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highlights 


PART  I: 


V 


AUTOMOBILE  FUEL  ECONOMY  STANDARDS 

DOT/NHTSA  requests  comments  by  2-16-77  concern- 
ing confidential  business  information  submitted 

MOTOR  VEHICLE  LIGHTING 

DOT/NHTSA  proposal  on  fear  side  marker  lamp  location 
on  wide  trailers;  comments  by  2-28-77 

GASOLINE 

EPA  proposes  control  of  lead  additives  for  small  refiner; 
comments  by  2-9-77 

SUPPLEMENTAL  FINANCING  FOR  INSURED 
PROJECT  MORTGAGES 

HUD/FHC  clarifies  eligibility  requirements  of  hospitals 
for  loans;  effective  1-17-77 

DEHYDRATED  APPLES 

USDA/AMS  proposes  grade  standards;  comments  by 
3-31-77 3178 

GENERALIZED  SYSTEM  OF  PREFERENCES 

Treasury/CS  adopts  rule  relating  to  bond  required  in 
connection  with  certain  entries  of  merchandise;  effective 
1-17-77 


"I 
3240 

3187 

3183 

3162 


PRIVATE  AIRCRAFT  RADIO  STATION 

FCC  extends  period  of  time  of  operation  by  purchaser 
of  new  aircraft  with  fartory  installed  radio  equipment ... 

VESSELS  IN  FOREIGN  TRADES 

Treasury/CS  adopts  rules  pertaining  to  dutiability  of  for- 
eign purchases  of  vessel  equipment  by  American  fishing 
boats  

Bridge  permit  actions 

DOT/CG  proposes  clarification  of  policy  and  procedures; 
comments  by  3-3-77 

RADAR  OBSERVER  ENDORSEMENT 

DOT/CG  clarifies  requirements  for  demonstration  of 
skills  during  license  renewal  comments  by  3-^3-77 

TENANT  MAINTENANCE 

HUD/FHC  proposes  new  lease  requirement;  comnnents 
by  2-18-77 


3161 

3168 

3182 
3181 
3186 

3181 
mtioc 


reminders 


(The  Items  In  this  list  were  editorially  compiled  as  an  aid  to  Federal  Registkk  users.  Inclusion  or  exclusion  from  this  list  baa  bo  legal 
\    etgnlflcance.  Since  this  list  is  Intended  as  a  reminder,  it  does  not  include  effective  dates  tblit  occur  within  14  days  of  publication.) 


'I 


Rules  Going  Into  Effect  Today 


List  of  Public  Laws 


Commerce/MA — Admission  and  training 
of  midshipmen  at  U.S.  Merchant  Marine 
Academy 55715;  12-22-76 


Note:  No  public  bills  which  have  become 
law  were  received  by  the  Office  of  the  Federal 
Register  for  lncli|slon  In  today's  List  of 
PuBuc  Laws. 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

'    The  six-month  trial  period  ended  August  6^  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monfiay 

Tuesday 

Wednesday 

4. 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

JSDA/FNS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/OH  MO 

CSC 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 

HEW/ FDA 

HEW/FDA 

Docum<mts^ormally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  th^  honday. 

Conmlepts  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
CosuxUftsttSf;  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis* 
tration,  Washington,  D.C.  20408.  j  I  •  I 


* 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page.  ^ 


Published  dally,  Monday  tbrougb  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Atchlves  and  Records  Serrlce.  General  Servlcea 
Administration,  Washington,  D.C.  20408,  under  the  Federal  Register  Act  (46  Stat.  600,  as  amended;  44  U.S.C.. 
Ch.  15)  and  the  regulations  of  the  Adaolnlstratlve  Committee  of  the  Federal  Register  (1  CFR  Ch.  I) .  Distribution 
is  made  only  by  the  Superintendent  of  Documents,  U.S.  Oovemment  Printing  Office,  Washington,  D.C.  30402. 

The  FBDxaAX.  REOisna  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  Issued 
by  Federal  agencies.  These  include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  effect,  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public  Inspection  In  the  Office  of  the  Federal  Register  the  day  befora 
they  are  published,  unless  earlier  filing  is  requested  by  the  issuing  agency. 

The  Fedbul  RxoisTEa  will  be  furnished  by  mall  to  subscribers,  free  of  posttige,  for  $5.00  per  month  or  $50  per  year,  payable 
In'  advance.  The  charge  for  individual  c(H>les  is  76  cents  for  each  issue,  or  76  eents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Dociunenis,  UJB.  Ctovemment  Printing  Office,  Washington. 
D.C.  204D2. 

ThM*  are  no  restrlctiona  oa  the  republication  of  material  appearing  in  the  Fbdbul  Bboure. 
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INFORMATION  AND  ASSISTANCE 


Questions  and  requests  for  specific  information  may 
may  be  made  by  dialing  202-'523-5240. 


be  directed  to  the  following  numbers.  General  inquiries 


FEDERAL  REGISTER,  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  •  a  •  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
Issue).  ^ 

Scheduling  of  documents  for 
publication. 

Copies  of  documents  appearing  in 
the  Federal  Register. 

Corrections 

Public  Inspection  Desk..... 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulations  (CFR).. 
Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama- 
tions. 

Weekly  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents.... 

Index  

PUBLIC  UWS: 

Public  Law  dates  and  numbers 

Slip  Laws ■ 

U.S.  Stajutes  at  Large . 

Index  ., : 

U.S.  Government  Manual 

Automation    

Special  Projects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5237 
523-5237 
523-5237 
523-5237 

523-5230 
523-5240 
523-5240 


HIGHLIGHTS — ContinuMi 


MEETINGS— 

Commerce:  CTAB  Panel  on  Energy  PoKcy,  2-7  and 

2-8-77 3191 

DOT/CG:  Ship  Structure  Subcommittee,  2-9-77 3240 

EPA:  Administrator's  Pesticide  Policy  Advisory  Com- 
mittee, 2-7  and  2-8-77 3196 

FEA:  East  Coast  Natural  Gas  Distribution,  meetings  for 

the  months  of  January,  February,  March  1977.. 3207 

HEW/ADAMHA;  Advisory  Committees,  2-9  thru  2-11 

and  2-24  thru  2-26-77 3213 

National  Advisory  Council  on  Alcohol  Abuse  and 

Alcoholism,  2-7  and  2-8-77 3213 

NIH:  Division  of  Research  Grants,  Study  Sessions, 

February  and  March,  1977 3213 

Interior;  Water  Research   and  Technology  Advisory 

Panel,  1-28-77 3217 

NPS:  Cape  Cod  National  Seashore  Advisory  Commit- 
tee, 2-4-77 3216 

North  Atlantic  Region  Advisory  Committee,  2-3 

and  2-4-77 3216 

Southeast   Regional  Advisory  Committee,   2-1 

thru  2-4-77 3217 

NRC:  Advisory  Committee  on   Reactor  Safeguards; 

Siting  Evaluation  Subcommittee,  2-2-77 3224 

Advisdry  Committee  on  Reactor  Safeguards;  Sub- 
committee   on    Resolution    of    Generic    Items, 

2-2-77 322* 

Advisory  Committee  on  Reactor  Safeguards;  Work- 
ing Group  on  Assessment  of  Selected  Light-Water 

Reactor  Safety  Matters,  2-1-77 3225 

NSF:  Science  Education  Projects;  Subpanel  for  Na- 
tional Needs  Graduate  Traineeship  Program,  2-3 
thru  2-5-77 3223 


Science  Education  Projects;  Subpanel  for  the  Com- 
prehensive Assistance  to  Undergradu^e  Science 
Education  Program  (CAUSE),  2-3  thru  2-5-77..     3224 
USDA/AMS:  Advisory  Committee  on  Regulatory  Pro- 
grams,   2-2-77 3189 

Shippers  Advisory  Committee,  2-1  and  2-8-77 3189 

VA:  Cooperative  Studies  Evaluation  Committee,  2-6 

thru   2-8-77 3243 

AMENDED  MEETING— 

CRC:  Oklahoma  Advisory  Committee,  1-24-77.. ..J 3190 

RESCHEDULED  MEETING— 

NRC:  Advisory  Committee  on  Reactor  Safeguards,  Sub- 
committee on  the  Cherokee  Nuclear  Station,  Units 
1,  2,  and  3  and  the  Perkins  Nuclear  Station,  Units 
1,  2,  and  3,  3-1-77 3224 

HEARING— 

Commission  on  Postal  Service,  Public  service  costs  of 

postal  service,  2-9  and  2-10-77 ,     3191 

PART  II: 

UNIFORM  FEDERAL  STANDARDS 

CSA  issues  policies  and  procedures  for  public  and  private 
organizations  receiving  grants;  comments  by  2—16-77; 
effective  4-1-77 , 3271 

PART  III: 

COMMUNITY  DEVELOPMENT  > 

HUD  proposal  on  eligible  activities  in  block  grants  pro- 
gram; comments  by  2-18-77 3291 
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•ABRtCULTURAL  MARKETING  SERVICE 

Rules 

Abnonds  grown  In  Calif 3159 

Proposed  Rules 

Apples,  dehydrated;  grade  stand-' 
ards -     3178 

Notices 

Committeesf    establishment,    re- 
newals, etc.: 
Shippers  Advisory  Committee: 
correction  3189 

Meetings : 
Regulatory  Programs  Advisory 

Committee 3189 

Shippers  Advisory  Committee.,     3189 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing  Serv- 
ice. 

ALCOHOL.    DRUG   ABUSE,    AND   MENTAL 
HEALTH  ADMINISTRATION 

Notices 
Meetings : 
Advisory  committees;  February 
(2  docuujents) 3213 

ALCOHOL.  TOBACCO  AND  FIREARMS 
BUREAU 

Notices 
'  Meetings : 

Reports    of    closed     meetings; 
availability   3242 

CIVIL  AERONAUTICS  BOARD  I 

Proposed  Rules 
Policy  statements: 
Hearings,  standards  for  deter- 
mining priorities:    extefnsion 
of  time 3180 

Notices 

Meetings:  ' 

Oakland,  port  of .  Calif 3190 

Hearings,  etc.: 
Plying  Tiger  Line,  Inc..  et  al...     3189 
International  Air  Transport  As- 

sociatioB--- 3189 

Texas    International    Airlines, 
Inc '_ 3190 

CIVIL  RIGHTS  COMMISSION 

Notices 

Meetings: 
Oklahoma  Advisory  Committee.     3190 

COAST  GUARD 

Proposed  Rules 

Bridge  permit  actions 3181 

Merchant    marine    officers    and 
seamen: 

■    Motorboat  operators  and  staff 
officers;  licensing  and  regis- 
.  tration:   radar  observer  en- 
dorsements       3186 

Ports  and  waterways,  vessel  traf- 
fic service: 
Puget  Sound .___    3182 


contents 


Notices 

Committees;     establishment,    re- 
newals, etc.: 

Research  Advisory  Committee.     3240 
Meetings : 

Ship  Structure  Subcommittee. _     3240 

COMMERCE   DEPARTMENT 

See  also  Economic  Development 
Administration. 

Notices 
Meetings: 
Technical       Advisory      Board; 
Panel  on  Energy  Policy 3191 

COMMUNITY  PLANNING  AND  DEVELOP- 
MENT, OFFICE  OF  ASSISTANT  SECRE- 
TARY ^ 

Proposed  Rules  f 

Community     development     block  , 

grants;  / 

Eligible    activities A291 

COMMUNITY  SERVICES  ADMINISTRATION 

Rules 

Community  Action  Programs : 
Financial  management,  grant- 
ee; authority  citation  change.     3165 
Financial  management,   grant- 
ee:  criteria  for  non-Federal 

share  waiver 3165 

Freedom    of    information;     CFR 

correction   3165 

Uniform  Federal  standards : 
Grant-in-aid  programs;  policies 
and  procedures  for  consistent 
adminietration 3271 

CUSTOMS  SERVICE  , 

Rules  I 

Articles   conditionally   free,  sub- 
ject to  reduced  rate,  and  liq- 
uidated damages: 
Merchandise,  duty  free  ^try; 
release  under  bond;  nonpro- 

duction  of  documents..: 3161 

Vessels  in  foreign  and  domestic 
^  trades: 

Dutiability,  vessel  equipment; 
.forfeign  purchases  by  Ameri- 
can fishing  vessels 3160 

ECONOMIC  DEVELOPMENT 
ADMINISTRATION 

Notices 

Import  determination  petitions: 

Hygrade  Handbag  Corp 3190 

Penn  State  Mills,  Inc 3190 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rules 

Water  pollution;  effluent  guidelines 
for  certain  point  source  cate- 
gories: 
Ore  mining  and  dressing,  sus- 
pended       3166 

Sugar  processing,  suspended —     3164 

Proposed  Rules 

Fuels  and  fuel  additives;  control  of 
lead  in  gasoline 3183 


i 


Notices 

Air  pollution  control;  new  motor 
vehicles: 
California,    waiver    of    federal 

preemption  3192 

Environmental  statements;  avail- 
ability, etc.: 

Calumet  Tunnel  System 3192 

Jacksonvill.    City    of,    Jackson 

County,  Oregon 3192 

Lignite-fired  steam  generators.    3192 
Meetings: 
Administrator's  Pesticide  Policy 

Advisory  Committee 3196 

Pesticide    chemicals;    tolerances, 
exemptions,  etc.:  petitions: 
BASF  Wyandotte  Corp 3191 

EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 
Rules  [ 

Procedural  regulations:  I 

Employment  discrimination; 
deferral  of  charges  to  appro- 
priate State  and  local  agen- 
cies: designated  706  agencies.     3163 

FEDERAL  AVIATION   ADMINISTRATION 
Rules 

Airworthiness  directives: 

Piper 3170 

Pratt  &  Whitney 3170 

Control  zone  and  transition  area.  3170 
Standard    instrument    approach 

procedures    3171 

i  Transition  areas 3171 

Proposed  Rules 

Transition  areas  (2  documents)..  3181 

VOR  Federal  airways . 3179 

FEDERAL  COMMUNICATIONS 

COMMISSION  I  , 

Rules 

Amateur  radio  service: 
Amateur  and  Citizens  Division 
name    changed    to   Personal 

Radio  Division 3166 

Interim  amateur  permits 3166 

Aviation  services : 
Private  aircraft  radio  station; 
extension  of  temporary  au- 
thority to  operate 3168 

Practice  and  procedure : 
Pee     scl^pdules;     requirements 

suspended;  clarification 3168 

Television     broadcast     stations: 
table  of  assignments: 

North  Carolina 316T 

Proposed  Rules 

FM  broadcast  stations;   table  of 
assignments: 

West  Virginia— 3186 

Notices 

Common  carrier  services  and  fa- 
cilities; resale  and  shared  use; 

reg^atory  policies 3108 

Domestic  public  radio  services:  ap- 
plications accepted  for  fll^-_    3196 
Television  broadcast  station;  ap- 
plication    for     construction 
permit: 
Midwest  St.  Louis,  Inc.  and  New 
Life  Evangelistic  Center,  Inc    S204 
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CONTENTS 


FEDERAL  ENERGY  ADMINISTRATION 

Notices 

Meetmgs:  "» 

East  Coast  Natural  Gas  Dl^rl- 

bution 3207 

TEDERAL  HOME  LOAN  BANK  BOARD 

Notices 

Applications,  etc. : 

First  Savings  &  Loan  Assoc 3207 

Kan-Valley  Enterprises,  Inc 3207 

Leavell  Co 3207 


FEDERAL  HOUSING  COMMISSIONER- 
OFFICE  OF  ASSISTANT  SECRETARY  FOR 
HOUSING 

Rules 

Mortgage  and  loan  insurance  pro- 
gram: 
Hospitals;   supplemental  loans; 

eligibility 3162 

FEj^RAL   INSURANCE  ADMINISTRATION 
Rules 

Insurance  Development 'I'rograra, 
National: 
PAIR  plan.  Statewide;  notice  to 
policyholders;   correction 3162 

FEDERAL   MARITIME  COMMISSION 

Proposed  Rules 

Rates,  fares  and  charges  (freight 
and  passenger) ;  filing  for  do- 
mestic offshore  trade;  publica- 
tion and  posting;  extension  of 
time   


3186 

Notices 

Freight  forwarder  licenses : 

Direct  Van  Service 3208 

Manhattan  Shipping  Co 3209 

Agreeinents  filed,  etc. : 

American  Export  Lines,  Inp.  et 

al 3207 

Eurogulf  Self-Policing  Agree- 
ment       3208 

Gulf/United   Kingdom  Freight 
'        Conference  _  "  32Q8 

Gulf/United  Kingdom  Freight 
Conference  and  Seatrain  In- 
ternational S.A . 3208 

North  Atlantic  Discussion  Agree- 
ment      3209 

Sea-Land  Service,  Inc.  and 
Seatrain  Lines  Intercaribbean 
S.A 3209 

South  Atlantic-North  Europe 
Rate  Agreement 3209 

FEDERAL   POWER  COMMISSION 

Notices 

Hearings,  etc.: 

Connecticut  Light  &  Power  Co..    3210 
Lawrenceburg  Gas  Transmission 

Corp  3210 

Mid  Louisiana  Gas  Co 3210 

Texas     Eastern     Transmission 

Corp  (2  docimients) 3211 

Transcontinental  Gas  Pipe  Line 

Corp 3212 

Trunkline  Gas  Co.  and  Texas 
Gas  Transmission  Co 3212 


FEDERAL  RESERVE  SYSTEM 

RuFes 

Banks,  State;  securities;  financial 
statement  forms 3171 

FEDERAL  TRADE  COMMISSION 

Proposed  Rules 

Mergers  and  acquisitions;  fii:An-< 
cial  transactions  and  institu- 
tions; transitional  policy;  cor- 
rection        3181 

GENERAL  SERVICES  ADMINISTRATION 

Notices 

Electric  rate  increase  proceeding; 
proposed  intervention: 

Commonwealth  Edison  Co 3212 

Property  management  regulation, 
temporary : 
Authority  delegation  to  Defense 
Department  Secretary 3212 

HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

See  Alcohol,  Drug  Abuse  and 
Mental  Health  Administration; 
National  Institutes  of  Hesdth. 

HOUSING  AND  URBAN   DEVELOPMENT 
^x^OtPARTMENT 

See  also  Community  Planning  and 
Development,  Office  of  Assist- 
ant Secretary;  Federal  Housing 
Commissioner — Office  of  Assist- 
ant Secretary  for  Housing;  Fed- 
eral Insurance  Administration. 

Proposed  Rules 

Low-income  housing : 
Lease     and     grievance     proce- 
dures; tenant  maintenance-.     3181 


INTERIOR  DEPARTMENT 

See  also  Land  Management  Bu- 
reau; National  Park  Service. 

Notices 

Meetings :            , 
Water  Researcch  and  Technol- 
ogy Advisory  Panel 3217 

INTERNAL  REVENUE  SERVICE 

Proposed  Rules 

Income  taxes:                              ; 
Tuition     remission     programs; 
withdrawn 3181 

INTERNATIONAL  TRADE  COMMISSION 

Notices 

Import  investigatk>ns: 

Mushrooms ^._.     3217 

INTERSTATE  COMMERCE  COMMISSION 

Rules  /■ 

Motor  carriers : 

Household    goods    transporta- 
tion; advertising  practices 3169 

Notices 

Agreements  imder  sections  5a  and 

b,  applications  for  ai^roval,       , 

etc.: 
California     Household     Goods 

Carriers  Bureau,  Inc 3244 


Machinery     Haulere     As.socia- 
tion .<-   ^ 

Fourth    sectjcHi    applications    for 

relief ?-^'* 

Hearing  assignments 3:  ;3 

Motor  carriers : 

Transfer  proceedings   i3  docu- 
ments i   ,2 ',3 

JUSTICE  DEPARTMENT 

Rules  |- 

OrganizaLion.  functionis,  and  au- 
thority delegations : 
Privacy   and   Information   Ap- 
peals Office;  correction 3]o3 

l^UD  MANAGEMENT  BUREAU 

Notices 

Opening  of  pubUc  lands : 

Oregon  (4  documents) 3215 

Washington  (2  documents) 3216 

MANAGEMENT  AND  BUDGET  OFFICE 

Notices 

Clearance  of  reports;  Ust  of  re- 
quests      3230 

NATIONAL   HIGHWAY  TRAFFIC  SAFETY 
ADMINISTRATION 

Proposed  Rules  < 

Motor  vehicle  safety  stwidards : 
Lamps,   reflective  devices,  and 
associated    equipment 3187- 

Notices 

Automobile  fuel  economy  stand- 
ards; confidential  information 
treatment;  inquiry 3240 

NATIONAL  INSTITUTES  OF  HEALTH 

Notices 

Meetings : 
Research  Grants  Division 3213 

NATIONAL  PARK  SERVICE- 
Notices 

Meetings : 

Cape  Cod  National  Seashore  Ad- 
visory Commisison 3216 

North  Atlantic  Region  Advisory 
Committee ,  3216 

Southeast     Regional     Advisory 

Committee 3217 

NATIONAL  SCIENCE  FOUNDATION 

Notices  , 

Meetings: 
Comprehensive    Assistance     to 
Undergraduate  Science  Edu- 
cation Program  Subpanel 3223 

National  Needs  Graduate  Train- 

eeship  Program  Subpanel 3224 

NUCLEAR  REGULATORY  COMMISSION 

Proposed  Rules  '^ 

Environmental  protection;  licens- 
ing, regulatory  policy,  and 
practice  rules: 
Environmental  statements  and 
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ice. 

Notices 

Antidumping : 
Glass,   clear   sheet,    from   Ro- 
mania (2  documents) 3242 

Securities  for  exemption,  desig- 
nation; Federal  Farm  Credit 
Banks  —  Consolidated  System- 
wide  Bonds 3242 

VETERANS  ADMINISTRATION 
Notices 
Meetings: 
Corporative  Studies  Evaluation 
Conmiltte 3243 


"THE  FEDERAL  REGISTER— WHAT  IT 
IS  AND  HOW  TO  USE  IT" 

Briefings  at  the  Office  of  the 
Federal  Register 

(For  Details,  See  41  FR  46527,  Oct  21,  1976) 

RESERVATIONS:  DEAN  L  SMITH.  523-5282 


I 


FEDERAL  REGISTER,   VOL   42,   NO.    11 — MONDAr,  JANUAftY   17,   1977 


\ 


list  of  cfr  ports  offected  In  this  issue 


The  following  num«ric«l  guid*  is  •  list  of  the  parts  of  each  title  of  the  Code  of  Federal  Recutations  affected  by  documents  published  in  today's 
issue.  A  cumulative  Pist  of  parts  affected,  covering  the  current  n>onth  to  date,  follows  t>eglnning  with -the  second  issue  of  the  month. 

A  Cumulative  List  of  CFR  Sections  Affected  is  published  separately  at  the  end  of  each  nrKmth.  The  guide  lists  the  parts  and  sections  affected 
by  dKuments  published  since  the  revision  date  of  each  title. 


7  CFR 

981 3159 

Proposed  Rules: 

52 - - 3178 

10  CFR 

Proposed  Rules: 

2 3178 

51 3178 

12  CFR 

206 3171 

14  CFR 

39  (2  documents)--- 3170 

71  (2  documents) 3170,  3171 

97 3171 

Proposed  Rules: 

71  (3  documents) 3179.  3180 

399 3180 

16  CFR 
Proposed  Rules: 

801 3181 

19  CFR 

4 3160 

10 3161 

172 3161 


24  CFR 

241 - 3162 

1905 3162 

Proposed  Rules: 

570 3292 

866 3181 

26  CFR 
Proposed  Rules: 

1 3181 

28  CFR 

0 3163 

29  CFR 

1601 3163 

33  CFR 

Proposed  Rules: 

114 -- 3181 

115 _ __    S181 

161 3182 


40  CFR 

409 3164 

440 3165 

Proposed  Rules: 

80 3183 

45  CFR 

1005 3165 

1050 3272 

1068  (2  documents) 3165 

46  CFR 
Proposed  Rules: 

10 3186 

531 3186 

47  CFR 

0  (2docxmients) 3166.  3167 

1  (Sdocimients) 3166-3168 

73 3167 

87 3168 

97  (2  documents) 3166,  3167 

Proposed  Rules: 

73 3186 

49  CFR 

1056 3169 

Proposed  Rttles: 

571 : 3187 


FEDERAL   REOiiTER,    VOL     42,    NO.    H— MONDAY,    JANUARY    W.    1977 


Ml 


'       CUMULfCTIVE  LIST  OF  PARTS  AFFECTED  DURING  JANUARY 

.The  followiiig  numerical  guide  Is  a  list  of  parts  of  each  title  of  the  Code  of 
Federal  Regulations  affected  by  documents  published  to  date  during  January. 


1  CFR 

Proposed  Rules: 
442 


1267 


3  CFfi 

Executive  Orders: 

10480  (Amended  by  EO  11956) 2047 

11490  (Amended  by  EO  11353) 2491 

11651  (Amended  by  EO  11951) 1453 

11724  (Superseded  by  EO  119154) ._  2297 

11821  (Amended  by  EO  11949) 1017 

11921  (See  EO  11953) 2491 

11949 1017 

11950 1451 

11951 ^ X 1453 

11952 2293 

11953 2491 

11954 2297 

11955 2499 

11956 2947 

5  CFR 

213 1455,  2949 

1410 2299 


7  CFR 

1 

2 

26 

55 

56 

59-_... 

70 

210 

226 

354 

718 

722 

726— _. 
729 


743 

2968 

1019 

2969 

2970 

— 2971 

2971 

2971 

1475 

1475 

2973 

1476 

2300 

749 

730 2301 

905 1022 

907 1230.  2665 

910 1476,  2977 

928 1,  2,  2665 

959 2308 

971 2666 

981 3159 

1430: 3 

1473 L 2977 

1822 1023,  2051 

1843 1231 

1845 2308 

Proposed  Rules: 

52 ^._  3178 

270 1479 

271 1479 

272 ^ 780,  2328 

275 1479 

•  730 780 

967 2691 

987 . 2503 

1063 1356 

1070 1356 

1078 1356 

1079 1356 

1205 2503 

1421 2328 

1434 2980 

1701 1479 

1473 2977 


9  CFR 


73 

97 

113 

319 

381 

Proposed  Rules: 

92. 


750, 


2949 
1455 
1456 
751 
2949 


1483 


10  CFR 

100 - 1 2051 

140 46 

Ch.  n 1036 

212 1036,  1456,  2308 

Propcbed  Rules: 


2... 
51_. 
212. 

12  CFR 


13  CFR 

309 

Proposed  Rules: 
112 


i  14  CFR — Continued 

Proposed  Rules: 

39 1268-1270 

71 1270,  1271,  2078,  2079,  3179 

152 2850 

239 2693 

288 1271 

298 2692 

1310b 2995 
370 2995 
399 3180 


3178 
3178 
2646 


15  CFR 

369 

371 

377 

931 


Proposed  Rules: 
920 


4 1 2950 

16 2200 

202 1242.  2950 

206 3171 

207 968 

211__J 752 

212 2951 

213 752 

220 752 

221 968 

224 968 

225 752,  1263.  2951 

226 753,  1264,  2650 

227 2950 

265 2501,  2950 

563 2952 

570 2952 

601 2666 

704.. 1458 

Proposed  Rules: 

226 780.  1268 

505b 2503 

523 2338 

545 2328 

564 2328 

604 55,  2078 


16  CFR 

13 

1201 


Proposed  Rules: 

1 

4 

438 

447 

450 

801 

1301 


2057 
1222 
1222 
1164 

2507 


3-5 
1428 

2980 
2079 
1483 
2694 
1038 
3181 
1484 


17  CFR 


J 


1 'S...    2628 

200 753 

211 2058 

240 _  753.  754,  2060 

241 759 

276 2953 

Proposed  Rules: 

240 ........  781,  782 

249 782 


753 


2506 

121 2505,  2980 

14  CFR 

25 _ 2052 

37 19 

39 1217. 1218.  2053-2055.  3170 

71 -300,  2055.  2056.  3170, 3171 

73 _ _ __   300 

75 300 

97 1219,  2056.  3171 

221a 1220 

241 1219 

302 2667 

378a . ^ 2309 

385 1220,  2667.  2668 


18  CFR 

2 

11 

141 

154 

300 


Proposed  Rules: 

1 

2 

3 

I    154 

157 


2954 
1226 
6 
2954 
2668 

2079 
2329 
2079 
1272 
56 


19  CFR 

4 . 3160 

6 2309 

10 2309,  2310,  3161 

153 2501 

172 . 3161 

Proposes  Rules: 

1 2329 

113 2330 

201 805 


viu 


FEOEtAL  REGISTER,   VOL.   42,   NO.    11— MONDAY.   JANUARY    17,    1977 


20  era 

404 2062 

405 1028 

416 — 2062 

614_- - 1459 

Proposed  Rules: 

416... 2079 

21  CFR 

2 -  1459 

4  _'_ 3108 

8 1459 

102 ^ 761 

121 1460. 1461 

314 1624. 1638,  3109 

320 1624,  1638 

514.. 3109 

620 -  1462 

540 - 1462 

558 761. 1463,  2312 

Proposed  Rxn.Es: 

1 2330 

3e.— — - 1483 

11 806 

18 2330 

121 ___ 1483 

128d .-  807 

369 2330 

500 2330 

510 2981 

701 2330 

740 2330 

801 2330 

22  CFR 

41 _ -_  2501 

42 2501 

23  CFR 

625 6 

712___ - 7 

24  CFR 

203 . I_-   762 

205 763 

207.. 764.2954 

213—. 764,  2954 

221 765,  2954 

231 766,  2954 

241 763,  3162 

280 960 

1905.. -'.-_  3162 

1914 2193 

1917 —  2063-2068 

3282 _  2576 

Proposed  Rules: 

201 — -  1487 

279— 3112 

406. 2796 

501 1488 

570 3292 

866 3181 

1917_ 2082 

26  CFR 

1 767,  1195.  1463,  2501 

7 .— 1469. 1471.  2954 

41 2671 

48— 2671 

142 2677 

154_ 2312 

404— 1029.  2313 


FEDERAL  REGISTER 

26  CFR — Continued 

Proposed  Rules: 

1 57.  2694.  3181 

54 1488 

301 1038. 1489 

28  CFR 

0 3163* 

Proposed  Rules: 

32 1390 

29  CFR 

15 769 

94 , 1656,  2426 

95 2427 

96 2428 

97 :..j 1656 

98... - 2428 

99 : 773,  2430 

511 2313 

609 2954 

672 2955 

673 2955 

1601 3163 

1910 2956 

1926-. 2956 

1952 2313 

2608 2677 

2610 2678 

Proposed  Rules: 

90  .  2981 

1910.— ——III—I—I¥o'8",Y7V2,  1806 
2550 1488.  1618 

30  CFR 

100... ! — _  1214 

Proposed  Rules: 

11 2986 

77.:..- - 2800 

211 1489.  2082 

31  CFR 

1 2311 

51 2196,  2422 

101 1471 

210 9 

515 1472 

32  CFR 

256 . 773 

2000 2679 

Proposed  Rules: 

242a 1492 

903 ,.. 2085 

33  CFR 

40 1 ID 

92 ...  268T 

159 11 

183 . 2681,  2682 

Proposed  Rules: 

114 3181 

115 3181 

161 3182 

209 2572 

34  CFR 

Ch.  I.—— 12 

232 1478 

36  CFR 

212 2957 

221 2957 


/ 
36  CFR — Continued 

231 __-  2957 

251 _.  2957 

261 — .—  2957 

262 2961 

271.: 2962 

272 2962 

291 2962 

295 2962 

606 . 1473 

Proposed  Rules: 

16 812 

17 812 

37  CFR 

201 : 2962 

Proposed  Rules: 

1 2632 

3 2632 

5 2632 

38  CFR 

0 2314 

3 -.  2069 

17 2316 

39  CFR 
Proposed  Rules: 

1 2699 

2_. 2699 

3 2699 

4 2699 

5 2699 

6_ 2699 

7 2699 

8 2699 

40  CFR 

6 •- 2450 

60 1214 

61 1215 

86 1122, 1150 

129 2588,  2617 

190 2858 

220 2468 

221 2470 

222 2471 

223 2474 

224 _ 2474 

225 2475 

226 2475 

227 J 2476 

228 2482 

229 2489 

409 . 3164 

430 1398 

440 3165 

455 2316 

Proposed  Rules: 

22 , 1492 

52 1273,  1494,  2705 

60 2842 

80 3183 

85 1044 

180 815 

M    201 2330 

»  202 2330 

260 2331 

1516 1044 

41  CFR 

3-3 1 2683 

3-4 2684 

3-16 t 2684 

3-50 2684 


FEDEtAL  REGISTEI,  VOL.  49,  NO.  11 — MONDAY,  JANUARY  17,  1977 


ix 


\ 


41 CFR— Continued 

j>_7 2963 

9-15 - 2963 

;       9-51 2684 

C!h.  14.-— 1215 

14-1 1215 

14-10 1215 

101-1- 12 

101-25— 1030 

101-26 r— •  1032 

101-28 2317 

101-38 1477 

Pkoposed  Rules: 

"   3-1 -'-  1273 

101-17_.-: 816 

42  CFR 

Proposed  RTass". 

54b 2986 

101 - 2994 


43  CFR 

4 

2650 

SlOO 

4110— 
4120 


Proposed  Rules: 

3520— 

•       3800— 


1216 
779 

1032 
778 
778 

2684 
1045 


Public  Land  Order:  , 

5561  (Amended  by  FLO  5612).  2684 

•  5611  (Corrected  by  FLO  5612)  -.  2684 

5612 2706 

45  CFR 

177 — 1 2963 

193 :. 1190 

248 2684 

SSO - 779 

1005 - 3165 

1050 ---  3272 

1068 - 3165 

Proposed  Rxtles: 

46 2792.  3076 

158 2086 

Ch.n 2445 


FEDERAL  REGISTER 


45  CFR — Continued 

-Proposed  Rules — Continued 

205 

250 

706 - 

1480— — 


2440 
2331 
2708 
10^ 


46  CFR 

536 


1473 


Proposed  Rules: 

10- 

12 

502 

531 


3186 

1278 

817 

3iaB 

47  CFR  I 

0 3166,  3167 

1 3166-3168 

13 1231 

15 1231 

21 1232 

73 : 1233,2502,3167 

74 - 2069 

91 1474 

83 - 1231,  1474 

87 , ^ 3168 

97 \. 3166,  31^ 

Proposed  Rules:      ^'- — ^         ^  | 

64 —  —  —  .    1278 

73 1278. 1279,  2086,  3186 

74 2087 

83 2088 

97 2089 

49  CFR  I 

Ch.V— - 2864 

25.— 12 

99 3118 

173 2071,  2688 

174 2071 

178 .— 2688 

218 1 —  2318 

221 2321 

225 1221 

231 1222 

310 2984 

1033 2965 

1047 ID 


49  CFR — Continued 

1056 _  3169 

1241 1474 

1249 1474 

1250 _  1474 

1251 1474 

Proposed  Rules: 

Subtitle  A 2868 

173 2709 

179— 2709 

228 2994 

230 2994 

267 2507 

523 2092 

571 _ __  3187 

1251 2092 

50  CFR 

17 2071,  2965 

26 1033,  2689,  2690 

32 __  2690 

33 -_  1034,  2690 

216 1034 

260 ^ 2326 

261 2326 

262 2326 

263 2326 

264 2326 

265 2326 

266 2326 

267 2326 

268 2326 

269 2326 

270 «  2326 

271 2326 

272- 2326 

273 2326 

274 2326 

275 2326 

276 2326 

277 : 2326 

278 2326 

279 ::: 2326 

601 2968 

602 2968 

Proposed  Rules: 

17 2101.  2102,  2507 

216 ___  1049 


FEDERAL  REGISTER  PAGES  AND  DATES-rJANUARY 


Pages  Date 

1-741 ^ Jan.     3 

743-1015. 4 

1017-1194 5 

1195-1450 - —  6 

1451-2049 7 

2051-2291 — :: 10 


Pages 

2293-2497 '  ^ 

2499-2664 

2665-2946 

2947-3157 

3159-3294 


Date 


11 
12 
13 
14 
17 


FEDERAL  REGISTER,  VOL.   42,  NO.    11 — MONDAY,  JANUARY   T7,   1977 


3159 


rules  ond  regulations 


■     This  section  of  the  FEDERAL  REGISTER  contains  regulatory  documents  having  general  applicability  and  legal  effect  most  of  which  are 
kayad  to  and  codifiad  In  the  Code  of  Federal  Regulations,  which  is  published  under  50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal   Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  flr*t  FEDERAL 
REGISTER  issue  of  each  month. 


Title  7 — ^Agriculture 

CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS.  VEG- 
ETABLES. NUTS),  DEPARTMENT  OF 
AGRICULTURE 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

Administrative  Rules  and  Regulations; 
Quality  Control 

Notice  of  a  proposal  to  amend  Sub- 
part— Administrative  Rules  and  Regula- 
tions (7  CFR  981.441-981.481)  by  adding 
a  new  9  981.442  was  published  in  the  Au- 
gust 26, 1976,  issue  of  the  Federal  Regis- 
ter (41  PR  36034) .  The  proposed  sectiwi 
provides  for  quality  control  of  incoming 
almonds.  It  prescribes  how  the  quantity 
of  inedible  kernels  in  each  variety  of 
almonds  received  by  a  handler  must  be  . 
determined  and  disposed  of  by  the 
handler. 

The  subpart  is  pursuant  to  the  mar- 
keting agreement,  as  amended,  and 
Order  No.  981,  as  amended  (7  CFR  Part 
981;  41  FR  26852,  27827,  53650),  herein- 
after collectively  referred  to  as  the 
"order",  regulating  the  handling  of 
almonds  grown  in  California.  The  order 
Is  effective  under  the  Agricultural  Mar- 
keting Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  The  pro- 
posal was  based  (m  a  unanimous  recom- 
mendation of  the  A^oi^<l  Control  Board. 
The  notice  affordedinterested  persons 
an  (H>portunity  to  sulbnit  written  data, 
Tlews,  or  argtiments  with  respect  to  the 
proposal;  one  such  comment  was  re- 
ceived from  the  Almond  Board  of  Cali- 
fornia. 

Section  981.42  (efifective  July  1,  1976; 
41  FR  26852,  27827)  provides  among 
other  things  that  each  handler  shall 
cause  to  be  determined,  through  the  in- 
spection agency,  and  at  the  handler's  ex- 
pense, the  percent  of  inedible  kernels  in 
each  variety  of  almonds  received  by  him, 
and  shall  report  this  determination  to 
the  Board.  The  quantity  of  inedible  ker- 
nels In  each  variety  in  excess  of  two  per- 
cent of  the  kernel  weight  received,  shall 
constitute  a  weight  obligation  to  be  ac- 
cumulated in  the  course  of  processing 
and  shall  be  delivered  to  ttie  Board,  or 
Board  accepted  crushers,  feed  manufac- 
turers, or  feeders.  Section  981.42  also  au- 
thorizes the  Board,  with  the  approval 
of  the  Secretary,  to  establish  rules  and 
regulations  necessary  and  incidental  to 
.  the  administration  of  this  provision,  in- 
cluding the  method  of  determining 
inedible  kernel  content  and  satisfaction 
of  the  disposition  obllgatioh.  It  also  pro- 
vides that  the  Board  for  gqod  cause  may 
waive  portions  of  obligations  for  those 
hancUers  not  generating  inedible  mate- 


rial from  such  sources  as  blanching  or 
manufacturing. 

The  notice  proposed  the  addition  of  a 
new  section,  pursuant  to  the  authority 
contained  in  §  981.42.  The  new  §  9814^ 
specified  the  manner  in  which  the  inedlV 
ble  kernelweight  of  almonds  would  be 
determined  and  methods  by  which  a 
handler  could  satisfy  his  inedible  ker- 
nelweight obligation.  The  proposal  also 
provided  procedures  for  maintaining  the 
identity  of  the  various  forms  of  almond 
receipts  by  variety,  reporting  require- 
ments, and  waiving  a  portion  of  the  dis- 
position obligations  of  those  handlers 
not  blanching  almonds  or  manufacturing 
almond  products. 

On  the  basis  of  the  Board's  comment 
several  changes  are  being  made  in  §  981.- 
442,  as  proposed  in  the  notice.  The  last 
sentence  of  §  981.442(a)  (1)  is  changed 
to  require  each  handler  to  submit  to  the 
Board  such  reports  of  the  quantity  re- 
oeived  by  the  method  of  acquisition — l.e. 
contract,  field  purchases,  etc. — as  the 
Board  may  require.  In  its  comment,  the 
Board  indicated  that  this  provisiwi 
should  not  impose  a  mandatory  require- 
ment, but  rather  provide  the  Board  with 
authority  to  obtain  this  information  if 
needed  for  compliance. 

The  Board  commented  that  that  por- 
tion of  S  981.442(a)  (2)  dealing  with  the 
definition  of  an  "unknown"  lot  is  at  vari- 
ance with  handler  practice  in  that  the 
term  "unknown"  is  applied  only  to  a  lot 
in  which  the  unknown  variety  comprises 
90  percent  or  more  of  the  lot.  Therefore, 
the  definition  of  an  "unknown"  lot  has 
been  revised  accordingly. 

The  Board  noted  that,  in  5  981.442(a) 
(3),  "total  kernel  weight"  had  been  pro- 
posed as  a  basis  lor  inspection  service 
reporting.  This  term,  however,  is  at  vari- 
ance   with    the   industry's    concept   of 
"soimd  meat  shell-out"  which  takes  into 
consideration  a  shellout  loss.  TTierefore, 
subparagraph  (3)    is  revised  to  require 
the  inspection  agency  to  prepare  a  report 
for  each  handler  showing,  by  variety,  the 
total  kernel  weight  received  by  the  han- 
dler less  any  allowance  for  shellout  loss 
as  the  Board  may  prescribe,  and  the  in- 
edible kernel  weight.  Also,  on  the  basis  of 
the  Board's  comment,  the  provisicm  for 
the  Inspection  agency  to  include,  in  its 
report,  the  total  kernel  weight  of  almonds 
acquired  by  the  handler,  has  been  de- 
leted. The  Board  indicated  that  this  in- 
formation is  of  no  value  to  It  f  ot  inedible 
determination.  In  conformity  with  the 
change  in  sul^Mtragraph  (3) ,  S  981.442(a) 
(4)  is  changed  to  require  disposition  of 
the  weight  of  inedible  kernels  in  excess 
of  two  percent  of  the  kernel  weight  re- 
ported to  the  Board,  instead  of  two  po*- 
cent  ot  "total  kernel  wei^t"  proposed 
in  the  notice. 


In  its  comment,  the  Board  also  re- 
quested  that   almonds   of   the   Peerless 
variety  designated  as  bleaching  stock  be 
exempted    from    the    requirements    of 
§§  981.42  and  981.442  for  inedible  deter- 
mination and  disposition.  It  ftlso  pro- 
posed that  I  981.442(a)  (4)   be  changed 
to  permit  an  adjustment  of  the  disposi- 
tion obligation  if  almond  varieties  other 
than  Peerless  are  used  as  bleaching  stock. 
Subsequent  to  the  submission  of  the 
Board's  comment,  the  order  was  amended 
December  «:   1976    (41   FR  53650>.  The 
amendment  permits  the  Board.  ^^-Ith  the 
aoproval  of  the  Secretary,  to  exempt 
bleaching  stock  almonds  from  inedible 
kernel  determination  or  obligation  pur- 
suant to  S  481.42(a) .  Bleaching  stock  are 
almonds  wTiich  are  marketed  in  the  shell. 
Previously,  this  section  which  became  ef- 
fective July  1,  1976,  provided  that  each 
handler  cause  to  be  determined  the  per- 
cent of  Inedible  kernels  in  each  variety  of 
all  almonds  he  receives  and  report  the 
determination  to  the  Board.  *nie  require- 
ments of  §  981.42(a),  howeTer.  were  de- 
signed primarily  to  control  Inedible  ker- 
nels   in    shelled    almonds.    TTierefore. 
J  981.442(a)  (1)  as  proposed  In  the  notice 
has  been  changed  to  permit  the  exemp- 
ti(Hi  of  Peerless  variety  almonds  desig- 
nated as  bleaching  stock  from  the  deter- 
mination and  obligation  requirements.- 
Also,  §  981.442(a)  (4)  has  been  revised  so 
that  a  proportionate  reduction  from  the 
disposition  obligation  would  be  permit- 
ted for  almonds  of  varieties  other  than 
Peerless  when  used  as  bleaching  stocky 

The  Board  requested  that  S  981.442(a) 
<7)   be  essentially  the  Ismguage  it  had 
previously  recommended  to  the  Secre- 
tary. The  proposal  In  the  notice  would 
have  required  that  all  lots  received  from 
growers,  as  "inedible  almonds  unfit  for 
processing",  be  disposed  of  in  their  en- 
tirety  as    provided   in    5  981.442(a)(5). 
Proposed  subparagraph  (5)  would  have 
required  these  lots  to  be  Received  and 
kept  under  surveiUsuice  of  the  inspection 
agency,  and  identified  as  the  inspection 
agency  and  the  Board  may  require.  The 
Board  noted  In  its  comment,  however, 
that  these  requirements  were  unneces- 
sary and  burdensome  on  handlers.  It  said 
that  disposition  of  such  an  inedible  lot 
should  be  a  separate  and  additional  obli- 
gation, and  that  inspectors  were  not  al- 
ways   available    to    perform    functions 
specified  in  the  notice.  Therefore,  S  981.- 
442(a)  (7)  is  changed  to  require  all  lots 
received  from  growers  as  "inedible  al- 
monds unfit  for  processing",  be  exempt 
from  the  requir«nents  of   §  981.442(a) 
(1)  and  (3).  The  lots,  however,  shall  be 
disposed  of  in  theiz  entirety  other  than 
pickouts,  as  provided  in  5  981.442(a)  (5). 
Such  disposition  of  these  lots  would 
be  in  addition  to  the  disposition  obllga- 
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tlon  of  i  981.442(8)  (4) .  If  a  grower  sella 
or  ships  Inedible  almonda  to  a  person 
other  ttian  a  handler,  the  grower  would 
thereby  become  a  handler  and  subject  to 
all' the  requirements  of  S  981.442(a). 

The  Board  also  requested  that  the  In- 
troductory paragraph  of  S  981.442(a)  be 
changed  to  that  It  had  proposed.  The 
Board  said  this  should  be  a  "general 
statement  which  does  not  resolve  later 
.'  Issues."  However,  the  language  which  ap- 
peared in  the  notice  is  more  appropriate 
In  that  It  restates  the  guidelines  set  forth 
In  J  981.42(a),  which  5  981.442  Imple- 
moxts.  Thus,  the  wording  proposed  in  the 
notice  should  be  adopted. 

Therefore,  after  consideration  of  all 
relevant  matter  presented,  including  that 
In  the  notice,  the  information  and  rec- 
ommendation suhmitted  by  the  Board, 
the  comment  received,  and  other  avail- 
able information,  it  is  found  that  to 
amend  the  administrative  rules  and  reg- 
ulations as  herein  set  forth  will  tend 
to  effectuate  the  declared  policy  of  the 
ac.t. 

It  Is  further  found  that  good  cause  ex- 
'  ists  for  not  postponing  the  effective  time 
of  this  action  until  30  days  after  publi- 
'  cation  in  the  Federal  Register  (5  U.S.C. 
553)  in  that:  (1)  These  rules  apply  to 
1976  crop  almonds:  (2)  The  delivery  of 
the  1976  almond  crop  is  well  imder  way 
and  the  final  details  of  the  Inedible  deter- 
mination and  obligation  are  urgently 
needed:  (3)  Further  delay  would  burden 
the  field  buying  and  processing  activities 
of  handlers;  and  (4)  No  useful  purpose 
would  be  served  by  postponing  its  effec- 
tive time  beyond  that  hereinafter  pro- 
vided. 

It  is  therefore,  ordered.  That  Sub- 
put — Administrative  Rules  and  Regula- 
tions (7  CFR  981.441-981.481)  be 
.amended  by  adding  a  new  S  981.442  read- 
ing as  follows: 

§  981.442     Quality  control. 

(a)  Incomina.  Pursuant  to  9  981.42 
,(•),  the  quantity  of  inedible  kernels  in 
each  variety  of  almonds  received  by  a 
handler,  including  almonds  of  his  own 
production,  shall  be  determined  and  dis- 
posed of  in  accordance  with  the  provi- 
sions of  this  paragraph. 

(1)  Sampling.  Each  handler  shall 
cause  a  representative  sample  of  sJmonds 
to  be  drawn  from  each  lot,  except  lots  of 
Peerless  variety  designated  as  bleaching 
stock,  of  any  variety  received  by  him. 
The  sample  shall  be  drawn  before 
inedible  kernels  are  removed  from  the 
lot,  or  the  lot  is  processed  or  stored  by 
the  handler.  For  receipts  at  premises 
with  mechanical  sampling  equipment 
and  under  contracts  providing  for  pay- 
ment by  the  handler  to  the  prculucer  for 
sound  meat  content,  samples  shall  be 
drawn  by  the  handler  in  a  manner  ac- 
ceptable  to  the  Board  and  the  inspection 
agency.  The  inspection  agency  shall 
make  periodic  checks  of  the  mechanical 
sampling  procedures.  For  ail  other  re- 
ceipts, including  but  not  limited  to  field 
examination  and  purchase  receipts,  ac- 
cumulations purchased  for  cash  at  the 
handler's  door  or  from  an  accumulator, 
or  almonds  of  the  handler's  own  produc- 
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tlon.  samples  shall  be  drawn  by  or  under 
the  surveillance  of  the  inspection  agency. 
All  samples. shall  be  bagged  and  identi- 
fied in  a  manner  acceptable  to  the  Board 
and  the  inspection  agency.  Each  han- 
dler shall  Identify,  his  receipts  according 
to  the  method  of  acquisition.  Each  han- 
dler shall  subnait  to  the  Board  such  re- 
ports of  the  quantity  received  by  method 
of  acquisition,  as  the  Board  may  require. 

(2)  Variety.  For  the  purpose  of  classi- 
fying receipts  by  variety  to  determine  a 
handler's  disposition  obligation,  "vari- 
ety" shall  mean  that  variety  of  almonds 
which  constitutes  at  least  90  percent  of 
a  lot.  If  no  variety  constitutes  at  least  90 
percent  of  the  almonds  In  a  lot,  the  lot 
shall  be  designated  as  "mixed".  If  the 
variety  which  constitutes  at  least  90  per- 
cent of  the  almonds  In  the  lot  is  un- 
krwwn,  the  lot  shall  be  designated 
"unknown". 

(3)  Analysis  of  sample.  Each  sample 
shall  be  analyzed  by  or  under  the  sur- 
veillance of  the  inspection  agency  to 
determine  the  kernel  content  and  the 
proportion  of  inedible  kernels  in  the 
sample.  The  inspection  agency  shall  pre- 
pare a  report  for  each  handler  showing, 
by  variety,  the  total  kernel  weight  re- 
ceived by  the  handler  less  any  allowance 
for  shellout  loss  as  the  Board  may  pre- 
scribe, and  the  inedible  kernel  weight. 
The  report  shall  cover  the  handler's  daily 
receipts  or  the' handler's  total  receipts 
during  a  period  not  exceeding  one 
month,  and  shall  be  submitted  by  the 
inspection  ageiKy  to  the  Board  and  the 
handlfer. 

<4)  Disposition  obligation.  The  weight 
of  inedible  kernels  in  excess  of  two  per- 
cent of  the  kernel  weight  reported  to  the 
Board  of  any  variety  received  by  a  han- 
dler shall  constitute  his  disposition 
oWigation.  If  a  variety  other  than  Peer- 
less is  used  as  bleaching  stock,  the  weight 
so  used  may  be  reported  to  the  Board 
and  the  disposition  obligation  for  that 
variety  reduced  proportionately. 

(5 )  Meeting  the  disposition  oibligation. 
Each  handler  shall  meet  his  disposition 
obligation  by  delivering  packer  plckouts, 
Ikernels  rejected  in  blanching,  pieces  of 
kernels,  meal  accumulated  in  manufac- 
turing, or  other  material,  to  crushers, 
feed  manufacturers,  feeders,  or  dealers 
In  nut  wastes,  on  record  with  the  Board 
as  Accepted  Users.  Each  disposition  of 
such  almond  material  shall  be  sampled 
and  the  almond  meat  content  deter- 
mined at  the  time  of  loading  for  delivery 
to  the  accepted  user  or  at  the  user's 
destination  by  the  inspection  -agency  or 
the  Board.  The  almond  meat  content  of 
each  delivery  shall  be  reported  to  the 
Board  and  the  handler  and  credited  .to 
the  -  handler's  disposition  obligation. 
Deliveries  containing  less  than  10  per- 
cent almond  meat  content  shall  not  be 
credited  against  the  disposition  obliga- 
tion: Each  handler's  disposition  obliga- 
tion shall  be  satisfied  when  the  almond 
meat  content  of  the  material  delivered  to 
accepted  users  equals  the  disposition 
obligation,  but  no  later  than  July  31 
succeeding  the  crop  year  in  which  the 
ot^gation  was  Incurred.  ^ 

(6)  Partial  toaiver  of  obligation.  Any 
handler  generating  inedible  kernels  only 


in  the  form  of  plckouts  after  shelling, 
may  petition  the  Board  for  a  waiver  of 
the  difference  between  this  Inedible 
weight  and  his  disposition  obligation.  The 
petition  will  be  granted  only  if  the  han- 
dler certifies  to  the  Secretary  and  the 
Board  that  (I)  He  did  not  engage  in  any 
blanching,  cutting,  chopping  or  other 
processing  of  almond  kernels  during  the 
crop  year,  (ID  All  almonds  shelled  by 
or  for  him  were  hand-picked  on  belts  and 
the  visibly  inedible  almonds  removed, 
and  fill)  That  he  did  not  place  into  trad% 
channels  any  almonds  with  more  than 
two  percent  of  the  handler's  Inedible 
disposition  obligation. 

(7)  Inedible  almonds  unfit  for  process- 
ing. All  lots  received  from  growers  as 
"inedible  almonds  unfit  for  processing," 
shall  be  exempt  from  the  requirements 
of  paragraphs  (a)  (1)  and  (3)  of  this  sec- 
tion, but  shall  be  disposed  of  in  their  en- 
tirety (other  than  as  plckouts) .  as  pro- 
vided In  paragraph  (a)  (5)  of  this  sec- 
tion. Disposition  of  these  lots  shall  not  be 
credited  toward  the  disposition  obliga- 
tion of  paragraph  (a)  (4)  of  this  section. 
If  a  grower  sells  or  ships  inedible  almonds 
to  a  person  other  than  a  handler,  the 
grower  thereby  becomes  a  handler  and 
subject  to  all  the  requirements  of  this 
paragraph. 

(Sees.  X-19.  48  Stat.  31,  as  amended;  7  V  S.C. 
601-674) 

Dated:  January  12,  1977,  to  becon\e 
effective  January  17,  1977. 

Charles  R.  Brader, 
Acting  Director, 
Fruit  and  Vegetable  Division. 

(PR  Doc.77-1421  Filed  1-14-77:8:45  am) 

Title  19 — Customs  Duties 

CHAPTER  I— UNITED  STATES  CUSTOMS 
SERVICE 

[T.D.  77-281 

PART  4— VESSELS  IN  FOPEIGN  AND 
DOMESTIC  TRADES 

Equipment  Purchased  in  Foreign  Ports 

On  February  27,  1976,  a  notice  of  pro- 
posed rulemaking  was  published  In  the 
Federal  Register  (41  FR  8490),  which 
proposed  to  amend  §  4.15  of  the  C^istoms 
Regulations  (19  CFR  4.15)  pertaining  to 
the  dutlabillty  under  section  466,  Tariff 
Act  of  1930.  as  amended  (19  U.S.C.  1466), 
of  vessel  equipment  purchased  In  foreign 
ports  by  American  fishing  boats. 

An  American  vessel  licensed  to  engage 
in  the  fisheries  is  not  considered  to  be  en- 
gaged in  foreign  trade  and  therefore  is 
not  subject  to  duties  arising  under  sec- 
tion 466  of  the  Tariff  Act.  except  when 
such  vessel  exchanges  its  license  for  a 
registry  or  obtains  a  permit  to  touch  and 
trade  on  Customs  Form  1379  as  required 
by  §  4.15(a)  ct  the  Customs  Regulations 
(19  CFR  4.l'S(a) ) ,  or  does  in  fact  engage 
in  foreign  trade.  The  United  States  Cus- 
toms Service  has  ruled,  as  reflected  in 
footnote  28  to  14.15(a),  that  a  vesiel 
licensed  for  the  fisheries  which  "puts  into 
a  foreign  port  or  place  and  only  obtains 
bimkers,  stores,  or  supplies  suitable  for 
a/fishing  voyage"  Is  not  considered  to 
have  touched  and  traded  there.  Further- 
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more,  the  Custcnns  Service  has  not  re- 
quired American  fishing  vessels  to  obtain 
a  clearance  or  a  permit  to  tou<Si  and 
trade  when  they  depart  the  United  States 
with  the  intention  of  purchasing  fish  nets 
or  netting  or  other  vessel  equipment  out- 
side  of  the  United  States.  Consequently, 
fish  nets  or  netting  purchased  in  this 
manner  by  American  fishing  vessels  has 
not  been  subject  to  the  assessment  of  the 
50':'c  duty  provided  for  in  section  466, 
Tariff  Act  of  1930,  as  amended. 

Tlie  United  States  Customs  Sen'ice  re- 
viewed its  position  in  this  matter  in  Ught 
of  the  amendment  to  section  466  of  the 
Tariff  Act  of  1930  by  Pubhc  Law  91-654, 
January  5,  1971,  and  has  determined 
that  the  term  "vessel  supplies,"  as  used 
in  footnote  28  to  §  4.15  of  the  Customs 
Regulations,  does  not  include  fish  nets 
or  netting.  Thus,  American  fishing  ves- 
sels which  depart  the  United  States  for 
foreign  ports  with  the  intent  of  purchas- 
ing fish  nets  or  netting  or  other  vessel 
equipment  (other  than  equipment  which 
was  damaged  or  lost  on  the  voyage)  shall, 
be  required  to  obtain  either  a  clearance 
for  the  foreign  port  (where  the  vessel 
holds  a  register)  or  a  permits  to  touch 
and  trade  (where  the  vessel  is  merely  li- 
censed to  engage  In  the  fisheries), 
whether  or  not  the  vessel  engages  in 
fishing  on  that  voyage. 

The  purpose  of  the  amendments  Is  to 
require  the  payment  of  duty  under  sec- 
tion 466  of  the  Tariff  Act  on  fish  nets  or 
netting  or  other  vessel  equipment  pur- 
chased and  laden  in  foreign  ports,  In- 
cluding preordered  equipment.  There- 
fore, the  amendments  provide  that  equip- 
ment piux;hases  are  dutiable,  whether 
intended  or  not.  Inasmuch  as  vessels 
making  those  purchases  are  considered 
to  be  engaged  in  the  foreign  trade.  It  is 
emphasized  that  the  duty  under  section 
466  on  fish  nets  or  netting  or  other  ves- 
sel equipment  purchased  in  a  foreign 
port  will  be  remitted  if  the  purchases 
replace  items  that,  having  been  aboard 
the  vessel  when  It  cleared  the  United 
States,  were  damaged  during  the  course 
of  the  voyage  as  a  result  of  stress  of 
weather  or  other  casualty. 

Interested  persons  were  given  until 
April  28,  1976,  to  submit  relevant  data, 
views,  or  arguments  regarding  the  pro- 
posal. After  consideration  of  all  com- 
ments received,  the  following  modifica- 
tions were  made  in  the  proposed  amend- 
ments : 

The  second  sentence  of  the  amend- 
ment to  §  4.15 'a)  has  been  reworded  to 
clarify  the  circumstances  under  which 
tlie  master  must  clear  for  a  foreign  port 
or  obtain  a  permit  to  touch  and  trade. 
Tlaose  circumstances  are  when  a  fishing 
vessel  departs  from  the  United  States 
and  there  is  an  intent  to  stop  at  a  for- 
eign port  (1)  to  lade  vessel  equipment 
which  was  preordered,  (2)  to  purchase 
.and  lade  vessel  equipment,  or  (3)  to 
purchase  and  lade  vessel  equipment  to 
replace  existing  vessel  equipment. 
,  Two  new  sentences  are  added  at  the 
end  of  1 4.15(a)  to  provide  that  pur- 
chases of  fish  nets  or  netting  or  other 
vessel  equipment,  whether  intended  at 


the  time  of  departure  or  not,  are  subject 
to  declaration,  entry,  and  payment  of 
duty  pursuant  to  section  466  of  the  Tariff 
Act  of  1930,  as  amended,  smd  that  the 
duty  may  be  remitted  if  it  is  established 
that  the  purchases  resulted  from  stress  of 
weather  or  other  cstsuEdty. 

The  words  "Pish  netting,"  used  in  the 
parenthetical  statement  in  the  amend- 
ment to  footnote  28,  ase  changed  to 
"Fish  nets  and  netting,"  m  order  to  con- 
form with  the  terms  used  in  section  466 
of  the  Tariff  Act  of  1930,  as  amended, 
and  the  parentheses  are  deleted. 

Accordingly,  §  4.15(a)  of  the  Customs 
Regulations  (19  CFR  4.15(a))  and  the 
last  paragraph  of  footnote  28  to  §  4.15 
(a),  modified  to  include  these  changes, 
are  adopted  as  set  forth  below. 

Effective  date.  This  amendment  shall 
become  effective  90  days  after  publica- 
tion in  the  Customs  Bulletin. 

Vernon  D.  Acree, 
Commissioner  of  Customs. 

Approved:  January  14,  1977. 

,  Jerry  Tnosus, 

Under  Secretary  of  the  Treasury. 

1.  Section  4.15  <  a)  is  amended  to  read 
as  follows :        » 

§  4.1  S      Fishing  \rst>rls  touching  and  trad- 
ing at  foreign  places. 

(a)  Before  any  vessel  enrolled  and 
licensed  or  hcensed  to  engage  in  the  fish- 
eries shall  touch  and  trade  at  a  foreign 
port  or  place,  the  master  shall  obtain 
f*t>m  the  district  director  a  permit  on 
Customs  Form  1379  to  touch  and  trade. 

When  a  fishing  vessel  departs  from  the 
United  States  and  there  is  an  intent  to 
stop  at  a  foreign  port  (1)  to  lade  vessel 
equipment  which  was  pre<M"dered,  (2)  to 
purchase  and  lade  vessel  equipment,  or 
(3)  to  purchase  and  lade  vessel  equip- 
ment to  replace  existing  vessel  equip- 
ment, the  master  of  the  vessel  must 
either  clear  for  that  foreign  port  or  ob- 
tain a  permit  to  touch  and  trade,  wheth- 
er or  not  the  vessel  wUl  engage  In  fishing 
on  that  voyage."  Purchases  of  such 
equipment,  whether  intended  at  the  time 
of  departure  or  not,  are  subject  to  dec- 
laration, entry,  and  payment  of  duty 
pursuant  to  section  466  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1466). 
The  duty  may  be  remitted  if  it  is  estab- 
lished that  the  purchases  resulted  from 
stress  of  weather  or  other  casualty. 


2.  The  last  paragraph  of  footnote  28  to 
§  4.15<a>  is  amended  to  read  as  follows: 


If  such  a  vessel  puts  into  a  foreign  port  or 
place  and  only  obtains  bunkers,  stc»«6,  or 
supplies  suitable  for  a  fishing  voyage.  It  Is 
not  considered  to  have  touched  and  traded 
ther*.  Fish  nets  and  netting  are  considered 
vessel  equipment  and  not  vessel  supplies. 

(R.S.  2S1,  as  amended,  R.S.  4364,  sees.  466, 
624.  46  Stat.  718.  as  ainended.  759  (19  U.SC. 
66,  1466,  1624,  46  U.S.C.  310) ) . 

[PR  Doc. 77- 1441  Piled  l-14-77;8:45  am] 
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PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECJ  TO  A  REDUCED  RATE. 
ETC. 

PART   172— LIQUIDATED   DAMAGES 

Entries  of  Merchandise  Under  Generalized 
System  of  Preferences 

Treasury  Decision  76-2,  publL<;hed  in 
the  Federal  Register  on  December  31. 
1975  (40  FR  60047),  added  §§10.171 
through  10.178  to  the  Custcans  Regula- 
tions (19  CFR  10.171-178)  to  set  fortli 
a  procedure  for  the  duty-free  entrj-  of 
cei-tain  merchandise  from  designated 
beneficiary  developing  countries  pursu- 
ant to  the  Generalized  System  of  Prefer- 
ences established  by  the  President  in 
accordance  with  Title  V  of  the  Trade  Aci 
of  1974  (Pub.  L.  93-618,  88  Stat.  197&i . 

Under  §  10.173 la)  of  the  CusttHns  Reg- 
ulations, the  importer  or  consignee  of  a 
shipment  of  eligible  merchandise  valued 
in  excess  of  $250  is  required  to  file  with 
the  district  director  of  C?ustoms  at  the 
time  of  entry  a  properly  completed  Cer-  ^ 
tificate  of  Origin.  Form  A  (or  an  accept-  i 
able  duplicate  thereof),  as  evidence  of  - 
the  country  of  origin.  If  a  properly  ccMii- 
pleted  Certificate  of  Origin  (or  duplicate 
thereof)  is  not  produced  at  the  time  of 
entry,  the  entry  will  still  be  accepted,  if 
all  other  applicable  requirements  are 
met,  provided  the  importer  or  consignee 
gives  a  bond  on  Customs  Form  7551.  7553. 
or  7595  for  the  production  of  the  required 
Certificate  of  Origin. 

The  bond  is  required  to  be  given  in  the 
amount  prescribed  for  that  bond  under 
§  113.14  of  the  Customs  Regulations  (19 
CFR  113.14)  :  in  the  case  of  the  single 
entry  bond,  Customs  FVjrm  7551.  the 
amount  must  be  equal-  to  the  value  of 
the  merchandise  as  set  forth  in  the  entr>-. 
plus  the  estimated  duty  (including  any 
taxes  required  by  law  to  be  treated  as 
duties)  and  the  estimated  amount  of 
any  other  taxes  imposed  u{X)n  or  bv 
reason  of  importation;  In  the  case  oi 
the  term  bonds.  Customs  Forms  7553  anti 
7595,  the  required  amounts  are  $10,000 
and  $100,000,  respectively,  or  such  larger 
amount  as  the  district  director  may  deem 
necessarj'. 

In  the  event  a  properly  completed  Cer- 
tificate of  Origin  (or  duphcate  thereof' 
is  not  deUvered  by  the  importer  or  con- 
signee within  60  days  after  the  entrj-. 
or  such  additional  period  as  the  district 
director  may.  for  good  cause,  allow. 
5  10.173(a)  '3>  presently  require.'-  that 
liquidated  damages  be  assessed  in  the 
full  amount  of  the  bond,  if  the  laond  was 
given  on  Customs  Form  7551.  or  in  the 
event  the  bond  was  given  on  Custom.s 
Form  7553  or  7595.  in  the  amount  thai 
would  have  been  demanded  had  bond 
been  given  on  Customs  Form  755 1 . 

However,  ?  172.22(c)  of  the  Custom.-; 
Regulations  <19  CFR  172.22(c>).  pro- 
vides, in  part,  that  when  free  entry  i.=; 
dependent  upon  the  production  of  a 
document  •which  the  importer  fails  to 
produce,  the  district  director  shall  treat 
the  claim  for  free  entry  as  abandoned 
upon  the  assessm«it  and  payment  of 
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duty  and  may  cancel  the  bond  given  for 
the  production  of  the  free  entry  docu- 
ment without  the  collection  of  liquidated 
damages. 

In  view  of  the  conflict  presently  ex- 
l-^ting  in  these  provisions  with  respect  to 
the  assessment  of  liquidated  damages  tu 
the  event  of  a  failure  to  produce  a  docu- 
ment on  which  a  claim  for  free  entry 
depends,  a  reappraisal  of  the  require- 
ments in  this  regard  presently  set  forth 
in  §  10.1 73  <a)  (3)  of  the  Ciistoms  Regu- 
lations has  resulted  in  the  conclusion 
that  the  assessment  of  liquidated  dam- 
ages in  the  manner  prescribed  by  that 
section  is  unwarranted. 

ITierefore.  it  is  considered  desirable 
to  amend  §  10.173(a)  (3)  of  the  Customs 
Regulations  to  provide  that,  in  the  event 
the  importer  or  consignee  fails  to  deliver 
a  properly  completed  Certificate  of  Ori- 
gin fo  tne  district  director  within  the 
time  allowed,  the  district  director  shall 
treat  the  entry  as  dutiable  and  may  can- 
cel the  bond  (or  the  charge  against  the 
bond)  given  for  the  production  of  the 
Certificate  of  Origin  In  accordance  with 
S  172.22(c)  of  the  Customs  Regulations. 

Upon  a  reexamination  of  the  wording 
of  S  172.22(c)  of  the  Customs  Regula- 
tions, it  Is  also  considered  necessary  to  ' 
amend  that  section  to  emphasize  Uiat, 
in  the  event  a  term  bond  is  given  to  se- 
ciure  the  production  of  a  duty-free  docu- 
ment, it  Is  the  charge  against  the  bond 
(created  by  the  failure  to  produce  the 
document),  and  not  the  bond  Itself, 
which  Is  subject  to  cancellation  by  the 
district  director. 

Accordingly.  §§  10.173(a)(3)  and  172.- 
22(c)  of  the  Customs  Regulations  (19 
CPR  10.173(a)(3).  172.22(c))  are 
amended  In  the  following  manner: 

1.  Paragraph  (a)  (3)  of  9 10.173  Is 
amended  by  deleting  the  fourth  and  fifth 
sentences  and  adding  In  lieu  thereof  a 
new  fourth  sentence  to  read  as  follows: 

§  10;173     E\idrnre    of    the    country    of 
origin.  * 

(ft)    •    •    • 

(3)  Release  under  bond.  •  •  •  If  the 
Certificate  of  Origin  is  not  delivered  to 
the  district  director  within  60  days  of 
the  date  of  entry  or  such  additional 
period  as  the  district  director,  for  good 
cause,  may  allow,  the  district  director 
shall  treat  the  entry  as  dutiable  and  may 
cancel  the  bond  or  the  charge  against  the 
bond,  as  appropriate.  In  accordance  With 
S  172.22(c)  of  this  chapter. 

•  •  •  •        .     • 

(R.S.  251.  as  amended,  sees.  623,  624,  46  Stat. 
759,  as  amended,  sec.  603(b),  88  Stat.  2068 
( 19  use.  66.  1623.  1624.  2463  (b) ) .) 

2.  Paragraph  (c)  of  §  172.22  Is 
amended  to  read  as  follows: 

§  172.22      Special  cases  acted  on  bv  Dis- 
Irict  Director  of  Customs. 


fc)  NonprodtLction  of  free-entry  or 
reduced-duty  documents.  When  free 
entry  or  the  application  of  a  reduped 
ratel'of  duty  is  dependent  upon  the  pro- 
duction of  a  document  which  the  Im- 
~  porter  falls  to  produce,  or  when  a  con- 
ditionally-free or  reduced  duty  provision 
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claimed  on  entry  is  held  to  be  inapplica- 
ble, the  claim  for  free  entry  or  reduced 
rate  of  duty  shall  be  treated  by  the  dis- 
trict director  as  abandoned  upon  the  as- 
sessment and  payment  of  duty  and  the 
bond  (or.  in  the  case  of  a  term  bond,  the 
charge  against  the  bond)  given  for  the 
production  of  the  free-entry  or  reduced- 
duty  document  may  be  cancelled  without 
the  collection  of  liquidated  damages. 
•  '  •  •  •  • 

(R.S.  251,  as  amended,  sec.  623.  624,  46  Stat. 
759,  as  amended  (19  U.S.C.  66.  1623,  1624).) 

Inasmuch  as  the  foregoing  amend- 
ments libertilize  or  clarify  the  present 
provisions  of  the  Customs  Regulations 
and  place  no  affirmative  duty  or  burden 
on  the  public,  prior  notice  and  public 
procedure  thereon  Is  unnecessary  and 
good  cause  is'  found  for  dispensing  with 
the  delayed  effective  date  provisions  of  5 
VS.C.  553(d), 

Effective  date:  This  amendment  shall 
be  effective  January  17,  1977. 

Vernoh  D.  Acrsx, 
Commissioner  of  ciistoms. 

Approved:  January  6,  1977. 

Jerry  Thomas, 
Under  Secretary 
of  the  Treasury. 

[FR  Doc .77-1 440  Piled  1-14-77; 8 :4B  ffiDl 

Title  24 — Housing  and  Urban 
Development 

CHAPTER  II — OFFICE  OF  ASSTSTAHT 
SECRETARY  FOR  HOUSING-FEDERAL 
HOUSING  COMMlSSfONER,  DEPART- 
MENT OF  HOUSING  AND  URBAN  DE- 
VELOPMENT 
SUBCHAPTER  B— MORTGAGE  AND  LOAN  IN- 
SURANCE PROGRAMS  UNDER  NATIONAL 
HOUSING  ACT 

[Docket  No.  R-77-4311 

PART  241— SUPPLEMENTARY  FINANCING 
FOR   INSURED  PROJECT  MORTGAGES 

Eligibility  of  Hospitals  for  Supplemental 
Loans    , 

The  following  amendments  are  helag 
made  to  S3  241.110,  241.125.  and  241.140 
of  Title  24  of  the  CTode  of  Federal  Regu- 
lations in  order  to  implement  Section  5 
of  the  Housing  Authorization  Act  of  1976. 
which  amends  Section  241  of  the  Na- 
tional Housing  Act  (12  U.S.C.  1715z-6)  to 
clarify  that  hospitals  insured  imder  Sec- 
tion 242  of  the  National  Housing  Act  (13 
U.S.C.  1715Z-7)  are  eligible  for  supple-j 
mental  loans  under  Section  241.  Inas-j 
much  as  the  amendments  to  the  regu-j 
lations  Implement  a  statutory  amend-i 
ment  which  clarifies  existing  eligibility 
requirements  to  provide  financing  for 
needed  additions  to  hospitals  and  will 
not  adversely  affect  any  present  partici- 
pant or  any  potential  applicants  in  the 
Section  241  program.^  the  Secretary  has 
determined  that  advance  publication, 
notice  and  public  procedure  are  Imprac- 
ticable and  imnecessary  and  good  causa 
exists  for  making  this  amendment  effec- 
tive upon  publication. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  la 
not  required  with  respect  to  this  rule. 
Tlie  Finding  .of  Inapplicability.  In  ac- 


cordance with  HUD  si  environmental  pro- 
cedures ^  handbook  (HUD  Handbook 
1390.1)  tS'  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Room 
10141.  Department  of  Housing  ajid  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  D.C. 

Accordingly,  24  CFR  Part  241  Is 
amended  as  follows : 

1.  Secticm  241.110  is  amended  to  add  a 
new  subparagraph  (4)  to  paragraph  (b) 
as  follows: 

§241.110      Certificate    of    use    for    tran- 
sient or  hotel  purposes. 

•  •  •  •  • 

(b)  •  •  • 

(4)  In  connection  with  a  hospital 
covered  by  a  mortgage  insured  under  the 
provisions  of  §S  242.1  et  seq.  of  this 
chapter  or  by  a  mortgage  held  by  the 
Secretary. 

•  •  •  •  • 

2.  Section  241.125  is  amended  to  read 
as  follows : 

§  241.125      Use  of  loan  proceeds. 

Tlie  proceeds  of  the  loan  shall  be  used 
only  to  finance  improvements  or  addi- 
tions to  a  multifamily  project,  group 
practice  facility  or  hospital  which  is  sub- 
ject to  a  mortgage  Insured  under  any 
section  or  title  of  the  Act  or  covered  by 
a  mortgage  held  by  the  Secretary.  The 
proceeds  of  a  loan  involving  a  nursing 
home,  group  practice  facility  or  hospital 
may  also  be  used  in  the  operation  of  such 
nursing  home,  group  practice  facility  or 
hospital. 

3.  Section  241.140(c)  is  amended  to 
read  as  follows: 

§  241.140     Assurance  of  completion. 

•  «  -    »  •  • 

(c)  Supplemental  loans.  Incurred 
solely  for  the  purpose  of  purchasing 
equipment  in  a  nursing  home,  group 
practice  facility  or  hospital,  are  exempt 
fr<Mn  the  above  assurance  of  completion 
requirements. 

(Sec.   7(d),   Department  of  HTJD  Act;    (42 
V3.C.  3535(d)).)      ' 

Kote:  It  Is  hereby  certified  that  the  eco- 
nomic and  Inflationary  In^Mcta  of  this  final 
rule  have  been  carefully  evaluated  in  ac- 
cordance with  OMB  Circular  A-107. 

Effective  date.  These  amendments  will 
be  effective  on  January  17,  1977. 

John  T.  Howiey, 
Acting  Assistant  Secretary  for 
Housing — Federal      Housing 
Commission. 

(PR  Doc.77-1302  Piled  l-14-77;8:45  am] 


CHAPTER  X— FEDERAL  INSURANCE  AD- 
MINISTRATION, DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 

[Docke*  No.  Br-77-3a7I 

PART  1905— STATEWIDE  "FAIR"  PLANS 

Assurance  of  Completion  Requirements; 
Correction 

Itie  Notice  published  December  SO. 
1976,  at  41  FR  56793  Is  corrected  to  read 
asfoDows: 
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Pursuant  to  Title  XI  and  Title  Xn  of 
the  National  Housing  Act  (added  by  the 
Urban  Property  Protection  and  Rein- 
surance Act  of  1968,  12  U.S.C.  1749bbb— 
1749bbb-21) ,  (5  U.S.C.  553) ,  as  amended 
bv  the  National  Insurance  Development 
Act  of  1975  (Pub.  L.  9413,  89  Stat.  68,  12 
U.S.C.  1749bbb  Note) ,  and  delegation  of 
authority  by  the  Secretary  of  Housing 
and  Urban  Development  (34  FR  2680, 
February  27,  1969),  the  Federal  Insur- 
ance Administrator  published  in  the  Fed- 
eral Register  (41  PR  1499.  1500,  Janu- 
ary 8,  1976)  a  notice  of  proposed  rule- 
making pertaining  to  Part  A  of  the  Act 
<12  U.S.C.  1749bbb— 1749b1*-21)  as  a 
new  §  1905.13  of  Part  1905  of  Chapter  X 
of  Title  24. 

The  purpose  of  the  new  I  1905.13  as 
adopted  is  to  promulgate  in  regulatory 
form  a  requirement  that  each  FAIR  Plan 
offering  insurancie  pursuant  to  the  Act 
(12  U.S.C.  1749bbb — 1749bbb-21>  shall 
provide  a  notice  to  all  FAIR  Plan  policy- 
holders with  all  new  or  renewal,  poli- 
cies mailed  on  and  after  April  15,  1977, 
that  consumer  oriented  inquiries  and 
complaints  dealing  with  the  policy  is- 
suance and/or  claims  handling  perform- 
ance of  the  FAIR  Plan  and  its  agents  and 
employees  may  be  directed  by- the  policy- 
holder to  the  State  insurance  regulatory 
body  thus  being  available  for  Federal 
Insurance  Administration  audit;  to  im- 
plement the  Department  of  Housing  and 
Urban  Development's  commitment  to  a 
plement  the  Department  of  Housing  and 
aiid  interests  of  consumers  are  fully  con- 
sidered and  duly  respected;  and  to  com- 
ply with  the  spirit  of  President  Ford's 
April  17,  1975,  letter  to  the  Congress 
stressing  the  importance  of  assuring  that 
consumer  interests  "receive  full  consid- 
eration in  all  Government  actions"  and 
the  President's  Directive  that  each 
agency  and  Department  undertake  a 
review  of  its  policies  and  procedures  as 
they  aflect  consumer  representation  in 
asency  decision  making. 

Interested  parties  were  given  60  days 
within  which  to  submit  written  com- 
ments relative  to  the  proposed  rule  and 
written  comments  were  received  from  10 
State  insurance  authorities,  4  State  FAIR 
Plans,  2  national  trade  associations,  and 
10  individual  companies  or  associations 
of  companies,  a  total  of  26  written  com- 
ments. All  relevant  comments  were  given 
full  and  careful  consideration.  While  two 
State  regulatory  authorities  endorsed  the 
proposed  rulemaking  entirely,  there  was 
an  expression  in  some  of  the  comments 
that  the  Federal  Insurance  Administra- 
tion should  not  be  routinely  informed  of 
all  consumer  inquiries  because  the  State 
insurance  regulatory  authorities  ^-are 
eminently  able  to  protect  the  FAIR  Plan 
consumer's  interest  and  to  evaluate  and 
respond  to  coi>sUmer  inquiries  and  com- 
plaints dealing  with  FAIR  Plan  activities 
in  the  jurisdictions  of  the  insurance 
regulatory  authorities  of  the  several 
States.  Such  "views  are  consistent  with 
the  Federal  Insurance  Administration's 
long-standing  position  that  the  public 
is  best  served  by  an  insurance  system 
under  which  the  private  insurance  sector 
i-emalns  the  principal  provider,  and  the 
States  the  regulators  of  insuranfce.  Ac- 
cordingly, in  order  to  accommodate  the 


imderstandable  concerns  <rf  State  regu- 
lators with  the  needs  of  PIA,  the  provi- 
sion requiring  inclusion  of  the  FMeral 
Insurance  Administrator's  name  as  a 
person  to  be  cMitacted  in  resiiect  to  com- 
plaints has  been  eliminated  in  favor  of 
a  request  to  regulators  to  segregate  and 
sepsu^tely  maintain  Inquiries  and  com- 
plaints dealing  with  FAIR  Plans  to  the 
end  that  they  may  be  readily  available 
incident  to  FAIR  Plan  audits  by  FIA's 
OflBce  of  Review  and  Compliance. 

There  were  questions  raised  in  scrnie  of 
the  written  comments  as  to  whether  the 
Federal  Insurance  Administrator  had 
authority  to  issue  the  proposed  rule  to 
effectuate  the  review,  by  the  Federal  In- 
surance Administration,  of  consumer 
oriented  inquiries  and  cwnplaints  deal- 
ing with  the  performance  of  the  FAIR 
Plans  of  the  States  in  which  such  Plans 
are  in  effect.  Such  authority  was  clearly 
established  by  the  1970  amendments  to 
the  National  Insurance  Development 
Program  which  established  the  Office  of 
Review  and  Compliance  under  the  Fed- 
eral Insurance  Administrator  <Sec.  603 
Housing  and  Urban  Development  Act  of 
1970.  Pub.  L.  91-609,  approved  Decem- 
ber 31,  1970,  84  Stat.  1770.  1791,  added 
Section  1215  to  Title  XII — National  In- 
surance Development  Program).  Under 
the  Office  of  Review  and  Compliance 
such  authority  includes,  among  other 
things,  the  implementation  of  review, 
audit  and  public  hearing  functions  by 
the  Federal  Insurance  Administrator. 
This  authority  is  fortified  by  the  revised 
purpose  clause  of  the  National  Insurance 
Development  Act  of  1975  extending  the 
authority  granted  in  tlie  1970  and  1968 
Acts. 

The  comments  and  advice  of  interested 
parties  have  been  fully  taken  into  con- 
sideration in  the  preparation  of  the  regu- 
lations which  are  hereby  adopted. 

To  allow  the  various  State  FAIR  Plans 
sufficient  time  to  Implement  the  resulting 
regulations,  as  revised,  and  in  accord- 
ance with  the  provisions  of  5  U.S.C.  553 
(d),  these  regulations  are  effective  on 
•  April  15,  1977. 

It  has  been  determined  that  these 
amendments  do  not  have  a  substantial 
effect  upon  the  quality  of  the  environ- 
ment nor  do  they  have  an  economic  im- 
pact as  determined  under  OMB  Circular 
A-107.  Accordingly,  findings  of  inappU- 
cability  have  been  prepared  with  respect 
to  both  environmental  and  economic 
considerations  and  copies  of  both  these 
determinations  are  available  for  public 
inspection  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10141,  Oflice'of  the 
Secretarj'. 

Section  1905.13  of  Part  1905— State- 
wide "FAIR"  Plan  is  established  to  read 
as  follows: 

§  1905.13      Nolioe  loPolirjIioldcr*. 

(a)  Each  participating  or  cooperating 
insurer  offering  insurance  pursuant  to 
this  program  (12  U.S.C.  1749bbb-l'749 
bbb-21 )  shall  provide  a  notice  to  aU  FAIR 
Plan  poUcyholders  with  all  new  or  re- 
newal poUcies  mailed  on  and  after  April 
15,  1977,  containing  the  following  infor- 
mation: (1)  Authority  for  Issuance  of 
policy :  ( 2)  FAIR  Plan  name,  address,  and 
telephone  numbers;  (3)  State  Insurance 


Department    addresses    and    telephone 
numbers.  . 

(b)  Compliance  with  tne  requirements 
of  paragraph  (a)  ot  this  section  will  be 
satisfied  provided  the  participating  or 
cooperating  insurer  complies  with  a  for- 
mat of  notice  as  designated  by  the  Fed- 
eral Insurance  Administrator;  such  no- 
tices shall,  as  a  minimum,  Include  the 
following  information  employing  the 
same  terms  or  substantially  similar 
terms. 

Dear  Policyholder :  Tlie  attached  FAIR  Plan 
Insurance  Policy,  or  renewal  thereof,  has 
been  Issued  to  you  by  the  PAIR  Plan  in  co- 
opyeratlon  with  your  State  Insurance  Author- 
ity and  the  Federal  Insurance  Administra- 
tion of  the  United  States  Department  of 
Housing  and  Urban  Development.  The  policy 
is  serviced  generally  by  the  statewide  FAIR 
Plan,  as  listed  at  the  end  of  this  Notice  Tlie 
F.MR  Plan  or  your  lns\iranc.e  agent  will  as- 
sist you  if  you  'need  to  report  a  loss  or  if  you 
have  any  questions  pertaining  to  the  prp- 
miuni  charged  or  the  scope  of  the  coverat^e 
afforded  under  the  policy.  In  addition,  your 
State  Insurance  Department  which  has  reg- 
ulatory authority  over  the  PAIR  Plan  is 
ready  to  be  of  assistance  to  you  in  t!:ese 
matters,  if  the  FAIR  Plan  or  agent  cannot 
help  you.  Moreover,  since  the  FAIR  Plan  Pro- 
gram Is  intended  to  provide  you  with  the 
highest  caliber  of  service,  jour  State  Insur- 
ance Department  would  welcome  any  su^-- 
gestions  you  may  have  for  Improving  the 
progi'am.  Please  do  not  hesitate  to  write,  {or 
assistance,  to: 

«    (1)    FAIR    Plan:     iName.    Address      re:e- 
phone  Number) . 

(2)   State   Insurance    Department    (Name. 
Address.  Telephone  Number) . 

(Sec.   7(d>.  70  Stat.   670   (42  U.S.C.   3535d  i  ; 
See.  1103.  82  Stat.  566   (12  US  C    1749bbb- 

17  )  ) 

Effective  date.  This  section  shall  be  cf- 
fo-tive  on  .April  15,  1977. 

J.  Robert  Hunter. 
Acting  Federal 
Insurance  Administrator. 

[FR  Doc  77-1492  Piled  l-14-77;8:45  ami 

Title  28 — Judicial  Administration  , 

CHAPTER    I— DEPART1WENT  OF  JUSTICE 

I  Order  No.  674-76] 

PART  O— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

Subpart  C — Office  of  the  Deputy  Attorney 
General 

Office  op  Privacy  amd  Inforkatton 
Appeals 

Correction 

In  FR  Doc.  76-37113  appearing  on  page 
55179  in  the  issue  for  Friday,  December 
17,  1976,  In  the  11th  line,  '•<23  CFR  0.18  •  ' 
should  have  read  "(28  CFR  0.18i ". 

Title  29 — Lat>or 

CHAPTER  XIV — EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 


PART  1601— PROCEDURAL 
REGULATIONS 

Designated  706  Agencies 

By  virtue  of  the  authority  vested  in  it 
by  sectl(m  713(a)  of  Title  vn  of  the  Ci-.  :I 
Rights  Act  of  1964,  as  amended.  42  U.S.C 
2000e-12(a),  78  Stat.  265,  the  Equal  Ein- 
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ployment  Opportimlty  C(»xunisslon 
(hereinafter  referred  to  aa  the  Commls- 
sicm)  hereby  amends  Title  29,  Cbai>ter 
XIV.  9  1601. ia(m)  In  accordance  with 
the  regulrements  of  §  1601.12(1)  (1) . 

The  ammded  S  1601.12(m)  sets  forth 
those  state  and  local  agencies  which 
have  been  formally  designated  as  706 
Agencies  as  defined  In  9  1601.12(c)  tor 
the  purpose  of  receiving  charges  deferred 
by  the  Commission  pursuant  to  section 
706  (c)  and  (d)  of  Title  vn  and  whose 
final  findings  and  orders  will  be  accorded 
substantial  weight  by  the  Commission  as 
provided  In  9  1601.12(m). 

Publication  Of  this  amendment  to 
S  1601. 12(m)  effectuates  the  designation 
of  the  fcdlowlng  Agencies  as  706  Agen- 
cies: ^ 

Fort  Worth  (Texas)  Hximan  Relations  Com- 

mlaslon. 
Lexington-Fayette    Urban    County    Humaa 

Blghta  Commission. 

Notice  of  the  proposed  designation  at 
the  foregoing  ageiMies  as  706  Agencies 
was  published  In  the  December  issue  of 
the  FtoKRAL  Register.  41  FR  245.  with 
notice  that  written  comments  must  have 
been  filed  with  the  Commission  on  or 
befope  Janixary  5. 1977. 

With  the  addition  of  the  foregoing 
agencies.  S  1601.12(m)  Is  revised  to  read 
as  follows : 

§  1601.12     Deferrals  to  State  and  Local 
authorities. 

•  •  •  •  • 

(m)  The  Designated  706  Agencies  are: 

Alaska  Commission  tar  Human  Rlgbta 
Alexandria  Human  Rlgbta  Office 
AOentoum  Human  Relations  Commission 
Arigona  Civil  Rights  Division 
Baltimort  Community  RelaMona  Commission 
BUiOmington  Human  Rlgbta  Commission 
CaU/omia  Pair  Employment  Practices  Com- 
mission 
Charleston  Human  Rights  Commission 
Colorado  Civil  Rights  Commission 
Connecticut  Commission  on  Human  Rights 

and  Opportunities 
Dade  County  Fair  Housing  and  Employment 

Commission 
Delaware  Department  of  Labor 
DUtrict  of  Columbia  OtSce  of  Human  Rights 
East  Chicago  Human  Relations  Commission 
Evansville  (Indiana)  Human  Relations  Com- 
mission 
Fairfax  County  Human  Rights  Commission 
Fort  Wayne  (Indiana)  Metropolitan  Human 

Relations  Commission 
Fort  Worth  (Texas)  Human  Relations  Com- 
mission 
Gary  Human  Relations  Commission 
Idaho  Commission  on  Human  lights 
Illinois  Fair  Employment  Practices  Commis- 
sion 
Indiana  Civil  Rights  Commission 
Iowa  Commission  on  Civil  Rights 
Kansas  Conunlsslon  on  Civil  Rights 
Kentucky  Commission  on  Human  Rights 
Lexington-Fayette    Urban    County    Humaa 

Rights  Commission 
Madison    (Wisconsin)    Equal    Opportunities 

Conunlsslon 
Maine  Human  Relations  Commission 
Maryland  Commission  on  Human  Relations 
^fassachusetts  Commission  Against  Discrim- 
ination 
Michigan  Civil  Rights  Conunlsslon 
Minneapolis  Department  of  CtvU  Rights 
Minnesota  Department  of  Buman  Rights 
Missouri  Conunlsslon  on  Buman  Bights 
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Montana  Commission  for  Human  Rights 
Montgomery  County  Human  Relations  Com- 
mission 
Ifebraska  EquEj  Opportunity  Commission 
Nevada  Commission  on  Equal  Rights  of  Cltl- 


New    Hampshire    Commission    tor    Human 

Bights 
New  Jersey  Division  on  Civil  Rights,  Depart- 
ment of  Law  and  Public  Safety 
Nev  York  City  Commission  on  Hunutn  Rights 
^ew  ForAc  State  Division  of  Human  Rights 
Ohio  Civil  Rights  Commission 
Oklahoma  Human  Rights  Commission 
Omaha  Human  Relations  Department 
Oregon  Bureau  of  Labor 
Pennsylvania  Human  Relations  Commission 
Philadelphia  Commission  on  Human  Rela- 
tions 
Pittsburgh  Commission  on  Human  Relations 
Rhode  Island  Commission  for  Human  Rights 
Rockville  (Maryland)   Human  Rights  Com- 
mission 
St.  Paul  Department  of  Human  Rights 
Seattle  Human  Rights  Commission 
Springfield  (Ohio)  Human  Relations  Depart- 
ment 
South  Bend  (Indiana)  Human  Rights  Com- 
mission 
South  Carolina  Human  Affairs  Commission 
South  Dakota  Human  Relations  Commission 
Tacoma  Hiiman  Rights  Commission 
Utah  Industrial  Commission 
Vermont    Attorney's    General    Office,    Civil , 

Rights  Division 
Virgin  IslaTid*  Department  of  Labor 
Washington  State  Human  Rights  Commis- 
sion 
West  Virginia  Human  Rights  Commission 
Wheeling  Human  Rights  Commission 
Wichita  Commission  on  ClvU  Rights 
Wisconsin   Equal    Rights    Division,    Depart- 
ment   of    Industry,    Labor    and    Human 
Relations 
Wyoming  Fair  Employment  Practices  Com- 
mission 

The  designated  Notice  Agencies  are: 

Arkansas  Governor's  Commlttea  on  H\unaa 

Resources 
Florida  Commission  on  Human  Itelatlons 
Georgia  Governor's  Council  on  Human  Rela- 
tions 
Montana  Department  of  Labor  and' Industry 
^orfTi  Dakota  Commission  on  Labor 
O^fO  Director  of  Industrial  Relatlona 
Raleigh  (North  Carolina)  Community  Rela- 
tions Commission 

(Sec.  713(a),  78  Stat.  286  (43  US.C.  9000e-U 
(a)).) 

This  amendment  is  effective  on  Janu- 
ary 17. 1977. 

Signed  at  Washington,  D.C. 

Ethel  Bent  Walsh, 
Vice  Chairman,  Equal  Employment 
Opportunity  Commission. 

[PR  Doc.r7-1349  Piled  l-14-77;8:45  amj 

Title  40 — Prdltection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  N— EFFl.UEriT  GUIDELINES  AND 
STANDARDS 

[FRL  671-4] 

PART  409— SUGAR  PROCESSING  POINT 
SOURCE  CATEGORY 

Notice  of  Suspension 

On  February  27, 1975,  notice  was  given 
that  effluent  limitations  and  guidelines 
for  existing  sources  to  be  achieved  by 


the  application  of  best  practicable  con- 
trol technology  currently  available  as 
set  forth  in  interim  final  form  were  pro- 
mulgated by  the  Environmental  Protec- 
tion Agency  (EPA).  The  regulation 
amended  Part  409 — sugar  processing 
point  source  category  by  adding  the  Lou- 
isiana raw  cane  sugar  processing  subcat- 
egory (Subpart  D),  the  Horlda  and 
Texas  raw  cane  sugar  processing  subcat- 
egory (Subpart  E),  the  Hllo-Hamalcua 
Coast  of  the  Island  of  Hawaii  raw  cane 
sugar  processing  subcategory  (Subpart 
P) ,  the  Hawaiian  raw  cane  sugar  proces- 
sing subcategory  (Subpart  G),  and  the 
Puerto  Rican  raw  cane  sugar  processing 
subcategory  (Subpart  H),  pursuant  to 
sections  301  and  304  (b)  and  (c)  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended  (33  U.S.C.  1251,  1311,  and  1314 
(b)  and  (c) ,  86  Stat.  816  et  seq.;  Pub.  L. 
92-500)    (the  Act), 

When  40  CFR  Part  409  was  promul- 
gated In  Interim  final  form  comments 
on  40  Part  409  and  comments  on  the 
development  document  supporting  the 
regulation  were  solicited. 

A  numtjer  of  comments  were  received 
relating  to  the  Agency's  use  of  bench 
and  pilot  scale  data  In  the  establishment 
of  effluent  llmlta  tlons  for  the  Hllo-Hama- 
kua  Coast  of  the  Island  of  Hawaii  raw 
cane  sugar  processing  subcategory  (Sub- 
part P).  The  commenters  stated  that 
until  Implementation  and  operation  of 
treatment  systems  occur,  It  would  be  dif- 
ficult to  predict  what  levels  of  effluent 
reductions  would  be  achieved. 

llie  Agency  has  learned  that  a  full- 
scale  treatment  system  treating  effluent 
from  a  Hllo-Hamalaia  Coast  cane  sugar 
mill  has  been  constructed.  Iliis  treatment 
system,  which  incorporates  essentially 
what  was  Identified  in  the  Interim  final 
regulations  as  the  best  practicable  con- 
trol technology  currently  available,  has 
been  operational  since  July  1,  1976.  The 
Agency  will  reevaluate  the  technical 
bases  on  which  the  Interim  final  effluent 
limitations  for  Subpart  F  were  estab- 
lished to  evaluate  the  performance  of  the 
best  practicable  control  technology  cur- 
rently available  over  the  entire  range  of 
operating  conditions  typical  of  full-scale 
facilities.  All  available  data  regarding 
the  treatment  of  effluents  from  cane 
sugar  mills  operating  along  the  Hilo- 
Hamakua  Coast  of  the  Island  of  Hawaii 
will  be  considered.  This  reevaluation 
prompts  the  Agency  to  suspend  the  ef- 
fectiveness of  SulH3^t  P  of  the  interim 
final  regulation  for  the  duration  of  the 
review. 

Interested  persons  are  encouraged  to 
submit  written  comments  pertaining  to 
the  Hilo-Hamaliua  Coast  of  the  Island 
of  Hawaii  raw  cane  sugar  processing  sub- 
category (Subpart  F)  of  the  sugar  proc- 
essing point  source  category.  Comments 
should  be  submitted  in  triplicate  to  the 
Environmental  Protection  Agency,  401  M 
Street.  S.W.,  Washington.  D.C.  20460.  At- 
tention: Distribution  OflBcer.  WH-552. 
All  comments  received  before  July  1. 
1977,  will  be  considered  and  Included  In 
the  administrative  Record.  Steps  pre- 
viously taken  by  the  Environmental  Pro- 
tection Agency  to  facilitate  public  re- 
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spouse  within  this  time  period  are  out- 
lined in  the  advance  notice  oaaoanaing 
public  review  procedures  puldished  oa 
October  6,  1973  (38  FR  21202) . 

A  copy  of  all  public  comments  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit,  Room  2922  (EPA  Library) .  Water- 
side Mall,  401  M  Street.  S.W.,  Washing- 
ton, D.C.  20460. 

In  consideration  of  the  foregoing  dls- 
cussicm.  40  CFR  Part  409.62  (the  Hllo- 
Hamakua  Coast  of  the  Island  of  Hawaii 
raw  cane  sugar  processing  subcategory 
(Subpart  F)  at  the  sugar  processing 
point  source  category)  Is  suspended  until 
March  1,  1978. 

Dated  January  10, 1977. 

John  Quarlks, 
Adminiatrator. 

[PR  Doc.77-13i5  Filed  l-14-77;8:46  am] 


(FRL  671-Sl 

PART  440— ORE  MINING  AND  DRESSING 
POINT  SOURCE  CATEGORY 

Notice  of  Further  Suspension 

On  November  6, 1975,  notice  was  given 
that  efOuent  limitations  and  guidelines 
for  existing  sources  to  be  achieved  by 
the  application  of  best  practicable  con- 
trol technology  currently  available  as  set 
forth  In  Interim  final  form  were  promul- 
gated by  the  Environmental  Protectlcm 
Agency  (EPA).  The  regulation  estab- 
lished Part  440 — ore  mining  and  dressing 
point  source  category  and' Is  applicable 
to  existing  soiuces  for  the  iron  ore  sub- 
category (Subpart  A) ,  the  base  and  pre- 
cious metals  subcategory  (Subpart  B). 
the  bauxite  subcategory  (Subpart  C) ,  the 
ferroalloy  ore  subcategory  (Subpart  D) , 
the  uranium,  radium  and  vanadium  ore 
subcategory  (Subpart  E),  the  mercury 
ore  subcategory  (Subpart  F),  and  the 
titanium  ore  subcategory  (Subpart  G) 
of  the  ore  mining  and  dressing  point 
source  category  pursuant  to  sections  301, 
304  (b)  and  (c).  of  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.C.  1215,  1311.  1314  (b) ,  and  (c) ,  86 
statute  816  et.  sequence;  Pub.  L.  92-500) 
(the  Act). 

When  40  CFR  Part  440  was  promul- 
gated in  interim  final  form,  comments 
on  40  CFR  Part  440  and  comments  on 
the  development  document  supporting 
the  regulation  were  solicited. 

A  number  of  comments  were  received 
which  related  to  the  adequacy  of  the 
data  available  and  relied  upon  by  the 
Agency  as  a  basis  for  the  base  and  pre- 
cious metals  subcategorjr  (Subpart  B), 
that  portion  of  the  ferroalloy  ore  sub- 
category (Subpart  D)  which  is  applicable 
to  the  quantity  of  pollutants  or  pollutant 
properties  discharged  from  mills  proc- 
essing ferroalloy  ores  by  leaching  tech- 
niques (either  acid  or  alkaline)  and  asso- 
ciated chemical  beneficlatlon  techniques 
and  the  uranium,  radium  and  vanadium 
subcategory  (Subpart  E) . 

In  that  serious  qiuestions  were  raised 
concerning  the  adequacy  of  the  data  base 
used  to  support  these  portions  of  this 


regulation,  the  Agency  suspended  the 
effectiveness  of  these  portions  of  the 
regulaUoD  on  May  24, 1976  (41  FR  21191) 
until  November  1, 1976. 

Interested  persons  were  encouraged  to 
submit  written  comments  on  the  base 
and  precious  metals  subcategory  (Sub- 
part B) ,  that  portion  of  the  ferroalloy 
ore  subcategory  (Subpart  D)  which  Is 
applicable  to  the  quantity  of  pollutants 
or  pollutant  properties  discharged  from 
mills  processing  ferroalloy  ores  by  leach- 
ing techniques  (either  acid  or  alkaline) 
and  associated  chemical  beneftolation 
techniques  and  the  uranium,  radium  and 
vanadium  subcategory  (Subpart  E). 

Comm»its  and  additional  data  re- 
ceived relative  to  the  above  subparts  of 
the  regulation  have  brought  about  re- 
consideration by  the  Agency  of  these  pot- 
tlODs  ot  the  regulation.  However,  there 
is  a  need  to  continue  the  evaluation  of 
data  and  comments  lor  an  additional 
pralod  of  Ume. 

Whfie  the  Agency  is  evaluating  the 
technical  sjid  eocmomic  basis  for  these 
pmtlons  of  the  regulation.  40  CFR  440.22 
appficable  to  the  bctse  and  precious 
metals  subcategory  (Subpart  B) ,  40  CFR 
440.42  subparagraph  (a)(5)  applicable 
to  that  portion  of  the  ferroalloy  ores 
(Subpart  D)  mills  processing  ferroalloy 
ores  by  leaching  techniques  (either  acid 
or  alkaUne)  and  associated  chemical 
beneficiatioa  techniques  and  40  CFR 
440.52  api^cable  to  the  uranium,  radium 
and  vanadium  ores  subcategory  (Sub- 
part E)  are  further  suspended  imtU 
April  30,  1977. 

Dated:  January  10, 1977. 

John  Quakles, 
Acting  Adjninistrator. 

[FR  Doc.77*131fl  FDed  l-14-77;8:45  am] 

Title  4S — Pubfic  Welfare 

CHAPTER  X— COMMUNITY  SERVICES 
ADMINISTRATION 

PART  1005— FREEDOM  OF  INFORMATION 
ACT  REGULATIONS 

Correction 

In  45  CFR  1005.10(c)  (1).  the  citation 
In  line  4  Is  incorrect.  As  the  correction  of 
this  citation  is  a  technical  amendment. 
It  is  effective  Immediately. 

AtjTHORrrT:  5  U.S.C.  552 

EfTective  date:  January  14,  1977. 

H.^ZEX  R.  Rollins. 
General  Counsel. 

Title  45  Code  of  Federal  Regulations. 
Part  1005  is  amended  as  follows: 

§  1005.10      [Amendc-d] 

Section  1005.10(c)(1)  is  amended  by 
substituting  "1005.6(aj-  for  "1006.5(a)" 
in  line  4. 

[FR  Doc. 77-1330  FUed  1-14-T7;8.:45  am] 


CFR  1068-6;  it  is  presently  stated  to  be 
section  115  of  the  Economic  Opportu- 
nity Amendments  of  1969,  but  the  Com- 
munity Services  Act  of  1974  incorporated 
it  into  the  Economic  Opportunity  Act 
of  1964,  SIS  emaended,  as  section  627,  and 
the  Community  Services  Administration 
Technical  Amendments  of  1976  shifted  It 
to  section  628.  As  this  is  a  technical 
amendment,  it  Is  effective  immediately. 

Effective  date:  January  14, 1977. 

Hazel  R.  Rollins, 
General  Counsel. 

The  citation  of  authority  for  45  CFR 
Part  1068.  Subpart — Grantee  Compli- 
ance with  IRS  Requirements  for  With- 
held Federal  Income  and  Social  Secu- 
rity Taxes  is  amended  as  follows: 

§  1068.6      [Amended] 

Section  1068.6  is  amended  by  delet- 
ing the  citation  of  authority  and 
substituting: 

'Atttbobitt:  Sec.  628,  90  Stat.  806  (43 
Vja.C.  2971  (g) ) ". 

[FR  Doc.77-1331  FUed  l-14-77;8:46  am] 


PART  1068— GRANTEE  FINANCIAL 
MANAGEMETiF 

The  purpose  of  this  amendment  Is  to 
update  the  citation  of  authority  for  45 


[  OSA  Instruction  6802-81 

PART  1068— GRANTEE  RNANClAL 
MANAGEMENT 

Additional  Criteda  for  Waiver  of 
Non-Federal  Share 

Sections  225(c)  and  714  of  the  Eco- 
nomic Opportunity  Act  of  1964,  as 
amended,  require  a  non-Federal  contri- 
bution for  grants  made  under  certain 
sections  of  Titles  n  and  vn.  Sections 
225(c)  and  714  of  the  Economic  Oppor- 
tunity Act  of  1964  sis  amended  proviiied 
the  Director  with  the  authority  to  devel- 
op, objective  criteria  under  which  part 
or  all  of  the  non-Federal  share  may  be 
waived. 

The  following  regulations  are  hereby 
promulgated  to  publish  additional  cri- 
teria for  waiver  of  the  non-Federal  share 
for  phase  out  grants  awarded  as  a  result 
of  termination  of  grantee  operations. 

CSA  welccHnes  public  comment  on  the 
additional  waiver  criteria.  Comments  re- 
ceived prior  to  February  16,  1977,  will 
be  taken  into  consideration  in  revising 
the  subpart  if  warranted.  Please  address 
comments  to  the  Policy  Development  and 
Review  Division,  OflSce  of  Operations. 
Community  Services  Administration, 
1200  19th  Street.  N.W.,  Washington, 
D.C.e0506. 

Effective  date:  February  16, 1977. 

Samuel  R.  Martinez, 

Director. 

45  CFR  1068  is  amended  by  adding  the 
following: 

Sabpart — Additional  Critarta  for  Waiver  of 
Non-Faderai  Share  (CSA  Instruction  6802-«) 

Sec. 

1068.23-1  Applicability. 

1068.23-2  Background. 

1068.3S-3  Purpose. 

1068.23-4  PoUcy. 

AnTHORiTT:  dec.  602,  78  Stat.  680;  43 
UJBjC.  2942. 
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Subpart — ^Additional  Criteria  for  Waiver  of 
Non-Federal  Share  (CSA  Instruction 
6802^6) 

§  1068.23^1      Applicability. 

TUs  subpart  Is  applicable  to  all  grants 
funded  under  Title  n,  sections  221  and 
222(a)  and  Title  vn.  section  712  of  the 
EcomKnIc  Opportunity  Act  of  1964,  as 
amended  If  the  assistance  is  administered 
by  the  Community  Services  Administra- 
tion. 

r 
§  1068.23-2     Background. 

Sections  225(c)  and  714  of  the  Eco- 
nomic Opportunity  Act  of  1964,  as 
amended  require  a  non-Federal  share 
contribution  for  grants  made  under  cer- 
tain sections  of  Titles  II  and  vn.  One 
of  the  major  objectives  of  non-Federal 
share  Is  to  provide  locsd  resources  for 
and  to  encourage  involvement  at  the  lo- 
cal level  in  the  operating  programs  of 
CSA  grantees.  In  certain  instances  and 
under  defined  procedures,  CSA  termi- 
nates and  closes  out  grantee  operations. 
As  necessary,  CSA  may  award  additional 
Federal  funds  when  there  is  a  grantee 
termination  and  phase-out  action  and 
there  are  not  su£Bcient  funds  on  hand  to 
meet  liabilities  of  the  grantee  and/or  its 
delegate  agencies  to  third  parties  when 
such  costs  result  from  the  phase-out  ac- 
tivities. However,  to  require  non-Federal 
share  contributions  for  grants  awarded 
to  meet  the  legal  obligations  of  grantees 
is  Inconsistent  with  the  major  Intent  of 
the  legislation.  Ctmsequently,  the  Direc- 
tor Is  exercising  his  authority  imder 
sections  225(c)  and  714  of  the  Economic 
Ojpportunlty  Act  of  1964,  as  amended 
to  develop  objective  criteria  imder  which 
part  or  all  of  the  non-Federal  share  may 
be  waived, 
g  1068.23-3     Purpose. 

The  purpose  ,of  this  subpart  is  to  in- 
troduce additional  waiver  criteria  under 
which  OSA  grantees  who  are  awarded 
phase-out  grant  will  not  be  required  to 
contribute  non-Federal  share . 
§  1068.23-4  Poliry. 
-  (a)  New  Waiver  Criteria.  Any  grantee 
funded  under  Title  n,  sections  221  and 
222(a)  and  Title  Vn,  section  712  who, 
as  a  result  of  termination  receives  a 
phase-out  grant  will  not  be  required  to 
meet  non -Federal  share  reqjiiirements 
when  the' grant  includes  no  operational 
elements,' when  all  required  work  of  the 
grant  has  been  completed,  and  when 
there  Is  documented  evidence  that  the 
gruitee  has  insufSclent  Federal  funds  to 
meet  those  liabilities  which  are  costs 
of  phasing  out. 

<b)  Grants  Affected.  This  waiver  pol- 
icy is  retroactive  for  all  current  phase- 
out  grants  that  contain  a  non-Federal 
share  requirement 
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RULES  AND  REGULATIONS 

Title  47 — ^Telecommunication 

CHAPTER  I— FEDERAL 
COMMUNICATIONS  COMMISSION 

PART  0 — COMMISSION  ORGANIZATION 

PART  1— PRACTICE  AND  PROCEDURE 

PART  97— AMATEUR  RADIO  SERVICE 

Changing  the  Name  of  the  Amateur  and 
Citizens  Division  to  the  Personal  Radio 
Division 

Adopted:  January  5,  1977. 

Released:  January  6,  1977. 

In  the  matter  of  editorial  amendments 
of  Parts  0,  1.  and  97  of  the  Commission's 
Rules  to  change  the  name  of  the  Ama- 
teur and  Citizens  Division  to  the  Per- 
sonal Radio  Division. 

1.  This  Order  is  being  issued  to  change 
the  organization  statement  of  the  Safety 
arid  Special  Radio  Services  Bureau.  The 
Amateur  and  Citizens  Division  has  re- 
cently Tindergone  reorganization,  and 
the  name  of  the  Division  is  herewith 
changed  ta  the  Personal  Radio  Division. 

2.  This  amendment  relates  to  internal 
Commission  organization,  and  hence,  the 
prior  notice,  procedure,  and  effective  date 
provisions  of  the  Administrative  Proce- 
dures Act  (5  U.S.C.  553)  are  not  appli- 
cable. Authority  for  the  promulgation  of 
this  amendment  is  contained  in  Sections 
4(i),  5(b),  5(d),  and  303  of  the  Com- 
munications Act  of  1934,  as  amended  and 
§  0.231(d)  of  the  Commission's  Rules. 

3.  Accordingly,  it  is  ordered,  effective 
January  20,  1977,  that  Parts  0,  1,  and  97 
of  the  Rules  and  Regulations  are 
amended  as  set  forth  In  the  Appendix 
attached  hereto. 

(Sees.  4.  6.  303,  48  Stat.,  as  amended,  1066, 
1068,  1082;  47  U.S.C.  154,  165.  303.) 

Federal  Commtjnications 

COMMISSfbN, 

,   Richard  D.  Lichtwardt, 
.   Executive  Director. 

Paa-ts  0,  1,  an<f^97  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended,  as  follows: 

In  Sections  0.132(e),  1.951(a),  97.25 
(d).  and  97.41(d),  the  words  "Amateur 
and  Citizens  Division"  are  ddeted.  and 
the  words  'Tersonal  Radio  Division"  are 
substituted  In  each  instance  thereftyre. 

|FR  EKx;  77-3.397  Filed  l-14-77;8:46  am] 
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INTERIM  AMATEUR  PERMITS 

Instituting  a  System  in  the  Amateur  Radio 
Service 

Adopted:  January  5,  1977. 

Released:  January  13,  1977. 

In  the  matter  ot  Revision  of  Parts  0, 1, 
and  97  of  the  Commission's  Rules  to  In- 
stitute a  system  of  Interim  Amateur  Per- 
mits In  the  Amateur  Radio  Service. 

1.  Under  liie  existing  Amateur  Radio 
Service  licensing  system.  Amateur  Radio 


Service  licensees  successfully  comijlctiiig 
eBcamlnations  Ijpr  higher  class  licenses 
I2ian  the  licenses  they  hold  must  wait 
while  ttielr  new  license  applications  are 
pirocessed  at  the  Commission's  Gettys- 
burg. Pennsylvania  facility  before  they 
may  take  advantage  of  the  added  privi- 
leges afiPorded  them  by  their  new  opera- 
tor licenses.  A  delay  of  several  weeks  may 
be  involved,  although  both  the  licensee 
and  the  OcHnmlssion  are  aware  of  the  re- 
sults of  the  examination  and  know  a  new- 
license  will  be  issued. 

2.  By  this  Order,  we  are  revising  Parts 
0,  1,  and  97  of  the  Commission's  Rules 
to  permit  the  issuance  of  Interim  Ama- 
teur Permits  by  the  Engineers  in  Charge 
otf  the  various  Oommi^ion  field  oflSces. 
aiterim  Amateur  Permits  (FCC  Foi-m 
660-B)  will  be  issued  to  applicants  al- 
ready holding  amateur  operator  licenses 
as  soon  as  possible  after  successful  com- 
pletion of  higher  class  license  examina- 
tions and  will  authorize  immediate  utili- 
zation of  aU  additional  operating  privi- 
leges acquired.  Licensees  operating  under 
the  authority  of  Interim  Amatein-  Per- 
mits will  be  required  to  add  distinctive 
suflBxes  to  their  station  call  signs  denot- 
ing the  (Commission  district  ofllce  at 
which  their  higher  class  licenses  were  ob- 
tained. Interim  Amateur  Permits  will  be 
valid  for  a  period  of  90  days  or  imtil  is- 
suance of  the  permanent  station  and 
operator  licenses,  whichever  is  less.  A 
record  of  -ttie  Issuance  of  an  Inteiim 
Amateur  Permit  will  be  retained  at  the 
ofBoe  of  Issuance,  and  requesrts  for  con- 
flrmation  of  an  operator's  status  must 
be  directed  to  that  office. 

3.  Authority  *  for  these  amendments 
appears  in  sections  4(1),  5(d),  303,  307. 
308,  aiid  309  of  the  Communications  Act 
Of  1934,  as  amended.  Some  of  the 
Amendments  adopted  herein  are  edi- 
torial and  procedural  in  nature,  and  the 
prior  notice  and  pubUc  procedure  provi- 
sions of  the  Administrative  Procedure 
Act,  5  U.S.C.  5^3,  are  not  applicable. 
Further,  because  of  the  enormous  num- 
ber of  Amateur  and  Citizens  Radio  Serv-- 
Ice  license  applications  we  receive  each 
month,  rapid  implementation  of  the  in- 
terim permit  system  is  essential,  and  we 
are,  for  good  cause,  dispensing  with  the 
prior  notice  and  public  procedure  pro- 
visions of  the  Admmistrative  Procedure 
Act  as  impracticable. 

4.  Accordingly,  in  view  of  the  fore- 
going, the  public  Interest  being  served 
thereby,  it  is  ordered  that  Parts  0,  1,  and 
97  of  the  Commission's  Rules  are 
amended  as  set  forth  below  efifective 
March  1,  1977. 

(Sees.  4.  6.  303,  307.  306,  309.  48  SUt.,  m 
amended.  1086,  lOte.  1082.  1083,  1084,  1085; 
47  XT  S.C.  164,  165, 303.  307.  808.  300.) 


Federal  Comuunications 

Commission,' 
Vincent  J.  Mxtllins, 

Secretary. 


■  Commlasloner  Iice  absent. 
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Parts  0,  1  and  97  of  Chapter  1  of  TlUe 
47  of  the  Code  of  Federal  Regulations  are 
amended,  as  follows: 

PART  0 — COMMISSION  ORGANIZATION 

1.  In  §  0.314,  a  new  paragraph,  (v),  Is 
added,  as  follows: 

§  0.314      Addhional   authority  delegated. 

•  •  •  •  • 

(v)  To  Issue  Interim  Amateur  Permits 
to  Amateur  Radio  Service  licensees,  pur- 
suant to  Part  97  of  this  Chapter. 


(c)  •  •  •  ' 

(6)  Applications  for  Interim  Amateur 
Permits  or  Novice  Class  licenses  In  the 
Amateur  Rsulio  Service,  applications  for 
amateur  stations  under  military  aus- 
pices, and  applications  in  the  Radio  Am- 
ateur Civil  Emergency  Service  (RACES) . 


PART  ^—PRACTICE  AND  PROCEDURE 

2.  In  S  1.922,  a  new  FCC  Form  and 
Title  are  added,  as  follows: 

§  1.922     Forms  to  be  used. 

"~  FCC  form  Title 

•  •  •  •  • 
660-B Interim  Amateur  Per- 
mit 

•  •  •  •  • 

3.  In  §  1'.925,  the  headnotd  is  amended, 
and  a  new  paragraph,  (e),  is  added,  as 
follows : 

§1.925  Application  for  special  tem- 
porary authorization,  temporary  per- 
mit, or  interim  amateur  permit. 

i  *  •  •  •  • 

(e)  Upon  successful  completion  of  a 
Commission  supervised  Amatein:  Radio 
Service  operator  examination,  an  appli- 
cant already  licensed  in  the  Amateur 
Radio  Service  may  operate  his  amateur 
radio  station  pending  issuance  of  his  per- 
manent amateur  station  and  operator  li- 
censes by  the  Commission  for  a  period  of 
90  days  or  untU  Issuance  of  the  per- 
manent operator  and  station  licenses, 
whichever  comes  first,  under  the  au- 
thority of  a  properly  executed  Interim 
Amateur  Permit  (FCC  Form  660-B) .  An 
Interim  Amateur  Permit  conveys  all  op- 
erating privileges  of  the  licensee's  new 
operator  license,  but  may  be  set  aside 
by  the  Commission  within  the  90  day 
term  if  it  appears  that  the  permanent 
operator  and  station  licenses  cannot  be 
granted  routinely. 

4.  Section  1.934  is  revised,  as  follows: 

§  1.934  Procedure  with  respect  to  ama- 
teur radio  operator  license. 

After  an  application  for  an  amateur 
radio  operator  license  Is  accepted  and 
an  examination  conducted  by  the  Com- 
mission in  accordance  with  Part  97  of 
this  Chapter,  the  examination  is  graded 
by  the  office  supervismg  the  examina- 
tion. If  the  applicant  is  successful,  and 
if  the  applicant  already  holds  a  license 
in  the  Amateur  Radio  Service,  the  su- 
pervising office  issues  the  applicant  an 
Interim  Amateur  Permit  convesrlng  all 
operating  privileges  of  the  applicant's 
new  operator  license.  The  results  ot  the 
examination  are  forwarded  to  the  Com- 
mission's Gettysburg,  Pennsylvania  fa- 
cility f  (A;,  issuance  of  a  license. 

5.  In  §  1.1115,  paragraph  (c)  (6)  is  re- 
vised, as  follows: 

§1.1115  Schedule  of  fees  for  the  Safety 
and  Special  Radio  Services. 


PART  97— AMATEUR  RADIO  SERVICE 

6.  In  §  97.3(d'>,  the  definition  tor  "op- 
erator license"  is  amended  and  a  new 
definition,  "Interim  Amateur  Permit", 
is  added,  as  follows :  .  . 

§  97.3      Denuitions. 

•  •  •  •  • 

(d)  •  •  • 

Operator  license.  The  instrument  of 
authorization  including  the  class  of  op- 
erator privileges. 

Interim  Amateur  Permit.  A  tempo- 
rary operator  and  station  authorization 
Issued  to  licensees  successfully  complet- 
ing Commission  supervised  examinatlcms 
for  higher  class  operator  licenses. 

Station  license.  The  instrument  of  au- 
thorlzaticm  for  a  radio  station  In  the 
Amateur  Radio  Service. 

7.  A  new  §  97.32  is  added,  as  follows: 
§  97.32      Interim  .4matrur  Permits. 

(a)  Upon  successful  completion  of  a 
Commission  supervised  Amateur  Radio 
Service  operator  examination,  an  appli- 
cant already  licensed  in  the  Amateur 
Radio  Service  may  operate  his  sunateur 
radio  station  pending  issuance  of  his  per- 
manent amateur  operator  and  station  li- 
censes under  the  terms  and  conditions  of 
an  Interim  Amateur  Permit,  evidenced 
by  a  properly  executed  PCX?  Form  660-B. 

(b)  An  interim  Amateur  Permit  con- 
veys all  (HJeratlng  privileges  of  the  aj>- 
plicant's  new  operator  license  classifica- 
tion. 

(c)  The  transmissions  of  amateur  ra- 
dio stations  operated  under  the  author- 
ity of  Interim  Amateur  Permits  shall  be 
identified  in  the  manner  specified  In 
§  97.87. 

(d)  The  original  Interim  Amateur 
Permit  of  an  amateur  radio  operator 
shall  be  kept  in  the  personal  possessicHi 
of  or  posted  in  a  conspicuous  place  In  the 
room  (Kcupled  by  such  operator  ^^en 
operating  an  amateur  radio  station  un- 
der the  authority  of  an  Interim  Amateur 
Permit. 

(e)  Interim  Amateur  Permits  are  valid 
If  or  a  period  of  90  days  from  the  date  of 

issuance  or  until  issuance  of  the  per- 
ni^nent  station  and  operator  licenses, 
whbchever  comes  first,  but  may  be  set 
aside  by  the  Commission  within  the  90 
day  term  if  it  appears  that  the  perma- 
nent operator  and  station  licenses  can- 
not be  granted  routinely. 

(f )  Interim  Amateur  Permits  shall  not 
be  renewed. 

8.  In  5  97.87,  paragraph  (f )  as  amend- 
ed. Is  redesignated  paragraph  (g)  and 
a  new  paragraph  (f)  Is  added,  as 
follows: 

§  97.87      Station  idenlificati<Mi. 


(f  I  When  operating  under  the  author- 
ity of  an  Interim  Amateur  Permit  with 
privileges  authorized  by  the  Permit,  but 
which  exceed  the  privileges  of  the  licens- 
ee's permanent  operator  licenseithe  sta- 
tion must  be  identified  in  the  following 
manner : 

(1)  On  radiotelefrfiony,  by  the  trans- 
mission of  the  station  call  sign;  followed 
by  the  word  "interim",  followed  by  the 
special  identifier  shown  on  the  interim 
permit: 

(2>  On  radiotelegraphy,  by  the  trans- 
mission of  the  station  call  sign,  followed 
by  the  fraction  bar  DN,  followed  by  the 
special  identifier  shown  on  the  interim 
permit. 

(g)  The  identification  required  by  this 
section  shall  be  given  on  each  frequency 
being  utilized  for  transmission  and  shall 
be  transmitted  either  by  telegraphy  using 
the  Intematjtmal  Morse  code,  en-  by 
telephony,  using  the  Knglteh  language.  If 
the  Identification  required  by  this  section 
Is  made  by  an  automatic  device  used  mily 
for  Identification  by  telegraphy,  the  code 
speed  shall  not  exceed  20  words  per  min- 
ute. The  Commission  encourages  the  use 
of  a  nationally  or  internationally  recog- 
nized standard  phonetic  alphabet  as  an 
aid  for  correct  telephone  Identification. 

[FR  Doc.77-1402  Pll«d  l-14-77;8:46  ami 


(Docket  No.  20784;  RM-2584] 

pXrT  73 — RADIO  BROADCAST 
SERVICES 

TV  Broadcast  Stations  in  Andrews,  Bryson      "^-^ 
City,    and    Waynesville-Canton,    North 
Carolina;  Changes  in  Table  of  Assign- 
ments 

Adopted:  December  23,  1976. 

Released:  January  6,  1977. 

In  the  matter  of  amendment  of 
§  73.606(b>.  table  of  assignments,  televi- 
sion broadcast  stations.  (Andrews,  Bry- 
son City,  and  Waynesville-CantMi, 
North  Carrtina) . 

1.  On  April  19,  1976.  the  Commission 
adopted  a  Notice  of  Proposed  Rule  Mak- 
ing in  this  proceeding  (41  FR  17782).  At 
the  request  of  the  University  ot  N(»th 
Carolina  ("UNC"),  consents  were  re- 
quested on  the  assignmeht  and  reserva- 
tion of  three  UHF  televisiai  channels  in 
western  North  Carolina.  The  present 
Waynesville  Channel  59  assignment  was 
proposed  to  be  deleted  and  reassigned  to 
Andrews;  Channel  67  was  proposed  for 
assignment  at  Brysc«i  City-;  and  Channel 
27  was  proposed  as"  a  joint  assignment  to ' 
WajTiesville  and  (Canton. 

2.  UNC  is  presently  authorized  to 
operate  eight  noncommercial  educational 
television  stations  and  three  television 
translators  in  North  Carolina.'  The  pro- 


1  The  eight  television  broadcast  stations 
are:  WUNF-TV,  AshevUle  (Channel  "33); 
WUNC-TV.  Chapel  Hm  (Cliiumel  M); 
WUND-TV,  Oc^umbla  (Caiannei  *2):  WUNO- 
TV.  Concord  (Channel  •63);  WUNK-TV. 
Green vUle  (Channel  '25):  WTJNB-TV.  Lln- 
vme  (Channel  'IT);  WOTfJ-TV.  wnmlagtaa 
(Channel  •39);  and  WT7NI.-TV,  Wlnaton- 
Salem    (Channel   »29) . 
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•ix)sed  assignments  were  requested  to  en- 
able UNC  to  extend  a  first  educational 
television  service,  by  means  of  transla- 
tors, to  pers(His  residing  In  and  around 
the  four  cpecifled  communities.  Thiiee  as- 
signments were  requested  since  the 
mountainous  terrain  and  wldejy  scat- 
tered population  does  not  permit  a  single 
translator  to  provide  effective  coverage. 

3.  In  Its  Notice,  the  Commission  pro- 
posed to  amend  the  Television  Table  of 
Assignments  as  requested  by  UNC.  We 
noted  at  that  time  that  two  of  the  pro- 
posed assignments  were  short-spaced  to 
the  reference  points  of  two  existing 
vacant  assignments:  the  proposed  Bry- 
son  City  Channel  67  assignment  was 
short-spaced  to  the  vacant  Channel  52 
assignment  at  Camesville,  Georgia,  and 
the  proposed  Wa3m,esvllle-Csuiton  Chan- 
nel 27  assignment  was  short-spaced  to 
the  vacant,  co-ch&nnel  assignment  at 
Draketown,  Georgia.  In  view  of  this,  the 
Commission  requested  UNC  to  provide 
additional  information  demonstrating 
that  transmitter  sites  were  available  at 
Camesville  and  Bryson  City  on  the  one 
hand  and  Draketown  and  Waynesville- 
Ca^ton  on  the  other,  that  would  permit 
compliance  with  the  mileage  separation 
requirements  and  still  provide  principal 
community  coverage. 

4.  The  comments  filed  by  petitioner 
address  this  request.  UNC  states  there  is 
an  adequate  area  available  near  Drake- 
town.  Georgia,  where  a  Channel  27  trans- 
mitter may  be  located  tn  order  to  permit 
a  transmitter  occupying  the  proposed 
Waynesville-Canton  Channel  27  assign- 
ment to  meet  the  mDeage  separation  re- 
quirement Alternatively,  UNC  suggests 
the  Draketown  assignment  may  be  reas- 
signed to  Buchansin,  Georgia,  a  com- 
munity located  nine  miles  west  of  Drake- 
town. 

5.  If  this  were  done,  the  reference 
points  of  Buchanan  and  Canton  would 
meet  the  separation  criteria  but  those  of 
Waynesvllle  and  Buchanan  would  not. 
Under  these  circimistances,  UNC  states 
It  would  accept  the  assignment  of  Chan- 
nel 27  to  Cairton  only.  With  respect  to 
the  proposed  Bryson  City  assignment, 
petitioner  notes  the  existence  of  areas 
amund  tt  and  Camesville  where  trans- 
mitters may  be  located  in  compliance 
with  the  separation  requirements. 

6.  UNC  further  states  its  Intention  to 
apply  for  the  use  of  the  channels  if  they 
are  assl^ied.  It  presently  holds  construc- 
tion permits  for  100  watt  translators  op- 
erating on  the  requested  channels  at  An- 
drews and  Waynesville-Canton  *  and 
plans  to  apply  for  the  use  of  IftOO  watt 
translators  at  these  locations  if  the  re- 
quested assignments  are  made.  (The 
Bryson  City  facility  is  to  be  of  a  lower 
power  due  to  siting  and  construction  dif- 
ficulties.) No  other  comments  were  filed. 

7.  "Hie  Conunlssion  is  persuaded  that 
the  channels  sought  by  UNC  should  be 
assi«nae<i  essentially  as  proposed.  We  note 
the  substantial  first  educational  tele- 
vision service  to  be  furnished  by  trans- 
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lators  opierating  on  them.  We  are  also 
convinced  that  compliance  with  our 
separa^on  requirements  for  the  Bryson 
City  and  WasmesvlUe-Canton  proposals 
may  be  achieved.  If  these  assignments 
are  ever  occupied  by  full-fledged  sta- 
tions rather  than  translators,  the  trans- 
mitters of  the  Bryson  City  and  Cames- 
ville stations,  and  the  Waynesville-Can- 
ton and  Draketown  stations,  may  simply 
be  located  a  short  distance  removed  from 
the  respective  communities.  This  would 
permit  each  to  meet  the  minimum  mile- 
age standard.  However,  it  Is  unclear 
whether  a  station  operating  on  the  pro- 
posed Waynesville-Canton  Channel  27 
assignment  and  located  to  meet  the 
spacing  requirements  could  provide  the 
required  principal  community  coverage 
to  Wasniesville.  Therefore,  we  do  not  be- 
Ueve  this  channel  should  be  assigned 
jointly  to  Waynesvllle  and  Canton.  In- 
stead it  is  being  assigned  solely  to  Can- 
ton. Reassignment  of  the  Draketown 
channel  to  Buchanan  under  these  cir- 
cumstances therefore  is  not  required. 

8.  Accordingly,  and  pursuant  to  au- 
thority contained  in  Sections  4fi),  5(d) 
(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as  amend- 
ed, and  $  0.281(b)  (6)  of  the  Commis- 
sion's Roles,  it  is  ordered.  That,  effec- 
tive February  11,  1977,  §  73.606(b)  of  the 
Commission's  Rules  is  amended  as  fol- 
lows for  the  cities  in  North  Carolina- 
listed  below: 

city:  Channel  No. 

Andrews    *S9 

Bryson  CUy 1 •67- 

Canton    •87 

9.  It  is  further  ordered,  That  this  pro- 
ceeding is  terminated. 

(Sees.  4,  5.  303,  46  Stat.,  as  amended.  1066, 
1068,  1082;  47  0.S.C.  154,  156,  303.) 

Federal  COMMimicATioNS 

COUMISSjtOK, 

Wallace/E.  Johnson, 
Chief,  Broadcast  Bureau. 

(PR  Doc.77-1398  Piled  1-14-77:8:45  am] 
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translators  may  operate  on  iinreserveil 
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PART  87— AVIATION  SERVICES 

Extending  Time  for  Operating  a  Private 
Aircraft  Radio  Station  Under  Special 
Temporary  Authority. 

Adopted:  January  4, 1977. 

Released:  January  11.  1977. 

In  the  matter  of  amendment  of  Part  87 
of  the  rules  to  extend  the  period  of  time 
which  a  purchaser  of  a  new  aircraft  with 
factory  installed  radio  equipment  may 
operate  a  private  aircraft  radio  station 
under  special  temporary  authority. 

1.  By  this  Order,  the  Commission  is 
amending  Part  87  of  the  rtiles  by  extend- 
ing from  30  days  the  period  of  time 
which  a  purchaser  of  a  new  aircraft  with 
factory  •  Installed  radio  equipment  may 
operate  a  private  aircraft  radio  station  on 
the  aircraft  under  special  temporary  au- 
thority evidenced  by  a  c<s>y  of  a  certifi- 
cate (PCC  Form  453-B)  executed  by  the 
manufacturer,  dealer,  or  distributor  of 
such  aircraft. 


2.  This  action  will  eliminate  the  filii'g 
of  requests  for  extension  of  the  present 
30  day  special  temporal  authority  by 
purchasers  of  new  aircraft  when  the 
processing  time  of  applications  for  new 
aircraft  radio  stations  exceeds  30  days. 

3.  In  that  the  amendment  adopted 
herein  relieves  a  restriction,  is  minor  in 
nature,  and  is  one  in  which  the  public  is 
not  particularly  interested  the  pfior  no- 
tice and  effective  date  provisioils  of  5 
U.S.C.  553  are  unnecessary. 

4.  It  is  ordered,  That,  pursuant  to  the 
authority  contained  in  Sections  4(i)  and 
303  (r)  of  the  Commtmications  Act  of 
1934,  as  amended.  Part  87  of  the  Com- 
mission's rules  is  amended  as  set  forth 
below,  eCfective  January  19,  1977. 

(Sees.  4,  303,  48  Stat.,  as  amended,  1066.  1082: 
47  U.S.C.  164,  303.) 

Federal  Communications 

Commission,^ 
Vincent  J.  Mullins, 

Secretary. 

Part  87  of  Chapter  I  of  "Htle  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Section  87.29  is  amended  by  revisjrrg 
paragraph  (c)  to  read  as  follows : 

§  87.29      Application    for    aircraft    riiij:<i 
.station  license. 

•  •  •  *  • 

(c)  The  purchaser  of  new  aircraft  witii 
factory  Installed  radio  equipment  may 
operate  a  private  aircraft  radio  station 
on  the  aircraft  for  a  period  of  60  days 
imder  special  temporary  authority  evi- 
denced by  a  copy  of  a  certificate  (FCC 
Form  453-B)  executed  by  the  manu- 
facturer, dealer,  or  distributor  of  such 
aircr]af  t,  the  original  of  which  has  been 
mai^d  to  the  Commission  with  an  ap- 
plication for  new  station  lic«ise  on  PCC 
Form  404. 

[PR Doc.77-1399  FUed  1-14-77:8:45  am] 
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PART  1— PRACTICE  AND  PROCEDURE 

Suspension  of  Fees 

Adopted:  January  4. 1977. 

Released:  January  7, 1977.  {" 

Clarifying  Order  (PPC  76-1197)  of 
December  22,  1976  suspending  collection 
of  all  fees  effective  January  1, 1977. 

In  the  matter  of  suspension  of  Sub- 
part G  of  Part  1  of  the  Commission  s 
Rules  relating  to  the  schedule  of  fees. 

1.  As  a  result  of  our  Order  of  Decem- 
ber 22,  1976  (FCC  76-1197;  41  FR  56646, 
December  29.  1976)  suspending  collec- 
ti<m  of  all  fees  effective  January  1,  1977, 
several  parties  have  Inquired  as  to  the 
applicability  of  that  Order  to  certain 
grant  fees. 

2.  Where  a  separate  grant  fee  was  re- 
quired, 5  1.1102(d)  of  the  Rules  provided 
that  the  grant  fee  was  payable  either 
within  45  days  after  grant  or.  in  the  case 
of  assignments  or  transfers  of  broadcast 


'  Conunlssioner  Lee  absent. 
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stations.  "Immediately  following"  con- 
summation. Thus,  for  s<Hne  grants  that 
were  made  prior  to  January  1.  1977,  fees 
were  not  payable  until  after  that  date. 
Since  we  contemplate  some  refund  of 
most  fees,  our  suspension  order  was  in- 
tended to  cover  all  fee  payments,  regard- 
less of  whether  the  actual  liability  for 
the  fee  was  incurred  before  or  after  Jan- 
uary 1,  1977.  Our  intention  was,  and  is. 
that  until  further  notice,  no  fees  are  to 
be  submitted  to  the  Commission  after 
January  1. 1977 — without  exception. 

Federal  Communications 

Commission.^ 
Vincent  J.  Mttllins. 

Secretary 

( PR  Doc  77-1403  Piled  1-14-77;  8 :  45  am ) 

Title  49 — ^Transportation 

CHAPTER  X — INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  A — GENERAL  RULES  AND 
REGULATIONS 

[Ex  Parte  No.  MC-19  (Sub-No.  28)  | 

PART  1056— TRANSPORTATION  OF 
HOUSEHOLD  GOODS  IN  INTERSTATE 
OR  FOREIGN  COMMERCE 

Practices  of  Motor  Common  Carriers  of 
Household  Goods  (Advertising) 

At  a  General  Session  of  the  INTER- 
STATE COMMERCE  COMMISSION, 
held  at  its  ofiQce  in  Washington.  D.C..  on 
the  21st  d^y  of  December  1976. 

It  appearing.  That  by  Notice  of  Pro- 
posed Rulemaking  dated  December  23. 
1975,  thitf  Commission  instituted  a  pro- 
ceeding to  investigate  certain  specified 
matters  described  in  the  attached  report 
concerning  advertising  practices  of  mo- 
tor common  carriers  of  household  goods 
in  interstate  or  foreign  commerce  and 
their  agents ; 

And  it  further  appearing.  That  Investi- 
gation of  the  matters  and  things  Involved 
in  this  proceeding  has  been  made  and 
that  the  Commission  has  made  and  filed 
itf.  report  herein  containing  its  findings 
of  fact  and  conclusions  thereon,  which 
report  is  hereby  referred  to  and  made  a 
part  hereof: 

It  is  ordered.  Tliat  Part  1066  of  Chap- 
ter X  of  Title  49  of  the  Code  of  Federal 
Regulations  be,  and  it  is  hereby, 
amended  by  relettering  the  present  sub- 
section 1056.1  (d)  by  making  It  paragraph 
(e)  without  any  other  changes  and  sup- 
plemented by  adding  the  new  section 
1056.30  and  the  new  subsection  .1056.1(d) 
as  set  forth  in  the  notice  attached  hereto. 

It  is  further  ordered.  That  this  order 
shall  become  eCfective  on  February  25. 
1977.  and  shall  remain  in  effect  until 
modified  or  revoked  in  whole  or  in  part 
by  further  order  of  "the  Commission. 

And  it  is  further  ordered.  That  notice 
of  this  order  shall  be  given  to  the  general 
pubhc  by  depositing  a  copy  thereof  in 
the  Office  of  the  Secretory  of  the  Inter- 
state Commerce  Commission  at  Wash- 


t  ConunlaMoner  Lee  absent. 


ington.  D.C..  and  by  filing  a  copy  of  the 
attached  notice  with  the  Director,  OfBce 
of  the  Federal  Register  (49  U.S.C.  301. 
302,  304,  306,  307.  308.  312,  316.  and  322. 
5  U.S.C.  552.  553,  and  559) . 

"  Robert  L.  Qs  wald  , 

Secretary. 

•  Purpose :  The  purpose  of  this  notice 
is  to  inform  the  public  that  the  Interstate 
Commerce  Commission  has  adopted  reg- 
ulations which  require  motor  common 
carriers  of  household  goods  in  interstate 
or  foreign  commerce  to  include  in  every 
advertisement  <as  defined  by  the  Com- 
mission) the  name  and  certificate  or 
docket  number  of  the  carrier  under 
whose  authority  each  shipment  of  house- 
hold goods  will  originate.  • 

The  Interstate  Commerce  Commission 
in  the  "^bove-entitled  proceeding  has 
adopted  new  rules  relative  to  advertising 
practices  of  motor  common  carriers  of 
household  goods.  Notice  of  the  proposed 
rulemaking  was  published  In  the  Federal 
Register  on  January  9,  1976,  and  on 
March  18,  1976.  In  this  proceeding  the 
Commission  amended  Part  1056  of  the 
Commission's  General  Rules  ann  Reg- 
ulations (49  CFR  1056.1  et  seq.)  By  add- 
ing §  1056.30  to  that  part,  by  relettering 
§  1056.1(d)  and  making  It  S  1056.1(e) 
without  any  other  changes,  aqd  by  add- 
ing anew  §  1056.1(d). 

This  action  was  taken  a$  a  result  of 
complaints  the  Commission  has  received 
relative  to  unauthorized  transportation 
of  household  goods  shipments.  Individ- 
uals complain  that  they  are  not  told  in 
advance  that  the  party  advertising 
household  goods  transportation  services 
will  not  be  responsible  for  the  actual 
transportation  of  the  shipment  in  ques- 
tion. Others  find  that  the  carrier  whose 
services  they  have  requested  are  not  au- 
thorized to  perform  those  services.  Al- 
though the  Commission  does  have  power 
to  require  illegal  operations  to  cease,  or- 
ders to  cease  illegal  operations  offer  little 
consolation  to  the  shipper  who  has  al- 
ready been  deceived  as  to  the  identity 
and  operating  authority  of  the  advertis- 
ing carrier. 

The  new  regulations  require  motor 
common  carriers  of  household  goods  in 
interstate  or  foreign  commerce  and  their 
agents  to  disclose,  in  each  advertisenent 
as  defined  by  the  Commission,  the  name 
and  certificate  or  docket  number  of  the 
» carrier  imder  whose  operating  authority 
the  potential  customer's  shipment  will  be 
transported.  The  Commission  believes 
that  the  new  regulations  will  enable 
household  goods  shippers  to  make  a  more 
Informed  selection  from  among  the  mo- 
tor transportaticai  services  being  offered 
in  printed  advertising  such  as  the  yellow 
pages.  Disclosure  of  the  name  of  and  cer- 
tificate or  docket  number  of  the  carrier 
responsible  for  providing  transportation 
services  will  sissist  the  Commission  in  its 
efforts  to  eliminate  unauthorized  opera- 
tions tind  in  our  endeavor  to  reduce  the 
number  of  complaints  received  concern- 
ing carriers  who  conduct  such  unauthor- 
ized operations. 


This  modification  of  regulations  is 
issued  under  the  authority  of  sections 
55r2,  553.  and  559  of  the  Administrative 
Procedure  Act  (5  U.S.C.  552,  553,  and 
559)  and  sections  201.  202.  204.  206.  207.  ' 
208.  212,  216,  and  222  of  the  Interstate 
Commerce  Act  (49  U.S.C.  301,  302.  304. 
306,  307,  308,  312,  316.  and  322).    . 

Robert  L.  Oswald, 
Secretary. 

Accordingly.  49  CPR  is  modified  in  the 
manner  set  forth  below.  Tlie  following 
new  section  is  added  to  49  CFR  1056: 

§1056.30-'   .Advertising    by    motoiL  com- 
mon carriers  of  household  goods. 

(a)  On  and  after  March  1,  lS77.  every 
motor  common  carrier  engagM  in  the 
transportation  of  household  goods  in  in- 
terstate .or  foreign  commerce,  including 
any  cairiers  providing  any  accessorial 
service  incidental  to  or  part  of  such  in- 
terstate or  foreign  transportation,  shall 
include,  and  shall  require  each  of  its 
agents  to  include,  in  every  advertise- 
ment as  defined  in  §  1056.1(d)  the  name 
or  trade  name  of  the  motor  carrier  under 
whose  operating  authority  the  advertised 
service  will  originate,  and  the  certificate 
or  docket  number  assigned,  to  such  op- 
erating authority  by  the  l^Kfttate  C«n- 
merce  Commission.  7v>^ 

(b)  Such  certificate  or  docket  number 
shall  be  in  the  following  form  In  every 

advertisement:  "I.C.C.  No.  MC- "  but 

shall  not  include  any  subnumbers  which 
may  have  been  assigned. 

Present  5  1056.1  is  modified  by  reletter- 
ing the  present  paragraph  (d>  and  mak- 
ing it  paragraph  'ei  without  any  other 
change,  and  by  inserting  a  new  para- 
graph (d)  as  follows: 

§  10S6.1      Definitions. 

•  •  •  •  • 

(d)  Advertisement.  Ilie  term  'adver- 
tisement" means  any  communication  to 
the  pubUc,  in  written  or  printed  form. 
In  connection  with  an  offer  or  sale  of  any 
interstate  or  foreign  transportation  serv- 
ice, but  shall  not  be  construed  to  include 
a  simple  listing  of  a  carrier's  name,  ad- 
dress, and  telel!>hone  number. 

•  •  •  •  • 
Commissioner  Christian,  dissenting: 

I  share  the  majority's  commitment  to 
protect  the  hous^old  goods  shipper.  I 
also  imderstand  the  personal  dlfQculties 
which  may  arise  when  a  p«-son  sheets  a 
earner  to  move  his  personal  belcmglngs  > 
on  the  strength  of  an  advertisemi»it 
which  is  deceptive  or  misleading.  How- 
ever. I  do  not  beUeve  that  the  regulation 
adopted  by  the  majority  wlU  put  an  end 
to  carrier  abuses  or  arm  the  public  with 
informatimi  which  will  truly  assist  in 
selecting  an  appropriate  carrier. 

In  my  view,  the  better  approach  to  the 
problem  would  be  to  Instruct  our  field 
staff  to  monitor  carrier  advertising  prac- 
tices and  take  effective  enforcement  ac- 
tion against  those  who  attempt  to  deceive 
the  public. 

(PR  Doc.77-1429  Piled  L.14-77;8:46  am) 
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TWe  14 — Aeronautics  and  Space 
CHAPTER     I— FEDERAL     AVIATION*  A» 

MINISTRATION.       DEPARTMENT       OF 

TRANSPORTATION 

(Docket  No.   78-EA-74:    Amdt.  39-28061 
pAin-  3»— AIRWORTHINESS   DIRECTIVE 
-  Piper  Aircraft 

The  Federal  Aviation  Administration 
Is  amending  §39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  so  as  to 
Issue  an  airworthiness  directive  appli- 
cable to  Piper  PA-31  type  airplanes. 

As  a  result  of  surveillance  of  the  manu- 
facturer's facility,  It  has  been  determined 
that  approximately  85  airplanes  may 
have  been  released  without  the  proper 
number  of  rivets  attaching  the  horizontal 
stabilizer  skin  to  the  spanwise  stlffeners. 

Since  the  foregoing  deficiency  may 
.exist  In  aircraft  of  the  subject  type,  an 
aln#orthiness  directive  is  being  issued 
'which  will  require  an  inspection  and  re- 
pair when  necessary.  The  deficency  is  one 
which  can  affect  the  integrity  of  the  skin 
in  the  affected  area. 

We  have  determined  that  the  expected 
impact  of  the  proposed  regulation  is  so 
minlmsd  that  the  proposal  does  not  war- 
rant an  evaluation. 

In  view  of  the  foregoing  and  because 
tbe  deficiency  is  one  which  affects  air 
safety,  notice  and  public  procedure  here- 
on are  impractical  and  good  cause  ex- 
ists for  making  the  amendment  effective 
'tn  lees^than  30  days. 

In  consideration  (rf  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator,  14  CFR  11.89 
[31  FR  136971  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  is  amended 
by  Issuing  a  new  Airworthiness  Directive 
as  follows:' 

Pipn:  Applies  to  Models  PA-31  and  PA-31- 
325.  Serial  Nos.  31-7612060  through  31- 
7612080,  31-7612082  through  31-7612089. 
81-7612091.   31-7612096  and  31-7612099: 
Model  PA-31-360.  aerial  Nos.  31-7662106 
through     31-7662116,     31-7652117.     31- 
7852118.  31-7652120  through  31-7662146. 
31-7652148     through      31-7662162,      31- 
7652164,  31-7652165  and  31-7652168  and 
above  model  aircraft  which  have  had  s 
replacement     horizontal     stabilizer     in- 
staUed  In  the  field  subsequent  to  April 
1076.  certificated  In  all  categories. 
To  prevent  possible  hazards  in  filght  asso- 
ciated   with    missing    horizontal    stabUizer 
skln-stlffener  riyet  attachments,  accomplish 
the  following  within  the  next  fifty  hours  in 
■errlae  from  the  effective   date  at  this  AO 
tmleaB' previously  accomplished: 

(a)  Inspect  and,  if  required,  repair  the' 
horizontal  stabilizer  skln-stlffener  rivet  at- 
tachment in  accordance  with  the  "Instruc- 
tlons"  section  of  Piper  Service  Biilletln  No. 
B21  or  equivalent  procedures  approved  by  the 
OhleC  Engineering  and  Ifanufacturing 
Branch.  FAA.  Eastern  Region. 

Not*. — ^The  Federal  Aviation  Agency  has 
detennlned  that  this  doeiunent  does  not  con- 
tain a  major  proposal  requiring  preparation 
of  an  Inflation  Impa<it  Statement  under  Ex- 
•enttve  Order  11821  and  OMB  Circ\Uar  A-107. 

.  This  amendment  is  effective  January 
1»,  1977. 

(Sec  81S(a).  801  and  603  of  the  Federal 
AvUtlon  Act  of  1968  r49  T7.S.C.  1354(a), 
1431  and  1433],  and  section  6(c)  of  the  De- 
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partment  of  Transportation  Act   (49  U.8.C. 
1656(0)1.) 
Issued  in  Jamaica,  N.Y.,  on  January  5, 

1977. 

L.  J.  Cardinali, 
Acting  Director,  Eastern  Region. 

(PR  Doc.77-1231  Piled  1-14-77:8:45  amj 


[Docket  No.  77-NE-2:  Amdt.  39-28071 

PART    39— AIRWORTHINESS    DIRECTIVE 

Pratt  &  Whitney  Aircraft  JT9D  Engines 

Inspection  of  certain  fifth  stage  tur- 
bine hubs  removed  from  Pratt  &  Whitney 
Aircraft  JT9D  engines  has  disclosed  low 
cycle  fatigue  cracking  in  the  snap 
area  where  the  sixth  disk  mates  with  the 
fifth  hub.  Since  this  condition  is  likely 
to  exist  in  other  engines  with  hubs  hav- 
ing the  same  part  number,  an  airworthi- 
ness directive  is  being  issued  to  reduce 
their  cycle  life  in  order  to  prevent  en- 
gine failure.  Since  a  situation  exists  that 
requires  immediate  adoption  of  this  reg- 
ulation, it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this  amend- 
ment effective  in  less  than  30  days. 

The  Federal  Aviation  Administration 
has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation'  Impact 
Statement  under  Executive  Order  11821 
and  OBM  Circular  A-107 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (14  CFR  11.89) , 
§  39.13  of  Part  39  of  the  Federal  Avia- 
tion Regulations  is  amended  by  adding 
the  following  new  airworthiness  direc- 
tive: 

Pratt  &  WnmreT  ArecRAiT.  Applies  to  all 
Pratt  &  Whitney  Aircraft  JT9D-3A,  -7, 
-7H.  -7A,  -7AH.  -7P  and  -20  turbofan 
englpes  containing  fifth  stiwre  turbine 
hubs.  P/N  704705.  714905.  718905.  719205. 
and  726806. 

Compliance  required  as  indicated. 

To  prevent  cracking  and  possible  failure 
of  fifth  stage  turbine  hubs,  the  cyclic  llife 
limits  on  these  parts  have  been  reduced  be- 
low the  figures  currently  approved.  Unless 
already  accomplished,  remove  from  service 
fifth  stage  turbine  hubs  prior  to  reaching 
the  revised  life  limit  listed  below  or  within 
the  next  25  cycles  in  service  after  the  effec- 
tive date  of  thU  AD.  whichever  is  later. 


This   amendment   becomes   effective 
January  17,  1977. 

(Sees.  313(a),  601.  and  603,  of  the  Federal 
Aviation  Act  ot  1968  (49  U.S.C.  1384(a),  1431. 
and  1423)  and  of  sec  6(c)  of  the  Departmoit 
of  Tranaportation  Act  (49  U.S.C.  1866(c)).) 

Issued  in  Burlington,  Massachusetts 
on  January  6,  1977. 

QuENTiN  S.  Taylor, 
Director,  New  England  Region. 

[PR  Doc.r7-1230  Filed  l-14-77;8:46  am] 


Previoua  Ufe 

Revl'wd  Ufe 

llmtt  (cycles) 

limit  (cycles) 

4 

Hub  part  No.:" 

TMTOS 

15,000 

7.000 

714905 

15.000 

«,000 

718905 

8.000 

'          5.000 

719205 

8,000 

.5.000 

728H06....... 

8.000 

5,000 

Upon  request  of  the  operator,  an  FAA 
maintenance  inspector,  subject  to  prior  ap- 
proval of  the  Chief.  Engineering  &  Manu- 
facturing Branch.  New  England  Region,  may 
adjust  the  25  cycle  compliance  interval  to 
permit  compliance  at  an  established  inspec- 
tion period  of  the  operator  If  the  request 
contains  substantiating  data  to  Justify  the 
increase  for  that  operator. 

Note. — Pratt  &  Whitney  Alert  Service  Bul- 
letin No.  4671  pertains  to  this  subject. 


[Airspace  Docket  No.  76-SO-68] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES,  CON- 
TROLLED AIRSPACE,  AND  REPORTING 
POINTS 

Alteration  of  Control  Zone  and  Transition 
Area 

On  November  4,  1976.  a  Notice  of  Pro- 
posed Rule  M&king  (NPRM)  was  pub- 
lished in  the  FedeCu.  Register  (41  PR 
48541)  stating  that  the  Federal  Avia- 
tion Administration  (FAA)  was  consid- 
ering an  amendment  to  Part  71  of  Ihe 
Federal  Aviation  Regulations  that  would 
alter  the  Pensacola,  NAS,  Fla.,  control 
zone  and  the  Pensacola,  Fla.,  transition 
area. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  pro- 
posed rule  making  through  the  submis- 
sion o^  comments.  No  comments  were 
received. 

Subsequent  to  publication  of  the 
notice,  the  U.S.  Navy  closed  NAS  Saufley 
Field  and  cancelled  associated  instru- 
ment approach  procedures.  Conse- 
quently, It  is  necessary  to  alter  the  pro- 
posed description  of  the  Pensacola  700- 
foot  transition  area  to  revoke  those  seg- 
ments which  were  formerly  sissoclated 
with  NAS  Saufley  Field.  Additionally,  It 
is  necessary  to  enlarge  the  segments  as- 
sociated with  Forrest  Sherman  Field  to 
provide  suCaclent  controlled  airspace  to 
accommodate  operations  at  tiiat  field. 
Separate  alrsT>ace  action  Is  being  takm 
to  revoke  the  Pensacola,  Fla.,  (NAS  Sau- 
fley Field)  control  zone. 

Although  the  Pensacola  transition 
area  descrintlon  is  altered  from  that  pro- 
posed In  the  notice,  the  adjustment  la 
considered  a  minor  matter  upon  whlcii 
the  public  would  have  no  desire  to  com- 
ment. Therefor,  It  may  IwefTected  here- 
in without  recourse  to  further  public 
'  hotlce. 

In  consideration  of  the  foregoing. 
Part  71  of  the  Federal  Aviation  Regula- 
tions is  amended,  effective  0901  Qjn.t.. 
April  21, 1977,  as  hereinafter  set  forth. 

1.  In  5  71.171  (42  PR  355)  the  descrip- 
tion of  the  Pensacola,  NAS,  Fla.,  control 
zone  is  revised  as  follows : 

Pensacola,    NAS,   Fla. 

Within  a  6-mile  radius  of  Forrest  Sherman 
Field  (Lat.  3O*30'63"  N.,  Long.  87M9'04" 
W.);  within  3  miles  each  side  of  the  174' 
bearing  from  NAS.  Pensacola  UHP  RBN.  ex- 
tending from  the  6-mile  radius  zone  to  8.B 
miles  south  of  the  RBN. 

2.  In  §  71.181  (42  FR  440)  the  descrip- 
tion of  the  Pensacola,  Fla..  transitioil 
area  is  revised  as  follows: 


/ 
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Penbaoola.    FLa. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  Pensacola  Regional  Airport  (Lat. 
30*28'26"  N..  Long.  87'ir20"  W.);  within  8 
mUes  each  side  of  tbe  ILS  localizer  north 
course,  extending  from  the  8.5-mUe  radius 
area  to  8.5  miles  north  of  Brent  UOM;  within 
an  8.5-mile  radius  of  Forrest  Sherman  Field 
(Lat.  30"'20'53"  N..  Long.  87*19'04"  W.):  and 
within  a  17.5-mlle  radius  of  the  NAS  Pen- 
sacola TACAN.  extending  clockwise  from  the 
070°  radial  to  tbe  270*  radial. 

(Sec.  307(a)  and  1110  of  the  Federal  AvU- 
tion  Act  of  1958  (49  U.S.O.  1348(a).  and 
1610),  Executive  Order  10854  (24  F^  0665) 
and  sec.  6(c)  of  the  Department  of  Trans- 
portation Act  (49  UB.C.  1655(c) ).) 

Issued  in  Washington,  D.C..  on  Janu- 
ary 7,  1977. 

Wn.LiAM  E.  Broadwater, 
Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

(FR  Doc.77-1228  FUed  1-14-77:8:46  am] 


ment  ot  Transportation  Act  (49  U.S.C.  1665 
(c)).) 

Issued  in  Honolulu.  Hawaii,  on  Jan- 
uarj'  5. 1977. 

R.  O.  ZncLER, 
Regional  Director, 
Pacific-Asia  Region. 

[FR  Doc.77-1228  PUed  1-14-77:8:46  am] 


(Airspace  Docket  No.  78-PC-8]  - 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES.  CON- 
TROLLED AIRSPACE.  AND  REPORTING 
POINTS 

Alteration  of  Transition  Area  l^onolulu, 
Hawaii  (Wheeler  AFB) 

On  November  1,  1976,  a  notice  of  pro- 
posed rulemaking  was  published  In  the 
Federal  Register  (41  FR  47948)  stating 
that  the  Federal  Aviation  Administra- 
tion was  considering  an  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tion that  would  alter  the  transition  area 
at  the  Wheeler  AFB.  Island  of  Oahu. 
Hawaii. 

Interested  persons  were  afforded  an 
opportunity  to  participate  In  the  rule- 
making through  the  submission  of  com- 
ments. No  objections  to  the  proposed  al- 
teration have  been  received. 

In  consideration  of  the  foregoing,  Part 
71  of  the  Federal  Aviation  Regulations 
is  amended  effective  0901  G.m.t.  Febru- 
ary 24.  1977.  as  hereinafter  set  forth. 

In  71.181  (41  PR  513),  the  Ho»oluIu. 
Hawaii  (Wheeler  AFB),  transition  area 
is  amended  as  follows: 

Honolulu,  HxwAn 

wreelebAfb  • 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  2  miles  each 
side  of  the  Honolulu  VORTAC  358°  radial 
extending  from  the  arc  of  a  3-mlle  radius 
circle  centered  on  Wheeler  AFB  (latitude 
ai"'29'00"  N.  longitude  168*02'30"  W)  to  the 
INT  of  the  Honolulu,  Hawaii.  VORTAC  358' 
and  the  Koko  Head.  HawaU.  VORTAC  298* 
radlals,  and  that  airspace  extending  upward 
from  700  feet  above  the  surface  within  2 
miles  northwest  of  and  parallel  to  the  center- 
line  of  Runway  06  (0«8*38'40"  true  bearing) 
beginning  at  the  3-mUe  radius  arc  and  ex- 
tending northeast  to  intercept  an  arc  of  a 
6-mUe  radius  circle  centered  on  Wheeler  AFB 
(latitude  21°29'00"  N.  longitude  168°02'30" 
W)  thence  clockwise  along  the  6-mlle  arc  to 
the  Koko  Head.  HawaU,  VORTAC  305*  radial? 
thence  northwest  along  the  Koko  Head.  Ha- 
waU. VORTAC  306*  radial  to  the  arc  of  the 
3-mlle  radius  circle. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1968  (40  UJ3.C.  lS48(a)):  Sec.  6(c),  Depart- 


[  Docket  No.  16416;  Amdt.  No.  1066] 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

Recent  Changes  and  Additions 

This  amendment  to  Part  97  of  the  Fed- 
eral Aviation  Regulations  incorporates 
by  reference  therein  changes  and  addi- 
tions to  the  Standard  Instrument  Ap- 
proach Procedures  (SIAPs)  that  were 
recently  adopted  by  the  Administrator 
to  promote  safety  at  the  airports  con- 
cerned. 

The  complete  SIAPs  for  the  changes 
and  additions  covered  by  this  amend- 
ment are  described  in  FAA  Forms  8260-3, 
8260-4,  or  8260-5  and  made  a  part  of 
the  public  rule  making  dockets  of  the 
FAA  in  accordance  with  the  procedures 
set  forth  in  Amendment  No.  97-696  (35 
FR5609). 

SIAPs  are  available  for  examination 
at  the  Rules  Docket  and  at  the  National 
Flight  Data  Center,  Federal  Aviation 
Administration.  800  Independence  Ave- 
nue, SW.,  Wasliington,  D.C.  20591.  Copies 
of  SIAPs  adopted  In  a  particular  region 
are  also  available  for  examination  at  the 
headquarters  of  that  region.  Individual 
copies  of  SIAPs  may  be  purchased  from 
the  FAA  Public  Information  Center, 
AIS-230,  800  Indepefldence  Avenue,  SW.. 
Washington.  D.C.  20591  or  from  the  ap- 
plicable FAA  regional  oCBce  in  accord- 
ance with  the  fee  schedule  prescribed  in 
49  CFR  7.85.  This  fee  is  payable  in  ad- 
vance and  may  be  paid  by  check,  draft, 
or  postal  money  order  payable  to  the 
Treasurer  of  the  United  States.  A  weekly 
transmittal  of  all  SIAP  changes  and 
additions  may  be  obtained  by  subscrip- 
tion at  an  annual  rate  of  $150.00  per 
annum  from  the  Superintendent  of  Doc- 
lunents,  U.S.  Government  Printing  Of- 
fice. Washington.  D.C.  20402.  Additional 
copies  mailed  to  the  same  address  may 
be  ordered  for  $30.00  each. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  amendment, 
I  find  that  further  notice  and  public 
procedure  hereon  is  impracticable  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days. 

In  consideration  of  the  foregoing,  Part 
97  of  the  Federal  Aviation  Regulations  is 
amended  as  follows,  effective  on  the 
dates  specified : 

1.  Section  97.23  is  amended  by  origi- 
nating, amending  or  canceling  the  fol- 
lowing VOR-VOR  DME  SIAPs.  effective 
March  3. 1977. 

Robblnsvllle.     NJ  —  Trenton  -  BobblnavlUe 
Arpt..  VOR  Bwy  28.  Amdt.  6. 

•  •  •  effective  February  24.  1977. 
Mt.  sterling.  KY — Mt.  Sterling-Montgomery 

County.  VOR  Rwy  7,  Original. 
Mt.  Sterling.  KY — Mt.  Sterling-Montgomery 

County,  VOR/DME  Rwy  7.  Amdt.  1. 


L*mbcrtviUe.  MI — Wagon  Wheel  Arpt..  VOR- 

A.  Amdt.  4. 
Bozeman,    MT — Oallatin    Field.    VOR/DME 

Rwy  12,  Original. 

•  *  *  effective  December  30. 1976. 

Oalesburg.   IL — Oalesburg   Mvmidpal   Arpt.. 

VOR  Rwy  20,  Amdt.  8. 
Wichita,    KS— Beech    Factory,    VORTAC-B. 

Amdt.  7. 

2.  Section  97.25  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing SDF-LOC-LDA  SIAPs.  effective 
February  24,  1977. 

erand    JuncUon.    CO— Walker    Field.    LOO 
Rwy  11.  Amdt.  1.  canceUed. 


\ 


3.  Section  97.27  is  amended  by  orig- 
inating, amending,  or  canceling  tbe  fol- 
lowing NDB/ADP  SIAPs,  effective  Feb 
ruary  24,  1977. 

Grand    Junction,    CO— Walker    Field.    ND: 

Rwy  11.  Amdt.  16. 
Bozeman.  MT— Oallatin  Field.  NDB  Bwy  12. 

Amdt.  2. 
Forsyth.    MT— TlUltt    Arpt..    NDB    Rwy    38. 

Amdt.  1. 

*  •  *  effective  January  27.  1977. 

Walnut  Ridge.  AR— Walnut  Ridge  Regional. 
NDB  Rwy  17.  Original. 

4.  Section  97.29  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing ILS  SIAPs.  effective  Febntary  24. 
1977. 

Orand  Junction.  CO— Walker  Field.  ILS  Rwy 

11.  Amdt.  8. 
Bozeman,  MT — Oallatin  Field.  lUB  Bwy  la. 

Amdt.  3. 

5.  Section  97.31  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing RADAR  SIAPs,  effective  February 
24  1977. 

Pago  Pago.  TutuUa  Is..  American  Samoa — 
Pago  Pago  International.  RADAR- 1. 
Original. 

(Secs^  307.  313.  flOl.  1110.  Federal  Aviation 
Act  of  1958;  49  U.S.C.  1438.  1364.  1421.  1510. 
and  sec.  6(c)  Department  of  Transportation 
Act.  49  U.S.C.  1656(C) .) 

Issued  in  Washington.  D.C.  on  Jan- 
uary 7.  1977. 

Note. — Incorporation  by  reference  provi- 
sions in^  a  97  10  and  97.20  (35  FR  6610)  im- 
proved by  the  Director  of  the  Federal  Reg- 
ister on  May  12.  1969. 

Jaues  M.  Vnrss, 
Chief,  Aircraft  Programs  Division. 

(PR  Doc.77-1235  Piled  1-14-77:8:45  am] 

Title  12 — Banks  and  Banking 

CHAPTER  II— FEDERAL  RESERVE 
.SYSTEM 

SUBCHAPTER    A— BOARD   Of    GOVERNORS   OF 
THE  FEDERAL  RESEfWE  SYSTEM 

[  Docket  No.  R-0075 1 

PART  206— SECURITIES  OF  STATE  MEM- 
BER BANKS  FORMS  FOR  FINANCIAL 
STATEMEffTS 

Form  F-9,  A.  B,  C,  D,  and  E 

Pursuant  to  its  authority  imder  sec- 
tion 12(1)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  781(1) ) ,  the  Board  has 
amended  Form  F-9  (12  CFR  206.71). 
which  provides  the  forms  of  financial 
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statements  that  State  member  banks 
whose  securities  are  registered  under  sec- 
tl(Hi  12  of  that  Act  (12  U.S.C.  781  (g)1  are 
required  to  file  with  the  Board  under 
sections  12,  13,  and  14  of  that  Act.  The 
amendments  to  Form  F-9  conform  the 
forms  of  such  financial  statements  to 
the  floancial  reports  that  all  State  mem- 
ber banks  are  required  to  publish  and 
file  with  the  System,  pursuant  to  section 

B.  16  of  the  Federal  Reserve  Act  (12 
U.S.C.  324) .  Earlier  this  year,  the  Board, 
the  Comptroller  of  the  Currency,  and 
the  Federal  Deposit  Insurance  Corpora- 
tion jointly  revised  the  supervisory  re- 
porting requirements  for  all  federally- 
insured  banks. 

In  that  the  aipendment  of  Form  F-9 
relieves  the  61  St^te  member  banks  regis- 
tered imder  section  12  of  the  Act  of  the 
burden  of  preparing  financial  statements 
for  the  Board  under  varying  formats  and 
instructions;  In  that  the  recent  amend- 
ments to  the  financial  statement  formats 
were  adopted  after  notice  and  receipt  of 
public  comment  (see  40  FR  46399 
(1975) ) ;  and  in  that  these  amendments 
to  Form  F-9  represent  merely  a  change 
bi  form  and  not  a  substantive  change, 
notice  and  public  procedure  in  the  adop- 
tioa  of  these  amendments  to  Form  F-9 
was  unnecessary. 

The  text  of  the  amendment  of  Form 
F-9  which  supersedes  exisUng  Form  F-9 
reads  as  follows: 

§  206.71      Forms  for  financial  statements 
(Forms  F-9,  A,  B,  C,  D,  and  E). 

boaxo  of  oovebnors  or  the  federal 
Reserve  System 

•OSK  r-s :  riNANCZAi.  statements 

[Revised  November  16,  1976) 

A.  Balance  Sheet  (Form  F-9A) 

B.  Statement  of  Income  {Form  F-9B) 

C.  Statement  o/  Changes  in  Capital  Accounts 

{FormF-9C) 

D.  Schedules  {Form  F-9D) 

S.  Statement  of  Changes  in  Financial 
Position  {Form  FSE) 

Oenzral  Instructions 

1.  Preparation  of  forms.  The  forms  lor  fl- 
nannkU  statements  are  not  to  be  lued  as 
blank  forms  to  be  filled  In  but  only  as  guides 
In  the  preparation  of  financial  statements. 
The  requirements  with  respect  to  the  filing 
of  balance  sheets  and  statements  of  Income 
are  contained  in  the  Instructions  as  to  cer- 
tain other  forms  required  by  this  Part.  Par- 
ticular attention  should  be  given  to  the  gen- 
eral requirements  as  to  financlaJ  statements 
m  I  206.7  of  this  Part.  Including  paragraphs 
(e),  (f),  and  (g)  thereof,  which  prescribe 
when  statements  of  changes  In  capital'  ac- 
counts and  schedules  will  be  filed.  Although 
lnappllca}}le  items  specified  In  the  forms  for 
financial  statements  should  be  omitted,  the 
detailed  Instructions  that  relate  to  applicable 
itenu  Shall  be  followed.     " 

2.  Accrual  accounting.  Financial  state- 
ments shall  generally  be  prepared  on  the 
basis  of  accrual  accounting  whereby  all  rev- 
enues and  all  expenses  shall  be  recognized 
during  the  period  earned  or  incurred  regard- 
leas  of  the  time  received  or  paid,  with  certain 
exceptions:  (a)  where  the  results  would  be 
only  Inslgnlflcantly  different  on  a  cash  basis, 
or  (b)  where  accrual  Is  not  feasible.  State- 
bmMb  with  respect  to  the  first  fiscal  year  that 
a  bank  reporta  on  the  accrual  basis  shall  in- 
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dlcate  clearly,  by  footnote  or  otherwise,  the 
beglnnlng-of-year  adjustments  that  were 
necessary  and  their  effect  oq  prior  financial 
statements  filed  under  this  Part. 

A.  BAI.ANCE  Sheet 

ASSETS 

1.  Cash  and  due  from  hanks 

2.  Investment  securities: 

(a)  U.S.  Treasury  securities 

(b)  Obligations    of    other    U.S. 
i  Oovemmen't  agencies  and 

corporations    

(c)  Obligations  of  States  and  po- 

litical subdivisions.. 

(d)  Other  securities 

3.  Trading  accoi^t  securities 

4.  Federal  funds  sold  and  securities 

purchased  \inder  agreement   to 

resell  

6.  Loans 

Less:  reserve  for  possible  loan 
losses  

Iioans,  net 

6.  Direct  lease  financing 

7. -BanlE  premise  and  equipment 

8.  Real  estate  owned  other  than  bank 

premises 

9.  Investment  In  unconsolidated  sub- 

sidiaries   and    associated    com- 
panies   , 

10.  Customers' acceptance  IlabUlty 

11.  Other  assets 

12.  Total   assets 

UABXtXrlES   AND   CAPnAL 

13.  Deposits: 

(a)  Demand    deposits    In    do- 

mestic otHcee 

(b)  Savings  deposits  in  domestic 

offices 

(c)  Time   deposits   in  domestic 

offices 

(d)  Deposits  In  foreign  offices 

14.  Federal  funds  purchased  and  se- 

curities sold   under  agreements 
to  repurchase 

15.  Other      IlabUltles     tor     borrowed 

money 

16.  Bank's  acceptahce  outstanding 

17.  Mortgage  Indebtedness 

18.  Other  liabilities 

19.  Total    liabilities    (excluding    sub- 

ordinated    notes     and     deben- 
tures)    

.30.  Subordinated    notes    and    deben- 
tures   i J 

ai.   Equity  capital.'       ( 
<a)  Capital  Btocli\ 

Common  stock 

Preferred  stock 

(h)   Surplus 

<c)  Undivided  profits 

(d)  Reserve    for    contingencies 
and  other  capital  reserves. 

22.  Total  equity  capital 

23.  Total  liabilities  and  equity  capi- 

tal (Items  19.  20  and  22) 

Assets 

1.  Cash  and  due  from  banks,  (a)  State  the 
total  of  (1)  currency  and  coin  (A)  owned 
and  held  in  the  bank's  vaults  and  (B)  In 
transit  to  or  from  a  Federal  Reserve  Bank: 
(2)  the  bank's  total  reserve  balance  with  the 
Federal  Reserve  Bank  as  shown  by  the  bank's 
books;  (3)  demand  and  time  balances  with 
other  banks;  and  (4)  cash  Items  In  process  of 
collection. 

(b)  Reciprocal  demand  balances  with  banks 
in  the  United  States,  except  those  of  private 
banks  and  American  branches  of  foreign 
banks,  shall  be  reported  net. 
^  (c)  Do  not  Include  unavailable  balances 
with  closed  or  liquidating  banks.  Such  bal- 
ances should  be  reported  In  "other  assets", 
(d)  Cash  Items  In  process  of  collection  In- 
clude:   (1)    checks  In  process  of  collection 


drawn  on  another  bank,  private  bank,  or  any 
other  banking  Institution  that  are  payable 
Immediately  upon  presentation  (Including 
checks  with  a  Federal  Reserve  Bank  In  proc- 
ess of  collection  and  checks  on  hand  that  wlU 
be  presented  for  payment  or  forwarded  for 
collection  on  the  following  business  day); 
(2)  Government  checks  and  warrants  drawn 
on  the  Treasurer  of  the  United  States  that 
are  In  process  of  collection;  and  (3)  such 
Other  Items  In  process  of  collection.  Including 
redeemed  United  States  savings  bonds,  pay- 
able Immediately  upon  presentation  In  the 
United 'States,  as  are  customarily  cleared  or 
collected  by  banks  as  cash  Items. 

(e)  Checks  drawn  on  a  bank  other  than  the 
reporting  bank  that  have  been  deposited  In 
the  reporting  bank  (or  offices  or  branches  of 
such  bank)  and  have  been  forwarded  for  col- 
lection to  other  offices  or  branches  of  the 
reporting  bank  are  cash  Items  In  the  process 
of  collection. 

(f)  Do  not  Include  commodity  or  blU-of- 
ladlng  drafts  payable  upon  arrival  of  goods 
against  which  drawn,  whether  or  not  deposit 
credit  therefor  has  been  given  to  a  customer. 
If  deposit  credlu  has  been  given,  such  drtifts 
should  be  reported  as  "loans";  but  If  the 
drafts  vrere  received  by  the  reporting  bank  on 
a  collection  basis  they  should  not  be  Included 
In  the  reporting  bank's  statement  until  such 
time  as  the  fluids  have  been  actually  col- 
lected. 

(g)  Unposted  debits  should  preferably  be 
deducted  from  the  appropriate  deposit  lia- 
bility caption.  If  suelT' Items  are  Included 
hereunder,  the  amount  shaU  be  stated  paren- 
thetically. 

2.  Investment  securities,  (a)  State  sepa- 
rately book  value  of  (1)  UA  Treasury  secu- 
rities; (2)  ObUgatlons  of  other  VB.  Oovem- 
ment  agencies  and  corporations;  (3)  Obliga- 
tions of  States  and  political  subdivisions;  and 
(4)  Other  securities  owned  by  the  bank;  In- 
clude securities  pledged,  loaned  or  sold  imder 

'repurchase  agreements  and  similar  arrange- 
ments. 

(b)  The  aggregate  amount  on  the  basis  of 
fair  market  value  at  the  balance  sheet  date 
shall  be  shown  either  parenthetically  on  the 
balance  sheet  or  by  a  reference  note  for  each 
category  of  Investment  securities  reported 
under  caption  2  of  each  balance  sheet  re- 
quired to  be  filed. 

(c)  Book  value  with  respect  to  Investment 
quality  secvirltles  reported  In  paragraph  (a) 
BhaU  be  cost  adjusted  for  amortization  of 
premliun  and  for  accretion  of  discount.  There 
shaU  be  set  forth  In  a  note  to  financial 
statements  (1)  the  basis  of  accounting  for 
book  value,  and  (2)  If  bond  discount  amounts 
to  5  per  cent  or  more  of  (interest  and  divi- 
dends on  Investments,  the  total  of  accretion 
Income  and  deferred  Income  taxes  applied 
thereto. 

(d)  Include  In  category  (3)  of  paragraph 
(a)  obligations.  Including  wiurants  and  tax 
anticipation  notes,  of  the  States  of  the  United 
States  and  their  political  subdivisions,  agen- 
cies, and  instrumentalities;  also  obligations 
of  territorial  and  insular  possessions  of  the 
United  States.  Do  not  include  obligations  of 
foreign  states. 

(e)  Do  not  include  borrowed  securities  or 
securities  purchased  under  resale  agreements 
or  similar  arrangements. 

3.  Trading  account  securities.  State  the 
aggregate  value  at  the  balance  sheet  date,  of 
securities  of  all  t3rpes  carried  by  the  bank  In 
a  dealer  trading  account  (or  accounts)  that 
are  held  principally  for  resale  to  customers. 
Indicate  parenthetically,  or  otherwise  In  a 
note  to  financial  statements,  whether  the 
Inventory  is  valued  at  (1)  cost,  (2)  lower 
of  cost  or  market,  or  (3)  market.  If  cost 
basis  of  valuation  is  used,  furnish  aggregate 
market  value  of  the  trading  account  InTn- 
tory  at  the  cturent  fiscal  year  balance  sheet 
date. 
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4.  Federal  funds  sold  and  securities  pur- 
chased under  agreements  to  reaeU.  (»)  State 
the  aggregate  value  of  Vedenl  funds  sold  and 
securities  purchased  under  rente  aereemant 
or  similar  arrangements.  AU  securltifls  pur- 
chased under  transactions  of  this  ^p»  should 
IM  Included  regardless  erf  (1)  whether  they 
are  called  simultaneous  purchases  and  sales, 
buy-backa,  turnarounds,  overnight  transac- 
tions, delayed  deliveries,  etc.,  and  (2)  whether 
the  transactions  are  with  the  same  or  dlffer- 
Mit  Institutions  if  the  piupose  of  the  trans- 
actions is  to  reseU  Identical  or  similar  securi- 
ties. 

(b)  Federal  funds  sold  and  purchases  of 
securities  under  resale  agreements  should  be 
reported  gross  and  not  netted  against  pur- 
chases of  Federal  funds  and  sales  of  securi- 
ties under  repiu-chased  agreements. 

5.  Loans,  (a)  (1)  State  the  aggregate  gross 
value  of  all  other  loans  Including  (a)  ac- 
ceptances of  other  banks  and  conunwdal 
paper  purchased  In  the  ojjen  market;  (b)  ac- 
ceptances exQputed  by  or  for  the  account  of 
the  reporting  bank  and  subsequently  ac- 
quired by  It  through  purchase  or  dlscoimt; 
(c)  customers'  IlabUlty  to  the  reporting  bank 
on  drafts  paid  iinder  letters  of  credit  for 
which  the  bank  has  not  been  reimbursed; 
and  (d)  "cotton  overdrafts"  or  "advances." 
and  commodity  or  blll-of -lading  drafts  pay- 
able upon  arrival  of  goods  against  which 
drawn,  for  which  the  reporting  bcuik  has 
given  deposit  credit  to  customers. 

(2)  Include  (a)  paper  rediscounted  with 
the  Federal  Reserve  or  other  banks:  and  (b) 
paper  pledged  as  collateral  to  secure  bUls 
payable,  as  iliarglnal  collateral  to  secure  bills 
rediscounted,  or  for  any  other  purpose. 

(3)  Do  not  Include  contracts  of  sale  or 
other  loans  Indirectly  repre»ntlng  bank 
premises  or  other  real  estate;  these  should 
be  Included  In  "bank  premises"  or  "other  real 
estate." 

(4)  Do  not  deduct  bona  fide  deposits  ac- 
cumulated by  borrowers  for  the  payment  erf 
loans  If  such  depos'ts  do  not  Immediately  re- 
duce the  unpaid  balance  of  the  loan. 

(5)  Deduct  unearned  Income  on  loans, 
(b)  Less:  Reserve  for  Possible  Loan  Losses. 

State  the  balance  of  the  loan  loss  allowance 
account  at  the  end  of  the  fiscal  year.  Include 
In  this  allowance  only  the  valuation  portion 
that  has  been  established  through  charges 
against  Income. 

Note. — For  banks  on  reserve  method  of  ac- 
counting for  loan  losses,  the  single  value  re- 
serve account  representing  the  amount  cal- 
culated pursuant  to  IRS  regulations  wlU  l>e 
reclassified  Into  three  existing  components: 
(1)  valuation  portion;  (2)  contingency  por- 
tion; and  (3)  deferred  tax  portion. 

Valuation  portion.  If  prior  to  January  1. 
1969,  a  bank  did  not  distinguish  the  different 
parts  of  tho  reserve  for  loan  losses,  the  total 
balance  In  the  reserve  for  loan  losses  at  Jan- 
uary 1,  1969,  Is  considered  to  have  been  en- 
tirely a  valuation  reserve.  Such  balance  Is 
increased  by  the  amount  of  provision  for 
loan  losses  charged  to  Income  In  each  pe- 
riod since  December  31, 1968,  and  the  amount 
of  the  loan  recoveries  In  each  pjeriod  since 
December  31,  1968,  and  reduced  by  the  loan 
losses  charged  to  reserve  for  loan  losses  In 
each  period  since  December  31,  1968.  "Hie  re- 
sulting balance  Is  the  valuatlcm  portion  of 
the  reserve  which  Is  required  to  be  deducted 
from  total  loans  In  the  Eleport  of  Condition. 
Only  the  valuation  portion  of  the  reserve  for 
loan  losses  is  available  for  absorbing  loan 
losses. 

Contingency  portion.  The  cumulatlv* 
amount  eqiilvalent  to  the  dUfereBce  between 
transfers  to  the  bad  debt  reserve  calculated 
pursuant  to  IRS  regulatloos,  and  tlM  ptawi- 
slons  for  loan  losses  charged  agalxia*  Incoma 
In  eadi  report  period  since  Deoember  St.  IMS. 
Such  amoant,  net  of  applicable  Inooma  tax 


reduction  benefit,  should  be  Induded  In  the 
"undivided  profits"  aocovint. 

Deferr^  tax  portion.  The  amount  of  d»- 
ferred  tax  related  to  the  oontlngeney  por^ 
tion  described  above  constitutes  tha  d»- 
f  erred  income  tax  portion  and  shouMl  be  re- 
ported in  "Other  l^lUtles." 

Note. — In  the  nfc^clrcumstances  where 
the  cumulative  provSons  for  loan  losses 
charged  against  income  have  exceeded  cumu- 
lative transfers  to  the  bad  debt  reserve  ac- 
count calculated  pursuant  to  IRS  regiilatlons 
In  the  period  since  December  31,  1968.  th* 
entire  balance  of  the  reser^fe  for  loan  losses 
is  considered  a  valuation  reserve. 

6.  Direct  lease  flnoTicing.  Report  all  lease 
financing  transacted  pursuant  to  applicable 
state  statutes  authorizing  direct  lease  financ- 
ing by  banks.  Amounts  to  be  rep<Mted  in  this 
Item  for  all  such  leases,  regardless  of  form, 
are  to  be  based  on  a  "financing  method"  of 
accounting. 

7.  Bonk  premises  and  equipment,  (a)  State 
the  aggregate  cost  of  (1)  bank  premises 
owned,  (2)  leasehold  Improvements,  and  (3) 
equipment  less  any  accumulated  deprecia- 
tion or  amortization  w-lth  respect  to  such  as- 

(b)  All  fixed  assets  acquired  subsequent  to 
December  31,  1959,  shall  be  stated  at  cost  less 
accumulated  depreciation  m:  amortisation. 

(c)  All  fixed  assets  acquired  prior  to  Janu- 
ary 1,  1960,  that  are  not  presently  accounted 
for  by  the  bank  on  the  basis  of  cost  less  ac- 
cumulated depreciation  or  amortlzatlc».  may 
be  stated  at  book  value.  Any  such  assets  that 
are  still  In  use  and  would  not  have  been  fully 
depreciated  on  an  acceptable  method  of  ac- 
counting for  depreciation  If  the  bank  had  re- 
corded depreciation  on  such  basis  shall  be  de- 
scribed briefly  In  a  footnote,  together  with  an 
explanation  of  the  accounting  that  was  used 
with  respect  to  such  assets. 

(d)  The  term  "leasehold  Improvements" 
comprehends  two  types  of  situations:  (1) 
where  the  bank  erects  a  building  on  leased 
property-,  and  (2)  where  a  bank  occupies 
leased  quarters  or  usee  leased  parking  lots 
and  appropriately  capitalizes  disbursements 
for  vaults,  fixed  machinery  and  equipment 
directly  related  to  such  leased  quarters,  or 
resurfacing  or  other  improvements  directly 
related  to  such  parking  lots  that  will  become 
an  Integral  part  of  the  property  and  will  re- 
vert to  the  lessor  on  explraticm  of  the  lease. 

(e)  Bank  premises  Includes  valuta,  fixed 
machinery  and  equipment,  parking  lots 
owned  adjoining  or  not  adjoining  the  bank 
premises  that  are  used  by  customers  or  em- 
ployees, and  potential  building  sites. 

(f )  Equipment  Includes  aU  movable  furni- 
ture and  fixtures  of  the  bank. 

8.  Real  estate  owned  other  than  bank 
premises,  (a)  State  the  aggregate  cost  of  aU 
real  estate  owned  by  the  bank  that  Is  not  a 
part  of  bank  premises. 

(b)  With  respect  to  real  estate  acquired 
through  default  of  a  loan,  aggregate  cost 
shall  include  the  unpaid  balance  on  the  de- 
faulted loan  pliis  the  bank's  out-of-pocket 
costs  in  acquiring  clear  title  to  the  property. 
Any  adjustments  from  aggregate  cost  shall 
be  explained  In  a  footnote. 

( c )  The  aggregate  market  value  of  all  real 
estate  owned  by  the  bank  that  is  not  a  part  of 
bank  preeoises  shall  be  set  forth  In  a  foot^ 
note,  together  vrtth  an  explanation  of  the 
method  of  detemuning  such  market  value. 

9.  Investments  in  unconsolidated  subsidi- 
aries  and  associated  companies.  State  the  ag- 
gregate Investment,  Including  advances.  In 
imcoDsolldated  subsidiaries  and  associated 
companies  (i.e.,  those  companies  where  the 
bank  directly  or  indirectly  owns  20  to  50  pet 
cent  of  common  stock) . 

10.  Customers'  acceptance  liabilitfi.  (a) 
State  the  UabUlty  to  the  reporting  bank  of 
Iti  customers  on  drafts  and  bills  at  exdMOiee 
that  have  been  accepted  by  the  reporting 


bank  or  by  other  banks  for  Its  account  and 
that  are  outstanding — Chat  la.  not  held  by 
the  bank,  on  the  reporting  date.  (If  beld  by 
the  reporting  bank,  they  sbould  be  reported 
as  "loans".) 

(b)  In  case  a  customer  anticipates  hlajla- 
blllty  to  the  bank  on  outstanding  accept- 
ances by  paying  the  bank  either  the  full 
amount  of  his  liability  or  any  part  thereof 
in  advance  of  the  actual  maturity  of  the  ac- 
ceptance, the  bank  should  decrease  the 
amount  of  the  customer's  IlabUlty  on  out- 
standing acceptances.  If  such  funds  are  not 
received  for  Immediate  application  to  the 
reduction  of  the  Indebtedness  to  the  bank  or 
the  receipt  thereof  does  not  immediately  re- 
duce or  extinguish  the  Indebtedness,  then 
such  funds  held  to  meet  acceptances  must 
be  reported  In  "demand  deposits". 

(c)  Do  not  lnclude>  custonm-'s  UabUity  on 
unused  commercial  and  travelers'  letters  of 
credit  Issued  under  guaranty  or  against  the 
deposit  of  security — that  Is,  not  issued  for 
money  or  Its  equivalent. 

11.  Other  assets.  State  separately.  If  mate- 
rial, (1)  Income  earned  but  not  collected: 
(2)  prepaid  expenses;  and  C3)  any  other  asset 
not  Included  In  the  preceding  Items,    r 

12.  Total  assets.  State  the  sum  of  all  asset 
Items. 

LiABn.rn£s  and  Capitai. 

13.  Deposits,  (a)  State  separately  (1)  de- 
mand deposits  in  domestic  offices  of  the 
ban'-.,  (2)  savings  deposits  In  domestic  offices 
of  the  bank,  (3)  time  deposits  In  domestic 
offices  of  the  bank,  and  (4)  deposits  In  for- 
eign offices.  State  in  a  note  to  financial  state- 
ments the  aggregate  amount  of  time  certifi- 
cates of  deposits  of  $100,000  or  more.  Related 
unposted  debits.  If  any,  should  preferably  be 
deducted  from  domestic  deposits. 

<b)  The  domestic  deposit  liability  cate- 
gories shall  be  segregated  In  accordance  with 
the  Rules  and  Regulations  of  the  Federal 
Deposit  Insurance  Corporation,  Part  327.2 — 
Classification  of  Deposits. 

(c)  The  term  "unposted  debit"  means  a 
cash  item  in  the  bank's  possession  drawn  on 
itself  that  has  been  paid  or  credited  and  Is 
chargeable  against,  but  has  not  been  charged 
against,  deposit  liabilities  at  the  close  of  the 
reporting  period.  This  term  does  not  include 
Items  that  have  been  reflected  In  deposit  ac- 
counts on  the  general  ledger,  although  they 
have  not  been  debited  to  Individual  deposit 
accounts. 

(d)  Reciprocal  demand  deposit  balances 
with  banks  In  the  United  States,  except  those 
of  private  banks  and  Amerlcaji  branches,  of 
foreign  banks,  shall  be  reported  net. 

(e)  Include  outstandlngjlrafta  (Including 
advices  or  authorization?  to  charge  the 
bank's  balance  in  another  bank)  drawn  in 
the  "regular  course  of  business  by  the  report- 
ing bank  on  other  banks  pursuant  to  cus- 
tomer order. 

(f )  Do  not  Include  trust  funds  held  In  the 
bank's  own  trust  department  that  the  bank 
keeps  segregated  and  apart  from  Its  general 
assets  and  does  not  use  In  the  conduct  of  its 
business. 

14.  Federal  funds  pwchxised  and  securities 
sold  under'  agreements  to  repurchase,  (a) 
State  the  aggregate  value  of  Federal  funds 
purchased  and  securities  sold  under  repur- 
chase or  similar  arrangemen'us.  All  securities 
sold  under  transactions  of  this  type  should 
be  Included  regardless  of  (1)  whether  they 
are  called  simultaneous  purchases  and  sales, 
buy-backs,  turnarounds,  overnight  transac- 
tions, delayed  deliveries,  etc.,  and  (2) 
whether  the  transactions  are  with  the  same 
or  different  institutions  If  the  purpose  of  the 
transactions  Is  to  repurchase  Identical  or 
similar  securities. 

(b)  Federal  funds  purchased  and  sale  of 
securltlea  under  repurchase  agreementa 
should   be   reported   gross   and  not  netted 
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ftgalnst  sales  of  Federal  funds  aiid  purchases 
of  securities  under  resale  agreements. 

16.  Other  Uabilitiea  for  borrowed  money. 
'  State  the  aggregate  amount  borrowed  by  the 
■  reporting  bank  on  Its  own  promissory  notes, 
on  notes  and  bills  rediscounted  (including 
commodity  drafts  rediscounted),  or  on  any 
other  instruments  given  for  the  purpose  of 
borrowing  money. 

16.  Bank's  acceptances  outstanding,  (a) 
State  the  aggregate  of  unmatured  drafts  and 
bills  of  exchange  accepted  by  the  reporting 
bank,  or  by  some  other  bank  as  agent  for 
the  reporting  bank  (other  than  those  re- 
ported In  "demand  deposits"),  less  the 
amount  of  such  acceptances  acquired  bythe 
reporting  bank  through  discount  or  pur- 
chase and  held  on  the  reporting  date. 

(b)  Include  bills  of  exchange  accepted  by 
the  TtpoTtin^  bank  that  were  drawn  by  banks 
or  bankers  In  foreign  countries,  or  In 
dependencies  or  insular  possessions  of  the 
UnltAl  States,  for  the  purpose  of  creating 
■dollar  exchange  as  required  by  uaage  of  trade 
In  fbe  respective  countries,  dependencies,  or 
insular  possessions. 

17.  Mortgages  payable,  (aj  State  separately 
here,  or  In  a  note  referred  to  herein,  suc/i 
Information  as  will  Indicate  (1)  the  general 
character  of  the  debt  Including  the  rate  of 
interest:  (2)  the  date  of  maturity;  (3)  If  the 
payment  of  principal  or  Interest  Is  con- 
tingent, an  appropriate  indication  of  such 
contingency:  and  (4)  a  brief  indication  of 
priority. 

(b)  If  there  are  any  liens  on  bank  premises 
or  otlier  real  estate  owned  by  the  bank  or 
Its  consolidated  subsidiaries  which  have  not 
been  assumed  by  the  bank  or  Its  consolidated 
subsidiaries,  report  In  a  footnote  the  amount 
tbeteof  together  with  an  appropriate  ex- 
planation. 

18.  Other  liabilities.  State  separately.  If 
material,  (a)  accrued  payrolls;  (b)  accrued 
Income  tax  llabUity  (Federal,  State  and  local, 
and  foreign);  (c)  accrued  lnterest;~(d)  cash 
dlvUlends  declared  but  not  paid;  (e)  Income 
averted  but  not  earned;  (f)  aggregate 
amount  of  deferred  income  taxes;  (g)  state 
the  aggregate  amount  of  minority  stock- 
holders'  interests  In  capital  -Stock,  surplus, 
and  Tindivlded  profits  of  consolidated  subr 
sldiarles  (if  materUil,  minority  Interest  shall 
be  appropriately  segregated):  and  (h)  any 
other  UabUtty  not  Included  In  Items  13 
through  17. 

19.  Total  liabilities  {excluding  subordi- 
nated notes  and  debentures) .  State  the  sum 
of  Items  13  through  18. 

30.  Subordinated  notes  and  debentures. 
State  separately  here,  or  In  a  note  referred  to 
herein,  each  issue  or  type  of  obligation  and 
such  Information  as  will  indicate  (a)  the 
general  character  of  each  type  of  debt  In- 
cluding the  rate  of  interest;  (b)  the  date  of 
maturity  (or  dates  if  maturing  serially)  and 
call  provisions:  (c)  the  aggregate  amount  of 
maturities,  and  sinking  fund  requirements, 
each  year  for  the  5  years  following  the  date 
of  the  balance  sheet;  (d)  If  tbe  payment  of 
principal  or  interest  is  contingent,  an  appro- 
priate Indication  of  the  nature  of  the  con- 
tingency; (e)  a  brief  indication  of  priority; 
and  (f)  If  convertible,  the  basis. 

21.  Equity  capital,  (a)  Capital  stock.  State 
for  each  class  of  shares  the  title  of  Issue,  the 
nxunber  of  shares  authorized,  the  number  of 
shares  outstanding  and  the  capital  share  lia- 
bility thereof,  and.  if  convertible,  the  basis  of 
conversloi^  Show  also  the  dcdlar  amount,  tf 
any.  of  capital  shares  subscribed  but  unis- 
sued, and  of  subscriptions  receivable  thereon. 

(b)  Surplus.  State  the  net  amount  formal- 
ly transferred  to  the  surplus  account  on  or 
before  the  reporting  date. 

(c)  Undivided  profits.  State  the  amount  of 
i;ndlvlded  profits  shown  by  the  bank's  books. 

(d)  Reserve  for  contingencies  and  other 
capital  reserves.  .    ' 
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(1)  state  separately  each  such  reserve  and* 
its  purpose. 

(2)  These  reserves  constitute  amounts  set 
aside  for  possible  decrease  In  the  book  value 
of  assets,  or  for  other  unforeseen  <»'  Indeter- 
minable liabilities  not  otherwise  reflected  on 
the  bank's  books  and  not  covered  by  Insur- 
ance. 

(3)  As  these  reserves  represent  a  segrega- 
tion of  undivided  profits,  do  not  Include  any 
element  of  known  losses,  or  losses  the  amount 
of  which  can  be  estimated  with  reasonable 
accuracy. 


(4)  Reserves  for  pc;  iblc  .•:e  ur  ty  lr>-?cs. 
contingency  portion  of  the  for;ner  lax-ba'=ed 
reserve  for  loan  losses  may  be  included  here- 
in at  the  option  of  tlie  bank,  and  other  con- 
tingency reserves  that  are  established  as  pre- 
cautionary measures  only  shall  be  included 
In  these  reserves,  as  they  represent  segrega- 
tions of  "undivided  profits". 

22.  TotaZ  equity  capital.  State  the  total  of 
Item  21. 

23.  rotaZ  liabilities  and  equity  capital. 
state  the  total  of  Items  19,  20  and  22. 


(b) 
(c) 


(e) 
(f) 
(R) 
(h) 
(i) 
(J) 


B.  Statement  of  income 
OpcratiiiR  inoomo:  j 

(a)   Interest  and  foes  on  loans ] 

Interest  on  balances  with  banks ._] --_I]-.I"1^' 

Income  on  Federal  funds  sold  and  securities  pureliasod  under  agreements  to  resell 

Interest  and  dividends  on  investments: 

(1)  U.S.  Treasury  securities 

12)  Obligations  of  other  U.S.  Government  agencies  and  corporations. _ 

(3)  Obligations  of  States  and  political  subdivisions 

(4)  Other  securities _ 

Income  from  direct  lease  financing '. '"' 

Income  from  fiduciary  activities = I.-.I... 

Service  charges  on  deposit  accounts "-._"._L 

Other  service  charges,  collection  and  exchange  charges,  commissions,  and  fees 

Other  operating  income 

Total  operating  income , 

2.  Operating  expenses: 

(a)  Salaries  and  employee  benefits : 

(b)  Interest  on  time  certificates  of  deposit  of  llOOjOOO  or  more 

(c)  Interest  on  deposits  in  foreign  offices - ._ 

id)  Interest  on  other  deposits . 

(e)  Expenses  of  Federal  funds  purchased  and  seciirities  sold  under  agreements  to  repurchase 

(f)  Interest  on  borrowed  money ., 

(g)  Interest  on  subordinated  notes  and  debentnrfs.:. 

(li)  Occupancy  expense  of  bank  premises,  net: 

Gross  occupancy  oipenso.- ._ _.  

Less:  Rental  Income 

(i)    Furniture  and  equipment  expense  (including  depreciation  of  $ ) 

■  (J)   Provision  for  loan  losses .._ : 

(k)  Other  operating  e-xpenses 

(1)    Operating  expenses 

3.  IiKome  before  income  taxes  and  securities  gains  (1oss4b) 

4.  Applicable  income  taxes 

a.  Income  before  securities  gains  (losses) ; 

0.  Net  security  gains  (losses),  less  related  tax  effect,  $ — ■ — . .  

7.  Net  income 

or 

7.  Income  before  extraordinary  items 

8.  Extraordinary  items,  less  related  tax  effect,  $ — 

9.  Netincome _ 

10.  Earnings  per  common  share:  ' 

Income  before  securities  gains  (losses) 

Net  income 


'  Per  share  amount  of  securities  gains  Oosse.sl  may  be 
■hare  amouDt  of  income  before  extraordinary  items  and 
aeparately. 


stated  separately.  If  extraordinsffy  items  are  reix)rteil  p'  r 
per  aliaro  amount  of  extraordinary  items  sliall  be  siand 


l.,OperotJn^  income.  State  separately: 

(a)  Interest  and  fees  on  loans. 

( 1 )  Include  Interest,  fees  and  other  dharges 
on  all  assets  that  are  reported  on  the  balance 
sheet  as  other  loans. 

(3)  Include  Interest  on  acceptances, 
commercial  paper  purchased  In  the  open 
market,  drafts  for  which  the  bank  has  given 
deposit  credit  to  customers,  etc.  Also  Include 
interest  on  loan  paper  th^t  has  been  redls- 
counted  with  Federal  Reserve  or  other  banks 
or  pledged  as  collateral  to  se<jpre  bills  pay- 
able or  for  any  other  purpose. 

(3)  Include  service  charges  and  other  fees 
on"  loans. 

(4)  Include  profits  (or  losses)  resulting 
from  the  sale  of  acceptances  and  commercial 
paper  at  discount  rates  other  than  those  at 
which  such  paper  was  purchased. 

(5)  Current  amortization  of  premiums  on 
mortgages  or  other  loans  shall  be  deducted 
from  Interest  on  loans  and  current  ac- 
cumulation of  discount  on  such  items  shall 
be  added  to  interest  on  loans. 

(b)  Interest  on  iMkmces  with  banks.  State 
the  amount  of  Interest  Income  received  or 
accrued  during  the  current  reporting  period 
on  balances  carried  with  domestic  and 
foreign  banks. 

(c)  Income  on  Federal  funds  sold  and 
securities  purchased  under  agreements  to  re- 
sell. Include  the  total  gross  revenue  from 
Federal  funds  sold  and  securities  purchased 
under  agreements  to  resell. 

(d)  Interest  and  dividends  on  investment 


V 
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( 1 )  state  separately  interest  and  dividends 
from  (A)  U.S.  Treasury  securities,  (B)  obli- 
gations and  other  U.S.  Government  agen- 
cies and  corporations,  (C)  obligations  of 
States  and  political  subdivisions,  and  (D) 
other  securities  owned  by  the  bank,  includ- 
ing securities  pledged,  loaned,  or  sold  under 
repurchase  agreements  and  similar  ai-range- 
ments. 

(2)  Include  accretion  of  discount  on  se- 
curities, deduct  amortization  of  premiums 
on  securities.  If  accretion  of  bond  discount 
amounts  to  5  per  cent  or  more  of  the  total 
of  interest  and  dividends  on  investments, 
state  In  a  note  to  financial  statements,  the 
amount  of  eiccretion  income  and  deferred  in- 
come taxes  applicable  thereto. 

(3)  When  securities  are  purchased,  any 
payment  for  accrued  interest  shall  not  be 

..rf  charged  to  expenses,  nor  when  collected  be 
credited  to  earnings.  Such  interest  shall  be 
charged  to  a  separate  account  that  will  be 
credlt<«d  upon  collection  of  the  next  interest 
payment.  The  balance  In  the  accoimt  shall 
be  shown  as  "Other  assets"  In  the  balance 
sheet. 

(e)  Income  frqm  direct  lease  financing.  In- 
clude net  Income  earned  from  the  leasing  of 
personal  property  acquired  for  that  purpose. 

(f)  Income  from  fldveiory  activities. 

(1)  Include  gross  Income  from  services 
performed  by  the  bank  tn  any  authorlBed 
fiduciary  capacity. 

(3)  This  Item  may  be  replied  on  th«  casta 
basis  In  those  Instances  where  the  presenta- 
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tion  of  the  Item  on  the  financial  statements 
would  not  be  materially  affected  thereby. 

(g)  Service  charges  on  deposit  oooounts. 
Include  amounts  charged  depositors  that  fall 
to  maintain  specified  minimum  deposit  bal- 
ances: charges  based  on  the  number  of 
checks  drawn  on  and  deposits  made  In  de- 
posit accounts;  charges  for  account  mainte- 
nance and  for  checks  drawn  on  "no  mini- 
mum balance"  deposit  accounts;  return 
check  charges:  etc. 

(h)  Other  service  charges,  coUt>ction  and 
exchange  charges,  commissions,  and  fees. 
State  the  aggregate  of  other  service  charges, 
collection  and  exchange  charges,  commls-' 
slons,  and  fees.  Exclude  charges  on  loans  and 
deposits  and  those  related  to  the  Trust  De- 
partment. Do  not  Include  reimbursements 
for  out-of-pocket  expenditures  made  by  the 
bank  for  the  account  of  ctistomers.  If  ex- 
pense accounts  were  charged  with  the 
amount  of  such  expenditures,  the  relmbtirse- 
ments  should  be  credited  to  the  same  ex- 
pense accounts. 

(1)  Other  operattn^r  tJicome. 

(1)  Include  all  operating  Income  not  re- 
ported in  Items '1(a)   through  (h). 

(2)  Include  (A)  net  trading  account  In- 
come consisting  of  profits  and  losses.  Inter- 
est, and  other  Income  and  expense  related  to 
securities  carried  In  a  dealer  trading  ac- 
count or  accounts  that  are  held  principally 
for  resale  to  customers,  but  exclude  salaries, 
commissions,  and,  other  Indirect  expenses: 
(B)  gross  rentals  from  "other  real  estate"  and 
safe  deposit  boxes;  (C)  net  Income  from 
unconsolidated  subsidiaries  and  associated 
companies;  sitch  net  Income  should  be  ao- 
counted  for  on  the  equity  method  of  ac- 
counting; and  (D)  all  other  rectirrlng  credits 
(such  as  miscellaneous  recoveries)  and  im- 
material nonrecurring  credit  Items. 

(3)  Do  not  Include  rentals  from  bank 
premises.  Such,  rental  Income  shall  be  re- 
ported in  the  Inset  to  Item  2(h) .  In  the  event 
there  is  a  net  occupancy  Income,  the  Income 
shall  be  sho^  In  parentheses  In  Item  3(h). 

(4)  Itemize  (A)  net  trading  account  In- 
come. (B)  equity  In  net  Income  of  uncon- 
solidated subsidiaries  and  associated  com- 
panies, and  (C)  sJI  other  amounts  that  rep- 
resent 25  per  cent  or  more  of  the  total  of  this 
sub-Item.  •  unless  "other  operating  Income" 
is  less  than  5  percent  of  "total  <^erating 
income." 

(J)   Total  operating  income.  State  the  sum 
of  Items  1(a)  through  (1). 
2.  Operating  expenses.  State  separately: 
(a)   Salaries,  and  employee  benefits. 
■    (I)     Include    compensation    for    personal 
services  of  all  officers  and  employees.  Includ- 
ing dining  room  and  cafeteria  employees  btit 
not  buUdlng  department  employees. 

(2)  Include  amounts  withheld  from  sala- 
ries for  Social  Security  taxes  and  contribu- 
tions to  the  bank's  pension  fund. 

(3)  Inciude  bonus  and  profit  sharing  paid 
directly  or  through  a  trustee. 

(4)  Do  not  include  compensation  of  officers 
and  employees  who  spent  the  major  portion 
of  their  working  time  on  bank  buUdlng  and 
related  functions.  Such  compensation  shall 
be  included  In  Item  3(h) . 

(5)  Do  not  Include  amounts  paid  to  1^^, 
management,  and  Investment  counsel  for 
professional  services  If  such  counsel  are  not 
salaried  officers  or  employees  of  the  b&r^ 
Such  amounts  shall  be  Included  In  Item 
2(h). 

(6)  Include  an  supplementary  benefits, 
other  than  direct  compensation  accrued  dur- 
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Ing  the  report  period  on  behalf  of  aU  officers 
and  employees  except  building  department 
personn^  (see  Item  3(h)). 

(7)  Include  the  bank's  own  contribution 
to  its  pension  fund;  unemployment  and 
Social  Security  taxes  for  the  bank's  own 
account:  life  Insurance  premiums  (net  of 
dividends  received)  and  hospitalization  In- 
surance payable  by  the  bank;  and  other 
employee  benefits. 

(8)  Do  not  Include  expenses  related  to 
testing,  training  or  education  of  officers  and 
employees:  the  cost  of  bank  newspapers 
and  magazines:  premiums  on  Insurance  pol- 
icies where  the  bank  Is  beneficiary,  and  ath- 
letic activities  where  the  principal  purpose  is 
for  publicity  or  public  relations  and  em- 
ployee benefits  are  only  incidental.  Such 
amounts  shall  be  included  In  Item  2(h). 

(b)  Interest  on  time  certificates  of  deposit 
of  f  100. 000  or  more.  Include  all  Interest  ex- 
pense on  such  time  certificates  of  deposits 
issued  by  domestic  offices. 

(c)  Interest  on  deposits  in  foreign  offices. 
Include  ail  Interest  expense  on  deposits  car- 
ried on  the  books  of  foreign  offices. 

(d)  Interest  on  other  deposits.  Include  In- 
terest on  all  other  deposits. 

■  (e)  Expense  of  Federal  funds  purchased 
and  securities  sold  under  agreements  to  re- 
purchase. Include  the  total  gross  expenses  of 
Federal  funds  purchased  and  securities  sold 
under  agreements  to  repurchase. 

(f)  Interest  on  other  borrowed  money. 
(1)  Include  all  Interest  and  discounts  on 

bills  payable,  rediscounts,  sales  of  participa- 
tion in  pools  of  loans,  borrowings  from  Fed- 
eral Reserve  Banks,  and  other  Instruments 
issued  for  the  purpose  of  borrowing  money 
other  than  Federal  ftmds  purchased  and  se- 
curities sold  under  agreements  to  repurchase. 

(g)  Interest  on  subordinated  notes  and 
debentures. 

(1)  Include  all  Interest  on  subordinated 
notes  and  debentures. 

(2)  Amortization  oX  premium  or  discount 
shall  be  deducted  from  or  Included  In  the 
amount  reported. 

(h)  Occupancy  expense- of  bank  premises, 
net. 

(1)  Include  in  "gross  occupancy  expense" 
inset  the  aggregate  amount  of  (A)  salaries, 
wages,  and  supplementary  compensation  of 
bank  personnel  who  devote  the  major  por- 
tion of  their  time  to  the  operation  of  bank 
premises  or  Its  consolidated  premises  subsid- 
iaries; (B)  depreciatlcMi  of  bank  premton 
and  amortization  of  leasehold  Improvements; 

•  (C)  rent  expense  of  bank  premises:  (D)  real 
estate  taxes;  (E)  interest  on  mortgages  on 
bank  premises  owned;  tuid  (F)  other  bank 
premises  operating  and  maintenance  ex- 
penses. 

(2)  Include  in  "rental  Income"  Inset  the 
aggregate  amount  of  rentals  .from  bank 
premises  leased  by  the  bank  or  its  consoli- 
dated premises  subsidiaries. 

(3)  Report  the  net  occupancy  expei^e  (or 
net  income)  of  bank  premises.  If  net  Income 
is  reported,  the  amount  shall  be  shown  In 
parenthesis. 

(i)   Furniture  and  equipment  expense. 

( 1 )  Include  normal  and  recurring  depreci- 
ation charges;  rental  costs  at  office  mi>fib1n<» 
and  tabulating  and  data  processing  eqtilp- 
ment,  and  ordinary  repairs  to  furniture  and 
office  machines.  Including  servicing  costs.  Tb* 
amotmt  applicable  to  depredation  obargea 
Shan  be  shown  In  parenthesis. 

(3)  Incltide  taxes  on  equipment. 

(J)   Provision  for  loan  losses. 
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Banks  shall  provide  an  amount  sufficient 
to  bring  ttie  balance  In  the  "Reserve  for  Pos- 
sible Loan  Losses"  account  to  an  adequate 
level  to  absorb  expected  loan  losses  based 
upon  management's  knowledge  and  evalua- 
tion of  the  bank's  ciurent  loan  portfolio. 

(k)   Other  operating  expenses. 

(1)  Include  all  operating  expenses  not  re- 
ported In  Items  2(a)  through  2(1). 

(2)  Include  advertising,   business  promo-     « 
tlon.  contributions,  cost  of  examinations  by 
supervisory  authorities,  deposit  Insurance  as- 
sessment, fees  paid  to  directors  and  members 

of  committees,  memberships,  net  cash  short- 
ages or  overages,  operating  expenses  (except 
salaries)  of  "Real  estate  owned  other  than 
bank  premises."  postage,  premium  on  fidelity 
Insurance,  publicity,  retainer  fees,  stationery 
and  office  supplies,  subscriptions,  taxes  not 
reijorted  against  other  items,  telegrams  and 
cables,  telephone,  temporary  agency  heln, 
travel,  unreimbursed  losses  on  counterfeits, 
forgeries,  payments  over  stops,  and  all  other 
recurring  expenses  and  Immaterial  nonrecur- 
ring charges. 

(3)  Deposit  Insurance  assessment  expense 
shall  be  reported  as  a  net  figure — that  is  all 
assessment  credits  during  the  period  shall  be 
applied  against  the  assessment  expense. 

(4)  Itemize  all  amounts,  that  represent 
25  percent  or  more  of  this  item. 

(1)  Total  operating  expenses.  State  the 
sum  of  Items  2(a)   through  2(1). 

3.  Income  before^income  taxes  and  security 
gains  (losses).  State  the  diflerence  of  Item 
1(])   minus  Item  2(1). 

4.  Applicable  income  taxes,  (a)  &tate  the 
aggregate  of  Federal.  State  and  local,  and 
foreign  taxes  applicable  to  the  amount  re- 
ported in  Item  (3). 

(b)  Do  not  Include  taxes  applicable  to  net 
security  gains  (losses)  and  extraordinary 
Items.  Such  taxes  (or  tax  credits)  shall  be 
reported  In  Items  6  and  8. 

5»  Income  before  securities  gains  (losses). 
State  the  difference  of  Item  3  minus  Item  4. 

6.  Net  security  gains  (losses) .  State  the  net 
result  of  security  gains  and  losses  realized. 
Related  income  taxes  (or  tax  credits)  shall  be 
shown  parenthetically. 

7.  Net  income.  State  the  sum  or  difference 
of  Items  6  and  6. 

Nor*. — If  extraordinary  items  are  reported 
(See  Item  8)  the  ci^tion  to  this  Item  shall 
read,   "Income  before  extraordinary  Item^." 

8.  Extraordinary  items.  State  the  material 
results  of  non-recurring  transactions  that 
have  occurred  during  the  current  reporting 
period.  Only  the  results  of  major  events  out- 
side oi  the  ordinary  operating  activity  of  the 
bank  are  to  be  reported  herein.  Such  events 
would  Include,  but  not  be  limited  to^  ma- 
terial gain  or  loss  from,  and  certain  ex- 
tinguishments of  indebtedness  between  un- 
related entitles  and  application  of  operating 
tax  loss  carry  forward  benefits.  Related  In- 
come taxes  (or  tax  credits)  shall  b^shown 
parenthetically.  (Less  than  material  results 
of  nonrecurring  transactions  are  to  be  In- 
cluded In  Items  1(1)  or  2(k),  as  appropriate.) 

9.  Net  income.  State  the  sum  or  difference 
of  Items  7  and  8. 

10.  Earnings  per  cormn'on  share.  State  the 
I>er  share  amounts  applicable  to  common 
stock  (including  common  stock  equivalents) 
and  p«'  share  amounts  on  a  fuHy  diluted 
basis.  If  applicable.  The  basis  d)r  computation. 
Including  the  number  ef  shares  used,  shall  be 
furnished  In  a  note  to  financial  statements. 
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C.  Statement  of  changes  in  capital  accounts 


Inoroa.«c  ^lJ''l'^(^ase) 


1.  Not    Income    transferred    to    uiuiivided 

profits - 

2.  Preferred  slot'k  and  coinnioii  3to<'k  sokl 

(par  or  face  valin<>    

3.  Slock    issued    incident   to   jncrgers   and 

acquisitions--   -^-   

4.  I'reniiuni  on  capital  stock  sold  -  - 

0.  Adulitions  to,  or  reductions  in,  surplus. 

iindivideil  prorus,  and  reserves  incident 

t>3  nierecrs  .  -   ,  -         ..  - 

6    Cash    di\idends    declared    oi.    preferred 
slock-   .-      -       -      '  .  -   - 

7.  f'asli    dividends    de.  lared    on    coninion 

Slock..-  ...   -     ... 

8.  .-lock  dividends  issued,  ...  _  shares  at  par 

value 

n.  All  oilier  increases  ''icireascsO  .  .     _   .. 
III.   .Vet  increase  (dei^reasei  for  the  \ear.-.  ,... 

11.     laJaiicc  at  l>e);iiiiiin)i  of  year  -  .   .         

IJ.  BaJancc  at  end  i)f  year  . . 


Preferred 

stock 
$ par 


Coinnion 

stock 
$ par 


Siiri'lus 


Xjiidivlded 
prolits 


Reserve 
for 

contingencies 

and  other 

capital 

reserves 


'  Stale  si.|,;ir;iirl\  liny  iii;iicnal  aiiiminis.  iiiil!catinj»  clearly  the  iialine  of  Ihe  liansaclion  out  of  which  the  item 
arose. 

'  If  the  siair'c,  III  :s  nicd  as  |"iri  of  an  annual  or  periodic  repori  and  the  lirilances  et  Ihe  beginniiiR  of  the  period 
<litTiT  fioM  !i:c  clii,-;!".;  lialanc'S  a-.  :i!' ■!  fur  I  lie  ihi^mous  lisi  al  pciiiHl,  sialc  in  a  fooli.ote  the  dilTcrei-co  and  exphiiii. 


I).     SrllKDt'l.KS 

S(  iiKui  i.K  I.-  r,.»?.  Treasury  securities, 
securities  of  other  U.S.  Government 
agencies  and  corporations,  and  obliga- 
tions of  States  and  political  subdivisions 


St-iiKDUi.K  II. — Other  securities 


Tyiv    and    n..iiinii_\     L'roiipi' 


X'.S.  Tre.isury  ^c.iuiiy; 
WUhin  1  yr.                ... 
After  1  nut  within  .')  vr . 
After  F,  but  within  10  vr. 
After  lONr 


Hook         Miirkcl 
value  1       value  ' 


Type 


Bonds,  notes,  und  debentures' 

Stock  of  the  Fedi  ral  Resolve  Bank. 
Other  stocks' 


Book 
value ' 


Market 
value  > 


Tola). 


Tolal,  r.S. 

.securities 


Trea.sury 


'  State  liriefly  in  a  to<jtnote  the  basis  for  determinin!; 
the  amounts  shown  in  tills  column. 

>  If  market  value  is  determined  on  any  basis  other  than 
market  quotations  at  balance  sheet  date,  explain. 
,    •  Statfl  in  a  footnote  th»  aftRregato  amount  and  book 
value  of  foreign  securities  Included. 


Si.iiriiies   of   other    r,.S.    Oovem- 
iiienl  agencies  and  corporations: 

Within  1  yf 

.\fter  1  but  within  .5  yr... 

.After  ,5  but  within  10  yr 

.      After  10  \r 


ScHKDUi.B  III. — Loans 


Type: 


valne 


ToliU,  securities  of  other  U.S. 
I  iovernnient  agencies  and 
coriKirations  


Oliligalions  of  St.iles  and  political 
subdivisions  ' 

Within  1  yr 

.After  1  but  within  .">  yr 

AtbT  S  hut  within  10  vr... 

After  10  \r  

Total,   obligation    of    States 
and  political  subdivisions. . 


I»ajis  in  domestic  olTiccs: 
Heal  ost^to  loans: 

Instired   or  gnaranttrd   by   the    U.S. 

Government  or  it/^eucies 

Other 

Tx)ans  to  financial  institutions . 

Loans  for  purchaslnj;  or  carrying  securities 

isecured  or  unsecured) 

Ixians  to  farmers. . 

Commercial  and  industrial  loans . 

I-oans  to  individiuils  for  household,  family, 

and  other  personal  expenditures- - 

All  other  loans  lineludiiiK  overdraft!!) - 

'I^.i;is  in  foreigif  olTicOf -   - 


•  Stale  brielly  in  a  footnote  the  iTajis  for  determining 
the  amounts  shown  in  tliis  column. 

>  If  market  value  is  determined  on  any  basis  other  than 
market  quotations  al  balance  sheet  date,  explain. 

•  Include  obligations  of  the  States  of  the  United  States 
and  their  political  subdivisions,  agencies,  and  ^istru- 
mentalities;  also  ohl^ations  of  territorial  and  insular 
possessions  of  the  Ignited  Stales,  Do  not  include  obliga- 
tions i)f  foieirn  sillies. 


Total  loans,  cross  .    ..... 

Less:  Unearned  incinne  on  luaus 


Tolal,  loans  reported  in  balance  sheet 

Note.  — "Sihedule  A  Ix)ans"  of  the  supervisory,  report 
of  condition  submitted  for  the  same  ye^ir-end  date  may 
be  ineor(X>rated  li\  reference  pioTi  led  copies  are  tiled 
with  l)ie  report. 
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Classification ' 


Gross  book 
value' 


Accomulated 
depTKiation  and 

amortitation  '  * 


Amount  at 

which  carried 

on  balance  sheet 


Bank  premises  vincluding  land  $. 

Equipiment 

Leasehold  improvements 


Total'. 


'  If  impraotical  to  cons'^lidate  foreign  brarch  and  f-  reign  subsidiary  bank  premises  and  equipment  in  accordance 
with  the  brc-'kdown  required  by  this  schedule,  a  scii.j-ate  caption  stating  the  total  amou:-.t  of  all  such  property  may 
be  inserted.  Sucii  actii.n  should  be  explained  in  a  footnote. 

'  St^te  briefly  lu  a  footnote  the  basis  of  determining  the  amounts  in  this  column. 

:.  If  provisipn  for  depreciation  and  amorlitalion  is  credited  in  the  books  directly  to  the  asset  accouiiis,  the  amounts 
for  the  last  tlsc.il  year  shall  be  stated  in  an  explanatory  footnote. 

'  The  nature  I'ld  anion:.;  oi  significant  additions  other  than  provisions  for  depreciation  and  amortization)  and 
deductions  shall  be  stated  in  an  explanatory  footnot*. 

■^  '  Show  in  a  footnote  totals  vcorrespondiiig  to  the  first  two  columns)  representing  amounts  reported  for  Federal 
nccme  tax  purposes. 

Schedule  V. — Investments  in,  dividend  income  from,  and  share  in  earnings  or  losses 

(if  tinciinsdliilated  s-ubsidiarirs 


Name  of  subsidiai;. 


Percent 

of  voting 

stock  owned 


Total 
investment, 
including 
advances 


Equity  in 

miderlying 

net  assets 

at  balance 
sheet  date  ' 


An:oai.is  of 
dividor.QS  ' 


Bank's 
proportionate 
part  of 
earnings  or 

loss  for 
the  period 


Total ..: $. $. 


'  Equity  shall  iroltide  advances  reported  in  preceding  column  to  the  extent  recoverable. 

2  In  a  footnote  state  as  to  any  dividends  other  than  cash,  the  basis  on  which  they  have  been  reported  as  income 
Also,  if  any  sucli  dividend  received  has  been  credited  to  income  in  an  anKdint  differing  from  that  charged  tosurplus 
and/or  undivided  profits  by  the  disbursing  subsidiary,  state  the  amount  of  sucli  difTerence  and  explain. 


Schedule  VI. — "Other"  liabilities  for 
borroivcd  money 


Item: 

Borrowings  from  Federal  Reserve  bank . 

Unsecured  notes  payable  within  1  yr 

Unsecured  notes  payable  after  l  yT 

Other  obligations 


Amount 


Total. 


Schedule  VII. — Reserve  for  possible  toan 
losses^ 

Item:  Amount 

Balance  at  beginning  of  period 

Recoveries  credited  to  reserve 

Additions  duo  to  mergers  and  absorptions  ' 

Provision  for  loau  losses  from  income  state- 
ment  

Losses  charged  to  reserveg 

Balance  at  end  of  period  ^  • 


'  Do  not  include  any  entries  pertaining  to  reserve 
ac«)unts  established  by  sesrejtations  of  the  bank's  im- 
divided  profits  account.  See  instructions  to  ite  '22. 
equity  capital,  of  form  F-9A. 

»  0e3cri\>e  briefly  In  a  footnote  any  such  addition. 

»  Describe  briefly  in  a  footnote  the  basis  used  in  deter- 
mining the  amount  accumulated  in  the  allowance  at  the 
end  of  the  period. 

*  Indicate  in  a  footnote  whether  the  bank's  reserve  for 
bad  debts  computed  for  Federal  income  tax  return 
purposes  Is  at  the  maximum  allowable  pursuant  to  tbe 
Treasurv  tax  formula.  In  addition,  set  forth  a  summary 
reconciliation  of  any  material  difference  between  the 
reserve  for  possible  loan  losses  repcH^d  herein  and  the 
reserve  for  bad  debts  computed  for  Federal  income  tax 
return  purposes. 


Schedule  E. — Changes  in  financial  ijosition 

Sources  of  funds^jf 

Operations:*'  ' 

Net  income....' '  .  

Charges  to  income  not  affect ittg  funds: 

Total,  funds  provided  by  operations 

Equity  funds— Sale  proceeds..  

Subordinated    notes    and    debentures— Sale 
proceeds 

Increase  vdecrease)  in  liabilities- ' 


Total 

.Applications  of  funds: 

Payment  of  dividends 

Purcha.se  of  property  and  equipment.. .. 
Increase  (decrease)  in  assets' ' 

Total 


'Sources  and  applications  of  funds  items  shall  be 
shown  sepwirately  by  amounts  when  they  exceed  5  pet 
of  the  average  of  total  funds  provided  during  the  respec- 
tive reporteid  periods. 

By  order  of  the  Board  of  Governors, 
effective  Janixary  30,  1977. 

TSeodore  E.  Allison, 
^  Secretary  of  the  Board. 

[FB  Doc.77-ia22  FUed  1-14-77:8:45  am]  . 
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'  TWs  section  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  tP  give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  final  rule*. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  52  ] 

UNITED  STATES  STANDARDS  FOR 
GRADES  OF  DEHYDRATED  (LOW- 
MOISTURE)  APPLES 

Notice  of  Proposed  Rulemaking 

Notice  is  hereby  given  that  the  United 
States  Department  of  Agriculture  is  pro- 
posing a  revision  of  the  United  States 
Standards  for  Grades  of  Dehydrated 
(Low-Moisture)  Apples  (7  CFR  52.2341). 

These  grade  standards  are  issued  un- 
der authority  of  the  Agricultural  Mar- 
keting Act  of  1946  (Sees.  203.  205.  60 
Stat.  1087,  as  amended,  1090.  as  amended, 
7  U.S.C.  leae.  1624).  which  provides  for 
the  Issuance  of  official  U.S.  grades  to 
designate  different  levels  of  quality  for 
the  voluntary  use  of  producers,  buyers, 
and  consumers.  Official  grading  servic& 
are  also  provided  imder  this  Act  upon 
request  of  the  applicant  and  upon  pay-, 
ment  of  a  fee  to  cover  the  cost  of  such 
service. 

All  persons  who  desire  to  submit  writ- 
ten data,  views,  or  arguments  for  con- 
sideration in  connection  with  the  pro- 
posal should  file  the  same  in  duplicate  by 
March  31.  1977  with  the  Hearing  Clerk. 
U.S.  Department  of  Agriculture,  Room 
112,  Administration  Building,  Washing- 
ton, D.C.  20250.  All  written  submittals 
made  pursuant  to  this  notice  will  be 
available  for  public  review  at  the  Office 
of  the  Hearing  Clerk  during  regular  .busi- 
ness hours  (7  CFR  1.17(b)). 

NoTZ. — Compliance  with  the  provisions  of 
these  standards  shall  not  excuse  falfure  to 
comply  with  the  provisions  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  or  with  ap- 
plicable State  laws  and  regulations. 

Statement  of  Consideration 

The  current  U.S.  Standards  for  Grades 
of  Dehydrated  (Low-Moistiu-e).  Apples, 
hereinafter  referred  to  as  "dehydrated 
apples"  have  been  in  effect  since  July  1, 
1957.  Since  that  time  there  have  been 
significant  changes  in  the  preparation 
and  processing  of  dehydrated  apples. 

The  proposed  revision  includes : 

1.  Designating  the  grades  as  U.S.  Grade 
A.  U.S.  Grade  B  and  Substandard, 
dropping  the  descriptive  names  of  Fancy 
and  Choice. 

2.  Eliminating  the  500  parts  per  mil- 
lion limit  for  sulfur  (sulphur)  dioxide  in 
the  finished  product. 

Descriptive  terms,  such  as  "U.S. 
Fancy"  would  be  eliminated — editorially 
in  the  final  publication  of  the  revised 
standards — to  conform  to  consumer 
preference  for  a  single  letter  grade 
designation. 


The  elimination  of  the  limit  on  sulfiir 
(sulphur)  dioxide  will  permit  the  manu- 
facture of  a  better  colored  product  and 
one  that  can  be  prepared  from  readily 
available  raw  materials  rather  than 
those  that  are  prepared  especially  for  the 
manufacture  of  dehydrated  apples.  The 
use  of  sulfur  (sulphuf)  dioxide  in  the 
processing  of  dried  and  dehydrated  fruits 
is  an  old,  established  practice  that  is 
permitted  under  Food  and  Drug  regula- 
tions. Their  regulations  permit  its  use, 
"♦  •  •  in  such  amounts  as  may  be  neces- 
sary •  •  •".  The  amount  used  in  proc- 
essing is  self-limiting  because  too  great 
an  amount  of  sulfur  (sulphur)  dioxide 
will  impart  an  off -flavor  to  the  product. 
When  used  "in  adequate  amounts,  all 
traces  of  the  sulfur  (sulphur)  dioxide  are 
eliminated  from  the  dehydrated  apples 
during  cooking. 

In  addition  to  contemplated  editorial 
changes  in  the  text  and  format — which 
will  not  change  any  of  the  requirements 
of  these  standards — the  proposed  amenci- 
ment  would  change  f  52.2341  (only)  to 
read:  1 

§  52.2341     Product  description.  ' 

Dehydrated  (low-moisture)  applee. 
hereinafter  referred  to  as  "dehydrated 
apples,"  are  prepared  from  clean  and 
soimd  fresh  or  previously  dried  (or  evap- 
orated) apples  from  which  the  peels  and 
cores  have  been  removed  and  which  have 
been  cut  into  segments.  The  dried  (or 
evaporated)  apple  segments  may  be  cut 
further  into  smaller  segments  in  prepa- 
ration for  dehydration  whereby  practi- 
cally all  of  the  moisture  is  removed  to 
produce  a  very  dry  texture  and  are  pre- 
pared to  assure  a  clean,  sound,  whole- 
some product.  The  product  shall  have 
been  subjected  to  a  sulfur  treatment  that 
is  suitable  and  sufficienHo  retain  a  char- 
acteristic color.  No  other  additives  may 
be  present.  | 

Dated:  Janusiry  12, 1977. 

Donald  E.  Wilkinson, 
Administrator. 

,(PR  Doc.77-1343  Piled  l-14-77;8:45  am) 

NUCLEAR  REGULATORY 

COJMMISSION  I 

[  10  CFR  Parts  2  and  51  ] 

LICENSING  AND  REGULATORY  POLICY 
AND  PROCEDURES  FOR  ENVIRON- 
MENTAL PROTECTION 

Distribution  of  Applications  and  Environ^ 
mental  Statements  to  Local  Officials 

By  letter  dated  July  7, 1976,  the  Town- 
ship of  Lower  Alloways  Creek,  New  Jer- 
sey filed  with  the  Nuclear  Regulatory 

I 


Commission  a  petition  for  rule  making  to 
amend  10  CFR  2.101  and  10  CFR  51.24 
of  the  Commission's  regulations.  A  no- 
tice of  filing  of  petition  for  rule  making 
(PRM-51-2)  was  published  by  the  Com- 
mission in  the  Peder.il  Register  on  Au- 
gust 5,  1976  (41  FR  32801)  inviting  writ- 
ten comments  or  suggestions  concern- 
ing the  petition  for  rule  making  by  Oc- 
tober 4,  1976. 

The  petitioner  requests  that  the  Com- 
mission amend  10  CFR  51.24  (r)-(4)  to 
provide  that  copies  of  the  draft  environ- 
mental impact  statement  and  the  ap- 
plicant's environmental  report  will  be 
provided  to: 

All  parties  to  the  licensing  proceedings,  if 
the  draft  statement  Is  for  a  licensing  action, 

S eluding  the  chief  executives  of  all  the 
unlcipalltles  which  are  considered  In  the 
drJkft  statement  as  either  preferred  or  al- 
ternate locations  for  the  licensed  facility 
or  activity. 

The  petitioner  also  reoue^ts  thp  Com- 
mission *o  amend  10  CFR  2.101  to  pro- 
vide' that  if  the  applicant  is  required  to 
consider  alternate  locations  in  his  ap- 
plication, the  applicant  will  also  serve  a 
copy  of  the  application  oft  the  chief 
executives  of  the  appropriate  alternate 
municipalities  or  counties. 

The  petitioner  states  that  although 
existing  regulations  of  the  Commission 
require  the  consideration  of  alternate 
sites  for  a  facility,  the  regulations  pro- 
vide for  notification  only  of  the  authori- 
ties having  jurisdiction  over  the  pre- 
ferred site,  and  officials  with  jurisdic- 
tion over  alternate  sites  are  not  guar- 
anteed the  knowledge  that  a  site  in  their 
area  is  under  consideration  or  that  the 
relative  merits  of  such  a  site  may  have 
been  the  subject  of  dispute  at  hearings 
held  in  a  different  locale. 

The  petitioner  states  also  that  au- 
thorities for  the  preferred  site  have  an 
opportunity  at  Commission  hearings  to 
present  evidence  in  favor  of  moving  the 
facility  to  an  alternate  location,  without 
rebuttal  from  representatives  from  that 
location,  and  the  present  rules  place  an 
imreasonable  burden  on  the  authorities 
in  the  alternate  location  if  the  preferred 
site  is  disallowed  or  deemed  unsuitable 
at  scwne  point  in  the  licensing. 

It  is  the  view  of  the  petitioner  that  in 
the  interest  of  providing  a  thorough, 
well-balanced,  and  informed  review  of 
preferred  and  aJtemate  sites  for  nucleaif 
facilities,  all  of  the  communities  in- 
volved shoxild  be  notified  at  the  same 
time  the  original  application  is  submit- 
ted to  the  CcMnmission. 

One  comment  has  been  received  in  re- 
sponse to  the  notice  of  filing  of  petition 
for  rule  making  published  in  the  Fsdkrxl 
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RcGtSTCR  on  August  5,  1976.  The  com- 
menter  recommended  that  the  Commis- 
sion reject  the  amendments  proposed  by 
the  petitioner,  but  if  some  action  is  de- 
sired in  this  area,  the  Commission  should 
serve  a  notice  of  the  availability  of  en- 
vironmental reports  and  environmental 
statements  upon  the  chief,  executives  of 
municipalities  which  are  identified  as 
alternate  locations  for  facilities.  To  the 
extent  that  officials  of  such  municipali- 
ties are  interested,  they  could  then  re- 
quest copies  of  the  materials. 

It  is  the  view  of  the  Commission's  staff 
at  this  time  that  local  officials  of  all  of 
the  commmiitles  involved  should  be  in- 
formed of  the  plans  for  a  facility  or  a 
commercial  waste  disposal  service  or  ac- 
tivity at  the  time  the  Initial  application 
is  submitted  to  the  Commission.  This 
would  permit  responsible  ofiBcials  of  al- 
ternate sites  to  study  documentation  on 
the  proposed  facility  or  activity  and  the 
potential  impact  of  the  faculty  or  activ- 
ity on  the  municipality  or  county,  and  to 
be  prepsu«i  to  represent  the  interests  of 
their  community  in  the  event  that  the 
preferred  site  Is  deemed  unsuitable  at 
some  point  in  the  licensing  proceeding. 
In  accordance  with  the  petitioner's  re- 
quest, the  Commission  is  considering 
proposed  amendments  of  10  CFR  2.101 
and  10  CFR  51.24  as  set  forth  below. 

It  is  to  be  noted  that  the  site  selection 
process  is  a  screening  process  in  which 
^he  applicant  may  consider  as  many  as 
eighty  sites.  In  the  process  of  screening 
the  applicant  eliminates  many  sites  for 
obvious' reasons.  In  the  environmental 
report,  final  site  selection  usually  is  nar- 
rowed down  to  four  or  five  sites  which 
are  considered  in  some  detail.  TTie  refer- 
ence to  "alternate  sites"  in  the  proposed 
amendments  is  intended  to  apply  to  the 
final  few  sites  considered  in  the  site  se- 
lection process. 

The  proposed  amendment  of  S  2.101 
Itdds  a  provision  to  paragraph  (a)(3) 
(ii)  that  the  applicant  will  also  be  re- 
quested to  serve  a  copy  of  the  tendered 
application  and/or  environmental  re- 
port on  the  chief  executives  of  the  ap- 
propriate alternate  municipalities  or 
counties  which  have  been  identified  in 
the  application  or  environmental  report 
as  alternate  sites. 

The  proposed  amendment  of  !  2.101 
adds  a  provision  to  paragraph  (b)  which 
pertains  to  applications  for  licenses  for 
receipt  of  waste  rtidloactive  material 
from  other  persons  for  the  purpose  of 
commercial  disposal  by  the  waste  dis- 
posal licensee,  that  the  applicant  will 
also  serve  a  copy  of  the  application  and 
environmental  report,  as  appropriate,  on 
the  chief  executives  of  the  appropriate 
alternate  municipalities  or  counties 
which  have  been  identified  in  the  appU- 
cation  or  environmental  report  as  alter- 
nate sites. 

The  proposed  amendment  of  S  51.24 
revises  paragraph  (c)  (4)  ,to  provide  that 
if  the  draft  environmental  impact  state- 
ment is  for  a  licensing  action,  copies  of 
the  draft  statement  and  the  am^licant's 
envlronmentel  report  wlU  be  provided  to 
all  pcuties  to  the  licensing  pnx^eedlng 


and  tiie  chief  executives  of  all  munici- 
palities or  counties  which  are  identified 
in  the  draft  statement  as  either  prefer- 
red or  alternate  sites  for  the  proposed 
facility  or  activity. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  the  Energy  Reorgani- 
zation Act  of  1974.  as  amended,  the  Na- 
tional Environmental  Policy  Act  of  1969, 
and  section  553  of  Title  5  of  the  United 
States  code,  notice  is  hereby  given  that 
adoption  of  the  following  amendments 
to  10  CFR  Parts  2  and  51  is  contem- 
plated. All  interested  persons  who  desire 
to  submit  written  comments  or  sugges- 
tions in  connecticKi  with  the  proposed 
amendments  should  submit  itihem  by 
February  16,  1977  to  tiie  Secretory  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555,  At- 
tention: Docketing  and  Service  Branch. 
Copies  of  the  comments  received  on  the 
proposed  am^idments  may  be  examined 
at  TOO  OcMnmission's  Public  Documei* 
Room  at  1717  H  Street.  N.W.,  Washing- 
ton, DC. 

Section  2.101  of  10  CFR  Part  2  is 
amended  by  revising  §  2.101(a)  (3)  (11)  to 
read  as  follows  and  by  adding  the  fol- 
lowing sentence  at  the  end  of  paragraph 
(b): 

§  2.101       Filing  of  application. 

(a)    •   *   • 
(3>    •    •   • 

(ii)  Serve  a  copy  on  the  chief  execu- 
tive of  the  municiimlity  in  which  the  fa- 
cility is  to  be  located  or.  if  the  facility  Is 
not  to  be  located  within  a  municipality, 
on  the  chief  executive  of  the  county,  and 
on  the  chief  executives  of  the  appropri- 
ate alternate  municipalities  or  counties 
which  have  been  identified  in  the  appli- 
cation or  envlronmentel  report  as  alter- 
nate sites. 

•  •  •  •  • 

(b^  •  ♦  •  "Rie  apjdlcant  will  also 
serve  a  copy  of  the  application  and  en- 
vironmental report,  as  appropriate,  on 
the  chief  executives  of  the  appropriate 
alternate  mimicipalities  or  counties 
which  have  been  Identified  in  the  ap- 
plication or  en\Tionmental  report  as  al- 
ternate sites. 

•  •  • '  •  • 

Sertion  51.24  is  amended  by  revising 
paragraph  (c)  (4)  to  reed  as  follows: 

§  51.24  Distribution  of  draft  environ- 
mental impact  statement:  new  re- 
leases. 


U.S.C.   5841);    Sec.    102.   Pub.   L.   91-190.   83 
Stat.  S53  (42  US.C.  4332).) 

Dated  at  Bethesda.  Maryland  this  28th 

day  of  December  1976.     * 

For  the  Nuclear  Regulatory  Oommls- 
sion. 

Bek  C.  Ruschx. 
AcUno  Executixje 
Director  for  Operations. 

[FR  Doc,77-1470  Filed  1-14-77;8:4S  ami 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 

[14  CFR  Part  71] 

|Alr^»c«  Docket  No.  78-CE-13I 

EXTENSION  OF  LOW  ALTITUDE  VOR 
FEDERAL  AIRWAYS 


(€)••• 

(4)  If  the  draft  sUtement  is  for  a  li- 
censing action,  all  parties  to  the  licens- 
ing proceeding  and  the  chief  executives 
of  all  municipalities  or  counties  which 
are  identified  in  the  draft' stetement  as 
either  preferred  or  alternate  sites  for 
the  jJroposed  facility  or  activity. 

(Sec3.  53,  62.  81.  103.  104,  1611.  Pub.  L.  83- 
703.  as  amended;  68  Stat.  930.  932.  935.  936, 
937,  948  (42  U5.C.  2073.  2092,  2111.  2133, 
2134,  2201(1));  Sec.  201.  Pub.  L.  93-438.  as 
amended;    88   Stat.    1242,    89   Stat.    413    (42 


Proposed  Designation 

The  Federal  Aviation  Administration 
(FAA)  is  considering  amendments  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions that  would  designate  and  extend 
VOR  Federal  Airways  in  the  Wichlte. 
Kans..  Tulsa,  Okla.,  areas. 

Interested  persons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  date,  views  or  argtiments  as 
they  may  desire.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  tripUcate  to  the  Director. 
Central  Region,  Attentiwi:  Chief,  Air 
Traffic  Division,  Federal  Aviation  Ad- 
minlstraUon.  601  E.  12th  Street,  Kan- 
sas City,  Mo.  64106.  All  communications 
received  on  or  before  February  16,  1977 
will  be  considered  before  action  is  taken 
on  the  proposed  amendments.  The-pro- 
posals  contained  in  this  notice  may  be 
changed  in  the  light  of  commients  re- 
ceived. 

An  official  docket  will  be  available  fcv 
examination  by  Interested  persons  at  the 
Federal  Aviation  Adminlstratlwi,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket.  Aac-24.  800  Independence  Ave- 
nue. S.W..  Washingtcm,  D.C.  20591.  An 
informal  docket  also  will  be  available 
for  examination  at  the  office  of  the  Re- 
gional Air  Traffic  Division  Chief. 

A  request  for  c<H>ies  of  this  Notice  of 
Proposed  Rule  Making  should  be  ad- 
dressed to  the  Federal  Aviation  Adminis- 
tration. Office  of  Public  Affairs,  Atten- 
tion; Public  Information  Center.  APA- 
430,  800  Independence  Avenue.  8.W.. 
Washington,  D.C.  20591.  The  FAA  has 
determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prep- 
aration of  an  Inflationary  Impact  Stete- 
ment under  Executive  Order  11821  and 
OMB  Circular  A-107. 

The  proposed  amendments  would: 

1.  Designate  a  VOR  Federal  Airway 
from  Emporia.  Kans.,  direct  to  Ponca 
City.  Okla. 

2.  Designate  a  VOR  Federal  Airway 
from  "Wichita,  Kans.,  to  Chanute,  Kans. 

3.  Extend  Victor  73  from  Wichita, 
Kans.,  direct  tb  Tulsa.  Okla. 

Peak  traffic  over  the  routes  described 
above  h^  steadily  increased  over  the  last 
two  years.  Safety  will  be  enhanced  by 
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charting  airways,  establishing  MEA's,  de- 
picting radials  and  mileages,  and  provid- 
ing airway  mapping  on  controllers'  dis- 
plays. 

These  amendments  are  proposed  under 
the  authority  of  Sec.  307(a)  of  the  Fed- 
eral Aviation  Act  of  1958  (49  U.S.C.  1348 
(a) )  and  Sec.  6(c)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)). 

Issued  in  Washington,  D.C.,  on  Jan- 
uary?, 1977. 

William  E.  Broadwater, 
Chief.  Airsvace  and  Air 
Traffic  Rules  Division. 

|FR  Doc.77-ia32  Piled  l-14-77;8:46  ami 


[ 14  CFR  Part  71 ] 

[Airspace  Docket  No.  76-OL-40] 

TRANSITION  AREA 
Proposed  Designation 

The  Federal  Aviation  Administration 
is  considering  amending  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
designate  a  transition  area  at  Caledonia, 
Minnesota. 

Interested  persons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views  or  argiunents 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Director,  Oreat  Lakes  Region,  Attention: 
Chief,  Air  Traffic  Division,  Federal  Avia- 
tion Administration.  2300  East  Devon, 
Des  Plaines,  niinois  60018.  All  communi- 
cations received  on  or  before  February 
16,  1977  will  be  considered  before  action 
Is  taken  on  the  proposed  amendment. 
No  public  hearing  is  contemplated  at 
this  time,  but  arrangements  for  informal 
conferences  with  Federal  Aviation  Ad- 
ministration officials  may  be  made  by 
contacting  the  Regional  Air  Traffic  Di- 
vision Chief.  Any  data,  views  or  argu- 
ments presented  during  such  conferences 
must  also  be  submitted  in  writing  in 
acc(miance  with  this  notice  in  order  to 
become  part  of  the  record  for  considera- 
tion. The  proposal  contained  in  this  no- 
tice may  be  changed  in  the  light  of  com- 
ments received. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  2^300  East 
Devon.  Des  Plaines,  Illinois  60018. 

A  standard  instrument  approach  pro- 
cedure has  been  developed  to  the  Hou- 
ston County  Airport,  Caledonia,  Minne- 
sota. Controlled  airspace  is  required  to 
protect  the  procedure. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  pro- 
poses to  amend  Part  71  of  the  Federal 
Aviation  Regulations  as  hereinafter  set 
forth:  t 

m  V71.181  (42  F.R.  440) .  the  foUowing 
transitloif  area  is  added : 

CnmaeitJA,  Minnesota 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mlIe  radius 
of  the  Houston  County  Airport  (latitude 
43*a6'4r'  N,  longitude  91'30'IS"  W)  and 
wtthln  3  miles  each  side  of  the  184°  radial 
of  the  Nodlne  VORTAC  extending"  from  the 
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5-mlle  radius  area  to  6  miles  north  of  the 
airport,  excluding  that  portion  which  overlies 
the  La  Crosse,  Wisconsin,  transition  area. 

This  amendment  is  proposed  under  the 
authority  of  Section  307(a)  of  the  Fed- 
eral Aviation  Act  of  1958  (49  U.S.C.  1348) , 
and  of  Section  6(c)  of  the  Department 
of  Transportation  Act  [49  U.S.C.  1655 
(c)]. 

Note. — The  Federal  Aviation  Administra- 
tion has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring  prep- 
aration of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir- 
cular A-107. 

Issued  in  Des  Plaines,  Illinois,  on  De- 
cember 26, 1976. 

John  M.  Cyrocki, 
.     Director,  Great  Lakes  Region. 

[FR  Doc.77-1233  Filed  1-14-77:8:45  am) 


[14  CFR  Part  71] 

I  Airspace  Docket  No.  76-OL-41] 

TRANSITION  AREA 

Proposed  Designation 

The  Federal  Aviation  Administration 
is  considering  amending  Part  71  of  the . 
Federal  Aviation  Regulations  so  as  to. 
designate    a    transition   area   at   Caro, 
Michigan. 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Director,  Great  Lakes  Region,  Attention: 
Chief,  Air  Traffic  Division,  Federal  Avl-" 
ation  Administration,  2300  East  Devon, 
Des  Plaines,  Illinois  60018.  All  commu- 
nications received  on  or  before  Febru- 
ary 16,  1977  will  be  considered  before 
action  is  taken  on  the  proposed  amend- 
ment. No  public  hearing  is  contem- 
plated at  this  time,  but  arrangements 
for  informal  conferences  with  Federal 
Aviation  Administration  officials  m&y 
be  made  by  contacting  the  Regional  Air 
Traffic  Division  Chief.  Any  data,  views 
or  arguments  presented  during  such  con- 
ferences must  also  be  submitted  In  writ- 
ing in  accordance  with  this  notice  in 
order  to  become  part  of  the  record  for 
consideration.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in, 
the  Office  of  the  Regional  Counsel.  Fed- 
eral Aviation  Administration,  2300  East 
Devon.  Des  Plaines,  Illinois  60018. 

A  standard  instrument  approach  pro- 
cedure has  been  developed  for  the  Caro, 
Michigan  Airport.  Controlled  airspace  is 
required  to  protect  the  procedure. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  pro- 
poses to  amend  Part  71  of  the  Federal 
Aviation  Regulations  as  hereinafter  set 
forth: 

In  §71.181  (42  FR  440),  the  follow- 
ing transition  area  is  added: 

Caro,  Michigan 

That  airspace  extending  upward  from  70O 
feet  above  the  surface  within  a  6-miIe  radius 
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of  the  Caro  Airport  (latitude  43'27'45"  N.. 
longitude  83''26'30"  W.). 

This  amendment  is  proposed  under 
the  authority  of  Section  307(a)  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1348).  and  of  Section  6(c)  of  the  De- 
partment of  Transportation  Act  [48 
U.S.C.  1655(c)]. 

Note. — The  Federal  Aviation  Administra- 
tion has  determined  that  this  document 
does  not  contain  a  major' proposal  requlrliig 
preparation  of  a^  Infiatlon  Impact  State- 
ment under  Executive  Order  11821  and  OMB 
Circular  A-107. 

Issued  in  Des  Plaines.  Illinois  on  De- 
cember 29,  1976. 

John  M.  Cyrocki, 
Director,  Great  Lakes  Region. 

[FR  Doc.77-1234  Piled  l-l*-77;8:46  am] 

CIVIL  AERONAUTICS  BOARD 

[14  CFR  Part  399] 

(PSDRr-45A:  Docket  30123;  Dated  January  12, 
1977) 

PART  399— STATEMENTS  OF  GENERAL 
POLICY 

Standards  for  Determining  Priorities  of 
Hearings;  Extension  of  Comment  Period 

By  notice  of  Proposed  Rulemaking 
PSDR-45,  41  FR  52698,  December  1, 1976, 
the  Civil  Aeronautics  Board  gave  notice 
that  It  was  proposing  to  amend  Part  399 
of  the  regulations  so  as  to  delineate 
standards  for  determining  priorities  of 
hearing  with  respect  to  competing  appli- 
cations for  operating  authority!  The 
Board  requested  that  interested  parties 
file  comments  on  or  before  January  17, 
1977. 

By  letter  dated  January  6, 1977,  coun> 
sel  for  the  local  service  carriers  requested 
that  the  due  date  for  filing  comments  be 
extended.  The  reason  for  the  request  is 
that  Board  Members  Minetti  and  West 
have  not  yet  filed  their  separate  state- 
ment on  route  hearing  priorities,  and  the 
carriers  wish  to  address  themselves  to 
the  views  of  the  majority  and  dissenting 
Board  Members  at  the  same  time.  Ac- 
cordingly, counsel  for  the  \ocal  service 
carriers  requests  that  the  due  date  for 
filing  comments  be  extended  vmtil  30 
days  after  the  issuance  of  the  separate 
statement.  For  the  same  reason,  counsel 
for  Delta  Air  Lines,  in  a  letter  dated 
January  7.  1977,  requests  that  the  due 
date  for  filing  comments  be  extended 
imtil  four  weeks  after  the  issuance  of  the 
separate  statement  of  .Members  Minetti 
and  West.  In  any  event,  counsel  for  Delta 
requests  an  extension  of  at  least  two 
weeks  from  January  17,  1977. 

In  the  interest  of  receiving  the  views 
of  all  interested  persOTis,  the  undersigned 
finds  that  good  cause  has  been  shown  for 
a  thirty-day  extension  of  time  for  filing 
comments. 

Accordingly,  pursuant  to  authority  del- 
egated in  §  385.20(d)  of  the  Board's  Or- 
ganization Regulations  (14  CFR  385.20 
(d)),  the  undersigned  hereby  extends 
the  time  for  filing  comments  to  Feb- 
ruary 16,  1977. 
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(Sees.  101.  204,  401,  and  1002  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat.  737 
(as  amended),  743.  754  (as  amended),  788 
(49  U.S.C.  1301,  1324,  1371,  and  1482).) 

Simon  J.  Eeuenberg, 
Associate  General  Counsel, 
Rvies  Dirnsion. 

[FR  Doc.77-1448  FUed  1-14-77:8:45  am) 


FEDERAL  TRADE  COMMISSION 

[16  CFR  Part  801] 

MERGERS  AND  ACQUISITIONS 

Proposed  Rulemaking  . 

Correction 

In  FR  Doc.  76-37343  appearing  in  the 
issue  of  Monday,  December  20,  1976  on 
page  55488,  the  following  corrections 
should  be  made: 

1.  On  page  55488,  the  3rd  column,  the 
3rd  full  paragraph  numbered  "(8)" 
should  read : 

•  •  •  •  • 
"(8)  transactions  which  require  agency  ap- 
proval under  section  4  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1843).  sec- 
tion 403  or  408(e)  of  the  National  Housing 
Act  12  U.S.C.  1726  and  1730(a).  or  section  5 
of  the  Home  Owners'  Loan  Act  of  1933  (12 
U.S.C.  1464),  if  copies  of  all  Information  and 
documentary  material  filed  with  any  such 
agency  are  contemporaneously  filed  with  the 
Federal  Trade  Ck>mmis8lon  and  the  Assistant 
Attorney  General  at  least  30  days  prior  to 
consiunmatlon  of  the  proposed  transaction; 

*  *  «  •  • 

2.  On  page  55492,  ~S  802.10(b)  should 
be  corrected  to  read : 

•  •  •  •  • 

(b)  Acquisition  not  for  own  account. 
An  acquisition  of  voting  securities  by  a 
broker  or  dealer  in  securities,  to  be  held 
for  the  account  or  benefit  of  another 
person,  shall  be  deemed  an  acquisition 
by  such  other  person.  Pursuant  to  sub- 
sections (c)(12)  ahd  (d)(2)(B),  such 
broker  or  dealer  shall  be  exempt  from 
the  requirements  of  this  section  as  to 
such  acquisition.  Nothing  in  this  para- 
graph shall  exempt  the  perscm  for  whose 
accoimt  or  benefit  the  acquisition  is  made 
from  any  requirement  under  this  section, 
with  respect  to  any  acquisition  attributed 
to  such  perstm  by  this  section  and  this 
paragraph. 

*  •  •  •  • 

3.  On  page  55494,  §  803.30(a)  (2) 
should  be  corrected  to  read: 


(2)  When  communicated  by  telephone 
or  in  person,  and  a  written  request  is 
mailed,  within  the  thirty-day  (or,  in  the 
case  of  cash  tender  offers,  fifteen-day) 
waiting  period.  The  person  filing  noti- 
fication shall  be  obliged  to  keep  a  suit- 
ably delegated  individual  reasonably 
available  throughout  the  waiting  period 
through  the  telephone  number  siiiH>Ued 
on  the  certification  page  of  the  Notifica- 
tion and  Report  Form.  A  request  for  ad- 
ditional information  or  documentary 
materials,  or  for  clarification,  need  only 
be  communicated  by  telephone  to  that 
individual. 


llie-additional  information  or  documen- 
tary material  requested  should  be  sup- 
plied to  either  the  Federal  Trade  Com- 
mission or  Assistant  Attorney  General, 
whichever  requested  the  information, 
and  not  to  both. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary — Federal 
Housing  Commissioner 

[24  CFR  Part  866] 

I  Docket  No.  R^77-3441 

LOW  INCOME  HOUSING 

Lease  and  Grievance  Procedures;  Tenant 
Maintenance 

The  Department  of  Housing  and  Urban 
Development  proposes  to  amend  Title  24. 
Chapter  Vin,  Part  866,  §  866.4(g)  Ten- 
ant maintenance. 

It  has  come  to  the  Department's  atten- 
tion that  interested  parties  have  inter- 
preted this  section,  which  permits  leases 
to  provide  for  tenant  performance  of 
seasonal  and  other  maintenance  tasks,  as 
(1)  being  limited  to  tenants  of  projects 
of  the  specified  architectural  or  struc- 
tural types  mentioned  as  examines  in  the 
section  and  (2)  specifying  that  the  op- 
tion o|  tenant  performance  shall  be  em- 
bodied in  an  agreement  between  the  Pub- 
lic Housing  Agency  (PHA)  and  the 
tenant  which  Is  separate  from  the  lease. 

The  proposed  amendment  clarifies  the 
intent  of  the  original  issuance  which  was 
to  permit  PHAs  to  incorporate  into  the 
lease  a  provision  for  the  performance  of 
seasonal  and  other  maintenance  tasks  by 
tenants  where  it  has  been  common  prac- 
tice for  tenants  of  the  given  type  of 
dwelling  unit  to  perform  such  tasks. 

All  interested  persons  are  encouraged 
to  submit  written  suggestions  with  re- 
spect to  this  amendment  concerning  the 
subject  matter  of  the  interim  rule  to  the 
Rules  Docket  Clerk,  Office  of  the  Secre- 
tary, Room  10141,  Department  of  Hous- 
ing and  Urban  Development,  451  7th 
Street,  SW..  Washington,  D.C.  20410.  AU 
relevant  material  received  by  February 
18,  1977.  will  be  considered  prior  to  the 
adoption  of  final  amendments.  A  copy  of 
each  communication  will  be  available  for 
public  inspection  during  regular  business 
hours  at  the  above  address. 

The  Secretary  has  determined  that 
title  24,  Chapter  VHI,  Part  866,  Subpart 
A  does  not  have  a  substantial  environ- 
mental impact  and  a  finding  of  inappli- 
cability Is  available  for  public  inq^ection 
in  the  Office  of  the  Rules  Docket  Clerk  at 
the  above  address. 

NoTB. — It  Is  hereby  certified  that  the  eco- 
nomic and  Inflationary  impact  of  Part  866, 
Sul^art  A  have  been  carefully  evaluated  In 
accordance  with  OMB  Circular  A-107. 

Accordingly,  Title  24.  Chapter  Vm, 
Part  866,  Subpart  A  is  amended  as  set 
forth  below: 

1.  Section  866.4(g)  is  amended  to  read 
as  follows : 


§  866.4     Lease  requirements. 

•  •  •  •  • 

(g>  Tenant  maintenance.  The  lease 
may  provide  that  the  tenant  shaU  per- 
form seasonal  maintenance  tasks  or  other 
maintenance  tasks,  els  specified  in  the 
lease,  where  performance  of  such  tasks 
by  tenants  of  dwelling  units  of  a  similar 
design  and  ccMistruction  is  customary: 
Provided,  Tliat  such  provision  is  included 
in  the  lease  in  good  faith  and  not  for  the 
purpose  of  evading  the  obligations  of  the 
PHA. 

•  •  •  •  • 

JoHK  T.  Rowley, 
Acting  Assistant  Secretary  for 
Housing — Federal        Housing 
Commissioner. 

[FR  Doc77-1391  Filed  1-14-77:8:45  ami 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[  26  CFQ  Parti] 

INCOME  TAX 

Tuition  Remission  Programs;  Withdrawal 
of  Notice  of  Proposed  Rule  Making 

•  Purpose.  The  pmrpose  of  this  docu- 
ment is  to  withdraw  the  notice  of  pro- 
posed rulefnaking  relating  to  the  treat- 
ment of  amounts  received  under  tuition 
remission  programs  for  purposes  of  sec- 
tion 117  of  the  Internal  Revenue  Code  of 
1954,  which  appeared  in  the  Fidkral 
Registeh  on  November  2,  1976  (41  FR 
48132).  • 

On  January  7,  1977,  a  public  hearing 
was  held  on  the  proposed  regulations. 
Testimony  presented  at  that  hearing,  as 
well  as  written  statements  submitted 
previously  and  thereafter,  pointed  out 
problems  associated  with  changing  the 
tax  treatment  of  amounts  received  im- 
der  tuition  remission  programs.  In  view 
of  these  problems  and  the  joint  study  of 
the  tax  treatment  of  scholarships  and 
fellowships  called  fdr  by  the  House  and 
Senate  Committee  Reports  on  the  Tax 
Reform  Act  of  1976.  It  has. been  con- 
cluded that  the  notice  of  proposed  rule- 
making should  be  withdrawn. 

Accordingly,  at  the  direction  of  the 
Secretary,  the  notice  of  proposed  rule- 
making on  tuition  remission  programs 
published  in  the  Federal  Register  (41 
FR  48132)  is  hereby  withdrawn. 

Charles  M.  Walker, 
Assistant  Secretary  for  Tax  Policy. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Reifenue. 

|FR  Doc.77-1612  Piled  1-13-77:2:64  pm] 
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DEPARTMENT  OF 
TRANSPORTATION 

*       Coast  Guard 
(33  CFR  Parts  114,  115] 

(COD  76-144] 

BRIDGE  PERMIT  ACTIONS 

Proposed  Policy  and  Procedures  for 
Processing 

•  Purpose:  The  purpose  of  these  pro- 
posed amendments  is  to  better  define 
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and  describe  the  policv  and  procedures 
followed  by  the  Coast  Guard  in  process- 
ing bridge  permit  actions.  It  is  proposed 
that  paragraph  (h)  of  9  114.05  be 
•mended  by  deleting  the  words  "docu- 
ment authoi!t2Thg  work  and  structures 
to  be  built  or  placed"  and  inserting  the 
words  "license  permitting  bridges  and 
approaches  thereto"  to  more  clearly  de- 
fine the  term  "permit"  as  used  in  5 
U.S.C.  551.  • 

A  new  5  114.45  is  proposed  to  define 
what  is  considered  a  timely  application 
for  extensions  of  tinje  for  commence- 
ment and  completion  of  work  and  ex- 
tensions of  time  for  removal  of- bridges 
being  replaced  in  whole  or  in  oart. 

It  is  proposed  that  §  115.60(c)  (1)  be 
amended  to  describe  the  manner  in 
which  public  procedures  will  be  con- 
ducted for  cases  where  there  are  sub- 
stantial issues  relevant  to  the  effect  that 
a  proposed  bridge  will  have  on  the  rea- 
sonable needs  of  navigation. 

Interested  persons  are  invited  to  par- 
ticipate in  this  proposed  rule  making  by 
submitting  written  data,  views  or  argu- 
ments to  the  Commandant  (G-CMC/ 
81) .  U.S.  Coast  Guard.  Washington.  D.C. 
20590.  Each  person  submitting  a  com- 
ment should  Include  his  name  and  ad- 
dress, identify  the  notice  (CGD  76-144> , 
and  give  reasons  in  support  of  his  com- 
ment. Comments  received  before  March 
8,  1977.  will  be  considered  before  final 
action  is  taken  on  this  proposal?  Copies 
of  all  written  comments  received  will  be 
available  for  examination  by  interested 
persons  in  Room  8117.  Department  of 
Transportation,  Nasslf  Building.  400 
Seventh  Street  SW..  Washington,  DC 
The  proposal  may  be  changed  in  light 
of  the  comihents  received. 

In  consideration  of  the  foregoing,  it 
is  proposed  that  Parts  114  and  115  of 
Title  33  of  the  Code  of  Federal  Regula- 
tions be  amended  by: 

1.  Revising  !  114.05(h)  to  read  as  fol- 
lows: 

§  114.03     Definitions. 

•  •  •  •  • 

(h>  Permit.  The  term  "rermit"  means 
the  license  permittinit  construction  of 
bridges  and  approaches  thereto  in  or 
over  navigable  waters  of  the  United 
States,  issued  under  the  rules  and  regula- 
tions in  this  subchapter. 

•  •  •  •  • 

2.  Adding  a  new  5  114.45  immediately 
after  §  114.40  to  read  as  follows: 

§114.45      Appliralionn.      extrnsions      of 
time.  I 

Extension^  of  time  to  commence  or 
complete  construction  of  a  bridge  or 
remove  a  bridge  that  has  been  replaced 
as  an  element  of  a  permitted  bridge 
prefect  must  be  submitted  to.  and  re- 
ceived by.  the  District  Commander  at 
least  30  days  before  the  existing  permit 
expires  to  allow  the  permit  to  remain  in 
effect  until  the  final  agency  action  is 
taken. 

3.  Amending  §  115.60(c) 'D   to  read 
.  as  follows: 


1 3.60  Prorrdures  for  handling  appli* 
rations  for  bridge  construction 
aiilliorization. 


(c)  Notice  and  hearing.  (1)  Public 
hearings  are  held  on  thpse  cases  where 
there  are  substantial  issues  relevant  to 
the  effect  that  the  proposed  bridge  will 
have  on  the  reasonable  needs  of  navisa- 
tion.  The  Chief.  Office  of  Marine  En- 
vironment and  Systems,  issues  the  notice 
of  public  hearing  described  in  paragraph 
fc>(2i  of  this  section. 

»  «  •  *  • 

(Sec.  5.  28  Stat.  362.  as  amended:  (33  U.S.C. 
401.  491.  525,  535:  49  XJ.S.C.  1665(g)(6)):  4» 
CFR  1  46(C)(8).  (9).  (10),  (q)  ) 

Note. — The  Coast  Ouard  has  determined 
that  this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

■      Dated :  January  11. 1977. 

A.  F.   FUCARO. 

Redr    Admiral,    United    States 

Coast  Guard.  Chief,  Office  of 

Marine   Environment   and 

Systems. 

(FR  Doc.77-1388  Filed  l-14r-77;8:46  am| 


[  33  CFR  Part  161  ] 

[CGD  75-1731 

PUGET  SOUND  VESSEL  TRAFFIC      , 
SERVICE 

Proposed  Amendments  to  Operating 
J  Requirements 

The  Coast  Guard  proposes  to  amend 
the  operating  regulations  for  the  Pugat 
Sound  Vessel  Traffic  Service  to  simplify 
reporting  requirements  and  to  reduce 
congestion  on  the  assigned  radio  fre- 
quency. A  new  requirement  is  added  to 
prevent  vessels  from  getting  underway  in 
reduced  visibility  if  they  lack  radio  com- 
munications and  are  not  able  to  obtain 
permission  to  get  underway  from  the 
VTC  by  other  means. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by.  submitting 
written  data,  views,  or  arguments  con- 
cerning the  proposal  to  the  Commandant 
fG-CMC/81).  US.  Coast  Guard.  Wash- 
ington, DC.  20590.  Each  person  submit- 
ting a  comment  should  include  his  name, 
address,  and  organization,  if  any,  identify 
the  notice  number  (CGD  75-173)  and 
give  reasons  for  any  recommendations 
Copies  of  all  written  comments  received 
will  be  available  for  examination  in  Room 
8117,  Department  of  'Transportation, 
Nassif  Building.  400  Seventh  Street,  SW. 
Washington,  DC.  All  comments  received 
on  or  before  March  3,  1977,  wi|l  be  con- 
sidered before  final  action  is  taken  on 
this  proposal.  The  proposal  may  be 
changed  in  light  of  the  comments 
received. 

It  is  proposed  to  amend  the  title  of 
Part  161  from  "Vessel  Traffic  Systems"  to 
"Vessel  Traffic  Management".  Part  161  is 
intended  to  include  Advance  Notice  of 
Arrival  and  Regulated  Navigation  Areas 


as  weH  as  Vessel  Traffic  Services;  there- 
fore, "management"  is  more  descriptive 
of  the  regulations  in  this  part.  It  is  also 
proposed  to  change  the  Title  of  Subpart 
B  from  "Puget  Sound  Vessel  Traffic  Svs- 
tem"  to  "Vcsel  Traffic  Services  (VTS)  ". 
All  future  VTS's  will  be  in  Subpart  B, 
and  "services"  is  considered  a  more 
.appropriate  word  because  the  Coast 
Guard  is  providing  mariners  with  a  ves- 
sel traffic  center  to  monitor  vessel  move- 
ment. 

Operational  experience  at  sthe  Ves.sel 
Traffic  Center  (VTC)  shows  that  both  the 
initial  and  follow-up  reports  are  not 
needed  and  that  movement  reports  are 
too  complicated.  Therefore,  it  is  proposed 
to  require  onlv  a  single  report  at  least  15 
minutes  before  a  vessel  enters  the  VTS 
area,  and  to  simnlifv  the  movement  ire- 
ports.  Section  161.128  Initial  revort 
would  be  changed  by  adding  the  informa- 
tion necessary  for  the  report  from  the 
follow-up  report  and  5  161.130  Fotlow- 
Mp  revort  would  be  deleted.  Much  of 
?  161.142  Movement  revorts  is  proposed 
to  be  amended  by  shortenine  and  sim- 
plifvine  reoorting  requirements. 

Section  161.128''a)  would  add  the  re- 
quirement to  report  the  vessel  type  to  the 
requirement  to  reoort  the  name  of  the 
ve'5sel  Section  161.128(f)  would  require 
that  the  vessel  sneed  be  reported  while 
tran-iitine  the  VTS.  Section  161.128(g) 
would  require  the  ve.ssel  to  advise  the 
VTC  of  its  intent  to  use  the  TTaflQc 
Seoaration  Scheme. 

Section  161. 128^)  would  reoulre  that 
tr>wine  vessel*:  rennrt  the  overall  length 
of  their  tows,  including  the  towing  vessel. 

Section  161. 129  aoplies  to  vessels  op- 
erating^ within  their  local  harbor  areas. 
This  section  would  replace  the  initial  and 
follow-up  reports  with  a  single  report, 
thereby  rpducine  the  number  of  reports 
to  be  made  for  thi*  tvpe  of  operation. 

Section  161.131.  Final  report,  would  be 
revised  to  allow  the  report  to  be  made  up 
to  60  minutes  before  the  vessel  actually 
anchors,  moors,  or  departs  from  the  VTS 
area.  However,  the  vessel  must  be  out  of 
the  Traffic  Separation  Scheme  when 
reporting. 

Section  161.133.  Radio  failure,  would  be 
revised  to  require  that  n  vessel  imable  to 
communicate  with  the  VTC  by  radiotele- 
phone must  obtain  permission  from  the 
VTC  before  petting  underway.  If  unable 
to  get  such  permission  by  telephone  or 
other  means,  the  vessel  mav  not  proceed 
unless  visibility  is  more  than  2  miles.  It 
is  essential  for  the  VTC  to  have  knowl- 
edge of  those  vp.ssels  getting  underway  in 
reduced  visibi'ity  without  communication 
caoabilitv  so  that  the  VTC  may  advise 
other  vessels  of  their  movements. 

Section  161.142.  Movement  reports,  is 
revised  to  eliminate  unnecessary  in- 
formation Section  161 142(b)  would  only 
require  reportine  the  name  of  the  vessd 
and  renorting  point  and  only  when  sneci- 
flcallv  directed  to  do  so  by  the  VTC. 

Section  161.142(a)  (6)  is  now  S  181.142 
(a)  a )  and  is  reworded  to  require  the  re- 
porting of  changes  in  speed  in  excess  of 
one  knot  instead  of  any  speed  change. 
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Proposed  §  181.142(a)  (2)  would  re- 
quire a  vessel  to  report  10  minutes  before 
it  crosses  through  the  TSS  and  again 
when  clear. 

All  other  requirements  under  §  161.142 

are  deleted. 

Section  181.189,  Reporting  points. 
would  be  revised  by  deleting  three  points 
previously  used  because  of  added  radar 
surveillance  and  by  adding  two  new 
points  that  are  actually  used. 

In  view  of  the  foregoing,  it  is  proposed 
to  amend  Part  161  of  Title  33  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  161— VESSEL  TRAFRC 
MANAGEMENT 

1.  By  revising  the  title  of  Part  161  to 
read:  "VESSEL  TRAFFIC  MANAGE- 
MENT". 

Subpart  B — ^Vessel  Traffic  Services 

2.  By  revising  the  title  of  Subpart  B 
of  Part  161  to  read:  "Vessel  Traffic  Serv- 
ices". 

§  161.101      [Amended] 

3.  In  §  161.101,  by  striking  the  word 
"system"  and  inserting  the  word  "serv- 
ice" in  place  thereof  on  line  3  of  para- 
graph (a) .  '' 

§  161.103      [Amended] 

4.  In  §  161.103(a) ,  by  striking  the  word 
"system"  and  inserting  the  word  "serv- 
ice" in  place  thereof  at  the  end  of  the 
paragraph. 

5.  In  §  161.103(b) ,  by  striking  the  word 
"system"  and  inserting  the  word  "serv- 
ice" in  place  thereof  on  the  first  line  of 
the  paragraph. 

§  161.120      [Amended] 

6.  In  §  161.120,  by  inserting  the  words 
"current  edition  of"  between  the  words 
"designated  in"  and  "Puget  Sound  VTS 
Operating  Manual." 

7.  By  revising  §  161.128  to  read: 

§  161.128     Initial  report. 

Except  as  provided  in  §  161.129,  at 
least  15  minutes  before  a  vessel  enters  or 
begins  to  navigate  in  the  VTS  Area  the 
master  of  the  vessel  shall  report,  or  cause 
to  be  reported,  the  following  informa- 
tion to  the  VTC: 

(a)  Name  and  t3rpe  of  the  vessel. 

(b)  Position  of  the  vessel. 

(c)  Estimated  time  of  entering  or  be- 
ginning to  navigate  in  the  VTS  area. 

(d)  Destination  in  the  VTS  Area. 

(e)  ETA  of  the  vessel  at  its  destina- 
tion. 

(f )  Vessel  speed  in  the  VTS  Area. 

(g)  Whether  or  not  the  vessel  intends 
to  use  the  TSS. 

(h)  If  the  vessel  is  a  towing  vessel,  the 
overall  length  of  the  tow  including  the 
towtng  vessel. 

(i)  Whether  or  not  any  dangerous 
cargo  listed  in  S  124.14  of  this  chapter 
is  on  board  the  vessel  or  its  tow. 

(j)  Any  impairment  to  the  operation 
of  the  vessel  as  described  in  §  161.135(a) 
and(b). 

8.  By  adding  new  9  161.129  to  read: 


§161.129     Locallurlior  report. 

(a)  When  a  vessel  moves  within  a 
three  mile  radius  of  its  point  of  depar- 
ture in  the  VTS  area,  the  movement  is 
a  local  harbor  movement.  A  vessel  mak- 
ing ajocal  harbor  movement  is  exempted 
from  the  reporting  requirements  in 
§§  161.128  and  161.131. 

(b)  At  least  5  minutes,  but  not  more 
than  45  minutes,  before  a  vessel  makes  a 
local  harbor  movement  under  paragraph 

(a)  of  this  section,  the  master  shall  re- 
port, or  cause  to  be  reported,  the  follow- 
ing information  to  the  VTC: 

(1)  Name  and  type  of  vessel. 

(2)  Position  of  departure. 

(3)  Time  of  departure. 
(4>  Destination  and  ETA. 

(5)  General  description  of  operation  to 
be  performed. 

(c)  The  master  shall  report,  or  cause 
to  be  reported,  any  changes  from  the 
information  reported  under  paragraph 

(b)  of  this  section,  except  that  depart- 
ing or  ETA  times  must  be  reported  only 
if  they  vary  by  15  minutes  or  more  from 
the  report. 

§  161.130      [Deleted] 

9.  By  deleting  §  161.130. 
§  161.136      [.4ni^ded] 

10.  "By  striking  the  references  "1 161.- 
130"  in  §  161.136(a). 

11.  By  revising  §  161.131  to  read: 

§  161.131     Final  report. 

(a)  Whenever  a  vessel  anchors,  moors 
in,  or  departs  from  the  VTS  Area  the 
master  sliall  report,  or  cause  to  be  re- 
ported, the  place  and  time  of  anchor- 
ing, mooring,  or  departing,  to  the  VTC. 

(b)  The  report  required  in  paragraph 
(a)  of  this  section  may  be  made  up  to 
60  minutes  before  anchoring,  mooring, 
or  departing  the  VTS  area,  if  the  vessel 
is  not  in  and  will  not  be  in  the  TSS 
after  making  the  report. 

(c)  If  the  report  in  paragraph  (b) 
of  this  section  is  made,  the  master  shall 
report,  or  cause  to  be  reported,  the  re- 
vised estimated  time  of  action  immedi- 

.ately  if  it  varies  by  15  minutes  or  more 
from  the  report. 

12.  By  revising  §  161.133  to  read: 
§161.133     Radio  failure. 

Whenever  a  vessel's  radiotelephone 
equipment  fails — 

(a)  Before  entering  or  while  under- 
way in  the  VTS  area — 

(1)  Compliance  with  §S  161.120  and 
161.142  is  not  required;  and 

(2)  Compliance  with   §§  161.128  and 
""161.131  is  not  required  unless  the  re- 
ports can  be  made  by  other  means: 

(b)  Before  getting  underway  in  the 
VTS  area — 

(1)  Permission  to  get  underway  must 
be  obtained  from  the  VTC; 

(2)  If  unable  to  contact  the  VTC  and 
visibihty  is  more  than  2  miles,  compli- 
suice  with  paragraph  <b)  (1)  of  this  sec- 
tion is  not  required;  and 

(c)  The  master  shall  restore  the  radio- 
telephone to  operating  condition  as  soon 
as  possible. 


13.  By  revising  §  161.142  to  read: 
$161,142     Movement  reports. 

(a)  The  master  of  a  vessel  shall  re- 
port, or  cause  to  be  reported,  the  fol- 
lowing information  to  the  VTC  by  radio- 
telephone : 

(1)  Any  increase  or  decrease  in  speed 
of  more  than  one  knot. 

(2)  The  intent  to  cross  through  the 
TSS  at  least  10  minutes  before  begin- 
ning to  cross  the  TSS. 

(3)  When  the  vessel  clears  the  TSS 
after  crossing. 

(b)  When  directed  by  the  VTC,  and 
when  the  vessel  passes  a  reporting  point 
listed  in  §  161.189.  the  master  of  a  ves- 
sel shall  report,  or  cause  to  be  reported, 
the  following  information  to  the  VTC 
by  radiotelephone: 

( 1 )  The  name  of  the  vessel. 

(2)  The  reporting  point. 

14.  By  revising  §  161.189  to  read: 
§161.189      Rcportinfc  points. 

The  reporting  points  are — 

fa)  When  North  of  New  Dungeness 
Ught— Buov  R  at  latitude  48n6'26"  N.. 
longitude  123'06'30"  W. 

(b>  When  Northeast  of  Colvllle 
Point^Buoy  RB  at  laUtude  48°26'24" 
N.,  longitude  122''45'12"  W. 

(c>  When  Northeast  of  Lawrence 
Point— Buoy  C  at  latitude  48'=40'34"  N., 
longitude  122"42'44"  W. 

(d>  When  Abeam  of  Matia  Island — 
Buoy  CA  at  latitude  48'45'19"  N..  longi- 
tude 122  46'26"  W. 

(e)  When  West  of  West  Point  Light- 
Buoy  SH  at  latitude  47'39'42"  N..  longi- 
tude 122  27'48"  W. 

(f )  When  Abeam  of  Robinson  Point — 
Buoy  TB  at  latitude  47'=23'07"  N..  lon- 
gitude 122^21'08"  W. 

(g^  When  Abeam  of  Browns  Point — 
Buoy  TC  at  latitude  47''19'30"  N..  longi- 
tude 122'27'19"  W. 

(h)   The  boundary  of  the  TSS. 

(Sec.   104.  Pub.  L.  92-340.  86  Stat.  434  (33 
U.S.C.    1224);    49   CFR   1.4€(n)(4)). 

Note. — The  Coast  guard  haa  determined 
that  this  document  does  not  contain  a  ma- 
jor proposal  requiring  preparation  of  an  In- 
flation Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Dated:  January  11,  1977.  '  , 

A.  P.  FUCARO, 

Rear  Admiral.  United  States 
Coast  Guard,  Chief,  Office  of 
Marine  Environment  and 
Systems. 

(PR  Doc.77-1389  PUed  l-14-77;8:46  ami 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Part  80] 

|FRL  669-31 

FUEL  AND  FUEL  ADDITIVES 

Control  of  Lead  Additives  in  Gasoline; 
Proposed  Small  Refiner  Amendments 

Background 

On  December  6,  1973  (38  PR  33734), 

the   Environmental   Protection   Agency 
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published  In  the  Federal  Rccister  regu- 
lations controlling  the  amount  of  lead 
additives  used  in  gasoline.  Under  the 
regiila lions,  the  average  lead  content  of  a 
gallon  of  gasoline  was  to  be  reduced  to 
0.5  grams  per  gallon  (gpg^  after  January 
1,  1979.  in  accordance  with  a  prescribed 
reduction , schedule  Small  refiners,  de- 
fined as  those  with  not  more  than  30,000 
barrels  per  day  <BPD)  crude  oil  or  bona 
fide  feed  stock  capacity,  were  exempted 
from  meeting  the  first  2  yearly  reduc- 
tion* in  recognition  of  their  special  prob- 
lems in  raising  capital  and  constructing 
new  facilities. 

PQllowing  a  lengthy  period  of  litiga- 
tion during  which  enforcement  was  sus- 
pended. EPA  published  a  notice  of  intent 
to  resume  enforcement  6f  the  phase- 
down  schedule  on  October  1,  1976  f41  FR 
28352.  July  9.  1976>.  On  October  1,  1976. 
following  a  period  of  comment  and  re- 
view. EPA  formally  resumed  enforce- 
ment of  a  revised  phase-down  schedule 
141  FR  42675.  September  28.  1976  >. 
Changes  were  made  to  the  original 
schedule  in  light  of  the  length  of  the 
litigation  and  changes  that  had  oc- 
curred in  the  national  petroleum  situa- 
tion since  the  original  promulgatlort.  The 
September  28  notice,  however,  did  not 
deal  with  the  small  refiner  issue.  Rather. 
it  Indicated  that  £uldltional  analysis  was 
necessary  with  further  changes  to  the 
regulations  in  this  regard  being  actively 
considered. 

-  The  consulting  firm  of  Sobotka  and 
Co..  Inc..  under  contract  to  E3»A.  Investi- 
gated possible  Justifications  for  differ- 
entiation in  lead  phase -down  regulations 
between  various  classes  of  refiners.  In 
particular,  they  investigated  whether 
small  refiners  were  differentially  im- 
pacted by  the  regulations  so  that  those 
regjilations  in  themselves  would  cause 
premature  or  avoidable  closures  of  other- 
wise viable  companies.  They  further  in- 
vestigated whether  the  regxilatlons  might 
put  small  refiners  at  a  competitive  dis- 
advantage relative  to  the  conditions  that 
,  would  otherwise  prevail.  Finally,  they 
analyzed  certain  other  aspects  of  the 
issue  at  EPA's  request. 

The  analysis  by  Sobotka  and  Co..  Inc.. 
ha.s  been  completed  ("Impact  of  Lead 
Phase-down  Rules  on  Small  Refineries." 
dated  December  30,  1976)  along  with 
other  internal  EPA  staff  investigations. 
The  purpose  of  this  notice  is  to  propose 
amendments  to  the  lead  phase-down 
regulations  with  regard  to  gasoline  pro- 
duced by  small  refiners  and  discuss  the 
rationale  behind  the  proposal. 

Proposeo  Amendments 

ITie  lead  phase-down  regulation  is  a 
health  ba'^ed  regulation  promulgated  to 
ensure  a  positive  and  lasting  reduction 
in' lead  emLssions  to  the  ambient  air.  At 
the  time  of  promulgation,  the  introduc- 
tion of  catalytic  converters  was  expected 
to  begin  in  late  1974  (1%75  model  year 
cars).  The  widespread  use  of  the  cata- 
lytic converter,  which  requires  lead-free 
fuel  for  proper  operation,  was  projected 
to  result  in  an  independent  reduction  in 
lead  emissions.  However,  the  converter 
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was  not  required,  and  t^iere  was  no  as 
surance  that  its  use  would  be  either 
widely  accepted  or  long-lived.  Thus,  the 
promulgation  of  the  phase-down  reg\ila- 
tion  was  necessary  to  both  speed  the 
reduction  of  lead  in  gasoline  and  to  pro- 
vide the  certainty  that  lead  levels  would 
be  reduced.  The  reduction  timetable 
(with  the  delay  for  small  refiners)  and 
the  0.5  gpg'  final  average  lead  level  were 
chosen  after  appropriate  consideration 
of  Ijealth  effects,  economics  and  tech- 
nological feasibility. 

Prior  to  the  origin  promulgation  of  the 
lead  phase-down  regulation,  the  refining 
industry's  capability  to  meet  the  regu- 
lated levels  was  assessed  through  tech- 
nical and  economic  studies.  These  analy- 
ses surfaced  the  capital  availability  con- 
straints of  the  small  refiner  which 
prompted  the  two-year  delay  in  meeting 
regulated  lead  levels  for  that  segment^ 
of  the  Industry.  However,  these  analy.ses 
did  not  focus  on  the  differential  economic 
burden  which  would  face  various  classes 
of  refiners  'and  refineries)  striving  to 
meet  the  same  .5  gpg  average'  pool  lead 
level.  Only  with  the  recent  analysis  /roni 
Sobotka  and  Company.  Inc.  (and  to  some 
extent  from  industry  comments  in  re- 
spon<!e  to  the  July  9.  1976  and  Septem- 
ber 28.  1976  INDERAL  Register  notices) 
has  EPA  been  fully  advised  of  the  differ- 
ential economic  impact  of  the  existing 
regulation  on  the  small  refiner  (and 
refinery). 

This  recent  analysis  shows  that  be- 
cause of  his  typical  production  ^ate  and 
refinery  configuration  the  small  refiner 
will  in  general  face  relatively  higher  costs 
(with  less  capital  available  to  meet  those 
costs!  in  meeting  the  .5  gpg  standard 
than  will  the  large  refiner.  These  "cost 
and  capital  availability  differences  have 
led  EPA  to  propose  an  amendment  to  the 
existing  regulation  which  would  require 
the  small  refiner  (any  refiner  which  on 
and  after  October  L  1976  has  FEA  cer- 
tified capacity  of  not  more  than  30.000 
BPD  of  crude  throughput)  to  meet  by 
October  1.  1979.  a  pool  average  lead  level 
of  1.0  gpg  rather  than  the  present  .5  gpg 
level.  AJiy  niw  (or  old)  refinery  not  in 
operation  aa  of  October  1.  1976.  is  re- 
quired to  meet  the  .8  gpg  and  .5  gpg 
pool  average  lead  levels  set  forth  in  para- 
graph (a>  of  the  existing  regulations. 

It  is  at  "aiiproximately  the  pool  aver- 
age lead  level  of  1.0  gog  that  the  unit 
cost  for  lead  removal  for  the  small  re- 
finer is  comparable  to  the  unit  cost  for 
reduction  by  the  larger  refiner  to  the 
promulgated  0.5  gpg  level.  Although  this 
amendment  would  not  necessarily  result 
in  the  same  lead  emission  reduction  as 
originally  prescribed,  the  resulting  lead 
content  is  only  about  3  to  4  percent 
higher.  The  effect  on  ambient  lead  con- 
centrations is  considered  to  be  negligible, 
in  part  due  to  the  generally  rural  nature 
of  small  refiners  and  their  markets. 

Reporting  reouirements  for  the  small 
refiner  will  be  substantiedly  reduced  from 
that  outlined  in  the  Seotember  28.  1978 
Federal  Register  notice.  Under  these 
revisions  for  the  small  refiner  the  Admin- 
istrator may  still  require,  upon  30  days 


written  notice,  any  reports  he  deems  rele- 
vant to  a  determination  of  compliance 
with  this  regulation.  However,  the  only 
required  report  is  a  certificate  of  Intent 
to  meet  the  1.0  gpg  standard  by  Octo- 
ber 1.  1979.  to  be  submitted  in  writing 
to  the  Administrator  by  March  31.  1977. 

Small  Refiner  Analysis 

In  the  original  promulgation,  the  re- 
quirement for  compliance  by  small  refin- 
ers was  deferred  2  years  ""'  *  *  in  rec- 
ognition of  the  special  lead  time  problems 
faced  by  this  group."  Analysis  at  that 
time  concluded  that  from  12  to  20  of  the 
nation's  189  small  refineries  might  close 
because  of  the  lead  phase-down  regula- 
tion. It  was  recognized  that  the  future 
use  of  lead-free  gasoline  would  greatly 
influence  this  eventuality,  and  that  if 
lead-free  demand  grew  at  realistic  rates, 
those  12  to  20  refineries  would  probably 
close  anyway:  the  phase-down  regula- 
tion would  only  accelerate  the  time  of 
closure. 

Since  that  time  other  forces  have  come 
into  play.  In  particular,  the  changes  in 
the  vorld  petroleum  market  have  placed 
unu.<;ual  constraints  on  the  industry, 
which,  in  response  to  Congressional  ac- 
tions and  concerns,  have  resulted  in  the 
introduction  of  more  complex  and  com'- 
prehensive  governmental  regulations  on 
refinery  operations.  For  example,  with 
the  two-tiered  domestic  crude  oil  pricing 
system,  and  high-priced  foreign  imports, 
many  small  refiners  are  viable  only  so 
long  as  the  crude  oil  entitlement  pro- 
gram, or  some  other  similar  relief,  assures 
them  of  a  supply  of  crude  oil  that  is 
comparably  priced  to  that  available  to 
the  larger  refiners  who  own  and"  produce 
most  of  the  cheaper  U.S.  oil. 

In  order  to  properly  analyze  the  small 
refiners'  present  situation,  a  great  deal 
of  information  was  assessed.  First,  gov- 
ernmental sources  including  the  Federal 
Energy  Administration  and  the  Bureau 
of  Mines  were  queried.  Next,  industry  re- 
sponses to  the  July  9.  1976.  Federal  Reg- 
ister notice  produced  considerable  rele- 
vant data.  Finally,  Sobotka  and  Co.,  Inc., 
provided  Independent  Information  while 
they  were  preparing  their  analysis  of  in- 
dustry submissions  for  EPA.  Some  of  the 
pertinent  data  are  summarized  below. 

The  most  current  Government  Infor- 
mation Identifies  83  small  refiners  (op- 
erating 100  refineries).  Although  these 
represent  in  number  a  significant  frac- 
tion of  the  nation's  approximately  270 
refineries,  they  collectively  produce  less 
than  about  3 '^2  percent  of  U.S.  gasoline. 
The  majority  of  small  plants  are  re- 
motely located  and  a  substantial  portion 
of  their  product  mix  consists  of  farm 
or  truck  business  which  will  continue  to 
consume  predominantly  leaded,  gasoline. 
The  July  1976  responses  show  that  many 
.small  refiners  now  produce  a  larger  frac- 
tion of  regular,  leaded  gasoline  than 
larger  refiners,  and  therefore  the  small 
refiner  has  farther  to  go  in  terms  of 
reducing  lead  content  to  the  required 
level  for  the  aversige  pool.  This  and  the 
fact  that  small  refineries  will  suffer  dis- 
economies of  scale  imply  that  small  re- 
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finers  will  in  general  face  higher  unit 
costs  In  meeting  a  given  lead  level  than 
will  the  large  refiner. 

Although  capital  constraints  fre- 
quently have  been  referred  to  by  small 
refiners,  and  by  EPA  in  the  original 
promulgation,  it  is  difQcult  to  verify  that 
such  constraints  actually  exist.  How- 
ever, the  general  lack  of  an  assured 
crude  oil  supply,  the  potentially  tran- 
sient nature  of  many  govenmiental  reg- 
ulations and  legislation,  and  the  more 
limited  financial  base  of  the  small  re- 
finer lead  us  to  conclude  that  small  firms 
will  have  more  dlflBculty  raising  capital 
for  plant  facilities  to  meet  phase -down 
schedules.  This  difficulty  will  continue 
at  least  imtil  the  entitlements  program 
is  continued  or  a  substitute  is  assured  in 
1979. 

For  these  reasons,  EPA  remains  con- 
vinced that  the  small  reifiner  segment  of 
the  industry  can  reasonably  be  consid- 
ered separately  from  the  rest  of  the  in- 
dustry. This  view  was  also  expressed  by 
Congress  In  the  Emergency  Petroleum 
Allocation  Act*of  1973,  Section  4(b)(1) 
which  provides  for  mandatory  allocations 
and  pricing  "*  *  *  to  preserve  the  com- 
petitive viability  of  independent  refiners, 
small  refiners,  non-branded  marketers." 

Available  Options 

Several  options  are  available  with 
numerous  possible  variations.  Four  ma- 
jor options  were  considered  by  EPA  and 
Sabotka  and  Co.,  in  this  analysis.  First, 
no  special  relief  could  be  granted  to  the 
small  refiner.  This  would  provide  for  the 
maximum  in  lead  emission  reduction, 
although  the  impact  of  small  refiners  on 
total  emissions  is  relatively  small  and 
most  of  these  facilities  are  rural,  thus 
not  affecting  the  urban  areas  where  lead 
emission  problems  would  be  most  severe. 
This  option  would  also  result  in  uniform 
regulations  with  attendant  enforcement 
advantages.  However,  most  small  refin- 
ers would  be  faced  with  higher  imit  costs 
than  large  refiners.  Assuming  the  en- 
titlement program  or  some  other  equiv- 
alent form  of  subsidy  is  continued  past 
1979,  small  refiners  will  remain  viable, 
but  this  cation  would  be  likely  to  result 
in  gasoline  production  shifts  from  small 
to  large  refineries. 

A  second  option  would  impose  a  stand- 
ard of  1.4  gpg  in  the  1979  period  to  be 
continued  imtil  a  drop  to  0.5  gpg  in  the 
mid-1980's.  The  1.4  gpg  figure  coincides 
witJi  a  recent  California  lead  phase- 
down  regxilatlon.  This  opti<Hi  best  pro- 
vides for  eventual  attainment  of  the  0.5 
gpg  standard  by  all  refiners.  However, 
this  only  delays  the  eventual  exit  from 
the  gasoline  business  of  those  refiners 
who  cannot  economically  reach  0.5  gpg. 

The  third  option,  a  variation  of  the 
second,  would  impose  the  standard  of 
10  gpg  *  in  1979  without  requiring  a  fur- 
ther reduction.  The  major  advantage  of 


>  EPA  orlgiiuJly  considered  1.4  as  tbe  gram 
per  gallon  figure  irtilch  would  best  equalize 
\uklt  cost.  Later  analysis  supported  1.0  gpg 
however.  Comments  are  Invited  on  tlie  differ- 
ence. 


this  opticm  is  that  ft  tends  to  equalise 
the  unit  costs  between  small  and  large 
refines  better  than  the  other  opikms 
while  still  requiring  reasooaUe  effort  on 
t^e  part  of  the  small  refiners  to  reduce 
Jead  usage.  Tlie  disadvantage  Is  that  a 
small  increase  in  lead  emlssl<His  results 
over  and  above  what  could  theoretically 
be  attained  If  everyone  met  0.5  gpg. 
However,  this  would  only  Increase  the 
nationwide  average  lead  content  in  the 
gasoline  pool  frcwn  0.5  gpg  to  about  053 
gpg,  and  as  mentioned,  the  increase 
would  be  dispersed  in  more  rural  areas. 
The  final  option  provides  that  all  small 
refiners  (or  some  subset  would  be  ex- 
cluded from  the  regulatory  requirements 
on  the  grounds  that  this  would  prevent 
accelerated  closure  of  many  small  busi- 
nesses. However,  the  principal  disadvan- 
tage of  this  option  is  the  substantial  pro- 
duction cost  benefit  that  many  small  re- 
fineries would  receive,  a  fact  ttiat  would 
seem  Inequitable  to  many  others.  Fur- 
thermore, this  option  would  result  in 
minimum  lead  reciuctions. 

Other  Considerations 

In  the  comments  received  in  response 
to  the  July  9  Federal  Register  notice, 
several  other  issues  were  raised.  Fore- 
most was  the  distinction  between  refiner 
and  refinery.  The  original  promulgation 
deferred  compliance  for  refiners  with  not 
mpre  than  30.000  barrels  per  day  crude 
oil  or  feed  stock  capacity.  The  rationale 
for  focusing  on  the  refiner  instead  of  the 
refinery  was  the  desire  to  recognize  small 
business'  difficulties  in  raising  capital. 
Also,  larger  refiners  were  generally  seen 
as  having  more  options  available  to  them 
than  the  small  refiner  and  could  spread 
the  relatively  high  costs  of  small  refinery 
conversion  over  a  consideraolj'  larger 
base.  In  addition,  the  refinery  configura- 
tion of  the  small  refineries  owned  by  the 
larger  refiners  is  generaUy  such  that 
these  larger  refiners  would  not  experi- 
ence as  large  a  unit  cost  increase  as 
would  the  small  refiners.  Consequently-, 
there  do  not  appear  to  be  any  new  or  im- 
usual  reasons  for  changing  the  existing 
definitions.  Capital  availability  and  rela- 
tive costs  are  still  the  major  reasons  for 
special  consideration  for  small  refiners. 

In  the  recent  California  regulation,  the 
baseline  for  compliance  was  changed 
from  crude  oil  capacity  to  gasoline  pro- 
duced. Several  comments  requested  a 
similar  change  in  this  regulation.  How- 
ever, while  gasoline  production  is  prob- 
ably a  theoretically  preferable  system 
of  classification,  it  presents  intractable 
regulatory  problems.  Crude  capacity  is 
well-defined  on  a  plant-by -plant  basis  by 
the  Federal  Energy  Agency,  the  Small 
Business  Administration  and  the  Bureau 
of  Mines.  However,  there  is  no  unequivo- 
cal way  of  defining  finlsh^l  gasoline 
production  or  manufacturing  cig;>acity 
because  the  volumes  of  gastdine  manu- 
facture reported  can  easily  be  shifted  be- 
tween refineries  by  transfers  of  unfin- 
ished componoits.  Therefore,  EPA  has 
determined  that  no  change  is  warranted 
in  the  regulatory  baseline. 


Finally,  several  g^cdine  blending 
Idaats  provided  responses  generally  ask- 
ing for  special  relief.  These  facilities  do 
not  process  crude  oil  but  simply  purchase 
natural  gasoline  and/or  other  gasoline 
blending  stocks  and  add  lead  to  produce 
finished  motor  gasolines.  Data  Indicate 
the  aggregate  supply  of  gasoUne  pro- 
duced by  blending  plants  Is  small  in  con.- 
parison  even  to  the  remaining  small  re- 
finers. However,  we  see  serious  problems 
in  defining  blending  plants  in  such  a  way 
as  to  include  all  possible  cases  and  to 
prevent  separation  of  blending  and  re- 
fining operations  to  take  advantage  of 
preferential  relief.  For  these  reason.*;. 
EPA  has  determined  that  no  special  re- 
lief should  be  granted  to  blending  planus 

Public  Comment 

Interested  persons  are  invited  to  sub- 
mit written  comments  (in  tripUcatei  on 
the  regulations  proposed  below  to  Mr 
Donald  Walters,  EPA  Office  of  Air  Qual- 
ity Planning  and  Standards,  Research 
Triangle  Park.  North  Carolina  27711.  Tiie 
Administrator  will  welcome  comments  on 
all  aspects  of  this  proposed  regulation. 
All  relevant  comments  received  on  or 
before  Pebniarj'  9,  1977,  will  be  consid- 
ered. 

Datf"i-  January  10,  1977. 

Russell  E.  Train. 
Administrator 

In  Pan  80.  Chapter  I.  Title  40.  of  the 
Code  of  Federal  Regulations.  5  80.20  is 
proposed  to  be  amended  by  adding,  new 
paragraphs  'b)<l)  and  <b)(2)  to  read 
as  follows: 

§  80.20      CuiilroI>   appluuble   (u   ;:h>  iPiM- 


<  b  I  (1 )  The  provisions  of  paragraphs 
ia><l>  and  (a)(4)  of  this  section  shall 
not  be  applicable  to  refineries  In  opera- 
tion as  of  October  1,  1976.  and  owned  by 
a  small  refiner.  A  small  refiner  is  one 
whicii  on  and  after  October  1.  1976  does 
not  have  more  than  30,000  barrels  per 
day  crude  oil  or  bona  fide  feed  stock 
capacity  from  owned  or  leased  facilities 
or  from  facilities  made  available  to  such 
refiner  under  arrangements  such  as. , 
but  not  limited  to.  an  exchange  agree- 
ment <  except  one  on  a  refined  product 
for  refined  product  basis),  or  a  through- 
put or  other  form  of  processing  ftgree- 
ment,':rwith  the  same  effects  as  though 
such  facilities  had  been  lesised. 

(2)(i)  Gasoline  manufactured  at  any 
refinery  in  operation  as  of  October  1. 
1976,  owned  by  a  small  refiner  (as  de- 
fined in  paragraph  (b)(1)  of  this  sec- 
tion) shall  not  exceed  an  average  lead 
content  of  1.0  grams  of  lead  per  gallon 
for  each  three-month  period  (January 
through  March.  April  through  Jtme,  July 
through  S^tember.  October  through 
December)  beglnlng  October  1,  1979. 

(U)  Tlie  Administrator  may  reqxilre 
any  small  refiner  at  any  time  after 
March  31, 1977.  upon  thirty  days  written 
notice,  to  submit  such  written  reports, 
ccnstructlcm  schedules,  contracts,  docu- 
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ments  and  other  information  ,and  evi- 
dence as  the  Administrator  deems  rele- 
f         vant  to  a  determination  of  c(»npllance 
^  with  this  regiilation. 

f.  (iii)  By  March  31.  1977  the  small  re- 

/V,    finer  shall  inform  the  Administrator  In 
\  writing  of  his  intent  to  either  meet  th0 
required   1.0  gpg  lead  pool  average  by 
October  1,  1979  or  to  withdraw  from  the 
gasolipe  production  business. 

[PR  I>oc.77-1317  PUed  1-14^77:8:45  am]     ■ 


DEPARTMENT  OF 
TRANSPORTATION 

Coast  Guard 
[46CFRPartlO] 

[COD  76-193) 

RENEWAL  OF  MERCHANT  MARINE  OFR- 
CERS  LICENSE  WIW  RADAR  OBSERVER 
ENDORSEMENT 

Proposed  Clarification  of  Requirements 
for  Demonstration  of  Skills 

The  Coast  Guard  is  considering 
amending  the  regulations  for.  the  re- 
newal of  a  merchant  marine  oCBcer's  li- 
cense with  a  radar  observer  endorsement. 
HiJs  proposed  change  would  clarify  the 
requirements  for  demonstration  of  radar 
observer  skills  during  license  renewal. 

Interested  persons  are  Invited  to  par- 
ticipate in  this  rulemaking  by  submitting 
writtoi  comifRnts.  data,  views,  or  argu- 
muits  to  the  Commandant  (G-CMC/81) , 
U.S.  Coast  Guard,  Washington.  D.C. 
20590.  Each  person  or  organization  sub- 
^nlt^g  a  comment  should  include  his 
name  and  address,  identify  this  notice 
(OGD  76-193) ,  and  give  reasons  for  any 
recommendations  made. 

Comments  received  before  March  3, 
1977,  will  be  considered  before  final  ac- 
tion la  taken  on  this  proposal.  Copies  of 
comments  received  will  be  available  for 
examination  in  Room  8117,  Department 
of  Transportation,  Nasslf  Building.  400 
Seventh  Street.  S.W..  Washington,  D.C. 
This  proposal  may  be  changed  In  the 
light  of  comments  received. 

No  hearing  Is  c(«templated.  but  one 
may  be  held  at  a  time  and  place  set  out 
in  a  later  notice  in  the  Federal  Register, 
if  requested  by  a  person  or  organization 
desiring  to  comment  orally  at  a  public 
hearing  and  raising  a  genuine  Issue. 

Present  regulations  for  the  licensing 
of  merchant  marine  officers  require  cer- 
tain qualification  skill  endorsements  to 
be  stated  on  the  individual's  license.  At 
the  time  of  license  renewal  requallflca- 
tion.  these  skills  must  be  demonstrated. 

The  Coast  Guard  has  allowed  the 
holder  of  a  license  with  a  radar  observer 
endorsement  to  renew  the  license  with- 
out the  radar  observer  endorsement  if 
the  individual  does  not  choose  to  demon- 
strate proficiency  for  the  endorsement. 
However,  the  Coast  Guard  feels  that  an 
individual  who  serves  In  any  cap^lty 
■  under  the  authority  of  his  license  must 
be  qualified  In  all  skill  aspects  com- 
mensrate  with  the  tonnage  of  his  li- 
cense, "niese  amendments  are  proposed 
in  order  to  clarify  and  reflect  this  policy. 
In  consideration  of  the  foregoing,  it 
is  proposed  that  Part  10  of  "fitle  46  of 
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the   Code   of    Federal   Reg\ilations    be 
amended  as  follows: 

By  adding  paragraphs  (e)  (7)  and  (8) 
to  1 10.02-9  to  read  as  follows: 

§  10.02—9     Requirements  for  renewal  of 
license.  ^ 

•  •  •  •  I   • 

(e)   •  •  •  I 

(7)  Except  as  required  in  parlagraph 
(e)  (8)  of  this  section,  an  applicant  who 
has  obtained  a  radar  observer's  endorse- 
ment may  renew  an  existing  license  with- 
out the  radar  observer's  endorsement. 

(8)  A  master,  mate,  or  pilot  whose 
license  Is  for  service  in  vessels  of  300 
gross  tons  and  over  must  have  a  radar 
observer's  endorsemait  if  he  is  to  serve 
in  any  capacity  under  the  authority  K)f 
his  license. 


(R.a  4405,  as  amended  (46  U.S.C.  375).  K.S. 
4463,  as  amended  (46  U3.C.  416).  Sec.  6(b) 
(1).  80  Stat.  937  (40  UJ3.C.  1665(b)(1)):  49 
CPR  1.46(b).)     ' 

NoT«.-^The  Coast  Ouard  has  determined 
that  tbls  document  does  not  contain  a  ma- 
jor proposal  requiring  preparation  of  an  In- 
flation Impact  Statement  under  ExecutlT» 
Order  11821  and  OMB  Circular  A-107. 

Dated:  January  10,  1977. 

W.  M.  Benkert. 
Rear      Admirdl.      V.S.      Coast 
Guard,  Chief,  Office  of  Mer- 
chant Marine  Safety. 

[FR  Doc.77-1386  Piled  1-14-77:8:45  am] 

FEDERAL  MARITIME 
COMMISSION 

[46CFRPart531] 

[Docket  No.  76-^40] 

RUNG  OF  FREIGHT  AND  PASSENGER 
RATES,  FARES  AND  CHARGES  IN  THE 
DOMES'nC  OFFSHORE  TRADE.  PUBU< 
CATION  AND  POSTING 

Further  Enlargement  of  Time  To  File 
Comments 

Jantjart  10,  1977. 
Upon  request  of  Hearing  Coimsel,  and 
good  cause  appearing,  time  within  whlcb 
Its  reply  to  comments  shall  be  filed  la 
this  proceeding  *  is  enlarged  to  ob^Hb^ 
eluding  January  31,  1977.  Aiswers  to 
Hearing  Counsel's  reply  shall  be  filed  on 
or  before  February  22,  1977. 

Francis  C.  Hurney. 
Secretary. 

[PR  Doc.77-1408  Piled  1-14-77:8:46  am] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[47CFRPart73] 

[Docket  No.  21037,  RM-27551 

FM  BROADCAST  STATION  IN 
SUMMERSVILLE.  WEST  VIRGINIA 

Proposed  Change  In  Table  of  Assignments 

Adopted:  December  30, 1976. 
Released:  January  7. 1977. 


1.  Petitioner,  proposal  and  comments. 
(a)  Petition  for  rule  making  filed  May 
27,  1976.  by-R  &  S  Broadcasting  Com- 
pany, Inc.,  proposing  the  assignment  of 
Class  B  Channel  225  as  a  first  FM  chan- 
nel to  Summersville,  West  Virginia.' 

(b)  The  channel  may  be  assigned  with- 
out affecting  any  existing  PM  assignment 
and  conforms  with  all  minimum  distance 
separation  requirements. 

2.  Community  data,  (a)  Location.  Sum- 
mersville Is  located  approximately  64 
kilometers  (40  miles)  east  of  Charleston, 
West  Virginia,  and  161  kilometers  (100 
miles)  west  of  Staunton,  Virginia. 

(b)  Population.  (1970  UJ5.  Census)  — 
Summersville,  2,429;  Nicholas  County, 
22,552. 

(c)  Present  aural  services.  None  in 
Summersville  or  Nicholas  County. 

(d)  Economic  considerations.  Petition- 
er has  submitted  Information  whlch-lndi- 
cates  a  level  of  commercial  and  economic 
activity  In  the  Nicholas  County  area  suf- 
ficient to  support  the  assignment  of  a 
first  YiJL  channeL 

3.  Preclusion  studies.  Preclusion  would 
occur  on  Channels  224,  225,  226.  227  and 
228.  Of  these  channels,  224  and  228  are 
Class  A  and  the  other  three  are  Class  B. 
Twelve  communities  to  West  Virginia  . 
with  populations  greater  than  1,000  per- 
sons would  be  precluded  as  a  result  of  the 
assignment  of  Channel  225  to  Summers- 
ville. Of  these  twelve  commimities,  eight 
have  no  PM  assignments :  Rlchwood,  pop. 
3,717:  Payettevllle.  1.712;  Mullens,  2,967; 
Marlinton,  1,286;  Webster  Springs.  1.038; 
Sutton.  1,031;  Spencer.  2,261.  and  Plne- 
vllJe.  1,187.  Rlchwood  and  Pinevllle  each 
has  a  d£iytlme-only  AM  station  and  Sut- 
ton and  Spencer  each  has  a  Class  IV  AM 
station.  Oak  Hill,  pop.  4,738;  Montgom- 
ery, 2,525,  and  Beckl^,  19.884,  each  has 
an   F^   assignment   and   AM   stations. 
Moimt  Hope.  pop.  1,829,  has  no  AM  as- 
signment but  does  have  an  FM  assign- 
ment. Petitioner  should  show  whether  or 
not   there   are   any  alternate  cheinnels 
available  for  assignment  to  the  c(»nmu- 
nitles  without  FM  assignments. 

4.  Additional  considerations.  Petition- 
er's Roanoke  Rapids  showing  Indicates 
that  the  proposed  Class  B  station  oper- 
ating with  maximum  facilities  would  pro- 
vide a  first  FM  service  to  an  area  of 
approximately  3,906  square  kilometers 
(1,508  square  mUes).  with  a  population 
of  38.659.  It  also  shows  that  a  second 
FM  service  would  be  provided  to  an  area 
approximately  873  square  kilometers 
(337  square  miles)  with  a  population  of 
10,538.  The  only  portion  of  the  above- 
mentioned  areas  presently  receiving 
nighttime  AM  service  is  in  the  vicinity  of 
Sutton,  West  Virginia  (pop.  1,031)  in  the 
area  of  first  FM  service.  It  therefore  ap- 
pears that  the  areas  of  first  and  second 
nighttime  aui^  service  are  virtually 
identical  to  the  areas  of  first  and  second 
FM  service.  A  staff  engineering  antilysls 
shows  that  a  Class  A  assignment  would 
fail  to  serve  large  parts  of  the  areas  dis- 
cussed herein  as  areas  of  first  or  second 


>  See  41  l«  32899,  Atigfnst  8.  1976  and  « 
m  63384,  December  6.  19781 


>  Public  Notice  of  the  petition  was  given  oa 
October  5.  1976  (Report  No.  1006). 
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aural  service,  thereby  making  a  Class  B 
assignment  more  desirable.  For  thesfe 
reasons  and  because  a  first  local  FM 
broadcast  service  would  be  provided  for 
Summersville  and  Nich<das  County,  we 
are  persuaded  that  the  assignment 
should  be  proposed  despite  the  fact  that, 
in  the  usual  instance,  we  would  not  as- 
sign a  Class  B  channel  to  a  community 
the  size  of  Summersville. 

5.  In  view  of  the  above,  the  Commis- 
sion proposes  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the  Commis- 
sion's Rules,  with  regard  to  Summers- 
ville, West  Virginia,  as  follows: 


Channel  No. 


Present       Proiwsed 


Summersville,  W.  Va. 


6.  The  Commission's  authority  to  in- 
stitute rule  making  proceedings;  show- 
ings required;  cut-off  procedures;  and 
filing  requirranents  are  contained  in  the 
attached  Appendix  and  are  incorporated 
herein. 

7.  Interested  parties  may  file  comments 
on  or  before  February  14,  1977,  and  re- 
ply comments  on  or  before  March  7, 1977. 

Federal  Communications 

Commission, 
Paul  William  Pvthsx, 
Acting  Chief.  Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  sections 
4(1).  6(d)(1),  303(g)  and  (r),  and  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  and  S  0.281(b)  (6)  of  the  Com- 
mission's Rules,  It  Is  proposed  to  amend  the 
FM  Tables  of  Assignments,  873.202(b)  of  the 
Commission's  Rules  and  Regulations,  as  set 
forth  In  the  iVotice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached. 

2.  Shotcings  required.  Comments  are  In- 
vited on  the  proposal  (s)  discussed  in  the  No- 
tice of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Proponent  (s)  will  be 
expected  to  answer  whatever  questions  are 
presented  In  initial  comments.  The  propo- 
nent of  a  proposed  assignment  is  also  ex- 
pected to  file  comments  even  if  it  only  resub- 
mits or  Incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its  present 
Intention  to  apply  for  the  channel  if  it  is  as- 
signed, and,  if  authorized,  to  build  the  sta- 
tion promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  procedures.  The  following  pro- 
cedures will  govern  the  consideration  of  fil- 
ings in  this  proceeding: 

(a)  Counterproposals  advanced  in  this  pro- 
ceeding itself  will  be  considered,  if  advanced 
in  initial  comments,  so  that  parties  may 
comment  on  them  in  reply  comments.  They 
will  not  be  considered  if  advanced  In  reply 
comments.  (See  ?  1.420(d)  of  Commission 
Rules. 1 

(b)  With  respect  to  petitions  for  rule  mak- 
ing which  conflict  with  the  proposals)  in 
this  Notice,  they  will  be  considered  as  com- 
ments in  the  proceeding  and  Public  Notice 
to  this  effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial  com- 
ments herein.  If  filed  later  than  that,  ttaey 
will  not  be  considered  In  connection  •  with 
the  decision  in  this  docket. 

4.  Comments  and  reply  comments;  service. 
Pursuant  to  applicable  procedures  set  out  In 
§;  1.415  and  1.420  of  the  Commission's  Rules 


and  Regulations,  Interested  parties  may  file 
comments  and  reply  comments  on  or  before 
the  dates  set  forth  In  the  Notice  of  Proposed 
Rule  Making  to  which  this  Appendix  is  at- 
tached. All  submissions  by  parties  to  this 
proceeding  or  persons  acting  on  behsdf  of 
such  parties  must  be  made  in  written  com- 
ments, reply  comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on  the 
petitioner  by  the  person  filing  the  comments. 
Reply  comments  shall  be  served  on  the  per- 
son (s)  who  filed  comments  to  which  the  re- 
ply is  directed.  Such  comments  and  reply 
comments  shall  be  accompanied  by  a  certifi- 
cate of  service.  (See  §  1.420  (a),  (b)  and  (c) 
of  the  Commission  Rules.) 

5.  Number  of  copies.  In  accordance  with 
the  provisions  of  Section  1  420  of  the  Com- 
mission's Rules  and  Regulations,  an  origituil 
and  four  copies  of  all  comments,  reply  com- 
ments, pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  tnspectton  of  filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street.  N.W  .  Washington.  DC. 

|PR  D0C.77-140!  Filed  1-14-77:8:45  am] 

DEPARTMENT  OF 
TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[  49  CFR  Part  571  ] 

I  Docket   No.    77-01;    Notice    l| 

LAMPS,  REFLECTIVE  DEVICES,  AND 
ASSOCIATED   EQUIPMENT 

Proposed   Location  for  Wide  Trailer  Side 
Marker  Lamps 

This  notice  proposes  that  49  CTR 
571.108,  Motor  Vehicle  Safety  Standard 
No.  108,  be  amended  to  require  that  rear^ 
side  marker  lamps  on  trailers  80  inches 
or  more  in  overall  width  be  located  as 
close  as  practicable  to  the  lower  rear 
comer  of  the  trailer.  The  proposed  effec- 
tive date  of  this  amendment  is  Septem- 
ber 1,  1977. 

On  July  30,  1975,  in  response  to  a 
petition  from  the  International  Brothei  - 
hood  of  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers  of  America 
(Teamster's  Union ^,  the  Federal  High- 


way Administration's  Bureau  ol  Motor 
Carrier  Safety  *BMCS>  published  an  ad- 
vance notice  of  intent  to  amend  49  CFR 
393.14  to  require  large  semi  trailers  and 
full  trailers  operating  in  interstate  com- 
merce to  have  the  rear  side  marker  lamps 
at  or  near  the  lower  rear  corner  '  40  FR 
31959>.  The  purpose  of  the  proposal  is 
to  enhance  traffic  safety  by  providing  a 
driver  of  a  tractor  pulling  such  a  trailer 
with  a  reference  light  visible  in  the  out- 
side rearview  mirror  through  which  he 
may  check  the  tracking  of  the  trailer's 
rear  end  at  night  or  at  such  other  times 
as  the  headlamps  are  required  Tlie 
NHTSA  has  tentatively  determmed  that 
a  companion  amendment  of  Standard 
No.  108  is  required  to  preclude  a  conflict 
between  the  requirements  of  that  ^'ani- 
ard  and  the  BMCS  Regulations. 

BMCS,  having  evaluated  the  comments 
to  the  Advance  Notice,  is  proposing  <41 
FR  47948)  that  rear  side  marker  lamps 
be  "as  near  as  practicable  to  the  lower 
rear  corner,  and  visible  in  the  rearview 
mirror  of  the  truck  tractor  when  the 
trailer  is  tracking  straight  behind  the 
tractor."  The  NHTSA  proposal  requires 
only  that  the  lamps  be  located  as  clase 
as  practicable  to  the  lowep  res^r  corner. 
The  difference  in  requirements  is  dic- 
tated by  the  different  safety  mi^ion.s 
of  the  two  issuing  agencies — that  of 
NHTSA.  to  insure  that  motor  velj'-les 
are  manufactured  in  accordance  w;ih 
Federal  motor  vehicle  safety  stiindaid.'-. 
and  that  of  BMCS,  to  insure  that  com- 
mercial vehicles  in  interstate  .'ommeice 
are  operated  in  accordance  vkith  that 
agency's  safety  requirements.  Federal 
motor  vehicle  safety  standards  do  not 
apply  to  a  combination  of  vehicles 
1  tractor  and  trailer)  and  it  would  .lot  be 
possible  to  determine  at  time  of  manu- 
facture whether  the  rear  side  marker 
lamp  of  the  trailer  would  be  visible  in  the 
rearview  mirror  of  every  possible  irac'or 
that  could  tow  it. 

In  consideration  of  the  foregoing,  it 
is  hereby  proposed  that  Table  II  of  49 
CFR  571.108.  Motor  Vehicle  Safety 
Standard  No.  108,  be  revised  to  read  as 
follows : 


T.\BT.E  IT. — Location  of  required  Equipment — Multipurpose  patgengcr  vehitlrn.  ino  / .«, 
trailers,  and  buf€»,  of  80  or  more  inches  overaU  tpidtK 


llOIIl 


ful   1 


l»('alion  oil 


SmIp  iiuiikiT  !n'i!|is 


Traiii-rs 
lol.  3 


<>ii  fach  side— 1  ruii  a.';  far  lo  ilip  rear  a& 
practickblr  and  as  closi'  as  prtk-tioablp  lo 
the  lower  r^ar  corner,  and  1  amber  as  far 
to  ibe  from  as  pratiirablo. 


Interested  persons  are  Invited  to  sub^ 
mit  comments  on  the  proposal.  Com- 
ments should  refer  to  the  docket  number 
and  be  submitted  to:  Docket  Section,  Na- 
tional Highway  Traffic  Saleby  Adminis- 
tration, Ro<Hn  5108<  400  Sevmth  Street, 
S.W.,  Washington,  D.C.  20590.  It  Is  re- 
quested but  not  required  that  10  copies 
be  submitted. 


All  comments  received  before  the  clo.se 
of  business  on  the  comment  closing  date 
indicated  below  will  be  considered,  and 
will  be  available  for  examination  in  Uie 
docket  at  the  above  address  both  before 
an  after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closmg  date  will 
also  be  considered.  However,  the  rule- 
making action  may  proceed  at  any  time 
after  that  date,  and  comments  received 
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after  the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future  rule- 
making. The  NHTSA  will  continue  to  file 
relevant  material  as  it  becomes  available 
in  the  docket  after  the  closing  date,  and 
it  is  recommended  that  interested  per- 
sons continue  to  examine  the  docket  for 
new  material 

Comment  closing  date:  February  28. 
1977, 


Proposed  effective  date:  September  1, 
1977. 

(See.  103,  119,  Pub.  L.  88-663.  80  Stat.  718: 
IS  U3.0.  1392,  1407):  delegations  of  author- 
ity at  49  CFB  1.50  anfl  49  CFR  501.8.) 

Issued  on  January  7, 1977.  ' 

RoKRT  Ik  Carter, 
Associate  Administrator, 
Motor  Vehicle  Programs. 

(PR  Doc.77-1202  PUed  l-14-77;8:45  ami 


1 !       » 
I 


-r 


^ 


/' 


3189 


notices 


This  section  of  the  FEDERAL  REGISTER  contains  documents  other  than  rules  or  proposed  rules  that  are  applicable  to  the  public  Notices 
of  hearings  and  investigations,  committee  meetings,  agency  decisions  and  rulings,  delegations  of  authority,  filing  of  petitions  and  applications 
and  agency  statements  of  organization  and  functions  are  examples  of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Apricultural  Marketing  Seivice 

ADVISORY  COMMITTEE  ON  REGULATORY 
PROGRAMS 

Meeting 

Pursuant  to  the  provisions  of  Section 
10(a)  (2)  of  the  Federal  Advisory  Com- 
mittee Act  (86  Stat.  770),  notice  is  here- 
by given  of  a  meeting  of  the  Advisory 
Committee  on  Regulatory  Programs.  The 
Committee  will  meet  at  the  U.S.  Depart- 
ment of  Agriculture,  Was];)ington,  D.C., 
on  February  2  and  3,  1977.  The  meeting 
will  be  open  to  the  public  and  will  begin 
at  9  a.m.  on  February  2  in  Room  218-A, 
Administration  Building,  14th  Street  and 
Independence  Avenue,  S.W.,  and  is  uk^- 
jded  to  end  by  4:15  p.m.  on  Februl^  3. 

The  agenda  on  February  2  will  ipclude 
a  brief  discussion  of  recommendations 
from  the  meeting  of  October  20-21, 1976; 
and  a  review  of  the  day-to-day  regula- 
tory activities  of  the  meat  and  poultry 
inspection  program. 

The  agenda  on  February  3  will  be  re- 
served primarily  for  discussion  by  Com- 
mittee members  of  the  meat  and  poultry 
Inspection  program,  but  will  include  an 
opportunity  for  public  comments  and 
questions. 

Persons  who  wish  to  submit  statements 
for  consideration  by  Committee  members 
prior  to  or  during  the  meeting  are  re- 
quested to  send  them  to  Mr.  Donald  E. 
Wi^inson,  Administrator,  AMS,  n.S.  De- 
partment of  Agriculture,  Washington, 
D.C.  20250.  telephone  (202)  447-5115. 

Anyone  wishing  further  Information 
may  contact  Mr.  Wilkinson  at  the  above 
address. 

Dated:  January  11, 1977. 

William  T.  Manley, 
Deputy  Administrator, 
J  Program  Operations. 

fFB  Doc.77-1346  Filed  1-14-77;  8:46  am] 


SHIPPERS  ADVISORY  COMMITTEE 

Renewal;  Correction 

In  FR  Doc.  77-183  appearing  at  page 
818  in  the  Federal  Register  of  January 
4,  1977,  the  fifth  paragraph  is  corrected 
by  adding  the  date,  "December  22,  1978," 
Immediately  following  the  words  "com- 
mittee will  expire". 

Dated:  January  12, 1977. 

I  William  T.  MANLrr, 
...     Deputy  Administrator, 

Program  Operations. 
ira  Doc.77-1346  PUed  l-14-77;8:45  am] 


[Marketing  order  No.  905] 

SHIPPERS  ADVISORY  COMMITTEE 

Public  Meetings 

Piu-suant  to  the  provisions  of  section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act  (86  Stat.  770),  notice 
is  hereby  given  of  meetings  of  the  Ship- 
pers Advisory  Committee  established 
undei:  Marketing  Order  No.  905  (7  CFR 
Part  905) .  This  order  regulates  the  han- 
dling of  oranges,  grapefruit,  tangerines, 
and  tangelos  grown  in  Florida  and  is 
effective  pursuant  to  the  provisiwis  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674) .  The  committee  will  hold  meetings 
on  February  1  and  February  8,  1977,  at 
10:30  ajn.  in  the  A.  B.  Michael  Audito- 
rium of  the  Florida  Citrus  Mutual  Build- 
ing, 302  South  Massachusetts  Avenue, 
Lakeland,  Florida. 

The  meetings  will  be  open  to  the  pub- 
lic and  a  brief  period  will  be  set  tiside 
at  each  meeting  for  public  comments 
and  questiims.  The  agenda  of  each  meet- 
ing includes  analysis  of  current  infor- 
mation concerning  market  supply  and 
demand  factors,  and  consideration  of 
recommendations  for  regulation  of  ship- 
ments oS  the  named  frui^. 

The  names  of  committee  memb^v, 
agenda,  and  other  informati(m  pertain- 
ing to  each  meeting  may  be  obtained 
from  Prank  D.  Trovillion,  Manager, 
Growers  Administrative  Committee,  P.O. 
Box  R.  Lakeland,  Florida  33802;  tele- 
phone«13-682-3103. 

Dated:  January  12, 1977. 

William  T.  Manlet, 
Deputy  Administrator. 
Program  Operations. 

[PR  Doc. 77-1 420  Piled  1-14-77:8:45  am) 

CIVIL  AERONAUTICS  BOARD 

-     [Docket  30354] 

FLYING  TIGER  UNE.  INC.,  ET  AL. 

Enforcement  Proceediiig;  Assignment  of 
Proceeding 

This  proceeding  is  hereby  assigned  to 
Administrative  Law  Judge  Burton  S. 
Kolko.  Future  communications  should  be 
addressed  to  Judge  Kolko. 

Dated  at  Washington,  D.C,  Janu- 
ary 11,  1977. 

Henry  M.  Switkay, 
ActiTig  Chief  Administtative 
Law  Judge. 

[PR  Doc.77-1446  Piled  1-14-77:8:45  am] 


[Order  77-1-11:  Docket  79123] 

INTERNATIONAL  AIR- TRANSPORT 
ASSOCIATION 

Order  lj|elating  to  Ntfrth  Atlantic  Pa^ssenger 
Fares 

January  4,  1977. 

The  member  carriers  of  the  Interna- 
tional Air  Transport  Association  (LATA) 
have  reached  an  agre«nent  on  passenger 
fares  to  apply  ovct  the  North  Atlantic 
for  a  one  year  period  commencing  April 
1,  1977.'  Although  the  agreement  has 
not  been  formally  filed  with  the  Board. 
sufficient  information  has  been  made 
available  as  to  the  pr(^x)sed  fare  struc- 
ture and  fare  levels  to  permit  the  is- 
suance of  this  order.  The  proposed  New 
York-London  and  Miami-London  fares 
are  shown  in  the  attached  table  hereto.' 

As  the  attached  table  indicates,  fares 
iroai  New  York  are  proposed  to  be  in- 
creased in  varying  amounts  ranging  up 
to  17  percent.  Fares  from  Miami  are  pro- 
posed to  be  increased  up  to  22  percent. 
The  present  three-season  fare  structure, 
which  historically  haa  been  applied  to  a 
number  of  fares,  has  been  changed  to  a 
t^o-season  structure  with  the  peak  sea- 
son extended  by  one  month.'  The  only 
exception  to  the  two-season  structure 
applies  to  the  advance-purchase  excur- 
sion fare  (APEX)  which  would  have  a 
peak-of-peak  surcharge  of  $20  one  way 
for  eastbound  travel  In  July  and  for  west- 
bound travel  in  August.  Existing  week- 
end surcharges  will  continue  to  apply 
as  would  various  conditions  associated 
with  the  dUTerient  fares  with  the  excep- 
ticm  of  APEX  and  group  Incluslve-tour 
fares.  The  APEX  fare  toe  UJB.-origlnat- 
ing  traffic  is  proposed  to  have  the  ad- 
vance-purchase condition  lowered  frtm 
the  present  60  days  to  45  days  prior  to 
travel.  Further,  effective  October  1, 1977, 
the  present  22/45-day  length  of  stay  is 
prop<»ed  to  be  increased  to  14/45  days. 
The  group  inclusive-tour  fares,  presently 
available  to  groups  of  10  or  more  are  pro- 
posed to  be  available  to  groups  of  5  or 
more. 

The  purpose  of  this  order  is  to  estab- 
lish procedural  dates  for  the  submission 
of  carrier  justification  in  support  of  the 
agreemoit  and  of  comments  from  inter- 
ested persons.  The  carriers'  Justification 
for  the  agreement  should  assign  costs 
attributable  to  scheduled  passenger  serv- 


^  Excludes  lares  to/from  Canada  and  be- 
tween the  United  States  and  Spain. 

'  med  as  part  of  original  document. 

>  The  present  peak  season  for  U.S.-orlglnat- 
ing  traffic  is  now  June  through  August.  Tbe 
agreement  proposes  the  peak  seaaon  from 
May  15  through  September  15. 


^> 
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tee  under  both  the  "space  method"  stipu- 
lated by  the  Board  in  its  April  2.  1970 
decision  in  Docket  18381.  Nonpriority 
Mall  Rates  (Ohlers  70-4-9  and  70-4-lOK 
and  the  "revenue-offset  method," 
adopted  AprU  2.  1971  in  Phase  7  of  the 
Domestic  Passenger-Fare  Investigation. 
Docket  21866-7  (Orders  71-4-59  and  71- 
4-60).*  The  data  should  be  set  out  in  a 
tabular  format  as  suggested  in  Order  75- 
7-88.  July  17.  1975.  starting  with  histori- 
cal data  as  reported  to  the  Board  in  Form 
41  .reports  by  functional  account  for  to- 
tal transatlantic  services  for  the  year 
ended  September  30. 1976.  This  should  be 
adjusted  to  show  the  exclusion  of  those 
mar^t  areas  not  covered  by  the  agree- 
ment, e.g..  mid-atlantic  and  Intra- 
Eturope/Asia 'Africa  as.  well  as  scheduled 
all-cargo  and  chtirter  services  within  the 
North  Atlantic  area.  The  remainder,  per- 
taining to  North  Atlantic  scheduled  com- 
bination services,  should  be  adjusted  to 
show  the  present  economic  status  of 
scheduled  ptissenger  services  in  the  mar- 
ket area  covered  by  the  agreement.  Simi- 
larly, using  the  above  two  methods,  the 
carriers  are  expected  to  submit  forecast 
results  under  the  agreement  for  the  year 
ending  March  31.  1978.  both  including 
and  excluding  the  increased  fares  for 
which  approval  is  sought. 

In  addition,  the  carriers  will  be  re- 
quired to  submit  detailed  traffic  data 
showing  revenue  passenger-miles  and 
revenue  by  specific  fare  category,  as  well 
as  capacity  and  load-factor  Information 
both  for  the  historical  period  and  for  the 
forecast  period.  Including  and  excluding 
the  proposed  fareSpcrease. 

Finally,  the  carriers  are  requested  to 
specifically  justify  the  proposed  first- 
.  class  fares,  which  are  established  at  very 
high  levels  relative  to  the  proposed  nor- 
mal economy  fares,  and  additionally  to 
demonstrate  why  approval  of  first-class 
fare  Increases  is  warranted  in  view  of  the 
unresolved  matter  of  excess  baggage 
charges.  Carriers  are  directed  to  submit 
full  economic  support  for  any  increase  in 
normal  economy  fares,  which  the  Board 
has  noted  are  already  excessive  in  rela- 
tion to  costs  and  therefore  cross-subsi- 
dize low-rated  fares;  a  detailed  explana- 
tion for  the  proposed  changed  conditions 
In  the  APEX  fares  and  the  reduced  group 
Blze  for  orr  fares:  and  the  rationale 
warranting  Board  approval  for  increases 
in  Miami  fares  considering  the  earnings 
position  of  National  Airlines. 

Accordingly,  it  is  ordered.  That: 

.  1.  All  United  States  air  carrier  mem- 
bers of  the  International  Air  Transport 
Association  providing  services  within  the 
area  concerned  by  the  agreement  shall 
V  file  prior  to  January  25.  1977  full  docu- 
mentation and  economic  justification  for 
the  fares  and  related  conditions  embodied 
in  the  subject  agreement: 

?.  Comments  and  objections  from  in- 
terested persons  and  parties  shall  be  sub- 
mitted prior  to  January  25.  1977; 


^  NOTICES 

3.  Replies  to  submissions  received  in 
response  to  ordering  paragraphs  1  and  2 
above  shall  bg  submitted  no  later  than 
February  14. 1977:  and 

4  Insofar  as  air  transportation  as  de- 
fined by  the  Act  is  concerned,  tariffs  im- 
plementing the  subject  agreement  should 
not  be  filed  in  advance  of  Board  action  en 
the  subject  agreement. 

This  order  will  be  published  in  the 
Federal  Register. 

Phyllis  T.  Kaylor, 
Secretary. 

(FR  Doc.77-1446  Filed  1-14-77; 8; 45  am) 


PORT  OF  OAKUVND,  CALIFORNIA 

Meeting 

Notice  is  hereby  given  that  a  presenta- 
tion will  be  made  by  Port  of  Oakland  on. 
Monday.  January  24.  1977.  at  10:00  a.m. 
flocal  time),  in  Room  1027.  Universal 
Building,  1825  Connecticut  Avenue,  N.W.. 
Wa.^hington.  D.C.  regarding  the  Port's 
analysis  of  its  air  service  needs. 

Dated  at  Washington,  D.C,  Janu- 
ary 12.  1977. 

Phyllis  T.  Kaylor. 
I.  Secretary. 

(FR  Doc.77-1444  Piled  1-14-77:8:46  am] 


*ZB  furnishing  the  data  requested,  each 
carrier  Is  expected  to  attach  complete  ex- 
planatory data  to  describe  the  methods  used 
tfk  Bllacatlng  the  various  cost  Items. 


[Docket  274341 

TEXAS   INTERNATIONAL  AIRLINES.   INC. 

Oral  Argument  on  Motion  for  Summary 
Judgment 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  that  argument  on  the 
motion  for  summary  judgment  In  the 
above-entitled  proceeding  will  be  heard 
on  February  7.  1977  at  9:30  a.m.  (local 
time) ,  in  Room  1003.  Hearing  Room  B, 
Universal  North  BuUding.  1875  Con- 
necticut Avenue.  N.W.,  Washington,  D.C, 
before  the  unresigned  administrative  law 
judge. 

For  information  concerning  the  issues 
involved  and  other  details  in  this  pro- 
ceeding, interested  persons  are  referred 
to  the  docket  of  this  proceeding  on  file 
in  the  Docket  Section  of  the  Clvi} 
Aeronautics  Board.  j 

Dated  at  Washington.  D.C..  Jan- 
uary 11, 1977. 

Janet  D.  Saxon, 
Administrative  Law  Judge. 

(PB  Doc.77il443  Piled  1-14-77:8:46  ami 

COMMISSION  ON  CIVIL  RIGHTS 

OKLAHOMA  ADVISORY  COMMITTEE 

Amended  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  planning  meeting  of  the  Okla- 
homa Advisory  Committee  fSAC)  of  the 
Commission  a  notice  previously  published 
In  the  Federal  Register  Tuesday.  De- 
cember 21.  1976.  page  55567,  is  hereby 
amended  to  show  change  in  type  of  meet- 


ing. The  meeting  will  be  a  closed  or  ex- 
ecutive. The  meeting  date  and  place  re- 
main the  same. 

Dated  at  Washington,  D.C.  January  12, 
1977. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee  Management 

Officer. 

[FR  Doc.77-1373  Piled  1-14-77:8:45  amj 

DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

PETITION  BY  HYGRADE  HANDBAG  CORP. 

Determination  of  Eligibility  To  Apply  for 
Trade  Adjustment  Assistance 

A  petition  by  Hygrade  Handbag  Cor- 
poration. 235  Jersey  Avenue.  P.O.  Box 
549,  New  Brunswick,  New  Jersey  08901. 
a  producer  of  handbags  for  women  and 
girls,  was  accepted  for  filing  on  January 
11.  1977.  pursuant  to  Section  251  of  the 
Trade  Act  of  1974  (Pub.  L.  93-618  and 
SS  315.23  of  the  Adjustment  Assistance 
Regulations  for  Firms  and  Communities 
a  3  CFR  Part  315).  Consequently,  the 
United  States  Department  of  Commerce 
has  initiated  an  Investigation  to  deter- 
mine whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
firm  contributed  importantlv  to  total 
or  partial  separation  of  the  firm's  work- 
ers, or  threat  thereof,  and  to  a  decrease 
in  sales  or  production  of  the  petitioning 
firm.  ^ 

Any  party  having  a  substantial  inter- 
est in  the  proceedings .  may  request  a 
public  hearing  on  the  matter.  A  request 
for  a  hearing  must  be  received  by  the 
Chief,  Trade  Act  Certification  Division. 
Ek;onomic  Development  Administration. 
U.S.  Department  of  Commerce.  Wash- 
ington. D.C.  20230,  no  later  than  the 
close  of  business  of  the  tenth  calendar 
day  following  the  publication  of  this  no- 
tice. ^ 
Jack  W.  Osbtjrn,  Jr.. 
Chief,   Trade   Act  Certificmion 
Division.    Office   of   Planning 
and  Program  Support. 

[FR  Doc  77-1327  Piled  1-14-77:8:46  am] 


PENN  STATE  MILLS,  INC. 

Petition  for  a  Determination  of  Eligibility 
To  Apply  for  Trade  Adjustment  Assistance 

A  petition  by  Penn  State  Mills.  In- 
corporated. 361  Gordon  Street.  Allen- 
town.  Pennsylvania  18105.  a  producer  of 
knit  sport  shirts  for  men.  women  and 
children,  was  accepted  for  filing  on  Jan- 
uary 6.  1977.  under  section  251  of  the 
Trade  Act  of  1974  (Pub.  L.  93-618)  and 
5  315.23  of  the  Adjustment  Assistance 
Regulations  for  Firms"  and  Communities 
(13  CFR  Part  315). 

Consequently,  the  United  States  De- 
partment of  Commerce  has  initiated  an 
investigation  to  determine  whether  in- 
creased imports  into  the  United  States  of 
articles  like  or  directly  competitive  with 
those  produced  by  the  firm  contributed 
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importantly  to  total  or  partial  separa- 
tion of  the  firm's  workers,  or  threat 
thereof,  and  to  a  decrease  in  sales  or  pro- 
duction of  the  petitioning  firm. 

Any  party  having  a  substantial  interest 
in  the  the  proceedings  may  request  a 
public  hearing  on  the  matter.  A  request 
for  a  hearing  must  be  received  by  the 
Chief,  Trade  Act  Certification  Division, 
Economic  Development  Administration, 
U.S.  Department  of  Commerce,  Wash- 
ington, D.C.  20230,  no  later  than  the  close 
of  business  on  January  27. 1977. 

Jack  W.  Osburn,  Jr., 
Chief,  Trade  Act  Certi/ication 
Division,  Office  of  Planning 
and  Program  Support. 

[PR  Doc.77-1351  Piled  l-14-77;8:45  ami 


Office  of  the  Secretary 

CTAB  PANEL  ON  ENERGY  POLICY 

Open  Meeting 

Pursuant  to  Section  10(a^  (2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App.  I  (Supp.  V.  1975),  notice  is 
hereby  given  that  the  next  meeting  of 
the  Department  of  Commerce  Techni- 
cal Advisory  Board  (CTAB)  Panel  on 
Energy  Policy  will  be  held  on  Monday. 
February  7,  1977.  from  9:00  a.m.  to  5:00 
p.m.,  and  Tuesday,  February  8,  1977. 
from  8:30  a.m.  to  5:00  p.m.,  in  Room 
4830,  of  the  Main  Commerce  Building, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  (Public  entrance 
to  the  building  is  on  14th  Street,  between 
Constitution  and  E  Street,  NW.) 

The  Panel  has  been  established  to  as- 
sess the  current  energy  situation  from 
a  private  sector  point  of  view  and  to 
provide  an  experienced  and  independent 
voice  to  assist  the  further  development 
of  a  national  energy  program. 

The  agenda  for  the  two-day  meeting 
will  be:  (1)  Review  and  revision  of  re- 
vised draft  of  the  national  energy  policy 
document; 

(2)  Adoption  of  the  format  for  the 
Panel's  final  report;  and 

(3)  Adoption  of  the  schedule  for  ap- 
proval and  publication  of  the  Panel's 
final  report. 

The  meeting  will  be  open  to  public  ob- 
servation. The  public  may  submit  writ- 
ten statements  or  inquiries  on  agenda 
items  with  the  Chairman  before  or  sifter 
the  meeting.  A  limited  number  of  seats 
will  be  available  for  the  public  and  to 
the  press  on  a  first-come  first-serve  basis. 

Copies  of  minutes  will  be  made  avail- 
able for  copying,  30  days  alter  the  meet- 
ing, following  their  certification  by  the 
Chairman,  in  accordance  with  the  Fed- 
eral Advisory  Committee  Act,  at  the  U.S. 
Department  of  Commerce,  Central  Ref- 
erence and  Inspection  Facihty,  Washing- 
ton, D.C.  20230. 

■  Persons  desiring  further  information 
on  the  Panel  or  on  individusd  meetings 
should  contact  Mr.  WllUam  Dom,  Room 
3877,  U^.  Department  of  Commerce, 
14th   and  Constitution   Avenue,   NW., 


Washington,  D.C  20230;  telephone  (202) 
377-3668. 

Dated:  January  11, 1977. 

Betsy  Ancker -Johnson, 
Assistant  Secretary  for 
Science  and  Technology. 
(PR  Doc.77-1418  PUed  1-17-77:8:45  am] 

COMMISSION  ON  POSTAL 
SERVICE 

PUBLIC  SERVICE  COSTS  OF  POSTAL 
SERVICE 

Hearings  To  Be  Conducted  in  Toms  River, 
New  Jersey  and  Atchison,  Kansas 

Under  section  7(c)(1)  of  the  Postal 
Reorganization  Act  Amendments  of  1976, 
Pub.  L.  94-421.  90  Stat.  1309.  the  Com- 
mission on  Postal  Service  gives  notice  of 
its  intention  to  hold  hearings  in  Toms 
River.  New  Jersey  and  Atchlnson,  Kan- 
sas. This  notice  will  supplement  an  ear- 
lier notice  of  December  22,  1976  <41  FR 
55738)  which  announced  hearings  to  be 
held  between  January  18  and  February  3, 
1977,  in  18  other  cities  throughout  the 
nation,  including  Washington.  D.C. 

Members  of  the  public  are  invited  to 
appear  before  the  Commission  to  address 
the  five  issues  of  postal  policy  enumer- 
ated in  the  Federal  Register  notice  of 
November  22,  1976  (41  FR  51435-51436). 
Generally,  these  Issues  concern  the  def- 
inition and  quantification  of  the  public 
service  costs  of  postal  service  to  the 
American  public,  postal  rates  and  classi- 
fications, and  the  Impact  of  new  and 
developing  electronic  communication 
systems  upon  the  Postal  Service.  Persons 
wishing  to  testify  should  notify  the  Com- 
mission as  soon  as  possible  at  the  follow- 
ing address: 

Commission  on  Postal  Service,  1750  K  Street 
NW..  Suite  801.  Washington,  D.C.  20006. 

Individuals  testifying  for  themselves 
are  to  bring  three  copies  of  their  testi- 
mony \dth  them  to  the  hearing.  Organi- 
zations and  businesses  will  be  required  to 
file  15  advance  copies  of  their  testimony 
at  least  10  days  before  the  hesiring.  Those 
copies  should  be  mailed  to  the  above 
address. 

There  follows  a  supplemental  schedule 
of  hearings : 

February  9.  1977:  Toms  River,  New  Jersey. 
February  10,  1977:  Atchison,  Kansas. 

Each  person  notifying  the  Commission 
of  his  intent  to  testify  will  be  informed 
by  the  Commission  of  the  time  and  place 
of  the  hearing  at  which  the  person  in- 
tends to  testify. 

By  the  Commission. 

Dated:  January  11, 1977. 

David  Minton, 
Executive  Director. 

[PR  t)oc.77-1329  PUed  1-14-77:8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  671-1;  PP68J 

PESTICIDE  AND  FOOD  ADDITIVE 
PETITIONS 

Filing 

Pursuant  to  the  provisions  of  Sections 
408(d)  (1)  and  409(b)  (5)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  the  lii- 
vironmental  Protection  Agency  gives  no- 
tice that  the  following  petitlcais  have 
been  submitted  to  the  Agency  for  consid- 
eration. 

PP    7P1889.    BASP    Wyandotte    Corp.,    100 
Cherry  Hill  Road,  PO  Bo«  181.  Parslppany 
NJ  07054,  proposes  that  40  CPR  180.3S5  be 
amended  by  the  establishment  of  a  toler- 
ance for  combined  residues  of  the  herbl- 
z»thladlazln-4(3i/)-one-2,a-dloxlde)      and 
Its  6-  and  8-hydroxy  metabolites  In  or  on 
the  raw  agricultural  commodity  group  seed 
and  pod  vegetables  (dry)  at  0  05  part  per 
mlUlon  (ppm).  Pn^Kwed  analytical  meth- 
od for  determining  residues  Is  a  gas  chro- 
matographic    procedure     \i6lng     a     flame 
photometric  detectft  In  the  sulfur-speclflc 
mode    (394   nanometers).  PM25    (202/42ft- 
2632) 
PP  7P1886  ChemagTo  Agrtcultiiral  Dlv.,  Mo- 
bay  Chemical  Corp..  PO  Box  4618.  Kansas 
City  MO  84120.  proposes  that  40  CPR  180.- 
330  be  amended  by  the  establishment  of 
tolerances  for  combined  reslduss  of  the 
In^ctlcide   S-12-(ethylsulflnyl)    ethyl]    O, 
O-dlmethyl  phosphorothloate  and  Its  chol- 
Inesterase-lnhlbltlng  metabolites  In  or  the 
raw  agricultural  commodities  wheat  grain 
at   0.2   ppm  and   wheat  straw  at"  6  ppm. 
Proposed  analytical  method  for  determin- 
ing residues  Is  a  thermionic  emission  gas 
chromatographic  procedure  using  a  phos- 
phorus-sensitive detector.  PM16  (202/42*- 
9425) 
PAP    7H6165.    Chemagro    Agricultural    Dtv., 
Mobay  Chemical   Corp.,  proposes  that  21 
CFR  561.234  be  amended  by  the  establish- 
ment of  a  rerulatlon  permitting  the  use  of 
the   above   insecticide  on  growing  wheat 
with  a  tolerance  of  0.6  ppm  in  wheat  bran. 
PM16  (202/426-6425) 
PP  7F1890.  The  Upjohn  Co..  Kalamazoo  MI 
49001.    proposes   that   40   CPR    180.336   be 
amended  by  the  establishment  of  a  toler- 
ance for  residues  of  the  fungicide  cyclo- 
hexlmlde     ( 3-  ( 2-  ( 3.5-dlmethyl-2-oxocyclo- 
hexyl)-2-hydroxyethyllglutanmlde    In    or 
on  the  raw  agricultural  commodity  cher- 
ries at  0.05  ppm.  PropKJsed  analytical  meth- 
od for  determining  residues  Is  a  <:yllnder 
plate    bloassay    utilizing    Saccharomycea 
cerrtHsiae  (VC  1606  strain)  on  a  veast-dex- 
trose  agar  medium.  PM21  (202/426-2454) 

Interested  persons  are  Invited  to  sub- 
mit written  comments  on  smy  petitions 
referred  to  in  this  notice  to  the  Federal 
Register  Section,  Technical  Services  Di- 
vision (WH-569) ,  OfBce  of  Pesticide  Pro- 
grams. Rm.  401,  East  Tower.  401  M  St. 
SW.  Washington  DC  20460.  Three  copies 
of  the  comments  should  be  submitted  to 
facilitate  the  work  of  the  Agency  and  of 
others  interested  in  inspecting  them.  In- 
quiries concerning  specific  petitions  re- 
ferred to  in  this  notice  may  be  directed 
to  the  designated  Product  Manager 
(PM).  Registration  Division  (WH-567). 
Office  of  Pesticide  Programs,  at  the  above 
address,  or  by  telephone  at  the  niunbers 
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cited.  Written  comments  should  bear  a 
a  notation  Indicating  the  number  of  the 
petition  to  which  the  comments  pertain. 
Comments  may  be  made  at  any  time 
while  a  petition  is  pending  before  the 
Agency.  AU  written  comments  filed  pur- 
suant to  this  notice  wQl  be  available  for 
public  inspection  in  the  office  of  the  Fed- 
eral Register  Section  from  8:30  to  4  p.m. 
Monday  through  Friday. 

Dated:  January  10.  1977. 

Douglas  D.  Campt, 
Acting  Director. 
Registration  Ditision. 

(PR  Doc.77-1319  FUed  1-14-77:8:46  am) 


[FRL  671-81 

CITY  OF  JACKSONVILLE,   JACKSON 
COUNTY,  OREGON 

Availability  of  Draft  Environmental  Impact 
Statement 

Pursuant  to  section  102' 2)  (O  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Environmental  Protection 
Agency  has  prepared  a  draft  environ- 
mental Impact  statement  (DEIS)  for  the 
City  of  Jacksonville.  Jackson  County. 
Oregon. 

The  subject  action  is  to  provide  an  in- 
stitutionally acceptable  wastewater  dis- 
posal system  for  the  citizens  of  Jackson- 
ville, Oregon,  located  5  miles  west  of  the 
City  of  Medford  in  Jackson  County, 
Oregon. 

The  DEIS  was  transmitted  to  the 
Coimcll  on  Environmental  Quality  on 
January  6.  1977.  In  accordance  with 
CEQ's  notice  of  availability,  comments 
are  due  on  February  28,  1977.  Copies  of 
the  DEIS  are  availably  for  review  and 
comment  from:  Mr.  Richard  Thiel, 
Chief,  Environmental  -Impact  Section, 
M/S  443.  U.S.  Environmental  Protection 
Agency,  Region  10.  1200  Sixth  Avenue, 
Seattle.  Washington  98101  (telephone: 
206-442-4011  or  fts  399-4011) . 

Copies  of  the  DEIS  are  available 
for  public  inspection  at  the  following 
locations: 

Environmental  Protection  Agency.  Public  In- 
^formatlon    Reference    Unit.    Room    2922, 

Waterside  Mall.  401  M  Street  aw.,  Wash- 

InRtoD.  D.C.  20460. 

Bnvlronmenui  Protection  Agency.  Region  X 
Library.  1200  Sixth  Avenue.  Seattle.  Wash- 
ington 98101. 

Information  copies  of  the  DEIS  are 
available  at  cost  ( 10  cents  per  page)  from 
the  Environmental  Law  Institute.  1346 
Connecticut  Avenue,  NW.  Washington. 
DC  20036.  Please  reference  ELR  No. 
70019. 

Copies  of  the  DEIS  have  been  sent  to 
various  Federal.  ■  State,  and  local  agen- 
cies, and  Interested  individuals  as  out- 
lined In  the  CEQ  Guidelines. 

Dated:  January  11. 1977. 

Peter  L.  Cook. 
Acting  Director, 
Office  of  Federal  Activities. 

(FR  Doc.77-1321  FUed  1-14-77:8:46  am] 
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(FRL  671-51 

PROPOSED  STANDARDS  OF  PERFORM- 
ANCE FOR  LIGNITE-FIRED  STEAM  GEN- 
ERATORS 

Availability  of  Draft  Environmental  Impact 
Statements 

Pursuant  to  the  EPA  procedures  for 
the  Voluntary  Preparation  of  Environ- 
mental Impact  Statements  (39  FR 
37419),  the  Environmental  Protection 
Agency  has  prepared  a  draft  environ- 
mental impact  statement  (DEIS)  for  the 
Proposed  Standards  of  Performance  for 
Lignite-Fired  Steam  Generators. 

Standards  of  performance  under  sec- 
tion 1 1 1  of  the  Clean  Air  Act  are  proposed 
following  a  detailed  investigation  of  air 
pollution  control  methods  available  to 
the  affected  industry  and  the  impact  of 
their  costs  on  the  industry.  The  subject 
document  sun^arizes  the  information 
obtained  from  ajich  a  study  of  lignite- 
fired  steam  generators.  Large  fossil  fuel- 
fire  steam  generators  were  originally 
selected  for  standards  of  performance 
because  this  category  is  the  largest  sta- 
tionary source  of  sulfur  dioxide,  partic- 
ulate matter,  and  nitrogen  oxides. 

This  DEIS  was  transmitted  to  the 
Council  on  Environmental  Quality 
(CEQ)  on  January  6.  1977.  In  accord- 
ance with  CEQ's  notice  of  availability, 
comments  are  due  on  February  24.  1977. 
Copies  of  the  DEIS  are  available  from: 
Environmental  Protection  Agency.  Pub- 
lic Information  Center,  PM-215.  Wash- 
ington. D.C.  20460  (telephone:  202-755- 
0707) . 

Copies  of  the  DEIS  are  available  for 
public  inspection  at  the  following  lo- 
cation : 

Environmental  Protection  Agency.  Public  In- 
formation Reference  Unit,  Room  2922. 
Waterside  Mall.  401  M  Street,  SW.  Wash- 
ington, D.C.  20460. 

Information  copies  of  the  DEIS  are 
available  at  cost  (10  cents/page)  from 
the  Environmental  Law  Institute.  1346 
Connecticut  Avenue.  NW.  Washington. 
DC  20036.  Please  reference  ELR  No. 
70020. 

Copies  of  the  DEIS  have  been  sent  to 
various  Federal.  State,  and  local  agen- 
cies, and  interested  individuals  as  out- 
lined in  the  CEQ  Guidelines. 

Dated:  January  11, 1977. 

I  Peter  L.  Cook, 

Acting  Director. 
Offlce  of  Federal  Activities. 

(FR  Doc.77-1322  Filed  l-r4-77:8:46  ami 


Metropolitan  Sanitary  District  of 
Greater  Cliicago,  Calumet  Tunnel  Sys- 
tem, Chicago,  Illinois. 

The  subject  action  of  the  FEES  is  the 
cumulative  effects  of  constructing  and 
operating  three  conveyance  tunnel  sys- 
tems which  are  part  of  the  total  Tunnel 
and  Reservoir  Plan.  These  three  tuimel 
systems  are:  (1)  Mainstream,  59th  to 
Addison  Streets.  (2)  Calumet,  and  (3) 
Lower  Des  Plaines. 

This  FEIS  -was  transmitted  to  the 
Council  on  Environmental  Quality 
(CEQ)  on  January  3,  1977,  and  in  ac- 
cordance with  the  CEQ  Guidelines  (40 
CFR  1500.11).  no  administrative  action 
will  be  taken  by  this  Agency  until  thirty 
days  after  receipt  of  the  FEIS  by  the 
Council.  Copies  of  the  FEIS  are  available 
for  review  from :  Mr.  Gene  Wojcik.  Envi- 
ronmental Protection  Agency.  Region  V. 
EIS  Preparation  Section,  12th  Floor,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604  (telephone  312-353-21,'^7). 

Copies  of  the  DEIS  are  available  for 
public  inspection  at  the  following  loca- 
tions : 

Environmental  ProtectlolKAgency,  Public  In- 
formation Reference  Jbnlt,  Room  2922. 
Waterside  Mall.  401  tiT  Street.  SW.  Wash- 
ington, D.C.  20460. 

Environmental  Protection  Agency.  Region  V 
Library,  14th  Floor,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604. 

Information  copies  of  the  FEIS  are 
available  from  the  Environmental  Law 
Institute,  1346  Connecticut  Avenue,  NW.. 
Washington,  D.C.  20036,  at  cost  (10 
cents/page).  Please  reference  ELR  No. 
70001. 

Copies  of  4,he  FEIS  have  i>een  sent  to 
various  Fed  Aral,  State,  and  local  agen- 
cies, and  interested  individuals  as  out- 
lined in  the  CEQ  Guidelines. 

Dated:  January  11, 1977. 

Peter  L.  Cook, 
.  Acting  Director, 

Office  of  Federal  Activities. 

(PR  Doc. 77-1 323  Filed  l-14-77;8:46  am] 


(FRL  671-7)  I 

CALUMET  TUNNEL  SYSTEM 

Availability  of  Final  Environmental  Impact 
Statement 

Pursuant  to  section  102(2)  (C>  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Environmental  Protection 
Agency  has  prepared  a  final  environ- 
mental impact  statement  (FEIS)  for  the 
Tunnel  Component  of  the  Tunnel  and 
Reservoir  Plan  (TARP)  proposed  by  the 


[FRL  666-51 

CALIFORNIA  STATE  MOTOR  VEHICLE 
POLLUTION  CONTROL  STANDARDS 

Waiver  of  Federal  Preemption 

^  I.  Introduction 

On  July  23.  1976,  the  Environmental 
Protection  Agency  (EPA) ,  by  notice  pub- 
lifhed  in  the  Federal  Register  (41  FR 
30383 ) .  announced  a  public  hearing  pur- 
suant to  section  209(b)  of  the  Clean  Air 
Act.  as  amended  (hereinafter  the  "Act") 
142  U.S.C.  1857f-6a(b)).  That  hearing 
was  called  to  consider  a  request  by  the 
State  of  California  that  the  Administra- 
tor waive  application  of  section  200(a)  of 
the  Act  with  respect  to  a  number  of  ac- 
tions taken  to  revise  CaUfornla's  motor 
vehicle  emissions  control  program.  Sec- 
tion 209 (b>  of  the  Act  requires  the  Ad- 
ministrator to  grant  such  waiver,  after 
opportunity  for  a  public  hearing,  unless 
he  finds  that  the  State  of  California  does 
not    require   standards   more  stringent 
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tlian  applicable  Federal  standards  to 
meet  compelling  and  extraordinary  ccHi- 
ditions,  or  that  such  State  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  202(a)  of 
the  Act.  State  standards  smd  enfoccement 
procedures  are  deemed  not  to  be  consist- 
ent with  section  202(a)  if  there  is  inade- 
quate lead  time  to  permit  the  develop- 
ment and  a];H>lication  of  the  requisite 
technology,  giving  appropriate  consider- 
ation to  the  cost  of  compliance  within 
that  time  frame,  or  if  the  Federal  and 
California  test  procedures  are  inconsist- 
ent. 

•  The  public  hearing  was  held  in  Los 
Angeles,  California,  on  August  25  and 
26,  1976,  and  the  following  three  issues 
were  addressed: 

(i)  Exhaust  emission  standards  and 
test  procedure  for  1978  model  year 
medium  duty  velilcles; 

(ii)  Application  of  the  fuel  evapora- 
tive emission  standards  and  test  proce- 
dure (SHED  test)  to  1978  and  subsequent 
model  year  medium  duty  vehicles  and 
heavy  duty  vehicles;  and 
•  (ill)  Fill  pipe  and  opening  specifica- 
tions for  1977- and  subsequent  model  year 
gasoline-powered  motor  vehicles. 

The  record  was  kept  open  imtil  Sep- 
tember 10,  1976,  for  the  submission  of 
written  material,  data  or  arguments  by 
interested  persons. 

Today's  decision  deals  with  the  second 
item  above,  the  application  of  Califor- 
nia's evaporative  emission  standard  and 
test  procedure  (SHED  test)  ^  to  1978  and 
subsequent  model  year  gasoline-powered 
medium  duty  and  heavy  duty  vehicles, 
and  also  with  the  application  of  these 
regulations  to  1978  and  subsequent  model 
year  gasoline-powered  passenger  cars 
and  light  duty  trucks.  Decisions  on  the 
other  two  items  have  been  published 
recently  in  the  Federal  Register. 

I  have  determined  that  I  cannot  make 
the  findings  required  for  denial  of  the 
waiver  under  section  209(b),  and  there- 
fore I  am  compelled  to  grant  the  re- 
quested waiver  of  Federal  preemption  as 
applicable  to  1978  and  subsequent  mcxiel 
year  gasoline-powered  medium  duty  and 
heavy  duty  vehicles.  The  record  of  the 
hearing  and  the  other  information  avail- 
able to  me  clearly  Indicate  that  com- 
pelling and  extraordinary  conditions 
exist  in  the  State  of  California,  that  the 
requisite  technology  is  currently  availa- 
ble, and  that  there  appears  to  be  ade- 
quate lead  time  to  permit  the  ap^li^^ 
tion  of  this  technology  to  1978  model  year 


^  The  most  Important  aspect  of  the  Cali- 
fornia evaporative  emission  regulations  is 
that  the  standard  is  meaarured  under  the 
SHED  test.  The  SHED  test  Is  a  method  used 
to  determine  evaporative  emission  levels  by 
placing  a  vehicle  in  a  sealed  enclosure.  How- 
ever, in  addition  to  requiring  a  SHED  test, 
the  California  test  procedure  regulations  In- 
clude provisions  for  demonstrating  compli- 
ance with  the  evaporative  emission  standard, 
such  as  requiring  SHED  tests  to  be  run  at 
periodic  intervals  on  60,0(X)  mile  durabUity 
vehicles.  This  aspect  of  the  Califoniia  regu- 
lations will  be  referred  to  as  "50,000  mile 
SHED  dvirabiUty  testing"  throughout  this 
decision.  ' 


medium  duty  and  heavy  duty  vehicles. 

As  regards  tbe  Califbnxia  SHED 
(evaporative  emission)  regulations  ai>- 
plioeble  to  1978  and  subsequent  modd 
year  gtasollne-powered  passenger  cars 
and  light  duly  trucks,  I  have  determined 
ab&t  the  original  walv^  granted  to  Cali- 
fornia for  these  regulations  on  July  11, 
1975  (see  40  FR  30311.  July  18.  1975). 
was  improperly  deemed  to  lapse  upon 
the  promulgation  of  Federal  SHED  reg- 
ulations for  this  same  class  of  vehicles 
(see  41  F^  35626.  August  23,  1976) .  Con- 
sequently the  waiver  of  July  11  is  rein- 
stated, and  thereby  continues  in  effect 
for  1978  and  subsequent  model  year  pas- 
senger cars  and  light  duty  trucks. 

With  respect  to  1978  model  year  me- 
dium duty  vehicles,  and  with  reelect  to 
1978  and  subsequent  model  year  heavj- 
duty  vehicles,  California's  evaporative 
emission  standard  and  test  procedures 
are  more  stringent  than  applicable  Fed- 
eral standards,  since  no  Federal  stand- 
ards are  currently  in  effect.  With  regard 
to  those  California  vehicles  for  which 
there  are  Federal  standards  currently 
in  effect,  specifically  1978  and  subsequent 
model  year  passenger  cars  and  light  duty 
trucks,  and  most  1979  and  subsequent 
model  year  medium  duty  vriiicles,  I  can- 
not find  tiiat  tlie  California  standard 
and  test  procedures  (including  the  ac- 
companying enforcement  procedures) 
are  not  more  stringent  than  applicable 
Federal  standards  and  Federal  test  and 
enforcement  procedures. 
.  On  October  5.  1976.  the  California  Air 
Resources  Board  (CARS)  adopted  cer- 
tain amendments  to  its  SHED  regula- 
tions. Although  some  aspects  of  the  Oc- 
tol>er  5  amendments  were  not  discussed 
at  the  public  hearing  of  August  25  and 
26.  it  appears  that  these  amendments 
eliminate  tiie  iwtential  lead  time  prob- 
lems to  be  discussed  later.  As  a  result, 
this  waiver  decision  includes  .the  Octotier 
5  amendments,  tuid  the  waiver  with  re-, 
spect  to  medium  duty  and  heavy  duty 
vehicles  is  granted  specifically  in  light  of 
these  amendments.  However,  due  to  the 
fact  that  the  manufacturers  have  not 
had  an  opportunity  to  comment  upon  all 
of  the  October  5  amendments,  the  waiver 
actions  announced  in  tills  decision  will 
be  subject  to  reconsideration  as  part  of 
the  forthcoming  EPA  public  hesu-tng 
(California  waiver  hearing)  on  January 
27  and  28,  1977.  announced  recently  In 
the  Federal  Register.  ITiese  waiver  ac- 
tions will  be  reconsidered  if  the  ETA  is 
provided  with  sufficient  Information  to 
indicate  that  the  findings  required  in 
order  to  deny  a  California  waiver  re- 
quest can  be  made. 

n.  Background 

The  CARB  first  adopted  a  SHED  test 
procedure  for  measuring  evaporative 
emission^n  April  16.  1975,  for  1977  and 
subsequuiKmodel  year  passenger  cars 
and  liglit  dW  trucks.  The  test  proce- 
dures were  sul^equently  unended  on 
May  14,  1975.  On  July  11,  1975,  the  EPA 
denied  a  waiver  request  for  this  standard 
and  test  procedure  for  the  1977  modd 
year,  and  granted  a  waiver  for  1978  and 


subsequent  model  years.  See  40  FR  30311 
(July- 18.  1975).  This  waiver  was  deemed 
to  be  no  longer  In  effect  when  EPA 
promulgated  a  Federal  SHED  test  pro- 
cedure for  measuring  evt^Toratlve  emis- 
sions for  1978  and  subsequent  model 
year  light  duty  vehicles  and  light  duty 
trucks.  See  41  FR  35626  (August  23, 
1976) . 

On  March  31. 1976.  the  CARB  amended 
its  evaporative  emlssl(H)  regulations  to 
extend  the  applicability  of  the  standard 
of  6  grams  of  hydrocarbons  (HO  per 
test,  as  measured  under  the  SHED  test 
procedure,  to  all  1978  and  subsequent 
model  year  gasoline-powered  motor  ve- 
hicles except  motorcycles.  On  that  same 
daj'  the  CARB  amended  the  SHED  test 
pwcedures  to  include  a  requiremeiit  of., 
50,000  mile  SHED  duTabihty  t^tiog-tor 
passenger  cars,  light  duty  trticks  and 
medium  duty  vehicles. 

Undw  the  CARB  regulations,  in  order 
to  demonstrate  compliance  with  the  6 
gram  standard,  medium  duty  vehicles 
are  required  to  be  tested  under  the  SHED 
procedure.  As  for  heavy  duty  vehicles, 
however,  the  March  31  regulations  pro- 
vided that  these  vehicles  would  not  "nor- 
mally" be  required  to  undergo  SHED 
testing  in  order  to  demonstrate  compli- 
suice  with  the  standard,  but  rather  would 
be  approved  on  the  basis  of  arv engineer- 
ing evaluation  of  the  evaporative  emis- 
sion control  system  and  data  submitted 
by  the  manufacturer.' 

Subsequent  to  the  public  hearing  of 
August  25  and  26.  and  as  a  result  of  the 
concerns  that  were  raised  at  that  hear- 
ing, on  October  5,  1976,  the  CARB 
adopted  certain  amendments  to  the  Cali- 
fornia SHED  regulations.  One  of  these 
changes  was  to  eliminate  the  word  "nor- 
mally" from  the  regulations  so  as  to  more 
appn^riately  reflect  the  intention  of  the 
CARB  not  to  reqtiire  SHED  testing  for 
hea\T  duty  vehicles.  The  other  signifi- 
cant amendment  was  a  change  to  «the 
durability  testing  requir«nent  for  pas- 
senger cars,  light  duty  trucks  and  me- 
dium duty  vehicles.  An  optional  proce- 
dure was  established  for  the  1978  model 
year  whereby  instead  of  running  SHED 
tests  at  specified  intervals  on  a  durability 
vehicle,  a  manufacturer  can  demon- 
strate the  durability  of  an  evaporative 
emission  control  system  through  a  com- 
bination of  bench  tests  and  vehicle  tests 
in  order  to  establish  an  appropriate  de- 
terioration factor,  with  the  manufactur- 
er's method  subject  to  the  approval  of  the 
Ebcecutlve  OfBcer  of  the  CARB. 

The  CARB  informed  the  EPA  of  the 
October  5  amendments  hy  letter  dated 
November  1. 1976,  imd  requested  a  waiver 
for  these  amendments.  In  that  same  let- 
ter the' CARB  contended  that  the  EPA 
erroneously  deemed  the  original  Califor- 
nia SHED  waiver  (for  1978  and  subse- 
quent model  year  passenger  cars  and 


*  When  the  term  "heavy  duty  vehicles"  is 
used  throughout  this  decision  it  will  mean 
all  heavy  duty  vehicles  except  medium  duty 
vehicles.  As  defined  by  Callfomla,  fb»  td»- 
dlum  duty  v^lcle  class  Is  a  subset  of  tbe 
heavy  duty  vehicle  category. 
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light  duty  trucks)  to  be  no  longer  In 
effect  when  EPA  promulgated  Fedoial 
SHED  regulations  applicable  to  this 
same  class  of  vehicles  (see  41  FH  35628, 
August  23.  1976) .  The  CARB  argued  that 
the  (K'iginal  California  SHED  waiver 
should  be  reinstated,  and  that  such  re- 
instatement should  Include  the  October 
5  amendments  as  applicable  to  passenger 
cars  and  light  duty  trucks. 

In  order  to  properly  decide  that  a 
waiver  granted  to  California  for  certain 
regiilations  should  not  remain  in  effect,  I 
must  make  specific  findings  regarding 
whether  California  continues  to  comply 
with  the  conditions  for  a  waiver.  Since 
such  findings  were  not  made  in  the 
SHED  situation.  I  have  determined  that 
the  original  California  SHED  waiver  was 
inccnrectly  deemed  to  lapse  upon  the  pro- 
mulgation of  Federal  SHED  regulations. 
The  waiver  granted  to  California  on  July 
11.  1975  (see  40  FR  30311.  July  18.  1975). 
Is  therefore  reinstated  and  is  in  effect 
for  1978  and  subsequent  model  year  pas- 
.senger  cars  and  light  duty  trucks.  Pur- 
thermore,  I  intend  to  extend  the  re- 
instatement of  this  waiver  to  encom- 
pass the  October  5  amendments  unless 
further  information  is  provided  to  EPA 
prior  to  or  at  the  public  hearing  of  Janu- 
ary 27  and  29,  1977,  enabling  me  to  make 
the  findings  required  in  order  to  deny  a 
Callfomla  waiver  request.  • 

As  stated  above,  there  are  Federal 
SHED  regulations  currently  applicable  to 

1978  and  subsequent  model  year  light 
duty  vehicles  and  light  duty  trucks  (see 
41  PR  35626,  August  23.  1976) .  Tlie  F^- 
eral  numerical  standard  is  6  grams  HC 
per  test  as  measured  under  the  SHED 
test  procedure,  which  Is  the  S8une  as  the 
Callfomla  standard.  The  KPA  recently 
promulgated  Federal  light  duty  truck 
regulations  which  expand  the  light  duty 
truck  class  for  1979  and  subsequent 
model  years  to  include  most  vehicles  with 
a  gross  vehicle  weight  rating  of  up  to 
8,500  pounds.  This  correspondingly  In- 
creases the  class  of  vel^cles  subject  to 
Federal  SHED  regiUations  for  1979  and 
subseQuent  model  years,  and  encom- 
passes most  of  the  vehicles  within  the 
Callfomla  mediuim  duty  vehicle  category. 

As  part  of  the  waiver  cations  an- 
nounced in  this  decision,  California  is 
being  given  the  authority  to  require 
50,000  mile  SHED  durabUlty  testing  for 

1979  and  subsequent  model  year  medium 
duty  vehicles.  This  is  in  spite  of  the  fact 
that  EPA  specifically  rejected  this  meth- 
od for  testing  the  durability  of  evapora- 
tive emission  control  systems  when  pro- 
mulgating Federal  SHED  regulations  for 
light  duty  vehicles  and  light  duty  trucks. 
As  stated  in  the  preamble  to  the  Federal 
SKED  regiilatlons: 

For  e^aust  emission  control  system  evalu- 
ation, the  testing  protocols  Include  the  op- 
eration of  a  limited  niunber  of  test  Vehicles 
over  a  defined  60.000  mile  run.  The  60,000 
miles  are  usually  accumulated  during  a  3 
mpnth  period.  Bowever,  there  are  technical 
reasons  for  bellertng  tb*t  the  durability  of 
•raporatlve  emlBslon  control  systons  may  be 
mors  significantly  affectM  by  time  than  by 
mlleags;  eztenslTS  use  of  plastlc-llke  mate- 
rials Is  expected  to  be  mads  to  seal  poeelble 
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sources  of  evaporative  emissions,  and  such 
materials  tend  to  deteriorate  as  a  fa..ctlon 
of  time,  rather  than  miles.  Thus  there  is  c:n- 
slderable  question  about  the  validity  of  uti- 
lizing the  50,000  mile  test  as  a  basis  for  evalu- 
ating the  durability  of  evai>orative  emission 
control  systems. 

41  FR  35626.  35627  (August  23,  1976). 
"nils  conclusion  reached  at  the  Federal 
level,  however,  has  no  bearing  on  a  Cali- 
fornia waiver  situation.  As  stated  in  pre- 
vious waiver  decisions,  questions  con- 
cerning the  wisdom  of  California's  ac- 
tions are  beyond  the  scope  of  my  review 
imder  section  209(b)  ^f  the  Act.  See,  e.Q., 
41  FR  44209  (October  7,  1976) ;  40  F^ 
23102,  23104  (May  28,  1975) . 

m.  Discussion 

Stringency.  Under  <Mie  of  the  criteria 
of  section  209(b)  of  the  Act,  I  am  re- 
quired to  grant  a  waiver  to  Callfomla 
unless  I  find  that  California  "does  not 
require  standards  more  stringent  than 
applicable  Federal  standards  to  meet 
compelling  and  extraordinary  condi- 
tions." In  discussing  the  relative  strin- 
gency of  the  Federal  and  California 
evaporative  emission  standards,  the  ve- 
hicles within  the  coverage  of  the  Califor- 
nia regulations  should  be  separated  into 
two  categco-ies.  With  respect  to  1978 
model  '^ear  (and  some  1979  and  subse- 
quent) medium  duty  vehicles,  and  1978 
and  subsequent  model  year  heavy  duty 
vehicles,  no  Federal  SHED  regulations 
ar«  currently  in  effect.  For  these  vehicles 
the  California  SHED  regulations  are 
therefore  more  stringent  than  applica- 
ble Federal  standards. 

Federal  SHED  regulations  are  cur- 
rently in  effect  for  1978  and  subsequent 
model  year  ipassenger  cars  and  light  duty 
trucks,  and  most  1979  and  subsequent 
model  year  medium  duty  vehicles.  "Rie 
numerical  SHED  standard  is  6  grams  HC 
per  test,  which  is  the  same  as  the  (Cali- 
fornia standard.  The  differences  between 
the  Federal  and  OaUfomla  SHED  regu- 
lattons  are  In  the  methods  required  for 
demoDstratlng  compliance  with  the 
standard,  in  the  sense  of  den^onstrating 
the  durability  of  an  evaporative  emis- 
sion control  system.  TTiese  methods  for 
demonstrating  compliance  with  a  stand- 
ard, generally  known  as  accompanying 
enforcement  procedures,  can  have  a  di- 
rect bearing  on  the  stringency  of  the 
standard  itself.  In  the  case  of  the  SHED 
regulations,  the  CJalifomia  enforcement 
procedures  provide  that  demonstration 
of  the  durability  of  the  evaporative 
emission  control  system  shall  be  at  least 
by  a  combination  of  bench  and  vehicle 
testing,  subject  to  approval  by  the  Exec- 
utive Officer  of  the  CARB.  ITie  Federal 
procedures,  however,  require  only  that  a 
manufacturer  inform  EPA  of  ttie  manner 
in  which  he  chooses  to  assess  durability 
and  that  he  report  any  data  obtained. 
No  Federal  approval  is  required.  These 
differences  may  make  the  Callfomla 
standard  more  stringent  than  the  Fed- 
eral standEuxi,  and  so  I  cannot  find  that 
Mxe  Callfomla  standard  Is  not  more 
stringent  than  the  applicable  Federal 
standard.  TTils  conclusion,  however,  wUl 


be  subject  to  reconsideration  as  part  of 
the  forthcoming  public  hearing  of  Janu- 
ary 27  and  28,  1977,  tf  further  informa- 
tion is  provided  to  EPA  in  this  regard. 

.  Consistency.  Under  section  209(b) ,  one 
of  the  findings  required  in  order  to  deny 
a^CaUfomia  waiver  request  is  a  finding 
tlffft  the  California  "standards  and  ac- 
conupanying  enforcement  procedures  are 
not \consistent  with  section  202(a)"  of 
the  I  Act.  Where  the  same  vehicle  or 
engme  is  subject'  to  both  Federal  and 
CallJFomia  standards,  the  California 
regiilations  are  deemed  not  to  be  consist- 
ent with  section  202(a)  tf  any  testing 
required  to  demonstrate  compliance  of  a " 
vehicle    with    the    California    standard 

iwould  not  satisfy  a  comparable  testing 
requirement  for  demonstrating  compli- 
ance with  the  applicable  Federal  stand- 
ard. In  the  SHED  situation,  though,  this 
Is  not  the  case.  As  of  the  present  time, 
for  any  vehicle  subject  to  Federal  SHED 
regulations,  the  procedures  used  to  suc- 
cessfully demonstrate  compliance  with 
the  Callfomla  standard  will  satisfy  the 
requirements  for  demonstrating  compli- 
ance with  the  Federal  standard. 

Technology  and  Lead  Time.  The  three 
manufacturers  who  made  statements  at 
the  public  hearing  with  regard  to  Cali- 
fornia's SHED  regulations  were  the  Ford 
Motor  Company,  the  General  Motors 
Corporation  and  the  Chrysler  Corpora- 
tion. The  statements  of  these  manufac- 
turers indicate  that  the  technology  re- 
quired to  meet  a  standard  of  6  grams  HC 
per  test,  as  measured  imder  the  SHED 
test  procedure,  Is  currently  available. 
See  Transcript  of  Public  Hearing  to  Con- 
sider California's  Request  for  Waiver  of 
Federal  Preemption  With  Respect  to 
Medium  Duty  Vehicles,  Application  of 
SHED  Test  Procedure,  and  Pill  Pipe  and 
Opening  Specifications.  August  25  and 
26,  1976,  at  211-12,  278-80,  285  (herein- 
after "Jr.").  Since  1975  manufacturers 
have  been  developing  evaporative  emis- 
sion control  systems  to  be  tested  imder 
the  SHED  procedure  for  use  on  passen- 
ger cars  and  light  duty  trucks,  and  It  is 

■  expected  that  this  same  tecJmology  will 
be  applied  to  medium  duty  and  heavy 

.^uty  vehicles.  See  Tr.  at  257,  258-59,  283, 
285,  289-90.  The  only  potentially  signifi- 
cant question  is  whether  there  Is  suffi- 
cient lead  time  to  permit  the  manufac- 
turers to  meet  California's  requirements 
for  demonstrating  compliance  with  the 
evaporative  emission  standard,  as  speci- 
fied in  the  California  SHED  regulations. 
With  respect  to  medium  dtity  vehicles, 
the  concerns  of  the  manufacturers  cen- 
tered around  the  requirement  of  50,000 
mile  SHED  durability  testing.  Although 
the  manufacturers  stated  that  they  ex- 
pect to  complete  development  and  test- 
ing of  medium  duty  vehicle  evaporative 
emission  control  systems  to  meet  a  6 
gram  per  test  standard  in  time  for  1978 

'  model  year  production,  both  Ford  and 
General  Motors  stated  that  there  Is  In- 
sufficient time  to  permit  these  systems 
to  imdergo  50.000  mile  durability  testing 
for  the  1978  model  year.  See  Tr.  at 
211-14,  280.  General  Motors  stated  that 
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development  work  on  the  durability  of 
the  evaporative  emission  control  system  i 
components  Is  currently  in  progress,  but 
the  components  will  not  be  available  in 
time  to  be  tested  on  any  50,000  mile  dura- 
bility vehicle  for  the  1978  model  year. 
See  Tr.  at  280.  No  information  was  pro- 
\  ided  at  the  hearing  to  refute  this  claim. 
The  only  detailed  lead  time  informa- 
tion was  provided  by  Ford  concerning 
the  time  required  for  their  development 
and  certification  program.  Ford  is  cur- 
rently conducting  an  evaporative  emis- 
sion control  system  pre-certification  de- 
velopment program  concurrently  with 
component  design  verification  testing. 
See  Tr.  at  217-20.  This  develtgiment  and 
testing  is  seen  by  Ford  as  a  necessary 
optimisation  and  learning  process  for  the 
purpose  of  establishing  the  final  compo- 
I  nent  designs.  See  Tr.  at  220-21,  229-32. 
Ford  estimated  that  this  testing  and  de- 
velopment process  will  be  completed  in 
January,  1977.  See  Tr.  at  238.  By  that 
time,  however,  Pord  is  expected  to  be 
well  into  the  process  of  running  its  1978 
model  year  medium  duty  exhaust  dura- 
bility fieet,  and  so  the  final  evaporative 
emission  control  systems  could  not  be 
placed  on  these  vehicles  for  the  accumu- 
lation of  50.000  miles.  See  Tr.  at  213-14. 
Therefore,  a  separate  evaporative  dura- 
bility fleet  would  have  to  be  nm.  (Chrysler 
stated  that  they  were  not  in  possession 
of  sufficient  test  data  to  provide  any  in- 
formation as  to  whether  they  could  meet 
the  50,000  mile  SHED  durability  testing 
requirement  for  1978  model  year  medium 
duty  vehicles.  See  Tr.  at  287-89. 

As  for  the  (California  SHED  require- 
ments for  heavy  duty  vehicles,  the  only 
issue  concerns  whether  the  CARB  can 
require  heavy  duty  vehicles  to  imdergo 
the  actual  SHED  test  procedure  in  order 
to  demonstrate  compliance  with  the 
standard  of  6  grams  per  test.  Under  the 
California  regulations  of  March  31.  1976, 
it  was  stated  that  heavy  duty  vehicles 
would  not  "normally"  be  required  to 
undergo  SHED  testing,  but  rather  would 
be  approved  on  the  basis  of  an  engineer- 
ing evaluation  of  the  evaporative  emis- 
sion control  system  and  data  submitted 
by  the  manufacturer.  Upon  being  asked 
to  explain  the  potential  impact  of  this 
provision  on  a  heavy  duty  msuiufacturer, 
especially  with  regard  to  the  term  "nor- 
mally," the  CARB  stated  that  although 
no  situatiwi  had  yet  arisen  where  test- 
ing was  compelled  (the  CARB  has  been 
using  an  engineering  evaluation  to  ap- 
prove evaporative  emission  control  sys- 
tems on  heavy  duty  vehicles  imder  the 
carbon  canis^r  test  procedure  since  the 
1973  model  year) ,  they  would  like  to  have 
the  flexibility  to  require  SHED  testing  at 
some  time  tf  there  were  some  disagree- 
ment between  a  manufacturer  and  the 
CARB.  See  Tr.  at  179-60. 

This  potential  requirement  of  SHED 
testing  of  heavy  duty  vehicles  caused  con- 
siderable concern  to  the  manufacturers. 
The  manufacturers  agreed  that  they 
could  comply  with  the  California  heavy 
duty  SHED  requirements  If  approval 
were  based  solely  on  an  engineering 
evaluation.  See  Tr.  at  215-16, 262-63. 282- 


83,  285.  Ford  stated  that  they  would  not 
be  able  to  comply  if  any  SHED  testing 
will  be  required  for  heavy  duty  vehicles. 
See  Tr.  at  216.  In  amplifying  this  state- 
ment. Ford  stated  that  they  do  not  have 
adequate  facilities  to  perform  heavy  duty 
SHED  testing,  nor  do  they  have  any  cur- 
rent plans  to  purchase  any  SHEDs  which 
are  large  enough  to  accommodate  heavy 
duty  vehicles.  See  Tr.  at  216,  263-64. 
Based  on  previous  inquiries  of  manu- 
facturers, the  EPA  has  learned  that  its 
own  Motor  Vehicle  Emission  Laboratory 
t  MVEL)  in  Arm  Arbor  has  the  only  SHED 
capable  of  testing  heavj'  duty  vehicles. 
Similar  facilities  would  have  to  be  bought, 
installed  and  tested  before  any  manu- 
facturer could  be  required  to  perform 
heavy  duty  SHED  testing. 

In  response  to  the  concern.*;  tliat  were 
raised  by  manufacturers  at  the  hear- 
ing both  with  regard  to  the  word  "norm- 
ally" as  applicable  to  the  heavy  duty 
SHED  requirements,  and  the  50,000  mile 
SHED  durability  testing  requirement  for 
medium  duty  vehicles,  the  staff  repre- 
sentatives of  the  CARB  stated  their  in- 
tention to  recommend  amendments  to  the 
relevant  test  procedures.  See  Tr.  at  273- 
74.  On  October  5, 1976,  the  CARB  adopted 
certain  amendments  to  the  regulations. 
As  a  result  of  these  amendments  the 
word  "normally"  was  removed  from  the* 
regulations  so  as  to  more  appropriately 
reflect  the  intention  of  the  CARB  not  to 
require  SHED  testing  for  heavy  duty  ve- 
hicles. Under  these  October  5  amend- 
ments, CARB  approval  of  the  evapora- 
tive emission  control  system  for  heavy 
duty  vehicles  will  be  based  solely  on  an 
engineering  evaluation  and  data  sub- 
mitted by  the  manufacturer.  As  a  result, 
the  only  problem  associated  with  the 
California  heavy  duty  SHED  regulations 
has  been  eliminated,  and  so  it  appears 
that  manufacturers  will  be  able  to  comply 
with  the  California  heavy  duty  SHED 
regulations  by  the  1978  model  year. 

With  respect  to  the  October  5  amend- 
ment to  the  durability  testing  require- 
ment for  passenger  cars,  light  duty 
trucks,  and  medium  duty  vehicles,  an  op- 
tional procedure  was  established  for  the 
1978  model  year  whereby  instead  of  run- 
ning SHED  tests  at  specified  Intervals  on 
a  durability  vehicle,  a  manufacturer  can 
demonstrate  the  durability  of  an  evapo- 
rative emission  control  system  through  a 
combination  of  bench  tests  and  vehicle 
tests  in  order  to  establish  an  appropriate 
deterioration  factor,  witn  the  manufac- 
turer's method  subject  to  the  approval 
of  the  Executive  Officer  of  the  CARB. 
Although  this  optional  procedure  was  not 
discussed  at  the  public  hearing  of  August 
25  and  26,  it  appears  that  this  procedure 
eliminates  the  lead  time  problems  asso- 
ciated with  the  50,000  mile  SHED  dura- 
bility test  requirement.  ITierefore,  in 
light  of  the  October  5  amendments,  it 
appears  that  mantifacturers  will  be  able 
to  comply  with  the  California  SHED  re- 
quirements for  passenger  cars,  light  duty 
trucks,  and  medium  duty  vehicles  by  the 
1978  model  year.  However,  since  the  man- 
ufacturers have  not  had  an  opportunity 
to  comment  upon  the  optional  durability 


testing  provision  adoi^ted  as  part  ol  Uie 
October  5  amendments,  the  conclusions 
regarding  the  effect  of  the  October  5 
amendments  on  lead  time  will  be  subject 
to  reconsideration  at  the  public  hearing 
of  January  27  and  28,  1977,  if  furtlier 
information  In  this  regard  is  provided  to 
the  EPA. 

Concerning  the  reinstatement  of  the 
original  California  SHED  waiver  'for 
1978  and  subsequent  model  year  pas.sen- 
ger  cars  and  light  duty  trucks  > .  this 
reinstatement  will  not  pose  any  lead  time 
problems  for  the  manufacturers.  As  noted 
earlier,  manufacturers  have  been  devel- 
oping evaporative  emission  control  sys- 
tems to  be  tested  under  the  SHED  proce- 
dure on  these  vehicles  since  calendar  year 
1975.  Although  the  original  SHED  waiver 
granted  to  California  was  deemed  to 
lapse  upon  the  promulgation  of  Federal 
SHED  regulations,  these  Federal  regula- 
tions required  the  manufacturers  to  con- 
tinue their  development  of  evaporative 
emission  control  systems  to  meet  a  SHED 
standard  in  the  1978  model  year.  As  a 
result,  when  the  California  waiver  was 
deemed  to  lapse,  this  did  not  cause  any 
interruption  in  the  manufacturers'  ef- 
forts to  develop  the  required  control  sys- 
tems. The  only  potential  lead  time  prob- 
lem for  the  1978  model  year  with  respect 
to  passenger  cars  and  light  duty  trucks 
is  ass(x;lated  with  the  reqilirement  for 
50,000  mile  SHED  durability  testing,  sim- 
ilar to  the  problem  discussed  in  relation 
to  medium  duty  vehicles.  However,  as 
stated  above,  the  CARB's  October  5 
amendments  appear  to  eliminate  this 
problem  for  passenger  cars  and  light  duty 
trucks,  as  well  as  for  medium  duty  ve- 
hicles. I.  therefore,  intend  to  extend  the 
reinstated  SHED  waiver  to  include  the 
October  5  amendments  tuiless  further  in- 
formation in  this  regard  b  provided  to 
EPA  prior  to  or  at  the  public  hearing  of 
January  27  and  28,  1977. 

With  regard  to  the  cost  of  compliance 
with  the  California  iSHh:i>  requirements 
for  mediiun  duty  and  heavy  duty  vehi- 
cles, very  little  specific  information  was 
provided  by  the  manufacturers  at  the 
hearing.  Ford  estimated  that  the  evap- 
orative emission  control  system  hard- 
ware would  result  in  a  retail  price  in- 
crease of  from  five  to  twenty  dollars  per 
vehicle,  depending  on  which  erf  several 
pot^itial  systems  is  chosen  for  the  pro- 
duction vehicles.  See  Tr.  at  231.  Although 
there  may  be  some  additional  costs  due 
to  the  running  of  SHED  tests  of  medium 
duty  v^icles,  and  the  need  to  purchase 
additional  SHEDs.  no  information  wa^ 
provided  in  this  regai-d. 

FindiTigs.  Having  given  due  considera- 
tion to  the  record  of  the  public  hearing, 
all  material  submitted  for  that  record, 
and  other  relevant  information,  I  hereby 
make  the  following  findings. 

1.  The  State  of  California  had.  prior  to 
March  30, 1966,  adopted  standards  (other 
than  crankcase  emission  standards)  for 
the  control  of  emissions  from  new  motor 
vehicles. 

2.  The  California  evaporative  emission 
standard  and  test  procedures  (SHED 
test)  for  1978  model  year  gasoline- pow- 
ered medium  duty  vehicles,  and  1978  and 
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■  subsequent  model  year  gasoline-powered 
heavy  duty  vehicles,  are  more  stringent 
than  applicable  Federal  standards,  since 
no  Federal  standards  are  currently  in 
effect. 

3.  I  cannot  find  that  the  California 
evaporative  emission  standard  and  test 
procedures  (SHED  test)  for  1978  and 
subsequent  model  year  passenger  cars 
and  lie^t  duty  trucks,  and  1979  and  sub< 
sequent  model  year  medium  duty  ve- 
hicles, are  not  more  stringent  than  ap- 
plicable Federal  standards. 

4.  Compelling  and  extraordinary  con- 
ditions continue  to  exist  In  the  State 
of  California.  The  State  oxidant  pollu- 
tion pr(rt)lem  remains  the  worst  in  thfe 
nation.  The  testimony  of  the  represent- 
atives of  the  CARB  revealed  that  unless 
a  virtual  shutdown  of  Los  Angeles  is 
assumed,  no  current  projections  Indicate 
Uiat  compliance  with  the  ambient  air 
quality  standards  can  be  achieved  for 
Caltfomla's  South  Coast  Air  Basjn,  a 
region  which  contains  five  percent  of 

.the  nation's  population. 

5.  With  respect  to  all  1978  and  sub- 
sequent model  year  gasoline-powered 
passenger  cars,  light  duty  trucks,  me- 
dium duty  vehicles  and  heavy  duty  ve-' 
hides.  I  cannot  find  that  the  California 
evaporative  emission  standard  and  test 
procedures  (SHED  test),  and  accom- 
panying enforcement  procedures,  are  not 
consistent  with  section  202(a)  of  the 
Clean  Air  Act.  Taking  into  account  the 
cost  of  compliance,  I  find  that  the  requi- 
site technology  is  currently  available  and 
that  there  appears  to  -be  adequate  lead 
time  to  permit  the  application  of  this 
technology  so  as  to  achieve  compliance 
with  the  California  requirements  by  the 
1978  model  year.  ; 

IV.  Decision 

'  Based  upon  the  above  discussion  and 
findings,  I  hereby  waive  application  of 
section  209(a)  of  the  Act  to  the  State  of 
Callfomla  with  respect  to  the  following 
section  of  Title  13  of  the  California  Ad- 
ministrative Code: 

Section  1976,  as  amended  March  31, 
1976,  and  October  5,  1976.  and  "Cali- 
fomia  Evaporative  Emission  Standard 
and  Test  Procedures  for  1978  and  Sub- 
sequent Model  Grasoline-Powered  Mo- 
tor Vehicles  Except  Motorcycles,"  as 
amended  March  31,  1976,  and  October  5, 
1976.  as  applicable  to  medium  duty  and 
heavy  duty  vehicles. 

With  respect  to  1978  and  subsequent 
model  year  passenger  cars  and  light  duty 
trucks,  I  hereby  reinstate  the  wtdver 
granted  to  California  on  July  11.  1975. 
See  40  FR  30311  (July  18,  1975).  I  in- 
tend to  extend  this  waiver  to  encompass 
the  October  5-  SHED  amendments 
adopted  by  the  CARB  unless  further 
information  regarding  this  matter  is  pro- 
vided to  EPA  prior  to  or  at  the  public 
hearing  of  January  27  and  28,  1977. 

A  copy  of  the  above  standards  and 
procedures,  as  well  as  the  record  of 
the  hearing  and  those  documents  used 
in  arriving  at  this  decision.  Is  available 
for  publio.  inspection  during  normal 
working  hours  (8:00  ajn.  to  4:30  p.m.) 


NOTICES 


at  the  U.S.  Environmental  Protection 
Agency,  Public  Information  Reference 
Unit,  Room  2922  (EPA  Library) ,  401  M 
Street,  S.W..  Washington,  D.C.  20460. 
Ck)ples  of  the  standards  and  test  proce- 
dures are  also  available  upon  request 
from  the  California  Air  Resources 
Board,  1102  Q  Street,  Sacramento,  Cali- 
fornia 95814. 

Dated:  January  11,  1977. 

Russell  E.  Train, 
Administrator. 

(FR  Doc.77-1318  Filed  l-14-77;8:45  am] 


with  the  Executive  Secretary  at  least 
one  week  before  the  meeting. 

AKDREW  W.  BREmENBACH, 

Assistant  Administrator  for 
Water  and  Hazardous  Mate- 
rials (WH-556). 

Janttary  11,  1976. 

[FR  Doc.77-1320  Piled  l-14-77;8:46  am] 


[PRL  671-21 

ADMINISTRATOR'S  PESTICIDE  POLICY 
ADVISORY  COMMITTEE 

Open  Meeting 

In  accordance  with  Section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pi*.  L.  92-463) ,  annoimcement  is  made 
of  the  following  committee  meeting: 

Name:  Administrator's  Pesticide  Policy  Ad- 
visory CommJttee. 

Date:  February  7-8,  1977. 

Place:  Environmental  Protection  Agency,  401 
"M"  Street,  SW,  Washington,  D.C,  Room 
3906,  McUl.  Seating  capacity  of  the  confer- 
ence room  Is  limited. 

Time:  1:00  p.m.-4:30  pjn.  (approximately), 
9 :  00   a.m.  -Noon    ( approximately ) . 

Proposed  Agxni>a 

February  7  Mondat 

1:00  p.m.-l:15  p.m. — CaU  to  order,  W.  Jolin- 
son:  announcements;  nomination  of  ctialr- 
man. 

1:15-1:30 — Administrator's  remarks;  admin- 
istrator. 

1:30-2:15 — Subcommitte*  reports:  Agenda. 
W.  Johnson;  Strategy.  W.  Ahlem;  Risk/ 
Benefit,  C.  Headley;  Minor  Use  &  Exposure, 
S.  Bledsoe.     -^^-^ 

2:1&-3:15 — ProgT/am  Discussion.  E.  Johnson; 
Kennedy  Comtolttee  Rejwrt;  Future  Con- 
gressional Acjnon. 

3:16-3:30 — Cancer  Testing  Protocol.  M. 
Meselson. 

3:90-Ad]ournment — Subcommlttea  Meet- 
ings: Strategy  Subcommitte«.  Rm.  3806, 
MaU;  Minor  Use.  Rm.  644.  East  Tower; 
Risk/ Benefit.  Rm.  1032,  West  Tower. 

FEBRT7ART  8  TUXSSAT 

9:00-11:00  a.m.  —  Reglstratlon/Rereglstra- 

tlon;  Program,  EPA. 
Il:00-Noon — Open  Discussion,  Members. 
Noon — Adjourn. 

Note. — Ail  times  are  approximate. 

For  further  information  please  con- 
tact David  K.  Sabock,  Executive  Secre- 
tary. Administrator's  Pesticide  Policy 
Advisory  Committee,  Office  of  Water  and 
Hazardous  Materials  (WH-556).  En- 
viponmental  Protection  Agency.  401  "M" 
Street.  SW..  Washington,  D.C.  20460. 
Anyone  wishing  to  have  their  name 
placed  on  the  maUlng  list  for  any  com- 
mittee reports,  meeting  announcements 
and  minutes  of  all  meetings  should  con- 
tact the  executive  secretary,  either  in 
writing  or  by  telephone — (202)  755-0405. 
The  general  public  Is  invited  to  speak  to 
the  committee  on  any  of  the  topics  listed 
In  the  agenda;  to  do  so  you  must  register 


FEDERAL  COMMUNICATIONS 
COMMISSION 

COMMON  CARRIER  SERVICES 
INFORMATION 

(Report  No.  840] 

Application^  Accepted  for  Filing 

January  10,  1977. 
The  applications  listed  herein  have 
been  found,  upon  initial  review,  to  be  ac- 
ceptable for  filing.  The  Commission  re- 
serves the  right  to  return  any  of  these 
applications,  if  upon  further  examina- 
tion, it  is  determined  they  are  defective 
and  not  in  conformance  with  the  Com- 
mission's Rules  and  Regulations  or  its 
policies. 

Final  acftlon  will  not  be  taken  on  any 
of  these  applications  earlier  than  31  days 
following  the  date  of  this  notice,  except 
for  radio  applications  not  requiring  a 

,  30-day  notice  period  (See  section  309(c) 
of  the  Communications  Act),  applica- 
tions filed  tmder  Part  68.  applications 
filed  under  Part  63  relative  to  small 
projects,  or  as  otherwise  noted.  Unless 
specified  to  the  contrary,  comments  or 
petitions  may  be  filed  concerning  radio 
and  section  214  applications  within  30 

.  days  of  the  date  of  this  notice  and  with- 
in 20  days  for  Part  68  applications. 
In  order  for  an  application  filed  under 

"Part  21  of  the  Commission's  Rules  (Do- 
mestic Public  Radio  Services)  to  be  con- 
sidered mutually  exclusive  with  any 
other  such  application  appearing  herein, 
it  must  be  substantially  complete  and 
tendered  for  filing  by  whichever  date  is 
earlier:  (a)  the  close  of  business  one 
business  day  preceding  the  day  on  which 
the  Commission  takes  action  on  the  pre- 
viously filed  application;  or  (b)  within 
60  days  after  the  date  of  the  public  no- 
tice listing  the  first  prior  filed  appllca- 
tlcoi  (with  which  the  subsequent  appli- 
cation is  in  conflict)  as  having  been  ac- 
cepted for  filing.  In  common  carrier 
radio  services  other  than  those  listed 
imder  Part  21,  the  cut-ofif  date  for  filing 
a  mutually  exclusive  application  is  the 
close  of  business  one  business  day  pre- 
ceding the  day  on  which  the  j«-eviously 
filed  application  Is  designated  «r  hear- 
ing. With  limited  exceptions,  sm  appli- 
cation which  Is  subsequenUy  amended  by 
a  major  change  will  be  considered  as  a 
newly  filed  application  for  purposes  of 
the  cut-off  rule.  [See  §  1.227(b)(3)  and 
21.30(b)  of  the  Commission's  Rules.] 

Federal  Communications 
Commission. 
'  Vincent  J.  Mullins, 

Secretary. 
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Applications  Accepted  for  Filing 
domestic  public  land  mobile  radio  s^lv^cb 

20333-CD-MP-77      Industrial     Commimlca- 
tions  Systems,  Inc.  (KMD990) ,  C.P.  to  relo- 
cate facilities  operating  on  152.18  MHz  at 
Loc.  No.  4;  3.5  mi.  S/SW  to  Malibu,  Calif. 
20533-CD-P-(3)-77     Orange  County  Radio- 
telephone Service.  Inc.  (KMB304),  CJ».  to 
increase  power  operating  on  454.325.  152.12 
&  152.21  MHz  located  at  Sierra  Peak,  Calif. 
20534-CD-P-77     Orange    County    Radiotele- 
phone Service,  Inc.  (KSV980),  C.P.  to  in- 
crease povrer  operating  on  152.24  MHz  lo- 
cated 4  miles  West  of  Corona,  Sierra  Peak, 
Calif. 
20535-CD-P-(5)-77     Edward  C.  Smltb  d.b.a. 
Answerite  Professional  Telephone  Serrlcs 
(KPL873),  C.P.  to  relocate  facilities  oper- 
ating on  152.06.  454.275,  and  454.325  MHz 
-    and  for  additional  Repeater  facilities  to 
operate  on  2115.2  MHz  at  Loc.  No.  1:  619 
E.  First  Street,  Sanford,  Fla.;  and  for  addi- 
tional Control  faculties  to  operate  on  2165.2 
MHz  at  a  new  Loc.  No.  2:  401  W.  Palrbank 
Avenue,  Winter  Park.  Fla. 
20536-CD-P-77    Edward  C.  Smith  d.b.a.  An- 
swerite    Professional     Telephone     Service 
(KWT963),  CJ».  to  relocate  faculties  oper- 
ating on  464.250  MHz  to  740  North  Wood- 
land Blvd.,  De  Land.  Fla. 
20537-CI>-P-(2)-77     Stockton     MobUphone, 
Incorporated   (KMA616),  CJ».  to  relocate 
faculties  and  change  antenna  system  oper- 
ating on  162.16  MHz.  Base  and  72i22  MHz, 
Repeater  at  Loc.  No.  2 :  At  Bear  Moimtain, 
appx.  4.5  miles  SW  of  Angels  Camp.  Calif. 
2053a-CD-P-T7     Southwestern      BeU     Tele- 
phone Company  (new),  C.P.  for  a  new  sta- 
tion to  operate  on  152.84  MHz  to  be  located 
at  366  N.  Cypress  Street.  AbUene,  Tex. 
^2053&-CD-P-(3)-77     San     Juan     Radiotele- 
phone Corporation  (KQZ767),  C.P.  for  ad- 
ditional Standby  facUlUea  to  operate  on 
152.24  and  158:'70  MHz,  Base  and  2122  MHz. 
Control  at  a  new  Loc.  No.  3:  1.7  miles  West 
of  TrujUlo  Alto,  PJl. 
20540-CD-P-77     KeUey^B  TAS  of  Pasco,  Inc. 
d.b.a.   KeUey's   Answering   Service    (new). 
C.P.  for  a  new  1-way  station  to  operate  on 
158.70  MHz  to  be  located  at  Fancher  Field. 
East  Wenatcbee,  Wash. 
20541-CD-P-77     Continental  Telephone 

Company    of    nilnoto    (KSJ617),    C.P.    to 
change  antenna  system  and  replace  trans- 
mitter operating  on  162.63  MHz  located  at 
SW  edge  of  town,  Carthage,  HI. 
20542-CD-P/ML-77     WJBC  Communica- 

tions CorporaUon  (KSA746),  C.P.  tor  addi- 
tional facilities  to  operate  on  162.16  MHz 
at  a  new  Loc.  No.  2:  Rte.  66,  0.5  mL  south 
of  Bloomlngton.  111. 
2054»-CI>-P-(2)  -77  ProfessloMA  Communi- 
cations, Inc.  (KOH8&7).  CJ».  for  addition- 
al facilities  to  operate  on  2128.0  MHz.  Re- 
peater at  Loc.  No.  1 :  6  mUes  South  of  Erie, 
Pa.;  and  additional  fadlitlea  to  operate  on 
2178.0  MHz,  Control  at  Loc.  No.  2:    ini 


Peach  Street,  Erie,  Pa. 


20544-CI>-P-(3)-77  Intrastate  Radio  Tele- 
phone, Inc.  of  San  Francisco  (KMA833) 
C.P.  for  additional  facUltiea  to  operate  on 
152.03,  152.06  and  152.12  MHZ  at  Loc  No. 
8:  TV  HUL  1  mile  north  of  Highway  4 
near  Port  Chicago,  Calif. 

20545-CD-AL-(4)-77  Roy  M.  Teel,  Sr.  d.b.a. 
Houston  Radiophone  Service  Consent  to 
Assignment  of  License  from  Roy  M.  Teel, 
Sr.  d.b.a.  Houst(KX  Radiophone  Service,  As- 
signor to  MobUfone  Service,  Inc..  Assignee. 
Stations:  KKA344  and  KWn251,  Houston. 
Tex.:  KWU310,  Alvln,  Tex.,  and  KWU518. 
WUlis.  Tex. 

20546-SD-AL-77  Radio  Dispatch.  Inc.,  Con- 
sent to  Assignment  of  License  from  Radio 
Dispatch,  Inc.,  Assignor  to  Mobllfone  Serv- 
ice, Inc..  assignee.  Station:  KQW304,  Free- 
port,  Tex. 


20547 -CD-AL-  (3 )  -77     MobUephone  of  Texas. 
Inc.    Consent    to    Assignment    of    License 
from  MobUephone  of  Texas.  Inc.,  Assignor 
to  MobUfone  Service.  Inc.,  Assignee.  Sta- 
tion: KLB322.  near  Vldor  and  Beaumont, 
Tex.:  KQZ708,  near  Vidor,  Tex.;   KWU311, 
Liberty,  Tex. 
20548-CD-AL-(3)-77     Houston       MobUfone, 
Inc.  Consent  to  Assignment  of  License  from 
Hoviston  MobUfone,  Inc.,  Assignor  to  MobU- 
fone Service.  Inc..  Assignee.  Stations:  KKA- 
343  and  KWD486.  Houston,  Tex.;  KWT953, 
Huntsville,  Tex. 
20549-CI>-AI^(4)-77    Radio   Dispatch.    Inc. 
Consent   to   Assignment   of  Ldcense   from 
Radio   Dispatch,  _^nc..  Assignor  to   MobU- 
fone    Service.     Inc.,     Assignee.     Stations: 
KLB701.  Houston.  Tex.;  KLB678  and  KJU- 
811.   Bay   City,   Tex.;    KWa483.  Rosenberg. 
3"ex. 
2f550-CD-P-77    Edward  C.  Smith  d.bA.  An- 
t^wering     Professional     Telephone    Service 
5(KIY681),     C.P.     to     relocated     facUlUes. 
'change  antenna  system  and  replace  trana- 
mitter  operating  on  454.050  MHz  at  Loc. 
No.  5:  Rt.  No.  526,  6  ml  West  of  Orlando, 
Fla. 
20551-CD-P-77     Advanced    Electronics.    Inc. 
(New),  C.P.  for  a  new   l-way  station  to 
operate  on  158.70  MHz  to  be  located  at  Sac- 
rifice ClUI,  2  nUles  SE  of  Billings,  Mont. 
20552-CI>-P-(4)-77     Advanced      Electronics, 
Inc.  (KWT914),  C.P.  for  additional  facul- 
ties to  operate  on  162.15  MHz  at  Loc.  No.  1 : 
Sacriflpe  Cliff,  2  ml  SK  of  BUllngs.  Mont.; 
and    to    relocate    facilities    operating    on 
152.18  MHz,  Base  and  for  additional  facul- 
ties to  operate  on  75.60  MHz.  Repeater  at 
a  new  Loc.  No.  2:   BuU  Mtn.,  30  Ml  NNE 
of  Billings:  and  for  additional  faculties  to 
operate  on  72.12  MHz.  Control  at  a  new 
Loc.  No.  3:  111  Moore  Lane,  BilUngs,  Mont. 
20553-CD-P-(5)-T7    Empire      Paging      Cor- 
powitlon  (KRS674),  C.P.  for  addiUonal  fa- 
culties to  operate  on  454.150  MHz  at  a  new 
Loc.  No.  8:  270-10  Grand  Central  Parkway, 
Olen  Oaks;  same  facilities  at  a  new  Loc. 
No.  9:  3  ml  SB  of  ManorvUle  off  Eastport 
Manor  Road  Near  ManorvUle;  same  facul- 
ties at  a  new  Loc.  No.  110:  1  Falrchild  Av- 
enue, Plalnvlew:  same  facilities  at  a  new 
Loc.  No.  11:  Long  Island  Exp.  and  Blyden- 
burgh  Rd.,   Hauppage,   N.T.;    same  facul- 
ties at  a  new  Loc.  No.   12:   Boardwalk  at 
Iowa,  Atlantic  CHy,  N.J. 
20554-CO-P-(2)-77    San     Juan     Radlotelfr- 
phone  Corporation  (WWA311),  C.P.  to  re- 
locate facilities  and  change  antenna  sys- 
tem operating  on  2172  MHz.  Repeater  at 
Loc.  No.  3:  Atop  El  Tunque  Peak,  P.R.;  and 
to  relocate  control  facilities  operating  on 
2122  MHz  from  Loc.  No.  1  to  a  new  Loc. 
No.  5 :  TruJUlo  Alto,  P.R. 
20655-Ct>-P-77    Southwestern     Bell     Tele- 
phone Co.  (new) .  C.P.  for  a  new  station  to 
operate  on  152.84  MHz  to  be  located  at  IH 
20  and  State  Highway  349,  Midland,  Tex, 
20556-CD-P-77     Citizens    Telephone    Com- 
ptmy.  Inc.  (new).  C.P.  for  a  new  station  to 
operate  on   152.60  MHz  to  be  located  at 
Bond  and  Washington  Streets,  fHalns,  Ga. 

CORRECTIONS 

20261-CE>-ML-77  Mob'lfone  Service,  Inc. 
(KLB786),  Correct  PN  No.  834  dated  11/ 
29/76  to  read:  Modification  of  License  to 
change  frequency  from  454.100  iSEx  to  454. 
23S  MHz  (Control)  at  Loc.  No.  2  and  to 
cbange  frequency  from  459.100  MHz  to  459. 
22S  MHz  (Repeater)  at  Loc.  No.  1.  All  other 
particulars  to  remain  as  reported  In  the 
above  Public  Notice. 


MAJOR    amendment 

22327-CD-MP-(2)-76  Message  Center,  Inc. 
Near  GranltevUle,  Vt.  (KWU281),  Amend 
control    frequency   459.200    MHz   to   read 


459  325  MHz  located  at  Burlington,  Vt.  AU 
other  parUculars  to  remain  the  same  as 
reported  on  PN  No.  815  dated  July  19, 
1976. 

RU>AL    RADIO 

60131-CR-AL-77  Radio  Dispatch,  Inc.  Con- 
sent to  Assignment  of  License  from  Radio 
Dispatch,  Inc..  Assignor  to  MobUfone  Serv- 
ice. Inc  ,  Assignee.  Station:  KKK81,  Temp- 
FUed. 

POINT   TO   POINT   MICROWAVE   RADIO   SERVICK 

868-CF-P-77     Michigan   BeU  Telephone  Co, 
^KQI63).  3  miles  east  of  AUenvlUe,  Mich. 
lAt.  46-50  06"  N.,  Long.  84'45'56"  W.  C.P. 
to    add    frequency    4110V    BIHz    toward 
Stutsman vUle,  Mich. 
8e»-CF-P-77     Same  (KQI62).  1.5  miles  West 
'  of  StutsmanvUle.  Mich.,  Lat.  45*30'30"  N., 
Long.  85 "02' 10"  W.  C.P.  to  add  frtquency 
3930H  MHz  toward  AllenvUle,  Bilch. 
870-aP-P-T7     Same    (KZI66).    614    MitcheU 
St..  Petoakey,  Mich.,  Lat  44*22'2S"  N..  Long. 
84*57'06"  W.  C  J.  to  add  frequencies  3730V. 
11S25V.  and  11485V  MHz  toward  Stutsman- 
vUle. Mich. 
871-CF-P-77     Same  (KQI62).  1.5  miles  West 
of  StutsmanviUe.  Mich.,  Cat.  46*30'30"  N.. 
Long.  85'OQ'lO  '  W.  C.P.  to  add  frequencies 
3B50H,    10716V.    10875V,   and    11035V   MHz 
toward  Petoskey,  Mich. 
911-CP-P-77    The    Mountain    States    Tele- 
phone and  Telegraph  Co.,  (New) ,  118  Wyo- 
ming St..  Shoshonl,  Wyo.,  lAt.  43*14'06"  N.. 
Long.  10e*06'2B"  W.  C.F.  for  a  new  station 
on  frequency  21620V  MHz  toward  Copper 
Mountain,  Wyo.  on  azimuth  14.5*. 
912-CF-P-77    ^ame  (KPR60),  Copper  Moun- 
tain.  16  milM  Southeast  of  Tliennopolls. 
Wyo..  Lat.  43'a6'50"  N.,  Long.  lOB'OlM" 
W.  C.P.  to  add  frequency  21ia4)V  MHi  to- 
ward Shoahonl.  Wyo.  on  azimuth  194.6*. 
913-CF-P-77     Sams  (New).  0.1  mll«B  North- 
west of  Glendo.  Wyo..  Lat.  42*3014"  N., 
Long.  105*01'3»"  W.  C.P.  for  a  new  station 
on  frequency  2178.0V  ISHz  toward  Glendo 
PR,  Wyo..  on  azimuth  339.7*  and  from  pas- 
sive reflector   to  Wendover,   Wyo.  on  azi- 
muth 180.8*. 
914-CF-P-77    Same  (KKtJ78) ,  80  mUes  West 
Northwest  of  Wendover,  Wyo.,  Lat.  43*20' 
46"  N.,  Long.  106*0206"  W.  CJ».  to  add  new 
point  communication  on  frequency  2128.0V 
MHz  toward  Glendo  PR  of  azimuth   0.0* 
and  from  passive  reflector  to  Wendover. 
Wyo. 
915-CF-P-77     American  Telephone  and  Tele- 
grj^h  Co.  (New) .  0.8  mlfts  North  of  Cherry- 
vUle,  N.J.,  Lat.  40*34'18  '  N.,  Long.  74*54' 
22"  W.  C.P.  for  a  new  station  on  frequency 
2178.2H  MHz  toward  Iselln.  N.J.  on  azimuth 
89.9*. 

«    (New),   .85  miles  West 
.t.  40*34' 16"  N..  Long.  74* 
for  a  new  station  on  fre- 
MHz  toward  CherryvlUe. 
270.3'  and  2128.2H  MHz 
toward  New  Tork  7.  New  Tork  on  azimuth 
053.9*. 
917-CF-P-77     Same  (New).  New  York  7.  8U 
Tenth  Ave..  New  York,  N.Y.,  Lat.  40*46'2" 
N.,  Long.  73*  59 '30"  W.  CP  for  a  new  station 
on  frequency  2178.2V  MHz  toward  Iselln, 
N.J.  on  azimuth  234 JJ*. 
938-CF-P-77     American  Television   &   Com- 
munications Corp.   (WBAR  759),  Ellis  Rd.. 
Northwest  of  Glover  Roads,  Durham,  N.C. 
(Lat.  35*  57'  43  •  N..  Long.  78*  52'  17"  W.)  :  • 
Construction  permit  to  add   6108.3V  and 
5989.TV  MHz   toward  Henderson.   NO.   on 
azimuth  42.6*. 
882-CP-R-77    The  Western  Union  Telegraph 
Co.  (WAS  470) .  Developmental-Temporary- 
fixed  locations.  Received  renewal  of  above 
named  station  expiring  January  9,   1977 
for  Frequency  bands  S70O-4300,  6925-6425, 
10700-11700,  13200-13260    1T70O-19700  and 
38600-40000  MHz. 


916-CF-P-77 
of  Iselln,  N.J., 
2049"   W.  C.P\ 
quencles  2128.! 
.N.J.  on  azlmut 
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Ml'LTIPOINT    DISTRIBUTION    SERVICE 

962-CM-MP-77  Ck>lony  Mlcrob&nd  of  R.I., 
Inc.  (KVH  86).  Providence,  8  Heath  St.. 
Johnston.  I^ode  Island  (Lat.  41*48'2a"  N.. 
Long.  71  •28' 12"  W.) :  Modification  of  con- 
struction permit  to  change  transmit  8ta- 
tion  name,  replace  antenna,  change  polar- 
ization and  to  add  hot  standby  transmit- 
ters— 2164.76V  and  2160.26V— 2164.76H 
and  3160.26H  MHz.  Primary  Service. Area: 
Providence,  R.I. 

963-CM-P-77  Mlcroband  Corp.  of  America 
(KOB  43).  911  Main  St.,  Kansas  City, 
Mo.  (Lat.  39*06'12"  N..  Long  94''34'58"  W.) : 
Construction  permit  to  add  hot  standby 
tmnsmltter— 2164.75V  and  2150.26V  MHz. 
Primary  Service  Area:  Kansas  City,  Mo. 

949-CM-MP-77  Colony  Mlcroband  of  Mas- 
sachusetts, Inc.  (KEW  79)  Srlngfield. 
East  Mountain,  West  Springfield,  Mass.. 
(Lat.  42''09'16"  N..  Long.  72'41'06"  W.) : 
Modification  of  construction  permit  to 
change  transmit  station  location  and  add 
hot  standby  transmitter — 2154.75V  and 
2160.25V  MHz.  Primary  Service  Area: 
Springfield,  Mass. 

964-CM-MP-77  Sacramento  Mlcroband,  Inc. 
(W5L  88)  3502  Kroy  Way,  Sacramento, 
Calif.  (Lat.  38'32'36"  N.,  Long.  121*26'- 
41"  W.) :  Modification  of  construction  per- 
mit to  change  transmit  station  location, 
change  antenna  structure  and  add  hot 
standby  traqsmitter — 2164.75V  and  2160.- 
24V  MHz— 2154.75H  and  2150.25H  MHz. 
Primary  Service  Area:   Sacramento,  Calif. 

965-CM-MP-77  Mlcroband  MTC/West 
Coast,  Inc.  (KPI  61).  900  4th  Ave.,  Seattle, 
Wiash.  (Lat.  47'36'21"  N.,  Long.  122'19'52" 
W.) :  Modification  of  construction  permit 
to  change  transmit  station  location  and 
antenna  structiire  and  to  add  hot  standby 
transmitter— 2164.76V  and  2160.25V  MHz. 
Primary  Service  Area:  Seattle,  Wash. 

|PR  r)oc.77-1407  PUed  l-14-77;8:45  am| 


(FCC  77-34:  Docket  No.  20097;  RM-1997; 
RM-22181 

REGULATORY  POLICIES  CONCERNING 
RESALE  AND  SHARED  USE  OF  COM- 
MON CARRIER  SERVICES  AND  FACILI- 
TIES 

Memorandum  Opinion  and  Order  Setting 
Date  for  Filing  of  Revised  Tariffs 
Adopted:  January  5,  1977. 
Released:  January  12,  1977. 

1.  Before  the  Commission  are  Peti- 
tions for  Reconsideration  (and  pleadings 
related   thereto)  '   of   our   Report   and 


>  Petitions  for  Reconsideration  were  filed 
by  Western  Union  Telegraph  Company 
( Western  Union) .  United  System  Service,  Inc. 
(United),  GTE  Service  Corp.  (GTE),  South- 
ern Pacific  Communications  Company 
(SPCC), "Aeronautical  Radio.  Inc.  and  the 
Air  Transport  Association  of  America, 
(ABINC),  International  Business  Machines 
Corp.  (IBM),  Computer  and  Business  Equip- 
ment Manufacturers  As.soclation  (CBEMA), 
Remote  Processing  Services  Section  of  the 
Association  of  Data  Processing  Service  Orga- 
nization (RPSS),  Western  Union  Interna- 
tional, Inc.  ( WUI) ,  TRT  Telecommunications 
Corp.  (TRT).  United  Press  International, 
Inc.  (UPI),  Telenet  Communications  Corp. 
(Telenet),  and  American  Telephone  and 
Telegraph  Co.  (AT&T).  RCA  Globcom  Sys- 
tems, Inc.  and  Dow  Jones  &  Company,  Inc. 
filed  petitions  for  clarification.  RCA  Alaska 
Communications,    Inc.,    CBEMA.    Securities 


NOTICES 


Order  In  the  captioned  proceeding  i  FCC 
7&-641,  released  July  16,  1976,  60  FCC. 
2d  261;  41  FR  30657,  July  26.  1976).  In 
the  Report  and  Order,  as  modified  by 
further  orders  (FCC  76-746,  60  F.CC 
2d  588;  FCC  76-848.  61  F.CC.  2d  70; 
Mimeo  No.  75462) ,  we  required  that  com- 
mon carriers  subject  to  our  jurisdiction 
file  revised  tariffs  no  later  than  January 
.  17,  1977,  which  eliminate  restrictions  on 
'the  unlimited  resale  and  sharing  of  their 
interstate  private  line  communications 
services  and  facilities.  As  detailed  below, 
various  parties  urge  that  we  clarify  or 
reconsider  aspects  of  the  Report  and 
Order  and  that  upon  recfinsideration 
modifications  be  made. 

Procedural  Considerations 

2.  In  the  Notice  of  Inquiry  and  Pro- 
posed Rulemaking  (the  Notice)  in  this 
docket  (47  F.CC.  2d  644;  39  FR  25351, 
July  10,  1974) ,  we  stated  our  intention  to 
conduct  this  proceeding  by  written  pre- 
sentations, with  the  parties  afforded  an 
opportunity  to  file  comments,  reply  com- 
ments and  response  comments.  We  set 
forth  in  the  Notice  grounds  upon  which 
such  procedures  were  justified  for  resolu- 
tion of  the  Issues.  We  also  considered  the 
question  of  appropriate  procedures  at 
great  length  in  Appendix  D  of  the  Re- 
port and  Order.  However,  several  parties 
argue  in  their  petitions  for  Reconsidera- 
tion that  our  procedures  herein  fail  to 
satisfy  statutory  requirements  and  judi- 
cial precedent,  and  that,  at  the  mini- 
mum, the  Commission  must  provide  for 
oral,  trial  type  hearings  to  resolve  the  is- 
sues under  consideration.  Our  discussion 
in  the  Report  and  Order  generally  anti- 
cipated and  answered  the  arguments 
made  in  support  of  these  positions. 
Nevertheless,  we  will  again  look  at  appli- 
cable law,  policy  and  precedent. 

3.  This  proceeding  has  been  a  rule- 
making conducted  pursuant  to  Section  4 
of  the  Administrative  Procedure  Act  (5 
U.S.C  553).*  It  is  not  adjudicatory,  as 
that  term  Is  used  In  the  A.PA.*  Section  4 
provides  for  "notice  and  comment"  pro- 
cedures as  used  herein,  except  that  the 


Indiistry  Automation  Corporation  (SIAC), 
MCI  Telecommunications  Corp.  and  Micro- 
wave Communications.  Inc.  (MCI),  and 
American  Broadcasting  Companies,  Inc.,  CBS, 
Inc.  and  National  Broadcasting  Company, 
Inc.  (the  Network  Parties)  commented  on 
various  Petitions  for  Reconsideration.  AT&T 
and  RPSS  filed  replies  to  these  comments. 

=  5  U.S.C.  551(4)  defines  "rule"  as: 
•  *  •  the  whole  or  a  part  of  an  agency  state- 
ment of  general  or  particular  appllcabiUty 
and  future  effect  designed  to  implement,  in- 
terpret, or  prescribe  law  <»  policy  or  describ- 
ing the  organization,  procedure,  or  practice 
requirements  of  an  agency  and  Includes  the 
approval  or  prescription  fbr  the  futtire  of 
rates,  wages,  corporate  or  financial  structures 
or  reorganizations  thereof,  prices,  facilities, 
appliances,  services  or  allowances  therefor  or 
of  valuations,  costs,  or  accounting,  or  prac- 
tices bearing  on  any  of  the  foregoing. 

•  The  fact  that  no  specific  Commission  rules 
were  ultimately  ad<^ted  does  not  aflTect  th« 
classification  as/k  rulemaking  proceeding. 


formal  hearing  requirements  of, Sections 
-7  and  8  are  applicable  when  rules  "are 
required  by  statute  to  be  made  on  the 
record  after  opportunity  for  an  agency 
hearing  •  •  •"  The  issue,  then,  is  whether 
•the  language  of  Section  205fa)  — "full  op- 
portunity for  hearing"— is  a  statutory 
requirement  which  brings  into  play  the 
procedures  set  forth  in  Sections  7  and 
.8.*  After  lengthy  consideration  of  this 
matter  in  the  Report  and  Order,  we  con- 
eluded  that  the  language  of  Section  205 
<a)  did  not  require  a  trial  type  hearing 
in  all  instances.  We  considered  the  leg- 
islative history  of  Section  205(a)  of  the 
Communications  Act  and  its  predecessor 
provision  in  the  Interstate  Commerce 
Act  (I.C.A.)  and  found  that  Congress 
did  not  have  in  mind  that  trial  type  hear- 
ings were  required  in  all  circumstances 
under  Section  205(a) .  Moreover,  we  con- 
sidered the  nature  of  this  particular  pro- 
ceeding and  determined  that  the  Com- 
mission herein  is  not  acting  In  a  quasi- 
judicial  capacity  which  might  requiie 
trial  type  hearings.  Even  if  we  were 
^ound  to  be  acting  in  a  quasi-judicial 
tapacity,  we  concluded  that  the  parties 
had  not  been  denied  due  process  of  law 
by  our  procedures.  AT&T  argues  to  the 
contrary,  and  maintsiins  that  a  prescrip- 
tion of  rates  or  practices  pursuant  to 
Section  205(a)  may  be  accomplished  only 
after  trial  type  hearings. 

4.  AT&T  cites  I.C.C.  v.  Louisville  & 
Nashville  R.R.  Co.,  227  U.S.  88  <1913p, 
as  holding  that  Section  15(1)  of  the 
I.C.A.  (the  predecessor  of  Section  205(a  i 
of  the  Communications  Act)  mandates 
trial  type  hearings.  In  the  Report  and 
Order,  we  discussed  this  case,  which  has 
been  described  as  a  "pre-Admlnifltrative 
Procedure  Act  case  which  is  fully  out  of 
harmony  with  that  statute."  Phillips 
Petroleum  Co.  v.  F.P.C.,  475  F.  2d  842, 
849,  n.  7  (10th  Cir.  1972) .  We  stated  that 
in  Louisville,  the  I.C.C.  was  acting  in  a 
quasi-judicial  capacity  and  that  the  case 
Bpoke  in  constitutional  terms,  not  in 
terms  of  administrative  law  generally. 
See  United  States  v.  Florida  East  Coast 
Ry  Co.,  410  U.S.  224  (1973).  AT&T  also 
cites  National  Ass'n  of  Motor  Bus  Owners 
V.  F.CC.  460  F.  2d  561  (2d  Cir.  1972),  in 
support  of  the  view  that  Section  205(a) 
itself  has  been  interpreted  to  require  trial 
type  hearings.  Again,  we  discussed 
N.A.M.B.O.  In  the  Report  and  Order  and 
concluded  that  the  court's  language  was 
not  controlling  as  to  the  type  of  hearing 
required  herein.  The  court  did  not  state 
that  trial  type  hearings  were  required  by 
the  statute;  it  merely  cited  our  language 
In  Telpak,  31  F.CC  2d  674  (1971),  that 
prescription  of  unlimited  Telpak  sharing 
would  have  required  a  fuller  evidentiary 
record.  Whether  the  evidentiary  record 
could  be  developed  only  by  trial  type 


*  As  we  noted  In  Appendix  D,  however, 
even  proceedings  conducted  under  SecUona 
7  and  8  may  not  require  trial  tyi>e  pn>- 
oedures  In  certain  circumstances. 
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hearings  was  not  at  issue.*  Finally.  AT&T 
cites  Independent  Bankers  Ass'n  of  Go. 
V.  Board  of  Governors,  516  P.  2d  1206 
(D.C  Cir.  1975) .  as  support  for  its  posi- 
tion that  trial  tjTJe  hearings  are  required 
when  an  administrative  agency  weighs 
the  public  benefits  and  detriments  asso- 
ciated with  a  course  of  action.  T^iat  case 
is  readily  distinguishable  from  the  situa- 
tion at  hand.  In  Independent  Bankers 
Ass'n,  the  Board  of  Governors  approved 
a  bank's  application  without  trial  type 
hearings,  acting  under  a  statutory  pro- 
vision which,  prior  to  amendment,  con- 
cedeiily  required  trial  tyiie  hearings.  The 
Board  argued  that  amendments  to  the 
statutory  provision  sdlowed  It  to  act  on 
individual  applications  by  "notice  and 
comment"  procedures.  The  court,  how- 
ever, viewed  the  amendments  as  merely 
making  it  possible  for  the  Board  to  make : 

*  *  *  determinations  of  general  applica- 
bility by  regtUatlon.  In  short,  the  statute  now 
recognizes  the  time-honored  distinction  be- 
tween rulemaking  and  adjudication.  As  a 
general  matter,  agencies  employ  rulemaking 
procediures  to  resolve  broad  policy  questions 
affecting  many  parties  and  tiumlng  on  issues 
of  "legislative  fact."  Adjudicatory  hearing 
procedvu-es  are  used  In  individual  cases  where 
the  outcome  Is  dependent  on  the  resolution 
of  particular  "adjudicative  facts."  '(Footnotes 
omitted)  (516F.  2dat  1212). 

Thus.  In  that  proceeding  the  Board 
was  faced  with  judging  the  merits  oi 
a  particular  contested  application — a 
function  previously  deemed  by  the  appli- 
cable statute  to  require  trial  type  hear- 
ings because  It  was  "almost  entirely  ad- 
judicative In  character."  (516  P.  2d  at 
1217) .  In  contrast,  the  proceedings  herein 
have  been  to  determine  general  policy 
applicable  to  aU  carriers  on  a  prospective 
basis — a  function  which  is  entirely  con- 
sistent with  rulemaking  and  "notice  and 
comment"  procedures.  Therefore,  the 
arguments  of  AT&T,  which  are  general^r 
supported  by  certain  other  parties,  are 
found  to  be  without  merit 


'  While  our  language  in  Telpak  did  imply 
that  we  would  have  to  conduct  additional 
trial  type  hearings  to  prescribe  unlimited 
Telpak  sharing,  that  vlew^ras  made  In  the 
context  of  a  specific  typaJ(ffestrlctlon  tn  the 
tariff  offering  of  a  particular  carrier,  unlike 
our  formulation  here  of  general  policy  ap- 
plicable to  the  Industry.  As  the  Court  of 
Appeals  recently  commented  In  Bell  Tele- 
phone Co.  of  Pa.  V.  F.C.C..  603  P.  2d  1250 
(3d  Cir.  1974),  cert,  denied.  422  UJ3.  1026 
(1975):  The  Commission's  former  poUcy  of 
evaluating  interconnection  on  a  case-by-case 
basis  was  not  predicated  upon  a  belief  that 
5  201(a)  required  such  a  policy.  Rather,  It 
was  developed  as  a  matter  of  procedural 
policy,  reflecting  the  Commlsison's  view  of 
the  most  efficacious  and  Just  method  of  ad- 
ministering interconnection  petitions.  In  the 
absence  of  a  statutory  mandate,  we  see  no 
reason  to  hind  the  Commission  to  this  pro- 
cedural policy.  As  technology  develops  and 
the  field  of  communications  changes,  pro- 
cedural, as  well  as  substantive,  policy  must 
be  flexible.  The  mere  fact  that  an  agency  has 
once  regarded  evidentiary  hearings  as  appn>- 
prlate  doee  not  bar  It  from  adopting  another 
policy  vh»n  "^^"g<"g  or  new  clrcumstancaa 
raquln  a  different '^proach.  (503  F.  ad  at 
1264-5). 


5.  Having  determined  that  this  pro- 
ceeding Is  governed  by  Section  4  of  the 
AP.A.,  we  dismiss  the  cMlt«itk>n  ot 
GTE  that  those  who  desire  a  change  In 
the  carriers'  tariffs  have  the  burden  of 
proof.  The  citation  in  its  Petition  at  p. 
7  Is  to  Section  7  of  the  A  J»-A.,  which,  as 
we  have  stated,  is  not  applicable  to  this 
proceeding.   We  maintain  the  position 

.  set  forth  in  the  Report  and  Order  that 
It  Is  Incumbent  upon  thf  carriers  to  jus- 
tify tariff  provisions  which  grant  serv- 
ice to  certain  sharing  and  resale  en- 
tities while  denying  service  to  others 
similarly  situated.  If  there  are  any 
criteria  supporting  the  selection  of  the 
"single  customer  exceptions"  and  other 
restrictions  discussed  In  the  Report  and 
Order,  they  have  not  been  satisfactorily 
explained  in  the  record.  Instead.  AT&T 
in  its  Comments  described  the  entitles 
presentiy  allowed  to  share.  It  is  not  clear 
how  it  determined,  for  example,  that  the 
electric  utilities,  but  not  trucking  com- 
panies, should  be  allowed  to  share  pri- 
vate line  services.  We  stress,  however, 
that  our  prescription  of  knUmlted  resale 
and  sharing  of  private  line  services  and 
facilities  as  just  and  reasonable  Is  not 
based  solely  upon  the  failure  of  the  car- 
riers to  justify  the  restrictions  which 
have  discriminated  unlawfully  among 
customers.  Rather,  we  have  also  looked 
to  the  evidence  in  the  record  herein  to 
determine  that  unlimited  resale  and 
sharing  would  bring  about  the  public 
benefits  described  at  paragraphs  75-88 
of  the  Report  and  Order,  and  that  there 
will  be  no  adverse  Impact  resulting 
therefrom.  We  will  consider  these  mat- 
ters below. 

6.  There  are  several  further  procedural 
matters  which  warrant  comment.  First, 
AT&T  argues  that  the  Report  and  Order 
is  really  a  prescription  of  rates  because 
the  outcome  df  the  decision  will  be  a 
switching  of  services  by  customers,  cit- 
ing A.T.dT.  V.  F.CC,  449  F.  2d  439  (2d 
Cir.  1971).  We  disagree  with  this  propo- 
sition that  we  must  actually  determine 
the  specific  rates  that  will  flow  sis  our 
policy  decision  herein  Is  implemented. 
We  discussed  this  matter  In  the  Report 
and  Order  (para.  49)  and  stated  that  we 
did  not  envision  a  "large  scale  rate  re- 
duction" as  inherent  In  our  decision. 
Moreover,  In  Docket  No.  18128  we  found 
unlawful  AT&T's  Telpak  service,  and  re- 
quired that  It  be  eliminated,  although 
AT&T  may  file  a  new  bulk  offering.  FCC 
76-«86,  released  October  1,  1976,  para. 
208.  Thus,  there  is  now  no  evidence  that 
elimination  of  the  restrictions  on  resale 
and  sharing  of  Telpak  will  cause  any  sub- 
stantial migration  frwn  other  services  - 
into  the  bulk  rate  service.  In  any  event, 
we  disagree  with  the  general  proposition 
that  prescription  of  communications 
policy  must  be  accompanied  by  prescrip- 
tion of  the  exact  rates  just  and  reason- 
able thereunder.  Such  a  requlronent 
would  constrain  our  ability  to  regulate 
except  on  a  case-by-case  basis — a  con- 
cept clearly  out  of  harmony  with  effec- 
tive administrative  action.  In  Specialized 
Common  Carrier  Inquiry,  29  FCC.  2d 
870  (1971).  aff'd  sub  nom..  Washington 


Utilities  and  Transportation  Comm.  v. 
F.CC,  513  P.  2d  1142  (9th  Cir.  1975J. 
cert,  denied,  423  UJi.  836  a975).  we 
foimd  as  a  policy  decision  that  the  pub- 
lic Interest  would  be  served  by  Uie  open 
entry  of  specialized  common  carriers  in 
the  domestic  private  line  market.  We 
noted  therein  that  the  impact  of  the  de- 
cision might  require  AT&T  to  deaverage 
its  private  line  rates.  There  was  no  im- 
plication that  we  were  required  to  actu- 
ally set  the  rates  on  a  deaveraged  basis, 
however.'  The  Instant  situation  is  similar 
to  that  proceeding.  Every  policy  state- 
ment can  be  said  to  have  an  ultimate  Im- 
pact on  rates  to  be  charged  thereunder. 
We  conclude  that  neither  the  legisla- 
tive intent  nor  the  language  of  Section 
205  requires  tliat  we  set  rates  in  this  pro- 
ceeding.' 

7.  GTE,  and  to  some  extent  AT&T,  ar- 
gue that  the  reasonableness  of  tariff  pro- 
visions prohibiting  the  resale  of  services 
and  facilities  is  not  a  proper  issue.  GTE 
states  that  the  order  Is  unconstitutional 
to  the  extent  that  It  requires  carriers  to 
serve  "a  new  wholesale  market  which  Is 
not  within  the  sc<^pe  of  their  public  im- 
dertaklng."  GTE  Petition  at  3.  "nils  posi- 
tion is  not  supported  by  any  precedent 
under  the  Communications  Act  and  is 
totsdly  at  odds  with  our  statutory  msn- 
date  and  judicial  Interpretotion  thereof. 
The  obligations  of  carriers ^d  our  juris- 
diction with  respect  to  those  obligations 
are  well  settled.  See,  e.g..  Bell  Telephone 
Co.  of  Pa.  v.  F.CC.  supra;  47  U.S.C  201 
(a) .  Also,  we  are  not  tit  the  first  Instance 
requiring  carriers  to  serve  a  "wholesale" 
market.  As  we  pointed  out  repeatedly  in 
the  Report  and  Order,  the  evidence  Is 
that  the  carriers,  primarily  AT&T,  have 
historically  provided  "wholesale"  ser- 
vices to  other  carriers  for  resale.  With 
the  creation  of  exceptions  allowing  the 
Composite  Data  Service  Vendors  (CD- 
SVs)  to  obtain  service  for  resale,  car- 
riers did  not  have  to  own  their  transmis- 
sion facilities.  What  we  now  do  Is  to  re- 
quire that  the  provision  of  services  and 
facilities  for  resale  be  extended  to  all 
carriers  certified  by  this  CcMnmlsslon  to 
provide  Interstate  private  line  service.  In 
short.  GTE's  view  of  the  obligations  of 
a  common  carrier  operating  imder  the 
Cmnmimlcations  Act  Is  unduly  narrow 
and  is  hereby  rejected. 

8.  Finally.  AT&T  states  or  implies  In 
several  parts  of  its  Petition,  that  trial  type 
hearings  would  have  established  the 
soundness  of  its  position  and  the  im- 
propriety of  that  adopted  by  the  Com- 
mission. We  have  carefully  considered 
the  points  which  it  raises  in  this  regard, 
but  we  find  that  it  has  not  been  prej- 


•AT&Ts  position  is  also  contrary  to  the 
decision  in  Nader  v  .F.C.C..  620  F.  2d  182  (DC. 
Cir.  1975),  where  the  court  found  that  the 
Commission  could — and  did — prescribe  a 
rate  of  return  under  Section  205(a)  with- 
out actually  prescribing  rates. 

'GTE  requests  (Petition  at  19)  that  we 
make  clear  that  the  Report  and  Order  does 
not  entitle  resellers  or  sbaren  to  rates  dif- 
ferent from  those  charged' other  customers. 
Whether  different  rates  are  proper  la  not  at 
issue  in  this  proceeding. 
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udiced  by  its  inability  to  have  the  vari- 
ous positions  herein  tested  by  cross-ex- 
amination. AT&T's  most  specific  argu- 
ment on  this  point  deals  with  our  rejec- 
ticoi  of  its  economic  imi}act  study.  As  we 
detail  in  para.  15,  infra,  our  decision 
herein  not  to  eliminate  restrictions  on 
WATS  and  our  elimination  of  Telpak  in 
Docket  No.  18128  make  those  aspects  of 
the  study  not  relevant  to  the  issues  now 
before  us.  Even  if  we  accepted  the  meth- 
odology after^such  a  hearing,  we  have 
found  that  the  impact  shown  therein  is 
not  so  substantial  that  it  warrants  reten- 
tion of  the  restrictions.  Thus,  we  have  no 
/  reasonable  expectation  that  .  different 
procedures  would  have  led  us  to  a  differ- 
ent result  in  these  areas  or  to  a  different 
poUcy  statement  generally,  nor  do  we 
find  upon  review  of  the  record  that  any 
.party  is  prejudiced  by  our  decision  not  to 
hold  further  proceedings.* 

9.  In  summary,  we  have  again  reviewed 
the  procedures  which  led  to  our  finding 
that  restrictions  on  resale  and  sharing  of 
interstate  private  line  services  and  fa- 
cilities are  unjust,  unreasonable  and  un- 
lawful. Upon  such  review,  we  are  con- 
vinced that  the  procedures  herein  are 
lawful  and  appropriate  to  the  occasion. 
Neither  the  statutory  language  nor  the 
leglfiflative  history  of  Section  205(a)  re- 
quires trial  type  hearings  in  all  pro- 
ceedings. We  are  here  dealing  with  the 
formulation  of  policy  to  be  applied 
prospectively  throughout  an  entire  in- 
dustry. Participating  in  this  proceeding 
are  numerous  parties  with  diverse  inter- 
ests which  nevertheless  touch  upon  the 
basic  question  set  forth  in  paragraph  1 
of  the  Notice.  As  the  Court  of  Appeals 
recently  commented  in  Bell  Telephone 
Co.  of  Pa.,  supra: ' 

Non-evidentiary  rulemaking  permits  broad 
participation  in  the  decision-making  process 
and  enables  an' administrative  agency  to  de- 
velop Integrated  plans  In  Important  policy 
areas. 


adfoUiu 


When  an  ad^niliistrative  agency  develops 
a  general  policy  applicable  on  a  prospective 
iMMls,  courts  have  foiind  it  unnecessary  to 
require  evidentiary  bearings,  [citations 
omitted]  TIUb  reluctance  to  prescribe  eviden- 
tiary beartngB  on  matters  of  general  policy  Is 
groanded  largely  In  practical  oonslderatlona. 
Evidentiary  bearings  become  'totally  uuman- 
aseable'  when  pfut.le8  attemp  to  croes-cx- 
a^dne  tbe  large  numbers  of  persons  normally 
Interested  In' tbe  development  of  policy.  (503 
F.  ad  at  1265.  1266) 


•Several  parties  protested  the  finality  of 
the  Report  and  Order,  citing  our  statement  in 
para.  40  of  tbe  Notice  that  we  would  issue  a 
First  Report  and  Order  in  this  proceeding. 
They  read  that  as  mandating  further  bear- 
ings on  the  Issues  herein.  However,  our  state- 
ment was  qualified  by  the  requirement  that 
■uch  procedures  must  "appear  necessary  or 
appropriate."  For  the  reasons  set  forth  in  tbe 
Report  and  Order  and  In  this  document,  we 
believe  that  further  proceedings  as  to  the  law- 
tvXjamm  of  restrictions  on  domestic  services 
and  tacilltlea  would  adduce  no  additional 
significant  evidence. 

*In  that  case,  the  court  refused  to  read 
tnto-BecUon  301  of  tbe  Act  (which  calls  for 
an  "opportunity  for  hearing")  the  requlre- 
mant  that  an  jMarlnga  thereunder  be  trial 
type. 


Issues  WARRANriNc  Reconsideration 

10.  We  turn  now  to  the  specific  areas 
as  to  which  reconsideration  is  sought. 
First,  we  will  briefly  discuss  two  matters 
which  we  dealt  with  in  the  Report  and 
Order,  but  which  we  now  deem  more  ap- 
propriate for  consideration  elsewhere. 
WUI  and  TRT  argue  that  the  policy  of 
unlimited  resale  and  sharing  of  private 
line  services  and  facilities  should  not  be 
applicable  to  international  services.-" 
They  do  not  take  a  position  as  to  the 
lawfulness  of  such  restrictions  on  domes- 
tic private  Une  services,  but  instead  point 
to  alleged  differences  between  domestic 
and  international  services  and  special 
concerns  peculiar  to  the  latter.  We  will 
not.  discuss  these  contentions  herein,  as 
we  have  determined  on  reconsideration 
that  our  policy  requiring  unlimited  resale 
and  sharing  of  private  line  services  and 
facilities  should  not  at  this  time  be  ap- 
plied to  international  services.  In  view 
of  this  determination,  we  need  not  ad- 
dress herein  WUI's  ctmtention  that  the 
Notice  was  inadequate  to  inform  it  that 
the  lawfulness  of  its  tariffs  was  at  issue 
in  this  proceeding.  We  will  institute  a 
separate  proceeding  in  which  the  lawful- 
ness of  tariff  provislorl  which  restrict 
sharing  and  resale  of  tntematlraial  serv- 
ices and  facilities  will  be  exajnined.  We 
emphasize  that  our  action  herein  is  not  a 
finding  that  existing  restrictions  on  in- 
ternational services  and  facilities  are 
just,  reasonable  or  not  unlavsrfuU^  dls- 
ciTminatory. 

11.  We  stated  in  the  Report  and  Order 
(piiara.  118) : 

However,  due  to  the  significant  potential 
which  exists  for  the  crofis-subsidlzation  of 
these  competitive  (resale)  service  oflferlngs 
from  the  basic  monopoly  services  •  •  •  we 
believe  that  the  principle  of  "maximuni  sepa- 
ration" enunciated  in  the  Ccnnputer  inquiry 
should  apply  here  as  well.  Accordingly,  un- 
derlying carriers  whlch'provlde  basic  monop- 
oly services  as  part  of  their  normal  business 
will  be  required  to  eetabU^^  separate,  arms- 
length  subsidiaries  in  order  ^  engage  in 
resale  or  related  activities,  (footnote  omitted) 

Western  Union  objects  to  this  require- 
ment and  requests  that  It  be  deleted.  It 
states  that  it  apparently  is  the  only  car- 
rier to  which  the  requirement  will  apply, 
that  it  leases  from  telephone  companies  a 
substantial  amount  of  facilities  to  pro- 
vide private  Une  services,  that  complete 
sepai-ation  (no  sharing  of  facilities)  of  its 
monopoly  and  resale  services  would  be 
disastrous,  and  that  even  if  sharing  of 
facilities  were  allowed  between  the  cor- 
porations, there  would  still  be  available 
the  potential  for  cross-subsidization. 
However,  its  administrative  costs  would 


>°RCA  Olobcom,  Inc.  and  International 
Telephone  and  Telegraph  Co.  made  similar 
arguments  in'  their  Motions  for  Stay,  but 
they  have  not  filed  Petitions  for  Reconsider- 
ation. Their  Petitions  for  Review  of  the  Re- 
port and  Order  are  pending  In  tbe  United 
States  Court  of  Appeals  for  the  Seocaxd  Cir- 
cuit (No.  76-4190:  7S-4201).  In  acting  on 
reconsideration  herein,  we  have  taken  Into 
account  the  arguments  made  by  these  car- 
riers in  support  of  their  Motions  for  Stay. 


be  increased.  We  believe  on  reconsidera- 
tion that  it  is  appropriate  not  to  require 
establishment  of  separate  corporations 
by  a  carrier  providing  both  monopoly 
and  resale  private  line  services  and  facil- 
ities. We  will  carefully  scrutinize  any  re- 
sale by  a  monopoly  carrier  and  take  ap- 
propriate action  to  assure  that  cross-sub- 
sidization does  not  exist." 

Adequacy  of  the  Record 

12.  We  have  carefully  considered  Uic 
arguments  presented  in  support  of  a 
change  in  the  Report  and  Order,  and, 
except  for  the  matters  dealt  with  in  the 
preceding  two  paragraphs,  find  them  not 
to  be  convincing.  One  argument  made 
throughout  AT&T's  petitions,  and  also 
mentioned  by  GTE,  is  that  there  allegedly 
is  not  rational  basis  in  the  record  which 
supports  the  policy  enunciated  in  the 
Report  and  Order.  We  recognize  that 
there  must  be  adequate  sm>port  in  the 
record  for  our  action,  notwithstanding 
any  questions  as  to  the  lawfulness  of  the 
procedures  used  to  develop  the  record. 
We  believe  that  the  record  herein  does 
contain  ample  support  for  our  action,  and 
that  the  path  which  led  us  to  find  unlaw- 
ful the  restrictions  on  resale  and  sharing 
of  domestic  private  line  services  and 
facilities  is  clearly  discernible.  A  brief  re- 
view of  the  record  is  appropriate. 

13.  One  factor  which  led  to  institution 
of  this  proceeding  was  the  existence  of 
specific  tariff  provisions  which  ^Uow  cer- 
tain intermediaries  to  obtain  service  on 
behalf  of  third  parties,  while  other  users 
are  denied  such  service  through  an  in- 
termediary. In  Issue  9  we  called  for  jus- 
tification of  such  provisi&ns,  which  were 
created  by  the  carriers  and  never  ap- 
proved by  this  Commission.  These  pro- 
visions are  prima  facie  discriminatory 
in  their  different  treatment  of  custom- 
ers who  are  similarly  situated,  and  we 
concluded  that  the  provisions  are  unlaw- 
fully discriminatory  under  Section  202 
(a)  of  the  Communications  Act.  This 
conclusion  is  supported  by  two  factors. 
First,  the  carriers  failed  to  provide  any 
justification  "  for  the  selection  of  certain 
intermediaries  entitled  to  service,  and 
also  failed  to  explain  why  an  intermedi- 
ary such  as  that  proposed  by  The  Amer- 
ican Trucking  Associations,  Inc.  (ATAI 
.Comments  at  2-6)  should  not  receive 
service.  However,  our  conclusion  that 
sharing  through  intermediaries  is  just 
and  reasonable  is  not  based  only  on  this 
failure  of  the  carriers  to  justify  their 
restrictions.  We  also  received  extensive 
comments  from  sharing  intermediaries 
.already  recognized  by  the  carriers.  The 
sharing  arrangements  as  described  in  the 


■^By  this  action,  we  do  not,  of  course, 
change  In  any  way  tbe  requirements  of 
{ 64.702  of  the  rulee  requiring  a  separate 
corporation  for  a  carrier's  provision  of  data 
processing  services. 

"As  noted  above,  AT&T's  "Justification" 
■was  really  only  a  description  of  those  now 
entitled  to  service.  No  criteria  for  approval 
of  Intermediaries  In  the  future  was  given. 
Clearly,  such  case-by-caae  approval  of  ahar- 
Ing  arrangements  has  limitations  %m  tt  plaeea 
procedural  burdens  cm  this  Commission's 
regulation  of  AT&T's  private  Une  tarlSk. 
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record  in  this  proceeding  are,  in  our  view, 
convincing  evidence  that  such  commu- 
nications operations  serve  an  important 
public  function  and  should  be  encour- 
aged if  we  are  to  carry  out  our  mandate 
under  the  Cwnmunications  Act.  See. 
e.g.,  ARINC  Comments  at  4-50;  SIAC 
Comments  at  3-35.  The  record  fully  sup- 
ports our  conclusion  that  unlimited  shar- 
ing of  communications  services  and  fa- 
cilities, both  in  joint  use  arrangements 
and  through  intermediaries,  is  just  and 
reasonable. 

14.  In  the  Notice,  we  also  called  for 
comments  on  the  Justification  In  car- 
riers' tariffs  which  restrict  or  prohibit 
resale  by  a  customer.  The  record  again 
supports  our  concluslcKi  that  unlimited 
resale  of  private  line  services  is  just  and 
reasonable;  inherent  in  this  conclusion 
is  our  finding  that  entities  reselling  such 
services  or  facilities  are  common  carriers 
and  must  be  regulated  under  Title  n  of 
the  Communications  Act.  As  we  noted  in 
the  Report  and  Order,  ATkT  already 
makes  avaUable  its  "facilities"  for  resale 
by  "Other  Common  Carriers"  as  it  de- 
fines that  term  in  its  Tariff  FCC.  No. 
266,  Section  2.6  However,  we  noted  that 
another  reason  leading  to  this  inquiry 
was  the  emergence  of  the  "value  added 
carriers"  which  own  no  communications 
facilities  but  which  are  certificated  to 
provide  a  commimlcations  service.  While 
these  carriers  are  apparently  not  en- 
titled to  AT&T  "faculties"  because  they 
are  not  OCCs,  they  are  entitled  to  resell 
WATS.  Three  carriers  of  this  nature, 
Telenet,  Graphnet  and  PCI,  filed  com- 
ments and  we  have  heretofore  described 
the  services  which  they  provide  or  plan 
to  provide.  See  Note  14  of  the  Report 
and  Order;  Graphnet  comments  at  1-2. 
The  operation  of  resale  carriers,  which 
have  received  certification  by  this  Cwn- 
mlsslon    and    have    established    their 
technical  and  financial  qualifications,  is 
convincing  evidence  that  the  resale  of 
commimlcations  services  and  facilities 
has  provided  significant  communications 
benefits.  These  carriers  have  been  able 
to  provide  their  unique  services  without 
the  expense  associated  with  construction 
of  faculties.  In  the  Report  and  Order, 
we  foresaw  the  certification  of  carriers 
which  may  not  "augment"  the  services  or 
faculties  which  they  receive;  we  referred 
to  them  as  resale  brokers.  See  Report 
and  Order,  para.  19.  WhUe  the  services 
which  they  provide  may  not  appear  to 
"add  value"  to  that  which  they  receive, 
and  whUe  they  may  provide  nothing 
which  the  underlying  carriers  do  not 
already  provide,  we  believe  that  there 
Is  record  support  for  authorizing  their 
(H>eration.  We  concluded  In  the  Report 
and  Order  (paragraph  85)  that  "broker- 
age" leads  to  efScient  use  of  private  line 
services  and  facilities,  and  thus  decreases 
the  need   tor   investment   In   faculties 
which  may  be  xmderutUlzed.  See  OTP 
Reply  Comments  at  27-8."  Also,  as  OTP 
noted  (OTP  Reply  Comments  at  21-24), 
the  bitroductlon  of  brokers  can  aid  in 
Insuring  that  the  tariffs  of  the  carriers 
from  whom  they  obtain  services  or  f acill- 
ttBB  are  Internally  consistent.  We  have 


repeatedly  stated  that  the  primary  justl-  offering.  In  the  Report  and  Order,  we 

flcatlon  for  a  tariff  rate  must  be  the  cost  stated  at  note  66  that  because  we  did 

of  providing  the  service;  brokerage  is  a  not  have  before  us  a  true  "bulk  rate" 

tool  which  wUl  assist  in  the  effecutation  available  only  to  large  users  who  other- 

of  this  policy.  I£  the  tariff  offerings  are  wise  would  shift  to  private  microwave, 

truly  cost  related,  there  wiU  be  little  if  we  need  not  decide  whether  restrictions 


any  economic  incentive  for  such  broker 
age.  Parties  to  this  proceeding,  such  as 
Western  Union,  have  objected  to  tariffs 
and  policies  which  encourage  non-cost 
related  bulk  rates.  In  summar>-.  we  con- 
clude that  the  record  supports  the  view 
that  the  public  interest  is  served  by  cer- 
tification of  carriers  which  operate  be- 
tween the  carrier  owning  the  transmis- 
sion facilities  and  the  ultimate  customer, 
even  if  the  "middleman"  is  purely  a 
"broker." 

15.  In  the  Notice,  we  recognized  that 
the  record  in  this  proceeding  should  in- 
clude evidence  of  the  impact  on  the  car- 
riers and  on  the  pubUc  of  removal  of  the 
restrictions  on  resale  and  sharing.  AT&T 
submitted  a  study,  which  we  discussed  at 
length  at  paragraphs  56-62  of  the  Report 
and  Order,  and  states  (AT&T  Petition  at 
26  >  that  no  party  herein  has  submitted 
economic  data  or  analysis  which  sup- 
ports our  findings  or  refutes  its  anals^is 
of  the  economic  impact  of  unlimited  re- 
sale and  sharing.  We  have  viewed  this 
matter   again  and  conclude  that  un- 
limited resale  and  sharing  of  private  line 
service  would  not  have  an  adverse  eco- 
nomic impact  on  the  carriers  or  the  pub- 
lic. We  first  note,  as  we  pointed  out  In 
paragraph  65  of  the  Report  and  Order, 
thstt  the  amount  of  non-Telpak  private 
line  revenues  which  would  be  affected  by 
our  poUcy  is  relatively  smsdl.  Moreover, 
we  found  that  the  study  contained  cer- 
tain methodological  deficiencies  which 
tended  to  ovwstate  the  expected  revenue 
loss  to  AT&T  from  unlimited  resale  and 
sharing.  Thirdly,  we  have  not  required 
the  removal  of  the  restrictions  on  resale 
and  sharing  of  WATS,  and  thus  any  rev- 
enue loss  based  upon  a  movement  into  a 
resold  or  shared  WATS  wUl  not  material- 
ize. This  point  Is  important,  as  a  premise 
of  AT&T's  study  was  the  assumption  that 
a  phange  in  the  restrictions  on  WATS 
would  lead  to  a  decrease  in  MTB  rev- 
enuesTx  shifting    costs    from    interstate 
operations    to    Intrastate    (See    AT&T 
Comments  at  31).  PInaUy.  we  point  out 
that  AT&T  aUeged  a  revenue  shift  of  $24 
miUlon  f  A>m  MT8-WATS  to  Telpak.  As 
noted  above,  in  Docket  No.  18128  we 
found  Telpak  to  be  unlawful  and  have  re- 
quired that  AT&T  withdraw  the  present 


i»AT&T  "suggests"  (Petition  at  4)  that 
OTP's  filing  should  have  no  status  in  this 
proceeding  because  It  was  submitted  after 
the  filing  date  for  comments.  However,  we 
have  treated  DTP'S  submission  as  timely 
filed  "Reply  Comments."  The  filing  of  reply 
comments  was  not  limited  to  parties  which 
filed  cc«nments,  so  long  as  such  reply  com- 
ments were  properly  served  on  all  parties. 
AT&T  and  others  thus  had  an  opportunity 
m  their  response  comments  to  challenge 
OTP's  position,  and  many  parties,  including 
AT&T,  did  comment  critically  on  OTP's  fU- 
ing.  Thus,  It  U  incorrect  for  AT&T  to  allege 
(Petition  at  4)  that  "•  •  •  no  opportunity 
was  furnished  for  the  refuUtlon  of  OTP's 
spxirloua  and  unaupportwl  ooatentlons" 


on  resale  and  sharing  thereof  would  be 
just  and  reasonable.  It  is  sufficient  to 
say  now  that  our  findings  in  Docket  Na 
18128  as  to  Telpak  cast  doubt  upon  even. 
*he  shift  from  other  services  to  a  bulk 
rate  offering.  Moreover,  it  can  be  con- 
cluded from  our  decision  In  Docket  No. 
18128  that  the  new  rate  schedules  wUl 
make  the   relationship   of  MTS-WATS 
rates  to  private  line  rates  relatively  more 
favorable  than  that  which  existed  at  the 
time  of  AT&T's  study.  Thus,  even  If  we 
accept  AT&T's  methodology,  the  study, 
considered  in  light  of  our  recent  ruling* 
as  to  WATS  and  Telpak,  faUs  to  show 
that  our  action  wiU  have  significant  eco- 
nomic impact  on  AT&T  or  on  intrastate 
revenue  requirements.  With  respect  to 
this  latter  point,  we  note  that  we  have 
recentiy  instituted  a  proceeding  to  con- 
sider necessary  changes  in  separations 
procedures  re.^ulting  from  our  require- 
ment that  customers  be  allowed  to  con- 
nect their  owTi  terminal  equipment  to  the 
telephone  system:  See  Impact  of  Custom' 
er  Provision  of  Terminal  Equiment  on 
Jurisdictional   Separations,  Dodcet  No. 
20981    (FCC   76-1008.   released   Nov.   8, 
1976) .  If  experience  proves  that  there  it 
any  sizeable  shift  of  revenue  require- 
ments tb  intrastate  as  a  result  of  our  ac- 
tion herein,  the  place  to  resolve  that  Is  In 
a  similar  proceeding.  One  final  point  as  to 
AT&T  is  pertinent  here.  We  bdleve  that 
the  record  herein  and  the  operations  of 
the  resale  carriers  now  certificated  by  the 
Commission  lead  to  the  logical  conclu- 
sion that  a  wider  avallabUlty  of  commu- 
nications offerings  by  carriers  not  own- 
ing facilities  wUl  stimulate  the  market 
demand  for  the  facUlUes  and  services  of 
AT&T  and  the  other  carriers  owning  fa- 
cilities. AT&T  did  not  attempt  to  study 
what  demand  would  be  created  as  new 
carriers  provide  service  using  its  facili- 
ties; indeed,  given  the  rapidly  changing 
nature  of  the  industry,  measurement  of 
such  stimulation  by  the  carriers  or  the 
Commission  may  not  be  possible.  In  any 
event,  the  record  establishes  that  the  de- 
mand for  new  services  exists  and  is  now 
being  partiaUy  exploited  by  the  "resale 
carriers."  Our  «ction  here  opens   the 
market  to  other  carriers  who  wish  to  sub-  . 
scribe  to  ATkT  and  other  carriers*  fa- 
cilities and  services  to  offer  the  pubUc 
what  they  perceive  to  be  a  desired  service. 
16.  For  ttie  foregoing  reasons,  we  be- 
lieve that  there  is  record  sumwrt  for  the 
conclusion   that   unlimited   resale   and 
sharing  would  not  adversely  affect  the 
carriers  owning  facilities  or  produce  a' 
shift  of  revenue  requirements  to  Intra- 
state operations  of  any  substantial  de- 
gree. We  also  believe  that  there  win  be  no 
substantial  economic  impact  on  the  spe- 
cialized common  carriers  operating  In 
competition  with  AT&T  for  private  lin^ 
services,  although  we  do  recognize  the 
posslbUity  of  a  shift  of  customers  from 
SCCs  to  reseUers  of  AT&T's  services  arf" 
faculties.  The  record  data  showing  such 
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a  shift  was  premised  upon  the  movement 
of  customers  from  an  SCC  private  line  of- 
fering into  a  resold  or  shared  Telpak. 
(See  AT&T  study  \it  11;  Datran  Com 
ments  at  32).  War  pointed  out  In  tl 
Report  and  Order V(note  64)  that  i 
specialized  carriers  would  be  able  to  mltl- 
•  gate  the  effect  of  such  shifts  by  them- 
selves subscribing  to  Telpak  for  resale  to 
their  customers.  Our  recent  finding  that 
Telpak  has  not  been  justified  by  com- 
petitive necessity  and  must  be  eliminated 
makes  even  more  questionable  the 
amount  of  adverse  economic  impact  on 
the  specialized  carriers  as  a  result  of  our 
action  herein.  In  Its  Petition,  SPCC  ar- 
gues that  "•  •■  •  the  Commission's 
established  policy  of  full  and  fair  com- 
petition requires  that  Telpak  rates  not 
be  made  the  basis  of  an  entire  new  type 
of  competition  unless  and  imtll  these 
Telpak  rates  have  been  determined  to  be 
lawful."  (SPCC  Petition  at  4).  We  are 
unwilltng  to  delay  implementation  of 
our  policy  until  the  lawfulness  of  a 
revised  bulk  rate  tariff,  filed  in  response 
to  our  decision  in  Docket  No.  18128,  is 
established."  The  effective  date  of  tariffs 
filed  as  a  result  of  our  decision  herein 
will  preclude  any  significant  resale  or 
sharing  of  Telpak  as  it  now  exists.  See 
paragraph  28,  infra. 

17.  To  summarize,  we  believe  that  the 
record  fully  supports  our  position  that 
unlimited  resale  and  sharing  of  domestic 
private  line  services  and  facilities  are 
Just  and  reasonable;  that  the  "single 
customer"  provisions  are  unlawfully  dis- 
criminatory; '■'-  and  that  the  provision  of 
service  by  an  intermediary  between  the 
carrier  owning  the  facilities  and  the  cus- 
tomer will  bring  about  important  public 
benefits  (described  at  paragraphs  75- 
8B  of  the  Report  and  Order)  while  not 
causing  adverse  economic  impact  on  the 
carriers  or  the  public. 

Other  Aspects  of  the  Report  and  Order 

>  18.  Many  parties  have  raised  specific 

objections  to  portions  of  the  Report  and 

•  brder,  which,  in  their  judgments,  must 
be  clarified  or  modified  upon  reconsid- 
eration. We  now  turn  to  those  arguments. 

•  AT&T  states  that  in  the  Report  and  Or- 
der, we  have  ignored  the  significance  of 
tbe  difference  between  the  terms  "serv- 
ice" and  "facility."  and  that  such  blur- 
ring of  the  distinction  raises  "serious 
questions"  about  its  ability  to  Implement 
tariffs  filed  In  response  to  the  settlement 
agreement  in  Docket  No.  20099.  See 
ATAT.  52  P.C.C.  2d  727  (197^).  AT&T 


>*  Western  Union  and  MCI.  which  also  ar- 
gued against  non-cost  justified  bulk  tariff 
rates,  did  not  on  reconsideration  request 
delay  In  resale  and  sharing  of  Telpak. 

xARINO  states  that  we  should  not  have 
found  tbe  "single  customer"  provisions  to  be 
unlawfully  discriminatory  and  that.  In  any 
•vent,  the  Issue  was  moot.'  We  believe  It  not 
to  be  moot  and  again  afllrm  our  analysis, 
Ht  forth  In  Appendix  B,  which  led  us  to 
coDClude  that  tbe  provisions  are  unlawfully 
tftKrlmlnatory.  The  point  which  we  find  to 
ba  moot  is  whether  federal  statutes  support- 
pnferentlal  treatmeot  of  the  federal  and 
■tate^vsnunental  agencies. 
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states  that  under  the  agreement,  the  Bell 
System  provides  facilities  to  other  car- 
rier* which  in  turn  provide  service  to 
their  customers.  It  questions  whether  it 
is  required  to  continue  the  separate  offer- 
ing of  facilities,  and  whether  resellers 
and  sharers  are  entitled  to  facilities  as 
well  as  services.  We  commented  in  the 
Report,  and  Order  (paragraph  30)  that 
our  action  in  this  proceeding  was  not  ex- 
pected to  abrogate  the  settlement  agree- 
ment in  Docket  No.  20099.  We  adhere  to 
that  position  and  point  out  that  we  ex- 
pect the  engineering  and  operating 
agreements  in  Docket  No.  20099  to  be  ef- 
fectuated under  our  policy  herein.  The 
definitions  of  "surface"  and  "facility" 
may  not  be  as  distinct  as  AT&T  purports 
to  make  them,  and  the  degree  of  signifi- 
cance in  the  use  of  those  terms  for  regu- 
latory purposes  is  unclear.  We  need  not 
comment  in  detail  on  that  point,  how- 
ever. AT&T  has  not  been  required  here- 
in to  change  its  obligations  to  its  custo- 
mers, except  for  removal  "Jx^  the  restric- 
tions on  resale  and  sharing.  We  do  not 
hold  that  sharers  or  non-OCX:  carriers 
are  entitled  to  communications  under  the 
"facilities  tariff"  as  It  now  exists.  If  such 
entity  shows  a  need  to  obtain  "facilities" 
we  will  consider  the  reasonableness  of 
ttie  tariff  restrictions  at  that  time.  IVhat 
we  have  done  is  to  require  that  when  a 
common  carrier  makes  an  offering  to  a 
custCMner  (whether  another  common  car- 
rier or  not)  which  allows  that  custtwner 
to  communicate,  the  carrier  may  not  re- 
strict the  customer's  ability  to  resell  or 
share  what  it  has  received."  Whether, 
under  our  policy  and  present  AT&T  prac- 
tices, a  separate  "facilities  tariff"  is  now 
required  is  beyond  the  scope  of  this 
inquiry. 

19.  One  subject  which  has  apparently 
caused  confusion  and  misimderstanding 
is  our  discussion  of  the  "maximum  sepa- 
ration" rule,  §  64.702  of  the  Commission's 
Rules.  In  the  Report  and  Order,  we 
stated  at  paragraph  118: 

Although  we  do  not  herein  adopt  any 
changes  In  i  64.702  of  the  Rules,  we  believe 
that  a  resale  carrier  providing  the  services 
which  we  reasonably  anticipate  (see  para- 
graphs 75-88.  supra)  may  not  be  able  to  do 
so  consistent  wjth  the  requirement  of  sepa- 
rate corporations.  We  note  In  this  regard 
that  the  purpose  of  the  rule  Is  to  insure  that 
no  cross  subsidization  exists  between  a  car- 
rier's monopoly  services  and  Its  data  proc- 
essing services.  Because  we  anticipate  that 
resale  services  will  be  provided  by  entitles 
which  do  not  provide  monopoly  services,  it 
appears  that  the  public  interest  would  be 
served  by  a  waiver  of  |  64.702  for  such  en- 
titles upon  their  request,  on  a  case  by  case 
basis.  Thus,  we  wUl  consider  requests  foC 
waiver  of  the  rule  In  light  of  the  considera- 
tions set  forth  in  this  Report  and  Order. 

This  statement.  Eind  our  references  to 
the  nature  of  the  Industry  which  may 
result  from  our  action  In  this  proceeding 


"It  Is  not  unreasonable,  however,  for  a 
carrier  to  provide  that  its  offerings  are  avail- 
able for  resale  only  if  the  reseller  has  been 
certified  as  a  common  carrier  by  this  Com- 
mission. 


(Report  and  Order,  para.  84)  have  led 
to  two  related  reconsideration  requests. 
Sevei;al  parties  (CBEMA.  RPSS  and 
Telenet,  e^r.)  state  that  we  have.  In  ef- 
fect, waived  the  provisions  of  §  64.702 
for  an  entire  class  of  carriers  and  that 
such  action  is  not  proper  In  this  proceed- 
ing, if  at  all.  Also,  CBEMA  and  IBM  ex- 
press their  concern  that  we  have  herein 
extended  our  jurisdiction  to  data  proc- 
essing and  other  operations  which  use 
private  line  communications,  because 
such  concerns  "resell"  the  communica- 
tions which  they  obtain.  Neither  fear  is 
justified  by  our  action.  With  respect  to 
§  64.702,  we  point  out  that  we  have  spe- 
cifically stated  that  we  are  not  changing 
that  rule  herein,  and  that  requests  for 
waiver  would  be  considered  on  a  case  by 
case  basis.  We  did  not  intend  to  imply 
that  the  rule  would  automatically  be 
waived  upon  request  of  a  resale  carrier, 
although  we  recognize  that  our  state- 
ment in  the  above  quotation  ("the  public 
interest  would  be  served  by  a  waiver") 
gives  rise  to  such  an  interpretation.  We 
will  clarify  that  quotation  by  changing 
"v.c'Hd  be  served"  to  "might  be  served." 
If  a  request  for  waiver  is  made,  we  will 
consider  it  as  we  would  otherwise,  al- 
though consideration  of  the  policy  set 
forth  in  the  Report  and  Order  will  neces- 
sarily be  a  factor  in  our  4^islon.  More- 
over, we  are  not  extending  our  jurisdic- 
tion herein  over  any  activity  other  than 
the  communications  and  hybrid  com- 
munications enunciated  in  the  Computer 
Inquiry"  and  §64.702  of  our  Rules. 
CBEMA  quotes  from  our  discussion  of 
our  jurisdiction  over  resellers  and  states 
(Petition  at  12) : 

» 

•  •  •  the  Commission  could  be  read  to 
conclude  that  all  "rc<ic;iers"  of  any  product 
or  service  that  Inc'.'uies  use  of  communica- 
tions In  the  provision  of  their  product  are 
common  carriers  •  •  • 

In  so  articulating  its  test  for  communica- 
tions common  carriage,  the  Commission  has 
stated  one  crucial  element  but  faUed  to 
relate  it  specifically  to  the  general  resale 
market  discxissed  at  other  points.  That  is, 
to  be  a  communications  ccHnmon  carrier,  an 
entity  must  be  holding  out  to  the  public  a 
communications  service,  the  means  of  trans- 
mitting messages  from  one  point  to  another, 
in  fulfillment  of  a  communications  purpose, 
rather  than  any  other  purpose  such  as  data 
processing.  (Footnote  omitted;  emphasis  In 
original) 

Our  language  in  the  juirsdiction  section 
as  to  resellers  must  be  read  In  light  of 
our  definition  of  that  term.  In  paragraph 
17  of  the  Report  and  Order,  we  defined 
resale  as  "an  activity  wherein  cme  entity 
subscribes  to  the  communications  serv- 
ices and  facilities  of  another  entity  and 
then  reoffers  communicf^tlons  services 
and  facilities  to  the  public  (with  or  with- 
out "adding  value")  for  profit.  Inclusion 
of  the  phrase  "communications  services 
and  facilities"  after  "reoffers"  was  done 
deliberately  to  emphasize  that  the  "re- 
sale" with  which  we  are  concerned  U  only 


"  28  F.C.C.  ad  267  (1971),  oj^d  In  part  and 
revs'd  In  part  rab  nam.  GTE  Service  Corp.  v. 
F.C.C.  474  P.  2d  724  (2d  Or.  1878) . 
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that  of  "communications."  •*  Thus,  if 
what  is  ultimately  offered  to  the  public 
is  data  processing  or  anything  other  than 
"communications",  this  proceeding  is  not 
applicable  to  such  activity.  The  question 
as  to  what  is  "data  processing"  or  "com- 
munications" is  at  issue  in  Docket  No. 
20828.  This  proceeding  is  not  concertied 
with  the  definitions  of  those  terms,  and 
we  assume  herein  that  our  jurisdiction 
attaches  only  to  the  activities  which  are 
foimd  to  be  "communlcaticms." 

20.  Telenet  raises  the  question  whether 
the  tariff  restrictions  on  resale  and  shar- 
ing of  a  reseller's  services  are  permissible 
under  our  policy.  It  points  to  language  in 
paragraph  27  of  the  Report  and  Order 
which  discusses  in  general  the  tariff  re- 
strictions of  imder lying  carriers  d.e.. 
those  which  own  transmission  facilities) . 
That  language,  however.  Is  simply  in  in- 
troduction to  a  discussion  of  AT&T's  tar- 
iffs; in  our  conclusions  throughout  the 

t  Report  and  Order  we  have  repeatedly  re- 
ferred to  the  unlawfulness  of  tariff  re- 
strictions for  all  private  line  services  and 
facilities.  "Resale  carriers",  whether  they 
be  brokers  or  "value  added"  carriers  such 
as  Telenet,  are  equally  subject  to  the  re- 
quirements of  Title  n  of  the  Communi- 
cations Act.  We  have  concluded  that 
such  restrictions  are  unlawful  under  Sec- 
tions 201(b)  and  202(a) .  and  this  finding 
applies  whether  or  not  the  carrier  own? 
its  transmission  facilities.  Resellers  have 
a  duty  to  serve  just  as  do  the  carriers 
owning  their  facilities  and  that  duty  can- 
not be  avoided  by  the  creation  of  restric- 
tions on  the  customer's  ability  to  resell 
or  share  its  services. 

21.  A  number  of  parties  have  com- 
mented on  our  decision  not  to  exercise 
common  carrier  regulation  over  sharing 
arrangements,  or  at  least  not  to  adopt 
specific  regulations  as  to  what  sharing 
arrangements  are  allowable  on  an  imreg- 
ulated  basis.  To  briefly  summarize,  in  the 
Report  and  Order  we  defined  sharing  as  a 
non-profit  arrangement  where  several 
users  collectively  use,  and  allocate  among 
themselves  the  cost  of,  communications 
services  or  facilities.  We  pointed  out  that 

.  sharing  may  be  accomplished  through  a 
non-profit  intermediary ,"  by  a  simple 
sharing  of  line  charges,  or  through  an 
arrangement  where  one  entity  takes  the 
lead  role  (perhaps,  but  not  necessarily, 
as  an  intermediary)  and  allocates  to  the 
users  a  portion  of  all  the  costs  of  the 


"  When  we  use  "communications"  herein, 
we  also  Include  those  activities  which  cur- 
rently are  considered  to  be  "hybrid  com- 
munications" In  }  64.702. 

» Although  we  did  not  define  "intermedi- 
ary" m  the  Report  and  Order,  it  was  and  is 
used  to  denote  the  entity  directly  respon- 
sible to  the  carrier  for  payment  of  the  entire 
tariff  charge  aasoclAted  with  the  service  or 
facility.  Generally,  but  not  always,  the  inter- 
mediary will  also  be  a  user.  We  doubt  that 
there  wUl  be  many  Instances  of  bona  fide 
sharing  In  which  an  Intermediary  (other 
than  a  non-profit  corporation  whose  mem- 
bers are  also  the  users)  assumes  responsibil- 
ity to  pay  the  carrier  the  entire  tariff  charge 
when  it  has  no  need  itself  for  tbe  communi- 
cations service  or  faculty. 


sharing  arrangement.  We  found  that  it 
was  inconsistent  with  the  concept  of  ncm- 
profit  sharing  for  one  participant  in  the 
sharing  arrangement  to  allocate  to  tfce 
others  a  fee  for  management  of  the  net- 
work, unless  that  participant  is  a  non- 
profit corporation.   (By  participant,  we 
refer  to  either  a  user  or  an  Intermedi- 
ary. >  We  turn  now  to  specific  objections 
to  our  position  on  sharing.  First,  it  has 
been  argued  that  "profit"  is  not  a  jM-oper 
criterion  for  determination  whether  an 
activity  is  sharing  or  common  carriage 
resale  subject  to  Title  n  jurisdiction.  See. 
e.g..  United  PetitiMi  at  2.  In  the  Report 
and  Order,  we  stated  (i>ara.  120)  that 
our  jurisdictional  position  is  not  based 
solely  upon  profit.*  We  recognize  that  a 
basic  jurisdictional  criterion  is  whether 
there  is  an  indiscriminate  offering  to  the 
public,  as  that  concept  has  been  devel- 
oped by  the  courts.  See  Nat.  Ass'n.  of 
Reg.  Util  Commr's  v.  F.C.C.  525  P.  2d 
630  (D.C.  Cir.  1976).  The  record  herein 
establishes  that  sharing  arrangements 
have  the  potential  of  large  scale  opera- 
tions,   both    in   geographical  area  and 
number  of  sharing  participants.  We  do 
not  otherwise  place  restrictions  on  the 
operation  of  sharing  arrangements,  but 
we  feel  that  to  allow  the  profit  motive  to 
be  included  in  the  operation  would  en- 
courage, if  not  ensure,  that  sharing  ar- 
rangements might  offer  indiscriminately 
their  communications  to  the  public.  As  .ve 
noted  in  para.   125  of  the  Report  and 
Order,  the  sharing  which  we  envision 
without  regulation  is  that  of  users  join- 
ing together  in  long  term  arrangements, 
each  seeking  to  reduce  communications 
costs  which  would  otherwise  be  incurred. 
We  disagree  with  the  view  that  the  ac- 
tivities of  sharers  and  resellers  are  the 
same,  absent  profit  (United  Petition  at 
3),  and  our  decision  herein  is  thus  con- 
sistent with  that  set  forth  in  Land  Mobile 
Radjio  Services,  46  F.C.C.  2d  752  (1974). 
aflQrwied  sub  nom.  N.A.R.U.C..  supra. 

22.  Telenet  advocates  the  position  that 
the  abuses  of  unregulated  sharing  are 
made  possible  if  anyone  connected  with 
the  sharing  arrangement  operates  as  a 
profit  making  entity.  It  specifically  finds 
inappropriate  our  decision  which  allows 
a  for-profit  network  manager  to  provide 
its  services  to  the  sharing  arrangement, 
so  long  as  no  sharing  participant  receives 
a  payment  connected  therewith.  We  be- 
lieve, however,  that  it  would  unduly  re- 
strict the  creation  of  sharing  arrange- 
ments to  adopt  Telen.et's  position.  More- 
over, it  is  questionable  whether  the  mere 
provision  of  advice  and  management,  es- 
pecially by  an  entity  with  no  obligation 
to  the  carrier,  is  sufBclent  to  confer  Com- 
mission regulation  over  the  sharing  ar- 
rangement. Telenet  states  that  it  is  sim- 
plistic to  assume  that  operation  as  a 
non-profit  sharing  entity  iH«cIudes  the 
realization  of  "profit  in  the  economic 


'"  We  have  heretofore  used  profit  as  a  cri- 
terion upon  which  our  jtirlsdiction  is  deter- 
mined. See  Industrial  Radiolocation  Service, 
5  F.C.C.  2d  197  (1B66):  8IAC  Response  and 
cases  cited  therein. 


sense."  As  noted  above,  the  Commission 
has  heretofore  ilsed  that  standard  as  a 
criterion  upon  which  we  can  find  that 
common  carrier  regulation  is  not  api;»«- 
priate.  Extension  of  that  concept  to  the 
policy  set  forth  herein  apiiears  to  be  ap- 
propriate. 

23.  A  matter  related  to  the  "profit"  Is- 
sue is  whether  the  management  fee  may 
be  charged  to  a  sharing  arrangement  by 
a  network  manager  related  to  one  of  the 
sharing  participants.  Thus,  Telenet  ar- 
gues (Petition  at  18)  that  it  could  avoid 
common  carrier  status  by  obtaining  com- 
munications Unes  in  its  name  for  use  by 
others,  and  transfer  to  an  aflaiiated  cor- 
poration the  network  management  (upon 
which  a  profit  would  be  realized).  We 
have  held  that  a  for-profit  sharing  par- 
ticipant may  not  charge  a  fee  for  network 
management,  and  this  must  t>e  read  sis 
prohibiting  such  a  charge  by  an  entity 
affiliated  with  a  sharing  participant.  Our 
policy  may  not  be  circumvented  by  the 
use  of  a  separate  but  related  corporation. 
24.  UPI   states   that   the   prohibition 
against  charging  a  management  fee  is 
\mfair  to  it.  It  points  out  that  Associ- 
ated Press,  as  a  nonprofit,  entity,  may  » 
charge  its  members  a  management  fee 
while  UPI.  which  is  a  corporation  orga- 
nized for  profit,  may  not.  UPI  believes 
that  both  should  be  able  to  charge  a  man- 
agement fee  and  that  It  makes  no  practi- 
cal sense  to  differentiate  between  them. 
We  believe  it  best  to  prohibit  the  charge 
of  a  management  fee  by  the  for-profit 
intermediary,  however,  and  state  again 
that  it  Is  inconsistent  with  the  concept 
of  sharing  as  set  forth  in  the  Report  and 
Order  for  one  participant  to  charge  the 
others  for  "managing"  the  network.  We 
do  not  view  the  distinction  between  non- 
profit and  for-profit  corporation  as  "leg- 
alistic"  or   "simplistic",    as   does  UPI. 
nized  for  profit,  may  not.  UPI  believes 
Rather,  we  see  this  as  a  definite  standard 
which  will  minimize  the  opportimity  for 
abuse  of  non -regulated  shsu-ing.  In  our 
view,  this  standard  is  preferable  to  the 
imposition  of  detailed  Commission  regu- 
lations, or  the  exercise  of  our  judgment 
in  each  case  with  no  guidelines  at  alL 
The  record  establidies  the  need  for  shar- 
ing   arrangements    which    use    an    in- 
termediary. The  creation  of  non-profit 
entities   to   act   as   intermediaries   will 
serve  a  valuable  public  function  while 
minimizing  the  abuses  which  have  here- 
tofore been  made  possible.  When  the  in- 
termediary is  a  non-profit  corporation, 
we  will  not  interfere  with  the  manner 
in  which  It  manages  its  network.  If  UPI's 
subscribers  find  that  It  is  not  feasible  to 
obtain  network  management  from  an 
outside  «ntity.  they  may  form  their  own 
non-profit  cori)oratlon  for  the  sharing 
arrangement. 

25.  AT&T,  supported  by  the  Network 
parties,  states  that  the  Commission 
should  make  clear  that  Series  7000  serv- 
ice should  not  be  allowed  for  non-video 
use  if  it  is  resold  or  shared.  AT&T  states 
that  the  record  is  not  complete  as  to  the 
consequences  of  such  non-video  uae,  and 
that  there  are  unique  considerations. 
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including  the  alleged  "limited  availabil- 
ity" of  Series  7000  channels,  which  man- 
date that  rion-vldeo  usage  not  be  al- 
lowed, at  least  without  further  proceed- 
ings. We  are  not  willing  to  make  such  a 
requirement  herein,  although  we  are 
willing"  to  consider  the  propriety  of  such 
a  restriction  if  it  appears  from  experi- 
ence thaC  sharing  and  resale  of  Series 
7000  for  non-video  purposes  Is  begoming 
extensive  and  is  causing  adverse  effects 
as  alleged.  If  there  are  special  consider- 
ations which  warrant  different  treatment 
of  Series  7000.  AT&T  did  not  clearly 
state  them  in  its  Comments  even  though 
we  requested  such  data  in  the  Notice. 

26.  AT&T  also  states  that  the  un- 
intended result  of  this  proceeding,  with- 
out clarification,  may  be  the  creation  of 
public  message  services  similar  to  MTS 
and  WATS.  We  noted  in  paragraph  64: 

Unlimited  resale  and  sharing  of  a  private 
line  aervloe  does  not,  of  course,  encompass 
the  coovenlon  of  that  private  Un»  Into  MTS 
or  the  equivalent  thereof.  Thus,  any  resale 
or  aharlng  of  FX  service  must  maintain 
the  bMlc  private  line  character  of  that  serv- 
ice. 

ATfcT  points  out  that  our  definition  of 
private  line  after  that  quotation  is  less 
comprehensive  than  that  we  recently  set  ^ 
forth  in  the  Execunet  decision.  See  MCI 
Telecommunications  Corp..  60  F.C.C.  2d 
25  (1976),  petition  for  review  pending 
BUb  nam.  MCI  Telecommunications  Corp. 
V.  F.C.C..  No.  7&-1635  (D.C.  Cir.).  The 
difference  in  terminology  was  unin- 
tended. The  question  of  what  is  private 
line  service  was  hot  at  Issue  hereia 
Where  analog  voice  communication 
services  are  concerned,  as  was  the  case 
In  Execunet,  the  distinctions  between 
private  line  services  and  MTS  or  WATS 
which  were  cited  in  Execunet  and  related 
decisions  clearly  govern."  Thus,  with  re- 
gard to  AT&T's  contention  that  the  Re- 
port and  Order  provides  the  opportunity 
for  creation  of  networks  similar  to  MTS 
toad  WATS,  we  reafSrm  our  position  that 
cuch  arrangements  will  not  be  allowed. 

CONCLUSIOlfS 

37.  For  the  reasons  set  forth  above,  we 
will  not  alter  the  policy  which  we  pre- 
scribed in  the  Report  and  Order,  except 
that  we  will  not  at  this  time  apply  that 
pcdlcy  to  international  services.  Also,  a 
monopoly  carrier  providing  a  resale  com- 
munications service  need  not  do  so 
through  a  s^arate  corporaticm.  We  have 
found  that  there  are  important  public 
benefits  to  be  derived  from  elimination 
of  the  restrictions  on  resale  and  sharing 
of  private  line  services  and  facilities,  as 
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set  forth  in  paragraphs  75-88  of  the  Re- 
port and  Order.  Thus,  we  conclude  that 
public  interest  is  served  by  our  adoption 
of  a  policy  requiring  unlimited  resale  and 
sharing  of  private  line  services  and  fa- 
cilities, and  the  regulation  of  resellers 
(but  not  sharers)  imder  Title  n  of  the 
Act. 

28.  There  are  several  procedural  con- 
siderations to  be  dealt  with.  By  Motion 
to  the  Chief.  Common  Carrier  Bureau 
dated  September  27,  1976,  MCI  requested 
additional  time  wiUiin  which  to  file  its 
response  to  the  Petitions  for  Recon- 
sideration. Although  AT&T  opposed  the 
request  as  untimely  filed,  we  will  accept 
MCI's  pleading.  It  appears  that  good  rea- 
sons existed  which  made  impossible  the 
filing  of  its  pleading  on  the  date  specified. 
Also  AT&T  requests  in  its  Petition  tliat 
the  Commission  convene  a  meeting  of  in- 
terested parties  to  discuss  and  clarify 
the  Report  and  Order.  We  do  not  see  that 
this  Is  required,  and  therefore  deny  the 
request.  American  Trucking  Associations. 
Inc.  filed  a  Motion  to  Strike  the  Reply  of 
AT&T  to  its  Opposition  to  Motion  for 
Stay.  This  motion  was  filed  the  day  be- 
fore we  acted  on  the  Motions  for  Stay 
and  did  not  come  to  our  attention  in 
time  for  our  decision  then.  ATAI  prop- 
erly dtes  Section  1.45(d)  of  the  Rules 
which  states  that  a  reply  to  an  Opposi- 
tion to  Motion  for  Stay  is  not  allowed. 
AT&T's  reply  will  not  be  a  part  of  the 
r«5ord  herein:  Finally,  we  recognize  that 
additional  time  may  be  required  for 
carriers  to  file  revised  tariffs  consistent 
with  the  Report  and  Order  and  our  de- 
cision herein.  We  therefore  require  that 
revised  tariffs  be  filed  not  later  than 
March  18,  1977.  Such  tariffs  are  to  be 
effective  90  days  from  that  filing  date. 

29.  Accordingly,  it  is  ordered.  That  the 
Petitions  for  Reconsideration  of  our  Re- 
port and  Order  in  this  proceeding  are 
granted  to  the  extent  discussed  in  para- 
graphs 10  and  11,  supra,  and  are  d«iled 
in  all  other  respects. 

Federal  COMonmiCATiONB 

COHMISSION,'' 

VmcKNT  J.  MtriLiNS,         ' 
Secretary. 

tFRDoc.77-1405PUed  l-14-77;8:45  am] 


*>  Telenet  states  that  the  Report  and  Order 
can  be  read  to  require  resale  and  sharing  of 
"private  line  offerings  as  distinguished  from 
■wltclMd  aervlces."  (Telenet  Petition  at  6, 
•aphaals  in  original.)  This  ts  not  our  intent, 
and  Ttlenat's  reference  to  language  in  para- 
grajth  S0  la  only  to  the  use  of  "switched"  as  a 
characteristic  of  MTS  and  WATS.  We  have 
not  dtflned  private  line  services  herein  as 
only  non-Bwltched  services,  as  Telenet  im- 
pllea.  Bor  did  we  do  so  In  Execunet. 


4826.  for  a  construction  permit  for  a  new 
television  broadcast  station. 

1.  The  above-captioned  mutually  ex- 
clusive applications  for  construction 
permits  for  a  new  television  broadcast 
station  in  St.  Louis,  Missouri,  were  des- 
ignated for  hearing  by  Commission 
Memorandum  Opinion  and  Order,  59 
FCC  2d  805.  40  FR  24015.  published 
June  14.  1976.  Presently  before  the  Re- 
view Board  for  consideration  is  a  peti- 
tion to  enlarge  issues,  filed  June  29, 1976, 
by  Midwest  St.  Louis,  Inc.  (Midwest) 
whiclT  seeks  the  addition  of  financial, 
misrepresentation,  site  availability,  as- 
certainment and  programing  issues 
against  New  Life  Evangelistic  Center, 
Inc.  (New  Life) .' 

Financial  Issues' 

2.  Cost  estimates.  In  support  of  its  re- 
quested cost  estimates  issue.  Midwest  al- 
leges that  New  Life's  financial  proposal 
is  unreasonable  on  its  face  due  to  the 
budgeting  of  minimal  amounts  for  cer- 
tain costs  of  construction  and  operation. 
Specifically,  petitioner  contends  that  the 
applicant's  "room  and  board"  plan, 
whereby  the  proposed  station  staff 
would  work  on  a  volimtary  basis  in  ex- 
change for  living  accommodations  and 
board  lacks  credibility.  In  this  regard. 
Midwest  points  out  that  a  staff  of  16 
employees'  has  been  proposed  by  New 
Life  without  any  funds  being  budgeted 
for  salaries  or  for  room  and  board,  nor 
any    indication    that   sponsors   will   be 

"available,  as  proposed,  to  meet  the  staff's 
additional  living  ^  expenses.  Petitioner 
also  questions  the  likelihood  of  New  Life 
completely  stafi&ng  its  station  under 
such  a  plan.  Furthermore,  Midwest  con- 
tends that  the  applicant's  $100  estimate 
for  engineering  costs  is  grossly  deficient 
absent  evidence  that  the  services  will  be 
donated.*  Finally,  Midwest  asserts  that 
New  Life  has  underestimated  its  costs  for 
transmitter  equipment,  noting  a  $29,298 
discrepancy  between  New  Life's  applica- 
tion and  a  letter  of  deferred  credit  from 


IPCC77R-31 

MIDWEST  fr.  LOUIS,  INC..  AND  NEW  LIFE 
EVANGELISTIC  CENTER  INC. 

Memorandum  Opinion  and  Order  Enlarging 
Issues 

Adopted:  January  5,  1977. 

Released:  January  12, 1977. 

In  re  application  of  Midwest  St.  Louis, 
Inc.,  St.  Louis.  Missouri;  Docket  NO. 
20820.  File  No.  BPCT-4674  and  New  Life 
Evangelistic  Center,  Inc..  St.  Louis,  Mis- 
souri: Docket  No.  20821.  File  No.  BPCTT- 


t>  Cosnmlssloner  Lee  absent;  Commissioners 
Hooks  and  Quelle  concvirrlng  In  the  result. 


>  Related  pleadings  before  the  Board  are: 
j  (a)  partial  opposition,  fUed  August  4,  1976, 
by  the  Broadcast  Bureau;  (b)  opposition, 
filed  August  5,  1976.  by  New  Life;  (c)  rejrty 
to  New  Life's  opposition,  filed  August  30, 
1970.  by  Midwest;  and  (d)  attatement  for 
the  record,  filed  October  12.  1976,  by  New 
Life. 

'  Petitioner's  propoeed  financial  Issue  Is 
overly  broad;  Its  aJlegaUons  actually  relate 
to  limited  questions  of  cost  estimates  and 
second  year  financing  and  have  been  treated 
m  this  context. 

»  Since  the  filing  of  this  petition.  New  Life 
has  amended  Its  staffing  proposal  to  Include 
one  additional  employee.  See  Order,  FOO 
76M-1106,  released  August  27,  1976. 

•  Although  It  questions  the  reasonableneaa 
of  New  Life's  $2,600  estimate  few  legal  feea. 
Midwest's  allegations  have  been  answered 
In  light  of  an  accepted  amendment  (Or- 
der. FCC  76M-1000.  released  Augvist  4.  1978) 
Indicating  inter  alia,  a  »1 5.000  estimate  for 
such  costs.  Petitioner  has  not  shown  that 
this  updated  figure  Is  outside  the  realm  oi 
reasonableneaa. 
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its  supplier .'^^ '  The  ^oadcast  Bureau 
supports  the  addition  of  /  an  issue  with 
respect  to  New  Life's  failure  to  budget 
for  its  proposed  staff  (absent  docu- 
mentation as  to  the  availability  of  vol- 
unteers and  sponsors) ,  its  $100  estimate 
for  engineering  costs,  and  imderestima- 
tion  of  equipment  costs  (absent  further 
explanation) . 

3.  The  Board  will  deny  Midwest's  re- 
quest. As  a  general  matter,  the  Board 
^ill  not  add  a  financial  issue  inquiring 
into  an  applicant's  cost  estimates  unless 
those  estimates  are  challenged  by  spe- 
cific facts  supported  by  afSdavits  from 
persons  having  personal  knowledge  of 
those  facts  (see  Rule  1.229(d) ) ,  or  where 
the  applicant's  estimates  are  unreason- 
able on  their  face.  See.  e.g.,  KOWL.  Inc., 
49  FCC  2d  962,  971-972.  31  RR  2d  1589, 
1600  (Rev.  Bd.  1974),  and  cases  cited 
therein.  In  our  view.  Midwest  has  not 
met  this  test.  Thus,  we  agree  with  New 
Life  that  Midwest's  allegations  concern- 
ing the  afiplicant's  voluntary  staffing 
proposal  are  based  on  speculation  and 
surmise.  In  any  event.  New  Life's  re- 
sponse to  these  allegations  sufficiently 
rebuts  them.  Specifically,  New  Life  has 
submitted  an  affidavit  from  twelve  of  its 
proposed  full-time  station  staff  mem- 
bers." attesting  to  the  voluntary  nature 
of  their  employment  and  listing  the  spe- 
cific positions  each  will  hold.  Further- 
more, an  affidavit  from  the  applicant's 
president.  Lawrence  Rice,  attests  to  New 
Life's  ability  to  furnish  room  and  board 
for  its  volunteer  staff.  Affiant  states  that 
New  Life  has  supplied  room  and  board 
to  its  staff  for  the  past  four  years,  mius, 
although  the  applicant's  failure  to  budg- 
et any  funds  for  staff  salaries  would  ap- 
pear to  be  unreasonable  on  its  face.  New 
Life  has  met  its  burden  of  assuring  that 
its  proposed  volunteer  help  will  actu- 
ally be  available.  Compare  United 
Broadcasting  Company  (KBAY),  58 
FCC  2d  1346,  1358,  36  RR  2d  1556,  1573 
(Rev.  Bd.  1976).  Turning  to  the  appli- 
cant's estimate  for  engineering  costs 
($100),  New  Life  adequately  reubts  pe- 
titioner's contentions  by  submitting  an 
affidavit  from  John  P.  Suchan,  New 
Life's  proposed  technical  director,  who 
states  that  no  remuneration  was  given 
to  him  for  the  preparation  of  Uie  ap- 
plicant's engineering  data,  nor  will  he 


'  Petitioner  also  alleges  that  New  Life  has 
underestimated  its  first  year  Installment 
payments  tar  Its  equipment  proposal.  How- 
ever, in  a  Memorandum  Opinion  and  Order. 
FCC  76R-260.  released  November  2.  1976, 
the  Board  specifically  found  New  Life's  es- 
timate correct. 

'  Petitioner  also  questions  the  reasonable- 
ness of  the  applicant's  proposal  to  lease  a 
transmitter  site  for  one  dollar  per  year  and 
requests  site  avaUabUlty  and  misrepresenta- 
tion issues  based  on  this  arrangement.  How- 
ever, by  Order.  FCC  76M-1426.  released  No- 
vember 3,  1976.  the  Presiding  Judge  accept- 
ed an  amendment  to  New  Life's  ^plication 
reflecting  the  purchase  from  Its  original 
proposed  lessor  of  nine  acres  of  land  to  be 
used.  In  part,  for  Its  tower  and  transmit- 
ter facilities,  thus  effectively  mooting  Mid- 
west's allegations  In  this  regard. 

'  AH  of  the  proposed  staff  are  presently 
fuU-tlme  volunteer  employees  of  New  Life, 
according  to  that  affidavit. 


charge  New  Life  for  any  of  his  engineer- 
ing work  during  the  construction  stage 
or  first  year  of  operation  of  the  station. 
And  finally,  although  New  Life  concedes 
that  it  apparently  understated  its  total 
equipment  costs  in  a  predeslgnaion 
amendment,  we  believe  the  addition  of 
a  cost  estimates  issue  for  this  reas<»i 
alone  would  serve  no  purpose.  The  cor- 
rect figure  appeared  in  a  letter  of  de- 
ferred credit  attached  to  that  same 
amendment  and  New  Life  specifically 
corrected  this  error  in  its  June  26.  1976 
amendment  (see  note  4,  supra),  filed 
less  than  one  month  aiter  designation 
by  the  Commission.* 

4.  Second  Year  Fiiiances.  Midwest 
next  questions  whether  New  life  wiU 
have  sufficient  funds  available  in  its  sec- 
ond year  of  operation  to  assure  the  con- 
tinuing operation  of  its  proposed  facility. 
Petitioner  contends  that  New  Life,  as  a 
non-profit  corporation,  has  no  "risk  cap- 
ital", thereby  forcing  it  to  rely  substan- 
tially on  the  deferral  of  bank  loan  repay- 
ments and  deferred  credit,  creating  a 
total  debt  in  excess  of  $700,000.  ^>ecifi- 
caUy.  Midwest  argues  that  during  its 
second  year,  the  applicant  would  be  re- 
quired to  meets  its  normal  operating  ex- 
penses of  $120,000.  and  would  aiso  have 
to  produce  enough  additional  revenue  to 
repay  $229,929  in  deferred  principal  and 
interest  on  loans  and  second  year  equip- 
ment installments.  Since  New  Life  has 
failed  to  offer  any  support  for  its  ability 
to  generate  siKh  substantial  revenue. 
Midwest  concludes  that  a  second  year 
financing  issue  is  warranted.*  The  Broad- 
cast Bureau  supports  addition  of  the 
issue. 

5.  In  oppositicm.  New  Life  maintains 
that  it  is  not  a  thinly  capitalized  cor- 
poration, and  lists,  in  support,  its  cash 
on  hand,  its  real  estate  holdings,  and  the 
personal  guarantees  of  three  of  its  Board 
members  for  bank  loans  Included  In  its 
financial  proposal.  Additionally,  New 
Life  asserts  that  there  are  no  substan- 
tial deferrals  of  fixed  charges,  pointing 
out  that  the  principal  of  only  one  of  its 
loans  is  being  deferred  untU  the  second 
year  of  operation.  Moreover,  New  Life 
contends  Uiat  none  of  the  repayment  fac- 
tors relied  upon  by  petitioner  are  pres- 
ent In  its  proposed  financing  arrange- 
ments. 

6.  In  Ultravision  Broadcasting  Co.,  1 
FCC  2d  544.  5  RR  2d  343  (1965),  the 
Commission  held  that  an  applicant  may 
be  required  in  some  circumstances  to 
establish  its  ability  to  operate  on  a  con- 
tinuing basis.  See  Greenfield  Broadcast- 
ing Corp.,  supra.  Thus,  is  the  past,  both 


the  Board  and  the  Commj^ion  have 
specified  second  year  financing  issues 
where  the  principals  of  an  applicant 
have  set  up  a  thinly  capitalized  corpo- 
rate structure  characterized,  by  a  high 
debt  to  asset  ratio,  and  where -substan- 
tial portions  of  fixed  costs  are  deferred 
past  the  first  year  of  operati<»i.  See, 
e.g..  Maranatha.  Inc..  56  FCC  2d  194, 
35  RR  2d  423  tRev.  Bd.  1975);  A-C 
Broadcasters,  supra.  While  New  Life  has 
shown  that  it  is  not  a  thinly  capital- 
ized corporation,  the  Board  nevertheless 
concludes  that  a  second  year  financing 
issue  is  appropriate  in  light  of  the  fact 
that  the  applicant  has  failed  to  rebut 
Midwest's  allegations  that  during  the 
second  year  New  Life  will  incur  $229,929 
in  deferred  principal  and  Interest  on 
loans  and  second  year  equipment  install- 
ments as  well  as  projected  operating  ex- 
penses of  $120,000.  Moreover,  New  Life 
has  not  shown  its  ability  to  obtain  funds 
sufficient  to  meet  these  costs.  There- 
fore, the  Board  will  add  the  requested 
issue. 

Ascertainment  Programming  Issues 

7.  General  public  survey.  Midwest  ini- 
tially challenges  New  Life's  general  pub- 
lic survey.  Specifically  asserts  that  86% 
of  the  applicant's  general  public  survey 
contacts  were  with  individuals  in  neigh- 
boring or  outlying  communltlea  and  that 
only  14%  of  the  contacts  were  with  St. 
Louis  city  residents,  contrary  to  the  in- 
tent of  Q.  &  A.  6  and  7  ot  the  Primer.^* 
Ttieref  ore,  movant  suggests  that  the  sur- 
vey is  "inadequate  and  deficient.'*  In  oi>- 
position.  New  Life  asserts  that  its  gen- 
eral public  survey  reflects  significantly 
more  contacts  with  St.  Louis  city  resi- 
doits  than  witb  residents  of  any  other 
community  and.  in  any  event,  it  asserts 
that  the  city  contacts  are  of  sufficient 
number  to  satisfy  the  Primer.  Addition- 
ally, New  Life  notes  that  it  conducted 
Its  survey  by  calling  the  fifth  name  on 
every  fifth  page  of  "the  St.  Louis  phone 
directory"  which,  opponent  maintains, 
contains  both  "St.  Louis  City  and  most 
<rf  St.  Louis  County."  Tlierefore,  oppo- 
nent ccmcludes  its  methodology  achieved 
the  required  "generally  random  sample." 
The  Bureau  opposes  addition  of  the 
Issue. 

8.  The  Boaod  will  specify  an  appro- 
priate issue.  In  so  doing,  we  note  that 
while  the  methodology  employed  by  New 
Life  in  conducting  its  general  public 
survey,  i.e.,  random  selection  of  names 
from  the  elephone  directory,  is  an  ac- 


•  Although  petitioner  also  requests  a  mis- 
representation issue  apparently  based  on 
the  understatement  of  New  Life's  equipment 
and  other  cost  projections,  it  has  failed  to 
raise  a  substantial  question  that  New  Life's 
estimates  were  deliberately  misleading. 

•In  support,  petitioner  cites  Greenfleld 
Broadcasting  Corp..  32  FCC  2d  136  (1971); 
Clog  Broadcasters,  Inc.,  FCC  71-264,  21  RR 
2d  442  (1971);  A-C  Broadcasters,  10  FCC 
2d  256.  11  RR  2d  359  (1967):  Rot>ert  Cowan 
Wagner.  38  FCC  2d  1187.  26  RR  2d  429  (Rev. 
Bd.  1973) ;  and  S  KW,  Inc.,  S3  FCC  2d  895.  23 
RR  2d  1015  (Rev.  Bd,  1972) . 


^*  Primer  on  the  Ascertainment  of  Com- 
munity Problems  by  BroadcMt  Applicants, 
27  FCC  2d  660,  21  RR  1507  (1971)  (Primer). 
In  pertinent  part.  Q.  &  A.  6  directs  that  an 
applicant's  "principal  obligation"  Is  to  as- 
certain the  problems  of  the  commumty  of 
license.  Q.  &  A.  7  states,  inter  taia,  that  the 
ascertainment  effort  for  outlying  cooununl- 
tles  need  not  be  as  extensive  as  the  effort 
directed  to  the  community  of  license. 

"  According  to  New  Life's  demographic 
data.  "^1970  U.S.  Census  Tracts  reveal  a  St. 
Louis  SMSA  population  of  2.363.017  and  a  St. 
Louis  city  i>opulatlon  of  622.236.  The  1976 
projections  are  3,678,100  and  588.200.  respec- 
tively. 
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ceptable  method.  Ken  Stephens,  53  FCC 
2d  389.  33  RR  2d  1494  (Rev.  Bd.  1975), 
we  are  concerned  with  the  number  of 
peopls  contacted  who  reside  in  St.  Louis, 
the  proposed  city  of  Ucense.  By  oiu*  cal- 
culation, only  72  out  of  492  contacts  were 
with  St.  Louis  city  residents  which  Is 
an  extremely  small  number  for  a  city  of 
this  size."  It,  In  our  view,  is  too  small  to 
insure  a  generally  random  sampling 
within  the  proposed  city  of  hcense.  See 
Primer.  Q.  &  A.  14;  Jerry  Lawrence, 
48  PCC  2d  373.  31  RR  2d  59  (Rev.  Bd. 
1974) ;  Media,  Inc..  41  FCC  2d  30,  27  RR 
2d  1077  (Rev.  Bd.  1973).  Therefore,  fur- 
ther inquiry  is  warranted. 

9.  Community  leader  survey.  Midwest 
next  challenges  New  Life's  community 
leader  survey  on  the  grounds  that  60% 
of  the  leaders  interviewed  are  not  St. 
Louis  city  residents.  Furthermore,  peti- 
tioner alleges  that  leaders  of  significant 
groups  and  segments  of  the  population, 
have  not  been  interviewed  by  New  Life 
even  though  the  applicant's  demographic 
survey  identified  some  of  these  groups 
as  being  significant.  Specifically,  Mid- 
west notes  that:  (1)  even  though  New 
Life  claimed  that  St.  Louis  is  an  educa- 
tional center,  no  student  or  youth  leaders 
were  contacted;  (2)  no  leaders  of  the 
shipping  and  trucking  industries,  which 
are  shown  by  New  Life's  demographic 
study  to  be  significant,  were  interviewed; 
and  (3)  while  New  Life  proposes  pri- 
marily religious  programming,  no  rab- 
bis were  Interviewed  by  the  applicant 
even  though  New  Life's  demographic 
study  shows  that  there  is  a  significant 
Jewish  population  in  the  proposed  serv- 

(  ice  area."  Both  New  Life  and  the  Bureau 
oppose  addition  of  an  issue,  and  the 
Board  agrees  that  an  issue  relating  to 
New  Life's  community  leader  survey  is 
not  warranted.  First,  petitioner  has 
fafled  to  show  that  New  Life  contacted 
an  insufficiently  low  number  or  percent- 
age of  St.  Louis  city  leaders  as  to  be 
unrepresentative  of  the  significant 
groups  and  interests  which  comprise  that 
community."  Second,  with  respect  to  the 

,  groups  specifically  alleged  by  Midwest  to 
have  been  omitted  from  New  Life's  leader 
survey,  we  note  that  New  Life's  August  2, 
19176  amendment,  note  3,  supra,  in  part, 
lidts  11  additional  interviews  with  youth/ 
student,  transportation,  shipping,  and 
Jewish  leaders.  In  our  view,  this  amend- 
ment cures  the  alleged  defect  raised  in 
petitioner's  request  and  obviates  the 
need  for  sun  Issue. 

10.  Programming  issues.  Midwest 
argues  that  even  if  New  Life's  ascertain- 
ment efforts  are  in  compliance  with  the 
Primer,  its  programming  proposals  are 
deficient.  Thus,  petitioner  alleges  that 
three  of  New  Ijfe's  seven  proposed  pro- 


'-  In  support  of  the  requested  issue,  Mid- 
west cities  Maranatha,  Inc.,  supra;  and 
Pkiladelphia  Broadcasting  Co.,  51  FCC  2d 
3C1.  32   RR  2(1   1300    (Rev.   Bd.   1975). 

*We  note  ttiat  New  Life's  August  2.  1976 
amendment,  note  3,  supra,  corrects  the  pre- 
-.  ious  erroneoujB  community  identification  of 
!itne  of  tbe  interviewed  leaders.  The  net  re- 
sult is  that  five  leaders  previously  listed  as 
residents  of  outlying  commiuiities  are  now 
Hated  for  St.  Lo\iis  city. 
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grams  are  not  locally  produced  presen- 
tations and  at  least  one  of  the  programs 
is  produced  for  national  distribution.  Of 
the  remaining  four  programs.  Midwest 
states,  one  is  a  daily  newscast,"  and  two 
are  audience  participation/phone-in 
talk  shows  which  New  Life  proposes  to 
use  to  meet  numerous  community  prob- 
lems. Station  editorials  are  also  to  be 
employed  for  this  purpose,  according  to 
petitioner.  Midwest  characterizes  the 
proposed  programming  as  a  "shotgun 
approach"  to  the  treatment  of  ascer- 
tained needs  which  the  Board  in  the  past 
has  found  unacceptable."  Midwest  also 
asserts  that  each  of  New  Life's  locally 
produced  programs  will  utilize  the  "talk- 
ing head"  approach  "  and.  thereby.  New 
Life  wiU  not  fully  utilize  the  visual  im- 
pact of  television.  Finally,  based  on  this 
allegation  and  allegations  that :  ( 1)  New 
Life  will  not  be  able  to  effectuate  its  pro- 
posed 22  hours  of  local  programming  per 
week  in  light  of  its  failure  to  budget  staff 
salaries;  and  that  (2)  New  Life  has  or- 
dered only  a  "meager  amount  of  pro- 
gram origination  equipment,"  Midwest 
requests  an  inquiry  into  the  quality  of 
New  Life's  proposed  programming."  New 
Life  contends  in  opposition,  first,  that  it 
proposes  a  weekly  total  of  four  hours 
and  twenty  minutes  of  locally  produced 
programs  to  meet  ascertained  needs  and  ' 
interests,  and,  second,  that  it  does  not 
intend  to  siniply  utilize  the  "talking 
h°ead"  approach  referred  to  by  petition- 
er.'" In  its  comments,  the  Bureau  op- 
poses addition  of  a  programming  issue 
on  the  basis  of  the  standard  enunciated 
by  the  Commission  in  Southeast  Arkan- 
sas Radio,  Inc.,  57  FCC  2(r351,  35  RR  . 
2d  1441  (1976) .  The  Bureau  also  opposes 
the  request  for  a  quality  of  programming 
issue,  arguing  that  the  Commission  is 
not  authorized  to  determine  the  quality 
of  programming.  It  cites  Television  Wis- 
consin, Inc.,  58  FCC  2d  1232,  35  RR  2d 
995  <  1975)  ;  and  Network  Programming 
Inquiry.  20  RR  1901  (1960) ,  in  support. 

11.  The  Board  agrees  with  the  Bureau 
that  New  Life's  programming  proposal 
must  be  judged  under  the  standard  es- 


'*  Midwest  asserts  that  newscasts  are  not  * 
generally  designed  to  meet  community  prob- 
lems since  they  are  usually  considered  factual 
in  nature.  Primer,  Q.  &  A.  33. 

■'•  In  support.  Midwest  cites  Perdido  Broad- 
casting Co.,  56  PCC  2d  792,  35  RR  2d  847 
(Rev.  Bd.  1975),  and  Town  and  Country 
Radio,  Inc.,  53  PCC  2d  401.  33  RR  2d  1589 
(Rev.  Bd.  1979). 

**  Midwest  describes  the  "talking  head"  ap- 
proach to  programming  as  placing  individ- 
uals before  a  camera  and  mircophone  and 
simply  allowing  them  to  talk. 

'~  Midwest  notes  that  the  designation  Order  . 
speclflcally  permits  an  inquiry  into  both  ap- 
pUcants'  programming  proposals  tinder  the 
standard  comparative  Issue  and  that,  there- 
foi'e,  it  does  not  believe  that  a  separate  issue 
is  required.  However,  Midwest  suggests  that 
the  Board  may  find  that  a  quality  of  pro- 
gramming issue  is  appropriate. 

"  In  this  regard.  New  Life  relies  on  the  affi- 
davit of  its  president,  Lawrence  Rice,  who 
states,  inter  alia,  that  New  Life  "expects  to 
acquire  mobile  equipment  and  portable 
cameras  '  as  time  goes  on  and  money  Is  avail- 
able. Further,  New  Life  asserts  that  tape  re- 
corded Interviews  and  slides  will  be  utilized 
in  its  programming. 


tablished  in  Southeast  Arkaiii.a,s  Racjio, 
Inc.,  supra.  There,  the  Commission  stated 
that  a  programming  proposal  will  not 
be  questioned  unless  it  appears  to  be 
"patently  insufficient"  to  meet  the  ascer- 
tained needs  and  interests  of  the  com- 
munity 57  FCC  2d  at  353,  35  RR  2d  at 
1443-44,  quoting  Q.  &  A.  31  of  the  Primer. 
We  are  unable  to  make  such  a  finding 
here.  Specifically,  it  appears  from  New 
Life's  application,  as  amended,  thaj 
New  Life  proposes  several  programs  with 
differing  formats  designed  to  treat  many 
of  the  ascertained  community  needs,  and 
the  fact  that  some  programs  may  not  be 
locally  produced  and  that  others  may 
employ  "talking  heads"  is  not  a  suffi- 
cient basis  to  challenge  the  adequacy 
of  New  Life's  programming  proposal.  The 
requested  issue  will,  therefore,  be  denied. 
Turning  to  Midwest's  requested  quality 
of  programming  issue,  we  disagree  with 
Midwest  that  the  Commission's  allow- 
ance of  evidence  regarding  the  progi'am- 
ing  proposals  of  both  applicants  imder 
the  standard  comparative  issue  permits 
an  inquiry  into  the  quality  of  New  Life's 
proposed  programming.  It  is  clear  that 
what  the  Commission  had  in  mind  was 
the  reception  of  evidence  regarding  the 
comparative  need  for  New  Life's  pre- 
dominantly religious  programming  and 
Midwest's  subscription  television  pro- 
posal. Midwest  St.  Louis,  Inc.  59  PCC  2d 
805,  809  (1976).  See  also  Television  Wis- 
consin, Inc.,  supra.  Moreover,  in  its  Pol- 
icy Statement  on  Comparative  Broadcast 
Hearings,  1  PCC  2d  393,  5  RR  2d  1901 
(1965),  the  Commission  indicated  that 
staffing  plans  and  other  elements  of 
planning  would  not  be  compared,  unless 
there  was  an  indication  of  inability  to 
effectuate  proposals.  Accordingly,  the 
issue  will  not  be  specified. 

12.  Accordingly,  it  is  ordered.  That  the 
petition  to  enlarge  issues,  filed  June  29, 
1976,  by  Midwest  St.  Louis,  Inc.,  is  grant- 
ed to  the  extent  indicated  herein,  and 
is  denied  in  all  other  respects;   and 

13.  It  is  further  ordered,  That  the  is- 
sues in  this  proceeding  are  enlarged  to 
include  the  following  issues : 

(a)  To  determine  whether  New  Life 
Evangelistic  Center,  Inc.  will  have  suf- 
ficient funds  to  sustain  its  proposed  sta- 
tion during  the  second  year  of  opera- 
tion and,  in  light  of  the  evidence  ad- 
duced pursuant  thereto,  whether  the  ap- 
plicant is  financially  quaUfied. 

(b)  To  determine  whether  New  Life 
Evangelistic  Caiter,  Inc.'s  general  public 
survey  complies  with  the  standards  set 
forth  in  the  Primer  on  the  Ascertain- 
ment of  Community  Problems  by  Broad- 
cast Applicants. 

14.  It  is  further  ordered.  That  the  bur- 
dens of  proceeding  with  the  introduc- 
tion of  evidence  and  of  proof  under  the 
issues  added  herein  SHALL  BE  on  New 
Life  Evangelistic  Center,  Inc. 

Federal  Communications 
I  Commission." 

'         Vincent  J.  Mullins, 

Secretary. 

IPR  Doc.77-1404  Piled  1-14-77:8:45  am) 


"  Board  member  Kessler  dissenting  In  con- 
nection with  the  inclusion  of  the  second 
year  financial  Issue. 
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FEDERAL  ENERGY 
ADMINISTRATION 

EAST  COAST  NATURAL  GAS 
DISTRIBUTION 


Meetings 

Notice  is  hereby  given  that  the  PEA's 
Office  of  Oil  and  Gras  will  condxict  a  series 
of  meetings  at  which  representatives  of 
the  East  Coast  natural  gas  distribution 
industry  will  speaik  on  gas  distribution 
and  operating  problems  confronting  their 
industry.  The  meetings  will  consist  of 
presentations  of  factual,  technically 
oriented  Information  followed  by  an  In- 
formal discussion  period.  Discussions  wUl 
be  restricted  to  the  subject  matter  of  the 
presentations  and  wlD  not  involve  PEA 
policies  concerning  the  gas  distribution 
industry. 

All  meetings  will  be  open  to  the  public. 
They  are  scheduled  to  be  held  In  Room 
3000-B,  Federal  Building.  12th  and 
Pennsylvania  Avenue.  N.W.,  Washington, 
D.C..  and  will  begin  at  10  a.m.  Tlie  dates 
of  the  meetings,  the  names  of  the  speak- 
ers and  the  subjects  to  be  discussed  are 
as  follows — 

Jantjabt  18 

East  Coast  Oas  Distributors'  Operations 
and  Supply  Planning  In  the  Short-Term: 

Mr.  Robert  Catell,  The  Brooklyn  Union  Oas 

Company. 
Mr.  John  Ewald.  Public  Service  Electric  h 

Gas  CJompany. 

Janttast  2S 

East   Coast   Oas   Distributors'   C^;>eratlons 

and  Supply  Planning  in  the  Longer  Term: 

Mr.   Marshall  Dickey.  Public  Service  Com- 
pany of  North  Carolina.  Inc. 

Mr.  Jack  McKenna.  Boston  Oas  Company. 

Febrttart  1 

East  Ck>ast  Oaa  Distributor  Financing/ 
Capital  Formation: 

Mr.   Patrick  Maher.   Washington   Oas  Light 
Compeiny. 

Febettart  8 

East  (?oast  Oas  Distributor  Economics: 
Mr.  Craig  Mathews.  The  Brooklyn  Union  Oas 
Company. 

Febrttart  15  &  22 

East  Coast  Oas  Distributors'  B&temaklng 
Policy.  Practice  and  Procedure: 

Mr.  Robert  Ashbum,  Long  Island  Lighting 

Company. 
Mr.  Earl  Chambers.  Piedmont  Natural  Oas 

Company. 

Mr.    Edward    Smallwood.    Washington    Oas 
Light  Company. 

Mr,  Edward  Sondey.  The  Brooklyn  Union  Oas 

Company. 

March  1 

East  Ck>ast  Distributors'  State  Level  Legal 
and  Regulatory  Considerations: 

Mr.  Lewis  Carron  or  Mr.  PmiI  Harrington. 

Washington  Oas  Light  Comp*ny. 
Mr.  Richard  Stewart,  Southern  Connecticut 

Oas  Co. 

March  8 

East  Coast  Oas  Distributors'  Fedena  Levvt 
I/Sgml  and  Begolatory  Conslderattoa*: 


Mr.  Jajnee  Dunlop,  The  Brooklyn  Union  Oas 

Company. 
llr.    Patil    Hathaway,    ConsoUdated    Edlsom 

Company  of  Ne^  York,  Inc. 

An  PEA  official  will  chair  each  meeting 
and  may  Impose  such  procedures  or  rules 
which,  in  his  judgment,  will  Insure  an 
orderly  meeting.  Any  questions  concern- 
ing the  meetings  should  be  directed  to 
Mr.  Larry  Dewey,  Office  of  Oil  and  Gas. 
Room  3450.  Federal  Building.  12t^  and 
Pennsylvania  Avenue  NW..  Washington. 
D.C.  20461.  (202-566-9047) . 


Dated:  January  11, 1977. 

Michael  P.  Butler. 
General  Counsel, 
Federal  Energy  Administration. 

[PR  Doc. 77-1 328  Piled  l-12-77;9:57  am) 

FEDERAL  HOME  LOAN   BANK 
BOARD 

tAC-26] 

FIRST  SAVINGS  AND  LOAN 
ASSOCIATION 

Approval  of  Amendment  to  Conversion 
Application 

Jakttary  12. 1977. 

Notice  is  hereby  given  that  on  Decem- 
ber 22,  1976,  the  Federal  Home  Loan 
Bank  Board,  as  the  operating  head  of 
the  Federal  Savings  and  Locm  Insurance 
Corimration.  by  Resolution  No.  76-984 
aiHiroved  an  amendment  to  the  appli- 
cation of  First  Savings  and  Locm  Asso- 
ciation, Del  Rio,  Texas,  for  permission 
to  convert  to  the  stock  form  of  organiza- 
tion. The  £4>pllcati<Hi  had  been  approved 
by  the  Federal  Home  Loan  Bank  Board 
by  Resolution  Na  76-473.  dated  June 
30,  1976.  C<H>ies  of  the  application  are 
available  at  the  Office  of  the  Secretary 
of  said  Corporation,  320  First  Street, 
N.W..  Washington,  D.C.  20552  and  at 
the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Little  Rock,  1400  Tower 
Building,  Little  Rock,  Arkansas  72201. 

By   the  Federal     Home   Loan    Bank 
Board. 

Ronald  A.  Snidkr. 
Assistant  Secretary. 
(FRDoc.77-1376FUed  1-14-T7;8:45  am] 


plication  for  insurance  of  accounts  pur- 
suant to  Section  403(b)  of  the  National 
Housing  Act,  as  amended  (12  U5.C.  1726 
(b) ) .  CcHnments  on  the  proposed  reten- 
tion of  control  should  be  submitted  to 
the  Director.  Office  of  Examinations  and 
Supervision.  Federal  Home  Loan  Bank 
Board.  Washington.  D.C.  20552.  or  (Hi 
before  February  1. 1977. 

Ronald  A.  Snider. 
Assistant  Secretary, 
Federal  Home  Loan  Bank  Board. 

(PR  Doc.77-1377  PUed  1-14-77;  8:45  amj 


[H.C.  218] 


KAN-VALLEY  ENTERPRISES,  INC. 

Receipt  of  Application  for  Pennisslon  to 
Retain  Control  of  State  Savings  and 
Loan  Association 

January  11. 1977. 

Notice  is  hereby  given  that  the  Federal 
Savings  and  Loan  Insurance  Corporation 
has  received  an  application  from  Kan- 
Valley  Enterprises.  Inc..  Topeka,  Kansas, 
for  permission,  pursuant  to  the  iH"ovi- 
slODs  of  Section  408(e)  of  the  National 
Housing  Act,  as  amended  (12  U.S.C. 
1730a(e)  and  {  584.4  of  the  Regulations 
for  Savings  and  Loan  Holding  Com- 
panies, to  retain  control  of  State  Savings 
and  Loan  Association,  Topeka,  Kansas, 
an  Institutlcm  that  has  submitted  an  ap- 


IH.C,  2191 

THE  LEAVELL  CO. 

Receipt  of  Application  for  Permission  to 
Acquire  Control  of  Surety  Savings  Asso- 
ciation 

January  12,  1977. 

Notice  is  hereby  given  that  the  Fed- 
eral Savings  and  Loan  Insurance  Cor- 
poration has  received  an  application 
from  The  Leavell  Company,  El  Paso, 
Texas,  for  approval  of  acquisition  of 
control  of  Surety  Savings  Association, 
El  Paso,  Texas,  an  Insured  institution, 
imder  the  provisions  of  section  408(e) 
of  the  National  Housing  Act,  as  amended 
(12  U.S.C.  Section  1730(a)  (e)),  and 
S  584.4  of  the  Regulations  for  Savings 
and  Loan  Holding  Companies,  said  ac- 
quisition to  be  effected  through  the  pur- 
chase, by  a  to  be  formed  subsidiary  of 
The  Leavell  Company,  of  the  permanent 
reserve  fund  stock  of  Surety  Savings  As- 
sociation. Comments  on  the  proposed 
acquisition  should  be  submitted  to  the 
Director,  or  Eteputy  Director,  Office  of 
Examinations  and  Supervision.  Federal 
Home  Loan  Bank  Board,  Washington, 
D.C,  20552,  on  or  before  February  16, 
1977. 

Ronald  A.  Snider, 
Assistant  Secretary, 
Federal  Home  Loan  Bank  Board. 

[FR  Doc.77-1378  Filed  1-14-77; 8; 46  am] 

FEDERAL  MARITIME  COMMISSION 

AMERICAN  EXPORT  UNES,  INC.,  ET  AL. 

Agreement  Filed 

Notice  is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and  ob- 
tain a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Marl- 
time  Commission,  1100  L  Street,  N.W., 
Room  10126;  or  may  Inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  La,.  San  Juan, 
Puerto  Rico  and  San  Francisco,  Califor- 
nia. Comments  on  such  agreements,  in- 
cluding requests  for  hearing,  may  he  sub- 
mitted to  the  Secretary,  Federal  Marl- 
time  Commission,  Washington,  D.C, 
20573.  by  January  27,  1977.  Any  perstm 
desiring  a  hearing  on  the  proposed 
agreement  shsdl  provide  a  clear  and  con- 
cise statement  of  the  matters  upon  which 
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they  desire  to  adduce  evidence.  An  al- 
lefjBtion  of  discrimination  or  unfairness 
shall  be  accompanied  by  a  statement  de- 
scribing the  discrimination  or  imfalmess 
with  particularity.  If  a  violation  of  the 
Act  or  detriment  to  the  commerce  of  the 
United  States  is  alleged,  the  statement 
Khali  set  forth  with  particularity  the  acts 
and  circumstances  said  to  constitute  such 
"Violation  or  detriment  to  commerce. 

A  copT  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  Indicate  that 
this  has  been  done. 

Notice  of  Agreement  Piled  by : 

Howard  A.  Levy,  Esquire,  Suite  727.   17  Bat- 
tery Place,  New  York,  New  York  10004. 

Agreement  No.  10138-2,  among  the 
above-named  parties,  amends  Article  IV 
of  the  basic  agreement  and  Section  1  of 
the  Annex  to  provide  that  the  parties 
may  employ  an  Independent  neutral  t>ody 
to  serve  as  Its  Enforcement  Authority  as 
an  alternative  to  the  employment  of  the 
Executive  Director  of  the  Associated 
North  Atlantic  Freight  Conferences 
<,"^APC")  for  that  purpose. 

By  Order  of  the  Federal  Maritime 
CiHnmisslon. 

Dated:  January  12,  1977. 

Francis  C.  Hurney, 
Secretary. 

|FR  Doe.77-I413  Piled  l-14-77;8:45  am] 


It  is  further  ordered.  That  a  copy  of 
this  Order  be  published  In  the  Fedkkai. 
Register  and  served  upon  Direct  Van 
Service. 

Lerot  p.  F^jller, 
Director,  Bureau  of 
Certification  &  Licensing. 

IFR  Doc. 77-1416  FUed  l-14-77;8;45  am) 


(Independent  Ocean  Freight  Forv.arder 
License  No.  1627) 

DIRECT  VAN  SERVICE 
Order  of  Revocation 

By  letter  dated  December  10,  1976,  Mr. 
Donald  P.  Smith,  President,  Director  Van 
Service,  P.O.  Box  15169,  New  Orleans,  LA 
70175,  was  advised  by  the  Federal  Marl- 
time  Commission  that  Independent 
Ocean  Freight  Forwarder  License  No. 
1627  would  be  automatically  revoked  or 
suspended  unless  a  valid  surety  bond  was 
filed  with  the  Conunlssion  on  or  before 
January  8. 1977. 

Section  44(c) ,  Shipping  Act.  1916,  pro- 
vides that  no  independent  ocean  freight 
forwarder  license  shall  remain  in  force 
unless  a  valid  bond  Is  in  effect  and  on  file 
with  the  Commission.  Rule  510.9  of  Fed- 
eral Maritime  Commission  General 
Order  4,  further  provides  that  a  license 
will  be  automatically  revoked  or  sus- 
pended for  failure  of  a  licensee  to  main- 
tain a  valid  bond  on  file. 

Direct  Van  Service  has  failed  to  fur- 
nish a  valid  surety  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  201.1  (Revised)  §  5.01(c)  dated 
June  30,  1975; 

It  is  ordered,  That  Independent  Ocean 
Freight  Forwarder  License  No.  1827  Is- 
sued to  Direct  Van  Service  be  returned 
to  the  Commission  for  cancellation. 

It  is  further  ordered.  That  Independent 
Ocean  Freight  Forwarder  License  No. 
1627  be  and  is  hereby  revoked  effective 
January  8, 1977. 


EUROGULF  SELF-POLICING  AGREEMENT 
Petitiori  Filed 

Notice  is  hereby  given  that  the  fol- 
lowing petition  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  14b  of  the  Shipping  Act,  1916,  as 
amended  (75  Stat.  762,  46  U.S.C.  813a). 

Interested  parties  may  Inspect  a  copy 
of  the  current  contract  form  and  of  the 
petition,  refiecting  the  changes  proposed 
to  be  made  in  the  language  of  said  con- 
tract, at  the  Washington  oflBce  of  the 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Room  10126  or  at  the  Field 
Offices  located  at  New  York,  N.Y.  New 
Orleans,  Louisiana,  San  Francisco,  Cali- 
fornia and  Old  San  Juan,  Puetro  Rico. 
Comments  with  reference  to  the  pro-^ 
posed  changes  and  the  petition,  including' 
a  request  for  hearing,  If  desired,  may  be 
submitted  to  the  ^cretary.  Federal  Mar- 
itime Commlssioti,  1100  L  Street  NW., 
Washington,  D.Ci  20573,  by  January  27, 
1977.  Any  person \desiring  a  hearing  on 
the  proposed  moaification  of  the  con- 
tract form  and/or  the  approved  contract 
system  shall  provide  a  clear  and  concise 
statement  of  the  matters  upon  which 
they  desire  to  adduce  evidence.  An  afie- 
gation  of  discrimination  or  unfairness 
shall  be  accompanied  by  a  statement  de- 
scribing the  discrimination  or  imfair- 
ness  with  particularity.  If  a  violation  of 
the  Act  or  •detriment  to  the  commerce  of 
the  United  States  Is  alleged,  the  state- 
ment shall  set  forth  with  particularity 
the  acts  and  circumstances  said  to  con- 
stitute such  violation  or  detriment  to 
commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
petition  (as  indicated  hereinafter),  an<^ 
the  statement  should  Indicate  that  this 
has  been  done. 

Notice  of  Agreement  filed  by : 

Howard  A.  Levy,  Esquire.  Suite  727,  17  Bat- 
tery Place,  New  York,  New  York  10(X)4. 

Agreement  No.  101^82-1,  among  the 
parties  to  the  above-named  agreement, 
amends  Article  TV  of  the  basic  agree- 
ment and  Section  1  of  the  Annex  to  pro- 
vide that  the  parties  may  employ  an  in- 
dependent neutral  body  to  serve  as  it« 
Enforcement  Authority  as  an  alternative 
to  the  employment  of  the  Executive  Di- 
rector of  the  Associated  North  Atlantic 
Freight  Conferences  ("ANAFC")  for  that 
purpose. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  12, 1977. 

Francis  C.  Hornby, 
Secretary. 

(FR  Doc.77-1411  PUed  l-14-77;8:45  am]    • 

I  I 


GULF/UNITED  KINGDOM    FREiGll. 
CONFERENCE 

Agreement  Filed 

Notice  Is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  Etgreement  at  the 
Washington  office  of  the  Federal  Mari- 
time Commission,  1100  L  Street,  N.W.. 
Room  10126,  or  may  inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  San  Juan, 
Puerto  Rico  and  San  PYancisco,  Califor- 
nia. Comments  on  such  agreements,  in- 
cluding requests  for  hearing,  may  be 
submitted  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  by  January  27,  1977.  Any  person 
desiring  a  hearing  on  the  proposed 
agreement  shall  provide  a  clear  and  con- 
cise statement  of  the  matters  upon  which 
they  desire  to  adduce  evidence.  An  al- 
legation of  discrimination  or  unfairness 
shall  be  accompanied  by  a  statement  de- 
scribing the  discrimination  or  imfair- 
ness  with  particularity.  If  a  violatioiyof 
the  Act  or  detriment  to  the  commercfrof 
the  United  States  is  alleged,  the  state- 
ment shall  set  forth  with  particularity 
the  acts  and  circumstances  said  to  con- 
stitute such  violation  or  detriment  to 
commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  Agreement  Filed  by : 

Howard  A.  Levy,  Esquire.  Suite  727.  17  Bat- 
tery Place,  New  York,  New  York  10004. 

Agreement  No.  161-32,  among  the 
parties  to  the  above-named  agreement, 
amends  Article  17  of  the  basic  agreement 
and  Section  1  of  the  Annex  to  provide 
that  the  parties  may  employ  an  Inde- 
pendent neutral  body  to  serve  as  its 
Enforcement  Authority  as  an  alternative 
to  the  employment  of  the  Executive  Di- 
rector of  the  Associated  North  Atlantic 
Freight  Conferences  ("ANAFC")  for 
that  purpose. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated :  iTanuai-y  12,  1977. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.77-1412  Filed  1-14-77:8:45  ani) 


GULF/UNITED  KINGDOM  FREIGHT  CON- 
FERENCE AND  SEATRAIN  INTERNA- 
TIONAL S.A. 

Petition  Filed 

Notice  is  hereby  given  that  the  ftdlow- 
Ing  petition  has  bieen  filed  with  the  Com- 
mission for  approval  pursuant  to  section 
14b  of  the  Shipping  Act,  1916,  as  amend- 
ed (75  Stat.  762,  46  UJS.C.  813a). 

Interested  parties  may  Inspect  a  c<^y 
of  tile  current  contract  form  and  of  the 
petition,  reflecting  the  changes  proposed 
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to  be  made  in  the  language  of  said  con- 
tract, at  the  Washington  office  of  the 
Federal  Maritime  Commission,  1100  L 
Street,  N.W.,  Room  10126  or  at  the  Field 
Offices  located  at  New  Yoris,  N.Y.,  New 
Orleans.  Louisiana,  San  Francisco,  Cal- 
ifornia and  Old  San  Juan,  Puerto  Rico. 
Comments  with  reference  to  the  pro- 
posed changes  and  the  petition,  includ- 
ing a  request  for  hearing,  if  desired,  may 
be  Submitted  to  the  Secretary,  Federal 
Maritime  Commission.  1100  L  Street. 
N.W.,  Washington.  D.C.  20573,  by  Jan- 
uary 27,  1977.  Any  person  desiring  a 
hearing  on  the  proposed  mtxHficaticm  of 
the  contract  form  and/or  the  approved 
contract  system  shall  provide  a  clear 
and  concise  statement  of  the  matters 
upon  which  they  desire  to  adduce  evi- 
dence. An  allegation  of  discrimination  or 
unfairness  shall  be  accompanied  by  a 
statetment  describing  the  discrimination 
or  unfairness  with  particularity.  If  a 
violation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is  alleg- 
ed, the  statement  shall  set  forth  with 
particularity  the  acts  and  circumstances 
said  to  constitute  such  violation  or  detri- 
ment to  commerce. 

A  copy  of  any  such  statement  should 
also-  be  forwarded  to  the  party  filing  the 
peti^on.  (as  indicated  hereinafter)  „  and 
the  Statement  should  indicate  that  this 
has  been  done. 

Notice  of  Agreement  Filed  by: 

Howard  A.  Levy,  Esquire,  Suite  727.  17  Bat- 
tery Place.  New  York,  New  York  10004. 

Agreement  No.  10140-5.  among  the 
above-named  parties,  amends  Article  6 
of  the  basic  agreement  and  Section  1  of 
the  Annex  to  provide  that  the  parties 
may  employ  an  ind^Jendent  neutral 
body  to  serve  as  its  Enforcement  Author- 
ity as  an  alternative  to  the  employment 
of  the  Executive  Director  of  the  Asso- 
ciated North  Atlantic  Freight  Confer- 
ences ("ANAFC")  for  that  purpose. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  12. 1977. 

Francis  C.  Hurnky, 
Secretary. 

(FR  Doc.77-1409  PUed  1-14-77:8:48  am] 


1977  without  prejudice  to  reapply  for  a 
license  in  the  future. 

It  is  further  ordered.  That  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Manhattan 
Shipping  C(»npany. 

LEROY   p.   Pm.LER, 

Director,  Bureau  of 
Certification  &  Licensing. 

(FR  Doc.77-1417  Piled  1-14-77:  8:46  am] 


(Indepei/dent  Ocean  Freight  Forwarder 
License  No.  360] 

MANHATTAN  SHIPPING  CO. 
Order  of  Revocation 

On  January  4,  1977,  Manhattan  Ship- 
ping Company.  233  Broadway,  New  York, 
New  York  10007,  voluntarily  surrendered 
its  Independent  Ocean  Freight  Forward- 
er License  No.  360  for  revocation. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Otxnmission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  201.1  (Revised),  Section  5.01 
(b) ,  dated  June  30,  1975: 

It  is  ordered.  That  Independent  Ocean 
Freight  Forwarder  License  No.  360  issued 
to  Manhattan  Shipping  Company,  be  and 
is  hereby  revoked  effective  January  4, 


NORTH  ATLANTIC  DISCUSSION 
AGREEMENT 

Agreement  Filed 

Notice  is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763.  48 
U.S.C.  814) . 

Interested  parties  may  inspect  and  ob- 
tain a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari- 
time Commission.  1100  L  Street,  N.W., 
Room  10126:  or  may  inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  Louisiana,  San 
Francisco,  California  and  Old  San  Juan, 
Puerto  Rico.  Comments  on  such  agree- 
ments, including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed- 
eral Maritime  Commission,  Washington, 
D.C,  20573.  by  February  7,  1977.  Any 
person  desiring  a  hearing  on  the  pro- 
posed agreement  shall  provide  a  clear 
and  concise  statement  of  the  matters  up- 
on which  they  desire  to  adduce  evidence. 
An  allegation  of  discrimination  or  un- 
fairness shall  be  accompanied  by  a  state- 
ment describing  the  discrimination  or 
unfairness  with  particularity.  If  a  viola- 
tion of  the  Act  or  detriment  to  the  com- 
merce of  the  United  States  Is  alleged,  the 
statement  shall  set  forth  with  particular- 
ity the  acts  and  circumstances  said  to 
constitute  such  vlolatiorf  or  detriment  to 
commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (eis  Indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  Agreement  Filed  by: 

Howard  A.  Levy,  Esquire,  Suite  727.  17  Bat- 
tery Place,  New  York,  New  York  10004. 

Agreement  No.  .9989-6  modifies  the 
above-named  agreement  by  .extending 
its  duration  through  August  8,  1979. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  Januar>'  12,  1977.  ^ 

Framcis  C  Hurney. 
Secretary. 


section  15  of  the  Shipping  Act.  1916,  as 
amended  (S^tat.  733.  75  Stat.  763.  46 
XJB.C.  814) .  ^ 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari- 
time Commission.  1100  L  Street.  N.W.. 
Room  10126;  or  may  insr>ect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  NY.,  New  Orleans.  Louisiana,  San 
Francisco.  California  and  Old  San  Juan. 
Puerto  Rico.  Comments  on  such  agree- 
ments. Including  requests  for  hearing, 
may  be  submitted  to  the  Secretary.  Fed- 
eral Maritime  Commission.  Washington. 
DC.  20573.  by  February  7, 1977.  Any  per- 
son desiring  a  hearing  on  the  proposed 
agreement  shall  provide  a  clear  and  con- 
cise statement  of  the  matters  upon  which 
they  desire  to  adduce  evidence.  An  alle- 
gation of  discrimination  or  unfairness 
shall  be  accompanied  by  a  statement 
describing  the  discrimination  or  unfair- 
ness with  particularity.  If  a  violation  of 
the  Act  or  detriment  to  the  commerce 
of  the  United  States  is  alleged,  the  state- 
ment shall  set  forth  with  particularity 
the  acts  and  circumstances  said  to  con- 
stitute such  violation  or  detriment  to 
commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  fUlng  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  Indicate  that 
this  has  been  done. 

Notice  of  Agreement  Piled  by: 

Mr.  Frank  Hlljer,  Jr.,  Commeroe  Managw. 
Sea-Land  Service,  Inc..  P.O.  Box  900.  Bd#- 
son.  New  Jersey  08817. 

Agreement  No.  10277  between  the 
above-named  parties  is  a  discussion 
agreement  whereby  the  parties  will  c5n- 
fer  and  discuss  the  matters  of  rates, 
charges,  classifications,  practices  and  re- 
lated tariff  provisio&s  In  the  trade  be- 
tween Puerto  Rico  and  the  U.S.  Virgin 
Islands,  and  the  Caribbean  Islands  of 
Haiti  and  Jamaica. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  January  12,  1977. 

Francis  C  Hurney, 
SecteHry 

(FR  Doc.77-1416  Filed  l-14-r7:8:4»  am| 


SEA  LAND  SERVICE.  INC.  AND  SEATRAIN 
LINES  INTERCARIBBEAN  S.A. 

Agreement  RIed 

Notice  is  hereby  given  that  the  fol- 
lowing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 


SOUTH  ATLANTIC-NORTH  EUROPE  RATE 
AGREEMENT 

PMition  Hied 

Notice  is  hereby  given  that  the  follow- 
ing petition  has  been  filed  with  the  Com- 
mission for  approval  pursuant  to  sectioD 
14b  of  the  Shipping  Act,  1916.  as  amend- 
ed (75  Stat.  762.  46  UJS.C  813a) . 

Interested  parties  may  Inspect  a  copy 
of  the  current  contract  form  and  of  the 
petition,  reflecting  the  changes  proposed 
to  be  made  In  the  language  of  said  con- 
tract, at  the  Washington  office  of  the 
Federal  Maritime  Commlssioa.  1100  L 
Street.  N.W.,  Room  10136  or  at  the  Field 
Offices  located  at  New  Twk,  N.Y..  New 
Orleans,  Louisiana.  San  Francisco,  CaU- 
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fomia  and  Old  San  Juan,  Puerto  Rico. 
■CMnments  with  reference  to  the  pro- 
posed changes  and  the  petition,  includ- 
IjUC  a  request  for  hearing.  If  desired,  may 
be  submitted  to  the  Secretary,  Federal 
Maritime  Commisison,  1100  L  Street, 
N.W..  Washington,  D.C.,  20573,  by  Jan- 
uary 27.  1977.  Any. person  desiring  a 
hearing  on  the  proposed  modification  of 
the  contract  form  and/or  the  approved 
contract  system  shall  provide  a  clear 
and  concise  statement  of  the  matters 
upon  which  they  desire  to  adduce  evi- 
dence. An  allegation  of  discrimination 
or  unfairness  shall  be  accompanied  by 
a  statement  describing  the  discrimina- 
tion or  xmfalmess  with  imrtlcularity.  If 
a  violation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is  alleged, 
the  statement  shall  set  forth  with  par- 
ticularity the  acts  and  circumstances 
said  to  constitute  such  violation  or  det- 
riment to  commerce. 

A  copy  of  any  such  statement  should 
also  b«  forwarded  to  the  party  filing  the 
petition,  (as  indicated  hereinafter),  and 
the  statement  should  indicate  that  this 
has  been  don«. 

Notice  of  Agreemen  t  Piled  by : 

■owATd  A.  Levy,  Ksqulra,  Suite  727,  17  Bat- 
tery PIac«,  New  York,  New  York  10004. 

Agreement  No.  9984-9,  among  the  par- 
ties to  the  above-named  agreement, 
amends  Article  6  of  the  basic  agreement 
and  Section  1  of,  the  Annex  to  provide 
^at  the  parties  jnay  employ  an  Inde- 
pendent neutral  body  to  serve  as  its  Eln- 
forcement  Authority  as  an  alternative  to 
the  employment  of  the  Executive  Direc- 
tor of  the  Associated  North  Atlantic 
Freight  Conferences  ("ANAFC")  for  that 
purpose. 

By  Order  of  the.  Federal  Maritime 
Commission. 

Dated :  January  12, 1977. 

Francis  C.  Hurney, 
Secretary. 

IPRDoc.77-1410PUed  1-1 4-77;  8: 46  am] 

FEDERAL  POWER  COMMISSION     , 

[Docket  No.  ER77-1281 

CONNECTICUT  LIGHT  &  POWER  CO. 

Purchase  Agreement 

January  4,  1977. 

Take  notice  that  on  December  28, 1976. 
the  Connecticut  Light  and  Power  Com- 
pany (CL&P)  tendered  for  filing  a  pro- 
posed Purchase  Agreement  with  Respect 
to  Various  Gas  Turbine  Units,  dated  No- 
vember 30,  1976  between  (1)  CL&P  and 
the  Hartford  Electric  Light  Company 
(HELCO),  and  (2)  Templeton  Munici- 
pal Lighting  Plant  (TMLP) . 

CL&P  states  that  the  Purchase  Agree- 
ment provides  for  a  sale  to  TMLP  of  a 
specified  percentage  of  capacity  and  en- 
ergy from  five  gas  turbine  generating 
units  (Norwalk  Harbor,  Devon,  South 
Mfeadow  10,  Mlddletown  and  Torrlngton 
Tennlnal)  during  the  period  from  De- 
cember 1,  1976  to  December  31,  1976  to- 


NOTiCES 

gether  with  related  transmission  servla 

CL&P  states  that  questions  as  to 
TMLP's  Capability  Responsibility  Obli- 
gation, under  the  terms  of  the  New  Eng- 
land Power  Pool  (NEPOOL)  Agreement, 
during  the  Term  of  this  Purchase  Agree- 
ment afifected  the  amounts  of  gas  tur- 
bine capacity  that  could  be  purchased  by 
/TMLP  and  thus  delayed  execution  of  the 
agreement  until  a  date  which  prevented 
the  filing  of  such  rate  schedule  more  than 
thirty  days  prior  to  the  proposed  effec- 
tive date. 

CL&P  therefore  requests  that,  in  order 
to  permit  TMLP  to  receive  urgently  need- 
ed capacity,  and  in  order  to  allow  CL&P 
and  HELCO  to  receive  payment  for  such 
capacity,  the  Commission,  pursuant  to 
§  35.11  of  its  regulations,  waive  the 
thirty-day  notice  period  and  permit  the 
rate  schedule  filed  to  become  effective  on 
December  1, 1976. 

CL&P  states  that  the  capacity  charge 
for  the  proposed  service  was  a  negotiated 
rate,  the  monthly  transmission  charge  ie 
equal  to  one-twelfth  of  the  annual  aver<- 
age  unit  cost  of  transmission  service  on 
the  Northeast  Utilities  (NU)  system  de- 
termined in  accordance  with  Section  13.0 
of  the  New  England  Power  Pool 
(NEPOOL)  Agreement  and  the  uniform 
rules  adopted  by  the  NEPOOL  Executive 
Committee,  multiplied  by  the  number 
of  kilowatts  of  winter  capability  which 
TMLP  is  entitled  to  receive,  reduced  to 
give  due  recognition  of  the  payments 
made  by  TMLP  for  transmission  services 
on  intervening  ssrstems,  and  the  variable 
maintenance  charge  was  arrived  at 
through  negotiations. 

CL&P  requests  an  effective  date  of 
December  1,  1976  for  the  TMLP  agree- 
ment. 

HELCO  has  filed  a  certificate  of  con- 
currence In  this  docket. 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  Hartford,  Connecticut.  HELCO. 
Hartford.  Connecticut  and  TMLP,  Bald- 
winville,  Massachusetts. 

CL&P  further  states  that  the  filing  Is 
In  accordance  with  Part  35  of  the  Com- 
mission's Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  agreement  should  file  a  peti- 
tion to  Intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street.  N.W..  Washington,  D.C. 
20426,  In  accordance  with  §§  1.8  and  1.10 
of  the  Commission's  Rules  of  Practlop 
and  Procedure  (18  CFR  1.8,  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  January  21,  1977.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceedings.  Any 
person  wishing  to  becfHne  a  party  must 
file  a  petition  to  Intervene.  Copies  of  this 
agreement  are  on  file  with  the  Commis- 
sion and  are  available  for  public  In- 
spection. 

Kenneth  F.  Puma, 
Secretary. 

[FR  Doc.77-1438  Filed  1-14-77:8:45  am) 


[Docket  No.  RP73-23  (POA77-6)  ] 

LAWRENCEBURG  GAS  TRANSMISSION 
CORP. 

Filing  of  Revised  Gas  Tariff  Sheets 

January  5.  1977. 
Take  notice  that  on  December  20,  1976 
Lawrenceburg  Gas  Transmission  Corpo- 
ration (Lawrenceburg)  tendered  for  fil- 
ing two  (2)  revised  gas  tariff  sheets  to  its 
FPC  Gas  Tariff,  First  Revised  Volume  No. 
1,  both  of  which  are  dated  as  issued  on 
December  17,  1976,  proposed  to  become 
effective  February  1,  1977  and  identified 
as  follows: 

Eighth  Revised  Sheet  No.  4,  and 
Seventh  Revised  Sheet  No.  18. 

The  proposed  changes  contained  there- 
in would  increase  revenues  from  juris- 
dictional sales  by  $276,926  as  compared 
to  revenues  at  Lawrenceburg's  rates  pro- 
posed to  become  effective  January  1, 
1977,  based  on  the  12  months  ending  No- 
vember 30,  1976. 

Lawrenceburg  states  that  these  revised 
gas  tariff  sheets  are  being  filed  pursuant 
to  the  Purchased  Gas  Cost  Ad.1ustment 
provision  in  its  FPC  Gas  Tariff,  First  Re- 
vised Volume  No.  1,  in  order  to  track  a 
change  in  its  cost  of  gas  purchased  from 
Texas  Gas  Transmission  Corporation, 
which  is  also  prooosed  to  become  effec- 
tive February  1,  1977. 

Lawrenceburg  requests  an  effective 
date  of  February  1,  1977  on  its  proposed 
tariff  sheets  and  requests  that  the  Com- 
mission waive  its  notice  requirements,  as 
required,  in  order  that  its  proposed  tariff 
sheets  can  become  effective  on  that  date. 

Lawrenceburg  states  that  copies  of  this 
filing  have  been  mailed  to  its  two  whole- 
sale customers  and  to  the  interested  state 
commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Conmilsslon,  825  North  Capitol 
Street.  NE..  Washington.  D.C.  20426,  in 
accordance  with  §§  1.8  and  1.10  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  21,  1977.  Protests  will  be 
considered  by  the  Commission  In  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  Intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.77-1436  Piled  1-14-77:8:45  am] 


[Docket  No.  CP77-971 

MIO  LOUISIANA  GAS  CO. 

Application 

January  4. 1977. 
Take  notice  that  on  December  17, 1976, 
Mid  Louisiana  Gas  Company    (Appli- 
cant) .  300  Poydras  Street,  New  Orleans, 
Louisiana   70130,   filed  in   Docket  No. 
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CP77-97  an  appUcation  pursuant  to  sec- 
'tion  7(c)  of  the  Natural  Gas  Act  and 
S  157.7(b)  of  the  Regulations  thereimder 
(18  CFR  157.7(b))  for  a  certificate  of 
public  convenience  and  necessity  au- 
thorizing the  construction,  during  the 
twelve-month  period,  February  1.  1977. 
through  January  31.  1978,  and  operation 
of  facilities  to  enable  Applicant  to  take 
Into  its  certificated  main  pipeline  system 
natural  gas  which  would  be  purchased 
from  producers  and  other  similar  sellers 
thereof,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  stated  purpose  of  this  budget-type 
application  is  to  augment  Applicant's 
ability  to  act  with  reasonable  dispatch 
in  connecting  to  its  pipeline  system  sup- 
plies of  natural  gas  which  may  become 
available  from  various  producing  areas 
generally  co-extenslve  witl<  its  plpeUne 
system  or  the  systems  of  other  pipeline 
companies  which  may  be  authorized  to 
transport  gas  for  the  account  of  or  ex- 
change gas  with  Applicant. 

Applicant  slates  that  the  total  cost 
of  the  proposed  facilities  would  not  ex- 
ceed $500,000  and  that  the  cost  of  any 
single  project  would  not  exceed  $125,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu- 
ary 21,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426.  a 
petition  to  Intervene  or  a  protest  In  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the  Reg- 
ulations under  the  Natural  Gas  Act  <  18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  It  In 
determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  Intervene  In  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pmrsuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed- 
eral Power  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held  with- 
out further  notice  before  the  Commission 
on  this  application  if  no  petition  to  in- 
tervene is  filed  within  the  time  required 
herein.  If  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  Is  required  by  the  pub- 
Uc  convenience  and  necessity.  If  a  peti- 
tion for  leave  to  Intervene  is  timely  filed, 
or  If  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  Is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised.  It  will  by 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 
SecretarTj. 

IPR Doc.77-1432  Piled  1-14-77:8:45  ami 


[Docket  No.  RP74-41  (POATT-4)  1 
TEXAS  EASTERN  TRANSMISSION  CORP. 
Proposed  Changes  in  FPC  Gas  Tariff 
January  5, 1977. 
Take  notice  that  Texas  Eastern  Trans- 
mission  Corporation   on   December    17, 
1976  tendered  for  filing  proposed  changes 
in  its  FPC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  sheets: 

Twenty-eighth  Revised  Sheet  No.  14 
Twenty-eighth  Revised  Sheet  No.  14A 
Twenty-eighth  Revised  Sheet  No.  14B 
Twenty-eighth  Revised  Sheet  No  14C 
Twenty-eighth  Revised  Sheet  No.  14D 

These  sheets  are  issued  pursuant  to  the 
purchased  gas  cost  adjustment  provision 
contained  In  Section  23  of  the  General 
Terms  and  Condlttons  of  Texas  Esistem's 
FPC  Gas  Tariff.  Fourth  Revised  Volume 
No.  1.  The  change  In  Texas  Eastern  rates 
proposed  by  this  filing  reflects  changes 
in  the  cost  of  gas  purchased  from  one 
of  Texas  Eastern's  pipeline  suppliers. 
Texas  Gas  Transmission  Corporation. 
The  proposed  effective  date  of  the  above 
tariff  sheets  is  February  1.  1977. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street  NE..  Washington,  D.C.  20426.  in 
accordance  with  5§  18  and  1.10  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8,  1.10) .  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  21,  1977.  Protests  will 
be  considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

Kenneth  F.  Plumb. 
Secretary. 

I  PR  Doc.77-1435  Piled  1-14-77:8:45  ami 


I  Docket  No.  CP77-1091 

TEXAS  EASTERN  TRANSMISSION 
CORP. 

Abbreviated  Application 

January  4, 1977. 

Take  notice  that  on  December  27, 1976, 
Texas  Eastern  Transmission  Corpora- 
tion (Applicant),  P.O.  Box  2521.  Hous- 
ton. Texas,  77001.  filed  an  appUcation 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public  conveni- 
ence and  necessity  authorizing  the  con- 
.structlon  and  operation  of  28.5  miles  of 
10-lnch  pipeline,  a  1100  HP.  compressor 
station  and  appurtenant  facilities  for  the 
receipt,  compression  and  transportation 
of  natural  gas  volumes  produced  from 
Block  110.  High  Island  Area.  Offshore 
Texas.  Such  volumes  will  be  pur- 
chased from  C(»itinental  Oil  Oompany 


(Conoco)  and  transported  to  the  west 
l>ank  t)f  the  Sabine  River  by  Transcon- 
tinental Gas  Pipeline  Corporation 
(Transco) .'  Whereupon,  Applicant  will 
then  transport  the  approximate  40,000 
Mcf  per  day  to  Its  Vldor  Compressor 
Station.  The  facilities  are  all  to  be  lo- 
cated in  Jefferson  County.  Texas  and 
installed  at  a  cost  of  $10,370,000. 

Applicant  states  that  the  Installation 
and  operation  of  the  proposed  faculties 
would  allow  Applicant's  customers  to 
benefit  from  the  advance  payment 
agreement  entered  into  with  Conoco  and 
in  addition,  it  would  avoid  the  construc- 
tion of  dupUcating  facilities  emlnatlng 
from  Block  110.  Applicant,  also  re- 
quested a  temporary  certificate  pending 
consideration  of  its  application  In  order 
to  allow  for  the  timely  commencement 
and  comrletion  in  conjunction  with 
Transco's  North  High  Island  project. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apnlication.  on  ar  before  January  27. 
1977,  should  file  with  the  Federal  Power 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC.  20426.  A  petition 
to  intei-vene  or  a  protest  In  suscordance 
with  the  requirements  of  the  Commis- 
sion's Rules  of  Practice  and  Procedure 
na  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate  ac- 
tion to  be  taken,  but  will  not  serve  to 
make  the  protestants  parties  to  the  pro- 
ceeding. Any  person  wishing  to  become  a 
party  to  a  proceeding,  or  to  participate 
as  a  party  in  any  hearing  therein,  must 
fUe  a  petition  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  Inter- 
vene Is  filed  within  thig  time  required 
herein,  if  the  Commission  on  its  own 
»review  of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the  pub- 
lic convenience  and  necessity.  If  a  peti- 
tion for  leave  to  intervene  is  timely  filed, 
or  if  the  Commission  on  Its  own  motion 
believes  that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc  77-1454  Filed  1-14-77:8:46  am| 


»Tr&nsco  on  March  16,  1B76  filed  an  ap- 
pUcation in  Docket  No.  CP76-304.  seeking 
authorization  to  construct  and  operate  a 
North  High  Island  Pipeline  System.  On  Octo- 
ber 1,  1976.  Tranaco  was  granted  a  Tempo- 
rary Certificate. 
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TRANSCONTINENTAL  GAS  PIPE  LINE 
CORP. 

Application 

January  4,  1977. 
Take  notice  that  on  December  13, 1976, 
Ttanscontinental  Gas  Pipe  Line  Corpo- 
ration (Applicant) ,  P.O.  Box  1396,  Hous- 
ton. Texas  77001,  filed  in  Docket  No. 
CP77-85  an  application  pursuant  to  Sec- 
tion 7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Union,  Gas  Company 
(Union) ,  an  existing  resale  customer  of 
Applicant,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public  inspec- 
tion. 

Applicant  states  that  pursuant  to  a  . 
transportation  agreement  (Agreement) 
dated  October  15,  1976,  it  would  receive 
Initially  approximately  185  Mcf  per  day 
Of  natural  gas  at  a  mutually  agreeable 
**  point  on  its  system  near  the  Eunice  No.  1 
Interchange  on  its  main  line  in  Evange- 
line Parish.  Louisiana.  From  that  point, 
it  is  indicated.  Applicant  would  transport 
the  subject  gas  to  Union  at  existing 
points  of  delivery  in  Pennsylvania.  Ap- 
plicant further  states  that  Union  Is  pur- 
chasing the  subject  gas  from  John  H. 
Ware,  3rd,  Union's  president,  who  de- 
veloped the  supply  through  participation 
In  an  exploration  and  drilling  venture. 

It  Is  stated  that  the  proposed  service 
would  be  on  an  interruptible  basis  and 
that  Initially  the  quantity  to  be  trans- 
ported under  the  Agreement  would  be 
185  Mcf  at  15.025  psia  but  in  no  event 
woold  the  quantity  to  be  transported. 
mlnuB  quantities  retained  for  compressor 
fiiel  and  line  loss  make-up,  exceed  the 
quantity  of  gas  deliveries  to  Union  Cur- 
tailed under  Applicant's  Rate  Schedule 
CD-S.  It  is  stated  that  the  charge  for  the 
transportation  service  would  be  22.0 
cents  per  Mcf  at  14.73  pela  and  that  4.4 
percent  of  the  quantities  would  be  re- 
tatMd  by  Applicant  to  compensate  for 
C(unpre8sor  fuel  and  line  loss  make-up. 
It  is  further  stated  that  the  proposed 
transportation  service  would  assist  Union 
Jn  alleviating  the  effects  of  Applicant's 
curtailments  of  deliveries. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
i^Hillcatlon  should  on  or  before  Janu- 
ary 21,  1977,  file  with  the  Federal  Power 
Commissior>y  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CPR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CPR  157.10).  All  protests  filed  with 
the  commission  will  be  considered  by  it 
in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  Protestants  parties  to  the  proceed- 
ing. Any  person  wishing  to  become  a. 
«  party  to  a  proceeding  or  to  participate 
,  as  a  party  in  any  hearing  therein  must 
file  a  petition  to  intervene  in  accord- 
ance with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
tbe  authority  contained  in  and  subject 
to  the  Jurisdiction  conferred  upon  the 
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Federal  Power  Commission  by  Sections- 
7  and  15  of  the  Natural  Gas  Act  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held  with- 
out further  notice  before  the  Commis- 
sion on  this  application  if  no  petition 
to  intervene  is  filed  within  the  time 
required  herein,  if  the  Commission  on 
Its  own  review  of  the  matter  finds  that 
a  grant  of  the  certificate  is  required  by 
the  public  convenience  and  necessity.  If 
a  petition  for  leave  to  intervene  is  time- 
ly filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing 
is  required,  further  notice  of  such  hear- 
ing will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  P.  Plumb,        i 
Secretary.    \ 

[FR  Doc.77-1433  PUed  l-14-77;8:45  am) 


[Docket  No.  CP72-53]  j 

TRUNKLINE   GAS  CO.   AND  TEXAS   GAS 
TRANSMISSION  CO.  1 

Petition  To  Amend  ' 

January  5,  1977. 

Take  notice  that  on  December  7,  1976, 
Trunjcline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77001, 
and  Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42301  (sometimes  jointly  re- 
ferred to  below  as  Petitioners)  filed  in 
Docket  No.  CP72-53  a  joint  petition  to 
amend  the  Commission's  order  of  Janu- 
ary 24,  1972,  issued  in  the  instant  docket 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  by  deleting  authorization  to 
exchange  natural  gas  in  Cameron  Parish. 
Louisiana,  and  by  authorizing  the  ex- 
change of  natural  gas  in  Egan,  Louisiana, 
all  as  more  fully  set  forth  In  the  peti- 
tion to  amend  which  is  on  file  with  the 
Commission  and  open  to  public  in- 
spection. 

Petitioners  state  that  exchanges  of 
natural  gas  were  authorized  by  the  Com- 
mission's order  of  January  24,  1972,  in 
said  docket,  whereunder  Trunkline  would 
deliver  up  to  an  average  dally  quantity 
of  5,000  Mcf  to  Texas  Qas  at  Samedan 
Oil  Corporation's  Miami  Corporation 
B-1  WeU  in  Sec.  34,  T.  13  S.,  R.  5  W.. 
Cameron  Parish,  Louisiana,  dnd  Texas 
Gas  would  redeliver  the  same  quantity 
of  gas  to  Trunkline  at  facilities  oper- 
ated by  Shell  Oil  Company  in  the  Chalk- 
ley  Field  Area  located  in  Sec.  27,  T.  12  S., 
R.  6  W..  Cameron  Parish,  Louisiana. 

Petitioners  propose  to  discontinue  ex- 
changes at  the  Chalkley  Field  and  to 
operate,  in  its  place,  an  exchange  point 
at  the  tailgate  of  the  Continental  Oil 
Company  Egan  Plant  in  Egan,  Louisiana. 
Petitioners  state  that  no  new  facilities 
are  required  to  carry  out  the  proposed 
change.  It  is  further  stated  that  the  pro- 
posed change  would  increase  operating 
flexibility  on  Petitioners'  pipeline  sys- 
tems and  would  reduce  the  imbalance  of 
volumes,  owed  to  Trunltllne  by  Texas 
Gas,  attributable  to  Trunkline's  interest 
in  the  Lake  Misere,  Louisiana,  Field. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
January  28,  1977,  file  with  the  Federal 
Power  Commission,  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a  pro- 
test in  accordance  wiUi  the  require- 
ments of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  wiU 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  par- 
ties to  the  proceeding.  Any  person  wish- 
ing to  become  a  party  to  a  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.77-1437  FUed  1-14-77:8:46  am] 

GENERAL  SERVICES 
ADMINISTRATION 

[Intervention  Notice  No.  20] 
COMMONWEALTH  EDISON  CO. 

Proposed  Intervention  fn  Electric  Rate 
Increase  Proceeding 

The  General  Services  Administration 
seeks  to  intervene  in  a  proceeding  before 
the  Illinois  Commerce  Commission  con- 
cerning the  application  of  the  Common- 
wealth Edison  Company  for  axTmcrease 
in  aimual  revenues.  The  OSA  represents 
the  Interests  of  the  executive  agencies  of 
the  United  States  Government,  as  users 
of  electric  utility  services. 

The  Commonwealth  Edison  Company 
has  filed  new  tariffs  and  a  Petition  for  an 
Interim  Rate  Increase,  increasing  their 
electric  revenues  by  $263  million  an- 
nually. The  proposed  Increase  would 
have  an  Impact  of  over  $2  million  an- 
nually on  the  Federal  Government. 

Persons  desiring  to  make  Inquiries 
concerning  this  case  to  OSA  iriiould  sub- 
mit them,  in  writing,  to  Mr.  I^ience  W. 
Perry,  Assistant  General  Counsel,  Regu- 
latory Law  Division,  General  Services 
Administration,  18th  b  P  Streets,  NW., 
Washington,  D.C.  20405,  telephone  (202) 
568-0750,  on  or  before  February  16,  1977, 
and  refer  to  this  notice  number. 

Persons  making  inquiries  are  put  on 
notice  that  the  making  of  a?  inquiry 
shall  not  serve  to  make  any  persons  par- 
ties of  record  in  the  proceeding. 

(Sec.  201>a,)(*).  Federal  Property  and  Ad- 
mlnlstraUve  Servtoes  Act,  (40  U.8.C.  481 
(a)(4)).) 

Dated:  January  5, 1977. 

Jack  Ecxeio, 
Administrator  of  General  Services. 

[PR  Doc.77-1352  FUed  l-14-77;8:46  am] 


(FPMB  Temp.  Reg.  P-40e] 

SECRETARY  OF  DEFENSE 

Delegation  of  Authority 

1.  Purpose.  This  rtlulation  delegates 
authority  to  the  Secretary  of  Defense  to 
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represent,  in  conjunction  with  the  Ad- 
ministrator of  General  Sen'lces,  the  con- 
sumer interests  of  the  executive  agencies 
of  the  Federal  Government  in  an  elec- 
trical rate  increase  proceeding  and  a 
concurrent  request  for  a  revision  cf  ex- 
i>-ting  depreciation  rates. 

2.  Effective  date.  This  regulation  is  ef- 
;  ective  immediately. 

2-  Delegation,  a.  Pursuant  to  the  au- 
'hority  vested  in  me  by  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  63  Stat.  377,  as  amended, 
particularly  sections  201<aM4)  and  205 
«d)  (40  U.S.C.  48Ha)(4)  and  486(d>\ 
authority  is  delegated  to  the  Secretary 
of  Defense  to  represent  the  consumer  in- 
terests of  the  Federal  executive  agencies 
before  the  New  Jersey  Board  of  Public 
Utility  Commissionei-s  (Docket  Nos.  7610- 
1021  and  7610-1022 »  involving  two  peti- 
tions filed  by  the  New  Jersey  Central 
Power  and  Light  Company,  requesting  an 
Increase  in  electric  rates  and  a  revision 
of  existing  depreciation  rates,  respec- 
tively. The  authority  delegated  to  the 
Secretary  of  Defense  shall  be  exercised 
concurrently  with  the  Administrator  of 
General  Services. 

b.  The  Secretary  of  Defense  may  re- 
delegate  this  authority  to  any  oflBcer. 
ofQcial,  or  employee  of  the  Department 
of  Defense. 

c.  This  authority  shall  be  exercised 
in  accordance  with  the  poUcies,  pro- 
cedures, and  controls  prescribed  by  the 
General  Services  Administration,  and 
shall  be  exercised  in  cooperation  with  the 
responsible  officers,  officials,  and  employ- 
ees thereof. 

Jack  Eckerd, 
Admiiiistraior  of  General  Services. 

January  5.  1977. 

IFRDoc.77-1353  Filed  1    14-77;8:45  am] 

DEPARTMENT  OF   HEALTH, 
EDUCATION,  AND  WELFARE 

Alcohol,   Drug  Abuse,  and  Mental   Health 
Administration 

NATIONAL  ADVISORY  COUNCIL  ON 
ALCOHOL   ABUSE  AND  ALCOHOLISM 

Meeting 

In  accordance  with  section  10'ai<2i 
of  the  Federal  Advisorj-  Committee  Act 
(5  U.S.C.  Appendix  I),  announcement  is 
made  of  the  following  National  Advisory 
body  scheduled  to  assemble  during  the 
month  of  Februan-  1977: 

K«.Tii  -.Ai     Advisop.y    Covncil    f'X    -A: '.     }■  •]_ 

.\BrsE    ANC    .\Li:  ^HOLISM 

Tii.ie,  Febriiary  7-8:  9  2(3  a  m. 

Plate:    Conference    Rooms   G    r-.u;    K     P.«.|L- 

l.-iw:).  Buildmi:    Kookville.  Maryland 
Type  o:' Mcetnv- .  Open — I'ebr;:,.:v  7  C.osed- 

Febr.iary  8. 
runtnct   David  G.  Orch.ird    ParV.I.^v:.  Euiid- 

iujr.  Room  16-86.  otif'y  I  .»l;er5  Lane    Rock- 

-.  ;;:e.  ^:.'i!•^  !and  20857.  301-443-470:3 

F..ri}o^i:  Tlie  National  Advisory  Council 
C'  !  Alcohol  AbU'-e  and  Alcoholism  advises  the 
Ke.ietnry.  Department  of  Health.  Education. 
iiiid  Welfare,  the  Administrator,  Alcohol. 
D!  i\g  Abuse,  and  Mental  Health  Administra- 
tion and  the  Director.  National  Institute  on 
.".'icr.hcl  .\b\i?e  and  .Mcoholism  regardinp  p>oI- 
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ley  direction  and  program  i^^uc?  o'  !i.\:ioi-.al 
aigniflc&nce  In  the  are^  of  alcohol  abuse  and 
alcoholism.  Reviews  all  grant  applications 
submitted,  evaluates  these  applications  In 
terms  of  scientific  merit  and  coherence  with 
Departnieut  policies,  and  makes  recommen- 
dations to  tlie  Secretary  with  respect  to  ap- 
proval and  amouBt  of  award. 

Agenda:  February  7  irUl  be  devoted  to 
CouncU  discussion  of  (1)  Fiscal  Year  1978 
budget,  (2)  status  report  on  regulations  to 
implement  NIAAA  renewal  legislation,  i3i 
discussion  of  revised  needs  formula  for  dis- 
tributing state  formula  grant  funds.  (4i 
status  report  on  Intramural  Research.  (5) 
report  on  activities  of  the  Interagency  Com- 
mittee and  (6)  discussion  of  Report  to  Con- 
gress on  grants  to  Xation.U  Voltintary  Or- 
ganizations. 

On  February  8  the  Council  will  conduct  a 
final  review  of  grant  applications  for  federal 
assistance  and  this  session  will  not  be  open 
to  the  public  in  accordance  with  the  deter- 
mination by  the  Administrator,  Alcohol. 
Drug  AbiLse.  and  Mental  Health  Administra- 
tion, pursuant  to  the  provisions  of  Section 
552(b)(5)  and  552(b)  (6l.  Title  5  U.S  Code 
and  section  10(d)  of  Pub  L  92-463  i  5  U  S  C. 
Appendix  I) . 

-Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Substantive  program  infonnation  may 
be  obtained  from  the  contact  pereon  Ust- 
ed  above. 

Tlie  NTAAA  Information  Officer  who 
will  furnish  summaries  of  the  meeting 
and  a  roster  of  Council  members  is  Mr. 
Harry  C.  Bell,  Associate  Director  for 
I»ubhc  Affairs,  National  Institute  on  Al- 
cohol Abuse  and  Alcoholism,  Room  6C- 
15,  Parklaw-n  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857.  301- 
443-3306. 

Dated:  January  12,  1977. 

Carolyn  T.  Evans, 
Committee  Management  Officer. 
Alcohol,     Drug    Abuse,     and 
Mental    Health    Administra- 
tion, ' 

jFR  Doc. 77-1374  Filed  1    -.4-77  8  45  ami 


? 
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ADVISORY  COMMITTEES 

Meetings 

In  accordance  with  Section  10^aM2i 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  Appendix  I\  announcement  is 
made  of  the  following  National  Advisory 
bodies  scheduled  to  assemble  during  the 
month  of  February  1977: 

Dp.fi;  .An;>r  Demo.n-stt:*:  i<  N  Rfvi'w 
CoMMrnTE 

lime.  Februar.v  9-11;  9:00  am 
Place.  Conference  Room  677.  Elk  J.,...,;:  Build- 
ing. Rockville.  Maryland. 
T\  pe  of  Meeting:   Open — February-  9.  9:00- 
!0:30     am..     Closed — Otherwise.     Contact 
Thomas   C.    Vo<;kf.hl.   Rockwall.    Bulldlnp 
Room  628.  11400  Rockville  Pike.  Rockville. 
Maryland  20852.  301^143  4060. 
Purpose:  The  Committee  is  chareed   v.ith 
the  initial  review   of  gram  applications  for 
Federal  atsi-stance  in  the  program  areas  ad- 
ministered by  the  National  Institute  on  Drug 
Abtise   relating   to   demonstration    activities 
and  makes  ^cco^^mendation■^  to  the  National 
Advisory   Covuicif  or.   Drvp   Abtise   for  final 
review. 

.4(7eiida.  From  9:00  am  xc  10:30  am  Feb- 
ruary 9,   the   meetinL    will    be  open   for  dl.";- 


osMon  C'f  .\dmi:ii.<;r.'»:  :'.o  ar.'".o\:r.',  en'.T.!.' 
and  protra:n  developments  Otherwise  the 
Committee  v,-Hl  be  performing  initial  review 
of  grant  applications  for  Federal  assistance 
and  will  not  be  open  to  the  pxiblic  Ir.  ac- 
cord.-ince  with  the  determination  by  the 
Administrator,  Alcohol,  Drug  Abuse.  a;;d 
Mental  Health  Administration,  pursua:it  to 
the  provisloixs  of  Sectlon-s  552(b)  (5 >  and 
552ib)(6»,  Title  5  U.S.  Code  and  SectiOT-. 
10. di  of  P.ib  L  92  463  (5  I' S  C  Apn<:.c;.\ 
t,.  ' 

Minority    Gaorp  Mfntal  Heaith    tTt.t.R *■>■•> 
Review  Committee 

Time.   Pibruary  24-26:   9  00  am 

Place:  Moroccan  Conference  Rocm.  Biitnurt- 

Hotel.  515  South  Olive  Street,  Los  Ango".-  - 

Calif. 
Type  of  meeting:   Opeii — February  24.  9:00- 

10:30  a.m.  Closed — Otherwise 
Contact  Mrs.  Edna  M.  Hardy  Hill.  P.^rk:.r.v  ■. 

Building,  Room  7-102.  5600  Fishers  Lr.i.. 

BockvUle,  Maryland  20857,  301-443-2988 

Purpose.  The  Committee  Is  charged  witii 
the  initial  review  of  grant  applications  fi-r 
Federal  assistance  in  the  program  areas  ad- 
ministered by  the  National  Institute  of  Mei- 
lal  Health  relating  to  minority  mental  health 
research  and  training  and  makes  recommen- 
dations to  the  National  Advisory  M{:.t.i; 
Health  Council  for  final  review. 

Agenda:  From  9:00  am.  to  10:30  am  .  Feb- 
ruary 24,  the  meeting  will  be  open  lor  d;-- 
cu-ssion  of  Administrative  announcements 
and  program  developments.  Otherwise,  the 
Committee  will  be  performing  Initial  re\  lew 
of  grant  applications  for  Federal  a.s.slstar.oe 
and  will  not  be  open  to  the  public  tn  accord- 
ance with  the  determination  by  the  Admin- 
l.strator.  Alcohol,  Drug  Abtise.  and  Mental 
Health  Administration,  ptirsuant  to  the  pro- 
visions of  Section  652(b)  (S)  and  S52(bt  (6) 
Title  5  VS.  Code  and  Section  lOid)  of  Pub 
i.  92-463  ( 5  U.S.C.  Appendix  I  > . 

Substantive  information  may  be  ob- 
tained from  the  contact  persons  li.vted 
above. 

The  NIDA  Information  Officer  who 
will  furnish  summaries  of  the  meetinu' 
and  a  roster  of  the  Committee  member- 
is  Mr.  Kenneth  Howard.  Director.  Offic" 
of  Communications  and  Public  Affaii> 
11400  Rockville  Pike,  Room  814,  Rof  k- 
vUle.  Maryland  20852.  301-443-6245.  Tlie 
NIMH  Information  Officer  who  will  fur- 
nish summaries  of  the  meeting  and  a  ro-  - 
ter  of  the  Committee  members  is  Mr 
Edwin  Long.  Deputy  Director,  Division  o: 
Scientific  and  Public  Information.  NIMH 
Parklav.n  Building.  Room  15-105.  560n 
Fishers  Lane.  Rockville.  Manlard  r^R- T 
301-443-3600. 

Dated:  January  6    1977. 

Carolyn-  T    E\  ^n-. 

Committer  .Manaoi  mrnt  0/?i<  >  ^ 

Alcohol.     Drug     Abuse,     cud 

Mental    Health     Adntinif-tri.- 

tion. 

FR  TXx  77-1382  F..ed  •.-14-77  8  -J.-  an-.  1 

DEPARTMENT  OF   HEALTH, 
EDUCATION,  AND  WELFARE 

National  Institutes  of  Health 

MEETINGS 

Piusuant  to  Public  Law  92-463.  notif  c 
is  hereby  given  of  the  meetings  of  the 
following  study  sections  for  February  and 
March    1977   and    the  individuals  from 
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whom  summaries  of  meetings  and  ros- 
ters of  committee  members  may  be  ob- 
tained. 

ITiese  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Study  Section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will  be 
»lftnited  to  space  available.  These  meet- 
ings will  be  closed  thereafter  in  accord- 
ance with  the  provisions  set  forth  in  Sec- 
tions 552(b)(4).  552(b)(5)  and  552(b) 
(6) .  Title  5.  U.S.  Code  and  Section  10(d) 
of  Pub.  L.  92-463,  for  the  review,  discus- 
sion and  evaluation  of  individual  ini- 
tial pending,  supplemental  and  renewal 
grant  applications.  The  closed  portions 
of  the  meetings  involve  solely  the  inter- 
nal expression  of  views  and  judgments 
of  study  section  members  on  individual 
applications  which  contain  information 


of  a  proprietary  or  confidential  nature, 
including  detailed  research  protocols, 
designs,  and  other  technical  informa- 
tion; financial  dat*..  such  as  salaries; 
and  personal  infonnation  concerning  in- 
dividuals associated  with  the  applica- 
tions. 

Mr.  Richard  Turlington,  Chief,  Grants 
Inquiries  Office  of  the  Division  of  Re- 
search Grants,  Westwood  Building.  Na- 
tional Institutes  of  Health,  Bethesda. 
Maryland  20014.  telephone  area  code 
301-496-7441  will  furnish  summaries  of 
the  meetings  and  rosters  of  committee 
members.  Substantive  program  infor- 
mation may  be  obtained  from  each  Exe- 
cutive Secretary'  whose  name,  room 
number,  and  telephone  number  are  listed 
below  each  study  section.  Anyone  plan- 
ning to  attend  a  meeting  should  contact 
the  Executive  Secretary  to  confirm  the 
exact  meeting  time.,. 


study  si'rlidn 


KrUruary  to  M;inh 

1077  inc(.'liiif;.s 


Tiuio 


I.lllMliOU 


ioi-an 


ilUl'.S.- 


lud.- 


1)1. 

I'lii- 


B:u'tiriolngv  and  Mycology,  T»r.  Milion  ( 

room  iS-t,  ti'lcplioiie  301-4!it>-»10. 
Biopliysii-s  and  Hiophysiciil,  t'homi.-ilry  .\.   Dr 

Irvin  Fuhr,  room  236,  toli'plienf  301   l'i«i-7(XiO. 
Cardiovascular  .iiid   Pulmonary.   Dr.   \iiKiiii    .' 

fiiiroli,  room  33y.  tolophono  JOl- l'.ti-7'.iOI . 
Cardiovascular  and  Renal,  l>r.  Kloyd  U.  A'ctilr) 

room  339,  tplophono  30H'.iO  7!i01. 
Cell  Biolony,  Ur.  Evelvu  A.  lljnusU  i  i.  r 

(M,  t"lcphoiir  3Ol-l'.Ki-70-'O. 
Communicative  Scii-ncps,  Mr.  Kn'di'iUk  .1 

room  3J1,  tclophone  301-4'.«-T"0. 
Coinitulfr    and    Ilionialhcmalical    i^riiMui-s. 

Bi^rnicc  S.  Lipkin,  room  310,  U'li-pliuin'  301 

7.V1S. 
Di'Vi-lopmonful   Bcliavioral   Sriincos.    l>r.    Brrlii> 

ir.  R.  Wooir.  roon\  232.  Iclcpaoiif  301  4'iti-7471. 
Eiidoirinologv,  Mr.   Morris  Y..   llralt,  room  333, 

t.-lfphoHP  301-4' ift-7346. 
Epidi'niioloKy  and  Disoiusp  fVniilrol.  Mr.  filcnii  Cr« 

Lamson.  J,r.,  room  32.5,  li'li'pliorn'  301   fni  7.'-'l. 
f:xperinu-iilal  Psychology,  Dr.  A.  Kiilh  Muiias. 

room  2J0,  tp.ephoue  aOM'.*  "004. 
Exporimontal  Therapeutics.  Dr.  Ainic  H.  Bourkf, 

room  319,  toler>hoiie  301-4f'6-7H30. 
(ii'iicral  Medicine  A.   Dr.   lIi»rold   M.   Pavid-ion, 

room  3M,  lelephone  30Hyfi-77y7. 
(ieneral  Medicine  B,  Dr.  William  V.  Davis,  Jr., 

room322,  telephone  301-tl>6-r730. 
Gi-nelics,    Dr.    Katherine    S.    Wilson,    mum    31i. 

telephone  301-J9fr-7271. 
ITunian     Embryology     and    Development.     Dr. 

Samuel  Moss,  room  221,  tple:.)hone  301-4!ie-7.'i'.i7. 
Imiuimobiology,  Dr.  James  H.  Turjicr,  room  233, 

telephone  301-4!»&-7780. . 
ImmunoloKieal    Sciences,    Dr.    Lottie    Kornfeld, 

room  233,  telephone  30l-4tHV-n7'.P. 
Medicinal   Chemistry   A,   Dr.    Asher  A.   Hyatt, 

room  222,  telephone  301-496-72H6. 
Molecular  Biology,  Dr.  Donald  T.  DisQUP,  room 

3'28,  telephone  301-469-7839. 
Molecular  Cytology,  Dr.  Weiiilell  H.  Kyle,  room 

325,  telephone '801 -496-7149. 
Neurology  A,  Dr.  William  E.  Morris,  room  32C, 

telephone  301^!'&-7095. 
Neurology  B,  Dr.  Willard  L.  McFailand,  room 

2A-10,  telephone  301-496-7422. 
Nutrition,  Dr.  John  B.  Schubert,  room  2^14,  teW- 

phone  301-i'J6-7178. 
Oral    Biology   and    Medicine,    Dr.    Thom!\s    M. 

Tarpley,  Jr.,  room  207,  tplephoiip  301-4y6-7»18. 
Patholiiological  Chemistr\',  Dr.  J.  Sri  Ram,  room 

200.  telephone  301-496-7432. 
Pathology  A.  Dr.  William  B.  Savclmck,  room  337. 

telephone  301-496-7305. 
Pathology  B.  Mrs.  Barbara  P.  Bynum.  room  332, 

telephone  30H'>6-7244. 
Pharmacology,  Dr.  Joseph  A-  Kaiser,  room  334, 

telephone  301^196-7408. 
Ptivsiology,  Dr.  Clara  E.   Hamilton,  room  209, 

lelephone  30H06-7878. 
Population   Reseiirch,  Miss  Carol  A.  Campbell, 

room  210.  telephone  30H96-7140. 
Radiation,  Dr.  Robert  L.  Slrnube,  room  309,  tele- 
phone 301-196  7.il0. 
Surgery  A,  Dr.  Keilh  Kraner,TOom  Xi6.  telephone 

3()l-4'.i6-7771. 
Surgery  B,  Dr.  Joe  W.  Atkinson,  room  348,  tele- 

j.hoiie  301-496-7."i0e. 
Tropical  Medicine  and  Paratitology,  Dr.  Betty 

June  .Myers,  room  319.  telephone  3(U-496-74'.J4. 
Visual  Sciences  A.  Dr.  Orvil  E.  A.  Bolduan,  room 
2A-(V'i.  telephone  301-496-7180. 
"Visual  Sciences  B,  Dr.  Marie  A.  Jakus,  room  3.5."!, 
•   telephone  301-496-72ol. 


Mar.  3  to  %  .  S.30.  .  1  (oliday  Inn,  Bitliesda,  Md. 

Mir.  1  111  G  .0  00-  _  MavflowiT   Hoti-1.   W.isliing- 

ton.  D.C. 
Mar.  2  ti>.'>    .  .S:30.  -    _  Holiday  Inu.  lietli.-sda,  MJ. 

.Ill  9.00  --  Holiday  Imi,  Chevy  Chase. 

Md. 
T'.'b.  IS  to  ;0  -  S:30-  IsUmdia  Hyatt   HoiL'ie,   Pan 

Diego,  f'alif. 
>rar.llo3-  .^:30.         -        Room       4,       building       3i, 

Bethesda.  Md. 
Frlv  J3to2.'i  .  9:00-  ..  Holiday  Inn,  Chevy  Cli.ise, 

Md. 

I'rb.  .rs  111  Mar.  2  .  S;30-   -  *Hiiliday  Inn,  lletlie^da,  Md. 

Veil.  14  to  17-- .  .-  7:0Op.:ii ."Vacation  ^'lllaKe  Hotel,  San 

Diego.  Calif. 

.Mar.  2  10  1  - 8.30 Room     6.     building     31,     C 

wini;,  Betliesda,  Md. 

Fi'l).2lto21 9:00...  -  ..  Shorehara  Americana,  Wash- 
ington, D.C. 

Feb2tto2C.  -  8;30 .Kenwood     Country     Cluh, 

Bethesda.  Md. 

Mar.7to9..     9:00. .Room    6,     building    31,     C 

wing.  Bethesda,  Md. 

Mar.  2  to  5 9:00 -.  Shoreiiatn  Americana,  Wash- 
ington, D.C. 

Mar.  3  to  ■'> 9:00 Denver      Hilton,      Denver, 

Colo. 

Fob.  14  to  17 1:00  p.m Vacation  Village  Hotel,  San 

Diego,  Calif. 

Mar.  2  to  4 900 Embassy  Row  I^tel,  Wash- 
ington, D.C. 

Feb.  28  to  Mar.  2..  9O0 Sheraton  Iim.  Silver  Spring, 

Md. 

Mar.3to6 9:00 Hyatt  House,  Arlington,  ^'a. 

Feb.  24  to  27 8:30 RoomS,  building  31,  C  wing, 

Bethesda,  Md. 
Mar.3to5 _..  8:30 ...Room    10,    building    31,    C 

wing,  Bethesda,  Md. 
Mar.  2  to  5  9:00 Holiday  Inn,  Chevy  Chase. 

Md. 
Feb.  24  to  26 8:30 Shoreham  Americana,  W  ;vsli- 

ington,  D.C. 
Feb.  22  to  2.5   .   .--7:00p.m Kenwood     Country     Club, 

Bethesda.  Md. 
do 9:00 Holiday  Inn,  Bethesda,  Md. 

^far.2lo5 9.00 Room    9.    building    31,    C 

wing.  Bethesda.  Md. 

Feb.  22to2.T  5:00  p.m Slieraton  Inn.  Silver  Spring, 

.Md. 

Feb.  23  to  23 8:30 Holiday  Inn.  Bethesda.  Md; 

Feb.  21  to  26 S:30 ..,  Shoreham  Americana.  Wa-sh- 

ington.  D.C. 
Feb.  14  to  16 .9:00...     .     .  Branilt    Place    Hotel,    New 

Orleans,  I.a. 
Mar.  4  to  5  9.00 Dupont  Plaza,  Wasliington, 

D.C. 

Feb.22to21 9:00 Sheraton  Park  Hotel,  Wash- 

'       ington,  D.C. 
Mar.  3  to  c'l   -     8:30 Howard      Johnsons     Motor 

Lodge,  Arlington.  \'a. 
do 8.30   .         Do. 

Feb.  23  to  2.-) 8:30 .  I,andow  BUlg..   room   C418, 

Bethesda,  Md. 

Mar  "10  4  9:00 .  Shoreham    Hotel,    Washing- 

ton. D.C. 

Feb.  23  to  28-.      -  9:00.. .,  Holiday  Inn,  Bethesda,  Md. 


NOTICES 

(Catalog  of  Federal  Domestic  Assistance  Program  Nos.  J3.333,  13.337,  13.349,  13.393-13.S«6, 
X3.83&-13.844,  13.846-^3.871,  13.876,  National  Institutes  of  Health,  DHEW.) 

Dated:  January  7,  1977. 

Suzanne  L.  Fremkau, 
Committee  Management  Officer,  National  Ijistitutes  of  Health. 

[PR  Doc.77-1261  Piled  1-14-77; 8:45  am] 


DEPARTMENT  OF^THE  INTERIOR 

Bureau  of  Land  Management 

(OR  10458-A] 

OREGON 

Order  Providing  for  Opening  of  Public  Land 

January  7,  1977. 

1.  In  an  exchange  of  lands  made  under 
the  provisions  of  section  8  of  the  Act  of 
June  28,  1934,  48  Stat.  1269,  1272,  as 
amended  and  supplemented,  43  U.S.C. 
315g  (1970),  the  following  land  has  been 
reconveyed  to  the  United  States : 

WnxAMETTE  Meridian 

T.  3  S.,  R.  7  E., 
Sec.  6.  lot  4. 

"Die  area  described  contains  41.94  acres 
In  Clackamas  Coimty. 

2.  The  subject  land  is  located  approxi- 
mately 15  miles  east  of  the  Town  of 
Sandy.  Elevation  varies  from  1,600  to 
2,200  feet  above  sea  level,  and  the  topog- 
raphy ranges  from  moderately  steep  to 
very  steep  and  mountainous.  Vegetation 
consists  primarily  of  second-growth 
Douglas  fir  timber.  In  the  past,  the  land 
has  been  used  for  timber  production,  and 
it  will  be  managed,  together  with  adjoin- 
ing natioiud  resource  lands,  for  multiple 
use. 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
land  described  in  paragraph  1  hereof  is 
hereby  open  to  operation  of  the  public 
land  laws,  including  the  mining  laws  (Ch. 
2,  Title  30  U.S.C.)  and  the  mineral  leas- 
ing laws.  All  valid  applications  received 
at  or  prior  to  10:00  a.m.  February  14, 
1977,  shall  be  considered  as  simultane- 
ously filed  at  that  time.  Those  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

4.  Inquiries  concerning  the  land  should 
be  luidressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management,  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Harold  A.  Berends, 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 

(FR  Doc.77-1356  Filed  1-14-77:8:45  am] 


WnxAMETTE  Meridian 

T.  11  S.  R.  40E., 

Sec.  13,  E14SE14; 

Sec.  24,  NEi4NE>4. 
T.  5  N.,  R.  42  E., 

Sec.  28,  lots  5,  6.  and  7.  8'  ,SEi4  ; 

Sec.  33,  NE14NW14. 

The  areas  described  aggregate  333.71 
acres  in  Baker  and  Wallowa  Counties. 

2.  The  subject  lands  consist  of  on6 
parcel  located  approximately  12  miles 
southeast  of  the  City  of  Baker,  and  one 
pracel  located  adjacent  to  the  Grande 
Ronde  River  approximately  25  miles  ■ 
north  of  the  Town  of  Wallowa.  The  par- 
cel located  southeast  of  the  City  of  Baker 
is  at  an  elevation  of  5,000  feet  alx>ve  sea 
level;  the  topography  is  gently  sloping; 
and  the  vegetation  consists  primarily  of 
cutover  timber  with  some  commercial 
size  White  fir  and  Douglas  fir.  The  parcel 
adjacent  to  the  Grande  Ronde  River 
varies  in  elevation  from  1,830  to  3,200 
feet  above  sea  level;  the  topography  is 
very  steep;  and  the  vegetation  consists 
primarily  of  commercial  size  Douglas  fir 
and  Ponderosa  pine.  In  the  past  the  Ismds 
have  been  used  for  timber  production, 
and  the  parcel  adjacent  to  the  Grande 
Ronde  River  has  public  recreational  val- 
ues. The  lands  will  be  managed,  together 
with  adjoining  national  resource  lands, 
for  multiple  use. 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
lands  described  In  paragraph  1  hereof  are 
hereby  open  to  operation  of  the  public 
land  laws,  including  the  mining  laws  (Ch. 
2,  Title  30  U.S.C.)  and  the  mineral  leas^ 
ing  laws.  All  valid  applications  received 
at  or  prior  to  10:00  a.m.  February  14, 
1977,  shall  be  considered  as  simultane- 
ously filed  at  that  time.  Those  received 
thereafter  shall  be  considered  In  the 
order  of  filing. 

4.  Inquiries  concerning  the  lands 
should  be  addressed  to  the  (Thief,  Branch 
of  Lands  and  Mineral  Operations,  Bu- 
reau of  Land  Management,  P.O.  Box  2965, 
Portland,  OregMi  97208. 

Harold  A.  Berends, 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 

IFR  Doc,77-1357  PUed  l-14-77;8:45  am] 


[OR  112701 
OREGON 

Order  Providing  for  Opening  of  Public 
Lands 

January  7,  1977. 
1.  In  an  exchange  of  lands  made  imder 
the  provisions  of  section  8  of  the  Act  of 
June  28,  1934,  48  Stat.  1269,  1272,  as 
amended  and  supplemented,  43  U.S.C. 
315g  (1970),  the  following  lands  have 
been  reconveyed  to  the  United  States: 


321 3 

Willamette  Meridian 

X  38  S    R.   II  E 

Sec.  26.6WV4NE'i,  SW'.,,and  W».iSE\: 
Sec.  35,  NW>4NEV«. 

TTie  area  described  contains  320  aires 
in  Klamath  County. 

2.  The  United  States  acquired  only 
one-half  of  the  mineral  rights  with  the 
land  in  the  SWi^NEVi  and  WlzSEVi  of 
said  sec.  26  and  the  NWViNEU  of  said 
sec.  35. 

3.  The  subject  land  consists  of  one  par- 
cel located  approximately  20  miles  east 
of  the  City  of  Klamath  Falls.  Elevation 
varies  from  4,500  to  4,700  feet  above  sea 
level,  and  the  toE>ography  is  generally  flat 
to  rolling.  Vegetation  consists  primarily 
of  sagebrush,  native  grasses,  and  second- 
growth  pine.  In  the  past,  the  land  has 
been  used  for  timber  production  and  live- 
stock grazing.  The  land  also  has  wildlife 
habitat  values,  and  it  will  be  managed, 
together  with  adjoining  national  resource 
lands,  for  multiple  use. 

4.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
land  described  In  paragraph  1  hereof  is 
herdDy  open  (except  as  provided  in  para- 
graph 2  hereof)  to  operation  of  the  pub- 
lic land  laws,  including  the  mining  laws 
(Ch.  2,  Title  30  U.S.C.)  and  the  mineral 
leasing  laws.  All  valid  applications  re- 
ceived at  or  prior  to  10:00  a.m.  Febru- 
ary 14,  1977,  shall  be  considered  as  simul- 
taneously filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

5.  Inquiries  concemnlg  the  land  should 
be  addressed  to  the  Chief.  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management.  P.O.  Box  2965. 
Portland,  Oregon  97208. 

Harold  A.  Bkrends. 
Chief.  Branch  of  Lands 
and  Minerals  Operations. 
|FR  Doc.77-1358  FUed  l-14-77;8:46  am) 


[OR  11292) 
OREGON  s 

Order  Providing  for  Opening  of  Public  Land 
\  January  7,  1977. 

1.  In  an  exchange  of  landsmade  under 
the  provisions  of  section  8  of  the..Act  of 
June  28,  1934,  48  Stat.  1269.^272,  as 
amended  and  supplemented;  43  U.S.C. 
3l5g  (1970) .  the  following  Und  has  been 
reconveyed  to  the  United  States: 


[OR  14968] 
OREGON 


Order 


jviding  for  Opening  of  Public  Land 
January  7,  1977. 

1.  In  an  exchange  of  lands  made  imder 
the  provisions  of  the  Act  of  October  2. 
1968,  82  Stat.  906,  the  following  land  has 
been  reconveyed  to  tlie  United  States: 

WnxAMETns  Meridian 

T.  33  S  .  R.  10  W.. 

Sec.  10,  that  parcel  of  land  located  in  lot 
11,  more  partlciilarly  described  as  fol- 
lows: Beginning  at  the  C-W-NK  %*  sec- 
tion comer  of  said  sec.  10;  tbence  west 
along  the  north  Une  of  said  lot  11.  146.2 
feet;  thence  southerly  parallel  to  the  east 
line  of  said  lot  11  to  the  Rogue  River, 
1.140.82  feet,  more  or  lees;  thence  easterly 
along  the  Rogue  River  to  the  east  line 
of  said  lot  11;  thence  northerly  along 
the  east  line  of  said  lot  11  to  the  point 
at  beginning. 

The  area  described  contains  3.74  acres 
In  (?urry  County. 

2.  The  land  described  In  pcuBgraph  1 
hereof  Is  reserved  and  set  aside  for  the 
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protection  and  preseiTation  of  the  scenic 
and  recreation  areas  adjacent  to  the 
Rogue  River  and  its  tributaries,  and  re- 
mains withdrawn  from  all  forms  of  ap- 
propriations under  the  public  land  laws, 
including  the  mining  but  not  the  mineral 
leasing  laws  nor  disposal  of  materials 
under  the  Act  of  July  31.  1947  (61  SUt. 
681;  69  Stat.  367;  30  U.S.C.  601-604). 
as  amended,  nor  lease  or  sale  under  the 
Recreation  and  Piiblic  Purposes  Act  of 
June  14,  1926  (44  Stat.  741;  68  Stat.  173; 
43  U.S.C.  869) ,  as  amended. 

3.  The  subject  land  lies  adjacent  to  the 
Rogue  River  approximately  40  miles  up- 
stream from  the  City  of  Gold  Beach. 
Elevation  varies  from  340  to  800  feet 
above  sea  level,  and  the  topogi-aphy  is 
generally  flat  in  the  northern  portion 
with  a  steep  slope  southward  towards  the 
river.  Vegetation  consists^  "primarily  of 
native  brush  and  grasses  with  scattered 
hardwood  and  conifer  trees.  In  the^past, 
the  land  has  been  used  for  cabin  site'  pur- 
poses. The"  land  has  public  recreational 
and  wildlife  habitat  values,  and 'it  will 
be  managed,  together  with  adjoining  na- 
tional resources  lands,  for  multiple  use. 

4.  Subject  to  valid  existing  rights,  the 
provisions  "e^f  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
laad  described  in  paragraph  1  hereof  is 
hereby  open  (except  as  provided  in  para- 
graph 2  hereof )  to  operation  of  the.  pub- 
lic land  laws,  including  the  mineral  leas- 
ing laws.  All  valid  applications  received 
at  or  prior  to  10  a.m.  February  14.  1977. 
shall  be  considered  as  simultaneously 
filed  at  that  time.  Those  received  there- 
after shall  be  considered  in  the  order  of 
fOlng. 

.  5.  Inquiries  concerning  the  land  should 

•fee  addressed  to  the  Chief,  Branch  of 

liands  and  Minerals  Operations,  Bureau 

of  Land  Management,  P.O.  Box  2965. 

Portland,  Oregon  97208. 

Harold  A.  Berends, 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 

[FR  Doc.77-1359^Ued  1-14-T7;8:45  am) 

lOtt  leSSe  (Wash.)) 
/'•WASHINGTON 

Orderftovidhig  fbr  Opening  of  Public  Land 
January  7,  1977. 

1.  In  an  exchange  of  lands  made  imder 
the  provisions  of  section  8  of  the  Act  of 
June  28,  1934.  48  Stat.  1269.  1272,  as 
amended  and  supplemented,  43  U.S.C. 
315g  (1970).  the  following  land  has  been 
reconveyed  to  the  '^Jnited  States: 

WnXAMETTZ   MZRIDIAM 

T.  10  N.,  R.  31  E.. 

Sec.  11.  EV4  andNWVi. 

Tlie  area  described  contains  480  acres 
In  Franklin  County. 

2.  The  subject  land  is  located  in  the 
area  Jmown  as  the  Juniper  Porest  ap- 
proximately 15  miles  northeast  of  the 
City  of  Pasco.  Elevation  ranges  from  800 
to  850  feet  above  sea  level,  and  the 
topography  Is  generally  rolling.  Vegeta- 
tloa  consists  primarily  of  rabbltbrush, 
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native  grasses,  and  western  juniper.  In 
the  past,  the  land  has  been  used  for  live- 
stock grazing  purposes.  The  land  has  out- 
door recreational  values,  and  it  will  be 
managed,  together  with  adjoining  na- 
tional resource  lands,  for  multiple  use. 

3.  Subject  to  valid  existing  rights,  the 
prcaisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
land  described  in  paragraph  1  hereof  is 
hereby  open  to  operation  of  the  public 
land  laws,  including  the  mining  laws 
(CM.  2,  Title  30  U.S.C.)  and  the  mineral 
leasing  laws.  All  valid  applications  re- 
ceived at  or  prior  to  10:00  a.m.,  Febru- 
ary 14,  1977.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  Inriuirics  concerning  the  land  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management,  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Harold  A.  Berends, 
Chief,  Branch  of  Lands 
and  Minerals  Operations. 

(FR  Doc.77-1354  Piled  1-14-77:8:45  am] 


[OR  1129S   (Wash.)) 

WASHINGTON 

Order  Providing  for  Opening  of  Public  Land 

January  7,  1977. 

1.  In  an  exchange  of  lands  made  un- 
der the  provisions  of  section  8  of  the  Act 
of  June  28,  1934,  48  Stat.  1269,  1272,  as 
amended  and  supplemented,  43  U.S.C. 
315g  (1970) ,  the  following  land  has  been 
reconveyed  to  the  United  States: 

WlLLAMBTTE    MERIDIAN 

T.  UN.,  R.  32E., 

Sec.21.sl/2SWI4: 

Sec.  29; 

Sec.  33,  thftt  portion  of  the  NW>4  lying 
north  of  a  straight  line  drawn  between 
the  N14  corner  and  the  W«4  comer  of 
said  sec.  33. 

The  area  described  contains  800  acres 
in  Franklin  County. 

2.  The  subject  land  is  located  in  the 
area  known  as  the  Juniper  Forest  ap- 
proximately 18  miles  northeast  of  the 
City  of  Pasco.  Elevation  ranges  from  800 
to  850  feet  above  sea  level,  and  the  topog- 
raphy is  generally  rolling.  Vegetation 
consists  primarily  of  _  native  grasses, 
rabbitbrush,  and  western  juniper.  In  the 
past,  the  land  has  been  used  for  livestock 
grazing  purposes.  The  land  has  outdoor 
recreational  values,  and  it  will  be  man- 
aged, together  with  adjoining  national 
resom'ce  lands,  for  multiple  use. 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  the 
land  described  in  paragraph  1  hereof  Is 
hereby  open^o  operation  of  the  pubUc 
land  laws.  Including  the  miniiig  laws 
(Ch.  2.  Title  30  U.S.C.)  and  the  mineral 
leasing  laws.  AH  valid  applications  re- 
ceived at  or  prior  to  10:00  ajn.  February 
14.  1977,  shall  be  considered  as  simul- 
taneously filed  at  that  time.  "Hiose  re- 
ceived thereafter  shaJl  be  considered  in 
the  order  of  filing.  " 


4.  Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management,  P.O.  Box  2965, 
Portland,  Oregon  97208. 

I  Harold  A.  Berends, 

Chief,  Branch  of  Lands 
'  and  Minerals  Operations. 

lFRDoc.77-135'5  Piled  1-14-77; 8 :45  am] 


NatioHQi  Park  Sen/ice 

CAPE  COD  NATIONAL  SEASHORE 
ADVISORY  COMMISSION 

Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  a  meeting 
of  the  Cape  Cod  National  Seashore  Ad- 
visory Commission  will  be  held  on  Fri- 
day, February  4,  1977.  at  1 :  30  p,m.  at  the 
Headquarters  Building,  Cape  God  Na- 
tional Seashore,  Marconi  Station  Area, 
South  Wellfleet.  Massachusetts. 

The  Commission  was  established  by 
Public  Law  92-463  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  poUcies  and  specific  matters  re- 
lating to  the  development  of  Cape  Cod 
National  Seashore. 

The  purpose  of  the  meeting  is  to  con- 
sider the  following  Agenda  items:  (1) 
Alleged  pollution.  Province  Lands  area, 
(2)  Proposed  fee  schedule  for  off  road 
vehicle  use.  and  (3)  Progress  Reports  by 
Subcommittees.  The  Superintendent  will 
give  a  progress  report  covering  current 
problems  and  items  of  interest,  which 
will  be  reviewed  and  discussed. 

The  meeting  is  open  to  the  public.  It  is 
expected  that  15  persons  will  be  able  to 
attend  the  session  in  addition  to  Cora- 
mission  members.  Interested  oersons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  to  the 
official  listed  below  at  least  seven  days 
prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Lawrence 
C.  Hadley,  Superintendent,  Cape  Cod  Na- 
tional Seashore,  South  Wellfleet,  Massa- 
chusetts 02663  (telephone:  617-349- 
3785) .  Minutes  of  the  meeting  will  be 
available  for  public  information  and 
copjing  four  weeks  after  the  meeting  at 
the  office  of  the  Superintendent,  Cape 
Cod  National  Seashort  South  Wellfleet, 
Massachusetts. 

Dated:  January  4,  1977. 

Dennis  P.  Galvin, 
I  Acting  Regional  Director, 

<  North  Atlantic  Region. 

[PR  Doc. 77-1610  PUed  1-14-77;9:01  am]    ' 


NORTH   ATLANTIC    REGION    ADVISORY 
COMMITTEE 

Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act — Public  Law  92-463,  that  a  meeting 
of  the  North  Atlantic  Committee  will  l>e 
held  at  2  p.m.,  E.S.T.  on  February  3, 
1977  through  approximately  3  p.m.  E.S.T. 
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on  February  4,  1977  at  the  Morgan  House, 
Route  9,  Hyde  Park,  New  York. 

The  purpose  of  the  Conunlttee  Is  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  Public,  and  to  facllifate  the  soUcita- 
tion  of  advice  or  other  eounsel  from 
members  of  the  public  on  problems 
and  programs  pertinent  to  the  North  At- 
lantic Region. 

The  members  of  the  Committee  are  sis 
follows : 

Mr.  John  cole,  Brunswick,  Maine. 

Mrs.  Antoinette  Downing,  Providence,  Rhode 
Island. 

Ms.  Helen  Penske.  Green  ViHage.  New  Jersey. 

Dr.  Charles  H.  W.  Foster,  New  Haven,  Con- 
necticut. 

Mr.  George  Haanllton,  Dover.  New  Hampshire. 

Mr.  John  Keith,  Hartsdale,  New  Tork. 

Mr.  William  Nierlng,  Gales  Ferry,  Connecti- 
cut. 

Mr.  WUllam  Plnney,  Charlotte,  Vermont. 

Matters  to  be  discussed  at  this  meeting 
include:  1.  Schedule  of  Activities  for  the 
year.  2.  Discussion  on  Transportation 
within  parks,  3.  Discussion  of  Relation- 
ship between  Advisory  Groups,  4.  Discus- 
sion of  Park  Ranger  Image. 

The  meeting  will  begin  approximately 
2  pari...  February  3,  1977.  at  the  Morgan 
House,  Route  9,  Hyde  Park,  New  York. 
The  meeting  will  be  open  to  the  public. 
Any  member  of  the  j)ubllc  may  file  with 
the  Committee  a  written  statement  con- 
cerning the  matters  to  be  discussed. 

The  group  will  make  an  informal  tour 
of  the  Home  of  Franklin  D.  Roosevelt 
National  Historic  Site  and  the  Vanderbilt 
Mansion  National  Historic  Site  before 
and/or  after  the  meeting. 

Jack  E.  Stark. 

Regional  Director, 

North  Atlantic  Region. 

January  7,  1977. 

|PR  Doc.77-1609  PUed  1-14-77;  9:01  am) 


SOUTHEAST  REGIONAL  ADVISORY 
COMMITTEE 

Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee  Act 
that  a  combined  meeting  and  field  trip 
of  the  Southeast  Regional  Advisory  Com- 
mittee will  be  held  on  February  1-4, 1977. 
in  Everglades  National  Park  and  Fort 
Jefferson  National  Monument,  Florida. 

The  purpose  of  the  Southeast  Regional 
Advisory  Committee  is  to  provide  for  the 
free  exchange  of  ideas  between  the  Na- 
tional Park  Service  and  the  public  and 
to  facilitate  the  solicitation  of  advice  or 
other  counsel  from  members  of  the  pub- 
lic on  problems  and  programs  pertinent 
tq^the  Southeast  Region  of  the  National 
Park  Service. 

The  members  of  the  Advisory  Commit- 
t.c  are  as  follows: 

Dr.  Michael  Vi'Gannon  (Chairman).  Gaines- 
ville, Florida 

Dr  John  M.  King  (Secretary),  Jackson, 
Mississippi 

Mrs.  Ann  Smith  Bedsole,  Mobile  Alabama, 


Mr.  Tutt  S.  Bradford,  MaryvUle,  Tennessee. 

Dr.  Arthur  W.  Cooper.  Raleigh,  NcM-th  Caro- 
lina 

Mr.  Robert  Gable,  Frankfort,  Kentucky 

Mr.  Charles  Edward  Lee,  Columbia.  South 
Carolina 

Mrs.  Jane  Hurt  Yam,  AOanU,  Georgia 

The  matters  to  be  discussed  at  the 
meetings  include: 

1 .  Taylor  Slough  Water  Resources 

2,  Management     of    Big    Cypress     National 

Preserve 

3.  Research  Projects  for  Everglades 

4,  Preservation    of    Port    Jefferson    National 

Monument 

The  committee  will  fly  over  Big  Cy- 
press National  Preserve  and  Everglades 
National  Park  the  morning  of  February 
1,  and  tour  the  Everglades  that  after- 
noon. The  committee  will  meet  at  the 
park  headquarters  conference  room  Feb- 
ruary 2  at  9:30  a.m.  On  February  3  at 
8:30  a.m.,  the  committee  will  meet  at 
Fort  Jefferson  National  Monument. 

The  meeting  will  be  qpen  to  the  public. 
However,  facihties  and  space  for  accom- 
modating members  of  the  public  are  lim- 
ited and  it  is  expected  that  not  more 
than  25  persons  will  be  able  to  attend. 
Space  will  not  be  available  for  members 
of  the  pubhc  on  the  boat  trip  to  Fort 
Jefferson.  Any  member  of  the  public  may 
file  with  the  committee  a  written  state- 
ment concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  this  meeting  or  who  wish  to 
submit  written  statements  may  contact 
Paul  C.  Swartz,  Chief,  Cooperative  Serv- 
ices Division,  Southeast  Regional  Office, 
at  404-996-2520,  extension  253.  Minutes 
of  the  meeting  will  be  available  for  pub- 
Uc inspecticm  approximately  four  weeks 
after  the  meeting  at  the  Southeast  Re- 
gional Office,  1895  Phoenix  Boulevard, 
Atlanta,  Georgia  30349. 

Dated:  January  4,  1977. 

David  D.  Thompson,  Jr., 
Regional  Director, 
Southeast  Region. 

I  PR  Dce.77-1611  Piled  1-14-77:9:01  am) 


Office  of  the  Secretary 

WATER  RESEARCH  AND  TECHNOLOGY- 
ADVISORY  PANEL 

Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  Water  Research  and  Technology 
Advisory  Panel  will  be  held  on  Friday, 
January  28,  1977  at  9:00  A.M.  in  Room 
4419.  U.S.  Department  cf  the  Interior. 
Washington,  D.C. 

The  meeting  is  open  to  tlie  public.  The 
primary  purpose  of  the  meeting  will  be 
to  examine  and  discuss  the  reaction  by 
attendees  at  the  Annual  Office  of  Water 
Research  and  Technology  Conference  to 
the  Advisory  Panel's  latest  report  and 
to  reassess  the  recommendations  and 
advice  contained  in  that  report. 

Further  Information  concerning  this 
meeting  can  be  obtained  from  George 
Cassaday.  Staff  Assistant,  Office  of  Wa- 
ter Research  and  Technology.  Washing- 


ton. DC,  20240.  Telephone:    (202^   343- 
4608. 

Dated:  January  11. 1977. 

Dbnwis  N.  Sachs, 
Deputy  Assistant  Secretary. 

INTERNATIONAL  TRADE 
COMMISSION 

IMPORTED  MUSHROOMS 
Report  to  the  President 

Janttary  1().  1977. 

In  accordance  with  section  201id><li 
of  the  Trade  Act  of  1974  (88  Stat.  1978) . 
the  United  States  International  Trade 
Commission  herein  reports  the  results 
of  an  investigation  made  under  section 
201(b)  (1)  of  that  act,  relating  to  mush- 
rooms. 

The  investigation  was  undertaken  to 
determine  whether — 

mushrooms,  prepared  or  preserved,  except 
fresh  or  dried,  provided  for  In  item  144  20 
of  the  Tariff  Schedules  of  the  United  State? 
(TSUS^ 

are  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
be  a  substantial  cause  of  serious  injury* -^ 
or  the  threat  thereof,  to  the  domestic 
industry  producing  articles  like  or  di- 
rectly competitive  with  the  imported 
articles. 

Pursuant  to  the  direction  of  the  Presi- 
dent, the  Special  Representative  for 
Trade  Negotiations,  in  a  letter  dated 
September  20,  1976,  requested  the  Com- 
mission to  institute  an  expedited  investi- 
gation on  mushrooms  pursuant  to  sec- 
tion 201<b)(l>  of  the  Trade  Act.  Hav- 
ing determined,  pursuant  to  section  201 
(e>  of  the  Trade  Act,  good  cause  to  ex- 
ist for  a  reinvestigation  within  1  yeaV 
since  the  Commission  made  Its  report  to 
the  President  on  its  previous  investiga- 
tion on  mushrooms,  the  Commission  in- 
stituted the  requested  investigation  on 
October  5. 1976. 

Notice  of  the  investigation  and  hear- 
ing was  published  in  the  Federal  Regis- 
ter of  October  12,  1976  (41  FR  44756> 
A  public  hearing  in  cormection  with  the 
investigation  was  conducted  on  Novem- 
ber 11  and  12,  1976.  in  the  Commission  s 
hearing  r<X)m  in  Washington,  DC.  All 
interested  parties  were  afforded  an  od- 
portunlty  to  be  present,  to  produce  evi- 
dence, and  to  be  heard.  A  transcript  of 
the  hearing  and  copies  of  briefs  sub- 
mitted by  interested  part'cs  in  connection 
with  the  investigation  are  attached. 

The  information  for  this  report  was 
obtained  from  fieldwork.  from  responses 
to  que.<:tionnaires  sent  to  imnorters  and 
domestic  canners,  and  from  the  Commts- 
sions  files,  other  Government  agencies, 
evidence  presented  at  the  hearings, 
briefs  filed  by  interested  parties,  -and 
other  sources. 

Determinations,  Findings,  and  Recom- 
mendations OF  THE  Commission 

On  the  basis  of  its  investigation,  the 
Commission    determines '    that    mu^jh- 

^  Commissioners  ParkM*,  Leonard,  Moore, 
and  Ablondl  determine  in  the  affirmative, 
Conunlssioner  Mlncbew  determines  in  the 
negative,  CcMnmtssloner  BedcU  abstains. 


FEDERAL   REGISTER,  VOL.   42.   NO.    11 — MONDAY,    lAtiUARY    17,    1977 


3218 

rooms,  prepared  or  preserved,  except 
fresh  or  dried,  provided  for  In  item  144.20 
of  the  Tariff  Schedules  of  the  United 
States,  are  being  imported  In  such  in- 
creased quantities  as  to  be  a  substantial 
coMse  of  serious  injury  or  the  threat 
thereof  to  the  domestic  Industry  pro- 
ducing articles  like  or  directly  competi- 
tive with  the  imported  articles. 

Findings  and  Recommendations 

Commissioners  Minchew.'  Parker,  and 
Moore — 

find  that  to  prevent  thp  Injury  described  In 
section  201(b)  of  the  Trade  Act  It  Is  neces- 
sary to  Impose  a  tariff-rate-quota  system 
for  the  ensuing  5-year  period  applying  to  the 
mushrooms  covered  by  the  Commission's  no- 
tice of  investigation,  which  are  the  subject 
of  the  Commission's  affirmative  determina- 
tion, with  the  existing  rates  of  duty  apply- 
ing to  Imports  of  mushrooms  within  the  tar- 
iff quotas  and  rates  of  duty  hereinafter 
specified  applying  to  such  imports  above 
the  tariff  quotas,  and  with  the  tariff  quotas 
established  and  allocated  to  countries  sub- 
ject to  rates  of  duty  provided  for  In  rate-of- 
duty  column  numbered  1  of  the  TSUS  as 
hereinafter  specified. 

The  proposed  rates  of  duty  for  imports 
above  the  tariff  quotas  should  be  as  fol- 
lows: 


W3yn 


4111  JT 


5th  yr 


X'M-  per  pounJ  3.2<  ppr  pound  3.J^  per  pounil 
on  draimxl               oh  draim^i  on  draiin"! 

weight  plus  35  weight  i)lus  25  wriKlit  plii.s  l.i 

pet  ad  vaL  prl  ad  viiL  (K-t  ad  vol. 


The  within  quota  Imjwrts  entered  in 
any  year  shotild  be  established  and  al- 
located toxountrles  as  follows; 

Aggregate 

annual  quota 

{millions  of 

pounds, 

drained 

Country:  weight) 

Bepubllc  of  China  (Taiwan) 31.7 

Bepublic  of  Korea 11.8 

Japan 1.4 

Dominican  Republic .7 

nance .6 

Costa  Rica .5 

Equador    .5 

All  others ,8 

Total    48.0 

Commissioners  Leonard  and  Ablondl — 

.determine,  pursuant  to  section  301(d)  (1)  of 
the  Trade  Act,  that  adjustment  assistance  as 
provided  in  title  II.  chapters  2,  3,  and  4,  of 
that  act  can  effectively  remedy  the  serious 
Injury  to  the  domestic  industry,  and  recom- 
mend the  provision  of  such  assistance. 

Views    or    Vice    Chaibuan    Joseph    O. 
Parkeb 

On  March  17.  1976,  the  Commission 
determined  with  respect  to  investigation 


» Commissioners  Paricer,  Seonard,  Moore, 
and  Ablondl  determine  that  the  domestic 
Industry  is  seriously  Injured.  Commlasloner 
Parker  also  determines  that  the  domestic 
,  Industry  Is  threatened  with  serious  Injury, 
y  I  OoBunissloner  Minchew.  noting  that  the 
CoaunlaslOD  has  mad«  an  affirmative  deter- 
mination, has  mstde  a  recoffimendatlon  of 
remedy.  . 
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No.  TA-201-10  that  mushrooms,  pre- 
pared and  preserved,  except  fresh  or 
•dried,  provided  for  in  item  144.20  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS),  were  being  Imported  in  such 
increased  quantities  as  to  be  a  substantial 
cause  of  serious  injury,  or  the  threat 
thereof,  to  the  domestic  industry  pro- 
ducing an  article  like  or  directly  competi- 
tive with  the  imported  article.  On  May. 
17,  1976,  the  President  on  the  basis  of 
the  injury  determination  of  the  Com* 
mission  determined  that  expedited  ad- 
justment assistance  was  the  appropriate 
remedy  for  the  serious  injury  or  threat 
thereof  which  was  found  by  the  Com- 
mission to  exist. 

On  September  20.  1976,  the  Commis- 
sion received  a  letter  from  the  Special 
Representative  for  Trade  Negotiations 
citing  significant  changes  in  the  volume 
of  imports  and  requesting  a  new  investi- 
gation on  an  expedited  basis  under  sec- 
tion 201(b)  of  the  Trade  Act  of  1974  to 
determine  whether  the  mushrooms  pro- 
vided for  in  item  144.20  of  the  TSUS  are 
being  imported  into  the  United  States  in 
such  increased  quantities  as  to  be  a  sub- 
stantial cause  of  serious  injury,  or  the 
threat  thereof,  to  the  domestic  industry 
producing  an  article  like  or  directly  com- 
petitive with  the  Imported  article.  The 
Commission  instituted  the  requested  in- 
vestigation on  October  5, 1976,  having  de- 
termined, pursuant  to  section  201(e)  of 
the  Trade  Act,  good  cause  to  exist  for  an 
investigation  to  be  made  within  1  year 
of  its  previous  report  to  the  President  on 
the  same  subject  nifitter. 

Determination 

After  considering  the  evidence  ob- 
tained by  the  Commission  in  this  investi- 
gation, I  determine  that  Increased  im- 
ports of  mushrooms  as  described  above 
are  a  substantial  cause  of  serious  injury 
and  the  threat  thereof  to  the  domestic 
industry  producing  like  or  directly  com- 
petitive articles. 

Domestic  Industry 

As  I  did  In  the  previous  Investigation, 
No.  TA-201-10,  In  making  my  determina- 
tion in  this  Investigation  I  have  con- 
sidered the  domestic  Industry  to  consist 
of  the  domestic  facilities  devoted  to  the 
production  of  canned  mjishrooms.  The 
record  of  this  investigation  does  not 
demonstrate  that  mushroom  growers, 
which  have  not  alleged  injury  or  sought 
relief  from  the  Commission,  should  be 
Included  within  the  scoi>e  of  the  domestic 
Industry  for  purposes  of  this  determina- 
tion. 

Increased  Imports  a  Substantial  Cause 
OP  Serious  Injttrt  and  Threat  of  Se- 
rious Injury 

In  the  marketing  years  1970/71  to 
1974/75,  imports  of  canned  mushrooms 
measured  on  a  fresh-weight  basis  In- 
creased from  43  million  pounds  to  77 
minion  pounds,  or  by  almost  80  percent. 
Imports  of  canned  mushrooms  continued 
to  increase  during  the  marketing  year 
1975/76,  rising  to  88  million  pounds  on  a 
fresh-weight  basis.  Thus,  Imports  of 
canried  mushrooms  increased  by  14  per- 


cent during  the  last  marketing  year. 
When  a  comparison  Is  made  between  Im- 
ports of  canned  mushrooms  during  the 
first  10  months  of  1975  and  Imports  of 
these  articles  during  the  corresponding 
period  in  1976,  the  increase  is  even  great- 
er. During  the  former  period  such  im- 
ports totaled  47.5  million  pounds,  while 
in  the  latter  period  they  increased  to  62 
million  pounds,  or  by  30  percent.  In  my 
previous  determination  it  was  my  judg- 
ment, as  stated  in  my  opinion,  that  Im- 
ports of  canned  mushrooms  would  in- 
crease at  an  even  more  rapid  rate  than 
that  which  was  being  experienced  at  that 
time.  This  judgment  has  now  been  veri- 
fied by  current  statistics,  as  imports  of 
canned  mushrooms '  have  reached  the 
highest  level  in  history.  Thus,  the  statu- 
tory criterion  of  increased  imports  is 
clearly  satisfied. 

While  Imports  have  been  increasing 
steadily  in  recent  years,  the  domestic  in- 
dustry has  suffered  severe  reverses.  Nine 
mushroom  canners  have  ceased  mush- 
room-canning operations  since  the 
1960's:  two  of  these  nine  canners  have  , 
ceased  mushroom-canning  operations  / 
since  the  completion  of  the  previous  -^ 
Commission  investigation.  Domestic  pro- 
duction of  canned  mushrooms  has  de- 
creased as  the  number  of  producers  has 
declined:  in  the  1975/76  marketing  year 
domestic  mushroom  canners  produced  8 
million  pounds  less  on  a  fresh-weight 
basis  than  they  did  In  the  1974/75  mar- 
keting year,  and  33  million  pounds  less 
than  they  did  in  the  1971/72  marketing 
year. 

In  addition,  the  domestic  mushroom 
canners  have  continued  to  be  unable  to 
achieve  a  reasonable  level  of  profitability. 
Financial  returns  for  partial  year  1976 
were  received  by  the  Commission  from 
21  canners  accounting  for  approximately 
65  percent  of  sales  of  domestically 
canned  mushrooms.  The  returns  have 
established  that  these  canners  had  an 
aggregate  ratio  of  net  profit  before  in- 
come tax  to  net  sales  of  only  1  percent 
during  this  period;  this  was  the  highest 
rate  of  return  they  had  achieved  since 
1972. 

Employment  in  the  domestic  mush- 
room-canning Industry  has  also  con- 
tinued to  decline.  Between  the  1974/75 
and  1975/76  marketing  years  the  num- 
ber of  production  and  related  workers 
declined  from  1,350  to  1,207,  or  by  11  per- 
cent. The  number  of  man-hours  worked 
by  them  declined  even  more,  decreasing 
from  1.5  million  hours  in  the  1974/75 
marketing  year  to  1.2  million  hours  In 
the  1975/76  marketing  year,  or  by  20 
percent. 

As  demonstrated  by  the  factors  set 
forth  above,  the  domestic  mushroom- 
canning  Industry  has  experienced  a  sig- 
nificant Idling  of  productive  facilities,  an 
InabiMty  to  operate  at  a  reasonable  level 
of  profit,  and  a  significant  decline  in  em- 
ployment. Thus,  it  Is  clearly  established 
that  the  threat  of  serious  injury  which 
I  found  In  the  earlier  Investigation  on 
mushrooms  has  now  materialized. 

Although  in  my  prior  determination  I 
recognized  that  the  injury  being  suffered 
in  the  years  1973-75  was  directly  related 
to  the  effects  of  recalls  caused  by  the 


appearance  of  botulism  and  attendant 
adverse  publicity,  it  is  now  clear  that 
the  Injury  being  suffered  by  the  domestic 
industry  is  substantially  caused  by  In- 
oseased  Imports.  As  mentioned  above. 
Imports  of  canned  mushrooms  Increased 
by  14  percent  between  the  1974/75  and 
1975  76  marketing  years.  This  fact,  to- 
gether with  the  decline  in  domestic  pro- 
duction, during  the  same  period,  caused 
the  ratio  of  imports  of  canned  mush- 
rooms to  domestic  production  to  Increase 
from  68  percent  to  85  percent.  Likewise, 
while  domestic  consumption  of  canned 
mushrooms  has  been  steadily  increasing, 
imports  have  supplied  an  ever  larger 
share.  In  the  1974/75  marketing  year 
the  ratio  of  Imports  to  consumption  was 
40  percent,  and  In  the  1975/76  marketing 
year  this  ratio  increased  to  44  percent. 

To  a  large  extent  the  Increase  in  Im- 
ports of  canned  mushrooms  and  the  at- 
tendant injury  to  the  domestic  Industry 
are  the  result  of  the  lower  prices  at 
which  the  Imported  articles  are  sold. 
Complete  quarterly  price  hiformation  Is 
available  through  September  1976.  This 
infoTrmation  has  established  that  In  the 
first  9  months  of  1976  the  average  price 
of  a  case  of  Imported  mushrooms  In 
retail-size  cans  (both  stems  and  pieces 
and  slices  and  buttons)  was  consistently 
below  the  average  price  of  an  equivalent 
case  of  domestically  produced  canned 
mushrooms.  The  average  price  of  a  case 
of  imported  mushrooms  in  institutional- 
size  cans  of  stems  and  pieces  was  also 
consistently  below  the  average  price  of 
an  equivalent  case  of  domestically  pro- 
duced mushrooms  during  the  same  9- 
month  period.  With  respect  to  a  case  of 
institutional -size  cans  of  mushrooms 
slices  and  buttons,  the  average  price  of 
the  imported  product  was  consistently 
below  the  average  price  of  the  domesti- 
cally produced  product  during  the  first 
two  quarters  of  1976,  but  In  the  third 
quarter  of  1976,  the  average  price  of 
such  mushrooms  from  the  Republic  of 
Korea  climbed  above  the  average  do- 
mestic price.  The  average  price  of  these 
mushrooms  Imported  from  the  Republic 
of  China,  however,  remained  below  the 
average  domestic  price.  On  the  basis  of 
these  factors,  I  have  determined  that 
Increased  imports  are  a  substantial  cause 
of  the  serious  Injury  which  the  domestic 
mushroom-canning  industry  is  pres- 
ently suffering. 

As  a  result  of  the  recalls  caused  by 
botulism  during  the  period  1973-75  and 
the  continuing  increase  In  Imports,  the 
domestic  mushroom-canning  industry 
Is  in  a  weakened  financial  condition.  As 
noted  above,  total  Imports  of  canned 
mushrooms  again  increased  sharply  in 
1976,  and  there  Is  nothing  to  Indicate 
that  there  wjll  be  a  substantial  lessening 
of  import  competition  in  the  absence 
of  import  relief.  Evidence  obtained  in 
the  Commission's  current  investigation 
Indicates  that  the  Republic  of  China, 
which  Is  the  largest  supplier  of  imported 
canned  mushrooms,  has  established  a 
target  for  exports  to  the  United  States 
in  1977  greater  than  the  amount  of  its 
exports  In  1976.  There  Is  evidence  to  the 
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effect  that  other  countries  also  plan  to 
increase  exports  of  mushrooms  to  the 
United  States. 

In  view  of  the  present  weakened  con- 
dition of  the  domestic  mushroom-can- 
ning industry,  which  has  already  been 
shown  to  be  vulnerable  as  a  result  of 
Injury  from  Imports,  I  have  determined 
that  increased  imports  are  a  substantial 
cause  of  serious  injury  and  that  there 
Is  a  threat  of  continued  serious  Injury  to 
the  domestic  industrj-  unless  effective 
import  relief  is  provided. 

Remedy 

In  my  previous  determination  I  rec- 
ommended as  a  remedy  a  tariff-quota 
that  was  designed  to  eliminate  to  the 
maximum  extent  feasible  the  threat  of 
serious  injury  facing  the  domestic  in- 
dustry from  the  then-existing  level  of 
imports.  The  recommended  increment 
in  the  ad  valorem  rate  was  intended  to 
provide  price  protection  In  the  form  of 
a  higher  duty  against  the  excessive  im- 
ports that  threatened  the  domestic  in- 
dustrj-. The  relief  was  designed  to  give 
the  domestic  industry  a  period  of  time 
in  which  to  improve  Its  competitive  posi- 
tion and  strengthen  Its  financial  founda- 
tion and  thereby  enable  It  to  adjust  to 
international  competition. 

The  Commission's  current  investiga- 
tion has  established  that  the  increase  in 
imports  above  the  average  level  of  im- 
ports in  the  1972/75  through  1974/75 
marketing  years  has  been  a  substantial 
cause  of  serious  injury  to  the  domestic 
industry.  The  remedy  that  I  have  recom- 
mended will  provide  price  protection  In 
the  form  of  a  higher  duty  against  exces- 
sive imports.  The  tariff-quota  levels  that 
I  have  recommended  will  also  permit 
continued  Importation  of  substantial 
quantities  of  canned  mushrooms  and  al- 
low competitive  forces  to  malntahi 
market  discipline. 

Pursuant  to  section  201(d)(1)  of  the 
Trade  Act,  I  have  considered  whether 
adjustment  assistance  can  effectively 
remedy  the  serious  Injiur  and  threat 
thereof  that  I  have  determined  to  exist. 
It  is  recognized  that  adjustment  assist- 
ance might  enable  some  firms  to  obtain 
needed  capital  to  Improve  operating  ef- 
ficiencies. .Such  adjustment  a^lstance 
Is  now  available  on  an  expedited  basis 
as  a  result  of  the  previous  Commission 
determination  and  recommendation. 
However,  even  assuming  that  such  as- 
sistance will  be  utilized  by  the  domestic 
mushroom-canning  industry.  It  will  not, 
in  my  opinion,  eliminate  the  present 
serious  Injury  and  threat  of  serious  in- 
jury to  the  domestic  industry  from  In- 
creased imports.  As  I  noted  In  my  pre- 
vious recommendation  of  remedy,  the 
tariff  quota  that  I  have  recommended 
will  enhance  the  possibilities  for  succ^s 
of  any  adjustment  assistance  which 
might  be  sought  and  provided. 

Views  of  Commissioner  Will  E.  Leonard 

On  September  20,  1976,  the  United 
States  International  Trade  Commission 
received  a  letter  from  the  Special  Repre- 
sentative for  Trade  Negotiations  request- 
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Ing  an  expedited  investigation,  pursuant 
to  section  201(b)  (1)  of  the  Trade  Act  of 
1974,  to  determine  whether  mushiTjoms. 
prepared  or  preserved,  except  fresh  or 
dried,  provided  for  In  item  144.20  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS>,  are  being  imported  into  the 
United  States  in  such  Increased  quan- 
tities as  to  be  a  substantial  cause  of  seri- 
ous injurj',  or  the  tlireat  thereof,  to  the 
domestic  Industry  producing  an  article 
like  or  directly  competitive  with  the  im- 
ported article.  The  Commission,  having 
determined  pursuant  to  section  201(e)  of 
the  Trade  Act  that  good  cause  existed 
for  a  reinvestigation  within  1  year  since 
the  Commission  made  its  report  to  the 
President  on  Its  previous  investigation 
on  mushrooms,  instituted  the  requested 
investigation  on  October  5.  1976. 

Determination  and  Recommendation 

Having  reviewed  the  evidence  gath- 
ered by  the  Commission  in  the  course  of 
the  current  investigation  on  mushrooms 
I  Investigation  No.  TA-201-17),  as  well 
as  the  evidence  gathered  in  the  previous 
investigation  (No.  TA-201-10),  I  deter- 
mine that  the  criteria  as  set  forth  in 
section  201(b)(1)  of  the  Trade  Act  for 
an  Industry  to  be  eligible  for  relief  from 
imports  have  been  met  with  respect  to 
the  imports  that  are  the  subject  of  this 
investigation.  Specifically,  I  determine 
that  mushrooms  that  are  the  subject  of 
this  investigation  are  being  Imported 
•  into  the  United  States  In  such  increased 
quantities  as  to  be  a  substantial  cause 
of  serious  Injury  .to  the  domestic  industry 
producing  mushrooms  like  or  directly 
competitive  with  such  Imported  mush- 
rooms. 

P^l^ther,  I  determine,  pursuant  to  sec- 
tion 201(d)(1)  of  the  Trade  Act,  that 
adjustment  assistance  can  effectively 
remedy  the  serious  Injury  that  I  find 
to  exist,  and  therefore  I  recommend  the 
provision  of  such  assistance. 

Domestic  Industry,  Increased  Imports, 
Serious  Injury,  and  Substantial 
Cause 

For  my  views  on  the  definition  of  the 
domestic  industry,  and  regarding  the  cri- 
teria of  Increased  Imports,  serious  Injury, 
and  substantial  cause,  the  reader  Is  re- 
ferred to  the  analysis  and  conclusions 
contained  In  my  opinion  set  forth  In  the 
Commission's  previous  report  to  the 
President  on  mushrooms.' 

Since  that  report  was  sent  H^Jiie  Pres- 
ident on  March  17,  1976,  additional  facts 
_  have  come  to  Ught.  Canned-mushroom 
imports  for  the  first  10  months  of  1976 
(the  latest  data  available  to  the  Com- 
mission) increased  by  almost  30  percent 
over  the  volume  imported  during  the 
corresponding  period  a  year  earlier.  The 
ratio  of  imports  of  canned  mushrooms 
to  total  domestic  production  of  mush- 
rooms increased  from  26  percent  in  the 


» Views  of  Chairman  WUl  E.  Leonard  in 
Mushrooms:  Report  to  the  President  on  In- 
vestigation No.  TA-201-10  •  •  •,  D^rrC  Pub- 
lication 761,  1976,  pp.  6-15. 
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1974/75  marketing  year  (July  1  to  June 
30)  to  28  percent  in  1975/76. 

The  number  of  production  and  related 
workers  employed  by  domestic  mushroom 
canneries  decreased  from  1,360  in  1974/ 
75  to  1.207  in  1975/76.  Cannery  man- 
hours  worked  declined  even  more — from 
1.5  million  in  1974/75  to  1.2  millipn  in 
1975/76. 

Partial-year  financial  data  for  1976  ob- 
tained by  the  Convmlsston  reveal  that 
the  profitability  of  both  canners  and 
growers  has  improved  somewhat  since 
the  previous  mushroom  investigation. 
However,  the  profitability  of  canners  in 
particular  is  still  unacceptafcly  low.  The 
21  canners  surveyed  by  the  Commission 
(representlhg  about  65  percent  of  total 
canners'  sales  for  partial  year  1976)  re- 
ported a  ratio  of  net  operating  profit  to 
net  sales  of  Jfnly  2.4  percent.  PuUy  one- 
third  of  these  caijners  were  operating  at 
a  loss.  The  ratio  of  net  operating  profit 
to  net  sales  for  the  16  mushroom  grow- 
ers surveyed  (accounting  for  about  35 
percent  of  all  fresh  mushrooms  sold  in 
'  partial  year  1976)  was  somewhat 
higher — about  10  perccRt. 

Penetration  of  the  ».S.  market  by 
canned -mushroom  iijiports  has  con- 
tinued to  increase.  The  share  of  total 
domestic  mushr(X5m  consumption  taken 
by  these  imports  rose  from  21  percent  in 
1974/75  to  22  percent  in  1975/76. 

Having  studied  the  new  facts  which 
became  available  since  the  completion  of 
the  Commission's  previous  investigation 
«n  mushrooms,  I  conclude  that  these 
facts  do  not  alter  the  result  I  reached  in 
that  earlier  investigation,  viz.  that  in- 
creased imports  of  mushrooms  provided 
for  In  TSUS  item  144.20  (almost  all  of 
which  are  canned)  are  a  substantial 
cause  of  serious  injury  to  the  domestic 
Industry  which  grows  and  cans  mush- 
rooms. 

recommendanon  of  adjustment 
Assistance 

At  the  conclusion  of  the  Commis- 
sion's prior  escape-clause  Investigation 
on  mushrooms  in  March  1976,  I  deter- 
mined that  adjustment  assistance  under 
chapters  2,  3,  and  4  of  title  n  of  the 
Trade  Act  could  effectively  remedy  the 
serious  Injury  being  suffered  by  tlie  do- 
mestic industry,  and  I  recommended  the 
provision  of  such  assistance.  As  no  in- 
formation has  been  brought  to  my  at- 
tention in  the  course  of  the  current  In- 
\estigation  that  would  lead  me  to  change 
my  position  on  the  issue  of  remedy,  I 
again  recommend  the  provision  of  ad- 
justment assistance  to  the  domestic 
Industry. 

Less  than  8  months  have  elapsed  since 
the  President,  acting  pursuant  to  sec- 
tion 202  of  the  Trade  Act.  directed  ex- 
piedlted  trade  adjustment  assistance  for 
the  domestic  mushroom  industry.  In  my 
tlew  it  is  unrealistic  to  expect  adjust- 
xdent  assistance  to  operate  effectively 
within  such  a  period  of  time.  More  time 
is  needed.  This  conclusion  is  buttressed 
by  the  fact  that,  as  of  November  15, 
1976,  not  one  of  the  six  firms  certified 
by  the  U.8.  Department  of  Commerce  as 
eligible   to   apply   for   adjustment   as- 
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slstance  had  yet  progressed  to  the  point 
c^  gaining  approval  for  its  plan  of  eco- 
nomic recovery. 

As  I  pointed  out  In  my  opinion  in  con- 
nection with  the  prior  mushroom  in- 
vestigation, the  domestic  Industry  has 
made  efforts  to  compete  with  increased 
imports.  I  continue  to  be  of  the  view  that 
adjustment  assistance,  given  suflacient 
time  to  become  effective,  is  likely  to  per- 
mit the  domestic  industry  to  make  fur- 
ther efforts  to  adjust  successfully  to  the 
Import  competition  it  has  experienced. 
Indeed,  the  recent  improvement  of  con- 
ditions in  the  domestic  mushroom  in- 
dustry should  make  it  even  more  likely 
now  than  9  months  ago  that  adjustment 
assistance  will  enable  the  domestic  in-  ' 
dustry  to  compete  effectively  with 
imports. 

Conclusion 

Having  examined  the  evidence  gath- 
ered by  the  Commission  in  the  course  of 
this  Investigation.  I  determine  that 
mushrooms  that  are  the  subject  of  this 
investigation  are  being  imported  into  the 
United  States  in  such  increased  quan- 
tities as  to  be  a  substantial  cause  of 
serious  injury  to  the  domestic  mushroom 
growing  and  canning  industiy.  I  further 
determine  that  adjustment  assistance 
can  effectively  remedy  such  injury'. 

Further  Comments 

In  determining  whether  to  provide 
import  relief  and  what  method  and 
amount  of  import  relief  to  provide,  the 
President  is  directed  by  section  202(c) 
of  the  Trade  Act  to  take  into  account 
certain  relevant  considerations.  The 
Commission's  investigation  on  mush- 
roonis  produced  information  relating  to 
the  <5ost  to  consumers  of  import  restric- 
tions, which  has  a  bearing  on  some  of  the 
considerations  enumerated  in  section 
202(c)  and  which  may  be  of  interest  to 
the  President. 

In  an  attempt  to  estimate  the  cost  to 
consumers  of  possible  alternative  reme- 
dies, the  Commission  made  a  number 
of  statistical  analyses  using  data 
gathered  during  this  and  the  previous 
investigation.  The  results  were  generally 
Inconclusive.  Calculations  designed  to 
link  consumer  demand  for  imported 
mushrooms  with  their  prices  were 
not  statistically  significant.  Calculations 
using  data,  on  domestic  mushrooms  only 
led  to  the  following  tentative  conclu- 
sions: First,  when  the  consumer  enters 
a  retail  store  to  buy  mushrooms,  the^ 
absolute  level  of  mushroom  prices  has 
little  to  do  v^ith  his  decision;  second,  he 
will  tend  to  select  fresh  rather  than 
canned  mushrooms  if  the  price  of  fresh 
mushrooms  is  lower  than  that  of  canned 
mushrooms,  and  vice  versa.  In  view  of 
the  un-^atisfactory  strtistical  results  ob- 
tained from  these  calculations,  it  is  not 
possible  to  provide  a  quantitative  esti- 
mate of  the  cost  to  consumers  of  im- 
port restrictions  such  as  an  absolute 
quota  or  a  higher  tariff.  It  is  probable 
that  such  restrictions  would  cause  a 
large  price  increase  initially,  until  do- 
mestic growers  had  time  to  increase  U.S. 
production  sufHcIently  to  overcome  the 
loss  of  imports.  The  cost  to'  consumers 


in  the  form  of  higher  prices  during  this 
initial  period  could  be  substantial  and 
may  be  higher  than  the  cost  to  U.S.  tax- 
payers of  adjustment  assistance  to  firms 
and  workers. 

View  of  Commissioner  George  M.  Moore 

I  concur  with  those  of  my  colleagues 
who  have  made  an  afiarmative  determi- 
nation in  this  proceeding.  Since  the  Com- 
mission's last  escape-clause  investigation 
on  canned  mushroom  imports  (TA-201- 
10  >  nearly  a  year  ago,  conditions  affect- 
ing the  domestic  industry  by  reason  of 
increased  imports  have-thanged  drasti- 
cally. These  change^conditjons  consti- 
tute the  basis  for  rfiy  afBrmative  deter- 
mination in  the  present  case.  ^ 

The  1974  Trade  Act  clearly  ^imnciates 
the  requirement  that  an  affirmative  de- 
termination shall  be  made  if  certain  arti- 
cles are  being  imported  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury  to  the  requisite  domestic 
industry.  The  excessive  increase  in  im- 
ports of  canned  mushrcKDms  during  1976 
outweighs  any  other  cause  of  present 
serious  injury  to  the  domestic  i"dustrv. 
During  the  first  10  months  of  1976,  U.S. 
imports  of  canned  mushrooms  totaled  62 
million  pounds,  compared  with  48  mil- 
lion pounds  during  the  corresponding 
period  in  1975.  The  impact  of  the  sudden 
29-percent  increase  in  less  than  a  year  is 
more  important  than  any  other  cause  of 
the  present  serious  injury  to  the  domestic 
industry. 

In  the  course  of  this  Commission  inves- 
tigation and  the  earlier  one,  it  was  appar- 
ent that  there  were  other  causes  of  in- 
jury to  the  domestic  industry.  I  discussed 
a  number  of  these  economic  factors  in 
my  opinion  earlier  this  year. 

Botulism  food  poisoning,  which  was 
first  discovered  in  connection  with  the 
canned  mushrooms  in  February  1973,  has 
largely  disappeared  as  a  major  cause  of 
the  present  serious  Injury  to  the  domestic 
industry. 

The  downward  trend  in  domestic  con- 
sumption which  occurred  a  few  years  ago 
has  been  abruptly  reversed.  In  recent 
months  there  has  been  a  marked  increase 
in  domestic  consumption  of  canned 
mushrooms.  However,  domestic  and  im- 
ported canned  mushrooms  did  not  share 
equally  in  the  increased  sales  in  the  do- 
mestic market.  In  fact,  of  the  23  million 
more  pounds  of- canned  mushrooms  con- 
sumed in  the  marketing  year  1975/76 
than  in  1973/74,  18  million  pounds,  or 
almost  79  percent,  were  imported.  The 
increase  in  domestic  consumption  of 
fresh  mushrcxjms  and  the  consequent  ad- 
vantages to  the  domestic  industry  are 
overshadowed  by  the  loss  in  sales  suf- 
fered by  the  U.S.  industry  in  failing  to 
benefit  from  the  recent  increase  in 
canned  mushroom  consumption.  It  is  sig- 
nificant that  the  mushroom  growers  have 
likewise  suffered,  because  sales  of  fresh 
mushrooms  to  domestic  processors  were 
only  3  million  poimds  more  In  the  mar- 
keting year  1975/76  than  in  1971/72. 

In  recent  years  the  prices  of  domestic- 
ally produced  and  of  imported  cases  of 
six  No.  10  institutional-size  cans  of 
mushrooms  (stems  and  pieces  or  buttons 
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or  slices)  have  generally  been  ccanpetl- 
tive.  However,  the  present  investigation 
reveals  that  this  condition  has  suddenly 
changed.  Beginning  with  the  last  quarter 
of  1975  and  continuing  through  1976,  the 
domestically  produced  cans  of  mushroom 
stems  and  pieces  and  buttons  and  slices 
were,  for  the  most  part,  consistently  un- 
dersold by  the  imported  articles.  The 
price  comparisons  developed  durmg  the 
Commission's  investigation  establish  a 
pattern  of  price  suppression  by  the  im- 
ported product  diuring  the  last  quarter  of 
1975  and  the  year  1976.  These  facts  are 
particularly  significant  in  the  present  in- 
vestigation m  view  of  the  fact  that  al- 
most 60  percent  of  the  imported  canned 
mushrooms  are  in  institutional-size  con- 
tainers. With  respect  to  the  remainder  of 
the  imports  of  canned  mushrooms  which 
are  in  retail-size  containers,  since  1974 
the  prices  of  such  imports  have  been 
consistently  below  the  prices  of  the  do- 
mestically produced  canned  mushrooms 
in  like  containers. 

As  a  consequence  of  the  changed  con- 
ditions outlined  above,  which  are  based 
on  facts  developed  during  the  present  in- 
vestigation, I  have  determined  that 
mushrooms,  prepared  or  preserved,  ex- 
cept fresh  or  dried,  provided  for  in  item 
144.20  of  the  TSUS  are  being  Imported 
into  the  United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury  to  the  domestic  industry 
producing  like  or  directly  competitive 
articles. 

Additional  Views  of  Commissioner 
Moore 

In  the  earlier  escape  clause  investiga- 
tion of  canned  mushroom  imports  (TA- 
201-10)  I  voted  negative,  because  I  be- 
lieved that  the  increased  importation  of 
canned  mushrooms  was  not  a  substan- 
tial cause  of  the  serjous  injiuy  being  suf- 
fered at  that  time  by  the  domestic  in- 
dustry. However,  a  majority  of  the  vot- 
ing Commissioners  reached  an  affirma- 
tive decision,  and  in  March  1976  three 
of  the  Commissioners  who  participated 
recommended  "adjustment  assistance" 
as  the  remedy  for  the  serious  injury  to 
the  domestic  industry.  The  adjustment 
assistance  recommendation  of  my  three 
colleagues  was  accepted  and  the  Presi- 
dent ordered  such  relief  to  be  expedited. 

Within  less  than  a  year  this  matter 
has  been  returned  to  the  Commission 
with  the  request  that  wg  institute  a  new 
investigation  and  reach  a  decision  as 
quickly  as  possible. 

Had  effective  relief  been  provided  for 
the  domestic  Industry  it  is  difficult  to 
conceive  how  this  case  could  so  quickly 
be  returned  to  the  Commission. 

This  is  a  new  investigation,  and  I  have 
determined  that  there  is  new  evidence. 
"ITiese  new  facts  have  convinced  me  to 
vote  in  the  affirmative  in  the  present 
case.  However,  In  evaluating  the  kind  of 
relief  or  remedy  necessary  for  the  do- 
mestic Industry  under  the  provisions  of 
the  Trade  Act  of  1974,  I  cannot  over- 
look the  fact  that  adjustment  assistance 
has  been  proven  Ineffective. 

Therefore,  the  remaining  alternative 
under  the  Trade  Act  Is  for  me  to  recom- 


mend an  important  restriction  which  Is 
necessary  to  remedy  the  serious  injury  I 
have  found.  This  recommendation  ap- 
pears on  page  3. 

Views  of  Commissioner 
Italo  H.  Ablondi 

At  the  President's  direction,  the  Spe- 
cial Representative  for  Trade  Negotia- 
tions on  September  20,  1976,  requested 
the  United  States  International  Trade 
Commission  to  conduct  an  expedited  in- 
vestigation on  mushrooms,  pursuant  to 
section  201ib)(l)  of  the  Trade  Act  of 
1^74.  On  October  5,  1976,  the  Commis- 
sion instituted  an  investigation  to  de- 
termine whether  mushrooms,  prepared 
or  preserved,  except  fresh  or  dried,  pro- 
\'ided  for  in  item  144.20  of  the  Tariff 
Schedules  of  the  United  States,  are  be- 
,ing  imported  into  the  United  States 
in  such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injurj',  or 
the  threat  thereof,  to  the  domestic  in- 
ijury  producing  an  article  like  or  direct- 
Jy  competitive  with  the  imported  arti- 
icle. 

Earlier  in  the  year  the  Commission 
.conducted  an  investigation  concerning 
the  same  subject  matter  as  this  investi- 
gation. In  that  investigation.  I  foimd  in- 
creased imports  to  be  a  substantial  cause 
of  the  threat  of  serious  injury  to  the 
domestic  industry.'  That  finding  was 
consistent  with  the  views  which  I  ex- 
pressed in  an  investigation  which  the 
Commission  conducted  in  1973  under 
section  332  of  the  Tariff  Act  of  1930.* 
"While  I  still  find  that  the  criteria  for 
import  relief  are  satisfied,  I  believe  that 
in  the  period  since  investigation  No.  TA- 
201-10,  the  situation  has  changed  to  the 
extent  that  the  threat  of  injury  has  been 
realized.  Accordingly,  I  determine  that 
mushnwms  provided  for  in  item  144.20 
of  the  Tariff  Schedules  of  thte  United 
States  are  being  imported  into  the 
United  States  in  such  Increased  quanti- 
ties as  to  t>e  a  substantial  cause  of  seri- 
ous injury  to  the  domestic  industry  pro- 
ducing an  article  hke  or  directly  com- 
petitive with  the  imported  article. 

The  evidence  received  by  the  Commis- 
sion during  this  Investigation  provides 
no  basis  upon  which  to  alter  a  previous 
determination  that  the  criteria  requisite 
to  an  affirmative  determination  are  sat- 
isfied. In  the  Interest  ^f  brevity,  I  in- 
corporate by  reference  my  earlier  de- 
termination, wliich  outlines  the  basic 
reasons  for  an  affirmative  determina- 
tion. 

Additional  facts  reveal  that  during  the 
first  10  months  of  1976,  Imports  of 
canned  mushrooms  Increased  by  more 
than  30  percent  over  thdse  in  the  corre- 
sponding period  in  1975,  from  48  milUon 
to  62  million  poimds.  This  represents  a 
substantial  increase  both  in  absolute 
terms  and  relative  to  domestic  produc- 
tion. Moreover,   during  the  marketing 


year  1975/76,  the  ratio  of  imports  of 
canned    mushrooms    to   domestic    con- 
sumption increased  by  4  percent  over 
the  ratio  in  1974/75,  reaching  an  alltims 
high  of  44  percent.  Sigmficantly,  tliese 
increases  occurred  while  the  domestic 
industry  was  experiencing  an  overall  de- 
cline  in  sales   of  the   canned  product. 
Of  particular  concern  is  the  precipitous 
increase   in   imports   of   canned   mush- 
rooms,   which    occurred    following    the 
Presidents   announcement  on   May   17, 
1976.  that  he  had  accepted  the  Commis- 
sion's   recommendation    regarding    ad- 
justment   assistarce.    To*al    imports^! 
June  jumped  to  10.4  million  pounds,*r 
nearly  double  the  amount  entered  dur- 
ing the  preceding  month.  During  July 
and  August,  11.9  million  pounds  and  10.4 
million   pounds,   respectively,  were   im- 
ported, twice  the  amoimt  entered  dur- 
mg the  corresponding  month   in   197.T. 
Thus    far    in    marketing    year    1976/77 
(July-October)  Imports  have  amounted 
to  30  million  pounds,  10.5  million  pounds 
above  the  amount  imported  during  the 
marketing   year.   Under   these   circum- 
stances, importers  should  not  find  it  sun- 
prising  either  that  a  new  investigation 
was  instituted  or  that  the  Commission 
has   again   made  an  affirmative  deter- 
mination. TTie  President's  decision  not 
to  Impose  import  restrictions  should  not 
be  an  occasion  for  importers  to  increase 
imports  with  impunity!  The  temporary 
increase  hi  July  and  August  has  been 
followed  by  assurances  by  officials  of  the 
Governments  of  the  Republic  of  China 
(Taiwan)    and   the  Republic   of   Korea 
that  export^  to  the  United  States  in  the 
1976,  77  ma^l«ting  year  will  be  roughly 
equivalent  toohose  for  the  1976/77  mar- 
keting year. 

Rsucor 
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■Mushrooms:  Report  to  the  President  on 
Investigation  No.  TA-201-10  •  •  •,  USITC 
PubncaUon761,  1976. 

*KushTooms:  Report  to  the  President  on 
Investigation  No.  332-72  •  •  •,  TC  Publi- 
cation 580,  1973. 


After  reviewing  all  the  inforiaation 
developed  during  the  course  of  this  in- 
vestigation, I  again  make  the  recom- 
mendation which  I  made  In  the  last  in- 
vestigation: I  find  that  adjustment  as- 
sistance under  chapters  2,  3,  and  4  of 
title  II  of  the  Trade  Act  can  effectively 
remedy  the  injury  which  I  have  found 
to  exist,  and  therefore  I  recommend 
the  provision  of  such  assistance. 

Views  of  Chairbcan  Daniel  Minchew 

On  September  20,  1976,  the  United 
States  International  Trade  Commission 
(hereinafter  referred  to  as  the  Commis- 
sion) received  a  letter  from  the  Special 
Representative  for  Trade  Negotiations 
requesting  an  expedited  investigation, 
pursuant  to  section  201ib>(l)  of  the 
Trade  Act  of  1974,  to  determine  whether 
mushrooms,  prepared  or  preserved,  ex- 
cept fresh  or  dried,  provided  for  in  item 
144.20  of  the  Tariff  Schedules  of  the 
United  States  (TSUS),  are  being  im- 
ported into  the  United  States  in  such 
Increased  quantities  as  to  be  a  substan- 
tial cause  of  serious  Injury,  or  the  threat 
thereof,  to  the  domestic  Industry  pro- 
ducing an  article  like  or  directly  com- 
petitive with  the  imported  article.  Hav- 
ing determmed  pursuant  to  section  201 
(e^  of  the  Trade  Act,  good  cause  to  exist 
for  a  reinvestigation  within  1  year  since 
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the  Commission  made  ite  report  to  the 
President  on  Its  previous  investigation 
on  mushrooms,  the  Commission  insti- 
tuted the  requested  Investigation  on  Oc- 
tober 5. 1976. 

Before  making  an  affirmative  deter- 
mination under  section  201(bMl),  the 
Commission  must  find  that  all  three  of 
the  following  criteria  are  met : 

(1)  That  an  article  is  being  imported 
into  the  United  States  In  increased 
quantities  (the  increased  imports  may 
be  actual  or  relative  to  domestic  pro- 
duction) : 

(2)  That  a  domestic  industry  pro- 
ducing an  article  like  or  directly  com- 
petitive with  the  imported  Is  being  seri- 
ously Injured  or  threatened  with  serious 
injury;  and 

(3)  That  such  increased  imports  of 
an  article  are  a  substantial  cause,  of  the 
serious   injury,  or  the  threat   thereof, 

•to  the  domestic  industry  producing  an 
article  like  or  directly  competitive  with 
the  imported  article. 

Determination 

In  the  previous  investigation  on  mush- 
rooms completed  on  March  17.  1976  (No. 
TA-201-10)i,  I  determined  that  the  cri- 
teria by  which  an  industry  must  be 
Judged  eligible  for  relief  from  imports, 
as  set  forth  in  section  201(b)  (1>  of  the 
Trade  Act,  were  not  met.  Specifically,  I 
found  that  the  third  criterion  under  sec- 
tion 201(b)(1),  i.e..  that  of  "substantial 
cause,"  was  not  met.' 

In  the  present  Investigation,  els  a  re- 
sult of  evidence  obtained  by  the  Com- 
Bilssion.  I  have  found  that  competitive 
conditions  in  the  mushroom  industry 
have  not  changed  sufficiently  since  in- 
vestigation No.  TA-201,-10  to  justify  a 
Change  in  the  finding  I  reached  In  the 
earlier  case.  Thus,  I  have  determined  in 
this  Investigation  that  the  third  cri- 
terion xmder  section  201(b)(1)  has  not 
been  met.  The  following  discussion, 
therefore,  is  limited  principally  to  the 
third  criterion. 

Domestic  Industry 

The  domestic  Industry  consists  of  the 
Industry  or  industries  producing  an  ar- 
ticle which  is  "like  or  directly  competitive 
with"  the  Imported  article— 'in  this  case, 
mushrooms,  except  fresh  or  dried,  listed 
under  item  144.20  of  the  TSUS.  I  have 
again  cotKluded  that  all  mushrooms, 
whether  preserved  or  fresh,  are  "likely 
or  dlrecly  competitve"  with  the  items 
under  investigation,  and  that  the  do- 
^  mestic.  producers  of  such  articles  must 
be  considered  the  industry  or  industries 
to  which  the  statutory  criteria  are  to  be 
applied. 

■  In  the  present  case,  as  in  the  previous 
Investigation,  it  would  be  possible  to 
define  the  industry  either  as  one  in- 
dustry consisting  of  all  fresh-mushroom- 
production  and  mushroom-processing 
facilities,  or  £is  two  industries — the 
fresh-mushroom-production       facilities 
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on  the  one  hand  and  the  mushroom 
processing  facilities  on  the  other.  As  I 
have  determined  that  the  "substantial 
cause"  criterion  haa  not  been  met,  and 
since  the  various  products  are  so  closely- 
related  and  interchangeable,  I  have  con- 
cluded that, no  specific  definition  of  the 
domestic  industry  is  necessary.  Consid- 
ering either  of  the  domestic  industries 
would  lead  me  to  the  same  conclusion  r 
increased  imports  are  not  a  "substantial 
cause"  of  any  "serious  injury"  which 
the  domestic  Industry  may  have  suffered. 

Substantial  Cause 

Section  201(b)  (4i  of  the  Trade  Act 
defines  "substantial  cause"  as  a  "cause 
which  is  important  and  not  less  than  Etny 
orther  cause.".  In  addressing  the  question 
of  substantial  cause,  the  House  Ways  and 
Means  Committee  stated: 

The  Committee  Intends  that  a  dual  test 
be  met — Imports  must  constitute  an  Im- 
portant cause  and  be  no  less  important  than 
any  other  single  cause.  For  example,  if  im- 
ports were  just  one  of  many  factors  of  equal 
weight,  Imports  would  meet  the  test  of 
being  "not  less  than  any  other  cavise"  but 
it  would  be  unlikely  that  any  of  the  causes 
would  be  deemed  an  "important"  cause.  If 
there  were  any  other  cause  more  important 
than  Imports,  then  the  second  test  of  being 
"not  less  than  any  other  cause"  would  not 
be  met.  On  the  other  hand,  If  Imports  were 
one  of  two  factors  of  equal',  weight  and 
there  were  no  other  factors,  both  teste  would 
ae  met.' 

The  Senate  Finance  Committee  stated 
further: 

The  Committee  recognizes  that  "weigh- 
ing "  causes  In  a  dynamic  economy  is  not 
always  possible.  It  is  not  Intended  that  a 
mathematical  test  be  applied  by  the  Com- 
mission. The  Commissioners  will  have  to  as- 
sure themselves  that  Imports  represent  a 
substantial  cause  or  threat  of  Injury,  and  not 
Just  one  of  a  multitude  of  equal  causes  or 
threats  of  injury." 

In  determining  "substantial  cause"  it  is 
necessary,  therefore,  to  consider  two 
tests.  First,  a  cause  must  be  important, 
and  second,  a  cause  must  be  not  less  than 
any  other  cause. 

I  have  concluded  as  a  result  of  evi- 
dence obtained  by  the  Commission  in  the 
present  investigation  that  there  were^ 
several  factors  which  may  have  led  to 
any  decline  that  the  domestic  industry 
may  have  suffered.  I  consider  three  of 
these  factors,  moreover,  to  be  important : 
(a)  increased  imports;  (b)  the  increas-' 
ing  diversion  of  fresh-mushroom  pro- 
duction to  the  fresh  market  and  to  proc- 
essors other  than  canners;  and  (c)  the 
discovery  of  Clostridium  botulinum  and/ 
.  or  botulinal  toxin  (botulism)  in  canned 
mushrooms  in  1973.  Thus,  the  first  test 
of  substantial  cause  is  satisfied. 

However,  despite  the  fact  that  I  con- 
sider increased  imports  to  be  an  im- 
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portant  cause  of  injury  to  the  domestic 
industry,  I  am  unable  to  say  that  these 
increased  imports  are  not  less  important 
than  the  other  important  causes — di- 
version of  the  raw  product  or  botulism. 
A  major  problem  faced  by  domestic 
canners  is  the  diversion  of  fresh  mush- 
rooms to  the  fresh  market  and  to  proc- 
essors other  than  canners.  Evidence 
presented  in  this  investigation  indicates 
that  such  diversion  is  a  more  important 
factor  than  increased  imports. 

During  the  last  5  marketing  years,  an 
increasing  amount  and  share  of  U.S. 
fresh-mushroom  production  has  been 
sold  on  the  fresh  market.  In  1971/72,  66 
million  pounds  of  fresh  mushrooms  were 
sold  on  the  fresh  market — 29  percent  of 
all  U.S.  fresh -mushroom  production:  in 
1975/76,  the  fresh  market  accovmted  for 
142  million  poimds  of  U.S.  fresh-mush- 
room production — 46  percent  of  the  total 
U.S.  fresh-mushroom  output. 

A  rising  fresh-mushroom  price  struc- 
ture has  accounted  for  much  of  the  di- 
version of  the  fresh  product  away  frc«n 
canners  and  toward  the  fresh  market 
and  processors  other  than  canners.  This 
has  been  especially  true  in  the  last  year 
or  so.  The  average  price  for  fresh  mush- 
rooms increased  from  35  cents  per 
pound  in  1974/75  to  69  cents  per  pound 
by  October  1976.  The  mushroom  canner 
has  been  caught  between  the  rapidly 
escalating  cost  of  raw  material  and  the 
uncertain  market  price  for  the  finished 
product — canned  mushrooms. 

Canners  traditionally  suffered  reduced 
profit  margins  in  periods  of  high  fresh- 
mushroom  prices,  which  are  usually 
highly  profitable  years  for  mushroom 
growers.  This  is  especially  the  case  for 
canners  completely  separated  .  from 
growing  operations.  Such  canners  can- 
not use  the  profits  obtained  from  fresh - 
mushroom  production  to  carry  over  the 
canning  operation  in  tirnes  of  high  raw- 
material  cost. 

In  addition  to  fresh  mushrooms  being 
diverted  to  the  fresh  market,  large  quan- 
tities have  been  sold  In  recent  years  to 
processors  other  than  canners,  such  as 
soup  manufacturers.  These  quantities, 
which  totaled  about  28  million  p>ounds 
in  1971/72,  reached  64  million  pounds 
in  1975/76. 

I  have  concluded  again  in  this  inves- 
tigation that  botulism  food  poisoning 
(which  was  discovered  in  early  1973  in 
the  canned  mushrooms  of  two  domestic 
processors  and  resulted  in  recalls  by  the 
U.S.  Food  and  Drug  Administration 
which  lasted  until  December  1974.  even- 
tually affecting  10  firms,  8  domestic  and 
2  foreign)  is  a  more  important  factor 
than  increased  imports  in  any  "serious 
Injury"  that  the  domestic  Industry  may 
have  suffered. 

Despite  the  Increase  in  consumption 
of  canned  mushrooms  since  1973/74,  the 
marketing  year  most  closely  associated 
with  the  "botulism  scare,"  the  decline 
In  consumption  in  that  year,  along  with 
the  expenses  associated  with  the  recalls 
in  the  period,  so  weakened  the  financial 
condition  of  at  least  the  carming  seg- 
ment of  the  domestic  industry  that  n.S. 


KOMAl  tEGISTEl,  VOL  42,  NO.    1 1—MONDAY,   JANUARY    ^7,    1977 


NOTICES 


3223 


canners  could  not  effectively  supply  the 
increasing  demand  for  the  canned  prod- 
uct in  the  years  subsequent  to  1973/74. 
Moreover,  the  industry's  greater  finan- 
cial burden  which  grew  out  of  the  "botu- 
lism scare"  resulted  in  the  discontinu- 
ance of  mushroom-canning  operations 
by  five  firms  which  were  associated  with 
recalls — one  since  the  completion  of  the 
last  investigation  (No.  TA-201-10).  So. 
the  effects  of  the  increase  in  imports 
that  has  occurred  since  1973/74  have 
been  magnified  because  of  the  weakened 
condition  of  the  domestic  industry,  a  re- 
sult of  previous  losses  to  its  capital 
structure. 

After  corisidering  all  the  information 
obtained  by  the  Commission  in  the  pres- 
ent investigation,  I  feel  that  I  must  con- 
clude that  increased  imports  are  a  less 
important  cause  of  any  "serious  injurj'" 
which  the  domestic  industry  may  have 
suffered  than  is  the  diversion  of  the  raw 
product  or  botulism.  I  conclude,  there- 
fore, that  the  "substantial  cause"  cri- 
terion has  not  been  met. 

ADDmoNAL  Views  of  Chairman  Daniel 
MiNCHEW  With  Regard  to  Recomjien- 
DATiONS  OF  Remedy 

I  believe  that  the  statute  anticipates 
in  all  cases  of  affirmative  findings  two 
separate,  distinct  votes,  and,  further, 
that  each  Commissioner  has  a  duty  to 
participate  in  the  recommendation  proc- 
ess regardless  of  the  Commissioner's  In- 
dividual vote  on  the  question  of  serious 
injury. 

I  think  it  is  important  to  examine  the 
statute  and  supporting  materials  on  this 
important  question.  Section  201(d)(1) 
refers  to  the  recommendation  by  the 
"Commission"  without  any  reference  to 
a  majority  or  to  those  Commissioners 
voting  in  the  affirmative.  I  believe  the 
Congress  intended  separate  votes  by  the 
Commission:  First,  the  Commission  was 
to  determine  whether  the  provisions  of 
201(b)  are  met  so  that  import  relief 
could  be  awarded,  and,  second,  the  "Com- 
mission" is  to  decide  on  a  recommenda- 
tion to  be  transmitted  to  the  President, 
as  provided  in  section  201  (d) . 

Section  332(g)  of  the  Tariff  Act  of 
1930,  as  amended  by  section  173  of  the 
Trade  Act  of  1974.  provides: 

Reports  to  President  and  Congress. — The 
Commission  shall  put  at  the  disposal  of  the 
President  of  the  United  States,  the  Commit- 
tee on  Ways  and  Means  of  the  House  of  Rep- 
resentatives, and  the  Committee  on  Finance 
of  the  Senate,  whenever  requested,  all  in- 
formation at  its  command,  and  shall  make 
such  investigations  and  reports  as  may  be 
requested  by  the  President  or  by  either  of 
said  committees  or  by  either  branch  of  the 
Congress,  and  shall  report  to  Congress  on  the 
first  Monday  of  December  of  each  year  here- 
after a  statement  of  the  methods  adopted 
and  all  expetses  Incurred,  a  summary  of  all 
reports  made  during  the  year,  and  a  list  of 
all  votes  taken  by  the  commissioners  voting 
in  the  afjfirmative  and  the  negative  on  each 
vote  and  those  commissioners  not  voting  on 
each  vote  and  the  reasons  for  not  voting. 
(Emphasis  supplied.) 

The  purpose  of  the  final  phrase,  added 
by  the  Trade  Act  of  1974,  as  outlined  in 


the  Senate  Finance  Committee  Report  at 
page  117  is  as  follows: 

•  •  •  any  vote  which  results  in  public  notice 
of  an  action,  or  any  vote  on  an  Investigation 
of  the  Commission  or  which  reeiilts  In  a  re- 
port being  Issued,  would  be  included  In  the 
report.  It  is  hoped  that  this  amendment  tcill 
encourage  partuHpation  by  all  Commissiov- 
ers  in  the  important  business  of  the  Comvxi^- 
sion.  (Emphasis  supplied.) 

I  think  there  can  be  little  doubt  that  a 
recommendation  to  the  President  would 
be  considered  •important  business  of  the 
Commission." 

Equal  in  importance  to  the  authority 
cited  above,  which,  to  me.  represents  an 
affirmative  duty  by  Commissioners  to 
participate  in  the  recommendation,  is  the 
fact  that  nowhere  in  the  act  do  we  see 
any  prohibition  of  an  action  by  a  Com- 
missioner to  participate  in  important 
Commission  business. 

A  separate  policy  issue  presents  itself 
as  to  whether  a  Commissioner  should 
participate  in  the  development  of  a  Com- 
mission recommendation  if  the  Commis- 
sion has  voted  negatively  in  the  determi- 
nation. I  am  of  the  opinion  that  a  Com- 
missioner should  participate  actively  in 
the  development  of  the  recommendation. 

If  a  Commissioner  has  voted  negatively 
(which  he  may  have  done  for  several  rea- 
sons under  the  statute)  but  the  Commis- 
sion has  made  an  affirmative  finding,  the 
Commissioner  must  then  separate  the 
views  on  an  affirmative  or  negative  find- 
ing and  set  to  the  task  of  making  a  rec- 
ommendation which  would  best  redress 
the  injury,  as  determined  by  the  Com- 
mission to  the  domestic  industry.  I  am 
not  persuaded  by  tiie  argument  that  a 
Commissioner  cannot  possibly  separate 
the  two.  That  Is  one  of  the  responsibil- 
ities of  a  Commissioner.  Indeed,  it  is  pos- 
sible that  a  Commissioner  who  voted 
negatively  on  Uie  determination  has  sym- 
pathy with  the  domestic  industry.  It  is 
possible  that  a  Commissioner  could  find 
that  there  are  no  increased  Imports,  an 
evaluation  which  necessitates  a  negative 
finding,  even  though  the  Commissioner 
feels  the  domestic  industry  has  been  in- 
jured. 

The  Senate  Finance  Committee  Re- 
port at  page  123  focuses  on  votes  by 
Commissioners  with  regard  to  remedy 
(recommendation)  when  it  states: 

•  •  •  the  Committee  feela  strongly  that  the 
Commission  ought  to  reach  a  clear,  definitive 
majority  view  on  the  nature  of  the  remedy 
that  Is  most  suitable  to  the  injury  found. 

It  is  hoped  that  this  stated  intent  of 
the  Congress  will  go  a  good  way  toward 
eliminating  any  attempt  by  those  who 
might  have  voted  in  the  minority  to 
thwart  the  will  of  the  majority  who  may 
have  determined  affirmatively. 

The  Commission  must  draw  upon  the 
diverse  backgrounds  of  all  members  of 
the  Commission  in  order  to  assure  that 
all  views  are  properly  presented.  It  is 
in  this  way  that  the  Commission  was  in- 
tended to  function  by  those  who  estab- 
lished it  as  a  Commission  instead  of  a 
judicial  body. 

Since  I  feel  that,  in  instances  of  affirm- 
ative determinations  I  must  participate 


in  the  formulation  of  a-recommendation, 
regardless  of  how  I  voted  in  the  deter- 
mination. I  have  concluded  that,  al- 
though I  have  made  a  negative  deter- 
mination in  this  case.  I  may  give  my  view 
on  a  recommendation,  because,  by  Presi- 
dential action,  this  evenly  divided  deter- 
mination could  become  an  aflirmative 
finding. 

Conclusion 

I  have  determined  tliat  the  import  re- 
lief described  in  the  Commissions 
determination  and  finding  is  the  appro- 
priate remedy  for  the  United  States 
industi-y  impacted  by  the  imports  of 
canned  mushrooms. 

Bv  order  of  the  Commission : 


Kenneth  R.  Mason. 

Secretarij. 

January  12.  1977. 
|FR  Doc.77-1394  Filed  l-U-77;8:45  am] 

NATIONAL  SCIENCE   FOUNDATION 

SUBPANEL  FOR  THE  COMPREHENSIVE 
ASSISTANCE  TO  UNDERGRADUATE 
SCIENCE  EDUCATION  PROGRAM 
(CAUSE)  ADVISORY  PANEL  ON  SCIENCE 
EDUCATION   PROJECTS 

Meeting 

In  accordance  with  the  Federal  Ad- 
visory Committee  Act.  Pub.  L.  92-463.  the 
National  Science  Foundation  announces 
the  following  meeting: 

Ntune:  Sub  Panel  for  the  Comprehensive  As- 
sistance to  Undergraduate  Science  Educa- 
tion  Program    (CAUSE*. 

Date  and  Time:  Advisory  Panel  on  Science 
Education  Projects:  February  3,  1977—7:30 
p.m.-9:30  p.m.;  February  4.  1977 — 7:30 
a.m.-5:00  p.m.;  February  5,  1977 — 7:30 
a.m.-5:00  pm. 

Place:  Mayflower  Hotel,  1127  Connecticut 
Avenue.  NW..  Washington,  D.C. 

Type  of  MeeUng:  Closed. 

Contact  Person:  Dr.  John  A.  Macclnl,  Pro- 
gram Director.  CAUSE  Room  W-408.  Na- 
tional Science  Foundation.  Washington, 
D.C.  20550.  Tel:  202-282-7736. 

Purpose  of  Panel:  To  provide  advice  and 
recommendations  concerning  support  for 
the  CAUSE  Program. 

Agenda:  To  review  and  evaluate  si>eclfic  sci- 
ence education  propiosals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  and  proj- 
ects being  reviewed  Include  Information 
of  a  proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries;  and  personal  in- 
forniBtion  concerning  individuals  as£c- 
ciated  with  the  proposals  and  projects. 
These  matters  are  within  exemptions  (4) 
and  (6)  of  5  U.S.C.  552(b).  Freedom  of 
Information  Act.  The  rendering  of  advice 
by  the  panel  is  considered  to  be  a  part  of 
the  Foundation's  deliberative  process  and 
is  thus  subject  to  exemption  (5)  of  the 
Act. 
Authority  to  Close  Meeting:  This  determina- 
tion was  made  by  the  Committee  Manage- 
ment Officer  pursuant  to  provisions  of  .'•ec- 
tion  10(d)  of  Pub.  L.  92-463.  The  Commit- 
tee Management  Officer  was  d^'egated  the 
authority  to  make  determinations  by  the 
Director.  NSF.  on  February  11,  1976. 

M.  Rebecca  Winkler. 

Acting  Committee 
Management  Officer. 

January  12.  1977. 
|PR  Doc  77-1452  Filed  1-14-77:8:45  am] 
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SUB  PANEL  FOR  NATIONAL  NEEDS  GRAD- 
UATE TRAINEESHIP  PROGRAM  ADVI- 
SORY PANEL  ON  SCIENCE  EDUCATION 
PROJECTS 

Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  the 
National  Science  Foundation  announces 
the  followinf  meeting: 

Nfti'iie:  Sub  Panel  for  National  Needs  Gradu- 
ate Tralneeslilp  Program. 

Dnte  and  Time:  February  3-5.  1977:  February 
3,  7:00  p.m.  to  10:00  p.m  :  February  4,  8:30 
am.  to  5.00  p  in  :  February  5.  8:30  .i  m  to 
3.00  pm. 

Pla^e:    Cj\ia!l!y    Ip.ii-Do*iito\vn,    Massadni- 
setts    Avenue    and    Tlionias    Circle,    NW . 
'     Washington.  DC. 

Type  of  Meetint::  Clo.-;ed. 

Contact  Person:  Dr.  DouKi:i'-  S  Chapiii.  Head. 
Graduate  and  Postdoctoral  Prograni«:. 
Room  478.  National  Science  Foundation, 
5225  WLsconsin  Avenue.  NW.,  Washington, 
DC.  20550,  telephone  (202)   282-7154. 

Purpose  of  Panel:  To  provide  advice  and 
recommendations  cor.cerni r.tc  support  for 
science  education. 

Agenda:  To  review. and  evaluate  science  edu- 
cation proposals  and  projects  as  part  of  the 
.aelection  proopss  for  awards. 

Reason  For  Closing:  The  proposals  and  proj- 

.  ects  being  reviewed  include  Information  of 
a  proprietary  or  confidential  nature,  in- 
cluding technical  Information;  financial 
data,  such  as  salaries:  and  personal  infi-r,- 
m&tfon  concerning  individuals  associated 
with  the  proposals  and  project.s.  There 
matters  are  within  exemptions  i  i)  and  (6) 
of  5  U.S.C.  552 lb).  Freedom  of  Informa- 
tion Act.  The  rendering  of  advice  by  the 
^  panel  Is  considered  to  be  a  part  of  the 
Found.ition's  deliberative  process  and  Is 
thvta  subject  to  exemption  (5)   of  the  Act. 

Authority  to  Close  Meeting:  This  determina- 
tion was  made  by  the  Committee  Manage- 
ment Officer  pursuant  to  provisions  of  sec- 
tion 10(d)  of  Pub  L.  02-463.  The  Commit- 
tee Management  Officer  was  delegated  the 
authority  to  make  determinations  by  the 
Dire  lor.  NSF.  en  February  11,  1976. 

M.  Rebecca  Winkler. 

Acting  Committee 
Management  Officer. 

JA.NrARY    12.    1977. 

IFRDoc.77-1451  Filed  1-14  T7;8:45  am] 

NUCLEAR   REGUUTORY 
COMMISSION 

ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS,  SUBCOMMITTEES  ON 
THE  CHEROKEE  NUCLEAR  STATION, 
UNITS  1.  2,  AND  3,  AND  THE  PERKINS 
NUCLEAR  STATION,  UNITS  1,  2,  AND  3 

Meeting  Postponed 

The  Januarj-  19.  1977  meeting  of  sub- 
ject Subcommittees  has  been  postponed 
to  March  1.  1977.  It  will  still  be  held  at 
the  Roadway  Inn  Ainwrt,  4040  1-85  and 
Little  Rock  Road.  Charlotte  NC  (704/ 
394-4111  •  and  the  agenda  will  remain 
the  same  as  announced  in  Federal  Rec- 
ISTER  Vol.  41.  No.  252,  Thursday,  Deo  30, 
1976. 

If  written  commait^  are  mailed  for 
consideration  at  this  meeting,  they 
should  be  postmarked  no  later  than  Feb. 
22,  1977,  addressed  to  Mr.  Garj-  R. 
Quittschreiber.  ACRS  fmc.  Wash  D.C. 
20555. 


Copies  of  tlie  transcript  and  minutet 
of  the  meeting  will  be  made  available  for 
Inspection  on  or  after  March  10  and 
June  1,  1977«-  respectively,  at  the  Pub- 
lic Document  Rooms  listed  in  cited  FR 
notice. 

Dated:  Januan.-  12,  1977. 

John  C.  Hoyle. 
Advisory  Committee 
Management  Officer. 


(FK  Do<.' 
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ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS,  SITING  EVALUATION 
SUBCOMMITTEE 

Meeting  I 

In  accordance  with  the  purposes  of 
Sections  29  and  182  b.  of  tlie  Atomic 
Energy  Act  i42  U.S.C.  2039,  2232  b.> ,  tlie 
ACRS  Siting  Evaluation  Subcommittee 
will  hold  a  meeting  on  February  2,  1977 
in  Room  1146,  1717  H  Street,  N.W.. 
Washington.  DC  20555.  The  purpose  of 
tills  meeting  is  to  discuss  nuclear  facility 
siting. 

The  agenda  for  subject  meeting  shall 
be  a.s  follows: 

Wed.nescay     Fkbrlary   2,    1377 


8:30    A.M  — 9:00    AM.     1  OPEN  > 

The  Subcommittee  will  meet  In  Execiulve 
Ses.sion  with  any  of  its  consultants  who  may 
be  present  to  explore  their  prellmlnarj- 
oplnions  regarding  matters  which  should  be 
considered  In  order  to  formulate  a  Subcdm- 
nalttee  report  and  recommendations  to  the 
full  Committee. 

9:00    A.M.   fNTII.  CONCLUSION   OF   Bl'SlNESS 
tOPEN) 

The  Subcommittee  will  hear  presentations 
by  and  hold  discussions  with  rejM-esentatlTes 
of  the  NRC  Staff  regarding  matters  perti- 
nent to  this  review. 

The  Subcommittee  may  caucus  to  de- 
termine whether  matters  have  been  ad- 
equately covered  and  whether  they  are 
ready  for  review  by  the  full  Committee. 
During  the  session. Subcommittee  mem- 
bers and  consultants  will  discuss  their 
opinions  and  recommendations  on  these 
matters. 

Practical  considerations  may  dictate 
alterations  in  the  ^genda  or  schedule. 
The  Chairman  of  the  Subcommittee  Is 
empowered  to  conduct  the  meeting  in  a 
Aianner  that,  in  his  judgment,  wiU  fa- 
cilitate the  orderly  conduct  of  business, 
including  provisions  to  carr^'  over  an  In- 
completed session  from  one  day  to  the 
ne.xt. 

The  Advisor>'  Committee  on  Reactor 
Safeguards  is  an  independent  group 
established  by  Congress  to  review  and 
report  on  each  application  for  a  con- 
struction permit  and  on  each  applica- 
tion for  an  operating  license  for  a  re- 
actor facility  and  on  certain  'Other  nil- 
clear  safety  matters.  The  Committers 
reports  become  a  part  of  the  public  rec- 
ord. Although  ACRS  meetings  are  ordi- 
narily open  to  the  public  and  provide  for 
oral  or  written  statements  to  be  con- 
sidered as  a  part  of  the  Committee's  in- 
formation ^thering  procedure  concern- 
ing the  health  and  safety  of  the  public. 


t)ie\  jire  not  adjudicatory  type  hearings 
such  as  are  conducted  by  the  Nuclear 
Regulators-  Commission's  Atomic  Safety 
Si  Licensing  Board  as  part  of  the  Com- 
mission's licensing  process.  ACRS 
meetings  do  not  normally  treat  matters 
pertaining  to  envii-onmental  impacts 
outside  the  safety  area. 

With  respect  to  public  participation  in 
the  meeting,  the  following  shall  apply: 

•  a)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  may  do 
so  by  providing  a  readily  reproducible 
copy  to  the  Subcommittee  at  the  begin- 
ning of  Che  meeting.  Comments  should  be 
limited  to  safety  related  areas  within 
the  Committee's  purview. 

Persons  desiring  to  mail  written  com- 
ments may  do  so  by  sending  a  readily 
reproducible  copy  thereof  in  time  for 
consideration  at  this  meeting.  Comments 
postmarked  no  later  than  January  26, 
1977  to  Mr.  Thomas  G.  McCreless,  ACRS, 
NRC,  Washington,  D.C.  20555,  will  nor- 
mally be  received  in  time  to  be  considered 
at  this  meeting. 

<b)  Those  persons  wishing  to  make 
an  oral  statement  at  the  meeting  should 
make  a  written  request  to  do  so.  iden- 
tifying the  topics  and  desired  presenta- 
tion time  so  that  appropriate  arrange- 
ments can  be  made.  The  Committee  will 
receive  oral  statements  on  topics  rele- 
vant to  the  Committee's  purview  at  an 
appropriate  time  chosen  by  the  Chair- 
man of  the  Subcommittee. 

'c)  Further  information  regarding 
topics  to  be  discussed,  whether  the  meet- 
ing has  been  cancelled  or  rescheduled, 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral  state- 
ments and  the  time  allotted  therefor  can 
be  obtained  by  a  prepaid  telephone  call 
on  February  1,  1977  to  the  Office  of  the 
Executive  Director  of  the  Committee 
'telephone  202/634-1374.  ATTN:  Mr. 
Thomas  G.  McCreless>  between  8:15  a.m. 
and  5:00  p.m.,  EST. 

*d)  Questions  may  be  propounded 
only  by  members  of  the  Subcommittee 
and  its  consultants. 

<e)  The  use  of  still,  motion  picture, 
and  television  cameras,  the  physical  in- 
stallation and  presence  of  which  will  not 
interfere  with  the  conduct  of  the  meet- 
ing, will  be  permitted  both  before  and 
after  the  meeting  and  during  any  recess. 
The  use  of  such  equipment  will  not, 
however,  be  allowed  while  the  meeting 
is  in  session. 

If)  A  copy  of  tlie  transcript  of  the 
open  portion's)  of  the  meeting  where 
factual  Information  is  presented  and  a 
copy  of  the  minutes  of  the  meeting  will 
be  available  for  Inspection  on  or  after 
February  9  and  May  2,  1977,  respectively, 
at  the  NRC  Public  Document  Room.  1717 
H  St.  NW.,  Washington,  D,C.  20555, 

Copies  may  be  obtained  upon  payment 
of  appropriate  chaises. 

Dated:  January  12, 1977. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 

[FR  Doc  77-1472  Filed  l-14-77;8:45  am) 
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ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS.  WORKING  GROUP  ON 
ASSESSMENT  OF  SELECTED  LIGHT- 
WATER  REACTOR  SAFETY  MATTERS 

Meeting 

In  accordance  with  the  purposes  of 
sections  29  and  182  b.  of  the  Atomic  En- 
ergy Act  (42  U.S.C.  2039.  2232b.'.  the 
ACRS  Working  Group  on  Assessment  of 
Selected  Light-Water  Reactor  Safety 
Matters  will  meet  on  February'  1.  1977  in 
Room  1046,  1717  H  Street.  N.W..  Wash- 
ington, D.C.  20555.  The  purpose  of  this 
meeting  is  to  review  selected  matters 
related  to  LWR  safety  referred  to  it  by 
the  NRC. 

The  agenda  shall  be  as  follows : 

Tuesday.  February  1.  1977 

8:30  A.M. 9:00A.M.    lOPEN' 

The  Working  Group  will  meet  In  E.xecutive 
Session,  with  any  of  Its  consultants  who 
may  be  present,  to  e.xplore  and  exchange  their 
preliminary  opinions,  based  upon  their  in- 
dependent review  of  ref)orts  regarding  mat- 
ters which  should  be  considered  in  order  to 
formulate  a  Working  Group  rep>ort  and  rec- 
ommendations to  the  full  Committee.  . 

9:00  A.M.  UNTIL  CONCLUSION  OF  BUSINESS 

The  Working  Group  will  hear  presentations 
by  and  hold  discussions  with  respentatives 
of  the  NBC  StafiE  and  the  nuclear  industry. 
and  their  consultants,  pertinent  to  -elected 
matters  relating  to  LWR  safety. 

The  Working  Group  may  caucus  to 
determine  whether  the  matters  identi- 
fied in  the  initial  session  have  been  ade- 
quately covered  and  whether  the  proj- 
ect is  ready  for  review  by  tlie  full  Com- 
mittee. During  this  session.  Working 
Group  members  and  consultants  will  dis- 
cuss their  opinions  and  recommenda- 
tions on  these  matters. 

It  may  be  necessarj-  for  the  Working 
Group  to  hold  one  or  more  closed  ses- 
sions for  the  purpose  of  reviewing  in- 
ternal Commission  documents  or  to  ex- 
plore with  tlie  NRC  Staff  and  partici- 
pants matters  involving  proprietary  in- 
formation. It  may  also  be  necessarj'  to 
hold  a  closed  sessicm  to  receive  reports 
from  individual  NRC  Staff  members  who 
may  wish  to  discuss  with  the  ACRS  their 
advice,  (H>inions,  and  personnel  policy 
suggestions  and  who  may  only  be  willing 
to  discuss  some  matters  in  a  closed  ses- 
sion. It  is  the  preference  of  the  Work- 
ing Group  to  have  this  portion  of  the 
meeting  in  open  session.  Accordingly,  if 
these  individuals  are  willing  t-o  di,scuss 
their  opinions  in  open  session,  this  por- 
tion of  the  meeting  will  be  open. 

I  have  determined,  in  accordar.ce  with 
subsection  10' di  of  Public  Law  92-463. 
that  it  is  necessary  to  close  portions  of 
the  meeting  as  noted  above  to  protect 
intra  agency  memoranda  '5  L^.S.C.  552 
'  b  >  '  5  •  ' ,  to  protect  proprietary  informa- 
tion '5  U.S.C,  552 1 b>  i4i,  and  to  protect 
the  confidentiality  of  internal  NRC  Staff 
opinions  and  recommendations,  which, 
if  written,  would  fall  within  the  provi- 
sions of  exemption  5  U.S.C.  552ib>'5i. 
to  promote  the  full  and  frank  exchange 
of  these  matters  between  individual  NRC 
Staff  members  and  the  ACRS  '5  U.S.C. 


552'bi  '5'  >.  and  which  relate  to  the  in- 
ternal personnel  rules  and  practices  of 
the  Commission  (5  TJS.C.  552(b)(2)), 
and  to  prevent  the  discloeure  of  infor- 
mation of  a  personal  nature  which 
would  constitute  an  unwarranted  in- 
vasion of  personal  privacy  (5  U.S.C,  552 
<  b '  <  6  •  > .  Separation  of  factual  informa- 
tion from  the  exempt  material  which 
may  be  discussed  in  these  closed  sessions 
is  not  considered  practical. 

Practical  considerations  may  dictate 
alterations  in  the  above  agenda  or 
schedule.  The  Ciiairman  of  the  Work- 
ing Group  is  empowered  to  conduct  the 
meeting  in  a  manner  that,  in  his  judg- 
ment, will  facilitate  the  orderly  conduct 
of  business.  Including  provisions  to  carry 
fier  an  incompleted  open  session  from 
one  day  to  the  next. 

The  Advisory  Committee  on  Reactor 
Safeguards  is  an  independent  group 
established  by  Congress  to  review  and 
report  on  each  application  for  a  con- 
struction permit  and  on  each  application 
for  an  operating  license  for  a  reactor 
facility  and  on  certain  other  nuclear 
safety  matters.  The  Committee's  reports 
become  a  part  of  the  public  record.  Al- 
though ACRS  meetings  are  ordinarily 
open  to  the  public  and  pro\ide  for  oral 
or  wTitten  statements  to  be  considered 
as  a  part  of  the  Committees  informa- 
tion gathering  procedure  concerning  the 
health  and  safety  of  the  public,  they  are 
not  adjudicator!.-  type  hearings  such  as 
are  conducted  by  the  Nuclear  Regulatory 
Commission's  Atomic  Safety  &  Licensing 
Board  as  part  of  the  Commission  s  li- 
censing process.  ACRS  meetings  do  not 
normally  treat  matters  pertaining  to 
environmental  impacts  out.side  the 
safety  area. 

With  respect  to  public  participation  in 
the  open  portion  of  the  meeting,  the  fol- 
lowing requirements  shall  apply: 

<a>  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  items 
may  do  so  by  providing  a  readily  repro- 
ducible copy  to  the  Working  Group  at  the 
beginning  of  the  meeting.  Comments 
should  be  limited  to  safety  related  areas 
within  the  Working  Group's  purview. 

Persons  desiring  to  mail  written  com- 
ments may  do  so  by  sending  a  readily 
reproducible  copy  thereof  in  time  for 
consideration  at  this  meeting.  Comments 
pastmarked  no  later  than  January  25. 
1977  to  Mr.  R.  L.  Wright,  Jr.,  ACRS,  NRC. 
Washington.  DC.  20555  will  normally  be 
received  in  time  to  be  considered  at  this 
meeting. 

'  b  I  Those  persons,  wishing  to  make  an 
oral  statement  at  the  meeting  should 
make  a  written  request  to  do  so.  identify- 
ing the  topics  and  desired  presentation 
time  so  that  appropriate  arrangements 
can  be  made.  The  Working  Group  will 
receive  oral  statements  on  topics  rele- 
vant to  its  purview  at  an  appropriate 
time  chosen  by  the  Chairman  of  the 
Working  Group. 

I  c  Further  information  regarding 
topics  to  be  discussed,  whether  the  meet- 
ing has  been  cancelled  or  rescheduled, 
the  Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 


and  the  time  allotted  therefor  can  be  ob- 
tained by  a  prepaid  telephone  call  on 
January  31,  1977  to  the  Office  of  the 
Executive  Director  of  the  Committee 
•  telephone  202/634-1919.  Attn:  Mr.  R.  L. 
Wright.  Jr.)  between  8:15  a.m.  and  5:00 
p.m..  EST. 

•  dt  Questions  may  be  propounded  only 
by  members  of  the  Working  Group  and 
its  consultants. 

'C'  The  use  of  still,  motion  picture, 
and  television  cameras,  the  physical  in- 
stallation and  presence  of  which  will  not 
interfere  with  the  conduct  of  the  meet- 
ing, wai  be  permitted  both  before  and 
after  the  meeting  and  during  any  recess. 
The  use  of  such  equipment  will  not.  how- 
ever, be  allowed  while  the  meeting  is  in 
sei='=ion. 

'f  I  Persons  with  agreements  or  orders 
permitting  access  to  proprietary  infor- 
mation may  attend  portions  of  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  nnd  relote  to  the 
material  being  discussed. 

The  Executive  Director  of  the  ACRS 
should  be  informed  of  such  an  agreement 
at  least  three  working  days  prior  to  the 
meeting  so  that  the  agreement  can  be 
confirmed  and  a  determination  can  be 
made  regai-ding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  Minimum 
information  provided  should  include  in- 
formation regarding  the  date  of  the 
agreement,  the  scope  of  material  includ- 
ed in  the  agreement,  the  project  or  proj- 
ects involved,  and  the  names  and  titles 
of  the  persons  signing  the  agreement 
Additional  information  may  be  requested 
to  identify  the  specific  agreement  in- 
volved. A  copy  of  the  executed  agreement 
should  be  provided  to  Mr.  R.  L.  Wright. 
Jr..  of  the  ACRS  OCBce.  prior  to  the  be- 
ginning of  the  meeting. 

'g'  A  copy  of  the  transcript  of  the 
open  portion!  s»  of  the  meeting  where 
factual  information  is  presented  and  a 
copy  of  the  minutes  of  the  meeting  will 
be  available  for  inspection  on  or  after 
February  8,  and  May  2.  1977,  respectively, 
at  the  NRC  Public  Document  Room.  1717 
H  St.,  N.W..  Washington,  D.C.  20555. 

Copies  may  be  obtained  upon  payment 
of  appropriate  charges. 

Dated:  Januarj-  12.  1977. 

»  John  C.  Hoyle. 

AdiHsory  Committee 
Management  Officer. 

|FH  Dv>c7T    1473  Filed   1-14-77:8:45  am! 


ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS,  SUBCOMMITTEE  ON 
RESOLUTION  OF  GENERIC   ITEMS 

Meeting 

In  iiccordance  with  tlie  pui'jjoses  of 
sections  29  and  182  b.  of  the  Atomic  En- 
ei-gj-  Act  (42  U.S.C.  2039,  2232  b.  > ,  the 
ACRS  Subcommittee  on  the  Resolution 
of  Generic  Items  will  hold  a  meeting  on 
February  2.  1977  in  Room  1062.  1717  H 
St..  N.W.,  Washington,  D.C.  20555.  The 
purpose  of  this  meeting  is  to  review  the 
status  of  generic  itens  identified  by  the 


FED;RAL   REC-iSlER,   Vol.   42,    NO.    11 — MONDAY,   JANUARY    17,    }»77 


:v2>Ci 


NOTICES 


ACRS  and  to  determine  if  any  new  items 
should  be  added  to  the  list. 
The  agenda  for  subject  meeting  shall 

be  as  follows : 

WroNEsoAY.  Februaev  2.  1977 

8:3*  A.M.—groo  a.m.   (opeiO 

The  Subcommittee  will  meet  In  Executive 
Session,  with  any  of  Its  conaultants  who  may 
be  present,  to  explore  their  preliminary  opln- 
iorts,  based  upon  their  Independent  review 
of  safety  reports,  regarding  matters  which 
.should  be  considered  during  the  open  session 
ni  order  to  formulate  a  Subcommittee  report 
and  recommendations  to  the  full  Committee. 


9: 00   AM 


until  conclusion  of  business 
(open) 


Tlie  Subcommittee  will  hear  presentations 
by  and  hold  dtscuseions  with  representative> 
Of  the  NHC  Staff  regarding  matters  pertinent 
to  this  review. 

The  Subcommittee  may  caucus  in  a 
brief,  closed  session  to  determine  whether 
the  mattei-s  identified  in  the  initial  ses- 
sion have  been  adequately  covered  and 
whether  they  are  ready  for  review  by  the 
full  Committee.  Durtog  the  session  Sub- 
committee members  and  consultants  will 
discuss  their  opinions  and  recommenda- 
tions on  these  matters. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  Public  Law  92-463. 
that  it  Is  necessary  to  conduct  the  above 
closed  session  to  protect  the  free  inter- 
change of  internal  views  in  the  final 
stages  of  the  Subcommittee's  deliberative 
process  (5  U.S.C.  552(b)  (5) ) .  Separation 
of  factual  material  from  individuals'  ad- 
vice, opinions,  and  recommendations 
while  closed  Executive  Sessions  are  in 
progress  is  considered  impractical. 

Practical  considerations  may  dictate 
alterations  in  the  above  agenda  or  sched- 
ule. The  Chairman  of  the  Subcommittee 
is  empowered  to  conduct  the  meeting  in 
a  manner  that,  in  his  judgment,  will  fa- 
cilitate the  orderly  conduct  of  business, 
including  provisions  to  carry  over  an 
incompleted  open  session  from  one  day 
to  the  next. 

The  Advisory  Committee  on  Reactor 
Safeguards  is  an  independent  group  es- 
tablished by  Congress  to  review  a.nd  re- 
port on  each  application  for  a  construc- 
tion permit  and  on  each  application  for 
an  operating  license  for  a  reactor  facili- 
ty and  on  certain  other  nuclear  safety 
matters.  The  Committee's  reports  be- 
come a  part  of  the  public  record.  Al- 
though ACRS  meetings  are  ordinarily 
open  to  the  public  and  provide  for  oral 
or  written  statements  to  be  considered 
as  a  part  of  the  Committee's  informa- 
tion gathering  procedure  concerning  the 
health  and  safety  of  the  public,  they  are 
not  adjudicatory  tyite  hearings  such  as 
are  conducted  by  the  Nuclear  Regulatorj- 
Commission's  Atomic  Safety  &  Licensing 
Board  as  part  of  the  Commission's  li- 
censing process.  ACRS  meetings  do  not 
normally  treat  matters  pertaining  to 
environmental  impacts  outside  the  safe- 
ty 8urea. 

With  respect  to  public  participation  in 
the  open  portion  of  the  meeting,  the  fol- 
lowing requirements  shall  apply: 

I  a)  Persons  wishing  to  submit  writ- 
ten statements  regarding  the  agenda  may 


do  so  by  providing  a  readily  reproducible 
copy  to  the  Subcommittee  at  the  begin « 
nlng  of  t^e  meeting.  Cconments  should 
be  limited  to  safety  related  areas  within 
the  Committee's  purview. 

Persons  desiring  to  mail  written  com- 
ments may  do  so  by  sending  a  readily 
reproducible  copy  thereof  in  time  for 
consideration  at  this  meeting.  Comments 
postmarked  no  later  than  January  26, 
1977  to  Mr.  John  C.  McKiiUey,  ACRS, 
NRC,  Washington,  D.C.  20555,  will  nor- 
mally be  i-eceived  in  time  to  be  considered 
at  this  meeting. 

(b)  Those  persons  wishing  to  make  an 
oral  statement  at  the  meeting  should 
make  a  written  request  to  do  so,  iden- 
tifying the  topics  and  desired  presenta- 
tion time  so  that  appropriate  arrange- 
ments can  be  made.  The  Committee  will 
receive  oral  statements  on  topics  relevant 
to  the  Committee's  purview  at  an  appro- 
priate time  chosen  by  the  Chairman  of 
the  Subcommittee. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  the  meclt- 
ing  has  been  cancelled  or  rescheduled, 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral  state- 
ments and  the  time  allotted  therefor  can 
be  obtained  by  a  prepaid  telephone  call 
on  February  1,  1977  to  the  Office  of 
the  Executive  Director  of  the  Committee 
•  telephone  202  634-1371,  Attn:  Mr.  John 
C.  McKiiileyi  between  8:15  a.m.  anfl 
5 :00  p.m..  EST. 

<di  Questions  may  be  propoimded 
only  by  members  of  the  Subcommittee 
and  its  consultants. 

(e»  The  use  of  still,  motion  picture, 
and  television  cameras,  the  physical  in- 
stallation and  presence  of  which  will 
not  interfere  with  the  conduct  of  the 
meeting,  will  be  permitted  both  before 
and  after  the  meeting  and  during  any 
recess.  The  use  of  such  equipment  wiH 
not,  however,  be  allowed  while  the  meet- 
ing is  in  session. 

If)  A  copy  of  the  transcript  of  the 
open  portion  ts)  of  the  meeting  where 
factual  information  is  presented  and  a 
copy  of  the  minutes  of  the  meeting  will 
be  available  for  inspection  on  or  after 
February  9,  and  May  2,  1977,  respec- 
tively, at  the  NRC  Public  Document 
Room,  1717  H  St.,  N.W.,  Washington, 
D.C.  20555. 

Copies  may  be  obtained  upon  payment 
of  appropriate  charges. 

Dated:  January  12,  1977. 

John  C.  Hoyle. 
Advisory  Committee 
Management  Officer. 

IPR  Doc.77    1474  Piled  l-14-77;8:45  ami 


( Docket  No.  50-305 1 

WISCONSIN  PUBLIC  SERVICE  CORP. 

Proposed  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory  Com- 
mission (the  Commission)  is  considering 
issuance  of  an  amendment  to  P^illty 
Operating  License  No.DPR-43,  issued  to 
Wisconsin  Public  Service  Corporatlai, 
Wisconsin  Power  and  Light  Company 


and  Madison  Gas  and  Electric  Company 
<  the  licensee  > ,  for  operation  of  the  Ke- 
waunee Nuclear  Power  Plant  located  in 
Kewaunee.  Wisconsin. 

The  amendment  would  increase  the 
total  peaking  factor,  Fq,  from  2.11  to 
2.25  as  a  result  of  a  reanalysis  of  the 
ECCS  assuming  a  reactor  vessel  upper 
head  fluid  temperature  equal  to  the  hot 
leg  temperature  in  accordance  with  the 
"Order  for  Modification  of  License "  is- 
sued on  August  27.  1976. 

By  February  16,  1977  the  licensee  may 
file  a  request  for  a  hearing  and  any  per- 
son whose  interest  may  be  affected  by 
this  proceeding  may  file  a  request  for  a 
hearing  in  the  form  of  a  petition  for  leave 
to  intervene  with  respect  to  the  issuance 
of  the  amendment  to  the  subject  facility 
operating  license.  Petitions  for  leave  to 
intervene  must  be  filed  under  oath  or 
affirmation  in  accordance  with  the  pro- 
visions of  §  2.714  of  10  CFR  Part  2  of  the 
Commission's  regulations.  A  petition  for 
leave  to  intei-vene  must  set  forth  the  in- 
terest of  the  petitioner  in  the  proceeding, 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  and  the  peti- 
tioners  contentions  with  respect  to  the 
proposed  licensing  action.  Such  petitions 
must  be  filed  in  accordance  with  the 
provisions  of  this  Federal  Register  no- 
tice and  §  2.714,  and  must  be  filed  with 
the  Secretai-y  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission,  Wash- 
ington. d:c.  20555,  Attention:  Docketing 
and  Service  Section,  by  the  above  date. 
A  copy  of  the  petition  and/or  request 
for  a  hearing  should  be  sent  to  the  Exec- 
utive Legal  Director,  U.S.  Nuclear  Reg- 
ulatory Commission,  Washington,  D.C.  ■ 
20555,  and  to  Steven  E.  Keane,  Esqujrp. 
Foley,  Sammond  and  Lardner,  735  North 
Water  Street,  Milwaukee,  Wisconsin 
53202.  attorney  for  the  licensee. 

A  petition  for  leave  to  intervene  must 
be  accompanied  by  a  supporting  affidavit 
which  identifies  the  specific  aspect  or 
aspects  of  the  proceeding  as  to  which 
intei-vention  Is'desired  and  specifies  with 
particularity  the  facts  on  which  the  pe- 
tioner  relies  as  to  both  his  interest  and 
his  contentions  with  regard  to  each  as- 
pect on  which  intervention  is  requested. 
Petitions  stating  contentions  relating 
only  to  matters  outside  the  Conimission'.s 
jurisdiction  will  be  denied. 

All  petitions  will  be  acted  upon  by  the 
Commission  or  licensing  board,  desig- 
nated by  the  Commission  or  by  tlie  Chair- 
man of  the  Atomic  Safety  and  Licensing 
Board  Panel.  Timely  petitions  will  be 
considered  to  determine  whether  a  hear- 
ing should  be  noticed  or  another  appro- 
priate order  issued  regarding  the  dispo- 
sition of  the  petitions. 

In  the  event  that  a  hearing  is  held  nnd 
a  person  is  permitted  to  intervene,  he 
becomes  a  party  to  the  proceeding  and 
has  a  right  to  participate  fully  in  the 
conduct  of  the  heariiig.  For  example,  he 
may  present  evidence  and  examine  anJ 
cross-examine  witnesses. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  amend- 
ment dated  December  10,  1976,  which  is 
available  for  public  inspection  at  the 
Commission's   Public   I>ocument   Room, 
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nn  H  street,  NW.,  Washingt<Hi,  D.C. 
and  at  the  Kewaunee  Public  Library,  314 
Milwaukee  Street,  Kewaunee,  Wlscwisto 
20555. 

Dated  atBethesda,  Maryland,  this  10th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

A.  SCHWENCER, 

Chief,  Operating  Reactors  Branch 
No.  1.  Division  of  Operating 
Reactors. 

[VR  Doc.77-1476  Filed  l-14-77;8:45  am) 


IDqcket  No.  60-286) 

CONSOLIDATED  EDISON  COMPANY  OF 
NEW  YORK.  INC.  AND  POWER  AUTHOR- 
ITY OF  THE  STATE  OF  NEW  YORK 

Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory  Commis- 
sion (the  Commission)  has  Issued 
Amendment  No.  6  to  Facility  Operating 
License  No.  DPR-64,  issued  to  Consoli- 
dated Edison  Company  of  New  York,  Inc. 
and  the  Power  Authority  of  the  State  of 
New  York  (the  licensees),  which  revised 
Teohnical  Specifications  for  operation  of 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (the  facility)  located  hi  Bu- 
chanan, Westchester  County,  New  Yore. 
The  amendment  is  effective  as  of  its  date 
of  issuance. 

The  amendment  revises  the  Teclmical 
Specifications  to  establish  requirements 
for  Inspection  and  testing  of  shock  sup- 
pressors <snubbers^  at  Indian  Point  Unit 
No.  3. 

The  application  for  the  amendment 
complies  with  the  standards  and  require- 
ments o(  the  Atomic  En«7  Act  of  1954, 
as  amended  (the  Act) ,  end  the  Commis- 
sion's rules  and  regulations.  The  Com- 
mission has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  pubUc  notice  of 
this  amendment  was  not  required  since 
the  amendment  does  not  Involve  a  sig- 
nificant hazards  consideration. 

The  CJommissIon  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
Impact  and  that  pursuant  to  10  CFR  51.5 
(d)  (4)  an  environmental  impact  state- 
ment, or  negative  declaration  and  envi- 
roiunental  Impact  appraisal  need  not  be 
prepared  in  connection  with  tlie  issuance 
of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  transmitted  by  letter  dated 
November  23,  1976,  (2)  Amendment  No. 
6  to  License  No.  DPR^4,  and  (3)  the 
CcMnmlssion's  related  Safety  Evaluation. 
All  of  these  items  are  avail^le  for  pubUc 
Inspection  at  the  Commission's  Pubhc 
Document  Room,  1717  H  Street,  N.W., 
Washington,  D.C.  and  at  the  Hendrlck 
Hudson  Free  Ubrary.  31  Albany  Post 
Road,  Montrose,  New  Yoi^. 

A  oopy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 


U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda.  Maryland,  this  4th 
day  of  January  1977. 

For  the  Nuclear  Regulalor>  Coninus- 
sion. 

Robert  W.  Reid, 
Chief,       Operating       Reactor  5^ 
Branch    No.    4,    Division    oi 
Operating  Reactors. 

IPR  I>K\  77-1476  PUed  1-14-77,8  46  »nv 


jDockeus  Nos.  50-247  &nu  50-286) 

CONSOLIDATED  EDISON  COMPANY  OF 
NEW  YORK,  INC.  AND  POWER  AUTHOR- 
ITY OF  THE  STATE  OF  NEW  YORK 

Issuance  of  Amendments  to  Facility 
Operating  Licenses 

Tlie  U.S.  Nucletw  Regulatory  Commts- 
sion  (the  Commission)  has  issued  to 
ConsoUdated  Edison  Company  of  New 
York,  Inc.  (Con  Ed),  Amendment  No.  26 
to  Facility  Operating  License  No.  DPR- 
26  for  the  Indian  Point  Nuclear  Generat- 
ing Unit  No.  2,  and  has  issued  to  Con  Ed 
and  thyPower  Authority  of  the  State  of 
New  York,  Amendm^it  No.  5  to  Facihty 
Operating  License  No.  DPR-64  for  In- 
dian Point  Nuclear  Generating  Unit  No. 
3.  These  amendments  revised  Technical 
Specifications  for  operation  of  Indian 
Point  Units  Nos.  2  and  3  located  in 
Buchanan,  Westchester  County.  New 
York.  The  amendments  are  effective  as 
of  the  date  of  issuance.        1^ 

These  amendments  revise  the  Tech- 
nical Specifications  to  change  require- 
ments for  administrative  controls  at 
each  unit.  The  changes  principally  per- 
tain to  assignments  of  key  personnel 
within  the  plant  organization 

The  appUcatlons  for  the  amendments 
comply  with  the  standards  and  require- 
ments of  the  Atomic  Energy-  Act  of  1954. 
as  amended  (the  Act) ,  and  ttie  CommL";- 
sion's  rules  and  regulations.  The  Com- 
mission has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis- 
si(»i's  rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the  li- 
cense amendments.  Prior  public  notice 
of  tliese  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  Issuance  of  the.se  amendments  will 
not  result  in  any  significant  environ- 
mental impact  and  that  pursuant  to  10 
CFR  51.5(d)(4)  an  environmental  Im- 
pact statement,  or  negative  declaration 
and  environmental  impact  appraisal 
need  not  be  prepared  In  cormectlon  with 
Issuance  of  these  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendments  transmitted  by  letters  dated 
August  27,  1976  and  November  9,  1976, 
(2)  Amendment  No.  26  to  License  No. 
DPR-26,  (3)  Amendment  No.  5  to  License 
No.  DPRr-64,  and  (4)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
Items  are  available  for  public  Inspection 
at  the.  CommlsslOTi's  Public  Document 


Room,  1717  H  Street,  N.W.,  Washington. 
D.C.  and  at  the  Hendrlck  Hudson  Free 
Library,  31  Albany  Post  Road,  Montrose. 
New  York. 

A  copy  of  items  (2),  (3).  and  (4>  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclesur  Regulatory  C<Mnmlsslon, 
Washington,  D.C.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this  4th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Robert  W    Reiu 
Chief.       Operating       Reactors 
Branch    No.    4.    Divi.<iiov    d 
Operating  Reactors. 

,  FF  IX>c  77-1477  PUed  1-14-77    8  4.    a:: 


I  Docket  Nos.  50-329,  50  330 1 

CONSUMERS  POWER  CO.  (MIDLAND 
PLANT,   UNITS  1   AND  2) 

Order 

•  1  I  Tlie  parties  have  been  unable  to 
agree  on  the  scheduling  of  witnesses  for 
the  evidentiary  session  beginning  Janu- 
ary 18,  1977.  Because  we  are  reluctant  to 
Interfere  with  the  presentation  of  its  ca.se 
by  a  party  carrying,  at  least,  tlie  burden 
of  going  forward  with  the  evidence,  our 
order  will  follow  Ltoensee's  propasal. 

t2)  The  place  of  hearing  for  the  se.•^- 
sion  beginning  January  18,  1977.  lias  been 
changed  to  what,  we  are  advised,  is  larger 
space.  We  will  be  In  Room  1220  on  Jan- 
uai-y  18,  1977,  and  Room  204A  for  tlic 
balance  of  the  week,  both  in  the  Everett 
McKinley  Dhitson  Building,  219  Soutli 
Dearborn  Street,  Chieago,  niinoLs, 

(3)  The  Board  ts  imable  to  sit  dunng 
the  week  of  January '24,  1977,  and  the 
hearing  will  be  in  recess  from  Januarv 
21,  1977.  until  January  31,  1977.  when  it 
will  reconvene  at  a  time  and  a  room  tc 
be  designated. 

'4)  Dow  has  requested  that  the  Df- 
cember  14  1976  tran.script  be  amended  lo 
include: 

Mr    Wes>se: :    I   apologi.'.e   for    inlerrupin.i- 
but  I   must   correct  Mr.  Ro6.so's  statement 
'Dow  ha."!  said  they  believe  they  have  a  valid 
contractual  commitment."  Not  to  respond  t<. 
an  inaccurate  comment  when  one  Is  presen; 
might  well  constitnte  an  admission  by  sUenrc- 
in  some  future  proceeding  In  which  the  na- 
ture of  the  Dow-Consuraers  coutracluitl  oli- 
ligation  l.s  an  Issue, 

Dow  ha-s  never  taken  the  posit  jo:i  xy.,'  j- 
h;vs  a  valid  contractual  cojnmitnienl  witi, 
Consumers  What  I  said  earlier,  which  ha- 
b«>en  Dows  pcsillon  throughout.  Ls  thai  Dov 
will  continue  to  honor  our  contractual  oijl.- 
gatlons  a.s  we  see  them.  There  Is,  of  coursf 
a  substantial  difference  between  these  iw. 
positions. 

Mr.  Roe.so':  I  apologize  for  inadxfrx^ntly 
misquoting  Mr.  WesseVs  position. 

The  Staff  agrees  with  Dow  except  that 
it  urges  the  following  statement  to  b<= 
added  to  Mr.  Rosso's  comment : 

Mr.  Wessel'a  correction  does  not  chant;^  tr,«- 
import  of  what  I  said. 

The  Staff  alleges  the  omission  occurred 
after  page  939  of  the  transcript  and  be- 
fore page  940. 
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No  party  has  objected  to  the  Dow  re- 
quest nor  that  of  the  Staff.  Both  omis- 
sions therefore  should  be  added  to  t^e 
transcript. 

//  is  therefore  ordered:  il>  That  the 
order  of  witnesses  to  be  heard  during  the 
session  commencing  January  18,  1977. 
shall  be  Mr.  Keeley  (Parts  1  and  2  of  filed 
testimony) ,  Mr.  Howell.  Mr.  Temple.  Mr. 
Weeds.  Mr.  Hein  and  Mr.  Keeley  (Part.s 
3  and  4  >  : 

'II>'  That  tlie  time  and  place  of  hear- 
ing sessions  will  be  as  set  out  in  parts 
2  and  3  hereof: 

'1II>  That  the  transcript  is  ordered 
amended  as  asked  and  as  set  out  in  part 
'4>  hereof;  the  reporter  is  directed  to 
provide  a  new  page  939A  of  the  tran- 
script containing  the  material  there  set 
out^i.  the  reporter  shall  distribute  such 
new  page  to  each  party  or  other  person 
to  whom  copies  of  the  transcript  have 
been  furnished  for  inclusion  in  the  tran- 
script. 

Dated  at  Bethe.sda.  Maryland  thi>  7th 
day  of  January  1977.   ^ 

The    Atomic    Safety    and    Licensin 
Board. 

Frederic  J  Coufal. 
Chairman 


* 


I  PR  Do..' 
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I  Docket  No.  P-636Ai 

FLORIDA  POWER  AND  LIGHT  CO. 

Order 

In  the  matter  of  Florida  Power  and 
Light  Company.  (South  Dade  Nuclear 
Units) ;  Florida  Power  and  Light  Com- 
pany, (St.  Lucie  Plant,  Units  1  and  2) : 
Florida  Power  and  Light  Company, 
"Turkey  Point  Plant.  Units  3  and  4); 
Docket  Nos.  P-636A.  50-335A.  50-389A. 
50-250A.   50-251A. 

A  prehearing  conference  in  the  Soutli 
Dade,  proceeding  Docket  No.  P-636A.  has 
been  set  for  1:30  p.m.,  January  31.  1977. 

Oral  Arguments  on  the  St.  Lucie  and 
Turkey  Point  petitions,.  Docket  Nos. 
5a-335A;  50-389A;  50-250A;  and  50-251A 
will  be  heard  beginning  at  9:30  a.m..  Feb- 
ruary 1,  1977. 

Both  sessions  will  be  at  tlie  Commis- 
sion's hearing  room,  5th  &oot,  East-West 
Towers  Building.  4350  East-West  fligh- 
way.  Bethesda,  Maryland  20014. 

It  is  so  ordered. 

* 

Dated  this  10th  day  o£?' Janiuiry  1977 
at  Bethe.sda.  Maryland.     ^ 

For  the  Atomic  Safety  and  Licensing 
Board. 

Ivan  W.  Smith, 
Chairman  of  the  Board.    ' 

(FR  Doc  77-1479  Piled  1-14-77:8  45  am] 


Amendmenl  No.   11   to  I  icen-e  No.   12 
10042-01. 

The  license  amendment  provides  for 
the  following  changes  for  the  licensee's 
radioactive  waste  burial  site  located  near 
Sheffield.  lUinois. 

1.  Grants  authority  for  burial  of  ra- 
dioactive waste  in  new  trenches  iden- 
tified as  Trenches  14  and  14A. 

2.  Grants    authority    to    bury    liquid  ^ 
radioactive  waste  contained   in   scintil- 
lation liquid. 

3.  Deletes  authority  for  burial  of  tran.s- 
uranic  radioactive  waste  in  concentra- 
tions greater  than  10  nunocuries  per 
gram. 

4.  Updates  the  radiological  health  and 
safety  program  and  procedures  for  the 
Sheffield  site. 

The  Commission  has  determined  that 
prior  public  notice  of  proposed  issuance 
of  this  amendment  is  not  required  since 
the  amendment  does  not  involve  hazard 
considerations  different  from  those  pre- 
viously evaluated.  By  February  1.  1977, 
the  applicant  may  file  a  request  for  a 
hearing,  and  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  petition  for  leave  to  intervene  witii 
the  Commission  in  the  manner  pre- 
scribed in  the  Commission's  "Rule  of 
Practice".  10  CFR  Part  2. 

Dated  at  Bethesda.  Maryland  Janu- 
ary 7.  1977. 

For  the  Nuclear  Regulatory  Com- 
mission. 

Bernard  Singer. 
Chief,  Radioisotopes   Licensing 
Branch,  Division  of  Fuel  Cycle 
and  Material  Safety. 

I  PR  Doc  77-1480  Filed  1-14-77:8:45  :\m\ 


(Docket  No.  27-39; 

NUCLEAR  ENGINEERING  COMPANY, 
INC. 

Amendment  of  Byproduct,  Source  and 
Special  Nuclear  Material  License 

Please  take  notice  that  the  Nuclear 
Rerulatory     Commission     has     issued 


Tl-.o  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
5 1 .5 '  d '  ( 4  >  an  environmental  impact 
statement,  or  negative  declaration  and 
environmental  impact  appraisal  need  not 
be  prepared  In  connection  with  issuance 
of  this  amendment. 

For  further  details  with  respect  to 
this  action,  see  <  1 '  the  application  for 
amendment  dated  October  6,  1976,  (2) 
Amendment  No.  9  to  License  No.  DPR- 
54,  and  <3>  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
20555  and  at  the  Business  &  Municipal 
Department.  Sacramento  City-County 
Library.  828  I  Street.  Sacramento,  Cali- 
fornia. 

A  copy  of  items  <  2  •  and  ( 3  >  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Wasliington,  D.C.  20555,  Attention:  Di- 
rector. Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this  6th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Robert  W.  Reid, 
^  Chief,       Operating       Reactors 
'      Branch    No.    4    Division    of 
Operating  Reactors.  ^ 

[PR  Doo.77   1481  Filed  1-14-77:8:45  am] 


[Docket  No.  50-3121 

SACRAMENTO   MUNICIPAL   UTILITY 
DISTRICT 

Issuance  of  Amendment  to  Facility 
Operating  License 

Tlie  U.S.  Nuclear  Regulatory  Commis- 
sion <the  Commission)  has  issued 
Amendment  No.  9  to  Facility  Operating 
License  No.  DPR-54  issued  to  Sacra- 
mento Municipal  Utility  District,  which 
revised  Technical  Specifications  for  op- 
eration of  the  Rancho  Seco  Nuclear  Gen- 
erating Station,  located  in  Sacramento 
County.  California.  The  amendment  is 
effective  as  of  its  date  of  issuance. 

The  amendment  incorporates  provi- 
sions into  the  Teclmical  Speciflcation.s 
related  to  limiting  conditions  for  opera- 
tion and  .surveillance  of  shock  suppres- 
sors 'snubbers) . 

The  application  for  the  amendment 
complies  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954. 
as  amended  (the  Act) ,  and  the  CommLs- 
sion's  rules  and  regulations.  The  Com- 
mission has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required  since 
the  amendment  does  not  tavolve  a  slg 
nif.cant  hazards  consideration. 


[Docket  No.  50-5771 

WESTINGHOUSE   ELECTRIC   CORP. 

Application  for  and  Consideration  of 
Issuance  of  Facility  Export  License 

Please  take  notice  that  Westinghouse 
Electric  Corporation,  Pittsburgh.  Penn- 
sylvania, has  submitted  to  the  Nuclear 
Regulatory  Commission  an  application 
for  a  license  to  authorize  the  export  of 
a  pressurized  water  reactor  with  a  ther- 
mal power  level  of  3,000  megawatts 
to  Spain  and  that  the  issuance  of  such 
license  "is  under  consideration  by  the 
Nuclear  Regulatory  Commission. 

No  license  authorizing  the  proposed 
reactor  export  will  be  issued  until  the 
Nuclear  Regulatory  Commission  deter- 
mines that  such  export  is  within  the 
scope  of  and  consistent  with  the  terms  of 
an  applicable  agreement  for  cooperation 
arranged  pursuant  to  section  123  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
<  .'Vet  I .  nor  until  the  Nuclear  Regulatory 
Co:iimLssion  has  found  that: 

I  a  >  The  application  complies  with  the 
requirements  of  the  Act.  and  the  Com- 
mission's regulations  set  forth  in  10 
CFR.  Cliapter  1,  and 

lb'  The  reactor  proposed  to  be  ex- 
I>orted  is  a  utilization  facility  as  defined 
in  said  Act  and  regulations. 

In  its  review  of  applications  solely  to 
authorize  the  export  of  production  or 
utilization  facilities,  the  Nuclear  Reg- 
ulatory Commission  does  not  evaluate 
the  health  and  safety  characteristics  of 
the  f  aclUty  to  be  exported.  Consequently, 
there  are  no  safety  analysis  or  Advisory 
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Committee  on  Reactor  Safeguards 
reports. 

Unless  by  February  16,  1977,  a  request 
for  a  hearing  Is  filed  with  the  Nuclear 
R^ulatory  Commission  by  the  applicant, 
or  a  petition  for  leave  to  intervene  is 
filed  by  any  person  whose  interest  may 
be  affected  by  the  proceeding,  the  Direc- 
tor of  the  OflQce  of  International  Pro- 
grams may,  upon  the  determinations 
and  findings  noted  above,  cause  to  be 
issued  to  Westinghouse  Electric  Corpo- 
ration a  facility  export  license  and  may 
cause  to  be  published  in  the  Federai. 
Register  a  notice  of  issuance  of  the  li- 
cense. If  a  ^:eque6t  for  a  hearing  or  a 
petition  for  leave  to  intervene  is  filed 
within  the  time  prescribed  in  the  notice, 
the  Nuclear  Regulatory  Commission  will 
^ue  a  notice  of  hearing  or  an  appro- 
priate order. 

A  copy  of  the'  application  is  on  file  in 
the  Nuclear  Regulatory  Commission's 
PubUc  Document  Room  located  at  1717 
H  Street,  NW.,  Washington,  D.C. 

Dated  at  Bethesda,  Maryland  this  6th 
day  of  January,  1977, 

For  the  Nuclear  Regulatory  Commis- 
6i<m. 

Michael  A.  GtmiN, 
Assistant  Director,  Export/Jm- 
port  and  International  Safe- 
guards, Office  of  Internation- 
al Programs. 

[PR  Doc.77-1482  PUed  1-14-77:8:45  ami 


(Docket  No.  60-206] 

SOUTHERN  CALIFORNIA  EDISON  CO.  AND 
SAN  DIEGO  GAS  AND  ELECTRIC  CO. 

Notice  of  Consideration  of  Variance  Involv- 
ing Provisional  Operating  License  No. 
DPR-13 

The  Southern  California  Edison  Com- 
pany of  Rosemead,  California  and  San 
Diego  Gas  and  Electric  Company  of  San 
Diego,  California  (licensees)  are  au- 
thorized by  Provisional  Operating  Li- 
cense No.  DPR-13  to  operate  a  nuclear 
power  reactor  identified  as  San  Onof  re 
Unit  Na  1  (the  facility) ,  located  in  San 
Diego  County,  California,  at  steady  state 
power  levels  up  t^  1347  MWt. 

By  letter  dated  Novemlser  3,  1976, 
Southern  California  Edison  Company 
(SCEC)  Indicated  that  based  on  Its  ef- 
forts to  date  and  the  remaining  work  to 
be  done  to  acbleve  compliance  with  the 
Conunission's  Interim  Acceptance  Cri- 
teria (lAC;  36  PR  12247,  June  29,  1971). 
operation  of  San  Onofre,  Unit  No.  1  was 
scheduled  to  be  resumed  on  February  11, 
1977.  The  work  which  involves  the  in- 
stallation of  the  on-site  emergency 
power  system,  has  continued  during  the 
present  facility  outage  with  the  reactor 
shut  down  since  September  30,  1976, 
prior  to  the  expiration  of  the  October  1, 
1976  LAC  conformance  date  granted  in 
the  Commission^  August  5,  1974  vari- 
ance. 

In  its  letter  dated  December  16,  1976 
'  which  updates  Its  previous  letter  dated 
November  19.  1976)  SCEC  proposed  to 
liave  the  new  on-site  emergency  power 
system    available    for    operation    upon 


startup  of  the  facility  as  scheduled  for 
February  11,  1977.  with  transfer  pumps 
for  supplying  dlesel  oil  to  the  two  new 
diesel  generators  that  do  not  meet  the 
required  ASMF.  Section  in  p\mv  quali- 
fications. The  facility  would  be  operated 
in  this  manner  until  replacement  of  the 
transfer  pumps  with  phjrsically  and 
functionally  similar  pumps  that  will  be 
tfertifled  to  meet  the  ASME,  Section  m 
requirements.  SC::eC*s  request  for  ap- 
proval of  this  proposed  course  of  action 
may  involve  a  request  for  vsLriance  from 
the  LAC  for  the  purpose  of  obtaining  an 
extension  of  time  for  replacement  of  the 
fuel  oil  transfer  pimips  with  piunps  certi- 
fied to  meet  Section  m  requirements. 

Notice  is  hereby  given  that  the  Direc- 
tor, Office  of  Nticlear  Reactor  Regulation 
is  considering  a  variance  which  would 
extend  the  October  1,  1976  deadline  for 
achieving  compliance  for  the  facility 
tontil  April  30,  1977.  The  variance  may 
be  granted  upon  a  finding  that  there  is 
good  cause  and  that  there  is  reasonable 
assurance  that  the  granting  of  the  ex- 
tension will  not  adversely  affect  the 
health  and  safety  of  the  public.  The  Di- 
rector, Office  of  Nuclear  Reactor  Regula- 
tion will  consider  and  Issue  a  determina- 
tion, together  with  supporting  reasons, 
with  respect  to  the  variance.  In  that 
cormection,  the  Director,  Office  of  Nu- 
clear Reactor  Regulation  invites  the  sub- 
mission of  views  and  comments  by  any 
Interested  persons.  Such  views  and  oom- 
.  ments  should  be  submitted  in  writing, 
addressed  to  the  Director,  Office  of  Nu- 
clear Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,"  Washington. 
D.C.  20555,  not  later  than  January  25. 
1977. 

A  copy  of  SCEC's  letters  of  November 
3,  19,  December  16,  1976,  and  related 
correspondence  and  documents  in- 
cluding the  commission's  Order  of 
August  5,  1974.  have  been  placed  in  the 
Commission's  Public  Dociunent  Room, 
1717  H  Street,  NW.,  Washington,  D.C, 
and  the  Mission  "Viejo  Branch  Library, 
24851  Chrlsanta  Drive,  Mission  "Viejo. 
Calfiomia. 

Dated  at  Bethesda,  Maryland,  this  7th 
day  of  Januarj',  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion 

A.  SCBWENCEK, 

Chief,  Operating  Reacton, 
Branch  No.  1,  Division  oj 
Operating  Reactors. 

Note. — ^This  document  Is  reprinted  without 
change  from  the  FsDiaui.  Rxoibtb  oI  Jan- 
uary 11,  1977. 
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I  Docket  No.  60-313 1 
ARKANSAS  POWER  &  LIGHT  CO. 

Issuance  of  Amendment  to   Facility  Op- 
erating License  and  Negative  Declaration 

Correcfton 

Note. — The  following  document  wae  in- 
accurately printed  on  page  1319  In  the  issue 
for  Thursday,  January  8,   1977.  It  te  being 

reprinted  lore  in  its  <:orre<''t  form. 


The  U.S.  Nuclear  Regulatory  Oommis- 
sion  (the  Commission)  has  Issued 
Amendment  No.  17  to  Facility  Operating 
License  No.  DPR-Sl,  Issued  to  Arkansas 
Power  &  Light  Company  (the  licensee), 
which  revised  the  Ucense  and  its  ap- 
pended Technical  Specifications  for 
operation  of  Arkansas  Nuclear  One — 
Unit  No.  1  (the  facility)  located  In  Pope 
Coimty,  Arkansas.  The  amendment  is 
effective  as  of  its  date  of  issuance. 

This  amendment  authorized  changes 
in  the  design  of  the  ANQ-l  spent  fuel 
storage  pool  from  that  reviewed  ai^d  ap- 
proved in  the  operating  license  review 
and  as  described  in  the  ANO-1  Final 
Safety  Analysis  Report.  The  changes  will 
increase  spent  fuel  storage  capacity  from 
253  to  590  assemblies. 

The  appUcation  for  the  amendniem 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
(Commission  has  made  appropriate  find- 
ings as  required  by  the  Act  and  the  Com- 
mission's rules  and  regulations  in  10 
CFR  CThapter  I.  which  are  set  forth  in 
the  license  amendment.  Notice  of  Con- 
sideration of  Proposed  Modification  to 
Facility  Spent  Fuel  Storage  Pool  in  con- 
nection with  this  action  was  published 
in  the  Federal  Register  on  October  28, 
1976  (41  FR  47294).  No  request  for  a 
hearing  or  petition  for  leave  to  Inter- 
vene was  filed  following  notice  of  the 
proposed  action. 

The  Commission  has  prepared  an  en- 
vironmental Impact  appraisal  for  the 
revised  Technical  Specifications  and  has 
concluded  that  an  environmental  im- 
pact statement  for  this  particular  action 
is  not  warranted  because  there  will  be 
no  significant  environmental  impart  at- 
tributable to  the  action. 

F\jr  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  7,  as  supple- 
mented by  letter*  dated  October  18. 
October  25,  November  11,  November  16. 
and  November  19.  1976.  (2)  Amendment 
No.  17  to  Facility  Operating  License  No 
DPR^l  and  (3)  the  Commission's  re- 
lated Safety  Evaluation  and  Environ- 
mental Impact  Appraisal.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  N.W..  Washington. 
D.C.  and  at  the  Arkansas  Polytechnic 
College,  Russellville,  Arkansas  72801.  A 
single  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Conmiisslon, 
WashingUm,  D.C.  20565,  Attention:  EH- 
rector.  Division  of  Operating  Reactors. 

Dated   at   Bethesda,   Maryland,    this 
17th  day  of  December.  1976. 

For  the  Nuclear  Regulator)  Commif- 
sion. 

Dnons  L.  ZiBHAiof , 
Chief,      Operating      Reactors 
Branch    No.    2.    DMsUm    of 
Operating  Reacton. 

IPR  Doc.77-495  PUed  l-5-T7;a:46  MB] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

CLEARANCE  OF  REPORTS 

List  of  Requests 

The  following  is  a  list  of  requests  for 
clearance  of  reports  intended  for  use  in 
collecting  information  from  the  public 
leceiyed  by  the  Office  of  Management 
and  Budget  on  January  7,  1977  (44  U.S.C. 
3509).  The  purpose  of  publishing  this 
list  in  the  PEDERAt  Register  is  to  inform 
the  public. 

The  list  includes  Hie  title  of  each  re- 
quest received:  the  name  of  the  agency 
sponsoring  the  proposed  collection  of  in- 
formation; the  agency  form  number(s). 
If  applicable;  the  frequency  with  which 
the  information  is  proposed  to  be  col- 
lected: the  name  of  the  reviewer  or  re- 
viewing division  within  OMB,  and  an  in- 
dication of  who  will  be  the  respondents 
to  the  proposed  collection. 

Requests  for  extension  which  appear 
to  raise  no  significant  issues  are  to  be 
approved  after  brief  notice  through  this 
release.  ~ 

Further  information  about  the  item? 
on  this  daily  list  may  be  •btained  fron\ 
the  Clearance  Office.  Office  of  Manage- ' 
ment  and  Budget.  Washington.  D.C. 
20503  (202-395-4529* ,  or  from  the  re- 
viewer listed. 

New  Forms 
department  of  agricdlturf. 

Economic  Research  Service.  Agricultural  Out- 
look Readership  Survey,  slng'e-tlme,  audi- 
ence of  agricultural  outlook  publication, 
Caywood.  D.  P.,  396-3443. 

DEPARTMENT  OF  DEFENSE 

Departmental  and  other.  Survey  of  Military 
Retirees,  single-time.  miUtary  retirees.  Na- 
tional Seciirltv  Division.  George  Hall,  395- 
4734. 

DKPARTMENT  OF  HEALTH.  EDUCATION.  AND 
WELFARE  ', 

National  Institutes  of  Health,  Cancer  Educa- 
tion Study,  single-time,  atxidents.  faculty 
administrators,  Richard  Elslnger.  395-6140. 

Revisions 

u.s.  civil  service  commission 

Identification  and  Personnel  Data  for  Em- 
ployment, of  United  States  Qitlzen.  IIjB-2. 
080  ai6,  CSC  609.  ,CT-F-li;  on  occasion, 
completed  by  applicant,  Caywood.  D.  P., 
386-3443. 

AOENCT  FOR  INTERNATIONAL  DEVELOPMENT 

■rttl«  II,  PL  480  Commodities  Annual  Esti- 
mate of  Requirements — ^FT  19  .  AID 
1560-3  annually,  voluntary  agencfes.  Tracey 
C(Ae.  395-5870. 

DEPARTMENT  OF  ACRICULTVTIE 

Forest  Service:    • 

Technical  Data— Electronic  Type  Land  Use, 
27(X)-10.  on  occasion,  radio,  television, 
and  radar  stations,  Marsha  Traynhatn, 
395-4639. 

Off-Road  Vehicle  Permit,  2300-31,  On  occa- 
sion, tfloraln  vehicles  Including  snowmo- 
biles,   Marsha  Traynham,   395-4529. 

DEPARTMENT  OF  HEALTH,  CDUCATION.  AND 


NOTICES 


EXTEKSIONS 
DEPAKTMENT  OF  AGRICULTURE 

AgrlcuKural  Marketing  Service,  Sugar  De- 
Itvertea  by  typ«  of  buyer  (and  class  of  prod- 
uct on  a  geographical  basis) ,  SU64,  quar- 
terly, primary  dlstrlbutCH^  of  sugar  in 
United  States,  Warren  Topelius,  396-5872 

DEPARTMENT  OF  HEALTH,  EDUCATION.  AND 
WELFARE 

Natjpnal  In.stitutes  of  Health,  Report  of 
trainees  receiving  stipend,  dependency  al- 
lowance, tuition  or  travel  from  FY  funded 
training  grant,  NIH-2003-4,  annually,  pro- 
gram director,  Warren  Topelius,  395-5872. 

Phillip  D.  Larsen, 
Budget  and  Management  Officer. 

I  PR  Doc.77-1513  Filed  l-14-77;8:45  am] 


OFFICE  OF  THE  SPECIAL  REPRE- 
SENTATIVE FOR  TRADE  NEGOTI- 
ATIONS 

TRADE  POLICY  STAFF  COMMITTEE 
Solicitation  of  Public  Views 

Pursuant  to  section  201  of  the  Trade 
Act  of  1974,  the  United  States  Interna- 
tional Trade  Commission  (USITC)  has 
reported  to  the  President  on  the  case  of 
mushrooms  (Investigation  No.  TA-201- 
17).  The  USITC  submitted  a  report  on 
January  10,  1977  containing  an  affirma- 
tive determination  that  mushrooms,  pre- 
pared or  preserved,  except  fresh  or  dried, 
provided  for  in  TSUS  item  144.20  are 
being  imported  in  such  increased  quan- 
tities as  be  a  substantial  cause  of  serious 
injury,  or  threat  thereof,  to  the  domestic 
Industry  producing  articles  lilce  or 
directly  competitive  with  the  imported 
articles. 

The  Commission'  finds  and  recom- 
mends the  imposition  of  a  tariff  rate 
quota  on  the  articles  for  a  period  of  five 
yeans,  with  the  tarifif  quotas  established 
and  allocated  to  countries  subject  to 
rates  of  duty  provided  for  in  rate  of  duty 
column  numbered  1  of  the  TSUS,  Is  nec- 
essary to  remedy  the  Injury  as  follows: 


Health  ileaources  ArtminUtratton.  1977  Na- 
tional Nursing  Horn*  Survey,  NCHS  0114. 
■tngle-tlme,  nursing  homea,  their  residents 

'    and  staff,  Richard  RUlnger,  395-6140. 


iSt  3  yrs 


4th  yr 


Stll  VT 


3:2t  per  pound  on  3.M  per  pound  on  3.2*  pw  pound  on 

drained  weight  drained  weight  drained  wei-'ht 

plus  3.5  pet.  ad  pins  25  pet.  ad  plus  15  pet.  ad 

vaL  val.  val. 

^      -        i  y 

The  within  quota  imports  entered  in  any 
year  should  be  established  and  allocated 

to  countries  as  follows :  .  ^ 

Aggregate 
annual 
p         quota 
j[  ( milliotia 

\  of  poiinds, 

drained 
Country:  weight) 

Republic  of  China  (Taiwan,) 31.  7 

Republic  of  Korea 11  8 

Japan 1-4 

Dominican  Republic 7 

Prance -6 

Costa  Rica -5 

Ecuador 5 

AU  others... 8 

-  ^ 

Total    48  0 


•  Commissioners 
Moore. 


Minchew.     Parker     and 


Within  60  days  of  receiving  a  report 
from  the  USITC  containing  an  affirma- 
tive determination,  the  President  must 
determine  what  method  and  amount  of 
import  relief  he  will  provide  or  determine 
that  the  provision  of  relief  is  not  in  the 
national  economic  interest,  and  whether 
he  will  direct  expenditious  consideration 
of  adjustment  assistance  petitions. 

In  determining  whether  to  provide  im- 
port relief  and  what  method  and  amount 
of  import  relief  he  will  provide,  the  Presi- 
dent must  take  into  account,  in  addi- 
tion to  other  considerations,  the  follow- 
ing factors : 

(1)  The  probable  effectiveness  of  the 
import  relief  as  a  means  to  promote  ad- 
justment, the  efforts  being  made  or  to 
be  implemented  by  the  industry  con- 
cerned to  adjust  to  import  competition, 
and  othei;  consideration*  relevant  to  the 
position  of  the  industry  in  the  nation's 
economy ; 

(2)  The  effect  of  import  relief  on  con- 
sumers and  on  competition  In  the  do- 
mestic markets  for  such  articles; 

(3)  The  effect  of  import  relief  on  the 
international  economic  interest  of  the 
United  States; 

t4)  The  impact  on  United  States  in- 
dustries and  firms  as  a  consequence  of 
any  possible  modification  of  duties  or 
other  import  restrictions  which  may  re- 
sult from  international  obligations  with 
res{>ect  to  compensation; 

(5)  The  geographic  concentration  of 
imported  products  marketed  in  the 
United  States; 

(6>  The  extent  to  which  the  United 
States  market  is  a  focal  point  for  exports 
of  such  article  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  Uiird  country  mar- 
kets: 

( 7 '  The  economic  and  social  costs 
which  would  be  incured  by  taxpayers, 
communities  and  workers  If  import  re- 
lief were  or  were  not  provided. 

The  Office  of  the  Special  Representa- 
tive for  Trade  Negotiations  chairs  the 
interagency  Trade  Policy  Committee 
structure  that  makes  recomendations  to 
the  President  as  to  what  action,  if  any, 
he  should  take  on  reports  submitted  by 
the  USITC  under  section  201(d).  In 
order  to  assist  the  Trade  Policy  StalT 
Committee  in  developing  information  on 
possible  action  which  may  be  taken  under 
section  202  and  203  of  the  Trade  Act  of 
1974,  the  Committee  welcomes  briefs 
from  interested  parties  on  the  above 
listed  subjects.  (Further  information  on 
this  case  is  available  in  the  Report  of 
the  USITC  on  mushrooms — Investiga- 
tion No.  TA-201-17>. 

Briefs  should  be  submitted  in  twenty 
(20>  copies  to  Chairman.  Trade  Policy 
Staff  Committee,  Room  728,  Office  of  the 
Special  Representative  for  Trade  Nego- 
tiations, 1800  G  Street.  N.W.,  Washing- 
ton, D.C. 20506. 

To  be  considered  by  the  »iade  Policy 
Staff  Committee,  submissions  should  be 
recieved  in  the  Office  of  the  Special  Rep- 
resentative for  Trade  Negotiations  no 
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later  than  15  days  following  publication 
of  this  notice  In  the  Federal  Rkgistek. 

William  B.  Kellt. 
Chairman,  Trade  PoHcy 
Staff  Committee. 

IFRDoc.77-1336  Piled  1-14^77:8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[70-5902] 

ARKANSAS-MISSOURI    POWER    CO.    AND 
ASSOCIATED   NATURAL   GAS   CO. 

Proposals  by  Subsidiary  Utility  Com- 
panies To  Issue  and  Sell  First  Mort- 
gage Bonds;  Request  for  Exception  From 
Competitive  Bidding 

Notice  is  hereby  given  that  Arkansas- 
Missouri  Power  Company  >  "Ark-Mo"' . 
a  subsidiary  holding  company  of  Middle 
South  Utilities,  Inc.  'Middle  South">, 
a  registered  holding  company,  and  Ark- 
Mo's  subsidiary  gas  utility  company.  As- 
sociated Natural  <3as  Company  i  "Asso- 
ciated"), 405  West  Park  Street.  Blythe- 
ville,  Arkansas  72315,  have  filed  a  joint 
application-declaration  and  an  amend- 
ment thereto  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"),  designating  sections  6  and  7  of 
the  Act  and  Rule  50<a)  i5)  promulgated 
thereunder  as  applicable  to  the  follow- 
ing proposed  transactions.  All  interested 
persons  are  referred  to  the  amended 
joint  application-declaration,  which  Is 
simimarized  below,  for  a  complete  de- 
scription of  the  proposed  transactions. 

Ark-Mo  is  principally  an  electric  utility 
company  operating  in  northeastern 
Arkansas  and  portions  of  Missouri.  Ark- 
Mo  ser\'es  gas  to  communities  in  the  same 
territory.  Its  subsidiarj-.  Associated,  dis- 
tributes gas  in  scattered  areas  of  Mis- 
souri, for  the  most  part  outside  of  Ark- 
Mo 's  territory,  although  its  largest  group 
of  properties  are  connected  with  Ark- 
Mo's  gas  system.  At  June  30.  1976.  Ark- 
Mo's  net  electric  plant  was  $46,952,124, 
and  its  net  gas  plant  was  $11,623,973.  Ap- 
proximately $4  million  of  Ark-Mo's  gas 
plant  represents  the  depreciated  book 
cost  of  a  liquefied  natural  gas  <LNG^ 
facility  located  near  Blytheville,  Arkan- 
sas, on  the  Missouri-Arkansas  border, 
which  is  used  by  both  Ark -Mo  and  Asso- 
ciateci  to  meet  their  peak-day  require- = 
ments.  Associated's  transmission  and  dis- 
tribution facilities  had  a  depreciated 
book  cost  of  $9,975,994  as  of  June  30, 
1976.  Ark-Mo  and  Associated  together 
provide  gas  service  to  90  communities  in 
northeast  Arkansas  and  southeast  Mis- 
souri. Their  combined  gas  system  con- 
sists of  approximately  564  miles  of  trans- 
nussion  lines  and  1,273  miles  of  distribu- 
tion lines.  For  the  twelve  months  ended 
June  30,  1976.  reported  gas  revenues 
were  $7,371,069  for  Ark -Mo  and  S9.465,- 
420  for  Associated. 

The  capitalization  of  the  two  com- 
panies at  June  30.  1976  was: 


haag-XmmMit. t2l.3Di.a»                 K.4 

Short-twin  debt I2.2S01000                 aa4 

Common  ttock 19,3U,315      

H«tj»ined  earnings 7,2gl,»l« H-i 

Total. -        --  aCOSClSa                100.0 


$1.06ft,000  11.4      $22. 36^.  ftVi 

3.7SO.0O0  a<>.6        1.5.000.001 

871.275       1.1.213.315 

4,510,334  5m.  0          7,281.018 


9. 289.  em 


100. 0        M,  S^=*.  123 


41.  "i 
imt.  (1 


Ark-Mo's  investment  of  $5,772,570  in  the 
stock  of  Associated  represents  S.e*"!  of 
its  corporate  capitalization. 

By  order  dated  May  5.  1971  (HCAR 
No.  17116'.  the  Commission  approved 
Middle  South's  acquisition  of  the  out- 
standing common  and  preferred  stock  of 
Ark-Mo.  subject  to  certain  conditions. 
One  of  those  conditions  required  that 
Middle  South  di.siMse  of  any  direct  or 
indirect  imerest  in  the  gas  utility  prop- 
erties of  Ark-Mo  and  As.^ociated.  In 
compliance  with  that  order,  Ark-Mo  and 
A.sscciated  commenced  in  1973  an  effort 
to  sell  the  gas  properties.  ArVz-Mo  was 
granted  an  exception  from  the  competi- 
tive bid-di:^s  requirement.'^  of  Rule  50  with 
rr-pect  to  ihc  outstanding  common  stock 
of  A.ssociated  to  permit  it  to  consider 
o?[evs  for  eiiiier  the  assets  or  the  stock 
of  th;u  company.  'HCAR  No.  17944, 
Anil  26.  1973.  ■ 

T'ue  salicitation  of  offers  during  1974 
was  not  productive.  Two  offers  for  all  of 
tiie  gas  properties  were  considered  wholly 
inadequate.  Ten  offers  for  various  por- 
tions of  the  properties  were  also  unac- 
ceptable. Ark-Mo  concluded  that  accept- 
ance of  sucii  partial  offers  would  have 
seriously  impaired  its  ability  to  continue 
adequate  gas  service  to  the  communities 
not  covered  by  the  offers  and  would  have 
depreciated  the  value  of  those  properties. 
Further  negotiations  witli  the  principal 
offerors  during  1975  and  the  first  part  of 
1976  in  an  effort  to  avoid  such  adverse 
effects  were  also  unsuccessful. 

Ark-Mo  and  Associated  consider  that 
further  attempts  to  sell  the  gas  prop- 
erties at  this  time  would  be  fi-uitless  and 
that  underlying  uncertainties  as  to  gas 
supply  inhibit  reasonable  offers.  The 
continued  divided  ownership  of  the  gas 
properties  between  Ark-Mo  and  Asso- 
ciated distorts  the  capital  structure  of 
both  companies  and  has  inhibited  proper 
financing.  Short-term  debt,  aggregating 
$15  million  at  June  30,  1976,  requires 
refunding. 

Accordingly,  Ark-Mo  and  Associated 
intend  to  pi-oceed  with  a  plan  whereby 
all  of  the  gas  properties  owned  and  op- 
erated by  Ark-Mo  will  be  transferred  to 
Associated  at  the  net  depreciated  cost 
on  the  date  of  closing,  so  that,  upon  com- 
pletion of  their  transfer,  Associated  will 
own  and  operate  all  of  the  gas  proper- 
ties presently  owned  and  operated  by 
both  companies.  The  proposed  transfer 
of  the  gas  properties  by  Ark -Mo  to  Asso- 
ciated will  consolidate  into  one  corporate 
entity  gas  properties  which,  except  ftw 
some  isolated  operations  of  Associated, 
have  been  operated  as  an  integrated  sys- 
tem. It  is  stated  that  the  consolidation 


will  simplify  proceedings  before  regtila- 
tory  agencies  and  enable  Associated,  as 
an  expanded  gas  utility,  to  esteUish  an 
operating  record  which  can  lead  to  a  plan 
for  tlie  eventual  divestiture  of  Associated 
or  its  assets. 

To  finance  a  }K>rtion  of  the  acquisition 
cost  of  the  gas  properties  and  otlier 
transactions.  Associated  proposes  to  issue 
and  sell,  in  a  private  negotiated  sale,  $4  5 
million  of  its  first  mortgage  bonds.  Asso- 
ciated presently  contemplates  raisin?  the 
additional  funds  needed  by  issuing  anti 
selling  to  Ark-Mo  for  cash  1,500.000  ad- 
ditional shares  of  its  common  stock  for 
$1,500,000  and  a  $4  million  subordinated 
note,  and  by  arranging  for  a  s&le  and 
leaseback  of  the  LNG  facility  acquired 
from  Ark-Mo.  Associated  will  apply  the 
proceeds  of  those  transactions,  together 
with  funds  from  internal  sources,  total- 
ing about  $14  million,  to  fSurchase  tlie 
gas  properties  at  their  net  depi^eciated 
book  cost  I  about  $11.6  million  at  June  30. 
1976)  and  to  retire  its  short-term  debt 
which,  at  June  30.  1976.  was  $2,750,000. 

Ark-Mo  proposes  to  issue  and  sell,  aL-^D 
by  private  placement.  $8  million  of  its 
first  mortgage  bonds.  It  will  apply  Uie 
proceeds  from  the  bond  sale  and  from 
the  sale  of  the  gas  properties  'totalins: 
approximately  $19.6  million  •.  together 
with  funds  generated  internally,  to  pur- 
chase A.ssociated's  common  stock  and 
subordinated  note,  to  retire  its  own 
.-^hort-term  debt  (totaling  $12,250,000  at 
Jime  30,  1976)  and  to  meet  its  long-temi 
debt  obligations  for  1977. 

The  tei-ms  and  conditions  of  the  fir.~-t 
mortgage  bonds  to  be  sold  by  Associated 
and  Ark-M«  will  be  the  subject  of  an 
amendment  to  this  application.  The  i>- 
suance  of  Associated's  common  stock  and 
subordinated  note,  the  transfer  of  the 
gas  prc^jeities  by  Ark-Mo  to  Associated 
and  the  sale  and  leasebtick  of  the  Blythe- 
ville LNG  facility  will  all  be  the  subject 
of  a  supplemental  application  in  this 
pix>ceeding. 

Ark-Mo  and  Associated  request  excep- 
tions from  the  competitive  biddli\g  re- 
quirements of  Rule  50  under  clause  <.a> 
(5)  thereof  in  order  to  place  their  first 
mortgage  bonds  in  a  negotiated  private 
sale.  They  note  that  each  is  a  relatively 
small  public  utility  ccmpany.  that 
neither  has  used  cMnpetitive  bidding 
procedures  in  selling  their  securities 
since  1944.  and  that  all  of  their  out- 
standing long-term  debt  securities  art 
privately  held.  They  concluded  that  tbe 
competititive  bidding  requlrKnents  at 
Rule  50  would  not  be  conductlTe  to  » 
succetssf  ul  sale  of  'Sidr  deU  aeciBltles. 

Notice  Is  further  glvea  that  any  hiter- 
ested  person  may,  not  later  than  Janu- 
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ary  31.  1977,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons 
for  such  request,  and  the  ls£n»s  of  fact 
or  law  raised  by  said  application-decla- 
ration, as  amended,  which  he  desires  to 
controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  re- 
quest should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  applicants -declarants 
at  the  above-stated  address,  and  proof 
q][  service  (by  afiQdavit  or,  in  case  of  an 
attorney -at-law  by  certificate)  should 
be  filed  with  the  request.  At  any  time 
after  said  date,  the  application-declara- 
tion, a£  amended,  or  as  it  may  be  further 
amended,  may  be  granted  and  permitted 
to  become  effective  as  provided  in  Rule 
23  of  the  general  rtUes  and  regulations 
promulgated  under  the  Act,  or  the  Com- 
mission may  grant  exemption  from  such 
rules  as  provided  in  Rules  20(a)  and  100 
thereof  or  take  such  other  action  as  it 
may  deem  appropriate.  Persons  who  re- 
quest a  hearing  or  adviee  as  to  whether 
a  hearing  is  ordered  will  receive  any 
notices  or  orders  issued  in  this  matter. 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  CorporaJte  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 
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COLUMBIA  GAS  SYSTEM,   INC. 

Proposed  Amendment  of  Charter  and 
Solicitation  of  Proxies 

Notice  is  hereby  given  that.  The  Co- 
lumbia Gas  System,  Inc.  ("Columbia"), 
20  Montchanin  Road,  Wilmington,  Dela- 
ware 19807,  a  registered  holding  com- 
pany, has  filed  a  declaration  with  this 
Commission  pursuant  to  the  Public  Util- 
ity Holding  Company  Act  of  1935 
("Act"),  designating  sections  8(a)  and 
7  at  the  Act  and  Rulqs  62  and  65  promul- 
gated thereunder  as  applicable  to  the 
following  proposed  transactions.  All.  in- 
terested persons  are  referred  to  the  dec- 
"  laration,  which  is  summarized  below,  for 
a  complete  statement  of  the  proposed 
transactions. 

Tlie  declaration  states  that  since 
March  1971  Citibank  N.A.,  New  York. 
N.Y..  has  been  administering,  as  agent, 
a  Dividend  Reinvestment  Plan  ("Plan") 
available  to  all  Columbia  common  stock- 
holders. Dividends  and  optional  cash 
payments  of  participating  stockholders 
have  been  reinvested  through  the  pur- 
chase of  common  stock  of  CTolumbia  by 
Citibank  In  the  open  market.  The  ap- 
proximately 13.000  shareholders  ciu:- 
renUy  participating  in  the  Plan  acqtiired 
91.284  shares  of  Columbia  common  stock 
in  the  calendar  year  1975  through  divi- 
dend reinvestment  of  $2,032,216  and 
optional  cash  payments  of  $289,395. 
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In  the  present  filing  Columbia  seeks 
authorization  to  amend  its  Certificate  of 
Incorporation,  as  amended,  ("C7harter"> 
to  except  from  the  preemptive  rights  pro« 
visions  of  the  Charter  the  issuance'  of 
(%lumfoia  commcm  stock  to  stocldiolden 
pursuant  to  stockholder  dividend  rein- 
vestment plans.  At  the  annual  meeting  of 
Columbia  shareholders  scheduled  for 
April  15,  1977,  stockholders  will  be  asked 
to  approve  the  proposed  amendment,  and 
Columbia  proposes  to  solicit  proxies  in 
connection  therewith.  The  affirmative 
vote  of  the  holders  of  at  least  a  majo^ty 
of  the  outstanding  shares  of  common 
stock  is  required  for  the  adoption  of  said 
amendment  of  the  Charter. 

It  is  stated  that,  subject  to  further 
Commission  authorization,  Columbia  in- 
tends to  sell  from  time  to  time  to  C?iti- 
bank  for  the  Plan  sufficient  authorized 
but  unissued  shares  of  common  stock  for 
the  reinvestment  of  dividends  and  invest- 
ment of  optional  cash  payments  made 
imder  the  Plan.  Stockholders  pai-ticipat- 
ing  in  the  Plan  would  benefit  to  the  ex- 
tent that  brokerage  commissions  on 
shares  being  bought  by  Cititwink  on  the 
open  market  would  be  eliminated,  and  it 
is  the  intention  of  Columbia  to  absorb 
the  agent's  service  charges.  Columbia  will 
benefit  since  it  expects  that  large  ex- 
penditui-es  for  ga«  supply  planned  for  the 
future  win  necessitate  the  raising  of  large 
amoiuits  of  capital  and  the  issuance  of 
stock  pm*suant  to  the  Plan  will  assist  in 
maintaining  the  position  of  equity  capital 
to  debt  capital  required  by  Coliunbla'B 
indentui'es  by  providing  Columbia  with 
another  source  of  common  equity  capital. 
It  is  stated  that  no  State  commission 
and  no  Federal  commission,  other  than 
this  Commission,  has  jurisdiction  over 
the  proposed  transactions.  The  fees,  com- 
missions, and  expenses  related  to  the 
proposed  transaction  are  estimated  at 
$4,725. 

Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  January 
31 .  1977,  request  in  writing  that  a  hearing 
be  lield  on  such  matter,  stating  the  na- 
tuie  of  his  interest,  the  reasons  for  such 
request,  and  the  issues  of  fact  or  law 
raised  by  said  declaration  which  he  de- 
sires to  controvert;  or  he  may  request 
that  he  be  notified  If  the  Commission 
should  order  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary. 
Secui-ities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  person^lj^  or  by 
mail  upon  the  declarant  at  thF  above- 
stated  address,  and  proof  of  service  (h6^ 
affidavit  or,  in  case  of  an  attorney  at  law. 
by  certificate)  should  be  filed  with  the 
request.  At  any  time  after  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
general  niles  and  regulations  promul- 
gated under  the  Act,  or  the  Commission 
may  grant  exemption  from  its  rules  as 
provided  in  Rules  20(a)  and  100  thereof 
or  take  such  other  action  as  it  may 
deem  appropriate.  Persoiis  who  request  a 
hearing  or  advice  as  to  whether  a  hear- 
ing is  ordered  will  receive  any  notices  and 
orders  issued  in  this  matter.  Including 


the  date  of  tlae  hearing  (if  ordered"  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons. 
Secretary. 
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EASTERN  UTILITIES  ASSOCIATES  ET  AL. 

Proposed  Extension  of  Bank  Borrowing  by 
Subsidiary  Company  and  Proposed 
Change  in  Interest  Rate  on  the  Borrow- 
ing 

In  the  matter  of  Eastern  Utilities  As- 
sociates, P.O.  Box  2333,  Boston,  Massa- 
chusetts 02107,  Blackstone  Valley  Elec- 
tric Company,  P.O.  Box  1111,  Lincoln. 
Rhode  Island  02865,  Broclcton  Edison 
Company,  36  Main  Street,  Brockton. 
Massachusetts  02403,  Fall  River  Electric 
Light  Company,  85  North  Main  Street, 
Fall  River,  Massachusetts  '02722,  Mon- 
taup  Electric  Company,  P.O.  Box  391. 
Fall  River,  Massachusetts  02722  (70- 
5388). 

Notice  is  hereby  given  that  Eastern 
Utilities  Associates  ("EUA"),  a  reg- 
istered holding  company,  and  its  elec- 
tric utility  subsidiary  companies.  Black- 
stone  Valley  Electric  Company  ("Black- 
stone"),  Brockton  Edison  Company 
( "Brockton" ),VFall  River  Electric  Light 
Company  ("Fall  River")  and  Montaup 
Electric  Company  ("Montaup").  have 
filed  a  post-effective  amendment  to 
tlieir  application-declaration,  as  previ- 
ously filed  and  amended  in  this  proceed- 
ing with  tbis  Commission  designating 
sections  6(a),  7,  9(a),  10,  12(b),  12' c> 
andl2<f>  of  the  Act  and  Rules  43(a)  and 
45(a)  promulgated  thereunder  as  appli- 
cable to  the  proposed  transactions.  All 
interested  persons  are  referred  to  the 
application-declaration.  as  further 
•amended  by  said  post-effective  amend- 
ment, which  is  summarized  below,  for 
a  complete  statement  of  the  propose(A 
transaction. 

By  prior  orders  issued  in  this  proceed- 
ing. EUA  has  been  authorized  to  enter 
into  a  series  of  transactions  designed  to 
effect  the  transfer  of  Blackstone's  pro- 
portionate ownership  in  the  securities  of 
Montaup.  the  EUA  system  generating 
company,  to  Br(x;kton,  with  the  result 
that  Brockton  now  owns  87.87  per  cont 
of  Montaup.  Fall  River.  EUA's  othei- 
electric  utility  subsidiarj-.  now  ovns 
12.13  per  cent  of  Montaup's  F.ecuritio^ 
under  the  new  arrangement.- 

As  a  part  of  this  reoiiganizaticn  pv^- 
gram.  Blackstone  has  been  authorized  in 
this  proceeding  < order  dated  Februarv 
19.  1975.  HCAR  No.  18817)  to  borro'v 
$25,000,000  from  Tlie  Chase  Manhattfin 
Bank  iN.A.)  i"Chase").  Blackston? 
originally  is.^ued  Chase  its  note  in  that 
amount,  maturing  on  February  16,  1976. 
and  bearing  Interest  at  115  percent  of 
the  prime  rate  in  effect  at  Chase  from 
time  to  time.  By  order  dated  February 
12.  1976  (HCAR  No.  19386)  Blackstone 
was  autiiorized  to  extend  the  maturity 


of  the  note  for  a  one  year  period.  The 
note  is  secured  by  a  second  mortgage 
on  certain  properties  of  Blackstone,  said 
second  mortgage  being  subject,  among 
other  encumbrances,  to  the  prior  lien  of 
Blackstone's  Indenture  of  Mortga^  and 
Deed  of  Trust  dated  as  of  NoveBiber  1, 
1943.  No  compensating  balance  Is  re- 
quired in  connection  with  this  borrow- 
ing- 
Proceeds  of  the  loan  have  been  used 
by  Blackstone  to  reduce  open  account 
advances  to  Blackstone  from  EUA.  EIUA 
applied  the  funds  so  received  to  reduce 
its  sh(Ht-term  bank  borrowings. 

By  post-effective  amendment  filed  in 
this  proceeding.  It  Is  now  proposed  that 
(i)  the  term  of  the  Chase  note  be  fur- 
ther extended  for  a  one  year  period  to 
approximately  February  6,  1978,  and 
(ii)  that  the  interest  rate  on  the  note 
be  changed  to  a  rate  per  annum  equal 
to  115  p>ercent  of  the  sum  of  (a')  tiie 
prime  rate  in  effect  at  Chase  from  time 
to  time  and  (b)  one-half  of  one  percent. 
No  compensating  balance  will  be  re- 
quired in  connection  with  the  extension 
of  the  Chase  loan.  Assuming  a  prime 
rate  at  Chase  of  6  percent,  the  effective 
interest  cost  of  the  note,  as  revised  and 
extended,^  would  be  7.475  percent.  It  is 
stated  that  Blackstone  had  originally  in- 
tended to  convert  that  Chase  note  Into  a 
longer  term  secured  obligation,  but  that 
restrictions  on  consolidated  capitaliza- 
tion ratios  contained  In  EUA's  bond  in- 
denture make  it  impossible  at  the  pres- 
ent time  to  extend  the  Chase  note  for 
more  than  one  year. 

It  is  stated  that  the  Public  Utilities 
Conimission  of  the  State  of  Rhode 
Island  has  jurisdiction  over  the  pro- 
posed extension  of  the  Chase  loan  to 
Blackstone  and  that  no  other  state  com- 
mission and  no  federal  commission, 
other  than  this  Commission,  has  juris- 
diction over  the  proposed  transaction. 
Any  fees  and  expenses  to  be  incurred 
In  coimection  with  the  proposed  trans- 
action win  be  supplied  by  amendment. 
Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  Janu- 
ary 31,  1977,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  natiu-e  of  his  interest,  the  reasons 
for  such  request,  and  Hie  issues  of  fact 
or  la^  raised  by  said  apphcation-declara- 
tlon,  as  further  amended  by  said  post- 
effective  amendment,  which  he  desires  to 
controvert;  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary.  Securi- 
ties and  Exchange  Commission,  Wash- 
ington, D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mail 
upon  the  applicants-declarants  at  the 
above -stated  addresses,  and  proof  of 
service  (by  affidavit  or.  In  case  of  an  at- 
torney at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
sfiid  date,  the  appUcatlon-declaratlon,  as 
further  amended  by  said  post-effective 
amendment,  or  as  It  may  be  furtho- 
amended,  may  be  granted  and  per- 
mitted to  bec(Hne  effective  as  pro- 
Tldei  Id  Rule  23  of  the  genera]  rules 
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and  regulations  promulgated  under 
the  Act,  or  the  Commission  may 
grant  exemption  from  such  rules  as  pro- 
vided in  Rules  20(a)  and  100  thereof  or 
take  such  other  action  is  it  may  deem 
appropriate.  Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and  or- 
ders issued  in  this  matter,  including  the 
date  of  the  hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission.  b>  the  Division 
of  Corporate,  Regulation,  pursuant  t-o 
delegat^  authority. 

George  A.  Fitzsimmons. 

Secretary. 
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FRANKLIN  LIFE  INSURANCE  CO.,  ET  AL. 

Application  for  an  Order  of  Exemption 
From  Provisions 

In  tlie  matter  of  The  Franklin  Life 
Iii&urance  Company,  Franklin  Life  Vari- 
able Annuity  Fund  A  and  Franklin 
Financial  Services  Corporation,  Franklin 
Square,  Springfield.  Illinois  62713.  (812- 
3903). 

Notice  is  hereby  given  tliat  The  Pi-ank- 
lin  Life  Insurance  Company  ("The 
Franklin"),  an  Illinois  stock  life  insur- 
ance cwnpany,  Franklin  Life  Variable 
Annuity  Fund  A  ("Fund  A  > .  a  sepeirarte 
account  of  The  Franklin  registered  un- 
der the  Investment  Company  Act  of  1940 
("Act")  as  a  diversified  open-end  man- 
agement investment  company,  dnd 
Pranklui  Financial  Services  Corporation 
("Franklin  Financial"),  a  wholly-owned 
subsidiary  of  The  FrankUn  and  the  prin- 
cipal underwriter  for  Fund  A.  (herein- 
after collectively  referred  to  as  "Appli- 
cants"), filed  an  application  an  Janu- 
ary 29,  1976  and  an  amendment  thereto 
on  December  27,  1976,  pursuant  to  sec- 
tion 6(c)  of  the  Act  for  an  order  exempt- 
ing Applicants  from  the  pro\Tsions  of 
sections  22(e),  27(c)  (1)  and  27(d)  of  the 
Act  to  the  extent  necessary  to  permit 
compliance  by  Applicants  with  certain 
provisions  of  the  Education  Code  of  the 
State  of  Texas.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  ihe 
representations  therein  which  are  sum- 
marized below. 

Tlie  Franklin  established  Fund  A  on 
November  5,  1969  pursuant  to  the  Illinois 
Insurance  Code.  "ITie  Franklin  allocates 
to  Fund  A  stipulated  payments,  net  of 
certain  deductions,  received  under  indi- 
vidual variable  aimuity  contracts  (the 
"Contrsuits")  which  are  designed  and  of- 
fered (i)  for  use  in  coimection  with  plans 
established  by  persons  entitled  to  the 
benefits  of  the  Self -Employed  Indivldu- 
eJs'  Tax  Retirement  Act  of  1962,  as 
amended;  (ii)  for  other  qualified  em- 
ployee pension  and  profit  sharing  trusts 
described  in  sectlcm  401(a)  and  tax- 
exempt  under  section  501(a)  of  the  In- 
ternal Revenue  Code  and  qualified  an- 
nuity plans  described  In  section  403(a) 
of  the  Code;  (iii)  for  annuity  purchase 
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plans  adopted  by  pubUc  school  system? 
and  certain  tax-exempt  (X'gauization^ 
pursuant  to  section  403(b)  of  the  Inter- 
nal Revenue  Code:  and  dv)  for  use  as 
an  individual  retirement  annuity  de- 
scribed in  section  408(b)  of  the  Interna] 
Revenue  Code. 

In  1967,  the  State  of  Texas  direct<:d 
the  governing  boards  43f  all  Texas  insti- 
tutions of  higher  education  to  make 
available  to  certain  employees  an  Op- 
tional Retirement  Program  ("Program") . 
codified  as  Subchapter  G  of  Chapter  51 
of  the  Texas  Education  Code.  TTie  stat- 
ute provides  as  the  funding  media  for 
the  Program  fixed  or  variable  annuity 
contracts  purchased  from  any  insurance 
or  annuity  company  qualified  to  do  bu-si- 
ness  In  Texas.  In  1973  the  Texas  legisla- 
ture made  two  amendments  in  tlie  Pro- 
gram legislation,  which  amendments  be- 
came effective  on  June  14,  1973.  Tlic 
statutory  definition  of  the  Program  wa.<^ 
amended  to  provide  that  the  benefits  ol 
such  annuities  are  to  be  available  only 
upon  termination  of  emploj'ment  in  the 
Texas  pubhc  institutions  of  higher  edu- 
cation, retirement,  death  or  total  dis- 
abOity  of  the  participant.  The  other 
amendment  added  a  new  §  51.358  to 
Subchapter  G  which  also  provides  that 
the  benefits  of  such  annuities  wiU  be 
available  only  tf  the  participant  dies, 
terminates  his  employment  due  to  total 
disabihty,  accepts  retirement,  or  termi- 
nates employment  Ip  the  Texas  jiublir 
institutions  of  higher  education. 

Because  of  uncertainty  regarding  the 
effect  of  these  amendments,  the  Univer- 
sity of  __ Texas  System  ("System")  re- 
quested'the  opinion  of  the  Attorney  Gen- 
eral of  Texas  with  respect  to  several 
questions  concerning  such  amendments 
The  Attorney  General  rendered  an  opin- 
ion dated  February  18,  1975,  hi  response 
to  the  System's  letter.  The  Attorney  Gen- 
eral interpreted  §  51.358  to  prohibit  pro- 
visions in  a  variable  annuity  contract  is- 
sued in  connection  with  the  Program  on 
or  after  June  14,  1973,  which  provide  for 
making  available  the  redemption  value 
of  such  contract  prior  to  the  occurrence 
of  one  of  the  conditions  specified  in  the 
statute,  i.e.,  termination  of  employment, 
retirement,  death  or  total  disability 
Moreover,  the  opinion  further  stated 
that  the  prohibitions  of  §51.358  were 
impliedly  in  effect  upon  the  establish- 
ment of  the  Program  (in  1967)  and  that 
notwithstanding  any  language  which 
may  be  contained  in  existing  contract*- 
a  participant  in  the  Program  has  never 
had  the  right  to  redeem  his  annuity  con- 
tract otherwise  than  In  accordance  with 
the  limitations  described  above.  Tlie 
opinion  did  not  affect  the  right  of  a  par- 
ticipant to  transfer  the  redemption  value 
of  his  annuity  contract  frcnn  one  carrier 
to  another;  accordingly,  Uie  granting  of 
the  relief  requested  in  the  applicatioji 
wcKild  not  affect  such  rigtit. 

Sections  27(c)(1),  22'e)   anb  27id' 

Section  27(c)(1)  of  the  Act  makes  it 
unlawful  for  any  reglsttered  investment 
company  Issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  of  or 
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underwriter  for  such  company,  to  sell  any 
such  certificate  unless  such  certificate 
is  a  redeemable  security.  Section  2 (a' 
i32>  of  the  Act  defines  "redeemable  se- 
curity" to  mean  any  security  under  the 
terms  of  which  the  holder  upon  its  pres- 
entation to  the  issuer  or  to  a  person 
cTcsignated  by  the  issuer  is  entitled  to 
receive  approximately  his  proportionate 
<<hare  of  the  issuer's  current  net  assets. 
or  the  cash  equivalent  thereof. 

Section  22ie>  of  the  Act  provides  that 
no  registered  investment  company  r.hall 
suspend  the  right  of  redemption  or  post- 
pone the  date  of  payment  or  satisfac- 
tion upon  redemption  of  any  redeemable 
security  in  accordance  with  its  terms  for 
more  than  seven  days  after  the  tender 
of  such  security  to  the  company  or  its 
agait  designated  for  that  purpose  for 
redemption  except  in  certain  prescribed 
circumstances. 

Section  27<di  of  the  Act  makes  it  un- 
lawful for  any  registered  investment 
company  issuing  periodic  payment  nlan 
certificates,  or  for  any  depositor  of  or 
imderwriter  for  such  company,  to  sell 
any  such  certificates  unless  the  certifi- 
cates provides  that  the  holder  thereof 
may  surrender  the  certificate  at  any  time 
within  the  first  eighteen  months  after  the 
Issuance  of  the  certificate  and  receive  in 
payment  thereof,  in  cash,  the  sum  of 
(1)  the  value  of  his  account,  and  (2>  an 
amount,  from  such  underwriter  or  de- 
positor, equal  to  that  part  of  the  excess 
paid  for  sales  loading  which  is  over 
15  per  centum  of  t^ie  gross  payment.=; 
made  by  the  certificate  holder. 

Applicants  request  exemptions  from 
the  provisions  of  sections  22<e>.27ic><li 
and  27(d)  of  the  Act  to  the  extent 
necessary  to  permit  compliance  with 
S  51.358  as  it  pertains  to  (i»  redemp- 
tion values  under  Contracts  issued  to 
participants  in  the  Program 'subsequent 
to  the  date  of  such  exemptive  order  and 
(ii>  redemption  values  under  Contracts 
issued  prior  thereto  but  attributable  to 
payments  made  subsequent  to  the  date 
of  such  order. 

Applicants  assert  that  if  such  exemp- 
tions are  not  granted,  persons  partici- 
pating in  the  Program  effectively  will  be 
denied  an  opportunity  to  select  as  a  fund- 
ing medium  for  their  retirement  benefits 
one  of  two  funding  media  (the  other  be- 
ing fixed  annuity  contracts)  specifically 
provided  in  the  Texas  statute  for  such 
purpose.  Additionally,  participants  will 
be  unable  to  obtain  the  State's  matching 
contributions  for  the  purchase  of  an 
equity-based  retirement  vehicle.  In  this 
respect,  the  Attorney  General's  opinion 
indicated  that  these  matching  contribu- 
tions will  encourage  participation  in  the 
retirement  plan  but  tliat  unrestricted 
withdrawals  prior  to  retirement  might  be 
detrimental  to  an  effective  retirement 
vehicle.  In  view  of  the  foregoing,  Appli- 
cants assert  that  the  Commission  should 
grant  the  requested  exemptions  because: 
'  1  •  The  limited  restriction  on  redemp- 
tion would  be  voluntarily  assumed  by 
participants,  i.e.,  eligible  employees  are 
not  required  to  participate  in  the  Pro- 
gram: (2)  the  restrictions  were  not  for- 
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niulatcd  nor  suggested  by  Applica.its: 
and  i3'  participants'  relinquishment  of 
the  full  right  of  redemption  is  a  reason- 
able requirement  in  exchange  for  the 
benefits  bestowed  by  the  matching  con-  ^ 
tributions  of  the  State  of  "Texas.  j 

Applicants  will  ensure  that.appropriate 
disclosure  is  made  to  persons  who  con- 
sider pai'ticipation  in  the  Program,  in- 
forming them  of  the  restriction  on  the 
availability  of  redemption  values  under 
Contracts  to  be  issued  to  them.  This  dis- 
closure will  take  the  form  of  an  appro- 
priate reference  in  each  Prospectus  to  the 
restrictions  on  redemption  of  these  Con- 
tracts, as  well  as  requiring  each  partici- 
pant, as  a  part  of  the  determination  that 
'the  sale  of  these  Contracts  is  suitable  for 
that  participant,  to  sign  a  statement  in- 
dicating that  he-she  is  aware  that  these 
restrictions  will  be  placed  on  his-her 
Contract  when  it  is  issued.  In  addition. 
Franklin  Financial  will  review  all  sales 
literature  that  is  to  be  used  in  conjunc- 
tion with  the  sales  of  these  contracts  for 
the  existence  of  material  representations 
that  are  inconsistent  with  the  restrictions 
to  be  placed  on  these  contracts  and  will 
instruct  the  salespeople  involved  in  so- 
liciting in  this  market  to  specifically 
bring  this  restriction  to  the  attention  of 
the  potential  participants. 

Section  6(c)  authorizes  the  Commi.s- 
sion  to  exempt  any  person,  security  or 
transaction  or  any  class  or  classes  of  per- 
sons, securities  or  transactions,  from  the 
p^o^^sions  of  the  Act  and  Rules  promul- 
gated thereunder  if  and  to  the  extent 
that  such  exemption  is  necessary  or  ap- 
prt^riate  in  the  public  interest  and  con- 
sistent with  the  protection  of  investors 
and  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act. 

Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than  Jan- 
uary 31,  1977.  at  5:30  p.m.  submit  to  the 
Commissioti_iu^writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his  interest, 
the  reason  for  such  request,  and  the  is- 
sues, if  any.  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  com- 
munication should  be  addressed:  Secre- 
tary, Securities  and  Exchange  Commis- 
sion, Washington,  D.C.  20549.  A  copy  of 
such  request  shall  be  served  personally 
or  by  mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  sen'ice  (by 
affidavit,  or  in  the  case  of  an  attorney  at 
law,  by  certificate)  shall  be  filed  con- 
temporaneously with  the  request.  As  pro- 
vided by  Rule  0-5  of  the  rules  and  reg- 
ulations promulgated  imder  the  Act,  an 
order  disposing  of  the  application  will  be 
issued  as  of  course  following  January  31. 
1977,  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
the  Commission's  own  motion.  Persons 
who  request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will  re- 
ceive any  notices  and  orders  Issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordeal)  and  any  postpone- 
ments thereof.  , 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 
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JOHN  HANCOCK  TAX-EXEMPT  INCOME 
TRUST  AND  JOHN  HANCOCK  DISTRIB- 
UTORS,   INC. 

Filing  of  Application  for  an  Order  Granting 
Exemption  From  Provisions 

Notice  is  hereby  given  that  John  Han- 
cock Tax-Exempt  Income  Trust  (the 
Fund 'I.  John  Hancock  Place,  P.O.  Box 
111.  Boston,  Massachusetts  02117,  a  di- 
versified, opap-end  investment  company 
registered  under  the  Investment  Com- 
pany Act  of  1940  ("Act"),  and  John 
Har.cock  Distributors.  Inc.,  John  Han- 
cock Place,  P.O.  Box  21,  Boston,  Massa- 
chu.setts  02117,  proposed  luiderwriter  for 
shares  of  the  Fund  (hereinafter  collec- 
tively called  'Applicants"),  filed  an  ap- 
plication on  December  20.  1976,  pursuant 
to  section  6i  c)  of  the  Act  for  an  order  of 
the  Commission  exempting  Applicants. 
to  the  extent  specified  therein,  from  the 
provisions  of  section  22(d)  of  the  Act. 
The  Fund  has  been  organized  by  John 
Hancock  Advisers,  Inc.,  a  wholly  owned 
subsidiary  of  John  Hancock  Mutual  Life 
Insurance  Company  ("John  Hancock"). 
John  Hancock  Distributors,  Inc.  is  a 
wholly  owned  subsidiary  of  John  Han- 
cock Advisers,  Inc.  All  interested  persons 
are  refen-ed  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
wliich  are  summarized  below. 

On  December  1,  1976,  the  Fund  filed 
with  the  Commission  a  registration  state-  • 
ment  on  Form  N-8B-1  pursuant  to  sec- 
tion 8ibi  of  the  Act  and  a  registration 
statement  on  Form  S-5  under  the  Securi- 
ties Act  of  1933,  as  amended.  The  regis- 
tration statement  on  Forrfl  S-5  has  not 
yet  been  declared  effective.  Thus,  the 
.Fund  has  not  yet  commenced  distribu- 
tion of  its  shares. 

Section  22id)  of  the  Act  provides,  in 
pertinent  part,  that  no  registered  invest- 
ment company  or  principal  underwriter 
shall  sell  any  redeemable  security  to  any 
person  except  at  a  current  public  offering 
l>rice  described  in  the  prospectus.  This 
.section  has  been  construed  to  prohibit 
variations  in  the  sales  load  except  as  i>er- 
mitted  by  rule  or  order. 

Exemption  from  section  22id)  of  the 
Act  is  requested  to  permit  funds  derived 
from  death  claims  and  matured  en- 
dowments of  fi:ced  dollar  insurance 
policies  issued  by  John  Hancock  to  be 
applied  to  the  piu-chase  of  shares  of  the 
Fund  within  the  first  60  days  after  the 
date  of  the  check  in  payment  of  such 
insurance  at  a  sales  charge  equal  to  one- 
half  the  rate  otherwise  applicable.  The 
regtilar  sales  charge  ranges,  as  a  per- 
centage of  the  amount  invested,  from 
8.70  percent  to  1.01  percent  depending 
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ou  the  amoxmt  invested  (or  8  percent  to 
1  percent,  as  a  percentage  of  the  ofTcring 
price).  Shares  of  the  Fund  will  be  sold 
only  through  registered  representatlTes 
licensed  to  sell  John  Hancock  Insurance 
policies.  However,  there  will  be  no  re- 
quirement that  the  shares  of  the  F*und  be 
purchased  only  by  policy  holders  of  John 
Hancock  or  that  any  life  instirance  be 
acquired  in  connection  with  the  purchase 
of  shares  of  the  Fund. 

Applicants  assert  that  persons  who 
purchase  Fund  shares  with  insurance 
proceeds  of  the  above  fixed  dollar  policies 
will  have  already  incurred  a  charge  for 
sales  expenses  in  connection  with  such 
fixed  doll£u-  policies  that  is  larger  than 
Qie  sales  charge  ajjpllcable  t»  pur- 
chase payments  for  shares  of  the  Fund. 
Applicants  also  state  that  somewhat  less 
selhng  effort  and  expense  is  involved  in 
appljring  the  proceeds  of  such  fixed  dol- 
lar policies  to  Gie  purchase  of  shares  of 
the  Fund  than  in  making  an  initial  sale 
of  such  shares.  Applicants  assert  that 
one-half  of  the  normal  sales  charge  more 
ai^ropriately  reflects  the  selling  effort 
and  expense  Involved  in  these  circum- 
stances. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may  condition- 
ally or  unconditionally  exempt  any  felass 
or  classes  of  persons,  securities,  or  trans- 
actions, from  any  provision  of  the  Act  or 
the  Rules  and  Regulations  promulgated 
thereunder,  if  and  to  the  extent  such 
exemption  Is  necessary  or  appropriate  In 
the  public  Interest  and  consistent  with 
the  protection  of  investors  and  the  pur- 
poses fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  Janu- 
ary 25,  1977,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any,  of  fact  or  law  proposed 
to  be  controverted,  or  he  may  request 
that  he  be  notified  if  the  Commission 
shaU  order  a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange  Com- 
mission, Washington,  D.C.  20549.  A  copy 
of  such  request  shall  be  served  personally 
or  by  mall  upon  Applicants  at  the  ad- 
dresses stated  above.  Proof  of  such  serv- 
ice (by  affidavit,  or  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the  re- 
quest. As  provided  by  Rule  0-5  of  the 
rules  and  regulations  promiilgated  un- 
der the  Act,  an  order  disposing  of  the 
application  herein  will  be  Issued  as  of 
course  foUowtng  said  date,  unless  the 
Commission  thereafter  orders  a  hearbig 
upon  request  or  up<xi  the  Commisdon's 
own  motion.  Pexsons  who  request  a  hear- 
ing, or  advice  as  to  whether  a  hearing  is 
ordered,  win  receive  any  notices  and  or- 
ders>  issued  In  this  matter.  Including  the 
date  of  the  hearing  (if  ordered)  and  any 
postponements  thereof. 


For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  PjTa&iMHONS, 
Secretary. 
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JEFFERSON  STANDARD  UFE 
INSURANCE  CO.  ET  Al. 

Application  for  an  Order  of  Exemption 
From  Provisions 

Notice  Is  hereby  given  that  Jefferson 
Standard  Life  Insurance  Company 
("Jefferson  Standard"),  a  North  Caro- 
lina stock  life  insurance  company.  Jef- 
ferson Standard  Separate  Account  A 
("Account  A"),  a  sepaarte  accoimt  of 
Jefferson  Standard  registered  imder  the 
Investment  Company  Act  of  1940  ("Act") 
as  a  imlt  Investment  trust,  and  Jefferson- 
Pilot  Equity  Sales,  Inc.  ("Equity  Sales") , 
101  North  Elm  Street,  Greensboro,  North 
CaroHna  27401,  the  principal  imder- 
writer for  Account  A  (hereinafter  col- 
lectively referred  to  as  "Applicants"), 
filed  an  application  on  May  13,  1976  and 
amendments  thereto  on  November  12, 
1976  and  January  3.  1977.  pursuant  to 
section  6<c)  of  the  Act  for  an  order  ex- 
empting Applicants  from  the  provisions 
of  sections  22(e),  27(c)  (1)  and  27(d)  of 
the  Act  to  the  extent  necessary  to  permit 
compliance  by  Applicants  with  certain 
provisions  of  the  Education  Code  of  the 
State  of  Texas,  All  interested  persons  are 
referred  to  the  application  on  file  with 
tiie  Coaunission  for  a  statement  of  the 
representations  therein  which  are  sum- 
marized below. 

Accoimt  A  was  established  by  Jeffei-son 
Standard  on  April  15,  1971  as  the  facil- 
ity for  issuing  certain  variable  annuity 
contracts.  Under  North  CaroUna  Insur- 
ance law  that  portion  of  the  assets  main-> 
tamed  in  Account  A  equal  to  the  reserves 
and  other  contract  liabilities  with  respect 
to  the  Account  may  not.  to  the  extent  so 
provided  tmder  the  applloable  contracts, 
be  charged  with  any  liability  arising  out 
of  any  other  business  conducted  by 
Jefferson  Standard  and  the  lnc(Hne,  gains 
or  lossess  of  Account  A  may  be  credited 
to  or  charged  against  the  assets  of  Ac- 
count A  without  regard  to  the  other  in- 
ccMne,  gains  or  losses  of  Jefferson  Stand- 
ard. All  amounts  credited  to  Account  A 
pursuant  to  variable  aimuity  contracts 
will  be  invested  in  shares  (tf  JP  Orowth 
Fund,  Inc.,  a  diversified  open-end  invest- 
ment company  registered  under  the  Act. 
Jefferson  Standard  Is  a  wholly-owned 
subsidiary  of  Jefferson-PlIot  Corporation 
organized  In  January  1968.  Equity  Sales, 
a  wholly-owned  subsidisoy  of  Jeflerson- 
Pilot  Corporation,  is  a  registered  broker- 
dealer  under  the  Securities  Exchange  Act 
of  1934  and  a  member  of  the  National  As- 
soclaMon  of  Securities  Dealen,  Inc.  ^ 

m  1967,  the  State  of  Texas  directed 
the  governing  boards  of  aD  Texas  institu- 
tions of  higher  education  to  make  avail- 


able  to  certain  employees  an  Optional 
Retirement  Program  ("Program") ,  codi- 
fied as  Subchapter  O  of  Chapter  51  of  the 
Texas  Education  Code,  llie  statute  pro- 
vides as  the  funding  media  for  the  Pro- 
gram fixed  or  variable  annuity  contracts 
purchased  f  nxn  any  Insurance  or  annuity 
company  qualified  to  do  business  in 
Texas.  In  1973,  the  Texas  legislature 
made  two  amendments  in  the  Program 
legislation,  which  amendments  became 
effective  on  June  14,  1973.  The  statutory 
definition  of  the  Program  was  amended 
to  provide  that  the  benefits  of  such  an- 
nuities are  to  be  available  only  upwn 
termination  of  employment  in  the  Texa.- 
public  institutions  of  higher  education 
retirement,  death  or  total  disability  of  th" 
participant.  The  other  amendment  addecJ 
a  new  J  51.358  to  Subchapter  G  which 
al.so  provides  that  the  benefits  of  sur). 
aniiuiiies  will  be  available  only  if  the  inu 
ticipant  dies,  terminates  his  employment 
due  to  total  disability,  accepts  retirement 
or  terminates  employment  in  the  Texa.- 
public  institutions  of  higher  education. 

Because  of  uncertainty  regarding  Uif 
effect  of  these  amendments,  the  Uni- 
versity of  Texas  System  ("System")  re- 
(luested  the  oplnon  of  the  Attorney  Gen- 
eral of  Texas  with  respect  to  several  ques- 
tions concerning  such  amendments.  The 
Attorney  General  rendered  an  opinion 
dated  February  18,  1975,  in  response  to 
the  System's  letter.  The  Attorney  Gen- 
eral Interpreted  S  51.358  to  prohibit  pro- 
visions m  a  variable  annuity  contract  is- 
sued m  connection  with  the  Program  on 
or  after  June  14,  1973,  which  provide  for 
making  available  the  redemption  value  of 
such  contract  prior  to  the  occurrence  of 
one  of  the  conditions  specified  In  the 
statute,  i.e.,  termination  of  employioent. 
retirement,  death  or  total  disability 
Moreover,  the  opinion  further  stated  that 
the  prohibitions  of  S  51.358  were  im- 
pliedly in  effect  upon  the  establishment 
of  the  Program  (in  1967)  and  that  not- 
withstanding any  langusige  which  may 
be  c(Hitained  in  existing  contracts,  a  par- 
ticipant in  the  Program  has  never  had 
the  right  to  redeem  his  annuity  contract 
otherwise  than  in  accordance  with  the 
limitations  described  above.  The  opinion 
did  not  affect  the  right  of  a  participant 
to  transfer  the  redemptlMi  value  of  hii= 
annuity  contract  from  one  carrier  to  an- 
other; accordingly,  the  granting  of  the 
relief  requested  to  the  application  would 
not  affect  such  right. 

Sections  27(c)  (1),  22(e)  and  27<d ' 

Seoti(xi  27fc)  (1)  of  the  Act  makes  U 
unlawful  for  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  of  or 
underwriter  lae  such  company,  to  sell 
any  such  certificate  unless  such  certifi- 
cate Is  a  redeemable  security.  Stectlcm  2 
<a)  <32)  of  the  Act  defines  "redeemable 
security"  to  mean  any  security  under 
the  terms  of  which  the  holder  upon  ita 
prasentaUoD  to  the  lasner  or  to  a  person 
designated  by  the  Issuer  to  entitled  to  re- 
ceive  approximately  hto   proportionate 
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share  of  the  issuers  current  net  assets, 
or  the  cash  equivalent  thereof. 

Section  22fe)  of  the  Act  provides  that 
no  registered  investment  company  shall 
suspend  the  right  of  redemption  or  post- 
pone the  date  of  payment  or  satisfac- 
tion upon  redemption  of  any  redeemable 
security  in  accordance  with  its  terms  for 
more  than  seven  days  after  the  tender 
of  such  security  to  the  company  or  its 
agent  designated  for  that  purpose  lor  re- 
demption except  in  certain  prescribed 
circumstances. 

Section  27idt  of  the  Act  makes  it  un- 
lawful for  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  of  or  un- 
derwriter for  such  company,  to  sell  any 
such  certificate  unless  the  certificate 
provides  that  the  holder  thereof  may  sur- 
render the  certificate  at  any  time  within 
the  first  eighteen  months  after  the  issu- 
ance of  the  certiflcaAe  and  receive  in 
payment  thereof,  in  cash,  the  sum  of  (1) 
the  value  of  his  account,  and  (2)  an 
amount,  from  such  underwriter  or 
depositor,  equal  to  that  part  of  the  excess 
paid  for  sales  loading  which  is  over  15 
per  centum  of  the  gross  payments  made 
by  the  certificate  holder. 

Applicants  request  exemptions  from 
the  iwovlslons  of  Sections  22 (et.  27(c) 
(1)  and  27(d)  of  the  Act  to  the  extent 
necessary  to  permit  compliance  with 
I  51^58  £is  it  pertains  to  (i)  redemption 
values  under  Contracts  issued  to  partici- 
pants in  the  Program  subsequent  to  the 
date  of  such  exemptive  order  and  (ii)  re- 
demption values  under  Contracts  issued 
prior  thereto  but  attributable  to  pay- 
ments made  subsequent  to  the  date  of 
such  order. 

Applicants  assert  that  if  such  exemp- 
tions are  not  granted,  persons  participat- 
ing In  the  Program  effectively  will  be 
denied  an  Opportunity  to^. select  as  a 
funding  mediimi  for  their  retirement 
benefits  one  of  two  funding  media  (the 
other  being  fixed  annuity  contracts) 
specifically  provided  in  the  Texas  statute 
for  such  purpose.  Additionally,  partici- 
pants will  be  imable  to  obtain  the  State's 
matching  contributions  for  the  purchase 
of  an  equity-based  retirement  vehicle.  In 
this  respect,  the  Attorney  Greneral's  opin- 
ion Indicated  that  these  matching  con- 
tributions will  encourage  participation  in 
the  retirement  plan  but  that  unrestricted 
.withdrawals  prior  to  retirement  might  be 
detrimental  to  an  effective  retirement 
vehicle.  In  vIct?  of  the  foregoing,  Appli- 
caoits  assert  that  the  Commission  should 
grant  the  requested  exemptions  because: 
(1)  The  limited  restriction  on  redemp- 
tion woxild  be  voluntarily  assumed  by 
participants.  I.e..  eligible  employees  are 
not  required  to  participate  in  the  Pro- 
gram: (2)  the  restrictions  were  not  for- 
mulated nor  suggested  by  Applicants; 
and  (3)  participants'  relingulshment  of 
the  full  right  of  redemption  is  a  reason- 
able requirement  in  exchange  for  the 
benefits  bestowed  by  the  matching  con- 
tributions of  the  State  of  Texas. 

Applicants  win  ensure  that  appr<H>rl- 
ate  discloeure  is  made  to  persons  v^o 
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consider  participation  in  the  Pro{4iiir.i. 
informing  them  of  the  restriction  oa  tlie 
availability  of  redemption  values  under 
Contracts  to  be  issued  to  them.  This  dis- 
closure will  take  the  form^  of  an  appro- 
priate reference  in  each  Prospectus  to  Uie 
restrictions  on  redemption  of  tiiese  Con- 
tracts, as  well  as  requiring  each  partici- 
pant, as  a  part  of  the  determination  that 
the  sale  of  these  Contracts  is  suitable 
for  that  participant,  to  sign  a  statement 
indicating  that  he/she  is  aware  that 
these  restrictions  will  be  placed  on  hiS'' 
lier  Contract  when  it  is  issued.  In  addi- 
tion. Equity  Sales  will  review  all  sales 
literature  that  is  to  be  used  in  conjunc- 
tion with  the  sales  of  these  contracts  for 
the  existence  of  material  representa- 
tions that  are  inconsistent  with  the  re- 
strictions to  t>e  placed  on  these  contracts 
and  will  instruct  the  salespeople  involved 
in  soliciting  in  this  market  specifically 
tto  bring  this  restriction  to  the  attention 
of  the  potential  participants. 

Section  6(c)  authorizes  the  Commis- 
sion to  exempt  any  person,  security  or 
transaction  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
the  provisions  of  the  Act  and  Rules  pro- 
mulgated thereimder  if  and  to  the  ex- 
tent that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of  invest- 
ors and  the  purposes  fairly  intended  by 
tlie  policy  and  provisions  of  the  Act. 

Notice  is  further  given  that  any  inter- 
ested person  may.  not  later  than  Febru- 
ary 1,  1977,  at  5:30  p.m.  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  inter- 
est, the  reason  for  such  request,  and  the 
issues,  if  any.  of  fact  or  law  proi>osed  to 
be  controverted,  or  he  may  request  that 
he  be  notified  if  the  Commission  sjiould 
order  a  hearing  thereon.  Any  such  com- 
munication should  be  addressed:  Secre- 
tary, Securities  and  Exchange  Commis- 
sion. Washington.  D.C.  20549.  A  copy  of 
such  request  shall  be  served  personally 
or  by  mail  upon  Applicants  at  the  ad- 
dress stated  above.  Proof  of  such  service 
(by  affidavit,  or  in  the  case  of  an  attor- 
ney at  law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application  will 
be  issued  as  of  course  following  Febru- 
ary 1.  1977,  unless  the  Commission  there- 
after orders  a  hearing  upon  request  or 
upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or  ad- 
vice as  to  whether  a  hearing  is  ordered, 
will  receive  any  notices  and  orders  is- 
sued in  this  matter,  including  the  date 
of  the  hearing  (if  ordered  t  and  any  post- 
ponements thereof. 

For  the  Commission,  by  tlie  Division 
of  Investment  Management,  pursuant  to 
del^ated  authority. 

George  A.  Pitzsimmons, 
Secretanf. 

[VR  Doc.77-1366  Piled  1-14-77:8:45  ami 
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PACIFIC   STOCK   EXCHANGE   INC. 

Filing  of  Proposed  Rule  Change  and  Order 
Approving  Proposed  Rule  Change 

Pursuant  to  .'-action  19(bi  <li  of  the  Se- 
curities Exchange  Act  of  1934.  15  U.S.C. 
78'SMbMi  1  (the  "Act"».  as  amended  by 
Pub.  L.  No.  94-29,  section  16  (June  4. 
1975 1  notice  is  liereby  given  that  on  De- 
cember 9.  1976.  the  Pacific  Stock  Ex- 
cliange  Incorporated  ( "PSE"  i ,  618  Soutli 
Spring  Street.  Los  Angeles.  California 
90014,  filed  witli  tlie  Commission  copie.'; 
of  a  propc^ed  rule  change.  The  proposed 
rule  change  amends  PSE  Rule  VI,  sec- 
tions 12  and  13.  to  provide  new  stand- 
ards for  the  approval  and  withdrawal 
of  approval  of  securities  underlying  ex- 
cliange  listed  options.  The  substance  of 
tlie  proposed  rule  change  is  as  follows: 

The  initial  listing  standards  of  PSE 
section  12  require  in  substance  that  is- 
suers of  securities  underlying  exchange 
options  have  earned  at  least  $1,000,000 
in  three  of  the  last  four  fiscal  years, 
including  the  immediately  preceding  fis- 
cal year,  that  they  have  complied  for 
the  most  recent  three  fiscal  years  with 
reporting  requirements  (including  time- 
liness) of  sections  13  and  14  of  the  Act; 
and  that  neither  the  company  nor  any 
of  its  significant  subsidiaries  have  had 
a  default  during  such  three  years.  Fur- 
ther, they  require  for  the  underlying 
security  an  8,000,000  share  float,  10,000 
shareholders,  trading  volume  of  2,000,000 
shares  in  each  of  the  two  preceding  cal- 
endar years,  and  a  minimum  price  per 
share  of  $10.00  each  day  within  the 
six  months  preceding  approval  of  such 
security  for  options  transactions. 

PSE  section  13  requires  for  continued 
approval  of  an  underlying  security  for 
option  transactions  that  the  imderlying 
security  have  a  7.2  milllOTi  share  float. 
9.000  shareholders,  and  1.8  million  shares 
traded  in  the  preceding  fiscal  year.  The 
delisting  process  will  also  commence 
when  the  price  per  share  of  the  underly- 
ing security  is  below  $10.00  per  share  on 
the  majority  of  business  days  in  any  six 
month  period  with  no  new  series  intro- 
duced so  long  as  the  underlying  security 
is  below  $7.50  per  share.  Further,  there 
will  be  a  minimum  strike  price  of  $10.00 
per  share.  In  the  event  the  delisting  pro- 
cedure is  triggered,  the  imderlying  se- 
curity would  have  to  return  to  standards 
for  original  listing  before  its  option  could 
be  reinstated.  For  purposes  of  main- 
tenance listing,  such  issuers  must  have 
earned  a  minimum  of  $250,000  in  three 
of  the  last  four  fiscal  years,  be  no  more 
than  30  days  delinquent  (after  exhaust- 
ing all  extensions)  in  meeting  the  report- 
ing requirements  of  sections  13  and  14  of 
the  Act  and  have  cured  any  default 
within  six  months  of  the  date  on  which 
it  occurr^. 

Publication  of  notice  of  the  proposed 
rule  change  is  expected  to  be  made  in 
the  Federal  Register  during  the  week 
of  December  13,  1976.  Intei«sted  persons 
are  invited  to  submit  written  data,  views 
and  arguments  concerning  the  proposed 
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rule  change.  Persons  desiring  to  make 
written  submissions  should  file  six  ooiiiea 
thereof  with  the  Secretary  of  Commis- 
sion, Securities  and  Exchange  Commis- 
sion, 500  North  Capitol  Street,  Washing- 
ton, D.C.  20549.  Reference  should  be 
made  to  PUe  No.  SR-PSE-76-37. 

The  Commission  finds  that  the  pro- 
posed nile  change  Is  consistent  with  the 
requirements  of  the  Act  and  the  rales 
and  regulations  thereunder  applicable 
to  national  securities  exchanges,  and  in 
particular,  the  requirements  of  section 
6  and  the  rules  and  regulations  there- 
imder. 

The  PSE  proposal  is  along  the  lines  of 
similar  proposals  of  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  and 
the  American  Stock  Exchange,  Inc. 
("Amex"),  variations  of  which  proposals 
were  published  on  five  separate  occasions 
with  no  comments  having  been  received 
from  anyone  other  than  the  exchanges 
involved.' 

The  Commission  has  recently  ap- 
proved proposals  by  the  CBOE,  Amex 
and  Midwest  Stcok  Exchange,  Incorpo- 
rated which  are  substantively  identical 
to  the  present  PSE  proposal.*  Since  in 
the  Commission's  view,  the  rules  of  these 
exchanges  represent  appropriate  mini- 
mum standards  for  the  approval  and 
withdrawal  of  approval  of  securities  un- 
derlying options  and  in  order  to  promote 
uniformity  among  the  exchanges  with 
respect  to  such  standards,  in  light  of  the 
identical  nature  of  the  PSE  proposals 
to  those  of  the  other  exchanges  which 
have  been  previously  published,  the 
Commission  finds  good  cause  for  ap- 
proving the  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 

The  Commission  having  considered 
laiis  proposed  rule  change  on  December 
9,  1976:  It  is  therefore  ordered.  Pursuant 
to  section  19(b)  (2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  it  hereby  is  approved,  effective 
December  9,  1976. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons. 
Secretary. 

[FR  Doc.77-1367  Filed  l-l4-77;8:45  am] 


^See  Files  No.  SR-CBOE^76-6.  Securities 
Exchange  Act  ("SEA")  ReleaEe  No.  12178 
(March  8,  1976),  41  FR  10974  (March  15. 
1976) :  Amendment  4  to  SR-CBO(E-76-6,  SEIA 
Release  No.  19540  (Jun*  11,  1976),  41  FR 
24782  (June  18.  1976):  SR-CBOE-76-18,  SEA 
Release  No.  12768  (September  9,  1976).  41 
PR  39108  (September  14,  1976) ;  SR-Amex- 
76-21,  SEA  Release  No.  12819  (Septemb^  21. 
1976).  41  FR  43478  (October  1.  1976);  and 
SR-MSE-7&-21,  SEA  Release  No.  12881  (Oc- 
tober 12,  1976),  41  FR  45921  (October  18, 
1976) . 

'See  approval  orders  for  Piles  No.  SR~ 
CBOE-7&-18,  SEIA  R^eeae  No.  13060  (Decem- 
ber 9,  1976);  SR-Araez-T»-31,  SEA  Releaao 
No.  13061  (DecendMr  9.  1979) ;  and  SR-MBB- 
76-21,  SEA  Reletuse  No.  13046  (December  8, 
'1976). 
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PACIFIC  STOCK  EXCHANGE,   INC. 

Order  Approving  Proposed  Rule  Change 

On  November  11,  1976.  the  Pacific 
Stock  Exchange,  Inc.,  618  South  Spring 
Street,  Los  Angeles.  California  90014, 
filed  with  the  Commission,  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  (the  "Act"),  as  amended  by 
the  Securities  Acts  Amendments  of  1975. 
ahd  Rule  19l>-4  thereunder,  copies  of  a 
proposed  rule  change  to  define  two  terms, 
"local  security"  and  "dually  traded  se- 
curitj  ",  used  in  its  Rules  U  and  m  which 
were  previously  defined  in  PSE  Rule 
Xni  but  were  deleted  from  that  Rule 
when  it  was  amended  by  PSE  rule  filing 
SRr-PSE-76-10. 

Notice  of  the  proposed  rule  cliange 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release  (Se- 
curities Exchange  Act  Release  No.  13010. 
(November  26,  1976)  >  and  by  publica- 
tion in  the  Federal  Register  <41  YR 
53149   iDecember  3,  1976)). 

The  Commission  finds  that  the  pro- 
posed rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable 
to  registered  national  securities  ex- 
changes, and  in  particular,  the  require- 
ments of  Section  6  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)  (2)  of  the  Act,  that  the 
proposed  rule  change  filed  with  the 
Commission  on  November  11.  1976.  be. 
and  it  hereby  is,  approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  del- 
egated authority. 

George  A.  Fitzsis<mons. 

Secretary. 

|FR  Doc  77-1368  FUed  l-14-77;e:45  am] 
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PHILADELPHIA  STOCK  EXCHANGE,   INC. 

Filing  of  Proposed  Rule  Change  and  Order 
Approving  Proposed  Rule  Change 

Pursuant  to  section  19(b)  fl)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78Cs)  (b)(1)  (the  "Act"),  as 
amended  by  Pub.  L.  No.  94:-29,  section  16 
(June  4,  1975)  notice  is  hereby  given 
that  on  December  13,  1976,  the  Philadel- 
phia Stock  Exchange,  incorporated 
("PHLX"),  17th  Street  and  Stock  Ex- 
change Place,  Philadelphia,  Pennsyl- 
vania 19103,  filed  with  the  Commission 
copies  of  a  proposed  rule  change.  The 
proposed  rule  change  amends  PHLX 
Rules  1008  and  1009  to  provide  new- 
standards  for  the  approval  and  with- 
drawal of  approval  of  securities  underly- 
ing exchange  listed  options.  The  sub- 
stance of  the  proposed  rule  change  is  as 
fallows: 

Tlie  Initial  listing  standards  of  PHLX 
Rule  1008  require  in  substance  that  is- 
suers of  securities  underlying  exchange 


options  have  earned  at  least  $1,000,000  in 
three  of  the  last  four  fiscal  years.  Includ- 
ing the  immediately  preceding  fiscal  year. 
that  they  have  complied  for  the  most  re- 
cent three  fiscal  years  with  reporting  re- 
quirements (including  timeliness)  of 
sections  13  and  14  of  the  Act;  and  that 
neither  the  company  nor  any  of  its 
significant  subsidiaries  have  had  a  de- 
fault during  such  three  years.  Further, 
they  require  for  the  underlying  security 
an  8.000,000  share  float,  10.000  share- 
holders, trading  volume  of  2,000,000 
shares  in  each  of  the  two  preceding 
calendar  years,  and  a  minimum  price  per 
share  of  $10.00  each  day  within  the  six 
montlis  preceding  approval  of  such 
security  for  options  transactions. 

PHLX  Rule  1009  requires  for  continued 
approval  of  an  underlj'ing  security  for 
option  transactions  that  the  underlying 
security  have  a  7.2  million  share  float. 
9,000  shareholders,  and  1.8  million  shares 
traded  in  the  preceding  fiscal  year.  The 
delisting  process  will  also  commence 
when  the  price  per  share  of  the  under- 
lying security  Is  below  $10.00  per  share 
on  the  majority  of  business  days  in  any 
six  month  period  with  no  new  series  in- 
troduced so  long  as  tlie  underlying  seciH' 
rity  is  below  $7.50  per  share.  Further, 
there  will  be  a  minimum  strike  price  of 
$10.00  per  share.  In  the  event  the  de- 
listing procedure  Ls  triggered,  the  un- 
derlying security  would  have  to  return 
to  standards  for  original  listing  before 
its  option  could  be  reinstated.  For  pur- 
poses of  maintenance  listing,  such  issuers 
must  have  earned  a  minimum  of  $250,000 
in  three  of  the  last  four  fiscal  years,  be 
no  more  than  30  days  delinquent  (after 
exhausting  all  extensions)  in  meeting 
tlie  reporting  requirements  of  sections 
13  and  14  of  the  Act  and  have  cured  ax\y 
default  within  six  months  of  the  date 
on  which  it  occurred. 

Publication  of  notice  of  the  proposed 
rule  change  is  expected  to  be  made  in 
the  Federal  Register  during  the  week 
of  December  20.  1976.  Interested  persons 
are  invited  to  submit  written  data,  views 
and  arguments  concerning  the  proposed 
rule  change.  Persons  desiring  to  make 
written  subnUssions  should  file  six  cop- 
ies thereof  with  the  Secretary  of  Com- 
mission, Securities  smd  Exchange  Com- 
mission, 500  North  Capitol  Street,  Wash- 
ington. D.C.  20549.  Reference  should  be 
made  to  F^e  No.  SR-PHLX-76-22. 

The  Commission  finds  that  the  pro- 
posed rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations  thereunder. 

The  PHLX  proposal  is  along  the  lines 
of  similar  proposals  of  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  and 
the  American  Stock  Exchange.  Inc. 
t  "Amex") ,  variations  of  which  proposals 
were  published  on  five  separate  occasions 
with  no  comments  having  been  received 


FEDERAL  REGISTEI,   VOL    43,   NO.    11 — MONDAY.    JANUARY    17.    1977 


3238 

from  anyone  other  than  the  exchanges 
involved.* 

The  Commlf&lon  has  recently  approved 
|}roposal5  by  the  Pacific  Stock  Exchange 
Incorporated,  CBOE,  Amex  and  Mid- 
west Stock  Exchange,  Incorporated 
which  are  substantively  Identical  to  the 
present  PHLX  propoaal.*  Since  in  the 
Commission's  view,  the  rules  of  these 
exchanges  represent  appropriate  mini- 
mum standards  for  the  approval  and 
withdrawal  of  approval  of  securities 
underlying  options  and  in  order  to  pro- 
mote uniformity  among  the  exchanges 
with  respect  to  such  standards,  in  light 
of  the  identical  nature  of  the  PHLX 
pr(^}Osals  to  those  of  the  other  exchanges 
which  have  been  previously  published, 
the  Commission  finds  good  cause  for 
approving  the  prwosed  rul«  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 

It  is  therefore  ordered,.  Pursuant  to 
section  19(b)  (2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  it  hereby  is  approved. 

For  the  Commission  by  the  Division 
of  liarket  Regulation,  pursuant  to  del- 
egated authority. 

George  A.  Fitzsimmons, 
Secretary. 

|PEDoc77  1369PUe<l  1  14-77; 8-45  wnj 


'  1 70-59421 

COLUMBIA  GAS  SYSTEM  SERVICE 
CORP. 

htipaul  by  System  Service  Company  To 
Undertake  Licensing  Program  With  Non- 
allMalM  for  Commercial  Development  of 
PMantad  Devices  and  Other  Technical 
"Know-Now" 

Notice  is  hereby  given  that  The  Co- 
lumbia Gas  System  Service  Corporation 
("Service  Corporation"),  20  Montchanln 
Road,  Wilmington,  Delaware  19807,  the 
aubeidlary  service  company  for  The  Co- 
lumbia Gas  System;  Inc.  ("Columbia"), 
a  registered  holding  company,  has  filed 
an  s4>plication  with ,  this  Conunlsslon 
pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act"),  desig- 
nating Sections  9<a)  (1)  and  10  of  the 
Act  as  applicable  to  the  following  pro- 
posed transactions.  All  Interested  per- 
sons are  referred  to  the  application, 
which  Is  summarized  below,  for  a  com- 


»Se«  Pile  No.  SIlr-CBOE-76-6.  Securitle* 
Exchange  Act  ("SEA")  Release  No.  12178 
(llarcii  8,  1976),  41  FR  10974  (Marcb  15, 
1976);  Amendment  4  to  SR-CBOK-76-6,  SEA 
Release  No.  12640  (June  11,  1976),  41  PR 
24782  (June  18,  1976);  8R-CBOB-76-18,  SHA 
Release  No.  12768  (September  9,  1976),  41 
PR  39108  (September  14,  197C);  SR-Amex- 
78-21,  SEA  Relecise  No.  12819  (September  21. 
1976).  41  FR  43478  (October  1.  1976);  and 
SR-MSE-76-21.  SEA  Release  No.  12881  (Octo- 
ber 12, 1976) ,  41  FR  46921  (October  18.  1976) . 

*Se«  approval  orders  for  File  Nos.  SR- 
PSE-76-37,  SEA  Release  No.  13058  (Decem- 
ber 10,  1976) ;  SR^-CBOE-V6-18,  SEA  Release 
No.  13060  (December  9,  1976) ;  SR-Amez-76- 
31,  SKA  Release  No.  13051  (December  9, 
1976):  aiKl  SRr-MSE-78-ai,  SEA  Release  No. 
13046  (December  8,  1976). 


NOTICES 

plete  statement  of  the  propaseci  irans- 
actions. 

Under  the  terms  of  the  service  agree- 
ment between  the  Service  Corporation 
and  Columbia's  other  subsidiaries,  Serv- 
ice (Corporation  engages  In  research  re- 
lated to  the  operations  of  the  system 
companies.  Specifically,  Service  Corpo- 
ration's engineering  and  research  and 
development  departments  engage  in  on- 
going research  programs,  both  individu- 
ally and  Jointly  with  other  companies, 
to  develop  or  to  acquire  the  technology 
needed  to  promote  new  means  of  trans- 
portation and  uses  for  natural  gas  for 
the  benefit  of  Columbia's  system  com- 
panies. Such  research  has  resulted  in 
the  development  of  a  natural  gas  liquid 
and  solid  waste  incinerator  for  reduction 
of  pollution,  an  automatic  pipe  welder, 
an  underground  pipe  locator,  and  various 
other  devices,  "know-how"  and  ixitents. 

Service  Corporatioii  believes  that  sev- 
eral of  the  devices  and  patents  it  has 
helped  develop  can  be  manufactured  and 
marketed  on  a  commercially  profitable 
basis  for  general  use  by  the  gas  trans- 
portation and  distribution  industry,  but 
that  It  is  not  Itself  In  a  position  to  im- 
dertake  the  costs  of  such  further  devel- 
opment as  would  be  required  to  make 
these  devices  generally  available.  Ac- 
cordingly, Service  Corporation  proposes 
to  initiate  a  general  program  for  licens- 
ing and  sub-licensing  the  patents  and 
"know-how"  it  has  developed  or  other- 
wise B(iquired  to  unaffiliated  parties,  in 
return  for  a  royalty,  when  and  if  com- 
mercialization of  newly-developed  de- 
vices, patents  and  "know-how"  becomes 
feasible.  It  is  not  contemplated  that 
Service  Corporation's  licensing  activities 
will  represent  a  major  part  of  its  busi- 
ness as  a  service  company,  but  will  be 
incidental  to  its  research  and  develop- 
ment activities  performed  pursuant  to 
its  agreement  with  the  Columbia  system 
operating  companies. 

As  an  initial  step  In  a  general  licensing 
program  for  the  cc«nmercial  exploita- 
tion of  patents,  "know-how"  and  devices 
already  developed  by  Its  research  depart- 
ment, Service  Corporation  has  entered 
into  thirteen  licensing  or  sub-licensing 
agreements  with  nonaffiliated  concerns. 
The  devices  which  will  be  manufactured 
and  marketed  by  the  licensees  and  sub- 
licensees include  an  undergroimd  buried 
pipe  l(x»tor;  a  remote  meter  index  de- 
vice; a  high  heat  flux  ceramic  burner 
tile;  gas  fired  smooth  top  ranges;  a  gas 
deep  fat  fryer;  fume,  liquid,  and  solid 
waste  Incineration  equipment:  and  an 
automatic  pipeline  welder.  It  in  stated 
that  these  agreements  were  entered  hito 
on  an  experimental  basis  in  order  to  as- 
certctin  whether  these  and  similar  devices 
and  patents  could  be  further  developed 
for  commercial  purposes  on  a  profitable 
basis.  Service  Corporation  now  believes 
that  commercial  development  of  devices 
for  use  in  the  gas  distribution  and  trans- 
portation Industry  Is  feasible  and.  ac- 
cordingly, requests  authorization  to  en- 
ter into  other  license  and  sub-license 
arrangements  incidental  to  its  business. 

Tlie  agreements  Service  Corporation 
has  heretofore  entered  into  are  typical  of 


those  the  company  contemplates  enter- 
ing into  on  a  regular  basis  in  the  future. 
Under  these  agreements,  Service  Corpo- 
ration expects  to  contribute  to  the  costs 
of  research  and  developmental  work  to 
the  extent  that  such  work  is  still  re- 
quired, but  will  not  bear  any  of  the  costs 
or  the  risk  associated  with  manufacture 
or  marketing  of  the  products.  Service 
Corporation  has  not  and  will  not  con- 
tribute funds  toward  manufacture,  pro- 
duction or  sale  of  the  devices.  Under  the 
agreements  Service  Corporation  has  pre- 
viously entered  into,  the  licensees  or  sub- 
licensees are  typically  obligated  to  pay 
Service  Corporation  a  flat  fee  on  execu- 
tion of  such  agreements  or  upon  suc- 
cessful testing  of  the  devices  covered 
thereunder,  and  a  minimum  stated  an- 
nual percentage  royalty  payment  there- 
after. To  date,  Service  Corporation  has 
been  paid  a  total  of  $209,690  in  payments 
under  all  of  the  agreements  so  far  con- 
cluded. 

It  is  stated  that  no  State  or  Federal 
commission,  other  than  this  Commis- 
sion, has  jurisdiction  over  the  proposed 
transactions.  The  fees,  commissions  and 
expenses  paid  or  Incurred  in  connection 
with  the  proposed  transactions  total 
$2,800. 

Notice  is  furtlier  given  that  any  in- 
terested person  may,  not  later  than  Feb- 
ruary 3,  1977,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating, 
the  nature  of  his  interest,  the  reasons! 
for  such  recjuest,  and  the  issues  of  fact* 
or  law  raised -by  said  application  which 
he  desires  to  controvert;  or  he  may  re- 
quest that  he  be  notified  if  the  Commis- 
sion should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed:  Sec- 
retary, Securities  and  Exchange  Com- 
mission, Washington,  D.C.  20549.  A  copy 
of  such  request  should  be  served  per- 
sonally or  by  mail  upon  the  applicant  at 
the  above-stated  address,  and  prcwf  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  appUcation,  as  filed  or 
as  it  may  be  amended,  may  be  granted 
as  provided  In  Rule  23  of  the  CSeneral 
Rules  and  Regulations  promulgated  un- 
der the  Act,  or  the  Commission  may 
grant  exemption  from  such  rules  as  pro- 
vided in  Rules  20(a)  and  100  thereof  or 
take  such  other  action  as  It  may  deem 
appropriate.  Persons  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
is  ordered  wlll\  receive  any  notices  and 
orders  Issaed  Ih  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  CorpoMite  Regidatlon,  pursuant  to 
delegated  anthortty. 

George  A.  Pitzsimmons. 
Secretart/. 

I  PR  Doc  77-1379  FUed  1-14-77,8  45  am  | 
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PACIFIC  STOCK   EXCHANGE,    INC. 

Order  Approving  Proposed  Rule  Change 

On  June  17,  1976,  the  Factflc  8to<A 
Exchange,     Incorporated,     618     South 
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Spring  Sti-eet,  Los  Angeles.  California, 
filed  with  the  Commission,  pursuant  to 
Section  19(b>  of  the  Securities  Exchange 
Act  of  1934  (the  "Act") ,  as  amended  by 
the  Securities  Acts  Amendments  of  1975, 
and  Rule  19b-4  therexmder.  copies  of  a 
proposed  rule  change.  The  rule  change 
involves  an  amendment  to  Section  18' c 
1 2 1  of  Exchange  Rule  X  » Conduct  of 
Accounts^  regarding  suitability  stand- 
ards for  put  option  writing. 

Notice  of  the  proposed  inile  change  to- 
gether with  the  terms  of  substance  of  the 
proposed  rule  change  was  given  by  publi- 
cation of  a  Commission  Release  "Securi- 
ties Exchange  Act  Release  No.  12992 
'November  17.  1976) )  and  by  publication 
in  the  Federal  Register  (41  FR  53380 
'December  6. 1976 »  >. 

The  Commission  finds  that  the  pro- 
posed rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules  and 
regulations  thereimder  applicable  to  reg- 
istered national  securities  exchanges,  and 
in  particular,  the  requirements  of  Sec- 
tion 6  and  the  rules  and  regulation.^ 
thereunder. 

It  is  therejore  ordered,  pursuant  to  sec- 
tion 19 (b>  (2)  of  the  Act.  that  the  above- 
mentioned  proposed  rule  change  be.  and 
it  hereby  is.  approved.  , 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A  Fitzsimmons, 
Secretary. 

[FR  Doe.77-1380  Filed   1-14~77;8  45  am' 


[70-59521 

SOUTHERN,  CO..   ET  AL. 

Proposal  to  Allocate  Consolidated  Federal 
Income  Tax  Liability  by  Method  Other 
Than  Specified  in  Rule  45(b)(6) 

In  the  matter  of  the  Southern  Com- 
pany, 64  Perimeter  Center  East,  P.O.  Box 
720071,  Atlanta,  Georgia  30346;  Alabama 
Power  Company,  Alabama  Property 
Company,  Georgia  Power  Company,  Gulf 
Power  Company,  Mississippi  Power  Com- 
pany, Southern  Electric  Generating 
Company,  Southern  Services,  Inc.,  (70- 
5952). 

Notice  is  hereby  given  that  The  South - 
em  Company  ("Southern"),  a  registered 
holding  company,  and  Its  subsidiary  com- 
panies have  filed  a  joint -declaration  with 
this  Commissipn  pursuant  to  the  Public 
Utility  Holdjjig  Company  Act  of  1935 
<"Act"».  dfeignating  Section  12(bi  of 
the  Act  and  Rule  45  promulgated  there- 
under as  applicable  to  the  following  pro- 
posal. All  interested  persons  are  referred 
to  the  joint-declaration,  which  is  sum- 
marized below,  for  a  complete  statement 
of  the  proposal. 

Southern  and  it«  subsidiaries  join  as  a 
group  in  the  filing  of  consolidated  Fed- 
eral income  tax  returns.  In  accordance 
with  Rule  45(b)  (6) ,  consolidated  Federal 
mcome  tax  liability  is  allocated  among 
system  members  by  the  meth<xi  provided 
under  Section  1552(a)  (1)  erf  the  Internal 
Revenue,  Code  of  1954.  as  aunended. 
Under  Section  1552(a)(1).  consolidated 


income  tax  liability  is  apportioned  among 
members  of  tlie  consolidated  group  in  ac- 
cordance with  the  ratio  which  that  por- 
tion of  the  consolidated  taxable  income 
attributable  to  each  member  having  tax- 
able income  bears  to  the  consolidated 
taxable  income.  By  orders  dated  April  26, 
1963  and  March  15.  1976  iHCAR  No.^ 
14860  and  19429 ' .  the  Commission  au- 
thorized exceptions  from  the  provisions 
of  Rule  45(b)  <6»  to  permit  Southern  and 
its  subsidiaries  to  allocate  investment  tax 
credits  allowable  to  the  group  to  those 
members  of  the  group  whose  investmcits 
generate  the  credits,  and  to  separately 
account  for  each  member's  ordinary  in- 
come and  net  long-term  capital  gain  m 
apportioning  consolidated  tax  liaiiility. 

For  1976,  Southern  and  its  subsidiaiyes 
estimate  that  their  combined  taxable  In-; 
romes  will  be  approximately  $86  million 
and  that  the  consolidated  tax,  before  in- 
vestment credits,  will  be  approximately 
S38.7  million.  Each  of  Southern's  oper- 
ating electric  utility  subsidiaries,  except 
Alabama  Power  Company  < "Alabama"', 
will  have  separate  taxable  income  for 
1976.  Alabama  estimates  that  it  will  re- 
port a  S36.8  million  taxable  loss. 

Because  Alabama  has  a  taxable  lo^-;. 
Southern  and  its  subsidiaries  state  that 
allocation  of  the  group's  consolidated  in- 
come tax  liability  for  1976  pursuant  to 
the  literal  requirements  of  Rule  45 (bi  1 6  • . 
as  previously  modified  by  Commission 
orders,  woidd  result  in  certain  distortions 
and  inequities  in  that  the  companies  in 
the  system  other  than  Alabama  will  bene- 
fit from  the  savings  in  consolidated  tax 
liability  attributable  to  Alabama's  net 
operating  loss  for  the  year.  Under  Rule 
45(bU6i.  Alabama  would  benefit  from 
the  tax  savings  generated  by  its  net  op- 
erating loss  only  to  the  extent  of  an  esti- 
mated $3.2  million. 

Southern  and  its  subsidiaries  propose, 
as  an  exception  to  Rule  45ibi  >  6' .  to  al- 
locate the  consolidated  tax  liability  for'' 
1976  in  such  a  maimer  that  the  reduc- 
tion in  the  group's  tax  liability  attributa- 
ble to  Alabama's  1976  net  operating  lo.=« 
will  be  allocated  in  its  entirety  to  Ala- 
bama, resisting  in  an  aggregate  benefit 
to  Alabama  of  an  estimated  $17.65  mil- 
lion. Under  the  proposed  method  of  allo- 
cation, each  of  Southern's  other  oper- 
ating utility  companies  will  be  allowed  to 
offset  its  liability  to  Alabama  by  its  full 
investment  credits  earned.  In  years  when 
Alabama  has  taxable  income  and  there- 
fore may  be  entitled  to  tax  credits  under 
the  operating  loss  carryback  and  carrj- 
over  provisions  of  the  Internal  Revenue 
Code,  any  tax  credits  remitted  to  Ala- 
bama as  a  result  of  the  exception  from 
Rule  45 'b)  (6)  requested  herein  will  be 
applied  to  reduce  any  credits  in  future 
years  to  which  Alabama  may  otherwise 
be  entitled  under  the  separate  return 
limitations  of  Rule  45(b)  (6) .  The  aggre- 
gate tax  liability  allocated  any  member 
of  the  group  under  the  proposed  method 
of  allocation  will  not  exceed  the  amount 
of  tax  of  such  company  based  upon  a  s^- 
arate  return  computed  as  if  such  com- 
pany had  always  filed  its  tax  returns  on 
a  separate  return  basis. 


Southern  and  its  subsidiaries  also  pro- 
i:ose.  as  an  addrticmal  modification  to  the 
application  of  Rule  45(b)  (6) ,  to  allocate 
the  group's  minimum  tax  liability  on  so- 
called  tax  preference  items,"  which  in- 
clude capital  gains,  percentage  depletion, 
accelerated  depreciation  on  real  property 
.aid  amortization  of  pollution  control  fa- 
cilities, to  those  members  of  the  group  in 
accordance  with  the  ratio  which  that  por- 
tion of  the  total  preference  items  attri- 
butable to  each  member  having  prefer- 
t'l.ce  items  bears  to  tlie  total  preference 
iten-i.s  or  all  members.  Under  Rule  45<b' 
'6' .  a  company  such  as  Alabama,  whicii 
did  not  have  otdinary  taxable  ii.oonie 
for  1976  but  did  have  preference  itemt.. 
would  not  be  allocated  any  part  of  the 
minummi  tax  on  those  preference  iieni->. 
The  propo.'^ed  method  for  allocating  mir.- 
imum  tax  will  permit  Southern  to  ap- 
portion the  burden  of  the  tax  among 
those  companies  of  tlie  group,  including 
Alabama,  which  report  tax  preference 
items.  For  1976,  Southern  estimates  that 
the  group  will  report  approximately  $14.8 
million  of  preference  items,  of  which  an 
estimated  $4.4  million  will  be  attribut- 
able to  Alabama. 

The  fcps.  expenses  and  commi^^ions 
incurred  in  connection  with  this  pro- 
posal will  not  exceed  $3,500.  which  in- 
cludes attorneys  fees  of  $2,500.  It  is 
stated  that  no  State  or  Federal  commis- 
.«;ion,  other  than  this  Commission,  has 
.urisdiction  over  the  proposal. 

Notice  is  further  given  that  aixv  inter- 
ested per.-on  may.  not  later  than  Febru- 
ary 3.  1977.  request  in  wiitlng  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons 
for  "-n.ii  lequest,  and  the  issues  of  fact 
or  law  raised  by  said  joint-declaration 
which  he  desires  to  controvert;  or  he 
may  reque.-,t  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon  .^nv  such  request  should  be 
^  addressed.  Secretary.  Securities  and 
Exchange  Commission.  'Washington. 
DC.  20549  A  copy  of  such  request  should 
be  served  personally  or  by  mail  upon 
the  declarants  at  the  above-.stated  ad- 
dress, and  proof  of  service  'by  affidavit 
or.  in  case  of  an  attorney  at  law.  by 
certificate"  .should  be  filed  with  the  re- 
quest. At  any  time  after  said  date,  the 
joint-declaration,  as  filed  or  as  it  may 
be  amended,  may  be  permitted  to  be- 
come effective  as  provided  In  Rtile  23  of 
the  General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the  Com- 
mission may  grant  exemption  from  its 
rules  under  the  Act  as  provided  in  Rules 
20(a)  and  100  thereof  or  take  such  other 
action  as  It  may  deem  appropriate. 
Persons  who  request  a  hearing  or  ad- 
vice as  to  whether  a  hearing  is  ordered 
will  receive  any  notices  and  orders  is- 
sued in  this  matter,  including  the  date 
of  the  hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  DivLsion 
of  Corporate  Regulatiorf,  pursuant  to 
delegated  authority. 

GEORCK  a.  FlTZSnCMONS. 

Secretary. 

(FR  Doc.77-1381  Filed  1-14-77:8:45  ami 
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SMALL  BUSINESS 
ADMINISTRATION 

I  License  No.  0»/14-007»| 

DEVELOPERS  EQUITY  CAPITAL  CORP. 

Filing  of  Application  for  Approval  of  Coib 
flict  of  Interest  Transaction  Between 
Associates 

Notice  Ls  hereby  given  that  Developers 
Fquity  Capital  Corporation  (DE),  9201 
Wilshire  Boulevard,  Suite  204,  Beverly 
Hills,  California  90210,  a  Federal  licensee 
under  the  Small  Business  Investment 
fkct  of  1958,  as  amended  (Acp,  has  filed 
with  the  Small  Business  Administration 
«SBA)  an  application  pursuant  to 
§  107.1004  of  the  regulations  governing 
small  business  Investment  companies  ( 13 
CPR  107.1004<1976)),  for  approval  of  a 
rcKiflict  of  Interest  transaction. 

The  licensee  will  sell  equities  hi  two 
parcels  (about  12.7  acres)  of  land  both 
facing  Royal  Avenue  (assessors  parcel 
No6.  15  and  41)  in  Siml,  California,  To 
Mr.  Larry  Bade,  9201  Wilshire  Boule- 
vard, Suite  204,  Beverly  Hills,  California 
90201,  for  a  two-year  $139,000  note  bear- 
ing an  interest  rate  of  ten  percent  per 
annum.  This  transaction  falls  within  the 
purview  of  §  107.1004  of  the  regulations 
"  because  Mr.  Larry  Sade  is  tlie  controlling 
stockholder  and  President  of  DE  and, 
therefore,  an  associate  of  DE. 

Nottee  Is  hereby  given  that  any  inter- 
ested person  may,  not  later  than  Feb- 
ruary 1,  1977,  submit  to  SBA,  in  writing, 
any  rdevant  comments  on  the  proposed 
transaction.  Any  such  comments  should 
be  addressed  to:  Deputy  Associate  Ad- 
ministrator for  Investment,  1441  L  Street. 
NW.,  Washington,  D.C.  20416, 

A  copy  of  this  notice  shall  be  pub- 
lished hi  a  newspaper  of  general  circu- 
lation In  Los  Angeles,  California. 

(Catalog  of  Federal  Domeatlo  A.sslstance  Pro- 
gram No.  59.011.  Small  Buslii^vs  biveslment 
Companies.) 

Dated;  January  7    1977 

Pbter  F.  McNeish 
Deputy  Associate  Administrator 
for  Investment. 

IPR  Doc,77   1.360  Piled  1-14  77-8:45  am] 


I  Application  No.  02/02-  6323 1 

SITUATION  VENTURES  CORPORATION 

Application  for  a  License  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  Small  Business  Investment  Com- 
pany imder  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq  )  has  been 
filed  by  Situation  Ventures  Corporation 
<applicant>  with  the  Small  Business  Ad- 
ministration pursuant  to  13  C  F.R.  107- 
102  0976^ 

The  officers  and  directors  are  as  fol- 
lows: 

Sam  BoUauder,  President,  1616  51st  Street. 

Brooklyn.  New  York  11204.  ya 

Max    Berg,    Secretary/Treaaurer,    l66&-60tb 

Street,  Brooklyn,  New  York  11219. 
Herman  Lebovlts.  Vice  PreeJdent,  1614-»l8t 

street,  Brooklyn.  New  York  11204. 


I  NOTICES 

Mtwes  Hollander,  Director,  1663  49t}i  Street. 
Brooklyn,  New  York  11204. 

The  application  will  maintain  its  prin- 
( ipal  place  of  business  at  126-13th  Street, 
Brooklyn,  New  York  11215.  It  will  begin 
operations  with  $200,000  of  private  capi- 
tal derived  from  the  sale  of  2,000  shares 
of  common  stock,  of  which  500  shares 
have  been  issued  to  each  of  tht  officers 
and  the  director  shown  above. 

The  applicant  will  concentrate  iUs  op- 
erations in  the  Borough  Park  and  Wil- 
liamsburg areas  of  Brooklyn,  New  York 
and  make  both  loans  and  equity  invest- 
ments. Apphcant  intends  to  finance 
franchisees  of  Meal  Mart,  Inc.  While  not 
presently  a  stockholder  of  applicant, 
Meal  Mart,  Inc.  will  become  an  associate 
of  the  applicant  if  and  when  it  deems  it 
advisable  to  Invest  in  the  capital  stock 
of  the  applicant  at  some  future  date 
after  issuance  of  the  licenses. 

As  a  small  business  Investment  com- 
pany imder  Section  301(d)  of  the  Act, 
the  apphcant  has  been  organized  and 
chartered  solely  for  the  purpose  of  per- 
forming the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  from  time  to  time,  and  will 
provide  assistance  solely  to  small  busi- 
ness concerns  which  will  contribute  to  a 
well-balanced  national  economy  by  fa- 
cilitating ownership  in  such  concerns  by 
persons  whose  par^cipation  in  the  free 
enterprise  system  is  hampered  because 
of  social  or  economic  disadvantages. 

Matters  involved  in  SBA's  considera- 
tion of  the  applicant  include  the  general 
business  reputation  and  character  of  the 
proposed  owners  and  management  and 
the  probability  of  successful  operation  of 
the  apphcant  under  their  management, 
including  adequate  profitability  and  fi- 
nancial soundness,  in  accordance  with 
the  Small  Business  Investment  Act  and 
tlie  SBA  rules  and  regtilation.*;. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  February  1.  1977, 
submit  to  SBA  written  comments  on  the 
proposed  applicant.  Any  such  communi- 
cation should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
Street,  NW.,  Washhigton.  D.C.  20416. 

A  copy  of  this  notice  shall  be  published 
in  a  newspaper  of  general  circulation  in 
Brooklyn,  New  York. 

(Catalog  of  Federal  Domestic  .^s.«iibt.iiice  Pro- 
gram No.  69.011  Small  Busine<>  lii,p.'..iinent 
Companies.)  * 

Dated  January  7,  1977.  ^ 

Peter  F.  McNejsh 
Deputy  Associate  Administrator 
for  Investment 

|PR  Doc.77-1336  Piled  l-14-77;8:45  am) 

DEPARTMENT  OF 
TRANSPORTATION 

I  Coast  Guard 

176-236]  ' 

SHIP  STRUCTURE  SUBCOMMITTEE 
Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act   <Pub. 


L  92-463;  5  U.S.C.  App.  I)  notice  is  here* 
by  given  of  a  meeting  of  the  Ship  Struc- 
ture Subcommittee  to  be  held  Wednes- 
day, February  9,  1977  at  9:00  a.m.  in  the 
Conference  Rown,  Administration  Build- 
ing, Avondale  Shipyards,  Ino  ,  New 
Orleans,  LA.  The  agenda  for  this  meeting 
is  as  follows:  Discussion  of  the  researcii 
program,  project  status,  and  operauon.'; 
of  the  Ship  Structure  Committee. 

Attendance  is  open  to  the  interested 
public.  With  the  approval  of  the  Chair- 
man, members  of  the  public  may  present 
oral  statements  at  the  heai-ing.  Pei-son.« 
wishing  to  attend  and  persons  wishing  to 
present  oral  statements  should  notiiy. 
not  later  than  the  day  bpfore  the  meet- 
ing, and  information  may  be  obtained 
from,  LCDR  E.  A.  Chazal,  XJSCG,  Secre- 
tary, Ship  Structure  Committee,  U.S. 
Coast  Guard  Headquarters,  Washington 
DC.  20590  (202)  426-2205.  Any  member 
of  the  public  may  present  a  written 
statement  to  the  Committee  at  any  time. 

W.  M.  Benkert. 
Rear    Admiral,    United    States 
Coast  Guard,  Chief,  Office  oi 
Merchant  Marine  Safety. 

December  29,  1976. 

IFR  Doc  77-1387  Piled  1-14-77,8:4.-  aii.) 


ICGD  77  004) 

UNITED  STATES  COAST  GUARD  ADVISORY 
COMMITTEE 

Renewal 

This  is  to  give  notice  in  accordance 
with  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-468,  5  U.S.C.  App.  1)  of  Octo- 
ber 6,  1972,  that  the  U.S.  Coast  Guard 
Research  Advisory  Committee  has  been 
renewed  by  the  Secretary  of  Transporta- 
tion for  a  two-year  period  beginning 
January  16.  1977  through  January  16 
1979. 

The  U.S.  Coast  Guard  Research  Ad- 
\  isoi-y  Committee  was  established  by  a 
Secretarial  directive  dated  May  11.  196S 
to  provide  the  Commandant  with  a 
broad,  continuing  overview  of  the  U.S. 
Coast  Guard's  research,  development. 
test  and  evaluation  (RDT&E)  effort. 

Interested  persons  may  seek  additional 

information  by  writing: 

Mrs.  Patricia  A.  Shenkle,  Executive  Sfcciet.uv 
U.S.  Coast  Guard  Research  Advisory  Com- 
mittee,  VS.   Coast   Guard    (G   DS  1P.31. 
Washington,   DC.   20590. 

or  by  calling;   202-426-1037. 

A.  H.  Siemens 
RADM,  USCG,  Chief.  Office  i>l 
Research  and  Development. 

IPR  Doc.77-1385  Piled  1-14-77:8-45  nnil 


National  Highway  Traffic  Safety 
Administration 

J  Docket  No.  FE  77-1:  Notice  1 1 

AVERAGE  FUEL  ECONOMY 

Treatment  of  Confidential  Information 

AGENCTX": 

National  Highway  TrafBc  Safety  Ad- 
ministration. 
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ACTION: 
Recruest  for  comment. 

SUMMARY: 

This  notice  requests  comments  from 
interested  persons  on  how  the  National 
Highway  Traffic  Ssifety  Administration 
(NHTSA)  should  treat  confidoitial  busi- 
ness information  sidamltted  to  the  agency 
in  connection  with  rulemaking  to  estab- 
lish or  amend  automtditte  fuel  economy 
standards.  Commait  is  particularly  de- 
sired on  whether  and  to  what  extent  the 
Administrator  of  the  NHTSA  should  use 
his  discretionary  authority  to  disclose 
such  information  in  an  administrative  or 
judicial  proceeding  luider  the  automobile 
fuel  economy  program  if  the  infoi-ma- 
tion  is  relevant  to  that  proceeding. 

COMMENT  CLOSING  DATE : 

February  16,  1977.  All  comments  re- 
ceived before  the  close  of  business  on  the 
comment  closing  date  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  address  below  both  be- 
fore and  after  that  date.  To  the  extent 
possiWe,  comments  filed  srfter  the  closing 
date  will  also  be  considered.  However,  the 
agency  anticipates  reaching  a  decision  on 
the  issue  of  disclosure  of  information 
soon  after  that  date. 

ADDRESS : 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Action,  National  Highway  Traffic  Safety 
Administration,  Room  5108,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590.  It 
is  requested  but  not  required  that  10 
copies  be  submitted. 

For  further  information  contact: 

David  A.  Zlsser,  Office  of  Chief  Counsel,  Na- 
tional Highway  Traffic  Safety  Administra- 
tion, Department  of  Transportation,  Wash- 
ington, D.C.  20590  (202-426-9511). 

SUPPLEMENTARY  INFORMATION : 

Statutory  B.^ckgrotjnd 

Title  V  of  the  Motor  Vehicle  Informa- 
tion and  Cost  Savings  Act,  as  amended, 
(the  Act)  vests  in  the  Secretary  of 
Transportation  broad  authority  to  re- 
quire automobile  manufacturers  to  ini- 
prove  the  fuel  economy  of  their  automo- 
biles. The  Secretary  has  delegated  his 
authority  under  Title  V  to  the  Adminis- 
trator of  the  NHTSA  (41  FR  25015,  June 
22,  1976).  Section  502(a)  establishes 
average  fuel  economy  standards  for  pas- 
senger automobiles  in  model  years  1978- 
1980  and  in  model  year  1985  and  there- 
after and  requires  the  Administrator  to 
promulgate  standards  for  model  years 
1981-1984.  Section  502(b)  requires  that 
standards  be  promulgated  for  automo- 
biles that  are  not  passenger  automobiles 
<i.e..  pickup  trucks,  vans,  general  utility 
vehicles  >  in  model  year  1979  and  there- 
after. Section  502(c)  authorizes  the  Ad- 
ministrator to  exempt  manufacturers  of 
less  than  10,000  passenger  automobiles 
from  standards  estabUshed  under  section 
502 1  a>  if  alternative  standards  for  these 
low  volume  manufacturers  are  estab- 
lished. Section  502(d)  allows  the  Admin- 
istrator to  reduce  passenger  automobfle 
standards  for  1978,  1979,  and  1980  if  fuel 


ecMiomy  for  those  years  is  reduced  as  a 
result  of  changes  in  other  Federal 
standards. 

PubUc  access  to  information  submitted 
in  the  rulemaking  proceedings  is  gov- 
erned by  section  505(d)  of  the  Act  and 
the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  552).  Section  505(d)  provides 
that  the  FOIA  is  appUcable  to  informa- 
tion received  by  the  agency  in  adminis- 
tering the  Act.  Confidential  business  in- 
formation may  be  withheld  by  the  Ad- 
ministrator from  public  disclosure  under 
5  U.S.C.  552 lb)  i^.  the  trade  secrets  ex- 
emption to  the  FOIA,  if  he  determines 
under  section  505(d)  that  the  disclosure 
of  the  information  would  result  in  sig- 
nificant competitive  damage. 

Notwithstanding  that  the  Administra- 
tor has  determined  that  the  disclosure  of 
certain  information  would  result  in  sig- 
nificant competitive  damage,  he  may  re- 
lease that  information  under  certain  cir- 
cumstances. Section  505(d)  gives  him  the 
discretion  to  make  that  information  pub- 
lic in  any  administrative  or  judicial  pro- 
ceeding under  the  Act  if  the  infoi-mation 
is  relevant  to  the  proceeding. 

Discussion  of  the  Issues 

The  agency  anticipates  that  tiie  as- 
sessments of  technologj'.  both  present 
and  future,  market  structure,  and  costs 
related  to  fuel  economy  improvement, 
which  must  be  made  in  the  course  of 
developing  or  modifying  average  fuel 
economy  standards,  will  require  the 
agency  to  consider  information  which 
vehicle  manufacturers  or  other  persons 
may  regard  to  be  trade  secrets  or  con- 
fidential business  information.  For  ex- 
ample, submissions  which  the  agency  has 
received  in  the  course  of  developing 
average  fuel  economy  standards  for  p>as- 
senger  automobiles  for  model  years  1981- 
1984  and  nonpassenger  aut<Mnobiles  for 
model  year  1979  have  contained  infor- 
mation for  which  confidential  treatment 
has  been  claimed,\Some  of  these  claims 
have  been  grantee}/ 

In  view  of  the  role  that  such  infor- 
mation will  play  in  the  fuel  econony.- 
rulemaking,  persons  particii>ating  in  the 
rulemaking  may  have  an  interest  in  hav- 
ing access  to  that  information.  Access 
to  some  of  the  information  may  enhance 
substantially  the  opportunity  of  the  pub- 
lic to  participate  in  the  rulemaking. 

The  agency  is  confronted  with  the 
issues  of  whether  and  how  to  use  its  dis- 
cretionary release  authority  for  such 
confidential  information  in  rulemaking 
under  section  502.  The  agency's  statu- 
tory authority  to  release  confidential 
business  information  relevant  to  an  ad- 
ministrative proceeding  under  Title  V 
can  be  exercised  if  such  relea.se  is  in  the 
public  interest.  The  major  factor  in- 
fiuencing  whether  the  release  of  such 
information  is  in  the  public  interest  is 
whether  release  will  help  the  agency  in 
its  rulemaking  by  enabling  significantly 
more  probative  and  comprehensive  pub- 
lic comment.  However,  this  factor  must 
be  considered  along  with  any  public 
harm,  such  as  increased  unemployment 
or  decreased  private  automotive  research 


and  development,  that  may  result  from 
the  release  of  trade  secrets  or  con- 
fidential business  information. 

ComfENTs  Requested 

The  agency  requests  that  interested 
persons  submit  iiiformation  and  views 
whether  it  would  be  in  the  public  Inter- 
est to  disclose  information  which  the 
agency  has  determined,  or  will  deter- 
mine, to  be  confidential  business  infor- 
mation witJiin  the  meaning  of  5  U.S.C. 
552(b)(4)  and  section  505(d)  of  the 
Act.  Information  falling  into  the  fol- 
lowing four  categories  has  been  deter- 
mined by  the  agency  to  be  information 
which,  in  some  instances,  would  result  in 
significant  competitive  damage  if  dis- 
closed to  the  public: 

( 1 1  ( a '  Particular  future  product 
plans  of  automobile  or  automobile  equip- 
ment manufacturers,  including  discus- 
sions of  specific  technological  measures 
relating  to  fuel  economy, 

(b)  The  fuel  economy  Improvement 
potential  of  such  measures, 

(c)  The  schedule  for  introduction  of 
such  measures,  and 

(d)  The  type  of  vehicle  in  which  such 
measures  may  be  implemented. 

(21  Projections  of  automobile  manu- 
facturers' future  production  mix. 

(3>  Projections,  made  on  a  vehicle. 
model,  eng?ne  family,  or  inertia  weight 
basis,  of  fuel  economy,  and  of  various 
vehicle  attributes  related  to  fuel  econ- 
omy, such  as  vehicle  weight,  total  drive 
ratio  (N/V>,  avei-age  engine  displace- 
ment iCID»  .  and  ratio  of  CID  to  vehicle  ft 
weight. 

(4)   Manufacturers   cost   information. 

It  should  be  understood  that  these 
categories  of  information  only  describe 
types  of  information  that  have  already 
been  withheld  or  are  considered  to  be 
good  candidates  for  confidential  treat- 
ment under  5  U.S.C.  552(b)(4).  Infor- 
mation falling  in  these  categories  will 
not  necessarily  be  automatically  con- 
sidered confidential.  Whether  a  partic- 
ular item  of  information  falls  within  .S 
U.S.C.  552(b>(4)  will  be  determined  en 
a  case-by -case  basis. 

The  agency  recognizes  that  it  might 
be  easier  for  interested  persons  to  re- 
spond to  this  notice  if  they  knew  nor 
only  that  general  categories  of  Informa- 
tion in  question,  but  also  the  particul:  r 
items  of  information  that  have  been  and 
will  be  received.  Nevertheless.  tli° 
NHTSA  believes  that  there  is  sufficient 
information  available  to  enable  inter- 
ested persons  to  comment  on  tlie  four 
subjects  listed  below.  In  addition  to  con- 
sidering the  categories  of  information 
described  in  this  notice,  commenters  may 
wi.sli  to  examine  the  foUovinp  dorume'  '  - 
in  the  docket  room:  (1>  in  docket  F': 
76-1.  Notice  1.  relating  to  the  ad\ar,ce 
notice  of  proposed  rulemaking  for  yz-- 
senger  automobiles  for  model  yeans  1981- 
1984.  comments  by  the  manufacturers 
with  confidential  information  deleteti: 
and  <2<  in  docket  FE  76-3,  Notice  1,  re- 
lating to  the  notice  of  proposed  rule- 
making for  nonpassenger  automobiles  for 
model  year  1979.  a  volimtary  question- 
naire sent  to  several  of  the  manufac- 
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turers  and  the  responses  of  the  manu- 
facturers with  confidential  Information 
deleted.  Copies  of  these  documents  may 
be  examined  in  the  docket  room,  or  may 
be  obtained  from  the  Docket  Clerk  upon 
payment  of  the  fees  prescribed  by  49 
CFR  10.71-10.77. 

With  respect  to  each  of  the  four  types 
of  iiiformatlon  listed  above,  comments 
are  requested  on  the  following  subjects: 

il)  Wliether  disclosure  of  the  infor- 
mation which  may  be  withheld  will  sig- 
nificantly assist  the  agency  in  its  rule- 
making, by  allowing  interested  persons  a 
fuller  opportunity  to  comment  upon  the 
proposed  rules.  Interested  persons  should 
indicate  the  uses  to  which  such  infor- 
mation may  be  put,  and  the  analyses 
which  may  be  made  of  such  informa- 
tion. In  addition,  interested  persons 
should  indicate  whether  nondisclosure 
of  any  of  the  information  would  deprive 
any  person  of  a  meaningful  opportu- 
nity to  comment  upon  a  proposed  rule. 
and  if  so,  the  reason  for,  and  type  and 
extent  of  that  deprivation. 

(2)  Whether  there  will  be  any  public 
harm  in  disclosing  the  information  which 
has  been  or  may  be  deleted  from  the 
public  record,  and  if  so.  the  reason  for. 
and  the  type  and  extent  of  that  harm. 

(3)  Whether  there  are  any  alterna- 
tives to  fuU  public  disclosure  that  will 
both  provide  Interested  persons  with  ade- 

•  quate  knowledge  to  participate  fully  in 
the  agency  proceeding  and  protect  the 
interests  of  the  manufacturer. 

(4)  Any  other  factors  which  bear 
upon  whether  the  disclosure  of  informa- 
tion descrt)ed  in  5  U.S.C.  552(b)  (4)  in 
the  course  of  a  rulemaking  proceeding 
is  In  the  pxibllc  Interest.  " 

Commenters  are  also  requested  to  rank 
the  listed  types  of  information  in  the 
order  of  decreasing  harm  to  the  manu- 
facturer if  the  information  is  released 
and  then  rank  them  In  the  order  of  de- 
creasing benefit  to  members  of  the  pub- 
lic wishing  to  comment  on  rulemaking 
regsirding  the  standards.  Commenters 
are  requested  to  explain  their  rankings. 

(Bee.  606.  Pub.  L.  9+-163,  89  Stat!  871    (15 
VB.C.  3006):   delegation  of  authority  at  41 
.    FR  36016,  Joce  32.  1976. ) 

»•      Issued:  January  11. 1977. 

John  W.  Snow, 
Administrator. 

[FR  Doc.77-13^  PUed  1-12-77;  12 ;  12  pm  1 


reports  have  been  filed  and  are  available 
for  public  Inspection  at  two  k>cations: 

The  Ubnuy  ct  Congress,  Boom  366,  lS»3ai 
Building,  10  First  Street,  SB,,  Washington, 
D.C. 

The  Bureau  of  Alcobol,  Tobaooo  and  Fire- 
arms, Federal  BuUdlng,  13tb  and  Penn- 
sylvania Avenue,  NW.,  Bomn  8233,  Wash- 
ington, DC. 

Dated:  January  10, 1977. 

j  Rex  D.  Davis, 

Director. 

[FR  Doc  77-1337  Piled  l-14-77;8:45  am) 


present  written  and  oral  views  pursuant 
to  S  153.40,  Customs  Regulations  <  19  CFR 
153.40).  / 

This  notice,  which  is  published  pur- 
suant to  section  153.35  ( a) ,  Customs  Reg- 
ulations (19  CFR  153.35(a)),  shall  be- 
come effective  upon  publication  in  the 
Federal  Register. 

It  shall  cease  to  be  effective  on  April  14. 
1977  unless  previously  revoked. 

Jerry  Thomas. 
Under  Secretary  of  the  Treasury. 

January  10,  1977. 

|FR  DOC77-1372  Piled  1-14-77. 8;45  am| 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and  Firearms 

V  (Notice  No.  77-11 

ADVISORY  COMMITTEE  CLOSED 
MEETINGS 

PuWic  Availability  of  Reports 

Pursuant  to  the  provisions  of  the  Fed- 
eral Advisory  Committee  Act  5  U.S.C. 
App.  I  (Pub.  L.  92-463).  the  Advisory 
Committees  of  the  Bvffeau  of  Alcohol, 
Tobacco  and  Firearms,  which  held  closed 
meetings  tlirough  December  31,  1976, 
have  prepared  summary  reports  on  ac- 
tivities of  those  meetings.  Copies  of  the 


Office  of  the  Secretary 

CLEAR    SHEET   GLASS    FROM    ROMANIA 

Antidumping;  Withholding  of  Appraisement 
Notice 

Information  was  received  in  proper 
foi-ni  on  March  9,  1976,  from  counsel  act- 
ing on  behalf  of  A.S.G.  Industries,  Inc., 
Libby-Owens-Ford  Company,  and  P.P.G. 
Industries,  Inc.,  alleging  that  clear  sheet 
glass  from  Romania  was  being  sold  at 
less  than  fair  value  within  the  meaning 
of  the  Antidumping  Act,  1921,  as 
amended  (19  U.S.C.  160  et  seg-.t  (refer- 
red to  in  this  notice  as  "the  Act') .  On 
the  basis  of  this  information  and  sub- 
sequent preliminary  investigation  by  the 
C^ustoms  Service,  an  "Antidumping  Pro- 
ceeding Notice"  was  published  in  the 
Federal  Register  of  April  8,  1976  (41 
FR  14909  >.  The  "Antidumping  Proceed- 
ing Notice'  indicated  that  there  was 
evidence  on  record  concerning  injury  or 
likelihood  of  injury  or  prevention  of  es- 
tablishment of  an  industrj-  in  the  United 
States. 

The  Secretary  determined  that  it  was 
inadvisable  to  take  tentative  action  with- 
in the  normal  6-miOnth  Investigatory  pe- 
riod. Accordingly,  the  investigatory  pe- 
riod in  this  case  was  extended  to  no  more 
than  9  months  from  the  date  of  publica- 
tion of  the  "Antidumping  Proceeding 
Notice",  and  a  "Notice  of  Extension  of 
Investigatory  Period"  to  that  effect  was 
published  in  the  Federal  Register  of 
August  30.  1976  (41  FR  36520). 

Pursuant  to  section  201(b)  of  tiie  Act 
1 19  U.S.C.  160(b> ) ,  notice  is  hereby  given 
that  there  are  reasonable  grounds  to  be- 
lieve or  suspect  that  the  purchase  price 
(section  203  of  the  Act;  19  U.S.C.  162)  of 
Romanian  clear  sheet  glass  is  less,  or  is 
likely  to  be  less,  than  the  price  at  which 
similar  merchandise  of  a  non-state-con- 
trolled-economy  country,  Austria,  was 
sold  in  the  home  market  of  that  coun- 
try 'section  205(c)(1)  of  the  Act:  19 
use.  164<c)(l)). 

Customs  officers  are  being  directed  to 
withhold  appraisement  of  clear  sheet 
glass  from  Romania  in  accordance  with 
S  153.48,  Customs  Regulations  <19  CFR 
i53.48>. 

No  request  for  a  6-month  withholding 
of  appraisement  has  been  made  in  this 
case.niierefore,  a  "Notice  of  Determina- 
.  tion  of  Sales  at  Less  Than  Fair  Value" 
by  the  Secretary  of  the  Treasm-y  is  being 
published  concurrently  with  this  notice. 
TTie  Secretary  has  provided  an  oppor- 
tunity to  known  interested  persons  to 

I 


FARM  CREDIT  ADMINISTRATION 

Designation  of  Securities  for  Exemption 
Under  the  Securities  Exchange  Act  of  1934 

Paragraph  12  of  section  3(a)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  provides  in  part  that  when 
used  in  Title  I  thereof,  imless  the  con- 
text otherwise  requires,  the  term  "ex- 
empted security"  or  "exempted  securi- 
ties" shall  include  "such  securities  issued 
or  guaranteed  by  corporations  in  which 
the  United  States  has  a  direct  or  indi- 
rect interest  as  shall  be  designated  for 
exemption  by  the  Secretary  of  the  Treas- 
ury as  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors." 

Notice  is  hereby  given  that,  pursuant 
to  the  above-described  authority  and  to 
the  authority  delegated  to  me  by  the 
Secretary  of  the  Treasury,  I  have  this 
day  designated  for  exemption  the  "Fed- 
eral Farm  Credit  Banks — Consolidated 
System  wide  Bonds"  of  the  twelve  Federal 
Land  Banks,  the  twelve  Federal  Inter- 
mediate Credit  Banks,  and  the  thirteen 
Banks  for  Cooperatives,  issued  pursuant 
to  5  4.2(d)  of  the  Farm  Credit  Act  of 
1971  a2  U.S.C.  2153).  ' 

This  designation  for  exemption  may 
be  revoked,  modified  or  amended  at  any 
time  with  respect  to  securities  not  issued 
prior  to  such  time. 

Dated:  January  12, 1977. 

Robert  A.  Gerald. 
Assistant  Secretary  (Capital 
Markets  and  Debt  Management  > . 

IFR  Doc .77- 137 5  Filed  1-14-77:8:45  ami 


CLEAR  SHEET  GLASS  FROM 
ROMANIA 

Antidumping;  Determination  of  Sales  at 
Less  Than  Fair  Value 

Information  was  received  in  proper 
form  on  March  9.  1976,  from  counsel  act- 
ing on  behalf  of  ASG  Industries.  Inc.. 
Libby-Owens-Ford  Company,  and  PPG 
Industries.  Inc.,  alleging  that  clear  sheet 
glass  from  Romania  was  being  sold  at 
less  than  fair  value  within  the  meaning 
of  the  Antidumping  Act,  1921,  as  amend- 
ed (19  U.S.C.  160  et  seg.)  (referred  to 
in  this  notice  as  "the  Act") .  On  the  basis 
of  this  information  and  subsequent  pre- 
liminary investigation  by  the  Customs 
Service,    an    "Antidumping    Proceeding 
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Notice"^was  published  in  the  FsoxRAii 
Regist^  of  April  8,  1976  (41  FR  14909) . 

The  Secretary  determined  that  it  was 
inadvisable  to  take  tentative  action  with- 
in the  normal  6-month  investigatory  pe- 
riod. The  investigatory  period  in  this 
case  was  therefore  extended  to  9  months 
and  a  "Notice  of  Extension  of  Investi- 
gatory Period"  was  published  in  the 
Federal  Register  of  August  30.  1976  (41 
FR  36520) . 

A  "Withholding  of  Appraisement  No- 
tice" issued  by  the  Secretary  of  the 
Treasury  is  being  published  concurrent- 
ly with  this  notice. 

Determination  of  Sales  at  Less  Than 
Fair  Value 

I  hereby  determine  that,  for  the  rea- 
sons stated  below,  clear  sheet  glass  from 
Romania  is  being,  or  is  likely  to  be,  sold 
at  less  than  fair  value  within  the  mean- 
ing of  section  201(a)  of  the  Act  (19 
U.S.C.  160(a)). 

Statement  of  Reasons  on  Which  This 
Final  Determination  Is  Based 
The  reasons  and  bases  for  the  above 
final  determination  are  as  follows : 

a.  Scope  of  the  Investigation.  All  im- 
ports of  the  subject  merchandise  from 
Romania  were  exported  by  ROMSIT. 
Therefore,  the  investigation  was  limited 
to  this  exporter. 

b.  Basis  of  Comparison.  For  the  pur- 
poses of  considering  whether  the  mer- 
chandise in  question  is  being,  or  is  likely 
to  be,  sold  at  less  than  fair  value  within 
the  meaning  of  the  Act,  the  proper  basis 
of  comparison  is  between  purchase  price 
and  the  constructed  value  of  similar 
merchandise.  Purchase  price,  as  defined 
in  section  203  of  the  Act  (19  U.S.C.  162) , 
was  used  since  all  export  sales  were  made 
to  non-related  customers  in  the  United 
States.  Inasmuch  as  the  merchandise 
under  consideration  was  produced  in  a 
state-controUed-economy  coimtry.  con- 
structed value  was  based  on  the  price  at 
which  similar  merchandise  was  sold  for 
home  consumption  in  a  non-state-con- 
trolled-economy  country.  "Hie  country 
chosen  for  this  purpose  was  Austria, 
since  similar  merchandise  was  sold  in 
Austria  in  sufficient  quantities  to  pro- 
vide a  basis  of  comparison  for  fair  value 
purposes,  as  provided  in  S  153.7,  Customs 
Regulationa  (19  CFR  153.7) . 

c.  Purchase  Price.  For  the  purpbses  of 
this  final  determination  of  sales  at  less 
than  fair  value,  adjustments  have  been 
made  on  the  following  bases.  In  accord- 
ance with  §  153.31(b),  Customs  Regula- 
tions (19  CFR  153.31(b)  >,  pricing  infor- 
mation was  obtained  concerning  imports 
of  clear  sheet  glass  from  Romania  during 
the  period  November  1,  1975.  through 
April  30,  1976. 

In  the  import  transactions,  all  of  the 
merchandise  was  purcliased.  or  agreed 
to  be  purchased,  prior  to  the  time  of 
exportation  by  the  persons  by  whom  or 
for  whose  account  it  was  imported, 
within  the  meaning  of  the  Act.  The  pur- 
cliase  price  has  been  calculated  on  the 
basis  of  the  f.oi>.  Constanza,  Romania, 
price  to  unrelated  U£.  iMirchaseis.  De- 
ductions hare  been  made  for  transpor- 
tation, loading  and  abipping  costs. 

d.  Constructed  Valme.  For  the  pur- 
poses of  this  final  determination  ot  sales 


at  less  than  fair  value,  adjustments  have 
been  made  on  the  following  bases.  Tiie 
Austrian  home  market  price  was  calcu- 
lated on  the  basis  of  the  f  .o.b.  customer's 
warehouse,  packed,  price.  Adjustments 
were  made  for  shipping  costs  and  dis- 
counts, and  for  differences  in  packing 
costs,  credit  terms,  and  merchandise. 
Adjustment  for  discounts  relates  to  place 
of  delivery  discounts,  cash  discoimts,  and 
discounts  in  connection  with  high  vol- 
ume purchases.  Each  of  the  foregoing 
costs  was  directly  related  to  the  sales 
under  consideration. 

Adjustment  for  further  volume  dis- 
counts was  requested  by  counsel  for  re- 
spondents. This  adjustment  has  been  de- 
nied, on  the  ground  that  no  further 
volume  discount  was  actually  granted 
in  the  Austrian  home  market  sales  under 
consideration. 

Adjustment  for  differences  in  the  qual- 
ity of  the  merchandise  was  requested 
by  counsel  for  respondents.  This  adjust- 
ment has  been  granted,  on  the  ground 
that  there  is  sufficient  evidence  to  indi- 
cate the  existence  of  differences  in  qual- 
ity between  the  Austrian  and  Romanian 
merchandise,  respectively,  which  result 
in  a  difference  in  the  market  value  of  that 
merchandise.  Quantifying  these  differ- 
ences has  been  difficult  to  document 
when  compared  to  the  standard  of  evi- 
dence of  difference  in  market  value  gen- 
erally required  in  antidumping  cases. 
Evidentiary  difficulties  existing  in  state- 
controlled- economy  cases,  where  to  a 
large  extent  the  necessary  documenta- 
tion can  only  be  obtained  through  the 
voluntary  cooperation  of  disinterested 
third  parties,  merit  the  granting  of  the 
aforesaid  adjustment  based  upon  evi- 
dence consisting  of  objective  analj'ses 
that  quality  differences  exist  and  esti- 
mates of  the  extent  of  market  value  dif- 
ferences between  Austrian  and  Roma- 
nian merchandise.  It  has  been  concluded 
that  the  granting  of  the  aforesaid  ad- 
justment in  these  circumstances  is  neces- 
sary to  avoid  an  unreasonable  and  in- 
equitable result  in  this  case. 

Counsel  for  respondents  has  raised  the 
issue  whether  Romanian  home  market 
sales  or  sales  to  third  countries  should 
be  utilized  for  fair  value  comparison 
purposes.  It  having  been  established  pre- 
viously that  the  economy  of  Romania 
is  state-controlled  within  the  meaning 
of  section  205(c)  of  the  Act  (19  U.S.C. 
164(c) ) ,  and  absent  evidence  indicating 
the  contrary,  it  has  been  determined  that 
in  this  case  fair  value  comparisons  are 
appropriately  made  based  on  constructed 
value  as  reflected  by  the  prices  at  which 
similar  merchandise  of  a  non-state-con - 
troUed-economy  country  is  sold  for  con- 
sumption in  the  home  market  of  that 
coimtry,  as  provided  by  section  205" c 
•  1)  of  theAct  (19U.S.C.  164(cHi>  >. 

e.  Result  of  Fair  Vaiue  Comparison.'^. 
Using  the  above  criteria,,  purchase  price 
was  found  to  be  lower  than  the  con- 
structed value  of  similar  merchandise. 
Comparisons  were  made  on  approxi- 
mately 100  percent  of  sales  of  the  subject 
merchandise  imported  during  the  inves- 
tigative period.  Margins  were  found  on 
100  percent  of  the  sales  compared  with  a 
weighted  average  margin  of  46  percent. 

The  Secretary  has  provided  an  oivor- 
tunity  to  known  interested  persons  to 


orc>eiit  written  and  oral  views  pursuant 
to  5  15.3  40.  Customs  Regulations  (19 
CFR  153.40). 

Tlie  United  States  International  Trade 
Commission  is  being  advised  of  this  de- 
termination. 

This  determination  is  being  published 
pursuant  to  section  201(c)  of  the  Act 
"19  U.S.C.  160(c)). 

Jerrt  Thomas. 

Under  Secretary  of  the  Treasury. 
January  10. 1977. 
|FR  Doc.77-1371  PUed  1-14-77:8  45  ani] 

VETERANS  ADMINISTRATION 

COOPERATIVE  STUDIES  EVALUATION 
COMMITTEE 

Meeting 

Tiie  Veterans  Administrati(m  gives  no- 
tice pursuant  to  Pub.  L.  92-463  that  a 
meeting  of  the  Cooperative  Studies 
Evaluation  Committee,  authorized  bv  38 
U.S.C.  4101,  wHl  be  held  at  the  HoUday 
Inn  (Civic  Center".  1170  N.W.  11  Street, 
Miami.  Florida,  on  February  6.  7,  8,  1977. 
The  meeting  will  be  for  the  purpose  of 
reviewing  proposed  cooperative  studies 
and  advising  the  Veterans  Administra- 
tion on  the  relevance  and  feasibility  of 
the  studies,  the  adequacy  of  the  proto- 
cols, the  scientific  validity  and  the  pro- 
priety of  technical  details,  including  in- 
volvement of  hvmian  subjects.  The  Com- 
mittee advises  the  Director,  Medical  Re- 
search Sen'ice.  through  the  Chief  of  the 
Cooperative  Studies  Program  on  its  find- 
ings. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  tlie  room 
from  8:00  to  8:30  a.m.,  February  6,  to 
discuss  the  general  status  of  the  pro- 
gram. To  assure  adequate  accommoda- 
tions, those  who  plan  to  attend  should 
contact  Dr.  James  A.  Hagans,  Coordi- 
nator of  the  Committee,  Veterans  Ad- 
minLstration  Central  Office.  Washington. 
DC.  (202-389-3702)  prior  to  January  28. 

The  meeting  will  be  closed  from  8:30 
a.m.  to  5:00  p.m.  February  6  and  all  day 
on  February  7  and  8  for  consideration  of 
specific  proposals  in  accordance  with 
provisions  set  forth  in  Section  10(d)  of 
Pub.  L.  92-463  and  Sections  552(b)(2) 
and  552  i  b '  6  ( )  of  Title  5,  U.S.  Code.  Dur- 
ing this  portion  of  the  meeting,  discus- 
sion and  decisions  will  deal  with  quah- 
fications  of  personnel  conducting  the 
studies  and  the  medical  records  of  pa- 
tients who  are  study  subjects,  the  disclo- 
sure of  which  would  constitute  an  inva- 
sion of  personal  privacy. 

Dated:  January  12.  1977. 

R.  L.  ROUDEBUSH. 

Administrator. 
|PR  Doc.77-1450  Piled  1-14-77:8:45  am) 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  3061 
ASSIGNMENT  OF  HEARINGS 

jAirCTAKT    12,    1977. 

Cases  aissigned  for  hearing,  postpone- 
ment, cancellation  or  oral  argument  ap- 
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pear  below  and  will  be  publislied  only 
once.  This  list  contain-s  prospective  as- 
sjgnmentas  only  and  does  not  Include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  Official  E)ocket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation  of 
hearings  as  promptly  as  possible,  but  in- 
terested parties  should  take  ajiproprlate 
steps  to  Insure  that  they  are  notified  of 
cancellation  or  postponements  of  hear- 
ings in  wliich  tl^ey  are  interested. 

MC-C-9299,  Antrim  Transportation  Co.,  Inc., 
V.  A  &  D  Rentals,  now  being  assigned  March 
31.  1977  (1  day)  at  New  York,  New  York, 
in  a  bearing  room  to  be  later  designated. 
MC  14339S,  Past  Forward,  Inc.,  now  being 
assigned  Blarcb  22,  1977  (1  day)  at  New 
York.  New  York,  In  a  hearing  room  to  be 
later  designated. 
MC  39613  (8ub-8),  Jayne's  Motor  Freight, 
Inc.,  now  being  assigned  March  23.  1977  (3 
days)  at  New  York.  New  York,  In  a  hear- 
ing room  to  be  later  designated. 
MO  130193  Sub  40,  Roberts  &  oake,  Inc.  now 
assigned  February  8,  1977  at  Memphis, 
Tenneasee  and  wUl  be  held  In  Boom  396, 
167  North  Main  Street,  Federal  Building. 
MC  14080D  Sub  1,  Colonial  Transportation, 
Inc.  now  assigned  February  9,  1977  at 
Memphis,  Tennessee  and  wUl  be  held  in 
Room  896,  Federal  Building,  167  North 
Ualn  Street.  \ 

MC  116654  Sub  55,  Tennessee  Cartage  Con^ 
pany.  toe.  now  assigned  February  10,  1977 
at  Memphis,  Tennessee  and  will  be  held  In 
Boom   396,    Federal    Building,    167    North 
Main  Street. 
MC  141097  Sub  4,  Cal-Tex,  Inc.  now  assigned 
March  8.   1977  at  Los  Angeles,  California 
and  wlU  be  held  In  Room  8041,  Federal 
BuUdimg,  300  North  Los  Angeles  Street. 
MC-P  12974,  Takin  Bros.  Freight  Line,  Inc. — 
PorchMe   (Portion) — Chl-FIl,  Inc.,  MC-F 
13939.  CRST,  Inc. — Purchase    (Portion) — 
Cbl-FM.    Inc.,    and    MO    114273    Sub    253, 
CRST.  INC.  now  assigned  February  14, 1977 
•t  Chicago,  Illinois  and  wm  be  held  In 
Room  309,  536  South  Clark  Street. 
MC  1346B3  Sub  163,  Sammons  Trucking  now 
aastgned   February    33,    1977    at   PhoeiUz, 
Artzomi  and  will  be  held  In  the  Tax  Court, 
Room  236.  Federal  Building  &  Poet  Office. 
Snil  noor.  523  North  Central  Avenue. 
MO  10«t74  Sub  206.  SChim  Motor  Uues.  Inc. 
now  MBlgned  nbruary  10,  1977  at  Chicago, 
minota  and  will  l>e  held  in  Boom  209.  636 
Soutb  Clark  Street. 
no  143109. 0.  D.  Thompson,  DBA  T  ft  S  Com- 
pany now   assigned  February  9,   1977   at 
Cblcaso,  nunols  and  will  be  held  In  Boom 
309.  066  South  Clark  Street. 
MC  674fiO  Sub  58,  Peterlln  Cartage  Co.  now 
UBlgmed  February  8,  1977  at  Chicago,  Qll- 
nols  and   will  b«  held  In  Boom  209,  636 
Soutk  Clark  Street. 
MC  141804  Sub  11,  Western  Express,  Division 
of  IiM«mational  Bental,  Inc.  now  assigned 
Marcii  10,  1977  at  woe  Angeles,  California 
and  will  be  held  In  Boom  8041,  Federal 
Building,  300  North  Los  Angeles  Street. 
MO  134035  Sub  14,  Douglas  Trucking  Com- 
pany now  assigned  Maich  3,  1977  at  Los 
Angles,   California  and  will   be  held  In 
Room  8041,  Federal  BuUdlng.  300  North  tos 
Angtfes  Street. 
MC  114211  Sub  270.  Warren  Transport,  Inc. 
now  assigned  March  7,  1977  at  Los  Angeles, 
Oalitoml*  and  will  be  held  In  Boom  8041, 
Federal  Building,  300  North  Los  Angeles 
Street. 
MC  136887  Sub  19,  Swift  Transportation  Com- 
pany. Inc.  now  assigned  Mareh  2,  1977  at 
Los  Angeles,  California  and  will  be  held  in 
Boom  8041,  Vedwal  Building.  300  North 
Loa  Angelea  Street. 


NOTICES 

MC  117823  Sub  50,  Duukley  Refrigerated 
Transport.  Inc.  now  assigned  Blarch  1,  1977 
at  Los  Angeles.  California  and  wlU  be  held 
in  Room  8041,  Federal  Building,  300  North 
Los  Angeles  Street. 

W-C  29,  Pacific  Towboat  A  Salvage  Co. — ^In- 
vestigation of  Operations  now  assigned 
February  28,  1977  and  will  be  held  In  Los 
Angeles,  California  In  Room  8041,  Federal 
Building,  300  North  Los  Angeles  Street. 

AB-3  (Sub-'9) .  Missouri  Pacific  Railroad  Com- 
pany Abandonment  Between  Dearing  and 
IJexter  In  Montgomery.  Chautauqua  and 
Cowley  Counties,  Kansas,  now  assigned 
February  7,  1977  at  Independence,  Kansas; 
vi'lU  be  held  In  the  Civic  Center  Room,  Me- 
morial Hall  Building  Locust  and  Pennsyl- 
vania Avenues. 

MC  138875  (Sub-29),  Shoemaker  Trucking 
Company,  now  as.slgned  February  1,  1977  at 
Bojse,  Idaho;  will  be  held  in  Room  589  Fed- 
eral Building  &  U.S.  Coiu-t,  550  We«t  Port 
Avenue. 

MC  95540  (Sub-951),  Watklns  Motor  Lines, 
Inc.,  now  assigned  February  23,  1977  at 
Memphis,  Tennessee,  wBl  be  held  in  Court 
Room  978  Federal  Office  Building,  167 
North  Main  Street. 

MC  134922  (Sub-184),  B.  J.  McAdanw,  Inc., 
now  assigned  February  24,  1977  at 
Memphis,  Tennessee;  will  be  held  In 
Court  Boom  978  Federal  Office  BuUdlng, 
167  North  Main  Street. 

Robert  L.  Oswald, 
Secretary. 

iFR  000  77   1427  Filed  1-14  77;8:45  amj 


FOURTH   SECTION  APPLICATION    TOR 
RELIEF 

January  12,  1977. 
An  application,  as  summarized  below, 
has  been  filed  requesting  relief  from  the 
requirements  of  Section  4  of  the  Inter- 
state Commerce  Act  to  permit  common 
carriers  named  or  described  in  the  ap- 
plication to  maintain  higher  rates  and 
charges  at  intermediate  points  than  those 
sought  to  be  established  at  more  distant 
points. 

Protests  t6  the  granting  of  an  applica- 
tion must  be  prepared  in  accordance  with 
Rule  40  of  the  general  rules  of  practlc« 
(49  CFR  1100.40)  and  filed  on,  or  before 
February  1,  1977. 

FSA  No.  43298 — Joint  Water-Rail  Con- 
tainer Rates — States  Company.  Piled  by 
States  Steamship  Company.  (No.  101). 
tor  Itself  and  interested  rail  carriers. 
Rates  on  general  commodities,  from  ports 
in  Hong  Kong,  Japan,  Korea,  Philippines, 
Taiwan  and  Thailand,  to  rail  stations  on 
the  U.S.  Atlantic  Seaboard. 

Grounds  for  relief — ^Water  competi- 
tion. J 

By  tiie  Commission.  •  | 

Robert  L  Oswald, 
Secretarif. 

I  PR  Doc.77-1428  FUed  l-14-77;8:46  am] 


Piled  December  13,  1976  by:  Woodiow 
W.  DeWitt,  President,  DeWitt  Transfer 
and  Storage  Company,  6060  North  Plg- 
ueroa  Street,  Loa  Angeles,  CA  90042  (on 
behalf  of  other  carrier  parties) .  David  P 
Chrlstianson,  Knapp,  Stevens,  Grossman 
&  Marsh,  825  City  National  Bank  Bldg., 
606  South  Olive  Street,  Los  Angeles,  CA 
90014,  (Attorney  for  Applicant) . 

The  amendments  invo've:  Revised  or- 
ganization and  procedures  including 
broadening  of  territorial  scope,  embrac- 
ing transportation  of  household  goods, 
in  containers,  between  points  in  the 
United  States  (except  Alaska,  but  includ- 
ing Hawaii) ,  in  interstate  or  foreign  com- 
merce, in  lieu  of  transportation  of  house- 
hold goods,  between  points  in  California 

The  complete  application  may  be  in- 
spected at  the  Office  of  the  Commission 
in  Washington,  D.C. 

Any  Interested  person  desh-ing  to  pro- 
test and  participate  In  this  proceeding 
shall  notify  the  Commission  in  writing 
on  or  before  February  16,  1977.  As  pro- 
vided by  the  general  rules  of  practice  of 
the  Commission,  persons  other  than  ap- 
plicants should  fully  disclose  their  inter- 
est and  the  position  they  intend  to  take 
with  respect  to  the  appllcaticm.  Other- 
wise, the  Commission,  in  Its  discretion, 
may  proceed  to  investigate  and  determine 
the  matters  involved  in  such  application, 
without  further  or  formal  hearing. 

Robert  L.   Oswald, 
Secretary. 

IFR  Doc.77-1426  Filed  1-14-77:8:45  am) 


[Section  6a.  Application  No.  38,  Amdt.  No.  2] 

CALIFORNIA  HOUSEHOLD  GOODS 
CARRIERS  BUREAU,  INC. 

Agreement  Notice 

January  6,   1977. 
The  Commission  Is  in  receipt  of  an  ap» 
pUcatton  In  the  above-entitled  proceed- 
ing for  approval  of  amendments  to  the 
agreement  therein  approved.  l 
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I  Section  5a,  AppUcatlon  No  58. 
Amdt.  No.  1) 

MACHINERY  HAULERS  ASSOCIATION 
Agreement  Notice 

January  7. 1977. 

The  Commission  is  in  receipt  of  a  sup- 
plemental application  In  the  above-en- 
titled proceeding  for  approval  of  amend- 
ments to  the  agreement  therein  ap- 
proved. 

Filed  December  27,  1976  by:  Charles 
W.  Singer.  Singer  &  Sulllvau,  2440  E. 
Commercial  Blvd.,  Ft  Lauderdale,  FL 
33308,  (Attorney  for  Applicant) . 

The  Amendments  involve :  Substantive 
organizational  and  procedural  changes 
so  as  to  (1)  comply  with  EX  Parte  No. 
297,  349  I.C.C.  811  and  351  I.C.C.  437; 
(2)  alter  the  composition  of  the  rate 
committee;  (3)  eliminate  proxy  voting 
on  rate  matters;  (4)  establish  procedures 
governing  appeals  of  rate  committee  ac- 
tions; and  (5)  provide  for  partlcipfttion 
in  Association  tariffs  by  non -member 
carriers. 

The  complete  application  may  be  in- 
spected at  the  Office  of  the  Commission, 
in  Washington,  D.C. 

Any  Interested  person  desiring  to  pro- 
test and  particip>ate  in  this  proceeding 
shaJl  notify  the  Comnyssion  in  wsifing 
on  or  before  February  16,  1977.  As  pro- 
vided by  the  general  rules  of  practice  of 
the  Commission,  persons  other  than  ap- 
plicants should  fidly  dlsolose  their  inter- 
est and  the  position  they  intend  to  take 
with  respect  to  the  applicatlcm.  Other- 
vise,  the  Commission,  in  Its  discretion, 
may  proceed  to  investigate  ^d  deter* 


NOTICES 
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mine  the  matters  involved  in  such  appli- 
cation, without  further  or  formal  hear- 
ing. 

Robert  L.  Oswald. 

Secretary. 

[FR  Dec  77-1425  Piled  1-14^77:8.45  am] 


[Notice  No.   104 1 

MOTOR   CARRIER   BOARD  TRANSFER 
PROCEEDINGS 

January  17.   1977. 

Synopses  of  orders  entered  by  the 
Motor  Carrier  Board  of  tlie  Commission 
pursuant  to  sections  212(b) ,  206fa' .  211. 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act.  and  rules  and  regrulations 
prescribed  thereunder  <49  CFR  Part 
1132) .  appear  below : 

Each  application  (except  rvs  otherwise 
specificaUy  noted ^  filed  after  March  27. 
1972,  contains  a  statement  by  applicants 
that  there  will  be  no  significant  effect 
on  the  quality  of  the  human  environ- 
ment resulting  from  approval  of  the  ap- 
plication. As  provided  in  the  Commis- 
sion's special  rules  of  practice  any  mter- 
ested  person  may  file  a  petition  seeking 
reconsideration  of  the  following  num- 
bered proceedings  on  or  before  Febi-u- 
ary  7,  1977.  Pursuant  to  section  17i8'  of 
the  Interstate  Commerce  Act.  the  filing 
of  such  a  petition  will  postpone  the 
effective  date  of  the  order  in  that  pro- 
ceeding pending  its  disposition.  The 
matters  relied  upon  by  petitioners  must 
be  specified  in  their  petitions  with  par- 
ticularity. 

No.  MC-FC-76438.  By  order  of  Decem- 
ber 21,  1976  the  Motor  Carrier  Board  ap- 
proved the  transfer  to  Double  L.  Lines, 
Inc..  Niles,  Ohio,  of  Certificate  No.  MC- 
133487,  issued  August  20.  1970.  to  Raub 
Transport,  Inc.,  Niles,  Ohio,  authoriz- 
ing the  transportation  of  composition 
roofing  and  other  commodities  between 
Lockland,  Ohio,  on  the  one  liand,  and, 
on  the  other,  points  in  New  Yori:,  Penn- 
sylvania (except  Aliquippa  and  points 
in  Allegheny  County)  and  points  in 
Brooke,  Hancock,  Marshall  and  Ohio 
Counties,  W.  Va.  Paul  F.  Beery.  Paul  F. 
Beery  Co.,  8  East  Broad  Street,  Colum- 
bus. Ohio  43229.  attorney  for  applicant.-:. 


[PR  Doc.77   14: 


Robert  L.  Oswald. 

Secretary. 

Piled  1    14  77:8  45  ariij 


(Notice  No.   1051 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

The  following  publication^  include 
motor  carrier,  water  carrier,  broker,  and 
freiglit  forwarder  transfer  applications 
filed  under  section  212(b).  206ia).  211, 
312(b\  and  410ig»  of  the  Interstate 
Commerce  Act. 

Each  application  (except  a-  otliervvise 
specifically  noted)  contains  a  statement 
by  applicants  that  there  will  be  no  sig- 
niTicant  effect  on  the  quality  of  the 
human  environment  resulting  from  ap- 
proval of  the  application. 

Protests  against  approval  of  the  ap- 
plication, which  may  include  a  request 


for  oral  iiearin?.  must  be  filed  with  ti'-.e 
Commission  on  or  before  February  16. 
1977.  Failure  seasonably  to  file  a  pro- 
test will  be  construed  a*  a  waiver  of  op- 
position and  participation  in  the  pro- 
ceeding. A  protest  must  be  served  upon 
applicants'  representative's',  or  appli- 
cants 'if  no  such  representative  is 
named  • .  and  the  protestant  must  Certify 
that  such  service  has  l>een  made. 

Unless  otherwise  specified,  tiie  signed 
original  and  six  copies  of  the  protest 
shall  be  filed  with  the  Commission.  All 
protests  must  specify  with  particularity 
the  factual  basis,  and  the  section  of  the 
Act.  or  the  applicable  rule  governiir^  the 
proposed  transfer  which  protestant  be- 
lieves would  preclude  approval  of  the 
application.  If  the  protest  contains  a  re- 
quest for  oral  hearing,  the  request  sliall 
be  supported  by  an  explanation  as  to 
why  the  evidence  sought  to  be  presented 
cannot  reasonably  be  submitted  throuch 
the  use  of  affidavits. 

The  operating  rights  set  forth  below 
are  in  synopses  form,  but  are  deemed  suf- 
ficient to  place  interested  person^  on 
notice  of  the  proposed  transfer. 

No.  MC-FC-76854.  filed  January  11. 
1977.  Transferee:  Linus  Jankord,  doing 
busines.s  as  Jankord  Truckmg,  Box  82. 
Revillo.  S.  Dak.  57259.  Transferor:  Roger 
L.  Hansen,  doing  business  as  Roger  Han- 
sen Trucking,  Kranzburg,  S.  Dak.  47245. 
Applicants'  representative:  Linus  Jan- 
kord, Box  82,  Revillo,  S.  Dak.  57257.  Au- 
thority sought  for  purchase  by  transferee 
of  the  operating  rights  set  forth  in  Cer- 
tificate No.  MC-125697,  issued  August  2. 
1974,  in  the  name  of  transferor,  as  fol- 
lows: Feed  and  fertilizer,  fencing  sup- 
plies, twine,  and  agricultural  chemicals, 
from  Gluek  and  Minneapolis.  Minn.,  to 
Castlewood,  Kranzburg,  and  Watertown. 
S.  Dak.;  and  feed  ingredients,  in  bulk, 
from  Minneapolis,  Minn.,  to  Clear  Lake. 
S.  Dak.  Transferee  presently  hold  no  au- 
thority from  this  Commission.  Applica- 
tion has  not  been  filed  for  temporai-y  au- 
thority under  section  210aib' . 

No.  MC-FC-76856.  filed  December  14. 
1976.  Transferee:  Crescent  Moving  & 
Storage.  Highway  101  South  at  Humboldt 
Hill  Overpass.  Eureka.  California  95501. 
Transferor:  Joseph  D.  Snipes,  doing  busi- 
ness as  Crescent  Moving  &  Storage.  Higli- 
way  101  Soutli  at  Humboldt  Hill  Over- 
pass. Eureka,  California  95501.  Appli- 
cants' representative:  Thomas  M.  Lough- 
ran.  100  Bush  Street.  San  Francisco. 
California  94104.  Authority  souglit  for 
purchase  by  transferee  of  the  operating 
ri£jhts  of  transferor,  as  set  forth  in  Cer- 
tificate No.  MC-134597  'Sub-No  1^ 
issued  April  21.  1971,  as  follows:  Used 
household  goods,  between  points  in  Del 
Norte  and  Humboldt  Counties.  Calif.,  re- 
stricted to  the  transportation  of  traffic 
having  a  prior  or  subsequent  movement, 
in  containers,  beyond  the  points  author- 
ized and  further  restricted  to  the  per- 
formance of  pickup  and  delivery  service 
in  connection  with  packing,  crating,  and 
containerization  or  impacking,  uncrat- 
ing, and  decontainerization  of  such  traf- 
fic. Transferee  presently  holds  no  au- 
thority from  this  Commission.  Applica- 


ton  ha-  been  filed  for  temporary   au- 
ihoriiy  under  section  210a'bi. 

No.  MC-FC-76858  filed  December  14. 
1976  Transferee:  Jay  Waters.  Inc  .  1529 
Nortl;  Broadway.  Everett.  Washington. 
98J01  Transferor:  Jay  Waters.  1529 
North  Broadway.  Everett.  Washington. 
98201  Applicants'  representative:  Mi- 
chael D.  Duppentlialer.  Room  515.  L.von 
Building.  607  Tliird  Aventie.  Seattle. 
Washington.  93104.  Authority  sought  for 
puvihase  bv  tra,nsferee  of  the  operating 
rights  of  transferor,  as  set  forth  in  Cer- 
tificate No.  MC-136379  issued  March  21. 
1973  as  follows:  Shakes  and  shingles, 
from  points  in  Snohomish.  Whatcom, 
and  Skagit  Counties,  Wash.,  to  points 
in  California.  Transferee  presently  holds 
no  authority  from  thi^;  Commission  Ap- 
plicaf.on  ha.-  not  been  filed  for  tempo- 
rary authority  under  section  210a' b  . 

No  MC-FC-76863.  filed  December  8. 
1976  Tranrferee:  Carleton  W.  Berry 
Movers.  Inc  .  119  Russell  St..  Walthani: 
Mass.  02154.  Transferor:  Carleton  W. 
Berry,  Jr..  an  individual.  119  Russell  St  . 
Waltham.  Mass.  02154.  Applicants'  rep- 
resentative: Carleton  W.  Berry.  Jr..  119 
Russell  St..  Waltham.  Mass.  02154.  Au- 
thority sought  for  purchase  by  transferee 
of  the  operating  rights  of  transferor,  as 
set  forth  in  Certificate  No  MC-93822. 
issued  September  18.  1974.  as  follows: 
Hoiisehold  poods,  as  defined  by  the  Com- 
mission, over  in-egular  routes,  between 
Waltham.  Mass..  and  pomts  within  25 
miles  of  Waltham.  on  the  one  hand,  and, 
on  the  other,  points  in  Connecticut, 
Maine.  New  Hampshire.  New  "Vork,  and 
Rhode  Island.  Transferee  presently 
holds  no  authority  from  this  Commis- 
sion Application  has  not  been  filed  for 
temI>(^ralT  nuthoritv  under  section  210a 
'b', 

RoEFRT  L    Oswald. 
Secretary 

fFR  D.x-7-    ■'4:!4  Filed  !    14  ■77;8  45  .iml 


[Notice  No,  !03' 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

January  17.  1977. 
.'^ppl;.  Ttion  filed  for  temporary  aii- 
thority  under  section  210a(b>  in  connec- 
tion with  transfer  application  under  sec- 
tion 212a' b'  in  connection  with  transfer 
application  undoi-  section  212aib'  and 
transfer  rules.  49  CFR  Part  1132: 

No.  MC-FC  76907.  B^  anplication 
filed  January  4.  1977.  C  &  D  TRAN'S- 
PORTATION  CO..  INC..  1747  West  ^^^in 
Road.  Middletown.  RI  02840.  seeks  tem- 
porary authority  to  transfer  the  operat- 
ine  rights  of  C  &  D  TR.'VNSPORTATION 
CO..  1747  West  Main  Road.  Middletown. 
RI  02840.  under  section  210a'b'.  Tlip 
transfer  to  C  &  D  TRANSPORT.ATION 
CO..  INC..  of  the  operating  riEht";  of  C  & 
D  TRANSPORTATION  CO  .  is  pre— n»lv 
pendint^ 

By  the.CTommission. 

Robert  L  Osviald. 

Secretary. 

[FR  Do-77   U-.'-J  Piled  1-14-77:8:45  am| 
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CHAPTER  X— COMMUNITY  SERVICES 
ADMINISTRATION 

PART  1050 — UNIFORM  FEDERAL 
STANDARDS 

By  a  memorandum  of  March  27.  1969 
to  the  Office  of  Management  and  Budget 
and  to  ten  Federal  agencies  engaged  in 
domestic  grant-in-aid  programs,  the 
President  ordered  a  three  year  effort  to 
simplify,  standardize,  dec^entralizp  and 
other\vise  modernize  the  Federal  grant 
machinery.  As  part  of  implementing  this 
order,  three  Task  Forces  were  established 
by  OMB  (With  membership  from  each  of 
the  Federal  agencies  so  affected  by  the 
order)  whose  goal  was  to  replace  the 
multitude  of  varying  and  sometimes  con- 
flicting requirements  imposed  as  condi- 
tions of  grants.  OEO/CSA  has  been 
repreaented  on  these  Task  Forces  since 
liieir  Inception. 

As  rrantees  -come  in  many  shapes  and 
forms— State  and  local  govemmentsj 
private  and  public  institutions  of  higher 
education,  public  and  private  hospitals, 
and  other  quasi-public  and  private  non- 
profit organizations — the  Task  Forces 
decided  to  issue  two  separate  sets  of  uni- 
form standards,  one  set  for  State  and 
local  governments  and  one  set  for  all 
others.  One  Task  Force  effort  led  to  the 
publication  in  October  1971  of  OMB  Cir- 
cular A-loa  (later  kno^^-n  as  Federal 
Manarement  Circular  74-7)  which  set 
standards  for  establishing  consistency 
and  uniformity  among  Federal  agencies 
in  the  administration  of  grants  to  State 
and  local  governments — standards  for 
all  others  were  to  be  developed  sub- 
sequent to  the  publication  of  A-102..  FMC 
74-7.  (Note:  FMC  74-7  is  currently  being 
modified  smd  will  be  reissued  at  a  future 
date  as  OMB  Circular  A-102.) 

OEO/CSA  did  not  implement  the  pro- 
visions of  A-102  at  time  of  publication 
because  A-102  affected  only  one-seventh 
of  Its  grsmtees  and  would  require  the 
agency  to  operate  with  two  separate  sets 
ot  policies,  regulations,  reporting  sys- 
tems, etc.  It  was  felt  that  the  problems 
ereatei  by  using  two  systems  far  out- 
weighed the  benefits  to  be  deifved  from 
such  a  conversion;  therefore,  the  agen- 
cy preferred  to  await  publication  of 
standards  for  private  non-profit  grant- 
ees. Tliese  standards  were  published  as 
OMB  Circular  A-110  on  July  30,  .1976 
and  consequently,  CSA  is  now  imple- 
menting standards  for  both  public  and 
private  organizations. 

Subparts  B  through  P  of  45  CFTl  Part 
1050  promulgated  herein  set  forth  both 
the  Uniform  Federal  Standards  pureu- 
ant  to  OMB  Circular  A-110  and  PMC 
74-7  and  CSA's  implementing  policies 
and  procedures  for  public  and  private 
organfeations  receiving  funds  from  CSA 
in  the  form  of  grants  and  other  agree- 
ments. It  should  be  noted  that  CSA  has 
extaided  tiie  coverage  to  include  private 
for-profit  organizations  funded  under 
Title  Vn  of  the  Economic  Opportunity 
Act  of  1964  as  amended. 

CSA  Is  hereby  implementing  eleven  of 
^e  fifteen   standards.   Two   standards 


RULES  AND   REGULATIONS 

I  Procurement  and  Property  Manage- 
ment) are  awaiting  modifications  cur- 
rently imderway  in  an  inter-agency  re- 
view; one  (Revision  of  Financial  Plans) 
is  ciu-rently  being  reviewed  within  CSA 
to  detei-mine  whether  the  budget  forms 
required  in  FMC  74-7  could  be  adapted 
for  use  by  private  organizations ;  and  the 
standards  for  Monitoring  and  Reporting 
Program  Performance  will  be  issued 
within  the  next  two  weeks. 

Tlie  preamble  to  each  of  the  subparts 
of  45  CFR  Part  1050  details  the  changes 
made  to  existing  CSA  policies  and  pro- 
cedures and  highlights  new  require- 
ments. Most  of  the  changes  are  minor 
with  two  exceptions:  one,  a  new  finan- 
cial reporting  form  (SF  269)  will  re-j 
place  CSA  Form  315  as  of  April  1977  j 
and  two,  an  additional  form  iSF  272) 
will  be  required  at  the  time  of  submis- 
sion of,  but  not  necessarily  with,  the  SP 
269.  'See  Subpart  H,  §  1050.70.) 

CSA  welcomes  comments  on  its  im- 
plementing policies  and  procedures. 
Comments  received  prior  to  February  16. 
1977  will  be  considered  in  any  revision 
of  the  subparts.  Please  address  all  com- 
ments to:  Jacqueline  G.  Lemire,  Policy 
Development  and  Review  Division,  Com- 
munity Services  Administration,  1200 
19th  Street,  N.W..  Washington.  D.C. 
20506. 

Effective  date:  April  1,  1977. 

Robert  C.  Chase. 
I  Deputy  Director. 

45  CFR  Chapter  X  is  amended  by  add- 
ing a  new  Part  1050  entitle^  "Uniform 
Federal  Standards"  and  by  adding  the 
following  to  that  Part: 

Subpart  A — Implementation  of  Uniform  Federal 
Standards  by  the  Community  Services  Admin- 
istration (CSA  Instruction  680O-1) 

Sec.  , 

1050.1 

1050.2 

1050.3 


Subpart    E — Program    Income    (Uniform    Federal 
standard)  (CSA  Instruction  6800-5) 

1060.40  References. 

1060.41  Definition  of  program  income. 
1060.43  Standard. 

1050.43  CSA  implementing  policies   and 

procedures. 

Sulipart  F — Cost  Sharing  and  Matching  (Uniform 
Federal  Standard)  (CSA  Instruction  6800-6) 

1060.60  References. 

1050.51  Definitions. 

1050.52  Standards. 
1050.63  QuaUfication. 

1050.54  Valuation    of    grantee    in-kind 

contributions. 
1050  55  Valuation  of  third-party  in-kind 

contributions. 

1050.56  Supp>orting   records  for   in-kind 

contributions   from   non-Fed- 
eral third  parties. 

1050.57  CSA  implementing  policies  and 

procedures. 

Subpart  G — Standards  for  Financial  Management 
Systems  (Uniform  Federal  Standard)  (CSA  In- 
struction 6800-7) 


1050.4 


1050.5 


Applicability. 

Purpose.  ' 

E.xceptIons  to  the  Uniform  Fed- 
eral Standards. 

Definitions  of  Terms  as  used  in 
this  Part. 

Implementing  Schema. 


1050.60 
1050.61 
1050.62 


Subpart  H- 
(Uniform 
680O-8) 

1050.70 
1050.71 
1050.72 
1050.73 


Subpart  B — Cash  Depositories  (Uniform  Federal 

Standard)  (CSA  Instruction  6800-2) 
Sec. 

1050.10  Physical  Segregation   and   Eligi- 

bility. 

1050  11  l^etter-of-Credit-Checks        petd 

basis. 

1060.12  FDIC  Insxirance  (Coverage. 

1050.13  Minority-Owned  Banks. 

Subpart  C — Bonding  and  Insurance  (Uniform 
Federal  Standard)  CSA  Instruction  680O-3) 

1050.15  References. 

1050.16  Standard. 

1050.17  CSA  Implementing  Policies  and 

I»rocedures. 

Subpart  D — Retention  and  Custodial  Require^ 
ments  for  Records  (Uniform  Federal  Standard) 
(CSA  Instruction  6800-4) 

1050.20  References. 

1060.21  Documents  affected. 

1050.22  Length  of  Retention  period. 

1050.23  Starting  Date  of  Retention  peri- 

od. 

1050.24  Substitution  of  Microfilm. 

1050.25  Access  to  Records. 

1050.26  Restrictions  on  Public  access. 

1050.27  CSA  Implementing  policies  and 

proceduree. 


References. 
Standards. 

OSA  Implementing  policies  and 
procedures. 

—Financial     Reporting    Requirements 
Federal    Standard)    (CSA    Instruction 

Re;ereriCe=- 
Definitions. 
Standard. 

(?SA  Implementing  Policies  and 
Procedures. 

Subpart    i — Monitoring    and    Reporting    Program 
Performance  [Reserved] 

Subpart     J — Payment     Requirements     (Uniform 
Federal  Standard)  (CSA  Instruction  6800-10) 


1050.90 
1050.91 
1050.92 
1050.93 

References. 
E)efi  nit  ions. 
Standard. 

CSA  Implementing  Policies  and 
Procedures. 

Subpart  K — Revision  of  Financial  Plans 
[Reserved] 

Subpart  L 

— Grant  Closeout  Procedures  (CSA 
Instruction  6800-12) 

1050.110 
1050.111 
1050.112 
1050.113 

References. 

Definitions. 

Standards. 

CSA  Implementing  policies  and 

procedures. 

Subpart  M — Suspension  and  Termination  Pro- 
cedures (Uniform  Federal  Standard)  (CSA  In- 
stnietion  6800-13) 

1050.116-1     References.  "^ 

Definitions. 

Failure  to  coniply  with  grant 
terms  and  conditions. 

Suspension.  . 

Termination  for  cause. 

Termination  for  convenience 

(?S.\  Implementing  policies  and 
procedures  governing  suspen- 
sions. 

C?SA  Implementing  policies  and 
proced^ee  governing  termina- 
tion of  assistance. 

Subpart  N^Standard  Form  for  Applying  for  Fed- 
eral Assistance  (SF  424)  (Uniform  Federal 
Standard)  (CSA  Instruction  6800-14) 


1050.116-2 
1050.115-3 

1050.115-* 
1050.115-5 
1060.115-6 
1050.115-7 


1050.115-8 


1060.130 
1050.121 
1050.122 


References. 
Standards. 
CSA  implemen 
procedures. 


policies   and 


Subpart  O — Property  Management  Standards 
[Reserved] 

Subpart    P — Procurement    Standards    [Reserved] 
AxrrHOKXTT:    Sec.    602.    78    Stat.    630;    42 
VS.C.  2942. 
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Subpart  A — Implementation  of  Uniform 
Federal  Standards  by  the  Community 
Services  Administration  (CSA  Instruc- 
tion 6800-1) 

^  10.50.1       Appli.abililv. 

45  CFR  Part  1050  is  applicable  to  all 
grants  and  otiier  agreements  made  under 
the  Economic  Opportunity  Act  of  1964. 
as  amended,  to  public  and  private  or- 
ganizations agencies,  including  those 
serving  as  delegate  agencies,  when  the 
assistance  is  administered  by  the  Coni- 
munity  Services  Administration. 

§  1050.2      Purpose. 

The  purpose  of  Part  1050  is  to  set  forth 
the  Uniform  Federal  Standards  pur- 
suant to  OMB  Circular  A-110  and  FMC 
74-7  (A-102)  and  to  provide  grantees 
with  CSA's  policies  and  procedures  im- 
plementing those  standards  the  goal  of 
which  Is  to  obtain  consistency  and  uni- 
formity among  Federal  agencies  in  the 
administration  of  grants  to,  and  other 
agreements  with,  units  of  local  and  State 
Government,  public  and  private  institu- 
tions of  higher  education,  public  and 
private  hospitals,  and  other  quasi-public 
and  private  non-profit  organizations. 

§  1030.3      Exceptions     to     tho     I  niforni 
Federal  Standards. 

(a)  For  classes  of  grantees.  Neither 
CSA  nor  any  other  Federal  agency  can 
apply  more  restrictive  or  differing  re- 
quirements on  a  class  of  grantees  unless 
(1)  a  statute  expressly  prescribes  poli- 
cies or  specific  requirements  that  differ 
from  the  standards  or  (2)  the  agency  has 
received  approval  from  the  OflBce  of 
Management  and  Budget. 

(b)  For  certain  grantees.  CSA  may 
impose  additional  requirements  on  indi- 
vidual grantees  if  the  grantee  has  a  his- 
tory of  poor  performance,  is  not  finan- 
cially stable,  or  its  maimgement  system 
does  not  meet  the  standeu-ds  set  forth 
In  Part  1050.  In  those  insttmces  CSA 
must  Inform  the  giantee  in  writing  as  to 
(1)  why  the  additional  standards  are 
being  imposed  and  (2)  what  corrective 
action  is  needed.  Copies  of  such  notifica- 
tions must  be  sent  to  OMB  and  other 
agencies  f  imding  the  grantee  at  the  same 
time  the  grantee  is  notified. 

§  1050.4     Definitions   of   lernis   us   used 
in  this  Part. 

(a)  The  term  "grant"  means  money  or 
property  provided  in  lieu  of  money  i>aid 
or  f umlf^ed  by  grantees  under  programs 
that  provide  financial  assistance  or  that 
provide  support  or  stimulation  to  ac- 
complish a  ptdilic  purpose.  The  term 
"other  agreements''  does  not  Include  con- 
tracts which  are  required  to  be  entered 
into  and  administered  imder  procure- 
ment laws  and  regulati(»is.  Grants  and 
other  agreements  exclude  (1)  techni- 
cal assistance  programs,  which  provide 
services  instead  of  money,  (2)  assistance 
in  the  form  of  general  revenue  sharing, 
loans,  loan  guarantees,  or  insurance,  and 
(3)  direct  payments  of  any  kind  to  in^ 
divlduals. 

(b)  "Hie  term  "grantee"  is  used  by 
CSA  In  Uea  of  "recipient"  and  includes 


the  foUo^^ing  types  of  nonprofit  organi- 
zations that  are  receiving  Federal  funds 
from  a  Federal  agency  or  through  a 
State  or  local  government : 

1 1 )  Public  and  private  in.stituiions  of 
liigher  education:  public  and  private 
hospitals;  and  other  quasi-public  and 
private  nonprofit  organizations  such  as 
•  but  not  limited  to)  community  action 
agencies,  research  institutes,  educa- 
tional associations,  and  health  centers. 
In  addition,  for  purposes  of  this  Part,  it 
include;-  private-for-profit  organizations 
funded  midtr  Title  \'II  of  the  EOA. 

I  2 '  The  term  does  not  include  foreign 
or  international  organi/ations  isuch  as 
agencies  of  the  United  Nations  •  and 
Goveniment-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large  scale  program.^  that  are  Govern- 
raent-owiied.  or  are  designed  as  federally 
funded  re.<earch  and  development  cen- 
ters. 

'c  '  The  term  "delegate  agency"  is  used 
by  CSA  in  lieu  of  "'subrecipient"  and 
means  a  public  or  private  agency,  in- 
stitution or  organization  or  a  State  or 
other  political  jurisdiction  to  which  the 
development,  conduct  and  administra- 
tion of  all  or  part  of  a  project  assisted 
under  the  Economic  Opportimity  Act  of 
1964.  as  amended,  has  been  delegated  by 
a  grantee  or  by  another  agency  or  or- 
ganization which  has  received  assistance 
by  or  through  a  grantee,  but  does  not  In- 


clude individuals  who  ultimately  receive 
benefits  under  any  program  or  assistance. 

.;:   lO.'iO.."       Iniplrniriiliiie  ^'licina. 

<  a  1  Rcsporusibihties.  OMB  Circular  A- 
110  and  FMC  74-7  (Cir.  A-102'  require 
all  Federal  agencies  administering  pro- 
grams that  involve  grants  and  other 
agreements  with  grantees  to  issue  ap- 
propriat.e  implementing  regulations. 

'b'  Publication  Fornats.  As  v.ith  all 
po'.icy  .statements  CSA  is  Lssiung  its  im- 
plementing regulations  both  in  the  Ft' - 
ER.^L  Register  and  a^  part  of  the  CS.\ 
directivEs  system.  However,  a  separate 
Part  1 1050'  has  been  established  in  the 
Code  of  Federal  Rcgulatio^•^  v.ithin 
which  all  Uniform  Federal  Standards 
and  accompanying  CSA  policies  and  pio- 
cedures  will  be  published.  Al.^c.  m  tlie 
CSA  directives  system  the  6800  series  will 
be  used  exclusively  "for  promulgation  of 
the  standards.  Each  standard  will  be 
issued  as  a  separate  CSA  Instruction 
viithin  that  series  with  accompanyinf; 
CSA  Implementing  policies  and  proce- 
dures Kit  required)  to  be  issued  as  an  At- 
tachment to  the  appropriate  Instruction. 
As  a  further  means  of  more  easily 
identifying  the  standards.  CSA  will  de- 
viate from  its  normal  practice  of  uMrii: 
yellow  stock  to  identify  policy  sutc- 
ments  and  will  publish  the  standards  on 
blue  stock. 

(c)  Cross  Reference  Index.  Followini; 
Is  an  index  which  provides  a  cross  refer- 
ence to  CSA  implementing  regulations : 


Atlrv.i.ll;,  Irl.S  10- 
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I.  TTiis  subpart  sets  forth  standards 
governing  the  use  of  banks  and  other  In- 
stitutions as  depositories  of  funds  under 
grants  and  other  agreements  pursuant  to 
OMB  Circular  A-110  and  Federal  Man- 
agemwit  Circular  74-7.  In  the  past  CSA 
has  required  separate  bank  accounts  for 
CSA  grsmt  funds.  This  is  now  changed  In 
that  CSA,  or  any  other  Federal  grant - 
making  agmcy,  can  r\ot  require  segrega- 
tion for  cash  depositories.  Other  provi- 
sions in  this  subpart  are  in  line  with  past 
CSA  policy. 

Subpart  B — Cash  Depositories  (Uniform 
Federal  Standard)  (CSA  Instruction 
6800-2) 


1050.10     Ph>>i«al 
nihility. 


i'jriH>ealion   and  eli- 


Except  for  situations  described  in 
§  1050.11,  S  1050.12  and  { 1050.13  the 
C(Mnmunity  Services  Administration  does 
not: 


(a)  Require  physical  segregation  of 
cash  d^jositories  for  CSA  funds  which 
are  provided  to  a  grantee. 

(b)  Establish  any  ellgtt>ility  require- 
ments for  cash  depositories  for  CSA 
funds  which  are  provided  to  a  grantee 

§  10.^0. 11      I.nier  of  rredil— thoikt.  i>j«id 
ba^is. 

A  separate  bank  account  is  required 
when  applicable  letter-of-credit  agree- 
ments provide  that  drawdowns  vnl]  r>e 
made  when  the  grantee's  checks  are 
presented  to  the  bank  for  payment. 

§  1050.12     FDIC  Insuranre  Coverage. 

Any  monies  advanced  to  a  grantee 
which  are  subject  to  the  control  or  reg- 
ulation of  the  United  States  or  any  of  its 
officers,  agents  or  employees'  (public 
monies  as  defined  in  Treasury  Circular 
No.  176,  as  amended*  musVoe  d^xjsited 
in  a  bank  with  Federal  Dewwit  Insiurance 
Corporation  (FDIC)  Insjutmce  coverage 
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and  llic  balance  exceeding  the  FDIC  cov- 
erage must  be  collaterally  secured. 

is  10.>(l.l'{      Minopil>-ciwne«l  banks.  » 

Consistent  with  the  national  goalt^ 
expandliiig  the  opportunities  for  minor- 
ity business  enterprises,  grantees  and 
delegate  agencies  are  encouraged  to  use 
'  minority  banks  <a  bank  which  is  owned 
at  least  50  peixent  by  minority  group 
members  > . 

II.  This  subpait  sets  forth  bonding  and 
insurance  requirements  for  grants  and 
other  agreements  with  grantees  pursuant 
to  Attachment  B  of  Citcular  A-110  and 
Attachment  B  to  FMC  74-7. 

As  of  the  effective  date  of  this  subpart 
public  agencies  receiving  CSA  funds  for 
the  first  initial  gi-ant  wiU  no  longer  be 
requii-ed  to  submit  assurance  of  bonding 
(except  for  construction  or  facility  im- 
provements) to  CSA.  However,  as  in  the 
past  nongovernmental  grantees  will  con- 
tinue to  be  required  to  submit  such  no- 
tice of  bonding.  Coverage,  length  of  du- 
ration, and  responsibility  vis-a-vis  dele- 
gate agencies  also  continue  to  reflect  the 
policies  previoixsly  published  in  OEO  In- 
struction 6809-01. 

Public  grantees  should  take  note  of 
iTieir  continuing  responsibilities  vis-a-vis 
nongovernmental  delegate  agencies. 

Subpart  C — Bonding  and  Insurance  (Uni- 
form Federal  Standard)  (CSA  Instruc- 
tion 6800-3) 

§  1030.1.)      References. 

iD.OMB  Clrciilar  A-110,  Grants  aiid 
Agreements  With  Institutions  of  Higher  Edu- 
cation, Hospitals,  and  Other  Nofaprofit  Or- 
ganizations (Attachments). 

(2)  FMC  74-7,  Uniform  Administrative  Re- 
quirements for  Orants-in-Aid  to  State  and 
Local  Governments  (Attacliment  B). 

(3)  CSA  Instruction  6710-6.  Applying  for 
a  grant  under  Title  VII  of  the  Community 
Services  Act. 

(4)  CSA  Instruction  6710-8,  Pi-eparing  a 
Budget  for  a  Title  VII  grant  under  the  Com- 
munity Services  Act. 

(5)  CSA  Iristructioii  6143-la,  En\ergency 
Energy  Con.servation  Program  (45  PR 
1061. 30). 

§  lO.'iO.Ui      .*^iandard. 

(a)  In  administering  CSA  grants. 
grantees  shall  observe  their  regular  re- 
quirements and  practices  with  respect  to 
bonding  and  insurance.  CSA  will  not  im- 
pose additional  bonding  and  insurance 
requirements  including  fidelity  bonds, 
except  as  provided  in  paragraph  «bi 
through  (di  of  this  section. 

(b>  Construction  and  facility  ituprote- 
jnent.  Tlie  recipient  of  a  CSA  giant 
which  requires  contracting  or  facility 
improvement  'including  any  CSA  grant 
which  provides  for  alterations  or  renova- 
tions of  real  property)  shall  follow  its 
ov.n  requirements  and  practices  relating 
to  bid  guarantees,  performance  bonds, 
and  payment  bonds  except  for  contracts 
exceeding  $100,000.  For  contracts  ex- 
ceeding $100,000,  CSA  may  determine 
that  the  grantee's  bonding  provisions 
adequately  protect  the  Federal  Govern- 
ment's interest;  otherwise  the  minimum 
requirements  shall  be  as  follows: 

(DA  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid  price. 
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The  bid  guarantee  shall  consist  of  a  firm 
commitment  such  as  a  bid  bond,  certified 
check  or  other  negotiable  instrument  ac- 
companying a  bid  as  assurance  that  the 
bidder  will  upon  acceptance  of  his  bid,  ex- 
ecute such  contractual  documents  as  may 
be  required  within  the  time  specified.         | 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the  con- 
tract price.  A  performance  bond  is  one 
executed  in  connection  with  a  contract 
to  secure  fulfillment  of  all  the  con- 
tractor's obligations  under  the  contract. 

'  3 1  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  contract 
price.  A  payment  bond  is  one  executed 
in  connection  with  a  contract  to  assure 
payment  as  required  by  law  of  all  persons 
supplying  labor  and  material  in  the  e^ 
ecution  of  the  work  provided  for  in  the 
contract. 

(c)  Loan  guarantees.  Where  in  con- 
nection with  a  CSA  grant,  CSA  also 
guarantees  the  payment  of  money  bor- 
rowed by  the  grantee,  CSA  may,  at  its  dis- 
cretion, require  adequate  bonding  and  in- 
smance  if  the  bonding  and  insurance  re- 
quirements of  the  grantee  are  not  deemed 
adequate  to  protect  the  interests  of  the 
Federal  Government. 

(d)  Fidelity  bonds.  If  the  grantee  is  a 
nongo\ernmental  organization,  CSA  re- 
quires adequate  fidelity  bond  coverage. 

lei  Source  of  bonds.  Any  bonds  ob- 
tained pursuant  to  paragraphs  (b)  (1> 
through  <3»,  (c;  or  (d)  of  this  section 
shall  be  obtained  from  companies  hold- 
ing certificates  of  authority  as  acceptable 
sureties  ( 31  CFR  Part  223  > . 

§  1050.17      CS.V     Iinplrnioiiiiii^     I'olit'i)-- 
and  Froeediircs. 

'ai  Policy.  OMB  Circular  A-110  per- 
mits Federal  agencies  to  require  fidelity 
bond  coverage  of  its  nongovernmental 
grantees  if  the  bonding  and  insurance 
requirements  of  the  grantee  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  Government.  Therefore, 
CSA  will  require  evidence  of  appropriate 
bonding  or  assurance  that  arrangements 
have  been  made  to  obtain  such  coverage 
in  line  w^ith  the  following  policies  and 
procedures. 

(1)  Bond  Coverage  of  officials — lii 
Assurance  of  fidelity  bond  coverage.  (A> 
Prior  to  the  release  of  funds  to  any  non- 
governmental grantee  for  the  first  initial 
grant  CSA  must  receive  written  assur- 
ance that  the  grantee  has  or  has  not 
made  arrangements  for  appropriate 
bonding  of  grantee  oflBcials.  This  assur- 
ance will  take  the  form  of  a  letter  from 
a  bonding  company  or  agent  stating  the 
type  of  bond,  amount  and  period  of  cov- 
erage, positions  covered,  and  the  annual 
cost  of  the  bond  that  has  been  obtained. 

Ui>  Coi'erage.  In  all  other  situations. 
nongovernmental  grantees  must  either 
have  secured  or  must  take  steps  to  secure 
fidelity  bond  coverage  in  line  with  the 
following  guides: 

'A)  Coverage  should  be  secured  in  the 
aggregate  amount  of  $25,000  for  persons 
authorized  to  sign  or  countersign  checks 
or  to  disburse  sizeable  amounts  of  cash 
(such  as  for  payrolls) .  Persons  who  han- 
dle only  petty  cash  need  not  be  bonded. 


Nor  is  it  necessary  to  bond  officials  who 
are  authorized  to  sign  Payment  Vouch- 
ers, but  who  are  not  authorized  to  sign 
or  countersign  checks  or  to  disburse 
cash. 

(Bi  Grantees  normally  should  obtain 
a  3  year  bond,  payable  annually,  with  an 
option  to  cancel  in  the  event  the  pro- 
gram terminates  before  three  years.  Such 
terms  are  available  from  most  surety 
companies. 

(iii)  Respoiisibility  vis-a-vis  delegate 
agencies.  Grantees — both  public  and  pri- 
vate— are  responsible  for  assuring  that 
appropriate  officials  of  nongovernmental 
delegate  agencies  are  laonded.  Coverage 
for  officials  of  delegate  agencies  which 
are  private  organizations  shall  be  equal 
to  tlie  average  of  fimds  to  be  expended 
each  month  'up  to  an  aggregate  amount 
of  $25,000) .  If  a  delegate  agency  will  ex- 
pend less  than  $1,000  per  month  in  pro- 
gram funds,  on  the  average,  bond  cover- 
age is  not  required. 

(bi  Procedures.  Copies  of  bonds  se- 
cured by  the  grantee  and  by  delegate 
agencies  should  be  filed  by  the  grantee 
and  need  not  be  submitted  to  CSA. 

(c<  Affect  of  this  Subpart  on  other 
CSA  Policies  and  Procedures.  (1)  OEO 
Instruction  7570-1,  pp.  17  &  18.  item 
11.(3)  Bonding:  The  three  paragraphs 
are  superseded  and  the  sentence  "See 
Instruction  6800-3  regarding  applicabil- 
ity of  bonding  requirements  and  pro- 
cedures." should  be  inserted. 

(2)  OEO  Instruction  7570-2,  p.  7.  item 
8.b:  Tlie  period  at  the  end  of  the  sen- 
tence is  deleted  and  the  sentence  "(See 
CSA  Instruction  6800-3  regarding  appli- 
cability of  bonding  requirements  and  pro- 
cediues.'"  should  be  inserted. 

III.  The  purpose  of  this  subpart  is  to 
set  forth  the  Unifonn  Federal  Standard 
for  the  retention  and  custody  of  records 
in  accordance  with  the  provisions  of  ref- 
erences il»  and  <2)  of  this  subpart. 

This  policy  requires  the  revision  of  two 
existing  CSA  policies,  OEO  Instruction 
6801-1  which  currently  requires  a  re- 
tention period  of  five  years  and  CSA  In- 
struction 7050-1  (General  Conditions' 
which  requires  retention  for  3  years  after 
expiration  of  the  grant.  This  subpart 
also  details  the  starting  date  for  the  re- 
tention period  and  who  shall  have  access 
to  records  in  order  to  make  audits,  ex- 
aminations, excerpts  and  transcripts. 
This  new  policy  statement  does  not  af- 
fect IRS'  requirement  that  all  employ- 
ment tax  records  be  kept  for  a  period 
of  at  least  four  years.  (OEO  Instruction 
6810-1.  page  7.)  Nor  does  it  affect  the 
one  year  retention  requirement  of  re- 
ports filed  with  the  local  office  of  the 
State  employment  service  as  part  of  the 
program  to  assist  Vietnam  era  veteran.^^. 
(OEO  Instruction  6901-2."  45  CFR 
Chapter  X  is  amended  by  adding  the  fol- 
lowing: 

Subpart  O — Retention  and  Custodial  Re- 
quirements for  Records  (Uniform  Fed- 
eral Standard)  (CSA  Instruction  6800-4) 

§  I0.>0.20      Refeienies. 

( 1 )  OMB  Circular  A-110,  Grants  and  Agree- 
meata  with  Institutions  of  Higher  Education. 
Hospitals,  and  Other  Nonprofit  Organizations 

(Attachment  C) . 
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(2)  FMC  74-7,  tliiiform  Administrative  Re- 
quirements for  Orante-ln-Ald  to  State  and 
Local  Governments  (Attachment  C) . 

(3)  08A  Instruction  6800-6.  Program  In- 
come (Uniform  Federal  Standard)  (46  CFR 
1060.40) . 

1(4)  CSA  Instruction  6800-15,  Property 
Management  Standards  (Uniform  Federal 
Standard)  (4S  CFR  1060.130). 

(6)  OBO  InsttTiotlon  6801-1,  Grantee  Fiscal 
ResponsibUly  and  Auditing. 

(6)  OKO  InstrucUon  6810-1,  Grantee  Com- 
pliance with  IBS  Requirements  for  Withlield 
Federal  Income  and  Social  Security  Taxes. 

(7)  CSA  Instmction  7060-1.  General  Con- 
ditions Governing  CSA  Grants  Funded  Under 
Tltlee  n,  ni-B  and  vn  of  the  EOA  of  1964 
as  amended  (46  CFR  1067.5) . 

§  1050.21      DocumenlM  affected. 

Financial  records,  supporting  docu- 
ments, statistical  records,  and  all  other 
records  pertinent  to  a  grant  are  covered 
by  the  requirements  In  this  subpart. 

§  1050JS2      Length  of  retention  period. 

except  as  provided  In  paragraphs  (a) 
and  (b)  of  this  section  and  reference  (6) 
(employer's  tax  records) ,  records  shall  be 
retained  for  three  years. 

(a)  If  any  litigation,  claim  or  audit 
by  or  on  behalf  of  the  Federal  Govern- 
ment Involving  the  records  has  not  been 
fully  resolved  before  the  expiration  of 
the  three-year  period,  the  records  shall 
be  retained  imtil  resolution  or  until  the 
end  of  the  regular  three-year  period, 
whichever  Is  later.  In  no  case,  however, 
win  CSA  require  retention  of  records 
relating  to  any  grant  with  respect  to 
which  actions  by  the  United  States  to 
recover  for  diversion  of  money  paid  under 
the  grant  are  barred  by  the  statute  of 
limitations  In  28  U.S.C.  2415(b).  That 
statute  bars  legal  actions  unless  filed 
within  six  years  after  the  right  of  ictlon 
accrues.  The  six  years  excludes  any 
periods  In  which  the  circumstances  listed 
in  28  U.S.C.  2416  apply,  e.g.,  material 
facts  cannot  be  known,  or  a  state  of  war 
exists. 

(b)  In  order  to  avoid  duplicate  record- 
keeping, CSA  may  make  speci&l  arrange- 
ments with  grantees  to  retain  any  rec- 
ords  which  are  continuously  needed  for 
joint  use.  CSA  will  request  transfer  of 
records  to  Its  custody  from  grantees 
when  It  determines  that  the  records 
possess  long-term  retention  value.  When 
the  records  are  transferred  to  or  main- 
tained by  CSA,  the  three-year  retention 
requirement  Is  not  applicable  to  the 
grantee, 

§  1050.23      .*^larliu|;  dale  of  n-ierilion  pe- 
riod. 

(a)  Oeneral.  Except  for  records 
covered  by  paragraphs  (a)  d)  and  (2)  of 
this  section,  where  CSA  grant  support 
Is  continued  or  renewed  on  an  annual 
basis,  the  retention  period  for  each  year's 
records  starts  from  the  date  of  submis- 
sion to  CSA  of  the  grantee's  annual  or 
last  financial  report  for  that  year;  in  ail 
other  cases  the  retention  period  starts 
from  Uie  date  of  submission  to  CSA  of 
the  grantee's  final  financial  report. 

(1)  Records  for  non-expendable  prop- 
erty. The  retention  period  for  records 
for  »pn-expendable  property  required  by 
reference  (4^  starts  from  the  date  of  dis- 


position of  the  property.  However,  for 
property  that  has  been  replaced  mirsiiant 
to  reference  (4),  the  retention  period 
starts  from  the  disposition  of  the  re- 
placement property. 

(2)  Records  pertaining  to  certain 
classes  of  income.  For  records  that  re- 
late to  classes  of  program  Income  subject 
to  reference  (3) ,  the  three-year  retention 
period  starts  from  the  date  the  income 
is  earned. 

§  1050.24      .SubMiliilimk  of  nii4Totiliii. 

Microfilm  copies  may  be  substituted 
for  the  original  records. 


§  1050.25      Ae«-e»K  to  re«■o^d^. 

(a)  CSA  and  the  Comptroller  (jeneral 
of  the  United  States,  or  any  of  their 
authorized  representatives,  shall  have 
the  right  of  access  to  any  books,  docu- 
ments, papers  or  other  records  of  the 
grantee  which  are  pertinent  to  a  specific 
CSA  grant,  in  order  to  make  audits,  ex- 
aminations, excerpts  and  transcripts. 

(b)  In  case  of  a  delegation  under  a 
CSA  grant,  CSA.  the  Comptroller  Gen- 
eral of  the  United  States,  the  grantee, 
any  Intermediate  delegate  agency  or  anj- 
of  their  authorized  representatives  shall 
have  the  right  of  access,  at  any  time 
prior  to  expiration  of  the  retention  pe- 
riod, to  any  books,  documents,  paper.s 
or  other  records  of  the  ultimate  delegate 
agency  which  any  of  tliem  determines 
are  pertinent  to  the  CSA  grant,  in  order 
to  make  audits,  examinatjoa*:  excerpts 
and  transcripts. 

<c)  In  the  case  of  a  contract  or  .sub- 
contract) under  a  CSA  grant.  CS.^.  the 
Comptroller  General  of  the  United 
States,  the  grantee,  any  intermediate  del- 
egate agency,  contractor,  or  sub-contrac- 
tor, or  any  of  their  authorized  represent- 
atives shall  have  the  rig^ht  of  access,  at 
any  time  prior  to  expiration  of  the  reten- 
tion p«-iod,  to  any  Ixx^cs.  documents, 
papei-s  or  other  records  of  the  contractor 
or  sub-contractor  which  any  of  them 
determines  are  pertinent  to  the  CSA 
grant,  in  order  to  make  audits,  examina- 
tions, excerpts  and  transcripts 

§  1050.26      Restrielione  on  Publit  .A.•.•e^*. 

(a)  Private  grantees.  Unless  otherwise 
reqirired  by  law,  CSA  will  not  place  re- 
strictions on  grantees  which  will  limit 
public  access  to  records  govered  by  this 
subpart  except  when  CSA  has  determined 
that  the  records  must  be  kept  confiden- 
tial and  would  have  been  excepted  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act  if  the  records  had  be- 
longed to  CSA. 

'b)  Piiblic  Grantees.  Unles-s  otherwise 
required  by  law,  CSA  will  not  place  re- 
strictions on  State  and  local  governments 
which  wUl  limit  public  access  to  the  State 
and  local  governments'  records  except 
when  records  must  remain  cortfidenttal. 
Following  are  some  of  the  rea.sons  for 
withholding  records : 

(1)  Prevent  a  clearly  unwarranted  in- 
vasion of  personal  privacy. 

(2)  Specifically  required  by  statute  or 
Executive  Order  to  be  kept  secret. 

'3)  Commercial  or  financial  informa- 
tion obtained  from  a  person  or  a  firm  on 
a  privileged  or  confidential  basis. 


{  1050.27     CSA    Ifliplemeiiling    |h»Im  i*  •< 
and  proeedorea. 

(a)  Changes  to  Kxtstlng  CSA  P<^1>  .v 
Statements. 

(1)  Following  are  changes  to  be  made 
to  OEO  Instruction  (S801-^l.  page  10,  item 
6,  second  sentence:  Bvezvthlng  appear- 
ing after  the  word  "retained"  Is  deleted 
and  the  following  is  inserted: 

*  *  *  for  the  time  period  and  lu  tli«^  mu  i  - 
ner  prescribed  by  CSA's  policy  on  ret^f■l}■>.^l<: . 
and  custodial  requirements  for  records  (S«* 
CSA  Instruction  680^-4.) 

(2)  Following  are  changes  U>  bt  made 
to  CSA  Instruction  7050-1,  page  4.  iten^ 
12,  line  9:  Everything  appearing  after  Uic 
word  "retained"  is  deleted  and  tlie  fol- 
lowing added: 

•  *    •  for    the    time    period    and    lii    i;  (y^ 
manner   prescribed   by  CSA's   pollc>    oi.    r.  - 
tention  and  custodial  requirements  for  rt^ 
ords.    (See  CSA  In.struction  68(X)-4.) 

rv.  The  purpose  of  this  subpart  i>  u> 
set  forth  the  Uniform  Federal  Stand- 
ard pursuant  to  OMB  Circular  A-110 
and  Federal  Management  Circular  74-7 
and  CSA's  implementing  policies  and 
procedures  relating  to  program  income 
interest,  and  other  monetary  proceed;  ^ 
resulting  frtrni  projects  funded  in  whole 
or  in  part  with  CSA  grant  funds.  Tlii."^ 
subpart  reflects  past  CSA  policy  regard- 
ing the  use  of  interest  and  program  in- 
come, i.e.  that  interest  must  be  returned 
to  the  Treasury  (exception:  States  and 
their  instrumentalities),  and  that  pro- 
gram income  may  be  retained  by  the 
grantee  for  specific  userf.  However,  tlie 
Federal  standards  include  several  iJoli- 
cies  which  CSA  has  not  previoiLsl> 
enunciated  and  which  should  be  noted 

1.  A  public  grantee,  after  termina- 
tion or  ccwnpletion  of  a  grant  must  re- 
turn to  the  Federal  agency  any  royal- 
ties of  $200  or  more  earned  by  the  Fed- 
eral share  in  the  absence  of  other  spe- 
cific agreements  between  CSA  and  the 
grantee,  and 

2.  Interest  earned  will  now  be  reported 
on  a  new  Standard  Form  (SF  272)  and 
program  income  on  a  new  financial  re- 
port form,  SP-269  and  on  SP-272. 

45  CFR  Chapter  X  is  amended  b.v 
adding  the  following: 

Subpart  E — Program  Income  (Uniform 
Federal  Standard)  (CSA  Instruction 
6800-5) 

§  1030.40      Keferrnf-e*. 

(1)  OMB  Circular  A-110,  Graijis  ana 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Nonprofit 
Organizations.  (Attachment  D.) 

(2)  FMC  74-7,  Uniform  Administrative 
Requirements  tar  Grants- In-Aid  to  BtAtr 
and  Local  Govenunents  (Att.  E). 

(3)  CSA  Instruction  6168-3.  Small  Buhi- 
nesa  Programs  Funded  by  C£>C8  (45  CFR 
1076.30) . 

(4)  CSA  Instruction  6800-8.  Flrianclal 
Reporting  Requirements  (46  CFR  1060.70). 

(5)  CSA  Instruction  6800-15,  Property 
Management  Standards  (46  CFB  1060.130). 

(6)  OBO  Ouldanoe  6801-1,  Grantee  Fi- 
nancial Control  Techniques. 

(7)  CSA  Instruction  7060-1,  General 
Conditions  GoTemlng  CSA  Oranta  Under 
Tittea  n.  in-B.  and  vn  of  the  BOA  erf 
1964  as  amended  (46  CFR  1067.5) 
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§ilOSO-H      Dcfinilkm    of    Program    In- 
i-*iiir. 

Program  income  repreaents  gross  in- 
come earned  by  the  grantee  from  C8A 
funded  activities.  Such  earnings  ex- 
clude interest  earned  on  advances  and 
may  include,  but  will  not  be  limited  to, 
income  from  service  fees,  sale  of  com- 
modities, usage  or  rental  fees,  and  roy- 
alties on  patents  and  copyrights. 

^  1050.42      Standard. 

<a)  Interest.  Interest  earned  on  ad- 
vances of  CSA  funds  shall  be  remitted  to 
the  Community  Services  Administi-ation 
except  for  interest  earned  on  advances  to 
States  or  instrumentalltiies  of  a  State  as 
provided  by  tJie  Intergovernmental  Co- 
operation Act  of  1968  (Pub.  L.  90-577) . 

(b)  Program  income — (1)  Sale  of  real 
and  personal  property.  Proceeds  from  the 
sale  of  real  and  personal  property  either 
provided  by  CSA  or  purchased  In  whole 
or  in  part  with  CSA  funds  shall  be  han- 
dled in  accordance  with  9  1050.130  (CSA 
Instruction  6800-15). 

(2)  Royalties  earned  from  copyrights 
or  patents,  (i)  Unless  the  grant  provides 
otherwise,  grantees  shtdl  have  no  obllga- 
ti<Mi  to  the  Cotnmimlty  Services  Admin- 
istration with  respect  to  royalties  as  a 
result  of  copyrights  or  patents  produced 
under  the  grant  (See  references  <  5  >  and 
(7)). 

(ii)  However,  in  the  case  of  public 
grantees,  if  after  termlnatiMi  or  comple- 
tion of  the  grant,  there  is  an  excess  of 
royalties  of  $200  or  more  earned  annually 
by  the  Federal  share  these  sums  shall  be 
returned  to  CSA  ^Ohe  absence  of  other 
qieciflc  agreement  between  CSA  and  the 
grantee. 

(3>  Other  program  income.  All  other 
program  income  earned  during  the  proj  - 
■  ect  period  shall  be  retained  by  the  gran- 
tee and,  In  accordance  with  the  grant. 
shall  be: 

(i)  Added  to  funds  committed  to  the 
project  by  the  Community  Services  Ad- 
ministration and  the  grantee  and  be  used 
to  further  eligible  program  objectives;  or 

(ii)  Deducted  from  the  total  project 
cost  in  determining  the  net  cost  on  which 
the  Federal  share  of  costs  will  be  based. 

§  1050.4.^      CS.4     implrnienliiii:     poti(-io>i 
and  procedurfM. 

(a>  Policy — (1)  Service  fees.  Under 
limited  circumstances  CSA  may  approve 
the  charging  of  a  fee  to  grantees  of 
services  supported  with  CSA  fimds.  Such 
approval,  however,  does  not  allow  the 
grantee  to  use  Federal  funds  to  produce 
income  for  the  ben^t  of  the  grantee. 

(b)  Procedures — (1)  Return  of  inter- 
est. Iiuterest  earned  on  the  investment  of 
CSA  ftmds  will  be  repwted  on  SF-272, 
item  13.a  (see  reference  (4) )  and  a  check 
payable  to  the  Treasurer  ol  the  United 
States  for  the  earned  Interest  should  be 
attached*  to  the  report  and  sent  to  the 
CSA  office  responsible  for  administering 
the  grant. 


>  Bequest  for  waiver  ot  appUcabiUty  to 
CDCs,  bMed  oa  Title  vn  teglalatlve  provl- 
siona.  wlU  be  requested  from  CMB  prior  to 
efTectire  date.  .• 
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(2)  Return  of  royalties.  Public  grantees 
who  have  royalty  fees  which  must  be  re- 
turned to  CSA  (see  S  1050.42(b>  (2)  > 
shall  do  so  by  forwarding  a  check,  pay- 
able to  the  Treasurer  of  the  United 
States,  to  the  (?SA  ofBce  which  had  been 
responsible  for  administering  the  grant. 

(3)  Other  program  income.  The  CSA 
office  responsible  for  administering  the 
grant  will  also  be  responsible  for  deter- 
mining the  manner  in  which  income  re- 
tained by  grantees  is  used  within  the 
constraints  of  the  Standard  outline  in 
§  1050.42(b)(3). 

(4)  Reporting  program  income.  Pro- 
gram income  will  be  reported  on  SP  269, 
Financial  Status  Report  and  on  SP  272, 
Federal  Cash  Transactions.  (See  refer- 
ence (4) ) . 

V.  This  subpart  sets  forth  criteria  and 
procedures  pursuant  to  OMB  Circular  A- 
110  and  Federal  Management  Circular 
74-7  (OMB  Circular  A-102)  for  the  al- 
lowability of  cash  and  in-kind  contribu- 
tions made  by  grantees  and  delegate 
agencies  and  criteria  for  the  valuation  of 
donated  contributions  such  as  personal 
services,  property,  etc.  The  Standards  set 
forth  in  this  subpart  and  the  accompany- 
ing CSA  implementing  policies  and  pro- 
cedures basically  reflect  the  policy  state- 
ments previously  found  in  OEO  Instruc- 
tion 6802-la  and  CSA  Instruction  6802-2 
with  one  major  exception,  i.e.  there  is  no 
longer  a  prohibition  against  counting 
volunteer  time  of  grantee  staff  and/or 
board  members  as  a  non-Federal  share 
contribution  when  the  services  contrib- 
uted are  not  required  of  individuals  in 
their  capacities  as  board  members  or 
staff.  

45  CFR  Chapter  X  is  amended  by 
deleting  §  1068.9-1  through  9-5  and 
§  1068.10-^  through  §  1068.10-9  and  add- 
ing a  new  subpart  as  follows: 

Subpart  F — Cost  Sharing  and  Matching 
(Uniform  Federal  Standard)  (CSA  In- 
struction 6800-6) 

§  1050.50      References. 

(1)  OMB  Circular  A-110,  Grants  and 
Agreements  with  Institutions  of  Higher  Edu- 
cation, Hospitals,  Eknd  Other  Nonprofit  Or- 
ganizations (Attachment  E) . 

(2)  Federal  Mcknagement  Circular  74-7  (or 
OMB  Circular  A-102)  Uniform  Administra- 
tive Requirements  for  Grants-ln-Ald  to  State 
and  Local  Governments  (Attachment  F). 

(3)  CSA  Instruction  6802-3.  Non-Federal 
Share  Requirements  for  Title  H,  Sections  221. 
222(a)  and  231  Programs  (45  CFR  1068.20) . 

(4)  CSA  Instruction  6802-4,  Additional 
Communities  EHlgible  for  Waivers  of  Non- 
Federal  Share  Requirement  (Puerto  Rico. 
Trust  Territories,  the  Virgin  Islands,  and 
Indian  Tribes  on  Reservations)  (45  CPR 
1068.21). 

(5)  CSA  Instruction  6802-6,  EliglbUity  for 
Waiver  of  Increased  Non-Federal  Share  Con- 
tribution   (45  CFR  1068.22). 

(6)  OEO  Instruction  7641,  Waiver  of  Non- 
Federal  Share  of  Program  Costs  for  Certain 
Title  I-D  Programs. 

§  1050.51      Definitions. 

(a)  Project  costs.  Project  costs  are  all 
allowable  costs  (as  set  forth  in  the  appli- 
cable Federal  cost  principles)  incurred  by 
a  grantee  and  the  value  of  the  in-kind 
contributions  made  by  the  grantee  or 
third  parties  in  accomplishing  the  objec- 


tives or  the  grant  or  other  agreement 
during  the  project  or  program  period. 

'b'  Cost  sharing  and  matching.  In 
general,  cost  sharing  and  matching  rep- 
resent that  portion  of  project  or  pro- 
gram costs  not  borne  by  the  Federal 
Government. 

'ci  Cash  contributions.  Cash  contri- 
butions represent  the  grantee's  cash 
outlay,  including  the  outlay  of  money 
contributed  to  the  grantee  by  non-Fed- 
eral third  parties. 

<d>  In-kind  contributions.  In-kind 
contributions  represent  the  value  of  non- 
cash contributions  provided  by  the 
grantee  and  non-Federal  third  parties. 
Only  when  authorized  by  Federal  legis- 
lation, may  property  purchased  with 
Federal  funds  be  considered  as  the 
grantee's  in-kind  contributions.  In-kind 
contributions  may  be  in  the  form  of 
charges  for  real  property  and  non- 
expendable perisonal  property, 'and  the 
value  of  goods  and  services  directly  ben- 
efiting and  specifically  Identifiable  -to 
the  project  or  program. 

§  1050.52      Standards. 

(at  Costs  and  contributions  accept- 
able. (1)  Cost  sharing  or  matching  may 
consist  of: 

<i)  Charges  incurred  by  the  grantee 
as  project  costs.  (Not  all  charges  require 
cash  outlays  by  the  grantee  during  the 
project  period:  examples  are  deprecia- 
tion and  use  charges  for  building  and 
equipment.) 

(ii»  Project  costs  financed  with  cash 
contributed  or  donated  to  the  grantee 
by  other  non-Federal  public  agencies 
and  institutions,  and  private  organiza- 
tions and  individuals  (exception:  any 
funds  provided  for  payment  of  salaries 
in  excess  of  $15,000  per  annum  shall  not 
be  counted  as  a  non-Pederai  share  con- 
tribution toward  a  Title  n  grant  per 
Section  244(2)  of  the  EOA  as  amended 
imless  the  Director  has  published  regu- 
lations for  exceptions) ;  and  ' 

(iii)  Project  costs  represented  by  serv- 
ices and  real  and  personal  property,  or 
use  thereof,  donated  by  other  non- 
Federal  public  agencies  and  institutions, 
and  private  organizations  and  individ- 
uals." 

§  1050.5."?      Qualifications. 

(a)  All  contributions,  both  cash  and 
in-kind,  shall  be  accepted  as  part  of  the 
grantee's    cost    sharing    and    matching 


-  This  includes  volunteer  services  of  ix)ard 
members.  However,  to  be  counted  these  serv- 
ices nwist  be  other  than  those  required  of 
them  in  their  capacities  as  board  members. 
For  example,  time  spent  at  board  or  commit- 
tee meetings  by  a  board  member  who  is  a 
doctor  would  not  be  acceptable  but  time 
spent  by  him/her  working  in  a  clinic  woxild 
be  accepted.  This  also  allows  volunteer  serv- 
ices of  staff  to  be  counted  as  non-Federal 
share  when  such  services  are  not  required 
by  the  positions  they  hold.  (Grantees  are 
reminded  that  any  work  performed  by  staff 
members  which  is  in  line  with  the  normal 
responsibilities  of  their  positions  and  is  in 
excess  of  the  nornaal  weekly  working  hours 
Is  covered  by  the  CSA  overtime  regulations 
(see  OEO  Instruction  6900-01)  and  can  not 
be  considered  as  a  non-Federal  share,  con- 
tribution.) 
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when  such  contributions  meet  all  of  the 
following  criteria : 

(1)  Are  verifiable  from  the  grantee's 
records; 

(2)  Are  not  included  as  contributloDs 
for  any  other  federally-assisted  pro- 
gram; 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  objectives; 

(4)  Are  types  of  charges  that  would  be 
allowable  under  the  applicable  cost 
principles; 

(5)  Are  not  paid  by  the  Federal  Gov- 
ernment under  another  assistance  agree- 
ment (unless  the  agreement  Is  au- 
thorized by  Federal  law  to  be  used  for 
cost  sharing  or  matching) ; 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  CSA;  and 

(7)  Conform  to  other  provisions  of 
this  subpart. 

§  1050.54      Valuation  «»f  aranl«'«'  in-kind 
rontributions. 

Values  for  grantee  in-kind  contribu- 
tions will  be  established  In  accordance 
with  the  applicable  cost  principles. 

§  1050.55      Valuation   of    ihinl-party    iii- 
Idnd  contributions. 

(a)  Valuation  of  volunteer  services. 
Volunteer  services  may  be  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and  un- 
skilled labor.  Volunteer  services  may  be 
counted  as  cost  sharing  or  matching  if 
the  service  Is  an  integral  and  necessary 
part  of  an  approved  program. 

( 1 )  Rates  for  volunteer  services .  Rates 
lor  volunteers  should  be  consistent  with 
those  paid  for  slmOar  work  In  the  gma- 
tee's  oTganlzardos  or  with  those  pakL  for 
^mUar  work  In  the  labor  maricet  In 
which  the  grantee  competes  for  the  kind 
of  services  Involved. 

(2)  Volunteers  employedln/  other  or- 
ganizations. When  an  employer  other 
than  the  recipient  furnishes  the  services 
of  an  employee,  these  services  shall  be 
valued  at  the  employee's  r^ular  rate  of 
pay  (exclusive  of  fringe  benefits  and 
overhead  costs)  provided  these  sendees 
are  in  the  same  skill  for  which  the  em- 
ployee Is  normally  paid. 

(b)  Valuation  of  donated,  expendable 
personia  property.  Donated,  expendable 
personal  property  Includes  such  items  as 
expendable  equipment,  office  supplies, 
laboratory  supplies  or  workshop  and 
classroom  supplies.  Value  assessed  to  ex- 
pendable personal  property  included  in 
the  cost  or  matching  share  should  be 
reasonable  and  should  not  exceed  the 
market  value  of  the  property  at  the  time 
of  the  donation. 

(c)  Vaiuatioii  of  donated,  nonex- 
pendable persoflai  property,  buildings, 
and  land  or  use/thereof.  (1)  The  method 
used  for  chargmg  cost  sharing  or  match* 
Ing  for  donated  nonexpendable  personal 
property,  buildings  and  land  may  differ 
according  to  the  purpose  of  the  grant 
or  other  agreement  as  follows: 

(i)  If  the  purpose  of  the  grant  or  other 
agreement  Is  to  assist  tbe  grantee  In 
the  acquisition  of  equipment,  bundlngt 
or  land,  the  total  value  of  the  donated 


PKHJerty  may  be  claimed  as  cost  sliar- 
Ing  or  matching. 

(11)  If  the  purpose  of  the  agreement  is 
to  support  activities  that  require  the  use 
of  equipment,  buildings  or  land,  depre- 
ciation or  use  charges  for  equipment  and 
buildings  may  be  made.  The  full  value 
of  equipment  or  other  capital  assets  and 
fair  rental  charges  for  land  may  be 
allowed  provided  that  the  Community 
Services  Administration  has  approved 
the  charges. 

(2)  The  value  of  donated  property 
will  be  determined  in  accordance  with 
the  usual  accoimting  policies  of  the 
grantee  with  the  following  qualifications: 

(i)  Land  and  buildings.  The  value  of 
donated  land  and  buildings  may  not  ex- 
ceed its  fair  market  vaJue.  at  the  time 
of  donation  to  the  grantee  as  estab- 
lished by  an  independent  appraiser  (e.g.. 
certified  real  property  appraiser  or  GSA 
representatives)  and  certified  b.v  a  re- 
sponsible official  of  the  grantee 

<ii)  Nonexpendable  personal  property 
The  value  of  donated  nonexpendable 
personal  property  shall  not  exceed  the 
fair  market  value  of  equipment  and  prop- 
erty of  the  same  age  and  condition  at 
the  time  of  donation. 

<  lii)  Use  of  space.  The  value  of  donated 
space  shall  not  exceed  the  fair  rental 
value  of  comparable  space  as  e.^tablished 
by  an  independent  appraisal  of  compar- 
able space  and  facilities  in  a  privately- 
owned  building  in  the  same  locality. 

(iv)  Loaned  equipment.  The  value  ol 
loaned  equipment  shall  not  exceed  it..'; 
fair  rental  value. 

§  10,>0.56  Supp4)rlinf;  rr4-«»r<)s  for  in- 
kind  contr3»utinn  from  iitiii-F<-<l«>r:il 
third  partie*. 

<a)  Volunteer  services  must  be  docu- 
mented and,  to  the  extent  feasible,  sup- 
ported by  the  same  methods  used  by 
the  grantee  for  its  employees  (See 
§  1050.57.) 

<b)  The  basis  lor  determining  the 
valuation  for  personal  services,  mate- 
rial, equipment,  buildings  and  land  must 
be  documented.  <See  §  1050.57.) 

§  1050.57  CS.\  iniplcm.-nting  p«»li«io* 
and  proocduros. 

I  a)  CSA  legislative  non-Federal  share 
requirements.  Sections  225ic).  235<b). 
and  714  of  the  Economic  Opportunity 
Act  as  amended  require  the  contribution 
of  non-Federal  share  by  grantees  funded 
under  Sections  221.  222(a),  235.  and  712 
of  that  Act.  In  addition  the  Director  of 
the  Community  Services  Administration 
may  administratively  require  a  non-Fed- 
eral share  contribution  from  grantees 
funded  under  other  sections  of  the  Act  if 
the  grants  are  administered  by  Com- 
mxmity  Services  Administration.  Policies 
and  procedures  implementing  the  leg- 
islative requirements  of  the  Economic 
Opportimity  Act  will  be  found  in  refer- 
ences (3)  through  (6)  of  this  subpart 

(b)  AccounUng  for  the  Non-Federal 
Sliare.  <1)  The  Statement  of  CSA  Grant, 
Ftorm  314,  shows  tbe  minimum  percent- 
age of  total  program  ^qpendttures  which 
Don-Federal  funds  mint  constitute  In 
the  grant  period.  The  grantee  is  expected 


U)  maintain  the  rate  of  c<mtribution  of 
the  non-Federal  share  so  that  through- 
out the  grant  period  Federal  funds  will 
not  be  used  to  pay  for  a  substantially 
larger  percentage  of  project  costs  than 
the  Federal  funds  shovm  on  the  State- 
ment of  CSA  Grant  constitute. 

<2)  It  is  important  to  note  that  the 
Federal  share  may  never  exceed  either 
the  dollar  amount  shown  on  the  State- 
ment of  CSA  Grant  or  the  maximum 
percentage  of  the  total  program  expend- 
itures that  this  constitutes.  The  grantee 
must  provide  only  sufficient  non-Federal 
contributions  so  that  the  Federal  share 
remains  at  or  below  the  maximum  per- 
centage; however,  the  grantee  may 
choose  to  provide  additional  non-Fed- 
eral share,  to  insure  a  margin  of  safety 
in  the  event  that  annual  audits  disallow 
some  contributions. 

<3)  The  non-Federal  share  may  be 
provided  in  one  program  account  for  the 
entire  grant  or  It  may  be  spread  among 
several  program  accounts.  <See  ref- 
erence (3)  to  this  subpart.^ 

(4)  Non-Federal  share  contribution > 
of  cash  shall  be  recorded  as  they  occur 
It  is  not  necessary  to  maintain  separate 
ledger  accounts  for  the  expenditure.':  of 
grantee  cash. 

(5)  All  in-kind  contributions,  includ- 
ing those  applicable  to  delegate  agencle^ 
must  be  recorded  in  the  ledger  account*^, 
either  tn  separate  accounts  or  in  sepa- 
rate columns,  as  grant  costs  when  the 
in-kind  services  or  goods  are  performed 
or  received.  Records,  Including  required 
supporting  documentation,  on  in-kind 
services  or  goods  perfcmned  or  received 
must  be  estaibllaiied  and  maintjiined  on 
a  current  basis. 

<6)  The  BOn-Federal  share  i.-  .>~ub.ip<  i 
to  audit,  as  Is  Urn  Federal  s^iare. 

(c)  ReQuired  doeitmentation — loluv- 
teered  services.  AB  vtdunteered  servicer 
claimed  as  non-Federal  share  must  be 
substantiated  by  time  cards  or  reoords 
that  are  signed  by  both  the  volunteer 
and  his  supervisor  as  Is  required  for  all 
other  employees.  Such  records  must  show 
the  actual  hours  worked  and  the  spe- 
cific duties  performed.  They  should  also 
indicate  th^  basis  for  determining  the 
rate  of  volunteer's  contribution  and  such 
documentation  must  be  available  for 
audit. 

VI.  "Iliis  subpart  sets  fortli  the  stand- 
ards for  grantee  financial  management 
systems  pursuant  to  the  Uniform  Federal 
Standards  contained  in  Attachment  P  of 
OMB  Circular  A-110  and  Attachment  G 
of  Federal  Management  Circular  "74-7 
and  outlines  CSA  procedxures  to  be  fo'- 
lowed  in  Implementing  the  standards 

The  Uniform  Federal  Standards  in 
this  subject  area  do  not  conflict  with 
Miy  policies,  procedures  or  other  require- 
ments previously  imposed  by  CSA  nor  do 
they  impose  any  additional  require- 
ments. 

Subpart  G — Stattdards  for  Financial  Man- 
agement Systems  (UiHfonn  Federal 
Standard)  (CSA  Instruction  6800-7) 

§  1050.60     llerercnc<>s. 

(1)  OMB  Circular  A-110,  Grants  and 
AgreementsAlth  Institutions  of  Higher  Edu- 
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cation.  Hospitals,  and  Other  NonproBt  Orga- 
nizations <  Attachment  F). 

(2)  FMC  74-7,  Uniform  AdmlnlstratiT* 
Requirement*  for  Granta-tn-Ald  to  Stete  and 
Local  Oovemments.  (Attachment  O) . 

(3)  OEO  Instruction  S71(M>3,  Instructions 
for  DeflniBg  Coat  Catagorlea. 

(4)  CSA  Instruction  6710-7.  Amending  a 
Grant  UMier  Title  VII  of  the  Community 

(5)  CSA  Instruction  6710-8,  Preparing  a 
Budget  foe  a  Title  vn  Grant  Under  the  Com- 
munity Services  Act. 

(6)  OSA  Instruction  6800-6.  Cost  Sharing 
and  Matching  ( Uniform  Federal  Standard ) 
(46  CPR  1050-50). 

(7)  OEO  Instruction  6801-1,  Grantee  Fis- 
cal Resp*nslbillty  and  Auditing,  and 
Changes  1  and  3  to  that  Instruction. 

(8)  OEO  Instruction  6808-la,  Allowances 
and  Reimbursements  for  Members  of  Policy 
Making  Bodies. 

(9)  OEO  Instruction  6803-2.  Allowability 
of  Costs  Incurred  to  Borrow  Funds. 

(10)  OEO  Instruction  6806-01,  Esublish- 
Ing  £nd  Maintaining  Program  Account.s. 

(11)  OEO  Instruction  6806-04.  Accounting 
for  Delegated  or  Contracted  Activities. 

(13)  OEO  Instruction  6807-1.  Limitation 
on  CAA  Administrative  Costs. 

(13)  CSA.  Instruction  7050-1.  General  Con- 
ditions Governing  CSA  Grants  Funded  Under 
Titles  II,  UI-B  and  VTI  of  the  EOA  of  1964 
as  amended.  (45  CFR  1067.5) . 

(14)  OEO  Instruction  7570-1,  Applying  for 
a  New  Research  or  Demonstration  Grant  Un- 
der the  Economic  Opportunity  Act. 

( 15)  OEO  Instruction  7570-2.  Applying  for 
Continuation  of  a  Research  or  Demonstra- 
tion Grant  Under  the  Economic  Opportunity 
Act. 


§  I0.y0.6I       Sluiidardo. 

(a)  PoUowing  are  the  standards  for 
financial  management  systems  for 
grantees  CFleferences  (3)  through  a5» 
contain  CSAs  detailed  implementing 
policies  and  procedures.)  CSA  will  im- 
pose ho  additional  standards  on  grant- 
ees unless  they  are  specifically  provided 
for  in  applicable  statutes.  Grantees'  fi- 
nancial management  systems  will  pro- 
vide for  the  following :  (1)  Accurate,  cur- 
rent and  complete  disclosure  of  each 
CSA  sponsored  project  or  program  in  ac- 
cordance with  the  financial  reporting 
requirements  set  forth  in  §  1050.70  (CSA 
Instruction  6800-8) . 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
CSA  sponsored  projects.  These  records 
shall  contain  information  pertaining  to 
Federal  awards,  authorizations,  obliga- 
tions, unobligated  balances,  assets,  out- 
lays and  income. 

(3)  Efleetive  control  over  and  account- 
ability for  all  funds,  property  and  other 
assets.  Grantees  shall  adequately  safe- 
guard all  such  assets  and  shall  assure 
that  they  are  used  solely  for  authorized 
purposes. 

(4)  Comparison  of  actual  outlays  with 
budget  amounts  for  each  grant  or  other 
agreement  Financial  information  should 
be  related  to  performance  and  unit  cost 
data. 

(5 1  Procedures  to  minimize  the  time 
elapsing  between  the  transfer  of  funds 
from  the  U.S.  Treasury  and  tlie  disburse- 
ment by  the  grantee,  whenever  funds  are 
advanced  by  the  Federal  Government. 
When  advances  are  made  by  a  letter-of- 
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credit  method,  the  grantee  shall  make 
drawdowns  as  close  as  possible  to  the 
time  <rf  making  dlsbursflmesit.  [Bee 
1 1050.90  (Instructiaii  6800-10)  for  let- 
ter-of -credit  procedures.! 

(6)  Procedures  for  determining  the 
reasonableness,  allowability  and  alloca- 
bility  of  costs  in  accordance  with  the 
provisions  of  the  applicable  Federal  cost 
principles  and  the  terms  of  the  grant  or 
other  agreement 

(7)  Accounting  records  that  are  sup- 
ported by  souro^docimientatlon. 

(8)  Examinations  in  the  form  ol  audits 
or  internal  audits.  Such  audits  shall  be 
made  by  qualified  individuals  who  are 
sufficiently  independent  of  those  who 
authorize  the  expenditure  of  Federal 
funds,  to  produce  unbiased  opinions,  con- 
clusions or  judgments.  They  shall  meet 
the  independence  criteria  along  the  lines 
of  Chapter  3,  Part  3  of  the  U.S.  General 
Accounting  Oflice  publication.  Stand- 
ards for  Audit  of  Governmental  Organi- 
zations. Programs,  Activities  and  Func- 
tions. These  examinations  are  intended 
to  ascertain  the  effectiveness  of  the  fi- 
nancial management  systems,  and  inter- 
nal procedures  that  have  been  estab- 
lished to  meet  the  tertns  and  condition.s 
of  the  agreements.' 

It  is  not  intended  that  each  agreement 
awarded  to  the  grantee  be  examined. 
General  examinations  should  be  con- 
ducted on  an  organization  wide  basis  to 
test  the  fiscal  integrity  of  financial  trans- 
actions, as  well  as  compliance  with  the 
terms  and  conditions  of  CSA  grants  and 
other  agreements.  Such  tests  will  include 
an  appropriate  sampling  of  CSA  agree- 
ments. Examination  will  be  conducted 
with  reasonable  frequency  on  a  continu- 
ing basis  or  at  scheduled  intervals  but  at 
least  annually  in  accordance  with  ref- 
erence (7)  and  Section  243  of  the  Eco- 
nomic Opportunity  Act  of  1964  a.s 
amended. 

(9>  Audits  to  be  made  by  the  grantee 
or  at  his  direction  to  determine,  at  a 
minimum,  the  fiscal  integrity  of  finan- 
cial transactions  and  reports,  and  the 
compliance  with  laws,  regulations,  and 
administrative  requirements.  The  grant- 
ee will  schedule  such  audits  annually 
in  accordance  with  reference  (7>  and 
Section  243  of  the  Ewmomic  Opportunity 
Act  of  1964  as -amended.* 

(10)  A  systematic  method  to  assure 
timely  and  ai^ropriate  resolution  of 
audit  findings  and  recommendations. 

cb)  Delegate  agencies.  Grantees  shall 
require  delegate  agencies  to  adopt  the 
standards  in  §  1050.61(a)  except  for  the 
requirement  in  (5) ,  regarding  the  use  of 
the  letter-of -credit  method  and  that  part 
of  (1)  regarding  reporting  forms  and 
frequencies  prescribed  in  §  1050.70  "CSA 
Instruction  6800-8) . 

§  1050.62      CSA     implemeiilinj;     pulitie^ 
and  pruredurev. 

(See  references  (3>  through  (15)  of 
this  subpart  for  CSA's  implementing 
policies  and  procedures  as  they  relate  to 


'  Applicable  to  private  grantees  ooly. 
•  Applicable  to  public  grantees  only. 


the  standards  set  forth  in  this  subpart. > 

vn.  This  subpart  sets  forth  the  stand- 
ards for  grantee  financial  reporting  as 
prescribed  by  Attstchment  G  to  OMB  Cir- 
cular A-110  and  Attachment  H  to  FMC 
74-7  (OMB  Circular  A-102)  and  CSA's 
procedures  for  completing  SP  269,  Finan- 
cial Status  Report,  SP-271,  Outlay  Re- 
port and  Request  for  Reimbursement  of 
Construction  Programs;  and  SP-272. 
Federal  Cash  Transactions  Report. 

OMB  Circular  A-110  and  PMC  74-7 
prescribe  new  financial  reporting  forms 
to  be  used  by  aU  Federal  agencies  with 
grants-in-aid  programs.  Consequently, 
beginning  with  quarters  ending  April  30, 
1977  CSA  will  require  that  grantees  sub- 
mit SF-269.  Financial  Status  Report,  to 
fulfill  the  quarterly  financial  reporting 
requirement  in  lieu  of  the  currently  used 
CSA  Form  315.  Grantees  also  will  be  re- 
quired to  submit  a  new  form  SF-272. 
Federal  Cash  Ti-ansactions  Report  at 
the  same  time,  but  not  necessarily  with. 
the  SF-269.  There  is  an  additional  form 
<SF-271,  Outlay  Report  and  Request  for 
Reimbursement  for  Construction  Pro- 
grams* which  may  be  used  and/ or  re- 
quii-ed  under  certain  circumstances  as 
described  in  this  subpart.  Frequency  of 
submission  of  the  financial  reports  will 
not  change  nor  will  the  distribution  of 
such  reports. 

All  initial  supply  of  Standard  Forms 
269  and  272  will  be  forwarded  to  grantees. 
They  will  accompany  the  standards  when 
they  are  distributed  in  the  form  of  CSA 
Instructions.  Additional  supplies  of 
these  and  other  referenced  forms  are 
available  from  the  CSA  Publications  and 
Distribution  Center. 

Subpart  H — Financial  Reporting  Require- 
ments (Uniform  Federal  Standard)  (CSA 
Instruction  6800-8) 

§  I0."j0.70      References. 

( 1 )  OMB  Circular  A-110,  Grants  and  Agree- 
ments with  Institutions  of  Higher  EJducatlon. 
Hospitals,  and  Other  Nonprofit  Organiaiatlons 
(Attachment  G). 

(2)  PMC  74-7,  (or  OMB  CirciUar  A-102) 
Uniform  Administrative  Requirements  for 
Grants-in-Ald  to  State  and  Local  Govern- 
ments (Attachment  H) . 

(3)  OEO  Instructloik  6807-la.  Limitation 
on  CAA  Administrative  Reports. 

§  I0.>0.71       Di^rinilion;*. 

(a I  Accrued  expenditures.  Charges  in- 
curred by  the  grantee  during  a,  given  pe- 
riod requiring  the  provision  of  funds  for : 
(1)  goods  and  other  tangible  property 
received;  (2)  services  performed  by  em- 
ployees, contractors,  delegate  agencies, 
and  other  payees;  and  (3)  amounts  be- 
coming owed  by  the  grantee  imder  pro- 
grams for  which  no  current  services  or 
performance  are  required  by  the  grantee. 

(b)  Accrued  income.  Tlie  earnings  dur- 
ing a  given  period  which  is  a  source  of 
funds  resulting  from  (1)  services  per- 
formed by  the  grantee.  (2)  goods  and 
other  tangible  property  delivered  to  pur- 
chasers, and  (3)  amounts  becraning  owed 
to  the  grantee  for  which  no  current  serv- 
ices or  performance  are  required  by  the 
grantee. 

(c>  Disbursements.  Payments  in  cash 
or  check. 
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td)  Federal  funds  authorized.  Repre- 
sent the  total  amount  of  the  Federal 
funds  (in  this  case  CSA  funds)  author- 
ized for  obligations  as  established  in  the 
grant  document.  This  amount  shall  in- 
clude any  authorized  carryover  of  un- 
obligated funds  from  prior  fiscal  or  pro- 
gram year. 

(e)  In-kind  contributions.  Represent 
the  value  of  noncash  contributions  pro- 
vided by  (1)  the  grantee,  (2>  other  public 
agencies  and  institutions,  and  (3)  private 
organizations  and  individuals.  In-kind 
contributions  may  consist  of  charges  for 
real  property  and  equipment,  and  value 
of  goods  and  services  directly  benefiting 
and  specifically  indentifiable  to  the  grant 
program.  When  authorized  by  Federal 
legislation  property  purchased  with  Fed- 
eral fimds  may  be  considered  as  grantee "s 
in-kind  contribution. 

(f )  Obligations.  The  amounts  of  orders 
placed,  contracts  and  grants  awarded, 
services  received,  and  similar  transac- 
tions during  a  given  period,  which  will 
requiie  payment  during  the  same  or  a 
future  period. 

(g)  Outlays.  Represent  charges  made 
to  the  grant  project  or  program.  Outlays 
can  be  reported  on  a  cash  or  accrued 
expenditure  basis. 

(h)  Program  income.  Represents  earn- 
ings by  the  grantee  realized  from  the 
grant-supported  activities.  Such  earn- 
ings exclude  interest  income  and  may  in- 
clude, but  will  not  be  limited  to,  income 
from  services  fees,  sale  of  commodities, 
usage  or  rental  fees,  sale  of  assets  pur- 
Chased  with  grant  funds,  and  royalties 
on  patents  and  copyrights.  Program  in- 
come can  be  reported  on  a  cash  or  ac- 
crued income  basis. 

(i)  Unobligated  balance.  The  portion 
of  the  funds  authorized  by  CSA  which 
has  not  been  obligated  by  the  grantee 
and  is  determined  by  deducting  the  cu- 
mulative obligations  from  the  funds  au- 
thorized. 

(j)  Unliquidated  obligations.  Represent 
the  amount  of  obligations  incurred  by 
the  grantee  which  have  not  been  paid. 

(k)  Program  year.  A  grantee's  12- 
month  accounting  period.  For  Commu- 
nity Action  Agencies  this  is  the  funding 
period  for  the  principal  grant  that  pro- 
vides funds  for  most  of  the  grantee's 
administrative  costs.  For  other  agencies 
funded  by  CSA,  this  is  their  usual  12- 
mcmth  accounting  period  which  may  or 
may  not  correspond  with  fimding  period 
of  ttielr  grant(s)  from  CSA. 

(1)  Funding  period.  A  program  ac- 
count funding  period  extends  from  the 
effective  date  of  a  new  or  refunding  ac- 
tion through  the  termination  date,  or  ex- 
Idratlon  of  the  planned  number  of 
months  for  which  funds  are  provided. 

§  1050.72     Standard. 

(a)  CSA  win  ooutlnue  to  utilize  eitlier 
fbe  LettM  of  Credit  or  the  predeter- 


mined monthly  check  issue  as  the  two 
methods  for  making  f imds  available  to  all 
construction  and  nonconstruction  proj- 
ects or  programs.  For  the  purpose  of  de- 
termining the  status  of  those  fimds  and 
to  insure  sound  cash  management  on  the 
part  of  grantees  and  delegate  agencies 
CSA  requires  the  submission  of  the  fol- 
lowing quarterly  reports : 

il)  Reports  required.  <ii  Financial 
Status  Report,  SF  269  (for  nonconstruc- 
tion projects  or  programs  > . 

liii  Federal  Cash  Tran.sactions  Re- 
port. SF  272. 

'iii>  Outlay  Report  and  Request  for 
Reimbursement  for  Construction  Pro- 
grams, SF  271  tfor  construction  pro- 
grams only> . 

i2i  Preparation  of  reports.  Reports 
may  be  prepared  on  either  a  cash  or  an 
accrual  basis  with  tlie  appropriate  indi- 
cation on  the  report  as  to  the  method 
utilized.  In  the  event  that  CSA  should 
require  all  reports  to  be  submitted  on  an 
accrual  ba^is  grantees  will  not  be  re- 
quired to  convert  their  accounting  sys- 
tem, but  shall  develop  such  accrual  in- 
formation through  estimates  based  on  an 
analysis  of   documentation   on  hand. 

'3)  Submission.  Reports  are  required 
within  15  working  days  after  the  end  of 
each  quarter  of  the  grantees  program 
year  with  a  final  report  due  within  90 
days  after  the  completion  or  termina- 
tion of  the  grant.  Extensions  to  report- 
ing dates  may  be  approved  upon  request 
of  the  grantee.  CSA  may  require  monthly 
reports  from  grantees  with  awards  of  $1 
million  or  more  annually. 

<b)  SF  272,  Report  of  Federal  cash 
transactions.  (1)  CSA  will  use  this  re- 
port to  monitor  cash  advanced  to  grant- 
ees and  to  obtain  disbursement  informa- 
tion for  each  agreement  from  the  grant- 
ees. (2)  CSA  requires  that  grantees  in- 
dicate in  the  "remarks"  section  of  the 
SF  272  report  the  reason  (s)  for  having 
and  the  need  for  retaining  a  cash  balance 
of  Federal  fimds  in  excess  of  current 
operating  needs.  For  grantees  on  Letter 
of  Credit  current  needs  will  relate  to  the 
amount  of  time  required  to  fully  effect 
a  draw  down  in  order  to  meet  daily  dis- 
bursement requirements.  For  grantees  on 
monthly  check  issue  current  cash  needs 
wiU  mean  a  cash  balance  no  greater  than 
is  necessary  to  meet  operating  require- 
ments. 

(c)  Additional  reporting  requirements. 
When  CSA  needs  additional  information 
or  more  frequent  reports  in  order  to  com- 
ply with  legislative  requirements  or  to 
monitor  a  grantee  that  has  f  sdled  to  meet 
the  Standard  for  Financial  Management 
as  defined  in  CSA  Instruction  6800-7, 
CSA  win,  prior  to  making  any  such  re- 
quest, adhere  to  the  requirements  im- 
posed by  OMB  Circular  No.  A-40. 

(d)  CSA  has  the  option  of  shading  out 
any  hne  item  on  any  report  that  Is  un- 
necessary for  decision -making  purposes. 


■e>  CSA  will  accept  the  identical  in- 
formation from  grantees  in  machine  us- 
able format  or  computer  printouts  in 
lieu  of  prescribed  formats. 

(f)  CSA  may  provide  computer  out- 
puts to  grantee  when  it  wiU  expedite  or 
contribute  to  the  accuracy  of  reporting. 

ig)  CSA  is  authorized  to  reproduce 
these  forms. 

§  I0.>().7.^      CSA     iniitlcni'fiilinp     polirir^ 
and  pr«>ro<lur«>. 

•a)  Policy.  (1)  If  any  CSA  reguiaUon 
pie^cribes  policies  or  requirements  that 
difTer  from  the  provisions  provided 
herein,  the  provisions  of  this  subpart 
sliall  govern. 

<2i  All  references  to  CSA  Forms  315 
and  315a  in  other  documents  will  be 
deemed  to  mean  6P-272  and  the  SF-269. 
CSA  Forms  315  and  315a  will  be  obsolete 
aft«r  April  30.  1977. 

*3'  Quarterly  financial  reports  winch 
are  due  subsequent  to  April  1977  will  be 
repoi-ted  on  SF-269.  Financial  Status 
Reix)rt.  Th^  SF-272.  Federal  Transac- 
tions ReptJrt.  will  be  submitted  at  tlie 
same  tihre. 

lb)  General  instructions.  (!>  These 
general  instructions  apply  to  the  prepa- 
ration of  Standard  Ftorms  269,  271.  and 
272.  Detailed  instructions  for  their  prep- 
aration will  be  found  on  the  forms  them- 
selves. 

ti>  Hou:  many  copies  to  prepare. 
Grantees  shall  prepare  sufficient  copies 
of  the  reports  for  each  program  year  to 
make  the  distribution  as  shown  below. 

(ii)  Where  to  send  reports.  (A)  Grant- 
ees whose  grant  is  adminlst^ed  by  a 
CSA  Regional  Office  wiU  send  one  copy 
to  the  appropriate  Regional  Office  and 
one  copy  to  the  Grant  Accounting 
Branch.  Finance  and  Grants  Manage- 
ment Division,  CSA  Headquarters,  1200 
19th  Street,  N.W..  Washington.  D.C. 
20506. 

(B)  Grantees  who  have  CSA  gi-ants 
administered  by  both  a  CSA  Regional 
Office  and  a  Beadquarters  Qfflce<s)  will 
send  one  copy  to  the  appropriate  Re- 
gional Office,  one  copy  to  each  funding 
office  in  the  CSA  Headquarters,  and  one 
copy  to  the  CHtuit  Accounttog  Branch, 
Finance  and  Grants  Management  Divi- 
sion, CSA  Headquarters. 

(C)  Grants  receiving  funds  solely  from 
Headquarters  program  offices  will  sutoiit 
one  copy  to  each  funding  office  and  one 
copy  to  the  Grant  Accounting  Branch, 
Finance  and  Grants  Management  Divi- 
sion, CSA  Headquarters. 

(ill)  When  to  report.  (A)  Standard 
Forms  269,  272,  (and  BP  371  when  re- 
quired for  C>>nstructlcm  Programs)  wlU 
be  submitted  quarterly  based  up(m  the 
grantee's  program  year.  Ilie  reportB  are 
to  be  sidxnltted  to  the  appn^nlate  CSA 
Office  15  working  days  foUowlng  the  end 
of  each  quarter. 
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(B  >  Grantees  are  required  to  submit  a 
final  financial  report  for  all  programs 
with  a  fixed  termination  date  within  90 
days  after  the  termination  date.  In  those 
situations  where  the  terminated  program 
is  the  grantee's  only  CSA-funded  pro- 
gram, a  check  (payable  to  CSA)  for  the 
amoimt  of  the  unexpended  funds  should 
accmnpany  the  report. 

(Iv)  WtMt  to  report.  CSA  grants  are 
to  be  charged  only  with  those  costs  re- 
lated to  Community  Services  Adminis- 
tration sponsored  programs. 

(V)  Reporting  delegate  agency  data. 
When  delays  do  not  permit  reporting  in 
time  to  meet  the  CSA  grantee  reporting 
deadlines,  expenditures  of  the  delegate 
agencies  should  be  estimated  by  the  par- 
ent organisation  and  incorporated  into 
the  grantee  quarterly  Financial  Status 
Reports.  However,  these  amounts  should 
be  identified  by  an  asterisk  to  show  that 
they  include  estimates.  Adjustments 
should  be  made  in  subsequent  quarterly 
financial  reports  by  netting  the  effects 
of  the  adjustments  made  into  the  infor- 
mation reported  for  the  current  repori* 
quarter;  it  will  not  be  necessary  to  amend 
previously  submitted  financial  reports 
except  In  Oiose  Instances  where  the  er- 
ror reported  was  in  a  final  report  for  a 
terminated  program. 

(vi)  Amounts  reported.  All  amounts 
are  to  be  roimded  to  the  nearest  dollar. 
Do  not  report  cents. 

(vii)  Delegate  agency  responsibilities. 
Delegate  agencies  are  required  to  provide 
their  parent  organizaticms  with  all  data 
needed  to  prepare  quarterly  financial  re- 
ports which  will  include  cash  balances- 
and  expenditures  of  the  delegate  agen- 
cies. 

'  (2)  Other  financial  report  require- 
ments. An  administrative  costs  report  is 
Required  annually.  See  OEX>  Instruction 
6807-la  for  detailed  procedures  for  com- 
pleting and  submitting  CSA  Form  315d, 
Administrative  Costs  Report. 

(3)  AvaHabmty  of  forms.  Supply  of 
referenced  forms  are  available  upon  writ- 
ten request  to:  CSA  Publications  and 
DLstribution  Coiter,  545&-3rd  Street, 
N.E.,  Washington,  D.C.  20901. 

Subpart  I — Monitoring  and  Reporting 
Program  Performance  [Reserved] 

VIII.  This  subpart  establishes  the  re- 
quired methods  of  ms^ng  payments  to 
grantees  pursuant  to  the  Uniform  Fed- 
eral Standards  contained  in  Attachment 
I  of  OMB  Circular  A-110  and  Attach- 
ment J  of  Federal  Management  Circular 
74-7.  These  methods  will  minimize  the 
time  elapsing  between  the  disbursement 
by  grantees  and  the  transfer  of  funds 
from  the  United  States  Treasury  to 
grantees  whether  such  disbursement  oc- 
curs prior  to  or  subsequent  to  the  trans- 
fer of  funds. 

The  Uniform  Federal  Standards  allow 
payments  to  a  grantee  by  two  methods 
which  are  currently  used  by  CSA,  I.e.  Let- 
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ter  of  Credit  (for  total  payment  of  $250.- 
000  or  more) ,  and  advance  by  Treasury 
check  (for  payments  less  liian  $250,000) . 
Therefore,  the  attached  siAjpart  does  not 
change  any  CSA  policy  or  procedures. 
(The  CSA  policies  and  procedures  Issued 
as  1050.93  of  this  subpart  are  those  pre- 
viously found  in  Instruction  6714-1  and 
changes  thereto  which  are  hereby  super- 
seded.' 

Subpart  J — Payment  Requirements  (Uni- 
form Federal  Standard)  (CSA  Instruction 
68(X)-10) 

§   I0.%0.«)0      lUfcroiu  IS. 

Ill  OMB  Circular  A-llO.  Grants  and 
Agreements  with  Institutions  of  Higher  Edu- 
cation. Hospitals,  and  Other  Nonprofit  Or- 
ganizations (Attachment  I). 

(2)  PMC  74-7,  Uniform  Administrative  Re- 
quirements for  Grants-ln-Aid  to  State  and 
Local  Governments  (Attachment  J). 

(.3)  OEO  Instruction  6800-05,  Limitations 
on  Program  Expenditvires. 

i4)  CSA  Instruction  6800-12,  Grant  Close- 
out  Procedures  (Uniform  Federal  Standard) 
(45CFR  1050.110). 

(5)  CSA  Intruction  6800-13,  Suspension 
and  Termination  Procedures  (Uniform  Fed- 
eral Standard)  (45  CFB  1050.120) . 

(6)  CSA    Instruction    6710-1,    Change    10. 
"Preparation  of  CSA  Form  314,  Statement  of 
CSA  Grant   ' 

(7 1  Trea-sury  Department  Circular  No. 
1075.  as  revised.  "Regulations  Governing 
Withdrawal  of  Cash  From  the  Treasury  for 
Advance  Under  Federal  Grant  and  Othei-  Pro- 
grams." 

(8)  Treasury  Fiscal  Requirements  Manual. 
Part  V'l.  "0:her  Fiscal  Matters." 

§  1050.91      Dennilions.  , 

{&)  Letter-of-credit.  A  letter-of-credit 
is  an  instrument  certified  by  an  author- 
ized ofBcial  of  a  Federal  funding  agency 
that  authorizes  a  grantee  to  draw  funds 
when  needed  from  the  Treasury,  through 
a  Federal  Reserve  bank  and  the  gran- 
tee's commercial  bank,  in  accordance 
with  the  provisions  of  Treasury  CTircular 
No.  1075,  as  revised. 

(b)  Advance  by  treasury  check.  An 
advance  by  Treasury  check  is  a  payment 
made  by  a  Treasury  check  to  a  grantee 
upon  its  request  before  outlays  are  made 
l^  the  grantee  or  through  the  use  of  pre- 
determined payment  schedules. 

(c)  Reimbursement  by  treasury  check. 
A  reimbursement  by  Treasury  check  is  a 
Treasury  check  paid  to  a  grantee,  upon 
request  for  reimbursement  from  the 
grantee. 

§  10.^0.92      Slandar<l. 

(a^  Payments  can  be  made  to  grantees 
through  a  letter-of-credit  and  an  ad- 
vance by  Treasury  check. 

(b»  Except  for  construction  grants  and 
other  construction  agreements  for  wiilch 
optional  pasmient  methods  are  author- 
ized, as  described  in  paragraph  (d)  of 
this  section,  the  letter-of-credlt  method 
shall  be  used  by  CSA  if  all  the  following 
conditions  exist: 


<1)  If  there  is  or  will  be  a  continuing 
relationship  between  a  grantee  and  CSA 
for  at  least  a  12  month  period  and  the 
total  amount  of  advance  payments  ex- 
pected to  be  received  within  that  period 
from  CSA  is  $250,000  or  more,  as  pre- 
scribed by  Treasury  Circular  No.  1075. 
For  joint  funded  projects  the  Treasury 
has  authorized  a  dollar  criteria  of 
$120,000. 

(2)  If  the  grantee  has  established  or 
demonstrated  to  CSA  the  willingness  and 
ability  to  maintain  procedures  that  will 
minimize  the  time  elapsing  between  the 
transfer  of  funds  and  their  disbursement 
by  the  grantee. 

(3)  If  the  grantee's  financial  manage- 
ment system  meets  the  standards  for 
fund  control  and  accountability  pre- 
scribed in  (CSA  Instruction  6800-7. 
Standards  for  Financial  Management 
Systems ' . 

(c'*  The  method  of  advancing  funds 
by  Treasury-  check  shall  be  used,  in  ac- 
cordance with  the  provisions  of  Treasury 
Circular  No.  1075,  when  the  grantee 
meets  all  of  the  requirements  specified 
in  paragraph  (b>  of  this  section,  except 
those  in  paragraph  (b)  (1>  of  this  section. 

(d>  A  reimbursement  by  Treasury 
check  shall  be  the  preferred  method  if 
the  grantee  does  not  meet  the  require- 
ments specified  in  paragraphs  (b)  (2)  and 
fb)  (3)  of  this  section.  At  the  option  of 
CSA  this  method  may  also  be  used  on 
any  construction  agreement,  or  if  the 
major  portion  of  the  program  is  accom- 
plished through  private  market  financ- 
ing or  Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion 
of  the  program.  When  the  reimburse- 
ment method  is  used,  CSA  shall  make 
payment  within  thirty  days  after  receipt 
of  the  billing  unless  the  billing  is 
improper. 

(e)  When  the  letter-of-credit  proce- 
dure is  used,  the  grantee  shall  be  Issued 
one  consolidated  letter-of-credit  when- 
ever possible  to  cover  anticipated  cash 
needs  for  all  grants  and  other  agree- 
ments awarded  by  the  sponsoring  agency. 

(f>  (V  Unless  otherwise  required  by 
law,  CSA  shall  not  withhold  payments 
for  proper  charges  made  by  grantees  at 
any  time  during  the  project  or  program 
period  unless  (i)  a  grantee  has  failed 
to  comply  with  the  program  objectives, 
general  or  special  conditions,  or  CSA 
reporting  requirements;  or  (ii)  the 
grantee  is  indebted  to  the  United  States, 
and  collection  of  the  indebtedness  will 
not  impair  accomplishment  of  the  ob- 
jectives of  a  project  or  program  spon- 
sored by  the  United  States.  [See  S  1050.- 
110  and  §  1050.115  (CSA  Instructions 
6800-12  and  6800-13)  for  procedures  in 
cases  of  closeouts.  suspensions  and  ter- 
minations.] 

(2)  Under  such  conditions,  CSA  may, 
upon  reasonable  notice,  inform  the 
grantee  that  payments  will  not  be  made 
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for  obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal  Gov- 
ernment Is  liquidated. 

§   10.^0.93      r,.S.\     iinplini.iUiiit      polki*'!' 
and  procedures. 

a)  Policy.  Federal  Iimds  awarded 
imder  CSA  grants  will  be  made  avail- 
able (advanced)  by  letter  of  credit  or 
by  check,  depending  upon  the  amount 
of  the  grant.  Funds  for  grants  of  less 
than  $250,000  annually  will  be  advanced 
by  the  periodic  issuance  of  Treasury 
checks.  Funds  for  grants  of  over  $250,000 
and  where  there  Is  an  anticipated  con- 
tinuing relationship  for  one  year  will 
be  made  available  through  the  issuance 
of  a  Treasury  Department  Letter  of 
Credit. 

■  (b)  Grants  under  $250,000  annually. 
tl)  Fund  advances  for  grants  totaling 
less  than  $250,000  annually  will  be  made 
by  a  monthly  check  to  the  grantee.  The 
amount  of  the  monthly  check  will  be 
computed  based  upon  a  grantee's  antic- 
ipated rate  of  expenditure  over  the  pe- 
riod of  the  grant,  and  subject  to  adjust- 
ment based  upon  an  analysis  of  the  re- 
quired quarterly  financisd  reports  from 
the  grantee.  All  Treasury  checks  will 
reflect  the  grantee  number  and  the  grant 
action  to  which  the  funds  pertain.  In  the 
event  subsequent  funding  actions  re- 
sult in  a  grantee's  annual  funding  level 
to  exceed  $250,000,  he  will  be  notified 
that  his  funding  procedures  are  to  "be 
changed  and  the  necessary  forms  for 
conversion  to  Letter  of  Credit  procedures 
will  be  sent. 

(2)  Special  checks.  When  a  grantee 
anticipates  needing  cash  In  excess  of 
that  provided  by  the  issuance  of  a 
monthly  check,  he  must  submit  a  writ- 
ten justification  Reque.«tf  will  be  sub- 
mitted to: 
Community  Services  Administration.  Grants 

Accounting  Branch,  Finance   and  Grants 

Management   Division.    1200    19th    Street. 

N.W.,  Washington,  D.C.  20606. 

t.i)  At  the  same  time,  a  copy  of  the 
request  should  also  be  sent  to  the  re- 
sponsible Regional  or  Headquarters  Of- 
fice that  administers  the  gi-aut. 

(ii)  Before  approving  issuance  of  a 
special  check,  the  Finance  and  Grants 
Management  Division  will  review  current 
expenditure  rates  and  cash  balances  re- 
ported on  the  financial  reports.  Delays 
in  submission  of  these  reports  to  CSA 
will  result  in  delays  in  approval  of  special 

<cT  Grants  over  $250,000  annuaMy. 
When  a  letter  of  credit  is  issued  the 
grantee  wDl  be  required  to  maintain  a 
separate  bank  account  for  funds  obtained 
In  this  manner,  and  to  the  extent  pos- 


.sible  delay  all  draw  downs  on  the  letter 
of  credit  until  after  their  organizations 
have  issued  checks  for  disbursements 
properly  chargeable  to  Federal  funds. 

(1)  Letter  of  credit  procedure — a)  Se- 
lection of  .commercial  bank.  Grantees 
shall  select  \a-.eommercial  bank  which 
will  agree  to  receive  Pasrment  Vouchers 
on  Letter  of  Credit  <TUS  5401)  drawn 
on  tlie  Treasurer  of  the  United  States 
and  forward  these  vouchers  to  the  ap- 
plicable Federal  Reserve  Bank  or  branch. 
In  addition  the  grantee  wUl  assure  that 
they  comply  with  the  Uniform  Federal 
Standards  applying  to  cash  depositories. 
I  See  §1050.10  <CSA  Instruction  6800- 
2K1  The  grantee  shall  notify  the  Finance 
and  Grants  Management  Division,  CSA 
Headquarters,  of  the  name  of  the  com- 
mercial bank,  tlOe  of  the  bank  account, 
and  location  of  the  applicable  Federal 
Reserve  Bank  or  branch. 

(iii  Autfiorized  signature  card.  <A) 
The  Central  Control  Branch  in  Head- 
quarters or  Financisd  Services  Branch  in 
the  regions  will  send  the  grantee  three 
Standard  Forms  1194,  Authorized  Signa- 
ture Card  for  Payment  Vouchers  on  Let- 
ters of  Credit,  as  part  of  the  gi-ant  pack- 
age. When  properly  completed  by  the 
grantee,  these  cards  will  provide  the 
appropriate  Federal  Reser\'e  Bank  or 
branch  with  specimen  signatures  of 
grantee  officials  authorized  to  sign  Pay- 
ment Vouchers  on  Letter  of  Credit  for 
withdrawal  of  funds.  A  .sample  copy  of 
SF  1194  and  instructions  for  completion 
are  provided  in  Exhibit  II. 

<B)  Two  copies  of  the  properly  com- 
pleted signature  card  will  be  returned, 
with  aU  other  required  documents,  to  the 
Central  Control  Branch.  Finance  and 
Grants  Management  Division,  CSA 
Headquarters,  or  to  the  Financial  Serv- 
ices Branches  In  regional  offices,  depend- 
ing on  whether  the  grant  is  administered 
by  CSA  Headquarters  or  by  a  regional 
ofBce. 

(C>  A  change  of  persons  auHiorized  to 
sign  payment  vouchers  or  a  change  in 
grantee  name,  address,  or  commercial 
bank  will  require  that  a  grantee  submit  a 
new  set  of  signature  cards  to  the  Head- 
quarters Grant  Accounting  Branch. 

Blank  signature  cards  may  be  obtained 
from  that  office  or  from  the  Financial 
Services  Branches  in  the  regional  offices. 
<D)  The  Grant  Accounting  Brancli, 
Finance  and  Grants  Management  Divi- 
sion, or  the  Financial  Services  Branches 
for  regional  grants,  will  notify  the 
grantee  when  the  signature  cards  and 
letter  of  credit  have  been  sent  to  the 
Federal  Reserve  Bank  or  Branch  via  the 
Treasury  Department.  The  grantee  will 
not  present  a  payment  voucher  which  In- 
cludes the  new  or  changed  information 


until  It  has  received  such  notificp.tirm 
The  grantee  should  assure  that  it  ha.« 
sufBcient    funds    for    operating     until 
receipt  of  the  notification. 

(E)  Each  letter  of  credit  must  havt 
lUs  ovm  signature  card.  If  there  Ls  fi  neeri 
to  change  a  prior  signature  card  for  a 
specific  grant,  a  new  signature  card  must 
be  submitted  to  the  Grant  Accountinj: 
Branch,  Finance  and  Grants  Manage- 
ment Division,  CSA  Headquarters. 

iF)  Grantees  must  provide  signature^^ 
for  at  least  two  persons  in  order  to  enable 
the  proper  completion  of  the  paj-meni 
voucher  (Form  TUS  5401) . 

I  iii)  Withdrawal  of  funds.  •  A)  As  f  undt 
are  needed,  the  grantee  will  prepare  and 
submit  the  original,  duplicate,  and  tripli- 
cate copies  of  the  Payment  Vouchers  on 
Letter  of  Credit  (Forms  TUS  5401)  to  it« 
commercial  bank-  The  commercial  bank 
will  transmit  ail  forms  to  the  Federal 
Reserve  Bank  or  branch.  The  recipient 
organization  will  retain  tlie  quadrupli- 
cate copy  for  its  own  records.  Instruc- 
tions for  preparing  the  form  are  provided 
in  Exhibit  m. 

<B)  A  supply  of  Forms  TUS  5401  will 
be  sent  to  each  grantee  with  the  letter  of 
credit.  Additional  forms  may  be  obtained 
by  writing  to  the  Grant  Accounting 
Branch,  Finance  and  Grants  Manage- 
ment Division,  CSA  Headquarters.  Pay- 
ment vouchers  are  preprinted  with  CSA? 
name  and  station  symbol.  Tbey  cannot 
be  used  for  withdrawals  from  letters  of 
credit  issued  by  other  Fedeial  agencie.« 
Only  I\)rms  TUS  5401  received  from  CSA 
may  be  used  for  withdrawal  of  fund.s 
from  CSA  letters  of  credit. 

(C)  Guidelines  for  withdrawal  Tlie 
U.S.  Treasury  Department  policy  pro- 
vides that  withdrawals  by  grantees  shal) 
be  limited  to  the  minimimi  amount- 
needed  and  shall  be  timed  to  be  in  ac- 
cOTd  with  only  the  actual  cash  require- 
ments needed  in  carrying  out  the  pur- 
pose of  the  approved  program  or  projec-i 
Where  a  grantee  makes  advances  to  a 
delegate  agency,  they  shall  conform  sub- 
stantially to  tile  same  standards  of  tlar.- 
ing  and  amoimt  as  applicable  to  :i'i- 
vances  to  the  primary  grantee 

Grantee  dmw  do^Tis  shall  not  ordinal  ib 
be  made  more  frequently  than  daily  m 
order  to  maintain  a  minimum  amount  of 
cash  on  hand.  However,  the  amount 
withdrawn  may  not  exceed  the  dollar 
limitation  placed  on  the  letter  of  credit 
by  CSA  without  prior  CSA  approval.  Or- 
dinarily, withdrawals  should  not  be 
made  for  leas  than  $10,000  nor  for  more 
than  $1,000,000.  and  in  no  case  In  ezoe» 
at  $5,000,000  unlete  authorized  by  C8A 
and  should  never  exceed  the  amount  of 
cash 
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ISSUING  AGENCY 

Cocmunity  Services   ... 
Adninistration     ^  ^ 
1200  19th  Street  NW. 
Washington.  D.C«  20506 


RULES  AND  REGULATIONS 


LETTER 

OF 
CREDIT 

Aulh:  TREASURY   DEPARTMENT 
CIRCULAR   No.    107S.    R»vis*d 


a. 


AiTAClE-IENT    -   EXHIBIT   I 


LETTER  OF  CREDIT  NUMBER 

(2)       

AMENDMENT   NUMBER   


(2) 


AGENCY  STATION   SYMBOL 

-     81-00-9701  (4) 


(FOR  AGENCY   USE) 

(5) 


EFFECTIVE   DATE 


(6) 


TO:     The  Federal  Rcser^  Bank, 


(7) 


BRANCH    BANK   AT 


(3) 


In  accordance  with  the  authorization  of  the  Fiscal  Assistant  Secretary,  Treasury  Department,  there  is  hereby  authorized 
for  the  account  and  responsibility  of  the  issuing  agency  a  letter  of  credit: 


IN   FAVOR   OF 
I 


(9) 


FOR    DEPOSIT   ONLY   TO 


■1  ^- 


Recipient's  account 


AMOUNT  AUTHORIZED 


(11) 


□  EACH    MONTH 

□  EACH   QUARTER 

□  WITHOUT  TIME   LIMIT 

D Ci2^ 


PRIOR   AUTHORIZATION 


(IS) 


THIS   CHANGE 
Increase 

S  (14) 

Decrease 


15) 

Q  The  unpaid  balance  of  this  letter  of  credit  will  -emain  available  until  you  ars  advised  in  writing  by  the  Treasury  Department 
that  this  letter  has  been  revoked.*  .  -  i 

''  OR  I 

□  The  unpaid  balance  of  this  letter  of  credit  is  revoked  at  the  end  of  each  period  indicated  and  the  full  amount  reestablished 
at  the  beginning  of  the  following  perod  until  you  are  advised  in  writing  by  the  Treasury  Department  that  this  letter  has' b#en 
revoked.*  i 


The  amount  of  this  letter  of  credit  is  hereby  certified  to  be  drawn  against,  upon  presentation  to  you  of  Form  TUS  5401,  Payment 
Voucher  on  Letter  of  Credit,  by  the  official(s)  of  the  recipient  organization  whose  signature(s)  appear(s)  on  the  Standard  Form 
1194,  Authorized  Signature  Card  for  Payment  Vouchers  on  Letter  of  Credit,  attached  hereto  or  previously  or  subsequently  fur- 
nished you  through  the  Treasury  Department.  i 

The  amount  of  each  payment  voucher  paid  by  a  Federal  Reserve  Bank  or  brarich  to  a  designated  commercial  tank  for 
credit  to  the  account  of  the  recipient  organization  shall  constitute  payment  to  the  recipient  organization  by  the  United  States. 

I  certify  to  the  Treasury  Department  that  the  payments  authorized  herein  are  correct  and  proper  for  payment  from  the 
appropriations  or  funds  legally  committed  and  available  for  the  purpose,  when  paid  in  accordance  with  the  terms  and  conditions 
cited  above. 

'  I 

•This  letter  of  credit  is  irrevocable  to  the  extent  the  recipient  organization  has  obligated  funds  in  good  faith  thereunder 

In  executing  the  authorized  Federal  program  in  accordance  with  the  grant,  contract,  or  other  agreement. 


( 


DATE  CERTIFIED. 


V— 


(16) 


AUTHORIZED  CERTIPTING   OFnCER 


TYPED   NAME   AND  TITLE 
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Exhibit  I 

EXPLANATION    OF    IMTCAICATIOK    ON    LXTTKH    OT 
CREDIT 

1.  Issuing  Agency.  Name  and  addreciB  of 
CSA  Headquarters. 

2.  Letter  of  Credit  Number.  Number  as- 
signed by  tbe  agency  to  Identify  a  particu- 
lar Letter  of  Credit. 

3.  Amendment  Number.  This  win  represent 
a  cbange  to  letter  of  credit. 

4.  Agencj/  Station  Symbol.  The  No.  81-00- 
9701  iB  the  number  aaeigned  the  Treasury 
Department  to  identify  CSA  Letters  of 
Credit.  It  will  i4>pear  on  all  Letters  of  Credit 
issued  by  CSA. 

5.  For  Agency  Use.  Shows  grantee  identi- 
fication number   and   trra^'t   action   inimber 


«.  BffecUve  Date.  Effecttve  date  of  the  Let- 
ter of  Credit. 

7.  To  the  Federal  Reserve  Bank.  Location 
of  Federal  Reeerv«  Bank  uetvlng  F^ederal  Re- 
serve Branch  Bank. 

8.  Branch  Bank  at.  Location  of  Federal  Re- 
serve Branch  serving  grantee's  commercia; 
bank. 

9.  In  favor  of.  Name  and  address  oi 
grantee,  same  as  shown  on  the  signature  card 
and  the  CSA  Form  314,  Statement  of  CSA 
Grant. 

10.  For  Deposit  Only  to.  Name  and  address 
of  commercial  bank  and  recipient's  account 

11.  Amount  Authorized.  This  space  will  be 
left  blank.' 

12.  WithoxH  Tivie  Limit  TliL=  sjxire  will  be 
left  blank.' 


13  Prior  Auth<-ri:atior\.  This  spnoc  wU!  br 
left  blank.' 

14.  This  Change.  The  amount  of  increast 
or  decrease  authorized  by  this  Letter  r-i 
Credit  amendment. 

15.  This  space  will  be  left  blank.' 

16.  Authorized  Certifying  Officer  Sit.i;:i- 
tare  of  avithorlzed  CSA  official. 


'Item  11,  "Amount  Autliorlaed ,  eqvi.il- 
Item  13  "Prior  AuthorlzaAioii,"  plus  or  n;!ini- 
item  14,  '"11118  Change." 

•  The  Grant  Accounting  Branch.  Flnaiioe 
and  Grants  Management  Division,  will  com- 
plete Items  11,  12.  13,  14,  and  15  before  sub- 
mitting a  letter  of  credit  to  the  US  Tniv- 
•ary. 


ATTACliMEWT 
EXHIBIT    II 


StaA^flfd  form  1194 
A  Txoiunr  r*M  1000 

Ivtaou  e'  Accouf^t) 


AUTHORIZED   SIGNATURE   CARD 

FOR  PAYMENT  VOUCHERS 

ON  LETTER  OF  CREDIT 


Letter  ot"  Credit  Number 
(L) 


Fedeial  Reserve  Bank 
(2) 


Letter  of  Credit  Issued  In  Favor  of  (Recipient) 

1  (3) 


Issued  by  '^Fi-'de^ai  .■\gc'\cy) 

(4) 


SIGNATURES  OF  INDIVIDUALS  AUTHORIZED       D  <^^^^  ^nc  signature  seouirw)  on  pavmint  vouCHjas 
TO  DRAW  ON  THE  CITED  LETTER  OF  CREDIT       □  any  two  signatures  REGuirso  to  sign  or  ccunthisign 


Typed  Name  and  Signafcure 

(6) 


Typed  Name  and  Signature 

(6) 


I  CtSTIfY  THAT  THE  SIGNATURES  ABOVE  ARE  Of  THE  INWVIOUAIS  AUTHO« 
IZEO  TO  DRAW  PAY.MENT  VOUCHERS  fOR  THE  CITED  lEHER  Of  CREDIT. 


(7) 


0A!{   AND   JIGNAfUBt   O'   AUTHCililNG   Of';CIAl    (Srt.p.^lJ 


Typed  Name  and  SigiTattue 

(6) 


Typed  Name  and  Signature 

(6) 


APPROVfCt 


(6) 


c»'e  'NO  3i' 


Completion  of  Signature  Cards 

Following  are  instructions  for  com- 
pleting the  Signature  Cards: 

1.  Letter  of  Credit  Number.  'When 
establishing  a  n^w  Letter  of  Credit  the 
Finance  and  Grants  ManagMnent  Divi- 
sion will  complete  this  block  prior  to 
sending  the  forms  to  the  grantee  for 
signatures.  To  request  a  change  of  sig- 
natures shown  on  a  prevloua  Form  1194, 
the  grantee  should  indicate,  in  this 
block,  the  assigned  Letter  of  Credit 
number. 

2.  Federal  Reserve  Bank.  The  name  of 
the  Federal  Reserve  Bank  or  branch,  as 
the  case  may  be,  that  will  serve  the 
grantee's  o(»nmerciaI  bank  will  be  en- 


tered by  tlie  Finance  and  Grant'^  Man- 
agement Division. 

3.  Letter  of  Credit  Issued  in  Favor  of 
(Recipient).  Enter  full  name  and  ad- 
dress of  grantee  organization.  Include 
city,  state  and  zip  code.  This  must  agree 
with  the  information  on  the  Statement 
of  CSA  Grant  (CSA  Form  314).  If  any 
of  the  Information  on  the  CSA  Form  314 
is  incorrect,  contact  the  CSA  processing 
unit  before  completing  the  Form  1194. 

4.  Issued  by  (Federal  Agency).  The 
Commimity  Services  Administration, 
1200  19th  Street,  N.W.,  Washington.  D.C. 
20506;  Code  81-4)0-9701. 

5.  Signatures  of  Individuals,  etc  Mark 
X  In  space  to  indicate  "any  two  signa- 
tures required  to  sign  or  countersign." 


6.  Typed  Name  and  Signature.  Enter 
tlie  tjrped  names  and  signatures  of  at 
least  two  (and  preferably  more  than 
two)  individuals  authorized  to  sign  pay- 
ment vouchers  (Form  TDS-5401)  to 
withdraw  funds  from  Letter  of  Credit 
The  typed  names  must  J4?pear  exactly 
as  the  individuals  sign  their  names. 

7.  Certification  Block.  Date  and  Sigua- 
ture  of  Authorized  Offlcial  (Recipient  • . 
Date  and  sign.  The  signature  should  be 
that  of  the  grsintee  official  authorized  to 
certify  that  the  signatures  are  those  of 
persons  authorized  to  withdraw  fundf 
from  the  Letter  of  Credit. 

8.  Approved.  Leave  this  space  biar*k 
for  CSA  use. 
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rO«M  TUS  5401 

i  rruM  Hoo 


ATTAGIC-IEN-T 
EXHIBIT   III 


/ 

PAYMENT  VOUCHER   ON   LETTER   OP  CREDIT 
'.TO  8E  COlieC'EO  AS  A  non-CA-^H  iTpmi 
Th«  dfowers   baric   shall  b«   Ih*  Cijent  o(  iha   drx'i'er   (or  ihA   colleci'.on   ol   lhl» 
iniirumanl  and  fach  suosaquani  colIec-.Lnq  conimarciai  bank  siiaJI  b«  (Ua  subagana 
ol  I  he  d/owar. 


2058742 


SE8IAI  NO 


SYMBOL  17.36S 


VOUCHER   NO. 

(I) 


leiTEu  Of  cREOir  no. 
•      (2) 


AdcNCY    SIAtlON  SYAAaOI. 

.     81-00-9701 


C3; 


OAtS    JQ-JO'i".   0*AWN 

(4) 


..v.ouNr 


.•.AVE  Ar;0  AOOrtEiS  GF  OtAAi* 


1 


(6) 


tJ 


.A/M  A,',o  ADOaess  Of  OUAv.tR  5  Sa'.n 


151. 


rcDS;*'.    ?E£cave   dA.-;<    OR    dSAM'H 


(7) 


(3) 


.'.A.we  ANo  a:;jk65s  Of  U.J.  aOc''.- 

COJAMUNIIY  SERVICES  ADMINISTP.^IION 
Grant  Accounting  fc  Managenent  Branch 
1200  19th  Street  m. 
Washington,   D.C.     20505 


i  ten'.iY  ''"-1  •-:  iJ  rjvme.T{  v -j , ,■  n ^j r  has  b??n  a:3'<a\  in  c::;cacrv;a  w;ih 
'.sriDi  and  condiiior.s  ol  •.:\m  loM»r  cj  :r°dii  ;i;ed  and  if.ai  ihe  amocai  tor  ■// 
•iiawn   II  proo'>tlv   ;or   credit  io  •.<".?    :i-r3'..:.Ti  o(  ;he  cra-vi?:  31   ;h«   icavyar  j   '3 
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Preparation  op  Form  TUS  5401 

il)  Voucfier  Number.  Grantees  will 
number  payment  vouchers  consecutively 
beginning  with  "1".  Alphabetical  desig- 
nations will  not  be  used  as  part  of  the 
voucher  number.  Amendments  to  the 
Letter  of  Credit  will  not  mterrupt  the 
consecutive  nimibering  of  payment 
vouchers  by  the  grantee. 

(2)  Letter  of  Credit  Number.  Enter 
the  assigned  Letter  of  Credit  nimiber. 
This  is  the  eight-digit  number  shown  on 
the  Letter  of  Credit  received  from  CSA. 

(3)  Agency  Station  Symbol.  This  is  an 
eight-digit  code  assigned  to  CSA  by  the 
U.S.  Treasury  Department  and  is  pre- 
printed on  the  vouchers  sent  to  grantees. 

(4)  Data  Voucher  Drawn.  Enter  the 
date  voucher  is  prepared  and  presented 
to  the  bank.  To  facilitate  entering  this 
date  on  a  computer,  the  date  must  be 
written  as  follows: 


Fv-ltl-r,!! 


;*,    1'"? 


o: 


2') 


L -....^tonti. 

t5i  Amou7it.  Enter  the  dollar  amount 
to  be  withdrawn.  Round  off  to  hundreds 
or  thoosands  of  dollars.  Example:  $35.- 
500.00. 

(6)  Nam^  and  Address  of  Drawer. 
CoouHete  name  and  address  of  grantee. 
Including  zip  code,  as  shown  on  the  Let- 
ter of  Credit. 

(7)  Name  and  Address  of  Dratoer's^ 
Bank.  Enter  name  and  address  of  the 
bank  to  which  the  payment  voucher  will 
be  presented. 

(8)  Federal  Reserve  Bank  or  Branch. 
Enter  name   (city*    of  Federal  Reserve 


Bank  or  Branch  as  shown  on  Letter  of 
Credit. 

(9)  Signatures.  Vouchers  must  be 
signed  by  two  of  the  designated  signees 
exactly  as  their  signatures  appear  on 
current  signature  cards. 

Distribution  or  Payment  Vouchers 

Original.  Duplicate  and  Triplicate: 
Presented  to  grantee's  bank  for  pay- 
ment. The  Bank  will  retain  the  original 
and  forward  the  duplicate  and  triplicate 
to  the  Federal  Reserve  Bank  for  their 
records. 

Quadruplicate:  Retain  for  grantee 
files. 

Subpart  K — Revision  of  Financial  Plans 
[  Reserved  ] 

XI.  This  subpart  L  prescribes  uniform 
closeout  procedures  for  all  CSA  grants 
pursuant  to  the  Uniform  Federal  Stand- 
ards contained  in  Attachment  K  of  OMB 
Circular  'A-llO  and  Attachment  L  of 
Federal  Management  Circular  74-7. 

Prior  to  publication  of  this  subpart 
CSA  had  no  published  policy  or  proce- 
dures dealing  with  grant  closeout  pro- 
cedures per  se  although  many  proce- 
dures existed  which,  by  their  very  na- 
ture, were  applicable  and  used  in  close- 
outs. 

This  subpart  notifies  grantees  of  the 
Uniform  Federal  Standards  covering 
this  subject  area,  identifies  the  existmg 
CSA  Instructions  which  impact  that 
subject,  and  includes  a  new  section  on 
closeout  audits. 

Subpart  L — Grant  Closeout  Procedures 
(CSA  Instruction  6800-12) 

§  iftSO.IIO      Rcferemes. 

( 1 )  OMB  Circular  A-1 10.  Grants  and  Agree- 
ments with  Institutions  of  Higher  Education. 
Hospitals,  and  Other  Norprnfit  Organizations 
(Attachment  K) . 


(2i  IMC  74  7.  UnU'orni  Administrative  Re- 
quirements for  Grants-in-Ald  to  State  and 
Local  Governments   (Attachment  L). 

(3)  OEO  Instruction  6302-2.  C.\.\.< :  Eligi- 
bility and  Establishment. 

(4)  OEO  Instruction  6730-1.  Denial  of  Ap- 
plication for  Refunding. 

(5)  CSA  Instruction  6800-4,  Retention  and 
Custodial  Requirements  for  Records  (45 
CFR  1050.20)   (Uniform  Federal  Standard) . 

(61  CSA  Instruction  6800-5,  Program  In- 
come (45  CFR  1050.40)  (Uniform  Federal 
Standard » . 

(7 1  CSA  Instruction  6800-8,  Financial  Re- 
porting Requirements.  (45  CFR  1050.70). 
( Uniform  Federal  Standard.) 

(8)  CSA  Instruction  6800-9.  Monitoring 
and  Reporting  Requirements.  (45  CFR  1050- 
70) .  (Uniform  Federal  SUndard.) 

(9  I  CSA  Instruction  6800-10,  Payment  Re- 
quirements. (45  CFR  1050.90).  (Uniform  Fed- 
eral Standard.) 

(10)  CSA  Instruction  6800-11,  Revision  of 
Financial  Plans.  (45  CFR  1050.100).  (Uiii- 
f orm  Federal  Staiidard. ) 

(11)  CSA  Instruction  6800-13.  Suspension' 
and  Termination  Procedures.  (45  CFR  1050- 
1151.  ( Uniform  Federal  Standard. ) 

(12)  CSA  Instruction  6800-15,  Property 
Management,  Standards.  (45  CFR  1050.130). 
(Uniform  F4raeral  Standard.) 

1 131  OEd  Instruction  6801-1,  and  Chang- 
es 1  and  2,  Grantee  Fiscal  ResponsibUity  and 
Auditing. 

.( 14  I  CSA  Instruction  7050-1,  General  Con- 
ditions Governing  CSA  Grants  Funded  Under 
Titles  n,  ni-B,  and  vn  of  the  EOA  of  1964 
as  amended.  (45  CFB  1067.5) . 

§  IU.~iO.ll  I       DcKnitions. 

'a I  'Tloseout" — The  closeout  of  a 
grant  is  the  process  by  which  CSA  de- 
termines that  all  applicable  administra- 
tive actions  and  all  required  work  of  the 
icrant  have  been  completed  by  the  grant- 
ee and  CSA. 

<b)  "Date  of  completion" — The  date 
of  completion  is  the  date  on  which  all 
work  under  llie  grant  is  completed  or  the 
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date  on  the  grant  award  document,  or 
any  supplement  or  amendment  thereto, 
on  which  Federal  assistance  ends. 

(c>  "Disallowed  costs" — IXsaUowed 
costs  are  those  charges  to  a  grant  which 
CSA  determines  to  be  unallowable  in  ac- 
cordance with  the  applicable  Federal 
cost  .principles,  other  conditions  con- 
tained in  the  grant  agreement  and  CSA 
Instructions. 


§  10.'>0.112      Standards. 

The  following  requirements  shall  be 
applicable  to  the  closeout  of  all  CSA 
grants : 

(a)  Upon  request.  CSA  shall  make 
prompt  payments  to  the  grantee  for  sd- 
lowable  reimbursable  ooste  wider  the 
grant  being  closed  out. 

(b)  The  grantee  shall  imme<tiately  re- 
fund any  balance  of  unotiligated  cash 
that  CSA  has  advanced  or  paid,  and  that 
is  not  authorized  to  be  retauied  by  the 
grantee  for  use  in  otlier  grants  or  for 
other  purposes  specifically  authorized  in 
writing  by  CSA.  (See  reference  (7»  for 
procedures.) 

(c)  Within  90  calendar  days  after  the 
completion  of  a  grant,  tbe  grantee  shall 
sut»nit  to  CSA  all  financial,  performance, 
and  other  reports  required  as  conditions 
of  the  grant.  (See  reffflences  (7),  and 
(8),  and  (13)  for  procedures.)  CSA  may 
grant  extensions  when  requested  by  the 
grantee. 

(d)  When  authorized  by  the  grant 
agreement,  CSA  shall  make  a  settlement 
for  any  upward  or  downward  adjustment 
to  the  Federal  share  of  costs  after  these 
reports  are  received. 

(e)  The  closeout  of  a  grant  shall  not, 
of  itself,  end  or  otherwise  affect:  (1)  The 
grantee's  responsibility  to  account  for 
any  property  acquired  with  Federal 
funds,  or  received  from  the  Government, 
in  accordance  with  the  provisions  of 
§1050.130  (CSA  Instruction  6800-15  > 
Property  Management  Standards ; 

1 2)  The  grantee's  responsibility  to  ac- 
count for  program  income  in  accordance 
with  the  pHt)viaions  of  5  1050.40  iCSA 
Instruction  6800-5)  : 

(3)  The  ret«ition  period  for,  or  Federal 
rights  of  access  to,  grant  records  pursu- 
ant to  §  1050.20  (CSA  Instruction  6800- 
41.  • 

( f  1  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
the  grant,  CSA  retains  the  right  to  re- 
cover an  appropriate  amount,  after  fully 
considering  the  recommendations  on  dis- 
allowed costs  resulting  from  any  sub- 
sequent audit  which  may  be  performed. 
I  See  reference  <13)  for  CSA  audit  re- 
quirements. ) 

§  1050.113      CS.4    impletncntinp    p<.li<ie'. 
and  procedures. 

<  a  >  General.  Procedures  for  various  ac- 
tivities to  be  undertaken  in  closeouts  will 
be  found  in  references  (3>  through  (14) . 
This  subpart  provides  addiUenal  detaU 
on  required  closeout  procediffes  relating 
to  audits.  (See  referaice  (13)  for  basic 
procedures.) 

(b)  Closeout  audtte—(l)  Scope  of  au- 
dit, (i)  Within  90  days  after  the  date  of 
completion  of  a  CSA  KTMkt.  the  grantee 


will  be  required  to  submit  a  final  audit  ol 
g^ant  operations.  This  audit  wiB  be  deae 
in  accordance  with  the  Accoonting  Sis^ 
tem  Survey  and  Audit  Qvide,  CSA 
Manual  2410-1.  If  the  grantee  will  no 
longer  be  receiving  CSA  fun&  from  other 
grants,  the  scope  of  audit  should  be  ad- 
justed as  follows: 

(A>  The  independent  auditor  will  not 
be  required  to  render  an  appraisal  of  the 
grantee's  accoimting  system  and  internal 
controls.  However,  he  will  be  required  to 
review  internal  accounting  controls  in 
accordance  with  generally  accepted 
auditing  standards  to  ascertain  the  de- 
gree of  reliance  he  can  place  on  them  in 
determinmg  the  extent  of  his  audit  tests 
and  procediu-es.  TTierefore,  the  audit  re- 
port will  normally  contain  no  comments 
or  recommendations  relative  to  the 
grantees  accounting  system  or  internal 
controls. 

(Bi  Tlie  independent  auditor  should 
explain  in  his  audit  report  that  the 
grantee  will  not  continue  to  receive  CrSA 
funding  and  will  not  t>e  involved  in  CSA 
programs  as  a  grantee. 

(C)  The  independent  auditor  should 
emphasize  in  his  report  any  action  re- 
quired to  clear  the  account  such  as  re- 
coverj-  of  any  unexpended  funds  or  dis- 
position of  grant  property. 

( 11  >  Where  questions  arise  m  regard  to 
the  audit  of  crSA  grantees  being  closed 
out.  independent  auditors  should  contact 
the  cognizant  CSA  Regional  Auditor  for 
guidance. 

1 2)  Audit  disallowances.  The  normal 
CSA  audit  disallowance  procedures  as  set 
forth  in  reference  a3;  shall  be  followed 
for  audit  disallowances  resultmg  from  a 
final  audit.  Final  audit  disallowances  can 
only  be  satisfied  by  cash  payments  to 
CSA  when  the  grant  in  question  has  been 
or  is  in  the  process  of  being  closed  out. 

XII.  This  subpart  prescribes  luiiform 
suspension  and  termination  proeedures 
for  all  CSA  grants  pursuant  to  the  Uni- 
form Federal  >  Standards  contained  m 
Attachment  L  of  OMB  Circular  A-1 10 
and  Federal  Management  Circular  74-7 
(OMB  Circular  A-102) . 

CSAs  previous  policy  statement  and 
accompanying  procedures  re  suspension 
and  termination  was  found  in  4S  CFR 
1067.1  (OEO  Instruction  6730-2)  which 
is  superseded  by  this  subpsu-t  (CSA  In- 
struction 6800-13) .  However,  most  of  the 
policies  and  procedures  found  in  45  CFR 
1067.1  have  been  incorporated  Into  this 
subpart.  Changes  in  existing  CSA  proce- 
dures include: 

General:  Tenninologj-  lias  been  cor- 
rected but  very  few  substantive  changes 
have  been  made.  Procedures  have  not 
changed. 

Specific:  Suspensions,  §  1050.115-7 — 
( 1 1  Length  of  suspension  mcreased  from 
21  to  30  days;  (2)  Regional  Directors  ex- 
plicitly added  to  defimtion  of  "respon- 
sible CSA  official"  but  only  for  piurpose 
of  suspensions;  (3)  suspensiwa  proce- 
dures have  been  reorganized  tato  two 
sections — suspension  on  notice  and  sum- 
mary suspension. 

Termination.  §  1050.115-8— (1  >  Re- 
gional Directors  as  well  as  "responsible 


CSA  official"  may  initiate  termmation. 
but  Regional  Directors  may  not  conduct 
termination  hearing,  unless  designated 
by  the  responsible  CSA  official,  since  tliey 
are  not  grant  making  officials:  and  (2i 
a  final  section  entitled  "Consequences  of 
Termination  "  was  transferred  from  CS.\ 
Instruction  7050-1.  General  Condition 
14.  to  subsection  8(j<  of  this  subpart. 

45  CFR  Chapter  X  is  amended  bv 
deleting  §S  1067.1-1  to  1067.1-11  and 
adding  the  following: 

Subpart  M — Suspension  and  Termination 
Procedures  (Uniform  Federal  Standard) 
(CSA  Instruction  6800-13) 

^  I  O.'SO.  I  1 .';- 1       References. 

(1)  45  CFR  1010   (OBO  Instruction  6004 
Ola)  Nondiscrimination  in  ^edieraUy-AsMsted 
Programs  of  the  Office  of  Ecxmonuc  Oppor- 
tunity— Effectuation  of  Title  VI  of  the  Ci\  il 
Righte  Act  of   1964: 

(2)  45  CFR  1067.2  (OEO  In.struction  6730 
1 1   Denial  of  Application  for  Refunding: 

(3)  45  CFR  1060.110  (CSA  Instruction 
6800-12)    Grant   Closeout   Procedures; 

(4»   45  CFR  1069.3  (CSA  Instruction  6910 
la)    Travel    Regulations  for;  CSA   Grantce-s 
and  Delegate  Agencies. 

§  I0.>0. 11,^-2 


I>efini<iuii« 


lai  "Termination" — The  termination 
of  a  grant  is  the  cancellation  of  Federal 
assistance,  in  whole  or  in  part,  under  a 
grant  at  any  time  prior  to  its  date  of 
completion.  The  following  do  not  con- 
stitute termination: 

<  1  <  Withdrawal  of  funds  awarded  on 
the  basis  of  grantees  underestimate  of 
the  unobligated  balance  in  a  prior  grant 
period: 

t2i  Failure  on  the  part  of  CSA  to 
refund  a  gi-antee  or  to  make  a  con- 
tmuation.  extension,  supplemental  or 
other  additional  grant: 

(3 1  Withdra^i-al  of  the  unobligated 
balance  as  of  the  date  of  completion  of 
a  grant  pursuant  to  the  provisions  of 
CSA  Instruction  6800-12  "45  CFR 
1050.1101  : 

i4>  Annulment  of  a  grant  upon  deter- 
mination that  the  grant  was  obtained 
fraudulently  or  was  otherwise  illegal  or 
invalid  from  inc#ption; 

(5^  Withdrawal  of  unobUgated  funds 
from  a  CAA  before  the  date  of  comple- 
tion of  its  grant  as  a  result  of  opt-out  or 
de-designation  proceedings  under  Sec- 
tion 210  of  the  Economic  Opportunity 
Act  of  1964  as  amended,  and  OEO  In- 
struction 6302-2. 

(b>  ■■Suspension"— The  suspension  of 
a  grant  is  an  action  by  CSA  that  tem- 
porarily suspends  Federal  assistance  un- 
der the  grant,  pending  a  decision  by  CSA 
to  terminate  the  grant. 

§1050.113-3      Failure    lo    complv    wiih 
^rant  term»>  and  conditionB. 

When  a  grantee  has  materially  faded 
to  comply  with  the  terms  and  conditions 
of  a  grant  (including  all  applicable  CSA 
InstructiMia),  CSA  may  suspend  the 
grant  in  accordance  with  1 1050.115-4, 
terminate  it  for  cause  in  accordance  with 
§  1050.115-5,  or  take  such  other  remedies 
as  may  be  legally  available  and  appro- 
priate imder  the  circumstances. 
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§  1050. 1  !.>—'•      SM>.p«-ii->i«»ii. 

When  a  grantee  has  materially  failed 
to  cwnply  with  grant  tenms  and  condi- 
tions, CSA  may  suspend  the  grant,  after 
giving  the  grantee  reasonable  notice  and 
opportuirity  to  show  cause  why  the  grant 
should  not  be  suspended.  Pursuant  to 
Section  6041 2)  of  the  Economic  Oppor- 
tunity Act  as  amended,  CSA  may  sum- 
marily suspend  a  grant  without  previous 
notice  in  an  emergency  situation.  If  a 
grant  is  suspended.  CSA  may  withhold 
further  payments  and  prohibit  tlie  grant- 
ee from  incuring  further  obligations  of 
funds,  pending  corrective  action  by  the 
grantee  or  a  decision  by  CSA  to  initiate 
termination  proceedings  in  accordance 
with  §  1050.115-5.  CSA  will  allow  all  nec- 
essary and  proper  costs  that  the  grantee 
could  not  reasonably  avoid  during  the 
period  of  suspension,  provided  that  they 
meet  the  provisions  of  the  applicable 
Federal  cost  principles  (for  public  grant- 
ees, the  applicable  provisions  are  those 
of  Federal"  Management  Circular  74-4). 

§  1050.11  .S-S      Tcriiiinaliuii  fur  raiiKC. 

_  Whenever  it  is  determined  that  a  grant- 
ee has  failed  to  comply  with  the  terms 
and  conditions  of  its  grant,  CSA  may 
terminate  the  grant  In  whole  or  in  part 
at  any  time  prior  to  Its  date  of  comple- 
tton.CSAshall  promptly  notify  the  grant- 
ee of  the  determination  and  the  reasons 
for  the  termination,  together  with  its 
effective  date.  Pursuant  to  Section  604(3) 
of  the  Economic  Opportunity  Act  of  1964, 
as  amended,  such  determination  shall 
not  be  made  unless  the  grantee  has  been 
aB^r^ed  the  opportunity  for  a  full  and 
a  lair  hearing  on  the  termination  of  Its 
gMoit.  Payment  made  to  grantees  or  re- 
coveries by  CSA  or  other  Federal  grant- 
or ageacies  under  grants  tennlnated 
tor  eaiee  shall  be  in  accordance  with 
the  legal  rights  and  liabilities  of  the 
parties. 

§  1050.115— <>  'ri'rniiiKi'lioii  ft>r  ronven- 
ienre. 

CSA  or  the  grantee  may  terminate  any 
grant  ia  whole  or  In  part  If  and  only  If 
both  iMurties  agree  that  the  continuation 
of  the  project  would  not  produce  bene- 
ficial results  commensurate  with  the  fur- 
ther expenditure  of  funds.  The  two  par- 
ties most  agree  on  the  termination  condi- 
tions, including  the  effective  date,  and, 
in  the  case  of  partisil  terminations,  the 
portion  to  be  terminated.  The  grantee 
shall  not  incur  new  obligations  for  the 
terminated  program  or  portion  thereof 
after  the  effective  date  of  termination 
and  shall  cancel  as  many  outstanding 
obligations  as  possible.  CSA  shall  allow 
full  credit  to  the  grantee  for  the  Fed- 
eral share  of  the  noncancellable  obliga- 
tions properly  incurred  by  the  grantee 
prior  to  the  effective  date  of  termination. 

§  1050.115-7  CSA  Iniplenirnline  Poli- 
cies and  I'nMTiliiro*  Covcrniiis  Siiw- 
pennitMis. 

(a)  Purpose  and  scope.  (1)  This  sec- 
tion efstabllshes  rules  for  the  suspension 
ot  asslBtance  provided  under  the  Eco- 
nomic Opportunity  Act  of  1964,  as 
amended  (herednafter  the  Act) ,  If  the  as- 
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distance  Is  administered  by  the  Commu- 
nity Services  Administration;  a  grantee 
may  be  suspended  for  failure  to  comply 
with  the  terms  and  conditions  of  its 
grant,  including  applicable  laws,  regiila- 
tions,  CSA  Instructions,  grant  coJiditions. 
or  approved  work  ptx)grams. 

(2)  However,  this  section  shall  not 
apply  to  any  administi-ative  action  of  the 
Community  Services  Administration 
based  upon  any  violation  or  alleged  viola- 
tion of  Title  VI  of  the  Civil  Rights  Act 
of  1964;  in  case  of  such  violation  or  sil- 
leged  violation  the  provision.s  of  45  CFR 
Part  1010  (CSA  Instruction  6004-01a» 
shall  apply. 

(3)  Pursuant  to  Section  604<2>  of  the 
Act  and  this  subpart,  the  responsible  CSA 
official  may  suspend  a  grant  under  the 
circumstances  outlined  In  paragraph  (a.) 
(1 )  of  this  section.  There  are  two  kinds  of 
suspension:  <i)  suspension  on  notice,  as 
provided  for  in  pai'agraph  (c)  of  this 
section,  and  <ii)  summary  saspension  as 
provided  for  in  <d)  of  this  section.  Sum- 
mary suspension  may  be  invoked  only 
when  the  responsible  CSA  oflScial  deter- 
mines that  an  emergency  situation  exists 
(see  paragraph  (d)  (1)  of  this  section) . 

(b)  Definitions.  (1)  The  t«rm  "respon- 
sible CSA  ofiBcial"  means  the  Director, 
Deputy  Director,  and  any  other  official 
who  Is  authorized  to  make  the  grant  In 
question,  the  Regional  Director  of  the 
Regional  Office  administering  tlie  grant 
in  question,  or  the  designee  of  any  of 
these  oflBclals. 

(2  TJje  term  "summary  sassjension" 
means  suspension  of  a  grant  without 
prior  notice  to  the  grantee. 

(c)  Suspension  on  notice.  '  l )  Tlie  re- 
sponsible CSA  official  shall  notify  the 
grantee  by  letter  or  telegram  that  CSA 
intends  to  suspend  a  grant  in  whole  or 
in  part  unless  good  cause  is  shown  why 
the  gract  should  not  be  suspended,  m 
such  letter  or  telegram  the  responsible 
CSA  ofBdal  shall  specify  the  grounds  for 
the  proposed  suspension  and  the  pro- 
posed effective  date  of  the  suspension. 

(2)  The  responsible  CSA  official  shall 
also  Inform  the  grantee  of  its  right  to 
submit  written  material  in  opposition 
to  the  intended  suspension  and  of  its 
right  to  request  an  Informal  meeting  at 
which  the  grantee  may  respond  and  at- 
tempt to  show  why  such  suspension 
should  not  occur.  The  period  of  time 
within  which  the  grantee  may  submit 
such  written  material  or  request  the 
informal  meeting  shall  be  established  by 
the  responsible  CSA  official  in  the  notice 
of  Intent  to  suspend.  However,  in  no 
event  shall  the  period  of  time  within 
which  the  grantee  must  submit  written 
material  or  request  such  a  meeting  be 
less  than  5  days  after  the  notice  of  in- 
tent to  suspend  has  been  sent.  If  the 
grantee  requests  a  meeting,  the  respon- 
sible CSA  official  shall  fix  a  time  and 
place  for  the  meeting,  which  shall  not 
be  less  than  5  days  after  the  grantee's 
request  is  received  by  CSA. 

(3)  In  lieu  of  the  provisions  of  para- 
graph Cc)  (2)  of  this  section  dealing  with 
the  rie^t  of  the  grantee  to  request  an 
informal  meeting,  the  responsible  CSA 
official  may  on  his  own  initiative  estab- 
lish a  time  and  place  for  such  a  meeting. 


Howtver.  in  no  event  shall  such  a  meet- 
ing be  scheduled  less  than  7  days  after 
the  notice  of  intent  to  suspend  Is  sent 
to  the  grantee. 

'4)  The  responsible  CSA  official  may 
in  his  dLscretion  extend  the  period  of 
time  or  date  referred  to  in  the  previous 
paragraphs  of  this  section  and  shaU 
notify  the  grantee  of  any  such  extension. 

(5)  At  tlie  time  the  responsible  CSA 
official  sends  the  notification  referred 
to  in  paragraphs  <c),  (1),  (2),  and  (3) 
of  this  section  to  the  grantee,  he  shall 
al.so  send  a  copy  of  it  to  any  delegate 
agency  whose  activities  or  failures  to  act 
are  a  substantial  cause  of  the  proposed 
suspension,  and  shall  inform  such  dele- 
gate agency  that  it  shall  be  entitled  to 
submit  written  material  or  to  participate 
in  the  informal  meeting  referred  to  in 
paragraphs  (c),  <2)  and  (3)  of  this  sec- 
tion. In  addition,  the  responsible  CSA 
official  may  in  his  discretion  give  such 
notice  to  any  other  delegate  agency. 

(6)  Within  3  days  of  receipt  of  the 
notice  referred  to  in  paragraphs  (c: 
(1^,  (2),  and  (3)  of  this  section  the 
grantee  shall  send  a  copy  of  these  regu- 
lations to  all  delegate  agencies  which 
would  be  financially  affected  by  the  pro- 
posed suspension  action.  Any  delegate 
agency  that  wishes  to  submit  written 
material  may  do  so  within  the  time 
stated  in  the  notice.  Any  delegate  agency 
that  wishes  to  participate  in  the  informal 
meeting  with  the  responsible  CSA  official 
contemplated  herein  (if  not  afforded  a 
right  to  participate  under  the  prevlou.s 
paragraphs)  may  request  permission  td 
do  so  from  the  responsible  CSA  official 
who  may  in  his  discretion  grant  or  deny 
.such  peirolssion.  In  acting  upon  any 
such  request  from  a  delegate  agency,  the 
responsible  CSA  oiSelal  shall  take  into 
account  the  effect  of  the  proposed  sus- 
pension on  the  particular  delegate 
agency,  the  extent  to  which  the  meeting 
would  become  unduly  complicated  as  a 
result  of  granting  such  permission,  and 
the  extent  to  which  .*he  Interests  of  the 
delegate  agency  requesting  such  permis- 
sion appear  to  the  adequately  repre- 
sented by  other  participants. 

(7)  In  the  notice  of  intent  to  suspend 
a.sslstance  the  responsible  CSA  official 
shall  Invite  voluntary  action  to  ade- 
quately correct  the  deficiency  which  led 
to  the  Initiation  of  the  suspension 
proceeding. 

<8)  The  responsible  CSA  official  shall 
consider  any  timely  material  presented 
to  him  in  writing,  any  material  pre- 
sented to  him  during  the  com'se  of  the 
informal  meeting  provided  for  in  para- 
gi-aphs  (c)  (2)  and  (3)  of  this  section 
as  well  as  any  showing  that  the  grantee 
has  adequately  corrected  the  deficiency 
which  led  to  the  initiation  of  suspension 
proceedings.  If  after  considering  the  ma- 
terial presented  to  him  the  responsible 
CSA  official  concludes  that  the  grantee 
has  failed  to  show  cause  why  the  grant 
should  not  be  suspended,  he  may  sus- 
pend the  grant  in  whole  or  in  part  and 
under  such  terms  and  conditions  as  he 
shall  specify. 

(9)  Notice  of  such  suspension  shaU  be 
promptly  transmitted  to  the  grantee  and 
shaU    become   effective    upon    delivery. 
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Suspension  shall  not  exceed  30  days  un- 
less diulng  such  period  of  tima  termi- 
nation proceedings  are  initiated  la  ac- 
cordance with  §  1050.11S-8.  or  unless  the 
responsible  CSA  c^cial  and  the  grantee 
agree  to  a  continuation  of  the  suspen- 
sion for  an  additions^  period  of  time. 
If  termination  proceedings  are  initiated, 
the  suspension  shall  remain  in  full  f orcce 
and  effect  until  such  proceedings  have 
been  fully  ctmcluded. 

<  10  >  During  a  period  of  suspension 
no  new  expenditures  shall  be  made  and 
no  new  obligations  shall  be  incurred  in 
connection  with  the  suspended  program 
except  as  specifically  authorized  in  writ- 
ing by  the  responsible  CSA  official.  Ex- 
penditures to  fulfill  legally  enforceable 
commitments  made  prior  to  the  notice  of 
suspension,  in  good  faith  and  in  accord- 
ance with  the  grantee's  aM>roved  work 
program,  and  not  in  anticipation  of  sus- 
pension or  termination,  shall  not  be  con- 
sidered new  expenditures.  However, 
funds  shall  not  be  recognized  as  com- 
mitted solely  because  the  grantee  has 
obligated  them  by  contract  or  otherwise 
to  a  delegate  agency. 

Note. — Willful  misapplicatiou  >f  funds 
may  violate  section  627  of  the  Economic  Op- 
portunity Act  of  1984,  as  amended.  42  U3C 
2971(f)  or  other  criminal  statutes. 

(11)  The  responsible  CSA  official  may 
in  his  discretion  modify  the  terms,  con- 
dition and  nature  of  the  suspension  or 
rescind  the  suspension  action  at  any 
time  on  his  own  initiative  or  upon  a 
showing  satisfactory  to  him  that  the 
grantee  has  adequately  corrected  the  de- 
ficiency which  led  to  the  suspensi<xi  and 
that  repetition  is  not  threatened.  Sus- 
pensions partly  or  fully  rescinded  may  in 
the  discretion  of  the  responsible  CSA 
official  be  reimposed  with  or  without 
further  proceedings:  Provided,  however, 
that  the  total  time  of  suspension  may 
not  exceed  30  days  unless  termination 
proceedings  are  initiated  in  accordance 
witli  §  1050.115-8,  or  unless  the  responsi- 
ble CSA  official  and  the  grantee  agree  to 
a  continuation  of  the  suspension  for  an 
additional  period  of  time.  If  termination 
proceedings  are  initiated,  the  suspension 
shall  remain  in  full  force  and  effect  until 
such  proceedings  have  been  fully  con- 
cluded. 

(d)  Summary  suspension.  (1)  As 
stated  in  paragraph  (a)  (3)  of  this  sec- 
tion the  responsible  CSA  official  may 
invoke  summary  suspensitn  procediu'es 
only  if  he  determines  that  an  emergency 
situation  exists  because  there  is  a  serious 
risk  of:  (1)  substsmtlal  injury  to  or  loss 
of  project  funds  or  property,  or  (ii)  vio- 
lation of  a  Federal,  State  or  local  crimi- 
nal statute,  or  (3)  violation  of  section 
603(b)  or  613  of  the  Community  Services 
Act  of  1974.  as  amended  or  of  CSA  In- 
structions implementing  these  sections 
of  the  Act.  He  must  also  determine  that 
such  risk  is  sufficiently  serious  to  out- 
weigh the  genend  policy  In  favor  of  ad- 
vance notice  smd  opportimlty  to  show 
cause. 

(2)  Notice  of  summary  suspensi<»i 
shall  be  given  to  the  grantee  bf  tetter  or 
by  telegram,  shall  becnrae  efCectlTe  upon 
delivery  to  the  grantee,  and  shall  spe- 


cifically advise  the  grantee  of  the  effec- 
tive date  of  the  suspension  and  the  ex- 
toit,  terms,  and  condition  of  any  partial 
suspension.  The  notice  shall  also  forbid 
the  grantee  to  make  any  new  expendi- 
tures or  incur  any  new  obligations  in 
connection  with  the  suspended  portion 
of  the  program.  Expenditures  to  fulfill 
legally  enforceable  commitments  made 
prior  to  the  notice  of  suspension,  in  good 
faith  and  in  accordance  with  the  grant- 
ee's approved  workj  program,  and  not 
in  anticipation  of  suspension  or  termi- 
nation, shall  not  be  considered  new  ex- 
penditures. However,  funds  shall  not  be 
recognized  as  committed  by  a  grantee 
solely  t)ecause  the  grantee  obliga|*d 
them  by  contract  or  otherwise  to  a  dele- 
gate agency. 

<  3  •  In  the  notice  of  summary  suspen- 
sion the  responsible  CSA  official  shall 
advise  the  grantee  Uiat  it  may  request 
CSA  to  provide  it  with  an  opportunity 
to  show  cause  why  the  sumniary  suspen- 
sion should  be  rescinded.  If  the  grantee 
requests  such  an  opportunity,  the  re- 
sponsible CSA  official  shall  immediately 
infoiTTi  the  grantee  in  writing  of  the  spe- 
cific grounds  for  the  suspension  and 
shall  within  7  days  after  receiving  such 
request  from  the  grantee  ludd  an  in- 
formal meeting  at  which  the  grantee 
may  show  cause  vnhy  the  summary  sus- 
pension should  be  rescinded.  Notwith- 
standing the  provisions  of  this  para- 
graph, the  responsible  CSA  official  may 
proceed  to  initiate  termination  proceed- 
ings at  any  time  even  though  the  grant 
has  been  suspended  in  whole  or  in  part. 
In  the  event  that  termination  proceed- 
ings are  initiated,  the  responsible  CSA 
official  shall  nevertheless  afford  the 
grantee,  if  it  so  requests,  an  onrartunity 
to  show  cause  why  suspension  should  be 
rescinded  pending  the  outcome  of  the 
termination   proceedings. 

i4i  Notices  of  summarj-  suspension' 
shall  also  be  furnished  by  the  responsi- 
ble CSA  official  and  by  the  grantee  to 
delegate  agencies  in  the  same  manner 
as  notices  of  intent  to  suspend  as  set 
forth  in  paragraphs  (c»  (5),  (6)  and  (7) 
of  this  section.  Delegate  agencies  shall 
have  the  same  right  to  submit  written 
material  to  the  responsible  CSA  official 
or  to  participate  in  the  informal  meeting 
as  in  the  case  of  Intended  suspension 
procedings  set  forth  in  paragraphs  (c' 
t5»   and  (6)   of  this  section. 

'5)  The  effective  period  of  a  summarj- 
suspension  may  not  exceed  10  days  un- 
less termination  proceedings  are  initi- 
ated in  accordance  with  !  1050.11&-8  or 
unless  the  parties  agree  to  a  continua- 
tion of  summary  suspension  for  an  addi- 
tional period  of  time,  or  unless  the 
grantee  in  accordance  with  paragraph 
<d)(3^  of  this  section  requests  an  op- 
portunity to  show  cause  why  the  sum- 
mary suspension  should  be  rescinded. 

(6)  If  the  grantee  requests  an  oppor- 
timity  to  show  cause  wtij'  a  summarj' 
suspension  action  should  be  rescinded 
the  susiSension  shall  continue  in  effect 
imtil  the  grantee  has  been  afforded  such 
opportunity  and  a  decision  has  been 
made.  Such  a  decision  shall  be  made 
within  5  days  after  the  conclusion  of  the 


iniormal  meeting  referred  to  in  td)(3> 
of  thu;  section.  If  the  resp(»sible  CSA 
official  concludes  after  considering  all 
material  submitted  to  him,  that  the 
grantee  has  failed  to  show  cause  why 
the  suspension  should  be  rescinded,  the 
responsible  CSA  official  may  continue 
the  suspension  in  effect  for  an  additional 
10  days:  Provided,  however,  That  if  ter- 
mination proceedings  are  initiated,  the 
summary  suspension  shall  remain  iii 
full  force  and  effect  until  all  termina- 
tion proceedings  have  been  fully  con- 
cluded. 

'C'  Rig)it  to  counsel:  trai'el  expenses. 
In  all  proceedings  mider  this  section 
whether  formal  or  informal,  the  grantee 
and  CSA  shall  have  the  right  to  be  repre- 
sented by  coimsel  or  other  authorized 
representatives.  If  the  grantee  and  any 
delegate  agencies  which  have  a  right  to 
participate  in  an  infonnal  meeting  pur- 
suant to  paragraphs  i  d )  and  ( e )  of  tins 
section  do  not  have  an  attorney  acting 
in  that  capacity  as  a  regular  member  of 
the  staff  of  the  organization  or  a  re- 
tainer arrangement  with  an  attconey. 
the  Boards  of  Directors  of  such  gi-antees 
and  delegate  agencies  will  be  authorized 
to  designate  an  attorney  to  represent 
their  organizations  at  any  termination 
hearing  and  to  transfer  sufficient  funds 
from  their  current  operating  grants  to 
pay  the  fees,  ti^vel,  and  per  diem  ex- 
penses of  such  attorney.  The  fees  for 
such  attoniey  shaU  be  the  reasonable  and 
customary  fees  for  an  attorney.  However, 
such  fees  shall  not  exceed  $100  per  day 
without  the  express  written  approval  of 
CSA.  Travel  and  per  diem  expenses  may 
be  paid  to  such  attorney  from  grant 
funds  only  in  accordance  with  the 
policies  set  forth  in  the  Standard  Gov- 
ernment Travel  Regulations  and  45  CFR 
1069.3-1  to  1069.3-6  (CSA  Instruction 
69ia-lai .  The  Board  of  Ettrectors  of  the 
grantee  or  any  delegate  agency  which  has 
a  light  to  participate  in  an  informal 
meeting  pursuant  to  paragraphs  (d)  and 
(e>  of  this  section  will  also  be  authorised 
to  designate  two  persons  In  addition  to 
an  attorney  whose  travel  and  per  diem 
expenses  to  attend  the  meeting  or  hear- 
ing may  be  paid  from  the  organization's 
cturent  operating  grant.  Such  travel  and 
per  diem  expenses  shall  conform  to  the 
policies  set  forth  in  the  Standard  Gov- 
ernment Travel  Regulations  and  In  45 
CFR  1069.3-1  to  1069.3-6  (CSA  Instruc- 
tion 6910-la). 

§  lO.'JO.llS— 8  CSA  itnplonientine:  poli- 
cies and  procedures  jEoveminR  Icrmi- 
niilion  of  as^ifilanrc 

<a»  Purpose  and  scope.  <1)  Tliis  sec- 
tion establishes  rules  for  the  termination 
of  assistance  provided  under  the  Eco- 
nomic Opportunity  Act  of  1964,  as 
amended  (hereinafter  the  Act),  if  the 
assistance  is  administered  by  the  Com- 
munity Services  Administration;  a 
grantee  may  be  terminated  for  failure  to 
comply  witli  the  terms  and  conditions  of 
its  grant,  including  applicable  Laws, 
regulations.  CSA  Instructions,  grant  con- 
ditions, or  approved  work  programs. 

(2)  However,  this  section  shaU  not 
apply  to  any  administrative  action  of  the 
Community      Services      Administration 
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based  upon  any  violation  or  alleged  viola- 
tion <rf  Title  VI  of  the  Civil  Rights  Act 
of  19W:  in  case  of  such  violation  or  al- 
leged  violation  the  provisions  of  45  CFR 
Part  lOfO  (CSA  Instruction  6004-Ola) 
shall  apply. 

<3)  Puisuant  to  section  604>3i  of  the 
Act  aiid  CSA  Instruction  6800-13,  the 
responsible  CSA  ofiQclal  inay  terminate  a 
i^rant  luider  the  circumstances  outlined 
in  paragraph  (a)  (1)  of  this  section. 

<b)  Definitions.  (1)  The  term  "respon- 
sible CSA  official"  means  the  Director, 
Deputy  Director,  and  any  other  official 
who  Is  authorized  to  make  the  grant  in 
question. 

(2)  The  term  "party"  means  CSA,  the 
grantee  concerned,  and  any  other  agency 
or  orsgaJiization  which,  by  right  or  by  per- 
mission of  the  presiding  officer,  is  a 
participant" in  a  termination  hearing. 

(c)  Notice  and  pre-hearing  procedures. 
'D  If  the  responsible  CSA  official  be- 
lieves a  grantee's  violation  of  the  terms 
and  conditions  of  its  grant  is  sufficiently 
serious  to  warrant  termination,  whether 
or  not  the  grant  has  been  suspended,  he 
shall  state  that  there  appear  to  be 
grounds  which  warrant  termination  and 
shall  set  forth  the  specific  reasons  there- 
for. If  the  reasons  result  in  whole  or 
substantial  part  from  the  activities  of  a 
delegate  agency,  the  notice  shall  identify 
that  delegate  agency.  The  notice  shall 
also  advise  the  grantee  that  the  matter 
has  been  set  down  for  hearing  at  a  stated 
time  and  place,  in  accordance  with  i>ara- 
graph  fd)  of  this  section.  In  the  alter- 
native the  notice  shall  advise  the  grantee 
of  its  right  to  request  a  hearing  and  shall 
fix  a  period  of  time  which  shall  not  be 
less  than  10  days  in  which  the  grantee 
may  request  such  a  hearing.  (If  the 
grant  is  Regionally  administered,  the 
Regional  Director  of  the  grantee's  Re- 
gion may  initiate  the  notice  of  intent 
to  terminate  on  behalf  of  CSA.  Any 
notice  initiated  by  the  Regional  Director 
shall  inform  the  grantee  of  the  name 
and  address  of  the  responsible  CSA  of- 
ficial and  shall  direct  the  grantee  to  ad- 
di'ess  all  commimlcatlons  concerning  the 
termination  hearing  to  that  official.! 

<2)  Termination  hearings  shall  be 
conducted  in  accordance  with  the  pro- 
visions of  paragraph  «e)  and  <f  •  of  this 
section.  They  shall  be  scheduled  for  the 
earliest  practicable  date,  but  not  later 
than  30  days  after  a  grantee  has  re- 
quested such  a  hearing.  Consideration 
shall  be  given  to  a  request  by  a  grantee 
to  advance  or  postpone  the  date  of  a 
hearing  scheduled  by  CSA.  Any  such 
hearing  shall  afford  the  grantee  a  full 
and  fair  opportunity  to  demonstrate 
that  It  is  in  compliance  with  all  appli- 
cable laws,  regulations,  and  other  re- 
quirement-s  specified  In  paragraph  (a) 
of  this  section.  In  any  termination  hear- 
ing, CSA  shall  have  the  burden  of  jus- 
tifying the  proposed  termination.  How- 
.ever<u  if  the  basis  of  the  proposed  ter- 
minafclon  is  the  failure  of  a  gi-antee  to 
take  action  required  by  law,  regulation. 
^  or  ottier  requirement  specified  in  para- 
graph (a)  of  this  section,  the  grantee 
shall  have  the  burden  of  proving  that 
such  action  was  timely  taken 
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'  3  >  If  a  grantee  requests  CSA  to  hold 
a  liearlng  in  accordance  with  paragraph 
•  c )  <  1)  of  this  section,  it  shall  send  a 
copy  of  its  request  for  such  a  hearing  to 
all  delegate  agencies  which  would  be 
financially  affected  by  termination  and 
to  each  delegate  agency  identified  in  the 
notice  pursuant  to  paragraph  (c)(1)  of 
this  section.  This  material;  shall  be  sent 
to  these  delegate  agencies  at  the  same 
time  the  gi-antee's  request  is  made  to 
CSA.  The  grantee  shall  promptly  send 
CSA  a  list  of  the  delegate  agencies  to 
which  it  has  sent  such  material  and  the' 
date  on  which  it  was  sent. 

'4)  If  the  responsible  CSA  official  pur- 
suant to  paragraph  (c)(1)  of  this  sec- 
tion informs  a  grantee  that  a  proposed 
termination  action  has  been  set  for 
hearing,  the  grantee  shall  within  5  days 
of  its  receipt  of  this  notice  send  a  copy 
of  it  to  all  delegate  agencies  which  would 
be  finsuicially  affected  by  the  termina- 
tion and  to  each  delegate  agency  iden- 
tified in  the  notice  pursuant  to  para- 
graph <c)  (1)  of  this  section.  The  grantee 
.shall  send  the  responsible  CSA  official  a 
list  of  all  delegate  agencies  notified  and 
the  date  of  notification. 

(5)  If  the  responsible  CSA  official  has 
initiated  termination  proceedings  be- 
cause of  the  activities  of  a  delegate  agen- 
cy, that  delegate  agency  may  participate 
in  the  hearing  as  a  matter  of  right.  Any 
other  delegate  agency,  person,  agency  or 
organization  that  wishes  to  participate  in 
the  hearing  may,  in  accordance  with 
paragraph  <e)  of  this  section,  request 
permission  to  do  so  from  the  presiding 
officer  of  the  hearing.  Such  partici- 
pation shall  not,  without  the  consent  of 
CSA  and  the  grantee,  alter  the  time  lim- 
itations for  the  delivery  of  papers  or 
other  procedures  set  forth  in  this  sec- 
tion. 

<6)  The  results  of  the  proceeding  and 
any  measure  taken  thereafter  by  CSA 
pursuant  to  this  section  shall  be  fully 
binding  upon  the  grantee  and  all  its  del- 
egate agencies  whether  or  not  they  ac- 
tually participated  in  the  hearing. 

( 7)  A  grantee  may  waive  a  hearing  and 
submit  written  information  and  argu- 
ment for  the  record.  Such  material  shall 
be  submitted  to  the  responsible  CSA  offi- 
cial within  a  reasonable  period  of  time 
to  be  fixed  by  him  upon  the  request  of  the 
grantee.  The  failure  of  a  grantee  to  re- 
quest a  hearing,  or  to  appear  at  a  hear- 
ing for  which  a  date  has  been  set,  miless 
excused  for  good  cause  shall  be  deemed 
a  waiver  of  the  right  to  a  hearing  and 
consent  to  the  making  of  a  decision  on 
the  basis  of  such  information  as  is  then 
in  the  possession  of  CSA. 

<8)  The  responsible  CSA  official  may 
attempt,  either  personally  or  through  a 
representative,  to  resolve  the  issues  in 
dispute  by  informal  means  prior  to  the 
date  of  any  applicable  hearing. 

(d)  Time  and  place  of  termination 
hearings.  The  termination  hearing  shall 
be  held  in  Washington,  D.C.,  or  in  the 
appropriate  Regional  Office,  at  a  time 
and  place  fixed  by  the  responsible  CSA 
official,  unless  he  determines  that  the 
convenience  of  CSA  or  of  i  the  parties 
or  their  representatives  requires  that  an- 
other place  be  selected. 


(e)  Termination  hearing  prnveduTo  - 
(1)  General.  The  termination  hearing. 
the  decision  on  termination  and  any  re- 
view thereof  shall  be  conducted  in  ac- 
cordance with  paragraphs  (e'.  •!'.  and 
(g)  of  this  section. 

(2)  Presiding  officer,  (i)  Tlie  presid- 
ing officer  at  the  heai'ing  shall  be  the 
responsible  CSA  official  or,  at  the  discre- 
tion of  the  responsible  CSA  official  an 
Independent  hearing  examiner  desig- 
nated as  promptly  as  possible  in  accord- 
ance with  section  3105  of  title  5  of  the 
United  States  Code.  The  presiding  officer 
shall  conduct  a  full  and  fair  hearing, 
avoid  delay,  maintain  order,  and  make  a 
sufficient  record  for  a  full  and  true  dis- 
closure of  the  facts  and  issues.  To  ac- 
complish these  ends,  the  presiding  officer 
shall  have  all  powers  authorized  by  law. 
and  he  may  make  all  procediu'al  and 
evidentiary  rulings  necessary  for  the 
conduct  of  the  hearing.  The  hearing  shall 
be  open  to  the  public  unless  the  presid- 
ing officer  for  good  cause  shown  shall 
otherwise  determine,  (ii)  After  the  no- 
tice described  in  R^ragraph  »eM6)  ol 
this  section  is  filed  with  the  presiding 
officer,  he  shall  not  consult  any  person 
or  party  on  a  fact  in  issue  unless  on  no- 
tice and  opportimity  for  all  parties  to 
participate.  However,  in  performing  his 
functions  under  this  part  the  presiding 
officer  may  use  the  assistance  and  advice 
of  an  attorney  designated  by  the  General 
Counsel  of  CSA  or  the  appr(«>riate  Re- 
gional Counsel:  Provided,  that  the  attor- 
ney designated  to  assist  him  has  Jiot 
represented  CSA  or  any  other  party  or 
otherwise  participated  in  a  proceeding, 
recommendation,  or  decision  in  the  par- 
ticular matter. 

<3)  Presentation  of  evidence.  Both  CSA 
and  the  grantee  are  entitled  to  present 
their  case  by  oral  or  documentary  evi- 
dence, to  submit  rebuttal  evidence  and 
to  conduct  such  examination  and  cross- 
examination  as  may  be  required  for  a  full 
and  true  disclosure  of  the  facts  bearing 
on  the  issues.  The  issues  shall  be  those 
stated  in  the  notice  required  to  be  filed 
by  paragraph  (e)  (6)  of  this  section, 
those  stipulated  in  a  prehearing  confer- 
ence or  those  agreed  to  by  the  parties 

(4)  Participation,  (i)  In  addition  to 
CSA,  the  grantee,  and  any  delegate 
agencies  which  have  a  right  to  appear, 
the  presiding  officer  in  his  discretion  may 
permit  the  participation  in  the  proceed- 
ings of  such  persons  or  organizations  as 
he  deems  necessary  for  a  proper  deter- 
mination of  the  issues  involved.  Such  par- 
ticipation may  be  limited  to  those  Ls.sues 
or  activities  which  the  presiding  officer 
believes  will  meet  the  needs  of  the  pro- 
ceeding, and  may  be  limited  to  the  fihng 
af  written  material.  (11)  Any  person  or 
organization  that  wishes  to  participate  in 
a  proceeding  may  apply  for  permission  to 
do  so  from  the  presiding  officer.  This  ap- 
plication, which  shall  be  made  as  soon  as 
possible  after  the  notice  of  proposed  ter- 
mination has  been  received  by  the  grant- 
ee, shall  state  the  applicant's  Interest  In 
the  proceeding,  the  evidence  or  argu- 
Inents  the  applicant  Intends  to  contrib- 
ute, and  the  necessity  for  the  introduc- 
tion of  .such  evidence  or  arguments   (ill) 
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The  presiding  officer  shall  permit  or  deny 
such  pai"ticipation  and  shall  give  notice 
of  his  decision  to  the  applicant,  the 
grantee,  and  CSA.  and,  in  the  i^ase  of 
denial,  a  brief  statement  of  the  reasons 
therefor:  Provided  however,  That  the 
presiding  officer  may  subsequently  permit 
such  participation  if,  in  his  opinion,  it  is 
warranted  by  subsequent  circumstances. 
If  participation  is  granted,  the  presiding 
officer  shall  notify  all  parties  of  that  fact 
and  may,  in  appropriate  cases,  include  in 
the  notification  a  brief  statement  of  the 
issues  as  to  which  participation  Is  per- 
mitted, (iv)  Permission  to  participate  to 
any  extent  is  not  a  recognition  that  the 
participant  has  any  interest  which  may 
be  adversely  affected  or  that  the  partici- 
pant may  be  aggrieved  by  any  decision, 
but  is  allowed  solely  for  the  aid  and  in- 
formation of  the  presiding  officer. 

(5»  Filing.  All  papers  and  documents 
which  are  requii'ed  to  be  filed  shall  be 
filed  with  the  presiding  officer.  Prior  to 
filing,  copies  shall  be  sent  to  the  other 
parties. 

1 6 1  Notice.  The  responsible  CSA  official 
shall  send  the  grantee  and  any  other 
party  a  notice  which  states  the  time, 
place,  and  natm-e  of  the  hearing,  and  the 
legal  authority  and  jurisdiction  under 
which  the  hearing  is  to  be  held.  The  no- 
tice shall  also  identify  with  reasonable 
specificity  the  facts  relied  on  as  justify- 
ing tennination  and  the  CSA  require- 
ments which  it  is  contended  the  grantee 
has  violated.  The  notice  shall  be  filed  and 
served  not  later  than  10  days  prior  to  the 
hearing  and  a  copy  thereof  shall  be  filed 
with  the  presiding  officer. 

(7)  Notice  of  intention  to  appear.  The 
grantee  and  any  other  party  which  has  a 
right  or  permission  to  participate  in  the 
hearing  shall  give  written  confirmation 
to  CSA  of  its  intention  to  appear  at  the 
hearing  3  days  befoi*  it  Is  scheduled  to 
occur.  Failure  to  do  so  may,  at  the  dis- 
cretion of  the  presiding  officer,  be  deemed 
a  waiver  of  the  right  to  a  hearing. 

(8)  Form  and  date  of  service.  All 
papers  and  dcxiuments  filed  or  sent  to  a 
party  shall  be  signed  in  ink  by  the  appro- 
priate party  or  his  authorized  represent- 
ative. The  date  on  which  papers  are  filed 
shall  be  the  day  on  which  the  papers  or 
d(x;uments  are  deposited,  postage  prepaid 
in  the  U.S.  mail,  or  are  delivered  in  per- 
son: Provided  however,  that  the  effec- 
tive date  of  the  notice  that  there  ap- 
pear to  be  grounds  which  warrant  termi- 
nation shall  be  the  date  of  its  delivery 
or  attempted  delivery  at  the  grantee's 
last  known  address  as  reflected  in  the 
records  of  CSA. 

i9>  Prehearing  conferences.  Prior  to 
the  commencement  of  a  hearing  the  pre- 
siding officer  may,  subject  of  the  provi- 
sions of  paragraph  (e)  (2)  (ii)  of  this 
section,  require  the  parties  to  meet  with 
him  or  correspond  with  him  concerning 
the  settlement  of  any  matter  which  will 
expedite  a  quick  and  fair  conclusion  of 
the  hearing. 

<10>  Evidence.  Technical  rules  of  evi- 
dence shall  not  apply  to  hearings  con- 
ducted pursuant  to  this  section  but  the 
presiding  officer  shall  apply  rules  or  prin- 
ciples designed  to  assure  production  of 


relevant  evidence  and  to  subject  testi- 
mony to  such  examination  and  cross- 
examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts.  The 
presiding  officer  may  exclude  irrelevant, 
immaterial,  or  unduly  repetitious  evi- 
dence. A  transcript  shall  be  made  of  the 
oral  evidence  and  shall  be  made  avail- 
able to  any  participant  upon  payment  of 
the  prescribed  costs.  All  documents  and 
other  evidence  sutmiitted  shall  be  open  to 
examination  by  tlie  parties  and  oppor- 
tunity shall  be  given  to  refute  facts  and 
arguments  advanced  on  either  side  of  the 
issues. 

(11  •  Depositions.  If  tlie  presiding  offi- 
cer determines  that  the  interests  of  jus- 
tice would  be  served,  he  may  authorize 
the  taking  of  depositions  provided  that 
all  parties  are  afforded  an  opportunity 
to  participate  in  the  taking  of  the  deposi- 
tions. The  party  who  requested  the  dep- 
osition shall  arrange  for  a  transcript  to 
be  made  of  tlie  proceedings  and  shall  up- 
on request,  and  at  his  expense,  furnish 
all  other  iJ.Trties  wiih  copies  of  the  tran- 
script. 

( 12  >  Official  notice.  Official  notice  may 
be  taken  of  a  public  dcKument,  or  part 
thereof,  such  as  a  statute,  official  report, 
decision,  opinion  or  published  scientific 
data  issued  by  any  agency  of  the  Federal 
Government  or  a  State  or  local  govern- 
ment and  such  document  or  data  may  be 
entered  on  the  record  without  further 
proof  of  authenticity.  Official  notice  may 
also  be  taken  of  such  matters  as  may  be 
judicially  noticed  in  the  courts  of  the 
United  States,  or  any  other  matter  of 
established  fact  within  the  general 
knowledge  of  CSA.  If  the  decision  of  the 
presiding  officer  rests  on  official  notice  of 
a  material  fact  not  appearing  in  evi- 
dence, a  party  shall  on  timely  request  be 
afforded  an  opportunity  to  show  the  con- 
trar>-. 

<13'  Proposed  firidings  and  conclu- 
sions. After  the  hearing  has  concluded, 
but  before  the  presiding  officer  makes  his 
decision,  he  shall  afford  each  participant 
a  reasonable  opportunity  to  submit  pro- 
posed findings  of  fact  and  conclusions. 
After  considering  each  proposed  finding 
or  conclusion  the  presiding  officer  shall 
state  in  his  decision  whether  he  has  ac- 
cepted or  rejected  them  in  accordance 
with  tlie  provisions  of  paragraph  ifi  d* 
of  this  section. 

if"  Decisioris.  terjnination  notices,  and 
review  by  the  Director.  1 1>  Each  decision 
of  a  presiding  officer  shall  set  forth  his 
fiiidings  of  fact,  and  conclusions,  and 
shall  state  whether  he  has  accepted  or 
rejected  each  proposed  finding  of  fact 
and  conclusion  submitted  by  the  parties, 
pursuant  to  paragraph  (en  131  of  this 
section.  Findings  of  fact  shall  be  based 
only  upon  evidence  submitted  to  the 
presiding  officer  and  matters  of  which 
official  notice  has  been  taken.  The  deci- 
sion shall  also  specify  the  requirement  or 
requirements  with  which  it  is  found  that 
the  grantee  has  failed  to  comply. 

(2 1  The  decision  of  the  presiding  officer 
may  pi-ovide  for  continued  suspension  or 
termination  of  the  grant  in  whole  or  in 
part,  and  may  contain  such  terms,  con- 


ditions, and  other  provisions  as  are  con- 
sistent with  and  will  effectuate  the  pur- 
poses of  the  Act. 

(3>  If  the  hearing  is  held  by  an  in- 
dependent hearing  examiner  rather  than 
by  the  responsible  CSA  official,  he  shall 
make  an  initial  decision,  and  a  copy  of 
this  initial  decision  shall  be  mailed  to  all 
parties.  Any  party  may,  within  20  days  of 
the  mailing  of  such  initial  decision,  or 
such  longer  period  of  time  as  tlie  presid- 
ing officer  specifies,  file  with  tlie  respon- 
sible CSA  official  his  exceptions  to  the 
initial  decision  and  any  supporting  brief 
or  statement.  Up>on  the  filing  of  such 
exceptions,  the  responsible  CSA  official 
shall,  within  20  days  of  the  mailing  of 
the  exceptions,  review  the  Initial  decision 
and  issue  his  own  decision  thereon,  in- 
cluding the  reasons  therefor.  The  deci- 
sion of  the  responsible  CSA  official  may 
increase,  modify,  approve,  vacate,  remit, 
or  mitigate  any  sanction  imp>osed  in  the 
initial  decision  or  may  remand  the  mat- 
ter to  tlie  presiding  officer  for  further 
hearmg  or  consideration. 

<4»  Whenever  a  hearing  is  waived,  a 
decision  shall  be  made  by  the  responsible 
CSA  official  and  a  wTitten  copy  of  the 
final  decision  of  the  responsible  CSA 
official  shall  be  given  to  the  grantee. 

(5>  The  grantee  may  request  the 
Director  to  review  a  final  decision  by  the 
responsible  CSA  official  which  provides 
for  termination.  Such  a  request  must  be 
made  in  writing  within  15  days  after  tlie 
grantee  has  been  notified  of  the  decision 
in  question  and  must  state  in  detail  the 
reasons  for  seeking  the  review.  In  the 
event  the  grantee  requests  such  a  review, 
the  Director  or  his  designee  shall  consider 
the  reasons  stated  by  the  grantee  for 
seeking  the  review  and  shall  approve, 
modify,  vacate  or  mitigate  any  sanction 
imposed  by  the  responsible  CSA  official 
or  remand  the  matter  to  the  responsible 
CSA  official  for  further  hearing  or  con- 
sideration. The  decision  of  the  responsible 
CSA  official  will  be  given  great  weight  by 
the  Director  or  his  designee  during  the 
review.  During  the  course  of  his  review 
the  Director  or  his  designee  may,  but  i- 
not  required  to,  hold  a  hearing  or  allow 
the  filing  of  briefs  and  arguments.  Pend- 
ing the  decision  of  the  Director  or  hi.-; 
designee,  the  grant  shall  remain  sus- 
pended under  the  terms  and  the  condi- 
tions specified  by  the  responsible  CSA 
official,  unless  the  responsible  CSA  official 
or  the  Director  or  his  designee  otlierwi.se 
determines.  Ever>-  reasonable  effort  shall 
be  made  to  complete  the  review  by  the 
Director  or  his  designee  within  30  days 
of  receipt  by  the  Director  of  the  grantee's 
request.  The  Director  or  his  designee  may 
however  extend  this  period  of  time  if  he 
detennines  that  additional  time  is  neces- 
sary for  an  adequate  review. 

igi  Right  to  counsel:  travel  eipen^e>. 
In  all  proceedings  under  this  section 
whether  formal  or  informal,  the  grantee 
and  CSA  shall  liave  the  right  to  be  rep- 
resented by  coimsel  or  other  authorized 
representatives.  If  the  grantee  and  any 
delegate  agencies  which  have  a  right  to 
participate  in  a  termination  hearing  pur- 
suant to  paragraph  (c '  of  this  section  do 
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not  have  an  attorney  acting  in  that  ca- 
pacity as  a  regular  member  of  the  staff  of 
the  organization  or  a  retainer  arrange- 
ment with  an  Attorney,  the  Boards  of 
Directors  of  such  grantees  and  delegate 
agencies  will  be  authorized  to  designate 
an  attorney  to  represent  their  organiza- 
tions at  any  termination  hearing  and  to 
transfer  sufficient  funds  from  their  cur- 
rent operating  grants  to  pay  the  fees, 
travel,  and  per  diem  expenses  of  such 
attorney.  The  fees  for  such  attorney  shall 
be  the  reasonable  and  customary  fees 
for  an  attorney  practicing  in  the  locality 
of  the  attorney.  However,  such  fees  shall 
not  exceed  $100  per  day  without  the  ex- 
press -written  approval  of  CSA.  Travel 
and  per  diem  expenses  may  be  paid  to 
such  attorney  from  gi-ant  funds  only  in 
accorcance  with  the  policies  set  forth  in 
the  Standard  Travel  Regulation  and  in 
45  CFR  1069.3-1  to  3-6  (CSA  Instruction 
6910-la^ .  The  Board  of  EHrectors  of  the 
grantee  or  any  delegate  agency  which  has 
a  right  to  participate  in  a  termination 
hearing  pursuant  to  paragraph  le)  of 
this  section  will  also  be  authorized  to 
designate  two  persons  in  addition  to  an 
attorney  whose  travel  and  per  diem  ex- 
penses to  attend  the  meeting  or  hearing 
may  ])e  paid  from  the  organization's  cur- 
rent operating  grant.  Such  travel  and 
per  di«m  expenses  shall  conform  to  the 
policies  set  forth  In  the  Standard  Gov- 
ernment Regulations  and  in  45  CFR 
1069.3-1  to  1069.3-6  (CSA  Instruction 
6910-la) . 

(h)  Modification  of  procedures  by  con- 
sent. The  responsible  CSA  oCaclal  or  the 
presiding  officer  of  a  termination  hearing 
may  alter,  eliminate  or  modify  any  of 
the  provisions  of  this  section  with  the 
consent  of  the  grantee  and,  in  the  case 
of  a  termination  hearing,  with  the  con- 
sent of  all  delegate  agencies  that  have  a 
right  to  participate  in  the  hearing  pur- 
suant to  paragraph  (c)  (5)  of  this  sec- 
tkMi.  S«ch  consent  must  be  In  writing  or 
be  recorded  in  the  hearing  transcript 

(1)  Other  remedies.  The  procedures  es- 
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tablished  by  this  section  shall  not  pre- 
clude CSA  from  pursuing  other  remedies 
authorized  by  law. 

(j)  Consequences  of  termination.  Upon 
termination,  the  disposition  of  unex- 
pended Federal  funds  and  of  property 
purchased  with  program  funds  shall  be 
according  to  the  provisions  of  CSA  In- 
struction 6800-12,  Grant  Closeout  Pro- 
cedures. Termination  shall  not  affect  ex- 
penditures or  legally  binding  commit- 
ments made  r*rior  to  the  grantee's  receipt 
of  notace  of  the  termination,  provided 
such  expenditures  were  made  in  good 
faith  and  are  otherwise  allowable.  Funds 
shall  not  be  considered  to  be  legally  com- 
mitted solely  by  virtue  of  a  grantee's 
contract  or  other  commitment  to  a  dele- 
gate agency. 

XIII.  The  puipose  of  thip  subpart  is 
to'  notify  grantees  of  the  requirements 
in  OMB  Circular  A-110  and  FMC  74-7 
that  Standard  Form  424  be  used  by  both 
public  and  private  non-profit  grantees 
and  contractors  to  fulfill  certain 
requirements. 

CSA  previously  implemented  the  re- 
quirements of  this  standard  when  it 
published  45  CFR  1067.10  (CSA  Instruc- 
tion 6710-3a).  Policies  and  procedures 
found  In  that  subpart  (and  Instruction) 
continue  to  be  in  effect.  Overprinting  of 
the  SF-424  as  shown  in  45  CFR  1067.10 
was  approved  by  the  Office  of  Manage- 
ment and  Budget.  45  CFR  Chapter  X  is 
amended  by  adding  the  following: 

Subpart  N — Standard  Form  for  Applying* 
for  Federal  Assistance  (SF  424)  (Uni- 
form Federal  Standard)  (CSA  Instruc- 
tion 6800-14) 

§  1050.120      Refcremos. 

(1)  OMB  Circular  A-110,  Grants  and 
Agreements  with  Institutions  of  Higher  Ed- 
ucation, Hospitals,  and  Other  Nonprofit  Or- 
ganizations (Attachment  M). 

(2)  FMC  74-7,  Uniform  Administrative 
Requirements  tor  Orants-ln-Ald  to  State 
and  Local  Oovemments    (Attachment  M). 

(8)  CSA  Instruction  6710-8a,  Project 
Review  and  Notification  System.  (46  CFR 
1067.10) 


i4i  OEO  In,-i:ructiO!i  6710-1.  Applying  for 
a    CAP   Grant   and   Changes  thereto. 

1 5)  CSA  Instruction  6710-6,  Applying  lor 
a  Grant  Under  Title  VII  of  the  Community 
Services  Act.   (45  CFR  1067.15) 

(6)  CSA  Instrviction  6143-la,  Emergency 
Energy  Conservation  Program  (45  CFR 
1061.30). 

(7)  OEO  Instruction  7570-1,  Applying  for 
a  new  Research  or  Demonstration  Grant 
Under  EOA. 

(8)  OEO  Instruction  7570-2,  Applying  for 
Continuation  of  a  Research  or  Demonstra- 
tion Grant. 

§  10.30.121       ^la.idartU. 

ia>  Standard  Form  424  will  be  used 
by  public  agencies  and  private  organi- 
zations as  a  face  sheet  for  applications 
v.lien  applying  for  any  CSA  grant. 

'bi  The  SF-424  will  be  used  to  fulfill 
the  requirements  of  OMB  Circular  A-95 
for  a  notification  of  intent  from  appli- 
cant to  clearinghouse (s)  that  assistance 
will  be  apphed  for  from  CSA  in  those 
instances  where  clearinghouses  do  not 
require  other  forms. 

(c)  The  SF-424  will  also  be  used  by 
CSA  funding  offices  to  report  to  the 
clearinghouses  on  major  actions  taken 
on  applications  reviewed  by  clearing- 
houses in  accordance  with  OMB  Circular 
A-95,  and  to  notify  States  of  grants-in- 
aid  awarded  in  accordance  with  Treas- 
ury Circular  1082. 

§  1050.122      CS.\    impleinenlinp    policio 
and  procedures. 

•  a)  Detailed  CSA  policies  regarding 
the  uses  of  the  SF-424,  including  infor- 
mation on  completing  the  form,  will 
be  foimd  in  reference  (3). 

(b)  Detailed  policies  and  procedures 
for  applying  for  grants  under  the  Com- 
munity Seraices  Act  will  be  found  in 
references  (4)  through  (8). 

Subpart  O^Property  Management 
Standards  [Reserved] 

Subpart  P — Procurement  Standards 
[Reserved] 

[PR  Doc.77-1166  PD«d  l-14-77;8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN   DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Community  Planning  and  Development 

[  24  CFR  Part  570  ] 

I  Docket  No.  R-77-292] 

COMMUNITY  DEVELOPMENT  BLOCK 
GRANTS 

Elisible  Activities 

On  January  19,  1976,  the  Department 
of  Hottsing  and  Urban  Development 
<HDD)  published  in  the  Federal  Reg- 
ister <41  FR  2766)  revised  regulations 
containing  rules  for  determining  the 
ellglbiUty  of  activities  to  be  carried  out 
under  the  community  development  block 
grant  protrram  imder  Title  I  of  the  Hous- 
ing and  Community  Development  Act  of 
1974.  Subpart  C  of  Part  570  of  the  reg- 
ulations contains  rules  for  determining 
the  eligibility  of  activities  to  be  carried 
out  under  the  program.  The  purpose  of 
this  notice  is  to  propose  revised  rules  of 
a  technical  and  substantive  nature  re- 
garding the  eligibility  of  various  public 
works,  fawillities.  and  activities  in  con- 
formity with  the  objectives  of  the  Hous- 
ing and  Community  Development  Act  of 
1974  and  to  provide  greater  clarity. 

The  following  sections  of  Subpart  C 
are  proposed  to  be  amended : 

1.  Paragraph  (aXl)  of  9-570.200,  ac- 
quisition, has  been  changed  to  Indicate 
that  acquisition  must  be  carried  out 
either  fcy  the  applicant  or  other  public 
agency  in  behalf  of  the  applicant. 

2.  Paragraph  <a)  <2)  (i) ,  neighborhood 
facilities,  has  been  reorganized  to  clarify 
the  nature  of  facilities  eligible  for  assist- 
ance pursuant  to  this  paj«graph.  Neigh - 
borhoo<  facilities  are  defined  to  indicate 
that  siKh  faelllties  must  be  designed  to 
serve  a  particular  neighborhood  and  to 
provide  certain  services  primarily  for 
residents  of  that  area.  The  term  "neigh- 
borhood" is  defined  to  mean  either  an 
area  wtthln  a  imit  of  general  local  gov- 
ernment that  is  locally  identified  as  a 
neighborhood,  community,  or  district; 
or  the  entire  unit  of  general  local  govern- 
ment may  be  considered  a  single  neigh- 
borhood, for  the  purposes  of  §  570.200 
(a)  (2X1),  in  two  instances:  First,  when 
a  unit  of  general  local  government  is  un- 
der 10,900  population;  and  second,  when 
a  unit  aS  general  local  government  is  over 
10,000  population  and  locally  identified 
as  a  single  neighborhood  or  as  has  having 
no  separately  identifiable  neighborhoods 
within  the  unit  of  general  local  govern- 
ment. 

3.  Paragraph  (a)  <2)  <iii) ,  historic  prop- 
erties, has  been  expanded  to  specify  that 
privately  owned  and  publicly  owned  his- 
torical properties  may  be  either  recon- 
structed or  rehabilitated.  Publicly  owned 
historic  properties  which  are  facilities 
that  are  normally  ineUgible  for  assist- 
ance because  of  their  use  may,  nonetlie- 
less,  be  reconstructed  or  rehabilitated 

•  under  the  requirements  of  thl.'^  provi- 
sion. 

4.  Paragraph  (a)(2)(v),  public  works 
related  to  streets,  has  been  expanded  to 
clarify  that  bridges  are  among  the  street 
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and  other  similar  facilities  eligible  lor 
assistance  imder  this  part  pmsuant  to 
this  paiBgraph. 

5.  Paragraph  (a)  (2)  (x) ,  flood  and 
drainage  facilities,  contains  a  definition 
of  the  term  "flood  and  drainftge  facil- 
ities." The  definition  makes  a  distinction 
between  flood  and  drainage  facilities 
eligible  for  assistance  under  this  Part' 
pursuant  to  this  paragraph  and  storm 
.sewers  which  are  eligible  for  assistance 
pursuant  to  paragraph  (a)  <2)  (iv)  of  this, 
section.  Further,  a  definition  of  the  term 
"storm  sewers"  Ls  provided. 

6.  Paragraph  (a)(2)<xi),  parking  fa- 
cilities, solid  waste  disposal  facilities,  and. 
fire  protection  facilities  and  equipment, 
has  been  expanded  to  provide  definitions 
of  the  terms  "solid  waste  disposal  facil- 
ities," "fire  protection  facilities,"  and 
"fire  protection  equipment"  to  clarify  the 
types  of  facilities  and  equipment  eligible 
for  a-ssiBtance  under  this  Part  pursuant 
to  this  paragraph. 

7.  Paragraph  <a)(4),  rehabilitation 
activitifs,  has  been  revised.  Paragraph 
(a)(4)  ti)  now  indicates  that  publicly 
owned  properties  as  weU  as  publicly  ac- 
quired properties  may  be  rehabilitated 
for  use  or  resale  in  the  provision  of  hous- 
ing. Paragraph  (a)  (4)  (Hi)  Indicates  that 
in  accordance  with  the  Housing  and 
Community  Development  Act  of  1974,  In- 
terim assistance  must  be  provided  In  con- 
nection with  a  physical  development  ac- 
tivity eaigible  for  assistance  under  this 
part  which  Is  described  in  the  community 
development  program  in  order  to  be  as- 
sisted pursuant  to  this  paragraph.  Para- 
graph la)  (4)  (Iv)  provides  revised  lan- 
guage regarding  the  refinancing  of  exist- 
ing indebtedness  of  properties  receiving 
rehabilitation  assistance  when  necessary 
or  appropriate  to  the  execution  of  an 
approved  community  development  pro- 
gram. The  regulations  further  indicate 
that  "being  provided  In  connection  with 
other  physical  development  activities" 
means  that  those  activities  have  occurred 
during  the  current  program  year  or  two 
prior  or  subsequent  years;  or,  in  the  case 
of  a  discretionary  grantee  pursuant  to 
§  570.402,  during  the  designated  period 
of  the  discretionary  gfrant. 

8.  Paragraph  (a)(5),  special  project* 
to  remove  architectural  barriers  for  the 
elderly  or  handicapped,  has  been  clarified 
to  Indicate  that  assistance  may  be  pro- 
vided to  remove  architectural  and  mate- 
rial barriers  which  restrict  the  mobility 
and  accessibility  of  the  elderly  or  handi- 
capped not  only  to  public  owned  build- 
ings, facilities,  and  improvements,  but  to 
privately  owned  building.s.  facilitie.*  and 
improvements  as  weU. 

9.  Paragraph  (a)  (12) ,  planning  activi- 
ties, has  been  revised.  The  nature  of  a 
comprehensive  Commimity  development 
plan  is  defined  and  the  types  of  activi- 
ties necessary  for  its  preparation  have 
been  clarified.  The  activities  may  include 
data  gathering  and  studies,  with  the  e.N- 
ceptl6n  that  detailed  planning  and  engi- 
neering of  ineligible  facilities  pur.suant 
to  §  570.201  is  not  permitted;  the  actual 
preparation  of  the  comprehensive  com- 
munity development  plan  or  its  compo- 
nents is  permitted:  action*:  nfre^.^ary  for 


the  implementation  of  the  coiiiprebcn- 
sive  community  development  plan  are 
permitted;  and  functional  planning, 
which  includes  detailed  planning  and  en- 
gineering activities  of  facilities  and  ac- 
tivities eUglble  for  assistance  under  this 
Part  is  permitted  so  long  as  the  appro- 
priate environmental  clearance  pursuant 
to  24  CFR  Part  58  have  been  completed 
The  nature  of  the  improvement  of  the 
policy-planning-management  capacity  of 
the  applicant  ha^  also  been  clarified  to 
illustrate  the  link  between  the  compre- 
hensive community  development  plan 
and  activities  of  the  applicant  to  exercise 
management  of  its  implementation. 

F\irther,  the  following  paragraphs  ol 
§  570.201,  Ineligible  Activities,  are  pro- 
po.sed  to  be  amended : 

1.  Paragraph  (a)(3),  commimity  wide 
facilities,  has  been  reserved  to  eliminate 
the  ambiguity  generated  by  the  prior 
language.  Any  public  facility  eligible  for 
assistance  pursuant  to  §§  570.200(a)  (2) 
(ii)-(xil)  may  be  communitywide  in 
service.  A  neighborhood  facility  eligible 
for  assistance  pursuant  to  §570.200(ai 
(2)  (i)  shall  serve  only  the  neighborhood 
for  which  it  is  intended.  It  should  be 
noted  that  the  regulations  provide  three 
-instances  when  a  neighborhood  is  synon- 
ymous with  the  entire  tuiit  of  local  gov- 
ernment. Any  other  public  facility  which 
is  not  eligible  for  assistance  pursuant  to 
this  Subpart  shall  not  be  assisted  re- 
gardless of  its  service  area.  For  example, 
a  central  library  is  not  eligible  for  assist- 
ance pursu£mt  to  this  subpart,  but  a 
branch  library,  which  serves  a  particular 
neighborhood  may  be  assisted  as  a  neigh- 
borhood facility.  ' 

2.  Paragraph  (a)<4)<i)  has  been 
changed  to  iBiUeate  that  neighboidiood 
fetclltties,  seaaiOT  centers  and  centers  for 
the  handicapped  are  not  considered  a« 
srfiocd  or  educational  facilities  for  the 
purposes  of  this  paragraph. 

3.  Paragraph  (a)  (4)  Cii)  sets  forth  a 
second  exception  to  the  general  prohi- 
bition against  school  type  facilities.  In 
the  case  of  a  facility,  otherwise  eligible 
pursuant  to  §  570.200(a)  (2) ,  that  Is  to  be 
located  on  a  site  that  is  owned  or  con- 
trolled by  a  school  district,  school  board, 
or  similar  public  body,  the  facility  may  be 
assisted  so  long  as  the  access  of  the  gen- 
eral public  to  the  facility  is  not  restricted 
during  normal  hours  of  operation  of  the 
facility. 

4.  Paragraph  (a»  '8)  states  that  when 
a  facility,  otherwise  eligible  for  as.sist- 
ance  pursuant  to  §  570.200(a)  (2).  is  to 
be  provided  as  a  part  of  a  larger  multiple- 
use  building,  which  is  otherwi.se  ineligible 
for  a.ssistance,  such  a  facility  may  not  be 
assisted  except  when  it  will  occupy  a  des- 
ignated and  discrete  area  within  thf 
larger  building  and  the  costs  attributable 
to  that  facility  can  be  determined  as  sep- 
arate and  distinct  from  the  overall  co.s?> 
of  the  multiple-use  building. 

5.  Paragraph  (c)  of  §  570.201  ha.s  beer 
changed  to  clarify  that  the  cost  of  oper- 
ating and  routine  maintenance  of  a  pul>- 
lic  facihty  are  ineligible  for  assistance. 

6.  Paragraph  (f)  of  §  570.201  states 
tliat  the  new  construction  of  residential 
structures  and  facilities,  with  the  excep- 
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tion  of  housing  of  last  resort  for  retoca- 
tion  resources  pursuant  to  24  CRl  Part 
43.  are  not  eligiiile  for  amJMimrai.  Sever- 
al examples  of  residential  facilities  which 
are  in^igible  for  assistance  are  dormi- 
tories, group  homes,  and  halfway  houses. 

7.  Further,  paragraph  (f)  of  §  570.201 
has  been  changed  to  iniiicate  that  the 
provision  of  sites,  public  improvements 
and  similar  activities  for  the  development 
of  low-  or  moderate-income  housing  are 
not  considered  as  subsidies  of  new  resi- 
dential (jonstruction  for  the  pun^oses  of 
this  paragraph. 

8.  Paragraph  (g)  of  §  570.201  adds  an- 
other example  to  those  income  payments 
ineligible  for  assistance  which  clarifies 
that  the  payment  of  taxes,  levies,  and 
charges  assessed  against  parcels  of  real 
estate  in  behalf  of  the  property  owner 
is  not  eligible  for  assistance.  Certain  pay- 
ments to  property  owners  are  eligible 
for  assistance  pursuant  to  this  Subpart 
and  these  payments  are  not  precluded  by 
this  paragraph. 

Interested  person  are  invited  to  par- 
ticipate in  the  making  of  the  final  rule 
by  submitting  written  comments  or  views 
on  the  proposed  ammdments.  Comments 
should  be  filed  with  the  Rules  Docket 
Clerk,  Room  10141,  Department  of  Hous- 
ing and  Urban  Development,  451  Sevcntti 
Street,  S.W.,  Washington,  D.C.  20410.  All 
relevant  materials  received  on  or  before 
February  18,  1977,  will  be  considered  be- 
fore adoption  of  final  rule.  Copies  of 
comments  will  be  available  for  exami- 
nation during  business  hours  at  the  above 
address. 

In  connection  with  the  environmental 
review  of  t^e  proposed  amendments  to 
§§  570.200  and  570.201,  a  Finding  of  In- 
applicability has  been  made  under  HUD 
Handbook  1390.1,  (38  FR  19182) .  A  copy 
of  the  Finding  is  available  for  inspection 
at  the  above  address. 

Note. — It  Is  hereby  certified  that  the  eco- 
nomic and  infljitlonary  Impacts  of  these  pro- 
posed regulations  have  been  caj^fuUy  evalu- 
ated In  accordance  with  OMB  Circular  No. 
A-107. 

(Title  I.  Housing  and  Community  Develop- 
ment Act  of  1974   (42  TT.S.C.  5301  et  seq.);  , 
and  sec  7(d),  Department  of  HUD  Act  (42 
D.S.C.  3535(d)).) 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  24  CFR  Part  570  as 
follows : 

§370.200       [.Amended] 

1.  Insert  in  §570.200,  paragraph  (at 
(1),  aftter  the  word  "Acquisition",  the 
phrase  "•  *  *  by  the  applicant  or  public 
agency  designated  pursuant  to  §  570.3 
(b)  •  *  *". 

2.  Section  570.200  would  be  amended 
by  revising  paragraphs  (a)(2)(l),  (a) 
(2)(iu).  (a)(2)(v).  (a)(2)(x).  (a) (2) 
(xi),  (a)  (4,  (a)(4),  and  (a)  (12)  as  fol- 
lows: 

(a>  •  *  » 

(2)  •  •  • 

(i)  Neighborhood  facihties  of  either 
a  single  purpose  or  multipurpose  nature 
which  provide  health,  socisd,  recreation- 
al, or  similar  community  services  pri- 
marily for  residents  of  the  area  served. 
For  the  purposes  of  this  paragraph,  the 


term  "neifi^iborhood"  means  eitlier  >A> 
a  location  within  a  unit  of  general  local 
government  locally  identified  as  a  neigh- 
borhood, community,  or  district;  or  (B) 
an  entire  unit  of  general  local  govern- 
ment which  either  (J)  is  under  10.000 
population,  or  (2)  is  over  10,000  popula- 
tion and  is  locally  identified  as  a  single 
neighborhood,  or  as  having  no  identi- 
fiable neighborhoods. 

«  *  «  *  s 

(iii)  Historic  properties,  including  iA> 
reconstruction  or  rehabilitation  of  pri- 
vately owned  properties  for  which  there 
is  public  access;  and  (B)  reconstruction 
and  rehabilitation  of  publicly  owaied 
properties,  whether  or  not  such  proper- 
ties are  otherwise  eligible  for  assistance 
under  this  part. 

«  *  a  •  * 

(V)  Streets,  bridges,  street  hghts.  traf- 
fic signals,  signs,  street  fyimiture.  trees, 
and  other  normal  appurtenances  to 
streets,  but  excluding  expressways  and 
other  limited  access  ways. 

«  »  *  •  • 

(XI  Flood  and  drainsige  facihties  in 
cases  where  assistance  for  such  tecilities 
has  been  determined  to  be  unavailable 
under  other  Federal  laws  or  programs 
pursuant  to  the  provisions  of  §  570.607. 
For  the  purpose  of  this  paragraph  the 
term  "flood  and  drainage  facilities" 
means  those- undertakings,  other  than 
storm  sewers,  designed  to  influence  or 
effect  the  flow  in  a  natural  water  course. 
Further,  the  term  "storm  sewer" 
(Which  are  eligible  for  assistance  under 
this  part  pursuant  to  §  570.200(a)  (2) 
(vi)  )  means  sewers  or  other  conduits, 
open  or  closed,  or  their  appurtenances 
which  collect,  transport,  and  dispose  of 
storm  waters,  surface  water,  street  wash, 
other  wash  and  ground  water  or  drain- 
age into  an  existing  water  course,  exclud- 
ing domestic  waste  water  and  industrial 
wastes. 

(xi)  Parking  JacUities,  soUd  waste  dis- 
posal facilities,  and  fire  protection  facil- 
ities and  equipment  which  are  located  in 
or  serve  areas  in  which  other  activities 
.^mcluded  in  the  community  development 
:program  described  in  §  570.303(b)  are  to 
h&  carried  out.  For  the  purposes  of  this 
paragraph,  the  terms  solid  waste  dis- 
posal facilities,  fire  protection  facilities, 
and  fire  protection  equipment  are  de- 
fined as  follows : 

(A)  Solid  waste  disposal  facilities  are 
defined  as  those  physical  parts  of  solid 
waste  management  systems  commencing 
at  and  including  the  site  or  sites  at  which 
publicly  or  privately  owned  collection 
vehicles  discharge  municipal  solid  wastes, 
through  the  point  of  ultimate  disposal 
including  necessary  site  improvements 
and  conveying  systems,  including  appro- 
priate fixed  and  movable  equipment. 
For  the  purpose  of  this  paragraph,  all 
equipment  and  appurtenances  used  in 
the  collection  and.''or  transportation  of 
solid  wastes  are  not  included  among 
those  soUd  waste  disposal  facihties  eligi- 
ble for  assistance  xmder  this  part. 

(B)  Fire  prof ecf ton  facilities  are  de- 
fined as  the  land  and  necessary  improve- 
ments thereto  which  are  necessary  for 


properly  housing  and  storing  fire  pro- 
tection equipment  by  a  fire  protection 
organ  izati<Mi. 

iC'  Fire  protection  equipment  is  de- 
fined as  the  appropriate  equipment  and 
apparatus  which  an  organization,  pubUc 
or  private,  requires  for  canying  out  a 
program  for  protecting  property  and 
maintaining  the  safety  and  welfare  of 
the  pubhc  including  emergency  medical 
aid. 

*  «  •  > 

1 4'  Clearance,  demolition,  removal, 
and  rehabilitation  of  buildings  and  im- 
provements, including: 

( i  >  Rehabihtation  of  pubUcly  owned  or 
acquired  properties  for  use  or  resale  in 
the  provision  of  housing; . 

liii  DemoUtion  and  modernization 
I  but  not  new  construction  >  of  publicly 
owned  low-income  housing; 

'iii'  Interim  assistance  to  alleviate 
liarniful  conditions  in  which  immediate 
public  acticm  is  needed  when  provided 
in  connection  with  a  physical  develop- 
ment activity  described  in  the  Cwnmu- 
nity  Development  Program  which  is  eli- 
gible for  assistance  under  this  part;  and 

i  i\  I  The  financing  of  rehabihtation 
of  privately  owned  properties  through 
the  direct  use  of  funds  in  the  provision 
of  grants,  loans,  loan  guarantees,  and 
interest  supplements  when  provided  in 
connection  with  a  physical  development 
activity  described  in  the  Community  De- 
velopment Program  which  is  eligible  for 
assistance  under  this  part.  Loans  for  the 
rehabilitation  of  residential  property 
may  include  an  amount  to  refinance  ex- 
isting indebtedness  secured  by  such  prop- 
erty if  such  refinancing  is  necessary  or 
appropriate  to  the  execution  of  a  HUD- 
approved  Community  Development  Pro- 
gram. 

For  the  purpose  of  this  paragraph,  in- 
terim assistance  and  rehabilitation  will 
be  considered  to  be  provided  in  connec- 
tion with  other  physical  development  ac- 
tivities if  such  physical  development  ac- 
tivities are  being  undertaken  in  the  cur- 
rent program  year  or  within  two  program 
years  immediately  prior  to  or  subsequent 
to  the  current  program  year;  or,  in  the 
case  of  a  discretionarj*  grantee  pursuant 
to  §  570.402,  during  the  designated  pro- 
gram period  of  such  discretionary  grant 

(5t  Special  projects  directed  to  the 
removal  of  material  and  architectural 
barriers  in  publicly  or  privately  owned 
buildings,  facilities,  and  improvements 
which  restrict  the  mobihty  and  accessi- 
bility of  elderly  or  handicapped  persons. 
•  •  •  •  • 

1 12 1  Activities  necessarv  :  <i'  To  de- 
velop a  comprehensive  community  de- 
velopment plan.  For  the  purpose  of  this 
paragraph,  the  term  "comprehensive 
community  development  plan"  means  a 
statement  or  statements  (in  words,  maps, 
illustrations,  or  other  methods  of  com- 
munication* which- identify  the  present 
conditions,  needs,  and  major  problems  of 
the  applicant's  jurisdiction  relating  to 
the  full  range  of  community  development 
and  housing  concerns  and  setting  forth 
objectives,  policies,  and  standards  to  as- 
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sifit  the  applicant  in  developing  and  Im- 
plementing a  community  development 
program.  The  activities  to  develop  a  com- 
prehensive community  development  plan 
may  include: 

(A)  Data  gathering  and  studies  nec- 
essary for  the  development  of  the  plan 
or  its  components,  excluding  tlie  gather- 
ing of  detailed  data  and  preparing  of 
analyses  necessary  for  the  engineering 
and  design  of  facilities  or  activities  in- 
eligible for  assistance  under  this  part 
pursuant  to  §  570.201; 

(B)  Development  6i  statements  of  ob- 
jectives, policies,  and  standards  regard- 
ing proposed  or  foreseeable  changes  in 
present  conditions  or  problems  of  con- 
cern to  the  applicant;        ^ 

(C)  Development  of  a  three-year  com- 
munitr  development  plan  summary  pur- 
suant to  §  570.303(a)  which  identifies 
community  development  needs,  demon- 
strates a  comprehensive  strategy  for 
meeting  those  needs  and  specifies  both 
short-  and  long-term  objectives  to  guide 
the  applicant's  community  development 
program; 

(D)  Functional  planning,  including, 
but  n»t  limited  to,  the  preparation  of 
plans  for  land  use,  housing,  open  space, 
recreation,  utilities,  historic  preservation, 
economic  development,  communitywide 
environmental  assessments,  and  other 
community  development  programs,  facil- 
ities, and  activities  to  the  extent  eligible 
for  assistance  pursuant  to  this  subpart; 

<E)  The  collection  of  detailed  data, 
preparation  of  analyses,  engineering  and 
design  of  facilities  and  activities  eUglble 
lor  assistance  pursuant  to  this  subpart, 
for  wkich  the  appropriate  environmental 
clearances  have  been  completed  pursuant 
to  24  CFR  Part  58,  but  only  such  public 
services  as  are  eligible  for  assistance  pur- 
suant to  §  570.200(a)  (8) ;  and 

<P)  Development  of  other  actions  nec- 
essarjr  for  the  implementation  of  the 
plan  including  the  development  of  codes, 
ordinances,  and  regulations,  and  the  as- 
sessment of  the  enviroiunental,  social, 
and  economic  consequences  resulting 
from  the  objectives,  policies,  standards, 
and  activities  set  forth  by  the  plan. 

(11)  TO  develop  a  pollcy-plannlng-man- 
agement  capacity  so  that  the  applicant 
may  (A)  set  long-term  goals  and  short- 
term  objectives  related  to  the  community 
development  and  housing  needs  of  its 
jurisdiction:    <B>    devise  programs  and 
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activities  to  meet  thesQ  goals  and  objec- 
tives; <C)  evaluate  the  progress  of  such 
programs  and  activities  and  the  extent 
to  which  the  goals  and  objectives  have 
been  accomplished  and  (D)  carry  out  the 
management,  coordination,  and  monitor- 
ing of  the  activities  and  programs  that 
are  a  part  of  the  applicant's  community 
development  program.  i 

*  *  «  •  •        I 

3.  Section  570.201  would  be  amended 
by  reserving  paragrai*  (a)(3)  and  re- 
vising paragraphs  (a)(4i,  (a^<8>.  (c\ 
(f) ,  and  (g)  as  follows: 

§  .'>70.201        Iii.li;>il.l«- ;i<li\ifM>.  [ 

(a)    •   *    ' 

(3)    [Reserved J 

<4)  Schools  and  educational  latilities, 
(including  elementary,  secondary,  col- 
lege and  university  facilities^ .  For  the 
purpose  of  this  paragraph, 

(i)  A  neighborhood  facility,  senior 
center,  or  center  for  the  handicapped  in 
which  classes  in  practical  and  vocational 
activities  (such  as  first  aid,  homemaking, 
crafts,  etc.)  may  be  taught,  are  not  con- 
sidered as  school  or  educational  facili- 
ties; and 

(ii)  Any  facility,  othei-wise  eligible  for 
assistance  under  this  part  pursuant  to 
§  570.200(a)(2),  which  is  to  be  located 
on  a  site  controlled  by  a  school  district* 
school  board,  or  similar  public  body: 
Provided,  That  the  access  of  the  general 
public  to  the  facility  is  not  restricted 
during  normal  hours  of  operation,  is  not 
considered  a.s  a  .school  or  ediir;itional 
fa<ilit3'. 

»  •  ^  *  • 

1 8)  Any  facility,  otlierwisc  eligible  for 
assistance  under  this  Part  pursuant  to 
§  570.200(a)(2)  which  is  to  be  provided 
as  a  part  of  a  multiple-use  building/fa- 
cility that  is  otherwise  ineligible  for  as- 
sistance under  this  part,  except  when  (1) 
the  facility  proposed  for  assistance  wiH 
occupy  a  designated  and  discrete  area 
within  the  larger  facility;  and  (ii)  the 
costs  attributable  to  the  facility  proposed 
for  assistance  can  be  determined  as  sep- 
arate and  distinct  from  the  ovei-all  coste 
of  the  m\iltiple-use  building  or  facility. 
For  exemple,  a  senior  center,  which  is  to 
occupy  space  within  a  building  that  is 
otherwise  used  for  the  conduct  of  gen- 
eral governmental  business,  is  eligible  for 
assi.stance  when  it  o<-cuplef^  a  ."iepai-ate 


designated  area  within  the  building  ■  i  e 
the  senior  center  does  not  "float"  to  dif- 
ferent spaces  that  happen  to  be  available 
on  a  less  than  permament  basis)  and  the 
cost  associated  with  providing  the  senior 
center  can  be  determined  as  distinct 
from  the  costs  associated  with  remaining 
ineligible  portions  of  the  building 
t  »  t  «  « 

ic>  Operating  and  maintenance  ex- 
penses. Expenses  associated  with  the  op- 
eration and  maintenance  of  public  facil- 
ities and  works  are  not  eligible  for  as- 
sistance. Examples  include  maintenance 
and  repairs  of  water  and  sewer  and 
parking  facilities,  and  salaries  of  staff 
operating  such  public  facilities  and 
works. 


<f)  New  housiJig  co7istruction.  Con- 
■struction  of  new  permanent  residential 
structures  or  facilities,  or  any  program 
to  subsidize  or  finance  such  construc- 
tion, is  not  a  permissible  use  of  assist- 
ance provided  under  this  part,  except  as 
provided  imder  the  last  resort  housing 
provisions  set  forth  in  24  CFR  Part  43. 
Examples  of  facilities  which  can  not  be 
constructed  are  dormitories,  group 
liomes,  and  halfway  houses.  For  the  pur- 
pose of  this  paragraph,  the  provision 
of  sites,  public  improvements,  and  simi- 
lar activities  for  the  development  of  lov. 
or  moderate  income  housing  are  not  con- 
sidered as  programs  to  subsidize  or  ),- 
iianCe  new  residential  construction. 

«  &  «  4  * 

•  g)  Income  payments.  Except  as  au- 
iliorized  under  §  570.200,  funds  may  no; 
be  expended  for  Income  payments  foi 
housing  and  for  any  other  purpose.  Ex- 
amples include  payments  for  income 
maintenance,  housing  allowances,  down 
payments,  mortgage  subsidies  and  pay- 
ment of  any  tax,  levy,  or  charge  assessed 
against  a  parcel  of  real  estate  in  behall 
of  the  property  owner. 


Issued    at    Wa,shington.    D.C 
aiy  10,  1977. 


,1finu- 


Warhen  H.  Butler, 
Acting  Assistant  Secretary  for 
Community  Planning  and  De- 
velopment. 

jKR  Dor  77   1390  Piled  1    14   77.8  4^  am  t 
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Executive  orders,  and  certain  other  Presidential  documents  promulgated  during  a 
30-year  period  (1936-1965)  are  now  available  in  two  separately  bound  \olumes. 
publislicd  under  Title  3  of  the  Code  of  Federal  Regulations,  priced  as  folknvs:    ' 
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Title  3,   1936-1965  O^nsolidated  Indexes I $3.50 

Title  3,   1936-1965  Consolidated  Tables , $5.25 
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PART  I: 


DEPARTMENT  OF  AGRICULTURE 

Executive  order  designating  certain  officers  to  act  as 
Secretary  of  Agriculture 


RIGHT  TO  READ  ACADEMIES  PROGRAM 

HEW/OE  announces  closing  date  of  3-18-77  for  receipt 
of  applications 
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3357 


SUPPLEMENTAL  SECURITY  INCOME 

HEW/SSA  proposal  on  deeming  of  income;  comments 

by  3-4-77 3316 

MEDICAID 

HEW/SRS  standards  for  services  in  intermediate  care 
facilities  for  mentally  retarded;  comments  by  2-17-77....     3325 
HEW/SRS  notice  of  intent  to  issue  proposal  on  utilization 
control  quarterly  showing  requirements;  comments  by 
3-4-77 3328 

PUBLIC  ASSISTANCE 

HEW/SRS  rules  on  reporting  of  child  abuse  and  neglect 
under  Aid  to  Families  with  Dependent  Children  Program; 


effective   1-18-77. 


3307 


EMERGENCY  SCHOOL  AID 

HEW/OE  announces  closing  date  of  4-11-77  for  receipt 

of  proposals  for  educational  television  projects 3357 

FOOD  ADDITIVES 

HEW/ FDA  permits  use  of  a  terpclymer  In  a  blend  with 
either  polyethylene  or  polypropylene  to  be  used  in  food- 
contact  articles;  effective  1-18-77;  objections  by 
2-17-77  


3302 


MEAT  INSPECTION 

USDA/ APHIS  establishes  standard  for  "country",  "coun- 
try style"  and  "dry  cured"  hams  and  pork  shoulders; 
effective  7-1-78 


BROKERS  AND  DEALERS 

SEC  proposal  on  recordkeeping  affecting  beneficial  own- 
ers of  account;  comments  by  3  4  77 3312 


SERIES  L  1979  NOTES 

Treasury  announces  auction. 


3384 
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(The  Items  In  this  list  were  editorially  compiled  as  an  aid  to  Federal  Registzr  users.  Inclusion  or  exclusion  from  thta  list  hM  : 
,ce.  Since  tbls  list  Is  intended  as  a  reminder.  It  does  not  include  effective  dates  tbat  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


List  of  Public  Laws 


Note:  There  were  no  items  eligible  for 
inclusion  In  the  list  of  Rules  Oozmq  Into 
EiTECT  Today. 


Note:  No  public  bills  which  have  become 
law  were  received  by  the  Office  of  the  Federal 
Register  for  inclusion  In  today's  List  or 
Public  Laws. 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice.  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/tJHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/OH  MO 

CSC 

DOT/OH  MO 

CSC 

DOT/OPSO 

LABOR               1 

DOT/OPSO 

LABOR 

HEW/ FDA 

HEW/ FDA 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration, Washington,  D.C.  20408.         i    '  -  |  I 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page. 

k 


Published  dally,  Monday  through  ftlday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Arcbives  and  Records  Service,  General  Services 
Administration,  Washington,  D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  600,  as  amended;  44  U.S.C., 
Ch.  IB)  and  the  regulations  of  the  Administrative  Conmilttee  of  tke  Federal  Register  (1  CFR  Ch.  I) .  Distribution 
la  made  only  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington.  D.C.  20402. 

The  Fedbui.  Rsgisrk  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  issued 
by  Federal  agenciea.  These  Include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  effect,  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public  Inspection  in  the  Office  of  the  Federal  Register  the  day  bef(X« 
they  are  published,  unless  earlier  Oling  is  requested  by  the  Issumg  agency. 

The  Fkoxkai.  Rsoutkb  will  be  famished  by  mail  to  subscribers,  free  of  postage,  for  $5.00  per  month  or  $50  per  year,  payable 
In  advance.  The  charge  for  individual  copies  is  76  cents  for  each  issue,  or  75  cents  for  each  group  of  pagea  aa  actually  bound. 
Remit  check  or  money  order,  mad*  payable  to  the  Superintendent  of  Documental  UJS.  Government  Printing  OtBoe,  Washington. 
DXi.  20402. 
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Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  by  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  •  a  •  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
issue). 

Scheduling  of  documents  for 
publication. 

Copies  of  documents  appearing  in 
the  Federal  Register. 

Corrections j 

Public  Inspection  Des« 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulatrons  (CFR).. 
Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama-  523-5233 

tions. 

Weekly  Ck)mpilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents....  523-5235 

Index  523-5235 

PUBLIC  LAWS: 

Public  Law  dates  and  numbers 523-5237 

Slip  Laws 523-5237 

U.S.  Statutes  at  Large 523-5237 

Index  523-5237 

U.S.  Government  Manual 523-5230 

Automation    523-5240 

Special  Projects 523-5240 


HIGHLIGHTS— Continued 


PRIVACY  ACT  OF  1974 

Board  for  International  Broadcasting  adopts  routine  use 

for  payroll  system;  effective  1-6-77 3333 

USDA/SCS  proposes  availability  of  records  and  rights  to 
privacy;  comments  by  4—18-77 3311 

MEETINGS— 

Defense  Nuclear  Agency:  Scientific  Advisory  Group  on 

Effects,  3-1  thru  3-4-77 3344 

DOD:  Defense  Intelligence  Agency  Scientific  Advisory 

Committee,  2-15-77 3343 

AF:  Scientific  Advisory  Board  (3  documents).  2-9, 

2-10,  2-11,  2-17,  2-18,  2-28  and  3-1-77..  3342.  3343 
HEW/FDA:  Advisory  Committees  (February  and  March 

1977)  3348 

Toxicological  Research  National  Center  (Patholo- 
gists' Training)  2-2-77 3355 

NSF:  Advisory  Committee  for  Research  Task-Force 

No.  14,  2-3  and  2-4-77 3382 

State:  Study  Group  1  of  U.S.  National  Committee  for 
International  Radio  ConsuKattve  (k)mmittee, 
2-15-77 3384 

PART  II: 

ARBITRATION 

CFTC  amends  dispute  settlement  procedures 3431 


PART  III: 

HOUSING  ASSISTANCE 

HUD/CP&D  proposal  on  Community  Development  Block 
Grants;  comments  by  2-21-77 3435 

PART  IV: 

ALIEN  EMPLOYMENT 

Labor/ ETA  revises  certification  process  (2  documents); 
effective  2-18-77 3440 

PART  V: 

EQUAL  EMPLOYMENT  OPPORTUNITY 

Labor/ FCCPO  publishes  final  rulemaking;  effective 
1-18-77  and  2-17-77 3453 

PART  VI: 

POSTAL  SERVICE  MANUAL 

PS  issues  miscellaneous  amendments 

PART  VII: 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

HUD/FIA  list  of  flood  prone  areas  of  communities  sub- 
ject to  Section  202  prohibition  of  Federal  and  federally 
related  assistance 3671 
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AlimiinUm  wire  connections; 
household  systems;  safety 
standards    3342 

DEFENSE  DEPARTMENT 

See  also  Air  Force  Department. 
Notices 

Meetings: 

^^  Defense  Intelligence  Agency  Sci- 
entific Advisory  Committee..    3343 

Or^tmization  and  functions: 

frmative  Action  Board -.    3343 

ENSE  NUCLEAR  AGENCY 

fices 

Meetings: 
Scientific  Advisory  Group  on  Ef- 
fects    (SAGE) _.     3344 

DOMESTIC  AND  INTERNATIONAL 
BUSINESS  ADMINISTRATION 

Notices  ^ 

Scientific     articles:     duty     free 
entry: 

Purdue  University  et  al 3340 

Vanderbllt  University  et  al 3340 


DRUG  ENFORCEMENT  ADMINISTRATION 

Notices 

Registration    applications,    etc.; 
controlled  substances: 
Hoffman  LaRoche,  Inc 3363 

EDUCATION  OFFICE 

Notices 

Applications  and  proposals,  closing 
dates: 
Educational  television  projects.    3357 
Right  To  Read  reading  acade- 
mies   program 3357 

EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

Rules 

Alien  permanent  employment  in 
U.S. ;  labor  certification 3440 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rules 

Water  pollution  control: 
Analysis  of  pollutants;  test  pro- 
cedures; correction 3306 

Notices 

Food  additive  petitions: 
Nor-Am  Agricultural  Products, 

Inc 3344 

Pesticide  applicator  certification; 

State  plans:  , 

Connecticut 3344 

West  Virginia 3344 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Rules 

Aviation  services: 
Telemetry  transmitters;  stand- 
ards   3308 

Cable  television: 
Reporting    requirements;    cor- 

rectipn __.    3308 

Radio  brdadcast  services: 
Emergency    broadcast   system; 

updated  rules;  correction 3308 

Radio  frequency  devices: 
Reporting     requirements     and 
technical  requirement  compli- 
ance; editorial  changes 3308 

Notices 

Rule  making  proceedings  filed, 
petitions  by  various  companies—    3345 

FEDERAL  CONTRACT  COMPUANCE 
PROGRAMS  OFFICE 

Rules 

Equal  employment  opportunity; 
CFR  Chapter  reorganized _    3453 

Handicapped  workers,  affirmative 
action  obligations  of  contrac- 
tors and  subcontractors;  correc- 
tion      3307 

FEDERAL  INSURANCE  ADMINISTRATION 

Notices 

Flood  Insurance  Program,  Na- 
tional : 
Communities  with  special  haz- 
ard areas,  subject  to  prohibi- 
tion of  Federal  assistance; 
list— 3571 
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CONTErfTS 


FEDERAL  POWER  COMMISSION 

Noftices 

Certificates  of  public  convenience 
and  necessity;  applications, 
abandonment  oi  service  and 
petitions  to  amend: 

Shell  OU  Co 3346 

Hearings,  etc.: 

Citizens  Utilities  Co 3345 

Pennsylvania  Power  Co 3345 

FEDERAL  RESERVE  SYSTEM 
Notices 

Applications,  etc.: 
Nli  Industries,  Inc 3357 

FEDERAL  TRADE  COMMISSION 

Rules 

Procedures  and  practice  rules : 
Nonadjudicative       procedures; 

consent  agreement 3800 

FOOD  AND  DRUG  ADMINISTRATION 

Rules 

Food  additives : 
Olefin  polymers 3302 

Notices 

Committees;  establishment,  re- 
newals, etc. : 
Tozlcologlcal  Research  National 
Center,  Science  Advisory 
Board;  request  for  nomina- 
tions      3355 

Meetings: 
Advisory    committees,    panels, 

etc 3348 

Toxlcological  Research  National 
Center,  training  of  experi- 
mental pathologists 3355 

FOREST  SERVICE 
Notices 

^vlronmental  statements;  avail- 
ability, etc. : 

Chugach  National  j^orest,  Can- 
nery Creek  Timber  Sale, 
Alaska   3332 

Siskiyou  National  Forest,  Rogue- 
Illinois  Planning  Unit,  Oreg..    3332 

Sluslaw  National  Forest,  Oregon 
Dunes  National  Recreation 
Area,  Oreg.  (2  documents)  __„    3332 

Tongass  National  Forest,  Borax 
Mining  Access  Road/Quartz 
HlU  Prospect,  Alaska 3333 

GEOLOGICAL  SURVEY 
Proposed  Rules 

Outer  Continental  Shelf;  geologi- 
cal and  geophysical  explora- 
tions; submission  of  data 3321 

Notices 

Coal  leasing  areas : 

Montana   3360 

North  Dakota 3360 

Wyoming 3360 

HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

See  also  Education  Office;  Food 
and  Drug  Administration;  So- 
cial smd  Rehabilitation  Service; 
Social  Security  Administration. 


Proposed  Rules 

Adjudicative  hearings,  public  at- 
tendance; inquiry 3325 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  Commimity  Planning  and  De- 
velopment, Ofllee  of  Assistant 
Secretary ;  Federal  Insurance 
Administration;  Interstate  Land 
Sales  Registration  Office. 

INDIAN  AFFAIRS  BUREAU 

Proposed  Rules 

Irrigation  projects;  operation  and 
maintenance  charges: 

Pyramid  Lake  Irrigation  Proj- 
ect, Nev.  and  San  Carlos  Res- 
ervation Irrigation  Project, 
Ariz 3319 

Walker  River  Indian  Irrigation 

Project,  Nev 3319 

INTERIOR  DEPARTMENT 

See  Geological  Survey;  Indian 
Affairs  Bureau;  Land  Manage- 
ment Bureau;  National  Park 
Service;  Reclamation  Bureau. 

INTERNATIONAL  BROADCASTING  BOARD 

Notices 

Pasrroll  records  system,  adoption, 
additional  routine  use 3333 

INTERSTATE  COMMERCE  COMMISSION 
Rules 

Railroad      car     service      orders; 

vsuious  companies: 
Chicago,  Milwaukee,  St.  Paul  & 

Pacific  Railroad  Co 3310 

Consolidated  Rail  Corp 3310 

Missouri  Pacific  Railroad  Co.—    3309 
Vermont  Northern  Railroad  Co_    3309 

Notices 

Fourth    section    applications    for 

relief 3386 

Hearing  asslgimients 3386 

Motor  carriers : 
Irregular   route   property   car- 
riers; gateway  elimination 3386 

Temporary  authority  applica- 
ticwis  3387 

INTERSTATE  LAND  SALES  REGISTRATION 
OFFICE 

Notices 

Land  developers;  investigatory 
hearings,  orders  of  suspen- 
sion, etc.: 

Bethany  West.  A  and  B,  East 
Coast  Resorts,  Inc 3357 

Blue  Ridge  Manor  (2  docu- 
ments)     3357,  3358 

Grandfather  Golf  and  Country 
Club  3358 

Sunset  Groves 3359 

Timber  Hill,  Inc 3369 

JUSTICE  DEPARTMENT 

See  Antitrust  Division;  Drug  En- 
forcement Administration. 


LABOR  DEPARTMENT 

See  also  Employment  and  Train- 
ing Administration;  Federal 
C(»itract  Compliance  Programs 
Office;  Lab<»--Management  Re- 
lations Services  OfBce;  Occupa- 
ti<Mial  Safety  and  Health  Ad- 
ministration; Pension  and  Wel- 
fare Benefit  Programs;  Wage 
and  Hour  Division. 

Rules 

Immigrant  labor  certifications ; 
CFR  Part  deleted  and  regula- 
tions transferred  to  ETA 3440 

Notices 

Adjustment  assistance: 

Abraham  Eckhaus 3364 

Airco  Alloys 3365 

Alabama  By-Products  Corp 3365 

Alumlnimi  Co.  of  America 3365 

American  Valve  Manufacturing 

Corp. 3366 

ARA     Services     of     Southern 

Wisconsin 3364 

Artvogue  of  California 3366 

Bethlehem  Steel  Corp.  (5  docu- 
ments)   3366-3368 

Brown  Shoe  Co 3368 

Burroughs,  Inc 3368 

Canteen  Corp 3369 

Century  Glove  Inc 3369 

Coca  Cola  Bottling  Co 3369 

Copperweld  Corp 3370 

Copperweld  Steel  Co 3370 

Crane  Co 3370 

Daval  Manufacturing  Co 3371 

Eastern  Plastics  of  Maine,  Inc.-  3371 

Electro  Motive  Corp 3371 

Heavenly  Shoe  Co 3372 

rrr  corp 3372 

Jones  ti  Laughlin  Industries  (2 

documents)    3373 

Jones  &  Laughlin  Steel  Corp 3373 

Judson  Steel  Corp 3374 

Kenosha  Cartage  Co.,  Inc 3374 

Lady     Suzanne     Foundations, 

Inc    3374 

Liggett  Spring  &  Axle  Co 3375 

Lone  Star  Steel  Co 3375 

Muench-Kreuzer  Candle  Corp. 

(2   documents) 3376 

My  Own  Blouse,  Inc 3375 

National  Steel  Corp 3376 

Nu-Car  Carriers,  Inc..  et  al 3377 

Ohio  Ferro  Alloys  Corp 3377 

Perry  Manufacturing  Corp 3378 

Prestige  Shoe  Co 3378 

Reynoldsville  Industries,  Inc 3379 

Rubber  Corp.  of  Arkansas 3379 

Sebastian,  Jack,  Shoe,  Inc 3372 

Standard    Alliance    Industries, 

Inc    3379 

Standee  Manufacturing  Corp 3380 

True  Temper  Corp.;  correction.  3380 

U-Brand  Corp 3380 

U.S.  Steel  Corp 3380 

Wellington  Leather,  Inc 3381 

Wilton  Corp 3381 
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LABOR-MANAGEMENT  RELATIONS 
SERVICES  OFFICE 

Proposed  Rules 

Urban  mass  transportation  sys- 
tems, financing ;  appUcatioDs 
and  certification  of  acceptable 
employee  protective  arrsknge- 
ments  3319 

LAND  MANAGEMENT  BUREAU 

Notices 

Applications,  etc.: 

Montana   3360 

Wyoming  (2  documents) 3360 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Notices 

Endangered  species  parts  or  prod- 
ucts; certificates  of  exemption 
(2  documents) 3341 

Meetings : 
Western  Pacific  Fishery  Man- 
agement Coimcil;  correction.    3342 

NATIONAL  PARK  SERVICE 

Nofices 

Historic  Places  National  Register; 
pending  nominations 3361 

NATIONAL  SCIENCE  FOUNDATION 

Notices 

Committees ;     establishment,    re- 
newals, etc.: 
Minority  Programs  in  Science 
Education  Advisory  Commit- 
tee      3381 

Meetings : 
•Risk  Group   14.  Advisory  Re- 
search Committee 3382 

OCCUPATIONAL  SAFETY  AND  HEALTH 
ADMINISTRATION 

Rules 

Health  and  safety  standards: 
Coke  oven  emissions  exposure; 
correction  3304 


[  CONTENTS 

PENSION  AND  WELFARE  BENEFIT 
PROGRAMS 

Notices         ' 

Meetings: 
Employee  Welfare  and  Penskm 
Benefit  Plans  Advisory  Coun- 
cU   3364 

POSTAL  SERVICE 
Rules 

Postal  Service  Manual: 
Domestic    services,    transmittal 
letter 3469 

RECLAMATION  BUREAU 

Rules 

Teton  Dam  failure;  claims  for 
damages  or  loss ;  Power  County, 
Idaho  3307 

RENEGOTIATION   BOARD 

Proposed  Rules 

Sunshine  Act  implementation ; 
public  notice  and  observation  of 
meetings 3322' 

RURAL  ELECTRinCATION 
ADMINISTRATION 

Notices 

Loan  guarantees  proposed: 

Big  Rivers  Electric  Corp 3333 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Rules 

Securities  Exchange  Act: 
Uniform   net   capital;    munici- 
pal securities 3301 

Proposed  Rules 

Investment,  Security,  and  Secu- 
rities Exchange  Acts : 
Brokerage  placement  practices, 
disclosure      by      investment 
managers;  extension  of  time-    3312 
Securities  Exchange  Act: 
Exchange  members,  brokers  and  1 

dealers;    record  keeping  re-  ' 

quirement   3312 

Notices 

Self  -  regulatory     organizations; 
proposed  nUe  changes: 
Midwest    Clearing    Corp.    and 
Midwest  Securities  Trust  Co. 

(2  documents) 3382,  3383 

Hearings,  etc.: 
Nationsd  Association  of  Securi- 
ties Dealers.  Inc 3383 


SOCIAL  AND   REHABILITATION    SERVICE 

Rules 

Financial  assistance  programs: 
Eligibility  coverage  and  condi- 
tions ;  child  abuse  and  neglect 
notification 3307 

Proposed  Rules 

Medical  assistance  programs: 
Mentally  retarded,  intermediate 

care  facilities 3325 

Utilization    control;     quarterly 

report  requirement;  inquiry.     3328 

SOCIAL  SECURITY  ADMINISTRATION 
Proposed  Rules 

Aged,  blind,  and  disabled;  supple- 
mental security  income  for: 
Income,  deeming 3316 

SOIL  CONSERVATION  SERVICE 
Proposed  Rules 

Freedom  of  information,  availabil- 
ity, and  right  to  privacy.^. 3311 

STATE  DEPARTMENT 

Notices 

Meetings : 
International  Radio  Consulta- 
tive Committee,  U.S.  National 
Committee 3384 

TREASURY  DEPARTMENT 

See  also  Comptroller  of  Cui'rency. 
Notices 

Authority  delegations: 
Inspector  General  for  Interna- 
tional Finance,  et  al.;  foreign 

intelligence  activities 3384 

Notes,  Treasury: 
L-1979  series 3384 

WAGE  AND  HOUR   DIVISION 
Rules 

Puerto  Rico;  wage  orders;  certain 
industries: 

Jewelry  products 3303 

Rubber  and  miscellaneous  plas- 
tics products 3303 
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A  Cumulative  List  of  CFR  Sections  Affected  is  published  separately  at  the  end  of  each  month.  The  guide  lists  the  parts  and  sections  affected 
by  documents  published  since  the  revision  date  of  each  title. 
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Executive  Orders:         / 

11793  (Revoked  by  EO  11957) 3295 
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213 3297 
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Proposed  Rules: 

661 3311 
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16. 3299 
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288 3299 
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416 3316 
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570 3437 
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60 3440 

613 3303 
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1910 3304 

Proposed  Rules: 

215 3319 
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251 3321 

32  CFR 
Proposed  Rules: 

1482 3322 
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111 3470 
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136 3306 
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60-30 3462 
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233 3307 

Proposed  Rules: 
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249 3325 

250-- --     3328 
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CUMULATIVE  LIST  OF  PARTS  AFFECTED  DURING  JANUARY 

The  following  numerical  guide  is  a  list  of  parts  of  each  title  of  the  Code  of 
Federal  Regulations  affected  by  documents  published  to  date  during  January. 


1  CFR  « 

Proposed  Rules: 

442 1267 

3  CFR 

Executive  Orders: 

10480  (Amended  by  EO  11956) 2947 

11490  (Amended  by  EO  11353) 2491 

11651  (Amended  by  EO  11951) 1453 

11724  (Superseded  by  EO  11964)  __  2297 

11793  (Revoked  by  EO  11957) 3295 

11821  (Amended  by  EO  11949) 1017 

11921  (See  EO  11953) 2491 

11949 1017 

11950 1451 

11951 1453 

11952 2293 

11953 2491 

11954 2297 

11955 2499 

11956 2947 

11957 3295 

5  CFR 

213 1455.  2949.  3297 

610 3297 

1410 2299 

7  CFR 

1 743 

2 2968 

26 1019 

55 2969 

56 2970 

59 2971 

70 - 2971 

216 '- 2971 

226 1475 

354 1475 

718 - 2973 

722 1476 

726 2300 

729 749 

730— 2301 

905 1022 

907 1230.  2665 

9X0 1476, 2977.  3297 

928- - 1,  2,  2665 

9S9 2308 

971 2666 

981 3159 

1430 - 3 

1473 2977 

1122 1023.  2051 

1843 -'- 1231 

1845 2308 

Proposed  Rules: 

52 3178 

270 1479 

271 _ 1479 

272 780.  2328 

275-- 1479 

661 3311 

730 780 

967 2691 

987 - 2503 

1063 1356 

1070 1356 

1078 1356 

1079 1356 

1206 2503 


7  CFR — Continued  i 

Proposed  Rules — Continued 

1421 2328 

1434 2980 

1701_ 1479 

1473 2977 

9  cm 

73 2949.  3297 

97 1455 

113 750,  1456 

317 3298 

319 751.  3298 

381 2949 

Proposed  Rules: 

92 1483 

10  CFR 

100 2051 

140 46 

Ch.  n 1036 

212 1036,  1456,  2308 

Proposed  Rules: 

2    3178 

51 3178 

212___ 2646 

12  CFR 

4 2950 

16     , 2200.  3299 

202      1242,2950 

206 3171 

207 968 

211 752 

212   2951 

213 752 

220 752 

221 968 

224  968 

225-    752.  1263,  2951 

226 —  753,  1264,  2650 

227  -   2950 

265 , 2501,  2950 

563 2952 

570 2952 

601 - 2666 

704 1458: 

Proposed  Rules:  ( 

226 780, 1268 

505b 2503 

523 2338 

545 2328 

564 2328 

604_--: 55,  2078 

13  CFR 

309 753 

Proposed  Rules: 

112    -- -- 2506 

121 2505,  2980 

14  CFR 

25  _ 2052 

37 -i. 19 

39 1217, 1218.  2053-2055,  3170 

71__ _-_  300,  2055, 2056,  3170,  3171 

73_ 300 

75 -  300 

I  I 


14-  CFR — Continued 

97 1219,  2056,  3171 

221a 1220 

241 1219 

288 3299 

302 2667 

378a 2309 

385 1220,  2667.  2668 

Proposed  Rules: 

39 1268-1270 

71 1270.  1271.  2078,  2079,  3179 

152 2850 

239 2693 

288 1271 

298 2692 

310b 2995 

370 2995 

399 3180 

15  CFR 

369 _- 2057 

371 1222 

377 1222 

931 1164 

Proposed  Rules: 

920 — —  2507 

16  CFR 

2 3300 

13 3-5 

1201 —  1428 

Proposed  Rules: 

M> 2980 

4 2079 

438 1483 

447 2694 

450 1038 

801 3181 

1301 1484 

17  CFR 

1 2628 

180 3433 

200 753 

211  2058 

240 753.  754.  2060,  3301 

241 759 

276 2953 

Proposed  Rules: 

239 3312 

240 781.  782,  3312 

249 782 

270 --  3312 

275 3312 

18  CFR 

2      2954 

11 12:^6 

141 6 

154 2954 

300 2668 

Proposed  Rules: 

1   __  2079 

2      2329 

3 2079 

154 1272 

157 _ 56 


19  CFR 

4 3160 

6 2309 

10 - —  2309, 2310, 3161 

153 -  2501 

172 ^I 3161 

Proposed  Rules: 

1 '__  2329 

113 2330 

201 ^_ - 805 

20  CFR 

404 2062 

405 1028 

416 2062 

614.__ .  1459 

656 3440 

Proposed  Rules: 

416 __  2079.  3318 

21  CFR 

2 1459 

4 3108 

8 _._ _.  1459 

102 761 

121-_ _ __.  1460,  1461,  3302 

314 1624, 1638,  3109 

320 1624, 1638 

514 3109 

520 1462 

540 1462 

558 761, 1463,  2312 

PROP06CD  RULIS: 

1— - 2330 

3e ___  1483 

11 806 

18 ^ 2330 

121 1483 

128d 807 

369 2330 

500 2330 

510 2981 

701 2330 

740 2330 

801 2330 

22  CFR 

41 2501 

42 _ 2501 

23  CFR 

625 6 

712 _ 7 

^  24  CFR 

203 762 

207 764.  2954 

213 764.  2954 

221- 765.  2954 

231 766.  2954 

241 763,  3162 

280 960 

1905— .  3162 

1914 __    2193 

1917— l206i3-2068 

3282 2576 

Proposed  Rules: 

201- 1487 

279 3112 

406 -__    2796 

f2i 1488 

570— 3292,  3437 

?f?= 3181 

1917 2082 


FEDERAL  REGISTER 
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7 1469, 1471,  2954 

41 2671 

48 2671 
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Proposed  Rules: 

1 57.  2694. 3181 

54 1488 

301 1038. 1489 

28  CFR 

0 ___ 3163 

Proposed  Rules: 

32 1390 

29  CFR        I 

15 769 

60 3440 

94 1656.  2426 

95 2427 

96 2428 

97 1656 

98 2428 

99 773.  2430 

511 _ 2313 

609 2954 

613 3303 

672 2955 

673 _._.  2955 

720 3303 

1601 3163 

1910 i 2956.  3304 

1926 . 2956 

1952 2313 

2608 2677 

2610- 2678 
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90 2981 

215 3319 

1910-- 808, 1742,  1806 

2550 1488. 1618 

30  CFR 

100 1214 

Proposed  Rules: 

11 2986 

77 2800 
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31  CFR 

1 2311 

51 2196,  2422 

101 1471 

210 9 

515 1472 

32  CFR 

256 773 

2000 2679 

Proposed  Rulbs: 

242a 1492 

903 2085 

1482 3322 
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40 1, 

?2-  - 2681 

159 11 

183 2681.  2683 

Proposed  Rules: 

115 3181 

161 3182 

209 2572 

34  CFR 

Ch.  I 12 

232 ""  1478 

36  CFR 

212 2957 

221 2957 

Ml 2957 

251 2957 

261 2957 

262 2961 

271 2962 

272 _ 2962 

291 - - 2962 

295 2962 

606 1473 

Proposed  Rttlbs: 

16 _.   812 

17 . 812 

37  CFR 

201 _. 2962 

Proposes  Rules: 

1 2632 

3 — 2632 

5 2632 

38  CFR 

0 2ai4 

3 2069 

17 2316 

39  CFR 
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presIdentlQl  ckxuments 

Title  3— The  President 

Executive  Order  11957  •  January  13,  1977 

Designation  of  Certain  Officers  To  Act  as  Secretary  of  Agriculture 


By  virtue  of  the  authority  vested  in  me  by  Section  3347  of  Title  5  and  Section  301 
of  Title  3  of  the  United  States  Code,  and  as  President  of  the  United  States  of  America, 
it  is  hereby  ordered  as  follows : 

Section  1 .  During  any  period  when,  by  reason  of  absence,  disability,  or  vacancy 
in  office,  both  the  Secretary  of  Agriculture  and  the  Deputy  Secretary  (k  Agriculture 
are  not  available  to  exercise  the  powers  or  perform  the  duties  of  the  Office  of  Secretary, 
the  officers  from  the  Department  of  Agriculture  whose  appointments  are  vested  in  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  act  as  Secretary  in 
such. order  as  the  Secretary  of  Agriculture  may  from  time  to  time  prescribe.  If  no  such 
order  of  succession  is  in  effect  at  that  time,  then  such  officers  shall  act  as  Secretary  in 
the  descending  order  of  rank,  as  established  by  the  listing  of  their  offices  in  Sections 
5314,  5315  or  5316  of  Title  5  of  the  United  States  Code  and,  at  each  level  of  the 
Executive  Schedule,  in  the  order  in  which  they  shall  have  taken  oath  as  such  officers. 

Sec.  2.  Executive  Order  No.  11793  of  July  10,  1974,  is  hereby  revoked. 


y^rtU/  ^    ^2^ 


The  Whfte  House,        1 
January  13,  1977. 


[FRDoc.77-1804FUed  1-14-77  ;4 :44  pm] 
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rules  ond  regulations 


Thl«  section  of  the  FEDERAL  REGISTER  contains  regulatory  documents  having  general  appticabiltty  and  legal  effect  most  of  which  are 
keyed  to  and  codified  In  the  Coda  of  Fedef«I  Regulations,  which  is  published  under  60  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  firs*  FEDERAL 
REGISTER  issue  of  each  month. 


Title  5 — Administrative  Personnel 

CHAPTER  I — CIVIL  SERVICE 
COMMISSION 

PART  213— EXCEPTED  SERVICE 

Department  of  State 

Section  213.3304  Is  amended  to  show 
tiiat  one  position  of  Special  Assistant  to 
the  Secretary  is  excepted  tmder  Sched- 
ule C. 

Effective  January  18.  1977,  §  213.3304 
(a)  (25)  is  added  as  set  out  Iselow: 

§  213.3304     Department  of  State. 

(a)   Office  of  the  Secretary. 

•  •  *  •  • 

(25)  One  Special  Assistant  to  the  Sec- 
retary. 

(6  U.S.C.  3301,  3302;  EO  10577,  3  CFR  1954- 
1968  Comp.,  p.  218.) 

Uniteo  States  Civil  Serv- 
ice ComcissiON, 
James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[PR  Doc.77-1593  Piled  l-17-77;8:45  am] 


PART  610 — HOURS  OF  DUTY 

Amending  Hours  of  Duty  and  Holiday 
Regulations 

The  Civil  Service  Commission  is 
amending  Part  610  to  (1)  reflect  the 
statutory  changes  effected  by  sections 
6  and  7,  Pub.  L.  92-392,  making  prevail- 
ing rate  employees  subject  to  hours  of 
duty  provisions  of  §  6101  of  title  5,  United 
States  Code,  and  Subpart  A  of  this  Part; 
(2)  update  regulations  to  conform  to 
Executive  Order  No.  11582,  which  now 
governs  holiday  observances,  and  (3)  re- 
voke a; .  subsection  which  is  no  longer 
necessary  pertaining  to  the  observance 
of  holidays. 

Sections  610.101,  201,  and  202  are 
amended,  as  set  out  below. 

§  610.101      Coverage. 

This  subpart  applies  to  each  employee 
to  whom  Subpart  A  of  Part  550  applies 
and  to  each  employee  whose  pay  is  fixed 
and  adjusted  from  time  to  time  under 
section  5343  or  5349  of  title  5,  United 
States  Code,  or  by  a  wage  board  or  sim- 
ilar administrative  authority  serving  the 
same  purpose. 

§  610.201      Identification  of  holidays. 

In  this  subpart,  "holiday"  has  the  same 
meaning  given  that  word  in  section  2(a) 
of  Executive  Order  No.  11582. 

§  610.202      Determining  the  holiday. 

For  purposes  of  pay  and  leave,  the  day 
to  be  treated  as  a  holiday  is  determined 
as  follows: 


(a)  When  a  holiday  falls  on  a  work- 
day in  an  employee's  basic  workweek  (as 
defined  in  J  610.102(c) ),  tiiat  workday 
is  his  or  her  holiday. 

(b)  When  a  holiday  falls  on  a  non- 
workday  outside  an  employee's  b€isic 
woricwe^,  the  day  to  be  treated  as  his 
or  her  holiday  is  determined  in  accord- 
ance with  section  6103(b)  of  title  5, 
United  States  Code,  and  Executive  Order 
No.  11582. 

(5   UJ3.C.    6101;    sec.    1(1)    of    E.O.    11228,    3 
CPB  1964-1966  Oomp.,  page  317.) 

Non:. — The  CnvU  Service  Commission  has 
determined  that  this  document  does  not  con- 
tain a  major  proposal  requiring  preparation 
of  an  Inflation  Impact  Stat«nent  under 
Executive  Order  11821  and  OMB  Circular 
A-107. 

United  States  (^ivil  Serv- 
ice Coioassion, 

James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

IPB  Doc.77-1592  Piled  l-17-77;8:46  am) 

Title  7 — Agriculture 

CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS.  VEGE- 
TABLES. NUTS).  DEPARTMENT  OF 
AGRICULTURE 

[Lemon  Regulation  74,  Amdt.  1  ] 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitation  of  Handling 

This  regulation  increases  the  quantity 
of  California-Arizona  lemons  that  may 
be  shipped  to  fresh  market  during  the 
weekly  regulatimi  period  January  a-15, 
1977.  The  quantity  that  may  be  shipped 
is  increased  due  to  improved  market  con- 
ditions for  California-AriEona  lemons. 
The  regulation  and  this  amendment  are 
issued  pursuant  to  the  Agricultural  Mar- 
keting Agreement  Act  of  1937,  as 
amended,  and  Marketing  Order  No.  910. 

(a)  Findings.  (1)  Pursuant  to  the  mar- 
keting agreement,  as  amended,  and 
Order  No.  910,  as  amended  (7  CFR  Part 
910) ,  regulating  the  handling  of  lemons 
grown  in  California  and  Arizona,  effec- 
tive imder  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674) ,  and  upon  the  Imsis  of  the  recom- 
mendations and  information  submitted 
by  the  Lemon  Administrative  Commit- 
tee, established  under  the  said  amended 
marketing  agreement  and  order,  and 
up<m  other  available  information,  it  Is 
hereby  found  that  the  limitation  of  han- 
dling of  such  lemcHis,  as  hereinafter  pro- 
vided, will  tend  to  effectuate  the  declared 
policy  of  the  act. 


(2)  The  need  for  an  increase  in  the 
quantity  of  lemons  available  for  hcmdling 
during  the  current  week  results  from 
changes  that  have  taken  place  in  the 
marketing  situation  since  the  issuance 
of  Lemon  Regulation  74  (42  FR  1476). 
The  marketing  picture  now  indicates 
that  there  is  a  greater  demand  for 
lemons  than  existed  when  the  regulation 
was  made  effective.  Therefore,  in  order 
to  provide  an  opportunity  for  handlers 
to  handle  a  sufficient  volume  of  lemons 
to  fill  the  current  market  demsmd 
thereby  making  a  greater  quantity  of 
lemons  available  to  meet  such  Increased 
demand,  the  regulation  should  be 
amended,  as  hereinafter  set  forth. 

(3)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub- 
lic interest  to  give  preliminary  notice, 
engage  in  public  rulemaking  procedure, 
and  postjjone  the  effective  date  of  this 
amendment  until  30  days  after  publica- 
tion hereof  in  the  Federal  Register  <5 
U.S.C.  553)  because  the  time  intervening 
between  the  date  when  information  upon 
which  this  amendment  is  based  became 
available  and  the  time  when  this  amend- 
ment must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient,  and  this  amendment  re- 
lieves restriction  on  the  handling  of 
lemons  grown  in  California  and  Arizona. 

(b)  Order,  as  amended.  Paragraph  (b> 
<!)  of  §910.374  (Lemon  Regulation  74 
(42  FR  1476) )  is  hereby  amended  to  read 
as  follows : 

§  910.371      lemon  Re«;uIuiiori  74. 

*  •  •  •  • 

(b)  Order.  (1)  The  quantity  of  lemons 
grown  in  CaltfcMnia  and  Arizona  which 
may  be  handled  during  the  period  Jan- 
uary 9,  1977  through  January  15,  1977,  is 
hereby  fixed  at  225,000  cartons. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  US  C 
601-674.) 

Dated:  January  12,  1977. 

Charles  R.  Brader, 
Acting  Director.  Fruit  and  Vege- 
table   Division,    Agricultural 
Marketing  Service. 

[PR  Doc.77-1602  PUed  l-17-77;8:46  am] 

Trtle  9 — Animals  and  Animal  Products 

CHAPTER  I— ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVK:E,  DEPARTMENT 
OF  AGRICULTURE 

SUBCHAPTER  C— INTERSTATE  TRANSPORTA- 
TION OF  ANIMALS  (INCLUDING  POULTRY) 
AND  ANIMAL   PRODUCTS 

PART  73 — SCABIES  IN  CATTLE 

Release  of  Area  Quarantined 

This  amendment  releases  a  porti<»  of 
Pinal  County  in  Arizona  from  t^e  areas 


FEDERAL  REGISTER,   VOL.   42,   NO.    12 — TUESDAY.    JANUARY    18,    1977 


3298 

quarantined  because  of  cattle  scabies. 
Tlierefore,  the  restrictions  pertaining  to 
the  interstate  movement  of  cattle  from 
quarantined  areas  contained  in  9  CFR 
Part  73,  as  amended,  will  not  apply  to  the 
excluded  area,  but  the  restrictions  per- 
taining to  the  interstate  movement  of 
cattle  from  nonquarantised  areas  con- 
tained in  said  Part  73  will  apply  to  the 
excluded  area.  No  areas  remain  under 
quarantine  in  Arizona. 

Accordingly,  Part  73,  Title  9,  Code  of 
Federal  Regulations,  as  amended,  re- 
stricting the  interstate  movement  of 
cattle  because  of  scabies  is  hereby 
amended  as  follows: 

§  73I.a      [Amended] 

In  §  73.1a,  paragraph  (c)  relating  to 
the  State  of  Arizona  is  deleted. 

(Sees.  4-7,  23  Stat.  32.  as  amended:  sees.  1 
and  a.  33  Stat.  791-702,  as  amended;  sees. 
1-4,  33  Stat.  1264.  1266.  as  amended:  sees.  3 
and  11,  76  SUt.  130.  132:  (21  n.S.C.  111-113, 
115.  117.  120.  121.  123-126.  I34b,  134f):  37 
.  FR  28464.  28477:  38  FR  19141.) 

Effective  date.  The  foregoing  amend- 
ment shall  become  effective  January  13, 
1977. 

The  amendment  relieves  restrictions 
no  longer  deemed  necessary  to  prevent 
the  spread  of  cattle  scabies  and  should  be 
made  effective  promptly  in  order  to  be 
of  maximum  benefit  to  affected  persons. 
It  does  not  appear  that  public  participa- 
tion in  this  rulemaking  proceeding  would 
make  additional  relevant  information 
available  to  the  Department. 

Accordingly,  under  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  notice  and 
other  public  procedure  with  respect  to 
the  amendment  are  impracticable  and 
unnecessary,  and  good  cause  is  found  for 
making  the  amendment  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C.,  this  13th 
day  of  January  1977. 

Note. — The  Animal  and  Plant  Health  In- 
•pecUon  Service  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  prepc^atlon  ot  an  Inflation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

J.  K.  Atwkll, 
Acting  Deputy  Administrator, 
>  Veterinary  Services. 

(PR  Doc.77-1591  FUed  l-17-77;8:45  am] 


CHAPTER  III — ANIMAL  AND  PLANT 
HEALTH  INSPECTION  SERVICE,  MEAT 
AND  POULTRY  INSPECTION.  DEPART- 
MENT OF  AGRICULTURE 

SUBCHAPTER  A — MANDATORY  MEAT 
INSPECTION 

PART  317— LABELING.   MARKING 
DEVICES.  AND  CONTAINERS 

PART  319 — DEFINITIONS  AND  STAND- 
ARDS OF  IDENTITY  OR  COMPOSITION 

"Country,"  "Country  Style."  or  "Dry 
Cured"  Hams  and  Porfc  Shoulders 

•  Purpose. — ^The  purpose  of  this  docu- 
ment Is  to  establish  standards  of  com- 
position for  "Country,"  "Country  Style," 
or  "Dry  Cured"  hams  and  pork  shoulder 
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products  to  become  effective  July  l, 
1978.  • 

Statement  of  Considerations. — On 
September  5,  1975,  there  appeared  in  the 
Federal  Register  (40  PR  41139-41140)  a 
notice  of  proposed  rulemaking  under  the 
Federal  Meat  Inspection  Act,  as  amended 
(21  U.S.C.  601  et  seq.) .  which  proposed 
to  amend  the  Federal  meat  Inspection 
regulations  (9  CFR  Parts  317  and  319)  to 
establish  standards  of  composition  for 
"Country  Ham,"  "Country  Style  Ham." 
"Coimtry  Pork  Shoulder,"  "Country  Style 
Pork  Shoulder,"  "Dry  Cured  Ham,"  and 
"Dry  Cured  Pork  Shoulder." 

As  the  result  of  such  notice,  a  total  of 
203  comments  were  received  from  proc- 
essors; industrial,  national,  and  State  as- 
sociations; State  Departments  of  Agri- 
culture; academic  institutions;  consum- 
ers; and  the  pohtlcal  commimity.  One 
hundred  and  flfty-eight  comments 
favored  the  proposal,  and  45  comments 
opposed  the  proposal  or  expressed  objec- 
tions or  reservations  to  the  proposal. 

Those  favoring  the  proposal  offered 
these  general  reasons: 

1.  A  standard  would  protect  the  integ- 
rity and  traditional  characteristics  of 
those  products  and  encourage  participa- 
tion in  the  marketplace  by  all  processors, 
including  the  small  processors  who  in- 
clude long-term  aging  as  part  of  their 
process. 

2.  The  consumer  is  entitled  to  know 
that  those  products  conform  to  certain 
requirements. 

3.  The  requirements  allow  processors 
considerable  flexibility  for  Individual  dif- 
ferences, such  as  longer  aging  time  and 
varying  smoking  practices. 

Twenty-five  of  the  comments  stated 
that  the  95°  P.  internal  temperature 
limit  on  product  during  drying  and  aging 
was  unclear  and  could  be  interpreted  to 
mean  that  individuals  who  smoke  their 
product  outdoors  under  natural  climatic 
.conditions  would  be  subject  to  the  tem- 
perature limitation.  During  the  siunmer 
months,  the  natural  climatic  temperature 
may  exceed  95°  F.;  therefore,  these  proc- 
essors would  exceed  the  95*  F.  limits  at 
times  during  the  anoklng  phase.  How- 
ever, in  view  of  the  conditions  and  prac- 
tices imder  which  such  products  are 
prepared  they  would  meet  the  minimum 
standard  requirements  for  curing,  salt 
equalization,  and  aging  time  prior  to  ex- 
ceeding 95'  F.  The  95*  F.  maximum  tem- 
perature was  not  intended  to  apply  to 
such  operations,  and  this  matter  has 
been  clarified  in  the  regulation. 

Five  comments  opposed  the  proposal  oa 
the  basis  that  the  proposed  minimum 
processing  period  of  70-days  for  "Coun- 
try" or  "Country  Style  Ham"  was  an  in- 
adequate time  period  for  developing  a 
finished  product  with  characteristics 
traditionally  associated  with  such  hams, 
especially  in  some  geographic  areas. 
Some  suggested  that  at  least  6  months' 
time  was  needed  and  should  be  required. 
The  Department  has  determined,  on  the 
basis  of  its  review  of  considerable  Infor- 
mation in  connection  with  the  pr(^)osal, 
and  that  received  during  the  commoit 
period,  that  such  a  product  can  be  pre- 


pared in  70  days  with  all  the  significant 
characteristics  that  have  been  associated 
with  the  product. 

Some  comments  stated  that  an  ex- 
pressed requirement  of  a  minimum  of 
4  percent  salt  in  products  containing  cer- 
tain nitrates  or  nitrites  would  cause  un- 
necessary time  and  expense  in  connec- 
tion with  determinations  of  salt  content. 

This  does  not  appear  to  be  a  valid  ob- 
jection since  the  Department  has  deter- 
mined that  a  minimum  of  4  percent  salt 
is  necessary  to  assure  that  such  products 
would  not  develop  bone  sour  or  other 
deep  tissue  spoilage  which  would  not  be 
readily  evident. 

Eight  comments  from  individual  proc- 
essors, one  State  processors'  association, 
one  industry  trade  organization,  and  a 
delegation  of  nine  Congressional  Rep- 
resentatives objected  to  the  need  for 
such  a  regulation.  They  expressed  the 
belief  that  the  Department  should  be 
concerned  only  with  wholesomeness,  and 
the  processor  should  otherwise  be  free  to 
prepare  the  product  as  desired.  They 
stated,  however,  that  if  a  standard  were 
promulgated,  it  should  be  on  the  basis 
of  finished  product  characteristics,  such 
as  percent  moisture,  rather  than  involv- 
ing processing  procedures. 

In  this  connection  it  should  be  noted 
that  section  7(c)  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  607(c)  au- 
thorizes the  Secretary  to  promulgate 
standards  of  identity  or  composition  for 
meat  and  meat  food  products  whenever, 
after  specified  consultations,,  he  deter- 
mines that  such  action  is  necessary  for 
the  protection  of  the  public  and  would 
not  be  inconsistent  with  any  standard 
under  the  Federal  Food,  Drug,  and  Cos- 
metic Act.  The  Secretary  has  determined, 
after  consultations  pursuant  to  the  Act, 
that  the  standards  for  hams  and  pork 
shoulders,  established  herein  are  neces- 
sary for  the  protection  of  the  public  in 
order  to  assure  that  such  products 
labeled  as  "Country,"  "Country  Style," 
or  "Dry  Cured"  have  those  basic  charac- 
teristics that  consumers  associate  with 
such  products  so  labeled  and  that  said 
standards  would  not  be  inconsistent  with 
any  standard  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  Further,  the 
Department  determined  that  specific 
processing  procedures  are  necessary  to 
be  included  in  the  standards  in  order 
to  assure  that  the  finished  products  have 
those  characteristics  associated  with 
such  hams  and  pork  shoulders. 

Product  prepared  in  accordance  with 
the  methods  of  preparation  specified  in 
the  standards  will  result  in  product  capa- 
ble of  being  distributed  without  refriger- 
ation. Therefore,  the  specific  provisions 
in  the  proposal  regarding  this  matter 
are  being  deleted  since  they  are  unneces- 
sary. 

The  Department  recognizes  that  labd 
changes  would  be  required  by  the  estab- 
lishment of  these  standards  and  that  the 
procurement  of  new  labels  takes  time. 
Therefore,  the  standards  will  not  be- 
come effective  and  labds  In  compliance 
with  their  provisions  will  not  be  required 
until  July  1,1978. 
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In  considering  the  technical  aspects  of 
this  rulemaking  as  it  relates  to  trichinae 
treatment  required  for  such  products, 
the  Department  recognized  that,  should 
hams  or  pork  shoulders  be  produced  in 
the  minimum  time  specified  and  at  tem- 
peratures considerably  lower  than  the 
maximum  specified,  the  finished  product 
may  not  have  been  adequately  treated 
for  the  destruction  of  possible  live  tri- 
chinae. In  this  ccHinection  wording  is 
added  to  emphasize  that  none  of  the  pro- 
visions of  the  standards  could  be  inter- 
preted as  discharging  trichinae  treat- 
ment requirements.  The  product  will  be 
required  to  be  treated  in  accordance  with 
such  methods  as  may  be  approved  by  the 
Administrator  upon  request  in  specific 
instances. 

The  proposed  requirement  concerning 
the  internal  salt  content  of  at  least  4 
percent  in  §  309.106(c)  (3)  was  intended 
to  apply  whenever  any  ctHnbination  of 
the  specified  nitrates  or  nitrites  were 
used,  and  this  has  been  clarified. 

The  proposal  specified  four  nutritive 
sweeteners  for  use  as  optional  ingredients 
in  such  products.  The  Department  has 
determined  upon  further  consideration 
that  any  of  the  class  of  "nutritive  sweet- 
eners" should  be  permitted  to  be  used  In  . 
such  products.  This  would  allow  greater 
flexibility  of  formulation  without  chang- 
ing the  basic  characteristics  that  con- 
sumers associate  with  such  products. 

Other  minor  changes  have  been  made 
for  purposes  of  clarification. 

Based  on  all  of  the  information  avail- 
able to  the  Department  it  has  been  de- 
termined to  be  in  the  public  interest  to 
amend  the  Federal  meat  Inspection  reg- 
ulations to  provide  standards  for  the 
subject  products  els  foUows. 

1.  Subpart  D  of  Part  319  is  amended 
by  adding  thereto  a  new  §  319.106  to 
read: 

§  319.106  "Country  Ham,"  "Counlry 
Style  Ham,"  "Dry  Cured  Ham," 
"Connlry  Pork  Shoulder,"  ♦'Country 
Style  Pork  Shoulder,"  and  ''Dry 
Cured  Pork  Shoulder." 

(a)  "Country  Ham,"  "Country  Style 
Ham,"  or  "Dry  C^ired  Ham,"  and  "Coun- 
try Pork  aioulder,"  "Country  Style  Pork 
Shoulder,"  or  "Dry  Cured  Pork  Shoulder" 
are  the  uncooked,  cured,  dried,  smoked 
or  unsmdced  meat  food  products  made 
respectively  from  a  single  piece  of  meat 
conforming  to  the  definition  of  "ham," 
as  specified  in  §  317.8(b)  (13)  of  this  sub- 
chapter, or  from  a  single  piece  of  meat 
f rcHn  a  pork  shoulder.  They  are  pr^?ared 
in  accordance  with  paragraph  (c)  of  this 
section  by  the  dry  application  of  salt 
(NaCl) ,  or  by  the  dry  aiH>lication  of  salt 
(NaCl)  and  one  or  more  of  the  optional 
ingredients  as  specified  in  paragraidi  (d) 
of  this  section.  They  may  not  be  injected 
with  curing  solutions  nor  placed  in  ciuring 
solutions. 

(b)  The  product  must  be  treated  for 
the  destruction  of  possible  live  trichinae 
in  accordance  with  such  methods  as  may 
be  approved  by  the  Administrator  iqxm 
requ<«t  in  specific  instances  and  none  of 
the  provlsl(H)s  of  this  standard  can  be 


interpreted     as     discharging     trichinae 
treatment  requirements. 

(c)  (1)  "Hie  entire  exterior  of  the  ham 
or  pork  shoulder  shall  be  coated  by  the 
dry  application  of  salt  or  by  the  dry 
application  of  salt  combined  with  other 
ingredients  as  permitted  In  paragraph 
(d)  of  this  section. 

(2)  Additional  salt,  or  salt  mixed  with 
other  permitted  Ingredients,  may  be  re- 
applied to  the  product  as  necessary  to 
insure  complete  penetration. 

( 3 )  When  sodium  or  potassium  nitrate> 
or  sodium  or  potassium  nitrite,  or  a  com- 
bination thereof,  is  used,  the  application 
of  salt  shall  be  in  sufBcioit  quantity  to 
insure  that  the  finished  product  has  an 
internal  salt  content  of  at  least  4  percent. 

(4)  When  no  sodium  nitrate,  potas- 
sium nitrate,  sodium  nitrite,  potassium 
nitrite  or  a  c<Mnbination  thereof  is  used, 
the  application  of  salt  shall  be  in  suffi- 
cient quantity  to  Insure  that  the  finished 
product  has  a  brine  concentration  of  not 
less  than  10  percent  or  a  water  activity 
of  not  more  than  0.92. 

(5  >  For  hams  ot  pork  shoulders  labeled 
"country"  or  "country  style,"  the  com- 
bined period  for  curing  and  salt  equali- 
zation .shall  not  be  less  than  45  days  for 
hams,  and  shall  not  be  less  than  25  days 
for  pork  shoulders;  the  total  time  for 
curing,  salt  equalization,  and  drying  shall 
not  be  less  than  70  days  for  hams,  axid 
shall  not  be  less  than  50  days  for  pork 
shoulders.  During  the  drying  and  smok- 
ing period,  the  internal  temperature  of 
the  rwoduct  must  not  exceed  95°  F^  pro- 
vided that  such  t«nperature  requirement 
shall  not  apply  to  product  dried  or 
smoked  under  natural  climatic  condi- 
tions. 

(6)  For  haras  or  pork  shoulders  labeled 
"dry  cured,"  the  combined  period  for 
curing  and  salt  equalization  shaU  not  be 
less  than  45  dasrs  for  hams,  and  shall 
not  be  less  than  25  days  for  pork  shoul- 
ders; and  the  total  time  for  curing,  salt 
equalization,  and  drying  shall  not  be  less 
than  55  days  for  hams  and  shall  not  be 
less  than  40  days  for  pork  shoulders. 

(7)  The  weight  of  the  finished  hams 
and  pork  shoulders  covered  In  this  sec- 
tion shall  be  at  least  18  percent  less  than 
the  fresh  uncured  weight  of  the  article. 

(d)  Tlie  optional  ingredients  for  prod- 
ucts covered  in  this  section  are: 

(1)  Nutritive  sweeteners,  spices,  sea- 
sonings and  flavOTings. 

<2)  Sodium  or  potassium  nitrate  and 
sodium  or  potassium  nitrite  If  used  as 
prescribed  in  this  section  and  in  accord- 
ance with  §  318.7(c)  (4)  of  this  sub- 
chapter. 

§317.8      [.Amended] 

2.  In  §  317.8(b),  the  fcdlowing  provi- 
sion is  added  at  the  end  of  the  first  sen- 
tence in  stibparagraph  (2) :  ":  And  Pro- 
vided  further .  That  the  proylslons  of  this 
subiiaragraph  shall  not  apply  to  prod- 
ucts prepcured  in  accordance  with  S  319.- 
106  of  this  subchapter." 

It  does  not  appear  that  further  public 
participation  In  rulemaking  proceedings 
on  the  proposal  would  make  addititmal 


inf  ormaticm  available  to  the  Department 
which  would  significantly  alter  the  na- 
ture of  this  proceeding.  Ilierefore,  un- 
der the  administrative  procedure  pro- 
visions in  5  UjS.C.  653.  it  is  found  upon 
good' cause  that  further  notice  and  other 
public  rulemaking  procedures  are  un- 
necessary. 

The  Animal  and  Plant  Health  Inspec- 
tion Service  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive 
Order  11821  and  OMB  Crircular  A-107. 

The  foregoing  amendments  shall  be- 
come effective  July  1,  1978. 

Done  at  Washington,  D.C.,  on  Janu- 
ary 14,  1977. 

Harry  C.  Mdssman, 
Acting    Adm.inistrator ,    Animal 
and    Plant    Health    Inspec- 
tion Service. 

[FR  Doc.77-1704  PUed  1-17-77:8:45  am] 

Title  12 — Banks  and  Banking 

CHAPTER  I— COMPTROLLER  OF  THE 
CURRENCY,  DEPARTMENT  OF  THE 
TREASURY 

PART  16 — SECURITIES  OFFERING 
DISCLOSURE  RULES 

Revision  of  Offering  Circular  Requirements 

Correction 

In  FR  E>oc.  77-801,  appearing  at  page 
2200.  in  the  issue  for  Monday,  Janu- 
ary 10,  1977,  the  following  corrections 
should  be  made : 

1.  On  page  2202.  in  I  16.6,  under  Item 

I,  in  the  third  column,  paragraph  (f), 
in  line  4,  the  first  word  should  read, 
"offering". 

2.  On  page  2204,  in  S  16.6,  under  Item 
8,  in  the  third  column,  paragrai^  (e), 
in  the  second  line.  "Issurance"  should 
read  "issuance." 

Title  14 — Aeronautics  and  Space 

CHAPTER  II — CIVIL  AERONAUTICS 
BOARD 

SUBCHAPTER  A— ECONOMIC  REGULATIONS 

IReerulatlon  ER-«ai.  Amdt.  66] 

PART  288 — EXEMPTION  OF  AIR  CARRIERS 
FOR  MILITARY  TRANSPORTATION 

Amendment  of  Part 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  ofQce  in  Washington,  D.C.,  Januai? 

II.  1977. 

Effective:  January  11,  1977. 

Adopted:  January  11,  1977. 

In  accordance  with  the  methodology 
established  In  the  Notice  of  Final  Action 
on  Revised  Procedure  for  Part  288 '  the 
Board  has  completed  its  monthly  review 
of  tvui  iMices  reported  on  C  AJ3.  Form  41 , 
Schedule  P-12(a)  for  foreign  and  over- 
seas liAC  air  transportation  services  for 


'  Docket  39679,  datad  December  22,  1976. 
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the  month  of  November  1976,  and  is  here- 
in amending  the  surcharge  provisions  In 
Part  288  of  its  Economic  RegiUatlons  (14 
CFR  Part  288)  applicable  to  the  rates  es- 
tablished or  those  services.*  The  basis  for 
issuing  this  surcharge  amendment  Is  the 
reduction  In  average  fuel  price  for  the 
participating  MAC  carriers  by  1.16  cents 
per  gallon,  from  40.51  cents  per  gallon 
reflected  in  the  currently-effective  fuel 
surcharge  rate'  to  the  currently  re- 
ported average  price  of  39.35  eents  per 
gallon. 

The  Appendix  sets  forth  the  results  of 
the  siuxharge  rate  ccxnputatlon  for  the 
reported  fuel  price  changes  for  commer- 
cial and  military  fuels  consumed  in  mili- 
tary charter  service  for  the  month  of 
November  1976.  as  reported  on  Schedule 
F-12(a) ;  and  the  rate  impact  for  the 
changes  In  current  average  fuel  prices 
from  that  reflected  in  the  base  rates.  Ac- 
cordingly, we  will  revise  the  fuel  sur- 
charge rates  effective  January  11,  1977, 
to  decrease  the  long-range  Category  B 
and  Category  A  rate  from  2.79  to  1.95 
perceilt. 


»  ER-962.  effective  July  27. 1976. 
•KR-972,  effective  October  1.  1976. 
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In. view  of  the  continuing  need  for  a 
fuel  surcharge  t6  the  minimum  rates  set 
forth  in  I>art  288,  we  find  good  cause  ex- 
ists to  Diak&  the  within  amendments  ef- 
fective on  less  than  thirty  (30)  days' 
notiee. 

In  consideration  of  the  foregoing,  the 
Board  hereby  amends  Part  288  of  its 
Economic  Regulations  (14  CFR  Part  288) 
effective  January  11,  1977,  as  follows: 

1.  Amend  S  288.7(a)  by  amending  the 
third  proviso  following  the  table  to  read 
as  follows: 

§  288.7      Reasonable  level  of  compcnsa- 
tiun. 


(a)  *  •  *:  Provided,  however.  That  ef- 
fective January  11,  1977,  the  total  mini- 
mum compossation  pursuant  to  the  rates 
set  forth  In  subparagraph  (1)  above  for 
(1)  services  performed  with  regular  jet, 
wide-bodied  Jet.  and  DC-8F-61/63  air- 
craft, (il)  Pacific  interisland  services  per- 
formed with  B-727  aircraft,  and  (til)  all 
other  services  performed  with  B-727  air- 
craft shall  be  Increased  by  surcharges  of 


1.95  percent,  3.57  percent,  and  3.57  per- 
cent, respectively.^ 

2.  Amend  §  288.7(d)  by  amending  the 
proviso  to  subparagraphs  (1)  and  (2)  to 
read  as.  follows : 

§  288.7      Reasonable  level  of  compensa- 
tion. 


(d)    *   •   • 

•  •  •  •  • 

Provided,  That  effective  January  11, 1977, 
the  total  minimum  c(Bnpensation  pur- 
suant to  the  rates  specified  in  paragraphs 
(d)  (1)  and  (2)  of  this  paragraph  shall 
be  increased  by  a  surcharge  of  1.95  per- 
cent 


(Seca.  204,  403  and  416  of  the  Federal  Avia- 
tion Act  of  1968.  as  amended;  73  Stat.  743. 
758  and  771,  as  amended;  49  USC  1324,  1373 
and  1386.) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor. 
Secretary. 


>  The  surcharge  provisions  for  services  per- 
formed wiyi  B-727  aircraft  will  be  applied  to 
all  other  common-rated  aircraft  types. 


MAC  long-range  carriers — Computation  of  fuel  surcharge  based  on  November  1976 

P-li{a)  fuel  data  report 


November  1976  P-12(a)  report 
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Cost 
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Price  per 
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Othwm 341.761  847.137 

Pan  Aioerieaii 404.734  1,002,148 

Seaboard lflB.424  609,146 

Trans  International 688,060  l,487,gB 

World 221.B8  866.708 

Total 2.716,381  6,900,189 
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1  gu|.  V  Ti'Jft2  aPD  A 

•  AvarM*  par  gaUon  fuel  costs  used  In  determining  ct»rently  effective  base  rates  set  out  in  ER-96Z 

'xeTn^tthe'wS^^  ap^ed  to*lii<Uv5dualnnlt  eostUi  computing  EH-962  interim  final  rates  (individual  carrier's  percentage  of  group's  computed  revenues). 

'     [FB  Doc.77-1449  PUed  1-17-77;8:4B  am] 


Title  16— Commercial  Practices 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

SUBCHAPTER  A— PROCEDURE  AND  RULES 
OF  PRACTICE 

PART  2— NONADJUDICATIVE 
PROCEDURES 

Subpart  C — Consent  Order  Procedure  ' 

MiSCZLLANSOnS  AlUNDHSNT 

■nie  Conunlsslm  announces  the  fol- 
lowing amendment  to  Chapter  I  of  Title 
16  of  the  Oxle  of  Federal  Regulations. 
The  purpose  of  the  amendment  Is  to 
clarify  the  Commission's  procedure  fol- 
lowtaig  the  placement  of  a  consent  agree- 
ment on  the  public  record.  This  amend- 
ment is  effective  on  publication  (Janu- 
ary 18,  1977),  and  will  be  applicable  to 


All  consent  agreements  executed  (signed 
by  Commission  staff  and  respondents) 
after  that  date. 

Section  2.32  is  amended  to  read  as 
JTc^ows : 

§  2.32      .4greemenl.  ' 

I  Every  agreement  shall  contain,  in  ad- 
dition to  an  appropriate  o»der,  either  an 
admission  of  the  proposed  findings  of 
fact  and  conclusions  of  law  submitted 
simultaneously  by  the  Commission's 
staff  or  an  admission  of  all  Jurisdictional 
facts  and  an  express  waiver  of  the  re- 
quirement that  the  Commission's  deci- 
sion contain  a  statement  of  findings  of 
fact  and  conclusions  of  law.  In  addition, 
every  agreement  shall  contain  waivers 
of  further  procedural  steps  and  of  all 
rights  to  seek  judicial  review  or  other- 


wise to  challenge  or  contest  the  validity 
of  the  order.  The  agreement  shall  also 
contain  provisions  that  the  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  that  no  agreement,  im- 
derstanding,  representation,  or  inter- 
pretation not  contained  In  the  order  or 
the  aforementioned  agreement  may  be 
used  to  vary  or  to  contradict  the  terms 
of  the  order;  that  the  order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  provided  by  statute  for 
other  orders ;  that  the  order  shall  become 
final  upon  service;  that  the  agreement 
shall  not  become  a  part  of  the  public 
record  unless  and  imtll  it  is  accepted  by 
the  Commission;  that  the  Commission 
will  place  the  order  contained  therein  on 
the  public  record  for  a  period  of  sixty 
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(60)  days  for  the  receipt  and  considera- 
tion of  comments  or  views  from  any  in- 
terested person;  and  that  the  Commis- 
sion tho^after  may  either  withdraw  Its 
acceptance  of  the  agreement  azKl  so 
notify  the  other  party,  in  which  event 
it  will  take  such  other  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  complaint  (in  such  form  as  the  cir- 
cumstances may  require)  and  decision, 
in  disposition  of  the  proceeding.  In  ad- 
dition, in  appropriate  circumstances  the 
agreement  may  contain  a  statement  that 
the  signing  thereof  Is  for  settlement  pur- 
poses only  and  does  not  constitute  an 
admission  by  any  party  that  the  law  has 
been  violated  as  alleged  in  the  complaint. 

(Sec.  e,  38  Stet.  721  (16  VS.C.  46).) 

By  direction  of  the  Commission  dated 
December  14.  1976, 

John  F.  Dugan, 
Acting  Secretary. 

[ITl  Doc.77-1250  Piled  l-17-77;8:46  am] 

Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  II— SECURITIES  AND 
EXCHANGE  COMMISSION 

[Urease  No.  84-1S113:  FUe  No.  87-608] 

PART  240— GENERAL  RULES  AND  REG- 
ULATIONS, SECURITIES  EXCHANGE 
ACT  OF  1934 

Uniform  Net  Capital  Rule 

The  Securities  and  Exchange  Com- 
mission today  annoimced  the  adoption  of 
certain  amendments  to  Rule  15e3-l  [17 
CFR  240.15c3-ll]  ("§  240.15c3-l"),  the 
uniform  net  capital  rule,  under  tiie 
Securities  Exchange  Act  of  1934.  The 
amendments  continue  the  suspension  of 
certain  provisions  of  the  net  capital  rule 
pertaining  to  transactions  in  munlclpsd 
securities  until  May  1, 1977. 

The  Commission,  in  Securities  Ex- 
change Act  Release  No.  12482  (May  26, 
1976)  [41  FR  14114  (June  15,  1976)] 
("Release  No.  12482"),  adopted  certain 
amendments  to  !  240.15c3-l  pertaining 
to  transactions  in  municipal  securities. 

The  Commission  also  requested  public 
comment,  especially  by  way  of  impact 
studies  and  other  appropriate  statistical 
compilations,  concerning  certain  of  the 
more  intricate  questions  arising  from 
application  of  §  240.15c3-l  to  trans- 
actions In  mimicipal  securities.  In 
this  connection,  the  Commission  specifi- 
cally requested  public  comment  wmcem- 
ing  position  size  and  time-in-lnventory 
parameters  appropriately  evidencing  un- 
due concentrations  in  municipal  securi- 
ties, the  contours  of  a  "ready  market"  for 
municipal  securities,  and  the  need  for 
adjustments  to  the  alternative  as  awJlIed 
to  brokers  and  dealers  effecting  trans- 
actions solely  in  municipal  securities. 

Thereafter,  several  members  of  the 
public  invested  considerable  time  and  ef- 
fort in  the  production  of  statistical 
analyses  juid  other  studies  bearing  upon 
the  questions  pr(H>oimded  for  comment 
by  the  Commission.  Tlie  results  of  tneir 
work  have  been  of  great  value  to  the 


Commission,  which  apiH-eciates  their 
hii^ily  constructive  response  to  its  re- 
quest. Largely  as  a  result  of  their  work, 
the  Commission  is  progressing  towards 
definitive  solutions  of  the  regulatory 
issues  involved  in  the  Commission's  re- 
quest for  comment  In  Release  No.  12482. 
With  the  aid  of  further  impact  data 
directed  to  certain  Issues  raised  by  the 
application  of  S  240.15c3-l  to  trans- 
actions In  municipal  securities,  the 
Commission  Is  confident  that  it  can  pro- 
pose in  the  near  future  solutions  to  these 
remaining  questions  which  are  appropri- 
ate in  the  public  interest  and  for  the  pro- 
tection of  investors.  Accordingly,  the 
Commission  has  determined  to  extend 
xmtll  May  1,  1977,  the  presently  existing 
temporary  amendments  to  §  140. ISc"?-!, 
In  order  to  permit  the  public  to  develop 
and  the  CommlssICHi  to  analyze  further 
Information  responsive  to  the  Commis- 
sion's renewed  request  for  public  com- 
ment. 

Solicitation  of  Public  Comment 

The  Commission  solicits  the  views  of 
all  interested  members  of  the  public  con- 
cerning the  appropriate  net  capital  re- 
quirements for  brokers  and  dealers  ef- 
fecting transactiCHis  in  mimicipal  securi- 
ties. In  particular,  the  Commission  in- 
vites public  comment  addressed  to  the 
following  questions: 

1.  On  the  basis  of  impact  data  and 
other  appropriate  statistical  compila- 
tions, is  It  appropriate  in  the  public  in- 
terest and  for  the  protestion  of  investors 
to  consider  unduly  concentrated  only 
those  positions  in  municipal  securities  of 
an  issue '  which  are  long  or  short  in  the 
proprietary  or  other  accounts  of  a  broker 
or  dealer  longer  than  eleven  business 
days,  and  which  in  market  value  exceed 
the  greater  of  $500,000  or  10  percent  of 
tentative  net  capItsJ?  Are  these  param- 
eters appropriate  as  applied  to  positions 
in  municipal  notes? 

2.  In  Ught  of  impact  data  and  other 
appropriate  statistical  compilations,  do 
there  exist  or  can  there  be  evolved  uni- 
form criteria  for  determining  when  a 
"ready  market"  for  a  particular  munici- 
pal security  exists? 

3.  On  the  basis  of  impact  studies,  trial 
capital  computations  and  other  appro- 
priate statistical  compilations,  is  it  nec- 
essary to  adjust  the  treatment  of  certain 
Items  imder  the  alternative  net  capital 
requirement  to  reflect  essential  differ- 
ences between  the  clearance  and  settle- 
ment mechanisms  for  municipal  securi- 
ties and  their  counterparts  in  the  cor- 
porate securities  industry?  What  would 
be  Uie  effect  of  modifications  suggested 
in  response  to  this  question  upon  mini- 
mum net  capital  requirements  for  bro- 
kers and  dealers  effecting  transactions  in 
municipal  securities,  computed  under  the 
alternative  net  capital  requirement  as 
amended  herein? 


*  For  the  purpose  of  this  question,  the  term 
"municipal  securities  of  an  issue"  should  be 
assumed  to  denote  all  municipal  securities 
Issued  by  the  aame  Issuer  and  having  the 
same  dated  date,  maturity  date.  Interest  rate 
aad  credit  baicklng. 


Interested  persons  are  invited  to  sub- 
mit their  views  In  triplicate  to  George  A. 
FItzsimmMU.  Secretary,  Securities  and 
Exchange  C<Hn  mission.  500  North  Capi- 
tol Street.  Washington,  D.C.  20549,  no 
later  than  March  1.  1977.  Reference 
should  be  made  to  FUe  No.  S7-603.  All 
comments  received  will  be  available  for 
public  inspection. 

Public  P*oceduii« 

In  Release  No.  12^82,  the  Commission 
invited  public  cwnment  oonceming  sev- 
eral questions  relating  tb^the  appropriate 
net  capital  requirements  for  brokers  and 
dealers  effecting  transactions  in  munic- 
ipal securities.  The  amendments  to 
§  240.15c3-l  adopted  herein  are  framed 
in  light  of  consIderati<ms  disclosed  in 
the  public's  response  to  that  invitation, 
and  do  not  alter  the  existing  regulatory 
scheme  for  such  brokers  and  dealers. 
The  Commission  finds,  pursuant  to  5 
U.S.C.  S  553(b)  (3)  (B)  (1970),  that  fur- 
ther notice  and  public  procedure  re- 
specting these  amendments  ts  imprac- 
ticable and  unnecessary  to  the  public  In- 
terest. The  Commission  finds  further 
that  these  amendments  relieve  regula- 
torv  restrictions  within  the  meaning  of 
5  use.  55S(d)(l)  (1970),  and  may 
therefore  become  effective  less  thsm  "thir- 
ty days  from  their  publication. 

Statutort   Basis,   Effective  Date   and 

.    Ck>MPETITIVE   CONSmEKATIONS 

Pursuant  to  the  Securities  Exchange 
Act  of  1934,  and  particularly  Sections 
15(c)(3)  and  23(a)  thereof.  15  U.S.C. 
§  780(c)  (3).  w(a),  the  Commission 
amends  §  240.15c3-l  In  Part  240  of 
(Chapter  n  of  Title  17  of  the  Code  of 
Federal  Regulations  in  toe  manner  set 
forth  below,  effective  January  1,  1977. 
The  Commission  finds  that  any  burden 
Imposed  upon  competition  by  the  amend- 
ments Is  necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
and  particularly  to  implement  the  Com- 
mission's cmtinuing  mandate  under 
Section  15(c)t(3)  thereof.  15  U.S.C.  !  780 
(c)(3).  to  establish  minimum  financial 
responsibility  standards  tor  aH  brokers 
and  dealers. 

Text  of  Ajcendkents  to  Section 
240.15C3-1 

The  text  of  the  amendments  to 
{  240.15C3-1  is  as  foUows: 

1.  Paragraphs  (c)  (2)  (Iv)  (C)  and  <f) 
(1)  (1)  and  (ii)  are  revised  to  read  as 
follows : 

§  240.1Sc3— I      Net    capital    rrqulremrnls 
for  brokers  or  dealers. 
•  •  *  •  • 

(C)    •    *   • 

(2)    •    •    • 

(iv)    •    •   • 

(C)  Interest  receivable,  floor  broker- 
stge  receivable,  commissions  receivable 
from  other  brokers  or  dealers  (other  than 
syndicate  profits  which  shall  be  treated 
as  required  In  subdivision  (c)  (2)  (iv)  (E) 
btiow) ,  mutual  fimd  txmcessions  receiv- 
able and  management  fees  receivable 
from  registered  Investment  companies, 
all  of  which  receivables  are  outstanding 
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longer  than  thirty  <30)  days  from  the 
date  they  arise;  dividends  receivable  out- 
standing longer  than  thirty  (30)  days 
from  the  payable  date;  good  faith  de- 
posits arising  in  connection  with  an  un- 
derwriting, outstanding  longer  than 
eleven  (11)  days  from  the  settlement  of 
the  underwriting  with  the  issuer;  and, 
mntil  May  1,  1977,  receivables  due  from 
participation  in  municipal  securities 
vnderwriting  syndicates  and  municipal 
tfecuritles  joint  underwriting  accounts 
which  are  outstanding  longer  than  nine- 
ty (90)  days  from  settlement  of  the  un- 
derwriting with  the  issuer,  and  good  faith 
deposits  arising  In  connection  with  an 
underwriting  of  municipal  securities,  out- 
standing longer  than  ninety  (90)  days 
from  settlement  of  the  underwriting 
with  the  issuer; 

«  •  »  •  • 

(f)  Alternative  Net  Capital  Reguire- 
wtent.  (l)(i)  A  broker  or  dealer  who  Is 
not  exempt  from  the  provisions  of  17 
CPR  240.15c3-3  under  the  Securities  Ex- 
change Act  of  1934  pursuant  to  subpara- 
graph (k)  (1)  or  (k)  (2)  (i)  may  elect  not 
to  be  subject  to  toe  limitations  of  para- 
grai^  (a)  of  this  section  respecting  ag- 
gregate indebtedness  as  defined  in  sub- 
paragraph (c)  (1)  of  this  section  and  cer- 
tain deductions  provided  for  in  subpara- 
grai^  (c)  (2)  of  this  section.  Provided, 
that  in  order  to  qualify  to  operate  under 
Oris  paragraph  (f ) ,  such  broker  or  dealer 
tSbaH  at  all  times  maintain  net  capital 
equal  to  the  greater  of  $100,000  (until 
May  1.  1977,  $25,000  in  the  case  of  a 
kroker  or  dealer  effecting  transactions 
Boldy  in  mxmicipal  securities)  or  4  per- 
cent of  aggregate  debit  items  computed 
ki  accordance  with  the  Formula  for  De- 
termination of  Reserve  Requirements  for 
Brokers  and  Dealers  (Exhibit  A  to  Rule 
15C3-3,  17  CPR  240.15c3-3a)  and  shall 
BoUfy  the  Elxfunlnlng  Authority  for  such 
kroker  or  dealer  and  the  Regional  Office 
of  the  Commission  in  which  the  broker 
«r  dealer  has  its  principal  place  of  busi- 
ness, In  writing,  of  its  election  to  operate 
wader  this  provision.  Once  a  broker  or 
dealer  has  determined  to  operate  pur- 
suant to  the  provisions  of  this  pcu^graph 
it),  he  shidl  c(»tinue  to  do  so  unless  a 
etuinge  in  such  election  is  aK>roved  upon 
application  to  the  Commission. 

(ii)  In  the  case  of  a  mimicipal  securi- 
ties broker,  as  defined  in  section  3(a)  (31) 
of  the  Securities  Exchange  Act  of  1934. 
who  is  not  exempt  from  the  provisions  of 
17  CPR  240.15c3-3  under  the  Securities 
Exchange  Act  of  1934  pursuant  to  sub- 
paragraph (k)  (1)  or  (k)  (2)  (i) ,  and  who 
tf  ects  transactions  only  oa  a  payment 
versus  delivery  bcLsis  with  other  brokers 
or  dealers  or  municipal  securities  brokers 
or  mimicipal  securities  dealers,  and  who 
does  not  hold  funds  or  securities  for,  or 
owe  money  to,  customers  and  does  not 
otherwise  carry  accounts  of.  or  for,  cus- 
tomers. In  order  to  qualify  to  operaJbe  un- 
der this  paragra^di  (f)  such  municlpcd 
securities  broker  shall  at  all  times,  until 
May  1,  1977,  maintain  net  capital  equal 
to  the  greater  of  $25,000  or  4  percent  of 
aggregate  debit  Itons  computed  In  ac- 
cordance with  Exhibit  A  to  Rule  15c3-3, 
17  CFR  240.l5c3-3a.  Provided.  That  In 
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^rder  to  qualify  to  operate  under  this 
paragraph  (f ) ,  such  munlclped  securities 
broker  shall  notify  the  Examining  Au- 
ttiorlty  for  such  broker  or  dealer  and 
tjhe  Regional  Office  of  the  C(»nmlssion 
in  which  the  broker  or  dealer  has  its 
principal  place  of  business,  in  writing,  of 
its  election  to  operate  under  this  provi- 
sion. Once  a  municipal  securities  broker 
has  determined  to  c^>erate  pursuant  to 
this  subparagraph  (f ) ,  he  shall  continue 
to  do  so  unless  a  change  in  such  elec- 
tion is  approved  upon  application  to  the 
Commission. 

§  21 0. 1 5c 3-1       I  Amended  ] 

2.  In  §  240.15c3-l,  the  last  sentence  of 
paragraphs  (c)  (2)  (vi)  (M)  and  (f )  (3) 
'ill)  is  amended  to  read  as  follows: 
"Provided  further,  that  until  May  1, 
1977,  this  paragraph  shall  not  apply  to 
municipal  securities." 

By  the  Commission. 

!  George   A.  Fitzsimvons. 

Secretary. 
December  28, 1976. 
(FR  Doc.77-16e4  Filed  l-17-77;8:45  ami 

Title  21 — Food  and  Drugs 

CHAPTER  I— FOOD  AND  DRUG  ADMINIS- 
TRATION, DEPARTMENT  OF  HEALTH, 
EDUCATION,   AND  WELFARE 

$UDCHAPTER  B — FOOD  AND  FOOD  PRODUCTS 

(Docket  No.  76F-0272) 

PART  121— FOOD  ADDITIVES 

Subpart  F — Food  Additives  Resulting  From 
Contact  With  Containers  or  Equipment 
and  Food  Additives  Otherwise  Affecting 
Food 

Olefin  Polysiers 

The  Food  and  Drug  Administration 
(FDA)  is  amending  the  food  additive 
regulations  to  permit  the  use  of  a  ter- 
polymer  in  a  blend  with  either  poly- 
ethylene or  polypropylene  to  be  used  as 
articles  or  components  of  articles  in- 
tended for  food  contact  and  also  to  pro- 
vide for  the  use  of  an  antioxidant  in  the 
production  of  the  terpolymer;  effective 
January  18, 1977;  objections  by  February 
17,  1977. 

Notice  was  given  in  the  Federal  Rbs- 
ISTKR  of  July  26,  1976  (41  FR  30700) ,  that 
a  petition  (PAP  6B3216)  had  been  filed 


by  E.  I.  du  Pont  de  Nemours  &  Co.,  Wil- 
mington, DE  19898,  proposing  that  §  121.- 
2501  (21  CFR  121.2501)  be  amended  to 
provide  for  the  safe  use  of  a  terpolymer 
of  ethylene,  propylene,  and  1,4-hexadiene 
in  a  blend  with  either  polyethylene  or 
polypropylene  to  be  used  as  articles  or 
components  of  articles  intended  for  food 
contact.  Subsequently,  amended  notice 
was  given  in  the  Federal  Register  of  No- 
vember 5,  1976  (41  FR  48793)  that  the 
petition  also  proposed  amending  §  121.- 
2566  (21  CFR  121.2566)  to  provide  for 
the  safe  use  of  octadecyl  3,5-di-fert- 
butyl-4-hydroxyhydrocinnamate  in  the 
production  of  the  terpolymer. 

The  Commissioner  of  Food  and  Drugs, 
having  evaluated  data  in  the  petition  and 
other  relevant  material,  concludes  that 
the  food  additive  regulations  should  be 
amended  as  set  forth  below.  Also,  it  has 
come  to  the  Commissioner's  attention 
that  in  FR  Doc.  68-10502,  appearing  in 
the  Federal  Register  of  August  31,  i968 
(33  FR  12309) ,  the  temperature  (135°  C) 
to  be  used  in  determining  the  viscosity 
average  molecular  weight  of  olefin  copol- 
ymers described  in  §  121.2501(a)  (3)  (iii) 
was  inadvertently  omitted  from  the  reg- 
ulation and  should  be  inserted  In  §  121.- 
2501(d)(5).  The  amended  §  1212501(d) 
(5)  below  includes  this  clarification. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  409(c)  (1>, 
72  Stat.  1786  (21  U.S.C.  348(c)(1)))  and 
under  authority  delegated  to  the  Com- 
missioner (21  CFR  5.1)  (recodification 
published  in  the  Federal  Register  of 
June  15,  1976  (41  FR  24262) ) ,  Part  121 
is  amended  as  follows: 

1.  In  §  121.2501,  by  adding  new  para- 
graph (a)  (3)  (iv) ,  by  numerically  adding 
new  item  3.5  to  the  table  in  paragraph 
(c) ,  and  by  revising  paragraph  (d)  '5)  to 
read  as  follows: 

§121.2501      Olefin  polymers. 

•  •  •  •  • 

(a)    •  •  • 

(3)   •   *  * 

(Iv)  Ethylene  and  propylene  that  may 
contain  as  a  modifier  not  more  than 
4.5  weight  percent  of  total  polymer  units 
derived  by  copolymerlzation  with  1,4- 
hexadlene. 


(c) 


OloGii  iwlyiiiiTs 


DeDsity 


Melting 
point 

(MP)  or 

softening 

point 

(8P) 


Mazimum  eitract- 
able  fraetlon 
(exprtsE*d  as 

percent  by  VeigM 
of  polymer)  In  •- 

bexane  at  speelfled 
temperatnns 


Maximmn  soluble 
traction  (expressed 
as  pereent  by  weight 

of  p(Aym«r)  In 
xylene  at  spMifled 

temperatares 


a.5  Olefin  copolymers,  primarily  nonerystal-  0.85-0.90 
line,  described  in  paragrapb  (a)  (3)  (It)  of 
this  section,  provided  that  sneh  olefin 
polymers  have  a  mlnimom  vlseosity 
average  molecular  weisht  of  95,C00  as 
determined  by  the  method  desciibed  hi 
paragraph  (d)  (5)  of  this  section,  and  far- 
ther provided  that  sncb  olefin  polymers 
are  used  only  in  blends  with  olefin  poly- 
mers described  onder  items  1.1,  2.1,  and 
2.2  of  this  table  at  •  maxlmam  level  of 
29  pet  by  weight,  and  provided  that  sneb 
olefin  eopoiymers  eontaet  load  only  of 
the  types  Mtentlflcd  In  see.  vnsiam, 
table  1,  under  types  I,  n,  IV-B,  VT. 
vn-B  and  Vin  at  tcmpcrattires  D«t 
exceeding  19C*  T. 
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(d)    •   •   • 

(5)  Viscosity  average  molecular  weight, 
olefin  cop<^ymers  described  in  pono- 
graphs (o)  (3)  (.Hi)  (md  (iv)  of  this  sec- 
tion. Tlie  viscosity  average  molecular 
weight  shall  be  determined  from  the  kin- 
ematic viscosity  (ASTM  Method  D  445)' 
of  solutions  of  the  copolsoners  In  solvents 
and  at  temperatures  as^ollows: 

(i)  Olefin  polymers  described  In  para- 
graph (a)  (3)  (ill)  of  this  section  In  deca- 
hydronaphthalene  at  135°  C. 

(ii)  Olefin  polymers  described  in  para- 
graph (a)  (3)  (iv)  of  this  section  in  tetra- 
chloroethylene  at  30*  C. 

*  •  •  •  • 

2.  In  §  121.2566(b)  by  revising  limita- 
tion 5  on  the  substance  "Octadecyl  3.5- 
dl-tert-butyl-4-hydroxyhydrocinnamate*' 
to  read  as  follows: 

§  121.2566      Antioxidants      and/or      sta- 
bilizers for  polymers. 

*  •  •  •  • 

(b)  List  of  substances: 

Limitations 
•     •     •  •     •     • 

For  use  only : 
•     •     • 
Octadecyl  3,5-cll-     5.  At  levels  not  exceeding 
tert-butyl-4-  0.25  percent  by  weight 

hydroxyhydro-         of     olefin     copolymers 
clnnamate.  complying  with   S  131- 

2501(c),  Itema  3.4  and 
3.5:  Provided,  That  the 
finished  polymer  con- 
tacts nonfatty  foods 
only  of  the  types  Iden- 
tified In  I  121.2526.  table 
1.  under  catei;ories  I.  II, 
IV-B,    VT.    Vn-B.    and 

vn. 

*  •  •  •  * 

Any  person  who  will  be  adversely  af- 
fected by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  17, 
1977,  file  with  the  Hearing  Clerk,  Food 
and  Drug  Administration,  Rm.  4-65, 
5600  Fishers  Lane,  RockviUe,  MD  20857, 
written  objections  thereto.  Objections 
shall  show  wherein  the  person  filing  will 
be  adversely  affected  by  the  regula- 
tion, specify  with  particularity  the  pro- 
visions of  the  regiilatlon  deemed  objec- 
tionable, and  state  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  shall  state  the  issues  for  the 
hearing,  shall  be  supported  by  grounds 
factually  and  legally  sufficient  to  Justify 
the  r^ef  sought,  and  shall  include  a 
detailed  description  and  analysis  of  the 
factual  information  Intended  to  be 
presented  in  support  of  ♦h*-  o\1ections  in 
the  event  that  a  hearing  is  held.  Five 
copies  of  all  documents  shaU  be  filed 
and  should  be  identified  with  the  Hear- 
ing Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  regula- 
tion. Received  objections  may  be  seen  In 
the  above  o£Bce  between  the  hoin^  of 
9  a.m.  sind  4  pjn.,  Mcmday  through  Fri- 
day. 


Effective  date:  This  regulation  shall 
become  effective  January  18,  1977. 

(Sec.  409(c)(1),  72  Stat.  1786  (21  UJ3.C.  3M 
(c)(1)).) 

Dated:  January  10, 1977. 

Joseph  P.  Hn.E, 

Associate 
Commissioner  for  Compliance. 

Note. — Incorporation  by  reference  ap- 
proved on  December  9,  1976  by  the  Director 
of  the  Office  of  the  Federal  Register,  and  it 
Is  on  file  in  the  Federal  Register  library. 

[FR  Doc.77-1338  Filed  1-17-77:8:45  am] 


>  Copies  are  available  from:  American  Soci- 
ety for  TesUng  and  Materials,  1918  Race  St., 
Philadelphia,  PA  19108. 


Title  29 — Labor 

CHAPTER  V— WAGE  AND  HOUR  DIVISION, 
DEPARTMENT  OF  LABOR 

PART  613— THE  JEWELRY  AND  MISCEL- 
LANEOUS PRODUCTS  MANUFACTUR- 
ING INDUSTRY  IN  PUERTO  RICO 

Wage  Order 

Pursuant  to  sections  5,  6,  and  8  of  the 
Fair  Labor  Standards  Act  of  1938  (52 
Stat.  1062.  1064.  as  amended  (29  n.S.C. 
205,  206,  208) ) ,  including  the  Fair  LabcH- 
Standards  Amendments  of  1974  (Pub.  L. 
93-259;  88  Stat.  55),  and  Reorganiza- 
Uon  Plan  No.  6  of  1950  (3  CFR  1949-53 
Comp.,  p.  1004) .  and  by  means  of  Admin- 
istrative Order  No.  646  (41  FR  36705) , 
the  Secretary  of  Labor  appointed  and 
convened  Industry  Committee  No.  136-A 
for  the  Jewelry  and  Miscellaneous  Prod- 
ucts Manufacturing  Industry  in  Puerto 
Rico,  referred  to  the  Committee  the 
question  of  the  minimum  rate  or  rates 
of  wages  to  be  paid  under  section  6  of 
the  Act  to  such  employees,  and  gave 
notice  of  a  hearing^.to  be  lield  by  the 
Committee. 

Subsequent  to  an  investigation  and  a 
hearing  c<Hiducted  pursuant  to  the 
notice,  the  Committee  has  filed  with  the 
Administrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  a 
report  containing  its  findings  of  fact  and 
recommendations  with  respect  to  the 
matters  rrferred  to  it. 

Accordingly,  as  authorized  and  re- 
quired by  section  8  of  the  Psdr  Labor 
Standards  Act  of  1938,  Reorganization 
Plan  No.  6  of  1950,  and  29  CPR  511.18, 
the  recommendations  of  Industry  Com- 
mittee No.  136-A  are  hereby  published, 
revising  §  613.1  and  amending  §  613.2  of 
'Part  613,  Title  29,  Code  of  Federal  Regu- 
lations. The  increases  in  future  wage 
rates  prescribed  by  section  6  of  the  1974 
Fair  Labor  Standards  Amendments  are 
set  forth  in  this  wage  order.  The  other 
wage  rates  have  heretofore  resumed  the 
mainland  rates  and  are  continued. 

Section  613.1  is  revised  and  S  613.2  is 
amended  by  revising  paragraphs  (a)  (1) 
(V)  (A),  (a)  (1)  (vi)  (A),  and  (a)  (2)  (i)  to 
read  as  follows: 

§  613.1      Definition. 

(a)  The  Jewelry  and  miscellaneous 
products  manufacturing  industry  in 
Puerto  Rico  is  defined  as  the  manufac- 
ture of  jewelry  and  Jewelry  products  In- 
cluding the  processing  of  natural  or  sjm- 


thetlc  stone  for  jewelry  or  Industrial  use; 
the  manufacture  of  artificial  fiowers  ex- 
cept those  made  of  molded  plastic,  party 
favors  and  slmilsu*  products;  straw,  hair 
and  related  products;  and  all  other 
manuf£M:turing  activities  which  are  not 
included  in  the  definitions  of  other 
manufacturing  industries  in  Puerto  Rico 
for  which  wage  orders  have  been  issued : 
Provided,  however,  Tbat  the  industry 
shall  not  include  any  activity  carried  on 
by  an  establishment  primarily  engaged 
in  another  industry  in  Puerto  Rico  for 
its  own  use. 

(b)  "niis  industr>-  includes,  but  is  not 
limited  to,  the  manufacture  of  jewelry 
and  jewelry  findings;  silverware,  plated 
ware,  and  stainless  steel  ware;  rosaries, 
beads,  buttons,  buckles  and  hair  orna- 
ments and  accessories ;  the  processing  of 
stones  for  jewelry  or  industrial  use;  the 
manufacture  of  flowers,  buds,  berries, 
foliage,  leaves,  fruits,  plants,  stems,  and 
branches  which  are  commcoily  or  com- 
mercially known  as  artificial;  the  manu- 
facture of  party  favors  and  ornaments 
and  decorations  for  holidays  except 
those  made  of  molded  plastics  or  metal 
other  than  metallic  chenille  foil  or  tin- 
sel; and  the  manufacture  of  products 
made  wholly  or  chlefiy  of  straw,  raffla, 
sisal,  maguey,  pvalm  leaves,  rushes, 
grasses,  hair,  bristles,  feathers  and  simi- 
lar materials. 

§  613.2      ^'apc  rales. 

*  •  •  •  • 

(a>  Jewelry.  novelty,  decoration, 
straw,  hair  and  related  products  sector 
of  the  industry — (1)  Pre-1961  coverage 
classification,  •   •   • 

(v)  Straw,  hair  and  related  products 
classifica  ion.  (A)  The  minimum  rate  for 
this  classification  is  $2.00  an  hour 
through  April  30,  1977;  $2.15  an  hour 
effective  May  1,  1977;  and  $2.30  an  hour 
effective  May  1,  1978,  (section  6(c) 
(5)).  •  •   • 

(vi)  Other  related  products  and  acfiri- 
ftcs  classification.  (A)  "Rie  minimum  rate 
for  this  classification  Is  $2.30  an  hour. 

•  •  •  •  • 

(2)  1961  coverage  classification.  (1)  The 
minimum  rate  for  this  classification  is 
$2.30  an  hour. 

•  •  *  •  • 

(Sees.    6.   6.   8.   52   Stat.    1063   and    1064,   as 
amended;  29  T73.C.  205,  206,  208.) 

Effective  date:  These  amendments 
shall  be  effective  on  February  3,  1977. 

Signed  at  Washington,  D.C..  on  this 
12th  of  January  1977. 

>        Ronald  J.  James, 
Administrator,  Wage  and  Hour 
Division.       Department       of 
Labor. 

[FR  Doc.77-1519  Filed  l-17-77;8:45  am]  - 


PART  720— THE  RUBBER  AND  MISCEL- 
LANEOUS PLASTICS  PRODUCTS  IN- 
DUSTRY IN  PUERTO  RICO 

WageOi:^ 

Pursuant  to  sections  5,  6  and  8  of  the 
Fair  Labor  Standards  Act  of  19SS  (SI 
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Suit.  1062,  1064  as  amended  (29  n.S.C. 
2fS,  206.  208)).  including  the  Fair 
Labor  Standards  Amaidments  of  1974 
(Pub.  L.  93-259;  88  Stat.  55).  and  Re- 
organization Plan  No.  6  of  1960  (3  CFR 
1949-53  Comp.,  p.  1004),  and  by  means 
of  Administrative  Order  No.  646  (41  FR 
36705) ,  the  Secretary  of  Labor  appoint- 
ed an<i  convened  Industry  Committee 
No.  136-B  for  the  Rubber  and  Miscel- 
laneous Plastics  Products  Industry  In 
Puerto  Rico,  referred  to  the  Committee 
the  questicm  of  the  minimum  rate  or 
rates  of  wages  to  be  paid  under  section 
6  of  the  Act  to  such  employees,  and 
ga^re  notice  of  a  hearing  to  be  held  by 
the  Committee. 

Subsequent  to  an  investigation  and  a 
hearing  conducted  pursuant  to  the  no- 
tice, the  Committee  has  filed  with  the 
Afkninlstrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  a 
report  containing  Its  findings  of  fact 
and  reccMnmendations  with  respect  to 
the  matt«?  referred  to  it. 

Accordingly,  as  authorized  and  re- 
quired by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 
PlanNo.  6  of  1950.  and  29  CFR  51 1.18,  the 
recommendations  of  Industry  Committee 
No,  136-B  are  hereby  published,  revising 
S  7J0.1  and  amending  §  720.2.  Those  clas- 
slfleatlons  which  have  reached  mainland 
rates  are  updated. 

to  addition.  !  720.2(c)  is  hereby  re- 
scinded as  obsolete. 

aection  720.1  is  revised  and  §  720.2  is 
amended  by  revoking  ptu-agraph  (c)  and 
by  revising  paragraphs  (a)  (1)  (i) ,  (a)  (2) 
(i),  (a)(3)(i).  (a)(4)(i).  (b)(l)fi),  and 
(b)  (2)  (i)  to  read  as  follows: 

§  720.1      Definition. 

The  rubber  and  miscellaneous  plastics 
.products  industry  in  Puerto  Rico  is  de- 
fined as  the  manufacture  from  natural, 
synthetic,  or  reclaimed  rubber  or  latex 
rubber  products  such  as.  but  not  limited 
to,  tires  and  tubes,  reclaimed  rubber,  rub- 
ber and  plastics  hose  and  belting,  indus- 
trial and  mechanical  rubber  and  plastics 
goods,  rubberized  fabrics,  recapped  and 
retreaded  tires,  rubber  and  plastics  cut 
st(x:k  and  findings  for  footwear,  and  mis- 
ceII«neous  rubber  and'f  abricated  plastics 
products:  Provided,  -however.  That  the 
industry  shall  not  include  any  activity  in 
the  rubber  and  plastics  footwear  indus- 
try; the  chemical,  petroleum  and  related 
products  industry;  the  leather,  leather 
goods  and  related  products  indiistry;  the 
gloves  and  mittens  Industry;  the  men's 
and  boys'  clothing  and  related  products 
industry;  the  corsets,  brassieres  and 
allied  garments  Industry;  the  women's 
outerwear,  needlework  and  miscellaneous 
fabricated  textile  products  industry;  the 
textile  mill  products  industry;  and  the 
jewelry  and  miscellaneous  products 
maaufacturing  industry. 

§  7S0.2      Wage  rates. 

Wages  at  rates  not  less  than  those  pre- 
scribed In  this  section  shall  be  paid  im- 
der  section  6(c)  of  the  Fair  Labor  Stand- 
ards Act  of  1938  by  every  employer  to 
each  of  his  employees  In  (be  rubber  and 
miscellaneous  plastics  products  Industry 
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in  Puerto  Rico  who  in  any  workweek  la 
engaged  in  commerce  or  in  the  produc- 
tion of  goods  for  commerce  or  is  em- 
ployed in  an  enterprise  engaged  in  com" 
merce  or  in  the  production  of  goods  for 
commerce,  as  these  terms  are  defined  in 
section  3  of  the  Act. 
Ua)  Pre-1966  coverage  classifications. 

(1>  Rubber  products  classification,  (i) 
The  minimum  rate  for  this  classification 
is  $2.30  an  hour.  •   •  • 

f2)  Plastic  dinner  ware,  sprayer,  va- 
porizer, phonograph  record  and  artificial 
ftotoer  classification,  (i)  The  minimum 
wage  for  this  classification  is  $2.20  an 
hour  through  April  30,  1977,  and  $2.30 
anhourefifective  May  1.  1977.  •   •   • 

<3)  Plastic  pipe  and  fittings  classifica- 
tion, (i)  The  minimum  wage  for  this 
classification  is  $2.15  an  hour  through 
ApHl  30,  1977,  and  $2.30  an  hour  effec- 
tive May  1,  1977.  •   •   ♦ 

(4)  Other  plastics  products  classifica- 
tiou.  (i)  The  minimum  wage  for  this 
classification  is  $2.15  an  hour  through 
April  30,  1977,  and  $2.30  an  hour  effec- 
tive May  1,  1977.  •   •   • 

(b)  1966  Coverage  classifications.  *  *  • 

(1)  Rubber  products  classiflx:ation. 
(i)  The  mlnimimi  rate  for  this  classifi- 
cation is  $2.30  an  hour.  •   •   • 

(2)  Plastics  products  classification.  (1) 
The  minimum  wage  for  this  classification 
is  $2.20  an  hour  through  April  30,  1977, 
and  $2.30  an  hour  effective  May  1,  1977. 

•  «  •  *  • 

(Sees.    5,   6,    8,    52   Stat.    1062   and    1064,   aa 
amended;  29  0.S.C.  205.  206,  208.) 

Effective  date:  These  amendments 
shall  be  effective  February  3,  1977. 

Stened  at  Washington,  D.C.,  on  this 
12th  day  of  January  1977. 

Ronald  J.  Jahes. 
Administrator,  Wage  and  Hour 
Division.   United   States   De- 
partment of  Labor. 

|PB  Doc.77-1620  Piled  1-17-77:8:45  am) 


CHAPTER  XVII— OCCUPATIONAL  SAFETY 
AND  HEALTH  ADMINISTRATION,  DE- 
PARTMENT OF  LABOR 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

Exposure  to  Coke  Oven  Emissions; 
Corrections 

On  October  22,  1976,  an  occupational 
safety  and  health  standard  was  pub- 
lished in  the  Federal  Register  (41  FR 
46742)  for  exposure  to  coke  oven  emis- 
sions pursuant  to  the  authority  in  sec- 
tions 6(b)  and  8(c)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
158$,  1599;  29 U.S.C.  655,  657),  Secretary 
of  Labors  Order  No.  8-76  (41  FR  25059) 
and  29  CFR  Part  1911.  There  were  a 
number  of  tSTXJgraphical  errors  and  in- 
advertent omissions  from  ttie  docu- 
ment. 

The  coke  ov«i  standard,  as  promul- 
gated on  October  22,  1976,  contain  pro- 
▼isloDS  which  require,  among  other 
tilings,  technotogy  forcing  (pcutigraph 
(f)<l)(i))  and  written  compliance  pro- 


grams (paragraph  (f )  (6) )  for  existing 
batteries.  The  preamble  contains  an  ex- 
planatory statement  of  the  reasons  for 
these  requirements.  However,  an  exam- 
ination of  the  standards  indicated  that 
OSHA  had  inadvertently  failed  to  in- 
clude these  requirements  for  new  and 
rehabilitated  batteries  and  for  beehive 
ovens.  The  same  reasons  which  justify 
these  requirements  for  existing  batteries 
justify  the  requirements  for  all  batteries. 
Accordingly,  the  Agency  has  corrected 
the  inadvertent  omissions  of  these  re- 
quirements by  including  them  in  the  re- 
quirements for  new  and  r^iabilitated 
batteries  (correction  numbers  64,  68,  69, 
and  70)  and  beehive  ovens  (correction 
nimibers  65,  68,  and  69) . 

The  Administrative  Procedure  Act  (5 
U.S.C.  553(d))  m-andates  that  regula- 
tions may  not  become  effective  until  30 
days  after  publication  in  the  Federal 
Register.  Therefore,  paragraphs  (f)(1) 
(ii)(b),  (f)(1)  (iil)(b),  and  (f)(6)  as  it 
applies  to  new  or  rehabilitated  c<*e  oven 
batteries  and  beehive  ovens,  which  are 
the  provisions  affected  by  the  above- 
noted  correction,  shall  become  effective 
on  February  17,  1977. 

Accordingly.  FR  Doc.  78-31097  begin- 
ning at  41  m  46742  of  the  issue  dated 
October  22,  1976,  Is  corrected  as  follows: 

1.  On  page  46742,  1st  paragraph,  5th 
line,  the  citation  is  corrected  to  read  "(41 
FB  25059)" 

2.  On  page  46742,  3rd  column,  the  37th 
line  Is  corrected  to  read  "1975,  (40  PR 
32268)  consisted  of  the  pro-". 

3.  page  46743,  2nd  column,  1st  full  par- 
agraph, last  line,  the^citation  Is  corrected 
to  read  "(Ex  2-20;  2-61,  Vol.  2.  Pg. 
142-3)". 

4.  On  page  46743,  3rd  column,  2nd  full 
paragraph,  the  12th  line,  "changed"  is 
corrected  to  read  "charged". 

5.  On  page  46744,  1st  column,  the  2nd 
full  paragraph,  the  11th  and  12th  lines 
are  corrected  to  read,  "Coke  oven  gas, 
285-345  m'  (9,500-11,500  ft')  Tar  27.5- 
34  1  (6.5-9  gal)". 

6.  On  page  46748,  2nd  colimin,  first 
full  paragraph,  the  8th  line  Is  corrected 
to  read  "ard-setting  context  to  include 
both  tech-". 

7.  On  page  46749.  2nd  column,  2nd 
paragraph,  the  27th  line,  the  word  "date" 
is  corrected  to  read  "data". 

8.  On  page  46749,  3rd  colunm,  the  2nd 
full  paragraf)h,  the  2nd  line,  "(39  CFR 
41501)"  is  corrected  to  read  "(39  FR 
41501)". 

9.  On  page  46750,  2nd  column,  3rd 
line  from  the  bottom,  the  word  "appro- 
priately" is  corrected  to  read  "approxi- 
mately". 

10.  On  page  46750  3rd  column,  2nd 
paragraph,  the  2nd  line  is  corrected  to 
read  "was  noted  that  a  rate  of  .0016 
was  used  in". 

11.  On  page  46750,  3rd  column,  5th 
paragraph  the  4th  line  is  corrected  to 
read  "the  standard,  meaningful  quan- 
tification". 

12.  On  page  46751.  1st  column,  4th  full 
paragraph,  the  9th  line,  the  word  "not" 
Is  corrected  to  read  "no". 


t  I 

FfOERAL  »ECISTE«,  VOL.  42,  NO.    13— TUESDAY,   JANUART    18,    1977 


RULES  AND  REGULATIONS 


3305 


13.  On  page  46752.  1st  column,  2nd 
paragraph,  the  12th  line  is  corrected  to 
read  "coke-side  and  their  machinery, 
the  battery  ends,  the". 

14.  On  page  46752.  2nd  column,  1st 
full  paragraph,  12th  line  Is  corrected  to 
read  "ply  in  the  regulated  area.  For  ex- 
ample. Subpart  I — " 

15.  On  page  46754,  2nd  column.  2nd 
full  paragraph  the  9th  line  is  corrected 
to  read  "volatiles  (29  CFR  1910.1000. 
Table  Z-D". 

16.  On  page  46755,  1st  column,  2nd  full 
paragraph,  19th  line,  "0.272"  is  corrected 
to  read  "0.0272". 

17.  On  page  46755.  2nd  column,  1st 
full  paragraph,  the  15th  line  is  corrected 
to  read  "current  standard  of  0.2  mg/m' 
are  0.0029". 

18.  On  page  46755.  3rd  column,  the 
3rd  line  from  the  Iwttom  is  corrected 
to  read  "wJative  risks  are  1.309,  1.337. 
1.394,  and". 

19.  On  page  46757.  1st  column,  3rd 
full  paragraph,  the  5th  line,  the  citation 
is  corrected  to  read  "(£:x.  la,  p.  32278; 
3.  p.  15)". 

20.  On  page  46757,  2nd  column,  1st 
full  paragraph,  the  7th  line  is  corrected 
to  read  "oven  emissions  over  an  eight 
hour  pe-". 

21.  On  page  46757,  2nd  column,  last 
paragraph,  the  2nd  line  is  corrected  to 
read  "U.S.C.  657) 

22.  On  page  46758,  3rd  column,  2nd 
full  paragraph,  the  lOth  line,  the  citation 
is  corrected  to  read  "(29  U.S.C.  657)". 

23.  On  page  46758,  3rd  column,  7th 
line  from  the  bottom  the  citation  is  cor- 
rected to  read  "657)  •  •  •". 

24.  On  page  46759.  2nd  column.  1st 
paragraph,  26th  line,  add  the  sentence: 
"If  engineering  and  work  practice  con- 
trols do  not  reduce  employee  exposure  to 
or  below  the  permissible  exposure  limit, 
the  employer  with  beehive  ovens  is  re- 
quired to  use  these  controls  to  reduce 
exposures  to  the  lowest  level  achievable 
and  to  research,  develop,  and  imple- 
ment any  other  engineering  and  work 
practice  controls  necessary  to  reduce  ex- 
posure to  or  below  the  permissible  ex- 
posure limit  except  to  the  extent  that 
the  employer  can  establish  that  such 
controls  are  not  feasible". 

25.  On  page  46760,  1st  column,  the  1st 
full  paragraph  is  corrected  by  adding 
after  the  last  sentence  the  following: 
"That  is,  OSHA  intends  that  the  employ- 
er has  the  burden  of  proving  the  in- 
feasibiUty  of  implementing  any  man- 
dated controls.  The  employer  would  also 
have  the  same  burden  with  respect  to 
any  additional  available  controls,  and 
the  controls  wtiich  are  researched  and 
developed  as  required  by  the  technology- 
forcing  provisions  of  the  standard." 

26.  On  page  46760,  1st  colunm,  2nd  full 
paragraph,  19th  line -before  the  words 
"the  battery"  insert  the  word  "of". 

27.  On  page  46761,  1st  column,  2nd 
paragraph,  last  line.  "1976"  is  corrected 
to  read  "1975". 

28.  On  page  46761,  1st  column,  last 
paragraph,  2nd  line,  the  citation  is  cor- 
rected to  read  "(Ex.  68) ". 


29.  On  page  46762.  1st  column.  1st  full 
paragraph.  28th  line,  the  word  "carry" 
is  corrected  to  read  "larry". 

30.  On  page  46762.  2nd  column.  3rd  full 
paragraph.  9th  line  is  corrected  by  in- 
serting the  word  "cars"  after  the  word 
"larry". 

31.  On  page  46763.  3rd  column,  last 
line,  "(f)  (2)  (g>"  is  corrected  to  read 
"(f)  (2)  (i)  (fir)". 

32.  On  page  46764.  2nd  column.  1st  full 
paragraph  is  corrected  to  read  "The  Ad- 
visory Committee  recommended  that 
steam  nozzles,  liquor  sprays,  and  stand- 
pipes  be  inspected  prior  to  each  charge 
and  cleaned  as  necessary  (E^x.  3,  p.  40). 
In  view  of  the  importance  of  keeping  the 
aspiration  system  operating  properly 
and  standpipe  caps  seated  correctly  and 
sealed,  the  standard  includes  a  provision 
similar  to  the  Advisory  Committee's  rec- 
ommendation." 

33.  On  page  46766,  1st  full  paragraph. 
3rd  Une  is  corrected  by  deleting  "/"  and 
inserting  the  word  "of". 

34.  On  page  46770,  1st  column,  3rd 
paragraph,  the  sentence  which  begins  on 
the  15th  line  and  ends  on  the  18th  line  is 
corrected  to  read  "The  system  filtered 
carbon  monoxide  (CO),  total  hydrocar- 
bons, total  sulfur  measured  as  sulfur  di- 
oxide (SOj),  total  particulates,  and  ni- 
trogen oxide  and  dioxide  (NO/NO,)." 

35.  On  page  46770,  3rd  column,  5th 
line,  the  item  in  parentheses  is  cor- 
rected by  deleting  the  "Ex.". 

36.  On  i>age  46771,  2nd  column,  2nd 
full  paragraph,  20th  and  21st  lines  are 
corrected  by  deleting  "(2-151,  pg.  120- 
D". 

37.  On  page  46771,  3rd  column,  6th  line, 
the  transcript  citation  is  corrected  by  de- 
leting "Ex.". 

38.  On  page  46771,  3rd  column,  the  2nd 
line  from  the  bottom  is  corrected  to  read 
"the  station  for  cleaning;  for  jambs  cm 
the." 

39.  On  page  46772.  1st  column.  2nd 
full  paragraph.  3rd  line,  the  citation  is 
corrected  to  read  "(TR  2312,  2474) ". 

40.  On  page  46772.  1st  column.  3rd  full 
paragraph.  Uth  line,  the  citation  is  cor- 
rected to  read  "(Ex.  2-61,  p.  13;  Ex.  2- 
20)". 

41.  On  page  46773.  2nd  column,  1st  full 
paragraph,  in  the  4th  from  the  last  and 
in  the  last  lines  the  citations  are  cor- 
rected to  read  ''(TR  2150)  ". 

42.  On  page  46773, 2nd  column,  3rd  full 
paragraph.  3rd  line,  the  citation  is  cor- 
rected to  read  "(TR  143;  3994)  ". 

43.  On  page  46773,  2nd  column.  3rd  full 
paragraph,  the  5th  line  is  corrected  by 
inserting  the  words  "as  that"  after  the 
word  "such". 

44.  On  page  48773,  3rd  column,  the  4th 
line  is  corrected  to  read  "(Ex.  2-121,  p. 
519-20;  2-18;  2-151,  p.  156;". 

45.  On  page  46774,  2nd  column,  last 
paragraph,  5th  and  11th  lines,  the  words 
"Part  n"  are  corrected  to  read  "Part  11". 

46.  On  page  46775,  1st  column,  the  6th 
line  is  corrected  by  changing  the  word 
"must"  to  the  word  "should". 

47.  On  page  46776,  3rd  column,  last 
paragraph,  the  5th  line  is  corrected  to 
read  "lished  (the  coke  oven  battery, 
wharf,  screening  station,  and  the". 


48.  On  page  46777. 1st  column,  3rd  full 
paragraph,  the  14th  line  is  corrected  by 
adding  the  following:  "If  it  is  reasonably 
anticipated  that  an  employee  who  is  as- 
signed to  a  regulated  area  will  work  there 
for  less  than  30  days,  the  examination 
need  not  be  provided  at  the  time  of  ini- 
tial assignment.  For  all  other  employees, 
the  exam  must  be  provided  at  the  time 
of  initial  assignment." 

49.  On  page  46777,  3rd  column,  2nd  full 
paragraph,  16th  line,  the  citation  is  cor- 
rected to  read  "(Ex.  2-18,  p.  1-5)". 

50.  On  page  46779,  1st  column.  4th  full 
paragraph,  the  3rd  line  is  corrected  by 
deleting  "-15". 

51.  On  page  46779.  2nd  column,  last 
paragraph,  the  8th  line  is  corrected  by 
deleting  the  words  "anticipated  or". 

52.  On  page  46780.  2nd  column.  4th 
full  p>aragraph.  17th  line,  the  word 
"later"  is  corrected  to  read  "latter". 

53.  On  page  46781.  2nd  column,  4th  full 
paragraph,  the  12th  line  is  corrected  by 
changing  the  words  "no  smoking"  to  "no 
smoking  or  eating". 

54.  On  page  46781.  Srd  column,  the  6th 
line  is  corrected  by  deleting  "(4)"  and 
inserting  "(l)(2)(i)". 

55.  On  page  46781,  Srd  column,  5th 
full  paragraph,  lines  13-15  are  corrected 
by  deleting  the  phraSe  "  •  •  "In  light  of 
the  skin  cancer  hazard  associated  with 
coke  oven  emission  •   •   * ". 

56.  On  page  46781.  Srd  column.  5th 
full  paragraph,  the  20th  line  is  corrected 
by  deleting  the  word  "which"  and  insert- 
ing the  word  "with". 

57.  On  r>age  46782. 1st  column.  2nd  line 
the  citation  is  corrected  to  read  "(29 
U.S.C.  657)". 

58.  On  page  46784,  1st  column,  the  last 
paragraph  is  corrected  by  deleting  the 
7th  and  8th  lines. 

59.  In  §  1910.1029(b),  page  46784.  3rd 
column,  the  11th  line  is  corrected  to  read 
"not  a  rehabilitated  coke  oven  battery." 

60.  On  page  46784,  Srd  colunm,  §  1910- 
1029(c> .  the  2nd  line  is  corrected  by  add- 
ing the  words  "in  the  regulated  area" 
after  the  word  "employee". 

61.  On  page  46784,  Srd  column,  5  1912- 
1029<c),  the  4th  line  is  corrected  by 
changing  the  word  "greated"  to  "great- 
er". 

62.  On  page  46785,  1st  column,  the  last 
paragraph  $  1910.1029(f)  (1)  (D  (a  >.  7th 
line,  the  last  word  is  corrected  to  read 
"later". 

63.  On  page  46785.  2nd  column.  }  1910.- 
1029(f)  (l)(i)(b).  the  16th  line  is  cor- 
rected- to  read  "posure  limit  except  to 
the  extent  that  the  employer  can  estab- 
lish that  such  controls  are  not  feasible. 
Wherever  the  engineering". 

64.  On  page  46785, 2nd  column.  §  1910.- 
1029(f)  (i)(ii>  is  corrected  by  inserting 
"(a)"  on  the  2nd  line  after  the  word 
"batteries"  and  by  adding  after  the  last 
line  the  following: 

(b)  If  after  implementing  all  the  en- 
gineering and  work  practice  controls  re- 
ouired  by  paragra^  (f)  (1)  (ii)  (a)  of 
this  section,  employee  exposures  still  ex- 
ceed the  permissible  exposure  limit,  the 
employer  shall  research,  develop  and  im- 
plement any  other  engineering  and  work 
practice  controls  necessary  to  reduce  ex- 
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posure  to  or  below  the  pennissible  ex- 
posniire  limit  except  to  the  extent  that 
the  employer  can  establish  that  suth 
controls  are  not  feasible.  Wherever  the 
engineering  and  work  practice  controls 
which  can  be  instituted  are  not  sufficient 
to  reduce  employe  exposures  to  or  below 
the  permissible  exposure  limit,  the  em- 
ployer shall  nonetheless  use  them  to  re- 
duce exposures  to  the  lowest  level 
achievable  by  these  controls  and  shall 
supplement  them  by  the  use  of  respira- 
tory protection  which  complies  with  the 
requirements  of  paragraph  (g>  of  this 
section. 

65.  On  pag^  46785.  2nd  column,  S  1910.- 
1029(f)  (1>  (lii)  is  corrected  by  inserting 
"<o)"  after  the  words  "Beehive  ovens" 
and  by  adding  after  S  1910.1029<f )  (1) 
•  iii)  (a>  the  following: 

•  b)  If, after  implementing  all  engineer- 
ing and  work  practice  controls  required 
by  paragraph  i  f  m  i  m  iii  >  ( a  >  of  this  sec- 
tion, employee  exposures  still  exceed  the 
permissible  exposure  limit,  the  employer 
shall  research,  develop,  and  implement 
any  other  engineering  and  wock  practice 
controls  necessary  to  reduce  exposures 
to  or  below  the  permissible  exposure  lira- 
it  except  to  the  extent  that  the  employer 
can  establish  that  such  controls  are  not 
feasible.  Wherever  the  engineering  and 
work  practicfi*controls  which  can  be  in- 
stituted are  not  sufficient  to  reduce  em- 
ployee exposures  to  or  below  the  permls- 
fiUe  exposure  limit,  the  employer  shall 
nonetheless  use  them  to  reduce  exposures 
to  the  lowest  level  achievable  by  these 
controls  and  shall  supplement  them  by 
the  use  of  respiratory  protection  which 
complies  with  the  requirements  of  para- 
nraph  (g)  of  this  section. 

66.  On  page  46785,  3rd  column,  §  1910.- 
1029(f)  (2)  (iXd),  the  5th  line,  "wl  11". 
is  corrected  to  read  "will". 

67.  On  page  46786,  3rd  column,  §  1910.- 
1029(f)  (6)<i),  the  5th  line,  the  word 
"specified"  is  corrected  to  read  "re- 
quired". 

68.  On  page  46786.  3rd  column,  §  1910.- 
1029(f)  (6)  (i).  the  6th  line  is  corrected 
to  read  "graph  (f )  of  this  sec-". 

69.  On  page  46787,  1st  column,  §  1910.- 
1029(f)  <6)  (ii)  (e) ,  the  3rd  and  4th  Unes 
are  corrected  to  read  "practice  controls 
required  in  paragraph  (f)  of  this 
section;". 

70.  On  page  46787,  1st  column,  §  1910.- 
1029(f)  (6)  (ili) ,  the  4th  line  is  corrected 
by  adding  after  the  word  "sooner."  the 
following:  "or  after  completion  of  a  new 
or  rehabilitated  battery,". 

71.  On  page  46787.  1st  column.  §  1910.- 
1029(f)(7).  5th  line,  the  word  "educa- 
tion" Is  corrected  to  read  "Information". 

72.  On  page  46787.  1st  column.  §  1910.- 
1029(g)  (l)(i),  7th  line,  the  word  "per- 
missable"  is  corrected  to  read  "permis- 
ftt>le". 

73.  On  page  46787.  2nd  coliunn.  Table 
1.  S  1910.1029  (a^(2)  and  (b)(1),  the 
words  "dust,  mist  and  fume"  are  cor- 
rected to  read  "dust  and  mist".» 

74.  On  page  46787.  2nd  column,  5  1910.- 
1029(K>  (2)  aii) .  the  3rd  line,  is  corrected 
to  read  "tection  against  dust  and  mist 
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75.  On  page  46787^  3rd  column,  §  1910.- 
1029 (h>  (1)  (iv)  is  corrected  to  read  "in- 
sulation from  hot  surfaces  for  foot- 
wear;". 

16.  On  page  46787.  3rd  column.  §  1910- 
1029(h)  (2>(v),  4th  line,  the  word 
"closed"  is  corrected  to  read  "closable". 

77.  On  page  46787.  3rd  column.  §  1910.- 
1029(h)  (2)  (v».  5th  line,  the  word 
"changeroom"  is  corrected  to  read 
"change  room". 

78.  On  page  46788,  1st  column,  §  1910.- 
1029(j)(l)  ti).  the  5th  line  is  corrected 
to  read  "a  regulated  area  at  least  30 
days  per". 

79.  On  page  46788,  1st  column,  §  1910.- 
1029(j)(2).  the  5th  line  is  corrected  by. 
inserting  the  phrase  "for  employees  cov- 
ered under  paragraph  (j)(l)(i)   of  this 
section."  after  the  word  "examination". 

80.  On  page  46>fi8,  2nd  column,  §  1910.- 
1029(j)  i4)  (iii)  is  corrected  by  chang- 
ing the  word  "anticipated"  to  "esti- 
mated". 

Bl.  On  page  46788,  3rd  column,  §  1910.- 
1029(k)  (ixii).  the  2nd  line  is  corrected 
by  changing  "January  20"  to  "Janu- 
ary 27". 

B2.  On  page  46788,  3rd  column.  §  1910.- 
1029(k)  (2)  (ii)  the  1st  line  is  corrected 
to  read:  "The  employer  shall  provide 
upon  request  all". 

63.  On  page  46788,  3rd  column,  para- 
graph "(1)  Precautionary  signs  and 
labels"  should  be  corrected  to  read  "(1) 
Precautionary  sigjis  and  labels." 

84.  On  page  46789.  1st  column.  1st 
line.  §  1910.1029(1)  (2)  (ii)  the  legend  of 
the  sign  is  corrected  by  adding  the  word 
"DANGER"  above  the  words  "RESPI- 
RATOR REQUIRED". 

85.  On  page  46789,  1st  column, 
§  1910.1029  (1)  (3),  the  4th  and  5th  lines 
are  corrected  to  read  "coke  oven  emis- 
sions bearing  the  legend:" 

86.  On  page  46789,  2nd  column, 
i  1910.1029  (m)(3)(ii),  6th  line  is  cor- 
rected by  deleting  the  words  ",  former 
employees.". 

87.  On  page  46789,  2nd  column. 
§  1910.1029  (m)  (3)  is  corrected  by  add- 
ing the  following  paragraph  after  para- 
graph (m)  (3)(iii)  : 

(iv)  The  employer  shall  make  avail- 
able upon  request  records  of  employee 
exposure  measurements  required  by 
paragraph  (m)  (1)  of  this  section  for  in- 
siiection  and  copying  to  former  em- 
ployees and  their  designated  representa- 
tives which  indicate  the  former  em- 
ployees own  exposures. 

88.  On  page  46789,  3rd  column.  Ap- 
pendix A  to  §  1910.1029,  Section  I-D.  the 
7th-9th  lines  are  corrected  to  read 
"ohlnery,  cokeside  and  its  machinery, 
and  the  battery  ends;  the  screening  sta- 
tion; the  wharf;  and  the  beehive  ovens 
and  their  machinery." 

89.  On  page  46789,  3rd  column,  Ap- 
pendix A  to  §  1910.1029,  Section  U.  the 
2nd  line  is  corrected  by  deleting  the  word 
"possibly". 

,90.  On  page  46789,  3rd  column,  Ap- 
pfendix  A  to  S  1910.1029.  Section  n,  the 
3rd  line  is  corrected  to  read  "in  humans. 
Although  there  have  not  been  an  ex-". 


91.  On  page  46789,  3rd  cfdiimn,  Ap- 
pendix A  to  §  1910.1029,  Section  UI-A. 
the  6th  line  is  corrected  to  read  "trols  are 
not  feasible  or  insufficient  to  reduce  ex- 
posure to  or  below  the  PEL." 

92.  On  page  46789,  3rd  column,  Ap- 
pendix A  to  §  1910.1029,  Section  m-B, 
5th  line  is  corrected  by  changing  the 
word  "over"  to  read  "oven". 

93.  On  page  46790,  2nd  column.  Ap- 
pendix B  to  §  1910.1029,  Section  I-A.  the 
1st  sentence  is  corrected  by  changing 
"(8-hour)"  to  read  "(at  least  7-hour)". 

94.  On  page  46790.  2nd  column,  Ap- 
pendix B  to  §  1910.1029,  Section  I-A.  the 
8th  line  is  corrected  by  changing  "type 
A"  to  read  "type  A-E". 

95.  On  page  46790,  2nd  column,  Ap- 
pendix B  to  §  1910.1029,  Section  I-A,  2nd 
paragraph,  1st  sentence  the  last  phrase 
is  corrected  to  read  ",  at  least  one  from 
each  shift." 

96.  On  page  46790,  2nd  colimin,  Ap- 
pendix B  to  §  1910.1029.  Section  I-A.  2nd 
paragraph,  the  15th  line  is  corrected  to 
read  "samples  from  the  same  shift  on 
each  battery  may  be  used  to  cal-". 

97.  On  page  46790,  2nd  column.  Ap- 
pendix B  to  §  1910.1029,  Section  I-B,  item 
2,  the  1st  and  3rd  lines  are  corrected  by 
deleting  the  name  "Perkln-EHmer".  In- 
clusion of  brand  names  in  Appendix  B  to 
the  standard  does  not  constitute  endorse- 
ment by  OSHA  or  the  Department  of 
Labor. 

98.  On  page  46790,  2nd  colunm.  Ap- 
pendix B  to  §  1910.1029,  Section  II-A,  2nd 
paragraph,  the  1st  sentence  is  corrected 
by  changing  the  phrase  "at  the  time  of 
initial  assignment  to  a  job"  to  read  "who 
work  at  least  30  days." 

99.  On  page  46790,  3rd  column.  Ap- 
pendix B  to  §  1910.1029,  Section  H-A,  the 
6th  line  Is  corrected  by  changing  the 
words  "are  to"  to  read  "need". 

(Sees.  6,  8,  84  Stat.  1593,  1699  (29  TT.S.C.  6fi5. 
657);  Secretary  of  Labor's  Order  No.  8-76 
(41  FR  25059);  29  CFR  Part  1911.) 

Signed  at  Washington.  D.C.,  this  14th 
day  of  January  1977. 

Morton  COrn, 
Assistant  Secretary  of  Labor. 

(PR  Doc.77-1732  Piled  l-17-77;8:45  am] 

Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIR0NIMEr4TAL 
PROTECTION  AGENCY 

SUBCHAPTER  D— WATER  PROGRAMS 

PART  136— GUIDELINES  ESTABLISHINQ 
TEST  PROCEDURES  FOR  THE  ANAL- 
YSIS OF  POLLUTANTS 

Amendment  of  Regulations;  Corrections 

In  PR  Doc.  76-35032  appearing  at 
pages  52780  to  52786  in  the  Federal  Reg- 
ister of  Wednesday.  December  1,  1976, 
the  following  changes  should  be  made: 

§  136.3       [Amended] 

1.  On  Page  52783,  for  parameter  num- 
ber 62.  Nickel— Total,  add  "232"  tq  the 
page  references  in  the  column  under  the 
14th  edition  of  Standard  Methods  op- 
posite the  colorimetric  method  deslgna* 
tion. 


\ 
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2.  On  page  52784,  for  parameter  num- 
ber 89.  change  the  parameter  designa- 
tion from  "Nitrate"  to  "Nitrite." 

3.  On  page  52784.  for  parameter  num- 
ber 96,  Phenols,  delete  the  present  meth- 
od designation,  "Colorimetric,  (4AAP)," 
and  replace  it  with  the  method  designa- 
tion, "Distillation  followed  by  colorimet- 
ric, (4AAP)";  delete  the  page  reference 
in  the  column  under  the  14th  edition  of 
Standard  Methods.  "582,"  and  replace 
it  with  page  number  "574". 

Dated :  January  10, 1977. 

Wilson  K.  Talley, 
Assistant  Administrator  for 
Research  and  Development. 

|PR  Doc.77-1453  PUed  l-17-77;8:45  am] 

Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  60 — OFFICE  OF  FEDERAL  CON- 
TRACT COMPLIANCE  PROGRAMS, 
EQUAL  EMPLOYMENT  OPPORTUNITY, 
DEPARTMENT  OF  LABOR 

PART  60-741— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS  AND 
SUBCONTRACTORS  FOR  HANDICAPPED 
WORKERS 

Redesignation;  Correction 

In  FR  Doc.  76-11094  appearing  at  page 
16147  in  the  Federal  Register  of  Friday. 
April  16.  1976.  the  following  changes 
should  be  made : 

1.  On  page  16148  in  the  table  of  head- 
ings in  the  third  column : 

a.  In  the  heading  for  60-741.6  "require- 
ment" is  corrected  to  "procedures". 

b.  In  the  Subpart  B  heading  "Com- 
pliance" is  corrected  to  "Complaint". 

c.  Add  under  the  heading  for  60- 
741.23  and  above  the  heading  for  60- 
741.26: 

"60-741.24    Duties  of  agencies. 
60-741.25    Evaluations    by    the    Di- 
rector" 

2.  On  page  16149  under  §  60-751.2: 

a.  In  the  second  line  of  the  paragraph 
entitled  "Affirmative  action  clause". 
"§  60-741.3"  is  corrected  to  "§  60-741.4". 

b.  In  the  twelfth  line  of  the  paragraph 
entitled  "Handicapped  individual", 
"Note"  is  corrected  to  "Appendix". 

3.  On  page  16150: 

a.  In  S  60-741.5 (a)  on  the  tenth  line 
"741.5"  is  corrected  to  "741.6". 

b.  In  5  60-741.5(0)  (1)  on  the  last  line 
"Note"  is  corrected  to  "Appendix". 

4.  In  §  60-741.6(b),  "Note"  which  ap- 
pears twice  in  the  parentheses  on  pages 
16150  and  16151  is  corrected  in  both 
places  to  "Appendix". 

5.  On  page  16152  in  §  60-741.20  on  the 
third  line  and  in  §  60-741.21  on  the  third 
line  "§60-741.3"  is  corrected  to  "§60- 
741.4". 

6.  On  page  16153: 

a.  In  §  60-741.24(a)  on  the  thirteenth 
V  line  "§  60-741.31"  is  corrected  to  "5  60- 

741.28". 

b.  In  §60-741.27  on  the  sixth  line 
"741.29"  is  corrected  to  "741.28". 

7.  On  page  16154: 

a.  In  S  60-741.29  in  the  second  column 
In  the  first  paragraph  on  the  nineteenth 


line  "§  60-741.27"  is  corrected  to  "8  60- 
741.26". 

b.  In  §60-741.30  on  the  sixth  line 
"741.24('b)(l)"  is  corrected  to  "741.3(b) 
(1)". 

c.  In  §  60-741. 52 (a)  on  the  ninth  line 
"by"  is  corrected  to  "as". 

Dated:  January  13. 1977. 

Lawrence  Z.  Lorber. 

Deputy  Assistant 
Secretary,  Director,  OFCCP. 

(PR  DOC.77-1S18  PUed  l-17-77;8:46  am] 

Title  43 — Public  Lands:  Interior 

CHAPTER  I — BUREAU  OF  RECLAMATION, 
INTERIOR  DEPARTMENT 

PART  419— ADMINISTRATIVE  CLAIMS 

Processing  Claims  for  Loss  or  Damage; 
Failure  of  Teton  Dam 

On  September  27,  1976,  final  regula- 
tions were  published  in  the  Federal  Reg- 
ister (41  FR  42200)  governing  the  proc- 
essing of  claims  for  actual  damages  to  or 
loss  of  property,  income,  personal  Injury 
or  for  death  directly  resulting  from  the 
failure  on  June  5.  1976,  of  Teton  Dam  of 
the  Lower  Teton  Division  of  the  Teton 
Basin  Federal  Reclamation  Project.  The 
regulations  provided  that  in  order  to 
qualify  for  payment  under  the  regula- 
tions, the  claimant  must  certify  that  the 
damage,  injury,  or  loss  for  which  a  claim 
is  made  occurred  within  the  major  dis- 
aster area  as  a  direct  result  of  the  failure 
of  Teton  Dam.  The  major  disaster  area 
was  defined  in  the  regulations.  The  defi- 
nition now  needs  to  be  expanded  to  in- 
clude an  area  in  Power  County,  Idaho 
which  was  affected  by  loss  of  water  due 
to  the  washout  of  a  diversion  dam  in  the 
Snake  River. 

For  the  foregoing  reason  and  pursuant 
to  the  authority  contained  in  the  Annual 
Public  Works  Appropriation  Act  of  1976. 
Pub.  L.  94-180.  89  Stat.  1035;  the  Act  of 
July  12.  1976.  90  Stat.  889;  the  Act  of 
June  17.  1902,  32  Stat.  390,  as  amended; 
and  the  Teton  Dam  Disaster  Assistance 
Act  of  1976.  Pub.  L.  94-400,  90  Stat.  1211. 
43  CFR  419.0-5(0)  is  revised  as  follows, 
effective  immediately. 

Dated:  January  12,  1977. 

Chris  Farrand, 
Acting  Assistant  Secretary 
of  the  Interior. 

§  419.0-.^      Definilions. 

*  *  »  •  • 

(o»  "Major  disaster  area"  means  the 
Idaho  counties  of  Bingham,  Bonneville, 
Fremont,  Jefferson,  and  Madison,  des- 
ignated by  the  Administrator,  Federal 
Disaster  Assistance  Administration,  on 
June  6.  1976.  or  such  other  areas  as  may 
be  later  designated  by  the  Administrator 
under  the  President's  declaration  of 
June  6.  1976.  In  addition,  that  portion  of 
the  F\)rt  Hall  Indian  Reservation  lying 
in  Bannock  County,  westward  from  U.S. 
Highway  191  to  the  Snake  River  and  the 
American  Falls  Reservoir  and  that  por- 
tion of  Power-  County  serviced  by  the 
Aberdeen-Springfield    Canal    Company 


are  included  in  the  major  disaster  area, 
for  the  purpose  of  these  regulations. 
•  •  •  •  • 

IPR  Doc.77-1509  PUed  1-17-77:8:46  ami 

Title  45— Public  Welfare 

CHAPTER  II— SOaAL  AND  REHABILITA- 
TION SERVICE  (ASSISTANCE  PRO- 
GRAMS), DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

PART  233— COVERAGE  AND  CONDITIONS 
OF  ELIGIBILITY  IN  FINANCIAL  ASSIST- 
ANCE PROGRAMS 

Notification  of  Child  Abuse  and  Neglect 

Part  233,  Chapter  n  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
to  incorporate  requirements  for  the  re- 
porting or  referral  of  child  abuse  and 
neglect  imder  title  IV-A  of  the  Social 
Security  Act  for  the  50  States  and  the 
District  of  Columbia.  The  requirements 
for  Guam.  Puerto  Rico,  and  the  Virgin 
Islands  are  codified  under  45  CFR  220.23 
(b) .  The  purpose  is  to  codify  the  require- 
ments of  the  income  maintenance  agency 
for  the  reporting  or  referral  of  neglected 
or  abused  children  who  are  receiving 
AFDC  to  the  appropriate  court  or  law  en- 
forcement agency.  The  basis  of  this 
amendment  is  section  402(a)  (16)  of  the 
Social  Security  Act. 

As  these  regulations  make  no  new  re- 
quirements upon  States  and  were  codified 
elsewhere  in  this  chapter,  the  Depart- 
ment finds  that  there  is  good  cause  to 
dispense  with  the  proposed  rulemaking 
procedure. 

Accordingly.  Part  233,  Chapter  n. 
Title  45  of  the  Code  of  Federal  Regula- 
tions is  amended  by  revising  §  233.90(a) 
to  read  as  follows: 

§  233.90     Factors  specific  to  AFDC 

(a)  State  plan  requirements.  A  State 
plan  under  title  IV-A  of  the  Social  Se- 
curity Act  shall  provide  that: 

( 1 )  The  determination  whether  a  child 
has  been  deprived  of  parental  support  or 
care  by  reason  of  the  death,  continued 
absence  from  the  home,  or  physical  or 
mental  incapfwiity  of  a  parent,  or  <lf  the 
State  plan  Includes  such  cases)  the  un- 
employment of  his  father,  will  lie  made 
only  in  relation  to  the  child's  natural 
or  adoptive  parent,  or  in  relation  to  the 
child's  stepparent  who  Is  ceremonially 
married  to  the  child's  natural  or  adop- 
tive parent  and  Is  legally  obligated  to 
support  the  child  under  State  law  of  gen- 
eral applicability  which  requires  step- 
parents to  support  stepchildren  to  the 
same  extent  that  natural  or  adoptive 
parents  are  required  to  support  their 
children.  Under  this  requirement,  the  In- 
clusion in  the  family,  or  the  presence  in 
the  home,  of  a  "substitute  parent"  or 
"man-in-the-house"  or  any  individual 
other  than  one  described  in  this  para- 
graph Is  not  an  acceptable  basis  for  a 
finding  of  Ineligibility  or  for  assuming 
the  availability  of  income  by  the  State. 
In  establishing  financial  ellglbUltv  and 
the  amount  of  the  assistance  payment, 
only  such  net  income  as  is  actuedly  avail- 
able for  current  use  on  a  regular  basis 
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Htm  be  eonaldered,  ajid  the  inctmie  only 
of  the  parent  described  in  the  first  sen- 
tence of  this  imragraph  will  be  consid- 
ered available  for  children  in  the  hoiLse- 
hold  in  the  absence  of  proof  of  actual 
conteibutions:  and 

(2)  Where  it  has  reason  to  believe  that 
the  hmne  in  which  a'  relative  and  child 
receivinR  aid  reside  is  unsuitable  because 
of  the  neglect,  abuse,  or  exploitation  of 
such  child,  the  State  or  local  agency  will: 

(I)  Bring  such  condition  to  the  atten- 
tion of  a  court,  law-enforcement  agency, 
or  other  appropriate  agency  in  the  State, 
providing  whatever  data  it  has  with  re- 
q)ect  to  the  situation ; 

(II)  In  reporting  such  conditions,  use 
the  same  criteria  as  are  used  in  the  State 
for  all  other  parents  and  children;  and 

(III)  Cooperate  with  the  court  or  other 
agency  tn  planning  and  imolementing 
action  In  the  best  interest  of  the  child. 

•  •  •  •  ■ 

Effective  date:  This  regulation  is  effec- 
tive January  18.  1977. 

(Bee.  llOa.  49  SUt.  647  (42  V3.C.  1302) .) 

(Catslog  of  Federal  Domestic  Assistance  Pro- 
9«m  No.  13.761.  Public  Assistance  Malnte- 
I  Aaslatonce  (State  Aid) .) 


BBS  procedures  pursuant  to  the  require- 
liients  of  Subpart  G  of  this  Part  and  the 
appropriate  station  checklist,  unless  such 
entries  are  consistently  made  in  the  sta- 
tion operating  log. 

•  •  •  •  • 

Federal  CquMtmicATiONs 
j  Commission, 

'  Vincent  J.  Mullins, 

I  Secretary. 
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-     Dated:  May  17,  1976. 

Dow  WORTMAN, 

Aetirig  Adminisf rotor.  Social 
and  Rehabilitation  Service. 

Approved:  January  13.  1977. 

Marjorie  Lynch. 
Acting  Secretary. 

'  |FR  Doc.77-1600  Filed  1-17-77:8:45  ami 

Titte47 — ^Telecommunication 

CHAPTER  I— FEDERAL 
COMMUNICATIONS  COMMISSION 

PART  1— PRACTICE  AND  PROCEDURE 

PART  73— RADIO  BROADCAST 
SERVICHL 

Updating  and  ClarificatloAof  Rules  Gov- 
erning the  Emergency  broadcast  Sys- 
tem (EBS);  Correction 

Released:  January  12, 1977. 

In  the  matter  of  revision  of  Parts  1  and 
73  of  the  Commission's  rules  to  update 
and  clarify  the  rules  governing  the 
Emergency  Broadcast  System  (EBS). 

Hie  amendments  to  9  73.582.  adopted 
Wovonber  16.  1976  (FCC  76-1053,  Mimeo 
43062),  concerning  the  logging  of  EBS 
aystem  tests  and  which  would  become 
effective  on  February  1.  1977.  do  not 
agree  in  paragraph  sequence  numbering 
with  amendments  subsequently  adopted 
on  December  14,  1976  (FCC  76-1144, 
Mimeo  43096)  revising  5  73.582  which 
will  become  effective  January  27,  1977. 
Therefore,  Instruction  8  of  Appendix  of 
the  Order  adopted  November  16,  1976 
CFCC  76-1053)  should  read  as  follows: 

8.  In  S  73.582,  new  subparagraph  (5)  is 
added  to  paragraph  (b)  to  read  as 
follows: 

I  73.582     Program  lof;. 

•  •  •  •  • 

<b)  •  •  • 

(5)  For  Emergency  Broadcast  System 
Operations.  An  entry  for  tests  of  the 


I  (FCC  77-61 

PART   15— RADIO  FREQUENCY  DEVICES 

Deletion  of  Certain  Obsolete  Sections 
and  Reporting  Requirements;  Order 

Adopted:  January  4, 1977. 

Released:  January  11, 1977. 

By  the  Commission:  Commissioner  Lee 
absent. 

In  the  matter  of  amendment  of  Part  15 
to  delete  certain  obsolete  sections  and  re- 
porting requirements. 

1.  These  amendments  to  Part  15  of  the 
Commission's  rules  and  regulations  are 
editorial  in  nature  and  are  made  pur- 
suant to  the  Commission's  policy  of  up- 
dating and  simplifying  the  rules. 

2.  Parts  of  §  15.68  ((a),  (c)  and  (d) 
<2) )  are  being  deleted;  they  contain  re- 
porting requirements  and  dates  for  com- 
pliance with  technical  requirements 
ifhlch  by  their  own  terms  have  become 
obsolete  and  may  be  deleted  as  no  longer 
required. 

3.  This  action  is  purely  editorial  and. 
llierefore,  may  be  taken  without  com- 
pliance with  the  requirements  of  5  USC 
553. 

$  15.68      r  Amended] 

4.  Accordingly,  it  is  ordered,  effective 
January  19,  1977.  pursuant  to  the  au- 
thority contained  in  sections  4(i)  and 
303 (r)  of  the  Communications  Act  of 
W34,  as  amended,  That  paragraphs  (a) 
and  (c)  and  subparagraph  (d)(2)  of 
5  15.68  of  Part  15  of  the  FCC  Rules  are 
hereby  deleted,  and  the  word  {Reserved] 
inserted  in  lieu  thereof. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066,  1082; 
47  U.S.C.  154.  303.) 

Federal  Communications 

Commission. 
Vincent  J.  Mullins, 

Secretary. 

IFRDoc.77-1514  Filed  1-17-77:8:45  am] 


PART  76— CABLE  TELEVISION  SERVICES 

Altering  of  Cable  Television  Reporting 
^  Requirements:  Correction 

Released:  January  12,  1977. 

In  the  matter  of  amendment  of  Part 
76  of  the  Commission's  rules  and  regu- 
liations  to  alter  cable  television  report- 
ing requirements. 

The  Order  in  the  above-captioned 
matter  released  December  7,  1976.  (FCC 
76-1110)  is  corrected  by  changing  Ap- 
pendix A,  third  line  from  the  top  of  the 
third  column  on  paee  53996 — 

From:  "Data,  which  shall  be  returned 
within  60" 


To:   "Data,  which  shall  be  retuzned 
within  90". 

Federal  CoMMUNiCATioins 

Commission, 
Vincent  J.  Muluns, 

5ecretarV' 
[FB  Doc.77-1516  Filed  1-17-77:8 :4fi  am] 


[Docket  No.  20808;  RM-2075;  FCC  77-71 
PART  87— AVIATION  SERVICES 
k        Flight  Test  Stations 

Adopted:  January  4, 1977. 

Released:  January  12, 1977. 

In  the  matter  of  amendment  of  Part 
87  to  provide  technical  standards  for  te- 
lemetry transmitters  in  the  frequency 
band  1435-1535  mHz  employed  in  flight 
test  stations. 

1.  A  Notice  of  PrcHXwed  Rule  Making 
in  the  above-captioned  matter  was  re- 
leased on  July  29, 1976,  smd  was  published 
in  the  Federal  Register  on  August  2, 
1976  (41  FR  32242).  The  dates  for  filing 
comments  and  reply  comments  have 
passed. 

2.  The  Notice  of  Proposed  Rule  Mak- 
ing was  issued  in  response  to  a  petition 
(RM-2075)  filed  by  the  Aerospace  and 
Flight  Test  Radio  Coordinating  Council 
(AFTRCC).  The  petitioner  requested 
that  the  technical  standards  applicable 
to  FM  transmitters  used  for  telemetry 
purposes  in  the  1435-1535  mHz  band  be 
amended  to  increase  the  frequency  uti- 
lization of  this  portion  of  the  frequency 
spectrum. 

3.  The  1435-1535  mHz  telemetry  band 
is  shared  between  Government  and  non- 
Govemment  users.  In  its  petition. 
AFTRCC  pointed  out  that  the  Commis- 
sion and  the  Office  of  Telecommunica- 
tions Policy  (OTP) ,  which  grants  the 
authorizations  for  the  government  users, 
have  applied  different  technical  stand- 
ards to  govern  the  operation  of  equip- 
ment used  In  flight  test  stations. 
AFTRCC  stated  that  the  existence  of 
such  dual  technical  standards  makes  ef- 
ficient use  of  the  spectrum  difficult  and 
engenders  administrative  coordination 
problems  between  the  Government  and 
non-Government  users  of  this  spectrum. 
Accordingly,  it  was  requested  that  the 
Commission  adopt  technical  standards 
similar  to  those  develwed  by  OTP  to 
govern  equipment  used  in  the  1435-1535 
mHz  telemetry  band. 

4.  The  only  comments  received  were 
ffled  by  AFTRCC  in  which  they  fully  sup- 
ported the  Commission's  proposal  in  this 
proceeding.  In  their  comments,  AFTRCC 
also  pointed  out  two  relatively  minw 
typographical  errors  in  the  proposed  new 
rules  as  set  forth  in  the  Notice.  The  ap- 
propriate rule  sections  have  been  edl- 
toriallv  amended,  as  indicated  in  the  at- 
tached Appendix.  No  reply  comments 
were  filed. 

5.  The  Commission  recognizes  the  need 
for  uniform  technical  standards  to  en- 
able more  efficient  use  of  this  portion  of 
the  spectrum,  and  to  prevent  possible  In- 
terference between  the  Govemmort  and 
non-CJovemment  flight  test  stations.  Ac- 
cordingly, it  is  ordered.  That  under  the 
authority  contained  in  sections  4(1),  SOS 
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(bi ,  (c) ,  and  (r)  of  the  Communications 
Act  of  1934,  as  amended.  Part  87  of  the 
Commission's  rules  is  amended,  as  set 
forth  below,  effective  February  17.  1977. 
6.  It  is  further  ordered,  lliat  this  pro- 
ceeding is  terminated. 

(Sees.  4,  30S,  48   Stat.,  as  amended,   1066, 
1082;  47  U.S.C.  154,  303.) 

Federal  Communications 

commebsion, 
Vincent  J.  Mulldts, 

Secretary, 

Part  87  of  caiapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Section  87.67(b)  Is  janended  by  add- 
ing a  new  "class  of  emission^'  to  the 
table  and  a  new  footnote  8  to  read  as 
follows: 

§  87^7     Types  of  emission. 

•  •  •  •  • 

(b)   •  •  • 


Class  of 
emission 

Emission  ■ 
designator 

Anthoriied  bandwidth 

Below       Above     Frequency 
fiOMHi     fiOMHi     deviation 

• 
F»» 

(1) 

• 

•                   •                   • 
(1) 

«                                     •                                    • 

■  The  authorised  bandwidth  Is  equal  to  the  necessary 
bandwidth  lor  frequency  modulated  transmitters  used 
in  flight  test  stations  operaUns  in  the  1436-1&35  MHz 
l»md.  The  necessary  bandwidth  shall  be  computed  in 
accordance  with  pt.  2  of  this  chapter. 


2.  In  §  87.71,  paragraphs  (a)  (1)  and 
(3)  are  amended,  and  (a)  (4)  and  (5) 
are  added  to  read  as  follows : 

§  87.71      Embsion  limitations. 

(a)    *   *   • 

(1)  When  using  transmissions  other 
than  single  sideband  (3  A3  A,  SASH, 
3A3J) ,  or  authorized  frequency  modula- 
tion (F9)  in  the  frequency  band  1435- 
1535  MHz: 

•  *  •  •  • 

(3)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than  250 
percent  of  the  authorized  bandwidth  ex- 
cept for  FM  telemetry  transmitters  in 
the  1435-1535  MHz  band: 

(4)  '  When  using  frequency  modulated 
transmissions  (P9)  for  telemetry  at  flight 
test  stations  in  the  1435-1535  MHz  fre- 
quency band  with  an  authorized  band- 
width equal  to  or  less  than  1  MHz: 

(i>  On  any  frequencies  removed  from 
the  assigned  frequency  by  more  than  100 
percent  of  the  authorized  bsmdwidth  up 
to  and  including  100  percent  of  the  au- 
thorized bandwidth  plus  0.5  MHz:  at 
least  60  decibels  or  25  decibels  below  a 
milliwatt,  whichever  is  greater,  wh«i 
measured  in  a  3  kHz  bandwidth. 

(ii)  On  Eusy  frequencies  removed  from 
the  assigned  fitquency  by  more  than  100 
percent  of  the  authorized  bandwidth  plus 
0.5  MHz:  at  least  55  plus  10  logu  (mean 
power  output  In  watts)  decibels  wh^ 
measured  In  a  3  kHz  bandwidth. 


(5)  *  When  using  frequency  modulated 
transmlssicm  (F9)  for  telemetry  at  flight 
test  stations  in  the  1435-1535  MHz  fre- 
quency band  with  an  authorized  band- 
width greater  than  1  MHz: 

(i)  On  any  frequencies  removed  from 
the  assigned  frequency  by  more  than  50 
percent  of  the  authorized  bandwidth 
plus  0.5  MHz  up  to  and  including  50  per- 
cent of  the  authorized  bandwidth  plus 
1.0  MHz:  at  least  60  decibels  or  25 
decibels  below  a  milliwatt,  whichever  Is 
greater,  when  measured  in  a  3  kHz  band- 
width. 

(ii)  On  any  frequencies  removed  from 
the  assigned  frequency  by  50  percent  of 
the  authorized  bandwidth  plus  1.0  MHz: 
at  least  55  plus  10  log.o  (mean  output 
power  in  watts)  measured  In  a  3  kHz 
bandwidth. 

•  •  •  «  • 

[FR  Doc.77-1400  Filed  l-17-77;8:45  am] 

Title  49 — Transportation 

CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  A^-GENERAL  RULES  AND 
REGULATIONS 

[Service  Order  No.  1254,  Amdt.  1  ] 

PART  1033 — CAR  SERVICE 

Vermont  Northern  Railroad  Company  Au- 
thorized to  Operate  Over  Tracks  Owned 
by  State  of  Vermont  and  Fonneriy 
Operated  by  St.  Johnsbury  &  Lamoille 
County  Railroad 

At  a  Session  of  the  Interstate  Com- 
merce Commission,  Railroad  Service 
Board,  held  in  Washington,  D.C.,  on  the 
12th  day  of  January,  1977. 

Upon  further  consideration  of  Service 
Ord&r  No.  1254  (41  FR  48122) ,  and  good 
cause  appearing  therefor: 

It  is  ordered.  That:  S  1033.1254  (Serv- 
ice Order  No.  1254  Vermont  Northern 
Railroad  Company  authorized  to  oper- 
ate over  tracks  owned  by  State  of  Ver- 
mont and  formerly  operated  by  St. 
Johnsbury  &  Lamoille  Coimty  Railroad) 
be,  and  it  is*hereby,  amended  by  substi- 
tuting the  following  psu-agraph  (f)  for 
paragraph  (f)  thereof: 

§  1033.1254     Service  Order  >o.  1254. 

•  •  •  •  • 

(f)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  pjn., 
June  30.  1977,  unless  otherwise  modifled, 
changed,  or  suspended  by  order  of  this 
Commission. 


Effective  date:  This  amendment  shall 
become  effective  at  11:59  pjn.,  January 
15,  1977. 

(Sees.  1,  12.  16,  and  17(2),  24  SUt.  379,  383, 
384,  as  amended:  49  U.S.C.  1,  12.  16,  and  17 
(2).  Interprets  or  applies  Sees.  1(10-17),  15 
(4).  and  17(2).  40  St»t.  101,  as  amended,  54 
SUt.  911;  49  U.S.C.  1(10-17),  15(4),  and 
17(2).) 


It  is  further  ordered.  That  a  copy  of 
this  amendm«it  shall  be  served  upaa  the 
Association  of  American  Railroads,  Car 
Service  Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car  hire 
agreement  under  the  terms  of  that 
agreement,  and  upon  the  American  Short 
Line  Railroad  Association;  and  that 
notice  of  this  amendment  be  given  to 
the  general  public  by  depositing  a  copy 
In  the  Office  of  the  Secretary  of  the 
Commission  at  Washington,  DC.  and  by 
filing  it  with  the  Director,  Office  of  the 
Federal  Register. 

•  •  •  •  •  . 

By  the  Commission.  Railroad  Service 
Board,  members  Joel  E.  Bums,  Lewis  R. 
Teeple,  and  Thomas  J.  Byrne, 

ROBCST  L.  Oswald. 
Secretary. 

[FR  Doc.77-1584  FUed  l-17-77;8;45  am] 


•  The  requirements  of  paragraphs  (a)  (4) 
and  (a)  (6)  at  this  section  shaU  apply  to 
tnmsmltters  type  accepted  after  January  1, 
1977,  and  to  aU  transmitters  first  InstaUed 
afUr  January  1,  1983. 


[Service  Order  No.  1200.  Amdt.  6] 

PART  1033— CAR  SERVICE 

Missouri  Pacific  Railroad  Company  Au- 
thorized to  Operate  Over  Tracks  of  Union 
Pacific  Railroad  Co. 

At  a  Session  of  the  Interstate  Com- 
merce Commission,  Railroad  Service 
Board,  held  in  Washington,  D.C.,  on  the 
12th  day  of  January,  1977. 

Upon  fiirther  consideration  of  Service 
Order  No.  1200  (39  PR  38103,  40  FR 
2990,  30268,  and  41  FR  2644  and  29387) , 
and  good  cause  appearing  therefor: 

It  is  ordered,  TTiat:  S  1033.1200  (Serv- 
ice Order  No.  1200.  Missouri  Pacific  Rail- 
road Company  authorized  to  operate 
over  tracks  of  Union  Pacific  Railroad 
C^.),  be,  and  It  Is  hereby,  amended  by 
substituting  the  following  paragraph  (d) 
for  paragrai^  (d)  thereof: 

§  1033.1200      Service  Order  No.  1200. 

•  *  •  •  • 

(d)  Expiration  date.  The  provisions  of 
this  order  shedl  expire  at  11 : 59  p.m.,  June 
15,  1977,  unless  otherwise  modifled, 
changed  or  suspended  by  order  of  this 
Commission. 

•  •  »  •  • 

Effective  date:  This  amendment  shall 
become  effective  at  11:59  p.m.,  Jsinuary 
15,  1977. 

(Sees.  1,  12,  16,  and  17(2).  24  SUt.  379.  383, 
384.  as  amended;  49  UjS.C.  1,  13,  15,  and  17 
(2).  Interprets  or  applies  Sees.  1  (10-17).  16 
(4),  and  17(2),  40  SUt.  101.  as  amended,  54 
SUt.  911;  49  U.S.C.  1(10-17),  15(4),  and  17 
(2).) 

It  is  further  ordered.  That  a  copy  of 
this  amendment  shall  be  served  upon  the 
Association  of  American  Railroads,  Car 
Service  Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car 
hire  agreement  under  the  terms  of  that 
agreement,  and  upon  the  American  Short 
Line  Railroad  Association;  and  that  no- 
tice of  this  amendment  be  given  to  the 
general  public  by  depositing  a  copy  in  the 
Office  of  the  Secretary  of  the  Commis- 
siaa  at  Washington,  D.C.,  and  by  filing  it 
with  the  Director,  Office  of  the  Federal 
Register. 
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By  the  Commission.  Railroad  Service 
Board,  members  Joel  E.  Bums,  Lewis  R. 
Teeple  and  Thomas  J.  Byrne. 

Robert  L.  Oswald, 
.  Secretary. 

|PR  Dck:.77-1585  Piled  l-17-77;8:45  am] 


[Service   Order   No.    1226,   Amdt.   2] 

PART  1033 — CAR  SERVICE 

Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company  Authorized  to  Op- 
erate Over  Tracks  of  Chicago  and  North 
Western  Transportation  Co. 

At  a  Session  of  the  Interstate  Com- 
merce   Commission,    Railroad    Service! 

I    Board,  held  in  Washington,  D.C.,  on  the 

I   12th  day  of  January,  1977. 

Upon  further  consideration  of  Service! 
Order  No.    1226    (40  FR  59598;   41   FR 

1    27728)  and  good  cause  appearing  there- 

!   for: 

It  is  ordered.  That:  §  1033.1226  (Serv- 
ice Order  No.  1226  Chicago,  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Company 
authorized  to  operate  over  tracks  of  Chi- 
cago and  North  Western  Transportation 
Co.)  be.  and  it  Is  hereby,  amended  b^ 
substituting  the  following  paragraph  (e) 
tor  paragraph  (e)  thereof:  i 

§  1033.1226      Service  Order  No.  1226.        [, 

I  (e)  Expiration  date.  The  provisions  ol 
this  order  shall  expire  at  11:59  p.m., 
June  15,  1977,  unless  otherwise  modified, 
changed,  or  suspended  by  order  of  this 
Commission. 

•  •  •  •  • 

Effective  date:  This  amendment  shall 
become  effective  at  11:59  p.m.,  January 
15, 1977. 

<8eca.  1,  13.  16.  and  17(2),  34  Stat.  379,  383 
S84,  as  amended:  49  17.S.C.  1, 12.  15.  and  17(2) 


RULES   AND   REGULATIONS 


Interprets  or  applies  Sees.  1(10-17),  15(4). 
and  17(2),  40  Stat.  101,  as  amended,  64  Stftt. 
911;   49  U.S.C.   1(10-17),   15(4),  and   17(2).) 

It  is  further  ordered.  That  a  copy  of 
this  amendment  shall  be  served  upon  the 
Association  of  American  Railroads,  Oar 
Service  Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car 
hire  agreement  under  the  terms  of  that 
agreement,  and  upon  the  American 
Short  Line  Railroad  Association;  and 
that  notice  of  this  amendment  be  given 
to  the  general  public  by  depositing  a 
copy  in  the  OflBce  of  the  Secretary  of  the 
Commission  at  Washington,  D.C.,  and  by 
filing  it  with  the  Director,  Office  of  the 
Federal  Register. 

*  •  •  '  •     '        * 

By  the  Commission,  Railroad  Service 
Board,  members  Joel  E.  Bums,  Lewis  R. 
Teeple  and  Thomas  J.  Byrne. 

Robert  L.  Oswald, 
Secretary. 

|PR  r)oc.77-1586  Piled  l-17-i77;8:45  am) 

[Service  Order  No.  1231,  Amdt.  No.  3) 

PART  1033 — CAR  SERVICE 

Consolidated  Rail  Corporation  Authorized 
To  Operate  Over  Tracks  of  Louisville  and 
Nashville  Railroad  Co. 

At  a  Session  of  the  Interstate  Com- 
merce Commission,  Railroad  Service 
Board  held  in  Washington,  D.C.,  on  the 
12th  day  of  January,  1977. 

Upon  further  consideration  of  Service 
Order  No.  1231,  (41  FR  8480,  15414  and 
27729),  and  good  cause  appearing  there- 
fore: 

It  is  ordered.  That:  §  1033.1231  (Serv- 
ice Order  No.  1231  Consolidated  Rail 
Corporation  authorized  to  operate  over 
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ti'acks  of  Louisville  and  Nashville  Rail- 
road Co.)  be,  and  it  is  hereby,  amended 
by  sut^tituting  the  following  paragr.iph 
(f)  for  paragraph  (f)  thereof: 

§  1033.1231      Servirc  Order  No.  1231. 


(f)  Expiration  date:  The  provisions  of 
this  order  shall  expire  at  11:59  p.m., 
Jime  30,  1977,  unless  otherwise  modified 
changed,  or  suspended  by  order  of  this 
CJommission. 

*  *  •  «  * 

Effective  date:  This  amendment  shall 
become  effective  at  11:59  p.m.,  January 
15, 1977. 

(Sees.  1.  12,  15,  and  17(2),  24  Stat.  379,  383, 
384,  as  amended;  49  U.S.C.  1,  12,  15,  and 
17(2).  Interprets  or  applies  Sees.  1(10-17), 
15(4).  and  17(2),  40  Stat.  101,  as  amended. 
54  Stat.  911;  49  U.S.C.  1(10-17),  15(4)  and 
17(2).) 

It  is  further  ordered,  That  a  copy  of 
this  amendment  shall  be  served  upon  the 
Association  of  American  Railroads,  Car 
Service  Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car 
hire  agreement  under  the  terms  of  that 
agreement,  and  upon  the  American  Short 
Line  Railroad  Association;  and  that  no- 
tice of  this  amendment  be  given  to  the 
general  public  by  depositing  a  copy  in 
the  OfiSce  of  the  Secretary  of  the  Com- 
mission at  Washington,  D.C.,  and  by  fil- 
ing it  with  the  Director,  Office  of  the 
Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Joel  E.  Bums,  Lewis  R. 
Teeple  and  Thomas  J.  Byrne. 

Robert  L.  Oswald, 
Secretary. 

(PR  Doc.77-1587  Piled  1-17-77:8:45  am) 
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proposed  rules 


This  MCtion  of  the  FEDERAL  REGISTER  contains  notices  to  the  pablic  of  th«  proposed  Issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  to  give  Interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  final  rules. 


DEPARTWENT  OF  AGRICULTURE 

Soil  Conservation  Service 

PUBLIC  INFORMATION  AND  RIGHT  TO 
PRIVACY 

Availability  of  Information 

Notice  Is  hereby  given,  that  the  Soil 
Conservation  Service  (SCS)  proposes  to 
revise  7  CPR  VL  Part  661  (38  PR  3293) . 

Part  661  Is  being  redesignated  as  "Pub- 
lic Informaticm  and  Right  to  Privacy" 
with  two  Subparts:  A — ^Availability  of 
Materials  and  Records  and  B — ^Right  to 
Privacy. 

Interested  persons  are  Invited  to  par- 
ticipate tn  the  proposed  regulations 
chan^  by  submitting  written  data,  views, 
or  arguments  as  they  may  desire.  Com- 
ments should  Identify  the  regulatory 
docket  or  notice  number  and  may  be  sub- 
mitted to  the  Deputy  Administrator  for 
Administration,  Soil  Conservation  Serv- 
ice, U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  All  commimica- 
tions  received  by  April  18.  1977  will  be 
considered  by  the  Deputy  Administrator 
for  Administration  before  taking  any  ac- 
tion on  the  proposed  rule.  The  proposal 
contained  tn  this  notice  may  be  changed 
due  to  comments  received.  All  comments 
submitted  will  be  made  available,  both 
before  and  after  the  closing  date  for  com- 
ments, for  examination  by  interested 
persons. 

Dated:  January  12, 1977. 

R.  M.  Davis. 
AdmtTiistrator, 
Soil  Conservation  Service. 

Part  661  of  Title  7  is  proposed  to  be  re- 
vised as  follows : 
Subpart  A — Availability  of  Records  and  Materials 

Sec. 

661.1  General. 

661.2  Public  access  and  copying. 

661.3  Request  for  records. 

661.4  Aj^eals. 

661.5  Exempt  records. 

Subpart  B — Right  to  Privacy 

661.6  Oeneral. 

Appendix:  AvaUability  of  Information. 

Axtthoritt:  5  UJ5.C.  552,  553a;  7  CFB  1.1- 
1.16, 1.11(^1.123. 

Subpart  A — Availability  of  Records  and 
Materials 

§  661.1      General. 

This  part  is  Issued  in  accordance  with 
the  regulations  of  the  Secretary  of  Ag- 
riculture at  7  CPR  1.1-1.16  imptemenUng 
the  Freedom  of  Information  Act  (5  JJJB.C. 
522).  T^e  Secretary's  regulations,  as  im- 
plemented by  the  regulations  in  this  part, 
govern  the  availability  to  the  public  of 


records  of  the  Soil  Conservation  Service 
(SCS)  and  the  records  for  which  the 
Soil  Conservation  Service  (SCS)  has  cus- 
todial responslbiUty. 

§  661.2      Public  access  and  copying. 

SCS  will  make  available  for  public  in- 
spection and  copying  those  materieds 
covered  by  5  U.S.C.  552(a)  (2)  as  set  out 
in  the  Secretary's  regulations.  Indexes 
of  such  materials  will  be  published  on 
a  quarterly  basis  as  required. 

§  661.3      Requests  for  records. 

Requests  for  records  under  5  U.S.C. 
552(a)  (2)  will  be  made  in  accordance 
with  7  CFR  1.3(a) .  The  tiUes  and  mailing 
addresses  of  the  officials  In  SCS  author- 
ized to  receive  requests  for  records  are 
shown  in  Aw>endix  A  of  this  subpart.  Au- 
thority is  hereby  delegated  to  these  offi- 
cials to  make  determinations  regarding 
such  requests  in  accordance  with  7  CPR 
1.4(c). 

§  661.4     Appeals. 

Any  person  whose  request  for  records 
above  is  denied  shall  have  the  right  to 
appeal  that  denial  in  accordance  with 
7  CFR  1.3(e).  All  appeals  shall  be  ad- 
dressed to:  Administrator,  Soil  Conser- 
vation Service,  U.S.  Department  of  Agri- 
culture, Washington,  D.C.  20250. 

§  661.5      Exempt  records. 

To  the  maximum  extent  permitted  by 
5  U-S.C.  552(b)  (4)  the  SoU  Conservation 
Service  will  withhold  the  following  rec- 
ords: (1)  conservation  plans  Including 
^ose  which  support  cost  share  contracts, 
U2)  inventories  and  evaluations,  (3)  any 
recorded  information  which  shows  scope 
of  a  farm  operation  or  other  enterprises 
including  boundaries  and  economic  data 
collected  during  the  planning  process 
and  (4)  economic  data  collected  from  in- 
dividuals which  is  used  for  evaluation 
of  watershed,  RC&D  and  other  projects. 

Subpart  B — Right  to  Privacy 

§  661.6     General. 

SCS  implementation  of  the  Privacy  Act 
of  1974,  5  U.S.C.  552a  are  the  regulations 
of  the  Secretary  set  forth  in  7  CPR  1.110- 
1.123. 
Appendix    A — AvAiLABULrrT    of    Iitfokicatton 

Tli9  foUowlng  regulations  pertaining  to 
tbe  avall&bUlty  of  lnforma.tk>n  are  published 
In  accordance  with  the  requirements  and 
ptiTsaant  to  the  authority  of  Sections  552, 
559  ot  TlUe  5,  United  States  Code. 

REQUEST  FOB  EXAMINATION  OK  COPT  OF 
RECORDS 

General.  Request  for  examination  and 
copying  of  a  reotwd  or  for  copies  of  reccMXla 
shall  be  made  to  the  Deputy  Administrator 


for  Admluistration,  SoU  (Conservation  Serv- 
ice, U.S.  Deparment  of  Agriculture.  Wash- 
ington. D.C,  or  to  the  State  Conservationist 
In  any  of  the  listed  Stale  Offices. 

SOIL  CONSTRVATION  SERVICE;    STATE  OmCE 
LOCATION 

State    Conservationist,     Wright    Bldg..     138 

South  Gay  St..  P.O.  Box  311,  Auburn.  Ala. 

S6830. 
State  Conservationist,  Suite  129  Professional 

Bldg.,    2221    East    Northern   LlghU   Blvd.. 

Anchorage.  Alaska  99504. 
State  ConserTationlst,   230   North    Ist  Ave., 

3008  Federal  Bldg..  PhoenU,  Ariz.  8602S. 
State   CoDservatloniBt.  Federal  Bldg.,  Room 

5029,  700  West  Capitol  St.,  P.O.  Box  2S2S. 

Uttle  Rode,  Ark.  72203. 
State  Conservationist.  2828  Chiles  Rd.,  Davis, 

Calif.  95616. 
State  Conservationist.  Room  313,  2490  West 

26th  Ave.,  P.O.  Box   17107,  Denver.   Colo. 

80217. 
State  Conservationist.  Mansfield  Professional 

Park,  Route  44A,  Storrs,  Conn.  06268. 
State     Conservationist.     Treadway     Towers. 

Suite  2-4,  9  East  Loockerman  St.,  Dover, 

Del.  19901. 
State    Conservationist.    Federal    Bldg.,    P.O. 

Box  1208.  OainesvUle,  Fla.  32601. 
State  Conservationist,  Federal  Bldg.,  355  East 

Hancock  Ave.,  P.O.  Box  832,  Athens,  Ga. 

30601.  « 

State     Conservationist.     Alexander     Young 

Bldg..  Room  440,  Honolulu,  HawaU  968IS. 
State  Conservationist,  Room  345,  304  North 

8th  St.,  Boise.  Idaho  83702. 
State  Conservationist,  Federal  Bldg..  200  West 

Church  St.,  P.O.  Box  678,  Champaign,  111. 

61820. 
State  Conservationist.  Atkinson  Square-West 

Suite  2200,   5610   CrawfordsvlUe   Rd.,    In- 
dianapolis. Ind.  46224. 
State  Conservationist,  823  Federal  Bldg.,  210 

Walnut  St.,  Dee  Moines,  Iowa  50309. 
State  (Conservationist.  760  South  Brocidway, 

P.O.  Box  600.  Sallna.  Kans.  67401. 
State  Conservationist.  333  WaUer  Ave..  Lex- 
ington, Ky.  40504. 
State  Conservationist,  3737  OoTernment  St., 

P.O.  Box  1630,  Alexandria,  La.  71301. 
State  Conservatloalst,  UK3A  Bldg.,  Univer- 
sity of  Maine,  Orono,  Maine  04473. 
State  Conservationist.  Hartwick  Bldg.,  Room 

622.  4321  Hartwick  Rd..  CoUege  Park,  Md.  , 

20740.  f 

State  Conservationist,   29   Cottage   St.,   Am- 
herst. Mass.  01002. 
State  Conservationist.    1405  South  Harrison 

Rd.,  East  Lansing.  Mich.  48823. 
State  Conservationist,  200  Federal  Bldg..  and 

U.S.  Courthouse.  316  North  Roljert  St.,  St. 

Paul,  Minn.  55101. 
State   Conservationist,   Milner   Bldg.,   Room 

590,  P.O.  Box  610,  Jackson,  Miss.  39205. 
State  (Conservationist.  Parkade  Plaza  Shop- 
ping Ceikter  (terrace  level),  P.O.  Box  459, 

Columbia.  Mo.  65201. 
State    Conservationist,    Federal    Bldg.,    P.O. 

Box  970.  Bozeman,  Mont.  59715. 
State    CJonaervatlonlst,    Federal     Bldg.-U5. 

Oonrtbouse,    Room    S46,    Llno(A&.    Nebr. 

6Sfi08. 
State  (Conservationist.  U.S.  Post  Office  Bldg., 

P.O.  Box  4650.  Reno,  Nev.  8860S. 
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state   Conservationist,   Federal   Bldg..   Dur* 

ham.  N^.  03824. 
State    Conservationist,    1370    Hamilton    St.,i 

P.O.  Box  219,  Somerset,  N.J.  08873. 
State  Conservationist,  517  Gold  Avenue,  SW„ 

P.O.  Box  2007.  Albuquerque,  N.  M.  87103. 
State  Conservationist,  100  South  Clinton  St. 

No.  771,  Syracuse.  N.Y.  13202. 
State  Conservationist,  Federal   Office  Bldg., 

Fifth  Floor— P.O.  Box  27307    Raleigh,  N.C 

27611. 
State    Conservationist,    Federal    Bldg.,    P.O. 

Box  1458,  Bismarck,  N.D.  S8601. 
State  Conservationist,  311  Old  Federal  Bldg., 

3d  and  State  St.,  Columbus,  Ohio  43216. 
State    Conservationist,    Agriculture    Center 

Building,  Farm  and  Brumley  Street,  Still- 
water, Oklfthoma  74074. 
State  Conservationist,  Federal  Building,  1220 

8.W.  3d  Avenue,  Portland,  Oregon  97204. 
State    Conservationist,    Federal    Bldg.,    and 

Courthouse.  Box  986.  Federal  Square  Sta- 
tion, Harrisburg,  Pennsylvania  17108. 
Director  SCS  USDA.  Caribbean  Area,  Room 

633    Federal    Building,    Chardon    Avenue, 

Hato  Rey,  Puerto  Rico  00918. 
State  Conservationist,  222  Quaker  Lane,  West 

Warwick,  Rhode  Island  02893. 
State  Conservationist,  240  Stonerldge  Drive, 

Columbia.  South  Carolina  29210. 
State  Conservationist.  239  Wisconsin  Avenue, 

S.W..  P.O.  Box  1357.  Huron,  South  Dakota 

67360. 
State  Conservationist,  561  U.S.  Court  House, 

Nashville,  Tennessee  37203. 
State  Conservationist.  W.  R.  Poage  Federal 

Bldg.,  101   South  Main  St.,  P.O.  Box  648, 

Temple,  Tex.  76602. 
State  Conservationist.  4012  Federal  Building, 

126  S.  State  Street,  Salt  Lake  City,  Utah 

84138. 
State    Conservationist,    Burlington    Square, 

Suite  205.  Burlington,  Vermont  06401. 
State  Conservationist,  Federal  Building,  Rm. 

9201,   400   N.   8th   Street,   P.O.   Box    10026, 

Richmond.  Virginia  23240. 
State  Conservationist,  360  U.S.  Courthouse, 

W.  920  Riverside  Avenue.  Spokane,  Wash- 
ington 99201. 
State  Conservationist,  75  High   Street,  P.O. 

Box  8C6,  Morgantown,  West  Virginia  26605. 
State     Conservationist,     4601     Hammeraley 

Road,  P.O.  Box  4248.  Madison,  Wisconsin 

63711. 
State  Conservationist,  Federal  Office  Build- 
ing. P.O.  Box  2440,  Casper,  Wyoming  82601. 

Only  those  matters  pertaining  to  the 
particular  State  and  matters  of  general 
application  will  be  available  in  each  State 
Office. 

|FR  Doc.77-1464  Filed  1-17-77:8:46  am) 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[  17  CFR  Parts  r39,  240, 270, 275  ] 

IBelease    Nos.    33-6798,    34-13161,    IC-9e01. 
IA-665;  FUe  No.  87-660] 

DISCLOSURE  OF  BROKERAGE  PLACE- 
MENT PRACTICES  BY  INVESTMENT 
MANAGERS 

Extension  of  Comment  Period 

The  Securities  and  Exchange  Ccxn- 
mission  today,  in  response  to  requests 
from  interested  p€trtles,  extended  the 
comment  period  on  its  proposed  rules 
which  would  require  registered  invest- 
mmt  companies,  some  other  issuers,  and 
certain  registered  Investment  advisers  ta 
make  disclosures  to  Investors  about  bro- 
kerage placement  practices  and  policies, 
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including  the  use  of  brokerage  commis- 
sions to  purchase  research  seryices  (Re- 
lease No.  33-6772.  November  30,  1976 
(41  FR  53356  (1976) ) ) .  The  Commission 
believes  that  an  extensitm  from  Janu- 
ary 13,  1977  to  February  14,  1977  Is  ap- 
propriate in  view  of  the  significance  of 
the  proposals. 

Accordingly,  aU  int^ested  persons  are 
invited  to  submit  their  views  and  com- 
ments on  the  above  pnHX)6als  in  tripli- 
cate to  (jeorge  A.  Fitzsimmons,  Secre- 
tary, Securities  and  Exchange  Commis- 
sion, Washington,  D.C.  20549,  on  or 
before  February  14, 1977.  Such  comments 
should  refer  to  File  No.  S7-660,  and  will 
be  available  for  public  inspection.        i 

By  the  Commission.  ' 

George  A.  Fitzsimmons, 

Secretary. 

January  12.  1977. 

|FRDoc.77-ie03:  Filed  1-17-77:8:45  am) 


[  17  CFR  Part  240  ]  ' 

1  Release  No.  34-13149;  Pile  No.  S7-613| 

BROKERS  AND   DEALERS 

Records  Regarding  Benefi  :ial  Ownership  of 
Accounts;  Further  Notice  as  to  Proposed 
Rulemaking 

In  Securities  Exchange  Act  Release 
No.  12055  (Jan.  27,  1976),'  the  Commis- 
sion proposed  for  public  comment  an 
amendment  to  Securities  Exchange  Act 
Rule  17a-3(a)(9).'  That  Rule  currently 
requires  brokers  and  dealers  to  msus- 
taln,  with  respect  to  each  of  their  ac- 
counts, records  containing,  among  other 
things,  the  name  and  address  of  the  ben- 
eficial owner  of  the  account.  In  the  case 
of  a  Joint  account  or  a  corporate  ac- 
count, however,  the  Rule  requires  only 
that  those  records  be  kept  in  respect  of 
the  person  or  persons  authorized  to 
transact  business  for  the  account.  The 
amendment  to  Rule  17a-3(a)(9)  would 
require  that,  in  the  case  of  a  joint  ac- 
count or  an  account  of  a  person  other 
than  a  natural  person,  brokers  and  deal- 
ers need  maintain  only  a  record  as  to  tbe 
person  or  persons  authorized  to  transact 
business  for  such  account  (rather  than 
the  name  and  address  of  the  beneficial 
owner  or  owners)  if  such  authorized  per- 
sons imdertake  to  furnish,  at  the  Com- 
mission's request,  the  name  and  address 
of  each  beneficial  owner  of  the  account. 

After  careful  consideration  of  the 
comments  received,  which  are  discussed 
below,  the  Commission  has  determined 
to  publish  a  synt^psis  of  its  proposed  ad- 
mliklstrative  approach  to  the  amend- 
ment to  Rule  I7ar-3(a)  (9) .  The  Commis- 
sion Is  adopting  that  course  before  tak- 
ing action  on  the  amendment  because, 
among  other  things,  the  objections  of 
certain  commentators  indicate  that  they 
do  not  understand  fully  the  rationale 
underlying  the  proposed  amendment 
and  the  method  by  which  the  Commis- 
sion anticipates  limiting  Its  use  of  the 


amended  Rule  in  order  to  protect  legiti- 
mate interests  in  the  confidentiality  of 
financial  Information,  as  discussed  be- 
low.* 

Backcsoukd 

The  Department  of  the  Treasury,  in 
its  recently  published  "Rep<Hl;  on  For- 
eign Portfolio  Investment  in  the  United 
States,"*  provided  comprehensive  data 
on  foreign  portfolio  investment  in  the 
United  States  and  important  background 
Information  for  the  problems  addressed 
by  the  proposed  amendment  to  Rule  17a- 
3(a)(9).  The  "Treasury- Report"  indi- 
cates that  foreign  portfolio  investment 
In  stocks  of  United  States  corporations 
had  a  calculated  value  of  $43.9  billion  as 
of  March  31,  1976,  reflecting  estimated 
net  purchases  of  almost  $6  billion  since 
December  31,  1974,*  and  a  pattern  of 
sizeable  net  foreign  portfolio  investment 
since  1968.*  Foreign  ownership  as  a  per- 
centage of  outstanding  voting  stock  of 
the  200  largest  companies  averaged  4.1 
percent;  for  327  of  the  companies  sur- 
veyed, however,  foreign  ownership  ex- 
ceeded 10  percent  of  the  outstanding  vot- 
ing stock.  More  than  half  of  reported  for- 
eign portfolio  investment  in  stocks 
appears  to  be  held  by  banks,  brokers  and 
nominees.' 

The  reasons  given  for  foreign  portfolio 
Investment  in  the  United  States  include 
expectations  of  capital  gains,  the  relative 
economic  and  political  stability  of  the 
United  States,  the  range  of  investment 
choice  and  the  size,  liquidity,  organiza- 


1 41  FR  8076  (Feb.  94,  1976) . 
»  17  CTFR  240.17a-3(«)  (9) . 


'  The  Administrative  Conference  of  the 
United  States  has  recommended  that  indi- 
vidual federal  agencies  consider,  in  the  con- 
text of  particular  rulemaking  proceedings, 
whether  or  not  to  provide  procedural  pro- 
tections beyond  those  embodied  in  the  no- 
tice-and -comment  process  of  the  Adminis- 
trative Procedure  Act's  rulemaking  provision, 
6  U.S.C.  553.  "Procedures  for  The  Adoption 
of  Rules  of  General  Applicability,"  "Rec- 
ommendation No.  72-5  of  TTie  Administra- 
tive Conference  of  The  United  States,"  1 
C7FR  305.72-6.  The  Oonuuission  believes  that 
an  expansion  of  the  customary  rulemaking 
process  in  this  case  is  particularly  appropri- 
ate in  light  of  that  recommendation. 

*  United  States  Treasury  Depcurtment,  Re- 
port to  the  Congress  on  Foreign  Portfolio  In- 
vestment in  the  United  States"  (1976),  sub- 
mitted pursuant  to  the  Foreign  Investment 
Study  Act  of  1974,  Pub.  L.  No.  93-479  (the 
"Treasury  Report"). 

^  For  this  purpose,  the  "Treasury  Report" 
indicates,  "foreign  portfolio  investment"  in- 
cludes portfolio  Investments  of  U.S.  nationals 
residing  abroad  (who  are  identified  as  hold- 
ing S2.3  billion  in  stocks)  and  excludes  port- 
folio investments  of  foreign  iLationals  resid- 
ing In  the  United  States. 

*  "The  most  notable  characteristic  of  for- 
eign portfolio  investment  in  the  U.S.  is  its 
relatively  recent  rapid  growth."  Treasury  Re- 
port, Appendix  F,  at  5. 

''  See  note  22  infra.  Twelve  countries  ac- 
counted for  90  percent  of  foreign  privato 
headings  of  voting  stock,  and  five  countries — 
Switzerland,  Canada,  the  United  Kingdom, 
the  Netherlands  and  France — accounted  for 
more  than  76  percent  of  the  total  foreign 
private  holdings.  Treasury  Rep<»rt,  at  10. 
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tlon,  regulation  *  and  efficiency  of  United 
States  capital  markets.  While  most  for- 
eign investors  view  positively  the  effi- 
ciency of  United  States  capital  markets — 
that  is,  the  extent  to  which  material 
financial  information  is  available  to  the 
United  States  markets  and  is  promptly 
reflected  in  stock  prices  so  that  sys- 
tematic profits  based  on  Inside  informa- 
tion are  not  available  to  insiders,  some 
investors  believe  that  the  efficiency  of 
United  States  markets  is  a  disincentive 
to  investing.  Those  latter  investors  indi- 
cated a  predilection  for  opportunities  to 
manipulate,  stating  that  they  "can  make 
good  profits  only  on  markets  where 
manipulation  is  common."* 

The  great  majority  of  Investors  in  the 
United  States  markets,  both  U.S.  resi- 
dents and  non-U.S.  residents,  base  their 
decision  to  invest  through  those  markets 
on  a  perception  ttiat  they  operate  in  a 
fair  and  orderly  manner."  To  the  extent 
that  any  significant  part  of  the  activities 
in  those  markets  is  thought  to  be  Immune 
from  scrutiny  and  therefore  a  potential 
haven  for  manipulation  or  other  abuses, 
investor  confidence  can  be  undermined 
and  the  attractiveness  of  United  States 
markets  to  investors  diminished.  Since 
the  Securities  Exchange  Act  of  1934" 
requires  that  Commission  regulation  and 
control  of  transactions  in  securities  be 
reasonably  complete  and  effective,  the 
Commission's  regulatory  program  must 
be  adapted  and  reformulated  as  neces- 
sary or  appropriate  to  refiect  shifting 
trends  and  patterns  in  the  securities 
markets  and  the  growth  of  foreign  port- 
folio investment  and  foreign  securities 
transactions. 

Currently,  the  Commission  relies  al- 
most exclusively  upon  its  subpoena  pow- 
ers" to  obtain  information  in  circum- 
stances where  there  are  indications  of 
possible  violations  of  the  federal  secu- 
rities laws.  That  reliance  limits  the  com- 
pleteness sind  effectiveness  of  the  Com- 
mlsslcm's  regulation  of  transactions  in  se- 
curities as  c(Hnmonly  conducted  upon  se- 
curities exchanges  and  the  over-the- 
counter  market  since  the  C(»nmisslon 
may  only  require  the  attendance  of  wit- 
nesses or  their  production  of  records 
"from  any  place  in  the  United  States," 
and  the  Commission  has  not  required  In 
aU  instances  that  relevant  records  be 
kept  in  the  United  States. 


*  The  Treasury  Report  illustrated  by  a  ref- 
erence to. the  financial  collapse  of  the  I08 
complex  the  Importance  attached  to  regula- 
tion. While  that  collapse  did  not  technically 
Involve  a  registered  Investment  company 
(regulated  under  the  Investment  0>mpany 
Act  of  1940,  15  VS.C.  80a-l  et  seq.),  tbe 
Treasury  Report  notes  that  U.S.  mutual  fund 
business  overseas  was  brought  to  a  standstill. 

*  Treasury  Report,  at  22. 
'°See,  e.g.,  id.  at  21. 

"  15  U5.C.  78a  et  seq.  (the  "Act"). 

>^  Tbe  Ck>mmisslon  may  require  tbe  attend- 
ance of  witnesses  and  tbe  production  of  rec- 
ords in  situations  where  It  believes,  ammig 
other  things,  that  there  may  have  been  a  vi- 
olation of  tbe  fedei^  securities  laws.  See, 
e.g.,  section  19  of  the  Securities  A6t  of  1033. 
16  UB.C.  778:  section  21(a)  of  tbe  Act.  IS 
nB.O.  78u(a). 


Tlie  limitations  on  the  subpoena  power 
refiect  long-standing  principles  of  infe^- 
national  law  and  comity,  international 
law  distinguishes  between  jurisdiction  to 
prescribe  a  rule  of  law  and  jurisdiction  to 
enforce  the  rule."  For  example,  it  is 
within  the  jurisdiction  of  the  United 
States  to  prescribe  that  it  is  illegal  to  use 
the  jurisdictional  means  (interstate  com- 
merce, the  mails,  or  any  facility  of  a 
national  securities  exchange)  to  engage 
in  a  course  of  conduct  which  operates  as 
a  fraud  in  connection  with  the  purchase 
and  sale  of  securities."  It  may,  however, 
be  difficult  for  the  United  States  to  en- 
force that  prescription  In  particular  cir- 
cumstances: even  in  the  case  of  a  citizen 
who  resides  outside  the  United  States, 
the  cooperation  of  the  authorities  of  the 
jurisdiction  of  residence  may  be  neces- 
sary to  enforce  compliance.  And  a  for- 
eign state  is  not  required  by  interna- 
tional law  to  give  effect  to  United  States 
law  so  long  as  its  refusal  is  not  arbitrary 
under  accepted  conflict-of-law  princi- 
ples." Those  principles  apply  a  fortiori 
to  action,  e.g.,  the  issuance  of  a  subpoena, 
to  determine  whether  a  violation  has  in 
f8u;t  occurred,  and.  thus,  the  courts  of 
another  country  may  in  some  cases 
choose  not  to  enforce  subpoenas  issued 
by  United  States  authorities.  In  other 
cases,  foreign  courts  may  make  distinc- 
tions, based  on  their  own  legal  tradi- 
tions,"   between    subpoenas    Issued    by 


"See,  e.g..  Restatement  (2d),  "Foreign  Re- 
lations Law  of  tbe  United  States,"  section  6 
(1965). 

"Arthur  Lipper  Corp.  v.  SBC, F. 

"  (Slip  Op.  Doc.  No.  76-4076,  (2d  Cir., 
1976) ) ;  "ITT  V.  Vencap  Ltd.,"  819  F. 
(2d  Clr.  1976);  and  "Schoenbaum  v. 
Flrstbrook."  405  F.  2d  200,  (2d  Cir.  1968), 
modified  li  other  respects.  406  F.  2d  216  (en 
banc),  cert,  denied.  396  U.S.  906  (1969).  See 
also  Restatement  (2d).  "Foreign  Relations 
Law  of  the  United  Stotes,"  sections  17,  18 
(1066). 

uResUtement  (Sd).  "Foreign  RMatlons 
Law  of  the  United  States,"  secUon  9  (1966). 

"  Requests  by  other  governments  for  judi- 
cial assistance  are  normally  considered  imder 
tbe  provisions  of  an  applicable  treaty.  Under 
the  Treaty  between  tbe  United  Statae  and 
Switzerland  on  Mutual  Assistance  in  Crim- 
inal Matters  (May  25,  1973,  12  "Intl  Legal 
Materials"  916) .  which  takes  effect  In  1977,  a 
provision  has  been  made  for  asslstanoe  In 
connectlMi  with  qMciOcaUy  enumerated 
offenaes;  violations  of  the  aecurlties  laws  are 
covered  only  to  the  extent  that  tbey  consti- 
tute criminal  buslneas  fraud  or  another 
crime  recognized  under  Swiss  law.  Where 
there  Is  not  an  appUcaUe  treaty,  one  of  tbe 
controlling  oonsiderattoos  In  any  declston  by 
a  foreign  government  to  give  judicial  aastet- 
anoe  In  a  particular  case  would  In  many 
cases  be  whether  the  matter  being  Investi- 
gated woiUd  involve  a  crime  under  Its  laws. 
If  It  Is  not.  a  request  for  Judicial  assistance 
would  normaUy  be  denied.  Since  ooimtrlea 
generally  prohibit,  as  a  matter  of  law  or  prac- 
tice, foreign  govMnment  officials  from  per- 
forming official  acts  in  their  territories  with- 
out prior  authorization,  tbe  denial  of  autborl- 
Eatlon  blocks  further  Investigative  efforts  of 
violations  of  the  federal  securities  laws,  such 
as  trading  on  Insider  Information,  which  are 
not  treated  as  crlmea  under  the  laws  of  many 
foreign  countries. 


courts  and  those  Issued  by  admlnlatr»o 
tive  agencies  such  as  the  Oommlssion. 

In  light  of  the  growth  In  foreign 
portfolio  investment  in  the  United 
States,  and  recent  amendments  to  the 
securities  laws  which  require  increased 
monitoring  of  activities  to  determine 
compliance,"  the  limitations  inherent  in 
using  subpoenas  as  an  exclusive  method 
to  determine  whether  to  take  action  to 
enforce  the  securities  laws  prompted  the 
Commission  to  propose  new  recordkeep- 
ing requirements  in  order  to  ensure  that 
its  regulation  is  reasonably  complete 
and  effective. 

ComCENTS 

The  Commission  received  fourteen  let- 
ters commenting  on  the  piwposal  to 
amend  Rule  17a-3(a)  (9) ."  The  comment 
letters  recognized  that.  In  general,  the 
CTommission  has  a  legitimate  Interest  in 
determining  the  beneficial  owners  of  ac- 
counts where  trading  or  other  circum- 
stances appear  to  suggest  possible  vio- 
lations of  the  United  States  securities 
laws.  It  was  also  recognized  that  Rule 
17a-3(a)  (9)  as  amended  could  help  to 
overcome  practical  difficulties  currently 
encountered  in  obtaining  information 
from  those  persons  which  are  neither 
citizens  nor  residents  of  the  United 
States.  Nevertheless,  several  commenta- 
tors suggested  in  substance  that  finan- 
cial Information  is  considered  to  be 
legitimately  confidential  in  several  for- 
eign countries,  even  in  the  face  of  in- 
quiries from  appropriate  United  States 
regulatory  bodies.  They  further  sug- 
gested that  any  regulatory  Initiative 
which  would  reduce  the  protection  now 
provided  to  various  persons  by  the  laws 
and  practices  of  such  countries  when 
they  deal  in  the  United  States  securities 
markets  could  be  inimical  to  such  mar- 


>'  For  example,  subject  to  a  series  of  ex- 
ceotlons,  new  section  11(a)  of  tbe  Act  pro- 
hibits an  exchange  nMmber  from  effecting 
transactions  for  Its  own  account  or  tbe 
account  of  any  associated  person  or  any 
account  over  which  tbe  member  or  an 
associated  person  exercttes  investment  dis- 
cretion. If  the  records  ot  an  exchange  mem- 
ber merely  reflect  that  transactions  were 
effected  for  an  account  for  which  a  financial 
intermediary  is  authorized  to  act  but  which 
In  aU  likelihood  the  Intermediary  does  not 
own  beneficially,  it  is  not  possible  to  deter- 
mine whether  those  transactions  were  ef- 
fected in  compliance  with  section  11(a). 
Tbe  problem  of  monitoring  compliance  Is 
Independent  of  any  afflUatlon  between  tbe 
exchange  member  and  tbe  *'""»"*»'  Inter- 
medWjf.  Bee  note  19  Infra. 

u  Comments  were  received  tmn.:  AsM  * 
Co.;  Tbe  AsaocUtion  of  tbe  Bar  of  tbe  City 
of  New  York:  the  Boston  Stock  Exchange: 
Oadsby  and  Hannah  on  bebalf  of  ABD  Se- 
curities Oorporatlon.  Overseas  Securlttee 
Corporation  and  "nansetlanUe  SecurltlsB 
Ck>rporation:  Goldman  Sachs  ft  Co.  and  Sal- 
omon Brothers:  Merrill  Lynch,  Pierce,  Fsn- 
ner  &  Smith  Inccxporated:  tbe  New  York 
Stock  Exchange.  Inc.  (tbe  *'NT8B");  the 
PhUadelphia  Stock  Exchange,  Inc.;  SoOen- 
Swiss  International  Corporation:  the  United 
States  Treasury  Department;  Ultrafin  Inter- 
national Ckvporation;  and  Wauterlek  * 
Brown,  Inc. 
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kets.  In  support  of  that  position,  it  was 
argued  that  the  possibility  of  disclosure 
would  constitute  a  disincentive  to  In- 
vestment on  the  part  of  those  accus- 
toooed  to  other  standards  regarding 
coiJBdentiality  of  individual  financial 
information. 

Commentators  suggested  that  the 
amendment  to  Rule  17a^3(a)(9)  might 
raise  questions  of  international  law  or 
put  foreign  financial  intermediaries  to 
difficult  choices  between  complying  with 
the  amendment  and  complying  with  the 
laws  of  their  countries  of  domicile  when 
they  choose  to  trade  on  behalf  of  their 
customers  in  United  States  securities 
markets.  In  addition,  it  was  argued 
either  that  the  broker-dealers  required 
to  comply  with  the  amendment  to  Rule 
17a-3(a)(9)  would  be  subjected  to  an 
unsustainable  burden  of  obtaining  com- 
pliance by  their  customers  or  that,  be- 
cause foreign  financial  institutions 
would  not  in  fact  comply  with  a  Com- 
mission request  made  pursuant  to  the 
amended  Rule  17Ei-3(a)  (9).  no  benefit 
would  in  face  be  achieved  by  adopting 
the  amendment.  Furthermore,  some 
commentators  feared  that  the  Rule 
might  be  administered  in  an  imfair  or 
discriminatory  fashion  against  United 
States  broker-dealer  affiliates  of  foreign 
ilnancial  institutions.  In  light  of  those 
arguments,  various  suggestions  were 
made  concerning  ways  in  which  the 
Commission  might  obtain  directly, 
through  third  parties  such  as  account- 
^  ants  or  other  professionals,  answers  to 
Apeclflc  Commission  inquiries  without 
necessarily  uncovering  the  identity  of 
^  the  beneficial  owners  of  accounts.". 


PROPOSED  RULES 


Even  though  proposed  Rule  17ar-3(a) 
(9)  is  designed  to  make  more  appropri- 
ately equEd  the  obligations  placed  on  ajl 
participants  in  United  States  securiti^ 
markets,  both  residents  of  the  United 
States  and  non-residents,  the  Commis- 
sion nevertheless  recognizes  that  provid- 
ing even-handed  "national"  treatment 
for  foreign  participants  in  the  United 
States  securities  markets  would  require 
action  on  their  part  to  comply  with  the 
Rule  as  well  as  to  stay  in  compliance  with 
laws  of  other  coimtries.  The  Commission 
believes  that  an  adequate  provision  for 
delayed  effectiveness  of  the  amendment 
should  provide  adequate  time  to  accom- 
-plish  the  necessary  accommodations.  In 
that  regard,  the  Commission  Is  sensitive 
to  the  policies  of  other  nations  regarding 
confidentiality  of  financial  information 
and  believes  that  its  amendment  would 
accommodate  those  policies  to  the  great- 
est extent  possible  within  the  context 
of  the  Commission's  mandate  under  the 
federal  seciu'ltles  laws." 


"Section  19(g)  (3)  of  the  Act  requires  ex- 
changes  to  "enforce  compUance"  with  the 
.Act  and  the  rule*  and  regtilatlone  thereunder 
t>7  tbelr  metnbera;  however,  as  the  Commis- 
•lon  has  pointed  out  (Securities  Exchange 
Act  Release  No.  12894  (Nov.  18,  1076),  41  FR 
618M  (Nov.  34.  1076)),  "enforcing  oompU- 
aooe"  encompaasea  a  number  of  different 
tatibnlques,  ranging  from  inspection  pro- 
grams to  dlBclpUnary  proceedings,  and  direct 
Inspection  programs  may  not  always  be  an 
appropriate  enforcement  technique.  For  ex- 
ample, third  party  examination  techniques 
•re  commonly  used;  exchanges  rely  heavUy 
on  reports  prepared  by  independent  ac- 
countants to  determine  that  their  membeza 
are  in  con4>Uance  with  the  Commission's 
financial  responslbUlty  rules.  Regional  ex- 
changes have  voiced  support  for  the  use  of 
third  party  examination  tedbnlques  In  other 
•rcM,  e.g..  section  11(a)  of  the  Act  and 
Its  predecessor.  Rule  lSb-2.  In  fact,  the  legls- 
lattve  history  of  section  S(c)  (3)  (C)  makes  It 
clear  that  exchange  nwi/'ifif  may  apprc^rlate- 
ly  rely  on  third  party  verlflcatlons  under 
that  section.  See  Securities  Exchange  Act 
Beleaae  No.  19157  (Mar.  2,  1976)  at  9,  41 
Wn  lO0«a  (Mar.  12.  1976)  at  10664.  Of  covuse. 
Whatever  techniques  are  adopted  by  self- 
regulatory  organizations  must  be  applied  in 
•n  even-handed  manner.  Thus,  if  an  ex- 
change deems  It  Important  to  In^iect  the 
underlying  l>eneflclal  ownership  interest*  of 
•ooounU  carried  by  its  members.  It  should 
aonnally  expect  to  do  so  for  all  members. 
dnoe  any  account  in  the  name  of  a  financial 
Intermediary  may  be  an  omnibus  account 
ittUb.  In  substance  Is  really  the  account  of 
-tiM  member  or  osb  of  Its  associated  persons, 
JreapeLtlve  of  whether  the  financial  inter- 
■ladiary  is  itself  an  associated  person  of 
tbeiiMmtaer. 


Operation  of  AMENDStENT 


3se 


The  Commission's  decision  to  propoj 
the  amendment  to  Rule  17a-3(a)  (9)  nec- 
essarily Involved  a  delicate  balancing  of 
competing  policy  objectives  and  an 
awareness  also  of  the  changing  trends 
and  patterns  that  affect  the  securities 
markets  subject  to  its  jurisdiction.  Mod- 
em communications  systems  have  made 
it  possible,  and  increasingly  attractive,  to 
do  business  on  a  transnational  basis, 
often  without  being  physically  present  in 
the  country  where  particular  transac- 
tions take  place.  It  has,  accordingly,  be- 
come Increasingly  possible  for  foreign 
persons,  without  being  present  in  the 
United  States,  to  violate  the  federal  secu- 
rities laws  in  securities  transEu:tlons  oc- 
curring within  the  Jurisdiction  of  the 
United  States."  For  example,  aliens  may 
employ  brokers  in  the  United  States  to 
execute  transactions  in  United  States 
markets,  and  accomplish  other  minis- 
terial acts,  in  furtherance  of  an  undis- 
closed manipulation  or  other  illegal 
scheme.  As  a  result,  and  in  light  of  sub- 
stantial increases  over  the  last  several 
years  in  United  States  securities  trans- 
actions originating  from  abroad,**  the 


Commission's  ability,  as  a  practiced  mat- 
ter, to  enforce  the  federal  securities  laws 
tn  connection  with  transactions  in  the 
United  States  involving  foreign  persmis 
has  been  perceived  as  being  incomplete. 

That  Incompleteness  both  weakens  the 
protection  United  States  investors  obtain 
under  the  federal  securities  laws  and  un- 
dermines the  honesty  and  fairness  of 
United  States  securities  markets.  The 
resulting  g^>  in  investor  protection  per- 
tains not  only  to  trading  accomplished 
for  the  accounts  of  foreign  nationals,  but 
also  permits  United  States  persons  to 
evade  United  States  requirements 
through  the  use  of  foreign  financial  in- 
termediaries (or  foreign  branches  of 
United  States  financial  intermediaries) ." 
The  execution  of  transactions  by  a  for- 
eign institution  may  be  accomplished  ei- 
ther through  a  United  States  affiliate  of 
the  foreign  intermediary  or,  frequently, 
through  broker-dealers  in  the  United 
States  that  may  have  no  affiliation  what- 
ever with  the  institution.  Absent  the  con- 
sent of  their  prlncliMds.  the  foreign  Inter- 
mediaries may  be  bound  by  local  law  to 
protect  from  disclosure  their  principals' 
identity  notwithstanding  a  Commission 
investigation. 

The  degree  of  confidentiality  to  be  ac- 
corded individual  securities  transactions 
is  largely  a  matter  of  internal  poUcy 
within  each  country,  reflecting  In  large 
part  particular  national  Judgments  as  to 
the  relative  standing  to  be  given  to  coa- 
siderations  of  confidentiality.**  At  the 


"See  text  accompanying  footnotes  10  and 
11  supra. 

■See,  e.g..  "tJnlted  States  v.  Prank."  6t0 
F.  2d  1287  (2d  Clr.  1975),  cert.  den.  423  TTB. 
1087  (1976)  (manipulations  of  securities  la 
U.S.  markets):  "Securities  and  Exchange 
Commission  v.  Cooper,"  402  F.  Supp.  616 
(S.D.N.T.  1976)  (manipulations  In  connec- 
tion with  the  distribution  and  aftennarket 
trading  of  a  new  offering);  "Securities  and 
Exchange  Commission  v.  American  Institute 
Counselors,  Inc.".  CCH  Fed.  Sec.  L.  Rep. 
197B-76  Transfer  Binder)  195.388  (DJ3.C. 
1975)  (misrepresentations  and  omissions  of 
material  fact  in  connection  with  the  sales 
of  non-exempt,  unregistered  securities  by  un- 
registered brokers,  dealers  and  investment  ad- 
visers) ;  "Securities  and  Exchange  CommlB- 
slon  V.  Oeneral  Refractories  Co.",  400  F.  Supp. 
1248  (D.D.C.  1975)  (violations  of  proxy  aad 
reporting  requirements  under  the  federal 
secvtrltles  laws) . 

"  In  addition  to  the  data  on  foreign  port- 
folio holdmgs  contained  In  the  'Treastiry  Re- 
port", statistics  developed  by  the  NTSE  show 
a  dramatic  Increase  In  foreign  tranaactlotLS 


In  securities  (transactions  In  United  States 
stocks  purchased  from  Americans  by  fmelgn- 
ers,  or  sold  by  foreigners  to  Americana). 
NYSE  statistics  Indicate  that  in  1976  foreign- 
ers purchased  616  billion  and  sold  610.6  bll- 
Uon  of  United  States  securities.  Just  ten 
yeirs  earlier,  in  1965,  the  totals  were  only 
$3.7  bUllon  and  64.1  bUllon.  respectively. 
NYSE,  "1976  Fact  Book,"  at  22. 

B  See,  e«.,  "United  SUtes  v.  First  National 
City  Bank,"  396  F.2d  897  (2d  Clr.  1968) . 

"Several  nations  have  laws  regarding  the 
strict  confidentiality  of  Information  en- 
trusted to  others  In  their  official  or  profes- 
sional capacities  and  prohibit  disclosure 
without  the  consent  of  the  entrusting  i>er- 
son;  for  example,  the  Bahamas,  the  Cayman 
Islands,  Lebanon  and  Switzerland  have 
passed  laws  designed  specifically  to  protect 
the  confidentiality  of  depositors'  l>anklng  af- 
fairs. Those  laws  are  construed  broadly  and 
applied  strictly.  Persons  revealing  "confiden- 
tial" information  may  be  civilly  liable  to  the 
wronged  entrustor  as  weU  as  criminally 
liable. 

The  effect  of  foreign  secrecy  laws  on  en- 
forcement of  the  federal  securities  laws  has 
been  perceived  tn  a  number  of  ways  by  dif- 
ferent commentators,  perhaps  refecting  dif- 
ferences in  their  perspectives.  In  a  1974  re- 
lease dealing  generally  with  foreign  access 
to  United  States  securities  markets,  the  Com- 
mission raised  several  questions  specifically 
concerning  regulatory  problems  arising  from 
such  laws.  Securities  Exchange  Act  Release 
No.  10634  (Feb.  8.  1974) .  39  FR  6567  (Feb.  20, 
1974) .  In  March,  1976,  the  Conunlsslon  pub- 
lished a  staff  summary  of  the  comments  It 
had  received  In  response  to  the  earlier  re- 
lease. Securities  Exchange  Act  Release  Nc. 
12167  (Mar.  2,  1976) .  Appendix  A.  41  FR  10663 
(Mar.  12,  1976).  In  general,  regional  ex- 
changee and  United  States  afflllatee  of  for- 
eign entitles  (as  weU  as  the  National  Asso- 
ciation of  Securities  Dealers,  Inc.)  Indicated 
that  foreign  secrecy  laws  do  not  pose  any 
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same  time,  the  Commission  believes  that 
United  States  policy  in  regard  to  transac- 
tions involving  the  use  of  United  States 
securities  markets  or  other  jurisdictional 
means  is  refiected  in  the  federal  securi- 
ties laws.  Accordingly,  while  every  effort 
should  be  q;iade  in  an  appropriate  fashion 
to  respect  the  judgments  reached  abroad 
as  to  the  relative  Importance  of  individ- 
ual privacy,  the  paramount  consideration 
remains  the  development  and  enforce- 
ment of  a  reasonably  complete  and  ef- 
fective pattern  of  regulation  under  the 
Act. 

In  situations  beyond  the  etFective  scope 
of  the  Commission's  subpoena  powers, 
requests  for  information  may  currently 
be  wholly  unavailing.  Accordingly,  there 
could  be  an  unwarranted  limitation  on 
the  Commission's  ability  to  enforce  fairly 
and  even-handedly  the  securities  laws  if 
it  were  to  rely  solely  on  its  subpoena 
authority.  The  proposed  amendment 
would,  accordingly^,  require  as  a  basic 
condition  to  participation  in  United 
States  securities  markets  that  those  who 
act  on  behalf  of  imdisclosed  principals 
establish  in  advance  by  written  agree- 
ment their  willingness  to  disclose  to  the 
Commission,  upon  request,  the  identl^ 
of  their  principals. 

Brokers  and  dealers  are  obligated  to 
keep  such  records  as  the  Commission 
prescribes  as  necessary  or  appropriate 
in  furtherance  of  the  purposes  of  the 
Act."  Under  the  proposed  amendment. 


special  regulatory  problems  not  capable  of 
resolution  through  agreements.  The  NTSE. 
the  American  Stock  Exchange,  Inc..  and  the 
Securities  Industry  Association  suggested,  on 
the  other  hand,  that  foreign  secrecy  laws 
interfere  substantlaUy  with  exchange  regu- 
lation and  enforcement,  but  they  did  not 
suggest  that  forelim  portfolio  investment  in 
the  United  States  should  be  limited  except 
by  requiring  that  foreUm  access  to  U.S.  secu- 
rities markets  be  obtained  indirectly  through 
the  facilities  of  existing  exchange  member 
firms.  Subsequently,  the  Commission  deter- 
mined that,  generally,  the  Securities  Acts 
Amendments  of  1976  resolve  questions  con- 
cerning foreign  access  in  favor  of  permitting 
all  reelstered  brokers  or  dealers  to  have  access 
to  United  States  securities  markets  without 
any  conditions  based  solely  on  nationality. 
See  Securities  Exchange  Act  Release  No.  12737 
(Aufr.  25.  1976).  41  FR  38847  (Sent.  13.  1976). 
"See  section  17fa)  (1),  15  US.C.  78q(a)  (1). 
Rule  l7a-3.  17  CFR  240.17a-3,  prescribes  rec- 
ords to  be  kept  bv  every  member  of  a  national 
securities  exchange  who  tnnsacts  business 
tn  securities  directly  with  other  than  mem- 
bers of  a  national  securities  exchanee,  every 
broker  or  dealer  who  transacts  a  business  In 
securities  through  the  medium  of  any  such 
member,  and  every  broker  or  dealer  rerls- 
tered  pursuant  to  section  16  of  the  Act.  WhUe 
most    foreltm    financial    intermediaries    are 
brokers  within  the  meaning  of  section  3  (a) 
(4)  of  the  Act  (persons  engaged  in  the  busi- 
ness of  effecting  transactions  in  securities  for 
the  account  of  others),  they  may  generally 
be  classified  as  transacting  their  buslnera  In 
securities  without  the  United  States  even 
though  their  business  Is,  to  the  extent  It 
relates  to  trflnsactlons  on  United  States  ex- 
change markets,  conducted  through  the  me- 
dium of  members  of  such  exchanges.  Ac- 
cordingly, absent  express  rulemaking  by  the 
Commission  under  section  30(b)  of  the  Act, 
the  broker-dealer  registration  requirements 
of  the  Act  and  the  rules  and  regulations 


they  would  not  be  required  to  obtain  the 
names  of  the  beneficial  owners  of  a  Joint 
account  or  an  account  of  a  person  other 
than  a  natural  person  maintained  by 
them ;  the  only  new  requirement  to  which 
they  would  become  subject  would  be  the 
obligation  to  obtain  the  agreement  of 
the  person  authorized  to  effect  transac- 
tions for  the  account  that  such  person 
will  furnish  the  name  and  address  of 
beneficial  owners  at  the  request  of  the 
Commission. 

iSThile  a  broker-dealer  may  determine 
to  conduct  its  business  only  on  the  basis 
of  full  disclosure,  the  proopsed  amend- 
ment would  not  require  that  it  do  so. 
Nor  would  broker-dealers  be  responsible 
for  seeing  that  such  authorized  persons 
in  fact  perform  their  agreement  though, 
of  course,  a  broker-dealer  would  not  be 
in  compliance  with  the  proposed  sunend- 
ment  if  it  accepted  the  required  agree- 
ment from,  and  maintained  an  accoimt 
for.  a  person  which  It  knew  or  had  rea- 
son to  believe  did  not  intend  (or  would 
not  be  able)  to  live  up  to  its  agreement. 

COimOENTIALITT  OF  XNTORMATION 

The  Commission  recognizes  that  the 
need  for  fair  and  uniform  administra- 
tion of  the  federal  securities  laws  must 
be  carefuUy  balanced  against  the  need 
to  assure  the  protection  of  individual 
rights  to  privacy  in  personal  financial 
dealings.  The  individual's  right  to  pri- 
vacy has  long  been  recognized  and  re- 
spected imder  American  law  and  the 
need  for  government  to  avoid  unwar- 
ranted invasions  of  privacy  is  deeply  in- 
grained in  that  law.  The  Congress  has 
not  only  legislated  a  right  to  privacy  in 
the  recent  Privacy  Act  of  1974  "  but  also, 
in  enacting  a  comprehensive  institu- 
tional disclosure  provision  in  the  Secu- 
rities Acts  Amendments  of  1975,"  the 
Congress  specifically  underscored  the 
need  to  protect  personal  privacy  by  pro- 
viding that  disclosure  of  personal  ac- 
count Information  would  not  be  required. 
The  Commission  is  thus  keenly  sensitive 
to  the  desire  of  persons,  whether  citizens 
or  residents  of  the  United  States  or  non- 
resident aliens,  to  maintain  the  confi- 
dentiality of  their  financial  transactions. 
In  the  great  majority  of  cases,  that  de- 
sire is  quite  legitimate,  and  protection 
should  be  afforded  to  the  maximum  ex- 
tent consistent  with  existing  law.  The 
amendment  to  Rule  17a-3(a)(9)  has 
been  drafted  to  achieve  that  end. 

Rule  17a-3(a)(9)   would  not  require 
that  reports  be  filed  with  the  Commis- 


sion or  that  the  names  and  addresses  of 
beneficial  owners  of  accounts  be  dis- 
closed generally.  If,  however,  the  Oom- 
misslon  determines  to  conduct  an  exam- 
ination or  inquiry  of  a  particular  situa- 
tion, for  examcde  In  order  to  discover 
whether  specific  securities  transactiona 
were  effected  in  violation  of  a  provision 
of  the  Act  or  any  rule  thereunder,  the 
Commission  would  request  the  appropri- 
ate authorized  person  to  disclose,  as  re- 
quired by  the  agreement  obtained  in 
compliance  with  the  proposed  amend-  ' 
ment.  the  name  and  address  of  the  bene- 
ficial owners.  The  information  thereby 
obtained  would  be  confidential  **  except, 
of  course,  to  the  extent  the  Commission 
determined  to  bring  specific  enforce- 
ment proceedings. 

There  remains,  of  course,  the  poesi- 
biUty  that  persons  entering  into  the 
agreement  which  would  be  required  by 
the  proposed  amendment  might  subse- 
quently decline  to  comply  with  a  Com- 
mission request  for  information  concern- 
ing the  beneficial  owners  of  an  account, 
perhaps  accompanying  the  refusal  with 
a  statement  that  compliance  would  be 
in  violation  of  foreign  laws,  such  as  the 
secrecy  laws  in  effect  In  certain  coun- 
tries. Delayed  effectlvenees  of  the 
amendment  would  provide  an  opportu- 
nity for  obtaining  the  necessary  consents 
in  order  to  give  appropriate  deference  to 
foreign  secrecy  laws  or  policies  without 
permanently  extending  their  effect  to 
transactions  in  United  States  securities 
markets. 

Foreign  persons  wishing  to  effect 
transactions  in  United  States  securities 
markets  for  their  customers  would  need 
to  arrange  for  whatever  consents  or 
waivers  local  law  may  require  in  order  to 
permit  compUance  with  the  Rule,  as 
amended.  Where  any  such  person  would 
not  be  subject  to  service  of  process  tn 
the  United  States,  it  might  be  the  case 


thereunder  applicable  to  registered  entitles 
do  not  apply  to  such  intermediaries  merely 
by  reason  of  their  st&tus  as  brokers.  With 
respect  to  the  general  anti-fraud  provisions, 
however,  see  note  14  supra. 

»  F»ub.  L.  No.  93-679  (Dec.  31,  1974) .  At  the 
same  time,  the  Congress  recognized  the  need 
to  balance  the  individual's  right  to  privacy 
against  other  public  goals.  The  Privacy  Act 
provides,  for  example,  that  Its  protections  are 
whoUy  superseded  by  the  Freedom  of  Infor- 
mation Act,  5  U.S.C.  6S2a(b)  (2) .  See  note  28 
infra. 

"Pub.  L.  No.  94-29  (June  4.  1976).  See 
section  13f f)  of  the  Act.  16  U.S.C.  78m(f ) ,  as 
added  by  the  1976  Amendments. 


»  The  Freedom  of  Information  Act,  5  U.S.C. 
552,  sets  forth  the  basic  federal  policy  and 
administrative   practice   concerning   disclo- 
sure, and  non-disclosure,  of  information  in 
the  government's  possession.  Under  that  Act, 
the  Conunlsslon  may  deny  a  request  for  dis- 
closure of  Information  falling  within  one  or 
more    areas    specified    In    section    662(b). 
Particularly  relevant  in  this  context  are  (1) 
the    exemption    provided    for    investigatory 
records  compiled  for  law  enforcement  pur- 
poses to  the  extent  that  discloaiire  of  such 
records    would,    among    other    ihlngs,    con- 
stitute an  unwarranted  Invasion  of  personal 
privacy  and  (2)  the  exemption  provided  for 
trade  secrete  and  prlvUeged  or  confidential 
commercial    or    financial    information    ob- 
tained from  a  person.  In  any  situation  where 
(l)  the  Commission  obtained  Information  by 
invoking  an  agreement  made  In  compliance 
with  the  proposed  amendment  to  Rule  17a-3 
(a)(9)  and  (11)  dlacloeiue  of  that  informa- 
tion by  the  person  making  that  agreement 
would  otherwise  have  been  pndilbited   (Lie- 
cause,  tor  example,  the  beneficial  owner  had 
not  consented  to  a  more  genial  disclosure) 
under  the  laws  of  the  country  of  which  that 
person  Is  a  domlciUary,  it  would  appear  that, 
generally,    such    information    should    come 
within  the  above-described  exceptions  to  the 
Freedom  of  Information  Act.  For  a  further 
description  of  the  Commission's  poUclss  un- 
der that  Act.  see  17  CFB  20040  et  aeq. 
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that  that  Commission's  remedies  for 
con-compliance  with  a  Rule  17a^(a)  (9) 
agreement  would,  as  a  practical  matter, 
be  somewhat  circumscribed.  In  any 
event,  however,  the  Commission  would 
plan.  U  the  need  arose,  to  maintain  a 
public  list  (analogous  to  its  Foreign  Re- 
stricted List)  in  order  to  draw  to  the  at- 
tention of  registered  brokers  and  dealers 
the  fact  that  persons  on  the  list  did  not 
adh^e  to  their  agreements.  Where  a 
registered  broker  or  dealer  knew — and 
ilpoQ  publication  of  any  such  list  or  sup- 
plem^^t  thereto  it  would  be  deemed  to 
know — ^that  a  person  would  not  carry  out 
the  terms  of  the  required  agreement,  that 
broker  or  dealer  would  not  be  In  compli- 
ance with  the  proposed  amendment  to 
Rule  17a-3(a)(g)  if  it  thereafter  main- 
tained an  account  for  such  person  un- 
less the  record  maintained  by  the  broker 
or  dealer  for  the  account  in  fact  reflected 
the  true  name  and  address  of  the  ac- 
count's beneficial  owner  or  owners.  Nor, 
In  any  event,  would  a  registered  broker 
or  dealer  be  In  compliance  with  the  pro- 
posed amendment  to  Rule  17a-3(a)  (9)  if 
It  maintained  an  accoimt  for  a  person 
where  it  was  apparent  that  a  straw  or 
dunmy  was  being  inso-ted  for  the  piur- 
poee  of  evading  Rule  17ar-3(a)  (9)  .* 

Statutory  Basis 

Tlie  proposed  amendment  would  be 
adopted  pursuant  to  the  provisions  of 
the  Securities  Exchange  Act  of  1934.  15 
XTJB.C.  78a  et  scq..  and  particularly  sec- 
tl(BS  2.  3.  10,  11,  IS,  17,  21.  23  and  30 
thereof  (15  TJB.C.  78b.  78c,  78J,  78k.  78o. 
78a.  78u.  78w,  and  78dd) . 

Impact  oit  CoicpmnoN 

Hie  Cnnmisslon  recognizes  that,  to 
the  extent  foreign  persons  view  the 
amendment  as  a  disincentive  to  invest- 
ing through  (and  consequently  lessen 
their  financial  involvement  in)  United 
States  markets,  the  proposed  amend- 
ment might  have  an  inhibiting  effect 
on  competition. 

While  the  Commission  considers  it  de- 
sirable to  facilitate  foreign  access  to  the 
rnlted  States  markets,  it  also  believes 


-'  For  example.  If  a  well-known  and  active 
financial  Intermediary  closed  Its  accounts 
wltb  a  broker  and  Individuals  known  to  be 
offloers  (or  other  authorized  agents)  of 
that  financial  Intermediary  opened  accounts 
In  the  name  of  a  new,  and  unknown,  inter- 
mecVary,  It  would  appear  that  a  reasonable 
brolDer  or  dealer  would  be  alerted  to  the 
posatbUlty  that  an  effort  was  being  made 
to  evade  Rule  17a-d(a)(9).  Under  such  cir- 
cumstances, the  broker  or  dealer  maintain- 
ing the  new  accounts  would  need,  as  a  prac- 
tical business  matter  In  order  to  reduce  Its 
own  risk  of  violating  Rule  17ar-3(a)  (B),  to 
latMy  Itself  that  the  new  arrangements 
wera  not  being  undertaken  to  evade  dis- 
cUMvn  under  the  Rule.  Similar  conaldera- 
tlona  would  apply  to  a  financial  intermedi- 
ary that  found  penons  opening  accounts  on 
a  bwls  which  suggested  that  the  financial 
Infemnedlary  woiUd  not  In  fact  be  able  to 
omyly  with  the  agreement  it  bad  entered 
Into  pursuant  to  Rule  17a-3 (a)(9).  Nor,  for 
•niaple,  would  the  beneficial  owner  of  an 
•oeoant  ceaee  to  be  such  merely  because 
tta  Ikianclal  Intcnaedlary  had  recast  agency 
tnuuwetlons  far  auch  beneficial  owner's  ae- 
oount  into  principal  transactions. 
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lliat  the  gaps  existing  In  the  presen 
scheme  of  regulation  with  respect  to  dis- 
idosure  of  account  ownership  pose  seri- 
ous threats  to  the  Integrity  of  the  domes* 
tic  markets  and  may  undermine  publle 
ocmfldence  therein.  The  predicted  de- 
crease in  foreign  portfolio  Investment 
occurring  as  a  result  of  the  proposed 
amendment  would  be  a  more  remote 
possibility.  In  any  event,  any  such  bur- 
den on  competition  would  appear  to 
be  necessary  and  appropriate  to  make 
the  Commission  regulation  reasonably 
complete  and  effective. 

On  the  other  hand,  the  proposed 
amendment  to  Rule  17ar-3(a)  (9)  may  be 
more  likely,  cm  balance,  to  lessen  burdens 
on  cwnpetltion  through  the  elimination 
of  an  inappropriate  disparity  in  regula- 
tk>n  with  respect  to  domestic  and  foreign 
intermediaries.  Under  current  regula- 
tions, persons  who  invest  directly  in  the 
Ukiited  States  markets  are  subject  to  dis- 
closure and  compliance  requirements 
under  the  Act  which  other  persona, 
domestic  and  foreign  alike,  have  been 
able  to  avoid  by  the  use  of  financial  in- 
tamedlaries  located  abroad.  That  regu- 
latory disparity  does  not  appear  to  be 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  Particularly 
disturbing  are  indications  that  domestic 
financial  intermediaries  may  currently 
be  planning  to  rearrange  their  affairs  to 
place  themselves  on  the  same  footing  as 
their  foreign  competitors.  It  does  not 
seem  appropriate  to  eliminate  competi- 
tive disparities  by  degrading  the  investor 
protections  afforded  by  the  Act.  Accord- 
ingly, the  proposed  amendment  would 
eliminate  the  competitive  disparity  while 
upholding  the  purposes  of  the  Act." 

Text  or  Rm.E 

Securities  Exchange  Act  Rule  17ar-3, 17 
cm  240.17a-3.  would  be  amended  to 
read  as  follows: 

§  240.1 7a-3  Records  to  be  made  by  cer- 
tain exchange  members,  brokers  and 
dealers. 

(a)  •  •  • 

(9)  A  record  in  respect  to  each  cash 
and  margin  account  with  such  member, 
broiler,  or  dealer  containing  the  name 
and  address  of  each  beneficial  owner  oC 
such  account  and  in  the  case  of  a  mEU'gin 
account,  the  signature  of  such  owner: 
Provided,  That  in  the  case  of  a  joint  ac- 
count or  an  accoimt  other  than  an  ac- 
count of  a  natural  person,  such  records 
are  required  only  in  respect  of  the  perscA 
or  persons  authorized  to  transact  busi- 
ness for  such  account  if  such  persons  un- 
dertake to  furnish,  at  the  request  of  the 
Commission,  the  name  and  address  of 
each  beneficial  owner  of  such  account. 


AH  interested  persons  are  encouraged 
to  submit  written  data,  views  and  argu- 
ments with  respect  to  the  proposed 
amoidment  or  the  plan  of  administra- 
tion explained  in  this  release.  Perscms 
wishing  to  make  written  submissianB 
should  file  six  copies  thereof  with  George 


••  See  section  8(a)  (36)  of  the  Act,  16  VJB.C. 
7ac(»)(36).  I 


A.  Fitzsimmons.  Secretary,  500  North 
Capitol  Street,  Washington.  D.C.  S0549. 
not  later  than  March  4.  1977.  All  com- 
ments should  make  ref  eroice  to  Securi- 
ties and  Exchange  Commission  File  No. 
S7-613.  Copies  of  all  submissiCHu  will  be 
made  available  in  the  Commission's  Pub- 
lic Reference  Section.  Room  6101.  1100 
L  Street.  Washington.  D.C. 

By  the  Commission. 

George  A.  FrtzsnocoNs, 
Secretary. 

Januart  10, 1977. 

(PR  Doc.77-ie05  FUed  1-17-77;8:4S  am] 

DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Social  Security  Administration 
[20CFRPart416] 

[Regulations  No.  16) 

SUPPLEMENTAL  SECURITY  INCOME  FOR 
THE  AGED,  BLIND,  AND  DISABLED 

Income  and  Exclusions;  Deeming  of 
Income 

On  January  22,  1974,  there  was  pub- 
lished in  the  Federal  Register  (39  FR 
2487)  a  notice  of  proposed  rulemaking 
with  proposed  amendments  to  the  regu- 
lations relating  to  the  deeming  of  in- 
come under  section  1614(f)  of  the  Social 
Security  Act  (42  U.S.C.  1382c  (f)).  ex- 
clusion of  earnings  of  a  child  who  is  a 
student,  and  exclusion  of  certain  house- 
hold goods  and  personal  effects  under  the 
supplemental  security  lnc<xne  for  the 
aged,  blind,  and  disabled  program. 

Interested  parties  were  given  the  im- 
portunity to  submit  within  30  days.  data, 
views,  or  arguments  with  regard  to  tUb 
proposed  amendments.  As  described  be- 
low, comments  were  received  and  fully 
taken  into  consideration,  l^e  section  on 
deeming  Is  being  published  at  this  time 
in  the  form  of  notice  of  proposed  rule- 
making because  of  the  breadUi  of  the 
changes  from  the  previously  published 
notice.  While  some  of  the  changes  were 
the  direct  result  of  the  comments  re- 
ceived, others  have  been  initiated  by  the 
Social  Security  Administration.  For  this 
reason  and  because  the  rules  currently 
in  effect  have  been  followed  for  two 
years,  it  appears  most  appropriate  to 
publish  a  revised  notice  pertaining  to 
deeming  of  income.  Tlie  other  two  sec- 
tions published  on  January  22, 1974,  were 
finalized  on  October  20.  1975  (40  FR 
48911). 

Section  1614(f)  of  the  Social  Security 
Ac  requires  that,  where  an  eligible  indi- 
vidual lives  together  with  his  ineligible 
spouse,  his  Income  shall  be  deemed  to  in- 
clude the  income  of  the  spouse,  except 
to  the  extent  that  the  Secretary  finds 
it  would  be  inequitable  to  do  so.  Sim- 
ilarly, the  income  of  the  child  who  is 
eligible  for  SSI  benefits  and  lives  with 
his  parents  (or  spouse  of  a  parent),  is 
deemed  to  include  the  parents'  Income, 
subject  to  exceptions  directed  by  the 
Secretary.  The  amounts  of  a  parent's  in- 
come which  pursuant  to  these  regulations 
are  not  deemed  to  the  SSI  beneficiary  are 
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termed  "allocations."  Allocations  of  par- 
ents' income,  prior  to  deeming,  are  pro- 
vided for  the  use  of  the  parents  and  for 
any  other  children  in  the  household  who 
are  not  SSI  beneficiaries. 

Comments  were  received  from  the 
Governor  of  Connecticut,  the  welf  su-e  ad- 
ministrators in  the  States  of  Idaho,  Ohio, 
Pennsylvania,  Wisconsin  and  the  admin- 
istrator of  the  New  York  City  Human 
Resources  Administration.  Cortunents 
were  also  received  from  the  Legal  Serv- 
ices for  the  Elderly  Poor  in  New  York. 
All  of  the  comments  received  suggested 
that  the  allocation  for  the  ineligible 
spouse,  parent,  and  spouse  of  the  parent 
be  the  same  as  the  SSI  benefit  payment 
levels  so  that  a  family  unit  involved  in 
the  deeming  process  could  have  the  same 
amount  of  income  as  a  family  unit  with 
both  parents  and  at  least  one  child  meet- 
ing the  supplemental  security  income 
eligibility  criteria.  The  regulations  have 
been  prepared  for  publication  with  a 
change  in  the  allocation  amounts  for  an 
ineligible  spouse,  parent,  or  spouse  of  the 
parent.  The  new  quarterly  allocation 
amounts  will  permit  the  ineligible  spouse, 
parent,  or  spouse  of  a  parent  with  income 
which  is  to  be  deemed,  to  exclude  the 
same  amount  of  earned  or  unearned  in- 
come that  an  eligible  individual  or  elig- 
ible couple  can  have  before  becoming  in- 
eligible for  supplemental  security  Income 
payments. 

Similarly,  the  allocation  for  each  in- 
eligible child  has  been  related  to  the  pay- 
ment amounts  for  an  eligible  spouse  or 
an  essential  person.  At  the  present  time, 
this  allocation  equals  $252  per  quarter, 
but  will  increase  automatically  as  the 
SSI  benefit  rate  increases. 

Other  comments  were  made  that  only 
the  income  actually  available  to  the  eU- 
glble  individual  should  be  deemed.  This 
concept  is  not  consistent  with  the  legis- 
lative language  in  title  XVI  which  re- 
quires that  the  income  of  an  ineligible 
spouse,  parent,  and  spouse  of  parent 
should  be  deemed  to  the  eUgible  individ- 
ual whether  or  not  the  income  is  actually 
available  to  the  eligible.  Individual.  Ac- 
cordingly, no  change  is  being  made  on 
this  point. 

The  report  of  the  Supplemental  Secu- 
rity Income  Study  Group  dated  January 
1976,  made  two  recommendations  per- 
taining to  the  deeming  of  income.  The 
Study  Group  recommended  that  deemed 
income  of  parents  no  longer  be  consid- 
ered when  a  child  recipient  reaches  age 
18,  and  that  the  same  exemptions  for 
earned  and  unearned  income  of  the  eligi- 
ble spouse  be  allowed  for  the  ineligible 
spouse.  The  recommendation  dealing 
with  the  age  of  the  child  cannot  be  im- 
plemented without  a  statutory  change, 
because  section  1614(f)  (2)  requires  that 
the  income  and  resources  of  a  parent  and 
spouse  of  a  parent  be  deemed  to  a  child 
under  age  21.  The  second  recommenda- 
tion was  partially  adopted.  Under  the 
proposed  rules,  an  eligible  individual  and 
an  ineligible  spouse  will  receive  the 
same  earned  and  unearned  income  ex- 
clusions that  are  allowed  for  an  eligible 
individual  and  eligible  spouse  (eligible 
couple) . 


A  new  paragrai^  (§  416.1185(c) )  has 
been  added  to  provide  guidelines  for  the 
situation  in  which  an  individual's  in- 
come must  be  deoned  both  to  his  spouse, 
who  is  an  aged,  blind,  or  disabled  adult, 
and  to  his  child  who  is  blind  or  disabled. 
In  this  case,  the  individual's  incixne  is 
deemed  to  the  adult  first  ( in  accordance 
with  the  rules  of  spouse-to-spouse  de«n- 
ing) .  Thereafter,  any  deemable  income 
in  excess  of  the  amount  which  caused 
the  adult  to  become  ineligible  on  the  basis 
of  income  will  be  deemed  to  the  blind 
or  disabled  child. 

When  there  are  two  or  more  blind  or 
disabled  childrai,  the  income  to  be 
deemed  will  be  divided  equaUy  between 
the  children;  however,  if  either  or  both 
have  income  for  their  own.  income  will 
be  deemed  only  to  the  extent  needed  to 
reduce  a  child's  payment  to  zero.  All  the 
remaining  income  will  be  deemed  to  the 
other  blind  or  disabled  child. 

The  regulations  (5  416.1185(d))  pro- 
vide that  certain  items  of  income  will  not 
be  included  in  the  deeming  process.  Sev- 
eral of  these  items  are  statutory  exclu- 
sions adopted  from  title  XVI  or  other 
statutes  (e.g..  Food  Stamp  Act  of  1965) . 
Assistance  based  on  need  and  income 
based  on  need  will  not  be  included  as 
income  to  beseemed  nor  will  the  inccwne 
used  to  determine  the  eligibility  and 
amount  of  the  need-based  payments  be 
included  because  to  do  so  would  be  in- 
directly requiring  the  other  assistance 
program  to  suiHx>rt  an  SSI  recipient.  Any 
in-kind  support  and  maintenance  (food, 
clothing,  and  shelter)  furnished  to  the 
ineligible  spouse,  parent  or  spouse  of  a 
parent,  if  any,  and  any  ineligible  children 
in  the  household  will  not  be  considered 
as  deemaUe  income  under  this  section. 
The  regulations  also  provide  (§416.- 
1185(e))  that  the  Social  Security  Admin- 
istration will  continue  to  deem  income 
to  an  eligible  individual  when  either  the 
eligible  individual  or  the  person  from 
whom  income  is  deemed  is  absent  from 
the  household  for  temporary  periods.  A 
temporary  absence  is  defined  as  one  in 
which  either  the  eligible  individual  or 
the  person  from  whom  income  is  deemed 
leaves  the  household  but  intends  to  re- 
turn in  the  same  or  ^e  next  month. 
However,  it  is  specifically  provided  that 
deeming  will  continue  to  apply  to  a  child 
who  is  absent  for  extended  periods  in 
order  to  attend  school  so  long  as  the 
child  returns  home  on  vacations  and, 
thus,  can  fairly  be  said  to  continue  to 
maintain  his  residence  with  his  parents. 
If  the  sibsence  is  not  tonporary,  deeming 
will  cease  effective  with  the  first  full 
month  of  absence.  This  provision  makes 
explicit  what  has  been  the  policy  of  the 
Social  Security  Administration. 

It  should  be  noted  that  I  416.1185  was 
first  published  as  an  interim  regulation 
for  comment  on  January  22,  1974,  and 
a  number  of  comments  were  received  re- 
lating to  the  deeming  of  income.  Ttivs 
section  will  continue  in  effect,  as  here 
£imended,  on  an  interim  basis  effective 
upon  publication  until  a  final  regulation 
is  adopted. 

It  is  being  published  with  interim  effec- 
tiveness because  a  delay  in  the  imple- 


mentation of  the  proposed  dianges  would 
be  contrary  to  the  interests  of  the  public. 
There  are  several  reasons  why  it  is  in 
the  best  interests  of  the  public  to  publish 
these  changes  with  interim  effectiveness. 
The  policy  refiected  In  these  changes  is 
a  liberalization  of  the  current  rules  ap- 
plicable in  deeming  of  income  from 
spouse  to  spouse  and  from  parent  to 
child  situations,  and  will  also  simplify 
eligibility  determinations  for  all  con- 
cerned. The  new  rules  take  cognizsuice 
of  the  inflationary  process  on  the  income 
of  persons  from  whom  income  is  deaned 
and  will  equalize  the  treatment  of  income 
used  in  the  deeming  process  with  that  of 
other  SSI  recipients  not  involved  in  the 
deeming  process.  As  a  result  it  is  antici- 
pated that  no  individual  to  whom  these 
rules  are  applicable  will  be  disadvan- 
taged. Finally,  these  changes  also  take 
into  consideration  whenever  possible, 
comments  and  suggestions  made  by  the 
public  with  respect  to  the  deeming  policy. 

If  there  are  any  questions  concerning 
this  regulation,  you  may  contact  Mr. 
S.  J.  Weissman,  Legal  Assistant.  6401 
Security  Boulevard,  Baltimore,  Maryland 
21235,  telephone— (301)  594-7341.  Mr. 
Weissman  wlU  respond  to  any  questions, 
but  will  not  accept  comments  on  this 
regulation. 

Prior  to  final  adoption  of  these 
amendments  to  the  regulations,  consid- 
eration will  be  given  to  any  data,  views, 
or  arguments  pertaining  thereto  which 
are  submitted  in  writing  to  the  Commis- 
sioner of  Social  Security,  Department  of 
Health,  Education,  and  Welfare,  P.O. 
Box  1585.  Baltimore,  Maryland,  21203 
within  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the  Fed- 
eral Register. 

(Topics  of  all  comments  received  in  re- 
sponse to  this  notice  wUl  be  available 
for  public  Inspection  during  regular  busi- 
ness hours  at  the  Washington  Inquiries 
Section,  Office  of  Information,  Social 
Security  Administration,  Department  of 
Health.  Education,  and  Welfare,  North 
Building,  Room  4146,  330  Independence 
Avenue,  SW,  Washington,  D.C.  20201. 

(Sees.  1102.  1614  (f )  and  1631  Social  Secrirlty 
Act,  as  amended.  49  Stat.  647,  as  amended. 
86  Stat.  1473.  and  86  SUt.  1476;  42  U.S.C. 
1302,  1382c(f),  and  1383.) 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13,807,  Supplemental  Security  In- 
come Program.) 

Dated:  December  13, 1976. 

J.  B.  Cardwell, 
Commissioner  of  Social  Security. 

Approved:  January  13,  1977. 

Marjorie  Lthcr. 
Acting  Secretary  of  Health,  Edu- 
cation,  and  Welfare. 

Part  416  of  Chapter  HI  of  Title  20 
of  the  Code  of  Federsd  Regulations  is 
amended  as  follows: 

Section  416.1185  is  added  to  read  as 
follows: 
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I416.1185     Deeming  of  income. 

Any  amounts  used  In  the  examples 
In  paragraphs  (a>  and  (b)  of  this  sec- 
tion are  based  on  the  rates  for  quarters 
beginning  July  1,  1976. 

(a>  Individual  urith  spouse.  In  the 
ease  of  an  individual  who  is  living  in 
the  same  household  with  a  person  not 
eligible  for  benefits  xmder  this  part  who 
is,  or  who  Is  considered  to  be,  such  indi- 
vidual's husband  or  wife  in  accordance 
with  the  provisions  set  forth  in  §5  416.- 
1001-416.1041,  such  individual's  income 
shall  be  deemed  to  include  (except  as 
otherwise  provided  In  this  section)  any 
income  (as  defined  in  S  416.1102(a) )  of 
such  spouse  whether  or  not  such  income 
is  available  to  such  individual.  For  each 
child  in  the  household  who  is  neither 
blind  nor  disabled,  the  quarterly  income 
of  the  ineligible  spouse  will  be  reduced 
by  an  amount  equal  to  the  difference  be- 
tween the  quarterly  beneflt  rate  for  an 
individual  (as  defined  in  §  416.410)  and 
the  quarterly  benefit  rate  for  a  couple 
(as  defined  In  S  416.412).  Any  income  of 
such  child  will  be  used  to  reduce  the 
allocation  of  income  made  on  his  behalf. 
If  the  remaining  income  of  the  ineligible 
spouse  does  not  exceed  one-half  the 
Quarterly  benefit  rate  for  an  eligible  in- 
dividual there  is  no  income  to  be 
fleemed.  If  the  remaining  income  of  the 
Ineligible  spouse  exceeds  one-half  of  the 
quarterly  benefit  rate  for  an  eligible  in- 
dividual, all  income  will  be  deemed  to  the 
eligible  Individual,  combined  with  his 
own  Income,  and  the  eligible  indivdual's 
Income  will  be  treated  as  it  would  be  if 
his  spouse  were  an  eligible  spouse  (as 
indicated  in  5  416.412).  However,  in  no 
case  will  a  payment  to  the  eligible 
indlTidual  exceed  the  amount  specified 
for  an  eligible  individual  without  an 
eligible  spouse.  Whenever  the  initial 
application  is  filed  in  the  second  or 
third  month  of  the  quarter,  the  alloca- 
tions enumerated  in  this  paragraph  wUl 
be  prorated  on  a  monthly  basis. 

Example  1.  After  all  the  prescribed  alloca- 
tlont  have  been  applied,  Alice,  the  Ineligible 
spouse  of  Ted,  has  $200  of  deemable  Income 
for  the  third  quarter  of  1976.  Since  this  Is 
less  than  half  the  quarterly  benefit  rate  for 
an  eligible  individual  without  an  eligible 
spouse  (•503.40  divided  by  2  =  $251.70),  no 
Income  Is  deemed  to  Ted  and  he  is  paid  at 
the  rate  for  an  eligible  individual.  Only  his 
own  countable  income  Is  applied  to  that 
benefit  rate. 

Sxample  2.  After  all  the  prescribed  alloca- 
tioas  have  been  computed.  Alice  has  $400  of 
deemable  Income  for  the  third  quarter  of 
IBTB.  Since  this  ejsceeds  one-half  of  the  quar- 
terly benefit  rate  for  an  eligible  individual. 
Alice's  Income  is  to  be  added  to  Ted's  own 
countable  Income.  Ted  has  $200.00  of  in- 
come ( before  any  disregards  are  applied ) , 
which  Hogether  with  the  deemed  Income 
equals  $600  total  quarterly  income.  All  in- 
come disregards  appropriate  to  an  eligible 
ootiple  are  applied  to  determine  countable  in- 
come. This  countable  Income  is  applied 
against  the  amount  which  would  be  paid  to 
an  eUglble  couple  in  determining  the  eligibil- 
ity of  the  individual. 

<b)  Child.  (1)  In  the  case  of  an  indi- 
vidual who  is  a  child  (as  defined  in 
i  416.1050)  and  under  age  21,  such  indi- 
vMual's  Income  shall,  subject  to   the 
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succeeding  sentences  of  this  paragraph 
and  to  paragraph  (c)  of  this  section,  be 
deemed  to  include  (except  as  otherwise 
provided  in  this  section) ,  any  income  (as 
defined  in  §  416.1102(a))  of  a  parent  of 
such  individual  (or  the  spouse  of  such  a 
parent)  who  is  not  eligible  for  benefits 
under  this  part  and  is  living  in  the  same 
household  as  such  individual  whether  or 
not  such  income  is  available  to  such  indi- 
vidual. Income  so  deemed  will  be  treated 
as  unearned  income.  Whenever  there  is 
m,ore  than  one  blind  or  disabled  child  in 
the  deeming  situation,  the  income  to  be 
deemed  will  be  divided  equally  among 
them.  However,  no  income  will  be  deemed 
to  a  blind  or  disabled  child  in  excess  of 
that  amount  which,  when  combined  with 
his  own  Income,  if  any,  reduces  his  pay- 
ment level  to  zero.  "Thereafter,  any  re- 
maining deemable  Income  will  be  deemed 
only  to  the  other  blind  or  disabled 
children.  Whenever  the  initial  applica- 
tion is  filed  in  the  second  or  third  month 
of  tMe  quarter,  the  allocations  described 
in  this  paragraph  will  be  prorated  on  a 
momthly  basis. 

(2)  In  the  case  of  income  for  any  quar- 
ter of  the  parent  and  spouse  of  such 
parent,  such  income  will  be  reduced  by 
the  allocation  specified  in  paragraph  (a) 
of  this  section  for  each  ineligible  child 
(as  defined  In  §  416.1050)  under  the  age 
of  21  of  the  parent  or  spouse  of  the 
parent  residing  In  the  household.  How- 
ever, any  income  of  the  ineligible  child 
himself  will  be  used  to  reduce  the  alloca- 
tion of  income  made  on  his  behalf. 

(3>(i>  Thereafter,  in  the  case  of  in- 
come for  any  quarter,  all  of  which  is 
earned  (as  defined  in  5  416.1102(b)),  of 
the  parent  and  spouse  of  such  parent, 
such  earned  income  will  be  reduced  by 
an  amount  equal  to  $255  plus: 

(a)  Twice  the  quarterly  benefit  rate 
for  an  individual  (as  defined  in  §  416.- 
410)  in  the  case  of  one  parent  or  spouse 
of  a  parent  residing  in  the  household: 
or 

(ft)  Twice  the  quarterly  benefit  rate 
for  a  couple  (as  defined  in  5  416.412) 
in  the  case  of  a  parent  and  spouse  of  a 
parent  residing  in  the  household. 

(11)  In  the  case  of  Income  for  any 
quarter,  all  of  which  is  unearned,  of  the 
parent  and  spouse  of  such  parent,  such 
unearned  Income  will  be  reduced  by  an 
amount  equal  to  $60  plus: 

(a)  The  quarterly  benefit  rate  for  an 
Individual  in  the  case  of  one  parent  or 
spouse  of  a  parent  residing  in  the  house- 
hold: or 

lb)  The  quarterly  benefit  rate  for  a 
couple  in  the  ,case  of  a  parent  and 
spouse  of  a  parent  residing  in  the 
household. 

(iii)  In  any  case  in  which  the  total 
income  for  a  quarter  of  the  parent(s)  in- 
cludes both  earned  and  unearned  in- 
come, the  unearned  income  is  reduced 
by  $60;  and  the  earned  income  is^- 
duced  by  $195  plus  one-half  of  the  re- 
mainder. The  sum  of  the  unearned  and 
earned  income  remaining  after  such  re- 
duction is  further  reduced  by: 

(a)  The  quarterly  benefit  rate  for  an 
individual  (as  defined  in  5  416.410)  in  the 
case  of  one  parent  or  spouse  of  a  parent 
residing  in  the  household;  or  1 


(b)  The  quarterly  benefit  rate  for  a 
couple  (as  defined  in  5  416.412)  in  the 
case  of  a  parent  and  spouse  of  a  parent 
residing  in  the  household. 

(c)  The  remaining  Income  is  deemed 
income. 

(iv)  Examples.  ' 

Example  1.  Susan,  a  blind  10-year-old,  lives 
with  her  mother,  stepfather,  and  able-bod- 
ied sister.  Her  stepfather  has  earned  in- 
come of  $1800  for  the  third  quarter  of  1976. 
Neither  her  mother  nor  her  sister  bas  any 
Income  of  Tier  own.  In  order  to  compute 
deemable  income,  there  is  first  allocated  to 
the  sister  $252  for  the  quarter.  Thereafter, 
since  the  remaining  parental  Income  is 
earned  and  Is  less  than  $1765.80  per  quarter 
(twice  the  couple's  rate  plus  $255,  or  the 
amount  of  earned  Income  which  Just  makes 
a  couple  Ineligible),  there  is  no  Income 
deemed  to  Susan. 

Example  2.  James  is  a  disabled  child  who 
lives  with  his  mother.  His  mother  receives 
benefits  under  title  II  of  the  Social  Security 
Act  In  the  amount  of  $225  per  month  or 
$675  for  the  third  quarter  of  1976.  James 
has  no  Income  of  his  own.  Since  his  mother's 
Income  Is  totally  unearned,  it  is  reduced 
before  deeming  by  $563.40  ($503.40  (the 
quarterly  benefit  rate  for  a  single  individ- 
ual) plus  160  (the  unearned  Income  dis- 
regard)). Thereafter.  $111.60  per  quarter  is 
deemed  to  James.  Since  this  is  treated  as 
unearned  income,  his  $60-per-quarter  dis- 
regard is  applied,  reducing  the  countable 
Income  to  $51.60.  Ttxls  quarterly  benefits, 
therefore,  equal  $451.80. 

(c)  Individual  with  spouse  and  child. 
In  the  case  of  an  individual,  as  described 
in  paragraph  (a)  of  this  section,  and  a 
child,  as  described  in  paragraph  (b)  of 
this  section,  living  in  the  same  household 
with  a  person  not  eligible  for  benefits 
under  this  part  who  is,  or  who  is  con- 
sidered to  be,  the  husband  or  wife  of  the 
individual  and  parent  or  spouse  of  the 
parent  of  the  child,  such  individual's 
and  child's  income  shall  be  deemed  to 
include  the  income  of  such  person 
whether  or  not  such  income  is  available 
to  such  indivdual  or  child.  This  person's 
income  will  be  treated  in  the  same  man- 
ner, as  described  in  paragraph  (a)  of 
this  section.  After  the  application  of  the 
spouse-to-spouse  deeming,  as  provided 
in  paragraph  (a)  of  this  section,  all  In- 
come in  excess  of  the  amount  which 
reduces  the  individual's  payment  to  zero 
will  be  deemed  to  the  blind  or  disabled 
child  and  treated  as  unearned  income. 

(d)  Income  not  included.  (1)  For  pur- 
poses of  this  section,  the  term  income 
does  not  include: 

(i)  Assistance  based  on  need  and  in- 
come based  on  need  and  furnished  by 
any  Federal  agency.  State,  or  political 
subdivision  of  a  State,  or  the  payments 
made  under  title  XVI  of  the  Social  Se- 
curity Act  and  any  income  which  was 
taken  into  account  In  determining  and 
which  affected  the  eligibility  for,  and 
amount  of  such  assistance  or  payments; 

(ii)  Any  portion  of  any  grant,  scholar- 
ship, or  fellowship  used  to  pay  the  cost 
of  tuitions  and  fees; 

(iii)  Amounts  received  for  foster  care 
of  an  ineligible  child; 

(iv)  Bonus  value  of  food  stamps  and 
the  value  of  the  Department  of  Agricul- 
ture donated  foods; 
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(v)  Home  produce  grown  for  personaf 
consumption; 

(vi)  Refund  of  taxes  paid  on  income, 
real  property,  or  food  purchased  by  the 
family: 

(vii)  Such  income  needed  to  fulfill  an 
approved  plan  for  achieving  self-sup- 
port: 

(vlll)  Such  income  used  to  comply  with 
the  terms  of  court-ordered  support; 

(ix)  The  value  of  any  in -kind  support 
and  maintenance  furnished  to  the  ineli- 
gible spouse.  Ineligible  parent  or  Ineli- 
gible spouse  of  a  parent,  and  Ineligible 
children  In  the  household; 

(x)  Periodic  payments  made  by  a 
State  under  a  program  established  be- 
fore July  1,  1973,  based  solely  on  dura- 
tion of  residence  and  attalnmenkrDf  age 
65;  and  f 

(xi)  Income  otherwise  excluded  by 
Federal  statute  (see  9  416.1146  of  this 
part). 

(2)  In  determining  the  Income  of  in- 
eligible children  in  the  household  for 
purposes  of  allocating  a  share  of  the  par- 
ent's income,  the  items  enumerated  In 
paragraph  (d)  (1)  of  this  section  shall  be 
excluded,  and,  in  addition,  the  total 
earned  Income  of  such  child  who  is  a 
student  (subject  to  the  limitation  In 
5  416.1163)  shall  be  excluded  unless  the 
child  actually  makes  this  income  avail- 
able to  the  family. 

(e)  Limitation  on  deeming.  The  pro- 
cedures for  computing  an  individual's  in- 
come described  In  this  section  will  be  ap- 
plied during  periods  of  temporary  ab- 
sence from  the  hcmsehold  on  the  part  of 
the  Individual  or  tpe  person  from  whom 
Income  is  deemed.  For  the  purposes  of 
this  section,  a  temporary  absence  Is  de- 
fined as  one  In  which  either  the  Indi- 
vidual, or  tiie  person  from  whom  inccane 
is  deemed,  leaves  the  household  but  in- 
tends to  return  in  the  same  month  or  the 
next  month.  If  an  absence  is  not  tempo- 
rary, those  procedures  will  cease  to  be 
applied  effective  with  the  first  full  month 
of  absence.  However,  a  child  who  is  away 
at  school  will  be  considered  to  be  tem- 
porarily absent  (regardless  of  the  dura- 
tion of  the  absence)  if  he  comes  home 
on  weekends  or  lengthy  holidays  and 
vacations  (or  for  extended  visits  In  ac- 
cordance with  school  regulations) . 

[PR  Doc.77-1599  Piled  1-17-77;  8;  45  am] 

DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Indian  Affairs 

[25CFRPart221] 

MISCELLANEOUS  INDIAN  IRRIGATION 
PROJECTS 

Proposed  Revisions 

Pursuant  to  the  authority  vested  in 
the  Secretary  of  the  Interior  for  Issu- 
ance of  irrigation  operation  and  main- 
tenance orders  fixing  per  acre  assess- 
ments against  lands  included  In  Indian 
Irrigation  Projects,  delegated  to  the 
Commissioner  of  Indian  Affairs  by  Order 
No.  2508  (10  BIAM  2.1,  Section  15a)  and 
redelegated  to  the  Area  Directors  by  10 
BIAM  4.1,  notice  Is  hereby  given  that  it 
is  proposed  to  modify  5  221.105  Charges 
Of  Title  25.  Code  of  Federal  Regulatitns, 
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dealing  with  operatlan  and  niaintpnmv»«i 
assessments  agatast  land  to  which  water 
can  be  delivered  under  the  Pyramid  Lake 
Irrigation  Project  In  Nevada  and  the  San 
Carlos  Reservation  Irrigation  Project  In 
Arizona.  On  the  Pyramid  Lake  Irriga- 
tion Project,  the  annual  assessment  rate 
will  be  $20.00  per  acre  for  non-Indians; 
and  $1.00  per  acre  for  Indian  owned  and 
operated  land.  On  the  San  Carlos  Reser- 
vation Irrigation  Project,  the  annual  as- 
sessment rate  will  be  $35.23  per  acre  for 
non-Indian  owned  land  and  Indian  land 
leased  to  non-Indians.  These  annual  as- 
sessment rates  shall  become  effective  for 
the  calendar  year  1977  and  subsequent 
years  unless  changed  by  further  orders. 
The  revised  section  shall  read  as  follows: 

§  221.105     Charges. 

Pursuant  to  the  acts  of  August  1,  1914, 
and  March  7,  1928  (38  Stat.  583,  45  Stat. 
210;  25  U.S.C.  385,  387) ,  the  annual  basic 
charges  against  the  lands  to  which  water 
can  be  delivered  under  the  respective  Ir- 
rigation systems  of  the  projects  listed  in 
this  section  are  hereby  fixed  in  the  fol- 
lowing amounts  for  non-Indian  owned 
lands,  Indian  owned  lands  lesised  to  non- 
Indians  and  Indian  owned  and  operated 
lands,  for  the  calendar  year  1977  and 
for  each  succeeding  calendar  year  there- 
after until  further  notice: 

Annual  per  acre  anseagment 


Indian 

Indian 

N'cn- 

owned 

owned 

Project 

Indian 

land 

and 

owned 

leased 

operated 

land 

to  non- 
Indians 

land 

DnckVallpv; 

Subjugated  lands. 

$3.40 

$3.40 

$3.40 

Nativp  hay  lands. 

3.40 

.T40 

1.00 

Pyramid  Lake 

20.00 

20.00 

1.00 

San  Carlos  Reserva- 

tion  _. 

as.  23 

35.23 

5.50 

Warm  Springs 

2.00 

2.00 

It  is  the  policy  of  the  Department  of 
the  Interior  whenever  practicable  to  af- 
ford the  public  an  opportunity  to  par- 
ticipate in  the  rule  making  process. 
Accordingly,  interested  persons  may  sub- 
mit written  comments,  suggestions  or 
objections,  with  respect  to  the  proposed 
amendments,  to  John  H.  Artichoker, 
Area  Director,  Phoenix  Area  OflQce,  P.O. 
Box  7007,  Phoenix,  Arizona  85011,  on  or 
before  February  10,  1977. 

Charles  D.  Worthman, 
Assistcmt  Area  Director. 

|PRDoc.77-1458PUed  1-17-77; 8: 46  am] 


[  25  CFR  Part  221  ] 

WALKER  RIVER  INDIAN   IRRIGA'PON 
PROJECT 

Proposed  Revisions 

Pursuant  to  the  authority  vested  to 
the  Secretary  of  the  Interior  for  issu- 
ance of  Irrigation  operation  and  main- 
tenance orders  fixing  per  acre  assess- 
ments against  lands  included  in  Indian 
Irrigation  Projects,  delegated  to  the 
Commissioner  of  Indian  Affairs  by  Order 
No.  2508  (10  BIAM  2.1,  Section  15a)  and 
redelegated  to  the  Area  Directors  by 
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10  BIAM  4.1,  notice  is  hereby  given  that  It 
is  proposed  to  modify  S  221.83  Charges, 
of  Title  25,  Code  of  Federal  RegulatKHu, 
dealing  with  operation  and  maintenance 
assessments  against  land  to  which  water 
can  be  delivered  under  the  WtJker  River 
Indian  Irrigation  Project  in  Nevada,  by 
establishing  an  assessment  rate  of  $7.00 
per  irrigable  acre  for  non-Indian  owned 
land  and  Indian  owned  land  leased  to 
non -Indians,  and  $1.00  per  irrigable  acre 
for  Indian  owned  land  farmed  and  oper- 
ated by  Indians  for  calendar  year  1977 
and  subsequent  years  unless  chcuiged  by 
further  orders.  The  revised  section  shall 
read  as  follows: 

§  221.83     Charges. 

The  annual  basic  operation  and  main- 
tenance assessment  rates  for  land  to 
which  water  can  be  delivered  under  the 
Walker  River  Indian  Irrigation  Project 
in  Nevada  for  the  or>eratIon  and  main- 
tenance of  the  project  are  hereby  fixed  at 
$7  00  per  irrigable  acre  for  non-Indian 
owned  land  and  Indian  owned  land 
leased  to  non-Indians,  and  $1.00  per 
irrigable  acre  for  Indian  owned  land 
farmed  and  (^>erated  by  Indians.  The 
foregoing  charges  shall  become  effective 
for  the  calendar  year  1977  and  continued 
in  effect  thereafter  until  further  notice. 

It  is  the  policy  of  the  Department  of 
the  Interior  whenever  practicable  to 
afford  the  public  an  opportunity  to  par- 
ticipate in  the  rule  making  process.  Ac- 
cordingly, Interested  persons  may  sub- 
mit written  comments,  suggestions  or 
objections  with  respect  to  the  proposed 
amendments,  to  John  H.  Artichoker. 
Area  Director,  Phoenix  Area  Office,  P.O. 
Box  7007.  Phoenix,  Arizona  85011,  on  or 
before  February  10, 1977. 

Charles  D.  Worthman, 
Assistant  Area  Director. 

(PR  Doc.77-1457  Piled  1-17-77:8:45  am) 

DEPARTMENT  OF  LABOR 

Assistant  Secretary  for  Labor-Management 
Relations  Office  of  Labor-Management 
Relations  Services 

[29  CFR  Part  21S] 

URBAN  MASS  TRANSPOfTTATION  ACT 
OF  1964 

Proposed  Guidelines 

Section  13(c)  of  the  Urban  Mass 
Transportation  Act  provides,  in  general. 
it  shall  be  a  condition  of  any  federal 
financial  assistance  by  the  Department 
of  Transportation  to  states  other  than 
local  public  bodies  in  financing  mass 
transportation  systems,  that  fair  and 
equitable  arrangements  must  be  made, 
as  determined  by  the  Secretary  of  La- 
bor, to  protect  the  interests  of  employ- 
ees affected  by  such  assistance.  In  con- 
junction with  the  Secretary  of  Labor's 
role  in  msildng  such  determinations,  it 
is,  therefore,  the  purpose  of  these  pro- 
posed guidelines  to  provide  Information 
concerning  the  Department  of  Labor's 
administrative  procedures  in  processing 
applications  for  assistance  under  the 
Urban  Mass  Transtwrtatlon  Act,  and 
certification  by  the  Secretary  of  Labor 
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of  acceptable  employee  protective  ar- 
rangements. 

Interested  persons  are  accorded  un- 
til on  or  before  March  4.  1977.  to  offer 
data,  views  or  comments  addressed  to 
the  Assistant  Secretary  of  Labor  for 
Labor-Management  Relations  United 
States  Department  of  Labor.  New  De- 
partment of  Labor  Building.  200  Consti- 
tution Avenue.  N.W.,  Washington,  D.C. 
20210.  Any  comments  received  by  inter- 
ested parties  will  be  available  for  pub- 
lic inspection  during  normal  working 
bours  in  Room  N-5641,  New  Department 
of  Labor  Building  at  the  same  address. 

Accordingly,  it  is  proposed  to  amend 
29  CFR  Chapter  2,  by  adding  a  new 
Part  215  to  read  as  follows: 

PART  21S— GUIDELINES,  SECTION  13(c), 
URBAN  MASS  TRANSPORTATION  ACT 
OF  1964.  AS  AMENDED 

Sec. 

215.1  Purpose  statement. 

216.3  General.  ° 

315.3  Employees  represented  by  a  labor  or- 

ganization. 

215.4  Employees  not  represented  by  a  la- 

bor organization. 

215.5  Processing     of     amendatory     applica- 

tions. 

115.6  Recertlflcatlons    based    on    existing 

agreements. 

816.7  Department  of  Labor  contact. 
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(215.1      Purpose  slatement. 

(a)  The  purpose  of  these  guidelines  Is 
to  provide  information  concerning  the 
Department  of  Labor's  administrative 
procedures  in  processing  applications  for 
assistance  under  the  Urban  Mass  Trans- 
portation Act  of  1964.  as  amended  (here- 
inafter "the  Act") . 

(b>  Section  13^0  of  the  Act  reads  as 
follows: 

It    shall  be  a  condition  of  any  assistance 
under  section  3   of   thts  Act   that  fair  and 
equitable  arrangements  are  made,  as  deter- 
nnOned  by  the  Secretary  of  Labor,  to  protect 
the  interests  of  employees  affected  by  such 
assistance.    Such     protective    arrangements 
shall  Include,  without  being  limited  to,  such 
provisions  as  may  be  necessary  for  (1)  The 
preservation  of  rights,  privileges,  and  bene- 
fits (Including  continuation  of  pension  rights 
and  benefits)   under  existing  collective  bar- 
gaining  agreements   or   otherwise;    (2)    The 
continuation  of  collective  bargaining  rights; 
(3)   The  protection  of  individual  employees 
against  a  worsening  of  their  positions  with 
Tespect  to  their  employment;  (4)  Assurances 
of  employment  to  employees  of  acquired  mass 
transportation   systems  and  priority   of   re- 
«mployment  of  employees  terminated  or  laid 
off;  and  (5)  Paid  training  or  retraining  pro- 
grams. Such  arrangements  shall  Include  pro- 
visions     protecting      individual      employees 
against  a  worsening  of  their  positions  with 
respect  to  their  employment  which  shall  In 
no  event  provide  benefits  less  than  those  es- 
tablished pursuant  to  section  5(2)  (f)  of  the 
Act  of   February   4.    1887    (24   Stat.   379,   as 
amended)    The  contract  for  the  granting  of 
any  such  assistance  shall  specify  the  terms 
and   conditions   of   the   protective   arrange- 
ments. 

§  215.2     General. 

Upon  receipt  of  copies  of  applications 
for  Federal  assistance  subject  to  section 
13^0.  together  with  a  request  for  the 
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certification  of  employee  protective  ar- 
rangements from  the  Department  of 
Transportation,  the  Department  of  La- 
bor will  process  those  applications,  which 
may  be  in  either  preliminary  or  final 
form.  To  facilitate  review,  the  section  of 
the  application  dealing  with  labor  and 
relocation  should  estimate  the  effects  on 
mass  transportation  employees  of  urban 
mass  transportation  carriers  of  the  con- 
templated Federal  assistance  including 
possible  Impact  of  the  assistance  upon 
existing  collective  bargaining  agree- 
ments, employment  rights,  privileges  and 
benefits  (including  pensions)  and  the 
continuation  of  collective  bargaining 
rights.  The  application  should  identify 
the  labor  organization,  if  any,  represent- 
ing employees  of  urban  mass  transit 
carriers  in  the  area  of  the  proposed  proj- 
ect and  describe  what  steps,  if  any,  have 
been  taken  to  develop  the  required  em- 
ployee protections. 

§  215.3      Employees  represented  by  a  la- 
bor organization. 

(ai  If  affected  employees  are  repre- 
sented by  a  labor  organization  It  is  ex- 
pected that  protective  arrangements 
shall  be  the  product  of  negotiation,  pur- 
suant to  these  guidelines. 

(b)Upon  receipt  of  an  application  in- 
volving affected  employees  represented 
by  a  labor  organization,  the  Department 
of  Labor  will  refer  a  copy  of  the  appli- 
cation to  that  organization  and  notify 
the  applicant  of  referral. 

(c)  Following  referral  and  notification 
under  paragraph  (b),  of  this  section, 
and  subject  to  the  exceptions  defined  in 
5§  215.5  and  215.6,  parties  will  be  ex- 
pected to  engage  in  good  faith  efforts 
CO  reach  mutually  acceptable  protective 
arrangements  through  negotiation. 

(d)  Provisions  will  be  made  for  the 
setting  of  time  limitations  by  the  Secre- 
tary of  Labor  within  which  negotiations 
must  be  concluded.  It  is  anticipated  that 
time  limits  will  be  set,  case  by  case,  for 
all  projects  which  the  Secretary  of 
Transportation  indicates  have  a  signifi- 
cant possibility  of  funding.  Further,  ex- 
pedited processing  will  be  given  high  pri- 
ority projects,  upon  the  Secretary  of 
Labor's  own  initiative  or  on  the  request 
of  the  Secretary  of  Transportation. 

(e)  The  Secretary  of  Labor  will  re- 
view negotiated  protective  arrangements. 
If  an  arrangement  meets  the  require- 
ments of  section  13(c),  the  Secretary 
will  so  certifv  to  the  Urban  Mass  Trans- 
portation Administrator.  If  the  arrange- 
ment is  not  in  conformity  with  the  pro- 
visions of  section  13(c),  the  Secretary 
may  grant  parties  additional  time  to  ne- 
gotiate a  satisfactory  agreement,  or  he 
may  set  forth  the  provisions  of  the  pro- 
tective arrangement  himself. 

(f)  If  the  parties  are  unable  to  reach 
agreement  within  the  time  period  speci- 
fied pursuant  tS"  paragraph  (d)  of  this 
section,  the  Secretary  will  review  the 
positions  of  the  parties  to  determine 
appropriate  action.  If  it  is  determined 
that  the  parties  cannot  reach  agree- 
ment, he  will  advise  them  of  the  protec- 
tive terms  and  conditions  upon  which 
he  Intends  to  base  the  certification.  If 


the  Secretary  determines  that  the  appli- 
cant has  not  negotiated  in  good  faith  he 
wiU  refuse  to  certify. 

§  215.4      Employees  not  represented  by  a 
labor  organization. 

(a)  The  certification  made  by  the  Sec- 
retary will  afford  the  same  level  of  pro- 
tection to  those  employees  who  are  not 
represented  by  labor  organizations. 

(b)  If  there  is  no  labor  organization 
representing  employees,  the  Secretary 
will  set  forth  the  protective  terms  and 
conditions  in  his  letter  of  certification. 

§  215.5     Processing   of   amendatory    ap- 
plications. 

When  an  application  is  supplemental 
to  or  revises  or  amends  in  immaterial  re- 
spects an  application  for  which  the  De- 
partment of  Labor  has  already  certified 
that  fair  and  equitable  arrangements 
have  been  made  to  protect  the  inter- 
ests of  mass  transit  employees  afifected 
by  the  subject  project,  and  absent  un- 
usual circumstances,  the  Department  of 
Labor  will  on  its  o\\ti  initiative  apply  to 
the  supplemental  or  other  amendatory 
application  the  same  terms  and  condi- 
tions as  were  certified  for  the  subject 
project  as  originally  constituted.  TTie 
Department  of  Labor's  processing  of 
these  applications  will  be  expedited. 

§  215.66     Recertificationns  based  on  ex- 
isting agreements. 

When  the  Department  of  Labor  re- 
ceives a  certification  request  for  a  grant 
application  which  Is  identified  as  being 
in  a  category  of  recurring  grants,  as  set 
forth  below,  and  when  the  applicant  has 
an  existing  section  13(c)  arrangement 
for  a  previous  grant  in  that  category,  the 
Department  of  Labor  will  notify  the 
parties  of  Its  receipt  of  the  application 
and  its  intent  to  certify  the  new  project 
on  the  basis  of  the  previously  developed 
section  13  fc)  arrangement  unless  within 
30  days  from  that  notification  a  party 
objects  in  writing  to  certification  on  that 
basis.  Upon  receipt  of  any  objection  the 
Secretary  of  Labor  will  review  the  objec- 
tion to  determine  appropriate  action  to 
talce  in  future  processing  of  the  certifi- 
cation request.  This  procedure  will  apply 
to  the  following  categories  of  grants: 

(a)  Capital  grants  for  purchase  or  ren- 
ovation of  vehicles  (including  buses, 
railcars,  or  other  vehicles)  based  on  a 
normal  equipment  replacement  or  main- 
tenance cycle,  not  resulting  in  a  con- 
traction of  service  levels; 

(b)  Capital  grants  for  refurbishing  of 
rights-of-way,  buildings,  or  other  real 
property  where  the  activity  is  closely 
similar  to  that  carried  out  over  a  period 
of  years; 

(c)  Grants  pursuant  to  specified 
multi-year  programs  of  identifiable 
projects; 

(d)  Other  categories  to  be  determined 
by  the  Secretary  of  Labor. 

§  215.7     Department  of  Labor  contact. 

Questions  concerning  the  subject  mat- 
ter covered  by  these  guidelines  should  be 
addressed  to  the  Division  of  Employee 
Protections,    Labor-Management    Serv- 
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ices  Administration.  U.S.  Department  of 
Labor,  Room  N-5641,  200  Constitution 
Avenue,  NW,  Washington.  D.C.  20210; 
phone  number  (202)  523-6495. 

Signed  at  Washington,  D.C.  this  13th 
day  of  January,  1977. 

Bernard  E.  Delttry, 
Asiiitant  Secretary  for 
Labor-Management  Relatioru. 

tFR  Doc.77-1517  Piled  1-17-77:8:45  am] 

DEPARTMENT  OF  THE  INTERIOR 

G}eologif:al  Survey 

[  30  CFR  Part  251  ] 

GEOLOGICAL  AND  GEOPHYSICAL 
EXPLORATION   PERMIT 

Submission  of  Data 

Notice  Is  hejreby  given  that,  pursuant 
to  the  authority  vested  in  the  Secretary 
of  the  Interior  by  the  Outer  Continental 
Shelf  Lands  Act  of  August  7,  1953,  67 
Stat.  462,  43  U.S.C.  1331-1343.  the  De- 
partment of  the  Interior  proposes  the 
following  changes  in  Title  30,  Code  of 
Federal  Regulations  Part  251. 

Part  251  provides  for  the  issuance  of 
geological  and  geophysical  exploration 
permits  on  the  Outer  Continental  Shelf 
(OCS).  As  promulgated  (41  FR  25891, 
June  23,  1976),  the  regulations  provided 
for  the  submission  of  permit  data  for  In- 
spection by  the  Supervisor  at  his  request. 
The  submission  of  volumes  of  geophysi- 
cal data  which  the  Supervisor  ultimately 
concludes  are  not  to  be  selected,  but 
which  are  subject  to  the  reimbursement 
provisions  for  reproduction  costs,  has 
proven  burdensome  to  Geological  Survey 
and  objectionable  to  the  geophysical  ex- 
ploration Industry. 

This  amendment  proposes  to  resolve 
this  problem  by  i:M-oviding  that  submis- 
sion of  data  to  the  Supervisor  prior  to 
its  selection  will  occur  wily  when  mu- 
tually agreeable,  and  that  the  Super- 
visor will  rely  more  on  Inspection  on  the 
permittee's  premises.  This  amendment 
should  end  industry's  suspici<xi  that  sub- 
mitted data  are  used,  not  just  Inspected 
for  quality  and  suitability,  and  returned 
without  being  subject  to  the  provisions 
for  reimbursement  of  processing  and  re- 
processing costs.  This  amendment  makes 
no  change  in  the  requirements  for  sub- 
mission of  data  upon  their  selection  by 
the  Supervisor. 

The  Department  is  now  revising  and 
simplifying  the  geophysical  exploration 
permit  form.  In  coniunctlon  with  this, 
certain  provisions  deleted  from  the  per- 
mit should  be  elevated  to  the  regulations. 
Amon?  these  are  provisions  proposed  to 
be  added  to  30  CFR  251.13  and  paragraph 
9  below,  30  CFR  251.14(d). 

The  Department  in  this  Notice  also 
proposes  to  amend  the  definitions  of 
"analyzed  geological  information"  and 
"processed  geophysical  Information"  to 
include  reference  to  data  collected  un 
der  a  lease,  so  that  the  cross  reference  hx 
30  CFR  250.97  to  definitions  contained  to 
section  251.3  la  accurate. 

In  addlticm,  the  Department  seeks,  un- 
der proper  circumstances,  to  allow  geo- 


logical and  geophysical  expICHrtion  for 
other  commercial  purposes  not  related 
to  mineral  devel<Y>ment.  SectkHi  11  of 
the  OCS  Act.  43  TJB.C.  1340,  requires 
geological  and  geophysical  explcH-atlon 
of  the  OCS  to  be  "authorized  by  the  Sec- 
retary." By  adopting  regulations  permit- 
ting (Mily  mineral  exploration  and  scien- 
tific research,  the  Department  did,  but 
did  not  Intend  to,  foreclose  exploration 
permits  in  non-mineral  commercial  pur- 
poses. The  proposed  amendments  remedy 
this. 

This  action  does  not  require  the  draft- 
ing of  an  inflationary  impact  statement 
imder  the  mandate  of  Executive  Order 
No.  11821,  39  FR  41501  (1974).  Depart- 
mental review  under  the  criteria  set  forth 
in  OMB  Circular  A-107  and  the  Depart- 
ment's memorandum  on  E.O.  11821  (re- 
vised October  7,  1975) ,  Indicates  that  the 
proposal  does  not  invoke  this  impact 
statement  requirement. 

This  action  does  not  constitute  a  "ma- 
jor federal  acticm  signiflcsmtly  affecting 
the  quality  of  the  human  environment 
within  the  meaning  of  section  102(2(0 
of  the  National  Environmental  P(rflcy  Act 
of  1969,  42  use.  4332(2)  (C).  These 
technical  changes  will  not  significantly 
alter  the  environmental  effects  of  ex- 
ploration under  permits  Issued  by  the  De- 
partment under  the  Outer  Continental 
Shelf  Lands  Act.  43  US.C.  1331-1343. 
These  impacts  were  discussed  in  the  Im- 
I>act  Statement  prepared  prior  to  Initial 
promulgation  of  these  rules.  Interior  PES 
76-23. 

It  is  tlie  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  on  opportunity  to  par- 
ticipate in  the  rulemaking  process.  In- 
terested parties  may  submit  written  com- 
ments, suggestions,  or  objections  with 
respect  to  the  proposed  regulations  to 
the  Director,  U.S.  Geological  Survey,  Na- 
tional Center,  Reston,  Virginia  22092,  on 
or  before  February  17, 1977. 

Dated:  January  11, 1977. 

William  L.  Fisher, 
Assistant  Secretary  of  the  Interior. 

1.  Accordingly.  It  Is  proposed  that  the 
table  of  contents  for  Part  251  be  amended 
by  revising  the  entry  for  §  251.12  to  read: 
Sec. 

2S1.12    Inspection,  selection  and  submission 
of  data  and  InlormaUon. 

§  251.3      [Amended] 

2.  It  is  proposed  to  revise  §  251.3(j)  to 
read  as  follows : 

•  •  •  •  • 

(j)  Geological  exploration  for  mineral 
resources  or  other  commercial  purposes. 
Any  operation  conducted  on  the  Outer 
Continental  Shelf  which  utilizes  geo- 
logical and  geochemlcal  techniques,  in- 
cluding, but  not  limited  to.  core  and  test 
drilling,  well  logging  techniques,  and 
various  bottom  sampling  methods,  to 
produce  data  and  information  on  inin- 
eral  resources,  including  data  and  in- 
formation in  support  of  possible  eiq>lora- 
tion  and  development  activity,  or  for 
other  commercial  purposes.  The  term 


does  not  Include  exploration  for  scien- 
tific research. 

•  •  •  •  • 

3.  It  is  proposed  to  revise  !  251.3<k)  to 
read  as  follows: 

•  •  •  •  « 

(k)  Geophysical  exploration  for  min- 
eral resources  or  other  commercial  pur- 
poses. Any  operation  conducted  on  the 
Outer  Continental  Shelf  which  utilizes 
geophysical  techniques,  including,  but 
not  limited  to,  gravity,  magnetic  and 
various  seismic  methods,  to  produce  data 
and  information  on  mineral  resources, 
including  data  and  information  in  sup- 
port of  possible  exploration  and  devel- 
opment activity,  or  for  other  commercial 
purposes.  The  term  does  not  include  ex- 
ploration for  scientific  research. 

•  •  •  •  • 

4.  It  is  proposed  that  the  first  sen- 
tence of  30  CFR  251.3(p)  be  revised 
to  read: 

•  •  •  •  • 

(p)  Data,  collected  under  a  permit  (or, 
for  the  purposes  of  §  250.97  of  this  chap- 
ter, under  a  lease),  which  have  been 
analyzed.  •   •   • 

•  •  •  •  * 

5.  It  is  proposed  that  the  first  sentence 
of  30  CFR  251.3<q)  be  revised  to  read: 

•  •  •  •  • 

(q)  Data,  collected  under  a  permit  (or, 
for  the  purposes  of  9  250.97  of  this  chap- 
ter, imder  a  lease),  which  have  been 
processed.  •  •  • 

•  •  •  •  a 

§251.12      l.4mendcd] 

6.  It  is  proposed  that  the  following 
modifications  be  made  in  30  CFR  251.12: 

A.  That  the  section  title  be  revised  to 
read: 

§  251.12      Inspection,  selection  and  sub- 
mission of  data  and  information. 

B.  That  the  heading  of  paragraph  (b) 
be  revised  to  read: 

(b)  Inspection,  selection  and  submis- 
sion of  geophysical  data  and  processed 
geophysical  informatUm.  •  •  • 

C.  Tbat  the  seccmd  and  third  sen- 
tences of  paragraph  (b)  (2)  be  revised  to 
read: 

(b)   •  •  • 

(2)  •  •  •  This  inspection  may  be  per- 
formed on  the  permittee's  premises  or, 
at  the  request  of  the  Supervise',  the 
permittee  may  agree  to  submit  the  geo- 
physical data,  processed  geophysical  in- 
formation or  reprocessed  ge<H>hysical 
lnf<Hination  to  the  Supervisor  for  inspec- 
Uoa.  The  permittee  may  either  submit 
the  requested  material  within  30  days  of 
receipt  of  the  Supervisor's  request  or  im- 
mediately notify  the  Supervisor  of  his 
objectl<Mi  to  submlssiim  of  any  or  all  of 
the  material  for  inspection.  *  •  • 

•  •  •  •  • 

D.  That  the  Introductory  portion  of 
paragraph  (b)  (4)  belcart  paragraph  (b) 
(4)(i)  be  revised  to  read: 
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(b>    •   •   • 

(4)  The  right  of  inspection  and  each 
submission  shall  include,  at  the  directlcm 
of  the  Supervisor,  all  or  any  part  at  the 
following:  •  »  • 

§  251.13      [Amended] 

7.  it  is  proposed  that  8  251.13(b)  be 
revised  to  read: 

•  •  •  •  • 

(b)  Reimbursement  for  processing  and 
reprocessing  costs.  After  the  Supervisor 
selects  processed  and  reprocessed  geo- 
physical information  by  written  notice  to 
the  permittee  or  third  party  in  accord- 
ance with  J  251.12(b)  (2).  the  permittee 
or  third  party  shall  be  reimbursed  for 
i^t  more  than  one-half  of  the  cost  at- 
tributable to  processing  and  reprocessing 
only,  as  distinguished  from  the  cost  of 
ckita  acquisition.  Reimbursement  will  be 
for  the  amoimt  attributable  to  processing 
■txxd  reprocessing  costs  of  the  lowest  rate 
afc  which  the  processed  geophysical  In- 
formation is  made  available  by  the  per- 
mittee or  third  party,  but  in  no  case  shall 
reimbursement  be  more  than  one-half 
at  the  processing  and  reprocessing  cost 
incurred  by  the  permittee  or  the  third 
party.  When  In  the  exercise  of  his  dis- 
cretion, the  Supervisor  so  directs,  the 
permittee  or  third  party  shall  refund  to 
the  United  States  any  amount  by  which 
the  lowest  share  of  the  total  processing 
and  reprocessing  cost  is  reduced  follow- 
ing reimbursement  to  the  permittee  or 
third  party  by  the  United  States. 

•  •    I       •  •  • 

8.  It   is   proceed    to   revise   30   CFR 
251.13(c)  to  read  «  follows: 


(c)  Procedures  for  establishing  amount 
of  reimbursement.  Requests  for  reim- 
bursement will  contain  a  cost  breakdown 
ki  sufficient  detail  to  allow  separation  of 
processing  and  reprocessing  from  acqui- 
sition costs.  Any  reimbursement  to  a  per- 
mittee or  third  party  shall  be  conditioned 
iipon  a  determination  by  the  Supervisor 
that  the  request  for  reimbursement  aa 
originally  submitted  or  as  revised  is 
proper. 

•  •  •  •  • 

§251.14      [Amended] 

9.  It  is  proposed  that  §  251.14  be 
amended  by  the  addition  of  a  paragraph 
<d)  to  read  as  follows: 

•  •  •  •  • 

(d)  Disclosure  to  independent  contrac- 
tors. Tlie  Gtovemment  reserves  the  right 
to  disclose  any  data  or  Information  ac- 
quired from  a  permittee  to  an  independ- 
ent contractor  or  agent  for  the  purpose 
of  processing,  reprocessing  or  Interpre- 
tation. 

§  251.16      [Amended] 

10.  It  is  proposed  to  amend  30  CFR 
251.16  by  the  addition  of  the  words  "or 
other  coamierclal  purjioses"  after  "min- 
eral resources"  and  before  "and  exidon- 
titm". 

pnt  Doc.TT-lSTO  mad  l-17-77;8:48  am] 


PROPOSED   RULES 

RENEGOTIATION  BOARD 

[32  CFR  Part  1482] 

MEETINGS;  PUBLIC  NOTICE  AND 
OBSERVATION 

Proposed  Implementation  of  Government 
in  Sunshine  Act 

Notice  is  hereby  given  that  the  Rene- 
gotiation Board  proposes  to  amend  32 
CFR  by  adopting  a  new  Part  1482  to  im- 
plement the  provisions  of  the  Govern- 
ment in  the  Sunshine  Act  (Pub.  L.  94- 
409,  90  Stat.  1241). 

The  Government  in  the  Sunshine  Act 
is  intended  to  provide  the  public  with 
the  fullest  practicable  information  re- 
garding the  decisionmaking  processes  of 
the  Federal  (jovemment  while  protect- 
ing the  rights  of  individuals  and  the 
ability  of  the  Government  to  carry  out 
Its  responsibilities.  Section  3  of  the  act 
requires  that  certain  agencies,  including 
the  Renegotiation  Bosurd,  adopt  regula- 
tions generally  providing  for  public  an- 
nouncements of  their  meetings,  public 
attendance  at  such  meetings  unless  ex- 
empt imder  the  statute,  and.  if  a  meeting 
is  closed,  public  access  to  a  transcript  or 
recording  of  the  nonexempt  portions  of 
such  meeting.  The  proposed  Part  1482  is 
intended  to  comply  with  these  require- 
ments. 

The  proposed  §  148211  would  state  the 
scope  of  Part  1482  apid  would  provide 
that  it  applies  to  an  meetings  of  the 
Board,  and  to  all  meetings  of  divisions 
of  the  Board  composed  of  two  or  more 
members,  and  that  the  Board  members 
shall  not  jointly  conduct  or  dispose  of 
official  agency  business  except  in  accord- 
ance with  the  niles  set  forth  therein. 
Paragraph  (c)  would  make  it  clear  that 
access  to  documents  is  governed  by  Part 
1480  and  not  by  the  proposed  Part  1482. 

The  proposed  §  1482.2  would  contain 
definitions  applicable  to  Part  1482.  Para- 
graph (e)  would  define  the  term  "meet- 
ing" broadly  to  Include  not  only  all  meet- 
ings of  a  majority  of  the  Board,  but  also 
all  meetings  of  a  majority  of  the  mem- 
bers of  a  division  but  not  less  than  two, 
at  which  deliberations  are  undertaken 
which  determine  or  result  in  the  joint 
conduct  or  disposition  of  ofBcial  business. 
,  Excepted  from  such  definition  would  ba 
meetings  to  consider  closing  another 
meeting  to  the  public;  meetings  to  estab- 
lish or  change  the  time,  date  or  subiect 
matter  of  another  meeting;  and  actions 
taken  by  the  Board  through  written  no- 
tations which  do  not  involve  any  gather- 
ing at  all. 

The  proposed  §  1482.3  would  provide 
for  the  Issuance  of  public  announcements 
of  the  time,  place  and  subject  matter  of 
meetings,  and  whether  they  will  be  open 
to  public  observation.  Generally,  such 
public  annoimcnnents  would  be  made  at 
least  seven  days  before  such  a  meeting. 
Under  certain  circumstances,  meetings 
could  be  held  sooner  or  certain  exempt 
information  could  be  omitted  from  s 
public  announcement.  Public  announce- 
ments would  be  made  available  for  pub- 
lic Inspection  and  copying  in  the  Board's 
Public  Information  Office  and,  there- 


after, submitted  for  publication  in  the 
Federal  Register. 

Tfie  proposed  §  1482.4  would  require 
that  all  covered  meetings  be  (^)en  to  pub- 
lic observatiOTi  unless  they  are  within 
one  or  more  of  the  ten  specific  exemp- 
tions set  forth  in  the  Government  in  the 
Sunshine  Act  and  paraphased  in  para- 
graph (b) .  Psu"agraiA  (c)  would  set  forth 
in  detail  the  procedures  for  closing  a 
meeting.  Paragraph  (d)  would  permit 
any  affected  person  to  request  that  any 
meeting  be  closed  to  public  observation. 
Paragraph  (e)  would  make  clear  that 
"public  observation"  means  the  oppor- 
tunity to  see  and  hear  Board  proceedings 
but  not  to  participate  In  or  to  record 
them. 

The  proposed  §  1482.5  would  require 
that  every  covered  meeting,  whether 
open  or  closed  to  public  observation,  be 
recorded  and  that  such  recordings,  after 
excision  of  exempt  matter  from  those 
of  closed  meetings,  be  made  available  for 
public  review  and  copying.  In  addition, 
paragraph  (c)  would  require  that  an 
index  to  such  recordings  be  maintained 
and  open  to  the  public.  EScclslons  would 
be  made  initially  by  the  Assistant  Gen- 
eral Counsel-Secretary  and,  upon  the  re- 
quest of  any  person,  subject  to  review  by 
the  Board.  Fees  for  copies  of  tapes  would 
be  limited  to  the  actual  cost  of  duplica- 
tion. 

Interested  persons  may  participate  in 
the  proposed  rulemEiking  through  sub- 
mission of  written  comments  pertaining 
to  these  proposed  regulations.  Comments 
received  by  the  Board  before  February  21, 
1977  will  be  considered  by  the  Board  be- 
fore taking  final  action.  Such  comments 
should  be  addressed  to  the  General  Coun- 
sel, Renegotiation  Board,  Washington, 
D.C.  20446. 

Written  material  and  comments  sub- 
mitted will  be  available  for  public  Inspec- 
tion during  regiilar  business  hours  in  the 
Board's  Public  Information  Office,  2000 
M  Street,  NW.,  Washingttm,  D.C. 

The  Renegotiation  Board  has  deter- 
mined that  this  document  does  not  con- 
tain a  major  proposal  requiring  prepara- 
tion of  an  Inflation  Impact  Statement 
imder  Executive  Order  11821  and  OMB 
Circular  A-107. 

Eteted:  January  13,  1977. 

Rex  M.   IlfATTINGLT, 

Acting  CTiairman. 

32  CFR  Chapter  XIV  is  amended  by 
adding  a  new  Part  1482,  reading  as 
f  oUows : 

PART  1482— PUBLIC  NOTICE  AND 
OBSERVATION  OF  MEETINGS 

1482.1  Scope. 

1482.2  Definitions. 

1482.3  Public  Bzmouncement  of  meetings. 

1483.4  Public  observatkMi  of  meetings. 

1482.5  Recordings  of  meetings. 

Authoutt:  SeCvlOfl,  Pub.  I..  9,  82nd  C:k>ng.. 
65  Stat,  aa  (SO  U.S.C.A.  App.  121B):  sec.  3. 
Pub.  L.  04-409.  80  Stat  1241  (6  VJB.C.  6fi2b) . 

§  1482.1     Scope. 

(a)  In  general.  This  part  Implements 
the  Government  In  the  Sunshine  Act 
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(Pub.  L.  94-^9,  90  Stat  1241) .  The  reg- 
ulations herein  provide  for  public  an- 
nouncement of  information  concerning 
meetings  of  the  Board,  public  observation 
of  such  meetings  imless  exempt  from 
such  observation  by  law,  and  public  ac- 
cess to  recordings  of  such  meetings  ex- 
cept to  the  extent  that  such  recordings 
are  of  meetings  or  portions  of  meetings 
closed  to  public  observation  and  the  dis- 
cussion thereon  is  exempt  from  disclo- 
sure by  law. 

(b)  Applicability.  This  part  applies  to 
all  meetings  of  the  Board  and  all  meet- 
ings of  divisions  of  the  Board  which  are 
composed  of  two  or  mure  members.  The 
members  of  the  Board  shall  not  jointly 
conduct  or  dispose  of  official  agency  busi- 
ness other  than  in  accordance  with  this 
part. 

(c)  Access  to  records.  Access  to  rec- 
ords. Including  those  discussed,  referred 
to  or  adopted  in  a  meeting  to  which  this 
part  Is  applicable,  shall  be  governed  ex- 
clusively by  the  provisions  of  Part  1480 
of  this  subchapter. 

§  1482.2     Definitions. 

(a)  "Board"  means  the  Renegotiation 
Board. 

(b)  "Division"  means  one  or  more 
members  of  the  Board  designated  by  the 
Chairman  pursuant  to  section  107(e)  of 
the  act. 

(c)  "Member"  means  an  individual 
who  has  been  appointed  to  the  Board. 

(d)  "Genersd  Counsel"  means  the 
General  Counsel  of  the  Board  appointed 
pursuant  to  section  107(c)  of  the  act  or, 
in  his  absence,  the  Acting  General 
Counsel. 

<e)  "Meeting"  means  the  ddlbera- 
tions  of  at  least  the  number  of  members 
required  to  take  action  on  behalf  of  the 
Board,  or  the  deliberaticms  of  at  least 
the  number  of  members  of  a  division  re- 
quired to  take  action  on  behalf  of  the 
division  but  not  less  than  two,  where 
such  deliberations  determine  or  result  in 
the  joint  conduct  or  disposition  of  offi- 
cial business,  but  does  not  include  delib- 
erations for  the  purpose  of  closing  a 
meeting  (h-  portion  thereof  to  public  ob- 
servatk>n  under  S  1482.4,  deUberatlons 
for  the  purpose  of  establishing  or  chang- 
taig  the  time,  place  or  subject  matter  of 
a  meeting  imder  S  1482.3.  or  actions 
tak&a  by  the  Board  or  a  division  through 
sequential,  written  notation  of  its  mem- 
bers. 

(f)  "Earliest  practicable  time"  faieans 
as  soon  as  reasonably  possible  which, 
except  in  unusual  circumstances,  wOl  be 
not  later  than  the  close  of  the  next  day 
which  is  not  a  Saturday,  Sunday  or  legal 
heyday. 

§  1482.3      Public  announcement  of  meet- 
ings. 

(a)  In  general.  A  public  announce- 
ment, in  the  form  prescrtt>ed  in  para- 
graph (c)  of  this  section,  will  be  posted 
at  least  seven  calendar  days  in  advance 
of  each  meeting  except  that  if  a  miajor- 
ity  ot  the  Board  determines  by  recorded 
vote  that  agency  boslnesB  requires  that 
such  meeting  be  called  at  an  earher  date. 


such  public  announcement  will  be  posted 
at  the  eaiilest  practicable  time. 

(b)  Clianges  in  public  announcements. 
The  time  and  plaee  of  a  meeting  may  be 
changed  following  its  public  announce- 
ment only  if  the  Board  posts  a  pubUc  an- 
nouncement of  such  change  at  the 
earUest  practicable  time.  The  subject 
matter  of  a  meeting  or  the  determination 
to  open  or  close  a  meeting  or  portion 
thereof  to  pubUc  observation  may  be 
changed  only  if: 

(1)  A  majority  of  the  Board  deter- 
mines by  recorded  vote  that  that  agency 
business  so  requires  and  that  no  earlier 
announcement  of  the  change  was  pos- 
sible: and 

(2)  A  public  announcement  of  such 
change,  and  the  vote  of  each  member 
thereon,  is  posted  at  the  earliest  practi- 
cable time. 

(c)  Contents  of  public  announce- 
ments. Each  public  announcement  of  a 
meeting  required  by  paragraphs  (a)  and 
(b)  of  this  section  shall  state : 

( 1 )  "nie  time  and  place  of  the  meeting ; 

(2)  The  subject  matter  of  the  meeting; 

(3)  Whether  the  meeting  wiU  be  open 
or  closed  to  public  observation;  and 

(4)  The  name,  address  and  telephone 
number  of  the  official  designated  to  re- 
spond to  requests  for  informaticm  con- 
cerning the  meeting; 

except  that,  with  respect  to  a  meeting 
or  portion  thereof  which  Is  to  be  closed 
to  public  observation  under  §  1482.4.  to 
the  extent  that  any  information  required 
to  be  stated  in  a  public  Einnouncement 
by  this  paragraph  is  exempt  from  dis- 
closure under  the  provisicms  of  §  1482.4 
(b) ,  such  information  will  not  be  includ- 
ed in  a  public  aimouncement. 

(d)  Posting.  A  public  announcement 
required  under  this  section  shall  be  post- 
ed by  making  it  available  for  pubUc  in- 
spection and  ccqiying  during  the  usual 
hours  of  business  in  the  Public  Informa- 
tion Office  at  the  principal  office  of  the 
Board.  See  §1472.6  (d)(1)  and  (e)(2). 
Immediately  fcAowing  its  posting,  such 
pubUc  announcement  shall  be  submitted 
for  publication  in  the  ^oeral  Register. 

§  1482.4     PubUc    oh6cr>-ation    of    meet- 
ings. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  every 
meeting  shall  be  c^ien  to  public  obser- 
vation. 

(b)  Exemptions.  Meetings  or  portions 
of  meetings  will  be  closed  to  public  ob- 
servation, and  informati<m  concerning 
such  meetings  or  such  portions  will  not 
be  annoimced  to  the  public,  if  the  Board 
determines  that  public  observatioQ  of 
such  meeting  or  such  portion,  or  public 
announcement  of  such  information,  is 
likely  to: 

(I)  Disclose  matters  that  are: 

(i)  Specifically  authorized  under  cri- 
teria established  by  an  Executive  Order 
to  be  kept  secret  in  the  interests  of  na- 
tional defense  or  foreign  p<dicy:  and 

(II)  In  fact  properly  classified  pursu- 
ant to  such  Executive  Order; 

(3)  Relate  selely  to  internal  pMRMMinel 
rules  and  practices  ai  the  Board; 


(3)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  5  U.S.C.  552),  provided  that  such 
statute: 

(i)  Requires  that  the  matters  be  with- 
held from  the  public  in  such  a  mfuiner  as 
to  leave  no  discretiwi  on  the  issue ;  or 

(il)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Disclose  trade  secrets  and  com- 
mercial or  financial  inf  ormatlcm  obtained 
from  a  person  and  privileged  or  confi- 
dential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would  constitute 
a  clearly  unwarranted  invasion  of  per- 
sonal privacy; 

(7)  Disclose  investigatory  records  com- 
piled for  law  enforcement  purposes,  or 
information  which  if  written  would  be 
contained  in  such  records,  but  only  to  the 
extent  that  the  production  of  such  rec- 
ords or  information  would : 

<i)  Interfere  with  enforcement  pro- 
ceedings. 

(ii)  Deprive  a  person  of  a  right  to  a 
fair  trial  or  an  impartial  adjudication, 

(iii)  Constitute  an  unwarranted  inva- 
sion of  personal  privacy, 

(iv)  Disclose  the  identity  of  a  confi- 
dential source  and,  in  the  case  of  a  record 
compiled  by  a  czimlnal  law  enforcement 
authority  in  the  course  of  a  criminal  in- 
vestigation, or  by  an  agency  conducting 
a  lawful  national  security  intelligence 
investigation,  confidential  Information 
furnished  only  by  the  confidential  source, 

(v)  Disclose  investigative  techniques 
and  procedures,  or 

(vi)  Endanger  the  life  or  physical  safe- 
ty of  law  enforcement  personnel; 

(8)  Disclose  information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  an  behalf 
of,  or  for  the  use  of  an  agency  responsible 
for  the  regulation  or  supervision  of  finan- 
cial institutions. 

(9)  Disclose  information  the  prema- 
ture disclosure  of  which  would: 

(1)  In  the  case  of  an  agency  which  reg- 
ulates currencies,  securities,  commodities, 
or  financial  institutions,  be  likely  to 

(A)  Lead  to  significant  financial  spec- 
ulation in  currencies,  securities,  or  the 
commodities,  or 

(B)  Significantly  endanger  the  stabil- 
ity of  any  financial  institution  or 

(ii)  In  the  case  of  any  agency,  be  likely 
to  frustrate  Implementation  o^  a  pro- 
posed agency  action,  except  that  sub- 
paragraph (11)  shall  not  apply  in  any  in- 
stance where  the  agency  has  already  dis- 
closed to  the  public  the  content  or  na- 
ture of  its  proposed  action,  or  where  the 
agency  is  required  by  law  to  make  such 
disclosure  on  its  own  initiative  prior  to 
taking  final  agency  action  on  such  pro- 
posal; or 

(10)  Specifically  concern  the  Board's 
participation  In  a  civil  action  or  proceed- 
ing, an  action  in  a  foreign  court  or  In- 
ternational  tribunal,  or  an  arWtration.  or 
the  biltlatlon.  conduct,  or  dlspoeltion  by 
the  Board  of  a  particular  case  of  formal 
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agency  adjudication  Involving  a  deter- 
mination on  the  record  after  opportunity 
for  a  hearing:  Provided,  That  the  Board 
may  open  to  public  observation  any  meet- 
ing to  which  this  paragraph  applies  If  it 
determines  that  the  public  interest  so 
requires.  In  malung  a  determination  that 
the  public  interest  requires  public  obser- 
vation of  a  meeting,  the  Board  shall 
consider  the  probable  effect  of  such  pub- 
lic observation  on  the  Board's  ability  to 
carry  out  the  purposes  and  intent  of  the 
act  and  on  the  rights,  duties  and  in- 
terests of  affected  persons,  including 
Other  agencies,  employees  and  contrac- 
tors, and  whether  such  public  observa- 
tion would  violate  any  applicable  provi- 
sion of  law,  such  as  5  U.S.C.  552a,  18 
U,S.C.  1905  or  26  U.S.C.  7213. 

(c)  Procedures.  (1)  Upon  the  motion 
of  any  member  of  the  Board  to  close  any 
meeting  or  portion  thereof  to  public  ob- 
servation, 

(1)  The  General  Counsel  shall  certify 
whether,  in  his  opinion,  such  meeting  or 
such  portion  may  be  closed  to  public 
observation  under  one  or  more  of  the 
exemptions  set  forth  in  paragraph  (b) 
of  this  section  and 

(11)  The  Board  shall  vote  upon  such 
motion. 

(2)  Within  one  business  day  follow- 
ing a  vote  imder  subparagrai^  (1)  of 
this  paragraph,  a  written  record  of  such 
vote,  reflecting  the  vote  of  each  member 
and  attaching  the  General  Counsel's  cer- 
tification, shall  be  posted. 

(3)  If  the  vote  of  the  Board  imder 
stlbparagraph  (1)  of  this  paragraph  is  to 
close  such  meeting  or  such  portion  to 
public  observation,  within  one  business 
day  following  such  vote  a  full  written  ex- 
planation of  the  Board's  action,  together 
with  a  list  of  an  persons  expected  to  at- 
tend such  meeting  or  such  portion  and 
their  afOllation  shall  be  posted. 

(4)  At  the  earliest  practicable  time 
following  a  meeting  any  portion  of  which 
is  closed  to  public  observation  pursuant 
to  this  paragraph,  the  presiding  member 
shall  file  a  statement  setting  forth  the 
time  and  place  of  such  meeting  and  the 
persons  present,  which  shall  be  posted. 

(5)  For  the  purposes  of  this  paragraph, 
posting  a  document  shall  consist  of  mak- 
ing such  document  available  for  public 
Inspection  and  copylni?  during  usual 
hours  of  business  in  the  Public  Informa- 
tion Office  at  the  principal  oCQce  of  the 
Board.  See  9  1472.6(d)  (1)  and  (e)  (2)  of 
this  subchapter. 

(6)  With  respect  to  any  meeting  or 
portion  of  a  meeting  closed  to  public 
observaticm  pursuant  to  this  section,  if 
th?  Board  determines  that  any  Informa- 
tion contained  in  any  of  the  documents 
required  to  be  posted  pursuant  to  sub- 
paragraplis  (1)  through  (4)  of  thlspara- 
gra^Ai  is  exempt  from  public  disclosure 
imder  paragraph  (b)  of  this  section, 
such  Information  shall  be  deleted  from 
the  copies  of  such  docvunents  that*  are 
posted;  Protnded,  however.  That  unde- 
leted copies  of  such  documents  shall  be 
retained  by  the  Board  In  its  flies. 

(d)  ReitveaU  to  close  meetings.  Any 
person  who  believes  that  his  interests 
may  be  directly  affected  by  public  ob- 
servation of  a  meeting  or  portion  of  a 


meeting  may  request  that  such  meeting 
or  such  portion  be  closed  to  such  public 
observation  for  any  of  tlie  reftsons  sot 
forth  in  paragraph  (b)  of  this  section. 
Such  requests  shall  be  filed  with  the  As- 
sistant General  Coimsel-Secretary  at 
the  prlncii;>al  office  of  the  Board,  who 
shall  distribute  copies  of  such  request  to 
each  member  at  the  earliest  practicable 
time.  See  91472.6  (d)(1)  and  (e)(2). 
Action  on  such  request,  if  any,  shall 
thereafter  be  taken  in  accordance  with 
the  procedure  set  forth  in  paragraph  (c) 
of  this  section. 

(e)  Public  observation.  Unless  other- 
wise stated  in  a  public  announcement 
made  pursuant  to  §  1482.3  (a)  or  (b)  of 
ttiis  subchapter,  public  observation  of  a 
meeting  shall  mean  that  all  members  of 
tiie  public  are  invited  to  attend  such 
meeting  for  the  purposes  of  observing 
and  listening  to  the  proceedings  but  not 
for  the  purposes  of  participating  in  or 
recording,  whether  electronically,  photo- 
graphically or  otherwise,  such  proceed- 
ings. 

§  1482.5     Recor(linf!s  of  Meetings. 

(a)  In  general.  Recordings  of  every 
meeting,  whether  open  or  closed  to  pub- 
lic observation  under  §  1482.4  of  this  sub- 
chapter, shall  be  made  and  retained. 
Each  such  recording  shall  accurately 
identify  the  meeting  to  which  it  relates, 
feach  speaker  thereat  and  each  document 
or  physical  item  discussed  thereat. 

(b)  Excision  of  recordings  of  closed 
meetings.  The  Assistant  General  Coim- 
sel-Secretary  or  his  duly  appointed  rep- 
resentative shall  prepare  a  copy  of  the 
recording  of  each  meeting  or  portion 
thereof  closed  to  public  observatiwi  pur- 
suant to  §  1482.4  of  this  subchapter  and 
shtdl  excise  therefrom  all  discussion 
which,  in  his  opinion,  is  exempt  from 
public  disclosure  under  paragraph  (b)  of 
such  section.  The  original  recording  of 
each  such  meeting  or  portion  shall  be  re- 
tained by  him. 

(c)  Public  access  to  recordings.  The 
recording  of  each  meeting  or  pc»idon 
thereof  which  is  open  to  public  observa- 
tion and  the  copy  of  the  recording  of 
each  meeting  or  portion  thereof  which 
Is  closed  to  public  observation,  after 
«xcision  in  accordance  with  paragraph 
<b)  of  this  section,  together  with  an 
index  of  the  subject  matter  thereon  and 
suitable  equipment  for  the  review  of 
such  recordings  and  copies,  shall  be 
available  to  the  public  during  the  usual 
hours  of  business  in  the  Public  Infor- 
mation Office  at  the  principal  office  of 
the  Board.  See  §  1472.6(d)  (1)  and  (e)  (2) 
of  this  subchapter. 

(d)  Procedure  for  obtaining  copies  of 
recordings.  (1)  Any  person  desiring  a 
copy  of  any  recording  available  to  the 
public  under  the  preceding  paragraph 
shall  submit  a  written  request  therefor, 
stating  that  it  is  made  pursuant  to  the 
Government  in  the  Sunshine  Act  and 
describing  such  recording  with  sufficient 
particularity  to  permit  its  identification 
with  resisonable  certainty.  All  requests 
should  be  addressed  to  the  Assistant 
General  Counsel-Secretary,  Renegotia- 
tion Board,  Washington,  D.C.  20446.  The 


envelope  in  which  such  request  Is  sent 
shall  be  prominently  marked  with  the 
letters  "GISA." 

(2)  llie  Assistant  General  Counsel- 
Secretary  or,  in  his  absence,  his  duly  ap- 
pointed representative,  shall  furnish  the 
requested  c<H>ies  within  ten  days  (ex- 
cluding Saturdays,  Sundays  and  legal 
holidays)  after  the  receipt  of  a  request 
under  this  paragraph. 

(e)  Review  of  excisions.  Any  person 
who  has  been  afforded  access  to  a  copy 
of  a  recording  of  a  closed  meeting  under 
paragraph  (c )  of  this  section  or  who  has 
received  a  copy  of  such  a  recording  under 
paragraph  (d)  of  this  section  may  obtain 
review  by  the  Board  of  the  decision  of 
the  Assistant  General  Counsel-Secretary 
excising  portions  of  such  recordings  un- 
der (paragraph  (b)  of  this  section  by  mak- 
ing written  application  to  the  Renegotia- 
tion Board,  Washington,  D.C.  20446, 
within  20  calendar  days  after  the  date  of 
such  access  or  receipt  of  such  copy.  The 
decisions  of  the  Board  shall  be  made 
within  20  days  (excliiding  Saturdays, 
Sundays  and  legal  holidays)  after  the 
receipt  of  such  application.  Failure  of  the 
Board  to  act  within  the  time  limit  pre- 
scribed in  the  preceding  sentence  shall 
constitute  a  decision  of  the  Board  not  to 
furnish  the  excised  discussion  to  the 
requester. 

(f)  Fees.  (1)  The  charge  for  furnish- 
ing a  copy  of  a  recording  under  para- 
graph (d)  of  this  section  shall  be  the 
actual  cost  of  its  duplication. 

(2)  Where  it  is  anticii>ated  that  the 
fees  chargeable  tinder  this  section  will 
amount  to  more  than  $25,  and  the  re- 
quester has  not  indicated  in  advance 
his  willingness  to  pay  fees  as  high  as 
anticipated,  the  requester  shall  be  noti- 
fied of  the  amount  of  the  anticipated 
fee.  Such  notification  shall  be  transmit- 
ted as  soon  as  possible,  but  in  any  evait 
within  five  working  days,  giving  the  best 
estimate  then  available.  In  such  cases,  a 
request  will  not  be  deemed  to  have  been 
received  until  the  requester  is  notified  of 
the  anticipated  cost  and  agrees  to  bear  it. 

(3)  Where  the  anticipated  fee  exceeds 
$25  or  where  a  requester  has  previously 
failed  to  pay  a  fee  under  this  paragraph, 
an  advance  deposit  of  the  full  amount  of 
the  anticipated  fee  may  be  required.  In 
any  case  requiring  a  deposit,  the  re- 
quest will  not  be  deemed  to  be  received 
until  receipt  of  such  deposit. 

(4)  Remittances  of  fees  imder  this 
paragraph  shall  be  made  payable  to  the 
order  of  the  Renegotiation  Board  and 
mailed  to  the  Renegotiation  Board,  At- 
tention: Director,  Office  of  Administra- 
tion. Washington,  D.C.  20446.  The  Board 
will  assume  no  responsibility  for  cash 
which  is  lost  in  the  mail. 

(5)  The  Board  shall  waive  any  fee 
prescribed  in  this  paragraph  in  any  in- 
stance in  which  the  Bocurd,  in  its  discre- 
tion, determines  such  waiver  to  primarily 
benefit  the  general  public.  There  will  be 
no  charge  for  making  copies  of  record- 
ings required  for  use  by  other  agencies 
of  the  (jovemment. 

(g)  Period  of  retention.  A  recording 
made  and  maintained  imder  pcuagn^dis 
(a)  or  (b)  of  this  section  shall  be  re- 
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tained  for  a  period  of  not  less  than  two 
years  after  the  meeting  or  one  year  after 
the  conclusion  of  any  Board  proceeding 
with  respect  to  which  the  meeting  was 
held,  whichever  is  longer. 

[PR Doc.77-1510  Filed  1-17-77:8:46  am] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  the  Secretary 

[ 45  CFR  Subtitle  A] 

PUBLIC  ATTENDANCE  AT 
ADJUDICATIVE  HEARINGS 

Advance  Notice  of  Proposed  Rulemaking 

The  Secretary  of  the  Department  of 
Health,  Education,  and  Welfare  has  de- 
termined that  the  ^Department  should 
adopt  a  uniform  policy  with  respect  to 
public  attedance  at  adjudicative  hearings 
and  has  sent  the  following  memoran- 
dum to  the  heads  of  the  principal  oper- 
atlng  components  of  the  Department  di- 
recting that  regulatory  amendments  be 
prepared  to  effect  such  a  policy.  Inter- 
ested persons  are  invited  to  comment 
on  the  policy  and  to  participate  in  the 
development  of  regulations  by  sutoilt- 
ting  such  written  data,  views  or  argu- 
ments as  they  ms^  desire.  All  C(xnmuni- 
cations  should  be  addressed  to  the  T3i- 
rector.  Office  of  Regulatoiy  Review.  De- 
partment of  Health,  Education,  and 
Welfare,  Room  730-E,  South  Portal 
Building,  200  Indef)endence  Avoxue, 
SW..  Washington,  D.C.  20201. 

Written  comments  ajud  information 
may  be  submitted  in  any  form  such  as 
by  means  of  letters,  position  pap»iB,  or 
memoranda.  There  oxe  no  special  rules 
concerning  format.  However,  to  assure 
full  consideration,  all  written  comments 
should  be  sulmitted  on  or  before  lilarch 
21,  1977.  Comments  received  in  response 
to  this  Notice  will  be  available  for  public 
Inspection  in  Room  730-E,  South  Portal 
Building,  200  Independence  Avenue.  BW., 
Washington.  D.C.  20201. 

Dated:  December  21,  1976. 

Davio  Mathzws, 
Secretary. 

To:  Heads  of  Principal  Operating  Omnpo- 
nents,  Aaslstant  Secretary  for  Administra- 
tion and  Management,  Director,  Oflkse  for 
Civil  ZUghts,  Cbalrman,  Grant  Appeals 
Board. 
Prom:  Secretary. 

Subject:  Public  Attendance  at  Adjudicative 
Hearings. 

Dbccmbbi  21, 1976. 
It  has  recently  come  to  my  attention  that 
the  Department  has  no  uniform  policy,  and 
has  a  dlTersity  of  practice,  concerning  the 
admission  <^  the  general  public  to  adjudica- 
tive becu'lngs.  It  also  ^ppean  to  me  that  at 
least  some  of  the  regulations  of  the  operat- 
ing components  dealing  with  this  subject  are 
more  restrictive  than  they  need  or  should  be. 
For  these  reasons,  I  have  determined  th&t 
the  Department  should  have  a  uniform  policy 
permitting  public  attendance  at  adjudica- 
tive hearings  unless  such  attendance  would 
be  inconsistent  with  our  obligation  not  to 
disclose  personal  and  private  information, 
trade  secrets  or  other  information  made  con- 
fidential by  law. 


To  Implement  the  new  policy,  each  com- 
ponent of  the  Deptirtment  that  conducts  ad- 
judicative hearings  should  prepare  and  sub- 
mit for  my  approval  amendments  to  such 
regulations  in  •  form  consistent  with  the 
model  regulatory  provision  attached  to  this 
memorandum.  If  for  any  reason  such  an 
amendment  is  inappropriate  for  a  particular 
program,  the  program  administrator  should 
submit  to  me  m  writing  a  full  explanation  in 
support  of  his  request  that  he  be  allowed  to 
deviate  from  the  general  policy. 

The  regulation  amendments  as  well  as  any 
explanations  why  such  amendments  should 
not  be  adopted  should  be  submitted  to  me 
no  later  than  March  21, 19T7. 

Attachment. 

Model  Regttlatort  Pbovision  fob  Ptjblic 
Atteitoance  at  Adjtjdicative  Heasings 

§ Publk  attendance. 

(a)  Except  as  provided  m  iwragraph  (b) 
of  this  section,  all  (adJudicaUveM  bear- 
ings shall  be  open  for  attendance  by  the 
public. 

(b)  The  presiding  officer  shall,  on  his  own 
motion  or  on  that  of  any  party,  close  to 
the  public  any  hearing  or  portion  of  a  hear- 
ing at  which  evidence  is  to  be  offered  or 
matters  discussed  which — 

( 1 )  Are  of  a  personal  nature  and  disclosure 
would  constitute  a  clearly  unwarranted  m- 
vasion  of  personal  privacy: 

(2)  Are  trade  secrets  or  consist  of  other 
commercial  or  financial  Information  of  a 
privileged  or  confidential  nature;  or 

(3)  Are  such  that  disclosure  would  violate 
any  provision  of  law. 

(FRDoc.rr-lGM  Piled  1-17-77:8:46  am] 


Social  and  Rehabilitation  Service 

[45  CFR  Part  249] 

MEDICAL  ASSISTANCE  PfM)GRAM 

Intarmodiate  Care  Facilities — institutions 
for  the  Mentally  Retarded 

Notice  is  hereby  given  that  the  regu- 
lations set  forth  in  tentative  form  below 
are  pn^Mised  by  the  Admlnlstrat<»',  So- 
cial and  Rehabilitation  Service,  with  the 
approval  of  the  Secretary  of  Health,  Edu- 
cation, and  Welfare.  Tlie  purpose  of 
these  r^iulations  is  to  modify  certain 
Federal  requirements  which  become  ef- 
fective on  March  18,  1977,  and  to  extend 
the  period  allowed  under  current  regula- 
tions for  compliance  with  certain  se- 
lected standards.  These  regulations  will 
apply  to  institutions  for  the  mentally 
retarded  certified  on  or  before  March  18, 
1977,  as  Intermediate  Care  P^illtles  un- 
der  the  Medicaid  program  (title  XIX, 
Social  Security  Act)  and  participating 
under  an  approved  plan  of  compliance 
provided  for  under  45  CFR  249.33(a)  (8) . 
Facilities  (or  distinct  parts  thereof) 
entering  the  program  after  March  18, 
1977,  would  be  subject  to  the  current 
provisions  for  full  compliance  under  45 
CFR  249.12(c)(8)  or  certification  with 
deficiencies  under  the  provisions  of  4.'> 
CFR  249.33(a)  (4). 


>  The  context  provided  by  the  procedural 
regulations  la  which  this  section  would  be 
Inserted  may  make  it  unnecessary  to  describe 
the  hearings  as  "adjudicative."  On  the  other 
hand,  some  other  qualifymg  adjective  may 
be  appropriate. 


With  the  adoption  of  the  intermediate 
care  facility  program  under  title  XIX. 
Social  Security  Act.  effective  aa  March 
18,  1974,  the  Department  established 
standards  applicable  to  Institutions  for 
the  mentally  retarded  which  provided 
that  all  such  institutions  participating 
under  the  title  XTX  program  as  providers 
of  intermediate  care  would  be  required 
to  be  in  compliance  with  Federal  stand- 
ards established  under  45  CFR  249.13 
effective  March  18,  1977.  To  achieve  this 
purpose,  provisions  were  made  to  allow 
institutions  for  the  mentally  retarded  to 
initially  participate  under  the  program 
provided  that  such  facilities  submitted  a 
plan  of  compliance,  approved  by  the 
Secretary,  for  achieving  conformity  with 
the  standards  specified  in  45  CFR  249.13 
no  later  than  March  18,  1977. 

A  Departmental  study  completed  in 
June  of  1976  by  the  Office  of  Long  Term 
Care  of  the  status  and  progress  of  fa- 
cility efforts  to  meet  the  March  18,  1977, 
deadline  indicated  that  only  35%  of  the 
State-owned  facilities  were  expected  to 
be  in  full  compliance  by  the  deadline. 
The  shortage  of  available  State  funds  to 
make  the  required  changes  and  renova- 
tions to  meet  Federal  requirements  with 
respect  to  the  Life  Safety  Code  and 
physical  environment  was  identified  as 
the  major  obstacle  in  achieving  full  com- 
pliance. Staffing  was  also  identified  as  an 
area  in  which  States  needed  more  time 
because  of  the  shortage  of  <iualifled  per- 
sonnel. 

These  problems  were  of  sufficient  sig- 
nificance that  they  became  very  clear  to 
the  Department  both  through  reports 
and  inquiries  from  State  and  local  agra- 
cles  and  through  contacts  from  the  New 
Coalition,  an  organization  consisting  of 
the  National  Association  of  Counties,  the 
National  Governors'  Conference  and  the 
National  Conference  of  State  Legislatore. 
These  groups  reiterated  to  the  Depart- 
ment the  difficulties  in  meeting  certain 
aspects  of  the  existing  regulations;  they 
emphasized  that  it  would  be  impossible 
for  8ill  State -owned  facilities  to  comply 
in  full  by  the  specified  date.  A  special 
problem  existed  in  some  States  that  were 
attempting  to  phase  out  certain  facilities 
and  place  the  residents  tn  alternative 
care  settings.  These  States  woold  have 
been  forced  to  spend  funds  on  renovating 
those  facilities  In  order  to  continue  to 
receive  Federal  Medicaid  matching  funds. 
Recognizing  the  validity  of  these  con- 
cerns, the  Department  initiated  intensive 
discussions  with  the  New  Coalition.  Na- 
tional Association  of  Retarded  Citizens; 
Epilepsy  Foundation.  Cerebral  Palsy  As- 
sociation, and  the  National  Association 
of  Coordinators  of  State  Programs  for 
the  Mentally  Retarded,  Inc.  These  dis- 
cussions culminated  in  specific  recom- 
mendations made  to  the  Department  by 
the  New  Coalition,  and  a  Etepartmental 
response  indicating  a  willingness  to  make 
certain  regulatory  changes  in  response 
to  their  legitimate  concerns.  Accordingly, 
this  Notice  of  Proposed  Rule  Makiiig 
specifies  such  changes,  which  the  De- 
partment also  believes  maintain  tbe 
necessary  program  quality. 
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DlDder  the  proposal,  the  Department 
purpoees  to  maintain  in  principle  the 
March  18,  1977.  compliance  date  for  fa- 
cilities providing  services  to  the  mentally 
retarded  which  were  certified  prior  to 
that  date.  However,  in  the  case  of  an 
Individual  facility  which  will  not  meet 
the  Federal  requirements  for  staffing. 
Life  Safety  Code,  and  certain  physical 
environmental  standards  by  the  deadline 
date,  continued  Medicaid  participation 
will  be  allowed  provided  that  the  health 
and  safety  of  the  residents  in  the  facility 
will  not  be  jeopardized  by  a  delay  in 
achieving  compliance  with  those  re- 
quirements. 

Under  these  proposed  regulations,  fa- 
cilities may  be  granted  up  to  one  addi- 
tional year  to  correct  deficiencies  in 
stafBng  on  the  basis  of  a  written  plan. 
approved  by  the  Secretary  or  his  des- 
ignee, which  establishes  a  timetable  of 
corrective  action  to  achieve  full  compli- 
ance with  Federal  staflflng  requirements 
within  one  year.  Similarly,  provided  that 
the  facility  is  found  in  compliance  with 
existing  State  fire  safety  and  sanitation 
requirements,  the  facility  may  be  granted 
up  to  March  18.  1980,  to  correct  deficien- 
cies in  requirements  for  the  Life  Safety 
Code,  living  units,  dining  rooms,  and 
therapy  areas.  Such  facilities  may  be 
recognized  for  purposes  of  certification 
based  upon  a  written  plan,  approved  by 
the  Secretary  or  his  designee,  which  es- 
tablishes a  timetable  for  correcting  defi- 
ciencies in,  or  phase-out  of,  buildings 
which  will  assure  a  facility's  full  compli- 
ance with  Federal  Life  Safety  Code  and 
physical  environment  requirements  by 
March  18. 1980. 

The  proposed  regulation  would  also: 

Modify  current  requirements  for  appli- 
cation of  the  Rooming  House  section  of 
the  residential  occupancy  section  of  the  Life 
Sftftoty  Code  In  facilities  of  15  beds  or  less 
to  permit  mobile  nonambulatory  as  well  as 
ambulatory  residents  to  be  housed  in  these 
buUdlngs  rather  than  In  large  Institutions 
as  part  of  the  normalization  and  deinstitu- 
tionalization process.  In  addition,  the  Fed- 
eral requirement  with  respect  to  resident 
actions  for  self-preservation  has  been  modi- 
fied to  provide  some  flexibility  of  the  resi- 
dential occupancy  code  In  housing 
vrmngements  for  the  mentally  retarded 
population  by  providing  for  the  application 
of  the  residential  occupancy  code  In  facili- 
ties of  fifteen  beds  or  less  where  the  Sec- 
retary or  his  designee  has  determined,  in  the 
case  of  residents  who  ar  not  capable  of  self- 
preMrvatlon.  that  the  facility  has  procedures 
which  assure  the  orderly  evacuation  of  each 
resident. 

Kxpand  the  definition  of  "Qualified  Men- 
tal Retardation  Professional"  to  include  a 
certified  rehabilitation  counselor  in  order 
to  recognize  and  specifically  provide  for 
inclusion  of  a  category  which  by  profes- 
sional training  and  experience  would  be 
qualified  in  the  area  of  mental  retardation. 

Clarify  the  effective  date  of  the  Federal 
standards  under  45  CFR  249.13  and  correct 
the  citations  of  the  cross-referenced  re- 
quirements under  45  CFR  349.13.  The  cross- 
referenced  requirements  omit,  due  to  a 
tachnlcal  error,  current  provisions  for  pa- 
ttant  rights. 

Modify  requirements  with  respect  to  the 
T't**—"'*'  number  of  residents  per  bed- 
loem.  to  raoognlze  and  allow  for  a  variance 
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which  Is  In  accordance  with  the  prograi^- 
matic  needs  of  an  individual.  For  purpoees 
of  survey  and  certification,  the  survey 
agency  may  grant  a  variance  where  the  sur- 
vey agency  has  established  that  a  physician 
or  qualified  psychologist  has  documented 
In  the  resident's  plan  of  care  that  such  a 
variance  is  in  accordance  with  the  resident's 
programmatic  needs. 

Modify  requirements  for  minimum  bed- 
room floor  space  to  provide  some  flexibility 
in  the  application  of  Federal  requirements 
to  existing  buildings.  The  survey  agency 
may  grant  a  variance  within  certain  limi- 
tations .for  ambulatory  resident  bedrooms 
where  the  survey  agency  has  determined  In 
accordance  with  Federal  guidelines  that  such 
tt  variance  does  not  adversely  affect  the  pro- 
grammatic needs  of  the  resident.  { 

These  proposed  amendments  are  in- 
tended to  alleviate  the  serious  difficul- 
ties some  States  are  encountering  in' 
their  efforts  to  meet  the  published  re- 
quirements by  ^e  1977  date,  and  thus 
to  permit  continued  participation  of  fa- 
cilities for  a  reasonable  time  while  im- 
provements are  being  made  in  order  to 
avoid  substantial  disruption  in  the  care, 
treatment,  and  living  arrangements  of 
the  residents  by  having  to  move  them  to 
other  certified  facilities.  Residents  of  the 
facilities  will  not  be  disadvantaged  by 
the  changes  since  the  extended  time  may 
be  granted  only  when  an  approved  plan 
of  correction  is  in  effect  and  no  harm  will 
result  to  the  individuals.  The  Depart- 
ment will  monitor  activities  under  each 
facility's  plan  to  assure  that  adequate 
and  timely  progress  is  being  made. 

With  respect  to  the  time  extension  for 
staffing,  one  year  is  considered  sufficient 
time  for  a  facility  to  recruit  the  neces- 
sary staff  and  also  is  the  maximum 
period  that  a  facility  should  attempt  to 
provide  the  required  "active  treatment" 
short  of  a  full  complement  of  staff.  The 
Department  believes  a  longer  period 
could  result  in  harm  to  the  residents  or 
at  least  deter  their  progress  toward  max- 
imum normal  functioning.  With  respect 
to  structural  changes,  however,  it  is 
recognized  that  a  longer  period  may  be 
necessary  to  plan  and  carry  out  building 
modifications  or  to  complete  a  satisfac- 
tory building  phase-out  plan.  Thus  three 
years  is  considered  reasonable  in  this 
Instance  based  upon  the  Department's 
study  and  review  of  the  State's  progress 
toward  compliance  in  these  areas.  Fol- 
lowing the  time  periods  which  are  being 
proposed  for  correction  of  stafBng,  Life 
Safety  Code,  and  physical  environment 
deficiencies,  the  facility  must  be  found  ia 
compliance  with  the  Federal  standards 
and  would  not  be  eligible  for  further  par* 
ticlpation  under  the  program  in  accord- 
ance with  Federal  prohibitions  with  re- 
spect to  repeating  deficiencies  under  46 
CFR  249.33(a)  (4). 

These  special  provisions  for  achieving 
full  compliance  with  the  staffing  and 
structural  requirements  are  applicable 
only  to  facilities  which  have  been  par- 
ticipating in  the  Medicaid  program  under 
approved  plans  of  compliance  in  accord- 
ance with  45  CFR  249.33(a)  (8).  It  is  the 
Department's  view  that  serious  harm 
would  be  done  both  to  the  States  which 
have  been  attempting  to  provide  ade- 


quate care  to  their  retarded  populations, 
using  State  and  Federal  funds,  and,  more 
importantly,  to  the  individuals  involved 
who  are  now  benefiting  from  participa- 
tion in  the  Medicaid  program,  if  there 
were  a  cutoff  of  Federal  funds  at  this 
point.  These  facilities  are  already  making 
progress  toward  compliance  so  that  they 
can  continue  in  the  program  and  thus 
their  termination  would  serve  no  real 
purpose  and  could  result  in  very  Inade- 
quate or  no  care  for  their  residents. 

The  Department's  current  policies  on 
the  regulations  process  provided  for  pub- 
lication of  a  "Notice  of  Intent"  to  develop 
regulations  on  which  all  interested  per- 
sons may  comment,  and  which  would 
then  be  followed  by  a  Notice  of  Proposed 
Rule  Making  (NPRM).  In  the  case  of 
these  proposed  amendments  to  the 
standards  for  mental  retardation  facili- 
ties, it  has  been  determined  that  the 
"Notice  of  IntenV"  step  should  be 
omitted  (and  the  regular  45-day  com- 
ment period  on  NPRMs  shortened)  since 
the  time  remaining  between  publication 
of  this  NPRM  and  the  effective  date  of 
the  current  regulations  (March  18, 1977) 
does  not  allow  for  it.  States  must  know 
before  March  18,  1977,  what  specific  Fed- 
eral standards  will  be  applied  in  deter- 
mining the  qualifications  of  facilities  to 
participate  in  the  Medicaid  program  for 
purposes  of  Federal  matchins- 

Further,  the  Department  believes  that 
the  purpose  of  the  "Notice  of  Intent" 
process  has  been  met  in  large  measure  by 
the  extensive  discussions  already  held  on 
the  proposed  changes  with  representa- 
tives of  both  the  State  agencies  and  af- 
fected consumers.  Meetings  have  been 
held  with  the  National  Governors'  Con- 
ference, the  National  Association  for 
Retarded  Citizens,  the  President's  Com- 
mittee on  Mental  Retardation,  and  the 
National  Association  of  Coordinators  of 
State  Programs  for  the  Mentally  Re- 
tarded which  involved  thorough  consid- 
eration of  the  existing  standards  and 
possible  modifications.  Accordingly,  this 
NPRM  is  being  published  without  a  pre- 
ceding Notice  of  Intent  so  that  a  final 
decision  on  standards  can  be  communi- 
ca.:ed  to  all  affected  parties  before  March 
18.  1977. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  written  comments,  suggestions,  or  ob- 
jections thereto  which  are  received  by 
the  Administrator,  Social  and  Rehabili- 
tation Service,  Department  of  Health, 
Education,  and  Welfare,  P.O.  Box  2382, 
Washington,  D.C.  20013.  on  or  before 
February  17,  1977.  In  order  to  assure 
prompt  handling  of  comments,  please  re- 
fer to  MSA-194-P.  Agencies  and  organi- 
zations are  requested  to  submit  their 
comments  in  duplicate. 

Comments  will  be  available  for  pub- 
lic inspection,  beginning  approximately 
two  weeks  after  publication,  In  Room 
5225  of  the  Department's  offices  at  330  C 
Street,  SW..  Washington,  D.C,  on  Mon- 
day through  Friday  of  each  week  from 
8:30  a.m.  to  5  p.m.  (202-245-0950).  An- 
swers to  specific  questions  may  be  ob- 


tained by  calling  Robert  Silva  <  202-245- 
0425). 

(Sec.    1103,    45   Stat.   647    (42    U.8.C.    1302)) 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.714,  Medical  Assistance  Pro- 
gram.) 

Note. — ^The  Social  and  Rehabilitation  Serv- 
ice has  determined  that  this  document  does 
not  require  preparation  of  an  Inflationary 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  January  12,  1977. 

Robert  Pulton, 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  January  13,  1977. 

Marjorie  Lynch, 
Acting  Secretary. 

Chapter  n.  Title  45,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1,  Section  249.10  of  Part  249  is 
amended  by  revising  paragraph  <b)  (15) 
(i) .  as  set  forth  below: 

§  249.10     Amount,   duration,   and   scope 
of  mcdicul  assistance. 

•  «  •  •  • 

(b)  Federal  financial  participation. 
Subject  to  the  limitations  in  paragraph 
(c)  of  this  section.  Federal  financial  par- 
ticipation is  available  in  expenditures 
for  medical  or  remedial  care  and  serv- 
ices under  the  State  plan  which  meet  the 
following  definitions:   •  *  * 

(15)  Intermediate  care  facility  services 
iother  than  such  services  in  an  institu- 
tion for  tuberculosis  or  mental  diseases) 
for  individvuls  who  are  determined,  in 
accordance  with  section  1902(a)  (21)  (A) 
of  the  Act,  to  be  in  need  of  such  care. 
Intermediate  care  facility  services  may 
Include  services  in  a  public  Institution 
(or  distinct  part  thereof)  for  the  men- 
tally retarded  or  persons  with  related 
conditions.  (See  paragraph  (d)(1)  (vi) 
of  this  section.)  "Intermediate  care  facil- 
ity services"  means  those  items  and  serv- 
ices furnished  by  a  facility  which  meets 
the  following  conditions:   •   *   « 

(i)   •  •  • 

(D)  It  meets  the  standards  for  an  in- 
termediate care  facility  specified  by  the 
Secretary  under  §  249.12,  and  in  the  case 
of  an  institution  ,for  the  mentally  re- 
tarded CH*  persons  with  related  conditions, 
also  meets  the  standards  specified  under 
§249.13;  and  no  later  than  March  18. 
1977;  and 

•  •  •  *  * 

2.  Section  249.12  of  Part  249  is 
amended  by  revising  paragraph  (a)  (5), 
adding  new  paragraph  (c)(3>ix>.  and 
revismg  paragraph  (c)(6).  as  set  forth 
below: 

§  249.12    Standards  for  intermediate  care 
faeilHies. 

(a)  The  standards  for  an  intermediate 
care  facility  (as  d^ned  in  §  249.10(b) 
(15)  of  this  part)  which  are  specified  by 
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the  Secretary  purstiant  to  section  1905 
(c)  and  (d)  of  the  Social  Security  Act 
and  are  applicable  to  all  intermediate 
care  facilities  are  as  follows.  "Rie  facil- 
ity:  •   •  • 

(5)  Meets  such  provisions  of  the  Life 
Safety  Code  of  the  National  Fire  Protec- 
tion Association  as  are  appUcable  to  insti- 
tutional occupancies;  except  that: 

(i)  FoT  facilities  of  15  beds  or  less,  the 
State  survey  agency  may  apply  the 
Lodging  or  Rooming  Houses  section  of 
the  residential  occupancy  requireme(its 
of  the  Code  for  institutions  for  the  men- 
tally retarded  or  persons  with  related 
conditions  and  intermediate  care  facili- 
ties primarily  engaged  in  the  treatment 
of  alcoholism  and  drug  abuse,  all  of 
whose  residents  are  currently  certified 
by  a  physician  or  in  the  case  of  an  in- 
stitution for  the  mentally  retarded  or 
persons  with  related  conditions  by  a 
physician  or  psychologist  as  defined  in 
paragraph  (c)(3)(i)  of  this  section,  as: 

(A)  Ambulatory  or  mobile  nonambu- 
latory (as  defined  imder  the  provisions 
of  5  249.13(h)  of  this  chapter)  and  de- 
termined to  be  capable  of  following 
directions; 

(B)  Engaged  in  active  programs  for 
rehabilitation  which  are  designed  to  and 
can  reasonably  be  expected  to  lead  to 
independent  living,  or  in  the  case  of  an 
institution  for  the  mentally  retarded  or 
persons  with  related  conditions,  receiv- 
ing active  treatment;  and 

( C »  Capable  of  taking  appropriate  ac- 
tion for  self-preservation  under  emer- 
gency conditions;  except  that,  in  facili- 
ties with  ambulatory  and  mobile  non- 
ambulatory residents  who  are  not  certi- 
fied as  capable  of  self-preservation,  the 
Lodging  or  Rooming  Houses  section  of 
the  Code  may  be  allied  where  the  Sec- 
retary has  made  a  determination,  in 
writing  based  upon  documented  evi- 
dence, that  the  facility  has  in  place  an 
adequate  24-hour  operational  plan  de- 
signed on  the  basis  of  the  specific  needs 
of  such  residents,  which  assures  their 
systematic  and  orderly  evacuation  with- 
in acceptable  time  lengths  and  condi- 
tions. 


'O  In  addition,  for  institutions  for  the 
mentally  retarded  or  persons  with  relat- 
ed conditions  the  following  standards 
specified  pursuant  to  section  1905(d) 
of  the  Social  Security  Act  shall  ap- 
ply. *   •   • 

(3)  The  institution  provides  for  a 
Qualified  Mental  Retardation  Profes- 
sional who  is  ref ponsible  for  supervising 
the  implementation  of  each  residents 
individual  plan  of  care,  integrating  th^ 
various  aspects  of  the  institution's  pro- 
gram, recording  each  resident's  progress" 
and  initiating  periodic  review  of  eEw;h  in- 
dividual plan  of  care  for  necessary  mod- 
ifications or  adjustments.  The  term 
"Qualified  Mental  Retardation  Profes- 
sional" means :   •  *  * 

(ix)  A  rehabilitation  counselor  who  is 
certified  by  the  Committee  on  Rehabili- 
tation Counselor  Certification  and  who 
has  specialized  training  or  one-year  of 
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experience  in  treating  the  mentally  re- 
tarded. 


(6)  No  later  than  March  18.  1977  the 
institution  meets  the  standards  speci- 
fied in  8  249.13.  For  insUtutions  deter- 
mined to  meet  the  standards  specified  in 
§  249.13.  the  following  secti(xis  of  para- 
graph (a)  and  <c)  of  this  section  do  not 
apply:  (a)(1)  (1).  (U)(A).  (iv).  (v)  and 
(vi);  (a)(4);  (a)(6):  (a)(7);  (a)(8): 
(c)(4);  and  (c)(5). 

3.  Section  249.13  of  Part  249  is 
amended  by  revismg  the  first  sentence 
and  paragraph  (b)(6).  as  set  forth 
below: 

§  249.13  Standards  for  intennediate  care 
facility  aervices  in  institutions  for  the 
menully  retarded  or  persons  with 
related  conditions. 

No  later  than  March  18,  1977,  the 
standards  for  mtermediate  care  facility 
services  (as  defined  in  5  249.10(b)  (15) ) 
m  sm  institution  for  the  mentally  re- 
tarded or  persons  with  related  condi- 
tions which  are  specified  by  the  Secre- 
tary pursuant  to  section  1905  (c  )and  (d> 
of  the  Social  Security  Act  and  referred 
to  in  §  249.12(c)  (6) ,  are  specified  in  this 
section.  At  such  time  as  an  institution  is 
deemed  to  meet  the  standards  contamed 
in  this  section,  such  iiatitutlon  will  no 
longer  be  required  to  meet  the  following 
provisions  of  §249.12:  (a)(1)  (1),  (ii) 
(A),  (iv),  (v)  and  (vi) ;  (a)(4);  (a)(6); 
(a)(7);  (a)(8);  (c)(4);  and  (c)(5). 
•  •  •  •  • 

(b)  Resident  living.  •   •   • 
(6)   Design    and    eguipage    of    living 
units.  (1)  Bedrooms  shall: 

(A)  Be  on  or  above  street  grade  level; 

(B)  Be  outside  rooms; 

(C)  Accommodate  no  more  than  4  res- 
idents, except  where  the  survey  agency 
has  made  a  finding  in  writing  that  a 
variance  (which  in  no  case  may  exceed 
8  residents  per  room)  is  in  accordance 
with  the  programmatic  needs  of  each  of 
the  residents  assigned  to  such  bedroom 
as  documented  by  a  physician  or  quali- 
fied psychologist,  (as  defined  in  {  349.12 
(c)  (3)  (i)  of  tills  chapter).  In  the  Indi- 
vidual resident's  plan  of  care.  In  In- 
stances where  such  a  variance  has  beoi 
granted  rejustification  of  the  variance  by 
the  survey  agency  must  be  established  In 
writing  on  a  quarterly  basis  and  main- 
tained on  file  for  conUnued  certification 
of  the  instituti<»i  under  the  program; 
and 

(D)  Provide  not  less  than  80  square 
feet  per  resident  \n  multli^e  bedrooms 
and  not  less  than  100  square  feet  per 
resident  m  single  bedrooms,  except  that 
the  survey  agency  mag  grant  a  variance 
in  bedrooms  for  ambulatory  residents  in 
existing  buildings  where  the  survey 
agency  has  justified  and  documented,  m 
accordance  wHh  guldeUnes  issued  by  the 
Secretary,  that  such  variance  does  not 
adversely  affect  the  programmatic  needs 
and  goals  of  each  specific  resident  and 
provided  that  such  variance  is  within 
the  following  limitations: 
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<i)  Not  less  than  60  square  feet  is 
provided  per  resident  In  multiple  bed- 
fooms,  and 

'  (2)   Not  less  than   80  square  feet  is 
provided  per  resident  in  single  bedrooms. 

*  •  •  ,  *  • 

4.  Section  249.33  of  Part' 249  is  amend- 
ed by  revising  paragraphs  (a)(2)  and 
<B>f4)<iii>.  as  set  forth-^jelow: 

§  249.33  .Standardii  for  paymrnt  for 
xkilird  nursiriK  and  inlernicdiale  care 
farility  services. 

(a>  State  plan  requirements.  A  State 
plan  for  medical  assistance  under  title 

XIX  of  the  Social  Security  Act  must: 

•     «     • 

(2)  Provide  that  the  single  State 
agency  will,  prior  to  execution  of  an 
agreement  with  any  facility  (including 
hospitals  and  skilled  nursing  facilities) 
tor  provision  of  intermediate  care  facil- 
tv  services  and  making  payments  under 
the  plan,  obtain  certification  from  the 
agency  designated  pursuant  to  §  250.100 
<c)  of  this  chapter  that  the  facility 
meets  the  definition  set  forth  under 
8  249.10(b)  (15).  except  that:  (i)  In  the 
case  of  an  intermediate  care  facility 
determined  to  have  deficiencies  un- 
der the  requirements  for  envirorunent 
and  sanitation  ($  249.12(a)  (6) )  or  of  the 
Life  Safety  Code  (5  249.12(a)  (5) )  it  may 
be  recognized  for  certification  as  an  in- 
termediate care  facility  in  accordance 
with  subparagraph  (a)  (4)  (iii)  of  this 
section  for  a  period  not  exceeding  2  years 
following  the  date  of  such  determination 
provided  that : 

(A)  The  institution  submits  a  written 
plan  of  correction  acceptable  to  the  sur- 
vey agency  which  contains; 

(1)  The  specific  steps  that  it  will  take 
t*  me^t  all  such  requirements:  and 

(2)  A  timetable  not  exceeding  2  years 
from  the  date  of  the  initial  certification 
of  the  facility  for  participation  as  an 
intermediate  care  facility  detailing  the 
corrective  steps  to  be  taken  smd  when 
correction  of  deficiencies  will  be  accom- 
plished: 

^'B>  The  survey  agency  makes  a  flnd- 
lAg  that  the  facility  potentially  can  meet 
snch  requirements  through  the  correc- 
tive steps  and  they  can  be  completed 
during  the  2  year  allowable  period  of 
time: 

(C)  During  the  period  allowed  for 
corrections,  the  institution  is  in  compli- 
ance with  existing  State  fire  safety  and 
sanitation  codes  and  regulations: 

fD)  The  institution  is  surveyed  by 
Qualified  personnel  at  least  semiannually 
until  corrections  are  completed  and  the 
.s»rvey  aeency  finds  on  the  basis  of  such 
sirveys  that  the  institution  has  in  fact 
made  substantial  eJfort  and  rrogrep-.  in 
ite  plan  of  correction  as  evidenced  by 
supportinsT  documentation,  signed  con- 
tracts and  /or  work  orders,  and  a  written 
justification  of  such  findings  is  main- 
tained on  file :  and 

(E>  At  the  completion  of  the  period 
allowed  for  corrections,  the  intermediate 
care  facility  is  in  full  compliance  with 
the  Life  Safety  Code  requirements  set 
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forth  under  8249.12(a)(5).  and  the  re- 
quirements for  environment  and  sani- 
tation set  forth  under  §249.12(a)  (6) ,  ex- » 
cept  for  any  provisions  waived  in  accord- 
ance with  §249.12;  and 

(il)  In  the  case  of  an  institution  for 
the  mentally  retarded  (or  distinct  part 
thereof)  certified  under  the  program 
and  participating  under  a  plan  approved 
by  the  Secretary  prior  to  March  18,  1977 
in  accordance  with  the  provisions  of 
paragraph  (a)  (8)  of  this  section  and  de- 
termined to  have  deficiencies  under  the 
requirements  for  staffing  ( §249.13 (b) 
(5)),  the  Life  Safety  Code  (§  249.12(a) 
(5));  living  units  (§  249.13(b)  (6)  (i) 
(A).  (B).  (D);  (ii)(D);  (ili),  (iv),  (v), 
(vli),  (vili),  (ix)  and  (xii) ) ;  dining 
rooms  (§  249.13(c)  (4)  (viii) ) ;  or  therapy 
areas  (S  249.13(c)  (8)  (vi)),  it  may  be 
recognized  for  certification  as  an  inter- 
mediate care  facility  in  accordance  with 
paragraph  (a)  (4)  (iii)  (A)  of  this  section, 
provided  that: 

(A)  Prior  to  the  certification,  a  writ- 
ten plan  of  correction  has  been  approved 
in  writing  by  the  Secretary  which  details 
the  extent  of  the  institution's  current 
compliance  with  such  requirements  and 
the  specific  action  steps  that  it  will  take 
to  meet  all  such  requirements.  Such 
plans  must: 

(/)  In  the  case  of  public  institutions 
be  approved  by  the  State  or  political  sub- 
division having  jurisdiction  over  the 
operation  of  the  facility;  and 

( 2 )  In  the  case  of  a  facility  determined 
to  have  deficiencies  under  the  require- 
ments for  staffing  (8  249.13(b)  (5))  estab- 
lish a  timetable  not  exceeding  one  year 
from  effective  date  of  certification  after 
(publication  of  these  regulations)  for 
completion  of  necessary  action  steps  for 
correction  of  staffing  deficiencies.  Such 
plan  must  include  the  number,  job  titles, 
and  qualifications  of  personnel  employed 
by  the  facility  and  arrangements  for  re- 
cruiting and  training  additionally  re- 
quired personnel  sufficient  to  insure  that 
each  resident  participates  in  an  effective 
program  of  actlye  treatment,  and 

<  3 )  In  the  case  of  a  facility  determined 
to  have  deficiencies  under  the  require- 
ments for  the  Life  Safety  Code  (S  249.12 
fa)  f5)>.  living  units  («  249.13(b)  (6)  (i» 
(A).  (B).  <D) ;  (iiXD);  (iii).  (iv).  (v), 
(vii).  (viii),  (ix)  and  (xii));  and  dining 
rooms  ( 5  249.13(c)  (4)  (viii) ) .  or  therapy 
areas  (5  249.13(c)  (8)  (vi) ),  provide  as- 
surance "ih^  the  facility  will  meet  such 
requirements  during  a  period  not  to  ex- 
ceed March  18.  1980  by  either:  j 

(i)  A  timetable  detailing  the  corrective 
steps  to  be  taken  and  specifying  when 
correction  of  deficiencies  will  be  accom« 
plished.  The  timetable  must  specify  th^ 
necessarv  structural  changes  and  reno- 
vations to  buildings  and  provide  docu- 
mented evidence  of  the  availability  of 
sufficient  financial  resources  to  comolete 
such  changes  or  renovations  on  schedule; 
or 

(ii>  A  timetable  for  the  phasing  out 
of  the  certified  institution  (or  distinct 
oart  thereof)  which  provides  for  no  new 
title  XIX  resident  admissions  to  subject 


buildings  (or  distinct  parts  thereof)  after 
approval  of  the  plan.  Such  timetables 
must  specify  the  units  or  buildings  to  be 
closed  and  describe  the  phase-out  action 
steps  and  the  alternate  methods  and 
systems  provided  in  lieu  of  the  full  reg- 
ulatory requirements  which  will  assure 
the  health  and  safety  of  the  residents 
until  the  building  is  completely  phased 
out. 

(B)  During  the  period  allowed  for  cor- 
rection, the  institution  is  in  compliance 
with  applicable  existing  State  fire  safety 
and  sanitation  codes  and  regulations: 

(O  The  institution  is  surveyed  by 
qualified  personnel  at  least  semi-armually 
until  corrections  or  phasing-out  imder 
the  provisions  of  paragraph  (a)  (2)  (ID 
(A)  of  this  section  are  completed  and 
the  Secretary  finds  on  the  basis  of  such 
surveys  as  supported  by  documentation, 
signed  contracts  and  work  orders  that 
the  institution  has  in  fact  made  sub- 
stantial progress  in  meeting  its  plan  for 
correction. 

(D)  At  the  completion  of  the  period 
provided  for  under  plans  established 
under  paragraph  (a)  (2)  (ii)  (A)  of  this 
section,  the  institution  (or  distinct  part 
thereof)  has  achieved  full  compliance 
with  such  plans  and  Is  found  in  compli- 
ance with  the  requirements  for  staffing 
(5  249.13(b)(5)),  the  Life  Safety  Code 
(5  249.12(a)(5)).  living  units  (§249.13 
(b)(6)  (i)  (A),  (B),  (D);  (ii)(D);  (iii), 
(iv).  (V).  (vii)  and  (viii):  dining  rooms 
(5  249.13(c)  (4)  (viii) )  and  theraov  areas 
(5  249.13(c)  (8)  (vi)\) ;  except  for  any  nro- 
visions  waived  in  accordance  with  5  249.- 
12(a)(5).  and  §  249.13(f)  (1)  (iv)  or 
granted  a  variance  under  §  249.13(b)  (6) 
(i)  (C)  and  (D). 

•  *  *  «  • 

(4)  Provide  that  certification  by  the 
survev  agencv  designated  pursuant  to 
5  250.100(c)  of  this  chapter  will  be  sub- 
ject to  the  following  provisions  and 
exclusions:   •   •   • 

(iii)  In  the  case  of  facilities  certified 
under  the  provisions  of  paragraph  (a)  (4) 
(ii)  (A)  and  (B)  of  this  section  certifi- 
cation will  be  for: 

(A)  A  period  that  is  no  later  than  the 
60  th  day  following  the  end  of  the  time 
period  specified  for  the  correction  of 
deficiencies  in  a  written  plan  which  the 
survey  agency  has  approved  provided 
that  such  period  shall  not  exceed  12  full 
calendar  months  except  as  provided  for 
under  paragraph  (a)  (2)  (i)  or  (il)  of 
this  section,  or 

I  e  •  •  • 

[PR  Doc  77-1595  Piled  1-17-77:8:45  am] 


[  45  CFR  Part  250  ] 

MEDICAL  ASSISTANCE  PROGRAM 

Utilization  Control:  Quarterly  Showing  Reg- 
ulation, Notice  of  Intent  To  Issue  Pro- 
posed Rules 

Notice  is  hereby  given  that  the  Admin- 
istrator. Social  and  Rehabilitation  Serv- 
ice '  SRS ) .  with  the  approval  of  the 
Secretary  of  Health,  Education,  and 
Welfare,  intends  to  propose  revised  regu- 
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latdons  implementing  the  quarterly  show- 
ing requirement  of  section  1903(g)  of 
the  Social  Security  Act,  42  U.S.C.  section 
139b (g) ,  which  would  supersede  the  cur- 
rent regulation  at  45  CFR  250.20(b)  (1). 
Section  1903(g)  requires  that  each  State 
participating  in  title  XIX  of  the  Social 
Security  Act  (Medicaid),  in  order  to 
avoid  a  reduction  in  Federal  financial 
participation  (PPP)  in  its  Medicaid  pro- 
gram, make  a  quarterly  showing  satis- 
factory to  the  Secretary,  ttiat  It  has  in 
operation  an  effective  program  of  control 
over  the  utilization  of  institutional  serv- 
ices (called  in  this  Notice  utilization  con- 
trol or  UC) . 

SRS  has  found  the  current  regula- 
tions unsatisfactory  in  that  it  does  not 
give  States  clear  notice  of  information 
they  may  be  required  to  supply  to  make 
a  satisfactory  lowing  of  performance 
of  the  UC  requirements  (subject  to  sub- 
sequent validation) .  Therefore,  SRS  has 
become  aware  of  a  need  to  require  States 
to  provide  more  detailed  and  in-depth 
information  in  order  to  be  able  to  make 
a  more  reliable  judgment  of  the  effec- 
tiveness of  a  State's  UC  program.  In  the 
interihi  period  before  a  final  quarterly 
showing  regulation  become  effective,  SRS 
will  continue  to  require  States  to  submit 
quarterly  showings  under  the  require- 
ments of  section  1903(g)  in  the  format 
prescribed  in  SRS-AT-76-88,  dated 
June  3,  1976,  as  revised  and  updated. 

This  Notice  is  confined  to  the  issues 
which  must  be  addresed  in  the  develop- 
ment of  quarterly  showing  regulations. 
SRS  also  plans  an  overall  revision  of  all 
current  UC  regulations  (at  45  CFR 
§§  250.18,  250.19,  250.20,  250.23,  and 
250.24),  which  revision  wiD  be  coordi- 
nated with  the  development  of  the  quar- 
terly showing  regulations  to  assure  their 
consistency  with  them.  A  Notice  of  In- 
tent to  Issue  Proposed  Rules  on  that  sub- 
ject will  be  published  in  the  Federal  Reg- 
ister at  a  later  date. 

Statutory  Requirements 

SectiCHi  1903(g)(1)  of  the  Social  Se- 
curity Act  provides  that : 

•  •  •  After  an  individual  has  deceived 
care  as  an  Inpatient  in  a  hospital  (including 
sm  Institution  for  tuberculosis) ,  skUled  nurs- 
ing facUity  or  intermediate  care  facility  on 
60  days,  or  in  a  hospital  for  mental  diseases 
on  90  days  (whether  or  not  such  days  are 
consecutive),  during  any  fiscal  year,  which 
for  purposes  of  this  section  means  the  four 
calendar  quarters  ending  with  June  30,  the 
Federal  medical  assistance  percentage  with 
respect  to  amounts  paid  for  any  such  care 
furnished  thereafter  to  such  individual  in 
the  same  fiscal  year  shall  be  decreased  by 
33Yi  per  centum  thereof  unless  the  State 
agency  responsible  for  the  administration  of 
the  plan  makes  a  showing  satisfactory  to 
the  Secretary  that,  with  respect  to  each  cal- 
endar quarter  for  which  the  State  submits 
a  request  for  payment  at  the  full  Federal 
medical  assistance  percentage  for  amounts 
paid  for  inpatient  hospital  services  (includ- 
ing tuberculosis  hospitals),  skilled  nunlng 
faculty  services,  or  intermediate  care  facil- 
ity services  furnished  beyond  60  days  (or  In- 
patient mental  hospital  services  fumlahed 
beyond  90  days) ,  there  is  in  operation  in  the 
State  en  effective  program  of  control  over 
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utilieaUon    of    such     services;   •  •   •   (Em- 
phasis added.)  > 

As  stated  above,  the  Federal  medical 
assistance  percentage  for  specified  in- 
stituticHial  care  must  be  decreased  by 
33%  percent  "unless  the  State  agency 
responsible  for  the  administration  of  the 
plan  makes  a  showing  satisfactory  to  the 
Secretary"  that  it  has  in  operatlc»i  "an 
effective  program  of  contr^  over  utili- 
zation of  such  services."  If  the  showing 
(or  the  Secretary's  attempt  to  validate 
the  showing)  reveals  that  any  of  the 
utilization  control  requirements  listed  in 
section  1903(g)  has  not  t>een  met  for  a 
particular  level  of  care,  the  Secretary 
must  assess  the  entire  reduction  specified 
in  the  statute.  These  reductions  are  sub- 
stantial. 

The  statute  specifies  five  elements  that 
must  be  included  in  a  satisfactory  show- 
ing. Each  showing  must  include  evi- 
dence: 

(1)  That  in  each  case  for  which  payment 
is  made  under  the  State  plan,  a  physician 
certified  the  necessity  of  institutionaliza- 
tion at  that  level  of  care  at  the  time  of  ad- 
mission or,  if  later,  at  the  time  of  applica- 
tion for  medical  assistance  under  the  State 
plan  (1903(g)(1)(A)); 

(2)  That,  in  each  such  case,  a  physician 
recertified  at  60-day  Intervals  that  there  was 
a  continuing  need  for  instivutionaiization  at 
that  level  of  care   (1903(g)(1)(A)); 

(3)  That,  in  each  such  case,  such  services 
were  furnished  under  a  plan  of  care  estab- 
lished and  periodically  reviewed  and  eval- 
uated by  a  physician   (1903(g)(1)(B)): 

(4)  That  the  State  had  in  effect  "a  contin- 
uous program  of  review  of  utUization  pur- 
suant to  section  1902(a)(3)  whereby  each 
admission  is  reviewed  or  screened  in  accord- 
ance with  criteria  established  by  medical  and 
other  professional  personnel  who  are  not 
themiselves  directly  responsible  for  the  care 
of  the  patient  Involved,  and  who  do  not  have 
a  significant  financial  Interest  in  any  such 
institution  and  are  not,  except  in  the  case 
of  a  hospital,  employed  by  the  Institution 
providing  the  care  involved:  and  the  Infor- 
mation developed  from  such  review  or 
screening,  along  with  the  data  obtained  from 
prior  reviews  of  the  necessity  for  admission 
and  continued  stay  of  patients  by  such  pro- 
fessional personnel,  shall  be  used  as  the 
basis  for  establishing  the  size  and  composi- 
tion of  the  sample  of  admissions  to  be  sub- 
ject to  review  and  evaluation  by  such  per- 
sonnel, and  any  such  sample  may  be  of  any 
size  up  to  100  per  centum  of  aU  admissions 
and  must  be  of  sufficient  size  to  serve  the 
purpose  of  (i)  identifying  the  patterns  of 
care  being  provided  and  the  changes  occur- 
ring over  time  in  such  patterns  so  that  the 
need  for  modification  may  be  ascertained, 
and  (U)  subjecting  admissions  to  early  or 
mcM-e  extensive  review  where  Information  in- 
dicates that  such  consideration  is  war- 
ranted;" 

(5)  That  the  State  had  in  operation  an 
effective  program  of  medical  review  of  the 
care  of  patients  in  mental  hospitals  and 
sklUed  nursing  facilities,  and  of  independent 
professional  review  of  the  care  of  patients 
in  Intermediate  care  facllltiee,  pursuant  to 
sections  1903(a)  (26)  and  (31).  whereby  the 
professional  management  of  each  case  is  re- 
viewed and  evaluated  at  least  annuaUy 
(1903)  (g)(1)(D)). 

Section  1903(g)  (2)  provides  that  the 
Secretary  is  to  validate  the  States'  sliow- 
ings.  In  part  by  sample  onslte  survesrs  in 
institutions  providinie:  inpatient  services. 
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Oenerai.  Problems  Related^  Quarterly 
Showimg  (Q8)  Rsquimmbnts 

A.  Type  of  Information  Required.  The 
Department  se^s  comments  on  the  in- 
formation that  shcHild  be  re<iuired  as  a 

showing  with  respect  to  each  of  the  five 
re<iuired  elements  of  a  UC  program.  The 
information  sulnnitted  in  the  showing 
must  be  verifiable  by  Federal  reviewers 
In  validation  surveys.  The  information 
required  should  be  a  valid  indicator  of 
States'  performance  of  the  UC  require- 
ments; it  must  enable  the  Department 
to  make  an  intelligent  judgment  as  to 
whether  a  State  has  satisfactorily  show  n 
that  it  has  an  effective  UC  program  and 
thus  is  entitled  to  full  Federal  fundinr. 
Because  section  1903(g)  requires  a  re- 
duction in  PFP  for  any  State  which  fails 
to  make  the  required  showing,  the  regu- 
lation cannot  require  information  as 
part  of  a  satisfactory  showing  that  does 
not  go  to  the  question  of  whether  ade- 
quate UC  is  being  performed,  because  to 
do  so  might  create  an  ancHnalous  situa- 
tion in  which  a  State's  showing  would  be 
•  found  unsatisfactory  for  fedlure  to  sub- 
mit information  which  would  not  have 
shown  whether  it  had  an  effective  UC 
program  as  mandated  by  the  statute.  At 
the  same  time,  in  order  to  minimize  the 
administrative  burdens  on  both  tl^e 
States  and  the  Department,  the  infor- 
mation required  should  be  the  minimum 
necessary  to  test  the  States'  perform- 
ance of  each  requirement. 

SRS  is  well  aware  that  it  would  be  a 
considerable  administrative  burden  for 
the  States  to  collect  and  submit  and  for 
the  Department  staff  to  analyze  the  in- 
formation under  the  proposed  require- 
ments outlined  below,  but  has  been  un- 
able to  develop  alternative  requirements 
that  would  produce  information  provid- 
ing an  equally  accurate  picture  of  the 
States'  performance  of  UC  require- 
ments. SRS  would  welcome  suggestions 
of  such  alternatives.  SRS  would  particu- 
larly welcome  suggestions  for  use  of 
Medicaid  Management  Information  Sys- 
tems (MMIS)  or  other  presently  avail- 
able computerized  data  to  meet  the  QS 
requirement. 

B.  Sampling.  The  collection  of  infor- 
mation on  performance  of  UC  require- 
ments with  respect  to  all  recipients  or 
institutions  would  be  administratively 
burdensome  for  States.  Therefore,  SRS 
intends  to  require  States  to  submit  as 
a  satisfactory  showing  of  some  or  all 
of  the  UC  requirements  information 
based  on  a  sample  of  institutions  or  of 
institutionalized  patients. 

One  question  to  be  considered  is  the 
appropriate  size  of  each  of  these  sam- 
ples. Unnecessarily  large  samples  will 
needlessly  increase  the  burden  on  the 
States  of  making  a  satisfactory  showing; 
on  the  other  hand,  samples  that  are  too 
small  may  be  unrepresentative. 

Apart  from  the  issue  of  sample  size, 
other  issues  need  to  be  consido^  con- 
cerning the  methodology  for  sample  se- 
lection. Perhaps  a  sample  of  patients 
could  be  taken  from  single  State  agency 
(sSa)  records.  Or  sampling  mlgSit  be 
done  in  two  steps:  First,  a  samide  of  in- 
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stitutions  could  be  selected  for  each  level 
of  care;  second,  a  sample  of  the  patients  '' 
at  each  selected  institution  could  be  se- 
lected for  review.  The  methods  for  se- 
lecting samples  should  ensure  that 
neither  a  State  agency  nor  an  tnstttu- 
tion  would  be  able  to  influence  the  selec- 
tion. Ideally,  the  sampling  methods 
would  provide  a  cross -section  by  size  of 
institution  within  each  level  of  care, 
geographical  location,  and  any  other 
relevant  factors. 

Since  section  1903(g)  seems  by  its 
terms  to  require  100%  performance  of 
each  element  in  the  UC  program  (phy- 
sician certification,  recertillcation,  and 
plan  of  care  "in  each  case";  utilization 
review  and  medical  review  "of  the- pro- 
fessional management  of  each  case"  "at 
least  annually"),  it  is  the  Department's 
position  that  it  is  not  necessary,  in  order 
to  determine  that  a  State  is  subject  to 
the  penalty  provided  by  the  statute,  for 
the  sampling  technique  to  assure  a  sta- 
tistically valid  sample,  because  any 
omission,  under  this  reading  of  the  stat- 
ute, would  be  legally  sufBcient  grounds  to 
assess  the  entire  penalty.  However,  the 
Department  believes  that  the  statute  can 
be  read  to  allow  for  human  error.  In 
the  Interests  of  fairness,  the  Department 
therefore  proposes  to  set  an  adherence 
percentage,  and  to  establish  a  sampling 
procedure  which  would  provide  a  rep- 
resentative, though  not  necsEsarily  sta- 
tistically valid,  sample. 

The  Department  would  welcome  com- 
ments on  the  above  discussion,  and  in 
particular  seeks  guidance  as  to  the  fac- 
tors that  are  relevant  to  the  selection  of 
an  acceptable  sample,  th?  methodology 
that  should  be  used,  and  the  size  and 
composition  of  an  acceptable  sample. 
Are  different  samples  appropriate  for 
different  purposes  (for  example,  for  test- 
ing adherence  to  different  UC  require- 
ments) ?  In  particular,  where  a  State 
has  certified  only  one  or  a  few  institu- 
tions for  a  level  of  care  (as  is  often  the 
case  with  mental  hospitals),  should  a 
different  sampling  method  be  used,  or 
should  sampling  be  dispensed  with  al- 
together in  favor  of  a  comprehensive  re- 
view? Are  there  some  UC  requirements, 
for  example  medical  review,  for  which 
sampling  is  an  inappropriate  method  of 
making  an  adequate  showing? 

Proposed  QuARTEiaY  Showing   (QS) 
Format 

SRS  is  considering  the  following  for- 
mat for  its  quarterly  showing  (QS)  re- 
quirement: The  regulation  would  require 
that  the  sSa  have  procedures  in  place: 

(a)  To  select  a  sample  of  Institutions  at 
each  leval  of  care  by  methods  specified  or 
approved  by  tlie  Secertary: 

(b)  To  have  these  Institutions  visited  by 
a  sSa  review  team  meeting  qualifications  es- 
tabUaihfld  by  the  Secretary,  In  order  to  collect 
specified  Information  as  evidence  of  adher- 
eno0  to  each  of  tba  statutory  T7C  require- 
ments; aad 

(c)  To  submit  the  Information  to  the  Re- 
gional Gommlaaloner  when  requested,  on 
fonat  to  be  develqped  by  the  Department. 
Thla  fiORiMit  wo\dd  gfre  SRS  the  fleKlbatty  to 
focus  Tsrti  QB  on  whichever  TO  reqvdr*- 
mente  ncismsrt  currently  o<  greatest  ooDoem. 


PROPOSED  RULES 


1 


Biul  would  minimize  the  burden  of  QSs  on 
the  States  by  requiring  them  to  collect  for 
each  quarter  only  the  information  required 
for  tlmt  quarter's  showing. 

SRS  seeks  comments  on  the  proposed 
format,  and  would  also  welcome  pro- 
posals for  other  possible  QS  formats. 

Proposed  QS  Requirements  for  SPEcinc 
Elements  or  UC  Program 

A.  Proposed  QS  Requirements  for  Cer- 
tification and  Recertification.  As  a  show- 
ing that  certification  and  recertification 
by  a  physician  have  been  performed  as 
required,  SRS  is  considering  requiring 
the  sSa  to  be  able  to  provide  upon  re- 
quest some  or  all  of  the  following  infor- 
mation for  each  patient  whose  record  is 
reviewed  by  the  sSa  team,  and  for  whom, 
under  the  terms  of  the  statute  and  regu- 
lations, a  physician  should  have  certified 
or  recertified  need  for  institutionaliza- 
tion: 

(1)  Date  of  admission  and,  if  later,  au- 
thorization of  benefits;  date  of  certlflcatiou 
(and  recertification) ; 

(2)  The  physician's  name  and  medical  de- 
gree; 

(3)  A  description  of  the  form  and  content 
of  the  certification  or  recertification  (e.g. 
statement  signed  and  dated  by  attending 
physician  that  the  individual  is  in  need  of  a 
particular  level  ot  care;  physician  orders 
signed  and  dated  on  or  before  the  date  of 
admission;  medical  evaluation  signed  and 
dated  by  a  physician  prior  to  admission;  re- 
ferral or  transfer  forms  signed  and  dated  by 
a  physician) ; 

(4)  A  statement  describing  where  the  cer- 
tification or  recertification  is  maintained. 

B.  Propdsed  QS  Requirements  for  Plan 
of  C&re.  As  a  showing  that  it  has  com- 
piled with  the  statutory  requirement  that 
for  each  Medicaid  patient  there  be  a 
written  plan  of  care  periodically  re- 
viewed and  evaluated  by  a  physician, 
SRS  is  considering  requiring  the  sSa  to 
to  be  able  to  provide  upon  request  the 
following  information  for  each  patient 
record  reviewed. 

(1)  A  description  of  the  content  of  the 
plan  of  care  which  Includes  the  diagnosis, 
symptoms,  complaints,  and/or  complications 
Indicating  the  need  for  admission; 

(2)  A  description  of  the  functional  level 
of  the  individual; 

(3)  Orders  (as  apropriate)  for  medlcationa, 
treatment,  restM'ative  and  rehabilitative 
servioes,  activities,  social  services  and  diet; 

(4)  Documentation  of  the  frequency  with 
which  the  plan  of  care  Is  reviewed. 

C.  Proposed  QS  Requirements  for  Uti- 
lization Review  iUR) .  As  a  showing  that 
the  State  has  c<»nplied  with  the  statu- 
tory requirement  tiiat  it  have  in  effect 
a  continuous  program  of  UR  pursuant 
to  section  1902(a)  (3),  SRS  is  ccmslder- 
ing  the  following  requirements : 

(1)  As  evidence  that  it  has  compiled  with 
the  statutory  requirement  of  review  or 
screening  of  admissions,  SRS  Ls  considering 
requiring  the  sSa  to  be  able  to  provide  upon 
request  some  or  all  of  the  following  In- 
fonx)*tlon: 

Por  each  patient  record  reviewed  by  the 
sSa  team:  (a)  date  admission  was  reviewed 
or  screened;  (b)  result  of  review  or  screen- 
ing (ooncluslon  of  reviewer (s)  concerning 
need  for  admlssloii):  (c)  name(s).  tltle(s), 
professional  qualifications  and  affiliations  of 


Individual (s)  performing  review  or  screen- 
ing. 

For  each  institution  reviewed: 

(a)  A  description  of  the  criteria  established 
for  UB; 

(b)  Names,  titles,  professional  qualifica- 
tions and  afflllations  of  the  indlvidirals  who 
established  the  UR  criteria. 

If  the  current  statute-is  amended  to  re- 
store the  requirement  of  review  or 
screening  of  extended  stays,  similar  in- 
formation would  be  required  as  evidence 
that  this  requirement  was  being  met. 

(2)  As  a  showing  that  it  has  complied 
with  the  statutory  requirement  of  re- 
view and  evaluation  of  a  sample  of  ad- 
missions. SRS  is  considering  requiring 
the  sSa  to  be  able  to  provide,  in  euldition 
to  the  Information  detailed  under  (1) 
above,  a  statement  of  the  methodology 
and  criteria  used  for  setting  the  sam- 
ple size  and  for  selecting  the  sample. 

SRS  may  need  to  establish  separate 
QS  requirements  for  States  performing 
UR  under  a  waiver  pursuant  to  45  CFR 
250.19(b).  Comments  are  solicited  par- 
ticularly from  States  performing  UR 
under  a  250.19(b)  waiver  as  to  the  in- 
formation necessary  to  establish  a  satis- 
factory showing  of  performance  of  UR. 

D.  Proposed  QS  Requirements  for 
Medical  Review  (MR)  and  Independent 
Professional  Review  (IPR) .  As  a  show- 
ing that  it  has  complied  with  the  statu- 
tory requirement  that  MR  be  performed 
at  least  annually  in  each  mental  hospi- 
tal and  skilled  nursing  facility,  and  that 
IPR  be  performed  at  least  annually  in 
each  intermediate  care  facility,  SRS  is 
considering  requiring  that  the  sSa  be 
able  to  provide  some  or  all  of  the  fol- 
lowing iivformation: 

( 1 )  A  list  of  facilities  at  each  level  of  care 
certified  during  the  quarter,  which  list  in- 
dicates : 

(a)  The  effective  date  of  the  provider 
agreement,  and  if  the  provider  agreement 
has  terminated,  the  termination  date; 

(b)  The  date  on  which  MR  or  IPR  was 
performed  in  the  facility  in  the  current 
annual  period; 

(c)  The  date  of  the  most  recent  prior  re- 
view; 

(d)  (In  the  case  of  MR)  the  name  and 
medical  degree  of  the  physician  who  super- 
vised the  MR  team; 

(3)  For  a  sample  of  institutions  in  which 
MR  and  IPR  were  performed  In  the  quarter 
to  which  the  QS  applies: 

(a)  The  names,  titles,  professional  quali- 
fications and  affiliations  of  the  review  team 
members; 

(b)  The  number  of  title  XIX  patients  for 
that  level  of  care  in  the  facility  od  the  re- 
view date; 

(c)  Specific  findings  in  the  review  team's 
report  with  resp>ect  to  Individual  patients; 

(d)  Action  taken  (or  not  taken)  on  any 
recomnxendatlons   of   the   review   team. 

RELA'nON   OF  QS  TO  VALIDA-nON  SURVEYS 

(VS) 

Section  1903(g)  (2)  requires  that  the 
Secretary,  as  part  of  his  validation  of 
the  States'  fulfillment  of  the  statutory 
UC  requirements,  conduct  on-site  sur- 
veys In  health  care  Institutions.  SRS 
proposes  to  tie  these  validation  surveys 
(VS)  closely  to  the  quarterly  Rowings, 
focusing  the  survey  on  validation  of  the 
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quarterly  showing.  Issues  being  consid- 
ered in  this  connection  sure: 

Should  the  on-site  VS  be  performed 
at  the  same  time  that  the  State  is  col- 
lecting InfOTmatlon  Mi-site  for  its  QS? 
Or  should  the  VS  be  performed  later? 

SSRS  seeks  suggestions  on  a  VS  i<x- 
mat  (or  perhs^is  a  number  of  inter- 
changeable formats)  that  will  be  a  reli- 
able test  of  the  States'  (^Jeration  of  effec- 
tive UC  prc^rams,  while  making  the  most 
efficient  and  economical  use  of  limited 
administrative  resources. 

Consideration  will  be  given,  hi  de- 
signing proposed  regulatory  changes,  to 
written  comments  and  suggestions  on 
these  issues  addressed  to  the  Adminis- 
trator, Social  and  Rehabilitation  Service, 
Department  of  Health,  Education,  and 
Welfare,    P.O.    Box    2366,    Washington, 


D.C.  20013,  and  received  on  or  before 
March  4, 1977.  In  order  to  assure  prompt 
handling  of  comments,  please  refer  to 
MSA-197-N1.  Agencies  and  organiza- 
tions are  requested  to  submit  their  com- 
ments in  duplicate. 

Such  c(Mnments  will  not  be  acknowl- 
edged but  will  be  available  for  pubUc 
inspection  in  Ro<xn  5223  of  the  Depart- 
ment's offices  at  330  C  Street,  S.W., 
Washington,  D.C,  beginning  approxi- 
mately two  weeks  after  publication  of 
this  Notice  in  the  Federal  Register,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  pjn.  (area  code  202- 
245-0950) .  Answers  to  specific  questions 
on  this  Notice  may  be  obtained  by  calling 
Dorothy  Soltys,  202-245-0225. 

This  invitation  to  submit  suggestions 
Is  being  Issued  for  the  purpose  of  obtain- 
ing the  broadest  participation  possible 


in  drafting  regulatory  revisions.  Any 
such  changes  developed  by  the  Service 
wUl  be  published  in  the  regular  manner 
as  a  Notice  of  Ptx^^osed  Rule  Making 
with  a  period  for  comment  by  all  inter- 
ested parties. 
(Sec.    1102,    45    Stat.    647    (42    U.S.C.    1302). 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.714,  Medical  Assistance  Pro- 
gram).) 

Dated:  December  16,  1976. 

Robert  Fulton, 
Administrator,  Social 
and  Retidbilitation  Service. 

Approved:  January  11,  1977. 

Marjorie  Lynch, 
Acting  Secretary. 

[PR  Doc  77-1698  FUed  l-17-77;8:45  am  | 
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This  section  of  the  FEDERAL  REGISTER  contains  documents  othe  r  than  rules  or  proposed  rules  that  are  appltcable  to  the  public.  Notices 
of  hesrincs  and  investigations,  conunittes  meetings,  agency  decisions  and  rulings,  deiecations  of  authority.  Tiling  of  petitions  and  applications 
and  agency  statements  of  organization  and  functions  are  examples  of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

CANNERY  CREEK  TIMBER  SALE 

^  Availability  of  Draft  Environmental 

Statement 

Pursuant  to  section  102(2)  (C)  of  the 
NatiencLl  Environmental  Policy  Act  of 
1969,  the  Forest  Service.  Department  of 
Agrieulture,  has  prepared  a  draft  envi- 
ronmental statement  for  the  Cannery 
Creek  Timber  Sale,  Report  Niunber 
USnA-PS-DES(Adm)  R-10-77-03. 

This  environmental  statement  con- 
cerns a  proposed  timber  sale  Involving 
the  harvesting  of  2.23  million  board  feet 
of  timber. 

This  draft  environmental  statement 
was  transmitted  to  the  CEQ  on  Janu- 
ary 4, 1977. 

copies  are  available  for  Inspection 
during  regular  working  hours  at  the  fol- 
lowing locations : 

USDA,    Forest    Service,    South    Agriculture 
Bldg..  Room  3231,  12th  St.  and  Independ- 
ence Ave.  SW.,  Washington.  D.C.  20250. 
V.3.  Department  of  Agriculture.  Forest  Serv- 
ice,    Alaska     Region.     Federal     Building, 
Janeau,  Alaska  99802. 
Forest  Supervisor,  Chugach  National  Forest. 
aS21  E.  Northern  Ughts  Blvd.,  Room  230, 
Ancbontge,  Alaska  99504. 
Forest  Supervisor,  Chatham  Area,  Tongoss 
National  Forest,  Federal  Building,   Sltks, 
Alaska  9983S. 
Forest  Supervisor,  Stlklne  Area,  Tongass  Na- 
tional   Forest,    FedersU    Bldg.,    Petersburg, 
Alaska  99833. 

Forest  Supervisor,  Ketchikan  Area,  Tongass 
National  Forest,  Federal  Building,  Room 
313,  Ketchikan.  Alaska  99901. 

A  limited  number  of  single  copies  are 
available  upon  request  to  Clay  G.  Beal, 
Forest  Supervisor,  Chugach  National 
Forest,  2221  E.  Northern  Lights  Blvd., 
Room  230,  Anchorage,  Alaska  99504. 

Copies  of  the  environmental  statement 
have  been  sent  to  various  Federal,  State, 
and  local  agencies  as  outlined  in  the 
CEQ  guidelines. 

Comments  are  invited  from  the  public 
and  from  State  and  local  agencies  which 
are  authorized  to  develop  and  enforce 
envinmmental  standards,  and  from 
Federal  agencies  having  jurisdiction  by 
law  or  special  expertise  with  respect  to 
any  environmental  impact  Involved  for 
which  comments  have  not  been  re- 
quested specifically. 

Comments  concerning  the  proposed 
'  action  and  requests  for  additional  infor- 
mation should  be  addressed  to  Clay  G. 
Beal,  Forest  Supervisor.  Chugach  Na- 
tional Forest,  2221  E.  Northern  Lights 
Blvd.,  Room  230,  Anchorage,  Alaska 
99504.  Comments  must  be  received  by 


March  15,  1977  in  order  to  be  CMisidered 
in  the  preparation  of  the  final  envlitm- 
mental  statement. 

Clay  G.  Bkal, 
Forest  Supervisor,  Chugach  Na- 
tional Forest,  Alaska  Region. 

January  4,  1977. 

[PR  Doc.77-14€7  Filed  l-17-77;8:45  ami 


UND  USE  PLAN  FOR  THE  ROGUE- 
ILLINOIS  PLANNING  UNIT 

Availability  of  Draft  Environmental 
Statement 

The  Notice  of  Availability  for  the 
Land  Use  Plan  for  the  Rogue-Illinois 
Planning  Unit,  Siskiyou  National  Forest, 
Oregon,  USDA-FS-R6-DES-(Adm)-77- 
2  that  appeared  in  Federal  Register  Vol. 
41,  No.  238,  Thursday,  December  9,  1976 
is  corrected  to  extend  the  review  period 
to  February  14,  1977. 

Dale  L.  Farley, 
Acting  Forest  Supervisor. 

January  10,  1977. 
I FR  Doc .77-1 501  Filed  1-17-77:8:45  am] 


WlUamette    National    Forest,    210    E.    11th 

Street,  Eugene,  Oregon  97402. 
Oregon  Dunes,  National  Recreation  Area,  855 

Highway  Avenue,  Reedsport,  Oregon  97467. 

A  limited  number  of  single  cc^ies  are 
available  upon  request  to  Regional  For- 
ester, Pacific  Northwest  Region,  319  SW 
Pine  Street.  P.O.  Box  3623,  Portland, 
Oregon  97208.  ^ 

Copies  ot  the  environmental  statement 
have  been  sent  to  various  Federal,  State, 
and  local  agencies  as  outlined  in  the 
Council  on  Environmental  Quality 
Guidelines. 

EiNAR  L.  ROGET, 

Acting  Deputy  Chief. 

January  10,  1977. 

[FR  Doc.77-1500  Filed  1-17-77:8:45  am] 


OREGON  DUNES  NATIONAL  RECREATION 
AREA  WILDERNESS  SUITABILITY 

Availability  of  Final  Environmental 
Statement 

Pursuant  to  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Forest  Service,  Department  of 
AsEriculture,  has  prepared  a  final  envi- 
ronmental statement  for  the  Oregon 
Dunes  National  Recreation  Area  Wilder- 
ness Suitability,  USDA-FS-PES(Adm) 
75-05. 

The  environmental  statement  con- 
cerns a  review  of  the  lands  within  the 
Oregon  IXmes  National  Recreation  Area 
and  recommendation  relative  to  its  suit- 
ability for  inclusion  in  the  National  WU- 
demess  Preservation  System,  within 
Lane,  IDouglas  and  Coos  Coimties,  State 
of  Oregon,  Siuslaw  National  Forest. 

This  final  environmental  statement 
was  transmitted  to  CEQ  on  January  10, 
1977. 

Copies  are  available  for  inspection 
during  regular  working  hours  at  the  fol- 
lowing locations: 

U3DA,  Forest  Service,  South  Agriculture 
Bldg.,  Room  3210,  12th  St.,  and  Independ- 
ence Ave.,  SW,  Washington,  DC  20250. 

xrSDA,  Forest  Service,  Pacinc  Northwest  Re- 
gion, 319  SW  Pine  Street,  Portland.  Oregoa 
97208. 

Siuslaw  National  Forest.  646  SW  Second 
Street,  Corvallls,  Oregon  97330. 


I 


RECOMMENDED  MANAGEMENT  PLAN  FOR 
OREGON  DUNES  NATIONAL  RECREA- 
TION AREA 

Availability  of  Final  Environmental 
Statement 

Pursuant  to  section  102(2)  (C)  of  the 
National  Enviroimiental  Policy  Act  of 
1969,  the  Forest  Service,  Department  of 
Agriculture,  hsis  prepared  a  final  environ- 
mental statement  for  the  proposed  Ore- 
gon Dunes  National  Recreation  Area 
Management  Plan.  USDA-FS-R6  FES 
(Adm)  75-01. 

The  environmental  statement  con- 
cerns proposed  management  and  devel- 
opment proposals  for  lands  located  with- 
in the  boundaries  of  the  Oreg<Mi  Dunes 
National  Recreation  Area,  located  within 
Lane.  Douglas  and  Coos  Counties,  State 
of  Oregon. 

This  final  environmental  statement 
was  transmitted  to  CEQ  on  January  10, 
1977. 

Copies  are  available  for  inspection 
during  regular  working  hours  at  the  fol- 
lowing locations: 

USDA,  Forest  Service,  South  Agriculture 
Bldg..  Room  3210,  12th  Street  &.  Independ- 
ence Ave.  SW,  Washington,  DC  20250. 

USDA.  Forest  Service,  Pacific  Northwest  Re- 
gion. 319  SW  Pine  Street,  Portland,  Oregon 
97208. 

Siuslaw  National  Forest,  545  SW  Second 
Street,  Corvallls,  Oregon  97330. 

WlUamette  National  Forest,  210  E.  11th 
Street,  Eugene,  Oregon  97402. 

Oregon  Dunes,  National  Recreation  Area. 
856  Highway  Avenue,  Reedsport,  Oregon 
97467. 

A  limited  number  of  single  copies  are 
available  upon  request  to  Regional  For- 
ester, Pacific  Northwest  Region,  319  SW 
Ptne  Street,  P.O.  Box  3623,  Portland, 
Oregon  97208. 
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Copies  of  the  environmental  statement     tlon  of  the  final  environmental  state- 
have  been  sent  to  variolus  I  cderal,  state     ment. 


and  locsJ  agencies  as '  outlined  In  the 
CEQ  guidelines. 

ElMAR  L.  ROGET, 

Acting  Deputy  Chief. 

January  10, 1977. 
[FR  Doc.77-1499  FUed  l-17-77;8:45  ami 


Carl  W.  Swaitsoh, 
Environmentai  Coanrdinator, 
Alaska  Region. 
January  6.  1977. 
[FR  Doc.77-1466  Filed  1-17-77:8:43  am] 


U.S.  BORAX  MINING  ACCESS  ROAO  FOR 
THE  QUARTZ   HILL  PROSPECT 

Availabil'rty  of  Draft  Environmental 
Statement 

Pursuant  to  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Forest  Service,  Department  of 
Agriculture,  has  prepared  a  draft  envi- 
ronmental statement  for  the  U.S.  Borax 
Mining  Access  Rocul  for  the  Quartz  Hill 
Prospect,  USDA-FS-DES( Adm) -77-04. 

The  U.S.  Borax  &  Chemical  Corpora- 
tion, in  behalf  of  Pacific  Coast  Mines, 
Inc.,  has  proposed  to  develop  a  mining 
exploratlcm  road  due  east  of  Ketchikan 
on  the  mainland  of  southeast  Alaska. 
This  road  Is  to  be  used  for  intensive  de- 
velopment drilling  of  the  prospect  to 
depths  below  600  feet  and  for  the  extrac- 
tion of  about  500  tons  of  ore  for  pilot 
testing  (biilk  sampling) . 

Tills  draft  environmental  statement 
was  transmitted  to  CEQ  on  January  6, 
1977. 

Copies  are  available  for  inspection  dur- 
ing regular  working  hours  at  the  follow- 
ing locations: 

USDA.  Forest  Service,  South  Agricultural 
Bldg.,  Boom  3231,  12th  St.  and  Independ- 
ence Ave.  SW..  Washington.  D.C.  90B50. 

USDA,  Forest  Service,  Alaska  Region,  Federal 
Office  Bldg.,  Juneau,  Alaska  99803. 

Forest  Supervisor,  Chatham  Area,  Tongass 
Nati<»ial  Forest,  Federal  BuUdlng.  Sitka, 
Alaska  99836. 

Forest  Supervisor,  Stiklne  Area,  Tongass  Na- 
tional Forest,  Federal  Building,  Petersburg, 
Alaska  99833. 

Forest  Supervisor,  Ketchikan  Area,  Tongaas 
National  Forest,  Federal  BuUdlng,  Boom 
313,  Ketchikan,  Alaska  99901. 

A  limited  number  of  single  copies  are 
available  upon  request  to  Forest  Super- 
visor, Ketchikan  Area,  Tongass  National 
Forest,  P.O.  Box  2278r  Ketchikan,  Alaska 
99901. 

Copies  of  the  envtronmental  statement 
have  been  sent  to  various  Federal,  State 
and  local  agencies  as  outlined  in  the  CEQ 
guidelines. 

Comments  are  Invited  from  the  public, 
and  iToxa  state  and  local  agencies  which 
are  authorized  to  develop  and  enforce 
environmental  standards,  and  from  Fed- 
eral agencies  having  Jurisdiction  by  law 
or  special  expertise  with  re^>ect  to  any 
environment^  Impact  involved  for  which 
comments  have  not  beoi  requested 
specifically. 

Comments  ouiceming  the  pn^;>osed 
action  and  requests  for  additional  infor- 
mation should  be  addressed  to  J.  8.  Wat- 
son, Forest  Supervisor.  Ketchikan  Area. 
Tongass  NatiooBl  Forest.  P.O.  Bos  2378. 
Ketchikan,  Alaska  99901.  Comments 
must  be  received  by  Mandi  ft,  19T7  tn 
order  to  be  considered  In  the  prepara- 


Rural  Electrification  Administration 

BIG  RIVERS  ELECTRIC  CORP. 

Proposed  Loan  Guarantee 

Under  the  authority  of  Pub.  L.  9^-32 
(87  Stat.  65)  and  in  conformance  with 
aiHihcable  agency  ptdicies  and  procedures 
as  set  f<H-th  in  REA  Bulletin  20-22 
(Guarantee  of  Loans  for  Bulk  Power 
Supply  Facilities) ,  notice  is  hereby  given 
that  the  Administrator  of  REA  will  con- 
sider providing  a  guarantee  supported  by 
the  full  faith  and  credit  of  the  United 
States  of  America  for  a  loan  in  the  ap- 
proximate am^ount  of  $7,100,000  to  Big 
Rivers  Electric  CorpcHntion,  of  Haider- 
son,  Kentucky.  These  locui  funds  will  be 
used  to  finance  the  purchase  of  an  ad- 
ditional fuel  supply  to  assure  a  60-day, 
c<mtiniK)Us  bum,  supi^  of  coal  on  hand 
for  the  borrower's  existing  generation 
system. 

Legally  organised  lending  agencies 
capahle  of  making,  holding  and  servic- 
ing the  loan  pnnwaed  to  be  guaranteed 
may  obtain  InfonnatkMi  on  the  proposed 
project,  IncJuding  the  eogineeiing  and 
ecMiomic  feasibility  studies  and  the  inro- 
poeed  schedule  for  the  advances  to  the 
borrower  of  the  gUBf anteed  loan  funds 
from  Mr.  Marshall  R.  Dorsey,  Manager, 
Big  Rivers  Electrte  CtyrponiaxxL,  P.O.  Box 
24.  HendeistHi,  Kentucky  42420. 

In  order  to  be  considered,  proposals 
must  be  submitted  on  or  before  Frtmiary 
17,  1977  to  Mr.  Dorsey.  The  rlgbt  Is  re- 
served to  give  such  omsideratkn  and 
make  such  evalutkn  or  other  dlsposi- 
tk»  of  all  proposals  received,  as  Big 
Rivers  and  REA  deem  approprtete.  Pro- 
spective lenders  are  advised  that  the 
guaranteed  financing  for  this  project  is 
available  from  the  Federal  Financing 
Bank  iinder  a  standing  agreement  wltti 
the  Rural  Electrifieatioa  Administration. 

Copies  of  REA  Bulletin  20-22  are 
available  from  the  Director,  Informatkm 
Services  Division,  Rural  Electrification 
Administration.  U.S.  Departanent  of 
Agriculture,  Washington,  D.C.  20250. 

Dated  at  Washington.  D.C,  this  124h 
day  of  January-.  1977. 

David  A.  HAim, 
Administrator, 
Rural  Electrification  Administration. 

[FR  DOC77-1800  Piled  1-17-77;  8:4S  am] 

BOARD  FOR  INTERNATIONAL 
BROADCASTING 

PRIVACY  ACT  OF  1974 

Adoption,  Additional  Routine  Use  Payroll 
Records  System 

Jantjaby  6. 1977. 
On  December  7,  19741.  ttiere  waa  pub- 
lished in  the  Federal  Register  ^41  FR 


53517)  a  notice  of  proposed  additional 
routine  use  for  the  system  of  records 
designated  'Tayroll  Records— BIB-2.- 
mterested  parties  were  given  the  (H>Por- 
tunity  to  submit  comments  on  the  addi- 
tional routine  use  contained  in  that  no- 
tice, no  later  than  January  6,  1977. 

No  comments  have  been  received,  and 
the  prt>posed  additional  routine  use  for 
this  system  of  records  is  hereby  adopted 
without  change  and  is  set  forth  below. 

Effective  date:  January  6,  1977. 

Signed  at  Washington,  D.C.  on  Janu- 


Walter  R.  Roberts, 
Executive  Director. 

BIB-2. 


ary  6,  1977. 


Svstem  name : 

Payroll  Records — Board  for  Interna- 
tional Broadcasting. 

System  location: 

General  Services  Admimstration.  Re- 
gion Three  OfiOce;  coi^es  held  by  the 
Board  for  Intematioxial  Broadcasting. 
(OS A  holds  records  for  the  Board  for  In- 
ternational Broadcasting  under  con- 
tract.) 

CatPgorirs  of   r^rord?   mainlainrd    in   the 
system: 

Varied  payroll  records,  including, 
among  other  documents,  time  and  at- 
tendance cards ;  payment  vouchors;  com- 
prehensive listing  of  employees:  health 
benefits  records,  requests  for  deductions; 
tax  forms,  W-2  forms,  overtime  requests; 
leave  data;  retirement  records.  Records 
are  used  by  the  Board  for  International 
Broadcasting  and  OSA  emt^oyees  to 
maintain  adequate  payroll  Information 
for  the  Board  for  International  Broad- 
casting employees,  and  otherwise  by  the 
Board  for  International  Broadcasting 
and  GSA  employees  who  have  a  need  for 
the  record  in  the  performance  of  their 
duties. 

Aut}iorit>  for  the  !«ysteni: 

31  U.S.C..  generally.  Also,  Pub.  L.  93- 
129,  as  amended. 

Routine  use  of  re<'ord»: 

See  Aiv^idix.  Records  also  are  dis- 
closed to  GAO  for  audits;  to  the  Internal 
Revenue  Service  for  investigation;  and 
to  private  attorneys,  pursuant  to  a  power 
of  attorney. 

A  c(H>y  of  an  employee's  Department  of 
the  Treasury  Form  W-2,  Wage  and  Tax 
Statement,  also  is  disclosed  to  the  State, 
city,  or  other  local  Jurisdiction  which  is 
authorized  to  tax  the  employee's  com- 
pensation. The  record  will  be  provided  in 
accordance  with  a  wlthhcdding  agree- 
ment between  the  State,  city,  or  other 
local  jurisdiction  and  the  Department  of 
the  Treasury  pursuant  to  5  U.S.C.  5516, 
5517,  or  5520,  or  in  the  absence  thereof,  in 
response  to  a  written  request  from  an 
appropriate  official  ol  the  taxing  Juris- 
dictiOD  to  the  Budget  and  Administrative 
Officer,  Board  for  International  Broad- 
casting, Suite  430.  1030  Fifteenth  Street, 
N.W..  Washington,  D.C.  20005.  The  re- 
quest most  tnchide  a  copy  of  the  applica- 
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ble  statute  or  ordinance  authorizing  the 
taxation  of  compensation  and  should  In- 
dicate whether  the  authcMity  of  the  juris- 
diction to  tax  the  employee  is  based  on 
place  of  residence,  place  of  employment, 
or  both. 

Pursuant  to  a  withholding  agreement 
between  a  city  and  the  Department  of 
the  Treasury  (5  UJS.C.  5520),  copies  of 
executed  city  tax  withholding  certifi- 
cates shall  be  furnished  the  city  in  re- 
sponse to  written  request  from  an  ap- 
propriate city  official  to  the  Budget  and 
Administrative  Officer  of  the  Board  for 
International  Broadcasting. 

In  the  absence  of  a  withholding  agree- 
ment, the  Social  Security  Number  will  be 
fiUDlshed  only  to  a  taxing  Jurisdiction 
which  has  furnished  this  agency  with  evi- 
dence of  its  independent  authority  to 
compel  dlsclosiire  of  the  Social  Security 
Number,  In  accordance  with  Section  7  of 
the  Privacy  Act,  Pub.  L.  93-579. 

Policies  and  practices  for  storing  and  re- 
trieving, assessing,  retaining  and  dis- 
posing of  records  in  the  system: 

Storage: 

Paper  and  microfilm. 

Retrievability  and  accessing: 

Social  Security  Number. 

Safeguards: 

Stored  in  gtiarded  building;  released 
only  to  authorized  personnel. 

Retention  and  disposal : 

Disposition  of  records  shall  be  in 
accordance  with  the  HB  GSA  Records 
Maintenance  and  Disposition  System 
(OADP  1820.2). 

Syatem  manager: 

Budget  and  Administrative  Officer; 
Board  for  lntematl(»ud  Broadcasting, 
Suite  430,  1030  Fifteenth  Street  NW., 
Washington.  D.C.  20005. 

Notification  procedures: 

Refer  to  Board  for  International 
Boardcasting  access  regulations  con- 
tained In  1  CFR  Fart  415. 

Record  access  procedures: 

Refer  to  Board  for  International 
Broadcasting  access  regulations  con- 
tained in  1  CFR  Part  415. 

Contesting  records  procedure*: 

Refer  to  Board  for  International 
Broadcasting  access  regulations  con- 
tained in  1  CFR  Part  415. 

Categories   of   sources   of   records   in   the 
system : 

The  subject  individual;  the  Board  for 
International  Broadcasting. 

Appendix — Boaao  por  International 
Brchu>casting 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or  po- 
tential violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
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particular  program  statute,  or  by  regu- 
lation, rule  or  order  Issued  pursuant 
thereto,  the  relevant  records  in  the  sys- 
tem of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  federal,  state,  local  or  foreign, 
charged  with  the  responsibility  of  inves- 
tigating or  prosecuting  such  violation  or 
charged  with  enforcing  or  implement- 
ing the  statute,  or  rule,  regulation  or 
order  issued  pursuant  thereto. 

A  record  from  this  system  of  records 
may  be  disclosed  as  a  "routine  use"  to  a 
federal,  state  or  local  agency  maintain- 
ing civil,  criminal  or  other  relevant  en- 
forcement information  or  other  pertinent 
information,  such  as  current  licenses, 
if  necess£U7  to  obtain  information  rele- 
vant to  an  agency  decision  concerning 
the  hiring  or  retention  of  an  employee^ 
the  issuance  of  a  security  clearance,  the 
letting  of  a  contract  or  the  Issuance  of  a 
license,  grant  or  other  benefit. 

A  record  from  this  system  of  records 
may  be  disclosed  to  a  federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an  em- 
ployee, the  issuance  of  a  security  clear- 
ance, the  reporting  of  an  Investigation  of 
an  employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  Information  is  relevant 
and  necessary  to  the  requesting  agencyls 
decision  in  the  matter. 

A  record  from  this  system  of  records 
may  be  disclosed  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  equal  emplosonent  opportu- 
nity investigator,  arbitrator  or  other  duly 
authorized  official  engaged  in  investiga- 
tion or  settlement  of  a  grievance,  com- 
plaint, or  appeal  filed  by  an  employee.  A 
record  from  this  syston  of  records  may 
be  disclosed  to  the  United  States  Civil 
Service  Commission  in  accordance  with 
tbe  agency's  responsibility  for  evaluation 
and  oversight  of  federal  personnel  man- 
agement. 

A  record  from  this  syston  of  records 
may  be  disclosed  to  officers  and  employees 
of  a  federal  agency  for  purposes  of  audit. 
The  information  contained  in  this  sys- 
tem of  records  will  be  disclosed  to  the  Of- 
fice of  Management  and  Budget  In  con- 
nection with  Qie  review  of  private  rell^ 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
ooordinaticm  and  clearance  process  as  set 
forth  in  that  Circular. 

A  record  f  nnn  this  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Member  of  Congress  or  to  a  Congression- 
al staff  memb^  in  response  to  an  inquiry 
of  the  Congressional  office  made  at  the 
request  of  the  individual  about  whom  the 
record  is  maintained. 

A  record  from  this  system  of  records 
may  be  disclosed  to  ot&cers  and  employ- 
ees of  the  General  Services  Administra- 
tion in  connection  with  adminlstratlTe 
s^Tices  provided  to  this  agency  under 
agreement  with  OSA. 

IPR  Doc.77-1487  FUed  l-17-77;8:46  am] 


CIVIL  AERONAUTICS   BOARD 

(Docket  29789] 

HOUSTON/NEW  ORLEANS-YUCATAN 
ROUTE  PROCEEDING 

Reassignment  of  Proceeding 

This  proceeding  has  been  reassigned 
from  the  undersigned  to  Administrative 
Law  Judge  Arthur  S.  Present.  Future 
communications  should  be  addressed  to 
Judge  Present. 

Dated  at  Washington,  D.C,  January 
12,  1977. 

Henry  M.  Switkay, 

Acting  Chief 
Administrative  Law  Judge. 

|FR  Doc.77-1580  Piled  l-17-77;8:46  am] 


I  Order  77-1-44;  Docket  29123;  Agreement 
C-A.B.  26352  B-1  and  Rr-2] 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Agreement  Relating  to  Passenger  Fare 
Matters 

Issued  under  delegated  authority  Jan- 
uary 10. 1977. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  carriers, 
foreign  air  carriers,  and  other  carriers 
embodied  in  the  resolutions  of  the  Joint 
Traffic  Conferences  of  the  International 
Air  Transport  Association  (lATA).  The 
agreement,  adopted  by  mall  vote,  has 
been  assigned  \he  above  C.A.B.  agrree- 
ment  number. 

The  agreement  would  amend  the  res- 
olution establishing  first-class  and  econ- 
omy-class fares  between  Benghazi  and 
Japan/Korea  so  that  those  fares  need 
not  be  higher  than  the  corresponding 
fares  between  Tripoli  and  Japan/Korea, 
thus  reflecting  Benghazi's  status  as  the 
gateway  point  from  Libya  to  the  Far 
East. 

Consistent  with  our  prior  approval, 
we  will  approve  the  agreement  insofar 
as  the  fares  established  under  this  res- 
olution are  comblnable  with  fares  to/ 
from  the  United  States  and  thus  have 
indirect  application  in  air  transporta- 
tion as  defined  by  the  Act. 

Pursuant  to  authority  duly  delegated 
by  the  Board's  Regulations  14  CFR  385.- 
14,  it  is  not  found  that  Resolutions  JT23- 
(Biail  83)055  and  JT23(MaU  83)065 
which  are  incorporated  in  Agreement 
C.A.B.  26352,  and  which  have  Indirect 
application  in  air  transp<niation  as  de- 
fined by  the  Act,  are  adverse  to  the  pub- 
lic interest  or  in  violation  of  the  Act. 

Accordingly,  it  is  ordered  That:  Agree- 
ment C.AJB.  26352,  R-1  and  R-2,  be  and 
hereby  is  approved. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  ord«r,  pursuant  to  the 
Board's  Regulations,  14  CFR  385.50,  may 
file  such  petitions  within  ten  days  after 
the  date  of  service  of  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
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Board  upon  expiration  of  the  above  peri- 
od, unless  within  such  period  a  petltlaa 
for  review  thereof  is  filed  or  the  Board 
gives  notice  that  it  will  review  this  order 
on  Its  own  motlcoi. 

This  order  will  be  published  in  the 
Federal  Register. 

Phyllis  T.  Kaylor. 

SeereUury. 

1  PR  Doc.77-1583  Filed  l-17-77;8:46  am] 


(Docket  27813;  Agreement  CAS.  36064,  B-1 
through  B-IS.  R-15] 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

North/Central  Pacific  Passenger  Fares 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washingtcm,  D.C.  on  the 
1 1th  day  of  January,  1977. 

Agreement  adopted  by  the  Joint  Traf- 
fic Conferences  of  the  International  Air 
Transport  Association  relating  to  North/ 
Central  Pacific  passenger  fares. 

By  Order  76-8-147,  August  27,  1976, 
the  Board  directed  the  U.S.  carrier  mem- 
bers of  the  International  Air  Transport 
Association  (lATA)  to  submit  justiflca- 
ticm  in  support  of  an  agreement  which 
would  close  North/Central  Pacific  fares 
through  March  31,  1977.'  Northwest  Air- 
lines, Inc.  (Northwest),  although  not  a 
member  of  lATA,  wsis  likewise  directed 
to  file  pertinent  economic  data. 

Pan  American  World  Airways,  Inc. 
(Pan  American),  the  only  U.S.  LATA 
member  providing  service  over  the 
North/Central  Pacific,  has  submitted 
economic  data  as  directed,  as  has  North- 
west. Two  supplemental  carriers.  Trans 
International  Airlines,  Inc.  (TIA)  and 
World  Airways,  Inc.  (World),  have 
jointly  filed  initial  comments  and  objec- 
tions, as  well  as  reply  comments,  and  the 
Puget  Sound  Traffic  Association  (PSTA) 
has  filed  reply  comments.  Finally.  Pan 
American  has  filed  a  motion,  which  will 
be  granted,  to  file  an  otherwise  unauthor- 
ized document  in  response  to  the  reidy 
comments  of  TIA,  World,  and  PSTA. 

The  Agreekent 

The  agreement  proposes  an  Increase 
of  three  percent  in  normal  economy 
fares,  and  a  five  percent  increase  in  first- 
class  and  most  promotional  fares  be- 
tween the  U.S.  west  coast/Honolulu  and 
Japan.  The  basic-season  group  inclusive- 
tour  (GIT)  fare  would  be  increased  by 
an  additional  $50  over  the  five  percent 
increase,  and  group- 100  affinity  fares  ap- 
plicable to  U.S. -originating  trafSc  would 
be  increased  by  ten  percent.  Most  fares 
between  Alaska  and  Japan  would  remaki 
at  present  levels,  although  first-class 
fares  would  be  increased  by  four  percent, 
and  the  basic-season  GIT  and  group-100 
affinity  fares  would  be  Increased  by  $25 
and  10  percent,  respectively. 

Fares  to  Asian  destinations  other  than 
Japan  would  remain  at  present  levels. 

*■  AgrBMaent  CA.B.  96094. 11-14.  whlck  dMte 
wttli  Jap«B-«rlgfB*ttB«  group— S0,A4e  teela- 
st^e-tour  fttfM  baa  been  fWi|iooa<  of  bf  ttM 
Board  tn  Carder  76-9-160,  Septea»b«r  90,  ivn> 
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with  the  exception  of  first-class  and 
basic  seasqa  GIT  fares  which  wotdd  be 
increased  by  four  percent  and  $50  ($25 
from  Alaska) ,  re^Tectlvdy.  In  addition, 
the  agreement  proposes  two  itNmdtrip 
30/120-day  excursion  fares:  one  for  east- 
bcmnd-CH-iglnating  travel  to  the  Western 
Hemisphere,  the  other  for  westbound 
travel  from  Canada,  which  Is  set  at  a 
lower  level  than  that  proposed  for  east- 
bound  travel  Finally,  the  agreement 
would  eliminate  stopover  restrictions 
previously  applicable  to  travel  on  the 
GIT  fares,  and  would  permit  individual 
return  from  the  last  point  of  embarka- 
tion in  Asia  to  point  of  origin  in  the 
Western  Hemisphere. 

Carrier  Jttstification 

Pan  American  anticipates  that,  for  the 
year  ending  September  1977,  the  agree- 
ment will  produce  a  $5.0  million  increase 
in  revenue,  1.7  percent  above  that  other- 
wise forecast  at  present  fares.  The  car- 
rier states  that  it  sustained  an  operating 
loss  of  $18.9  million  and  a  —3.7  percent 
return  on  Investment  (ROD  during  the 
historical  period.  It  forecasts  an  operat- 
ing profit  of  $10.0  million  and  an  ROI  of 
5.3  percent  during  the  forecast  period 
under  present  fares,  and  an  operating 
profit  of  $14.6  million  and  a  ROI  of  6.8 
percent  under  the  fares  proposed.  These 
estimates  are  based  upon  a  historical 
load  factor  of  41.6  percent,  and  forecast 
load  factors  of  50.2  and  49.9  percent  im- 
der  present  and  proposed  fares,  respec- 
tively. The  Improved  load  factors  stem 
from  an  expected  16.8  percent  Increase 
in  traffic,  coupled  with  a  3.3  percent  de- 
cline in  capacity  offered. 

Pan  American  contends  that  the  three 
to  five  percent  increases  in  U.S. -Japan 
fares  serve  only  to  realign  these  fares 
with  other  fares  between  this  country 
and  Asia,  for  which  similar  increases 
were  approved  in  May  1976: '  that  the 
additional  Increases  in  the  basic-season 
GIT  and  group-100  affinity  fares  are  an 
effort  to  reduce  discounts  which  now  ex- 
ceed 50  percent  from  the  normal  econ- 
omy fare;  and  that  the  Indlvldual-retum 
option  on  the  GIT  fare  Is  necessitated  by 
cmrent  practices  of  competitive  ntm- 
lATA  carriers.  The  carrier  further  main- 
tains that  the  eastbound  Asla-orieinating 
30/120-day  excursion  fare  is  required  to 
ston  the  capture  of  traffic  by  competing 
■non-IATA  carriers  resulting  Irom  their 
overt  offering  ot  non-tariff  f sires  at  levels 
and  conditions  more  liberal  than  those 
proposed  in  the  agreement.  Finally.  Pan 
American  states  that  the  Csmadlan- 
orlginating  30/120-day  excursion  fare 
proposed  by  the  LATA  agreement  Is  simi- 
lar to  a  present  fare  unflaterally  filed 
from  Canada  and  avaUable  in  tariffs 
from  certain  VS.  points  by  combination 
of  fares  over  Canada. 

In  anticipation  that  the  issue  of 
cwnmon-faring  Seattle  with  other  U.S. 
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west-coast  cities  would  again  be  raised. 
Pan  American  contends  that  this  prac- 
tice is  for  the  purpose  of  enabling  the 
lATA  carriers  to  compete  equally  for  all 
continental  U.S.  traffic:  that  Northwest, 
unlike  the  LATA  carriers,  has  nonstop 
route  authority  to/from  Seattle  and.  as 
a  result,  already  holds  a  competitive  edge 
in  terms  of  elapsed  time;  that  over  the 
routings  Pan  American  actually  oper- 
ates, Seattle-Far  East  fares  are  lower  on 
a  per -mile  basis  than  are  fares  from 
other  west-coast  cities:  and  that  de- 
comtnon-fso'lng  would  impact  adversely 
upon  the  competitive  posture  of  various 
Pacific  carriers,  raise  problems  with  for- 
eign governments,  and  disrupt  Califor- 
xila-Par  East  services.  The  carrier  argues 
that  the  Board  has  approved  and  the 
courts  have  upheld  Seattle-west  coa-^^t 
common-faring:  that  in  seeking  a 
change,  the  burden  is  ui>on  the  com- 
plainant to  show  that  it  would  be  just, 
reasonable,  and  otherwise  not  unlawful; 
and  that  the  proper  f onun  for  full  exam- 
ination of  the  Impact  of  de-common- 
faring  Seattle  is  the  investigation  recom- 
mended by  the  administrative  law  judge 
in  his  InltlsJ  Decision  in  the  Domestic 
Common  Fares  Investigation  (DCFI) 
case.  Docket  27330.* 

Northwest  states  that  the  proposed 
fare  increases  will  provide  $4.2  million 
in  additional  revenue.  2.3  percent  above 
that  forecast  at  present  fares  for  the  year 
end:ng  September  1977.  The  carrier 
states  that  it  earned  a  $9.0  million  oper- 
ating prt^t  and  an  ROI  of  3J6  percent 
during  the  historical  year  aided  Jime 
1976.  anticipates  an  operating  profit  of 
$8.9  million  and  an  ROI  of  2.92  percent 
during  the  forecast  period  under  present 
fares,  and  an  operating  profit  of  $12.4 
mlllioQ  and  an  ROI  of  3.81  percent  un- 
der the  proposed  fares.  Its  estimates  are 
based  upon  load  factors  of  49.5  percent 
in  the  historical  period,  and  51.0  percent 
during  the  forecast  period  under  both 
present  and  prc^Dosed  fares.  The  im- 
proved load  factor  appears  to  be  the 
result  of  a  7.0  percent  increase  in  antic- 
ipated traffic,  offset  by  a  lesser  3.7  per- 
cmt  Increase  in  forecast  capacity. 

ComCEHTS  AHD  CARRIER  RSSPOIfSES 

In  generaL  TIA  and  World  contend 
again  that  further  increases  in  normal 
fares  should  be  disallowed,  but  express 
some  approval  of  the  fact  that  the  low 
UJ3.-Japan  promotional  fares  would  be 
increased  in  greater  percentage  degree 
than  would  be  the  normal  faxes.  How- 
ever. t>oth  object  to  continuation  of  eec' 
tain  promotl<»ial  fares,  particularly  urg- 
ing elimination  of  the  group-100  affinity 
fare  on  the  grounds  that  it  ccmtinues  to 
reflect  a  discount  from  normal  economy - 
class  fares  in  excess  of  50  percent;  that 
it  is  below  fully-allocated  costs;  and  that 


*  Order  76-6-1S8.  May  28.  1976.  In  XhaX 
order  tfaa  Board  disapproved  Increases  In  TJ.S.- 
origlnatlng  fares  to  Japan  In  the  absence  ot 
similar  Increases  in  Japan-orlgtBatlng  fares 
to  the  united  States. 


*  The  InlUai  Decision,  presently  under  re- 
vlaw  by  the  Board,  recommended  deferral  of 
final  disposltlOB  of  the  Hawall-UJS.  mainland 
gateway  eotnmoa-f arlng  queatloii  p«T»«tng  m. 
vestlgatlon  of  those  fares  In  the  overall  con- 
tat  or  the  total  International  Paelfle  fare 
structure. 
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it  has  not  yet  been  fully  and  specifically 
justified.  In  essence,  they  argue  that  it 
is  psedatory  and,  In  reality,  a  "part-char- 
ter" fare. 

The  supplemental  carriers  urge  de- 
ferral of  action  on  the  Japan-originat- 
ing group-30/40  GIT  fares,  and  request 
that  the  Board  direct  the  participating 
carriers  to  provide  additional  data  show- 
ing the  historical  and  forecast  impact  of 
that  fare  on  trafiSc  traveling  on  other 
fares,  the  fare's  relationship  to  cost,  and 
Its  historic  yield  (net  of  commission) . 
They  contend  that  this  is  necessary  since 
these  fares  are  being  further  decreased 
In  the  shoulder  season;  that  the  basic- 
season  fares  are  set  at  levels  approximat- 
ing discoimts  of  50  percent  from  the  nor- 
mal economy  fare;  and  that  the  CEU-riers 
apparently  disagree  on  the  impact  of 
these  fares  on  their  respective  systems.* 

Pan  American,  on  the  other  hajid, 
argues  that  both  the  group-100  aflBnity 
and  group-30/40  GIT  fares  produce 
yields  which  cover  total  operating  costs, 
are  almost  entirely  generative,  are  suf- 
ficiently restrictive  to  preclude  diversion, 
and  thus  profitable  as  demonstrated  in 
its  Justification.  The  carrier  contends 
that  advocacy  of  fully-allocated  cost 
pricing  by  TIA  and  World  is  motivated 
by  their  desire  to  prevent  price  competi- 
tion between  scheduled  and  charter  serv- 
ices; that  this  pricing  methodology  has 
no  basis  in  economic  theory  or  business 
practice;  that  the  Board  has  recognized 
that  each  fare  cannot  be  expected  to 
meet  the  fully-allocated  costs  of  service; 
and  that  the  relevant  standard  is  incre- 
mental cost.  Finally,  Pan  American 
denies  that  the  group-100  affinity  fare 
is  anti-competitive,  arguing  that  neither 
supplemental  carrier  has  demonstrated 
resultant  injury;  that  the  fare  has  little 
impact  upon  charter  competition;  and 
that  the  real  problem  lies  with  the  re- 
strictive charter  policy  of  the  Japanese 
GoTemment  which  caimot  be  addressed 
by  the  LATA  carriers  or  the  Board  with- 
in the  context  of  its  evaluation  of  lATA 
agreements. 

PSTA  continues  bo  maintain  that  the 
Board  is  required  to  end  the  inequiites 
-suffered  by  Seattle,  and  requests  that  the 
Board  condition  the  agreement  to  re- 
quire mileage-related  fares  from  west- 
coast  gateways.  It  argues  that  it  is  merely 
seekbig  application  of  the  Board's  exist- 
ing domestic  common-fare  policies 
which  preclude  the  practice  absent 
special  circumstances  not  allegedly  yet 
demonstrated;  that  while  not  directed 
•^  towards  North/Central  Pacific  markets, 
the  Initial  decision  in.  DCFI  recom- 
mended abolition  of  common- faring; 
and  that  the  present  common-faring 
violates  the  "nile  of  equality"  in  all 
respects." 


*Thes»  And  other  oontentlona  have  {»«- 
▼loualy  been  made  to  the  Board  and  con- 
Bldei«d  by  It  In  connection  with  its  approval 
of  the  Japan-originating  group-80/40  OTT 
fareo  through  March  31,  19T7  (Order  76-»- 
100). 

•8m  Transcontinental  v.  CAS.,  383  F.  3d 
408,  477  (5th  Clr.  1907). 
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PSTA  contends  that  Pan  American's 
reference  to  court  an>roval  of  common- 
faring  tn  the  Pacific  is  misplaced;  that 
de-common-faring  wlU  not  disrupt  Call- 
f omia-Far  East  services ;  that  the  burden 
is  on  the  carriers  to  demonstrate  that 
'Special  circumstances"  justify  the  cur- 
rent practice;  and  that  the  possible  ob- 
jection of  foreign  governments  provides 
no  basis  for  the  Board  to  ignore  the 
legal  requirements  of  the  Act.  Absent  the 
requested  condition,  PSTA  requests  dis- 
approval of  the  agreement  on  the  general 
ground  that  the  carriers'  justifications 
are  inadequate,  deficient,  and  show  ir- 
reconcilable contradictions.  The  Associa- 
tion argues  that  Northwest's  justification 
is  suspect  since,  while  supposedly  a  low- 
cost  carrier,  that  carrier  has  projected 
a  higher  load  factor  but  a  lower  ROI 
than  has  Pan  American;  that  for  many 
reasons  Northwest's  traffic-growth  pro- 
jection is  unrealistically  low,  thus  under- 
stating its  forecast  passenger  revenue 
under  the  proposed  fares;  that  when  ad- 
juisted  to  Pan  American's  more  realistic 
growth  rate.  Northwest's  forecast  would 
show  a  7.4  percent  rather  than  a  3.81 
percent  ROI.  It  is  also  contended  that 
Northwest's  allowance  for  commission 
expense  is  inexplicably  excessive;  and 
that  when  adjusted  to  Pan  American's 
more  moderate  expense  level,  its  fore- 
cast ROI  would  increase  further  to  10.44 
percent.  In  addition,  PSTA  argues  that 
Pan  American  uses  an  elasticity  factor 
in  its  justification  to  adjust  forecast 
revenue,  whereas  Northwest  does  not; 
and  that  Pan  American's  unit  cost  is  in- 
explicably and  substantially  greater  than 
Is  Northwest's  which,  when  substituted 
for  Pan  American's,  places  that  carrier 
In  an  excess  earnings  position.  Finally, 
E*STA  contends  that  neither  carrier's 
Justification  addresses  the  question  of 
apparent  illegal  discounting  on  Asia- 
originating  fares  and  its  effect  upon 
historical  and  forecast  yields. 

In  reply  to  PSTA,  Pan  American  con- 
tends that  it  has  demonstrated  the 
existence  of  special  circumstances  which 
fully  warrant  the  common-faring  of 
Seattle  with  other  west-coast  points  and 
that,  if  the  Board  wishes  to  reexamine  Its 
historic  policy  In  the  Pacific  area,  it 
should  do  so  along  the  lines  recom- 
mended in  the  Initial  Decision  in  DCFI. 
The  carrier  further  argues  that,  since 
present  west  coast-Far  East  fares  are  set 
at  levels  appropriate  for  the  shortest- 
haul  Seattle-Far  East  market,  present 
Seattle-gateway  passengers  do  not  sub- 
sidize California-gateway  passengers 
and  that  de-common-farlng  will  not  re- 
sult in  lower  fares  from  Seattle.  Finally, 
the  carrier  states  that  the  difference  be- 
tween its  unit  operating  cost  and  that  of 
Northwest  results  from  its  different  fieet 
mix  and  relative  use  of  leased  aircraft, 

FiNOINGS 

Except  for  sev«-al  important  excep- 
tions as  noted  below,  thie  Board  has  de- 
cided to  approve  the  agreement.  It  Is  es-. 
sentially  of  an  Interim  nature  with  the 
primary  objective  being  to  bring  UJ3.« 
Japan  fares  Into  line  with  increases  ia 


fares  between  the  n.S.  and  other  points 
in  Asia  previously  approved  by  the  Board 
(Order  7ft-5-158) ,  and  does,  to  some  ex- 
tent, move  toward  the  Board's  expressed 
objectives  insofar  as  it  narrows  the 
spread  between  the  normal  economy  fare 
and  some  of  the  lowest-rated  promo- 
tional fares.  In  that  context  disaj)proval 
of  the  group-100  affinity  fare  at  this  time 
would  not  appear  to  solve  the  problem 
facing  TIA  and  World  which,  as  a  prac- 
tical matter,  stems  more  from  the  Japa- 
nese Government's  restrictive  charter- 
policy.  In  all  likelihood,  the  net  result 
would  be  a  continuation  of  the  existing 
and  lower  group-100  affinity  fares  in  the 
carriers'  tariffs. 

As  for  PSTA's  arguments  on  the  com- 
mon-faring issue,  the  Board  has  previ- 
ously determined  the  apprcgiriate 
occasion  for  the  examination  of  this  is- 
sue, and  has  clearly  placed  the  carriers 
on  notice  that  they  will  be  expected  to 
consider  and  fully  address  PSTA's  argu- 
ments in  their  Justifications  in  support 
of  the  next  major  lATA  North/Central 
Pacific  fare  agreement  for  effect  April  1, 
1977.' 

Pan  American  has  submitted  detailed 
traffic  data  as  requested,  showing  reve- 
nue passenger-miles  and  revenue  by  spe- 
cific fare  category.  As  a  result  of  a  mod- 
erate upward  shift  to  higher  fare  cate- 
gories. Pan  American  forecasts  a  4.8  per- 
cent increase  tn  yield  over  its  historical 
experience,  assuming  continuation  of 
present  fares,  and  "a  further  2.3  percent 
increase  under  the  proposed  fares.  By 
contrast.  Northwest  forecasts  a  1.2  per- 
cent decline  from  its  historical  yield  un- 
der present  fares,  which  would  be 
countered  by  a  2.3  percent  Increase  in 
jaeld  under  the  proposed  fares  for  a  net 
1.1  percent  increase.  Northwest  has  not 
provided  detailed  traffic  data  as  re- 
quested by  the  Board  to  document  its 
projected  initial  decline  in  yield.  In  the 
absence  of  sufficient  dociunentatlon  by 
Northwest  with  which  to  compare  its  dif- 
fering estimate  and  on  the  assumption 
that  the  recent  grand  Jury  action  in  San 
Francisco  will  have  the  effect  of  abating 
Illegal  discounts,  we  have  adjusted 
Northwest's  forecast  revenue  under  the 
proposed  fares  to  reflect  an  increase  over 
its  historical  yield  of  2.3  percent. 

After  making  the  foregoing  adjust- 
ment, eliminating  the  elasticity  factor 
used  by  Pan  American  and  adjusting  the 
data  to  the  "revenue-offset"  method,'  the 
carriers'  historical  data  indicate  an  ex- 
perienced composite  ROI  during  the  his- 
torical period  of  2.0  percent.  This  is  ex- 
pected to  increase  to  5.06  percent  during 
the  forecast  period  assuming  continua- 
tion of  currently  effective  fares.  Under 
the  proposed  fares,  the  two  carriers  can 
be  expected  to  achieve,  on  sm  adjusted 
basis,   a  $13.4   million  improvement  in 


•  See  Orders  76-6-158,  May  28,  1976  and  76- 
10-62,  October  16,  1976. 

'See  Bawati  Fares  Investigation,  Docket 
25474,  Order  76-10-37  dedded  October  8. 1970. 
See  also  Western  Air  Lines.  Ine.,  VJS.-MexIco 
Passenger  rares.  Docket  38148.  Orde*  78-11-7. 
November  3,  1976,  denying  F«titlon  for  Re- 
consideration. 
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revenues  and  a  composite  ROI  of  6.40 
percent.'  It  seems  clear,  therefore,  that 
on  a  composite  basis  the  carriers  will  not 
approach  the  Board's  12 -percent  ROI 
guideline.  This  conclusion  is  buttressed 
by  our  disapproved  of  portions  of  the 
agreement,  as  discussed  below. 

We  are  unable  to  approve  the  increases 
proposed  in  the  normal  economy  fares. 
The  carriers  were  cautioned  in  the  May 
28,  1976,  Order  that  the  Board  would  not 
be  prepared  to  approve  future  increases 
in  normal  economy  fares.  It  seems  in- 
creasingly clear  that  the  level  of  the  nor- 
mal economy  fares  could  substantially 
exceed  that  necessary  to  recover  fully- 
allocated  costs  plus  a  reasonable  return 
Srom  those  services.  Based  upon  a  50  per- 
cent load  factor,  and  even  allowing  for 
the  increase  forecast  In  carrier  unit  costs, 
the  proposed  normal  economy  fares  are 
substantially  in  excess  of  the  level 
needed  to  recover  fully  economic  cost 
including  a  12  percent  ROI. 

As  for  first-class  fau-es,  we  would  have 
been  inclined  to  approve  an  increase  be- 
tween the  U.S.  west  coast/Honolulu  and 
Japan  had  it  been  limited  to  three  per- 
cent rather  than  the  five  percent  pro- 
posed, and  thus  held  to  the  three  percent 
increase  in  first-class  fares  to  other  des- 
tinations in  Asia  approved  by  Order  76- 
5-158.  However,  we  are  unable  to  approve 
the  greater  increase  to  Japan  or  the  ad- 
ditional four-percent  increase  to  other 
Asian  destinations  which  are  here  pro- 
posed. The  Board  is  reluctant  to  permit 
increases  in  first-class  fares,  since  most 
carriers  persist  in  using  this  fare  as  the 
basis  for  determining  their  charge  for 
excess -baggage.  Despite  the  Board's  de- 
cision in  Baggage  Allowance  Tariff  Rules 
in  Overseas  and  Foreign  Air  Transporta- 
tion   (Docket   24869).    various    govern- 
ments in  the  North/Central  Pacific  area 
have  ordered  their  carriers  to  continue  to 
apply  charges  set  at  one  percent  of  the 
applicable  first-class  fare  in  transporta- 
tion  to   and  from   the  United   States, 
charges  demonstrated  to  be  excessive  in 
a  formal  proceeding. . 

We  have  also  decided  to  disapprove 
the  proposed  Asia-originating  30 /1 20 -day 
excursion  fare.  Although  these  fares  are 
proposed  by  lATA  at  slightly  higher  lev- 
els, they  are  nevertheless  substantially 
the  same  as  those  which  Pan  American 
hEis  previously  attempted  to  file  with  the 
Board  on  a  unilateral  basis.  TTien,  as 
now.  Pan  American  seeks  to  justify  this 
fare  on  the  need  to  meet  alleged  illegal 
competition.  However,  Pan  American 
has  again  failed  to  submit  the  kind  of 
detailed  economic  analysis  of  the  poten- 
tial profit  impact  of  the  fare  which 
would  lead  to  the  conclusion  that  its 
position  would  be  improved  by  imple- 
mentation of  such  a  steeply  discounted, 
below -cost  fare,  which  would  be  widely 
available  because  of  its  few  meaningful 

»Were  the  "space-method"  approach  ap- 
plied, the  resulting  composite  ROI  would  be 
5.59  percent. 


conditions.  •  As  the  Board  has  previous- 
ly stated,  it  is  incumbent  upon  the  lATA 
carriers,  in  tandem  with  LATA  and  gov- 
ernmental enforcement  activities,  to  re- 
solve the  problem  of  illegal  fares  in  the 
area  and  to  undertake  steps  to  protect 
the  legally  filed  fare  structure. 

As  for  the  westbound-originating  30/ 
120-day  excursion  fare,  it  is  specified 
in  the  lATA  agreement  only  for  Cana- 
dian originations.  It  Is  our  understand- 
ing that  it  was  required  by  CP  Air  be- 
cause of  Pan  American's  requirement  for 
a  comparable  Asia-originating  excursion 
fare.  Since  we  are  herein  disapproving 
the  latter,  we  perceive  no  reason  for  con- 
tinuation   of    the    Canada -originating 
fare,  and  strongly  urge  its  elimination 
from  the  structure.  Finally,  consistent 
with   our   previously   stated   conviction 
that  individual-return  travel  on  the  GIT 
fare  erodes  its  economic  soundness,  we 
will  condition  our  approval  of  the  per- 
tinent    resolution     to     preclude     this 
option.'" 

In  view  of  the  Board's  partial  approval 
of  this  agreement,  we  are  cwistrained  to 
caution  the  carriers  against  the  trend  in 
the  transpacific  fare  structure  and  level 
which  aijpears  to  be  moving  towards  that 
which  has  evolved  on  the  North  Atiantic. 
The  Board  has.  on  a  number  of  occa- 
sions, expressed  its  dissatisfaction  with 
respect  to  the  level  of  fares  at  the  low- 
est end  of  the  spectrum,  most  specifically 


the  group-100  affinity  group  fttre,  and 
continues  to  question  the  need,  much 
less  the  economic  validity,  for  fares  at 
such  a  level  on  scheduled  service."  The 
Board  is  aware  of  the  carriers'  need  for 
additional  revenue  but  feels  that  the 
carriers  should  devise  a  fare  structure 
that  is  consistent  with  both  the  Board's 
expectation  that  passengers  traveling  on 
certain  already  above-cost  fares  not  be 
further  burdened  by  those  passengers 
traveling  on  excessively  discounted  fares. 
In  this  light,  the  carriers  may  well  wish 
to  renegotiate    the   recentiy    submitted 
North /Central  Pacific  fare  package  pro- 
posed for  April  1.  1977  effectiveness  to 
make  appropriate  changes  which  would 
satisfy  both  their  need  for  revenue  and 
the  Board's  desires  for  a  more  equitable 
fare  structure." 

The  Board,  acting  pursuant  to  sections 
102,  204(ai,  and  412  of  the  Act.  makes 
the  following  findings: 

1.  It  is  not  found  that  the  following 
resolutions,  incorporated  In  the  agree- 
ment as  indicated,  are  adverse  to  the 
public  Interest  or  in  violation  of  the  Act, 
provided  that  approval  is  subject,  where 
applicable,  to  conditions  previously  im- 
posed by  the  Board: 


».See  Orders  76-6-162.  June  24.  1976  and 
7S_10_2S,  October  5, 1976. 
">  Order  76-2-74,  February  20,  1976. 


"See  Order  75-3-100.  March  26,  1975.  76- 
2-74.  February  20,  1976  and  76-5-158.  May 
28.  1976. 

"See  Order  76-12-85.  Decemlaer  16.  1976, 
which  set  procedural  dates  for  handling  the 
April  1  agreement. 


Aftreement 
CAB 


TATA 

No. 


Title 


AppUcaUon 


^1  ooib    North  and  Central  Pacific  Special  Effectiveness  RescltiUon  f^*;^"^-  •      f]- 

Si coie    Si^cial  E-scaoe  tor  JT31  Aere^ments  (North  and  Central  Pacific)  (New)...  3  |. 

R-3;".!!".'."-li        002d    Special  ReadopUon  ResoluUon Pacific). 

R^     015b    North  and  Central  Pacific  ProporUonal  Fares-North  America  (Readopt-    3/1. 

R  , 0.>v    J-nf  rVor'^hTnd^C?ntral  Pacific)  Special  Rules  for  Sales  of  Passenger  Air    1/1. 

■  "■  TranisportaUon  (Readoptine  and  ArnendinR).         ,  d— .»„«««-  «nrt    \l\ 

R.l,  ffrou    North  and  Central  Pacific  21  Day  Exctiraon  Fares  (Re«loptin«  and    S/1. 

R_„  0T6)    NorUrand"central  Pacific  Own  Use  and  Affinity  Group  Fares  (Readopt-    8/1. 

R  ,.  063c    North'and^Ce'nt^'J'paciflc  35  Day  Individual  Inclusive  Tour  Fares  (Re-    3/1. 

R-,5  0^    No?th''rdT'en*J^''"p'i?fflc  Special  One  Way  Fares  (ReadopUng  and    3/1. 
AmendinR). 


2.  It  is  not  found  that  the  following  i^olu«on- jnco'^'^i|^.^®,S«|^^^ 
indicated,  is  adverse  to  the  public  interest  or  in  violation  of  the  Act  provided  that 
approval  is  subject  to  the  conditions  stated  herein : 

Application 


Atreement 
C.A.B. 


TATA 

No. 


Title 


26064: 
R-13. 


OMh  North  and  Central  Pacific  Group  Inclusive  Toor  FartB  (Readopting  and    8/1. 

Pr^vld^  wllh  ricpect  to  Resolution  0Mb.  Subparwraph  (lO)(b):  Paajn- 
gers  shall  he  required  to  travel  to^tethor  from  the  last  point  ol  embarka- 
tion in  TC3  to  the  point  of  origin  in  TCI. 


3  It  is  not  found  tiiat  the  foUowing  resolution,  incorporated  in  the  agreement  a* 
indicated  and  which  has  indirect  application- in  air  transportation  as  defined  by  tiie 
Act,  is  adverse  to  the  public  interest  or  in  violation  of  the  Act:  


ABreemeiit 
C.A.B. 


TATA 

No. 


TiUe 


Application 


-tiOW 
R-!t. 


OrOq<|        North  and  Central  Pacific  120  Day  Elcursion  Fares  (Westbound)  (New)  .  3'1. 
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4.  It  Is  found  that  the  following  resolutions,  incorporated  in  the  agreement  as 
Indicated,  are  adverse  to  the  public  interest  and  in  violation  of  the  Act: 


ARreement 

lATA 
No. 

Title 

Application 

3«0M: 

R-6 

R-7 - 

R-8 . 

066 

066 

OTOpp 

North  and  Central  Pacific  First  Class  Farrs 

North  and  Central  Pacific  Economy  Cla.<is  Faros                  _. 

North  and  Central  Piu-ific  120  Day  Excursion  Fares  ( Eastlxjund)  (New). 

_  3/1. 

.  3/1. 
.  3/1. 

Accordingly,  it  is  ordered  That: 

1.  Those  portions  of  Agreement  C.A.B. 
26064,  set  forth  in  finding  paragraphs  1 
and  3  above,  be  and  hereby  are  approved 
subject,  where  applicable,  to  conditions 
previously  imposed  by  the  Board; 

2.  That  portion  of  Agreement  C.A.B. 
26064  set  forth  in  finding  paragraph  2 
above  be  and  hereby  is  approved  subject 
to  the  condition  imposed  therein; 

3.  Those  portions  of  Agreement  C.A.B. 
2S064,  set  forth  in  finding  paragraph  4 
above  be  and  hereby  are  disapproved; 
and 

4.  Tariffs  implementing  the  approved 
portions  of  Agreement  C.A.B.  26064  may 
be  filed  on  not  less  than  one  day's  notice 
for  effectiveiness  not  earlier  than  Janu- 
ary 23,  197T  and  shall  be  marked  to  ex- 
pire March  31,  1977.  The  authority  in 
this  paragraph  expires  February  22,  1977. 

This  order  will  be  published  in  the 

PEDERAt  REOISTER. 

By  the  Civil  Aeronautics  Board : 

Phyllis  T.  Kaylor, 
Secretary. 

|FR  Doc.77-1447  Filed  1-17-77.8:45  anr] 


(Order  77-1-64;  Docket  29968] 

LOUISVILLE  SERVICE  CASE 

Order 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.C. 
on  the  13tlii  day  of  January.  1977. 

By  Order  76-10-113.  October  26,  1976, 
the  Board  instituted  the  Louisville  Serv- 
ice Case,  Docket  29968.  The  issues  in 
the  Louisville  Service  Case  are  as 
follows: 

(a)  Do  the  public  convenience  and 
necessity  require  the  certification  of  an 
air  carrier  or  air  carriers  to  engage  in 
new  or  additional  nonstop  air  trans- 
portation between: 

(i)  Louisville.  Kentucky,  on  the  one 
hand,  and  Baltimore,  Maryland,  Wash- 
ington. D.C,  or  the  hyphenated  point 
Washington/Baltimore,  on  the  other 
hand; 

(11)  Louisville,  Kentucky,  on  the  one 
hand,  and  Los  Angeles.  California,  Mem- 
phis, Tennessee,  and/or  Nashville,  Ten- 
nessee, on  the  other  hand ;  and/or  ^ 

(lU)  Houston,  Texas,  on  the  one  hand, 
and  Cincinnati,  Ohio,  and /or  Louisville, 
Kentucky,  en  the  other  hand? 

(b)  Is  tlie  answer  to  (a)  is  in  the 
afflnnative,  which  air  carrler(s)  should 
be  authorized  to  engage  in  such  service? 
and 

(c)  What  conditions,  if  any,  should  be 
placed  on  the  operations  of  such 
carrler(8)  7 

PetltlcHia  for  reconsideration  of  Order 
73-10-113,  October  26.  1976.  were  filed 


by  Braniff  Airways,  Inc.;  Delta  Air 
Lines.  Inc.;  Eastern  Air  Lines.  Inc.; 
Frontier  Airlines,  Inc.;  Piedmont  Avia- 
tion. Inc.;  Southern  Airways,  Inc.;  and 
the  Louisville  Parties." 

The  various  petitions  urge  expansion 
of  the  issues  to  include  nine  markets  in 
addition  to  the  seven  markets  already 
in  issue  herein. 

Braniff  urges  that  the  case  should  in- 
clude the  Dallas/Ft.  Worth-Louisville, 
Dallas/Ft.  Worth-Cincinnati,  and  Cin- 
cinnati-Washington/Baltimore markets. 
Braniff  argues  in  pertinent  part  that 
the  Dallas/Ft.  Worth-Louisville  market 
Is  substantially  larger  than  several  of 
the  markets  which  the  Board  has  al- 
ready placed  in  issue;  that  since  Cin- 
cinnati-Houston nonstop  service  is 
already  being  considered  herein,  en- 
largement of  the  issues  to  include  the 
Cincinnati-Dallas /Ft.  Worth  market 
which  is  a  larger  market  than  Cincin- 
nati-Houston, would  not  affect  the  size 
of  the  proceeding;  and  finally  that  in- 
clusion of  the  Cincinnati-Washington/ 
Baltimore  market  would  not  substan- 
tially enlarge  the  proceeding  since 
Louisville- Washington  Baltimore  is  al- 
ready in  issue. 

In  its  petition  Delta  notes  that  the 
Board  indicated  in  the  text  of  Order 
76-10-113  its  intention  to  consider  in 
the  investigation  the  deletion  of  the 
nonstop  authority  of  Eastern  in  the 
Louisville-Baltimore  and  Louisville- 
Nashville  markets  but  that  the  ordering 
paragraphs  fail  to  mention  those  issues. 

Eastern  asks  the  Board  to  expand  the 
Issues^  to  consider  the  Louisville-Minne- 
apolis/St. Paul  and  Louisville-Milwau- 
kee markets.  Eastern  also  seeks  elimina- 
tion of  its  Route  5  restriction  which 
prevents  the  carrier  from  operating 
single-plane  service  between  Buffalo  and 
Pittsburgh,  on  the  one  hand,  and  Hous- 
ton, on  the  other  hand.  As  an  alternative 
to  elimination  of  its  own  restriction 
Eastern  seeks  a  pretrial  restriction  which 
would  preclude  single-plane  service  by 
Allegheny  in  the  Buffalo/Pittsburgh- 
Houston  markets  via  Louisville  or  Cin- 
cinnati. Finally,  Eastern  asks  the  Board 
specifically  to  focus  on  the  question  of 
which  airport  or  airports  in  the  Wash- 
ington/Baltimore area  would  be  served 
under  an  authorization  of  additional 
service  between  Louisville,  on  the  one 


>  Additional  applications  and  motions  to 
consolidate  applications  were  filed  by  Amer- 
ican Airlines,  Inc.;  Braniff:  Delta;  Hughes 
Alrwest;  Ozaric  Air  Lines,  Inc.;  Piedmont; 
Southern;  and  Tr&na  World  Airlines,  Inc. 
The  motions  seek  consolidation  of  appli- 
cations which  conform  to  the  issues  as 
presently  constituted  although  In  certain 
Instances,  the  applications  involve  markets 
not  presently  in  Issue. 


hand,  and  Washington,  Baltimore,  or 
the  hyphenated  point  Washington/Bal- 
timore, on  the  other  hand. 

Frontier  asks  the  Board  to  reconsider 
and  include  the  Louisvllle-St.  Louis  and 
Louisville -Kansas  City  markets  in  the 
case.  FYontier  argues  that  TWA  now  pro- 
vides no  service  at  all  in  the  Louisville- 
Kansas  City  market  which  is  larger  than 
several  of  the  markets  which  the  Board 
has  included  herein;  that  LoulsvlUe-St. 
Louis  is  larger  than  the  Louisville- Wash- 
ington market  which  the  Board  has  In- 
cluded for  consideration  herein;  and  that 
Frontier  has  available  to  it  a  strong  traf- 
fic flow  to  support  Louisville-Kansas  City 
and  Louisville-St.  Louis  service. 

Piedmont  seeks  expansion  of  the  Issues 
to  include  Nashville-Houston  service.  Ac- 
cording to  Piedmont,  the  Nashville- 
Houston  market  could  sup[>ort  new  serv- 
ice when  combined  with  other  markets 
involved  in  this  proceeding  and  it  Is  com- 
parable in  size  to  markets  already  con- 
solidated herein. 

Southern  seeks  inclusion  of  the  Louis- 
ville-Detroit market.  According  to 
Southern,  the  Louisville-Detroit  market 
compares  favorably  in  size  with  markets 
already  consolidated  hereto  and  the 
quality  and  quantity  of  Delta's  Louis- 
ville-Detroit service  has  declined  in  the 
past  year. 

The  Louisville  Parties  ask  for  recon- 
sideration to  the  extent  that  the  issues 
do  not  Include  the  Louisville-St.  Louis 
and  Louisville-Kansas  City  markets.  Ac- 
cording to  the  Louisville  Parties,  the 
Louisville-St.  Louis  market  will  soon  be 
Louisville's  largest  remaining  monopoly 
market  and  it  is  larger  than  numerous 
other  markets  where  the  Board  has  re- 
cently investigated  and  in  most  cases 
actually  authorized  competitive  nonstop 
service.  The  Louisville  Parties  also  state 
that  Eastern  holds  nonstop  authority  In 
the  Louisville-St.  Louis  market  and  has 
not  operated  nonstop  service  stoce  1972. 
With  respect  to  the  I/Milsville-Kansas 
City  market,  the  Louisville  Parties  con- 
tend that  TWA  actually  pulled  out  of  the 
Louisville-Kansas  City  market  on  Octo- 
ber 1,  1976,  and  that  the  statement  In 
Order  76-10-113  that  TWA  operates  <me 
daily  nonstop  round  trip  is  therefore  er- 
roneous. 

Answers  to  the  petitions  for  reconsid- 
eration were  filed  by  Allegheny  Airltoes, 
Inc.;  '  American;  Delta;  Eastern;  Pied- 
mont; TWA;  the  Cincinnati  Parties,  the 
Louisville  Parties,  the  St.  Louis  Parties, 
and  the  Bureau  of  Operating  Rights.  In 
addition,  American  and  Delta  both  filed 
motions  to  file  late  documents,  to  the 
case  of  Delta  an  answer  to  Southern's 
petition  for  reconsideration,  and  to  the 


*  In  addltlc«i.  Allegheny  filed  an  answer  to 
the  motions  to  consoUdate. 

Moreover,  the  LoulsvlUe  Purties  filed  a 
motion  for  leave  to  file  an  unauthorized  doc- 
ument, a  reply  to  th«  Bureau's  answer.  The 
Louisville  Parties  have  not  establlabed  good 
cause  for  filing  a  reply  which  woulcl  repre- 
sent a  third  round  of  pleadings,  and,  hence, 
we  will  deny  the  moitlon. 
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case  of  American,  an  answer  to  Braniff's 
petition  for  reconsideration.' 

Allegheny  opposes  any  expansion  of  the 
proceedtog.  American  opposes  Pied- 
mont's request  to  include  the  additional 
Issue  of  Nashville-Houston  service  and 
Braniff's  request  to  include  Louisville- 
Dallas/Ft.  Worth,  Cincinnati-Dallas/Ft. 
Worth,  and  Cincinnati-Washington/ 
Baltimore  issues.  Delta  opposes  inclusion 
of  the  Louisville-Detroit  market  and  also 
opposes  Eastern's  request  to  limit  new 
authorizations  in  the  Washington/Balti- 
more area  to  a  specific  airport  or  sdr- 
ports.  Eastern  opposes  the  petitions  for 
reconsideration  which  seek  mclusion  of 
the  Louisville-St.  Louis  market  m  the 
case;  and  Piedmont  opposes  Braniff's  re- 
quest to  expand  the  issues  to  include 
the  Cincinnati- Washington /Baltimore 
markets.  TWA  opposes  the  petitions  of 
Louisville  and  PYontier  insofar  as  they 
seek  consideration  of  Louisville-St. 
Louis /Kansas  City  issues  and  TWA  also 
opp>oses  the  petition  of  Braniff  Insofar  as 
It  seeks  addition  of  a  Cmcinnati-Wash- 
Ingt(xi  issue  to  the  case.  The  Ctoclnnatl 
Parties  support  Braniff's  petition  insofar 
as  it  relates  to  the  Cmcinnati-Dallas/Pt. 
Worth  market.  The  St.  Louis  Parties  urge 
the  Board  to  expand  the  issues  to  include 
the  St.  Louis-Louisville  market,  and. 
finally,  the  Louisville  Parties  state  that 
the  Board  should  not  consider  the  addi- 
tion of  other  Louisville  markets  unless 
Louisville-St.  Louis  and  Louisville-Kan- 
sas City  are  first  placed  m  issue. 

The  Bureau  of  Operating  Rights  op- 
poses all  of  the  requests  to  change  the 
issues. 

Upon  consideration  of  the  pleadtogs 
and  all  of  the  relevant  facts  we  have 
decided  to  deny  the  various  petitions  for 
reconsideration.* 

In  our  Order  of  Investigation,  we  con- 
sidered the  traffic  and  service  m  the 
Louisville-St.  Louis,  Louisville-Kansas 
City  and  Louisville-Dallas/Pt.  Worth 
markets.  The  petitions  have  not  per- 
suaded us  that  we  should  alter  our  previ- 
ous determination  not  to  include  those 
markets  to  the  instant  proceedtog.'' 

Several  parties  seek  expansion  of  the 
Issues  to  toclude  certato  markets  not  con- 


^  Delta  states  that  It  was  never  served  with 
Southern's  petition  In  the  instant  proceed- 
ing, and,  therefore,  did  not  have  an  oppor- 
tunity to  re^x>nd  to  Southern's  petition  In 
a  timely  fashion.  American  states  that  It 
did  not  actually  see  Braniff's  petition  until 
after  the  answers  were  due. 

*  As  several  parties  have  noted,  we  Inad- 
vertently omitted  from  the  ordering  para- 
gn^hs  o£.  Order  76-10-113.  Issues  relating 
to  the  deletion  of  Eastern's  nonstop  author- 
ity in  the  LoulsvlIle-Baltlmore  and  Louls- 
ville-Na^vllIe  markets.  These  Issues  are  in- 
cluded in  the  ordering  paragraphs  herein. 

»  We  recognize,  as  Frontier  has  pointed  out, 
that  TWA  does  not  now  provide  any  nonstop 
service  In  the  Louisville-Kansas  City  market. 
However,  we  are  not  convinced  that  the  fact 
that  TWA  does  not  now  operate  nonstop 
service  in  this  market  is  a  sufficient  justifica- 
tion In  the  light  of  the  size  of  the  market 
to  WBrrant  Inclusion  of  a  LoulsvUle-Kansas 
City  issue. 


.sidered  by  the  Board  to  its  Order  of 
Investigation. 

A  number  of  the  suggested  addltiCHial 
markets  are  non-Louisville  maricets  and 
there  is  no  sound  basis  for  tocludtog 
thenL4n  a  case  designed  to  consider  the 
service  needs  of  Louisville.  ITie  non- 
Louisville  markets  for  which  mclusion 
is  sought  are:  Cincinnati-Dallas /Ft. 
Worth.  Cincmnati-Washington/Balti- 
more,  Buffalo /Pittsburgh-Houston,  and 
Nashville-Houston.  The  Cmcinnati- 
Washington  market  is  clearly  not  appro- 
priate for  consideration  hereto  because 
that  service  issue  is  betag  considered  by 
the  Board  in  the  Allegheny -Piedmont 
Subpart  M  Proceeding.  Docket  29132.* 

With  respect  to  the  Cmcinnatl -Dallas/ 
Ft.  Worth  market.  Braniff  sedss  toclu- 
sion  of  this  maiiiet  essentially  because 
the  Board  tocluded  the  Ctocinnatl- 
Houston  market.  Inclusion  of  the  latter 
market,  however,  was  predicated  on  an 
interrelationship  between  the  Cmctnnati- 
Houston  market  and  the  Louisville- 
Houston  market  and  the  lack  of  nonstop 
service  to  the  Ctocinnati-Houston  mar- 
ket. These  considerations  are  not  appli- 
cable to  the  Ctocinnati-Dallas/Ft.  Worth 
market. 

With  respect  to  the  Nashville-Houston 
market  for  which  Piedmont  seeks  toclu- 
sion.  American  correctly  points  out  that 
there  is  no  rdationship  between  the 
Nashville-Houston  market  and  the  m- 
stant  proceeding  which  would  require  or 
warrant  hearing  Nashville-Houston  in 
the  Louisville  Service  Case.  Moreover, 
both  American  and  Braniff  provide 
single-plane  service  to  the  Nashville- 
Houston  market  and  American  provides 
nonstop  service. 

Expansion  of  the  issues  to  toclude  the 
Louisville-Detroit,  Louisville-Minne- 
apolis-St.  Paul,  and  Louisville-Milwaukee 
markets  is  sought  by  Southern  to  the 
case  of  the  Detroit  market  and  by  East- 
enTin.  the  case  of  the  Twto  Cities  and 
Milwaukee  markets. 

Delta  opposes  consolidation  of  South- 
ern's Louisville-Detroit  application  and 
points  out  that  it  presently  provides  three 
dally  round  trips  in  the  market.  Although 
the  market  is  sizeable  (65,000  annual 
passengers) .  it  is  smaller  than  the  Louis- 
ville-St. Louis  market  which  the  Board 
Kas  excluded  f  rmn  the  instant  proceedtog 
and  like  the  Louisville-St.  Louis  market, 
Louisville-Detroit  has  single-plane  serv- 
ice. 

The  Louisville-Milwaukee  and  Louis- 
ville-Twin Cities  markets  are  both  small 
(13,000  to  the  Milwaukee  market  and 
18,000  to  the  Twto  Cities  market)  and 
it  does  not  apear  that  there  is  smy  per- 
suasive basis  for  hearing  these  two  mar- 
kets and  excluding  other  larger  Louis- 
ville markets. 

Eastern  has  requested  removal  of  the 
certificate  restriction  which  prohibits  it 


■Although  the  Cincinnati-Baltimore  mar- 
ket is  not  being  directly  considered  in  the 
Subpart  M  Proceeding,  there  Is  no  logical 
basis  for  hearing  Cincinnati-Baltimore  In  tbe 
Instant  proceeding  and  Cincinnati- Washing- 
ton In  some  other  case. 


from  providing  Buffalo/Pittsburgh- 
Houston  single-plane  service  oa  the 
grounds  that  Allegheny  could  receive 
such  authority  via  Louisville  as  the  re- 
sult of  this  proceeding.  In  the  edtema- 
tlve.  Eastern  seeks  imposition  of  a  pre- 
trial restriction  to  preclude  single-plane 
service  via  Allegheny  to  the  Buffalo/ 
Pittsburgh-Houston  markets.  We  wUl 
deny  Eastern's  request.  "Ilie  Board's  cus- 
tomary practice  is  not  to  Impose  pretrail 
restrictions  to  bar  tacking.  Eastern,  of 
course,  will  be  free  to  argue  that  such  a 
restriction  should  be  Imposed  on  Alle- 
gheny if  Allegheny  receives  an  award  to 
this  proceeding. 

Ftoally,  Eastern  suggests  that  the 
Board  toclude  to  the  issues  the  follow- 
ing: "If  additional  service  is  authorized 
between  Louisville  and  the  Washtogton/ 
Baltimore  area  should  the  new  authori- 
zation be  limited  to  a  particular  airport 
or  airports?"  The  Bureau  correctly 
potots  out,  however^-that  there  Is  no  need 
to  recite  the  particular  language  sug- 
gested by  Eastern,  since  the  issues  ex- 
pressed to  the  Order  of  Investigation  are 
clearly  broad  enough  to  encompass  the 
question  of  whether  a  Washington/ 
Baltimore  award  should  be  limited  to  a 
particular  airport  or  airports. 

Accordingly,  it  is  ordered  That'  1.  The 
motions  of  American  Airltoes  and  Delta 
Air  Ltoes  to  file  late  documents,  be  and 
they  hereby  are  granted; 

2.  The  applications  of  American  Air- 
lines, Docket  30075;  Braniff  Airways. 
Docket  27812  (Amendment  No.  2) ;  Delta 
Air  Lines,  Docket  27814  (Amendment  No. 
2) ;  Hughes  Alrwest.  Docket  29690;  Ozark 
Air  Lines.  Docket  30078;  Piedmont  Avia- 
tion. Docket  30077;  Southern  Airways, 
Docket  30071;  and  Trans  World  Airlines. 
Docket  30074.  be  and  they  hereby  are 
consolidated  for  hearing  and  decision 
with  the  Ixmisvine  Service  Case.  Docket 
29968  to  the  extent  that  they  conform  to 
the  issues  to  that  proceeding; 

3.  The  issues  in  the  Louisville  Service 
Case.  Docket  29968.  shall  toclude  the  fol- 
lowtog: 

Do  the  pubUc  convenience  and  necessity 
require,  the  alteration,  amendment,  modifi- 
cation or  suspension  of  the  certificates  of 
Eastern  Air  Lines,  Inc.,  so  u  to  delete  East- 
em's  nonstop  authority  In  the  LoutsvlUe- 
Baltlmore  and  LoulsvUe-NaahvlUe  markets? 

4.  The  motion  of  the  Louisville  Parties 
for  leave  to  file  an  unauthorized  docu- 
ment, be  and  it  hereby  is  denied;  and 

5.  E^xc^t  to  the  extent  granted  hereto, 
the  petitions  for  reconsideration  of  Order 
76-10-113.  be  and  they  hereby  are  denied. 

This  order  shall  be  published  to  the 
Federal  Rkcistbk. 

By  the  Civil  Aeronautics  Board.^ 

Phtllxs  T.  Katlok. 
Secretary. 

(FB  000.77-1662  FUed  1-17-77:8:46  am] 


TMlnettl  and  West,  Memben,  Ooncurrtng 
and  Dissenting  statement  flled  m  part  of 
original. 
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I  (Docket  29882] 

\      PACinC  WESTERN  AIRLINES,  LTD. 

Foreign  Air  Carrier  Permit;  Reassignment 
of  Proceeding 

This  proceeding  has  been  reassigned 
from  Administrative  Law  Judge  Stephen 
J.  Gross  to  Administrative  Law  Judge 
Ralph  L.  Wiser.  Future  communications 
should  be  addressed  to  Judge  Wiser. 

Dated  at  Washington,  D.C.,  January 
13, 1977. 

Henry  M.  Switkay, 
Acting  Chief  Adminiatrative 
Law  Judge. 

lFRDoc.77-1881  Piled  1-17-77:8:46  am] 

CIVtL  SERVICE  COMMISSION 

DEPARTMENT  OF  AGRICULTURE 

Revocation  of  Authority  to  Make 
Noncarter  Executive  Assignment 

Ihider  authority  of  S  9.20  of  Civil  Serv- 
ice Rule  IX  (5  CFR  9.20) .  the  ClvU  Serv- 
ice Commission  revokes  the  authority  of 
the  Department  of  Agriculture  to  fill  by 
noDcareer  executive  assignment  in  the 
excepted  service  the  position  of  Assistant 
Administrator  for  Agricultural  Attaches, 
Agricultural  Attaches,  Foreign  Agricul- 
tural Service. 

UlNiTED  States  Civh.  Serv- 
ice COMmSSZON, 

Jakes  C.  Sprt, 

I    Executive  Assistant  to 
'  the  Commissioners. 

ira.  Doc.77-1384  Filed  1-17-77:8:46  am] 

DEPARTMENT  OF  COMMERCE 

Domestic  and  International  Business 
Administration 

PURDUE  UNIVERSITY,  ET  AL. 

Application  for  Duty-Frea  Entry  of 
Scienlific  Articles:  Correction 

m  the  Notice  of  Application  for  Duty- 
Ttee  Entry  of  Scientific  Articles  appear- 
ing at  page  B6875  in  the  Federal  Regis- 
ter of  Thursday,  December  30,  1976,  the 
fcdlowtng  correction  should  be  made: 

Docket  Number:  77-00057  should  be 
corrected  to  read: 

Docket  Number:  77-00057.  Applicant: 
university  of  Utah,  College  of  Pharmacy. 
Salt  Lake  City,  Utah  84112.  Article :  Mass 
Spectrometer,  Model  MAT  731  and  ac- 
cessories. •  •  • 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.106,  Importation  of  Duty-Pree 
■ducatlonal  aind  Scientific  Materials.) 

Richard  M.  Seppa, 
Director. 
Special  Import  Programs  Division. 
(FB  Doc.77-1604  PUed  1-17-77:8:46  am] 


VANDERBILT  UNIVERSITY.  ET  AL. 

Applications  for  Duty-Free  Entry  of 
Scientific  Articles 

The  following  are  notices  of  the  re- 
ceipt of  applications  for  duty-free  entry 
of  scientific  articles  pursuant  to  section 


NOTICES 


6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651;  80  Stat.  897).  In- 
terested persons  may  present  their  views 
with  respect  to  the  question  of  whether 
an  instrument  or  apparatus  of  equiva- 
lent scientific  value  for  the  purposes  for 
which  the  article  is  intended  to  be  used 
Is  being  manufactured  in  the  United 
States.  Such  comments  must  be  filed  in 
triplicate  with  the  Director,  Special  Im- 
port Programs  Division,  Oflice  of  Import 
Programs,  Washington,  D.C.  20230,  on  or 
before  February  7, 1977. 

Amended  regulations  Issued  under 
cited  Act.  (15  CFR  301)  prescribe  the 
requirements  applicable  to  comments. 

A  copy  of  each  application  Is  on  file, 
and  may  be  examined  during  ordinary 
Commerce  Department  business  hours  at 
the  Special  Import  Programs  Division, 
Department  of  Commerce,  Washington, 
D.C.  20230. 

Docket  Number:  77-00062.  Applicant: 
Vanderbllt  University,  Department  of 
Molecular  Biology,  P.O.  Box  1820,  Sta- 
tion B.,  Nashville,  Tennessee.  Article: 
High  Vacuum  Freeze  Etch  Unit.  Manu- 
facturer: Balzers  Liechtenstein.  Ger- 
many. Intended  use  of  article:  The  ar- 
ticle is  Intended  to  be  used  for  funda- 
mental studies  on  membrane  arrange- 
ment by  reconstituting  membrane  in  the 
test  tube  with  different  proteins  and  lip- 
Ids  and  looking  at  the  freeze-fracture 
ultrastructures,  arrangements,  and  den- 
sity of  particles  in  fracture  faces  and  on 
freeze-etched  surface.  A  variety  of  bio- 
logical membranes  will  be  studied  espe- 
cially from  liver  and  muscle  spermato- 
zoans  and  protozoans.  The  article  will 
also  be  used  in  the  following  courses: 
Molecular  Biology  390,  Molecular  Biology 
369,  and  Molecular  Biology  Ph.D.  Dis- 
sertation Research. 

Students  will  be  Instructed  Individually 
In  the  use  of  the  equipment  to  provide 
familarity  with  modem  laboratory  tech- 
niques and  to  permit  the  student  to 
pursue  a  research  problem  as  part  of 
imderpaduate  or  graduate  education. 
Application  received  by  Commissioner 
of  Customs:  December  10,  1976. 

Docket  Number:  77-00063.  Applicant: 
Emory  University,  Chemistry  Dept.  1515 
Pierce  Ave.,  Atlanta,  Ga.  30322.  Article: 
NMR  Coherent  Pulse  Spectrometer, 
CPS-2.  Manufacturer:  Spin  Lock  Ltd., 
Canada.  Intended  use  of  article:  The  ar- 
ticle Is  intended  to  be  used  to  measure 
water  proton  relaxation  times  (T,,  TiP, 
and  Tj)  of  suspensions  of  red  and  white 
blood  cells  for  the  purpose  of  more  fully 
characterizing  disease  processes  in  blood 
(particularly  sickle  cell  anemia,  heredi- 
tary spherocsrtosls,  leukemia  and  drug 
resistant  cell  lines).  Measurements  of 
water  proton  exchange  across  the  mem- 
branes of  blood  cells  can  be  made  by 
utilizing  these  relaxation  parameters. 
Application  received  by  Commissioner  or 
Customs:  December  10,  1976. 

Docket  Number:  77-00065.  Applicant: 
ITT  Research  Institute.  10  West  35th 
Street.  Chicago.  Illinois  60616.  Article: 
Mass  Spectrometer,  Model  MAT  311  A. 
Manufacturer:     Varian    MAT    GmbH, 


West  Germany.  Intended  use  of  article: 
The  article  is  intended  to  be  used  In  the 
following  msiss  spectral  studies: 

(a)  Characterization  of  the  species 
present  in  air  comprising  the  following 
environments:  ambient  air;  stationary 
source  emlsions;  occupied  spaces;  worker 
environments.  Indoor  and  outdoor;  fire 
generated  atmosphere;  aircraft-gen- 
erated events,  aircraft-range  sampling. 

(b)  Characterization  of  laboratory 
generated  atmospheres :  combustion/deg- 
radation emissions;  product  efiBuents; 
laboratory  simulated  process  operations: 
explosives  effluents. 

(c)  Characterization  of  organic  spe- 
cies in  water:  Industrial  wastewaters; 
receiving" waters;  drinking  water. 

(d)  Characterization  of  organic  species 
adsorbed  on  environmental  particulate 
samples. 

(e)  CHiaracterizatlon  of  species  pres- 
ent in  lung  effluents. 

(f)  Detection  and  quantification  of 
specific  analytes  In  environmental 
samples :  air ;  water ;  biota. 

(g)  Detection  and  quantification  of 
specific  analytes  for  chronic  bloassays  In 
animal  tests  designed  to  establish  their 
carcinogenic  potential. 

(h)  Identification  and  characterlza- 
Uon.  of  organic  compounds  synthesized 
for  study  as  potential  therapeutic 
agents. 

( I )  Identification  and  characterization 
of  toxic  environmental  contaminants 
synthesized  for  toxicologic  study  and 
for  investigation  of  their  potential  car- 
cinogenic properties. 

(j)  Identification  and  characteriza- 
tion of  mass  isotope-labeled  compounds 
S3nithesized  for  metabolism  studies  and 
the  detection,  identification  and  char- 
acterization of  metabolites  obtained  In 
these  studies. 

(k)  Characterization  and  monitoring 
of  very  low  levels  of  vapor  pressure  (<10"' 
mm  Hg). 

(1)  Characterization  of  the  sphin- 
gomyelins, cerebrosldes,  sulfatides  and 
gangllosides  in  relation  to  genetically 
transmitted  neurological  diseases. 

(m)  Identification  of  the  mycollc  acids 
associated  with  various  strains  of  Myco- 
bacteria smegmatls. 

(n)  Structural  alterations  In  the 
pulmonary  surfactant  phospholopids  due 
to  oxygen  toxicity,  proteinosis,  and  air 
pollutant  oxidants. 

(o)  Studying  the  possible  role  of  folic 
acid  in  the  formatlcm  of  cyclopropanoid 
fatty  acids  in  L.  casei  using  S-"C= 
methyladenosyl-methlonine. 

(p)  Screening  studies  of  the  nucleoside 
distribution  in  normal  tissue  and  "hard 
mass"  carcinomas. 

Application  received  by  Commissioner 
of  CJustomjs:  December  19.  1976. 

Docket  Number:  77-00066.  Applicant: 
Associated  Universities.  Inc..  Brookhaven 
National  Laboratory,  Upton.  New  York 
11973.  Article:  NMR  Spectrometer, 
Model  WH-360  with  High-Resolution 
Electromagnet  System.  Manufacturer: 
Bruker  Instruments.  Inc.,  West  Germany. 
Intended  use  of  article:  Tlie  article  is  in- 
tended to  be  used  in  a  NMR  laboratory 
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for  detection  of  'H  and  "C  and  other 
nuclear   resonances.   Emphasis   will   be 
placed  on  membrane  structure,  the  func- 
tion of  enzymes,  and  other  biological 
problems.  Application  received  by  Com- 
missioner of  Customs :  December  19. 1976. 
Docket  Number:  77-(;0067.  Applicant: 
Lehigh  University,  Metallurgy  &  Mate- 
rials Science  Dept.,  Whitaker  LaboratOTy 
Bid.  No.  5,  Bethlehem,  Pa.  18015.  Article: 
PW6570/00C  Scanning  Attachment  fw 
EM  300,  Adaptor;  and  accompanying  ac- 
cessories.  Manufacturer:    Philips  Elec- 
tronics Instruments  NVD,  The  Nether- 
lands. Intended  use  of  article:  The  ar- 
ticle is  an  attachment  to  an  existing 
electron  microscope   that  provides  the 
facility  to  scan  the  electron  beam  across 
the  specimen  with  a  beam  diameter  from 
250  to  2.5  nm.  The  STEM  facility  will  be 
used  to  investigate  the  following  mate- 
rials problems: 

(1)  Solute  redistribution  occurring 
during  selected  phase  transformations, 

(2)  Solute  profiles  occurring  in  me- 
teorites, 

(3)  The  fine  scale  structure  of  Iron 
meteorites  which  have  been  shocked  and 
cosmically  reheated. 

(4)  The  fine  structure  of  hot-pressed 
and  as-crept  specimens  of  SIC  and  SLiNt 
manufswjtured  from  the  powder. 

(5)  The  Identification  of  particles  in 
the     Bi-MnBi     directionally     solidified 

(6)  The  crystalline  structure  of  poly- 
ethylene. 

The  equipment  will  also  be  used  in  a 
course  In  Electron  Metallography  to  in- 
troduce students  to  the  most  recent  ad- 
vances in  electron  optical  applications. 
Application  received  by  Commissioner  of 
Customs:  December  19.  1976. 

Docket  Number:  77-00068.  Applicant: 
University  of  California — Los  Alamos 
Scientific  Laboratory,  P.O.  Box  990.  Los 
Alamos,  NM  87545.  Article:  Automatic 
Bar  Machine,  Model  AR7  and  accessories. 
Manufacturer:  Andre  Bechler,  Ltd., 
Switzerland.  Iptended  use  of  article:  "Hie 
article  is  intended  to  be  used  in  the  fab- 
rication of  meteorized  detonator  compo- 
nents needed  and  requested  for  the  Lab- 
oratory weapons  program.  Application 
received  by  Commissioner  of  Customs: 
December  19,  1976. 

Docket  Number:  77-00069.  Applicant: 
University  of  Montana,  Missoula,  Mon- 
tana 59801.  Article:  Reaction  Coulom- 
eter  Mark  HA  with  accessories  for  Gas 
Chromatography.  Manufacturer:  Reac- 
tion Coulometers  Ltd.,  United  Kingdom. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  for  studies  of  cel- 
lulose, raw  wood  and  foliage  in  which  the 
heat  of  combustion  of  volatile  pjrrolysls 
products  will  be  investigated  to  deter- 
mine the  available  heat  content  of  for- 
est fuels.  Application  received  by  Com- 
missioner of  C^istoms:  Demember  19, 
1976. 

Docket  Number:  77-00070.  Applicant: 
University  of  California — ^Los  Alamos 
Scientific  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Article;  Laser  System, 
Pulsed  COi.  Manufacturer:  Lumonlcs 
Research  Ltd.,  Canada.  Intended  use  of 
article:  The  article  Is  intended  to  be  used 


for  the  study  of  laser  Induced  fusion  erf 
cryogenic  targets.  Typical  targets  would 
Include  various  hydrocarbon  and  ma- 
terials such  as  carbon  dldeuterium.  T*e 
system  will  be  used  to  investigate  radia- 
tion damage  in  materials  and  the  feasi- 
bility of  controlled  thermonuclesj  fusion. 
Application  received  by  Cwnmlssicmer  of 
Customs:  December  22,  1976. 

Docket  Number  77-00071:  Applicant: 
University  of  Wisconsin,  Department  of 
Physics,  1150  University  Avenue,  Madi- 
son, WI  53706.  Article:  Polarized  Neu- 
tral   Atomic    Beam    Source.    Manufac- 
turer:   ANAC   Ltd..   New    Zealand.    In- 
tended use  of  article:  The  article  is  in- 
tended to  be  used  to  provide  a  directed 
beam  of  polarized  hydrogen  or  deuterium 
atoms  of  high  intensity.  The  ultimate 
purpose  of  th§  device  is  to  bombard  the 
polarized  atoms  with  an  Intense  beam  of 
fast  neutral  cesium  atoms  to  study  the 
transformation    of    polarized    hydrogen 
atoms  into  polarized  negative  ions.  The 
objective  pursued  in  this  investigation  is 
to  determine  whether  in  atomic  colli- 
sions of  this  type  the  atoms  maintain  a 
state  of  polarization  or  whether  the  po- 
larization is  disturbed  by  the  collision 
process.  If  it  develops  that  the  atoms 
maintain  polarization,  the  article  will  be 
used  Sot  a  second  purpose — to  inlect  the 
polarized  negative  ions  into  the  Univer- 
sity of  Wisconsin  Tandem  Accelerator  In 
order  to  study  nuclear  reactlor«  with 
polarized   beams.    The   work   described 
above  will  constitute  part  of  the  Ph.  D. 
thesis  of  two  graduate  students  in  the 
course:  Physics  990.  Application  received 
by  Commissioner  of  Customs:  December 
22.  1976. 


(2)  The  prohibition,  as  set  forth  in 
section  9(a)  (1)  (E)  of  the  Act.  to  deliver, 
receive,  carry,  transport,  or  ship  In  inter- 
state or  foreign  commerce,  by  any  means 
whatsoever  and  in  the  course  of  com- 
mercial 8u;tivity  any  such  species  part; 

(3)  The  prohibition,  as  set  fcH-th  in 
section  9(a)  (1)  (P)  of  the  Act,  to  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  such  species  part. 

Parts  or  products  exempted:  Finished 
scrimshaw  products  to  be  made  from 
approximately  34,400  pounds  of  whale 
bone  and  2.500  pounds  of  baleen. 

Written  comments  on  this  application 
may  be  submitted  to  the  Director.  Na- 
tional Marine  Fisheries  Service,  Depart- 
ment of  Commerce,  Washington,  D.C. 
20235  on  or  before  February   17,   1977. 

Dated:  January  10,  1977. 

Robert  J.  Ayers, 
Acting   Assistant    Director    for 
Fisheries    Management,    Na- 
tional Marine  Fisheries  Serv- 
ice. 

lFRDoc.77-1484  Filed  1-17-77:8:45  am] 


(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.106.  Importation  of  Duty-Pree 
Educational  and  Scientific  MatertaU.) 

Richasd  M.  Seppa, 

Director. 
Special  Import  Programs  Division. 
(FK  Doc.77-1503  FUed  1-17-77:8:45  am) 


National  Oceanic  and  Atmospheric 
Administration 

CHARLES  F.  McALPINE 

Endangered  Species  Certificate  of 
Exemption;  Application 

Notice  is  hereby  given  that  the  follow- 
ing applicant  has  applied  in  due  form  for 
a  Certificate  of  Exemption  under  Pub.  L. 
94-359,  and  the  regulations  issued  there- 
imder  (50  CFR  Part  222,  Subpart  B) .  to 
engage  in  certain  commercial  activities 
with  respect  to  pre-Act  endangered 
species  parts  or  products. 

Applicant:  Cliarlea  F.  McAlplne,  McAlpine 
Pur  Trading  Co.,  819  West  Fourth  Avenue. 
Anchorage,  Alaska  90501. 

Period  of  Exemption:  The  applicant 
requests  that  the  period  of  time  to  be 
covered  by  the  Certificate  of  Exemption 
begin  (M1  the  date  of  the  original  issuance 
<rf  the  Certificate  of  Exemption  and  be 
effective  for  a  3-year  period. 

Commercial  activities  exempted:  (1) 
Tlie  pr(rtiibition,  as  set  forth  in  section 
9(a)  (1)  (A)  of  the  Act.  to  export  any 
such  species  part  from  the  United  States; 


MORGAN  J.   LEVINE 

Endangered  Species  Certificate  of 
Exemption;  Application 

Notice  Is  hereby  given  that  the  follow- 
ing applicant  has  applied  in  due  form 
for  a  Certificate  of  Exemption  under 
Pub.  L.  94-359,  and  the  regulations  Issued 
thereunder  (50  CFR  Part  222,  Subpart 
B),  to  engage  in  certain  commercial 
activities  with  respect  to  pre-Act  en- 
dangered species  parts  or  products. 

Applicant:  Morgan  J.  Levlne  d/b/a  The  Four 
Winds,  Straight  Wharf.  Nantucket.  Massa- 
chusetts 02554. 

Period  of  Exemption:  The  applicant 
requests  that  the  period  of  time  to  be 
covered  by  the  Certificate  of  Exemption 
begin  on  the  date  of  the  original  Issuance 
of  the  Certificate  of  Exemption  and  be 
effective  for  a  3-year  period. 

Commercial  activities  exempted:  (1) 
The  protubiticm,  as  set  forth  in  section 
9(a)  (1)  (E)  of  the  Act.  to  deliver,  receive, 
carry,  transport,  or  ship  in  interstate  or 
foreign  c(xnmerce,  by  any  means  what- 
soever and  in  the  course  of  commercial 
activity  £uiy  such  species  part; 

(2)  The  prohibition,  as  set  forth  in 
secUon  9(a)  (1)  (F)  of  the  Act,  to  sell  or 
offer  for  sale  In  interstate  or  foreign 
commerce  any  such  species  part. 

Pcu-ta  or  products  exempted:  Finished 
scrimshaw  products  to  be  made  from  ap- 
proximately 2,079  pounds  of  sperm  whale 
teeth  and  six  sperm  whale  pan  bones. 

Written  comments  on  this  application 
may  be  submitted  to  the  Director,  Na- 
ti(mal  Marine  Fisheries  Service,  Depart- 
ment of  Cmnmerce,  Washington,  D.C. 
20235,  on  or  before  February  17,  1977. 

Dated:  January  12, 1977. 

Robert  J.  Ayxrs, 
Acting   Assistant   Director   for 
Fisheries    Management.    Na- 
tional Marine  Fisheries  Serv- 
ice. 

[FR  Doc.77-1483  Piled  l-18-77;«:46  am) 
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Nati<)nal  Oceanic  and  Atmospher^ 
Administration  ^ 

WESTERN  PACIFIC  FISHERY 
MANAGEMENT  COUNCIL 

I        Public  Meeting 

I  Correction 

In  FR  Doc.  77-1265,  appearing  on  page 
3012  in  the  issue  for  Friday,  January  14, 
1977,  the  following  changes  should  be 
made: 

1.  The  first  five  lines  of  small  print  in 
the  third  paragraph  should  be  replaced 
with: 

January  21.  1977,  at  0  a.m.  at  the  State  Capi- 
tal Building,  1161  Punchbowl  Street,  Hono- 
lulu, Haixail. 

January  21, 1977.  at  9  a.m.  at  the  Office. 

2.  The  first  line  of  small  print  in  the 
second  column  should  read : 

January  21, 1977,  at  9  a.m.  at  the  offices. 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

ALUMINUM  WIRE  CONNECTIONS 

Extension  of  Time 

The  purpose  of  this  notice  is  to  an- 
nounce that  the  Consumer  Product  Safe- 
ty Commission  has  extended  the  time  pe- 
riod within  which  it  must  publish  either  a 
proposed  consumer  product  safety  stand- 
ard for  aluminum  wire  connections  or 
a  notice  withdrawing  the  previously  pub- 
U^ed  notice  of  proceeding  to  develop 
such  a  standard. 

BACKGROTTND 

On  November  4.  1975,  the  Commission 
published  In  the  Federal  Register  (40 
PR  51218)  a  notice  under  secticm  7  of 
the  Consumer  Product  Safety  Act 
(CP8A)  (15  U.S.C.  2056)  commencing 
a  proceeding  to  develop  a  consumer  prod- 
uct safety  standard  applicable  to  the 
aluminum  wire  system  used  in  15  and  20 
ampere  electrlcsd  circuits. 

In  that  notice,  the  Commission,  on  the 
basis  of  various  injury  data  and  tech- 
nical information,  preUmlnarily  deter- 
mined that  the  ejuminum  wire  system 
presents  an  unreasonable  risk  of  injury 
and  that  a  consumer  product  safety 
standard  is  necessary.  In  the  notice  of 
proceeding,  the  Commission  identified 
the  ultimate  risk  of  injury  it  t>elleved  to 
be  associated  with  the  aluminum  wire 
system  as  dieath  or  injury  due  to  fire,  l^e 
Cttnmlssicm  also  solicited  offers  to  de- 
Tdop  a  standard  and  the  sul»nission  of 
existing  standards  to  address  the  hazard. 
In  response  to  the  notice,  the  Commis- 
sion received  one  offer  to  develop  a  stand- 
aid  and  the  submission  of  an  existing 
standard.  On  December  30,  197S,  the 
Commission  determined  that  the  submis- 
siixis  were  not  acceptable  because  they 
failed  to  comply  with  the  regulations  of 
the  Commission  and  were  not  fully  re- 
sponsive to  the  notice  of  proceeding.  The 
Commission  directed  its  staff  to  develop 
a  plan  under  which  the  Cconmisslon 
'vould  develop  the  standard  Itself. 

The  Commission  staff  on  February  20. 
1978.  submitted  a  plan  to  the  Commis- 
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sion  for  developing  a  standard  for  the 
aluminum  wire  system.  TbUs  plan  in- 
volved technical  work  by  the  staff  with 
subsequent  public  participation  in  ttie 
development  of  a  standard. 

On  March  25,  1976,  the  staff  submitted 
to  the  Commission  for  its  consideration 
an  unsolicited  proposal  from  Battle 
Columbus  Laboratories  to  undertake  and 
manage  the  development  of  a  consumer 
product  safety  standard  for  the  alumi- 
niun  wire  system.  By  notice  in  the  Fid- 
ERAL  Register  of  June  10,  1976  (41  FR 
23450) ,  the  Commission  extended  the  pe- 
riod within  which  it  would  publish  either 
a  proposed  rule  or  a  notice  withdrawing 
the  notice  of  proceeding  to  develop  a 
rule  until  August  30,  1976. 

In  a  briefing  package  dated  June  11, 
1976,  the  staff,  at  the  Commission's  re- 
quest, submitted  to  the  Commission  a 
plan  of  the  Commission's  Bureau  of  Bn- 
gineerlng  Sciences  for  developing  a  de- 
sign standard  to  address  the  problems 
associated  with  the  alumipum  wire  sys- 
tem. 

After  considerable  deliberation  of  the 
issues  emerging  from  the  earlier  briefing 
packages,  the  Commission  requested  and 
the  staff  submitted  another  briefing 
package  dated  September  14,  1976,  which 
contained  a  plan  for  resolving  the  prob- 
lems associated  with  the  aluminum  wire 
system  through  modification  of  the  Na- 
tional Electric  Code  (NEC)  as  it  applies 
to  aluminum  wire.  The  National  Electric 
Code,  which  is  administered  by  the  Na- 
tional Fire  Protection  Association  states 
as  one  of  its  purposes  the  practical  safe- 
guarding of  persons  and  property  from 
hazards  arising  from  the  use  of  elec- 
tricity. I 
Recent  Developments  i 

The  Commission  has  l>een  studying  the 
available  technical  information  on  the 
nature  of  the  aluminum  wire  problem  in 
terms  of  the  various  alternatives  avail- 
able to  it  in  regard  to  the  development 
of  a  standard  for  the  aluminum  wire  sys- 
tem. The  Commission  recognizes  that 
the  method  of  termination  of  an  alumi- 
num wire  system,  that  is,  the  method  in 
which  electrical  conductors  are  con- 
nected, joined,  or  terminated,  with  var- 
ious products,  devices  and  assemblies 
(convenience  outlets,  wall  switches,  cir- 
cuit breakers  and  the  like)  to  may  be 
capable  of  resolution  in  an  expeditious 
and  cost-effective  manner  through  mod- 
ification of  the  National  Electric  Code. 
Thus,  the  Commission  on  December  16, 
1976,  approved  the  staff  plan  tacluded  in 
the  Briefing  Package  of  September  14, 
1976,  which  suggested  a  method  of  re- 
solving the  problems  associated  with  the 
aluminum  wire  system  through  a  modi- 
fication of  the  National  Electric  Code. 
A  copy  of  the  Briefing  Package  is  avail- 
able in  the  Commissions  Office  of  the 
Secretary,  hll  18th  Street,  NW.,  Wash- 
ington, D.C. 

Recognizing  the  ability  and  technical 
expertise  of  organizations  such  as  the 
National  Fire  Protection  Association, 
(NFPA) ,  the  Commis8i(»i  has  Instruoted 
its  staff  to  contact  the  NFPA  and  other 
appropriate  organizations  to  detem^e 


their  interest  in  implementing  a  modifi- 
cation of  the  NEC. 

In  this  regard,  the  Commission  notes 
that  the  National  Electric  Code  has  been 
adopted  and  Is  enforced  by  building  code 
authorities  that  have  authority  over  the 
vast  majority  of  residences  in  the  United 
States.  It  is  anticipated  that  this  in- 
dependent local  governments^  enforce- 
ment of  the  NEC  can  be  expected  to  re- 
sult in  a  high  degree  of  compliance  with 
the  code,  possibly  approaching  that 
which  might  be  expected  for  a  federal 
mandatory  standard  enforced  by  the 
Commission.  Morover,  the  availability 
of  a  large,  local  inspectional  force  is  of 
great  importance  in  a  situation  such  as 
this  where  the  aluminum  wire  conec- 
tions  that  would  be  the  subject  of  the 
NEC  modifications  are  assembled  on  site. 
This  local  inspectional  capability  far  ex- 
ceeds that  available  to  the  Commission 
through  the  use  of  its  own  resources. 

Consequently,  revisions  to  the  NEC 
that  address  the  risk  of  Injury  that  the 
Commission  has  prellmlnsu-ily  deter- 
mined to  be  Eissociated  with  the  alumi- 
num wire  system  might  reduce  or  elimi- 
nate that  risk.  Reduction  to  a  suflQcient 
d^ree,  or  elimination,  of  the  risk  of  in- 
jury through  revisions  to  the  NEC  might 
lead  to  Commission  withdrawal  of  its 
notice  of  proceeding  for  the  develop- 
ment of  a  mandatory  safety  standard  for 
the  aluminum  wire  system  used  in  15 
and  20  ampere  electrical  circuits. 

Extension  op  Time 

In  order  to  provide  the  staff  and  or- 
ganizations contacted  an  opportunity  to 
develop  appropriate  requirements  for  the 
aluminum  wire  system,  the  Commission, 
pursuant  to  section  7(f)  of  the  CPSA,  as 
amended,  is  extending  .the  period  within 
which  it  must  propose  a  consumer  prod- 
uct safety  standard  for  the  aluminum 
wire  system  or  withdraw  the  notice  of 
proceeding  imtil  May  1,  1977.  If,  in  the 
Commission's  opinion,  demonstrable 
progress  is  not  l>eing  made,  the  Commis- 
sion will  then  complete  the  development 
of  and  propose  a  mandatory  Federal 
standard. 

This  decision  does  not  affect  the  Com- 
mission's switivities  imder  section  15  of 
the  CPSA  and  those  activities  are  to  con- 
tinue. 

Dated:  January  13,  1977. 

Sheldon  D.  Butts, 
Acting  Secreta^,  Consumer 
Product  Safety  Commission. 

|PR  Doc.77-1574  PUed  1-17-77:8:46  am) 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  SCIENTIFIC  ADVISORY  BOARD 

Meeting 

January  10,  1977. 
The  USAF  Scientific  Advisory  Bocurd, 
Science  and  Technology  Advisory  Group, 
Air  Force  Systems  Ccmmiand,  will  h(dd  a 
meeting  on  February  9,  1977  at  HQ  SAC, 
Offutt  AFB.  Nebraska  and  on  February 
10-11. 1977  at  Mhiot  AFB,  North  Dakota. 
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The  Group  will  receive  classified  brief- 
ings on  the  mission  of  the  Air  Force 
Strategic  Air  Command  and  will  conduct 
classified  discussicms  on  the  sole  of  basic 
research  in  the  Air  Force  community. 

The  meetings  concern  matters  listed  in 
Section  552(b)  of  "nae  5,  United  States 
Code,  specifically  subparagrs^Jh  (1) 
thereof,  and  suxordingly  the  meetings 
will  be  closed  to  the  public. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-4648. 

Frankie  S.  Estep, 
Air  Force  Federal  Register  Liai- 
son Officer.  Directorate  of  Ad- 
ministration. 

(PR  Doc.77-1462  Piled  1-17-77:8:45  am] 


USAF  SCIENTIFIC  ADVISORY  BOARD 
Meeting 

January  10,  1977. 
■Rie  USAF  Scientific  Advisory  Board 
C-141  Independent  Review  Team  will 
hold  a  meeting  on  17-18  February  1977 
frcHn  8:30  a.m.  to  5  p.m.  each  day  at  the 
Lockheed  Georgia  Company,  Marietta, 
Georgia. 

TTie  Team  will  review  results  of  the 
Durability  and  Damage  Tolerance  Anal- 
ysis Progrsun. 

The  meeting  will  be  open  to  the  public. 
For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 

Frankie  S.  Estbp, 
Air  Force  Federal  Register  Liai- 
son Officer,  Directorate  of  Ad- 
ministration. 
(PR  Doc.77-1488  Piled  1-17-77:8:45  am] 


Office  of  the  Secretary 

DEFENSE  INTEUJGENCE  AGENCY 
SCIENTIFIC  ADVISORY  COMMITTEE 

Closed  Meeting 

Pursuant  to  the  provisions  of  subsec- 
tion (d)  of  section  10  of  Pub.  L.  92-463, 
as  amended  by  Pub.  L.  94-409,  notice  is 
hereby  given  that  a  closed  meeting  of  a 
Panel  of  the  DIA  Scientific  Advisory 
Committee  will  be  held  as  follows: 
Tuesday,  15  February  1977 

The  entire  meeting  commencing  at 
0845  hours  is  devoted  to  the  discussion 
of  classified  information  as  defined  in 
section  552(b)(1),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Panel  will  receive  briefings 
and  participate  in  discussions  relative  to 
the  Defense  Intelligence  Agency's  as- 
sessments of  foreign  military  equipment, 
operations,  and  capabilities. 

Mauricte  W.  Roche, 
Director.  Correspondence  and 
Directives  OASD  (Comptroller) . 

January  13, 1977. 
[PR  Doc.77-1579  PUed  1-17-77:8:45  am] 


USAF  SCIENTIFIC  ADVISORY  BOARD 

Meeting 

January  3, 1977. 

The  USAF  Scientific  Advisory  Board 
Foreign  Technology  Division  Advisory 
Group,  Air  Force  Systems  Command, 
will  hold  meetings  on  February  28,  1977 
from  8  a.m.  to  5  p.m.  aid  on  March  1, 
1977  from  8  a.m.  to  1  p.m.  at  Wright- 
Patterson  Air  Force  Base,  Ohio  in  Room 
276,  Building  828. 

The  Group  vdll  receive  classified 
briefings  and  participate  in  classified 
discussions  relative  to  the  Foreign  Tech- 
nology Division's  assessments  of  foreign 
command  and  control  systems  and  elec- 
tronic warfare. 

The  meetings  concern  matters  listed 
in  section  552(b)  and  TiUe  5.  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  that  accordingly  the 
meetings  are  closed  to  the  puUlc. 

For  further  informatkxi  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 

Franxis  S.  Estep. 
Air  Force  Federal  Register  lAak- 
son    Officer,    Directorate   of 
Administration. 

[PB  DOC.77-X469  PUed  1-17-77:8:46  am] 


(DOD  Directive  5120.46.  1/8/77] 

DEPARTMENT  OF  DEFENSE 
AFFIRMATIVE  ACTION   BOARD 

Establishment 

The  Secretary  of  Defaise  has  ap- 
proved the  following: 

I.  Purpose.  This  Directive  establishes 
the  Department  of  Defense  AfiBrmative 
Action  Board,  and  prescribes  its  mis- 
sions, functl(xis,  responsibilities,  policies, 
and  management  arrangements. 

n.  Applicability,  llie  provisions  of  this 
Directive  apply  to  the  Office  of  the  Sec- 
retary of  Defense,  the  Military  Depart- 
ments, the  Organization  of  the  Jbint 
Chiefs  of  Staff,  and  the  Defense  Agencies 
(hereinafter  referred  to  collectively  as 
"TXyD  Components") . 

m.  Mission.  The  mission  of  the  DOD 
Affirmative  Action  Board  is  to: 

A.  Emphasize  and  coordinate  efforts 
throughout  the  Department  of  Defense 
to  increase  the  employment  and  promo- 
tional opportimities  of  minorities  and 
women  in  executive  positions,  GS-15  and 
above. 

B.  Provide  poUcy  and  operational  guld- 
urux  and  direction  to  an  Executive 
Search  Group  on  Equal  Employment 
Opportunity  (EEO)  matters  relating  to 
staffing  executive  positions. 

C.  Eliminate  barriers  or  problans 
which  hinder  progress  in  attaining  the 
numerical  goals  of  the  Affirmative  Ac- 
tion Plans  of  DOD  Components  and  in 
Implementing  established  policies  of  the 
Department  of  Defense. 

IV.  Policy.  The  Department  of  Defense 
will  pursue  an  affirmative  course  of  ac- 
tion for  purposes  of  providing  increased 
representaticm  of  minorities  and  w(xnen 
in  executive  positions,  GS-15  and  above. 
All  actions  to  achieve  this  policy  will  lt>e 


in  full  compliance  with  merit  system  re- 
quirements. 

V.  Functions.  The  DOD  Affirmative 
Action  Board  will: 

A.  Establish  equal  employment  oppor- 
tunity poUcies  and  procedures  for  staff- 
ing executive  positions  in  DOD.  in  ac- 
cordance with  DOD  Directive  1100.15, 
"The  Department  of  Etefense  Equal  Op- 
portunity Program,"  June  3,  1976'  and 
DOD  Directive  1400.19,  "Staffing  of  Ex- 
ecutive Level  Positions,"  June  20.  1968.' 

B.  Assess  the  efforts  made  by  all  DOD 
Components  to  ensure  wnnpliance  with 
the  equal  employment  opportunity  pro- 
visions of  DOD  Directive  1100.15'  as 
they  relate  to  staffing  executive  positions 
throughout  the  DOD. 

C.  Mraiitor  the  progress  of  the  Elxecu- 
tive  Search  Group  in  its  efforts  to  en- 
hance equal  employment  opportunities 
for  all  minority  group  members  and 
women  in  staffing  executive  positions. 

D.  Review  and  approve  specific  nu- 
merical gocJs  and  timetables  for  the  hir- 
ing of  minorities  and  women  in  executive 
positions  by  all  DOD  Components. 

E.  Periodically  advise  the  Secretary  of 
Defense  on  the  status  and  progress  made 
by  all  DOD  Components  in  placing  mi- 
norities and  women  in  executive  posi- 
tions. 

VI.  Responsibilities.  A.  The  Assistant 
Secretary  of  Defense  (Manpower  and 
Reserve  Affairst  (ASD  (M&RA))  shall: 

1.  Serve  as  Chairman  of  the  DOD  Af- 
firmative Action  Board  with  representa- 
tives from  the  Army,  Navy,  Air  Force, 
DSA,  DASD  (Administration).  OASD 
(C) ;  and  the  DASDs  (Equal  Oppwtu- 
nity)  and  (Civilian  Personnel  PoUcy), 
OASD  (MliRA). 

2.  Establish  an  Executive  Search 
Group  which  shall  receive  policy  and 
operational  guidance  f ran  the  DOD  Af- 
firmative Action  Board. 

3.  Review  and  approve  the  Executive 
Search  Group's  program  plans  and  oper- 
ational requirements. 

4.  Coordinate  the  interchange  of  sta- 
tistical and  related  data  between  and 
among  the  DOD  Components. 

B.  Under  the  direction  of  the  ASD 
(M&RA),  the  Director  of  Personnel,  in 
the  Office  of  the  Deputy  Assistant  Secre- 
tary of  Defense  (Administration) ,  Office 
of  the  Assistant  Secretary  of  Defense 
(Comptroller),  shall: 

1.  Serve  as  EScecutive  Secretary  of  the 
DOD  Affirmative  Action  Board. 

2.  Provide  advisory  assistance  to  the 
Executive  Search  Group. 

3.  Assist  in  the  coordination  of  the 
Executive  Search  Group  activities  within 
the  DOD  Components. 

4.  Provide  to  the  Chairman  analyses 
of  the  Executive  Search  Group  activities, 
suggestions,  and  recommaidatlons  for 
the  operation  of  the  Group,  including 
use  of  consultants  with  expertise  in  the 
field  of  minority  recruiting. 


^PUed  as  part  of  original.  Copies  avaUable 
at  IT.S.  Naval  Publications  and  Porms  Center. 
5801  Tabor  Avenue.  PhUadelphla.  Pa.  19120. 
Attn:  Code  300. 
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C.  The  Executive  Search  Group  shall: 

1.  Establish  guidelines  and  review  pro- 
cedures established  by  DOD  Components 
by  which  minorities  and  female  executive 
candidates  are  identified  and  considered 
for  employment  by  DOD  managers. 
Guidelines  developed  will  be  coordinated 
with  DOD  Components  before  being 
implemented. 

2.  Oversee  recruitment  undertaken  by 
the  DOD  Components  to  ensure  they 
have  widely  publicized  executive  position 
vacancies  to  all  sources,  Including  women 
and  minority  group  members. 

3.  Use  data  bases  consisting  of  ex- 
tracts from  automated  flies  developed 
and  maintained  by  DOD  Components  for 
their  own  use. 

4.  Make  analyses  and  provide  the  DOD 
Affirmative  Action  Board  with  recom- 
mendations and/or  reports  as  may  be 
required. 

5.  As  requested  by  the  Secretary  of 
Defense,  the  Aflftrmative  Action  Board 
will  assist  in  search  for  personnel/nomi- 
nees to  fill  Schedule  C  and  other  non- 
career  executive  positions. 

vn.  Authority.  The  Executive  Secre- 
tary, DOD  AflBrmative  Action  Board,  is 
delegated  authority  to: 

A.  Manage  and  operate  the  Executive 
Search  Group. 

B.  Communicate  directly  with  DOD 
Components  relative  to  employment  pro- 
grams as  they  relate  to  minority  groups 
and  women. 

C.  Obtain  such  information,  data, 
analyses,  reports,  and  assistance  from 
DOD  Components  as  is  necessary  for  the 
performance  of  responsibilities  assigned 
by  the  DOD  AflBrmative  Action  Board. 

vm.  Effective  date.  This  Directive  is 
effectWe  immediately. 

Maurice  W.  Roche, 
Director,  Correspondence 
and  Directives,  OASD  {Comptroller) . 

JANTTARY    12.    1977. 

|PB  Doc.77-1678  Piled  1-17-77:8:45  am] 

DEFENSE  NUCLEAR  AGENCY 

SCIENTIFIC  ADVISORY  GROUP  ON 
EFFECTS  (SAGE) 

Meeting 

A  moAing  of  the  Scientific  Advisory 
Group^n  Effects  (SAGE).  Defense  Nu- 
clear Agency  (DNA) ,  will  be  held  during 
the  period  1^  March  1977  at  the  USAP 
Conference  Center.  Homestead  AFB, 
llorlda.  The  principal  purpose  of  the 
meeting  will  be  an  examination  of  re- 
search programs  sponsored  by  DNA  with 
specific  interest  concerning  nuclear  ef- 
fects on  inter-theater  commimications 
•nd  weapons  systems.  Since  presenta- 
tions and  ensuing  review  will  contain 
classified  information,  it  has  been  deter- 
mined that  the  meeting  will  be  closed  to 
the  public  under  the  provisions  of  sec- 
tl<m  10(d)  of  the  Federal  Advisory  Com- 


mittee Act  and  sections  552(b)    (1)  and 
(3)  of  Title  5,  United  States  Code. 

W.  A.  HucHzs. 
LCDR,  USN, 
Executive  Secretary,  SAGE, 

January  12,  1977.  I 

|PR  Doc.77-1505  FUed  1-17-77;  8:45  ami' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFHX,  672-2;  OPP-240010A) 


mefetii 
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Pesticide  Branch,  Hazardous  Materials  Con- 
trol Division,  EPA,  John  F.  Kennedy  Fed- 
eral Bldg..  Rm.  2303,  Boeton,  Mas>jac)iu- 
Mtts  02303. 

Dated:  January  11. 1977. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

(PR  Doc.77-1454  FUed  l-17-77;8:46  am] 


CONNECTICUT 

Interim  Certification  To  Register  Pesticides 
To  Meet  "Special  Local  Needs" 

Pursuant  to  section  24(c)  of  the  Fed- 
eral Insecticide,  Fungicide,  and  Rodenti- 
cide  Act  (FIFRA),  as  amended  (86  Stat. 
973;  89  Stat.  751;  7  U.S.C.  136(») 
et  seq.).  the  State  of  Connecticut  sub- 
mitted to  file  Environmental  Protection 
Agency  (EPA)  a  request  for  Interton 
Certification  to  register  pesticides  for 
special  local  needs  (Request) ,  which  was 
subsequently  approved  on  April  30, 
1976.  Notice  of  approval  of  this  Request 
was  published  in  the  Federal  Register 
on  May  24,  1976  (41  FR  21219).  This 
initial  Request  sought  authority  to 
amend  EPA  registrations  that  involve 
"changed  use  patterns",  as  that  term  is 
defined  in  §  162.152(c)  of  the  pn^josed 
regulations  as  they  were  published  in  the 
Federal  Register  on  September  3,  19'75 
(40  FR  40538),  and  to  amend  EPA  reg- 
istrations that  did  not  involve  changed 
use  patterns. 

On  October  22,  1976,  the  State  of  Con- 
necticut sought  to  amend  its  Request  to 
include  authority  to  register  "new  prcxi- 
ucts",  as  that  term  is  defined  in 
§  162.152(g)  of  the  proposed  regulations. 
This  Agency  has  found  that  the  specific 
requirements  for  registration  of  new 
products  are  satisfied  in  the  Connecticut 
Request,  in  that  Connecticut's  registra- 
tion program  provides  for  both  eflflcacy 
determination  and  product  hazard 
review. 

Accordingly,  notice  is  hereby  given 
that  the  Administrator,  EPA,  has  ap- 
proved the  amendment  from  the  State 
of  Connecticut  for  Interim  Certification 
allowing  that  State  the  authority  to  reg- 
ister new  products.  The  State  agency  des- 
ignated responsible  for  Issuance  of  such 
registrations,  the  Connecticut  Depart- 
ment of  Environmental  Protection,  was 
notified  on  December  16,  1976,  that  the 
amendment  to  its  Request  had  been 
approved. 

Copies  of  the  amendment  to  the  Re- 
quest for  Interim  Certification  from  Con- 
necticut, along  with  the  letter  reflecting 
the  Agency's  decision  to  approve  the 
amendment,  are  available  for  public  In- 
spection at  the  following  locations: 

Federal  Register  Section,  Technical  Services 
Division  (WH-809),  Office  of  Pesticide  Pro- 
grams, EPA,  Room  401,  East  Tower,  401  M 
Street  SW.,  Washington,  D.C.  20460. 


IFRL  672-1;  PW8] 

NOR-AM  AGRICULTURAL  PRODUCTS, 
INC. 

Pesticide  and  Food  Additive  Petitions; 
Withdrawal 

Notice  is  given  that  Nor-Am  Agricul- 
tural Products,  Inc.,  1275  Lake  Avenue, 
Woodstocl^ 111.  60098,  has  withdrawn  the 
foUowini^titions  without  prejudice: 

PP  3F1351  proposed  the  establishment  of 
tolerances  (40  CFR  Part  180)  lor  residues 
of  the  Insecticide  formetanate  hydrochlo- 
ride (m-[[(dimethylamlno)methylene] 
amino]  phenyl  methylcarbamate  hydro- 
chloride) and  Its  metabolites  containi'ig 
the  m-amlnophenol  moiety  (calculated 
as  formetanate  hydrochloride)  in  or  on 
grapes  at  5  parts  per  million  (ppm);  liver 
and  kidney  of  cattle,  goats,  hogs,  horTCs, 
poultry,  and  sheep  at  0.1  ppm;  meat,  fat, 
and  meat  byproducts  (excluding  liver  and 
kidney)  of  cattle,  goats,  hogs,  horses,  poul- 
try, and  sheep;  milk;  and  eggs  at  0.06  ppm. 
Notice  of  Filing  was  published  in  the 
Federal  Register  of  March  23,  1973  (38 
PR  7488). 

PAP  3H5025  proposed  the  establishment  of 
food  additive  tolerances  (21  CFR  Part  121 ) 
for  residues  of  the  above  insecticide  in  or 
on  dried  grape  pomace  and  raisin  waste 
at  46  ppm  and  raisins  at  20  ppm  resulting 
from  application  of  the  insecticide  to  grow- 
ing grapes.  (38  FR  7488) 

PP  4F1419  proposed  the  establishment  cf 
tolerances  (40  CFR  Part  180)  for  combined 
residues  of  the  above  insecticide  in  or  on 
the  raw  agricultural  commodities  almond 
hulls  at  35  ppm;  almonds  at  0.5  ppm;  and 
liver  and  kidney  of  cattle,  goats,  hogs, 
horses,  sheep,  and  poultry  at  0.3  ppm. 
Notice  of  Filing  was  published  In  the  Fed- 
EBAL  Register  of  August  15,  1973  (38  FR 
22182) . 

FAP  3H5029  proposed  the  establishment  of  a 
food  additive  tolerance  (21  CFR  Part  121) 
for  combined  residues  of  the  above  insec- 
ticide In  dried  apple  pomace  at  30  ppm  re- 
sulting from  application  of  the  Insecticide 
to  the  growing  raw  agrlcultiiral  commodity 
apples.  (38  FR  22182) 

Dated:  January  10,  1977. 

Douglas  D.  Campt, 
Acting  Director, 
Registration  Division. 

IFR  Doc.77-1466  Piled  l-17-77;8:45  ami 
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WEST  VIRGINIA 

Interim  Certification  To  Register  Pasticidet 
To  Iteet  "Special  Local  Needs" 

Pursuant  to  section  34(c)  of  the  Fed- 
eral Insecticide.  Fungicide,  and  Rodentl- 


fOEIAL  REGISTER,  VOL.  42,  NO.   12— TUESDAY.  JANUARY   li,  1977 


NOTICES 


3345 


cide  Act  (FIFRA) ,  as  amended  (86  Stat. 
973;  89  Stat.  751;  7U.S.C.136(a)  etseq.). 
the  State  of  West  Virginia  submitted  to 
the  Environmental  Protection  Agency 
(EPA)  a  request  for  Interim  Certification 
to  register  pesticides  for  special  local 
needs  (Request) ,  which  was  subsequently 
approved  on  May  7,  1976.  Notice  of  ap- 
proval of  this  request  was  published  in 
the  Federal  Register  on  Jxme  3, 1976  (41 
FR  22412).  This  initial  request  sought 
authority  to  amend  EPA  registrations 
that  Involve  "changed  use  patterns",  as 
that  term  is  defined  in  §  162.152(c)  of  the 
proposed  regulations  as  they  were  pub- 
lished in  the  Federal  Register  on  Sep- 
tember 3,  1975  (40  FR  40538),  and  to 
amend  EPA  registrations  that  did  not 
Involve  changed  use  patterns. 

On  November  17,  1976.  the  State  of 
West  Virginia  sought  to  amend  its  Re- 
quest to  include  authority  to  register 
"new  products",  as  that  term  is  defined 
in  §  162.152(g)  of  the  proposed  regula- 
tions. This  Agency  has  found  that  the 
specific  requirements  for  registration  of 
new  products  are  satisfied  in  the  West 
Virginia  Request,  in  that  West  Virginia's 
registration  program  provides  for  both 
efficacy  determination  and  product 
hazard  review. 


Accordingly,  notice  is  hereby  given 
that  the  Administrator,  EPA,  has  ap- 
proved the  amendment  from  the  State 
of  West  Virginia  for  Interim  Certifica- 
tion allowing  that  State  the  authority  to 
register  new  products.  The  State  agency 
designated  responsible  for  issuance  of 
such  registrations,  the  West  Virginia  De- 
partment of  Agriculture,  was  notified  on 
December  16.  1976,  that  the  amendment 
to  Its  Request  had  been  approved. 

Copies  of  the  amendment  to  the  Re- 
quest for  Interim  Certification  from  West 
Virginia,  along  wlUi  the  letter  refiectlng 
the  Agency's  decision  to  J«)prove  the 
amendment,  are  available  for  public  In- 
spection at  the  following  locations: 

Federal  Register  Section,  Technical  Services 
Division  ( WH-569 ) ,  Office  of  Pesticide  Pro- 
grams, EPA,  Room  401,  East  Tower.  401  M 
Street,  SW,  Washington,  D.C.  20460. 

Pesticide  Branch,  Hazardous  Materials  Con- 
trol EMvlelon,  lEPA.  Curtis  BvUldlng,  6th 
aad  Walnut  Streets,  Philadelphia,  Penn- 
sylvania 10106. 

Dated:  Janviary  11,  1977. 

ElDwxN  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

[FR  Doc.77-1455  Piled  1-17-77:8:45  am] 


FEDERAL  COMMUNICATIONS  COMMISSION 

[Report  No.  1036] 
RULE  MAKING  PROCEEDINGS  RLED 
Petitions  for  Reconsideration  of  Actions 


January  10,  1977. 


Docket  or 
RMNo. 


Rule  No. 


8ab]ect 


Date 
recti  ved 


RM-2606 Sec.  95.41... 


RM-2676 Pts.  Oandl. 


18875. 


Request  amendment  of  sec.  95.41  to  reserve  channel  19  as  8  moving 
vehicle  channel  In  the  Cttliens  Radio  Service.  .    „,  ,.  T^         <  lorc 

Filed  by  C.  L.  Chlngara,  KKQ-0106,  naUonal  director  for  Highway    Dec    3. 1976 
Assistance  Modulators. 

Request  amendmant  of  pts.  0  and  1  of  the  Commission  rules  to  facili- 
tate participation  of  Indigent  Interested  persons  in  Commission 

Fi^ed  by  cS'l.  Shipley,  attorney  lor  Radio  Station  WFAB Dec.  6.1978 

Inquiry  into  policy  to  be  followed  in  future  licensing  of  fadUUes  tor 

overseas  cummunicaUons.                                         .             ,             ,  t»  .w>  tm^ 

FlledbyHoward  A.  White,  senior  vice  president  and  general  counsel  Deo.  29,1978 

for  ITT  World  Communications.  Inc.  


Note. — Oppositions  to  petitions  for  reconsideration  mvist  be  filed  on  or  before  February  3, 
19T7.  Replies  to  an  opposition  must  be  fUed  within  10  dajre  after  time  for  filing  qpposltlons 
has  expired. 

Federal  CoHuxnncATiONs 

COHmssioN, 
Vincent  J.  Mullins, 


[FRDoc.77-1406PUed  1-17-77:8:46  am] 


Secretary. 


FEDERAL  POWER  COMMISSION 

[Docket  No.  BS77-10] 

CITIZENS  UnUTIES  CO. 

Application 

Janttary  13, 1977. 
Take  notice  that  on  January  5,  1977, 
Citizens  Utilities  Company  (Applicant) 
filed  an  application  seeking  an  order 
pursuant  to  section  204  of  the  Federal 
Power  Act,  authorizing  the  Issuance  of 
short-term  pnunlssory  notes  in  an  ag- 
gregate principal  amount  not  to  exceed 
$18,000,000  outstanding  at  any  one  time. 
Applicant  Is  incorporated  under  the 
laws  of  the  State  of  Delaware  and  is 
qualified  to  do  business  in  the  States  of 
Arizona,  Colorado,  Connecticut,  Hawaii, 
Idaho  and  Vermont. 


The  Notes  are  to  be  issued  pursuant  to 
a  credit  arrangement  with  a  bank  or 
banks,  or,  in  the  alternative,  in  the  form 
of  commercial  paper.  All  notes  are  to 
have  a  final  maturity  on  or  before  a  date 
which  shall  be  less  than  one  year  after 
the  Issuance  of  the  first  notes  Issued  un- 
der such  arrangemaits.  The  Interest  rate 
for  notes  issued  pursuant  to  the  bank 
credit  agreement  shall  be  at  the  prime 
commercial  interest  rate  of  the  banks 
concerned  for  short-term  borrowings. 
The  maxlmimi  principal  amount  of  all 
notes  to  be  issued  pursuant  to  the  appli- 
cation shall  not  exceed  $18,000,000  out- 
standing at  any  one  time. 

The  net  proceeds  from  the  sale  of  the 
Notes  will  be  used,  together  with  other 
funds  of  the  Applicant,  for  replenish- 
ment of -the  treasury  for  expenditures 


for  current  transacti<»8,  tor  repaymoit 
of  ind^tedness  and  for  ttie  construction. 
extensi<xi  and  improvonent  of  facilities. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu- 
ary 21,  1977.  file  with  the  Federal  Power 
Commission,    Washington.    D.C.    20426. 
petitions  to  intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10).  AD  protests 
filed  with  the  Commission  wU^  be  taken 
but  will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons  wish- 
ing to  become  parties  to  a  proceeding  or 
to  psoticipate  as  a  party  In  any  hear- 
ing therein  must  file  petitions  to  inter- 
vene in  accordance  with  the  Commis- 
sion's Rules.  The  api^catlon  is  on  file 
with  the  Commission  and  available  for 
public  InspectioiL 

Kenneth  F.  Pluiib, 
Secretary. 

[FR  Doc.77-1888  PUed  1-14-77:11:88  am] 

[Docket  No.  KR77-1031 

PENNSYLVANIA  POWER  CO. 

Initial  Interim  Transmission  Rate 

Jakuakt  13, 1977. 
Take  notice  that  the  Pennsylvania 
Power  Company  (Company) ,  on  Decem- 
ber 23. 1976,  tendered  for  filing  an  initial 
interim  transmission  rate  schedule  in  its 
FPC  Electric  Service  Tariff,  MunlclpcJ 
Resale — Primary  Voltage  Schedule.  This 
primary  rate  schedule  has  had  an  addi- 
tional provision  added  to  provide  for 
Transmission  Voltage  utilizing  the  exist- 
ing primary  rate  with  a  discount  for  69 
kv  service  and  was  filed  in  compliance 
with  the  Federal  Power  Commission  Or- 
der issued  August  20, 1975  at  Docket  No. 
E-«159. 

The  reason  for  this  additional  trans- 
mission voltage  provision  arises  from  the 
fact  that  EUwood  City  Borough,  one  of 
five  municipalities  served  by  the  Com- 
pany, has  either  purchased,  or  leased,  a 
customer-owned  69  kv  substation  located 
in  the  borough  that  is  presently  serving 
Ellwood  Steel  Casting  Company.  The 
Company  has  received  notice  from  the 
Ellwood  Steel  Casting  Company  that 
service  will  no  longer  be  required  from 
the  Pennsylvania  Power  Company  at 
that  station  effective  February  1.  1977. 
Ellwood  City  Borough  Is  apparently  of 
the  view  that  all  service  to  the  borough 
and  Ellwood  Steel  Casting  Company  can 
be  served  through  this  purchased  or 
leased  69  kv  substation.  The  interim  rate 
schedule  does  not  provide  that  a  munic- 
ipality can  receive  laoth  primary  and 
transmission  service  simultaneously. 

Copies  of  the  filing  were  served  upon 
the  borough  secretaries  of  Ellwood  City. 
Grove  City.  New  Wilmington,  Wampum 
and  Zellenople. 

Any  person  desiring  to  l>e  heard  or  to 
protest  said  application  should  file  a  pe- 
tition to  intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street,  NE.,  "Washington,  D.C. 
20426,  in  accordance  with  §S  1.8  and  l.IO 
of  the  Commission's  rules  of  practice  and 
procedure  (18  CFR  1.8.  1.10).  AU  such 
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petitions  or  protests  should  be  filed  on 
or  before  January  21,  1977.  Protests  will 
be  considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
application  are  on  file  with  the  Commis- 
sion and  are  available  for  public  inspec- 
tion. 

Kenneth  P.  Plumb, 
Secretary. 

[PR  Doc.77-16a7  PUed  1-14-77:11:35  am] 

FEDERAL  POWER  COMMISSION 

[Docket  No.  G-18441.  et  al-l 
SHELL  OIL  COMPANY,  ET  AL. 

Applications  for  Certificates,  Abandonment 
of  Service  and  Petitions  to  Amend 
Certificates ' 

January  5. 1977. 

Take  notice  that  each  of  the  Appli- 
cants listed  herein  has  filed  an  applica- 
tion or  petition  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  authorization  to 
sell  natural  gas  in  interstate  commerce 
or  to  abandon  service  as  described 
herein,  all  as  more  fully  described  iii  the 
respective  applications  and  amendments 
which  are  on  file  with  the  Commission 
and  open  to  public .  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  Janu- 
■  ary  28, 1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426, 
petitions  to  intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Persons  wishing  to  be- 
come parties  to  a  proceeding  or  to  par- 
ticipate as  a  party  in  any  hearing  therein 
must  file  petitions  to  intervene  in  ac- 
cord with  the  Commission's  Rules. 

Take  further  notice  that,  pursusuit  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure a  hearing  will  be  held  without 
further  notice  before  the  Commission  aa 
all  applications  in  which  no  petition  to 
Intervene  is  filed  within  the  time  re- 
quired herein  if  the  Commission  on  its 
own  review  of  the  matter  believes  that 
a  grant  of  the  certificates  or  the  au- 
thorization for  the  proposed  abandon- 
ment \s  required  by  the  public  conveni- 
ence and  necessity.  Where  a  petition  for 
leave  to  intervene  Is  timely  filed,  or 
where  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is  re- 


*Tbls  notice  does  not  provide  for  oonaoli- 
datlon  for  hearing  of  the  several  matters 
covered  herein. 


NOTICES 

quired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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imnecessary  for  Applicants  to  aiH>ecir  or 
to  be  represented  at  the  hearing. 

Kenneth  P.  Plumb. 
Secretary. 


Docket  No. 

and 
date  filed 


Applicant 


Purchaser  and  location 


Price  per 
1,000  ft* 


Pres- 
sure 
base 


G-18441  1 Shell  OU  Co.  (successor  to  T.  F. 

7-14-76  Hodge,  (operator),  et  al.),  2  Shell 

Plaia,  P.O.  Box  2099,  Houston, 
Tex.  77001. 

G-19189» Shell  Oil  Co.  (successor  to  L.  D. 

7-14-76  Crumley,  Jr.  (operator),  et  al.). 

G-19572  >  Shell  Oil  Co.  (successor  to  the  Car- 

7-14-76  terOUCo.). 

CI60-488 Cabot  Corp.  (successor  to  Apezco, 

C  F 11-29-76        Inc.),  P.O.  Box  1101,  Pampa,  Tex 
79065. 

CI61-323 Union  Oil  Co.  of  California,  P.O. 

D    12-14-76  Box   7800,   Los  Angeles,   Calif. 

90051. 

CI61-1621 ' Hunt  Industries,  2500  1st  National 

11-22-76  Bank  Bldg.,  DaUas.  Tex.  75202. 


CI62-286 

B  4-14-76 


Sun  Oil  Co.,  P.O.  Box  20,  Dallas, 
Tex.  75221. 


CI65-.'323 Louisiana  Crude  Oil  &  Gas  Co., 

B  6-23-76  Inc.  (successor  to  Consolidated 

Gas  Supply  Corp.,)  922  Richards 

Bldg.,  New  Orleans,  La.  70112. 

CI«5-624. PhiUips  Petroleum  Co.,  5  C4  Phil- 

ri72-I69  lips    Bldg..    Bartlesville,    Okla. 

CI72-597 »  74004. 

ll-2.'J-76 
CI77-125. Sun  Oil  Co 

(CI66-154) 

B  11-18-76 
CI74-63' Hunt  Industries 

11-22-76 

CI75-13" Diamond  Shamrock  Corp.,  P.O. 

C  6-29-76  Box  631,  Amarillo,  Tex.  79105. 

CI76-90" Hurley     Petroleum     Corp.,     400 

B  12-2-76  Petroleum  Bldg.,  Shreveport,  La. 

71101. 

CI76- 178 Ladd  Petroleum  Corp. ,  830  Denver 

C  12-6-76  Club  Bldg.,  Denver,  Colo.  80202. 

CI76-793 Gulf  Oil  Corp.  (successor  to  Union 

(0-15810)  Oil  Co.  cf  California),  P.O.  Box 

F  12-15-76  2100,  Houston,  Tex.  77001. 

CI77-129 Union  Texas  Petroleum,  a  division 

(O-10823)  of  Allied  Chemical  Corp.,  P.O. 

B  1 2-6-76  Box  2120,  Houston,  Tex.  77001. 

CI77-140 Energy    Reserves    Group,    Inc., 

A  12-9-78  P.O.  Box  1201,  Wichita,  Kans. 

67201. 
CT77-141 Chevron  Oil  Co.,  western  division, 

(Q-7207)  P.O.  Box 599,  Denver,  Colo.  80201. 

B  12-9-78 

C177-142 Austral  Oil  Co.,  Inc.,  2700  Exxon 

(0-15082)  Bldg.,  Houston,  Tex.  77002. 

B  12-9-76 

CI77-143 Atlantic  Richfield  Co.,  P.O.  Box 

(CI87-1082)  2819,  Dallas,  Tex.  75221. 

B  12-9-76 

CI77-144 Anadarko   Production  Co.,  P.O. 

(CI75-316)  Box  1330,  Houston,  Tex.  77001. 

B  12-10-76 

Cr77-145 Freeport  Minerals  Co.,  P.O.   Box 

A  12-13-76  3038,  Midland,  Tex.  79701. 

CI77-148 Monsanto  Co.,  5051  Westheimcr, 

A  12-13-76  1300  Post  Oak  Tower,  Houston, 

Tex.  77058 

CI77-147     Kerr-McGee     Corp..     P.O.     Box 

(CI76-71)  25861,  Oklahoma  City,  Okla. 

B12-1S-78 

Filing  code:  A— Initial  service. 
B — Abandonment. 
C — Amendment  to  add  acreage. 
D— Amendment  to  delete  acreage. 
E— Soecession. 
r— Partial  succession. 

See  footnotes  at  end  of  table. 


11  Paso  Natural  Gas  Co.,  Jabnat 

Field,  Lea  County,  N.  Mex. 

Bl  Paso  Nztural  Gas  Co.,  Searbor- 

ough    Field,    Winkler    County, 
Tex. 
Colorado     Interstate     Gas     Co 

Southwest  Camp  Creek  Field, 

Beaver     County,     Okla. 
Northern  Natural  Gas  Co.,  Barhy  <i27.3OeO0     14.85 

Ranch  No.  1-41  Unit  Well  in  sec. 

8.  township  2  North,  range  27 

ECM,    Beaver    County,    Okla. 
Transwestern   Pipeline   Co.,  lease  (•) 

No.   LOr,-BEA-7,  SE/4  of  sec. 

25-IN-24ECM,  Seaver  County, 

Okla. 
Montana-Dakota     Utilities     Co.,  18.0*  14.73 

North  Tioga  area,  Burke  County, 

N.Dak. 

Cities  Service   Oas  Co.,  Hueofon  (•)  

Field.  Krarny  and  Finney  (Toun- 
ties,  Okla. 
Texas    Gas    Transmission    Corp.,  15.0^  15.025 

Chalkley  Field,  Cameron  Parish, 
La. 


Bl  Paso  Natural  Gas  Co.,  Ector 
plant  taileate,  located  In  Ector 
County,  Tex. 

Northern  Natural  Oas  Co.,  La- 
veme  Field,  Harper  County, 
Okla. 

Montana-Dakota  Utilities  Co., 
North  Tioga  Area,  Burke  Coun- 
ty, N.Dak. 

Trunkline  Gas  Co.,  Block  639, 
West  Cameron  area  (South  addi- 
tion), offshore  Louisiana. 

Mississippi  River  Transmission 
Corp.,  Cocke-Jobe  lease  and  the 
Ella  V.  Armstrong  lease,  W  askom 
Field,  Harrison  County,  Tex. 

Michigan  Wisconsin  Pipe  Line  Co., 
East    Niles    Field,    Caddo    and 
Canadian  Counties,  Okla. 

Transwestern  Pipeline  Co.,  White 
City  Penn  Field,  Eddy  County, 
N.Mex. 

Montana-Dakota  Utilities  Co., 
Glendive  Plant,  Wilbaux  County, 
Mont. 

Transcontinental  Oas  Pipe  Line 
Corp.,   Terrebonne   Parish,    La. 

Bl  Paso  Natural  Gas  Co.,  various 
fields,  Lockhart  B  No.  8  well,  SEJ^ 

SEVi  of  sec.  14,  T-21-8,  R-27-E, 

Lea  County,  N.  Mex. 
Michigan  Wisconsin  Pipe  Line  Co., 

Holly    Beach    Flela,    Cameron 

Parish,  La. 
Lone  Star  Oas  Co.,  Ralob  R.  Ford 

unit,  W/2  sec.  30-2N-8W,  Stephens 

County,  Okla. 
Northern  Natural  Has  Co.,  Sberard 

Field,    Blaine    and    Cbouteaa 

Counties,  Mont. 
Transcontinental    Gas   Pipe   Line 

Corp.,  Block  22,  Vermilion  area, 

offshore  Louisiana. 
Kaa^as-Nebraska  Natural  Gas  Co.. 

Inc.,  Madden  unit,  Fremont  and 

Natrona  Counties,  Wyo. 
Bl  Paso  Natural  Gas  Co.,  Hemp- 
hill County,  Tex. 


C)  14.65 

(")  

""103.6128*      15.025 
•182.72*         15.025 
('•)  ('•) 

i>"n  160. 7218*    14.65 
15.025 


"  94. 8628* 
»"m  145.8643*. 

(") 
•I'M  164. 0743* 
(") 

C) 

m 

•"155.179* 
«n$0.93,*tl.43 
(») 


15.025 

(«) 


(») 


15.025 

14.73 

(») 
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Docket  No. 

and 
d»te  filed 


Applieaat 


Purchaser  and  location 


Price  per 
1,000  R« 


Pres- 
sure 
base 


CI77-148- Freeport  Minerals  Co 

A  12-12-76 

CI77-150 Mesa  Petroleum  Co.  et  al.,  P.O. 

(CS67-82)  Box  2009,  Amarillo,  Tex.  79105. 

B  12-17-76 
CI77-151 Trlcentrol  United  States,  Inc.,  IVOl 

A  12-9-76    '■       Pennsylvania  Ave.  NW.,  Wash- 
ington, D.C.  20006. 
CI77-1S2 Marathon  OU  Co.,  539  South  Main 

A  12-15-76  St.,  Findlay,  Ohio  45840. 

CI77-153 Exxon  Corp.,  P.O.  Box  2180,  Hous- 

A  12-17-76  ton,  Tex.  77001. 

0177-154 Southland  Royalty  Co.,  1600  1st 

A  12-17-76  National  Bldi.,  Fort  Worth,  Tex. 

76102. 

CI77-155 Kerr-McGee  Corp 

A  12-20-76 

CI77-156 Placid  OU  Co.,  1600  1st  National 

A  12-20-76  Bank  Bldg.,  Dallas,  Tex.  75202. 

CI77-1S7 Amoco  Production  Co.,  P.O.  Box 

A  12-20-76  3092,  Houston,  Tex.  77001. 

CI77-158 The  California  Co.,  a  division  of 

A  12-20-76  Chevron  Oil  Co.,  1111  Tulane 

Ave.,  New  Orleans,  La.  70112. 

CI77-159 Texas  Gas  Exploration  Corp.,  P.O. 

A  12-14-76  Box  52310,  Houston,  Tex.  77052." 

CI77-160 Phillips    Petroleum    Co.,    5    C4 

A  12-13-76  Phillips  Bldg.,  Bartlesville,  Okla. 

74004. 

CI77-161 Texas  Gas  Exploration  Corp." 

A  12-14-76 


Florida  Gas  Transmission  Co., 
block  22,  Vermilion  area,  oflshore 
Louisiana. 

Northern  Natural  Gas  Co.,  Love- 
dale  Field,  Harper  County,  Okla. 

Northern  Natural  Gas  Co.,  7  wells 

m    Blaine   and    Hill    Counties, 

Mont . 
Transwestern  Pipeline  Co.,  South   •»»••  154. 6335* 

Newmill  area,  Chaves  County, 

N.  Mex. 
Columbia  Gas  Transmission  Corp., 

West  Delta  Block  117  Field,  ofl- 
shore Louisiana. 
El  Paso  Natural  Gas  Co.,  Atoka/ 

Morrow     formations,     sec.     22, 

T248,  R28E,  Eddy  County,  N. 

Mex. 
Montana-Dakota  Utilities  Co.,  »"»»  167. 7367* 

Boxcar  Butte  Field,  McKeiuie 

County,  N.  Dak. 
Transcontinental    Gas   Pipe   Line 

Corp.,  Bassfield  Field,  Jefferson 

Davis  County,  Miss. 
El  Paso  Natural  Gas  Co..  Willow 

Lake  Atoka  Field,  Eddy  County, 

N.Mex. 
Teimeesee  Gas  Pipeline  Co.,  block 

64  field,  West  Delta  area,  offshore 

Louisiana. 
Texas    Gas   Transmission    Corp., 

block  248,  Vermilion  area,  off- 
shore Louisiana. 
El  Paso  Natural  Gas  Co.,  Cabana 

No.  1  Well,  Eddy  County,  N. 

Mex. 
Texas    Gas    Tra.'-.smission    Corp., 

block  315,   Eugene   Island  area. 

offshore  Louisiana. 


»  »  155. 179* 


(») 


•  "  »  SI.  425 


•»«n$1.76 


lBMai69.884* 


•n»»52.0* 


'•"»»  $1.5617 


»J1.  75 

*s  54. 0614* 
iinj«$1.90 


•"93.  Of 


t  i!UU{i.go 


15.025 

(") 

14.73 

14.85 

15.02S 

14.73 

1173 
15.025 
14.73 
15.025 

14.73 
14.73 


'  Applicant  requesls  termination  of  certificate  and  rate  schedule  No.  302,  effective  as  of  May  1,  1970. 
'  Applicant  requests  termination  of  certificate  and  rale  schedule  No.  313,  effective  as  of  May  1, 1970. 
>  Applicant  requests  termination  of  certificate  and  rate  schedule  No.  218,  effective  as  of  Oct.  1, 1968. 

•  Includes  24*  base  rate,  2.88*  Btu  adjustment  and  0.4260*  tax  reimbursement. 

•  Subject  to  upward  and  downward  Btu  ajdustment. 

■  Applicant  states  that  the  deletion  is  a  result  of  a  sale  of  Union's  25  pet  working  interest  in  the  Sun-Meier  No.  1 
gas  well  and  the  assignment  of  certain  acreage  to  Texas  Energies,  Inc. 

'  Filing  to  reflect  the  closing  of  North  Tioga  plant  and  airanging  for  Burmah  Oil  &  Gas  Co.  to  process  the  gas  in 
Burmah's  Tioga  plant  located  In  Williams  County,  N.  Dak. 

'  Applicant  requests  termination  of  the  certificate  issued  in  docket  No.  CI62-286  and  of  its  rate  schedule  No.  401 
due  to  assignment  of  leases  to  W.  B.  Osborn. 

•  Amendment  to  change  delivery  point  from  Ector  plant  to  Goldsmith  plant,  both  located  in  Ector  County,  Tex. 
'•  CI65-624,  rate  schedule  No.  410.  20.0*;  CI72-169,  rate  schedule  No.  488,  37.5*;  CI72-597,  rate  schedule  No.  504, 

53.5*.  C 172-597,  rate  schedule  No.  .S04, 143.5*. 

>>  The  Thomas  No.  1-8  well,  which  was  assigned  to  David  A.  Chambers  effective  Feb.  28, 1975,  was  plugged  and 
abandoned  on  Mar.  27, 1975. 

'» Includes  1.02*  gathering  allowance.  . 

"  Subject  to  upward  Btu  adjustment. 

t«  Amendment  authoriting  initial  service  from  reserved  10  pet  of  Diamond  Shamrock's  interest  in  the  gas  reserves. 

"  Applicant  requests  permission  to  abandon  only  sales  from  the  2  leasehold  interests  which  have  expired  and  does 
not  seek  to  abandon  sales  to  M  RT  from  any  interest  which  Hurley  now  holds  or  may  bold  for  the  remaining  term  of 
the  Apr.  23, 1951,  contract,  as  amended. 

"  Leases  expired. 

"  Includes  10.8449*  tax  reimbursement. 

>•  Applicant  Is  willing  to  collect  the  national  rate  in  accordance  with  opinion  No.  770,  as  amended. 

"  Base  price  for  wells  commenced  on  or  after  Jan.  1,  1973.  and  before  Jan.  1,  1975  per  opinion  No.  770,  as  amended 
(plus  7.8129^  State  taxe^,  and  upward  and  downvrard  Btu  adjustment  from  1,000  Btu  per  cubic  foot). 

"  Base  price  for  wells  commenced  on  or  after  Jan.  1.  1975  per  opinion  No.  770,  as  amended  (plus  12.01.')4<  State  taxes 
and  upward  and  downward  Btu  adjustment  frcm  1,000  Btu  per  cubic  foot). 

»  Includes  reimbursement  of  100  pet  of  all  Sute  or  Federal  production,  severance  or  similar  taxes  imposed  on 
seller. 

"  Applicant  is  willing  to  accept  a  permanent  certificate  in  accordance  with  opinion  No.  770.  as  amended. 

»  Shell  Oil  Co.  is  the  producer  for  all  gas  being  supplied  to  the  Glendive  plant.  Shell  has  given  notice  of  termination 
of  the  casinghead  gas  contract,  and  there  will  accordingly  be  no  gas  supply  for  the  Glendive  plant. 

*•  Plus  1*  escalation  per  qiurter. 

"  Recla^Scation  of  well. 

^  Wells  have  been  plugged  and  abandoned. 

"  Atlantic  no  longer  has  any  interest  in  acreage  covered  by  the  contract  of  Jan.  20, 1965.  Acreage  was  totally  assigned 
to  C.  &  Y.  Casing  Pulling  Co.  by  assignment  dated  Sept.  26.  1972. 

■■  Applicant  has  transferred  and  assigned  all  Interests  in  such  acreage  to  purchaser. 

X  Base  price  provided  in  sec.  2.S6a,  plus  7.785(  per  1,000  ft*  Btu  adjustment  based  on  Btu  content  of  1053,  plus 
0.5ie  per  1,000  ft>  gathering  allowance. 

»  Base  price  for  MDU  No.  1  spudded  Feb.  13. 1973.  (Within  the  limits  prescribed  by  opinion  No.  770,  as  amended.) 

»'  Base  price  for  Okie  1-9  No.  1  spudded  Dec.  20, 197S.  (Within  the  limits  prescribed  by  opinion  No.  770,  as  amended. 

-  Well  plugged  and  abandoned. 

"  Inclndes  100  pet  tax  reimbursement. 

M  Inclusive  of  1.4919*  gstherlns  allowaooe.  New  Mexico  asvatftnoe,  oonserration,  and  emergency  school  taxes  bat 
subject  to  variable  school  district  ad  vatorem  tax  adjusted  annually,  and  subject  to  Btu  adjustment. 

"  Inclades  estimated  Btn  adjustment  of  15.1578*  per  1,000  ff . 

"  Pins  quarterly  Inereasec 

"  At  14.73  lb/in%. 

■  Inchides  tax  reimborsement. 

••  CoDtraet  price. 

••  Applicant  is  willing  to  aeeept  a  permanent  certificate  at  the  national  lata  in  ■eeordanee  with  opinion  No.  770. 
SB  amended  (subject  to  unknown  Bto  adjustment  and  0.51*  gathering). 

"  Apidieant  and  porehaser  are  aflUiated. 

o  Phis  1.5*  per  1,000  ft*  escalation  per  quarter  commencing  on  Apr.  1  of  the  year  following  the  date  of  initial 
deliveries. 

|FB  Doc.77-14ie  Filed  1-17-773:45  am| 
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NOTICES 


DEPARTMENT  OF  HEALTH. 
ECyUCATION,  AND  WELFARE 

Food  and  Drug  Administration 

ADVISORY  COMfMITTEES 

Meetings 

This  notice  annoonces  forthcoming 
meetings  of  public  advisory  committees 
of  the  Food  and  Drug  Administration 
(FDA) .  This  notice  also  sets  forth  a  sum- 


mary of  the  procecures  governing  com- 
mittee meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  conducted  by  the 
committees  and  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Ad- 
visory Committee  Act  (Pub.  L.  92-463,  86 
Stat.  770-776  (5  U.B.C.  App.  I) ).  and  the 
PDA  regulations,  21  CFR  Part  2,  Sub- 
part D,  relating  to  advisory  committees. 
The  following  advisory  committee  meet- 
ings are  announced: 


Committee  name 


Date,  time,  and  place 


Type  of  meetini  and  contact  person 


1.  Pathology  Subcommittee  Feb.  3,  8:30  a.m..  Board  Open  public  hearing  8:30  a.m.  to  9;30  a.m.;  open  com- 
of  the  Science  Advisory  Room,  Holiday  Inn,  mitteedlscusslon9:308.m.  to  1  p.m.;  Ruth  S.  Magee, 
Board.  North  Little  Rock,  Ark.         National   Center  for  'Toxlcologlcal   Research,  Jet 

fcrson,  Ark.  72079,  501-M1-1528. 


General  function  of  the  committee. 
Advises  on  establishment  and  implemen- 
tation of  a  research  program  that  will 
assist  the  Commissioner  of  Food  and 
Drugs  and  the  Administrator,  Environ- 
mental Protection  Agency,  in  fulfilling 
their  regulatory  responsibilities. 

Agenda — Open  public  hearing.  Any  in- 


terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing, 
on  issues  pending  before  the  committee. 
Open  committee  discussion.  Discussion 
of  the  update  of  pathology  services  proj- 
ect, personnel,  equipment,  problem  areas, 
and  general  discussion  and  recommenda- 
tions. 


Committee  name 


Date,  time,  and  place 


Type  of  meeting  and  contact  person 


2.  Hepatoma  Sabcommlttee  Feb.  3, 1  pjn.,  Board  Room, 
of  the  Science  Advisory  Holiday  Inn,  North  Little 
Board.  Rock,  Ark. 


Open  public  hearing  1  pjn.  to  2  p.m.;  open  committee 
discussion  2  pjn.  to  4  p.m.:  Ruth  8.  Magee,  National 
Center  for  Toxlcologieal  Research,  Jefierson,  Ark. 
72079,  501-541-4528. 


General  function  of  the  committee. 
Advises  on  establishment  and  Implemen- 
tation of  a  research  program  that  will 
assist  the  Commissioner  of  Food  and 
Drugs  and  the  Administrator,  Environ- 
mental Protection  Agency,  in  fulfilling 
their  regulatory  responsibilities. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  omlly  or  In  writing, 


on  Issues  pending  before  the  committee. 
Open  committee  discussion.  Discussion 
of  the  report  on  the  status  of  i^enotypic 
lindane  study,  report  on  proposed  Na- 
tional Cancer  Institute/National  Center 
for  Toxlcologlcal  Research  Interagency 
Agreement,  proposed  hepatoma  work- 
sh(4>.  and  general  discussion  and  recom- 
mendations. 


Committee  name 


Date,  time,  and  place      — 


Type  of  meeting  and  contact  person 


3.  Antiperspirant  Panel. 


Feb.  3  and  4,  9  a.m..  Con- 
ference Room  C,  Park- 
lawn  Bldg.,  5000  Fishers 
Lane,  Rockrille,  Md. 


Open  public  hearing  Feb.  3,  9  a.m.  to  10  a.m.;  open 
committee  discussion  Feb.  3,  10  a.m.  to  4:30  p.m., 
Feb.  4.  9  a.m.  to  4:30  p.m.;  Lee  Qeismar,  (HFD-510) 
SflOO  Fishers  Lane,  RockviUe,  Md.  20857, 301~«43-49«0. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  SEifety  and  effectiveness 
of  nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
Issues  pending  before  the  committee. 

Open  committee  discussion.  T^e  panel 
will  review  data  pursuant  to  the  over- 
the-coimter  (OTC)  review's  call  for  data 


for  this  panel  (see  also  21  CFR  330.10(a) 
(2)). 

The  panel  will  be  reviewing,  voting  up- 
on, and  modifying  the  content  of  the 
summary  minutes  and  categc»:izatlon  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting  up- 
on, and  modifying  its  draft  report  in 
preparation  for  submission  to  the  Com- 
missioner. 


Committee  name  Bate,  time,  and  place 


Type  of  meeting  and  contact  person 


4.  Neurologic  Drugs  Advi- 
sory Committee. 


Feb.  3  and  4,  9  a.m.,  Con-  Open  public  hearing  Feb.  3,  9  a.m.  to  10  ajn.;  open 
ference  Room  M,  Park-  committee  discussion  Feb.  3,  10  a.m.  to  4:30  p.m.; 
lawn  Bldg.,  5000  Fishers  open  public  hearing  Feb.  4,  9  a.m.  to  10  ajn.;  open 
Lane,  Rockville,  Md.  committee  discussion  Feb.  4,  10  a.m.  to  4:30  p.m.; 

Stephen  C.   Groft,  (HFD-120)  5000  FiabeiB  Lane. 

Rockville,  Md.  20857,  S)l-443-3800. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  safety  and  effectiveness  of 
marketed  and  investigational  prescrip- 
tion drugs  for  use  in  neurologic  disease. 


Agenda — Open  public  hearing.  Any  In- 
terested person  may  present  informa- 
tion, data,  or  views,  orally  or  in  writing, 
on  issues  pending  before  the  committee. 


4' 


NOTICES 


Open  committee  discussion.  Use  of  am- 
phetamines in  the  treatment  of  narco- 
lepsy, seizure  disorders,  and  minimal 
brain  dysfunction;  and  appropriate  indi- 
cations for  the  use  of  antiemetics. 

Because  of  the  problem  of  continuing 
abuse  in  spite  of  Schedule  n  controls,  the 
Pood  and  Drug  Administration  is  consid- 
ering the  removal  of  the  anorectic  indi- 
cation for  amphetamine  and  metham- 
phetamine.  In  addition,  these  drugs  have 
been  used  in  the  treatment  of  narcolepsy, 
minimal  brain  dysfunction  (MED)'*  and 
sei2rure  disorders.  The  Neurologic  Drugs 
Advisory  Committee,  invited  guests,  and 
other  participants  are  requested  to  ad- 
vise on  the  following: 

1.  Are  there  alternative  safe  and  effec- 
tive treatments  for  these  disorders? 


2.  Would  a  withdrawal  of  ampheta- 
mine and  methamphetamine  from  the 
market  have  a  deleterious  effect  on  the 
treatment  of  patients  with  narcc^pey, 
MBD,  or  seizure  disorders? 

The  recommendations  of  the  advisory 
committee  to  the  Division  of  Neurophar- 
macologlcal  Drug  Products  and  the  Bu- 
reau of  Drugs  will  be  considered  in  arriv- 
ing at  a  decision  whether  amphetamines 
should  be  totally  withdrawn  from  the 
market,  or  relabeled  for  the  treatment 
only  of  narcolepsy,  MBD,  and  or  seizure 
disorders.  In  either  case,  the  investiga- 
tional new  drug  application  process 
would  still  be  available  for  research  pur- 
poses. 


Comniittw  name 


S.  Oiilulialniii   V  •:  .  1. 


IJalc  iniif.  and  plivc 


■  ii.  4  ,iuil  o.  0  a.m..  Conf'T- 
.  i.i'f  Kixiiii  K.  I'irklawii 
Hlii;.-.,  :^t\  Kislifrs  L-iUO. 
It  n  kNule.  M(i..oil  K.'t).  4: 
I  n;  '..  licul  KCMiri.  Holi- 
•  lav  Inii.  Hrth.";dj.  M<l.. 
u'K.-l'.  \ 


T\\v  of  riopi'iiii  niiij  o'Vitac  1  jwifon 


Oiwni  puMu-  I'.cariiiii   Vrh.  4 
fomiiuttPt'  ftisniSfiii!!  Ki-b 
Vtb.  ,T.  'I  a.m.  to  4  '>"  i'  ii 
,Mii\  .-,aUO  Ki>li'  IV  1...   .■ 
44.f  4"eu. 


'.'  a  m.  M  II'  a.in.;  opiii 

.  4,   1"  ,l.!l:.   ID  4,.*<i  p.m., 

.  Jo!,:i  T       .Klr.iv.  (IIFH- 

H,.  k\ili.     M.|.   jus-iT.  3111- 


General  function  of  the  committee.  Re- 
views and  evaluates  available  data  con- 
cerning the  safety  and  effectiveness  ef 
nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
Issues  pendmg  before  the  committee. 

Open  committee  discussion.  The  panel 
Vill  review  data  pursuant  to  the  over- 
the-coimter  tOTC)  review  s  call  for  data 


for  this  panel  'see  also  21  CFR  330.10(a) 
t2> ). 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
svunmary  minutes  and  categorization  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  in 
preparation  for  submission  to  the  Com- 
missioner. 


Comniiuir  iiaiui' 


I  ).ui'.  iiTii>'.  ;!iici  pirti 


Tyjio  of  nipeiiiig  and  coht.i  ;  i"is<i 


6.  ricnoralHospiiiil  ami  I'it- 

s<.iial  V?"  l',;'i-l. 


Fill.  7  aiid  S.  'I  a.iii.,  Room  open  public  hearing  Feb.  7,  9  a.m.  lo  10  a.m.;  open 
\4'f>.  KR-s,  JKX  .<!.  .-^W  .  conmiiltec  discussion  Feb.  7.  Kl  a.m.  lo  4:.TU  p.m., 
«,:-'. '1121  on.  !).('.  Fel).  8,  9  a.m.  to  4:30  p.m.:  William  f".  Dn-ikslu-ido, 

Ph.  1)..  (HFK-44ni.  87.S7  Georgia  Av  .  Silv.r  -^iM-m^. 

-Md.  XMO.  301-427-72.14. 


General  function  of  the  committee.  Re- 
views and  evaluates  available  data  con- 
cerning the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes  rec- 
ommendations for  their  regulation. 

Agenda — Open  public  hearing.  Those 
desiring  to  make  formal  presentations 
should  notify  the  executive  secretary  by 
February  1,  1977,  and  submit  a  brief 
statement  of  the  general  natm-e  of  tlje 
evidence  or  arguments  they  wish  to  pre- 
sent, the  names  and  addresses  of  pro- 
posed participants,  references  to  any 
data  to  be  relied  on,  and  also  an  indica- 
tion of  the  approximate  time  required 
to  make  their  comments. 

Open  committee  disctissiori .  Devices  to 
be  classified  are  as  follows:  spinal  venous 
pressure  manometer,  hypodermic  needle, 
piston  syringe,  aneroid  blood  pressure 
manometer,  mercury  blood  pressure  ma- 
nometer, nursery  apnea  monitor,  bat- 
tery-powered thermometer,  disposable 
thermometer,  mercurial  thermometer, 
battery-powered   infu.^ion   line   monitor. 


oxygen  depletion  alarm,  laminar  airflow 
unit,  aerator  cabmet,  sterilization  indi- 
cators, sterilization  \^Tap,  gas  sterilizer, 
steam  sterilizer,  prophylactic  ( condom), 
bactericidal  floormat,  surgical  patient 
isolation  unit,  AC-powered  operating 
room  table,  manual  operating  room  table, 
jet  lavage,  manual  cardiac  resuscitator, 
powered  heart-lung  resuscitator.  manual 
resuscitator,  surgical  drape,  surgeon 
glove,  operating  room  gown,  electric 
heating  pad,  chemotherapy  perfusion 
unit,  AC-powered  chemotherapy  perfu- 
sion unit,  heat  lamp,  AC-powered  bed, 
air  fiotatiwi  bed,  hydrauhc  bed,  ICU  bed. 
manual  bed,  tiltable  cradle  bed,  AC- 
powered  water  flotation  bed,  wheeled 
geriatric  chair,  patient  care  Isolation 
chamber,  electrically  powered  patient 
lift,  manual  patient  lift,  overhead  bocmi 
patient  lift,  neonatal  heated  water  mat- 
tress, patient  rollers,  AC-powered  pa- 
tient rollers,  battery-powered  metabolic 
scale,  stopclock.  silicone  bed. 
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NOTICES 


Coimniltpe  name 


Date,  limp,  and  place 


8.  Matrix  Approach  to  Car-  Fob.  11,  0  a.in.,  Conference 
oicogenesis  Bioavsay  Room  2-A-<304,  Cliidlaw 
Subcommittee  '  to  the  Bldg.,  2221  East  Bijou  St., 
Bctonco  Advisory  Board       Colorado  Spring.';,  Colo. 


Typi.'  of  iiir  linp  iid  (Oiilnci  [lor^n 

Open  public  lieariiig  'j  a.m.  to  Id  a.m.:  oiiea  •omnuttoe 
discussion  10  a.m.  to  4  p.m.:  Rutli  S.  Mnpee.  National 
Center  for  Toxicological  Rosiarcli,  Jefferson,  Ark. 
72079,  .501-.M  1-1528.  j 


General  /unction  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  safety  and  effectiveness  of 
marketed  and  investigational  prescrip- 
tion drugs  for  use  in  gastrointestinal 
diseases. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 


("onuiiiliiM-  II, line 


Subioniniitti  r  an  Devel- 
opment of  (iiiidelines 
for  Kvaluutidn  of  Hepa- 
tBtosicity  of  the  (laslro- 
intcstinal  Uni^.s  Ad- 
viiiory  ConiMiltler. 


I);ili'.  lime.  ;ind  pliici: 


mation,  or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
of  approaches  to  evaluation  of  hepato- 
toxicity  in  animals  and  man  and  discus- 
sion of  pharmacogenetics  and  drug 
interaction.  | 

Type  of  mei'liiig  ami  rontail  iH-r.vin 


Keli.  7  iiiid  S.  U  a. in.,  C'lin- 
fer-^nee  KiMiins  .1  and  K, 
Parlwlawii  HI.Ir..  .liiOd 
KislH.r>  l.ai,  •,  Uorkvillc, 
Aid. 


Oprn  pul>Ui  licaiiiiR  Fell.  7. 
coniniillee  di-scussiciu  Fe^.  7 
'.>  a.m.  to  .'i  p.m.;  .lOiin  (' 
.M>M  ViAwr<  t.ane.  Ftaekyill. 


^1  a.m.  to  in  a.m.;  open 
IC  a.m.  to  .")  p.m.,  Fel).  S. 
Staudaert    (IIFD-ll')), 

.  Md.  L'K-ir.aiii'tts-jrao. 


General  function  of  the  committee.  Ad- 
vises on  establishment  and  implementa- 
tion of  a  research  program  that  will 
assist  the  Commissioner  of  Food  and 
Drugs  and  the  Administrator,  Environ- 
mental Protection  Agency,  in  fulfilling 
their  regulatory  responsibilities. 


Agenda — Open  pulilic  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
and  definition  of  the  conceptual  basis  of 
the  Matrix  Approach  Program. 


Coinuiittee  name 


Nrutageiie.sL-;  .'^ulxoniinil- 
tee  of  the  .S  Iiim  r  .\dvi- 
.sory  Hoard. 


Dale,  liih 


■I  plan 


Fi'l).  IJ.  'I  a.m..  (  ciifrrnire 
F{iM)ni  L'  .\  :inl.  Cliidlaw 
lildK..JJJl  Ka.'il  HijiMi.-<l.. 
Coliiiuilii  Sprinu-:.  ('i)l(i. 


T\  pc  (jf  nil  rtinii  4iid  lonlacfijerson 


I.I  pea  pulilie  Inaring  '.'a.m.  to  10  a.m.;  open  committee 
discussion  in  a.m.  to  4  p.m.:  Rulli  .•<.  .Mafiee,  National 
Center  for  Toxicological  Rcsrarcli.  Jrflfirsiui.  Ari?.. 
7-'(i7!i,  ."ilU  .'i41  4."i.'K. 


General  function  of  the  committee.  Ad- 
vises on  establishment  and  implementa- 
tion of  a  research  program  that  will 
assist  the  Commissioner  of  Food  and 
Drugs  and  the  Administrator,  Environ- 
mental Protection  Agency,  in  fulfilling 
their  regulatory  responsibilities. 


Coniniiltee  name 


10.  Vitamin.    Mini  ral. 
Heiiialinic  I'am  1. 


Dale.  limr.  ai.d  plan 


Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
of  the  implementation  of  the  Dosimetry/ 
Pharmacokinetics  Program.    ■ 

'i  \  pi-  of  ineelinp  aiid  cuiilact  person 


Fell.  14aTiil  l.'i.'ia.m..  Room 
lUf),  LIKIC  .<l.  SW..\Vasli- 
in!;loii.  \y.i' . 


Open  puMie  liearin;;  Feb.  14.  !i  a.m.  to  10  a.m.;  open 
eommittee  discussion  Fal).  It,  10  a.m.  to  4::50  p.m., 
Feb.  l.'i,  9  a.m.  to  4::fO  p.m.;  Tliomas  D.  DeCillis, 
(IIFD..'ilO)..-,H(K)  Fi^luTsLaiHi.  Rinkville.  Md.'J0H.^)7. 
:ilil   ll.i   HHKi. 


General  function  of  the  committee. 
Reviews  and  evaluates  avail^le  data 
concerning  the  safety  and  effectiveness 
of  nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  The  panel 
will  review  data  pursuant  to  the  over- 
the-counter  (OTC)  review's  call  for  data 


for  this  panel  (see  also  21  CFR  330.10 
(a)(2)).     ' 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
summary  minutes  and  categorization  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  in 
preparation  for  submission  to  the  Com- 
missioner. 


Commitlee  name 


n.  Dental  Panel 


Dale,  tliiii'.  and  place 


,.  Feb.  16  and  17, '.»  a.m..  Con- 
ference Room  K,  Park- 
lawn  Bldp..  .VjOO  Fishers 
Lane.  Rockville.  Md. 


Typi'  of  nuTVng  a|id  ciintact  peri;oii 


Open  public  hearinp  Feb.  18,  9  a.m.  to  10  a.m.;  open 
committee  discussion  Fob.  16,  10  a.m.  to  4:30  p.m., 
Feb.  17,  9  a.m.  to  4:30  p.m.;  Michael  D.  Kennedy, 
(nFD-510),  f^n  Fishers  Lane,  Rockville,  Md.  2(S.'i7, 
301-443-4!l6<l.  i 


General  function  of  the  committer. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  nonprescription  drug  products. 


Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 


Open  committee  discussion.  The  panel 
will  review  data  pursuant  to  the  over- 
the-counter  (OTC)  review's  call  for  data 
for  this  panel  (see  also  21  CFR  330.10 
(a)(2)). 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
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summary  minutes  and  categorization  of 
Ingredients  and  claims. 

■Hie  panel  will  be  revlewln^r.  voting 
upon,  and  modlfsing  Its  draft  report  In 
preparation  for  submission  to  the  Com- 
missioner. 


Committee  name 


Date,  time,  and  place 


T3T>€  of  meeting  and  contact  person 


12.  Endocrinology  and  Me-    Feb.  17  and  18,  9  a.m..  Con-    Optti  public  hearing  Feb.  17,  9  a.m.  to  10  ajn.;  opo:i 

tabolism    Advisory       ference  Rooms  G  and  H,       committee  discussion  Feb.  17,  10  a.m.  to  5  p.m.;  open 

Committee.  Parklawn      Bldg.,      5600        public   heajiug   Feb.    IS,'.)    a.m.    to    10  a.m.;  open 

Fishers  Lane,   Ftoekville,        committee  discussion  Feb.   18,  10  a.m.   to  5  p.m.; 

Md.  .^.  T.  C.regoire.  Ph.  D..   i.HFD-130).  5600  Fishers 

L^io,  Rockville.  Md.  2i>s",  301-W$-3.'ilO. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  safety  and  effectiveness  of 
marketed  and  investigational  prescrip- 
tion drugs  for  use  in  endocrine  and  meta- 
bolic disorders. 

Agenda — Open  public  hearing.  Any  in- 
tei-sted  person  may  present  data,  infor- 


mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
of  new  drug  applications — NDA  17-783 
(Glibenese),  NDA  17-498  (Micronase), 
and  NDA  17-532  (Dia-Beta) ;  report  to 
committee  on  antiosteoporosis  guidelines 
workshop:  and  estrogen  for  treatment  of 
osteoporosis. 


Commiiiec  name 


i:^.  Aiiiiinierobial  Panel 


Date,  lime,  a'id  plai 


T\  p,  of  n;ening  and  coiiiact  person 


Feb.  18  and  19;  9  a.m..  Con- 
ference Room  K,  Parklawii 
Bldg.,  5600  Fishers  Lane, 
Rockville,  Md..  on  Feb. 
18;  Connecticut  Room. 
Holiday  Inn,  Beihesda, 
Md.,onFeb.  pi. 


Open  public  healing  Feb.  18,  9  a.m.  to  10  a.m.;  open 
oommiitee  discussion  Feb.  18.  10  a.m.  to  4.30  p.m. 
Feb.  19.  9  a.m.   to    4:3ii  p.m. 
.^FU-510^.  ."><jtlO  F:>1:.  i-s  I.ai.e. 
.iol-44.j-l''i'0. 


>  4.30  p.l 
M.  Wei 


Armond   M.  Welcli, 
Ko.kville.  Md.  JoS.=.7. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
Issues  pending  before  the  committee. 

Open  committee  discussion.  The  panel 
will  review  data  pursuant  to  the  over- 
the-counter  (OTC)  review's  call  for  data 


for  this  panel  isee  also  21  CFR  330.10 
ta)t2)  ». 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
summary  minutes  and  categorization  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  In 
preparation  for  submission  to  the  Com- 
missioner. 


Committee  name 


14.  (Tastroenlerological   and 
Crological  I'anel. 


Date,  time,  and  place 


Typ«>  of  meeting  and  contact  per.~iiii 


Feb.  20  and  21,  8  a.m..  Cap-    Open  pubhc  hearing  Feb.  20,  8  a.m.  to  9  a.m.,  Feb.  21, 

tain's     Room.     Chaimel       8  a.m.  to  9  a.m.;  open  coimnittee  discussion  Feb.  30, 

Inn  Motel,  650  Water  St.       9  a.m.  to  5  p.m.,  Feb.  21,9  a.m.  to  5  p.m.;  Thomas  L. 

SW_  Washiugton,  D.C.  Anderson,   M.D.,  (HFK-460),  8757   Georgia  Ave., 

Silver  Spring,  Md.  20916,  301-427-7238. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  devices  ciurently  In  use  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing.  Inter- 
ested parties  are  encouraged  to  present 
Information  pertinent  to  dialysis  devices 
and  endoscopes/surglcal  devices  to  the 
executive  secretary.  Submission  of  data 
relative  to  tentative  classification  find- 
ings is  also  invited.  Those  desiring  to 
make  formal  presentations  should  notify 
the  executive  secretary  by  February  7, 
1977,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  oi-  argu- 
ments they  wish  to  present,  the  names 
and  addresses  of  proposed  participants, 
references  to  any  data  to  be  relied  on, 
and  also  an  indication  of  the  approxi- 
mate time  required  to  make  their 
comments. 

Open  committee  discussion.  Discussion 
of  the  following  dialysis  devices:   A-V 


shunt  accessories:  C^annula  clamp;  ves- 
sel dilator;  disconnect  forcep;  shimt 
guard;  Infusion  "T"  heparin;  crimp 
plier;  tube  plier;  crimp  ring;  joint  ring; 
shunt  stabilizer;  declotting  tray  (includ- 
ing contents) ;  blood  circuit  components; 
blood  filter;  blood  pump  inserts;  line 
clamp;  shunt  connector;  fistula  adap- 
tors; extraluminal  blood  pump;  infusion 
extraluminal  or  syringe  pump  (heparin) ; 
shunt  adaptor;  clamps  blood  automatic 
tubing;  vessel  tip:  "Y"  adaptors;  dialy- 
sate  circuit  components :  Dialysis  control 
station  negative  press  type;  water  puri- 
fication subsystem;  reverse  osmoais 
water  purification  system;  holding  tank; 
dialysate  tubing  connectors;  dialysate 
tubing;  dialysate  delivery  systems;  coil 
canister;  miscellaneous  accessories;  pow- 
ered dialysis  chair  (with  or  wlUiout 
scales) ;  \mpowered  dialysis  chair  (with 
or  without  scales) ;  line  clamp;  dialyzer 
holder  sets;  protector  transducer;  solu- 
tion-test standard- conductivity;    start/ 
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stop  tray  (Including  contents  > ;  f  i-ee- 
standing  dialysis  concentrate  tank;  tie 
gun;  ties;  dedotting  tray  (including  con- 
tents) ;  monltora:  arterial  blood  pressure 
alarm;  pillow  pressure  alarm;  venous 
blood  pressure  alarm;  type  remote  induc- 
tion conductivity  meter;  nonremote 
conductivity  meter;  air  bubble  detector; 
comparative  infiow-outfiow  blood  leak 
detector;  noncomparative  detector: 
blood  level  detector:  dialysate  level  de- 
tector: blood  flowmeter;  dialysate  flow- 
meter: water  manometer;  temperature 
monitor. 

Endoscopes/surgical  devices — biopsy 
instruments:  Biopsy  forcep  covers:  elec- 
tric cautery  biopsy  forceps;  nonelectric 
biopsy  forceps;  suction  biopsy  instru- 
ment: biopsy  needle  set;  biopsy  needles: 
biopsy  punch:  biopsy  tray:  gastrointesti- 
nal instrument  set  bi(H>sy;  diagnostic 
catheters:  Barium  enema  retention 
catheter  with  bag;  biliary  catheter:  ure- 
teral disposable  catheter  tX-ray  i :  doublF 
lumen  female  uretlirographic  catheter; 
positive  pressure  urethrographic  X-ray 
catheter:  urethrographic  catheter:  diag- 
nostic light  sources:  Diagnostic  lamps: 
fiberoptic  focusing  headlight:  fiberoptic 
ureteral  light  catheter;  photographic 
light  source;' pocket  battery  box;  re- 
chargeable battery  box. 

Endoscopes/surglcal  devices  <  Febru- 
ary 21) — endoscopic  equipment  non- 
manual  air  pump;  nonF>owered  anoscope: 
binocular  attacbment  for  endoscope: 
cannula;  choledochoscope;  cleaning  ac- 
cessories for  exxloscopes;  colonoscope; 
coloscope:  ej^Btourethroscope ;  cytolog^• 
brush;  electri«  eord  for  endoscopes:  en- 
teroscope; esophago  -  gastro  -  duodeno- 
scope:  esophaeoscope ;  eyepiece  attach- 
ment for  insertion  of  prescription  lens; 
fiber(^tic  llluminattH's ;  flexible  fiberop- 
tic teaching  attachment;  gastroscope: 
endoscopic  inflatirai  bulb ;  automatic  C02 
insufflator:  laparoscope;  measuring  de- 
vice for  panendoscope;  miscellaneou.s 
adaptor  bulbs;  nephroscope;  obturators: 
peritoneoscope  (fiberojitic) ;  photo  acces- 
sories for  endosc<q>e;  sheaths,  flexible 
sigmoidoscope;  rigid  sigmoidoscope;  en- 
doscopic smoke  removal  tube;  special  le/is 
instrum«its;  sphyncteroscope  trocar; 
ureteroscope ;  urethrosc(^>e;  enema  kits: 
disposable  barium  enema  kit;  kit  enema 
for  cleaning  pinpose;  gastrointestinal  in- 
,traluminal  diagnostic  devices:  electrode 
PH  stomach;  dectrogastrograph;  gastro- 
intestinal motility  system  (electrical) : 
GI  string  and  tubes  to  locate  internal 
bleeding;  pressure  and  flow  rate  measur- 
ing devices:  Hydraulic  cystometric  de- 
vice; urine  flow  rate  measuring  devices: 
specimen  collectors:  Kit  urinary  drain- 
age collection;  pediatric  urine  collector: 
sterile  urethral  catheterization  trays; 
monitoring  devices — physiologic  function 
monitors:  Closed  circuit  TV  and  video 
tape;  external  pressure  recorders,  ampli- 
fiers, and  'teansducers ;  photographic 
equipment;  nonpowered  rectal  probe; 
radio  pill,  urine  flow  meter;  electrical 
urinometer;  inrosthetic  devices — bile  col- 
lecting device:  Bile  collecting  bag;  colos- 
tomy appliances:  Colostomy  cup;  colos- 
tomy dome;  col08t(Mny  pouch;  colostomy 
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protector:  colostomy  rod;  disposable  co- 
lostomy appliance;  ostomy  collector;  os- 
tomy Irrigator;  ostomy  sleeve  selector; 
surgical  appliance  cement;  extei:Qal  sup- 


porting devices:  Abdominal  belt;  hernia 
supports;  pendulous  abdominal  support; 
scrotal  support;  scrotal  truss;  umbilical 
trufs. 


Commit  top  nam? 


Date,  time,  and  place 


16.  Miscellaneous  Inlcrnal 
DrUR.l'r(Klil(l!!  raiiel. 


Feb.  20  and  21,  9  a.m.,  Con- 
necticnt  Boom,  Ilolidav 
Inn.  Bclhfsda,  Md. 


Type  of  meel  iog  and  contact  person 


Open  public  hearing  Feb.  20,  9  a.m.  to  10  a.m.;  open 
committee  discussion  9eb.  20,  10  a.m.  to  4:30  p.m.; 
Feb.  21,  9  a.m.  to  4:30  p.m.;  Armond  M.  Welch, 
(HFD-510).  .1600  Fishere  Lane.  Rockville.  Md.  20857, 
301-443-4960, 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
Issues  pending  before  the  committee. 

Open  committee  discussion.  The  panel 
will  review  data  pursuant  to  the  over- 
the-counter  (OTC)  review's  call  for  data 


C'omniillff  name 


16.  Oral  ('avi'y  l';iii.'l 


Dull'.  I  iin>',  ami  placn 


for  this  panel  (see  also  21  cm  330.10 
(a)(2)). 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
summary  minutes  and  categorization  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  in 
preparation  for  submission  to  the  Com- 
missioner. 


Tv|ii  f.rnicftiiisilind  c 


i'onla<'1  p«'r?on 


Fi'l).  L'3  au<i  LIl.  '.I  a.m..  f 'oji- 
feri'Hii'  Kuoiii  J.  Parli- 
lawn  nidp.,  .'itiOO  Fi.-iliii-i 
Laiii'.  Hiickvillo.  .Md. 


OlKMi  [lulilii-  hearing  Vvh.  J3,  9  a.m.  to  10  a.m.;  0[H-n 
committee  di.seussion  Feb.  23,  10  a.m.  to  4:30  p.m., 
Feb.  24. 9  a.m.  to  4:30  p.m.;  John  T.  McElroy,  (HFD- 
.MO).  .VKXl  Fishers  Lane.  Rockville,  Md.  2(W.7.  301- 
4t3-4'»i0. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  The  panel 
will  review  data  pursuant  to  the  over- 
the-counter  (OTC)  review's  call  for  data 


for  this  panel  isee  also  21  CFR  330.10 
(a)(2)). 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
summary  minutes  and  categorization  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  in 
preparation  for  submission  to  the  Com- 
missioner. 1 


romiuilltv  name 


Dale 


.  and  place 


Type  lit  meeiingand  contael  in 


SiilK'omniillee  on  Devel- 
opment of  Uuidelines 
for  Evaluation  of  Ilep- 
atotoxicily  of  the  Gas- 
trointestinal Drugs  Ad- 
visory Committee. 


Feb.  2;i  and  2t, '.'  a.m.,  Cun-    Oikmi  pnlihe  heari 
fercnec    Kcioms  T  and  L, 
I'arklawn       HldK..      .'jHOO 
Fisher?    I.:um-,    KockviUe. 
Md. 


ig  Feb.  2:i,  'I  a.m.  in  lii  a.m.;  o[hmi 
committee  di.seussion  Feb.  2;i,  111  a.m.  lo  ,=i  p.m., 
Feb.  24,  9  a.m.  to  .i  p. in.;  Joan  ('.  .-^landat'rt,  (HFD- 
IKI),  .ViOil  Fishers  Lan».  Kockviile.  .Md.  J«^r,7.  301- 
44;i-4730. 


L 


General  function  of  the  committee.  Re- 
views and  evaluates  available  data  con- 
cerning safety  and  effectiveness  of  mar- 
keted and  investigational  prescription 
drugs  for  use  in  gastrointestinal  diseases. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may^esent  data,  infor- 


mation, or  views,  orally  or  in  writing, 
on  issues  pending  before  the  committee. 
Open  committee  discussion.  Discussion 
on  the  value  of  various  special  techniques 
and  approaches  for  evaluating  human 
hepatotoxlcity,  drug  interivction  and  liver 
toxicity,  and  functional  evaluation  of 
hepatotoxlcity  in  animals  and  man. 


Committee  name 


Dale,  lime,  and  place 


Type  of  nieeliug  and  contact  person 


18.  Topical  .Analgesic  ranel..  Feb.  23  and  24.  9  a.m..  Con-  Open  public  bearing  Feb.  2;!,  9  a.m.  to  10  a.m.;  open 

ferencc    Room    K,    Park-  committee  discussion  Feb.  23,  10  a.m.  to  4:30  p.m.; 

lawn   Rldg.,  ,5600  Fishers  Feb.  24,9  a.m.  to  4:.10  pjn.;  Lee  Geismar,  (HFD-.IIO), 

Lane.  Rockville,  Md.  5600  Fishers  Lane,  Roc'kville,  Md.  2t)8.'>7,  301-443-4960 


General  function  of  the  committee.  Re- 
views and  evaluates  available  data  con- 
cerning the  safety  and  effectiveness  of 
nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing, 
on  issues  pending  before  the  committee. 

Open  committee  discussion.  The  panel 
win  review  data  pursuant  to  the  over- 
ttie-counter  (OTC)  review's  call  for  data 


for  this  panel  (see  also  21  CFR  330.10 
(a)(2)). 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
summary  minutes  and  categorization  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  in' 
preparation  for  submission  to  the 
Commissioner. 
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Committee  name 


».  ToTicolouy 

Conunittfe 


A  d  V  i  s 


"Sftte,  time,  and  plaoe 


Feb.  23  and  24,  9  a.m.,  Con- 
ferervee  Room  A.  Park- 
lawn  Dldg.,  SflOO  Fisher" 
Lane,  Rivkville.  Md. 


l>pf  of  m«  ting  and  eontact  persm 


.^- 


Open  committet  dlsetvssjon  Feb.  23.  9  a.m.  to  12  m.; 
opcji  public  hearing  Feb.  23,  1  p.m.  to  2  p.m.;  open 
oommitte*  discussion  Feb.  23.  2  p.m.  to  4:30  p.m., 
Feb.  24.  9  aju.  to  12  m.;  oj)en  public  hearinit  Feb.  24, 

1  pjii.  to  2  p.m.;  o^vn  committee  discussion  Feb.  24, 

2  p.m.  to  3  p.m.-  JetTrey  A.  SlatTa.  I'h.  D.,  (11  FS-.W), 
!njll0  Ushejs  Lane.  R.«.kville,  Md.  20(so7,  301-443-4490. 


Grcneral  function  of  the  committee.  Re- 
views and  evaluates  available  data  relat- 
ing to  the  evaluation  of  the  safety  of 
chemicals  present  in  foods,  drugs,  cos- 
metics, and  medical  devices.  Advises  on 
the  safety  of  specific  human  drugs, 
animal  drugs,  color  and  food  additives, 
cosmetic  components,  and  components  of 
devices.  Recommends  the  development  of 
standardized  methodologies  for  the 
toxicity  testing  of  such  materials. 


Committee  name 


Date,  lime,  and  plai' 


Agenda — Open  public  hearing.  Any 
Interested  person  may  present  data,  in- 
formation, or  views,  orally  or  in  writing, 
on  issues  pending  before  the  committee. 

Open  committee  discussion.  E)iscussion 
on  animal  drug  subgroup  status  report; 
Increased  prolactin  levels  In  animals  on 
psychotroplr  drugs;  and  toxicology 
guidelines. 


'I\  p<  of  meet.'ig  and  contact  pci-son 


26.  General  and  Pla-:'  i 
gery  Panel. 


F.b.  21.  «  a.m..  Room  4131. 
IIEW-N.,  330  Iiidop.Mid- 
eiiee  Ave.  SW.,  Washing- 
Urn,  D.C.       '  I 


<_>|X'n  publi,'  h.-arin,j  S  a.m.  to  9  a.ju.;  own  mmmiltee 
tliscns-sion  9  a.m.  to  3.30  p.m.;  Mark  F.  Pamsh,  Ph 
D..  (HFK-470>.  !Cb-  Get>r?la  Ave.,  Silver  Spring. 
Md.  20910,  301-427-7238. 


General  function  of  the  committee.  Re- 
views and  evaluates  available  data  con- 
cerning the  safety  and  effectiveness  of 
devices  currently  in  use  and  makes  rec- 
ommendations for  their  regulation. 

Agertda — Open  public  hearing.  Inter- 
ested parties  are  encouraged  to  present 
Information  pertinent  to  the  classifica- 
tion of  the  devices  listed  below  to  the 
executive  secretary.  Submission  of  data 
relative  to  tentative  classification  find- 
ings Is  also  Invited.  Those  desiring  to 
make  formal  presentations  should  notify 
the  executive  secretary  by  February  17. 
1977,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  argu- 
ments they  wish  to  present,  the  names 
and  addresses  of  proposed  participants, 
references  to  any  data  to  be  relied  on, 
and  also  an  indication  of  the  approxi- 
mate time  required  to  make  their  com- 
ments. 

Open  committee  discussion.  A  presen- 
tation will  be  made  on  Proplast"*  by 
Charles  A.  Homsy,  ScD. 

The  panel  will  form  its  recommenda- 
tions for  the  content  of  safety  and  per- 
formance standards  for  cryosurgical  de- 
vices. 


The  following  devices  will  be  classified : 
tissue  EWlheslves;  apparel — apron,  cap, 
dress,  exhaust  apparatus,  gown  (isola- 
tion, patient,  and  surgical) ,  helmet,  hood, 
mask,  shoe  covers,  shoes,  suit;  suture  bol- 
ster and  retention  bridge;  surgical  cam- 
eras and  accessories;  bum  and  wound 
dressings;  surgical  gloving  cream;  non- 
remote  and  remote  Illumination  devices; 
light/ illuminators  and  accessories — lamp 
<  fluorescent,  incandescent,  ultraviolet, 
xenon),  light  (accessories,  carriers,  ceil- 
ing mounted,  connectors,  endoscopic,  fi- 
beroptic, floor  standing,  headband,  in- 
strument) ;  loupe;  surgical  microscope; 
monitors — continuous  blood  gas,  blood 
pressure  (arterial,  cardiac,  pulmonary 
ai'tery,  venous,  powered  and  nonpowered, 
invasive  and  noninvasive),  cardiac  out- 
put, EEG,  respiratory,  temperature;  di- 
rect and  electronic  stethoscopes;  fluid 
column  and  liquid  crystals  thermometer; 
vein  fulgurator. 

The  panel's  previous  classification  of 
col<>nlc  irrigator  will  be  reviewed. 

"The  panel  will  discuss  high-frequency 
tweezer  epilators. 


Committee  name 


21    Radioli>gien!  Pan.  1 


Dale,  time,  and  place 


Type  of  mwling  and  eoniiiel  person 


.'■V 


Feb.  24and2.'>,  Ba.m.,  Room  0|ieu  publK  hearing  Feb.  24,  9  a.m.  to  10  a.m.;  open 
6821,FB-8,  200C  St.  ew..  committee  discussion  Feb.  24,  10  a.m.  lo  4  p.m., 
Washington,  D.C  Feb.  26, 9  a.m.  to  3  p.m.;  Lillian  Yin,  Ph.  D.,  (11  FK- 

470),  8757   Georgia  Ave.,  Silver  Sprnig.   Md.   JO'.'IO 

301-427-7238. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  devices  currently  In  use  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing.  Inter- 
ested parties  are  encouraged  to  present 
Information  pertinent  to  the  devices 
listed  below  to  the  executive  secretary. 
Submission  of  data  relative  to  tentative 
classification  findings  is  also  invited. 
Those  desiring  to  make  formal  presenta- 
ti(His  should  notify  the  executive  secre- 
tary by  February  11.  1977.  and  submit  a 


brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of  pro- 
posed participants,  references  to  any 
data  to  be  relied  on,  and  also  sm  Indica- 
tion of  the  approximate  time  required  to 
make  their  comments. 

Open  committee  discussion.  The  panel 
will  review  classification  of  the  follow- 
ing devices:  tube  housing;  cathode  ray 
tube;  image  amplifier  tube;  mammo- 
graphk  tube;  orthicon  tube;  plumblcon 
tube;  vldlcon  tube;  field  emission  X-ray 
tube;    grid   bias   X-ray   tube:    rotating 
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anode  X-ray  tube;  stationary  anode  X- 
ray  tube;  laminographic  stand;  ultra- 
sound high  voltage  pulser;  ultrasound 
signal  analysis  and  display  components; 
ultrasonic  signal  amplifier;  oscilloscope 
camera;  scan  converter;  gray  scale  dis- 
play; oscilloscope;  electronic  image  proc- 
essor; strip  chart  recorder;  ultrasound 
systems :  echocardiographic  system ; 
echoencephalographic  system;  continu- 
ous wave  ultrasonic  scanner;  pulsed  ul- 
trasonic scanner;  ultrasound  trans- 
ducers: ultrasound  coupling  apparatus; 
coupling  media;  multiple  probe:  single 
probe;  radiation  alarm;  dosimeter 
charger;  condenser  ionization  dosimeter; 
film  badge  dosimeter;  semiconductor 
dosimeter;  thermoluminescent  dosim- 
eter; radiation  monitor;  thermolumi- 
nescent dosimeter  reader:  gamma  sur- 
vey meter:  X-ray  survey  meter;  meas- 
urement cassette  (Ardan-Crookes> : 
current-measuring  equipment:  high  vol- 


tage measui'ing  equipment;  timer  meas- 
uring equipment;  step  wedge;  protective 
apron;  gamma  ray  control  panel  bar- 
riers; X-ray  control  panel  barriers;  posi- 
tioning block;  lead  brick:  X-ray  caliper; 
X-ray  protective  curtain;  protective 
glove;  examination  gown;  lead  syringe 
holder:  radiographic  marker;  lead  lined 
panties:  isotope  safe;  positioning  sand- 
bag, eye  shield;  gonadal  shield;  vial 
shield;  isotope  dose  calibrator;  lead  ex- 
amination cape;  sample  changer;  bone 
densitometer:  isotope  generator:  source 
holder;  flood /source  phantom;  neck 
phantom  :  source  plantom;  radiation  dose 
plotter:  sealed  calibration  source: 
quenched  standard;  decontamination 
supplies:  focal  spot  camera;  hoods  and 
exhausts :  anthropomoi'phic  phantom ; 
radionuclide  test  pattern;  T.V.  test  pat- 
tern: X-ray  test  pattern:  cabinet  X-ray 
unit. 


t'nrnniii  Um'  iKin 


■ri.iiiiiui;  ;i'iit  .Mi"Ium1 
.\l>l>luali<iM>  Sulicom 
imlltv  (it  llio  iMi'duM! 
liailiuliou  A'lv.siHy 
(  omiiuMi'i-. 


l>,.!i',  l.n:' 


M|.l 


"¥■ 


ilil;i<l   |il-iS01l 


TwiiiliKi'.k  HMe.  4.  l-'T_'ii 
Twiiilinwk  ruikv«;n  . 

HuLkvill,..  .M.l. 


I  i|«'i\l'Nli!ir  lii'jUKf;  I(jl'.  .'7.  .  |p.ni.  Id  .;  |i.iu-,  open 
(■iiiiiiiiilii-i>  flisiiivsKrii  Ki>li,  -'7.  :i  p. 111.  10  ti  p.m.: 
Ncivmaii  (  .  T.-IU'.-.  .«.!>.,  illKX-1..  M*f  Kislioi.^ 
I,;iiiv.  ItMikvil;.'.  Mil.  l''iS"i7.  :1IU    ll:i  ti---0. 


General  function  of  the  committee. 
Advises  on  the  formulation  of  policy  and 
development  of  a  coordinated  program 
related  to  the  application  of  ionizing 
radiation  in  the  healing  arts. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 


mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
on  medical  radiation  recommendations, 
consumer  education  activities,  radiologic 
technologist  activities,  and  quality  as- 
surance activities. 


Coiniiiiitee  iiniuo 


Ualo.  linic,  and  plm 


'I   >I'l     !•(  IMi 


'uic  :i!  il  1 


pii- 


Radjoiiriive       MateiiaN  Ti'li.  -7.  1  :'.o  p.m..    ItiH.ii:  ()|  en  jjiiMir  1,, mimic  l'«-tr.  j7,  1  ;«i  p.m    lo  ■_' :iO  p.ni.: 

ainl  Nuclear  Medicine  ;Uti.  Clinpninn  Hide.  l"i'l  open  coihiiiilicc  (Iimlkmiiu  I-cL.  ■.'7,  J  :i(i  p.m.  to  6:30 

Sul)CoiiiiiiUlcc    of    111.-  ("hapniiu.      .\Vc-.      liu.  k  p.m.;    Noinian    <  .    Tellers.    M.I)..    (llFX-41.    .^000 

.Medical  Radifil  ion  .\(1-  ville.  Md  lM>l:ci-  I.nir.  l(.- KmI!,..  \id.  Jcvc,  :icl   1  (.;  ijjn. 
vjsory  (ominitlee. 


General  function  of  the  committee. 
Advises  on  the  formulation  of  policy  and 
development  of  a  coordinated  program 
related  to  the  application  of  ionizing  ra- 
diation in  the  healing  arts. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 


mation, or  views,  Orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
on  the  report  on  nuclear  medicine  and 
medical  radiation,  report  of  task  force  on 
short-lived  radionuclides,  radionuclide 
dosimetry,  and  quality  control  for  nu- 
clear medicine  instrumentation. 


rommilleo  uaiiie 


Miscellatieou.s      K.nleriial 
DciiL'  1'rodii'K  I'acel. 


Date.  1  .ivc.  and  place 


Keli.  -7  and  JS.  '.<  a.m.,  Cnc- 
fereiue  Honiu  (',  Park- 
lawn  HUl^;.,  MM  Fisliei-s 
Lane,  Ko«-kville,  Md.,  on 
Kel).  27;  (icorgia  Hoom, 
Holiday  Imi,  B«Uies,i;i. 
Md.,  on  Feb.  2». 


■y>\" 


open  pnl'lic  licaimi 
commilli'c  ili.sriiN- 
Feli.  28.  ll»  a.m.  t( 
(HFD-.".li)i,  ^ti'«l  1- 
:i>il  -Id   \'»*i. 


iti:  :ii.il  niiiiai  i  pci^ 


I'^'l.,  ..s.  '•  a.m.  ui  10  a.m.:  open 
ion  Fcl'.  27.  {'  a.m.  10  ^i.TO  p.m., 
1  MM  p. 111..  .Michael  D.  Kennedy, 
:M».|-  1.; Knckv)llc.  Mri.  Jug.", 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  wTiting,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  The  panel 
will  review  data  pursuant  to  the  over- 


the-counter  lOTC'  review  s  call  for  data 
for  this  panel  tsee  al.so  21  CFR  330.10 
(a) l2>  ), 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  the 
summary  minutea  and  categorization  of 
ingredients  and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  in 
preparation  for  submission  to  the  Com- 
missioner. 


Committee  name 


Dale,  iimi', 


.1  ,.ln 


NOTICES 


Tyix'  of  meeting  and  contai-t  iv*son 


2fi.  Geriatric    Neuropsycho-  Feb.  ffl,  9  a.in.,  Conference  Open  public  hearing  9  ajn.  to  10  a.m.;  oDcn  ooiiiniilte.3 

pharmaeolocy        Bub-  Room       K.     Varklawn  discussion  10  a.m.  to  4^1  p.m.;  Bteplwn  C     Crof  , 

committee  of  the  Neu-  Bldp.,  ."iiilill  Fishery  T-ane,  (HFD-1-20),    S«00    Fishers    Lane,    Rookvdle,    Md. 

rolopic  Druss  Advi.sory  Hockville,  .Md.  2ilSo7,  .Kll  -MS- 3SIJ0. 
Committee. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  safety  and  efifectiveness  of 
marketed  and  investigational  prescrip- 
tion drugs  for  use  in  neurologic  disease. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 


Open  committee  discussion.  Discussion 
of  utilization  of  computerized  tomog- 
raphy (CT)  scsui  as  basis  for  exclusion/ 
inclusion  in  clinical  trials  of  dementia 
and  depression  in  elderly;  guidelines  for 
research  In  geropsychopharmacology ; 
and  discussion  of  depression  in  the  geri- 
atric and  nongeriatric  populations. 


■]Tyo 


The  CommissiMier  approves  the  sched- 
uling of  meetings  at  locations  outside  of 
the  Washington,  D.C.,  area  on  the  basis 
of  the  criteria  of  §  2.307  (21  CFR  2.307) 
of  FDA's  regulations  relating  to  public 
advisory  committees. 

Dated;  January  11,  1977. 

Joseph  P.  Hile. 

Associate 
Commissioner  for  Compliance. 

;PR  I>X'.77-1486  Filed  1-17-T7.8:45  limj 


Committee  name 


Date,  time,  and  place 


Tyiw  of  meeUnfT  and  cotilact  i*i-ei" 


2ti,  Medical    Radiation    Ad- 
visory CoTumiltw. 


Feb.  28  and  Mar.  1,  'j  a.m.. 
Room  «m,  Twiiibrook 
Kldg.  4,  127J0  Twinlirook 
Parkway,  RoekviUt ,  Ud. 


Open  public  hearing  Feb.  28,  9  a-m.  to  10  a.m.;  open 
commuiec  discussion  Feb.  28,  10  a.m.  to  4  31)  p.m.. 
Mar.  t,  y  a.m.  to  12  m.;  Norman  (".  Telli-s,  M.D., 
aiFX-4),  .".OtX)  Fishers  Lane.  Ko<-kvillo,  \id.  2ii8'^7, 
.■«11-44.3-H22ti. 


General  function  of  the  committee. 
Advises  on  the  formulation  of  policy  and 
development  of  a  coordinated  program 
related  to  the  application  of  Ionizing 
radiation  in  the  healing  arts. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 


mation, or  views,  orally  or  In  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
of  mamography,  computerized  tomog- 
raphy, radioactive  materials  and  nuclear 
medicine,  trsaning  and  medical  applica- 
tions, and  radiation  therapy. 


Committoe  name 


27.  Subcommittee  on  De- 
velopment of  Guido- 
Unes  for  Evaluation  of 
Uepalotoxiciiy  of  the 
GastrointestinaJ  DruKS 
Advisory  Committee. 


Date,  time,  and  place 


Type  of  meeting  and  contact  pej'son 


Mar.  7  euid  8,  9  a.m..  Con-    Open  public  heajing  Mar.  T,  9  a.m.  to  10  ojn.:  open 


ference  Rooms  K  and  L, 
Parklawn  DIdg.,  5000 
Fishers  Lane,  RoekTille, 
Md. 


committee  discussion  Mar.  <,  10a.m.  to5  p.m..  Mar.  8, 
9  a.m.  to  6  p^.:  Joan  C.  Slandaen  (HFD-UO), 
SfiOO  Fishers  Lane,  RockviUc.  Md.  2lS.'i7,  301-443-4730. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  safety  and  effectiveness  of 
marketed  and  Investigational  prescrip- 
tion dnigs  for  use  in  gastrointestinal  dis- 
eases. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data,  infor- 
mation, or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
of  hlstopathology  of  hepatotoxicity,  diag- 
nostic criteria  for  liver  injury,  and  fol- 
lowup  of  patients  exposed  to  hepatotoxic 
drugs. 

FDA  public  advisory  committee  meet- 
ings may  have  as  many  as  four  separable 
portions:  (1)  An  open  public  hearing,  (2) 
an  (^>en  committee  discussion,  (3)  a 
closed  presentation  of  data,  and  (4)  a 
closed  cwnmlttee  deliberation.  Every  ad- 
visory committee  meeting  shall  have  an 
open  public  hearing  portion.  Whether  or 
not  it  also  includes  any  of  the  other  three 
portions  win  depend  upon  the  specific 
meeting  involved.  Tliere  are  no  closed 
portions  for  the  meetings  announced 
in  this  notice.  "Hie  dates  and  times  re- 
served for  the  open  portions  of  each  com- 
mittee meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour  long 
unless  public  participation  does  not  last 
that  long.  It  is  emphasized,  however,  that 
the  1  hour,  time  limit  for  an  open  public 
hearing  represents  a  minimum  rather 
than  a  maximum  time  for  public  partic- 
ipation, and  an  open  public  hearing  may 


EXPERIMENTAL  PATHOLOGISTS 
TRAINING 

Meeting 

The  Food  and  Drug  Admini.siiation 
armounces  a  public  meeting  to  be  spon- 
sored by  the  National  Center  for  Toxlco- 
logical  Research  to  discuss  training  of 
experimental  pathologists  to  meet  the 
needs  of  the  scientific  community.  Prin- 
cipal speaker  will  be  Dr.  Henry  C.  Pitot. 
University  of  Wisconsin  Medical  School, 
and  incoming  president  of  the  Society 
of  Experimental  Pathology. 

The  meeting  will  be  held  at  tlie  Hc:;li- 
day  Inn,  North  Little  Rock.  Arkansas,  on 
February'  2,  1977,  beginning  at  9  ajn. 

For  further  Information,  contact  Ruth 
S.  Magee,  National  Center  for  Toxicolog- 
ical  Research,  Jefferson,  AR  72079,  501- 
541-4528, 

Dated:  Januan--  13,  1977. 

Joseph  P.  Hile. 
Associate  Commissioner  for 
Compliance 

|FR  Doc77   1700  Filed  l-17-77;8  45  am) 


last  for  whatever  longer  period  the  com- 
mittee chairman  determines  will  facili- 
tate the  committee's  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published  in 
this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
beginning  of  the  open  portion  of  a  meet- 
ing. 

Any  interested  person  who  wishes  to  be 
ass\ired  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
(H;HX>rtunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  th&  hear- 
ing's conclusion,  if  time  permits,  at  the 
chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session  may 
ascertain  from  the  contact  perswi  the 
approximate  time  of  discussion, 

A  list  of  ccMnmlttee  members  and  sum- 
mary minutes  of  meetings  may  be  ob- 
tained from  the  PubUc  Records  and 
Documents  Center  (HFC-18) ,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  between 
the  hours  of  9  ajn,  and  4  p.m.,  Monday 
through  Friday.  The  FDA  regulations  re- 
lating* to  public  advisory  ccxnmittees  may 
be  found  in  21  CTR  Part  2,  Subpart  D, 
published  in  the  Fkserai.  RaciSTxit  of 
November  26, 1976  (41  FR  62148) . 


PUBLIC  ADVISORY  COMMITTEE 
Request  for  Nomination  of  Members 

The  Pood  and  Drug  Administration  re- 
quests nominations  for  membership  on 
the  Science  Advisory  Board  of  the  Na- 
tional Center  for  Toxlcological  Research 
at  Jefferson,  AR.  Nine  vacancies  will 
occur  on  the  Board  as  of  June  30,  1977; 
nominations  must  be  submitted  no  later 
than  February  28,  1977. 

The  function  of  the  Science  Advisory 
Board  is  to  advise  the  Director,  Nation- 
al Center  for  Toxlcological  Research  in 
establishing  £uid  implementing  a  re- 
search program  that  will  assist  the  Com- 
missioner of  Food  and  Drugs  and  the 
Administrator  of  the  ESivironmental 
Protection  Agency  in  fulfilling  their  reg- 
ulatory responsibilities.  The  Board  pro- 
vides the  extra-agency  review  to  assure 
that  research  programs  and  methodology 
development  at  the  National  Center  for 
Toxlcological  Research  are  scientifically 
sound  and  pertinent  to  envlronmentiU 
problems. 

Terms  of  office  are  3  years.  Members 
shall  have  diversified  experience  in  bio- 
medical research  and  be  recognized  ex- 
perts in  at  least  one  discipline  directly 
related  to  carcinogenesis,  mutagenesis, 
or  teratogenesis.  Current  needs  are  in 
pathology,  food  technology,  immunology, 
biochemistry,  pharmacology,  teratology, 
endocrinology.  hormones,  genetics, 
chonistry,  and  bkwnetry. 
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Any  interested  person  may  nominate 
one  or  more  qualified  persons  for  mem- 
bership. A  complete  curriculum  vltae  of 
the  nominee  shall  be  included.  Nomina- 
tions shall  state  that  the  nominee  is 
aware  of  the  nomination,  is  willing  to 
serve  as  a  member  of  the  Board,  and  ap- 
pears to  have  no  conflict  of  interest  that 
would  pi-eclude  committee  memberehip. 

Nominations  should  be  submitted  to 
the  Executive  Secretary,  Science  Adviso- 
ry Board,  National  Center  for  Toxicologi- 
cal  Research,  Jefferson.  AR  72079,  no 
later  than  February  28,  1977. 

Dated:  January  11,  1977. 

Joseph  P.  Hile. 
Associate  Commissioiier 
for  Compliance 

IPR  DoL-77   !485  Fi'.od  l-17-77;8:45  ami 


Office  of  Education 

EMERGENCY  SCHOOL  AID  ACT 

Closing  Date  for  Receipt  of  Proposals  for 
Educational  Television  Projects 

The  Commissioner  of  Education  hereby 
gives  notice  that  pursuant  to  sections  711 
and  704(b)  of  the  Emergency  School  Aid 
Act  (20  U.S.C.  1610  and  1603(b)),  pro- 
posals are  being  accepted  from  public  and 
private  nonprofit  agencies,  institutions, 
and  organizations  for  Educational  Tele- 
vision projects. 

Proposals  for  assistance  must  be  re- 
ceived by  the  U.S.  Office  of  Education  Ap- 
plication Control  Center  on  or  before 
AprU  11,  1977. 

A.  Proposals  sent  by  mail. — A  proposal 
sent  by  mall  should  be  addressed  as  fol- 
lows: U.S.  Office  of  Education,  Applica- 
tion Control  Center,  400  Maryland  Ave- 
nue, SW.  Washington,  D.C.  20202,  Atten- 
tion: 13.530.  A  proposal  sent  by  mail  will 
be  considered  to  be  received  on  time  by 
the  Application  Control  Center  if: 

(1)  The  proposal  was  sent  by  regis- 
tered or  certified  mail  not  later  than 
April  6,  1977,  as  evidenced  by  the  U.S. 
Postal  Service  postmark  on  the  wrapper 
or  oavelope,  or  on  the  original  receipt 
from  the  U.S.  Postal  Service;  or 

(2>  The  proposal  is  received  on  or  be- 
fore the  closing  dfte  by  either  the  De- 
partment of  Health,  Education,  and 
Welfare,  or  the  U.S.  Office  of  Education 
mail  rooms  in  Washington,  D.C.  In  es- 
tablishing the  date  of  receipt,  the  Com- 
missioner will  rely  on  the  time-date 
stamp  of  such  mailrooms  or  other  docu- 
mentary evidence  of  receipt  maintained 
by  the  Department  of  Health,  Education, 
and  Welfare,  or  the  U.S.  Office  of  Edu- 
cation. 

B.  Hand  delivered  proposals. — A  pro- 
posal to  be  hand  delivered  must  be  taken 
to  the  U.S.  Office  of  Education  Applica- 
tion Control  Center,  Room  5673,  Region- 
al Office  Building  Three.  7th  and  D 
Streets,  SW,  WashingtMi,  D.C.  Hand  de- 
livered proposals  will  be  accepted  daily 
between  the  hours  of  8  a.m.  and  4  p.m., 
Washington,  D.C.  .time,  except  Satur- 
days. Sundays,  or  Federal  holidays.  Pro- 
posals will  not  be  accepted  after  4  p.m. 
on  the  closing  date. 


NOTICES 

C.  Program  Information. —  1 1  >  Project- 
will  be  considered  for  funding  thi.s  year 
in  the  following  categories  as  listed  and 
described  in  the  Notice  of  Proposed 
Rulemaking,  (45  CFR  Part  185  >  on  Oc- 
tober 20,  1976,  at  41  FR  46317: 

(a)  45  CFR  185.72(a)  (D— Additional 
programs  of  a  national  series  'i.e.,  in- 
tended for  national  distribution!  pre- 
viously assisted  under  the  Act  (other 
than  a  series  described  in  subparagraph 
(a)  (6)  of  this  section) ; 

(b)  45  CFR  185.72ia)  (5i— A  national 
series  <i.e.,  intended  for  national  distri- 
bution) other  than  a  series  described  in 
subparagraphs  (a)  (1)  and  (a)  (6)  of  this 
section,  to  foster  interracial  and  inter- 
ethnic  understanding  among  secondary 
school  age  children: 

(c)  45  CFR  185.72(aM6» — A  national 
bilingual  series  (i.e.,  intended  for  na- 
tional distribution)  of  cognitive  and/or 
affective  education  value.  A  bilingual  se-  j 
ries  is  a  series  consisting  of  program.s  I 
which  contain  no  more  than  60  percent 
of  its  content  in  one  of  the  two  languages 
it  offers; 

(d)  45  CFR  185.72(a)  (7)— Up  to  three  | 
new  "regional"  series  intended  for  lessj 
than  nationwide  utilization  meeting  the 
special  needs  of  subgroups  of  minority 
groups  as  defined  in  section  185.02(f) 
which  may  be  unique  to  a  particular  geo- 
gi'aphic  region;  or 

(e)  45  CFR  185.72(a)  i8)— Additional 
programs  from  up  to  two  "regional"  se- 
ries previously  funded  under  the  Act  in- 
tended for  less  than  nationwide  utiliza- 
tion meeting  the  special  needs  of  sub- 
groups of  minority  groups  as  defined  in 
section  185.02(f)  which  may  be  unique  to 
a  particular  geographic  region. 

Because  of  the  small  niunber  of  pro- 
grams directed  specifically  at  Black 
Americans  which  have  previously  been 
produced  under  the  Emergency  School 
Aid  Act,  Educational  Television,  the  Of- 
fice of  Education  is  particularly  desirous 
of  receiving  proposals  whose  primary 
target  audience  is  Black  and  non-minor- 
ity children  under  the  "National  Sec- 
ondary and  Interracial,  Inter-ethnic" 
(affective)  and  the  new  "regional"  cate- 
gories. However,  proposals  submitted 
which  address  this  primary  target  audi- 
ence will  be  evaluated  in  the  same  man- 
ner and  under  the  same  criteria  as  pro- 
posals which  address  other  primary  tar- 
get audiences  designated  in  the  Emer- 
gency School  Aid  Act. 

(2)  The  ESAA  appropriation  for  FY 
77  sets  aside  $6,450,000  for  support  of 
Educational  Television.  Additional 
funds,  up  to  $2,150,000,  may  be  provided 
from  funds  appropriated  for  special 
projects  (section  708(a))  of  the  statute. 

(3)  In  fiscal  1976: 

ia»  Pour  "regional"  awards  at  the 
then  allowable  maximum  of  $250,000 
each,  were  made ;  and 

(b)  Three  national  category  awards 
at  an  average  of  $2,488,623  were  also 
made. 

D.  Project  periods. — Awai'ds  of  assist- 
ance will  be  made  pm'suant  to  this  notice 
for  activities  commencing  no  earlier 
than  May  1,  1977. 


E.  AppUcahle  regulation. — Awards  of 
nssi.';tance  made  pursuant  to  this  notice 
will  be  subject  to  '1)  the  regulation.s 
contained  in  45  CFR  Part  185,  and.  f2» 
upon  their  becoming  effective,  the 
amendments  thereto  published  as  a  no- 
tice of  proposed  rulemaking  on  October 
20,  1976.  at  41  FR  46317,  (3)  except 
where  inconsistent  with  Part  185.  the  Of- 
fice of  Education  General  Provisions 
Regulations  relating  to  direct  project  as- 
sistance programs  (45  CFR  Parts  100  and 
100a) .  Proposers'  attention  is  directed  in 
particular  to  subpart  H,  Educational 
Television,  of  45  CFR  185. 

(20  U.S.C.  1610  and  1603(b)  ) 

(Catalog  of  Federal  Domestic  As-Lstauce 
Number  13.530,  Emergency  School  Aid-EcUi- 
cational  Television) 

Dated:  December  28,  1976. 

John  W.  Evans, 
Acting  U.S.  Commissioner 

of -Education. 
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RIGHT  TO  READ  READING 
ACADEMIES   PROGRAM 

Closing  Date  for  Receipt  of  Noncompeting 
Continuation  Applications  for  Fiscal 
Year  1977 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  723 
of  Title  VII  of  the  Education  Amend- 
ments of  1974,  Pub.  L.  93-380,  as 
amended  (20  U.S.C.  1963)  applications 
are  being  accepted  for  non-competing 
continuation  grants  under  the  Right  To 
Read  Reading  Academies  Program  (45 
CFR  Part  162,  Subpart  E) .  It  is  not  ex- 
pected that  funds  will  be  available  in 
FY  1977  for  new  grants  under  the  Read- 
ing Academy  Program.  Therefore,  appli- 
cations for  new  projects  will  not  be  ac- 
cepted. Applications  should  be  received 
by  the  U.S.  Office  of  Education  Applica- 
tion Control  Center  on  or  before 
March  18,  1977. 

A.  Applications  sent  by  mail.  An  ap- 
plication sent  by  mail  should  be  addressed 
as  follows:  U.S.  Office  of  Education, 
Grant  and  Procurement  Management 
Division.  Application  Control  Center,  400 
Maryland  Avenue  SW,  Washington,  D.C. 
20202,  Attention:  13:533E.  An  application 
sent  by  mail  will  be  considered  to  be  re- 
ceived on  time  by  the  Application  Con- 
trol Center  if: 

1 1  >  The  application  was  sent  by  reg- 
istered or  certified  mail  not  later  than 
March  14.  1977,  as  evidenced  by  the  U.S. 
Postal  Service  postmark  on  the  wrapper 
or  envelope,  or  on  the  original  receipt 
from  the  U.S.  Postal  Service;  or 

(2i  The  application  is  received  on  or 
before  the  closing  date  by  either  the  De- 
partment of  Health,  Education,  and  Wel- 
fare or  the  U.S.  Office  of  Education  mail 
rooms  in  Washington,  D.C.  In  establish- 
ing the  date  of  receipt,  the  Commission- 
er will  rely  on  the  time-date  stamp  of 
such  mail  rooms  or  otlier  docmner^tai-y 
evidence  of  receipt  maintained  by  the 
Department  of  Health,  Education,  and 
Welfare,  or  the  U.S.  Office  of  Education. 
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B.  Hand  Delivered  Applications.  An  ap- 
plication to  be  hand  delivered  mxist  be 
taken  to  the  U.S.  Office  of  Education  Ap- 
plication Control  Center,  Rocmi  5673, 
Regional  Office  Building  Three,  7th  and 
D  Streets  SW,  Washington,  D.C.  20202. 
Hand  delivered  applications  wiU  be  ac- 
cepted daily  between  the  hours  of  8  ajn. 
and  4  p.m.,  Washington,  D.C.  time  except 
Saturdays,  Sundays,  or  Federal  holidays. 

C.  Program  Information.  It  is  antici- 
pated that  $4,800,000  will  be  available  for 
funding  of  the  Reading  Academies  Pro- 
gram. This  Is  $800,000  less  than  the  FY 
1976  level  of  funding  and  will  not  permit 
the  Commissioner  to  fund  existing  proj- 
ects at  their  current  level  for  a  full 
twelve-month  period. 

Grantees  may  request  a  project  period 
for  a  twelve-month  cycle;  howerer.  It  Is 
expected  that  the  award  amount  will  not 
exceed  %  of  the  current  grant  award. 

In  order  to  absorb  this  reduction  in 
funds  and  to  maintain  the  current  level 
of  reading  assistance  and  instruction 
grantees  have  the  alternative  option  of 
reducing  the  project  period  from  a 
twelve-month  cycle  to  a  ten-mwith  cycle. 
This  means  that  applicarfts  may  propose 
a  work  statement  for  a  period  of  ten 
months  from  the  end  of  the  FY  1976 
project  period  and  a  supporting  budget 
of  only  %  of  the  current  grant  amount. 
For  the  nineteen  projects  Initially  fund- 
ed in  FY  1975,  that  period  will  be  from 
July  1,  1977  to  April  30,  1978.  For  the 
sixty-three  projects  Initially  funded  In 
FY  1976,  that  period  will  be  from  Sep- 
tember 1,  1977  to  June  30,  1978. 

D.  Authority.  The  regulations  appli- 
cable to  this  program  include  the  Office 
of  Education  General  Provisions  Regula- 
tions (45  C^  Parts  100,  100a) .  Regula- 
tktns  governing  the  Reading  Academies 
Program  were  published  in  the  Federal 
Register  on  May  26,  1976  (General  Pro- 
visions, 45  CFR  Part  162,  Subpart  A. 
and  Reading  Academies  Program,  45 
CFR  162,  Subpart  E)  and  will  govern 
the  operation  of  this  program. 

E.  Application  Instructions  and  Forms. 
Applications  must  be  prepared  and  sub- 
mitted In  accordance  with  instructions 
and  forms  which  may  be  obtained  from 
the  Office  of  Right  to  Read,  U.S.  Office 
of  Education,  Room  2108,  400  Mar>-land 
Avenue  SW.,  Washington,  D.C.  20202. 
(^0  VS.C.  1963.) 

Dated:  January  12, 1977. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.533,  Right  to  Bead  Elimination 
of  Illiteracy.) 

Edward  Aguirre, 
Commissioner  of  Education. 
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FEDERAL  RESERVE  SYSTEM 

NL  INDUSTRIES,   INC. 

Request  for  Determination  and  Notice 
f*roviding  Opportunity  for  Hearing 

Notice  is  hereby  given  that  a  request 
has  beoi  made  to  the  Board  of  Gover- 
nors of  the  Fedo^  Reserve  System, 
pureuant  to  the  provisions  of  secticm 


NOTICES 

2«g)  (3)  of  the  Bank  Holding  Company 
Act  of  1956  <12  U3.C.  IMKg)  (3) )  t "the 
Act") ,  by  NL  Industriee,  Inc.,  New  York, 
New  York  ("NL"),  for  a  determination 
that,  after  the  transfer  of  all  its  share- 
holdings in  Lake  View  Trust  and  Sav- 
ings Bank,  Chicago,  Illinois  ("Lake  View 
Bank") ,  to  Mr.  William  N.  Lane,  NL  will 
cease  to  be  a  bank  holding  company  as  it 
is  not  nor  will  be  in  fact  capaUe  of  con- 
trolling Mr.  Lane.  and.  thereby.  Lake 
View  Bank,  notwithstanding  the  indebt- 
edness inctured  by  Mr.  Lane  to  NL  in 
connection  with  his  purchase  df  NL's 
shareholdings  in  Lake  View  Bank. 

Section  2(g)(3)  of  the  Act  provides 
that  shares  transferred  after  January  1, 
1966,  by  any  bank  holding  company  (or 
any  company  which,  but  for  such  trans- 
fer, would  be  a  bank  holding  company) 
directly  or  indirectly  to  any  transferee 
that  is  indebted  to  the  transferor  or  has 
one  or  more  officers,  directors,  trustees, 
or  beneficiaries  in  common  with  or  sub- 
ject to  control  by  the  transferor,  shall  be 
deemed  to  be  Indirectly  owned  or  con- 
trolled by  the  transferor  unless  the 
Board,  after  omwrtunity  for  hearing,  de- 
termines that  the  transferM*  is  not,  In 
fact,  capable  of  controlling  the  trans- 
feree. 

Notice  is  hereby  given,  that  pursuant 
to  section  2(g)  (3)  of  the  Act,  an  oppor- 
tunity is  provided  for  filing  a  request  for 
oral  hearing.  Any  such  request  or  writ- 
ten comments  on  the  application  should 
be  submitted  in  writing  (in  duplicate)  to 
the  Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  to  be  received  no  later  than 
February  2,  1977.  If  a  request  for  oral 
hearing  is  filed,  each  request  should  con- 
tain a  statement  of  the  nature  of  the  re- 
questing person's  Interest  in  the  matter, 
his  reasons  for  wishing  to  appear  at  an 
oral  hearing,  and  a  summary  of  the  mat- 
ters concerning  which  such  person 
wishes  to  give  testimony.  The  Board  will 
subsequently  designate  a  tfine  and  place 
for  any  hearing  It  orders,  and  will  give 
notice  of  such  hearing  to  the  transferor, 
the  transferee,  and  all  persons  that  have 
requested  an  oral  hearing.  In  the  ab- 
sence of  a  request  for  an  oral  hearing, 
the  Board  will  consider  the  requested  de- 
termination on  the  basis  of  documen- 
tary evidence  filed  in  connection  with 
the  amplication. 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  13, 1977. 

Ghitfith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

IFR  Doc.77-16fl6  Piled  l-17-77;8:45  am] 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Interstate  Land  Sales  Registration 

(Docket  No.  K-77-«77:  OMBB  No. 
0-1380-07-2] 

BETHANY  WEST 

Hearing 

In  the  matter  of:  Bethany  West,  A  and 

B.  East  Coast  Resorts,  Inc.  and  Eknest 

C.  RaskftUBkaa,    President,    7&-S45-IB^ 
OILSR  No.  »-l<»a-07-2  (A  and  B). 


3.*J57 

Pursuant  to  15  UJS.C.  1706*d>   and  24 
CFR  1730.160(b). 

Notice  te  hereby  given  th&i:  1.  Bethany 
West,  A  and  B,  East  Coast  Resorts,  Inc. 
and  Earnest  C.  Raskauskas,  President,  au- 
thorized agents  and  officers,  hereinafter 
referred  to  as  "Respondent",  being  sub- 
ject to  the  provislOTis  of  the  Interstate 
Land  Sales  Pull  EMsclosure  Act  (Pub.  Law 
90-44«>  (15  U.S.C.  1710,  et  seq.)  received 
a  Notice  of  Proceedings  and  Opportunity 
for  Hearing  issued  November  8.  1976. 
which  was  sent  to  the  developer  pursuant 
to  15  U.S.C.  1706(d).  24  CFR  1710.45ib' 
<  1  >  and  1720.125  informing  the  developer 
of  information  obtained  by  the  Office  of 
Interstate  Land  Sales  Registration  alleg- 
ing that  the  Statement  of  Record  and 
Property  Report  for  Bethany  West  lo- 
cated in  Sussex  County,  Delaware,  con- 
ttdn  untrue  statements  of  material  fact 
or  omit  to  state  material  facts  required 
to  be  stated  therein  or  necessary  to  make 
the  statements  therein  not  misleading. 

2.  The  Respondent  filed  an  Answer  re- 
ceived November  22,  1976,  in  response  to 
the  Notice  (rf  Proceedings  and  Oppor- 
tunity for  Hearing. 

3.  In  said  Answer  the  Respondent  re- 
quested a  hearing  on  the  allegations 
contained  in  the  Notice  of  Proceedings 
and  Opportunity  for  Hearing. 

4.  Therefore,  pursuant  to  the  provi- 
sions of  15  U.S.C.  1706(d)  and  24  CFR 
1720.160(d),  it  is  hereby  ordered  That 
a  public  hearing  for  the  purpose  of  tak- 
ing evidence  on  the  questions  set  forth 
in  the  Notice  of  Proceedings  and  Oppor- 
tunity for  Hearing  will  be  held  before 
Judge  James  W.  Mast,4n  Room  7146,  De- 
partment of  HUD,  451  7th  Street.  SW. 
Washington,  D.C,  on  February  11.  1977, 
at  10  a.m. 

The  following  time  and  procedure  is 
applicable  to  such  hearing:  All  affidavits 
and  a  list  of  an  witnesses  are  requested 
to  be  filed  wltk  the  Hearing  Clerk,  HUD 
Building,  Room  10150.  Washington,  DC. 
20410  on  or  before  January  11,  1977. 

6.  The  Respondent  Is  hereby  notified 
That  failure  to  app>ear  at  the  above 
scheduled  hearing  shall  be  deemed  a  de- 
fault and  the  proceedings  shall  be  de- 
termined against  Respondent,  the  alle- 
gations of  which  shall  be  deemed  to  be 
true,  and  an  order  Suspending  the  State- 
ment of  ReotHtl.  herein  identified,  shall 
be  issued  pursuant  to  24  CFR  1710.45 
'bHD.  g 

This  Notice  shall  be  served  upon  the 
Respondent  forthwith  pursuant  to  24 
CFR  1720.440. 

By  the  Secretary. 

Dated:  December  1, 1976. 

JAKBS  W.  Mast. 
Admintstratitfe  Law  Judge. 
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BLUE  RIDttE  MANOR,  A9H  LAKE 


lafto 


at:  Blue  Ridge  Manoc 
OUtc  Develop- 
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ment  Company  and  Richard  A.  Howard, 
Vice  President.  76-301-IS,  OIL8R  No. 
0-1506-38-32. 

Pursuant  to  15  U.S.C.  1706(d)  and  24 
CPR  1720.160(b). 

Notice  is  hereby  given  that:  1.  Blue 
Ridge  Manor,  Ash  Lake  Section,  Cross 
State  Development  Company  and  Rich- 
ard A.  Howard,  Vice  President,  author- 
ized agents  and  ofQcers,  hereinafter  re- 
ferred to  as  "Respondent,"  being  subject 
to  the  provisions  of  the  Interstate  Land 
Sales  PuU  Disclosure  Act  (Pub.  Law  90- 
448)  (15  U.S.C.  1710,  et  seq.)  received  a 
Notice  of  Proceedings  and  Opportunity 
for  Hearing  issued  October  5,  1976, 
which  was  sent  to  the  developer  pursu- 
ant to  15  U.S.C.  1706(d),  24  CPR  1710.45 
{b)(l)  aad  1720.125  informing  the  de- 
veloper of  information  obtained  by  the 
0£Bce  of  Interstate  Land  Sales  Registra- 
tion alleging  that  the  Statement  of  Rec- 
ord and  Property  Report  for  Blue  Ridge 
Manor,  Ash  Lake  Section,  located  in 
Ashe  and  Wilkes  Counties,  North  Caro- 
lina, contain  untrue  statements  of  ma- 
terial fact  or  omit  to  state  material  facts 
required  to  be  stated  therein  or  neces- 
sary to  make  the  statements  therein  not 
necessary  to  make  the  statements  there- 
in not  misleading. 

2,  The  Respondent  filed  an  Answer  re- 
ceived October  18,  1976.  in  response  to 
the  Notice  of  Proceedings  and  Opportu- 
nity for  Hearing. 
•  3.  In  said  Answer  the  Respondent  re- 
quested a  hearing  on  the  allegations  con- 
tained in  the  Notice  of  Proceedings  and 
Opportunity  for  Hearing. 

4.  Therefore,  pursuant  to  the  provi- 
sions of  15  U.S.C.  1706(d)  and  24  CPR 
1720.160(d),  it  is  hereby  ordered  That 
a  public  hearing  for  the  purpose  of  tak- 
ing evidence  on  the  questims  set  forth 
In  the  Notice  of  Proceedings  and  Oppor- 
tunity for  Hearing  wiU  be  held  before 
Judge  James  W.  Mast,  in  Room  7146. 
Department  of  HUD.  451  7th  Street,  SW. 
Washington,  D.C..  on  February  4,  1977, 
at  10  a.m. 

The  following  time  and  procedure  is 
applicable  to  such  hearing:  All  affidavits 
and  a  list  of  all  witnesses  are  requested 
to  be  filed  with  the  Hearing  Clerk.  HDD 
Building.  Room  10150.  Washington.  D.C. 
20410  on  or  before  January  14.  1977. 

6.  The  Respondent  is  hereby  notified 
That  failure  to  amiear  at  the  above 
scheduled  hearing  shall  be  deemed  a  de- 
fault and  the  proceedings  shall  be  de- 
termined against  Respondent,  the  alle- 
gations of  which  shall  be  deemed  to  be 
true,  and  an  Order  Suspending  the  State- 
ment of  Record,  herein  identified,  shall 
be  issued  pursuant  to  84  CFR  1710.45 
(b)(1). 

Tills  Notice  shall  be  served  upon  the 
Respondent  forthwith  pursuant  to  24 
CFR  1720.440. 

By  the  SecreCaiy. 

Dated:  November  23,  1976. 

Jaku  W.  Maot. 

Admiiiktnttt9e  Law  Jmdgt. 

IWR  DOC.77-14M  Pn«d  t-17-77;8:4f  ».m.] 


NOWCES 

{Docket  No.  N-77-673;  OILSR  No. 
0-H68-S8-151 

BLUE  RIOGE  MANOR 
Hearing 

In  the  matter  of:  Blue  Ridge  Manor, 
Cross  State  Development  Company  and 
Richard  A.  Howard,  Vice  President,  76- 
313-IS   OILSR    No.    0-1163-38-15. 

Pursuant  to  15  U.S.C.  1706(d)  and  24 
CPR  1720.160(b). 

Notice  is  liereby  given  that:  1.  Blue 
Ridge  Manor,  Cross  State  Development 
Company  and  Richard  A.  Howard.  Vice 
President,  authorized  agents  and  offi- 
cers, hereinafter  referred  to  as  "Re- 
spondent," being  subject  to  the  provi- 
sions of  the  Interstate  Land  Sales  Pull 
Disclosure  Act  (Pub.  L.  90-448)  (15 
U.S.C.  1710  et  seq.)  received  a  Notice  of 
Proceedings  and  Opportunity  for  Hear-' 
ing  issued  October  21,  1976,  which  was 
sent  to  the  developer  pursuant  to  15 
U.S.C.  1706(d).  24  CFR  1710.45(b)(1) 
and  1720.125  informing  the  developer  of 
information  obtained  by  the  Office  of  In- 
terstate Land  Sales  Registration  alleging 
that  the  Statement  of  Record  and  Prop- 
erty Report  for  Blue  Ridge  Manor,  lo- 
cated in  Ashe  County,  North  Carolina, 
contain  untrue  statements  of  material 
fact  or  omit  to  state  material  facts  re- 
quired to  be  stated  therein  or  necessary 
to  make  the  statements  therein  not  nec- 
essary to  make  the  statements  therein 
not  misleading. 

2.  The  Respondent  filed  an  Answer  re- 
ceived November  8,  1976;  in  response  to 
the  Notice  of  Proceedings  and  (Spportu- 
nity  for  Hearing. 

3.  In  said  Answer  the  Respondent  re- 
quested a  hearing  on  the  allegations  con- 
tained in  the  Notice  of  Proceedings  and 
Opportunity  for  Hearing. 

4.  Therefore,  purMwCnt  to  the  provi- 
sions of  15  U.S.C.  liP6(d)  and  24  CFR 
1720.160(d),  it  is  hereby  ordered  That  a 
public  hearing  for  the  purpose  of  taking 
evidence  on  the  questions  set  forth  in 
the  Notice  of  Proceedings  and  Oppor- 
tunity for  Hearing  will  be  held  before 
Judge  James  W.  Mast,  in  Room  7146. 
Department  of  HUD,  451  7th  Street,  SW, 
Washington.  D.C,  on  February  4,  1977  at 
10  a.m. 

The  following  time  and  procedure  is 
applicable  to  such  hearing:  All  affidavits 
and  a  list  of  all  witnesses  are  requested 
to  be  filed  with  the  Hearing  Clerk,  HUD 
Building,  Room  10150.  Washington,  D.C. 
20410  on  or  before  January  12,  1976. 

6.  The  Respondent  is  hereby  notified 
That  failure  to  appear  at  the  above 
scheduled  hearing  shall  be  deemed  a  de- 
fault and  the  proceediifgs  shall  be  deter- 
mined against  Respondent,  the  allega- 
tions of  which  shall  be  deemed  to  be  true, 
and  an  Order  Suspending  the  Statement 
of  Record,  herein  identified,  shall  be 
issued  pursiiant  to  24  CFR  1710.45(b)  (1) . 

This  Notice  shall  be  served  upon  the 
Respondent  forthwith  pursuant  to  24 
CPR  1720.440. 

By  the  Secretary. 

Dated:  November  23,  1976. 

James  W.  Mast, 
Administrative  Law  Judge. 
[PR  Doc.77-1495  Ftled  1-17-77:8:45  am] 


(Docket  No.  N-77-675;  OILSR  No. 
0-1408-38-30] 

GRANDFATHER  GOLF  AND  COUNTRY 
CLUB 

Hearing 

In  the  matter  of:  Grandfather  Golf 
and  Country  Club,  G.  F.  Company,  Hugh 
M.  Morton,  President,  76-31&-IS,  OILSR 
No.  0-1498-38-30. 

Pursuant  to  15  U.S.C.  1706(d)  and  24 
CFR  1720.160(b). 

Notice  is  hereby  given  that:  1.  Grand- 
father Golf  and  Country  Club,  G.F.  Com- 
pany. Hugh  M.  Morton,  President,  au- 
thorized agents  and  officers,  hereinafter 
referred  to  as  "Respondent",  being  sub- 
ject to  the  provisions  of  the  Interstate 
Land  Sales  Pull  Disclosure  Act  (Pub.  L. 
90-448)  (15  U.S.C.  1710,  et  seq.)  received 
a  Notice  of  Proceedings  and  Opportunity 
for  Hearing  issued  October  21,  1976. 
which  was  sent  to  the  developer  pursuant 
to  15  U.S.C.  1706(d),  24  CFR  1710.45(b) 
(1)  and  1720.125  informing  the  developer 
of  information  obtained  by  the  Office  of 
Interstate  Land  Sales  Registration  al- 
leging that  the  Statement  of  Record  and 
Property  Report  for  Grandfather  Golf 
and  Country  Club,  located  in  Avery 
County,  North  Carolina,  contain  untrue 
statements  of  material  fact  or  omit  to 
state  material  facts  required  to  be  stated 
therein  or  necessary  to  make  the  state- 
ments therein  not  necessary  to  make  the 
statements  therein  not  misleading. 

2.  The  Respondent  filed  an  Answer  re- 
ceived November  8,  1976.  in  response  to 
the  Notice  of  Proceedings  and  Oppor- 
tunity for  Hearing. 

3.  In  said  Answer  the  Respondent  re- 
quested a  hearing  on  the  allegations  con- 
tained in  the  Notice  of  Proceedings  and 
Opportunity  for  Hearing.      > 

4.  Therefore,  pursuant  to  the  provi- 
sions of  15  U.S.C.  1706(d)  and  24  CFR 
1720.160(d),  it  is  hereby  ordered  That  a 
public  hearing  for  the  purpose  of  taking 
evidence  on  the  questions  set  forth  in  the 
Notice  of  Proceedings  and  Opportunity 
for  Hearing  will  be  held  before  Judge 
James  W.  Mast,  in  Room  7146,  Depart- 
ment of  HUD,  451  7th  Street,  SW,  Wash- 
ington. D.C.  on  February  10,  1977  at 
10  a.m. 

The  following  time  and  procedure  is 
applicable  to  such  hearing:  All  affidavits 
and  a  list  of  all  witnesses  are  requested 
to  be  filed  with  the  Hearing  Clerk.  HUD 
Building,  Room  10150,  Washington.  D.C, 
20410  on  or  before  January  19,  1977. 

6.  The  Respondent  is  hereby  notified 
That  failure  to  appear  at  the  above 
scheduled  hearing  shall  be  deemed  a  de- 
fault and  the  proceedings  shall  be  deter- 
mined against  Respondent,  the  allega- 
tions of  which  shall  be  deemed  to  be 
true,  and  an  ORDER  Suspending  the 
Statement  of  Record,  herein  identified, 
shall  be  issued  pursuant  to  24  CFR 
1710.45(b)  (1). 
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Tbis  Notice  shall  be  served  upon  the 
Respondent  forthwith  pursuant  to  24 
CPR  1720.440. 

By  the  Secretary. 

Dated:  Novwnber23. 1976. 

James  W.  Mast, 
Administrative  Law  Judge. 
[PR  Doc.77-1497  PUed  l-17-77;8:45  am] 


[Docket   No.   N-77-678;    OILSR   No.   0-0326- 
09-62] 

I  SUNSET  GROVES 

Hearing 

In  the  matter  of:  Sunset  Groves,  Sec- 
tion Pour,  Martin  County.  Florida,  Citrus 
Groves  Investment  Corporation,  Re- 
spondent. 

Land  Sales  Enforcement  Division  No. 
76-265. 

Notice  of  Proceedings  and  Opportunity 
for  Hearing  (Pursuant  to  15  USC  1706 
(d).  24  CPR  1710.45(b>(l)  and  24  CFR 
1710.125). 

Notice  is  hereby  given  that:  On  or 
about  October  15.  1976.  the  Department 
of  Housing  and  Urban  Development. 
Office  of  Interstate  Land  Sales  Registra- 
tion, attempted  to  serve  upon  the  Re- 
spondent at  its  last  known  mailing 
address,  1450  N.E.  123rd  Street,  North 
Miami,  Florida,  33161.  a  Notice  of  Pro- 
ceedings and  Opportunity  for  Hearing. 
Service  was  not  achieved  because  no 
agent  or  officer  of  Citrus  Groves  Invest- 
ment Corporation  would  be  located  at 
said  address.  TTierefore,  pursuant  to  15 
USC  1706(d),  24  CPR  1710.45(b)  (1)  and 
24  C?PR  1710.125,  this  Notice  of  Proceed- 
ings and  Opportunity  for  Hearing  is  pub- 
lished as  follows : 

I.  The  Secretary's  public  files  disclose 
that: 

A.  The  Respondent,  Citrus  Groves  In- 
vestment Corporation,  Is  a  corporation 
organized  under  the  laws  of  Florida. 

B.  J.  Arthur  Elliot  is  the  president  of 
the  Respondent  corporation. 

C.  The  maUing  address  of  the  last 
known  principal  place  of  business  of 
the  Respondent  is  1405  N.E.  123rd  Street. 
North  Miami.  Florida. 

D.  Respondent  filed  a  Statement  of 
Record  and  a  Property  Report  for  Sun- 
set Groves,  Section  Four,  situated  in 
Martin  County,  Florida,  which  became 
effective  on  June  10,  1969,  and  which 
remains  in  effect. 

E.  The  Statement  of  Record  and 
Property  Report  pertaining  to  the  said 
subdivision  include  untrue  statements  of 
material  fact  and  omit  to  state  material 
facts  required  to  be  stated  therein  and 
■which  are  necessary  to  make  the  state- 
ments therein  true  and  correct. 

(1)  Respondent  has  failed  to  file  a 
revised  first  page  of  the  Property  Re- 
port and  a  revised  form  of  purchase  con- 
tract conforming  to  the  language  as  re- 
quired by  Departmental  Regulations  24 
CFR  1710.110,  Part  B,  2,  4,  5  and  6; 
24  CFR  1710.105.  Part  VI  C  1  or  24  CPR 
1710.120,  n  B,  as  amended,  to  conform 
with  the  amendments  made  to  the  In- 
terstate Land  Sales  Full  Disclosure  Act 


(15  U.S.C.  1701  et  seq.)  by  subsection 
812(c)  (1)  If  the  Housing  and  Commu- 
nity Development  Act  of  1974  (Pub.  L. 
93-383),  effective  October  21,  1974. 

(2)  Resp<»Mient  has  failed  to  amend 
the  said  Statement  of  Record  and  Prop- 
erty Report  so  as  to  conform  to  the  De- 
partmental Rules  and  Regulations  which 
became  effective  on  December  1,  1973. 
24  CPR  1710  et  seq..  as  required  by  the 
effective  date  provision  thereof. 

n.  In  view  of  the  allegations  shown 
in  Part  I  above,  the  Secretary  will  pro- 
vide an  opportunity  for  a  public  hearing 
in  order  that  it  can  be  determined: 

A.  Whether  those  allegations  are  true 
and,  in  connection  therewith,  to  afford 
the  Respondent  an  <H)portunity  to 
establish  adequate  defenses  to  sucli  al- 
legations, and 

B.  Whether  remedial  action  is  appro- 
priate in  the  public  interest  and  for  the 
protection  of  purchasers  pursuant  to 
the  provisions  of  the  Interstate  Land 
Sales  Pull  Disclosure  Act. 

m.  If  the  Respondent  desiies  a  hear- 
ing he  must  file  a  notice  of  desire  for 
a  hearing  accompanied  by  an  answer 
within  15  days  after  service  of  this  No- 
tice of  Proceedings.  Respondent  is  no- 
tified that  if  it  shall  faU  to  file  a  re- 
sponse piu-suant  to  24  CFR  1710.140  and 
1720.145  within  15  days  after  service  of 
this  Notice  of  Proceedings,  Respondent 
shall  be  deemed  to  be  in  default,  and 
the  proceedings  be  assumed  to  be  true, 
and  an  Order  suspending  said  Statement 
of  Record  will  be  entered.  The  said 
Order  shall  remain  in  effect  until  such 
time  as  the  Statement  of  Record  and  the 
Property  Report  have  been  amended  in 
accordance  therewith,  and  thereupon 
the  Order  shall  cease  to  be  in  effect. 

rv.  Any  request  for  hearing,  answer, 
motion,  amendment  to  pleadings,  offer 
of  settlement  or  oorrespMidence  for- 
warded during  the  pendency  of  this  pro- 
ceeding shall  be  filed  with  the  General 
Counsel's  Clerk  for  Administrative  Pro- 
ceedings, Room  10278,  HUD  Building,  451 
Seventh  Street,  BW,  Washington,  D.C. 
20410.  All  such  papers  shall  be  clearly 
identified  according  to  the  type  of  mat- 
ter and  the  docket  number  as  set  forth 
in  this  Notice  of  Proceedings. 

V.  Upon  tlmdy  request  of  the  Re- 
spondent a  miblic  hearing  shall  be  held 
for  the  purpose  of  taking  evidence  on 
the  allegations  set  forth  herein,  such 
hearing  to  be  held  before  Administrative 
Law  Judge  James  W.  Mast,  or  before 
such  other  Administrative  Law  Judge  as 
might  be  designated,  in  Room  7146,  HUD 
Building,  451  Seventh  Street  SW,  Wash- 
ington, D.C.  20410,  at  10  a.m.  on  the 
30th  day  after  receipt  of  the  answer  or  at 
such  other  time  as  may  be  fixed  by  fur- 
ther order. 

"nils  Notice  of  Proceedings  shall  be 
served  on  the  Respondent  pursuant  to 
44  USC  1508. 

Issued  at  Washington,  D.C.  this  29th 
day  of  December,  1976. 

Constance  Newman, 
Assistant  Secretary  for  Consumer 
Affairs  and  Regulatory  Functions. 

\FR  Doc.77-1493  Pn«d  1-17-77:8:45  un] 


|Doc.  No    N-77-676:   dLSR  No    0-2828-44- 
186] 

TIMBER  HILL 

Hearing 

In  the  matter  of:  Timbo:  HiU,  Timber 
Hill,  Inc.  and  Joseph  R.  Mattioli,  Presi- 
dent. 76-30*-IS,  OILSR  No.  0-2828-44- 
185  and  (A). 

Pursuant  to  15  UJS.C.  1706(d)  and  24 
CFR  1720.160(b). 

Notice  is  hereby  given  that:  1.  Timber 
Hill,  Timber  Hill,  Inc.  and  Joseph  R. 
Mattioli,  President,  authorized  agents 
and  officers,  hereinafter  refened  to  as 
■Respondent",  being  subject  to  the  pro- 
visions of  the  Interstate  Land  Sales  Full 
Disclosure  Act  (Pub.  L.  90-448)  >15 
U.S.C.  1710,  et  seq.)  received  a  Notice 
of  Proceedings  and  Opportunit.\  for 
Hearing  issued  October  18,  1976.  which 
was  sent  to  the  developer  pursuant  to 
15  U.S.C.  1706(d).  24  CFR  1710.45 « b)  d  ' 
and  1720.125  informing  the  developer  of 
information  obtained  by  the  Office  of 
Interstate  Land  l^les  Registration  alleg- 
ing that  the  Statement  of  Record  and 
Property  Report  for  Timber  Hill,  Timber 
Hill,  Inc.,  located  In  C?anadensis.  Penn- 
sylvania, contain  untrue  statements  of 
material  fact  or  omit  to  state  material 
facts  required  to  be  stated  therein  or 
necessaiT  to  oaake  the  9iatem»its  therein 
not  necessary  to  make  the  statements 
therein  not  mlsieadlng. 

2.  The  Respondent  filed  an  Answer 
received  November  4,  1976,  in  response 
to  the  Notice  of  Proceedings  and  Opjwr- 
tunity  for  Hearing. 

3.  In  said  Answer  the  Respondent  re- 
quested a  hearing  on  the  allegations  con- 
tained in  ttie  Notice  ot  Proceedings  and 
Opp<Nrtunity  for  Hearing. 

4.  Therefore,  pursuant  to  the  provi- 
sions of  15  UJS.C.  1706(d)  and  24  CFR 
1720.160(d),  it  is  hereby  ordered  That  a 
public  hearing  for  the  purpose  of  taking 
evidence  on  the  questions  set  forth  in 
the  Notice  of  Proceedings  and  Opportu- 
nity for  Hearing  win  be  held  before 
Judge  James  W.  Mast,  in  Room  7146, 
Department  of  HUD.  451  7th  Street.  SW. 
Washington,  D.C.  on  Pebruarj-  14.  1977 
at  10  a.m. 

The  following  time  and  procedure  is 
applicable  to  such  bearing:  All  affidavits 
and  a  list  of  all  witnesses  are  requested 
to  be  filed  with  the  Hearing  Clerk,  HUD 
Building,  Room  10150,  Washington.  D.C, 
20410  on  or  before  January  17,  1977. 

6.  The  Resp<xklent  is  hereby  notified 
That  failure  to  appear  at  the  above 
scheduled  hearing  shall  be  deemed  a  de- 
fault and  the  proceedings  shall  be  de- 
termined against  Respondent,  the  alle- 
gations of  which  shaU  be  deemed  to  be 
true,  and  an  ORDER  Suspending  the 
Statement  of  Recoixi.  herein  identified, 
shall  be  issued  pursuant  to  24  CFR  1710- 
45(b)(1). 
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This  Notice  shall  be  served  upon  the 
Respondent  forthwith  pursuant  to  24 
CPR  1720.440. 

By  the  Secretsur. 

Dated :  November  2».  1976. 

Jahss  W.  Mast, 
AdmHiistrattve  Law  Judge. 

[PR  DOC.77-14M  Filed  1-17-77:8:45  am] 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(M  34076] 

MONTANA 

Application 

Janvary  11,  1977. 

Notice  is  herein  given  that,  pussuant 
to  Section  26  of  the  Mineral  Leasing 
Act  of  1920  (30  U.  6.  C.  185) ,  as  amended 
by  the  Act  of  Novembea:  16,  1973  (87 
Stat.  576),  "Hie  Montana  Power  Com- 
pany has  applied  for  a  natural  gas  pipe- 
line right-of-way  for  a  4-inch  line  across 
the  following  lands: 

Principal  Mbrioian,  Montana 

T.  26  N.,  R.  20  E.. 

Sec.  2,  Lots  2  and  3. 
T.  27  N..  R.  20  E., 

Sec.  35,  SWV4SE>^. 

This  pipeline  wfll  convey  natural  gas 
across  0.61  miles  of  national  resource 
lands  in  Blaine  County.  Montana. 

The  purpose  of  this  notice  Is  to  inform 
the  public  that  the  Bureau  will  be  pro- 
ceeding with  consideration  of  whether 
the  application  should  t>e  approved  and, 
if  so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
names  and  addresses  to  the  District  Man- 
ager. Bureau  ci  Land  Management,  Banic 
Electric  Building,  Drawer  1160,  Lewiston 
Montana  59457. 

Roland  F.  Lee, 
Chief.  Branch  of  Lands  and 
Minerals  Operations. 

[PR  Doc.77-1507  PHed  1-17-77:8:45  am] 


NOTICES 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be  pro- 
ceeding with  consideration  of  whether 
the  application  shoifld  be  approved  and, 
if  so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  do  so  promptly.  Per- 
sons submitting  comments  should  in- 
clude their  name  and  address  and  send 
them  to  the  District  Manager,  Bureau  '■ 
of  Land  Management,  1700  Robertson 
Avenue,  P.O.  Box  119,  Worland,  Wyo- 
ming 82401. 

Harold  G.  Stinchcomb, 
Chief,  Branch  of  Lands  and 

Minerals  Operations. 
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[VTyomLng  57619] 
WYOMING 


'Application 

January  10. 1977. 

Notice  is  hereby  given  that  pursuant 
to  section  28  of  the  Mineral  Leasing  Act 
of  1920,  as  amended  (30  U.S.C.  185). 
Marathon  Pipe  Line  Company  of  Csisper. 
Wyoming,  filed  an  application  for  a 
right-of-way  to  construct  four  3  inch 
pipelines  for  the  purpose  of  transporting 
oil  across  the  following  described  Na- 
tional Resource  Lands : 

Sixth  Principal  Meridian,  Wyoming 

T.  47  N.,  R.  91  W.. 

Sec.  29.  N'/iSW»4,  SWV4SWV4: 

Sec.  30.  lotsB,  9,  SISV4NWU. 
T.  47N..R.  92W.. 

Sec.  1,  SWViNW'/*.  W'/jSW'/,.  SE>4SWU: 

Sec    12.  NEi4NW«4. 

The  pipeUnes  will  transport  oil  to  con- 
nect producing  leases  into  existing  pipe- 
lines in  Washakie  County,  Wyoming. 


I  Wyoming  57861} 
WYOMING 
Application 

Notice  is  hereby  given  that  pursuant 
to  section  28  of  the  Mineral  Leasing  Act 
of  1920,  as  amended  (30  U.S.C.  185), 
Northwest  Pipeline  Corporation  of  Salt 
Lake  City,  Utah,  filed  an  application  for 
a  right-of-way  to  construct  a  cathodic 
protection  station  for  the  protection  and 
safe  operation  of  their  natural  gas  pipe- 
line system  across  the  following  described 
National  Resource  Lands: 

Sixth   Principal   Meridian.    Wyoming 

T.  27  N..  R.  114  W., 
sec.  25.  SiaNE?;. 

The  cathodic  protection  station  will  be 
used  for  the  protection  and  safe  opera- 
tion of  Northwest  Pipeline's  existing  nat- 
ural gas  pipeline  system  located  in  Sub- 
lette County,  Wyoming. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be  pro- 
ceeding with  consideration  of  whether 
the  ajjplication  should  be  approved  and, 
if  so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  do  so  promptly.  Per- 
sons submitting  comments  should  include 
their  name  and  address  and  send  them  to 
the  District  Manager.  Bureau  of  Land 
Management,  Highway  187  North,  P.O. 
Box  1869,  Rock  Springs,  Wyoming  82901. 

Harold  G.  Stinchcomb, 
Chief,  Branch  of  Lands  and 
Minerals  Operations. 
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tana  have  been  classified  as  subject  to 
the  coal  leasing  provisions  of  the  Min- 
eral Leasing  Act  of  February  25,  1920, 
as  amended  (30  U.S.C.  201).  The  name 
of  the  area,  effective  date,  and  total 
acreage  involved  are  as  follows: 

(26)    Montana 

Knowlton  (Montana)  .Known  Recoverable 
Coal  Resovirce  Area;  March  3,  1975;  20.125 
acres. 

A  diagram  showing  the  Iwundaries  of 
the  area  classified  has  been  filed  with 
the  appropriate  land  office  of  the  Bureau 
of  Land  Management.  (Copies  of  the  dia- 
gram and  the  land  description  may  l>e 
obtained  from  the  R^lonal  Conserva- 
tion Msmager,  U.S.  Geological  Survey, 
Stop  609,  Box  25046,  Denver  Pedei-al 
Center,  Denver,  Colorado  80225. 

Dated:  January  10,  1977. 

W.  A.  Radlinski, 
Acting''Director. 

|FR  Doc.  77-1461  Piled  l-17-77;8:45  am] 


Geological  Survey 

KNOWN   RECOVERABLE  COAL 
RESOURCE  AREA 

Knowlton.  Montana 

Pursuant  to  authority  contained  in 
the  Act  of  March  3,  1879  (43  U.S.C.  31) . 
as  supplemented  by  Reorganization  Plan 
No.  3  of  1950  (43  U.S.C.  1451.  note),  203 
Departmental  Manual  1,  Secretary's 
Order  No.  2948,  and  section  8A  of  the 
Mineral  Leasing  Act  of  February  25, 
1920,  as  added  by  section  7  of  the  Fed- 
eral Coal  Leasing  Amendments  Act  of 
1975  (Pub.  L.  94-377,  August  4,  1976), 
Federal  lands  within  the  State  of  Mon- 


KNOWN  RECOVERABLE  COAL  RESOURCE 
AREA 

Niobe,  North  Dakota 

Pursuant  to  authority  contained  in 
the  Act  of  March  3,  1879  (43  U.S.C.  31) , 
as  supplemented  by  Reorganization  Plan 
No.  3  of  1950  (43  U.S.C.  1451,  note) ,  203 
pepartment  Manual  No.  1,  Secretary's 
Order  No.  2948,  and  section  8 A  of  the 
Mineral  Leasing  Act  of  February  25, 
1920,  as  added  by  section  7  of  the  Fed-- 
eral  Coal  Leasing  Amendments  Act  of 
1975  (Pub.  L.  94-377,  August  4,  1976), 
Federal  lands  within  the  State  of  North 
Dakota  have  been  classified  as  subject 
to  the  coal  leasing  provisions  of  the 
Mineral  Leasing  Act  of  February  25, 
1920,  as  amended  (30  U.S.C.  201).  The 
name  of  the  area,  effective  date,  and 
total  acreage  involved  are  as  follows: 

(34)    North  Dakota 

Niobe  (North  Dakota)  Known  Recoverable 
Coal  Resource  Area;  March  5,  1976;  16,097 
acres. 

A  diagram  showing  the  boundaries  of 
the  area  classified  for  leasing  has  been 
filed  with  the  appropriate  land  office  of 
the  Bureau  of  Land  Management. 
Copies  of  the  diagram  and  the  land  de- 
scription may  be  obtained  from  the  Re- 
gional Conservation  Manager,  Central 
Region,  Mail  Stop  609,  Box  25046,  Fed- 
eral Center,  Denver,  Colorado  80225. 

Dated:   January  10,  1977. 

W.  A.  Radlinski, 
Acting  Director. 

|FR  Doc   77-1460  Piled  l-17-77;8:45  am| 


KNOWN  RECOVERABLE  COAL  RESOURCE 
AREA 

Powder  River  Basin,  Wyoming;  Revision 

Pursuant  to  authority  contained  in 
the  Act  of  March  3,  1879  (43  U.S.C.  31) , 
as  supplemented  by  Reorganization  Plan 
No.  3  of  1950  (43  U.S.C.  1451,  note) ,  203 
Departmental  Manual  1,  Secretary's 
Order  No.  2948,  and  section  8A  of  the 
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Mineral  Leasing  Act  of  February  25, 1920, 
as  added  by  section  7  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1975  (Pub.  L. 
94-377,  August  4,  1976),  Federal  lands 
within  the  State  of  Wyoming  have  been 
classified  as  subject  to  the  coal  leasing 
provisions  of  the  Mineral  Leasing  Act  of 
February  25,  1920,  as  amended  (30  U5.C. 
201).  The  name  of  the  area,  effective 
date,  and  total  acres  Involved  (including 
revision)  are  as  follows: 

(50)    Wyoming 

Powder  River  Ba*ln  (Wyoming; 
Recoverable  Coal  Resource  Area>-^  _ 
1975;  3,437  acres  prevloxisly  wlthlnthj 
KRCRA  were  deleted,  and  20,577  acres^^re 
added,  resulting  in  a  net  addition  of  17,140 
acres.  Total  area  now  classified  is  3,968,628 
acres. 

A  letter  size  plat  with  the  revised 
boundary  and  acreage,  and  a  map  show- 
ing the  additions  and  deletions  In  detail 
have  been  filed  with  the  appropriate  land 
office  of  the  Bureau  of  Land  Manage- 
ment. Copies  of  the  plat  and  map  and 
land  description  may  be  obtained  from 
the  Regional  Conservation  Manager,  U.S. 
Geological  Survey,  Central  Region,  Stop 
609,  Box  25046,  Federal  Center,  Denver, 
Colorado  80225 

W.  A.  Radlinski, 
Acting  Director. 

Jantjary    10,    1977. 
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National  Park  Service 

NATIONAL  REGISTER  OF  HISTORIC 
PLACES 

Notification  of  Pending  Nominations 

Nominations  for  the  following  proper- 
ties being  considered  for  listing  In  the 
National  Register  were  received  by  the 
National  Park  Service  before  January 
10,   1977.   Pursuant  to   8  60.13(a)    of  36 
CFR  Part  60,  published  in  final  form  on 
January  9,  1976,  written  cwnments  cofi- 
ceming  the  significance  of  these  proper- 
ties under  the  National  Register  criteria 
for  evaluation  may  be  forwarded  to  the 
Keeper   of  the  National  Register,  Na- 
tional Park  Service,  U.S.  Department  of 
the  Interior,   Washington,   D.C.   20240. 
Written  comments  or  a  request  for  addi- 
tional time  to  prepare  comments  should 
be  submitted  by  January  28,  1977. 
Jerry  L.  Rogers, 
Acting  Chief,  Office  of  Arche- 
ology and  Historic  Preserva- 
tion. 

ARIZONA 
Maricapa  County 

Olendale  vicinity.  Cave  Creek  Dam  Archeo- 
log^cal  District,  N  at  Olendale  off  1-17. 

CALIFORNIA 

Tulare  County 

Three  Rivers  vicinity.  Cattle  Cabin,  NE  ol 
Three  Rivers  on  Sequoia  National  Park. 

CONNECTICUT 

Fairfield  County 

Greenwich.   Knapp  Tavern.  243   B    Putnam 
Ave. 


Greenwich,  Lyon,  Thomas,  Hoitr-n    W    Put- 
nam Ave.  and  Byram  Rd. 

Hartford  CouPty 

PlantavUle,  Smith,  H.  D.,  Compauu  Butlding, 

24  West  St. 
South    Glastonbury.     Welles-Shipman-Ward 

House,  972  Main  St. 
WttMsor  Moore,  Deatjon  John.  Hou.-<i    37  Elm 

St. 

Litchfield  Countii 

Torrlngton  vlcliUty,  GiUette's  Grut   Mil!    E 
of  Torrington  on  Maple  HoUow  Rd 

New  Haven  County 

Middlebury  vicinity,  Rwhardson.  Nathaiifl 

House,  NB  of  Middlebury  on  KeUy  Rd 
MUford,  EellsStou}  House,  34  HipJi  St 

DELAWARE 

Kent  County 

Dover    viciuity.    Hughes-Wtiht     Sitr     t    ol 
Dover. 

KENTUCKY 

Casey  County 

Liberty,   Casey    County   Court!.:  ...-i     Court- 
bouse  Sq. 

LOUISIANA 

Assumption  Parish 

Napoleon  vile,  Christ  Episcopal  Cimrcli    and 
Cemetery,  LA  1  and  Courthouxe  St 

Iberia  Parish 

New  Iberta,  Bpisoopal  Church  of  the  Epiph' 
any,  803  W.  Main  St. 

Rapides  Parish 

CheneyviUe  vicinity,   Loyd  Ball   Pluntutiori 
NW  of  Cheneyvllle  on  Loyd  Brtdfe  Rd. 

MINNESOTA 

Koochiching  County 

Island  View  vicinity.   Gold   Minr    sitt.'    NE 
of  Island  View. 

Pipestone  Count o 

Pipestone,   Pipestone   Architect  .■  ■     D 'triot 
Main  St 

MISSISSIPPI 

Warren  County 

Vi'.iisburg.  S Prague,  Vicimbur^  H.»ib.  r 

NORTH   DAKOTA 

Richland  County 

Christine,  Nelson's  Grocery.  Mali,  and  3rd 
Sts. 

Traill  County 

MayvlDe.  Goose  River  Heritage  C<  nui  Front 
St. 

OREGON 

Clackamas  County 

Canby  vicinity,  Barlow,  William,  House,  SW 

of  Canby  at  34670  VS.  99E. 
Oregon    City,    Ermatinger,    Franci.'.     House, 

1018  Center  St. 

Jackson  County 

Medford  vicinity,  Byhee,  William,  House  W 
of  Medford  at  883  CHd  Stage  Rd 

Lake  County 

Lakeview.  Post  and  King  Saloon,  N  2nd  and 
ESts. 

MultfuynxaH  County 

Portland,  American  Freedom  Train  Locomo- 
tive. Oaks  Amusement  Park,  SB  ^x>kane 
St. 

Portland,  Bar\>er  Block,  832-438  8K  Brand 
Ave. 

Portland,  Hamilton  Building,  529  S.W  3rd 
Ave. 


Portland,   Poulsen.   Johan.    Hotut     3040   BE 

McLoughlln  Blvd. 
Portland,  West  Hall,  5000  N.  WilUniett*  Blvd 

Washington  County 

HiUsboro  vicinity.  Imbrie  Farm  NF  of  Hilli:- 
boro  off  U.S.  26.  *- 

Tarnhill  County 

Lafayette  vicinity.  Mattey,  Joseph,  House,  W 
of  Lafayette  at  jet.  of  Mattey  Lnne  and 
Rutherford  Rd. 

PENNSYLVANIA 

Delaware  County 

Glen  Mlll^^.  Glen  Mills  School,  Gle»!-   Milh  Rd 

RHODE   ISLAND 

ProvidcTice  County 

Providence  vicinity,  Mt.  Hygeia  {Sototnon 
Drown  House),  W  of  Providence  on  RI  04 

Washington  County 

Exeter  vicinity,  Austin  Farm  Road  Agru-ul- 
tural  Area.  6  ml.  W  of  Exeter  on  I  95 

TEXAS  ' 

Panola  County 

Deadwood  vicinity,  Republie  of  Tej.as  Gru«t/« 
Marker,  SB  of  Deadwood  off  SR  31  on 
Louisiana  border. 

WISCONSIN 

Ashland  County 

La  Pointe  vicinity.  Badland  Fishing  Cc'ip  N 
of  La  Pointe  on  Rocky  Island. 

IFR  Doc.77-1226  PUed  l-17-77;8;45  am| 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

(ClvU  No.  CIV.  75-3341 

UNITED    STATES   v.    GREATER    BUFFALO 
ROOFING  &  SHEET  METAL  CONTRAC 
TORS'  ASSOCIATION,  INC. 

Proposed  Consent  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  ili»- 
Antitrust  Procedures  and  Penalties  Act 
15  U.S.C.  16  (b)  through  (h).  that  a  pro- 
posed consent  judgment  and  a  competi- 
tive imp£kct  statement  as  set  out  below 
have  been  filed  with  the  United  States 
District  Court  for  the  Western  District 
of  New  York  In  United  States  of  America 
v.  Greater  Buffalo  Roofing  <t  Sheet  Metal 
Contractors'  Association,  Inc.,  Civil  No 
75-334.  The  complaint  in  this  case  alleges 
that  the  defendant  conspired  to  limit  the 
length  of  guarantee  on  roofing  work  per- 
formed by  its  members.  The  proposed 
judgment  enjoins  the  defendant  from 
fixing  the  terms  or  length  of  any  guai'- 
antee,  or  any  price,  or  any  other  term  or 
condition  of  sale,  in  connection  with  the 
installation  of  roofs.  It  also  requires  the 
defendemt  to  send  letters  to  some  180 
architects,  general  contractors  and  other 
interested  parties  informing  them  of  thf 
settlement  of  this  actkm  and  the  dis- 
continuance of  the  association's  guar- 
antee program.  Pubhc  comment  is  in- 
vited on  or  before  March  7,  1977  Such 
comments  and  respcmaes  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Bernard  Whermami. 
Chief,  New  Ycwk  OfBcc,  Antitrust  Dlvi- 
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sion.  Department  of  Justice.  26  Federal 
Plaza,  New  York.  New  York  10007. 

Dated:  January  6,  1977. 

Charles  F.  B.  McAleer. 
Assistant  Chief,  Judgments  and 
Judgment  Enforcement  Section. 

STIPtII..*TION 

PUed.   January  6.  1977. 

United    States    District    Covrt.    for    the 
Western  District  of  New  York 

It  Is  fitipulated  by  and  between  the  under- 
signed parties,  by  their  respective  attornej's. 
that; 

1  A  Final  Judgment  in  the  form  hereto 
attached  may  be  filed  and  entered  by  the 
Court,  upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penaltie.s  Act  (15 
U.S.C.  16) .  and  without  further  notice  to  any 
party  or  other  proceedings,  provided  that 
plaintlfT  has  not  withdrawn  its  consent. 
which  it  may  do  at  any  time  before  the  entry 
of  the  proposed  Pinal  Judgment  by  serving 
notice  thereof  on  defendatvt  and  by  filint; 
that  notice  with  the  Court. 

2.  In  the  event  plaintiff  withdraw.s  it-s  con- 
.sent  or  If  the  proposed  Final  Judgment  i.s 
not  entered  pursuant  to  this  stipulation,  this 
stipulation  shall  be  of  no  effect  whatever 
and  the  making  of  this  stipulation  .shall  be 
without  prejudice  to  plaintiff  and  defendant 
In  this  and  any  other  proceeding 

Dated:  January  6.  1977. 

For  the  Plaintiflf:  Donald  I.  Baker.  i4v- 
sistant  Attorney  General:  John 
Slrlgnano.  Jr.,  William  E.  Swope. 
Melvln  Lublinskl,  Richard  J.  Pavretto. 
Erwin  L.  Atkins.  Charles  F.B.  McAleer, 
Rebecca  Meiklejohn,  Bernard  Wehr- 
mann,  Attorneys,  Department  of 
Justice. 

For  the  Defendant:  Latona.  Worthing- 
ton,  Srebro  &  Nitterauer,  Attorneys 
for  Greater  Buffalo  Roofing  and  Sheet 
Metal  Contractors'  Association.  Itic.,  by 
Salvatore  M.  Latona,  Hfember  of  the 
Firm. 

Piled:  January  6.  1977. 

Final  Judgment 

United  States  District  Court.  VVrsrEnN 
District  of  New  York. 

Plaintiff,  United  States  of  America,  having 
aied  Its  Complaint  herein  on  August  8.  1975; 
Defendant,  Greater  Buffalo  Roofing  and  Sheet 
Metal  Contractors'  Association,  Inc.,  having 
appeared  and  filed  its  Answer  to  the  Com- 
plaint denying  the  material  allegations 
thereof  and  raising  certain  afnnnative  de- 
fenses: and  Plaintiff  and  Defenttant,  by  their 
respective  attorney.s,  having  consented  to  the 
entry  of  this  Final  Judgment  without  trial 
or  adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment  con- 
stituting any  evidence  or  admission  by  either 
party  with  respect  to  any  such  issue: 

Now.  therefore,  before  the  taking  of  any 
testimony  and  without  trial  or  adjudication 
of  any  Issue  of  fact  or  law  herein  and  with- 
out this  Pinal  Judgment  constituting  any 
evidence  or  admission  by  either  party  with 
respect  to  any  such  i.ssue  and  upon  the  con- 
sent of  the  parties,  it  is  hereby 

Ordered,  adjudged  and  decreed  a.s  follows: 


This  Court  has  Jurisdiction  over  the  .sub- 
ject matter  of  this  action  and  of  the  parties 
hereto.  The  Complaint  states  claims  upon 
which  relief  may  be  granted  against  the 
Defendant  under  Section   1   of  the   Act  of 


NOTICES 

Congress  of  July  2.  1890.  as  amended  (15 
use.  11.  commonly  known  as  the  Sherman 
Act. 

n 

A.s  used  in  this  Pinal  Judgment:  (A)  "Per- 
son" means  any  individual,  individual  pro- 
prietorship, partnership,  firm,  corporation  or 
any  other  legal  entity;  and 

(B)  ■'Installation  of  roofs  "  means  the  con- 
struction of  new  and  replacement  roofs  and 
the  fabrication  of  sheet  metal  in  conjunction 
with  such  construction,  and  includes  such 
other  related  services  as  waterproofing,  damp- 
prooflng,  repairing  of  roofs,  inspecting  of 
roofs,  and  estimating  the  cost  of  repair  or 
installation  of  roofs. 

ni 

The  provisions  of  this  Final  Judgineui 
applicable  to  the  Defendant  shall  also  apply 
to  its  successors  and  assigns;  to  its  director.'-, 
officers,  agents,  and  employees;  and  to  all 
persons,  including  members,  in  active  con- 
cert or  participation  with  any  of  them  wiio 
receive  actual  notice  of  this  Final  Judgmem 
by  personal  service  or  otherwise 

IV 

'HiC  Deieiidaiu  is  enjoined  ur.d  rcsuuiiied 
from,  unilaterally  or  in  concert  with  any 
person:  (A)  Fixing,  est:ablishing,  stabilizing 
or  maintaining  the  terms  or  length  of  any 
guarantee,  or  any  price,  or  any  other  terni 
or  condition  of  sale,  in  connection  witli  the 
installation  of  roofs: 

(B)  Urging,  recommending,  or  suggest  inv; 
that  any  of  its  members  or  any  other  person 
adopt  or  adhere  to  the  terms  or  length  of 
any  guarantee,  or  any  price,  in  connection 
with  the  Installation  of  roofs: 

(C)  Advertising,  publishing  or  distribut- 
ing information  relating  to  the  terms  or 
length  of  any  guarantee,  or  any  price,  m 
connection  with  the  installation  of  roof.-:; 

(D)  Adopting,  publishing,  distributing  or 
recommending  any  printed  form  of  contract 
or  guarantee  containing  provisions  relating 
to  the  terms  or  length  of  any  gviarantee,  or 
any  price,  for  use  in  connection  witli  the 
installation  of  roofs,  provided,  however,  that; 
neither  Defendant  nor  any  of  its  members 
shall  be  prohibited  from  recommending  any 
bonds  which  are  sold  by  national  roofniL? 
manufacturers  in  collection  with  the  in  =  talla- 
tion  of  roofs  purchased  from  them; 

(E(  Adopting,  adhering  to,  maiiuainintj, 
enforcing  or  claiming  any  rights  luider  any 
bylaw,  rule,  regulation,  plan  or  program 
which  restricts  or  limits  the  righc  of  any 
member  to  give  or  offer,  in  accordance  with 
his  own  business  judgment,  any  terms  or 
length  of  guarantee,  or  any  price,  or  any 
other  term  or  condition  of  sale,  in  connec- 
tion with  the  liistallatlon  of  roofs:   and 

(P)  Taking  any  punitive  actloia  against 
any  of  its  members  for  such  member's  failure 
or  refusal  to  adhere  to  any  agreements  witli 
any  other  member  or  other  competitor  con- 
cernljig  the  terms  or  length  of  guarantee, 
the  price,  or  any  other  term  or  condition  of 
.sale.  In  connection  with  the  installation  of 
roofs. 

V 

The  Defendant  is  ordered  and  dii-eci<^cL 
within  ninety  (90)  days  after  the  entry  of 
this  Pinal  Judgment  to  eliminate  from  ita 
charter,  constitution  and  bylaws,  code  of 
ethics,  rules  and  regulations,  and  other  docu- 
ments governing  its  operations,  any  provi- 
sion which  is  contrary  to  or  inconsistent 
with  any  of  the  provisions  of  this  Final 
Judgment. 

VI 

The  Defendant  is  ordered  and  directed  to 
mall,  within  ninety  (90)  days  tttter  tb»  data 
of  entry  of  this  Pinal  Judgment,  a  letter  la 


the  form  attached  hereto  as  £^iibit  A,  swl- 
dressed  to  each  person  who  was  notified  ot 
tJie  adoption  of  Defendant's  guarantee  pro- 
gram in  form  letters  maUed  on  or  about 
September   1.   1970  and  February  3.   1973. 

VII 

The  Defendant  is  ordered  and  directed: 
(.^1  To  mail,  within  ninety  (90)  days  after 
the  date  of  entry  of  this  Final  Judgment, 
a  copy  of  this  Final  Judgment  to  each  of  its 
members  and  to  each  person  who  was  a  mem- 
ber at  any  time  from  January  1,  1970  to  the 
date  of  entry  of  this  Pinal  Judgment;   and 

(B)  To  furnish  a  copy  of  this  Final  Judg- 
ment t<5  each  person  who  becomes  a  member 
of  Defendant  within  five  years  after  the  date 
of   t!ie  entry  of   this  Pinal  Jxidgment 

■VIII 

Within  one  hundred  and  twenty  (  120)  days 
from  tlie  date  of  the  entry  of  this  Pinal 
Judgmenr.  the  Defendant  is  ordered  and  di- 
rected to  file  with  the  Clerk  of  this  Court  an 
affidavit  setting  forth  the  fact  and  manner 
of  compliance  with  Sections  V.  VI  and  VII 
1.^1   of  t'nis  Decree 

IX 

For  a  period  of  ten  (10)  years  from  the 
date  of  entry  of  this  Final  Judgment  the 
Defendant  is  ordered  to  file  with  the  Plaintiff, 
on  each  anniversary  date  of  such  entry,  a 
report  setting  forth  the  steps  which  it  has 
taken  during  the  prior  year  to  advise  the  De- 
fendant's directors,  officers.  agent.s,  members, 
and  employees  of  its  and  their  obligations 
under  this  Final  Judgment. 


{.^1  For  tl.e  purpose  of  determining  or  se- 
curing compliance  with  this  Pinal  Judgment, 
duly  authorized  representatives  of  the  De- 
partment of  Justice  shall,  upon  written  re- 
quest of  the  Attorney  General  or  the  Assist- 
ant Attorney  General  in  charge  of  the  Anti- 
trust Division,  and  on  reasonable  notice  to 
the  Defendant  made  to  its  principal  office,  be 
permitted,  subject  to  any  legally  recognized 
privilege,  and  subject  to  the  right  of  Defend- 
ant, if  it  .so  desires,  to  have  counsel  present: 

1.  .Access  during  its  office  hours  to  all  books, 
ledgers,  accounts,  correspondence,  memoran- 
da and  other  records  and  documents  in  the 
posses.slon  or  under  the  control  of  the  De- 
fendant relating  to  any  matters  contained  in 
this  Final  Judgment;  and 

2  Subject  to  the  reasonable  convenience  of 
the  Defendant,  and  without  restraint  or  in- 
terference from  it,  to  interview  directors,  of- 
ficers, agents  or  employees  of  the  Defendant, 
which  persons  if  they  wish  may  have  counsel 
of  their  choosing  present,  relating  to  any 
matters  contained  in  this  Final  Judgment. 

(B)  Upon  such  written  request,  the  De- 
fendant shall  submit  such  reports  in  writing, 
under  oath  if  so  requested,  to  the  Plaintiff. 
with  respect  to  any  of  the  matters  contained 
in  tills  Final  Judgment  as  may  from  time  to 
time  be  requested.  No  information  obtained 
by  the  means  provided  in  this  Section  X  shall 
be  divulged  by  any  representative  of  the  De- 
partment of  Justice  to  any  person,  otlier  than 
a  duly  authorized  representative  of  the  Exec- 
utive Branch  of  Plaintiff,  except  in  the  course 
of  legal  proceedings  to  which  the  United 
States  of  America  is  a  party  or  for  the  pur- 
pose of  securing  compliance  with  this  Pinal 
Judgment  or  as  otherwi.se  required  by  law. 

XI 

Jurisdiction  is  retained  by  this  Court  for 
•  tlie  purpose  of  enabling  either  of  the  parties 
to  this  Final  Judgment  to  apply  to  this  Court 
at  any  time  for  such  further  orders  and  di- 
rections as  may  be  necessary  or  appropriate 
for  the  construction  of  any  of  the  provisions 
hereof,   for  the  enforcement  of  compliance 
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therewith,  and  for  the  punlBhment  of  viola-  noncompeUtlye  levels,  depriving  customers 

tions  thereof.  of  free  and  open  competition. 

acn  The  Court  ■was  requested  to  enjoin  the 
^       -.^,     «,,»j          .!.<      *v.  defendant  from  contlnutog  the  alleged  con- 
Entry  of  this  Pinal  Judgment  la  In  the  ^p^^y  ^j,  trom  entering  Into  any  other 
public  Interest.  conspiracy  to  fix  the  terms,  prices,  or  condl- 
l^t*  tlons  of  sale  for  the  InstallaUon  of  roofs  or 

for  other  services  offered  bv  Its  members. 


United  States  District  Judge. 
ExRiBrr  A 

CiREATER     BUFFALO     ROOFING    AND    SHEET     METAL 
CONTaACTOBS'  ASSOCIATION,   INC. 

To:   Architects,  engrineers,  general  contrac- 
tors, commercial,   industrial  and   institu- 
tional users. 
Gentlemen : 

On  August  8,  1975,  the  Department  of  Jus- 
tice filed  a  civil  antltrtist  action  under  Sec- 
tion 7  of  the  Sherman  Act,  United  States  v. 
Greater  Buffalo  Roofing  <fr  Sheet  Metal  Con- 
tractors Asosciation,  Inc.,  alleging  that  the 
Association  had  entered  into  an  agreement 
to  eliminate  competition  In  the  offer  of 
guarantees  on  roofing  installations.  Prior  to 
the  taking  of  any  testimony  and  without  ad- 
mission by  any  party  in  respect  to  any  issue, 
the  Association  consented  to  the  entry  of  a 
Final  Judgment  terminating  the  lawsuit. 
The  Cotirt  found  that  the  settlement  was 
In  the  public  Interest  and  entered  a  Final 

Judgment  on 1976.  A  copy  of  that 

Final  Judgment  Is  available  for  inspection 
at  the  offices  of  the  Association. 

In  accordance  with  the  provisions  of  the 
Final  Judgment,  we  are  informing  all  Inter- 
ested parties  that  any  previous  announce- 
ments made  by  the  undersigned  respecting 
the  duration  or  terms  of  roofing  and  sheet 
metal  guarantees  are  hereby  rescinded.  Each 
of  cur  members  may  give  or  offer  guarantees 
of  whatever  length  of  time  or  ■upon  such 
terms  as  he  may  wish.  He  Is  free  to  charge, 
give  or  offer  whatever  prices  and  other  terms 
and  conditions  of  sale  for  his  services  he  may 
wish,  in  accordance  with  his  own  business 
Judgment  and  which  may  be  acceptable  to 
his  customers. 

(Names  of  members  as  of  date  of  Final 
Judgment  who  are  engaged  in  roofing  Instal- 
lation.) 

Proposed  Consent  Decree:  Competitive 
IicpACT  Statement 


Filed:  Januarys,  1977. 

UNTTBD  States  District  Court,  Wes-tern 
District  op  New  York. 

Pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act  (18  U.S.C.  16 
(b)-(h) ) ,  the  United  States  of  America  here- 
by files  this  Competitive  Impact  Statement 
relating  to  the  proposed  consent  Judgment 
eubmltted  for  entry  In  this  civil  antitrust 
proceeding. 

NATUHE  AND  PURPOSE  OF  THE  ACTION 

On  August  8,  1976,  the  Department  of  Jus- 
tice filed  a  civil  antitrust  action  charging 
that  the  Greater  Buffalo  Roofing  &  Sheet 
Metal  Contractors'  Association,  Inc.  had  com- 
bined and  conspired  to  limit  the  length  of 
guarantees  on  roofing  work  performed  by 
members  of  the  association.  The  suit,  brought 
under  Section  1  of  the  Sherman  Act,  charged 
that  the  association  and  Ite  members  had 
conspired  to  fix,  stabilize  and  maintain  guar- 
antees on  roofing  installation  at  two  years; 
to  fix,  stabilize  and  maintain  guarantees  on 
sheet  metal  fabrication  In  conjunction  with 
roofing  Installation  at  one  year  and  to  refuse 
to  grant  guarantees  on  waterproofing  and 
dampproofing.  It  was  alleged  that,  as  a  result 
of  the  conspiracy,  guarantees  by  members  of 
the  defendant  on  roofing  Installation  and 
sheet  metal  fabrication  had  been  fixed, 
stabUlMd,  and  mataitalned  at  artificial  and 


DBaCIlIPTION    OF    THE    PRACTICES   DIVING    RISE    TO 
THE  ALLEGED  VIOLATION 

The  Greater  Buffalo  Roofing  &  Sheet  Metal 
Contractors'  Asoeclation,  Inc.  is  a  trade  asso- 
ciation of  some  30  companies  primarily  en- 
gaged In  roofing  construction,  both  original 
Installation  and  replacement,  and  sheet  metal 
fabrication  in  connection  therewith.  Custom- 
ers Include  private  homeowners,  commercial, 
industrial  and  Institutional  establishments, 
and  government  agencies  located  in  Buffalo, 
New  York  and  in  adjacent  counties  of  western 
New  York  State.  Members  of  the  association 
normally  provide  customers  a  guarantee  on 
both  labor  and  materials  as  part  of  the  con- 
tract for  roofing  installation. 

On  April  13,  1970,  the  Association  adopted 
a  resolution  stating  that: 

1.  The  maximum  guarantee  on  roofing  in- 
stallations for  both  materials  and  workman- 
ship would  be  limited  to  a  period  of  two 
years  from  the  date  of  the  completed  installa- 
tion; 

2.  The  maximum  guarantee  for  sheet  metal 
work  done  in  conjunction  with  roofing  would 
not  exceed  one  year;  and 

3.  No  guarantee  would  be  made  on  water- 
proofing and  dampproofing. 

In  September  1970.  the  association  sent  a 
form  letter  to  some  180  architects,  general 
contractors,  school  districts  and  other  inter- 
ested parties  informing  them  of  the  adop- 
tion of  the  resolution.  A  similar  letter  was 
sent  to  some  116  persons  and  companies  In 
February  1973.  The  association  also  adopted, 
for  use  by  Its  members,  a  printed  form  in- 
corporating the  terms  of  the  resolution. 

The  association's  guarantee  program  was 
stlU  in  effect  at  the  time  of  the  filing  of  this 
action. 

EXPLANATION    OF  THE  PHOPOSFD   lONSENT 
JUDGMENT 

The  proposed  consent  Judgment  provides  a 
combination  of  specific  measures  to  dispel 
the  anticompetitive  effect*  alleged  by  the 
Complaint.  Defendant  Is  enjcnned  and  re- 
strained from  fixing,  establishing,  stablUzing 
or  maintaining  the  terms  or  length  of  any 
g^uarantee,  or  any  price,  or  any  other  term  or 
condition  of  sale.  In  connection  with  the  in- 
stallation of  roofs.  It  Is  prohibited  from  ad- 
vertising, publishing  or  distributing  Informa- 
tion relating  to  the  terms  or  length  of  any 
guarantee,  or  any  price.  In  connection  with 
the  Installation  of  roofs.  Defendant  is  also 
barred  from  adopting,  publishing,  distribut- 
litg  or  recommending  any  printed  form  of 
contract  or  guarantee  containing  provisions 
relating  to  the  terms  or  length  of  any  guar- 
antee, or  any  price,  for  use  in  connection 
with  the  Installation  of  roofs.  However, 
neither  Defendant  nor  any  of  its  members  Is 
barred  from  recommending  any  manufactur- 
ers' or  related  bonds  which  are  sold  by  na- 
tional roofing  manufacturers  In  connection 
with  the  Installation  of  roofs  purchased  from 
them. 

The  defendant  Is  ordered  to  mall,  within 
ninety  (90)  days  after  the  entry  of  the  pro- 
posed consent  Judgment,  a  letter  (the  form  of 
which  is  attached  to  the  Judgment  as  Exhibit 
A)  addressed  to  each  recipient  of  the  Sep- 
tember 1970  and  February  1973  form  letters. 
The  letter  informs  each  recipient  of  the  In- 
stitution and  settlement  of  this  action  and 
of  the  discontinuance  of  the  assoclatlon'B 
.  guarantee  program 


COMPETITIVE  EFFECTS  OF  THE  PH'irOSEU 
CONSENT  JUDGMENT 

It  is  anticipated  that  by  eliminating  tbt 
conspiracy  which  restrained  competition  re- 
specting guarantees,  the  proposed  consent 
Judgment  wlU  have  the  effect  of  restoring  . 
such  competition  among  members  of  the 
defendant. 

ALTERNATIVE  REMEDIES  CONSIDERED  P^    ■rn> 
DEPARTMENT   OP   JUSTICE 

The  proposed  consent  Judgment  providt^ 
substantially  all  the  relief  prayed  for  in  thf 
complaint.  No  alternative  to  the  Judgment 
has  been  considered  by  the  Department  nJ 

Justice. 

REMEDIES  AVAU-ABLE  TO  POTENTl.*:     rHH.«.T> 
PUAINTtPFS 

Any  potential  private  plaintiffs  whr  migl-.> 
have  been  damaged  by  the  alleged  violations 
will  retain  the  same  right  to  sue  for  monetary 
damages  and  any  other  legal  and  equitable 
remedies  which  they  would  have  had,  wcir 
the  proposed  consent  Judgment  not  entered 
However,  this  Judgment  may  not  be  u.^ed  a-^ 
prima  facie  evidence  in  private  lltigntHit' 
pursuant  to  Section  5(a)  of  the  Claytn-,  .\c- 
as  amended,  (15  U.S.C.  16ta)). 

TROCEDURES   AVAILABLE  FOR   MODIFICATION   t  ! 
THE   PROPOSED  CONSENT   JUDGMENT 

The  proposed  consent  Judgment  is  subjen 
to  a  stipulation  by  and  between  the  Unitei: 
States  and  the  defendant,  which  provides 
that  the  United  States  may  withdraw  its  con- 
sent to  the  proposed  consent  Judgment  untti 
the  Court  has  found  that  entry  of  the  pro- 
posed Judgment  Is  In  the  public  interest.  B\ 
its  terms,  the  proposed  Judgment  provides  for 
retention  of  Jurisdiction  of  this  action  m 
order,  among  other  things,  to  permit  either 
of  the  parties  to  apply  to  the  Court  for  such 
orders  as  may  be  necessary  or  appropriate  fo' 
Its  modification. 

As  provided  by  the  Antitrust  Procedure'- 
and  Penalties  Act,  any  persons  believing  that 
the  proposed  Judgment  should  be  modified 
may,  for  a  60-day  period,  submit  written 
comments  to  the  United  States  Department 
of  Justice,  Antitrust  Division,  26  Federal 
Plaza,  New  York,  New  York  10007.  which  will 
file  with  the  Court  and  publish  In  the  Fed- 
HUL  Register  such  comments  and  Its  re- 
sponse to  such  comments.  The  Department 
of  Justice  will  thereafter  evaluate  any  and 
all  such  comments  and  determine  whether 
there  Is  any  reason  for  withdrawal  of  it*- 
consent  to  the  proposed  Judgement. 

DETERMINATIVE  DOCUMENTS 

There  are  no  materials  or  documenUs  which 
the  Department  of  Justice  considered  de- 
terminative tn  formulating  this  proposed 
consent  Judgment.  Therefore,  none  are  belne 
filed  with  this  Competition  Impact  StAte- 
ment 

I  John  Sibignano.  Jr 

Melvin  LumNSKi, 
E^RWTN  L.  Atkins, 
Rebecca  Msiklkjohn. 
Department  of  Justirr 
Attorneys. 

[PR  Doe.77-14«6  Filed  l-17-77;8:46  am) 


Drug  Enforcement  Administration 

MANUFACTURE  OF  CONTROLLED 
SUBSTANCES 

Registration 

By  Notice  dated  October  7,  1976  and 
November  8,  1976,  and  pubUshed  In  the 
Federal  Ricbter  on  October  18,  1976 
and  November  16,  1976;   (41  PR  46856 
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and  41  FR  50473).  Hofifman  LaRoche. 
Inc..  Kingland  Road  and  Bloomfleld  Ave- 
nue. Nutley.  N.J.  07110,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substances 
Usted  below: 

Drug;  Schedule 

Alphaprodlne  -         II 

Levorphanol    ^^ ..        II 

No  comments  or  objections  having  been 
received,  and  pursuant  to  Section  303  of 
the  Comprehensive  Drug  Abuse  Preven- 
tion and  Control  Act  of  1970  and  21  CFR 
1301.54<e).  the  Acting  Deputy  Admin- 
istrator hereby  orders  that  the  ^plica- 
tion submitted  by  the  above  firm  for  reg- 
istration as  a  bulk  manufacturer  of  the 
basic  class  of  controlled  substances  H.-^ted 
above  is  granted. 

Dated:  January  11.  1977.  ' 

Donald  E.  Miller. 
Acting  Deputy  Administrator. 
Drug  Enforcement  Administration. 

|FR  Doc.77-1601  Filed  1-17-77:8:45  am| 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit  Programs 

ADVISORY  COUNCIL  ON  EMPLOYEE  WEL- 
FARE AND  PENSION  BENEFIT  PLANS 

Meeting 

Pursuant  to  section  512  of  the  Em- 
ployee Retirement  Income  Security  Act 
of  1974  (29  U.S.C.  1142)  the  January  11, 
1977  meeting  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  reconvene  at  9:00  a.m.  on  Fri- 
day, February  4.  1977.  in  the  Federal 
Ballroom  North.  Quality  Inn — CapM»l 
Hill,  415  New  Jersey  Avenue.  NW,  Wash- 
ington. D.C. 

The  meeting  will  be  open  to  the  pub- 
lic. The  puiTpose  of  the  meeting  is  to  dis- 
cuss proposed  amendments  to  the  Em- 
ployee Retirement  Income  Security  Act 
of  1974,  in  accordance  with  Council  <ns- 
cussion  at  the  meeting  held  on  January 
11.  1977. 

Any  member  of  the  public  may  file  a 
written  statement  concerning  proposed 
amendments  to  the  Employee  Retire- 
ment Income  Security  Act  of  1974  by 
submitting  30  copies  on  or  befcffe  the 
close  of  business  Thursday,  February  3. 
1977,  to  WiUiam  J.  Chadwick,  Adminis- 
trator of  Pension  and  Welfare  Benefit 
Programs.  New  Department  of  Labor 
Building.  Third  Street  and  Constitution 
Avenue.  NW.  Room  N4629.  Washington. 
D.C.  20216. 

Persons  desiring  to  attend  should 
notify  Mr.  Edward  F.  Lysczek,  Executive 
Secretary  of  the  Advisor>'  Council.  New 
Department  of  Labor  Building,  Third 
Street  and  Constitution  Avenue,  NW, 
Room  N4629,  Washington,  D.C.  20216.  or 
may  call  Area  Code  202-523-8753. 

Signed  at  Washinfirton.  D.C.  this  14th 
day  of  January  1977. 

WnxtAM  J.  Chadwick. 

Administrator  of  Pension 

and  Welfare  Benefit  Program*. 

[PR  Doc.77-1819  Filed  1-17-77:  8:45  am] 


NOTICES 

Office  of  the  Secretary 

ITA-W-1168] 

ABRAHAM  ECKHAUS 

Certification  Regarding  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  tlie 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1168:  investigation  regarding  certifi- 
cation of  eligibility -to  apply  for  adjust- 
ment assistance  as  prescribed  in  section 
222  of  the  Act. 

The  investigation  was  initiated  on  Oc- 
tober 14,  1976  in  response  to  a  worker 
petition  received  on  that  date  wluch  was 
filed  on  behalf  of  former  workers  engaged 
in  tlie  production  of  men's  tailored  pant.s. 
a  component  of  men's  suits  at  Abraham 
Eckhaus,  New  York,  New  York. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  No- 
vember 5.  1976  (41  FR  48801).  No  public 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  deter- 
mination was  made  was  obtained  prin- 
cipally from  ofiicials  of  the  New  York 
Clothing  Unemployment  Fund  Agency, 
the  customers  of  Abraham  Eckhaus,  the 
U.S.  Department  of  Commerce,  the  U.S. 
International  Trade  Commission,  indus- 
try analysts,  and  Department  files. 

In  order  to  make  an  aflirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met : 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  in  the  workers'  firm,  or 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are  threat- 
ened to  become  totally  or  partially  separated: 

(2)  Tliat  sales  or  production,  or  both,  of 
such  firm  or  subdivision  h.ave  decreased  ab- 
solutely: 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  imported  In  lncrea.sed 
qtiantitles,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  increased  imports  have  con- 
tributed importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  in  sales  or 
production.  The  term  "contributed  impor- 
tantly" means  a  cause  which  Is  important 
but  not  necessarily  more  important  than  any 
other  cause. 

Tlie  investigation  has  revealed  tliat  all 
four  of  the  above  criteria  have  been  met. 

Significant  Total  or  Paptial 
Separations 

Average  employment  of  production 
workers  declined  11  percent  in  1975  com- 
pared to  1974.  All  employees  of  Abraham 
Eckhaus  were  separated  from  employ- 
ment on  or  before  December  11,  1975. 

Sales  or  Production,  or  Both,  Have 
Decreased  Absolutely 

Sales  and  production  ceased  in  Decem- 
ber 1975  when  the  company  went  out  of 
business.  Sales  fell  76  percent  In  1974 
compared^  to  1973  and  increased  94  per- 
cent in  1975  compared  to  1974.  Sales  de- 
clined 54  percent  in  1975  compared  to 
1973. 


Production  decreased"  85  percent  in 
1974  compared  to  1973  and  rose  150  per- 
cent in  1975  compared  to  1974.  Produc- 
tion fell  63  percent  in  1975  compared  to 
1973 

Increased  Imports 

Imports  of  men's  and  boys'  tailored 
suits  increased  every  year  from  1971 
through  1975.  rose  27  percent  in  1975 
compared  to  1974  and  increased  7  per- 
cent in  the  first  nine  months  of  1976 
compared  to  the  like  period  of  1975.  The 
ratio  of  imports  to  domestic  production 
increased  from  12.3  percent  in  1974  to 
17.4  percent  in  1975  and  decreased  from 
19.9  percent  in  the  first  half  of  1975  to 
17.3  percent  in  the  like  period  of  1976. 

Contributed  Importantly 

The  Department's  investigation  re- 
vealed that  one  customer  accounting  for 
approximately  75  percent  of  Abraham 
Eckhaus'  sales  in  1975,  Increased  its  pur- 
chases of  imported  men's  suits  approxi- 
mately 100  percent  in  1975  compared  to 
1974.  The  customer  reduced  its  pur- 
chases from  Abraham  Eckhaus  approxi- 
mately 40  percent  in  1975  compared  to 
1973. 

The  lower  prices  of  imports  influenced 
the  customer  to  reduce  all  domestic  pur- 
chases and  substitute  imported  men's 
suits. 

In  terms  of  sales  and  production.  1974 
was  the  worst  in  a  series  of  bad  years 
for  Abraham  Eckhaus.  Although  1975 
showed  some  recovery,  it  was  not  enough 
to  offset  the  previous  years  of  unusually 
low  production  and  sales. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation.  I  conclude 
that  increases  of  imports  like  or  directly 
competitive  with  articles  produced  at 
Abraham  Eckhaus,  New  York.  New  York 
contributed  importantly  to  the  total  or 
partial  separation  of  the  workers  of  that 
plant.  In  accordance  with  the  provisions 
of  the  Act.  I  make  the  following  certifi- 
cation : 

All  workers  engaged  in  employment  related 
to  the  production  of  men's  tailored  pants  at 
Abraham  Eckhaus,  New  "Vork.  New  York  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  20,  1975 
are  eligible  to  apply  for  adjustment  assistance 
under  Title  II.  Chapter  2  of  the  Trade  Act  of 
1074 

Signed  at  Washington,  D.C.  this  11th 
day  of  January  1977. 

James  F.  Taylor, 
Director.  Office  of  Management. 
Administration  and  Planning. 

IFR  Doc  77    1521:  Piled  1-17-77:8:45  am] 


lTA-W-1,5331 

ARA   SERVICES  OF  SOUTHERN 
WISCONSIN 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  30.  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 9,   1976.  which  was  filed  under 
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Section  221<a>  of  the  Trade  Act  of  1974 
("The  Act")  on  behalf  of  the  workers 
and  former  workers  of  ARA  Services  of 
Southern  Wisconsin,  Kenosha,  Wiscon- 
sin,, a  Division  of  ARA  Food  Services 
Company.  Philadelphia,  Pennsylvania 
(TA-W-1.533).  Accordingly,  the  Direc- 
tor, Office  of  Trade  Adjustment  Assist- 
ance. Bureau  of  International  Labor  Af- 
fairs, has  instituted  an  investigation  as 
provided  in  Section  221  lat  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  wether  absolute  or  relative  in- 
creases of  imports  of  articles  like  or  di- 
rectly competitive  with  the  providing  of 
vended  food  services  by  ARA  Services 
of  Southern  Wisconsin  or  an  appropriate 
subdivision  thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  fiiTn  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  II,  Chapter 
2.  of  the  Act  in  accordance  with  the 
provisions  of  Subpart  B  of  29  CFR  Part 
90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  is  filed 
in  writing  with  the  Director.  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
di-ess  shown  below,  not  later  than  Janu- 
ary 28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Ti-ade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W..  Washington. 
DC.  20210. 

Signed  at  Wasliington.  DC  this  30th 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director,  Office  of 
Trade  Adjustment  Assistance. 

[FR  Doc.77  1526  FUed  1-17-77:8:45  am| 


Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Theodore,  Alabama 
plant  of  Airco  Alloys.  Niagara  Falls.  New 
York,  a  Division  of  Airco,  Inc..  Montvale. 
New  Jersey  (TA-W-1,531).  Accordinglj". 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International  La- 
bor Affairs,  has  instituted  an  investiga- 
tion as  provided  in  Section  221 1  a  >  of  the 
Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  Ls  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  feiro.  and  sili- 
con manganese  produced  by  Airco  Alloys 
or  an  appropriate  subdivision  thereof 
have  contributed  importantly  to  an  ab- 
solute decline  in  sales  or  production,  or 
both,  of  such  firm  or  subdivision  and  to 
the  actual  or  threatened  total  or  partial 
separation  of  a  significant  nimiber  or 
proportion  of  the  workers  of  such  firm  or 
subdivision.  The  investigation  will  fur- 
ther relate,  as  appropriate,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  Section  222  of  the  Act 
will  be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2.  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28,   1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,   1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  tlie 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W..  Washington. 
DC.  20210. 

Signed  at  Washingtoi..  D.C  thi5  30tli 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director.  Office  of 
Trade  Adjustment  Assistance. 

|FR  Doc  77- 1522  FUed  1-17-77:8:45  am] 
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AIRCO  ALLOYS 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  30,  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 30.  1976  which  was  filed  under 


ITA-W-1.5141 
ALABAMA  BY-PRODUCTS  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15,  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 15.  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 


'■■the  Act''  by  the  United  Steel- 
wor'K.^  of  America  on  behalf  of  the 
workers  and  former  workers  of  Coke 
Oven  &  By -Products  Div.,  Tarrant.  Ala- 
bama of  Alabama  By-Products  Corp.. 
Binningham.  Alabama  (TA-W-1.514) . 
Accordingly,  the  Director,  Office  of 
Trade  Adjustment  Assistance,  Bureau  of 
International  Labor  Affairs,  has  insti- 
tuted an  investigation  as  provided  in 
Section  221 'a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  furnace  coke 
produced  by  Alabama  By-Products 
Corp .  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
film  or  subdivision.  The  investigation 
will  further  relate,  as  appropriate,  to 
the  determination  of  the  date  on  which 
total  or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  fiiTn  involved.  A  group  meeting 
the  eligibility  requirements  of  Section 
222  of  the  Act  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  II.  Chapter  2.  of  the  Act  in  ac- 
cordance with  the  provisions  of  Subpart 
B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  m  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  wTiting  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  Uian  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs.  U.  S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Washington. 
DC.  20210. 

Signed  at  Washington.  D.C.  this  15th 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director.  Office  of 
Trade  Adjustment  Assistance. 

|FR  Doc  77   1523  Piled  1-17-77:8:45  am) 


ITA-W-1.1511 
ALUMINUM   CO.   OF  AMERICA 

Investigation  Regarding  Certification  of  Eli- 
gibility TovApply  for  Worker  Adjustment 
Assrsta  ncerCorrectlon 

In  FR  Do\26-31729  appearmg  at  pasie 
47616  in  the  Federal  Register  of  Octo- 
ber 29.  1976.  the  date  of  the  petition,  ap- 
pearing  on   page  47616   is  corrected  in 
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the  2nd  column,  1st  line,  to  read  "Sep- 
tember 1." 

Signed  at  Washington,  D.C.  this  6th 
liay  of  January  1977. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance, 
|FR  Doc  77-1534  PUed  l-17-77;8:45  am) 


ITAW   13271 

AMERICAN  VALVE  MANUFACTURING 
CORP..  COXSACKIE,  N.Y. 

Notice  of  Negative  Determination  Regard- 
.    ing  Eligibility  To  Apply  for  Worker  Ad- 
justment Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
^7-1327:  Investigation  regarding  certifi- 
cation of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
Section  222  of  the  Act. 

"Ilie  investigation  was  Initiated  on  No- 
vember 30.  1976  in  response  to  a  worker 
petition  received  on  November  30,  1976 
which  was  filed  by  the  United  Steelwork- 
ers  of  America  on  behalf  of  workers  pro- 
ducing steel,  alloy,  copper,  and  brass  fit- 
tings, valves,  couplings,  flanges,  etc.  at 
the  Coxsackie,  New  York  plant  of  Ameri- 
can Valve  Manufacturing  Corporation. 

The  notice  of  investigation  was  pub- 
lished in  the  Federal  Register  on  Decem- 
ber 14.  1976  <41  FR  54553).  No  public 
hearing  was  requested  and  none  was 
held. 

The  Information  upon  which  the  de- 
termination was  msMie  was  obtained 
from  the  United  Steelworkers  of  America 
and  American  Valve  Manufacturing  Cor- 
poration. 

In  order  to  make  an  aflBrmative  deter- 
mination and  Issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
q\xlrements  of  Section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  Bucb  workers'  firm  or 
an  appropriate  subdivision  of  the  firm  have 
become  totally  or  partially  separated: 

<2)  Tbat  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have'  decreased  ab- 
solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
dlvlBlon  are  being  Imported  In  Increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  increased  imports  have  con- 
tributed importantly  to  the  separations  or 
threat  thereof;  and  to  the  decrease  in  sales 
or  production. 

The  term  "contributed  importantly" 
means  a  cau.9e  which  In  Important  but  not 
necessarily  more  Important  than  any  other 
cause. 

Without  regard  to  whether  any  other 
criteria  have  been  met.,  criterion  <1) 
has  not  been  met. 

The  Coxsackie,  New  York  plant  of 
America  Valve  Manufacturing  Cwpora- 
tlon  produced  bronze  and  Iron  valves  for 
industrial  and  reeldentlal  uses. 

Evidence  developed  In  the  Depart- 
ment's Investigation  reveals  that  no  In- 
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voluntary  separations  occurred  tiom  No- 
vember 1, 1975,  oiae  year  prior  to  the  sig- 
nature date  of  the  petition,  to  the 
present. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  employees  at  the  Coxsackie,  New 
York  plant  of  American  Valve  Manufac- 
turing Corporation  have  not  become  to- 
tally or  partially  separated  as  required 
in  Section  222  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  thi.s  lOtli 
day  of  January  1977. 

James-F.  Tayi  or. 
Director,  Office  of  Managevievt 
Administration  and  Planning. 

!l^  Doc  77-1625  Piled  1-17  77:8:4.'>  ami 


Diiector,  OflQce  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
able .*or  inspection  at  the  OflBce  of  the 
Director,  OflBce  of  Trade  Adjustment 
Assistance,  Bureau  of  International  La- 
bor Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W..  Wash- 
ington, D.C.  20210. 

Signed  at  Washington.  D.C.  this  4th 
day  of  January  1977. 

Marvin  M.  Pooks, 
Director,  Office  of  Trade 
Adjustment  Assistance 

|FR  DtH\77-1527  FUed  l-17-77;8:45  ami 


1TA-W-1,544| 

ARTVOGUE  OF  CALIFORNIA 

Investigation  Regarding  Certif  cation  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  January  4,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 22,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Artvogue  of  Cali- 
fornia, San  Francisco,  California  (TA- 
W-1,544) .  Accordingly,  the  Director,  Of- 
fice of  Trade  Adjustment  Assistance, 
Bureau  of  International  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  Section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
-determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  men's  sport- 
shirts  produced  by  Artvogue  of  Califor- 
nia or  an  appropriate  subdivision  there- 
of have  contributed  importantly  to  an 
absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or  par- 
tial separation  of  a  significant  number 
or  proportion  of  the  workers  of  such 
firm  or  subdivision.  The  investigation 
will  further  relate,  as  appropriate,  to 
the  determination  of  the  date  on  which 
total  or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved.  A  group  meeting 
the  eligibihty  requirements  of  Section 
222  of  the  Act  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  n,  Chapter  2,  of  the  Act  in  accord- 
ance with  the  provisions  of  Subpart  B 
of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  pei-son  showing  a 
sul>stantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  Is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress shown  below,  not  later  than  Janu- 
ai-y  28,  1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject mattei*  of  this  investigation  to  the 


|TA-W-1,4971 

BETHLEHEM  STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15,  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 15,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Steelton,  Pennsylvania 
plant  of  Bethlehem  Steel  Corporation, 
Bethlehem,  Pa.  (TA-W-1,497) .  Accord- 
ingly, the  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section 
221(a)  of  the  Act  and  29  CFR  90.12. 

The  piu-pose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or  di- 
rectly competitive  with  welded  pipes, 
reinforcement  bars  &  other  iron  and  steel 
products  produced  by  Bethlehem  Steel 
Corporation  or  an  appropriate  subdivi- 
sion thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  slp- 
niflcant  number  or  proportion  of  the 
workers  of  such  finn  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separation^ 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  gronp 
meeting  the  eligibility  reouirements  of 
Section  222  of  the  Act  will  be  certified 
as  eligible  to  apply  for  adjustment  assist- 
ance under  Title  n.  Chapter  2,  of  the 
Act  in  accordance  with  the  proAi.sioii.e  of 
Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  L"  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28. 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investlgatkm  to  the 
Director,   Office  of  Trade  AdUustmaat 
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Assistance,  at  the  address  shown  below, 
not  later  than  January  28.  1977. 

The  petition  filed  in  this  case  ii;  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W..  Washington. 
D.C.  20210. 

Signed  at  Washington.  DC.  this  !.=ith 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc  77-1528  Piled  1-17-77:8:45  am  I 


ITA-W-1.4991 

BETHLEHEM  STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15,  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 15,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
'"the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Chesterton.  Indiana. 
Burns  Harbor  plant  of  Bethlehem  Steel 
Corp.,  Bethlehem,  Pa.  (TA-W-1.499> . 
Accordingly,  the  Director,  Office  of  Trade 
Adjustment  Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section  221 
'a I  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  fnvestigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  sheet,  strips, 
plates  and  tin  products;  also  other  prod- 
ucts of  steel,  iron  and  chrome  produced 
by  Bethlehem  Steel  Corp.  or  an  appro- 
priate subdivision  thereof  have  contrib- 
uted importantly  to  an  absolute  decline 
in  sales  or  production,  or  both,  of  such 
firm  or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  wliich  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  Ann  involved.  A 
.croup  meeting  the  eligibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  II,  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
.<;ubstantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uarj'  28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regrarding  the  sub- 
ject matter  of  this  Investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 


The  petition  filed  in  this  case  is  av.ni'- 
able  for  inspection  at  the  Office  of  tlie 
Director.  Office  of  Trade. Adjustment  As- 
sistance. Bureau  of  International  Labor 
-Affairs.  U.S.  Department  of  Labor.  200 
Constitution  .-Xvenup,  N  Xv.,  Wa.>;hington. 
DC.   20210. 

Signed  at  Washington  D.C  thi.-  15ih 
day  of  December  1976. 

Marvin  M.  Fook? . 
Director.  Office  of  Trade 
Adjustment  Assistarwr. 

1589  Filed   1    17   TT:8:4.t  ;tnil 
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BETHLEHEM   STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15.  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 1.  1976  which  was  filed  under 
Section  221  ia>  of  the  Trade  Act  of  1974 
•  "the  Act">  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Seattle.  Washington 
plant  of  Bethlehem  Steel  Corporation. 
Bethlehem.  Pennsylvania  (TA-W-1,500'. 
Accordingly,  the  Director.  Office  of  Trade 
Adjustment  Assistance.  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section  221 
lai    of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  i.'; 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  reinforcement 
bars,  and  spikes  &  industrial  fasteners 
produced  by  Bethelehem  Steel  Corpora- 
tion or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
to  an  absolute  decline  in  sales  or  pro- 
duction, or  both,  of  such  firm  or  subdi- 
vision and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  significant 
number  or  proportion  of  the  workers  of 
such  firm  or  subdivision.  The  investiga- 
tion will  further  relate,  as  appropriate, 
to  the  determination  of  the  date  on  which 
total  or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved.  A  eroup  meeting 
the  eligibility  requirements  of  Section 
222  of  the  Act  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  n.  Chapter  2.  of  the  Act  in  accord- 
ance with  the  provisions  of  Subpart  B 
of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  cither  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Ti-ade  Adjustment  Assistance,  at  the 
address  showTi  below,  not  later  than  Jan- 
uary 28.  1977. 

Interested  persons  are  invited  to  sub- 
mit wTitten  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  In  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 


Director.  Office  of  Trade  Adjustment  As- 
sistonce.  Bureau  of  International  Labor 
Affairs,  U.  S.  Department  of  Labor.  200 

Constitution  Avenue.  NW.,  Washington. 
D.C.  20210. 

Signed  at  Washington.  D.C.  tliis  15th 
day  of  D£ cumber  1976. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade. 
Adjustment  Assistance. 
TR  n      7.    1530  Filed  1-17  77  8:45  am) 


|TA  W-l,501| 
BETHLEHEM   STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15.  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 15.  1976  which  was  filed  under 
Section  221  <  a)  of  the  Trade  Act  of  1974 
("the  Act">  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Johnstown.  Pennsyl- 
vania plant  of  Bethlehem  Steel  Corpora- 
tion. Bethlehem.  Pa.  iTA-W-l.SOD.  Ac- 
cordingly, the  Director.  Office  of  Trade 
Adjustment  Assistance.  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section  221 
I  at  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  wire  &  wire 
products,  axles,  wheels  L  other  products 
of  carbcMi  &  speciality,  steels,  iron  L  brass 
produced  by  Bethlehem  Steel  Corpora- 
tion or  an  apprc^riate  subdivision  there- 
of have  contributed  importantly  to  an 
ab-solute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or 
partial  separati(m  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
finn  or  .'subdivision.  The  investigation  will 
further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eliei- 
hilitv  requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assL<;tance  under  Title  li. 
Chapter  2.  of  the  Act  in  accordance  with 
the  provision.';  of  Subpart  B  of  29  CFR 
Part  90. 

Pur.'juant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28.  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director.  Office  of  Trade  Adjust- 
ment Assistance,  at  the  address  shown 
below,  not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
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(distance,  Bureau  ol  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N  W  ,  Wa.<;lnngton, 
D.C.  20210. 

Signed  at  Washinytcn.  DC   thi^  15th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adiustment  Assistance. 

|FR  Doc  77-1631  PUed  1-17-77:8:46  ami 


|TA-W-1,634| 

BETHLEHEM  STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
9b«iity  To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15,  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 15.  1976  which  was  filed  under 
Section  221  < a)  of  the  Trade  Act  of  1974 
("the  Act")  by  ttve  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Sparrows  Point, 
Maryland  plant  of  Bethlehem  Steel  Cor- 
poration, Bethlehem,  Pa.  (TA-W-1.534) . 
Accordingly,  the  Director,  Ofllce  of 
Trade  Adjustment  Assistance,  Bureau  of 
International  Labor  Affairs,  has  Insti- 
tuted an  Inveetigation  as  provided  in 
Section  221  <ai  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  Is 
to  determine  whether  absolute  or  rela- 
tive Increases  of  imports  of  articles  like 
or  directly  competitive  with  carbon  steel 
sheets,  pins,  wires  and  nails  produced 
by  Bethlehem  Steel  Corporation  or  an 
appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decline  in  sales  or  production,  or  l)Oth. 
of  such  firm  or  sulxlivision  and  to  the 
actual  or  threatened  total  or  partial 
separation  of  a  sl^iificant  number  or 
proportion  of  the  workers  of  such  firm 
or  subdivision.  The  investigation  will 
further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  Involved.  A  group  meeting  the  eli- 
flbUity  requirements  of  Section  222  of 
the  Act  will  be  certified  as  eligible  to 
apply  for  adjustment  assistance  under 
TiUe  n.  Chapter  2,  of  the  Act  In  ac- 
cordance with  the  provisions  of  Subpart 
B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
at  Trade  Adjustment  Assistance,  at  the 
address  show  below,  not  later  than  Jan- 
uary 28. 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
aide  for  inflection  at  the  Office  at  the 
Director,  Office  of  Trade  Adjustment  As- 


I  NOTICES 

.si:itance,  Bureau  of  International  Labor 
Afifairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  W^bington, 
D.C.  20210. 

Signed  at  Waslaington.  DC   thi!^  15th 
day  of  December  1976.  _^ 

Marvin  M.  Podlcs, 
Director.  Office  of  Trade 
Adjustment  Assistance. 

|FRDm'77   1532  FUed  1-17  77  8  45  ani] 


Constitution  Avenue,  N.W  .  Washington 
D.C.  20210. 

Signed  at  Washington,  D.C   thiJs  27ih 
day  of  December  1976. 

Marvin  M.  Pocks, 
JDirecfor,  Office  of  Trade 
Adjustment  Assistance. 

IFR.  Dor  77   1.^33  FUed  l-17-77:8-4.'=  ami 


I  |TA-W-l,6ai| 

BROWN  SHOE  CO. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  27,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 1,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  Boot  and  Shoe  Work- 
ers Union  on  behalf  of  the  workers  and 
former  workers  of  Union  City,  Tennes- 
see plant  of  Brown  Shoe  Company,  St. 
Louis.  Missouri  <TA-W-1,521).  Accord- 
ingly, the  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section  221 
<a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is 
to  determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  children's  and 
women's  shoes  produced  by  Brown  Shoe 
Company  or  an  appr(H)riate  subdivisi<m 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  suCh 
firm  or  subdivision.  The  investigation 
will  further  relate,  as  appropriate,  to 
the  determination  of  the  date  tm  which 
total  or  partial  separation.s  began  or 
tlireatened  to  begin  and  the  subdivision 
of  the  firm  involved.  A  group  meeting 
the  eligibility  requirements  of  Section  222 
of  the  Act  will  be  certified  as  eligible  to 
apply  for  adjustment  assistance  under 
TiUe  n.  Chapter  2,  of  the  Act  in  accord- 
ance with  the  provisions  of  Subpart  B 
of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Tirade  Adjustment  As- 
sistance, Bureau  of  International  Lab<x- 
Affairs,  U.S.  Department  of  Labor    200 


|TA-W-1,636I 

BURROUGHS,  INC. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  30,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 7, 1976  which  was  filed  under  Sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers  and 
former  workers  of  Piscataway,  New  Jer- 
sey plant  of  Burroughs,  Inc.  Detroit, 
Michigan  (TA-W-1,535).  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International  La- 
bor Afifairs,  has  instituted  an  investiga- 
tion as  provided  in  Section  221  fa)  of  thp 
Act  and  29  CFR  90.12. 

The  purpose  of  the  Investigation  is  to 
determine  whether  absolute  or  relative 
Increases  of  imports  of  articles  like  or 
directly  cwnpetitlve  with  memory  units 
for  computers  produced  by  Burroughs, 
Incorporated  or  an  appropriate  subdivi- 
sion thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sades  or 
production,  or  both,  of  such  fii-m  or  sub- 
division and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  .significant 
number  or  proportion  of  the  workers  of 
such  firm  or  subdivision.  The  investiga- 
tion will  further  relate,  as  appropriate, 
to  the  determination  of  the  date  on 
which  total  or  partial  separations  began 
or  threatened  to  begin  and  the  subdivi- 
sion of  the  firm  involved.  A  group  meet- 
ing the  eligibility  requirements  of  Section 
222  of  the  Act  vrlll  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  n.  crhapter  2,  of  the  Act  In  accord- 
ance with  the  provisions  of  Subpart  B  o' 
29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  petition- 
er or  any  other  person  showing  a  sub- 
stantial interest  In  the  subject  matter 
of  the  investigation  may  request  a  pub- 
Jic  hearing,  provided  such  request  i.'^ 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
January  28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  be- 
low, not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW..  Washing- 
ton, DC.  20210. 
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Signed  at  Washington,  D.C.  this  30th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adiustment  Assistance. 

IPR  Doc .77-1 534  PUed  1-17-77:8:45  ami 


Signed  at  Washington.  D.C.  this  3rd 
day  of  January.  1977. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

|FB  Doc.77-1535  Piled  1-17-77:8:45  am] 


(TA-W-l.SWl 
CANTEEN  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  January  3,  1977  the  Department 
of  Labor  received  a  petition  dated  E>e- 
cember  7,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Edison,  New  Jer- 
sey plant  of  Canteen  Corporation,  Chi- 
cago, 111.,  a  wholly  owned  subsidiary  of 
TWA,  New  York,  New  York  (TA-W- 
1,539  k  AccordinglF,  the  Director,  Office 
of  Trade  Adjustinent  Assistance,  Bureau 
of  International  Labor  Affairs,  has  insti- 
tuted an  investigation  as  provided  in  Sec- 
tion 221(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directiy  competitive  with  the  serving  of 
food  provided  by  Canteen  Corp.  or  an  ap- 
propriate subdivision  thereof  have  con- 
tributed importantiy  to  an  absolute  de- 
cline in  sales  or  production,  or  both,  of 
such  firm  or  subdivision  and  to  the  actual 
or  threatened  total  or  partial  separation 
of  a  significant  number  or  proportion  of 
the  workers  of  such  firm  or  subdivision. 
The  investigation  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  group 
meeting  the  eligibility  requirements  of 
Section  222  of  the  Act  will  be  certified 
as  eligible  to  apply  for  adjtistment  assist- 
ance under  Title  II,  Chapter  2,  of  the 
Act  in  accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28, 
1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28.  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W..  Washington. 
DC.  20210. 


[TA-W-11401 
CENTURY  GLOVE  INC. 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordsmce  with  Section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  th^'  results  of 
TA-W-1140:  investigation  regarding  cer- 
tification of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
October  5,  1976  in  respKjnse  to  a  worker 
petition  received  on  October  5,  1976 
which  was  filed  by  the  Amalgamated 
Clothing  and  Textile  Workers  Union  on 
behalf  of  workers  and  former  workers 
producing  textile  work  gloves  used  for 
product  protection  at  the  Newark.  New 
Jersey  plant  of  Century  Glove  Incor- 
porated, Newark,  New  Jersey. 

No  notice  of  investigation  was  pub- 
lished in  the  Federal  Register.  No  public 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained  prin- 
cipally from  officials  of  the  Century 
Glove  Incorporated,  its  customers,  the 
U.S.  Department  of  Commerce,  the  U.S. 
International  Trade  Commission,  indus- 
try analysts,  and  Department  files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  Section  222  of  the  Trade 
Act  of  1974  must  be  met: 

( 1 )  That  a  significant  number  or  propor- 
tion of  the  workers  In  such  workers'  firm,  or 
an  appropriate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated: 

(2)  that  sales,  production,  or  both,  of  the 
firm  or  subdivision  have  decreased  abso- 
lutely; 

(3)  that  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  imported  In  increased 
quantities,  either  actual  or  relative  to  domes- 
tic production;  and 

(4)  that  such  Increased  imports  have  con- 
tributed importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  im- 
port8intly"  means  a  cause  which  Is  Important 
but  not  necessarily  more  Important  than 
any  other  cause. 

The  investigation  revealed  that  al- 
though the  third  criterion  has  been  met. 
the  first,  second  and  fourth  criteria  have 
not  been  met. 

Significant  Total  or  Partial 
Separations 

In  the  first  three  quarters  of  1976.  em- 
ployment at  the  Newark  plant  rose  13.2 


percent  compared  to  the  same  period  in 
1975.  Employment  in  the  fourth  quarter 
of  1975  and  in  the  first  three  quarters  of 
1976  was  higher  than  in  respective  quar- 
ters of  the  previous  year. 

Sales  or  Production,  or  Both.  Have 
Decreased  Absolutelt 

Sales  of  textile  work  gloves  produced 
at  the  NewaiiE  plant  increased  in  value 
by  38.3  percent  from  the  first  three 
quarters  of  1975  to  the  first  three  quarters 
of  1976.  Plant  production  Increased  in 
volume  by  30.1  percent  from  the  first 
three  quarters  of  1975  to  the  first  three 
quarters  of  1976.  Production  levels  in  the 
fourth  quarter  of  1975  and  in  the  first 
three  quarters  of  1976  were  higher  than 
in  the  respective  quarters  of  the  previous 
year. 

Increased  Imports 

Imports  of  textile  and  textile/leather 
work  gloves  suid  mittens  increased  from 
599  thousand  dozen  pairs  in  1971  to  2.6 
million  dozen  pairs  In  1974  and  declined 
to  2.5  million  dozen  pairs  in  1975.  In  the 
first  half  of  1976,  2.1  million  dozen  pairs 
of  textile  and  textile/leather  work  gloves 
were  imported  compared  to  1.2  million 
dozen  pairs  in  the  same  period  in  1975. 
The  ratio  of  imjwrts  to  domestic  gloves 
production  increased  in  each  year  from 
1971  through  1975.  Tlie  ratio  of  Imports 
to  domestic  production  increased  from 
8.4  percent  in  1974  to  11.0  percent  in 
1975  and  rose  from  10.4  percent  in  the 
first  half  of  1975  to  15.4  percent  in  the 
first  six  months  of  1976. 

Contributed  Importantly 

The  Department's  investigation  re- 
vealed that  the  textile  work  gloves  pro- 
duced by  the  Standard  Glove  Company 
are  designed  for  product  protection 
rather  than  for  hand  protection.  Cus- 
tomers who  bought  textile  work  gloves 
from  Newark  plant  did  not  buy  imported 
textile  work  gloves  that  are  used  for 
product  protection. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  Investigation,  I  conclude 
that  increases  of  Imports  like  or  directly 
.competitive  with  the  textile  work  gloves 
produced  at  the  Newark,  New  Jersey 
plant  of  Century  Glove  Incorporated  did 
not  contribute  importantly  to  the  total 
or  partial  separations  of  the  workers  at 
that  plant. 

Signed  at  Washington.  DC.  this  Uth 
day  of  January  1977. 

James  F.  Taylor. 
Director,  Office  of  Management . 
Administration  and  Planning. 

|FR  Doc.77-1536  PUed  1-17-77:8:45  ami 


[TA-W-1,524) 
COCA  COLA  BOTTLING  CO. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worfcer  Adjustment 
Assistance 

On  December  27. 1976  the  Department 
of  Labor  received  a  petition  dated  De- 
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cember  1.  1976  which  was  filed  under 
Section  221  •  a)  of  the  Trade  Act  of  1974 
«"the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Tenco  Division, 
Linden,  New  Jersey  of  Coca  Cola  Bot- 
tling Company,  Atlanta,  Ga.  (TA-W- 
1,524>.  Accordingly,  the  Director.  Office 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  In- 
stituted an  investigation  as  provided  in 
Section  22Ha)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  instant,  de- 
caflnated  and  freeze -dried  coffee  pro- 
duced by  Coca  Cola  Bottling  Company 
or  an  appropriiate  subdivision  thereof 
have  contributed  importantly  to  an  ab- 
solute decline  in  sales  or  production,  or 
both,  of  such  firm  or  subdivision  and  to 
the  actual  or  threatened  total  or  partial 
separation  of  a  significant  number  or 
proportion  of  the  workers  of  such  firm 
or  subdivision.  The  investigation  will 
further  relate,  as  appropriate,  to  the  de- 
termination of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  Involved.  A  group  meeting  the  eli- 
gibility requirements  of  Section  222  of 
the  Act  will  be  certified  as  eligible  to 
apply  for  adjustment  assistance  under 
Title  n.  Chapter  2,  of  the  Act  In  accord- 
ance with  the  provisions  of  Subpart  B  of 
29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28.  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

laie  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  27th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjtistment  Assistance. 

[FR  Doc.77-1537  PUed  l-17-77;8:45  am] 
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Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Copperweld  Steel  Co., 
Warren  Ohio,  a  wholly-owned  subsidiary 
of  Copperweld  Corp.,  Pittsburgh,  Pa. 
(TA-W-1,515) .  Accordingly,  the  Director, 
Office  of  Trade  Adjustment.  Assistance, 
Bureau  of  International  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  Section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  carbon  and  al- 
loy steel,  bars,  and  billets  produced  by 
Copperweld  Steel  Company  or  an  appro- 
priate subdivision  thereof  have  contrib- 
uted importantly  to  an  absolute  decline 
in  sales  or  production,  or  both,  of  such 
firm  or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  group 
meeting  the  eligibility  requironents  of 
Section  222  of  the  Act  will  be  certified 
as  eligible  to  apply  for  adjustment  assist- 
ance imder  Title  n.  Chapter  2,  of  the 
Act  in  accordance  with  the  provisions 
of  Subpart  B  of  29  CFR  Part  90. 

Pui-suant  to  29  CFR  90.13,  tiie  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28.  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspecti<m  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance.  Bureau  of  International  La- 
bor Affah-s,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  N.W..  Wash- 
ington, D.C.  20210.  j 

Signed  at  Washington,  D.C.  this  15tll 
day  of  December  1976. 

Marvin  M.  Fooks. 
Dtrecior,  Office  of 
Trade  Adjustment  Assistance. 
IPR  Doc.77-1538  FUed  l-17-77;8:45  am] 


[TA-W-l.SlSl 

COPPERWELD  STEEL  CO. 

InvMtigation  Regarding  Certification  of  Eli- 
^Mitty  To  Apply  for  Worlter  Adjustment 
MSistance 

On  December  15.  1976  the  Department 
ct  Labor  received  a  petition  dated  No- 
Tember  15,  1976  which  was  filed  \m6er 


("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Copperweld  Metallic 
Division.  Glassport,  Pennsylvania  of 
Copperweld  Corporation,  Pittsburgh, 
Pennsylvania  (TA-W-1,516) .  Accord- 
ingly, the  Director,  Office  of  Trade  Ad- 
justment Assistance.  Bureau  of  Interna- 
tional Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section  221 
•  a^   of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  wires  and 
cables  produced  by  Copperweld  Corpora- 
tion or  an  appropriate  subdivision  there- 
of have  contributed  importantly  to  an 
absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm  or  subdivision.  The  investigation 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  the 
Aot  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  under  Titie  n, 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 

Part  90.  

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W..  Washington, 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  15th 
day  of  Decemijer  1976. 

Marvin  M.  Fooks. 
Director,  Office  of 
Trade  Adjustment  Assistance. 

IPR  Doc.77-153fl  Filed  1-17-77:8:45  am] 


lTA-W-1,5161 
COPPERWELD  CORP. 

Investigation  Regarding  Certification  of  El 

gibility  To  Apply  for  Worker  Adjustmenjt 

Assistance  1 

On  December  15,  1976  the  Department 

of  Labor  received  a  petition  dated  No- 

vanber  15.  1976  which  was  filed  under 

Section  221(a)  of  the  Trade  Act  of  1974 


ITA-W-1.613] 

CRANE  CO. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  22,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 3.  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
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of  America  on  behsilf  of  the  workers  and 
former  >^orkers  of  Crane  Company,  Pu- 
eblo, Colorado,  a  division  of  CF  &  I  Steel 
Ck>rporation.  Pueblo.  Colorado  (TA-W- 
1.513>.  Accordingly,  the  Acting  Director, 
Office  of  Trade  Adjustment  Assistance. 
Bureau  of  InternaUonsd  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  Section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  abs(dute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  carbon  steel 
wfae  produced  by  Crane  Company  or  an 
appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decline  in  sales  or  production,  or  both, 
of  such  firm  or  subdivisiOB  and  to  the 
actual  or  threatened  total  or  partial 
separation  of  a  significant  number  or 
pn>portion  of  the  workers  of  such  firm 
or  subdivision.  The  invesUgation  will 
further  relate,  as  appropriate,  to  the  de- 
termination of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdiviston  of  the 
firm  involved.  A  group  meeting  the  eli- 
gibility requir«nents  of  Section  222  of 
the  Act  will  be  certified  as  eligible  to 
apply  for  adjustment  assistance  under 
Title  II,  Chapter  2.  of  the  Act  in  ac- 
coa-dance  with  the  provldons  of  Subpart 
B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  tbe  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjust- 
ment Assistance,  at  the  address  shown 
below,  not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W..  Washington. 
DC.  20210. 

Signed  at  Washington.  D.C.  this  22nd 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director.  Office  of 
Trade  Adjustment  Assistance. 

[PR  Doc.77-1540  Piled  1-17-77:8:45  am] 


[TA-W-1272] 

DAVAL  MANUFACTURING  CO. 

Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was  initi- 
ated on  November  15,  1976  in  response 
to  a  worker  petition  dated  October  20, 
1976,  which  was  filed  by  the  Interna- 
tional Leather  Goods.  Plastics  and  Nov- 
elty Workers'  Union  on  behalf  of  work- 
ers and  former  workers  producing  sport- 


ing goods  at  Daval  Manufactuiing  Com- 
pany, Kansas  City.  Missouri. 

ITie  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 3.  1976  (41  FR  53087  • .  No  public 
hearing  was  requested  and  none  was 
held. 

Durmg  the  course  of  the  investigation, 
it  was  established  that  all  employment 
at  Daval  Manufacturing  Company  was 
terminated  in  October  1974.  Section  223 
(bXl)  of  the  Trade  Act  of  1974  states 
that  a  certification  under  this  section 
shall  not  apply  to  any  worker  whose  last 
total  or  partial  separation  from  the  firm 
or  appropriate  subdivision  of  the  firm 
occurred  more  than  twelve  months  be- 
fore the  date  of  the  filing  under  Title  II. 
Chapter  2  of  the  Trade  Act  of  1974. 

The  date  of  the  petition  in  this  case  is 
October  20,  1976  and,  thus,  workers  ter- 
minated prior  to  October  20.  1975  are 
ineligible  for  program  benefits  imder 
Titie  II,  Chapter  2  of  the  Trade  Act  of 
1974. 

Signed  at  Washington.  DC.  this  7th 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 

IFR  Doc  77-1541  Filed  1-17-77:8:45  am] 


ITA-W-1.5291 
EASTERN  PLASTICS  OF  MAINE,  INC. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  30,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 6,  1976  which  was  filed  under 
Section  221  (a^  of  the  Trade  Act  of  1974 
("the  Act")  by  the  Amalgamated  Cloth- 
ing and  Textile  Workers  of  America  on 
behalf  of  the  workers  and  former  work- 
ers of  Eastern  Plastics  of  Maine,  Inc.. 
Sanford,  Maine,  a  Division  of  Eastern 
York,  Inc.,  Sanford,  Maine  (TA-W- 
1,529).  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance.  Bureau 
of  International  Labor  Affairs,  has  in- 
stituted an  investigation  as  provided  in 
Section  221  (a>  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  component  bot- 
toms (heels)  for  shoes  produced  by  East- 
em  Plastics  of  Maine,  Inc.  or  an  appro- 
priate subdivision  thereof  have  contrib- 
uted importantly  to  an  absolute  decline 
in  sales  or  production,  or  both,  of  such 
firm  or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation 
of  a  significant  number  or  proportion 
of  the  workers  of  such  firm  or  subdivi- 
sion. The  investigation  will  further  re- 
late, as  appropriate,  to  the  determina- 
tion of  the  date  on  which  total  or  partial 
separations  began  or  threatened  to  begin 
and  the  subdivision  of  the  firm  involved. 
A  group  meeting  the  eligibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 


ment assistance  under  Titie  n.  Chapter 
2.  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  petition- 
er or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  is  filed 
in  writing  with  the  Director.  Office  of 
Trade  Adjustment  Assistance,  at  the  ad  - 
dress  shown  below,  not  later  than  Jan- 
uar>-  28. 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  .^5- 
sistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  ir.spection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor.  200 
Constitutio"  Avenue.  NW..  Washington. 
DC.  20210. 

Signed  at  Washington.  D.C.  this  30th 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

|FR  Do.'  77   1542  Piled  1-17-77:845  am  J 


(T.'v-w-i.saei 
ELECTRO  MOTIVE  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  28,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 2.  1976  which  was  filed  under 
Section  221(a»  of  the  Trade  Act  of  1974 
("the  Act")  by  the  Communication 
Workers  of  America  on  behalf  of  the 
workers  and  former  workers  of  Electio 
Motive  Corporation.  Florence.  S.C.  a 
wholly-owned  subsidiary  of  Interna- 
tional Electronics  Corporation.  Florence. 
S.C.  (TA-W-1.5261 .  Accordingly,  the  Di- 
rector. Office  of  Trade  Adjustment  Assist- 
ance, Bureau  of  International  Labor  Af- 
fairs, has  instituted  an  investigation  as 
provided  in  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  ImTsorts  of  articles  like  or 
directly  competitive  with  film  capacitors, 
trimmer  capacitors  &  mica  capacitors 
produced  by  Electro  Motive  Corporation 
or  an  appropriate  subdivision  thereoi 
have  contributed  importantly  to  an  ab- 
solute decline  in  sales  or  production,  or 
both,  of  such  firm  or  subdivision  and  to 
the  actual  or  threatened  total  or  partial 
separation  of  a  significant  number  or 
proportion  of  the  workers  of  such  firm 
or  subdivision.  The  investigation  will 
further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
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for  adjustment  assistance  under  Title 
n.  Chapter  2,  of  the  Act  in  accordance 
with  the  provisions  of  Subpart  B  of  29 
CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress shown  below,  not  later  than  Jan- 
uary 28.  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  OfRce  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  28th 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director.  Office  of  Trade, 
Adjustment  Assistance. 

|PB  Doc.77-1543  Piled  1-17-77:8:45  am] 
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eligible  to  apply  for  adjustment  assist- 
ance under  TlUe  II.  Chapter  2,  of  the  Act 
in  accordance  with  provisions  of  Sub- 
part B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  petition- 
er or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress show  below,  not  later  than  January 
28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  .sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  field  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Laljor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210. 

Signed  at  Washington.  D.C.  this  4th 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

IPR  Doc  "7-1544  Filed  1-17-77:8:45  am] 


ITA-W-1.5411 
^    HEAVENLY  SHOE  CO. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  'or  Worker  Adjustment 
Assistance 

On  January  4.  1976  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 14.  1976  which  was  filed  imder  Sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  Boot  and  Shoe  Work- 
ers Union  on  behalf  of  the  workers  and 
former  workers  of  Heavenly  Shoe  Com- 
pany, Wilkes-Barre,  Pennsylvania,  a  Di- 
vision of  Mallory  Randall.  Inc..  New 
York.  New  York  (TA-W-1,541).  AccOTd- 
ingly,  the  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section  221 
(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  w<Hnen's  dress 
and  casual  shoes  produced  by  Heavenly 
Shoe  Company  or  an  appropriate  subdi- 
vision thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub- 
division and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  Fignificant 
number  or  proportion  of  the  workers  of 
such  firm  or  subdivision.  The  investiga- 
tion will  further  rrfate,  as  appropriate, 
to  the  determination  of  the  date  on 
which  total  or  partial  separatiwis  began 
or  threatened  to  begin  and  the  subdivi- 
sion of  the  firm  involved.  A  group  meet- 
ing the  eligibility  requirements  of  Sec- 
tion 222  of  the  Act  will  be  certified  as 


[TA-W-13341 

ITT  CORP.,   HOFFMAN  SPECIALTY 
DIVISION 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for'  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of 
TA-W-1334:  investigation  regarding  cer- 
tification of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  Section  222  of  the  Act. 

The  investigation  was  initiated  on  No- 
vember 30,  1976  in  response  to  a  worker 
petition  received  on  November  30,  1976 
which  was  filed  by  the  United  Steelwork- 
ers  of  America  on  behalf  of  workers  pro- 
ducing steel,  alloy,  copper,  and  brass  fit- 
tings, valves,  couplings,  flanges,  etc.  at 
the  Indianapolis.  Indiana  plant  of  ITT 
Corporation,  Hoffman  Specialty  Division. 
The  notice  of  investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 14,  1976  (41  FR  54559> .  No  public 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  the  United  Steelworkers 
of  America  and  ITT  Corporation,  Hoff- 
man Specialty  Division. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  assist- 
ance, each  of  group  eligibility  require- 
ments of  Section  222  of  the  Trade  Act  of 
1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  in  such  workers'  firm,  or 


an  appropriate  subdivision  of  the  firm  have 
become  totally  or  partially  separated: 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  ab- 
solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  in  increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  su^b  Increased  Imports  have  con- 
tributed importantly  to  the  separations  or 
threat  thereof,  and  to  the  decrease  in  sales 
or  production.  The  term  "contributed  im- 
portantly" means  a  cause  which  is  important 
but  not  necessarily  more  Impwrtant  than  any 
other  cai!se. 

Without  regard  to  whether  any  other 
criteria  have  been  met,  criterion  ( 1)  has 
not  been  met. 

The  Indianapolis,  Indiana  plant  of  ITT 
Corporation,  Hoffman  Specialty  Division 
produces  steam  valves  and  temperature 
regulators. 

Evidence  developed  in  the  Depai-t- 
ment's  investigation  reveals  that  no  in- 
voluntary separations  occurred  from  No- 
vember 1,  1975,  one  year  prior  to  the 
signature  date  of  the  petition,  to  the 
present. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  employees  at  the  Indianapolis,  In- 
diana plant  of  ITT  Corporation,  Hoff- 
man Specialty  Division  have  not  be- 
come totally  or  partially  separated  as 
required  in  Section  222  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  D.C.  this  10th 
day  of  January  1977. 

James  F.  Taylor, 
Director,  Office  of  Management 
Administration  and  Planning. 

IFR  Doc.77-1545  PUed  1-17-77:8:45  am] 


ITA-W-1643] 

JACK  SEBASTIAN  SHOE.   INC. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  January  4,  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 14.  1976  which  was  filed  under  Sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  Boot  and  Shoe  Work- 
ers Union  on  behalf  of  the  workers  and 
former  workers  of  Jack  Sebastian  Shoe. 
Inc.,  Wilkes-Barre,  Pennsylvania  cTA- 
W-1543).  Accordingly,  the  Director,  Of- 
fice of  Trade  Adjustment  Assistance, 
Bureau  of  International  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  Section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  women's 
casual  shoes  produced  by  Jack  Sebastian 
Shoe,  Incorporated  or  an  appropriate 
subdivision  thereof  liave  contributed 
importantly  to  an  absolute  decline  in 
sales  or  production,  or  both,  at  such 
firm  or  subdivision  and  to  the  actual 
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or  threatened  total  or  partial  separa- 
tion of  a  significant  number  or  pro- 
,portion  of  the  workers  of  such  firm  or 
subdivision.  The  Investigation  will  fur- 
ther relate,  as  appropriate,  to  the  de- 
termination of  the  date  on  which  total 
or  partial  separations  began  or  thieat- 
ened  to  begin  and  the  subdivision  of 
the  firm  involved.  A  group  meeting  the 
eligibility  requirements  of  Section  222 
of  the  Act  will  be  certified  as  eligible  to 
apply  for  adjustment  assistance  under 
Title  II,  Chapter  2,  of  the  Act  in  accord- 
ance with  the  provisions  of  Subpart  B 
of  29  CFR  Part  90. 

Pursuant  to  29  CPR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28. 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  tlie 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  tiiis  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International  La- 
bor Affairs,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.,  Wash- 
ington, D.C.  20210. 

Signed  at  Washington.  DC.  this-  4tn 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of 
Trade  Adjustment  Assistance. 

[PR  Doo.77-1546  Piled  1-17  77:8:45  am) 


[TA-W-15111 

JONES  &  LAUGHLIN   IND. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  22,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 3,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
C'the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Aliquippa,  Pennsyl- 
vania plant  of  Jones  &  Laughlin  Indus- 
tries, Pittsburgh,  Pennsylvania  (TA-W- 
1511).  Accordingly,  the  Acting  Director, 
Office  of  Trade  Adjustment  Assistance. 
Bureau  of  International  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  Section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  ot  imports  oS  articles  like  or 
directly  competitive  with  flat  rolled  prod- 
ucts produced  by  Jones  &  Laughlin  In- 
dustries or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or  par- 


tial separaticm  of  a  significant  number  cr 
iwoportion  erf  the  workers  of  such  fii-m  or 
subdivision.  "Rie  investigation  will  fur- 
ther relate,  as  apprc^riate.  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  Section  222  of  the  Act 
will  be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request 
is  filed  in  writing  witli  tlie  Director,  Of- 
fice of  Trade  Adjustment  Assistance,  at 
the  address  shown  below,  not  later  than 
January  28.  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below. 
not  later  than  January  28,  1977. 

The  petition  filed  in  tliis  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington. 
D.C. 20210. 

Signed  at  Washington.  D.C  th;-  22nd 
day  of  Dec-ember  1976. 

Marvin  M.  Fooks. 
Director.  Office  of 
Trade  Adjustment  Assistatuc. 

I  FR  Doc  77   1547  Piled  1-17-77: 8 :  45  am ! 


(TA-W-1512I 

JONES  &  LAUGHLIN   IND. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  22,  1976  the  De.parttnent 
of  Labor  received  a  petition  dated  De- 
cember 3.  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
I  "the  Act')  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Pittsburgh.  Peiuisyl- 
vania  plant  of  Jones  <&  Laughlin  Indus- 
tries, Pittsburgh.  Pennsylvania  <TA-W- 
1512>.  Accordingly,  the  Acting  Director. 
Pffice  of  Trade  Adjustment  Assistance. 
Bureau  of  International  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  Section  221  la  >  of  the  Act  and  29 
CFR  90.12. 

The  purpose  of  the  investigation  is 
to  determine  whether  absolute  or  relative 
increases  of  imports  of  articles  hke  or 
directlj'  competitive  with  flat  rolled  prod- 
ucts produced  by  Jones  &  Laughlin  In- 
dustries or  an  appropriate  subdivision 
thereof  have  contributed  imix>rtantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total 
or  partial   separation   of   a   significant 


lumber  or  proportion  of  the  worker.*; 
of  such  firm  or  subdivision.  The  investi- 
gation w  ill  further  relate,  as  appropriate, 
to  the  determination  of  the  date  on 
which  total  or  partial  separations  began 
or  threatened  to  begin  and  the  subdivi- 
sion of  the  firm  involved.  A  group  meet- 
ing the  eligibility  requirements  of  Sec- 
tion 222  of  the  Act  will  be  certified  as 
eligible  to  apply  for  adjustment  assLst- 
ance  under  Title  n.  Chapter  2,  of  the 
.^ct  in  accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Ti-ade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
January  28, 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28.  1977. 

Tlie  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  tlic 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington. 
DC.  20210. 

Signed  at  Washington.  DC.  thi*.  22iid 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director.  Office  of 
Trade  Adjustment  Assistance. 

|FR  Doo  77   1548  Filed  1-17-77:8  45  ami 


lTA-W-15321 

JONES  &   LAUGHLIN   STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15.  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 15.  1976  which  was  filed  under 
Section  221  (a)  of  the  Trade  Act  of  1974 
("the  Act'>  by  the  United  Steel- 
workers  of  America  on  behalf  of  the 
workers  and  former  workers  of  .Tones 
and  Laughlin  Steel  Corporation,  PitL"5- 
burgh.  Pa.  a  wholly -owned  subsidiary  of 
LTV  Corporation.  Dallas.  Texas  ( TA-W- 
1532 ».  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance.  Bureau 
of  International  Labor  Affairs,  has  in- 
stituted an  investigation  as  provided  in 
Section  221  "a '  of  the  Act  and  29  CPR 
90.12. 

The  purpose  of  the  investigation  i.>  to 
determine  whether  absolute  or  relativp 
increases  of  imports  of  articles  like  or 
directly  competitive  with  cart>on  steel 
strip,  galvanized,  hot  rolle  J  bars  and  cold 
finished  bars  produced  by  Jones  and 
Laughlin  Steel  Corporation  or  an  an- 
propriate  subdivision  thereof  have  con- 
tributed importantly  to  an  absolute 
decline  in  sales  or  production,  or  both, 
erf  such  firm  or  subdivision  and  to  the 
actual    or    threatened    total    or   partial 
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separation  of  a  significant  number  or 
proportion  of  the  workers  of  such  firm 
or  subdivision.  The  investigation  will 
further  relate,  as  appropriate,  to  the  de- 
termination of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  imder  Title 
n.  Chapter  2,  of  the  Act  in  accordance 
with  the  provisions  of  Subpart  B  of  29 
CFR  Part  90.  

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  Is  filed  in 
writing  with  the  Director,  Office  of  Ti-ade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  January  28, 
1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  Investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  15th 
day  of  December  1976. 

Marvin  M.  Pooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 

IFR  Doc  .77- 1549  Piled  1-17-77;  8: 45  «ml 
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workers  of  such  firm  or  subdiviiiion.  The 
Investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  tfe* 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  th* 
subdivision  of  the  firm  Involved.  A  group 
meeting  the  eligibility  requirements  of 
Section  222  of  the  Act  will  be  certified 
as  eligible  to  apply  for  adjustment  assist- 
ance under  Title  II,  Chapter  2.  of  the 
Act  in  accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  In  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Jan- 
uary 28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjust- 
ment Assistance,  at  the  address  shown 
below,  not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Ti-ade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W  Wash- 
ington, D.C.  20210. 

Signed  at  Washington,  DC   ihi.~ 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director,  Office  a/ 
Trade  Adjustment  Assistance 

[FR  DOC.77-1S60  PUed  1-17-77;8:4B  am] 
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propriate,  to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  ad- 
justment assistance  under  Title  n. 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
January  28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W,,  Washington. 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  27th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 

|PR  Doc.77-1561  PUed  l-17-77;8:45  ami 


ITA-W-15281 

JUDSON  STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  28, 1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 3.  1970  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Judson  Steel  Corpo- 
ration. Emeryville,  California  (TA-W- 
1628).  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance.  Bureau 
of  International  Labor  Affairs,  has  in- 
stituted an  investigation  as  provided  in 
Section  221(a)  of  the  Act  and  29  CFR 
90.12.  ,    ^ 

Tlie  purpose  of  the  investigation  Is  to 
determine  whether  absolute  or  relative 
Increases  of  Imports  of  articles  like  or 
directly  competitive  with  steel  reinforc- 
ing bar  (rebar)  produced  by  Judson 
Steel  Corporation  or  an  appropriate  sub- 
division thereof  have  contributed  Im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
sulsdtvlslon  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of  the 


[TA-W-1,822) 

KENOSHA  CARTAGE  CO. 

Investigation  Regarding  Certification'of  Eli- 
gibility To  Apply  for  Worlter  Adjustment 
Assistance 

On  December  27.  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 1.  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers  and 
former  workers  of  Kenosha  Cartage 
Company.  Inc.,  Kenosha,  Wisconsin 
(TA-W-1,522) .  Accordingly,  the  Direc- 
tor, Office  of  "Trade  Adjustment  Assist- 
ance, Bureau  of  International  Labor  Af- 
fairs, has  Instituted  an  Investigation  a.s 
provided  in  Section  221  (a>  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  Investigation  is  to 
deetrmine  whether  absolute  or  relatire 
Increases  of  imports  of  articles  like  or 
directly  competitive  with  the  transpor- 
tation of  materials  to  American  Motors 
Corporation  provided  by  Kenosha  Cart- 
age Company.  Inc..  or  an  appropriate 
subdvision  thereof  have  contributed  im- 
portantly to  an  aljsolute  decline  in  sales 
or  production,  or  hoih,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a 
significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as 
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[TA-W- 1,538) 

LADY   SUZANNE  FOUNDATIONS,    INC. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  30,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 1.  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  International  Ladles' 
Garment  Workers  Union  on  behalf  of 
the  workerrs  and  former  workers  ol 
Lady  Suzanne  Foundations.  Inc..  Brook- 
lyn, New  York,  a  wholly-owned  subsid- 
iary of  Duplan  Corp.,  New  York,  New 
York  (TA-W-1,538).  Accordingly,  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs,  has  instituted  an  investigation 
as  provided  in  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  brassieres  pro- 
duced by  Lady  Suzanne  Foimdations, 
Inc.  or  an  appropriate  subdivision  there- 
of have  contributed  Importantly  to  an 
absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  sutxllvlsion  and 
to  the  actual  or  threatened  toteJ  or  par- 
tial separation  of  a  significant  number 
or  proportion  of  the  workers  of  such  firm 
or   subdivision.   The  investlgatioii  win 
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further  relate,  as  appropriate,  to  the  de- 
terminaticHi  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  tlie  address 
shown  below,  not  later  than  Janu- 
ary 28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington, 
DC.  20210. 

Signed  at  Washington,  D.C,  this  30th 
day  of  December  1976, 

Marvin  M.  Pooks. 
Director,  Office  of 
Trade  Adjustment  Assistance. 

|FR  Doc.77-1552  Piled  1-17-77:8:45  am] 


[TA-W-1,580| 
LIGGETT  SPRI'^G  AND  AXLE  CO. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  'or  Worker  Adjustment 
Assistance 

On  December  30,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 6,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Liggett  Spring  and 
Axle  Company.  East  Monongahela. 
Pennsylvania  (TA-W-1.530> ,  Accord- 
ingly, the.  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Interna- 
tional Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section 
221(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  springs  and 
axles  produced  by  Liggett  Spring  and 
Axle  Company  or  an  appropriate  sub- 
divLsion  thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a 
.■significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  wHl  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
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date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  II.  Chapter 
2.  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  petition- 
er or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  tlie  address 
shown  below,  not  later  than  January  28. 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,,  Washington. 
D,C. 20210. 

Signed  at  Washington,  DC.  this  30tli 
day  of  December  1976. 

Mabvin  M.  Fooks, 
Director,  Office  of 

Trade  Adjustment  Assistance. 

I  PR  Doc  77-1553  Piled  1-17-77:8  45  »tnl 


(TA-W-1.5371 

LONE  STAR   STEEL  CO. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  30,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 3,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Lone  Star  Steel  Com- 
pany, Lone  Star,  Texas  (TA-W-l,537i . 
Accordingly,  the  Director,  Office  of 
Trade  Adjustment  Assistance,  Bureau  ol 
International  Labor  Affairs,  has  insti- 
tuted an  investigation  as  provided  in 
Section  221(a'  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  tlie  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or  di- 
rectly competitive  with  oil  field  pipes 
produced  by  Lone  Star  Steel  Company  or 
an  appropriate  subdivision  thereof  ha\e 
contributed  importantly  to  an  absolute 
decline  in  sales  or  production,  or  both,  of 
such  firm  or  subdivision  and  to  the  ac- 
tual or  threatened  total  or  patriaJ  sep- 
aration of  a  significant  number  or  pro- 
portion of  the  workers  of  such  firm  or 
subdivision.  The  investigation  wiU 
further  relate,  as  appropriate,  to  the  de- 
termination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
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lo  betm  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  ehgi- 
bility  requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  under  Title 
II.  Cliapter  2,  of  tlie  Act  in  accordance 
with  the  provisions  of  Subpart  B  of  29 
CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
he  liearing.  provided  such  request  is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress shown  below,  not  later  than  Jan- 
uary 28.  1977. 

Interested  persons  are  invited  to  sub- 
niit  written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  Uie 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28. 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, Buieau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington 
DC.  20210 

Signed  at  Washington,  DC.  tliis  30Ui 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director.  Office  of 
Trade  Adjustment  Assistance. 
|FR  Doc  77  1554  Filed  1-17 -77:8:45  am] 


ITA-W-11861 
MY  OWN   BLOUSE,  INC. 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  herein  presents  the  results  of 
TA-W- 11 86:  investigation  regarding  cer- 
tification of  eligibility  to  apply  for  ad- 
justment assistance  as  prescribed  in 
Section  222  of  the  Act, 

The  investigation  was  initiated  on  Oc- 
tober 19.  1976  in  response  to  a  worker 
petition  received  on  October  19,  1976 
which  was  filed  by  the  International 
Ladies"  Garment  Workers  on  behalf  of 
workers  and  former  workers  producing 
ladies"  blouses  at  the  Philadelphia,  Penn- 
sylania  plant  of  My  Own  Blou.se.  Inc. 

The  Notice  of  Investigaton  was  pub- 
lished in  the  Federal  Register  '41  FR 
48815  >  on  November  5.  1976.  No  public 
hearing  was  requested  and  none  was 
lield. 

The  information  upon  which  the  de- 
termination was  made  was  obtained  from 
officials  of  My  Own  Blouse,  Inc.  the  in- 
ternational Ladies'  Garment  Workers' 
Union,  and  the  Pennsylvania  State  Em- 
ployment Security  Office, 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibihty  to  apply  for  adjustment  as- 
sistance, each  of  the  group  ehgibihty 
requirements  of  Section  222  of  the  Trade 
Act  of  1974  must  be  met: 
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(1)  That  a  siguiri-.n.l  imin'oer  ir  uiopor- 
tion  of  the  workerti  in  such  worker  .  hrin  cr 
»u  appropriate  aubdlvislon  of  the  tirm  have 
become  totally  or  partially  separaiecl,  or  are 
threatened  to  become  totally  or  partially 
separated, 

(2)  That  sales  or  production,  or  both,  of 
.such  firm  or  aubdlvislon  have  dcoreaKCd  ab- 
solutely,   and 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  imported  In  Increased 
quantities,  either  actual  or  relative  to 
domestic  production;   and 

(4)  That  such  Increased  Imports  have  con- 
tributed Importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  Im- 
partantly"  means  a  cause  which  Is  Important 
but  not  necessarily  more  important  than  any 
other  cause. 

Without  regrad  to  whether  any  of  the 
third  criterion  haa  been  met,  criteria  <  1) , 
(2)  and  <4)  have  not  been  met. 

My  Own  Blouse,  Inc.  is  a  one  plant 
faculty  in  Philadelphia,  Pennsylvania. 
All  workers  at  the  plant  are  engaged  In 
employment  related  to  the  production  of 
ladles'  blouses. 

BiGNn-rcANT  Total  or  Partial 
Separations 

During  the  course  of  the  Investigation 
It  was  determined  that  there  have  been 
no  involuntary  total  or  partial  separa- 
tions at  the  Philadelphia,  Pennsylvania 
plant  of  My  Own  Blouse,  Inc.,  since  Octo- 
ber 1.  1975. 

Sales  or  Production,  or  Both.  Have 
Decreased  Absoltttely 

Sales  and  production,  in  quantity,  in- 
creased 11.3  percent  in  1975  compared 
to  1974  and  increased  13.4  percent  in  the 
first  seven  months  of  1976  compared  to 
the  first  seven  months  of  1975. 

CONTRIBITTED    IMPORTANTLY 

The  subject  firm's  only  customer  In- 
creased its  purchases  of  ladies'  blouses  in 
1976  compared  to  1975  and  in  the  fourth 
quarter  of  1975  compared  to  the  same 
period  in  1974. 

Conclusion 

Alter  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  a  significant  number  of  empk>yee8 
have  not  become  partially  or  totally  sep- 
arated from  the  Philadelphia,  Pennsyl- 
vania plant  of  My  Own  Blouse,  Inc.  as 
required  in  Section  222  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  D.C.  this  11th 
day  of  January  1977. 

Jaices  p.  Taylor, 
Director.  Office  of  Management, 
Administration  and  PJannino, 
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notice: 

vember  18.  Id'i6  which  wa.s  filed  indej 
Section  221  ui^  of  the  Trade  Act  of  1974 
<'the  Act" J  by  the  United  Steelworkers 
of  America  on  behalf  of  the  u'orlcer.s  and 
former  workers  of  Muench-Kretizer  Can- 
dle Corporation,  Liverpool,  New  York,  a 
division  of  Rustcraft  Greeting  Cards, 
Dedham,  Mass.  (TA-W-1.517' .  Accord- 
ingly, the  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  Instituted  an 
investigation  as  provided  in  Section  221 
(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
Increases  of  Imports  of  articles  like  or 
directly  competitive  with  candles  pro- 
duced by  Muench-Kreuzer  Candle  Cor- 
poration or  an.  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  hi  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
pailial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm  or  subdivision.  The  investigation 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  tavolved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CPR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  petition- 
er or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  Investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  In 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter- of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  ttie 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.8.  Department  of  Labor,  300 
Constitution  Avenue,  N.W..  Washington, 
D.C.  20210. 

Signed  at  Washington.  DC.  this  l^th 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjwtment  Assistance. 

(PR  Doc.77-1656  Piled  1-17-77:8:45  am] 


Section  221 1  a)  of  the  Trade  Act  ol  1974 
^  'the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Syracuse,  New  York 
plants  of  Muench-Kreuzer  Candle  Corp.. 
Liverpool,  N.Y.,  a  division  of  Rustcraft 
Greeting  Cards,  Dedham,  Mass.  (TA-W- 
1,518).  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  iiisti- 
tuted  an  investigation  as  provided  in  Sec- 
tion 221(a)  of  the  Act  and  29  CFR  90.12. 
The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  candles  pro- 
duced by  Muench-Kreuzer  Candle  Cor- 
poration or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm   or  subdivision.  The   Investigation 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  Involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  erf  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  In  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 

Part  90.  

Pursuant  to  29  CPR  90-13,  the  peti- 
tioner or  any  other  per^n  showing  a 
substantial  interest  in  the  bubject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress shown  below,  not  later  than  Janu- 
ary 28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  in  this  case  Ls  avail- 
able for  Inspection  at  the  Office  of  the 
I>u-ector,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  18th 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjtistment  Assistance. 
|PR  Doc.77-1557  Piled  1-17-77:8 :4iJ^  am? 


lTA-W-1,517) 
MUENCH-KREUZER  CANDLE  CORP. 
Investigation  Regarding  CertMlcation  of  Ell- 
gibility  To  Apply  for  Worker  Adiustment 
Assistance 

On  Decembw  18,  1976  the  Department 
of  Labor  received  a  petition  dated  No- 


ITA-W-1,8181  I 

MUENCH-KREUZER  CANDLE  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustnwnt 
Assistance 

On  December  18,  1976  the  Department 
of  Labor  received  a  petition  dated  Ko- 
vember  18,  1976  which  was  filed  under 


ITA-W-1.502I 
NATIONAL  STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15,  1976  the  Depertment 
of  Labor  received  a  petition  dated  No- 
vember 15,  1976  which  was  filed  under 
SecUon  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
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of  America  on  behalf  of  the  workers  and 
former  workers  of  Oranlte  City  Steel 
Div.,  Granite  City,  minois  of  National 
Steel  Corporation.  Pittsburgh,  Pennsyl- 
vania (TA-W-1,502) .  Accordingly,  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  has  instituted  an  investigation 
as  provided  in  Section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  tiie  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  fiat  rolled  & 
corrugated  sheet  carbon,  alloy  and  gal- 
vanized produced  by  National  Steel  Cor- 
poration or  an  appr(H>riate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or  par- 
tial separation  of  a  significant  number  or 
proportion  of  the  workers  of  such  firm  or 
subdivision.  The  investigation  will  fur- 
ther relate,  as  appropriate,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  rfigibility 
requirements  of  Section  222  of  t^e  Act 
will  be  certified  as  tilglble  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act  In  swK^rdance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
Januai-y  28,  1977. 

Inter este(i  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28.  1977. 

The  petition  filed  in  this  csuse  is  avaO- 
able  for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W.,  Wash- 
ington, D.C.  20210. 

Signed  at  Washington,  D.C.  this  15th^ 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director.  Office  of 
Trade  Adjustment  Assistance. 

[PR  Doc.77-1558  PUed  1-17-77:8:45  am] 


(TA-W-1296,  12961 

NU-CAR  CARRIERS.  INC.  AND 
CENTRAL  JERSEY  REPAIR 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of 
TA-W-1295  and  1296:  Investigations  re- 


garding certification  of  eligibiUty  to 
apply  for  worlier  adjustment 'assistance 
as  prescribed  in  Section  222  of  the  Act. 

The  Investigations  were  initiated  on 
November  22,  1976  in  response  to  worker 
petitions  received  on  that  date  which 
were  filed  by  the  Teamsters  Union  on 
behalf  of  workers  and  former  workers 
providing  transportation  services  at  Nu- 
Car  Carriers,  Incorporated  (TA-W- 
1295)  and  Central  Jersey  Repair  (TA- 
W-1296).  Edison,  New  Jersey. 

The  notices  of  investigation  were  pub- 
lished in  the  Federal  Register  on  De- 
cember 3,  1976  (41  FR  53094,  J53085).  No 
pubhc  hearing  was  requested  and  none 
was  held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  officials  of  Nu-Car  Car- 
riers and  Department  files. 

In  order  to  make  an  afOrmative  deter- 
mination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance, each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  the  workers'  firm,  or 
an  appropriate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated: 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  imported  in  increased 
quantities,  either  actual  or  relative  to 
domestic  production:  and 

(4)  That  such  increased  imports  have  con- 
tributed importantly  to  the  separations,  or 
threat  thereof  and  to  the  decrease  in  sales 
and  production.  The  term  "contributed  Im- 
portantly" means  a  cause  which  Is  Import- 
ant but  not  necessarily  more  Important  than 
any  other  cause. 

If  any  one  of  the  above  criteria  is  not 
satisfied,  a  negative  determination  must 
be  made. 

Neither  Nu-Car  Carriers  nor  Central 
Jersey  Repair  produce  ain  article  within 
the  meaning  of  Section  222(3)  of  the 
Act  and  this  Department  has  already 
determined  that  the  performance  of  serv- 
ices is  not  covered  by  the  adjustment  as- 
sistance program.  See  Notice  of  Deter- 
mination in  Pan  American  World  Air- 
ways, Incorporated  (TA-W-53,  40  PR 
54639).  The  only  question  presented  in 
this  case  is  whether  Ford  Motor  Com- 
pany, i.e.,  a  firm  which  produces  an  ar- 
ticle, namely  automobiles,  and  for  whom 
the  sei-vice  is  provided,  can  be  consid- 
ered the  'workers'  firm".  The  Depart- 
ment has  also  previously  determined 
that  an  independent  firm  for  which 
such  services  are  provided  cannot  be  con- 
sidered the  "workers'  firm".  See  Notice 
of  Determination  in  Nu-Car  Driveawav, 
Inc.  (TA-W-393,  41  FR  12749) . 

Nu-Car  Carriers.  Incorporated  is  a 
transport  business  licensed  and  regu- 
lated by  the  Interstate  Commerce  Com- 
mission. Central  Jersey  Repeor  is  a  sut>- 
divlslon  of  Nu-Car  Carriers  which  pro- 
vided mechanical  maintenance  services 


to  Nu-Car  at   its   Edison.   New   Jersej 
facility. 

Neither  Ford  Motor  Company,  on  one- 
hand,  nor  Nu-Car  Carriers,  on  the  other, 
is  financially  or  otherwise  Involved  in  th« 
business  of  the  other.  Nu-Car  Carriers 
owns  the  facilities  necessary  to  the  oi>- 
eration  of  its  business  and  owns  its  trucks 
and  equipment.  Central  Jersey  Repair 
has  no  association  with  the  Ford  Motor 
Companj'  assembly  plant. 

The  workers  upon  whose  behalf  these 
petitions  were  filed  were  hired  and  are 
paid  by  either  Nu-Car  Carriers  or  Cen- 
tral Jersey  Repair.  They  are  supervised 
by  and  subject  to  the  control  of  Nu-Car 
Carriers  or  Central  Jersey  Repair  per- 
sonnel only.  All  employment  benefits 
which  they  enjoy  are  provided  and  main- 
tained by  Nu-Car  Carriers  or  Central 
Jersey  Repair. 

Conclusion 

After  careful  review  of  the  issues  and 
facts  involved,  I  have  determined  that 
services  of  the  kind  provided  by  Nu-Car 
Carriers,  Incorporated  and  Central 
Jersey  Repair,  Edison,  New  Jersey,  are 
not  "articles"  within  the  meaning  of  Sec- 
tion 222(3)  of  the  Trade  Act  of  1974. 
and  that  the  Ford  Motor  Company  can- 
not be  considered  the  "workers'  firm". 
The  petitions  for  trade  adjustment  as- 
sistance are  therefore  denied. 

Signed  at  Washington,  D.C.  this  11th 
day  of  Januarj'  1977. 

James  F.  Taylor. 
Director.  Office  of  Management. 
Administration  and  Planning. 
|FR  Doc  77-1559  PUed  1-17-77:8:45  am] 


ITA-W-1.5251 

OHIO  FERRO  ALLOYS  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  28,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 6.  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Brilliant,  Ohio  plant 
of  Ohio  Ferro  Alloys  Corporation,  Can- 
ton, Ohio  (TA-W-1,525>.  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gation as  provided  in  Section  221  <ai  of 
the  Act  and  29  CPR  90.12. 

TTie  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  ferro  silicon 
produced  by  Ohio  Ferro  Alloys  Corpora- 
tion or  an  appropriate  sulxlivision  there- 
of have  contributed  importantly  to  an 
absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or  par- 
tial separation  of  a  significant  number 
or  proportion  of  the  workers  of  such  firm 
or  subdivision.  The  Investigation  will 
further  relate,  as  appropriate,  to  the 
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determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90 

Pursuant  to  29  CFR  90.13,  the  petition- 
er or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  m 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Januai-y  28, 

1977 

Interested  pei-sons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  fUed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Aftalrs.  U.S.  Department  of  Labor,  200 
constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  28th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director.  Office  of  Trade 
Adjustment  Assistance. 

[PR  Doc  77-1560  Piled  l-17-77;8:45  ami 


[TA-W-1223] 

PERRY  MANUFACTURING  CO. 

Certification  Regarding  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of 
TA-W-1223:  investigation  regarding  cer- 
tlflcaUon  of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  m 
Section  222  of  the  Act. 

The  investigation  was  initiated  on  No- 
vember 3,  1976  in  response  to  a  worker 
petition  received  on  November  3,  1976 
which  was  filed  by  the  International 
Ladles  Garment  Workers  Union  on  be- 
half of  workers  and  former  workers  pro- 
ducing ladies'  car  coats  and  rain  coats  at 
the  Ferry  Manufacturing  Corporation. 
Perryopolis,  Pennsylvania. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on  No- 
vember 19,  1976  (41  FR  51144) .  No  public 
hearing  was   requested   and  none   was 

*»eld.  ^.  ^  ^^   J  i. 

The  Information  upon  which  the  deter- 
mination was  made  was  obtained  prin- 
cipally from  officials  of  Perry  Manufac- 
turing Corporation,  Its  customers,  the 
VJB.  Department  of  Commerce,  the  U.S. 
International  Trade  Commission,  indus- 
try analysts  and  Department  files. 

In  order  to  make  an  afittrmatlve  deter- 
mination and  issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  asslst- 


,  NOTICES 

ance,  each  of  the  group  eligibility  re- 
quirements of  Section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion ol  the  wcnrkers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are  threat- 
ened to  become  totally  or  partially  separated; 

(2)  That  sales  or  production,  or  both,  ol 
such  firm  or  subdivision  have  decreased 
absolutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  imported  in  increased 
quantities,  either  actual  or  relative  to  domes- 
tic production;  and 

(4)  That  such  increased  imports  have  con- 
tributed importantly  to  the  separations,  ot 
tlixeat  thereof,  and  to  the  decrease  in  sale* 
or  production.  The  term  "contributed  im- 
portantly" means  a  cause  which  is  Important 
biit  not  necessarily  more  lmi>ortant  than  an;  r 
other  cause. 

Significant  Total  or  Partial 
Separations 

J 

The  average  number  of  production 
workers  employed  at  Perry  Manufactur- 
ing declined  4.2  percent  from  1974  to  1976 
but  increased  48.1  percent  in  the  last 
quarter  of  1975  ccwnpared  to  the  last 
quarter  in  1974.  Average  employment  of 
production  workers  Increased  19.1  per- 
cent in  the  first  ten  months  of  1976  com- 
pared to  the  like  period  in  1975  and  then 
declined  22.2  percent  in  November  1976 
compared  to  November  1975. 

Sales  or  Production,  or  Both,  Have 
Decreased 

Production  at  Perry  Manufactuimg 
declined  15.0  percent  in  quantity  from 
1974  to  1975  but  increased.  43.6  percent 
in  the  last  quarter  of  1975  compared  to 
the  last  quarter  in  1974.  Production  in- 
creased 3.7  percent  in  the  first  ten 
mcmths  of  1976  compared  to  the  hke 
period  in  1975  suid  then  fell  60.0  percent 
in  November  1976  compared  to  November 
1975.  All  production  ceased  in  November 
1976  when  the  plant  was  shut  down  for 
an  indefinite  period  due  to  lack  of  orders. 


tomers,  which  accounted  for  about  50 
percent  of  sales,  ceased  all  purchases 
from  Peri-y  and  switched  primarily  to 
overseas  contractors  which  could  pro- 
duce women's  coats  at  a  significantly 
lower  cost  than  Perry. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  imports  like  or  directly 
competitive  with  women's  coats  and  rain 
coats  produced  at  Perry  Manufacturing 
Corporation,  Perryopolis,  Pennsylvania, 
contributed  importantly  to  the  total  or 
partial  separation  of  the  workers  of  such 
firm. 

In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974,  I  make  the  fol- 
lowing certification: 

"All  workers  of  Perry  Manufacturing  Cor- 
poration, Perryopolla,  Pennsylvania,  who  be- 
came or  will  become  totally  or  partially  sep- 
arated from  employment  on  or  after  October 
25,  1976,  are  eligible  to  apply  for  adjustment 
assistance  under  Title  II,  Chapter  2  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  6th 
day  of  January  1977. 

Jahes  p.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 

IFR  Doc. 77-1561  Piled  l-17-77;8:45  am) 


Increased  Ibiports  I 

U.S.  Imports  of  women's,  misses'  aiid 
children's  coats  and  jackets  increased 
from  1971  to  1973.  declined  from  1973  to 

1974,  and  increased  again  from  1974  to 

1975.  The  ratios  of  imports  to  produc- 
tions and  imports  to  consumption  de- 
creased from  1971  to  1974  and  then  in- 
creased from  1974  to  1975.  Imports 
Increased  51.5  percent  in  quantity  in  the 
first  nine  months  of  1976  compared  to 
the  like  period  in  1975. 

U.S.  imports  of  women's,  misses'  and 
children's  raincoats  increased  both  ab- 
solutely and  relative  to  domestic  produc- 
tion and  consumption  from  1971  to  1972, 
declined  from  1972  to  1974  and  rose 
again  from  1974  to  1975.  Imports  In- 
creased 28.2  percent  in  quantity  in  the 
first  nine  months  of  1976  compared  to 
the  like  period  in  1975. 

Contributed  Importantly        I 

Perry  Manufacturing,  an  independent 
contractor,  ceased  production  in  Novem- 
ber 1976  for  an  indefinite  period  due  to 
lack  of  orders.  One  of  the  firm's  two  ciis- 
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lTA-W-1,5421 

PRESTIGE  SHOE  CO. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  January  4,  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 14,  1976  which  was  filed  under  Sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  Boot  and  Shoe  Work- 
ers Union  on  behalf  of  the  workers  and 
former  workers  of  Prestige  Shoe  Com- 
pany, Wllkes-Barre,  Pennsylvania,  a 
Division  of  Frier  Industries,  Carlstadt, 
New  Jersey  (TA-W-1,542).  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gation as  provided  in  Section  221fa)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  women's  casual 
shoes  produced  by  Prestige  Shoe  Com- 
pany or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  tlireatened  total  or 
partical  separ»tion  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm  or  subdivision.  The  investigation  will 
further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the 
eligibiUty  requirements  of  Section  222 
of  the  Act  will  be  certified  as  eligible  to 
apply  for  adjustmoit  assistance  under 
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Title  II.  Chapter  2,  of  the  Act  in  accord- 
ance with  the  provisieos  ot  Subpart  B 
of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  requests  public 
hearing,  provided  such  request  is  filed  in 
wfiting  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28. 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  tl|e  sub- 
ject matter  of  this  investigation/to  the 
Director,  Office  of  Trade  Adjustnwnt  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspectiop  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance.  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW..  Washing- 
ton, D.C,  20210. 

Signed  at  Washington,  D.C,  this  4th 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.77-1562  PUed  1-17-77:8:45  ani| 


ITA-W-1,540J 
REYNOLDSVILLE  INO.,   INC. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  January  3,  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 9, 1976  which  was  filed  under  Section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  by  the  Amalgamated  Clothing  and 
Textile  Workers  Unlen  on  behalf  of  the 
workers  and  fermer  vroTkers  of  Rey- 
noldsville  Industries,  Incorporated, 
ReynoldsviUe,  Pennsylvania  (TA-W- 
1.540).  Accordingly,  tiie  Director,  Office 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Aifairs,  has  in- 
stituted an  investigation  as  provided  in 
Section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  alasolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  boys'  knit 
shirts  produced  by  ReynoldsviUe  Indus- 
tries, Inc.  or  an  appropriate  subdivi- 
sion thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  fee  eligibility  require- 
ments of  Section  222  of  the  Act  wUl  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n.  Chapter 


2.  of  the  Act  in  accd^dance  with  tlie  pro- 
visions of  Subpart  p  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
January  28, 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  tlie 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C. 20210. 

Signed  at  Washington,  D.C.  this  3rd 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjiutment  Assistance. 

I  PR  Doc  77-1563  PUed  1-17-77:8:45  am  | 


1TA-W-1,520| 

RUBBER  CORP.  OF  ARKANSAS 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Woilcer  Adjustment 
Assistance 

On  December  27.  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 6,  1976  which  was  filed  under 
Section  221(at  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Rubber  Corpora- 
tion of  Arkansas,  DeQueen,  Arkansas 
(TA-W-1,520j.  Accordingly,  the  Direc- 
tor, Office  of  Trade  Adjustment  Assist- 
ance, Bureau  of  International  Labor  Af- 
fairs, has  instituted  an  investigation  as 
provided  in  Section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  athletic  and 
casual  footwear  produced  by  Rubber 
Corporation  of  Arkansas  or  an  appro- 
priate subdivision  thereof  have  contrib- 
uted importantly  to  an  absolute  decline 
in  sales  or  production,  or  both,  of  such 
firm  or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of 
the  workers  of  such  firm  or  subdivision. 
The  investigation  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  ehgibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n.  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90, 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 


substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
January-  28. 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor- 
Affaii-s.  U.S.  Etepartment  of  Labor,  200 
Constitution  Avenue.  N.W..  Washington. 
D.C.  20210. 

Signed  at  Washington,  DC.  this  27th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director.  Office  of  Trade 
Adjustment  Assistance. 

|FR  Doc  77-1564  Filed  1-17-77:8:45  am! 


(TA-W-1,519I 
STANDARD  ALLIANCE  IND.,   INC. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  27.  1976.  the  Depart- 
ment of  Labor  received  a  petition  dated 
December  3,  1976  which  was  filed  under 
Section  221(a>  of  the  Trade  Act  of  1974 
("the  Act">  by  the  International 
Brotherhood  of  Boiler  Makers,  Iron  Ship 
Builders,  BlsKiksmtths.  Forgers  &  Helt)ers 
on  behalf  of  the  workers  and  former 
workers  of  Transue  &  Williams  Div.. 
Alliance,  Ohio  of  Standard  Alliance  In- 
dustries. Inc.,  Chicago.  Illinois  (TA-W- 
1.519) .  Accordingly,  Uie  Director,  Office 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  in- 
stituted an  investigation  as  provided  in 
Section  221  (a*  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or  di- 
rectly competitive  with  rollers,  connect- 
ing rods  and  hammers  produced  by 
Standard  Alliance  Industries,  Inc.  or  an 
appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decline  in  sales  or  production,  or  both, 
of  such  firm  or  subdivision  and  to  the 
actual  or  threatened  total  or  partial  sep- 
aration of  a  significant  number  or  pro- 
portion of  the  workers  of  such  firm  or 
subdivision.  The  investigation  wiU  fur- 
ther relate,  as  appropriate,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  Section  222  of  the  Act 
will  be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 
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Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  In  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
January  28, 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  OflBce  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  OfiBce  of  the 
Director,  OfiBce  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  27th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

IPR  Doc.77-1565  Filed  l-17-77;8:45  am] 
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stantial  Interest  In  the  subject  matter  of 
the  investigation  may  request  a  publlo 
hearing,  provided  such  request  Is  filed  In 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  OflBce  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  OflBce  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C. 20210. 

Signed  at  Washington,  D.C.  this  27th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director.  Office  of  Trade 
Adjustment  Assistance. 

I  PR  Doc.77-1566  Filed  l-17-77;8:45  am] 


to  the  production  of  iron  pipe  fittings. 
The  employees  at  the  Vernon,  California 
warehouse  perform  the  same  distribution 
fimctions  for  iron  pipe  fittings  as  em- 
ployees in  the  Shelby,  Ohio  warehouse 
and  are  covered  by  the  existing  certifica- 
tion. The  current  Investigation  has  there- 
fore been  terminated. 

Signed  at  Washington,  D.C.  this  6th 
day  of  January,  1977. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 

[FR  Doc.77-1568  Piled  1-17-77:8:45  am) 


[TA-W-1.523J 
STANDEE  MANUFACTURING  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
iUsistance 

On  December  27,  1976  the  Department 
of  Labor  receiver  a  petition  dated  No- 
yonber  23,  1976  which  was  filed  imder 
Section  221  (a>  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers  and 
fonner  workers  of  Standee  Manufactur- 
ing Corp..  Perth  Amboy,  New  Jersey 
(TA-W-1,523).  Accordingly,  the  Direc- 
tor.  Office  of  Trade  Adjustment  Assist- 
ance, Bureau  of  International  Labor  Af- 
fairs, has  instituted  an  investigation  as 
provided  in  Section  221  (a)  of  the  Act  and 
29  CFR  00.12. 

The  purpose  of  the  investigation  Is  to 
determine  whether  absolute  or  relative 
Icreases  of  imports  of  articles  Uke  or  di- 
rectly competitive  with  girls*  dresses  pro- 
duced by  Standee  Manufacturing  Corpo- 
ration  or    an    appropriate    suljdivision 
there<tf  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
And  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm  or  subdivision.   The  investigation 
will  further  relate,  as  appropriate,  to 
the  determination  of  the  date  on  which 
total   or  partial   separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  Involved.  A  group  meeting  the 
diglbllity  requirements  of  Section  222  of 
the  Act  will  be  certified  as  eligible  to  ap- 
ply for  adjustment  assistance  under  Title 
n.  Chapter  2,  of  the  Act  In  accordance 
with  the  provisions  of  Subpart  B  of  29 
CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  petition- 
er or  any  other  person  showing  a  sub- 


|TA-W-1,148] 
TRUE  TEMPER  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance;  Correction 

In  FR  Doc.  76-31769  appearing  at  pagie 
47632  in  the  Federal  Registir  of  Octo- 
ber 29,  1976,  the  date  of  the  petition, 
appearing  on  page  47632  is  corrected  fci 
1st  column,  3rd  line,  to  read  "Septem- 
ber 26." 

Signed  at  Washington,  D.C.  this  6th 
day  of  January  1977. 

Marvin  M.  Fooks, 
,  Director,  Office  of  Trade 
Adjustment  Assistance. 

|PR  1)00.77-1567  Piled  1-17-77:8:45  ami 


[TA-W-1343] 

U-BRAND  CORP. 

Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was  initiated 
on  December  1,  1976  in  response  to  a 
w(«-ker  petition  received  on  that  date 
which  was  filed  by  the  United  Steelwork - 
ers  of  America  on  behalf  of  former  work- 
ers distributing  iron  pipe  fittings  at  the 
Vernon,  California  warehouse  of  V- 
Brand. 

Notice  of  the  investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 21.  1976  (41  FR  55609) .  No  public 
hearing  was  requested  and  none  was  hdd. 

During  the  course  of  the  Investigation, 
it  was  established  that  all  workers  of  D- 
Brand's  Ashland,  Ohio  plant  (Machine 
Division)  and  aielby,  Ohio  warehouse 
were  previously  certified  eligible  to  apply 
for  adjustment  assistance  on  October  18, 
1976  (See  TA-W-918). 

It  was  the  intent  of  the  existing  cer- 
tlilcatlon  to  cover  an  employeee  of  tJ- 
Brand  engaged  In  employment  related 


(TA-W-1,460] 

U.S.  STEEL  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  15,  1976  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 15,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Youngstown,  Ohio 
plant  of  U.S.  Steel  Corporation,  Pitts- 
burgh, Pa.  (TA-W-1,450).  Accordingly, 
the  Acting  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Interna- 
tional Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  Section  221 
(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  iron  and  steel 
products  produced  by  U.S.  Steel  Corpora- 
tion or  an  appropriate  subdivision  there- 
of have  contributed  importantly  to  an 
absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actusd  or  threatened  total  or  par- 
tial separation  of  a  significant  number 
or  proportion  of  the  workers  of  such  firm 
or  subdivision.  Tlie  investigation  will 
further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  under  Title  II. 
CThapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  In  the  subject  mat- 
ter of  the  Investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  la^er  than 
January  28,  1977.  • 

Interested  persons  are  Invited  Ito  sub- 
mit written  ccHimients  regarding^ the  sub- 
ject matter  of  this  Investigatkm  to  the 
Director,  Office  «rf  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  In  this  case  Is  avail- 
able for  inspection  at  the  Office  of  the 
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Director.  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Aflfairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
DC.  20210. 

Signed  at  Wasliington,  D.C.  this  15th 
day  of  E>ecember  1976. 

DOBUNIC  Sorrentino. 

Acting  Director,  Office  of 

Trade  Adjustment  Assistarice. 

[FR  Doc.77-1569  FUed  1-17-77:8:45  a.m.) 


AflTairs,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 

Signed  at  Washington,  DC.  this  28th 
day  of  December  1976. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

|FR  Doc  77-1570  Filed  1-17-77:8:45  ara| 


lTA-W-1,5271 

WELLINGTON   LEATHER,   INC. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  28,  1976  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 1,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers  and 
former  workers  of  Wellington  Leather, 
Inc.,  Peabody,  Mass.,  a  wholly-owned 
subsidiary  of  Sirois  Leather,  Inc..  Pea- 
body,  Mass.  (TA-W-1,527).  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International  La- 
bor Affairs,  has  instituted  an  investiga- 
tion as  provided  in  Section  221(a)  of  the 
Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  leather  outer 
garments  produced  by  Wellington  Leath- 
er, Incorporated  or  an  appropriate  sub- 
division thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub- 
division and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  significant 
number  or  proportion  of  the  workers  of 
such  firm  or  subdivision.  The  investiga- 
tion will  further  relate,  as  appropriate, 
to  the  determination  of  the  date  on 
which  total  or  partial  separations  began 
or  threatened  to  begin  and  the  subdivi- 
sion of  the  firm  involved.  A  group  meet- 
ing the  eligibility  requirements  of  Section 
222  of  the  Act  will  be  certified  as  eUgible 
to  apply  for  adjustment  assistance  under 
Title  II,  Chapter  2,  of  the  Act  in  accord- 
ance with  the  provisions  of  Subpart  B  of 
29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  petition- 
er or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  28. 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 


[TA-W- 1.5361 

WILTON   CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  December  30.  1976  the  Department 
of  Lafc>or  received  a  petition  dated  De- 
cember 1,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Winchester,  Tennes- 
see plant  of  Wilton  Corporation,  Des 
Plaines.  Illinois  (TA-W-1,536).  Ac- 
cordingly, the  Director,  Office  of  Trade 
Adjustment  Assistance.  Bureau  of  Inter- 
national Labor  Aflfairs.  has  instituted  an 
investigation  as  provided  in  Section  221 
•  a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  consumer  and 
workbench  vises  produced  by  Wilton 
Corporation  or  an  appropriate  subdivi- 
sion thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub- 
division and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  signifi- 
cant numlier  or  proportion  of  the  work- 
ers of  such  firm  or  subdivision.  The 
investigation  wiU  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  wliich  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n.  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
January  28,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  28,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Aflfairs,  U.S.  Department  of  Labor,  260 


Constitution  Avenue,  N.W..  Washington, 
D.C.  20210. 

Signed  at  Washington.  DC.  tliis  30th 
day  of  December  1976. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

I  PR  Doc.77-1571  FUed  1-17-77:8:45  am) 

NATIONAL  SCIENCE  FOUNDATION 

ADVISORY  COMMITTEE  FOR  MiNORITY 
PROGRAMS   IN   SCIENCE   EDUCATION 

Establishment 

Pursuant  to  the  Federal  Advisoiy 
Committee  Act  (Pub.  L.  92-463 ' .  it  i.s 
hereby  determined  that  the  establish- 
ment of  the  Advisory  Committee  for  Mi- 
nority Programs  in  Science  Education 
is  necessary,  appropriate,  and  in  the 
public  interest  in  connection  with  the 
performance  of  the  duties  imposed  upon 
the  Director,  National  Science  Founda- 
tion (NSF)  by  the  National  Science 
Foimdation  Act  of  1950,  as  amended, 
and  other  applicable  law.  This  deter- 
mination follows  consultation  with  the 
Office  of  Management  and  Budget 
(OMB),  pursuant  to  section  9(a>  i2>  of 
the  Federal  Advisory  Committee  .A,ct 
■fend  OMB  Circular  No  A-63.  Revised. 

1.  Name  of  Group:  Advisorj'  Commit- 
tee for  Minority  Programs  in  Science 
Education. 

2.  Purpose:  Section  7  of  the  Joint 
Explanatory  Statement  of  the  Commit- 
tee of  Conference  of  the  House  and 
Senate  on  H.R.  12566  strongly  urges  the 
a.ppointment  of  an  advisory  committee, 
including  minority  scientists,  to  partici- 
pate in  the  evaluation  and  assessment  of 
activities  related  to  the  Minority  Cen- 
ters for  Graduate  Education  Program. 
The  Committee  will  also  provide  advice 
on  other  Foundation  programs  specifi- 
cally designed  to  promote  increased  par- 
ticipation by  disadvantaged  ethnic  mi- 
norities in  science  and  engineering 
careers. 

3.  Effective  Date  of  Establishment  and 
Duration:  The  establishment  of  the  Ad- 
visory Committee  for  Minority  Programs 
in  Science  Educatk>n  is  effective  upon 
filing  the  charter  with  the  Director. 
NSF,  and  with  the  standing  committees 
of  Congress  having  legislative  jurisdic- 
tion of  the  National  Science  Foundation. 
The  Advisory  Committee  for  Minority 
Programs  in  Science  Education  will  con- 
tinue for  two  years  from  the  effective 
date. 

4.  Membership:  Membership  of  the 
Advisory  Committee  for  Minority  Pro- 
grams in  Science  Education  will  consist 
of  12  members,  not  less  than  7  of  whom 
are  representative  of  minority  scientists, 
institutions  with  substantial  minority 
enrollment  and  groups  which  serve  im- 
portant functions  within  the  minority 
community.  Not  less  than  3  of  the  12 
members  are  to  be  nonscientists.  There 
will  be  no  dlseriminatlaa  on  the  basis 
of  race,  color,  afttlonrt  origin,  religion 
or  sex  in  the  appointment  of  commit- 
tee members. 
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5.  Advisory  Group  Operation:  The 
Advisory  Committee  for  Minority  Pro- 
grams in  Science  Education  will  operate 
in  accordance  with  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub.  L. 
92-463  >,  Foundation  policy  and  proce- 
dures, OMB  Circular  No.  A-63.  Revised, 
and  other  directives  and  instructions  in 
implementation  of  the  Act. 

Richard  C.  Atkinson. 
Acting  Director. 

|FR  Doc  77  -1576  Filed  1-17-77:8:45  am) 


TASK  GROUP  NO.   14.  ADVISORY 
COMMITTEE  FOR  RESEARCH 

Meeting 

In  accordance  with  the  Federal  Ad- 
visory Committee  Act,  Pub.  L.  92-463, 
the  National  Science  Foundation  an- 
nounces the  following  meeting: 

Name:  Ta&k  Group  No.  14  of  the  Advisory 
Committee  for  Research. 

Place:  Room  421.  National  Science  Founda- 
tion, 1800  G  Street  NW.  Washington,  DC. 
20550. 

Date:  February  3-4,  1977. 

Time:  9  a.m.  each  day. 

Type  of  meeting:  Open. 

Contact  person:  Mr.  Leonard  F.  Gardner,  Ex- 
ecutive Secretary,  Advisory  Committee  for 
Research,  National  Science  Foundation, 
Room  307.  Washington,  DC.  20550  Tele- 
phone: 202-632-4278. 

Purpose  of  the  task  group:  The  purpose  of 
the  Task  Group,  composed  of  members  of 
the  Advisory  Committee  for  Research,  is 
to  provide  the  full  Committee  with  a  mech- 
anism to  consider  numerous  Issues  of  In- 
terest to  the  Conunlttee  that  have  been  as- 
signed by  the  National  Science  Foundation. 

Summary  minutes:  May  be  obtained  from  the 
Committee  Management  Coordination 
Staff,  Division  of  Per.sonnel  and  Manage- 
ment. Rm.  248.  National  Science  Founda- 
tion, Washington,  D.C,  20550. 

Tentative  agenda:  February  3-4  To  review- 
draft  material  for  the  revised  NSP  Grant 
Policy  Manual. 

M.  Rebecca  Winkler, 
Acting  Covimittee 
Management  Officer. 

|PR  Doc  77-1575  Filed  1-17-77:8:45  am] 

SECURITIES  AND   EXCHANGE 
COMMISSION 

(Release  No.   34-13152;    Pile  Nos.   SR-MCC- 
76-4'  and  SR^MSTC-76-13I 

MIDWEST  CLEARING  CORP.  AND 
MIDWEST  SECURITIES  TRUST  CO. 

Self-Regulatory  Organizations;  Proposed 
Rule  Changes 

Pursuant  to  section  19tbMii  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)  (1>,  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4,  1975),  notice  is 
hereby  given  that  on  December  22,  1976. 
the  atKJve-mentloned  self-regulatory 
organizatiorLS  filed  with  the  Securities 
Exchange  Commission  proposed  rule 
changes  as  follows: 

Statkment    of    the    Terms    of    Sub- 
stance OF  THE  Proposed  Rule  Changes 

The  Institutional  Pledge  Account,  a 
central  depository  service  for  book  entry 


NOTICES 

pledge  of  securities  underlying  option 
writing  programs,  allows  Institutional 
Participants  to  pledge  deposited  secu- 
rities to  the  benefit  of  Options  Clearing 
Corporation  (OCO  to  collateralize  short 
option  positions. 

Previously.  Institutional  Participants 
wishing  to  collateralize  a  sliort  position 
usually  issued  an  Escrow  Receipt  which 
was  delivered  to  the  OCC  member  in 
lieu  of  tlie  securities  and  satisfied  the 
collateral  requirements  of  both  the 
broker/dealer  and  OCC.  An  Escrow  Re- 
■ceipt,  however,  may  only  be  issued  by  a 
bank  witli  a  minimum  of  $20  million  in 
stockholders'  equity  and  an  institution 
may  only  issue  escrow  receipts  for  se- 
curities having  a  market  value  not  ex- 
ceeding 10' f  of  the  bank's  stockholders' 
equity.  In  addition.  Escrow  Receipts  ne- 
cessitate e.xtensive  bookkeeping  and  cre- 
ate timin.^  and  coordination  difficulties. 

Through  the  Institutional  Pledge  Ac- 
count, the  Institutional  Participant  sub- 
mits a  Pledge  of  Collateral  Form  which 
initiates  a  book  entry  movement  of  the 
security  position  from  the  Depository 
Free  Positon  of  the  Institution's  Regular 
Account  to  the  Depository  Free  Positon 
of  the  Institution's  Pledge  Account.  The. 
book  entry  movement  can  be  processed 
either  versus  free  or  "for  payment".  If 
"for  payment"  a  cash  adjustment  is  made 
within  the  system  debiting  the  OCC 
member's  <  broker's )  account  and  credit- 
ing the  Institution's  Pledge  Account  with 
the  corresponding  net  premium  monies. 
Relea.^e  of  Collateral,  either  upon  expira- 
tion, closing  purchase  transaction,  or  as- 
signment of  the  option,  is  also  within  the 
system  after  approval  by  OCC  and  the 
OCC  member.  If  the  transaction  is  "for 
payment",  net  exercise  value  funds  move 
from  the  OCC  member  to  the  Institu- 
tion's Pledge  Account. 

Schedule  of  Charges 

r.IIOWFST  INSTITfTION.\L  PLEDGE  MCOVtitS 


Account  cli^rges 

Pledge  Account — symbol  maintenance  fee 
(in  addition  to  monthly  charges  for  regular 
MSTC  MCC  Account):   $50  per  month. 

Actiiity  charges 

(a)  Pledge  of  Collateral  movement  fronv 
participant's  regular  account  to  participant's 
pledge  account :  $.65  per  position  to  both 
accounts. 

Premium  monies  credited  to  pai^icipant'3 
pledge  accovuit  from  OCC  member's  account: 
No  charge. 

(b)  Release  of  Collateral  movement  from 
participant's  pledge  account  to  participant's 
regular  account  (expiration)  or  from  partici- 
pant's  pledge  account  to  OCC  member's  ac- 
count (assignment)  or  from  participant's 
pledge  account  to  participant's  regular  ac- 
count (Closing  purchase  transa'^tion)  :  $63 
per  position  to  both  accounts. 

Exercise  monies  (assignment)  credited  to 
participant's  pledge  account  and  debited 
from  OCC  member's  account:   No  charge. 

Premium  monies  (closing  purchase  trans- 
action! credited  to  OCC  member's  accotuit 
and  debited  from  participant's  pledge  ac- 
count:  No  charge.  ■ 

Safekeeping  charges  | 

The  new  Pledge  account  will  establish  po- 
sitions aepajrate  from  the  regiUar  MSTC/ 
MCC  Account. 


< 


Safekeeping  (maximum  charge  $3,000, 
month:  $.45  position  month;  $.015  1,000 
shares  month. 

Dividend  credit:  $.25  per  position  credited. 

Statement  of  Basis  and  Purpose 

The  basis  and  purpose  of  the  foregoing 
proposed  rule  changes  is  as  follows : 

The  pui-pose  of  the  proposed  rule 
changes  is  to  establish  an  Institutional 
Pledge  Account,  a  central  depositoi*y 
service  for  book  enti-y  pledge  of  securi- 
ties underlying  option  writing  programs, 
which  allows  institutional  participants 
to  pledge  deposited  securities  to  the 
benefit  of  Options  Clearing  Corporation 
(OCC)  to  collateralize  short  option  posi- 
tions. The  proposed  rules  also  provide 
for  attendant  fees. 

The  proposed  rule  changes  remove  im- 
pediments to  the  prefection  of  a  national 
market  system  by  allowing  such  institu- 
tional participation,  and  represent  an 
equitable  allocation  of  reasonable  fees 
among  participants. 

Comments  have  not  been  received. 
The  Midwest  Clearing  Corporation 
and  the  Midwest  Securities  Trust  Com- 
pany believe  that  no  burden  has  been 
placed  on  competition.  On  or  before 
February  22,  1977,  or  within  such  longer 
period  <ii  as  the  Commission  may  des- 
ignate up  to  90  days  of  such  date  if  it 
finds  such  longer  period  to  be  appro- 
priate and  publishes  its  reasons  for  so 
finding  or  (ii*  as  to  which  the  above- 
mentioned  self-regulatory  organizations 
consents,  the  Commission  will: 

(A>  By  order  approve  such  proposed 
rule  changes,  or 

<B)  Institute  proceedings  to  deter- 
mine whether  the  proposed  rule  changes 
should  be  disapproved. 

Interested  persons  are  invited  to  sub- 
mit WTitten  data,  views  and  arguments 
concerning  the  foregoing  rule  changes. 
Persons  desiring  to  make  written  sub- 
missions should  file  6  copies  thereof  with 
the  Secretary  of  the  Commission,  Secu- 
rities and  Exchange  Commission,  'Wash- 
ington, D.C.  20549.  Copies  of  the  filings 
with  respect  to  the  foregoing  and  of  all 
written  submissions  will  be  available  for 
inspection  and  copying  in  fhe  Public 
Reference  Room.  1100  L  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filings 
will  also  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
above-mentioned  self-regulatory  orga- 
nizations. All  submissions  should  refer  to 
the  file  numbers  referenced  in  the  cap- 
tion above  and  should  be  submitted  on 
or  before  February  8,  1977. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fttzsochons, 
Secretary. 
January  11.  1971. 

{PR  Doc.77-1604  Filed  1-17-77;  8 :45atnl 


FEOEtAL  REGISTER,  VOt.  43,   NO.   12— TUESDAY,  JANUAITT   1«,   1977 


NOTKfS 


:ms 


(Beleaae  Ko.  S4-1S154;  PUe  No. 
8R-IilSTC-7e-lB] 

MIDWEST  SECURITIES  TRUST  CO. 

SeH-Regulatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s (b)  (1) ,  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4,  1975),  notice  is 
hereby  given  that  on  December  20,  1976, 
the  above-mentioned  self -regulatory  or- 
ganization filed  with  the  Securities  and 
Exchange  Commisison  a  proposed  rule 
change  as  follows: 

Brackets  indicate  deletions  and  italics 
indicate  new  material 

Statement  of  the  Terms  of  Substance 
OF  THE  Proposed  Rule  Change,  Rule  3, 
Section  6,  Midwest  Secukities  Trust 
Company 

pledgee  position  report 
Sec.  6  [Each  business  day]  There  shall 
be  made  available  to  each  Pledgee  Par- 
ticipant a  Hedgee  Position  Report  as 
frequently  as  the  Corporation  from  time 
to  time  may  determine  for  each  pledgee 
account  of  such  Participant,  showing, 
among  other  things,  in  respect  of  each 
security  credited  to  such  account: 

(1)  The  quantity  of  such  security 
credited  to  such  account  as  the  close  of 
business  on  the  business  day  preceding 
the  date  of  the  report. 

(2)  The  identi^  of  the  Participant  or 
Participants  credited  with  corresponding 
pledged  positions. 

Statement  op  Basis  and  Purpose 

The  basis  and  piu'pose  of  the  foregoing 
proposed  rule  change  is  as  follows : 

The  purpose  of  the  proposed  rule 
change  Is  to  allow  the  Midwest  Securities 
Trust  Company  the  discretion  to  deter- 
mine how  often  Pledge  Position  Reports 
are  generated,  while  requiring  that  such 
reports  reflect  the  account  as  of  the  close 
of  buskiess  preceding  the  date  of  the  re- 
port. Such  discretion  is  required  to  pro- 
vide flexibility  based  on  activity,  so  that 
an  unnecessary  and  costly  amount  of  re- 
ports are  not  generated. 

The  proposed  rule  change  promotes 
the  prompt  and  accurate  settlement  of 
securities  transactions  as  a  result  of 
ehmtnating  imnecessary  generation  of 
reports  and  unnecessary  and  time-con- 
suming review  by  participants. 

Comments  have  neither  been  solicited 
nor  received. 

The  Midwest  Securities  Trust  Com- 
pany believes  that  no  burden  has  been 
placed  on  competition. 

On  or  before  February  22,  1977,  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90  days 
of  such  date  If  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its  rea- 
sons for  so  finding  or  (ii)  as  to  which  the 
above-mentioned  self-regulatory  or- 
ganization consults,  the  Commlssicm 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should 
be  disapproved. 

Interested  persons  are  invited  to  sub- 
mit written  data,  'views  and  arguments 


concerning  fhe  fbregtdns.  Persons  de- 
siring to  mftke  written  snlanisEloDB 
should  file  0  eopies  thereof  with  the  Sec- 
retary of  the  Commission,  Securities  and 
Exchange  Commission,  Washington,  D.C. 
20549.  Copies  of  the  filing  with  respect 
to  the  foregoing  and  of  all  written  sub- 
missions will  be  available  for  inspection 
and  copying  in  the  Public  Reference 
Room,  1100  L  Street,  NW.,  Washington, 
D.C.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  oCQce  of  the  above-men- 
tioned self-regulatory  organization.  All 
submissions  should  re^er  to  the  file  num- 
ber referenced  in  the  caption  above  and 
should  be  submitted  on  or  before  Feb- 
ruary 8, 1977. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons, 
Secretary. 
January  12,  1977. 
[FR  Doc.  77-1602  Piled  1-17-77:8:45  am) 


I  ( SR-1 )   lSR-NASI>-75-8)  ] 

NATIONAL  ASSOCIATION  OF  SECURITIES 
DEALERS,   INC. 

Order  Approving  Proposed  Rule  Change  Re- 
lating to  Reporting  of  Transactions  in 
Eligible  Securities  and  Certain  Anti- 
Manipulative  Rules 

The  National  Association  of  Securities 
Dealers,  Inc.  ^the  "NASD"),  1735  K 
Street,  N.W.,  Washington,  D.C.  20006, 
submitted  on  March  21,  1975,  proposed 
Article  XVrn  of  the  By-Laws  of  the 
NASD,  and  Schedule  G  thereunder  (the 
"NASD  Rule  Changes"),  governing:  (i) 
The  reporting  of  transactions  in  eligible 
securities  in  the  consolidated  transaction 
reporting  system  (the  "consolidated  sys- 
tem") contemplated  by  Rule  17a-15 
under  the  Secuirties  Exchange  Act  of 
1934,  as  amended  by  the  Securities  Acts 
Amendments  of  1975  (the  "Act");  (ii) 
charges  to  cover  the  costs  of  compliance 
with  such  reporting  requirements;  and 
(iii)  anti-manipulative  rules  relating  to 
over-the-counter  trading  in  such  secu- 
rities. 

The  provisions  of  Schedule  G  were 
amended  by  the  NASD  and  refiled  with 
the  Commission  on  June  4,  1975.  The 
NASD  Rule  Changes  were  deemed  by  the 
Commission  to  have  been  filed  under  new 
section  19(b)  of  the  Act.  In  view  of  the 
need  to  implement  the  NASD  Rule 
Changes  immediately  to  permit  the 
scheduled  commencement  of  the  con- 
solidated system  on  June  16,  1975,  the 
Commission  ordered  the  NASD  Rule 
Changes  into  e£rect  simunarily  pursuant 
to  section  19(b)(3)(B)  of  the  Act  on 
Jvme  11,  1975.  Notice  of  that  action  was 
provided  by  Securities  Exchange  Act  Re- 
lease No.  11461  (June  11,  1975).  pub- 
lished in  the  Federal  Register  on  June 
18,  1975  f  40  FR  25730) .  That  release  also 
sohcited  public  comment  on  the  NASD 
Rule  Ctumges.' 


On  December  15,  19T5.  the  NASD  sub- 
letted. porsuBDt  to  Ride  19tK4  under 
the  Act.  a  prapooed  modlflcation  to  the 
NASD  Rule  Clianees  to  provide  that 
principal  transactions  effected  by  NASD 
members  be  reported  in  the  consolidated 
system  at  the  price  recorded  on  the  trade 
ticket  without  taking  into  accoimt  any 
commission,  oommissitHi  equivalent,  or 
differential  imposed  in  connection  with 
the  transaction.  The  proposed  modifica- 
tion would  elkninate  the  present  dis- 
parity between  the  reporting  of  principal 
transactions  effected  by  NASD  members 
and  the  reporting  of  Identical  transac- 
tions effected  by  exchange  members.' 
Notice  of  the  proposed  modification  was 
pi*ovided  in  Securities  Exchange  Act  Re- 
lease No.  11951  (December  24,  1975)  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 5.  1976  (41  FR  836) . 

With  respect  to  Article  XVni  of  the 
NASD  By-Laws  and  Sections  1.  2  and  3 
of  Schedule  G  thereunder,  which  provide 
for  reporting  procedures  for  transactions 
in  eligible  aecurttles  effected  by  NASD 
members  and  estahlish  certain  anti- 
manipulative  rules  relating  to  over-the- 
counter  trading  in  such  securities,  the 
Commission  finds  that  the  proposed  addi- 
tions, as  proposed  to  be  modified  on 
December  15.  1975,  are  consistent  with 
the  requirements  of  the  Act.  and  the 
rules  and  regulations  thereunder  applic- 
able to  national  securities  associations, 
and  in  particular  the  requirements  of 
section  15A  of  the  Act  and  the  rules  and 
regulations  thereunder.' 


'The  deadline  for  submission  of  written 
comments  piirsuant  to  Securities  Exchange 
Act  Release  No.   114«1    (June  30,   1976)    was 


June  30,  1975;  the  time  for  such  comment 
was  extended  untU  July  18.  1975,  in  Secu- 
rities Exchange  Act  Release  No.  11508  (June 
30,  1975).  See  also  Securities  Exchange  Act 
Release  Nos.  11648  (July  23,  1975).  11653 
(September  IS,  1916),  11816  (November  10. 
1975) ,  and  llSSl  (December  24,  1975) . 

-  Under  the  NASD  Rule  Changes  as  origin- 
ally filed  and  ordered  effective  summarily, 
principal  transactions  effected  by  NASD 
members  ■were  re^tilred  to  be  reported  In  the 
consolidated  system  inclusive  of  any  commis- 
sion, commission  eqtiivalent,  or  differential 
charge  (I.e.,  after  addition  or  subtraction  of 
such  charges).  Principal  transactions  effected 
by  exchange  members,  on  the  other  hand,  aie 
reported  In  the  consolidated  system  exclusive 
of  such  charges. 

'  With  respect  to  section  4  of  Schedule  G, 
which  establishes  the  fees  and  charges  applic- 
able to  those  members  required  to  report 
their  transactions  to  eligible  securltie-  to  the 
NASD,  the  Commission  has  determined  to 
take  no  formal  action  at  this  time.  On  May 
6.  1976,  the  Commission  received  the  consent 
of  the  NASD  to  a  further  extension  of  the 
time  within  which  the  Commission  is  re- 
quired to  act  on  section  4  of  Schedule  G.  to 
July  14,  1976.  The  Commission  acknowledges 
the  consent  of  the  NASD  to  extension  of  the 
deadline  until  July  14,  1976.  In  so  doing,  the 
Commission  notes  that  It  understands  that 
the  reason  the  NASD  has  consented  to  this 
further  extension  Is  In  order  to  i>ermit  an 
opportunity  tor  internal  resolution  of  certain 
issues  relating  to  the  proposed  fees  con- 
tained in  Section  4  ol  Schedules  G.  Although 
the  Commlssioo  finds  ttMt  the  NASD  report- 
ing rules,  as  modtfled  aa  December  15.  1975. 
are  consistent  with  the  requtrements  of  the 
Act,  the  CmwmtMion  Intentts  to  continne 
studying  questloiiB  rtlMed  to  the  reporting 
of  transactlonB  In  eligible  securities,  partic- 
ularly the  aaethod  of  reporting  principal 
transactions  confirmed  by  a  dealer  plu«  or 
minus  a  commission,  commission  equivalent 
or  differential. 
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It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  additions  to  the  NASD  Rules 
contained  in  Ai-ticle  XVm  of  the  NASD 
^-Laws  and  Sections  1,  2  and  3  of 
Schedule  G  thereunder,  as  modified  on 
Demnber  15,  1975,  be,  and  hereby  are, 
approved. 

By  the  Commission. 

George  A.  Fitzsimmons. 

Secretary. 

|PR  Doc. 77-1606  Filed  l-17-77;8:45  amj 

DEPARTMENT  OF  STATE 

(Public  Notice  CM-7  16] 

STUDY  GROUP  1  OF  THE  U.S.  NATIONAL 
*-  COMMITTEE  FOR  THE  INTERNATIONAL 
RADIO     CONSULTATIVE     COMMITTEE 
(CCIR) 

Meeting 

The  Department  of  State  amiounces 
that  Study  Group  1  of  the  U.S.  National 
Committee  for  the  International  Radio 
Consultative  Committee  (CCIR>  will 
meet  on  February  15,  1977  in  the  Forum 
Room.  OfiBce  of  Telecommunications, 
U.S.  Department  of  Commerce,  1325  G 
Street,  NW..  Washington.  D.C.,  at  9:30 
a.m. 

Study  Group  1  deals  with;  matters  re- 
lating to  efficient  use  of  tiie  radio  fre- 
quency spectrum,  and  in  particular,  with 
problems  of  frequency  sharing,  taking 
into  account  the  attainable  characteris- 
tics of  radio  equipment  and  systems; 
principles  for  classifying  emissions:  and 
the  measurement  of  emission  character- 
istics and  spectrum  occupancy.  The 
agenda  for  the  meeting  will  include  the 
following : 

1.  Review  status  of  work  under  way. 

2.  Review  of  documents  ready  for  U.S. 
Study  Group  1  consideration  and  ap- 
proval. 

3.  Discussion  and  recommendations  for 
Study  Group  1  working  arrangements. 

4.  Future  meeting  schedule. 

Members  of  the  general  public  may  at- 
tend the  meeting  and  join  in  the  discus- 
sions subject  to  instructions  of  the 
Chairman. 

Admittance  of  public  members  will  be 
limited  to  the  seating  available. 

Dated:  January  7,  1977. 

John  J.  O'Neill,  Jr.. 
Director.  Office  of  Internatioiial 
Communications  Policy. 

|PR  Doc.77-1463  Filed  1-17-77:8:45  am] 

DEPARTMENT  OF  THE  TREASURY 

ITrea-siiry  Department  Order  No.  246] 

INSPECTOR  GENERAL  FOR 
INTERNATIONAL  FINANCE,   ET  AL. 

Authority  Delegation  Implementing  of 
Executive  Order  11905 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  authority  vested  in  me  by  Reorgani- 
zation Plan  No.  26  of  1950  and  pursuant 
to  Executive  Order  1195,  it  is  ordered  as 
follows : 


NOTICES 

I 

1.  The  Inspector  General  for  Interna- 
tional Finance  (hereinafter  the  Inspector 
General)  shall  assume  for. the  Treasury 
Department  the  duties  and  responsibili-, 
ties  established  under  Executive  Order| 
11905  (hereinafter  Executive  Order)  for' 
Inspectors   General   within   the   Intelli- 
gence Community. 

2.  The  General  Counsel  shall  assume 
for  the  Treasury  Department  the  duties 
and  responsibilities  established  under  the 
Executive  Order  for  General  Counsels 
within  the  Intelligence  Community. 

3.  The  Inspector  General  shall  Inform 
in  writing  all  employees  in  the  Office  of 
the  Assistant  Secretary  for  International 
Affairs  <OASIA)  and  in  the  Office  for 
National  Security  iONS>  of  the  restric- 
tions on  intelligence  activities  contained 
in  Section  5  of  the  Executive  Order  and. 
obtain  a  written  acknowledgment  from 
each  such  employee  that  he  has  read  the 
materials  provided  by  the  Inspector  Gen- 
eral. Heads  of  inspection  services  of 
Treasury  Department  Bureaus  sliall  pro- 
vide a  copy  of  Section  5  of  the  Execu- 
tive Order  to  each  employee  within  their 
bureau. 

4.  Treasury  Department  employees 
shall  report  in  confidence  to  the  Inspec- 
tor General,  the  General  Counsel,  or  the 
head  of  the  inspection  service  of  their 
bureau  any  matters  which  they  feel  raise 
questions  of  propriety  or  legality  under 
the  Executive  Order. 

5.  The  Inspector  General  shall  review- 
at  appropriate  intervals  intelligence  ac- 
tivities of  OASIA  and  ONS  to  determine 
whether  any  such  activities  raise  ques- 
tions of  propriety  under  the  Executive 
Order.  Any  questions  arising  from  this 
review  as  to  the  legality  of  such  activities 
shall  be  refen'ed  by  the  Inspector  Gen- 
eral to  the  General  Counsel.  In  connec- 
tion with  the  activities  of  the  oAsiA 
representatives  stationed  overseas,  the 
Inspector  General  shall  seek  to  make  ap- 
propriate arrangements  with  the  State 
Department  to  provide  for  adequate  in- 
spection while  avoiding  duplication  of 
inspection  activities  by  the  State  and 
Treasui-y  Departments. 

6.  The  inspection  service  within  a  bu- 
reau shall  review  at  appropriate  inter- 
vals the  activities  of  the  bureau  in  its 
relations  with  U.S.  foreign  intelligence 
agencies  to  determine  whether  such  ac- 
tivities raise  questions  of  legality  or  pro- 
priety. Any  questions  of  legality  or  pro- 
priety arising  from  this  review  shall  b§ 
referred  to  the  General  Counsel.  The 
procedures  established  by  Ti-easury  De- 
partment Order  No.  24.  which  provides 
for  coordination  and  review  of  support 
arrangements  between  the  Treasury-  De- 
partment and  U.S.  foreign  intelligence 
agencies,  shall  remain  in  full  force  and 
effect. 

7.  Treasury  Department  employeei 
shall  cooperate  with  the  Inspector  Gen- 
eral, the  General  Counsel,  and  the  in- 
spection service  within  their  bureau  and 
shall  make  available  all  necessary  data 
to  allow  those  officials  to  perform  their 


duties    and    responsibilities   under    this 
Order. 

Dated:  January  10.  1977. 

William  E.  Simon. 
Secretary  of  the  Treasury. 

|FR  Doc  77-1488  Piled  1-17-77:8:45  ami 


Office  of  the  Secretary 
TREASURY  NOTES  OF  JANUARY  31,  1979 
Series   L-1979      • 

I  Public  Debt  Series.  No.  1-77| 

J.VNUARY  13,   1977. 

1.  Invitation  for  Tenders 

1.1.  Tlie  Secretary  of  the  Treasury, 
pursuant  to  the  authority  of  the  Second 
Liberty  Bond  Act,  as  amended,  invites 
tenders  for  $2,500,000,000.  or  there- 
abouts, of  securities  of  the  United  States, 
designated  Ti-easury  Notes  of  January  31, 
1979,  Series  L.-1979  (CUSIP  No.  912827 
GJ  5 ) .  The  securities  will  be  sold  at  auc- 
tion with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each  ac- 
cepted tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  as 
set  forth  below.  Additional  amounts  of 
these  securities  may  be  issued  to  Federal 
Reserve  Banks  as  agents  of  foreign  and 
International  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated  Feb- 
ruary 3,  1977,  and  will  bear  interest  from 
that  date,  payable  on  a  semiannual  basis 
on  July  31,  1977,  and  each  6  months 
thereafter  on  January  31  and  July  31 
until  the  principal  amount  becomes  pay- 
able. They  will  mature  January  31,  1979, 
and  will  not  be  subject  to  call  for  re- 
demption prior  to  maturity. 

2.2.  The  income  derived  from  the  secu- 
rities is  subject  to  all  taxes  imposed 
under  the  l|iternal  Revenue  Code  of  1954. 
The  securities  are  subject  to  estate,  in- 
heritance, gift  or  other  excise  taxes, 
whether  Federal  or  State,  but  are  ex- 
empt from  all  taxation  now  or  hereafter 
imposed  on  the  principal  or  interest 
thereof  by  any  State,  or  any  of  the  pos- 
sessions of  the  United  States,  or  by  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable  to 
secure  deposits  of  public  moneys.  They 
will  not  be  acceptable  in  payment  of 
taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities  regis- 
tered as  to  principal  and  interest,  will  be 
Issued  in  denominations  of  $5,000. 
$10,000.  $100,000  and  $1,000,000.  Book- 
entry  securities  will  be  available  to  eligi- 
ble bidders  in  multiples  of  those  amounts. 
Interchanges  of  securities  of  different 
denominations  and  of  coupon,  registered 
and  book-entry  securities,  and  tlie  trans- 
fer of  registered  securities  will  be  per- 
mitted. 

2.5.  The  securities  will  be  subject  to 
the  general  regulations  of  the  Depart- 
ment of  the  Treasury  governing  United 
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States  securities,  now  or  hereafter  pre- 
scribed. 

3.  Sals  PnocKoireEs 

3.1.  Tenders  will  be  received  at  Fed- 
eral Reserve  Banks  and  Branches  and  at 
the  Bureau  of  the  Public  Debt,  Washing- 
ton, D.C.  20226,  up  to  1:30  p.m.,  Eastern 
Standard  time,  Wednesday,  January  19, 
1977.  Noncompetitive  tenders,  as  defined 
below,  will  be  considered  timely  if  post- 
marked no  later  than  Tuesday,  January 
18, 1977. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for,  wlilch  must 
be  $5,000  or  a  multiple  therwtf.  Com- 
petitive tenders  must  show  the  yield  de- 
sired, expressed  in  terms  of  an  annual 
yield  with  two  decimals,  e.g.,  7.11%. 
Cmnmon  fractions  may  not  be  used.  Non- 
competitive tenders  must  show  the  term 
"noncompetitive"  on  the  tender  form  in 
lieu  of  a  specified  yield.  No  bidder  may 
submit  more  than  one  noncompetitive 
tender,  and  the  amount  may  not  exceed 
$1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  acc^ting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  In 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  with  respect  to  Gov- 
ernment securities  and  borrowings 
thereon,  may  submit  tenders  for  account 
of  customers,  provided  the  names  of  the 
customers  and  the  amount  for  each  cus- 
tomer are  furnished.  Others  will  not  be 
permitted  to  submit  tenders  except  for 
their  own  account. 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  accoimt  from  com- 
mercial banks  and  other  banking  insti- 
tutions; primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States  and  political 
subdivisions  or  instrumentalities  thereof; 
public  pension  and  retirement  and  other 
public  ftmds;  international  organizations 
In  which  the  United  States  holds  mem- 
bership, foreign  central  banks  and  for- 
eign states;  Federal  Reserve  Banks;  and 
Government  accounts.  Tenders  from 
others  must  be  accompanied  by  a  deposit 
of  5%  of  the  face  amount  of  securities 
applied  for  (in  the  form  of  cash,  matur- 
ing Treasury  securities  or  readily  col- 
lectible checks),  or  by  a  guarantee  of 
«uch  deposit  by  a  commercial  bank  or 
a  primary  dealer. 

3.5.  Immediatly  after  the  closing  hour, 
tenders  will  be  opened,  following  which 
pubUc  announcement  will  be  made  of 
the  amount  and  yield  range  of  accepted 
bids.  Subject  to  the  reservations  ex- 
pressed in  Section  4,  noncompetitive  ten- 
ders will  be  accepted  in  full  at  the  aver- 
age price  (in  three  decimals)  of  acc^ted 
c(Hnpetitlve  tenders,  and  competitive  ten- 
ders with  the  lowest  yields  will  be  ac- 
cepted to  the  extent  required  to  attain 
the  amoimt  offered.  Tenders  at  the  high- 
est accepted  yield  wiU  be  prorated  if  nec- 
essary. After  the  determination  is  made 
as  to  which  tenders  are  accepted,  a  cou- 
pon rate  will  be  determined  at  a  >4  of 


CHie  percent  increment  that  translates 
into  an  average  accepted  price  close  to 
100.000  and  a  lowest  accepted  price  above 
the  original  issue  discount  limit  tA  99.750. 
That  rate  of  interest  will  be  paid  (m  all 
of  the  securities.  Based  on  such  interest 
rate,  the  price  on  each  competitive  ten- 
der allotted  will  be  determined  and  each 
successful  cwnpetltive  bidder  will  be  re- 
quired to  pay  the  price  equivalent  to  the 
yield  bid.  Price  calculations  will  be  car- 
ried to  three  decimal  places  on  the  basis 
of  price  per  hundred,  e.g.,  99.923,  and 
the  determinations  of  the  Secretary  of 
the  Treasury  shall  be  final.  If  the  amoimt 
of  n<Miccttnj>etltive  tenders  received  would 
absorb  all  or  most  of  the  offering,  com- 
petitive tenders  will  be  accepted  in  an 
amount  sufQcient  to  provide  a  fair  de- 
termination of  yield.  Tenders  received 
fnMn  Government  accoimts  and  Federal 
Reserve  Banks  will  be  accepted  at  the 
average  price  of  accepted  competitive 
tenders. 

3.6.  Those  submitting  cMnpetitive  ten- 
ders will  be  advised  of  the  acceptance 
or  rejection  thereof.  Those  submitting 
noncompetitive  tenders  will  not  be  noti- 
fied except  when  the  tender  is  not  ac- 
cepted in  full  or  when  the  price  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury  ex- 
pressly reserves  the  right  to  accept  or  re- 
ject any  or  all  tenders  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount 
of  securities  specified  in  Section  1,  and 
to  make  different  percentage  allotments 
to  various  classes  of  aplicants  when  he 
deems  it  to  be  in  the  public  interest,  and 
the  Secretary's  action  in  any  such  respect 
shall  be  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  securities  allotted 
hereunder  must  be  made  or  completed 
on  or  before  Thursday,  February  3,  1977, 
at  the  Federal  Reserve  Bank  or  Branch, 
or  the  Bureau  of  the  PubUc  Debt,  Wher- 
ever the  tender  was  submitted.  Payment 
must  be  in  cash;  in  other  funds  immedi- 
ately available  to  the  Treasury ;  in  Treas- 
ury bills,  notes  or  bonds  (with  all  cou- 
pons detached)  maturing  on  or  before 
the  settlement  date  but  which  are  not 
overdue  as  defined  in  the  general  regula- 
tions governing  United  States  securities; 
or  by  check  drawn  to  the  order  of  the 
institution  to  which  tlie  tender  was  sub- 
mitted, which  must  be  received  at  such 
institution  no  later  than : 

(a)  Monday,  January  31,  1977,  if  the 
Check  is  drawn  on  a  bank  in  the  Federal 
Reserve  District  of  the  institution  to 
which  the  check  is  submitted  (the  Fifth 
Federal  Reserve  District  in  case  of  the 
Bureau  of  the  Public  Debt) ,  or 

(b)  Friday,  January  28,  1977,  if  the 
check  is  drawn  on  a  bank  in  another 
Federal  Reserve  District.  Checks  received 
after  the  dates  set  forth  in  tbe  preceding 
sentence  will  not  be  accepted  unless  they 
are  payable  at  the  applicable  Federal  Re- 
serve Bank.  Payment  will  not  be  deemed 
to  have  been  completed  where  registered 
securities  are  requested  if  the  appro- 


priate identifying  numbtf  as  required  <» 
tax  returns  and  other  documents  sub- 
mitted to  the  Internal  Revenue  Serv- 
ice (an  individual's  social  security  mun- 
ber  or  an  employer  identlflcatlon  num- 
ber) is  not  furnished.  When  payment  is 
made  in  securities,  a  cash  adjustment 
will  be  made  to  or  required  of  the  bidder 
for  any  difference  between  the  face 
amoimt  of  securities  presented  and  the 
amount  payable  on  the  sectirtties  allot- 
ted. 

5.2.  In  every  case  where  full  payment 
is  not  completed  on  time,  the  deposit 
submitted  with  the  tender,  up  to  5  per- 
cent of  the  face  amount  of  securities  al- 
lotted, shall,  at  the  discretion  of  the 
Secretary  of  the  Treasury,  be  forfeited  to 
the  United  States. 

5.3.  Registered  securities  tendered  as 
deposits  and  in  payment  for  securities 
sdlotted  hereunder  are  not  required  to  be 
assigned  if  the  new  securities  are  to  l>e 
registered  in  the  same  names  and  forms 
as  appetu*  in  the  registrations  or  assign- 
ments of  the  securities  surrendered.  Spe- 
cific instructions  for  the  issuance  and  de- 
livery of  the  new  securities,  signed  by  the 
owner  or  his  authorized  representative, 
must  accompany  the  securities  presented. 
Otherwise,  the  presented  securities 
should  be  assigned  by  the  registered  pay- 
ees or  assignees  thereof  in  accordance 
with  the  general  regulations  governing 
United  States  securities,  as  hereinafter 
set  forth.  When  the  new  securities  are  to 
be  registered  in  names  and  forms  differ- 
ent from  those  in  the  inscriptions  or  as- 
signments of  the  securities  presented,  the 
assignment  should  be  to  "The  Secretary 
of  the  Treasury  for  (securities  offered 
herein)  in  the  name  of  (name  and  tax- 
payer identifying  number)."  If  new  se- 
curities in  coupon  form  are  desired,  the 
assignment  should  be  to  "The  Secretary 
of  the  Treasury  for  coupon  (securities  of- 
fered herein)  to  be  delivered  to  (nsune 
and  address)."  Securities  tendered  in 
payment  should  be  surreifdered  to  the 
Federal  Reserve  Bank  m-  Branch  or  to 
the  Bureau  of  Public  Debt,  Washington, 
DC.  20226.  The  securiUes  must  be  de- 
livered at  the  expense  and  risk  of  the 
holder. 

5.4.  If  bearer  securities  are  not  ready 
for  deUvery  on  the  settlement  date,  pur- 
chasers may  elect  to  receive  interim  cer- 
tificates. These  certificates  shall  be  Issued 
in  bearer  form  and  shall  be  exchange- 
able for  the  seciu^ties  offered  herein, 
when  such  securities  are  availstble.  at  any 
Federal  Reserve  Bank  or  Branch,  or  at 
the  Bureau  of  the  Public  Debt,  Wash- 
ington. D.C.  20226.  The  interim  certifi- 
cates must  be  returned  at  the  risk  and 
expense  of  the  holder. 

5.5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  Interest  account  has  been 
established  and  the  securities  have  been 
inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are  au- 
th(»1zed  cCnd  requested  to  receive  ten- 


FEOEBAL  REGISTER.   VOL.   43,   NO.    13— TUESBAY.   JANUARY    It,    1977 


3386 

ders.  to  make  such  allotments  as  may  be 
prescribed  by  the  Secretary  of  the  Treas- 
ury, to  issue  Such  notices  aa  may  be  nec- 
essai'y.  to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid  allot- 
ments, and  to  issue  interim  certificates 
pending  delivery  of  the  definitive  securi- 
ties. 

6.2.  The  Secretary  of  the  Treasury  may 
at  any  time,  or  from  time  to  time,  pre- 
scribe supplemental  or  amendatory  rules 
and  regulations  governing  the  offering, 
which  will  be  communicated  promptly  to 
the  Federal  Resei-ve  Banks. 

William  E.  Simon. 
Secretary  of  the  Treasury. 

[PR  Doc.77-1648  Piled  1-17-77;  10:35  ami 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  306 1 
ASSIGNMENT  OF  HEARINGS 

January  13.  1977. 
Cases  assigned  for  hearing,  postpone- 
ment, cancellation  or  oral  argument  ap- 
pear below  and  will  be  published  only 
once.  This  list  ccxitains  prospective  as- 
signments only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appropri- 
ate steps  to  insure  that  they  are  nottQed 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 

MC  13250  (8ub-132).  J.  H.  Rose  Truck  Line. 
Inc.,  now  assigned  February  23,  1977  at 
AUanta,  0»..  wUl  be  held  In  Room  305,  1252 
Weat  Peach  tree  St.  NW. 

MC  124164  (Sub-57),  Wingate  Trucking 
Company,  Inc.,  Extension — Agricultural 
Chemicals;  MC  124154  (Sub-59).  Wingate 
Trucking  Co..  ESctenslon — Georgia  Ground 
Clay;  MC  124154  (Sub-63).  Wingate  Truck- 
ing Company.  Inc..  ESttension — Dale  Coun- 
ty, Alabama  and 

MC  124154  (Sub-68),  Wingate  Trucking 
Company.  Inc..  now  assigned  February  24. 
1977  at  Atlanta,  Oa..  will  be  held  In  Room 
305   1252   West  Peachtree  St.  NW. 

MC  69160  (Sub-90).  Ploof  Truck  Lines,  Inc., 
now  assigned  Pebmary  28.  1977  at  Atlanta, 
Oa.,  will  be  held  In  Room  305,  1252  West 
Peachtree  St.  NW. 

MC  119641  (Sub-134),  Rlngle  Express.  Inc., 
now  assigned  March  2.  1977  at  Atlanta,  Oa., 
wUl  be  held  in  Room  306  1252  West  Peach- 
tree  St.  NW. 

No.  MC  142107  (Sub-No.  1).  H  &  M  Trucking 
Co.,  now  assigned  January  25,  1977,  at 
Chicago.  lU.  will  be  held  In  Room  1119, 
Everett  McKinley  Dlrksen  Bldg.,  219  South 
Dearborn  St.,  Instead  of  Room  1944C. 

No.  MC  82841  (Sub-No.  170),  Hunt  Trans- 
portation. Inc..  now  assigned  January  27, 
1»77.  at  Chicago,  III.  will  be  held  in  Room 
1119,  Everett  McKinley  Dlrksen  Building, 
219  South  Dearborn  St.,  Instead  of  Room 
1944C. 

MC  140829  (Sub-No.  10),  Cargo  Contract 
Carrier,  Corp.,  now  assigned  January  28, 
1977,  at  Omaha,  Neb.  Is  canceled  and  ap- 
plication dismissed. 

MC  141968  (Sub-No.  1).  Area  Container 
Service.  Inc.,  now  aasigned  January  17, 
1977,  at  Chicago.  Bl.  Is  canceled  and  ap- 
plication dismissed. 


NOTICES 

No.  MC-F-12884,  CBoyle  Tank  Lines,  Inc  . 
Control  and  Merger— Shipley  Transfer, 
Inc.,  et.  al.,  now  assigned  February  22. 
1977.  at  Washington,  D.C..  Is  postponed  to 
March  1.  1977,  at  the  Offices  of  the  Inter- 
state Commerce  Commission.  Washington, 
D.C. 
FD  28322.  Chicago,  South  Shore  and  South 
Bend  Railroad  Discontinuance  of  All  Pas- 
se ngen  Train  Service  now  being  assigned 
January  24,  1977,  for  continued  hearing 
and  will  be  held  in  Boom  1903.  Everett  Mc- 
kinley Dlrksen  Building,  219  South  Dear- 
born St. 
MC  142246,  Van  Wyk,  Inc.,  now  assigned 
February  23,  1977,  at  Omaha,  Neb.;  will  be 
held  in  Room  616,  Union  Pacific  Plaza, 
110  North  14th  St. 
MC  124211  (Sub-274),  Hilt  Truck  Line,  Inc., 
now  assigned  February  24,  1977  at  Omaha, 
Neb.:  will  be  held  in  Room  616.  Union 
Pacific  Plaza,  110  North  14th  St 
MC  135007  (Sub-57),  American  Transport. 
Inc.,  now  assigned  Febriiary  M,  1977  at 
Omaha.  Neb.;  will  be  held  in  Ilpom  616, 
Union  Pacific  Plaza,  110  North  14th  St. 
MC  1263  (Sub-21) ,  McCarty  Truck  Line,  Inc., 
now  assigned  March  1,  1977  at  Omaha. 
Neb.;  will  be  held  In  Room  616,  Union 
Pacific  Plaza,  110  North  14th  St.  i 

MC    138328    (Sub-30),    Clarence    L.   Werner,' 
d,  b/a   Werner  Enterprises,   now   assigned 
March  3,  1977  at  Omaha,  Neb.;  will  be  held 
in    Room    616.    Union    Pacific    Plaza,    110 
North   14th  St. 
MC  119726  Sub  74,  N.A.B.  Trucking  Co.,  Inc., 
now  being  assigned  April  12,  1977  (1  day), 
at  New  Orleans,  La.,  in  a  hearing  room  to 
be  later  designated. 
MC  95540    (Sub-949),  Watkins  Motor  Lines, 
Inc  ,  now  being  assigned  April  13,  1977  (3 
days ) ,  at  New  Orleans,  La.,  In  a  hearing 
room  to  be  later  designated. 
MC  136315  (Sub-13),  Olen  Burrage  Trucking. 
Inc..  now  being  assigned  AprU  20,  1977   (3 
days),  at  New  Orleans,  La.,  in  a  hearing 
room  to  be  later  designated. 
MC    113267    Sub    336,    Central    &    Southern 
Truck  Lines,  Inc.;  MC  118142  Sub  130,  M. 
Bruenger  &  Co.,  Inc.,  and  MC  127042  Sub 
173,  Hagen,  Inc.,  now  being  assigned  April 
18,  1977   (2  days),  at  New  Orleans.  La.,  in 
a  hearing  room  to  be  later  designated. 

Robert  L.  Oswald, 

Secretary. 

|PRDoc.77-1588FUed  l-17-77;8:45  am] 


FOURTH   SECTION  APPLICATIONS  FOR 
RELIEF 

January  13,  1977. 

An  application,  as  summarized  below, 
has  been  filed  requesting  relief  from  the 
requirements  of  Section  4  of  the  Inter- 
state Commerce  Act  to  permit  common 
carriers  named  or  described  in  the  appli- 
cation to  maintain  higher  rates  and 
charges  at  intermediate  points  than 
those  sought  to  be  established  at  more 
distant  points. 

Protests  to  the  granting  of  an  applica- 
tion must  be  prepared  in  accordance 
with  Rule  40  of  the  General  Rules  of 
Practice  (49  CPR  1100.40)  and  filed  on 
or  before  February  2. 1977.  i 

PSA  No.  43299 — Joint  Rail-V/ater  Con\ 
tainer  Rates— Great  Lakes  and  European 
Lines,  Inc.  Filed  by  Great  Lakes  and 
European  Lines,  Inc.,  (No.  1),  for  it- 
self and  interested  rail  carriers.  Rates  on 
general  commodities,  between  rail  and 
water    carrier   terminals   on    the    U.S. 


Pacific  Coast  Seaboard,  and  ports  and 
terminals  in  Europe. 

Grounds  for  relief — Water  competi- 
tion. ' 

Tariffs — Great  Lakes  and  European 
Lines.  Inc.,  tariffs  I.C.C.  No.  3,  F.M.C. 
No.  5  (Westbound* ,  sif^d  I.C.C.  No.  4. 
F.M.C.  No.  6  (Eastbound).  Rates  are 
published  to  become  effective  on  Febru- 
ary 10,  1977. 

FSA  No.  43300— Joint  Water-Rail 
Container  Rates — Sea-Land  Service,  Inc. 
Piled  by  Sea-Land  Service,  Inc.,  (No. 
91  >,  for  itself  and  interested  rail  car- 
riers, ^fhtes  on  household  goods,  personal 
effects,  and  unaccompanied  baggage,  be- 
tween ports  in  Japan,  Korea,  Hong  Kong, 
Taiwan,  Philippines.  Singapore  and 
Thailand,  and  rail  carriers  terminals  at 
U.S.  Atlantic  and  Gulf  Seaport  cities. 

Grounds  for  relief — Water  competi- 
tion. 

Tariff — Sea-land  Service,  Inc.,  tariff 
No.  266,  I.C.C.  No.  109,  F.M.C.  No.  147. 
Rates  are  published  to  become  effective 
on  February  10, 1977. 

FSA  No.  43301 — Beet  or  Cane  Sugar 
from  Points  in  California  and  Serape, 
Arizona.  Filed  by  Trans-Continental 
Freight  Bureau.  Agent,  (No.  513),  for 
interested  rail  carirers.  Rates  on  sugar, 
beet  or  cane,  other  than  liquid,  in  car- 
loads, as  described  in  the  application, 
from  specified  points  In  California  and 
Serape,  Arizona,  to  specified  pcMnts  in 
Illinois,  Indiana,  Iowa,  Kentucky,  Mis- 
souri, and  Wisconsin. 

Grounds  for  relief — Rate  relationship 
and  returned  shipments. 

Tariff — Supplement  43  to  Trans-Con- 
tinental Freight  Bureau,  Agent,  tariff 
2-N,  I.C.C.  No.  1935.  Rates  are  published 
to  become  effective  on  February  10,  1977. 

FSA  No.  43302 — Returned  Shipments 
of  Petroleum  Residual  Fuel  Oil  from 
Points  in  Southwestern  Territory  to 
Points  in  Official  Territory.  Filed  by 
Southwestern  Freight  Bm-eau  Agent, 
(No.  B-650),  for  interested  rail  carriers. 
Rates  on  petroleum  residual  fu^  oil,  in 
tank-car  loads,  as  described  in  the  ap- 
plication, from  points  In  souttaerweetem 
territory,  including  Kansas  and  Missouri, 
to  points  in  oflBcial  territory;  also  re- 
tiuTied  shipments  in  the  reverse  direc- 
tion. 

Gi-ounds  for  relief — Rate  relationship, 
returned  shipments. 

Tariff — Supplement  84  to  Southwest- 
em  Freight  Bureau,  Agent,  tariff  SW/E- 
133-K,  I.C.C.  No.  5106.  Rates  are  pub- 
lished to  become  effective  on  Febi-uai-y 
17,  1977. 

By  the  Commission, 

Robert  L.  Oswald, 

Secretary. 

(PR  Doc  77-1589  Piled  l-17-77;8:45  am) 


|Ex  Parte  No.  55  (Sub-No.  8A)  1 
GATEWAY  ELIMINATION  PROJECT 

Investigation  of  Fuel,  Time,  and  Cost 
Savings 

January  12,  1977. 
At  a  General  Session  of  the  Interstate 
Commerce  Commission,  held  at  its  office 
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in  Washington,  D.C,  on  tlie  27th  day  of 
December,  1976. 

It  appearing.  That  this  Commission's 
grateway  elimination  regulation  (49  CFR 
1065) ,  as  promulgated  in  Gateway  Elim- 
ination. 119  M.C.C.  530  (1974).  was 
adopted  for  the  purpose  of  eliminating 
wasteful  fuel  practices  in  a  manner  con- 
sistent with  the  National  Transportation 
Policy  declared  by  the  Congress ;  that  by 
order  of  February  33,  1976,  the  Commis- 
sion, acting  pursuant  to  the  provisions  of 
section  204  of  the  Interstate  Commerce 
Act,  instituted  an  Investigation  in  this 
proceeding  for  the  purpose  of  assessing 
the  fuel,  cost,  and  time  savings  engen- 
dered by  the  Gateway  Elimination  Proj- 
ect; that  the  Commission's  Bureau  of 
Economics  was  authorized  to  undertake 
the  investigation  with  the  specific  objec- 
tive of  determining  annual  savings  re- 
specting costs,  manhours,  mileage,  and 
fuel;  and  that  by  the  order  of  Febru- 
ary 23,  1976  (referred  to  above) ,  and  by 
supidemental  order  of  Jime  14,  1976,  a 
total  of  144  motor  common  carriers,  each 
of  which  had  received  authority  pursuant 
to  the  regulation,  were  authorized  to 
comply  with  informational  requests  of 
the  Bureau  of  Economics  thereby  ena- 
bling the  Bureau  to  effectuate  its  task; 

It  further  appearing.  That  the  Bureau 
of  Economics  has  issued  a  report  contain- 
ing findings  on  the  issues  noted  in  the 
preceding  paragraph;  that  a  copy  of  the 
report,  entitled  "Report  of  Gateway 
Elimination  Savings  Ex  Parte  No.  55 
(Sub-No.  8A) "  is  annexed  to  this  order; ' 
and  that  a  synopsis  of  the  report's  con- 
tents appears  in  the  next  paragraph 
below; 

//  further  appearing,  That  the  initial 
portion  of  the  Bureau's  report  is  devoted 
to  a  brief,  general  discussion  of  the  his- 
tory and  nature  of  the  Gateway  Hlmina- 
tion  Project,  followed  by  a  concise  state- 
ment of  the  Bureau's  objective  In  making 
this  study;  that  the  report  then  indicates 
the  results  of  the  Bureau's  study  and  the 
method  utilized  In  reaching  these  re- 
sults; that  inasmuch  as  its  findings  are 
based  on  information  acquired  from  a 
sampling  of  all  motor  carriers  affected 
by  the  regulation  to  49  CFR  1065,  the 
Bureau  acknowledges  that  "there  is  a 
standard  error  associatefd  with  each," 
but  that  "one  can  state  with  a  90  percent 
confidence  that  the  true  savings  lie  be- 
tween the  lower  and  upper  limits"  de- 
lineated; that,  specifically,  the  Bureau 
found  that  savings  (for  the  year  July  1, 
1975  to  June  30,  1976),  were  as  follows: 
(1)  vehicle  miles:  63,270,006  (lower  limit 
being  40,471,466  and  upper  hmit  being 
86,068,546),  (2)  gallons  of  fuel:  13,936,- 
396  (lower  limit  being  8,669,838  and  up- 
per limit  being  19,202,954),  (3)  dollars: 
37,156,044  (lower  limit  being  24,398,496 
and  upper  limit  being  49,913,595.  and  (4) 
manhours:  1,729,957  (lower  limit  being 
1,085,256  and  upper  limit  being  2,374,- 
658) ;  that  the  Bureau  also  indicated  that 
actual  annusd  savings  would  probably  be 
somewhat  higher  upon  final  disposition 
of  presently  pending  "gateway  elimina- 


tion" appllcaticos:  that  the  Bureau  es- 
timates total  annuaJ  savings  will  be  as 
follows:  (1)  vehicle  miles:  96,977,000 
(lower  limit  being  74,179.000  and  upper 
limit  119,776.000).  (2)  gattons  of  fuel: 
21.329,000  (lower  limit  being  14.147,000 
and  upper  limit  being  28,510,000),  (3> 
dollars:  58,506,000  (lower  Umit  being  41,- 
109,000  and  upper  limit  being  75,902,000^ , 
and  (4)  manhours:  2,690,000  (lower  limit 
being  1,811,000  and  upper  limit  being  3,- 
569,000) ;  that,  moreover,  the  Bureau  has 
expressed  its  belief  that  these  savings 
may  increase  in  time  as  carriers  take 
greater  advantage  of  their  newly  ac- 
quired operating  authorities;  that  the 
Bureau  also  made  a  general  finding  that 
the  Gateway  Elimination  P»roject  was 
beneficial  to  motor  carriers  in  other 
areas  including  ecology,  conservation, 
highway  safety,  and  increased  service 
availability;  and  that,  the  Bureau  hav- 
ing completed  its  authorized  task,  this 
proceeding  should  be  discontinued;  and 
good  cause  appearing  therefor;  ' 

It  is  ordered.  That  the  above-entitled 
proceeding  be,  and  it  is  hereby,  discon- 
tinued. 

By  the  Commission. 

R(»ERT  L.  Oswald, 
Secretary. 

1 FR  Doc.77-1430  Piled  l-17-77;8:45  amj 
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1  Notice  No.  41 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

Janttart  7,  1977. 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
imder  Section  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
provisions  of  49  CFR  1131.3.  These  rules 
provide  that  an  original  and  six  (6) 
copies  of  protests  to  an  application  may 
be  filed  with  the  field  officitil  named  in 
the  Federal  Register  publication  no  later 
than  t^e  15th  calendar  day  after  the  date 
the  notice  of  the  filing  of  the  a{>plica- 
tion  is  published  in  the  P*ederal  Register. 
One  copy  of  the  protest  must  be  served 
on  the  applicant,  or  its  authorized  rep- 
resentative, if  any,  and  the  protestant 
must  certify  that  such  service  has  been 
made.  ITie  protest  must  Identify  the  op- 
erating authority  ujwn  which  it  is  pred- 
icated, specifying  the  "MC"  docket  and 
"Sub"  number  ajid  quoting  the  particu- 
lar portion  of  authority  upon  which  it 
relies.  Also,  the  protestant  shall  specify 
the  service  it  can  and  will  provide  and 
the  amount  and  type  of  equipment  it  will 
make  available  for  use  in  connection 
with  the  service  contemplated  by  the  TA 
application.  The  weight  accorded  a  pro- 
test shall  be  governed  by  the  complete- 
ness aiid  pertinence  of  the  protestanfs 
information. 

Except  as  otherwise  specifically  noted, 
each  applicant  states  that  there  will  be 
no  significant  effect  on  the  quality  of  the 
human  environment  resulting  from  aij- 
proval  of  its  application. 

A  copy  of  the  application  is  on  file, 
and  can  be  exsmiined  at  the  Office  of  the 


Secretary,  Interstate  C<xamSve  Cran- 
mission,  Washington,  D.C,  and  also  In 
the  I<X;  F^dd  Office  to  which  protests 
are  to  be  transmitted. 

Motor  Carriers  of  Property 

No.  MC  2098  (Sub-No.  5  TA) ,  filed  De- 
cember 30,  1976.  Applicant:  MERLIN  D. 
BRAMMER  AND  GALEN  R.  BRAM- 
MER,  doirg  business  as  BRAMMER 
TRUCK  LINE.  308  N.  9th  St.,  Sabetha. 
Kans.  66534.  Applicant's  representative: 
Erie  W.  Francis,  Suite  719,  700  Kansas 
Ave..  Topeka,  Kans.  66603.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Dust  pollution  control 
equipment,  from  the  plant  facilities  of 
MAC  Equipment,  Inc..  at  or  near 
Sabetha.  Kans..  to  points  in  the  United 
States  (except  Alaska  and  Hawaii),  for 
180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  sliipjaer: 
MAC  Equipment.  Inc..  P.O.  Box  184, 
Sabetha.  Kans.  66534.  Send  protests  to: 
Thomas  P.  O'Hara,  District  Supervisor, 
Bureau  of  Operations,  Int^^tate  Com- 
merce Commission,  234  Federal  Bldg.. 
Topeka.  Kans.  66603. 

No.  MC  26396  (Sub-No.  138  TA). 
filed  December  29,  1976.  Applicant: 
POPELKA  TRUC^KING  CO.,  doing  busi- 
ness as  THE  WACK30NERS,  P.O.  Box 
990,  Livingston.  Mont.  59047.  Applicant's 
representative:  E>avld  Waggoner  (same 
address  as  applicant).  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Agricultural  chemicals  (except  in 
bulk),  from  Des  Moines,  Iowa,  to  points 
in  California,  Colorado,  Idaho,  Montana, 
Oregon  and  Washington,  for  180  days. 
Applicant  has  also  filed  an  underlying 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  shipper:  Richard 
E.  Schrick.  Agricultural  Transportation 
Supervisor,  Monsanto  Company,  800 
North  Li"" dbergh  Blvd.,  St.  Louis,  Mo. 
63166.  Send  protests  to:  Paul  J.  Labane, 
District  Surervisor,  Interstate  Commerce 
Commission,  2602  First  Ave..  North. 
Billings,  Mont.  59101. 

No.  MC  53965  (Sub-No.  124  TA) .  filed 
December  29,  1976.  Applicant:  GRAVES 
TRUCK  LINE.  INC.,  2130  B.  Ohio,  P.O. 
Box  1387,  Salina.  Kans.  67401.  Appli- 
cant's representative:  John  E.  Jandera, 
641  Harrison  St.,  Tc^ieka,  Kans.  66603. 
Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Meat, 
meat  products,  meat  by-products,  arti- 
cles distributed  by  meat  packing  plant)! 
and  foodstuffs  (except  hides  and  com- 
modities in  bulk),  from  the  plantsite 
and/or  warehouse  facility  utilized  by 
Geo.  A.  Hormel  ft  CO.,  at  or  near 
Fremont,  Nebr.,  to  points  In  Kansas  and 
Missouri,  restricted  to  product  originat- 
ing at  named  origin  and  destined  to 
named  states,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seek- 
ing up  to  90  days  of  operating  authority. 
Supporting  shipper:  Geo.  A.  Hormel  ft 
Company.  Box  800,  Austin,  Minn.  55912. 
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Send  protests  to:  Thomas  P.  0"Hara, 
District  Supervisor.  Bureau  of  Opera- 
tions. Interstate  Commerce  Commission, 
234  Federal  Bldg.,  Topdca,  Kans.  66603. 

No.  Me  56244  (Sub-No.  51  TA».  filed 
December  30,  1976.  Applicant:  KUHN 
TRANSPORTATION  COMPANY,  INC., 
P.O.  Box  98,  R.D.  No.  2,  Gardners,  Pa. 
17324.  Applicant's  representative:  John 
M.  Musselman.  410  N.  Third  St..  P.O.  Box 
1146.  Harrisburg.  Pa.  17108.  Authority 
sought  to  operate  as  a  common  carrier. 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Foodstuffs  (except  frozen 
commodities  and  commodities  in  bulk  > . 
from  the  facilities  utilized  by  California 
Canners  and  Growers,  at  Chambersburg. 
Pa.,  and  points  in  Adams  County.  Pa.,  to 
points  in  Connecticut,  Maine,  Massachu- 
'setts,  New  Hampshire,  Rhode  Island  and 
Vermont,  for  180  days.  Supporting 
shipper:  California  Canners  and 
Growers,  3100  Perrj-  Blvd..  San  Fran- 
cisco, Calif.  94106.  Send  protests  to: 
Robert  P.  Amerine,  District  Supervisor, 
Bureau  of  Operations,  Interstate  Com- 
merce Commission.  278  Federal  Bldg., 
P.O.  Box  869.  Harrisburg,  Pa.  17108. 

No.  MC  106497  (Sub-No.  138TA».  filed 
December  30.  1976.  Applicant:  PARK- 
HILL  TRUCK  COMPANY,  P.O.  Box  912, 
Joplln,  Mo.  64801.  Applicant's  represent- 
ative: A.  N.  Jacobs.  P.O.  Box  113,  Joplin. 
Mo.  64801.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transpM-ting :  Plas- 
tic building  materials,  tile,  flooring  and 
mouldings,  from  the  plantsite  of  A  &  E 
Doron  Plastics,  at  Union,  Mo.,  to  points 
in  Arizona.  California.  FlcM-ida,  Massa- 
chusetts, Michigan.  New  Jersey.  New  , 
York.  Ohio  and  Pennsylvania,  for  180 
days.  Applicant  has  aiso  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  opei« 
atlng  authority.  Supporting  shipper:  A  & 
E  Doron  IMastics.  Union  Industrisd  Court, 
Union,  Mo.  63084.  Send  protests  to: 
John  V.  Barry.  District  Supervisor.  Inter- 
state Commerce  Commission.  600  Fed- 
eral Bldg.,  911  Walnut  St.,  Kansas  City. 
Mo.  64106. 

No.  MC  107295  (Sub-No.  841TA) ,  filed 
December  29.  1976.  Applicant:  PRE-FAB 
TRANSIT  CO.,  100  S.  Main  St.,  P.O.  Box 
146,  Farmer  City.  III.  61842.  Applicant's 
representative:  Duane  Zehr  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Plastic  building  materials,  tile, 
flooring  and  moldings,  from  the  plant- 
site  of  A  &  E  Doron  Plastics,  at  Union, 
Mo.,  to  points  in  Arizona.  California. 
Florida.  Massachusetts.  Michigsoi,  New 
Jersey,  New  York,  Ohio  and  Pennsylva- 
nia, for  180  days.  Applicant  has  also  filed 
an  underlying  ETA  soeklng  up  to  90  days 
of  operating  authority.  Supporting  ship- 
per: Dennis  Allemann,  Traffic  Manager, 
A  &  E  DoroD  Plastics,  Union  Industrial 
Court,  Union,  Mo.  63084.  Send  protests 
to:  Harold  C.  JoUiff.  District  Supervisor, 
Interstate  Commerce  Commission.  P.O. 
Box  2418,  Springfield.  HI.  62705. 

No.  MC  110525  (Sub-N^.  1178TA). filed 
December  30,  1976.  Applicant:  CHEMI- 


NOTKES 

CAL  LEAMAN  TANK  LINES.  INC.,  520 
E.  Lancaster  Ave.,  P.O.  Box  200,  Down- 
ingtown.  Pa.  19.335.  Applicant's  repre- 
sentative: Thcxnas  J.  O'Brien  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Boron  tri fluoride  gas,  in  manifold 
tube  trailers,  from  Marcus  Hook.  Pa.,  to 
Port  St.  Joe.  Fla..  and  Quapaw.  Okla.. 
for  180  days.  Supporting  shipper :  Allied 
Chemical  Corporation.  P.O.  Box  1087R. 
Morristown.  N.J.  07960.  Send  protests  to: 
Monica  A.  Blodgett.  Transportation  As- 
sistant. Interstate  Commerce  Commis- 
sion. 600  Arch  St..  Room  3238,  Philadel- 
phia, Pa. 19106. 

No.  MC  111274  (Sub-No.  I6TA1.  filed 
December  29.  1976.  Applicant:  ELMER 
C.  SCHMIDGALL  AND  BENJAMIN  G. 
SCHMIDGALL.  doing  business  as 
SCHMIDGALL  TRANSFER,  Box  249. 
Tiemont.  HI.  61568.  Applicant's  repre- 
sentative: Benjamin  G.  Schmid&all,  Rt. 
98,  Box  356.  Morton,  HI.  61550.  Authority 
sought  to  operate  as  a  contract  carrier. 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Materials  and  components 
used  in  the  manufacturing  of  grain  ele- 
vators. Restriction:  All  materials  will 
have  subsequent  movement ;  ( 1  •  from 
Parsipanny,  N.J.;  Scottsdale,  Ga.;  Mays- 
ville,  Ky.;  Hazel  Park.  Mich.;  Houston. 
Dallas  and  Ft.  Worth.  Tex.;  Valley. 
Nebr.;  St.  Louis.  Mo.;  Waterloo  and 
Muscatine.  Iowa,  to  the  facilities  of  Hun- 
ter Mfg.,  at  or  near  Blair,  Nebr.,  and 
Mackinaw.  111.;  and  (2)  between  the  fa- 
cilities of  Himter  Mfg.,  at  or  near  Blair. 
Nebr.,  and  Mackinaw.  111.,  under  a  con- 
timung  contract  with  Hunter  Mfg.,  Inc., 
"for  180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days 
of  operating  authority.  Supporting  ship- 
per: Hunter  Mfg..  Inc..  William  E.  Hun- 
ter. President,  Box  707,  201  N.  Main. 
Mackinaw,  m.  61755.  Send  protests  to: 
Patricia  A.  Roscoe.  Transportation  As- 
sistant. Interstate  Commerce  Commis- 
sion. EJverett  McKirJey  Dirksen  Bldg.. 
219  S.  Dearborn  St..  Room  1386.  Chicago, 
ni.  60604. 

No.  MC  113678  (Sub- No.  646TAi,  filed 
December  30,  1976.  Applicant:  CURTIS. 
INC.,  4810  Pontiac  St.,  Commerce  City 
(Denver),  Colo.  80022.  Applicsuit's  rep- 
resentative: David  L.  Metzler,  P.O.  Box 
16004,  Stockyards  Station.  Denver,  Colo. 
80216.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  ti-ansporting :  Textiles, 
carpets,  rugs,  and  related  articles  and 
equipment  used  in  the  installation  of 
carp>eting,  from  Winchester,  Tenn.,  to 
points  in  Nevada,  Idaho,  Montana,  Wyo- 
ming. Colorado.  New  Mexico.  Kansa.s. 
Washington,  Oregon,  California,  Texas 
and  points  in  Nebraska  on  and  west  of 
U.S.  Highway  81.  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shipper:  E  &  B  Carpet  Mills, 
Inc.,  901  Showalter  Ave.,  Dalton.  Ga. 
Send  protests  to:  Herbert  C.  Ruoff,  Dis- 
trict Supervisor,  Interstate  Commerce 
Commission.  721  19th  St..  Denver.  Colo. 

80202. 


No.  MC  117940  I  Sub-No.  205TA),  filed 
December  22.  1976.  Applicant:  NATION- 
WIDE CARRIERS.  INC.,  P.O.  Box  104. 
Maple  Plain,  Minn.  55359.  Applicant's 
representative:  Bruce  A.  Bullock.  530 
Univac  Bldg..  7100  W.  Center  Road. 
Omaha.  Nebr.  68106.  Authority  sought 
to  operate  as  a  common  carrier,  by  mo- 
tor vehicle,  over  irregular  routes,  trans- 
porting: Such  merchandise  as  is  dealt  in 
by  discount  and  variety  stores  (except 
foodstuffs  and  commodities  in  bulk) . 
from  Savannah,  Ga..  to  the  facilities  of 
S.S.  Kresge  Company,  in  Illinois.  Iowa. 
Minnesota.  Missouri  and  Wisconsin,  re- 
stricted to  traffic  originating  at  the 
named  origin  point  and  destined  to  the 
named  facilities,  for  180  days.  Support- 
ing shipper:  S.  S.  Kresge  Company,  3100 
W.  Big  Beaver.  Troy.  Mich.  48084.  Send 
protests  to:  Marion  L.  Cheney,  Trans- 
portation Assistant.  Interstate  Cwnmerce 
Commission.  Bureau  of  Operations.  414 
Federal  Bldg..  and  U.  S.  Courthouse,  110 
S.  4th  St.,  Minneapolis,  Minn,  55401. 

No.  MC  118159  (Sub-No.  193TA) ,  filed 
December  30,  1976.  Applicant:  NA- 
TIONAL REFRIGERATED  -niANS- 
PORT,  P.O.  Box  51366,  Dawson  Station, 
Tulsa,  Okla.  74151.  Applicant's  repre- 
sentative: Neil  A.  DuJardin,  P.O.  Box 
2298.  Green  Bay,  Wis.  54306.  Authority 
sought  to  operate  £is  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Picture  frames,  plastic 
products,  and  related  advertising  mate- 
rials and  supplies,  from  Worcester,  Mass., 
to  points  in  Alabama,  Arkansas,  Califor- 
nia, Delaware,  norida,  Georgia,  Illinois, 
Indiana,  Kansas,  Kentucky.  Louisiana. 
Maryland,  Michigan,  Minnesota.  Missis- 
sippi, Missouri,  Nevada,  North  Carolina. 
Ohio.  Oklahoma.  Oregon,  Pennsylvania, 
South  Carolina,  Tennessee,  Texas,  Vir- 
ginia. West  Virginia  and  Wisconsin  and 
the  District  of  Columbia,  for  180  days. 
Supporting  shipper:  Frem  Corporation. 
P.O.  Box  4,  Webster  Square  Station, 
Worcester.  Mass.  01603.  Send  protests 
to :  Joe  Green.  District  Supervisor,  Room 
240  Old  Post  Office  Bldg.,  215  N.W.  Third 
St..  Oklahoma  City,  Okla.  73102. 

No.  MC  118202  <Sub-No.  66TA).  filed 
December  29,  1976.  Applicant:  SCHULTZ 
TRANSIT,  INC..  P.O.  Box  406.  323  Bridge 
St..  Winona.  Mirm.  55987.  Applicant's 
representative:  Robert  S.  Lee.  1000  First 
National  Bank  Bldg..  Minneapolis.  Minn. 
55402.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Meats, 
meat  products,  meat  by-products  and 
articles  distributed  by  meat  packing- 
houses (except  commodities  in  bulk,  in 
tank  vehicles,  and  hides) .  from  the  plant 
site  and  storage  facilities  of  RoyaJ  Pack- 
ing Company.  Inc.,  located  at  or  near 
National  Stockyards.  National  City.  111., 
to  Danbury  and  Stamford,  Corm.;  Bos- 
ton and  Springfield.  Mass.;  Hawthorne 
and  Patterson.  N.J. ;  New  York  and  Utica, 
NY.;  andi^hiladelphia,  Pa.,  for  180  days. 
Supporting  shipper:  Royal  Packing 
Company.  Inc..  P.O.  Box  156.  St.  Claire 
Ave.,  and  Iceplant  Road,  National  Stock- 
yards,   ni.    62071.    Send    protests    to: 
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Marion  L.  Cheney,  Tiansportation  As- 
sistant, Interstate  Commerce  Commis- 
sion, Bureau  of  Operations,  414  Federal 
Bldg.,  and  U.S.  Courthouse,  110  S.  4th 
St.,  Minneapolis,  Minn.  55401. 

No.  MC  119726  (Sub-No.  78TA>.  filed 
December  27,  1976.  Applicant:  N_A.B. 
TRUCKING  CO.,  INC.,  3220  Bluff  Road., 
Indianapolis,  Ind.  46217.  Applicant's 
representative:  James  L.  Beattey,  130  E. 
Washington  St.,  Suite  1000,  Indianapolis, 
Ind.  46204.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Glass 
containers,  closures,  and  corrugated  car- 
tons, from  the  plantsite  of  Owens-Illi- 
nois, located  at  Alton,  111.,  and  its  ware- 
houses, located  within  40  miles  of  Alton, 
ni.,  in  the  states  of  Missouri  and  Illinois, 
to  Fort  Smith,  Ark.,  for  180  days.  Appli- 
cant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Owens-Il- 
linois, Inc.,  P.O.  Box  1035,  Toledo,  Ohio 
43666.  Bend  protests  to:  Fran  Sterling, 
Transportation  Assistant,  Interstate 
Commerce  Commission,  Federal  Bldg., 
and  U.S.  Courthouse,  46  E.  Ohio  St., 
Room  429,  Indianapolis,  Ind.  46204. 

No.  MC  123819  (Sub-No.  40  TA) ,  filed 
December  29,  1976.  Applicant:  ACE 
FREIGHT  LINE,  INC.,  3359  Cazassa 
Road,  P.O.  Box  16589.  Memphis,  Tenn. 
38116.  Applicant's  representative:  Bill  R. 
Davis,  Suite  101,  Emerson  Center,  2814 
New  Spring  Road,  Atlanta,  Ga.  30339. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  yehicle,  over  Ir- 
regular routes,  transporting:  Bags,  from 
Memphis,  Tenn.,  to  points  in  Illinois,  In- 
diana, Kansas,  Kentucky,  Michigan, 
Missouri,  New  Mexico,  Ohio,  Oklahoma 
and  Texas,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shipper:  McDowell  Indus- 
tries, Inc.,  P.O.  Box  2087,  711  Linden 
Ave.,  Memphis,  Tenn.  38101.  Send  pro- 
tests to:  Allan  D.  McConnell,  Transpor- 
tation Specialist,  Interstate  Commerce 
Commission,  Bureau  of  Operations,  100 
N.  Main  St.,  Suite  2006,  Memphis,  Tenn. 
38103. 

No.  MC  123872  (Sub-No.  62TA) .  filed 
December  28,  1976.  Applicant:  W  &  L 
MOTOR  LINES,  INC..  P.O.  Box  2607. 
State  Road  1148.  Hickory,  N.C.  28601. 
Applicant's  representative:  Allen  E.  Bow- 
man (same  address  as  applicant).  Au- 
thority sought  to  oper&te  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Meat,  meat  prod- 
ucts, meat  by-products  and  articles  dis- 
tributed by  meat  packinghouses  (except 
hides  and  commodities  In  bulk),  from 
the  plantsites  and  storage  facilities  of 
Swift  &  Company,  at  Des  Moines,  Glen- 
wood,  Marshalltown,  Sioux  City,  Iowa 
and  Omaha,  Nebr.;  to  points  in  Virginia, 
North  Carolina,  SouUi  Carolina,  Tennes- 
see (except  Memi^is)  and  points  in 
Georgia  on  and  north  of  U.S.  Highway 
80,  for  180  days.  AjvUcant  has  also  filed 
an  underlying  ETA  seeking  up  to  90  days 
of  operating  autiMHity.  Supporting  ship- 
per: Swift  L  Company,  115  W.  Jacks<Hi 


Blvd..  Chicago,  m.  60604.  Send  protests 
to:  Terrell  Price,  District  Supervisor,  In- 
terstate Commerce  Commission,  Mart 
Office  Bldg.,  800  Briar  Creek  Road.  Suite 
CC516,  Charlotte,  N.C.  28205. 

No.  MC  124328  (Sub-No.  IIOTA),  filed 
December  30,  1976.  Applicant:  BRINK'S 
INCORPORATED,  Suite  710,  One  Cross- 
roads of  Conunerce,  Algonquin  Rd.  and 
Route  53,  Rolling  Meadows,  111.  60008. 
Applicant's  representative:  Richard  H. 
Streeter.  704  Southern  Bldg.,  Washing- 
ton, D.C.  20005.  Authority  sought  to  op- 
erate as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Coin,  currency,  securities,  and  other 
rare  or  valuable  documents  or  items, 
from  Gorham,  N.H.,  to  Lewiston,  Maine, 
under  a  continuing  contract  with  White 
Mountain  Trust  Co.,  for  180  days.  Appli- 
cant has  also  filed  an  underlying  ETTA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  White 
Mountain  Trust  Co.,  Barbara  Brynes. 
Treasurer,  10  Exchange  St.,  C3orham, 
N.H.  03581.  Send  protests  to:  Patricia  A. 
Roscoe,  Transportation  Assistant.  Inter- 
state Commerce  Commission,  Everett 
McKinley  Dirksen  Bldg.,  219  S.  Dearborn 
St.,  Room  1386,  Chicago,  111.  60604. 

No.  MC  128685  (Sub-No.  23TA),  filed 
December  30,  1976.  Applicant:  DIXON 
BROS.,  INC.,  P.O.  Drawer  8,  Newcastle. 
Wyo.  82701.  Applicant's  representative; 
Jerome  Anderscm,  100  Transwestem 
Bldg.,  404  N.  31st  St.,  Billings.  Mont. 
59101.  Authority  soiight  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting :  Processed 
animal  feeds,  in  bulk  and  in  bags,  from 
Morrill  and  Gering,  Nebr.,  to  points  in 
Montana  and  Wycming  and  that  part  of 
the  state  of  South  Dakota  lying  west  of 
the  Missouri  River,  for  180  days.  Appli- 
cant has  also  filed  an  imderlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  John  R. 
Jirdon  Industries,  Inc.,  Morrill,  Nebr. 
69358.  Send  protests  to:  Paul  A.  Naugh- 
ton,  District  Supervisor,  Room  105  Fed- 
eral Bldg.,  and  U.S.  Courthouse,  111  S. 
Wolcott  St.,  Casper.  Wyo.  82601. 

No.  »«P  129613  (Sub-No.  23TA>,  filed 
January  3, 1977.  Applicant:  ARTHUR  H. 
FULTON,  P.O.  Box  86,  Stephens  City, 
Va.  22655.  Applicant's  representative: 
Charles  E.  Creager,  1329  Pennsylvania 
Ave.,  P.O.  Box  1417.  Hagerstown,  Md. 
21740.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Veneer, 
from  Paducah.  ECy.,  and  its  commercleJ 
zone,  to  points  in  Virginia,  North  Caro- 
lina, and  South  Carolina,  tuider  a  con- 
tinuing contract  with  CTramer  Veneers. 
Inc.,  for  180  days.  Supporting  shipper: 
Cramer  Veneers,  Inc.,  Box  1363,  High 
Point.  N.C.  Send  protests  to:  Interstate 
Ctxnmerce  Commission.  12th  and  Con- 
stitution Ave.,  N.W.,  Room  1413.  W.  C. 
Hersman.  District  Supervisor,  Washing- 
ton. D.C.  20423, 

No.  MC  133095  (Sub-No.  126TA) ,  filed 
December  29.  1976.  Api^lcant:  TEXAS 
CONTINENTAL  EXPRESS.   INC..   P.O. 


Box  434.  :.0,  .  -  i..\ss  Blvd.,  Euless. 
Tex.  76039.  Applicant's  representative: 
Kim  G.  Meyer,  1600  First  Federal  Bldg.. 
Atlanta.  Ga.  3''3">3-  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Dated,  printed  publications,  from 
the  warehouse  and  storage  facilities  of 
Magazine  Shipper  AssociatlCHi,  Inc..  at 
or  near  Bridforort.  Conn.,  to  points  in 
Louisiana.  Missouri.  Illinois,  Minnesota. 
Wisconsin.  Iowa.  Nebraska.  Kansas. 
Oklahoma.  Texas,  Colorado,  Utah.  New 
Mexico,  Arizona.  California.  Oregon. 
Washington.  Int^iana.  Kentucky.  Ten- 
nessee, and  Michitran.  for  180  days.  Sup- 
porting shipper'  Maga7ine  Shippers  As- 
sociation, Inc..  955  Union  Ave.,  Bridge- 
port, Conn.  06607.  Send  protests  to:  Rob- 
ert J.  Kirspel,  District  Supervisor.  Room 
9A27  Federal  Bld^..  819  Taylor  St..  Fort 
Worth.  Tex.  76102. 

No.  MC  133689  (Sub-No.  96TA'.  filed 
December  29.  1976.  Applicants  OVER- 
LAND EXPRESS.  INC.,  717  First  St.. 
S.W..  New  Brighton.  Minn.  55112.  Appli- 
cant's representative:  Robert  P.  Sack, 
P.O.  Box  6010,  West  St.  Paul,  Minn. 
55118.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  tn^nsportirvg:  Pallets 
and  pallet  parts,  toonden.  fnxn  the  plant - 
site  and  storsige  facilities  of  Atlanta 
Southern  Corporation.  located  at  or  near 
Loganville,  Ga.,  to  Fremont,  Nebr.:  Aus- 
tin, Minn.;  and  Port  Dodge  and  Ot- 
tvmiwa.  Iowa,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Atlanta  Southern  Cor- 
poration, 7200  Washington  St..  Coving- 
ton. Ga.  30209.  Send  protests  to:  Marion 
L.  Cheney,  Transportation  Assistant.  In- 
terstate Commerce  Commission,  Bureau 
of  Operatl(Mis,  414  Federal  Bldg.,  and  U.S. 
Courthouse.  110  S.  4th  St.,  Minneapolis. 
Minn.  55401. 

No.  MC  133689  (Sub-No.  97TA).  filed 
December  27.  1978.  Applicant:  OVER- 
LAND EXPRESS.  INC..  717  First  St.. 
S.W..  New  Brighton.  Minn.  55112.  Ap- 
plicant's representative:  Robert  P.  Sack. 
P.O.  Box  6010.  West  St.  Pava.  Minn 
55118.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregxilar  routes,  transporting:  Meat, 
meat  products,  meat  by-products,  and 
articles  distributed  by  meat  packing- 
houses, as  described  in  Sections  A  and  C 
of  Appendtx  I  to  the  report  in  Descrip- 
tions in  Motor  Carrier  Certificates.  61 
M.C.C.  209  and  768  (except  hides  tyid 
commodites  in  bulk),  from  the  plantsite 
and  storage  facilities  of  Landy  of  Wis- 
consin, Inc..  located  at  or  near  Eau 
CTlaire,  Wis.,  to  Raleigh.  Durham,  and 
Charlotte.  N.C;  Columbia,  S.C.;  Atlanta 
and  Tucket.  Oa.;  Detroit  and  Livonia. 
-  Mif '^  •  North  Baltimore  and  Cleveland. 
Ohio,  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  (K)a«ting  authority.  Support- 
ing shinier:  Landy  of  Wisconsin,  Inc.. 
Eau  Claire.  "Wis.  54701.  Send  Protests  to: 
Marion  L.  Cbeney,  Tiansportation  As- 
sistant, Intentate  Commerce  Commis- 
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sion.  Bureau  of  Operations,  414  Federal 
BIdg..  and  U.S.  Courthouse.  110  S.  4th 
St.,  Minneapolis,  Minn.  55401. 

No.  MC  134477  (Sub-No.  131TA).  nied 
December  29.  1976.  Applicant:  SCHAN- 
NO  TRANSPORTATION.  INC.,  5  West 
Mendota  Road.  West  St.  Paul,  Minn. 
55118.  Applicant's  representative:  Robert 
P.  Sack.  P.O.  Box  6010,.  West  St.  Paul. 
Minn.  55118.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Fresh  meats  and  packinghouses  products 
'except  hides  and  commodities  in  bulk>. 
from  the  plantsite  and  storage  facilities 
of  Wilson  Foods  Corporation,  located  at 
or  near  Albert  Lea,  Minn.,  to  points  in 
Connecticut.  Massachusetts,  New  Jersey. 
New  York,  and  Pennsylvania,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  oper- 
ating authority.  Supporting  shipper: 
Wilson  Poods  Corporation.  P.O.  Box 
26724.  Oklahoma  City.  Okla.  73126.  Send 
protest.*;  to:  Marlon  K  Cheney,  Trans- 
portation Assistant.  Interstate  Com- 
merce Commission,  Bureau  of  Opera- 
tions. 414  Federal  Bldg.,  and  U.S.  Court- 
house. 110  S.  4th  St.,  Minneapolis.  Minn. 
55401. 

No.  MC  134477  (Sub-No.  132TAi.  filed 
December  29,  1976.  Applicant:  SCHAN- 
NO  TRANSPORTATION,  INC..  5  West 
Mandota  Road.  West  St.  Paul,  Minn. 
55118.  Applicant's  representative:  Robert 
P.  Sack,  P.O.  Box  6010,  West  St.  Paul, 
Minn.  55118.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Meat,  meat  products,  meat  by-products, 
and  articles  dlstrtbtUed  by  meat  pack- 
inghouses as  described  in  Sections  A  and 
C  of  Appendix  I  to  the  report  In  Descrip- 
tions in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk),  from  the  plant- 
site  and  storage  facilities  utilized  by 
Landy  of  Wisconsin.  Inc..  at  or  near  Eau 
Claire.  Wis.,  to  points  in  Connecticut, 
Maine.  Maryland.  Massachusetts,  Mich- 
igan, New  Jersey,  New  York.  Ohio,  Penn- 
sylvania, Rhode  Island,  Virginia,  and 
the  District  of  Columbia,  for  180  days. 
Applicant  has  also  filed  an  underlying 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  Shipper:  Landy  of 
Wisconsin,  Inc.,  Eau  Claire,  Wis.  54701. 
Send  protests  to:  Marlon  L.  Cheney, 
Transportation  Assistant,  Interstate 
Commerce  Commission,  Bureau  of  Oper- 
ations. 414  Federal  Bldg.,  and  U.S. 
Courthouse.  110  S.  4th  St.,  Minneapolis. 
Minn.  55401. 

No.  MC  135874  (Sub-No.  64TA).  filed 
December  29,  1976.  Applicant:  LTL 
PERISHABLES,  INC..  550  E.  5ch  St.. 
South.  South  St.  Paul.  Minn.  55075.  Ap- 
plicant's representative:  Paxil  Nelson 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  common  carrier. 
by  motor  vehicle,  over  Irregular  routes. 
transix>rting:  Frozen  en  products,  from 
the  facilities  of  Heying  Foods.  Inc..  at 
West  Union.  Iowa,  to  points  in  Kansas, 
Missouri.  Minnesota,  Nebraska,  North 
Dakota,   and  South  Dakota,  restricted 
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to  shipments  originating  at  the  named 
origins  and  destined  to  the  named  des- 
tinations, for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Sunnytime  Foods,  Inc., 
8405  Prairie  Ave.,  Des  Moines,  Iowa 
50322.  Send  protests  to:  Marion  L. 
Cheney.  Tiansportation  Assistant,  In- 
terstate Commerce  Commission,  Bureau 
of  Operations,  414  Federal  Bldg.,  and 
U.S.  Courthouse.  110  S.  4th  St.,  Minne- 
apolis. Minn.  55401. 

No.  MC  136212  (Sub.No.  IOTA',  filed 
December  27.  1976.  Applicant:  JENSEN 
TRUCKING  COMPANY,  INC..  P.O.  Box 
349,  Gothenburg,  Nebr.  69138.  Appli- 
cant's Reptresentative:  Frederick  J. 
CoCfman.  521  S.  14th  St..  P.O.  Box  81849, 
Lincoln.  Nebr.  68501.  Authority  sought  to 
operate  a.s  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Meat,  meat  products,  meat  by- 
products. a7id  articles  distributed  by  meat 
packinghouses,  as  described  in  Sections  A 
and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier  Certifi- 
cates, 61  M.C.C.  209  and  766  (except 
hides  and  commodities  in  bulk),  from  a 
point  at  or  near  Dan-,  Nebr.,  to  points  in 
Colorado.  Illinois,  Indiana,  Iowa,  Kansas, 
Michigan.  Minnesota,  Ohio,  and  Wis- 
consin, for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  Darold  E.  Mapes.  TraflBc 
Manager.  Midwestern  Beef.  Inc.,  Platte 
Valley  Division,  P.O.  Box  166,  Cozad, 
Nebr.  69130.  Send  protests  to:  Max  H. 
Johnston,  District  Supervisor,  Interstate 
Commerce  Commission.  285  Federal 
Bldg.,  and  U.S.  Courthouse,  100  Centen- 
nial Mall  North,  Lincoln,  Nebr.  68508. 

No.  MC  136228  (Sub-No.  26TA).  filed 
December  27.  1976.  Applicant:  LUISI 
TRUCK  LINES,  INC.,  P.O.  Box  606,  New 
WaUa  WaUa  Highway  No.  1,  Milton- 
Pieewater,  Oreg.  97862.  Applicant's  rep- 
resentative: Philip  Skofstad,  P.O.  Box 
394,  Gresham,  Oreg.  97030.  Authority- 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Hanging  beef  carcasses, 
fresh,  frozen  meat,  from  Wallula,  Wash., 
to  Portland,  Clackamas,  Sublimity,  Eu- 
gene, and  Medford,  Oreg.,  for  180  days. 
Applicant  has  also  filed  an  luiderlying 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  shipper:  Colum- 
Wa  Foods,  Inc.,  P.O.  Box  826,  Pasco. 
Wash.  99301.  Send  protests  to:  R.  V. 
Dubay,  District  Supervisor,  Bureau  of 
Operations,  Interstate  Commerce  Com- 
mission, 114  Pioneer  Courthouse.  Port- 
land. Oreg.  97204. 

No.  MC  138144  (Sub-No.  15TA».  fiJed 
December  29,  1976.  Applicant:  FRED 
OLSON  CO.,  INC.,  6022  W.  State  St., 
Wilwaukee,  Wis.  53213.  Applicant's  rep- 
resentative: Daniel  C.  SuUivan.  327  S. 
LaSalle  St..  Chicago,  111..  60604,  Author- 
ity sought  to  operate  as  a  common  car-- 
rier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Lumber,  lumber 
products,  lumber  miU  products,  poles, 
posts  and  pilings  (except  commodities  in 


bulk),  from  Beardstown.  111.,  to  Milwau- 
kee and  Green  Bay,  Wis.,  for  180  days. 
Supporting  shipper:  Casswood  Ti-eated 
Products  Company,  R.R.  1,  P.O.  Box 
193B.  Beardstown,  111.  62618.  Send  pro- 
tests to:  Gail  Daugherty,  Transportation 
Assistant,  Interstate  Commerce  Commis- 
sion. Bureau  of  Operations,  U.S.  Federal 
Bldg.,  and  Courthouse,  517  E.  Wiscon- 
sin Ave.,  Room  619,  Milwaukee.  Wis. 
53202. 

No.  MC  139193  (Sub-No.  51TA'.  filed 
December  28,  1976.  Applicant:  ROB- 
ERTS &  OAKE,  INC..  527  E.  52d  St., 
North,  P.O.  Box  1356,  Sioux  Falls,  S.  Dak. 
57101.  Applicant's  representative:  Jacob 
P.  Billig,  Suite  300,  2033  K  St.,  NW.. 
Washington,  D.C.  20006.  Authority 
sought  to  operate  as  a  contract  carrier. 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Frozen  sausage,  from  Sioux 
Falls,  S.  Dak.,  to  points  in  Iowa.  Minne- 
sota, Nebraska,  North  Dakota,  Oregon 
and  Washington,  under  a  continuing 
contract  with  John  Morrell  &  Co,,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  op- 
erating authority.  Supporting  shipper: 
John  Morrell  &  Co.,  208  S.  LaSalle  St , 
Chicago.  111.  60604.  Send  protests  to:  J. 
L.  Hammond,  District  Supervisor,  Inter- 
state Commerce  Commission.  Bureau  of 
Operations,  Room  369,  Federal  Bldg., 
Pierre,  S.  Dak.  57501. 

No.  MC  140010  (Sub-No.  8TA),  filed 
December  27,  1976.  Applicant:  JOSEPH 
MOVING  &  STORAGE  CO.,  INC.,  doing 
business  as  ST.  JOSEPH  MOTOR  LINES, 
573  Dutch  Valley  Road  NE.,  Atlanta. 
Ga.  30309.  Applicant's  representative: 
Richard  M.  Tettelbaum,  Suite  375,  3379 
Peachtree  Road  NE.,  Atlanta,  Ga.  30326. 
Authority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Non-cellular  plas- 
tic sheeting,  in  vehicles  equipped  with 
mechanical  refrigeration,  from  Nash- 
ville, Tenn.,  to  Selma,  Ala.,  under  a  con- 
tinuing contract  with  E.  I.  du  Pont  de 
Nemours  and  Company,  for  180  days. 
Applicant  has  also  filed  an  underlying 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  shipper:  E.  I.  du 
Pont  de  Nemours  and  Company.  Trans- 
portation &  Distribution  Etepartment. 
1007  Market  St.,  WUmington,  Del.  19898. 
Send  protests  to:  Sara  K.  Davis,  Trans- 
portation Assistant,  Bureau  of  Opera- 
tions, Interstate  Commerce  Commission, 
1252  W.  Peachtree  St.  NW.,  Room  546. 
Atlanta,  Ga.  30309. 

No.  MC  140484  (Sub-No.  21TAi.  filed 
December  28,  1976.  Applicant:  LESTER 
COGGINS  TRUCKING.  INC..  P.O.  Box 
69.  2671  E.  Edison  Ave.,  Fort  Myers. 
Fla.  33901.  Applicant's  representative: 
Chester  A.  Zyblut.  366  Executive  Bldg.. 
1030  15th  St.  NW.,  Washington,  D.C. 
20005.  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Electric 
motors,  electric  gear  motors,  power 
transmission  equipment  and  machinery 
and  controllers  or  controller  parts  and 
parts  and  accessories  therefor:  from 
Lawrenceburg.  Ky.,  to  points  in  Arizona. 
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California,  Colorado,  Nebraska.  New 
Mexico,  Oregon,  Utah,  Washington, 
Oklahoma,  Louisiana  and  Texas,  for  180 
days.  Supporting  shipper:  .  Reliance 
Electric  Company,  24701  Euclid  Ave., 
Cleveland,  Ohio  44117.  Send  protests  to: 
Joseph  B.  Teichert,  District  Supervisor, 
Interstate  Commerce  Commission,  Bu- 
reau of  Operations,  Monterey  Bldg., 
Suite  101,  8410  N.W.  53d  Terrace,  Miami, 
Fla.  33166. 

No.  MC  140743  (Sub-No.  14TA) ,  filed 
December  20,  1976.  Applicant:  GORSKI 
BULK  TRANSPORT,  INC.,  21635  E. 
Nine  Mile  Road,  St.  6lalr  Shores,  Mich. 
48080.  Applicant's  representative:  Wil- 
liam B.  Elmer  (same  address  as  appli- 
cant) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Alcoholic 
beverages,  in  bulk,  in  tank  vehicles,  from 
the  International  Boundary  line  between 
the  United  States  and  Canada,  located 
in  Michigan  and  New  York,  to  Bards- 
town,  Ky.,  restricted  to  trafiBc  originat- 
ing at  the  plant  of  Gilbey's  Canada  Lim- 
ited In  Toronto,  Ontario,  and  destined 
to  the  plantsite  of  Barton  Brands,  Inc., 
in  Bardstown,  Ky.,  for  180  days.  Ap- 
plicant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Gilbey's 
Canada  Limited  Assistant  Warehousing 
Manager,  Anthony  Dias,  400  Kipling 
Ave.,  Toronto,  Ontario,  Canada  M8V 
3L2.  Send  protests  to:  James  A.  Augus- 
tya.  District  Supervisor,  Interstate  Com- 
merce Commission,  Bureau  of  Opera- 
tions, 1110  Broderick  Tower,  10  With- 
erell  Ave.,  Detroit,  Mich.  48226. 

No.  MC  140829  (Sub-No.  37TA  > ,  filed 
December  27,  1976.  Applicant:  CARGO 
CONTRACT  CARRIER  CORV.,  P.O.  Box 
206,  U.S.  Highway  20,  Sioux  City,  Iowa 
51102.  Applicant's  representative:  Wil- 
liam J.  Hanlon,  55  Madison  Ave.,  Mor- 
ristown,  N.J.  07960.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Meat,  meat  products  and  meat  by- 
products and  articles  distributed  by 
meat  packinghouses,  as  described  in 
Section  A  of  Appendix  I  to  the  report 
in  Descriptions  in  Motor  Carrier  Cer- 
tificates, 61  M.C.C.  209  and  766  (ex- 
cept commodities  in  bulk),  from  the 
plantsite  or  storage  facilities  utilized  by 
Meilman  Food  Industries,  at  or  near 
Sioux  Falls,  S.  Dak.,  to  points  in  Massa- 
chusetts, New  York  and  Pennsylvania. 
Restriction:  The  operations  authorized 
herein  are  restricted  to  the  transpor- 
tation of  traffic  originating  at  the  named 
origin  and  destined  to  points  in  the 
above-named  destination  States,  for  180 
days.  Applicant  has  also  filed  an  imder- 
lying  ETA  seeking  up  to  90  days  of  op- 
erating authority.  Supporting  shipper: 
Lester  Pucik,  TrafiBc  Manager,  Meilman 
Food  Industries,  P.O.  Box  1465,  Sioux 
Falls,  S.  Dak.  57101.  Send  protests  to: 
Carroll  RusseU,  District  Supervisor,  In- 
terstate Commerce  Commission,  Suite 
620,  110  N.  14th  St..  Omaha,  Nebr. 
68102. 

No.  MC  140875  (Sub-No.  2TA).  filed 
December  30,  1976.  Applicant:  LONG- 


VIEW  HAULING.  INC.,  2401  Cavitt,  P.O. 
Box  3955,  Bryan,  Tex.  77801.  Applicant's 
representative:  EL  Larry  Wdls,  4645  N. 
Central  Expressway,  Dallas.  Tex.  75305. 
Authority  sought  to  CH>erate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Brewers  grain,  liq- 
uid brewers  yeast,  liquid  brewers  grain 
concentrates  and  brewers  grain  mixtures. 
in  bulk,  from  L<»igview,  Tex.,  to  Olive 
Branch,  Miss.,  under  a  continuing  con- 
tract with  Murphy  Products  Co..  Inc.,  for 
180  days.  Applicant  has  also  filed  an  un- 
derlying ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  shipper : 
Murphy  Products  Co.,  Inc.,  124  Dodge 
St.,  Burlington,  Wis.  Send  protests  to: 
John  P.  Mensing.  District  Supervisor. 
8610  Federal  Bldg..  515  Rusk.  Houston, 
Tex.  77002, 

No.  MC  142303  (Sub-No.  ITA'.  filed 
December  29,  1976.  Applicant:  CUTLER 
&  LEE,  INC.,  Route  73  &  Regent  Ave., 
Maple  Shade,  N.J.  08052.  Applicant's  rep- 
resentative: George  A.  Olsen,  69  Tc«inele 
Ave.,  Jersey  City,  N.J.  07306.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Vehicles  for  salvage,  from 
points  in  New  York,  Connecticut,  Perm- 
sylvania,  Delaware  and  Maryland,  to 
South  Plainfield,  N.J.,  under  a  continuing 
contract  with  Fireman's  F\md  Insurance, 
dba  Falcon  Customer  Service  Center, 
Fireman's  Fund  Customer  Service  Cen- 
ter, South  Plainfield,  N.J..  for  180  days. 
Applicant  has  also  filed  an  underlyiiig 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  shipper:  Fireman's 
Fund  Insurance  Co.,  110  Sylvania  Place. 
South  Plainfield,  N.J.  07080.  Send  pro- 
tests to:  Dieter  H.  Harper,  District  Su- 
pervisor, Interstate  Commerce  Commis- 
sion, 428  E.  State  St..  Room  204.  Trenton. 
N.J.  08608. 

No.  MC  142320  (Sub-No.  ITA'.  filed 
December  30, 1976.  Applicant:  FLEMING 
TRANSPORT  CXDMPANY,  Box  337.  Long 
Lake,  Minn.  55356.  Applicants  represent- 
ative: Robert  P.  Sack,  P.O.  Box  6010. 
West  St.  Paul.  Mirm.  55118.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  (D  Agricultural  imple- 
ments  and  parts  and  accessories,  from 
Long  Lake,  Minn.,  to  points  in  Colorado, 
Illinois,  Indiana.  Iowa,  Kansas,  Ken- 
tucky, Michigan,  Missouri,  Nebraska, 
New  York,  North  Dakota,  Ohio,  Okla- 
homa, Pennsylvania,  South  Dakota,  Ten- 
nessee, Vermont,  Virginia,  West  Virginia 
and  Wisconsin;  and  t2i  Parts,  materials 
and  supplies  used  in  the  manufacture  of 
the  commodities  in  di  above  (except 
conunoditles  in  bulk ) ,  fro/n  points  in 
Colorado,  Connecticut,  Illinois,  Indiana. 
Iowa,  Michigan,  Mississippi.  Missoiui, 
Nebraska,  New  Hampshire, 'New  Jersey, 
New  York.  North  Carolina,  North  Dako- 
ta, Ohio,  Oklahoma,  Pennsylvania, 
Rhode  Island,  South  Dakota,  Washing- 
ton and  Wisconsin,  to  Long  Lake,  Minn., 
both  (1)  and  (2)  above  are  under  a  con- 
tinuing contract  with  Fleming  Manufac- 
turing Co.,  Inc.,  for  180  days.  Support- 
ing shipper:  Fleming  Manufacturing  Co., 
Inc.,  Box  337.  Long  Lake.  Minn.  Send 


protests  to:  Iforion  L.  Cheney.  Trans- 
p(xtation  Asststant,  Interstate  Com- 
merce Commtakm,  Bareau  of  Opera- 
tions. 414  Federal  Bldg.  ft  U.S.  Court- 
house. 110  S.  4th  St.,  Minneapolis.  Minn. 
55401. 

No.  MC  143M9  (Sub-No.  3TA'.  filed 
December  28,  1976.  Applicant:  GENE 
WALTERS  AND  CLARK  WURTELE, 
doing  business  as,  M  ft  M  TRUCKING. 
Buchanan,  N.  Dak.  58420.  Applicant's 
representative:  Charles  E.  Johnson,  P.O. 
Box  1982,  Bismarck,  N.  Dak.  58501.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Dry  fertilizer  and 
dry  fertilizer  materials,  in  hopper  bottom 
trailers,  from  Mlimeapolls,  St.  Paul.  Sav- 
age and  Pine  Bend,  Minn.,  to  points  in 
Idaho,  for  180  days.  Applicant  has  also 
filed  an  underljrlng  ETA  seeking  up  to  90 
days  of  operating  authority.  Supporting 
shipper:  Agro  Supply,  Box  20256,  Bill- 
ings, Mont.  59104.  Send  protests  to :  Ron- 
ald R.  Man,  EHstrlct  Supervisor,  Bureau 
of  Operations,  Interstate  Commerce 
Commission,  P.O.  Box  2340.  Fargo,  N. 
Dak.  58102. 

No.  MC  142678TA,  filed  December  23. 
1976.  Applicant:  BREWER'S  CITY 
DOCK,  INC.,  24  Pine  Ave.,  Box  901A, 
Holland.  Mich.  49423.  Applicant's  repre- 
sentative: KEirl  L.  Gottlng,  1200  Bank 
of  Lansing,  Lansing,  Mich.  48933.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Industrial  sand,  in  ' 
bulk,  from  the  facilities  of  the  Nugent 
Sand  Company,  at  Muskegon,  Mich.,  and 
its  commercial  cone,  to  Defiance,  Ohio, 
for  180  days.  Supporting  shipper:  Cen- 
tral Foundry  Dlvteion.  GMC,  77  W.  Cen- 
ter St.,  P.O.  Box  1629,  Saginaw.  Mich. 
48605.  Send  protests  to:  C.  R.  nemming. 
District  Supervisor,  Bureau  of  Opera- 
tions. Interstate  Commerce  CommLssion. 
225  Federal  Bldg.,  Lansing,  Mich.  48933. 

No.  MC  142717  »Sub-No.  1  TA  - .  filed 
December  36.  1976.  Applicant:  DAVID 
LUCAS  AND  ARTEMAS  A.  IRVIN.  do- 
ing business  as,  I.  L.  C.  TRUCKING. 
P.O.  Box  286,  Milesburg.  Pa.  16853.  Ap- 
plicant's representative:  John  M.  Mus- 
selman,  410  Nortti  Third  St..  Harrisburg. 
Pa.  17108.  Authority  sought  to  operate  as 
a  contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Coal,  in 
bulk,  in  dump  vehicles,  from  points  in 
Bald  Eagle  and  Beech  Creek  Townships, 
Clinton  County.  Pa.,  to  the  facilities  of 
New  York  Gas  and  Electric  Power  Com- 
pany, at  Johnson  City,  N.Y.,  for  180 
•days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  oper- 
ating authority.  Supporting  shipper: 
I.  L.  Confer.  P.O.  Box  8.  Milesburg.  Pa. 
16853.  Send  protests  to:  Robert  P. 
Amerine,  District  Supervisor,  Bureau  of 
Operations,  Interstate  Commerce  Com- 
mission. 278  Federal  Bldg.,  P.O.  Box  869,  , 
Harrisburg.  Pa.  17108. 

No.  MC  142761TA,  filed  December  20, 
1976.  Applicant:  OERTRDDZ  RODRI» 
GUEZ,  doing  business  as  ROESUGUEZ 
DELIVERY,  19110  N.W.  42nd  Atc, 
Miami,  Fla.  Applicant's  representative: 


PEDERAL  REGISTER,   VOL.   42,   NO.    12 — TUESDAY,    JANUARY    IR,    1977 


3392-:;430 

John  P  Bond,  2766  Douglas  Road. 
Miami.  Fla.  33133.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregtUar  routes,  transport- 
ing: General  cominodities  (except  the 
transportation  of  said  commodities  in 
bulk.  Classes  A  and  B  explosives,  house- 
hold goods,  livestock,  commodities  re- 
quiring; special  handling  and  special 
equipment  and  cement) .  between  points 
in  Dade  County,  lying  east  of  State 
Road  27.  south  of  State  Road  826,  north 
of  State  Road  94,  and  west  of  the  Atlan- 
tic Ocean:  all  shipments  having  a  prior 
or  subsequent  movement  by  water,  for 
180  days.  Supporting  shippers:  Torino. 
8075  W.  20th  Ave.,  Hialeah,  Fla.  33014. 
Dolphin  Fieight  Forwarders,  Inc..  7372 
N.W.  65th  St.,  Miami.  Fla.  33166,  Ame 
International  Co.,  9925  S.W.  56th  St.. 
Miami.  Fla.  33165.  Send  protests  to: 
Joseph  B.  Teichwt,  District  Supervisor, 
Interstate  Commerce  Commission,  Bu- 
reau of  Operations.  Monterey  Bldg.. 
Suite  101,  8410  N.W.  53rd  Terrace. 
Miami,  Fla.  33166. 

No.  MC  142769TA,  filed  December  27. 
1976.  Applicant:  COLONIAL  REFRIG- 
ERATED TRANSPORTATION.  INC., 
P.O.  Box  168,  Concord,  Tenn.  37922.  Ap- 
plicant's representative:  David  C.  Ven- 
able,  666  Eleventh  St.,  N.W..  Washmg- 
ton,  D.C.  20001.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Such  commodities  as  are  dealt  in  or 
used  by  wholesalers  and  retailers  of 
fabrics  and  serving  supply  stores,  be- 
tween Amarillo,  Tex.,  on  the  one  hand. 
and.  on  the  other,  points  in  the  United 
States  in  and  east  of  North  Dakota,  South 
Dakota.  Nebraska,  Colorado  and  New 
Mexico,  under  a  continuing  contract  with 
Cloth  World,  Inc.,  for  180  days.  Support- 
ing .'shipper:    Cloth  World,   Inc,   206   S. 
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Western  Ave.,  Amarillo,  Tex.  79106,  Send 
protests  to:  Joe  J.  Tate,  District  Super- 
visor, Bureau  of  Operations,  Interstate 
Commerce  Commission,  Suite  A-422  U.S. 
Courthouse,  801  Broadway,  Nashville, 
Tenn,  37203, 

No,  MC  142770  (Sub-No.  1TA>,  filed 
December  29.  1976.  Applicant:  ARTHUR 
L.  KINDT  &  JOHN  Y.  KINDT,  doing 
business  as.  KINDT'S  MOVING  &  STOR- 
AGE, P.O.  Box  1058,  Vernal,  Utah  84078. 
Applicants  representative:  Arthur  L, 
Kindt.  1144  S.  Highway  40,  Vernal,  Utah 
84078.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  (A>  Neio 
finished  or  unfinished  furniture  and 
co7nponcnts  thereof:  'B)  Materials, 
equipment  and  supplies  used  in  the  man- 
ufacture of  furniture;  'A)  from  Fort 
Duchesne.  Utah,  to  points  in  the  United 
States  west  of  the  Mississippi  River  (ex- 
cept Alaska  and  Hawaii)  ;  and  (B)  from 
points  in  the  United  States  west  of  the 
Mississippi  River,  to  Fort  Duchesne. 
Utah,  under  a  continuing  contract  with 
Ute  Indian  Tribe,  dba  Ute  Fab,  Ltd., 
for  180  days.  Applicant  has  also  filed 
an  underlying  ETA  seeking  up  to  90 
days  of  operating  authority.  Supporting 
shipper;  Ute  Indian  Tribe,  dba,  Ute  Fab, 
Ltd.,  Fort  Duchesne,  Utah  84026.  Send 
protests  to:  Lyle  D.  Heifer,  District  Su- 
pervisor. Interstate  Commerce  Commis- 
sion. Bureau  of  Operations,  5301  Federal 
Bldg.,  125  S.  State  St..  Salt  Lake  City. 
Utah  84138, 

No.  MC  142772  <  Sub-No.  1TA>,  filed 
December  29.  1976.  Applicant: 
HRDLICKA  ENTERPRISES,  INC.,  Route 
#7,  Box  59,  Chippewa  Falls,  Wis.  54729, 
Applicant's  representative:  Roderick  A, 
Cameron,  101  N.  Broadway,  Stanley,  Wis, 
54768.  Authority  sought  to  operate  as  a 


common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Building 
atid  roofing  slabs,  tile  and  panels  and 
related  materials,  parts,  supplies  and  ac- 
cessories, from  Cornell,  Wis.,  to  points  in 
Colorado.  Kansas,  Nebraska,  North  Da- 
kota and  South  Dakota,  for  180  days.  Ap- 
plicant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Cornell 
Corporation.  808  S.  Third  St,.  Cornell. 
Wis.  54732,  Send  protests  to:  Marion  L, 
Cheney.  Transportation  Assistant.  Inter- 
state Commerce  Commission.  Bureau  of 
Operations.  414  Federal  Bldg.  &  U,S, 
Courthouse,  110  ^.  4th  St,.  Minneapolis, 
Minn,  55401, 

Passenger  ArpLicAiioN 

No,  MC  142744  <Sub-No.  ITA',  filed 
December  27,  1976.  Applicant:  PACIFIC 
BUILDING,  520  S.W.  YamhiU  St.,  Port- 
land, Oreg.  97204.  Applicant's  represent- 
ative: Robert  R.  Hillis.  400  Pacific  Bldg.. 
Portland,  Oreg.  97204.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  regular  routes,  transport- 
ing: Passeiiqers  and  their  hand  baggage, 
in  commuter  service  between  points  in 
Multnomah,  Wash,,  and  Clackamas 
Counties.  Oreg.,  and  Clark  County. 
Wash,,  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  City  of  Vancouver,  Van- 
couver City  Hall,  210  E.  13th  St.,  Van- 
couver, Wash.  98660.  Send  protests  to: 
A.  E.  Odoms,  District  Supervisor,  Bureau 
of  Operations,  Interstate  Commerce 
Commission,  114  Pioneer  Courthouse,  555 
S,  Yamhill  St,.  Portland.  Oreg,  97204. 
By  the  Commission. 

Robert  L.  Oswald, 

Secretary. 

|FR  Doc  77-1590  Filed  1-17-77:8:45  am] 
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Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART   180 — ARBITRATION   OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

Cautionary  Language  Requirement 

The  Commodity  Futures  Trading  Cora- 
mission  ("Commission")  has  amended 
legiOation  §  180.3(b)  (4)  under  the  Com- 
modity Exchange  Act,  which  requires 
certain  cautionary  language  to  be  in- 
cluded in  any  agreement  between  a  cus- 
tomer and  a  futures  commission  mer- 
chant, floor  broker  or  associated  person, 
in  which  the  customer  agrees  to  arbitrate 
any  future  claim  or  grievance. 

As  originally  adopted,  §  180.3(b)  (4) 
was  introduced  by  a  clause  which  pro- 
vided that  such  customer  agreements 
must  contain  "the  following"  cautionary 
language,  41  FR  42946-47  (September  29, 
1976).  The  amendment  to  §  180.3(b)  (4) 
modifies  the  introductory  clause  to  pro- 
vide that  the  customer  agreement  must 
contain  cautionary  language  "to  the  fol- 
lowing effect."  The  purpose  of  this 
amendment  is  to  facilitate  incorporating 
the  required  cautionary  language  Into 
the  arbitration  agreements  presently 
used  by  futures  commission  merchants 
and  other  registrants  without  necessitat- 
ing the  use  of  the  verbatim  language. 

Several  commentators  said  that  re- 
quiring futures  commission  merchants  to 
use  the  exact  language  specified  in  §  180.- 
3(b)(4)  creates  a  number  of  practical 
problems.  For  example,  one  commenta- 
tor said  that  some  arbitration  agree- 
ments presently  used  by  futiures  com- 
mission merchants  refer  to  the  cus- 
tomer as  "I,"  while  in  the  cautionary 
language  of  §  180.3(b)  (4)  refers  to  the 
customer  as  "you."  To  comply  with  the 
regulation,  one  commentator  said,  some 
futures  conmiisslon  merchants  might 
have  to  rewrite  their  custcnner  agree- 
ments completely.  One  conunentator  also 
suggested  that.  In  the  case  of  a  futures 


commission  merchant  that  Is  also  a  se- 
curities broker,  the  cautionary  language 
should  apply  only  to  a  commodities  ac- 
coimt,  rather  than  both  commodities 
and  securities  accounts,  if  a  single  agree- 
ment is  to  be  used  for  disputes  involving 
both  types  of  accounts. 

The  Commission  Is  persuaded  that 
technical,  non-substantive  deviations 
from  the  cautionary  language  required 
by  §  180.3(b)  (4)  like  those  mentioned 
above  would  not  undermine  the  basic 
purpose  of  §  180.3:  to  ensure  that  the 
use  by  commodity  customers  of  contract 
market  arbitration  or  other  dispute 
settlement  procedures  is  voluntary.  Ac- 
cordingly, that  provision  has  been 
amended  to  permit  registrants  to  make 
such  minor  changes  in  the  cautionary 
language.  However,  the  Commission 
wishes  to  emphasize  that  it  does  not  in- 
tend by  this  amendment  to  authorize  any 
deviations  from  the  text  of  the  caution- 
ary language  required  by  8  180.3(b)  (4) 
which  alters,  in  substance  or  effect,  t^e 
plain  meaning  of  the  language  in  any 
material  respect. 

In  consideration  of  the  foregoing,  the 
Commission  hereby  revises  §  180.3(b)  (4) 
of  Chapter  I,  Title  17  of  the  Code  of 
Federal  Regulations,  as  follows: 

§   180.3       Voluniary    prtM-t-diirr    ami    roni- 
puljtory  payments. 


(b)    ♦   *   * 

(4)  The  customer  agreement  must 
contain  cautionary  language,  printed  In 
large  boldface  type,  to  the  following 
effect: 

WHILE  THE  COMMODiry  FU- 
TURES TRADING  COMMISSION 
(CFTC)  RECOGNIZES  THE  BENEFITS 
OF  SETTTING  DISPUTES  BY  ARBI- 
TRATION, IT  REQUIRES  THAT  YOUR 
CONSENT  TO  SUCH  AN  AGREEMENT 
BE  VOLUNTARY.  YOU  NEED  NOT 
SIGN  THIS  AGREElilENT  TO  OPEN 
AN  ACCOUNT  WITH  [namel  See  17 
CFR  180.1-180.6. 


BY  SIGNING  THIS  AGREEMENT 
YOU  MAY  BE  WAIVING  YOUR  RIGHT 
TO  SUE  IN  A  COURT  OP  LAW,  BUT 
YOU  ARE  NOT  WAIVING  YOUR 
RIGHT  TO  ELECT  AT  A  LATER  DATE 
TO  PRCX:EED  PURSUANT  TO  SEC- 
TION 14  OF  THE  COMMODITY  EX- 
CHANGE ACT  TO  SEEK  DAMAGES 
SUSTAINED  AS  A  RESULT  OF  A  VIO- 
LATION OF  THE  ACT.  IN  THE  EVENT 
A  DISPUTE  ARISES.  YOU  WILL  BE 
NOTIFIED  IF  [name]  INTENDS  TO 
SUBMIT  THE  DISPUTE  TO  ARBITRA- 
TION. IF  YOU  BELIEVE  A  VIOLATION 
OF  THE  COMMODITY  EIXCHANGE 
ACT  IS  INVOLVED  AND  IF  YOU  PRE- 
FER TO  REQUEST  A  SECTION  14 
"REPARATIONS"  PROCEEDING  BE- 
FORE THE  CFTC,  YOU  WILL  STILL 
HAVE  45  DAYS  IN  WHICH  TO  MAKE 
THAT  ELECTION. 


(Sees.  5a(Il)  and  8a  Commodity  Exchange 
Act,  as  amended,  7  U.S.C.  {J7a(n).  12a 
(Supp.  V,  1975).) 

This  amendment  shall  be  effective  im- 
mediately. The  Commission  finds  thai 
the  notice  and  other  public  procedures 
called  for  by  5  U.S.C.  553  (1970)  are  not 
required.  To  begin  with,  the  amendment 
relieves  a  restriction  In  that  registrants 
are  no  longer  required  to  adhere  ver- 
batim to  the  exact  language  contained  in 
§  180.3(b)(4).  The  amendment  will  im- 
ix>se  no  additional  duty  of  siffirmative  ac- 
tion on  anyone,  nor  wiH  Immediate  adop- 
tion impose  a  hardship.  Second,  the 
amendment  is  technical  in  nature  and 
is  similar  in  substance  and  effect  to  ar. 
interpretative  rule. 

Issued  in  Washington  on  Januar\   li< 
1977. 

By  the  Commission. 

William  T.  Baglky. 
Chairman.  Commodity 
Futures  Trading  Commission 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Community  Planning  and  Development 

[  24  CFR  Part  570  ] 

I  [Docket  No.  R-77-2921 

COMMUNITY  DEVELOPMENT  BLOCK 
GRANTS— HOUSING  ASSISTANCE  PLANS 

Notice  of  Proposed  Rulemaking 

The  Department  is  proposing  to 
amend  Chapter  V,  Part  570,  to  provide 
under  §  570.303  (published  on  February 
19,  1976,  41  FR  7503  and  amended  on 
March  16,  1976,  41  FR  11128)  with  re- 
spect to  Housing  Assistance  Plans,  an 
alternative  methodology  for  reducing  the 
estimates  of  housing  assistance  needs  of 
lower-income  families  who  may  be  ex- 
pected to  reside  in  an  applicant  com- 
munity as  a  result  of  existing  or  planned 
employment,  in  those  applicant  com- 
munities, whose  proportion  of  lower-in- 
come families  exceeds  that  of  the  metro- 
politan areas  as  a  whole. 

This  proposed  amendment  does  not  af- 
fect the  basic  methodology  for  calculat- 
ing expected-to-reside  as  prescribed  in 
Paragraph  (c)f2)(ii)  of  S  570.303,  but 
only  alters  the  method  under  Paragraph 
<c)  (2)  (ii)  (A)  by  which  a  community 
may  reduce  its  estimate  because  of  an 
undue  concentration  of  lower-income 
persons.  The  only  cities  affected  by  this 
proposed  amendment  are  tliose  whose 
percentage  of  lower-income  families  ex- 
ceeds that  of  the  metropolitan  area  as  a 
whole. 

Analysis  by  the  Department  of  con- 
tinuing public  comments  concerning  the 
methodology  prescribed  in  the  March  16, 
1976,  i-egulations  for  reducing  estimates 
of  families  with  lower-income  workers 
expected  to  reside  has  indicated  that  the 
current  methodology  does  not  adequate- 
ly :^ke  into  account  the  undue  concen- 
trations of  lower-income  families  in  cer- 
tain communities. 

The  revised  methodology  established 
by  this  proposed  amendment  allows  an 
applicant  community  whose  percentage 
of  lower-income  families  is  at  least  133 
percent  of  the  percentage  of  lower-in- 
come families  in  the  metropolitan  area 
as  a  whole,  to  reduce  to  zero  its  estimate 
of  lower-income  families  with  workers 
who  could  reasonably  be  expected  to  re- 
side in  the  community.  A  community 
whose  percentage  of  lower-income  fami- 
lies is  between  100  and  133  percent  of  the 
percentage  of  lower-income  families  in 
the  metropolitan  areas  as  a  whole,  may 
reduce  its  estimate  of  families  expected 
to  reside  by  three  times  the  percentage 
by  which  its  percentage  of  such  lower-in- 
come families  exceeds  100  percent  of  the 
metropolitan  percentage. 

This  proposed  revision  is  being  pub- 
lished for  a  thirty  day  period  for  public 
comment.  It  is  the  Department's  inten- 
tion to  pjiblish  a  final  rule  as  soon  as  pos- 
sible after  the  expiration  of  the  public 
comment  period  and  following  an  analy- 
sis of  all  comments  and  suggestions. 

Many  communities  have  already  pre- 
pared housing  assistance  plans  to  be  sub- 
mitted with  fiscal  year  1977  community 
development   block   grant   applications. 


PROPOSED   RULES 

Others  will  have  done  so  by  the  time  a 
final  rule  is  published  for  effect.  In  light 
of  that  fact,  the  Depai-trrient  will  accept 
amendments  to  approved  housing  assist- 
ance plans,  at  any  time  during  the  year, 
from  those  communities  that  elect  to 
follow  the  revised  methodology'  for  esti- 
mating housing  assistance  needs  of 
lower-income  families  who  may  be  ex- 
pected to  reside  in  the  community  as  a 
result  of  existing  or  plnnned  employ- 
ment. 

Use  of  the  alternate  nicthodologv  for 
reducing  estimates  ol  families  expected 
to  reside  is  optional  rather  than  man- 
datory. If  a  community  chooses  to 
amend  it,s  approved  housing  assistance 
plan  to  use  the  alternate  methodology, 
it  mast  refer  the  amendment  to  State 
and  areavvide  clearinghouses  for  review 
and  comment  ptir.'^uant  to  S570.300idi. 
and  shall  othenvise  comply  with  5  570- 
305<ai  concerning  i^rogram  amendments. 

Housing  assistance  plans  which  are 
approved  using  the  revised  methodology 
will  not  affect  the  fiscal  year  1977  allo- 
cation or  reallocation  of  housing  assist- 
ance funds,  but  they  will  affect  the  fiscal 
year  1978  allocation.  In  other  words, 
housing  assistance  plans  approved  with 
fiscal  year  1977  community  development 
block  grant  applications,  or  amended  in 
fiscal  year  1977.  will  serve  as  the  basis  for 
the  allocation  of  housing  assistance 
funds  in  fiscal  year  1978. 

The  use  of  the  revised  ETR  figure  as 
the  basis  for  a  finding  of  inconsistency 
under  Review  of  Applications  for  Hous- 
ing Assistance  is  also  limited  during  fis- 
cal year  1977.  If  an  invitation  for  appli- 
cations or  notification  of  fund  availabil- 
ity has  been  issued  prior  to  the  effective 
date  of  this  regulation,  a  community 
could  not  subsequently  amend  its  hous- 
ing assistance  plan  under  this  amend- 
ment and  find  the  housing  applications 
inconsistent  on  the  basis  of  that  revision. 

It  has  been  determined  that  tliis 
change  will  not  have  a  substantial  effect 
upon  the  quality  of  the  environment, 
and  a  statement  to  that  effect  has  been 
prepared  and  is  available  for  inspection 
and  copying  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  Secretary. 
Room  10141,  Department  of  Housing 
and  Urban  Development.  451  7th  Street. 
SW,  Washington,  D.C. 

It  is  hereby  certified  that  the  economic 
and  inflationary  impacts  of  this  pro- 
posed rule  have  been  carefully  consid- 
ered and  evaluated  in  accordance  with 
OMB  Circular  A-107. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
such  written  data,  suggestions,  or  argu- 
ments as  they  may  desire.  All  such  ma- 
terials should  be  filed  with  the  Rules 
Docket  Clerk  at  the  address  listed  above. 
All  comments  received  on  or  before  Feb- 
ruary 21,  1977,  will  be  considered  before 
adoption  of  a  final  rule  in  this  matter. 
Copies  of  all  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  both  before  and  after  the  close  of 
the  comment  period. 

Accordingly,  it  is  proposed  that 
§  570.303(c>  <2i(ii>  i A>  be  revised  as  fol- 
lows : 
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t;  .'>70.303     .\ppliration  requirement. 

»  *  •  •  • 

ic   Housing  assistance  plan.  *    '    * 

i2'    *    *    * 

(li,    •    •    • 

lAi  An  apphcant  community,  within 
a  metropolitan  area,  may  consider  undue 
concentrations  of  lower-income  persons 
in  estimating  the  number  of  lower-in- 
come families  with  workers  already  em- 
ployed in  the  commiuiity  and  living  else- 
where that  could  be  expected  to  reside 
in  the  community.  Applicant  communi- 
ties shall  consider  the  following  in  pre- 
paring such  estimates: 

'  1 '  If  the  proportion  of  the  commu- 
nity's percentage  of  lower-income  fam- 
ilies to  the  metropolitan  area's  per- 
centage is  less  than  100  percent,  the  esti- 
mate of  lower-income  families  expected 
to  reside  shall  not  lt>e  reduced. 

Exarttple:    SMSA    C    Lower-income    familie.-; 

percentage:  24  percent: 
City  CD  Lower-income  families  percentage: 

19  percent; 
City  CD  percentage  SMSA  C  percentage  _  79 

percent 

<2>  If  the  proportion  of  the  commu- 
nity's percentage  of  lower-income  fam- 
ilies to  the  metropolitan  area's  pej<^ 
rentage  is  greater  than  100  perceatTBut 
less  than  133  percent,  the  esfemiate  of 
lower-income  families  expected  to  reside 
may  be  reduced  by  three  times  the  per- 
centage amount  over  100  percent. 

E.iamplc:    SMSA    X   Lower-income    families 
percentage-  10  percent: 

City  XY  Lower-income  families  percentage: 
12  percent; 

City   XY  percentage  SMSA    ■    percentage 
120  jjercent: 

Allowed    reduction    (120    percent  — 100    per- 
cent -20  percent » 3)  =60  percent. 

I  3 »  If  tlie  proportion  of  the  commu- 
nity's percentage  of  lower-income  fami- 
lies to  the  metropolitan  area's  percent- 
age is  greater  than  133  percent,  the  esti- 
mate of  lower-income  families  expected 
to  reside  may  be  reduced  to  zero. 

The  allocation  or  reallocation  of  con- 
tract authority  for  housing  assistance, 
made  in  accordance  with  the  procedures 
provided  at  Part  891,  Review  of  Appli- 
cations for  Housing  Assistance;  Alloca- 
tion of  Housing  Assistance  Poinds,  Sub- 
part D,  will  not  be  adjusted  during  Fis- 
cal Year  1977.  on  the  basis  of  housing 
assistance  plans  which  have  been  ap- 
proved or  amended  using  this  methodol- 
ogy. Fhirthermore,  such  amendments 
shall  not  be  considered,  by  HUD  or  the 
community,  as  grounds  for  a  determina- 
tion of  inconsistency  pursuant  to  Part 
891.  Subpart  B,  for  housing  applications 
which  were  received  in  response  to  an 
invitation  for  applications  or  notifica- 
tion of  fund  availability  issued  prior  to 
the  effective  date  of  this  regulation. 

(Sec.  7(d)  of  the  Deptirtment  of  Housing 
and  Urban  Development  Act.  42  U  S.C 
3535(d).) 

Issued  at  Washington.  D.C.  Janu- 
ary' 11.  1977. 

Roosevelt  Jones. 
Acting  Assistant  Secretary  for 
Community      Planning      and 
Development. 
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Title  29— Labor 

SUBTITLE  A— OFnCE  OF  THE  SECRETARY 
OF  LABOR 

PART  60— IMMIGRATION:   IMMIGRANT 
LABOR  CERTIFICATIONS 

Deletion  of  Part;  Transfer  of  Regulations  to 
20  CFR  Part  656 

Notice  is  hereby  given  that  the  De- 
partment of  Labor,  Employment  and 
Training  Administration,  is  revising  its 
regxilations,  heretofore  pubUshed  as  29 
CFR  Part  60,  on  the  granting  of  labor 
certifications  on  behalf  of  aliens  who  seek 
to  work  permanently  within  the  United 
States.  The  revised  regulations  are  pub- 
lished in  this  issue  as  a  separate  doiSJtt- 
ment  which  redesignates  the  regulations 
aa  20  CFR  Part  656.  This  document  de- 
letes the  present  29  CFR  Part  60— Immi- 
gration: Immigrant  Labor  Certifications, 
effective  February  18, 1977. 

Signed  at  Washington.  D.C.,  this  13th 
day  of  January,  1977. 

^  William  H.  Kolberg. 

Assistant  Secretary  for 
Employment  and  Training. 
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04APTER  V— EMPLOYMENT  AND  TRAIN- 
ING ADMINISTRATION,  DEPARTMENT 
OF  LABOR 

W^RT  656— LABOR  CERTIFICATION  PROC- 
ESS FOR  PERMANENT  EMPLOYMENT 
OF  ALIENS  IN  THE  UNITED  STATES 

Notice  is  hereby  given  that  the  De- 
partment of  Labor,  Employment  and 
TKilnlng  Administration,  is  publishing 
new  regulations  governing  the  labor  cer- 
tification process  for  the  permanent  em- 
ployment of  aliens  in  the  United  States. 
Ihe  regulations,  designated  20  CFR  Part 
656,  replace  the  Department's  previous 
regulations  at  29  CFR  Part  60— Immlgra- 
tiwi:  Immigrant  Labor  Certifications, 
which  are  being  rescinded  in  a  separate 
document  being  published  in  today's 
nn>ERAL  Register. 

The  regulations  are  being  issued  un- 
der section  212(a>(14)  of  the  Immigra- 
tion and  Nationality  Act,  which  provides 
that  certain  aliens  may  not  obtain  a 
visa  for  entry  into  the  United  States  In 
order  to  engage  m  permanent  employ- 
ment unless  the  Secretary  of  Labor  has 
first  certified,  by  granting  a  labor  cer- 
tification, that: 

(1)  There  are  not  sufficient  United 
States  workers  who  are  able,  willing, 
qualified  and  available  to  perform  the 
'vork;  and 

(2)  The  employment  of  the  aliens  will 
mot  adversely  affect  the  wages  and  work- 
kiS  conditions  of  United  States  workers 
similarly  employed. 

The  regulations  set  forth  the  labor 
certification  process  in  detail.  They 
delineate  the  responsibilities  of  the  pub- 
ic employment  service  in  assisting  em- 
^yers  to  find  available  United  States 
workers.  They  also  set  forth  the  respon- 
^illtles  of  employers  who  desire  to  em- 
ploy aliens  on  a  permanent  basis.  For 
example,  such  employers  must  recr\iit 
XJJa.  workers  by  advertising,  through  the 

■)  I 
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pnbllc  employment  service,  and  by  other 
reas<mable  means,  in  order  to  make  a 
good  faith  test  of  U.S.  worker  availabll- 
ity.  An  employer's  advertising,  more- 
over, must  offer  prevailing  wages  and 
working  conditions  so  as  to  avoid  any 
potential  adverse  effect  upon  the  wages 
and  working  conditions  of  U.S.  workers. 

The  regulations  implement  the  Immi- 
gration and  Nationality  Act  Amend- 
ments of  1976  to  the  extent  those  amend- 
ments affect  the  labor  certification 
process. 

The  regulations  implement  the 
amendments  made  to  the  Immigration 
and  Nationality  Act  by  Title  VI  of  the 
Health  Professions  Educational  Assist- 
ance Act  of  1976  to  the  extent  those 
amendments  affect  the  labor  certifica- 
tion process. 

The  regulations  were  published  as 
proposed  rule-making  on  November  5, 
1976  at  41  FR  48938.  Comments  were 
invited  imtil  December  6,  1976.  About 
seventy  persons  and  organizations  sub- 
mitted comments.  The  most  significant 
comments  were  as  follows: 

1.  The  proposed  Schedule  A  included 
only  physical  therapists  who  had  Ph.  Ds 
or  master's  degrees.  The  comment 
process  revealed  that  there  is  a  shortage 
of  U.S.  workers  who  have  bachelor's  de- 
grees in  physical  therapy.  Schedule  A 
has  been  revised  to  include  physical 
therapists  who  have  bachelor's  degrees. 

2.  Some  commenters  requested  a  defi- 
nition of  the  terms  "science"  and  "art " 
for  purposes  of  Group  II  of  Schedule  A. 
The  final  regulations  include  such  a 
definition, 

3.  One  comiment  requested  that  Group 
IV  of  Schedule  A  be  expanded  to  include 
jdiens  who  will  be  engaged  in  the 
United  States  in  managerial  or  executive 
positions  with  the  same  international 
corporations  or  organizations  which  cur- 
rently employ  them.  Such  aliens  have 
been  added  to  Schedule  A,  Group  IV.  In 
addition,  upon  further  discussion  with 
the  INS  and  the  Department  of  State, 
the  words  "specialized  knowledge"  were 
deleted  as  they  represented  too  broad  a 
category  of  aliens  for  Schedule  A  pre- 
determination purposes. 

4.  Some  commenters  suggested  that 
the  documentary  requirements  for 
household  domestic  service  workers  be 
clarified  and  simplified.  This  has  been 
done. 

5.  Some  commenters  stated  that  the 
documentation  requued  by  the  basic  la- 
bor certification  process  put  an  unlawful 
burden  on  employers.  The  Department 
wishes  to  note  that  much  of  the  docu- 
mentation required  of  employers  will  be 
taken  care  of  by  the  filling  out  of  the 
Application  for  Alien  Employment  Cer- 
tification form.  The  regulations  have 
been  revised  to  indicate  that  the  form 
and  its  instructions  will  make  clear  to 
employers  the  extent  of  their  documen- 
tation obligations.  The  Department  also 
wishes  to  note  that,  under  the  statutory 
scheme,  it  is  clear  that  Congress  intended 
that  employers  make  an  effort  to  recruit 
U.S.  workers  before  seeking  to^  employ 
aliens  and  that  the  Department  believes 
that  the  regulations,  which  require  that 


these  efforts  be  documented,  do  not  im- 
pose an  mireasonable  burden  on  em- 
ployers. 

6.  Tlie  House  Subcommittee  on  Im- 
migration, Citizenship,  and  International 
Law  commented  that  the  recent  amend- 
ment, by  Pub.  L.  94-571,  to  sec.  212(a) 
(14)  of  the  Immigration  and  Nationality 
Act  with  respect  to  members  of  the 
"teaching  profession"  was  intended  to 
apply  only  to  educators  at  the  college 
and  university  level,  not  to  all  members 
of  the  teaching  profession.  The  final  reg- 
ulations have  been  revised  in  keeping 
with  the  Congressional  intent. 

7.  Many  commenters  objected  to  the 
proposed  requirement  that  the  employer 
and  the  local  employment  service  office 
recruit  U.S.  workers  for  60  days.  It  was 
pointed  out,  for  example,  that  State  em- 
ployment service  agencies  with"  State- 
wide computerized  Job  Banks  could  re- 
cruit Statewide  rather  quickly.  The  re- 
cruitment period  has  been  reduced  to 
30  days. 

8.  Some  commentators  stated  that  it 
was  contrary  to  sec.  212(a)  (14)  of  the 
Immigration  and  Nationality  Act,  as 
amended  by  Pub.  L.  94-571,  for  Certify- 
ing OfiBcers  to  consider  the  availability 
of  U.S.  workers  outside  the  area  of  in- 
tended employment  who  are  willing  to 
move  to  take  the  job.  The  Department, 
however,  does  not  believe  that  it  was 
Congress'  intent  to  permit  employers  to 
recruit  and  import  aliens  to  take  jobs  and 
to  ignore  or  refuse  to  consider  American 
workers  who  may  live  beyond  commut- 
ing distance  from  the  jobs  but  who  are 
willing  or  will  be  reimbursed  to  move 
to  take  the  jobs. 

9.  Many  commentors  from  Texas  ob- 
jected to  the  removal  of  Nurses  from 
Schedule  A.  Most  of  these  commentors, 
however,  seemed  to  believe  that  the  re- 
moval of  nurses  from  Schedule  A  would 
prohibit  nurses  from  entering  the  coun- 
try for  work  purposes.  This,  however,  is 
not  the  case.  Nurses  may  still  enter  the 
U.S.  as  immigrants  through  the  regular 
labor  certification  route  or  as  nonimmi- 
grants thi-ough  the  temporary  immigra- 
tion procedures  administered  by  the  Im- 
migration and  Naturalization  Service. 

10.  Some  commentors  objected  to  the 
exclusion  from  Schedule  A,  Group  III. 
of  persons  with  religious  commitments 
who  work  in  non-religious  occupations 
such  as  nursing  and  teaching.  Group  III 
has  been  revised  to  include  persons  with 
a  religious  commitment  who  will  work 
for  non-profit  religious  organizations. 

11.  Some  commenters  objected  to  the 
definition  of  "agent"  which,  as  proposed. 
Included  an  attorney.  The  regu^tions 
have  been  revised  to  clarify  this  point. 
Attorneys  may  be  agents,  but  need  not 
necessarily  be  agents. 

12.  One  commenter  suggested  that 
prior  experience  be  required  for  aliens 
seeking  certification  for  Schedule  A 
Group  m  religious  occupations.  This 
suggestion  has  been  accepted.  The  re- 
quirement for  2-yeajs  experience  for 
these  religious  occupations  is  Uie  same 
requlremMit  aa^tbat  for  the  "priest  and 
minister"  "specW  Immigrant"  set  forth 
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at  sec.   101  (a)  (27)  (D)  (i)   of  the  Immi- 
gration and  Nationality  Act. 

13.  One  commentator  suggested  that 
it  was  unlawful  for  the  DepKartment  to 
require  that  professionals  have  a  job 
offer  before  they  may  receive  a  labor 
certification.  The  Department,  however, 
lias  always  believed  that  it  could  require 
.job  offers  of  any  alien  seeking  to  become 
the  beneficiary  of  a  labor  certification 
as  a  reasonable  method  of  carrying  out 
the  Secretary's  statutory  obligation. 
Heretofore  the  Department,  recognizing 
that  professionals  were  not  required  to 
have  prearranged  employment  in  order 
to  obtain  a  visa,  had  decided  not  to  re- 
quire a  job  offer  for  a  labor  certification. 
However,  it  has  been  the  Department's 
experience,  that  it  is  very  difficult  to 
adequately  determine  the  availability  of 
U.S.  workers  without  a  job  opportunity 
to  which  U.S.  workers  may  be  referred. 
Nor.  absent  a  specific  job  opportunity, 
can  the  adverse  effect  of  an  alien's  em- 
ployment of  similarly  employed  U.S. 
workers  be  adequately  determined.  It 
should  be  noted  too  that  Pub.  L.  94-571 
recently  amended  the  Immigration  and 
Nationality  Act  and  ttiat  the  law  now 
requires  prearranged  employment  for 
professionals  for  purposes  of  obtain- 
ing an  employment  related  preference 
status. 

14.  Some  commenters  requested  tliat 
the  Department  set  forth  standards  for 
determining  whether  or  not  an  alien  was 
of  "exceptional  ability"  for  Schedule  A. 
Group  II  purposes.  The  Department  has 
added  detailed  requirements  for  docu- 
mentation for  the  purposes  of  showing 
exceptional  ability.  It  Is  intended  that 
such  aliens  have  tntematlcmal  recogni- 
tion and  other  evidence  of  their  excep- 
tional ability.  Such  aliens  should  be  so 
far  above  the  average  members  of  their 
field  that  they  will  clearly  be  an  asset  to 
the  United  States. 

15.  One  commenters  stated  that,  since 
there  are  a  great  many  performing  artists 
who  are  unemployed  in  the  VS.  today, 
artists  of  exceptional  ability  should  not 
be  placed  on  Schedule  A.  The  Depart- 
ment has  taken  this  category  of  aliens 
off  of  Schedule  A. 

16.  Some  commenters  objected  to  the 
statement  in  the  preamble  to  the  pro- 
posed regulations  wherein  the  Depart- 
ment reasserted  its  belief  that  labor  cer- 
tification determinations  were  not  judi- 
cially reviewable  under  the  Administra- 
tive Procedure  Act.  Both  the  House  and 
the  Senate  Reports  on  the  1976  amend- 
ments to  the  Administrative  Procedure 
Act  note  favorably  Professor  Davis'  testi- 
mony that  the  Congress  never  intended 
the  Administrative  Procedui'e  Act  to  be 
jurisdictional.  The  Reports,  however, 
note  that  several  Courts  of  Appeals  have 
held  otherwise  in  an  effort  to  avoid  the 
harshness  of  the  sovereign  immunity 
doctrine.  The  1976  amendments,  in  limit- 
ing sovereign  immunity,  leave  the  de- 
fense of  "agency  discretion"  untouched 
<  see  p.  12  of  H.  Rpt.  94-1656) .  The  la&or 
certification    determination    under   sec. 


2 12  <  a)  (14^  of  the  Immigration  and  Na- 
tionality Act  is  clearly  an  acticm  com- 
mitted to  agency  discretion,  and  is  clearly 
exempted  from  judicial  review  under  the 
provisions  of  the  Administrative  Proce- 
dure Act. 

The  Department  would  like  to  note 
that  regional  Certifying  Officers  have 
been  notified  by  telegraphic  instruction 
to  implement  the  amendments  to  sec 
212<ai  (14>  of  the  Immigration  and  Na- 
tionality Act  made  by  Pub.  L.  94-571  as 
of  the  effective  date  of  those  statutory 
amendments. 

Accordingly.  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  by  add- 
ing a  new  Part  656.  effective  Februarj'  18. 
1977  for  all  labor  certifications  filed  pm-- 
suant  to  the  requirements  of  these  reg- 
ulations at  any  Consular  or  Immigration 
office  or  at  any  local  employment  service 
office  on  or  after  the  effective  date  of  this 
Part  f applications  filed  prior  to  Feb.  18. 
1977  will  be  processed  pursuant  to  the 
prior  regulations  at  29  CFR  Part  60'  to 
read  as  follows: 

Subpart  A — Purpose  and  Scope  of  Part  656 

Sec. 

656.1     Purpose  and  scope  of  Part  656. 

65G  2  Description  of  the  Immigiration  and 
Nationality  Act  and  of  the  Depart- 
ment of  Labor's  role  thereunder. 

Subpart  B — Occupational  Labor  Certification 
Determinations 


653.10 
656.11 


Schedule  A. 
Schedule  B 


Subpart  C — Labor  Certification  Process 

656.20  Introduction. 

656.21  Basic  labor  certification  application 

process. 

656.22  -Applications   for   labor  certlfication.s 

for  Schedule  A  occupations. 
656  23     -Applications  for  labor  certifications 
fo     Schedule    B   occupations:    re- 
quests for  waivers  from  Schedule 
B 

656.24  Labor  certification  determinations 

656.25  Procedures    foUowing    a    labor    cer- 

tification determination. 

656.26  Administrative-judicial  review  of  de- 

nials of  labor  certification. 

656.27  Hearings. 

656.28  Document  transmittal  following  the 

granting  of  a  labor  certification. 

656.29  Filing  of  a  new  application  after  the 

denial  of  a  labor  certification. 

656.30  Validity  of  and  invalidation  of  labor 

certifications. 

656  31  Labor  certification  applications  in- 
volving fraud  or  willful  misrepre- 
sentation. 

656.32     Fees  for  services  and  document-s. 

Subpart  D — Determination  of  Prevailing  Wage 

656.40  Determination  of  prevailing  wage  for 
labor  certification  purposes 

Subpart  E — Definitions 

656.50  Definitions,  for  purposes  of  thi.s  Part, 
of  terms  used  in  this  Part. 

Subpart   F — Addresses   of   Department   of   LJibor 
Regional  Offices 

656  60  Addresses  of  Department  ol  Labor 
regional  offices. 

AtTTHORrry:  Sec.  212<ai  (14)  of  the  Immi- 
gration and  Nationality  Act.  8  U.S.C.  1101 
et  seq.;  Wagner-Peyser  Act  of  1933.  as 
amended.  29  U  SC.  49  et  seq  .  luile.ss  other- 
wise noted. 


Subpart  A — Purpose  and  Scope  of  Part 
656 

§  636. 1      Purpose  and  s<-c»pe  of  Part  636. 

ta>  Under  section  212(a>(14)  of  the 
Immigration  and  Nationality  Act  iAct> 
certain  aliens  may  not  obtain  a  visa  for 
entrance  into  the  United  States  in  order 
to  engage  in  permanent  employment  un- 
less the  Secretary  of  Labor  has  first 
certified  to  the  Secretary  of  State  and 
to  the  Attorney  General  that: 

1 1  •  There  are  not  sufficient  United 
States  worker.s.  who  are  able,  willing. 
qualified  and  available  at  the  time  of  ap- 
plication for  a  visa  and  admission  into 
the  United  States  and  at  the  place  where 
the  alien  is  to  perform  the  work,  and 

i2i  The  employment  of  the  alien  will 
not  adversely  affect  the  wages  and  work- 
ing conditions  of  United  States  workei's 
similarly  employed. 

•  bi  The  regulations  imder  this  Part 
set  forth  the  procedures  whereby  such 
immigrant  labor  certifications  may  be 
applied  for.  and  given  or  denied. 

§  6."<».2  Dt-M-ripliuii  of  l!ie  Ininii^ralioii 
ami  Naiionalil>  .\*-l  and  of  tiir  !)«'- 
piirlnieni  of  labor's  role  lliorrund«T. 

(ai  ai  Description  of  the  Act.  The  Im- 
migration and  Nationality  Act  <Act) 
regulates  tlie  admission  of  aUens  mto  the 
United  States.  The  Act  designates  the 
Attorney  General  and  the  Secretary  ol 
State  as  the  principal  administrators  of 
its  provisions. 

(21  The  Immigration  and  Naturaliza- 
tion Sen'ice  »INS)  performs  most  of  the 
Attorney  General's  functions  under  the 
Act. 

t3i  The  Consular  offices  of  the  De- 
partment of  State  throughout  the  world 
are  generally  the  initial  contact  for 
aliens  in  foreign  countries  who  wish  to 
come  to  the  United  States.  These  offices 
determine  the  type  of  visa  for  whicli 
aliens  may  be  eligible,  obtain  visa  eh^'i- 
bility  documentation,  and  issue  visas. 

<b>  Burden  of  proof  under  the  Act 
Section  291  of  the  Act  states,  in  pertinent 
part,  that: 

Whenever  any  person  makes  application  fiT 
a  visa  or  any  other  docviment  required  for 
entry,  or  makes  application  for  admission,  cy 
otherwise  attempts  to  enter  the  United 
States,  the  burden  of  proof  shall  be  upon 
such  person  to  establish  that  he  is  eligible  io 
receive  such  visa  or  such  document,  or  is  not 
'  subject  to  e.xclusion  tuider  any  provision  nt 
this  Act   •    •    • 

ic>  Numerical  limitations  07i  inuni- 
grant  visas  under  the  Act.  1 1  >  Immigrant 
visas  may  be  given  only  on  an  individual 
basis: 

<2i  Except  for  immediate  relatives  of 
U.S.  citizens,  to  whom  no  numerical  re- 
striction appUes.  only  290,000  immigrant 
visas  may  be  issued  in  each  fiscal  year, 
of  which 

•  ii  No  more  than  120.000  may  be  is- 
sued to  immigrants  bom  in  the  Western 
Hemisphere; 

<ii>  No  more  than  170,000  may  be  is- 
sued to  immigrants  bom  in  the  Eastern 
Hemisphere;  and 
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(iii)  No  more'  than  20,000  may  be  ftB- 
sued  to  immigrants  bom  In  a  single 
country. 

<3)  No  numerical  restriction  exists  on 
the  number  of  labor  certifications  which 
may  be  issued  by  the  Department  of 
liabor  in  any  year. 

(d)  Visa  preferences  incltiding  non- 
preference  stattLS.  (1)  Under  section  203 
of  the  Act  certain  immigrants  are  eligible 
for  preferences  in  obtaining  visas.  The 
INS  has  responsibility  for  determining 
whether  such  aliens  qualify  for  prefer- 
ences. The  preferences  for  which  an  im- 
migrant may  be  eligible  are : 

(1)  First,  second,  fourth  and  fifth  pref- 
erences, which  require  a  close  family 
relationship  between  the  alien  and  a 
United  States  citizen  or  permanent  resi- 
dent alien  of  the  United  States; 

(11)  Third  preference,  which  requires 
that  the  alien's  services  be  sought  by  an 
employer,  and  that  the  alien  be  a  quali- 
fied member  of  a  profession  or  a  person 
who.  because  of  exceptional  ability  in  the 
sciences  or  the  arts,  will  substantially 
benefit  prospectively  the  national  econ- 
omy, cultural  Interests,  or  welfare  of 
the  United  States: 

(iil)  Sixth  preference,  which  requires 
that  the  alien  be  capable  of  performing 
some  specific  kind  of  skilled  or  unskilled 
labor,  which  is  not  of  a  temporary  or 
seasonal  nature,  and  for  which  a  short- 
age of  employable  and  willing  persons 
exists  In  the  United  States;  and 

(iv)  Seventh  preference,  which  re- 
quires that  the  alien  have  a  refugee 
status  as  described  at  section  203  < a)  (7) 
of  the  Act. 

(2)  Under  section  203(a)(8)  of  the 
Act  aliens,  who  are  not  inmiediate  rela- 
tives of  U.S.  citizens,  and  who  are  not 
eligible  for  one  of  the  preferences  de- 
scribed in  paragraph  (d)(1)  of  this  sec- 
Uan,  may  be  eligible  for  a  nonpreference 
statxis  and  obtain  visas  strictly  in  chrono- 
logical order. 

(e)  Role  of  the  Department  of  Labor. 
(1)  The  role  of  the  Department  of  Labor 
under  the  Act  derives  from  section  212 
<a)(14),  which  provides  that  certain 
aliens  who  seek  to  immigrate  to  ihe 
United  States  for  the  purpose  of  employ- 
ment In  the  United  States  are  not  eligible 
for  a  visa  and  shall  be  excluded  unless 
the  Secretary  of  Labor  has  first  certified 
to  the  Secretary  of  State  and  to  the  At- 
torney General  that: 

(i)  There  are  not  sufficient  United 
States  workers,  who  are  able,  willing, 
qiualtfled  and  available  at  the  time  at  ap- 
pllcfttlon  for  a  visa  and  admission  into 
the  United  States  and  at  the  place  where 
the  alien  is  to  perform  the  work,  and 

(11)  The  employment  of  the  alien  will 
not  adversely  affect  the  wages  and  work- 
ing conditions  of  United  States  workers 
similarly  employed. 

(2)  This  certiflcaticMi  Is  referred  to  in 
this  Part  as  a  "labor  certification". 

(3)  Aliens  required  to  be  a  beneficiary 
of  a  labor  certification  by  section  212(a) 
(14)  of  the  Act  are: 

(i)  Aliens  who  are  eligible  for  a  non- 
preference  status  as  described  in  para- 
graph (d)  (2)  of  this  section;  and 

(11)  Aliens  who  are  eligible  for  third 
or  sixth  preferences  described  in  para- 
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graphs  (d)  (1)  (11)  and  (d)  (1)  (iii)  of  this 
section. 

(4)  Tlie  Department  of  Labor  Issues 
labor  certifications  fcH*  both  the  tempo- 
rary and  permanent  employment  of 
aliens  in  the  United  States.  The  regula- 
tions under  this  Part  apply  only  to  labor 
certifications  for  permanent  employment. 

Subpart  B — Occupational  Labor 
Certification  Determinations 

§656.10     Schedule  .\. 

The  Administrator,  United  States  Em- 
ployment Service,  (Administrator)  has 
determined  that  there  are  not  sufficient 
United  States  workers  who  are  able,  will- 
ing, qualified  and  available  for  the  occu- 
pations listed  below  on  Schedule  A  and 
that  the  wages  and  working  conditions 
of  the  United  States  workers  similarlj 
employed  will  not  be  adversely  affected 
by  the  employment  of  aliens  in  Schedul* 
A  occupations: 

SCIIEDTJLE   A 

( a )   Group  I : 

( 1 )  Persons  who  have  received  an  advanced 
degree  (equivalent  to  a  Ph.D.  or  master"$ 
degree  conferred  by  a  United  States  colleg* 
or  university)  in  any  of  the  following  spe» 
cialtles  from  an  institution  of  higher  learn- 
ing accredited  In  the  country  where  the  de? 
gree  was  obtained: 

(1)  Dietetics; 

(2)  Persons  who  have  received  a  degre* 
(equivalent  to  a  bachelor's  degree  conferred 
by  a  United  States  college  or  university)  in 
any  of  the  following  specialties  from  an  In- 
stitution of  higher  learning  accredited  in 
the  country  in  which  the  degree  wa.s  ob- 
tained: I 

(i)  Physical  Therapy.  ' 

(3)  Definitions  of  Group  I  occupations: 
(i)     "Dietetics"    means    the    occupation 

which  involves  the  application  of  the  prin- 
ciples of  nutrition  to  plan  menus  and  dletB 
and  direct  the  preparation  and  serving  of 
meals.  This  occupation  Includes  activltiee 
involved  with  service  programs  designed  to 
feed  individuals  and  groups  with  special  nu- 
tritional requirements  in  schools,  restau- 
rants, and  other  Institutions,  and  participa- 
tion m  research  In  the  field  of  nutrition. 

(ii)  "PhyBlcal  Therapy"  means  the  occupa- 
tion which  Involves  the  treatment  of  pa- 
tients with  dlsabUitles,  disorders  and  injuries 
to  relieve  pain,  develop  or  restore  function, 
and  maintain  performance,  using  physical 
means  such  as  exercise,  massage,  heat,  water, 
light,  and  electricity,  as  prescribed  by  a  medi- 
cal doctor. 

(b)  Group  II: 

Aliens  (except  for  aliens  in  the  performing 
arts)  of  exceptional  ability  in  the  sciences  or 
arts  Including  college  and  university  teacb- 
ers  of  exceptional  ability  who  have  be«n 
practicing  their  science  or  art  during 
the  year  prior  to  application  and  who  Intend 
to  practice  the  same  science  or  art  In  tlie 
United  States.  For  purposes  of  this  group,  tUe 
term  "science  or  art"  means  any  field  of 
luiowledge  and/or  skill  with  respect  to  whldh 
colleges  and  universities  comsnonly  offer  spe- 
cialized courses  leading  to  a  degree  In  tJie 
Imowledge  and/rar  skill.  An  alien,  however, 
need  not  have  studied  at  a  college  or  uni- 
versity m  order  to  qualify  for  the  Group  II 
occupation. 

(c)  Group  in: 

(1)  Aliens  who  seek  admission 
United  States  In  order  to  perform  a  religions 
occupation,  such  as  the  preaching  or  teach- 
ing of  religion;  and 

(2)  Aliens  with  a  religious  commltmie&t 
who  seek  admission  Into  the  United  States 


to    tie 


in  order  to  work  for  a  nonprofit  religious  or- 
ganization. 

(d)  Group  IV: 

( 1 )  Aliens  who  have  been  admitted  to  the 
United  States  in  order  to  work,  and  who  are' 
currently  working.  In  managerial  or  executive 
positions  with  the  same  International  cor- 
porations or  organizations  with  which  they 
were  continuously  employed  for  one  year  be- 
fore they  were  admitted;  and 

(2)  Aliens  who  will  be  engaged  in  the 
United  States  in  manag?rlal  or  executive 
positions  writh  the  same  international  cor- 
porations or  organizations  with  which  they 
have  been  continuously  employed  for  the  im- 
mediately prior  year. 

§656.11      Schedule  B. 

(a)  The  Administrator  has  determined 
that  there  generally  are  sufficient  United 
States  workers  who  are  able,  willing, 
qualified  and  available  for  the  occupa- 
tions listed  below  on  Schedule  B  and  that 
the  wages  and  working  conditions  of 
United  States  workers  similarly  employed 
will  generally  be  adversely  affected  by  the 
empl03m;ient  in  the  United  States  of  aliens 
in  Schedule  B  occupations : 

SCHEDULK   B 

( 1 )  Assemblers 

(2)  Attendants,  Parking  Lot 

(3)  Attendants    (Service   Workers   such   as 

Personal  Service  Attendants,  Amuse- 
ment and  Recreation  Service  Attend- 
ants) 

(4)  Automobile  Service  Station  Attendants 

(5)  Bartenders 

(6)  Bookkeepers  II 

( 7 )  Caretakers 

(8)  Cashiers 

(9)  Charworkers  and  Cleaners 

(10)  Chauffeurs  and  Taxlcab  Drivers 

( 11 )  Cleaners.  Hotel  and  Motel 

(12)  Clerks,  General 

(13)  Clerks,  Hotel 

(14)  Clerks  and  Checkers,  Grocery  Stores 

(15)  Clerk  Typists 

(16)  Cooks,  Short  Order 

(17)  Counter  a>d  Fountain  Workers 

(18)  Dining  Room  Attendants 

(19)  Electric  Truck  Ox)erators 

(20)  Elevator  Operators 

(21)  Ploorworkers 

(22)  Groundskeepers 

(23)  Guards 

(24)  Helpers,  any  Industry 

(25)  Hotel  Cleaners 

(26)  Household  Domestic  Service  Workers 

(27)  Housekeepers 

(28)  Janitors 

(29)  Key  Punch  Operators 

(30)  KltobeH  WorkeK 

(31)  Laborers,  Common 

(32)  Laborers,  Farm 

(33)  Laborers,  Mine 

(34)  Loopers  and  Toppers 

(35)  Material  Handlers 

(36)  Nurses'  Aides  and  Orderlies 

(37)  Packers,  Markers,  Bottlers,  and  Related 

(38)  Porters 

(39)  Receptionists 

(40)  Sailors  and  Deck  Hands 

(41)  Sales  Clerks,  General 

(42)  Sewing  Machine  Operators  and  Hand- 

stitchers 

(43)  Stock  Boom  and  Warebouae  Workers 

(44)  Streetcar  and  Bus  Conductors 

(45)  Telephone  Operators 

(46)  Truck  DrlTWS  and  Tractor  Drivers 

(47)  Typists,  Lesser  Skilled 

(48)  Ushers,  Recreation  and  Amusement 

(49)  Yard  Workers 

(b)  DescriptUms  of  Schedule  B  occu' 
pations.  (1)  "Aaseniblenr  perform  one 
or  more  repetltlTe  tasks   to  assembto 
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components  and  subassemblies  using 
hand  or  prawer  tools  to  mass  produce  a 
variety  of  components,  products  or  equip- 
ment. TTiey  perform  such  activities  as 
riveting,  drilling,  filing,  bolting,  solder- 
ing, spot  welding,  cementing,  gluing, 
cutting  and  fitting.  They  may  use  clamps 
or  other  work  aids  to  hold  parts  during 
assembly,  inspect  or  test  components,  or 
tend  previously  set-up  or  automatic  ma- 
chines. 

(2)  "Attendants,  Parking  Lot"  park 
automobiles  for  customers  in  parking  lots 
or  garages  and  may  collect  fees  based 
on  time  span  of  parking. 

(3)  "Attendants  (Service  Workers 
srich  as  Personal  Service  Attendants. 
Amuseynent  and  Recreation  Service  At- 
tendants)" perform  a  variety  of  routine 
tasks  attending  to  the  personal  needs 
of  customers  at  such  places  as  amuse- 
ment parks,  bath  houses,  clothing  check- 
rooms, and  dressing  rooms,  including 
such  tasks  as  taking  and  issuing  tickets, 
checking  and  issuing  clothing  and  sup- 
plies, cleaning  premises  and  equipment, 
answering  inquiries,  checking  lists,  and 
maintaining  simple  records. 

(4)  "Automobile  Service  Station  At- 
tendants" service  automotive  vehicles 
with  fuel,  lubricants,  and  automotive 
accessories  at  drive-in  service  facilities; 
may  also  compute  charges  and  collect 
fees  from  customers. 

(5)  "Bartenders"  prepare,  mix,  and 
dispense  alcoholic  beverages  for  con- 
sumption by  bar  customers,  and  compute 
and  collect  charges  for  drinks. 

(6)  "Bookkeepers  II"  keep  records  of 
one  facet  of  an  establishment's  financial 
transactions  by  maintaining  one  set  of 
books;  specialize  in  such  areas  as  ac- 
counts-payable, accounts-receivable,  or 
interest  accrued  rather  than  ^  complete 
set  of  records. 

(7 1  "Caretakers"  perform  a  combina- 
tion of  duties  to  keep  a  private  home 
clean  and  in  good  condition  such  as 
cleaning  and  dusting  furniture  and  fur- 
nishings, hallways  and*  lavatories ;  beat- 
ing, vacuuming,  and  scrubbing  rugs: 
washing  windows,  waxing  and  polishing 
floors :  removing  and  hanging  draperies ; 
cleaning  and  oiling  furnaces  and  other 
equipment;  repairing  mechanical  and 
electrical  appliances;  and  painting. 

( 8 )  "Cashiers"  receive  payments  made 
by  customers  for  goods  or  services,  make 
change,  give  receipts,  operate  cash  reg- 
isters, balance  cash  accounts,  prepaie 
bank  deposits  and  perform  other  related 
duties. 

19 1  'Charworkers  and  Cleaners"  keep 
the  premises  of  commercial  establish- 
ments, office  buildings,  or  apartment 
houses  in  clean  and  orderly  condition  by 
perfo^Knng,  according  to  a  set  routine, 
such  ta^kg  as  mopping  and  sweeping 
floors.  dustH>g  and  polishing  furniture 
and  fixtures,  and  vacuuming  rugs. 

(10 )  "Chauffews  and-  Taxicab  Drivers ' ' 
drive  automobiles  to  convey  passengers 
according  to  the  passengers'  instructions. 

( 11 )  "Cleaners.  Hotel  and  Motel"  clean 
hotel  rooms  and  halls,  sweep  and  mop 
floors,  dust  fumitare,  empty  wastebas- 
kets,  and  make  beds. 

(12)  "Clerks,  General"  perform  a 
variety  of  routine  clerical  tasks  not  re- 


quiring knowledge  of  systems  or  proce- 
dures such  as  copying  and  posting  data, 
proofreading  records  or  forms,  counting, 
weighing,  or  measuring  material,  routing 
correspondence,  answering  telephones, 
conveying  messages,  and  running 
errands. 

( 13  >  "Clerks,  Hotel"  perform  a  variety 
of  routine  tasks  to  serve  hotd  guests 
such  as  registering  guests,  di^iensing 
keys,  distributing  mail,  collecting  pay- 
ments, and  adjustmg  complaints. 

(14  >  "Clerks  and  Checkers.  Grocery 
Stores  '  itemize,  total,  and  receive  pay- 
ments for  purchases  in  grocerj-  stores. 
usually  using  cash  registers:  often  assist 
customei-s  in  locating  items,  stock 
shelves,  and  keep  stock-control  and  sales- 
transaction  records. 

(15'  "Clerk  Typists"  perform  general 
clerical  work  wliich.  for  the  majority  of 
duties,  requires  the  use  of  typewritei's : 
perform  such  activities  as  tsT^ing  i-cports. 
bills,  application  forms,  shipping  tickets, 
and  other  matters  from  clerical  records, 
filing  records  and  reports,  posting  infor- 
mation to  records,  sortiqg  and  distribut- 
ing mail,  answering  phctoes  and  similar 
duties. 

(16 1  "Cooks — Short  Order"  prepai-e 
and  cook  to  order  all  kinds  of  short- 
prepaiation-time  foods:  ma>-  perform 
such  activities  as  cai-ving  meats,  filling 
ordei-s  from  a  steamtable.  preparing 
sandwiches,  salads  and  beverages,  and 
serving  meals  over  a  counter. 

(17 1  "Counter  and  Fountain  Work- 
ers" serve  food  to  pyatrons  at  lunchroom 
counters,  cafeterias,  soda  fountains,  or 
similar  public  eating  places;  take  orders 
from  customers  and  frequently  prepare 
simple  items,  such  as  dessert  dishes: 
itemize  and  total  checks:  receive  pay- 
ment and  make  change ;  clean  work  areas 
and  equipment. 

<18>  "Dining  Room  Attendants"  fa- 
cilitate food  service  in  eating  places  by 
performing  such  tasks  as  removing  dii'ty 
dishes,  replenishing  linen  and  silver  sup- 
plies, serving  water  and  butter  to  pa- 
trons, and  cleaning  and  polishing  equip- 
ment. 

(19>  "Electric  Truck  Operators"  drive 
gasoline-  or  electric -powered  industrial 
trucks  or  tractors  equipped  with  forkllf t, 
elevating  platform,  or  trailer  hitch  to 
move  and  stack  equipment  and  materials 
in  a  warehouse,  storage  yard,  or  factory. 
(20»  "Elevator  Operators"  operate 
elevators  to  transport  passengers  and 
freight  between  bviilding  floors. 

(21)  "Ploorworkers"  perform  a  variety 
of  routine  tasks  in  support  of  other 
workers  in  and  around  such  work  sites 
as  factory  floors  and  service  areas,  fre- 
quently at  the  beck  and  call  of  others: 
perform  such  tasks  as  cleaning  floors, 
materials  and  equipment,  distributing 
materials  and  tools  to  workers,  running 
eiTands.  delivering  messages,  emptying 
containers,  and  removing  materials  from 
work  areas  to  storage  or  shipping  areas. 
(22 1  "Groundskeepers"  maintain 
grounds  of  industrial,  commercial,  or 
pubhc  property  in  good  condition  by  per- 
forming such  tasks  as  cutting  lawns, 
trimming  hedges,  pruning  trees,  repair- 
ing fences,  planting  flowers,  and  shovel- 
ing snow. 


(23 1  "Guards"  guard  and  patrol  prem- 
ises of  industrial  or  business  establish- 
ments or  similar  types  of  property  to 
prevent  theft  and  other  crimes  and  pre- 
vent possible  mjury  to  others. 

124  >  "Helpers  <any  industry  t  "  perform 
a  variety  of  duties  to  assist  other  workers 
who  are  usually  of  a  higher  level  of  com- 
petency of  expertness  by  furnishing  such 
workers  with  njaterials.  tools,  and  sup- 
plies, cleaning  work  areas,  machines  and 
equipment,  leedmg  or  oflfbearing  ma- 
chines, and  or  holding  materials  or  tools. 

1 25 '  Hotel  Cleaners'  perform  routine 
tasks  to  keep  hotel  premises  neat  and 
clean  such  as  cleaning  rugs,  washing 
walls,  ceilings  and  windows,  moving  fur- 
nitme.  mopping  and  waxing  floors,  and 
polishing  metalwork. 

(26'  "Household  Domestic  Service 
Workers"  perform  a  variety  of  tasks  in 
private  households,  such  as  cleaning, 
dustmg.  washing,  ironing,  making  beds, 
maintaining  clothes,  marketing,  cooking, 
serving  food,  and  caring  for  children  or 
disabled  persons.  This  definition,  how- 
ever, applies  only  to  workers  who  have 
had  less  than  one  year  of  documented 
full-time  paid  experience  in  the  tasks  to 
be  performed,  working  on  a  hve-in  or 
live-out  basis  in  private  households  or  in 
public  or  private  institutions  or  estab- 
lishments where  the  worker  has  per- 
formed tasks  equivalent  to  tasks  nor- 
mally associated  with  the  maintenance 
of  a  private  household.  This  definition 
does  not  include  household  workers  who 
primarily  provide  health  or  instructional 
services. 

(27  >  "Housekeepers"  supen-ise  workers 
engaged  m  maintaining  interiors  of  com- 
mercial residential  buildings  in  a  clean 
and  orderly  fashion,  assign  duties  to 
cleaners  (hotel  and  motel),  charworkers. 
and  hotel  cleaners,  inspect  finished  work, 
and  maintain  suppUes  of  equipment  and 
materials. 

(28)  "Janitors"  keep  hotels,  of&ce 
buildings,  apartment  houses,  or  similar 
buildings  m  clean  and  orderly  condition, 
and  tend  furnaces  and  boilers  to  provide 
heat  and  hot  water;  perform  such  tasks 
as  sweeping  and  mopping  floors,  empty- 
ing trash  containers,  and  doing  minor 
painting  and  plumbing  repairs;  often 
maintain  their  residence  at  their  places 
of  work. 

(29)  "Keypunch  Operators" .  using  ma- 
chines similar  in  action  to  typewriters, 
punch  holes  in  cards  in  such  a  position 
that  each  hole  can  be  identtfled  as  repre- 
senting a  specific  item  of  information. 
These  punched  cards  may  be  used  with 
electronic  computers  or  tabulating  ma- 
chines. 

(30)  'Kitchen  Workers"  perform  rou- 
tine tasks  in  the  kitchens  of  restaurants. 
Their  primary  responsibility  is  to  main- 
tain work  areas  and  equipment  in  a 
clean  and  orderly  fashion  by  performing 
such  tasks  as  mopping  floors,  removing 
trash,  washing  pots  and  pans,  transfer- 
ring supplies  and  equipment,  and  wash- 
ing and  peeling  vegetables. 

<31)  "Laborers,  Common"  perform 
routine  tasks,  upon  instructions  and  ac- 
cording to  set  routine,  in  an  industrial, 
construction  or  manufacturing  environ- 
ment such  as  loading  and  moving  equip- 
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ment  and  supplies,  cleaning  work  areas, 
and  distributing  tools. 

(32)  ".Laborers,  Farm"  plant,  cultivate, 
and  harvest  farm  products,  following  the 
Instructions  of  supervisors,  often  work- 
ing as  members  of  a  team.  Their  typical 
tasks  are  watering  and  feeding  livestock, 
picking  fruit  and  vegetables,  and  clean- 
ing storage  areas  and  equipment. 

(33)  "Laborers,  Mine"  perform  routine 
tasks  in  underground  or  surface  mines, 
pits,  or  quarries,  or  at  tipples,  mills,  or 
preparation  plants  such  as  cleaning  work 
areas,  shoveling  coal  onto  conveyors, 
pushing  mine  cars  from  working  faces 
to  haulage  roads,  and  loading  or  sorting 
material  onto  wheelbarrows. 

(34)  "Loopers  and  Toppers"  <i)  tend 
machines  that  shear  nap,  loose  threads, 
and  knots  from  cloth  surfaces  to  give 
uniform  finish  and  texture.  (11)  operate 
looping  machines  to  close  openings  In 
the  toes  of  seamless  hose  or  join  knitted 
garment  parts,  (iii)  loop  stitches  or 
ribbed  garment  parts  on  the  points  ol 
transfer  bars  to  facilitate  the  transfer  of 
garment  parts  to  the  needles  of  knitting 
machines. 

(35)  "Material  Handlers"  load,  unload, 
and  convey  materials  within  or  near 
plants,  yards,  or  wOTksites  imder  spe-> 
cWc  Instructions. 

(36)  "Nurses'  Aides  and  Orderlies"  as- 
sist In  the  care  of  hospital  patients  by 
performing  such  activities  as  bathing, 
dressing  and  undressing  patients  and 
giving  alcohol  rubs,  serving  and  col- 
lecting food  trays,  clean  tiig  and  shaving 
hair  from  the  skin  areas  oi  operative 
cases,  lifting  patients  onto  and  from 
beds,  transporting  patients  to  treatment 
imlts,  changing  bed  linens,  running  er- 
rands, and  directing  visitors. 

(37)  "Packers,  Harkers,  Bottlers,  and 
Related"  pack  products  into  containers. 
guch  as  cartons  or  crates,  mark  identify- 
ing information  on  articles,  insure  that 
filled  bottles  are  properly  sealed  smd 
marked,  often  working  In  teams  on  or  at 
end  of  assembly  lines. 

(38)  "Porters"  (1)  carry  baggage  by 
hsind  or  handtruck  for  airline,  railroad  or 
bus  passengers,  and  perform  related  per- 
sonal services  in  and  around  public 
transportation  environments.  (11)  Keep 
building  premises,  working  areas  in  pro- 
duction departments  of  industrlsd  or- 
ganizations, or  similar  sites  in  clean  and 
orderly  condition. 

(39)  "Receptionists"  receive  clients 
or  customers  coming  into  establishments, 
ascertain  their  wants,  and  direct  them 
accordingly;  perform  such  activities  as 
arrsmglng  appointments,  directing  call- 
ers •  to  their  destinations,  recording 
names,  times,  nature  of  business  and 
persons  seen  and  answering  phones. 

(40)  "Sailors  and  Deck  Hands"  stand 
deck  watches  and  perform  a  variety  of 
tasks  to  preserve  painted  surfaces  of 
ships  and  to  maintain  lines,  running 
gear,  and  cargo  handling  gear  in  safe 
operating  condition;  perform  such  tasks 
as  mopping  decks,  chipping  rust,  paint- 
ing chipped  areas,  and  splicing  rope. 

(41)  "Sales  Clerks,  General"  receive 
payment  for  merchandise  In  retail  estab- 


lishments, wrap  or  bag  merchandise,  and 
keep  shelves  stocked. 

(42)  "Sewing  Machine  Operators  and 
Hand-Stitcher^  (1)  operate  single-  or 
multiple-needle  sewing  machines  to  join 
parts  in  the  manufacture  of  such  prod- 
ucts as  awnings,  carpets,  and  gloves; 
specialize  In  one  tjrpe  of  sewing  machine 
limited  to  joining  operations;  (il)  join 
and  reinforce  parts  of  articles  such  as 
garments  and  curtains,  sew  button-holes 
and  attach  fasteners  to  such  articles, 
or  sew  decorative  trimmings  on  such  ar- 
ticles, using  needles  and  threads. 

(43)  "Stock  Room  and  Warehouse 
Workers"  receive,  store,  ship,  and  dis- 
tribute materials,  tools,  equipment,  and 
products  within  establishments  as  di- 
rected by  others. 

(44)  "Streetcar  and  Bus  Conductors" 
collect  fares  or  tickets  from  passengers, 
issue  transfers,  open  and .  close  doors, 
announce  stops,  answer  questions,  and 
signal  operators  to  start  or  stop. 

(45)  "Telephone  Operators"  operate 
telephone  switchboards  to  relay  incom- 
ing and  internal  calls  to  phones  in  an 
establishment,  and  make  connections 
with  external  lines  for  outgoing  calls; 
often  take  messages,  supply  information 
and  keep  records  of  calls  and  charges; 
often  are  involved  primarily  in  estab- 
lishing, or  aiding  telephone  users  in  es- 
tablishing, local  or  long  distance  tele- 
phone connections. 

(46)  "Truck  Drivers  and  Tractor  Driv- 
ers" (i)  drive  trucks  to  transport  mate- 
rials, merchandise,  equipment  or  people 
to  and  from  specified  destinations,  such 
as  plants,  railroad  stations,  and  offices, 
(ii)  Drive  tractors  to  move  materials, 
draw  implements,  pull  out  objects  im- 
bedded in  the  ground,  or  pull  cables  of 
winches  to  raise,  lower,  or  load  heavy 
materials  or  equipment. 

(47)  "Typists,  Lesser  Skilled''  type 
straight-copy  material,  such  as  letters, 
reports,  stencils,  and  addresses,  from 
drafts  or  corrected  copies.  They  are  not 
required  to  prepare  materials  involving 
the  understanding  of  complicated  tech- 
nical terminology,  the  arrangement  and 
setting  of  complex  tabular  detail  or  simi- 
lar items.  Their  typing  speed  in  English 
does  not  exceed  52  words  per  minute  on 
a  manual  typewriter  and/or  60  words  per 
minute  on  an  electric  typewriter  and 
their  error  rate  is  12  or  more  errors  per 
5  minute  typing  period  on  representative 
business  correspondence. 

(48)  "Ushers  (.Recreation  and  Amuse- 
ment)" assist  patrons  at  entertainment 
events  to  find  seats,  search  for  lost  arti- 
cles, and  locate  facilities. 

(49)  "yard  Workers"  maintain  the 
groimds  of  private  residences  in  good  or- 
der by  performing  such  tasks  as  mowing 
and  watering  lawns,  planting  flowers  and 
shrubs,  and  repairing  and  painting 
fences.  They  work  on  the  instructions  of 
private  employers. 

(c)  Requests  for  waivers  from  Sched- 
ule B.  Any  employer  who  desires  a  labor 
certification  involving  a  Schedule  B  oc- 
cupation may  request  such  a  waiver  by 
submitting  a  written  request  to  the  ap- 
propriate   regional    (Certifying    Ofllcer 


pursuant  to  §  656.23  of  this  Part.  (For 
the  addresses  of  regional  Certifying  Offi- 
cers see  Subpart  F  of  this  Part.) 

(d)  The  Administrator  may  revise 
Schedule  B  from  time  to  time  on  the  Ad- 
ministrator's own  initiative,  upon  the  re- 
quest of  a  Regional  Administrator,  Em- 
ployment and  Training  Administration, 
or  upon  the  written  request  of  any  other 
person  which  sets  forth  reasonable 
grounds  therefor.  Such  requests  should 
be  mailed  to  the  Administrator,  United 
States  Employment  Service,  Room  8000. 
Patrick  Henry  Building,  601  D  Street. 
NW..  Washington,  D.C.  20213. 

Subpart  C — Labor  Certification  Process 

§  6,56.20      Iiitroduition. 

(a)  A  request  for  a  labor  certification 
on  behalf  of  any  alien  who  is  required  by 
the  Act  to  become  a  beneficiary  of  a  la- 
bor certification  in  order  to  obtain  per- 
manent employment  within  the  United 
States  may  be  filed  as  follows: 

(1)  An  application  for  a  labor  certifi- 
cation, except  for  an  arpHcation  involv- 
ing an  occupation  listed  on  Schedule  A. 
mast  be  filed  pursuant  to  §  656.21  of  thip 
Part. 

(2)  An  alien  seekine;  labor  certifica- 
tion for  an  occupation  listed  on  Schedule 
A  may  apply  for  a  l^bor  certification  pur- 
suant to  §  656.22  of  this  Part. 

(3)  An  employer  seeking  a  labor  .cer- 
tification for  an  occupation  listed  on 
Schedule  B  may  apply  for  a  labor  cer- 
tification pursuant  to  §  656.23  of  this 
Part. 

(b)  (1)  Aliens  and  employers  may  have 
agents  apnly  for  labor  certifications  on 
their  behalf. 

(2)  The  alien  and/or  the  employer 
shall  sign  a  statement  that  the  agent  is 
representing  the  alien  and/or  employer 
and  that  the  alien  and  /or  employer  takes 
full  responsibility  for  the  accuracy  of  any 
representations  made  by  the  agent. 

(c)  Aliens  and  employers  may  have 
attorneys  represent  them.  Each  attorney 
shall  file  a  notice  of  appearance,  naming 
the  attorney's  client.  Whenever,  under 
this  Part,  any  notice  or  other  document 
is  required  to  be  sent  to  an  employer  or 
alien,  the  document  shall  be  sent  to  their 
attorneys  or  attorney  if  they  have  an 
attorney  or  attorneys. 

(d)  The  forms  required  imder  this 
Part  for  applications  for  labor  certifica- 
tion are  available  at  U.S.  Consular  offices 
abroad,  at  INS  offices  in  the  United 
States,  and  at  local  offices  of  the  State 
employment  service  agencies.  The  forms 
will  contain  instructions  on  how  to  com- 
ply with  the  documentation  requirements 
for  applying  for  a  labor  certification 
under  this  Part. 

§  656.21      Basic  labor  ct>rlifiralion  appli- 
cation process. 

(a)  Except  as  otherwise  provided  ai 
§  656.22  of  this  Part  (labor  certifications 
for  Schedule  A  occupations),  an  em- 
ployer who  desires  to  apply  for  a  labor 
certification  on  behalf  of  an  alien  shall 
file,  in  duplicate,  a  Department  of  Labor 
Application  for  Alien  Employment  Cer- 
tification form  and  any  attachments  re- 
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quired  by  this  Part  with  the  local  em- 
ployment service  office  serving  the  area 
where  the  ahen  proposes  to  be  employed. 
The  employer  shall  set  forth  on  the  Ap- 
plication for  Alien  Employment  Certifi- 
cation form,  as  appropriate,  or  in  attach- 
ments: 

(1)  A  statement  of  the  qualifications 
of  the  alien,  signed  by  the  alien; 

(2)  A  description  of  the  Job  offer  for 
the  alien  emplosmient.  including  the 
items  required  by  paragraph  (b)  of  tltts 
section; 

(3)  If  the  application  involves  a  job 
offer  as  a  college  or  university  teacher 
or  an  alien  represented  to  be  of  excep- 
tional ability  in  the  performing  arts,  doc- 
umentation that  the  employer  selected 
the  alien  pursuant  to  a  competitive  re- 
cruitment and  selection  process  through 
which  the  alien  was  found  to  be  more 
qualified  than  any  of  the  U.S.  workers 
who  applied  for  the  job ; 

(4)  If  the  application  is  for  an  alien 
represented  to  have  exceptional  ability 
in  the  performing  arts,  documentation 
to  show  this  exceptional  ability  such  as : 

(i)  Documents  testifying  to  the  cur- 
rent widespread  acclaim  and  Interna- 
tional recognition  accorded  to  the  alien, 
receipt  of  Internationally  recognized 
prizes  or  awards  for  excellence ; 

(ii)  Documents  showing  the  aliens 
work  experience  during  the  past  year 
did,  and  the  alien's  intended  work  in 
the  United  States  will,  require  excep- 
tional ability; 

<iii)  Published  material  by  or  about 
the  alien  such  as  critical  reviews  in 
major  newspapers,  periodicals  and  trade 
journals.  The  title,  date  and  author  of 
such  material  shall  be  indicated; 

(iv)  Documentary  evidence  of  earn- 
ings commensurate  with  the  claimed 
level  of  ability; 

( V )   Playbills  and  star  billings : 

(vi)  Documents  attesting  to  the  out- 
standing reputation  of  theaters,  concert 
halls,  night  clubs  and  other  establish- 
ments in  which  the  alien  has  appeared 
or  is  scheduled  to  appear;  and/or 

(vii)  Documents  attesting  to  the  out- 
standing reputation  of  repertory  com- 
panies, ballet  groups,  orchestras  or  other 
organizations  with  which  the  alien  has 
performed  during  the  past  year  in  a 
leading  or  starring  capacity ; 

(5)  If  the  application  involves  a  job 
offer  as  a  live-in  household  domestic 
service  worker: 

(i)  A  statement  describing  the  house- 
hold living  accommodations; 

(ii)  Two  copies  of  the  employment 
contract,  each  signed  and  dated  by  both 
the  employer  and  the  alien  (not  by  their 
agents) .  The  contrsuit  shall  clearly  state : 

(A)  The  wages  to  be  paid  on  an  hourly 
and  weekly  basis; 

(B)  Total  houns  of  employment  per 
week,  and  exact  hours  of  daily  employ- 
ment; 

(C)  That  the  alien  is  free  to  leave  the 
employer's  premises  during  all  non-work 
hours  except  that  the  alien  may  work 
overtime  if  psUd  for  the  overtime  at  no 
less  than  the  legfiUy  required  houriy, 
rate; 


(D)  T^iat  the  ahen  will  reside  on  the 
empl03rer's  premises; 

(E)  Complete  details  of  the  duties  to 
be  performed  by  the  alien; 

(P)  "nie  total  amount  of  any  money 
to  be  advanced  by  the  employer  with 
details  of  specific  items,  and  the  terms 
of  repayment  by  the  alien  of  any  such 
advance  by  the  employer; 

( G)  That  in  no  event  shall  the  alien  be 
required  to  give  more  than  two  weeks' 
notice  of  intent  to  leave  the  employ- 
ment contracted  for  and  that  the  em- 
ployer must  give  the  alien  at  least  two 
weeks'  notice  before  terminating  em- 
plOTnent: 

(H)  That  a  duplicate  contract  ha.^ 
been  furnished  to  the  ahen; 

1 1 )  That  room  and  board  will  be  pro- 
vided at  no  cost  to  the  worker:  and 

(J)  Any  other  agreement  or  conditions 
not  specified  on  the  Application  for 
Alien  Employment  Certification  form; 
and 

(iiii  <A)  Documentation  of  the  ahen's 
paid  experience  in  the  form  of  state- 
ments from  past  or  present  employers 
setting  forth  the  dates  <  month  and  year  < 
employment  started  and  ended,  hours  of 
work  per  day,  number  of  days  worked 
per  week,  place  where  the  ahen  worked, 
detailed  statement  of  duties  performed 
on  the  job,  equipment  and  appliances 
used,  and  the  amount  of  wages  paid  per 
week  or  month.  The  total  paid  experi- 
ence must  be  equal  to  one  full  year's 
employment  on  a  full-time  basis.  For 
example,  two  year's  experience  working 
half -days  is  the  equivalent  of  one  years 
full  time  experience.  Time  spent  in  a 
household  domestic  service  training 
course  cannot  be  included  in  the  required 
one  year  of  paid  experience. 

(B)  Each  statement  must  contain  the 
name  and  address  of  the  person  who 
signed  it  and  show  the  date  on  which  the 
statement  was  signed.  A  statement  not  in 
the  English  language  shall  be  accompa- 
nied by  a  translation  certified  by  the 
translator  as  to  the  accuracy  of  the 
translation,  and  as  to  the  translator's 
competency  to  tran.slate. 

(b)  Except  for  labor  certification  ap- 
plications involving  Schedule  A  occupa- 
tions, the  employer  shall  submit,  as 
part  of  every  labor  certification  appli- 
cation, on  the  Application  for  Alien  Em- 
ployment Certification  form,  as  appro- 
priate, or  in  attachments,  documenta- 
tion which  shows  clearly  that: 

( 1 )  The  employer  has  been  recruiting 
at  the  prevailing  wage,  as  described  at 
§656.40  of  this  Part,,  and  at  prevailing 
working  conditions,  and  has  reason  to 
think  it  will  continue  to  be  unsuccessful 
in  its  recruiting  of  U.S.  workers  through 
the  public  employment  system  and /or 
through  other  labor  referral  and  re- 
cruitment sources  normtJ  to  the  occupa- 
tion; 

(2)  The  employer  has  enough  funds 
available  to  pay  the  wage  or  salary  of- 
fered the  alien; 

(3)  The  wage  offered  equals  or  ex- 
ceeds the  prevailing  wage  as  determined 
pursuant  to  S  656.40  of  this  Part,  and 
that  the  employer  guarantees  that,  if  a 


labor  certification  is  granted,  the  wage 
the  employer  will  pay  to  the  ahen  when 
the  alien  begins  work  will  equal  or  ex- 
ceed the  prevailing  wage  which  is  appli- 
cable at  the  time  the  allm  begins  work: 

(4»  The  wage  offered  is  not  based  on 
commissions,  bonuses  or  other  incen- 
tives, unless  the  employer  guarantees  a 
wage  paid  on  a  weekly,  bi-weekly  or 
montlily  basis: 

'5 1  The  employer  will  be  able  to  place 
the  alieii  on  the  payroll  on  or  before 
the  date  of  the  aliens  proposed  entrance 
into  the  United  States; 

i6)  The  job  opportunity  does  not  in- 
voUe  unlawful  di'^crimination  by  rare, 
creed,  color,  national  origin,  age.  sex. 
relieion,  handicap,  or  citizenship; 

(7>  The  job  opportunity  has  been  and 
is  clearly  open  to  any  rualified  U.S 
worker: 

i8i  The  job  opportunity  hps  been  a"i 
is  being  described  without  unriuh  re- 
strictive job  requirements: 

'i'  The  job  opportunity's  require- 
ments, unless  adequately  documented  as 
arising  from  business  necessitv.  .■shall  be 
those  normally  required  for  the  job  in 
tlie  United  States,  be  those  defined  for 
the  job  In  the  Dictionary  of  Occupa- 
tional Titles  (DOT"  including  those  for 
subclasses  of  jobs,  and  not  include  re- 
quirements for  a  language  other  than 
Enelish. 

'ii'  If  the  job  opportunity  involves 
a  combination  of  duties,  for  examnle 
engineer-pilot,  the  employer  must  doc- 
ument that  it  has  normally  emnloycd 
persons  for  that  combination  of  dutips 
and  or  workers  customarily  perform  the 
combination  of  duties  in  the  area  of 
intended  employment,  and  or  the  com- 
bination job  opportunity  is  based  on  a 
business  necessity. 

( 9 1 1  i  I  The  emplover  has  advertised 
and  is  still  advertising  the  job  oppor- 
tunity without  success  in  such  media  as 
newspapers  of  general  circulation,  and 
ethnic  and  professional  publications: 

<iii  The  employer's  advertising  offers 
prevailing  working  conditions  and  re- 
ouirements  and  the  prevailing  wage  for 
the  occupation  calculated  pursuant  to 
$  656.40  of  this  Part,  states  the  rate  of 
pay.  offers  training  if  the  job  opportunity 
is  the  type  for  which  the  emplover  cu.";- 
tomarily  provides  training,  and  offers 
wages,  terms  and  conditions  of  employ- 
ment which  are  no  less  favorable  thnii 
those  offered .  to  the  alien : 

(iii'  The  employer's  advertising  de- 
scribes the  job  opportunity  with  particu- 
larity; the  documentation  shall  include 
a  copy  of  at  least  one  advertisement 
placed  by  the  employer; 

(ivi  Tlie  employer's  advertising  has 
produced  no  satisfactory  results: 

(lOi  The  employer  has  posted  within 
its  organization  notices  of  ttie  job  oppor- 
tunity which  contain  the  Information  re- 
quired by  paragraph  (b)  (9)  (ii)  of  this 
section : 

"( 11 )  The  employer "s  job  opportunity  is 
not: 

(il  'Vacant  because  the  former  occu- 
pant is  on  strike  or  is  being  locked  out 
in  the  course  of  a  labor  dispute,  or 
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<li)  At  Issue  in  a  labor  dispute: 
(12)  The  employer's  other  efforts  tO 
locate  and  employ  U.S.  workers  for  the 
job  opportunity  such  as  recruitment  ef- 
forts by  means  of  private  employment 
agencies,  labor  unions,  advertisements 
placed  with  radio  or  TV  stations,  recruit- 
ment at  trade  schools,  colleges,  and  uni- 
versities or  attempts  to  fill  the  job  op- 
portunity by  development  or  promoticMi 
from  among  its  present  employees,  has 
been  and  continues  to  be  unsuccessful; 
<13)  If  unions  are  custcKnarlly  used  a* 
a  recruitment  source  In  the  area  or  in- 
dustry, they  were  unable  to  refer  U.SL 
workers; 

(14)  TTie  employer's  requirements  for 
the  Job  opportunity,  as  described,  repre- 
sent the  employer's  actual  minimum  re- 
quirements for  the  Job  opportunity,  and 
the  employer  has  not  hired  workers  with 
less  training  or  experience  for  Jobs  simi- 
lar to  that  involved  In  the  job  opportu- 
nity or  that  It  is  not  feasible  to  hire 
workers  with  less  training  or  experience 
than  that  required  by  the  employer's  Job 
offer; 

(15)  If  U.S.  workers  have  applied  for 
the  Job  opportunity,  they  were  rejected 
solely  for  lawful  Job-related  reasons;  and 

<16)  The  «nployer's  job  opportunity's 
terms,  conditions  and  occupational  en- 
vironment are  not  contrary  to  Federal. 
State  or  local  law. 

(c)  The  local  employment  service  oflBcC 
shaU  determine  if  the  application  is  for 
a  labor  certification  Involving  Schedule 
A.  If  the  application  Is  for  a  Schedule  A 
labor  certification,  the  local  employment 
service  office  shall  advise  the  employer 
that  the  forms  mtist  be  filed  with  an 
INS  or  Consular  Office  pursuant  to 
i  656.22  of  this  Part,  and  shall  explain 
that  the  Administrator  has  determined 
that  U.S.  workers  in  the  occupation  are 
unavailable  throughout  the  United 
States  (unless  a  geographic  limitation 
Is  applicable)  and  that  the  employment 
of  the  alien  in  the  occupation  will  not 
adversely  affect  U.S.  workers  similarly 
employed. 

(d)  The  local  office  shall  date  stamp 
the  application  (see  S  656.30  for  the  slg-i 
nlflcance  of  this  date),  and  shaU  make 
sure  that  the  Application  for  Allen 
Employment  Certification  form  Is  com-i 
plete.  If  it  is  not  complete  the  local 
aOice  shall  return  it  to  the  employer  and 
shtJl  advise  the  employer  to  re-file  it 
when  it  is  completed. 

<e)  If  the  Application  for  Alien  Em- 
ployment Certification  form  is  complete, 
the  local  office,  using  the  informatlori 
on  the  form,  shall  prepare  and  process 
an  employment  service  job  order.  If  this 
Job  order  is  discriminatory  or  otherwise 
unacceptable  as  a  job  order  under  em- 
idoyment  service  regulations,  the  local 
office  shall,  as  appropriate  either  con- 
tact the  employer  to  try  to  remedy  the 
defect  or  return  the  Application  for 
Alien  Employment  Certification  form  to 
the  employer  with  Instructions  on  how* 
the  defect  can  be  remedied. 

(f)  The  local  office  shall  calculate,  to 
the  extent  of  its  expertise  using  wage  in- 
formation available  to  it,  the  prevailing 
wage  for  the  job  opportunity  pursuant  to 
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$656.40  of  this  Part  and  shall  put  its 
finding  in  writing.  If  the  local  office  finds 
that  the  rate  of  wages  offered  Is  below 
the  prevailing  wage,  it  shall  advise  the 
employer  to  increase  the  amount  offered. 
If  the  employer  refuses  to  do  so,  the  local 
office  shall  advise  the  employer  that  the 
application  will  have  to  be  refiled  at  the 
'l(x;al  office  if  the  labor  certification  is 
denied  by  the  Certifying  Officer  because 
the  rate  of  wages  does  not  meet  the 
prevailing  wage. 

(g)  (1)  The  local  office,  in  cooperation 
with  the  employer,  shall  then  attempt 
to  recruit  United  States  workers  for  a 
period  of  30  calendar  days  by  placing 
the  job  order  into  the  regular  ES  re- 
cruitment system,  except  that,  if  the 
employer  has  a  previous  job  order  for 
the  same  job  on  file  with  the  same  local 
office,  the  30  days  shall  be  reduced  by 
the  number  of  days  which  have  elasped 
since  the  first  job  order  was  filed.  As 
part  of  these  efforts,  the  employer  shall 
advertise  the  job  in  a  newspaper  of  gen- 
eral circulation.  This  advertisement 
shall  conform  to  the  requirements  at 
§  656.21(b)  (9)  of  this  Part,  and  shaU 
direct  applicants  to  report  to  the  local 
office  for  referral  to  the  employer. 

(2)  The  regional  Certifying  Officer,  at 
the  request  of  a  local  office  manager, 
may  reduce  the  30-day  recruitment  pe- 
riod for  gocKl  cause  shown. 

(h)  If,  after  the  required  recruitment 
period,  the  recruitment  is  not  success- 
ful, the  local  office  shall  send  the  appli- 
cation, its  prevailing  wage  finding  and 
any  appropriate  additional  information 
such  as  local  labor  market  data,  to  the 
State  office  or,  if  authorized,  to  the  re- 
gional Certifying  Officer. 

(1)  A  State  office,  which  receives  an 
application,  may  add  appropriate  data 
or  comments  and  shall  promptly  trans- 
mit the  application  to  the  appropriate 
regional  Certifying  Officer. 

§  656.22      Applications   for   labor  certifi- 
cations for  Schedule  A  occupations. 

( a  I  An  alien  or  agent  of  an  alien  shall 
apply  for  a  labor  certification  for  a 
Schedule  A  occupation  by  filing  an  Ap- 
plication for  Alien  Employment  Certi- 
fication form  in  duplicate  with  a  XT.S. 
Consular  office  abroad  or  with  an  INS 
office  in  the  United  States,  not  with  the 
Department  of  lAbor  or  a  State  employ- 
ment service  local  office. 

(b)  An  alien  whose  (Kcupatlon  is  on 
Schedule  A  and  who  is  seeking  a  third  or 
sixth  preference,  as  described  in  §  656.- 
2  (d)(1)  (11)  and  (ill)  of  this  Part,  shall 
show  evidence  of  prearranged  employ- 
ment by  having  an  employer  complete, 
and  sign,  the  job  offer  description  por- 
tion of  the  Application  for  Allen  Employ- 
ment Certification  form.  There  is,  how- 
ever, no  need  for  the  employer  to  provide 
the  other  documentation  required  under 
this  Part  for  non-Schedule  A  occupa- 
tions. 

(c)  Aliens  seeking  labor  certifications 
under  Group  I  of  Schedule  A  shall  file  as 
part  of  their  labor  certification  applica- 
tions documentary  evidence  of  their  de- 
grees and  of  the  equivalence  of  their  de- 
grees to  United  States  granted  PhJD.s. 


master's  or  bachelor's  degrees,  as  appro- 
priate. 

(d)  Aliens  who  are  applying  for  labor 
eertlflcatlons  imder  Group  n  of  Sched- 
ule A  shall  file  as  part  of  their  labor 
certification  applications  documentary 
evidence  testifying  to  the  current  wide- 
spread acclaim  and  international  recog- 
nition accorded  them,  receipt  of  interna- 
tionally recognized  prizes  or  awards  for 
excellence,  and  documents  testifying 
that  they  are  members  of  Internationa] 
associations  requiring  outstaiKling 
achievements  of  their  members  ajf  judged 
by  recognized  international  experts  in 
their  disciplines  or  fields.  They  shall  also 
submit  additional  documentation  sup- 
porting their  claim  to  have  exceptional 
ability  such  as : 

(1)  Affidavits  or  published  material 
testifying  to  their  technical  training  or 
specialized  experience; 

(2)  Published  material  by  or  about  the 
alien.  Such  material  shall  Identify  the 
title,  date  and  author  of  each  publica- 
tion or  article; 

(3)  Documentary  evidence  of  earnings 
c<Mnmensurate  with  their  claimed  level  of 
ability;  and/or 

(4)  Docimientation  showing  that  tlieii- 
work  experience  during  ttie  past  year 
did,  and  their  Intended  work  in  the 
United  States  will,  require  exceptional 
ability. 

(e)  Aliens  seeking  a  labor  certification 
under  Group  m  of  Schedule  A  shall  file 
as  part  of  their  labor  certification  appli- 
cations dociunentary  evidence  showing 
that  ttiey  have  been  primarily  engaged 
in  the  r^lllous  occupation  or  in  working 
for  the  non-profit  religious  organization 
for  the  previous  two  years,  and  they  will 
be  principally  engaged  (more  than  50 
percent  of  working  ttane)  In  the  United 
States  in  performing  the  religious  occu- 
pation or  working  for  the  non-profit  re- 
ligious organization. 

(f )  If  the  alien  is  requesting  a  prefer- 
ence described  at  {  656.2(d)  of  this  Part, 
and  if  the  alien  has  filed  an  Application 
for  Alien  Employment  Certification  form 
at  a  Consular  office,  the  Consiilar  Officer 
shall  review  the  form  as  appropriate  and 
shall  then  forward  the  application  to  the 
INS  in  accordance  with  the  procedures 
of  the  Department  of  State  and  the  INS. 

(g)  An  Immigration  Officer,  or  Con- 
sular Officer  (except  as  provided  in  para- 
graph (f )  of  this  section) .  shall  deter- 
mine whether  the  alien  has  met  the  ap- 
plicable requirements  of  this  section  and 
of  Schedule  A  (§  656.10.)  of  this  Part, 
shall  review  the  application  and  shall 
determine  whether  or  not  the  alien  is 
qualified  for  and  intends  to  pursue  the 
Schedule  A  occupation. 

(1)  The  Immigration  or  Consular  Of- 
ficer may  request  an  advisory  opinion  as 
to  whether  the  alien  is  qualified  for  the 
Schedule  A  occupation  from  the  Division 
of  Labor  Certifications,  United  States 
Emplojmnent  Service,  Washington,  D.C. 
20213. 

(2)  The  Schedule  A  determination  of 
the  INS  or  D^Mirtment-of  State  shaU 
be  conclusive  and  final.  The  alien,  there- 
fore, may  not  make  use  of  the  review 
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procedures  set  forth  at  §  656.26  of  this 
Part. 

« h  >  If  the  alien  qualifies  for  the  occu- 
pation, the  Immigration  or  Consular  Of- 
ficer shall  indicate  the  occupation  on  the 
Application  for  Alien  Emplo>-ment  Cer- 
tification form.  The  Consular  or  Immi- 
gration Officer  shall  then  pi-omptly  for- 
ward a  copy  of  the  Application  for  Alien 
Employment  Certification  foi-m,  without 
attachments,  to  the  Administi-ator,  indi- 
cating thereon  the  occupation,  the  Immi- 
gration or  Consular  office  whicli  made 
the  Schedule  A  determination  and  the 
date  of  the  determination  (see  §  656.30 
for  the  significance  of  this  date*. 

§  6.»6.23  Applications  for  labor  torlifi- 
cutions  for  Schedule  B  occupalioii>: 
request*  for  waivers  from  Schedule  B. 

I  a )  Occupations  listed  on  Schedule  B 
require  little  or  no  education  or  experi- 
ence, and  employees  can  be  trained 
quickly  to  perform  them  satisfactorily. 
In  addition,  many  of  these  occupations 
are  entry  jobs  in  tiieir  industries  which 
offer  opportunities  for  high  school  grad- 
uates and  other  U.S.  workers  who  other- 
wise would  have  difficulty  finding  their 
first  employment  and  gaining  work  ex- 
perience. The  Administrator  has  deter- 
mined that  there  is  generally  a  nation^ 
wide  surplus  of  U.S.  workers  who  are 
available  for  and  who  can  qualify  for 
Schedule  B  job  opportunities  which  offer 
prevailing  wages  and  working  conditions. 

ib>  Some  of  the  occupations  on 
Schedule  B  are  also  often  character- 
ized by  relatively  low  wages,  long  and 
irregular  working  hours,  and  poor  work- 
ing conditions  which  lead  to  excessive 
turnover.  In  most  instances,  the  Admin- 
istrator has  determined  through  past 
experience  that  the  employment  of 
aliens  has  failed  to  resolve  such  em- 
ployment problems  since  the  aliens,  like 
U.S.  workers,  often  quickly  move  to  other 
jobs.  This  results  in  an  adverse  ef- 
fect upon  the  wages  and  working  condi- 
tions of  U.S.  workers  who  ate  employed 
in  occupations  which  require  similar 
education  and  experience. 

Id  Therefore,  the  Administrator  has 
determined  that  for  occupations  listed 
on  Schedule  B,  U.S.  workers  are  gen- 
erally available  throughout  the  United 
States,  and  that  the  employment  of 
aliens  in  Schedule  B  occupations  will 
generally  adversely  affect  the  wages  and 
working  conditions  of  U.S.  workers  sim- 
ilarly employed. 

I  d  I  An  individual  employer  or  tiie 
employer's  agent  may  petition  the  re- 
gional Certifying  Officer  for  the  geo- 
grapliic  area  in  which  the  job  opportu- 
nity is  located  for  a  S<5hedule  B  waiver 
on  behalf  of  an  alien  with  respect  to  a 
specific  job  opp>ortimity.  (For  the  ad- 
dresses of  regional  Certifying  Officers 
see  Subpart  F  of  this  Part.)  The  petition 
shall  include: 

I I  >  The  documentation  required  by 
S  656.21  of  this  Part: 

»2)  Documentary  verification,  which 
the  employer  has  obtained  frcMn  the  lo- 
cal employment  service  office  which  con- 
tains the  job  opportunity  In  its  admin- 
istrative area,  that  the  employer  has 
had  a  job  order  for  the  same  job  on  file 
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with  the  same  local  office  for  a  period 
of  30  calendar  days  and  that  the  local 
office  and  the  employer,  using  the  job 
order,  were  not  able  to  obtain  a  quali- 
fied U.S.  worker. 

(e>  The  regional  Certifying  Officer, 
using  the  procedures  and  standards  set 
forth  at  S  656.24  of  this  Pan.  shall  ei- 
ther grant  or  deny  the  w"aiver  and  shall 
inform  tiie  employer  of  the  determina- 
tion in  writing. 

if  I  If  the  waiver  is  granted,  the  re- 
gional Certifying  Officer  shall  issue  a 
labor  certification. 

igi  If  the  waiver  is  denied,  tlie  re- 
gional Certifying  Officer  shall  deny  the 
labor  certification  and  shall  follow  the 
procedures  at  s  656.25if » <2'  of  this  Part. 

§  636.24      l.ahor  cortificalion   delerniiiia- 
lion*. 

lai  If  tiie  labor  certification  presents 
a  special  or  unique  problem,  the  region- 
al Certifying  Officer  may  refer  the  ap- 
plication to  the  national  Certifying  Of- 
ficer for  determination.  If  the  Adminis- 
trator has  directed  that  certain  types  of 
applications  or  specific  applications  be 
handled  in  the  USES  national  office,  the 
regional  Certifying  Officer  shall  refer 
such  applications  to  the  National  Certi- 
fying Officer. 

lb  I  The  regional  or  national  Certify- 
ing Officer,  as  appropriate,  shall  make  a 
determination  either  to  grant  the  labor 
certification  or  to  issue  a  Notice  of  Find- 
ings on  the  basis  of  whether  or  not: 

1 1  >  The  employer  has  met  the  re- 
quirements of  §  656.21  of  this  Part: 

i2i  There  is  in  the  United  States  a 
worker  who  is  able,  willing,  qualified  and 
available  for  and  at  the  place  of  the 
job  opportunity  according  to  tlie  follow- 
ing standards: 

lii  The  Certifying  Officer,  in  judging 
whether  a  U.S.  worker  is  willing  to  take 
the  job  opportunity,  shall  look  at  the 
documented  results  of  the  employer's 
and  the  employment  service  office's  re- 
cruitment efforts,  and  shall  determine 
if  there  are  other  appropriate  sources 
of  workers  where  the  employer  should 
have  recruited  or  might  be  able  to  re- 
cruit U.S.  workers. 

iii>  The  Certifying  Officer  shall  con- 
sider a  U.S.  worker  able  and  qualified 
for  the  job  opportunity  if  the  worker,  by 
education,  training,  experience,  or  a 
combination  thereof,  is  able  to  perform 
in  the  normally  accepted  manner  the 
duties  involved  in  the  occupation  as  cus- 
tomarily performed  by  other  U.S.  work- 
ers similarly  employed,  except  that,  if 
the  application  involves  a  job  opportu- 
nity as  a  college  or  university  teacher,  or 
for  an  alien  whom  the  Certifying  Of- 
ficer determines  to  be  currently  of  excep- 
tional ability  in  the  performing  arts,  the 
U.S.  worker  must  be  at  least  as  qualified 
as  the  alien; 

(iii)  In  determining  whether  U.S. 
workers  are  available,  the  Certifying  Of- 
ficer shall  consider  as  many  sources  as  is 
apprcH>riate  and  shall  look  to  the  public 
employment  service  system  as  one  .source. 

<ivi  In  determining  whether  a  U.a 
worker  is  available  at  the  place  of  the 
job  opportunity,  the  Certifying  Officer 
shall   consider   U.S.   workers   livir.s   or 
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working  in  the  area  of  intended  employ- 
ment, and  may  also  consider  U.S.  work- 
ers who  are  willing  to  move  from  else- 
where to  take  the  job  at  their  own  ex- 
pense, or.  if  the  prevaiUng  practice 
among  employers  employing  workers  in 
the  occupation  in  tlie  area  of  intended 
employment  is  to  pay  such  relocation 
expenses,  at  tlie  employers  expense. 

1 3  I  The  emploj-ment  of  the  alien  will 
have  an  adverse  effect  ur>on  the  wages 
and  working  conditions  of  U.S.  workers 
similarly  employed.  In  making  this  de- 
termination the  Certifying  Officer  shall 
consider  such  things  as  labor  market  in- 
formation,  tlie  special  circumstances  of 
the  indus-trj-.  organization,  and  or  oc- 
cupation, tlie  prevaihng  wage  in  the  area 
of  intended  employment,  and  the  pre- 
vailing working  conditions,  sucli  as 
hours,  in  Uie  occupation. 

§  656.2,'>      Proi-eduro    following    a    lahur 
eerlifu-ation  delerniination. 

lai  After  making  a  labor  certification 
determination,  the  Certifying  Officer 
shall  notify  the  employer  in  writing  of 
the  determination  and  shall  send  a  copy 
of  the  notice  to  the  alien. 

I  b  I  If  a  labor  certification  is  granted, 
the  Certifying  Officer  shall  follow  the 
docimienl  transmittal  procedures  set 
forth  at  s  656.28  of  this  Part. 

ici  If  a  labor  certification  is  not 
granted,  the  Certifying  Officer  shall  issue 
to  the  employer,  with  a  copy  to  the  alien, 
a  Notice  of  Findings,  as  defined  in 
!!  656.50  of  this  Part.  The  Notice  of  Find- 
ings shall : 

I I  >  Contain  the  date  on  which  the 
Notice  of  Findings  was  issued: 

i2i  State  the  specific  bases  on  which 
the  decision  to  issue  the  Notice  of  Find- 
ings was  made: 

i3i  Specify  a  date,  35  calendar  days 
from  the  date  of  the  Notice  of  Findings. 
by  which  documentary  evidence  may  be 
submitted  to  rebut  the  bases  of  the  de- 
termination, and  advise  that,  if  the  re- 
buttal evidence  has  not  been  mailed  by 
certified  mail  by  the  date  specified,  the 
Notice  of  Findings  shall  automatically 
become  tlie  final  decision  of  the  Secre- 
tary, denying  the  labor  certification;  and 

i4»  Cite  Uie  rebuttal  procedures  set 
forth  at  paragraphs  id',  le'  and  'f'  oi 
this  section. 

<di  Rebuttal  evidence  may  be  ub- 
mitted: 

1 1 '   By  the  employer:  and 

i2i  By  the  alien,  but  only  if  the  em- 
ployer iias  also  submitted  rebuttal 
evidence. 

ie>  Documentary  evidence  to  rebut 
the  ba^is  of  a  Notice  of  Findings  shall  be 
mailed  by  certified  mail  on  or  before  the 
date  specified  in  the  Notice  of  Findings 
to  the  Certifying  Officer  who  issued  tlie 
Notice  of  Findings. 

if  I  If  evidence  rebutting  the  bases  ol 
the  Notice  of  Findings  is  submitted  on  -^-» 
time,  the  Certifying  Officer  shall  review  ^ 
that  evidence  in  relation  to  the  evidence 
ill  the  file,  and  shall  then  either  grant  or 
deny  the  labor  certification  pursuant  to 
the  stand.irds  set  forth  in  5  656.24' b'  of 
this  Part. 

I  g '  The  Certifying  Officer  shall  send 
a   Df-^mrnation  and  Transmittal  form 
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to  the  employer,  and  shall  send  a  copy  to 
tfae  alien. 

<  1)  If  a  labor  certification  is  granted, 
the  Certifying  Officer  shall  fcdlow  the 
dbcument  transmittal  procedures  set 
forth  at  5  656.28  of  this  Part. 

,  1 2 »  If  the  labor  certification  is  denied, 
tl^e  Determination  and  Transmittal  form 
>liaU: 

I'ii  Contain  the  date  of  the  determina- 
lion: 

<  ii>  State  the  reasons  for  the  determi- 
nation; 

<iii>  Quote  the  request  for  review 
procedures  at  I  656.26  ta)  and  lb)  of  this 
Part;  and 

<iv)  Advise  that,  if  a  request  for  re- 
view is  not  made  within  the  specified 
time,  the  denial  shall  become  the  final 
determination  of  the  Secretary. 

§456.26      Adinint!>irulive- judicial    rr\irw 
of  denials  of  labor  certification. 

•"a)  If  a  labor  certification  is  denied, 
a  request  for  an  administrative-judicial 
review  of  the  denial  may  be  made: 
•  1)  By  the  employer;  and 
(2)  By  the  alien,  but  only  If  the  em- 
ployer also  requests  such  a  review. 

-«b)  The  request  for  review  shall  be  in 
writing  and  shall  be  sent  by  certified  mail 
to  the  Certifying  Officer  who  denied  the 
application  within  35  calendar  days  ot 
the  date  of  the  determination,  that  ts, 
by  the  date  specified  on  the  Determina- 
tion and  Transmittal  form,  shall  clearly 
Identify  the  particular  labor  certification 
determinaUon    from    which    review    is 
sought,   shall  set  forth   the  particular 
grounds  for  the  request,  and  include  all 
the  documents  which  accompanied  the 
Determination    and    Transmittal    form. 
If  the  labor  certification  denial  involved 
an  application  as  a  college  or  imiversity 
teacher  or  an  application  on  behalf  of  an 
alien  represented  to  be  of  exceptional 
ability  in  the  performing  arts,  the  em- 
ployer may  designate  the  names  and  ad- 
dresses of  persons  or  organizations  of 
specialized  competence  which  the  em- 
ployer has  asked  to  submit  amicus  briefs, 
(c)  Upon  the  receipt  of  a  request  for 
review,  the  Certifying  Officer  shall  im- 
mediately   assemble    an    Appeal    File, 
which  shall  be  in   chronological  order 
and  indexed,  and  which  shall  contain 
the  request  for  review,  the  complete  ap- 
plication  file,   and   copies   of   all  other 
wrftten  material  such  as  pertinent  parts 
and  pages  of  surveys,  reports,  etc.  upon 
which  the  denial  was  based.  The  Certi- 
fying Officer  shall  send  the  Appeal  File 
to  the  Chi^  Administrative  Law  Judge 
of  the  Department  of  Labor,  Vanguard 
.  Building.  1111  20th  Street,  N.W.,  Wash- 
ington, D.C.  20036.  If  the  certification 
was  denied  by  the  national  Certifying 
Oflcer,  the  national  Certifying  Officer 
shall  also  send  a  copy  of  the  Appeal  File 
to  the  Solicitor  of  Labor,  Attn:   Asso- 
ciate   Solicitor    for    Employment    and 
Training  Legal  Services,  Room  N2101, 
200  Constitution  Avenue,  NW.,  Wash- 
ington, D.C.  20210.  If  the  certification 
was  denied  by  a  regional  Certifying  Offi- 
cer, the  regional  Certifying  Officer  shall 
seiid  a  copy  of  the  Appeal  File  to  the 
Administrator,  and  a  copy  to  the  Solici- 
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tor  of  Labor,  Attn:  Associate  Solicitor 
for  Employment  and  Training  Legal 
Services.  In  the  cases  of  denials  involv- 
ing the  college  and  university  teaebers 
and  aliens  represented  to  be  of  excep- 
tional ability  in  the  performing  arts, 
two  additional  copies  of  the  Appeal  File 
shall  be  sent  to  the  Chief  Administrative 
Law  Judge. 

•  d>  A  hearing  officer,  designated  by 
the  Chief  Administrative  Law  Judge, 
shfill  afford  all  parties,  including  the 
Solicitor,  30  days  to  submit  or  decline 
to  submit  any  appropriate  legal  brief. 
In  the  cases  of  denials  involving  college 
and  university  teachers  and  aliens  rep-» 
resented  to  be  of  exceptional  ability  in 
the  performing  arts,  if  the  employer  haa 


(€)  Shall  take  any  other  action,  con- 
sistent with  due  process,  necessary  to 
insure  an  orderly  hearing. 

(b)  The  testimony  at  the  hearing 
shall  be  reconted  and  transcribed  ex- 
cept to  the  extent  the  substance  thereof 
is  stipulated  for  the  record. 

(c>  The  Department  of  Labor  shall  be 
represented  by  the  Solicitor  of  Labor, 

(d»  The  parties  shall  be  afforded  the 
opportunity  to  present,  examine,  and 
cross-examine  witnesses. 

<  e)  The  hearing  officer  may  elicit  testi- 
mony from  witnesses,  but  shall  not  act  as 
advocate  for  any  party. 

<  f )  The  hearing  officer  may  receive  and 
make  part  of  the  record  documentary 
evidence  offered  by  any  party.  Copies 

designated    a    person    or    organization    thereof  shall  be  made  available  to  the 


which  the  employer  has  asked  to  sub 
mit  an  amicus  brief,  the  hearing  officer 
shall  also  afford  the  person  or  organi- 
zation 30  days  to  submit  an  amicus  brief, 

(e)  The  hearing  officer  shall  review 
the  denial  of  labor  certification  on  the 
basis  of  the  record  upon  which  the  denial 
of  labor  certification  was  made,  the  re- 
quest for  review  and  any  -legal  briefs 
submitted  and  shall: 

<1)  Affirm  the  denial  of  the  labor 
certification;  or 

(2)  Direct  the  Certifying  Officer  te 
grant  the  certification;  or 

(3)  Remand  the  matter  to  the  Certi- 
fying Officer  for  further  consideration  or 
factfinding  and  determination ;  or 

(4)  Direct  that  a  hearing  be  held  on 
the  case. 

(f)  The  hearing  officer  shall  notify 
the  employer,  the  alien,  the  Certifying 
Officer,  and  the  Solicitor  of  the  deter- 
mination, and  shall  return  the  ^■ecord 
to  the  Certifying  Officer  unless  the  case 
has  been  set  for  hearing. 

<g)  If  the  case  is  remanded,  the  Cer- 
tifying Officer  shall  do  the  additional 
factfinding  or  consideration,  make  a 
new  determination,  and  issue  a  new  De- 
termination and  Transmittal  form. 

ih>  If  the  case  has  been  set  for  hear- 
ing, the  hearing  officer  shall  notify  the 
employer,  the  alien,  the  Certifying  Offi- 
cer and  the  Solicitor: 

(1)  Of  the  date,  time,  and  place  of 
the  hearing;  and 

t2)  That  the  hearing  may  be  re- 
sclieduled  upon  written  request  and  for 
gooid  cause  shown. 

Cii  If  a  labor  certification  has  been 
ordered  granted,  the  Certifying  Officer 
shall  grant  the  certification  and  shall 
follow  the  document  transmittal  pro- 
cedures set  forth  at  §  656.28  of  this  Part. 

§^56.27     Hearings. 

(a>  If  a  hearing  has  been  ordered  Ijy 
the  hearing  officer  pursuant  to  §  656.26 
tel  <4)  of  this  subpart,  the  hearing 
officer : 


other  interested  parties  by  the  party  sub- 
mitting the  evidence. 

(g)  The  ease  record,  or  any  portion 
thereof,  shall  be  available  for  inspection 
and  copying  by  any  party  at,  prior  to,  or 
subsequent  to  the  hearing  upon  request. 
Special  procedures  may  be  used  for  dis- 
closure of  medical  and  p6ychol<^ical  rec- 
ords such  as  disclosure  to  a  physician  des- 
ignated by  the  individual. 

(h)  The  hearing  shall  be  conducted  in 
accordance  with  sections  5-8  of  the  Ad- 
ministrative Procedures  Act,  5  U.S.C. 
553  et  seq. 

(i)  Technical  rules  of  evidence  shall 
not  apply,  but  rules  or  principles  de- 
signed to  assure  production  of  the  most 
credible  evidence  available,  and  to  sub- 
ject testimony  to  test  by  cross-examina- 
tion, shall  be  applied  where  reasonably 
necessary  by  the  hearing  officer  conduct- 
ing the  hearing.  The  hearing  officer  may 
exclude  irrelevant,  immaterial,  or  unduly 
repetitious  evidence. 

(j>  The  general  provisions  governing 
discovery  as  provided  in  the  Rules  of  Civil 
Procedure  for  the  United  States  District 
Court,  Title  V,  28  U.S.C,  Rules  26 
through  37,  may  be  made  applicable  in 
any  hearing  conducted  imder  this  part  to 
the  extent  that  the  hearing  officer  con- 
cludes that  their  use  would  promote  the 
efficient  advancement  of  the  hearing. 

(k)  When  a  public  officer  is  a  re- 
spondent in  a  hearing  in  the  officer's  offi- 
cial capacity  and  during  its  pendency 
dies,  resigns,  or  otherwise  ceases  to  hold 
office,  the  proceeding  does  not  abate  and 
the  officer  s  successor  shall  be  automat- 
ically substituted  as  a  party.  Proceed- 
ings following  the  substitution  shall  be 
in  the  name  of  the  substituted  party, 
but  any  misnomer  not  affecting  the  sub- 
stantive rights  of  the  parties  shall  be 
disregarded,  .An  order  of  substitution 
may  be  entered  at  any  time,  but  the 
omission  to  enter  such  an  order  shall  not 
affect  the  substitution. 

(1)  The  hearing  officer  shaU  have 
jurisdiction  to  decide  all  issues  of  fact 

<  1 )    May  reschedule  the  hearing,  a^  and  related  issues  of  law,  but  shall  not 
appropriate;  \have   jurisdiction   to   decide   upon  the 

(2>   Shall  regulate  the  course  of  the    ^udity  of  Federal  statutes  or  regula- 

*"•'""■  -         tions. 

(m)  The  hearing  officer  may  rule 


hearing; 

I3>  Shall  assure  that  all  relevant  is- 
sues are  considered; 

14)  Shall  rule  on  the  Introduction  Of 
evidence  and  testimony: 

f  5)  Shall  rule  on  apprt«>rl»te  motkm*; 
and 


( 1)  that  the  case  is  improperly  before 
it.  that  Is,  that  time  is  a  lack  of  Juris- 
diction over  thecaae; 

(2)  that  the  request  for  review  has 
been  withdrawn  Id  inrltiBg; 
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(3i  that  reasonable  cause  exists  to  be- 
lieve that  the  request  for  review  has 
been  abandoned  or  that  repeated  re- 
quests for  re-scheduling  are  arbitrary 
and  for  the  purpose  of  unduly  delaying 
or  avoiding  a  hearing;  or 

1 4 1  render  such  other  rulings  as  are 
appropriate  to  the  issues  in  question. 

<  n  >  The  hearing  officer  shaP  prepare  a 
written  decision  and  order.  The  decision 
shall  state  its  legal  and/or  factual  bases. 
The  hearing  officer  shall  send  a  copy  of 
the  decision  and  order  to  the  applicant, 
the  Certifying  Officer,  the  Administra- 
tor, and  the  Solicitor.  The  hearing  offi- 
cer may  order  the  labor  certification 
granted,  affirm  the  denial  of  the  certifi- 
cation, or  remand  the  case  to  the  Certi- 
fying Officer  for  further  fact-finding. 

<o>  Except  when  a  case  is  remanded 
to  the  Certifying  Officer  for  further  fact- 
finding, the  decision  of  the  hearing  offi- 
cer shall  be  the  final  decision  of  tlie  Sec- 
retary of  Labor. 

§  6.'i6.28  Ducumcmt  tran.sniiltul  follow- 
ing the  granting  of  a  labor  cerlifira- 
liun. 

If  a  labor  certification  is  granted,  ex- 
cept for  labor  certifications  granted  for 
occupations  listed  on  Schedule  A.  the 
Certifying  Officer  shall: 

(a)  If  the  emfdoyer  has  already  in- 
dicated in  writing  that  it  will  file  a  peti- 
tion for  a  preference  described  at  §  656.- 
2(d)(1)  of  this  Part,  send  the  certified 
application  containing  the  official  labor 
certification  stamp,  supporting  docu- 
ments, and  complete  Determination  and 
TransmittauTotva.  to  the  employer  or,  if 
appropriate,  to  the  employer's  agent. 
The  Determination  and  Transmittal 
form  shall  indicate  that  the  employer 
should  submit  all  the  documents  to  the 
appropriate  INS  office. 

<b>  If  the  employer  has  not  indicated 
in  writing  whether  or  not  it  will,  or  that 
it  will  not,  file  a  petition  for  a  preference 
described  at  §  656.2(d)(1)   of  this  Part, 

(II  If  the  alien  is  abroad  and  prefer- 
ence or  non-preference  numbers  are 
currently  available,  send  the  certified 
application  containing  the  official  labor 
certification  stamp,  supporting  docu- 
ments, and  complete  Determination  and 
Transmittal  form  to  the  appropriate 
Consular  office; 

(21  If  the  alien  is  in  the  U.S.  and  pref- 
erence or  non-preference  numbers  are 
currently  available,  send  the  certified  ap- 
plication containing  the  official  labor 
certification  stamp,  supporting  documen- 
tation, and  complete  Determination  and 
Transmittal  form  to  the  emploj'er.  or,  if 
appropriate,  to  the  employer's  agent.  The 
Determination  and  Transmittal  form 
shall  indicate  that  the  employer  should 
submit  all  the  documents  to  the  appro- 
priate INS  office;  and 

1 3 1  Whether  the  alien  is  abroad  or  in 
the  U.S.,  if  preference  or  non -preference 
numbers  are  not  currently  available, 
send  the  certified  apphcation  containing 
the  official  labor  certification  stamp,  sup- 
poitihg  documentation,  and  complete 
Determination  and  Transmittal  form  to 
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the  employer,  or,  if  appropriate,  to  the 
employer's  agent,  indicating  that  the 
employer  should  file  all  the  docviments 
with  the  appropriate  INS  office; 

§  636.29  Filing  of  a  new  appliralion 
after  the  denial  of  :i  laltor  eerliliea- 
liun. 

lat  A  new  application  for  labor  certi- 
fication by  the  same  employer  involving 
tiie  same  occupation  may  be  filed  at  any 
time  after  the  expiration  of  6  months 
from  the  date  of  a  denial  of  certification, 
except  that,  if  the  certification  was  de- 
nied solely  because  the  wage  or  salary 
offered  wa.*  below  the  prevailing  wage, 
tlie  employer  may  reapply  immediately 
pursuant  to  j  656.21  of  this  Part. 

(b'  An  alien  who  is  denied  a  labor 
certification  for  a  Schedule  A  occupa- 
tion may  at  any  time  have  an  employer 
file  for  a  labor  certification  on  the  alien's 
behalf  pursuant  to  J  65C.21  of  this  Part. 

§  656.30  Validity  of  and  iii>alidalioii  of 
labor  I  ertifiealion-*. 

lai  Except  as  provided  in  paragraph 
id»  of  this  section,  a  labor  certification 
is  valid  indefinitely.  Labor  certifications 
for  Household  Domestic  Service  Workers 
and  teachers  which  were  granted  under 
the  previous  regulations  at  29  CFR  Part 
60  and  which  lapsed  after  one  year, 
shall  be  deemed  automatically  revali- 
dated on  the  effective  date  of  this  Part. 

( b » (1 1  labor  certifications  involving 
job  offers  shall  be  deemed  validated  as 
of  the  date  the  local  employment  ser\'ice 
office  date  stamped  the  application;  and 

(2»  labor  certifications  for  Schedule  A 
occupations  shall  be  deemed  validated  as 
of  the  date  the  applications  were  dated 
by  the  Immigration  or  Consular  Officer. 

(cMlt  A  labor  certification  for  a 
Schedule  A  occupation  is  valid  only  for 
the  occupation  set  forth  on  the  Applica- 
tion for  Alien  Employment  Certification 
form  and  throughout  the  United  States 
unless  the  certification  contains  a  geo- 
graphic limitation. 

1 2)  A  labor  certification  involving  a 
specific  job  offer  is  valid  only  for  the 
particular  job  opportunity  and  for  the 
area  of  intended  employ-ment  stated  on 
the  Application  for  Alien  Employment 
Certification  form. 

(di  After  issuance  labor  certifications 
are  subject  to  invalidation  by  the  INS 
or  by  a  Consul  of  the  Department  of 
State  upon  a  determination,  made  in  ac- 
cordance with  those  agencies'  procedures 
or  by  a  Court,  of  fraud  or  willful  mis- 
representation of  a  material  fact  in- 
volving the  labor  certification  applica- 
tion. If  evidence  of  such  fraud  or  willful 
misrepresentation  becomes  known  to  a 
Regional  Administrator,  Elmployment 
and  Training  Administration  or  to  the 
Administrator,  the  Regional  Administra- 
tor or  Administrator,  as  appropriate, 
shall  notify  in  writing  the  INS  or  State 
Department,  as  appropriate. 

(e>  Certifying  Officers  shall  issue  du- 
plicate labor  certifications  only  upon  the 
written  request  of  a  Consular  or  Immi- 
gration Officer.  Certifying  Officers  shall 
issue  such  duplicate  certifications  only 


3449 

to  the  Consular  or  Immigration  Officer 
who  submitted  the  written  request.  An 
alien,  employer,  or  an  employer  or  alien  s 
agent,  therefore,  may  petition  an  Immi- 
gration or  Consular  Officer  to  request  a 
duplicate  from  a  Certifying  Officer. 

§  6,>6.3I  i.abor  eerlifiealion  applications 
iii\oKing  fraud  or  ttillful  nii^repre- 
»eiilatioii. 

■  a'  If  possible  fraud  or  willful  mis- 
repre.'^entation  involving  a  labor  certifi- 
caiiori  is  discovered  prior  to  a  final  labor 
certification  determination,  the  Certify- 
ing Officer  shall  refer  the  matter  to  the 
IN'S  for  investigation,  shall  notify  the 
employer  of  this  referral  in  writing,  and 
shall  send  a  copy  of  the  notification  to 
the  alien.  If  90  days  pass  without  the 
filing  of  a  criminal  indictment  or  in- 
formation, the  Certifying  Officer  shall 
continue  to  process  the  application. 

lb  I  If  It  is  learned  that  an  applica- 
tion 1.*  the  subject  of  a  criminal  indict- 
ment or  information  filed  in  a  Court,  the 
proces.'liig  of  the  application  shall  be 
halted  until  the  judicial  process  is  com- 
pleted. The  Certifying  Officer  shall  notify 
the  employer  of  this  fact  in  writing  and 
shall  send  a  copy  of  the  notification  to 
the  alien. 

I  c  1  If  a  Court  finds  that  there  was  no 
fraud  or  willful  misrepresentation,  or 
if  tlie  Dejjartment  of  Justice  decides  not 
to  prosecute,  the  Certifying  Officer  shall 
not  deny  the  labor  certification  applica- 
tion ou  the  grounds  of  fraud  or  willful 
misrepresentation.  The  application,  of 
course,  may  be  denied  for  other  reasons 
pursuant  to  this  Part. 

I d  I  If  a  Court,  the  INS  or  the  Depart- 
ment of  State  determmes  that  there  was 
fraud  or  willful  misrepresentation  in- 
volvin.c  a  labor  certification  application, 
the  application  shall  be  deemed  invali- 
dated, processing  shall  be  terminated,  a 
notice  of  the  termination  smd  the  reason 
therefor  shall  be  sent  by  the  Certifying 
Officer  to  the  employer,  and  a  copy  of  the 
notification  shall  be  sent  by  the  Certify- 
ing Offi.cer  to  the  alien, 

§  6.'>6.32      Fee-     for    >er\  iee«    and    di»eu- 
inent>. 

lai  No  Department  of  Labor  or  State 
employment  service  agency  employee 
shall  charge  a  fee  in  connection  with  the 
filing,  determination,  reconsideration,  or 
review  of  applications  for  labor  certifica- 
tion. Such  employees,  on  request,  shall 
advise  applicants  on  the  completion  of 
applications  and  on  procedures  set  forth 
in  this  Part  without  charge.  No  charge 
shall  be  made  for  the  issuance  or  trans- 
mission of  a  labor  certification. 

lb"  The  Department  of  Labors  regu- 
lations under  the  Freedom  of  Informa- 
tion Act  at  29  CFR  Part  70  on  the  Elxami- 
nation  and  Copying  of  Labor  Depart- 
ment Etocuments  provide  that  fees  may 
be  charged  for  si>ecial  searching  and 
copj-ing  services.  These  fees  shall  be  ap- 
plicable to  requests  to  the  Department 
for  copies  of  docimients  in  the  custody  of 
the  Department  which  were  produced 
pursuant  to  this  Part,  except  for  official 
copies  of  labor  certification  documents. 
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Subpart  D — Determination  of  Prevailing 
Wage 

§  656.40     Delermination     of     prevailing 
wage  for  labor  certification  purposes. 

(a)  Whether  the  wage  or  salary  stated 
in  a  labor  certification  application  in- 
volving a  job  offer  equals  the  prevailing 
wage  as  required  by  §  656.21(b)  (3)  of 
this  Part,  shall  be  determined  as  follows : 

(1)  If  the  job  opportunity  is  In  an  oc- 
cupation which  is  subject  to  a  wage  de- 
termination in  the  area  under  the  Davis- 
Bacon  Act,  40  U.S.C.  276a  et  seq.,  29  CFR 
Rart  1,  or  the  McNamara-O'Hara  Serv- 
ice Contract  Act,  41  U.S.C.  351  et  seq., 
2D  CFR  Part  4,  the  prevailing  wage  shall 
be  at  the  rate  required  under  the  statu- 
tory determination.  Certifying  Officers 
shall  request  the  assistance  of  the  DOL 
Employment  Standards  Administration 
wage  specialists  if  they  need  assistance 
in  making  this  determination. 

(2)  If  the  job  opportunity  is  an  occupa- 
tion which  is  not  covered  by  a  prevail- 
ing wage  determined  under  the  Davis- 
Bacon  Act  or  the  McNamara-O'Hara 
Service  Contract  Act,  the  prevailing  wage 
tor  labor  certification  purposes  shall  be: 

(i)  the  average  rate  of  wages,  that  is, 
the  rate  of  wages  to  be  determined,  to 
the  extent  feasible,  by  adding  the  wage 
paid  to  workers  similarly  employed  in  the 
area  of  intended  employment  and  divid- 
ing the  total  by  the  number  of  such 
workers.  Since  it  is  not  always  feasible 
to  determine  such  an  average  rate  of 
wages  with  exact  precision,  the  wage  set 
forth  in  the  application  shall  be  con- 
sidered as  meeting  the  prevailing  wage 
standard  If  it  Is  within  5  percent  of  the 
average  rate  of  wages;  or 

(11)  If  the  job  opportunity  is  covered 
by  a  imion  contract  which  was  nego- 
tiated at  an^-length  between  a  union 
and  the  employer,  the  wage  rate  set 
forth  in  the  imion  contract  shall  be 
considered  as  not  adversely  affecting  the 
wages  of  U.S.  workers  similarly  em- 
jdoyed,  that  is,  It  shall  be  considered 
the  "prevailing  wage"  for  labor  certifi- 
cation purposes. 

(b)  For  purposes  of  this  section,  "simi- 
larly employed"  shall  mean  "having 
substantially  comparable  jobs  in  the  oc- 
etipatlonal  category  in  the  area  of  in- 
tended employment,"  except  that,  U  no 
such  workers  are  employed  by  employers 
other  than  the  employer  applicant  in 
the  area  of  intended  employment,  "sim- 
ilarly employed"  shall  mean: 

(1)  "Having  jobs  requiring  a  substan- 
.  tially  similar  level  of  skills  within  the 
I  area  of  intended  employment";  or 

(2)  If  there  are  no  substsintially 
comparable  jobs  in  the  area  of  Intended 

'  emplojrment,  "having  substantially 
ctnnparable  jobs  with  employers  out- 
side of  the  area  of  Intended  employ- 

•  ment." 

(c)  A  prevailing  wage  determination 
for  labor  certification  piurposes  made 
pursuant  to  this  section  shall  not  per- 
mit an  employer  to  pay  a  wage  lower 
than  that  required  under  any  other 
Federal,  State  or  local  law. 
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Subpart  E — Definitions 

§656.50     Definitioiu,    for    purposes    of 
this  Part,  of  terms  used  in  this  Part. 

"Act"  means  the  Immigration  and  Na- 
ttonality  Act,  as  amended,  8  U.S.C.  1101 
et  seq. 

"Administrator"  means  the  chief  offi- 
cial of  the  United  States  Employment 
Service  or  the  Administrator's  designee. 

"Agent"  means  a  person  .who  is  not 
an  employee  of  an  employer,  and  who 
has  been  designated  in  writing  to  act 
qn  behalf  of  an  alien  or  employer  in 
connection  with  an  application  for  labor 
certification. 

"Application"  means  an  Application 
fpr  Alien  Employment  Certification 
fbrm  and  any  other  documents  submitted 
by  an  alien  and/or  employer  (or  their 
agents)  in  applying  for  a  labor  certifica- 
tion under  this  Part. 

"Area  of  intended  employment" 
means  the  area  within  normal  commut- 
ing distance  of  the  place  (address)  of 
intended  employment.  If  the  place  of 
intended  employment  is  within  a  Stand- 
»rd  Metropolitan  Statistical  Area 
iSMSA),  any  place  within  the  SMBA 
is  deemed  to  be  within  normal  com- 
muting distance  of  the  place  of  intended 
employment. 

"Attorney  General"  means  the  chief 
official  of  the  U.S.  Department  of  Jus- 
tice or  the  designee  of  the  Attorney 
General. 

"Certifying  Officer"  means  a  Depart- 
'  ment  of  Labor  official  who  makes  fle- 
terminations  about  whether  or  not  to 
grant  applications  for  labor  certifica- 
tions: 

(1)  a  regional  Certifying  Officer  des- 
ignated by  a  Regional  Administrator, 
Employment  and  Training  Administra- 
tion »RA)  makes  such  determinations 
in  a  regional  office  of  the  Department; 

(2)  a  regional  Certifying  Officer  des- 
ignated by  the  Administrator  makes 
such  determinations  for  the  Virgin 
Islands; 

(3)  a  national  Certifying  Officer  makes 
such  determinations  in  the  national  of- 
fice of  the  USES. 

(4)  The  addresses  of  the  regional  Cer- 
tifying Officers  are  set  forth  in  Subpart 
F  of  this  Part. 

"Consular  Officer"  means  an  official 
of  the  U.8.  Department  of  State  who 
handles  applications  for  labor  certifica- 
tions pursuant  to  this  Part. 

"Determination  and  Transmittal 
form"  means  the  form  used  by  the  Cer- 
tif3rlng  Officer  to  notify  employers  of 
labor  certification  determinations. 

"Ibiployment"  means  permanent  full- 
time  work  by  an  employee  for  an  em- 
ployer other  than  oneself.  For  purposes 
of  this  definition  an  investor  is  not  an 
employee. 

"Employment  and  Training  Adminis- 
tration (ETA) "  means  the  agency  within 
the  Department  of  Labor  (DOL)  i<^ch 
includes  the  United  States  Emplojrment 
Service  (USES) . 

"Employer"  means  a  person,  associa- 
tion, firm,  or  a  corporation  which  cur- 


rently has  a  loction  within  the  United 
States  to  which  U.S.  workers  may  be 
referred  for  employment,  and  which 
proposes  to  employ  a  full-time  worker 
at  a  place  within  the  United  States  or 
the  authorized  representative  of  such  a 
person,  association,  firm,  or  corporation. 
For  purposes  of  this  definition  an  "au- 
thorized representative"  means  an  em- 
ployee of  the  employer  whose  position 
or  legal  status  authorizes  the  employee 
to  act  for  the  employer  in  labor  certi- 
fication matters. 

"Hearing  Officer"  means  a  Department 
of  Labor  official,  v;hether  hearing  of- 
ficer or  Ad;ninistrative  Law  Judge,  des- 
ignated to  preside  at  DOL  administra- 
tive hearings. 

"Immigration  and  Naturalization  Serv- 
ice (INS J"  means  the  agency  within  the 
U.S.  Department  of  Justice  which  ad- 
ministers that  Department's  principal 
functions  under  the  Act. 

"Immigration  Officer"  means  an  offi- 
cial of  the  Immigration  and  Naturaliza- 
tion Service  (INS)  who  handles  appli- 
cations for  labor  certifications  pursuant 
to  this  Part. 

"INS",  see  Immigration  and  Naturali- 
zation Service. 

"Job  opportimity"  means  a  job  open- 
ing for  employment  at  a  place  in  the 
United  States  to  which  U.S.  workers  can 
be  referred. 

"Labor  certification"  means  the  deter- 
mination and  certification  to  the  Secre- 
tary of  State  and  to  the  Attorney  General 
by  the  Secretary  of  Labor  pursuant  to 
section  212(a)  (14)  of  the  Immigration 
and  Nationality  Act  (1)  that  there  are 
not  sufficient  U.S.  workers  who  are  able, 
wUling,  qualified,  and  available  at  the 
time  of  an  alien's  application  for  a  visa 
and  admission  to  the  United  States  and 
at  the  place  where  the  alien  is  to  per- 
form the  work,  and  (2)  that  the  employ- 
ment of  the  alien  will  not  adversely  affect 
the  wages  and  working  conditions  of 
similarly  employed  U.S.  workers. 

"Local  employment  service  office" 
means  an  office  of  a  State  employment 
service  agency  which  serves  a  particular 
geographic  area  within  a  State. 

"Notice  of  Findings"  means  a  notice 
which  sets  forth  the  bases  upon  which  a 
Certifying  Officer  intends  to  deny  a  labor 
certification  unless  the  bases  are  satis- 
factorily rebutted. 

"Regional  Administrator,  Employment 
and  Training  Admtoistration  (RA)" 
means  the  chief  official  of  the  Employ- 
ment and  Training  Administration 
(ETA)  in  a  Department  of  Labor  (DOD 
regional  office. 

"Schedule  A"  means  the  list  of  oc- 
cupations set  forth  at  §  656.10  of  this 
Part,  with  respect  to  which  the  Adminis- 
trator has  determined  that  there  are  not 
sufficient  United  States  workers  who  are 
able,  willing,  (lualified  and  available,  and 
that  the  emj^ymoit  of  aliens  in  such 
(Kcupations  win  not  adversely  affect  the 
wages  and  woiitlng  conditions  of  United 
States  workers  similarly  employed. 

"Schedule  B"  means  the  list  of  occupa- 
tions set  forth  at  §  CM. II  of  this  Part, 
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with  respect  to  which  the  Administra- 
tor has  determined  that  there  are  gen- 
erally sufficient  United  States  workers 
who  are  able,  \^illing,  qualified  and  avail- 
able, and  that  the  employment  of  aliens 
in  such  occupations  will  generally  ad- 
versely affect  the  wages  and  working 
conditions  of  United  States  workers 
similarly  employed. 

"Secretary"  means  the  Secretary  of 
Labor,  the  chief  official  of  the  U.S.  De- 
partment of  Labor,  or  the  Secretary's 
designee. 

"Secretary  of  State"  means  the  chief 
official  of  the  U.S.  Department  of  State 
or  the  Secretary  of  State's  designee. 

"United  States  Emploj^ment  Service 
(USES)"  means  the  agency  of  the  U.S. 
Department  of  Labor,  established  under 
the  Wagner-Peyser  Act  of  1933,  which  is 
charged  with  administering  the  national 
system  of  public  employment  offices  and 
with  carrying  out  the  fxmctions  of  the 
Secretary  xmder  section  212(a)  (14)  of 
the  Immigration  and  Nationality  Act. 

"United  States  worker"  means  any 
worker  who.  whether  U.S.  citizen  or  alien. 
Is  legally  permitted  to  work  permanently 
within  the  United  States. 


Subpart  F — ^Addresses  of  Department  of 
Lalior  Regional  Offices 

§  636.60      Addresses    of    Dopartincni    of 
I^bor  regional  offices. 

Region  I  (Connecticut.  Maine,  Massa- 
chusetts, New  Hampshire.  Rhode  Island, 
and  Vermont)  :  Room  1707,  J.  F.  Ken- 
nedy- Federal  Building,  Government  Cen- 
ter, Boston,  MA  02203. 

Region  n  (New  York.  New  Jersey,  and 
Puerto  Rico) :  Room  3713.  1515  Broad- 
way, New  York,  NY  10036. 

Region  ni  (Delaware.  Marjland, 
Pennsylvania.  Virginia,  West  Virginia 
and  the  District  of  Columbia)  :  P.O.  Box 
8796.  Philadelphia,  PA  19101  (3535  Mar- 
ket Street.  Do  not  use  street  address  for 
mailing  purposes.). 

Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  and  Tennessee)  :  Room 
405,  1371  Peachtree  Street.  NE.,  Atlanta, 
GA  30309. 

Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  and  Wisconsin)  :  230 
S.  Dearborn  Street.  Chicago,  IL  60604. 

Region  VI  (Arkansas.  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas)  :  Rooni 


317,  555  Griffin  Square  Building.  Griffin 
and  Yoimg  Streets,  Dallas,  TX  75202. 

Region  VII  (Iowa,  Kansas.  Missouri, 
and  Nebraska!  :  Room  1000.  Federal 
Building.  911  Walnut  Street,  Kama.s 
City,  MO  64106. 

Region  \rrn  'Colorado,  Montana. 
North  Dakota.  South  Dakota.  Utah,  and 
Wyoming  I  :  1961  Stout  Street.  Denver. 
CO  80202. 

Region  IX  'Arizona.  California. 
Guam.  Hawaii,  and  Nevada  i  :  Box  36084. 
Federal  Office  Building,  450  Golden  Gate 
Avenue,  San  Francisco,  CA  94102. 

Region  X  (Alaska,  Idaho.  Oregon,  and 
Washington) :  Room  1145  Federal  Office 
Building,  909  First  Avenue.  Seattle  WA 
98174. 

Virgin  Islands— First  National  City 
Bank  Building,  Veterans  Drive,  St. 
Thomas,  V.I.  00801. 

Signed  at  Washington.  DC.  tliis  13th 
day  of  January  1977. 

William  H.  Kolberg, 
Assistant  Secretary 
lor  Employment  and  Training. 
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Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  60 — OFFICE  OF  FEDERAL  CON- 
TRACT COMPLIANCE  PROGRAMS. 
EQUAL  EMPLOYMENT  OPPORTUNITY, 
DEPARTMENT  OF  LABOR 

Final  Rulemaking 

Section  201  of  Executive  Order  11246. 
as  amended  (30  FR  12319:  amended,  32 
FK  143031,  provides  that  the  Secretarj- 
of  Labor  shall  adopt  rules,  regulations 
and  orders  as  he  deems  necessary  and 
appropriate  to  achieve  the  purposes  of 
the  Order. 

On  September  17.  1976.  the  Office  of 
Federal  Contract  Compliance  Programs 
(OPCCPi,  U.S.  Department  of  Labor, 
published  in  the  Federal  Register  (41 
FR  40340 >  a  proposal  to  revise  and  re- 
designate the  regTilations  in  41  CFR  Parts 
60-1  through  60-60.  Interested,  persons 
were  given  until  November  16,  1976,  to 
smbmit  written  comments,  suggestions 
or  objections.  Public  hearings  regarding 
the  proposEils  were  held  in  New  York,  At- 
lanta, Chicago  and  Los  Angeles  during 
the  weeks  of  December  6  and  13. 1976  (41 
Wl  48128) ,  and  the  records  of  those  hear- 
ings remained  open  for  the  submission  of 
written  testimony  through  December  27. 
1976. 

On  December  14.  1976,  the  OPCCP 
published  in  the  Federal  Register  (41 
FR  54499)  a  proposal  to  amend  41  CFR 
60-1. 40(a)  and  41  CFR  60-2.1  to  comply 
with  a  settlement  agreement  reached  be- 
tween the  Department  of  Labor  and  the 
piaintiffs  in  "CastiUo  v.  UseiT."  USDC 
ND  Calif.,  Civil  No.  73-282  AJZ.  Inter- 
ested persons  were  given  until  Janu- 
al^  13. 1977,  to  submit  written  comments, 
suggestions  or  objections. 

Numerous  comments  and  thousands  of 
pages  of  hearing  transcript  have  been 
I'eceived  and  have  been  given  careful 
consideration.  The  comments  indicate  a 
need  for  further  consideration  of  many 
oC  the  proposals  and.  accordingly,  the 
major  revision  and  redesignation  pro- 
posed on  September  17, 1976,  wUl  be  post- 
poned for  such  further  consideration. 
Other  proposed  amendments  and  revi- 
sions, however,  evoked  little  or  no  public 
comment,  or  are  of  overriding  impor- 
tance, and  are  adopted  herein. 

As  was  proposed  on  September  17, 
1976,  the  term  and  definition  of  "Ad- 
ministrative law  judge"  are  substituted 
fbr  the  term  and  definition  of  hearing 
officer  in  §  60-1.3  and  are  inserted  be- 
tween "administering  Agency"  and 
'agency."  This  change  conforms  the 
definition  section  in  the  regulations  with 
changes  being  made  in  Part  60-30.  Rules 
of  Practice  for  Administrative  Proceed- 
ings to  Enforce  Equal  Opportuiiity  Under 
Executive  Order  11246.  The  definition 
of  "Compliance  agency"  is  amended  as 
proposed  on  September  17.  No  comments 
were  received  regarding  either  of  these 
amendments.  In  addition,  the  lettered 
pai-agraph  designations  in  §60-1.3  <e.g. 
i  60-1.3  (a)  and  (b)  are  deleted  and 
the  term  and  definition  of  "minority 
iroup"  (formerly  §  60-1. 3(zi  >  is  inserted, 
anchanged.  in  alphabetical  order,  be- 
tween "Government  contract  and 
""modification."  In  this  manner  all  defi- 
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nitions  will  be  in  alphabetical  order  and 
the  lettered  paragraph  designations  are 
unnecessary. 

Section  60-1.4(d)  Is  amended  by  com- 
bining elements  of  the  prior  section  with 
elements  of  the  September  17  proposal. 
As  amended,  §  60-1.4(d)  permits  the 
iitcorporation  by  reference  of  the  equal 
opportunity  clause  in  all  contracts  and 
subcontracts,  irrespective  of  the  amount 
ol  the  contract  or  subcontract,  and  in 
sach  other  contracts  and  subcontracts 
a*  the  Director  may  designate.  The  pre- 
vious regulation  permitted  incorpora- 
tipn  by  reference  only  in  contracts  or 
siSbcontracts  of  $50,000  or  less,  and  in 
Government  bills  of  lading,  transporta- 
tipn  requests,  contracts  for  the  deposit 
of  Government  funds,  and  contracts  for 
issuing  and  paying  U.S.  savings  bonds 
and  savings  notes,  and  in  such  other 
contracts  as  the  Director  designated. 
Tlie  amendment  has  no  substantive  ef- 
fect on  coverage.  No  comments  either 
favoring  or  opposing  the  proposal  were 
received. 

Section  60-1. 4(e),  as  published  in  the 
September  17  proposal,  replaces  previ- 
ous §  60-1.4  (e» .  The  effect  of  the  change 
iO  §  60-1. 4(e)  is  to  make  it  clear  that, 
consistent  with  the  intent  of  the  Secre- 
tary and  with  existing  case  law,  the 
equal  opportunity  clause  is  considered  a 
pert  of  all  non-exempt  contracts,  includ- 
ing unwritten  contracts.  No  comments 
were  received. 

Section  60-1.5(a)  (1) .  regarding  ex- 
emption of  transactions  of  $10,000  or 
under  from  the  requirements  of  the 
equal  opportunity  clause,  is  amended  by 
(1)  explicitly  stating  that  no  dollar 
amount  exemption  is  applicable  to  con- 
tracts and  subcontracts  with  deposi- 
tories of  Federal  funds  and  with  finan- 
cial institutions  which  are  issuing  and 
paying  agents  for  U.S.  savings  bonds 
and  savings  notes,  and  (2)  eliminating 
the  exemption  where  a  contractor  has 
contracts  or  subcontracts  which  in  any 
12-month  period  total  in  excess  of  $10.- 
000.  irrespective  of  the  dollar  value  of 
any  single  contract. 

The  provision  pertaining  to  Executive 
Order  coverage  of  financial  institutioiia 
clarifies  existing  practice  as  reflected  in 
taie  Department  of  Treasury  regulations 
at  41  CFR  10-12.804.  While  the  Septem- 
ber 17  proposal  did  not  explicitly  refer 
under  this  section  to  the  coverage  of 
financial  institutions  regardless  of  dol- 
iar  amount,  this  point  was  reflected  ia 
proposed  S  60-1.6(a)  regarding  afiBrma- 
tive  action  programs.  A  banking  organi- 
iation  recommended  the  establishment 
«f  dollar  amount  exemptions  for  finan- 
cial institutions.  However,  we  are  reluc- 
tant to  remove  already  existing  coverage 
without  further  consideration  of  the  im- 
pact of  such  removal  on  equal  employ- 
ment opportunity. 

Tlie  aggregation  provision  is  similar  to 
that  presented  in  the  September  17  pro- 
i)osal,  except  that  the  dollar  amount  has 
been  reduced  from  $50,000  to  $10,000. 
Only  one  comment  opposing  aggregation 
for  equal  opportunity  clause  purposes 
wa£  received.  The  commentator  suggested 
that  aggregation  would  increase  the  ad- 


ministrative and  paperwork  burden  on 
small  contractors.  Several  comments 
generally  favoring  aggregation  were  sub- 
mitted. Upon  consideration  of  the  matter 
we  have  concluded  that  the  burden  of 
complying  with  the  equal  opportunity 
clause  (as  opposed,  for  instance,  to  meet- 
ing affirmative  action  program-type  re- 
porting requirements)  is  not  so  substan- 
tial that  it  should  not  be  shouldered  by 
all  contractors  doing  more  than  $10,000 
worth  of  business  with  the  Government. 
Moreover,  we  have  concluded  that  aggre- 
gation should  be  to  $10,000  rather  than 
$50,000  for  the  sake  of  consistency;  ten 
contracts  of  $1000  each  or  two  contracts 
of  $5000  each  are  of  the  same  value  to 
the  contractor  as  one  contract  of  $10,000. 

Section  1.5(a)  (6)  of  the  September  17 
proposal,  dealing  with  work  on  or  near 
Indian  reservations,  is  adopted  without 
change  as  41  CFR  60-1.5(a)  (6).  This 
provision  was  previously  proposed  by  the 
OFCCP  on  June  25,  1976  (41  FR  26229) 
and  republished  as  part  of  the  S^>tem- 
ber  17  proposal.  It  expands  the  employ- 
ment opportunities  of  American  Indians 
living  on  or  near  an  Indian  reservation 
in  both  construction  and  nonconstruction 
employment.  The  rule  parallels  Section 
703 (i)  of  the  Civil  Rights  Act  of  1964,  as 
amended,  and  allows  construction  and 
nonconstruction  contractors  and  subcon- 
tractors to  engage  in  certain  preferential 
hiring  of  such  Indians. 

Section  703 (i)  of  the  Civil  Rights  Act 
of  1964,  as  amended,  states: 

Nothing  contained  in  this  title  shall  apply 
to  any  business  or  enterprise  on  or  near  an 
Indian  reservation  with  respect  to  any  pub- 
licly announced  employment  practice  of  such 
business  or  enterprise  under  which  a  prefer- 
ential treatment  is  given  to  any  individual 
because  he  is  an  Indian  living  on  or  near  a 
reservation. 

The  use  of  the  word  "near"  includes  all 
that  ai'ea  where  a  person  seeking  em- 
ployment could  reasonably  be  expected 
to  commute  to  and  from  in  the  course  of 
a  work  day.  This  definition  is  consistent 
with  that  offered  by  the  Equal  Employ- 
ment Opportunity  Commission  to  the 
U.S.  Commission  on  Civil  Rights  in  an 
opinion  letter  dated  July  18,  1973. 

In  accordance  with  the  Federal  equal 
employment  policy  contained  in  Section 
715  of  the  Civil  Rights  Act  of  1964,  as 
amended,  for  consistent  standards 
among  the  Federal  equal  employment 
opportimltj'  enforcement  agencies,  the 
Department  of  Labor  adopts  the  policy 
enimciated  in  Section  703(i)  of  the  Civil 
Rights  Act  of  1964.  as  the  applicable 
standard  under  Executive  Order  11246 
for  contractors  performing  contracts  on 
or  near  an  Indian  reservation. 

In  order  to  implement  the  proposed 
permissive  employment  preference  for 
Indians  living  on  or  near  an  Indian  res- 
ervation meaningfully,  the  Department 
also  adopts  the  remainder  of  its  June  25, 
1976,  proposal  in  41  CFR  60-2.12(j)  (re- 
published on  September  17  as  41  CFR 
60-2.12(h)  of  Alternative  A  and  41  CFR 
60-2.12 (g)  of  Alternative  B)  to  provide 
that  a  contractor  or  subcontractor  ex- 
tending a  publicly  announced  prefer- 
ence for  Indians  under  41  CFR  60-1.5 (a) 
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,  <6)  may  reflect  such  preference  in  the 
goals  and  timetables  of  its  written  affirm- 
ative action  compliance  program. 

The  few  written  comments  and  the 
limited  testimony  at  the  hearings  on 
these  matters  generally  supported  these 
provisions.  An  employer  questioned  the 
legality  of  these  provisions,  their  prec- 
edential value  for  other  groups,  and  the 
eflfect  the  implementation  of  the  provi- 
sions would  have  on  other  protected 
groups.  We  believe  that  these  amend- 
ments further  the  objectives  of  the  Ex- 
ecutive Order  in  that  they  support  a 
policy  of  hiring  American  Indians  living 
on  or  near  reservations.  The  proposed 
amendments  are  consistent  with  Section 
703 (i)  of  the  Civil  Rights  Act  of  1964, 
as  amended,  and  with  the  Indian  Self 
Determination  and  Education  Assistance 
Act  (Pub.  L.  93-638),  which  also  covers 
the  preferential  employment  of  Indians 
by  certain  Federal  contractors.  These 
Indian  preference  provisions  of  these 
regulations  do  not  establish  mandatory 
Indian  preference  requirements  on  con- 
tractors nor  do  they  impose  new  obliga- 
tions on  contractors.  Rather,  they  clarify 
the  Department  of  Labor's  position  as  to 
certain  contractors  who  choose  to  an- 
noimce  publicly  a  particular  Indian  hir- 
ing policy.  With  the  recent  passage  of 
the  Indian  Self  Determination  and  Edu- 
cation Assistance  Act,  certain  Federal 
contractors  are  required  to  give  prefer- 
ence to  Indians  when  performing  cer- 
tain contracts.  Therefore,  the  permissive 
Indian  preferences  set  forth  below  are 
fully  compatible  with  the  new  Act. 

Both  the  proposed  and  the  final  ver- 
sion of  §  60-1. 5 (a)  (6)  provide  that  con- 
tractors or  subcontractors  extending  an 
Indian  employment  preference  shall  not 
discriminate  among  Indians  on  the  basis 
of  religion,  sex  or  tribal  affiliation.  One 
tribe  objected  to  this  prohibition  against 
tribal  discrimination  when  the  tribe  it- 
self forms  a  construction  company.  "Hie 
favorable  written  comments  of  another 
tribe  did  not  address  this  issue.  A  wit- 
ness representing  an  Indian  organization 
at  the  Los  Angeles  hearings  expressed  no 
position  on  this  point,  when  asked,  but 
did  favor  the  prohibition  on  sex  discrimi- 
nation among  Indians.  To  allow  a  tribal 
cohtractor  to  use  the  permissive  Indian 
preference  to  discriminate  against  mem- 
bers of  other  Tribes  would  frustrate  one 
of  our  bsisic  objectives — to  encourage  the 
employment  of  American  Indians  gener- 
ally. This  purpose  would  be  hindered 
were  we  to  allow  disparate  treatment 
based  on  tribal  affiliation.  Further,  we 
have  not  been  referred  to  any  specific 
provisions  in  the  Executive  Order  or  In 
other  legislation  which  would  suggest 
such  separate  treatment  for  tribal  con- 
tractors. 

Section  60-1.13  of  the  September  17 
proposal.  "Foreign  government  prac- 
tices," as  corrected  at  41  PR  42678  (Sep- 
tember 28,  1976),  is  adopted  with  one 
change  in  wording  as  41  CPR  60-1.10.  In 
the  third  sentence  the  word  "shall"  re- 
nlaees  "may."  That  sentence  now  reads 
as  follows: 

Therefore,  a  contractor  hiring  workers  In 
the  United  States  for  either  Federal  or  non- 
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federally  connected  work  shall  be  In  viola- 
tion of  Executive  Order  11246,  as  amended,  by 
refusing  to  employ  or  assign  any  person  be- 
cause of  race,  color,  religion,  sex.  or  national 
origin  regardless  of  the  policies  of  the  coun- 
try where  the  work  Is  to  be  performed  or  for 
whom  the  work  will  be  performed.  (Em- 
phasis added.) 

Several  comments  opposing  the  pro- 
posal and  several  favoring  it  were  re- 
ceived. The  objectors  generally  felt  that 
it  is  beyond  the  scope  of  these  regula- 
tions to  confront  the  hiring  and  admit- 
tance practices  of  foreign  governments. 
As  one  commentator  put  it.  "These  regu- 
lations are  not  going  to  change  the  poli- 
cies of  any  foreign  nation.  A  contractor 
should  not  be  penalized  by  virtue  of 
complying  with  the  immigration  policy 
of  a  foreign  country."  Those  favoring  the 
proposal  felt  that  adoption,  as  amended 
above,  was  appropriate  in  light  of  pre- 
vious directives  of  the  President  and  the 
Secretary  of  Labor  prohibiting  such  dis- 
crimination. We  agree  that  inasmuch  as 
the  regulation  implements  the  stated 
policy  of  both  the  President  and  the 
Secretary,  it  is  appropriately  adopted. 

The   complaint   procedures   at   5  5  60- 
1.21  through  60-1.24  have  been  revised 
to  specifically  provide  that  OPCCP  and 
the  compliance  agencies  may  refer  ap- 
propriate   complaints     to     the    Equal 
Employment    Opportunity    Commission 
(EECX:)   for  proce.'ssing  under  Title  VII 
of    the    Civil    Rights    Act    of    1964.    as 
amended,  rather  than  processing  them 
under  Executive   Ord^r    11246   and   the 
implementing  regulations.  Cmnplainants 
and  contractors  would  be  informed  of 
the  referral  ol  a  complaint  to  EEOC. 
This  provision  is  intended  to  ensure  that 
OPCCP   and   the   comnliance   agencies 
establish  rational  compliance  priorities. 
Requiring    OFCCP    or    the    complituice 
agencies  to  investigate,   as  some  com- 
mentators   sugeested.    each    individual 
complaint  would  interfere  with  a  bal- 
anced compliance  review  and  enforce- 
ment program  deslened  to  maximize  fed- 
eral resources  for  the  greatest  equal  em- 
ployment opportunity  benefit  and  results. 
The  comments  of  the  U.S.  Commission 
on  Civil  Rights  supported  the  language 
in  the  proposed  regulations  which  would 
permit    OPCCP    and    the    compliance 
agencies  to  refer  complaints  to  the  EEOC. 
The  Commission  stated,  in  part,  "We  be- 
lieve that  this  provision  will  enhance  the 
ability  of  the  Federal  contract  compli- 
ance  program   to   concentrate  on   sys- 
temtic  administration.' 

Some  of  the  written  comments  and 
testimony  at  the  hearings  referred  to 
EEOC's  backlog  as  a  rea."5on  for  opposing 
referral  of  complaints  to  EEOC.  How- 
ever, it  should  be  recognized  that  even  in 
situations  where  EEOC  itself  Is  unable 
to  act  upon  a  matter,  referral  of  a  com- 
plaint to  EEOC  will  ensure  that  the  com- 
plainant can  commence  a  private  right 
of  action  under  Title  VII  as  a  result  of 
EEOC's  Issuance  of  a  right-to-sue  letter. 
Therefore,  our  referral  policy  will  enable 
the  matters  raised  in  the  complaint  to 
be  addressed  in  a  timely  manner  under 
other  means. 

In  addition  to  comments  on  referral  to 
EEOC  of  individual  complaints  which  do 
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not  raise  Issues  of  systemtic  discrimi- 
nation, some  comments  also  questioned 
the  referral  of  class-wide  complaints  to 
EIEOC.  In  this  regard,  it  is  the  general 
poUcy  of  OPCCP  that  such  broader  com- 
plaints normally  be  processed  imder  Ex- 
ecutive Order  11246.  This  enables 
OPCCP  and  the  agencies  to  focus  on 
large-scale  discrimination/affirmative 
action  matters  affecting  large  numbers 
of  minorities  and  women  and  to  estab- 
lish compliance  priorities  accordingly. 

Referral  of  appropriate  complaints  to 
EEOC  refiects  existing  policy.  See 
OI"CCP/EEOC  Memorandum  of  Under- 
standing (31  PR  35855,  Oct.  4.  1974).  It 
is  consistent  with  Sections  206(b)  and 
209<a)(3)  of  Executive  Order  11246,  as 
amended,  and  federal  equal  employment 
policy  as  reflected  in  Section  715  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
calling  for  the  maximization  of  effort, 
the  promotion  of  efficiency,  and  the 
elimination  of  conflict,  competition,  du- 
plication and  inconsistency  among  fed- 
eral EEO  agencies. 

Section  60-1.23 (a)  adopts  most  of  the 
language  of  proposed  §  60-1.30(c)  <1)  to 
indicate  that  complaints  filed  by  public 
interest  or  advocate-type  organizations 
v.ill   be  accepted  notwithstanding  that 
such  complaints  do  not  Identify  all  or 
any  of  the  alleged  discrimlnatees  so  long 
as  the  complaint  is  of  sufficient  speci- 
ficity £is  to  indicate  where  the  complaint 
Investigation  should  focus.  As  Indicated 
above,  class -wide  complaints  (Including 
those  filed  by  third  parties)  would  nor- 
mally be  retained  and'  processed  tmder 
Elxecutive  Order  11246.  However,  to  in- 
dicate that  such  complaints  may.  on  oc- 
casion, be  referred  to  EIEOC,  we  have  de- 
leted the  phrase  "for  investigation"  in 
adopting  Uie  last  sentence  of  proposed 
5  60-1 .30  ( c  w  1 ) .  Some  commentators  op  - 
posed  acceptance  of  complaints  of  this 
nature;  they  favored  the  identification 
of  complainants  and  opposed  giving  pub- 
lic interest  groups  the  right  to  file  com- 
plaints on  behalf  of  individuals  or  a  cla.ss 
of  individuals.  They  also  feared  harass- 
ment and  the  filing  of  specious  com- 
plaints.   Others    favored    the    Depart- 
ment's proposal  by  pointing  out  that  vic- 
tims  of  discrimination   frequently  fear 
employer  retaliation  and  would  be  reluc- 
tant to  identify  themselves  specificalh 
in  a  complaint.   In  order  to  maximize 
equal     employment     opportunity,     the 
OFXXnP    and    the   compliance    agencies 
need  to  obtain  as  much  information  as 
possible,  including  information  gpthered 
through  the  complaint  process.  There- 
fore, we  are  unwilling  to  deny  access  to 
these  complaint  procedures  to  organiza- 
tions alleging  violations  of  the  Execu'ive 
Order  or  implementing  regtilations.  Our 
position  is  fully  consistent  with  PectioTi 
206  of  the  Executive  Order,  regardipp  in- 
vestigations and  complaint". 

Other  changes  are  as  follow-': :  d  i  S'-r- 
tion  60-1.22  now  states  OPCCP's  address 
for  filing  complaints;  (2)  J60-1.24'b' 
has  been  captioned  "Comnlaint  investi- 
gations," rather  than  "Investigation.*" 
and  adopts  the  language  of  propose<l 
?  60-1.23,  Indicating  that  OFXX^P.  as  well 
as  the  agencies,  may  conduct  complaint 
investigations    (also  provided  In   <!  60- 
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1.22).  and  that  the  case  record  should 
refer  to  at  least  one  federal  contract 
tD  ensure  that  the  employer  under  In- 
vestigation is  subject  to  the  Executive 
Order;  (3)  §60-1.24(0(3)  has  been  re- 
vised to  correspond  with  the  enforcement 
scheme  of  §  60-1.26.  which  Includes  ref- 
erence to  the  sanctions  formerly  con- 
tained in  this  provision;  (4)  §60-1.24 
<d),  has  been  revised  by  having  the  first 
sentence  begin  with  the  new  clause, 
"With  the  exception  of  complaints  which 
have  been  referred  to  EEOC.  *  *  •."to 
indicate  that  such  complaints  are  not 
subject  to  the  compliance  agency 
complaint  processing  requirements  con- 
tained therein;  and  (5)  references  to 
"agency"  in  §  60-1.21  through  §  60-1.24 
have  been  clarified  by  substituting  the 
term  "compliance  agency". 

Proposed  §  60-1.25,  "Enforcement  pro- 
ceedings," is  adopted  with  minor 
changes  at  41  CFR  60-1.26.  and  previous 
S  60-1.26  is  deleted.  Conforming  amend- 
ments dealing  with  the  administrative 
complaint  process  are  made  at  41  CFR 
tO-2.2  (b)  and  (c).  The  concepts  for- 
merly found  in  §  60-1.26  have  been  re- 
tained, to  the  extent  applicable,  and  pub- 
Hshed  in  41  CFR  Part  60-30  (see  discus- 
sion, below) . 

Section  60-1.26  clarifies  procedures 
and  policies  regarding  administrative 
»nd  judicial  proceedings  to  enforce  the 
Executive  Order  and  to  seek  appropriate 
relief.  This  section  restates  existing 
OFCCP  policy  that  enforcement  proce- 
dures are  applicable  to  both  construction 
and  nonconstruction  contracts.  Seven 
categories  of  violations  for  which  en- 
forcement proceedings  would  be  appro- 
priate are  set  forth  as  examples.  In  the 
event  of  an  alleged  violation  or  threat 
•f  violation,  the  OFCCP  or  the  compli- 
ance agency  (with  the  approval  of  the 
Director)  may  institute  administrative 
proceedings  to  enjoin  the  violation  and 
»eek  appropriate  relief,  which  may  in- 
clude affected  class  and  back  pay  relief. 
This  section  codifies  OFCCP  policies  re- 
garding back  pay  and  affected  class  relief 
which  have  been  in  effect  for  several 
years. 

If  it  Is  determined  after  a  hearing  that 
the  contractor  is  violating  the  Execu- 
tive Order  the  compliance  agency  or  the 
Secretary  of  Labor  shall  Issue  an  Admin- 
istrative Order  enjoining  the  violations, 
requiring  the  contractor  to  provide  what- 
ever remedies  are  appropriate,  imposing 
whatever  sanctions  are  appropriate,  or 
Implementing  any  combination  of  these 
provisions. 

The  procedure  thus  established  draws 
a  critical  distinction  between  the  con- 
cepts of  remedy  and  sanction.  A  remedy 
(such  as  seniority  reform,  red  circling, 
or  back  pay)  is  an  aCBrmatlve  step  which 
is  required  to  eliminate  discrimination 
or  the  effects  of  past  discrimination  at 
the  subject  establishment.  It  is  remedial 
rather  than  pynitive.  It  is  the  mechanism 
by  which  the  contractor  may  bring  its 
employment  practices  Into  compliance 
with  the  Executive  Order.  On  the  other 
hand,  a  sanction  such  as  debarment  is 
*  the  Government's  recourse,  or  the  penal- 
ty to  be  levied.  In  the  event  of  failure 


to  comply  and  does  not  provide  relief  to 
victims  of  the  contractor's  discrimina- 
tion. 

This  section  specifies  that  when  re- 
questing approval  to  institute  enforce- 
ment proceedings,  the  compliance  agency 
shall  provide  the  Director  with: 

Information  regarding  at  least  one  con- 
tract which  subjects  the  contractor  to  Exec- 
utive Order  liability; 

Specification  of  the  sections  of  the  Order, 
regulations  or  equal  opportunity  clause  al- 
legedly violated.  Including  a  brief  descrip- 
tfion  of  the  relevant  facts; 

Appropriate  documentation  and  statistical 
amalysls; 

A  proposed  administrative  complaint, 
wfiere  appropriate. 

In  addition,  the  section  specifies  that 
all  Executive  Order  administrative  en- 
forcement proceedings  will  be  conducted 
under  the  control  and  supervision  of  the 
Solicitor  of  Labor  and  under  OFCCP's 
hearing  rules.  This  will  provide  greater 
uniformity  in  the  processing  of  enforce- 
ment proceedings.  However,  it  does  nob 
preclude  other  agencies  from  conducting 
enforcement  proceedings  under  the  su- 
pervision of  the  Solicitor.  Finally,  this 
section  outlines  procedures  pertaining 
to  the  referral  of  enforcement  matters 
to  the  Department  of  Justice  and  in- 
cludes authorization  for  the  Attorney 
General  or  his  designee  to  conduct  any 
necessary  investigation,  make  efforts  to 
secure  compliance  and  institute  civil 
actions. 

A  number  of  commentators  opposed 
the  portion  in  proposed  §  60-1.25 (a)  (2) 
which  references  affected  class  and  back 
pay  relief  as  being  appropriate  under  the 
Executive  Order.  They  opined  that  the 
Executive  Order  is  only  prospective  in 
nature,  and  that  it  contains  no  provi- 
sion authorizing  remedial  relief.  How- 
ever, it  has  been  OFCCP  policy  for  a 
number  of  years  that  affected  class  and 
back  pay  relief  are  authorized  by  the 
Executive  Order.  That  policy  was  re- 
cently upheld  in  "U.S.  v.  Duquesne  Light 
Co."  (C-A.  No.  75-1110,  WX).  Pa.,  No- 
vember 30,  1976). 

Commentators  also  questioned  the  le- 
gality of  proposed  §60-1.25  (a)(2),  (e) 
and  (f)  regarding  referrals  to  the  De- 
partment of  Justice,  in  light  of  the  1972 
amendments  to  Title  vn  of  the  Civil 
Rights  Act  of  1964,  which  transferred 
most  Title  VTI  authority  to  the  EEOC. 
However,  we  believe  that  these  provi- 
sions represent  an  appropriate  exercise 
of  the  powers  of  the  Secretary  of  Labor, 
catalogued  at  subparagraphs  (2),  (3) 
and  (4)  of  Section  209(a)  of  the  Execu- 
tive Order  as  follows: 

(2)  Recommend  to  the  Department  of 
Justice  that.  In  cases  in  which  there  is  sub- 
stantial or  material  violation  or  the  threat  of 
substantial  or  material  violation  of  the  con- 
tractual provisions  set  forth  in  Section  202 
of  this  Order,  appropriate  proceedings  be 
brought  to  enforce  those  provisions,  includ- 
ing the  enjoining,  within  the  limitations  off 
.-applicable  law,  of  organizations,  individual*, 
or  groups  who  prevent  directly,  or  seek  to 
prevent  directly  or  Indirectly  compliance 
with  the  provisions  of  this  Order. 

(3)  Recommend  to  the  Equal  Employ- 
ment Opportimlty  Commission  or  the  De- 
partment  of   Justice   that   appropriate   pro- 


ceedings be  instituted  under  Title  Vn  of  the 
Civil  Rights  Act  of  1964. 

(4)  Recommend  to  the  Department  of 
Justice  that  criminal  proceedings  be  brought 
for  the  furnishing  of  false  Information  to  any 
contracting  agency  or  to  the  Secretary  of 
Labor  as  the  case  may  be. 

Comments  regarding  proposed  §  1.25 
(c) ,  which  is  intended  to  provide  greater 
uniformity  in  the  processing  of  enforce- 
ment actions,  were  generally  favorable. 
Several  comments  objected  to  the  con- 
trol and  supervision  of  enforcement  by 
the  Solicitor  of  Labor  because,  the  com- 
mentators felt,  this  would  delay  the  en- 
forcement process.  Because  enforcement 
hearings  will,  as  a  general  matter,  be 
conducted  by  the  staffs  of  the  various 
compliance  agencies  (the  Solicitor  will 
control  and  supervise;  not  conduct),  no 
undue  delay  should  result. 

Sections  60-1.40(a)  and  60-2.1  are 
amended  consistent  with  .the  December 
14  proposal.  Accordingly,  contractors  and 
subcontractors  having  50  or  more  em- 
ployees and  Government  bills  of  lading 
which,  in  any  12-month  period,  total  or 
can  reasonably  be  expected  to  total  $50,- 
000  or  more  are  now  subject  to  the  writ- 
ten affirmative  action  program  require- 
ment. 

In  response  to  both  the  September  17 
and  December  14  proposals,  an  industry 
organization  commented  that  aggrega- 
tion of  bills  of  lading  discriminates 
against  the  motor  carrier  industry  by  es- 
tablishing equal  employment  compliance 
standards  which  are  different  than 
those  applicable  to  other  contractors. 
However,  if  the  previous  provisions  were 
to  be  retained,  virtually  the  entire  mo- 
tor carrier  industry  would  be  excluded 
from  the  aflSrmative  action  program  re- 
quirements contained  in  41  CFR  Part 
60-2.  As  an  industry  witness  stated  at 
the  Atlanta  hearings,  there  are  between 
three  and  twelve  motor  carriers  out  of 
16.005  which  without  accumulating  bills 
of  lading,  would  be  subject  to  the  aflQrm- 
ative  action  program  requirements  of 
41  CFR  Part  60-2.  Goals  and  timetables 
and  related  aflarmative  action  require- 
ments have  been  recognized  as  an  ex- 
tremely useful  and  effective  method  for 
ensuring  that  the  objectives  of  the  Ex- 
ecutive Order  are  met.  See,  e.g..  "Con- 
tractors Assn.  of  Eastern  Pa.  v.  Secre- 
tary of  Labor,"  442  F.2d  149  (3rd  Cir., 
1971),  cert,  den.,  404  U.S.  854  (1971); 
"U.S.  V.  Mississippi  Power  &  Light  Co."; 

— —  F.  Supp. (S.D.  Miss.,  1975),  10 

FEP  Cases  1084;  "Association  of  General 
Contractors  of  Massachusetts  v.  Altshu- 
ler,"  490  F.  2d  9  (1st  Cir.,  1973),  cert, 
denied,  416  U.S.  957  (1974) ;  "Joyce  v. 
McCrane."  320  F.  Supp.  1284  (D.N.J., 
1970);  "Barnett  v.  International  Har- 
vester."   F.  Supp. (W.D.  Tenn., 

1976),  12  FEP  Cases  787. 

Further,  there  are  significant  equal 
employment  problems  in  the  motor  car- 
rier industry.  In  this  regard,  as  the  U.S. 
Commission  on  Civil  Rights  stated :  "The 
statistical  rec<lrd  on  employment  of  mi- 
norities and  women  in  the  trucking  in- 
dustry, as  well  as  the  number  of  court 
cases  alleging  discrimination  by  truck- 
ing companies,  indicate  that  the  compli- 
ance  examiners   have   failed   to   obtain 
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voluntary  compliance."  U.S.  Commission 
on  Civil  Rights.  The  Challenge  Ahead: 
Equal  Opportunity  in  Referral  Unions  at 
170  (1976).  See  also  "U.S.  v.  Trucking 
Employers.  Inc..  et  al.,"  C.A.  No.  74-453 
(USDC  DC,  1974) ;  'Sagers  v.  Yellow 
Freight  System",  529  F.  2d  721  (5th  dr., 
1976),  and  the  cases  cited  therein.  The 
Commission's  report  noted  that  individ- 
ual bills  of  lading  for  shipment  of  goods 
"rarely  reach  $50,000,"  (p.  239),  and  al- 
though "many  firms  receive  in  excess  of 
$50,000  in  Government  bills  of  lading 
cumulated  over  a  year,  individual  bills 
of  lading  almost  never  exceed  $50,000." 
(p.  171).  Since  each  Government  bill  of 
lading  constitutes  a  separate  Govern- 
ment contract,  most  motor  carriers  were 
not  subject  to  previous  41  CFR  60-1.40 
and  41  CFR  Part  60-2,  for  the  develop- 
ment and  implementation  of  written  af- 
firmative action  programs.  The  Com- 
mission's report  (p.  251)  supported  the 
application  of  41  CFR  Part  60-2  to  the 
surface  transportation  industry,  and, 
noting  the  Inapplicability  of  that  regu- 
lation as  it  then  existed  to  most  of  the  in- 
dustry under  E.O.  11246,  recommended 
that  the  Interstate  Commerce  Commis- 
sion adopt  the  standards  of  41  CFR  Part 
60-2  for  its  regulatees. 

In  order  to  ensure  full  and  equal  em- 
ployment opportunity  In  the  surface 
transportation  Industry,  we  have  decided 
to  amend  41  CFR  60-1.40  and  41  CFR 
Part  60-2  as  described  above  to  reach 
a  significant  portion  of  that  important 
Industry,  which  will  now  be  subject  to 
the  same  nondiscrimination  and  aflOrm- 
ative  action  requirements  as  other  ma- 
jor segments  of  American  Industry  with 
which  the  Government  contracts. 

In  light  of  these  considerations,  we 
are  unable  to  accept  the  assertion,  in  the 
above-referenced  trade  association's 
comments  on  the  December  14  prcqjosal, 
that  this  provision  would  be  "counter- 
productive to  the  ends  of  equal  employ- 
ment and  affirmative  action."  We  be- 
lieve that  the  new  provision  will  have 
a  highly  saluttiry  and  beneficial  effect 
In  achieving  equal  employment  oppor- 
tunity in  the  surface  transportation  in- 
dustry. 

In  addition,  depositories  of  Federal 
funds  and  financial  Institutions  which 
are  Issuing  and  paying  agents  for  U.S. 
savings  bonds  and  savings  notes  will  be 
subject  to  the  written  affirmative  action 
program  requirement  regardless  of  the 
dollar  value  of  their  contractual  rela- 
tionships with  the  Govenmient.  This  was 
proposed  at  §  60-1. 6 (a)  of  the  Septem- 
ber 17  proposal,  and  is  consistent  with 
existing  Department  of  Treasury  prac- 
tice (41  CFR  10-12.814).  Opposition  to 
this  proposal  was  voiced  by  a  banking 
industry  organization,  but  as  we  noted 
in  discussing  §  1.5(a)(1),  we  are  reluc- 
tant to  remove  existing  coverage  without 
further  study. 

One  commentator  noted  that  proposed 
§  1.6(e) : 

•   •  •  only     recognizes     noncompliance     In 
three  situations :  No  AACP,  Inadequate  AACP 
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and  deviation  from  "a  previously  approved 
program."  Under  this  provision,  the  only  sit- 
uation in  which  a  contractor  can  be  fotmd 
in  noncompliance  for  failure  to  implement 
an  AACP  Is  where  that  AACP  has  previously 
been  approved.  Given  the  extreme  nnderstaff- 
ing  of  the  federal  compliance  system,  only  a 
small  portion  of  AACP'a  are  ever  reviewed 
and  approved  by  the  compliance  agencies. 
Assume  that  a  contractor  has  an  acceptable 
written  AACP  which  has  not  previously  been 
approved  by  the  compliance  agency.  Assume 
further  that  a  review  is  conducted  which 
reveals  that  the  contractor  has  totally  faUed 
to  Implement  the  AACP  and  has  thus  "de- 
viated "  from  its  terms.  In  this  situation,  the 
compliance  agencies  are  not  authorized  to 
find  the  contractor  In  noncompliance. 

The  commentator  went  on  to  note  the 
same  problem  was  present  in  the  existing 
regulations.  Sections  2.2  (b)  and  (c)  are 
amended  to  eliminate  this  deficiency. 

The  wording  of  5  2.2(b)  is  amended  to 
clarify  procedures  under  which  the  Di- 
rector may  determine  that  there  are  sub- 
stantial issues  of  law  or  fact  as  to  the 
contractor/ bidders  responsibility  to  the 
extent  that  a  hearing  is  required.  This 
provision  is  cross-referenced  in  a  new 
paragraph  (g)  in  §  60-1.26. 

The  portions  of  proposed  5  60-8.7 
which  specify  the  information  which 
must  be  contained  in  a  notice  of  defi- 
ciencies have  been  adopted  and  made  ap- 
plicable to  the  30-day  notice  to  show 
cause  in  §  6a-2.2'c)  (1) .  Public  comment 
regarding  this  "bill  of  particulars"  ap- 
proach was  overwhelmingly  favorable. 
Both  contractors  and  public  interest 
groups  felt  that  it  was  beneficial  to  the 
effective  and  timely  resolution  of  EEO 
Issues  for  contractors  to  be  made  aware 
of  specific  deficiencies  and  suggested 
remedies. 

The  subparagraphs  of  §  60-2.2  (c)  have 
been  renumbered  to  accommodate  this 
additional  provision. 

In  addition,  language  has  been  added 
to  the  show  cause  provision  to  clarify 
that  it  Is  only  applicable  when  admin- 
istrative enforcement  under  Part  60-2 
(as  opposed  to  judicial  enforcement)  Is 
contemplated.  This  is  consistent  with 
OFCCP  policy  and  Federal  coiirt  decision 
in  "United  States  v.  Mississippi  Power 
and  Light  Co.",  9  EPD  (CCH)  H  10,164 
(S.D.  Miss.,  1975),  appeal  pending,  and 
"United  States  v.  New  Orleans  Public 
Service,  Inc.",  8  EPD  (CCH)  H  9795  (E.D. 
La.,)  1974),  appeal  pending,  and  is  re- 
flected in  41  CFR  60-1.26. 

On  September  17,  we  proposed  that 
the  previously  existing  "Hearing  rules 
for  sanction  proceedings"  (41  CFR  Part 
60-30)  be  revised,  be  renamed  "Rules  of 
Practice  for  Administrative  Proceedings 
to  Enforce  Equal  Opportimlty  Under 
Executive  Order  11246,"  and  be  published 
at  Part  6»-5.  At  that  time  we  stated: 

Ordinarily,  rules  of  practice,  since  they 
deal  with  prooedviral  matters,  would  not  be 
subject  to  proposed  rulemaJUng.  However. 
It  Is  the  policy  of  the  Department  of  Labor, 
whenever  prsM:tlcable,  to  afford  the  public  an 
opportunity  to  partlcipftte  in  the  rulemaking 
process.  Beoauoe  of  tbe  proposed  general 
revision  of  the  Tegulations,  the  Department 
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therefore    will   consider   all   comments   .sub- 
mitted on  this  part. 

A  few  comments  regarding  the  rules 
of  practice  were  received,  the  majority 
of  which  asserted  that  some  of  the  filing 
deadlines,  most  notably  those  for  re- 
sponding to  interrogatories  and  requests 
for  admissions,  were  too  short.  Accord- 
ingl>-.  most  of  the  time  limitations  have 
been  lengthened.  In  addition,  the  parties 
will  be  referred  to  as  plaintiff  (Depart- 
ment of  Labor,  OFCCP  and /or  compli- 
ance agency)  and  defendant  (employer ' , 
rather  than  complainant  and  respondent, 
as  proposed. 

The  rules  of  practice  are  adopted  as 
41  CFR  Part  60-30.  replacing  the  previ- 
ous Part  60-30. 

In  consideration  of  the  forepoinp.  41 
CFR  Parts  60-1.  60-2  and  60-30  aie 
amended  as  set  forth  below. 

Effective  date.  The  Rules  of  Practice 
for  Administrative  Proceedings  To  En- 
force Equal  Opportunity  Under  Execu- 
tive Order  11246  are  effective  on  Jan- 
uary 18,  1977,  and  shaU  be  applicable 
to  actions  and  proceedings  brought 
thereafter  and  also  to  further  procedure 
in  actions  and  proceedings  now  pend- 
ing, except  to  the  extent  that  in  the 
opinion  of  the  Administrative  Law  Judge 
their  application  In  a  particular  action 
or  proceeding  now  pending  would  not  be 
feasible  or  would  work  injustice  in  which 
event  the  former  procedure  applies. 

All  other  provisions  take  effect  on 
February  17,  1977. 

Dated:  January  14, 1977. 

W.  J.  USERY,  Jr., 

Secretary  of  Labor 

John  C.  Rsad. 
A^>istant  Secretary,  Employment 
Standards  Administration 

Lawrence  Z.  Lorber, 
Deputy  Assistant  Secretary, 

Director,  OFCCP. 

1.  "Hie  title  page  and  indexes  to  41  CFR 
Chapter  60  and  41  CFR  Part  60-1  are 
amended  as  follows: 

CHAPTER  GO— OFFICE  OF  FEDERAL  CON- 
TRACT COMPUANCE  PROGRAMS, 
EQUAL  EMPLOYMENT  OPPORTUNITY. 
DEPARTMENT  OF  LABOR 

Note. — The  President,  by  Executive  Order 
11246  {30  FR  12319),  abolished  the  Presi- 
dent's Committee  on  Equal  Employment  Op- 
portunity and  delegated  the  functions  of  the 
abolished  Committee  to  the  Secretary  of  La- 
bor. By  order  of  the  Secretary  of  Labor  30 
PR  13441,  Oct.  22,  1966.  aU  rules,  regula- 
tions, orders.  Instructions,  and  other  direc- 
Uves,  Issued  by  the  abolished  Committee,  not 
inconsistent  with  E.O.  11346  remain  In  ef- 
fect for  the  present  as  those  of  the  Secre- 
tary of  Labor.  All  references  In  this  chapter 
to  "Committee",  "Chairman",  "Vlce-Chair- 
xnan",  and  "Executive  Vice- Chairman"  sbaU 
mean  the  Director  of  the  Office  of  Federal 
Contract  Compliance  Proerams  of  the  United 
States  Department  of  Labor,  and  all  refer- 
ences to  "a  panel  of  the  Committee"  shall 
mean  an  appropriate  panel  of  three  ap- 
pointed by  the  Directw. 
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Subpart  A — Preliminary  Matters;  Equal 
OppdrtunKy  Clause;  Compliance  Reports 

3.  41  CFR  60-1.3  Is  revised  to  read  as 
tdUiovrs: 


'^        RULES  AND  REGULATIONS 

i  60-1.3     Definitions. 

"Administering  agency"  means  any  de- 
partment, agency  and  establishment  in 
tihe  Executive  Branch  of  the  Govern- 
ment, including  any  whoUy  owned  Gov- 
ernment corporation,  which  administers 
a  program  involving  federally  assisted 
-♦enstruction  contracts. 

"Administrative  Law  Judge"  means  an 
Administrative  Law  Judge  appointed  as 
provided  in  5  U.S.C.  3105  and  Subpart  B 
of  Part  930  of  Title  5  of  the  Code  of  Fed- 
eral Regulations  (see  37  PR  16787)  and 
qualified  to  preside  at  hearings  under  5 
use.  557. 

"Agency"  means  any  contracting  or 
any  administering  agency  of  the  Govern- 
ttient. 

"Applicant"  means  an  applicant  for 
Federal  assistance  involving  a  construc- 
tion contract,  or  other  participant  in  a 
program  involving  a  construction  con- 
tract as  determined  by  regulation  of  an 
administering  agency.  The  term  also  in- 
cludes such  persons  after  they  become 
recipients  of  such  Federal  assistance. 

"Compliance  Agency"  means  the 
agency  designated  by  the  Director  on  a 
geographical.  Industry  or  other  basis  to 
conduct  compliance  reviews  and  to  un- 
dertalce  such  other  responsibilities  in 
connection  with  the  administration  of 
the  Order  as  the  Director  may  determine 
to  be  appropriate. 

"Construction  work"  means  the  con- 
struction, rehabilitation,  alteration,  con- 
version, extension,  demolition  or  repair 
of  buildings,  highways,  or  other  changes 
or  improvements  to  real  proijerty,  in- 
eluding  facilities  providing  utility  serv- 
ices. The  term  also  Includes  the  super- 
vision. Inspection,  and  other  onslte  func- 
tions incidental  to  the  actual  construc- 
tion. 

'  "Contract"  means  any  Government 
contract  or  any  federally  assisted  con- 
struction contract. 

"Contracting  agency"  means  any  de- 
partment agency,  establishment,  or  In- 
itrumentality  In  the  Executive  Branch 
of  the  Government,  including  any  wholly 
owned  Government  corporation,  which 
enters  into  contracts. 

"Contractor"  means,  unless  otherwise 
Indicated,  a  prime  contractor  or  subcon- 
tractor. 

"Director"  means  the  Director,  Ofl3ca 
of  Federal  Contract  Compliance  Pro- 
grams (OFCCP),  U.S.  Department  of 
Labor  or  any  person  to  whom  he  dele- 
gates authority  under  the  regulations  in 
this  part. 

"Equal  opportunity  clause"  means  the 
contract  provisions  set  forth  in  §  60-1.4 
Ca)  or  (b) ,  as  appropriate. 

"Federally  assisted  construction  con- 
tract" means  any  agreement  or  modifi- 
cation thereof  between  any  applicant 
and  a  person  for  construction  work 
vhlch  is  paid  for  in  whole  or  In  part 
•With  funds  obtained  from  the  Govern- 
ment or  borrowed  on  the  credit  of  the 
Government  pursuant  to  any  Federal 
program  Involving  a  grant,  contract, 
loan.  Insurance,  or  guarantee,  or  under- 
taken pursuant  to  any  Federal  program 


involving  such  grant,  contract,  loan, 
insurance,  or  guarantee,  or  any  applica- 
tion or  modification  thereof  approved  by 
the  Government  for  a  grant,  contract, 
loan,  insurance,  or  guarantee  under 
Whicli  the  applicant  itself  participated  in 
the  construction  work. 

"Government"  means  the  CJovernment 
of  the  United  States  of  America. 

"Government  contract"  means  any 
agreement  or  modification  thereof  be- 
tween any  contracting  agency  and  any 
person  for  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or  per- 
sonal property,  including  lease  arrange- 
ments. The  term  "services",  as  used  in 
this  section  includes,  but  is  not  limited 
to  the  following  services:  Utility,  con- 
struction, transportation,  research,  in- 
surance, and  fund  depositary.  The  term 
"Government  contract"  does  not  include 
(1)  agreements  in  which  the  parties 
stand  in  the  relationship  of  employer 
and  employee,  and  (2)  federally  assisted 
construction  contracts. 

"Minority  group"  as  used  herein  shall 
include,  where  appropriate,  female  em- 
ployees and  perspective  female  employ- 
ees. 

"Modification"  means  any  alteration 
in  the  terms  and  conditions  of  a  con- 
tract, including  supplemental  agree- 
ments, amendments,  and  extensions. 

"Order",  "Executive  Order",  or  "Ex- 
ecutive Order  11246"  means  Parts  II, 
III,  and  IV  of  Executive  Order  11246 
dated  September  24,  1965  (30  FR  12319). 
any  Executive  order  amending  such 
Order,  and  any  other  Executive  order 
superseding  such  order. 

"Person"  means  any  natural  person, 
corporation,  partnership,  unincorpo- 
rated association.  State  or  local  govern- 
ment, and  any  agency,  instrumentality, 
or  subdivision  of  such  a  government. 

"Prime  contractor"  means  any  person 
holding  a  contract  and,  for  the  purposes 
of  Subpart  B  of  this  part,  any  person 
who  has  held  a  coptract  subject  to  the 
Order. 

"Recruiting  and  training  agency" 
means  any  person  who  refers  workers  to 
any  contractor  or  subcontractor  or  who 
provides  for  employment  by  any  con- 
tractor or  subcontractor. 

"Rules,  regulations,  and  relevant  or- 
ders of  the  Secretary  of  Labor"  used  in 
paragraph  (4)  of  the  equal  opportunity 
clause  means  rules,  regulations,  and  rele- 
vant orders  of  the  Secretary  of  Labor  or 
his  designee  issued  pursuant  to  the 
Order. 

"Secretary"  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor. 

"Site  of  construction"  means  the  gen- 
eral physical  location  of  any  building, 
highway,  or  other  change  or  improve- 
ment to  real  property  which  is  under- 
going construction,  rehabilitation,  altera- 
tion, conversion,  extension,  demolition, 
or  repair  and  any  temporary  location  or 
facility  at  which  a  contractor,  subcon- 
tractor, or  other  participating  party 
meets  a  demand  or  performs  a  function 
relating  to  the  contract  or  subcontract. 

"Subcontract"  means  any  agreement 
or   arrangement  between  a  contractor 
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and  any  person  (In  which  the  parties  do 
not  stand  in  the  relationiSilp  of  an  em- 
ployer and  an  employee) : 

(1)  For  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or  per- 
sonal property,  including  lease  arrange- 
ments, which,  in  whole  or  in  r>art,  is  nec- 
essary to  the  performance  of  any  Mie  or 
more  COTitnwjts;  or 

(2)  Under  which  any  portion  of  the 
contractor's  obligation  under  any  one  or 
more  contracts  is  performed,  undertaken, 
or  assumed. 

"Subcontractor"  means  any  person 
holding  a  subcontract  and,  for  the  pur- 
poses of  Subpart  B  of  this  part,  any  per- 
son who  has  held  a  subcontract  subject 
to  the  Order.  The  term  "First-tier  sub- 
contractor" refers  to  a  subcontractor 
holding  a  subcontract  with  a  prime  con- 
tractor. 

"United  States"  as  used  herein  shall 
Include  the  several  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Panama  Canal  Zone, 
and  the  possessions  of  the  United  States. 

3.  41  CFR  60-1.4  is  amended  by  revis- 
ing paragraphs  (d)  and  (e)  as  follows: 

§  60—1.4      Equal  opportunity  r1au.se. 

*  •  •  •  • 

(d)  Incorporation  by  reference. — The 
equal  opportunity  clause  may  be  incor- 
porated by  reference  in  all  Government 
contracts  and  subcontracts,  including 
Government  bills  of  lading,  transporta- 
tion requests,  contracts  for  deposit  of 
Government  funds,  and  contracts  for 
issuing  and  paying  U.S.  savings  bonds 
and  notes,  and  such  other  contracts  and 
subcontracts  as  the  Director  may  desig- 
nate. 

(e)  Incorporation  by  operation  of  the 
Order. — By  operation  of  the  Order,  the 
equal  opportimity  clause  shall  be  con- 
sidered to  be  a  part  of  every  contract  and 
subcontract  required  by  Uie  Order  and 
the  regulations  in  this  part  to  include 
such  a  clause  whether  or  not  it  is  physi- 
cally incorporated  In  such  contracts  and 
whether  or  not  the  contract  between  the 
agency  and  the  contractor  is  written. 

•  •  •  *  • 

4.  41  CFR  60-1.5  is  amended  by  revis- 
ing paragraph  (a)(1)  and  by  adding  a 
new  paragraph  (a)(6)  as  follows: 

§  60—1.5     Exemptions. 

(a)  General — (1)  Transactions  of 
$10,000  or  under. — Contracts  and  sub- 
contracts not  exceeding  $10,000,  other 
than  Government  bills  of  lading  and 
other  than  contracts  and  subcontracts 
with  depositories  of  Federal  funds  in  any 
amount  and  with  financial  institutions 
which  are  issuing  and  paying  agents  for 
U.S.  savings  bonds  and  savings  notes, 
are  exempt  from  the  requirements  of  the 
equal  opportunity  clause.  In  determining 
the  applicability  of  this  ex«nption  to 
any  federally  assisted  construction  con- 
tract, or  subcontract  thereunder,  the 
amount  of  such  contract  or  subcontract 
rather  than  the  amount  of  the  Federal 
financial  assistance  shall  govern.  No 
agency,  contractor,  or  subcontractor  shall 
procure  supplies  or  services  in  a  manner 
so  as  to  avoid  applicability  of  the  equal 


oi^wrtunity  clause:  Provided,  That  where 
a  contractor  has  contracts  or  subcon- 
tracts with  the  Government  in  any  12- 
moDth  period  which  have  an  aggregate 
total  valxie  (or  can  reasonably  be  ex- 
pected to  have  an  aggr^»te  total  value) 
exceeding  $10,000.  the  $10,000  or  under 
exemption  does  not  apply,  and  the  con- 
tracts are  subject  to  the  Order  and  the 
regulations  issued  pursuant  thereto  re- 
gardless of  whether  any  single  contract 
exceeds  $10,000. 

•  •  •  •  • 

(6)  Work  on  or  near  Indian  reserva- 
tions.— It  shall  not  be  a  violation  of  the 
equal  opportunity  clause  for  a  construc- 
tion or  nonconstruction  contractor  to  ex- 
tend a  publicly  announced  preference 
in  employment  to  Indi.ins  living  on  or 
near  an  Indian  reservation  in  connec- 
tion with  employment  opportunities  on 
or  near  an  Indian  reservation.  The  use 
of  the  word  "near"  would  include  all  that 
area  where  a  person  seeking  employment 
could  reasonably  be  expected  to  commute 
to  and  from  in  the  course  of  a  work  day. 
Contractors  or  subcontractors  extend- 
ing such  a  preference  shall  not,  how- 
ever, discriminate  among  Indians  on  the 
t>asis  of  religion,  sex.  or  tribal  aflUiation. 
and  the  use  of  such  a  preference  shall 
not  excuse  a  contractor  from  complying 
with  the  other  requirements  contained 
in  this  chapter. 

»  •  •  •  • 

5.  41  CFR  Part  60-1  is  amended  by 
adding  a  new  §  60-1.10  as  follows: 

§60—1.10      Foreigm      govcmnienl      prac- 
tices. 

Contractors  shall  not  discriminate  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin  when  hiring  or  making 
employee  assignments  for  work  to  be 
performed  in  the  United  States  or 
abroad.  Contractors  are  exempted  from 
this  obligation  only  when  hiring  persons 
outside  the  United  States  for  work  to  be 
performed  outside  the  United  States  (see 
41  CFR  60-1.5(a)  (3) ) .  Therefore,  a  con- 
tractor hiring  workers  in  the  United 
States  for  either  Federal  or  nonf ederally 
connected  work  shall  be  in  violation  of 
Executive  Order  11246,  as  amended,  by 
refusing  to  employ  or  assign  any  person 
because  of  race,  color,  religion,  sex  or 
national  origin  regso-dless  of  the  policies 
of  the  country  where  the  work  is  to  be 
performed  or  for  whom  the  work  will  be 
performed.  Should  any  contractor  be 
unable  to  acquire  a  visa  of  entry  for  any 
employee  or  potential  employee  to  a 
country  in  which  or  with  which  it  is 
doing  business,  and  which  refusal  it  be- 
lieves is  due  to  the  race,  color,  religion, 
sex,  or  national  origin  of  the  employee 
or  ix)tential  employee,  the  contractor 
must  immediately  notify  the  Department 
of  State  and  the  Director  of  such  refusal. 

Subpart  B — General  Enforcement;  Com- 
pliance Review  and  Complaint  Procedure 

6.  41  CFR  60-1.21,  1.22,  1.23  and  1.24 
are  revised  to  read  as  follows: 

§  60—1.21      Filing  complaints. 

Complaints  shall  be  filed  within  180 
days  of  the  alleged  violation  unless  the 


time  for  filing  Is  extended  by  the  compli- 
ance agency  or  the  IMrector  for  good 
cause  shown. 

§  60-1.22      WkcK  to  file. 

CcKnplaints  may  be  filed  with  the  com- 
pliance agency  or  the  OFCCP.  200  Con- 
stitution Avenue,  NW.,  Washington.  D.C.. 
20210.  Those  filed  with  the  Director  may 
be  referred  to  the  compliance  agency  for 
processing,  or  the>'  may  be  processed  in 
accordance  with  §60-1.26. 

§  60—1 .23      Contents  of  oompiatiit. 

(a)  The  complaint  shall  Include  the 
name,  address,  and  telephone  number  of 
the  complainant,  the  name  and  address 
of  the  contractor  or  subcontractor  com- 
mitting the  alleged  discrimination,  a  de- 
scription of  the  acts  considered  to  be  dis- 
criminator>-,  and  any  other  pertinent 
information  which  will  assist  in  the  in- 
vestigation and  resolution  of  the  com- 
plaint. The  complaint  shall  be  signed  by 
the  complainant  or  his  her  authorized 
representative.  Complaints  alleging 
class -type  violations  which  do  not 
identify  the  alleged  discrtminatee  or  dis- 
criminatees  wlH  be  accepted,  provided 
the  other  requirements  of  this  paragraph 
are  met. 

(b)  Where  a  complaint  contains  in- 
complete information,  the  compliance 
agency  or  OPCX7P  shall  seek  the  needed 
information  from  the  complainant.  In 
the  event  such  information  is  not  fur- 
nished to  the  compliance  agency  or  the 
Director  within  60  days  of  the  date  of 
such  request,  the  case  may  be  closed. 

§  60—1.24      Proce«6ine     of     matters      br 
aficncie*  and  the  Director. 

(a>  Complaints. — A  copy  of  each  com- 
plaint filed  with  the  compliance  agency 
shall  be  transmitted  to  the  Director 
within  10  days  after  the  receipt  thereof. 
OFCX7P  and  the  compliance  agencies  may 
refer  appropriate  complaints  to  the  Equal 
Employment  Opportunity  Commission 
(EECX?)  for  processing  under  Title  Vn  of 
the  Civil  Rights  Act  of  1964,  as  amended, 
rather  than  processing  imder  E.O.  11246 
and  the  regulations  in  this  chapter.  Upon 
referring  complaints  to  the  EEOC,  com- 
pliance agencies  or  the  OPCCP,  as  ap- 
propriate, shall  promptly  notify  com- 
plalnant(s)  and  the  contrswrtor  of  such 
referral. 

fb)  Complaint  investigations. — In 
conducting  complaint  Investigations, 
OFCCP  or  the  compliance  agency  shall, 
as  a  minimum,  conduct  a  thorough 
evaluation  of  the  allegations  of  the  com- 
plaint and  shall  be  responsible  for 
developing  a  complete  case  record.  The 
compliance  agency  shall  follow  such 
other  guidance  in  investigating  the  com- 
plaints as  the  Director  provides.  The  case 
record  should  contain  the  name,  address, 
and  telephone  number  of  each  person 
interviewed,  the  interview  statements, 
copies,  transcripts,  or  summaries  (where 
appropriate)  of  pertinent  documents,  a 
reference  to  at  least  one  covered  con- 
tract, and  a  narrative  report  of  the  In- 
vestigation with  references  to  exhibits 
and  other  evidence  which  relate  to  the 
alleged  violations.  When  a  complatnt  Is 
filed  against  a  prime  contractor  or  sub- 
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contractor  who  has  contracts  involving 
more  than  one  agency,  unless  otherv^is^ 
ivovlded,  the  compliance  agency  shall 
conduct  the  Investigation  and  make  such 
findings  and  determinations  as  shall  be 
appropriate  for  the  administration  of  the 
Order. 

(c)  Resolution  of  matters. — (1)  If  the 
complaint  investigation  by  the  compli- 
ance agency  pursuant  to  paragraph  (b) 
of  this  section  shows  no  violation  of 
the  equal  opportunity  clause,  the 
agency  shall  so  inform  the  Director.  The 
Director  may  review  the  findings  of  the 
agency,  and  he  may  request  further  in- 
vestigation by  the  agency  or  may  imder- 
take  such  Investigation  as  he  may  deem 
appropriate. 

(2)  If  any  complaint  investigation  or 
compliance  review  Indicates  a  violation 
of  the  equal  opportunity  clause,  the 
matter  should  be  resolved  by  informal 
means  whenever  possible.  Such  Informal 
means  may  include  the  holding  of  a 
compliance  conference  by  the  compli- 
ance agency.  Each  prime  contractor  and 
subcontractor  shall  be  advised  that  the 
resolution  is  subject  to  review  by  the 
Director  and  may  be  disapproved  If  he 
determines  that  such  resolution  Is  not 
svfBcient  to  achieve  compliance. 

(3)  Where  any  complaint  Investiga- 
tion or  compliance  review  indicates  a 
vtolation  of  the  equal  opportunity  clause 
EBd  the  matter  has  not  been  resolved 
by  informal  means,  the  Director  or  the 
compliance  agency,  with  the  approval  of 
the  Director,  shall  proceed  In  accord- 
SBce  with   §  60-1.26. 

(4)  When  a  prime  contractor  or  sub- 
contractor, without  a  hearing,  shall  have 
conplied  with  the  recommendations  or 
oiders  of  a  ccmipliance  agency  or  the 
Director  and  believes  such  recommen- 
dations or  orders  to  be  erroneous,  he 
shall,  upon  filing  a  request  therefor 
within  ten  days  of  such  compliance,  be 
afforded  an  opportunity  for  a  hearing 
and  review  of  the  alleged  erroneous  ac- 
tion by  the  agency  or  the  Director. 

<5)  For  reasonable  cause  shovra,  the 
Dfe-ector  or  a  compliance  agency  may 
reconsider  or  cause  to  be  reconsidered 
Koy  matter  on  his  own  motion  or  pur- 
suant to  a  request. 

<d)  Reports  to  the  Director. — d)  With 
the  exception  of  complaints  which  have 
been  referred  to  EEOC,  within  60  days 
from  receipt  of  a  complaint  by  the 
cocnpliance  agency,  or  within  such  ad- 
ditional time  as  may  be  allowed  by  the 
Dfe-ector  for  good  cause  shown,  the  com- 
pliance agency  shall  process  the  com- 
plaint and  submit  to  the  Director  the 
case  record  and  a  smnmary  report  con- 
taining the  following  Information: 

(i)  Name  and  address  of  the  com- 
plainant; 

(11)  Brief  summary  of  findings,  in- 
dadlng  a  statement  as  to  the  agency's 
conclusions  regarding  the  contractor's 
compliance  or  noncompliance  with  the 
requirements  of  the  equal  opportunity 
clause: 

(ill)  A  statement  of  the  disposition  of 
tbe  case.  Including  any  corrective  action 
taken  and  any  sanctions  or  penalties 
Imposed  or,  whenever  appropriate,  the 
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recommended     corrective     action    and 
sanctions  or  penalties. 

(2)  A  written  report  of  every  preaward 
compliance  review  required  by  this  regu- 
lation or  otherwise  required  by  the  Di- 
rector, including  findings,  will  be  for- 
warded to  the  Director  within  10  days 
after  the  award  for  a  postaward  review. 

(3)  A  written  report  of  every  other 
compliance  review  or  any  other  matter 
processed  by  the  agency  involving  an 
apparent  violation  of  the  equal  oppor- 
tunity clause  shall  be  submitted  to  the 
EHrector.  Such  report  shall  contain  a 
brief  summary  of  the  findings,  including 
a  statement  of  conclusions  regarding  the 
contractor's  compliance  or  noncompli- 
ance with  the  requirements  of  the  Or- 
der, and  a  statement  of  the  disposition 
of  the  case,  including  any  corrective  ac- 
tion taken  or  recommended  and  any 
sanctions  or  penalties  Imposed  or  rec- 
ommended. 

7.  41  CFR  60-1.26  is  revised  to  read  as 
f  Qllows : 

§  60—1.26     Enforrcntrni  procerdingH. 

(a)  General— (1)  Violations  of  the 
Order,  equal  opportunity  clause,  the  reg- 
ulations in  this  chapter,  or  of  applicable 
construction  industry  equal  employment 
opportunity  requirements,  may  result  in 
the  institution  of  administrative  or  judi- 
cial enforcement  proceedings  to  enforce 
the  Order  and  to  seek  appropriate  relief. 
Violations  may  be  found  based  upon,  in- 
ter alia,  any  of  the  following:  (1)  The 
results  of  a  complaint  investigation;  (ii) 
analysis  of  an  afi&rmatlve  action  pro- 
gram; (ill)  the  results  of  an  on-site  re- 
view of  the  contractor's  compliance  with 
the  Order  and  its  implementing  regula- 
tions; (iv)  a  contractor's  refusal  to  sub- 
mit an  afQrmative  action  program;  (v)  a 
contractor's  refusal  to  allow  an  on-site 
compliance  review  to  be  conducted;  (vi) 
a  contractor's  refusal  to  supply  records 
or  other  information  as  required  by  these 
regulations  or  applicable  construction 
Industry  requirements;  or  (vii)  any  sub- 
stantial or  material  violation  or  the, 
threat  of  a  substantial  or  material  viola-' 
tion  of  the  contractual  provisions  of  the 
Order,  or  of  the  rules  or  regulations  is- 
sued pursuant  thereto. 

(2)  If  the  investigation  of  a  com- 
plaint, or  a  compliance  review,  results  in 
a  determination  that  the  Order,  equal 
opportunity  clause  or  regulations  Issued 
pursuant  thereto,  have  been  violated, 
and  the  violations  have  not  been  cor- 
rected in  accordance  with  the  concilia- 
tion procedures  in  this  chapter,  the 
compliance  agency  (with  the  prior  ap- 
proval of  the  Director) ,  or  OPCCrP  may 
institute  an  administrative  enforcement 
proceeding  to  enjoin  the  violations,  to 
seek  appropriate  relief  (which  may  in- 
clude affected  class  and  back  pay  relief) , 
and  to  impose  appropriate  sanctions,  or 
any  of  the  above.  However,  if  the  con- 
tractor refuses  to  submit  an  aflQrmative 
action  program,  or  refuses  to  supply  rec- 
orids  or  other  requested  information,  or 
refuses  to  allow  the  compliance  agency 
access  to  its  premises  for  an  on-site  re- 
view; and  if  conciliation  efforts  under 
this  chapter  are  unsuccessful,  the  com- 
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pUance  agency  (with  the  prior  approval 
of  the  Director)  or  OF(X:p,  notwith- 
standing the  requirements  of  Part  60-60 
of  this  chapter,  may  go  directly  to  ad- 
ministrative enforcement  proceedings  to 
enjoin  the  violations,  to  seek  appropriate 
relief,  and  to  impose  appropriate  sanc- 
tions, or  any  of  the  above.  Whenever  the 
Director  has  reason  to  believe  that  there 
is  substantial  or  material  violation  or  the 
threat  of  substantial  or  material  viola- 
tion of  the  contractual  provisions  of  the 
Order  or  of  the  rules,  regulations  or  or- 
ders issued  pursuant  thereto,  he/she  may 
Institute  administrative  enforcement 
pi'oceedings  as  set  forth  in  this  section 
or  refer  the  matter  to  the  Department 
of  Justice  to  enforce  the  contractual 
provisions  of  the  Order,  to  seek  injunc- 
tive relief  (including  relief  against  non- 
contractors,  including  labor  unions,  who 
seek  to  thwart  implementation  of  the 
Order  and  regulations)  and  to  seek  such 
additional  relief.  Including  back  pay,  as 
may  be  appropriate.  There  are  no  proce- 
dural prerequisites  to  a  referral  to  the 
Department  of  Justice  by  the  Director, 
and  such  referrals  may  be  accomplished 
without  proceeding  through  the  concilia- 
tion procedures  in  this  chapter,  and  a 
referral  may  be  made  at  any  stage  in  the 
procedures  under  this  chapter:  Provided, 
That  no  order  for  debarment  from  fur- 
ther contracts  or  subcontracts  pursuant 
to  section  209(a)  (6)  of  the  Order  shall 
be  made  without  affording  the  contractor 
an  opportunity  for  a  hearing,  either  ad- 
ministrative or  judicial. 

(b)  Request  to  institute  enforcement 
proceedings. — (1)  If  a  compliance 
agency  determines  that  a  contractor  or 
any  other  person,  organization  or  group 
is  in  violation  or  threatens  violation  of 
the  Order  or  the  regulations  Issued  pur- 
suant thereto  (through,  e.g.,  any  of  the 
seven  examples  listed  in  §  60-1. 26 (a)), 
the  compliance  agency  shall  attempt  to 
resolve  the  matter,  where  appropriate, 
through  the  conciliation  procedure  set 
out  in  this  chapter.  If  the  compliance 
agency  Is  imable  to  resolve  the  matter, 
it  shall  send  to  the  Director  a  written 
request  for  the  institution  of  either  ad- 
ministrative or  judicial  enforcement 
proceedings.  The  request  shall  describe 
at  least  one  contract  which  covers  the 
contractor  under  the  Order  (or  if  the 
proposed  defendant  is  not  a  contractor, 
the  basis  for  finding  coverage  under  the 
Order)  and  under  ^  60-1.40,  if  appro- 
priate. The  request  shall  specify  sections 
of  the  Order  or  regulations  allegedly  vio- 
lated and  briefly  describe  the  facts 
which  give  rise  to  the  violations.  Ap- 
propriate dociunentation  and  statistical 
analysis  also  shall  be  attached. 

(2)  If  the  compliance  agency  requests 
that  administrative  enforcement  pro- 
ceedings be  instituted,  a  proposed  ad- 
ministrative complaint  which  conforms 
to  the  regulations  in  §  60-30.5  of  this 
chapter  shall  be  attached  to  the  request 
to  Institute  enforcement  proceedings. 

(3)  The  Director  is  not  boimd  by  a 
request  for  enforcement  from  a  compli- 
ance agency,  and  he/she  may  t€ike  such 
action  as  he/she  deems  appropriate: 
Provided.  That  where  ansdysis  of  a  re- 
quest for  enforcement  proceedings  (in- 
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eluding  additional  investigation,  if  neces- 
sary) indicates  a  violation  of  the  Order 
or  its  implementing  regulations,  and  the 
Director  is  unable  to  resolve  the  matter 
through  informal  methods,  he/she  shall 
institute  enforcement  proceedings  under 
§  60-1.26. 

(c)  AdTninistratit>€  enforcement  pro- 
ceedings.— Administrative  enforcement 
proceedings  instituted  by  a  compliance 
agency  or  the  OFCCT  shall  be  conducted 
under  the  control  and  supervision  of  the 
Solicitor  of  Labor  and  under  the  Rules 
of  Practice  for  Admini'^trative  Proceed- 
ings to  Enforce  Equal  Opportunity  Under 
Executive  Order  11246  contained  in  Part 
60-30  of  this  chapter. 

(d)  Decision  following  administrative 
proceeding. — If  it  is  determined  after  a 
hearing  (or  after  the  contractor  waives  a 
hearing)  that  the  contractor  is  violating 
the  Order  or  the  regulations  issued  there- 
imder,  the  compliance  aeency  fin  accord- 
ance with  41  CFR  60-30. 30  fb))  or  the 
Secretary  (in  accordance  with  41  CFR 
60-30.30(a))  ?hal1  issue  an  Administra- 
tive Order  enloinine  the  violations  and 
requiring  the  contractor  to  provide 
whatever  remedies  are  aopropriate,  and 
Imposing  whatever  sanctions  are  appro- 
priate, or  any  of  the  above.  In  any  event, 
failure  to  comnly  with  the  Administra- 
tive Order  shall  resmt  in  the  imposition 
of  the  sanctions  contained  in  section 
209  (a)(5)  or  (a)  (6)  "of  the  Executive 
Order. 

(e)  Referral'^  to  the  Department  of 
Justice. — (1)  Whenever  a  matter  has 
been  referred  to  the  Department  of  Jus- 
tice for  considprat'on  of  judicial  pro- 
ceedings pursuant  to  ?  60-1.26(a)  (2)  of 
these  regulation";,  the  Attorney  General 
may  bring  a  ci^ni  action  in  the  aoproprl- 
ate  district  court  of  the  United  States  re- 
questing a  temr>ora'-y  restraining  order, 
preliminary  c*  nerm^nent  injunction, 
and  an  order  for  such  additional  equi- 
table relief,  including  back  pay.  deemed 
necessary  or  prinrnr.riate  to  ensure  the 
full  enjoyment  of  the  riehts  secured  by 
the  Order,  or  any  of  the  above. 

(2)  The  At«-omey  General  is  author- 
ized to  conduct  such  investigation  of  the 
facts  as  he  may  deem  necessary  or  ap- 
propriate to  carrv  out  his  responsibili- 
ties under  these  rerulations. 

(3)  Prior  to  the  institution  of  any 
judicial  proceedings,  the  Attorney  Gen- 
eral, on  behalf  of  the  Director,  is  author- 
ized to  make  reasonable  efforts  to  secure 
compliance  with  the  contract  provlsioDS 
of  the  Order.  He  may  do  so  by  providing 
the  contractor  and  any  other  respondent 
with  reasonable  notice  of  his  findings, 
his  intent  to  file  suit,  and  the  actions  he 
believes  necessary  to  obtain  compliance 
with  the  contract  provisions  of  the  Order 
without  contested  litigation,  and  by  of- 
fering the  contractor  and  any  other  re- 
spondent a  reasonable  opportunity  for 
conference  and  conciliation,  in  an  effort 
to  obtain  such  compliance  without  con- 
tested litigation. 

(4)  As  defined  in  these  regulations,  the 
Attorney  CJeneral  shall  mean  the  Attor- 
ney General,  the  Assistant  Attorney 
General  for  Civil  Rights,  or  any  other 
person  authorized  by  regulations  or  prac- 


tice to  act  for  the  Attorney  General  with 
respect  to  the  enforcement  of  equal  em- 
ployment opportunity  laws,  orders  and 
regulatioris  generally,  or  in  a  particular 
matter  or  case. 

(5)  The  Director  or  his  Tier  designee, 
representatives  of  the  compliance  agen- 
cies and  representatives  of  the  Attorney 
General  may  consult  from  time  to  time  to 
determine  what  investigations  should  be 
conducted  to  determine  whether  con- 
tractors or  groups  of  contractors  or 
other  persons  may  be  engaged  in  patterns 
or  practices  in  violation  of  the  Executive 
Order  or  these  regulations,  or  of  resist- 
ance to  or  interference  with  the  full 
enjoyment  of  any  of  the  rights  secured 
by  them,  warranting  judicial  proceed- 
ings. 

(f)    Initiation  of  lawsuits  by  the  At- 
torney General  without  referral  from  the 
Director. — In  addition  to  initiating  law- 
siiits  upon  referral  under  41  CFR  60-1.26, 
the  Attorney  General  may,  subject  to 
approval  by  the  Director,  initiate  inde- 
pendent   investigations    of    contractors 
which  he/she  has  reason  to  believe  may 
be  in  violation  of  the  Order  or  the  rules 
aiTid  regiilations  issued  pursuant  thereto. 
If,  upon  completion  of  such  an  investi- 
gation, the  Attorney  General  determines 
that  the  contractor  has  in  facrt  violated 
the  Order  or  the  rules  and  regulations 
issued  thereunder,  he  shall  make  rea- 
sonable efforts  to  secure  compliance  with 
the  contract  provisioas  of  the  Order.  He 
may  do  so  by  providing  the  contractor 
and  any  other  respondent  with  reason- 
able notice  of  the  Department's  findings, 
its  intent  to  file  suit,  and  the  actions 
that  the  Attorney  General  believes  are 
necessary  to  obtain  compliance  with  the 
contract  provisions  of  the  Order  without 
contested  litigation,  and  by  offering  the 
contractor  and  any  other  respondent  a 
reasonable   opportunity   for   conference 
and  conciliation  in  an  effort  to  obtain 
such  compliance  without  contested  liti- 
gation. If  these  efforts  are  unsuccessful, 
the   Attorney   General   may.   upon   ap- 
proval by  the  Director,  bring  a  civil  ac- 
tion in  the  appropriate  district  court  of 
the  United  States  requesting  a  tempo- 
^ry  restraining   order,   preliminary   or 
permanent  injunction,  and  an  <jrder  for 
such  additional  equitable  relief,  includ- 
ing back  pay.  deemed  necessary  or  ap- 
propriate to  ensure  the  full  enjoyment 
of  the  rights  secured  by  the  Order,  or  any 
of  the  above. 

(g)  To  the  extent  applicable,  this  sec- 
tion shall  govern  proceedings  resulting 
from  the  Director's  determination  under 
§  60-2.2 (1>)  that  there  are  substantial 
issues  of  law  or  fact  as  to  the  contrac- 
tor/bidder's responsibility. 

Subpart  C — Ancillary  Matters 

8.  41  CFR  60-1.40fa)  is  amended  to 
read  as  follows: 

§  60—1.40      .4ffirinative  action  coni|tluiHC« 
programs. 

(a)  Requirements  of  programs. — ^Each 
agency  or  applicant  shall  require  eaich 
prime  contractor  who  has  50  or  more 
employees  and  (1)  has  a  contract  of 
$50,000  or  more;  or  (2)  has  Government 


bins  of  lading  which  In  any  12-month 
period,  total  or  can  reasonably  be  ex- 
pected to  total  $50,000  or  more;  or  (3) 
serves  as  a  depository  of  Government 
funds  in  any  amount;  or  (4)  is  a  finan- 
cial institution  which  is  an  issuing  and 
paying  agent  for  U.S.  savings  bonds  and 
savings  notes  in  any  amount,  and  each 
prime  contractor  and  subcontractor  shall 
require  each  subcontractor  who  has  50 
or  more  employees  and  (i>  has  a  subcon- 
tract of   $50,000  or  more;   or   (ii)    has 
Government  bills  of  lading  which,  in  any 
12-month  period,  total  or  can  reasonably 
be  expected  to  total  $50,000  or  more;  or 
(iii>   serves  as  a  depository  of  Govern- 
ment funds  in  any  amount;  or  (Iv)  Is  a 
financial  institution  which  Is  an  Issuing 
and  paying  agent  for  U.S.  savings  bonds 
and  savings  notes  in  any  amount,  to  de- 
velop a  wTitten  affirmative  action  compli- 
ance program  for  each  of  its  establish- 
ments. A  necessary  prerequisite  to  the  de- 
velopment of  a  satisfactory  afBrmative 
action  program  is  the  identification  and 
analysis  of  problem  areas   inherent  in 
minority  employment  and  an  evaluation 
of  opportunities  for  utilization  of  minor- 
ity  group  personnel.   TTie   contractor's 
program  shall  provide  in  detail  iar  spe- 
cific steps  to  guarantee  equal  employ- 
ment opportunity  keyed  to  the  problems 
and  needs  of  members  of  minority  groups, 
including,  when  there  are  deficiencies, 
the  development  of  the  specific  goals  and 
timetables  for  the  prompt  achievement 
of  full  and  equal  employment  opportu- 
nity. Each  ccmtractor  shall  include  In  its 
affirmative  action  compliance  program  a 
table  of  Job  classifications.  This  table 
should  include  but  need  not  be  limited 
to  job  titles,  principal  duties  (and  auxili- 
ary duties,  if  any),  rates  of  pay.  and 
where  more  than  one  rate  of  pay  applies 
(because  of  length  of  time  in  the  job  or 
other  factors) .  the  applicable  rates.  The 
af&rmative  action  ccnnpllance  program 
shall  be  signed  by  an  executive  of&cial 
of  the  contractor. 


PART  60-2— AFnRMATIVE  ACTIO>< 
PROGRAMS 

Subpart  A     General 

9.  41  CFR  60-2.1  is  amended  to  read 
as  follows: 

§  60—2. 1      Tillr,  purpoc>e  and  scope. 

(a)  This  part  shall  also  be  known  as 
"Revised  Order  No.  4"  and  shall  cover 
nonconstruction  cmitractors.  Section 
€0-1.40  of  this  chapter.  Affirmative  ac- 
tion ccHnpliance  programs,  requires  that 
within  120  days  from  the  commence- 
ment of  a  contract  each  prime  contrac- 
tor or  subwmtractor  with  50  or  more 
employees  and  (Da  contract  of  $50,000 
or  more;  or  (2)  Government  bills  of  lad- 
ing which,  in  any  12-month  period,  total 
or  can  reasonably  be  expected  to  total 
$50,000  or  more;  or  (3)  who  serves  as 
a  depository  of  Government  funds  in  any 
amount;  or  (4)  who  is  a  financial  insti- 
tution which  is  an  issuing  and  paying 
agent  for  U.S.  savings  bonds  and  sav- 
ings notes  in  any  amount,  develop  a 
written  afiarmative  action  compliance 
program  for  each  of  its  establishments. 
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A  review  of  agency  compliance  surveys 
Ixidlcates  that  many  contractors  do  not 
have  affirmative  action  programs  on  file 
at  the  time  an  establishment  is  visited 
Iv  a  compliance  investigator.  This  part 
details  the  agency  review  procedure  and 
the  results  of  a  contractor's  failure  to 
develop  and  maintain  an  affirmative  ac- 
tkm  program  and  then  sets  forth  de- 
tailed guidelines  to  be  used  by  the  con- 
tractors and  Government  agencies  in 
developing  and  judging  these  programs 
as  well  as  the  good  faith  effort  required 
t«  transform  the  programs  from  paper 
commitments  to  equal  employment  op- 
portunity. Subparts  B  and  C  of  this  part 
are  concerned  with  affirmative  action 
programs  only. 

(b)  Relief,  Including  back  pay  where 
appropriate,  for  members  of  an  affected 
class  who  by  virtue  of  past  discrimina- 
tion continue  to  suffer  the  present  ef- 
focts  of  that  discrimination,  shall  be 
provided  in  the  conciliation  agreement 
entered  into  pursuant  to  §  60-60.6  of  this 
title.  An  "affected  class"  problem  must 
b*  remedied  in  order  for  a  contractor  to 
be  considered  in  compliance.  Section  60- 
2.2  herein  pertaining  to  an  acceptable 
afflnnative  action  program  Is  also  ap- 
plicable to  the  failure  to  remedy  discrim- 
ination against  members  of  an  "affected 
class." 

10.  41  CFR  60-22.2  <b)  and  ic>  are 
amended  to  read  as  follows: 

§  60-2.2     Agency  action. 

•  •  •  •  • 

(b)  If.  in  determining  such  contrac- 
tor's responsibility  for  an  award  of  a 
contract,  it  comes  to  the  contracting 
officer's  attention  through  sources  with- 
in his  agency  or  through  the  Office  of 
Federal  Contract  Compliance  Programs 
or  other  Government  agencies,  that  the 
coatractor  has  no  affirmative  action  pro- 
gram at  each  of  his  establishments,  or 
has  substantially  deviated  from  an  ap- 
proved affirmative  action  program,  or 
has  failed  to  develop  or  implement  an 
BfBrmative  action  program  which  com- 
plies with  the  regulations  in  this  chap- 
ter, the  contracting  officer  shall  declare 
the  contractor/bidder  nonresponsible 
and  so  notify  the  contractor,  the  Di- 
rector, and  the  compliance  agency  im- 
less  he  can  otherwise  affirmatively  de- 
termine that  the  contractor  is  able  to 
comply  with  his  equal  employment  ob- 
ligations. Any  contractor/bidder  which 
ha«  been  declared  nonresponsible  in  ac- 
coidance  with  the  provisions  of  this  sec- 
tioD  may  request  the  Director  to  deter- 
mine that  the  responsiblll^  of  the  con- 
tractor/bidder raises  substantial  issues 
of  law  or  fact  to  the  extent  that  a  hear- 
ing is  required.  Such  request  shall  set 
forth  the  basis  upon  which  the  contrac- 
tor/bidder seeks  such  a  determination. 
If  the  Director,  In  his/her  sole  discre- 
tion, determines  that  substantial  issues 
of  law  or  fact  exist,  an  administrative  or 
Judicial  proceeding  may  be  commenced 
in  accordance  with  the  regulations  con- 
tained in  :  60-1.26;  or  the  Director  may 
require  the  compliance  agency  to  develop 
the  investigation  or  compliance  review 
further  or  to  conduct  additional  con- 


ciliation: Provided,  That  during  any 
pre-award  conferences,  every  effort  shaU 
be  made  through  the  processes  of  con- 
ciliation, mediation  and  persuasion  to 
develop  an  acceptable  affirmative  action 
program  meeting  the  standards  and 
guidelines  set  forth  in  §|  60-2.10  through 
6P-2.32  so  that  in  the  performance  of 
hits  contract,  the  contractor  is  able  to 
meet  his  equal  emplojrment  obligations 
in  accordance  with  the  equal  opportu- 
nity clause  and  applicable  rules,  regu- 
lations, and  orders:  Provided  further. 
That  when  the  contractor-bidder  is  de- 
clared nonresponsible  more  than  once 
f^r  inability  to  comply  with  the  equal 
employment  opportunity  clause,  the 
compliance  agency  shall  promptly  send 
to  the  Director  a  written  request  that 
e^iforcement  proceedings  be  initiated 
pursuant  to  §  60-1.26.  Such  request  for 
initiation  of  enforcement  proceedings 
shall  be  sent  to  the  Director  no  later 
than  the  date  of  issuance  of  the  second 
nonresponsibility  determination. 

(c)  (1)  Immediately  upon  finding  that 
a  contractor  has  no  affirmative  action 
program,  or  has  deviated  substantially 
from  an  approved  affirmative  action  pro- 
gram, or  has  failed  to  develop  or  im- 
plement an  affirmative  action  program 
which  complies  with  the  requirements  of 
the  regulations  in  this  chapter,  the  com- 
pliance agency  representative  or  the  rep- 
resentative of  the  Office  of  Federal  Con- 
tract Compliance  Programs,  whichever 
has  made  such  a  finding,  shall  notify 
officials  of  the  appropriate  compliance 
agency  and  the  Office  of  Federal  Con- 
tract Compliance  Programs  of  such  fact. 
Whenever  administrative  enforcement 
is  contemplated,  the  compliance  agency 
shall  issue  a  notice  to-  the  contractor 
giving  him  30  days  to  show  cause  why 
enforcement  proceedings  under  section 
209(b)  of  Executive  Order  11246,  as 
amended,  should  not  be  instituted.  The 
notice  to  show  cause  should  contain: 

<i)  An  itemization  of  the  sections  of 
the  Executive  Order  and  of  the  regu- 
lations with  which  the  contractor  has 
been  found  in  apparent  violation,  and 
a  summary  of  the  conditions,  practices, 
facts  or  circimistances  which  give  rise 
to  each  apparent  violation; 

<li)  The  corrective  actions  necessary 
to  achieve  compliance  or,  as  may  be 
appropriate,  the  concepts  and  principles 
of  an  acceptable  remedy  and/or  the  cor- 
rective action  results  anticipated; 

(iii)  A  request  for  a  written  response 
to  the  findings,  including  commitmente 
to '  corrective  action  or  the  presentation 
or  opposing  facts  and  evidence;  and 

liv)  A  suggested  date  for  the  concili- 
ation conference. 

<2)  If  the  contractor  fails  to  show 
good  cause  for  his  failure  or  fails  to 
remedy  that  failure  by  developing  and 
implementing  an  acceptable  affirmative 
action  progrsun  within  30  days  the  com- 
pliance agency  shall  promptly  send  to 
the  Director  a  written  request  for  en- 
fcffcement  proceedings  pursuant  to 
§60-1.26  of  this  chapter,  giving  the 
contractor  20  days  to  request  a  hearing. 
If  a  request  for  hearing  has  not  been 


received  within  20  days  from  such  no- 
tice, such  contractor  will  be  declared 
ineligible  for  future  contracts,  and  cur- 
rent contracts  will  be  terminated  for 
default. 

(3)  During  the  "show  cause"  period 
of  30  days,  every  effort  will  be  made  by 
the  compliance  agency  through  concili- 
ation, mediation,  and  persuasion  to  re- 
solve the  deficiencies  which  led  to  the 
determination  of  nonresponsibiliV-  If 
satisfactory  adjustments  designed  to 
bring  the  contractor  into  compliance  are 
not  concluded,  the  compliance  agency 
shall  promptly  send  to  the  Director  a 
written  request  for  enforcement  pro- 
ceedings pursuant  to  §  60-1.26  of  thus 
chapter. 

*  •  *  •  » 

11.  41  CFR  60-2.12  is  amended  by  re- 
designating paragrrphc  fj),  (k),  <1>  and 
(m)  as  (k),  (1),  (m),  and  (n)  and  by 
adding  a  new  (j)  as  follows: 

§  60—2.12      Establiishnient    of    guuU    ami 
timetublesi. 

«■»»». 
<j>  a  contractor  or  subcontractor  ex- 
tending a  publicly  announced  preference 
for  Indians  as  authorized  in  41  CFR  60- 
1.5(a)(6)  may  reflect  in  Its  goals  and 
timetables  the  permissive  employment 
preference  for  Indians  living  on  or  near 
an  Indian  reservation. 


PART  60-30 — RULES  OF  PRACTICE  FOR 
ADMINISTRATIVE  PROCEEDINGS  TO 
ENFORCE  EQUAL  OPPORTUNITY 
UNDER  EXECUTIVE  ORDER  11246 

12.   41   CFR  Part  60-30  is  revi.sed   to 
read  as  follows: 

General  Provisions 
Sec. 

60-30.1  Applicability  of  rules. 
6O-30.2  Waiver,  modlflcatlon. 
60-30.3  Computation  of  time. 
60-30.4       Form,   filing,   service   of   pleadings 

and  papers. 

Prehearing  Procedures 

60-30.6       Administrative  complaint. 

60-30.6       Answer. 

60-30.7       Notice  of  prehearing  conference. 

60-30.8       Motions;  disposition  of  motions. 

60-30.9  Interrogatories,  and  admissions  as 
to  facts  and  documents. 

60-30.10  Production  of  documents  and 
things  and  entry  upon  land  for 
Inspection  and  other  purposes. 

60-30.11     Depositions  upon  oral  examinBtion. 

60-30.12     Prehearing  conferences. 

60-30.13     Consent  findings  and  order. 


Hearings    and    Related    Matterb 


60-30.14 

60-30.15 

60-30.16 
60-30.17 
80-30.18 
60-30.19 

60-30.20 
60-30.21 
60-30.22 
60-30.23 
60-30  24 


Designation  of  Administrative  Law 
Judges. 

Authority  and  responslbilitieK  of 
Administrative  Law  Judges. 

Appearances. 

Appearance  of  witnesses. 

E^?ldence:  testimony. 

Objections:  exceptions;  offer  of 
proof. 

Bx  parte  communications. 

Oral  argument. 

Official  transcript. 

Summary  Judgment. 

Participation  by  Interested  per- 
sons. 
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Post  Hearing  Procedures 
Sec 

63-30.25     Proposed  findings  of  fact  and  con- 
clusions of  law. 
60-30.26    Record  for  recommended  decision. 
6i3-30.27     Recommended  decision. 
60-30.28     Exceptions  to  recommended  deci- 
sions. 
60-30.29     Record. 
60-30.30     Pinal  Administrative  Order. 


Authority:  Sees.  201,  205,  208,  209.  301. 
302(b)  and  303(a)  of  the  Executive  Order 
11246,  as  amended,  30  FR  12319:  32  FR  14303: 
§50-1,25  of  Part  60-1  of  this  chapter  (41 
CFR  Part  60-1). 

General  Provisions 

§  60-30.1      .4pplicability  of  rules. 

This  part  provides  the  rules  of  prac- 
tice for  all  administrative  proceedings, 
instituted  either  by  the  OPCCP  or  by  a 
compliance  agency,  including  but  not 
limited  to  proceedings  instituted  against 
construction  contractors  or  subcontrac- 
tors, which  relate  to  the  enforcement  of 
equal  opportunity  under  Executive  Order 
11246,  as  amended.  In  the  absence  of 
a  specific  provision,  procedures  shall  be 
in  accordance  with  the  Federal  Rules  of 
Civil  Procedure. 

§  60:-30.2     Waiver,  modification. 

Upon  notice  to  all  parties,  the  Admin- 
istrative Law  Judge  may,  with  respect 
to  matters  pending  before  him,  modify 
or  waive  any  rule  herein  upon  a  deter- 
mination that  no  party  will  be  prejudiced 
and  that  the  ends  of  justice  will  be  served 
thereby. 

§  60—30.3      Computation  of  time. 

In  computing  any  period  of  time  under 
these  rules  or  in  an  order  issued  here- 
under, the  time  begins  with  the  day  fol- 
lowing the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period,  un- 
less it  is  a  Saturday,  Simday,  or  legal 
holiday  observed  by  the  Federal  Govern- 
ment in  which  event  it  includes  the  next 
business  day. 

§  60—30.4      Form,  filing,  service  of  plead- 
ings and  papers. 

(a)  Form. — The  original  of  all  plead- 
ings and  papers  in  a  proceeding  con- 
ducted under  the  regulations  in  this  part 
shall  be  filed  with  the  Administrative 
Law  Judge  assigned  to  the  case  or  with 
the  Chief  Administrative  Law  Judge  if 
the  case  has  not  been  assigned.  Every 
pleading  and  paper  filed  in  the  proceed- 
ing shall  contain  a  caption  setting  forth 
the  name  of  the  agency  instituting  the 
proceeding,  the  title  of  the  action,  the 
case  file  number  assigned  by  the  Admin- 
istrative Law  Judge,  and  a  designation 
of  the  pleading  or  paper  (e.g.  complaint, 
motion  to  dismiss,  etc.).  The  pleading 
or  papers  shall  be  signed  and  shall  con- 
tain the  address  and  telephone  number 
of  the  person  representing  the  party  or 
the  person  on  whose  behalf  the  plead- 
ing or  paper  was  filed.  Unless  otherwise 
ordered  for  good  cause  by  the  Adminis- 
trative Law  Judge  regarding  specific  pa- 
pers and  pleadings  in  a  specific  case,  aU 
such  papers  and  pleadings  are  publio 
documents. 

(b)   Service. — Service  upon  any  party 
shall  be  made  by  the  party  filing  the 
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pleading  or  document  by  delivering  a 
copy  or  mailing  a  copy  to  the  party's  last 
known  address.  When  a  party  is  repre- 
sented by  an  attorney,  the  service  shall 
be  upon  the  attorney. 

(c>  Proof  of  service. — A  certificate  of 
the  person  serving  the  pleading  or  other 
document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of 
service,  shall  be  proof  of  the  ser\ice. 

Prehearing  Procedures 

§  60— ."^O. 3      .\dniini>>tralive  complaint. 

(a>  Issuance. — The  Solicitor  of  Labor, 
upon  referral  from  the  OfiBce  of  Federal 
Contract  Compliance  Programs,  shall  in- 
stitute enforcement  proceedings  by  issu- 
ing a  complaint  and  causing  the  com- 
plaint to  be  served  upon  the  contractor 
which  shall  be  designated  in  the  com- 
plaint as  the  defendant.  The  Department 
of  Labor.  OFCCP,  and/or  the  compliance 
agency  handling  the  case  shall  be  desig- 
nated as  the  plaintiff. 

(b)  Contents. — The  complaint  shall 
contain  a  concise  jurisdictional  state- 
ment, and  a  clear  and  concise  statement 
sufficient  to  put  the  defendant  on  notice 
of  the  acts  or  practices  it  Is  alleged  to 
have  committed  in  violation  of  the  Order, 
the  regulations,  or  its  contractual  obliga- 
tions. The  complaint  shall  also  contain  a 
prayer  regarding  the  relief  being  sought, 
a  statement  of  whatever  sanctions  the 
Government  will  seek  to  impose  and  the 
name  and  address  of  the  attorney  who 
will  represent  the  Government. 

(c)  Amendment. — The  complaint  may 
be  amended  once  as  a  matter  of  course 
before  an  answer  is  filed,  and  the  de- 
fendant may  amend  its  answer  once  as 
a  matter  of  course  not  later  than  10  days 
after  the  filing  of  the  original  answer. 
Other  amendments  of  the  complaint  or 
of  the  answer  to  the  complaint  shall  be 
made  only  by  leave  of  the  Administrative 
Law  Judge  or  by  written  consent  of  the 
adverse  party;  and  leave  shall  be  freely 
given  where  justice  so  requires.  An 
amended  complaint  shall  be  answered 
within  14  days  of  its  service,  or  within 
the  time  for  fiUng  an  answer  to  the 
original  complaint,  whichever  period  is 
longer.  An  amended  answer  shall  be  re- 
sponded to  within  14  days  of  its  service. 

§  60-30.6     .\nswer. 

ia»  Filing  and  service. — Within  20 
days  after  the  service  of  the  complaint, 
the  defendant  shall  file  an  answer  with 
the  Chief  Administrative  Law  Judge  if 
the  case  has  not  been  assigned  to  an 
Administrative  Law  Judge.  The  answer 
shall  be  signed  by  the  defendant  or  its 
attorney,  and  served  on  the  Government 
in  accordance  with  §  60-30.4ib^ . 

<b»  Contents;  failure  to  file. — Tlie  an- 
swer shall  <  1)  contain  a  statement  of  the 
facts  which  constitute  the  grounds  of  de- 
fense, and  shall  specifically  admit,  ex- 
plain, or  deny,  each  of  the  allegations  of 
the  complaint  unless  the  defendant  is 
\^-ithout  knowledge,  in  which  case  the 
answer  shall  so  state;  or  (2>  state  that 
the  defendant  admits  all  the  allegations 
of  the  complaint.  The  answer  may  con- 
tain a  waiver  of  hearing;  and  if  not,  a 
separate  paragraph  in  the  answer  shall 


3163 

request  a  hearing.  The  aiiswer  shall  con- 
tain the  name  and.  address  of  the  de- 
fendant, or  of  the  attorney  representing 
the  defendant.  Failure  to  file  an  answer 
or  to  plead  specifically  to  any  allegation 
of  the  complaint  shall  constitute  an  ad- 
mission of  such  allegation. 

(c>  Procedure,  upon  admissiori  or 
facts. — The  admission,  in  the  answer  or 
by  failure  to  file  an  answer,  of  all  the 
material  allegations  of  fact  contained  in 
the  complaint  shall  constitute  a  waiver 
of  hearing.  Upon  such  admission,  the 
Administrative  Law  Judge,  without  fur- 
ther hearing,  may  prepare  his  decision 
in  which  he  shall  adopt  as  his  proposed 
findings  of  fact  the  material  farts  al- 
leged in  the  complaint.  "Hie  parties  shall 
be  given  an  opportunity  to  file  exceptions 
to  his  decision  and  to  file  briefs  in  sup- 
port of  the  exceptions. 

§  60—30.7      Notice  of  prehearing  confer- 
ence. 

Tlie  Administrative  Law  Judge  shall 
respond  to  defendant's  request  for  a 
hearing  within  15  days  and  shall  serve 
a  notice  of  prehearing  conference  on  the 
parties.  The  notice  shsdl  contain  the 
time  and  place  otf  the  conference. 

§  60— .^0.8      Motion!^:    di!^po»ilion    of    mo- 
lion.s. 

(a>  Af  of  ions. — Motions  shall  state  the 
relief  sought,  the  authority  relied  upon 
and  the  facts  alleged,  and  shall  be  filed 
with  the  Administrative  Law  Judge.  If 
made  before  or  after  the  hearing  itself, 
the  motions  shall  be  in  writing.  If  made 
at  the  hearing,  motions  may  be  stated 
orally,  but  the  Administrative  Law  Judge 
may  require  that  they  be  reduced  to 
wTiting  and  filed  and  served  on  all  par- 
ties in  the  same  maimer  as  a  formal  mo- 
tion. Unless  otherwise  ordered  by  the  Ad- 
ministrative Law  Judge,  written  motions 
shall  be  accompanied  by  a  supporting 
memorandum.  Within  10  days  after  a 
wTitten  motion  is  served,  or  such  other 
time  period  as  may  be  fixed  by  the  Ad- 
ministrative Law  Judge,  any  party  may 
file  a  resjjonse  to  a  motion. 

<bt  Disposition  of  motions. — Tlie  Ad- 
ministrative Law  Judge  may  not  grant  a 
written  motion  prior  to  the  expiration  of 
the  time  for  filing  responses  thereto,  ex- 
cept upon  consent  of  the  parties  or  fol- 
lowing a  hearing,  but  may  overrule  or 
deny  such  motion  without  awaiting  re- 
sponse: Provided,  That  prehearing  con- 
ferences, hearings,  and  decisions  need 
not  be  delayed  pending  disposition  of 
motions. 

§  60—30.9      liilerrngatnrie^      and     admis- 
sions a>  to  facts  and  docunietit.s. 

I  a  >  Interrogatories. — Not  later  than 
25  days  prior  to  the  date  of  the  hearing, 
except  for  erood  cause  shown,  or  not  later 
than  14  days  prior  to  such  earlier  date 
as  the  Administrative  Law  Judge  may 
order,  any  party  may  serve  upon  an  op- 
posing party  WTitten  interrogatories. 
Each  interrogatory  shall  be  answered 
separately  and  fully  in  writing  under 
oath,  unless  objected  to.  Answers  are  to 
be  signed  by  the  person  making  them  and 
objections  by  the  attorney  or  by  who- 
ever is  representing  the  party.  Answers 
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and  objections  shall  be  filed  and  served 
within  25  days  of  service  of  the  Inter- 
rogatory. 

(b)  Admissions. — Not  later  than  14 
days  prior  to  the  date  of  the  hearing,  ex- 
cept for  good  cause  shown,  or  not  later 
than  14  days  prior  to  such  earlier  date 
as  the  Administrative  Law  Judge  may 
order,  any  party  may  serve  upon  an  op- 
posing party  a  written  request  for  the 
ado^sion  of  the  genuineness  and  au- 
theiltlcity  of  any  relevant  documents  de- 
scribed in  and  exhibited  with  the  request, 
or  for  the  admission  of  the  truth  of  any 
relevant  matters  of  fact  stated  in  the  re- 
quest. Each  of  the  matters  as  to  which 
an  admission  is  requested  shall  be 
deemed  admitted,  imless  within  25  days 
after  sei-vice,  the  party  to  whom  the  re- 
quest Is  directed  serves  upon  the  request- 
ing party  a  sworn  statement  either  (1) 
doiylng  specifically  the  matter  as  to 
which  an  admission  is  requested,  or  <2) 
setting  forth  in  detail  the  reasons  why  he 
cannot  truthfully  either  admit  or  deny 
such  matters. 

(c)  Objections  or  failures  to  re- 
spond.— The  party  submitting  the  inter- 
rogatory or  request  may  move  for  an 
order  with  respect  to  any  objection  or 
other  failure  to  respond. 

§  60—30.10  Produrliun  of  do«-uiiirnlh 
and  ihiiigR  and  rnlry  upon  land  for 
■n!«pcction  and  oilier  purpo^e^. 

(a)  After  commencement  of  the  ac- 
tion, any  party  may  serve  on  any  other 
party  a  request  to  produce  and/or  per- 
mit the  party,  or  someone  acting  on  his 
behalf,  to  inspect  and  copy  any  docu- 

<:ments,  phonorecords,  and  other  compila- 
tions, including  computer  tapes  and 
printouts  which  contain  or  may  lead  to 
relevant  information  and  which  are  in 
the  possession,  custody,  or  control  of  the 
party  upon  whom  the  request  is  served. 
If  necessary,  translation  of  data  com- 
pilations shall  be  done  by  the  party  fur- 
nishing the  information. 

(b)  After  commencement  of  the  ac- 
tion, any  party  may  serve  on  any  other 
party  a  request  to  permit  entry  upon 
designated  pro{>erty  which  may  be  rele- 
vant to  the  Issues  In  the  proceeding  and 
which  is  in  the  possession  or  control  of 
the  party  upon  whom  the  request  is 
served  for  the  purpose  of  inspection, 
measuring,  surveying  or  photographing, 
testing,  or  sampling  the  property  or  any 
designated  object  or  area. 

(c)  Each  request  shall  set  forth  with 
reasonable  particularity  the  items  to  be 
Inspected  and  shall  specify  a  reasonable 
time  and  place  for  making  the  inspection 
and  performing  the  related  acts. 

(d)  The  party  upon  whom  the  request 
Is  sei-ved  shall  respond  within  25  days 
after  the  service  of  the  request.  The  re- 
sponse shall  state,  with  respect  to  each 
item,  that  inspection  and  related  activi- 
ties will  be  permitted  as  requested,  un- 
less there  are  objections,  in  which  case 
the  reasons  for  each  objection  shall  be 
stated.  The  party  submitting  the  request 
may  move  for  an  order  with  respect  to 
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any    objection    or    to   otlier    failure   io 
respond. 

§  60-30.11      De|M>Kltiun»  upon  oral  rxaai- 
ination. 

*a)  Depositions;  notice  of  examino- 
tion. — After  commencement  of  the  ac- 
tion, any  party  may  take  the  testimony 
of  any  person,  including  a  party,  having 
personal  or  expert  knowledge  of  the  mat- 
tex's  in  issue,  by  deposition  upon  oral  ex- 
amination. A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice  in 
writing  to  every  other  party  to  the  pro- 
ceeding, and  may  use  an  administra- 
tive subpoena.  The  notice  shall  state  the 
time  and  place  for  taking  the  deposition 
and  the  name  and  address  of  each  person 
to  be  examined,  if  known,  and,  if  the 
name  is  not  known,  a  general  descrip- 
tion sufBcient  to  identify  him  or  the  par- 
ticular class  or  group  to  which  he  be- 
longs. The  notice  shall  also  set  forth  the 
categories  of  documents  the  witness  is 
to  bring  with  him  to  the  deposition,  if 
any.  A  copy  of  the  notice  shall  be  fui-- 
nished  to  the  person  to  be  examined 
unless  his  name  is  unknown. 

tb)  Production  of  witnesses;  obliga- 
tion of  parties;  objectio7is. — It  shall  be 
the  obligation  of  each  party  to  produce 
for  examination  any  person,  along  with 
such  documents  as  may  be  requested,  at 
the  time  and  place,  and  on  the  date,  set 
forth  in  the  notice,  if  that  party  has 
control  over  such  person.  Each  party 
shall  be  deemed  to  have  control  over  its 
oflficers,  agents,  employees,  and  members. 
Unless  the  parties  agree  otherwise,  depo- 
sitions shall  be  held  within  the  county 
in  which  tlie  witness  resides  or  works. 
The  party  or  prospective  witness  may 
file  with  the  Administrative  Law  Judge 
an  objection  within  5  days  after  notice 
of  production  of  such  witness  is  served, 
stating  with  particularity  the  reasons 
why  the  party  cannot  or  ought  not  pro- 
duce a  requested  witness.  The  party  serv- 
ing the  notice  may  move  for  an  order 
with  respect  to  such  objection  or  fail- 
ure to  produce  a  witness.  All  errors  or 
irregularities  in  compliance  with  tiie 
provisions  of  this  section  shall  be  deemed 
waived  unless  a  motion  to  suppress  the 
deposition  or  some  part  thereof  is  made 
with  reasonable  promptness  after  such 
defect  is  or,  with  due  diligence,  might 
have  been  ascertained.    «, 

(c)  Before  whom  taken;  scope  of  ex- 
amination; failure  to  answer. — Depogi- 
tlons  may  be  taken  before  any  oflBcer 
authorized  to  administer  oaths  by  the 
laws  of  the  United  States  or  of  the  place 
where  the  deposition  is  held.  At  the  time 
and  place  specified  in  the  notice,  each 
party  may  examine  and  cross-examine 
the  witness  under  oath  upon  any  matter 
which  is  revelant  to  the  subject  matter 
of  the  proceeding,  or  which  is  reasonably 
calculated  to  lead  to  the  production  of 
relevant  and  othen^ise  admissible  evi- 
dence. All  objections  to  questions,  except 
as  to  the  form  thereof,  and  all  objections 
to  evidence  are  reserved  until  the  hear- 
ing. A  refusal  or  failure  on  the  part  of 
any  person  under  the  control  of  a  party 


to  answer  a  question  shall  operate  to 
create  a  presumption  that  the  answer, 
if  given,  would  be  unfavorable  to  the 
controlling  party,  unless  the  question  is 
subsequently  ruled  Improper  by  the  Ad- 
ministrative Law  Judge  or  the  Adminis- 
trative Law  Judge  rules  that  there  was 
valid  justification  for  the  witness'  failure 
or  refusal  to  answer  the  question:  Pro- 
vided, That  the  examining  party  shall 
note  on  the  record  during  the  deposition 
the  question  which  the  deponent  has 
failed,  or  refused,  to  answer,  and  state 
his  intention  to  invoke  the  presumption 
if  no  answer  is  forthcoming. 

Id*  Subscription;  certification:  fil- 
ing.— The  testimony  shall  be  reduced  to 
typewriting,  either  by  the  officer  taking 
the  deposition  or  under  his  direction,  and 
shall  be  submitted  to  the  witness  for 
examination  and  signing.  If  the  deposi- 
tion is  not  signed  by  the  witness  because 
he  is  Ul,  dead,  cannot  be  found,  or  re- 
fuses to  sign  it,  such  fact  shall  be  noted 
in  the  certificate  of  the  officer  and  the 
deposition  may  then  be  used  as  fully  as 
though  signed.  The  officer  shall  immedi- 
ately deliver  the  original  copy  of  the 
transcript,  together  with  his  certificate, 
in  person  or  by  mail  to  the  Administra- 
tive Law  Judge.  Copies  of  the  transcript 
and  certificate  shall  be  furnished  to  all 
persons  desiring  them,  upon  payment  of 
reasonable  charges,  imless  distribution  is 
restricted  by  order  of  the  Administrative 
Law  Judge  for  good  cause  shown. 

le)  RuWigs  on  admissibility;  use  of 
deposition. — Subject  to  the  provisions 
of  this  section,  objection  may  be  made 
at  the  hearing  to  receiving  in  evidence 
any  deposition  or  part  thereof  for  any 
reason  which  would  require  the  exclusion 
of  the  evidence  if  the  witness  were  then 
present  and  testifying.  Any  part  or  all  of 
a  deposition,  so  far  as  admissible  in  the 
discretion  of  the  Administrative  Law 
Judge,  may  be  used  against  any  party 
who  was  present  or  represented  at  the 
taking  of  the  deposition  or  who  had  rea- 
sonable natice,  in  accordance  with  the 
following  provisions: 

( 1  >  Any  deposition  may  be  used  by  any 
party  for  the  purpose  of  contradicting 
or  impeaching  the  testimony  of  the  de- 
ponent as  a  witnes.';. 

(2)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  taking  tlie 
deposition  was  an  officer,  director,  or 
managing  agent,  or  was  designated  to 
testify  on  behalf  of  a  public  or  private 
corporation,  partnership,  association,  or 
governmental  agency  which  is  a  party 
may  be  used  by  the  adverse  party  for 
any  purpose. 

<3i  The  deposition  of  a  witness 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the  hearing 
examiner  finds:  (i)  That  the  witness  is 
dead:  or  (ii»  that  the  witness  is  unable 
to  attend  or  testify  because  of  age,  ill- 
ness, infirmity,  or  imprisonment;  or  (iii) 
that  the  party  offering  the  deposition  has 
been  unable  to  procure  the  attendance 
of  the  witness  by  subpoena;  or  (iv>  upon 
application  and  notice,  that  such  excep- 
tional circumstances  exist  as  to  make  it 
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desirable  to  allow  the  deposition  to  be 
used. 

(4)  If  only  part  of  a  deposition  is  in- 
troduced in  evidence  by  a  party,  any 
party  may  introduce  any  other  parts  by 
way  of  rebuttal  and  otherwise. 

(f»  Stipulations. — If  the  parties  so 
stipulate  in  writing,  depositions  may  be 
taken  before  any  person  at  any  time  or 
place,  upon  any  notice  and  in  any  man- 
rer.  and  when  so  taken  may  be  used  like 
other  depositions. 

§  60—30.12      Prehearing  conferences.  - 

(a)  Upon  his  own  motion  or  the  mo- 
tion of  the  parties,  the  Administrative 
Law  Judge  may  direct  the  parties  or 

I    their  coimsel  to  meet  with  him  for  a  con- 
I    f  erence  to  consider : 

(1)  Simplification  of  the  issues; 

(2)  Necessity  or  desirabihty  of  amend- 
i    ments    to    pleadings    for    purposes    of 
!    clarification,    simplification,    or   limita- 
tion; 

(3)  Stipulations,  admissions  of  fact 
and  of  contents  and  authenticity  of  docu- 
ments; 

(4)  Limitation  of  the  number  of  expert 
witnesses; 

(5)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed  exhibits; 
and 

(6)  Such  other  matters  as  may  tend 
to  expedite  the  disposition  of  the  pro- 
ceeding. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement  in 
such  pretrial  conferences.  The  subse- 
quent coiu^e  of  the  proceeding  shall  be 
controlled  by  such  action. 

§  60—30.13      Ck>nsent  findings  and  order. 

(a)  General. — At  any  time  after  the 
issuance  of  a  complaint  and  prior  to  or 
during  the  reception  of  evidence  in  any 
proceeding,  the  parties  may  jointly  move 
to  defer  the  receipt  of  any  evidence  for  a 
reasonable  time  to  permit  negotiation  of 
an  agreement  containing  consent  find- 
ings and  an  order  disposing  of  the  whole 
or  any  part  of  the  Jiroceeding.  The  al- 
lowance of  such  deferment  and  the  dura- 
tion thereof  shall  be  In  the  discretion  of 
the  Administrative  Law  Judge  after  con- 
sideration of  the  nature  of  the  proceed- 
ing, the  requirements  of  the  public  inter- 
est, the  representations  of  the  parties, 
and  the  probability  of  an  agreement 
being  reached  which  will  result  in  a  just 
disposition  of  the  issues  involved. 

(b>  Content. — ^Any  agreement  con- 
taining consent  findings  and  an  order 
disposing  of  a  proceeding  shall  also  pro- 
vide: 

( 1 )  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the  agree- 
ment; 

(3  >  That  any  further  procedural  steps 
are  waived;  and 

(4)  That  any  right  to  challenge  or 
contest  the  validity  of  the  findings  and 
order  entered  into  in  accordance  with 
the  agre^nent  is  waived. 
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(c)  Submission. — On  or  before  the  ex- 
piration of  the  time  granted  for  negotia 
tions,  the  parties  or  their  coimsel  may: 

(1)  Submit  the  proposed  agreement  to 
the  Administrative  Law  Judge  for  his 
consideration;  or 

(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition. — In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed,  the  Administrative  Law 
Judge  within  30  days,  shall  accept  such 
agreement  by  issuing  his  decision  based 
upon  the  agreed  findings  and  his  deci- 
sion shall  constitute  the  final  Admin- 
istrative Order. 

Hearings  and  Related  Matters 

§  60—30.14      De«iignation    of    .\dminislra- 
tive  Law  Judges. 

Hearings  shall  be  held  before  an  Ad- 
ministrative Law  Judge  of  the  comph- 
ance  agency  or  of  the  Department  of 
Labor  who  shall  be  designated  by  the 
Chief  Administrative  Law  Judge  of  the 
compliance  agency  or  of  the  Department 
of  Labor.  After  commencement  of  the 
proceeding  but  prior  to  the  designation 
of  an  Administrative  Law  Judge  plead- 
ings and  papers  shall  be  filed  with  the 
Chief  Administrative  Law  Judge. 

§  60—30.15      .Authority    and    responsibili- 
ties of  .\dniini8trative  Law  Judges. 

The  Administrative  Law  Judge  shall 
propose  findings  and  conclusions  to  the 
compliance  agency  or  to  the  Secretary 
on  the  basis  of  the  record.  In  order  to  do 
so,  he  shall  have  the  duty  to  conduct  a 
fair  hearing,  to  take  all  necessary  action 
to  avoid  delay,  and  to  maintain  order. 
He  shall  have  all  powers  necessary  to 
those  ends,  including,  but  not  limited  to, 
the  power  to : 

(a)  Hold  conferences  to  settle,  simpli- 
fy, or  fix  the  issues  in  a  proceeding,  or  to 
consider  other  matters  that  may  aid  in 
the  expeditious  disposition  of  the  pro- 
ceeding by  consent  of  the  parties  or  upon 
his  own  motion. 

(b)  Require  parties  to  state  their  posi- 
tion with  respect  to  the  various  issues 
in  the  proceeding; 

(c)  Require  parties  to  produce  for  ex- 
amination those  relevant  witnesses  and 
documents  under  their  control;  and  re- 
quire parties  to  answer  interrogatories 
and  requests  for  admissions  in  full. 

(d)  Administer  oaths; 

(e)  Rule  on  motions,  and  other  pro- 
cedural items  or  matters  pending  be- 
fore him; 

(f )  Regulate  the  course  of  the  hearing 
and  conduct  of  participEints  therein; 

(g)  Examine  and  cross-examine  wit- 
nesses, and  introduce  into  the  record 
documentary  or  other  evidence; 

(h)  Receive,  rule  on,  exclude,  or  limit 
evidence  and  limit  Unes  of  questioning 
or  testimony  which  are  Irrelevant,  im- 
material or  unduly  repetitious ; 

(1)  Fix  time  limits  for  submission  of 
written  documents  in  matters  before  him 
and  extend  any  time  limits  established 
by  this  part  upon  a  detomtnatlon  that 
no  party  will  be  prejudiced  and  that  the 
ends  of  Justice  will  be  served  thereby ; 
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( j  •  Impose  appropriate  sanctions 
against  any  party  or  person  failing  to 
obey  an  order  under  these  rules  which 
may  include: 

(1)  Refusing  to"  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  it  from 
introducing  designated  matters  in  evi- 
dence: 

(2)  Excluding  all  testimony  of  an  un- 
responsive or  evasive  witness,  or  deter- 
mining that  the  answer  of  such  witne^"?. 
if  given,  would  be  favorable  to  the  party 
having  control  over  him :  and 

1 3  *  Expelling  any  party  or  person  from 
further  participation   in  the  hearine- 

(k>  Take  official  notice  of  any  mate- 
rial fact  not  appearing  in  evic^ence  in  the 
record  which  is  among  the  traditional 
matters  of  judicial  notice; 

(1)  Recommend  whether  the  respond- 
ent is  in  violation  of  the  Order,  regu- 
Htions,  or  its  contractual  obligations,  as 
well  as  the  nature  of  the  relief  neces- 
sary to  ensure  the  full  enjoyment  of  the 
piphts  secured  by  the  Order; 

tm)   Issue  subpoenas; 

'n>  Take  any  action  authorized  by 
these  rules. 

§  60—30.16      .\ppearanees. 

<a>  Representation. — ^The  parties  or 
other  persons  or  organizations  partici- 
pating pursuant  to  this  Part  60-30  have 
the  right  to  be  represented  by  counsel. 

cb^  Failure  to  appear. — ^In  the  event 
that  a  party  apE>ear6  at  the  hearing  and 
no  party  appears  for  the  opposing  side, 
the  party  who  is  present  shall  have  an 
election  to  present  his  evidence  in  whole 
or  such  portion  thereof  sufficient  to  make 
a  prima  facie  case  before  the  Adminis- 
trative Law  Judge.  Failure  to  appear  at 
the  hearing  shall  not  be  deemed  to  be 
a  waiver  of  the  right  to  be  served  with 
a  copy  of  the  Administrative  Law  Judge's 
recommended  decision  and  to  file  ex- 
ceptions to  it. 

§  60—30.17     .\ppearanre  of  witne*se«ir 

(a)  A  party  wishing  to  procure  the 
appearance  at  the  hearing  of  any  per- 
son having  personal  or  expert  knowledge 
of  the  matters  in  Issue  shall  serve  on 
the  prospective  witness  a  notice  which 
may  be  accompUshed  by  an  administra- 
tive subpoena,  setting  forth  the  time, 
date  and  place  at  which  he  is  to  appieal 
for  the  purpose  of  giving  testimony.  The 
notice  shall  also  set  forth  the  categories 
of  documents  the  witness  is  to  bring  with 
him  to  the  hearing,  if  any.  A  copy  of  the 
notice  shall  be  filed  with  the  Administra- 
tive Law  Judge  and  additional  copies 
.•shall  be  served  upon  the  opposing  par- 
ties. 

(b)  It  shall  be  the  obligation  of  each 
party  to  produce  for  examination  any 
person,  along  with  such  documents  as 
may  be  requested,  at  the  time  and  place, 
and  on  the  date,  set  forth  in  the  notice, 
if  that  party  has  control  over  such  per- 
son. Each  party  shall  be  deemed  to  have 
control  over  its  officers,  agents,  employ- 
ees, and  members.  Pue  regard  shall  be 
given  to  the  convenience  of  witnesses  in 
scheduling  their  testimony  so  that  they 
will  be  detained  no  longer  than  reason- 
ably necessary. 
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I  (c)  The  party  or  prospective  witness 
may  file  an  objection  within  5  days  after 
notice  of  production  of  such  witness  Is 
.served,  stating  with  particularity  the 
reasons  why  the  party  cannot  produce 
a  requested  witness.  The  party  serving 
the  notice  may  move  for  an  order  with 
respect  to  such  objection  or  failure  to 
produce  a  witness. 

§60—30.18      Evidence;  tc^linlOlly. 

Formal  rules  of  evidence  shall  not  ap- 
ply, but  rules  or  principles  designed  to 
assure  production  of  the  most  probative 
evidence  available  shall  be  applied.  Tes- 
timony shall  be  given  orally  by  witnesses 
at  the  hearing.  A  \^itness  shall  be  avail- 
aMe  for  cross-examination,  and.  at  the 
discretion  of  the  Administrative  Law 
Judge,  may  be  cross-examined  without 
regard  to  the  scope  of  direct  examination 
as  to  any  matter  which  is  relevant  and 
material  to  the  proceeding.  The  Admin- 
istrative Law  Judge  may  exclude  evi- 
dence which  is  immaterial,  irrelevant,  or 
.  unduly  repetitious. 

§  60—30.19     Objeetioii*:  «-M-«'pli<tn«  i  oIT«t 
of  proof. 

«a)  Objections. — If  a  party  objects  to 
the  admission  or  rejection  of  any  evi- 
dence or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examina- 
tion or  the  failure  to  limit  such  scope, 
he  shall  state  briefly  the  grounds  for 
such  objection.  Rulings  on  all  objections 
shall  appear  In  the  record.  Only  objec- 
tions made  on  the  record  may  be  relied 
upon  subsequently  in  the  proceedings. 

(b)  Exceptions. — Formal  exception  to 
an  adverse  ruling  Is  not  required.  Rul- 
ings by  the  Administrative  Law  Judge 
shall  not  be  appealed  prior  to  the  trans- 
fer of  the  case  to  the  compliance  agency 
or  to  the  Secretary  but  shall  be  consid- 
ered by  the  compliance  agency^  or  the 
Secretary  upon  filing  exceptions  'to  the 
Administrative  Law  Judge's  recomnien*' 
datlons  and  conclusions. 

(c)  Offer  of  proof. — An  offer  of  proof 
made  In  connection  with  an  objection 
taken  to  any  ruling  excluding  proffered 
oral  testimony  shall  consist  of  a  state- 
ment of  the  substance  of  the  evidence 
which  coimsel  contends  would  be  ad- 
duced by  such  testimony ;  and,  if  the  ex- 
cluded evidence  consists  of  evidence  in 
written  form  or  consists  of  reference  to 
documents,  a  copy  of  such  evidence  shall 
be  marlced  /or  identification  and  shall 
accompany  the  record  as  the  offer  of 
proof. 

§  60—30.20      Ex  parte  coniinunicution$. 

The  Administrative  Law  Judge  shall 
not  constilt  any  person,  or  party,  on  any 
fact  in  Issue  unless  upon  notice  and 
opportunity  for  all  parties  to  partic'.- 
pate.  No  employee  or  sigent  of  the  Fed- 
eral Government  engaged  in  the  in- 
vestigation and  prosecution  of  this  case 
shall  participate  or  advise  in  the  ren- 
dering of  the  recommended  or  final  de- 
cision, except  as  witness  or  counsel  in 
the  proceeding. 

g  60-30.21      Ornl  argument. 

Any  party  shall  be  entitled  upon  re- 
quest to  a  reasonable  period   between 
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tlie  close  of  evidence  and  termination  oDt 
the  hearing  for  oral  argument.  Oral 
arguments  shall  be  included  in  the  ollir 
cial  transcript  of  the  hearing. 

§  60^30.22      OfHcial  transcript. 

The  official  transcripts  of  testimony 
taken,  together  with  any  exhibits,  briefs, 
or  memorandums  of  law,  shall  be  filed 
with  the  Administrative  Law  Judge. 
Transcripts  of  testimony  may  be  ol>- 
tained  from  the  officieQ  reporter  by  the 
parties  and  Xhe  public  £is  provided  in 
Section  IKafiof  the  Federal  Advisory 
Committee  Act  (86  Stat.  770) .  Upon  no- 
tice to  all  parties,  the  Administrative 
Law  Judge  may  authorize  such  correc- 
tions to  the  transcript  as  are  necessarj* 
to  reflect  accurately  the  testimony. 

§  60—30.23      Siiuimary  judgmonl. 

ia">  For  the  Government. — At  any  time 
after  the  expiration  of  20  days  from 
the  commencement  of  the  action,  oa- 
after  service  of  a  motion  for  summary 
judgment  by  the  respondent,  the  Gov- 
ernment may  move  with  or  without  sup- 
porting affidavits  for  summary  judgment 
upon  all  claims  or  any  part. 

(b)  For  defendant. — The  defendant 
may,  at  any  time  after  commencement 
of  the  action,  move  with  or  without  sup- 
porting affidavits  for  eimunary  Judgment 
in  its  favor  as  to  all  claims  or  any  part. 

( c )  Other  parties. — Any  other  party  to 
a  formal  proceeding  under  this  part  may 
support  or  oppose  motions  for  summary 
judgment  made  by  the  Government  or 
respondent,  in  accordance  with  this  sec- 
tion, but  may  not  move  for  a  summary 
judgment  in  its  own  behalf. 

(d)  Statement  of  Uncontested  Facts. 
— All  motions  for  summary  judgment 
shall  be  accompanied  by  a  "Statement  of 
Uncontested  Facts"  in  which  the  moving 
party  sets  forth  all  alleged  uncontested 
material  facts  which  shall  provide  the 
basis  for  its  motion.  At  least  5  days  prior 
to  the  time  fixed  for  hearing  on  the  mo- 
tion, any  party  contending  that  any  ma- 
terial fact  regarding  the  matter  covered 
by  the  motion  is  In  dispute,  shall  file  a 
"Statement  of  Disputed  Pacts."  Failure 
to  file  a  "Statement  of  Disputed  Facts" 
shall  be  deemed  as  an  admission  to  the 
"Statement  of  Uncontested  Facts." 

(e)  Afofion  and  proceedings. — The 
motion  shall  be  served  upon  all  parties 
and  at  least  15  days  before  the  time  fixed 
for  the  hearing  on  the  motion.  The  ad- 
verse party  or  parties  may  serve  opposing 
affidavits  prior  to  the  day  of  hearing. 
The  Judgment  sought  shall  be  rendered 
forthwith  if  the  complaint  and  answer, 
depositions,  and  admissions  on  file,  to- 
gether with  the  affidavits,  if  any,  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving 
party  is  entitled  |o  judgment  as  a  matter 
of  law.  Summary  judgment  rendered  for 
or  against  the  Government  or  the  re- 
spondent shall  constitute  the  findings 
and  recommendatlcms  on  the  Issues  in- 
volved. Hearings  on  motions  made  under 
this  section  shall  be  scheduled  by  the  Ad- 
ministrative Law  Judge. 

(f )  Ca.se  not  fully  adjudicated  on  mo- 
tion.— If  on  motion  under  this  section. 


judgment  is  not  rendered  upon  the  whole 
case  or  for  aU  the  relief  asked  and  a 
final  hearing  is  necessary,  the  Adminis- 
trative Law  Judge  at  the  hearing  of  th^ 
motion,  by  examining  the  notice  and 
answer  and  the  evidence  before  him  and 
by  interrogating  counsel,  shall,  if  prac- 
ticable, ascertain  what  material  facts 
exist  without  substantial  controversy 
and  what  material  facts  are  actually 
and  in  good  faith  controverted.  He  shall 
thereupon  make  an  order  specifying  the 
facts  that  appear  without  substantial 
controversy,  including  the  extent  to 
which  relief  is  not  in  controversy,  and 
directing  such  furthering  proceedings  as 
are  just.  At  the  hearing  on  the  merits, 
the  facts  so  specified  shall  be  deemed  es- 
tablished, and  the  final  hearing  shall  be 
conducted  accordingly. 

§  60-30.24      Parlitipation    by    inleiH>l<-(l 
persons, 

'a)  (1)  To  the  extent  that  proceedings 
hereunder  involve  employment  of  per- 
sons covered  by  a  collective  bargaining 
agreement,  and  compliance  may  neces- 
sitate a  revision  of  such  agreement,  any 
labor  organization  which  is  a  signatory 
to  the  agreement  shall  have  the  right 
to  participate  as  a  party. 

(2)  Other  persons  or  organizations 
shall  have  the  right  to  participate  as 
parties  if  tlie  final  Administrative  Order 
could  adversely  affect  them  or  the  class 
they  represent  and  such  participation 
may  contribute  materially  to  the  proper 
disposition  of  the  proceedings. 

(3)  Any  person  or  organization  wish- 
ing to  participate  as  a  party  under  this 
paragraph  shall  file  with  the  Administra- 
tive Law  Judge  and  serve  on  all  parties 
a  petition  within  25  days  after  the  com- 
mencement of  the  action  or  at  such  other 
time  as  ordered  by  the  Administrative 
Law  Judge,  so  long  as  It  does  not  disrupt 
the  proceeding.  Such  petition  shall  con- 
cisely state  (1)  petitioner's  Interest  in 
the  proceedings,  (il)  who  will  appear  for 
petitioner,  (ill)  the  Issues  on  which  peti- 
tioner wishes  to  participate,  and  (iv) 
whether  petitioner  intends  to  present 
witnesses. 

(4)  The  Administrative  Law  Judge 
shall  determine  whether  each  petitioner 
has  the  requisite  interest  in  the  proceed- 
ings and  shall  permit  or  deny  participa- 
tion accordingly.  Where  petitions  to  par- 
ticipate as  parties  are  made  by  individ- 
uals or  groups  with  common  interest, 
the  Administrative  Law  Judge  may  re- 
quest all  such  petitioners  to  designate 
a  single  representative  to  represent  all 
such  petitioners:  Provided,  That  the 
representative  of  a  labor  organization 
qualifjing  to  participate  under  subpara- 
graph (1)  of  this  paragraph  must  be 
permitted  to  participate  in  the  proceed- 
ing. The  Administrative  Law  Judge  shall 
give  each  petitioner  written  notice  of  the 
decision  on  his  petition ;  and  if  the  peti- 
tion is  denied,  he  shall  briefly  state  the 
grounds  for  denial  and  shall  then  treat 
the  petition  as  a  request  for  participa- 
tion as  amicus  curiae.  The  Administra- 
tive Law  Judge  shall  give  written  notice 
to  each  i>arty  of  each  petition  granted. 
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(b)  (1>  Any  other  interested  person  or 
organization  wishing  to  participate  as 
amicus  curiae  shall  file  a  petition  be- 
fore the  commencement  of  the  final 
hearing  with  the  Administrative  Law 
Judge.  Such  petition  shall  concisely  state 
(i)  the  petitioner's  interest  in  the  hear- 
ing, "ii)  who  will  represent  the  petition- 
er, and  (iiii  the  issues  on  which  petition- 
er intends  to  present  argument.  The  Ad- 
ministrative Law  Judge  may  grant  the 
petition  if  he  finds  that  the  petitioner 
has  a  legitimate  interest  in  the  proceed- 
ings, and  that  such  participation  may 
contribute  materially  to  the  proper  dis- 
position of  the  issues.  An  amicus  curiae 
is  not  a  party  but  may  participate  as 
provided  in  this  paragraph. 

'2)  An  amicus  curiae  may  present  a 
brief  oral  statement  at  the  hearing,  at 
the  point  in  the  proceedings  specified  by 
the  Administrative  Law  Judge.  He  may 
submit  a  written  statement  of  position 
to  the  Administrative  Law  Judge  prior 
to  the  beginning  of  a  hearing,  and  shall 
serve  a  copy  on  each  party.  He  may  also 
submit  a  brief  or  written  statement  at 
such  time  as  the  parties  submit  briefs 
and  exceptions,  and  shall  serve  a  copy 
on  each  party. 

Post  Hearing  Procedures 

§  60—30.25      Proposed    findings    of    fact 
and  conclusions  of  law. 

Within  20  days  after  receipt  of  tlie 
transcript  of  the  testimony,  each  party 
and  amicus  may  file  a  brief.  Such  briefs 
shall  be  served  simultaneously  on  all 
parties  and  amici.  and  a  certificate  of 
service  shall  be  furnished  to  the  hearing 
examiner.  Requests  for  additional  time 
in  which  to  file  a  brief  shall  be  made  in 
writing,  and  copies  shall  be  served  simul- 
taneously on  the  other  parties.  Requests 
for  extensions  shall  be  received  not  later 
than  3  days  before  the  date  such  briefs 
are  due.  No  reply  brief  may  be  filed  ex- 


cept by  special  permission  of  the  Admin- 
istrative Law  Judge. 

§  60—30.26      Record     for     recommended 
decision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers,  documents,  and  requests 
filed  in  the  proceedings,  including  briefs, 
but  excepting  the  correspondence  sec- 
tion of  the  docket,  shall  constitute  the 
record  for  decision. 

§  60—30.27      Recommended  decision. 

Within  a  reasonable  time  after  the  fil- 
ing of  briefs,  the  Administrative  Law 
Judge  shall  recommend  findings,  con- 
clusions, and  a  decision.  These  recom- 
mendations shall  be  certified,  together 
with  the  record  for  recommended  deci- 
sion to  the  head  of  the  compliance 
agency  if  the  proceeding  was  instituted 
by  the  agency,  or  to  the  Secretary  if  it 
was  in.stituted  by  the  OPCCP,  for  a  final 
Administrative  Order.  The  recommended 
findings,  conclusions,  and  decision  shall 
be  served  on  all  parties  and  amici  to  the 
proceeding. 

§  60—30.28      Exceptions  to  recommended 
decisions. 

Within  14  days  after  receipt  of  the 
recommended  findings,  conclusions,  and 
decision,  any  party  may  submit  excep- 
tions to  said  recommendation.  These 
exceptions  may  be  responded  to  by  other 
parties  within  14  days  of  their  receipt 
by  said  parties.  All  exceptions  and  re- 
sponses shall  be  filed  with  the  compli- 
ance agency  or.  where  appropriate,  with 
the  Secretary-.  Service  of  such  briefs  or 
exceptions  and  responses  shall  be  made 
simultaneously  on  all  parties  to  the  pro- 
ceeding. Requests  to  the  comphance 
agency  or  the  Secretary  for  additional 
time  in  which  to  file  exceptions  and  re- 
sponses shall  be  in  writing  and  copies 
shall  be  served  simultaneously  on  other 
parties.  Requests  for  extensions  must  be 
received  no  later  than  3  days  before  the 
exceptions  are  due. 


§  60-30.29     Record. 

After  expiration  of  the  time  for  filing 
briefs  and  exceptions,  the  compliance 
agency  or,  where  appropriate,  the  Sec- 
retary shall  make  a  final  decision,  which 
shall  be  the  final  Administrative  Order, 
on  the  basis  of  the  record.  The  record 
shall  consist  of  the  record  for  recom- 
mended decision,  the  rulings  and  recom- 
mended decision  of  the  Administrative 
Law  Judge  and  the  exceptions  and  briefs 
filed  subsequent  to  the  Administrative 
Law  Judge's  decision. 

§  60—30.30      Final   .\dminislralive  Order. 

(at  After  expiration  of  the  time  for 
filing,  the  Secretar>-  shall  make  a  final 
Administrative  Order  which  shall  be 
served  on  all  parties  If  the  Secretary 
concludes  that  the  defendant  has  vio- 
lated the  Executive  Order,  the  equal  op- 
portunity clause,  or  the  regulations,  an 
Administrative  Order  shall  be  issued  en- 
joining the  violations,  and  requiring  the 
contractor  to  provide  whatever  remedies 
are  appropriate,  and  imposing  whatever 
sanctions  are  appropriate,  or  any  of  the 
above  In  any  event,  failure  to  comply 
with  the  Administrative  Order  shall  re- 
sult in  the  immediate  cancellation,  ter- 
mination and  supspension  of  the  re- 
spondent's contracts  and  or  debarment 
of  the  respondent  from  further  con- 
tracts. 

'b>  If  the  administrative  proceeding 
was  instituted  by  the  compliance  agency, 
a  similar  order  will  be  prepared  by  the 
agency  and  forwarded  to  the  Director 
for  approval.  When  approved  by  the  Di- 
rector, the  order  becomes  the  final  Ad- 
ministrative Order  and  shall  be  served 
on  all  parties.  In  any  event,  failure  to 
comply  with  the  Administrative  Order 
will  result  in  the  immediate  cancellation, 
termination  and  suspension  of  the  con- 
tractor's contracts  and  or  debarment  of 
the  respondent  from  further  contracts. 
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Title  39 — Postal  Service 


CHAPTER  I— UNITED  STATES  POSTAL 
SERVICE 

PART   111— GENERAL  INFORMATION  Or* 
POSTAL   SERVICE 

Postal  Service  Manual;  Miscellaneous 
Amendments 

Chapter  I  of  the  Postal  Service  Man- 
ual, which  has  been  incorporated  by  ref- 
erence in  the  Federal  Register  (see  39 
CFR  111.1 1,  has  been  amended  by  the 
issuance  of  Post  Office  Services  (Domes- 
tic) Transmittal  Letter  41.  Issue  115, 
dated   December   31.    1976. 

Consistent  with  39  CFR  111.3,  Trans- 
mittal Letter  41,  Issue  115.  is  hereby 
published  in  the  Federal  Register  in 
full  text,  and  notice  of  this  publication' 
is  added  as  an  amendment  to  S  111  3. 
In  addition,  the  text  of  the  changes  is 
filed  with  the  Director,  Office  of  the 
Federal  Register.  Subscribers  to  the 
Manual  will  receive  these  amendments 
automatically  from  the  Government 
Printing  Office.  'For  other  availability 
of  Chapter  I  of  the  Postal  Service  Man- 
ual, see  39  CFR  111.2. ) 


RULES  AND   REGULATIONS 


In  consideration  of  the  foregoing  39 
CFR  111.3  is  amended  as  follows: 

§  111.3      .Aiiiendnirnls    to    Cliaplor    I    of 
Postal  Service  Mitnual. 


i 


l.-tl.r 


ISSUI' 


Dati' 


Fedf.kai. 
REi'.lrlTKU 

publii'alioii 


11  n.i     Die.   HI.  I'Cf)    4J  FK  3470 

Except  as  explained  in  2.211  of  the 
Transmittal  Letter,  these  amendments 
are  effective  immediately,  except  that 
the  new  rates  and  fees  described  in 
2.1a,  2.2  a.  i,  n.  o,  t.  2.5  a-i.  and  2.6a 
cf  the  Transmittal  Letter  were  publLslued 
in  the  Federal  Register  on  July  16, 
1976  141  FR  29570);  except  that  the 
material  on  sexually  oriented  advertise- 
ments described  in  2.1  d-g  of  the  Trans- 
mittal Letter  was  published  in  the  Fed- 
eral Register  on  June  1,  1976  <41  FR 
22039  <  ;  except  that  the  material  on 
pandering  advertisements  described  in 
2.1h  of  the  Transmittal  Letter  was  pub- 


lished in  the  Federal  Register  on 
July  28,  1976  '41  FR  31380) ;  except  that 
the  mail  classification  implementing 
regulations  described  in  2.2  a^h,  q,  u-y, 
aa-hh,  jj,  kk,  oo,  and  2.3  d-j  of  the 
Transmittal  Letter  were  published  in  the 
Federal  Register  on  July  12,  1976  (41 
FR  28478) ,  as  amended  and  corrected  on 
October  20,  1976  (41  FR  46295),  Octo- 
ber 28,  1976  (41  FR  47236),  and  Decem- 
ber 7,  1976  (41  FR  53478);  except  that 
the  changes  described  in  2.2  j-m,  r,  and 
z  of  the  Transmittal  Letter  were  made 
to  be  consistent  with  Pub.  L.  94-421,  ap- 
proved September  24,  1976;  and  except 
that  the  changes  to  137.21  of  the  Postal 
Service  Manual  dealing  with  reimburse- 
ment for  official  mail  service  were  pub- 
lished in  the  Federal  Register  on  Sep- 
tember 9,  1976  I  41  FR  38166) . 
(5  use  552(a),  39  USC  401.) 

Roger  P.  Craig, 
Deputy  General  Counsel. 

Accordingly,  Transmittal  Letter  41, 
Issue  115  is  hereby  published,  and  reads 
as  follows: 
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DEPARTMENT  OF 

HOUSING 
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NATIONAL  FLOOD 
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Flood  Prone  Areas  of  Communities 

Subject  to  Section  202  Prohibition  oF 

Federal  and  Federally  Related  Assistance 


3572 

DEPARTMENT  OF  HOUSING  AND 
URBAN   DEVELOPMENT 

Federal  Insurance  Administration 

[Docket  No.  FI-26411 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

Flood-Prone  Areas  of  Communities  Subject 
to  Section  202  Prohibition  of  Federal 
and  Federally  Related  Assistance 

The  purpose  of  this  notice  is  to  provide 
a  list  of  communities  that  contain  areas 
of  special  flood  hazard  potentially  sub- 
ject to  the  provisions  of  section  202  of  the 
Flood  Disaster  Protection  Act  of  1973 
:PL-93-234i  on  July  1,  1975,  or  an  appro- 
priate later  date,  and  to  provide  a  con- 
venient reference  for  interested  persons, 
communities.  Federal  agencies  and  in- 
strumentalities, and  others  involved  in 
assuring  compliance  with  that  section. 
This  list  supersedes  and  updates  the  list 
published  in  the  Federal  Regisizr  at  41 
FR  46178-46286. 

Section  202  provides  that  effective  July 
1,  1975,  Federal  agencies  and  federally 
supervised,  approved,  insured,  or  regu- 
lated lending  institutions  are  prohibited 
from  providing  financial  assistance  or 
making  loans  for  acquisition  or  construc- 
tion purposes  in  areas  which  (a)  have 
been  designated  by  the  Secretary  of 
Housing  and  Urban  Development  as  Spe- 
cial Flood  Hazard  Areas  for  at  least  one 
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year;  and  (b)  are  in  communities  which 
are  not  participating  in  the  National 
Flood  Insurance  Program  (42  USC  ss 
4001-4128) . 

The  prohibition  does  not  apply  to  loans 
by  Federally  regulated,  insured,  super- 
rised  or  approved  lending  institutions  (1) 
to  finance  the  acquisition  of  a  residential 
dwelling  occupied  as  a  residence  prior  to 
March  1,  1976,  or  one  year  following  iden- 
tification of  the  area  within  which  such 
dwelling  is  located  as  an  area  containing 
special  flood  hazards,  whichever  is  later, 
or  made  to  extend,  renew,  or  increase  the 
financing  or  refinancing  in  connection 
with  such  a  dwelling,  (2)  to  finance  the 
acyuisition    of    a   building    or   structure 
completed  and  occupied  by  a  small  busi- 
ness concern,  as  defined  by  the  Secretary, 
prior  to  January  1,  1976,  i3)  any  loan  or 
loans,   which   in   the   aggregate   do   not 
exceed  $5,000,  to  finance  improvements  tc* 
or  rehabilitation  of  a  building  or  struc- 
ture occupied  as  a  residence  prior  to 
January  1,  1976,  or  (4)  any  loan  or  loans, 
which  in  the  aggregate  do  not  exceed  an 
amount  prescribed  by  the  Secretary,  to 
finance  nonresidential  additions  or  im- 
provements to  be  used  solely  for  agri- 
cultural purposes  on  a  farm. 

Each  of  the  communities  listed  below 
received  notice  of  its  designation  as  fiood- 
prone  prior  to  April  1,  1976,  and  legal 
notice  was  furnished  of  such  designation 
toy  publication  under  Part  1915  of  Title 


24  of  the  Code  of  Federal  Regulations  in 
the  Federal  Register.  These  communi- 
ties have  failed  to  provide  the  Federal 
Insurance  Administrator  with  sufficient 
technical  or  scientific  data  to  rebut  their 
designation  as  flood  prone  nor  have  they 
as  yet  qualified  for  participation  in  the 
National  Flood  Insurance  Program.  Thus, 
the  sanctions  of  Section  202  apply  as  of 
July  1,  1975,  or  one  year  after  a  com- 
munity's identification,  whichever  is 
later,  until  the  community  participates 
in  the  program. 

In  order  to  continue  Federal  or  feder- 
ally related  assistance  or  lending  in  its 
Special  Flood  Hazard  Area,  a  community 
must  apply  for  and  be  made  eligible  for 
participation  in  the  program  in  accord- 
ance with  24  CFR  (Parts  1909  to  1920). 
Communities  may  receive  assistance  in 
applying  for  participation  by  contacting 
the  Federal  Insurance  Administration, 
451  Seventh  St.,  SW,  Washington,  D.C. 
20410,  (202)  755-5581.  or  its  toll-free 
numbers  800-424-8872  or  800-424-8873. 

Communities  on  this  list  may  be  made 
eligible  to  participate  in  the  program 
after  the  date  of  publication  of  this  list. 
Such  eligibility  will  be  published  periodi- 
cally in  the  Federal  Register  under  24 
CFR  1914.6  List  of  eligible  commimities. 
At  that  time  the  sanctions  of  section  202 
will  no  longer  apply  to  the  communities 
listed  below. 
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highlights 


PART  I: 


AUENS  AND  IMMIGRANTS 

Justice/INS  issues  amendments  to  Immigration  and 
Nationality  Act  made  by  the  Health  Professions  Educa- 
tional Assistance  Act,  1976;  effective  1-19-77 SfiM 


ANTIDUMPING 

Treasury  modifies  findings  on  tuners  from  Japan. 


3725 


DOMESTIC  CRUDE  OIL 

FEA  clarifies  mandatory  Petroleum  Price  Regulations 3628 

FOREIGN  OIL  SUPPLY  AGREEMENTS 

FEA  proposes  reporting  requirenwnts;  comments  by 
2-15-77    3652 

GOVERNMENT  IN  SUNSHINE 

National  Commission  on  Libraries  and  Information 
Science  proposes  implementation  of  Act;  comments  by 
2-12-77    3667 

GOVERNMENT-OWNED  INVENTIONS 

Commerce/NTIS  announces  availability  of  patents  (3 
documents) 3675,  3676 

MEDICAID 

HEW/SRS  proposal  on  termination  of  Federal  financial 
participation  in  State  payments  to  long-term  care 
facilities;  comments  by  3—7-77 3665 

PRiVACY  ACT,  1974 

FPC  jH(blisties  new  or  intended  routine  uses  of  informa- 
tion in  eii^ting  systems  of  records  3711 


PUBLIC  A^ISTANCE  PROGRAMS 

HEW/SRS/CStO  proposes  repayment  of  Federal  funds 
by  installment  (2  documents);  comments  by  3-7-77. 

REPORTING  REQUIREMENTS 

FEA  proposal  on  foreign  oil  supply  agreements;  com- 
nnents  by  2-15-77 - 


3663, 
3664 


3652 


STANDARDS  OF  CONDUCT 

DOD  rules  on  disclosure  of  affiliations  and  financial 
interests  for  all  personnel,  regardless  of  assignnf>ent; 
effective  1-19-77 - 3646 


CONTINUCD  INSIDE 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  Is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 


NRC 


DOT/COAST  GUARD 


DOT/NHTSA 
DOT/FAA 


DOT/OHMO 


DOT/OPSO 


Tuesday 


USDA/ASCS 


USDA/APHIS 


USDA/FNS 


USDA/REA 


CSC 


LABOR 


HEV^/FDA 


Wednesday 


Thursday 


NRC    I 


DOT/COAST  GUARD 


DOT/NHTSA 


DOT/FAA 


DOT/OHMO 


DpT/OPSO 


Friday 


USDA/ASCS 


USDA/APHIS 


USDA/FNS 


USDA/REA 


CSC 


LABOR 


HEW/ FDA 


I      Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday.  i 

Comments  on  this  program  are  stil  invited.  Comments  should  be  submitted  to  the  Dayof-the-Week  Program 
ODordlnator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration. Washington,  D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page.  \ 


PubllBbed  daUy.  Monday  through  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Archives  and  Records  Service.  General  Services 
Administration,  Washington.  D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  600,  as  amended;  44  U.SC. 
Ch.  16)  and  the  regulations  of  the  Administrative  Committee  of  th*  Federal  Register  (1  CFR  Ch.  I) .  DUtrlbutlon 
U  made  only  by  the  Superintendent  of  Documents.  U.8.  Oovemmeat  Printing  Office,  Washington,  D.C.  30402. 

The  Fh>«eai.  Rcoism  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  issued 
by  Federal  agencies.  These  Include  Presidential  proclamaUons  and  ExecuUve  orders  and  Federal  agency  documents  having 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  by  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  ■  a  -  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
issue). 

Scheduling  of  documents  for 
publicatk)n. 

Copies  of  documents  appearing  in 
the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 

Federal  Register." 
Code  of  Federal  Regulatmns  (CFR).. 

Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama- 
tions. 

Weekly  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents.— 

Index  

PUBLIC  LAWS: 

Public  Law  dates  and  numljers 

Slip  Laws 

U.S.  Statutes  at  Large 

Index  

U.S.  Government  Manual 

Automation    

Special  Projects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5237 
523-5237 
523-5237 
523-5237 

523-5230 
523-5240 
523-5240 


HIGHLIGHTS— Continued 


STATE  MEMBER  BANKS 

FRS  publishes  "Instructions  for  the  Preparation  of  Re- 
ports of  Condition  by  State  Member  Banks  of  the  Federal 
Reserve   System" 3711 

TITLE  )(VII,  XIX,  CHAMPUS  PROGRAMS 

HEW/SSA  rule  permitting  earliest  possible  exchange  of 
information  in  fraud  and  abuse  cases;  effective  1-19-77..     3640 


TRANS-ALASKA  PIPELINE  LIABILITY  FUND 

Interior  establishes  procedures;  comments  by  3-7-77. 


3660 


MEETINGS- 
ERA:  Polychlorinated  Biphenyls  (PCBs),  1-24-77 3701 

PEA:  Voluntary  Agreement  and  Plan  of  Action  to  Imple- 
ment   International    Energy    Program,    1-27    and 

1-28-77    3705 

Federal   Prevailing   Rate  Advisory  Committee,    2-3, 

2-10,  2-17*and  2-24-77 3711 

HEW/OE:  National  Advisory  Council  on  Extension  and 

Continuing  Education,  1-31-77 3714 

Justice/LEAA:  National  Institute  of  Law  Enforcement 

and  Criminal  Justice,  2-9-77 3724 

NSF:     Neurobiology     Advisory     Panel,     2-10     and 

2-11-77 3724 

SBA;  Spokane  District  Advisory  Council,  2-4-77 3724 

PART  II: 

MASS  TRANSPORTATION 

DOT/UMTA  implements  uniform  system   of  accounts, 
records  and  reporting;  effective  1-10-77 3771 


PART  III: 

NATIVE  AMERK^AN  PROGRAMS 

HEW/HDO  regulations  promoting  economic  and  social 
self-sufficierKy;  effective  1-19-77 

PART  IV: 

EDUCATIONAL  BROADCASTING  FACILITIES 
PROGRAM 

HEW/OE  proposal  governing  grants  for  noncommercial 
educational  television  and  radio  t>roadcasting  facilities; 
comments   by   3-7-77 

PART  V: 

OUTER  CONTINENTAL  SHELF 

Interior/BLM  notice  of  certain  oil  and  gas  lease  sales.... 

PART  VI: 

GOVERNMENT   IN   SUNSHINE,    PRIVACY   ACT, 

OPINIONS 

FEC  publishes  proposal,  notice  of  system  of  records, 
and  advisory  opinion  requests  (3  documents);  comments 
by  2-18-77 - 3810, 

PART  VII: 

STANDARDS  OF  CONDUCT 

PEA  regulations  concerning  employee  financial  interests  . 

PART  VIII: 

EMPLOYEE  SELECTION  PROCEDURES 

Justice,  Labor/FCCPO,  and  CSC  issue  documents  on 
questions  and  answers  on  the  Federal  executiveagency 
guidelines  (3  documents) 3820,  3825, 


3781 


3791 


3803 


3812 
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AORICULTURAL  MARKETING  SERVICE 
Rules 

Cherries  grown  in  Mich,  et  al 3626 

Lettuce  grown  in  So.  Tex 3626 

Pears,  plums,  and  peaches  <  fresh) 

grown  in  Calif.  (2  documents)  .     3625 
Notices 

Cbnunittees;    establishment,    re- 
newals, etc.: 
iDistributors"  Advisory  Commit- 
tee       3671 

Hop  Marketing  Advisory  Board-     3671 

A6RICULTURE  DEPARTMENT 

See  Agricultural  Marketing  Serv- 
ice. 

ANTITRUST  DIVISION.  JUSTICE 

DEPARTMENT 
Notices 

Competitive    impact    statements 
and  proposed  consent  judg- 
ments; U.S.  versus  listed  com- 
panies : 
Bechtel  Corp.  et  al 3716 


ARMY  DEPARTMENT 

See  Engineers  Corps. 

CHi.D  SUPPORT  ENFORCEMENT 

OFFICE 
Proposed  Rules 

Staje  plan  approval  and  grant 
procedures : 
Grants  to  States  for  public  as- 
sistance programs;  repay- 
ment of  Federal  funds  by  in- 
stallments      3663 

CIVli  AERONAUTICS  BOARD 
Notioes 

Mail  rates,  domestic  service  pri- 
ority and  nonpriority 3671 

Hearings,  etc.  : 
Pacific  Western  Airlines,  Ltd..     3671 

CIVIL,  SERVICE  COMMISSION 
Notices 

Employee  selection  procedure 
guidelines;  appendices  to  Fed- 
eral Personnel  Manual  Supple - 
meat;  questions  and  answers. _     3826 

COMMERCE  DEPARTMENT 

See  Domestic  and  International 
Business  Administration;  Mari- 
time Administration;  National 
Technical  Information  Service. 

COMMODITY  FUTURES  TRADING 

COMMISSION 
Notic 


Treatment  of  pending  applica- 
tions ;  registration  of  merchants 
and  associated  persons  engaging 
in  commodity  options  for  cus- 
tomers    _        3599 

DEFENSE  DEPARTMENT 

See  alto  Engineers  Corps. 

Rules 

Conduct  standards 3646 


DISEASE  CONTROL  CENTER 

Notices 

Coal  mine  dust  sampler  units,  per- 
sonal:   revocation  of  certifi- 
cates of  approval : 
Bendix  Corp 3714 

DOMESTIC  AND  INTERNATIONAL  i 

BUSINESS  ADMINISTRATION  | 

Notices 

Organ;, 'ution  and  functions: 
Energy  Programs  Office 3673 

EDUCATION   OFFICE 
Proposed   Rules 

Educational    broadcasting    facili- 
ties program;  grants 3791 

Notices  I 

Meeting;.-,: 

Ihdiiin  Education  National  Ad- 
visory Council;  correction 3714 

ENGINEERS   CORPS 

Rules 

Dariger  zones: 

California.  Pacific  Ocean  at  San 
Miguel  Island 3646 

ENVIRONMENTAL  PROTECTION   AGENCY 
P.cposed   Rules  | 

Air  (juality  implementation  plans; 
larioiis  States,  etc.: 
Illinois   3657 

Notiejes 

Meetlinps: 
ToNic  Substances  Control  Act; 
Polychlorinated        Biphenyls 

iPCBs);   implementation 3701 

Pesticide  applicator  certification; 
State  plans: 

Wyoming 3705 

Pesticide  registration: 

Chtoranil 3702 

Pesticides:     specific     exemptions 
and    experimental    use    per- 
mits: 
California  Department  of  Food 

and  Agriculture 3703 

Florida  Department  of  Agricul- 
ture       3704 

Washington  State  Department 
ol   Agriculture 3702 

EXTENSION  AND  CONTINUING 

EDUCATION,   NATIONAL  ADVISORY 
COUNCIL 

Notice^ 

Meetings.  Executive  Committee. .    3714 

FEDERAL  COMMUNICATIONS 

COMMISSION 
Rules 
Radio  broadcast  services: 

Transmission  systems,  automat- 
ic;   usage 3646 

Proposed  Rules 
Cable  television: 

Frequency  channelling  require- 


ments and  restrictions,  and 
signal  leakage  monitoring; 
extension  of  time 3570 

Notices 

International  Telecommimication 
Union  World  Administrative 
Radio  Conference 3705 

FEDERAL  CONTRACT  COMPLIANCE 
PROGRAMS  OFFICE 

Rules  ■ 

Employee  selection  procedures; 
guidehnes;  questions  and  an- 
swers         3825 

FEDERAL  DISASTER  ASSISTANCE 
ADMINISTRATION 

Notices 

Disaster  areas: 

Missouri 3715 

Virginia   IIIIIIII     3715 

FEDERAL  ELECTION  COMMISSION 
Proposed  Rules 

Sunshine     Act     implementation;         | 
definitions   and   meetings  pro- 
cedures      3809 

Notices 

Advisory  opinion  requests 3812 

Privacy  Act;  systems  of  records..    3812 

FEDERAL  ENERGY  ADMINISTRATION 

Rules 

Oil  import  regulations: 
Conduct    standards;    financial 

interests  reporting 38I3 

Petroleum  price  regulations,  man- 
datory: 
Crude  oil,  domestic;  ruling 3628 

Proposed  Rules 

Foreign  oil  supply  agreements;  re- 
porting requirements 3652 

Notices 

Voluntary  agreement  and  plan  of 
action  to  implement  Inter- 
national Energy  Program 3706 

FEDERAL  HIGHWAY  ADMINISTRATION 

Rules 

Engineering    and    traflSc    opera- 
tions : 
Highway  design  standards;  cor- 
rection      3642 


FEDERAL  HOUSING  COMMISSIONER- 
OFFICE  OF  ASSISTANT  SECRETARY  FOR 
HOUSING 

Proposed  Rules 

Mortgage  and  loan  insurance  pro- 
grams: 
Hospitals;     eligibility    require- 
ments;  withdrawn 3655 


FEDERAL  MARITIME  COMMISSION 

Notices 

Freight  forwarder  licenses: 
Empire  Household  Shipping  Co. 

of  New  York,  Inc 3706 

Oil  pollution;  certificates  of  finan- 
cial responsibility 3705 

Agreements  filed,  etc. : 
Continental     North     Atlantic 
Westbound    Freight   Ccmfer- 
ence  and  North  Atlantic  Con- 
tinental Freight  Conference..     3706 

FEDERAL  POWER  COMMISSION 

Notices 

Privacy  Act;  system  of  recerds, 
adoption  of  routine  use :     3711 

FEDERAL    PREVAILING    RATE    ADVISORY 
COMMITTEE 

Notices 

Meetings;  February 3711 

FEDERAL  RESERVE  SYSTEM 

Notices 

State  member  banks;  call  for  re- 
port of  condition 3711 

FEDERAL  TRADE  COMMISSION 

Rules 

Prohibited  trade  practices: 

Commercial  Programming  Un- 
limited, Inc.,  et  al 3636 

RSR  Corp- ;  correction 3640 

Proposed  Rules 

Mergers  and  acquisitions;  finan- 
cial transactions  and  Institu- 
tions; transitional  policy;  cor- 
rection and  extensl(Hi  of  time  (2 
documents) ^^ 3655 

Notices 

Consent  agreement  with  analysis: 
Richard  D.  Jones  Mortgage 
Service,  Inc.,  et  al 3712 

FISH  AND  WILDLIFE  SERVICE 

Notices 

Endangered  species  permits;  ap- 
pllcatlons  (12  docimients).  3678,  3691, 

3694,  3695 
Marine     mammal     applications, 
etc.: 

Lentf  er,  Jack  W 3693 

Pipeline  applications : 
Aransas  National  Wildlife  Ref- 
uge,  Black   Jack   Peninsula, 
Tex 3677 

GENERAL  ACCOUNTING  OFFICE 

Notices 

Regulatory  reports  review;  pro- 
posals, approvals,  etc 3713 

GEOLOGICAL  SURVEY 

Rules 

Coal-mining     operating     regula- 
,         tlons: 

Wyoming,  surface  reclamation 
operatlcme;  administration 
and  enforcement 3642 
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HEALTH,  EDUCATION,  AND  WELFARE 
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See  Child  SuiH>ort  Enforcement 
Office;  Disease  Control  Center; 
Education  Office;  Health  Re- 
sources Administration;  Health 
Services  Administration;  Hu- 
man Development  Office;  Social 
and  Rehabilitation  Service;  So- 
cial Security  Administration. 
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Committees ;    establishment,    re- 
newals, etc.: 
Health    Professions    Education 
National  Advisory  Council —      3714 

HEALTH  SERVICES  ADMINISTRATION 

Notices  I 

Authority  delegations: 
Health,     Assistant     Secretary, 
et  al.;  comprehensive  health 
services  projects 3714 

Committees;    establishment,    re- 
newals, etc. : 
Health     Manpower      Shortage 
Areas       National       Advisory 
Coimcil 3714 

HOUSING  AND  URBAN   DEVELOPMENT 
DEPARTMENT 

See  Federal  Disaster  Assistance 
Administration;  Federal  Hous- 
ing Commissioner — Office  of  As- 
sistant Secretary  for  Housing. 

HUMAN  DEVELOPMENT  OFFICE 

Rules 

Native  American  programs : 
Financial  assistance  to  promote 
economic    and    social    self- 
sufficiency  3781 

IMMIGRATION  AND  NATURALIZATION 
SERVICE 

Rules  I 

Immigration  regulations: 
Pliyslcians,  nurses,  and  medical 
students,  alien;  preference  re- 
moved      3626 

INTERIOR  DEPARTMENT 

See  also  Fish  and  Wildlife  Service; 
Geological  Survey;  Land  Man- 
agement Bureau;  National  Park 
Service;  Reclamation  Bin^eau. 

Proposed  Rules 

Trans-Alaska  pipeline  liability 
fund  3660 

Notices 

Committees;    establishment,    re- 
newals, etc. : 
San  Jose  Mission  National  His- 
toric Site  Advisory  Board  et 

al 3699 

Off-road  vehicle  use  designation: 

Prlneville  Reservoir,  Oreg 3699 

INTERNAL  REVENUE  SERVICE 
Notices 

Authority  delegation : 

District    Director    of    Internal 
Revenue 3726 


INTERNATIONAL  TRADE  COMMISSION 

Notices 

Import  Investigations: 

Alloy  Tool  Steel,  certain 3715 

Meetings : 

Agenda;  deletions  and  modifi- 
cations (2  documents) 3716 

INTERSTATE  COMMERCE  COMMISSION 

Notices 

Abandonment  of  railroad  services, 
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Buffalo,  Rochester  &  Pittsburgh 

RaUway  Co.  et  al 3727 

Southern    Pacific    Trsuisporta- 

tion   Co 3727 

Wabash  Railroad  Co.  sind  Nor- 
folk &  Western  Railway  Co. . .     3728 
Fourth    section    applications   for 

reUef 3728 

Hearing  assignments 3726 

Motor  carriers : 
Irregular  route   property   car- 
riers; gateway  elimination 3728 

Transfer  Proceedings 3727 

Rerouting  of  traffic: 

Baltimore  &  Ohio  Rsulroad  Co.  _     3726 
Louisville  &  Nashville  Railroad   .^^ 
Co 3>i;j 

JUSTICE  DEPARTMENT 

See  also  Antitrust  Division,  Jus- 
tice Department;  Immigration 
aiid  Naturalization  Service;  Law 
Enforcement  Assistance  Ad- 
ministration. 

Notices 

Employee  selection  procedures ; 
uniform  guidelines:  questions 
and  answers 3820 

LABOR  DEPARTMENT 

See  Federal  Contract  Compliance 
Programs  Office. 

LAND  MANAGEMENT  BUREAU 

Proposed  Rules 

Land  classification : 
Alaska   3657 

Notices 

Airport  leases : 
Alaska   3677 

Applications,  etc.:  <• 

Wyoming 3677 

Oil  and  gas  leasing;  Outer  Con- 
tinental Shelf 3803 

LAW  ENFORCEMENT  ASSISTANCE 
ADMINISTRATION 
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Meetings : 
Law  Enforcement  and  Criminal 
Justice  National  Institute  Ad- 
visory C<Hnmlttee 3724 

LIBRARIES  AND  INFORMATION  SCIENCE. 
NATIONAL  COMMISSION 

Proposed  Rules 

Sunshine  Act  Implementation; 
meetings   3667 

MARITIME  ADMINISTRATION 
Noticee        ^ 
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States  Steamship  Co 3674 
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Snowmobile  routes  designation: 
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ent, et  al 3697 
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tion Officer,  et  al 3697 

SnomnobUe  routes  and  areas: 
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Urtah  • 3698 

Wilderness  suitability  study  work- 
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Area    3698 
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Rules  Going  Into  Effect  Today 


NoTs:  There  were  no  items  eligible  for 
inclusion  In  the  list  of  Rulbs  Ooxno  Into 
ErrecT  Today. 


Rules  Going  Into  Effect  Jan.  20, 1977 


DOT/CG — ^Anchorage     ground     estabiish- 
ment;  Hampton  Roads,  Va. 

55344; 12-20-76 
FAA — Standard  instrument  approach  pro- 
cedures: changes  and  additions. 

54166;  12-13-76 
HUD — Low     Income     housing;     operating 
subsidy  performance  funding  system. 

55676; 12-21-76 


Next  Week's  Deadlines  for  Comments 
On  Proposed  Rules 


AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

Milk  in  Des  Moines,  Iowa  and  certain 

f  other    marketing    areas;     recom- 

mended  decision,   opportunity  to 
file  exceptions;  comments  by  1- 

26-77 1356;  1-6-77 

Commodity  Credit  Corporation — 

Upland  and  extra  long  staple  cotton; 
determinations    for    1977    crops; 

comments  by  1-28-77 56204; 

12-27-76 
Forest  Service — 

Forest    system    lands;    grazing    live- 
stock: comments  by  1-28-77. 

56210;   12-27-76 
Rural  Electrification  Administration — 
Guaranteed    loan    program   for   bulk 
power   facilities;    revision   of   REA 
bulletin;  comments  by  1-27-77. 

56331;   12-28-76 
Rural  Telephone  Program;  new  speci- 
fication for  type  A  telephone  sets; 
comments  by  1-27-77         56331; 

12-28-76 
CIVIL  AERONAUTICS  BOARD 

Freight  loss  and  damage  claims  by  cer- 
tain air  carriers  and  foreign  route  air 
carriers:  reporting  data;  comments  by 

1-24-77.      55891;  12-23-76 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric 
Administration — 
Coastal  zone  management  interstate 
grants;  comments  by  1-24-77. 


ELECTRONIC  FUND  TRANSFER. 
NATIONAL  COMMISSION 

Privacy  Act  regulations;  comments  by 

1-29-77 1267;  1-6-77 

ENVIRONMENTAL  PROTECTION  ■ 

AGENCY  I 

Environmental  radiation  protection;  cri- 
teria  and  standards  for  radioactive , 
waste;  comments  by  1-25-77..  2331; 

1-11-77 

Interstate  motor  carrier  noise  emission 

.        standards;   special    local   determina- 

j        tions:  extension  of  comments  by  1- 

I        27-77 2330;  1-11-77 

[First  published  at  41   FR  52317, 
Nov.  29,  1976] 
National  pollutant  discharge  elimination 
system;  comments  by  1-23-77. 

52308;   11-2^76 

Railroad  noise  emission  standards;  spe- 

I        cial  local  determinations;  comments 

by  1-27-77 2330;  1-11-77 

ENVIRONMENTAL  QUALITY  COUNCIL 
I    Freedom  of  Information  Act,  procedures; 

'        comments  by  1-24-77 54005; 

12-10-76 
FEDERAL  COMMUNICATIONS 

COMMISSION 
'   Cable  televisions  operators;  notification 
of  changes  in   name,   mail   address, 
•;       status  changes,  etc.;  reply  comments 

f       by  1-28-77 54778;  12-15-76 

Clear  channel  broadcasting  in  the  stand- 
ard Broadcast  Band;  extension  of 
comments  filing  time;  reply  com- 
ments by  1-24-77  40503;  9-20-76 
FM  broadcast  stations;  Louisiana;  com- 
ments  by   1-24-77     52499; 

11-30-76 
FM     translator     stations;     unattended 
operation;  comments  by  1-28-77. 

2087;   1-10-77 
tiovernment    in    the    Sunshine;    proce- 
dures; comments  by  1-27-77. 

56675;   12-29-76 
International   and   domestic  telex   and 
j            TWX;   interface  of  services;   com- 
ments by  1-24-77 54505: 

12-14-76 
Maintenance  of  certain  program  records: 
reply  comments  by  1-27-77. 

1278;   1-6-77 
[First  published  at  41   FR  37344, 
Sept.  3.  1976] 
FEDERAL  ENERGY  ADMINISTRATION 
Alternative  entitlement  program;  adjust- 
ments for  imported  residual  fuel  oil; 

comments  by  1-27-77 56821; 

12-30-76 


Draft  foreign  fishing  S'glSiti^'sfc^m^     ^"^"^^  ^W^"  COMMISSION 


ments  by  1-23-77 55904; 

12-23-76 
PCFENSE  DEPARTMENT 
Corps  of  Engineers — 

Navigation     regulations:    St.     Marys 
F^lls  canal   and   locks,    Michigan; 

comments  by  1-27-77 56339; 

12-28-76 


Financial  report  for  municipal  electric 
utilities  and  federal  projects;  new 
FPC  form  No.  164;  comments  by  1- 

25-77 55120;  12-16-76 

Observation   of  Commission    meetings 
and  ex  parte  communications;  com- 
ments by  1-26-77...  2079;  1-10-77 
[First  published  at  41  FR  52303, 
Nov.  29,  1976] 


FEDERAL  TRADE  COMMISSION 

Government  in  the  Sunshine  Act;  com- 
ments by  1-25-77..  55885;  12-23-76 
HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

Food  and  Drug  Administration — 
Certain     Fluorocarbons     (Chlorocar- 
bons)  in  foods  and  drugs,  and  cos- 
metics:     labeling      requirements; 

comments  by  1-25-76 52071; 

11-26-76 
Cosmetic  ingredient  labeling;  estab 
lishment  of  names  for  fluorocar 
bons  propellant  ingredients;  com 

ments  by  1-25-76 52078 

11-26-76 
Fluorocarbons  and  other  halocartx>ns 
advanced  notice  of  proposed  rule- 
making to  phase  out  nonessential 
uses:  comments  by  1-25-76. 

52070;  11-26-76 
Public  Health  Service — 

Professional  standards  review  areas; 
comments  by  1-27-77  ...  56339; 

12-28-76 
INTERIOR  DEPARTMENT 
Geological  Survey — 

Surface  management  coal  mining; 
steep    slopes;    comments    by    1- 

24-77 56830;  12-30-76 

Land  Management  Bureau — 

Surface  management .  coal  mining; 
steep    slopes:    comments    by    1- 

24-77 56830;  12-30-76 

Office  of  the  Secretary — 

Employee  responsibilities  and  con- 
duct,   regulations;    comments    on 

rule  by  1-24-77 56100; 

12-23-76 
INTERNATIONAL  TRADE  COMMISSION 
Domestic   industries;    investigations   of 
injury;  comments  by  1-26-77. 

56205;   12-27-76 
JUSTICE  DEPARTMENT 

Drug  Enforcement  Administration — 
Exempt  chemical  preparations:  sched- 
ules of  controlled  substances;  com- 
ments by  1-26-77 52867; 

12-2-76 

Papaver    Bracteatum;    extension    of 

time  for  comments;  comments  by 

1-28-77 55558;   12-21-76 

[First  published  at  41  FR  51036, 
Nov.  19, 1976] 
Parole  Commission — 

Parole,  release,  supervision  and  re- 
commitment of  prisoners,  youth  of- 
fenders and  juvenile  delinquents; 

comments  by  1-24-77 52889; 

12-2-76 
LABOR  DEPARTMENT 
Occupational  Safety  and  Health 
Administration — 
Alaska:  supplement  to  approved  plan; 
comments  by  1-27-77....  56336; 

12-28-76 
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Pension  and  Welfare  Benefit  Programs- 
Hearing  and  class  exemption;  com- 
ments by  1-27-77 1488: 

1-7-77 
[First  published  at  41  FR  31838, 
31874,  July  30, 1976] 
NUCLEAR  REGULATORY  COMMISSION 
Appeal   Board  decisions;   review;  com- 
ments tw   1-27-77 54206; 

12-13-76 
Production     and     utilization    facilities; 
licensing;  comments  by  1-26-77. 

56204;  12-27-76 

TRANSPORTATION  DEPARTMENT 
Coast  Guard — 

Camden  Harbor,  Me.;  special  anchor- 
age area;  comments  by  1-27-77. 
54199;   12-13-76 
Drawbridge  operations;-  New  Smyrna 
Beach,     Fla.;    comments     by     1- 

25-77 55367;  12-20-76 

Drawbridge      operations;      Sarasota 
County,    Fla.,    comments    by    1- 

25-77 55367;  12-20-76 

Federal  Aviation  Administration — 
Airspace,  air  traffic  and  general  oper- 
ating rules;  comments  by  1-24-77. 
46875;   10-25-76 
Airworthiness  directives;   Bell;   com- 
ments by  1-28-77 55365; 

12-20-76 

Airworthiness  directives;  Bell  Models 

206B  Helicopters;  comments  by  1- 

28-77 55889;   12-23-76 

Alteration  of  transition  area;  Seattle, 
Wash.;  comments  by  1-24-77. 

55890;   12-23-76 
Federal  Highway  Administration — 
Directional  sign  standards;  comments 

by  1-24-77 46877;  10-26-76 

National  Highway  Traffic  Safety 
Administration — 
Average  fuel  economy  standards;  ex- 
emptions; comments  by  1-24-77. 
53827;   12-9-76 
Tire  quality;  uniform  grading  stand- 
ards; comments  by  1-27-77. 

54205;   12-13-76 

Urban  Mass  Transportation  ^ 

Administration — 

Charter    bus    operations    by    UMTA 

.   assisted  operators;  comments  by 

1-28-77. ........  56680;   12-29-76 

TREASURY  DEPARTMENT 
Fiscal  Service — 
Certificates  of  indebtedness;  State  and 
local  government  series;  comments 

by  1-26-77 56208;  12-27-76 

Surety  companies  doing  business  with 
the  United  States;  comments  by 

1-28-77 56674;  12-29-76 

Internal  Revenue  Service — 

Hearing  and  class  exemption;  com- 
ments by  1-27-77 1488; 

1-7-77 

[First  published  at  41  FR  31838, 

31874,  July  30,  1976] 

Income  tax;  assignment  or  alienation 

of  benefits;  comments  by  1-27-77. 

56334;  12-28-76 


Next  Week's  Meetings 


u 


AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

Shfppers  Advisory  Committee,  Lake- 
land, na.  (open),  1-25-77. 

1496: 1-7-77 
Animal  and  Plant  Health  Inspection 
Service — 
Poultry   Health  Advisory  Committee, 
Mycoplasmosis         Subcommittee, 
Hyattsville,  Md.  (open).  1-25-77. 
2105;   1-10-77 
Forest  Sen/ice — 

Okanogan  National  Forest  Grazing  Ad- 
visory   Board,    Okanogan,    Wash. 

(open),    1-28-77 ..   54010; 

12-10-76 
White  Mountain  National  Forest  Ad- 
visory  Committee,   Jackson,    N.H. 
(open),  1-27  and  1-28-77. 

1050;  1-5-77 

ARTS  AND  HUMANITIES,  NATIONAL 
FOUNDATION 

Visual  Arts  Advisory  Panel,  Washington, 
D.C.  (closed),  1-24  and  1-25-77. 

1547;   1-7-77 

CIVIL  RIGHTS  COMMISSION 

District  of  Columbia  Advisory  Commit- 
tee, Wash.,  D.C.  (open),  1-26-77. 

54014;   12-10-76 

Kansas    Advisory    Committee,    Topeka, 

Kans.  (open),   1-27-77  .   1051; 

1-5-77 

Maine  Advisory  Committee,  Augusta,  Me. 

(open),  1-25-77-  56356;  12-28-76 

North    Carolina    Advisory    Committee; 

Raleigh,  N.C.  (open),  1-27-77. 

1051;   1-5-77 
Oklahoma    Advisory   Committee,    Okla- 
homa City,  Okla.  (closed),  1-24-77. 
55567;   12-21-76 
Pennsylvania  Advisory  Committee,  Phila- 
delphia, Pa.  (open),   1-26-77. 

55567;   12-21-76 
South    Carolina    Advisory   Committee, 
Marion.  S.C.  (open),   1-28-77. 

55567;  12-21-76 

Vermont    Advisory    Committee,    Mont- 

pelier,  Vt.  (open),  L-24-77    .  1051; 

1-5-77 

Virginia   Advisory  Committee,    Rosslyn, 

Va.  (open),  1-28-77  2516; 

1-12-77 

COMMERCE  DEPARTMENT 

Census  Bureau — 

Asian  and  Pacific  Americans  Popula- 
tion for  the  1980  Census,  Census 
Advisory  Committee;  Suitland,  Md. 
(open),   1-27  and   1-28-77. 

1061;   1-5-77 

Housing  for  the  1980  Census  Advisory 

Committee,  Suitland,  Md.  (open), 

1-24-77 .     1062;  1-5-77 

National     Oceanic     and     Atmospheric 

Administration — 

New    England    Fishery    Management 

Council,    Peabody,    Mass.    (openj. 

1-25    and  1-26-77  2336; 

1-11-77 


North  Pacific  Management  Council 
Scientific  and  Statistfcal  Commit- 
tee Advisory  Panel,  Anchorage, 
Alaska     (open).     1-26     thru     1- 

28-77 1287;  1-6-77 

South  Atlantic  Fishery  Management 
Council.  Btfena  Vista,  Fla.  (open), 

1-25  thru  1-27-77 56878; 

12-30-76 
CONSUMER  PRODUCT  SAFETY 
COMMISSION 
Product  Safety  Advisory  Council,  Wash 
ington,    D.C.    (open),    1-25   and    1- 

26-77 56681;   12-29-76 

DEFENSE  DEPARTMENT 
Air  Force  Department — 

Air  Forc3  ROTC  Advisory  Panel.  Mont 
gomery,  Ala.  (open).  1-26  and  1- 

27-77 2355;   1-11-77 

Navy  Department — 

Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee,  Wash- 
ington. D.C.  (closed),  1-26  and  1- 

27-77 1051;   1-5-77 

Office  of  the  Secretary — 

DDR  &  E  High  Energy  Laser  Review 

Group  (HELRG),  Albuquerque,  New 

Mex.  (closed).  1-26  thru  1-28-77. 

55570;   12-21-76 

Images  and  Display  Electron  Devices 

Advisory  Group,    New  York,    N.Y. 

(closed).    1-27-77 55930; 

12-23-76 
Laser     Electron     Devices     Adivsory 
Group.  Ariington.  Va.  (closed),  1-26 
and  1-27-77...  55930;  12-23-76 
EDUCATION   OF   DISADVANTAGED   CHIL- 
DREN. NATIONAL  ADVISORY 
COUNCIL 
Meeting,  Washington,  D.C.  (open),  1-28 

and  1-29-77 2387;  1-11-77 

ENERGY  RESEARCH  AND 

DEVELOPMENT  ADMINISTRATION 

Procurement  Policy  Advisory  Committee. 

Washington,  D.C.  (open),  1-27-77. 

2524;   1-12-77 

Study  Group  on  Global   Environmental 

Effects  of  Cart>on   Dioxide,   Atlanta, 

Ga.  (open).  1-29-77 3015; 

1-14-77 
ENVIRONMENTAL  PROTECTION 
AGENCY 
State-Federal  FIFRA  Implementation  Ad- 
visory Committee,  Washington.   DC. 
(open),  1-27  and  1-28-77         2340 

1-11-77 
FEDERAL  COMMUNICATIONS 
COMMISSION 
Personal  Use  Radio  Advisory  Committee. 
Arlington.  Va.  (open),  1-27-77. 

12-20-76;  55377  and 
12-29-76;  56707 
Private  Land  Mobile  Advisory  Committee, 
Washington,  D.C.  (open).  1-27-77. 

56707;  12-29-76 
Radio  Astronomy  Service  Working  Group 
for  1979  ITU-Worid  Administrative 
Radio  Conference.  Washington,  D.C. 
(open),..  1-24-77  55740;  12-22-76 
Radio  Technical  Commission  for  Marine 
Services.  Washington.  D.C.  (open), 
1-25  thru  1-27-77         840:  1-4-77 
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1979  World  Administrative  Radio  Con- 
ference Advisory  Committee  for  Ama- 
teur Radio,  Washington,  D.C.  (open 
with  restrictions),   1-25-77....  2113; 

1-10-77 
FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 
Arbitration  Services  Advisory  Commit- 
tee, Washington,   D.C.   (open),   1-27 

and  1-28-77..  2341;  1-11-77 

FEDERAL  PREVAILING  RATE  ADVISORY 
COMMITTEE 
Washington,  D.C.  (closed),  1-27-77. 

54815;   12-15-76 
FEDERAL  REGISTER  OFRCE 

Legal  Drafting  Workshop,  Washington, 
DC.  (open),   1-26  thru   1-29-77. 

1500;   1-7-77 
FINE  ARTS  COMMISSION 

Meeting,  Washington,   D.C.   (open),   1- 

,  ;        25-77 -.  2337;   1-11-77 

HEALTH,  EDUCATION.  AND  WELFARE 
DEPARTMENT 
Aging  Federal  Council — 

Research  and  Manpower  Committee, 

Washington,  D.C.  (open),  1-24-77. 

56859;  12-30-76 

Alcohol,  Drug  Abuse  and  Mental  Health 

Administration — 

Interagency   Committee   on    Federal 

Activities  for  Alcohol   Abuse   and 

Alcoholism,*  Rockville,    Md.    (open 

with  restrictions),  1-25-77. 

1515;   1-7-77 
Education  Office — 

Adult    Education    National    Advisory 
Council;  Washington,  D.C.  (open), 

I  1-24  thru  1-26-77 55387; 

*<  2-20-76 

Bilingual  Education  National  Advisory 

;  Council,  Austin,  Tex.  (open),  1-27 

and  1-28-77 2359;  1-11-77 

Equality  of  Educational   Opportunity 
^  National  Advisory  Council,  Orlando, 

•  Fla.  (open),  1-28  and  1-29-77. 

55240; 12-17-76 

Financial  Aid  to   Students  Advisory 

Council,  Scottsdale,  Ariz.   (0F>en), 

1-27  and  1-28-77 10761; 

1-5-77 
^         Indian   Education   National   Advisory 

•  Council,  Tucson,  Ariz,  (open),  1-27 
'            thru  1-29-77 2541;  1-12-77 

Food  and  Drug  Administration — 
t         Ear,  Nose  and  Throat  Panel,  Wash- 
*4  ington,  D.C.  (open),  1-24  and  1- 

25-77 1517;  1-7-77 

Health  Resources  Administration — 
Nurse    Training     National     Advisory 
Council,    Bethesda,    Md.    (partially 
open),  1-24  thru  1-26-77. 

52539;   11-30-76 
National  Institutes  of  Health — 

Advisory      Eye      Council,      National 
Bethesda,    Md.    (partially    open), 

•  1-24  thru  1-26-77 2721; 

1-13-77 
<  Rrst  published  at  41   FR   55592. 

Dec.  21, 1976 
Allergy  and  Immunology  Subcommit- 
tee of  the  National  Advisory  Allergy 
and   Infectious    Diseases  Council, 
I,  Bethesda,  Md.  (closed),  1-26-77. 

'  2357;   1-11-77 


Allergy  and  Infectious  Diseases  Na- 
tional Advisory  Council,  Bethesda, 
Md.  (partially  open),  1-27  and  1- 
28-77 857;  1-4-77 

[First  published  at  41  FR  54817,  Dec.  15, 
1976] 

Arthritis,  Bone,  and  Skin  Diseases 
Subcommittee,       Bethesda,       Md. 

(closed),  1-26-77 55592; 

12-21-76 
:  Arthritis,  Metabolism,  and  Digestive 
I  Diseases  National  Advisory  Coun- 

'  cil,  Bethesda,  Md.  (partially  closed), 

1-26  thru  1-28-77 55592; 

12-21-76 
Blood    Diseases   and    Resources   Ad- 
visory Committee,   Bethesda,   Md. 
(open),   1-24  and  1-25-77. 

55590;   12-21-76 

Board    of    Regents   of   the    National 

Library  of  Medicine,  Bethesda,  Md. 

(partially   closed),    1-27    and    1- 

28-77 ..  54816;  12-15-76 

Clinical  Applications  and  Prevention 
Advisory     Committee,      Bethesda, 

Md.  (open),  1-24-77 53709; 

12-8-76 

Committee  Advisory  to  the  National 

Cancer  Institute,  review  of  research 

contract  proposals,  1-24  and  1-25; 

1-27  thru  1-29-77. 

55592-55593;   12-21-76 
Dental    Research    National   Advisory 
Council,    Bethesda,   Md.    (partially 
open),    1-27  and   1-28-77. 

53709;   12-8-76 

Diabetes,  Endocrine,  and  Metabolic 
Diseases  Subcommittee,  Bethesda, 

Md.  (closed),  1-26-77 55592; 

12-21-76 
Diagnosis  and  Treatment  and  Carcino- 
genesis and  Prevention  Committee, 
Bethesda,  Md.  (open),  1-23-77. 

54817;  12-15-76 

Digestive     Diseases     Subcommittee, 

Bethesda,  Md.  (closed),  1-26-77. 

55592;  12-21-76 

Kidney,  Urologic  and  Blood  Diseases 
Subcommittee,      Bethesda,      Md. 

(closed),    1-26-77 55592; 

12-21-76 

National  Cancer  Advisory  Board, 
Bethesda,    Md.    (partially  closed), 

1-24  and  1-25-77 54817; 

12-15-76 

National  Pancreatic  Cancer  Project 
Working  Cadre,  Los  Angeles,  Calif, 
(partially  closed),  1-26-77. 

54818;  12-15-76 

National  Prostatic  Cancer  Project 
Working  Cadre,  Miami,  Fla.  (par- 
tially closed),   1-27-77....  54818; 

12-15-76 

Primate  Research  Centers  Advisory 
Committee,  Bethesda,  Md.  (open), 
1-27-77 55592;  12-21-76 

Subcommittee  on  Centers  and  Con- 
servation, National  Cancer  Advisory 
Board,    Bethesda,    Md.    (partially 

closed),  1-23-77 54818; 

12-15-76 


Subcommittee  on  Planning  and  Budg- 
et of  the  National  Cancer  Advisory 
Board,  Bethesda,  Md.  (open),  1- 

23-77 53711;  12-8-76 

Virus  Cancer  Program  Advisory  Com- 
mittee, Frederick,  Md.  (open),  1-26 

and  1-27-77 859;  1-4-77 

Virus  Cancer  Program  Advisory  Com- 
mittee,    Bethesda,     Md.     (open), 

1-26  and   1-27-77 53711; 

12-S-76 
Workshop  on  Dyslexia,  Bethesda,  Md. 
(open),  1-24  and  1-25-77. 

54817;  12-15-76 
Office  of  the  Secretary — 

National  Professional  Standards  Re- 
view Council,  Washington,  D.C. 
(open),  1-24  and  1-25-77. 

2543;  1-12-77 
Review  Panel  on   New  Drug  Regula- 
tions,   Washington,    D.C.     (open), 

1-24  and   1-25-77 1307; 

1-6-77 

Rights  and  Responsibilities  of  Women 

Advisory  Committee,   Washington, 

D.C,  1-26  thru  1-28-76...  52544; 

11-30-76 
HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 
Federal  Insurance  Administration — 
National  Insurance  Development  Ad- 
visory   Board,    Washington,    D.C. 

(open),  1-26-77  1078; 

1-5-77 
INTERIOR  DEPARTMENT 
National  Park  Service — 

Cuyahoga  Valley  National  Recreation 
Area  Advisory  Commission,   Bath, 

Ohio  (open),  1-27-77 1523; 

1-7-77 
Midwest  Regional  Advisory  Commit- 
tee,   Omaha,    Nebr.    (open),     1- 

27-77 55946;  12-23-76 

Office  of  the  Secretary — 

Oil  Shale  Environmental  Advisory 
Panel,  Grand  Junction,  Colo, 
(open),  1-25  and  1-26-77. 

2365;   1-11-77 

JUSTICE  DEPARTMENT 

Law  Enforcement  Assistance 
Administration — 
Criminal  Justice  National  Minority  Ad- 
visory Council,  Miami,  Fla.  (open), 

1-28  and  1-29-77 84; 

1-3-77 

National  Minority  Advisory  Council  on 
Criminal  Justice,  Atlanta,  Ga. 
(open),    1-26  and   1-27-77. 

2366;   1-11-77 
LABOR  DEPARTMENT 

Occupational  Safety  and  Health 
Administration — 
Federal  Advisory  Council  on  Occupa- 
tional Safety  and  Health,  Washing- 
ton, D.C,  1-26-77 54038; 

12-10-76 

National  Advisory  Comnnittee  on 
Occupational  Safety  and  Health, 
Standards  Subgroup,  Washington, 

D.C  (open),  1-27-77 56411; 

12-28-76 
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NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

Research  and  Technology  Advisory 
Council,  Panel  on  Research,  Moffett 
Field,  Calif,  (open).  1-27  and  1-28- 
77  56420;  12-28-76 

Space  Program  Advisory  Council,  Wash- 
ington, D.C.  (open),  1-26-77. 

1319;   1-6-77 

NATIONAL  SCIENCE  FOUNDATION 

Human  <^ll  Biology  Advisory  Panel, 
Washington,  D.C.  (closed),  1-27  and 
1-28-77 55949;  12-23-76 

Mathematical  Sciences-Ad  Hoc  Group  on 
Mathematical  Logic  Advisory  Panel, 
St  Louis.  Mo.  (closed).  1-26-77. 

56422;   12-28-76 

Research  Advisory  Committee.  Task 
Groups  15  and  17,  Washington,  D.C. 
(open),  <2  meetings),  1-27  and  1- 

28-77 56873;   12-30-76 

Science  Education  Projects  Advisory 
Panel;  Research  Initiation  and  Sup- 
port Program,  (RIAS)  Subpanel.  Ar- 
lington. Va.   (closed),   1-27  and   1- 

28-77 1548;   1-7-77 

NATIONAL  TRANSPORTATION  POLICY 
STUDY  COMMISSION 

(Closed),  1-27-77 2143;  1-10-77 

NUCLEAR  REGULATORY  COMMISSION 
Advisory  Committee  on   Reactor  Safe- 
guards, Subcommittee  on  Emergency 
Core  Cooling  Systems,  Washington, 

D.C.  1-29-77 2729;  1-13-77 

-  Advisory  Committee  on  Reactor  Safe- 
guards. Subcommittee  on  the  Blue 
Hills  Station,  Units  1  and  2  (open), 

1-28-77 2728;  1-13-77 

"Inservice  inspection  of  prestressed 
concrete  containment  structures  with 
grouted  tendons",  Bethesda,  Md. 
(open),  1-25-77..  55394;  12-20-76 
OCEANS  AND  ATMOSPHERE,  NATIONAL 
ADVISORY  COMMITTEE 
Washington,  D.C.  (open),  1-24  and  1- 
25-77 1084;   1-5-77 


SCIENCE  AND  TECHNOLOGY  POLICY 
OFFICE 

Intergovernmental  Science.  Engineering 
and  Technology  Advisory  Panel, 
Detroit,  Mich,  (open),  1-28-77. 

2544;  1-12-77 

SMALL  BUSINESS  ADMINISTRATION 

Boston  District  Advisory  Council,  Wor- 
cester, Mass.  (open).  1-28-77. 

55615;  12-21-76 

STATE  DEPARTMENT 

Shipping  Coordinating  Committee  Sub- 
committee on  Safety  of  Life  at  Sea. 
Washington.  D.C.  (open).  1-26-77. 

1092;   1-5-77 
International  Radio  Consultative  Com- 
mittee, Study  Group  CMTT  of  the  U.S. 
International    Committee.    Washing- 
ton, D.C.  (open).  1-26-77    .  56898; 

12-30-76 
International   Radio  Consurtative  Com- 
mittee, Study  Group  2  of  the  U.S. 
International    Committee.     Washing- 
ton, D.C.  (open).  1-2&-77.  ..  56898; 

12-30-76 

Ocean  Affairs  Advisory  Committee.  Wash- 
ington, D.C.  (closed),  1-25-77. 

56898;  12-30-76 

TELECOMMUNICATIONS  POUCY 
OFFICE 

INMARSAT      Preparatory      Committee 
Working    Group,    Washington,     D.C. 

(open).  1-24-77 1324;  1-6-77 

TRANSPORTATION  DEPARTMENT 
Coast  Guard — 

Rules  of  the  Road  Advisory  Commit- 
tee. Washington.  D.C.  (open).  1- 

25-77 ,.-.  55961;   12-23-76 

Federal  Aviation  Administration — 
Radio  Technical  Commission  for  Aero- 
nautics     Executive      Committee. 
Washington,  D.C  (open).  1-28-77, 
56899;   12-30-76 

VETERANS  ADMINISTRATION 

Wage    Committee,    Washington,     D.C. 

<closed),  1-27-77. 

55963;  12-23-76 


Next  Week's  Public  Hearings 


ENVIRONMENTAL  PROTECTION 
AGENCY 

California    state    standards   for    motor 
vehicle  pollution  control,  Los  Angeles. 

Calif.,  1-27  and  1-2&-77 1065: 

1-5-77 

Kepone   levels   in   certain   seafood    (2 

documents),  Baltimore,  Md..   1-24- 

77;  Richmond.  Va.,  1-26-77.   56380; 

12-28-76 
Stage  II  vapor  recovery.  Denver,  Colo., 

1-27  and  1-28-77 56889; 

12-30-76 
HOUSING  AND  URBAN  DEVELOPMENT 
D^ARTMENT 
Interstate  Land  Sales  Registration 
Office — 
Sea-Air  Estates,  Washington,  D.C,  1- 

28-77 56403;  12-28-76 

INTERNATIONAL  TRADE  COMMISSION 
Probable  Economic  Effect  of  the  Pro 
visions  of  H.R.  14600  and  the  Need 
to  Protect  A  Domestic  Industry,  Wash- 
ington. D.C.  1-25-77 53549; 

12-7-76 

INTERSTATE  COMMERCE  COMMISSION 

Preparation  of  Delmarva  Peninsula  Study 

on  Rail  Transportation  (3  documents), 

Dover,  Del.  1-24-77;  Melfa,  Va.  1- 

28-77;  Salisbury,  Md.  1-26-77. 

56428;   12-28-76 
POSTAL  SERVICE  COMMISSION 

Public  service  costs  of  postal  service. 
various  cities,  1-24  thru  1-28-77. 

55738;   12-22-76 
VETERANS  ADMINISTRATION 

Station   Committee  on   Educational   Al- 
lowances. Nashville.  Tenn.  1-27-77. 
56425;   12-28-76 


List  of  Public  Laws 


Note:  No  public  Wlla  which  haTe  become 
law  were  reoelTed  by  the  Office  at  the  Federal 
Register  lor  Inclusion  In  todays  List  or 
Public  Laws. 
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title  7 — AgricuHure 

CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS,  VEG- 
ETABLES. NUTS),  DEPARTMENT  OF 
AGRKnJLTURE 

PART  917— FRESH  PEARS,  PLUMS,  AND 
PEACHES  GROWN  IN  CALIFORNIA 

Nomination  of  Plum  Commodity 
Committee  Grower  Members 

This  document  resillocates  grower 
member  positions  and  realigns  certain 
grower  districts  for  purposes  of  repre- 
sentation on  the  Plimi  Commodity  Com- 
mittee. 

A  notice  of  proposed  rulemaking  on 
this  matter  was  published  in  the  Federal 
Register  on  December  16.  1976  (41  FR 
54948).  This  notice  invited  Interested 
persons  to  submit  written  data,  views,  or 
arguments  In  connection  with  the  pro- 
posal through  December  31,  1976.  No 
such  material  was  received. 

The  Plum  Commodity  Committee  Is  es- 
tablished luider  the  marketing  agree- 
ment, as^  amended,  and  Order  No.  917,  as 
amended  (7  CPR  Part  917;  41  FR  17528) . 
This  order  regulates  the  handling  of 
fresh  pears,  plums,  and  peaches  grown  in 
California  and  Is  effective  under  the 
Agricultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601-674). 

Grower  representation  on  the  Plum 
Commodity  Cwnmlttee  is  allocated  on 
the  basis  of  production  of  plums  In  dis- 
tricts established  under  the  marketing 
order.  "Hie  present  allocation  is  set  forth 
in  §  917.116  of  the  Subpart — Hx&ea  and 
Regulations  and  has  been  in  effect  since 
1969  and  production  in  scnne  of  the  dis- 
tricts has  changed  since  that  time.  Tills 
action  under   §  917.35(g)    of  the  order 
reallocates  grower  membership  and  re- 
aligns grower  districts  to  more  nearly  re- 
flect current  production  patterns.  The 
number  of  grower  members  to  represent 
the  Fresno  District  is  increased  from  six 
to  seven  members  and  the  Placer-Colfax 
District  (which  currently  nominates  one 
grower  monber)  and  the  North  and  Cen- 
tral Sacramento  Valley  Dlstriots  (which 
currently  nominate  one  grower  member) 
would  nominate  one  grower  miraaber  for 
all  three  districts. 

After  consideration  of  all  relevant 
matter  presented,  indudtaig  that  In  the 
notice,  the  information  and  recom- 
mendation submitted  Yay  the  Committee 
(the  administrative  agency  estalwied 
under  the  order)  and  other  avaflable  in- 
formation, amendment  of  i  917.116  of 
Sul^Dart— Rules  and  R«Kulatlons  (7  Cm 
917.100-817.179) ,  as  hereinafter  set  forth, 
is  approved. 


Therefore,  S  917.116  is  amended  to  read 
as  f (dlows : 

§  917.116  Changes  in  nomination  of 
Plum  Commodity  Committee  mem- 
bers. 

Nominations  for  membership  on  the 
Plum  Commodity  Committee  shall  be 
made  by  the  growers  of  plums  in  the 
respective  representative  areas  as  fol- 
lows: 

(a)  Kem  District,  Tehachs4>i  District, 
South  Coast  District,  and  Southern  c::ali- 
fomla  District  one  nominee. 

(b)  Tulare  District  two  nominees. 

(c)  Fresno  District,  seven  nominees. 

(d)  Placer-Colfax  District.  North  Sac- 
ramento Valley  District,  and  Central 
Sacramento  Valley  District  one  nominee. 

(e)  All  of  the  production  area  not  in- 
cluded in  the  Kem  District,  Teh£u;hapi 
District,  South  Coast  District,  Southern 
California  District,  Tulare  District, 
Fresno  District,  Placer-Colfax  District, 
North  Sacramoito  Valley  District,  and 
Central  Sacramento  Valley  District  one 
nominee. 

(Sees:  1-19,  48  Stat.  31,  as  amended  (7  VJ5.C. 
601-674.) 

Dated   January   14,   1977,   to  become 
effective  February  25,  1977. 

Charles  R.  Brader, 
Acting     Director,     Fruit     and  k 
Vegetable   Division.   Agricul- 
tural Marketing  Service. 

[FR  Doc.77-1790  FUed  l-18-77;8:45  am] 


PART  917 — FRESH  PEARS,  PLUMS,  AND 
PEACHES  GROWN  IN  CAUPORNIA 

Qualification  Requirements  and  Nomina- 
tion Procedure  for  Public  Members  of 
Commodity  Committees 

This  document  establishes  qualifica- 
tion requirements  and  ncxninating  pro- 
cedure for  puUic  members  of  the  Pear, 
Plum,  and  Peach  Commodity  Commit- 
tees. 

A  notice  of  proposed  rulemaking  on 
this  matter  was  inibllshed  in  the  fmo- 
XKAL  Register  on  December  20,  1976  (41 
FR  55359) .  The  notice  invited  Into^ted 
persons  to  sulxnit  written  data,  views,  or 
argimients  in  connection  with  the  pro- 
posal through  December  31,  1976.  No 
such  material  was  received. 

The  proposal  was  sulxnltted  by  the 
Control  Committee  which  Is  established 
under  marketing  order  No.  917  (7  CFR 
Part  917;  41  PR  17528) .  "Hie  order  reg- 
ulates the  handling  of  fresh  pears, 
plums,  and  peaches  grown  in  California 
anri  Is  effective  under  the  Agricultural 
lylarketing  Agreement  Act  of  1937.  .as 
amended  (7  U.S.C.  601-674). 


A  recent  amendment  of  the  marketing 
order  provided  that  each  (rf  the  three 
commodity  committees  (i.e.  the  Pear, 
Plum,  and  Peach  Cwnmodlty  Commit- 
tees) could  be  increased  by  one  public 
member.  Such  public  member  would  be 
nominated  by  the  respective  commodity 
committee  and  selected  by  the  Secretary. 
The  decision  In  that  amendatory  pro- 
ceeding concluded  that  procedures  for 
the  selection  and  appointment  of  public 
members  (and  their  alternates)  should 
be  established  by  the  Control  Commit- 
tee and  approved  by  the  Secretary.  The 
Control  Committee  met  on  November  10, 
1976,  and.  under  S  917.84(g)  of  the  order. 
unanimously  recommended  estaUlsh- 
ment  of  the  qualification  requirements 
and  nomination  procedure,  hereinafter 
set  forth,  applicable  to  the  public  mem- 
bers (and  th^r  alternates)  of  the  re- 
spective C^ommodity  Committees. 

After  consideration  of  all  rrievant 
matter  presented.  Including  that  In  the 
notice,  the  information  and  recommen- 
'  dation  sulanitted  by  the  Cmtrol  Com- 
mittee, and  other  available  Infoimation. 
amendment  of  Si^part — ^Rules  and  Reg- 
ulations (7  CPR  «17.100-917.179)  by 
adding  a  new  I  917.122  is  ai«>roved.  The 
new  §  917.122  reads  as  follows: 

§  917.122  Qnalification  requirements 
and  nomination  preeedare  for  public 
members  of  Commodity  Committees. 

(a)  Public  members  shall  not  have  a 
direct  financial  Interest  or  be  closely  as- 
sociated with  production,  processing,  fi- 
nancing, or  marketing  (except  as  con- 
sumers) or  Calif  omia  agricultural 
commodities. 

(b)  Public  members  should  be  able  to 
devote  sufficient  time  and  express  a  will- 
ingness to  attend  committee  activities 
regularly,  and  to  familiarise  themselves 
with  the  background  and  economics  of 
the  industry. 

(c)  Public  members  must  be  residents 
of  California. 

(d)  Public  members  should  be  nomi- 
nated by  each  Commodity  (Committee 
and  should  serve  a  two-year  term  which 
coincides  with  the  term  of  office  erf  grow- 
er members  of  Commodity  Committees. 
(Sees.  1-19,  48  Stat.  31,  as  amended  (7 
U.S.C.  601-674) .) 

(Sees.  1-19.  46  Stat.  31,  as  amended  (7  U.S.C. 
601-674) .) 

Dated  January  14,  1977,  to  become  ef- 
fective February  25,  1977. 

Charles  R.  Brader, 
Acting  Director.  Fruit  and  Veg- 
etaHU    Division    Agricvltural 
Marketing  Service. 

[PR  r)oc.77-1791  PUed  l-18-77;8:45  am] 
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mm  930— CHERRIES  GROWN  IN  MICHI- 
GAN. NEW  YORK,  WISCONSIN,  PENN- 
SYLVANIA. OHIO.  VIRGINIA.  WEST  VIR- 
GINIA, AND  MARYLAND 

Miscellaneous  Amendments 

This  document  amends  the  rules  and 
regulations  of  Marketing  Order  No.  930 
to:  (1)  Increase  from  $10,000  to  $15,000 
the  amount  which  may  be  set  aside  from 
reserve  pool  funds  to  defray  certain 
costs;  and  (2)  clearly  indicate  that  the 
conditions  governing  the  sale  of  reserve 
pool  cherries  are  applicable  to  those  sales 
of  cherries  which  are  released  from  the 
reserve  pool  as  a  result  of  a  revision  of 
percentages. 

On  December  14.  1976,  a  notice  of 
proposed  rulemaking  on  these  matters 
was  published  In  the  Federal  Register 
(H.  FR  54493).  The  notice  invited  in- 
terested persons  to  file  written  data, 
views,  or  argimients  through  December 
SI.  1976.  No  such  material  was  received. 
Tke  proposal  was  unanimously  recom- 
mended by  the  Cherry  Administrative 
Bo«utl  which  Is  established  under  Mar- 
keting Order  No.  930  (7  CFR  Part  930) 
as  the  agency  to  administer  the  order. 
nUs  order  regulates  the  handling  of 
etaerrles  grown  In  Michigan,  New  York, 
Wisconsin.  Pennsylvania,  Ohio,  Virginia, 
west  Virginia,  and  Maryland  and  is 
eilectlve  under  the  Agricultural  Market- 
ing Agreement  Act  of  1937,  as  amended 
(7  UJB.C.  601-«74) , 

At  present,  the  Cherry  Administrative 
Board  Is  permitted,  under  S  930.109(c)  to 
set  aside  a  portion  of  reserve  pool  funds. 
nd  to  exceed  $10,000,  to  defray  the  costs 
of  storage  and  maintenance  of  records 
and  supporting  material  of  such  a  pool. 
Ttae  Board  has  concluded  that  $10,000 
Is  iDsufBcient  for  such  purposes  and 
recommended  this  maximum  amount  be 
Increased  to  $15,000. 

Section  930.591  contains  the  condi- 
tions governing  the  sale  of  reserve  pool 
cherries.  Sale  of  such  cherries  to  han- 
dlers are  made  by  two  methods:  (1)  By 
releasing  a  portion,  or  all,  of  the  reserve 
pool  cherries:  and  (2)  by  revising  the 
free  (and  restricted)  percentage  ap- 
pUoable  to  cherries  which  handlers  may 
acquire  and  freely  handle. 

Daring  the  1974-75  season,  reserve 
pod  cherries  were  released  by  means  of 
rerklng  free  and  restricted  percentages. 
Since  S  930.591  did  not  clearly  indicate 
that  the  conditions  of  sale  are  applicable 
to  sales  of  reserve  pool  cherries  resulting 
frMD  a  revision  of  percentages,  some  un- 
certainties arose  as  to  conditions  of  sale. 
To  remove  any  uncertainty  in  the  future, 
this  action  amends  S  930.591  to  clearly 
Indicate  that  the  provisions  of  that  sec- 
tion are  applicable  to  such  sales. 

After  consideration  of  all  relevant 
matter  presented.  Including  that  In  the 
notice,  the  Information  submitted  by  the 
Cherry  Administrative  Board,  and  other 
available  lnformatl<m.  it  is  found  that 
the  amendment  hereinafter  set  forth 
will  tend  to  effectuate  the  declared  policy 
of  the  act.  Therefore,  7  CFR  Part  930  is 
amoided  as  foDows: 

1.  Paragn4)h  (c)  of  S  930.109  Is  revised 
to  read: 


§  930.109     Distribution   of  res«^rve   pool 
proceeds. 

*  •  •  •  • 

!  (c)  In  accordance  with  S  930.60  all  re- 
serve pool  funds,  after  deductions,  shall 
be  distributed  to  equity  holders  in  direct 
proportion  to  each  person's  equity  In  the 
total  reserve  pool.  In  the  event  of  com- 
plete disposition  of  all  reserve  pool  cher- 
ries, the  Board  may,  prior  to  making  dis- 
position of  the  resulting  funds,  set  aside 
a  portion  of  such  funds,  not  to'  exceed 
$15,000,  as  a  reserve  to  defray  costs  of 
storage  and  maintenance  of  records  and 
supporting  material  of  the  pool. 

•  •  •  *  « 

2.  The  introductory  text  of  §  930.591 
isrevised  toread: 

§  930.591      Conditions  governini:  llie  sale 
of  reserve  pool  cherries. 

The  procedure  set  forth  In  this  section 
shall  be  applicable  to  cherries  released 
from  the  reserve  pool  as  a  result  of  a  re- 
vision of  percentages  pursuant  to  !  930.- 
53<a)  or  release  of  reserve  pool  cherries 
pursuant  to  §  930.53(b) . 

«  *  «  •  • 

(Sees.  1-19,  48  Stat.  31.  as  amended  (7  U.S.C. 
601-674).) 

Dated  January  14,  1977,  to  become  ef- 
fective February  25,  1977. 

Charles  R.  Brader, 
Acting  Director,  Fruit  and  Vege- 
table     Division,      Agricultural 
Marketing  Service. 

jPR  Doc.77-1789  Piled  1-18-77:8:45  am] 
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PART  971— LETTUCE  GROWN  IN  LOWER 
RK)  GRANDE  VALLEY  IN  SOUTH  TEXAS 

Handling  Regulation 

This  amendment  relieves  on  January 
16, 23  and  30. 1977,  the  Sunday  packaging 
prohibition.  Recent  rainy  weather  has 
reduced  harvest  and  packing.  This 
amendment  is  necessary  to  allow  the  in- 
dustry sufficient  operating  time  to  sat- 
isfy existing  and  prospective  orders  for 
lettuce. 

Findings,  (a)  Pursuant  to  Marketing 
Agteement  No.  144  and  Order  No.  971  (7 
CPR  Part  971)  regulating  the  handling 
of  lettuce  grown  in  the  Lower  Rio  Grande 
Valley  in  South  Texas  it  is  hereby  foimd 
that  the  amendment  to  the  handling 
regiation,  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  act.  This  program  is  effective  under 
the  Agricultural  Mai*etlng  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.> .  The  amendment  Is  based  upon  rec- 
ommendations and  information  submit- 
ted by  the  South  Texas  Lettuce  Commit- 
tee, established  pursuant  to  said  market- 
ing agreement  and  order  and  upon  other 
available  information. 

(b)  It  is  hereby  found  that  it  Is  Im- 
pnuxtlcal  and  contrary  to  the  public  In- 
terest to  give  preliminary  notice,  or  to 
engage  in  public  rulemaking  procedure, 
and  that  good  cause  exists  for  not  post- 
poning the  effective  date  of  this  amend- 


ment until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553)  in 
that  (1)  this  amendment  must  become 
effective  immediately  If  producers  are  to 
derive  any  benefits  therefrom,  (2)  cwn- 
pllance  with  this  amendment  will  not  re- 
quire any  special  preparation  on  the  part 
of  handlers,  and  (3)  this  amendment  re- 
lieves restrictions  on  the  handling  of  let- 
tuce grown  in  the  production  area. 

Regulation,  as  amended.  In  S  971.317 
(41  FR  51388)  the  introductory  para- 
graph is  hereby  amended  by  adding  tlie 
following  thereto: 

§971.317     Handling  regulation. 

•  *  *,  except  that  the  prohibition 
against  the  packing  of  lettuce  on  Sun- 
days shall  not  apply  on  January  16,  23 
and  30.  1977. 

•  *  •  •  • 

(Sees.  1-19.  48  Stat.  31,  as  amended  (7  U.S.C. 
601-674).) 

Effective  date.  Dated  January  14,  1977, 
to  become  effective  January  16,  1977. 

Charles  R.  Brader, 
Acting     Director.     Fruit     and 
Vegetable   Division,  Agricul- 
tural Marketing   Service. 

lFRDoc.77-1788  PU«d  l-l&-77;8:46  am) 

Titles — Aliens  and  Nationality 

CHAPTER  I— IMMIGRATION  AND  NATU- 
RALIZATION SERVICE.  DEPARTMENT 
OF  JUSTICE 

IMMIGRATION  AND  NATIONALITY  ACT 

Implementation 

Reference  is  made  to  the  notice  of 
proposed  rulemaking  which  was  pub- 
lished in  the  Federal  Register  on  No- 
vember 26,  1976  (41  FR  52061)  pursu- 
ant to  section  553  of  Title  5  of  the  United 
States  Code  (80  Stat.  383)  and  in  which 
there  were  set  forth  proposed  amend- 
ments to  Parts  204,  212,  and  214  of 
Chapter  I  of  Title  8  of  the  Code  of  Fed- 
eral Regulations  Implementing  the 
amendments  to  the  Immigration  and 
Nationality  Act  which  were  made  by  the 
Health  Professions  Educational  Assist- 
ance Act  of  1976  (Pub.  L.  94-484;  90 
Stat.  2300-2303). 

The  Service  received  representations 
from  nine  parties  In  response  to  the 
above  notice  of  proposed  rulemaking, 
and  they  have  been  carefully  considered. 

One  writer  was  in  favor  of  the  pro- 
posed rules.  Another  objected  because 
the  change  from  present  law  on  the  ad- 
mission of  alien  physicians  and  surgeons 
could  worsen  an  alresidy  critical  physi- 
cian shortage  in  his  State.  Two  others 
found  the  requirement  for  the  foreign 
physician  to  have  passed  Parts  I  and  II 
of  the  National  Board  of  Medical  Ex- 
aminers Examination  an  impossible  one 
for  Jjpreigners  to  satisfy,  since  a^  a  gen- 
eraflrule  they  are  not  permitted  to  take 
that  examination.  One  writer  complained 
that  no  "equivalent"  examination  has 
been  declared  as  provided  for  in  the 
amended  law.  All  of  these  comments  per- 
tain essentially  to  the  amended  law  It- 
self and  not  to  Service  regulations,  and 
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are  therefore  not  apropos.  The  provi- 
sion for  the  determination  of  an  exami- 
nation as  equivalent  to  the  National 
Board  of  Medical  Examiners  Examina- 
tion is  one  for  implementation  by  the 
Secretary  of  Health,  Education,  and 
Welfare  and  not  for  the  Commissioner 
of  Immigration  and  Naturalization. 

Another  writer  took  issue  with  the 
change  In  8  CFR  212.7(c)   which  states 
in  effect  that  it  will  no  longer  be  pos- 
sible for  the  foreign  coimtry  of  the  med- 
ical graduate's  nationality  or  last  resi- 
dence to  allege  to  the  Secretary  of  State 
that  such  coimtry  has  no  objection  to 
the  alien  being  granted  a  waiver  of  the 
foreign     residence     requirement.     The 
amended  rule,  however,  does  no  more 
than  paraphrase  the  changed  require- 
ment in  section  212(e)  of  the  Immigra- 
tion and  Nationality  Act  as  amended  by 
Pub.  L.  94-484.  Objection  was  also  raised 
to  the  requirement  that  the  alien  physi- 
cian coming  as  an  exchange  visitor  for 
graduate  medical  education  be  trained 
in  an  institution  which  is  affiliated  wl" 
a  school  of  medicine:    the  point 
made  that  many  institutions,  like 
Cleveland  Clinic  and  the  Mayo  Clinic, 
are  accredited  teaching  institutions  In 
their  own  right  and  without  having  med- 
ical school  affiliation.  Again  these  com- 
ments pertain  to  the  amended  law  and 
not  to  the  regulation. 

Another  writer  questions  the  absence 
in  the  proposed  regulation  of  a  provision 
which  would  exempt  the  inunlgrant 
medical  graduate  from  the  provisions  of 
section  212(a)  (32)  of  the  amended  law 
If  the  graduate  were  coming  to  teach  or 
conduct  research  rather  than  to  perform 
services  as  a  member  of  the  medical  pro- 
fession. It  is  the  Service  position  from  a 
reading  of  the  whole  Act  that  Congress 
clearly  considered  teaching  and  research 
within  the  "services"  performed  by  a 
member  of  the  medical  profession,  and 
therefore  intended  no  exemption  from 
the  exclusionary  provisions  of  section 
212(a)  (32)  for  the  medical  school  gradu- 
ate coming  to  engage  in  teaching  or  re- 
search as  a  third  or  sixth  preference  or 
nonpreference  immigrant. 

Another  correspondent  wrote  with  re- 
gard  to  the  reference  to  nurses  (in  8  CFR 
214.2(h)  (2)  (iv)  and  in  8  CFR  214.2(h) 
(4)  (iv) )  and  their  classification  as  non- 
immigrants. The  observations  were  made 
(1)  that  nursing  education  obtained  in 
Canada  should  no  longer  be  deemed  the 
equivalent  of  licensure  since  nurses  edu- 
cated in  Canada  are  now  required  with 
few  exceptions  to  take  licensure  exami- 
nations in  the  States;  and  (2>  that  alien 
nurses  in  order  to  be  classified  as  non- 
immigrants imder  section  101(a)  (15)  (H) 
of  the  Act  should  be  required  to  present 
evidence  of  having  passed  the  examina- 
tion of  the  Commission  on  Graduates  of 
Foreign  Nursing  Schools  (COGPNS) 
when  that  examination  becomes  avail- 
able in  1978.  The  proposed  rule  amended 
the  requirements  for  physicians  and 
merely  restated  separately  the  existing 
requirements  for  nurses.  To  eliminate 
the  advantage  now  provided  for  the 
Canadian  nurse  will  require  publication 


of  another  proposed  rule.  The  suggesticm 
that  the  alien  nurse  be  required  to  pass 
the  CCXIFNS  examination  will  be  con- 
sidered when  that  examination  is  finally 
made  available  abroad. 

Another  writer  objected  to  the  use  of 
the  word  "sQldy"  in  the  proposed  rule 
that  would  require  a  petitioner,  seeking 
to  classify  a  physician  as  a  nonimmi- 
grant temporary  worker  under  section 
101(a)  (15)  (H)(i)    of  the  Act,  to  estab- 
lish that  the  physician  is  coming  solely 
to  teach  or  conduct  research,  or  both,  at 
or  for  a  public  or  nonprofit  private  edu- 
cational or  research  institution  or  agency 
at  the  invitation  of  such  institution  or 
agency.  Section  101  (a)  (15)  (H)  (i)  of  the 
Act,  as  amended  by  Pub.  L.  94-484,  In 
substance  now  restricts  that  temporary 
worker  classification  for  the  graduate  of 
a  medical  school  to  one  coming  to  teach 
or  conduct  research.  The  inclusion  of  the 
word  "solely"  emphasizes  the  newly  re- 
stricted  character   of   the   wort:   to  be 
performed  and  is  not  b^eved  to  vary  the 
Congressional  intent.  This  writer's  other 
objection  related  to  8  CFR  214.2(j)  and 
to  the  fact  that  the  proposed  language  in 
that  rule  would  make  the  restrictions  of 
the  new  law  applicable  to  all  medical 
graduates  applying  as  exchange  visitors 
and  not  just  to  those  coming  for  gradu- 
ate medical  education  or  training.  The 
objection  is  well  taken  and  the  lanpuape 
in  8  CFR  214.2 (j)  has  been  modified  and 
restated  below  to  make  it  more  closely 
parallel  to  the  langusige  of  the  statute. 

In  the  light  of  the  foregoing,  minor 
nonsubstantive  changes  for  purposes  of 
clarification  have  been  made  in  85  204.2 
(e)(2),  212.7(c).  and  214.2(J)  (2)  (a)  and 

(b) .  In  the  light  of  the  clarifying  change 
made  in  §  214.2( j)  (2)  (a) ,  no  change  win 
bemadein§214.2(j)(l). 

The  proposed  rules,  as  modified  eoid 
set  forth  below,  are  hereby  adopted: 


PART  212— DOCUMENTARY  REQUIRE- 
MENTS: NONIMMIGRANTS;  WAIVERS; 
ADMISSION  OF  CERTAIN  INADMISSI- 
BLE ALIENS;  PAROLE 

In  {  212.7,  paragraph  (c)  is  amended 
by  adding  two  new  sentences  between 
the  existing  second  and  third  sentences, 
and  by  adding  an  additional  new  sen- 
tence to  the  end  thereof.  As  amended. 
§  212.7 (c>  reads  in  pertinent  part,  as  fol- 
lows: 

§  212.7      \S'ai%er    of    i-ertain    snmmU    of 
exi-ludabilitv. 

•  •  •  •  • 

(c)  Section  212*e>.  •  *  •  An  alien  is 
also  subject  to  the  foreign  residence  re- 
quirement of  section  212(e)  of  the  Act  if 
he  was  admitted  to  the  United  States  as 
an  exch£uige  visitor  on  or  after  Janu- 
ary 10.  1977  to  receive  graduate  medical 
education  or  training,  or  following  ad- 
mission, acquired  such  status  on  or  after 
that  date  for  that  purpose.  However,  such 
exchange  visitor  already  participating  In 
an  exchange  program  of  graduate  medi- 
cal education  or  training  as  of  Janu- 
ary 9,  1977,  who  was  not  then  subject  to 
the  foreign  residence  requirement  of  sec- 
tion 212(e)    and  who  proceeds  or  has 
proceeded  abroad  temporarily  and  Is  re- 
turning to  the  United  States  to  partici- 
pate In  the  same  program,  continues  to 
be  exempt  from  the  foreign  residence  re- 
quirement. •  •  •  However,  this  "no  ob- 
jectlcHi"  provision  shall  not  be  applicable 
to  the  exchange  visitor  admitted  to  the 
United  States  on  or  after  January  10. 
1977  to  receive  graduate  medical  educa- 
tion or  training,  pr  who  acquired  such 
status  on  or  after  that  date  for  such 
purpose. 


PART  204 — PETITION  TO  CLASSIFY  ALIEN 
AS  IMMEDIATE  RELATIVE  OF  A  UNITED 
STATES  CITIZEN  OR  AS  A  PREFERENCE 
IMMIGRANT 

In  I  204.2(e)  (2)  the  heading  and  text 
are  revised  to  read  as  follows: 

§  204.2      Documents. 

•  •  •  •  • 

(e)  Evidence  of  eligibility  for  third-  or 
sixth-preference  classification 

•  •  •  •  • 

(2)  Physicians  or  Surgeons.  Aiv  alien 
who  is  coming  to  the  United  States  prin- 
cipally to  perform  services  as  a  member 
of  the  medical  profession  shall  not  be 
considered  eligible  for  classification  as  a 
third  or  sixth  preference  immigrant  un- 
less he  establishes  that  he  is  a  graduate 
of  a  medical  school  or  has  qualified  to 
practice  medicine  in  a  foreign  state;  has 
passed  parts  I  and  n  of  the  National 
Board  of  Medical  Examiners  Examina- 
tion (or  an  equivalent  examination  as 
determined  by  the  Secretary  of  Health, 
Education,  and  Welfare) ;  and  is  com- 
petent in  oral  and  written  English. 


PART  214 — NONIMMIGRANT  CLASSES 

In  §  214.2(h)(2),  the  heading  of  sub- 
paragraph (lU)  is  amended  to  read 
"Physicians",  the  text  of  subparagraph 
(ill)  is  raised  as  set  forth  below,  exist- 
ing subparagraph  (iv)  is  redesignated 
(V)  and  a  new  (iv)  is  added : 

§  214.2      Special  rrquiremenls  for  admia- 
sion,  extension,  and  maintenance  of 

6talys. 

•  s  •  •  • 

(h>  Temporary pmployees. 

•  •  *  •  • 

(2»  Petition  for  alien  of  distinguished 
merit  and  ability 

•  •  •  •  • 

(ill)  Physicians.  A  petitioner  seeking 
to  su^ord  a  physician  a  classification  un- 
der section  101(a)  (15)  (H)  (1)  of  the  Act 
shall  attach  to  the  petition  satisfactory 
evidence  that  the  physician  has  grad- 
uated from  a  medical  school  or  has  a  full 
and  unrestricted  license  to  practice  med- 
icine in  a  foreign  state.  Additionally,  the 
petitioner  shall  establish  that  the  bene- 
ficiary is  coming  to  the  United  States 
solely  to  teach  or  conduct  research,  or 
both,  at  or  for  a  public  or  nonprofit  pri- 
vate educational  or  research  Instituticai 
or  agency  at  the  invitation  of  such  Izvtl- 
tution  or  agency. 
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(iv)  Nurses.  A  petitioner  seeking  to  ac- 
cord a  nurse  a  classification  under  sec- 
tion 101(a)  (15)  (H)  (1)  of  the  Act  shall 
attach  to  the  petition  evidence  that  the 
beneficiary  has  obtained  a  full  smd  un- 
restricted license  to  practice  professional 
nurskig  in  the  country  where  shC/'he  has 
obtokied  her/his  nursing  education,  or 
that  such  education  was  obtained  in  the 
United  States  or  Canada;  also,  a  state- 
ment from  the  petitioner  certifying 
whether  to  the  best  of  petitioner's  infor- 
mation and  belief  the  beneficiary  is  fully 
qualified  under  the  laws  governing  the 
place  of  intended  employment  to  per- 
form the  desired  services,  whether  imder 
those  laws  the  petitioner  is  authorized 
to  employ  the  beneficiary  to  perform 
such  services,  tuid  whether  under  those 
laws  the  beneficiary  Is  permitted  to  sub- 
stanttaJly  perform  the  services.  If  the 
laws  governing  the  place  where  the  serv- 
ices wlD  be  performed  place  any  limita- 
tions on  the  services  to  be  rendered  by 
the  beneficiary  the  statement  should 
contain  details  as  to  the  limitations.  The 
district  director  shall  consider  any  such 
limitations  in  determining  whether  the 
servkes  which  the  beneficiary  would  per- 
form are  of  on  exceptional  nature  re- 
qulrlag  a  person  of  distinguished  merit 
and  ability. 

(V)  Accompanying  aliens.  Managers, 
trainers,  musical  accompanists,  and 
other  persons  determined  by  the  district 
director  to  be  necessary  for  successful 
performance  by  the  beneficiary  of  a  pe- 
tition approved  for  classification  under 
section  101(a)  (15)  (H)<1)  of  the  Act  may 
also  be  accorded  such  classification  if 
included  in  the  same  or  a  separate  pe- 
Uti<». 

•  •  •  •  « 

In  S  214.2(h)  (4),  subparagraph  (1)  Is 
revised  by  adding  an  additional  new  sen- 
tence at  the  end  thereof,  following  the 
word  "professicms"  to  read  as  foUows: 

•  •  •  •  • 

(4)  Petition  for  alien  trainee. — (1) 
General.  In  addition  to  purely  industrial 
establishments,  an  Individual,  organiza- 
tion, firm,  or  other  trainer  may  petition 
for  Bonlmmigrant  trainees  on  Form  I- 
129B  for  the  purpose  of  giving  instruc- 
tion or  training  in  agriculture,  com- 
meroe.  finance,  government,  transporta- 
tion, and  the  professions.  However,  this 
does  not  apply  to  trainees  coming  to  re- 
cely*  graduate  medical  education  or 
training. 

•  •  •  *  * 

In  §  214.2(h)  (4),  In  subparagraph 
(iv).  the  heading  is  amended,  and  the 
text  revised,  to  read  as  foUows: 

•  •  •  •  « 

(!▼)  Nurses.  A  petitioner  may  seek  a 
classification  under  section  101(a)  (15) 
(HXlll)  of  the  Act  for  a  nm-se  who  is 
aot  oTialified  for  classification  imder  sec- 
tion 101(a)  (15)  (H)(1)  of  the  Act.  who 
is  coaling  to  the  United  States  for  train- 
ing In  furtherance  of  her/his  career 
abroad  In  nursing.  The  petitioner  shall 
attach  to  the  petition  evidence  that  the 
beneficiary  has  obtained  a  full  and  un- 
restricted llceose  to  practice  professional 


nursJng  In  the  country  where  the  nurs- 
ing education  was  obtained,  or  that  such 
education  was  obtained  in  the  United 
States  or  Canada;  also,  a  statement  from 
the  petitioner  certlfjrtng  that  to  the  best 
of  the  petitioner's  Information  and  belief 
the  beneficiary  is  fuUy  qualified  under 
the  Baws  governing  the  place  where  the 
training  will  be  received  to  engage  in 
such  training,  and  that  under  those  laws 
the  ^tltioner  is  authorized  to  give  the 
beneficiary  the  desired  training. 
•  •  •  *  • 

In    §214.2(j),   existing  subparagraph 
<2)  is  renumbered  (3),  and  republished 
without  change,  and  a  new  subparagraph 
<2)  is  added  to  read  as  follows: 
***** 

'j)  Exchange  aliens. — (1)  •  *  • 

(2)  Eligibility  requirements  for  sec- 
tion 101(a)  (15)  (J)  classification  for 
aliens  desiring  to  participate  in  programs 
under  which  they  unll  receive  graduate 
medical  education  or  training. — (i)  Re- 
quirements. An  alien  coming  to  the 
United  States  as  an  exchange  visitor  to 
participate  in  a  program  under  which  he 
will  receive  graduate  medical  education 
or  training,  or  an  alien  seeking  to  change 
his  nonimmigrant  status  to  that  of  an 
exchange  visitor  on  Form  1-506  for  that 
purpose,  must  have  passed  parts  I  and  n 
of  the  National  Board  of  Medical  Exam- 
iners Examination  (or  an  equivalent  ex- 
amination as  determined  by  the  Secre- 
tary of  Health,  Education,  and  Welfare) , 
and  must  be  competent  in  oral  and  writ- 
ten English;  and  shall  submit  a  valid 
Form  DSP-66,  completely  executed  on  or 
after  January  10, 1977. 

(11)  Exemptions.  Prom  January  10. 
1977  until  December  31.  1980,  an  ahen 
who  seeks  to  come  to  the  United  States 
as  an  exchange  visitor  to  participate  in 
an  accredited  program  of  graduate  med- 
ical education  or  training,  or  an  alien  who 
seeks  to  change  his  nonimmigrant  status 
for  such  purpose,  may  be  admitted  to 
participate  in  such  program  without  re- 
gard to  the  requirements  stated  in  sub- 
paragraphs (A)  through  (D)  of  section 
212 (J)  (1)  of  the  Act  if  there  would  be 
substantial  disruption  in  the  health  serv- 
ices i)rovided  in  such  program  because 
the  alien  was  not  permitted  to  enter  the 
United  States  or  change  his  nonimmi- 
grant status  to  participate  in  the  pro- 
gram on  account  of  his  inability  to  com- 
ply with  such  requirements:  Provided 
That  an  exemption  from  the  require- 
ments set  forth  in  subparagraphs  (A) 
through  (D)  of  section  212(j)  (1)  of  the 
Act  shall  not  be  granted  where  the 
granting  of  such  exemption  would  in- 
crease the  total  niunber  of  aliens  then 
participating  in  such  programs  to  a  level 
greater  than  that  participating  on  Jan- 
uary 10,  1977. 

(35  Aliens  in  cancelled  programs. 
Vfhen  an  exchange  visitor  program  is 
cancelled  by  the  Department  of  State  a 
notification  of  the  cancellation  shall  be 
sent  by  the  district  director  to  each  par- 
ticipant in  the  program.  The  participant 
shall  be  informed  that  he  may  remain 
in  the  United  States  In  his  present  stauts 
to  continue  his  activities  in  the  cancelled 


program  until  the  date  of  expiration  of 
his  currently  authorized  stay  and  that 
he  must  terminate  his  participation  in 
that  program  by  that  date.  A  copy  of  the 
notification  to  the  alien  shall  be  sent  to 
the  sponsor  of  the  cancelled  program. 
Where  extension  of  the  aUen's  stay  will 
not  exceed  the  time  limitation  on  the 
type  of  program  in  which  he  is  engaged, 
he  shall  also  be  Informed  that  he  may 
apply  for  an  extension  if  he  is  accepted 
as  a  participant  in  another  approved  ex- 
change program  and  submits  Form  DSP- 
66  executed  by  his  new  program  sponsor. 
In  such  case,  a  release  by  the  sponsor  of 
the  cancelled  program  shall  not  be  re- 
quired. 

->**** 

The  basis  and  purpose  of  the  rules 
prescribed  in  this  order  is  to  implement 
the  amendments  to  the  Immigration  and 
Nationality  Act  (8  U.8.C.  1101,  et  seq.) 
made  in  the  Health  Professions  Educa- 
tional Assistance  Act  of  1976  (Pub.  L. 
94-484,  90  Stat.  2300-2303) . 

Effective  date:  The  effective  date  of 
the  rules  prescribed  in  this  order  will  be 
January  19,  1977.  It  is  necessary  that 
these  rules  be  made  effective  on  less  than 
30  days  notice  because  the  statute  which 
they  implement  (Pub.  L.  94-484 ;  90  Stat. 
2300-2303)  became  effective  on  January 
10,  1977. 

(Title  VI  of  the  Health  Professions  Educa- 
tional Assistance  Act  of  1976  (Pub.  L.  94- 
484;  90  Stat.  2300-2303),  and  section  103  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C  1103).  Interpret  or  apply  sections  lOi, 
204,  212,  and  214  (8  U.S.C.  1101.  1154,  1182 
and  1184).) 

Dated:  January  14,  1977. 

L.  P.  Chapman,  Jr., 
Commissioner  of 
Immigration  and  Naturalization. 

[FR  Doc.77-1803  Piled  l-18-77;8:45  am] 

Title  10 — Energy 

CHAPTER  II — FEDERAL  ENERGY 
ADMINISTRATION 

IRvUlng  1977-1] 

CLARIFICATIONS  TO  MANDATORY  PETRO- 
LEUM PRICE  REGULATIONS  APPLI- 
CABLE TO  DOMESTIC  CRUDE  OIL 

I.  Background 

On  April  13,  1976,  the  Federal  Energy 
Administration  ("PEA")  gave  notice  i41 
PR  16179.  April  16,  1976)  of  a  proposed 
rulemaking  and  public  hearing  to  con- 
sider clarifications  to  certain  technical 
aspects  of  the  Mandatory  Petroleum 
Price  Regulations  applicable  to  domestic 
crude  oil  (10  CTPR  Part  212,  Subpart  D). 

The  PEA  did  not  propose  in  that  rule- 
making proceeding  to  sdter  any  of  the 
major  policy  decisions  already  reached, 
or  under  consideration,  in  the  three  rule- 
making stages  to  implement  the  crude 
oil  pricing  policies  of  the  Energy  PoUcy 
and  Conservation  Act  ("EPCA,"  Pub.  L. 
94-163) .  Rather,  the  purpose  of  the  rule- 
making proceeding  was  to  resolve  as 
many  as  possfi)Ie  of  a  variety  of  more 
technical  subsidiary  issues  that  had 
arisen  in  connection  with  the  Implemen- 
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tation  of  the  EPCA.  These  issues  in- 
cluded those  related  to  the  defi^iition  of 
"property"  and  "posted  price";  whether 
a  well  is  properly  classified  as  an  "oil 
well"  for  purposes  of  the  stripper  well 
property  rule;  the  partial  rescission  and 
modification  of  Ruling  1975-15,  includ- 
ing the  issue  whether  a  property's  pro- 
ducing patterns  have  been  "significantly 
altered"  for  purposes  of  the  enhanced 
recovery  rule  applicable  to  imitized 
properties  (10  CFR  212.75) ;  and  whether 
the  certification  of  domestic  crude  oil 
sales  required  in  10  CTPR  212.131  was 
•  adequate  to  enable  crude  oU  purchasers 
to  report  on  the  Form  FEA-P124-M-0, 
Domestic  Crude  Oil  Purchaser's  Monthly 
Report,  notice  of  which  was  also  issued 
on  April  13,  1976. 

In  the  April  13  Notice,  FEA  set  forth 
tentative   conclusions    with   respect   to 
these  issues  and  solicited  comments  to 
aid  FEA  in  resolving  these  issues  in  a 
way  that  would  best  comport  with  the 
statutory  objectives  of  the  EPCA.  FEA 
indicated    that    primary    consideration 
would  be  given  to  interpretive  rulings 
and  clarifying  amendments  (if  needed) 
that    would    be    both    administratively 
feasible  and  consistent  with  obtaining 
optimum  production  of  crude  oil  in  the 
United  States.  After  receiving  written 
comments  and  oral  statements,  FEA  is- 
sued on  August  20,  1976  a  Notice  en- 
titled    "Clarifications     to     Mandatory 
Petroleum  Price  Regulations  Applicable 
to  Domestic  Crude  Oil"  (41  FR  36172, 
August  26,   1976),  setting  forth   FEA's 
determinations    with   respect   to    those 
issues,  and  adopting  certain  regulatory 
amendments   designed   to  improve  the 
incentives   offered   under   the  two   tier 
pricing  system.  The  purpose  of  this  Rul- 
ing is  simply  to  set  forth  in  the  format 
of   a  Ruling  the  FEA  interpretations, 
which  were  initially  set  forth  in  the 
August  20  Notice,  of  certain  regulatory 
definitions   as   they   existed   since   first 
adopted  by  the  Cost  of  Living  Council. 
This  action  is  being  taken  to  eliminate 
possible  questions  concerning  the  legal 
significance  of  the  August  20  clarifica- 
tions. 

n.  The  Definition  of  "Property."  ' 

A.  Outline  of  Common  Legal  Rela- 
tionship in  Crude  Oil  Production. — 
Before  discussing  the  purpose  and  in- 
tent of  the  crude  oil  pricing  regulations 
and  the  definition  of  "property,"  a  brief 
outline  of  the  genertd  nature  of  the  legal 
relationships  pursuant  to  which  crude 
oil  is  typically  produced  should  prove 
helpful  in  affording  a  better  understand- 
ing of  the  issues  involved. 

Crude  oil  which  can  be  commercially 
produced  generally  must  be  foimd  in 


'  This  Ruling  sets  forth  verbatim  only  the 
Interpretive  portions  of  the  August  20  No- 
tice, and  the  section  headings  have  been 
revised  accordingly.  Differences  between  this 
Ruling  and  the  Interpretive  p>ortlons  of  the 
August  20  Notice,  other  than  obvious 
Changes  in  the  references  to  the  rulemak- 
ing proceeding  Initiated  by  the  April  13 
Notice,  are  i^ferenced  in  subeequent  notes. 
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underground  reservoirs '  which  have 
trapped  a  suflBcient  quantity  of  market- 
able crude  oil  to  make  production  eco- 
nomically feasible.  The  nature  of  the 
interests  which  may  exist  in  crude  oil  is 
extremely  complex.  In  the  simplest  case, 
the  owner  of  land  in  fee  is  generally  en- 
titled to  produce  and  dispose  of  any 
crude  oil  which  may  be  recovered  by 
wells  on  that  land.  This  right  is  not  un- 
qualified, however,  but  is  subject  to  laws 
and  regulations,  which  have  been 
adopted  in  various  states  for  conserva- 
tion and  other  purposes,  and  to  various 
legal  doctrines  which  have  evolved  with 
respect  to  protection  of  the  correlative 
rights  of  other  parties,  such  as  adjoin- 
ing landowners,  that  may  be  affected 
bv  the  landowner's  production  of  crude 
oil. 

In  the  typical  case,  however,  the  land- 
owner does  not  exercise  the  right  to 
produce  crude  oil  which  is  inherent  in 
the  fee  interest;  rather,  the  various 
rights,  powers,  privileges,  and  immuni- 
ties associated  with  the  ownership  of 
land  in  fee  <and  the  crude  oil  which 
may  be  recovered  therefrom)  are  trans- 
ferred or  otherwise  divided  among  sev- 
eral parties.  Although  the  nature  of  the 
interests  which  may  be  created  by  such 
transactions  is  virtually  limitless,  certain 
principal  rights  have  been  grouped  to- 
gether with  sufflciKit  frequency  that 
they  may  be  generally  described  as 
follows : 

( a )  Mineral  interests, 

I  b »  Royalty  interests,  and 

ic>  Leasehold  Interests. 

Thus,  the  owner  of  the  land  may  grant 
to  others  tor  leserve  to  himself)  the 
right  to  go  upon  the  land  and  remove 
therefrom  the  crude  oil  (or  other  min- 
erals) which  may  be  found  beneath  the 
surface,  thus  separating  this  right  <the 
"mineral  interest ")  from  the  balance  of 
rights  otherwise  appurtenant  to  the 
ownership  of  land. 

The  owner  of  the  mineral  interest  may, 
in  turn,  execute  what  is  generally  known 
as  an  oil  and  gas  lease,  which  typically 
conveys  the  right  to  go  upon  the  land 
for  the  purpose  of  prospecting  for  and 
producing  crude  oil  (the  "leasehold  inter- 
est" > .  Such  leases  are  typically  for  a 
term  of  years,  subject  to  extension  in  the 
event  crude  oil  is  produced  from  the  land 
during  the  term  described  in  the  lease. 
In  consideration  for  receiving  such  a 
"leashold  interest,"  the  lessee  usually 
agrees  to  deliver  to  the  lessor  free  of  cost 
a  share  of  the  crude  oil  produced  from 
the  land  (said  to  be  taken  by  the  lessor 
"in  kind") ,  or  a  share  of  the  proceeds  of 
sudh  crude  oil  produced  and  sold  from 
the  land.  This  right,  typically  retained 
by  the  holder  of  the  mineral  interest,  to 
a  share  of  production  or  proceeds  is  de- 
scribed as  a  "royalty  interest."  (See  gen- 
erally 1  H.  Williams  and  C.  Meyers,  Oil 
and    Gas    Law    §J  101.    201-202    (1975 


=  The  reference  to  "geological  formations" 
has  been  deleted  as  possibly  confusing  be- 
cause a  similar  term  is  subsequently  used 
to  refer  to  more  than  a  single  reservoir. 
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8uw>).  hereinafter  cited  as  "Williams 
and  Meyers.")  An  oil  and  gas  lease  may 
be  described  as  follows: 

The  basic  document  of  the  oil  and  gas 
Industry  is  the  lease  which  authorizes  an  op- 
erator,  the  lessee  or  his  assignee,  to  enter 
upon  described  premises  for  the  purpose  of 
exploring  for  and  developing  the  mineral 
resources  In  the  premises.  •  •  • 

The  modem  oU  and  gas  lease  Is  the  prod- 
uct of  conflicts  between  the  landowner  and 
the  operator  of  the  oil  and  gas  Interest.  The 
operator  has  been  desirous  of  securing  a  lease 
with  a  smaU  capital  investment,  keeping  the     ^ 
lease   as  long   as   It   was  productive   or   was     ^ 
valuable  for  speculative  purposes,  and  at  the 
same  time,  being  able  to  terminate  an  un- 
profltable  lease  without  liability  to  the  lessor 
The  landowner  has  been  Interested  primarily 
m   obtaining   royalties   from   the   lease   and 
therefore  has  pressed  for  immediate  explora- 
tion and  development  operations.  In  lieu  of 
exploration  and  development  operations,  the 
lessor  has  tried  to  secure  a  periodic  return 
for   the    holding   of   the    leasehold    interest 
However,  he  has  also  wanted   to  limit   the 
time  the  lessee  can  postpone  drilling  by  pe- 
riodic  payments,    In   order   to    prevent    the 
lessee  from  holding  the  lease  merely  for  spec- 
ulation, and  to  assure  the  exoloratlon  and  de- 
velooment  of  the  lease  within  a  short  time. 
(3  WlUlams  and  Meyers  |  601,  at  1-2  ) 

B.  Regulatory  Background. — The  two 
tier  pricing  system  was  propxised  on 
July  19. 1973  ( 38  FR  19464.  July  20. 1973) . 
by  the  Cost  of  Living  Council  ("CLC") 
under  authority  of  the  Economic  Stabili- 
zation Act  of  1970.  as  amended.  In  pro- 
posing the  two  tier  system,  CXC  stated : 

The  Council  recognizes  a  need  to  stimulate 
Increased  production  and  Is  proposing  a  sys- 
tem which  allows  Increased  production  (new 
crude  petroleum)  from  each  producing  prop- 
erty and  an  equal  amount  of  the  current  pro- 
duction (old  crvido  petroleum)  to  be  sold 
without  respect  to  the  celling  price  rule. 
Adoption  of  this  Incentive  plan  creates  a 
two-tier  pricing  system  for  crude  oil.  which 
requires  posting  of  two  sets  of  prices,  one 
for  "old  oU"  and  one  for  "new  oil."  Postings 
for  "old  oil"  can  be  no  higher  than  the  cell- 
ing price  and  postings  for  "new  oU"  Is  |slc| 
at  the  buyer's  discretion. 

A  crude  oil  producer  Is  required  to  prorate 
among  all  his  "old  oil"  buyers  the  amount  of 
"old  oil"  freed  from  celling  limitations  by 
the  production  of  a  like  cmount  of  "new  oU." 
(3SFR  19467.) 

The  regulations  proposed  on  July  19 
did  not  include  a  definition  of  the  term 
"pr(H>erty."  but  defined  "base  production 
control  level"  (i.e.,  the  level  above  which 
a  property's  current  production  and  sale 
would  qualify  as  "new  oil")  as  follows: 

"Bsiso  production  control  level"  for  a  par- 
ticular month  means — 

(I)  For  a  particular  property  on  which  the 
producer  has  leased  production  rights,  the 
total  number  of  barrels  of  domestic  crude 
petroleum  produced  In  the  same  month  of 
1972  from  that  property. 

(II)  For  a  particular  property  on  which  the 
producer  owns  production  rights,  the  total 
number  of  barrels  of  domestic  crude  petro- 
leum produced  In  the  same  month  of  1972 
from  that  property.  (38  PR  19482.) 

In  adopting  the  two  tier  pricing  sys- 
tem on  August  17,  1973  (effective  Au- 
gust 19.  1973  (38  PR  22536.  August  22. 
1973) ) ,  CLC  indicated: 
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A  a-tter  price  system  has  been  adopted, 
proidding  for  a  ceiling  on  domestic  crude 
petroleum  prices  but  allowing  new  crude 
ftnd  an  equivalent  amount  of  old  crude  to 
be  sold  at  prices  above  the  ceiling  *  *  *  (38 
FR  22536.) 

CLC  also  Stated : 

•  •  *  The  substantive  policy  changes 
(between  the  July  19.  1973  proposal  and  the 
August  17.  1973  final  regulations)  were  pub- 
licly announced  on  August  10.  These  regula- 
tions implement,  those  policy  decisions  and, 
in  adciiion,  incorporate  numerous  changes 
to  ^tter  implement  the  program.  (38  FR 
22Sl)6.> 

The  August  10  public  announcement 
relJtrretl  to  above  was  in  the  form  of  a 
press  release  issued  by  CLC,  stating  that 
with  respect  to  the  two  tier  pricing 
system. 

The  Council  has  been  \ery  concerned  that 
the  final  regulations  strilie  a  balance  between 
constraining  prices  while  at  the  same  time  ' 
encouraging  the  necessary  incresise  in  sup- 
plies which  the  country  must  have.  •  •  • 

The  press  release  explained  the  two  tier 
pricing  system  as  follows: 

Rule. — A  two-tier  pricing  system  is  pro- 
.vl4ed.  Producers  will  have  the  opportunity 
to  sell  "new  oil" — that  above  1972  production 
)efel8 — at  free  market  prices. 

Beaaon. — The  two-tier  pricing  system 
wklcb  allows  new  oU  to  be  scdd  at  higher 
prtoH  than  "old  oil"  la  expected  to  stimulate 
domestic  crude  oil  production  while  main- 
Uinlng  price  controls  on  oil  presently  being 
produced.  The  two-tier  system  will  encour- 
age Increased  Investment  in  domestic  explo- 
ration and  will  provide  an  economic  intentlve 
to  allow  the  recovery  of  a  larger  percentage 
of  oU  in  existing  reservoirs.  (2  Historical 
Working  Papers  on  the  Economic  StabUlza- 
tien  Program  Augiist  15.  1071  to  April  30, 
1974.  at  1259-60  ) 

There  was  no  discussion  of  the  term 
property  in  the  preamble  to  the  final  reg- 
ulations, but  a  definition  of  property 
w«s  Included  in  6  CPR  150.354  of  the 
August  17.  1973  final  regulations,  as  fol- 
lows: 

"Property"  is  the  right  which  arises  from 
a  lease  or  from  a  fee  interest  to  produce 
domestic  crude  petroleum.   (38  FR  22638.) 

Thus,  from  the  very  inception  of  the 
two  tier  pricing  system,  producers  were 
required  to  measure  current  monthly 
production  and  sale  of  crude  oil  from  a 
"property"  against  the  amoimt  of  crude 
ott  produced  and  sold  from  that  same 
"property"  in  the  same  month  of  1972, 
to  order  to  determine  the  amount  of  cur- 
roit  crude  oil  production  which  would  be 
subject  to  the  ceiling  price  rule. 

CLC  did  not  elaborate  on  the  rationale 
fcBT  the  two  tier  price  system,  beyond  the 
statements  quoted  above  concerning  the 
need  to  constrain  prices  while  at  the 
same  time  encouraging  increased  pro- 
«i«ctlon.  Thus,  CLC  perceived  its  statu- 
tory objective  as  primarily  to  control  in- 
flation with  what  was  envisioned  to  be  a 
short-term  program  under  authority  of 
the  Economic  Stabilization  Act  of  1970. 
That  Act  was  scheduled  to  expire,  as  it 
did,  eight  months  later,  on  April  30, 1974. 
fTHius,  for  example.  CLC  began  sector- 
br-flector  decontrol  on  October  25. 1973.) 


FEA  noted  in  the  April  13  Notice  with 
respect  to  this  consideration  that 

Because  the  Economic  Stabilization  Pro- 
gram was  always  intended  to  be  a  temporary 
program,  the  regulations  adopted  pursuant 
to  that  program  \^ere  designed  so  as  to 
acUieve  the  price  control  regulatory  objec- 
tives with  minimal  disruption  to  normal 
business  practices.  Thus,  a  definition  of  prop- 
erty was  adopted  to  serve  two  basic  purposes. 
First,  the  entity  was  Intended  to  be  one  for 
whkch  producers  would  in  their  normal  course 
of  business  maintain  production  records  so 
th»t  new  recordkeeping  or  data  collection  by 
the  producers  would  not  generally  be  neces- 
sary and  audits  for  compliance  purposes 
wcaild  be  facilitated.  Second,  the  entity  was 
detigned  to  serve  as  the  basic  building  block 
for  the  incentive  system  which  rewarded  in- 
creased or  new  production  from  a  property 
by  classifying  that  production  as  new  crude 
Oil.  (41  FR  16180.) 

It  should  be  noted  also  that  the  con- 
cept  of  a  "current  cumulative  deficiency" 
wis  also  incorporated  in  the  two  tier 
pricing  system  from  the  outset.  (Once 
new  crude  oil  had  been  produced  and  sold 
from  a  property,  and  current  production 
aad  sale  then  fell  short  of  1972  produc- 
tion and  sale  levels,  new  crude  oil  could 
n«t  thereafter  be  sold  from  the  property 
until  enough  production  in  excess  of 
1972  levels  hswi  been  sold  at  the  ceiling 
price  even  though  it  would  otherwise 
have  qualified  as  new  crude  oil  but  for 
the  requirement  to  make  up  the  cumula- 
tive deficiency.)  However,  the  cumulative 
deficiency  rule  was  not  a  significant  fac- 
tor in  the  early  months  of  the  two  tier 
system,  since  production  and  sale  levels 
in  late  1973  were,  in  general,  not  signif- 
icantly less  than  1972  levels. 

C.  Legislative  Background.— The  term 
"property"  gained  further  significance 
under  the  crude  oil  pricing  regulations 
with  the  advent  of  the  statutory  exemp- 
tion from  those  regulations  of  the  first 
sale  of  crude  oil  produced  from  stripper 
well  leases,  which  was  initially  provided 
for  by  the  Trans-Alaska  Pipehr^e  Au- 
thorization Act  ("TAPAA,"  Pub.  L.  93- 
153) ,  signed  by  the  President  on  Novem- 
ber 16,  1973.  The  exemption  was  imple- 
mented by  CLC  by  an  amendment  to  its 
r^ulations,  which  was  issued  November 
21,  1973  and  made  effective  as  of  Novem- 
ber 16.  1973  (38  FR  32494,  November  26, 
1973).  The  amendment  defined  "strip- 
per well  lease"  to  mean  a  "property"  (as 
previously  defined  in  the  two  tier  crude 
oil  pricing  regulations)  whose  average 
daily  production  did  not  exceed  the  qual- 
ifying limits  set  by  the  statute.  In  so 
doing,  CLC  stated: 

•  •  •  Pot  purposes  of  this  exemption,  tl»e 
term  "property"  Is  described  as  lieing  co- 
extensive with  tiiat  "property"  used  to  deter- 
mine 1972  base  production  control  levels, 
aa  mcJLsured  by  leases  in  existence  in  1972. 
This  narrow  definition  was  adopted  in  order 
to  comply  with  the  Concessional  Intent  ex- 
piessed  In  the  Conference  Report  which 
sl»ted  that  the  "Congress  specifically  in- 
tends thAt  the  regulations  shall,  among 
ottier  things,  prevent  any  'gerrymandering' 
oj  leasee  to  average  down  high  production 
wells  with  a  number  of  low  production 
stripper  wells  to  remove  the  hi^  produc- 
tion wells  from  price  ceilings"  (H.R.  Rep.  No. 
9^-824).  (38  FR  32405.) 


On  November  27,  1973,  the  Emergency 
Petroleum  Allocation  Act  erf  1973 
("EPPA,"  Pub.  L.  93-159)  was  enacted 
and  it  modified  the  test  for  stripper  well 
lease  qualification  from  one  based  on 
production  levels  during  the  preceding 
calendar  month  to  one  based  on  produc- 
tion levels  during  the  preceding  calendar 
year.  A  corresponding  change  in  the 
crude  oil  pricing  regulations  was  made 
by  CLC,  effective  November  27,  1973  (38 
FR  34464,  December  14,  1973) ,  but  in  all 
other  respects  the  definition  of  stripper 
well  lease  remained  as  initially  adopted. 

Section  4(e)(2)  of  the  EPAA  provided 
for  the  stripper  well  lease  exemption 
(until  its  repeal,  effective  February  1, 
1976,  by  the  Energy  Policy  and  Con- 
servation Act  and  read  in  part,  as 
follows : 

(A)  The  regulation  promulgated  under 
subsection  (a)  of  this  section  shall  not  apply 
to  the  first  sale  of  crude  oil  produced  in  the 
United  States  from  any  lease  whose  average 
dally  production  of  crude  oil  for  the  preced- 
ing calendar  year  does  not  exceed  ten  barrels 
per  well. 

(B)  To  qualify  for  the  exemption  under 
this  paragraph,  a  lease  m\ist  be  operating  at 
the  maximum  feasible  rate  of  production  and 
in  accard  with  recognized  conservation  prac- 
tices. 

Neither  the  EPAA  nor  the  TAPAA  in- 
cluded a  definition  of  the  term  "lease." 
The  most  extensive  legislative  history 
concerning  the  original  stripper  wdl 
lease  exemption  is  found  in  the  Confer- 
ence Report  accompanying  the  TAPAA. 

Although  the  Conferees  did  not  discuss 
the  meaning  of  the  term  "lease,"  they 
did  state: 

The  Congress  Intends  that  the  provisions 
of  tills  section  will  be  strictly  enforced  and 
regulated  by  the  administering  agency  to 
insure  that  the  limited  exemption  of  this 
class  of  wells  for  the  express  purposes  de- 
scribed above  is  not  in  any  way  broadened 
•  *  •  Congress  also  directs  that  the  admin- 
istering agency  shall  promulgate  regrOationfl 
to  implement  the  provlelons  of  this  section 
before  it  becomes  c^jeratlve.  The  Conferees 
expect  the  administering  agency  to  utilize 
State  data  regarding  production  volumes,  and 
to  provide  by  regulation  safeguards  against 
the  manipulation  of  gerrymandering  of  lease 
units  in  a  manner  that  evades  the  price  oon- 
trei  and  allocation  programs. 

These  regulations  shall  be  so  designed  as 
to  provide  safeguards  against  any  abuse, 
over-reaching  or  altering  of  normal  patterns 
of  ooerations  to  achieve  a  benefit  tinder  this 
section  which  would  not  otherwise  be  avail- 
able. Congress  specifically  Intends  that  the 
regulations  shall,  among  other  things,  pre- 
vent any  "gerrymandering"  of  leases  to  aver- 
age down  high  production  wells  with  a  num- 
twr  of  low  production  stripper  wells  to  re- 
move the  high  production  wells  from  price 
ceilings.  The. sole  purpose  and  objective  of 

this  Section  406  Is  to  keep  stripper  wells 

those  producing  less  than  ten  barrels  per 
day — In  production  and  to  Insure  that  the 
crude  oil  they  produce  continues  to  be  avaU- 
able  for  U.S.  refineries  and  U.S.  consumers. 
It  is  not  Intended  to  confer  any  benefit  on 
the  owners  and  operators  of  wells  producing 
in  excess  of  ten  barrels  per  day. 

The  Congress  also  Intends  that  the  regu- 
lations provide  appropriate  limitations  axMl 
provisions  In  the  definition  of  "lease"  to  In- 
sure that  an  administratively  workakble  sya- 
tem  is  established   which  does  xx>t  permit 
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abuse.  (Emphasis  in  original,  HA.  Rep.  No. 
624,  93d  Cong.,  1st  Bess,  at (1973) .) 

The  TAPAA  stripper  well  lease  ex- 
emption originated  with  a  floor  amend- 
ment that  was  introduced  by  Senator 
Bartlett  of  Oklahoma.  The  original  text 
of  the  amendment  provided  that : 

Those  oil  leases  whose  average  dally  pro- 
duction per  well  does  not  exceed  that  of  a 
stripper  weU  of  not  more  than' ten  barrels 
of  oil  per  day  shall  be  exempt  from  any  aUo- 
catlon  or  price  restraints.  •  •  •  (119  Cong.. 
Rec.  S13432  (daUy  ed.  July  14. 1973) .) 

In  explaining  this  amendment  Senator 
Bartlett  stated : 

So  if  the  stripper  producer  bad  production 
that  did  not  qualify,  he,  of  course,  would  not 
be  in  any  position  to  have  that  production 
exempted  from  price  controls.  It  is  done  on 
a  lease  basis,  becaxise  normally  aU  the  weUs 
on  one  lease  go  into  one  tank  or  on  a  several 
tank  basis.  So  If  It  Is  from  a  big  well,  the 
average  goes  away  [slcl  up. 

Incidentally,  when  subsidies  were  put  on 
[stripper  well  production]  during  World  War 
n,  that  went  beyond  just  a  lease  basis;  that 
was  done  on  a  field  basis,  because  It  is  easier 
to  do  aU  the  accounting  that  way.  But  In  this 
case,  it  Is  only  decided  on  a  lease  basis.  (Id. 
at  S13435,  remarks  of  Senator  Bartlett.) 

It  Should  be  noted  also  that  the  spon- 
sor of  the  amendment  understood  strU>- 
per  wells  typically  to  be  operated  by  in- 
dependent producers  pursuant  to  a 
lease: 

Large  oil  companies  have  few  stripper 
wells.  Because  of  their  higher  operational 
costs,  major  oU  companies  are  forced  to  aeU 
their  leases  to  Independents — who  can  oper- 
ate these  leases  for  a  longer  period.  (Id.  at 
S  13432.) 

The  legislation  which  became  the 
Emergency  Petroleum  Allocation  Act  of 
1973  ("EPAA")  originated  in  the  Senate 
where  a  bill  was  passed  on  June  5,  1973, 
containing  no  stripper  well  provision  of 
any  kind.  When  the  House  passed  a  Simi- 
lar version  of  the  emergency  petroleum 
allocation  measure  on  October  17,  1973, 
it  contained  a  "striw)er"  exemption  ap- 
plicable to  wells  rather  than  to  leases.  In 
the  Conference  Report  of  November  10, 
1973.  a  stripper  well  lease  provision  was 
substituted,  without  comment,  and  this 
provision  was  subsequently  adopted  by 
Congress  In  the  final  version  of  the 
EPAA  without  debate  or  comment  on  the 
meaning  of  "leases." 

The  general  legislative  silence  on  the 
meaning  of  stripper  well  "leases"  in  con- 
nection with  the  drafting  and  passage  of 
the  EPAA  can  therefore  be  explained 
only  by  the  fact  that  this  matter  was  de- 
cided lai'gely  in  connection  with  the 
TAPAA  companion  measui'e.  lliese  two 
statutory  stripper  well  lease  provisions, 
although  identical  insofar  as  the  con- 
cept of  "leases"  is  concerned,  contained 
certain  technicsd  differences.  Because  of 
the  use  of  the  same  language  in  both  en- 
actments concerning  "leases,"  however, 
the  legislative  hlstCH7  of  the  TAPAA  is 
relevant  and  applicable  to  the  meaning 
of  stripper  well  "leases"  under  the  EPAA 
and  the  implementing  CLC,  FEO,  and 
FEA  regulations. 

D.  Changes  Since  Adoption  of  the  Ttoo 
Tier  Crude  OU  Pricing  System. — Several 
Important    changes    in    circumstances 


have  occurred  since  the  initial  definitions 
of  "property"  and  "stripper  well  lease" 
were  adopted.  First,  with  the  passage  of 
time,  the  natural  decline  in  the  rate  of 
production  has  operated  to  make  the 
cumulative  deficiency  provision  of  the 
two  tier  pricing  system  increasingly 
more  significant.  Second,  the  initial  em- 
phasis of  CLC  on  restraining  prices  and 
controlling  inflation  has  tended  to  be  of 
lesser  significance  compared  with  the 
need  to  provide  effective  incentives  for 
increased  domestic  production  of  crude 
oil.  Third,  the  price  differential  between 
"old  crude  oil"  and  crude  oil  not  subject 
to  the  ceiling  price  limitation  has  In- 
creased dramatically,  from  modest  ini- 
tial levels  of  $.50  per  barrel  or  less,  to 
amoimts  of  $7.00  per  barrel  or  more.  TTie 
"old  crude  oil  allocation"  or  "entitle- 
ments" program  vras  instituted  in  re- 
sponse to  this  increased  price  disparity, 
and  since  November.  1974,  refiners  have 
been  required  to  have  an  "entitlement" 
to  refine  a  barrel  of  old  crude  oil.  with 
those  refiners  having  more  than  the  na- 
tional average  of  old  crude  oil  generally 
required  to  purchase  such  entitlements 
from  refiners  having  less  than  the  na- 
tional average  of  old  crude  oil.  Finally, 
enactment  of  the  EPCA  on  December  22, 

1975.  effectively,  changed  the  crude  oil 
pricing  program  from  one  which  was  ex- 
pected otily  to  be  temporary  to  one 
which  would  be  mandatory  for  at  least 
40  monttis. 

The  amendments  to  the  crude  oil  pric- 
ing regulations  adopted  to  Implement  the 
crude  oil  pricing  policies  of  the  EPCA 
are  Intended  to  refiect  these  changed  cir- 
cumstances. Under  the  two  tier  pricing 
system  as  revised  effective  February  1, 

1976,  existing  cumulative  deficiencies 
wero  eliminated  for  aU  properties.  Also, 
provisions  were  subsequently  added  to 
take  into  account  the  natural  rate 
of  production  decline  in  future  months, 
so  that  the  level  of  producUtm  which 
must  be  exceeded  before  crude  oil  pro- 
duced from  a  pr(H>erty  may  be  sold  at 
upper  tier  prices  (the  "base  production 
control  level")  may  be  adjusted  down- 
ward at  six  month  intervals.  These  pro- 
visions were  added  to  help  keep  the  in- 
centive of  higher,  upper  tier  prices  with- 
in the  reach  of  producers  of  most  prop- 
erties, so  that  measures  tsiken  to  increase 
rates  of  production  could  realistically  be 
expected  to  result  in  upper  tier  prices 
without  regard  to  the  time  that  has 
elapsed  since  the  initial  base  production 
control  levels  were  first  established.  Also, 
the  "released  crude  oil"  provisions  which 
were  included  in  the  initial  two  tier  pric- 
ing system  as  a  special  incentive  for  in- 
creased production  in  the  short  term 
were  eliminated  on  a  prospective  basis, 
and  base  production  control  levels  are 
now  determined  with  reference  to  the 
average  monthly  volume  of  "old  crude 
oil"  produced  and  sold  from  each  prop- 
erty in  1975. 

E.  General  Considerations. — Because 
the  considerations  involved  with  respect 
to  past  appUcations  of  the  term  "prop- 
erty" are  significantly  different  from  the 
considerations  involved  in  prospective 
applications  of  the  term,  FEA  has  con- 


cluded that  the  clarifications  that  are 
appropriate  with  respect  to  past  appli- 
cations of  the  term  are  likewise  different 
from  those  which  are  to  be  applied  on 
a  prospective  basis.  With  respect  to  past 
interpretations  FEA  Is.  of  course,  bound 
to  formulate  those  clarlflnations  which 
are  most  consistent  with  the  purpose 
and  intent  of  the  regulations  in  effect 
during  that  time,  whereas  with  respect  to 
future  applications  of  the  term,  FEA  en- 
joys greater  latitude  to  make  such  pro- 
spective adjustments  in  the  meaning  of 
the  term  as  will  best  suit  the  current 
objectives  of  the  two  tier  pricing  system. 
In  seeking  at  this  time  to  clarify  the 
meaning  of  a  term  that  has  been  so  wide- 
ly applied  for  almost  three  years.  FEA 
has  sought,  first,  to  determine  the  legal 
significance  of  the  words  used  to  define 
the  term  and,  second,  to  identify  and 
evaluate  the  extent  to  which  other  fac- 
tors (extrinsic  to  the  language  of  the 
definition  itself)  may  have  msule  it  in- 
equitable or  Impracticable  to  i4>ply  the 
literal  meaning  of  thnt  definition  in  cer- 
tain ciroumstances.  With  this  intention, 
and  based  upon  the  comments  received 
in  response  to  the  April  13  Notice,  there- 
fore. FEA  has  concluded  that  the  literal 
meaning  of  the  term  "property,"  as  de- 
fined by  FEA.  is  generally  to  be  imder- 
stood  as  synonomous  with  the  physical 
"tract"  or  "premises"  as  to  which  a 
working  interest  is  established  by  an  oil 
and  gas  lease,  or  by  a  fee  interest.  It  has 
also  concluded  that  in  certain  Instances 
it  is  permissible  to  segregate  the  inter- 
est so  described  for  purposes  of  delineat- 
ing &n  FEA  "property,"  while  in  other  in- 
stances the  aggregation  of  such  interests 
to    form    a    single    FEA    "property"  is 
appropriate. 

The  conclusion  that  the  term  "prop- 
erty" (i.e..  "the  right  which  arises  from 
a  lease  or  from  a  fee  Interest  to  produce 
domestic  crude  petroleum")  is,  in  the 
strictest  sense,  generally  synonymous 
with  the  tract  or  premises  as  to  which  a 
right  to  produce  exists  pursuant  to  an 
oil  and  gas  lease  or  a  fee  interest,  is 
based  in  large  measure  on  the  foregoing 
review  of  the  history  of  these  concepts. 
Although  the  evidence  is  not  unam- 
biguous. FEA  has  concluded  that  CLC  by 
its  definition  of  the  term  "property"  in- 
tended to  refer  to  the  premises  described 
in  the  oil  and  gas  lease  pursuant  to 
which  crude  oil  was  being  produced.  It 
also  appears  that  this  is  the  reasonable 
meaning  of  the  definition  that  CLC  used 
and  that  the  definition  should  have  been 
so  understood.  Thus,  when  CLC  first 
proixised  the  two  tier  concept,  it  de- 
scribed the  productive  entity  with  re- 
spect to  which  production  was  to  be 
mea<;ured  as  "a  particular  property  on 
which  the  producer  hsis  leased  produc- 
tion rights."  Use  of  the  phrase  "prop- 
erty on  which"  suggests  that  CLC  con- 
templated that  crude  oil  production 
would  be  measured  according  to  the  sur- 
face acreage,  or  "tract."  as  to  which  a 
prodiKer  had  obtained  production  rights 
through  an  oil  and  gas  lease.  (Such  leases 
typically  describe  the  premises  by  sur- 
face boimdaries.  although  they  may  also 
delineate  particular  undergroimd  strata 
as  to  which  rights  are  conferred.  (See, 
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When  the  two  tier  pricing  system  was 
adopted,  property  was  defined,  as  noted 
dbove.  as  "the  right  which  arises  from 
a  lease  or  from  a  fee  interest  to  produce 
domestic  crude  petroleum."  The  term 
lease"  has  been  generally  defined,  for 
purposes  of  oil  and  gas  law,  as  "(tlhe 
instrument  by  which  a  leas^old  or 
wort:lng  Interest  is  created  in  minerals. 

•  •  •"  Williams  and  Meyers,  Manual  of 
Oil  and  Oas  Terms  at  240-241  (3d  ed. 
1971).  "Working  interest"  has  been  de- 
fined, in  turn,  as  "(tlhe  operating  inter- 
est under  an  oil  and  gas  lease.  The  owner 
at  the  working  interest  has  the  excliisive 
light  to  exploit  the  minerals  on  the  land. 

•  •  •"  (Id.  at  511.) 

Inasmuch  as  the  lease  is  the  basic  doc- 
ument of  the  oil  and  gas  industry,  there 
abould  have  been  no  doubt  but  that  CIX; 
Intended  by  its  definition  of  property  to 
ii03lfy  the  premises  described  by  an  oil 
fltod  gas  lease  (or  by  a  deed,  in  those 
Qomparatively  few  instances  in  which 
the  operator  was  also  the  owner  of  the 
mineral  Interest)  .*  FEA  believes  that  this 
term,  which  has  generally  unif(M-m  his- 
toric meaning  throughout  the  crude  oil 
production  industry,  was  used  initially 
with  the  intention  and  expectation  that 
tt  would  provide  a  uniform  basis  for  ap- 
plication of  price  controls  throughout 
ttte  Industry  and  would  avoid  the  need 
flor  taking  into  account  the  varying  state 
Rgulatory  concepts  and  internal  systems 
of  accounting. 

Also  relevant  to  the  intent  with  which 
CLC  used  the  term  is  that  the  concept 
(tf  released  crude  oil  was  specifically  de- 
igned as  an  incentive  to  Increased  pro- 
duction over  a  relatively  short  time.  The 
Xiastest  means  of  increasing  production 
was  through  maximum  exploitation  by 
producers  of  tracts  subject  to  their 
working  interests — whether  by  applica- 
tion of  enhanced  recovery  techniques, 
le-working  of  wells,  or  by  re-completion 
of  wells  in  new  producing  formations. 
The  treatnient,  for  example,  of  separate 
reservoirs  subject  to  the  same  oil  and 
gas  lease  as  separate  properties  would 
have  been  inconsistent  with  the  objec- 
tive of  the  released  crude  oil  concept  to 
provide  producers  with  maximum  incen- 
tives to  exploit  to  the  fullest  extent  the 
tracts  which  were  subject  to  their  exist- 
ing rights  to  produce  crude  oil. 

The  evidence  with  respect  to  the  legis- 
lative treatment  of  the  term  "lease"  is 
not  inconsistent  with  this  conclusion. 
PEJA's  review  of  the  legislative  history  of 
the  stripper  well  lease  exemption  indi- 
cates that  the  sponsor  of  the  stripper 


'This  statement,  which  appeared  In  the 
August  20  Notice,  has  given  rise  to  questions 
concerning  Its  consistency  with  the  state- 
ment In  the  text  at  note  4  infra.  The  above 
statement  concerning  the  intended  meaning 
of  the  CLC  definition  wss  made  with  ref- 
erence to  what  FEA  regarded  as  the  vast  ma- 
jority of  Instances.  It  was  not  meant  to  pre- 
clude the  possibility  that,  In  certain  In- 
W>nce«,  M  discussed  more  fully  in  the  text 
hagtnntng  at  note  4  infra,  there  would  have 
iHan  oonalderable  doubt  as  to  the  Intended 
iwmng  of  the  term. 
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wdl  lease  exemption  used  the  "lease^  as 
the  unit  of  meastirement  simi^  because 
the  production  of  several  wdls  subject 
to  a  single  lease  Is  commonly  c<Mnmin- 
gted  in  one  or  more  storage  tanks.  He 
proposed  that  the  striiH>er  well  exemp- 
tkm  be  "decided  on  a  lease  basis,"  rather 
than  on  some  other  basis,  solely  because 
Gt  the  practical  neeessity  inherent  in  the 
common  collection  and  storage  systems 
in  use.  Thus,  a  well-by-well  measure- 
ment would  not  normally  be  possible  on 
the  one  hand  and,  on  the  other  hand, 
anreraglng  per-well  production  across  an 
entire  field,  to  the  extent  a  field  "went 
beyond"  or  was  broader  In  scope  than 
a  lease,  was  presumably  not  desirable 
because  it  would  in  some  cases  have  un- 
necessarily expanded  the  scope  of  the 
exemption  to  leases  that  were  not  mar- 
ginal and  in  other  cases  would  have  tm- 
necessarily  prevented  marginal  leases 
from  benefiting  from  the  exemption. 
The  term  "lease"  therefore  ai^iears  to 
have  been  regarded  as  the  most  appro- 
priate term  available  to  describe  an  in- 
terest that  would  typically  encompass 
more  than  a  "well"  but  less  than  a 
"field."  It  also  appears  that  the  term  was 
regarded  to  be  commonly  imderstood  as 
no  definition  was  included  in  the  Act. 

However,  notwithstajiding  the  strong 
support,  both  in  the  legislative  history 

Sad  elsewhere,  for  a  literal  biterpreta- 
on  of  the  definition  of  prtqjerty,  PELA 
has  determined  that  the  clarification  of 
past  aijplications  of  the  property  con- 
cept should  recognize  more  flexibility  be- 
cause of  a  variety  of  circumstances  un- 
der which  an  Interpretation  of  the  term 
property  that  was  limited  to  the  literal 
meaning  of  the  language  of  the  defini- 
tion would  be  inequitable.*  Several  ccm- 
siderations  led  to  this  conclusion. 

As  noted  in  the  foregoing  review  of 
the  concept  of  property  and  its  signifi- 
cance under  the  two  tier  price  system, 
the  term  "proiserty"  was  first  defined 
to  regulations  which  were  issued  on 
August  17.  1973,  and  became  effective  on 
August  19,  1973.  Thus,  producers  were 
required  immediately  (i.e.,  by  the  end 
of  August)  to  apply  the  new  definition 
to  their  particular  circumstances  to  de- 
termine whether  any  "new"  or  "re- 
leased" crude  oU  had  been  produced 
from  a  property  in  that  month.  While 
the  definition  of  the  term  appears  to 
have  been  premised  on  the  assumption 
that  it  would  provide  a  common  and 
easlly-tmderstood  basis  for  delineating 
appropriate  productive  entities,  com- 
ments received  in  this  and  other  pro- 
cieeding.s  indicate  that  there  have,  in 
fact,  been  many  differing  interpretations 
of  the  meaning  of  the  term  among  pro- 
ducers. 

With  respect  to  the  extent  to  which 
differing  and  possibly  conflicting  inter- 
pretations of  the  term  should  be  recog- 
nized by  FEA  as  consistent  with  the 
negulations,  it  must  be  recognized  that 
producers  had  no  detailed  guidance  ini- 
tially from  CLC,  PEO.  or  FEA  with  re- 
spect to  the  numerous  questions  that 
arose  with  respect  to  the  property  defi- 


*  8e«  note  3  supra. 


nition.  Ilie  first  ruling  cm  the  deflnltiaB 
of  property  was  not  issued  imtfl  August 
29.  1975  (FEA  Ruling  197S-15.  40  PR 
40832,  September  4,  1975).  Portber. 
when  the  CLC  definition  ci  property  bad 
to  be  adapted  by  producers  to  their  par- 
ticulEU*  circimistances  in  Ai^iust  1973,  the 
benefits  or  detriments  of  alternative  §4)- 
proaches,  to  the  extent  they  may  have 
been  considered,  would  have  been  per- 
ceived mtKh  differently  than  at  a  later 
time. 

It  should  be  recognized,  for  example, 
that  the  two  tier  pricing  system  Initisdly 
operated  genersdly  to  provide  an  eco- 
n(»nic  incentive  for  the  aggregation  of 
prodiKtive  entities  if  one  such  entity  was 
capable  of  productog  significantly  higher 
volumes  of  crude  (ril  than  it  produced  In 
1972.  This  is  because  there  had  not  yet 
been  time  for  significant  current  defi- 
ciencies to  accumulate  as  to  most  pro- 
ductive entities,  and  the  increased  pro- 
ducticHi  from  one  mtity,  if  siifBcltfit, 
would  serve  under  the  ^lecial  rriease  rule 
to  release  from  the  celling  price  rule 
crude  oil  from  other  i»'odtictlve  entities 
only  if  they  were  treated  as  part  of  the 
same  property.  Of  course,  to  the  extent 
that  any  cimiulative  deficiency  had  ac- 
crued at  that  date,  selective  segregation 
of  entitles  would  have  served  immedi- 
ately to  result  in  all  "new  crude  oU"  from 
any  separate  entity  with  respect  to  which 
production  was  just  being  initiated.  As  a 
general  matter,  however,  it  seems  un- 
just, with  the  benefit  of  hindsight,  to 
ascribe  now  improper  motivatlottt  to  ap- 
plications of  the  property  concept  which 
were  made  under  considerably  different 
circunistances  nearly  three  yean  ago. 

Also  favoring  a  more  fi^clble  Interpre- 
tati(m  of  past  a^iplications  at  the  term 
property  is  the  recdlty  of  several  signifi- 
cant consequences  attached  to  the  deter- 
minations that  have  been  made  with  re- 
spect to  the  meaning  of  the  term  "prxyp- 
erty."  Volumes  of  "old."  "new."  "re- 
leased," and  "stripper  well  lease"  crude 
oil  are  a  function  of  the  scope  of  the 
"property"  as  determined  by  the  pro- 
ducer. "Old"  crude  oil  vohmies.  thus  de- 
termined, have  been  certified,  and  en- 
titlements have  been  purchased  by 
refiners  with  respect  to  such  volumes. 
The  costs  of  the  crude  oil  and  entitle- 
ments to  refiners  have,  in  turn,  gen- 
erally been  passed  throvi^  in  prices 
charged  for  refined  products.  Revenues 
paid  to  producers  have,  in  like  manner, 
generally  been  used  to  pay  operating 
costs  or  to  initiate  enhanced  recovery  or 
new  exnloration  and  development,  and 
remitted  to  royalty  owners,  or  otherwise 
disposed  of.  In  addition,  since  f^bruary 
1,  1976.  the  "base  production  control 
level"  of  each  property  has  been  defined 
by  reference  to  the  volume  of  "old  crude 
oil"  produced  and  sold  from  the  prop- 
erty concerned  during  1975. 

PEA  recognizes  the  substantial  reli- 
ance that  has  been  placed  on  these  de- 
terminations by  irumerous  parties,  that 
there  is  no  basis  for  concluding  to  gen- 
eral that  such  determinations  were  other 
thsm  good  faith  attempts  to  comjdy  wttti 
the  regulations,  and  that  there  Is  a  sub- 
stantial need  for  a  meastzre  of  admlnto- 
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trative  finality  to  attach  to  as  maixy  of 
these  detenmnations  as  possible,  so  as 
to  avoid  substantially  dlsrupttre  retro- 
active adjustments. 

The  legislative  hlsttMT  of  ccmgreasional 
intent  with  respect  to  the  meaning  of 
"lease"  to  the  context  of  the  stripper 
well  lease  exemption  is  not  inconsistoit 
wiUi  the  need  to  afford  some  measure 
of  fiexibility  to  the  definition  of  the  term 
"property."  The  Conference  RepM^  ac- 
companying the  TAPAA  states  that 
"Congress  •  •  •  totends  that  the  reg- 
ulations provide  appropriate  limitations 
and  provisions  in  the  definition  of  "lease" 
to  insure  that  an  administratively  work- 
able system  is  established  which  does  not 
permit  -«a)use."  This  statement  clearly 
indicates  that  rigid  adherence  to  a 
"lease"  system  was  not  expected  and 
that  the  necessity  for  some  degree  of 
flexibility  to  defining  the  term  was  ac- 
knowledged. Consistent  with  this  totent, 
the  regulatory  definltkHi  of  a  stripper 
well  lease  provided  for,  among  other  un- 
derstandable exercises  to  flexibility,  to- 
cluslon  of  "fee  toterests"  withto  the 
meaning  of  the  statutory  term  "lease." 

The  strictures  to  the  Conference  Re- 
port on  the  subject  of  stripper  well  "ger- 
rymandering" do  not  contradict  this 
view.  The  <Mily  express  qualificaticm  on 
actovlnlstrative  flexibility  to  deftoing 
"lease"  would  seem  to  be  one  which 
would  be  present  by  implication  to  any 
event  (i.e..  that  the  admtolstratlve  treat- 
ment of  the  term  "lease" — as  to  any  other 
phase  of  administering  the  stripp^  well 
exemption— miist  not  \)e  such  as  to  per- 
mit abuse  of  the  exemption). 

On  the  other  hand,  PEA  does  not  re- 
gard its  ability  retroactively  to  provide 
for  a  more  flexible  toterpretatlon  of  the 
term  prc^jerty  to  be  unqiialtfled.  Prin- 
ciples of  equity  generally  favor  that  those 
who  are  similarly  situated  receive  com- 
parable treatment.  In  this  regard,  it 
would  be  particularly  toappropriate  for 
those  producers  which  cloeidy  adhered  to 
the  regulatory  definition  of  the  term 
"property"  to  be  treated  much  less  f avw- 
ably  than  those  producers  which  toter- 
preted  the  term  to  a  less  formal  manner. 
Moreover,  PEA  is  also  ccmcemed  that 
unwarranted  departures  from  its  regula- 
tions not  be  permitted  and  that  the  to- 
terests of  consumers  to  full  and  fair  en- 
forcement of  the  price  controls  on  crude 
oil  be  adequately  protected. 

Accordingly.  Uie  detailed  discussion 
setting  forth  the  pn^^er  clariflcatioQ  of 
past  appUcatioDS  of  the  property  con- 
cept to  the  following  Section  n.  P.  repre- 
sents FElA's  attempt  to  strike  an  appro- 
priate balance  between  the  forcfioing 
considerations  as  to  a  Uteral  toterpre- 
tatlon of  the  term  property  vls-a-vls  a 
more  fiexiUe  tot^iuretation  which  takes 
toto  account  factors  extrinsic  to  the  lan- 
guage of  the  definition  itself. 

PEA  believes  that  the  clarifications 
first  announced  on  Ai«ust  20,  1976  and 
set  forth  to  this  Ruling  are  consistent 
with  the  practices  that  have  been  fol- 
lowed by  the  substantial  majority  oi  pro- 
ducers. However,  to  the  extent  that  these 
clariflcatlops  would  permtt  any  producer 
to  calculate  larger  volumes  of  "new."  "re- 


leased," or  "stripper  well  lease"  crude 
oil  than  were  calculated  and  certified  to 
prior  months,  no  recertiflcatlons  of  addi- 
tional volumes  will  be  permitted.  Such 
recertifications  will  be  considered,  if  at 
all.  only  on  a  case-by-case  basis  on  nor- 
mal  grounds   ctf   inequity   or   hardship 
through  the    PEA    exceptions    process. 
FEA  is  aware  that  to  so  affordtog  sig- 
nificance to  differing  good  faith  defini- 
tions of  prcHJerty  that  have  beoi  adopted 
by  producers,  similarly  situated  persons 
will  to  some  Instances  be  treated  dif- 
ferently under  the  regulations.  This  fact 
is,  however,  counterbalanced  to  PEA's 
view  by  the  need  for  the  greatest  pos- 
sible measure  of  admtolstratlve  finality 
to  be  afforded  the  determinations  al- 
ready made  as  to  volumes  of  old  crude 
oil.  Appropriate  compliance  actions  will, 
of  course,  be  taken  with  respect  to  appli- 
cations of  the  t«m  property  w^ich  are 
not  consistent  wtth  the  clarifications  set 
fOTth  hereto,  to  the  extent  that  they  have 
resulted  to  the  certification  of  greater 
vohmies  of  new  or  upper  tier  crude  oil 
thaji  is  permitted.  PEA  reserves  the  riRht 
to  such  ccHnpHance  actions  to  determine 
whether  any  misapplication  of  the  "prop- 
erty"  concept,   which   resulted   to   im- 
proper classiflcatlon  of  lower  tier  crude 
oil  as  upper  tier  crude  oil  to  a  particular 
purchaser,   also  resulted   to   that  par- 
chaser   receiving   8it   lower   tier   prices 
other  vohmies  of  crude  oD  that  could 
properly  have  been  certified  as  upjper  tier 
crude  oil.  In  such  cases,  and  to  the  con- 
text of  formal  compliance  action  (i.e..  by 
remedial  order  or  consent  order).  PEA 
may  permit  the  producer  to  recertify 
such  amounts  of  crude  oil  mistakenly  to- 
voiced  as  lower  tier  crude  oil.  but  only 
to  the  extent  that  additional  funds  due 
the  producer  because  of  such  recertlflca- 
tlon  do  not  exceed  refunds  due  to  the 
purchaser  because  of  sales  of  crude  oU 
by  tlxe  producer  at  prices  to  excess  of  the 
aix>r(»n1ate  celllns  prices. 

P.  Past  AppliaUiont  of  the  Term 
"Property."  The  issues  with  respect  to 
past  applications  of  the  term  property 
may.  for  purposes  of  nrnvenience,  be  gen- 
erally divided  toto  three  categories:  (1) 
Those  tovolvtog  the  deltoeation  of  the 
premises  which  are  subject  to  a  single 
"right  to  produce"  pursuant  to  a  lease  or 
fee  toterest,  (2)  Those  tovolvlng  the  ag- 
gregation of  two  or  more  sucli  premises, 
and  (3)  Those  tovolvlng  the  segregation 
of  such  premises  subject  to  a  single  "right 
to  produce." 

(1)  77i«  right  to  produce.  PEA  Ruling 
1975-15  made  it  clear  that  the  property 
concept  is  one  that  begins  with  "the  right 
to  produce  crude  olL"  CtHislstent  with 
the  discussion  above  of  the  common 
meaning  of  that  term  as  being  genovlly 
synonymous  with  the  concept  of  "work- 
ing toterest."  the  analysis  of  property 
will  general^  begto  with  Identi^rtog  the 
one  (»  more  "premises"  or  "tracts"  de- 
scribed to  the  instrument  that  confers 
the  right  to  produce.  Generally  speak- 
ing, except  to  those  cases  where  the  rlidit 
to  produce  is  conveyed  separately  with 
respect  to  separate  horizontal  strata,  the 
"premises"  ae  to  which  the  right  to  pro- 
duce exists  will  generally  be  described  to 


terms  of  surface  acreage — commonly  re- 
ferred to  as  a  "tract."  In  those  instances 
to  wliich  producticm  is  undertaken  by 
the  owner  of  the  mtoeral  toterest  to  fee, 
rather  than  by  a  lessee,  the  instrument 
conveying  the  fee  toterest  will  similarly 
describe  the  premises  typically  to  terms 
of  suriace  acreage,  also  referred  to  as  a 
"tract."  The  terms  "premises"  and 
"tract"  are  both  used  here  to  refer  to 
the  physical  limits  as  to  which  a  right  to 
produce  exists.  Stoce  "tract"  implies  sur- 
face acreage,  whereas  "premises"  is  not 
so  limited  (but  also  signifies  use  of  three 
dlmensicKial  boundaries) ,  the  latter  term 
is  preferred. 

Difficult  issues  can  arise  with  respect  to 
construtog  a  lease  or  deed  to  deltoeate 
the  one  or  more  premises  as  to  which  a 
"right  to  produce"  exists  under  that  to- 
strument.  TMs  can  occur,  fcH*  example, 
where  a  lease  conveys  a  right  to  produce 
with  respect  to  descrtt>ed  premises,  but 
imposes  differing  or  special  rights  or  ob- 
ligations with  respect  to  the  development 
of  and  prodtictlon  from  particular  por- 
tions of  the  deseriljed  premises.  Gener- 
ally speaking,  where  the  rights  or  duties 
created  under  a  stogie  instrument  are 
significantly   different  with   respect   to 
particular  identified  portions  of  a  de- 
scribed premises,  where  a  producer  has 
to  good  faith  relied  upon  svich  differences 
to  its  exploration  and  dcvelo{»nent  activ- 
ities, and  where  the  producer  has  con- 
sistoitly  and  historically  accounted  for 
such  portions  separately,  PEA  will  permit 
the  lease  craicemed  to  be  considered  as 
havtog  established  more  than  a  stogie 
"right  to  produce"  and.  consequently, 
more  than  a  stogie  property.  Thus,  for 
example,  where  the  time  withto  which  a 
lessee  is  obligated  to  begto  production 
activities  varies  as  to  specified  imrtions  of 
a  particular  tract,  those  portions  of  the 
tract  would  be  subject  to  dlffaing  "rights 
to  produce."  and  hence,  could  constitute 
separate  "properties." 

(2)  Seirregation  of  Premises  Subject 
to  a  Single  Right  to  Produce.  More  com- 
plex Issues  are  posed  with  respect  to  the 
extent  to  i^ilch  the  premises  subject  to 
a  single  right  to  produce  may  appro- 
priately be  subdivided  to  form  separate 
"properties."  As  noted  above,  there  are 
instances  to  which  a  single  lease  may 
create  several  distinct  "rights  to  pro^ 
diice"  with  respect  to  spectfiM  portions 
of  the  premises  described  thereto.  And  as 
discussed  below,  the  aggregation  (with 
premises  subject  to  other  rights  to  pro- 
duce) of  less  than  all  of  the  premises 
covered  by  a  single  right  to  produce  may 
result  to  the  subdivision  of  the  premises 
formerly  subject  to  a  single  right  to 
produce  toto  at  least  two  properties — 
the  portion  which  has  been  aggregated 
and  the  portion  which  remains.  There 
are.  however,  still  further  instances  to 
v^ch  segregation  toto  one  or  more 
properties  of  a  premises  subject  to  a 
single  right  to  produce  appears  to  have 
been  appropriate  under  the  existtog 
regulations. 

a.  Non-contiguous  tracts.  One  such 
Instance  Is  to  the  case  of  non-contiguous 
tracts.  Particularly  to  the  case  of  fee 
toterests.  but  also  to  the  case  of  certato 
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large  leases  (typically  old  leases),  a 
single  Instrument  may  convey  a  single 
undifferentiated  right  to  produce  with 
respect  to  multiple,  non-contiguous 
tracts,  which  may  be  located  at  great 
distances  from  one  another.  In  all  cases 
in  which  it  can  be  shown  that  such  non- 
contiguous tracts  were  developed  and 
produced  separately,  and  where  they 
have  historically  and  consistently  been 
accounted  for  as  separate  properties, 
P'EA  will  continue  to  permit  them  to  be 
so  regarded.  The  basis  for  this  deter- 
mination is  principally  that  FEA  under- 
stands this  to  have  been  a  consistent  and 
historic  practice  and  one  which  was  fol- 
lowed to  conform  the  treatment  of  the 
atypical  situation  of  multiple  tracts  sub- 
ject to  a  single  Instrument  to  that  af- 
forded In  the  more  typical  situation  of  a 
single  tract  subject  to  a  single  lea.se. 

b.  Very  large  tracts.  Another  such  In- 
stance Is  In  the  case  of  very  large  tracts 
which  are  subject  to  a  single  right  to 
produce.  Although  this  problem  appears 
to  exist  mainly  with  respect  to  large 
fee  interests,  it  also  obtains  with  respect 
to  certain  large  leases,  particularly  those 
granted  many  years  ago  by  Federal  and 
state  governments.  As  noted  above,  the 
modem  oil  and  gas  lease  typically  con- 
veys a  right  to  produce  which  must  be 
exercised  within  a  specified  period  in 
order  for  production  rights  to  be  retained 
by  the  lessee.  The  objective  of  the  lessor 
Is  to  obtain  production  In  a  specified 
area  within  a  specified  time.  Accordingly, 
most  oU  and  gas  leases  confer  a  right  to 
produce  as  to  an  area  within  which  ex- 
ploration and  development  by  the  lessee 
can  reasonably  be  expected  within  a 
reasonable  time — five  years  is  typical. 

Owners  of  mineral  Interests  in  fee 
which  undertake  their  own  exploration 
and  development  activities  are  not,  of 
course,  bound  by  any  lease  obligations 
with  respect  to  the  time  within  which 
such  activities  must  take  place.  Ac- 
cordingly, exploration  and  development 
of  a  large  fee  Interest  may  take  place 
over  an  extended  period  of  time,  in 
much  the  same  manner  as  if  several 
leases  had  been  conv^ed  with  respect 
to  particular  areas  and  time  periods. 
'  Similarly,  with  respect  to  large  leases,  a 
comparable  form  of  phased  development 
may  have  taken  plsu^.  Indeed,  as  to  cer- 
tain large  govenunent-granted  leases,  a 
"selection"  process  has  been  employed, 
whereby  only  with  respect  to  those  por- 
tions of  the  lease  that  are  developed  does 
the  lessee  retain  production  rights.  In 
sxich  cases,  the  right  conveyed  by  the 
Initial  "lease"  is  more  In  the  nature  of 
a  right  to  explore,  which  ripened  Into 
a  right  to  produce  those  areas  that  the 
lessee  has  developed  In  a  timely  fashion. 

In  order  to  treat  holders  of  large  tracts 
subject  to  a  single  right  to  produce — 
whether  by  a  lease  or  by  fee  interest — 
In  a  maimer  that  is  comparable  to  the 
treatment  of  those  who  hold  a  right  to 
produce  under  the  more  limited  typical 
modem  oil  and  gas  lease  which  covers  a 
lesser  area,  FEA  has  concluded  that  sep- 
arate geological  formations  subject  to 
tbe  same  right  to  produce  which  have 
been  develcHied  and  produced  separately, 


and  which  have  historically  and  con- 
sistently been  accounted  for  separately 
may  continue  to  be  so  regarded. 

c.  Partial  umtUation  or  other  aggre- 
gation of  interests.  It  Is  not  uncommon 
for  less  than  the  total  premises  subject 
to  a  right  to  produce  to  be  unitized  or 
otherwise  aggregated  with  all  or  por- 
tions of  premises  subject  to  other  rights 
to  produce,  to  form  a  single  "property," 
leaving  the  balance  of  the  premises  for- 
merly subject  to  a  sln^e  right  to  pro* 
duce  not  aggregated  with  any  other  such 
rights.  The  portion  of  the  premises 
which  Is  not  aggregated  is  appropriately 
recognized  as  a  property  separate  and 
apart  from  the  portion  of  the  premises 
which  has  been  aggregated  with  other 
rights  to  produce. 

In  some  cases,  FEA  understands  that 
the  inclusion  of  the  so-called  "Pugh" 
clause  In  a  lease  would  operate  to  cre- 
ate a  separate  and  distinct  right  to  pro- 
duce with  respect  to  the  non-imitized 
portion  of  ^he  premises  subject  to  that 
lease,  by  stating  that  production  from 
the  unitized  portion  of  a  lease  will  not 
serve  to  fulfill  the  lessee's  production 
obligations  with  respect  to  the  non- 
unitized  portion.  Thus,  the  two  portions 
of  the  lease  including  such  a  clause 
would  become  separate  properties  by  the 
terms  of  the  lease  itself.  However,  even 
where  such  a  clause  Is  not  Included,  FEA 
has  concluded  that  treatment  of  the 
non-unitized  portion  of  the  premises  ae 
a  separate  property  is  appropriate. 

d.  Severance  tax  or  royalty  ovmer  ac- 
countability. Another  instance  in  which 
segregation  of  a  premises  subject  to  a 
single  right  to  produce  is  Appropriate  is 
where  the  production  from  identifiable 
portions  of  the  premises  is  required  to 
be  measured  and  accounted  for  sepa- 
rately for  purposes  of  determining  sev- 
erance tax  liability  or  for  purposes  of 
accounting  to  royalty  owners.  F^A  hae 
concluded  that  where  the  payment  of 
revenues  to  State  tax  authorities  or  to 
royalty  owners  requires  separate  ac- 
counting for  production  from  Identified 
portions  of  a  premises  subject  to  a  single 
right  to  produce,  and  where  such  por- 
tions of  the  premises  have  consistently 
and  historically  been  treated  as  sepa- 
rate properties,  such  separate  treatment 
may  appropriately  be  continued. 

e.  Other  segregation  not  permitted.  The 
most  complex  and  apparently  controver- 
sial issue  with  respect  to  segregation  of 
a  premises  subject  to  a  single  right  to 
produce  has  to  do  with  production  from 
separate  "reservoirs."  FEA  has  studied 
this  issue  at  considerable  l«3gth  but  has 
been  tmable  to  find  a  solution  which  Is 
likely  to  be  satisfactory  to  all  parties 
concerned.  P'EA  has  concluded  on  tlie 
basis  of  the  review  of  the  legislative  and 
regulatory  hist(H7  and  the  general  con- 
siderations outlined  above  that  a  prem- 
ises which  contains  multiple  reservoln 
but  which  Is  subject  to  a  single  right  to 
produce  may  not.  simply  by  virtue  of  tbe 
existence  of  s^^arate  reservoirs,  be 
treated  as  comprising  multiple  "proper- 
ties." 

FEA  does  not  believe  that  Qie  language 
of  the  definition  of  the  existing  tern 


"property"  can  be  construed  to  mean  that 
production  from  separate  reservoirs  sub- 
ject to  the  same  working  interest  would, 
simply  by  virtue  of  the  fact  that  the 
several  reservoirs  have  been  developed 
and  produced  separately,  be  regarded  as 
production  from  separate  properties. 
(Producers  have  been  on  express  notice 
of  this  at  least  since  the  issuance  of  FEA 
Ruling  1975-15  on- August  29,  1975.) 
Moreover,  any  producer  which  adopted 
a  reservoir-by-reservolr  approach  to  the 
definition  of  property  (and,  hence,  to  the 
computation  of  amounts  of  "new"  and 
"released"  crude  oil)  would  typically 
have  been  in  a  positicm  to  achieve  greater 
benefits  under  the  price  regulations  over 
the  past  three  years  than  those  producers 
who  took  the  approach  of  aggregating 
production  from  all  reservoirs  subject  to 
the  same  right  to  produce,  as  required 
under  the  regiilations.  At  least  until 
February  1,  1976,  any  producer  that 
treated  each  reservoir  as  a  separate 
property  automatically  would  have  ob- 
tEdned  "new"  crude  oil  whenever  produc- 
tion was  obtained  from  a  new  reservoir. 
Producers  using  the  lease  approach,  on 
the  other  hand,  were  required  first  to  ex- 
ceed 1972  levels  of  production  from  the 
lease  concerned  before  any  production 
from  a  new  reservoir  would  be  regarded 
as  "new"  crude  oil.  FEA  has  unfortu- 
nately not  been  able  to  obtain  any  ap- 
proximation of  the  extent  to  which  pro- 
ducers have  actually  adopted  a  reservoir- 
by-reservolr  definition  of  property. 

Under  these  circumstances,  PEA  has 
concluded  that  it  would  be  inequitable  to 
permit  producers  who  toc^  an  expan- 
sive— and,  in  FEA's  view,  unwarranted — 
view  of  the  meaning  of  the  term  property 
to  obtain  benefits  that  were  not  afforded 
to  producers  who  adhered  closely  to  the 
regulations.  Thus,  PEIA  has  concluded 
that  seiwrate  reservoirs  which  are  sub- 
ject to  the  same  right  to  produce  will 
generally  not  be  treated  as  separate 
properties  prior  to  September  1,  1976.* 

There  are,  however,  instances  in  which, 
for  a  variety  of  reasons.  It  would  have 
been  impracticable  or  inequitable  for 
producers  not  to  have  treated  separately 
production  from  a  separate  reservoir  or 
reservoirs.  Those  Instances  of  which  FEA 
is  aware  have  been  noted  above.  There 
may  well  be  other  instances  of  which  FEA 
is  not  aware,  but  which  may  be  appro- 
priately addressed  In  subsequent  rulings, 
as  they  becrane  known.  TTie  mere  exist- 
ence of  separate  reservoirs  and  the  re- 
quironent  to  report  separately  the  pro- 
duction from  such  reservoirs  in  itself  will, 
however,  only  suffice  to  permit  separate 
property  treatment  if  the  producer  has 
applied  for  exceptions  relief  and  has  been 
permitted  to  use  such  a  definition  in 
order  to  avoid  serious  hard;^lp  or  gross 
inequity. 

(3)  Aggregation  of  "Rights  to  Pro- 
duce." The  aggregation  of  sejiarate 
"rights  to  produce"  pursuant  to  a  uniti- 
zation agreement  was  discussed  In  FEA 
RuUng  1976-15.  There  are.  however, 
other  circunxstances  under  which  sepa- 


■ItaUelaed  I«xiguag«  appcfu«d  in  August  SO 
Rotloe  ma  "under  ezlstiog  regxUatlons." 
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rate  rights  to  produce  may  appropriately 
be  aggregated,  pursuant  to  either  volun- 
tary or  involuntary  arrangemoits. 

Thus,  for  example,  various  parties  may 
hold  partial  vmdivided  interests  In  the 
right  to  produce  crude  oil  from  a  i>artic- 
ular  tract.  Whether  voluntarily  through 
a  point  operating  agreement  or  othCT 
type  of  agreement,  or  pursusmt  to  com- 
pulsory state  regulations,  such  undivided 
interests  in  the  right  to  produce  from  a 
tract  must  typically  be  aggregated  before 
production  can  begin.  Under  such  cir- 
cumstances, no  apparent  purpose  woiild 
be  served  by  requiring  property  deline- 
ations to  be  carried  back  to  the  individ- 
ual partial  undivided  interests  which 
have  been  aggregated  in  order  to  perfect 
the  right  to  produce. 

Another  instance  in  which  rights  to 
produce  may  be  aggregated  occurs  where 
the  premises  subject  to  such  rights  are 
required  to  be  combined  by  a  state  reg- 
ulatory agency  as  a  condition  to  the  op- 
eration of  production  activities.  Thus,  for 
example,  in  Louisiana  the  state  regula- 
tory agency  will  compel  a  "ujilt"  to  be 
formed  by  the  owners  of  the  tracts  with 
respect  to  the  surface  area  which  over- 
lies the  portion  of  a  reservoir  that  may 
be  efficiently  drained  by  a  single  well, 
provided  the  owners  of  at  lesist  75  per- 
cent of  the  surface  area  agree  to  the  for- 
mation of  a  unit. 

Similarly,  in  states  that  maintain 
spacing  requirements  for  oil  wells,  in- 
dividual rights  to  produce  may  need  to 
be  combined,  whether  voluntarily  or  In- 
voluntarily, before  a  single  well  may  be 
drilled  and  the  right  to  produce  made 
effective.  Such  iiggregations  of  rights 
to  produce  (sometimes  known  as  "drill- 
ing units")  are  also  appropriately  recog- 
nized as  single  "properties." 

(Generally  speaking,  FEA  will  follow  a 
liberal  policy  with  respect  to  the  aggre- 
gation of  ri^ts  to  produce  which  will  be 
permitted  to  be  treated  as  a  single  "prop- 
erty" as  long  as  a  bona  fide  reason  for 
the  aggregation  can  be  demonstrated  by 
the  producer. 

III.  The  Definition  of  "Posted  Price" 

FEA  price  regulations  employ  histori- 
cal crude  oil  posted  prices  as  references 
for  determining  lower  and  upper  tier 
ceiling  prices,  with  lower  tier  ceiling 
prices  determined  by  reference  to 
the  highest  posted  price  for  the  same 
grade  of  crude  oil  in  the  same  or  near- 
est field  on  May  15,  1973,  plus  a  per- 
barrel  incrranent,  and  with  upper  tier 
ceiling  prices  determined  by  reference 
to  the  highest  posted  price  for  the  same 
grade  of  crude  oil  in  the  same  or  nearest 
field  on  September  30,  1975,  less  a  per- 
barrel  increment. 

The  definition  of  "posted  price"  was 
adopted  by  the  Cost  of  Living  Council  on 
November  30,  1973,  and  has  remained 
substantially  unchanged  since  that  time : 

"Posted  price"  means  a  written  statement 
of  crude  petroleum  prices  circulated  public- 
ly among  seUMs  and  buyers  of  crude  i>etro- 
leum  In  a  particular  field  in  accordance  wltti 
historic  practices,  and  generally  known  by 
sellers  and  buyers  within  the  field.  (38  FR 
33S77  at  33678,  Decembn  S,  1873.) 


Although  FEA  has  imtil  this  time  issued 
no  Interpretive  ruling  with  respect  to  this 
definition,  the  posted  price  concept  has 
served  as  the  basis  for  determining  lower 
tier  ceiling  prices  for  neai-ly  three  years. 
On   February    1,    1976,   in   connection 
with  the  first  stage  of  rulemaking  pro- 
ceedings to  implement  the  crude  oil  pric- 
ing policy  of  the  EPCA,  the  FEA  rejected 
its   proposal    c41    PR   1564,  January   8, 
1976)    to   determine   upper  tier  ceiling 
prices  by  reference  to  actual  transaction 
prices,  and  decided  instead  to  determine 
upper  tier  ceiling  prices  with  reference  to 
highest  posted  prices  on  September  30, 
1975.  Most  of  the  comments  submitted  in 
the  first  stage  proceeding  indicated  that 
postings    were   prevalent   in    September 
1975,  and  suggested  that  the  use  of  field- 
wide   September   postings   would   avoid 
other  difficulties  inherent  in  FEA's  pro- 
posal to  base  UOT>er  tier  ceiling  prices 
upon  actual  transactions  (e.g.,  the  need 
to  establish  a  price  where  there  had  been 
no  production  and  sale  of  crude  oil  from 
the    property    concerned   in   September 
1975). 

After  publication  of  the  February   1 
amendments,    however,     a    substantial 
niunber  of  inquiries  were  received  by  FEA 
relative  to  the  correct  application  of  the 
posted  price  concept  to  the  determina- 
tion of  upper  tier  ceiling  prices.  (To  a 
much  lesser  extent,  inquiries  were  also 
received  relative  to  the  posted  price  for 
purposes  of  determining  lower  tier  ceil- 
ing prices.  However,   the  problem  was 
said  to  be  not  as  prevalent  with  respect 
to  lower  tier  ceiling  prices  due  to  the 
relative  imiformity  of  crude  oil  prices  in 
May   1973.)    Accordingly,  FEA  solicited 
comments  in  the  April  13  Notice  in  order 
to  determine  whether  any  clarifications 
were  necessary  with  respect  to  the  defini- 
tion of  posted  price.  Notwithstanding  the 
clearly  expressed  purpose  of   soliciting 
comments   in   this   regard,   however,   a 
large  number  of  written  as  well  as  oral 
comments  suggested  that  FEA  either  (1) 
Depart  from  the  posted  price  concept  in 
favor  of  the  actual  transaction  approach 
that  was  specifically  rejected  on  February 
1,   or    (2)    Interpret  the  definition  of 
"highest  posted  price"  as  the  "highest 
prevailing  price,"  so  as  to  include  within 
the  definition  actual  transaction  prices 
that  prevailed  on  September  30,  1975.  On 
August  20,  1976  after  consideration  of  aU 
the   written   and   oral   comments,  FEA 
determined  that  amendments  to  the  cur- 
rent definiticm  of  "posted  price"  were  un- 
necessary. The  following   clarifications 
should  resolve  smy  confusion  that  persists 
with  respect  to  the  posted  price  con- 
cept. 

Prior  to  the  implementation  of  price 
controls  by  C7LC,  the  traditional  and  his- 
torical operati(xi  of  the  crude  oil  market 
included  the  use  of  posted  field  prices,  a 
mechanism  well  known  among  buyers 
and  s^ers  of  crude  oil  throughout  the 
world  as : 

The  announced  price  at  which  a  crude  oil 
purchaser  will  buy  the  oU  (of  spedfled  qual- 
ity) from  a  field.  At  one  time,  tbe  price  was 
actuaUy  announced  by  a  statement  posted 
In  the  field.  [More  recently],  tbe  annoonce- 
tnent   is   usually   made  in   the  newspepeia. 


{WilUams  and  Meye>s.  yfanual  of  Oil  and  Gas 
Tenns  at  3»9.i 

The  general  practice  among  principal 
purchasers  has  been  periodically  to  issue 
PHice  bulletins,  which  are  widely  circu- 
lated to  the  pubUc.  announcing  the  price 
that  that  particular  purchaser  would 
pay  for  a  particular  grade  crude  oil  in  a 
particular  location. 

It    was    in    this    context    that    CLC 
adopted  the  two  tier  pricing  system  in 
August  1973.  In  the  Notice  of  Proposed 
Rulemaking  issued  on  July  19,  1973.  CLC 
indicated  that  the  ceiling  price  for  crude 
oil  was  to  be  "the  price  posted  on  May  15, 
1973  for  each  grade  of  petroleum  from 
each  particular  field."   (38  PR  19464  at 
19467,  July  20.  1973.)    The  posted  price  ■, 
concept  was  selected  because  the  ready 
availability    of    price    bulletins    (which 
were  understood  to  be  in  normal  circu- 
lation in  May  1973)  provided  a  mecha- 
nism whereby  producers  and  purchasers 
alike  could  be  able  to  determine  tiie  ceil- 
ing price  for  any  grade  crude  oil  in  any 
particular  field.   Moreover,   tbe  use   of 
price  bulletins  avoided  the  enoraious  ad- 
ministrative complexity  ot  having  to  es- 
tablish celling  prices  that  would  main- 
tain traditional  gravity  and  quality  price 
differentials. 

Although  the  August  17  '973  Subpart 
L  Petroleum  Prico  Regulaiions  did  no* 
contain  a  definltlcm  of  posted  price,  a 
deflnitioa  was  adopted  hy  CIC  on  No- 
vember 30,  1973  to  make  it  clear  "titat  a 
posted  price  must  be  a  publicly  circulated 
written  offCT  to  purchase."  (Emphasis 
added.  38  PR  33577  at  33578,  Dec«nber 
6.  1973.) 

While  the  CLC  definition  did  not  re- 
quire the  formality  of  a  printed  price 
bulletin  such  as  is  ixiblished  by  major 
purchasers,  the  CUC  did  require  the  for- 
mality of  a  "pubUcly  circulated  writtep 
offer."  Tlie  requirement  that  the  offer 
be  in  writing  eliminates  verbal  offers,  and 
the  requirement  that  the  written  offer 
be  pubUcly  circulated  eliminates  offers 
(even  though  written)  to  specified  pro- 
ducers. Accordingly,  other  thsui  the  pub- 
lished price  bulletins  of  the  type  tradi- 
tionally issued  by  major  oil  companies. 
FEIA  will  only  recognize  as  a  "posted 
price"  writtMi  offers  to  purchase  only 
so  long  as  they  were  bona  fide  public  of- 
fers of  general  applicability  to  crude  oil 
pnxiucers  in  the  field.  For  examjde,  a  let- 
ter frcKn  a  purchaser  to  all  crude  oU 
producers  in  a  field  or  in  an  area  would 
constitute  a  posted  price  if  the  letter  was 
understood  by  prodiwers  and  the  pur- 
chaser to  be  a  bona  fide  offer  to  purchase 
from  all  producers  in  that  field  cw  area. 
A  written  contract,  of  course,  would  not 
qualify  as  a  posted  price  because  it  rep- 
resents an  agreement  between  a  buyer 
and  specific  producer,  not  a  bona  fide 
offer  to  purchase  from  all  producers. 

Accordingly,  in  determining  the  "high- 
est posted  price,"  a'producer  should  first 
determine  which  offers  qualify  as  posted 
prices  under  the  definition  as  interpreted 
above.  The  next  inquiry  is  Into  which  of 
those  posted  prices  were  on  September 
30.  1975  (or  May  15.  197S  for  lower  tier 
ceillDC  prices)  applicable  to  the  par- 
ticular fMd  In  questton.  Once  that  de- 
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termination  has  been  made  the  pro- 
ducer simply  identifies  the  highest  price 
offered  among  qualified  postings. 

With  respect  to  determining  the  ap- 
pllcabiUty  of  specific  postings  to  particu- 
lar fields,  it  has  become  clear  that  the 
principal  Issue  relates  to  the  use  of  the 
term  "field"  in  the  definition  of  posted 
price.  Buyers  and  sellers  alike  indicated 
that  inasmuch  as  "field"  is  not  a  defined 
term,  conflicting  September  30,  1975 
"highest  posted  prices"  occur  In  many 
areas  of  the  coimtry.  Specifically,  the 
tenta  field  has  different  accepted  mean- 

,  ings  and  usages  in  various  producing 
areas,  and  consequently  might  have  been 
interpreted  to  mean  an  area  as  small 
as  a  lease,  or  as  large  as  one  or  more 
entire  state.  However,  for  purposes  of 
posting  crude  oil  prices,  crude  oil  pro- 
ducers and  purchasers  have  generally 
understood  the  term  "field"  to  signify  a 
general  area  imderlaln  by  one  or  more 
reservoirs.  For  example,  while  some  price 
bulletins  refer  specifically  to  named 
fields  in  which  the  particular  price  pre- 

.  vails,  other  types  of  bulletins  specify  a 
price  for  a  particular  grade  of  crude  oil, 
which  Is  produced  over  a  large  geograph- 
ical area — perhaps  even  over  an  area  of 
one  or  more  states. 

The  problem  arises  where  a  single 
price  bulletin  was  issued  for  an  area  and 
grade  of  crude  oil  (without  specifying 

.  particular  fields) ,  while  a  price  bulletin 

was  issued  by  a  competing  buyer  offering 

a  higher  price,  but  specifically  limited 

to  certain  named  fields  which  do  not 

,  Include  all  the  fields  within  the  larger 

'  area  referred  to  in  the  price  bulletin 
offering  a  lower  price.  Resolution  of 
such  disputes  should  be  as  follows:  Price 
bulletins  which  specify  only  a  geographl- 

'  cal  area  and  crude  oil  grade  (e.g.,  "West 
Texas  Sour")  are  presumed  to  be  appli- 
cable to  every  field  within  the  named 
area,  luiless  a  particular  field  is  specifi- 
cally excluded.  However,  the  existence  of 
a  price  bulletin  stating  a  higher  price 
for  specifically  named  fields  within  the 
same  area  will,  of  course,  supersede  the 
area-wide  price  bulletin,  for  the  named 
field  only. 
Finally,  there  should  remain  no  ques- 

.  tion  that  posted  prices  used  to  estab- 
iieh  lower  tier  ceiling  prices,  as  well  as 
posted  prices  for  upper  tier  crude  oil, 
do  "not  include  premiums  above  posted 
prices  which  may  have  been  paid  for 
crude  purchased  on  May  15,  1973  lor 
September  30,  1975]  (38  FR  33577  at 
33578.  December  6,  1973)."  This  was 
made  clear  by  CXC  in  November  1973 
and  should  have  been  imderstood  since 
that  time. 

IV.  Appucability  of  the  Stripper  Well 
Property  Rttlz  to  Condensate  Pro-  , 
DTJCEo  From  Gas  Wells  j 

Prior  to  February  1,  1976.  10  CPr! 
210.32  provided  an  exemption  from  price 
and  allocation  regulations  for  the  first 
sale  of  "crude  oil.  Including  condensates, 
produced  from  any  strlmier  well  lease. 
•  •  •"  A  stripper  well  lease  was  defined 
in  S  210.32  as  a 

"property"  whose  average  dally  production 

of  crude  oU,  Including  condensates,  per  weU 
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did  not  exceed  10  tMurels  per  day  during  any 
preceding  calendar  year  beginning  after 
December  31.  1972. 

In  FEA  Ruling  1974-28  (39  FR  44414, 
December  24,  1974),  FEA  held  that  the 
stripper  well  lease  exemption  was  inap- 
plicable to  condensate  produced  from  gas 
wells.  This  issue  was  subsequently  recon- 
sidered in  the  context  of  a  formal  rule- 
making proceeding,  and  on  August  29, 
1975,  FEA  determined  that,  in  all  respects 
except  the  applicability  of  the  stripper 
well  lease  exemption  to  gas  wells,  Ruling 
1974-28  remains  interpretive  of  the  price 
regulations  since  they  were  first  promul- 
gated (40  FR  40818,  September  4,  1975). 
With  respect  to  the  treatment  of  ga«- 
well  condensate  for  purposes  of  the  strip- 
per well  lease  exemption,  FEA  concluded 
that  because  of  the  good  faith  treatment 
by  producers  of  gas-well  condensate  as 
being  eligible  for  treatment  under  the 
1  stripper  well  lease  exemption  prior  to 
the  issuance  of  Ruling  1974-28,  FEA 
would  not  require  gas -well  condensate 
to  be  excluded  from  the  scope  of  the 
stripper  well  lease  exemption  until  Janu- 
ary 1.  1975,  so  that  the  Impact  of  Riillog 
1974-28  in  this  respect  was  made  pro- 
spective only.  v^-^ 

On  February  1,  1976,  the  stripper  well 
lease  exemption  was  deleted  from  FEA 
price  and  allocation  regulations  pursu- 
ant to  the  removal  of  the  former  exemp- 
tion of  the  EPAA  by  section  401(b)  (1) 
of  the  EPCA.  However,  FEA  determined 
that  in  keeping  with  the  congressional 
objectives  embodied  in  the  EPCA,  crude 
oil  produced  from  stripper  well  leases 
should  qualify  for  treatment  as  upper 
tier  crude  oil.  At  that  time  the  definition 
of  a  stripper  well  lease  was  modified  txj 
make  it  clear  that  only  "crude  oil  (ex- 
cluding condensate  recovered  in  non- 
associated  production) "  is  coimted  in  de- 
termining whether  the  property  qualifies 
as  a  stripper  well  lease. 

Since  the  issuance  of  FEA  Ruling 
1974-28,  certain  producers  have  in- 
dicated that  some  imcertainty  exists  as 
to  the  meaning  of  the  term  "gas-well 
condensate,"  inasmuch  as  different  state 
classifications  might  result  in  weOs 
having  basically  the  same  productive 
characteristics  being  classified  as  a  gas 
well  in  one  state  and  an  oil  well  In 
another. 

In  the  August  29, 1975  Notice,  FEA  rec- 
ognized this  issue  and  stated : 

In  order  further  to  eliminate  any  uncer- 
tainty that  might  have  arisen  from  the 
[original]  regulatory  language,  conforming 
amendments  are  made  today,  effective  Janu- 
ary 1,  1975,  to  the  stripper  weU  lease  exemp- 
tion In  10  CPR  210.32  to  reflect  that  the  co- 
emption extends  only  to  crude  oil  and  con- 
densate recovered  in  associated  production. 
(Emphasis  added,  40  PR  40820. ) 

1  Thus,  the  qualification  of  a  property 
as  a  stripper  well  property  is  only  pro- 
hibited to  the  extent  that  the  property 
consists  of  wells  having  only  non-asso- 
ciated production  of  natural  gas  and 
condensates.  That  is,  unless  a  well  pro- 
duces some  crude  oil,  the  well  fails  to 
qualify  for  inclusion  as  a  producing  well 
In  the  stripper  well  property  ccmiputa- 
tlons. 


Therefore,  if  a  well  produces  from  an 
associated  reservoir  (i.e.,  a  reservoir  in 
which  gas  occurs  in  associatlcm  with 
crude  oil),  that  well  may  be  included  to 
determine  if  the  property  is  a  stripper 
well  property  only  if  crude  oil  Is  pro- 
duced from  that  well.  If  only  condensate 
is  produced,  in  association  with  the  gas, 
the  well  may  not  be  included  to  deter- 
mine if  the  property  is  a  stripper  well 
property.  On  the  other  hand,  if  a  well 
is  producing  non-associated  gas  (i.e.,  free 
gas  not  in  contact  with  crude  oil  in  the 
reservoir) ,  or  only  natural  gas  <  even  if 
from  an  associated  gas  reservoir),  that 
well  may  not  be  included  as  a  producing 
well  because  it  does  not  produce  crude 
oil. 

To  the  extent  that  a  single  property 
includes  wells  of  both  types,  only  the 
wells  that  produce  crude  oil  may  be 
xjoimted  in  calculating  average  daily 
production.  The  volumes  of  condensate 
produced  from  the  non-assOciated  gas 
wells  are  not  prt^Jerly  included  in  the 
calculation  of  the  property's  average 
daily  production. 

In  the  April  13  Notice  FEA  soUcited 
comments  on  the  extent  to  which  the 
distinctions  outlined  above  may  be  made 
with  uniformity  In  various  states.  Not- 
withstanding this  specific  request,  the 
thrust  of  most  comments  was  to  urge 
PEA  to  eliminate  the  distinction  between 
condensate  produced  in  associated  and 
non-associated  production,  and  to  extend 
the  stripper  well  property  provisions  to 
all  condensate  production.  In  the 
August  20  Notice  FEA  rejected  these  sug- 
gestions and  noted  that  such  a  proposal 
was  then  being  considered  In  the  context 
of  the  third  stage  rulemaking  to  imple- 
ment the  EPCA  to  adopt  a  stripper  well 
property  rule  applicable  to  condensate 
recovered  in  non-associated  production. 
(See  41  FR  18873  at  18876,  May  7,  1976.) 

With  respect  to  the  current  stripper 
well  property  rule,  however,  the  FEA  has 
determined  that  the  distinctions  set 
forth  in  the  April  13  Notice  and  repro- 
duced here  are  valid  and  will  continue  to 
serve  to  determine  which  producing 
wells  are  to  be  counted  for  purposes  of 
determining  if  the  property  is  a  stripper 
well  lease. 

David  O.  Wilson, 
Acting  General  Counsel. 
Federal  Energy  Administration. 

January  13, 1977. 

IPR  Doc.77-1608  Piled  l-14-77;7:54  am] 

Title  16 — Commercial  Practices 

CHAPTER  1 — FEDERAL  TRADE 
COMMISSION 

[Docket  9029] 

PART  13 — PROHIBITED  TRADE  PRAC- 
TICES, AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

Commercial  Programming  Unlimited,  Inc., 
etal. 

JSubpart — Advertising  falsely  or  mis- 
leadingly:  S  13.10  Advertising  falsely  or 
mlsleadlngly;  13.10-1  Availability  of 
merchandise  and/or  facilities;  §  13.50 
Dealer  or  seller  assistance;  S  13.55    De- 
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mand,  business  or  other  opportunities; 
I  13.60     Earnings   and   profits;    S  13.73 
Formal   regulatory    and   statutory   re- 
quirements; 13.73-92    Truth  in  Lending 
Act;  S  13.105    Individual's  special  selec- 
tion or  situation;  §  13.115   Jobs  and  em- 
ployment service;   §  13.143     Opportuni- 
ties; §  13.155    Prices;  13.155-95    Terms 
and  conditions;  13.155-95(a)     Truth  m 
Lending  Act;  §  13.175    Quality  of  prod- 
uct or  service:  §  13.190   Results:  5  13.205 
Scientific  or  other  relevant  facts;  ?  13- 
225    Ser\ice.s.    Subpart— Corrective    ac- 
tions    and  or     requirements:      §  13.533 
Corrective  actions  and/ or  requirement^: 
13.533-20    Disclosures:    13.533-45   Main- 
tain records.   Subpart — Failing   to  pro- 
vide    foreign     langiiage     translations: 
§  13.1052    Failing    to    provide    foreign 
language     translations.     Subpart — Mis- 
representing oneself  and  goods — Goods: 
§  13.1608    Dealer   or   seller   sissistance; 
§  13.1610    Demand  for  or  business  op- 
portunities;     §  13.1615    Earnings     and 
profits;      §  13.1623    Formal     regulatory 
and  statutory  requirements;!  13.1623-95 
Truth  in  Lending  Act;   §  13.1663     Indi- 
vidual's special  selection  or  situation; 
f  13.1670    Jobs  and  employment:   §  13.- 
1715      Quality;        §  13.1725      Refunds: 
§  13.1740    Scientific    or   other   relevant 
facts.  Prices:  §  13.1823    Terms  and  con- 
ditions:  §  13.1823-20    Truth  in  Lending 
Act.    Subpart — Neglecting,    unfairly    or 
deceptively,  to  make  material  disclosure: 
§  13.1852    Formal  regulatory  and  statu- 
tory  requirements;    §  13.1852-75    Truth 
in  Lending  Act;    §  13.1892    Sales  con- 
tract,   right-to-cancel   provision;    §  13.- 
1895    Scientific  or  other  relevant  facts; 
§  13.1905    Terms  and  conditions;   $  13.- 
1905-60     Truth  in  Lending  Act.   Sub- 
part— Offering  unfair,  improper  and  de- 
ceptive inducements  to  purchase  or  deal: 
§  13.1935    Earnings  and  profits;    S  13.- 
1985     Individual's  special  selection  w 
situation;  §  13.1995    Job  guarantee  and 
employment;  §  13.2015   Opportunities  in 
product  or  service;  §  13.2063    Scientific 
or  other  relevant  facts. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5.  38  Stat.  719.  as  amended;  82 
Stat    146.  147;  15  U.S.C.  45,  1601,  et  seq.) 

In  the  matter  of  Commercial  Program- 
ming Unlimited,  Inc.,  a  corporation, 
and  Walter  SmaU,  iTidividually  and 
as  an  officer  of  said  corporation 

Consent  order  requiring  a  New  York 
City  training  school  for  data  processing 
and  computer  programming,  among 
other  things  to  cease  misrepresenting 
employment  opportimities  and  demands 
for  graduates  of  their  training  courses; 
misrepresenting  the  effectiveness  of 
their  job  placement  service;  and  the  ad- 
vantages of  taking  additional  courses. 
Respondents  must  advise  prospective 
students  of  their  right  to  cancellatlcm 
and  refund  and  provide  certain  written 
disclosures  relating  to  job  placement  and 
drop-out  rates  of  former  students.  Ad- 
ditionally, respondent  is  required  to 
cease  violating  the  Truth  In  Lending  Act 
by  failing  to  disclose  to  consumers,  in 
connection  with  the  extension  of  con- 
sumer credit,  such  disclosures  as  are  re- 
quired by  Regulation  Z  of  the  said  Act. 


The  order  to  cease  and  desist,  includ- 
ing further  order  requiring  report  of 
compliance  therewith,  is  as  follows;' 

Order 


It  IS  ordered,  That  respondents  Com- 
mercial Programming  Unlimited,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Walter  Small,  in- 
dividually and  as  an  officer  of  the  corpo- 
rate respondent,  and  respondents" 
agents,  representatives  and  employees, 
directly  or  through  any  corporation,  sub- 
sidiary, division,  franchise  or  other  de- 
vice in  connection  with  the  creating,  ad- 
vertising, promoting,  offering  for  sale, 
sale  or  distribution  of  courses  of  study, 
training  or  instruction  in  the  field  of 
electronic  data  processing  or  any  other 
course  m  any  field,  in  or  affecting  com- 
merce, as  "commerce"  is  defined  in  the 
Federal  Trade  Commission  Act.  do  forth- 
with cease  and  desist  from; 

1.  Representing,  orally,  in  writing  or 
in  any  other  manner,  directly  or  by  im- 
plication, that: 

I  a  •  College  education  is  not  necessary 
in  all  cases  or  advantageous  for  the 
placement  of  persons  as  computer  pro- 
grammers or  computer  programmer 
trainees;  job  experience  is  not  necessary 
in  all  cases  or  advantageous  for  the 
placement  of  persons  in  the  field  of  elec- 
tronic data  processing;  or  otherwise 
representing  that  persons  with  a  high 
school  education  or  its  equivalent  will 
achieve  emplojTnent  in  the  electronic 
data  processing  field,  unless  in  every  such 
instance  it  is  disclosed,  in  immediate  and 
conspicuous  conjunction  therewith,  that 
college  education  or  job  experience  is 
advantageous  for  placement;  or  mis- 
representing in  any  manner  the  qualifi- 
cations necessary  to  achieve  employment 
m  any  field. 

(bi  There  is  a  substantial  demand,  or 
demand  of  any  size  or  proportion,  for 
persons  completing  any  of  the  courses 
offered  by  the  respondents  in  the  area  of 
electronic  data  processing  or  any  other 
field,  or  otherwise  representing  that  op- 
portunities for  emplojmrient,  or  oppor- 
tunities of  any  type  or  number  are  avail- 
able to  such  persons  or  that  persons  com- 
pleting said  courses  will  or  may  earn  any 
specified  amoimt  of  money,  or  otherwise 
representing  by  any  means  the  prospec- 
tive earnings  of  such  persons  except  as 
hereafter  provided  in  Paragraph  7  of 
the  Order. 

(c>  Graduates  of  respondents'  courses 
of  instruction  are  virtually  assured  of 
placement  in  positions  for  which  they 
have  been  trained;  or  misrepresenting 
in  any  manner  the  employment  prospects 
of  any  persons  completing  respondents' 
courses  of  instruction. 

(d)  The  IBM  aptitude  test  or  any  such 
test  or  entrance  examination  by  itself 
can  reliably  determine  a  person's  suit- 
ability for  employment  in  the  field  of 
electronic  data  processing:  or  misrepre- 
senting in  any  manner  the  meaning,  pur- 


'■  Copies  of  the  Complaint.  Appendices,  and 
Decision  and  Order  filed  with  the  original 
document. 


pose,  benefit,  significance  or  use  of  any 
examinaticm  or  test  or  its  results. 

(e)  Acceptance  in  or  admission  to  any 
courses  of  instruction  offered  by  respond- 
ents or  others  is  determined  solely  by  the 
applicsuit's  suitability  for  such  work  as 
determined  by  the  IBM  aptitude  test 
given  to  prospective  students  prior  to 
enrollment. 

2.  Representing,  orally,  in  writing  or  In 
any  other  manner,  directly  or  by  im- 
plication, that  respondents  own  a  com-  • 
puter  or  computers  which  enable  stu- 
dents to  gain  sufficient  practical  experi- 
ence in  the  operation  of  a  computer, 
thereby  aiding  them  in  securing  employ- 
ment: or  misrepresenting  in  any  man- 
ner the  facilities  or  equipment  avail- 
able to  enrollees  In  courses  of  instruction 
offered  by  respondents  or  others. 

3.  Using  any  false  inducements  or  rep- 
resentations to  obtain  enrollees  for  any 
of  said  courses  of  instruction  or  to  ob- 
tain the  signature  of  any  such  wirollee 
on  documents  which  obligate  any  such 
enroUee  to  expend  or  pay  any  money. 

4.  Misrepresenting,  orally,  in  writing, 
or  in  any  other  manner,  directly  or  by 
implication,  that; 

I  a  1  The  training  offered  to  students 
enrolled  in  any  courses  of  instruction 
offered  by  the  respondents  or  others  is 
by  itself,  sufficient  to  qualify  graduates 
thereof  for  positions  as  computer  pro- 
grammers, console  operators,  or  as 
trainees  in  these  areas,  or  for  any  other 
positions  in  the  electronic  data  process- 
ing field;  or  the  significance  or  import- 
ance of  any  course  of  instruction  in  qual- 
ifying any  person  for  employment  in  a 
particultur  field  of  endeavor. 

<b)  The  sissistance  provided  by  re- 
spondents in  obtaining  employment  for 
graduates,  or  the  effectiveness  of  re- 
spondents' placement  service  in  obtain- 
ing employment  for  graduates  of  any 
course  of  instruction. 

(c)  The  benefits  to  be  derived  by  com- 
pleting more  than  one  course  of  instruc- 
tion offered  by  respondents. 

5.  Selling  more  than  one  course  of  in- 
struction or  a  course  of  instruction  which 
combines  computer  programming,  con- 
sole operation  and 'or  key  punch  to  any 
student  without  obtaining  i  separate 
signed  and  dated  document  stating  the 
following  information  and  none  other, 
printed  In  capital  and  lower  case  letters 
of  not  less  than  12  point  bold-faced  type, 
in  English  and  in  Spanish,  a  copy  of 
which  is  to  be  given  to  the  customer  prior 
to  his  enrolling  in  the  course. 

Important  Notice 

Taking  more  than  one  course  of  in- 
struction does  not  significantly  improve, 
but  may  help,  a  student's  employment 
chances  because : 

(1)  To  be  a  computer  programmer  a 
student  does  not  need  to  know  console 
opera ticm  or  key  punch; 

1 2 )  To  be  a  console  operator,  a  stud^it 
does  not  need  to  know  computer  pro- 
gramming or  key  punch; 

(3)  To  be  a  key  punch  operator,  a 
student  does  not  need  to  know  computer 
programming  or  conscde  opoatloa. 
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6.  Selling  more  than  one  course  of  in- 
struction or  a  course  of  instruction  which 
combines  computer  programming,  con- 
S(de  <^7eration  and/ or  key  punch  without 
advi&lng  prospective  enrollees  to  read 
the  notice  set  forth  in  paragraph  five  (5 ) 
above  in  the  language  in  which  the  initial 
sales  presentation  took  place. 

7.  Failing  to  provide  to  each  enrollee 
of  any  course  of  instruction,  prior  to  the 
signing  of  any  contract,  the  following 
Information  which  shall  be  disclosed  in 
writing,  clearly  and  conspicuously,  and 

.  in  the  form  and  manner  prescribed  in 
Appendices  A,  B  or  C,  as  applicable,  and 
for  a  base  period  designated  as  described 
in  Appendix  D: 

<  1 )  The  number  and  percentage  of  en- 

•  roUees  who  have  failed  to  complete  their 
course  of  instruction,  such  percentage  to 
be  computed  separately  for  each  course 
of  instruction  offered  by  respondents  at 
each  school,  location  or  facility; 

(2)  The  placement  rate,  ratio  or  per-, 
oentage  for  enrollees  and  graduates,  and 
also  the  numbers  upon  which  such  rates, 
ratios  or  percentages  are  based;   such 

'  rate  or  percentage  to  be  computed  sepa- 
rately for  each  course  of  instruction  of- 
fered by  respondents  at  each  school,  lo- 
catkxi  or  facility; 

(3)  T^e  salary  range  of  respondents' 
students  as  to  tl^  same  students  used  to 
compute  the  placement  percentage  in  (2) 
above;  7 

(4)  A  list'b<Fl^rms  or  onployers  which 
have  hired  graduates  pf  said  courses  In 
substantial  numbers  and  in  the  positions 
for  which  such  graduates  have  been 
trained,  and  the  number  of  such  grad- 
uates hired,  as  to  the  same  graduates 

'used  to  compute  the  placement  precent- 
ageln  (2)  above. 

'  Provided,  however.  That  the  above  in- 
formation shall  be  disclosed  only  for  en- 
rollees who  are  U.S.  citizens  and  others 
who,  by  law,  are  eligible  to  work  in  the 
Ublted  States. 

Provided,  however.  That  the  following 
two  notes  may  be  Included  In  Appendices 
A,  B,  or  C  as  applicable: 

NoTT. — In  compiling  this  data,  Informa- 
tion was  Bought  from  all  graduates  from  the 
period  of  (the  base  period)  and  responees 
were  received  from  (number)  graduates. 

NoTs. — This  data  shows  the  drop-out  and 

placement  records  only  for  U.S.  citizens  and 

others  who,  by  law,  are  eligible  to  work  in 

the  United  States.  Information  on  foreign 

^■tudenu  is  not  included. 

Provided,  however.  That  the  above  in- 
formation need  not  be  provided  for 
courses  of  instruction  concerning  (a) 
Concepts  of  S/360  For  Computer  Opera- 
tions; (b)  Concepts  of  S/360  For  Com- 
puter Programming;  (c)  Business  Eng- 
lish and  Report  Preparation:  however, 
this  provision  shall  not  in  any  way  affect 
respondents'  obligation  to  disclose  the 
information  for  courses  of  instruction  in 
computer  programming,  computer  op- 
eratlm  and  key  pimch. 

Provided,  however.  Respondents  shall 
disclose  In  the  form  and  maimer  pre- 
scribed hi  Appendices  A.  B  or  C  to  each 
enrOUee  of  a  course  of  instruction  con- 
cerning (a)  Concepts  of  S/360  Ptor 
computer  Operations;  <b)  Concepts  of 
8/360  For  Computer  Programming;  and 


(c)  Business  English  and  Report  Prep- 
aration, a  notice  stating:  Concepts  of 
S/360  Computer  Programming,  Concepts 
of  S/360  Computer  Operations  and  Busi- 
ness English  and  Report  Preparation  (or 
other  title  as  the  case  may  be)  may  be 
taken  in  conjunction  with  another 
course  of  instruction.  There  is  no  sepa^ 
rate  placement  information  for  any  at 
these  courses. 

Provided,  however.  This  paragraph 
shall  be  inapplicable  to  any  school  newly 
established  by  respondents  in  a  metro- 
politan area  or  county,  whichever  is 
larger,  where  they  previously  did  not 
operate  a  school,  or  to  any  course  newly 
introduced  by  respondents  until  such 
time  as  the  new  school  or  course  has  been 
in  operation  for  the  base  period  estab- 
lished pursuant  to  Appendix  D  as  pre- 
scribed In  the  Paragraph.  However,  dur- 
ing such  period  the  following  statement, 
and  no  other,  shall  be  made  in  lieu  of 
the  disclosure  form  required  by  this 
Paragraph: 

Disclosure  Notice 

This  school  (or  course,  as  the  case  may 
be)  has  not  been  in  operation  long 
enough  to  indicate  what,  if  any,  actual 
employment  or  salary  may  result  upon 
graduation  from  this  school  (course). 

8.  (a)  Contracting  for  the  sale  of  any 
course  of  instruction  in  the  form  of  a 
sales  contract  or  any  other  agreement 
which  does  not  contain  in  Immediate 
proximity  to  the  space  reserved  in  the 
contract  for  the  signature  of  the  pros- 
pective enrollee  in  boldface  type  of  a 
minimum  size  of  ten  (10)  points,  a  state* 
ment  in  the  following  form : 

Tou,  the  prospective  enrollee,  may  cancel 
this  transaction  at  any  time  prior  to  mid- 
night of  the  tenth  business  day  after  the 
date  of  this  transaction.  See  attached  notice 
of  cancellation  form  for  an  explanation  of 
this  right. 

(b)  FaUing  to  furnish  each  prospective 
enrollee,  at  the  time  he  signs  the  sales 
contract  or  otherwise  agrees  to  enroll  in 
a  course  of  instruction  offered  by  re* 
spondents,  a  complete  form  in  duplicate; 
which  shall  be  attached  to  the  contract 
or  agreement,  and  easily  detachable,  and 
which  shall  contain  in  ten  (10)  point 
bold  face  type  the  following  information 
and  statements: 

Notice  or  Cancmxation 


(Date) 
(Elnter  date  of  transaction) 

Tou  may  cancel  this  transaction,  without 
any  penalty  or  obligation,  within  ten  (10) 
business  days  from  the  above  date. 

If  you  cancel,  any  payments  made  by  you 
under  the  contract  or  sale,  and  any  evi- 
dence of  Indebtedness  signed  by  you  will  be 
returned  within  fifteen  (15)  business  days 
following  receipt  by  the  seller  of  your  can- 
cellation notice,  and  any  seciirtty  Interest 
arising  out  of  the  transaction  will  be  can- 
celled. 

If  you  cancel  this  transaction  you  must 
return.  In  substantially  as  gxx>d  conditloa 
as  when  received,  any  books  or  other  mate- 
rials provided  to  you  under  this  c<Hitract  or 
sale.  These  materials  must  be  maUed  or  de- 

llv«-ed  by  you  to 

( Address  of  Seller's  place  at 
buslneas) 
within  ten  (10)  days  of  tihe  date  you  cancel 


this  transaction.  If  you  fall  to  return  these 
materiaks,  then  seUer  may  deduct  the  cost  at 
books  and  materials  as  listed  in  the  enroll- 
ment agreement. 

To  canced  this  transaction,  deliver  (and  ob- 
tain a  signed  statement  froan  seller  indicat- 
ing the  date  of  delivery)  or  mall  a  signed 
and  dated  copy  of  this  cancellation  notice 
or  any  other  written  notice,  or  send  a  tele- 
gram to , 

(Name  of  Seller) 

at   

( Address  of  Seller's  place  of  business) 
not  later  than  midnight  of   


(Enter  date  of  10th  business  day  following 
date  of  transaction ) 
I  hereby  cancel  this  transaction. 


(Date) 


(Buyer's  signature) 


<ci  Failing  to  orally  inform  each  pro- 
spective enrollee  of  his  right  to  cancel  at 
the  time.yfe  signs  a  contract  or  agree- 
ment for  the  sale  of  any  course  of  in- 
struction. 

<d)  Failing  to  provide  a  signed  state- 
ment indicating  the  date  of  delivery  to  a 
prospective  enrollee  who  delivers  a  notice 
of  cancellation  to  respondents. 

(e)  Misrepresenting  in  any  manner  the 
prospective  enroUee's  right  to  cancel. 

(f)  Failing  or  refusing  to  honor  any 
valid  notice  of  cancellation  by  a  pros{>ec- 
tive  enrollee  and  within  fifteen  (15) 
business  days  after  the  receipt  of  such 
notice,  to:  (i)  Refund  all  payments  made 
under  the  ccmtract  or  sale;  Provided, 
however.  That  respondents  may  deduct 
from  said  refund  the  cost  of  any  books  or 
materials  as  listed  in  the  enrollment 
agreement  that  are  not  returned  by  the 
student  within  ten  (10)  days  of  the  date 
after  the  transaction  has  been  canceled 
as  stated  above;  (ii)  return  any  goods  or 
property  traded  in,  in  substantltdly  as 
good  condition  as  when  received  by  re- 
spondents; (ill)  cancel  and  return  any 
evidence  of  indebtedness  signed  by  the 
prospective  enrollee  in  connection  with 
the  contract  or  sale. 

(g)  During  the  cancellation  period  de- 
scribed herein,  respondents  shall  not 
initiate  contacts  with  such  contracting 
persons  other  than  contacts  permitted 
by  this  paragraph,  except  for  the  sole 
purpose  of  reminding  students  of  the  day 
classes  will  commence  and  the  amount 
of  tuition  due. 

9.  Making  any  representations  of  any 
kind  whatsoever,  which  are  not  already 
proscribed  by  other  provlsicms  of  this 
Order,  in  connection  with  the  advertis- 
ing, promoting,  offering  for  sale,  sale  or 
distribution  of  courses  of  study,  training 
or  instruction  in  the  field  of  electronic 
data  processing  or  any  other  course 
offered  to  the  public  in  any  field  in  or 
affecting  commerce,  for  which  respond- 
ents have  no  reasonable  basis  prior  to 
the  making  or  dissemination  thereof. 


It  is  further  ordered.  That  respond- 
ents. Commercial  Programming  Un- 
limited, Inc.,  a  corporation,  its  succes- 
sors and  assigns,  and  its  o£9cers  and  Wal- 
ter SmaU,  individually  and  as  an  officer 
of  the  corporate  respondent,  and  re- 
spondents' agents,  representatives  and 
employees,  directly  or  through  any  cor- 
poration, subsidiary,  division,  franchise 
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or  other  device,  in  connection  with  any 
consumer  credit  sale,  as  "consumer 
credit"  and  "credit  sale"  are  defined  in 
Regulation  Z  (12  CFR  226)  and  the 
Truth  in  Lending  Act  (Pi..  90-321.  15 
U.S.C.  1601  et  seq.),  do  forthwith  cease 
and  desist  from : 

1.  Failing  to  disclose  the  sum  of  all 
fees  and  other  charges  included  In  the 
downpayment,  and  to  describe  that  sum 
as  the  "total  downpayment",  as  required 
by  §  226.8(c)  of  Regulation  Z. 

2.  Failing  to  disclose  the  amoimt  of 
money  of  which  the  customer  has  the 
actual  use,  and  to  describe  that  amount 
as  the  "amount  financed",  as  required  by 
§  226.8(c)  (7)  of  Regulation  Z. 

3.  Failing  to  disclose  the  sum  of  the 
payments  scheduled  to  repay  the  indebt- 
edness, and  to  describe  that  sum  as  the 
"total  of  payments",  as  required  by 
§  226.8(b)  (3)  of  Regulation  Z. 

4.  Failing  to  disclose  the  annual  per- 
centage rates  accurately  to  the  nearest 
quarter  of  one  percent,  in  accordance 
with  5  226.8(b)  (2)  of  Regulation  Z. 

5.  Failing  in  any  consumer  credit 
transaction  or  advertisement  to  make  all 
disclosures,  determined  in  accordance 
with  !S§  226.4  and  226.5  of  Regulation  Z, 
in  the  manner,  form  and  amount  re- 
quired by  §§  226.6,  226.8  and  226.10  of 
Regulation  Z. 

It  is  further  ordered.  That  respond- 
ents maintain  adequate  records,  to  be 
furnished  upon  request  of-  the  Federal 
Trade  Commission,  which  evidence  com- 
pliance with  the  provisions  of  this  Order, 
including,  but  not  limited  to,  the  names, 
addresses  and  scores  of  all  enrollees  who 
take  an  aptitude  test  of  any  kind,  copies 
of  all  contracts  entered  into  between  re- 
spondents and  customers,  copies  of  all 
correspondence  between  respondents  and 
their  customers,  records  showing  the 
name  and  address  of  each  student,  the 
dates  of  his  attendance,  the  date  of  his 
graduation  or  other  termination  of  his 
studies,  the  names  and  addresses  of  smy 
employers  he  was  referred  to,  if  any,  and 
his  current  position. 

It  is  further  ordered,  That  the  individ- 
ual respondent  named  herein  promptly 

It  is  further  ordered.  That  the  indi- 
notify  the  Commission  of  the  discontinu- 
ance of  his  present  business  or  employ- 
ment and  of  his  aflUiation  with  a  new 
business  or  employment  which  relates  in 
any  way  to  the  sale  or  offering  for  sale 
of  any  courses  of  study,  training  or  in- 
struction. Such  notice  shall  include  re- 
spondent's current  business  address  and 
a  statement  as  to  the  nature  of  the  busi- 
ness or  employment  in  which  he  is  en- 
gaged as  well  as  a  description  of  lus 
duties  and  responsibilities. 

It  is  further  ordered.  That  a  copy  of 
this  Order  to  Cease  and  Desist  be  deliv- 


ered to  all  present  and  future  personnel  ment  and  shall  indicate  the  date  of  re- 

of  respondents.  ceipt  of  such  Notice. 

It  is  further  ordered.  That  Respond-  Upon  receiving  actual  knowledge  from 

ents:  (a>  Dehver,  or  cause  to  be  deliv-  any  source  (including  but  not  limited  to 

ered,  a  copy  of  this  Order  to  all  persons  Respondents'   program  of  surveillance, 

who  now  or  in  the  future  become  f ran-  and  representatives  of  the  Federal  Trade 

chisees  of  respondents  for  the  operation  Commission)    of    facts   indicating    any 

of  a  vocational  school  program.  violations  of  any  provision  of  this  Order. 

(b)   Inform  all  franchisees  that  Re-  following  a  franchisee's  receipt  of  the 

spondents    are    obligated    to    terminate  aforesaid  "Notice",  and  said  violations 

those  franchisees  who  continue  the  acts  are  not  corrected  wlthfn  30  days,  Re- 

or  practices  prohibited  by  this  Order.  spondents  shall  permanently  terminate 

(c>  Institute  a  program  of  continuing  such  franchisee, 

surveillance  to  reveal  whether  the  busi-  It  is  further  ordered,  "Hiat  respond- 

ness  operations  of  each  of  said  fran-  ents  notify  the  Commission  at  least  thirty 

chisees  conform  to  the  requirements  of  (30)  days  prior  to  any  prcH;x>sed  change 

this  Order.  in  the  corporate  respondent,  such  as  dis- 

(d)  Upon  receiving  actual  knowledge  solution   of  subsidiaries,   or  any  other 

from    any    source    (including    but    not  changes  in  the  corporati«i  which  may 

limited  to  Respondents'  program  of  sur-  siffect  compliance  obligations  arising  out 

veillanee.  and  representatives  of  the  Fed-  of  the  Order. 

eral  Trade  Cwnmisslcwi)  of  f&cts  indicat-  It  is  further  ordered.  That  respondents 
ing  a  violation  of  any  provisicxi  of  this  shall,  within  sixty  (60)  days  sifter  service 
Order  by  any  of  respondents'  present  or  up<»i  them  of  this  Order,  file  with  the 
future   franchisees.   Respondents   shall  Commission  a  report  in  writing,  setting 
within  24  hours  notify  such  franchisee  by  forth  in  detail  the  manner  and  form  in 
certified  maU,  return  receipt  requested,  which  they  have  cwnplied  with  the  Order 
that  such  violation  of  this  Order  has  oc-  to  Oase  and  Desist  contained  herein, 
curred  ( "Notice"  > ,  and  that  Respondents  It  is  further  ordered.  That  in  the  event 
will  discontinue  dealing  with  said  fran-  the  Federal  Trade  Commission  should' 
chisee  upon  receipt  by  Respondents  of  promulgate  a  trade  regulation  rule  con- 
actual  knowledge  of  any  furtoer  viola-  .      proprietary  vocational  and  home 
tions  of  this  Order  by  such  franchisee.  .    .       T    ,               _..       ..         ..         , 

Respondents    shall    obtain    from    such  study  schools,  any  pertinent  provisions  of 

franchisee  written  acknowledgement  of  such  rule  shall  supersede  any  comparable 

receipt  of  such  Notice  with  acknowledge-  provisions  of  this  Order. 
Appendix   A   (fos  Ketpxtncm  Opkbatob  Cointsx) 

(NAME    or    SCHOOL) 

Important  Intobmation  foe  PROsPECxivr  Stcdents 

Below  is  the  dropout  rate,  job  placement  rate  and  starting  salaries  for  students  in  the 
(name  of  course)  between  (date)  and  (date).  Please  read  this  page  carefully  before  you 
decide  whether  or  not  to  enroll  in  this  school. 

1.  Total  number  of  students (Number). 

2.  Students  who  faUed  to  complete  the  course (Number) — (percent). 

3.  Students  (whether  graduating  or  not)   who  obuined  employ-  Do. 

ment  as  keypunch  iterators  or  keypunch  operator  trainees. 

4.  Graduates  who  obtained  employment  as   keypunch  operators  Do. 

or  keypunch  c^>erator  trainees. 
5    Starting   salaries   of  students   who   obtained    employment   as  Do. 

keypunch  operator  trainees : 

Less  than  $76/wk Do. 

$75  to  $100/wk.-- Do. 

•101  to  ♦las/wk Do. 

•126  to  tlSO/wk Do. 

Over  8160/wk 

6.  Employers  who  hired  graduates  from  the  (name  of  course) :  Do. 

Number  of  graduates 
Name  of  employers  hired 

Note — In  compiling  this  data.  Information  was  sought  from  all  graduates  from  the 
period  of  (the  base  period)  and  responses  were  received  from  (number)  graduates. 

Note. — This  data  shows  the  drop-out  and  placement  records  only  for  U.8.  citizens  and 
others  who,  by  law,  are  eligible  to  work  in  the  United  States.  Information  on  foreign  stu- 
dents Is  not  Included. 

CJoncepts  of  S  360  for  Computer  Programming,  Concepts  of  S/360  for  Computer  Opera- 
tions and  Business  English  and  Report  Preparation  may  be  taken  in  conjunction  with 
another  course  of  instruction.  There  Is  no  separate  placement  Information  for  any  of  these 
courses. 
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Do. 


Do. 
Do. 
Do. 
Do. 
Do. 


;  Appendix  B  CFom  Compdtb  Opbutob  Cottxse) 

'  4NAMX  or  school) 

IXFOBTANT  iMPOUUnOM  VOB  FBOSPICTIVK  STUDENTS 

Below  la  the  dropout  rate,  job  placement  mte  and  starting  salaries  for  students  In  tUe 
(name  of  course)  between  (date)  and  (date^.  Please  read  this  page  carefully  before  you 
decide  wbetlMr  or  not  to  enroll  in  this  school.  I 

1.  Total  number  of  students ^^ ^ (Number).  I 

3.  Students  who  failed  to  complete  the  course (Number) — (percent). 

3.  Students  (whether  graduating  or  not)   who  obtained  employ-  Do. 

ment  as  computer  operators  or  con^uter  operator  trainees. 
.4.  Graduates  who  obtained  employment  as  computer  operators 

or  computer  operator  trainees. 
6.  Starting   salaries   of  students  who  obtained   employment  as 
coDiputer  operators  or  computer  operator  trainees : 

Less  than  t90/wk ,,. 

(  990  to  $120/wk - -  — 

'  tiai  to»160/wk 

t  tiei  to  $aoo/wk 

Over  «300/wk 

6.  Elmployers  hired  graduates  from  the  (name  at  course) : 

Name  of  employers       I 

Note. — ^In  compiling  this  data.  Information  was  sought  from  all  graduates  from  the 
period  of  (the  base  period)  and  responses  were  received  from  (number)  graduates. 

Non. — This  data  shows  the  drop-out  and  placement  records  only  for  U.S.  citizens  and 
Others  who,  by  law,  are  eligible  to  work  in  the  United  States.  Information  on  foreign  stu« 
dents  Is  not  Included. 

Concepts  of  S/360  for  Computer  Programmiaig,  Concepts  of  S/360  for  Computer  Opera* 
tkms  and  Business  English  and  Report  F>reparation  may  be  taken  In  conjunction  wltb 
another  course  of  instruction.  There  Is  no  separate  placement  Information  for  any  of  thest 
courses. 

Appendix  C  (Fob  CoMPom  Prockammer  Cottrse) 

(NAME   of   school) 

Impdktant  Infobmation  fob  Pbospecttve  Students 

Below  Is  the  dropout  rate,  Job  placement  ralte  and  starting  salaries  for  students  In  the 
(name  of  course)  between  (date)  and  (date),  Please  read  this  page  carefully  before  you 
decide  whether  or  not  to  enroll  in  this  school. 

1.  Total  number  of  students - (Number). 

a.  Students  who  failed  to  complete  the  course* ,      (Number) — (percent) 


Number  of  gradiiatea 
hired 


3.  Students  (whether  graduating  or  not)  who  obtained  employ- 

ment as  computer  programmers  or  computer  programmer 
trainees. 

4.  Graduates  who  obtained  employment  as  computer  programmers 

or  computer  programmer  trainees. 
«.  Starting   salaries   of   students   who   obtained   employment   as 
computer  programmers  or  computer  programmer  trainees: 

Less  than  Sl20/wk 

'  4130   to   $160/wk 

^  $161    to    $200/wk 

•4  4201    to    S250/wk 

42S1    to    $300/wk.„- 

Over    $30O/wk 

5.  Employers  hired  graduates  from  the  (name  of  course) : 


IX>. 


Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Name  of  employers 

Note  :  In  compiling  this  data,  information 
was  sought  from  all  graduates  from  the 
^riod  of  <the  base  period)  and  responses 
were  received  from   (number)   graduates. 

Note.  This  data  shows  the  drop-out  and 
placement  records  only  for  U.S.  citizens  and 
ethers  who,  by  law,  are  eligible  to  work  in 
the  United  States.  Information  on  foreign 
■tudents  Is  not  included. 

Concepts  of  S/360  for  Computer  Program- 
ming, Concepts  of  S,  360  for  Computer  Op- 
erations and  Business  English  and  Report 
Preparation  may  be  taken  in  conjunction 
'With  anotber  course  of  Instruction.  There 
IB  no  separate  placement  information  for 
any  of  these  courses. 

Appendix  D 

1.  "Base  period"  shall  mean  the  calendar 
period  of  time. 

a.  Prom  October  1  to  March  31,  inclusive; 
or 

b.  Prom  April  l  to  September  30,  Inclusive. 


Number  of  graduates 
hired 


c.  The  first  base  period  shall  be  the  period 
from  the  first  day  of  the  second  month 
iollowlng  the  effective  date  of  the  Order  to 
March  31,  1977  Inclusive. 

2.  The  three  (3)  month  period  immedi- 
ately following  the  close  of  the  base  period 
shall  be  used  by  respondents  to  monitor 
and  record  the  employment  experience  of 
all  enroUees  whose  enrollment  terminated 
during  the  base  period.  Respondents  may 
aot  Include  In  the  computation  of  statistics 
lor  the  base  period  persons  whose  enroll- 
ment terminated  during  the  three  (3) 
month  recordation  period.  Such  persons  win 
be  Included  In  the  statistics  for  the  subse- 
quent base  period. 

3.  On  July  1  of  each  year  respondents 
^all  begin  to  disseminate  statistics  for  the 
base  period  which  ended  on  March  31  at 
taiat  year.  Respondents  shall  continue  to  dis- 
tribute said  statistics  until  December  31. 

4.  On  January  1  of  each  year  respondents 
shall  begin  to  disseminate  statistics  for  the 


base  period  which  ended  on  SeptemlMr  SO 
of  the  previous  year,  and  abaU  dtotrtbnte 
said  statistics  until  Jiuie  80. 

The  Decision  and  Order  was  issued  bf 
the  Commission  December  9,  1970. 

JOHK  F.  Ddgah. 
Secretary. 

|FR  Doc.77-1648  PUed  l-18-77;8:4«  am) 


(Docket  Mo.  8960) 

PART  13— PROHIBITEO  TRADE  PRAC- 
TICES, AND  AFFIRMATIVE  CORREC- 
TIVE ACTIONS 

RSR  Corporation;  Correction 

In  response  to  RSR  Corporation's  pe- 
tition of  January  4,  1977,  pointing  out  a 
variation  in  the  wording  of  the  Commis- 
sion's Pinal  Order  in  this  matter,  the 
Federal  Trade  Ccxnmission  issued  Jan- 
uary 7,  1977,  an  Order  Correcting  Final 
Order  which  amended  the  language  in 
PR  Doc.  76-38398  in  Federal  Register 
Issue  for  Monday,  January  3,  1977,  at 
page  5,  column  1,  line  17.  following  the 
word  "year"  to  read  "from  the  effective 
date  of  this  Order"  instead  of  "from  the 
service  of  this  Order." 

By  direction  of  the  Commission  dated 
January  7,  1977. 

John  P.  Ddgan, 
Acting  Secretary. 
|FR  Doc.77-1743  Piled  l-18-77;8:45  am] 

Title  20 — Employees'  Benefits 

CHAPTER  III— SOCIAL  SECURITY  ADMIN- 
ISTRATION, DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

(Reg.  Nos.  1,  22,  further  amended] 

PART  401— DISCLOSURE  OF  OFFICIAL 
RECORDS  AND  INFORMATION 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Release  of  Information  by  Title  XVIil  Pro- 
gram to  Title  XIX  and  CHAMPUS  Programs 

On  July  27,  1976,  there  was  published 
in  the  Federal  Register  (41  FR  31228- 
31229)  a  notice  of  proposed  rulemaking 
with  proposed  amendments  to  Regula- 
tion No.  1  (20  CPR  Part  401)  and  Sub- 
part E  of  Regulations  No.  22  (20  CFR 
Fart  422)  regarding  release  of  certain 
investigatory  information  pertaining  to 
title  XVm  of  the  Social  Security  Act 
to  agencies  administering  title  XIX  of 
that  Act  and  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services   (CHAMPUS),  specifically: 

( 1 )  The  name  and  address  of  any  pro- 
vider of  medical  services,  organization, 
physician,  or  other  individual  being 
actively  investigated  for  possible  fraud 
in  connection  with  title  XVILl  of  the 
Social  Security  Act,  and  the  nature  of 
the  suspected  fraud.  An  active  investiga- 
tion exists  when  there  is  significant  evi- 
dence supporting  an  Initial  complaint 
but  there  is  need  for  further  investiga- 
tion; 

(2)  The  name  and  address  of  any  pro- 
vider of  medical  services,  organization, 
physician,  or  other  individual  found, 
after  consultation  with  an  appropriate 
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professional  association  or  program  re- 
view team,  to  have  provided  unnecessary 
services,  or  of  any  physician  or  other 
individual  found  to  have  violated  assign- 
ment agreements  on  at  least  three 
occasions. 

This  information  in  (1 )  and  ( 2  •  above 
will  be  released  by  the  Social  Security 
Administration  to  those  Federa^  and 
State  officials  responsible  for  the  inves- 
tigations of  fraud  or  abuse  in  programs 
funded  by  title  XIX  of  the  Social  Se- 
curity Act,  or  to  any  officer  or  employee 
of  the  Department  of  the  Army,  De- 
partment of  Etefense,  solely  for  the  ad- 
ministration of  its  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS) ;  these  agencies 
will  also  be  notified  when  an  investiga- 
tion is  concluded  with  a  finding  tl.at 
there  is  no  fraud  or  other  prosecutaoie 
offense. 

Under  current  regulations,  the  Social 
Security  Administration  does  not  alert 
the  title  XEX  agencies  and  CHAMPUS 
about  title  XVlll  fraud  and  abuse  ca.«es 
until  it  refers  such  cases  to  the  Depart- 
ment of  Justice  or  to  a  State  profes- 
sional society  or  licensing  board  (see  20 
CFR  401.3(uM2)  and  20  CFR  422.434, 
as  amended  on  July  1.  1975,  at  40  FR 
27648  et  seq.).  During  the  period  elap- 
sing between  the  initiation  of  an  inves- 
tigation connected  with  the  title  XVIH 
program  and  referral  of  information  to 
an  agency  administering  the  title  XIX 
program  or  CHAMPUS,  a  suspect  could 
have  successfully  defrauded  the  title 
xrx  program  or  CHAMPUS. 

It  would  be  in  the  mutual  interest  of 
all  concerned  to  effectuate  an  earlier  ex- 
change of  information,  lliis  data  ex- 
change would  serve  to  alert  other  agen- 
cies involved  that  a  provider,  physician, 
or  supplier  of  services  is  under  investiga- 
tion for  various  categories  of  fraud  or 
abuse.  The  other  agencies  oould  then 
either  begin  an  investigation  themselves 
or  provide  additional  review  on  bills  re- 
ceived from  the  suspected  individuals  or 
providers.  The  title  XVm  and  title  XIX 
programs  and  CHAMPUS  can  be  alerted 
to  the  possibility  of  potentisd  violations 
and  can  take  action  to  ensure  against 
program  fraud  and  abuse  by  the  same 
violator.  Agreements  would  specify  that 
the  data  could  be  released  only  to  the 
agency's  enforcement  branch  and  that 
the  agency  would  pireserve  the  confiden- 
tiality of  the  data  received  and  would 
not  be  permitted  to  disclose  such  data 
for  other  than  program  purposes. 

This  procedure  will  meet  a  clear  need 
for  greater  coordination  between  the 
title  Xrm  and  title  XIX  programs  with 
respect  to  investigations  of  fraud  and 
abuse,  a  need  sJso  noted  in  reports  of  the 
General  Accounting  0£Qce.  Interested 
parties  were  given  until  August  26,  1976, 
to  submit  written  comments  or  sugges- 
tions on  the  notice  of  proposed  rulemak- 
ing. Comments  and  suggestions  received 
with  regard  to  this  notice  of  proposed 
rtilemaking,  responses  thereto,  and 
changes  in  the  proposed  regulations  are 
siunmarlzed  below. 

1.  Several  comments  were  received 
from  State  Welfare  Departments  and 


private  insurance  companies  suggesting 
that  the  title  XIX  and  CHAMPUS  pro- 
grams reciprocate  by  releasing  similar 
information  to  tiOe  XVm.  The  Social 
and  Rehabilitation  Service,  which  ad- 
m;nisters  the  title  XIX  program,  pub- 
lished final  regulations  on  June  25.  1976 
(41  PR  26221-26222).  for  the  purpv  ?e  of 
facilitating  the  exchange  of  information 
\^itli  the  Social  Security  Administration 
on  providers  under  investigation  for 
fraud  and  abuse. 

2.  A  comment  was  made  by  a  State 
Hospital  Association  tliat  title  XVLQ 
should  also  advise  title  XEX  and 
CHAMPUS  when  an  active  investigation 
has  been  terminated  without  a  finding 
Uiat  there  has  been  fraud  or  other 
prosecutable  offense.  We  have  adopted 
Uiis  suggestion  and  have  revised  the  pro- 
posed amendments  to  include  this  pro- 
vision (see  §§401.3(t)(3)  and  422.434ic^ 
(3>). 

3.  Several  comments  were  received 
from  vajious  State  Health  and  Welfare 
Departments  and  from  private  insurance 
companies  that  completely  endorsed  the 
amendments,  while  several  others  from 
State  and  county  medical  societies  com- 
pletely opposed  the  amendments  in  gen- 
eral and  for  various  specific  reasons 
relating  to  potential  abuse  of  confi- 
dentiality. The  need  for  the  amendments 
is  obvious  in  view  of  the  prior  criticism 
of  the  lack  of  coordination  between 
Medicare  and  Medicaid  In  investigating 
fraud  and  abuse.  The  regulations  contain 
adequate  safeguards  (see  S!401.3(t)  and 
422.434(c) )  to  protect  the  confidentiality 
of  information  about  the  individuals  or 
organizations  being  investigated  and  to 
ensure  that  the  information  will  not  be 
released  for  other  than  program  pur- 
poses. 

4.  Several  comments  were  received 
from  State  and  county  medloal  societies 
suggesting  that  a  person  or  orgsinization 
being  investigated  shouldjie  notified  of 
the  investigation  before  the  information 
is  released  to  title  XIX  or  CHAMPUS. 
This  suggestion  has  not  been  followed 
because  such  a  procedure  would  jeopard- 
ize the  ongoing  title  Xvm  investiga- 
tions and  would  defeat  the  purpose  of  the 
amendments  which  is  to  allow  an  earlier 
disclosure  of  investigatory  information 
to  the  title  XIX  and  CHAMPUS  pro- 
grams than  is  permitted  by  current  reg- 
ulations (see  20  CFR  401.3(u)(2>  and 
20  CPR  422.434,  as  amended  on  July  1. 
1975,  at  40  FR  27648  et  seq.) .  The  noti- 
fication of  the  title  XIX  agency  and 
CHAMPUS  that  an  investigation  has 
been  concluded  with  a  finding  that  there 
is  no  fraud  will  adequately  protect  the 
rights  of  a  person  or  organization 
investigated. 

5.  One  comment  was  received  from  a 
county  medical  society  that  since  a  de- 
cision as  to  what  constitutes  "necessary" 
as  opposed  to  "unnecessary"  medical 
care  is  a  judgmental  one  which  may  vary 
from  area  to  area,  such  a  decision  should 
hardly  result  in  a  verdict  that  fraud  or 
abuse  were  involved.  The  Medicare  pro- 
gram currMitly  consults  appropriate 
professional  associations  before  making 
decisicns  as  to  whether  services  are  "un- 


necessary services"  for  the  payment  of 
claims.  In  addition  "unnecessary  sen-- 
ices"  will  ordinarily  be  found  only  after 
examination  of  a  number  of  claims  indi- 
cates a  pattern  of  providing  imnecessary 
services.  The  sole  purpose  of  the  amend- 
ments is  not  to  adjudge  whether  fraud 
or  abuse  are  involved  but  to  permit  Medi- 
care to  alert  the  investigators'  branch  of 
the  t:tle  XIX  and  CHAMPUS  agencies 
when  a  significant  pattern  of  providing 
unnecessary  services  has  been  noted  by 
the  professional  association. 

6.  A  comment  was  received  from  a 
State  medical  society  objecting  to  the  use 
of  program  review  teams  to  determine 
when  a  provider  or  physician  or  .other 
person  has  been  furnishing  unnecessary 
services,  since  program  review  teams 
have  not  operated  on  any  widescale  basis 
or  with  any  significant  experience.  The 
Medicare  program  intends  to  continue 
consultmg  with  the  peer  review  com- 
mittees of  professional  associaiioris  cur- 
rently in  operation.  The  program  review 
teams  were  included  in  the  amendmaits 
so  that  the  program  would  have  the  op- 
tion of  using  their  services  if  appropri- 
ate. 

7.  Several  comments  were  received 
from  county  medical  societies  that  these 
amendments  would  increase  the  cost  of 
running  the  Medicare  program.  On  the 
contrary,  we  expect  that  considerable 
savings  will  be  realized  by  these  amend- 
ments in  the  earlier  identification  of  pos- 
sible fraud  and  abuse,  through  the  ex- 
change of  informatiop  between  title 
xvm,  title  XIX,  and  CHAMPUS  pro- 
grams, while  the  change  in  oiperational 
procedures  will  be  minimal. 

8.  One  comment  from  a  State  Depart- 
ment of  Health  and  Social  Services  sug- 
gested dropping  the  requirement  that  an 
organization  or  person  must  have  vio- 
lated the  Medicare  asBignment  agree- 
ment on  at  least  three  occasions  before 
title  XIX  or  CHAMPUS  would  be  noti- 
fied. This  suggestion  has  not  been 
adopted  because  a  definite  pcU^m  of  as- 
signment violation  should  be  established 
before  another  agency  is  notified. 

9  Comments  from  a  State  HetJth  De- 
partment, a  former  Medicaid  director, 
and  a  Professional  Standards  Review 
Organization  (PSRO)  propose  that  the 
information  to  be  released  to  title  XIX 
and  CHAMPUS  by  the  amendments  also 
be  released  to  locail  agencies  and  to 
coimty  medical  societies  and  PSROs. 
While  PSROs  and  other  professional  as- 
sociations may  provide  infommtion  to 
Medicare  resulting  from  their  review  of 
the  appropriateness  at  health  care  pro- 
vided to  program  beneficiaries  which  will 
help  in  id«itifying  patterns  of  program 
abuse  and  xinnecessary  services  that  may 
become  the  subject  of  investigation  by 
the  title  XVm  and  XIX  agencies,  the 
specific  purpose  of  these  amendments  is 
restricted  to  permit  the  earhest  possible 
release  of  information  only  to  title  XEX 
agencies  and  CHAMPUS  so  that  they 
may  take  appropriate  action  to  ensure 
the  integrity  of  their  programs.  Ttie 
amendments  currently  provide  that  the 
information  received  by  these  agencies 
will  be  kept  confidential  and  will  be  re- 
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leased  only  to  the  agency's  enforcement 
branch. 

10.  One  comment  from  a  private  in- 
surance company  advocated  that  title  V 
of  the  Social  Security  Act  be  included 
with  title  xrx  and-C|IAMPUS  as  recip- 
ient of  the  investigatory  Information. 
This  suggestion  has  also  not  been  adopted 
for  the  reason  stated  in  item  number  9 
above.  In  addition,  the  title  V  program 
generally  provides  medical  services 
through  State-owned  and  operated  facil- 
ities with  very  little  fee-for-service  pay- 
ment. The  type  of  information  to  be  re- 
leased under  these  amendments  would  be 
of  very  limited  use  to  title  V. 

11.  One  comment  from  a  private  in- 
surance company  suggested  that  penal- 
ties be  provided  for  misuse  of  the  infor- 
mation released.  Penalties  are  already 
provided  under  the  Privacy  Act  of  1974 
<5  UjS.C.  552a)  and  section  1106  of  the 
Social  Security  Act  for  disclosure  viola- 
tions. 

12.  Various  comments  suggested  pro- 
cedures to  be  followed  in  coordinating 
titles  XVin.  XIX.  and  CHAMPUS  inves- 
tigations. These  suggestions  will  be  con- 
sidered in  preparing  implementing  in- 
structions after  the  amendments  have 
been  adooted. 

Accordingly,  with  these  changes,  the 
amendments  are  adopted  as  proposed  and 
are  .set  forth  below. 

(Sees  206,  1102,  1106.  Social  Security  Act.  as 
amended.  63  Stat.  1368.  as  amended.  49  Stat. 
647.  as  amended.  53  Stat.  1398.  as  amended 
(42  CS.C.  405.  1302,  1306).) 

Effective  date.  The  amendments  shall 
be  effective  on  January  19.  1977. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.800-13.803.  Social  Security  Pro- 
grams.) 

The  Social  Security  Administration 
has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State- 
ment under  Executive  Order  11821  and 
OMB  Circular  A-107. 

Dated;  December  16, 1976. 

J.  B.  Cardwell. 
Commissioner  of  Social  Security. 

Approved:  January  11. 1977. 

Marjorie  Lynch. 
Acting    Secretary    of    Health. 
Education,  and  Welfare. 

Parts  401  and  422  of  Chapter  HI  of 
Title  20  of  the  Code  of  Federal  Regula- 
tions are  amended  as  set  forth  below : 

1.  In  $401.3  between  paragraphs  (s> 
and  u)  a  new  paragraph  (t)  is  added  to 
read  as  follows : 

§  401.3      DiwcloKure  of  information  rrlat- 
•ng  to  individuals. 

♦  •  •  »  • 

(ti  To  any  officer  or  employee  of  an 
agency  of  the  Federal  or  a  State  govern- 
ment lawfully  charged  with  the  duty  of 
ccnuiucting  an  investigation  or  prosecu- 
tion with  respect  to  possible  fraud  or 
abtise  against  a  program  receiving 
grants-in-aid  under  title  XIX  of  the 
Social  Security  Act.  but  only  for  the  pur- 


pose of  conducting  such  an  investigation 
or  prosecution,  or  to  any  ofiBcer  or  em- 
ployee of  the  Department  of  the  Army, 
Department  of  Defense,  solely  for  the 
administration  of  its  Civilian  Health  and 
Medical  Program-  of  the  Uniformed 
Services  (CHAMPUS),  the  following  in- 
formation, provided  that  such  agency  has 
filed  an  agreement  with  the  Social 
Security  Administration  that  the  in- 
formation will  be  released  only  to  the 
agei^cy's  enforcement  branch  and  that 
the  agency  will  preserve  the  confiden- 
tiality ot  the  information  received  and 
will  not  disclose  such  information  for 
other  than  program  purposes: 

( 1 )  The  name  and  address  of  any 
physician  or  other  individual  being  ac- 
tivelT  investigated  for  possible  fraud  in 
connection  with  title  XVIII  of  the  Social 
Security  Act.  and  the  nature  of  such 
suspected  fraud.  An  active  investiga- 
tions exists  when  there  is  significant  evi- 
dence sr.pporting  an  initial  complaint  but 
there  is  need  for  further  investigation. 

<2»  The  name  and  address  of  any 
physician  or  other  individual  foimd,  after 
consultation  with  an  appropriate  pro- 
fessional association  or  a  program  review 
team,  to  have  provided  unnecessary  serv- 
ices, or  of  any  physician  or  other  Individ- 
ual found  to  have  violated  the  assign- 
ment agreement  on  at  least  three 
occasions. 

i3>  The  name  and  address  of  any 
physician  or  other  individual  released 
under  paragraph  (t)  (1)  or  (2)  of  this 
section  concerning  whom  an  active  in- 
vestigation is  concluded  with  a  finding 
that  there  is  no  fraud  or  other  prosecut- 
able offense. 


2.  Section  422.434  is  revised  by  adding 
a  new  paragraph  <  c  >  to  read  as  follows : 

§  422.434      Release  of  title  XVIII  infor- 
mation to  Slate  and  Federal  agencies. 

«  •  •  *  • 

(O  The  following  information  may  be 
released  to  any  officer  or  employee  of  an 
agency  of  the  Federal  or  a  State  govern- 
ment lawfully  charged  with  the  duty  of 
conducting  an  investigation  or  prosecu- 
tion -with  respect  to  possible  fraud  or 
abuse  against  a  program  receiving 
grants-in-aid  under  title  XIX  of  the 
Social  Security  Act,  but  only  for  the  pur- 
pose of  conducting  such  an  investigation 
or  prosecution,  or  to  any  officer  or  em- 
ployee of  the  Department  of  the  Army. 
Department  of  Defense,  solely  for  the  ad- 
ministration of  its  Civilian  Health  and 
Medical  Program  of  the  Uniformed  Serv- 
ices I  CHAMPUS  t.  provided  that  such 
agency  has  filed  an  agreement  with  the 
Social  Security  Administration  that  the 
infoijnation  will  be  released  only  to  the 
agency's  enforcement  branch  aiid  that 
the  agency  will  preserve  the  confiden- 
tialitj-  of  the  infonpatlon  received  and 
will  not  disclose  such  information  for 
other  than  program  purposes: 

( 1  •  The  name  and  address  of  any  pro- 
vider of  medical  services,  organization, 
or  dther  person  being  actively  investi- 
gated for  possible  fraud  In  connection 
witflf  title  XVni  of  the  Social  Security 


Act,  and  the  nature  of  such  suspected 
fraud.  An  active  Investigation  exists 
when  there  is  significant  evidence  sup- 
porting an  initial  complaint  but  there  is 
need  for  further  investigation. 

(2)  The  name  and  address  of  any  pro- 
vider of  medical  services,  organization. 
or  other  person  found,  after  consultation 
with  an  appropriate  professional  associa- 
tion or  a  program  review  team,  to  have 
provided  imnecessary  services,  or  of  any 
physician  or  other  individual  found  to 
have  violated  the  assignment  agreement 
on  at  least  three  occasions. 

(3)  The  name  and  address  of  any  pro- 
vider of  medical  services,  organization  or 
other  person  released  under  paragraph 
CO  (1»  or  (2)  of  this  section  concern- 
ing which  an  active  investigation  Is  con- 
cluded with  a  finding  that  there  is  no 
fraud  or  other  prosecutable  offense. 

[PRDoc.77-1693  Piled  1-18-77;  8:45  am] 

Title  23 — Highways 

CHAPTER  I — FEDERAL  HIGHWAY  ADMIN- 
ISTRATION, DEPARTMENT  OF  TRANS- 
PORTATION 

SUBCHAPTER   G— ENGINEERING   AND  TRAFFIC 
OPERATIONS 

IFHWA  Docket  No.  76-17) 

PART  625 — DESIGN  STANDARDS  FOR 
HIGHWAYS 

Design  Criteria;  Interim  Regulation; 
Technical  Amendments 

The  technical  amendments  set  fortii 
below  concerning  23  CFR  Part  625  are 
made  to  FR  Doc.  76-38400  published  at 
page  6  in  the  Federal  Register  of  Janu- 
ary 3,  1977: 

( 1 )  The  footnote  at  the  end  of  23  CFR 
625.3(a)  (11)  should  read  "2." 

(2)  Add  a  footnote  "4"  at  the  end  of 
23  CFR  625.3(C)(3). 

(3)  Add  a  footnote  "2"  at  the  end  of 
23  CFR  625.3(e). 

(4)  In  Appendix  A,  the  address  for  the 
American  Association  of  State  Highway 
and  Transportation  Officials  in  No.  2 
should  read  as  follows: 

American  Association  of  State  Highway  and 
Transportation  Officials.  Suite  225.  444 
North  Capitol  Street,  NW..  Washington. 
D.C.  20001. 

(5)  Also  in  Appendix  A,  the  address 
for  the  Association  of  American  Rail- 
roads in  No.  3  should  read  as  follows: 

Association    of    American   Railroads,    Amer- 
I  lean  RAUroad  Building.  1920  L  Street,  NW.. 
Washington,  D.C.  20036. 

Issued  on:  January  12,  1977. 

DowELL  H.  Anders, 
Acting  Chief  Counsel. 

I  FR  Doc  77-1676  Piled  1-18-77:8:45  am] 

Title  30 — Mineral  Resources 

CHAPTER  II— GEOLOGICAL  SURVEY. 
,  DEPARTMENT  OF  THE  INTERIOR 

PART  211— COAL  MINING  OPERATING 
REGULATIONS 

On  December  9.  1976,  at  41  FR  53811 
the  Department  of  the  Interior  published 
as  proposed  rulemaking  a  Cooperative 
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Agreement  between  the  Department  ot 
the  Interior  and  the  State  of  Wyoming. 
Interested  persons  were  given  until  Jan- ~ 
uary  10,  1977,  to  comment  on  the  iwo- 
posed  Cooperative  Agreement.  Full  con- 
sideration was  given  to  all  comments  that 
were  received  by  that  date.  This  rule- 
making notice  £id<^ts  the  Cooperative 
Agreement  as  a  final  rule.  The  Coopera- 
tive Agreement  will  become  effective  on 
February  1, 1977. 

Background.  On  May  17,  1976,  the  De- 
partment of  the  Interior  ad(^ted  new 
regulations  to  govern  the  management 
of  federally-owned  coal  resources.  These 
regulations  established  standards  for  the 
conduct  of  employees  of  the  Department 
of  the  Interior  and  did  not  attempt  to 
exclude  the  application  of  state  laws  on 
reclamation  tram  federal  coal  leaseholds. 
The  regulations  contained  two  other  Im- 
portant features.  First,  the  regulations 
established  a  procedure  under  which  the 
Department  would  adopt  as  Federal  law 
the  requirements  of  a  state's  reclama- 
tion regulations  which  provided  protec- 
tion of  the  environment  at  least  as 
stringent  as  would  occur  under  the  ex- 
clusive apphcation  of  federal  law  and 
which  would  not  prevent  the  mining  of 
federal  coal  which  is  required  by  the 
overriding  national  interest.  Second, 
since  boti)  the  state  and  the  Department 
would  be  performing  similar  reclamation 
related  functions,  the  regulations  estab- 
lished a  procedure  where  the  Department 
and  a  State  could  enter  Into  a  Co<^>era- 
tlve  Agreonent  to  prevent  duality  in  the 
administration  and  enforcement  of  rec- 
lamation requirements. 

On  December  9,  1976,  at  41  FR  53793 
the  Department  adopted  the  require- 
ments of"  Wyoming's  reclamati<Mi  laws 
and  regulatimis  as  federal  regulations  in 
place  ct  porti(His  of  the  regulations  in  30 
CFR  Part  211  as  the  standards  to  govern 
the  reclamation  of  lands  disturbed  by 
surface  coal  mining.  On  that  same  day, 
the  Department  proposed  that  it  ad<Hit  a 
Cooperative  Agreanent  which  gave  the 
State  of  Wyoming  principal  responsibili- 
ty for  enforcing  reclamation  require- 
ments on  federal  coal  leases  in  that 
State. 

Discussion  of  Final  Rulemaking.  Other 
than  three  technical  changes  to  elimi- 
nate inccmslstencies  In  the  proposed  Co- 
operative Agreement,  the  Cooperative 
Agreement  adopted  In  this  final  rule- 
making Is  identical  to  the  Agreement 
that  was  proposed  in  the  December  9, 
1976,  notice.  The  three  changes  are:  (1) 
Article  IV  has  been  modified  to  eliminate 
the  inference  that  the  Agreement  applies 
to  expIorati(»i  activities  that  do  not  in- 
volve surface  mining  of  coal;  and  <2) 
Subparagraph  D-5  of  Article  IX  has  been 
changed  to  make  both  of  the  time  periods 
in  tiiat  paragraph  30  days;  and  (3)  Arti- 
cle V  has  be«i  modified  by  adding  the 
word  "coal"  between  "federal"  and 
"leases"  to  clarify  that  Wyoming's  in- 
spection obligation  is  limited  to  federal 
coed  leases.  No  other  changes  in  the 
Agreement  have  been  made.  Both  the 


Secretary  of  the  Interto'  and  the  Gov- 
ernor of  the  State  of  Wyoming  have  ap- 
proved these  min<M'  changes. 

Although  the  Agreement  has  not  been 
changed,  the  Department  would  like  to 
make  several  comments  on  the  effect  of 
the  regulations.  Article  V  of  the  Coopera- 
tive Agreement  gives  the  State  of  Wyo- 
ming pricipal  resp<Misibllity  to  inspect  the 
operations  area  of  Federal  coal  leases  for 
the  purpose  of  determining  whether  an 
applicant  is  complying  with  the  appro- 
priate reclamation  regulations.  This  sec- 
tion obUgates  the  State  of  Wyoming  to 
do  the  inspections  that  the  Geological 
Survey  would  have  otherwise  performed 
under  30  CFR  211.3(b)  (1>  (Insofar  as 
that  inspection  pertains  to  reclamation) 
and  the  inspections  under  30  CFR  211.41. 
Article  V  does  not  obligate  the  State  to 
perform  inspections  if  the  lessee  is  not 
conducing  coal  mining  operations  on  a 
lease  or  where  opierations  are  Imminent 
or  to  perform  inspections  on  portions  of 
leaseholds  that  are  totally  unaffected  by 
ongoing  operaticms.  The  Inspection  re- 
quirement covers  leases  where  operations 
are  taking  place. 

Obligations  Under  Federal  Regula- 
tions. With  the  ezc^Hion  of  the  areas 
mentioned  in  the  Cotverative  Agreement, 
a  lessee's  (Aligatlan  to  oomi4y  wttk  the 
requirements  of  Federal  laws  and  regu- 
lations has  not  been  changed,  llie  leesee 
or  operator  must  still  comply  with  the 
other  requirements  of  30  CFR  Part  211 
including  30  CFR  Section  211.12  Mine 
Maps,  30  CFR  Section  211.20  Informa- 
tion required  to  be  submitted,  30  CFR 
Section  211.21  Core  and  Test  holes,  and 
30  CFR  Section  211.62  Reports.  The  De- 
partment and  the  State  of  Wyoming  will 
work  to  develop  Joint  reports  to  further 
eliminate  duplication  of  work  and  re- 
ports tor  Federal  coal  lessees.  If  agree- 
ment is  reached  in  this  Eo-ea,  the  Depart- 
ment will  amend  the  procedures  and  re- 
quirements of  30  CFR  Part  211  through 
either  an  amendment  to  the  regulations 
or  a  Coal  Mining  Operating  Order. 

ObligatioTis  Under  State  Laws  and 
Regulations.  The  Cooperative  Agreement 
does  not  define  in  any  way,  a  federal  coal 
lessee's  obligation  to  ccnnply  with  laws 
or  regulations  that  are  not  explicitly 
covered  by  the  Agreement.  The  lessee's 
obligation  to  comply  with  other  laws  re- 
quirements, including  the  State  of 
Wyoming's  exploration  regulations  is 
unchanged  by  this  Agreement,  and  the 
lessee  must  comply  with  all  valid  state 
laws. 

Process  of  Approval  of  Mining  Plans. 
The  Co<^?erative  Agreement  requires  an 
operator  to  submit  a  mining  plan  to  both 
the  State  of  Wyoming  and  the  Depart- 
ment of  the  Interior.  The  Agreement  also 
incorporates  a  sequential  process  with 
first  the  State  of  Wyoming  and  then 
the  Department  of  the  Interior  approv- 
ing a  mining  plan  under  their  respective 
statutory  and  regulatory  obligations. 
The  agreement  does  not  require  the  De- 
partment of  the  Interior  to  refrain  from 
taking  any  steps  needed  prior  to  approv- 
ing a  mining  plan  until  after  the  State 


of  Wyoming  has  completed  its  detenni- 
natiopg  llie  Department  may  proceed 
with  all  of  the  stefks  that  are  required  in 
Its  decisionmaking  process,  including 
preparation  of  environmental  impact 
statements,  while  the  State  of  Wyoming 
Is  considering  what  action  it  will  take 
on  the  mining  plan. 

New  Section.  Finally,  the  proposed  no- 
tice of  rulemaking  did  not  include  the 
Cooperative  Agreement  as  a  section  in 
30  CFR  Part  211.  The  final  rulemaking 
includes  a  new  section,  §  211.77 <a> ,  which 
notes  the  adoption  of  the  Cooperative 
Agreement,  and  refers  to  the  page  in 
the  Federal  Register  where  the  text  of 
the  Cooperative  Agreement  can  be  found. 

The  Department  of  the  Interior  has 
determined  that  this  final  rulemaking 
does  not  contain  a  major  proposal  re- 
quiring preparation  of  an  Economic  Im- 
pact Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  January  13, 1977. 

Thomas  S.  Kleppe. 
Secretary, 
U.S.  Department  of  the  Interior. 

Under  the  authority  delegated  to  the 
Secretary  of  the  Interior,  Part  211  of 
Title  30  CFR  is  amended  to  read  as  fol- 
lows, effective  February  1. 1977. 

1.  Title  30  CFB  f211.10  Is  amended  by 
the  addition  of  paragraph  (e)  to  read 
as  follows: 

§  211.10     Exploration  and  mining  plans. 

■  •  •  •  • 

(e)  States  vHth  211.75ib)  agreements. 
(1)  Wyoming.  A  federal  coal  lessee  in 
the  State  of  Wjroming  who  must  submit 
a  mining  plan  under  both  State  and 
Federal  law  shall  submit,  in  lieu  of  the 
minins  nlan  reauired  by  this  section,  a 
mining  plan  containing  the  information 
required  by: 

(i)  Wyo.  Stat,  section  35-502.24(a), 
(b)(i)-(ix); 

<ii)  Wyo.  Land  Quality  R^.,  Chapter 
VI; 

(iii)  30  CFR  Section  211.10(c)  (3)  (ID. 
(6)-(l).  (iv)-(vi).  (xli),  (xiv)-(xv); 
and 

(iv)  30  CFR  Section  211.10(c)  (7)  (ill), 
(v)-(vi) ;  and  a  statement  certifying 
that  a  copy  of  the  plan  or  permit  appli- 
cation has  been  given  to  both  the  appro- 
priate oSBcial  in  the  State  ot  Wyoming 
and  the  Secretary  of  the  Interior. 

2.  TlUe  30  CFR  S  211.74  Is  amended  by 
the  addition  of  paragraph  (g)   to  read 

as  follows: 

§211.74      Variances. 

•  •  •  ■  • 

(g)  States  with  211.75(b)  agreements. 

( 1 )  Wyoming.  A  federal  coal  lessee  in 
the  State  of  Wyoming  shall  request  and 
receive  variances  from  the  State  of 
Wyoming  and  the  Secretary  under  the 
provisions  of  Wyo.  Stat,  section  35-502.- 
45. 

3.  Title  30  CFR  Part  211  is  amended 
by  the  addition  of  a  new  section,  to  read 
as  follows: 
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I  211.77     Suies  with  CooperaUve  Agree- 
ments. 

(a)  Wyoming.  The  Administration 
and  enforcement  of  reclamation  require- 
ments on  federal  coal  leases  subject  to 
this  part  shall  be  done  according  to  the 
Cooperative  Agreement  between  the 
State  of  Wyoming  and  the  Department 
of  the  Interior.  The  Cooperative  Agree- 
ment is  published  at  42  FR  3644,  Janu- 
ary 19.  1977.  and  is  available  at  appropri- 
ate offices  of  the  Department  of  the 
Interior. 

4.  The  State  of  Wyoming  and  the.  De- 
partment, of  the  Interior  enter  into  a 
Cooperative  Agreement,  effective  Febru- 
ary 1,  1977.  to  read  as  follows: 

Caoperative  agreement  between  the  United 
SUtes  Department  of  the  Interior  and  the 
State  of  Wyoming  under  Section  32  of  the 
Mineral  Leasing  Act  of  1920.  30  US.C.  Sec- 
tion 189.  and  Section  307  of  the  Federal 
Land  Policy  and  Management  Act  of  1976, 
43  CSC.  Section  1737. 

"Hils  agreement  (referred  to  as  the  Co- 
opwatlve  Agreement)  la  made  under  Sec- 
tion 32  of  the  Mineral  Leasing  Act  of 
192D.  30  US.C.  Section  189.  30  CFR  211.75, 
and  Section  307  of  the  Federal  Land  Policy 
and  Management  Act  o«f  1976.  between  the 
State  of  Wyoming,  acting  by  and  through 
Ed  Herschler,  Governor  (hereinafter  referred 
to  aa  the  Governor)  and  the  United  States 
D^artment  of  the  Interior,  acting  by  and 
through  the  Secretary  of  the  Interior  (re- 
ferred to  as  the  S^retary). 

ABTICUC   I.   PUXFOSK 

This  agreement  provides  for  a  coopera- 
tive program  between  the  United  States 
Department  of  the  Interior  and  the  State  of 
Wjomlng  with  respect  to  the  administration 
aad  enforcement  of  surface  coal  reclamation 
o^ratlons  conducted  under  coal  leases  Is- 
sued by  the  Department  of  the  Interior 
mider  the  Mineral  Leasing  Act  of  1920.  The 
basic  purpose  of  the  agreement  la  to  pre- 
vent duality  of  administration  and  enforce- 
nent  of  surface  reclamation  requirements 
hy  designating  the  State  of  Wyoming  as  the 
principal  entity  to  enforce  reclamation  laws 
•pd  regulations  In  Wyoming. 

,,  Article  II.  Effective  Date 

The  Cooperative  Agreement  is  effective  on 
the  1st  day  of  February,  1977.  and  remains 
In  effect  until  terminated  as  provided  in 
Article  IX. 

AaricLE  III.  Requirements  for  Cooperative 
Agreement 

The  Governor  affirms  that  the  State  will 
comply  with  all  of  the  provisions  of  this  Co- 
•perattve  Agreement  and  will  continue  to 
ioeet  all  the  conditions  and  requirements 
cpeclfled  in  this  Article  upon  which  the  ap- 
proval of  the  Secretary  Is  based. 

A.  Responsible  Administrative  Agency.  The 
Department  of  Environmental  Quality  and 
the  EnvlrcnmentAl  Quality  Council  (herein- 
after referred  to  as  "State  Agency")  Is.  and 
•hall  continue  to  be,  the  sole  agen.y  respon- 
sible for  administering  this  Cooperative 
Agreement  on  behalf  of  the  Governor 
throughout  the  State. 

•  B.  AuthOTtty  o/  State  Agency.  The  State 
Agency  designated  in  Paragraph  A  of  this 
Article  has.  and  shall  continue  to  have,  au- 
thority to  carry  out  this  Cooperative  Agree- 
ment. 

,^  C.  State  Reclamation  Laic.  The  reclamation 
requirements  of  Wyoming  listed  in  Appendix 
A  afford  general  protection  of  the  envlron- 
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ment  at  least  as  stringent  as  would  occur 
under  the  exclusive  application  of  30  CFR 
Part  '211.   and  do  not  unreasonably   Impair 
the  milling  of  federally  leased  coal,  the  mln-  j 
Ing  of  which  is  In  the  overriding  national  In-  < 
terest. 

D.  Effectiveness  of  State  Procedures.  The 
existing  procedures  of  the  State  are,  and  shall 
continue  to  be.  in  the  Judgment  of  the  Secre- 
tary Substantially  as  effective  for  the  purpose 
of  enforcing  the  reclamation  requirements 
listed  in  Appendix  A  as  the  procedures  of  the 
Department  of  the  Interior. 

E.  Inspection  of  Mines.  The  Governor  af- 
firms that  the  State  will  Inspect  all  mines 
locaced  in  the  State,  In  accordance  with  the 
minimum  schedules  In  Article  V. 

F.  Enforcement.  The  State  affirms  that  It 
will  enforce  the  Agreement  in  a  manner  that 
ensures  effective  environmental  protection. 

a.  Qualified  Personnel.  The  State  Agency 
has  and  shall  continue  to  have  an  adequate 
number  of  fully  qualified  personnel  neces- 
sary for  the  enforcement  of  this  Cooperative 
Agreement. 

K.  Funds.  The  State  has  devoted  and  will 
continue  to  devote,  adequate  funds  to  the 
adailnistratlon  and  enforcement  of  reclama- 
tion rpqiiirements  in  the  State. 

1.  Reports  and  Records.  The  State  Agency 
sh>n  make  reports  to  the  Secretary  contain- 
ing information  respecting  Its  compliance 
with  the  terms  of  this  Cooperative  Agree- 
ment, as  the  Secretary  shall  from  time  to 
time  require.  The  Governor  shall  also  make 
av&ilable  to  the  Secretary,  upon  request.  In- 
formation developed  under  the  Cooperative 
Agreement. 

The  Secretary  affirms  that  the  Department 
of  the  Interior  will  comply  with  all  of  the 
provisions  of  this  Cooperative  Agreement. 

Articlk  IV.  Min^  Plans 

Federal  regulations.  30  CFR  211.10(c),  and 
State  laws  and  regulations  require  the  oper- 
ator of  lands  leased,  permitted  or  licensed  for 
ceal  mining  to  receive  approval  of  a  mining 
plan  or  permit  prior  to  conducting  opera- 
tions. 

A.  Contents  of  Mining  Plans  and  Permits. 
The  Governor  and  the  Secretary  agree  to  re- 
quire a  federal  coal  les.see  who  must  submit  a 
mining  plan  or  permit  application  under 
both  State  and  federal  law  to  submit  an  ap- 
plication, plan  or  permit  with  the  following 
minimum  information: 

I  I.  The  Information  required  by: 

I  a.  Wyo.  Stat.  Section  35-502.24  (a),  (b)  (I)- 

(Ix); 

b.  Wyo.  Land  Quality  Reg.,  Chapter  VI; 

c.  30  CFR  211.10(c)  (3)  (11),  (6)  (1),  (Iv)- 
(vl).  (xll).  (xlv),  (XV): 

d.  30  CFR  211.10(c)  (7)   (ill) ,  (v),  (vl) . 

2.  A  statement  certifying  that  a  copy  of  ths 
plan  or  permit  application  has  been  given  to 
both  the  Governor  and  the  Secretary. 

If  either  the  Governor  or  the  Secretary  re- 
quires the  operator  to  submit  additional  in- 
formation, the  operator  shall  submit  the  in- 
formation to  both  the  Governor  and  th* 
Secretary.  The  operator  will  request  variances 
from  the  mining  plan  in  accordance  with  the 
provisions  of  Wyo.  Stat.  Section  35-502.45. 
and  win  file  the  request  with  the  Governor 
and  the  Secretary. 

B.  Rei-iew  of  Plan.  The  Governor  and  the 
the  Secretary  shall  each  review  and  analyze 
the  adequacy  of  the  plan,  or  request  for  a 
Variance  from  the  plan. 

C.  Approval  of  Mining  Plans.  The  Governor 
shall  review  the  mining  plan,  or  request  for 
Ct  variance,  as  provided  In  Articles  4  and  6  oif 
the  Wyoming  Environmental  Quality  Act 
<W.S.  35  502.20  to  35-502.41,  and  35-502.45), 
and  shall  notify  the  Secretary  of  his  action 
pursuant  to  such  Act.  The  Secretary  shall 
then  Independently  review  and  take  action 
on  the  mining  plan,  or  request  for  a  variance. 


acted  on  by  the  Governor.  The  Secretary  shall 
notify  the  Governor  of  hU  action. 

ARTICLE  V.  Inspections 

A.  The  Governor  shall  Inspect  as  author- 
ized by  Wyo.  Stat.  35-502.9  as  frequently  as 
necessary  but  at  least  quarterly  the  opera- 
tions area  of  all  federal  coal  leases,  permits 
and  licenses  where  operations  affecting  the 
reclamation  of  mined  lands  are  conducted 
or  to  be  conducted,  for  the  purjxjse  of  deter- 
mining whether  the  operator  Is  complying 
with  all  applicable  laws,  regulations  and  or- 
ders and  all  requirements  of  approved  ex- 
ploration or  mining  plans  that  affect  the 
reclamation  of  mined  lands. 

B.  The  Governor  will,  subsequent  to  con- 
ducting any  Inspection,  file  with  the  Secre- 
tary a  report  on  (1)  the  general  conditions 
of  the  lands  under  lease,  permit,  and  license 
(2)  the  manner  In  which  the  op>erations  are 
being  conducted,  and  (3)  whether  the  oper- 
ator is  complying  with  applicable  reclama- 
tion requirements.  A  copy  of  this  report  shall 
be  furnished  to  the  operator  on  request,  and 
shall  be  made  available  for  public  Inspection 
during  normal  business  hours  at  the  offices 
of  the  Mining  Supervisor. 

C.  For  the  purpwDse  of  evaluating  the  man- 
ner in  which  the  Cooperative  Agreement  Is 
being  carried  out  and  to  insure  that  rec- 
lamatioa  is  being  effectively  performed,  the 
Secretary  may  Inspect  from  time  to  time 
mines  within  the  State.  Inspections  by  the 
Secretary  may  be  made  In  association  with 
regular  Inspection  by  the  State. 

D  The  Secretary  may  conduct  inspections 
t3  determine  whether  the  operator  Is  com- 
plying with  requirements  that  are  unrelated 
to  reclamation. 

Article  VI.  Enfobcxment 

A.  If  the  Governor  determines  that  the 
operator  is  not  complying  with  a  require- 
ment that  relates  to  the  reclamation  of  lands 
disturbed  by  surface  mining,  he  shall  take 
such  steps  as  required  by  Wyo.  Stat. 
35-502.46.  49. 

B.  If,  In  the  Judgment  of  the  Governor,  an 
operator  Is  conducting  activities  on  'lands 
subject  to  this  agreement  which  fall  to  com- 
ply with  a  requirement  that  relates  to  rec- 
lamation and  those  activities  threaten  Im- 
mediate and  serious  damage  to  the  environ- 
ment, the  State  shall  order  the  immediate 
cessation  of  such  activities,  as  authorized 
by  Wyo.  Stat.  35-502.15. 

C.  The  State  shall  notify  the  Secretary  of 
all  violations  of  applicable  laws  regarding 
reclamation  including  violations  of  federal 
laws  and  regulations  or  lease  terms  and  of 
all  actions  taken  under  Wyo.  Stat.  35-502.46, 
49. 

D.  This  section  does  not  limit  the  Secre- 
tary's authority  to  seek  cancellation  of  a  fed- 
er-a  coal  lease  under  federal  laws  and  regu- 
lations, or  prevent  the  Secretary  from  taking 
appropriate  steps  to  correct  actions  that  vio- 
late federal,  but  not  atft*^  law.  , 

E.  Failure  to  adeguately  enforce  the  rec- 
lamation laws  and  regulations  shall  be 
grounds  for  termination  of  this  Agreement. 

Akticle  vn.  Bonds 

A.  Amount  and  Responsibility.  The  Gover- 
nor shall  require  all  federal  coal  lessees  sub- 
ject to  the  provisions  of  30  CFR  Part  311  to 
submit  a  bond  as  required  by  Wyo.  Stat. 
35-502  34.  The  Secretary  shall  reduce  the  fed- 
eral bond  required  for  reclamation  purposes 
ynder  43  CFR  3041.3.  and  30  CFR  211.3,  by 
the  amount  of  the  bond  required  by  the 
Governor.  '— >. 

B.  Notification.  Prior  to  re^aslng  the  bond 
required  by  Wyo.  Stat.  35-502.34  for  lands  the 
surface  of  which  Is  owned  by  the  federal 
government,  the  Governor  shall  consult  with 
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and  seek  the  advice  and  consent  ct  the  Sec- 
retary. 

C.  Release  of  Bond.  Tbe  Ooremor  aban 
hold  the  openXix  reqxmslble  and  liable  tor 
Buooeesful  reclamation  as  required  by  Wyo. 
Stat.  S6-602.40. 

Article  Virt.  OppORTuwrry  To  Comply  With 
CooPERATivz  Agreement 

The  Secretary  may,  In  his  sole  discretion, 
and  without  InsUtutlng  or  ccMnmenclng  pro- 
ceedings for  withdrawal  of  approval  of  the 
Cooperative  Agreement,  notify  the  State 
Agency  that  It  has  failed  to  comply  with  the 
provisions  of  the  Cooperative  Agreement.  The 
Secretary  shall  specify  how  the  State  has 
failed  to  comply  and  shall  specify  and  state 
the  period  of  time  within  which  the  defects 
in  administration  shall  be  remedied  and  sat- 
isfactory evidence  presented  to  him  that  the 
State  remedied  the  defects  in  administration 
and  is  in  compliance  with  and  has  met  the 
requirements  of  the  Secretary.  Upon  failure 
of  the  State  Agency  to  meet  the  requirements 
of  the  Secretary  within  the  time  specified, 
the  Seeretary  may  institute  procee^Ongs  for 
withdrawal  of  approval  of  the  Cooperative 
Agreement  as  set  forth  In  Article  IX, 

Articlb  EX.  Termination  of  Cooperative 
Agreement 

The  Cooperative  Agreement  may  be  termi- 
nated as  follows: 

A.  Terminatton  by  the  State.  The  Coopera- 
tive Agreement  may  be  terminated  by  the 
State  upon  written  notice  to  the  Secretary, 
specifying  the  date  upon  which  the  State 
plan  shall  be  terminated,  but  which  date  of 
termination  shall  not  be  lees  than  30  days 
from  the  date  of  the  notloe. 

B.  Termination  l>y  the  Secretary.  The  Co- 
operative Agreement  may  be  terminated  by 
the  Secretary  whenever  the  Secretary  finds, 
after  giving  due  notice  to  the  State  and  af- 
fording the  State  an  opporttmlty  for  a 
bearing: 

1.  That  the  State  has  failed  to  comply 
substantially  with  any  provision  of  the  Co- 
operative Agreement;  or 

2.  That  the  State  has  failed  to  comply 
with  any  assurance  given  by  the  State  upon 
which  the  Cooperative  Agreement  is  based, 
or  any  condition  or  requirement  which  is 
specified  In  Article  m;  or 

3.  That  State  action  unrelated  to  surface 
coal  mine  reclamation  wm  unreasonably 
and  substantially  prevent  the  mining  of  fed- 
eral coal. 

■C.  Termination  by  Operation  of  Law.  This 
Cooperative  Agreement  shall  terminate  by 
operation  of  law  when  no  longer  authorized 
by  federal  laws  and  regulations. 

D.  Notice  of  Proposed  Termination.  When- 
ever the  Secretary  proposes  to  terminate  the 
Cooperative  Agreement  he  shall: 

1.  Olve  written  notice  to  the  Governor 
and  to  the  State  Agency  specified  In  Arti- 
cle m. 

2.  Specify  and  set  out  in  the  written  no- 
tice the  grounds  upon  which  he  proposes  to 
terminate  the  Cooperative  Agreement. 

3.  ^>eclfy  the  date  up(Mi  which  and  the 
place  where  the  State  will  be  afforded  an 
opportunity  for  bearing  and  to  show  cause 
why  the  Cooperative  Agreement  should  not 
be  terminated  by  the  Secretary.  The  date 
upon  which  such  hearing  shall  be  held  shall 
be  not  less  than  30  days  from  the  date  of  such 
notice,  and  the  plaae  of  hearing  shall  be  In 
the  State. 

4.  The  Secretary  shall  also  publish  a  no- 
tice In  the  Federal  Register  containing  the 
items  in  1-3  of  this  paragraph. 

5.  Within  30  days  of  the  date  of  the  written 
notice  specifying  the  date  of  the  hearing,  the 
State  shall  file  a  written  notloe  with  the  Sec- 
retary stating  whether  or  not  It  will  i4>pear 
and  pcutlcipate  In  the  hearing.  The  notice 


shall  specify  the  Issues  and  grounds  q>eclfled 
by  the  Secretary  for  termination  which  the 
State  will  oppose  or  contest  and  a  statement 
of  its  reasons  and  grounds  for  opposing  or 
contesting.  Failure  to  file  a  written  notloe 
In  the  Office  oif  the  Secretary  within  30  days 
shall  constitute  a  waiv^  of  the  opportunity 
for  hearing,  but  the  State  may  present  or 
submit  bef(M«  the  time  fixed  for  the  bearing 
written  arguments  and  reasons  why  the  Co- 
operative Agreement  should  not  be  tw'mi- 
nated,  and  within  the  discretion  of  the 
Secretary  may  be  permitted  to  appear  and 
confer  in  person  and  present  oral  or  written 
statements,  and  other  documents  relative  to 
the  proposed  termination. 

E.  Conduct  of  Hearing.  The  hearing  will  be 
conducted  by  the  Secretary.  A  record  shall 
be  made  of  the  hearing  and  the  State  shall 
be  entitled  to  obtain  a  copy  of  the  tran- 
script. The  State  shall  be  entitled  to  have 
legal  and  technical  and  other  representatives 
present  at  the  heskrlng  or  conference,  and 
may  present,  either  orally  or  in  writing,  evi- 
dence, informatleo,  teetlmony.  documents, 
records,  and  materials  as  may  be  relevant 
and  material  to  the  issues  involved. 

P.  Notice  of  Withdratcal  of  Approval  of 
Cooperative  Agreement.  After  a  hearing  has 
been  held,  or  the  right  to  a  hearing  has  been 
waived  or  forfeited  by  the  State,  the  Secre- 
tary, after  consideration  of  the  evidence,  in- 
fermatlon.  testimony,  and  asgnments  pre- 
sented to  him  shall  advise  the  State  of  his 
decision.  If  the  Secretary  determines  to  with- 
draw approval  of  the  Cooperative  Agreement, 
he  shall  notify  the  State  Agency  of  his  In- 
tended withdrawal  of  approval  of  the  Coop- 
erative Agreement,  and  afford  the  State  an 
opportunity  to  present  evidence  satisfactory 
to  the  Secretary  that  Uie  State  has  remedied 
the  specified  defects  in  Its  administration  of 
the  Cooperative  Agreement.  The  Secretary 
shall  state  the  period  of  time  within  which 
the  defects  in  administration  shall  be  rem- 
edied and  satisfactory  evidence  presented  to 
htm,  and  upon  failure  of  the  State  to  do  so 
vrithln  the  time  stated,  the  Secretary  may 
thereupon  vrtthdraw  his  approval  of  the  Co- 
operative Agreement  without  and  further  op- 
portunity afforded  to  the  State  for  a  hearing 

Article  X.  Reinstatement  of  Coopfbative 
Aorexment 

The  Cooperative  Agreement  which  has 
been  terminated  may  be  reinstated  upon  ap- 
plication by  the  State  and  upon  giving  evi- 
dence satisfactory  to  the  Secretary  that  the 
State  can  and  win  comply  with  an  the  pro- 
visions of  the  Cooperative  Agreement  plan 
and  has  remedied  an  defects  in  administra- 
tion for  which  the  Cooperative  Agreement 
was  terminated. ; 

Articxe  XI.  Amendments  of  Cooperattvr 
Agreement 

This  Cooperative  Agreement  may  be 
amended  by  mutual  agreement  of  the  Oor- 
emor and  Secretary.  An  amendment  pro- 
posed by  one  party  shaU  be  submitted  to  the 
other  with  a  statement  of  the  reasons  for 
such  proposed  amendment.  The  amendment 
shaU  be  adopted  after  rulemaking  and  the 
party  to  whom  the  prt^xised  amendment  Is 
submitted  shall  signify  Its  acceptance  or  re- 
jection of  the  proposed  amendment,  and  If 
rejected  shall  state  the  reasons  for  rejection. 

Article  Xn.  Changes  ut  State  or  Fedekal 
Standards 

The  Secretary  of  the  Interior  and  .'or  the 
State  of  Wyoming  may  from  time  to  time 
revise  and  promulgate  new  or  revised  recla- 
mation requirements  or  enforcement  and  ad- 
ministration procedures.  The  Secretary  and 
the  Governor  shaU  Immediately  Inform  the 
other  of  any  final  changres  m  their  respective 
laws  or  regulations.  Bach  party  shall.  If  It 


determines  it  to  be  necessary  to  keep  this 
Ooopsratlve  Agreement  in  foree.  change  or 
revise  Its  respective  laws  or  regulations.  For 
changes  which  may  be  accomplished  by  rule- 
making, each  party  shall  have  six  months 
in  which  to  make  such  changes.  For  changes 
which  require  legislative  authorisation,  each 
party  has  until  the  close  of  Its  next  legisla- 
tive session  at  which  such  legislation  can  be 
considered  in  which  to  make  the  changes.  If 
such  changes  are  not  made,  then  the  termi- 
nation provision  of  Article  EX  may  be  in- 
voked. 

Article  Xni.  Qualifications  and  ElvprRn  ni  e 

OF  PXRSOIfNEL 

The  State  Agency  shall  be  adequately 
staffed  with,  or  have  readily  available  to  it 
an  adequate  number  of  qualified  personnel 
to  carry  out  fully  the  requirements  of  the 
Cooperative  Agreement.  The  personnel  of  the 
State  Agency  shall  be  so  qualified  that  the 
end  result  of  their  efforts  Is  comparable  to 
that  which  would  have  resulted  from  admin- 
istration by  Department  of  Interior  person- 
nel. 

Article  XIV.  Conflict  of  Interest 

No  member  of  the  State  Agency  or  agen- 
cies responsible  for  the  administration  of 
the  State  law  and  rules  and  regulations  re- 
lating to  this  Cooperative  Agreement  shall 
participate  in  the  review,  analysis,  admin- 
istration, decision -making,  or  enfeicenient 
actions  relating  to  any  operation  subject  to 
this  Cooperative  Agreement  tf  such  person 
has,  directly  or  Indirectly,  any  financial  In- 
terest In  a  company,  partnership,  organi7a- 
tion.  or  corporatton  (parent  or  subeldiary) 
which  owns,  operates  or  has  a  financial  in- 
terest in  such  operation  subject  to  thi.*;  Co- 
operative Agreement. 

Article  XV.  Eqiupment  and  Laboratories 

The  State  Agency  shall  have  equipment, 
laboratories,  and  facilities  with  which  all  in- 
spections, investigations,  studies,  teste,  anal- 
yses, can  be  performed  or  determined,  and 
which  are  necessary  to  carry  out  the  require- 
ments of  the  Cooperative  Agreement  or  have 
access  to  such  facilities  and  personnel. 

Article  XVT.  Exchange  or  Information 

A.  Organizational  and  Functional  Statc- 
vient.  The  State  Agency  and  the  Secretary 
shall  advise  each  other  of  the  organization, 
structure,  functions,  and  duties  of  the  of- 
fices, departments,  divisions,  and  persons 
within  their  organizations.  Each  shall  ad- 
vise promptly  the  other  In  writing  of  changes 
In  personnel,  officials,  heads  of  a  department 
or  division,  or  a  change  In  the  functions  or 
duties  of  persons  occupying  the  principal 
offices  within  the  organization.  The  State 
Agency  and  the  Secretary  shall  advise  each 
other  tn  writing  the  location  of  Its  various 
offices,  addresses,  telephone  numbers,  and 
the  names,  location,  telephone  numbers  of 
their  req>ectlve  mine  inspectors  and  the  area 
within  the  State  for  wtiich  such  mspectors 
are  responsible,  and  shall  advise  promptly 
of  any  changes  in  such. 

B.  Lau)»,  Rules  and  Regulations.  The  State 
Agency  and  the  Secretary  shall  provide  to 
each  other  copies  of  tbelr  respective  laws, 
rules,  regulations  and  standards  pertaining 
to  the  enforcement  and  administration  of 
this  Cooperative  Agreement  and  promptly 
furnish  copies  of  any  final  revision  of  such 
laws,  rules,  regulations,  and  standards  when 
the  revision  becomes  effective. 

Articlk  ZVH.  Rksxrvation  or  Rights 

This  Cooperative  Agreement  shall  n»t  be 
construed  as  waiving  or  preventing  the  as- 
sertion of  any  rights  the  Qovtamor  and  the 
Secretary  may  have  nnder  the  Mineral  Leas- 
ing Act  or  the  Oonstltutlan  of  the  United 
States.      Furthermore,      tbli      OooperatlTe 
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Agreement  neither  alters,  expandB.  nor  di- 
minishes the  rights,  duties,  and  obligation* 
of  Che  parties  hereto  as  set  forth  In  th«  sUp- 
ulattlon  and  Consent  Decree  entered  in  Her- 
schler,  et  al.  v.  Kleppe,  Docket  No.  C76-106B 
(Suit  filed  June  9,  1976.  D.  Wyoming). 

Ed  Hkkschi,cr, 

Governor, 
State  of  Wyoming. 

)  Thomas  S.  Klkppk. 

!  Secretarg. 

Department  of  the  Interior. 


<# 


Appendix  A 


3.  Wyo.  Stat.  35-502.3(e)  (1). 

2.  Wyo.  Stat.  35-502.21  (a)  (l)-(vl) . 

3.  Wyo.  Stat.  36-602.24:1 

4.  Wyo.  Stat.  35-502,32{b)(ll)-(lx). 

5.  Wyo.  lAnd  Quality  Reg.  Il-lb. 

r  Wyo.  Land  Quality  Reg.  U-2a  (1),  (2). 
7.  Wyo.  Land  Quality  Reg.  II-3  through  6. 

9.  Wyo.  Land  Quality  Reg.  III-l  through  4. 
6  ttiTOUgh  7. 

».  Wyo.  Land  Quality  Reg.  IV-1. 

10.  Wyo.  Land  Quality  Reg.  VIII-1. 

|Wi  Doc.77-1682  Piled  l-l&-77;8:45  am} 

THIe  33 — Navigation  and  Navigable  Waters 

CHAPTER  II— CORPS  OF  ENGINEERS, 
DEPARTMENT  OF  THE  ARMY 

PART  204 — DANGER  ZONE  REGULATIONS 
PACIFIC  OCEAN,  CALIFORNIA 

San  Miguel  Island,  Calif. 

On  5  November  1976  there  was  pub- 
Ikbed  In  the  Federal  Regtster  (Vol.  41, 
N».  215,  page  48747)  a  notice  of  proposed 
rulemaking  concerning  33  CFR  204.203 
wUch  establishes  a  danger  z<»ie  in  the 
Pacific  Ocean  at  San  Miguel  Island.  Cali- 
fornia. We  proposed  to  amend  only  para- 
gnq>h  (c)  (9)  to  extend  the  period  of  iise 
to  1  July  1978.  Interested  pcutles  were 
glrm  the  opportunity  to  submit  com- 
mesxts  or  objections  on  or  before  5  De- 
cember 1976. 

No  comments  have  been  received  and 
aocordlngly.  the  period  of  use  for  the 
danger  zone  Is  hereby  extended  to  1  July 
igr78  and  la  set  forth  below  without 
change,  effective  upon  publication  in  the 

FkDXKAL  RZGISTZB. 

Dated:  December  20,  1976. 

Apptx>ved: 

Victor  V.  Veyset, 
Assistant  Secretary  of 
I  the  Army  iCinU  Wrwkx^ . 

SectliHi  204.203(c)  (9)  of  33  CFR  Part 
2f4  la  amended  as  follows: 

$204^03     Pacific  Ocean  at  San  Miguel 
Island,  Calif.,  naval  danger  cone. 
I      •  •  •  •  • 

(c)  The  Regulations.  •  •  • 
(9)  The  regulation  In  this  sectloQ  shall 
be  m  effect  untU  1  July  1978  and  ahall  be 
lefieiml  tn  May  1978  to  detennine  tbe 
centinuing  need. 

(VR  Doc.77-16«7  FU«d  l-l»-'l7:t:4«  hb| 


RULES  AND  REGULATIONS 

Title  39 — Postal  Service 

CHAPTER  III — POSTAL  RATE 
COMMISSION 

(Order  No.  149;  Doc  No.  RM77-41 
PART  3002 — ORGANIZATION 

Reorganization;  Combining  Office  of 
Secretary  With  Administrative  Office 

January  14,  1977. 

The  Postal  Rate  Commission  has  de- 
termined that  an  internal  reorganiza- 
tion which  merges  the  functions  of  the 
Office  of  the  Secretary  (39  CFR  3002.3) 
into  an  Administrative  <Z>fflce  (39  CFR 
3002.8)  imder  the  direction  of  a  single 
ofllcer,  employing,  as  appropriate,  the 
titles  of  Secretary  and  Chief  Adminis- 
trative Officer,  is  necessary  and  desir- 
able for  the  efficient  conduct  of  the  busi- 
ness of  the  Commission. 

All  present  functions  of  the  Office  of 
the  Secretary  and  the  Administrative 
Office  wUl  continue  to  be  exercised  but 
will  be  assumed  by  a  reorganized  and 
expanded  Administrative  Office.  Amend- 
ments  to  the  Commission's  organization 
(39  CFR  Part  3002) ,  as  provided  herein, 
fully  describe  the  reorganization 
changes. 

Since  the  amendment  herein  made  In- 
volves matters  of  agency  organization 
and  procedure,  the  notice  requirements 
of  the  Administrative  Procedure  Act  do 
not  apply.  (5  U.S.C.  553.)  Accordingly, 
pursuant  to  section  3603  of  title  39  (39 
UJS.C.  3603) ,  It  is  ordered  that  effective 
January  15.  1977,  Part  3002  of  the  Com- 
mission's Regulations  (39  CFR  Part 
3002)  Is  hereby  amended  as  follows: 

(A)  39  CFR  3002.3  is  revised  to  read 
as  follows : 

§  3002.3      Administrative  Office. 

(a)  The  Incumbent  head  of  the  office 
is  responsible  for  exercising  two  execu- 
tive functions  of  the  Commission  and 
utilizes  the  title  of  either  "Secretary" 
or  "Chief  Administrative  Officer,"  as 
appropriate. 

(b)  As  Secretary  of  the  Commission, 
the  Incumbent  head  shall  have  custody 
of  the  Commission's  seal,  the  minutes 
of  all  action  taken  by  Uie  Commission, 
its  rules  and  regulations.  Its  adminis- 
trative and  other  orders,  and  records. 
All  orders  and  other  actions  of  the  Com- 
mission shall  be  authenticated  or  signed 
by  the  Secretary  or  any  such  other  per- 
son BLS  may  be  auUiorized  by  the  Com- 
mlsslCHi. 

(c)  As  Chief  Administrative  Officer 
the  incumbent  head  is  also  responsible, 
subject  to  the  policy  guidelines  of  the 
Commission,  for:  Development,  Imple- 
mentation, and  administration  of  the 
Oommlssioti's  financial  management 
system  and  accounting  activities  Includ- 
ing those  relating  to  the  budget  and  the 
payn^;  development  and  admlnistra- 


/ 


lion  of  a  personnel  program  designed 
to  meet  the  needs  of  the  Commission 
and  its  employees;  provision  of  facili- 
ties and  operating  and  support  services 
essential  to  the  efficient  and  effective 
conduct  of  operations:  acquisition,  plan- 
ning and  assignment  of  office  space;  pro- 
curement and  supply;  serving  as  the 
contracting  officer  for  the  Commission 
and  controlling  the  obligation  of  Com- 
mission funds,  as  authorized  by  the 
Commission. 

§  3002.8      [Revoked] 

( B )  39  CFR  3002.8  is  revoked. 
§  3002.9      [Redesignated] 

§  3002.10      [Redesignated] 

(C)  39  CFR  §5  3002.9  and  3002.10  are 
redesignated  as  §§  3002.8  and  3002.9,  re- 
spectively. 

By  the  Commission. 

[  DAvm  P.  Harris, 

I     '  Acting  Secretary. 

(FR  Doc.77-1710  Piled  l-l»-77;8:45  am] 

Trtle  47 — ^Telecommunication 

CHAPTER  I — FEDERAL 
COMMUNICATIONS  COMMISSION 

[Docket  No.  20403;  PCX3  76-11741 
PART  73— RADIO  BROADCAST  SERVICES 

Automatic  Transmission  Systems  at  AM, 
FM  and  Television  Broadcast  Stations 

Correction 

In  PR  Doc  77-531  appearing  at  page 
1233  in  the  Federal  Register  of  Thurs- 
day, January  6,  1977  the  following  cor- 
rection should  be  made:  On  page  1239. 
first  column.  In  S  73.146(a) ,  12th  line, 
fourth  sentence  should  read  "If  the 
llcoisee  wishes  to  establish  an  ATS  moni- 
toring and  alarm  point  other  than  at  the 
station  transmitter,  main  studio,  or  an 
authorized  remote  control  point,  an  in- 
formsJ  request  Is  to  be  submitted  to  the 
Commission  In  Washington.  D.C.  with  a 
description  of  the  location  of  the  point 
and  stating  the  basis  for  its  selection". 

Title  32 — National  Defense 

CHAPTER  I— OFFICE  OF  THE  SECRETARY 
OF  DEFENSE 

PART  40 — STANDARDS  OF  CONDUCT 

Promulgation 

A  notice  of  propose  nxlemaking  was 
published  In  the  Federal  Register  on  De- 
cember 8,  1976  (41  PR  53673),  tor  re- 
vision ot  part  32  (CFR  part  40  entitled, 
"Standards  of  Conduct."  This  revision 
provides  for  a  more  strict  and  concise 
standards  of  conduct  and  more  compre- 
hensive dlsclosiire  of  affiliations  and 
financial  Interests  tor  all  Department  of 
Defense  personnel,  regardless  of  assign- 


ROflAL  KOISTXI.  VOL  43,  NO.   1 3— WEDNESDAY,  JANUAVT  19,   1977 


RULES  AND  REGULATIONS 


3647 


ment.  Interested  persons  were  given  until 
January  7,  1977,  to  submit  written  com- 
ments. Two  comments  were  received 
from  the  public  and  several  commentB 
from  Department  of  Defense  Com- 
ponents. 

In  consideration  of  comments  received, 
32  CFR  part  40  is  reissued  as  follows: 

Sec. 

40.1  Purpose  and  objective. 

40.3  AppUcatolllty  and  ocope. 

40.3  Definitions. 

40.4  Proper  conduct  of  official  activities. 

40.5  Equal  opportunity. 

40.6  Conduct  prejudicial   to   the   Govern- 

ment. 

40.7  Connicts  of  Interests. 

40.8  Gratuities. 

40.8       ProblblUon  ot  contributions  or  pres- 
ents to  superiors. 

40.10  Use  of  Government  facilities,  property, 

and  manpower. 

40.11  Use  of  clvUian  and  military  titles  or 

positions  in  connection  with  com- 
merlcal  entnprlses. 

40.12  Outside    employment    of    DOD    per- 

sonnel. 

40.13  Gambling,  betting,  and  lotteries. 

40.14  Indebtedness. 

40.16  Information  to  personnel. 

40.16  Standards  of  conduct  counselors. 

40.17  Reporting  suspected  violations. 

40.18  Resolving  violations. 

40.19  Statements  of  affiliations  and  finan- 

cial interests  (DD  l^>rm  1666) . 

40.20  Nondlsquallfying  financial  interest. 

40.21  DOD-related  employment  reporting. 

40.22  Required    statement   of   employment 

(DD  Form  1367). 

40.23  Delegation  of  authority. 

40.24  Requirements  for  submission  of  DD 

Form  1666  statements. 
40.26    KffectlTe  date. 

Axjthoritt:  The  provlslona  of  J  J  40.1-40.26 
are  Issued  under  E.O.  11222  and  Pub.  L.  87- 
651. 

§  40.1      Purpose  and  Objeelives. 

(a)  Government  employment,  as  a 
public  trust,  requires  that  Department 
of  Defense  (DOD)  personnel  i^ace  loy- 
alty to  country,  ethical  principles,  and 
law  above  private  gain  and  other  in- 
terests. This  Part  prescribes  standards  of 
conduct  required  of  all  DOD  personnel, 
regardless  of  assignment. 

(b)  This  part  implements  Sxecutlve 
Order  11222  of  May  8,  1965  and  the  Civil 
Service  Commission  Regulation.  "Em- 
ployee Responsibilities  and  Conduct," 
Title  5,  Code  of  Federal  Regulations, 
Part  735.  It  Includes  standEo-ds  of  con- 
duct based  on  the  conflict  of  Interest 
laws,  and  it  reflects  the  Code  of  Ethics 
for  Government  Service  contained  In 
House  Concurrent  Resolution  175,  85th 
Congress. 

(c)  Penalties  for  violations  of  these 
standards  include  the  full  range  of  stat- 
utory and  regulatory  sanctions  for 
civilian  and  military  personnel. 

§  40.2      Applicability  and  scope. 

The  provisions  of  this  part  apply  to 
all  DOD  personnel  and  to  the  OfBce  of 
the  Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies  (hereinafter  referred  to  as 
"DOD  Components"),  including  nonap- 
pn^riated  fund  activities. 


§  40.3     Definitimis. 

(a)  DOD  PersoiDneL  All  civilian  officers 
and  employees.  InchuUng  special  Gov- 
ernment employees,  of  an  Ctxnponents, 
and  aU  active  du^  officers  (commissioned 
and  warrant)  and  enlisted  members  of 
the  Army,  Navy,  Air  Force,  and  Marine 
Corps. 

(b)  Grafuity.  Any  gift,  favor,  enter- 
tainment, hospitality,  transportation, 
loan,  any  other  tangible  Item,  and  any 
intangible  benefits  (for  example,  dis- 
counts, passes,  and  promotional  vendor 
training) ,  given  or  extended  to  or  on  be- 
half of  DOD  personnel,  their  immediate 
families,  or  households  for  which  fair 
market  value  Is  not  paid  by  the  recipi- 
ent or  the  TJS.  Government. 

(c)  Special  Government  Employee.  A 
person  who  is  retained,  designated,  ap- 
pointed, or  employed  to  perform,  with 
or  without  compensation,  not  to  exceed 
130  days  during  any  period  of  365  con- 
secutive days,  temporary  duties  either  on 
a  full-time  or  Intermittent  basis.  The 
term  also  includes  a  Reserve  officer  while 
on  active  duty  solely  for  training  for  any 
length  of  time,  one  who  is  serving  on 
active  duty  involuntarily  for  any  length 
of  time,  and  one  who  is  serving  volun- 
tarily on  extended  active  duty  for  130 
days  or  less.  It  does  not  include  enlisted 
personnel. 

(d)  Standards  of  Conduct  Counselors. 
See  §40.16. 

§  40.4      Proper  conduct  of  oflicial  aclivi- 
lies. 

(a)  DOD  personnel  shall  become  fa- 
miliar with  the  scope  of  authority  for, 
and  the  limitations  concerning,  the  ac- 
tivities for  which  they  have  responsibili- 
ties. 

(b)  The  attention  of  DOD  p)ersonnel  is 
directed  to  the  statutory  prohibitions 
which  apply  to  DOD  personnel  conduct. 

(c)  DOD  personnel  shall  not  make  or 
recommend  any  expenditure  of  fimds  or 
take  or  recommend  any  action  known  or 
believed  to  be  in  violation  of  U.S.  laws. 
Executive  Orders,  or  applicable  Direc- 
tives, Instructions,  or  regulations. 

(d)  In  cases  of  doubt  as  to  the  pro- 
priety of  a  proposed  action  or  decision 
in  terms  of  regulation  or  law,  DOD  per- 
sonnel shall  consult  legal  counsel  or,  if 
appropriate,  the  Standards  of  Conduct 
Counselor  or  Deputy  Counselor  to  ensure 
the  proper  and  lawful  conduct  of  DOD 
programs  and  activities. 

§  40.5      Equal  opportunity. 

DOD  personnel  shall  scrupulously  smI- 
here  to  the  DOD  progrsun  of  equal  op- 
portunity regardless  of  race,  color,  reli- 
gion, sex,  age,  or  national  origin,  in 
accordance  vdth  DOD  Directive  7700.15, 
"Reporting  Procedures  on  Defense  Re- 
lated Employment,"  October  30,  1970.^ 

§  40.6      Condurl   prejudirial  to   the  Gov- 
ernment. 

DOD  personnel  shall  avoid  any  action, 
whether  or  not  specifically  prohibited  by 
this  part,  which  might  result  In  or  rea- 
sonably be  expected  to  create  the  ap- 
pearance ot: 


<  a)  Using  public  office  for  private  gain ; 

(b)  Giving  preferential  treatment  to 
any  person  or  entity: 

(c)  Impeding  Government  efficiency  or 
econcHny; 

(d)  Losing  complete  Independence  or 
impartiality; 

(e)  Making  a  Government  decision 
outside  official  channels;  or 

(f)  Affecting  adversely  the  confidence 
of  the  public  in  the  Integrity  of  the  Gov- 
ernment. 

§  40.7      Cx)nflirl>  of  inl«To>t>.. 

(a)  Affiliations  and  Financial  Inter- 
ests. DOD  personnel  shall  not  engage  in 
any  personal,  business,  or  professional 
activity,  or  receive  or  retain  any  direct 
or  indirect  flnancisil  interest,  which 
places  them  In  a  position  of  conflict  be- 
tween their  private  interests  and  the 
public  interests  of  the  United  States  re- 
lated to  the  duties  or  responsibilities  of 
their  DOD  positions.  For  the  purpose  of 
this  prohibition,  the  private  interests  of 
a  spouse,  minor  child,  and  any  house- 
hold members  are  treated  as  private 
interests  of  the  DOD  personnel. 

(b)  Using  Inside  Information.  DOD 
personnel  shall  not  use,  directly  or  in- 
directly. Inside  informati(m  to  further  a 
private  gain  for  themselves  or  others  if 
that  information  is  not  generally  avail- 
able to  the  public  and  was  obtained  by 
reason  of  their  DOD  positions. 

<c)  Usinf?  DOD  Position.  DOD  person- 
nel are  pn^ibited  from  using  their  DOD 
positions  to  Induce,  coerce,  or  in  any 
manner  influence  any  person,  including 
subordinates,  to  provide  any  benefit, 
financial  or  otherwise,  to  themselves  or 
others. 

(d)  Disqualification  or  Divestiture  Re- 
quirements. Unless  otherwise  expressly 
authorized  by  action  taken  under  18 
use.  207  or  208,  all  DOD  persMinel  who 
have  affiliations  or  financial  interests 
which  create  conflicts  or  ai^searances 
of  conflicts  of  interests  with  their  official 
duties  must  disqualify  themselves  from 
any  official  activities  that  are  related  to 
those  affiliations  or  interests  or  the  en- 
tities involved.  A  formal  disqualification 
must  be  sent  to  an  Individual's  superior 
and  Immediate  subordinates  whenever  it 
appears  possible  that  his  official  func- 
tions will  affect  those  affiliations,  inter- 
ests, or  entities.  If  the  Individual  cannot 
adequately  perform  his  official  duties 
after  such  disqualification,  he  must  divest 
himself  of  such  lnvolv«nent  or  be  re- 
moved frcMn  that  position. 

(e)  Membership  in  Associations.  DOD 
personnel  who  are  members  or  officers  of 
non-Governmental  associations  or  or- 
ganizations must  avoid  activities  on  be- 
half of  the  association  or  organization 
that  are  Incompatible  with  their  official 
Government  positions  (DOD  Directive 
5500.2,  "Policies  Governing  Participa- 
tion of  Department  of  Defense  Compo- 
nents and  Personnel  in  Activities  of 
Private  Associations,"  August  4,  1972  (37 
F^  16674)  and  DOD  Instruction  5410.20, 
"Public  Affairs  Relations  with  Business 
and  Non-Governmental  Organiisations 
Representing  Business,"  January  16, 
1974)  .* 
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tf)  Commercial  Soliciting  by  DOD 
Personnel.  To  eliminate  the  appearance 
of  coercion,  intimidation,  or  pressure 
from  rank,  grade,  or  position,  full-time 
DOD  personnel,  except  special  Qovem- 
mesit  employees,  are  prohibited  from 
ntaking  personal  commercial  solicitations 
or  sales  to  DOD  personnel  who  are 
junior  in  rank  or  grade,  at  any  time,  on 
or  oflf  duty. 

•  1)    This   limitation  includes,  but  Is 

not  limited  to,  the  solicitation  and  sale 

of  insurance,  stocks,  mutual  funds,  real 

.  estate,  and  any  other  commodities,  goods, 

or  Services. 

(2)  This  prohibition  is  not  applicable 
to  the  one-time  sale  by  an  individual  of 
his  own  personal  property  or  privately 
owned  dwelling  or  to  the  off-duty  em- 
plOQmient  of  DOD  personnel  as  employees 
in  retail  stores  or  other  situations  not  in- 
cluding solicited  sales. 

(3)  For  civilian  personnel,  the  limita- 
tion applies  only  to  personnel  under 
their  supervision  at  any  level. 

(g)  Assignment  of  Reserves  for  Train- 
ing. DOD  personnel  who  are  responsible 
for  assigning  Reserves  for  training  shall 
not  assign  them  to  duties  In  which  they 
wil  obtain  information  that  could  be 
us«d  by  them  or  their  private  sector  em- 
ploorers  to  gain  luifair  advantage  over 
civilian  competitors. 

<h)  Prohibited  Selling  by  Retired  Offl- 
cers.  There  are  legal  limitations  on  sales 
by  retired  Regrilar  military  ofiBcers  to  any 
component  of  the  Der>artment  of  De- 
fense, Coast  Guard,  National  Oceanic 
and  Atmospheric  Administration,  or 
Public  Health  Service. 

li)  Dealing  with  Present  and  Former 
MUitary  and  Civilian  Personnel.  DOD 
personnel  shall  not  knowingly  deal  on 
behalf  of  the  Government  with  present 
or  former,  military  or  civilian.  Govern- 
ment personnel  whose  participation  In 
th«  transaction  would  be  in  violation  of  a 
statute,  regulation,  or  policy  set  forth  In 
this  Part. 

§  40.8      Crnliiilies. 

(a)  Policy  Basts.  The  acceptance  of 
gratuities  by  DOD  personnel  or  their 
f  aviUies,  no  matter  how  Innocently  ten- 
dered and  received,  from  those  who  have 
or  seek  business  with  the  Department 
of  Defense  and  from  those  whose  busi- 
ness Interests  are  affected  by  Depart- 
ment functions  (1)  May  be  a  source  of 
embarrassment  to  the  Department.  (2) 
May  affect  the  objective  judgment  of  the 
DOD  personnel  involved  and  (3)  May  im- 
pair public  confidence  in  the  integrity 
of  the  Government. 

(b)  General  Prohibition.  Except  as 
provided  in  psu-agraph  (c)  of  this  section, 
DOD  personnel  and  their  immediate 
families  shall  not  solicit,  accept,  or  agree 
to  accept  any  gratuity  for  themselves, 
members  of  their  families,  or  others, 
either  directly  or  Indirectly  from,  or  on 
behalf  of,  any  source  that: 

(1)  Is  engaged  In  or  seeks  business  or 
financial  relations  of  any  sort  with  any 
DOD  Component; 

C2)  Conducts  operations  or  activities 
that  are  either  regulated  by  a  DOD  Corn- 
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ponent  or  significantly  affected  by  DOD 
decisions;  or 

(3)  Has  interests  that  may  be  sub- 
stantially affected  by  the  performance 
or  nonperformance  of  the  official  duties 
of  iXDD  personnel. 

(c)  Limited  Exceptions.  The  general 
prohibition  in  paragraph  (b) ,  above,  does 
not  apply  to  Uie  following: 

(1)  The  continued  participation  in 
employee  welfare  or  benefit  plans  of  a 
former  employer  when  permitted  by  law 
and  approved  by  the  appropriate  Stand- 
ards of  Conduct  Counselor. 

(2)  The  acceptance  of  unsolicited  ad- 
vertising or  promotional  items  that  are 
less  than  $5  in  retail  value. 

(3)  Trophies,  entertainment,  prizes, 
or  awards  for  public  service  or  achieve- 
ment or  given  in  games  or  contests  which 
are  clearly  open  to  the  public  generally 
or  which  are  officially  approved  for  DOD 
personnel  participation. 

<14)  Things  available  to  the  public 
(such  as  university  scholarships)  covered 
by  DOD  Directive  1322.6,  "Fellowships, 
Scholarships,  and  Grants  for  Members  of 
the  Armed  Forces,"  April  27,  1963  (32 
Crtl  Part  139)  and  free  exhibitions  by 
Defense  contractors  at  public  trade  fairs. 

<5)  Discounts  or  concessions  extended 
Component-wide  and  realistically  avail- 
able to  all  persormel  in  the  Component. 

(6)  Participation  by  DOD  personnel  in 
civic  and  community  activities  when  any 
relationship  with  Defense  contractors  is 
remote;  for  example,  participation  In  a 
little  league  or  Combined  Federal  Cam- 
paign luncheon  which  is  subsidized  by  a 
Defense  contractor. 

(7)  Social  activities  engaged  In  by 
officials  of  a  DOD  Component  and  offl- 
cens  in  command,  or  their  representa- 
tives, with  local  civic  leaders  as  part  of 
coBimtmity  relations  programs  of  the 
DOD  Component  in  accordance  with 
DOD  Directive  5410.18.  "Community  Re- 
lations," July  3.  1974.' 

18)  The  participation  of  DOD  person- 
nel in  widely  attended  gatherings  of 
mutual  interest  to  Government  and  in- 
dustry, sponsored  or  hosted  by  industrial, 
technical,  and  professional  associations 
(not  by  individual  tjon tractors)  provided 
that  they  have  been  approved  in  accord- 
ance with  DOD  Instruction  5410.20, 
"Public  Affairs  Relations  with  Business 
and  Nongovernmental  Organizations 
Representing  Business,"  January  14, 
1974.' 

(9)  Situations  in  which  (i)  Participa- 
tion by  DOD  personnel  at  public  cere- 
monial activities  of  mutual .  interest  to 
industry,  local  communities,  and  the 
DOD  Component  concerned  serves  the 
interests  of  the  Government  and  (11)  Ac- 
ceptance of  the  invitation  is  approved  by 
the  Head  of  the  employing  DOD  Compo- 
nent, or  his  designee. 

<10)  Contractor -provided  transporta- 
tion, meals,  or  overnight  accommoda- 
tiotns  in  connection  with  official  business 
when  arrangements  for  Government  or 
commercial  transportation,  meals,  or  Eic- 
commodations  are  clearly  impracticable. 
In  any  such  case,  the  Individual  shall 
report  In  writing  the  circumstances  to  his 
sii>ervisor  as  soon  as  possible. 

(11)  Attendance  at  promotional  ven- 
dor training  sessions  when  the  vendor's 


products  or  systems  are  provided  under 
contract  to  DOD  and  the  training  is  to 
tacilltate  the  utilization  of  those  prod- 
ucts or  systems  by  DOD  personnel. 

(12)  Attendance  or  participation  of 
DOD  personnel  in  gatherings,  including 
social  events  such  as  receptions,  which 
are  hosted  by  foreign  governments  or  in- 
ternational organizations,  provided  that 
the  acceptance  of  the  invitation  is  ap- 
proved by  the  Head  of  the  employing 
IX>D  Component,  or  his  designee. 

(13)  Situations  in  which,  in  the  sound 
Judgment  of  the  individual  concerned 
or  his  supervisor,  the  Government's  in- 
terest will  be  served  by  DOD  personnel 
participating  in  activities  otherwise  pro- 
hibited. In  any  such  case,  a  written  re- 
port of  the  circumstances  shall  be  made 
In  advance,  or,  when  an  advance  report 
Is  riot  possible,  within  40  hours  by  the 
Individual  or  his  supervisor  to  the  ap- 
propriate Standards  of  Conduct  Coun- 
selor (or  designated  Deputy  Counselors) . 

(d)  Reimbursements.  (1)  The  accept- 
ance of  accommodations,  subsistence,  or 
services,  furnished  in  lund,  in  connection 
t^ith  official  travel  from  sources  other 
than  those  indicated  In  paragraph  (b) 
of  this  section  is  authorized  only  when 
the  individual  Is  to  be  a  speaker,  panel- 
ist, project  officer,  or  other  bona  fide  par- 
ticipant in  the  activity  attended  and 
when  such  attendance  and  acceptance  is 
authorized  by  the  order-issuing  author- 
ity as  being  In  the  overall  Government 
Interest. 

(2)  Except  as  indicated  in  paragraph 
(d)(1)  of  this  section,  DOD  personnel 
may  not  accept  personal  reimbursement 
from  any  source  for  expenses  incident 
to  official  travel,  unless  authorized  by 
their  supervisor  consistent  with  guide- 
ance  provided  by  the  appropriate  Stand- 
ards of  Conduct  Counselor  (pursuant  to 
5  U.S.C.  4111  or  other  statutory  author- 
ity) .  Rather,  reimbursement  must  be 
made  to  the  Government  by  check  pay- 
able to  the  Treasurer  of  the  United 
States.  Personnel  will  be  reimbursed  by 
the  Government  in  accordance  with  reg- 
ulations relating  to  reimbursement. 

(3)  In  no  case  shall  DOD  personnel 
accept,  either  in  kind  or  for  cash  reim- 
bursement, benefits  which  are  extrava- 
gant or  excessive  in  nature. 

(4)  When  accMnmodations.  subsist- 
ence or  services  in  kind  are  furnished 
to  DOD  personnel  by  non-U.S.  Govern- 
ment sources,  consistent  with  this  sub- 
section, appropriate  deductions  shall  be 
reported  smd  made  in  the  travel,  per 
diem,  or  other  allowances  payable. 

(e)  Procedures  with  respect  to  gifts 
from  foreign  governments  are  set  forth 
In  DOD  Directive  1005.3,  "Decorations 
and  Gifts  from  Foreign  Governments," 
September  16.  1967.' 

(f)  Procedures  with  respect  to  ROTC 
Staff  Members  are  set  forth  in  DOD  Di- 
rective 1215.8,  "Policies  Relating  to  Sen- 
ior Reserve  Officers  Training  Corps 
(ROTC)  Programs,"  May  1,  1974.' 

(g)  After  the  effective  date  of  this 
part,  DOD  personnel  who  receive  gratu- 
ities, or  have  gratuities  received  for 
them,  in  circumstances  not  in  conform- 
ance with  the  standards  of  this  section 
shall  prwnptly  report  the  circumstances 
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to  the  appropriate  Standards  of  Conduct 
Counselor  (or  Deputy)  for  disposition 
determination. 

§  40.9  Prohibition  of  contributions  or 
presents  to  superiors. 

DOD  personnel  shall  not  solicit  a  con- 
tribution from  other  DOD  personnel  for 
a  gift  to  an  official  superior,  make  a  do- 
nation or  gift  to  an  official  superior,  or 
accept  a  gift  from  other  DOD  personnel 
subordinate  to  themselves.  However,  this 
section  does  not  prohibit  voluntary  gifts 
or  contributions  of  nominal  value  on  spe- 
cial occasions  such  as  marriage,  illness, 
transfer,  or  retirement,  provided  any 
gifts  acquired  with  such  contributions 
shall  not  exceed  a  reasonable  value. 

§  40.10  lise  of  Government  facilities, 
property,  and  manpower. 

DOD  personnel  shall  not  directly  or 
indirectly  use,  take,  dispose,  or  allow  the 
use,  taking,  or  disposing  of.  Government 
property  or  facilities  of  any  kind,  in- 
cluding property  leased  to  the  Govern- 
ment, for  other  than  officially  approved 
purposes.  Government  facihties,  proper- 
ty, and  manpower  (such  as  stationery, 
stenographic  and  typing  assistance, 
mimeograph  and  chauffeur  services) 
shall  be  used  only  for  official  Govern- 
ment business.  DOD  personnel  have  a 
positive  duty  to  protect  and  conserve 
Government  property.  These  provisions 
do  not  preclude  the  use  of  Govrarunent 
facihties  for  approved  activities  in  fur- 
therance of  DOD  commtmity  relations, 
provided  they  do  not  interfere  with  mil- 
itary missions  or  Government  business. 

§40.11  Use  of  civilian  and  military 
titles  or  positions  in  connection  with 
commercial  enterprises. 

(a)  All  DOD  perscmnel,  excluding  spe- 
cial Government  employees,  are  prohib- 
ited from  using  their  titles  or  positions  in 
connection  with  any  commercial  enter- 
prise or  in  endorsing  any  commercial 
product.  This  does  not  preclude  author 
Identification  for  materials  published  in 
aeoordanoe  with  DOD  procedures. 

(b)  All  retired  militwy  perswinel  and 
all  monbers  of  reserve  components,  not 
on  active  duty,  are  premitted  to  use  their 
military  titles  in  connection  with  com- 
mercial enterprises  provided  that  they 
indicate  their  inactive  reserve  or  retired 
status.  However,  if  such  use  of  military 
titles  in  any  way  casts  discredit  on  the 
Military  Departments  or  the  Department 
of  Defense  or  gives  the  appearance  of 
sponsorship,  sanction,  end<»'sement,  or 
approval  by' the  Military  Departments 
or  the  Department  of  Defense,  it  is  pro- 
hibited. In  addition,  the  Military  Depart- 
ments may  further  restrict  the  use  of 
titles  including  use  by  retired  military 
personnel  and  members  of  reserve  com- 
ponents, not  on  active  duty,  in  overseas 
areas. 

§  40.12  Outside  employment  of  DOD 
personnel. 

<a)  DOD  personnel  shall  not  engage 
in  outside  employment  or  other  outside 
activity,  with  or  without  compensation. 

See  footnoteB  at  end  of  document. 


that:  <1)  Interferes  with,  or  is  not  com- 
patible with,  the  performance  of  their 
Government  duties; 

<2)  May  reasonably  be  expected  to 
bring  discredit  on  the  Government  or 
the  DOD  Component  concerned;  or 

<3)  Is  otherwise  Inconsistent  with  the 
requirements  of  this  Part,  including 
the  requirements  to  avoid  actions  and 
situations  which  reasonably  can  be  ex- 
pected to  create  the  appearance  of  con- 
flicts of  interests. 

<b>  Enlisted  militsur  personnel  on  ac- 
tive duty  may  not  be  ordered  or  author- 
ized to  leave  their  post  to  engage  in  a 
civilian  pursuit,  business,  or  professional 
activity  if  it  interferes  with  the  custom- 
ary or  regular  employment  of  local  civil 
ians  in  their  art,  trade,  or  profession. 

<c)  Off-duty  employment  of  mlUtary 
personnel  by  an  entity  Involved  is  a 
strike  is  permissible  if  the  person  was 
on  the  payroll  of  the  entity  prior  to  the 
commencement  of  the  strike  and  if  the 
employment  is  otherwise  in  conform- 
ance with  the  provisions  of  this  part. 
After  a  strike  begins  and  while  it  con- 
tinues, no  military  persormel  may  ac- 
cept employment  by  that  involved  en- 
tity at  the  strike  location. 

(d)  DOD  persormel  are  encouraged 
to  engage  in  teaching,  lecturing  and 
writing.  However,  DOD  personnel  shall 
not,  either  for  or  without  compensation, 
engage  In  activities  that  are  dependent 
on  information  obtained  as  a  result  of 
their  Government  employment,  except 
when  (1)  the  information  has  been 
published  or  is  generally  available  to 
the  pubhc,  or  (2)  It  will  be  made  gen- 
erally avEdlable  to  the  public  and  the 
agency  head  gives  written  authorization 
for  the  use  of  nonpublic  Information  on 
the  basis  that  the  use  is  in  the  public 
interest. 

(e)  Civilian  Presidential  appointees 
shall  not  receive  compensation  or  any- 
thing of  monetary  value  for  any  consiil- 
tation,  lecture,  discussion,  writing,  or  ap- 
pearance, the  subject  matter  of  which  is 
devoted  substantially  to  DOD  respon- 
sibilities, programs,  or  operations  or 
which  draws  substantially  from  official 
material  which  has  not  become  part  of 
the  body  of  public  Information. 

§  40.13      Gambling,      betting,      and     lot- 
teries. 

While  on  Government  owned,  leased, 
or  controlled  property,  or  otherwise  while 
on  duty  for  the  Government,  DOD  per- 
sonnel shall  not  participate  in  any  gam- 
bling activity,  including  a  lottery  or  pool, 
a  game  for  money  or  property  and  the 
sale  or  purchase  of  a  number  slip  or  tick- 
et. The  only  exceptions  are  for  activi- 
ties which  have  been  specifically  ap- 
proved by  the  Head  of  the  DOD  Compo- 
nent. 

§  40.14     indebtedness. 

DOD  personnel  shall  pay  their  Just 
financial  obligations  in  a  timely  man- 
ner, particularly  those  imposed  by  law 
(such  as  Federal,  State,  and  local  taxes) , 
so  that  their  indebtedness  does  not  ad- 
versely affect  the  Government  as  their 
employer,  DOD  Componmts  are  not  re- 


quired   to    determine    tbe    validity    or 
amount  of  disputed  debta. 

§  40.15      Information  to  penonnd. 

All  DOD  personnel,  except  enlisted 
personnel  ix>t  required  to  file  Statements 
of  Affiliation  and  Financial  Interests  (DD 
Form  1555)  '  shall  be  given  a  copy  of  this 
part  or  implementing  DOD  Component 
regulation  and  an  oral  standards  of  con- 
duct briefing  proceding  employment  or 
assumption  of  duties.  Each  individual  re- 
ceiving such  briefing  shall  attest  in  writ- 
ing to  his  attendance  at  the  briefing,  the 
fact  that  he  has  read  the  standards  of 
conduct,  and  his  comprehension  of  the 
requirements  imposed.  Enlisted  person- 
nel not  required  to  file  the  Statement 
shall  be  given  standards  of  conduct 
briefings  and  attest  in  writing  to  their 
attendance  at  such  briefings.  All  DOD 
personnel  shall  be  reminded  at  least 
semi-annually  of  their  duty  to  comply 
with  required  standards  of  conduct. 

§  40.16      Standards     of     condiirt     eoun- 
selors. 

<a)  The  Head  of  each  DOD  Compo- 
nent shall  designate  a  Standards  of  Con- 
duct Counselor  and  one  or  more  Deputy 
Counselors.  Those  designated  shall  be 
responsible  fo^  providing  advice  and  as- 
sistance to  th^takfomponents  and  to  the 
personnel  of  those  Components  on  all 
questions  arising<^f  rom  the  operation  and 
implementation  of  this  Part.  They  shall 
alsi}  be  responsible  for  the  proper  re- 
view, including  audits,  coordination,  and 
advloe  regarding  all  standards  of  con- 
duct problems. 

(b)  The  Genera]  Counsel  of  the  De- 
partment of  Defense,  or  his  designee. 
Shan  iHovlde  legal  guidance  and  assist- 
ance to  the  Deputy  Assistant  Secretary 
of  Defense  (Admlnistratlan) ,  Office  of 
the  Assistant  Secretary  of  Defense 
<  Comptroller) .  or  his  designee,  who  shall 
be  the  Standards  of  Conduct  Counselor 
tor  the  Office  at  the  Secretary  of  De- 
fense, and  to  the  Standards  of  Conduct 
Counsellors  of  all  DOD  C<«nponents. 

(c)  The  General  Counsel.  DOD,  shall 
represent  the  Department  of  Defense  to 
the  Civil  Service  Commission  on  matters 
relating  to  standards  of  conduct. 

§  40.17      Reporting  suspected  violations. 

DOD  personnel  who  have  information 
which  causes  them  to  believe  other  DOD 
personnel  have  violated  a  statute  or 
standard  of  c<mduct  imposed  by  this  Part 
should  first  bring  the  matter  to  the  at- 
tention of  those  p>ersons.  If  those  per- 
sons are  one's  supervisors  or  the  com- 
munication is  not  expected  to  remedy 
or  does  not  appear  to  have  remedied  the 
problem,  a  report  shall  be  made  to  the 
appropriate  authority  and  to  the  Stand- 
ards of  Conduct  Counselor.       ^ 

§40.18      ResoKinf  violations. 

The  resolution  of  standards  of  con- 
duct violations  shall  be  accomplished 
promptly  by  one  or  more  measures,  such 
as  divestiture  or  conflicting  interest,  dis- 
qualification for  particular  <*^ff^pvmte, 
changes  in  assigned  duties,  tennlnatlon. 
or  other  apprt«»-iate  action,  as  prorlded 
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by  statute  or  administrative  procedures. 
Dtociplinary  actions  shall  be  in  accord- 
ance with  established  personnel  proce- 
dujres. 

§  40.19  Slalenienl>  uf  affiliationo  and 
I  finanrial  interesls  (DD  Form 
'      1533)  '. 

The  following  DOD  personnel  are  re- 
quired to  submit  initial  and  annual 
Statements  of  Affiliations  and  Financial 
Interests.  DD  Form  1555  '.  unless  they  are 
expressly  exempted.  (See  §  40.24  for  de- 
tails on  applicability  and  requirements.) 

(a>  All  civilian  DOD  personnel  paid  at 
a  rate  equal  to  or  in  excess  of  the  mini- 
mum rate  prescribed  for  employees  hold- 
ing the  grade  of  GS-16  including  the 
Executive  Schedule. 

<b)  OfiBcers  of  flag  or  general  rank. 

(c)  Commanders  and  Deputy  Com- 
manders of  major  installations,  activities, 
and  operations,  as  determined  by  the 
Heads  of  the  DOD  Components. 

(d)  Board  members  of  the  Armed  Serv- 
ice Board  of  Contract  Appeals. 

le)  DOD  personnel  classified  at  GS-13 
or  above,  or  at  a  comparable  pay  level 
under  other  authority,  and  members  of 
the  military  in  the  rank  of  Lieutenant 
Colonel,  Commander,  or  above,  when  the 
responsibilities  of  such  personnel  require 
the  exercise  of  judgment  in  making  a 
Government  decision  or  in  taking  Gov- 
ernment action  in  regard  to  activities  in 
«4iich  the  final  decision  or  action  may 
have  a  signiflcant  economic  impact  on 
the  interests  of  any  non-Federal  entity. 

(f>  Special  Government  employees 
(except  those  exempted  in  !  40.24). 

<g)  Other  DOD  personnel  who  are  re- 
QQired.  with  Civil  Service  Commissiop 
s4>proval,  to  file  such  Statements. 

§  40.20      !Nondi»qualifyin|e    financial    in- 
Irresl. 

DOD  persormel  need  not  disqualify 
themselves  under  §  40.7(d)  for  holding 
shares  of  a  widely  held,  diversified  mu- 
tual fund  or  regulated  investment  com- 
pany. In  accordance  with  the  provisions 
of  18  U.S.C.  208b(2),  such  holdings  are 
hereby  exempted  as  being  too  remote  or 
inconsequential  to  affect  the  integrity  of 
the  services  of  Government  personnel. 

g,  40.21      DOD-related     employmenl      re- 
porting. 

Pre-employment  and  post-employment 
reporting  requirements  concerning  de- 
fense-related employment  are  covered  in 
DOD  Directive  7700.15.' 

§  40.22      Required  slatemeni  of  rniplo}- 
nwnl  (DD  Form  1357).' 

(a)  Elach  retired  Regular  officer  of  the 
Armed  Forces  shall  file  with  the  Military 
Department  in  which  he  holds  retired 
status  a  Statement  of  Employment  (DD 
Form  1357).'  Each  Regular  officer  retir- 
ing hereafter  shall  file  this  Statement 
within  30  days  after  retirement.  When- 
ever the  information  in  the  Statement  is 
etutnged,  each  such  officer  shall  file  a  new 
HD  Form  1357 '  within  30  days  of  that 
dbange. 

(b)  The  Military  Departments  shall 
iwtew  the  Statements  of  Employment  as 
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required  to  assure  compliance  with  ap- 
plicable statutes  and  regulations. 

§  40.23      Delegation  of  authority. 

The  General  Counsel,  DOD  is  author- 
ized to  modify  or  supplement  any  of  the 
enclosures  to  this  Part  in  a  maimer  con- 
sistent -.vith  the  policies  set  forth  in  this 
P|u-t. 

§  40.24      Requirenient§  for  submission  of 
DD  Form  1.^35  statements. 

(a)  DOD  Personnel  Required  to  Sub- 
mit Statements.  DOD  personnel  required 
to  file  Statements  of  AiHliations  and  Fi- 
nancial Interests  (DD  Form  1555)'  are 
those  indicated  in  §  40.19  of  this  Part. 

(b)  Review  of  Positions.  Each  DOD 
Component  shall  include  wi  the  descrip- 
tion of  each  position  indicated  in  §  40.19 
of  this  Part  a  statement  that  the  incum- 
bent of  the  position  must  file  a  State- 
ment of  Affiliations  and  Financial  Inter- 
ests as  required  by  this  Part.  All  positions 
shall  be  reviewed  at  least  annually  to 
determine  those  which  require  State- 
ments. Any  individual  may  request  a  re- 
view of  the  decision  requiring  him  to  file 
a  Statement  through  the  established 
complaint  procedures  of  the  DOD  Com- 
ponent. 

(c)  Exclusion  of  Positions.  Heads  of 
DOD  Components,  or  their  designees  may 
determine  that  the  submission  of  State- 
ments is  not  necessary  for  certain  posi- 
tions because  of  the  remoteness  of  any 
impairment  of  the  integrity  of  the  Gov- 
ernment and  the  degree  of  supervision 
and  review  of  the  incumbents'  work. 

(d)  Manner  of  Submission  of  State- 
ments. (1)  The  Secretary  of  Defense  is 
required  to  submit  his  Statement  to  the 
Chairman  of  the  Civil  Service  Commis- 
sion in  accordance  with  the  provisions  of 
section  401  of  Executive  Order  11222. 

(2)  All  DOD  civilian  Presidential  ap- 
'  pointees  and  Directors  of  Defense  Agen- 
cies shall  submit  their  Statements  to  the 
DOD  General  Counsel. 

(3»  Personnel  of  the  Office  of  the  Sec- 
retary of  Defense  (OSD)  and  the  Orga- 
nization of  the  Joint  Chiefs  of  Staff  shall 
submit  their  Statements  through  their 
superiors  for  review  and  forwarding  to 
the  OSD  Standards  of  Conduct  Coun- 
selor. 

(4)  Military  Department  alnd  Defense 
Agency  personnel  shall  submit  their 
Statements  through  their  immediate 
stipervisors  for  review  and  forwarding  to 
o^cials  of  the  Military  Departments  or 
Defense  Agencies  designated  in  the  reg- 
idations  of  those  Departments  and  Agen- 
cies. 

(5)  Commanders  of  Unified  Com- 
mands shall  submit  their  Statements  di- 
rectly to  the  OSD  Standards  of  Conduct 
Counselor.  Other  personnel  of  the  Unified 
Commands  shall  submit  their  Statements 
through  their  supervisors  to  the  Deputy 
Command  Counselor  in  the  Office  of  the 
Iiegal  Advisor  to  the  Unified  Command. 
Commanders  who  have  a  dual  responsi- 
bility as  commanders  of  both  joint  com- 
mands and  components  shall  submit 
their  Statements  through  service  chan- 
nels. 

(6)  All  Statements  shall  be  reviewed 
ind  approved  by  the  appropriate  Stand- 


so^  of  Conduct  Counselor  or  Deputy 
Counselor  and  the  appropriate  supervi- 
sor prior  to  the  commencement  of  service 
or  assumption  of  duties  and  annually 
thereafter  as  prescribed  in  paragraph  (g) 
of  this  section.  Designees  to  positions  re- 
quiring the  approval  of  tiie  Secretary  of 
Defense  or  the  Secretary  of  a  Military 
Department  shall  execute  the  Statement 
in  advance  of  nomination  so  that  it  may 
be  thoroughly  reviewed  prior  to  appoint- 
ment. 

(7)  Agreements  with  other  DOD  Com- 
ponents and  Government  agencies  in- 
volving detailing  of  DOD  personnel  shall 
contain  a  requirement  that  the  other 
DOD  Component  or  Government  agency 
shall,  within  60  days,  fonvard  to  the 
parent  DOD  Component's  Standards  of 
Conduct  Counselor  a  copy  of  the  detailed 
individual's  Statement,  if  required,  and 
notice  concerning  the  disposition  of  any 
confiict  or  apparent  conflict  of  interests 
indicated. 

(e>  Excusable  Delay.  When  required  by 
reason  of  duty  assignment  or  infirmity  a 
superior  may  grant  an  extension  of  time 
with  the  concurrence  of  the  Standards  of 
Conduct  Counselor  or  Deputy  Counselor. 
Any  extension  in  excess  of  30  days  re- 
quires the  concurrence  of  the  Head  of  the 
DOD  Component  concerned  or  his 
designee.  Any  late  Statement  shall  in- 
clude appropriate  notation  of  any  exten- 
sion of  time  granted  hereunder. 

(f )  Special  Government  Employees  (as 
defined  in  §  40.3  of  this  part> .  (1)  Each 
special  Government  employee  shall,  prior 
to  appointment,  file  a  Statement  of 
Affiliations  and  Financial  Interests. 

(2)  The  following  are  exempted  cate- 
gories of  special  Government  employees 
who  are  not  required  to  file  Statements 
unless  specifically  requested  to  do  so: 

(I)  Physicians,  dentists,  and  allied 
medical  specialists  engaged  only  in  pro- 
viding service  to  patients. 

(II)  Veterinarians  providing  only 
veterinary  services. 

(iii)  Lecturers  participating  in  educa- 
tion activities. 

(iv)  Chaplains  performing  only  reli- 
gious services. 

(V)  Individuals  in  the  motion  picture 
and  television  fields  who  are  utilized  only 
as  narrators  or  actors  in  DOD  produc- 
tions. 

(vi)  Members  of  selection  panels  for 
NROTC  candidates. 

(vii)  A  special  Government  employee 
who  is  not  a  "consultant"  or  "expert"  as 
those  terms  are  defined  in  the  Federal 
Personnel  Manual,  Chapter  304. 

(3)  The  Secretary  or  a  Deputy  Secre- 
tary of  Defense  or  the  Secretary  of  a 
Military  Department  may  grant  an 
exemption  to  an  appointee  from  the  re- 
quirement of  filing  a  Statement  upon  a 
determination  that  such  information  is 
not  relevant  in  light  of  the  duties  the 
appointee  is  to  perform. 

(g)  Annual  Statements.  DD  Form 
1555  '  Statements  shall  be  filed  by  Octo- 


1  Form  DOD  Directive  15S6,  1005.3,  7700.15, 
5410.18  fttid  5410.20.  Filed  aa  part  of  original. 
Ooples  available  from  Naval  Publications  and 
Forms  Center.  5801  Tabor  Avenue,  Pblla- 
delphla,  Pa.  19120.  AUn:  Code  300. 


FCO«AL  REGISTER,  VOL.  42,  NO.    1 3— WEDNESDAY,  JANUAIY    19,   1977 


RULES  AND  REGULATIONS 


3651 


ber  31st  of  each  year  for  all  affiliations 
and  financial  interests  as  of  September 
30th  of  that  year.  E^ven  though  no 
changes  occur,  a  complete  Statement  is 
required.  All  DOD  Components  shall 
notify  the  Office  of  the  Secretary  of  De- 
fense Standards  of  Conduct  Counsellor 
no  later  than  December  31st  of  each  year 
that  all  required  Statements  have  been 
filed,  reviewed  smd  tiny  problems  appro- 
priately resolved  or  explain  the  details 
of  the  outstanding  cas^. 

(h)  Interests  of  Relatives  of  DOD  Per- 
sonnel. The  interest  of  a  spouse  or  minor 
child,  or  any  member  of  one's  household 
is  to  be  reported  in  the  same  manner  as 
an  interest  of  the  individual. 

(i)  Information  Not  Known  by  DOD 
Personnel.  DOD  Personnel  shall  request 
submission  on  their  behalf  of  required 
information  known  only  to  other  persons. 
The  submission  may  be  made  with  a  re- 
quest for  confidentiality  that  will  be 
honored  even  if  it  includes  a  limitation 
on  disclosure  to  the  DOD  personnel 
concerned. 


(j)  Information  Not  Required  to  he 
Submitted.  DOD  personnel  are  not  re- 
quired to  submit  on  a  Statemmt  any 
information  relating  to  their  c<Minection 
with  or  interest  in  a  professional  society 
or  a  charitable,  religious,  social,  frater- 
nal, recreaticaial,  puUic  service,  civic  or 
ix>litical  organization  or  a  similar  orga- 
nization not  conducted  as  a  business  for 
profit.  For  the  purpose  of  this  part,  edu- 
cational and  other  institutions  doing  re- 
search and  development  or  related  work 
involving  grants  or  money  from  or  con- 
tracts with  the  Government  are  to  be 
included  in  a  person's  Statement. 

(k)  ConfidentiaUty  of  Statements  of 
DOD  Personnel.  DOD  Components  shall 
hold  each  Statement  in  confidence.  A 
Component  may  not  disclose  information 
from  a  Statonent  except  as  the  Compo- 
nent head  or  the  Civil  Service  Commis- 
sion may  determine  for  good  cause. 
"GcKxi  cause"  includes  a  determination 
that  the  record  or  any  part  of  the  record 
must  be  reloased  nnder  the  Freedom  of 
Information  Act.  Persons  designated  to 


review  the  Statements  are  responsible 
for  maintaining  the  Statemoits  except 
to  carry  out  the  purpose  of  this  part. 

(1)  Du^iMli/lcatton.  See  paragraph  (d) 
of  §  40.7  of  this  part  for  requirements 
concerning  disqualification. 

(m)  Effect  of  Statement*  on  Other 
Requirements.  The  Statements  required 
of  DOD  pers(xmel  are  in  addition  to, 
and  not  in  substitution  for,  any  similar 
requirement  imposed  by  law.  order,  or 
regulation.  Submission  of  Statements 
does  not  permit  DOD  persmmel  to  par- 
ticipate in  matters  in  which  their  par- 
ticipation is  pn^ibited  by  law,  ordo*,  or 
regulation. 

§  40.23      Effective  dale. 

This  part  shall  become  effective  on 
January  19,  1977. 

Dated;  January  17, 1977. 

Maurice  W.  Roche, 
Director,  Correspondence  and 
Directives,  OASD  (Comptroaer) . 

|FR  Doc.77-1918  Piled  l-18-77;8:46  am) 
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FEDERAL  ENERGY 
I  ADMINISTRATION 

1  [10CFRPart215] 

:   COLLECTION  OF  FOREIGN  SUPPLY 
INFORMATION 

-    Raportins  Requirwnants;  Foraign  Oil 
Supply  Agraamants 

On  November  15,  1976,  the  Federal 
BneiKy  Administration  CFEA)  requested 
ooDunents  on  a  proposal  to  establish  new 
mxKting  requirements  for  foreign  oil 
supply  agreements  (41  FR  50331).  Al- 
though FEA  is  alrefuly  collecting  sub- 
stantial amounts  of  information  with  re- 
spect to  foreign  crude  oil  supplies.  FEIA 
beHsreB  that  such  reporting  needs  to  be 
expanded  in  order  to  provide  the  govern- 
ment a  more  comprehensive  and  useable 
dftta  base.  Such  Information  would  im- 
prove the  government's  ability  to  assess 
more  adequately  the  state  and  direction 
of  the  international  oil  maitet  and  would 
assure  that  govemm^it  decisions  with 
respect  to  that  market  are  based  upon 
fall  and  comidete  Informartilon. 

In  response  to  this  notice,  34  comments 
were  received.  After  evaluation  of  the 
comments  and  other  available  informa- 
tion. FEA  has  decided  to  issue  a  pro- 
posed rulemaking  expanding  reporting 
requirements  with  respect  to  foreign  oil 
supifly  agreements.  In  general,  the  pro- 
posed rule  would  augment  existing  re- 
ports to  provide  certain  price,  cost. 
volume  and  related  information  on  a 
country  basis  for  major  agreements.  Less 
iaformation  would  be  required  concem- 
tag  othn*  significant  supply  arrange- 
aents.  FEA,  on  a  case-by-case  bsisis, 
could  also  require  production  of  indivi- 
dual contracts.  FEA  does  not  at  this  time 
(vopose  to  expand  existing  arrangements 
with  respect  to  agreements  under 
negotiation.  Notice  of  major  negotia- 
ttons.  however,  will  be  required. 

I.  OoioaarTs 

Of  the  comments  favoring  the  pro- 
posal, one  was  from  a  purchaser  of 
petroleum  products.  The  pcirty  indicated 
general  support  for  greater  information 
concerning  crude  oil  supply  arrange- 
nients  because  of  the  direct  relationship 
between  the  cost  of  crude  oil  and 
petndeum  products.  Presumably  this  in- 
terest could  be  fulfilled  by  more  effective 
cost  and  price  reporting.  A  second  party 
UBS  concerned  about  promoting  the  use 
of  privately-owned  n.S.  flag  vessels,  and 
ta  this  end  was  interested  in  having  the 
■ovemment  develop  more  detailed  in- 
fannation  on  downstream  restrictions 
tnposed  by  producing  governments, 
pvtlcularly  requirements  to  iise  vessels 
at  such  governments.  Other  comments 
from  the  Governor  of  Massachusetts,  and 
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the  Chairman  of  the  Subcommittee  on 
Bnergy  of  the  Joint  Economic  Commit- 
tee, expressed  general  support. 

Objections  to  expanded  reporting  re- 
qfuirements  fell  into  four  categories. 
First,  parties  argued  that  FEA  already 
had  adequate  information  to  monitor  the 
oU  market  on  the  basis  of  the  Form 
F701-M-O  (Transfer  Pricing  Report) 
and  Form  P-328  (Foreign  Crude  Oil  Cost 
Report),  briefings  provided  to  the  PEA 
sold  the  State  Department,  and  the  con- 
siderable information  now  available  in 
trade  publications.  Moreover,  the  parties 
pointed  out  that  contract  information 
was  not  particularly  reliable  as  to  future 
developments  since  contracts  were  fre- 
quently subject  to  unilateral  change  by 
selling  govemments  especially  with  re- 
spect to  prices.  Secondly,  companies  felt 
that  reporting  requirements  would  re- 
duce competitive  pressures  and  oppor- 
tunities in  the  market.  The  fear  of  pub- 
licity would  substantially  restrict  the 
scope  of  negotiations  and  would  tend  to 
lead  to  greater  rigidity  and  standardiza- 
tion of  ctmtract  terms.  Scdes  could  tend 
to  shift  to  foreign  firms  or  foreign  bro- 
kers not  subject  to  repcMrting  require- 
ments. Thirdly,  parties  argued  that  re- 
porting requirements  with  respect  to  ne- 
aotiations  in  progress  would  tend  to 
make  the  government  a  third  party,  po- 
liticizing such  negotiations,  and  shifting 
bargaining  to  a  govemment-to-govem- 
ment  level.  Finally,  the  firms  argued  that 
new  reporting  requirements  could  create 
significant  new  biurdens  on  the  industry 
unless  their  coverage  was  limited  to  the 
largest  contracts. 

n.  Proposed  Rm.£ 

A.     GEMSRAL 

PEA  continues  to  believe  that  it  is  es- 
sential for  the  U.S.  Government  to  have 
accurate  and  complete  information  con- 
cerning those  aspects  of  the  oil  market 
w^jich  affect  the  energy  and  foreign  pol- 
icy interests  of  the  United  States.  In  ad- 
^tion,  the  U.S.  Government  must  be 
aware  of  potential  new  developments  in 
the  crude  oil  maricet  where  these  devel- 
cs>ments  will  affect  substantial  quanti- 
ties of  crude. 

At  tljp  same  time  PEA  recognizes  that 
expanded  reporting  requirements  are  not 
costless.  They  could  have  a  detrimental 
Impact  on  the  competitive  opportunities 
of  U.S.  companies  as  w^  as  the  compe- 
titive nature  of  the  market  generally. 
Untoward  disclosure  of  negotiations  in 
progress  could  result  in  competitive  sup- 
ply opportunities  being  directed  to  for- 
eign companies  and  could  reduce  com- 
petitive pricing  pressures.  Producing 
countries  may  indeed  be  reluctant  to 
make  price  reductions  below  "official"' 


prices  if  those  reductions  could  bectxne 
public. 

At  the  moment  companies  are  able  to 
obtain  concessions  from  official  soling 
levels.  These  differences  can  be  quite  im- 
portant in  terms  of  the  oxniietltive  posi- 
ticHis  oi  individual  companies  and  such 
concessions  can  cause  some  g^ieral  price 
pressure  oa  OPBC,  especially  through 
differentials.  At  the  margin  such  differ- 
entials may  also  produce  shifts  in  sun>ly 
sources  which  provide  a  further  check 
on  pricing  by  individual  countiles.  Fur- 
ther, these  discounts  to  the  extent  they 
exist,  provide  benefits  for  U.S.  companies 
which  may  be  passed  forward  through 
competition  to  U.S.  and  other  consumers. 
Thus  there  is  a  substantial  public  benefit 
from  competition  4mong  oil  companies 
with  respect  to  supply  c<»itracts,  and 
r^wrtl'^g  requirements  must  be  struc- 
tured so  as  to  minimize  any  adverse 
competitive  effects. 

To  balance  these  conflicting  require- 
ments. FEA  prc^xiees  to  establish  the 
following  reporting  procedures: 

1.  Modification  and  expansltHi  of 
existing  reporting  forms  to  provide  cer- 
tain additional  information  on  major 
agreements  concerning  lifting  obliga- 
tions and  options  and.  in  the  case  of 
equity  Interests,  expected  producti<m 
volmnes  and  government  imipoeed  pro- 
duction limits.  This  material  would  be 
integrated  with  information  already 
being  collected  concerning  prices,  gov- 
ernment take  and  costs,  as  well  as  ex- 
piratlcm  and  renegotiation  dates  of  exist- 
ing contracts.  More  limited  Information 
would  be  required  concerning  smaller 
but  still  significant  ctmtracts. 

2.  An  exi>ansion  of  the  requirements 
for  reporting  certain  price  and  cost  de- 
velopments, in  i>articular  government 
decreed  changes  in  prices,  price  differen- 
tials, permitted  lifting  lev^,  and  down- 
stream obligations. 

3.  Establishment  of  explicit  regulations 
concerning  FEA's  power  to  obtain  or  in- 
spect any  existing  or  proposed  supply 
agreement. 

B.  EXPANDED  REPORTING  REQUIREMENTS 

FEA  currently  collects  nhich  price  and 
cost  data;  this  information  has,  how- 
ever, not  alwajrs  been  fully  utilised.'  In 


'The  Form  F701-M-O  provides  for  all 
third-party  transactions  by  tr.S.  compftnlM, 
fob.  prices,  rebates  and  dlsoounte,  Including 
credit  over  45  davs.  contract  beginning,  end- 
ing and  renegotiation  dates,  abtpment  vol- 
umes, dates  of  loading  and  destination 
points.  Similar  information  plus  transporta- 
tion costs  Is  provided  for  all  crude  oU  Im- 
ported into  the  United  States.  SchedtUe  P  of 
the  form  also  requires  detailed  cost  data  in- 
cludlnG:  government  take  and  production 
cost.  The  price  data  is  buttaressed  by  certain 
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ties.  It  wiU  also  permit  monitoring  of 
other  commitments  which  oil  companies 
make  to  producing  govemments  in  order 
to  obtain  crude  olL 

Arrangemoits  not  defined  as  major 
agreements  as  set  out  above  but  which 
are  still  significant  would  have  to  be  no- 
ticed to  FEA  and  more  limited  Informa- 
tion provided.  This  notice  would  Indicate 
the  parties  to  the  agreement,  the  volmnes 
covered,  the  expiration  date,  and  where 
relevant,  a  notation  of  any  restrictions 
on  shipping  or  disposition  or  any  other 
obligations.  Arrangements  providing  for 
the  lifting  of  100,000  barrels  per  day  or 
more  of  crude  oil  from  any  country  lor 
a  period  of  at  least  one  year  would  have 
to  be  reported  under  this  provision. 

The  purpose  of  this  requirement  is  to 
make  the  government  aware  of  agree- 
ments which  when  cumulated  may  take 
on  greater  significance. 

Addltiontdly,  cost  and  prices  for  all 
volvunes  lifted  by  U.S.  companies  would 
still  be  collected  aa  the  Twmsfer  Pricing 
Report  and  the  Foreign  Crude  Oil  Cost 
Report. 

AU  reports  under  this  system  will  be 
considered  confidential  and  protected 
from  pubfic  disclesure  to  the  extent  per- 
mitted by  law. 

C.   REPORTING   OF   NEW    DEVELOPMENTS 

In  additlcm.  in  conjimction  with  the 
transfer  pricing  program,  companies 
would  be  required  to  report  within  30 
days,  prior  or  volumetric  changes  im- 
posed by  the  host  government  in  connec- 
tion with  their  lifting.  Matters  to  be  no- 
ticed would  Include  changes  in  official 
selling  prices,  government  take,  differ- 
entials in  either  official  selling  prices  or 
government  take,  and  service  fees.  With 
respect  to  lifting  and  production  rights, 
companies  would  have  to  report  any  lift- 
ing or  production  restrictions.  Reporting 
would  be  required  with  respect  to  those 
crude  streams  which  a  c<Mnpany  lifts. 

D.    PRODUCTION   OF   CONTRACTS 

The  revised  reporting  requirements  do 
not  require  the  production  of  Individual 
contracts.  Pursuant  to  section  13  of  the 
FEA  Act,  FEA,  however,  has  the  power 
to  require  the  production  of  such  con- 
tracts in  appropriate  cases.  FEA  proposes 
to  adopt  specific  regulations  in  this  re- 
gard. 

m.  Reports  on  Negotiations 

FEA  will  continue  to  rely  on  its  pres- 
ent discretionary  system  of  direct  con- 
tact with  companies  In  appropriate  cases, 
and  where  necessary  its  power  to  require 
production  of  docmnents.  To  assure  that 
the  government  is  aware  of  negotiations 
in  progress  so  tiiat  inquiries  may  be  ini- 
tiated in  appropriate  cases,  FEA  is  pro- 
posing to  add  a  new  requirement  that 
companies  notify  FEIA  of  ongoing  nego- 
tiations where  negotiations  may  signifi- 
cantly affect  the  terms  and  conditions 
of  major  supply  arrangements. 
•PEA  Is  not  today  teuing  proposed  fnmMJ  t?"^^  approach  has  the  advantage  of 
for  the  collection  of  this  data;  PEA  expects^  "8w*ng  the  government  greater  flexibility 
however,  to  Issue  such  forms  within  the  next  In  dealing  with  particular  problems,  es- 
two  weeks.  peclally  the  need  to  preserve  confiden- 


part  this  Is  due  to  the  difficulty  of  taking 
information  reported  on  a  cargo  basis 
and  projecting  it  in  terms  of  future  sup- 
ply patterns.  To  alleviate  this  problem, 
'FEA  proposes  to  require  expanded  re- 
ports for  all  major  supply  sirrangements.* 
These  reports  would  include: 

1.  In  the  case  of  purchases: 

(a)  Parties. 

(b)  Grades  available;  loading  terminals. 

(c)  Minimum  lifting  obligation  and  maxi- 
mum lifting  rights. 

(d)  Details  of  lifting  options  within  the 
above  limits. 

(e)  Effective  delivery  period. 

(f )  Expiration  and  renegotiation  dates. 

(g)  Price  terms  including  credit,  rebates  and 
discounts. 

(h)  Related  service  fees  and  cost  of  provid- 
ing services. 

(1)  Restrictions  on  shipping  or  disposition; 
other  obligations. 

2.  In  the  case  of  lifting  from  an  equity 
interest: 

(a)  Parties  Including  partners  and  percent- 
age Interest. 

(b)  Orades  available;  loading  terminals. 

(c)  Porecast  production  volimies  tor  next 
five  years. 

(d)  Government  imposed  production  limits, 
if  any. 

(e)  Existing  government  take  (I.e.,  tax,  roy- 
alty and  any  other  payment)  net  of  re- 
lated service  fees. 

(f )  Cost  of  production. 

(g)  Related  service  fees  and  cost  of  pro- 
viding services. 

(h)  Restrictions  on  shipping  or  disposition; 
other  obligations. 

Such  reports  would  be  required  30  days 
after  agreement  for  any  arrangements 
permitting  a  company  to  lift  or  produce 
an  average  of  200,000  barrels  per  day  or 
more  from  a  coimtry  for  a  period  of  at 
least  one  year.  Parties  would  be  required 
to  report  significant  changes  in  those 
arrangem^its  within  30  days  after  such 
changes  occur.  Certain  of  this  informa- 
tion is  already  collected  on  the  F701- 
M-O  and  P-328,  but  PEA  has  not  been 
able  to  fully  utilize  that  information 
since  It  is  not  reported  on  a  contract-by- 
contract  basis.  To  the  extent  of  redun- 
dancy between  these  forms,  FEA  would 
expect  to  delegate  or  simplify  those  ele- 
ments from  the  F701-M-O  which  have 
not  in  practice  been  necessary  for  the 
computation  of  transfer  prices,  the  pur- 
pose for  which  such  form  was  developed. 

Special  note  should  be  made  of  the 
last  item  In  each  category.  The  purpose 
of  this  requirement  is  to  determine  the 
scope  of  leverage  exercised  by  oil  pro- 
ducing countries  on  downstream  actlvl- 


world-wlde  volumetric  data.  The  Porm  P701- 
M-O  Is  supplemented  by  the  Porm  P-328 
which  collects  quarterly  Information  on 
crude  oil  costs  for  companies'  own  produc- 
tion, purchases  of  "preferential"  oU,  and  pur- 
chases from  host  govemments.  The  P-328  Is 
In  a  stajidardlzed  format  so  It  may  be  ag- 
gregated and  used  In  conjunction  with  data 
provided  by  other  member  countries  of  the 
International  Bn«gy  Agency 


tlality.  while  avoiding  direct  U.S.  Gov- 
ernment participati<m  as  a  Uiird-party 
In  sacb.  negotiaticois. 

FKA  in  conjimction  with  the  Depart- 
ment of  State  will  continue  to  monitor 
those  negotiations  which  it  deems  most 
vital  ttirough  the  discretionary  process 
now  available  to  it,  buttressed  by  it.s 
power  to  require  for  review  purposes 
access  to  drafts  or  reports  in  particular 
cases.  FElA's  experience  to  date  suggests 
that  in  those  cases  existing  powers  are 
adequate  to  provide  the  government  full 
information  concerning  such  negotia- 
tions. 

Interested  persons  are  invited  to  sub- 
mit written  data,  views,  or  arguments 
with  respect  to  these  amendments  to 
Executive  Communications,  Room  3309. 
Federal  Eiiergy  Administration,  Box  KG. 
The  Federal  Building,  Washington,  D.C. 
20461.  Comments  should  be  Identified  on 
the  outside  of  the  envelope  and  on  the 
documents  submitted  to  the  Federal  En- 
ergy Administration  with  the  designa- 
tion; "Reporting  Requirements:  Foreign 
Oil  Supply  Agreements.'  Fifteen  il5' 
copies  should  be  submitted.  All  comments 
received  by  4:30  p.m.,  February  21.  1977. 
will  be  considered  by  the  Pedersd  Energy 
Administration  in  evaluating  the  revi- 
sion and  amendments. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  con- 
fidential must  be  so  identified  and  sub- 
mitted in  writing,  one  copy  only.  The 
FEA  reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its  de- 
termination. 

Public  hearings  with  respect  to  these 
amendments  will  be  held  beginning  at 
9:30  ajn.,  e.s.t.,  on  February  17  and  18, 
in  Room  2105,  2000  M  Street,  N.W.. 
Washington,  D.C.  Any  person  who  hsis  an 
interest  in  these  changes,  or  who  is  repre- 
sentative of  a  group  or  class  of  persons 
which  has  such  an  interest,  may  make 
a  written  request  for  an  opix>rtunity  to 
make  oral  presentation.  Such  a  request 
should  be  directed  to  Executive  Com- 
mimlcations,  FEA,  and  must  be  received 
before  4:30  p.m.  e.s.t.,  February  2,  1977. 
Such  a  request  may  be  hand  delivered 
to  Room  3309,  The  Federal  Building.  12th 
and  Pennsylvania  Avenue.  N.W..  Wash- 
ington, D.C.  between  the  hours  of  8:00 
ajn.  and  4:30  pjn..  Mondar  through 
Friday.  The  person  making  the  reque.'st 
should  be  prepared  to  describe  the  in- 
terest cmicemed;  if  appropriate,  to  state 
why  he  Is  a  proper  representative  of  a 
group  or  class  of  persons  which  has  such 
an  interest:  and  to  give  a  concise  sum- 
mary of  the  proposed  oral  presentation 
and  a  phone  number  where  he  may  be 
contacted  through  February  1«,  1977. 
Each  person  selected  to  be  heard  wUl  be 
so  notified  by  the  FEA  before  4:30  pjn., 
e.s.t..  February  4,  1977,  and  must  submit 
100  copies  of  his  statements  to  Execu- 
tive Communications,  FEA,  Rocnn  2214, 
2000  M  Street,  N.W..  Washington,  DC. 
20481,  before  4:30  p.m.  e.s.t. 

The  FEA  reserves  the  right  to  select 
the  persons  to  be  heard  at  these  hear- 
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ings,  to  schedule  their  respective  presen- 
tations, and  to  establish  the  procedures 
gsvemlng  the  conduct  of  the  heartagi. 
The  length  of  each  presentation  may  be 
limited,  based  on  the  number  of  persons 
requesting  to  be  heard. 

An  FEIA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not 
be  Judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings;  and  there  win 
be  no  cross-examination  of  perscHis  pre- 
senting statements.  Any  decision  made 
by  the  FEA  with  respect  to  the  subject 
matter  of  the  hearings  will  be  based  on 
al  Information  available  to  the  FEA.  At 
the  conclusion  of  all  initial  oral  state- 
ments, each  person  who  has  made  an 
ocal  statement  will  be  given  the  oppor- 
tunity, if  he  so  desires,  to  make  a  rebut- 
tal statement.  The  rebuttal  statements 
will  be  given  in  the  order  in  which  the 
inititU  statements  were  made  and  will 
be  subject  to  time  limitations. 

Any  Interested  persons  may  submit 
questions  to  be  asked  of  any  person  mak- 
ing a  statement  at  the  hearings  to  Exec- 
utive Communications,  FEA.  before  4:30 
pjoi.,  e.8.t..  February  15, 1977.  Any  person 
wbo  makes  an  (»Ttl  statement  and  who 
wishes  to  ask  a  question  at  the  hearmgs 
niAy  submit  the  question,  in  writing,  to 
the  presiding  officer.  The  FEA  or  the  pre- 
siding officer.  If  the  question  Is  submitttd 
at  the  hearings,  will  determine  whether 
the  question  Is  relevant,  and  whether 
tine  limitations  permit  it  to  be  present- 
ed for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
wOl  be  announced  by  the  presiding  of- 
ficer. 

A  trankcript  of  tbe  hearings  will  be 
made  and  the  entire  record  of  the  hear- 
ings, Including  the  transcript,  will  be  re- 
tained by  the  FEA  and  made  avaUable 
for  Inspection  in  the  Freedom  of  Infor- 
mation Office,  Room  2107,  The  Federal 
Biildlng,  12th  and  Pennsylvania  Avenue, 
N.W..  Monday  through  Friday.  Any  per- 
son may  purchase  a  copy  of  the  tran- 
script fnmi  the  reporter. 

Finally,  this  proposal  has  been  re- 
viewed In  accordance  with  Executive  Or- 
der 11821  and  OMB  Circular  No.  A-107 
and  has  been  determined  not  to  require 
evaluation  of  its  inflationary  impact  as 
provided  therein. 

(Mnergency  Petroletim  Allocation  Act  of 
IBTS,  Pub.  L.  93-169,  u  amended.  Pub.  I.. 
M-611.  Pub.  L.  94-99,  Pub.  L.  94-133  and 
Pub.  L.  94-163.  and  Pub.  L.  94-385:  Federal 
Koergt  Administration  Act  of  1974.  Pub. 
L.  9S(-975,  u  amended.  Pub.  L.  94-388;  Ener- 
gy Policy  and  Conservation  Act,  Pub.  L.  94- 
168.  •■  amended.  Pub.  L.  94-386;  E.O.  11790, 
80  FR  33186]. 

In  cMiBlderation  of  the  foregoing,  it  Is 
pBoposed  that  Chapter  n  of  Title  10  of 
the  Code  of  Federal  Regulations  be 
amended  as  set  forth  below. 

Inned  tn  Washington,  D.C..  January 
1^  1977. 

Eaic  J.  Ptox, 
Acting  General  Counsel, 
Federal  Wnern  AAmtiHaitratkm. 
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10  CFR,  Chapter  II,  is  proposed  to  be 
amended  by  adding  a  new  Part  215  to 
read  as  follows: 

PART  215— COLLECTION  OF 
FOREIGN  SUPPLY  INFORMATION 

Sec. 

216.1  I*urpo8e. 

216.3  Definitions. 
21J5.3  Supply  reports. 

216.4  Production   of   contracts   and   docu- 

ments. 

216.5  Pricing  and  volume  reporte. 

216.6  Notice  of  negotiations. 

AUTHORITY:  Emergency  Petroleum  Al- 
location Act  of  1973,  Pub.  L.  83-169.  as 
amended.  Pub.  L.  93-511.  Pub.  L.  94-99,  Pub. 
L.  94-133  and  Pub.  li.  94-163.  and  Pub.  L. 
94-385;  Federal  Energy  Administration  Act 
of  1974,  Pub.  L.  93-276,  as  amended.  Pub. 
L.  94-385;  Energy  Policy  and  Conservation 
Aot,  Pub.  L.  94-163,  as  amended.  Pub.  L. 
94-385;  E.O.  11790,  39  FR  23185. 

§  215.1      Purpose. 

The  purpose  of  tliis  part  is  to  set  forth 
certain  requirements  pursuant  to  section 
13  of  the  Federal  Energy  Administration 
Act  to  supply  information  concerning 
foreign  supply  arrangements.  The  au- 
thority set  out  in  this  section  is  not  ex- 
clasive. 

§  813.2     Definitions. 

As  used  in  this  subpart: 

"Administrator"  means  the  Federal 
Energy  Administrator  or  his  delegate. 

"FEA"  means  to  Federal  Energy  Ad- 
ministration. 

"Host  government"  means  the  govern- 
ment of  the  coimtry  in  which  crude  oil 
is  produced  and  includes  any  entity 
wlaich  it  controls,  directly  or  indirectly. 

"Person"  means  any  natural  person, 
corporation,  partnership,  association, 
consortium,  or  any  other  entity  doing 
business  or  domiciled  in  the  U.S.  and  in- 
clmdes  (a)  any  entity  controlled  directly 
or.  indirectly  by  such  a  person  and  (b) 
thp  interest  of  such  a  person  in  any  Joint 
venture,  consortium  or  other  entity  to 
the  extent  of  entitlement  to  crude  oil  by 
reason  of  such  Interest. 

§215.3     Supply  reports. 

<a)  Any  person  having  the  right  to  lift 
or  produce  an  average  of  200,000  barrels 
per  day  or  more  <A  crude  oU  from  a  coun- 
try for  a  period  of  at  least  one  year  pur- 
suant "to  supply  arrangements  with  the 
host  government  shall  report  the  follow- 
ing information. 

(1)  In  the  case  of  purchases: 

(1)  Parties. 

<li)  Grade  or  grades  available;  loading 
terminal  or  terminals. 

(ill)  Minimum  lifting  obligation  and 
maximum  lifting  rights. 

<iv)  Details  of  lifting  options  within 
the  above  limits. 

(v)  Effective  delivery  period. 

<vl)  Expiration  and  renegotiation 
dates. 

<yii)  Price  terms  including  rebates, 
discounts,  and  weighted  average  number 
(tf idays  of  credit  calculated  from  the  date 
of  loading. 

(vUl)  Related  service  fees  and  cost  of 
pnovldtng  services. 


(ix)  Restrictions  on  shipping  or  dispo- 
sition; other  obligations. 

(2)  In  the  case  of  lifting  from  an  equity 
interest: 

(1)  Parties  including  partners  and  per-  ' 
centage  interest 

(il)  Grade  or  grades  available;  load- 
:  Ing  terminal  or  terminals. 

(iii)  Forecast  production  volumes  for 
next  five  years. 

(iv)  Government  imposed  production 
limits,  if  any. 

(v)  Existing  government  take  (i.e., 
taxes,  royalties,  and  any  other  pajTnent 
to  the  host  government)  and  the  timing 
of  collection  calculated  in  terms  of  the 
average  number  of  days  from  the  date  of 
loading. 

(vi)  Cost  of  production. 

(\*i)  Related  service  or  other  fees  and 
I  cost  of  providing  services. 
'      (viii)  Restrictions  on  shipping  or  dis- 
position ;  other  obligations. 

(b)  Except  to  the  extent  that  such  in- 
formation must  be  reported  pursuant  to 
paragraph  (a)  of  this  section,  any  per- 
son having  the  right  to  lift  or  produce  an 
average  of  100,000  barrels  per  day  or 
more  of  crude  oil  from  a  country  for  a 
period  of  at  least  one  year  pursusmt  to 

,  supply  arrangements  with  the  host  gov- 
ernment shall  report  the  foUowing  in- 
formation : 

(1)   In  the  case  of  purchases: 

(1)  Parties. 

(11)  Minimum  lifting  obligation  and 
maximum  lifting  rights. 

(iii)  Price  terms  including  rebates,  dis- 
counts, and  weighted  average  number  of 
days  of  credit  calculated  from  the  date 
of  loading. 

(iv)  Related  service  fees  and  cost  of 
providing  services. 

(V)  Restrictions  on  shipping  or  dispo- 
sition; other  obligations. 

(2)  In  the  case  of  lifting  from  an 
equity  interest: 

(I)  Parties  including  partners  and  per- 
centage interest 

(II)  Forecast  production  volumes  for 
next  five  years. 

(ill)  Existing  government  take  (i.e., 
taxes,  royalties,  and  any  other  payment 
to  the  host  government)  and  the  timing 
of  collection  calculated  in  terms  of  the 
weighted  average  number  of  days  from 
the  date  of  loading. 

(Iv)  Cost  of  production. 

(V)  Related  service  or  other  fees  and 
cost  of  providing  service. 

(vl)  Restrictions  on  shipping  or  dis- 
position; other  obligations. 

(c)  Reports  under  this  section  shall 
be  reported  no  later  than  30  days  after 
the  later  of  (1)  the  effective  date  of  this 
regulation  or  (2)  the  date  when  such 
sui^ly  arrangements  are  entered  into. 
Reporting  shall  be  based  on  actual  prac- 
tice between  the  parties.  Material 
changes  in  any  item  which  must  be  re- 
ported pursuant  to  this  sectlcm  shall  be 
reported  no  later  than  30  days  after  a 
person  receives  actual  notice  of  such 
changes. 
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§215.4     Produclion  of  contracts  and  doc- 
uments. 

Whenever  the  Administrator  deter- 
mines that  certain  foreign  supply  Infor- 
mation Is  necessary  to  assist  in  the  for- 
mulation of  energy  policy  or  to  cany  out 
any  other  function  of  the  Administra- 
tor, he  may  require,  by  order  or  other- 
wise, the  production  by  any  person  of 
any  agreement  or  documoits  relating  to 
foreign  energy  supply  arrangements  or 
reports  related  thereto.  Such  documents 
or  reports  shall  be  provided  pursuant  to 
the  conditions  prescribed  by  the  Ad- 
ministrator at  the  time  of  such  order  or 
subsequently. 

§  215.5      Pricing  and  volume  reports. 

To  the  extent  not  reported  pursuant 
to  S  207.12,  any  person  lifting  or  produc- 
ing crude  in  a  country  shall  report  to  the^ 
FEA  within  30  days  of  the  month  in 
which  he  receives  actual  notice: 

(a)  Any  change  (Including  changes  in 
the  timing  of  collection)  by  the  host  gov- 
ernment In  ofBclal  selling  prices,  royal- 
ties, host  government  taxes,  service  fees, 
quality  or  port  differentials,  or  any  other 
payments  made  directly  or  indirectly  for 
crude  oil;  and  for  crude  oil;  and 

(b)  Any  changes  in  restrictions  on 
lifting,  production,  or  disposition. 

§  215.6      Notice  of  negotiations. 

Any  person  entering  into  or  conduct- 
ing negotiations  with  a  host  govern- 
ment which  may  significantly  affect  the 
terms  and  conditions  or  may  resisonably 
lead  to  the  establishment  of  any  sup- 
ply arrangement  subject  to  reporting 
pursuant  to  paragraph  (a)  of  §  215.3 
shall  notify  FEA  of  such  negotiations. 
Such  notice  shaD  be  made  no  later  than 
the  later  of  30  days  after  the  effective 
date  of  this  regulation  or  the  date  such 
negotiations  are  Initiated. 

[FRDoc.77-1714  PUed  1-1*-77;1:39  pml 

FEDERAL  TRADE  COMMISSION 

[16  CFR  Part  801] 

MERGERS  AND  ACQUISITIONS 

Proposed  Rulemaking 

On  December  20,  1976  (41  FR  55488) , 
the  Federal  Trade  Commission  pub- 
lished Its  proposed  rulemaking  with  re- 
spect to  the  Hart-Scott-Rodino  Anti- 
trust Improvements  Act  of  1976  at  pp. 
55488-55501. 

The  Federal  Trade  Commission  has  re- 
ceived several  requests  for  extensions  of 
time  in  order  to  submit  written  com- 
ments with  respect  to  the  Proposed  Rule- 
making. Accordingly,  the  Federal  Trade 
Commission  has  determined  to  grant  an 
extension  of  the  period  for  filing  com- 
ments on  proposed  regulations  imple- 
menting the  premerger  notification  re- 
quirements of  the  Act  for  a  thirty-day 
period  until  February  18,  1977.  This  ex- 
tension does  not  apply  to  the  proposed 
Transitional  Rule  which  is  to  govern 
mei^rs  and  acquisitions  occurring  on  or 
alter  February  27,  1977,  the  official  ef- 
fective date  of  the  new  law,  and  before 
the  effective  date  of  the  final  Notifica- 
tkm  Report  Form  and  related  rules.  The 
deadline  for  fiUng  c<xnments  with  re- 


spect to  tihe  Ttansitional  Rule  remains 
January  19, 1977. 

The  Oommission  also  stated  that  tt 
does  not  expect  to  grant  further  exten- 
sion of  the  comment  period  beyond  Feb- 
ruary 18,  1977  In  view  oi  Its  obligation  to 
implement  the  premerger  notification 
requirements  of  the  new  law  at  the  earli- 
est possllde  date. 

Dated:  January  12,  1977. 

John  F.  Dugan, 
Acting  Secretary. 

|FR  Doc.77-1742  FUed  1-18-77:8:45  ami 


[16  CFR  Part  801] 
MERGERS  AND  ACQUISITIONS 
Proposed  Rulemaking;  Correction 

In  FR  Doc.  No.  76-37343  appearing  in 
Federal  Register  issue  for  Monday,  De- 
cember 20,  1976,  at  page  55488  certain 
pages  of  the  submitted  document  were 
out  of  sequence. 

The  material  appearing  at  page  55496 
beginning  with  the  heading  "instruc- 
tions" and  including  the  following  ten 
(10)  paragraphs  ending  with  the  words 
"*  •  *  several  parties  to  the  transac- 
tions" should  correctly  appear  on  page 
55495  before  the  heading  "Special  In- 
struction for  Certain  Partial  Acquisi- 
tions." 

John  P.  Dugan, 
Acting  Secretary. 

[FRDoc.77-1677  PUed  l-18-77;8:45  am) 

DEPARTMENT  OF  HOUSING  AND 
URBAN   DEVELOPMENT 

Office  of  Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner 

[24  CFR  Part  242] 

(Docket  No.  R-76-374] 

MORTGAGE  INSURANCE   FOR 
HOSPITALS 

WKhdrawal  of  Notic*  of  Proposed 
Rulemaking 

•  Piirpose.  The  purpose  of  this  notice 
Is  to  withdraw  a  proposed  role,  R-76- 
374.  (41  FR  10625)  In  which  HDD  pro- 
posed to  amend  S  242.57(b)  of  Part  242 
to  prohibit  a  mortgagee  trota  axxeptiag  a 
letter  of  credit  fnxn  nonprofit  mortga- 
gors in  lieu  of  the  cash  deposit  required 
by  §  242.57(a)(1).* 

Twenty-six  comments  were  received 
before  the  deadline  and  numerous  others 
were  received  afterwards.  All  of  the  com- 
ments were  negative. 

The  main  argument  set  forth  in  the 
comments  was  that  allowing  a  letter  ot 
credit  in  Ueu  of  a  cash  deposit  is  the 
most  practical  and  least  expensive  man- 
ner for  nonprofit  hospital  sponsors  to 
raise  funds  for  the  10  percent  equity 
contribution  based  upon  fimd  raising 
drives  and  the  value  of  existing  facilities 
rather  than  having  to  wait  until  cash  Is 
available  for  the  10  percent  equity  con- 
tributirai  and  the  costs  of  construction 
have  escalated.  Another  primary  com- 
ment stressed  the  overall  success  of  the 
nonprofit  hospital  mortgage  Insurance 
program  and  the  fact  that  the  risks  in- 


volved in  a  letter  of  credit  rest  with  the 
mortgagee. 

In  view  of  the  foregoing  comments. 
HUD  has  determined  that  rulemaking 
action  on  the  proposed  amendment  is 
not  appropriate  at  this  time  and  that  the 
notice  of  proposed  rulemaking  should  be 
withdrawn.  Tlie  withdrawal  of  the  pro- 
posaL  however,  does  not  preclude  HUD 
from  issuing  similar  notices  in  the  future 
or  commit  HUD  to  any  course  of  action. 

In  conslderatic»i  of  the  foregoing,  the 
pr<HX)6ed  notice  published  to  the  Federal 
Register  (41  PR  10625)  on  March  12. 
1976,  is  hereby  withdrawn. 

Issued  at  Washington,  D.C.,  January 
11.  1977. 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing.     Federal     Housing 
Commissioner. 

(FR  Doc.77-1718  Piled  l-l»-77;8:45  am) 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[36  CFR  Part?] 

DEVILS  TOWER   NATIONAL   MONUMENT, 
WYO. 

Climbing 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  3 
of  the  Act  of  August  25,  1916  (39  Stat. 
535,  as  amended;  16  U.S.C.  3),  a  Proc- 
lamation (No.  658)  of  September  24. 
1906,  34  Stat.  3236,  DMI,  NFS  Order  No. 
77  (38  FR  7478)  ;  Regional  Director. 
Rocky  Mountain  Region  Order  No.  1  (39 
PR  12369) .  It  Is  proposed  to  add  §  7.30 
to  Title  36  of  the  Code  of  Federal  Regu- 
lations as  set  forth  below. 

The  purpose  of  this  addition  is  to 
establish  restrictions  on  persons  climb- 
ing Devils  Tower.  This  has  become  nec- 
essary in  order  to  adequately  protect 
climbers  on  the  tower  and  other  non- 
cUmbtng  monument  visitors  walking 
near  the  tower's  base. 

It  is  the  policy  of  the  D^iartment  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to  par- 
ticipate in  the  rulemaking  process.  Ac- 
cordingly, interested  persons  may  sub- 
mit written  comments,  suggestions,  or 
objections  regarding  the  proposed 
amendment  to  the  Superintendent. 
Devils  Tower  National  Monument, 
Devils  Tower,  W^mlng,  82714,  on  or  be- 
fore February  18,  1977. 

It  is  proposed  to  add  I  7.30  to  Title 
36  as  set  forth  below: 

§  7..?0      Devils     Toner     National     Moiui- 
nient. 

(a)  Climbing.  Registration  with  a 
pai^  ranger  Is  required  prl<»-  to  any 
climbing  above  the  talus  alapeB,  on 
Devils  Tower.  Tlie  registrant  Is  also  re- 
quired to  sign  In  Immediately  upon 
completion  of  a  climb  in  a  manner  spec- 
ified by  the  registering  ranger. 

HoMZR  A.  Robinson, 
Superintendent, 
Devils  Tower  National  Monument. 

JANUABT  7,  1977. 

IFRt)oc.77-l«47  PUed  l-18-77;8:4S  am] 
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[  36  CFR  Part  7  ] 

OLYMPIC   NATIONAL  PARK,  WASH. 

Snowmobile  Use 

Notice  Is  hereby  given  that  pursuant 
to  the  authority  contsiined  In  Section  3 
of  the  Act  of  August  25,  1916  (39  Stat. 
535,  as  amended,  16  U.S.C.  3),  and  the 
Act  of  June  29,  1938  (52  Stat.  1241,  as 
amended.  16  U.S.C.  251;  52  Stat.  1242,  as 
amended.  16  U.S.C.  254) :  245  DM  1  (34 
P.R.  13879)  as  amended:  National  Park 
Service  Order  No.  77  (38  FR  7478)  as 
am^ided;  and  Pacific  Northwest  Region 
Order  No.  3  (37  FR  6325)  as  amended:  It 
is  proposed  to  amend  Section  7.28  of  Title 
36  of  the  Code  of  Federal  Regulations  by 
adding  a  new  paragraph  (f )  as  set  forth 
below. 

The  purpose  of  the  proposed  regula- 
tion is  to  designate  routes  for  the  use  of 
snowmobiles  as  provided  for  by  36  cmi, 
Chapter  1.  5  2.34(c).  The  criteria  con- 
tained In  Sections  3  and  4  of  E.O.  11644 
(37  FR  2877)  have  been  used  for  guid- 
ance and  other  factors,  such  as  visitor 
uses,  safety,  wildlife  management,  noise, 
erosion,  geography,  weather,  vegetation, 
and  resource  protection  were  considered. 

A  written  enviroiunental  assessment 
has  been  prepared  with  respect  to  the  use 
of  snowmobiles  on  the  routes  designated 
for  their  use.  The  assessment  determines 
that  the  proposed  Federal  regulation  is 
not  a  major  federal  action  which  will 
have  a  significant  effect  on  the  quality  of 
human  or  natural  environment.  A  copy 
of  this  assessment  as  approved  on  March 
15,  1976,  Is  on  file  and  may  be  examined 
at  the  ofQce  of  the  Superintendent  for  the 
Olympic  National  Park  and  at  the  Pacific 
Northwest  Regional  Office  of  the  Na- 
tional Park  Service,  Fourth  and  Pike 
Building,  Seattle,  Washington  98101. 

It  is  the  policy  of  the  Etepartment  of 
the  Interior,  whenever  practicable,  to  af- 
ford the  public  an  opportunity  to 
participate  in  the  rule-making  process. 
Accordingly,  Interested  persons  may  sub- 
mit written  comments,  suggestions,  or 
objections  with  respect  to  the  proposed 
amendment  to  the  Superintendent. 
Olympic  National  Park.  Port  Angeles. 
Washington  98362,  oa  or  before  February 
18. 1177. 

It  is  therefore  proposed  to  amend  36 
CFR  S  7.28  by  adding  paragraph  (f)  In 
the  manner  set  forth  below: 

§  7.28      Ol;  nipie  National  Park. 

•  •  •  •  • 

(f>  Snowmobile  use.  (1)  Except  as 
provided  herein,  all  lands  within  Olympic 
National  Park  are  closed  to  the  use  of 
snowmobiles.  Snowmobiles  may  be  used 
only  on  the  following  routes,  as  desig- 
nated by  the  posting  of  appropriate  signs, 
or  by  marldng  on  a  map  available  at  the 
office  of  the  Superintendent,  or  both: 

(1)  Staircase  Road  from  the  park 
boundary  to  the  Staircase  Ranger  Sta- 
tion. 

(il)i  Dosewallips  Road  from  the  park 
boundary  to  the  Etosewalllps  Ranger  Sta- 
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(ill)  Whiskey  Bend  Road  from  the 
junction  of  Elwha  Road  to  the  Whiskey 
Bend  trailhead. 

(it)  Boulder  Creek  Road  from  Gllnes 
Canyon  Dam  to  Boulder  Creek  Csunp- 
groiflid. 

(v)  Soleduck  Road  from  the  Junction 
of  ULS.  101  to  the  Soleduck  trailhead. 

(vl)  North  Fork  Qulnault  Road  from 
the  end  of  the  plowed  portion  to  the 
North  Fork  Ranger  Station. 

(vii)  South  Shore  Road  from  the  end 
of  the  plowed  portion  to  the  Graves 
Creek  Ranger  Station. 

(2)  On  roads  designated  for  snowmo- 
bile use,  only  that  portion  of  the  road- 
way Intended  for  wheeled  vehicle  use 
may  be  used  by  snowmobiles.  Such  road- 
way is  available  for  snowmobile  use  only 
when  the  designated  roadway  is  closed 
to  all  other  public  motor  vehicle  use. 

Dated;  December  14, 1976. 

Roger  W.  Allin, 
Superintendent, 
Olympic  National  Park. 

irfe  Doc  77-1646  Filed  l-18-77;8:45  am] 
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[36  CFR  Part  7] 

AND  CANYON  NATIONAL  PARK, 
ARIZONA 

Immobilized,  Inoperable  Vehicles 

Notice  Is  hereby  given  that  pursuant  to 
the  authority  contained  in  section  3  of 
the  Act  of  August  25,  1916,  (39  Stat.  535. 
as  amended;  16  U.S.C.  3) ,  section  2  of  the 
Act  of  February  26.  1919,  (40  Stat.  1177; 
16  U.S.C.  222),  section  2  of  the  Act  of 
February  25.  1927,  (44  Stat.  1240;  16 
U.S.C.  221b),  245  DMI  (34  FR  13879), 
National  Park  Service  Order  No.  77  (38 
FH  7478)  as  amended,  and  Regional  Di- 
rected, Western  Region  Order  No.  7  (37 
FR  6326),  it  is  proposed  to  amend  S  7.4 
of  Title  36  of  the  Code  of  Federal  Regu- 
lations as  set  forth  below. 

The  purpose  of  this  amendment  Is  to 
establish  regulations  for  storing  immobi- 
lized and  inoperable  vehicles  on  govern- 
ment lands  within  the  park.  These  reg- 
ulations are  necessary  to  discourage  the 
development  of  hazardom  conditions 
and  physical  and  visual  pollution  of  the 
area. 

It  is  the  poUcy  of  the  Department  of 
the  Ihterior  whenever  applicable,  to  af- 
ford the  public  an  opportunity  to  partici- 
pate in  the  rulemaking  process.  Accord- 
ingly, interested  persons  may  submit 
written  comments,  suggestions,  or  objec- 
tions regarding  the  proposed  amendment 
to  the  Superintendent  of  Grand  Canyon 
Nationsd  Park.  P.O.  Box  129.  Grand  Can- 
yon, Arlz<Mia  86023,  on  <x  before  Febru- 
ary IB.  1977. 

It  is  proposed  to  amend  S  7.4  of  36  CFR 
by  the  addition  of  a  paragraph  (1)  as 
follows: 

§  7.4     Grand  Canyon  National  Park. 

•      .        •  •  •  • 

(i>  Immobilized  and  leffoUt  inopera- 
tive vehicles.  (1)  An  Immobfllzed  vehicle 


s  a  motor  vehicle  which  is  not  capable  of 
moving  under  its  own  power  due  to 
equipment  malfunction  or  deficiency. 
This  term  shall  also  include  trailers 
whose  wheels  have  been  removed  or 
which,  for  other  reasons,  cannot  be  im- 
mediately towed  from  their  location,  ex- 
cluding trailers  being  used  as  residences 
Which  are  occupying  sites  designated  for 
this  purpose  by  the  Superintendent.  A 
legally  inoperative  vehicle  Is  a  motor  ve- 
hicle capable  of  movement  under  its  own 
power,  but  not  licensed  to  legally  operate 
on  roads. 

(2)  Leaving,  storing,  or  placing  upon 
federally  owned  lands  within  the  park 
any  Immobilized  or  l^ally  inoperative 
vehicle  for  a  period  exceeding  30  days  is 
prohibited,  except  under  the  terms  of  a 
permit  issued  by  the  Superintendent. 

(3)  A  revocable  permit  for  an  immobi- 
lized or  legally  inoperative  vehicle  may 
be  Issued  without  fee  by  the  Superin- 
tendent for  a  specific  period  of  time,  up- 
on a  finding  that  the  issuance  of  such  a 
permit  will  not  interfere  with  park  man- 
agement or  impair  park  resources. 

(I)  Any  permit  issued  will  be  valid  for 
th:;  period  stated  on  the  permit,  unless 
otherwise  revoked  or  terminated  by  the 
Superintendent,  and  wUl  state  the  name 
and  address  of  the  owner,  the  descrip- 
tion of  the  vehicle,  and  the  exact  loca- 
tion where  it  may  be  left,  stored  or 
placed. 

(II)  The  permittee  will  affix  the  permit 
securely  and  conspicuously  to  the  ve- 
hicle. 

(ill)  The  permit  shall  be  nontransfer- 
able. 

(iv)  Any  person  issued  a  permit  shall 
comply  with  all  terms  and  conditions  of 
the  permit.  Failure  to  do  so  will  consti- 
tute cause  for  the  Superintendent  to  ter- 
minate the  permit  at  any  time. 

(v)  A  permit  may  be  revoked  at  any 
time  for  the  convenience  of  the  National 
Park  Service  or  upon  a  finding  that  c(»i- 
tinued  authorization  under  the  permit 
would  interfere  with  park  management 
or  Impair  park  resources. 

(4)  An  inunoblllzed  or  legally  inopera- 
tive vehicle  left  in  excess  of  30  days 
without  a  permit  will  be  removed  at  the 
owner's  expense. 

(5)  An  immobilized  or  legally  inopera- 
tive vehicle  constituting  a  safety  hazard, 
causing  an  obstruction  to  roads  or  trails, 
or  Interfering  with  maintenance  opera- 
tions will  be  removed  immediately  at  the 
owner's  expense.  Such  Interference  or 
impairment  may  include,  but  shall  not 
be  limited  to,  the  creation  of  a  safety 
hazard,  traffic  congestion,  visual  pollu- 
tion, or  fuel  and  lubricant  drip  pollution. 

(6)  The  Superintendent  shall  Iiave  the 
right  of  Inspection  at  all  reasonable  times 
to  ensure  compliance  with  the  require- 
ments of  this  paragraph. 

Dated:  Diecember  30, 1976. 

Mkrlk  K  Stitt, 
Superintendent,  Grand 
Canyon  National  Park. 

[FBDoc.77-1634  Filed  l-lS-77;8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[  40  CFR  Part  52  ] 

[FRX,  672-7] 

ILLINOIS 

Approval  and  Promulgation  of  State  Im- 
plementation Plans;  Emergency  Episodes 

On  January  31,  1972,  the  State  of 
Illinois  submitted  to  the  Administrator 
of  the  United  States  Environmental  Pro- 
tection Agency  an  implementation  plan 
to  achieve  and  maintain  the  National 
Ambient  Air  Quality  Standards.  The 
plan  was  approved  by  the  Administrator 
on  May  31,  1972  (37  FR  10862)  with  sev- 
eral exceptions,  including  disapproval 
of  regulations  pertaining  to  Prevention 
of  Air  Pollution  Emergency  Episodes. 
These  deficiencies  were  corrected  and  the 
episode  plan  was  fully  approved  on 
October  23,  1973  (38  FR  29297) . 

On  Aprn  9,  1976,  the  Blinois  PoUution 
Control  Board  revised  its  emergency 
episode  regulations  after  due  notice  and 
public  hearings.  The  regulations  (Illinois 
Pollution  Control  Board  Regulations, 
Chapter  2,  Part  IV)  took  effect  on  April 
19,  1976  and  were  submitted  to  U.S.  En- 
vironmental Protection  Agency  (EPA) 
on  July  22,  1976  as  revisions  to  the 
Illinois  State  Implementation  Plan 
(SIP). 

The  new  regulations  primarily  address 
ozone  episode  situations,  and  would  re- 
vise the  plan  as  fcdlows:  (1)  The  regu- 
lations specifically  state  that  Illinois  En- 
vironmental Protection  Agency  has  sole 
authority  for  declaring  episode  stages: 
(2)  The  requirement  tar  a  forecast  of 
24  hours  of  poor  dispersion  before  an 
ozone  episode  can  be  declared  has  been 
revised  to  allow  the  declaration  of  an 
episode  whenever  specified  ozone  levels 
occur  one  day  and  are  expected  to  recur 
the  next  day,  or  if  an  air  stagnation  ad- 
visory is  received  for  any  area  within  the 
State;  (3)  The  term  Ozone  Advisory  re- 
places the  former  designation  of  Ozone 
Wateh,  and  is  issued  when  a  2  hour  aver- 
age of  0.07  ppm  of  ozone  is  measured; 

(4)  Episode  stages  have  been  set  for  con- 
centration levels  occurring  for  a  one  hour 
period  at  any  monitoring  station  as  fol- 
lows: ozone  yellow  alert  level  has  been 
raised  from  0.10  to  0.17  ppm;  ozone  red 
alert  level  has  been  decreased  from  0.40 
to  0.30  ppm;  ozone  emergency  level  has 
been  decreased  from  0.60  to  0.50  ppm; 

(5)  The  regulations  establish  a  proce- 
dure for  filing  emission  reduction  con- 
tingency plans  and  requirements  for  re- 
duction of  pollution  levels  during  periods 
of  high  ccHicentrations.  Indirect  sources 
of  pollution  such  as  large  government 
agencies,  parking  garages,  and  fleet  ve- 
hicle operations  are  included  among 
sources  required  to  file  emission  reduc- 
tion contingency  plans. 

Approval  of  the  revisions  depends  on 
their  consistency  with  the  requirements 
set  forth  in  section  110(a)  (2)(A)-(H) 
of  the  Clean  Air  Act,  as  amended,  and 
the  implementing  regulations  found  in 
40  CFR  Part  51.  The  Administrator  has 
received  the  submission  and  found  it  to 
be  a  necessary  reylsirai  to  the  existing 


plan,  and,  therefore,  proposes  to  approve 
the  revised  episode  regulations. 

The  Administrator  is  announcing 
these  proposed  changes  to  the  Illinois 
plan  for  the  luirpose  of  securing  public 
comments.  Any  interested  party  may 
make  a  comment  on  the  proposed  rule- 
making in  writing  by  addressing  corre- 
spondence to  Region  V's  Air  Programs 
Branch,  Air  and  Hazardous  Materials 
Division,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604.  All  comments  re- 
ceived no  later  than  thirty  days  from  the 
date  of  this  notice  will  be  considered. 
Receipt  of  comments  will  be  acknowl- 
edged. 

Copies  of  the  proposed  regulations 
and  public  hearing  transcript  of  hear- 
ings conducted  by  the  State  of  Illinois 
are  available  for  public  Inspection  dur- 
ing normal  working  hours  at  the  Illinois 
Pollution  Control  Board,  309  West 
Washington  Street,  Suite  300,  Chicago. 
Illinois  60606.  Copies  of  the  proposed 
regulations  are  also  available  at  the  HH- 
nois  Environmental  Protection  Agency, 
2200  Crhurchill  Road,  Springfield.  Illi- 
nois, 62706;  and  at  Air  Programs 
Branch,  Air  and  Hazardous  Materials 
Division,  EPA,  Region  V,  230  South 
Dearborn.  C^hicago,  Illinois  60604. 

Authority:  42  U.S.C.  1857c-5(a) 

Dated:   January  11,   1977. 

George  R.  Alexander,  Jr., 
Regional  Administrator. 

[FR  Doc.77-ie24  Filed  l-18-77;8:46  am] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[  43  CFR  Part  2400J 

ALASKA 

Proposed  Amendment  of  Principles  and 
Procedures  for  Land  Classification* 

This  proposed  amendment  of  and  ad- 
dition to  the  regulations  contained  In 
Part  2400  of  "HUe  43  of  the  Code  of  Fed- 
eral Regulations  is  being  made  to  add 
the  authority  for  classification  and  re- 
classification of  lands  in  Alaska  con- 
tained in  section  17(d)  (1)  of  the  Alaska 
Native  Claims  Settlement  Act  (43  UJ3.C. 
1616(d)  (1) ) ,  and  to  place  all  classifica- 
tion criteria  and  procedures  relating  to 
lands  in  Alaska  under  the  proposed  Sub- 
part (2480) . 

It  is  hereby  determined  that  the  pub- 
lication of  this  proposed  rulemaking  Is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human  en- 
vironment and  that  no  detailed  state- 
ment pursuant  to  section  102(2)  (C)  of 
the  National  Envircmmental  Policy  Act 
of  1969  (42  U.S.C.  4332(2)  (O)  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prep- 
aration of  an  inflation  Impact  statement 
under  Executive  Order  11821  and  OMB 
Circular  A-1071. 

In  accordance  with  section  310  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976,  public  participation  is  invit- 
ed in  rulemaking.  Interested  parties  may 


submit  written  comments,  suggestions, 
or  objections  with  respect  to  the  pro- 
posed rules  to  the  Director  (210,  Bureau 
of  Land  Management,  Department  of 
the  Interior,  Washington,  D.C.,  on  or 
before  Friiruary  22,  1977. 

Copies  of  comments,  suggestions,  or 
objections  made  pursuant  to  this  notice 
will  be  available  for  public  inspection  at 
the  foregoing  address  during  regular 
working  hours  (7:45  a.m.  to  4:15  p.m.). 

It  is  therefore  proposed  to  revise 
Chapter  n.  Subchapter  B.  Group  2400 
of  43  CFR  as  set  forth  t>elow. 

Jack  O.  Hokton, 
Assistant  Secretary  of  the  Interior. 

Janoary  14,  1977. 

PART  2400 — LAND  CLASSIRCATION 

1.  Section  2400.0-2  is  amended  by  des- 
ignating the  existing  paragraph  as  para- 
graph (a)  and  suiding  a  new  paragraph 
(b)  to  read  as  follows: 

§  2400.0-2      ObjecUvos. 

•  •  •  •  • 

(b)  Procedures  fw  land  classification 
in  Alaka  are  contained  in  Subpart  2480 
of  this  part. 

§  2400.0-3      [.\m«nded] 

2.  Section  2400.0-3  is  amended  by  de- 
leting the  words  "in  the  case  of  Alaska" 
from  the  first  sentence  in  paragrai^  (f ) . 

3.  Section  2400.0-3  is  amended  by  de- 
leting paragraph  (h)  and  renumbering 
paragraphs  (1)  and  (j)  accordingly. 

4.  Part  2400  is  amended  by  adding 
new  Subparts  2480  to  2485  to  read  as 
follows : 

Subpart  2480 — Land  Classification;  Alaska 

Sec. 

24a0.0-2  Objectives. 

2480.0-3  Authority. 

2480.0-4  ResponslbUlty. 

2480.0-6  Denmtlons. 

2480.0-7  Applicability. 

Subpart  2480 — Land  Classificatfon;  Alaska 

§  2480.0-2      Objectives. 

Various  statutes,  many  of  which  are 
cited  in  §  2480.0-3,  authorize  the  Secre- 
tary of  the  Interior  of  classify  Federal 
lands.  The  objectives  of  this  sulQjart  are 
(a)  to  specify  those  values  and  principles 
that  will  be  considered  in  the  exercise 
of  the  Secretary's  authority  and  (b)  to 
establish  procedures  for  the  prompt  and 
efficient  exercise  of  this  authority  with 
the  knowledge  and  participation  of  in- 
terested parties,  including  the  general 
public. 

§  2480.0-3      Authority. 

The  Secretary  of  the  Interior,  or  his 
delegate,  Is  authorized  by  43  U.S.C.  2  to 
perform  aU  executive  duties  in  anywise 
respectli\g  the  public  lands  of  the  United 
States.  He  is  also  authorized  by  43  U.S.C. 
1624  to  enforce  and  carry  Into  execution 
by  appropriate  regulations  every  part  of 
the  provisions  of  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA).  The 
following  statutes,  among  others, 
authorize  land  classification  by  the 
Secretary: 

(a)  Section  17(d)  (1)  of  the  ANCSA 
(43  U.S.C.   1616(d)(1))    authorizes  the 
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Secretary  to  classify  or  reclassify  lands 
in  Alaska  withdrawn  for  classlflcatlon 
and  to  open  such  lands  to  appropriation 
in  accord  with  such  classification.  By 
variqus  Public  Land  Orders,  lands  have 
been  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws,  in- 
cluding State  selections  (some  excep- 
tions) ;  from  location  and  entry  under 
the  mining  laws,  with  some  exceptions 
for  locations  for  metalliferous  minerals 
(30  U.S.C.  Ch.  2) :  and  from  leasing  under 
the  Mineral  Leasing  Act  of  February  25, 
1920,  as  amended  <30  UJ3.C.  sections 
187-287  (1970)).  By  these  Orders,  all 
such  lands  not  otherwise  withdrawn  or 
appropriated  are  subject  to  classification 
and  reclassification. 

(fc)  The  Recreation  and  Public  Pur- 
poses Act,  as  amended  (43  U.S.C.  869- 
869-4).  authorizes  the  Secretary  to 
claasify  lands  for  lease  or  sale  for  recrea- 
tion or  public  purposes. 

(c)  The  Act  of  August  30,  1949,  as 
amended  (43  U.S.C.  687b).  authorizes 
the  Secretary  to  sell  at  public  auction 
lands  that  he  classifies  as  suitable  for  in- 
duArlal  or  commercial  purposes,  includ- 
ing construction  of  housing. 

«d)  Section  6(d)  of  the  WUd  and 
Scmlc  Rivers  Act  (16  U.S.C.  1277(d)) 
authorizes  the  Secretary  to  exchange 
federally  owned  property  which  he 
clanslqes  as  siiltable  for  exchange  or 
oUier  disposal  for  nonfederal  property 
wlfhln  the  authorized  boimdaries  of  any 
federally  administered  component  of  the 
national  wild  and  scenic  rivers  system. 

§  2480.0-4     Responsibility. 

Except  where  specified  to  the  contrary 
In^thls  subpart,  the  authority  of  the  Sec- 
retary to  classify  lands  and  make  other 
determinations  in  accordance  with  the 
regulations  of  this  part  has  been  dele- 
gated to  ofBcials  of  the  Bureau  of  Land 
Management. 

§  ^480.0-5     DefiniiiofiK. 

As  used  in  the  regulations  of  ti^ls  sub- 
part— 

(a)  "Agricultural"  refers  to  the  grow- 
ing of  cultivated  crops;  It  does  not  in- 
clude grazing  or  the  production  of  native 
grasses  or  native  forage  plants. 

(b)  "Authorized  Officer"  refers  to  the 
head  of  a  Bureau  of  Land  Management 
field  ofDce  who  has  been  delegated 
aathority  to  make  classification  deci- 
sions. 

(c)  "Bureau"  means  the  Bureau  of 
Land  Management. 

(d)  "CHassiflcation"  means  a  positive 
determination  as  to,  whether  certain 
federal  lands  will  be 'subject  to  appro- 
priation under  specified  law(s)  or  will 
remain  in  Federal  ownership  and  control. 

(e)  "Appropriation"  means,  but  is  not 
limited  to,  grant,  sale,  exchange,  selec- 
tk>n,  entry,  or  location  for  purposes  of 
transfer  of  title  from  Federal  ownership; 
or  a  leasf.  under  the  Recreation  and  Pub- 
lic Purpdee  Act  (43  U.S.C.  869,  et  seq.) 
or  under  the  Act  of  May  24,  1928,  as 
amended  (49  U.S.C.  211-214). 

(f )  "Land  Use  Plan"  means  a  plan,  as 
of  a  given  point  In  time,  that  sets  out  the 
future  use(8)  of  the  land  based  upon  a 
systematic  analysis  of  physical,  environ- 
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mental,  and  socioeconomic  factors  af-* 
fectisg  the  land. 

(g>  "Secretary"  means  the  Secretary 
of  the  Interior. 

(h>  "State  Director"  means  the  Direc- 
tor of  the  Alaska  State  Office,  Bureau  of 
Land  Management. 

§  24B0.0^7     Applicability.  | 

The  regulations  of  this  Subpart  govern 
all  Classification  of  lands  administered 
by  ttie  Bureau  that  ate  made  pursuant 
to  the  authorities  described  in  §  2480.0-3. 
They  also  apply  to  lands  not  adminis- 
tered by  the  Bureau  where  the  head  of 
the  administering  agency  agrees  and  the 
specific  classification  authority  applies; 
e.g.,  the  Recreation  and  Public  Purposes 
Act  (43  U.S.C.  869,  et  seq.).  (Classifica- 
tion Is  a  prerequisite  to  the  approval  of 
all  appropriations  and  entries  under  the 
following  parts,  among  others,  of  this 
chapter:  Exchanges — Group  2200;  Origi- 
nal. Additional,  Second,  Adjoining  Farm, 
and  Enlarged  Homesteads  in  Alaska — 
Subparts  2511,  2512,  2513,  2514,  and  2567; 
Indian  Allotments — Part  2530;  Trade 
and  Manufacturing  Sites — Subpart  2563 ; 
State  Grants — Subpart  2627;  Recreation 
and  Public  Purposes — ^Part  2740  and 
Su|3part  2912;  Airports — Subpart  2911. 

,    Subpart  2481— Ciasslficatton  Principles 

Sec. 

2481.1  General. 

2451.2  Requirements. 

Subpart  2481 — Classification  Principles 

§  2481.1      General. 

The  authorities  in  §  2480.0-3  of  Sub- 
part 2480  of  this  part  grant  the  Secre- 
tary full  discretion,  subject  to  statutory 
guidelines  and  limitations,  to  determine 
whether  to  classify  any  particular  tract 
of  Federal  Lands  for  appropriation.  Tbe 
reg\ilations  in  this  subpart  contain  the 
principles  and  procedures  which  person- 
nel of  the  Department  of  the  Interior 
shall  consider  and  follow  in  the  exercise 
of  land  classification  authority  delegated 
to  them  by  the  Secretary. 

§  2481.2     Requirements. 

(a)  In  arriving  at  the  classification 
decision  the  authorized  officer  must  find 
that  the  lands  involved  have  the  geo- 
graphical, physical,  and  economic  at- 
tiibutes  to  support  the  use  or  values 
upon  which  the  classification  decision  is 
based. 

(b)  In  arriving  at  a  classification  de- 
cision imder  the  regulations  of  this  part, 
the  authorized  officer  shall  consider: 

(1)  Federal  uses,  policies,  programs 
and  plans,  including  Bureau  Land  use 
plans  and  applicable  policies  and  objec- 
tives set  forth  In  Group  1700  of  this 
chapter: 

(2)  State  and  local  governmental  uses, 
pblicies,  programs,  plans  and  laws,  in- 
cluding zoning  and  other  land  use  reg- 
i4ations,  to  the  extent  such  are  con- 
sistent with  Federal  uses^  policies,  pro- 
grams and  plans; 

(3)  Reasonably  ascertainable  present 
and  potential  uses  and  users  of  the 
lands; 

(4)  Environmental  effects,  Including 
economic, and  social  Impacts; 


(5)  Relative  scarcity  of  values  ttiat 
could  be  lost  or  impaired  and  availabil- 
ity of  alternate  means  and  sites  for  ac- 
commodation of  those  values; 

(6)  Effects  on  the  administration  of 
other  public  lands; 

(7)  The  impact  on  resources  utilized 
for  subsistence  purposes. 

Subpart  2482 — Classification  for  Appropriation 

Sec. 

2482.1  General. 

2482.2  Relative  values  ifor  types  of  appro- 

priation. 

2482.3  Lands     classified    for    appropriation 

under  particular  laws. 

Subpart  2482 — Classification  for 
Appropriation 

§  2482.1      General. 

When  lands  are  classified  for  appro- 
priation, the  classification  decision  shall 
specify  the  particular  public  land  law(s) 
under  which  they  may  be  appropriated 
and,  where  applicable,  the  particular 
type(s)  of  use  and  appropriation  for 
which  the  lands  will  be  open  under  such 
law(s) . 

§  2482.2      Relative  values  for  types  of  ap- 
propriation. 

Where  lands  are  found  to  have  value 
for  more  than  one  type  of  nonfederal 
use  or  appropriation  imder  more  than 
one  public  land  law,  the  law  or  laws 
specified  in  the  classification  decision 
shall  be  chosen  so  as  to  give  the  most 
benefit  to  the  public,  as  determined  by 
the  authorized  officer,  with  particular 
regard  to  the  considerations  in  §  2481.2 
(b)   of  Subpart  2481  of  this  part. 

§  2482.3      Oaseification     for     appropria- 
tion under  particular  laws. 

(a)  A  Classification  allowing  appro- 
priation for  a  homestead  (Part  2510 
and  Subpsut  2567  of  this  chapter)  may 
be  made  if  the  lands  are  (1)  chiefly  val- 
uable for  agriculture,  (2)  suitable  for 
development  as  a  home  and  farm,  (3) 
sufficient  to  provide  an  adequate  re- 
turn anticipated  for  the  farm  family, 
and  (4)  in  an  area  where  rainfall  or 
groimdwater  and/ or  Irrigation  water  is 
adequate  and  available  under  Alaskan 
law  in  sufficient  quantity  to  permit  ag- 
ricultural development  of  the  particular 
lands. 

(b)  A  classification  allowing  appro- 
priation for  an  Indian  allotment  (Part 
2530  of  this  chapter)  may  be  made  if 
(1)  the  lands  are  chiefly  valuable  for 
agriculture,  (2)  the  lands  are,  on  the 
whole,  suitable  for  a  home,  and  (3)  the 
anticipated  agricultural  use  would  sup- 
port the  allottee  and  the  allottee's 
family. 

(c)  Needs  in  relation  to  subsistence 
Hying  will  be  considered  in  investiga- 
tions of  the  classification  of  lands  for 
possible  appropriation  for  headquarter 
sites,  homesites,  or  trade  and  manu- 
facturing sites  (Subparts  2563  and  2562 
of  this  chapter) . 

(d)  The  authorized  officer  will  not  fi- 
nalize a  proposed  classification  allowing 
appropriation  solely  for  exchange  unless 
the  estimated  fair  market  values  of  the 
offered  and  selected  lands  are  approxi- 
mately equal.  Where  the  exceptions  con- 
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tained  in  section  17  of  the  Act  of  Jan- 
uary 2,  1976  (89  Stat.  1156)  are  desired 
to  be  used  by  the  autiiorized  officer,  the 
classification  will  not  become  final  with- 
out the  specific  approval  of  the  Secre- 
tary. 

Subpart  2483.1 — ApplicatioiM 

2483.1-1  Application  or  Bureau  Motion. 

2483.1-2  Piling. 

2483.1-3  Rejection  or  suspension.. 

2483.1-4  Administrative  Review. 

Subpart  2483.2 — Proposed  Clasalfication 

2483,2-1     Commencement    of    Classlflcatlon 

Action. 
2483.2-2     Proposed  Classification  Decisions. 
2483.2-3     Protests. 

Subpart  2483J — Classificatloa 

2483.3-1     Involving  an  environmental  Impact 

statement. 
2483.3-2    In  absence  of  protests. 
2483.3-3     With  protests. 
2483.3-4    Classification  by  Secretary  without 

certain  procedures. 
2483  3-5     Administrative  Review. 

Subpart  2483.1 — ^Applications 

§  2483.1-1      Application  or  Bureau  Mo- 
tion. 

Lands  may  be  classified  for  appropria- 
tion in  response  to  either  an  application 
for  appropriation  or  on  Bureau  Motion. 

§  2483.1-2     FUing. 

(a)  An  application  must  be  on  an  ap- 
proved form.  Application  forms  and  lists 
Indicating  the  proper  office  for  the  filing 
of  applicati<Mis  may  be  obtataed  frwn 
any  office  of  the  Bureau.  All  applications 
must  be  submitted  in  accordance  with 
the  applicable  provisions  of  Subpart  1821 
of  this  chapter  and  all  other  regulations 
concerning  filing. 

(b)  The  filing  of  an  application  gives 
no  right  to  enter,  occupy,  or  settle  upon 
the  lands. 

(c)  All  filing  fees  which  accompany 
applications  submitted  in  accordance 
with  the  regulations  of  this  Subpart  shall 
be  earned  upon  the  filing  of  such  appli- 
cations with  any  office  of  the  Bureau. 

§  2483.1—3     Rejection  or  suspension. 

The  classificaticn  authorities  cited  in 
§  2480.0-3,  authorize  classification  action 
and  applications  requesthig  classificatloa 
may  be  rejected  without  classification  ac- 
tion at  the  discretion  of  the  authorized 
officer  or  as  provided  by  other  regula- 
tions of  this  chapter. 

(b)  If  the  requested  lands  have  already 
been  classified  and  the  appUcatl<xi  Is  for 
a  t3rpe  of  appropriation  not  allowable  by 
the  existing  classification,  the  applica- 
tion shall  be  rejected. 

(c)  An  application  for  a  type  of  apprcv- 
priation  not  allowable  under  a  prc^xwed 
classificatloa  decision  shall  be  suspended 
until  the  pixqxKed  decteirai  is  vacated  or 
a  final  decision  is  Issued. 

(d)  Apcdlcatlons  shall  also  be  rejected 
where  the  provlsioas  of  Subpart  2091  and 
other  xegiilatloas  ot  this  chapter  coa- 
cemlng  segregation  i^iply.  However,  ai>- 
ViicntioDs  Shan  not  be  rejected  sole^^oa 
the  basis  that  the  land  la  withdrawn 
pending  classlflcation  under  this  Part. 


(e)  Upon  finality  of  a  classification 
decision,  any  inc<msistent  applications, 
which  are  then  pending,  will  be  rejected. 

(f)  Deciskms  rejecting  applications 
will  contain  a  statement  giving  the  rea- 
sons for  rejection  and  swi vising  the  appli- 
cant of  corrective  steps,  if  any.  that  may 
be  taken. 

(g)  Upon  finality  of  a  decision  reject- 
ing an  application,  any  advance  p€iy- 
ments  on  other  such  monies,  except  filing 
fees  and  reimbursement  payments,  sub- 
mitted with  the  applicatlCHi  will  be  re- 
turned or  refunded. 

§  2483.1-4      Administrative  review. 

A  rejection  or  suspension  of  an  appli- 
cation pursuant  to  {  2483.3(a)  through 
(e) ,  supra,  shall  not  be  appealable  to  the 
Board  of  Land  Appeals. 

Subpart  2483.2 — Proposed  Classification 

§  2483.2—1      Commencement   of   classifi- 
cation action.  * 

If  an  application  is  not  rejected  or  sus- 
pended, or  If  the  classification  action  is 
initiated  by  Bureau  motion,  the  aAi- 
thorized  officer  shall  prcxieed  to  examme 
the  lands  and  prepare  a  proposed  clas- 
sification decision. 

§  2483.2-2     Proposed    classifiration    de- 
cision. 

(a)  Before  issuing  a  proposed  classifi- 
cation decision,  the  authorized  officer 
shall  determine  whether  the  proposed 
action  requires  prepsu^tion  of  an  en- 
vironmental impact  statement  (an  ElIS) 
under  secticai  102(2)  (c)  of  the  National 
Environmental  Policy  Act  (43  UJS.C.  4332 
(2)(c)).  In  those  instances  where  he 
determines  that  an  EIS  is  required,  the 
authorized  officer  shall  proceed  to  pre- 
pare an  EIS  based  od.  the  pr(^)Osed  clas- 
slflcation decision. 

(b)  The  authorized  officer  shall  make 
and  Issue  a  proposed  classification  deci- 
sicm  which  shall  (1)  state  whether  the 
lands  will  be  retained  or  offered  for 
appropriation;  (2)  if  appropriation,  state 
the  extent  or  under  which  authority  (les) 
appropriation  will  be  allowed  as  provided 
in  §  2482.1  of  Subpart  2482  of  this  part: 
(3)  state  whether  an  EIS  has  been  or  is 
being  prepared;  (4)  identify  any  and  all 
applications  filed  for  the  land;  (5)  if  no 
application  has  been  filed  and  disposition 
is  contemplated,  state  that  the  land  will 
be  open  to  applicati(m  by  all  qualified 
perscms  on  an  equal-opportunity  basis 
after  public  notice;  (6)  contain  a  state- 
ment of  reasons  in  support  of  the  deci- 
sioa  proposed;  and  (7)  specify  a  period 
of  not  less  than  30  days  during  which 
protests  shall  be  received.  Should  the  au- 
thorized officer  find  good  cause,  the  pro- 
test period  may  be  shortened,  and,  if  so 
shortened,  the  proposed  deciskm  shall 
contain  the  reasoa(s)  in  support  of  such 
lesser  period  of  time. 

(c)  Such  decisions  shall  be  served 
upon  (1)  each  applicant  for  use  or  ap- 
propriation of  the  land:  (2)  each  permit- 
tee, licensee,  or  lessee  using  the  land;  (3) 
the  local  governing  board,  planning  com- 
mission or  other  official  bod^  having 


llhd-use  control  authority  in  the  area 
where  the  land  Is  located;  (4)  any  gov- 
ernmental officials  or  agencies  from 
whom  written  comments  concerning  fu- 
ture use  of  the  lands  have  recently  been 
received;  and  (5)  such  other  persons  as 
the  authorized  officer  deems  appropriate. 

(d)  A  proposed  classification  decision 
that  would  classify  more  Uian  2,560  acres 
shall  be  published  in  ttie  Federal  Regis- 
ter and  in  a  newspaper  having  general 
circulation  in  the  vicinity  of  the  lands. 
A  proposed  classification  decision  for 
2.560  acres  or  less  may  be  also  so  pub- 
lished if  it  is  deemed  appropriate  by  the 
authorized  officer. 

(e)  The  authorized  officer  shall  hold  a 
public  meeting  on  Uie  pn^xKal  if  the 
proposed  classification  is  for  more  than 
100,000  acres,  or  he  determines  that  suf- 
ficient public  interest  exists  to  warrant 
the  time  sind  expense  of  a  meeting. 

§  2483.2-3     Protests. 

After  a  proposed  classification  deci- 
sion has  been  issued,  any  interested  party 
may  file  a  written  protest  with  the  State 
Director  during  the  period  specified  in 
the  proposed  decision.  No  particular 
form  of  protest  is  required.  The  protest 
must  be  sufficient  to  identify  the  specific 
proposed  decision  being  protested. 

Subpart  2483.3 — Classification 

§  2483.3—1      Involving  an  environnirntui 
impact  statement. 

If,  imder  §  2483.2-2(a)  of  Subpart 
2483.2  of  this  part,  it  was  determined 
that  an  EIS  is  necessary,  no  classifica- 
tion will  become  final  until  the  finsd 
EIS  has  been  filed.  In  such  cases,  the 
authorized  officer  shall  issue  a  final 
classification  notice  or  decision  as  ap- 
propriate. 

§  2483.3-2      In  absence  of  protects. 

If  no  protest  Is  filed  within  the  time 
allowed,  the  proposed  classification  shall 
become  final,  and  the  authorized  officer 
shall  serve  a  notice  of  final  classifica- 
tion upon  those  served  with  the  pro- 
posed decision.  A  notice  shall  also  be 
published  In  the  Federai.  Register  and  a 
local  newspaper  if  the  proposed  decision 
was  so  published. 

§  2483.3-3      With  protests. 

If  a  protest  to  the  proposed  classi- 
fication decision  is  timely  filed,  the  fol- 
lowing procedures  sh£Jl  apply : 

(a)  The  protest  shall  be  reviewed  by 
the  State  Director.  At  the  conclusion  of 
the  review,  the  State  Director  shaU 
either  vacato,  affirm,  or  modify  the  pro- 
posed classification  decision.  Notice  of 
his  decision  shsdl  be  served  upon  those 
served  with  the  proposed  classification 
decision  and  upon  all  protestants.  It  shall 
also  be  published  In  the  Federal  Register 
and  a  local  newspaper  If  the  proposed 
classification  decision  was  so  published. 

(b)  Por  a  period  of  30  daiys  after  serv- 
ice of  the  notice  of  the  State  Director's 
decision,  any  interested  person  may  peti- 
tion the  Secretary  for  review.  Notice  of 
the  filing  of  a  petition  with  the  Secretary 
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miut  be  served  on  the  State  Director 
vlthln  the  30-day  period. 

(c)  If  within  the  30-day  period,  the 
State  Director  does  not  receive  notice  of 
petition  to  the  Secretary,  the  decision 
ftiall  become  the  final  classification  de- 
c^lon. 

(d)  If  a  petition  is  timely  received,  in- 
cluding service  on  the  State  Director,  the 
State  Director's  decision  shall  be  sus- 
pended. Notice  of  suspension  shall  be 
edven  to  the  same  persons  and  in  the 
saune  manner  as  notice  of  the  State  Di- 
rector's decision.  Therefore,  the  Secre- 
tary shall  make  the  final  classification 
decision.  Notice  of  the  Secretary's  action 
shall  be  given  to  the  same  persons  and 
in  the  same  manner  as  the  notice  of  sus- 
pension. 

§  2483.3—4     Qassiflcalion    by    Srcrrlary 
without  certain  procedures. 

Where  the  Secretary  determines  that 
the  public  interest  would  be  served  there- 
by, he  may  issue  a  final  classification  de- 
cision without  following  any  or  all  of  the 
procedures  in  §S  2483.2-2 (b)  through 
M83.2-3  of  Subpart  2483.2  of  this  part 
and  }§  2483.3-2  aad  2483.3-3  by  publish- 
ing his  decision  in  the  Fkoeral  Register 
and  a  newspaper  having  general  circu- 
lation In  the  vicinity  of  the  lands  being 
dasslfled. 

S  2483.3—5     Administrative  Review. 

No  person  shall  be  entitled  to  any  ad- 
ministrative review  of  a  classification  de- 
cision other  than  that  provided  by 
I  2483.3-3. 

Subpart  2484 — Opening  of  Lands 

BOC> 
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Preference  rights. 

Appropriation  In  ataeence  of  prefer- 
ence rlghte. 
Right  to  enter,  occupy,  or  settle. 


Subpart  2484 — Opening  of  Lands 
i  2484.1     Preference  rights. 

(a)  No  applicant  shall  have  a  prefer- 
ence right  unless  it  is  expressly  provided 
fey  law. 

(b)  If  It  should  be  necessary  for  any 
reason  to  reject  the  application  of  the 
fljBt  applicant  entitled  to  a  preference 
light,  other  qualified  applicants  who  filed 
prior  to  classification  shall  succeed  to 
the  preference  right  In  order  of  filing. 

f  2484.2     Appropriation    in    absence    of 
preference  rights. 

"Where  there  is  no  preference  right,  the 
authorl2ed  officer  shall,  in  accordance 
with  the  specifics  of  the  classification: 

(a)  Seek  application  for  the  land  from 
an  applicant  where  there  Is  only  one  i>06- 
gfble  qualified  applicant,  e.g.,  the  State 
of  Alaska. 

(b)  Publish  a  notice  setting  a  time  and 
place  at  which  the  land  wiU  be  sold  to 
the  highest  bidder. 

(c)  Publish  a  notice  providing  for  a 
period  diurlng  which  applications  may  be 
filed,  with  the  successful  applicant  to  be 
determined  by  a  drawing  among  all  qual- 
ified applicants. 

(d)  In  the  event  there  Is  no  response 
to  the  specific  notices  glvoi  In  para- 
fn«)b8  (b)  and  (c)  of  this  sectlcm,  the 
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authorized  t^cer.  In  his  discretion  may' 
cancel  the  elasslflcatioii  or  allow  the 
dasslflcatlon  to  stand  until  the  first 
qualified  applicant  submits  a  proper  ap- 
idlcatlon.  or  the  classification  terminates 
for  other  reasons. 

§  2484.3     Right    to    enter,    ociupy,     or 
settle. 

(a)  A  classification  for  appropriation 
does  not  give  a  right  to  enter,  locate,  oc- 
cupy, or  settle  upon  the  lands  unless  the 
classification  decision  expressly  opens  the 
lands.  If  a  classification  decision  does 
not  so  provide,  no  person  shall  be  en- 
titled to  possession  or  use  of  the  land 
until  otherwise  expressly  authorized  by 
the  authorized  officer.  Entry,  location,  oc- 
cupancy, or  settlement  on  the  land  prior 
to  that  time  constitutes  a  trespass. 

(b)  After  lands  have  been  classified, 
all  the  laws  and  regulations  governing 
the  particular  type  of  appropriation  must 
be  compUed  with  in  order  for  title  to 
vest  or  other  interest  to  pass.  No  final 
determination  on  whether  an  applicant 
has  satisfied  all  requirements  of  law  for 
appropriation  need  be  made  until  the 
lands  have  been  classified.  No  convey- 
ancing Instrument  or  lease  shall  be  exe- 
cuted until  the  lands  are  opened. 

Subpart  2485 — ^Termination  of 
Classification 

§  2485.1      Continuance. 

A  final  classification  shall  continue  in 
full  force  and  effect  until  it  is  revoked, 
until  It  terminates  by  its  own  terms  or 
by  operation  of  law,  or  until  the  lands  are 
reclassified.  Lands  may  be  reclassified  at 
any  time. 

{  2485.2      Recreation  and  public  purpose 
classifications. 

If  no  application  is  received  for  lainds 
classified  for  appropriation  under  the 
Recreation  and  Public  Purposes  Act,  aa 
amended  (43  U.S.C.  869— 86»-4) .  within 
18  months  of  the  date  of  classification, 
the  classification  shall  automatically  ter- 
minate. 
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Office  of  the  Secretary 

[43CFRPart29] 

TRANS-ALASKA  PIPELINE  LIABIUTY 
FUND 

Establishment  of  Non-Profit  Corporation 

The  United  States  Department  of  the 
Interior,  in  order  to  Implement  section 
204(c)  of  the  Trans- Alaska  Pipeline 
Authorlzatl<Hi  Act,  43  UJS.C.  1653(c) 
(the  Trans-Alaska  Pipeline  Llabfllty 
Fund),  proposes  to  adopt  regulations 
pursuant  to  the  Act  for  the  purpose  of 
establishing  a  non-profit  corporate  en- 
tity to  be  strictly  liable  without  regard 
to  fault  for  all  damages  susttdned  by 
Bny  person  or  entity  as  a  result  of  dis- 
charges of  oil  from  vessels  engaged  m 
the  coastwise  transportation  of  oil  from 
the  termtaal  facilities  of  the  Trans- 
Alaska  Pipeline  to  a  port  tmder  the  Juris- 
diction of  the  United  States.  Specifical- 
ly, the  contents  of  these  proposed  regu- 


lations include  directives  for  establisli- 
Ing,  supervising,  and  sulministering  the 
Trans-Alaska  Pipeline  Liability  Fund 
within  the  requirements  of  section  204 
(c)  of  the  Act. 

The  Department  of  the  Interior  in- 
vites public  comment  on  these  proposed 
regulations  so  that  they  may  be  modi- 
fied, where  necessary  and  legally  per- 
missible, to  fully  reflect  the  needs  of  the 
public  and  parties  affected  by  the  pro- 
visions. Woltten  comments  should  be 
submitted  to  the  Office  of  the  Secretarj-, 
U.S.  Department  of  the  Interior,  18th  & 
C  Streets,  N.W.,  Washington,  D.C.  20240, 
on  or  before  March  7,  1977.  Following 
the  close  of  the  comment  period,  and 
after  review  of  the  comments,  the  Sec- 
retary may  amend  these  proposed 
regulations  to  reflect  necessary  and  per- 
missible changes.  The  Secretary  shall 
then  publish  final  regulations  in  the 
Federal  Register. 

Thomas  S.  Ki.f.ppe, 
Secretary  of  the  Interior. 

It  is  proposed  to  add  a  new  43  CFR 
Part  29  as  follows: 

PART  29— TRANS-ALASKA  PIPELINE 
LIABILITY  FUND 

Sec. 

29.1  Definitions. 

29.2  Creation  of  the  fund. 

29.3  Fund  administration. 

29.4  General  {lowers. 

29.5  OfiBcers  and  employees. 

29.6  Financing  of  the  fund. 

29.7  Imposition  of  strict  liability. 

29.8  Notification  and  advertisement. 

29.9  Claims,  settlement  and  adjudication. 

29.10  Subrogation. 

29.11  Investment. 

29.12  Borrowing 

29.13  Termination. 

29.14  Audit. 

Attthobitt:  Bee.  204(c),  Trans-Alaska 
Pipeline  Authorization  Act,  43  U.S.C. 
1653(c). 

§  29.1      Definitions. 

As  used  in  this  part: 

(a)  "United  States"  includes  the  var- 
ious States  of  the  United  States,  the  Dis- 
trict of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Canal  Zatxe,  Guam, 
American  Samoa,  the  Virgin  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands. 

<b)  "Secretary"  means  the  Secretary 
of  the  Interior  or  his  authorized  repre- 
sentatives. 

(c)  "Act"  means  the  Trans- Alaska 
Pipeline  Authorization  Act,  Title  n  of 
Pub.  L.  93-153. 

(d)  "Trans-Alaska  Pipeline  System" 
means  any  pipeline  or  terminal  facili- 
ties constructed  by  the  Permittees. 

(e)  "Fund"  means  the  Trans-Alaska 
Pipeline  Liability  Fund  established  as  a 
non-profit  corporate  entity  by  Sec.  204 
(c)  (4)  of  the  Trtuis-Alaska  Pipeline  Au- 
thorization Act. 

(f)  "Person"  means  an  individual,  a 
corporation,  a  partnership,  an  associa- 
tion, a  Joint  stock  c<Hnpany,  a  btislness 
trust,  an  tmlncorporated  organization, 
or  a  Government  entity. 

(g)  "Oil"  means  petroleum  In  any  fonn 
Including  crude  oil.  refined  producte.  and 
other  liquid  hydrocarbons  which  have 
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been  transported  through  the  Trans- 
Alaska  Pipeline  System  and  loaded  on  a 
vessel  at  the  terminal  facilities  of  the 
pipeline. 

'h)  "Vessel"  means  any  sea-going  ves- 
sel of  any  type  whatsoever,  including 
floating  craft,  whether  self-propelled  or 
propelled  by  another  vessel,  constructed 
or  adapted  to  carry  crude  oil  or  petro- 
leum products  in  bulk  in  its  cargo  spaces, 
and  includes  combination  carriers  such 
as  ore-bulk-oil  and  ore-oil  carriers  en- 
gaged in  transportation  of  oil  between 
the  terminal  facilities  of  the  Trans- 
Alaska  Pipeline  System  and  ports  under 
the  jurisdiction  of  the  United  States. 

(i>  "Pipeline"  means  any  pipeline  in 
the  Trans -Alaska  Pipeline  System. 

»j>  "Terminal  facilities"  means  those 
facilities  of  the  Trans-Alaska  Pipeline 
System  at  which  oil  is  taken  from  the 
pipeline  and  loaded  on  vessels  or  placed 
in  storage  for  future  loading  onto  %'es- 
sels  for  transportation  to  ports  under 
the  jurisdiction  of  the  United  States. 

(k)  "Permittees"  means  the  holders  of 
the  Pipeline  right-of-way  for  the  Trans- 
Alaska  Pipeline  System  and  includes  the 
Amerada  Hess  Corporation,  ARCO  Pipe 
Line  Company,  BP  PipeUnes  Inc.. 
Exxon  Pii>eline  Company,  Mobil  Alaska 
Pipeline  Company,  Phillips  Petroleum 
Company,  Sohio  Pipeline  Company,  Un- 
ion Alaska  Pipeline  Company,  and  suc- 
cessors in  interest  to  any  one  or  more  of 
the  aforenamed  companies. 

(1)  "Owner"  means,  In  the  case  of  oil, 
the  owner  of  the  oil  at  the  time  that 
such  oil  is  loaded  on  a  vessel  at  terminal 
facilities  in  the  State  of  Alaska  for  trans- 
portation to  a  port  under  the  jurisdiction 
of  the  United  States. 

<m)  "Operator  of  the  Pipeline"  means 
the  person  or  persons  to  whom  payments 
are  made  for  the  costs  of  transportation 
of  oil  through  the  Trans-Alaska  Pipeline 
System. 

(n »  "Owner  or  operator"  means,  in  the 
case  of  a  vessel,  any  person  owning,  op- 
erating, or  chartering  by  demise  such 
vessel. 

lo)  "Incident"  means  any  occurrence, 
or  series  of  occurrences,  which  causes  a 
discharge  from  a  vessel  of  oil  which  is 
being  or  has  been  loaded  at  the  pipeline 
terminal  facilities  with  oil  destined  for  a 
port  under  the  jurisdiction'of  the  United 
States. 

(p)  "Damage"  means  loss.  Injury  or 
deterioration  suffered  by  any  person  as  a 
result  of  an  incident. 

(q)  "Damage"  means  all  legally  com- 
pensable injuries  or  losses  including  but 
not  limited  to: 

(1)  The  cost  of  preventive  measures 
taken  to  avoid  additional  injury  or  loss 
arising  from  an  incident. 

<2)  Oil  removal  and  clean-up  costs. 
'3>  Injury  or  loss  to  real  or  personal 
property. 

f4)  Injurj-  or  loss  to  natural  resources. 
*r>  "Preventive  measures"  means  any 
reasonable  measures  taken  by  any  per- 
son after  an  incident  has  occurred,  to 
prevent,  minimize  or  mitigate  damage 
stemming  from  the  incident. 


<s>  "Claim"  means  a  demand  In  writ- 
ing for  damages  recoverable  under  this 
Part. 

(t>  "Affiliate"  means:    * 

(1)  Any  corporation  that  effectively 
controls  or  has  the  power  to  control  an- 
other corporation  by  stock  interest;  or 

<2)  Any  corporation  which  is  under 
common  ownership  or  control  with  an- 
other corporation. 

§  29.2      Creation  of  the  fund. 

<a>  The  Trans-Alaska  Pipeline  Liabil- 
ity Fund  was  created  as  a  non-profit  cor- 
poration to  be  administered  by  the  hold- 
ers of  the  Trans-Alaska  Pipeline  right- 
of-way  under  regulations  prescrilied  by 
the  Secretary. 

(b>  The  Fund  shall  take  all  steps  nec- 
essary to  carry  out  its  responsibilities 
under  the  Act,  including  registering  or 
otherwise  qualifying  to  do  business  in  all 
states  and  territories  of  the  United  States 
tliat  it  may  reasonably  be  expected  to  do 
business  in. 

(c)  The  Fund  shall  be  subject  to  the 
provisions  of  the  Act,  these  implement- 
ing regulations,  and,  to  the  extent  con- 
sistent with  this  Act  and  regulations,  to 
the  laws  and  regulations  of  the  states 
in  which  it  is  registered  to  do  business. 

(d)  The  right  to  repeal,  alter,  or 
amend  these  regulations  is  expressly  re- 
served. 

§  29.3      Fund  administration. 

(a>  The  Fund  shall  be  administered 
by  a  Board  of  Trustees  designated  by 
the  Permittees  and  the  Secretary  as  pro- 
vided in  (b)  herein. 

(b)  The  Board  of  Trustees  shall  be 
comprised  of  one  member  designated  by 
each  Permittee  and  one  member  desig- 
nated by  the  Secretary.  Each  member 
of  the  Board  of  Trustees  shall  have  the 
right  to  one  Vote.  If  additional  persons 
become  holders  of  rights-of-way,  each 
such  additional  Permittee  shall  have  the 
right  to  designate  a  Trustee.  The  Board 
shall  elect  a  Chairman  and  a  Secretary 
annually. 

(c^  The  day-to-day  operations  of  the 
Fund  are  subject  to  the  direction  of  an 
Administrator  elected  by  a  majority 
vote  of  the  Board  of  Trustees. 

§  29.4-      General  powers. 

(a I  The  Fund  shall  have  such  powers 
as  may  be  necessary  and  appropriate  for 
the  exercise  of  the  powers  herein  specifi- 
cally and  imphedly  conferred  upon  the 
Fund  and  all  such  incidental  powers  as 
are  customary  in  non-profit  corpora- 
tions generally,  including  but  not  limit- 
ed to  the  following: 

( 1 1  By  resolution  of  the  Board  of 
Trustees,  the  Fund  shall  adopt  a  corpo- 
rate seal. 

(2  >  The  Fund  may  sue  and  be  sued  in 
its  Icorrwrate  name  and  may  employ 
counsel  to  represent  it. 

(3t  The  F\md  shall  be  a  resident  of 
the  State  of  Alaska  with  its  principal 
place  of  business  in  Alaska,  and  the. 
Board  of  Trustees  shall  establish  a  busi- 
ness office  or  offices  as  deemed  necessary: 
for  the  operation  of  the  Fund. 


(4)  The  Fund  shall  designate  an 
agent  to  receive  claims.  In  each  state 
where  a  Ukelihood  of  damages  resulting 
frran  the  discharge  of  oil  from  a  vessfel 
transporting  oil  between  the  terminal 
facilities  of  the  Pipeline  and  a  port  un- 
der the  jurisdiction  of  the  United 
States  exists. 

(5)  The  Board  of  Trustees  of  the 
Fund,  subject  to  the  approval  of  the 
Secretary*,  shall  adopt  and  may  amend 
and  repeal  bylaws  governing  the  per- 
formance of  its  statutory  duties. 

(6t  The  Fund  shall  do  all  things  rea- 
sonably necessary  or  advisable  in  con- 
ducting its  activities  as  Trustee  including 
(1>  receipt  of  collections  pursuant  to 
Section  204(c^  (6>  of  the  Act;  (2)  pay- 
ment of  costs  and  expenses  reasonably 
necessar>'  to  the  administration  of  the 
Fund  as  well  as  costs  required  to  satisfy 
claims  against  the  Fund;  (3)  investment 
of  all  sums  not  needed  for  the  adminis- 
tration and  the  satisfaction  of  claims  in 
income  producing  securities  as  herein- 
after provided;  and  (4)  seeking  recovery 
of  any  monies  to  which  it  is  entitled  as 
subrogee  under  circumstances  set  forth 
in  Section  204(c)  (8^  of  the  Act. 

(7>  The  Fund  shall  acquire,  by  pur- 
chase, lease,  or  donation  such  real  and" 
personal  property  and  any  interest  there- 
in, and  shall  sell,  lease.  hjTwthecate,  or 
otherwise  dispose  of  such  real  and  per- 
sonal property  as  may  be  necessary  or 
desirable  for  the  performance  of  Its 
statutory  duties. . 

( 8 )  The  Fund  may  conduct  researches, 
surveys,  and  investigations  relating  to 
damage  valuations  from  oil  poUutiim  and 
shall  assemble  data  for  the  purjjose  of 
establishing  reasonable  damage  evalua- 
tion criteria. 

(9)  The  Fund  shall  determine  the 
character  of  and  the  necessity  for  its 
obligations  and  expenditures,  the  man- 
ner in  which  they  shall  be  incurred,  al- 
lowed, and  paid,  and  shall,  through  the 
Board  of  Trustees,  establish  an  armual 
budget. 

( 10>  All  costs  and  expenses  reasonably 
necessary  to  the  administration  of  said 
Fund,  including  costs  and  expenses  in- 
cident to  the  termination,  settlement,  or 
payment  of  claims,  are  properly  charge- 
able as  expenses  and  payable  out  of  fees 
or  other  income  of  the  Fund. 


g  29.5     Officers  and  employees. 

(a)  Administrator.  The  Administrator 
is  the  Chief  Executive  Officer  of  the 
Fund  and  is  responsible  for  carrying  out 
all  executive  and  administration  fimc- 
tions  as  authorized  by  the  Board  of 
Trustees,  in  accordance  with  the  Act. 
including  the  receipt  of  funds  collected 
from  Owners  of  oil  pursuant  to  Section 
2' a)  hereof,  the  investment  of  such 
funds  in  securities  according  to  guide- 
lines approved  by  the  Board  of  Trustees 
and  the  Secretary,  and  the  disbursement 
of  such  funds  in  payment  of  expenses 
and  approved  claims. 

(b>  The  Fund  shall  employ  such  other 
persons  as  may  be  necessary  to  carrj'  out 
its  functions. 
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§  29.6     Financing  of  the  fund. 

(a)  The  operator  of  the  pipeUne  shall 
collect  a  fee  of  five  cents  per  barrel  from 
the  owner  of  the  oil  at  the  time  it  is 
loaded  on  a  vessel  transporting  such  oil 
to  a  port  under  the  jurisdiction  of  the 
United  States.  Such  collection  shall  be 
transferred  forthwith  to  the  Fund.  The 
coUectipns  shall  cease  when  $100,000,000 
has  been  accumulated  in  the  Fund,  and 
it  shall  be  resumed  when  the  accumula- 
tion in  the  Fund  falls  below  $100,000,000. 

<b>  Costs  of  administration  shall  be 
paid  from  the  money  paid  to  the  P\ind, 
and  all  sums  not  needed  for  administra- 
tim  and  the  satisfaction  of  claims  shall 
be  invested  in  accordance  with  Section 
1.10.  The  interest  on  and  the  proceeds 
from  the  sale  of  any  obligations  held  in 
the  Fund  shall  be  credited  to  and  form 
a  ipart  of  the  Fund.  Income  from  such 
securities  shall  be  added  to  the  principal 
of  the  Fund  if  not  used  for  costs  of  ad- 
ministration or  settlement  of  claims. 

<c)  At  the  end  of  each  month,  or  other 
agreed  upon  accounting  period,  the 
operator  of  the  pipeline  shall  provide  the 
Find  with  a  statement  of  the  respective 
volumes  of  crude  oil  transported  by  the 
operator  of  the  pipeline  and  delivered  to 
vessels,  the  amount  of  fees  charged,  and 
the  Owners  from  whom  such  fees  were 
collected. 

<d)  At  the  end  of  each  accounting 
period,  the  same  proportion  of  the  total 
expense  of  administering  the  Fund,  In- 
chiding  the  payment  of  claims  during 
such  acounting  period,  shall  be  deducted 
from  the  balance  of  each  Owner  in  the 
F«nd  as  each  Owner's  balance  in  the 
Fond  bears  to  the  total  of  the  balances 
of  all  Owners  in  the  Fund  on  said  date. 
At  the  end  of  each  accounting  period 
there  shall  be  allocated  to  the  balance  of 
each  Owner  in  the  Fund  the  same  pro- 
portion of  Fimd  earnings  during  such 
aecountlng  period  as  that  Owner's  bal- 
ance in  the  Fund  bears  to  the  total  of 
the  balances  of  all  Owners  in  the  Fund 
oa  said  date. 

(e)  The  Fund  shall  provide  an  annual 
accounting  showing  the  amounts  paid 
into  the  Fund  by  each  Owner,  the  pro- 
portionate share  of  income  and  expenses 
of  the  Fund  attributable  to  each  Owner, 
and  the  balance  accumulated  in  the  Fund 
attributable  to  each  such  Owner. 

§  29.7      Impoeition  of  »lrirt  liability. 

<a)  Notwithstanding  the  provisions  of 
aay  other  law.  if  oil  that  has  been  trans- 
ported through  the  Trans-Alaska  Pipe- 
liBe  System  is  loaded  on  a  vessel  at  the 
terminal  facilities  of  the  pipeline  for 
tiun^portation  to  a  port  under  the  juris- 
diction of  the  United  States,  the  owner 
aad  operator  of  the  vessel  (jointly  and 
severally )  and  the  Trans-Alaska  Pipeline 
Liability  Fund  established  by  Section 
204(c)  of  the  Act,  shall  be  strictly  liable 
without  regard  to  fault  in  accordance 
with  that  section  for  all  damages  includ- 
ing clean-up  costs  sustained  by  any  per- 
aax  or  entity,  public  or  private,  including 
rasldents  of  Canada,  as  the  result  of  dis- 
ckarge(s)  of  oil  from  such  vessel.  Strict 
liability  under  the  Act  ceases  when  the 
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oil  is  first  brought  ashore  at  a  port  under 
tine  jurisdiction  of  the  United  States  in- 
cluding transportation  to  and  beyond 
deepwater  ports. 

<b)  Strict  liability  shall  not  be  im- 
posed under  this  Part  if  the  owner  or 
operator  of  the  vessel,  or  the  Fund,  can 
prove  that  the  damages  were  caused  by 
an  act  of  war  or  by  the  negligence  of  the 
united  States  or  other  governmental 
agency.  Strict  liability  shall  not  be  im- 
posed under  the  Act  with  respect  to  the 
claim  of  a  damaged  party  if  the  owner 
or  operator  of  the  vessel,  or  the  Fund, 
can  prove  that  the  damage  was  caused 
by  the  negligence  of  such  damaged  party. 

<c)  Strict  liability  for  all  claims  aris- 
ing out  of  any  one  incident  shall  not  ex- 
ceed $100,000,000.  The  owner  and  oper- 
ator of  the  vessel  shall  be  jointly  and 
severally  Uable  for  the  first  $14,000,000 
of  such  claims  that  are  allowed.  The  Fund 
shall  be  liable  for  the  balance  of  the 
claims  that  are  allowed  up  to  $100,000,- 
000.  If  the  total  claims  allowed  exceed 
$100,000,000,  they  shall  be  reduced  pro- 
portionately. The  unpaid  portion  of  any 
claim  may  be  asserted  and  adjudicated 
under  other  applicable  Federal  or  State 
law. 

<d>  The  owner  or  operator  of  a  vessel 
caarrying  oil  in  bulk  as  cargo  between 
terminal  facilities  of  the  pipeline  and 
ports  imder  the  jurisdiction  of  the 
United  States  shall  establish  financial 
responsibility  in  the  amount  of  $14,000- 
000  to  cover  any  liability  for  damages 
which  may  arise  under  the  Act;  Financial 
reBponsibility  for  $14,000,000  shall  be  es- 
tablished in  accordance  with  the  provi- 
sions of  Section  31  Kp)  of  the  Federal 
Water  PoUution  Control  Act,  as  amend- 
ed (33  U.S.C.  1321(p))  to  the  extent 
siich  provisions  are  consistent  with  the 
purposes  of  the  Act.  Financial  respon- 
sibility Shan  be  demonstrated  before  a 
voBsel  Is  loaded  with  oil.  Specific  require- 
ments for  demonstration  of  financial  re- 
sponsibility shall  be  set  forth  in  Port 
Rules  established  pursuant  to  the  Agree- 
ment and  Grant  of  Right-of-Way  for 
Trans-Alaska  Pipeline  between  the 
United  States  of  America  and  the  Per- 
ndttees. 

§  29.8      Noiificalion  and  advertisement. 

(a)  Notification  of  spills  and  claims 
against  operators  will  be  made  to  the 
Ftind  in  accordance  with  the  Port  Rules. 

(b)  When  the  Fund  receives  informa- 
tion from  any  person  of  an  incident  In- 
volving the  discharge  of  oil,  and  it  Is  rea- 
sonably anticipated  that  damages,  in- 
cluding clean-up  costs,  may  exceed  $14.- 
0*0.000.  the  Fund  shall,  where  possible, 
designate  the  source  or  sources  of  the 
discharge,  immediately  notify  the  owner 
or  operator  of  any  vessel  designated  as 
the  source  of  a  discharge,  and  advertise 
the  designation  and  the  procedures  by 
which  claims  for  damages  may  be  pre- 
sented to  the  Fund.  This  advertisement 
is  in  8Midition  to  any  notification  required 
of  the  owner  or  operator  of  the  vessel 
under  Section  311(b)  (5)  of  the  Federal 
Water  Pollution  Control  Act  Amend- 
ments of  1972  and  the  regulations  of  the 
U.S.  Coast  Guard  (33  CFR  §  153.203). 


(c)  Advertisement  imder  subsection 
(b>  shall  commence  no  later  thaa  fifteen 
days  from  the  date  of  the  designation  by 
the  corporation  and  shall  continue  for  a 
period  of  not  less  than  thirty  days. 

§  29.9      Claims,  settlement  and  adjudica- 
tion. 

(a)  Any  claim  submitted  to  the  Fund 
must  contain  the  following  information: 

(1)  A  detailed  statement  of  the  cir- 
cumstances, if  known,  in  which  the 
claimed  loss  occurred. 

1 2 )  Proof  of  ownership  of  the  property 
interest  which  is  the  subject  of  the  claim; 
and 

<  3  >  A  detailed  statement  of  the  amoimt 
claimed  as  damages  with  respect  to  each 
item  of  property. 

(b)  The  Port  Rules  will  provide  for 
notification  to  the  F\md  of  the  intent  of 
operators  to  settle  claims  against  the 
operators  under  the  Act. 

(c)  The  Fund  may  settle  or  compro- 
mise at  any  time  any  claim  asserted 
against  it  if  such  settlement  or  compro- 
mise is  approved  at  a  meeting  of  the 
Board  of  Trustees  by  a  majority  vote  of 
the  Board  present  and  voting.  The 
Board  of  Trustees  may  at  a  meeting  by  a 
majority  vote  of  those  present  and  vot- 
ing delegate  to  th«  AdminiBtrator  the  au- 
thority to  compromise  or  settle  all  claims 
or  certain  classes  of  claims  asserted 
against  the  Fund. 

(d)  The  Administrator  shall  agree  to 
submit  a  claim  to  binding  arbitration  by, 
and  in  accordance  with  the  rules  of,  the 
American  Arbitration  Association,  if  the 
owner  and  operator  of  the  vessel  and 
the  claimant  shall  so  agree  with  respect 
to  the  first  $14,000,000  claimed.  The 
Fund  shall  be  a  party  to  any  such  arbi- 
tration and  shall  be  bound  by  its  re- 
sults. 

(e)  (1)  In  any  action  arising  imder 
section  204(c)  of  the  Act  and  brought  in 
the  United  States  District  Court,  if  the 
Fund  has  not  been  named  as  a  defendant 
and  served  with  process  in  such  action 
as  provided  in  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure,  the  Fund  may 
move  to  intervene  in  said  action  sis  pro- , 
vided  in  Rule  24  of  the  Federal  Rules  of 
Civil  Procedure.  If  the  Administrator  de- 
termines that  all  claims  arising  from  the 
incident  which  provides  the  basis  for  the 
plaintiff's  claim  in  such  action  could  in 
the  aggregate  exceed  $14,000,000,  the 
Fund  Shan  move  to  intervene  in  such 
action. 

(2)  If  an  action  arising  under  section 
204(c)  of  the  Act  is  commenced  in  a 
state  court  and  the  Fund  is  not  named 
as  a  defendant  and  served  with  process 
in  accordance  with  applicable  state  law, 
the  Fund  may  move  to  intervene  in  such 
action.  If  the  Administrator  determines 
that  all  claims  arising  from  the  incident 
which  provides  the  basis  for  plamtifT's 
claim  in  such  action  could  in  the  aggre- 
gate exceed  $14,000,000.  the  Fund  shaU 
move  to  intervene  in  such  action. 

(3)  If  the  Fund  is  a  defendant  in  an 
action  described  in  paragraph  (e)(2), 
whether  after  intervention  or  otherwise, 
it  shaU  file  those  pleadings  required  by 
28  U.S.C.  1446  in  a  United  States  Dis- 
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trict  Court  for  the  district  and  division 
in  which  the  state  court  is  located  and 
seek  to  remove  such  action  to  such 
United  States  E>istrict  Court. 

(f)  In  any  action  in  which  the  Fund 
is  a  defendant  it  shall  timely  file  and 
serve  a  summons  and  third  party  com- 
plaint upon  and  otherwise  seek  to  im- 
plead any  person  who  may  be  liable  to 
the  Fund  for  all  or  any  part  of  the 
damages  claimed. 

(g)  No  provision  contained  in  these 
Regulations  shall  operate  as  a  limitation 
upon  the  Fund's  right  to  seek  to  recover 
by  counterclaim,  cross-claim,  or  a  claim 
made  in  a  civil  action  which  it  brings, 
or  otherwise,  those  amounts  which  the 
Administrator  determines  are  owed  to 
the  Fund. 

(h)(1)  The  Fund,  subject  to  the  ap- 
proval of  the  Secretary,  shaU  establish 
uniform  procedures  and  standards  for 
the  appraisal  and  settlement  of  claims 
against  the  Fimd. 

(2)  The  Fund  may  use  the  facilities 
and  services  of  private  insurance  and 
claims  adjusting  organizations  in  admin- 
istering this  Part  and  may  contract  to 
pay  compensation  for  those  facilities  and 
services. 

§  29.10     SubiH>gation. 

If  the  Fund  pays  compensation  to  any 
claimant,  the  Fund  shaU  be  subrogated 
to  all  rights,  claims,  and  causes  of  action 
which  that  claimant  has  to  the  extent 
permitted  by  law. 


§29.11      Investment. 

'a>  The  monies  accumulated  in  the 
Fund  shall  be  prudently  invested  in  types 
of  income -producing  securities  having  a 
high  degree  of  reliability  and  security  as 
approved  by  the  Secretary,  such  as : 

1 1  >  Fixed  income  securities  issued  by 
the  United  States  or  any  of  its  agencies, 
at  the  same  interest  rates  and  terms 
available  to  private  investors;  and 

( 2  >  "Fixed  income  securities  which  have 
a  rating  by  Standard  and  Poors  of  at 
least  "AAA"  or  an  equivalent  rating. 

Provided,  however,  that  no  securities  of 
the  Permittees  or  their  affiliates  may  be 
purchased  or  held  by  the  Fund. 

(b)  No  more  than  two  percent  of  the 
total  market  value  of  all  securities  is- 
sued by  a  corporation  may  be  held  by 
the  Fund  at  any  one  time. 

(c)  The  Fimd  may  retain  one  or  more 
investment  advisors  to  assist  it  in  main- 
taining a  satisfactory  investment  port- 
folio. 

(d>  The  Secretary  will  review  the 
Fund's  portfolio  at  least  once  each  year 
and  may  direct  any  changes  in  invest- 
ment necessary  to  maintain  the  integrity 
of  the  Fund,  such  changes  to  be  con- 
sistent with  these  Regulations  and  with 
any  guidelines  approved  by  the  Board 
of  Trustees  and  the  Secretary.    . 

§  29.12      Borrowing. 

In  the  event  the  Fund  is  unable  to 
satisfy  a  claim  determined  to  be  justified, 
the  Pimd  may  borrow  money  needed  to 
satisfy  the  claim  from  any  commercial 
credit  source  at  the  lowest  available  rate 
of  interest.  If  the  amount  to  be  borrowed 
is  less  than  $500,000.  the  Administrator 


may  arrange  to  pledge  the  credit  of  the 
Fund  pursuant  to  a  resolution  of  the 
Board  of  Trustees.  If  the  proposed  bor- 
rowmg  exceeds  $500,000,  the  Administra- 
tor shall,  prior  to  issuance  of  a  note  or 
other  security  pledging  the  credit  of  the 
Fund,  secure  the  approval  of  the  Secre- 
tary. No  money  may  be  borrowed  from 
any  of  the  Permittees  or  their  afRliates. 

§  29.13     Termination. 

Upon  termination  of  operations  of  the 
pipelines,  the  fuU  disposition  of  aU 
claims,  and  the  expiration  of  time  for  the 
filin?  of  claims  against  the  Fund,  all 
monies  remaining  in  the  Fund  shaU  be 
distributed  to  those  i>ersons  from  whom 
fees  were  collected  on  the  basis  of  their 
respective  balances  in  the  Fund.  If,  at 
the  time  of  termination,  there  are  claims 
pending  against  the  Fund,  a  reasonable 
reserve  fund  shall  be  set  aside  to  cover 
probable  costs  of  disposing  of  such  claims 
and  the  balance  shaU  be  distributed  as 
provided  in  this  section. 

§  29.14      .\udii. 

The  Fund  shall  be  audited  armually  by 
the  Comptroller  General  and  the  Secre- 
tary. Authorized  representatives  of  the 
ComptroUer  General  and  the  Secretary 
shall,  during  normal  business  hours,  have 
complete  access  to  all  books,  accounts, 
financial  records,  reports,  flle.s,  and  all 
other  papers,  things,  or  property  belong- 
ing to  or  in  use  by  the  Fund  and  neces- 
sary to  facilitate  the  audit,  and  they 
shall  be  afforded  full  facilities  for  veri- 
fying, among  other  things,  transactions 
with  the  balances  on  securities  held  by 
depositories,  fiscal  agents,  and  custodi- 
ans. A  report  of  each  audit  made  by  the 
Comptroller  General  shall  be  submitted 
to  the  Congress. 

(FR  D3C77-1577  Mled  1-18-77:8:45  am) 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Child  Support  Enforcement 

[  45  CFR  Part  304  ] 

GRANTS  TO  STATES-FOR  PUBLIC 
ASSISTANCE  PROGRAMS 

Repayment  of  Federal  Funds  by 
Installments 

Notice  is  hereby  given  that  the  regu- 
lations set  forth  in  tentative  form 
below  are  proposed  by  the  Ehrector. 
OCSE,  with  the  approval  of  the  Secre- 
tarj-  of  Health.  Education,  and  Welfare. 
The  proposed  regulations  would  enable 
a  State  to  make  reisayment  of  Federal 
funds  by  installments  when  it  has 
claimed  and  been  paid  a  significant 
amount  of  Federal  funds,  under  the  pub- 
lic assistance  programs,  for  expenditures 
which  are  later  determined  to  be  unal- 
lowable for  Federal  financial  pwirticipa- 
tion. 

Purpose:  To  incorporate  in  the  regu- 
lations specific  criteria  for  determining 
( 1  >  when  a  State  may  be  authorized  to 
repay  by  quarterly  installments  Federal 
funds  due  the  Federal  Government  ana 
(2)  the  amount  of  the  quarterly  instaU- 
ments.  Until  such  time  as  final  regula- 
tions  are   issued.  OCSE  wiU  consider 


negotiation  of  instaUment  repayment 
agreements  with  States,  and  wiU  use  the 
criteria  tn  this  proposed  regulation  as 
guidelines. 

Basis:  Social  and  Rehabilitation  Serv- 
ice today  (at  42  FR  3664)  is  proposing  an 
amendment  to  45  CFR  Part  201.  to  pro- 
vide for  repayment  of  such  funds  by  m- 
stallment.  To  maintain  a  consistent  and 
imifomi  policy.  OCSE  is  pnnxising  to 
amend  45  CFR  Part  304.  to  provide  an 
identical  installment  repa>'ment  scheme. 
The  Background  and  Basis  statement 
contained  in  the  SRS  proposal  is  equally 
aoDlicable  to  this  proposed  amendment. 

Prior  to  the  adoption  of  the  proposed 
regulation,  consideration  wiU  be  given 
to  any  comments,  suggestions,  or  objec- 
tions thereto  which  are  submitted  in 
writing  to  the  Director.  OCSE.  Depart- 
ment of  Health.  Education,  and  Welfare, 
Post  Office  Box  2366,  Washington.  D.C. 
20013.  on  or  t>efcre  March  7.  1977.  Com- 
ments received  will  be  available  for  pub- 
lic inspection  in  Room  5225  of  the  De- 
partment's offices  at  330  C  Street  SW.. 
Washington.  D.C.  on  Monday  through 
Friday  of  oach  week  8:30  a.m.  to  5  pjn. 
(area  code  202-245-0950). 

Answers  to  specific  questions  may  be 
obtained  by  calling  Kent  Dickon  (area 
code  202)  245-1738. 
(Sec    1102.  49  Stat.  647  (42  US.C    1302 >.» 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
grani  N'o    13  679.  Child  Support  Enforcement 

Progr.xm.) 

Dated:  December  27, 1976. 

Robert  Fulton, 
Director,  Office  of 
Child  Support  Enforcement. 

Approved:  January-  13, 1977. 

Marjorie  Lynch. 
Acting  Secretary. 

Part  304.  Chapter  m.  Title  45  of  the 
Code  of  Federal  Regulation  is  amended 
by  adding  a  new  §  304.40  to  read  as  fol- 
lows : 

§  304.40     Repayment  of   Federal    fund^i 
by  installments. 

(a)  Basic  Conditions.  When  a  State 
has  been  reimbursed  Federal  fimds  for 
expenditures  claimed  under  title  IV-D. 
which  is  later  determined  to  be  tinal- 
lowable  for  Federal  financial  participa- 
tion, the  State  may  make  repayment  of 
such  Federal  funds  in  installments  pro- 
vided: (1>  The  amoimt  of  the  repay- 
ment exceeds  2 '2  f>ercent  of  the  esti- 
mated annual  State  share  of  expendi- 
tures for  the  rV-D  program  as  set  forth 
in  paragraph  (b)   of  this  section;  and 

(2)  The  State  has  notified  the  OCSE 
Regional  Representative  in  writing  of  its 
intent  to  make  installment  repayments. 
Such  notice  must  be  given  prior  to  the 
time  repayment  of  the  total  was  other- 
wise due. 

(b)  Criteria  governina  iyistaUment  re- 
payments. (1)  The  number  of  quarters 
over  which  the  repajrment  of  the  total 
unaUowable  expenditures  wiU  be  made 
wiU  be  determined  by  the  percentage  the 
total  of  such  repayment  is  of  the  esti- 
mated State  share  of  the  annual  expen- 
ditures for  the  TV-D  program  as  follows: 
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Total  repai/nent  anumnt  Number  of 

ms  percentage  of  State  share  quarters 

of  annual  expenditures  to  make 

for  the  IV -D  program  repayment 

1.5  percent  or  lesa i 

Greater  than  2.5,  but  not  greater  than 

5    - 2 

Greater  than  5,  but  not  greater  than 

7.5  - 3 

Greater  than  7.5.  but  not  greater  than 

10    4 

Greater  than  lo,  but  not  greater  than 

15     6 

Greater  than  15,  but  not  greater  than 

20   - 6 

Greater  than  20,  but  not  greater  than 

25 :  7 

Greater  than  25,  but  not  greater  than 

30   8 

Greater  than  30,  but  not  greater  than 

47.6     9 

Greater   than    47.6,    but    not   greater 

than  65 10 

Greater  than  65,  but  not  greater  than 

82.5 11 

Greater  than  82.5,  but  not  greater  than 

100   12 

The  quarterly  repayment  amounts  for 
each  of  the  quarters  in  the  repayment 
schedule  shall  not  be  less  than  the  fol- 
lowing percentages  of  estimated  State 
■hare  of  the  annual  expenditures  for  the 
inogram  against  which  the  recovery  is 
nade. 

Repayment 
.       installment 
*'  /  ■         may  not 

I  X  be  leas 

than  these 
percentages 
For  eaeh  of  the  /       than  these 

following  quarters:         \_y       percentages 

1  to4-.. 2.5 

6  to  8 6.0 

»  to  12... 17.6 

If  the  State  chooses  to  repay  amounts 
sepreaentlng  higher  percentages  during 
ttie  early  quarters,  any  corresponding 
■eduction  in  required  minimum  percent- 
ftgee  would  be  applied  first  to  the  last 
aeheduled  payment,  then  to  the  next  to 
■le  last  payment,  and  so  forth  as 
necessary. 

(2)  The  latest  OC8E-OA-25  sub- 
mitted by  the  State  shall  be  used  to 
estimate  the  State's  share  of  annual  ex- 
penditures for  the  rV-D  program.  That 
estimated  share  shall  be  the  sum  of  the 
State's  share  of  the  estimates  (as  shown 
«m  the  latest  OCSE-OA-25)  for  four 
Quarters,  beginning  with  the  quarter  in 
which  the  first  installment  is  to  be  paid. 

f3>  In  case  of  termination  of  the  pro- 
gram, the  actual  State  share — rather 
than  the  estimate — shall  be  tised  for  de- 
tpnnlning  whether  the  amount  of  the 
repayment  exceeds  2 '/a  percent  of  the 
annual  State  share  for  the  TV-D  pro- 
gram. The  annual  State  share  in  these  " 
cases  will  be  determined  using  payments 
computable  for  Federal  fimding  as  re- 
ported for  the  program  by  the  State  on 
its  Quarterly  Statement  of  Expenditures 
<|SRS-OA-41)  reports  submitted  for  the 
last  four  quarters  preceding  the  date  on 
which  the  program  was  terminated. 

<4)  Repayment  shall  be  accomplished 
through  adjustment  in  the  quarterly 
■rants  over  the  period  covered  by  the 
repayment  schedule. 

<5)  The  amount  of  the  repayment  for 
purpose  of  paragraphs  (a>   and  (b)   of 
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this  section  may  not  include  any  amount 
previously  approved  for  installment  re- 
payment. 

(6)  The  repayment  schedule  may  be 
extended  beyond  12  quarterly  install- 
ments if  the  total  repayment  amount  ex- 
ceeds 100%  of  the  estimated  State  share 
of  annual  expenditures. 
In  these  circumstances,  the  criteria  in 
paragraphs  <b)  (1)  and  (2)  or  (3)  of 
this  section,  as  apropriate,  shall  be  fol- 
lowed for  repayment  of  the  amount  equal 
to  1007o  of  the  annual  State  share.  The 
remaining  amount  of  the  repayment 
Shall  be  in  quarterly  amoimts  not  less 
than  those  for  the  9th  th^wugh  12th 
quarters. 

(1)  The  amount  of  a  retroactive  claim 
to  be  paid  a  State  will  be  offset  against 
any  amounts  to  be,  or  alreadly  being,  re- 
paid by  the  State  in  installments,  under 
the  same  title  of  the  Social  Security  Act. 
Under  this  provision  the  State  may 
choose  to  : 

(i)  Suspend  payments  until  the  retro- 
active claim  dtie  the  State  has,  in  fact, 
been  offset;  or 

<ii)  Continue  payments  until  the  re- 
duced amount  of  its  debt  (remaining 
»fter  the  offset) ,  has  been  paid  in  full. 
This  second  option  would  result  in  a 
Shorter  payment  period. 
A  retroactive  claim  for  the  purpose  of 
this  regulation  is  a  claim  applicable  to 
any  period  ending  12  months  or  more 
prior  to  the  beginning  of  the  quarter  in 
which  the  payment  is  to  be  made  by  the 
Service. 

(8)  Interest  on  repayments  will  not  be 
charged  unless  mandated  by  court  order. 

(PR  Doc.77-1597  PUed  1-18-77:8:45  am] 


Social  and  Rehabilitation  Service 

[45CFRParta01] 

GRANTS  TO  STATES  FOR  PUBLIC 
ASSISTANCE  PROGRAMS 

Repayment  of  Federal  Funds  t^ 
Installments 

Notice  is  hereby  given  that  the  regula- 
tions set  forth  in  tentative  form  below 
are  proposed  by  the  Administrator, 
Social  and  Rehabilitation  Service,  with 
the  approval  of  the  Secretary  of  Health, 
Education,  and  Welfare.  The  proposed 
legulations  would  enable  a  State  to 
make  repayment  of  Federal  funds  by  In- 
stallments when  it  has  claimed  and  been 
paid  a  significant  amount  of  Federal 
funds,  under  the  public  assistance  pro- 
grams, for  expenditures  which  are  later 
determined  to  be  unallowable  for  Fed- 
eral financial  participation. 

Purpose:  To  incorporate  in  the  regula- 
Ifrtions  specific  criteria  for  determining 
(1)  When  a  State  may  be  authorized  to 
repay  by  quarterly  installments  Federal 
fkmds  due  the  Federal  Government  and 
(|2)  The  amount  of  the  quarterly  install- 
ments. Until  such  time  as  final  regula- 
tions are  Issued,  SRS  will  consider  nego- 
tS^tion  of  installment  repayment  agree- 
ments with  States,  and  will  use  the  cri- 
teria to  this  proposed  regulation  as 
guidelines. 

Background  and  Basis:  State  agencies 
owtog  the  Federal  Government  signifi- 


cant amounts  of  Federal  funds  for  un- 
allowable claims  for  which  they  have 
been  paid  are  requesting  that  they  be 
authorized  to  make  repayment  to  to- 
stallments  over  a  period  of  time.  The 
Social  and  Rehabilitation  Service  shares 
the  concern  of  State  agencies  with  re- 
spect to  repayment  of  Federal  funds 
funds  and  realizes  that  immediate  re- 
E>ayment  of  the  entire  amount  in  certam 
mstances  could  result  to  extreme  hard- 
ship for  the  public  assistance  programs 
being  administered  by  the  State  and 
have  an  adverse  effect  on  the  recipients 
of  these  programs. 

The  proposed  12-quarter  time  period 
for  repayment  is  sihiilar  to  the  time 
period  in  rerulations  implementing  the 
Federal  Claims  Act  (4  CFR,  Chapter  11, 
Parts  101-105) ,  which  generally  limits 
the  repayment  of  a  debt  due  the  Fed- 
eral Government  to  3  years.  However,  an 
exception  to  the  12-quarter  time  period 
would  be  provided  when  amounts  due 
exceed  the  State's  share  of  annual  ex- 
penditures for  the  program  to  which  the 
disallowance  applies. 

The  proportions  of  the  annual  State 
share  used  to  determtoe  the  proposed 
amounts  of  quarterly  mstallments  (2y2% 
for  each  of  the  first  4  quarters;  5%  for 
each  of  the  second  4  quarters;  and  171/2% 
for  each  the  last  4  quarters)  take  toto 
account  the  fact  that  most  State  legis- 
latures would  need  time  to  enact  aiH>ro- 
priations  to  repvay  significant  amoimts. 
Under  the  proposed  schedule,  70%  of  the 
repayment  would  not  be  due  until  the 
third  year.  Tlie  2  V^  %  for  each  of  the  first 
4  quarters  is  intended  to  iieep  the  repay- 
ment low  but  nmre  than  a  mere  token 
amount. 

The  State  share  of  estimated  annual 
expenditures  (rather  than  the  Federal 
share)  was  used  for  calculattog  the  in- 
stallment repayment  percentages  for  the 
12  quarters  because  repayments  must  be 
made  frtan  State  funds  and  such  repay- 
ments to  excess  of  2y2  percent  of  a 
State's  annual  share  of  a  program  is  con- 
sidered to  be  a  hardship  situation  to 
light  of  the  amount  of  expenditures  for 
SRS  pr(^rams. 

The  Service  considered  estatolishtog  a 
repayment  schedule  based  on  dividing 
the  total  disallowance  by  the  number  of 
quarters  over  which  the  improper  claims 
were  made.  A  repayment  schedule  estab- 
lished on  this  baste  would  not  enable  a 
State  to  make  smaller  quarterly  install- 
ments durmg  the  first  quarters  of  the 
repayment  period.  It  might  not  provide 
time  for  a  State  to  reprogram  its  funds 
or  to  enact  appropriations  before  large 
amounts  must  be  repaid.  Purthermore, 
there  is  little,  if  any.  correlation  between 
the  total  repayment  smd  the  number  erf 
quarters  over  which  the  improper  claims 
were  made.  As  a  result  of  ustog  that 
number  of  quarters  the  installments 
might  be  too  large.  It  is  believed  that  the 
procedure  set  forth  to  the  proposed  reg- 
ulation will  enable  repayment  with  the 
least  adverse  effect  on  the  State  and  the 
recipients  of  the  public  assistance  pro- 
grams. 

The  proposed  regulation  also  provides 
that  the  amount  of  any  retroactive  claim 
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to  be  paid  a  State  under  a  particular  title 
of  the  Act  will  be  offset  against  any  bal- 
ance due  SRS  from  such  State  on  any 
installment  repayment  plan  resulting 
from  a  disallowance  under  the  same  title. 

The  basis  for  this  provision  Is  the  De- 
partment's belief  that  it  is  the  equitable 
way  of  handling  such  situations  and  is 
completely  consistent  with  usual  com- 
mercial practices.  States  would  be  given 
the  choice  of  suspendtog  payments  equal 
to  the  offset  amoimt.  or  conttoutog  to 
p>ay  installments  until  the  reduced 
amoimt  of  their  debt  (rematoing  after 
.  the  offset) ,  has  been  paid  In  full. 

Prior  to  the  adoption  of  the  pn«)osed 
regulation,  consideration  will  be  given  to 
any  comments,  suggestions,  or  objections 
thereto  which  are  submitted  to  writing 
to  the  Administrator,  Social  and  Reha- 
bilitation Service,  Department  of  Health, 
Education,  and  Welfare,  Post  OfiQce  Box 
2366,  Washington.  D.C.  20013,  on  or  be- 
fore March  7,  1977.  Conunenls  received 
will  be  available  for  public  Inspection  to 
Room  5225  of  the  Department's  ofiQces  at 
330  C  Street  SW.,  Washington,  D.C.  on 
Monday  through  Friday  of  each  week 
8:30  a.m.  to  5  p.m.  (area  code  202-245- 
0950). 

Answers  to  specific  questions  may  be 
obtained  by  calltog  Kent  Dickson,  (area 
code  202)  245-1738. 
(Section  UOa,  46  Stat.  647  (46  U.S.C.  1302) .) 

(Catalog  of  Federal  Domestic  Assistance 
13.714 — Medlcai  Assistance  Program;  13.724 — 
Public  Assistance— State  and  Local  Training: 
13.748 — ^Work  Incentive  Program — Child 
Care — Employment  Belated  Supportive  Serv- 
ices; 13.754 — Public  Assistance — Social  Serv- 
ices; 13.761 — Public  Assistance — Maintenance 
Assistance  (State  Aid);  and  13.711 — Social 
Services  for  Low  Income  and  Public  Assist- 
ance Recipients.) 

Dated:  October  8,  1976. 

Robert  Pot-ton, 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  January  13,  1977. 

Marjorh  Lynch. 
Acting  Secretary. 

Part  201,  Chapter  n,  "ntle  45  of  Uie 
Code  of  Federal  Regulation  is  amended 
by  adding  a  new  §  201.66  to  read  as  fol- 
lows: 

§  201 .66      Repayment   of   Federal    funds 
by  installments. 

(a)  Basic  Conditions.  When  a  State 
has  been  reimbursed  Federal  funds  for 
expenditures  claimed  under  titles  I,  IV- 
A,  VI,  X,  XTV,  XVI  (AABD) ,  XTX  or  XX 
which  are  later  determtoed  to  be  unal- 
lowable for  Federal  financial  participa- 
tion, the  State  may  make  repaymmt  of 
such  Federal  funds  to  Installments  pro- 
vided : 

( 1 )  The  amount  of  the  repayment  ex- 
ceeds 2^/2  percent  of  the  estimated  annual 
State  share  for  the  prograto  to  which 
the  unallowable  expenditure  occurred  as 
set  forth  to  paragraph  (b)  ot  this  sec- 
tion; and 

(2)  The  State  has  notified  the  SRS  Re- 
gional Commissioner  to  writing  ot  its  to- 
tent  to  make  -installment  r^tayments. 


Such  notice  must  be  given  prior  to  the 
time  repayment  of  the  total  was  other- 
wise due. 

(b)  Criteria  governing  installment  re- 
payments. (1)  The  number  of  quarters 
over  which  the  repayment  of  the  total 
unallowable  expenditures  will  be  made 
wUl  be  determtoed  by  the  percentage  the 
total  of  such  repayment  is  of  the  esti- 
mated State  share  of  the  annual  ex- 
penditures for  the  specific  program 
against  which  the  recovery  is  made,  as 
follows : 

Total  repayment  amount  Numher  of 

aa  percentage  of  State  quartert 

share  of  annual  expenditures         to  make 
for  the  specific  program  repaym.ent 

2.5  i>ct.  or  less 1 

Greater  than  2.5,  but  not  greater  than 

5    2 

Greater  than  5,  but  not  greater  than 

7.5 3 

Greater  than  7.5,  but  not  greater  than 

10    4 

Greater  than  10,  but  not  greater  than 

16 6 

Greater  than  15,  but  not  greater  than 

20 ._  6 

Greater  than  20,  but  not  greater  than 

25    7 

Greater  than  25,  but  not  greater  than 

30    8 

Greater  than  30.  but  not  greater  than 

47.6 8 

Greater  than  47.5,  but  not  greater  than 

65 -_ -.  10 

Greater  than  65,  but  not  greater  than 

82.5 11 

Greater  than  82.5,  but  not  greater  than 

100 12 

The  quarterly  repayment  amounts  for 
each  of  the  quarters  to  the  repayment 
schedule  shall  not  be  less  than  the  fol- 
lowing percentages  of  the  estimated 
State  share  of  the  annual  expenditures 
for  the  program  agatost  which  the  recov- 
ery is  made. 

Repayment 

inataUment 

tiuqr  not  be 

lesa  tha» 

For  each  of  the  theae 

following  quarters:  percentagea 

1  to  4 3.5 

5  to  8 6.0 

0  to   12 17.6 

If  the  State  chooses  to  repay  amounts 
representing  higher  percentages  during 
the  early  quarters,  any  corresponding 
reduction  to  required  mlntmum  per- 
centages would  be  applied  first  to  the 
last  scheduled  payment,  then  to  the 
next  to  the  last  payment,  and  so  forth 
as  necessary. 

(2)  The  latest  SRS-OA-25  submitted 
by  the  State  shall  be  used  to  estimate 
the  State's  share  of  annual  expenditures 
for  the  specific  program  to  which  the 
unallowable  expenditures  occurred.  That 
estimated  share  shall  be  the  sum  of  the 
State's  share  of  the  estimates  (as  shown 
on  the  latest  SRS-OA-25)  for  four  quar- 
ters, beginning  with  the  quarter  to 
wliich  the  first  installment  is  to  be  paid. 

(3)  In  the  case  of  a  program  termi- 
nated by  law  or  by  the  State,  the  actual 
State  share — rather  than  the  estimate — 
shall  be  used  for  determining  whether 
the  amount  of  the  repayment  exceeds 
2^%  of  the  annual  State  share  for  the 


program.  The  annual  State  share  in 
these  cases  will  be  determtoed  using 
payments  computable  for  Federal  fund- 
tog  as  reported  for  the  program  by  the 
State  on  its  Quarterly  Statement  of 
Expenditures  (SRS-OA-41)  reports 
submitted  for  the  last  four  quarters  pre- 
ceding the  date  on  which  the  program 
was  terminated. 

(4)  Repayment  shall  be  accomplished 
through  adjustment  in  the  quarterly 
grants  over  the  period  covered  by  the 
repayment  schedule. 

i5>  The  smiount  of  the  repayment  for 
purpose  of  paragraphs  (a)  and  (b)  of 
this  section  may  not  toclude  any  amount 
previously  approved  for  Installment  re- 
payment. 

(6)  The  repayment  schedule  may  be 
extended  beyond  12  quarterly  install- 
ments if  the  total  repayment  amount  ex- 
ceeds 100%  of  the  estimated  State  share 
of  annual  expenditures. 

In  these  circumstances,  the  criteria  to 
paragraphs  (b)  (1)  and  (2)  or  (3)  of 
this  section,  as  appropriate,  shall  be  fol- 
lowed for  repayment  of  the  amount  equal 
to  100%  of  the  annual  State  share.  The 
remaining  amount  of  the  repayment 
shall  be  to  quarterly  amounts  not  less 
than  those  for  the  9th  through  12th 
quarters. 

(7)  The  amount  of  a  retroactive  claim 
to  be  paid  a  State  will  be  offset  against 
any  amounts  to  be,  or  already  being, 
repaid  by  the  State  to  installments,  un- 
der the  same  title  of  the  Social  Security 
Act.  Under  this  provision  the  State  may 
choose  to: 

(i)  Suspend  payments  until  the  retro- 
active claim  due  the  State  has,  to  fact, 
been  offset;  or 

(11)  Conttoue  payments  until  the  re- 
duced amount  of  its  debt  (remalntog 
after  the  offset),  has  been  paid  to  fulL 

This  second  option  would  result  to  a 
shorter  payment  period. 

A  retroactive  claim  for  the  purpose 
of  this  regulation  is  a  claim  S4>pllcable 
to  any  period  ending  12  months  or  more 
prior  to  the  begtontog  of  the  quarter  to 
which  the  payment  is  to  be  made  by  the 
Service. 

(8)  Interest  on  repayments  will  not  be 
charged  unless  mandated  by  court  order. 

|FR  Doc .77-1566  PUed  l-l8-77;8 :45  am] 


[45  CFR  Part  249] 

MEDICAL  ASSISTANCE  PROGRAM 

Long-Term  Care  Facilities;  Termination 
of  Federal  Financial  Participation 

Notice  is  hereby  given  that  the  regula- 
tion set  forth  to  tentative  form  below  is 
proposed  by  the  Administrator.  Social 
and  Rehabilitation  Service,  with  the  ap- 
proval of  the  Secretary  of  Health,  Edu- 
cation, and  Welfare.  The  purpose  of  the 
proposed  amendment  Is  to  clarify  the 
circumstances  to  which  Federal  financial 
participation  (FFP)  will  no  longer  be 
available  to  State  payments  to  skilled 
nursing  facilities  (SNT^)  or  totermedl- 
ate  care  facilities  (ICFs)  under  the  Medi- 
caid program  (title  XIX,  Social  Security 
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Act).  The  facilities  involved  are  those 
whose  provider  agreements  fen-  partici- 
pation In  the  Medicaid  program  expire  or 
are  otherwise  cancelled  or  denied  under 
the  provisions  of  45  CPR  249.33(a)  (4), 
(5)  or  (8).  Tlie  proposed  amendment 
with  respect  to  SNFs  participating  In 
both  Medicare  (title  Xvm)  and  Medi- 
caid also  clarifies  the  effect  on  continued 
Medicaid  participation,  imder  the  pro- 
visions of  45  CFR  249.33(a)  (9) ,  when  the 
facility's  Medicare  provider  agreement 
expires  or  is  otherwise  cancelled. 

With  respect  to  SNF  providers  partic- 
ipating under  Medicaid  only  and  ICF 
providers,  the  proposed  regulation  re- 
quires that  the  State  Medicaid  plan  pro- 
vide for  a  hearing  and  ^>peal  procedure 
for  providers  who  are  denied  certifica- 
tion or  whose  existing  certification  is 
cancelled  by  the  State  survey  agency. 
Ttie  regulations  further  provide  for 
hearing  and  appeal  procedures  for  pro- 
viders who  are  denied  an  Initial  or  new 
provider  agreement  or  whose  existing 
provider  agreement  is  cancelled  by  the 
Medicaid  agency  during  a  contractual 
period  for  reasons  other  than  certifica- 
tion action  taken  by  the  State  survey 
agency. 

The  provisions  contained  In  the  pro- 
posed addition  of  paragraph  (a)  (11)  to 
1249.33  include  appeals  In  those  in- 
stances where  certification  is  denied  or 
cancelled  on  the  basis  of  a  survey  (cer- 
tification) agency  determination  that  a 
facility  does  not  quality  as  a  provider  of 
services  imder  the  standards  established 
In  !  249.33(a)  (1)  (i)  or  (2).  State  Medi- 
caid Interagency  agreements  imder  the 
provisions  of  1250.100(c),  therefore, 
should  be  modified,  as  necessary,  to 
clearly  assure  a  State  survey  agency 
hearing  and  appeal  mechanism  in  ac- 
cordance with  proposed  provisions  of  (a) 
(11)  (1)  In  those  Instances  where  certi- 
fleatl<m  is  denied  or  cancelled  by  that 
agency  under  the  program. 

"Die  provisions  contained  in  the  pro- 
posed addition  of  paragraph  (a)  (11)  to 
S  249.33  also  includes  appeals  in  those  in- 
stances where  a  provider  agreement  Is 
denied  or  cancelled  by  the  Medicaid 
agency  for  reasons  other  than  certifica- 
tion as  provided  for  under  the  "good 
cause"  provisions  of  paragraph  (a)  (6)  of 
i  249.33. 

In  cases  of  certification  and  provider 
agreement  denial  or  canceUation,  an  In- 
formal reconsideration  must  be  made 
available  before  the  cognizant  agency 
takes  such  action  and,  upon  request,  an 
administrative  hearing  must  be  provided 
within  four  months  prior  or  subsequent 
to  the  date  of  doiial  or  cancellation. 
Since  the  facts  used  to  determine  such 
denials  or  cancellations  have  already 
been  documented  ^  during  the  survey 
agency  certification  process  or  during  the 
Medicaid  agency's  determination  of 
"good  cause"  for  not  executing  an  agree- 
ment, the  four-month  hearing  time 
frame  appears  to  meet  the  Interests  both 
of  provider  equity  and  the  proper  and 
efficient  administration  of  the  State's 
Medicaid  program. 

Federal  financial  participation  will  not 
be  available  as  of  the  effective  date  of  a 
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survey  agency  certification  expiration  l)r 
cancellation  or  in  the  absence,  for  any 
other  reason,  of  a  valid  provider  agree- 
ment. If  the  decision  in  either  hearing 
and  appeal  proceedings  is  in  the  provid- 
er's favor,  PPP  would  be  available  retro- 
actively to  the  effective  date  of  a  vaBd 
provider  agreement  executed  in  accord- 
ance with  the  provisions  of  45  CFR  249.83 
(a)  (6) .  For  example,  in  the  case  of  a  fa- 
cility desiring  to  enter  the  program  which 
is  denied  survey  agency  certification  and 
subsequent  Medicaid  Agency  issuance  of 
a  provider  agreement  and  the  certifica- 
tion denial  is  then  overturned  by  appeal, 
a  provider  agreement  could  be  considered 
valid  retroactively  for  purposes  of  FFP 
effective  from,  but  not  prior  to,  the  date 
of  the  denial  of  certification.  In  the  caBe 
of  a  provider  agreement  which  is  termi- 
nated by  an  automatic  cancellation 
clause,  (45  CFR  249.33(a)  (4)  (iii>  (B) ) 
and  the  survey  agency  appeal  process 
results  in  the  facility's  favor,  a  provider 
agreement  could  be  recognized  as  valid 
retroactively  for  the  entire  term  of  the 
original  contractual  period.  Where  an  ap- 
peal of  an  automatic  cancellation  clause 
overlaps  a  recertification,  FTP  would  also 
be  available  on  a  continuous  basis  pro- 
vided that  the  State  and  the  facility 
promptly  execute  a  provider  agreement 
retroactive  to  the  date  of  the  expiration 
(without  giving  effect  to  the  cancellation 
clause)  of  the  previous  provider  agree- 
ment and  based  upon  valid  survey  data 
and  retroactive  recertification. 

With  respect  to  SNFs  whose  Medicaid 
participation  is  predicated  upon  Medi- 
care certification,  existing  regulations  are 
clarified  to  specify  that  the  effective  date 
of  the  Medicare  agreement's  expiration 
or  cancellation  must  also  be  the  effective 
date  for  expiration  or  cancellation  of  the 
Medicaid  agreement.  As  of  such  date, 
Federal  financial  participation  will  no 
longer  be  available  in  the  State  Medicaid 
payments  to  the  facility. 

Furthermore,  the  proposed  regulation 
requires  that  M)edicaid  appeal  of  any 
denial  or  cancellation  of  a  certification 
or  provider  agreement  with  respect  to 
such  joint  Medlcare-Medicald  facilities 
is  available  only  through  the  Medicare 
procedures  described  at  20  CFR  Part  405 
Subpart  0  for  purposes  of  participation 
in  both  programs.  ITiese  procedures  are 
available  after  the  date  of  denial  or 
cancellation,  and  Federal  financial  par- 
ticipation is  not  available  during  any 
period  in  which  a  valid  provider  agree- 
ment is  not  in  effect  (§  249.10(b)  (4)), 
regardless  of  the  status  of  any  appeal 
then  pending.  If  the  decision  in  the  hear- 
ing and  appeal  procedure  is  in  the  pro- 
vider's favor,  Federal  financial  participa- 
tion would  be  available  retroactively. 

The  basis  for  the  proposed  changes, 
with  respect  to  joint  Medicaid-Medlcare 
facilities,  is  section  1910  of  the  Act.  whleh 
provides  that  facilities  certified  imder 
tiUe  xvm  are  deemed  to  be  cerUfied 
under  tiUe  XIX.  Consequently  a  facility's 
certification  status  xmder  Medicare 
determines  its  status  for  purposes  of  a 
Medicaid  provider  agreement.  With  re- 
spect to  Medicald-only  facilities,  the 
basis  for  these  amendments  is  the  Secre- 


tary's determination  that  policies  similar 
to  those  for  joint  facilities  should  apply, 
that  Federal  payments  should  not  be 
made  In  the  absence  of  a  valid  and  in- 
force  provider  agreement,  and  that  facil- 
ities are  entitled  to  a  reasonable  oppor- 
tunity for  review  of  adverse  actions. 

Prior  to  the  adoption  of  the  proposed 
regulation,  consideration  will  be  given 
to  written  comments,  suggestions  or  ob- 
jections thereto  addressed  to  the  Admin- 
istrator, Social  and  Rehabilitation  Serv- 
ice, Department  of  Health,  Education, 
and  Welfare,  P.O.  Box  Washingtcm,  DC. 
20013,  and  received  on  or  before  March 
7,  1977.  In  order  to  assure  prompt  han- 
dling of  comments,  please  refer  to  MSA- 
159 — P.  Agencies  and  organizations  are 
requested  to  submit  their  comments  in 
duplicate. 

Such  comments  will  be  available  for 
public  inspection  in  Room  5223  of  the 
Department's  offices  at  330  C  Street,  SW  , 
Washington,  D.C.,  beginning  approxi- 
mately two  weeks  after  publication  of 
this  Notice  In  the  Federal  Register,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  p.m.  (area  code  202- 
245-0950).  Answers  to  specific  questions 
may  be  obtained  by  calling  Robert  Silva. 
202-245-0425. 

(Section  1102,  49  Stat.  «47  (42  U.S.C.  1302). 
(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.714,  Medloal  Assistance  Pro- 
gram)) 

Note. — It  is  hereby  certified  that  the  eco- 
nomic and  inflationary  effects  of  this  pro- 
posal have  been  carefully  evaluated  in  ac- 
cordance with  Executive  Order  No.   11821. 

Dated:  January  10, 1977. 

Robert  Pulton, 
Administrator,  Social  and 
Rehabilitation  Service. 


Approved:  January  13, 

Marjorie  Lynch, 
Acting  Secretary. 


1977. 


Part  249,  Chapter,  n,  Titie  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below : 

1.  Section  249.1C  is  amended  by  re- 
vising paragraphs  (b)(4)a)(C)  and  "b) 
(15)  (V)  SIS  set  forth  below : 

§  249.10      Amount,    duration    and    M-opc 
of  medical  assistance. 

•  *  •  *  • 

lb)  Federal  financial  participatioii. 
*   •   • 

(4)(i)    •   •   •. 

(C)  Provided  by  a  facility  or  distinct 
part  of  a  facihty  which  Is  certified  to 
meet  all  of  the  requirements  for  partici- 
pation pursuant  to  S  249.33  as  evi- 
denced by  an  agreement,  executed  in 
accordance  with  the  certification  provi- 
sions of  g  249.33,  between  the  single  State 
agency  and  the  facility  for  the  provision 
of  skilled  nursing  facihty  services  and 
the  makhig  of  payments  under  the  plan; 
except  that  with  respect  to  skilled  nurs- 
ing facility  services  furnished  by  a  skilled 
nursing  facility  whose  provider  agree- 
ment has  expired  or  has  otherwise  termi- 
nated, the  State  agency  may  continue  to 
claim  Federal  financial  participation  in 
payments  on  behalf  of  eligible  individ- 
uals for  such  services  furnished  by  such 
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institution  during  a  period  not  to  exceed 
30  days  starting  with  the  date  of  expira- 
tion or  other  termination  of  Its  provider 
agreement,  but  only  if  such  individuals 
were  admitted  to  the  facihty  befOTe  the 
date  of  expiration  or  other  terminatltm 
of  its  provider  agreement,  and  if  the 
State  agency  makes  a  showing  satisfac- 
tory to  the  Secretary  that  it  has  made 
reasonable  efforts  to  facilitate  the  order- 
ly transfer  of  such  individuals  from  such 
institutiMi  to  another  facility. 
Except  as  authorized  In  the  preceding 
sentence.  Federal  financial  participation 
shall  continue  only  through  the  final  ef- 
fective date  of  a  valid  provider  agree- 
ment. Should  final  administrative  or  ju- 
dicial review  provided  for  under  §  249.33 
(a)  (9)  or  (11)  be  in  favor  of  the  faciUty, 
FFP  shall  be  available  retroactively  to 
the  effective  date  of  a  valid  provider 
agreemMit. 

•  •  •  •  • 

(15)    •   •   • 

(V)  TTie  term  "intermediate  care 
facility"  also  includes  any  facility 
located  <»i  an  Indian  reservation,  which 
provides,  on  a  regular  basis,  health- 
related  care  and  services  and  is  certtfled 
by  tlie  Secretary  as  meeting  the  provi- 
sions of  paragraph  (b)  (15)  (1)  (C)  of  this 
section  and  the  standards  of  §8  249.12 
and  249.13. 

With  respect  to  intermediate  care  fa- 
cility services  furnished  by  an  inter- 
mediate care  facility  whose  provider 
agreement  has  expired  or  has  otherwise 
terminated,  the  State  agency  may  con- 
tinue to  claim  Federal  financial  partici- 
pation in  payments  on  b^alf  of  eUgible 
individuals  for  such  services  furnished 
by  such  facility  during  a  pralod  not 
to  exceed  30  days  starting  with  the  date 
of  expiration  or  other  tennlnatioo  of  its 
provider  agreement,  but  only  if  such  in- 
dividuals were  admitted  to  the  facility 
before  the  date  of  expiration  or  other 
termination  of  its  provider  agreement, 
and  if  the  State  agency  makes  a  lowing 
satisfactory  to  the  Secretary  that  it  has 
made  reasonable  efforts  to  facilitate  the 
orderly  transfer  of  such  individuals  from 
such  facility  to  another  facility.     . 

Except  as  authorized  in  the  preceding 
sentence,  Federal  financial  participatioii 
shall  continue  only  through  the  final  ef- 
fective date  of  a  vaUd  provider  agree- 
ment. Should  final  administrative  Or  ju- 
dicial review  provided  for  under  S  249.33 
(a)  (11)  be  In  favor  of  the  facility,  PFP 
Shan  be  available  retroactively  to  the  ef- 
fective date  of  a  valid  provider  agree- 
ment. 


2.  Section  249.33  is  amended  by  revis- 
ing paragraph  (a)  (9)  and.  adding  a  new 
paragraph  (a)  (11)  as  set  forOi  below: 

§  249.33  Standards  for  payment  for 
skilled  nnraing  facility  uid  inter- 
mediate care  facility  aervices. 

(a)  State  pfcm  re«idrem«nt».    •  •  • 

(9)  Provide  that.  In  the  case  of  skilled 

nozshig  facimies  participating  In  title 

ZXX  of  the  Act  on  the  bMit  of  tttle 

XVUl  certUteatton  nnder  paragraph  (a> 


(1)  (ii)  of  this  section,  a  titie  XIX  pro- 
vider agreem«it  shall  be  subject  to  the 
same  terms  and  conditions  and  be  coter- 
minous with  the  period  of  approval  of 
eligibility    specified    by    the    Secretary 
pursuant  to  titie  XVrn.  Upon  notifica- 
tion by  the  Social  Security  Administra- 
tion that  an  agreement  with  the  facility 
imder  title  XVin-is  going  to  be  denied,  or 
cancelled,  the  single  State  agency  will 
take  the  same  action  under  title  XIX  as 
of  the  effective  date  of  the  title  Xviu 
action-  When  taking  such  action,  the 
single  State  agency  shall  also  notify  the 
facility  that  an  appeal  from  or  review  of 
the  title  XTX  denial,  or  cancellation,  will 
be  provided  through  the  titie  XVm  re- 
view procedures  pursuant  to  20  CFR  Part 
405  Subpart  0,  and  that  any  decision  with 
respect  to  title  XVin  participation  will 
be  binding  with  respect  to  title  XIX 
participation.  A  facility  participating  in 
titles  XVrn  and  XIX  whose  agreement 
has  thus  been  denied  or  cancelled  may 
not  be  issued  another  agreement  for  titie 
XIX    participation    until    the    reasons 
which  caused  the  denial  or  cancellation 
have  been  removed  and  reasonable  as- 
surance provided  to  the  survey  agency 
that  they  will  not  recur. 

•  •  •  •  • 

(11)  (i)  Provide  that  any  skilled  nurs- 
ing home  or  intermediate  cttfe  facility 
participating  in  titie  XIX  whose  certifi- 
cation is  denied  or  cancelled,  by  the  State 
agency  designated  under  S  250.100(c)  of 
this  chapter,  as  specified  in  paragraph 
(a)  (11)  (11)  of  this  section  (other  than 
skilled  nursing  facilities  psjtlcipatlng 
under  the  State's  title  XEX  program  by 
Virtue  of  certification  imder  title  XVHI) 
shall,  notwithstanding  any  other  remed- 
ies under  State  law,  have  available: 

(A)  An  informal  reconsideration  be- 
fore the  agency  tal^es  such  action;  and  If 
dissatisfied  with  the  outcome  of  this  re- 
consideration: 

(B)  An  administrative  hearing  beftwe 
that  agency  as  provided  for  by  State  law 
and  procedures,  which  hearing  provides 

(2)  AJa  Impartial  hearing  (^Bcer. 

(2)  A  right  to  caU  and  examine  wit- 
nesses, and 

(3)  A  full  reexamination  of  the  basis 
for  the  determination. 
This  administrative  hearing  must  be 
made  available  within  4  months  prior 
or  subsequent  to  the  date  of  denial  or 
cancelation. 

(ii)  An  action  for  purposes  of  para- 
graph (a)(ll)(i)  of  this  section  shall 
only  include  denial  or  cancellation  of  a 
skilled  nursing  facility  or  Intermediate 
care  facility  certiflcaticm  by  the  State 
agency  designated  under  the  provisions 
of  9  250.100(c)  ot  this  chapter  on  the 
basis  of  the  condiUoiu  specified  in  para- 
graph (a)(4)  (U),  (ill),  (iv)  and  (5>(tti) 
of  this  section. 

(ill)  Provide  that  any  skilled  nursing 
facility  or  intermediate  care  facility  par- 
ticipating in  the  title  XIX  program 
whose  provider  agreement  Is  denied  or 
cancelled  by  the  single  State  agency 
under  the  good  cause  prorlBioDS  specified 
In  panm«iA  (a)  (6)  of  thli  Mcti(xi  shall, 
under  State  law,  have  available : 


(A>  An  infrrmal  reconsideration  be- 
fore the  agency  takes  such  action:  and 
if  dissatisfied  with  the  outcome  of  this 
reconsideration : 

(B)  An  administrative  hearing  as  pro- 
vided for  by  State  law  and  procedures, 
which  hearing  provides  at  least: 

( i )  An  impartial  hesu-ing  ofBcer, 

i2>  A  right  to  call  and  examine  wit- 
nesses, and 

(3)  A  full  reexamination  of  the  basis 
for  the  determination. 

This  administrative  hearing  must  be 
made  available  witiiin  4  months  prior  or 
subsequent  to  the  date  of  denial  or  can- 
cellation and  must  also  be  available  to 
a  skalled  nursing  facflity  provider  par- 
ticipating in  title  XVm  whose  provider 
agreement  for  title  XIX  is  denied  or  can- 
celled by  the  State  for  reas<Mis  other 
than  such  action  being  taken  ^*ith  re- 
spect to  titie  xvm  participation. 
»  •  •  •  • 

[FR  Doc.77-1692  Filed  l-ia-77;8;45  ami 


NATIONAL  COMMISSION  ON  LI- 
BRARIES AND  INFORMATION 
SCIENCE 

[45  CFR  Part  1703] 

GOVERNMENT  IN  THE  SUNSHINE  ACT 
Notice  of  Proposed  Rulemalting 

The  Government  in  the  Simshlne  Act 
was  signed  by  the  President  on  Septem- 
ber 13,  1976.  Agencies  are  charged  with 
the  issuance  of  rules  imjjlementing  the 
Act  by  March  12. 1977. 180  days  after  the 
date  of  enactment.  The  Commission's 
pr<^x)sed  rules  are  set  out  below.  We  have 
also  Initiated  consultations  with  the 
Office  of  the  CJtialrman  <rf  the  Adminis- 
trative (Conference  of  the  United  States, 
as  required  by  the  Act. 

Pursuant  to  procedures  set  out  in 
S  1703.601  of  this  notice  of  prwosed  rule- 
making. 45  CPR  Part  1703,  Interested 
persons  may  file  comments  on  the  pro- 
posed rules  on  or  before  February  12. 
1977.  Reply  commaits  are  not  requested. 
Comments  will  be  available  for  inspec- 
tion in  the  Commission's  headquarters. 
1717  K  Street.  NW.,  Suite  601.  Washing- 
Uhx.  D.C.  20036.  during  regular  business 
hours.  All  relevant  and  timely  comments 
will  be  ccmsidwed  by  the  Commission 
prior  to  final  action  in  this  proceeding. 
In  reaching  its  decision,  tlie  C<Mnmlssion 
may  take  into  account  other  relevant  In- 
formatiixi  before  it  in  addition  to  the 
commoits  Invited  by  this  Notice.  In  ac- 
cordance with  the  provisions  of  S  1703.601 
of  this  notice  of  proposed  rtilemaking,  an 
original  and  19  copies  of  all  comments 
and  other  materials  shall  be  furnished 
the  Commission.  All  suggestions  for 
changes  in  the  text  as  set  out  above 
should  be  accompanied  by  drafts  of  the 
language  thought  necessary  to  accom- 
plish the  desired  change  and  by  stete- 
ments  and  arguments  In  support  thereof. 

Natiokal  Coioossior  oir 
LoaAKna  and  Inposma- 
Txoir  ScnorcK. 

Alphokb  p.  Tbbza. 

Execnibfe  Director. 
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Part  1703  Is  proposed  to  be  added  to 
Title  45  as  follows: 

PART  1703— GOVERNMENT  IN  THE 
SUNSHINE  ACT 


Sec. 

1703. 101 
1703. 103 
1703. 103 
1703.  104 


Subpart  A— General  Provlsionc 

Purpose. 
Definitions. 

Applicability  and  scop«. 
Open  meeting  policy. 


Subpart  B — Procedures  Governing  Decisions 
About  IMeetings 

1703. 201  DeclaloD  to  b<^d  meetings. 

1703. 202  ProvlslonB  under  whlcH  a  meeting 

may  be  closed. 
1703.  203     Decision  to  cioae  meeting. 

1703.204  Public     availability     of    recorded 

vote  to  close  meeting. 

1703. 205  Public  announcement  of  meeting. 
1703.  206     Providing  Information  to  the  pub- 
lic. 

1703.207  Change    In    meeting    plans    after 

public  announcement. 

1703. 208  Ifeetlnga  for  extraordinary  agen- 

cy business. 
1703.  209     Notice  of  meeting  in  Federal  Reg- 

ISTZS. 

Subpart  C — Conduct  of  IMeetings 

1703.301  Meeting  place. 

1703. 302  Role  of  obserrere. 

Subpart  D — Maintenance  of  Meeting  Records 
1703. 401     Requirements      for      maintaining 
records. 
Availability  of  records  to  the  pub- 


1703.402 
1708.  403 


Uc. 


Requests  for  records  iinder  Free- 
dom  of   Information  and   Pri- 
vacy Acts. 
1703.404    Copying         and         transcriptioa 
charges. 

Subpart  E — Administrative  Review 
1703.601    AdmlnUtrative  Review. 
Subpart  F — Judicial  Review 
1703. 601     Judicial  Review.  i 

Subpart  A — General  Provisions  { 

§  1703.101      Purpose. 

This  part  sets  forth  the  regulations 
under  which  the  Commission  shall  en- 
gage In  public  decisionmaking  processes, 
make  public  announcement  of  meetings 
at  which  a  quorum  of  or  all  Commission 
members  consider  and  determine  official 
Commission  actions,  and  Inform  the 
public  of  which  meetings  they  are  en- 
titled to  observe. 

§  1703.102      Dcrinilions. 

In  this  part: 

(a)  "Meeting"  means  the  deliberations 
of  at  least  eight  Commission  members 
where  such  deliberations  determine  or 
result  in  the  Joint  conduct  of  official 
Commission  business. 

(b)  "Member"  means  one  of  the 
Commissioners  of  the  National  Commis- 
sion on  Libraries  and  Information 
Science  (NCLIS)  who  is  appointed  to 
that  position  by  the  President  with  the 
advice  and  consent  of  the  Senate. 

§1703.103      Applirabililyand^ope. 

This  part  aivUes  to  deliberations  of  at 
least  eight  Commission  members.  Ex- 
cluded from  coverage  of  this  part  are 
deliberations  of  Interagency  committees 
whose  composition  Includes  Commission 
members  and  ddlberatlons  of  Commis- 
sion officials  who  are  not  members;  In^ 


dividual  member's  consideration  of  offi- 
cial agency  business  circulated  to  the 
members  In  writing  for  disposition  or 
notation;  and  dellberatlcms  by  the 
agency  In  determining  whether  or  not 
to  close  a  portion  or  portions  of  a  meet- 
ing or  series  of  meetings  as  provided  In 
S  1703.202. 

§  1703.1 04      Open  niretinR  policy.  | 

The  public  is  entitled  to  the  fullest 
practicable  information  regarding  the 
decisionmaking  processes  of  the  Commis- 
sion. CcMnmission  meetings  involving 
deliberations  which  determine  or  result 
in  the  joint  conduct  or  disposition  of  at- 
flcial  Commission  business  are  presump- 
tively open  to  the  public.  It  is  the  intuit 
of  these  regulations  to  open  such  meet- 
ings to  public  observation  while  protect- 
ing individuals'  rights  and  the  Commis- 
sion's ability  to  carry  out  its  responsi- 
bilities. Meetings  or  portions  of  meetings 
may  be  closed  to  public  observation  only 
if  closure  can  be  justified  under  one  of 
the  provisions  set  forth  in  §  1703.202.' 

Subpart  B — Procedures  Governing 
Decisions  About  Meetings 

§  1703.201      Decision  to  hold  mroling. 

When  Commission  members  make  a 
decision  to  hold  a  meeting,  the  proposed 
meeting  will  ordinarily  be  scheduled  for 
a  date  no  earlier  thsm  eight  days  after 
the  decision  to  allow  sufficient  time  to 
give  appropriate  public  notice.  At  the 
time  a  decision  is  made  to  hold  a  meet- 
ing, the  time,  place,  and  subject  matter 
of  the  meeting  will  be  determined,  as  well 
as  whether  the  meeting  is  to  be  open  or 
closed  to  the  public. 


1703.202      Provisions    under 
meeting  may  be  closed. 


»hich 


(a)  A  meeting  or  portion  thereof  may 
be  closed  to  public  otxservation,  and  fei- 
formation  pertaining  to  such  meetftig 
may  be  withheld  from  the  public,  where 
the  Commission  determines  that  such 
portion  or  portions  of  its  meeting  or  dis- 
closure of  such  information  Is  likely  to: 

"(1)  Disclose  matters  that  are  (1) 
specifically  authorized  under  criteria 
established  by  an  Executive  order  to  be 
kept  secret  in  the  interests  of  national 
defense  or  foreign  policy  and  Oil)  in  fact 
properly  classified  pursuant  to  such 
Executive  order; 

"(2)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  an  agency; 

"(3)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  section  552  of  this  title),  provided 
that  such  statute  (1)  requires  that  the 
matters  be  withheld  from  the  public  in 
such  a  manner  as  to  leave  no  discretion 
on  the  issue,  or  (11)  establishes  particular 
criteria  for  withholding  or  refers  to  par- 
ticular types  of  matters  to  be  withheld; 

"(4)  Disclose  trade  secrets  and  com- 
mercial or  financial  information  ob- 
tained from  a  person  and  privileged  or 
confidential ; 

"(5)  Involve  accusing  any  person  oC  a 
crime,  or  formally  censuring  any  person; 

"(6)  Disclose  information  of  a  per- 
sonal nature  where  disclosure  would  con- 
stitute a  clearly  unwarranted  invasion  of 
personal  privacy;  l 


"(7)  Disclose  investigatory  records 
compfled  for  law  enforcement  purposes, 
or  Information  which  If  written  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  Information  would  (i)  inter- 
fere with  enforcement  proceedings,  <ii> 
deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication,  (ill)  con- 
stitute an  unwarranted  invasion  of  per- 
sonal privacy,  (iv)  disclose  the  Identity 
of  a  confidential  source  and,  in, the  case 
of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 
a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the  con- 
fidential source,  (V)  disclose  investigative 
techniques  and  procedures,  or  (vi)  en- 
danger the  life  or  physical  safety  of  law 
enforcemwit  personnel; 

"(8)  Disclose  infosmatlon  contained 
in  or  related  to  exajnlnation,  operating, 
or  condition  reports  prepared  by,  on  be- 
half of,  or  for  tke  use  of  an  agency 
responsible  for  the  regulation  or  super- 
vision of  financial  institutions; 

"(9)  Disclose  information  ttie  prema- 
ture disclosure  of  which  would — 

"(1)  in  the  case  of  an  agency  which 
regulates  currencies,  securities,  commod- 
ities, or  financial  institutions,  be  likely 
to  (A)  lead  to  significant  financial  spec- 
ulation in  currencies,  securities,  or  com- 
modities, or  (B)  significantly  endanger 
the  stability  of  any  financial  institution; 
or 

"(11)  in  the  c&se  of  any  agency,  be 
likely  to  significantly  frustrate  imple- 
mentation of  a  proposed  agency  action, 
except  that  subparagraph  (9)  (11)  of  this 
paragraph  shall  not  apply  in  any  in- 
stance where  the  agency  has  already  dis- 
closed to  the  public  the  content  or  nature 
of  its  proposed  action,  or  where  the 
agency  is  required  by  law  to  make  such 
disclosure  on  its  own  initiative  prior  to  ^ 
taking  final  agency  action  on  such 
proposal;  or 

"(10)  Specifically  concern  the  agency's 
issuance  of  a  subpena,  or  the  agency's 
participation  in  a  civil  action  or  pro- 
ceeding, an  action  in  a  foreign  court  or 
international  tribunal,  or  an  arbitration, 
or  the  initiation,  conduct,  or  disposition 
by  the  agency  of  a  particular  case  of 
formal  agency  adjudication  pursuant  to 
the  procedures  in  section  554  of  this  title 
or  otherwise  involving  a  determination 
on  the  record  after  opportunity  for  a 
hearing." 

(b)  The  Commission  may  exercise  its 
authority  to  open  to  public  observation 
a  meeting  which  could  be  closed  under 
one  of  the  provisions  of  §1703.202(a),  if 
it  would  be  in  the  public  interest  to  do  so. 

§  1703.203      Decision  to  close  meeting. 

(a)  Commission  members  may  decide 
to  close  to  public  observation  a  meeting 
or  a  portion  or  portions  thereof,  or  to 
withhold  information  pertaining  to  such 
meeting,  only  If  at  least  eight  members 
vote  on  the  record  to  take  such  action. 
Nb  proxy  votes  shaU  be  allowed.  A  single 
vote  may  betaken  with  respect  to  a  series 
of  meetings,  a  portion  or  portions  of 
which  are  proposed  to  be  closed  to  tbe 
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public,  or  with  respect  to  any  information 
concerning  such  series  of  meetings,  so 
long  as  each  meeting  in  such  series  in- 
volves the  same  jMU-ticular  matters  and 
is  scheduled  to  be  held  no  more  than 
thirty  days  after  the  initial  meeting  in 
such  series.  If  a  decision  is  made  to  close 
a  portion  or  portions  of  a  meeting  or  a 
series  of  meetings,  the  Commission  shall 
prepare  a  full  written  explanation  of  the 
closure  action  together  with  a  list  nam- 
ing all  persons  expected  to  attend  the 
meeting  and  identifying  their  affiliation, 
(b)  For  every  meeting  or  portion 
thereof  which  Commission  members  have 
voted  to  close,  the  Chairman  of  NCLiIS 
shall  certify  that,  in  his  or  her  opinion, 
the  meeting  may  properly  be  closed  to  the 
public.  In  addition,  the  Chairman  shall 
state  each  relevant  exemotive  provision 
as  set  forth  in  S  1703,202(a) .  A  copy  of 
the  (^airman's  certification,  together 
with  a  statement  from  the  Chairman  set- 
ting forth  the  time  and  place  of  the 
meeting  and  listing  the  persons  present. 
shall  be  retained  by  the  Commission. 

(c>  Whenever  any  person  whose  in- 
terests may  be  directly  affected  by  a  por- 
tion of  a  meeting  revests  that  the 
Commission  close  such  portion  to  the 
public  for  any  of  the  reasons  referred  to 
in  §  1703.202(a)  (5) ,  (6)  or  (7) .  the  Com- 
mission members,  upon  request  of  any  of 
the  Commissioners,  shall  decide  by  re- 
corded vote  whether  to  close  such  por- 
tion. If  a  closure  decision  is  made,  the 
Commission  shall  prepare  a  full  written 
explanation  of  the  closure  action  to- 
gether with  a  list  naminsr  all  persons  ex- 
pected to  attend  the  meeting  and  identi- 
fying their  affiliation. 

R  1703.204     PuMic     availnbilitv    of    re- 
corde''  voir  to  close  meetinf:. 

Within  one  day  of  any  vote  taken  on 
a  proposal  to  close  a  meeting,  the  Com- 
mission shall  make  publicly  available  a 
record  refiecting  the  vote  of  each  mem- 
ber on  the  question.  In  addition,  within 
one  day  of  any  vote  which  closes  a  por- 
tion or  portions  of  a  meeting  to  the  pub- 
lic, the  Commission  shall  make  publicly 
available  a  full  written  explanation  of 
its  closure  action  together  with  a  list 
naming  all  persons  expected  to  attend 
and  identifying  tfieir  affiliation,  unless 
such  disclosure  would  reveal  the  Infor- 
mation that  the  meeting  itself  was  closed 
to  protect. 

§  1703.20.1      Public      announcement      of 
meeting. 

(a)  Except  as  provided  in  55  1703.207 
and  1703.208,  tiie  Commission  shall  make 
a  public  announcement  at  least  one  week 
before  the  scheduled  meeting,  to  Include 
the  following: 

(1>  Time,  place,  and  subject  matter 
of  the  meeting; 

(2)  Whether  the  meeting  is  to  be  open 
or  closed;  and 

(3)  Name  and  telephone  number  of 
agency  official  who  will  respond  to  re- 
quests for  information  about  the  meet- 
ing. 

(b)  If  announcement  of  -ttie  subject 
matter  of  a  closed  meeting  would  reveal 
the  Information  that  the  meeting  itself 


was  closed  to  protect,  the  subject  matter 
^lall  oot  be  announced. 

§  1703.206     Providing     information     to 
the  public. 

Individuals  or  organizations  interested 
in  obtaining  cc^es  of  Information  avail- 
able §  1703.204  may  request  same  under 
provisions  set  forth  in  8§  1703.402  and 
1703.404.  Individuals  or  organizations 
having  a  special  interest  in  activities  at 
the  Commission  may  request  the  Execu- 
tive Director  to  the  Oommissioners  to 
place  them  on  a  mailing  list  *or  receipt 
of  infomiation  available  imder 
S  1703.205. 

§  1703.207     Chanice    in    meeting    plans 
after  public  announcement. 

(a)  Following  pubUc  announcement  of 
a  meeting,  liie  time  or  place  of  a  meet- 
ing may  be  changed  only  if  the  change 
is  announced  «publicly  at  the  earliest 
practicable  time. 

(b)  Items  that  have  been  announced 
for  Commission  consideration  may  be 
deleted  without  notice. 

§  1703.208     Meetings   for  extraordinary 
agency  business. 

Where  agency  business  so  requires. 
Commission  members  may  decide  by  ma- 
jority, recorded  vote  to  schedule  a  meet- 
ing for  a  date  earlier  t^an  eight  days 
after  the  decision.  Such  a  decisi<Mi  would 
obviate  the  general  requirement  for  a 
public  announcement  at  least  one  week 
before  the  scheduled  meeting.  At  the  ear- 
liest practlcaljle  time,  however,  the  Com- 
mission wUl  annoimce  publicly  Uie  time, 
place,  and  subject  matter  of  the  meeting, 
whether  the  meeting  is  to  be  open  or 
closed,  and  the  name  and  telephone 
number  of  an  agency  official  who  will  re- 
spond to  requests  for  information  about 
the  meeting. 

§  1 703.209     Notice  of  meeting  in  Federal 
Register. 

Immediately  following  each  pubUc  an- 
nouncement required  by  this  subpart,  the 
following  information,  as  applicable, 
shall  be  submitted  for  publication  in  the 
Federal  Register: 

(a )  Notice  of  the  time,  place,  and  sub- 
jec*.  matter  of  a  meeting: 

(b)  Whether  the  meeting  is  open  or 
closed: 

(c)  Any  change  in  one  of  the  preced- 
ing: and 

(d)  The  name  and  telephone  number 
of  an  agency  officisd  who  win  respond 
to  requests  for  information  about  the 
meeting. 

Subpart  C — Conduct  of  Meetings 

5  1703.301      Meeting  place. 

Meetings  will  be  held  in  meeting  rxxMns 
designated  in  the  public  annoimcement. 
Whenever  the  number  of  observers  is 
greater  than  can  be  accommodated  in 
the  meeting  room  designated,  alternative 
facilities  will  be  made  available. 

§  1703.302     Role  of  obwrvers. 

The  public  may  attend  open  meetings 
for  the  sole  purpose  of  observation  and 
may  not  record  any  of  the  discussions 
by  means  of  electronic  or  other  devices 


or  cameras  unless  approved  in  advance 
by  the  Executive  C^ommlttee  of  the  Com- 
mission. Observers  may  not  particiapte 
in  meetings  unless  expressly  invited  or 
create  distractions  to  interfere  with  the 
conduct  and  disposition  of  Commission 
business.  Such  an  attempted  ^rticipa- 
tion  or  participation  shall  be  cause  for 
removal  of  any  person  so  engaged  at  the 
discretion  of  the  presiding  member  of 
the   Commission.    When    meetings    are 
partially  closed,  observers  will  leave  the 
meeting  room  upon  request  so  that  dis- 
cussion of  matters  exempt  under  provi- 
sions of  Subpart  B.   §  1703.202  of  tliis 
part,  may  take  place. 

Subpart  D — Maintenance  of  Meeting 
Record^ 

§  1703.401      Requirements  for  maintain- 
ing records  of  closed  meetings. 

(a)  A  record  of  each  meeting  or  jtOT' 
tion  thereof  which  is  closed  to  the  public 
must  be  made  and  retained  for  two  years 
or  for  one  year  after  the  conclusion  of 
th'fe  Commission  proceeding  involved  in 
the  meeting.  The  record  of  anv  portion 
of  a  meeting  closed  to  the  public  shall 
be  a  comprehensive  set  of  minutes. 

(b>  When  minutes  are  produced,  such 
minutes  shall  fully  and  clearly  describe 
all  msitters  discussed,  and  will  provide  a 
full  and  accurate  summary  of  any  actkxis 
taken  and  the  reasons  expressed  there- 
for. The  minutes  must  also  reflect  the 
vote  of  each  member  on  any  roll  call 
vote  taken  during  the  proceedings  and 
Identify  all  documents  produced  at  the 
meeting. 

(c)  The  following  documents  produced 
under  provisions  of  paragraph  (b)  of 
this  section  shall  be  retained  by  the 
agency  as  part  of  the  minutes  of  the 
meeting: 

( 1 )  Certification  by  the  Chairman  that 
the  meeting  may  properly  be  closed;  and 

(2)  Statement  from  the  presiding  of- 
ficer of  the  meeting  setting  forth  the 
date,  time  and  place  of  the  meeting  and 
listing  the  persons  present. 

§  1703.402      Availability    of    records    to 
the  public. 

(a>  The  Commission  shall  make 
promotlv  available  to  the  public  the  min- 
utes maintained  as  a  record  of  a  closed 
meeting,  except  for  such  Information  as 
mav  be  withheld  under  one  of  the  pro- 
visions of  5  1703.202(a).  Copies  of  such 
minutes,  disclosing  the  identity  of  each 
speaker,  shall  be  furnished  to  any  per- 
son at  the  actual  cost  of  duplication  or 
transcription. 

(b)  The  nonexempt  parts  of  the  min- 
utes shall  be  in  the  official  custody  of 
the  Executive  Director  of  the  Commis- 
sion. Appropriate  facilities  will  be  made 
available  to  any  person  who  makes  a  re- 
quest to  review  these  records. 

(c)  Requests  for  copies  of  nonexempt 
parts  of  minutes,  shall  be  directed  to 
the  Executive  Director  of  the  Commis- 
sion. Such  requests  shall  Identify  the 
records  being  sought  and  include  a  state- 
ment that  whatever  costs  are  Involved 
in  furnishing  the  records  will  be  accept- 
able or.  alternatively,  that  costs  will  be 
acceptable  up  to  a  specified  amount. 
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I  1703.403  Requests  for  records  under 
Freedom  of  Information  and  Privacy 
Acts. 

Requests  to  review  or  obtain  copies 
of  records  other  than  the  minutes  of  a 
neeting  will  be  processed  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552 >  or,  where  applicable,  the  Privacy 
Act  (5  U.S.C.  552a). 

§  1703.404  Copying  and  transcription 
charges. 

(a)  The  Commission  will  charge  fees 
for  furnishing  records  at  the  rate  of 
ten  cents  per  page  for  photocopies  and 
at  the  actual  cost  of  transcription.  When 
the  anticipated  charges  exceed  $50,  a  de- 
posit of  20  percent  of  the  amount  an- 
ticipated must  be  made  within  30  days. 
Requested  information  will  not  be  re- 
leased until  the  deposit  is  received.  Pees 
shall  be  paid  by  check  or  money  order 
nade  payable  to  the  National  Commis- 
sion on  Libraries  and  Information 
Science. 

(b)  The  Executive  Director  of  the 
Commission  has  the  discretion  to  waive 
charges  whenever  release  of  the  copies 
k  determined  to  be  in  the  public  interest. 

Subpart  E — Administrative  Review 

§  1703.501      ArfmfaiistraiiTe  Review. 

Any  person  who  believes  a  Commis- 
sion action  governed  by  this  part  to  be 
contrary  to  the  provisions  of  this  part 
may  file  an  objection  in  writing  with  the 
Executive  Director  to  the  Commissioners. 

Wherever  possible,   the  Executive  Di- 
rector will  respond  within  two  working 
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days  to  objections  concerning  decisions 
to  close  meetings  or  portions  thereof. 
Responses  to  objections  concerning  mat-> 
ters  other  than  closed  meetings  will  be 
made  within  ten  working  days. 

Subpart  F — Judiciai  Review 

§  1703.601      Judicial  Review. 

Any  person  may  bring  an  action  in 
a  United  States  District  Court  to  chal- 
lenge or  enforce  the  provisions  of  this 
part  or  the  manner  of  their  implemen- 
tation. Such  action  may  be  brought  prior 
to  or  within  sixty  days  after  the  meet- 
ing in  question,  except  that  if  proper 
public  announcement  of  the  meeting  is 
not  made,  the  action  may  be  instituted 
ait  any  time  within  sixty  days  after  such 
akmouncement  is  made.  An  action  may 
bie  brought  where  the  Commission  meet- 
ing was  or  is  to  be  held  or  In  the  Dis- 
trict of  Columbia. 

|PR  Doc.77-170e  Piled  l-18-77;8:45  am) 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[47CFRPart76]  | 

I  Docket  No.  21006] 

FREQUENCY  CHANNELLINC  REQUIRE- 
MENTS AND  SIGNAL  LEAKAGE 

Order  Extending  Time  for  Filing  Commentsj 
and  Reply  Comments 

Adopted:  January  12,  1977. 
Released:  January  14, 1977. 

In  the  matter  of  amendment  of  Part 
7$  of  the  Commission's  rules  to  add  fre- 


quency channelling  requirements  and 
restrictions  and  to  require  monitoring 
for  signal  leakage  from  cable  television 
systems  (see  41  PR  54512,  December  14 
1976)  ;  Docket  No.  21006. 

1.  Comments  In  this  proceeding  are 
now  due  January  17,  1977,  and  reply 
comments  are  due  February  15,  1977 
The  National  Cable  Television  Associa- 
tion, with  the  support  of  the  Consumer 
Electronics  Group  of  the  Electronic  In- 
dustries Association,  has  requested  a  45- 
day  extension  of  these  flUng  dates.  The 
additional  time  is  said  to  be  needed  to 
complete  the  necessary  research  and,  on 
the  part  of  the  EIA/CEO,  to  also  provide 
time  for  the  preparation  of  ccHtunents  in 
two  other  Commission  proceedings. 

2.  Good  cause  therefore  having  been 
shown,  the  requested  time  extension  will 
be  granted. 

Accordingly,  it  is  ordered.  That  the 
dates  for  filing  comments  and  reply  com- 
ments in  the  captioned  proceeding  are 
extended  to  March  3,  1977  and  April  1, 
1977,  respectively. 

This  action  Is  taken  by  the  Chief,  Cable 
Television  Bureau  pursuant  to  authority 
delegated  by  §  0.288(a)  ojf  toe  Commis- 
r.ion's  Rules. 

Federal  Communications 

coichission, 
James  R.  Hobson, 

Chief. 
Cable  Television  Bureau. 

[FR  Doc.77-1723  Piled  l-18-77;8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

DISTRIBUTORS'  ADVISORY  COMMITTEE 

Renewal 

Notice  is  hereby  given  that  the  Dis- 
tributors' Advisory  Committee  has  been 
renewed  for  an  additional  period  of  2 
years  under  provisions  of  the  Federal 
Advisory  Committee  Act  (86  Stat.  770). 

The  purpose  of  the  committee  is  to 
provide  to  the  Industry  Committee  under 
Federal  Marketing  Order  No.  918  its  rec- 
ommendation for  regulation  of  peaches 
each  time  the  Industry  Committee  meets. 

The  Distributors'  Advisory  Committee 
represents  the  Georgia  peach  industry  as 
prescribed  in  the  Order.  The  three  ship- 
pers who  shipped  the  largest  proportion 
of  the  peaches  shipped  during  the  pre- 
ceding season  are  entitled  to  one  mem- 
ber each.  The  remaining  four  members 
are  selected  from  the  remaining 
handlers.  Each  district  shall  be  repre- 
sented by  at  least  one  member. 

Information  about  this  cc»nmlttee  may 
be  obtained  from  Mr.  William  C.  Knope, 
Lakeland  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service,  USDA,  302  South 
Massachusetts  Avenue,  Rooms  204-206, 
Florida  Citrus  Mutual  Building;  mailing 
address:  P.O.  Box  9,  Lakeland,  Florida 
33802.  Telephone:  813-683-5983. 

Authority  for  this  committee  will  ex- 
pire January  5,  1979  unless  determina- 
tion is  made  that  continuance  Is  In  the 
public  Interest. 

This  notice  is  given  in  compliance  with 
PL.  92-463. 

Dated:  January  14, 1977. 

Wn.LIAM  T.  Manlet, 
Deputy  Administrator, 
Program  Operations. 

(PR  Doc.77-1697  Piled  1-18-77:8:46  ami 


MOP  MARKETING  ADVISORY  BOARD 
,'  Renewal 

Notice  is  hereby  given  that  the  Hop 
Marketing  Advisory  Board  has  been  re- 
newed for  an  additional  period  of  2  years 
under  provisions  of  the  Federal  Advisory 
Committee  Act  (86  Stat.  770). 

Ilie  purpose  of  the  Board  is  to  advise 
the  Hop  Administrative  Committee  un- 
der Federal  Marketing  Order  No.  991 
concerning  marketing  policy  and  other 
operational  matters  as  the  Committee 
requests. 

This  Board  represents  handlers  of 
hops.  Representation  for  most  is  based 
on  the  quantities  of  hops  handled:  and 
one  representative  is  for  extractors. 


Information  about  this  Board  may  be 
obtained  from  Mr.  Allan  E.  Henry, 
Northwest  Marketing  Field  OfBce,  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service,  USDA.  Federal  Build- 
ing. Room  1566.  1220  S.W.  Ililrd  Ave- 
nue. Portland.  Oregon  97204.  Telephone: 
503-221-2724. 

Authority  for  this  Board  will  expire 
January  5,  1979.  unless  it  is  determined 
that  continuance  is  in  the  public  interest. 

This  notice  is  given  in  compliance  with 
Pub.  L.  92-463. 

Dated:  January  14.  1977. 

William  T.  Manley. 
Deputy   Administrator, 
Program  Operations. 

iFR  Doc. 77-1698  Filed  l-18-77;8:45  am] 

CIVIL  AERONAUTICS  BOARD 

[Etocket  288821 
PACIFIC  WESTERN  AIRLINES.   LTD. 

Foreign  Air  Carrier  Permit;  Postponement 
of  Prehearing  ConfereiKe  and  Hearing 

The  prehearing  conference  and  hear- 
ing in  this  proceeding  heretofore  assigned 
for  January  26,  1977  (41  FR  56684,  dated 
December  29,  1976)  is  hereby  post^wned 
to  9:30  a.m.,  February  1,  1977  in  Rown 
1003  D,  Universal  North  Building,  1875 
Connecticut  Avenue.  N.W.,  Washington. 
D.C.,  before  Administrative  Law  Judge 
Ralph  L.  Wiser. 

Ordinary  transcript  will  be  adequate 
for  the  proper  conduct  of  this  proceeding. 

Dated  at  Washington,  D.C.,  Janu- 
ary 13.  1977. 

Ralph  L.  Wiser, 
Administrative  Law  Judge. 

(FR  Doc.77-1739  Filed  l-18-77;8:45  ami 


(Docket   23080-2;    Order   77-1-19] 

PRIORITY  AND  NONPRIORITY  DOMESTIC 
MAIL  SERVICE  RATES — PHASE  2 

Order  Reclassifying  Stations 

Issued  under  delegated  authority  Jan- 
uary 5.  1977. 

Order  76-9-5.  dated  September  1,  1976, 
and  effective  Septemb^t-  11,  1976,  as 
amended  by  Order  76-10-131,  dsted  Oc- 
tober 28.  1976,  and  effective  November  6, 
1976.  classified  the  stations  for  the  pur- 
poses of  the  multielement  service  mall 
rate  formulas  applicsible  to  the  transpor- 
tation of  sack  mail  and  for  standard  and 
daylight  container  mall.  Upon  review  of 
the  revenue  tons  enplaned  by  stations  for 
the  year  ended  June  30,  1976,  the  Board 
finds  that  certain  stations  require  re- 
classification. 


The  multielement  service  mall  rate 
formulas.'  which  were  designed  to  pro- 
vide a  uniform  rate  of  pay  for  like  mail 
service,  are  comprised  of  a  linehaul  rate 
and  a  terminal  charge  which  varies  by 
class  of  station.'  These  sire  applicable  to 
both  sack  and  container  mail. 

ITie  orders  fixing  the  multielement 
service  mail  rates  provide  for  the  re- 
classification of  stations,  without  dis- 
turbing the  overall  rate  structure,  when 
the  revenue  tons  enplaned  at  the  sta- 
tions in  question  bring  such  stations 
within  a  different  class. 

Pursuant  to  authority  duly  delegated 
by  the  Board  in  the  Board's  Regulations, 
14  CFR  385.16(e) ;  it  is  found  that: 

1.  The  present  classification  of  stations 
should  be  amended,  based  on  the  volume 
of  on-line  revenue  tons  enplaned  dur- 
ing the  year  ended  June  30.  1976.'  to 
bring  certain  stations  within  the  new 
classifications  shown  in  the  Appendix 
hereto. 

2.  Such  reclassifications  should  be  made 
effective  January  29,  1977,  which  date 
will  be  the  first  day  of  the  next  28-day 
U.S.  Postal  Service  Accounting  Period. 

3.  In  view  of  the  foregoing,  the  lists 
of  stations  included  in  the  Appendix  at- 
tached to  Order  76-9-5,  as  amended,  for 
the  station  classes  should  be  amended  to 
reflect  the  new  classifications  designated 
herein. 

Accordingly,  pursuant  to  the  delegated 
authority  referred  to  above. 

It  is  ordered  that:  1.  Effective  January 
29.  1977.  the  stations  included  in  each  of 
the  station  classes  should  be  c^  specified 
in  the  Appendix  attached  hereto;  Pro- 
vided. That  any  station  not  listed  in  the 
Appendix  shall  be  classified  as  a  Class 
Z  station; 

2.  Effective  January  29,  1977,  the  Ap- 
pendix attached  to  Order  76-9-5,  as 
amended,  shall  be  superseded  by  the  Ap- 
pendix attached  hereto;  and 

3.  This  order  be  served  upon  all  par- 
ties in  Docket  23080-2. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  order  pursuant  to  the 
Board's  Regulations.  14  CFR  385.50,  may 

>  Order  74-1-89,  January  16.  197*.  aa 
amended,  fixed  temporary  service  mall  rates 
for  sack  mail  and  for  standard  and  daylight 
container  mall,  effective  on  and  after  March 
28.  1973. 

»As  set  forth  In  Order  74-5-82,  May  16, 
1974.  and  Incorporated  by  reference  In  Order 
76-0-5.  the  standards  for  station  classifica- 
tion are  as  follows : 

Total  revenue  tona 
Class. of  stations:        enplaned  per  jre^ir 

X 27.000  and  over 

Y 6,400  to  26.909 

Z 5.399  or  less 

'Traffic  data  for  the  year  ended  June  30. 
1976  cover  the  most  recent  12-month  period 
for  which  an  official  compilation  Is  available. 
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file  such  petitions  within  seven  days  after 
the  date  of  service  of  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  upon  expiration  of  the  above  pe- 
riod unless  within  such  period  a  petition 
for  review  thereof  is  filed,  or  the  Board 
gives  notice  that  it  will  review  this  order 
OB  its  own  motion. 

This  order  shall  be  published  in  the 
Federal  Register. 

Phyllis  T.  Kaylcw, 

Secretary. 

Appendix — Classitication  of  Stations 

FoK  DrmtMiNATioN  OP  AiB  Mail 
Terminai.  Chabgks 

class  x  stations 

AKRON/ CANTON,  OHIO 

AI3ANT.  NEW  YORK 

ALBUQUERQUE.  NEW  MEXICO 

ANCHORAGE.  ALASKA 

ATLANTA,  OEOROIA 

AUSTIN.  TEXAS 

BALTIMORE,  BCARYLAND 

BILLINGS.  MONTANA 

BIRMINGHAM,  ALABAMA 

BOSSE.  IDAHO 

BOBTON,  MASSACHUSETTS 

BUPFALO  &  NIAGARA  FALLS.  NEW  YORK 

CHARLESTON.  SOUTH  CAROLINA 

CBARLOTTE,  NORTH  CAROLINA 

CaCAOO,  ILLINOIS 

CIKCIKNATI.  OHIO 

CLSVELAND,  OHIO 

COLORADO  SPRINGS,  COLORADO 

OdiTTMBIA.  SOUTH  CAROLINA 

OOLUMBUS.  OHIO 

I>ALLAS-FORT  WORTH,  TEXAS 

HATTOS.  OHIO 

DBNVKR.  COLORADO 

DB  MOINBS.  IOWA 

DBmOIT  ft  ANN  ARBOR.  MICHIOAN 

■LPABO.TKZAS 

FAZRBAMKS.  ALASKA 

FORT  LAUDERDALE.  FLORIDA 

nOEBNO.  CALIFORNIA 

GRAND  RAPIDS.  MICHIOAN 

r  BAT/CLINTONVILLB.  WIS. 
>llO/HIOH  POINT.  N.C. 
■AMILTON.  BXRMITDA 
BACtBISBURO/TORK.  PA. 
BABTFD.  CON/SPOFLD  &  WEBTFUD,  MASS. 
BOO.  HAWAn.  HAW  An 
BONOIiTniU,  OAHU,  HAWAn 
HGD8TON.  TKXA8 
INDIANAPOLIS,  INDIANA 
JACK80N-VICKSBUR0.  MISS. 
JACKSONVILLE,  FLORIDA 
KANSAS  CITT.  MISSOURI 
KNOXVILLB.  TENNESSEE 
LAS  VEGAS,  NEVADA 
LITTLE  HOCK.  ARKANSAS 
LOB  ANGELES/LONO  BEACH,  CALIF. 
LOUISVILLE,  KENTUCKY 
MADISON.  WISCONSIN 
MEMPHIS.  TENNESSEE 
MKXICO  CITY.  MEXICO 
MIAMI.  FLORIDA 
MILWAUKEE.  WISCONSIN 
MINNEAPOLIS /ST.  PAUL,  MINNESOTA 
MOBILE.  AL/PASCAOOULA,  MISS. 

MOLINE.  ILLINOIS/DAVENPORT,  IOWA 
MONTREAL.  QUEBEC,  CANADA 
NASHVILLE.  TENNESSEE 
NASSAU.  BAHAMAS 
NEWARK.  NEW  JERSEY 
NtW  ORLEANS.  LOUISIANA 
NEW  YORK,  NEW  YORK 
NORFOLK/VA  BCH/PTSMH/CHESPKE,  VA 
•OAKLAND.  CALIFORNIA 
'OKLAHOMA  CITY.  OKLAHOMA 
OMAHA,  NEBRASKA 
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ONTARIO/SAN  BERNARD/RIVERSE,  CA. 

ORLANDO,  FLORIDA 

PHILADELPHIA,  PA/CAMDEN.  N.J. 

PHOENIX.  ARIZONA 

PITTSBURGH,  PA./ WHEELING,  W.  VA. 

PORTLAND,  OREGON 

PROVIDENCE,  RHODE  ISLAND 

RALEIGH/DURHAM,  NORTH  CAROLINA 

RENO.  NEVADA 

R^OHMOND,  VIROINIA 

ROANOKE.  VIRGINIA 

ROCHESTER.  NEW  YORK 

SACRAMENTO.  CALIFORNIA 

ST.  LOUIS,  MISSOURI 

SALT  LAKE  CITY,  UTAH 

SAN  ANTONIO,  TEXAS 

SAN  DIEGO,  CALIFORNIA 

SAN  FRANCISCO,  CALIFORNIA 

SAN  JOSE,  CALIFORNIA 

SAN  JUAN,  PUERTO  RICO 

SARASOTA/BRADENTON,  FLORIDA 

SBATTLE/TACOMA.  WASHINGTON 

SHREVEPORT,  LOUISIANA 

SPOKANE.  WASHINGTON 

SYRACUSE,  NEW  YORK 

TA^fPA  &  ST.  PT8BG/CLWTRE  &  LKLND, 

FLA. 
TOLEDO,  OHIO 

TORONTO,  ONTARIO,  CANADA 
TOCSON,  ARIZONA 
TULSA,  OKLAHOMA 

•  'VANCOUVER,  BR.  COLUMBIA,  CANADA 

•  'WASHINGTON,  DIST.  OF  CCO.. 
WB8T  PALM  BEACH/PALM  BEACH.  FLA. 
WICHITA.  KANSAS 

CLASS  T   STATIONS 

Aci^^ulco,  Mexico 

Agijma  Nas,  Guam  Island 

Alesandrla.  Louisiana 

AlMntown/Bethlebem/Easton.  Pa 

AmarUlo/Borger,  Texas 

AsbeviUe,  North  Carolina 

Asmand.  Ky./Huntlngton.  W.  Va. 

Aflj^en,  Colorado 

Augusta.  Georgia 

Bakersfleld.  OaUf<H-nla 

Baagor,  Maine 

Baton  Rouge,  Louisiana 

Blne^amton/Endct/Jbnsn  Cty,  NY 

Blamarck/Mandan.  North  Dakota 

BrlBtol/Kngsprt/Jhnsn  Cty,  Tenn 

Brownsville.  Texas 

Burbank,  California 

Burlington,  Vermont 

Calgary,  Alberta,  Canada 

Camper,  Wyoming 

Ce4ar  Raplds/Iowa  City,  Iowa 

Chkmpalgn/Urbana.  nunols 

Charleston/Dunbar,  W.  Virginia 

Charlotte  Amalie.  Virgin  Is.  US 

Charlottesville,  Virginia 

Chattanooga.  Tennessee 

Chrlstlansted,  St.  Croix,  V.I.,  US 

Columbus,  Oeorgla 

Corpus  Chrlstl,  Texas 

Daiytona  Beach.  Florida 

Doth  an,  Alabama 

DiSuth,  Minn. /Superior,  Wis. 

Egtin  Air  Force  Base,  Florida 

Elmira/Cornlng,  New  York 

Erie,  Pennsylvania 

Eugene.  Oregon 

Eureka/ Areata,  California 

Bvansville.  Indiana 

Fargo.  N.D./Moorhead,  Minnesota 

Payetteville,  North  Carolina 

Flint.  Michigan 

Fort  Myers.  Florida 

Fck-t  Smith,  Arkansas 

Port  Wayne,  Indiana 

Freeport.  Bahamas 

Oalnesvllle,  Florida 

Grand  Forks,  North  Dakota 

Grand  Junction,  Colorado 

Great  Falls.  Montana 

GKenvllle&Spartanburg,  S.C. 


Oulfport/Biloxl,  Mississippi 

Huntsvllle&Decatur,  Alabama 

Idaho  FeUIs,  Idaho 

Indio/Palm  brings,  California 

Islip,  Long  Island,  New  York 

Ithaca/ Cortland.  New  York 

Juneau,  Alaska 

Kalamazoo-Battle  Creek.  Mlob. 

Ketchikan,  Alaska 

Klnston,  North  Oorollna 

Lafayette,  Louisiana 

Lansing,  Michigan 

Lexington/Frankfort,  Kentucky 

Lincoln,  Nebraska 

Lubbock,  Texas 

Lynchburg,  Virginia 

Macon,  Georgia 

Medford,  Oregon 

Melbourne,  Florida 

Midland/Odessa,  Texas 

Mlnot,  North  Dakota 

Mission/McAllen/Edlnburg,  Texas     ' 

Missoula,  Montana 

Monroe,  LoulslaiLa 

Montego  Bay,  Jamaica 

Montgomery,  Alabama 

Muskegon,  Michigan 

Myrtle  Beach,  South  Carolina 

Newpt  New/Hamptn/Wllbg/Ykto.  Va 

Oshkosh/Appieton,  Wisconsin 

Panama  City,  Florida 

Pasco/Kennewlck/Rlchland,  Wash. 

Pensacola.  Florida 

Peoria,  Illinois 

Pocatello,  Idaho 

Portland,  Maine 

Rapid  City,  South  Dakota 

Rochester,  Minnesota 

Saginaw/Bay  City/Midland.  lU6h. 

Salinas/Monterey,  California 

Santa  Ana-Anaheim,  California 

Santa  Barbara,  California 

Scmto  Domingo,  Dominican  Rep. 

Savannah,  Georgia 

Scranton/Wllkee-Barre,  Penna. 

Stoux  City,  Iowa 

Sioux  Falls,  SouUi  Dakota 

South  Bend.  Indiana 

SPRINOFTELD,  ILLINOIS 

SPRINGFIELD,  MISSOURI 

TALLAHAaSEE,  FLORIDA 

TRAVERSE  CITY,  MICHIOAN 

WATERLOO,  IOWA 

WAUSAU/STEVEN8  POINT,  WISCONBIH 

WILMINGTON,  NORTH  CAROLIKA 

WINNIPEG,  MANITOBA,  CANADA 

WINSTON..SALEM,  NORTH  CAROLINA 

YOUNGSTOWN,  OHIO 

CLASS  Z  STATIONS 

Aberdeen.  South  Dakota 
Abilene,  Texas 
Almaigordo/HoUoman  AFB,  N.  Ifex. 

Alamosa,  Colorado 
Albany,  Georgia 
Alliance.  Nebraska 
Alpena,  Michigan 
Anniston,  Alabama 
Aruba,  Netherlands  Antilles 
Athens,  Oeorgla 
Augusta/Watervllle.  Maine 
Bridgetown,  Barbados 
Beaumont  Tort  Arthur,  Texas 
Beckley,  West  Virgllnia 
Belolt.AJanesvllle,  Wlsconlsn 
BemldijI,  Mlnnsota 
Bend  TRedmond.  Oregon 
Benton  Harbor/St.  Joseph,  Mich. 
BloMnington,  Illinois     ' 
Blythe,  California. 
Bozeman,  Montana 
Bradford.  Pennsylvania 
Bralnerd.  Minnesota 
Brookings,  South  Dakota 
Brownwood,  Texas 
Burlington.  Iowa 
Butte,  Montana 
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Cape  GirardeAU/ SikeeUxn,  Mo. 

Oarlflbad.  New  Mexico 

Cedar  City.  Ut^ 

CSutdron,  Nehrawka 

Cheyevne,  Wyoming 

Chloo,  California 

Chtabold/tHibbtng,  Mtanesoia 

Clarkaburg/Falnnont,  W.  Virginia 

Clarkarle/Ft.  Oam/Hopkevle,  Tenn. 

Clinton,  tow* 

Clovte.  New  Mexico 

Oolumbla/Jefferson  City,  Mo. 

Oolundsus.  Mississippi 

Oohunbus,  Nebraska 

Cordova,  Alaska 

Oortez,  Colorado 

Curacao.  Netherlands  Antnie« 

DanvUle.  Virginia 

Decatur,  Illinois 

Devils  Lake,  North  Dakota 

Dubuque,  Iowa 

Durango,  Colorado 

Eau  Claire,  Wisconsin 

El  Centre,  California 

El  Dorado/Camden,  Arkansas 

Elho,  Nevada 

Ely,  Nevada 

Enid,  Oklahoma 

Flscanaba,  Michigan 

Fairmont,  Minnesota 

Farmlngton,  New  Mexico 

FayettevlUe,  Arkansas 

Flagstaff,  Arizona 

Fl<»«noe,  South  Carolina 

Fort  De  France,  Martinique 

Fort  Dodg«,  Iowa 

Fort  Leonard  Wood,  Missouri 

Gadsden,  Alabama 

Galesburg,  lUlnois 

Gallup,  New  Mexico 

Garden  City,  Kansas 

Glasgow,  Montana 

Glendlve,  Montana 

Glen  Falls,  New  York 

Goodland,  Kanaas 

Grand  Canyon,  Arizona 

Grand  Island,  Nebraska 

Gmber/Wht  S  Spg/Lbrg,  W.  Va, 

Greenville,  Mississippi 

Greenwood,  MlsElsslppi 

Guadalajara,  Mexl«» 

Guaymas,  Mexloo 

Gunnison,  Colorado 

Hanoock/Houghton,  Michigan 

Harllngen/San  Benito,  Texas 

Harrison,  Arkansas 

Hastings,  Nebraska 

Ha ttlesburg /Laurel.  Miss. 

Havre.  Montana 

Hays,  Ka.nsws 

Helenit.  Montana 

Hickory,  North  Carolina 

Hobbs.  New  Mexloo 

Hot  Springs,  Arkansas 

Hot  SJjrings,  Virginia 

Huron,  South  Dakota 

Hyannis,  Massachusetts 

Independence/ Vafyvle/Paraons,  Kan. 

Intematlonal  F'alls,  Minnesota 

Iron  Mountain^ 'Klngsfd,  Ml^lg«n 

Ironwood,  Mich./ Ashland,  Wis. 

Jackson,  Michigan 

Jackson,  Tennessee 

Jackson,  Wyoming 

Jacksonville/Camp  LeJeune,  N.C. 

JMnestown,  North  Dakota 

Junesboro,  Arkansas 

Joplln,  Missouri 

Kallspell,  Montana 

Kearney,  Nebraska 

Keene,  Nev7  Hampshire 

Kingston,  Jamaica 

Kirksvllle,  Missouri 

Klamath  Falls,  Oregon 

La  Crosse^  Wisconsin 

Lake  Charles,  Louisiana    ~~ 

Lake  of  the  Osarks,  Missourt 

Lamar,  Colorado 

La  Pke.  Mexico 


Laramie,  Wyoming 

lAredo.  Texas 

lAwton/Fort  Sill,  Oklahoma 

Lebanon.  N^/Whlte  Blv  June,  VV. 

Zjewlston,  Idaho/CIarkston,  Wash. 

Lewlston/ Auburn.  Maine 

Lewlstown,  Montana 

Llb«al,  Kan.-Guymon.  Ok]  a. 

London/Corbln,  Kentucky 

Longvlew/Kllgor/Oladwater,  Texaa 

Luvell/Powell/Cody,  Wyoming 

Manchester/Concord,  N.  Hampshire 

Manhattan/ Jet.  Cty/Pt.  Rlly,  Kan. 

Manistee/Ludlngtcm,  Michigan 

Manltowoc/Sbeboygan,  Wlsoonsin 

Mankato,  Minneeota 

Marinette,  Wis/Menominee.  Mich. 

Marlon/Herrln,  nilnois 

Marquette,  Michigan 

Martha's  Vineyard,  Massachu>re'.t£ 

Mason  City,  Iowa 

Mattoon/Charleston,  nilnols 

Mazatlan,  Mexico 

McAleeter,  Oklahcma 

McCook,  Nebraska 

Merced,  California 

Merlda,  Mexico 

Meridian,  Mississippi 

Miles  City.  Montana 

Mitchell,  South  Dakota 

Modesto.  California 

Monterrey,  Mexico 

Montpelier/Barre,  Vermont 

Montrose/Delta,  Colorado 

Morgantown,  West  Virginia 

Moultrle/Thomasvllle,  Georgia 

Mount  Vernon,  Illinois 

Muscle  Sh/Flor/Shef/Tusc,  Ala. 

Nantucket,  Massachusetts 

New  Bedford/FaU  River,  Maes. 

New  Bern  &  Mca«hd  Cty/Beauf rt,  NC 

New  Haven/Bridgeport,  ConxL 

Norkfolk,  Nebraska 

North  Bend/Coos  Bay.  Oregon 

North  Platte,  Nebraska 

Ottawa,  Ontario,  Canada 

Ottiunwa,  Iowa 

Owensboro,  Kentucky 

Paducah,  Kentucky 

Page,  Arizona 

Pago  Pago,  American  Samoa 

Paris,  Texas 

Parkersburg,  W.  Va /MaTietia   Ohio 

PeUston,  Michigan 

Pendleton,  Oregon 

Petersburg,  Alaska 

Pierre,  South  Dakota 

Polnte  A  Pltre,  Gtiadeloupe 

Ponape,  Caroline  Islands 

Fonca  City,  Oklahoma 

Ponce,  Puerto  Rico 

Port  Au  Prince.  HaiU 

Port  of  Spain,  Trinidad  &  Tobago 

Presque  Isle/Houlton,  Maine 

Prlnceton/Bluefield,  W.  Virginia 

Pueblo,  Colorado 

Puerto  Vallarta,  Mexico 

Qulncy,  ni./Hannibal,  Mo. 

Red  Bluff/Redding,  California 

Rhlnelander/Land  O  Lakes,  Wise. 

Rlverton/Lander,  Wyoming 

Rockford,  nilnoU 

Rock  Springs,  Wyoming 

Rocky  Mount.  North  Carolina 

Roewell,  New  Mexico        .^ 

St.  Johns.  Antigua 

St.  Luda  British  West  Indlea 

St.  Martin,  Netherland  AntiUee 

Salem.  Oregon 

Sallna,  Kansas 

San  Angelo,  Texas 

Santa  Maria,  California 

Sault  Ste.  Marie,  Michigan 

Scottsbluff,  Nebraska 

Sheridan.  Wyoming 

Sidney,  Montana 

Sidney,  Nebraska 

Barer  City/HurVey/Demlng.  NM 

Sitka.  Alaska 


Staimton.  Virginia 

Steamboat  Sprtng /Hayden/Craig.  Ocdo. 

Sterllng/Rock  Falls.  imiMito 

Stillwater.  f>fci>>w»r»ii. 

Stockton,  CUlfomla 

Tanq>leo,  Mexico 

Temple,  Texas 

Texarkana,  Arkansas 

Thief  River  Falls,  Minnesota 

Thimder  Bay.  Ontario,  Canada 

Tlnlan,  Mariana  Islands 

Topeka,  Kansas 

Tupela,  Mississippi 

Tuscaloosa.  Alabama 

Twin  Falls,  Idaho 

Tyler,  Texas 

University/  Oxford,  Mississippi 

Utlca/Rome,  New  York 

vaidosta,  Georgia 

Veracrua,  Mexico 

Vernal,  Utah 

Visalla,  Callfoniia 

Waco,  Texas 

Watertown,  South  Dakota 

West  Yellowstone,  Montana 

White  Plains,  New  York 

Wichita,  Kansas 

WUllamsport,  Penn.sylvania 

Willlston,  North  Dakota 

Wolf  Point,  Montana 

Worcester,  Massachusett* 

Worland,  Wyoming 

Worthlngton,  Minnei^o'a 

Wrangell.  Alaska 

Yakima,  Washington 

Yakutat,  Alaska 

Yankton,  South  Dakota 

Tiima,  Arizona 

;fr  Doc.77-1740  Filed  l-:8-77, 8:45  air. : 


DEPARTMENT  OF  COMMERCE 

Domestic  and  Intematlonal  Business 

Administration 

[Order  No.  49-1) 

OFFICE  OF  ENERGY  PROGRAMS 

Statement  of  Organization  and  Function 
and  Delegation  of  Authority 

This  order  effective  November  16,  1976 
supplements  the  material  appearing  at 
41  PR  50314  of  November  15,  1976. 

Sectioh  1.  Purpose. — This  order  pre- 
scribes the  organization  and  assignment 
of  functions  within  the  OflBce  of  Enerp\ 
Programs  (OEIP) . 

Sec.  2.-  Organization  and  line  of  au- 
thority.— The  organization  structure  suid 
line  of  authority  shall  be  as  depicted  in 
the  attached  organization  chart.  The  Di- 
rector of  the  Office  of  Energy  Program.s 
shall  report  directly  to  the  Assistant  Sec- 
retary for  Domestic  and  International 
Business.  A  copy  of  the  chart  is  on  file 
with  the  original  of  this  document  in  the 
Office  of  the  Federal  Register. 

Sec  3.  Oiflce  of  the  Director  —.01 
The  Office  shall  be  headed  by  a  'Direc- 
tor" who  shall  formulate  policies  and 
programs  and  provide  oversight  and  di- 
rection for  all  activities  of  the  Office. 

.02  The  "Deputy  Director"  shall  be 
the  principal  assistant  to  the  Director  on 
formulation  of  policies  and  programs, 
have  technical  responsibility  for  OEPs 
energy-related  scientific  and  economic 
analyses,  and  shall  perform  the  func- 
tions of  the  Director  In  the  latter's  ab- 
sence. He  shall  oversee  the  activities  of 
Hit  Office's  energy  analTsis  programs 
and  be  assisted  by  a  "Technology  Liai- 
son Staff"  which  shall: 
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a.  Advise  on  the  technological  rami- 
fications of  specified  policy  and/or  pro- 
gram developments ; 

b.  Provide  liaison  with  other  elements 
of  the  Department  on  technological  as- 
pects of  energy  programs; 

c.  Serve  as  the  OEP  point  of  contact 
on  energy  research  and  development 
matters ;  and 

d.  Conduct  or  arrange  for  the  conduct 
of  a  program  to  identify  the  comparative 
advantages  of  alternatives  energy  pro- 
gram proposals. 

Sec  4.  Energy  Resources  Division. — 
The  Division  shall  perform  all  activities 
relating  to  the  OfiBce  of  Energy  Pro- 
grams' role  in  energy  resources,  includ- 
ing all  matters  relating  to  the  oil,  coal, 
gas,  electric  power,  and  other  energy 
Industries.  Specifically,  the  Division 
shall: 

a.  Maintain  a  current  overview  of  the 
main  elements  of  energy  supply  and 
demand  balance: 

b.  Assist  in  the  identification  of 
energy  policy  studies  to  be  conducted; 

c.  Evaluate  selected  energy  studies 
and  analyses  performed  by  other 
orgsmizations : 

d.  Provide  staff  support  for  Commerce 
membership  on  committees  contributing 
to  the  formulation  or  execution  of 
energy  policy  as  requested  by  the  OfiSce 
of  Energy  and  Strategic  Resources 
Policy; 

e.  Monitor  certain  energy -related 
commodities  found  to  be  in  short  supply 
and  report  to  the  OflBce  of  Export  Ad- 
ministration on  short  supply  export 
controls; 

f.  Prepare  position  papers  and  com- 
ments on  energy-related  programs  and 
activities  such  as  selected  business  and 
industrial  programs; 

g.  Develop  comments  and  presenta- 
tions on  energy-related  testimony,  legis- 
lation, and  other  related  subjects;  and 

h.  Provide  stafif  support  and/or  De- 
partmental representation,  within  guid- 
ance provided  by  the  Office  of  Energy 
and  Strategic  Resources  Policy,  on 
energy-related  task  forces  and  commit- 
tees established  to  examine  specific 
energy  policy  issues  and  problems  per- 
tinent to  the  U.S.  business  commimity. 

Skc.  5.  Planning.  Evaluation,  and 
Promotion  Division. — The  Division  shall 
work  with  business  and  industry  to  in- 
crease their  awareness  of,  and  to  pro- 
mote, energy  conservation  and  efficiency. 
In  addition,  the  Division  shall  be  re- 
sponsible for  OEP's  planning,  evalua- 
tion, and  management  systems.  Specif- 
ically, the  Division  shall : 

a.  Develop  and  evaluate  approaches, 
methods,  and  programs  to  foster  energy 
efficiency ; 

b.  Coordinate,  design,  develop,  and 
produce  such  energy  conservation/effi- 
ciency informational  material  as  films, 
brochures,  and  pamphlets  for  the  busi- 
ness community; 

c.  Arrange  and /or  conduct  seminars, 
meetings,  and  public  appearances  on 
energy  conservation/efficiency; 

d.  Coordinate  multi-agency  participa- 
tion in  energy  conservation/efficiency 
trade  shows  and  exhibits  and  direct  the 
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Department's  participation  in  such  shows 
and  exhibits  as  a  sole  exhibitor; 

'  e.  Provide  an  Executive  Director  and 
staff  support  for  the  National  Industrial 
Energy  Council  (NIEC),  and  its  Sub- 
councils  on  Industry  Programs,  Program 
Development,  and  Business  Awareness; 

f .  Provide  staff  support  and  an  Execu- 
tive Director  for  the  Department's  En- 
ergy Policy  Committee,  which  is  the  pri- 
mary mechanism  for  the  coordination 
of  DOC  energy  policy  and  programs; 

g.  Advise  and  counsel  other  Commerce 
arganizations  in  the  development  and 
implementation  of  energy  conservation 
programs; 

h.  Coordinate  energy  conservation 
activities  with  DIBA's  Office  of  Field 
Operations  and  other  Commerce  orga- 
nizations; 

i.  Coordinate  energy  conservation 
awareness  programs  with  other  inter- 
ested Government  agencies  to  insure 
tliat  the  business  community  has  con- 
sistent goals  in,  and  receives  objective 
information  on,  energy  conservation:  and 

j.  develop  and  carry  out  planning, 
evaluation,  and  management  systems 
and  techniques  for  OEP.  Such  activities 
include  management  by  objectives,  pro- 
gram evaluation,  and  periodic  audits. 

Sec  6.  Industry  Programs  Division.-^ 
The  Division  shall  establish  and  main- 
tain liaison  with  key  energy  consimiing 
industries  and  trade  associations  to: 

a.  Implement  energy  management 
programs  that  will  insure  the  efficient 
;ise  by  the  business  community  of  energy 
resources; 

b.  Insure,  through  the  key  identified 
industry  associations,  that  the  overall 
objectives  of  the  Department's  energy 
conservation  programs  for  energy  inten- 
;8ive  industrial  and  business  firms  are 
met; 

c.  Provide  a  cohesive  structure  for 
managing  and  reporting  on  more  effi- 
cient energy  use  within  the  business 
community; 

d.  Support  interagency  energy  con- 
servation programs  and  manage  those 
programs  which  may  be  established  and 
operated  by  the  Department  In  a  lead 
agency  role:  and 

e.  Provide  technical  assistance  rele- 
vant to  energy  management  to  partici- 
pating associations  and  member  firms. 

Sec  7.  Energy  Analysis  Division. — The 
Division  shall  conduct  special  studies 
and  analyses  utilizing  operations  re- 
search, econometric  and  statistical  tech- 
niques and  methodologies  on  topics  and 
issues  affecting  energy  resources/energy 
utilization  policies  and  programs.  The 
Division  will  serve  as  the  central  point 
for  data  accumulations  and  analysis  for 
the  Office.  Specifically,  the  Division 
£hall: 

a.  Maintain  energy  supply  and  demand 
data  with  emphasis  on  industrial  supply 
and  demand,  including  an  Energy  Data 
Book; 

b.  Maintain  and  compile  data  on 
energy  materials  imported  and  exported; 

c.  Maintain  data  on  potential  energy 
conservation  efforts  with  emphasis  on 
Industrial  conservation; 


d.  Maintain  industrial  energy  indi- 
cators which  refiect  trends ; 

e.  Maintain  industrial  energy  fore- 
casts for  supply  and  consimiption; 

f .  Conduct  energy  analyses  as  required 
by  the  Director  of  OEP  with  emphasis 
on  studies  in  industrial  conservation; 

g.  Perform  integrated  analytical  work 
within  OEP  which  encompasses  energy 
resources  and  conservation  activities: 

h.  Maintain  reports,  analyses,  and 
documentation  on  industrial  conserva- 
tion conducted  by  other  Goverrunent  or- 
ganizations and  private  firms; 

i.  Maintain  coordinative  relationship 
with  other  U.S.  Government  data  bases; 

j.  Maintain  an  OEP  energy  reference 
library;  and 

k.  Conduct  quick-response  energy  ac- 
tions as  required  (e.g.  OEP's  Natural 
Gas  Action  Group) . 

Sec  8.  Administrative,  Public  Affairs, 
and  Field  Support. — .01  The  "Office  of 
Public  Affairs,"  DIBA,  shall  furnish 
public  affairs  services  to  the  Office. 

.02  The  "Directorate  of  Administra- 
tive Management,"  DIBA,  shall  furnish 
management,  ADP,  budget,  persormel, 
travel,  and  administrative  services.  The 
Directorate  will  also  serve  as  liaison  with 
departmental  elements  providing  other 
administrative  support  to  the  Office. 

.03  Field  support  wUl  be  provided  by 
the  "Office  of  Field  Operations." 

Effective  date:  November  16,  1976. 

IX>NALD  E.  JOHKSON, 

Acting  Assistant  Secretary  for 
Domestic  and  International 
Business. 

[FR  Doc.77-1666  Piled  l-18-77;8:45  am] 


Maritime  Administration 

[Docket  No.  S-536] 

STATES  STEAMSHIP  CO. 

Application 

Notice  is  hereby  given  that  States 
Steamship  Company  has  applied  for 
amendment  of  the  service  descriptions  of 
its  subsidized  Services  B  and  C  so  as  to 
add  calls  at  ports  on  the  Persian  Gulf  and 
Gulf  of  Oman.  This  is  an  amendment 
to  the  Operator's  existing  Operating- 
Differential  Subsidy  Agreement,  Con- 
tract No.  FMB-62,  which  expires  on  De- 
cember 31,  1977. 

Any  person,  firm  or  corporation  having 
any  interest  in  such  application  and  de- 
siring a  hearing  on  issues  pertinent  to 
section  605(c)  of  the  Merchant  Marine 
Act,  1936,  as  amended  (46  U.S.C.  1175). 
should,  by  the  close  of  business  on  Janu- 
ary 31,  1977  notify  the  Secretary,  Mari- 
time Subsidy  Board  in  writing  in  tripli- 
cate, and  file  petition  for  leave  to  inter- 
vene in  accordance  with  the  Rules  of 
Practice  and  Procedure  of  the  Maritime 
Subsidy  Board. 

In  the  event  a  section  605(c)  hearing 
is  ordered  to  be  held,  the  purpose  thereof 
will  be  to  receive  evidence  relevant  to  (1 ) 
whether  the  application  is  one  with  re- 
spect to  a  vessel  to  be  operated  In  an 
essential  service,  served  by  citizens  of  the 
United  States  which  would  be  In  addition 
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to  the  existing  service,  or  services.  azMl  If 
so,  whether  the  service  already  provided 
by  vessels  of  United  States  registry  In 
such  essential  service  Is  Inadequate,  and 
(2)  whether  in  the  accompUshmoit  of 
the  purposes  and  policy  of  the  Act  addi- 
tional vessels  should  be  operated  thereon. 
If  no  request  for  hearing  and  petition 
for  leave  to  Intervene  Is  received  within 
the  specified  time,  or  if  the  Maritime 
Subsidy  Board  determines  that  petitions 
for  leave  to  tntenrene  filed  within  the 
specified  time  do  not  demonstrate  suf- 
ficient interest  to  warrant  a  hearing,  the 
Maritime  Board  will  take  such  action  as 
may  ]be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.604  Operating-Differential  Sub- 
sidies (ODS).) 

By    Order    of     the     Maritime    Sub- 
sidy Board. 

Dated:  Januarj-  14,  1977. 

James  S.  Dawson,  Jr., 
Secretary. 

IFR  Doc77   1722  Filed  l-lft-77;8:45  am) 


National  Technical  Information  Service 

TECHNICAL  INFORMATION  PRODUCTS 
AND  SERVICES 

Netherlands 

The  National  Technical  Information 
Service  of  the  U.S.  Department  of  Com- 
merce requests  that  parties  Int^ested 
In  managing  the  sales  of  Its  technical  in- 
formation products  and  services  in  the 
Netherlands  make  their  interest  known 
to  the  NTIS  Assistant  Director,  Market 
Development,  NTIS,  5285  Port  Royal 
Springfield,  Virginia  22161. 

Dean  Smith, 

Asistant  Director. 

Market  Development. 

Approved:  1/10/77 

William  T.  Knox, 
Director. 

jPR  boc.77-1705  Piled  1-18-778  45  am) 


eOVERNMENT-OWNED  INVENTIONS 
Availability  for  Licensing 

"nie  inventions  listed  below  are  owned 
by  the  U.S.  Government  and  are  avail- 
able for  U.S.  and  possibly  foreign  licens- 
ing, in  accordance  with  the  policies  of 
the  agency  sponsors. 

Copies  of  the  pyatents  cited  are  avail- 
able from  the  Commissioner  of  Patents 
and  Trademarks,  Washington,  D.C. 
20231,  for  $.50  each.  Requests  for  copies 
of  patents  must  include  the  patent  num- 
ber. 

Copies  of  the  patent  applications,  eith- 
er paper  copy  (PC)  or  microfiche  (MF), 
can  be  purchased  at  the  prices  cited  from 
the  National  Technical  Information 
Service  (NTIS),  Springfield,  Virginia 
22161.  Requests  for  copies  of  patent  ap- 
plications must  include  the  PAT-APPL 
number.  Claims  are  deleted  from  patent 
application  copies  sold  to  the  public  to 
avoid  premature  disclosure  in  the  event 
of  an  interference  before  the  Patent  and 
Trademark  Office,  Oaims  and  other  tech- 


nical data  win  TKoaDy  be  made  avail- 
able to  serloui  profspective  licenses  by  the 
agency  which  filed  the  case. 

Requests  for  licensing  Information  on 
a  particular  InToition  ^ould  be  dlreeted 
to  the  address  cited  tor  the  agency -spon- 
sor. 

Douglas  J.  Campion, 
Patent  Program  Coordinator. 

U.S.     DEPAmTMEKT     OF     TH«     AMIT,     Ofl>C«     Oj 

Judge  AdYocate  General,  Patent  Dtvlaion. 
Room  2C-455,  Pentagon.  Washington. 
DC.  20310. 

Patent  appUcalion  571.176;  Discrete  CoJitrol 
Correction  for  Synchronizing  Digital  Net- 
works;   med   24   April    1975;    PC   $4.00,  MF 
$3.00. 
Patent  applicaUon  660.S66:   Glass  Compobl- 
tlons  Having  Fluorescence  Properties ;  filed 
20  January  1978;  PC  »3.50/MP  »3.00. 
Patent  Be  28,621:  Fluid  Angular  Bate  Sen- 
sor; filed  17  July  1969,  reissued  26  Novem- 
ber 1975;  not  available  NTIS. 
Patent  Be  28,622:  Fluid  Angular  Rate  Sen- 
sor; filed  17  July  1969;  reissued  25  Novem- 
ber 1975;  not  available  NTIS. 
Patent  3,931.730:   Bamp  Current  Apparatu.s 
and  Method  of  Sensitivity  Testing;  filed  23 
December  1974;  patented  13  January  1976: 
not  available  NTIS. 
Patent  8,932,745:  Par  Field  Construction  for 
Optical  Fourier  Transforms;  filed  30  Sep- 
tember  1974;    patented   13   January   1976; 
not  available  NTIS. 
Patent   3.933,096:    Gyrosoopic   Bate   Switch; 
filed   11   Uarcb   1974;   patented  ao  Janu- 
ary 1976;  not  available  NTIS. 
Patent   3,936,902:    Automatic   Cleaning    Ap- 
paratus  for  Fluid  Filters;    filad    11   July 
1974;     patented    10    FelH^iary    1976;     not 
available  NTIS. 
Patent  3.936.902:  filed  11  July  1974;  patented 

10  February  1976;  not  available  NTIS. 
Patent   3,937,071:    Fatigue   Test   Apparatus; 
filed  11  July  1975:  patented  10  February 
1976;  not  available  NTIS. 
Patent  3.938.378:  Engine  Compression  Test- 
ing;   filed   26   August    1974;    patented    17 
February  1976;  not  available  NTIS. 
Patent  3.938.815:  Chuck  Having  Jaw  Coun- 
terbalance   Mechanism;     filed    31    Marc^ 
1976;  patented  17  February  1976;  not  avail- 
able NTTS. 
Patent  3,942,486:  Hydraulic  Fan  Drive  Sys- 
tem Speed  Control;   filed  21  August  1974; 
patented  9  March  1976;  not  available  NTIS. 
Patent  3,943,741:  Embossing  Method;  filed  25 
March  1975;  patented  16  March  1976;  not 
available  NTIS. 
Patent  3,943,776:  Fluldic  Acceleration  Sensor; 
filed  23  December  1974;  patented  16  March 
1976;  not  available  NTIS. 
U.S.  Department  or  the  Are  Force 
AF/JACP, 

Washington,  D.C,  20314, 
Patent   application   696,341:    Dual    Pressure 
Sensing   Safing   and   Arming   Mechanism: 
filed  15  June  1976;  PC  $S.50/MF  $3.00. 
Patent  application  996,343 :  N-Channel  Deep 
Depletion    Mode    Semiconductor    Device; 
filed  15  June  1976;  PC  $3.50/ MF  $3.00. 
Patent  applicaUon  696.344:   Intershaft  Bal- 
ance Weight:  filed  15  June  1976;  PC  $3.50 
MP  S3 .00. 
Patent    appUcatiou    696,345;    Ttrbine    Band 
Cooling   System:    filed    15   June    1976.    PC 
$3.50  MF$3.00. 
Patent    application    696.963:    Duct    Pres-sure 
Actuated  Nozzle;    filed   17  June   1978:    PC 
$3.50/ MF  $3.00. 
Patent  application  998.984:   Low  Power  Fre- 
quency Modulated  Hybrid  Fiber  Optic  Data 
AcquLsltlon    Svstem;    filed   23   June    1976: 
PC  $3.50,  MF  $3.00. 
Patent  application  699.929:  Vortex  Generat- 
ors In  .^xial  Flow  Compressor    Sled  25  June 
1976;  PC  *3  50  MF  *3  00. 


Patent  3,969,907:  Cold  Cylinder  Anembly  for 
Cryogenle  Betrlgerator;  filed  25  March 
1976;  patented  30  July  1976;  not  avaUable 

vna. 

Patent  S.9«9.978:  Direct  Injection  Uquld 
Propellant  Oun  System;  filed  20  December 
1974;  patented  20  July  1976;  not  available 
NTIS. 

Patent  3,970.006:  Mhaa  Focus  Kiploelve  I^\  - 
ered  Bomblet;  filed  26  January  1969;  pat- 
ented 20  July  1976;  not  avaUable  NTIS. 

US    El»DlCT  RESEARCH  AJfD  DEVELOPMENT   AD- 
MIN ISTKATION, 

A.s.slstant  General  Coun.seI  for  Patents 
Washington,  DC  20645 
Patent   3.904.273:    Apodlsed    Aperture    Ut-n^; 

Rotation  of  Plane  of  Polarisation;  filed  18 

March   1974:  patented  9  September   1975 

not  available  NTIS. 
Patent    3,904.985:    Explosive    Laser;    filed    S 

February  1974;  patented  9  September  1975: 

not  available  NTIS. 
Kationai,  AeaoKAmcs   and   Space  Admini.s- 

THATION, 

Assistant   General    Counsel    for    Patent 

Matters, 
NASA  Code  GP-2, 
Washington,  DC  20648. 

Patent  application  712,410:  Flow  Separation 
Detector    filed  8  August   1978;    PC  $3,50 
MF  $3.00. 

Patent  3.545.262:  Method  and  Apparatus  for 
Nondestructive  Testing  of  Preasure  VesBels. 
patented  8  December  1970;  not  available 
NTIS. 

Patent  3.955,941 :  Hydrogen  Blch  Gas  Genera- 
tor; patented  11  May  1976;  not  available 
NTIS. 

Patent  3.971,256:  Meteoroid  Capture  Cell 
Construction;  patented  27  July  1976;  not 
avaUable  NTTS. 

Patent  3,971,635:  Obllque-Wlng  Supersonic 
Aircraft;  patented  27  July  1978;  not  avail- 
able NTIS. 

Patent  8,972,008:  Method  and  Apparatus  for 
Generating  Coherent  Radiation  In  the 
UltraTlt^t  Beglon  and  Above  by  Use  of 
Distributed  Feedback;  patented  27  July 
1976;  not  avaUable  NTIS. 

[PB  Doc.77-1694  FUed  1-18-T7;8 :45  am) 


GOVERNMENT-OWNED  INVENTIONS 
Availability  for  Licensing 

The  inventions  listed  below  are  owned 
by  the  US.  Government  and  are  avail- 
able for  UJS.  and  possibly  foreign  licens- 
ing, in  accordance  with  the  policies  of 
the  agency  sp<»isors. 

Copies  of  the  patents  cited  are  avail- 
able from  the  Commissioner  of  Patents 
and  Trademarks,  Washington,  D.C.  20231 
for  $.50  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  the  patent  applications, 
either  paper  copy  (PC)  or  microfiche 
(MP),  can  be  purchased  at  the  prices 
cited  from  the  National  Technical  In- 
formation Service  <NTIS).  Springfield. 
Virginia  22161.  Requests  for  copies  of 
patent  applications  must  include  the 
PAT-APPL  number.  Claims  are  deleted 
frtHn  patent  application  copies  sold  to 
the  public  to  avoid  premature  disclosure 
in  the  event  of  an  interference  before 
the  Patoit  Euid  Trademaii:  Office.  Claims 
and  other  technical  data  will  usually  be 
made  available  to  serious  prospective 
licensees  by  the  agency  which  filed  the 
case. 

Requests  for  licensing  information  wi 
a  particular  invention  should  be  directed 
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to   the   address   cited   for   the   agency- 
tponsor. 

Douglas  J.  Campion. 
Patent  Program  Coordinator. 
U.S.  Department  of  the  Air  Force,  AP/ 
JACP.  Washtncton,  DC  20314 

Patent  application  681,018:  Two -Dimensional 
Drawing  Board  Manikin  filed  28  April  1976; 
PC  $3.50/MP  J3.00. 

Patent  application  681.084:  Digitally  Tuned 
Parametric  Amplifier;  filed  28  April  1976; 
PC  $3.50.  MF  $3.00. 

Patent  application  681.871:  Lubricant  Com- 
position filed  30  April  1976;  PC  $3  50  MF 
$3.00. 

Patent  application  685.841:  Method  for  the 
Fabrication  of  Gallium  Arsenide  Semicon- 
ductor Devices,  filed  13  May  1976;  PC  $3.50' 
MF  $3.00. 

Patent  application  687.285:  Digital  Loclc- 
Loop  Frequency  Offset  Correction  and  Dis- 
play Apparatus;  filed  17  May  197C;  PC 
$3.50/MP  $3.00. 

Patent  application  687.581:  Self  Synchroniz- 
ing Concoler  System;  filed  18  Mav  1976;  PC 
$3.50/MF  $3.00. 

Patent  3.940,892:  Self-Erecting  Aircraft 
Structure;  filed  23  May  1974;  patented  2 
March   1976;    not  available  NTIS. 

Patent  3,965.160:  High  Power  Resistor: 
filed  8  November  1974;  patented  4  May 
1976;  not  available  NTIS. 

Patent  3,957.083:  Pressure  Sensitive  Regu- 
lating Valve:  filed  27  January  1975; 
patented  18  May  1976;  not  available  NTIS. 

Patent  3,960,814:  Poly  ( Ferfluoroialkyiene 
Oxide)  Oxadlazoles  and  Their  Synthesis: 
filed  27  February  1975:  patented  1  June 
1976;  not  available  NTIS. 

Patent  3.963.490:  Dye  Sensitized  Dichro- 
mated  Oelatln  Holographic  Material;  filed 
25  September  1974:  patented  15  June  1976; 
not  available  NTIS. 

Patent  3,960.422:  System  Channel  Distor- 
tion Weighting  for  Predetection  Combin- 
ers; filed  29  July  1974;  patented  22  June 
1976;  not  available  NTIS. 

U.S.  Department  of  the  Navy,  Assistant  Chief 
for    Patents,    Office   of   Naval    Research, 
Code  302.  Arlington.  VA  22217. 

Patent  application  587,475:  Target  Detection 
Method  and  Apparatus  for  Reducting 
Range-Smearing  Error  Caused  by  Relative 
Target  Motion;  filed  16  June  1975;  PC 
»3.60/MP  $3.00. 

Patent  application  680.944:  Constant  Cur- 
rent Base-Drive  Circuit;  filed  28  April 
1976;  PC  $3.50/MP  $3.00. 

Patent  application  681.087:  Electrical  Con- 
ducting Phthalonltrlle  Polymers;  filed  28 
April   1976:    PC  $3.50/MP  $3.00. 

Patent  application  681.  317:   Mid-Pulse  De- 
tector;   filed   29   April    1976;    PC   $3.50   MF 
$3.00. 
Cutting  Tool:  filed  3  May  1976:  PC  $3.50 

Patent  application  682.693:  Bending  and 
MP  $3.00. 

Patent  application  684.506:  Redundant  Os- 
cillator for  Clocking  Signal  Source;  filed  7 
May  1976:  PC  $3.50/MP  $3.00. 

Patent  application  685,877:  Material  for  Mag- 
netic Bubble  Devices;  filed  12  May  1976; 
PC  $3.50/MF  $3.00. 

Patent  application  689.417:  Low  Los.s  Tune- 

.    able  Filter;    filed  24  May   1976;    PC  $3  50 
MP  $3.00. 

Patent  3.916.229:  Induction  Motor  for  Super- 
conducting Synchronous/ Asynchronous 
Motor;  filed  3  June  1976;  patented  28  Oc- 
tober 1975;  not  available  NTIS. 

Patent  3,924.262;  Aural  Warning  Apparatus; 
filed  3  December  1974;  patented  2  Decem- 
ber 1975;  not  available  NTIS. 

Patent  3,934,204:  AM/AOC  Weighted  Di- 
versity Combiner/Selector;  filed  4  October 
1974;  patented  20  January  1976;  not  avail- 
able NTIS. 
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Patent  3,937,407:  Multiple  Strap  Shock  Ab- 
sorber; filed  24  May  1974;  patented  10 
February  1976;   not  available  NTIS. 

Patent  3.939,334:  Closest  Point  of  Approach 
Calculator;  filed  2  January  1975;  patented 
17  February  1976;  not  available  NTIS. 

Patent  3.940,289:  Flash  Melting  Method  forj 
Producing  New  Impurity  Distributions  In' 
Solids:  filed  3  February  1975;  patented  24 
February  1976;   not  available  NTIS. 

Patent  3,942,511:  Sandwiched  Structure  for 
Production  of  Heat  and  Hydrogen  Gas; 
filed  19  September  1974;  patented  9  March 
1976;   not  available  NTIS. 

Patent  3.943.001 :  Silver  Sulfide  Cathode  for 
Liquid  Ammonia  Batteries  and  Fuel  CeU.s 
Containing  Sulfur  and  H2S  In  the  Elec- 
trolvte:  filed  5  July  1973;  patented  9  March 
1976;  not  available  NTIS. 

Patent  3.949,378:  Computer  Memory  Ad- 
dressing Employing  Base  and  Index  Reg- 
isters; filed  9  December  1974;  patented  6 
April  1976;  not  available  NTIS. 

Patent  3.952.186:  Apparatus  for  the  Genera- 
tion of  a  Two  Dimensional  Discrete  Fourier 
Transform;  filed  10  February  1975;  pat- 
ented 20  April  1976;  not  available  NTIS. 

Patent  3,952.290:  Read-Only  Optical  Memory 
System;  filed  11  November  1974;  patented 
20  April  1976;   not  available  NTIS.  j 

Patent  3,953,260:  Gossypol,  an  Abundant.' 
Low-Cost  Iron  Deactivator,  Pot-Life,  Ex- 
tender, and  Processing  Aid  for  HTPB  Pro- 
pellants;  filed  23  May  1975;  patented  27 
April  1976;   not  available  NTIS. 

Patent  3,957,340:  Electrooptlcal  Amplitude 
Modulator:  filed  25  February  1975;  pat- 
ented 18  May  1976;  not  available  NTIS. 

Patent  3.957,840:  Preparation  of  a  Ferrocenyl 
Compound;  filed  15  July  1974;  patented  18 
May  1976;  not  available  NTIS. 

Patent  3.958,564:  EKO  Contact;  filed  9  May 
1975:  patented  25  May  1976;  not  available 
NTIS. 

Patent  3.963,198:  Negative  Air  Cushion  for 
Airship  Ground  Handling;  filed  2  April 
1975:  patented  15  June  1976;  not  available 
NTIS. 

(PR  Doc.77-1695  Filed  1-16-77:8:45  am] 


GOVERNMENT-OWNED  INVENTIONS 

Availability  for  Licensing  I 

The  inventions  listed  below  are  owTied 
by  the  U.S.  Government  and  are  avail- 
able for  U.S^  and  possibly  foreign  licens- 
ing, in  accordance  with  the  policies  of 
the  agency  sponsors. 

Copies  of  the  patents  cited  are  avail- 
able from  the  Commissioner  of  Patents 
and  Trademarks.  Washington,  D.C. 
20231.  for  $.50  each.  Requests  for  copies 
of  patents  must  include  the  patent 
number. 

Copies  of  the  patent  applications, 
either  paper  copy  (PC)  or  microfiche 
<  MF ) ,  can  be  purchased  at  the  prices 
cited  from  the  National  Technical  In- 
formation Service  (NTIS),  Springfield. 
Virginia  S2161.  Requests  for  copies  of 
patent  applications  must  include  the 
PAT-APPL  number.  Claims  are  deleted 
from  patent  application  copies  sold  to 
the  public  to  avoid  premature  disclosure 
In  the  event  of  an  interference  before 
the  Patent  and  Trademark  Office. 
Claims  and  other  technical  data  will 
tisually  be  made  available  to  serious 
prospective  licensees  by  the  agency 
which  filed  the  case. 

Requests  for  licensing  information  on 
a  particular  invention  should  be  directed 


to  the  address   cited   for   the   agency- 
sponsor. 

Douglas  J.  Campion. 
Patent  Program  Coordinator. 

U.S.  Department  or  the  Army,  Office  of 
Judge  Advocate  General,  Patent  Divi- 
sion, Room  2C-455,  Pentagon,  Washing- 
ton. DC  20310. 

Patent  application  647.2.38:  Inflatably  Sealed 
Sterilizer  Door;  filed  7  January  1976;  PC 
$3.50  MF  $3.00. 

Patent  3,940.474:  Generation  of  Hydrogen; 
filed  6  August  1974;  patented  24  February 
1976;  not  available  NTIS. 

US.    Department    of    the    Am    Force,    AF. 
JACP.  Washington.  DC  20314. 

Patent  application  692.720:  Method  for  the 
Complete  Dissolution  .of  Mineral  Samples; 
filed  4  June  1976;  PC  $3.50/MP  $3.00. 

U.S.  Dep.uitment  or  Agriculture.  Research 
Agreements  and  Patent  Management 
Branch,  General  Services  Division,  Fed- 
eral Bldg..  Agricultural  Research  Serv- 
ice. Hyattsville.  MD  20782. 

Patent  application  705.230:  Wood  Impinge- 
ment Dryer;  filed  14  July  1976;  PC  $3.50 ' 
MP  $3.00. 

U.S.  Energy  Research  and  Development  Ad- 
ministration. Assistant  General  Counsel 
for  Patents.  Washington,  DC  20545. 

Patent  3.904.274:  Apodised  Aperture  Using 
Rotation  of  Plane  of  Polarization;  filed  18 
March  1974;  patented  9  September  1975; 
not  available  NTIS. 

Patent  3,904.985:  Explosive  Laser;  filed  5 
February  1974;  patented  9  September  1975; 
not  available  NTIS. 

US.  Department  of  the  Interior.  Branch 
of  Patents.  18th  and  C  Streets,  NW.. 
Washington,  DC  20240. 

Patent  application  709,990:  Production  of 
Supported  Raney-Type  Catalysts  by  Re- 
active Diffusion;  filed  30  July  1976;  PC 
$3.50   MP  $3.00. 

Patent  application  709.999:  Mas.sive  Catalytic 
Inserts;  filed  30  July  1976;  PC  $3.50' MF 
$3.00. 

Patent  3.969.452:  Method  for  Casting  and 
Handling  Ultra  Thin  Reverse  Osmosis 
Membranes;  filed  8  August  1974;  patented 
13  July  1976;   not  available  NTIS. 

Nationai,  Aeronautics  and  Space  Adminis- 
tration, Assistant  General  Counsel  for 
Patent  Matters.  NASA  Code  GP-2.  Wash- 
ington. DC  20546. 

Patent  application  706.424:  Heat  Resistant 
Polymers  of  Oxidized  Styrylphosphine; 
filed  19  July  1976;  PC  $4.00/MF  $3.00. 

Patent  application  706.425:  Power  factor 
Control  System  fof  AC  Induction  Motors; 
filed   19  July  1976;   PC  $3.50,  MP  $3.00. 

Patent  application  707.125:  TV  fatigtie  Crack 
Monitoring  Sj-stem:  filed  20  July  1976; 
PC  $3.50  MP  $3.00. 

Patent    application    70R.659:     Liquid    Metal 
Slip   Ring:    filed    26   Julv    1976;    PC   $3.50 
MP  $3.00. 

Patent  application  708.771 :  Method  of 
P.oducing  Complex  Aluminum  Alloy  Parts 
of  High  Temper,  and  Products  Thereof; 
filed  26  July   1976;    PC   $3.50 MP  $3.00. 

aPtent  application  708.795:   Pressure  Modu- 
lating Valve;  filed  26  July  1976;  PC  $3.50 
MP  $3.00. 

Patent  appIicnMon  708.800:  Wrist  Joint  As- 
sembly; filed  26  July  1976;  PC  S3.50  MP 
$3.00. 

Patent  application  708.951:  Polymeric  Foams 
from  Cross-Linkable  Poly-N-Arylene- 
benzimidaboles;  filed  26  July  1976;  PC 
$3.50  MP  $3.00. 

Pateiit  application  712.419:  Plow  Separation 
Detector;  filed  6  August  1976;  PC  $3.50/ 
MF  $3.00. 

Patent  3.961.997:  Fabrication  of  Poly- 
crystalline  Solar  Cells  on  Low-Cost  Sub- 
strates: patented  8  June  1976:  not  avail- 
able NTIS.  " 
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Patent  3.  971,  362:  Miniature  Ingectlble 
Telemeter  Devices  to  Measure  Deep-Body 
Temperature;  patented  27  July  1976:  not 
available  NTIS. 

»>fttent  3.971,  363:  Myocardium  Wall  Thick- 
ness Transducer  and  Measuring  Method; 
patented  27  July  1976;  not  available  NTIS. 

Patent  3,  971,  364:  Catheter  Tip  Force  Trans- 
ducer for  Cardiovascular  Research:  pat- 
ented 27  July  1976;  not  avaUable  NTIS. 

Pate'it  3,  971.  602:  Thrust  Bearing:  patented 
27  July  1976;  not  available  NTIS. 

Patent  3,  971,  697:  Production  of  1-123;  pat- 
ented 27  July  1976;  not  available  NTIS. 

Patent  3,  971,  703:  Method  of  Detecting  and 
Counting  Bacteria:  patented  27  July  1976; 
not  available  NTIS. 

Patent  8.  971,  847:  Hydrogen  Rich  Gas 
Generator;  patented  27  July  1976:  not 
available  NTIS. 

Patent  3,  971,  930:  PolarizaUon  Compensator 
for  Optical  Communications;  patented 
27  July   1976;   not  avaUable  NTIS. 

Patent  3,  972,  008:  Method  and  Apparatus 
lor  Generating  Coherent  Radiation  In  the 
Ultraviolet  Region  and  Above  by  Use  of 
Distributed  Peedback;  patented  27  July 
1976;  not  available  NTIS. 

Patent  3,972,038:  Accelerometer  Telemetry 
System;  patented  27  July  1976:  not  avail- 
able Nns. 

Patent  8,972,661:  Solar-Powered  Pump;  Pa- 
tented 3  August  1976;  not  avaUable  NTIS. 

Patent  3.972.727 :  Rechargeable  Battery  which 
Combats  Shape  Change  of  the  Zinc  Anode: 
patented    3    August     1976;     not    available 

Nns. 

[PR Doc.77-1696  Filed  1-18-77:8:45  am] 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[INT-DES  77-2] 

CORONADO  PROJECT 

Availability  of  Draft  Environmental 
Statement 

Pursuant  to  the  requirements  of  sec- 
tion 102(2)  (C)  of  the  National  Environ- 
mental Policy  Act  of  1969  (42  UJ3.C. 
7332) ,  the  Department  of  the  Interior  has 
prepsuwi  a  draft  environmental  state- 
ment for  the  Coronado  Project. 

The  environmental  statement  describes 
the  environmental  Impacts  associated 
with  the  Salt  River  Project's  proposed 
electrical  generating  plant  at  St.  Jc*in's, 
Arizona,  and  associated  facilities.  The 
purpose  of  the  project  is  to  provide  for 
the  future  electrical  energy  needs  of  the 
Rioenix  Metropolitan  area  in  Maricopa 
County,  and  for  the  increased  electrical 
demands  of  the  "Eastern  Mining  Area." 
Major  facilities  consist  of  a  1050  MW 
coal-fired  electric  generating  station,  £is- 
sociated  500  kV  and  230  kV  transmission 
lines,  a  railroad  spur  for  carrj'ing  coal, 
wellfields  and  pipelines  to  transport  cool- 
ing water,  service  and  process  to  the  gen- 
erating station,  and  a  limestone  source 
to  provide  limestone  to  the  Air  Quality 
Control  System.  The  transmission  hnes 
consist  of  one  500  kV  line  from  the  plant 
southwest  240  miles  to  the  Kyrene  Sub- 
station, south  of  Phoenix.  It  will  share  a 
common  corridor  with  the  C?hoUa-Sa- 
guaro  500  kV  line  through  the  Sltgreaves 
and  Tonto  Natiraial  National  Forests.  A 
76-mUe  500  kV  backup  transmission  line 
is  proposed  to  run  from  the  Coronado 
Station  to  the  APS  Cholla  plant  near 
Holbrook,  Arizona. 

A   Silver   King   Substation,   60   miles 
east  of  Phoenix,  is  proposed  to  distribute 


power  along  two  230  kV  lines — one  going 
to  Goldfleld  Substation  just  east  of 
Phoenix,  and  the  other  going  to  the  Hay- 
den  Substation  In  Hayden,  Arizona. 
Written  comments  may  be  submitted  to 
the  Regional  Director  (address  below > 
on  or  before  March  7.  1977. 

Copies  of  the  draft  environmental  im- 
pact statement  are  available  for  inspec- 
tion at  the  following  locations: 

Off-ce  of  the  Assistant  to  the  Commissioner — 
Ecology,  Room  7622,  Bureau  of  Reclama- 
tion. Department  of  the  Interior,  Washing- 
ton, DC.  20240.  Telephone   (202  343^991. 

Division  of  aigineerlng  Support,  Technical 
Services  and  Publications  Branch,  K&R 
Center,  Denver  Federal  Center,  Denver, 
Colorado  80226.  Telephone  (303)  234-3006. 

Office  of  the  Regional  Director,  Bureau  of 
Reclamation,  P.O.  Box  427,  Boulder  City. 
Nevada  89005.  Telephone    (702)    698-7464. 

Single  copies  of  the  draft  statement 
may  be  obtained  upon  request  to  the 
Commissioner  of  Reclamation  or  the 
Regional  Director.  In  addition,  copies 
may  be  purchased  from  the  Document 
Service,  Environmental  Law  Institute, 
1346  Connecticut  Avenue,  NW.,  Wash- 
ington, D.C.  20036.  Please  refer  to  the 
statement  number  above. 


all  other  forms  of  use  or  di.sposaT  under 
the  public  land  laws. 

Interested  persons  desiring  to  expre.<s 
their  views  should  promptly  send  their 
name  and  address  to  the  Etfstrict  Man- 
ager, Bureau  of  Land  Management.  Box 
1150,  Fairbanks.  Alaska  99707. 

Carl  D.  Johnson. 
Acting  District  Manager. 

(FR  Doc  77-1669  FUed  l-lfr-77;8:45  am  1 


Dated: 


IFR  Doc 


January  14.  197";. 
Stanley  D.  Doremus. 

Deputy  Assistant 
Secretary  of  the  Interior. 

77-1725  Filed  1-18-77845  am] 


Bureau  of  Land  Management 

[Serial  No.  F-23267) 

LOUISIANA  LAND  AND  EXPLORATION  CO. 

Application  for  Airport  Lease 

Notice  is  hereby  given  that  pursuant  to 
the  Act  of  May  24.  1928  (49  U.S.C.  211- 
214)  The  Louisiana  Land  and  Explora- 
tion Company  has  applied  for  an  airport 
lease  for  the  following  land : 

A  parcel  contained  In  Sections  21  and  22, 
T.  23  N.,  R.  28  E.,  Pairbaaiks  Meridian.  Alaska, 
further  described  to  wit : 

Commencing  at  a  braae  cap  monument  at 
the  northwest  corner  of  Section  22;  thence 
S14°05'39"  W.  a  distance  of  664.64  feet  to  the 
true  point  of  beginning  of  this  parcel  and 
lying  at  Alaska  State  Plane  Zone  2  coordi- 
nates of  v  =  4,682.526.30.  x  =  549.825.38  at  lati- 
tude 66'48  37.913"  N.  longitude  141*39'- 
16.211'  W;  thence  N85°60  27  "  E,  a  distance 
of  600  feet:  thence  S4''09'33"  E,  a  distance  of 
400  feet;  thence  N85'50'27"  E,  a  distance  of 
4.500  feet  to  a  point  from  which  protracted 
section  corner  common  to  Sections  14,  15.  22, 
and  23  bears  N24"'48  27"  E.  a  distance  of 
776.22  feet;  thence  continuing  on  the  parcel 
boundary  S4'09'33  '  E,  a  distance  of  110  feet; 
thence  along  the  arc  of  a  100  foot  radius 
tangent  curve  to  the  right  for  314.16  feet; 
thence  along  a  radial  line  away  from  said 
curve  S85''50'27  '  W,  a  distance  of  6,000  feet 
to  the  beginning  of  a  100  foot  radius  non- 
tangent  curve  to  the  right  whose  center  bears 
S85*50'27  '  W,  thence  along  said  curve  314.16 
feet;  thence  on  tangent  to  said  curve  N4'09'- 
33  "  W,  a  distance  of  110  feet;  tttence  N85*60'- 
27  '  E,  a  distance  of  300  feet;  thence  N4'09'- 
33  W.  a  distance  of  400  feet  to  the  true 
point  of  beginning  of  this  parcel;  and  con- 
taining 19.87  acres  more  or  less.  AU  bearings 
and  distances  are  Alaska  State  Plane  Zone  2. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  filing  of  this  applica- 
tion segregates  the  de.«;cnbed  land  from 


I  Wyoming  57883] 

WYOMING 
Application 

January  10,  1977. 
Notice  is  liereby  given  that  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920,  as  amended  (30  U.S.C.  185  >. 
Northwest  Pipeline  Corporation  of  Salt 
Lake  City,  Utah,  filed  an  application  for 
a  right-of-way  to  construct  a  4Va-inch 
pipeline  for  the  purpose  of  transporting 
natural  gas  across  the  following  described 
National  Resource  Lands : 

Sixth  PRrNCiPAi-  MrsroiAN    TTYOMiNn 

T  24N.,  R.  114  W. 
Sec  2.  lot  9: 
Sec.  3,  lot  11. 

The  pipeline  will  transport  natural  ga.s 
from  a  point  bi  sec.  2,  T.  24  N..  R.  114  W.. 
to  a  point  in  sec.  3.  T.  24  N..  R.  114  W  . 
Lincoln  County,  Wyoming. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be  pro- 
ceeding with  consideration  of  whether 
the  application  should  be  approved  and. 
if  so.  under  what  terms  and  condition.s. 

Interested  persons  desiring  to  express 
their  views  should  do  so  promptly.  Per- 
sons submitting  comments  should  include 
their  name  and  address  and  send  them 
to  the  District  Manager,  Rock  Springs. 
Highway  187  North.  P.O.  Box  1869.  Rock 
Springs.  Wyoming  82901. 

Harold  G.  Stinchcoub, 
Chief,  Branch  of 
Lands  and  Minerals  Operations. 

FR  Doc  77-1670;  Filed  1-18-77:8  45  am' 


Fish  and  Wildlife  Service 

TEXAS 

Application 

Notice  is  hereby  given  that  uiidcr  ^e^  - 
tlon  28  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C.  185),  as  amended  by  the  Act 
of  November  16.  1973  (87  Stat.  576 ». 
Mitchell  Energ>-  Offshore  Corporation 
has  applied  for  a  twelve  inch  nattu-al  pas 
and  oil  pipeline  right-of-way  that  will 
cross  that  part  of  the  Aransas  National 
Wildlife  Refuge  located  on  the  Black 
Jack  Peninsula,  Aransas  County,  Texa.s. 

The  pipeline  will  convey  natural  ga.s 
across  ten  miles  of  the  Aran.'=as  National 
Wildlife  Refuge. 

The  purpose  of  this  notice  is  to  infonii 
the  public  that  the  United  States  Fish  and 
Wildlife  Service  win  be  proceeding  with 
consideration  of  whether  the  application 
should  be  approved,  and  If  so,  under  what 
terms  and  conditions. 

Interested  persons  desiring  to  express 
their  view.s.  should  do  so  within  thirty 
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<30)  days  and  send  their  name  and  ad- 
dress to  the  Regional  Director,  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306.  Al- 
buquerque. New  Mexico  87103. 

Robert  F.  Stephens. 
Acting       Regional       Director. 
United  States  Fish  and  Wild- 
life Service. 


January  10, 1977. 

IFRDoc.77-1728  Filed  1-18 
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14  January  1922 


NOTICES 

ENDANGERED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing application  for  a  permit  is  deemed  to 
have  been  received  imder  section  10  of 
the  Endangered  Species  Act  of  1973  (Pub. 
L.  93-205). 

AppHcar.t:  Vagn  Flyger,  Inland  Environ- 
mental Laboratory,  CEES.  Unlversltj-  of  Mary- 
land, College  Pkrk,  Maryland  20742. 


DFPARTMEKT  OF  TKE  INTERIOR 
I.S.  FISH  XND  ■ILBIIFE  SEHICE 


^/     UCEHSE/PERHIT  APPUCATIOH 


FEDERAL  FISH  AND  WtlDUFE 


Vagn  Flyger 

Inland  Environmental  Laboratory,  CEES 

University  of  Maryland 

College  Park,  Maryland  20742 

301—454-5641 


,  IF  "APPLICANT"  IS  *N  I1CIVI3UAL.  COMPLETE  THE  FOLLOMNC: 


OATC  OF  aiRTn 


nEiGHT 

5  .'10" 


COLOKHAin 

Blond 


«EIOHT 

195 


COLOR  ETES 

Blue 


PMOtA  NUMeCII  <»,ERe  £^•<>LOrEO  I  SOCIAL  SCCunTV  NIMICK 

301—454-5641  :  072-16-9585 


«ceu**Tio»i  / 

Professor  -  Wildlife,  Biology 


ANV  BUSINESS.  AOENCT.  0«  INSTlTUTiONAL  Ami.lATi><  MAV'NG 
TOOOKlTHTnEHi-CLirETO  BE  C3V£>IC0  BY  T>1li  LICENSE.  PE«4I  T 

Karyland  wildlife  Administration 
KnnafoliS/   :4aryland 


LOCATiOni  pmEPE  PBOPOSEO  activity  IS  TO  BC  CONOUCTEO 

Radio  telemetry  work  will  be  carried  on 
P.  B.  Stifel's  farm  near  Tunis  Mills  in 
Talbot  Bounty.  Ear  tatoo,  weighing  and 
«xa«iinatlon  research  will  be  conducted 
over  entire  range  o£  the  mammal. 


t.  CE*»Tir.EO  O.ECK  OR  MONEY  oncCR  III  »pflic*Htt  RAYAOuE  T3 
The  U.S.  FI9M  ANO  WILDLIFE  SERVICE  ENCLOSED  IN  AMOUNT  OF 


APPl  CAT  3n  fOR  Iln4,,,i,  Mlf  •••/ 


D 


mpopt  or  ex«*o«t  uccnsc 


B ''"" 


£.   »H,EP  0e:.CR-PTI0n  of  ACTjv.TV  for  which  REijEiT-EJ  „;;  =  •*:£ 
ex  PERMIT  ISNEEDEO. 

A  permit  is  needed  to  trap,  handle, 
mark  (ear  tatoo)  Delmarva  Fox  Squirrels 
(SNC)  and  to  temporarily  attach  radio 
collars  on  selected  individuals.  Blood 
sicears  will  also  be  taken  by  a  tiny  in 
cision  of  a  footpad. 


^  IF  ■■APPLICANT   ■  IS  A   gJSlNF*';.  CORPORATION,   PCB-    - 
CR  INSTiY'jTICN.  CCMPlE  rE  THE  FOLLOWING. 


tXPLA  N  TYPE  OR  KiNC  OF  (USINlSS,  AGENCY,  OR  INSTITuTiCM 


N»rME      T'^wE      AND   PmOs£   N_ 

OrF.IER.  0  RECroR.  ET;. 


BZa  CF  PRESIDES',  PH.NCPA, 


IF  ■■APPi.  CANT-^  tS  A  : 
INCORPORATES 


ORP-^RAT.IX.  INDICATE  STAT 


7.  0.3  "i^j  molo  any  Currently  valid  federal  f  vi  ano 

W,LOL.C£  l.cEnSE  CR  PEfWiTT  Q  YES         ^  NO 

(It  f*t,  litl  li^elttt  »r  ptrmil  nmmhttt) 


»    IF  BE:iL/1t3  UY  Any  STATE  OB  FOREIGN  GO^.EW.X'NT.  Oii  1L  J 
,NAVE  TmEiR  APPROVAL  TO  CONDUCT  TmC  ACTIVITY  YOJ 
MOROSE  I  XJ  IfES  3  HO 

til  f*m,  litl  /Mri'frficriM,  Mrf  Ijp*  ml  49<mmmtta> 

Maryland  Scientific  Collection  Permit 


la.  CE5IPE0  EFfECTIvE 
CATE 

Feb  1,   1977 


M.  DURATION  nEEDEO 

Dec.   31,   1973 


li  ATTACHMENTS.   TmE  SPECiFiC  .NFO»»ia-'ion  REOjREO  F^R  THE  TYPE  OF  LICENSE/ FERMiT  KEOuESTEO  titr  30  trU  ii./ir*/;  MUiT  el 
ATTAOteO.  ITCONSTIT'JTES  AN  INTEGRAL  PART  OF  THIS  APPLICATION.. LIST  SECTIONS  OF  iO  C  =  R  ONCER  WHICH  ATTACM*<Ei.'MTS  ARE 

ntovioco. 


/^2. 


CERTVICmnON 


I  HEKEBY  CemiFT  7XAT  I  HAVE  HEAD  AH8  »M  F»»ILI*«  WTO  WE  MCULiTlOt'S  CC'iTAIMEO  IM  TIH-E  M.  PAUT  IJ.  OF  T1l£  ■*'■'•  .r  .•:  Ov-.\L 
REGULATIONS  *M0  TME  OTHER  APPLICA9LE  PARIS  IN  SU3CHAP  TER  8  tr  I";*"!  f,"  I  :<•=  TITLE  SO.  AHO  1  FURTM'R  CeRTif  T  ^.-t.  "  'tit  3«(  wK. 
MIMN  SUBMITTED  IN  THIS  APPLICATION  FOR  A  LICENSE/PERaU  IS  COHPICI^  «>'D  /C  .^ifJATE  TO  THE  BEST  OF  MY  KHO»LEC.:  ;  >  "v  i'.Ultr. 
I  UHOERSTAND  THAT  AHT  FALSE  STATEKENT  HEREIN  MAT  SUBJECT  BE  TO  TrC  C:   .■.'S;J   I  ENAUVIES  OF  II  U.S.C  i:-)l. 


rss- 


T 


■77- 


OATC 


Attachment  to  Form  3-200 


JUSTIFICATION  FOB  PERMIT  TO  HANDLE  DELMARV.V 
FOX   SQUntKELS  BY  VACN   FLYGER 

50  CPR  17,  n.22.a. 

1.  Delmarva  Pox  Squirrel,  Sciurus  Niger 
Cinereus  (Llnneaus). 

I  plaa  to  trap,  mark  and  release  wild  Del- 
marva fox  squirrels  on  the  farm  of  P.  B. 
Stlfel  near  Tunis  Mills  in  Talbot  County. 
Maryland.  Tbe  squirrels  will  be  lightly  anes- 
thetized and  marked  for  permsment  Identifl- 
catlon  by  tattooing  a  number  or  letter  on 
each  ear.  While  the  animals  are  under  anes- 


thesia they  will  be  examined,  weighed  and 
measured  and  a  small  Incision  will  be  mado 
on  a  footpad  to  get  a  drop  of  blood  for  mak- 
ing a  thin  smear  on  a  microscope  slide.  Del- 
marva fox  squirrels  wUl  also  be  captured 
throughout  their  range  in  nest  boxes  for  a 
Btudy  being  carried  out  In  cooperation  with 
the  Maryland  Wildlife  Administration  and 
the  U.S.  Pish  and  Wildlife  Service. 

In  addition  to  the  above  studies,  there  will 
.be  an  intensive  study  of  Delmarva  fox  squir- 
rel habitat  usage.  I  Intend  to  temporarily 
lattach  radio  collars  to  approximately  20  adult 
individuals  of  both  sexes  and   follow   their 


daily  movements.  Collars  will  be  removed 
after  two  to  four  weeks.  Mr.  Frank  H.  Rice, 
one  of  my  graduate  students,  will  do  most  of 
the  radio  telemetry  work. 

2.  All  of  the  Delmarva  fox  .squirrels  will  be 
wild  animals  and  will  be  returned  to  the  wild 
immediately  after  handling. 

3.  I  have  made  no  previous  attempt  to  ob- 
tain a  permit  to  handle  Delmarva  fox  squir- 
rels. I  have  handled  about  forty  individuals 
in  the  past  before  they  were  declared  an  en- 
dangered species.  I  have  also  handled  about 
fifty  other  subspecies  of  fox  squirrels  and  ap- 
proximately 10,000  gray  squirrels  (including 
recaptures)  by  the  method  that  I  Intend 
using.  During  this  time  only  one  squirrel  (a 
gray  squirrel)  has  died  during  the  handling. 

4.  No  captive  or  foreign  animals  are  in- 
volved in  this  work. 

5.  No  animals  will  be  kept  in  captivity  or 
displayed.  All  work  will  be  in  the  field  on 
state,  federal  or  private  property. 

6.  (i)  Not  applicable. 

(ii)  I  have  been  studying,  handling  and 
marking  gray  squirrels  for  25  years.  During 
this  time  I  have  been  perfecting  my  handling 
techniques,  and  adapting  those  of  colleagues 
to  where  I  believe  we  have  one  of  the  best 
techniques  available  for  safety  handling  a 
wild  mammal  (see  attached  unpublished 
manuscript) .  Some  of  my  wild  gray  squirrels 
have  been  handled  more  than  seventy  times 
by  this  method. 

(iii)  Not  applicable. 

(vi)  The  traps  to  be  employed  have  been 
constructed  expressly  for  capture  of  squirrels 
(see  attached  manuscript  by  Flyger,  Barka- 
low  and  Lustig) .  This  is  the  trap  I  have  used 
exclusively  for  the  last  ten  years  to  capture 
squirrels. 

(V)  The  only  squirrel  (a  gray  squirrel, 
Sciurus  carolinensis)  which  died  in  trapping 
and  marking  operations  over  the  last  five 
years  was  one  which  had  a  huge  abcess  on 
its  right  shoulder.  This  abcess  contained 
about  100  ml  of  pus  and  the  animal  was  ex- 
tremely emaciated.  Its  fur  weis  rough  looking 
and  the  animal  probably  would  have  died 
soon  even  If  it  had  not  been  handled. 

Animals  spend  a  maximum  of  three  hours 
In  traps  which  are  covered  with  black  opaque 
plastic  on  four  sides.  There  Is  no  chance  of 
squirrels  spending  the  night  In  traps.  Ani- 
mals are  only  lightly  anesthetized. 

My  students  have  learned  to  handle  squir- 
rels by  working  with  captive  gray  squirrels. 
Two  or  three  squirrels  have  been  killed  in 
this  learning  process  but  no  students  ever 
handle  wild  animals  until  tbey  have  learned 
how  to  do  this  properly.  Mr.  Frank  Rice  has 
handled  many  gray  squirrels  and  is  a  capable 
field  worker  well  able  to  handle  fox  squirrels 
with  absolute  minimum  mortality. 

Anesthetized  squirrels  will  be  released 
only  after  tliey  have  fully  recovered  from 
anesthesia. 

7.  Copies  of  contracts  and  agreements  in- 
clude: a.  Draft  of  Delmarva  Pox  Squirrel 
Recovery  Plan,  b.  Contract  with  U.S.  Forest 
Service. 

8.  (I)  I  would  like  authorization  to : 

a.  Capture  Delmarva  fox  squirrels  by  means 
of  live  traps  and  in  nest  boxes  throughout 
their  range. 

b.  To  take  a  drop  of  blood  by  a  slight  Inci- 
sion in  a  footpad  to  make  a  thin  smear.  The 
blood  parasite  Hepatozoon  grisisciurus  is 
prevalent  in  gray  squirrels  and  may  be  im- 
portant in  the  health  of  fox  squirrels. 

c.  To  apply  radio  collars  to  approximately 
twenty  adult  fox  squirrels  of  both  sexes  on 
the  farm  of  P.  B.  Stifel,  Tunis  Mills.  Mary- 
land. 

(11)  Activities  will  be  carried  out  as  fol- 
lows: 

Pox  squirrels  at  the  Stifel  farm  will  be  cap- 
tured in  wire  traps  baited  with  peanuts  or 
captured  in  nest  boxes.  They  will  be  lightly 
anesthetized   by  inserting  the  heads  of  th« 
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squirrels  into  a  widemouthed  quart  jar  con- 
taining several  gotue  sponges  soaked  with 
Metrofane  (methoxyflourane) .  In  about  one 
to  two  minutes  a  squirrel  becomes  limp  and 
its  head  can  be  removed  from  the  ]ar.  It  can 
then  be  marked,  weighed  and  examined.  (For 
lurther  details  see  enclosed  manuscript  by 
Flyger,  Barkalow  and  Lustig.) 

ipifteen  gram  radio-transmitters  vHI  be 
placed  on  about  twenty  Individuals  and  re- 
moved after  two  to  four  weeks.  Only  indi- 
viduals which  are  regular  trap  visitors  will  be 
fitted  with  transmitters  and  no  more  than 
two  individuals  will  be  fitted  with  radios  at 
any  one  time.  In  the  past  another  student 
and  I  conducted  studies  on  gray  squirrels 
using  24  gram  collars.  There  were  no  mortali- 
ties and  a  paper  on  this  subject  has  been  sub- 
mitted to  the  Journal  of  Wildlife  Manage- 
ment. Since  then  the  weight  of  the  trans- 
mitters have  rednced  by  9  grams. 

A  stiidy  on  distribution,  habitat  utiliza- 
tion, abundance  and  management  1b  to  be 
conducted  by  myseU  together  with  the  Mary- 
land Wildlife  Administration  and  tbe  V£. 
Fish  and  WUdllfe  Service.  About  2,500  nest- 
ing boxes  are  being  placed  In  units  of  60  In 
selected  woodlands  within  tbe  range  of  the 
Delmarva  fox  squirrel.  These  boxes  will  be 
visited  twice  a  year  to  learn  where  fox  squir- 
rels occur  and  how  abundant  tbey  are  in 
various  habitat  types.  I  plan  to  mark  these 
animals  with  ear  tatoos  to  gather  data  on 
longevity,  movements  and  population  densl- 
tlee.  None  of  these  animals  will  be  outQtted 
with  radk)  collars  but  It  la  my  Intention  to 
take  thin  blood  smears  on  microscope  slides. 
(Ill)  The  pTirpoee  of  these  activities  is  to 
learn  the  hAbltat  requirements  of  Delmarva 
fox  squirrels  so  that  this  species  can  be  more 
effectively  managed  according  to  the  proce- 
dures outlined  in  the  Delmarva  Fox  Squirrel 
Recovery  Flan. 

(Iv)  At  the  termination  of  this  activity  all 
squirrels  wUl  continue  to  Uve  In  the  wild. 

The  situdy  of  Delmarva  fox  squlrr^  habitat 
utllieatlon  by  means  of  radio  telemetry  will 
continue  from  February  20, 1977,  to  February 
19,  1979.  The  ««r  tattoo  marking  will  con- 
tinue from  February  20,  1977,  to  beyond  De- 
cember 31.  1981.  However,  to  comply  with  re- 
strictions on  duration  of  permits  I  can  re- 
apply for  extension  ait  the  necessary  time. 

Documents  and  other  Information  sub- 
mitted in  connection  with  this  applica- 
tion are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service's  office  in  Room  512.  1717  H 
Street,  NW..  Washington,  D.C. 

Interested  persons  may  conmient  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (FWS/WPO). 
UJ3.  Fish  and  ^Hldllf  e  Service,  Washing- 
ton, D.C.  20240.  This  application  has  been 
assigned  PUe  Number  PRT  2-532-07; 
please  refer  to  this  number  when  submit- 
ting oranments.  All  relevant  comments 
received  by  February  18.  1977,  will  be 
considered. 

Dated:  January  14,  1977. 

DOHALD  G.  DONAHOO. 

Chief.  Permit  BraTtch,  Federal 
wmUfe  Permit  Office.   U.S. 
Fish  and  Wildlife  Service. 
[FBDoc.77-l«60FUed  l-18-77;«:45  am) 


ENDANGERED  SPECIES  PERMIT 
Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing application  for  a  permit  Is  deemed  to 
have  been  received  under  section  10  of 
the  Endangered  Species  Act  of  1973  (Pub. 
L.  93-205) . 

Applicant:  David  L.  Majors,  Roxite  1  Box 
57,  Stevensville,  Montana  59870. 

BuHNT  Fork  Game  Farm 
Stercnsrille,  Mont.  December  21    197C 

Director, 

US.  Fish  and  Wildhje  Scnirc. 

Washington,  D.C. 

Delak  Sib:  In  reference  to  your  leit*r  ADM 
T-02m  dated  December  10.  1976  tiie  following 


Information  Is  submitted.  The  shipping  con- 
tainers are  reinforced  wooden  crates  measur- 
ing 16"  z  ai"  Knd  la"  in  height.  These  are 
padded  with  foam  rubber  on  the  tc^  of  the 
crate  to  prevent  damage  to  tbe  birds  heads 
wUle  In  transit.  Tbe  crates  are  also  fitted 
with  food  and  water  containers  for  use  dur- 
ing transit.  These  crates  will  hold  either  one 
pair  or  one  bird  d^;>ending  upon  the  size  of 
the  pheasant  shipped.  AU  the  pheasants  that 
have  been  shipped  to  me  In  this  tyi>e  of  con- 
tainer have  arrived  in  excellent  condition. 

I  am  scheduled  to  be  in  western  Washing- 
ton in  the  first  week  in  February  1977.  1 
wotild  like  to  pick  up  some  of  the  pheasants 
.It  this  time  If  the  permit  is  Issued  prior  to 
ih'.s  date. 


Cordially  ycurs. 


Da  VXD  L.  Majors 


/W"'-' 
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KPAITMENT  0.  «llf  MTtllOl 

i.s.  mi  IM  «&ii.n  snru 

FEOERAL  nSM  AND  KUUFE 
UCENSE/TERIDTAmiCATIOII 


>■■,—  *»  t4fefi  m  MM«a«MW  tat  »AKt  p*tm.i  n  rr^mmti*^ 

Sarld  L.  Majors 
Rt.1,  Box  57  . 
Stevensville,  Kor.tar.a  5?670 

(40b)  777-;642 


«.  IF  -AFFtlCANT-  IS  All  IWC'VUXAU  CO*^.ITt  TMC  FIX.L3«MS 


n 


■TORT  0*  CkPunT  ktCOiSC 


H 


a.   BniC  OCKMIPTKM  or  ACTIVITY  FOA  mvfM  RCOUCSTfcD  .,CL*.M. 
0«  rCWAiT  II  MUIJUI. 

The  Interstate  ahlpBentt  to  m*,   of  those 
endangered  species  (pheasants),  as  lis  tec 
In  inolosurs  1,  for  proFa<;atlon  of  these 
species. 


QQim.  Qmio.  ci;"**  n**- 


OATC  or  BlflTM 

May  25,  1943 


HtKWT 

5  -e 


AMB 


CIO<T 

165 


COt-ONOU 

Bun 


(406)  545-J107"ext220i       534  44  26 34 


OCCUVATMN 

satMill  foresaa,  gea*  bird  breeder 


AMV  BUSVtClV  AGCNCT,  ON  MSTlTVlTIOMM.  AFFIUIATIOI  HAvmC 

TO  00  ViTH  TXe  WIU>klFC  TO  BC  COVC^EC  >V  THIS  UCCHSE.' PtW* T 


ft.  LOCATION  WHERE  PMOPC&tO  activity  IS  TC  W.  CONDUCTED 

Rt.  1,  l)ox  57 

Stevensville,  Montana  i^^0 

Interstate  shiptient,   to  ae,  at  thte 
above  address 


%  CCATlfiEO  CmEwK  CR  m>,£T  0««t.R  1,1  A^iMA*f«J  PAYABLE  TO 
THC  U.S.  riVl  ANC  HLOliCE  StRV.CE  CMCLOSEG  X  AMOUNT  OF 


b  IF  "APPLICANT-  tt  A  aullEaa,  COWPOMATioti.  »UBLiC  AiJ»rY 
OK  USTITunow.  COyLET«  TMC  FOCLBailHi  , 


tXPLAIN  TTPCONKVfCOr  aLSMIJ^  AbENCT.  9n  PSTiTVTiON 


MAME.  TlT\X.  AMO  MONE  NUuec*^  Of  Prtt.SlOO(T,  P^ptClPAL 

OTFiccn,  atcTOR.  iic. 


IF  "APf^LICANT*'  IS  * 
MCOnPOMATEO 


CJfiPCfiAT  ON,  INDICATE  S1ATC  M  l»IHX 


7.  DO  YOU  MCLO  ANY  CUWIENTLY  VAlJO  FEOENAL  FI»,  anc 
■ILOUFl  LlCEhSeOUPCWBTY  Q  *U  Zi -O 

W»2-143  Mf,  PRt  2-2,  6-PR-25« 


■.    If  HEO\^iR€D  eT  ANY  STATE  0«  FO 

>M1«  TMCM  AfWIOVAk  TO  C<MOUCT  TMC  ACTIVITY  TOW 

poafoit.1  3  YES  2]  •« 

Man  tana  Ga«e  I^ra  Fcrtit  f  111 


DATE 

Dee  1,  1976 


n.   CORAnON  NLEOED 

2  years 


IL  ATTACHMENTS.  TNC  SPECIFIC  .NFO#»*ATK>N  NEOUtNtO  »0«  TwC  TYPE  OF  uiCC^SC'PtWiiT  PCOuCSTtO  ,S««  39  Cf»  IJ.lJIilf 
ATTACmEO.  it  CONSTITUTES  AN  l»lTE«"AL  PART  OF  THIS  AFPLlCATKW.  LIST  SEC  TIONS  OF  SO  tfF  UNOt.R  »«>OI  ATTACiWti.- 
movlDEb 


Five  (5)  incl03-ar€3       50  CFB  17.:Za 


CEITiriUTIOI 

I  SEinV  CERTIFT  THKJ  I  HAVE  RfAO  AMO  All  FAMLUK  WTM  TME  RECDLATIOM  COHTAMCO  M  TITLE  91,  PAITT  ll  OF  TME  CODE  OF  F(Of  «AL 
REGULATMMS  ANO  thC  OTHEH  APPLICABLE  PAiJT^  M  SueCNAPTER  •  Of  CHA/>TEJ)  I  Of  TITLE  ■,  AHO  I  FUDTMCB  CTRTlfT  THAT  TME  BIFO». 
■ATNM  WSalTTEO  M  TMR  Af  fUCATHH/OII  A  UCENSC/PC«ST  IS  CBHfLETE  AMO  ACGMAIf  10  TMC  KST  Of  BT  IMOBLSCC  AMO  MUEF. 
I  UNOEnTANO  THAT  ANT  FALiE  STATE«/NT,liP>EBI  BAT  SUBJECT  BE  TO  THE  CRIBWAL  PEMALTIES  Of  H  U.i-C  KCI, 


SIGNATURE  KlMir 


SAVii)  i..  t'XJOiti 


I  OATC    ' 
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The  following  Is  a  list  of  the  endangered 
species  (pheasants)  which  I  deslr*  to  have 
ablpped  to  me  for  the  purpose  of  propaga- 
tion: 

1  pair  of  Brown  eared  pheasants  {Cross- 
optilon  mantchuricum) ,  1  pair  of  Mllcados 
yheaaants  (Syrmatictia  mikado),  2  pair  ot 
BUiot's  Pheasants  (Sprmaticus  ellioti)  from 
■r.  Jim  Chamberlain,  4850  Alcorn  Rd.,  Fal- 
lon, Nevada  89406  all  pheasants  1  year  old. 

1    pair   of   Elliots    Pheasant    (Syrmaticua 
etlioti),  1  pair  of  Bar-tailed  pheasants  (Syr- 
maticus   humUte),   and    1    pair   of   Mikados 
^  Flieasant  (Syrmaticu3  mikado)  from  Mr.  Ed 

Benliardt  P.O.  Box  189  Reardan,  Washing- 
ton 99029. 

1  pair  of  Elliot's  Pheasant  {Syrmaticus 
ellioti),  and  2  pair  of  Edward's  Pheasants 
(Lop/iura  edtoardsi)  from  Mr.  Chick  DriscoU, 
at9  Cowlitz  Drive,  Kelso.  Washington  98626. 
-1  pair  of  Brown-eared  Pheasants  (Cross- 
optUon  mantchuricum),  1  pair  of  Elliots 
Fbeasanta  {Syrmaticus  ellioti) ,  1  pair  of  Bar- 
tailed  Pheasants  {Syrmaticut  humiae),  and 
I  pair  of  Mikados  Pheasants  {Syrmaticus  mi- 
kado) from  Mr.  Warren  J.  Mack,  600  East 
Blver  Road,  Rochester,  N.Y.  14623. 

1  pair  of  Elliot's  Pheasants  {Syrmaticus 
etlioti)  from  Mr.  Dave  Rollins,  Altamont. 
Utah  84001. 

1  pair  of  Edward's  Pheasants  {Lophura 
eAtDordsi),  l  pair  of  Brown-eared  Pheasants 
(CTroMOpfilon  mantchuricum)  from  Mr. 
Charles  Kamm,  Rt.  1,  Box  87,  Courtland, 
Minn.  66021 

1  pair  of  EUiofs  Pheasants  {Syrmaticus 
aiioti) ,  1  pair  of  Mikados  Pheasants  {Syrma- 
Ucu»  mikado) ,  and  2  pair  of  Edward's  Pheas- 
ants {Lophura  edtoardsi)  from  Mr.  Bert  Ros- 
anbaum.  3411  So.  90th  street,  Tacoma,  Wash- 
ington 98409. 

1  pair  of  Elliots  Pheasants  {Syrmaticus 
tilioti)  and  2  pair  of  Edward's  Pheasants 
(JLophura  edwardsi) ,  and  1  pair  of  Bar-tailed 
Pheasants  {Syrmatictu  humiae)  from  Mr. 
Jerry  McRoberts,  Qurley,  Nebraska  69141. 

a  pair  of  White  Eared  Pheasants  {Cross- 
aptiUm  crossopUlon)  from  Mr.  Charles 
SiTeUe,  41  Weetciur  Drive,  Dlx  Hills,  liong 
Island,  N.Y.  11746. 

The  following  information  Is  submitted  as 
Indoeures  as  required  by  60  CPR  17 

17.33a(l)  provided  above. 

17.22a(2)  the  above  will  all  be  captive  born 
birds. 

17.22a(3)  All  of  the  above  pheasants  will  be 
purchased  as  captive  bom  stock,  thus  there 
will  be  no  death  or  removal  from  the  wUd 
of  any  of  the  above. 

17.2aa(4)  All  of  the  above  pheasants  will 
be  birds  bom  In  the  United  States  of  America. 

17.2aa(5)  All  of  the  above  pheasants  will 
be  kept  at  Stevensvllle,  Montana  59870. 

17.a2a(6)  (I) — Inclosure  2. 

17.2aa(6)  (11)— Inclosure  3. 

17.22a(6)  (111)— Inclosure  4. 

17iiaa(6)(lv)— All  of  the  above  will  be 
tfiiimed  via  air  in  containers  approved  by  the 
eairter.  that  provide  for  the  protection  and 
Mfe  delivery  of  the  birds. 

17.aaa(e)  (v) — inclosure  5. 

17.2aa(7)— None.  I  can  not  legally  acquire 
the  above  pheasants  without  the  issuance  of 
the  pennlt  I  am  applying  fort 

17.22a(8)  (1) — ^The  Interstate  shipment,  to 
me,  of  the  above  Usted,  captive  born  pheas- 
ants. 

17.23(8)  (11) — ^The  above  will  be  purchased 
and  shipped  to  me.  via  air.  for  the  propaga- 
tion of  that  q>ecles. 

I7.2aa(8)  (ill) — ^The  above  pheasants  will 
be  used  for  the  enhancement  of  that  species 
thru  captive  propagation. 

17.a2a(8)(lv) — ^I  do  not  plan  to  terminate 
my  actlTltlefl  in  ralaln«  birds.  If  such  oocur- 
•nce  should  ever  happen  tt  would  be  In  ac- 
trnrtlftwoo  with  any  applicable  federal  or  state 
f<mil>tkini 


NOTICES 


An  8'  by  16«  peas. 


.-Tn*  above  ore  con'struotcd  as  follows:  nidea  '  18"*  plywood",  24"  of  1", poultry  rs 
48"  of  2"  poultry  ncttinsj  top  -  entirely  covcri.1  with  2"  poultry  nettirif.  24"  of 
V*  poultry  netting  burried  caround  outside  of  peno.  •  ■  '  •'— j  ;■•:  \  '  ■  •  -  - 
;  ■  ;     .  •     I     •     '     ••    .  •   .     •     .     .  ;'•■■:■ 

•.  v.-  . 

«  /-    ••• 


I     S 


Inclosure  2 

I  also  have  16'  by  16'  pens  and  16'  by  32' 
pens  with  the  same  construction.  As  of  this 
date  I  have  the  following  pens:  T«centy  8'  by 
16';  thirteen  16'  by  16';  four  16'  by -32'. 

Of  the  16'  by  16'  pens,  eight  havd^  an  at- 
tached 8'  by  16'  totally  enclosed  building  at-| 
tached.  One  40'  by  60'  pen  with  top  over  »i 
ao*  by  26'  pond  for  my  omagiental  ;water- 
fowl.  Eight  16'  by  80'  pens  andonTB*'  by  80' 
knd  one  80'  by  80'  pen  for  Rlngneck  pheas- 
ants. 

INOIOSURE  3 

I  have  the  following  related  experience: 
BS  In  WUdllfe  Technology  (University  of 
Montana.  June  1965),  I  have  always  had  a 
keen  Interest  In  raising  and  propagating 
ducks,  geese,  and  pheasants.  This  past  year 
(1974)  I  was  finally  able  to  purchase  20  acres 
Where  I  now  reside,  which  enabled  me  to 
start  actually  raising  the  birds.  I  have  the 
advice  and  help  of  my  father-in-law,  Mr. 
Virgil  Flte,  who  has  been  engaged  In  raising 
pheasants  and  other  birds  for  the  past  30+ 
years.  I  am  a  member  of  the  American  Oame 
Bird  Breeders  Cooperative  Federation  whose 
purpose  is  to  "estcUSIIsh  and  preserve  the 
game  birds  of  the  world  In  captivity  In  their 
pure  forma." 


Inclosure  4 

I  am  wiUing  to  participate  in  a  coopera- 
tive breeding  program  and  to  maintain  such 
records  as  are  necessary  to  insure  the  pres- 
ervation of  the  species  listed  in  Inclosure  1. 

Inclosure  5 

Summary  of  Mortalities 

1  Reeves  pheasant — died  of  unknown 
causee.  This  cock  was  purchased  during  the 
moulting  period  and  turned  out  to  be  a  very 
poor  specimen,  which  died  later  In  the  fall. 
I  had  an  excellent  hatch  of  Reeves  this  past 
Spring  and  I  am.  in  the  process  of  selling  my 
surplus  stock. 

2  Yellow  Golden  Pheasants — killed  by  a 
skunk.  These  birds  were  killed  prior  to  the 
time  I  buried  the  I*'  poultry  netting  around 
my  pens.  Since  that  time  I  have  not  lost  any 
birds  to  skunks. 

Documents  and  other  information 
submitted  in  connection  with  this  appli- 
cation are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service's  office  in  Room  512,  1717  H 
Street  NW.,  Washington,  D.C. 

Interested  persona  may  'comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
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triplicate,  to  the  Director  (PWS/WPO), 
U.S.  Fish  and  Wildlife  Service,  Washing- 
ton, D.C.  20240.  This  appUcation  has 
been  assigned  Pile  Number  PRT  2-4M- 
07;  please  refer  to  this  number  when 
submitting  comments.  All  relevant  com- 
ments received  by  Februar\-  18.  1977  win 
be  considered. 
Dated:  January  14,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch.  Federal 
Wildlife   Permit   Office.    U.S. 
Fish  and  "Wildlife  Service. 
IFR  Doc.77-1657  PUed  1-18-77:8:45  am  ] 


ENDANGERED  SPEOES  PERMIT 
R«c«lpl  of  Application 

Notice  Is  hereby  given  that  the  follow- 
ing application  left  a  permit  Is  deemed 
to  have  been  received  imder  section  10 
of  the  Endangered  Species  Act  of  1973 
fPub.L.  93-205). 

Applicant:  New  Tork  Zoological  Society. 
185th  Street  and  Southern  Blvd  ,  Bronx.  New 
York  10460. 


DEPARTMENT  OF  THE  IHTERIOR 
i.s.  nvk  m  viLDiifi  SEivict 

FEOERUnSHANDWILOLlFE 
UCENSE/TERMTAPPUCATUN 


*  *<»I.IC»NT.  I(..r.  c«»/M>  •<*.••  •W>ta»  ■••««  •/  ,aAn 


Hew  York  Zoological  Society 
185th  Street  fi  Southern  Blvd. 
Bronx,  Hew  York  10460 
212-220-5100 


4,  W  -AmjCAMf-  M  AH  MOIVIDUAt.  COM^JTI  TMt  roLLOWINO: 


QiM,  Dim.  Qwss  Hms. 


'■imx 


WWME  mwacfi  aHcnc  DuPLOino 


HCIGMT 


colohmair 


couoR  rrc& 


SSCtlL  SECUnTV  NUHKCn 


AMY  auUNeSS.  ACCMCT.  on  INSTITUTIOMALAFFILIATjON  ha  vino 
TO  BO  WTH  TMC  WILOUFE  TO  ItCOySSCD  BT  TXFS  LlCCNSE/^eXMIT 


t.  LOCATION  KHCRE  PSOPOSEO  ACTIVITY  II  TO  BC  COXOUC-tO 

New  YorH  Zoological  Park 
185th  St.  fi  Southern  Blvd. 
Bronx,  New  York  10460 


t.  ciRTiFito  Check  or  i««ct  oroer  hi  wwiut/«>  ravab.e  to 

•n«  U.l.  FISH  AND  WILOUFE  SERVICE  ENCLOSED  M  AMOUNT  OF 


Om«  mo.  «<!»» 


.  AR^LtCATlON  FOR  II^^km*  ••«,  ^t 
Ri^ORT  OR  EXPORT  UCEMSC 


D- 


□' 


■  BRIEF  oesCRiRTiOM  OF  ACvfTv  FOR  RN;CM  RCOUESTEO  UCCNSC 
on  RCWMT  IS  REEOCO. 

Itie  New  York  Zoological  Society  seeks 
permission  to  purchase  and  transport 
Interstate  an  endangered  •'pecies, 
barasingha  (Cervus  d.  dnvauceli)  — 
2  males,  and  6  females  from  the  YO 
Ranch,  Moiintain  Hone,  Texas  78058 
to  the  New  York  Zoological  Park, 
Bronx,  New  York  10460. 


X  IF  "APR\,ICANT"  ts  A  BUSIRCM.  CORPORA  Trot*.  Public  AGEMCr. 
OR  R«STITUTIQM.  COi^LeTm  T>«  FOLLORIMO; 

CAPVAIH  TTPE  OR  KIMO  OF  BUSmESS.  AeCNCT.  OR  INSTlTUTlOH 

Zoological  Park. 


HAIiC.  TITLE.  ARO  RHONE  NUV8ER  OF  PRESiOCRT,  Pf^NORAL, 

crncEB.  einECTon,  etc. 

William  a.    ronway.    General   Direct-.or 

IV  —APPi.irA.rr..  i«  A  r  i'i.mi    .1,1         .^k.^.  •_  ••.  ••  ...  ... 


"  "APPLICAMT'  IS  A  CORPORATION.  INDICATE  STATE  IN  WtlC>1 

jwcowomTEo 
New  York 


T.  00  TOU  HOLD  AMY  CURRENTLY  VALID  FEDERAL  FIB,  AND 
WlkOUFX  LICENSE  OR  PEIWITT  jQ  Yl»  Q  HO 

PRT  2.577  NY   J :/^;.-.';^ 


*.  IF  REOUIREO  BY  ANY  STATE  OR  FOROSN  OOVEWMENT.  00  YOg 
HAVE  THEIR  APPnoVAL  TO  CONDUCT  TMC  ACTIVITY  YOU 

'"OPosEf  CD  YO  31  NO" 

<W»««.  Hi  ImimSttimi  am^ irf  tl  liii»i.i«) 

N.Y.  State  Hams  Act  —  application  Ipr 
state  permit  being  made  concurrently; 
issuance  dependent  upon  USDI  permit 


10.  CeSIREO  EFFECTIVE 
BATE 


1  February  1977   Six  months 


II.  DURATION  NEEDED 


II.  ATTACHMENTS.  THE  SPECIFIC  1HF0W4AT10N  REOuiRED  FOR  THE  TYPE  OF  LlCtsiE,  PEIB.IT  PEOuESTEO  (9n  St  Cr(  I]  ;;<t„MUS''  K 
ATTACMED.  IT  CexSTITUTES  AN  INTEORAL  PART  OF  THIS  APPLICATION.  UST  SEC'iONJ  OF  H  CFM  ONOER  RHICH  «TT»CH«>TS  »st 


50   CFR  17.22 


CERTIFICATION 

L!S!f!I,r^r'r^  V'tW^^^^S^'^  '"^  '•  ^*''"-'*»  »'™  '"'E  HECOLATIONS  COnT»:nEO  In  title  ».  HKT  H.  Of  THE  fOOE  CF  FE6f,il 
MCUtATIONS  AND  THE  OTHER  APPLICABLE  PARTS  IN  lUKHAPTER  B  OF  CHAPTER  I  OF  TITLE  50   AMD  I  FURTMEII  CERTIFT  THAT  THE  WFOB 

I  UHOMtTAHD  TH<T  AW  FALSE  STATEHEMT  HtatlH  MAT  SUBJECT  BE  TO  THE  CRIAINAL  PENALTIES  OF  II  U.S.C  lOCl.  "cutr. 


oology 


13  Decerfcer  1976 


New  York  Zoolocicai,  Society,  New 
York  Zoological  Park,  Neva  York 
Aquarium,  Center  for  Field  Biology 
and  Conservation,  Osbom  Labora- 
tories of  Marine  Sciences.  Bronx  Zoo, 
Bronx.  New  York. 

Attachments  as  required  to  New  York  Zoo- 
logical Society  permit  application  60  CFR 
17.3a. 


U)  The  common  and  sclentlflc  names  of 
the  species  sought  to  be  covered  by  the  per- 
mit as  well  as  the  niunber.  age.  and  sex  of 
such  species,  and  the  activity  sought  to  b« 
authorized  (such  as  taking,  exporting,  selling 
m  interstate  commerce,  etc.) : 

The  New  York  Zoological  Society  hereby 
requests  permission  to  purchase  and  trans- 
port Interstate  3.8  ( =3  males  and  6  females) 
captive-born  barasingha    (Cert^s  duvaw!eU 


duvauceli)_  The  ages  of  the  specimens  are  as 
follows: 

Males— 1  born  1973;  1  born  1974. 
Females— I  bom  1971;    l  born  1972.  2  born 
1974;  2  bom  1976. 

<3)  A  Statement  as  to  whether,  at  the  time 
of  application,  the  wildlife  sought  to  be  cov- 
ered by  the  i>ermlt  (1)  Is  stiU  In  the  wild. 
(11)  has  already  been  removed  from  the  wild, 
or  (111)  was  bom  In  captlvtty; 

TTie  2.6  bsu-asingha  were  bom  bi  captivity. 

(3)  A  resume  of  the  applicant's  attempts 
to  obtain  the  wildlife  sought  to  be  covered 
by  the  permit  In  a  manner  which  would  not 
cause  the  death  or  removal  from  the  wUd  of 
such  wildlife: 

The  2.6  barasingha  are  captive-born,  and 
represent  no  removal  of  wild  stock  of  the 
spyecles. 

(4)  If  the  wildlife  sought  to  be  covered 
by  the  permit  has  already  been  removed  from 
the  wild,  the  country  and  place  where  such 
removal  occurred;  if  the  wildlife  sought  to 
be  covered  by  the  permit  was  raised  In  cap- 
tivity, the  country  and  place  where  such 
wildlife  was  bom : 

The  2.6  barasingha  were  born  at  the  YO 
Ranch.  Mountain  Home.  Texas  78066.  The 
specimens  are  presently  located  at  the  VO 
Ranch. 

(6)  A  complete  description  and  address  of 
the  institution  or  other  facility  where  the 
wildlife  sought  to  be  covered  by  the  permit 
will  be  used,  dlq>Uyed  or  mslntalned: 

The  2.0  barasingha  will  be  'maintained  at 
the  New  York  Zoological  Pai^.  186tb  Street 
&  Southern  Blvd.,  Bronx,  New  York  104<IC. 

(61)  A  complete  descrtptton.  Including 
pbotogr<4>hs  or  diagrams.  o<  the  area  and 
facilities  where  such  wildlife  will  be  housed 
and  cared  for: 

The  New  York  Zocdogioal  Society  seeks  to 
est&blish  a  major  propagaOng  population  of 
barasingha  as  a  contribution  towards  the 
long-term  survival  of  t2ie  spedee  and  as  an 
educattonal  exhibit  la  Its  forthcoming  f«rty- 
acre  "WILD  ASLA"  exhibit  within  the  Bronx 
Zoo.  The  Society  seeks  to  emfdoy  barasingha 
displays  and  propagating  facUHies  as  a  force 
to  arouse  interest  in  the  pU^t  of  vantehing 
species  and  as  a  nteans  to  raise  the  envlix>n- 
mental  awareness  ot  the  2.6  mUUon  soo-goers 
who  visit  each  year. 

PerDEtanent  off-exhlblt  quarters  consist  of 
a  series  of  eight  Urge  oomOs— approximate 
measurements  follow:  S  oorrals,  some  76'x 
100'  each:  1  corral  some  76'x76';  1  corral 
scmie  60'xl00';  1  omjal  sonoie  60'x60';  and  1 
corral  some  76'xlBa\Aii  ooirals  are  equipped 
with  open-fronted  bams  that  will  be  used 
nighUy.  In  addition.  Vtxre  are  six  Isolation 
pens  with  bams.  The  exhibit  consists  of  both 
grassy  and  f<»«eted  areas  much  like  the  nat- 
ural habitat  of  barasingha.  it  measures  some 
260  X  1000  feet.  AttMhed.  please  find  a  draw- 
ing of  the  management  faclUtles  and  exhibit 
for  this  species. 

The  barasingha  will  be  exhlbltM  dally  for 
eight  or  mne  months  each  year,  as  weather 
permits.  They  will  return  each  evening  to 
non -exhibit  herd  oorrals  where  they  will  be 
fed  and  their  health  and  b^avlor  closely 
observed.  Isolation  pens  are  avaUabl«4sho\Ud 
they  become  necessary  for  male  separation, 
animals  undergoing  therapy,  we«Lnlng,  crat- 
ing, or  any  other  reason. 

The  diet  will  consist  of  Purina  D.  &  H. 
grain  ration,  timothy  and  alfalfa  hay.  hydro- 
ponlcally  grown  oat  and  rye  grass,  with  salt 
block  and  water  always  available  and  pas- 
ture. 

(6il)  A  brief  resume  of  the  technical  ex- 
pertise of  the  persons  who  will  care  for  such 
wildlife  including  any  experience  the  ap- 
plicant or  his  personnel  have  hAd  In  raising, 
caring  for,  and  propagating  similar  wildlife, 
OT  any  closely  related  wildlife: 
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In  th«  past,  b«r»slncl>*  bftve  been  main- 
tained moet  suocMBfuUy  at  the  tfmw  Tork 
Zodoglc&l  Park.  StarUng  wltti  a  trio  In  1904. 
a  total  of  122  young  were  bom  at  tta«  Bronx 
Zoo  during  the  period  1904-1964.  Only  one 
additional  animal  from  outside  the  park,  a 
male  in  1948,  was  added  to  this  herd,  llie 
last  of  the  spedmens  died  In  August  ot  1986. 
CkikDdaU  (1984)  noted  that  barasingha  are 
tkorougfaly  hardy  in  the  New  Tork  City  cU- 
mate  and  use  the  provided  shelters  only 
occasionally. 

Baraslngha  at  the  Bronx  Zoo  will  receive 
direct  care  from  keepers  exceptionally  ex- 
perienced with  a  variety  of  hoofed  animals, 
under  the  supervision  of  Curator  of  Mam- 
malogy, James  G.  Doherty.  The  staff  of  the 
Department  of  Mammalogy  has  bad  a  long- 
standing commitment  to  conservation  and 
tke  ei4>tlve-breedlng  of  endangered  species 
as  evidenced  by  long-term  breeding  pro- 
grams for  many  species.  Including  the  en- 
ilainmiil  Siberian  tigers,  snow  let^iards, 
Mongolian  wild  horse,  Pere  David  deer  and 
iMaeat.  Tbeoe  programs  are  in  the  process  of 
espanakm  as  herds  Increase  and  other  pro- 
gimms  are  being  developed.  The  number  of 
Ins  endangered  species  exhibited  Is  being  re- 
dnoed  to  accommodate  the  expansion  of  the 
saceeesful  breeding  programs  for  rare  or  van- 
Utilng  species.  The  Society's  total  collection 
has  been  reduced  from  1.000  species  to  675 
■pseiea  In  the  past  eight  years  while  the 
number  of  specimens  has  remained  at  3300. 
Cumeuta  vljf*  of  Curator  of  Mammalogy 
Jamas  O.  Doherty;  Assistant  Curat<M-  of 
Maininalngy  Mark  C.  MacNamara;  Vetertnar- 
laaa  Eknll  P.  Dolenaek.  Raymond  L.  Ddter, 
and  Alan  Belson  are  attached.  A  list  of  oon- 
awltaats  In  animal  management  and  medl- 
dUM  Is  also  attached. 

The  animals  will  be  monitored  as  needed  by 
'ttae  staff  of  the  Society's  Animal  Health  De- 
partment, under  Dr.  Dolenaek.  resident 
wtatiMrlan:  Dr.  Delter.  aaatotant  veterlnar- 
lui;  and  thetr  coosultants  In  varioos  apeelal- 
tlas  (sse  attached  list) .  Ea<Hi  animal  wUl  be 
tuberciilln-tested  and  given  a  complete 
liaalth  check  upon  arrival  at  the  Bronx  Zoo. 
Tbm  Bodetyfe  animal  hospital  has  excellent 
fheillttas  for  pathology  Investigations  and 
necropsies.  Parasite  counts  will  be  contlnu- 
mxtlj  monitored  and  treated  as  drcum- 
staooes  Indicate. 

(•01)  A  statement  of  the  applicant's  wUl- 
lagpsss  to  parttctpate  in  a  cooperative  breed- 
lag  Itragram  and  to  maintain  or  contribute 
data  t*  a  atudbook: 

The  history  ot  the  Kaw  Tork  Zoological 
aoGtaCy.  back  to  the  days  when  Mson  horn 
irnlisd  la  the  Bronx  Zoo  were  shipped 
to  stock  the  national  bison  ranges  tn 
Montana  and  Snuth  Dakota.  U 
Mak  la  ■lamplM  oT  partMpatton  and  coop- 
«tth  othsr  iBsUtuttons  whsra  brssd- 
agnms  are  working  to  save  species 
estlactloa.  Batov  is  a  list  shoving  tbe 
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mammalian  apedi* 
Bronx  Zoo  to  oth^r 
propagation 

0,1 
liO 

aj 

IJO 

li 

2,1 

oa 

IJO 
0.1 

oa 

0.1 
02 

oa 

IJO 
13. 
2.7 
3.5 
1)0 
10 
2J 
1.1 


now  on  locm  from  the 

Institutions  for  captlve- 
puipd|ses: 

Matschle's  tree  kangaroo. 

Black  lemur. 

Ring-tailed  lemur. 

Common  marmoset. 

Mandrill. 

Bornean  orang-utan. 

Sumatran  orang-utan. 

Lowland  gorilla. 

Mountain  gorilla. 

Madagascar  ring-tailed  mongoose. 

Flat-headed  cat. 

Siberian  tiger. 

African  elephant. 

Black  rhinoceros. 

Square-lipped  rhinoceros. 

Pere  David  deer. 

Brow-antlered  deer. 

Roosevelt  elk. 

Okapl. 

Eland. 

Takln. 


The  New  Tork  Zoological  Society  has  al- 
ways encouraged  studbooks  and  has  con- 
tributed where  possible.  Tbe  New  Tork 
zoological  Society  Is  an  active  contributor 
te  the  following  studbooks: 

Pigmy  hippopotamus,  Pere  David  deer. 
Rhinoceros,  Wlsent,  Mongolian  wild  horse. 
Wild  canlds,  Siberian  tiger,  Snow  leopard, 
Gorillas,  Orang-utan,  Okapl,  Oaur. 

Although  representatives  are  no  longer  in 
the  collection,  we  have  participated  in  tbe 
following  studbooks  In  the  past: 

Anoa  and  oryx,  Wanderoo,  Cheetah,  Woolly 
tapir.  Golden  lion  marmoeet.  Vicugna. 

We  have  completed  surveys  in  preparation 
tifr  studbooks  on  the  following: 

Clouded  leopard,  Siberian  Ibex,  Rare 
leopard  subspecies. 

The  New  Tork  Zoological  Society  Is  a  vol- 
untary paid  member  of  tbe  USDI  and 
AAZPA  supported  International  Bpeclea  In- 
ventory System  (ISIS).  The  Society  was  one 
or  tbe  first  aoologlcal  organizations  to  stress 
tbe  need  for  an  ISIS-type  of  International 
computerized  census  and  studbook  of  living 
zoo  collections.  NTZS  would  cooperate  II  a 
studbook  were  developed  for  baraslngha, 

(61v)  A  detailed  deecriptlon  of  tbe  type, 
sJJEe  and  construction  of  all  oontatnen  Into 
wlilch  such  wildlife  will  be  placed  during 
tntnsportatloa  or  temporary  storage.  If  any. 
and  of  the  arrangeanents  for  feeding,  water- 
lag,  and  otherwise  oaring  for  such  wildlife 
during  that  perted: 

Shipment  wU  be  made  directly  from. 
Mountain  Home.  Texas  to  New  Tork  by  tm^ 
and  effected  by  professtonal  animal  trana- 
portere.  Crates  will  alkrw  for  size  and  poatunU 
adjustment  of  the  *n»»ir**i«  and  tor  proper 
cleaning,  feeding  and  watering  In  transttw 

(6v)  py>r  the  5  years  preceding  the  date  of 
.tbla  application  provide  a  detailed  descrip- 


tion of  all  mortaUtles  involving  the  spedes 
covered  In  the  application  and  held  by  tte 

applicant.  If  any  (or  any  other  wUdllfe  of 
tbe  same  genus  or  family  held  by  tiM  ^>pU- 
cant) ,  including  the  cauaee  of  such  mortaa- 
ties  and  the  steps  taken  to  avoid  or  decrease 
such  mortaUtlee. 

Baraslngha  have  not  been  maintained  at 
the  New  York  Zoological  Park  since  1965.  At- 
tached Is  a  summary  of  births  and  deaths  in 
the  genus  Cervua  (at  the  New  York  Zoologi- 
cal Park  this  Includes  Pormosan  slka  deer 
and  Roosevelt  elk)  in  the  years  1971-1975. 

Half  of  the  mortalities  were  newborn  or 
very  young  fawns.  The  necropsy  findings  re- 
flect normal  mortality  in  newborn  due  to 
failure  to  nurse  or  due  to  rejectlc«i  by  the 
mother.  Other  mortalities  included  super- 
annuated animals,  and  trauma  among  males 
during  the  rut. 

Upon  completion  of  the  new  exhibit  area 
m  WILD  ASIA,  the  Pormosan  sika  deer  herd 
wUl  be  moved  to  a  new,  larger  area  which  will 
reduce  aocdal  stress.  Through  oin-  records  we 
are  attempting  to  Identify  the  females  not 
rearing  their  young. 

Attached  necrospsy  reports  covering  the 
past  five  years. 

(7)  Copies  of  the  contracts  and  agreements 
pursuant  to  which  the  activities  sought  to  be 
authorized  by  the  permit  will  be  carried  out; 
such  coptee  must  identify  all  persons  who 
will  engage  in  the  activities  sought  to  be 
authorized,  and  must  also  give  the  dates  for 
such  activities: 

Attached.^ 

(8)  A  fun  statement  of  the  reasons  why 
the  applicant  Is-  Jusptlfled  in  obtaining  the 
permit : 

The  New  York  Zoological  Sbclety  has  a 
long-term  commitment  to  wUdlUTe  conserva- 
tion. The  financial  sxipport  of  the  New  Tork 
Zoological  Society  is  sufficient  to  assure  the 
continuity  of  its  conservation  and  propaga- 
tion activities  (see  attached  anniial  report) . 

The  New  Tork  Zoological  Society  guaran- 
tees that  the  propagation  of  the  baraslngha 
is  a  long-term  commitment  of  its  staff.  Our 
husbandry  and  facilities  will  be  updated  as 
our  knowledge  of  baraslngha  Improves.  Even 
so.  If  for  some  reason  It  became  necessary 
to  terminate  our  efforts,  we  would  Imme- 
diately make  oiu*  baraslngha  available  to  a 
zoological  institution  which  would  continue 
this  prograxn. 

Attachments 

1.  Births  and  deaths  in  genus  Cervus  in 
New  Tork  Zoological  Park  1971-1975. 

a.  Drawing  of  animal  management  facili- 
ties, WILD  ASIA.  New  Toik  Zoological  Paric. 

3.  Curricula  vttae  for  curatorial  hnd  ani- 
mal medical  staff. 

4.  List  of  New  Tork  Zoological  Society  ani- 
mal medical  ootisultants. 

5.  New  Tork  Zoological  Society  annual 
report. 
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Documents  and  other  information  sub- 
mitted in  connection  with  this  applica- 
tion are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service's  office  in  Room  612,  1717  H 
Street,  N.W.,  Wtishlngton,  D.C. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (PWS/WPO) , 
VB.  Fish  and  Wildlife  Service,  Washing- 
ton, D.C.  20240.  This  application  has 


been  assigned  File  Number  PRT  2-^62- 
07;  please  refer  to  this  number  when 
submitting  comments.  All  relevant  com- 
ments received  within  30  days  of  tbe 
date  of  publication  will  be  considered. 
Dated:  January  14,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch,  Federal 
Wildlife  Permit  Office,  Fish 
and  Wildlife  Service. 

IPR  Doc.r7-1669  rata  l-18-77;8:45  am] 
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ENDANGERED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  Is  hereby  given  that  the  fol- 
lowing application  for  a  permit  Is  deemed 


NOTICES 

to  have  been  received  under  section  10 
of  the  Endangered  Species  Act  of  1973 
(Pub.  L.  93-205). 

Appttcant:    Charles    Slvelle.    49    Westcltff 
Drive,  DU  Hills.  New  York  11746. 


KPASTMEMT  Of  THE  INTniOR 
I.S.  FISH  AU  iiiDurc  U niCE 

^^^^'     UCEHSE/PaWTAPPUCATlOII 


^"■••••.  H^^l.  •*  *«»f»l»li««  far  vftic*  ^afsK  n  r«f««»r«4 

Charles  Sivelle 
41  Westcliff  Drive 
Dix  Hills,  N.Y.  117^6 
516-423-61^6 


&  w^wuCMtr-  a  AM  moiviou«t_  coMi>i.eTC  txc  rouLonNOs 


3l«i.  D""*-   n>"»>  □ «». 


9-24-18 


5'11" 


CO(_OMHAm 

Brovm 


190  lbs 


Blue 


•^:::423-^4"^"^'°  l^^'^r-^STT 


OMB  NO.  42-ni«T0 


»•   APPi,iCATiO»l  FC«»  riiitfic«(«  M)tr  «!•/ 


El 


iwom  on  exKjRT  i  icensc 


D' 


2.  ftRitF  oescRiPTiOM  or  activity  ron 


-w.T.jHKoto.  To  export  4  Edwards 


hens  (Lophura  edwardsi)  '76  hatc^. 
purpose  to  provide  new  blood  for 
propagation,  &  enhancement  of  the 
species  in  Europe,  as  a  gift  to 
the  World  Pheasant  Association. 
Recipient  will  be  T.  Winstanley, 
10,  Reedings  Road,  Barrowby, 
Grantham,  Lines,  England 


&.  IF'-APPUICANT"  is  a  BUSlSgS5.   CORPORATION.  PUgi_lC  ^OSMCT 
Om  INtTITUTiON.  COMPLETE  THE  FOI.I.OOINC;  . 


Manufacturer 


tfr  mitmtsai.  AesMv.  ow  iNirirvTriONAi.  affiliation  having 

TO  OO  BITH  TMC  mmtlFe  TO  BtCOvEWO  ■»  THIS  UCEJ.SE.  PeJ»«T 


None 


t  LOCATION  »1ERE  PROPOSED  AcnviTT  IS  TO  St  CONOuCIEO 

Export  from  New  York  City 
to  EnglsLnd 


iCAPLjAin  TTPE  0«  kino  of  auStNESS,  «JE.SCY,  OR  I 


n.a. 


^*i»E.  TITLE.  ANO  PHONE  NUMa£fl  OF  PRESOENT    PRiNQPAU 
OFFICER.  D1RECTON.  ETC 

n.a. 


IF -APPLICANT"  IS  A  CORPORATION.  MOICATE  STATC  IN  KMICH 
(NCORPORATeO 

n.a. 


7.  so  vex;  >mj>  ant  cuiWENn.rvAi.io  feceral  fis<  and 

•riLOUFE  UCENSe  OR  P«J»«Tr  (3Tts         □  •« 

nt  fM.  Ittt  ftcMM  w  pmml  anmhmn) 

PRT  8  3O6-C,   5-PR-1084 
ES-68 


•  OWTiriEO  CMECK  OR  UONCy  ONOER  (,l  wriic.tl.l  PAYABLE  TO 

—^•tl  «•<  AM)  m.ouFE  senvicE  enclosed  m  a»iount  oi» 


,  Wo  fee  required 


1.   ir  REQUIRED  BY  ANT  STATE  OR  FORB(0«  OOvei»lME«T.  00  TOU 
NAVE  THEIR  APPROVAL  TO  CONDUCT  THE  ACTIVITY  TOU 

'«»«'«'  yo-^       G  NO 

9t  f»,  h9l  imria4ictiaa»  •m4  iff*  »/  i/acvmmat 

Necessary  Import  Number  to  be 
supplied  by  Importer 


IB.  BESiRED  EFFECTIVE 
OATE 

Art  once 


II.  OUnATiON  NEcoeo 

3  months 


«TT»0<Ea 


ITS.   THE  SPECIFIC  l<«F0».A'lON  REOUIRCO  FOR  THE  TT#E  OP  LICENSE,  ME*<,T  HE5ut5TEO  ,  Sc.  St  Cfl  I)  lam  Mus-  se 
IT  CONJTlTUTES  AN  WTECRAL  PAUT  OF  THIS  APPUCATION.  U»T  SECTIONS  OF  30  CFR  ,NOE«  mi,CH  ATTACwieN  TS  Aflg 


Attachment 


CEITIFICATBX 

■.^--iriS^fl  J^ilUi^^H*'  **  *■  ^*«IUM  WtTO  IKE  KeULA-nONS  CONTAINED  IN  TITLE  SO   PART  IJ  OF  WC  COOg  Of  FED? HAL 

■SSi5lII«T;iTjyi.VTh?V..!?^/*i*Ai'^^*'*' '**»''  *  CDnrLEtE  *no  accurate  to  the  best  of  Mr  knowlcdce  mm  belief 

W— ^WTMWTWAT  A*«T  f  AtlE  STATElkEMT  HBREIH  MAT  SiUFrT  mr  m  tsc  roLiMAi    oc.!  t,»<  ««  i  ..  ,  -    ..Jv^^^""*  """  ocLlcr. 
■OHUUIK  (iaaU 


KT  FAHEJTATEnEMT  M^Um  MAT  iUajEC 


majECT  »e  TO  TtE  OMMIMAI.  penalties  of  U  U.S.C  1091. 


OATI 


11-.30-76 


MfMfftl.fA 


I  Charles  Sivelle. 

41  Westclift  Dr., 
Dix  Hills,  N.Y.,  December  2,  1976. 

XXXECTOR   (PWS), 
VJS.  Fish  and  Wildlife  Service, 
PjO.  Box  19183, 
Waahington.  D.C.  20036. 

IJe*«  Sir:  The  undersigned  hereby  applies 
for  ui  Endangered  Species  Permit  nnder  Sec- 
tion 10(a)  of  the  Endangerwl  ^>ecle«  Act  oC 
ia7S.  The  following  information  Is  submitted 


pursuant  to  paragraph  17.22  of  Volume  40, 
No.  188  of  the  Federal  Register. 

Kequest  Is  made  for  a  permit  to  export  4 
feknale  Edwards  pheasants  {Lophura  edward- 
si) 1976  hatch,  as  a  gift  for  the  purpose  of 
piDvlding  new  blood  for  propagation  and  en- 
hancement of  the  speclea  In  Euroi>e.  The 
specimens  raferred  to  were  propagated  In  the 
aitarles  of  the  undersigned  at  41  Westcliff 
Drive.  Dlx  Hllte.  N.T..  11748  during  1978. 

Mr.  Winstanley  la  one  of  the  foremoet 
piopagators  of  rare  pheasants  In  England. 


He  has  successfully  raised  quantities  of  Ed- 
wards pheasants  {Lophura  edwardai)  and 
other  rare  pheasants  during  the  last  12  years. 
His  pheasant  aviaries  contain  inside  protec- 
tive enclosures  of  1,200  cubic  feet  and  out- 
side runs  of  approximately  3,000  cubic  feet. 
The  enclosures  are  landscaped  and  his  man- 
agement techniques  have  proven  successful 
in  the  past.  The  British  Ministry  of  Pish  and 
Wildlife  has  authorized  him  to  maintain  a 
Quarantine  Station  so  that  he  can  arrange 
for  the  direct  Importation. 

The  undersigned  is  a  prime  propagator  of 
the  Lophura  edu^ardsi  pheasant  in  the  United 
States  today  and  is  participating  In  the 
World  Pheasant  Association  project  for  the 
enhancement  of  the  survival  and  propaga- 
tion program  for  this  endangered  pheasant. 

The  recipient  will  participate  in  a  coopera- 
tive breeding  program  established  by  the 
World  Pheasant  Association  and  all  data  will 
be  collected  by  Dr.  Tim  Lovell,  official  record 
holder  of  the  World  Studbook  on  Edwards 
Pheasants. 

Birds  will  be  shipped  in  crates  similar  and 
equal  to  International  Air  Transport  Asso- 
ciation taken  from  Live  Animal  Regulations 
5th  Edition.  Feb.  7,  1975,  containing  Utter  on 
bottom,  containers  for  feed  and  water  and  a 
padded  top  for  the  protection  of  the  birds. 

Proper  Import  permits  Including  any  per- 
mit that  applies  to  the  Convention  on  Inter- 
national Trade  and  Endangered  Species  will 
be  provided  by  Mr.  Winstanley  and  the  World 
Pheasant  Association. 


Sincerely  yours. 


Charles  Sivelle. 


Documents  and  other  information  sub- 
mitted in  connection  with  this  applica- 
tion are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service's  office  In  Room  512,  1717  H 
Street  NW.,  Washington.  D.C. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (PWS/WPO) 
U.S.  Fish  and  WUdllfe  Service,  Washing- 
ton. D.C.  20240.  This  application  has 
been  assigned  Pile  Number  PRT  2-526- 
07;  please  refer  to  this  number  when 
submitting  comments.  All  relevant  com- 
ments received  by  February  18,  1977  will 
be  considered. 

Dated:  January  14,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch,  Federal 
I  Wildlife   Permit    Office.  U.S. 

I  Fish  aiid  Wildlife  Service. 

(FR  Doc.77-1660  FUed  1-8-77:8:45  am] 


ENDANGERED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  Is  hereby  given  that  the  fol- 
lowing application  for  a  permit  is  deemed 
to  have  been  received  under  section  10 
of  the  Endangered  Species  Act  of  1973 
(Pub.  L.  93-205). 

Appiicant:  University  of  California,  Muse- 
um of  Vertebrate  Zoology,  2593  Life  Sciences 
Building,  Berkeley,  California  94720. 
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nOf  n^ 


1^ 


KPARTHEin  or  TW  MTrvioi 
1.1.  rni  u»  aiuun  unici 

FEDUAinSHMOWIlDUFE 
UCCNSE/TCRHaTAmJCATION 


X   AP^LiCAMT.  rjV*a«.  c»m0l*M  •Mrvaa  e*rf  Ntjee  evakrr  ol  >Ptt*i4»»l, 

Dr.  Richard  D.  Sage 
Museum  of  Vertebrate  Zoology 
2593  Life  Sciences  Building 
University  of  California 
Berke'ev.  Cplifornia.  94720 


«  IF  "Al805w642wi3S&iZuAL.  complete  the  FOLLOa  NS; 


nwi  n««"»-  dm'ss  d  •«• 

MCIGHT 

5'ir 

•tlOHT 

180 

date  6f  Artm 

8  June  1943 

COLOR  HAIR 

Br. 

COLOR  CYEi 

Br, 

8r5'=-'^-3567"^^°:^ 

558-58-0571 

OCCUPATION 


A>«.1' 


ICATtON  FOR 


TSSSttmS'mt^ 


B^'*K 


I         I  ••CRT  OR  EXTORT  UODOC 


[U 


i.  BRIEF  DCtCRiPTION  OF  ACTIMTY  FOR  B«0*  MCOUESTCO  LICOIE 
OR  PcnUT  IS  MEEOEO.  / 

A  request  is  made  to  collect  twenty 
(20)  larval  or  adult  Individuals  of  the 
endangered  species  Ambystoma  mac 
rodactylum  croceuni  for  uie  in" a  siu  ly 
ofthe  genetic  relationships  and  var- 
iition  among  populations  of  this  spscpos 
from  throughout  i- s  range. 


,   IF  ■•APPLICANT"  IS  A  BL'SinESS.  CCWPOWA^'O*^    P.BliC  aCC^jO. 
Cn  i*<ST:tl'Tiom.  c0MF*LETE  TMt  FOLLOW-NO 


1  Assnriafe,  Herpctolog' 

»»#r  ajMHESS.  AGENCY.  OR  INSTITUTIONAL  AFFILIATION  HAVING  "^ 

TO  DO  MTH  THE  WILDLIFE  TO  BE.COVEi)£D  (V  THI4  LICENSE.  PEIHIT 

Museum  of  Vertebrate  Zoology 


«.  LOCATION  »1£Re  PnOPOSEOACTIVITV  IS  TO  KCONOUCTEO 

1.  Santa  Cruz  co. ,  California 

2.  Berkeley.  Alameda  CO. .  Calif. 


S.  CERTIFIEO  CHECK  ON  MONET  ORDER  fi'l  mffhesktti  PAYABLE  Tc 
THE  U.S.  FIX  ANO  HLOUFE  SERVICE  ENCLOSED  IN  AMOUNT  OF 


EXPLAIN  TtPE  or  kino  OF  euSmES!,  ACENCV.  OR   INSTITUTION 

The  Museum  of  Vertebrate  Zaology 
is  a  non-profit  organization  devoted 
to  research  on  the  natural  history 
and  systematic  relationships  of  animal 
species. 


NAME.  TITLE.  A>.0  P*.OK£  NUUSEn  ^f  F«ESICCNT,  PR;NCjPAL 
OFFICER.  DIRECTOR.  CC- 

Dr.  David  B.  Wake.  Director,   642 
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IF  "ApPLlCA^iT"  14*  CC^'^-^ATX**, 
mCOA^ORATEO 


:  CATLSTATC  .s  •,,  ^ 


■  oo  vou  nQUi  *»*¥  cuRF»esTtr  va^-c  ^eoc«*^  f  ^  «*., 

WLOLIFC  LICENSE  0«  PC»»«>T»  Q  ^^  j|  »*0 


t-    IF   RCOUtneO  BV   ANY  STATt  CM  FOFit'CM  GOVEIV^wENT.  QQ  rO<J 
HAVE  THEIR  APPROVAL  TO  CONDUCT  TrtC  ACTIVT*  VOJ 
ntOROSC*  50  Vt«  3  HO 

See  attached  letter  from  E.H.  Vestal 


to.    DCSlREO  EFFECTIVE 
DATE 


177 


DURATION  NECOEO 


February.  1977    Feb. -Dec.-.  1977 


n.    ATTAO«IEWTS.   THE  SPECIFIC  INFO<»4ATION  REOUIRCD  FOR  THE  TTPC  OF  LICENSE/PCffcllT  REOOtSTED  l3.«  »  Ct K  JJ.IJrWI*«jST  BE. 
ATTACMEO.  IT  CONSTITUTES  AH  INTEGRAL  PAUT  OF  THIS  APPUCATION-  U5T  SECTIONS  OF  so  CFR  UNDER  rwiCh  ATTACMiENTS  ARE 


1. Outline  of  proposed  research  project;  2.  Letter  from  E.H.  Vestal 


CUTTICATIOII 

INCMEIY  CCmFY  IMT  I  MIVC  MM  ANO  All  FAHIUAX  (ITX  THC  MCULATMNt  COMTAMn  M  TIUC  ».  f  ART  II.  OF  TMC  COM  OF  noHAL 
KCUtAHOM  *M0  IKE  OTHf  R  APKJCABLE  PAtTS  M  SUKMAPTE*  B  Of  OU/>TE«  I  Of  TITLf  90,  AMD  I  FMTMER  CEITIFT  1>UT  TMC  MFO«- 
■AtlON  lUBUTTEO  W  TWS  AmjCATICM  FOR  A  LKEWX/FERUT  It  COnFLETl  AMD  ACCURATE  TO  TME  MiT  OF  ItT  KNOVIEOCE  ADO  tCUCF. 
•  MCUSTANO  TMT-Mnr  F«*.«  STATEIBIT  MEREW  HAT  WUECT  IE  TO  TME  OtUUHAL  PEMALTIB  OF  H  U.VX.  IWI. 


■(NATURE  llmitt 


/F^JmJ7>.  ^- 


<-p< 


3  December  1976 
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Defahtment  of  Fish  and  Oame. 
YouNTvnj.K,  Calif.,  November  29.  1976. 

Db.  Richabd  D.  Sage, 
Associate  Curator  of  Herpetology . 
iiuaeum  of  Vertebrate  Zoology, 
University  of  CaHfomia, 
Berkeley,  California  94720. 

Deak  Dr.  Sage:  Tbank  you  for  attending 
the  meeting  of  the  Committee  for  Manage- 
ment and  Recovery  of  the  Santa  Cruz  Long- 
toed  Salamander  at  the  Museum  of  Verte- 
brate Zoology,  University  of  CaUfornia, 
Berkeley,  October  28,  1976.  Colncldentally, 
the  ftill  Recovery  Team  for  the  animal  was 
present  and  appreciated  the  presentation  of 
your  proposal  to  collect  for  genetic  study  by 
electrophoretlo  and  blstochemical  staining 
techniques  twenty  (20)  specimens  of  the 
animal.  You  have  described  prc^>osed  collec- 
tion of  ten  (10)  animals  each  from  two 
known  breeding  locations  in  Santa  Cruz 
County,  Elllcott  Pond  and  Bennett-McCIus- 
ky  Slough,  the  collections  to  be  made  during 
the  breedmg  sectson  of  spring,  1977. 

Provision  la  made  under  Federal  and  State 
laws  and  regulations  for  the  kind  of  genetic 
reaearcb  you  have  propoaed.  Moreover,  in  the 
opinion  of  the  Recovery  Team,  a  determina- 
tion of  the  genetic  distinctiveness  of  the  sub- 
species would  have  a  significant  bearing  on 
management  of  the  animal.  We,  therefore, 
recommend  approval  of  your  proposal  and 


would  urge  you  to  apply  for  the  necessary 
Federal  permit  to  take  the  required  number 
of  animals.  John  Brode  will  send  you  the 
necessary  application  form  and  a  copy  of 
the  Federal  Regulations.  It  Is  our  under- 
standing that  A.  m.  croceum  larvae  would 
serve  the  purpose  of  your  research,  and  ve 
would  suggest  you  apply  for  them  Instead  of 
adults. 

If  the  Recovery  Teem  can  be  of  further 
assistance  to  you  please  let  me  know. 
Sincerely  yours, 

Elden  H.  Vestai,. 
Leader,  SCLTS  Recovery  Team. 
ELV:mb 
CC:   Phiup  Lehenbauk, 

U.S.  Fish  and  Wildli/e  Service.  Port- 
land, Oregon. 
John  Brode, 

Associate  Fishery   Biologist.' 

Genetic  Relationships  Among  Aicbystoma 
Mackodacttlum  Poptri,AnoNS 

Proposal:  Permission  is  requested  to  col- 
lect twenty  specimens  of  the  Santa  Crua  long- 
toed  salamander  {Ambystoma  macrodac- 
tylum  croceum ) .  These  animals  would  be 
used  in  an  analysis  of  the  genetic  relation- 
ships of  this  geographlcaly  isolated  popula- 
tion and  the  larger,  contiguous  population  of 
the  nominate  subspecies. 

7ntrodu«tfofi  to  the  proposal:  Through  the 
combination   of   electrophoresis    and    blsto- 


chemical staining  reactions  It  has  become 
possible  to  Identify  protem  molecules  in  tis- 
sue samples.  As  dtecrete  products  of  speclfir 
gene  loci  coding  for  protem  synthesis,  the 
enzyme  bands  revealed  by  electrophoretlc 
techniques  allow  us  to  measure  directly  the 
genetic  similarities  and  differences  among  or- 
ganisms. It  is  now  possible  to  quantify  the 
genetic  relatedness  among  individuals  with- 
in and  between  populations.  We  no  longer 
have  to  infer  relatedness  from  the  conaplexly 
controlled,  external  phenotypee  of  the  ani- 
mals. The  techniques  of  electroph<»esls  are 
being  used  extensively  \n  determining  genet- 
ic relationships  among  many  kinds  of  or- 
gamsms,  and  it  has  become  an  extremely 
powerful  tool  to  the  systemtlst. 

The  long-toed  salamand^'  {Ambystoma 
macrodactylum)  Is  a  widespread  ^jecles  in 
the  northwestern  parts  of  the  United  Statee 
and  adjacent  Canada.  The  species  has  a  large- 
ly continuous  distribution  throughout  most 
of  its  range.  The  one  exception  to  this  pat- 
tern Is  the  i>opul»tton  isolated  along  the 
coastal  plain  of  Santa  Cnia  eounty  in  cen- 
tral California.  Sepantfted  by  150  miles  from 
the  nearest  population  In  the  Sierra  Nevada 
mountains  to  the  east,  and  by  mwe  than 
400  miles  from  coastal  populations  In  Oregon, 
this  population  has  persisted  In  tooletion 
from  the  principal  gene  pool  of  the  species 
for  an  -ankonwn  period  of  time.  Based  on  a 
distinctive  body  ooloratlon  this  Isolated  pop- 
ulation was  described  as  a  different  sub- 
^>eclee  {A.  m.  crocevm) .  Although  the  use  of 
a  subspecies  deelgiMtlon  Implies  the  genetic 
dlstlnctlvenes  of  tills  population,  no  quanti- 
tative measure  has  been  made  of  this  diver- 
gence. 

An  electn^horetlc  comparison  of  tills  pop- 
ulation with  samples  from  the  main  body 
of  the  dlstrlbuUon  of  tlie  species  will  allow 
us,  for  the  first  time,  to  obtain  such  a  meas- 
ure of  the  genetic  relationship  of  il.  m. 
croceum  and  the  nominate  vabspeclee.  It  Is 
for  such  an  electropboretlc  analysis  of  this 
popuUktlon  that  I  would  like  to  ooUeot  30  m- 
dlvlduals  of  the  Santa  Cfuz  subspecies.  At 
present  there  are  available  for  analysis  sam- 
ples of  30-60  Indivlduala  from  peculations 
in  the  Sierra  Nevada  mountalne  of  Oallf orma. 
central  Oregon,  Washington  and  Montana. 

Results  expected:  Hectjophoretlc  surveys 
of  30-30  enzyme  loci  of  these  four  samples 
will  allow  us  to  describe  the  main  gene  pool 
of  the  species.  The  sample  of  20  animals  from 
the  Santa  Cruz  populatkMi  will  i»«vlde  in- 
formation for  a  measure  ot  the  genetic  dis- 
tinctiveness of  this  Isolate.  In  addition,  data 
from  this  analysis  will  provide  us  with  a 
measmre  of  the  amount  of  genetic  diversity 
present  in  the  gene  pool  of  the  SanU  Cruz 
area.  In  order  to  maximize  the  amount  oi 
genetic  mformatlon  that  can  be  obtained 
from  these  animals,  I  would  like  to  subdivide 
the  sample  mto  ten  individuals  from  two  of 
the  known  breeding  sites  (Kllecott  Pond  and 
Bennetl^McClxisky  Slough).  This  strategy 
wUl  allow  us  to  detect  any  major  geographic 
diversity  In  the  population  structure  be- 
tween these  ool<mles. 

The  Immediate  result  of  this  analysis  will 
be  to  describe  in  precise  genetic  terms  the 
distinctness  of  this  endangered,  isolated 
population.  It  wUl  reveal  the  presence  of  any 
major  substructurlng  of  the  populations  at 
the  different  breeding  sites:  Information 
that  win  be  valuable  in  a  management  pro- 
gram. In  a  more  general  sense  the  study  will 
be  of  value  by  providing  Information  on 
papulation  structuring  In  animals  with  fixed 
breeding  sites,  but  widespread  geographic 
distributions.  The  degree  of  genetic  diver- 
gence detected  between  the  parental  popu- 
lations and  the  Santa  Cniz  Isolate  may  Indi- 
cate the  length  of  geologic  time  since  the 
separation  of  A.  m.  croceum  from  the  main 
gene  pool. 

Addenda:  I  will  point  out  that  the  excess 
ttssues  not  used  In  the  electropboretlc  analy- 
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Bia  win  be  deposited  In  the  newly  established 
ICOMum  of  Vertebrate  Zoology  frozen  coUec- 
tloa.  In  tbU  way  they  wlU  be  araUmble  for 
xiae  by  worker*  In  the  futiire  who  require 
molBculee  which  have  not  been  denatured  by 
the  conventional  chemical  preservation 
techniques. 

17J3  (3)  N.A. 
17J3  (4)  NA. 
17.23  (6)  ffJL 

Richard  David  Sage,  Associate  Curator  of 
Herpetology.  Museum  of  Vertebrate  Zo- 
ology, University  of  California,  Berkeley. 
CallfomU  94720,  28  October  1976. 

Documents  and  other  Infonnatlon 
submitted  In  connection  with  this  appli- 
cation are  available  for  public  inspection 
during  normal  business  hours  at  the 
Ser^ce's  oCQce  in  Room  512,  1717  H 
Street  NW..  Washington,  D.C. 

IiAerested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (PWS/WPO) . 
U.S.  Pish  and  Wildlife  Service.  Washing- 


} 


Nonces 


tont  D.C.  20240.  lUs  <^^pIUiatloa  has 
been  assigned  File  Number  PRT  2-^3- 
07;  please  refer  to  Uiis  number  when 
submitting  comments.  An  r^evant  com- 
ments received  by  February  18, 1977  wlU 
be  considered. 

Dated:  January  14,  1977. 

Donald  O.  Donaboo, 
Chief,  Permit  Branch,  Federal 
Wildlife  Permit   Office.   U.S. 
Fish  and  Wildlife  Service. 
[FR  Doc.77-1661  Filed  l-l&-77;8:45  am] 


THREATENED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing application  for  a  permit  is  deemed  to 
have  ben  received  under  section  4(d) ,  16 
U.S.C.  1533(d),  of  the  Endangered  Spe- 
cies Act  of  1973  (Pub.  L.  93-205). 

Applicant :  McRoberts  Game  Farm,  Gurley, 
Nebraska  69141.  Jerry  G.  McRoberts. 
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McRoberts  Game  Tara 
Gurley.   I.^S  691l»1 
308  881-2371 
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r.APPuCAl'CN  t-OH  (««4ic«ie  oa'f 


n 


on  EXPOOT  LICENSE 


H' 


2.   BRIEF  6eSCHiPTIO«  OF  ACTlvirr  t OR  Wii  Lrt  HEOvjEiTtL DCtsSE 

OR  Peaa  r  is  hceoco. 
Authorization  to  engaga  In  interstita  can- 
Boroe  of  endangered  pheasants  vhich  have 
been  deterolned  to  exist  in  "Caotlvo  Self- 


sustalBln^  Pooulations*  vdthin  the  vJ.3.; 
for  a  period  of  2  years.    (1)  Brown-eared 
(CrossoDtilon  aantle'nurieu'a)   (2)  Edwards 
(Loohura  edwt-rdsl)   (3)  .Sikado  (Syrnatieus 
mikado)    jt)  Vfajte-earad   (Cross  erjssjoUtpni 


S.  IF  "AFBLICANT"  IS  *  gUSifiFSS.  COWOWATtQN.  PL'BLIC  AGEnct. 
OR  INST^TUTtOH.  COHPL£T£  TMC  FOLjLOWIHG; 

tXPUAlM  IrPEORKINOOF  au^NESS.  ACENCr.  Or'  INSTtnjTlOH 

Fanil>  fan  partnership  engaged  In  raising 
fara  crops  and  gaaa  aniaals  and  birds  I 


MAMC.  TITUC  ANO  PHONE  NUUBER  OF  PRESIDENT.  PRlNCIPAC 

omcEJt,  aiKccTCR,  etc 

Jerry  MbKoberts  (partner)  303  884-2371 


'APPUC*HT"  IS  A  CORPOAATION,  IMOtCATE  STATE  W  MUCH 

iweowpomTEO 
M.l. 


?.  OO  VOU  NOLO  AMY  CUMREMTLr  VALID  FeOERAL  FISH  AMO 
WlLOUri  LICENSE  C«PE>»11TI  jCJ  »ES  G  "0 


VPf 


'PRT  d-Ji+S-C-Z 


t.  IF  REOUIREO  BT  AHT  STATE  OR  FOREION  COVEfVMElHT,  DO  TOU 
MAV«  T>«lll  APPnovAL  TO  CONDUCT  THC  ACTIVtTT  TOU 
►WJCOStt  X3  •■El  I]  NO 

Iff /•«.  t^l  JwtxdicfiM.*  antf  IrF*  Af  4ocmmrMat 

Nebraska  state  game  fan  ponlt  f*026 


10.   DESIRCO  EFr  ECTive 
,N      OATE    .      , 

Date  of  issuance 


II.  DURATION  NEEOEA 


2  years 


ta  ATTAChmE-^TS.   TnE  SPECIFIC  INFO»»ATiOn  REOuiRED  FOR  THE  TTPE  OF  LICENSE,  Pt(*IIT  «E0UESTE3  ISr*  SO  CFK  IJ.tlmi  >«J*T  «e 
ATTACMCO.  IT  COMSTITUTES  f  MTCSNAL  PAAT  3F  TMI  ATPUCATKM.  LIST  5ECH0NS  OF  SO  CFR  UNDER  UMlCM  ATTACHMENTS  ARC 


For  InforMtion  required  under  17.33  sea  apBlicatlon  for  endangered  species 
pemlt  PRT  8.346-C-I  Issued  3-13-76. 


C(IT1FICATI0N 
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ONI  ANO  THE  OTHEB  APPLIGkaLE  PA«U  M  UBptAPTER  B  OF  CHAPTER  I  OF  Tin.E  ».  AHO  I  FURTHEH  CERTIFY  THAT  THE  IHFOR- 

■aim  MiuTTEo  In  run  appvicatioh  for  a  license/permt  n  complete  aho  AccvmAii  to  the  »est  of  st  knovledce  »h3  kucf. 
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^^  ^.  ^i'.Gj^:^ 


10-26-76 


6PO  193-042 


ArtrtlMonel  informatloa  required  for  Cap- 
tive Belf-austatnlng  permit — eee  file  F^VS/ 
WPO  S-468-26 — appUed  for  by  McRoberts 
Game  Farm. 

17.33(a)   (1)  See  9.  of  Form  S-aoa 

(2)  See  endangered  species  permit  applica- 
tion PRT  8-346-C-X.  Same  as  In  1975. 

(3)  See  PRT  8-346-C-X. 

(4)  We  wUl  wUllngly  participate  In  cooper- 
ative breeding  programs  and  studbooks. 

(5)  All  birds  are  shipped  In  cardboard 
apple  boxes — approximate  dimensions  24"x 
18"xl8".  The  top  of  the  boxes  slip  clear  down 
over  the  bottom  and  adequate  ventilation 
holes  are  cut  If  not  present.  Alfalfa  hay  Is 
put  on  the  bottom,  and  enough  apples  and 
soaked  millet  grain  are  placed  In  the  con- 
tainer to  probably  sustain  the  bird  for  over  a 
■week.  Shipment  via  Air  Freight  usuaUy  takes 
less  than  24  hours.  In  four  years  of  shipping 
in  these  containers,  we  have  never  lost  a 
bird. 

(6)  See  PRT  8-346-C-X.  No  fatalities   in 

the  last  year. 

(7)  (1)  The  purpose  of  this  permit  is  prt- 
marlly  for  disposition  of  progeny  of  the  four 
species  listed.  We  are  fairly  successful  breed- 
ers, and,  as  we  are  one  of  the  few,  if  not  the 
only  breeder  of  these  species  In  Nebraska, 
surplus  birds  produced  must  go  outstate  or 
be  eaten  (releasing  is  illegal  In  Nebraska). 
New  blood  occasionally  needs  to  be  acquired 
from  other  breeders  to  Insure  a  vigorous 
breeding  program  and  prevent  Inbreeding. 

(7)  (11)  In  the  event  of  the  unforeseen  ter- 
mination of  McRoberts  Game  Pa»m  all  wild- 
life would  go  to  reputable  breeders  and  zoce. 
Hope  this  Information  is  sufficient. 
Sincerely, 

Jewit  McRoberts. 

Etocuments  and  other  information  sub- 
mitted in  connection  with  this  applica- 
tion are  available  for  public  Inspection 
during  normal  business  hours  at  the 
Service's  oflace  in  Room  512,  1717  H 
Street  NW„  Washington.  D.C. 

Interested  persotu  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  IXrector  (PWS/WPO) , 
U.S.  FTsh  and  Wildlife  Service.  Wsishing- 
ton.  D.C.  20240.  This  appllcatl<xi  has 
been  assigned  Pile  Number  PRT  2-468- 
25;  please  refer  to  this  nimiber  when 
submitting  comments.  All  relevant  com- 
ments received  by  February  18,  1977  will 
be  considered. 

Dated:  January  14.  1977. 

DOHALD   G.   DONAHOO, 

Chief.  Permit  Branch.  Federal 
Wildlife  Permit  Office.  U.S. 
Fish  and  Wildlife  Service. 

[FR  Doc.77-1658  FUed  1-18-77:  8:45  am] 


-mREATENED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing application  for  a  permit  Is  deemed 
to  have  been  received  under  section  4(d)  , 
16  n.S.C.  1533(d).  of  the  Endangered 
Species  Act  of  1573  (Pub.  L.  93-205) . 

Applicant:  James  Everett  Fouts,  3444  Som- 
erset, Wichita,  Kansas  67204, 
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UCEHSE/PERWTitfPUGATIOM 


I.  APPUOATlOO  POO 


&  JW^'MCAMT.  (Mam%  cmm^t*  cMraj.  amd  rkmm.  M«>ii  W  md.*t4mi. 
a,  mtimtMrn  Im  vAmA  p«nMf  M  rvf««lfc4 

James  Everett  Fouts 
2444   Somerset 
Kichita,   Kansas  67204 
316-838-8339  ^gj 

(6) 


<  IF  -APPOCWn-  IS  AM  IKOIVIOUAI,  ctaVLCTE  THE  rOLLO"ll«i 

ijjim.  a— »  n-ita  □-«■ 

HCIOHT 

5*9- 

■CICMT 

145 

DATEOFBiimi 

6/21/53 

COCOAHANI 

brown 

GOLOm  eves 

brown 

316-942-2212           510-60-2562 

OCCUFWTKM 

Zoo  Keeper 

n 


0" 


a.  awcp  cit^i  1PIMJW  OP  actiwtt  for  w,icm  rcoucxivo  h 

AuthorizaRon  to  engage  in  interstate  ^ 
commerce  of  seven  endangered  pheasants 
vhich  have  been  determined  to  exist 
in  "Captive  Self-Sustaining  Populations 


within  the  U.Sijfor  a  period  of  2 
years.  (I)  Brown -eared  (Crossoptilon 
mantichuricum) ,(2)  Edwards  (Lophura 
edwardsi)  .(3)  Bar-tailed  (Synaaticus 
humiae),(4)  Miitado  (Syrmaticus  mlKad^K 
Palawan  peacocK  (Polypectron  emphanu; 
Swinhoe  (Lophura  swinhoii ) . (7)  White 


), 


tjipC*iN~TYPt  OP  wnd  oT~eir»sess,  a&cnc^.  ^jn  (..stitutio 


AMY  aUS4NES&.  AGC„CV.  OP  INSTITUTIONAL  APPMJATlON  HAVWia 
TO  OO  mTH  THC  «l'.OLlF£  TO  BCCOVCREC  Br  THIS  LICEMSC  PUMT 


none 


».  UOCATISN  mttML  PROPO^O  ACTIvnTr  IS  TO  ae  COnDUCTEB 

2444  Somerset 
Wixrhita.  Kansas  67204 


h.a. 


201 


OFRCEff.  ORECTOW.  ETC 

n.ae 


W  "*«»i.iCA«T--  i&  *  C0RPO«AT  .Jr.,  .».:.. CATC  S'A'C  tM  »».a\ 


7.  DO  VOU  MOL^  ANY  CU'MeNTui'  vAt.'C  rfOCnAk  '*»»  AM 
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THCi^Sk  Fi>«  AND  irLO(-iFe$£,Rvice  E-NCLOteo  m  *MOu»T  am 


n.a. 


A.   IF  REQUIRES  9f  AMT  UATK  O*  FJRCiCM  COVEKl  llT.  0( 
HAVE  TXEiR  APVMOWM.  TO  CONOUCT  T»«  ACTl^TY  V^m 

fH  f9M,  h»l  /anedtclioej  mi4  Iff*  W  4*ceMc«i«J 


none  required 


10.   OES'REQ  KJ^FCCTlve 


111.  OuRATiO*  HEEoea 
e        2  years 


%2.   ATTACMl«i»rS.   Tm£  SPECIFIC  INFORMATlOW  HCOumCD  POM  IHt  1 
ATTACKEOl  VT  CXMSTiTuTES  AM  thTEGRAL  MWIT  OF  II 

mowx.0, 

17.33 


lb  VJ*r  SECTIONS  OF  so  CFR  UNDtR  WM:C>i  ATTACm^jENTS  ABC 


eumuTM 

I  NEKSr  CEIOiFY  THAT  I  MAVf  KAO  ANS  aM  F/MULU*  WW  TMf  mSULkimK  COMTAINEB  IH  TtTLt  ».  I'A«T  H  OF  THE  COOE  Of  FE»€»AL 
REGUUkTIONS  AHO  THE  OTHER  APPt-ICABLC  PJUm  M  SWOtAPTCT  ■  OFOUPTER  I  OF  TITLE  H.  ANO  1  FU«THE«  CERTIFY  THAT  THE  IHFOR- 
lATKW  SUIWITTEO  IM  THIS  APPLICATIOH  rO**  UCBnC/mMT  ttCMrLFTt  AHO  ACCURATE  TO  THE  BEST  Of  «r  HHO»LEO«  AHO  iELIEF. 
I  UKK/nTANO  THAT  ANT  FALSE  STATEaEMT  «WIW  BAT  SUMfCT  «£T0  TMCCRIMNaL  PEHALTIES  Of  ■  U.S.C  WOl. 


StCMATUPC  lip  mkt 


\ 


(WV)A*> 


C^wAs 


7/20/76 


CPO   Itl'SAl 


Attachment  17.33  to  PaaMir  Reqvbst 

( 1 )  A  "Captive  Self -Sustaining  Population" 
permit  Is  requested  for  the  following  aptdem 
at  pheasants:  (1)  Brown-eared  pheasant 
{Crossoptilon  mantichuricum);  (2)  White- 
eared  pheasant  {Crossoptilon  CTOssoptHon) : 
(3)  Bar-tailed  pheasant  {Syrmatietia  A«- 
■miae);  (4)  Mikado  pheasant  {SymuUicua 
mikado);  (5)  Palawan  peacock  pheasant 
{Polypectron  emphanum);  (6)  Khrardi 
pheasant  {Lophura  edtcardai);  (7)  Swlnboa 
pheasant  {Lophura  swin}to4i) . 

The  applicant  seeks  a  permit  to  authorize 
an  unlimited  number  of  transactions  through 
Interstate  commerce  over  a  2  year  period  of 
time  for  the  7  species  of  pbeasant  listed  above 


In  this  paragraph,  with  the  permit  being  sub- 
ject to  reneval  according  to  section  13.34. 

(2)  A  diagram  has  been  attached  as  re- 
quested. Tlie  avarles  or  pens  to  houae  the 
btrda  listed  above  vary  In  slaa  from  280  sq. 
ft.  to  360  sq.  ft.  All  of  these  avarles  are  mod- 
ular and  are  comprised  at  wood  and  wire. 
In  all  ttiere  are  16  avarles  8  of  wbtch  have 
a  100  sq.  ft.  Indoor  Sight  that  has  beat  avail- 
able In  the  winter.  All  avarles  are  designed 
to  be  predator  proof  as  all  walls  on  the 
perimeter  t^  the  compound  are  of  a  beavy 
guage  wire  and  plywood.  The  entire  com- 
pound Is  surrounded  by  a  4  ft.  fence  with 
wire  burled  at  tta  base  and  a  llO-vtHt  electric 
wire  along  the  top.  This  baa  prov«j  to  be 


satisfactory  as  no  losses  have  resulted  due 
to  predator*.  The  area  of  the  compound  Is 
sullclently  laolated  to  allow  maximum  Isola- 
tion and  privacy  by  the  thick  vegetation  that 
surrounds  It  on  all  four  sldea. 

(3)  (a)  Two  years  experience  raising  pheas- 
ants prtvately.  The  applicant  now  keeps  11 
species  of  i>beasants  and  this  past  breeding 
season  successfully  bred  and  raised  all  seven 
of  thoee  spedts  capable  of  reproduction.  In- 
cluding the  rare  Palawan  peacock  pheasant 
and  the  Gray  peacock  pheasant.  A  total  of 
87  chicks  were  raised  this  year  from  the  7 
species  bred. 

(b)  Over  4  years  experience  In  an  ap- 
proved zoo  where  experience  has  been  gained 
in  the  huabandary  of  many  birds  and  ani- 
mals. {Sedgwick  County  Zoo.  Wichita,  Ks. 
67212)  Currently  employed  there. 

(c)  Member  of  the  world  Pheasant  Asso- 
ciation 

(d)  Member  of  the  American  Pheasant  and 
Waterfowl  Society 

(e)  Member  of  the  Game  Bird  Breeders 
Cooperative  Federation 

(f)  Member  of  the  American  Association 
of  Zoological  Parks  and  Aquariums. 

(4)  The  applicant  Is  quite  willing  to  co- 
operate with  all  breeding  programs  and  has 
already  done  this  with  several  pheasants 
which  are  not  endangered.  The  applicant  Is 
also  eager  to  cooperate  In  the  establishment 
of  studbooks  for  endangered  pheasants  and 
is  currently  acting  In  an  advisory  capacity 
to  the  World  Pheasant  Association  In  regard 
to  the  aatatoUshment  of  a  studbook  for  the 
Edw«Rla  pbMtsant.  The  applicant  currently 
Is  formtilatlnK  and  maintaining  a  studbook 
for  the  Clotkted  Leopard  for  lUCN  and  as  a 
result  fully  realizes  the  Importance  of  stud- 
books  In  the  proper  captive  management  of 
an  endangered  species. 

(5)  The  pheasants  will  be  individually 
crated  In  light  wooden  crates  measuring  ap- 
proximately 24x12x18  Inches.  Peed  and  water 
will  be  provided.  All  birds  will  be  shipped  by 
air  non-stop  from  New  York  to  Wichita  and 
will  be  crated  no  more  than  18  hours. 

(6)  To  date  no  mortalities  have  resulted 
In  either  of  the  endangered  pheasants  kept 
In  the  applicants  collection,  or  In  any  of  the 
other  8  species  kept. 

(7)  (1)  The  applicant  Is  making  this  ap- 
plication to  gain  authorization  to  engage  In 
Interstate  commerce  with  the  7  pheasants 
listed  under  No.  1.  This  will  enable  the  ap- 
plicant to  dispose  of  progeny  raised  each 
year  to  qualified  breeders  and  thereby  re- 
cover all  ooeta  Invested  In  the  above  species. 
Thta  will  also  Increase  the  •captive  self- 
suatalnlng  population"  of  each  of  the  spe- 
cies Involved  and  thereby  enhance  their 
overall  chances  for  survival.  The  applicant 
alao  contends  that  this  will  better  the  prob- 
■bUlty  of  relntioductlon  Into  their  natural 
babltats  when  environmental  and  political 
situations  will  allow  such  action. 

(H)  Upon  termination  of  my  breeding 
program,  tboee  blrda  covered  by  the  permit 
aa  weU  as  tboae  viilcb  are  not  win  be  dis- 
tributed among  qualified  breeders  of  those 
specUs  concerned  and/or  be  placed  In  tbs 
trust  of  the  World  Pheasant  Association. 
Sincerely, 

Jaacxs  K.  Fours. 
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NOTICES 

Accompanying  Diagram  to  »2 


Documents  and  other  information  sub- 
mitted In  connection  with  this  applica- 
tion are  available  for  public  inspection 
during  normal  business  bours  at  the 
Service's  office  in  Room  512,  1717  H 
Street  NW.,  Washington,  El.C. 

Interested  persons  may  comment  on 
this  ai^licatlon  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  <PWS/WPO) , 
U.S.  Pish  and  Wildlife  Service,  Washing- 
ton, D.C.  20240.  This  application  has 
been  assigned  Pile  Number  PRT  2-334- 
25;  please  refer  to  this  number  when 
submitting  comments.  All  relevant  com- 
ments received  by  February  18,  1977  will 
be  considered.  , 


(1)  overall  dimensions: 
are  58  x  102  ft. 

a.  8  pens  12  x  22  ft. 

b.  8  pens  12  x  2n   ft. 

c.  4   pens  12  X  6  ft. 

(2)  Shaded  areas  de- 
note shelters: 

a.  the  8  on  the  S  ^   f 
of  the  compound 
are  heated 

b.  the  8  to  the  N 
vill  have  heat 
lamps  available 
this  vinter. 

(3)  entire. perimeter 
has  a  2  ft.  visual 
barrier  to  inhibit, 
potential  predators. 
Frcm  that  point  on 
la  either  plywood' 
or  a  1x2  velded 
meeh. 

(4)  All  doors  open  onto 
a  covered  hallway 
to  prevent  an  es- 
cat)e  or  intrusion 
by  unwanted  visitors 
Both  hallway  doors 
are  loctced  at  all 

titKS. 

(5)  Currently  landscape 
vorlt  is  being  done 
in  preparation  for 
the  birds  request- 
ed by  this  permit. 
The  old  substrate 

is  also  being  chang- 
ed to  prevent  con- 
tamination of   the 
nev  birds. 

(6)  I  currently  keep 
Bar-tailed   and 
Palavans  in  ay  co- 
llection and  plan 
to- obtain  Mikados, 
VUiitie^ared-, .  Brovn- 
eared.  Edwards.   l 
do  not  have  plans 
at  this  time  for 
Swinhoe.   These  birds 
vill  be  housed  acc- 
ctrting  to  the  dia- 
gram.) 


Dated:  January  14, 1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch.  Federal 
Wildlife  Permit   Office,    U.S. 
Fiih  and  Wildlife  Service. 

lFRDoc.77-1861  PUed  l-l&-77;8:46am] 


ENDANGERED  SPECIES  PERMIT 
Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing application  for  b  permit  is  deemefl 
to  have  been  received  under  section  10 
of  the  Endangered  Species  Act  of  1973 
(Pub.  L.  93-205). 

Applicant:  Paul  B.  Bamel,  Department  of 
Zoology,  Clemson  University,  Clemson,  South 
Carolina  29631. 
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OCPMTiniT  OF  THE  WfMti, 
1.1  nsi  un  luun  sutkc 

FEOEMLnSiMDIUUFC 

ucENSc/PEnBrxmiCATRm 


.<*!■.  mad  pmomm  ..•..(.r  i.^iri^.^^.- , 

Paul  B.   Hamel 

Dept.   Zoology  ^  cj  cAni  n^  i" --■"-"- 

Clemson  Univ.  [..,;  ,v:J  «;ut!it  its 

Clemson,     SC    29631 

803/656-3247  


U  A^PUCATrON  FOR  ffa^caat  wmlf  mti 


D- 


.  wmtf  OCSCM^nON  or  ACTIVITY  rOR  WH.cn  R£gucSTEO  UCCMSC 

OKmmTamxoca. 

Feralssioa  is  sotzghc  to  search  for, 
locate,  and  study  Bachaan's 
Warblers  (Venalvora  bachmanlt)  , 
an  endangered  species,  and  Co 
make  photographs  documenting  the 
t   discovery  of  this  species. 


4.  IF  "AP^OCAMT-  IS  AM  INOIVtOUAL.  COiWJTE  TXC  FOUJOWMO: 


jqmr.  D.OTS.  n'"s»n>«- 


OATE  OF  BTRTM 

17'bct.    19A8 


PHONC  WI.BB   W  W^ERC  EMPUOYEO 

803/656-3247 


HOOMT 

5'11" 


COUOR  MAtR 

Bm. 


EIGHT 

180  lb. 


COIjOR  CYCS 

Blu. 


sociAi-  tecumrr  mumscr 

367-48-2901 


OCCUPATKM 

Research  scientist  -  graduate  studeat 


EO  Br  -mis  UCCNSC/PEIWIT 


ANY  aU^NESS.  AGENCY.  OR  INSTlTUTIOlAC  AFFtLIATtOH  HAVtNO 
TO  CX)  WTH  THE.  «il.OUFE  TO  eC-CXTVCiCO 

Ph.  D.  candidate,  Dept.  Zoology, 
Clemsoa  Univ. 


S.   IF  "AP^n-lCAMT"  IS  A  BUSINESS.  COf|ROB*TON.  mgWL^C  AGEWCY. 
on  wort TTJ  Trot,  CQMPUE TE  Tk«  FOt_l.OW.NG. 


EXPLAIN  TTF«  OR  KINO  OF  BUSlNEiSk  Ai^NCY.  OR  MSTITVTlCN 


NAMC.  TlTl_E.  *ND  P^OhE  NUgBLR  CF  PRES'DCnT 
OFFICER,  ORECTOR,  ETC. 


PRiNCiPAU 


».   LOCATIOW  WHERE  PROPOSEO  ACTIVITY  1$  TO  BE  CONOUCTEO 

South  Carolina,  Alabama,  Missouri, 
Arkansas,  Kentucky,  or  any  other 
location  where  birds  may  be  found. 


9.   CERTIFIED  CHECK  OR  MONEY  OROEN  (it  tpfUcahlmi  PAVABLC  TO 
THE  U.S.  Ft»(  AND  Wtt-OUFE  SERV1CC  ENCUOSCO  m  AMOUNT  OP 


\f  "APPtJCANT- 
mCORPORRTCD 


IS.A  CQRPCRATUJN.  iNOtCATE  STATE  ^N  «HiCM 


7.   DO  YOU  MOCD  ANY  CURRENTLY  VA_;C 
WILOCiFE  UCENSC  OR  PE*»«YT  *5 

(U  f*m,  hM  Ifca.  or  p*rmfl  mmmt^nl 

Banding  permit,   09613 


fecdAi_F>»«  Alio 

3  V  Es       C  «o 


•.   IF  REOUIREO  BY  AMY  STATE  OR  FORCTON  G0vE«*-ue4T,  QO  YOU 
HAVE  TMEIR  APPROVAL  to  C0ND(JCT  THE  ACTTVITY  fOtl 
.PROROSET  ■      nC'^ES  CD  **0 

State  penits  will  be  acquired  pending 
approval  of  this  permit. 


IOl  OC3IREO  CFFCCTIVC 
DATE 

10  March   1977 


H.   OUKATION  NCEOeO 


Three  years 


It   ATTAO^-O^TS.   THE  SI»EClFlCIMFO»^AT»ON  RCOIRRCOFOR  TV«TYPeOFLJCEH»t/Pe<»«T  REOuESTEO  li*r  SB  CF«  IJ-IStit  »«JST  BE 
ATTACMEO.  IT  CONSTITUTES  Mt  INTKORAL  PART  OF  THIS  APPL*C*TIOH.  UJT  SCCTlOKS  OF  30  CFR  UNDER  WHICH  ATTACHMENTS  ARC 

pnovioEO. 

Please  eee  attached  sheets  describing  activities  and  larger  study  of  i^ich 
frhev  are  a  part. ; 


camnuTBN 

I  Hf REM  CERTIFY  THAT  t  MAVg  READ  AHD  All  FAMILIAR  IHTM  TMC  tECULATUlKS  CONTAW€0  W  TITLE  SB.  PART  II.  OF  THE  CODE  OF  FC06RAL 
RCCULATIOKS  AHO  THE  OTHER  APPLICABLE  PARTS  IN  SUBCHAPTeR  B  OF  CHAPTER  I  OF  TITLE  SB.  AMD  I  FURTHER  CERTIFT  THAT  THE  IHFOR- 
MATTON  SUBJUTTEO  IN  THIS  APPDCATKIH  FOR  A  LICERSE/PCRBIT  It  COfin^TC  *H0  ACOHfeATC  TO  IHt  BtST  OF  MY  KMOVLEDCC  AND  aCUCF, 
I  WDCRiTAMO  WAT  AHY  FALSE  STATEMEHT  HEREIN  MAY  SUUECT  ME  TO  TKE  CRIMINAL  rCHALHES  OF  H  U.S.C  tOOI. 


^a<J^  ^^-t-w^ 


IS  Move^er  1976 


Research  to  Determine  the  Stattts  or  Bach- 
man's  Warbler,  and  thk  Evolutionary, 
Ecological,  and  Histobical  Factors  Re- 
sponsible FOB  Its  Decllnb 

A  cooperative  agreement  (sttpp.  1 1  to  con- 
tract 18-409)  BETWEEN  TSM  U.S.  rOKBST 
SERVICE    SOT7THEASTERN     rOBXST    KZFEaiI££NT 

station     and     the    college     of    SCIENCBS, 
clemson  universitt 

Principal  Investigator:  S.  A.  Gauthreaux, 
Jr. 

Research  Associate:  Paul  B.  Hamel. 

Bachman's  Warbler  (Vermivora  bach- 
manii:  Parulidae)  is  an  extremely  rare  and 
critically  endangered  species.  This  tenuous 
status  necessitates  research  as  soon  as  possi- 
ble to  determine  current  numbers,  distribu- 
tion, and  management  strateglM  to  prevent 
the  species'  extinction.  Furthermore,  the  En- 
dangered Species  Act  of  1973  (Pub.  L.  93- 
205)  mandates  such  research. 

An  unknown  number  of  Bachman's  War- 
blers exist;  among  extant  North  American 
species,  probably  only  the  Ivory-bUl.d  Wood- 
pecker (Campephilua  princtpaiU)  Is  rarer. 
Activities  covered  by  this  permit,  and  part 
of  the  research  problem  outlined  bekyw,  will 
be  to  search  for,  identify,  photograph,  and 


Btvidy  all  individuals  encountered.  The  birds 
win  at  all  times  remain  In  the  wild.  Searches 
will  be  conducted  In  19T7,  1978,  and  1979.  In 
each  year  the  searches  will  begin  on  15  March 
and  continue  until  16  May.  If  unsuccessful, 
searching  wlU  terminate  at  that  time;  if 
birds  are  found,  b^iavloral  observations  will 
be  made  upon  them  until  they  migrat.  from 
the  area,  possibly  as  late  aa  1  September. 

Activities  sought  to  be  covered  by  this  per- 
mit are  as  follows: 

(1)  Searches  for  Bachman's  Warblers  will 
be  conducted  In  likely  swamp  habitats  using 
a  transect  method  whereby  every  400  ft. 
along  a  transect  a  2-man  field  party  will  stop 
and  play  a  recording  of  Bachman's  Warbler 
territorial  song,  alternating  1  mln.  of  record- 
ing and  1  mln.  of  silence,  totalling  5  mln. 
On(»  a  bird  has  been  located  song  will  not 
be  played  back  to  It  again.  Individuals  who 
will  participate  In  field  searches  covered  by 
this  permit  are  P.  B.  Hamel,  J.  E.  Cely,  S.  A. 
Oauthreaux,  Jr.,  R.  E.  Outkin.  L.  P.  Faulk, 
R.  O.  Hooper,  T.  R.  Moore,  M.  R.  Lennartz, 
P.  Gowaty,  C.  W.  Helms,  H.  E.  LeGrand. 

(3)  Detailed  obaervatlous  of  foraging  and 
other  behavlon  of  breeding  birds  will  be 
made  to  determine  habitat  utlllzatton  by 
this  species  during  the  breeding  season.  Inl- 
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tlal  non- destructive  habitat  measurements 
will  be  made  at  the  time  of  discovery.  De- 
tailed non-deatructlv.  habitat  measurements 
will  be  made  after  the  breeding  season.  Be- 
havioral observations  will  also  be  used  to 
construct  ethograms  and  tlme-actlvlty  budg- 
ets for  the  species. 

(3)  Photographs  documenting  the  identi- 
fication of  adult  birds,  nests,  eggs,  or  young 
found  will  be  made.  These  will  not  necessi- 
tate construction  of  permanent  blinds  nor 
will  they  necessitate  any  damage  to  hablt.it. 
Absolute  proof  of  Identifications  of  this  spe- 
cies is  imperative,  because  it  Is  so  rare.  Con- 
fidentiality of  territory  locations  and  nest 
sites  Is  also  imperative,  for  the  same  reason. 
Two  Individuals  only,  S.  A.  Oauthreaux.  Jr., 
and  R.  G.  Hooper,  will  be  taken  to  locations 
of  birds  to  confirm  the  sightings;  other  In- 
terested persona  will  be  able  to  see  published 
photographs  at  a  later  time. 

(4)  After  the  nesting  season  nests  will  be 
collected  for  study  of  nest-bullding  beha- 
viors. No  attempt  will  be  made  to  collect  any 
live  Individuals;  should  any  dead  individuals 
or  unhatched  eggs  be  found,  they  will  be 
made  into  scientific  specimens  and  deposited 
in  the  US.  National  Museum  of  Natural 
History. 

Although  systematic  searches  have  re- 
cently failed  to  looate  any  individuals  of  the 
species  (Hamel,  Hooper.  Wright.  "Where  Is 
the  Reverend  Bachman's  Warblem?"  South 
Carolina  Wildlife.  March-April,  1976;  Hamel 
and  Hooper,  "Bachman's  Warbler — the  most 
critically  endangered,"  S.  C.  Symp.  on  En- 
dangered Species.  In  press),  the  study  of 
Bachman's  Warbler  can  nevertheless  make 
significant  contributions  to  the  investigation 
of  endangered  species.  The  question  "Why 
Is  this  species  rare?"  must  be  answered.  A 
satisfactory  biological  answer  should  provide 
excellent  insight  Into  the  causes  of  rarity 
and  extinction.  Such  an  answer  would  yield 
valuable  results  even  if  the  primary  goal  of 
species  preservation  is  not  realized. 

The  case  of  Bachman's  Warbler  presents 
several  testable  hypotheses  concerning  the 
nature  of  endangeredness. 

(a)  Does  the  bird  still  exist,  where,  and 
how  abundantly? 

(b)  What  is  the  evolutionary  history  of 
the  genus  Vermivora;  is  Bachman's  Warbler 
a  primitive  member  of  the  genus  or  a  re- 
cently evolved,  highly  specialized  form? 

(c)  Have  other  species  begun  to  compete 
with  Bachman's  Warbler  In  such  a  way  as 
to  exclude  that  q;>ecle9  from  its  habitat? 

(d)  Has  human  modification  made  its 
breeding  or  winter  environments  uninhab- 
itable? 

The  goal  of  the  proposed  research  is  to  In- 
vestigate each  of  these  questions,  their  inter- 
actions, and  potential  effects  on  preserving 
this  endangered  species.  TTie  activities 
sought  to  be  covered  by  this  permit  vk-111  be 
Inval liable  to  the  answering  of  questioiu  a) 
throng  c) .  They  will  be  Indispensable  to  any 
attempt  at  determtnlng  critical  habitat  for 
this  species,  or  at  designing  a  management 
plan  to  avert  the  species'  extinction. 

Documents  and  other  information  sub- 
mitted in  connection  with  this  applica- 
tion are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service's  office  in  Room  512,  1717  H 
Street  NW.,  Washington,  D.C. 

Interested  persons  may  comment  on 
this  apfxlication  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (FWS/WPO), 
U.S.  Fish  and  Wildlife  Service,  Washing- 
ton, D.C.  20240.  This  application  has 
been  assigned  Pile  Number  PRT  2-391- 
07;    please  refer  to  this  number  when 
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submitting  comments.  All  rdevant  com- 
ments received  by  Febrttaiy  IS.  1977  will 
be  considered. 

Dated:  January  14.  1977. 

Donald  O.  Donahoo, 
Chief,  Permit  Branch.  Federal 
WUdlife  Permit  OlHee.   U.S. 
Fish  and  WildUfe  Service. 

|FR  Doc.77-ie52  PUed  l-18-77;8:45  am) 


ENDANGERED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  Is  hereiiy  given  that  the  follow- 
ing lOTdicatloin  for  &  pennit  is  deemed 
to  have  been  reoelred  under  section  10 
of  the  Endangered  Species  Act  of  1973 
(Pub.  L.  93-205). 

Applicant:  L  &  J  Game  Bird  Farm,  4850 
Alcorn  Road,  Fallon,  lievada  89406.  Jim 
Chamberlain. 

1 


DEPARTMtNT  Of  TNE  IHTFUOR 
i.s.  risN  iia  wiiDiirc  sdvici 

FlDERAl;mH»KDWIiIll.lfE 
UCENSE/f  ERMIT  APPLICATION 


a.  Am^\.tC»Ml.  f««»«,  «••>»«»«  94*»»»  »mJp»>«m»  mumitt  mt  .n4f>«»A•^ 


C.  9.    t^)   ChtLmbt*Uit 
41  SO  iKea««  U. 

fk.   (703}tt7-S217 


4  W  "«PPt.lCANr-  IS  «M  WOlVtDUAL.  COMPLCTE  THE  rOlLOWHO: 
MkiGMT 


IJQmk  C"^  D"""  □"•• 


OATI  or  Birth 


>HON«  NUMBER  MHCRC  CMPLOVEO 


t -?!,'* 


d>LOR  HAIR 

Mao  00%  • 


WC'QHT 

/40 


COLOR  EVES 


APPLICATION   I  OR   i(-, 


D" 


J»te  .tc4ie  c*fi/ 


2.  BfitEF  DCSCRiPTIOM  OF  ACTIVITY  »0K  WMiCM  RtOUtSTEO  LtCENjC 
CM  P^IMIT  IS  NECOCO. 

S  atif  itfaltif  tKaii'tpOA.t  en*   oai*.  e{ 

ma.ntckm^cnm)    oKta^Aitt^  to  I'l*,.   '^ack 
Schttitemtn  ii  Ca'tada  to   add  ntm  blood 
kl*.  €Ki*tinf  iLock   {ok  the,  ekhancvieni 
mud  *H*oii>al  o{  th*  •seeded. 


OB  BUTITUTIOW.  COMCLETE  TnE  rOLLb«l»Ki; 

^BjS'NEys.~iGENCv7^r         ^ 


c« 


EXPLAIN  TYPE  OK  kind  CF 


'UTiOH 


/Venc 


$«CIAL  SECUfUTV  NUMBER 

SJ0-1O-0SH 


OCOJfATKM 

^mtl*td^-Ciuil  S**ifict. 


ANY  BUSINESS,  AGENCY.  OR  INSTITUTIONAL  AF 
TO  CO  *IT>I  THE  aiLDLIFC  TO  BE. COHERED  BY 


TIUATtd*KAVIN< 
THIS  LIC^SE/PC 


,HAVINO 

ISC/PEPWT 


flo» 


S,  LOCATION  IliHEnE  PROPOSED  ACTIVITY  IS  TO  Bt  COfiDUCTED 

li*l»Ctt.tioti  of  bi<di   /'to«  about  add*e 
t*  3«e4  SchitlttKan,   ^.^.  '2,   Dewii^t, 
OnU*l»,  i'altadt 


B.  CCBTIFIED  CHECK  OBWO»A«  OMOCR  fif  aMikAAJkJ  PAVABLC  TO 
TMC  Ikt.  FIIM  ANO  BILDLIFC  SCRVKE  CMCLOSCO  1  AMOUNT  OT 


NAME.  TITLE.  **•£  P.-O-E  n 
OffiCER.  O'HECTOB.  ETC 


/v.  A 


ir  '•AFPV't*NT"  ISA  C^-t^C-.^'l'ON, 
tMCORPORATCD 


PNC  :*Tl   5TATL   ^N  *>i.CH 


/l(./l 


7.   PO  VOl^tOUO  ANY  CUPtJENTLV  V#LtDFCOKRAL  F^ 
«1LDt.lR  LtCCNSC  OR  PEfWiTT 


F^  *N0 
Q  YE3  ftj  HO 

P€4*U^  2-'iS2-<i7,     S-1S1-3S     and 
3-1SJ-07  p€>tdinf, 


I.   IF  REQUIRED  BY  ANY  STATE  OR  rtJREIGN  GOVEIWmenT.  DO  YOU 
HAVC  THEIR  APPROVAUTO  COnOI»CT  TmC  ACTIVITY  YOU 
PROKISET  /Q  I'ES  n  •* 

til  ft*,  lift  /vri'i^cl/ofli  Mtf  l/F*  *f  ^im*mt9l 

Nt-uada  ^amt-  &i.*.d  9aA»  ilcen^t.  tl 
(CommttclaL) 


10.  DESIRED  ErpECTIVE 

o*ic    a*  «ooit 


of  PtAMit 


».  ATTACMMCMTf.  THE  SPECIFIC  UIROFMATKJN  HEOUIRCO  FOR  THE  TYPE  OF  LICEN5t/PE>»«lT  REOoESTEO  (fcc  JO  Cf «  JJ.JJItJ)  "^^  « 
ATUCHCD.  IT  COHSTITUTCS  »«  IHTEORAL  PART  OF  THIS  APPLICATION.  LIST  SECTlOW  OF  SO  CrR  I.NDCR  BVIICM  ATTACHMENTS  AHE 


ATUCHCD, 
PROVIOCO. 


JO  ca?   17.33 


CERTtfKATiON 

I  Ht«»T  CERTIF*  TM*T  I  HAVE  REVO  AND  *»  r*»lll»ll  WTO  THE  «GUL»TK)MS  COMTAlNtO  IN  TITLE  50   """T  I'.  JJ  T"f  C??'  ™,'L?oV" 
■tSlATIOHS  ANO  TNE  OTHEII  APPUCAU-E  PAKTS  IM  SUBCHAPTER  t  OF  CHAPTER  1  <>F  ^l'^E,=?^"0,^^"y ""  ""J,'",]^^ f^JJ^  mu^^ 
■A1WN  SUBMITTED  M  THIS  APPLICAITIOH+OR  A  LICENSE/PERBIT  IS  COHPttTE  ANO  ACCURATE  TO  THE  BEST  OF  MT  l(NOin.EDCE  AHB  M Lltf. 
t  UM>ERSTANO  THAT  ANT  FALSE  STAIEnEMT  MtREIM  BAT  SUjJECT  BE  TO  THE  CRIMUIAL  PtNALTlti  Of  U  l>  S.C.  1801 


^^ 


)0  fteytmb€4.    19  76 


P'. 


*  ■  -     .* 


Attachment  to  Export  Permit  50  CFR  1722 

(1)  Common  &  Scieati&o  name:  1  (one) 
pair  of  Brown  Eared  Mpnchurtan  pheasants 
{CrouoptUon-mantchuricum) .  Bird*  to  be 
transported  from  FaUan,  Nevada,  U.S.A.  to 
Devlin,  Ontario,  Canada  for  prc^agation  and 
enhancement  of  survival. 

(2)  The  above  birds  were  hatched  in  cap- 
tivity by  the  above  i^pllcant  In  Fallon,  ND. 

(t)  No  attempt  has  «ver  been  made,  ncur  la 
one  contemplated  by  the  applicant  to  obtain 


birds  from  the  wild  or  in  any  other  manner 
that  would  cause  Injury  or  death  to  this 
.species. 

(4)  As  in  (2)  aborve  the  birds  were  raised 
in  captivity  In  Fallon,  Nevada. 

(5)  The  birds  covered  by  this  triplication 
will  be  boused  at  Devlin,  Ontario,  Canada. 

(6)  (1)  to  (v) :  Thla  Information  la  un- 
tuaown  by  the  applicant  as  I  have  never  seen 
his  game  bird  farm.  However,  Mr.  Sobuite- 
man  Is  very  highly  regarded  as  a  propagator 
of  rare  and  endangered  pheasants.  The  pcMt 
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thr«*  years,  "74.  "78  and  "78  ha  haa 
awarded  the  trophy  for  the  outstanding 
pheasant  breeder  In  all  of  Canada  by  the 
Can^ian  Pheasant  &  Oame  Bird  Associa- 
tion.^ 

(7)  Tltere  are  no  contracts  or  agreements 
in  this  transaction. 

(8)  The  issuance  of  this  Permit  will  enable 
Mr.  Schiiiteman  to  add  new  blcKxl  to  bis 
existing  flock  of  Manchnrlana  which  will 
greatly  enhance  the  propagation  and  sur- 
vival of  this  species. 

(8)  (1)  Activity  of  the  Permit  covers  only 
the  transportation. 

(11)  Transportation  will  be  via  Air,  United 
Airlines  and  Air  Canada. 

(ill)  Surplus  birds  will  be  either  sold, 
loaned,  or  given  to  other  dedicated  avicul- 
turlst. 

Additional  attachment  to  Applications  for 


"Exportation"   Permit  assigned   Permit  No. 
7-614-?  50  CPB  17  ja. 

(5)  Tha  blrda  covered  by  this  application 
wUl  be  housed  on  a  640  Eu:re  eattle  and 
alfalfa  Banch  located  ir>p<v»rtmately  IV^ 
mllea  from  Devlin.  Ontario,  Oani>rta  Owned 
by  Mr.  Schnltegan  of  Devlin.  Ontario, 
Canada. 

(6)  (1)  A  diagram  of  both  Brown  Eared 
and  Mikado  i>ens  and  housing  is  attached. 
The  housing  contains  infra-red  heattng 
which  is  used  in  extreme  weather  conditions. 

( 1 )  Species  covered  in  this  application  are 
as  follows: 

1 — Brown  Eared  Manchurlan  (fenxale)  of 
1976  hatch  (CrossoptUon-mantchurlcum). 

1 — Brown  Eared  Manchurlan  (Male)  of 
1976  hatch   (Croeeoptllon-mantchurlcum) . 

1 — Mikado  (Male)  (Syrmatlcus-mlkado)  of 
1976  hatch. 


!     ^-•"•rr-Trr 


r\-5iV— — 5-; 

.^.i.nv..<;x'xv. 


'A' 


^'^"A 


^ 


t>UA»i*» 


J{qT    Tft    t^CfllR 


C^HUITEr<TAM 
1)cvuN-"b'NtAeio-     C4HAPA» 

PRT*— -514.- 


V    r 


M»:Abo    Pel 


20' 
I' 


Documents  and  other  Information  sub- 
mitted in  connectloa  with  this  appUca- 
ticKi  are  available  for  public  tospectlaii 
during  normal  business  hotin  at  the 
Senrtce's  office  hi  Room  512,  1717  H 
Street.  N.W..  Washington.  D.C. 

Interested  persons  may  comment  on 
this  applicatlcm  by  submitting  written 
data,  views,  or  arguments,  preferably  In 
triplicate,  to  the  Director  (FWS/WPO), 
173.  Fish  and  Wildlife  Service,  Washing- 
ton, D.C.  20240.  Tills  appllcaticHi  has  been 
assigned  File  Number  PRT  2-514-07; 
please  refer  to  this  number  when  sub- 
mitting comments.  All  relevant  corn- 
meats  received  by  Februaxy  18,  19T7  win 
be  considered. 


Dated:  January  14, 1977. 

Dow  ALB  O.  DOWABOa 

Chief.  Permit  Branch.  Federal 
Wildlife  PermU  Oglce.  US. 
Fish  and  WildUfe  Service. 

[FR  DOC.T7-1653  PUed  l-18-77;8:45  am] 


ENDANGERED  SPECIES  PERMIT 
Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing application  for  a  permit  is  deemed  to 
have  been  received  imder  sectimi  10  <rf 
the  Endangered  Species  Act  of  1973 
(Pub.  L.  93-205). 

Applicant:  h  tc  3  Oame  Bird  F\arm.  4880  Al- 
corn BoMt,  Felton,  Nevada  8M06.  Jim  Cham- 
barUln. 


\. 
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v'lv&slon  of  Lit  r-*erceas» 
P.  D.  Box  19133        .' 
Rnihiiucton,  D.  C.  20036 


.^tra  "V, 


venxroim  Or  the  intfsior 

I.S.  IISH  AKD  WILDIIFC  SCITICC 

FEDERAL  FISH  AND  WILDLIFE 
UCEMSE/TERHIT  APPLICATION 


XX""*-  D""*-  D^is*  D*- 


lOocuvATim 


X    *r<   l'CANT.   rAar>.  cspflcc  •4</f«il  «^./pADa«  nu*i#t  *I  •><f>t»^«', 

'*«.    C<  ?.    ^JU«;    ChambllUU 

IS  so    /?t«>«n  .^</. 
9allon,  fictiada    S<i4oi 

Ph.   f702}Si7-32}7 


«j  l>  -*/>FLlCAMT'  IS  AN  »iDIVltXJAL.  COUf  ;.CTE  TViE  rOLLOmHC; 


DATS  OF  WITH 

/«    9tb*U1lAlf    nil 


lAWSCN  •HERE  CvtPUOVCO 


HLICHT 

S'-7-l/: 


COLCn  HAIR 


I'lO 


Slut. 


MfV  tUSlNCSS,  ACENOr.  on  tNSTITUTlCMAL  AFTlLlATtOK  H«  VSG 
TO  00  WITH  TMt  wiuDUFE  70  BCCCVESLO  OV  ▼•.15  LirEN'i:,-ri:o:T 


Nci* 


ik  LOCATiO**  W^F-KC  ►^►■CriiCC  'il  IVITY  15  TO  bt  CC'-L  JCTLO 

V*Ctl*{tA.  e{   bil.i!»    at   noted  in  block 
#3  a&et>«. 


&  CCRTIFieq  CHCCK  CR  MOHCY  onOCRfU  ■fr>''^-->l«'«;  PAYAeLE  TU 
IMC  ULL  rilH  AND  aiLOLjrE  SCHVICC  tUCi-O-.ta  IN  AMO'JNT  OF 


/»./♦. 


Ip    APPLICATION  FUR  Hn4i<.mtt  m»lf  i 


=r 


o-«'tl» 


'H' 


£    B^'Cf  D€5cmPTtON  0^  AC'.iviTy  FCR  which  RtOUEiTtO  LtCCNiE 
OR  PERMIT  IS  NEEDCO.  , 

^-ton-i/e^  e/  One  ( ij  pal<  ef  i*c»n  Ca*.td 
McnchuAA-an  pheaiant*.  lC<a«AOottLon- 
mnntchtuicMm)    ftom  efipticant  to  It^t,   Jtn 
fiooe-t,   StoM.{{ui.llt,  Ont,  Canada, 

t^*td^  a*,t  fo*.  the  tnt^odneJtion  o{  n«» 
^iood  'CrtCa   the  p-te^ent  {lock,  of  iSte»n 
Zwted  c»ned  litf  fl*.   ^loue*.  ,     Ohii.  »iii 
fJteattif  enhance  the  ptopafadon  antl 
ifm<uivat  e{  thi^  i.pecie4i. 


%.   IF  -APPLICANT"  IS  A  Bl^S^NESS.  CCftPCPATiQN.  P^'BliC  AGLuC 
OR  IMSTITUTIOM.  COMPlETE  THE  fOLLO*lW&; 


t.xri*tN  TYf  E  CW  «'.c  Cf  WL  ^  •■!  '  '    *«jt^CY.  ^/«J  IhL 


■:5^- 


Nonl 


IIAS'C.  t.t;  E.  A^C  Those  M'Jy^.m  <.,   f  HLlICxT.  PR;.iiCIP*U 
OFUCER,  OlltCTOR.  ETC. 


IF  "APPLICANT"  li  *  Cw.'\-  i^AT.Oi     .f,L  ',A  ,  E.  STATE  'U  «M  CM 
^•CCRPORATEO 


/V./«, 


I,   DO  YOU  HC-D  ANY  CufiRENTLV  VAi.iC  FtCCRALrfjSM  ANQ 
iriL£X.irt  LICENCE  on  PE»*(IT?  □  Yfc*       ^  NO 

fif /«•,  //■(  Itctrtc  Ar  ftzmii  nsmir-i) 

PK}  3-Jf2-07     C     2-j;j-2y    Pending. 


4  IF  REQUIRED  BY  ANY  STATE  OR  FOREIGN  COVCR4UENT,  00  TC  J 
H*V«  THEIR  APPROVAL  TOCOMOUCT  THE  ACTIVITY  YOU 
JHOFOSEI  XX''"  lD  no 

Neifada  State  ^a«e  !ji*d  Xicen^e  tl, 
CemeeA-datm 


II.  OeSIHEO  EFFECTIVE 
DATE 

(tS/tP 


1-  S'o''klKi.''^dfi^  i*4«ance 
0^  P*4m<X  aa.  Cana.ii.ai%  P 


n.  ATTAOaaNTi^  THE  SPECIFIC  IHFCW.*ATiON  Ri: QUIRED  FOH  THE  TYPEOF  LICEKSE/PEKMiT  REOuES* 

ATTAOif  e,  IT  CONSTITUTES  AN  INTIONAL  PARI  CF  THIS  APPLICATlOli  J.IST  iECTlOHS  OF  iO  CFH  UNCER  »HICM  ATTACfiMLNtS  ARE 


Pl—*t,  *e{e*  to  attachment*,  on  Pmpo^t  ffpnlicatioit  a^^ifned  9U.t  #  2-}r2-07 
tif  ifOi^  Office,  Pitbli^ed  in  9ede<.al  Ke^tXe*.  24  Sept,    '76. 


CERTiriGiTIOK 

IHEREBY  CERTirt  TH*T  I  H*VE  «E»0  ANB  *«  FAMILIAR  »1TH  WE  KECUUmONS  COHTAIHEO  W  TITVE  »,  PtUT  11,  OF  THE  CODE  Of  f  EOERAL. 
MCUUTIONS  AN-a  TME  OTHER  APPLICABLE  fARTS  IK  SUBCXAPIER  I  Cf  CHAPTER  I  OF  TLae.50.  AND  I  lURTKER  CERTlf  T'THAT  IHEMFOR-  . 
MWM  JOMilTtB  W  THIS  AFPLICATrOH  FOk  *  L1CEHS€/P£R«IT  IS  CO«rt.ETE  AKO  ACCUR4TC  TO  THt  »EST  OF  »T  tHOnEOCE  AHO  »ai£f. 
lUNMISTAND  THA7  ANT  f  ALiI  STA'TEaENT  WUEIN  MAT  SUBJECT  HE  T»  TME  CRI«l^fAl.  PEHALT1«S  OF  U  U.S.C  1001. 


/^/-jj/^^/ff^ 


0* 


-J. 

I 


L  AND  J  Qame  Bird  Ranch. 
Ornamental  Pheasants, 
Fallon,  Net.. 
December  22, 1976. 

UJ3.  Department  or  the  Interior, 

fish  and   Wildlife   Service,  Federal   Wildlife 

Permit  Office,  Washington,  DC. 
Attention:  Mr.  Fred  Bolwahnn. 
Reference:  PRO  i-453-07.  ' 

Dear  Mr.  Bolwahnn:  In  compliance  with 
our  pbone  conversation  of  a  few  days  ago  I 
am  enclosing  the  Information  you  rea.uested 
on  the  location  and  pen  size,  etc.  for  the 
Brown  Eared  pheasants  Mr.  Len  Glover,  of 
Stouffvllle,  Ontario,  Canada  hopes  to  obtain 
from  me. 

I  sincerely  hope  that  you  will  do  every 
thing  possible  to  expedite  the  paper  work  a.s 
I  certainly  would  Uke  to  deliver  these  birds 
to  him  prior  to  the  upcoming  breeding  sea- 
son. 

I  am  enclosing  a  copy  of  the  Canadian 
Government  Import  Permit  for  these  birds 
which  I'd  like  to  have  inserted  In  his  P^le 
No.  PRO  2-463-07.  In  view  of  all  the  require- 
ments and  time  element  Involved  to  obtain  a 
Permit  from  our  Government,  it's  quite  in- 
teresting to  note  that  Mr.  Glover  submitted 
bis  application  to  the  Ottawa  Office  on  the 
29th  of  November  and  his  Government  is- 
sued the  Import  Permit  on  December  the 
8th.  It's  really  a  shame  too  Fred,  as  many  of 
the  breeders  who  have  been  so  dedicated  in 
keeping  some  of  our  endangered  species  going 
have  given  up  the  propagation  of  these  birds 
due  to  so  many  restrictions. 

Thank  you  so  much  for  your  interest  and 
attention. 

Sincerely. 

C.   J.    (Jim)    Chamberlain. 
Onb 

These  birds  will  be  located  30  miles  north 
east  of  Toronto  on  a  seven  and  one  half  acre 
lot  that  Is  mostly  wooded,  it  takes  up  the 
east  half  of  lot  five,  concession  six,  In  Whit- 
church Township,  address:  R  R  No.  4,  Stouff- 
vllle, Ontario. 

Two 

Pens  are  approximately  20'  x  25'  situated 
among  trees  on  7'^  acre  wooded  lot.  These 
pens  are  constructed  of  2  z  4  lumber  and 
plywood,  with  galvanized  wire  to  keep  out 
prowling  animate,  such  as  coons,  rats,  etc. 
lliey  will  be  hoiised  alongside  other  en- 
dangered pheasants  siicb  as  Elliots,  Swlnehoe, 
jMuB  Coppers  Tragapans  and  other  species 
kept  over  the  last  twenty  yee^s. 
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Export  Permit — Title  50,  17:22.  Attachment 
to  Form  3-200 

( 1 )  Common  and  Scientific  name :  One  ( 1 ) 
pair  of  Brown  Eared  Manchurlan  pheasants 
(Crossoptilon-mantchuricum) .  Both  birds 
are  of  1976  hatch  (1)  male  and  (1)  female. 
Birds  are  to  be  exported  to  Canada  to  Mr. 
Len  Glover  of  Stouffvllle,  Ontario,  Canada 
for  new  blood  for  his  existing  flock  and  for 
the  enhancement  of  propagation  and  sur- 
vival of  this  species. 

(2)  The  above  birds  were  bred  and 
hatched  in  captivity  by  Jim  Chamberlain  of 
Fallon,  Nevada,  U.S.A.  during  1976. 

(3)  No  attempt  has  ever  been  made,  nor 
Is  one  contemplated  by  the  applicant  to  ob- 
tain birds  from  the  wild  or  in  any  other 
manner  that  would  cause  injury  or  death  to 
this  specie. 

(4)  As  in  (2)  above  the  birds  were  raised 
in  captivity  by  Jim  Chamberlain  in  Fallon, 
Nevada  diu-ing  1976. 

(5)  Birds  covered  by  this  application  will 
be  housed  at  R.R.  No.  4,  Stouffvllle.  Ontario, 
Canada. 

(6)  (01)  :  Not  known, 

(6)  (611) :  I  have  never  met  Mr.  Glover 
personally  nor  have  I  been  to  Tils  averies, 
however,  I  do  know  he  has  been  raising  rare 
pheasants  for  a  good  number  of  years  and 
has  a  very  good  reputation  as  a  breeder. 

(6)  (6iii) :  I  feel  positive  Mr.  Glover  will 
participate  in  a  co<^)eratlve  breeding  pro- 
gram. 

(6)  (6iv)  :  All  birds  will  be  shipped  in  un- 
used wire  bound  crates,  suitably  padded  with 
foam  rubber  to  prevent  any  scalping  or  in- 
iury.  Food  and  water  containers  will  be 
securely  wired  to  the  corners  of  the  crates 
which  will  be  of  sufficient  size  for  the  young 
birds  to  stand  and  turn  around  In,  approxi- 
mately 18"  X  24"  X  13"  high.  Crates  will  be 
newly  painted  Emd  marked  "Live  Birds"  on 
all  four  sides.  One  (1)  birds  only  will  be 
shipped  in  each  crate. 

(6)  (6v) :  Unknown. 

(7)  There  are  no  contracts  or  agreements 
with  Mr.  Glover  except  for  the  purchase  price 
of  $160.00.  Tlier*  are  no  other  participants 
in  this  transaction. 


(8)  to  (8iv) :  I  do  not  have  the  intimate 
knowledge  of  Mr.  Glover's  breeding  operating 
facilities,  objectives  or  future  plans,  but  I 
can  and  do  vouch  for  his  slncerety  and  his 
ability  as  a  breeder  of  rare  pheasants. 

(9) :  As  Toronto,  Ontario,  Canada  is  the 
"pick-up"  point  of  these  birds  it  would  seem 
that  Chicago  would  be  the  better  "desig- 
nated Port"  for  the  birds  to  pass  thru. 

Dociunents  and  other  information 
submitted  in  connection  with  this  appli- 
cation are  available  for  public  inspection 
during  normal  business  hours  at  the 
Services  office  in  Room  512,  1717  H 
Street,  N.W.,  Washington,  D.C. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (FWS/WPO) . 
U.S.  Fish  and  Wildlife  Service,  Wash- 
ington, D.C.  20240.  This  application  has 
been  assigned  Pile  Number  PRT  2-453- 
07;  please  refer  to  this  number  when 
submitting  comments.  All  relevant  com- 
ments received  by  February  18.  197"  vfill 
be  considered. 

Dated:  January  14,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch,  Federal 
Wildlife  Permit  Office,  United 
States  Fish  and  Wildlife  Serv- 
ice. 
(PR  Doc.77-1654  Piled  1-18-77:8  45  am] 


MARINE  MAMMAL  PERMIT 
Receipt  of  Application 

Notice  is  hereby  given  that  the  fol- 
lowing application  for  a  permit  has  been 
received  under  the  Marine  WnmrniLi 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407). 

Applicant:  Jack  W.  Lentfer,  National  Fish 
&  Wildlife  Laboratory,  U.S.  Pish  &  WUdllfe 


Service,  4454  Business  Park  Blvd.,  Anchor* 
age,  Alaska  9950S. 

Univxesitt  or 
Alaska, 
Naval  Arctic  Research  Laboratory. 
Barrow,  Alaska.  Ser-R  0176. 

To:  Director  U.S.  Fish  and  Wildlife  Serv- 
ice, Washington,  D.C. 

Prom;  Research  Veterinarian.  Naval  .^rct•.c 
Research  Laboratory,  Barrotr.  AK. 

Subject:  Proposed  Care  and  Maintenance  of 
Polar  Bear  Club. 

Date:  December  23.  1976. 

Reference  permit  application  No.  FVVS ' 
WPO  PRT2-454  submitted  by  Mr.  Jack  Lent- 
fer, U.S.  Pish  and  Wildlife  Service,  Anchor.* 
age.  AK. 

I  have  personally  received  the  arrange- 
ments for  tranj^>orting  and  maintaining  the 
polar  bear  cub  and  find  them  more  than 
adequate  to  provide  a  healthy  and  humane 
environment  for  the  animal. 

The  animal  will  be  maintained  by  a  staff, 
Including  myself,  experienced  In  care  and 
management  of  polar  bears  held  in  cap- 
tivity   for   research    purposes. 

L.  Michael  Philco.  MVD. 
Research  Veterinarian,  NARL. 

(Director.  NARL;  Assistant  Director  for 
Science,  NARL;  Animal  Research  Facility 
Supervisor,  NARL,  Jack  Lentfer.) 

U.S.  Department  or  the  Interior. 

Pish  and  Wildlife  Service. 
Anchorage,  Alaska.  December  27.  1967. 

Mr.  Donald  G.  Donahoo. 

Chief,  Permit  Branch,  Federal   Wildlife  Per- 
mit Office,  U.S.  Department  of  the  Interior, 
Fish  and  Wildlife  Service,  Washington,  DC. 
Dear  Mb.  Donahoo:  Tou  requested  addi- 
tional   information    for    an    application    for 
a    permit    for    polar    bear    research    (FWS, 
WPO  PRT  2-454). 

The  bear  would  be  housed  in  a  15'  x  30' 
cage  of  steel  bar  construction.  Bars  are  2 
inches  in  diameter  and  4  inches  apart.  The 
floor  is  concrete  with  drains.  Straw  would 
be  provided  for  bedding.  Fecal  material  is 
removed  from  the  cage  daUy  and  straw  is 
replaced  as  necessary  to  maintain  a  sanitary 
condition.  The  cage  has  two  .compartments. 
The  bear  can  be  held  In  either  compart- 
ment while  the  other  compartment  is  hosed 
or  steam  cleaned.  The  cage  Is  housed  In  a 
frame  building  within  which  temperature 
can  be  controlled.  The  cub  will  be  fed  canned 
milk. 

A  certification  from  a  licensed  veterinarian 
familiar  with  methods  of  transporting  and 
maintenance  ts  enclosed. 
Sincerely  yours, 

Jack  W.  Lentfer, 
PoZor  Beor  Project  Leader. 

Application  for  Polar  Bear  Research  Permit 
as  Require   dby 

as  Required  by  Marine  Mammal  Protection 
Act  of  1972 

Information  required  by  50  CPR  13.12. 

1.  Applicant's  name,  address,  and  phone 
number :  Jack  W.  Lentfer,  National  Fish  and 
WUdllfe  Laboratory,  U.S.  Pish  and  WUdllfe 
Service,  4454  Business  Park  Blvd.,  Anchorage, 
Alaska  99503,  Phone  907-274-7611. 

2.  Date  of  birth:  13  May  1931. 
Height:  61". 

Weight:  170  lbs. 
Color  of  Hair :  Light. 
Color  of  Eyes :  Blue. 
Sex:  Male. 

Affiliation:   Leader,  Polar  Bear  Project,  U.S. 
Fish  and  WUdllfe  Service. 

3.  Agency  Director:  Lynn  A.  Greenwalt, 
Director,  U.S.  Fish  and  Wildlife  Service. 
Washington,  D.C. 
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4.  Location  of  Activity:  Barrow,  Alaska. 

5.  Information  required  by  60  CPR  18.31 
for  marine  mammal  research  permit: 

(1)  Purpose:  To  determine  cold  tolerance 
of  a  polar  bear  cub  at  the  time  of  emerging 
from  the  winter  maternity  den  and  protec- 
tive mechanism.-^  for  combating  cold  at  thlfl 
age. 

Dates  of  taking:  March -April  1977. 

Location:  Point  Barrow.  Alaska. 

Manner  of  taking:  A  cub  will  be  taken  from 
a  feimale  polar  bear  immobilized  as  part  of 
a  mark-recapture  study  authorized  by  De- 
partment of  Interior  Marine  Mammal  Per- 
mit No.  PRT-9-ia-C. 

<2)  Stocks,  numbers  and  products  to  be 
taken,  weights,  ages,  sizes,  sex,  and  condi- 
tion: The  bear  will  be  taken  from  a  eubpopu- 
latlon  of  approximately  3,500  animals  ex- 
tending from  northwestern  Canada  to  Point 
Lay,  Alaska.  The  animal  will  be  approximate- 
ly 3  months  old,  8-9  kilograms  In  weight, 
ntirslng,  and  of  either  sex. 

(3)  Manner  of  transporting  and  maintain- 
ing and  applicant's  qualifications  and  expe- 
rience: The  animal  will  be  transported  from 
10  to  SO  miles  from  the  point  of  capture  on 
Mft  Ice  to  the  animal  holding  facility  at  the 
Naval  Arctic  Research  Laboratory  at  Barrow, 
Alaska  In  the  passenger  compartment  of  a 
helicopter.  It  wlU  t>e  handled  without  drug- 
glng.  It  win  be  fed  condensed  milk  and 
boused  In  a  building  In  which  the  tempera- 
ture can  be  controlled.  Straw  will  be  pro- 
Tided  for  bedding.  Procedures  for  feeding 
and  maintaining  will  be  similar  to  those  used 
by  the  applicant  and  Naval  Arctic  Research 
lAboratory  animal  colony  personnel  for  suc- 
cCMfully  raising  polar  bear  cubs  of  this  age 
In  the  past.  The  applicant  has  conducted  po- 
lar bear  research  since  1966  and  has  had  ex- 
tensive experience  In  handling  animals.  A 
biographical  sketch  Is  attached.  A  veterinar- 
ian employed  full-time  by  the  Naval  Arctic 
Research  Laboratory  will  be  available  for 
consultation. 

(4)  Deecrlptlon  of  research  project:  The 
Marine  Mammal  Protection  Act  of  1972 
directs  the  Department  of  Interior  to  pro- 
tect polar  bears  and  their  ecosystem.  Of 
major  concern  are  poesfble  effects  of  disturb- 
ances to  denning  females  and  newborn  cubs 
caused  by  increasing  human  activity  in  the 
Arctic.  The  period  of  greatest  concern  is  Im- 
mediately after  females  with  new  cubs  have 
broken  out  of  winter  snow  dens  and  cubs  are 
becoming  acclimated  to  outside  conditions. 
Bears  are  the  most  subject  to  effects  of  dis- 
turbance immediately  after  emerging  from 
dens  because  they  are  visible  and  do  not  have 
the  protection  of  the  den.  Defense  mecha- 
nisms available  to  adult  bears  are  to  leave 
the  area  of  disturbance  or  go  into  the  water. 
These  actions  could  result  in  mortality  to 
cubs,  particularly  during  extremely  adverse 
weather  when  animals  normally  would  return 
to  the  maternal  den  or  form  a  temporary  den. 

The  objective  of  this  research  is  to  deter- 
mine cold  tolerance  of  cubs  under  varioxis 
conditions  (stUl  air,  various  wind  speeds,  and 
ice  water)  they  might  be  subjected  to  in  the 
Wild,  and  to  describe  physiological  and 
mechanical  mechanism,  which  protect  cube 
from  cold.  Pindlngs  could  then  l)e  correlated 
with  meteorological^  data  to  develop  more 
definitive  stipulations  for  protection  than 
can  be  recommended  now. 

Dr.  A.  S.  Blix,  physiologist  at  the  Institute 
of  Arctic  Biology.  University  of  Alaska,  will 
conduct  studies  to  determine  cold  tolerance 
and  mechanisms  for  protection  from  cold. 
Physiological  studies  will  require  the  saoriflce 
of  the  cub  at  the  end  of  the  study  period. 
A  research  proposal  is  attached. 

8.  Documentation  for  importation  from 
foreign  country;  Not  applicable. 

7.  Certification:  I  hereby  certify  that  I 
have  read  and  am  familiar  with  the  regula- 
tions contained  in  Title  60.  Part  13,  of  the 


NOTICES 


Code  of  Federal  Regulations  and  the  othtr 
applicable  parts  In  Subchapter  B  of  Chapter 
I  of  TlUe  60,  and  I  further  certify  that  the 
information  submitted  in  this  applicatlom 
for  a  permit  is  complete  and  accurate  to  the 
best  of  my  knowledge  and  belief.  I  undet- 
stand  that  any  false  statement  hereon  may 
subject  me  to  the  criminal  penalties  of  18 
U.S.C.  1001. 

8.  Desired  effective  date  of  permit:  Work  Is 
planned  for  the  period  between  1  March  and 
30  April  1977.  A  permit  is  requested  for  the 
period  1  March  1977  through  30  April  197B, 
however,  In  case  funding  is  delayed  or  work 
ts  not  accomplished  the  first  year  for  othpr 
reasons. 

9.  Date  of  application:   13  October  1976. 

10.  Slgnatiu-e  of  applicant :  Jack  W.  Lent- 

FER. 

Documents  and  other  information  sub- 
mitted in  connection  with  this  apphca- 
tion  are  available  for  public  inspectlan 
during  normal  business  hours  at  the 
Service's  office  in  Room  512,  1717  H 
Street,  N.W.,  Washington,  D.C. 

Interested  persons  may  comment  an 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  In 


triplicate,  to  the  Director  (FWS/WPO', 
U.S.  Pish  and  Wildlife  Service,  Washing- 
ton, D.C.  20240.  This  application  has  been 
assigned  File  Number  PRT  2-454-10; 
please  refer  to  this  number  when  sub- 
mitting comments.  All  relevant  com- 
ments received  by  February  18,  1977  will 
be  considered. 

Dated:  January  14,  1977. 

Donald  G.  Donahoo, 
Chief.  Permit  Branch,  Federal 
Wildlife   Permit   Office,    U.S. 
Fish  and  Wildlife  Service. 

[FR  Doc,77-1656  FUed  l-18-77;8:45  air.; 


THREATENED  SPECIES  PERMIT 
Receipt  of  Application 

Notice  is  hereby  given  that  the  fol- 
lowing application  for  a  permit  is  deemed 
to  have  been  received  under  section  4(d) , 
16  use  1533(d) ,  of  the  Endangered  Spe- 
cies Act  of  1973  (Pub.  L.  93-205). 

Applicant:  L.  &  L.  Pheasantry,  East^Mt. 
Road,  Hegins,  Pennsylvania  17938.  Lee  A. 
Klefer. 


OMfi  HC    »T  K  . 
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DEPARTMEHT  ur  irfE  IHTEHIOR 
IS.  FISH  ADD  WIIDIIFC  SCIYtCt 

FEDERAL  FIS*<  AKD  WILDLIFE 
UCE«SE/PtRMlT  APPLICAHON 


&  A^VLICAMT.  r««*«,  CflM^lvi*  W*(*a  mW  P*m«  M«ferf  •/  >•■ 


L.  &  L.   Pheasantry 
East  Kt.  Hoad 
Hegir.s,  Pa.  17933 


«.  m  -APPLICANT-  K  AM  IWOIVlOUAt..  COtCTC  TMC  rOUjO— l»l 


n«i>«.   nxm.  r]«««»CD"«- 


OATK  O?  e.RTH 


COUWHAIR 


COLOR  CVU 


n  KHCnt  fM^-JOttJi  liOCIAL.  SCCUWTV 


CN  FvR  il«« 


I   r  IMPORT  00  ExPOFT  uctsse     I  X  PtO*  I 

Captive  Self-Sustaining- Pep. 


.    BHiEF  cesCRiPTtON  OF  ACTIVITY  FOR  IHICH  REOUEiTEO  fc.lCf.Lt. 
OR  PERMIT  ISNCEOCO. 

Capative  propagation  of  ornamental 
pheasants  listed  on  the  cndanc^i'c  i 
species  list. 


k  IF  -APPLICANT-  IS  A  8US'ME5V  CORPOBATIOM.  PJBLIC  ACe»»<;T 
on  WtTlTUTlQM.  COUPlITE  TMC  FOklToaiMOa 


tXPLAIM  TTPC  on  KHO  OF  auSmEU,  ACCMpt,  OR  INiTlT\JTIOH 

commercial  propagation  of 
ornamental  pheasants  listed  on 
the  Endangered  species  list. 


AMY  BUSINESS,  ACCNCr.  OR  iKSTITVITIOIAL  AFFICIATKIN  HAV1MC 
TO  DO  M-.M  THE  WLCLIFE  TO  BE  COVCRCD  SV  THIS  UCO<SC/PE>*IIT 


a.  LOCATION  «rik.i  u  r^rCF^OScC  ACTIVITY  IS  ^ii  BE.  COnOUCTLO 

Hegins  R.T).i^2,  Hegins  Tvro. 
Schuylkill  couriry,   Pa. 


MAMC.  TITLE.  ANO  F*.ONt  NUMOEP  OF  FREilOCNT.  PRINCIPAL 
OTFiStP.  OIRCCTOR.  ETC. 


lee  A.  Klefer 


ir -APPLICANT"  IS*  CCVCRATlON.  INDICATE  STATE  IN  WHiCH 
MCORPO RATES 


7.  DO  YOU  MOLD  ANY  CURRcNTLY  VALID  FEDERAL  FISM  AnQ 
"ILOLlFt  LICENSE  ON  P«i»in>  □  »«         ZJ  "O 

at  /.*,  iiil  fIcMat  m  ftmit  mmmk*ft 


■.   IF  REQUIRLO  BY  ANY  S^ATE  OR  FOREIGN  OOV£l»«MENT.  CC  ^ 
t»Avt  TMEIR  APPROVAL  TO  CONOUCT  TMC  ACTIVITY  YOU 
PROiKJSEt  Zi  «1  ZH  NO 


».    CtWT^FlEO  CMtCK  OR  »a:sI.<  OhDI  m  H  ayyi'tal.-.J  PAYABLE  TO 
TMCU-S.  Fl]»:  ANO  VILDLIFE  SERVICE  ENCLOSCO  m  AMOUNT  O^ 


10.  DCS'^ro  Errtc 

DATE 


IT.  Our*  TlON  NEEDED 


1^  ATTACHMCNTS.   THE  SPl^-F  C  INFOF*»ation  RCiJU'RtO  FOR  T»<E  TYPE  OF  LiCC».si     PERMiT  PCQuESTEO  iSra  St  ^f «  IJ.IHill  WVST  St 
O.  IT  CONSTITUTES  AN  «.TtORAL  PART  OF  THIS  APf^JCATION.  LUT  Si.'  OnS  i)F  IC  CFR  C'<CE"S  PWCH  ATTACMMO<TS  »Re 
0. 


PPLIC 


ctamcATraii 

I  HEK«y  CMTIFV  IhUT  I  Mi«  RE/U>  AMD  Ml  nuttLHH  WITH  THE  «ECULAT10MJ  CONTAIMEO  M  UTI-E  58.  PAKT  U  OT  TVC  C00€  Of  FCCnAL 
S£MLJt  nOXi  AND  TUf  OT«R  APii.lCAM.E  PARTI  M  SUKHAPKR  B  Cf  OtAf  It*  I  OF  TIUE  M.  AHO  I  nMTMR  CEITm  HUT  TMk  IVOa. 
■ATMH  UieWTTIO  M  THK  AfPLKATHM  FIM  A  LICEH»>  rCRMT  U  aMn.ETE  AND  ACCU1UTE  TO  THE  KIT  Of  IT  UKMJSCC  MM  MLKT. 
I  UNOE«TAMO  THAT  AHT  FALSE  STATtMEHT  MEREIW  MT  iUBJKT  «E  TO  TMt  CIWMWAL  FEXAtTttI  Of  M  U.i.C  W»t 


WOO  t^ 

»  .-al 


Au£.  10,  1976 
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L.  &  L.  Pheas.\ntrt. 
Hegins.  Pa.,  September  3,  1976. 
Director   (FWS/LE), 
US.  Fish  and  Wildlife  Service.  P.O.  Box  19183. 

Washington^  D.C.  20036. 
Re:  FWS/LE  PRT  2-342-25. 

Gentlemen:  Here  Is  the  Information  as 
requested  in  your  letter  of  August  25.  1976. 

50  CFR  17.33(a)  : 

1.  Brown  Eared  Pheasant  (Crossoptilon 
Mantchuricum),  Edward's  Pheasant  (Lo- 
phura  Edwardsi) ,  Bar-Tailed  pheasant  (Syr- 
mat  icus  humlae) ,  Mikado  pheasant  (Sjrmat- 
icus  mikado),  Palawan  peacock  pheasant 
(Polyplectron  emphanum),  Swinhoe  pheas- 
ant (liophura  Swlnholl) ,  White-eared  pheas- 
ant (Crossoptilon  crossoptilon) . 

2.  Metal  and  wood  shelter  with  attached 
wire  pens.  (Photo  enclosed.) 

3.  Propagator  has  26  years  experience  in 
propagation  of  various  species  of  game  birds. 
Production  of  over  100,000  game  species  a 
year.  Six  terms  as  president  of  the  Pa.  Game 
Breeders  Assn.  President  and  director  of 
North  American  Game  Breeders  and.  Shoot- 
ing Preservation  Assn.  Member  American 
Game  Breeders  Coop.  Fed.,  The  American 
Pheasant  and  Waterfowl  Society,  Pa.  Poul- 
try Fed.  ten  awards  for  propagation  of  oma- 
mentfd  pheasants  and  awarded  the  rank  of 
Master  Breeder.  Received  Game  Bird  Indus- 
try Man  of  the  Year  In  1975  from  the  Pa. 
Game  Bird  Assn.  Graduate  of  Whltmoyer 
Poultry  Health  and  Nutrition  School.  Also 
experience  In  formulation  and  manufacture 
of  game  bird  feeds  and  use  of  medications 
for  treatment  and  prevention  of  diseases  in 
game  birds  and  domestic  poultry. 

4.  We  will  provide  information  under  this 
section. 

5.  During  transportation  the  corrugated 
carton  which  we  manufacture  and  sell  to 
other  game  breeders  will  be  iLsed.  Brochiire 
enclosed. 

6.  Average  mortality  has  been  about  17% 
as  per  our  annual  reports  to  the  Pa.  Game 
Commission.  Most  mortalities  were  due  to 
weather  conditions  sucli  as  24  Inches  of  wet 
snow  in  Nov.  75  and  18  Inches  of  rain  In  24 
hrs.  in  June  of  75  and  other  extreme  and  un- 
usual weather  conditions.  Several  new  con- 
struction methods  and  buildings  have  been 
a  great  advantage.  In  75  the  worst  stMin 
of  the  year  brought  about  8  Inches  of  rain 
and  mortality  was  only  about  M  birds  out  of 
about  40,000  on  the  farm  at  that  time.  We 
are  blood  tested  and  under  the  Dept.  of 
agriculture  N.P/I.P.  program  and  also  have 
our  own  vet  check  the  entire  farm  every  30 
days.  We  are  also  Inspected  by  the  Pa.  Game 
Commission  twice  a  year.  The  department 
of  Ag.  In  Harrisburg  will  be  happy  to  give  you 
a  recommendation  on  ovir  farm  and  the 
healtk  of  our  stock. 

7.  Since  both  the  FWS  and  I  agree  these 
species  are  endangered  in  the  wild  it  is  most 
Important  that  people  like  myself  continue 
to  propagate  these  species  in  captivity  or 
there  will  be  none  in  the  wild  or  in  cap- 
tivity. Since  I  am  only  producing  more  from 
captive  stock  and  not  taking  any  from  the 
wild  this  can  only  Increase  the  total  number 
of  these  species.  Most  of  these  species  will 
be  sold  to  others  who  also  wish  to  propagate 
these  species  and  are  in  need  of  new  blood 
lines  or  replacement  of  lost  stock.  Some  are 
also  sold  to  zoos  where  they  will  be  propa- 
gated or  displayed  so  the  public  will  be  able 
to  see  and  learn  more  about  endangered 
species. 

Date  requested  for  effective  date  is  as  soon 
a^  available  and  duration  needed  is  for  as 
long  as  permit  Is  applicable  or  required. 

Lee  a.  KrEFER. 


Documents  and  other  information  sub- 
mitted in  connection  with  this  applica- 
tion aie  available  for  public  inspection 
during  normal  business  hours  at  the 
Service's  office  in  Room  512, 1717  H  Street 
NW.,  Washington,  D.C. 

Interested  persoiis  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (FWS  WPO' . 
U.S.  Fish  and  Wildlife  Service,  Wash- 
ington, D.C.  20240.  Tills  application  has 
been  assigned  Pile  Number  PRT  2-342- 
25;  please  refer  to  this  number  when 
submitting  comments.  All  relevant  com- 
ments received  by  February  18.  1977  will 
be  considered. 


Dated:  January  14.  1977. 

Donald  G.  Donahoo. 
Chief.  Permit  Branch,  Federal 
Wildlife   Permit    Office,    U.S. 
Fish  and  Wildlife  Service. 
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THREATENED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing appUcation  for  a  p>ermit  is  deemed 
to  liave  been  received  under  section  4(d> , 
16  U.S.C.  1533(d>.  of  the  Endangered 
Species  Act  of  1973  tPub.  L.  93-205>. 

Applicant:  Woodland  Park  Zoological  Gar- 
dens, 5500  Phinney  Avenue  North,  Seattle, 
Washington  98103.  David  Hancocks,  General 

Director. 
t 

eusMS  uj>i<4 


PETARTMENT  OF  THE  MTlRIOit 
I.S.  (ISN  tm  WIlMirE  SHVICE 

FEDERAL  FISH  AW  WtLDUFE 
UCENSE/PERMT  APPUCATION 


1.  APPt-tCANT.  rff.ac,  cmmplmtm  W^««a  mmd  phtm*  .w»Wr  9I  in^i.itfMC 
hmBi»*M§,  m$mcj,  or  im»litmtmm  tm  rktcft  pwrmil  is  r.««r«rwP 

Woodland  Park  Zoological  Gardens 
5500  Phinney  Avenue  North 
Seattle,  Washingtoa  98103 
Telephone:  (206)  782-1265 


'  JS  ro«    l"«.i« 


>WPO^T  OR  E-SOR'  ^iCCn5€ 


B' 


£.    PR  E,*"  DCSCRiPT  DS  0«   ACT,* 
OR  PE>*liT  IS  NEEOCS. 


-Y  fOI  "M'Ol  RESutSTEO  U'CEWSC 


Authorizing  delivery,  receipt, 
carriage,  transportation  or  shipment 
in  interstate  commerce,  in  the  course 
of  a  commercial  activity,  or  sale,  or 
offer  for  sale,  in  Interstate  conmerce 
of  specimens  of  a  captive,  self-sus- 
taining population. 


4.  'jF  "APPLICANT"  IS  AN  1WOIV10UAL.  COMPLETE  THE  FOLLO^.NS; 


□  mh.   nMRS.   □yijsil3««. 

HCienT 

■EiOMT 

OATE  OF  eiRTM 

COU>RHAlft 

CO^OR  ElES 

PHONE  NJMBEH  PmERE  OIPi-OTEO  JSOCIAL  SECURITY  WUMBES 

i 

OCCUPATION 

ANr  •U5JNES5,  AGENCY.  OR  iMSTIT\jTIOKAL  AFFIL'ATION  HAVING 
TO  00  KiTH  The  Rr.DLFE  TO  9C  COVERED  BY  TH'S  UCENSE  r=EI*«T 


».  LOCATiON  HHERE  PSOPSSEO  ACTIVITY  IS  TO  BE  CONOUC^tO 

Woodland  Park  Zoological  Gardens 
5500  Phinney  Avenue  North 
Seattle,  Washington  98103 
Telephone:  (206)  782-2919 


5.    ir  -APPwICANT-'   IS  A  Bus  WESS    COWPORAT.QN.  PV^B^-'C  ACtNCV. 
OR  INSTiTUT'QH.  COhtf^LETl  T»4E  FOti-OBMirti; 

EXP4>T(ri  »PE  OR  KINO  OF  BUSIHUS,  AGENCY,  Oft  INSTITUTION 

A  municipally  ovned,  non-profit 
Zoological  Park,  Seattle,  Washington, 
Involved  in  conservation,  education, 
recreation,  research  and  general 
public  use. 


NAME.  TiTuE,  ANO .PHONE  NjyotR  OF  PRESiOCNT.  PRlNCiPAU 
OFFICER.  O.HECTOR.  ETC  782-1265 

David  Hancocks  .•_CeneralJDir« 


IF  "APPLtCANr-  IS  »  i 
INCORPO'lATEO 


OsaORAT.OW,  iNOtCATe  STATE  IN  »*ICW 


7.    OO  VOU  HO-0  ANY  CjRRENTLV   VAi_.0  FEDERAL  Fi*i  ANQ 
BILOLIFE  L'CEnSE  ORPEWaTI  Q  YES  l_J  •>* 


PRT-2-0666-PT 
PRT-2-Q72S-PT 


9     C£R-"^  EL  C-EC*  CO  MONEY   OWOtW  f.f  .mI. :*»•«;  PArAfl-E  ^Oi 
THE  J  5    F.>i  And  HiLOt-iFE  M.HV^C^  ENCuOWlO  IN  **«X»hT  OF 


■.    IF  RtOUiREO  BY  KSr  STATE  OR  F0««:  ON  GOVERNMENT.  O-Z   < 
HAVE  T>^E'R  APPROVAL  TO  CONOUCT  TwC  ACTlV.Tr  YOU 
.PWOPOSef  □  YEl  .  Cj  **o 

-f"  M**  t**'  /wiuiicti^t  ami  tjp*  •!  i»cwm*ai») 


Not  required 


;3    oes  «»tO  fft-" 

OATe 


ZK  =i*T  >*  n£E3£3 


It   ATTACHMe><-5.   T-E  SPETFiC  INFOTM^'DN  0E-:lI«»£3  F3«  T^-E  TrPE  C    i^'CESS-.    PC  *^  T  •JEJ^ES't:^    i*r  »  Cf»  .'-'.f.'  fc..*#^ir   &t. 
ATTACHED.  IT  CONSTITUTES  AN  iNTEiRA-  PART  OF  T-nS  APPwC*T  >.    u  5'  St:'  0*.i  -«^  W  CFR  „sdER  ffr-  Cm  ATTACMmE-I-'S  ARt 
PROVIDED. 


17.33 
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KITIFKATION 

I  HEREBY  CESTirr  THkT  I  HAVE  READ  XHB  AM  FAMILIAR  WTX  TXE  SECOLATIONS  CONTAINED  IH  TITLE  SJ.  PAIIT  IJ.  Of  THE  COSE  OF  FEDERAL 
RECULATIOMS  AND  THE  OTHER  APPLICABLE  PARTJ  M  SUBCHAPTER  B  OF  CHAPTER  1  OF  TITLE  M,  AND  I  FURTHER  CERTIFY  TXAT  THE  INFOR. 
kATIOM  SUBMITTEO  IH  TMtS  APPUCATIOH  FOR  A  UCEHJE/PERMIT  IS  CObPLETE  AHO  ACCURATE  TO  THE  BEST  OF  BY  KNO«LEI>uE  ANO  BELIEF. 
I  UNOERSTAHD  THAT  ANT  FALSE  STATCmENT  HEREIM  BAT  SUBJECT  BE  TO  THE  CRIMINAL  PENALTIES  Of  II  U.S.C  IWI. ^ 


SIGNATURE  (tm  f«i 


'Sc^AAJdBuxJC^h ' 


umAtlk. 
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NOTICES 


Toum  Seattle  Pasks  and  Reckeatiok, 
Woodland  Pakk  Zoological  Oaboens, 
Seattle,  Wash.,  Octot>erJ3. 1976. 

THX   DmECTOR, 

Fiah  and  Wildlife  Service. 
U.S.  Department  of  the  Interior. 
Wuhtnifton,  DC.  20240. 
Bet:  FWS.  LE  PRT  2-294-25. 

Dear  Sib:  I  am  In  a  qu&ndar}-  over  two 
letters  we  have  received  from  Mr.  C.  Bavin, 
Chief  of  your  Dlvl/>lou  of  Law  E^DfOlrcemeut, 
about  our  application  for  a  permit  to  con- 
duct Interstate  commerce  wiUi  specimens  of 
captlTe  self -sustained  populations.  Addi- 
tional Information  has  been  requested  for 
the  following: 

1.  A  brief  resume  on  the  background  and 
technical  expertise  of  persons  refiponslble  for 
the  care  of  wildlife:  Our  Keeper  force  Is 
made  up  of  6  Senior  Keepers,  26  Keepers  and 
8  Assistant  Keepers,  and  our  staff  Includes  a 
Veterinarian,  a  Veterinary  Aide,  a  Techni- 
cian, General  Curator,  a  Supervisor,  and  a 
Manager  of  Operations.  Can  you  confirm  if 
you  really  need  information  on  all  of  these 
individuals?  The  degrees  of  experleixce  and 
expertise  varies,  of  course,  between  all  these 
people,  as  does  their  amovmts  of  Involvement 
and  reeponsibllltles. 

2.  Detailed  descriptions  of  .shipping  con- 
tainers, methods  of  transportation  and  dura- 
tion of  travel:  This  item  Is  of  such  a  com- 
plexity and  so  variable  that  It  Is  even  more 
dUBcuIt  to  attempt  a  sensibly  useful  answer 
than  the  first  Item.  The  size,  type,  and  con- 
struction of  containers  is  always  different 
depending  upon  the  aiUmal  being  shipped. 
Naturally  we  alway.s  attemp  to  fabricate  or 
)>urchase  containers  suitable  to  their  pur- 
pose, but  no  .standard.s  other  than  safety  and 
experienced  common  sense  can  apply.  Simi- 
larly It  Is  impossible  to  advocate  any  single 
meibod  of  trancportatlon.  We  have  shipped 
Animals  by  air  and  by  road,  depending  upon 
distance  and  convenience,  and  the  length  of 
time  Involved  Lb  always  different.  In  general 
W  always  attempt  to  ensure  that  the  ani- 
mal will  travel  in  safety  and  with  the  mini- 
mum disruption  and  inconvenience  to  avoid 
further  Jeopardizing  what  is  invariably  an 
iinliappy  or  difficult  experience  for  the 
animal. 

3.  Outline  of  our  breeding  program:  With 
several  hundred  species  In  our  collection  It 
la  Impossible  and  unwise  to  have  one  pro- 
gram for  breeding.  With  some  species,  fc«- 
example,  we  expend  great  effort  to  try  and 
ensure  successful  breeding,  while  wltb 
species  such  as  Lions  we  are  using  Implants 
to  prevent  conception. 

1  am  presuming  that  the  problems  I  have. 
BMntloned   here  are  commonly  heard  from 
other  Zoo  organizations.  Tour  assistance  In 
thl.«  matter  would  be  grealy  appreciated. 
Your";  «lncerelv. 

David  Hancocks, 
General  Director. 

Attachment 

1  To  engage  Ln  interstate  commerce  in  sell- 
ing, buying  and  trading  of  the  following: 

*       Mammals 

Jagruar  (Pan t'leraonca) 

Liemur,  blade  (Lemur  macaco)  [ 

Lemur,  Ring-tailed  [Lemur  eat  to ) 

Leopard  (Panthera  pardus) 

Tiger  (Pnnthera  ti^a) 

Birds 

Duck,  Hawaiian  (Koloa)  (Amu  ui/villiana) 
Oooae,    Nene    (Hawaiian)     (Branta    sandvi-, 
eensU) 

Pheasant,  brown-eared  {Crossoptilon  mant' 
churcum) 


Pheasant,  Edward's  (Sophura  edicardsi) 
Pheasant,  Humes    (bar-tailed)    {Syrmaticus 

humiae) 
Pheasant,  MUutdo  (Si;rmaticv.s  mikado) 
Pheasant,    Palawon    peacock    (Polyplectroa 

emphorium)  1 

Pheasant,  Swlnhoe  (Sophura  awinhoii)         I 
Pheasant,  White-eared  [Cro-ssoptilon  crossb- 

ptilon) 
Quail,  Maskfled  Bobwhite  (Coliiins  virgini^- 

nui  ridgtcai/ii) 
Teal,  L^yson   (Layson  duck)    aAtms  laysan- 

ensis) 

2.  The  Feline  House  has  both  Indoor  and 
outdoor  facilities.  The  indoor  enclosures  con- 
sist of  (8)  16'xl0'x  10'  and  (2)  16x20x10'. 
The  outdoor  enclosures  con.sist  of  (4)  ap- 
proximately 40'x30',  and  (2)  approximately 
6O'x90'.  The  outdoor  enclosures  have  Indoor 
resting  facilities  and  there  are  maternity 
dens  avalalble  to  all  the  felines.  The  Primate 
House  has  both  Indoor  and  outdoor  facilities. 
There  are  (11)  indoor  enclosures;  (3)  9'xl3' 
xlO',  (6)  lO'xlS'xlO',  (1)  27'xl3'xl0-,  and 
(1)  20'xl3'xi0'.  There  are  (9)  outdoor  en- 
closures; (2)  30'xl5'xl2',  (2)  12'xl2'xl3'. 
(1)  35'xl2'xl2'.  (1)  18'Xl2'xl2',  (2)  12'xl5' 
xl2',  and  (1)  18'xl2'xl2'.  The  outdoor  facili- 
ties are  available  to  all  the  primates,  weather 
permitting.  The  pheasants  are  enclosed  in  a 
facility  containing  10  outside  enclosures 
37'xlO'x7'.  The  outside  enclosures  are  heevlly 
planted  with  shrubs  and  small  trees.  Each 
enclosure  has  an  Inside  covered  area  10':^' 
xlO,  which  can  be  heated  when  necessary. 
Water  and  feed  are  available  In  the  covered 
portion. 

3.  Woodland  Park  Zoological  Gardens  has 
been  in  operation  since  1900.  We  have  a 
staff  of  43  professional  animal  keepers. 
Breeding  success  has  been  good  with  most  of 
our  endangered  fauna.  Some  felines  include 
the  Snow  Leopard  Panthera  uncia.  Tiger 
Panthera  tigria.  and  the  Leopard  Panthera 
pardus.  Among  the  birds,  Palau>on  Peacock 
Pheasant  and  Trumpeter  Swan  Cygntts 
cygnus  buccinator.  Primate  include  Lion- 
tailed  Macoque  Macocoa  silenus  and  Cot- 
ton-headed Tamarln  Saguinas  oedipus. 

4.  The  Woodland  Park  Zoological  Gardens 
is  a  participant  in  ISIS,  International  Spe- 
cies Inventory  System.  The  Ztoo  has  speci- 
mens both  in  and  out  on  cooperative  breed- 
ing programs.  We  are  maintaining  and  con- 
tributing data  on  all  endangered  species 
studbook. 

5.  Containers  ased  in  the  transportation  of 
said  wildlife  shall  be  constructed  of  metal, 
wood,  fiberglass  or  fiberwood  and  marked 
WILD  ANIMALS,  THIS  END  UP.  Size  of  the 
container  shall  allow  the  animal  to  move 
freely.  The  floor  of  the  container  shall  be 
liquid-proof  and  be  covered  with  sufflciant 
absorbent  material.  Adequate  ventilation 
shall  be  provided.  Containers  constructed  of 
wire  mesh  shall  have  wire  screening  cover 
on  all  air  vents.  Acces.s  into  the  contalaer 
shall  be  adequately  secured  to  prevent  ac- 
cidental opening.  A  water  trough  with  ade- 
quate safe  access  for  replenishment  shall  be 
provided,  as  well  as  receptacle  for  food  as 
needed.  There  shall  be  several  labels  on  each 
container  with  Instructions  on  where  to 
hold,  when  to  feed  and  water.  The  label 
shall  contain  name,  address  and  telephone 
number  of  both  shipper  and  receiver. 

6.  Mortalities  Involving  Jaguar.  Leopard 
and  Tiger  during  the  last  6  years : 

1976 

Tiger  twliLS.  March  7, 1976,  Aborted 
Tiger  cub,  April  3,  1976,  Trauma  tij  mother 
(maternal  rejection) . 

1975 

Leopard,  January  3,    1076,  Trauma 
guars  (management  error) . 


Leopard  cub.  May  6,  1975,  Trauma  by  mother 
during  birth  (Euthanasia). 

1974 

Jaguar,  March  21,  1974,  Acute  viral  pneu- 
monia. 

Jaguar.  March  25,  1974,  Acute  viral  pneu- 
monia. 

Leopard  cub,  June  12,  1974,  Shock  following 
trauma  by  mother. 

Leopard  cub,  June  29,  1974,  Stillborn. 

Tiger,  August  19,  1974,  Euthanized;  chronic 
degenerative  kidney  disease. 

1973 

Leopard  cub,  Jainuary  21,  1973,  Stillborn 

Leopard  cub,  February  27,  1973,  Bacterial  { ^  > 
pneumonia. 

Tiger,  July  3.  1973,  Bronchopneumonia. 

Leopard,  December  2,  CJhronlc  glomerular 
nephritis. 

Leopard  cub,  July  1,  1973.  Bronchopneu- 
monia. 

J  972 

Tiger,    August    4.    1972,    Euthanized;    osieo- 

neerosis,  sarcoid  on  maxilla. 

Steps  being  taken  to  avoid  and  decrease 
such  mortalities  are  practicing  preventive 
medicine,  improved  programs  In  keeper 
training  and  general  animal  management 
techniques. 

7.  The  Woodland  Park  Zoological  Gardens 
Is  a  municipal  institution  operated  by  the 
City  of  Seattle.  It  is  open  seven  days  a  week 
without  an  admission  charge.  The  Zoo  op- 
erates on  a  philosophy  that  emphasizes  ed\i- 
catlon  (through  Interpretive  programs  and 
exhibit  of  animals) ,  research  (through  obser- 
vation), and  conservation  (through  the 
braedlng  of  selected,  especially  rare  and  en- 
dangered species).  The  disposition  of  sur- 
plus animals  will  be  to  appropriate  Institu- 
tions, by  trade  and  sale. 

Documents  and  other  information  sub- 
mitted in  connection  with  this  applica- 
tion are  available  for  public  Inspection 
during  normal  business  hours  at  the 
Service's  office  In  Room  512,  1717  H 
Street,  NW.,  Washington,  D.C. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (FWS/WPO>, 
U.S.  Fish  and  Wildlife  Service,  Washing- 
ton, D.C.  20240.  This  application  has  been 
assigned  File  Number  PRT  2-294-25; 
please  refer  to  this  number  when  sub- 
mitting comments.  All  relevant  com- 
ments received  by  February  18,  1977  v  ill 
be  considered. 

Dated:  January  14, 1977. 

Donald  G.  Donahoo. 
Chief.  Permit  Branch.  Federal 
Wildlife   Permit   Office.    US 
Fish  and  Wildlife  Service. 
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National  Park  Service 

LAKE   MEAD   NATIONAL   RECREATION 
AREA   WILDERNESS   STUDY 

Intent 

Notice  is  hereby  given  that  the  Naiion- 
al  Park  Service  will  hold  five  public  work- 
shops in  mid-February,  In  Arizona,  Cali- 
fornia, Nevada  and  Utah,  to  provide  for 
public  involvement  and  citizen  participa- 
tion in  the  first  phase  of  a  new  wilder- 
ness suitability  study  of  the  lands  In  Lake 
Mead  National  Recreation  Area. 
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Each  of  four  workshops  will  begin  at 
7:30  p.m..  local  time,  as  follows:  Feb- 
ruary 14,  1977,  in  the  Natlonsd  Parte 
Service  Southern  Arizona  Group  0£Bces, 
1115  North  First  Street,  Phoenix;  Febru- 
ary 15,  1977,  in  Room  3123,  New  Federal 
Office  Building.  300  North  Los  Angeles 
Street.  Los  Angeles;  February  16,  1977, 
in  the  Little  Theater,  William  Orr  Junior 
High  School,  1562  Katie  Drive,  Las  Vegas, 
and  February  17,  1977,  in  the  Audito- 
rium. Kingman  High  School,  400  Grand- 
view.  Kingman,  Arizona.  The  fifth  work- 
shop will  be  held  February  18,  1977,  in 
the  Community  Room.  St.  George  Sav- 
ings and  Loan  Building.  95  East  Taber- 
nacle, St.  George,  Utah,  and  it  will  begin 
at  2 :  00  p.m.  local  time. 

Concurrent  with  these  workshops,  the 
National  Park  Service  will  hold  consulta- 
tions with  various  Federal,  state  and  lo- 
cal government  agencies,  individuals  and 
organizations  on  the  designation  of 
wilderness  for  lands  within  Lake  Mead 
National  Recreation  Area. 

The  purpose  of  these  workshops  and 
consultations  is  to  provide  for  wide  pub- 
lic involvement,  including  ideas,  sugges- 
tions, and  comments  from  Individuals 
and  organizations  on  wilderness  designa- 
tion for  lands  in  the  recreation  area. 

After  the  National  Park  Service  com- 
pletes the  study,  a  wilderness  proposal 
and  draft  environmental  statement  will 
be  prepared  and  made  available  for  pub- 
lic review  followed  by  public  hearings,  as 
required  by  the  Wilderness  Act  of  1964. 

The  oral  statements  at  the  public 
hearings  and  the  written  comments  re- 
ceived while  the  record  remains  open  will 
be  analyzed  and  evaluated  during  the 
second  phase  of  public  Involvement.  TTie 
information  will  be  used  to  formulate  a 
Wilderness  Recommendation  and  Pinal 
Environmental  Statement  that  will  be 
submitted  to  the  Congress. 

Anyone  wanting  information  on  the 
National  Park  Service  pltuinlng  process, 
or  wishing  to  submit  comments  for  the 
wilderness  study  may  write  to  the  Super- 
intendent, Lake  Mead  National  Recrea- 
tion Area,  601  Nevada  Highway,  Boulder 
City.  Nevada  89005. 

John  H.  Davis. 
Acting  Regional  Director, 
Western  Region. 
January  6,  1977. 
[FR  Doc.77-1635  Piled  1-18-77:8:45  am] 


(Order  No.  7,  Amdt.  No.  5] 

LAND  ACQUISITION  OFFICER,  WESTERN 
REGION 

Delegation  of  Authority 

Western  Region  Order  No.  7,  approved 
March  3, 1972,  and  published  in  the  Fed- 
eral Register  of  March  28,  1972  (37  FR 
63261.  and  Amendment  No.  1,  approved 
March  5,  1974,  and  published  in  the  Fed- 
eral Register  of  April  18,  1974  (39  FR 
13903  > ,  and  Amendment  No.  2,  approved 
March  27,  1975,  and  published  in  the 
Federal  Register  of  May  5,  1974  (40  PR 
19508> ,  and  Amendment  No.  3,  approved 


January  12,  1976,  and  published  In  the 
Federal  Register  of  May  14,  1976  (41  VR 
19993) ,  and  Amendment  No.  4.  approved 
Sept«nber  8,  1976,  and  published  In  the 
Federal  Register  of  November  15,  1976 
(41  FR  50357),  is  hereby  amended.  Sec- 
tion 2,  paragraphs  (h)  smd  (h)(1)  are 
hereby  amended  to  read  as  follows : 

(h)  Realty  Specialists,  Joshua  Tree 
National  Monument,  and  Yosemite  Na- 
tional Park.  The  Realty  Specialists  sta- 
tioned at  Joshua  Tree  National  Monu- 
ment and  Yosemite  National  Park  are 
authorized  to  exercise  authority  with  re- 
spect to  the  following : 

(1)  Approval  and  acceptance  of  op- 
tions and  offers  to  seU  to  the  United 
States,  lands,  or  interests  in  lands,  with- 
in their  respective  area,  and  to  execute 
all  necessary  agreements  and  convey- 
ances incident  thereto  when  the  amount 
involved  does  not  exceed  $150,000.00. 

(NPS  Order  No.  77,  38  FR  7478,  Published 
March  22,  1973,  as  amended.) 

Dated:  November  29,  1976. 

John  H.  Davis, 
Acting  RegioTial  Director. 
Western  Regional  Office. 

(FR  Doc  77-1633  Piled  1-18-77:8:45  ami 


Dated:  December  30,  1976. 

Llotd  K.  Whtft, 
Superintendent. 
San  Juan  National  Historic  Site. 

(FR  Doc.77-1636  Filed  1-18-77:8:45  am] 


(Order  No.  2] 

SAN  JUAN  NATIONAL  HISTORIC  SITE, 
PUERTO  RICO      • 

Assistant  Superintendent,  et  al.i^legation 
of  Authority 

Section  1.  Assistant  Superintendent. 
The  Assistant  Superintendent  may  exe- 
cute, approve,  and  administer  contracts 
not  in  excess  of  $2,000  for  supplies, 
equipment  or  services  in  conformity  with 
applicable  regulations  and  statutory  au- 
thority and  subject  to  the  availability  of 
appropriated  funds. 

Section  2.  Administrative  Officer.  The 
Administrative  Officer  may  execute,  ap- 
prove, and  administer  contracts  not  In 
excess  of  $1,000  for  supplies,  equipment 
or  services  in  conformity  with  applicable 
regrulations  and  statutory  authority  and 
subject  to  the  availability  of  appropri- 
ated funds. 

Section  3.  Facility  Manager.  The  Fa- 
cility Manager  may  issue  field  purchase 
orders  not  in  excess  of  $500.00  for  sup- 
plies, equipment  or  services  in  conform- 
ity with  applicable  regulations  and  stat- 
utory_authority  and  subject  to  the  avail- 
ability of  appropriated  funds. 

Section  4.  Chief  Park  Ranger.  The 
Chief  Park  Ranger  may  issue  field  pur- 
chase orders  not  in  excess  of  $100.00  for 
supplies,  equipment  or  services  in  con- 
formity with  apphcable  regulations  and 
statutory  authority  and  subject  to  the 
availability  of  appropriated  funds. 

Section  5.  Revocation.  This  order 
supersedes  Order  No.  1,  dated  August  12, 
1963,  and  published  In  FR  Doc.  63-9539; 
and  Amendment  No.  1  dated  April  15, 
1965,  FR  Doc.  65-5201. 

(National  Park  Service  Order  No.  77  (38  FB 
7478)  as  amended;  Southeast  Region  Order 
No.  5  (37  PR  7721  as  amended).) 


[Ordex  No.  1] 

SLEEPING   BEAR   DUNES   NATIONAL 
LAKESHORE,    FRANKFORT,    MICH. 

Administrative  Officer 

Section  1.  Administrative  Officer.  Tlie 
Administrative  Officer  may  issue  pur- 
chase orders  not  in  excess  of  $2500  for 
supplies,  eqtiipment  or  services  in  com- 
formity  with  apphcable  regulations  and 
statutory  authority  and  subject  to  the 
availability  of  appropriated  fimds. 

(National  Park  Service  Order  No.  77  (38  FR 
7478)  as  amended;  Midwest  Region  Order 
No.  5  t37  FR  6324)   as  amended.) 

Dated:   December  30,  1976. 

J.  A.  Martinek. 
Superintendent,  Sleeping  Bear 
Dunes  National  Lakeshore. 

(FR  Doc  77-1637  Filed  1-18-77:8:45  amj 


I  Order  No.  1  ] 

BENT'S  OLD  FORT  NATIONAL  HISTORIC 
SITE,  COLO.;  ADMINISTRATIVE  OFFI- 
CER, ET  AL. 

Authority  Delegation 

Section  1.  Administative  Officer.  The 
Administrative  Officer  may  issue  pur- 
chase orders  not  in  excess  of  $500  for 
supplies  or  equipment  in  conformity  with 
applicable  regulations  and  statutory  au- 
thority and  subject  to  the  availabiUty  of 
appropriated  funds. 

(National  Park  Ser\'ice  Order  No.  77  (38  FR 
7478)  as  amended;  Jtocky  Mountain  Region 
Order  No.  1  (39  FR  12369)  aa  amended.) 

Dated:  December  14, 1976. 

John  R.  Patterson, 
Park  Manager,  Bent's  Old  Fort 
National  Historic  Site. 

|FR  Doc  77-1644;  Filed  1-18-77:8:45  am] 


(Order  No.  10] 

BLUE  RIDGE  PARKWAY,  VA.  AND  N.C.; 
ADMINISTRATIVE  OFFICER,   ET  AL. 

Authority  Delegation 

Sec.  1.  Administrative  Officer.  The  Ad- 
ministrative Officer  may  execute,  ap- 
prove, and  administer  contracts  not  in 
excess  of  $500,000  for  construction,  sup- 
plies, equipment,  and  services  in  con- 
formity with  applicable  regulations  and 
statutory  authority  and  subject  to  avail- 
ability of  appropriated  funds;  and  may 
execute  and  approve  revocable  siKcial 
use  permits  having  a  term  10  years  or  less 
for  use  of  Government-owned  lands  and 
facilities.  This  authority  may  be  exer- 
cised by  the  Administrative  OflBcer  in  be- 
half of  any  office  or  area  administered 
by  Blue  Ridge  Parkway. 
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Sec.  2.  General  Supply  Officer.  Tlie 
QtaenX  Supply  Officer  may  execute,  ap- 
prove and  administer  contracts  not  tax 
excess  of  $200,000  for  cimstructlon.  sup- 
plies, equiiHnent,  and  services  in  con- 
formity with  applicable  regulations  and 
statutory  authority  and  subject  to  avail- 
ability of  appropriated  funds.  This  au- 
thority may  be  exercised  by  the  General 
Supply  Officer  in  behalf  of  any  office  or 
area  administered  by  Blue  Ridge  Park- 
way. 

Sec.  3.  Geiieral  Supply  Specialist.  The 
General  Supply  Specialist  may  execute, 
aiwrove  and  administer  contracts  not  in 
excess  of  $10,000  for  supplies,  eqiiipment, 
and  services  In  confoonity  with  appli- 
cable regulatlcwis  and  statutory  authority 
and  subject  to  availability  of  appropri- 
ated fimds.  This  authority  may  be  exer- 
cised by  the  General  Supply  Specialist  In 
b^alf  of  any  office  or  area  administered 
by  Blue  Ridge  Parkway. 

Sec.  4.  Procurement  Clerk  {Typing). 
The  Procurement  Clerk  (Typing)  may 
Issue  purchase  orders  not  In  excess  of 
$500  for  supplies,  equipment,  and  services 
in  conformity  with  applicable  regulations 
and  statutory  authority  and  subject  to 
availability  of  appropriated  funds. 

Sec.  5.  Assistant  Superintendent,  Fa- 
eUity  Managers,  District  Rangers,  Sub- 
district  Rangers,  Maintenance  Foremen, 
WS-10,  Administrative  Services  Assist- 
ants. Signmaker  Foreman.  District 
Clerks',  and  Youth  Conservation  Corps 
Project  Managers  and  Camp  Directors, 
The  Assistant  Superintendent,  Facility 
ICanagers,  IDlstrict  Rangers,  Subdistrict 
Rangers,  Maintenance  Foreman  (not 
below  WS-10),  Administrative  Services 
Assistants,  Signmaker  Foreman.  District 
Clerks,  and  Youth  Conservation  Corps 
Project  Managers  and  Camp  Directors, 
who  are  employees  of  the  Blue  Ridge 
Parkway,  may  issue  field  purchase  orders 
(BF-AA)  not  in  excess  of  $500  for  supplies 
and  equipment  In  conformity  with  appli- 
cable regulations  and  statutory  authority 
and  subject  to  availability  of  appropri- 
ated funds. 

The  limitations  in  Sections  1  through 
5  above  apply  only  to  open  market  or 
nonmandatory  soiirces  of  supply.  Each 
office  may  continue  to  issue  FEDSTRTP 
orders  to  GSA  centers  in  accordance  with 
program  needs  subject  to  the  availability 
of  appropriated  funds. 

Sec.  6.  Revocation.  This  order  super- 
sedes Order  No.  9  dated  April  26,  1978 
•  41  FR  23986)   published  June  14,  1976, 

(National  Park  Service  Order  No.  77  (38 
FR  7478).  as  amended:  Southea.st  Region 
Order  No.  5  (37  PR  7721) ,  as  amended.) 

Dated:  November  8,  1976. 

Joe  Brown. 

Superintendent, 

Blue  Ridge  Parkway. 

irRDoc.77-163rfpUe<l  l-l»-77;8:45  am] 


BRYCE  CANYON  NATIONAL  PARK.  UTAH 

Designation  of  Routes  Open  to 
Snowmobiles 

In  accordance  with  the  requirement* 
of  paragraph  <0  of  i  2.34  of  Title  36  of 


NOTICES 

the  code  of  Federal  Regulations,  notice 
Is  hereby  given  of  routes  Hiat  will  be  open 
to  snowmobiles  In  Bryce  Canyon  National 
Park. 

In  arriving  at  the  designations  of  the 
snowmobile  routes,  we  have  been  guided 
by  the  criteria  contained  in  Sections  3 
and  4  of  Executive  Order  11644  (37  FE 
2877)  and  also  have  considered  factors 
such  as  other  visitor  uses,  safety,  wild- 
life management,  noise,  erosion,  geog- 
raphy, weather,  vegetation,  resource 
protection,  and  other  management  con- 
siderations. 

A  environmental  assessment  has  been 
prepared  on  the  designation  of  the  snow- 
mobile routes  and  is  available  for  public 
review  in  the  office  of  the  Park  Super- 
intendent. 

In  order  to  properly  designate  the 
snovdTnobile  routes,  it  Is  considered  neces- 
sary to  define  the  portions  of  the  routes 
where  snowmobile  use  will  be  permitted. 

Available  Roadway:  On  routes  desig- 
nated for  snowmobile  use.  only  that 
portion  of  the  road  or  parking  area  la- 
tended  for  other  motor  vehicle  use  may 
be  used  by  snowmobiles.  Such  roadway 
is  available  for  snowmobile  use  only 
when  the  designated  road  or  parking 
area  is  closed  to  all  other  motor  vehicle 
u.se  by  the  public. 

Designated  Routes 

1.  The  Main  Park  Road  from  the  Bryce 
Point-Parla  Point  intersection  to  Rainbow 
Point. 

2.  The  Whlteman  Bench  Fire  Road  from 
the  Main  Park  Road  to  the  western  park 
hound  ary. 

3.  The  Yovlmpa  Fir«  Road  from  the  Main 
Park  Road  to  the  western  park  boundary. 

4.  The  Sunset  Campground  road  8yst«m 
and  Its  access  road  from  the  Main  Park 
Road. 

5.  The  Sunset  Campground  Service  Road 
from  the  Sunset  Campground  to  the  western 
park  boundary. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opporttmlty  to  par- 
ticipate In  the  decision  making  process. 
The  preceding  notice  of  intent  pub- 
lished in  the  Fessral  Register  (44  FR 
9407)  on  March  4,  1976  produced  mini- 
mal public  comment.  Seven  letters  were 
received.  Three  in  favor  of  the  proposal 
and  four  opposed.  Therefore,  to  generate 
additional  public  comment  prior  to  a 
final  decision,  the  public  shall  be  pro- 
vided an  additional  30-day  period   to 
comment.   Accordingly,   Interested  per- 
sons   may    submit    written    comments, 
suggestions,  or  objections,  with  respect 
to  the  snowmobile   route  designations, 
to    the    Park    Superintendent,    Bryce 
Canyon  National  Park,  Bryce  Canyon, 
Utah  84717.  on  or  before  February   18, 
1977. 

Thomas  O.  Hobbs. 
Superintendent, 
Bryce  Canyon  National  Par^. 

December  1,  1976. 
[PRDoc  77-1639  Filed  1-18  77.8  45  am) 


CHAri!7AL   NATIONAL   MEMORIAL,   TEX.; 
ADMINISTRATiVE  OFFICER 

Authority  Delegation 

Sec.  1  .—Administrative  Officer.  The 
Administrative  Officer  may  Issue  pur- 
chase orders  not  in  excess  of  $10,000  for 
supplies,  equipment  or  services  in  con- 
formity with  applicable  regulations  and 
statutory  authority  and  subject  to  avail- 
ability of  appropriated  funds. 

Sec.  2. — Purchasing  Agent.  The  Pur- 
chasing Agent  may  issue  purchase  or- 
ders not  in  excess  of  $500  for  supplies, 
equipment  or  services  in  conformity 
with  applicable  regulations  and  statu- 
tory authority  and  subject  to  the  avail - 
ability  of  appropriated  funds. 

Sec.  3. — Revocation.  This  order  super- 
sedes Order  No.  3,  Chamlzal  National 
Memorial,  dated:  October  6,  1975,  and 
published  January  20,  1976  (41  FR  2836, 
January  20.  1976). 

(National  Park  Service  Order  No.  77,  38 
FR  7478,  as  amended.  Southwest  Region 
Order  No.  6,  37  FR  7722  as  amended  ) 

Dated:  December  17,  1976. 

Franklin  G.  Smith, 
Superintendent,  Chamizal 
National  Memorial. 

IFR  Doe  77-1642  Filed  1-18-77:8:45  am  1 


[Order  No.  3] 

NAVAJO  LANDS  GROUP;  ADMINISTRATIVE 
OFFICER  AND  SUPPLY  TECHNICAL 

Authority  Delegation 

Sec.  1. — Administrative  Officer.  The 
Administrative  Officer  Is  authorized  to 
execute,  approve  and  administer  con- 
tracts, and  to  Issue  purchase  orders  for 
equipment,  supplies  or  services  In 
amounts  not  In  excess  of  $50,000,  In  con- 
formity with  applicable  regulations  and 
statutory  authority  and  subject  to  avail- 
ability of  allotted  funds.  Tills  authority 
may  be  exercised  by  the  Administrative 
Officer  In  behalf  of  any  unit  under  the 
administration  of  the  Navajo  Lands 
Group. 

Sec.  2. — Supply  Technician.  The  Sup- 
ply Technician  is  authorized  to  execute, 
approve  and  administer  contracts,  and 
to  Issue  purchase  orders  for  equipment, 
supplies  or  services  in  amounts  not  in 
excess  of  $25,000,  in  conformity  with  ap- 
plicable regulations  and  statutory  au- 
thority and  subject  to  availability  of  al- 
lotted funds.  This  authority  may  be  ex- 
ercised by  the  Supply  Technician  in  be- 
half of  any  unit  under  the  administra- 
tion of  the  Navajo  Lands  Group. 

Sec.  3. — Revocation.  This  order  super- 
sedes Order  No.  2,  Navajo  Lands  Group, 
dated  May  18,  1972,  and  published  July 
25, 1972  (37  FR  No.  143,  14822) . 

(National  Park  Service  Order  No  77  38  FR 
7478,  as  amended.  Southwest  Region  Order 
No.  5,  37  FR  7722,  as  amended) . 

Dated:  December  20, 1976. 

AsTHXTR  H.  White. 
General  Superintendent. 
Navajo  Lands  Group. 

[FR  Doc.  77-1643  Filed  1-18-77:8  45  am] 
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(Order  No.  4) 

PADRE  ISLAND  NATIONAL  SEASHORE, 
TEX.;  ADMINISTRATIVE  OFFICER  AND 
SUPPLY  TECHNICIAN 

Authority  Delegation 

Section  1. — Administrative  Officer.  The 
Administrative  Officer  may  execute  and 
approve  contracts  not  in  excess  of  $25,000 
for  supplies,  equipment  or  services  tn 
conformity  with  applicable  regvilations 
and  statutory  authority  and  subject  to 
availability  of  appropriations. 

Section  2. — Supply  Technician.  The 
Supply  Technician  may  issue  purchase 
orders  not  in  excess  of  $10,000  for  sup- 
plies, equipment  or  services  in  conform- 
ity with  applicable  regulations  and  statu- 
tory authority  and  subject  to  the  avail- 
ability of  appropriated  funds. 

Section  3. — Revocation.  This  order 
supersedes  Order  No.  3  dated  May  30. 
1972  and  published  in  37  FR  14822  on 
July  25,  1972. 

(National  Park  Service  Order  No.  77,  38  PR 
7478  as  amended:  Southwest  Region  Order 
No.  5,  37  PR  7722  as  amended.) 

Dated:  December  6.  1976. 

John  F.  Turkey, 
Superintendent, 
Padre  Island  National  Seashore. 

(PRDoc.77-1641  Filed  l-18-77;8:45aml 


(Order  No.  6,  Amdt.  No.  5) 

SOUTHWEST    REGION;    CONTRACT   SPE- 
CIALIST AND  PROCUREMENT  ASSISTANT 

Authority  Delegation 

Soutiiwest  Region  OrdCT  No.  5.  ap- 
proved March  22,  1972,  and  published  In 
the  Federal  Register  of  April  19,  1972 
(37  FR  7722)  as  amended,  is  hereby 
amended  to  read  as  follows: 

Section  2. — Delegation. 

(g)  Contract  Specialist.  The  Contract 
Specialist  may  exercise  all  the  procure- 
ment and  contracting  authority  now 
vested  in  the  Regional  Director,  South- 
west Region,  up  to  $50,000.  except  au- 
thority to  contract  for  acquisition  of  land 
and  related  property  and  options  and  of- 
fers to  sell  related  thereto. 

(h)  Procurement  Assistant.  The  Pro- 
curement Assistant  may  issue  purchase 
orders  not  in  excess  of  $500  for  supplies, 
equipment,  or  services  in  conformity 
with  applicable  regulations  and  statu- 
tory authority  and  subject  to  availabil- 
ity of  approriated  funds. 

(National  Park  Service  Order  No.  77  (38  FR 
7478,  as  amended) .) 

Dated:  December  23, 1976. 

Joseph  C.  RtnuBURC,  Jr.. 

Regional  Director. 
Southwest  Region. 

lFB.Doc.77-1645  Filed  1-18-76:8:45  am] 


(Order  No.  1,  Amdt  4) 

ROCKY  MOUNTAIN  REGION; 
SUPERINTENDENTS,   ET  AL. 

Authority  Delegation 

Rocky  Mountain  Region  Order  No.  1, 
approved  February  27.  1974,  and  pub- 
lished In  the  Federal  Register  of  April  5, 
1974  (39  FR  12369),  as  amended,  sets 
forth  in  Section  2  limitations  on  redele- 
gations  of  authority.  This  amendment 
changes  Section  2,  paragraph  (a)  to  read 
as  follows: 

Section  2. — Delegation,  (a)  Associate 
Regional  Director,  Administration.  The 
Associate  Regional  Director,  Administra- 
tion is  authorized  to  exercise  all  the  pro- 
curement and  contracting  authority  now 
or  hereafter  vested  In  the  Regional  Di- 
rector. Rocky  Mountain  Region,  except 
authority  to  contract  for  acquisition  of 
land  and  related  property,  and  options 
and  offers  to  sell  related  thereto.  This 
authority  may  be  exercised  by  the  Asso- 
ciate Regional  Director,  Administ|titlon, 
in  behalf  of  any  office  or  area  for  which 
the  Rocky  Mountain  Regional  Office 
serves  as  the  field  finance  office. 

The  Associate  Regional  Director.  Ad- 
ministration. Is  authorized  to  approve 
use  of  a  Government-owned  or  leased 
motor  vehicle  between  domicile  and  place 
of  employment.  Th\s  authority  may  not 
be  redelegated. 

(National  Park  Service  Order  No.  77  (38  PR 
7478)  as  amended.) 

Dated;  November  24, 1976. 

Lynn  H.  Thokp^n, 

Regional  Director. 
Rockv  Mountain  Region. 

[PR  Doc.77-1640  Piled  l-18-77;8:45  tan] 


Office  of  the  Secretary 

ADVISORY  COMMITTEES 

Renewal 

This  notice  is  published  in  accordance 
with  the  provisions  of  Section  7(a)  of  the 
Office  of  Management  and  Budget  Cir- 
cular A-63  (Revised) .  Pursuant  to  the 
authority  contained  in  Section  14(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463) .  I  have  determined  that 
renewal  of  the  advisory  committees  listed 
below  is  necessary  and  In  the  public 
interest. 

1.  Advisory  Board  on  the  San  Jose  Mis- 
sion National  Historic  Site. 

2.  Emergency  Advisory  Committee  for 
Natural  Gas. 

3.  Federal  Metal  and  Nonmetal  Mine  Safe- 
ty Advisory  Comznlttee. 

4.  Hot  Springs  National  Park  Examiulug 
Board  for  Technicians. 

5.  Hot  Springs  National  Park  Registration 
Board. 

6.  National  Advisory  Board  for  WUd  FVee- 
Roamiug  Horses  and  Burros. 

The  Office  of  Management  and  Budget 
has  concurred  in  the  renewal  of  these 
committees. 

Further  information  regarding  these 
renewals  may  be  obtained  from  the  De- 
partment Committee  Management  Of- 
ficer. Office  of  the  Secretary,  U.S.  De- 
partment of  the  Interior.  Washington, 
D.C.  20240.  telephone  202-343-8401. 

Dated:  January  11, 1977. 

Thomas  S  Kleppe, 
Secretary  of  the  Interior. 

[PR  Doc.  77-1671  Filed  1-18-77:8:45  am] 


PRINEVILLE  RESERVOIR,  CROOKED 
RIVER  PROJECT,  ORE6. 

Designation  of  Certain  Areas  and  Trails  for 
Off-Road  Vehicle  Use 

On  July  24.  1974,  a  document  wEis  pub- 
lished in  the  Federal  Register  (39  FR 
36893)  setting  forth  policy  and  criteria 
relating  to  the  use  of  off-road  vehicles  on 
Bureau  of  Reclamation  lands.  By  virtue 
of  those  regulations.  Reclamation  lands 
were  closed  to  off-road  vehicle  use  on 
August  23,  1974. 

Reclamation  lands  and  facilities 
adjacent  to  Prineville  Reservoir  are 
under  the  administration  of  two  non- 
Federal  entities,  Crook  Comity.  <3|regon, 
and  the  Oregon  Department  of  Fish  and 
Wildlife.  In  accordance  with  43  CFR 
420.25,  Reclamation  lands  managed  by 
non-Federal  entities  will  be  administered 
in  a  manner  consistent  with  both  part  420 
and  applicable  non -Federal  laws  and 
regulations.  Existing  non-Federal  laws, 
regulations,  and  policy  restrict  ofl'-road 
vehicle  use  to  designated  and  established 
roads  and  trails. 

Based  on  evaluations  of  current  use. 
existing  resources,  and  current  admin- 
istrative constraints,  off-road  vehicle  use 
is  restricted  to  designated  and  estab- 
lished roads  and  trails  on  lands  within 
the  boimdaries  of  Prineville  Reservoir. 
This  restriction  is  also  consistent  with 
existing  administration  of  other  public 
lands  in  the  vicinity  of  the  reservoir 
lands. 

Roads  and  trails  open  to  off -road  ve- 
hicle use  are  dehneated  on  drawing  No. 
113-100-251  which  will  be  on  file  and 
available  for  inspection  at: 

Bureau  of  Reclamation,  PN  Regional  Office. 
Box  043,  550  West  Port  Street,  Boise,  Idaho. 
83724. 

Crook  County  Courthouse.  Prineville,  Oregon 
97754. 

Oregon  Department  of  Pish  and  WUdlife, 
District  Office,  Prineville,  Oregon. 

Prineville  State  Park  (on  Prineville  Reser- 
voir) .  PrlnevUle,  Oregon.  ^/ 

Prineville  Reservoir  Resort.  Bob  1300,  PrU*€^ 
vLlle  Iiake  Route,  Prineville.  Oregon. 

Dated:  Januarj'  11.  1977. 

Chris  Farrand, 
Deputy  Assistant  Secretary 

of  the  Interior. 

I  FR  Doc  77-1672  Filed  1-18-77:8:45  am] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

REGISTRATION  OF  FUTURES  COMMIS- 
SION MERCHANTS  AND  ASSOCIATED 
PERSONS  ENGAGING  IN  COMMODITY 
OPTIONS  FOR  CUSTOMERS 

Treatment  of  Pending  Applications 

On  January  13,  1977,  the  Commodity 
Futures  Trading  Commission  ("Commis- 
sion") held  a  special  meeting  to  consider 
what,  if  any,  action  to  take  regarding  the 
large  number  of  futures  commission 
merchant  ("PXIM")  and  associated  per- 
son applications  filed  in  recent  days  by 
persons  hoping  to  be  registered  by  the 
January  17,  1977,  deadline  for  persons 
engaging  in  commodity  options  transac- 
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tlonsfor  customers  in  the  United  States. 
Because  of  the  substantial  prior  notice  of 
the  registration  deadline  and  the  well- 
publlclzed  time  required  for  processing 
applications,  the  Commission  determined 
not  to  extend  the  effective  date  of  the 
.registration  requirement.  However,  the 
Commission  did  determine  to  take  no  en- 
forcement action  against  perscms  who 
had  filed  completed  associated  person 
applications  on  or  before  December  27, 
1976.  At  that  meeting,  the  Commission 
acted  on  each  pending  FCM  application 
individually.  The  history  behind  the 
Commission's  action  and  the  details  of 
that  action  -are  more  fully  described 
below. 
On  October  8.  1976,  the  Commission, 

I  pursuant  to  its  authority  contained  In 
the  Commodity  Exchange  Act  ("Act") ,  as 
amended,'  announced  interim  rules  gov- 
erning commodity  options  which  were  to 
become  effective  on  November  22.  1976.' 
"Ilie  Interim  regulations  were  subse- 
quently modified  and  adopted  in  defini- 
tive form  as  published  on  November  24, 
1976.*  As  originally  annoimced,  and  as 

1  finally  adopted,  the  regulations  provide, 
among  other  things,  that  persons  and 
firms  who  wish  to  engage  in  commodity 
option  transactions  for  customers  on  and 
alter  January  17,  1977,  are  required  to 
register  with  the  Commission  either  as 
PCM's  or  as  associated  persons.  Spe- 
cifically. !  32.3  provides  that  It  is  un- 
lawful for  any  person  to  accept  funds  or 
other  property  from  an  option  customer 
as  pa3nment  of  the  purchase  price  of  a 
commodity  option  unless  the  person  is 
registered  as  an  FCM,  or  to  solicit  or 
accept  orders  for  commodity  options  \m- 
less  registered  as  an  FCM  or  as  an  as- 
sociated person  of  a  specified  FCM. 

The  January  17,  1977,  effective  date  for 
the  registration  requirement  was  clearly 
stated  in  both  the  original  (October  8, 
1976)  and  the  subsequent  (November  24, 
1976)  publications  of  the  interim  rules. 
In  the  Federal  Register  release  of  Octo- 
ber 8.  1976,  the  Commission  emphasized 
Its  Intention  to  implement  the  registra- 
tion provisions  of  the  regulations  and 
suggested  that  those  persons  who  would 
be  affected  by  the  registration  require- 
ment fUe  their  applications  as  soon  as 
possible.'  The  Commission  stated  'foot- 
notes added: 

It  Bhould  b*  noted  that  the  anticipated  ef- 
fective date  of  these  rules  Is  November  22. 
1976.'  The  registration  provisions,  however, 
do  not  go  Into  effect  until  60  days  thereafter. 
This  Is  to  allow  persons  sufBclent  time  to 
submit,  and  for  the  Commission  to  process, 
AppUcatlons  for  registration.  Processing  of 
applications  normally  take[s]  approximately 
"60  days.  Therefore,  as  Indicated  above,  the 
Commission  urges  persons  wishing  to  register 
as  futures  commission  merchants  or  assocl- 


iSectlons  2(a)  (IK  4c  and  8a  of  the  Act. 
7  VS.C.  i,  «c  and  12a  (Stipp.  IV,  1974). 

>41  FR  46660. 

•41  FR  61809. 

«4irR  44660.  44661. 

*When  the  Interim  rules  were  adopted,  as 
modified,  their  effective  date  (with  the  excep- 
tloa  oi  the  segregation  provisions  which  were 
turtlier  deferred)  was  changed  to  December 
9.  1970.  The  effective  date  of  the  registration 
provisions,  January  17.  ]»77.  vax  adopted  as 
proposed. 


ated  persons  to  submit  their  appllcatlotis  . 
promptly.  A  person  who  defers  filing  an  ap- 
plication untu  the  effective  date  of  the  reg- 
ulations runs  the  risk  that  the  applleatl9n 
may  not  be  processed  on  a  timely  basis;  a  per- 
son who  does  not  file  an  application  until 
after  the  effective  date  Increases  the  risk  that 
the  application  will  not  be  processed  by  ttie 
time  the  registration  requirements  go  Into 
effect.  The  Commission  Intends  to  expedite 
the  processing  of  such  applications,  and  a 
prompt  filing  will  enable  the  Commission  to 
do  so  on  a  timely  basis.* 

When  the  Commission  published  the 
adopted  interim  rules  on  November  24, 
1976,  it  again  reminded  persons  affected 
by  the  new  registration  requirements  of 
the  need  to  act  quickly  in  submitting 
their  applications  (footnote  added) : 

The  CommlSBlon  also  wishes  to  stress  that 
as  proposed  and  as  adopted,  {  32.3  of  the 
Interim  rules  provides  that  on  and  after 
January  17,  1977,  It  will  be  unlawftil  for  a 
person  to  solicit  or  accept  orders  for  com- 
modity options  transactions  or  for  an  In- 
dividual to  be  associated  with  any  such  per- 
son, unless  registered  as  a  futures  conunlB- 
eion  merchant  or  as  an  associated  person  of 
such  futures  commission  merchant,  respec- 
tively, under  the  Act.  Therefore,  the  Com- 
jnis.slon  again  wishes  to  advise  affected  per- 
sons to  file  their  applications  for  registration 
promptly.  The  Commission  Is  already  proc- 
essing applications  for  registration  which  It 
has  received  as  a  resvUt  of  its  announcement 
of  the  proposed  Interim  rules.  A  person  who 
-defers  filing  an  application  runs  the  risk  that 
the  application  may  not  be  processed  before 
the  January  17th  deadline.  Normal  require- 
ments for  processing  are  30-60  days.  WhUe 
the  Commission  intends  to  expedite  the 
processing  of  appUcatlona,  a  prompt  flllag 
'Will  enable  the  Commission  to  do  so  on  a 
timely  basis.' 

Notwithstanding  the  substantial  ad- 
vance notice  given  to  the  registration  re- 
quirements and  the  repeated  wamiag 
Chat  deferred  applications  might  not  be 
received  in  time  to  permit  the  CTommle- 
Eion  to  complete  its  processing,  the  Com- 
mission received  a  number  of  FCM  ap- 
plications and  an  estimated  500  associ- 
ated person  appllcaticms  (from  persons 
desiring  to  handle  commodity  option  or- 
ders) within  the  last  three  weeks  before 
the  January  17,  1977,  deadline  for  regis- 
tration. The  vast  majority  of  these  appli- 
cations were  received  within  the  last 
'week.  It  was  apparent  that  the  large 
number  of  applications  could  not  be 
processed  in  the  relatively  short  period 
of  time  before  the  required  registration 
date,  January  17,  1977."  The  Commission 

•  41  FR  44560,  44563.  I 
'  41  FR  51808,  61810. 

•  As  part  of  registration  processing,  appli- 
cants names  are  -  screened  through  FBI  and 
the  Securities  and  Exchange  Commission  files 
for  Information  which  may  demonstrat«  a 
lack  of  sultabUlty  to  operate  In  the  capaci- 
ties for  which  the  applicants  seek  registra- 
tion In  accordance  with  the  standards  tet 
forth  In  section  8a  of  the  Act  and  the  Cotn- 
misslon's  interpretation  of  "other  good 
cause"  which  was  published  In  the  Fedk&al 
RECisrEB,  41  FR  28125.  In  addition,  the  Com- 
mission staff  conducts  preregistratlon  audits 
of  FCM  applicants  to  determine  whether  they 
meet  the  minimum  adjusted  working  capi- 
tal requirements  set  forth  In  f  1.17  as  a  kre- 
requisite  to  FCM  registration  and  the  hlg&er 
minimum  adjusted  working  capital  require- 
ments for  engag^g  in  conunodlty  option 
itransactions  on  behalf  of  customerR. 


therefore  held  a  special  meeting  on  Jan- 
uary 13.  1977.  to  decide  how  the  pending 
applications  should  be  treated.  After  con- 
sidering the  liberal  advance  notice  and 
the  extensive  publicity  given  to  the  regis- 
tration requirement,  the  Commission 
found  no  basis  to  disturb  the  January  17. 
1977,  effective  date  of  the  registration  re- 
quirements.* 

However,  the  Commission  also  recog- 
nized that  there  were  a  number  of  per- 
sons who  had  filed  a  completed  aM>hca- 
tion  as  an  associated  person  promptly 
after  the  regulations  were  published,  but 
whose  application  could  not  be  processed 
(partially  because  of  the  volume  of  ap- 
plications) by  the  January  17th  deadline. 
So  that  persons  within  this  categorj- 
would  not  be  required  to  suspend  or  de- 
fer options  activitlee,"  the  Commission 
determined  to  take  no  enforcement  ac- 
^tion  applicants  who  had  filed  a  c(Mn- 
pleted  application  on  or  before  Etecem- 
ber  27,  1976,  a  date  more  than  30  days 
after  the  adopted  regulatio(ns  were  pub- 
lished." 

With  regard  to  those  individuals  "  the 
Commission  decided  that  It  would  bring 
no  enforcement  action,  based  solely  on 
the  failure  to  register.  If  the  applicant 
meets  the  following  conditions: 

(1)  a  completed  triplication  was  filed 
with  the  Commission  on  or  before  De- 
cember 27,  1976; 

(2)  The  applicant  (or  his  employing 
futures  commission  merchant)  has  not 
been  specifically  notified  that  this  no 


•  The  plan  for  interim  options  regulations. 
Including  the  proposal  for  registration,  had 
originally  been  announced  at  a  public  meet- 
ing in  Washington,  D.C.  on  September  13. 
1976.  In  addition  to  the  notices  contained  in 
the  Fedbval  Registzr,  a  large  number  of 
newspapers,  joiirntJs  and  trade  publication's 
throughout  the  United  States  reported  on 
the  registration  requirement  in  articles  con- 
cerning the  options  requirements. 

"  Section  32.3(b)  provides  that,  on  and 
after  January  17,  1977  it  shall  be  unlawful 
for: 

•  •  •  •  • 

(2)  Any  futures  commission  merchant  t^) 
permit  an  individual  to  become  or  remain 
associated  with  such  futures  commission 
merchant  as  a  partner,  officer  or  employee  (or 
in  any  similar  status  or  position  Involving 
similar  functions)  in  any  capacity  involving 
such  solicitation,  acceptance  or  supervision  if 
such  futures  commission  merchant  knew  or 
sboiUd  have  know  that  such  individual  wa.s 
not  registered  as  an  associated  person  or 
that  such  registration  has  expired,  been  .sus- 
p>ended  (and  the  period  of  suspension  has 
not  expired)  or  revoked. 

"  The  Commission  determined  that,  in  vievr 
of  the  substantial  notice  of  the  registration 
requirements  and  the  purpose  of  the  regis- 
tration requirements,  all  applications  filed 
after  that  date  were  to  be  processed  expedi- 
tiously In  the  order  they  were  received,  but 
that,  consistent  with  Commission's  regula- 
tions, applicants  should  not  and  could  not 
be  permitted  to  engage  In  commodity  option 
transactions  for  customers  tintll  their  appli- 
cation had  been  processed  and  they  had 
been  registered. 

"At  least  60  associated  person  applications 
were  received  by  the  Commission  on  or  be- 
fore December  27, 1976.  from  persons  desiring 
to  handle  conunodlty  option  orders  which 
the  staff  could  not  fvilly  proces.*  before  Janu- 
ary 17,  1977. 
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action  position  does  not  apply  to  him; 
and 

(3)  The  (MspUcant  has  not  received  a 
letter  from  the  Commission  or  its  staff 
advising  him  that,  because  of  factors  re- 
vealed during  his  fitness  Investigation,  he 
has  not  been  registered  but  that  he  is 
entitled  to  a  hearing  on  the  question  of 
his  fitness  for  registration. 

The  Commission's  "no-action  position" 
applies  only  to  activities  relating  to  the 
sale  of  commodity  options,  and  does  not 
apply  to  activities  relating  to  the  sale  of 
commodity  futures.  Should  the  fitness  in- 
vestigation of  any  applicant  reveal 
grounds  for  denial  of  registration,  the 
applicant  will  be  notified  that  the  "no- 
action  position"  no  longer  applies  to  him 
and  that  continued  activity  as  an  asso- 
ciated person  pending  a  final  determina- 
tion of  his  fitness  for  registration  would 
subject  him  to  possible  enforcement  ac- 

tiCHl. 

Thl§  "no-action  position"  for  certain 
associated  person  applicants  will  termi- 
nate on  February  21,  1977,  since  it  is  an- 
ticipated that  the  CcHnmlssion  will  be 
able,  by  that  date,  to  complete  the  proc- 
essing of  the  applications  of  those  per- 
sons to  whom  the  "no-action  position" 
applies. 

With  respect  to  applications  for  regis- 
tration as  futures  commission  merchants, 
the  Commission  also  found  that  it  would 
generally  be  unable  to  complete  process- 
ing of  applications  filed  after  December 
27.  1976.  Thus,  most  of  those  applicants 
who  filed  PCM  applications  after  Decem- 
ber 27th  were  Individually  notified  that 
they  would  not  be  registered  by  January 
17th  and  could  not  therefore  engage  In 
c(Mnniodity  option  transactions  for  cus- 
tomers on  and  after  that  date  until  they 
were  registered. 

The  Commission  has  substantially 
completed  processing  of  FCM  applica- 
tions which  were  filed  on  or  before  De- 
cember 27,  1976.  They  have  been  treated 
as  follows : 

1.  Letters  advising  FCM  applicants 
that  registration  has  been  granted  were 
sent  to  those  applicants  who  satisfied  the 
fitness  requirements  and  met  the  mini- 
mum adjusted  working  capital  require- 
ment of  regulation  1.17(b)  (1)." 

2.  Certain  applicants  were  able  to  meet 
the  minimum  financial  requirement  for 
registration  as  an  FX7M  under  regulation 
1.17(a),  but  were  unable  to  meet  the 
higher  minimum  financial  requirement 
which  regulation  1.17(b)  (1)  imposes  up- 
on FCM's  engaging  in  commodity  option 
transactions.  Applicants  within  this  cate- 
gory that  met  fitness  requirements  were 
advised  that  their  registration  as  a  fu- 
tures commission  merchant  was  granted. 


<^^' Regulation  1.17ib)(l)  prohibits  an  PCM 
from  engaging  In  cocnmodity  option  trans- 
actions unless  It  maintains  adjusted  working 
capital  in  excess  of  the  greater  (rf :  ( 1 )  $50,000. 
ot  (U)  the  sum  of  oartatn  safety  factors  set 
forth  In  the  regiuatlon  pins  five  percent  of 
tbe  FCM's  aggregate  iiMlebtedness.  Registered 
FCM's  may  lawfuUy  engage  In  commodity  op- 
tion transactions  only  so  long  as  they  con- 
tinue to  meet  the  minimum  adjusted  work- 
ing capital  requirements  of  regulation  1.17 
(b)(1). 


but  were  cautioned  not  to  engage  in  op- 
tions transactkns  after  January  17. 1977. 
unless  they  comply  with  the  minimum 
financial  requirement  of  regulation  1.17 
(b)1Sl) .  and  that  their  registration  could 
be  suspended  or  revoked  if  they  were 
found  to  be  operating  in  violation  of  the 
additional  ci^tal  requirement  with 
which  option  dealers  are  required  to  con- 
form. 

3.  Certain  applicants  appeared  to  be 
unable  to  meet  the  minimum  financial 
prerequisites  to  registration  as  an  FCM 
under  regulation  1.17(a).  If  the  fitness 
requirements  were  satisfied  by  such  ap- 
plicants, they  were  advised  that  imle&s 
they  should  vohmtarily  withdraw  their 
application  the  staff  would  be  oldlged  to 
recommend  institution  of  formal  pro- 
ceedings for  denial  of  their  application. 

4.  In  those  instances  where  the  Com- 
mission's audit  staff  was  unable  to  deter- 
mine whether  an  applicant  was  aUe  to 
meet  the  minimum  financial  prerequi- 
sites of  regulation  1.17(a)  because, 
among  other  things,  the  applicant's  books 
and  records  were  not  complete  and  up  to 
date,  or  where  there  existed  some  other 
obstacle  to  registratlmi,  the  applicant 
was  notified  that  registration  would  not 
be  granted  by  the  January  17th  deadline. 

With  respect  to  three  firms  that  have 
applied  for  registration  as  FCM's,  the 
Commission,  on  January  14,  1977,  insti- 
tuted formal  proceedings  pursuant  to 
Section  8a  (2)  of  the  Commodity  Ex- 
change Act  to  determine,  among  other 
things,  whether  cause  exists  imder  law 
to  refuse  to  register  those  firms."  In  ac- 
cordance with  that  section,  pending  final 
determination  registration  of  those  firms 
will  not  be  granted. 

While  pers<Mis  who  are  already  regis- 
tered as  PXTM's  OT  associated  persons 
under  the  Act  need  not  re-register  In 
those  categories  in  order  to  engage  In 
commodity  (H>tk>n  transactions  for  cus- 
tomers, such  persons  are  required  by 
§  32.2(d)  and  (e)  promptly  to  notify  the 
Commission  In  writing  of  the  date  on 
which  they  c(»nmenced  or  Intoid  to  com- 
mence engaging  In  commodity  options 
activities.  FCM's  must,  of  course,  meet 
the  higher  minimum  adjusted  working 
capital  requirements  for  engaging  in 
commodity  options. 

Issued  in  Washington.  DC.  on  Janu- 
ai->-  17.  1977. 

John  V.  Rainbolt  II. 
Vice  Chairman,  Commodity 
Futures  Trading  Commission. 

IFR  Doc. 77-2046  Filed  l-]8-77;8:45  am) 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  672-81 

POLYCHLORINATED  BIPHENYLS  (PCBs) 

Public  Meeting;  SoticlUiUon  of  Commirts 

For  the  purpose  of  obtaining  addi- 
tional Information  frtxn  Interested  per- 


i'BritlBh  American  Commodity  Options, 
Ltd.;  First  New  York  Comnkodlty  Optlona. 
Ltd.:  and  London  CoraoMdlty  House,  Inc. 


soi\s  on  the  development  of  regulations 
t<x  the  marUng  and  disposal  of  PCBs. 
the  Agency  will  hold  a  pabUc  meeting  on 
the  Implementatioi  of  section  6(e)  of  the 
Toxic  Substances  Control  Act  (TSCA>. 
Pub.  L.  94--469.  This  meeting  will  be  held 
on  Jaiixiary  24,  1977.  at  10:00  ajn.  in 
Room  2117,  Waterside  Mall,  Environ- 
mental Protection  Agency,  401  "M" 
Street.  SW.,  Washington,  D.C.  20460. 
This  meeting  was  announced  previously 
in  Uie  Januarj-  5.  1977.  Federal  Register. 
42  FR  1067. 

Participants  are  encouraged  to  focus 
discussion  on  the  issues  set  forth  below.  .. 
The  suggested  approaches  are  intended 
to  help  sharpoi  the  discussion  but  do  not 
represent  the  direction  that  the  proposed 
rulemaking  aiU  necessarily  foUow.  The 
proposed  issues  for  discussion  are  a.^^ 
follows: 

1.  Which  chemical  compounds  should 
be  regulated?  The  Agency  has  under  dis- 
cussion the  following  definition  of  PC6 
isomers:  A  PCB  isomer  Is  defined  as  a 
compoimd  restilting  from  the  replace- 
ment of  two  or  more  of  the  hydrogen 
atoms  on  the  btphoiyl  molecule  with 
chIorin«  atoms. 

2.  What  Is  the  definition  of  PCBs  lor 
marking,  disposal  and  manufacturing 
ban  regulaticHis?  The  Agency  has  imder 
consideration  definitions  of  theJoUowtnt 
classes  of  PCBs:  PCB  Liquids:  A  PCB 
liquid  c(»itaining  an  aggregate  ctmcen- 
tration  of  all  PCB  isomers  of  10  percent 
(by  weight)  or  greater.  PCB  Mixtures. 
A  PCB  mixture  Is  defined  as  any  fluid, 
solid,  or  multiphase  substance  contain- 
ing an  aggregate  concentration  of  all 
PCB  Isomers  of  0.05  percent  (by  weight) 
or  greater,  except  for  substances  cate- 
gorized as  PCB  liquids.  PCB  Eiiulpment : 
PCB  equipment  is  defined  as  any  manu- 
factured item  whose  surfaces  have  been 
in  direct  contact  with  PCB  liquids  or 
PCB  mixtures  and  which  has  not  been 
adequately  decontaminated. 

3.  Which  classes  of  PCB  Items  should 
be  considered  for  specific  regulatory  pro- 
visions under  the  disposal  and  marking 
regulations?  The  Agency  is  considering 
the  f (blowing  classes  of  items : 

Bulk  PCB  liquids  and  mixtures. 

PCB  mixtures— open  system  uses  leg..  •^eix,- 
ants,  contaminated  rags  and  dirt,  etc  i 

PCB     equipment — semiclosed     system     u^e-, 
(eg.,  heat  exchangers,  hydraulic  syj^tenT^ 
turbines,  molor  coolant  systems) . 

PCB  equipment — transformers. 

PCB  equipment — large  power  factor  capiu.- 
tors  (greater  than  3Kg  PCB  Uquidb) 

PCB  equipment — hi -intensity  arc  liglv. 
capacitors. 

PCB  equipment — large  Industrial  and  ap- 
pliance capacitors  (greater  than  iKg  PCB 
liquids) . 

PCB  equipment — small  IndusuiaJ  and  ap- 
pliance capacitors  (less  than  iKg  PCB 
Uqulds) . 

PCB  equipment — Cuorescenl  Ittpit  ballasts 

4.  Which  uses  of  PCB  tt«S8  should 
be  considered  for  specific  regulatory  pro- 
Tlsions  under  the  marking  regnlatl<»s? 
The  Agency  to  cdnslderlng  the  toBawiDg 
use  categories :  Neirty  mamifaetured ;  In- 
▼entory  (storage);  lYansport;  In  use; 
Servicing:  Storage  for 
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5.  Considering  the  use  categories  for 
PCB  items  described  in  issue  4  above, 
whaft   Implementation   schedule   should 
the  marking   regulations  require?  The 
Agency  is  considering  marking  for  newly 
manufactured    items    to    be    achieved 
within  six  months  of  final  rulemaking. 
Marking  for  large  power  factor  capaci- 
tors, bulk  quantities  of  PCBs  liquids,  and 
transformers  in  storage  would  be  com- 
pleted within  six  months.  For  other  items 
in   storage,    except   open   system    uses, 
mailclng   would   be   achieved   within   9 
moriths  by  either  markiiig  itenis  in  stor- 
age or  establishing  a  marking  procedure 
whereby  items  are  marked  when  they 
are  removed  from  storage  and  entered 
into  a  distribution  system  for  use.  After 
nine  months,  markings  for  trucks  and 
railroad  cars  would  be  required  for  any 
transport  of  a  transformer  and  major 
tran£ix>rts  of  bulk  PCB  liquids  and  mix- 
tures and  other  PCB-contalning  items.' A 
major  transport  of  bulk  PCB  liquids  or 
mixtures   is    100   pounds   and   a   major 
transport  of  other  PCB-containing  items 
is  500  pounds  net  weight  of  PCB  liquids 
or  mixtures  contained  within  the  items. 
Large  power  factor  capacitors  and  trans- 
formers in  use  would  be  marked  within 
18  months.  Individual  large  power  factor 
capacitors  would  not  have  to  be  marked 
if  markings  are  placed  in  the  immediate 
vtcinity  of  the  capacitors  and  a  sche- 
matic record  is  maintained  showing  the 
location  of  PCB-containing  imits  so  that 
the  units  can  be  marked  when  they  are 
removed  from  use.  Existing  semi-closed 
systons  and  bulk  PCB  liquids  or  mixtures 
not    covered    under    storage   would   be 
mailed  within  six  months.  Other  than 
transformers,  large  power  factor  capaci- 
tors, semi-closed  systems,  and  bulk  PCBs, 
PCB  items  and  equipment  in  use  would 
not  be  marked.  Markings  would  be  re- 
quired after  six  months  whenever  major 
items  such  as  transformers,  large  power 
factor  capacitors,  sind  semi-closed  sys- 
tems are  serviced.  Hi-intensity  arc  light 
capacitors  and  large  industrial  and  ap- 
pliance  capacitors   would   come   under 
similar  marking  requirements  after  nine 
months.  After  six  months,  any  PCB  items 
and  their  opaque  containers  stored  for 
high  temperature  incineration  or  chemi- 
cal waste    landfill    disposal    would   be 
marked.  All  newly  manufactured  PCB 
containing     items     requiring     marking 
would    also    require    marking    on    any 
opaqiue  containers. 

6.  Which  method  of  disposal  should  be 
required  for  each  class  of  PCB  items? 
The  Agency  is  considering  the  following 
methods  of  disposal:  High  temperature 
Inciaeration  (2  second  residence  time  at 
2000  F  or  equivalent  temperature — resi- 
dence time  relationships)  for  all  bulk 
PCB  liquids  and  mixtiires,  and  all  other 
PCB  mixtures  and  equipment  that  are 
feasible  to  incinerate  based  on  adequate 
tonperature-resldence  time  relation- 
ships, dimensions  <^  the  incinerator,  feed 
fnf^ant.«8mg^  and  other  pertinent  engi- 
neering characteristics.  Chemical  waste 
landfill  for  PCB  equipment  from  which 
Uxiulds  and  mixtures  have  been  ronoved 
but  the  equipment  has  not  been  ade- 
qoattiiy  decontaminated  for  recycling,  re- 
use or  scrap. 
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7.  The  Agency  is  attempting  to  deter- 
mine If  high-temperature  incineration 
is  U^e  only  ultimate  technique  for  dis- 
posal of  PCBs  from  the  environment 
durihg  the  next  few  generations.  The 
question  is  whether  or  not  any  PCBs 
should  be  allowed  to  be  placed  in  land- 
fills—chemical or  otherwise?  If  PCB 
itemis  from  private  households  and  small 
industrial  appliance  capacitors  and  fluo- 
.Tescent  light  ballast  from  businesses 
were  exempted  from  high -temperature 
incineration  and  chemical  waste  landfill 
disposal,  approximately  170  million 
pounds  of  the  758  million  pounds  of 
PCBs  currently  in  service  would  be  ulti- 
mately released  to  the  environment.  This 
170  million  pounds  are  contained  in  ap- 
proximately 870  million  items.  Some  con- 
trol of  the  170  million  pounds  could  be 
achieved  by  disposal  regulation  of  indi- 
viduals disposing  of  more  than  some 
poundage  amoimt  of  PCB  items  each 
year.  The  Agency  is  particularly  inter- 
ested in  comments  concerning  controls 
that  might  be  placed  on  the  disposal  of 
small  PCB  items. 
'8.  What  procedures  should  be  followed 
to  achieve  satisfactory  decontamination 
of  PCB  containers  and  casings?  Trans- 
formers have  been  shown  to  be  particu- 
larly diCBcult  to  decontaminate  because 
of  ihe  internal  configurations.  The 
Agency  is  considering  adapting  methods 
used  for  decontaminating  pesticide  con- 
tainers and  equipment. 

9.  What  will  be  the  economic  impact  of 
the  narking  and  disposal  regulations? 

Persons  who  wish  to  respond  to  these 
issues  or  make  a  presentation  at  the 
meeting  should  call  Mr.  Harold  J.  Sny- 
der at  202-755-4880.  Persons  are  also  in- 
vited to  submit  written  data,  opinion,  or 
arguonents.  Written  communication  on 
these  or  any  other  aspects  of  this  pro- 
gram should  be  submitted  to:  "Hie  Envi- 
ronmental Protection  Agency,  OflBce  of 
Toxic  Substances  (WH-557),  401  "M" 
Street,  SW.,  Washington,  D.C.  20460,  At- 
tention: Mr.  George  F.  Wlrth.  All  com- 
ments received  will  be  made  available  to 
the  public.  Copies  will  be  available  for 
Inspection  and  copying  during  normal 
working  hours  at  the  U.S.  Environmental 
Protection  Agency'sOfiBce  of  Toxic  Sub- 
stances, Room  711,  Waterside  Mall,  East 
Tower,  401  "M"  Street.  SW.,  Washington, 
D.C.  20460. 

Dated:  January  12, 1977.  I 

Kenneth  L.  Johnson, 
Acting  Assistant  Administrator 

for  Toxic  Substances. 

(PR  Doc.77-1627  Piled  1-18-77:8:45  am] 


Northern  Blvd.,  Flushing  1^  11368,  re- 
quested that  the  Environmental  Protec- 
tion Agency  (EPA)  canc^  Its  registra- 
tions for  pesticide  products  containing 
tetrachloro-p-benzoquinone  (chloranil) . 
This  request  affects  two  registered  prod- 
ucts: Chloranil,  which  is  used  for  re- 
packaging by  commercial  pesticide  for- 
mulators  (EPA  Registration  No.  2749- 
24),  and  Chloranil  100,  which  is  for 
manufacturing  use  only  (EPA  Registra- 
tion No.  2749-27). 

Aceto,  the  only  Federal  registrant  of 
pesticide  products  containing  chloranil, 
has  informed  EPA  that  it  terminated 
sales  and  delivery  of  these  products  to 
customers  several  years  ago  and  that  it 
has  neither  of  these  products  in  stock. 
Accordingly,  it  is  unlikely  that  any  exist- 
ing stocks  of  these  products  are  in  chan- 
nels of  distribution  or  being  held  by  us- 
ers. There  are  currently  no  applications 
pending  for  Federal  registration  of  pesti- 
cide products  containing  chloranil. 

This  cancellation  shall  be  effective, 
February  18,  1977,  imless  the  registrant, 
or  an  interested  person  with  the  con- 
cuiTence  of  the  registrant,  requests  that 
the  registration  (s)  be  continued  in  effect. 
After  the  effective  date  of  these  cancel- 
lations, the  sale,  distribution,  and  use  of 
these  products  shall  be  unlawful. 

Comments  concerning  this  action,  in- 
cluding requests  approved  by  the  regis- 
trant that  the  registrations  of  these 
products  be  continued,  may  be  submitted 
in  triplicate  to  the  Federal  Register  Sec- 
tion, Technical  Services  Division  (WH- 
569),  Office  of  Pesticide  Programs,  En- 
vironmental Protection  Agency,  East 
Tower,  Room  401,  401  M  St  S.W.,  Wash- 
ington D.C.  20460.  Comments  should 
bear  the  identifying  notation  "OPP — 
66023."  Any  comments  filed  regarding 
this  notice  of  cancellation  will  be  avail- 
able for  public  inspection  in  the  office  of 
the  Federal  Register  section  from  8:30 
a.m.  to  4  p.m.  during  normal  working 
days. 

Dated:  January  13,  1977. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

[PR  Doc.77-1631  Piled  l-18-77;8:45  am] 


[FRL  673-3;  OPP-180107] 

WASHINGTON  STATE  DEPARTMENT  OF 
AGRICULTURE 


Exemption  To  Use 
Control     Fungi     in 


f  [PRL  673-1;  OPP^-660231  | 

'  CHLORANIL 

Cancellation  of  Registrations  of  Pesticide 
Pk^ucts  Containing  Tetrachloro-p< 
benzoquinone  (Chloranil) 

Pursuant  to  Section  6(a)  (1)  of  the 
Federal  Insecticide,  Fungicide,  and  Ro- 
denticlde  Act  (FIFKA) ,  as  amended  (8$ 
Stat.  973,  89  Stat.  751,  7  U.S.C.  136(a) 
et  seq.).  on  November  30,  1976,  the 
Acejto  Chemical  Co.,  Inc.  (Aceto) ,  126-03 


Issuance  of  Specific 
Thiabendazole  to 
Stored  Sugar  Beets 

Pursuant  to  the  provisions  of  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA),  as 
amended  (86  Stat.  973;  89  Stat.  751;  7 
D.S.C.  136(a)  et  seq.),  notice  is  given 
that  the  Environmental  Protection  Agen- 
cy (EPA)  has  granted  a  specific  exemp- 
tion to  the  Washington  State  Depart- 
ment of  Agriculture  (hereafter  referred 
to  as  the  "Applicant")  to  use  thiabenda- 
zole to  control  various  fungi  threatening 
1,500,000  tons  of  sugar  beets  in  storage 
areas  in  central  Washington.  This  ex- 
emption was  granted  in  accordance  with, 
and  is  subject  to,  the  provisions  of  40 
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CFR  Part  166,  issued  December  3, 
1973  (38  FR  33303)  which  prescribes  re- 
quirements for  exemption  of  Federal  and 
State  agencies  for  use  of  pesticides  un- 
der energwicy  conditions. 

This  notice  contains  a  simimary  of 
certain  Information  required  by  regula- 
tion to  be  Included  in  the  notice.  For 
more  detailed  information,  interested 
parties  are  referred  to  liie  application 
on  file  with  the  Registration  Division 
(WH-567),  OfBce  of  Pesticide  Programs, 
EPA,  401  M  Street,  S.W.,  Room  E-315, 
Washington,  D.C.  20460. 

According  to  the  Applicant,  about  one 
and  one-half  million  (1,500,000)  tons  of 
sugar  beets  which  were  awaiting  process- 
ing could  become  infested  with  various 
fungi,  such  as  PenicUlium,  Botrytis, 
Phoma,  Fusarium,  and  others.  These 
fungi  cause  deterioration  while  the  beets 
are  in  storage,  resulting  in  a  decline  of 
the  sugar  content  of  the  beets.  These 
fungal  diseases  occur  natiirally  in  sugar 
beets;  however,  only  those  beets  to  be 
stored  for  more  than  seventy-five  days 
could  be  seriously  affected.  The  prob- 
lem was  Increased  by  use  of  yentilated 
canopy  storage.  This  was  needed  to  pre- 
vait  the  stored  beets  from  freezing  and 
then  thawing,  which  renders  them  unfit 
for  processing! 

■niere  are  no  registered  alternative 
pesticides  that  can  be  appUed  as  a  post- 
harvest  treatment  to  control  fungal  de- 
terioration In  sugar  beets.  The  logistics 
and  economics  of  the  processing  equip- 
ment made  Immediate  processing  of  the 
beets  undesirable. 

The  Applicant  proposed  to  use  Mertect 
340-P,  EPA  Reg.  No.  618-75-AA;  this 
product  Is  already  registered  for  i»«har- 
vest  field  use  on  sugar  beets  to  control 
Cercospora  Leaf  Spot.  The  rate  of  apidl- 
cation  is  0.42  fiuid  ounces  Mertect  340-F 
in  sufficient  water  to  cover  one  ton  of 
beets.  The  total  amount  of  the  product 
that  could  be  used  would  be  4,922  gallons 
(630,000  fluid  ounces)  on  1,500,000  tons 
of  sugar  beets.  Applications  will  be  made 
in  beet  storage  areas  of  the  Utah  and 
Idaho  Sugar  Company  in  central  Wash- 
ington by  trained  employees  of  that 
Company.  The  estimated  loss  of  value 
without  this  treatmoit  ranged  from  two 
to  three  dollars  per  ton.  The  AppUcuit 
predicted  a  maximum  loss  for  the  "entire 
crap  would  be  about  four  and  one-half 
million  dollars  ($4,500,000). 

Permanent  pesticide  tolerances  of  0.25 
ppm  on  sugar  beets,  10  ppm  on  sugar 
beet  tops,  and  0.1  ppm  In  milk<uid  meat 
have  been  established  (40  CFR  180.242) . 
Hie  existing  registered  product  and  the 
limited  use  site  Indicates  that  no  adverse 
long-  or  short-term  effects  on  the  envi- 
ronment are  likely  to  occur.  The  request- 
ed use  will  add  only  an  insignificant 
amount  of  thiabendazole  to  the  human 
diet. 

It  should  be  noted  that  an  experimen- 
tal use  permit  under  the  section  5  regu- 
lations of  the  amended  FTFUA  was  is- 
sued for  the  use  of  Mertect  340-F  on 
sugar  beets  in  North  Dakota  and  Wash- 
ington; temporary  tolerances  were  es- 
tablished concurrent  with  the  experi- 
mental  use   permit,    which    expired    on 


October  31,  1976.  Quarterly  reports  re- 
garding that  permit  Indicated  that  the 
product  was  efllcacious  for  that  use.  Al- 
though the  llmltecl  use  of  thlabendaacde 
imder  the  section  5  permit  could  not 
have  been  Intended  to  deal  with  the 
present  emergency,  EPA  felt  that  the 
issuance  of  this  emergency  exemption 
might  mitigate  efforts  to  register  the 
product  for  this  use.  "Hierefore,  it  was 
recommended  that  the  Applicant  gather 
and  submit  both  efficacy  and  residue 
data  as  a  result  of  this  treatment  to  fa- 
cilitate registration  of  thiabendazole  for 
this  use. 

After  reviewing  the  application  and 
other  available  information.  EPA  has 
determined  that  la)  a  pest  outbreak  of 
various  fungi  has  or  is  about  to  occur; 
lb)  here  is  no  pesticide  presently  regis- 
tered and  available  for  use  to  control  the 
fungi  on  stored  sugar  beets  in  Washing- 
ton State;  <c>  there  are  no  alternative 
means  of  control,  taking  into  account 
the  efficacy  and  hazard;  <d>  significant 
economic  losses  may  result  if  the  various 
fungi  are  not  controlled:  and  (c)  the 
time  available  for  action  to  mitigate  the 
problems  posed  Is  insufficient  for  a  pesti- 
cide to  be  registered  for  this  use.  Accord- 
ingly, the  Applicant  has  been  granted  a 
specific  exemption  to  use  the  pesticide 
noted  above  until  December  1,  1976,  to 
the  extent  and  in  the  maimer  set  forth 
in  the  application.  The  specific  exemp- 
tion is  also  subject  to  the  following  con- 
ditions: 

1.  The  thiabendazole  product  Mertect 
340-F,  EPA  Reg.  No.  61&-75-AA.  wiU  be 
used; 

2.  The  rate  of  application  will  be  0.42 
fluid  ounces  of  the  product  in  sufficient 
water  for  coverage  of  one  ton  of  sugar 
beets: 

3.  A  maximum  of  4.922  gallon.*;  of  the 
product  wlH  be  applied ; 

4.  A  maximum  of  1,500.000  tons  of 
sugar  beets  wUl  be  treated ; 

5.  All  applications  will  be  made  by 
trained  «nployees  of  the  Utah  and  Idaho 
Sugar  Company; 

6.  The^^AJjpllcant  is  responsible  for  en- 
siuing  that  the  restrictions  pursuant  to 
this  specie  exemption  are  met; 

7.  A  thiabendaz(de  residue  not  to  ex- 
ceed for  (4)  ppm  In  or  on  sugar  beets  has 
been  determined  to  be  adequate  to  pro- 
tect the  pubUc  health.  In  addition,  a 
residue  level  of  20  ppm  for  sugar  beet 
pulp  and  sugar  beet  molasses  indicates 
that  established  tolerances  for  meat  and 
milk  wUl  not  be  exceeded.  EPA  has  de- 
termined that  a  residue  level  of  20  ppm 
for  sugar  molasses  will  not  result  in  sig- 
nificant residues  in  poultry  or  eggs.  "Hie 
Food  and  Drug  Administration  of  the 
U.S.  Department  of  Health,  Education, 
and  Welfare  has  been  advised  of  this  ac- 
tion; and 

8.  Efficacy  and  residue  data  will  be 
gathered  and  submitted  to  facilitate  reg- 
istration of  thiabendazole  for  this  use 

Dated:  January  12, 1977. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

(FR  Doe  77-1630  Filed  1-18-77  8  45  am] 


[WKL  673-2  OPP— 1801031 

CALIFORNIA  DEPARTMENT  OF  FOOD  ANO 
AGRICULTURE 

issuance  of  Specific  Exemption  To  Use 
Sodium  Chlorate  as  a  Harvest  Aid  To 
Dessicate  Lima,  Navy,  and  Ptnto  Beans 

Pureuant  to  the  provisions  of  section 
18  of  the  Federal  Insecticide,  F\mglcide. 
and  Rodenticide  Act  <  FIFRA).  a.^; 
amended  i86  Stat.  973;  89  Stat.  751;  7 
U.S.C.  I36iai  et  seq),  notice  is  given 
that  the  Environmental  Protection 
Agency  <EPA>  has  granted  a  specific  ex- 
emption to  the  California  Department 
of  Pood  and  Agriculture  (hereafter  re- 
ferred to  as  the  'Apphcant')  to  use  sodi- 
um chlorate  as  a  harvest  aid  to  desiccate 
lima,  navy,  and  pinto  beans  in  Sacra- 
mento Valley  and  San  Joaquin  Valle>-  in 
California.  This  exemption  was  granted 
in  accordance  with,  and  is  subject  to,  the 
provisions  of  40  CFR  Part  166,  issued 
December  3,  1973  (38  PR  33303).  which 
prescribes  requirements  for  exemption  of 
Federal  and  State  agencies  fw  use  of 
pe.sticides  imder  emergency  c(»iditlons. 

This  notice  contains  a  summary  of 
certain  information  required  by  regula- 
tion to  be  included  in  the  notice.  For 
more  detailed  information.  Interested 
parties  are  referred  to  the  application 
on  file  with  the  Registration  Division 
I  WH-567 1 .  Office  of  Pesticide  Program5 
EPA.  401  M  Street,  S.W.,  Room  E-315 
Washington.  D.C.  20460. 

According  to  the  Applicant,  the  mois- 
ture cijntent  of  the  bean  crop  is  unusu- 
ally high  due  to  heavy  rains  in  Cali- 
fornia. The  wet  beans  have  prevented  the 
proper  operation  of  harvest  machhier>  : 
green  foliage  on  the  plants  prevents  the 
soil  from  drying  enough  to  permit  the 
machinery  to  pass  through  the  field.  The 
Applicant  further  stated  that  seasonal 
rains  normally  start  during  the  latter 
half  of  October,  and  It  was  esential  that 
harvest  be  completed  before  the  rains 
began.  Finally,  the  Apphcant  stated  that 
there  was  no  desiccant  registered  for  thi.-; 
use  or  alternative  method  of  control 
presently  available.  Without  the  use  of 
a  desiccant  chemical  to  faciUtate  har- 
vesting, heavy  losses  are  likely  to  occur 
the  Applicant  estimated  that  the  entire 
crop,  valued  at  $65,411,000  was  in 
jeopardy.  Some  154,000  acres  of  hma 
navy,  and  pinto  beans  located  in  the 
Sacramento  and  San  Joaquin  Valleys  in 
California  are  Involved.  It  was  proposed 
that  sodium  chlorate  be  applied  by  air- 
craft at  a  rate  of  not  more  than  6  pound - 
per  acre  of  crop. 

There  is  neither  an  established  toier- 
ance.  nor  an  exemption  from  the  re- 
quirement-vof  a  tolerance  for  sodium 
chlorate  on  hma.  navy,  and  pinto  beans 
However,  sodium  chlorate  is  exempted 
from  the  requirement  of  a  tolerance  for 
residues  In  or  on  cottonseed,  cliili  pep- 
pers, rice,  and  sorghum  grain.  The  maxi- 
mum rate  of  application  proposed  by  the 
Applicant  was  equivalent  to  six  '6> 
pounds  of  sodium  chlorate  per  acre, 
which  Is  the  same  rate  as  that  granted 
by  EPA  for  the  use  of  this  pesticide  on 
.■^orghum  and  rire:  furthermore,  the  u.«:e 
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pattern  is  essentially  the  same.  Tlie  Ap- 
plicant requested  the  use  of  PMC  Corpo- 
ration's Liquid  MC  Defoliant,  which  la 
registered  by  EPA  and  which  has  fire 
retardant  capabilities. 

After  reviewing  the  application  and 
other  available  iitformation,  EPA  has 
detennined  that:  (a)  There  is  no  pesti- 
cide presently  registered  and  available 
for  use  to  dessicate  the  lima,  navy,  and 
pinto  beans  in  California;  (b)  there  are 
no  alternative  means  of  control,  taking 
into  account  the  efiQcacy  and  hazard; 
"c  significant  economic  problenxs  may 
result  if  the  situation  is  not  controlled: 
and  (d)  the  time  available  for  action  to 
mitigate  the  problems  posed  is  insuffi- 
cien*^  for  a  pesticide  to  be  registered  for 
this  use.  Accordingly,  the  Applicant  has 
been  granted  a  specific  exemption  to  use 
the  pesticide  noted  above  until  Novem- 
ber 15,  1976,  to  the  extent  and  in  the 
manner  set  forth  in  the  application.  The 
specific  exemption  Is  also  subject  to  the 
following  conditions: 

1.  The  dosage  rate  shall  not  exceed 
six  (6)  pounds  of  active  ingredient  so- 
dium chlorate  per  acre; 

a.  FMC  Corporation's  Liquid  MC  De- 
foliant (EPA  Reg.  No.  279-1993'  wUl  be 
the  product  used; 

3.  The  treated  areas  shall  not  exceed 
154,000  acres  located  in  the  two  Valleys 
mentioned  above; 

4.  A  fourteen  (14)  day  pre-harvest 
Interval  for  all  treated  beans  will  be  ob- 
served: 

5.  A  restriction  prohibiting  grazing  of 
treated  fields  or  feeding  treated  bean 
foliage  to  livestock  will  be  imposed ; 

6.  Applications  are  limited  to  lima, 
navy,  and  pinto  beans; 

7.  The  Applicant  will  be  responsible 
for  instructing  personnel  applying  the 
sodium  chlorate  in  the  proper  applica- 
ti»n  procedures; 

8.  The  Applicant  must  supervise  aerial 
applications  to  avoid  or  minimize  drift 
to  non- target  areas;  and 

9.  EPA  has  determined  that  dried 
beans'  treated  according  to  the  condi- 
tions of  use  listed  above  should  not  pose 
a  threat  to  human  health.  The  Pood 
and  Drug  Administration  of  the  U.S.  De- 
partment of  Health.  Education,  and 
Welfare  has  been  advised  of  this  action. 

Dated:  January  12,  1977. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 

for  Pesticide  Programs. 

|FR  Doc  77-1628  PUed  1-18-77:8:45  ami 
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FLORIDA  DEPARTMENT  OF 
AGRICULTURE 

Issuance  of  Specific  Exemption  To  Use 
Hefitachlor  To  Control  West  Indian 
Sugarcane  Rootstalk  Borer  Weevil  on 
Ornamental  Plants  and  Nonbearitig 
CHrus 

Piirsuant  to  the  provisions  of  section 
18  of  the  Federal  Insecticide,  Punglclde, 
and  Rodentlcide  Act  (FIFRA).  as 
amended  (86  Stat.  973;  89  Stat.  751;  7 


f  NOTICES 

U.S.C  136(a)  et  seq.),  notice  is  given 
that  -■  the  Environmental  Protection 
Agency  (EPA)  has  granted  a  specific 
exemption  to  the  Florida  Department  of 
Agriciilture  (hereafter  referred  to  aa 
the  "Applicant'^  to  use  a  five  (5)  per- 
cent granular  heptachlot  formulation  as 
a  soil  treatment  to  control  the  West  In- 
dian Sugarcane  Rootstalk  Borer  Weevil 
in  Broward,  Orange,  and  Seminole 
Counties,  Florida.  This  exemption  was 
gran/ted  in  accordance  with,  and  is  sub- 
ject to,  the  provisions  of  40  CFR  Part 
166.  issued  December  3.  1973  (38  FR 
3330|3 1 .  which  prescribes  requirements 
for  exemption  of  Federal  and  State 
agencies  for  use  of  pesticides  under 
emergency  conditions. 

This  notice  contains  a  summary  of 
certain  information  required  by  regula- 
tion to  be  included  In  the  notice.  For 
more  detailed  information,  interested 
parties  are  referred  to  the  application 
on  file  with  the  Registration  Division 
(WH-567).  Office  of  Pesticide  Pi-o- 
grajns.  EPA.  401  M  Street  S.W.,  Room 
E-315,  Washington,  D.C.  20460. 

According  to  the  Applicant,  the  West 
Indian  Sugarcane  Rootstalk  Borer 
Weevil  (.Diaprepes  abbreviatus)  poses 
a  serious  threat  to  both  the  citrus  and 
ornamental  industries  in  the  State  of 
Florida.  The  pest  was  first  detected  in 
this  State  in  Orange  County  about  1964; 
however,  no  serious  outbreaks  of  infes- 
tations occurred  until  1968,  tlie  Appli- 
cant stated.  Since  that  time,  the  weevil 
has  expanded  its  range  until  it  now  in- 
fests •  approximately  40,000  acres  which 
have  been  placed  under  regulation  by 
the  Florida  State  Department  of  Agri- 
culture. Although  the  heavily  concen- 
trated growing  areas  of  foliage  and  con- 
tainerized ornamentals  are  not  presently 
Infested,  the  proximity  of  weevil  infes- 
tations presents  a  continuous  threat  to 
the  $40  million  a  year  containerized  or- 
namentals industry.  The  State  of  Cali- 
fornia has  already  enacted  a  quarantine 
ajalnst  the  State  of  Florida,  prohibiting 
shipments  of  nursery  stock  from  the 
wieevll-regulated  areas.  According  to  the 
Applicant,  without  the  use  of  an  effec- 
tive soil  treatment,  the  States  of  Ari- 
zona, Hawaii,  Louisiana,  Texas,  and 
other  Important  markets  for  nursery 
products  will  probably  enact  similar 
quarantines. 

Although  the  adult  weevil  consumes 
large  amounts  of  foliage,  the  larvae 
present  the  greater  threat  to  the  plant. 
in  the  larval  stage,  the  pest  lives  xmder- 
ground,  feeding  on  both  the  root  and 
stem  system  of  the  plant.  Symptoms  of 
damage  to  citrus  Include  growth  decline, 
loss  of  production  and  ultimate  death  of 
the  trees.  The  weevil  Is  known  to  Infest 
10,000  acres  of  commercial  citrus,  mostly 
in  Orange  County,  and  continues  to  be 
a  pest  of  the  $2  billion  Florida  citrus 
industry.  In  addition,  the  spread  of  tlie 
weevil  presents  a  potential  threat  to  the 
sugarcane  Industry  In  the  State.  This 
pest  is  known  to  feed  on  40  native  plant 
species  and  could  also  harm  such  fragile 
ecosystems  as  the  Florida  Everglades. 


According  to  the  Applicant,  an  effec- 
tive soil  treatment  was  necessary  to  as- 
sure the  absence  or  eradication  of  the 
larval  stage  in  nursery  shipments;  of  the 
chemicals  tested,  only  heptachlor  has 
been  shown  to  be  effective  as  a  soil  con- 
trol pesticide  at  application  rates  that 
will  not  cause  significant  damage  to  the 
plant.  The  Applicant  has  submitted  data 
showing  that  five  (5)  percent  granular 
heptachlor  incorporated  in  potting  soil 
at  the  rate  of  0.2  ounce  actual  ingredi- 
ent per  cubic  yard  gives  100  percent  con- 
trol of  neonate  larvae  of  the  West  Indi- 
an sugarcane  rootstalk  borer  weevil.  Al- 
though methyl  bromide  has  also  been 
shown  to  be  efficacious  against  larvae  of 
the  weevil,  it  is  not  sufficiently  persist- 
ent to  prevent  reinfestation  shortly 
after  treatment. 

After  reviewing  the  application  and 
other  available  information.  EPA  has 
determined  that:  (a)  An  outbreak  of 
the  West  Indian  sugarcane  rootstalk 
borer  weevil  ~^as  or  Is  about  to  occur; 
(b)  there  is  no  pesticide  presently  reg- 
istered and  available  for  use  to  control 
this  pest  in  Florida;  (c)  there  are  no  al- 
ternative means  of  control,  taking  into 
account  the  efficacy  and  hazard;  (d)  sig- 
nificant economic  problems  may  result 
if  the  pest  is  not  controlled;  and  (e)  the 
time  available  for  action  to  mitigate  the 
problems  posed  is  insufficient  for  a  pesti- 
cide to  be  registered  for  this  use.  Ac- 
cordingly, the  Applicant  has  been  grant- 
ed a  specific  exemption  to  use  the  pesti- 
cide noted  above  until  October  1.  1977, 
to  the  extent  and  in  the  manner  set 
forth  in  the  application.  The  specific 
exemption  is  also  subject  to  the  follow- 
ing conditions : 

1.  The  treatment  area  is  limited  to 
nui'series  in  Broward,  Orange,  and  Sem- 
inole Counties ; 

2.  The  total  amount  of  heptachlor  to 
be  used  is  limited  to  2,000  pounds  active 
ingredient  (40.000  ix)unds  of  a  five  per- 
cent granular  heptachlor  formulation) 
at  a  rate  of  0.2  ounce  actual  ingredient 
per  cubic  yard  of  potting  soil; 

3.  Heptachlor  is  restricted  to  use  as  a 
soil  treatment  for  bedded,  non-bearing 
citrus  nursei-y  stock  which  Is  at  least  two 
(2)  years  from  commercial  fruit  produc- 
tion, and  for  potted  ornamentals; 

4.  Proper  isolation  clothing  and  equip- 
ment will  be  used  by  applicators  to  mini- 
mize their  exposure  to  heptachlor.  The 
isolation  clothing  and  equipment  shall 
consist  of  a  respirator,  goggles,  helmet, 
face  protector,  protective  clothing, 
gloves,  and  waterproof  boots ; 

5.  The  Florida  Division  of  Plant  In- 
dustry and  the  U.S.  Department  of  Agri- 
culture will  supervise  the  application  of 
heptachlor;  and 

6.  The  Applicant  will  continue  to  vig- 
orously pursue  research  on  substitute 
chemicals  for  control  of  this  pest. 

Dated:  Januaiy  12,  1977. 

EpwiN  J.  Johnson, 
Deputy  Assi3tant  Administrator 
for  Pesticide  Programs. 

(FR  Doc.77~1629  FUed  l-18-77;8:46  am] 
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WYOMING 

Extension  of  Contingency  Approval  of  State 
Plan  for  Certification  of  Pesticide 
Applicators 

In  accordance  with  the  provisions 
of  section  4(a)  (2)  of  the  Federal 
Insecticide,  Punglclde.  and  Rodentl- 
cide Act  PIFRA),  as  amended  (86  Stat. 
973;  7  U.S.C.  136)  and  40  CPR  Part  171 
(39  PR  36445  (October  9,  1974)  and  40 
FR  11698  (March  12,  1975) ) ,  the  Honor- 
able Ed  Herschler,  Giovemor  of  the  State 
of  Wyoming,  submitted  a  State  Plan  for 
Certification  of  Pesticide  AwjUcators  to 
the  Environmental  Protection  Agency 
(EPA)  for  approval,  contingent  upon 
promulgation  of  Implementing  regula- 
tions. On  January  9,  1976,  the  Regional 
Administrator,  EPA,  Region  Vni,  ap- 
proved the  Plan  on  a  contingency  basis, 
allowing  one  year  for  promulgation  of 
the  regulations.  Notice  of  the  approval 
was  published  in  the  Federal  Register 
on  January  29,  1976  (41  PR  4359) . 

Subsequently,  on  December  30,  1976, 
the  State  of  Wyoming  requested  an  ex- 
tension of  the  period  of  tlie  contingency 
approval  in  order  to  allow  addittonal 
time  to  prMnulgate  the  regulations  re- 
quired for  full  approval.  The  Agency  finds 
that  there  Is  good  cause  for  approving 
this  request  and  as  such  has  granted  an 
extension  until  June  30,  1977. 

John  A.  Green. 
Regional  Administrator. 

jANtTARY  14,  1977. 

JPR  Doc.77-1626  Filed  1-18-77:8:45  am] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  No.  20290] 
AERONAUTICAL  MOBILE  SERVICE 
Single  Sideband  Techniques 
Adopted:  January  12,  1977. 
Released:  January  13,  1977. 

In  the  matter  of  preparation  for  a 
proposed  International  Telecommunica- 
tion Union  World  Administrative  Radio 
Conference  on  the  Aeronautical  Mobile 
(R)  Service  to  renew  and  revise  appen- 
dix 27  of  the  International  Radio  Reg- 
ulations pertaining  to  the  Aeronautical 
Mobile  (R)  Service,  as  necessary,  to  pro- 
vide for  the  posslbUlty  of  adopting  sin- 
gle sideband  techniques;  order  extend- 
ing time  for  filing  comments  (see  40  PR 
30317.  July  18,  1975) . 

1.  On  Decemlaer  10,  1976,  we  released 
a  Third  Notice  of  Inquiry  in  this  docket 
which,  essentially,  reported  the  proceed- 
ings of  the  1976  International  Civil  Avi- 
ation Organization  CcMnmunications 
Divisional  Meeting  and  requested  com- 
ments from  Interested  parties.  The  dead- 
line for  filing  comments  was  January  7, 
1977,  in  order  for  us  to  file  comments  by 
January  31,  1977,  to  the  International 
Telecommunication  Union  through  the 
U.S.  Department  of  State. 


2.  Because  of  the  complexity  and  vol- 
ume of  the  Tblid  NOI  and  its  attach- 
ment, and  certain  oiher  administratlTe 
dlfllcultles,  we  were  unable  to  effect  the 
timely  publication  of  the  inquiry  In  the 
Federal  Register.  As  a  practical  matter, 
we  believe  that  most  parties  Interested 
did  in  fact  receive  copies  of  the  Third 
Notice  and  have  filed  comments.  In  the 
event,  however,  that  there  are  others 
desire  to  comment  on  the  Third  Notice, 
we  are  extending  the  deadline  for  fil- 
ing comments  until  February  15,  1977. 
Although  comments  made  in  swicordance 
with  this  extension  will  probably  not  be 
received  in  sufficient  time  for  inclusion 
in  the  January  31st  comments  to  the 
ITU.  we  will  consider  any  comments  so 
received  in  the  development  of  the  finsd 
U.S.  position  in  this  matter.  Persons  In- 
terested in  filing  cwnments  can  obtain 
copies  of  the  Third  NOI  and  attachment 
from  us  upon  request  at  our  Washing- 
ton office  (Telephone  202-632-7197; 
mailing  address — Aviation  and  Marine 
Division.  2025  M  Street.  NW.  Washing- 
ton. DC.  20554) . 

3.  Accordingly,  pursuant  to  §§  0.331 
and  1.46  of  the  Commission's  Rules,  the 
time  for  filing  comments  In  this  proceed- 
ing Is  extended,  as  provided  above,  until 
February  15.  1977. 

Charles  A.  Higginbotham. 
Chief,  Safety  and  Special 
Radio  Services  Bureau. 

I  PR  Doc.77-1724  Piled  1-18-77:8:45  am] 


FEDERAL  ENERGY 
ADMINISTRATION 

VOLUNTARY  AGREEMENT  AND  PLAN  OF 
ACTION  TO  IMPLEMENT  INTERNA- 
TIONAL ENERGY  PROGRAM 

Meeting 

In  accordance  ■with.  Section  252 
<c)  (1)  (A)  (i)  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163)  notice 
is  hereby  provided  of  a  meeting  of  Sub- 
committee C  of  the  Industry  Advisory 
Board  (LAB)  to  the  Intematicsial  Energy 
Agency  (lEA)  to  be  held  on  January  27 
and  28,  1977,  at  the  offices  of  Mobil  OU 
Corporation,  150  East  42nd  Street,  New 
York,  New  Yoi*,  beginning  at  10:00  a.m. 
The  agenda  for  the  meeting  is  as  follows : 

1.  Opening  remariu  by  the  Cbalrman. 

2.  Pricing  In  an  emergency.  Including  review 

of  SEQ  discussion  of  lEA  SEQ(76)35. 

3.  Extraordinary  Coets. 

4.  Settlement  of  Dilutes 

a.  Principles. 

b.  Disputes  SetUemem  Center. 
6.  Future  work  of  Subcommittee  C. 

As  provided  in  Section  252(c)(1)(A) 
(li)  of  the  Energy  Policy  and  Conserva- 
ticHi  Act,  this  meeting  will  not  be  op&a  to 
the  public. 


Issued   in    Washington, 
ary  13, 1977. 


DC,   Janu- 


Michael  F.  Butler, 
Oeneral  Counsel, 
Federal  Energy  Administration. 

[FR  Doc  77-1807  Filed  1-14-77:7:54  am] 


FEDERAL  MARITIME  COMMISSION 

CERTIFICATES  OF  RNANaAL 
RESPONSIBILITY  (OIL  POLLUTION) 

Certificates  Revoked 

Notice  of  voluntary  revocation  i.« 
hereby  given  ulth  respect  to  Certificates 
of  Financial  Responsibility  (Oil  Pollu- 
tion) which  had  been  issued  by  the  Fed- 
eral Maritime  Commission,  covering  the 
below  Indicated  vessels,  pursuant  46  CFR 
Part  542  and  section  311(p)(l)  of  the 
Federal  Water  Pollution  Control  Act.  as 
amended. 

No  Otcner /operator  and 

t>essels 
Atkieselskabet     Det     OEta-siatiskr 

Kompagnl:  Ancona. 
London    &    Overseas    Freighters 
Ltd.:    London    Tradition,   Over- 
seas Ambassador,  London  Indc- 
pendencf. 
London  ft  Overseas  Tankers  Lid 

Overseas  Discoverer. 
Shaw   Savin   &   Albion   Co.    Ltd 

Iberic. 
Hamburg      -      Sudamerikanische 
DampfscbiSfahrts       -       Gesell- 
BChaft  Eggert  &  Amsinck:  Polar 
Argentina. 
tAR  Mlnas  Compania  Naviera  Pan- 

amenaS.  A.:  Halcon. 
Alframar  S.  N.  C:  Ninfea. 
Fearnley  &  Eger :  Femlake. 
Kornellus  Olsen :  By  fjord. 
Union    Steam    Ship    Co.    of    Nen 
Zealand  Ltd.:  Union  Wellington 
Houston  Line  Ltd. :  Clan  Ross. 
A/S    Blllabong:     Star    Billabonn 

Star  Ballarat. 
Silver  Line  Ltd.:  Avon  Bridge. 
Partnership    between    Steamship 
Co  .  Svendborg  Ltd.,  and  Steam- 
ship   Co.    of    1912    Ltd.:    Selh, 
Maersk. 
Angfartygsiktlebolaget        Tlrfinp 

Kungaland. 
Shosen    Mitsui   Kyakusen    K     K 

Nippon  Maru. 
Koraal  Scheepvaart  Maatschapp:) 

N.V.:  Coral  Rubrum. 
Cape  Continent  Shipping  Co.  ( Pro- 
prietary) Ltd.:  Maritime  Trav^- 
porter. 
Transportes  Pruteros  Del  Medlter- 

raneo  S.  A.:   Glacior  Blanco. 
Soflumar-Societe  D'armemeut 

Fluvial      &      Maritime;       Por. 
Etienne. 
Kokuyo  Katun  Kabushlki   Kai&a 

Chitoaegawa  Maru. 
Arthur-Smith  Corp.:  Tenneco  Ifyf 
Balenlnvest  AB:  Seven  Seas. 
Salenrederierna  AB :  Segero. 
Hachiuma    Kisen    K.     K.:     Knr< 

Maru. 
Klppo    KLsen    Kabushtki    KulsIih 

Hokaku  Maru. 
Ryuteu    Kaiun    K.    K  :    Ryushvt 

Maru . 
Osaka  Shosen  Mitsui  Senpuk\i   K 

K.:  Orion  Maru. 
Marmac  Corp.:  Ace  101. 
Ypa{>anti8  Shipping  Inc.:   Mehu^ 
Korea  Shipping  Corp.:  Svn  Duek 
C.  P.  Bean  Corp.:  CSS.  Holland 

BDCO  98. 
Cartweider     Socleta    Dl     Navi^-a- 

done  S.P.A.:  Oscar  Sinigaglia 
Men  River  Towing  Inc.:   GBL-: 
GBL-6,  GBL-t,  GBL-1,  MRBL- 
S8.      GBL-7.      GBL-S,      CBL  ?. 
GBL-5. 


Certificatf 

01011... 

OlOoy 

01061-  . 
013ti6.  . 
01343. 

01 503 .. . 

01514-.. 
01574... 
01760... 
01761-.. 

01818.-- 
01890... 

01893..- 
01935.-. 

01988..- 
02037... 
02158.- - 
02241 . .  . 

02834... 
02929    . - 

02959... 

02976 ... 
03214... 
03216... 
03428... 

03471... 

03482... 

03501... 

03692... 
03743... 
08971... 
04037... 

04038... 

04113... 


FEDERAL  IE6ISTBI,  VOL  42.   NO.   13 — WEDNESDAY,   JANUAIY   19,   1977 


3706 

OtrtUleatt 

No.  Owner/Operator  and  V««seto 

M136 Thomas     Marln«     Co.:     FTW-14, 

FTW-16. 

04264 Outerocean  ^avlgation  Corp.  Ltd.: 

Shelley. 

04394...  PhUlpplne  President  Lines  Inc.; 
Pres.  Aquiyuildo. 

04398 Hapag-Lloyd     Aktiengesellachaft: 

Regenstein,  Riederstetn. 

04404 Lars  ReJ  Johansen:  Jocare. 

0*433...     AlUed  Chemical  Corp.:  AC-4. 

04675 Navlera    Santa    Catallna,    S.    A.: 

CimadevUla  Tres. 

05041 Transatlantic  Bulk  Carriers  Inc.: 

Ruhr  Ore. 

03320...  Madrigal  Shipping  Co.  Inc.:  V. 
Madrigal. 

05374 Compania  Argentina  de  Navega- 

cion  Intercontinental  S.A.C.I.P.: 
Pampa  Argentina,  Patagonia 
Argentina,  Ualandsville,  Green- 
ville. 

0C620...     Union  Carbide  Corp.:   CC-104. 

0S759 Continental      Armadora      S.      A.: 

Commander  Colocotronis. 

07183 Elenmaris     Shipping     Co.,     Ltd.: 

Eleni  M. 

0T418 Venduerada     Armadora     S.     A.: 

Cruaadar  Colocotronis. 

0t49a...  The  Crystal  Shipping  Co.,  S.  A.: 
Freesia. 

0T550...  Erato  Shipping  Inc.:  Regent  Aza- 
lea. 

0T698...  Vroon  Shipping  (Liberia)  Ltd.: 
Arabian  Express. 

07817...  Tick  Fung  Shipping  and  Enter- 
prises Co.  Ltd.:  Crete  Sea,  Nor- 
wegian Sea,  Sulu  Sea,  Fuchun- 
kiang,  Baltic  Sea,  New  East  Sea. 

0T993 —     Cosmopolitan  Tankers  Inc.:  Alli- 
son Conway 

(N083 —  Gantline  Compania  Navlera  S.  A.: 
Nedi. 

08196 Interessentakabet    AF    15,    April 

1972:  Nordkap,  Nordpol,  Nord- 
tramp. 

08305 —     Duchess  Shipping  Co. :  Ga2ra. 

08863 —  InteresaentAkapet  Saga  Sierra: 
Carbo  Sierra. 

08835 Camelford  Shipping  Co.  (of  Li- 
beria) :  GeorgUu  K. 

08074 —  Zuito  Shipping  Co.  Ltd.:  Zenhoren 
Maru  No.  6. 

08405 Seasla  Shipping  Co.,  Inc.  of  Li- 
beria: Eastern  Palmas. 

08705 Transmar  S.  A. :  Stratwj. 

09796i China  Pacific  S.  A. :  Seamaco  II. 

0880S —     Ocean  Clue  Shipping  Co.:  Rania. 

88034 Lacerta    Shipping    Ltd.:     Golden 

Portsmouth.. 

08807...     K/S  Bewa  XXV:  Rikke  Bewa. 

08868...     K/S  Bewa  XXVI:  Mette  Bewa. 

18183 —  Conshlp  Compania  S.  A.:  Loukia. 
2200. 

18360 —  Hollywood  Marine  Inc.:  Hollywood 
2200. 

18879 Commercial     Transports     Navlga- 

tton  Corp.:   Ariateidia. 

18900 Sliver    Coast    Second    Compania 

Navlera:  Kandelfels. 

18998 SchlSahrtsgesellschaft     Jacob     At 

Co.  K.  O. :  Olga  Jacob. 

11103 —  Commercial  Cable  Co.  (Marine) 
Ltd.:   John  W.  MacKay. 

11153 Sea       Containers       International 

Corp.:  Maerak  Tempo. 

I133S —  Cancer  Shipping  Corp.:  Dafm 
Merchant. 

11286...     Binion  Marine  Serrlce,  Inc.:  T  200. 

11316 El    Talno    Operations,    Inc.:     R 

Taino. 

114Sa...    Hot  Sand  S.  A. :  HaenjeZ. 

11534...  St.  Dodric'B  Shipping  Co.  Ltd.: 
Caricom  Adventurer. 

11666 Houston    Oil    ft    Minerals    Corp.: 

W-143. 

11943 Nazca  Marine  Corp.  of  Panama: 

Lady  Salla. 


NOTICES 

By  the  Commission. 

i  Francis  C.  Hurntt, 

'  Secretary. 

IFRDoc.77-1729  Piled  l-18-77;8:45  am] 


[Independent  Ocean  Freight  Forwarder 
License  No.  1078] 

£MPIRE  HOUSEHOLD  SHIPPING  CO. 
OF  NEW  YORK  INC. 

I  Order  of  Revocation 

By  letter  dated  December  14,  1976,  Mr. 
Alan  D.  Giould,  President,  Empire  House- 
hold Shipping  Co.  of  New  York  Inc.,  210 
Verdi  Street,  Parmingdale,  NY  11735,  was 
advised  by  the  Federal  Maritime  Com- 
mission that  Independent  Ocean  Freight 
Forwarder  License  No."  1078  would  he 
ajutomatically  revoked  or  suspended  un- 
less a  valid  surety  bond  was  filed  with 
the  Commission  on  or  before  January  12, 
1977. 

Section  44(c).  Shipping  Act,  1916,  pro- 
vides that  no  independent  ocean  freight 
foiTvarder  license  shall  remain  In  force 
utiless  a  valid  bond  is  in  effect  and  on 
file  with  the  Commission.  Rule  510.9  of 
Bederal  Maritime  Commission  General 
Order  4.  further  provides  that  a  license 
will  be  automatically  revoked  or  sus- 
pended for  failure  of  a  licensee  to  main- 
tain a  valid  bond  on  file. 

Empire  Household  Shipping  Co.  of  New 
York  Inc.,  has  failed  to  furnish  a  valid 
surety  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  201.1  (Revised)  §  5.01(c)  dated 
June  30.  1975; 

It  is  ordered,  TTiat  Independent  Ocean 
Freight  Forwarder  License  No.  1078  Is- 
sued to  Empire  Household  Shipping  Co. 
of  New  York  Inc.,  be  retuimed  to  the 
Oommlssion  for  cancellation. 

It  is  further  ordered.  That  Independent 
Ocean  Freight  Forwarder  License  No. 
1078  be  and  Is  hereby  revoked  effective 
January  12,  1977. 

It  ia  further  ordered.  That  a  copy  of 
this  Order  be  published  In  the  Federal 
Register  and  served  upon  Empire  House- 
hold Shipping  Co.  of  New  York  Inc. 

j  Lbroy  p.  Fuller, 

Director,  Bureau  of 
\  Certification  «fe  Licensing. 

[PR  Doc.77-1730  FUed  l-16-77;8:45  am] 


[Agreements  Noa.  8210-29  and  9214-19] 

I  A/AA  MODIFICATIONS 

Request  for  Comments 

Agreements  Nos.  8210-29  and  9214-19 
have  been  filed  with  the  Commission  for 
approval  under  section  15  of  the  Ship- 
ping Act,  1916,  by  the  Continental  North 
Atlantic  Westboimd  Freight  Conference 
(CNAWPC)  and  the  North  Atlantic  Con- 
tinental Freight  Conference  (NACFC) 
respectively.  These  two  identical  amend- 
ments to  the  basic  conference  agree- 
ments generally  provide  that  full  mem- 
bers of  each  of  the  two  conferences  shall 
bjB  divided  into  two  categories  designated 


as  Class  A  and  Class  AA;  that  Class  A/ 
AA  status  shall  be  determined  on  the 
basis  of  cellular/noncellular  vesssel  con- 
figuration, utUizatlon,  and  service  fre- 
quency; and  that  Class  AA  members  may 
quote  rates  lower  than  those  of  a  Class  A 
member  by  a  fixed  percentage,  all  as 
more  fully  described  hereinafter.  Ap- 
proval of  these  amendments  is  requested 
for  a  period  of  two  calendar  years  be- 
ginning with  the  effective  date  of  the 
!  approval. 

History  of  A/AA  Amendments 

Agreement  No.  8210-29  was  originally 
filed  by  CNAWFC  on  May  23,  1975,  and 
was  noticed  in  the  Federal  Register  on 
June  2. 1975.  It  read  as  follows: 

Full  mem.bers  of  the  Conference  shall  be 
divided  into  two  categories  designated  as 
Class  A  and  Claas  AA.  AU  fuU  members  shall 
be  equally  bound  to  the  provisions  of  the 
Agreement  and  shall  enjoy  equal  rights 
thereunder;  provided,  however,  that  rates 
and  charges  published  In  Section  n  of  the 
Conference  tariff  shall  be  applicable  to  Class 
AA  members  only. 

The  National  Association  of  Alcoholic 
Beverage  Importers  (NAABI)  was  the 
only  Protestant  to  the  originally  filed 
agreement. 

As  a  result  of  Commission  staff  insist- 
ence that  the  A/AA  provisions  must  spell 
out  the  meml)ershlp  criteria,  the 
CNAWFC  filed  the  following  amended 
provisions  (new  language  italicized) : 

Pull  members  of  the  Conference  shall  be 
divided  Into  two  categories  designated  as 
Class  A  and  Class  AA.  All  full  meinbers  shall 
be  equally  bound  to  the  provisions  of  the 
Agreement  and  shall  enjoy  equal  rights 
thereunder;  provided,  however,  that  rates 
and  charges  published  in  Section  II%f  the 
Conference  tariff  shaU  be  appUcable  to  Class 
AA  members  only.  Claat  A/AA  stattia  shall 
be  "determined  and  redetermined  on  the  basis 
of  cellular/non-cellular  vessel  configuration, 
■utilisation  and  service  frequency  aa  specified 
in  the  Conference  tariff  and  such  tariff  shall 
also  plainly  show  the  current  membership 
status  of  each  carrier  party. 

Still  later,  more  specific  provisions  were 
filed  which  set  forth  the  A/AA  criteria 
as  follows: 

A.  Class  A  A  privileges.  (1)  May  quote 
rates  up  to  8V's  percent  below  ClaJss  A 
rates  the  first  year  and  up  to  6 1/2  percent 
the  second  year. 

(2)  May  pay  up  to  1  percent  addi- 
tional freight  forwarder  compensation 
for  first  two  years. 

All  second  year  provisions  to  remain 
in  effect  unless  otherwise  agreed  by  the 
parties  and  approved  by  the  Federal 
Maritime  Commission. 

B.  Class  A  A  qualifications.  (1)  At  least 
50  percent  of  under-deck  cargo  capacity 
of  each  multi-purpose  ship  must  be  non- 
cellular  and  used  for  common  carrier 
op)erations. 

(2)  Total  TEU  capacity  of  any  vessel 
allocated  to  the  conference  trade  may 
not  exceed  550. 

(3)  May  allocate  to  the  conferoice 
trade  no  more  than  2400  TEU's  per 
month,  cumulative,  nor  more  than  7200 
TEU's  per  quarter,  non-cumulative. 
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(4)  No  more  than  two  sailings  a 
month  In  the  conf ermce  trade  with  fully 
cellularized,  ro/ro  or  LASH/Seabee 
vessels. 

(5)  On  ro/ro  vessels  employed  in  the 
conference  trade  no  more  than  30  per- 
cent of  under-deck  cargo  capacity  shall 
be  allocated  per  voyage  to  non-contain- 
erizable  cargo. 

(6)  In  the  event  a  Class  AA  member 
fails,  at  any  time,  to  meet  one  or  more 
of  the  requirements  for  such  status,  it 
shall  operate  as  a  Class  A  member  as 
soon  thereafter  as  such  facts  are  estab- 
lished and  applicable  tariff  filings  take 
effect  except  that  in  the  event  of  alloca- 
tions In  excess  of  that  provided  in  (3) 
above,  not  resulting  in  a  change  of  mem- 
bership status,  a  full  report  thereof  shall 
be  provided  to  the  Federal  Maritime 
Commission  Justifying  the  determina- 
tion not  to  make  the  change  in  member- 
ship status  within  15  days  (A  the  last  day 
of  the  month  In  which  such  excess  allo- 
cation occurs. 

The  Commission  gave  notice  of  its  in- 
tent to  conditionally  approve  Agreement 
No.  8210-29  on  February  5,  1976  (41  FR 
5307),  for  the  purpose  of  providing  the 
basis  upon  which  the  two  Eastern  Bloc 
carriers,  operating  as  Independents  in 
the  trade,  I.e..  Baltic  Shipping  Company 
(BSC)  and  Polish  Ocean  Line  (POL), 
would  join  the  conference.  In  this  re- 
spect, the  Commission  observed: 

It  Is  the  Commission's  opinion  that  the 
proposed  two-class  membership  system  may 
be  a  practical  means  of  accommodating  both 
modem  container  operat<M«  and  traditional 
breakbulk  operators  In  the  same  conference. 
It  would  also  appear  that  it  Is  a  legitimate 
attempt  to  resolve  a  serious  transportation 
problem  in  the  trades  involved.  Based  on  re- 
cent reports  of  declining  trade  and  continu- 
ing increase  in  carrier  services  and  capacity 
In  the  U.S.  Atlantic/European  trades,  it 
would  seem  that  competition,  especially  from 
Btate-owned  non-conference  carriers,  may  be 
poelog  a  serious  threat  to  the  stability  of  the 
trades  Involved. 

We  believe  trade  conditions  on  the  North 
Atlantic  warrant  a  strong  and  viable  con- 
ference system.  We  believe  the  proposed 
amendments  may  help  assure  continuation  of 
such  a  system. 

On  the  basis  of  the  above,  the  Com- 
mission stated  that  it  Intended  to  ap- 
prove the  A/AA  membership  provision 
(as  amended)  subject  to  specified  condi- 
tions, unless  NAABI  "  •  *  'or  suny  other 
interested  person  Is  able  to  come  forward 
with  a  clear,  concise  statement  of  ma- 
terial matters  upon  which  it  desires  to 
adduce  evidence  and  a  statement  of  facts 
which,  if  so  adduced,  would  result  in 
disapproval." 

On  October  22,  1976,  the  CNAWFC 
filed  an  amended  version  of  Agreement 
No.  8210-29  and  the  NACTC  filed  an  ini- 
tial A/AA  amendment.  Agreement  No. 
9214-19.  (FEDERAL  Register  Notice  of  No- 
vember 3.  1976.)* 

These  differ  from  the  previously  no- 
ticed provisions  as  follows : 

1.  AA  carriers  may  charge  up  to  10 
percent  below  Class  A  rates  the  first  year 
(1977)  and  6»/i  percent  after  the  first 
yeer. 
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2.  AA  carriers  may  allocate  no  more 
than  500  TEU's  per  week,  or  3.166  TEO^ 
per  month,  cumulative,  or  6,500  TEU's 
per  quarter  non-cnmulatlve. 

3.  CTlass  AA  carriers  may  have  Up  to  20 
sailings  per  quarter. 

Protests  and  Comments 

As  indicated  above.  NAABI  was  the 
only  protestant  of  the  original  filing 
( Agreemeirii  8210-29) .  After  the  CTommls- 
sion  gave  notice  of  Its  Intent  to  condi- 
tionally approve  this  Eigreement  on 
F^ruary  5.  1976,  protests  and/or  re- 
quests for  hearing  on  the  original  amend- 
ments were  filed  by  NAABI,  Boston  Con- 
solidation Service  (an  NVO).  Outboard 
Marine  Corporation  (an  importer  ex- 
porter) .  the  Wine  and  Spirits  Wholesal- 
ers of  America  (importers),  the  Amer- 
ican Importers  Association  (import- 
ers), and  the  Department  of  Trans- 
portation (DOT).  Although  the  De- 
partment of  Justice  did  not  file  com- 
ments at  this  time,  DOT  stated  that  it 
had  consulted  with  Justice  in  this  matter 
and  that  it  expressed  concern  about  the 
anticompetitive  implications  of  the  pro- 
posed agreements. 

In  addition  to  the  above.  Baltic  Ship- 
ping Company  (BSC)  filed  comments 
relative  to  the  subject  amendments 
wherein  it  advised  that  the  proposed 
membership  criteria  would  have  to  be 
changed  in  two  respects  befor.e  it  would 
be  in  a  position  to  apply  for  Class  AA 
membership  in  the  conferences.  One,  the 
rate  differential  between  A  and  AA  rates 
would  have  to  be  increased  from  8V2 
percent  to  10  percent  for  the  first  year 
and  from  6 ',2  to  8»/^  percent  for  the  sec- 
ond  year.  Two.  the  limit  on  the  number 
of  TEU's  which  AA  carriers  may  allocate 
per  quarter  must  be  on  a  cumulative 
rather  than  a  non-cumulative  bewis. 

The  primary  stated  objection  of  Pro- 
testants to  these  amendments  was  ap- 
prehension that  these  would  almost  cer- 
tainly result  in  the  elimination  of  all 
nonccmference  competition  in  the  In- 
volved trades  thereby  removing  any  ccm- 
trol  or  restraint  on  the  level  of  conference 
rates  by  depriving  shippers  of  any  bar- 
gaining power.  Protestants  feso^ed  that, 
once  nonconf  erence  competition  has  been 
eliminated,  the  conference  would  then 
introduce  a  dual  rate  system  to  prevent 
the  future  entry  of  nonconf  erence  opera- 
tors. In  this  respect.  DOT  stated  that 
this  total  elimination  of  indeiiendent  op- 
erators would  be  contrary  to  the  intent 
of  Congress  underlying  the  Shipping  Act. 
1916.  that  approved  of  the  conference 
system  depends  in  part  on  the  existence 
of  Independent  operators  to  mtdntain 
the  integrity  of  the  pricing  system.  DOT 
claimed  that  during  the  drafting  of  the 
1961  amendments  to  the  EOilpplng  Act, 
"  •  •  •  Congress  deliberated  long  and 
hard  to  c(Hne  up  with  a  formula  that 
would  retain  and  strengthen  Independ- 
ent competition  in  the  conference-domi- 
nated shipping  Industry." 

Most  Protestants  requested  a  hearing 
with  respect  to  the  amendments  on  the 
groimds  that  they  were  "anti-competi- 
tive"  or  had  "potentially  serious  antl- 


competitive  effects"  for  which  no  cogent 
JUBtlflcatlan  had  been  given.  They  con- 
tended that  there  was  no  evidence  that 
BSC  and  POL  now  posed,  or  would  pose 
In  the  near  future,  a  "serious  threat"  to 
the  conferences  or  the  stability  of  rates 
and  services  in  the  involved  trades.  To 
illustrate  the  lack  of  any  disruptive 
competitive  practices.  NAABI  provided 
a  rate  comparison  on  37  major  moving 
commodities  In  the  Continental  West- 
bound trade  for  t±ie  first  half  of  1975  be- 
tween  the  Eastern  Bloc  carriers  and  the 
CNAWPC.  As  NAABI  pointed  out.  this 
comparison  showed  that  the  ••  •  *  •  inde- 
pendent carriers  either  had  the  same 
rate  level  as  the  conference  for  many 
commodities  or  up  to  10  percent  lower 
rates,  which  is  nothing  unusual  for  an 
Independent  operator."  On  this  basis. 
NAABI  concluded  that  the  48 -Hour  Rate 
Agreement  between  CTNAWPC  and  the 
two  independents  "*  •  •  is  an  effective 
controlling  device."  Other  protestants. 
such  as  DOT.  dlscoimted  the  "serious 
threat"  posed  by  B8C  and  POL  on  the 
basis  that  they  •••  •  •  offer  only  a  very 
small  percentage  of  the  capacity  avail- 
able in  the  trades." 

With  respect  to  the  demand  In  the 
Commission's  Order  that  protestants 
must  bring  forth  facts  ••  •  •  •  which  •  •  • 
would  result  in  disapproval."  protestants 
objected  to  this  as  shifting  the  burden 
of  proof  from  the  conferences  to  the 
shippers  and  other  protestants.  They 
argued  that,  since  these  amendments 
have  serious  anti-competitive  potential, 
the  burden  of  proof  as  to  the  need  for 
their  approval  should  rest  with  the  pro- 
ponents at  the  Commission  and  the 
Courts  have  said  it  diocdd. 

Responses  to  the  Nov«nber  3,  1976. 
Federal  Register  Notice  of  the  (present* 
revised  amendftients  indicate  that  the 
only  new  protestants  are  the  Depart- 
ment of  Justice  and  the  Great  Lakes 
Task  Force  (GLTP) .  Three  <rf  the  earlier 
protestants  did  not  file  comments  this 
time:  AIA,  Wines  and  %>lrit8  Whole- 
salers of  America  and  Boston  Consoli- 
dation Service.  Neither  BSC  nor  POL 
filed  comments  at  this  time. 

Examination  of  these  later  protests 
reveals  that  no  additional  reasons  for 
holding  a  full  evidentiary  hearing  were 
advanced.  As  before,  the  primary  reasons 
cited  are  (1)  the  probability  that  the 
agreements  will  result  In  the  elimination 
of  all  Independent  competition  in  the 
trade  thereby  removing  any  restraint 
on  the  level  of  conference  rates,  (2)  the 
failure  of  the  pr(^x>naits  to  demonstrate 
that  the  eigreements  are  In  the  public  in- 
terest, (3)  lack  of  evidence  that  the  East- 
em  Bloc  carriers  pose  a  serious  threat 
to  ststbility,  (4)  no  evidence  of  over-ton- 
naglng  or  serious  competitive  problems 
In  the  trade.  (5)  no  evid»ice  of  declining 
trade,  and  (6)  because  the  agre«nents 
have  not  been  justified  and  have  been 
protested,  a  hearing  is  mandatory. 

DOT  and  Justice  also  argue  that  the 
likelihood  that  these  agreemoits  will  re- 
sult in  the  elimination  ot  Independent 
competition,  raiders  them  contrary  to 
the  intent,of  Congress  in  iMreserving  such 


FEDERAL  REGISTER,  VOL   42,  NO.   13— WEDNESDAY,   JANUARY   19,   1977 


3708 

competlUoo  as  manifest  In  the  leglsla- 
tlre  histories  of  the  Shipping  Ad 

Outboard  Marine  addtttlMially  con- 
tends that  the  agreementB  wBl  result  In 
violations  of  sections  16  and  17  of  the 
Shipping  Act,  1916.  i.e.: 

Section   16  First  of  the  Shipping  Act,   1916 
declares  It  to  be  unlawful  for  any  coDuuon 
carrier  by  water  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to 
any  particular  person,  locality  or  description 
of  traffic  In  any  respect  whatsoever,  or  to 
sxA>]ect    them    to    undue    or    xukreasonable 
pMjudice   or    disadvantage    in   any   respect 
whatsoever.  Section  IS  of  the  Shipping  Act 
directs  the  Commission  to  reject,  caned  or 
modify  any  agreement  submitted  to  It  for 
approval  that  It  Onds.  after  notice  and  hear- 
ing, to  be  unjustly  discriminatory  or  unfair 
between    carriers,    shlppet^    exporters,    Un- 
pwten,  or  ports.  FMC  Agreement  No.  M14- 
!•  would  violate  Section  16  First.  By  limiting 
tbm  number   of   sailings   and   the  carrying 
capacity  of  Class  AA  members,  FMC  A^ee- 
ment  Na  9ai4-19  wUl  restrict  the  avallabll- 
Itf  of  ocean  common  carrier  service  by  plac- 
wig  srtlflclal,  capricious  limits  thereon.  Class 
AA  membeia  will  be  restrained  from  serving 
aB  ports  at  which  a  demand  for  service  oc- 
emn  Eocrely  because  the  number  of  salllnga 
tkey    may    undertake    Is    llaalted    by    FMC 
Agreement  No.  0214-19.  SecUon  AA  members 
vrtll  be  restrained  from  serving  aH  those  who 
ladlcate  a  need  or  desire  for  their  services 
sbice  the  vessel   carrying  capacity  of  Class 
AA  members  is  restricted  by  FMC  Agreememt 
Nkx  M14-19.  These  restrictions  will  unduly 
prefer  those  who  are  able  to  secure  carriage 
by  Class  AA  members  and  will  undxUy  preju- 
dice those  who  are  not  able  to  seciire  such 
carriage,  thereby  forcing  the  latter  to  utl- 
Um  the  higher  cost  Class  A  carrier's  serv- 
ices. Such  a  result  should  not  bo  permitted 
without  a  hearing  on  the  propriety  thereof. 
Section  17  of  the  Shipping  Act,  1916.  for- 
blda  common  carriers  subject  to  the  Act  to 
demand,  charge,  or  collect  a  rate,  far*  or 
diarg*  which  Is  unjustly  prejudicial  to  ex- 
porters of  the  United  States  as  compared  with 
tfaalr  f<»«lgn  competitors.  Section  16  of  the 
aupplng  Act,  1916,  commands  the  Commls- 
■kon  to  reject,  cancel  or  modify  any  agree- 
ment that  It  finds,  after  notice  and  hear- 
lag,  to  be  unjustly  discriminatory  between 
eKporters  from  the  United  States  and  their 
foreign  competitors.  Under  the  auspices  of 
n  grant  of  Commission  approval,  FMC  Agree- 
ment No.  9214-19  would  permit  carriers  to 
opeoly  practice  such  discrimination.  No  Um- 
Matlon  la  placed  upon  the  possibility  of  a 
a|v«n  carrier  operating  as  a  Class  A   (high 
rate)  carrier  In  the  NACFC  while  slmultane- 
oosly  offering  reduced  rates  as  a  Class  AA 
(lower  rate)  carrier  In  the  trade  from  Europe 
to  the  United  SUtes.  By  so  doing,  the  carrier 
would  be  operating  under  color  of  Commls- 
rton  permission  subject  to  a  filed  and  ap- 
proved agreement.  This  matter  deserves  the 
tioser    attention    of    the    Commission    and 
tfiould  be  made  the  subject  of  hearings. 

DlSCVSSIOIT   AND   CONCLUSIONS 

The  Eastern  Bloc  carriers  are,  and  may 
be  expected  to  continue  to  be  instru- 
ments of  the  national  policies  of  thetr 
gOTemments.  For  this  reason,  it  Is  impos- 
sible to  determine  conclusively  what  may 
be  the  competitive  practices  of  those 
carriers  In  the  future,  either  as  members 
of  conferences  or  as  Independents.  How- 
ever, it  Is  a  fact  that,  even  as  some  pro- 
testants  concede.  Soviet  rate  levels  are 
currently  less  disparate  than  In  the  past. 

Vootnotes  at  end  of  doctunent. 
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This  condition  may  well  result  from  In- 
terim actions  by  the  Soviets  showing 
their  good  faith  in  anticipation  of  con- 
ference membership.  However,  it  Is  also 
reasonable  to  conclude  that  if  their  mem- 
bership in  these  conferences  were 
thwarted,  they  would  consider  rate  poli- 
cies and  levels  that  are  feasible  only  for 
carriers  of  non-market  economy  coun- 
trtes. 

Even  a  full  evidentiary  hearing  could  ' 
not  reveal  the  future  Intentions  of  these 
carriers.  TTie  nature  of  this  situation. 
therefore,  requires  something  other  than 
ordinary  commercial  evidence. 

The  factual  materials  submitted  by 
proponents  and  protestants  have  only 
shown  ordinary  commercial  evidence. 
We,  however,  are  obligated  to  explore  all 
sources  of  relevant  evidence  in  order 
properly  to  resolve  this  matter,  which  is 
of  most  serious  concern  to  this  Commis- 
sion, to  U.S.  importers  and  exporters. 
and  to  vessel  operators  in  our  foreign 
cbmmerce.  both  independents  and  con- 
ference members,  both  n.S.  flag  and 
foreign.  This  Commission's  obligation 
extends  in  this  particular  case  to  the 
scrutiny  of  certain  heretofore  unpub- 
Ij^ed  material  from  government  sources 
as  well  as  of  the  most  current  informa- 
tk)n  now  available  from  public  sources, 
not  referred  to  by  protestants  because 
most  of  it  was  not  available  to  them. 
These  sources  are  found  in  the  footnotes 
in  the  appendix  to  this  notice.  We  have 
studied  these  sources  and  have  reached 
the  following  conclusions: 

By  Western  standards,  the  Soviet 
shipping  system  has  been,  up  until  re- 
oently.  inefllcient.*  As  late  as  December 
31,  1974,  the  US.S.R.  had  15  full  con- 
talnerships  in  service  with  a  combined 
capacity  of  3.350  TEU's  and  60,000  DWT. 
the  largest  of  these  vessels  l>eing  a  6.400 
DWT  ship  with  a  speed  of  only  17  knots 
and  a  TEU  capswjity  of  358.*  In  contrast. 
Western  container  fleets  included  in- 
dividual ships  with  space  for  3.000  con- 
tainers and  speeds  as  high  as  33  knots.* 
At  the  end  of  the  five  year  plan  ending 
in  1975,  65  percent  of  Soviet  merchant 
tonnage  was  less  than  10  years  old  but 
there  were  a  number  of  long-standing 
qualitative  deficiencies,  placing  the  So- 
viet fleet  behind  Western  fleets  in  mari- 
time technology.  Because  of  draft  limita- 
tions in  n.S.S.R.  ports,  the  average  size 
of  a  Soviet  ship  was  less  than  half  the 
world  average.  At  a  time  when  the  move- 
ment of  general  cargo  in  scheduled  liner 
service  on  major  routes  like  the  North 
Atlantic  and  the  North  Pacific  was  be- 
coming dominated  by  containerships. 
roll-on/roll-off  (ro/ro)  vessels  and  other 
craft  that  carry  cargo  in  modular  units 
to  minimize  time  In  port,  the  U£.S.R. 
still  relied  heavily  on  conventional  gen- 
eral-purpose dry  cargo  ships  on  which 
general  cargo  is  loaded  piece  by  piece.' 

In  1975,  however,  the  first  Soviet  full 
containership.  suitable  for  trans-Pacific 
or  trans-Atlantic  service  was  delivered. 
This  was  the  East-German  built  Khudo~ 
thnik  Saryan  (13,000  DWT— 774 
TEXTS)  .•  Prom  that  modest  level  of  trade 
penetration,  the  Soviets  have  progressed 


to  such  a  point  that  It  is  expected  that  at 
the  end  of  the  five-year  pian  ending  In 
1980.  the  followbig  increases  in  tonnage 
of  competitlve-tjrpe  container  vessels  are 
expected  over  levels  prevailing  in  1976:' 


Deadweight  tons 

l-rora— 

To- 

Ro/Ro  -.-  

80, 200 
t)S,30<l 

ns,  400 
1!«8,300 

0 

78,400 

Total    

157.500 

568.100 

In  addition  to  the  Saryan  (supra) 
other  new  classes  of  containerships  and 
ro/ro  ships  introduced  or  anticipated  In 
1975  and  after  are: ' 


Class 


Dead-  TEU 

Typ«  weight       eapadty 

toas 


Magnitogorsk- Ho/Ro 

Kapltan  dralrnov..  RVRo 
Stulptor Konenkov.  Ro/Ro 
AkademiW  TupoleT.  Ro/Ro 
Ivan  Skuridin Bo/Ro 


21,000  1.MB 

ao.000  1.00O4- 

11200  774 

4.200  2SS 

4.800  242 


Ro/ro  vessels  ofTer  exi>edltious  handling 
and  carriage  of  wheeled  vehicles  and 
general  cargo  in  trailers  and  can  accom- 
modate containers  and  psdletized  cargo. 
Although  there  Is  some  skepticism  as  to 
the  ability  of  such  ships  to  compete  in 
terms  of  cost  and  port  turnaround  time 
with  the  latest  cellular  containerships  in 
the  movement  of  containerized  cargo, 
modem  Soviet  ro/ro's  will  be  fuUy  com- 
petitive with  Western  ro/ro's.* 

The  current  Soviet  5 -year  plan  for  the 
merchant  fleet  is  designed  to  procure  the 
largest  ro/ro  and  LASH/Seabee  fleet  In 
the  world.  These  vessels  are  uniquely 
suited  for  transporting  cargo  to  regions 
lacking  adequate  port  facilities  and  spe- 
cialized cargo  handling  equipment  It  has 
also  been  observed  that  ro/ro  and  LASH 
ships  are  highly  adaptable  for  the  trans- 
port of  arms  and  materials  to  support 
onshore  military  operations." 

Even  as  of  January,  1977.  however,  the 
Soviets  were  still  serving  the  North  At- 
lantic mostly  with  4  or  5  general  cargo 
ships  which  can  carry  about  368  TEU's 
each  and  one  ro/ro  which  has  the  ca- 
pacity for  774  TEU's."  Polish  Ocean 
Lines,  in  the  same  month  utilized  5 
smaller  vesssels.  4  with  the  capacity  of 
about  310  TEU's  each  and  one  which  can 
carry  about  168  TEITs." 

The  impact  in  the  North  Atlantic 
trades  of  Eastern  Bloc  technologically- 
effective  competition,  therefore,  appears 
to  be  a  year  or  two  hence  when,  it  is  re- 
ported, the  Soviets  will  put  in  four  more 
ro/ros  and  the  Poles  will  begin  operation 
of  five  23 -knot  containerships." 

While  the  future  threat  of  Soviet  dom- 
ination of  foreign  trades  Is  jur  para- 
moimt  concern,  the  importance  of  the 
history  of  the  Soviet  economic  penetra- 
tion in  world  marlcets  and  their  present 
capability  to  so  penetrate  may  not  be 
minimized.  As  of  June  30.  1975,  the 
U.S.S.R.  had  58  separate  International 
cargo  lines,  only  five  of  which  were  afU- 
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lated  with  conferences.'*  From  an  orig- 
inal complement  of  132  ships  operating 
in  these  liner  services  in  1970,  by  June 
1975  the  Soviets  had  increased  their  fleet 
to  316  vessels." 

The  Soviet  fleet's  role  as  a  cross  trader 
has  been  on  the  Increase  since  the  mid- 
1960's.  The  tonnage  of  cross-trade  cargo 
carried  by  it  increased  from  7.5  million 
tons  in  1965  to  15  million  tons  in  1970, 
and  more  than  22  million  in  1974.'* 
Twenty  of  the  58  liner  services  operated 
largely  or  entirely  outside  Soviet  trades 
by  mld-1975."  Of  an  estimated  29,848  re- 
ported voyages  in  1975  for  the  Soviet 
merchant  fleet,  some  10,358  were  made  in 
cross  trades  t  Western  port  to  Western 
port)." 

Soviet  shipping  will  probably  remain  in 
these  cross  trades  because  of  the  uneven 
distribution  of  the  U.SJ5Jl.'s  external 
trade.  The  country  and  commodity  com- 
position of  Soviet  trade  has  ensured  that 
shipping  capacity  is  pushed  toward  cross 
trading.  Such  cross  trading  can  help  to- 
ward capacity  utilization  as  well  as  to- 
ward the  accumulation  of  so-caUed 
"hard"  currency."  We  will  discuss  this 
latter  concern  more  fully  below. 

In  addition,  the  seasonality  of  many 
Soviet  sea  routes,  which  are  blocked  by 
ice  in  winter,  releases  ships  for  use  else- 
where.*" Dep€irtment  of  Commerce  figures 
indicate  that  by  1975  the  Soviets  had  ob- 
tained 13%  of  the  UJS.  North  Atlantic- 
West  Germany  trade,  and  12  percent  of 
the  West  German-UJS.  Atlantic  trade.** 

A  further  factor  which  may  not  be 
ignored  is  the  economic  leverage  of  the 
Soviets  which  is  inherent  in  their  mark- 
eting system.  There  Is  strong  evidence 
that  Soviet  lines  are  heavily  subsidised 
by  their  goiremment  and  that  tbeiriarof- 
tts  are  based  on  cost  coiKepts  completely 
different  from  those  of  the  West.  A  So- 
viet line  does  not  have  to  besir  the  capital 
costs  of  building  ships,  of  securing  loans, 
of  making  provision  for  replacement  or 
allowance  for  depreclaticm  since  the 
trade  ministry  buys  its  ships.  A  Soviet 
line  does  not  have  to  pay  Its  own  insur- 
ance costs;  it  will  bunker  as  much  as  pos- 
sible in  home  ports  where  fuel  costs  are 
one  third  current  world  prices;  and  it 
can  pay  much  lower  wages."  Indeed,  the 
Soviets  themselves  admit  that  they  have 
substantial  ec<»iomic  advantages  which 
result  from  such  lesser  expenses.  T^ey 
also  readily  agree  that  they  have:  a  so- 
cial system  which  provides  that  all  em- 
ployee benefits  be  paid  by  the  Govern- 
ment; constant  fuel  prices;  a  longer  use- 
ful life  for  vessels;  the  absence  of  hull 
and  machinery  insurance  lor  Soviet  ves- 
sels; and  lower  crew  wages.  Indeed,  it  has 
been  conceded  that  the  lower  operating 
expenses  resulting  from  these  and  other 
ecoDomlc  advantages  over  Western  car- 
riers permit  lower  ocean  cargo  rates.** 

This  lower  threshold  for  proHtablhty. 
in  the  Western  sense  of  the  word.  Indeed 
makes  plausible  lower  freight  rates  by 
which  the  Soviets  may  attract  cargo.  ^ 
the  long  run,  this  gatl^ng  of  cargo 
would  result  in  greater  profitability  based 
on  sheer  Tcdinne  than  could  be  achieved 
be  a  competitor  who  is  hampered  by  c<Mn- 

Footnotes  at  end  <tf  document. 


mercial  pricing  and  profit  controls  that 
may  make  the  carrier  unable  to  compete 
effectively  on  a  cost  basis." 

More  carog  for  the  Soviets  in  the  cross 
trades,  however  obtained,  generates  for- 
eign currencies,  which  are  now  at  a  prem- 
ium in  the  Soviet  Uhlon.*  Foreign  ex- 
change earnings  became  a  major  criter- 
ion of  maritime  success  and  a  yardstick 
for  bonus  payments  commencing  in  1960. 
An  elaborate  system  of  boooses  and 
above-plan  performance  for  ships  in- 
volved in  foreign  trading  shows  the  strict 
control  over  foreign  exchange  expendi- 
ture. Under  that  system,  a  certatin  per- 
centage of  foreign  currency  saved  by  each 
vessel  is  distributed  among  the  crew,  and 
foreign  exchange  earnings  are  marked 
up  before  assessing  the  overall  profit- 
ability of  a  shipping  operation.  The  im- 
portance of  this  gathering  of  taniga 
currency  is  enhanced  by  rigorous  adher- 
ence to  other  currency -savings  strata- 
gems such  as  bunkoing  to  the  greatest 
extent  possible  in  Soviet  ports,  restrict- 
ing erewB'  foreign  spending  allowances, 
delaying  most  repairs  tor  the  home  pmt, 
and  dispensing  with  forei^i  pilots  wher- 
ever possible.**  This  Soviet  emphasis  on 
shipping  as  a  prime  earner  of  foreign 
currency  likely  heralds  more  aggressive 
expansion  into  the  major  Western  liner 
trades  such  as  the  North  Atlantic"  This 
likelihood  is  even  more  dramatic  when 
it  is  noted  that  the  U.S.SJi.'s  Hard  Cur- 
rency Trade  Deficit  went  from  $911  mil- 
lion in  1974,"  to  15  billion  in  1976." 

Soviet  freedom  trotn  the  normal  com- 
mercial disciplines  of  a  market  economy, 
and  their  desire  to  obtain  cargo  whkh 
generates  hard  foreign  curraicy,  have 
thus  enabled  them  to  undercut  the  rates 
of  Weston  steamship  op^ators  by  an 
admitted  10  to  20  parcent,  even  when 
operating  ctmventional  vessel  service  CHi 
key  trade  routes  such  as  the  North  At- 
lanUc.*"  The  UJSJBJL  subsldlzattoi  of  Its 
merchant  marine  also  enahtes  tt  to  of- 
fer cut  rates  to  Third  World  countries 
in  order  to  reduce  the  developing  coun- 
tries' dependence  on  the  Westam  indus- 
trialized nations  for  maritime  transport- 
ation.** When  the  sophisticatiOD  of  the 
Soviet  competitive  ships  increases,  the  in- 
centive to  penetrate  lucrative  trades  will 
become  much  more  pressing.*' 

"nie  level  of  disparity  between  Soviet 
and  c<mference  rates  is.  of  course,  open 
to  dispute  depending  on  how  the  study 
is  made.  Protestant  NAABI  contends  that 
a  recent  compariscm  of  coolertnce  rates 
for  the  major  moving  commodities  in 
the  trade  with  those  filed  by  state-owned 
operators  in  the  N<ffth  Atlantic  "reveal 
no  unusual,  or  excessive,  differentials." 
On  the  other  hand,  a  Commission  staff 
study  of  rates  during  the  laiiie  period 
shows  that  Soviet  rates  average  wdl  be- 
low conference  rates — ^In  some  cases  21 
to  36  percent  lower — indlcattng  a  Soviet 
capability  to  impose  "unusual"  or  "ex- 
cessive" differentials.  The  reUablUty  of 
such  studies,  of  course,  depends  upon  the 
selection  of  commodities,  the  comgitc&- 
tlon  of  differing  commodity  deaertiitiaDS, 
and  the  timing  of  the  compailaan.  If  the 
compariscm  is  made  at  tlie  time  of  the 
Eastern  Bloc  carrier's  reduction  in  rates 


rather  than  when  the  conference  was 
forced  to  reduce  its  rates  to  meet  that 
new  competttjcm.  one  result  will  be 
shown.  If  the  comparlsoc  is  made  later, 
the  variation  will  likely  have  changed. 

Whatever  the  current  differentials — 
even  were  there  none — their  relative  im- 
portance pales  when  compared  to  the 
potential  threat  of  the  Eastern  Bloc 
countries  which  results  from  organiza- 
tion, historical  operatiCMi  in  these  and 
other  trades,  ability  to  compete,  and  an- 
nounced plans  and  policies.  No  commer- 
cially profit-motivated  independent  car- 
rier can  wield  the  power  svailable  to  the 
Soviets.  By  a  twin  pohcy  of  severe  rate 
cutting  and  control  over  the  transport 
of  their  own  national  cargoes,  the  So- 
viets could  present  profound  problems 
for  Western  lines  hlstarically  operating 
in  the  major  liner  trades,  especially  il 
aided  by  opportunistic  shippers.**  Chaos 
would  result  were  such  an  event  to  oc- 
cur because  of  further  trade  deteriora- 
tion in  the  North  Atlantic.  Under  such 
circumstances  the  Soviet  carriers  could 
attract  the  more  lucrative  higher  rated 
cargoes  leaving  to  the  Western  lines  only 
the  lower  paying  traffic.  No  Weston  car- 
rier would  permit  such  an  act  without 
struggling  to  maintain  its  market  share. 
The  Western  carriov'  attempts  to  sur- 
vive would  result  undoubtedly  in  a  vi- 
cious rate  war.  However,  it  is  also  clear 
that  the  survival  for  any  length  of  time 
for  commercially  profit-motivated  West- 
em  carriers  would  be  dubious  at  best." 

In  the  words  ot  the  National  Ocean 
Policy  Study  Staff,  recently  released : 

The  Soviet  Union  has  managed  to  com- 
pete wltJh  the  Weetem  maritime  nations  by 
cutting  shipping  ratas  of  ttielr  Oovemment- 
owned  merchant  fleet  to  welt  Xxiaw  tite  mini- 
mum offered  by  tbe  Western  shipping  oom- 
panies.  This  has  enabled  the  Soviet  Union 
to  enhance  their  contacts  vlth  the  devel- 
oping ooiuitrlea  and  reduce  the  Third  World 
countries'  dependence  upon  the  Wntern 
shipping  industry." 

As  a  result  of  all  thesd  concerns,  it  is 
the  (H>inlon  of  this  Commlssloa  that  a 
feasible,  commercially-sound  resolution 
of  these  threats  is  advisable  now.  With- 
out this  sort  of  commercial  solution,  the 
industry  will  be  hard-pressed  to  deal 
with  the  probable  ecmdltlons  of  the 
future. 

The  present  Shipping  Act  machinery', 
(such  as  section  18(b)(5).  dealing  with 
unfair  rate  levds)  requires  in  most  situa- 
tions a  protracted  hearing  before  a  rate 
can  be  found  imreaaonable.  Proposed 
legislation,  such  as  HJl.  14564.  intro- 
duced in  the  Second  Sessioa  of  the  94th 
Congress,  while  designed  to  correct  some 
of  these  probtams.  would.  In  our  optni<Hi. 
not  be  as  effective  as  having  the  rates 
and  services  coatnDed  under  a  volun- 
tary, approved  sectton  16  arrangement. 
Furthermme.  actlMi  under  that  propoeal. 
tn  all  probabiUty.  would  noi  be  feasible 
until  after  a  full  evideDtlary  hearing. 

These  are  changhig  times.  We  are  not 
required  to  wear  UlnderB  restricted 
either  liy  experlcsice  tn  tUnes  past  or  by 
prior  dedskms  which  ware  issued  within 
the  atmosphere  then  existing.  Further- 
more, we  think  it  to  be  In  the  public 
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interest  to  encourage  and  approve  a 
modus  Vivendi  by  the  operators  In  the 
trades  arrived  at  by  the  give  cuid  tiJce  of 
ttie  market  place  and  conmiercial  reali- 
ties rather  than  to  utilize,  for  example, 
section  19  of  the  Merchant  Marine  Act, 
1920  (46  U.S.C.  876)  to  impose  impedi- 
ments on  the  access  by  state-controlled 
common  carriers  to  our  trades  with  the 
consequent  hazard  of  govemment-to- 
govemment  confrontation  of  major 
world  powers. 

Approval  of  the  agreements  now  before 
us  presents  what  may  be  a  timely  oppor- 
tunity to  avoid  commercially  detrimental 
and  unacceptable  conditions  before  they 
happen.  With  voluntary  Soviet  partici- 
pation in  the  conference  system  in  the 
North  Atlantic  trades,  this  solution  is,  in 
our  (pinion,  preferable  to  protracted 
proceedings,  court  actions,  govemment- 
to-govemment  confrontation,  or  legisla- 
tion after  the  fact. 

Tlie  Soviet  experience  with  confer- 
ences would  be  a  crucial  element  in  allo- 
CBticHi  of  their  future  toinage  to  world 
Uner  routes.  As  has  been  the  case  in 
other  trades,  the  Soviets,  now  becoming 
established  in  this  trade,  may  be  ready 
to  join  a  conference."  The  advantages  to 
than  would  be  a  voice  in  formulating 
policy  and  in  developing  rate  structures." 
The  Chairman  of  this  Commission  did 
obtain  the  commitment  of  the  Soviet 
Ministry  of  Merchant  Marine  that  it 
would  use  its  good  offices  to  have  Soviet 
Lines  actively  pursue  conference  mem- 
bership in  major  U.S.  trades.  TTie  ap- 
inroval  of  these  amendments  which  are 
tailored  to  fit  the  peculiar  circumstances 
of  tfte  present  developmental  stage  of  the 
Soviet  fleet,  would  provide  an  opportu- 
nity for  the  Soviet  lines  to  honor  this 
oommitment  by  becoming  conference 
members,  albeit  Class  AA.  Moreover, 
there  is  every  indication  that  they  intend 
to  join  the  conferences  if  these  amend- 
ments are  approved. 

The  importance  of  tills  system  as  out- 
lined above  cannot  be  doubted.  However, 
one  protestant,  OMC,  is  of  the  opinion 
that  the  system  is,  of  itself,  violative  of 
sections  16  and  17  of  the  Shipping  Act, 
1916.  OMC  misconceives  the  system  envi- 
sioned by   the  A/AA   amended   agree- 
ments. The  Soviets  are  not,  thereby,  re- 
stricted from  carrying  or  port  access  in 
any  way.  The  system  simply  requires  that 
tf  the  Soviets  only  carry  so- much  cargo, 
etc.  thereby  qualifying  as  Class  AA  mem- 
bers, they  may  charge  a  separate  and  re- 
duced rate  commensurate  with  that  lim- 
ited service  capability.  If,  on  the  other 
hand,  the  Soviet's  capacity  and  service 
capability  increase  to  "A"  levels,  they 
will  no  longer  be  permitted  a  reduced 
rate  structure  but  will  become  full  mem- 
bers   of    the    Conference,    required   to 
charge  the  same  rates  and  to  compete 
only  on  service,  not  on  rates.  Viewed  in 
this  light,  these  prc^sosals  cannot  be  seen 
to  result  in  any  violations  of  sections  16 
or  n  as  alleged  by  OMC.  These  proposals 
merely  protect  the  stabllty  of  a  trade  by 
allowing  the  voluntary,  self-<regulatlon 
ot  the  Soviets  imder  the  Conference 
umbrella. 

Footnotes  at  end  of  document. 
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If  these  agreements  are  approved, 
other  protestants  express  fear  t^at  this 
Commission  will  hereafter  approve  a  dual 
rate  contract  system  for  use  In  these 
trades  and  thereby,  so  they  assert,  effec- 
tively foreclose  opportunity  of  non-con- 
ference operators  to  survive  and  provide 
rate  competiton  in  these  trades.  We  can- 
not predict  what  reactions  the  Commis- 
sion may  have  if  request  is  made  for  dual 
rate  contract  system  authority,  but  we 
can  confidently  state  that  it  will,  within 
its  sound  judgment,  rule  upon  any  such 
requests  within  the  guidelines  of  sections 
14b  and  15,  Shipping  Act,  1916.  In  fact, 
however,  independent  operators  exist  in 
most  if  not  all  our  foreign  commerce 
trades,  even  those  where  these  confer- 
ence tying  contracts  exist. 

We  are  concerned,  however,  that  non- 
commercially-profit  motivated  inde- 
pendents are  more  capable  of  engaging  in 
unbridled  and  disruptive  competition 
with  conference  lines  than  are  Western, 
commercially  profit-motivated  independ- 
eaits.  For  this  reason,  we  agree  in  princi- 
pae  with  the  following  UNCTAD  resolu- 
tion adopted  on  ^ril  6,  1974  "  which  was 
not  objected  to  in  the  United  States  posi- 
tton:  '" 

Non-conference  shipping  lines  competing 
with  a  conference  should  adhere  to  the  prin- 
ciple of  fair  competition  on  a  commercial 
basis. 

We  believe  that  the  A/AA  agreements 
here  are  the  best  accommodation  of  this 
policy,  considering  the  fact  that  Eastern 
Bloc  carriers  are  not  motivated  on  a 
truly  commercial  basis  as  we  have  come 
1r»  understand  the  term. 

This  type  of  conference  agreement  ap- 
pears to  be  the  only  type  that  the  East- 
em  Bloc  carriers  will  enter  into  in  these 
trades.  As  we  noted  earlier,  no  evidenti- 
ary hearing  would  shed  light  on  their 
future  intention.  Further,  without  our 
approval  of  these  agreements  there  looms 
the  risk  of  a  destructive  rate  war,  as  real 
and  as  serious  as  any  situation  which 
occasioned  the  Shipping  Act,  1916,  and 
which  section  15  was  designed  to  prevent. 

Thus,  there  is  a  particularly  persuasive 
and  valid  regulatory  purpose  to  be  served 
by  their  approval.  For  this  reason,  and 
because  our  ultimate  disposition  of  these 
agreements  will  depend  upon  the  fore- 
going considerations,  not  heretofore  di^ 
rectly^dressed  by  the  protestants  here- 
in, MS  believe  due  process  dictates  that 
we  allow  any  interested  party  an  oppor- 
tunity to  address  such  considerations. 
To  that  end,  we  are  inviting  interested 
parties  to  submit  affidavits  and  memo- 
randa of  law  on  the  matters  discussed 
above,  i.e;,  the  capability  of  the  Eastern 
Bloc  fleets  to  charge  rates  well  below 
those  which  can  be  charged  by  Western 
conmiercially-proflt  motivated  carriers, 
the  disposition  toward  and  possibiUty  of 
those  fleets  talcing  such  actions  in  the 
future,  and  the  potential  of  these  agree- 
ments to  inhibit  the  risk  of  such  rate 
wars. 

Any  person  wishing  to  submit  affi- 
davits or  memoranda,  addressing  the 
above-described  issues,  must  do  so  on  or 
before  the  close  of  business  February  IJ , 
1977. 
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Therefore,  it  is  ordered.  That  a  copy  of 
this  Notice  be  published  in  the  Federal 
Register. 

By  the  Commission,  January  14,  1977." 

FRANCIS    C.    HURNEY, 

Secretary. 
Appendix 
footnotes 

1  The  A  AA  amendment  of  the  North  At. 
lantio  French  Atlantic  Freight  Conference, 
Agreement  No.  7770-13,  has  been  withdrawn. 

'  Lambert  Brothers  Shipping  Ltd.  "Russian 
Shipping:  Background  Data  and  Analyses," 
May,  1976.  p.  Hi. 

•William  Carr,  "Soviet  Shipping  Strength 
and  its  Employment"  in  "Soviet  Oceans  De- 
velopment," Committee  Print  of  the  U.S. 
Committee  on  Commerce  and  National  Ocean 
Policy  Study.  Pursuant  to  3.  Res.  222,  94th 
Congress,  2nd  Session,  October,  1976,  avail- 
able to  the  public  on  January  6,  1977;  p.  334. 

» Id.,  p.  334. 

6  Id.,  p.  331. 

•  Id.,  p.  342. 

'Seatrade,  "Soviet  Shipping,"  February, 
1976,  p.  7,  Indicating  the  source  to  be  "Mor- 
flot,  Moscow." 

'WUliam  Carr,  supra,  p.  342  and  Lloyd's 
Register. 

» Id.,  p.  342. 

"National  Ocean  Policy  Study  Staff, 
"Summary:  Soviet  Ocean  Development,"  in 
supra  note  3,  p.  4. 

"  Journal  of  Commerce,  January  13,  1977, 
Sailing  card  No.  24  and  Uoyd's  Register.  The 
DeKabnst,  Walter  Ulbricht,  Polessk,  and 
Primorsk  are  all  about  12,000  dwt.  In  No- 
vember, 1976,  the  one  ro/ro  jdlocated  to  this 
trade  was  the  Magnitogorsk  (1368  TEUs) 
but  the  only  ro/ro  advertised  in  January, 
1977  was  the  Skulptor  Konenkov  (774 
TEtfs).Id. 

"Journal  of  Commerce,  January  13,  1977, 

SaUing  card  No.  9  and  Lloyd's  Register.  The 

General     Stanislaw    Poplawski,    Francissek 

Zubrzycki,  Bronislaw  Lachowicz  and  Mieczy- 

slaw  Kalinowski  are  all  about  10,110  dwt  and 

the  Rom^in  Pazinaki  is  about  5606  dwt.  Id. 

"  Seatrade,  supra,  p.  7. 

"  William  Carr.  supra,  p.  337. 

^  Lambert  Brothers  Shipping  Ltd.,  supra, 

p.  13. 

"  William  Carr.  supra,  p.  336. 

"Id.,  p.  336. 

"Lambert  Brothers  Shipping  Ltd.,  supra, 
p.  23. 

"  Seatrade.  supra,  p.  16. 

»Id.,  p.  16.  '( 

« Id.,  p.  7. 

s"  Id.,  pp.  5-7. 

aid.,  p.  15. 

"Lambert  Brothers  Shipping  Ltd..  supra, 
p.  15. 

=^  Id,  p.  15. 

»  Seatrade,  supra,  p.  15. 

"Id.,  p.  11. 

» "Vneshnala  Torgovlia  SSSR,  1975" 
("Foreign  Trade  USSR,"  1976),  pp.  9-13  and 
passim. 

»U.S.  Government  estimate  based  on 
U.S.SJEI.  Trade  Statistics.  Morgan  Guaranty 
Trust  Company  of  New  York's  "World  Fi- 
nancial Markets,"  December,  1976,  p.  6.  es- 
ttnxates  the  external  debt  of  the  U.S.S.R.  at 
end  of  1975,  at  »12,500,000.000. 

» Lambert  Brothers  Shipping  Ltd.,  supra, 
p.  14. 

»i  National  Ocean  Policy  Study  Staff,  supra. 
p,  7. 

«  William  Cart,  supra,  p.  337. 

»  Seatrade,  supra,  p.  3. 

"  Id.,  pp.  7-9. 

"National  Ocean  Policy  Study  Staff, 
supra,  p.  3. 

"Seatrade.  supra,  p.  9.  The  Soviets  are 
full  members  of  over  a  dozen  conferences. 
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and  party  to  varlouB  rate  agreementB,  though 
tliey  hJive  been  Imb  vlUlng  to  Join  than 
East  German  or  FoUah  Lines,  Id. 

^  Id.,  p.  11. 

■*  "United  Nations  Conference  of  Plenipo- 
tentiaries on  a  Code  of  Conduct  for  Liner 
Conferences,"  Volume  n.  (Flikal  Act),  July 
1975,  Annex  to  Resolution  1.  p.  22. 

^Closing  Statement  of  UJ5.  Delegation, 
April  7,  1974. 

*°  Chairman  Bakke  has  recused  hiir.s^elf 
from  consideration  of  this  matter. 

[VR  Doc.77-1726  Filed  1-18-77; 8: 46  am] 

FEDERAL  POWER  COMMISSION 
PRIVACY  ACT  OF  1974 

New  or  Intended  Routine  Uses  of  Informa- 
tion in  Existing  Systems  of  Records 

Tlie  Privacy  Act  of  1974,  Publ.  L.  No. 
83-579  (88  Stat.  1896),  requires  that 
each  agency  publish  at  least  annually 
a  notice  of  the  existence  and  character 
of  each  "system  of  records,"  as  defined 
In  5  UJS.C.  552a(a)  (5) ,  which  the  agency 
maintAin.s.  5  U.S.C.  552a(e)(4).  The 
Federal  Power  Commission  has  published 
such  notice  in  the  Fesksal  Register  at 
40  FR  39353  (August  27,  1975).  40  IS 
41984  (September  9,  1975),  40  FR  45118 
(September  30.  1975),  40  FR  52806  (No- 
vember 12,  1975),  41  FR  9010  (March  2, 
1976)  and  41  FR  38932  (September  13, 
1976) . 

Pursuant  to  5  U.S.C.  552a<e)  (ID,  sec- 
tion 309  of  the  Federal  Power  Act,  as 
amended  (49  Stat.  858-859;  16  U.S.C. 
825h) ,  and  section  16  of  the  Natural  Oas 
Act,  as  amended  (52  Stat.  830;  15  U.S.C. 
717o),  notice  is  hereby  given  that  the 
Federal  Power  Commission  proposes  the 
adoption  of  new  or  intended  uses  of  In- 
formation in  existing  record  systems 
which  have  been  published  tn  the  Fed- 
eral Registers  cited  above. 

The  Privacy  Act  re<iuires  that  the 
Agency  publish  in  the  Federal  Register 
annually  a  notice  of  the  existence  and 
character  of  the  system  of  records,  which 
notice  ^all  Include,  in  part,  "each  rou- 
tine use  of  the  records  contained  tai  the 
syst«n,  including  the  categories  oi  users 
and  the  purpose  of  such  use;"  (5  UJS.C. 
552a<e)(4)).  Further,  the  CtHnmis- 
sion's  Rules  require  the  noUce  contain, 
at  a  minimum,  the  categories  ot  redpl- 
ents  for  each  proposed  routine  use  (18 
CFR  3b.3(c)(5)).  In  accordance  there- 
with, the  Agency  puUlshed  in  ibe  Fkd- 
eku.  Register,  on  S^tember  13,  1976, 
(41  FR  38932)  its  required  annual  notice 
of  the  existence  and  character  ol  its  sys- 
tems of  records.  Included  In  that  zwtioe 
fa  System  of  Records  FPC-20,  "Pay  and- 
Rdated  Records  (Payroll,  Travel,  At- 
tendance. Leave)— PPC"  (41  FR  38941). 
Routine  Use  j.,  thereunder,  states  (page 
38941) : 

J.  To  report  to  unemployment  compensa- 
tion agencies  or  boarda  groes  wages  and 
separation  Information  for  unemployment 
compensation. 

"Hie  Notice  invited  comments  pw^lnent 
to  proposed  systons  of  records  pursuant 
to  the  requirements  cited.  Infra. 

Chi  October  13.  1976,  ttie  Commlssi(m 
received  a  comment  from  the  UJ5.  De- 


partment of  Labor.  lAwrence  E.  Weath- 
erford,  Jr.,  Administrator,  Unemidaar- 
ment  Insurance  Sendee,  suggesting  that 
In  accordance  with  the  Unanjdosrment 
Compensation  for  Fedotd  Bnployeee 
Program  (5  UJS.C.  8506) ,  Routine  Use  J. 
be  changed  to  Include  a  specific  refer- 
ence to  the  U.S.  Department  of  Labor 
and  State  employment  security  agencies. 
In  response  to  this  request,  the  FPC  Of- 
fice of  the  Comptroller  further  suggested 
that  "District  of  Columbia"  be  incor- 
porated, in  addition  to  the  Labor  sug- 
gestions, in  Routine  Use  i.  in  order  to 
further  specify  the  uses  to  which  these 
records  shall  be  put  and  the  recipients 
of  such  requests  for  use. 

Accordingly,  the  Federal  Power  C' 
mission  hereby  gives  notice  of  the  addi- 
tion of  the  following  new  routine  use  to 
the  FPC  record  systems  20  entitled,  "Pay 
and  Pay-Related  Records  (PayroD. 
Travel,  Attendance.  Leave) — PPC"  (41 
FR  38941  >. 

J.  Tto  respond  to  requests  from  State,  Dis- 
trict of  Columbia  employment  security  agen- 
cies, and  the  U.S.  Departmmt  of  Labor  for 
employment,  wage,  and  separation  date  of 
former  employees,  to  determine  eligibility 
for  unemployment  compensation. 

The  categories  of  records  maintained 
in  the  affected  systems  and  the  authori- 
ties authorizing  the  maintenance  of  the 
information  contained  in  Uiese  systems 
are  set  forth  in  the  appropriate  Federal 
Registers  cited  above. 

Any  interested  person  may  submit  to 
the  Federal  Power  Commission.  Wash- 
ington, D.C.  20426,  on  or  before  Febru- 
ary 18,  1977,  comments  or  suggestions, 
in  writing,  concerning  all  or  part  of  the 
notice  proposed  herein.  Submittals  will 
be  placed  in  the  Commission's  public 
files  and  will  be  available  for  public  In- 
spection at  the  Commission's  Office  of 
Public  Informaticm,  Washington.  D.C. 
20426,  dining  regular  business  hours.  The 
Commission  win  consider  all  mch  sub- 
mittals before  acting  on  the  matters  pro- 
posed herein.  An  original  and  14  con- 
formed copies  should  be  filed  with  the 
Secretary  of  the  Commission.  Submittals 
to  the  Commission  should  Indicate  the 
name  and  mftiUng  address  at  the  perscHi 
filing  the  c(Mnments  or  suggestions. 

^The  Secretary  shall  cause  iHYxnpt  pub- 
lication of  this  notice  to  be  made  bi  the 
PteERAL  Register. 

By  direction  of  the  Commission. 

Ken-weth  F.  Plukb, 
Secretory. 

[FR  Doc  77-1712  Piled  l-18-77;8:46  am] 

FEDERAL  PREVAIUNG  RATE 
ADVISORY  COMMITTEE 

COMMITTEE  MEETINGS 

Pursuant  to  the  provisions  of  section 
10  <^  Pub.  L.  92-463,  effective  January  5, 
1973,  notice  is  hereby  given  that  meet- 
ings of  the  Federal  Prevailing  Rate  Ad- 
visory Onnmlttee  will  be  held  on : 

Thursday,  February  3,  1977. 
Thursday,  February  10,  1977 


Thurad&y,  February  17,  1977. 
Thursday,  February  M.  1»77. 

Tlie  meetings  win  convene  at  10  ajn. 
and  will  be  held  In  Room  &A06A.  Civil 
Service  C^ommlsslon  Building,  1900  E 
Street,  NW.,  Washington.  D.C. 

Tlie  committee's  primary  responsibil- 
ity is  to  study  the  prevailing  rate  sys- 
tem and  from  time  to  time  advise  the 
Ci\il  Service  Commission  thereon. 

At  these  scheduled  meetings,  the  com- 
mittee will  consider  proposed  plans  for 
implementation  of  Pub.  L.  92-392.  which 
law  establishes  pay  systems  for  Federal 
prevailing  rate  employees. 

The  meetings  will  be  closed  to  the  pub- 
lic on  the  basis  of  a  detenninatton  under 
.-ection  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and  5 
U.S.C..  section  552(b)  (2),  that  the  clos- 
ing is  necessary  In  order  to  provide  the 
members  with  the  opportimlty  to  ad- 
vance proposals  and  counter-proposals 
in  meaningful  debate  on  issues  related 
solely  to  the  Federal  Wage  System  with 
the  view  toward  ultimately  formulating 
advisory  policy  recbmmendatlons  for  the 
consideration  of  the  Civil  Service  Com- 
mission. 

However,  members  of  the  pubUc  who 
wish  to  do  so.  are  Invited  to  submit  ma- 
terial In  writing  to  the  Chairman  con- 
cerning matters  felt  to  be  deserving  of 
the  committee's  attention.  Additional  in- 
formation concerning  these  meetings 
may  be  obtained  by  eontaettng  the  chair- 
man. Federal  Prevailing  Rate'  Advisory 
Committee,  Room  1338  1900  E  Street. 
NW.,  Washington.  D.C.  20415. 

David  T.  Roaolet, 
Chairman,  Federal  PrevaiUng 
RtUe  Adxjisory  Committee 

January  14, 1977. 

IPBDOC.T7-1734 Filed  1-18-77:8:45  am] 

FEDERAL  RESERVE  SYSTEM 

CONOtTtON  OF  STATE  MEMBER  BANKS 

Call  for  Report 

Pursuant  to  section  9  of  the  Federal 
Reserve  Act,  as  amended  (12  UJS.C.  324) , 
and  to  section  7(a)  (3)  of  the  Federal  De- 
posit Insurance  Act.  as  amended  (12 
UJS.C.  I8i7(a)(3)),  the  Board  of  Gov- 
ernors of  the  Federal  Reaerve  Syst»n, 
effective  January  20,  1977.  has  Issued  a 
call  to  each  insured  State  bank  that  is  a 
m«nber  of  the  Federal  Reserve  System  to 
make  a  Report  of  Condition  as  of  the 
close  of  business  December  31,  1976 
Pursuant  to  section  7(a)  (3>  of  the  Fed- 
eral Deposit  Insurance  Act,  as  amended 
(12  U.S.C.  1817(a)(3)),  each  insured 
State  bank  that  is  a  member  of  the  Fed- 
eral Reserve  Syston  is  required  to  make 
a  Report  of  Condltlcm  as  of  the  close  of 
business  December  31,  1976.  TtozX  date 
has  been  selected  for  the  Report  of  Con- 
dition by  the  Chalnnan  of  the  Board  of 
Directors  of  the  Federal  Deposit  Insur- 
ance Citorporatlon,  the  Comptroller  of  the 
Currency,  and  the  Chalnnan  of  the 
Board  of  CSovemors  of  the  Federal  Re- 
serve System.  Ilie  Report  of  Condition 
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should  be  filed  with  the  Federal  R€ser\e 
Bank  of  the  district  wherein  the  bank  is 
located,  within  ten  days  after  notice  that 
such  report  shall  be  made:  Provided, 
Tlwt  if  such  reporting  date  is  a  non- 
business day  for  any  bank,  the  preceding 
ousine&s  day  shall  be  it.s  reporting  date. 

Each  insured  State  bank  that  is  a 
member  of  the  Federal  Reserve  System. 
except  a  bank  in  the  District  of  Colum- 
bia, shall  make  its  original  Report  of 
Condition  on  Federal  Reserve  Form 
105_Call  No.  222  '  and  shall  send  the 
same  to  the  Federal  Reser\'e  Bank  of  the 
district  wherein  the  bank  is  located  and 
shall  send  a  signed  and  attested  copy 
tlKreof  to  the  Federal  Deposit  Insurance 
Corporation.  The  original  and  copy  of 
tlK  Report  of  Condition  shall  be  pre- 
pared in  accordance  with  "Instructions 
for  the  Preparation  of  Reports  of  Condi- 
tion by  State  Member  Banks  of  the  Fed- 
entl  Reserve  System,"  dated  March. 
1976.' 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  14,  1977. 

Stephen  S.  Gardner. 
Vice  Chairman.  Board  of  Governors 
of  the  Federal  Reserve  System. 

(FR  Doc.77-1838  PUed  1-18-77,8:45  ain| 

FEDERAL  TRADE  COMMISSION 

[PUe  No.  742-32621 

RICHARD  D.  JONES  MORTGAGE  SERVICE, 
INC.,  ET  AL. 

Consent  Agreement  With  Analysis  To  Aid 
Public  Comment 

Pursuant  to  section  6(f)  of  the  Fed- 
eral Trade  Commission  Act.  38  Stat.  721, 
15  U.S.C.  46  and  §  2.34  of  the  Commis- 
sion's rules  of  practice  (16  CFR  2.34.  40 
P.R.  15236,  AprU  4.  1975) .  notice  is  here- 
by given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and  pro- 
visionally accepted  by  the  Commission, 
has  been  placed  on  the  public  record  for 
a  poiod  of  sbcty  (60)  days.  Public  com- 
ment Is  invited  on  or  before  March  18, 
1*77.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
«t  its  principal  office  in  accordance  with 
I  4.9(b)  (14)  of  the  Commissions'  rules 
of  practice  (16  CFR  4.9(b)  (14),  40  F.R. 
15236,  April  4.  1975).  Comments  should 
be  directed  to : 

Office  of  the  Secretary,  Federal  Trade  Com- 
mission, 6th  Street  and  Pennsylvania  Ave- 
nue, N.W.,  Washington.  D.C.  20580. 

[File  No.  742-32621 
Richard  D,   Jones.  Mortgage   Service.    Inc 

Ft   AL 

lAGREEMENT    CONTAININO   CONSENT    ORDER    TO 
CEASE    AND    DESIST 

In  the  matter  of  Richard  D.  Joues.  Mort- 
gage Services.  Inc.,  a  corporation,  and 
Richard  D.  Jones,  Individually  'and  a.s  an 
officer  of  said  corporation. 


'Piled  as  part  of  the  original  document. 


NOTICES 

the  Federal  Trade  Commission  having 
initiated  an  Investigation  of  certain  acts  and 
practices  of  Richard  D.  Jones  Mortgages  Serv- 
iceB,  Inc..  a  corporation,  and  Richard  D. 
Jones,  Individually  and  as  an  officer  of  said 
corporation,  and  It  now  appearing  that 
Richard  D.  Jones  Mortgage  Services,  Inc..  a 
corporation,  and  Richard  D.  Jones,  indivi- 
dually and  as  an  officer  of  said  corporation, 
hereinafter  sometimes  referred  to  as  proposed 
respondents,  are  willing  to  eiiter  Into  an 
agreement  containing  an  order  to  cease  and 
desi-st  from  the  use  of  the  acts  and  practices 
being  investigated: 

It  Is  hereby  agreed  by  and  between  Ricliard 
D.  Jones  Mortgage  Services.  Inc.,  a  corpora- 
tion, by  its  duly  authorized  officer,  and 
Richard  D.  Jones,  Individually  and  as  av. 
officer  of  said  corporation,  and  their  attorney, 
and  coimsel  for  the  Federal  Trade  Commis- 
sion that: 

1.  Proposed  respondent  Richard  D.  Jones 
Mortgage  Services,  Inc.  Is  a  corporation 
organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia, with  its  office  and  principal  place  of 
business  located  at  8580  La  Mesa  Boulevard, 
La  Mesa.  California  92041. 

Proposed  respondent  Richard  D.  Jones  is 
an  officer  of  said  corporation.  He  formulates, 
directs  and  controls  the  policies,  acts  and 
practices  of  said  corporation  and  his  address 
is  the  same  as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
Jurisdictional  facts  set  forth  in  the  draft  of 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the  Cominis- 
sion's  decision  contain  a  statement  of  find- 
ings of  fact  and  conclusions  of  law;  and 

(c)  All  rights  to  seek  Judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this  agree- 
ment. 

4.  This  agreement  shall  not  become  a  part 
of  the  official  record  of  the  proceeding  unless 
and  untu  it  is  accepted  by  the  Commission. 
If  this  agreement  Is  accepted  by  the  Com- 
mission it,  together  with  the  draft  of  com- 
pttalnt  contemplated  thereby,  will  be  placed 
an  the  public  record  for  a  period  of  sixty  (60) 
days  and  information  In  respect  thereto  pub- 
licly released;  and  such  acceptance  may  be 
withdrawn  by  the  Commission  If  comments 
or  views  submitted  to  the  Commission  dis- 
close facts  or  considerations  which  indicate 
ttiat  the  order  contained  In  the  agreement  Is 
inappropriate,  Improper,  or  Inadequate. 

5.  This  agreement  Is  for  settlement  pur- 
poses only  and  does  not  constitute  an  admis- 
sion by  proposed  respondents  that  the  law 
Itas  been  violated  as  alleged  In  the  draft  ot 
«omplalnt  here  attached. 

6.  This  agreement  contemplates  that,  if  it 
te  accepted  by  the  Commission,  and  if  such 
acceptance  is  not  subsequently  withdrawn 
by  the  Commission  pursuant  to  the  provi- 
sions of  §  2.34  of  the  Commissions  rules. 
the  Commission  may,  without  further  no- 
tice to  proposed  respondents,  (1)  issue  its 
eomplalnt  corresponding  In  form  and  sub- 
stance with  the  draft  of  complaint  here  at- 
tached and  It's  decision  containing  the  fol- 
lowing order  to  cease  and  desist  in  dispo- 
sition of  the  proceeding,  and  (2)  make  infor- 
mation public  m  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist  shaU 
have  the  same  force  and  effect  and  may  be 
altered,  modified  or  set  aside  in  the  same 
manner  and  within  the  same  time  provided 
by  statute  for  other  orders.  The  order  shall 
become  final  upon  service.  Mailing  of  the 
complaint  and  decision  containing  the 
Bgreed-to  order  to  proposed  respondents'  ad- 
dress as  stated  In  this  agreement  shall  con- 
stitute service.  Proposed  respondents  waive 


Riiy  ri^iht  tliey  may  have  to  any  other  man- 
ner of  service.  The  complaint  may  be  used 
In  construing  the  terms  of  the  order,  and  no 
agreement,  understanding,  representation, 
or  interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read  the  pro- 
posed complaint  and  order  contemplated 
liereby.  and  they  understand  that  once  the 
order  has  been  issued,  they  will  be  required 
to  file  one  or  more  con-ipliance  reports  show- 
Jng  tb.at  ihev  have  fully  complied  with  the 
order,  and  that  they  may  be  liable  for  a 
civil  penalty  in  the  amount  provided  by  law 
J  >r  each  \iolatioii  of  the  order  after  it  be- 
come-, final 

Order 

It  is  ordered,  That  respondents  Rich- 
sard  D.  Jones  Mortgage  Services,  Inc..  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Richard  D.  Jones, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents'  agents, 
representatives  and  employees,  dh-ectly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  any  extension  or  arrangement  for 
the  extension  of  consumer  credit,  as 
"consumer  credit"  is  defined  in  Regula- 
tion Z  (12  CFR  Part  226)  of  the  imple- 
menting regulation  of  the  Truth  in  Lend- 
ing Act  (15  U.S.C.  sections  1601-1665 
(1970),  as  amended,  15  U.S.C.  sections 
1601-1665(3),  (Supp.  rV,  1974)),  do 
forthwith  cease  and  desist  from: 

1.  Failing  to  make  the  disclosures  re- 
quired by  §  226.8  of  Regulation  Z  clearly, 
conspicuously  and  in  a  meaningful  se- 
quence, as  required  by  §  226.6(a)  of  Reg- 
ulation Z. 

2.  Failing  to  include  in  the  finance 
charge  the  service,  transaction,  activity 
or  carrying  charges,  loan  fees,  points, 
finder's  fees  and  similar  charges  as  re- 
quired by  §  226.4(a)  of  Regulation  Z. 

3.  Failing  to  include  in  the  finance 
charge  fees  for  title  examination,  ab- 
stract of  title,  title  insurance,  prepara- 
tion of  deeds,  settlement  statements, 
other  documents,  appraisal  fees  and 
credit  reports,  in  excess  of  reasonable 
amounts,  as  required  by  §  226.4(e)  of 
Regulation  Z. 

4.  Failing  to  print  the  terms  "annual 
percentage  rate"  and  "finance  charge" 
more  conspicuously  than  other  required 
terminology,  as  required  by  §  226.6(a)  of 
Regulation  Z. 

5.  Disclosing  additional  information  or 
explanation  stated,  utilized  or  so  placed 
so  as  to  mislead  or  confuse  the  customer 
or  to  contradict,  obscure  or  detract  at- 
tention from  the  information  required 
to  be  disclosed  by  §  226.8  of  Regulation 
Z,  including,  but  not  limited  to,  setting 
forth  any  rate  of  interest  or  annual  per- 
centage rate  in  percentage  terms  which 
is  not  the  true  annual  percentage  rate 
required  to  be  disclosed  by  Regulation  Z 
and  this  order,  as  required  by  §  226.6(c) 
of  Regulation  Z. 

6.  Falling  to  preserve,  for  two  years, 
evidence  of  compliance  with  the  disclosure 
requirements  of  Regulation  Z.  other  than 
the  advertising  requirements  under  S  226.10, 
as  required  by  S  226.6(1)  of  RegulaUon  Z. 

7.  Palling  to  make  the  disclosures  required 
by  §  226  8  of  Regulation  Z  on  either  (1)  the 
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note  or  Instrument  evidencing  the  obliga- 
tion on  the  awne  side  ot  the  page  and 
above  or  adjacent  to  the  place  for  the  oue- 
tomer's  signature;  or  (2)  on  one  side  ot  a 
separate  statement  which  Identifies  the 
transactkMi,  as  required  by  { 226.8(a)  of 
Regulation  Z. 

8.  FaiUng  to  disclose  the  annual  percent- 
age rate  accurately  to  the  nearest  quarter 
of  one  percent,  computed  in  accordance 
with  i  226.6  of  Regulation  Z,  using  the  term 
"annual  percentage  rate,"  as  required  by 
§  226.8(b)  (3)  of  Regulation  Z. 

9.  Piling  to  disclose  tiie  due  dates  or  pe- 
riods of  pajnnent  scheduled  to  repay  indebt- 
edness, as  required  by  {  226.8(b)  (3)  of  Reg- 
ulation Z. 

10.  Falling,  In  arranging  for  the  extension 
of  credit  loans  secured  by  other  than  a  first 
lien  or  equivalent  security  Interest  on  a 
dweUlng  made  to  finance  the  purchase  of 
that  dwelling,  to  dlscloee  the  sum  of  aU  pay- 
ments and  falling  to  use  the  term  "total  of 
pajrments"  to  describe  said  sum,  as  required 
by  {226.8(b)(3)   of  Regulation  Z. 

11.  FaUing,  In  transactions  where  a  pay- 
ment is  more  than  twice  the  amount  ol  an 
otherwise  regularly  scheduled  equal  pay- 
ment, to  Identify  the  amount  of  such  pay- 
ment by  using  the  term  'Tsalloon  payment," 
as  required  by  5  226.8(b)(3)  of  Regulation 
Z. 

12.  FaUing  to  disclose  the  amount,  or 
method  of  computing  the  amount,  of  any 
default,  delinquency  or  similar  charges  pay- 
able In  the  event  of  late  payments,  as  re- 
quired by  i  226.8(b)  (4)   of  Regulation  Z. 

13.  FaUing  to  describe  the  penalty  charge 
that  may  be  Imposed  by  the  creditor  or  his 
assignee  for  prepayment  of  the  principal  of 
the  obligation  with  an  explanation  of  the 
method  of  computing  such  penalty  and  the 
conditions  under  which  it  may  be  imposed, 
as  required  by  |  226.8(b)  (6)  of  Regulation  Z. 

14.  Falling  to  identify  the  method  of  com- 
puting any  unearned  portion  of  the  finance 
charge  in  the  event  of  prepayment  at  the 
obligation  and  a  statement  of  the  amount 
or  method  of  computation  of  any  charge 
that  may  be  deducted  from  the  amount  of 
any  rebate  of  such  unearned  finance  charge 
that  will  be  credited  to  the  obligation  or  re- 
funded to  the  customer,  as  required  bv 
i  226.8(b)  (7)  of  Regulation  Z. 

15.  FaUing  to  Identify  the  amount  of  the 
credit  which  will  be  paid  to  the  customer  or 
for  his  account  or  to  another  person  on  his 
behalf.  Including  all  charges,  individually 
itemized,  which  are  Included  In  the  amount 
of  the  credit  extended  but  which  are  not  part 
of  the  finance  charge,  using  the  term 
"amount  financed,"  as  required  by  §  226.8 
(d)(1)  of  Regulation  Z, 

16.  FaUing  to  disclose,  except  in  the  case 
of  a  loan  secured  by  a  first  lien  or  equivalent 
security  Interest  on  a  dwelling  and  made  to 
finance  the  purchase  of  that  dwelling,  the 
total  amount  of  the  finance  charge,  using  the 
term  "finance  charge,"  as  required  by  §  226.8 
(d)  (3)  of  Regulation  Z. 

17.  Failing,  In  the  case  of  a  transaction  in 
which  a  seciirlty  Interest  Is  or  will  be  retained 
or  acquired  In  any  real  property  which  Is  used 
or  expected  to  be  tised  as  the  principal  resi- 
dence of  the  customer,  except  In  the  case  of 
the  creation,  retention  or  assumption  of  a 
first  lien  or  equivalent  security  Interest,  as 
set  forth  In  i  226.9(g)  of  Regulation  Z,  to: 

a.  Disclose  that  the  customer  has  a  right 
to  rescind  the  trainssctlon  by  midnight  of  the 
third  business  day  following  the  transaction, 
as  required  by  i  226.9  of  Regulation  Z;  and 

b.  Furnish  the  customer  with  two  copies  of 
the  notice  set  forth  at  i  226.9(b)  of  Regula- 


tion Z.  as  required  by  I  326.9(b)  of  Regula- 
tion Z;  and 

e.  Set  forth,  along  with  the  notice  con- 
templated and  required  by  S  226.9(b) 
of  Regulation  Z,  S  226.9(d)  of  Regula- 
tion Z.  as  required  by  {  226.9(b)  of  Reg- 
ulation Z;  and 

d.  Dday  xierfonnance  of  respondents' 
obligations  under  contract  until  the  re- 
scission period  has  expired,  as  required 
by   §  226.9(c)    of  Regulation  Z. 

18.  Failing  in  any  consumer  credit 
transaction  to  make  all  disclosures  deter- 
mined in  accordance  with  §§  226.4  and 
226.5  of  Regulation  Z  at  the  time  and 
in  the  manner,  form,  Eind  amount  re- 
quired by  |§  226.6,  226.8,  and  226.9  of 
Regulation  Z. 

It  is  further  ordered.  That  respond- 
ents deliver  a  c<H>y  of  this  order  to  eease 
and  desist  to  £l11  present  and  future  per- 
sonnel of  respondents  engaged  in  the 
consummation  of  any  extension  of  con- 
sumer credit  or  in  any  aspect  of  prepara- 
tion, creation  or  placing  of  advertising, 
and  that  respondents  secure  a  signed 
statement  acicnowledging  receipt  of  said 
order  from  each  such  person. 

It  is  further  ordered.  That  respondents 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporate  respondent,  such  as 
dissolution,  assignment  or  sale,  resulting 
in  the  emergence  of  a  successor  corpor- 
ation, the  creation  or  dissolution  of  sub- 
sidiaries, or  any  other  change  in  the  cor- 
poration which  may  affect  compliance 
obligations  arising  out  of  the  order. 

It  is  further  ordered.  That  the  respondents 
herein  shall  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file  with  the 
Commission  a  report.  In  writing,  setting  forth 
in  detaU  the  manner  and  form  in  which  they 
have  compiled  with  this  order. 

It  i»  further  ordered.  That  the  Individual 
respondent  named  herein  shall  promptly 
notify  the  Commission  of  each  change  In 
his  business  or  employment  status,  including 
discontinuance  of  his  present  business  or 
employment,  and  each  affiliation  with  a  new 
business  or  employment  for  a  period  of  ten 
years  following  the  effective  date  of  this  or- 
der. Such  notice  shall  include  the  address 
of  the  business  or  employment  with  which,, 
respondent  Is  newly  affiliated  and  a  descrip- 
tion of  the  business  or  employment  as  well 
as  a  description  of  the  respondent's  duties 
and  responsibilities  in  that  business  or  em- 
plovment. 

[FUe  No.  742  32621 

Richard  D.   Jones  Mortgage   Services.   Inc. 

analysis  of  proposed  consent  order  to  ato 
public  comment 

The  Federal  Trade  Commission  has  ac- 
cepted an  agreement  to  a  proposed  .consent 
order  from  Richard  D.  Jc^es  Mortgage  Serv- 
ices, Inc.  and  Richard  D.  Jones. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by  inter- 
ested persons.  Comments  received  during 
this  period  wiU  become  part  of  the  public 
record.  After  slzty  (60)  days,  the  OcMnmis- 
slon  wiU  again  review  the  agreement  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the  agree- 
ment or  make  final  the  agreement's  proposed 
order. 


Respondent  Richard  D.  Jones  Iilortgage 
Services.  Inc.  Is  a  California  oorporatlon  en- 
gaged in  the  arranging  of  oonenmer  loan 
transactions  between  private  investors  and 
individual  borrowers.  Re^Mndent  Richard 
D.  Jones  is  the  President  of  the  ccHporate 
resjxtndent.  The  complaint  aUeges  that  in 
connection  with  the  arrangement  of  con- 
sumer credit,  respondents  have  faUed  to 
make  the  required  truth  In  lending  disclo- 
sures to  consumer  borrowers  as  mandated 
by  Regulation  Z,  the  implementing  regula- 
tion of  the  Truth  in  Lending  Act.  In  addi- 
tion, respondents  have  faUed  to  make  com- 
plete disclosures  of  the  right  of  rescission  to 
eligible  consumers,  and  have  faUed  to  retain 
evidence  of  compliance  with  truth  in  lend- 
ing as  required  by  Regulation  Z. 

The  consent  order  In  this  matter  requires 
Richard  D.  Jones  Mortgage  Services,  Inc.  and 
Richard  D.  Jones  to  commence  compliance 
with  the  disclosure  requirements  of  the 
Truth  In  Lending  Act.  The  order  also  re- 
quires respondents  to  file  a  report  with  the 
Commission  setting  forth  the  manner  and 
form  in  which  they  have  complied  with  the 
order.  Respondents  are  further  required  to 
retain  evidence  of  compliance  with  truth  in 
lending  for  a  period  of  two  years  following 
each  transaction. 

The  order  Is  generaUy  designed  to  enable 
consumers  to  evaluate  more  accurately  the 
terms  and  conditions  of  loan  transactions 
arranged  by  the  respondents. 

The  purpose  of  this  analysis  Is  to  facilitate 
public  coroiment  on  the  proposed  order  and 
It  is  not  Intended  to  constitute  an  official 
interpretation  of  the  agi-eement  and  pro- 
posed order  or  to  modify  in  any  way  their 
terms 

John  P.  I>ugan. 
Acting  Secretary. 

|FR  Doo  77-1678  PUed  1-18-77:8:46  am] 

GENERAL  ACCOUNTING  OFFICE 

REGULATORY  REPORTS  REVIEW 

Receipt  of  Report  Proposal 

The  following  request  for  clearance  of 
report  intended  for  use  in  collecting  in- 
formatlcm  from  the  public  was  received 
by  the  Regulatory  Reports  Review 
Staff,  GAO,  on  January  10,  1977.  See 
44  U.S.C.  3512  (c)  and  (d).  The  purpose 
of  publishing  this  notice  in  the  Fed- 
eral Register  is  to  inform  the  public 
of  such  receipt. 

The  notice  includes  the  title  of  the 
request  received ;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of  in- 
formation; the  agency  form  number,  if 
applicable;  and  the  frequency  with  which 
the  information  is  proposed  to  be 
collected. 

Written  comments  on  the  proposed 
SBC  request  are  invited  from  all  inter- 
ested persons,  organizations,  public  inter- 
est groups,  and  affected  businesses.  Be- 
cause of  the  limited  amount  of  time  GAO 
has  to  review  the  proposed  request,  com- 
ments <  in  triplicate)  must  be  received  on 
or  before  February  7, 1977,  and  should  be 
addressed  to  Mr.  John  M.  Lovelady, 
Regulatory  Reports  Review,  United 
States  General  Accounting  Office,  Room 
5033,  441  G  Street,  NW,  Washington, 
DC.  20548. 
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Further  Information  may  be  obtained 
from  Patsy  J.  Stuart  of  the  Regulatory 
Reports  Review  Staff.  202-275-3532. 

Securities  and  Exchange  Commission 

SBC  requests  clearance  of  a  revision  to 
Form  R-31.  Value  and  Volume  of  Sales 
on  U.S.  Stock  Exchange.  Form  R-31  Is 
iBed  In  the  collection  of  Market  Value 
and 'Volume  of  Sales  on  all  U.S.  Stock 
Exchanges.  The  fonn  has  been  revised  so 
tliat  Bond  Market  Value  and  Volume  is 
no  longer  reported  by  the  exchanges.  Po- 
tential respondents  are  the  10  U.S.  Stock 
Exchanges  and  reporting  burden  is  10 
minutes  per  monthly  report. 

Norman  P.  Heyl, 
Regulatory  Reports  Review  Officer. 
IFE  Doc.77-1767  Piled  1-18-77:8:45  am] 

DEPARTMErfT   OF   HEALTH. 
EDUCATION.  AND  WELFARE 

Center  for  Disease  Control 

BENDIX  CORP.  COAL  MINE  DUST 
PERSONAL  SAMPLER  UNITS 

'  R«vocation  of  Certificates  of  Approval 

Pursuant  to  notice  published  in  the 
I^OBKAL  Register  (41  FR  52103).  a  pub- 
lic hearing  was  held  by  the  National  In- 
etttute  for  Occupational  Safety  and 
Health  on  December  13.  1976,  to  receive 
relevant  evidence  concerning  wheither 
certificates  of  approval  TC-74-018.  TC- 
7t-019.  TC-74-020,  TC-74-021,  and  TC- 
74-022,  Issued  to  the  Bendix  Corporation 
lor  its  coal  mine  dust  personal  sampler 
imlts  should  be  revoked  for  cause  under 
30  CFR  74.1 1  on  the  ground  that  the  cap- 
sules required  to  be  used  with  such  units 
pioduce  unreliable  and  inaccurate  meas- 
urements of  dust  concentrations. 

The  evidence  introduced  by  the  Gov- 
emment  showed  that  substantial  num- 
hmn  of  capsules  used  in  the  Boidlx  Cor- 
pMWtton  sampler  units  spontaneously 
Caln  In  e^^pess  of  0.1  milligram  in  weight 
alter  weighing  by  Bendix  and  prior  to 
use  in  the  sampler  vmtt,  with  the  result 
thai  determinations  of  dust  concentra- 
tions using  the  Bendix  units  could  be 
greater  than  the  actual  concentrations, 
^1B^  that  measurements  obtained  by  such 
units  were  therefore  unrellaWe.  More- 
over, as  a  result,  operators  of  oocd  mines 
which  are,  in  fact,  in  compliance  with 
the  Federal  standard  for  resplrable  dust, 
would  be  subject  to  citation  and  penalty 
for  non-compliance  under  the  Federal 
Ooal  Mine  Health  and  Safety  Act  on  the 
basis  of  inaccurate  results. 

The  Bendix  Corporation  did  not  dis- 
pote  the  Government's  evidence.  Bendix, 
however,  presented  extensive  evidence 
utilch  related  to  the  identification  of.  and 
corrective  action  to  eliminate,  the  causes 
wblch  it  believes  resulted  in  the  capsule 
'nelght  gains  observed  by  the  Govern- 
ment. The  corrective  actions  proposed  to 
be  taken  by  the  Bendix  Corporation. 
lM>wever.  are  of  such  scope  and  extent 
tkat  substantial  retestlng  and  reevalua- 
tk>n  under  30  CFR  Part  74  is  required. 

In  view  of  the  evidence  that  the  ac- 
caracy  of  the  samples  obtained  by  the 
units  using  the  Bendix  capsules  is  not 


NOTIGES 

predictable,  I  find  that  under  30  CFR 
74.11.  cause  exists  on  the  stated  groimd 
for  the  revocation  of  the  certificates  of 
approvaL  Therefore,  notice  is  given  that 
certificates  of  approvals,  numbers  TC- 
74-018,  TC-74-019.  TC-74-020,  TC-74- 
021.  and  TC-74-022,  Issued  to  the  Bendix 
Corporation  coal-  mine  dust  personal 
sampler  units  are  hereby  revok^l,  effec- 
tive on  January  19, 1977. 

Dated:  January  12. 1977. 

John  F.  Finklea, 
Director,  National  Institute  for 
Occupational  Safety  and  Health. 

|FR  Doc.77-1680  Piled  l-18-77;8:45  am] 


Health  Resources  Administration 

NATIONAL  ADVISORY  COUNCIL  ON 
HEALTH   PROFESSIONS   EDUCATION 

I  Rechartering 

'  Pursuant  to  the  Federal  Advisory  Com- 
mittee Act,  Pub.  L.  92-463,  (5  U.S.C.  Ap- 
pendix I) .  the  Health  Resources  Admin- 
istration announces  the  rechartering  by 
the  Secretary,  HEW,  on  Etecember  23, 
lp76,  of  the  following  advisory  Council: 

Termination 
'  Council  date 

National  Advisory  Council  on     Continuing. 
Health  F^ofesslons  Educa- 
tion. 

Authority  for  this  Council  is  continu- 
ing. Section  14  of  the  Federal  Advisory 
Committee  Act  shall  not  apply  with  re- 
spect to  the  filing  of  future  Council 
diarters. 

Dated:  January  13, 1977. 

Clifford  Allen, 
Acting  Associate  Administrator  for 
Operations  and  Management. 

IFR  Doc.77-1681  FUed  1-18-77;  8: 45  am] 


Health  Services  Administration 

COMPREHENSIVE  HEALTH  SERVICES 
PROJECTS 

i  Delegation  of  Authority 

Notice  Is  hereby  given  that  the  follow- 
ing delegations  have  been  made  under 
section  401  of  the  Econcunlc  Opp<N-tunity 
Act  of  1964.  as  amended  by  section  7  of 
Pub.  L.  93-644,  providing  for  Compre- 
hensive Health  Services  Projects: 

1.  Delegation  from  the  Secretary  of 
the  Assistant  Secretary  for  Health,  with 
the  authority  to  redelegate.  of  all  au- 
thorities vested  in  the  Secretary  of 
Health.  Education,  and  Welfare  by  Sec- 
tion 401  of  the  Economic  Opportunity 
Act  with  the  exception  of  authority  to 
issue  regulations. 

2.  Delegation  from  the  Assistant  Sec- 
retary for  Health  to  the  Regional  Health 
Admlnlstartors.  with  authority  to  redele- 
gate. of  authority  under  section  401  of 
the  Economic  Opportunity  Act  for  grants 
wtihin  their  respective  regions,  other 
than  for  grants  national  or  multi-re- 
gional in  scope. 

3.  Delegation  from  the  Assistant  Sec- 
retary for  Health  to  the  Administrator, 


Health  Services  Administration,  with 
authority  to  redelegate,  of  aU  authorities 
of  the  Assistant  Secretary  for  Health 
under  Section  401  of  the  Economic  Op- 
portunity Act  except  those  specifically 
delegated  to  the  Regional  Health  Admin- 
istrators. 

The  above  delegations  were  effective 
on  December  30,  1976. 

Dated:  January  10,  1977. 

John  Ottina, 
Assistant  Secretary  for 
Administration  and  Management. 

[FR  Doc.77-1689  PUed  l-lS-77;8:45  am] 


NATIONAL  ADVISORY  COUNCIL  ON 
HEALTH    MANPOWER  SHORTAGE  AREAS 

Rechartering 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463.  (5  U.S.C. 
Appendix  I),  the  Health  Services  Ad- 
ministration announces  the  rechartering 
by  the  Secretary.  HEW.  on  December  23. 
1976,  of  the  following  advisory  Council: 

I  TermiTiation 

'  Council  Date 

National  Advisory  Council  on     Continuing. 
Health  Manpower  Shortage 
Areas. 

The  Authority  for  this  Council  expires 
on  September  30.  1977.  At  that  time  the 
Oouncil  will  be  rechartered  and  renamed 
the  National  Advisory  Council  on  the  Na- 
tional Health  Service  Corps. 

Dated:  January  13. 1977. 

AsTHint  Schwartz, 
Acting  Associate  Administrator 
for  Management. 

[PR  Doc.77-1679  Piled  l-lS-77;8:46  ami 


Office  of  Education 
NATIONAL  ADVISORY  COUNCIL  ON   EX- 
TENSION AND  CONTINUING  EDUCATION 
PutHic  Meeting 

Notice  Is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act,  Pub.  L. 
92-463  that  a  meeting  of  the  Executive 
Committee  of  the  National  Advisory 
CoimcU  on  Extension  and  Continuing 
Education  will  he  held  on  January  31, 
1977  in  the  Council  office  at  425  13th 
Street,  NW.,  Suite  529.  Washington,  D.C. 
The  meeting  on  January  31  will  begin  at 
9:00  a.m.  and  adjourn  at  4:30  pjiu 

The  National  Advisory  Council  on  Ex- 
tension and  Continuing  Education  is  au- 
thorized under  Pub.  L.  89-329.  The  Coim- 
cU is  directed  to  advise  the  Commissioner 
of  Education  in  the  preparation  of  gen- 
eral regulations  and  with  respect  to  pol- 
icy matters  arising  in  the  administration 
of  Title  I.  and  to  repwrt  annually  to  the 
President  on  the  administration  and  ef- 
fectiveness of  all  federally  supported 
extension  and  contintdng  education  pro- 
grams, including  community  service 
programs. 

The  meeting  of  the  Executive  Commit- 
tee will  be  open  to  the  public,  but  because 
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of  the  limited  space  available  in  the 
Council  ofiace,  anyone  wishing  to  attend 
the  meeting  should  Inform  the  Council's 
staff  office  (376-8888)  no  later  than  Jan- 
uary 24.  1977.  The  purpose  of  the  meet- 
ing is  to  review  the  content  and  recom- 
mendations of  the  Council's  eleventh  an- 
nual report. 

All  records  of  Coimcil  proceedings  are 
available  for  public  Inspection  at  the 
Council's  staff  office,  located  in  Suite  529, 
425  Thirteenth  Street,  NW.,  Washington, 
D.C. 

Dated:  January  14,  1977. 

James  A.  Turman, 
Executive  Director. 

IFR  Doc.77-1720  Filed  l-18-77r8:45  am] 


NATIONAL  ADVISORY  COUNCIL  ON 
INDIAN  EDUCATION 

Meeting  Correction 

In  the  Federal  Register  of  January  12, 
1977,  at  page  2541  (FR  Doc.  77-1032) ,  the 
National  Advisory  Coimcil  on  Indian  Ed- 
ucation published  a  notice  of  its  forth- 
coming meetings.  The  c(mtact  person  and 
address  should  be  changed  to  read  as 
follows: 

For  further  Information  contact: 

Stuart  T.  Tonemah.  Acting  Executive  Direc- 
tor. OfSce  of  National  Advisory  Council  on 
Indian  Education,  42S  13th  Street,  N.W., 
Boom  826,  Washington,  D.C.  20004  (202- 
376-8882) . 

DEPARTMENT  OF  HOUSING  AND 
URBAN   DEVELOPMENT 

Federal  Disaster  Assistance 
Administration 

[Docket  No.  Nfd-386;  PDAA-3017  EM] 

MISSOURI 
Emergency  Declaration;  Amendment 
Notice  of  em^^ency  for  the  State  of 
Missouri  dated  September  24.  1976.  and 
amended  on  Novemtter  9.  1976.  is  hereby 
further  amended  to  include  the  following 
counties  among  those  coimties  deter- 
mined to  have  been  adversely  affected  by 
the  catastroirtie  declared  an  emergency 
by  the  President  in  his  declaration  of 
September  24,  1976: 


The  Counties  of; 

Boone 

Miller 

Camden 

Pettis 

Crawford 

Phelps 

Dent 

Pulaski 

Hickory 

The  purpose  of  this  designation  is  to  pro- 
vide emergency  livestock  feed  assistance 
only  in  the  aforementioned  affected  areas 
effective  the  date  of  this  amended  Notice. 
Dated:  January  12.  1977. 

Thomas  P.  Dunne, 
AdTninistrator,  Federal 
Disaster  Assistance  Administration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
'  14.701,  Disaster  Assistance.) 

[PR  Doc.77-1715  PHed  1-18-77:8:45  ami 


I  Docket  No  NPD-387;  PDAA-3018-EM1 

VIRGINIA 

Emergency  Declaration;  Aniendment 

Notice  of  emergency  for  the  State  of 
Virginia  dated  October  15.  1976.  and 
amended  on  November  30.  1976.  is  here- 
by further  amended  to  include  the  fol- 
lowing counties  among  those  counties 
determined  to  have  been  adversely  af- 
fected by  the  catastrophe  declared  an 
emergency  by  the  President  In  his  decla- 
ration of  October  15,   1976: 

The  Counties  of : 

Amelia  Halifax 

Amherst  Henry 

Appomattox  Lunenburg 

Bedford  Mecklenburg 

Brunswick  Nottoway 

CampbeU  Patrick 

Charlotte  Pittsylvania 

Cumberlaixl  Powhattan 

Franklin  Prince  Edward 

The  purpose  of  this  designati(Xi  is  to 
provide  emergency  livestock  feed  asslst- 
cmce  only  in  the  aforemaitioned  af- 
fected areas  effective  the  date  of  this 
amended  Notice. 

Dated:  January  7, 1977. 

Thomas  P.  Dunne, 
Administrator,  Federal 
Disaster  Assistance  Administration, 
(Catalog  of  Federal  Domestic  Assistance  No. 
14.701,  Disaster  Assistance.) 

[FR  Doc.77-1716  PUed  l-18-77;8:45  am] 

INTERNATIONAL  TRADE 
COMMISSION 

ITA-20S-2) 

CERTAIN  ALLOY  TOOL  STEEL 

Investigation  and  Hearing 

Investigation  instituted.  F\>llowing  re- 
ceipt on  December  7,  1976,  of  a  request 
from  The  Special  Representative  for 
Trade  Negotiations,  pursuant  to  section 
203(1)  (2)  of  the  Trade  Act  of  1974  and 
section  5(a)  of  Executive  Order  11846 
of  March  27,  1975,  the  United  States  In- 
ternational Trade  Commission  on  Jan- 
uary 12,  1977,  instituted  an  investigation 
imder  section  203(1)  (2)  for  the  purpose 
of  advising  the  President  as  to  the  prob- 
able economic  effect  on  the  domestic  in- 
dustry concerned  if  the  relief  provided 
by  Proclamation  4445  of  June  11,  1976,  as 
modified  by  Proclamation  4477  of  No- 
vember 16,  1976,  wore  to  be  terminated 
in  part  by  excluding  from  the  quantita- 
tive restrictions  imposed  thereby  the  al- 
loy tool  steel  covered  by  item  923.25  of 
the  Appendix  to  the  Tariff  Schedules  of 
the  United  States.  The  letter  fr<Mn  The 
Special  Trade  Representative  requesting 
the  investigation  is  attached  hereto  and 
made  a  part  thereof. 

Public  hearing.  A  public  hearing  in 
connection  with  this  investigation  will  be 
held  in  the  Commission's  Hearing  Room, 
United  States  International  Trade  Com- 
mission Building,  701  E  Street  NW.. 
Washington,  D.C,  beginning  at  10  ajn., 
e.s.t.,  on  Tuesday,  January  25,  1977.  All 
interested  parties  will  be  given  an  oppor- 
tunity to  be  present,  to  produce  evidence, 
and  to  be  heard  at  such  hearing.  Re- 


quests to  appear  at  the  public  heanni; 
should  be  received  by  the  Secretary  of 
the  Commission  at  his  office  in  Wasli- 
Ington,  D.C,  not  later  than  noon.  Frid*iy 
January  21,  1977. 

Issued;  January  14, 1977. 
By  order  of  the  Commission. 

Kenneth  R.  Mason. 
Secretari/ 
The  Special  Representattvi;  fob 
Trade  Negotiations 

Deab  Mr.  Chaxruam:  The  President,  on 
June  11,  1876,  acted  to  provide  Import  re- 
lief to  UJS.  producers  of  stainless  steel  and 
alloy  tool  steel,  pursuant  to  section  202  of 
the  Trad©  Act  of  1974.  For  this  purpose. 
Presidential  Proclamation  4449  inserted  new 
provisions  in  the  Appendix  to  the  Tariff 
Schedules  of  the  United  States  (TSUS)  im- 
posing temporary  quantitative  Umltations 
on  Imports  x>f  such  steel  under  new  Items, 
923.20  through  923.24. 

Subsequent  to  the  Issuance  of  that  proc- 
lamation It  was  ascertained  that  certain 
alloy  tool  steel  covered  by  the  quantitative 
limitations  under  item  923.24  had  not  either 
consistently  or  substantlaUy  been  historically 
reported  In  Import  statlstlce  m  alloy  tool 
steel  prior  to  June  14,  1970.  Therefore,  the 
statistics  used  as  a  basis  for  establishing  thp 
quantitative  limitations  for  aUoy  tool  steel 
were  inaccurate,  and  the  quota  quantity  pro- 
Tlded  for  that  category  was  substantially 
understated. 

To  provide  a  temporary  alleviation  of  the 
Immediate  problem  which  this  created.  1 
directed  that  c«rtaln  changes  be  made  In  the 
provisions  of  the  Appendix  to  the  TSUS 
which  govern  the  quantitative  limitations 
Subsequently,  In  order  to  provide  appro- 
priate quantitative  limitations  in  accordance 
with  the  statutory  requirements.  Proclam.*- 
tion  4477  modified  the  restrictions  by  delet- 
ing item  923.24  and  Including  aUoy  tool  steel 
formerly  provided  for  in  item  928.24  In  two 
new  Items  923.2B  and  923.36,  and  proclaim- 
ing separate  quantitative  limitations  for  im- 
ports Included  In  each  of  the  new  items. 

Pxu-suant  to  section  203(1)  (2)  of  the 
Trade  Act  of  1974  and  section  0(a)  of  Execu- 
tive Order  11846  of  March  27,  1976,  I  reques; 
that  the  Commission  advise  the  Preside  n; 
of  its  judgment  as  to  the  probable  economir 
effect  on  the  domestic  Industry  concerned  if 
the  relief  provided  by  Proclamation  4445.  as 
modified  by  Proclamation  4447,  were  to  be 
terminated  In  part  by  excluding  from  the 
quantitative  restrictions  imposed  thereby 
the  alloy  tool  steel  covered  by  item  923.25. 

We  understand  that  part  of  the  informa- 
tion on  relevant  Imports  of  steel  required  for 
the  Commission's  advice  must  be  obtained 
from  entry  documents  (record  copy  of  Cus- 
toms form  7501,  commercial  and  special  in- 
voices, and  all  other  accompanying  papers  j 
retained  by  the  U.S.  Customs  Service  at  the 
ports  through  which  the  merchandise  hs^ 
been  and  is  being  entered.  I  therefore  have 
requested  the  Treasury  Department  to  make 
these  entry  documents  avaUable  to  the  Com- 
mi.ssion  promptly.  It  is  understood  that  the 
Commission  wiU  notify  the  Department  of 
the  specific  entries  (month,  year,  entry 
number,  and  port)  of  which  It  has  knowl- 
edge from  its  analysis  of  statistical  docu- 
ments. 

Sincerely, 

FsEDERicx  B.  Dent. 
Hon.  Wnx  E.  Leonard. 
Chairman, 

VS.  International  Trade  Commission. 
701  M  Street  NW.. 
WashingUm,  D.C.  20438. 

[PR  ttoc  77-1737 Piled  l-l»-77;8:4«  am] 
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GOVERNMENT  IN  THE  SUNSHINE 

Deletion  of  Agenda  Items 
At  its  meeting  of  January  14,  1977.  the 
United  States  International  Trade  Oom- 
mission,  acting  on  the  auCherlty  of  19 
UiS.C.  1335  and  In  conformity  with  pro- 
posed 19  CFR  201.38.  voted  to  delete  the 
foUowlng  items  from  Its  agenda  for  the 
meeting  of  January  14. 1977: 

4.  Brleflng  by  Uie  Btaff  on  sugar  (In v.  TA- 
201-16) : 

5.  Musbrooma  (TA-201-17)— consideration 
of  draft  determination  (see  action  jacket  GC- 
7©-182); 

7.  Any  other  Items  left  over  from  previous 
agenda. 

Commissioners  Minchew.  Parker, 
Leonard.  Moore,  Bedell,  and  Ablondl 
voted  by  imanlmous  consent  that  Com- 
mission business  requires  the  change  in 
subject  matter  by  deletion  of  these 
agenda  Items,  affirmed  that  no  earlier 
announcement  of  the  deletion  of  these 
agenda  items  was  possible,  and  directed 
the  issuance  of  this  notice  at  the  earliest 
practicable  time. 

Issued:  January  14. 1977. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 
Secretarv. 

IFR  Doc.77-1735  FUed  l-18-77;8:45  ami 


GOVERNMENT  IN  THE  SUNSHINE 
Modification  of  Agenda  Item 
At  Its  meeting  of  January  14, 1977,  the 
Untted  States  Intematlcmal  Trade  Com- 
yniari/vn,  acting  on  the  authority  of  19 
V&C.  1335  In  conformity  with  proposed 
19  CFR  201.38.  voted  to  modify  item  Na 
9  oC  its  agenda  for  the  meeting  of  Janu- 
aiy  17, 1977,  as  follows: 

«.  Footwear  (Inv.  TA-aol-18)— reconsld- 
•ratton  of  determination  and  considera- 
tion <rf  draft  determlnatloa  pntiovaXj  clr- 
culued  In  acUon  Jacket  OC-76-ie3. 

C*mmlssloners  Minchew.  Parker, 
LieoBM^.  Bedell,  and  Ablondl  voted  by 
tmanlmous  consent,  that  Commlssloa 
business  requires  the  change  In  subject 
matter  by  modification  of  this  agenda 
Item,  afOrmed  that  no  earlier  announce- 
meai  of  the  modification  to  this  agenda 
was  possible,  and  directed  the  ls.sniance 
of  this  notice  at  the  earliest  practicable 
time.  (Commissioner  Moore  was  not 
present  for  the  vote.) 

mued:  January  14. 1977. 

By  Mder  ot  the  Commission. 

Kennxth  R.  Mason. 
Secretanf. 

(IS  Doe.77-1738  FUed  1-1»-7T:S:4S  am] 


NOTICES 

DEPARTMENT  OF  JUSTICE 

Antttnist  Division 

UNITED  STATES  ¥.  BECHTEL 
CORPORATION,  ET  Al- 

Proposed  Consent  Judgment  and 
Competitive  Impact  Statement  Thereon 

Notice  Is  hereby  given  pursuant  to  the 
Aatltnist  Procedures  and  Penalties  Act. 
ISU.S.C.  16(b) -(h) ,  that  a  proposed  con- 
sent judgment  and  a  competitive  impact 
statement  as  set  out  below  have  been 
filed  with  the  United  States  District 
Court  for  the  Northern  District  of  Cali- 
fornia In  Civil  Action  No.  C  76  99.  United 
States  of  America  v.  Bechtel  Corpora- 
tion, et  dl.  The  complaint  in  this  case 
alleges  that  defendants  implemented  in 
the  United  States  a  conspiracy  to  refuse 
to  deal  and  reqviire  others  to  refuse  to 
deal  with  persons  and  firms  which  were 
blacklisted  pursuant  to  the  Arab  Boycott 
of  Israel  as  subcontractors  on  major  oon- 
struction  projects  in  Arab  League  coun- 
tries. The  Judgment  prohibits  defendants 
from  continuing  the  conduct  aUeged  in 
the;  complaint  to  be  illegal,  from  enter- 
ing into  agreelhents  to  refuse  to  deal 
with  blacklisted  persons  and  firms  In 
the  United  States,  from  refxislng  to  rec- 
ompiend  persons  and  firms  as  subcon- 
tractors on  major  construction  projects 
in  Arab  League  countries  because  such 
persons  and  firms  are  blacklisted,  and 
from  maintaining  or  using  blacklists  in 
the  United  States  in  connection  with 
major  construction  projects.  Public  com- 
ment Is  invited  on  or  before  March  14, 
1977.  Such  comments  and  responses  will 
be  published  in  the  Peokral  Register  and 
fUed  with  the  United  States  District 
Court  for  the  Northern  District  of  Cali- 
fornia and  made  available  for  Inspection 
and  copying  In  Room  3305,  Department 
of  Justice,  Washington.  D.C.  Comments 
should  be  directed  to  Joel  Davldow, 
Chief,  Foreign  Commerce  Section.  Anti- 
trust Division,  Department  of  Justice, 
Washington.  D.C.  20530. 

Dated:  January  10,  1977. 

DoNALB  I.  Baker,  / 

Assistonf  Attorney  General. 
Antitrust  Division. 

VtnvKD    Statks    Dbtkict    COUXT,    NOBTBXaif 

District  or  CAUroRNiA 

VMted  State*  of  Amerloti,  PlalntUf,  ▼. 
BecMel  Corporation,  Be<^tel  ijtoorporateA, 
BeOUel  Power  Corporation.  Beo^itel  Inter- 
national. Inc.  and  Bechtel  International 
Corporation,  Defendants. 

ClTaNo.C78M  (OBH).  i 

FUed:  January  10, 1977.  | 

Stimulation 

It  to  stipulated  by  and  between  the  under- 
signed parties,  by  tbelr  respective  attorneys, 
that: 

1.  A.  Final  Judgment  In  the  form  hereto 
attacbed  nay  be  Oled  and  entered  by  the 
Ootirt.  opoB  the  motion  ot  either  party  or 
upoa  th*  Court's  own  motion,  at  any  time 
after  compliance  with  the  reqtUrements  of 


the  Antitrust  Procedures  and  Penalties  Act 
(15  n.S.C.  f  16(b)  et  seq.)  and  wltbont  fur- 
ther notice  to  any  party  or  other  in-w^-jf^^Ve". 
provided  that  plaintiff  has  not  withdrawn  its 
consent  which  It  may  do  at  any  time  before 
the  entry  of  the  proposed  Final  Judgment 
by  serving  notice  thereof  on  defendants  and 
by  filing  that  notice  with  the  Court. 

2.  In  the  event  plaintiff  withdraws  Its  con- 
sent or  If  the  proposed  Final  Judgment  Is 
not  et^red  pursuant  to  this  stipulation,  this 
stipulation  shall  be  of  no  effect  whatever, 
and  the  making  of  this  stipulation  shall  be 
without  prejudice  to  the  plaintiff   and  de- 
fendants in  this  or  any  other  proceeding. 
Dated;  January  10, 1977. 
For  the  Plaintiff:   Donald  I.  Baker.  As- 
sistant Attorney  General;  William  E. 
Swope,  Joel  Davidow,  By:   Douglas  E. 
Rosenthal,     Charles     F.     B.     McAleer. 
Douglas  E.  Rosenthal,  Donald  A.  Kap- 
lan,  Jonathan   J.   Groner,   Attorneys, 
Department  of  Justice. 
For  the  Defendants:   Hogan  &  Hartson, 
By    Lee    Loevlnger;    Thelen,    Marrln, 
Johnson  &  Bridges.  By  Edward  J.  Ruff. 

tjNrrED    States    District    Court,    Northern 
District  or  Calitornia 

Untted  State*  of  America.  Plaintiff,  v. 
Bechtel  Corporation.  Bechtel  Irtcorporated, 
Bechtel  Power  Corporation,  Bechtel  Interna- 
tional, /tic.  and  Bechtel  International  Cor- 
poration, Defendants. 

Civil  No.  C  76  99  (OBH)  . 

FUed:  January  10,  1977. 

FiNAI.  JusGMEtrr 

Plaintiff,  United  States  of  America,  having 
filed  Its  complaint  herein  on  January  16, 1976, 
and  defendants.  Bechtel  Corporation,  Bech- 
tel Incorporated,  Bechtel  Power  Corporation, 
Bechtel  International,  Inc.  and  Bechtel  In- 
ternational Ooiporation.  having  filed  their 
Answer  thereto  on  AprU  26,  1976;  and  plain- 
tiff and  defendants  by  ttieir  attorneys  having 
consented  to  the  entry  of  this  Final  Judg- 
ment, without  the  taking  of  any  testimony 
and  without  trial  or  adjudication  of  any 
Issue  of  fact  or  law  herein,  and  without  this 
Final  Judgment  c«>nstltutlng  evidence  or  an 
admission  by  any  party  consenting  hereto 
with  respect  to  any  such  Issue: 

Now  therefore,  without  the  taking  of  any 
testimony  and  without  trial  or  adjudication 
of  any  Issue  of  fact  or  law  herein,  and  upon 
the  consent  of  plaintiff  and  of  each  of  said 
defendants,  it  is  hereby. 

Ordered,  adfudyed  and  decreed,  as  fol- 
lows: 

I 

This  Coxirt  has  Jurisdiction  over  the  sub- 
ject matter  hereof  and  the  parties  consent- 
ing hereto.  The  Complaint  states  s  claim 
upon  which  relief  may  be  granted  against 
each  defendant  under  Section  1  of  the  Act 
of  Congress  of  July  2,  1890,  commonly  known 
as  the  Sherman  Act  (IS  X7.S.C.  i  1),  as 
amended. 

n 

As  used  herein,  the  term: 

(A)  "Person"  means  any  Individual,  cor- 
poration, partnership,  association.  Joint  ven- 
ture, firm  or  other  bxislness  entity; 

(B)  "Arab  Leagw  Countries"  means  the 
following  countries  and  other  present  and 
future  members  of  the  League  of  Arab 
Countries  and  each  of  them:  Algeria,  Bah- 
rain, Egypt,  Iraq,  Jordan.  Kuwait,  Lebanon, 
Libya,  Mauritania.  Morocco,  Oman.  Peoples' 
Democratic  Republic  of  Yemen,  Qatar,  Saudi 
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Arabia.  SomaUa.  Sqdan.  ^tta,  TunMa. 
United  Arab  Bmlrates  (InriTHllng  Aim  DImU 
and  Dubai)  and  Yemen  Avab  Bepoblle; 

(C)  "Blacklisted  Perwm"  means  any  Vfenaa. 
Included  In  one  ot  more  lists  mamtatneC  tn 
connection  with  the  boycott  by  Arab  Leagne 
Countries  of  Israel,  by  the  Central  OfBce  for 
the  Boycott  of  Israel  <^  by  any  of  the  Arab 
League  Countries,  of  Persons  with  whom  citi- 
zens, business  or  nonbusiness  entitles  and 
governments  or  other  public  bodies  In  Arab 
League  Countries  may  conduct  only  limited, 
if  any,  trade  or  commerce; 

(D)  "United  States",  when  used  In  con- 
junction with  -Blacklisted  Person",  means 
that  such  individual  resides  In  the  United 
States,  or  such  entity  (whether  or  not  a  sub- 
sidiary or  Affiliate  of  a  foreign  business  en- 
tity) maintains  Its  principal  office  or  place 
of  business  In  the  United  States  or  Is  or- 
ganized under  the  laws  of  the  United  States 
or  of  any  State.  Territory,  District,  Common- 
wealth or  Possession  of  the  United  States; 

(B)  "Major  Construction  Project"  means 
any  project  In  an  Arab  League  Country,  the 
purpose  of  which  Is  to  construct  an  InstaUa- 
tloo.  faculty,  buUdlng  or  system.  Including, 
but  not  limited  to,  oU  or  gas  refineries,  oil 
or  gas  pipelines,  airports,  nuclear  ex  oonven- 
Uoaal  power  generating  facilities,  barfoon, 
gas  Uqueflcatlon  facllttiee,  transportation 
systems  or  hotel  or  office  buildings; 

(F)  "Prime  Contractor"  means  any  Person 
which  has  principal  responslbUltles  for 
managing,  supervising  or  administering  a 
Major  Construction  Project  or  for  providing 
construction,  engineering,  procurement  or 
consiilting  sendees  in  connection  with  such 
Major  Construction  Project; 

(0)  "Subcontractor"  means  any  Person, 
other  than  a  Prime  Contractor,  which  pro- 
duces or  provides  parts,  systems,  material, 
equipment  or  services  used  In  connection 
with  Major  Construction  Projects,  whether  or 
not  said  Person  enters  into  any  contractual 
relationship  with  a  Prime  Contractor; 

(H)  "AfiUiate"  means  any  Person  that  di- 
rectly, or  Indirectly  through  one  or  more  In- 
termediaries, is  under  common  con^ol  with 
any  defendant: 

(1)  "Client"  means  any  Person,  govern- 
ment or  goremmental  agency  which  retains  a 
defendant  m  a  Prime  Contractor  or  Sub- 
contractor on  a  Major  Construction  Project, 
or.  in  the  case  where  a  defendant  is  a  Sub- 
contractor, which  retains  the  Prime  Con- 
tractor; and 

(J)  "Intematlonal  Agreement"  means 
any  treaty  to  which  the  United  States  Is  a 
party,  any  international  agreement  entered 
Into  by  the  United  States  pursuant  to  the 
independent  powers  of  the  President  pro- 
vided under  the  Constitution,  or  any  Inter- 
national agreement  entered  Into  by  the 
United  States  which  has  subsequently  been 
Improved  pursuant  to  a  joint  resolution  of 
Congress. 

in 

The  provisions  of  this  Final  Judgment 
shall  apply  to  each  defendant  and  each  of  its 
officers,  directors,  agents,  employees,  sub- 
sidiaries, AfBllates,  and  to  the  succeaBors  and 
assigns  of  Bechtel  Corporation  or  Bechtel  In- 
corporated, and  to  all  other  Persons  In  ac- 
tive concert  or  participation  with  any  de- 
fendant that  shall  have  received  actual 
notice  of  this  Final  Judgment  by  personal 
service  or  otherwise. 

IV 

The  defendants  are  each  enjoined  and 
restrained  trocn: 

(A)  Performing,  implementing  or  en- 
forcing any  provlaloa  or  term  In  any  oon- 
tract.  sgieement.  arrangement  or  uadsr- 
standlng  wbKdi  provldas  tbfat  any  dtfendaafe 
boycott  or  refuse  to  deal  with  any  United 


States  BlaekllBtod  Pmm  •■  a  Suboontractor 
In  oetineetlon  with  any  Major  OoiiBtruetlan 
Project  tn  which  any  defendant  la  acting  as 
a  Prims  Coutractor  or  Subcontractor,  or 

(B)  Bequlrlng  tli*t  any  other  Person  boy- 
cott or  refuse  to  deal  with  any  United  States 
Blacklisted  Person  in  connection  with  any 
Major  Construction  Project  In  which  any 
defendant  Is  acting  as  a  Prime  Contractor  or 
Subcontractor,  or 

(C)  Performing,  Implementing  or  en- 
forcing any  provision  or  term  in  any  con- 
tract, agreement,  arrangement  or  under- 
standing which  provides  that  any  other  Per- 
son boycott  or  refuse  to  deal  with  any 
United  States  Blacklisted  Person  In  connec- 
tion with  any  Major  ConstrucUon  Project  in 
which  any  defendant  Is  acting  as  a  Prime 
Contractor  or  Subcontractor;  or 

(D)  Entering  into  within  the  United 
States  any  contract,  agreement,  arrange- 
ment or  understanding:       » 

(1)  To  boycott  or  refuse  to  deal  with  any 
United  States  Blacklisted  Person  as  a  Sub- 
contractor In  connection  with  any  Major 
Construction  Project;  or 

(2)  Which  provides  that  any  Subcontrac- 
tor boycott  or  refuse  to  deal  vrtth  any  United 
States  Blacklisted  Person  In  connection  with 
any  Major  Construction  Project  In  which 
any  defendant  acts  as  a  Prime  Contractor  or 
Subcontractor;  or 

(E)  Serving  as  an  agent  or  representative 
for  any  other  Person  or  Client  few  the  pur- 
pose of  the  making,  performing,  implement- 
ing ot  enforcing  in  the  United  States  of  a 
provUion  or  term  of  any  contract,  agreement, 
arrangement  or  understanding  which  pro- 
vides that  any  Person  or  Client  boycott  or  re- 
fuse to  deal  with  any  United  States  Black- 
listed Person  as  a  Subcontractor  in  connec- 
tion with  any  Major  ConstrucUon  Project, 
If  any  defendant  knows  or  has  reason  to 
believe  that  such  provision  or  term  exists 
therein  and  that  such  agreement  or  refusal  is 
being  made,  performed,  implemented  or  en- 
forced; or 

(F)  Falling  to  recommend  or  Include  any 
Person  because  such  Person  Is  a  United 
States  Blacklisted  Person  In  making  any 
recommendation  or  evaluation,  or  sub- 
mitting any  list  of  possible  Subcontractors, 
or  soliciting  bids  from  possible  Subcontrac- 
tors, In  connection  with  any  Major  Con- 
struction Project;  or 

(G)  Selecting  a  Subcontractor  for  pur- 
chases, or  recommending  a  possible  Subcon- 
tractor for  purchases  by  any  defendant,  or 
soliciting  bids  from  possible  Subcontractors, 
to  provide  parts,  systems,  material,  equip- 
ment or  services  produced  within  the  United 
States  for  a  Major  Construction  Project  from 
a  list  or  group  of  possible  Subcontractors 
limited  by  the  Client  to  those  named  or  ap- 
proved by  the  Client  If  any  defendant  knows 
or  has  reason  to  believe  that  any  Person, 
otherwise  qualified,  has  been  excluded  or 
struck  from  such  list  or  group  because  It  is 
a  United  States  Blacklisted  Person;  or 

(H)  Maintaining  In  the  United  States  or 
using  for  any  purposes  prohibited  In  this 
Section  rv.  In  connection  with  any  Major 
Construction  Project,  any  list  which  any  de- 
fendant knows  or  has  reason  to  know  Is  a  list 
of  (1)  United  States  Blacklisted  Persons,  or 
(2)  approved  or  accepted  possible  Subcon- 
tractors, from  which  any  Person,  otherwise 
qualified,  has  been  excluded  because  It  Is  a 
United  States  Blacklisted  Person. 


Nothing  In  the  preceding  Section  IV  shall 
be  construed  to  preclude  or  prevent  any  de- 
fendant from: 

(A)  Enteric^  Into  outside  the  United 
States  any  contract,  agreement  or  purchase 
order  pertaining  to  work  on  a  Major  Con- 


structloii  Project  tn  wlitch  It  la  provided  In 
form  or  sobstanoe  tbat  a  tfsCsBdaiit  or  Sub- 
contractor shall  abide  by  the  requlrsmants  of 

the  laws  of  the  country  in  which  such  Major 
Construction  Project  Is  located,  at  that  suc-n 
agreement,  contract  or  piirchaae  order  shall 
be  construed  according  to  said  laws,  provided, 
however,  the  existence  of  any  such  clause 
shall  not  relieve  any  defendant  from  any 
specific  prohibition  or  obligation  of  this 
Final  Judgment;  or 

(B)  F>urchaslng  for  and  providing  to  any 
Major  Construction  Project,  In  whole  or  in 
part,  and  on  such  basis  of  selection  as  may 
ba  desired  by  a  defendant  or  required  by  a 
Client,  parts,  systems,  material,  equipment  or 
services  of  Subcontractors  produced  and 
utilized  outside  the  United  States;   or; 

(C)  Purchasing  for  and  providing  to  any 
Major  Construction  Project,  In  its  own  name 
or  in  the  name  of  its  Client,  parts,  systems, 
material,  equipment  or  services  produced  In 
the  United  States  by  a  Subcontractor  which 
has  been  specifically  and  unUaterally  selected 
by  the  Client,  whether  or  not  such  selection 
Is  made  from  a  list,  report  or  recommenda- 
tion prepared  and  furnished  by  any  defend- 
ant and  without  regard  to  the  basis  of  selec- 
tion or  designation  by  the  Client;  or 

( D)  Performing  work  on  or  providing  serv- 
ices (including,  without  limitation,  expedit- 
ing. Inspection  and  traffic)  to  any  Major  Con- 
struction Project  where  the  Client  has  in- 
dependently purchased  or  procured  parts, 
systems,  material,  equipment  or  services,  re- 
gardless of  the  source  or  basis  of  selection 
thereof,  provided,  however,  that  any  such 
work  or  services  performed  within  the  United 
States  do  not  include  Inspection  to  determine 
whether  the  Subcontractor  Is  a  United  States 
Blacklisted  Person;  or 

(E>  Using  competitive  bidding  to  procure 
parts,  systems,  material,  equipment  or  serv- 
ices for  a  Major  Construction  Project  by  Issu- 
ing invitations  to  bid  to  possible  Subcontrac- 
tors. Including  but  not  limited  to  Subcon- 
tractors proposed  by  the  Client,  and.  by 
analysis  and  evaluation  of  bids  received, 
making  a  recommendation  or  reoommenda- 
tions  to  the  CUent  based  on  such  analysis  and 
evaluation  for  selection  of  the  Subcontractor 
by  the  Client  Independently  of  any  defend- 
ant, provided  that  any  analysis  or  evaluation 
referred  to  In  this  Subsection  does  not  in- 
clude whether  a  possible  Subcontractor  Is  a 
United  States  Blacklisted  Person. 

VI 

If  any  Act  of  Congress  Is  enacted  or  the 
United  States  becomes  a  party  to  any  In- 
ternational Agreement,  either  of  which 
creates  rights  or  benefits  with  respect  to 
business  in  Arab  League  Countries  which 
Persons  not  subject  to  the  provisions  of 
this  or  a  similar  Final  Judgment  are  en- 
titled to  exercise  or  enjoy  consistent  with 
the  Antitrust  Laws.  then.  up>on  application 
to  the  Court  by  any  defendant,  the  terms 
set  forth  herein  shall  be  deleted  or  modified 
as  In  the  Court's  determination  is  neces- 
sary to  permit  said  defendant  to  exercise  or 
enjoy  such  rights  or  benefits. 

vn 

If  plaintiff  herein  becomes  plaintiff  in  an 
action  in  which  a  final  Judgment  is  entered 
by  consent  which  relates  to  the  same  or  sim- 
ilar matters  as  those  covered  herein,  and  If 
the  terms  of  such  judgment  are  different 
than  the  terms  specified  herein,  then,  upon 
application  to  the  Court  by  any  defendant, 
the  terms  set  forth  herein  shall  be  modified 
as  is  necessary  to  prevent  any  defendant 
from  being  placed  at  a  competitive  disad- 
vantage with  respect  to  Major  Construction 
Projects,  provided,  however,  that  this  Section 
vn  neither  adds  to  nor  derogates  from  the 
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rlgbt  of  any  party  to  moT«  under  Section  ZZ 
berecff  In  the  Ugbt  of  anf  final  Judgvient  In 
a  Utlcated  caee.  

vm 

For  the  purpose  of  determining  or  secur- 
ing ooznpliance  with  this  Pinal  Judgment 
and  fbr  no  other  purpose,  and  subject  to  any 
legally  recognized  privilege,  from  time  to 
time : 

(A)  Duly  authorized  representatives  of  the 
Department  of  Justice  shall,  upon  written 
request  of  the  Attorney  General  or  of  the 
Assistant  Attorney  General  In  charge  of  the 
Antltziist  Division,  and  on  reasonable  notice 
to  a  consenting  defendant  made  to  its  prtn- 
ctpal  oflBce,  be  permitted: 

(1)  Access  during  office  hoiir.s  of  such  de- 
fendant to  Inspect  and  copy  all  books,  ledg- 
ers, accoimts,  correspondence,  memoranda 
and  other  records  and  documents  In  the  pos- 
session or  under  the  control  of  the  consent- 
ing defendant,  who  may  have  counsel  pres- 
ent, relating  to  any  of  the  matters  con- 
tained In  this  Final  Judgment;  and 

(3)  Subject  to  the  reasonable  convenience 
of  such  defendant,  and  without  restraint  or 
Interference  from  It,  to  Interview  officers,  em- 
ployees azKl  agents  of  such  defendant,  who 
may  have  counsel  present,  regarding  any  such 
matters. 

(B)  Upon  written  request  of  the  Attorney 
General  or  the  Assistant  Attorney  General  In 
char^  of  the  Antitrust  Division  made  to  a 
eonaenttng  defendant's  principal  office,  such 
defexxlant  shall  submit  such  written  reports, 
under  oath  if  requested,  with  respect  to  any 
of  til*  matters  contained  In  this  Final  Judg- 
ment.aa  may  be  requested. 

No  Information  or  documents  obtained  by 
the  means  provided  In  this  Section  VIII  shall 
tM  dtvulged  by  any  representative  of  the 
Department  of  Justice  to  any  Person  other 
than  a  duly  authorized  representative  of  the 
Ssecntlve  Branch  of  the  United  States,  ex- 
cept In  the  course  of  legal  proceedings  In 
which  the  United  States  Is  a  party,  or  for 
the  purpose  of  securing  compliance  with  this 
Final  Judgment,  or  as  otherwise  required  by 
law.  V  at  the  time  Information  or  documents 
are  furnished  by  any  defendant  to  plain- 
tiff, said  defendant  represents  and  Identifies 
in  writing  the  material  In  any  such  Infor- 
mation or  documents  which  Is  of  the  type 
described  in  Rule  26(c)(7)  of  the  Federal 
Bulea  of  Civil  Procedure,  or  the  material 
which  is  diplomatically  sensitive,  and  said 
defenii^t  marks  each  pertinent  page  of  such 
material,  "Subject  to  claim  of  protection  un- 
der the  Federal  Rules  of  ClvU  Procedure." 
then  ten  days'  notice  shall  be  given  by  plain- 
tiff to  said  defendant  prior  to  divulging  such 
matvlal  other  than  (1)  to  a  duly  authorized 
repraaentative  of  the  Executive  Branch  of 
the  United  States,  (11)  In  a  Grand  Jury  pro- 
ceeding, or  (111)  In  any  legal  proceeding  to 
wtilcii  any  defendant  is  a  party. 

IX 

Jurisdiction  is  retained  for  the  purpose  of 
enabling  any  of  the  parties  consenting  to 
this  Final  Judgment  to  apply  to  this  Court 
at  any  time  for  such  further  orders  or  direc- 
tions as  may  be  necessary  or  appropriate  for 
the  construction  of  thlfi  Final  Judgment. 
modlflcsktlon  of  any  of  the  provisions  hereof, 
enforcement  of  compliance  herewith,  or 
puDlBhment  of  any  violations  hereof,  and  for 
the  purpose  of  enabling  any  defendant  to 
object  to  any  request  made  pursuant  to  Sec- 
tion vm  hereof  or  to  any  dlvulgence  or  dls- 
cloaure  proposed  In  any  notice  given  by 
platotlfl  pursuant  thereto. 


All  provisions  of  the  Final  Judgment,  un- 
less terminated  or  modified  prior   thereto, 
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shall  terminate  ^renty  (30)  years  from  the 
date  of  entry  hereof.     «  • 


Bntry  of  this  Judgment  la  in  the  public 
interest. 

Dated:  San  Francisco,  Calif <M-nla 

,  1977. 


United  States  DUtrict  Judge. 
Attorneys  fc»-  Plaintiff:  Douglas  E.  Ros- 
enthal, Donald  A.  Kaplan,  Antitrust 
Division  Department  of  Justice,  Wash- 
ington, DC.  20530.  Telephone:  (202) 
739-2464. 

UNrTED  States  District  Court 
Northern  District  or  California 

United    States    of    America,    Plaintiff,    v.  . 
Bechtel   Corporation,   Bechtel   Incorporated, 
Bechtel  Power  Corporation.  Bechtel  Interna- 
tional, Inc.,  and  Bechtel  International  Cor- 
poration, Defendants. 

Clvtl  No.  C  76  99  (OBH). 

Filed:  January  10,  1977. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
S  16(b)-(b)  PX..  93-528  (December  21, 
1974)  J  ("APPA").  the  United  States  of  Am- 
erica hereby  files  this  Competitive  Impact 
Statement  ("OJ.S.")  relating  to  a  proposed 
Final  Judgment  In  the  above-entitled  action 
to  be  entered  against  all  defendants. 

(1)     J^ATTIRE   and    PtTRPOSE   OF   THE    PROCEEDING 

This  action  was  filed  on  January  16,  1976, 
agalncrt  Bechtel  Corporation,  Bechtel  Incor- 
porated. Bechtel  Power  Corporation,  Bechtel 
International,  Inc.,  and  Bechtel  Internation- 
al Corporation  ("defendants").  Either  Bech- 
tel Corporation  or  Bechtel  Incoiporated, 
which  are  themselves  affiliated,  wholly  own, 
directly  or  Indirectly,  the  other  defendants. 
The  Complaint  alleged  that  defendants  and 
certain  co-confiplrators  entered  Into  and.  In 
tlie  TXnlted  States,  Implemented  a  combina- 
tion and  conspiracy  which  resulted  In  an 
unreisonable  restraint  In  the  provision  of 
partst  systems,  material,  equipment  or  serv- 
ices in  connection  with  Major  Construction 
Projects  >  In  Arab  League  Coimtries  In  viola- 
tion of  Section  1  of  the  Sherman  Act  (16 
U.S.C.  5  1). 

The  defendants  filed  their  Answer  to  the 
Complaint  on  April  26,  1976.  They  raised 
seveml  affirmative  defenses  to  the  Com- 
plaint's allegations.  Principal  among  these 
were  that  (a)  the  Arab  League  Boycott  of 
Israel  is  political  In  nature  and  beyond  the 
scope  of  the  Sherman  Act;  (b)  other  agencies 
of  the  United  States  Government  sanctioned 
the  very  participation  In  the  Boycott  with 
which  defendants  were  charged  and  the  Gov- 
ernment is  therefore  estopped  from  this  pros- 
ecution; and  (c)  the  defendants  are  not 
Itabie  because  of  the  sovereign  compulsion 
and  act  of  state  defenses. 

More  than  one  month  prior  to  the  filing 
the  Answer  preliminary  discussions  explor- 
ing possible  settlement  of  this  action  were 
commenced.  Negotiations  continued  for  the 
next  eight  months  and  led  to  the  submission 
of  tills  proposed  Final  Judgment. 


(21     PRACIICES   *NB   EVENTS   GIVING  RISE  TO   TUt 
ALLEGED  VIOLATION  OT  THE  ANTITBtlST  LAWS 

(a)  The  Commerce  Involved.  Defendanis 
and  Other  affiliated  companies  ("Bechtel 
Group")  Jointly  constitute  one  of  the  largest 
Prime  Contractors  for  Major  Construction 
Projects  hi  the  world.  Prime  Contractors  seU 
their  services  primarily  to  goverrunental  and 
large  commercial  Clients.  These  services  gen- 
erally Include  some  or  all  of  the  following: 
construction  design,  construction  engineer- 
ing, procuring  and  delivering  equipment  and 
supplies,  site  and  economic  feasibility  stud- 
ies, consulting  and  managing  In  connection 
"H-ith  construction,  and  actually  constructing 
such  Major  Construction  Projects  as  refiner- 
ies, pipeline  systems,  airports,  nuclear  or 
conventional  power  generating  facilities, 
harbors,  transportation  systems,  and  build- 
ing complexes. 

In  providing  these  services.  Prime  Con- 
tractors regularly  deal  with  Subcontractors 
which  produce  or  provide  parte,  systems, 
material,  equipment  or  services  used  In  con- 
nection with  Major  Construction  Projects.' 
Prime  Contractors  frequently  provide  one  or 
more  of  the  following  services  to  Clients  In 
desJlng  with  Subcontractors:  suggest  to  the 
Client  a  list  of  qualified  Subcontractors  from 
which  bids  may  be  solicited;  solicit  Subcon- 
tractor bids;  contract  ■with,  spedflc  Btibcon- 
tractors  for  the  furnishing  of  specified  goods 
or  services  on  their  own  behalf  or  on  behalf 
of  the  Client;  expedite  the  production,  ship- 
ping and  use  of  goods  or  services;  Inspect  the 
quality  of  goods  or  services  provided;  arrange 
for  forwarding  goods  and  services  to  the  con- 
struction site;  and  manage  or  monitor  the 
use  of  those  goods  and  services  at  the  project 
site.  "*• 

Three  types  of  contractual  arrangements 
between  Prime  Contractors  and  Clients  on 
Major  Construction  Projects  are  most  com- 
mon. First,  the  Prime  Contractor  may  be 
engaged  on  a  "turn-key"  basis.  This  means 
that  the  Client  pays  the  contractor  a  single 
price  (either  In  one  lump  sum  or  In  install- 
ments paid  at  various  stages  of  the  construc- 
tion) for  all  design,  procurement  and  con- 
struction services  provided  by  the  Prime  Con- 
tractor, "and  for  all  Subcontractocs'  goods 
and  services  which  the  Prime  Contractor  has 
purchased  for  the  project  In  Its  own  name. 
Second,  the  Prime  Contractor's  fee  for  the 
project  may  be  determined  on  a  "cost-plus" 
basis.  In  this  arrangement  the  Client  pays 
for  the  Prime  Contractor-supplied  services 
either  at  a  cost  plus  mark-up  which  reflects 
the  time  spen  on  the  Client's  project  by  the 
Prime  Contractor's  personnel,  or  reflects  the 
nature  of  the  specific  tasks  performed.  Sub- 
contractors' goods  and  services  are  pur- 
chased by  the  Prime  Contractor,  usually  in 
Its  own  name,  and  then  resold  to  the  Client 
at  a  mark-up,  specified  In  the  contract,  to 
cover  the  cost  of  procurement  services. 
Third,  the  Prime  Contractor  may  charge  the 
Client  for  Its  services,  either  on  a  time  or 
ta.sk  basis.  Including  procurement  services, 
and  the  Client  directly  purchases  all  Sub- 


>  IWhen  terms  are  used  In  this  C.I.S.  that 
are  defined  in  Section  n  of  the  proposed 
Pinal  Judgment,  the  definition  appearing 
there  shall  also  apply  here.  Such  terms  will 
appear  in  both  documents  with  Initial  capi- 
tal letters. 


'  As  used  here  and  in  the  proposed  Final 
Judgment,  Subcontractors  are  businesses 
which  sell  goods  as  well  as  services  for  use 
In  Major  Construction  Projects.  Thus,  for 
example,  a  manufacturer  of  s1«el  or  elec- 
tronic equipment  which  is  purchased  for  use 
In  a  Major  Construction  Project  would  be 
a  Subcontractor,  as  would  an  electrical  con- 
tractor which  installs  wiring  and  circuitry. 
Subcontractors  in  some  cases  enter  into  con- 
tractual relatlondhipe  directly  witb  Clients. 
However,  the  Prime  Contractor  usually  haa 
a  substantial  role  In  the  Subcontractor  selec- 
tion process  in  thoee  situatloQa  tm  irelL, 
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contractors*  goods  and  services.  The  Stib- 
contractor  selection  prooedures  used  by  the 
Prime  Contractor  with  tb»  seooxul  and  third 
types  of  arrangements  are  ciistomarlly  the 
same.  In  both,  the  Prime  Contractor  usually 
develops  and  eTaluates  bids  and  makee  a 
purchase  recommendation  to  the  Client.  The 
Client  then  makes  the  final  Subcontractor 
selection.  The  difference  between  the  second 
and  third  type  of  arrangement  lies  In  the 
party  ,yhlch  directly  pays  the  Subcontractor. 
Turn -key  arrangements  leave  construction 
contracting  decisions  and  payments  to  the 
Prime  Contractor's  discretion,  subject  to  any 
specific  contractual  limitations. 

There  are  several  large  Prime  Contractors 
operating  throughout  the  world.  Some  of  the 
largest  of  these.  Including  the  Bechtel  Group, 
are  Incorporated  In  the  United  States.  These 
large  Prime  Contractors  are  capable  of  serv- 
ing Clients  In  any  region  of  the  world.  In 
the  past  few  years  an  Increasing  percentage 
of  large-scale  construction  projects  have  been 
undertaken  in  the  Arab  League  Countries 
and  elsewhere  in  the  Middle  Bast.  Of  the 
approximately  $12  billion  in  overseas  new 
construction  contracts  awarded  to  United 
States  Prime  Contractors  In  1974,  $1  billion 
was  aweurded  for  the  construction  of  projects 
In  the  Middle  East.  In  1975,  total  foreign  con- 
tracts Increased  to  approximately  $23  bil- 
lion, with  approximately  $7%  bUllon  In 
awards  from  Middle  East  clients — nearly  two- 
thirds  of  the  total  Increase.  The  Bechtel 
Group  has  current  construction  project*  in 
a  number  of  Middle  East  states  which,  upon 
completion,  will  have  cost  a  total  of  several 
billion  dollars.  Parts,  systems,  material, 
equipment  and  services  supplied  by  Sub- 
contractors generally  represent  30-50%  of 
the  total  cost  of  a  Major  Construction  Proj- 
ect. The  terms  of  trade  with  respect  to  Major 
Construction  Projects  are  substantially  sim- 
ilar throughout  the  world.  One  exception 
affects  Major  Construction  Projects  In  many 
Arab  League  Countries:  on  these  projects, 
the  parties  must  generally  observe  the  Arab 
League  Boycott  of  Israel  ("Boycott") . 

(b)  The  Arab  Boycott.  In  1946  the  Council 
of  the  Arab  League  established  a  permanent 
boycott  committee  to  implement  Its  decision 
to  institute  a  member  state  boycott  of  "Zion- 
ist" goods  and  products.  Pursuant  to  this  de- 
cision the  Arab  League  established  local  boy- 
cott offices  In  several  of  Its  member  countries. 
While  the  Initial  boycott  of  1946  was  designed 
only  to  prevent  entry  of  "Zionist"  goods  into 
Arab  countries,  its  scope  was  broadened  In 
1951  to  encompass  a  secondary  boycott 
against  third  parties  viewed  as  being  friends 
of  or  providing  assistance  to  the  State  of 
Israel.  To  effectuate  this  broader  purpose,  the 
Arab  League  established  the  Central  Office 
for  the  Boycott  of  Israel  In  Damascus,  Syria. 
The  Central  Boycott  Office  asstimed  primary 
responsibility  for  establishing  the  terms  of 
and  for  policing  the  Boycott. 

The  principal  means  for  effectuating  the 
Boycott  Is  the  preparation  and  publication  of 
blacklists  which  name  business  entitles  and 
Individuals  with  whom  Arab  League  Country 
purchasers  may  not  deal,  w  whose  goods  and 
services  may  not  be  Imported  into  Arab 
League  Countries.  These  blacklists  are  not 
widely  published;  however,  constantly  up- 
dated versions  are  regularly  provided  to  the 
local  boycott  offices  In  thoee  Arab  League 
member  states  which  actively  participate  in 
the  Boycott.  Some  member  states  prepare  in- 
dividualized blacklists  effective  within  their 
own  Jurisdiction.  These  are  based  upon  the 
master  blacklist  furnished  by  ttie  Central 
Boycott  Office,  but  reflect  particular  local 
considerations.  A  recent  version  of  the  black- 
list promulgated  In  Saudi  Arabia  ccmtains 
the  names  of  more  than  twelve  hundred 
United  States  business  entities,  including 
firms  which  manufacture  goods  or  provide 


services  used  In  construction  projects.  Those 
United  SUtes  firms  designated  on  this  and 
similar  boycott  lists  are  r^erred  to  as  "United 
States  Blacklisted  Persons". 

The  terms  of  the  Boycott  Include  the  re- 
quirement of  adherence  to  the  blacklist  with 
respect  to  business  In  Arab  League  Coun- 
tries. Several  member  states.  Including  Saudi 
Arabia,  have  promulgated  decrees,  including 
codes  of  regulations,  which  require  com- 
pliance with  the  Boycott  as  a  matter  of 
national  law  by  all  Persons  within  their 
respective  Jurisdictions.  These  laws  provide 
penalties  ranging  from  confiscation  of  black- 
listed goods,  to  fines,  to  imprisonment  for 
several  years.  Accordingly,  those  doing  busi- 
ness in  such  states  are  under  compulsion  to 
participate  In  the  Boycott.  Arab  League 
Country  purchasers  of  goods  and  services. 
Including  Clients  undertaking  Major  Con- 
tructlon  Projects,  are  responsible  for  seemg 
that  goods  and  services  furnished  by  Black- 
listed Persons  are  not  Imported  Into  Arab 
League  Countries.  The  customs  services  of 
these  member  states  police  compliance  with 
the  Boycott  through  their  power  to  Inspect, 
confiscate  or  refuse  entry  to  unauthorized 
Imports. 

In  sum,  the  Boycott  Is  a  long-standing  ar- 
rangement among  certain  Arab  League  Coun- 
tries, the  Central  Boycott  Office,  enterprises 
doing  business  in  those  Arab  League  Coun- 
tries, and  others,  pursuant  to  which  inter- 
national Import  trade  and  commerce  in  those 
countries  Is  conducted  consistent  with  a  con- 
certed refusal  to  deal  with  Blacklisted  Per- 
sons— including  United  States  Blacklisted 
Persons.  It  Is,  as  such,  a  horizontal  agreement 
among  purchasers  In  Arab  League  Countries, 
the  purpose  of  which  Is  to  restrain  the  trade 
between  those  countries  and  others  In  the 
products  of  Blacklisted  Persons. 

(c)  The  Nature  of  the  Violation  of  the 
Antitrust  laws.  A  conspiracy,  even  If  entered 
Into  abroad  among  foreigners,  may  be  sub- 
ject to  United  States  antitrust  law  If  It  Is 
capable  of  effecting  a  restraint  upon,  and  Is 
Intended  to  affect  United  States  domestic  or 
foreign  commerce.  (See,  e.g..  United  States 
V.  Aluminum  Company  of  America,  14»  F.2d 
416,  444  (2d  Clr.  1945) ) .  However,  here,  since 
(1)  the  United  States  may  not  be  reasonably 
expected  to  achieve  compliance  by  the  at- 
tempt to  Impose  Its  own  law  in  conflict  with 
that  of  a  foreign  Jurisdiction;  (2)  the  illegal 
conduct  Is  to  take  pUoe  in  the  territory  of 
the  foreign  aoverelgn;  and  (3)  the  applica- 
tion of  United  States  antitrust  law  to  for- 
eign conduct  directly  conflicts  with  foreign 
law  valid  In  a  foreign  sovereignty  ttiereby 
Imposing  substantial  tiardsblp  upon  the  one 
against  whom  It  would  be  applied,  it  would 
be  Inappropriate  both  as  a  matter  of  law  and 
enforcement  policy  to  apply  United  States 
law  to  this  concerted  refusal  to  deal  as  it 
operates  In  Arab  League  Countries.  This  is 
the  principle  of  comity  which  makes  it  pos- 
sible for  nations  with  conflicting  laws  and 
policies  to  deal  among  themselvea.  (Restate- 
ment, Second,  Foreign  Relations  Law  of  the 
United  States,  SecUon  40,  AXJ.  1966).  Ac- 
cordingly, for  the  reasons  Just  stated,  it 
would  be  Inappropriate  to  apply  United 
States  antitrust  law  to  the  Arab  Boycott  as 
so  far  described. 

However,  a  principal  element  of  the  charge 
against  the  defendants  contamed  In  the 
Complaint  was  that  they  had  not  only  agreed 
to  implement  the  Boycott  as  to  several  ICa- 
Jor  Construction  Projects  In  Arab  League 
Countries,  but  had.  in  tact.  Implemented  It 
within  the  sovereign  Jiirlsdlctlon  of  the 
United  States  by  means  of  actions  and  agree- 
ments aimed  against  BlackUsted  Peraons.  It 
was  this  actual  Imptotaentatlon  in  restraint 
of  United  States  oooameroe  which  cleariy 
subjected  defendants  to  United  Statee  anti- 
trust   law.    Such    implementation    In    the 


United  States  could  not  be  excused  on  the 
ground  that  it  was  directed  by  a  foreign 
state,  since  that  would  Intrude  on  the  terms 
of  trade  within  the  sovereign  territory  of  the 
United  States  where  United  States  law  is 
paramount.  If  Arab  states  have  a  valid  claim 
to  control  significant  cornmerclal  conduct 
within  their  sovereign  territories  under  the 
principle  of  comity,  so  does  the  Umted  States 
Government  within  Its  sovereign  territory. 
Accordingly,  a  restraint  of  trade  In  United 
States  commerce  In  violation  of  the  Sherman 
Act  may  result  from  the  Boycott  although 
It  Is  a  requirement  of  law  in  a  foreign  Juris- 
diction. 

The  Complaint  alleges  that,  beginning  at 
least  as  early  as  1971,  and  continuing  to  at 
least  the  date  of  the  filing  of  the  Complaint . 
the  defendants  Joined  the  Boycott  conspir- 
acy against  United  States  Blacklisted  Per- 
sons and  furthered  that  conspiracy  in  the 
United  States.  At  trial  the  Government 
would  have  shown  that  the  defendants  signed 
contracts  requiring  them  to  blacklist  certain 
United  States  Persons  with  whom  they  might 
otherwise  deal  In  the  procurement  of  Sub- 
contractor services  as  to  Major  Construction 
Projects;  that  they  actually  effectuated  these 
contracts  to  the  detriment  of  certain  black- 
listed potential  United  States  Subcontrac- 
tors; and  that  they  entered  Into  agreements 
with  non-blacklisted  United  States  Subcon- 
tractors requiring  them  to  refuse  to  deal 
with  United  States  Blacklisted  Persons  as 
their  own  Subcontractors  In  connection  with 
providing  goods  and  services  to  Major  Con- 
struction Projects  m  Arab  League  Countries 
where  the  Bechtel  Group  was  the  Prime  Con- 
tractor. 

The  Government  was  preptared  to  show 
further,  that  defendants'  actions  Implement- 
ing the  Boycott  had  a  substantial  and  direct 
effect  on  United  States  commerce  In  that  (1) 
certain  Persons  were  denied  the  opportunity 
to  sell  goods  and  services  for  use  In  connec- 
tion with  Major  Construction  Projects  In 
Arab  League  Countries  or  even  to  submit 
bids  to  supply  such  goods  and  services  be- 
cause they  were  United  States  Blacklisted 
Persons;  or  (11)  Persons  which  were  or  de- 
sired to  become  Subcontractors  on  Arab 
League  Country  Major  Construction  Projects 
were  restrained  from  freely  doing  business 
in  or  with  Israel  for  fear  of  being  black- 
listed themselves.  The  relief  sought  In  the 
Complaint  was  a  Judgment  decreeing  that 
the  alleged  conduct  was  a  violation  of  the 
Sherman  Act  and  enjoining  defendants  from 
continuing  that  conduct. 

The  Government  further  would  have  con- 
tend that,  as  a  matter  of  law,  none  of  the  af- 
firmative defenses  ralaed  in  defendants' 
Answer  (see  page  2  above)  oould  defeat  the 
relletf  sought  in  the  Complaint.  First,  in  re- 
sponse to  the  assertion  that  the  Arab  Boy- 
cott was  politically  motivated,  the  United 
States  would  have  contended.  Inter  alia,  that 
Ite  Implementatlcm  by  defendants  had  an  an- 
ticompetitive effect  on  United  States  Inter- 
state and  foreign  commerce  and,  thus,  was 
illegal  under  the  Sherman  Act  regardless  of 
the  nuytlvatlon  (see,  e.g..  Fashion  Originators' 
Guild  of  America  v.  Federal  Trade  Commis- 
sion, 312  U.S.  467  (1941) ).  Second,  even  If  It 
were  found  as  a  matter  of  fact  that  certain 
agencies  of  the  United  States  Government 
had  acquiesced  In.  or  even  encourage,  partici- 
pation In  the  Boycott  by  United  States  en- 
terprises at  the  kind  with  which  defendants 
vrere  charged  (a  fact  which  the  Oovemment 
would  have  vigorously  diq>uted).  the  United 
States  oould  ZM>t  be  estopped  from  seeking 
prospective  relief  by  enforcing  a  law  exprees- 
ing  its  sovereign  and  public  Interest  (see, 
ejg.  Pan  Amtriean  Co.  ▼.  United  State*,  273 
Va,  46<  (in7)).  Flnany.  as  to  the  third 
principal  defense,  foreign  sovereign  oompul- 
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Kton  knd  act  of  state)  the  Oovcrnment  would 
lieve  conteadetl  that  foreign  sovereign  oom- 
pubdon  may  not  override  enforcement  of 
conflicting  United  States  law  expressing  a 
sovereign  and  public  interest  as  to  conduct 
within  the  United  States  (see.  e.g..  Sabre 
Sfiippin^  Co.  V.  The  American  President  Line 
Vtd..  285  F.  Supp.  949  ( S.D.N. Y.  1968))  and 
that  the  act  of  state  defense  does  not  apply 
to  conduct  outfiide  the  territory  of  the  state 
vhose  acts  are  invoked  as  its  basis,  especially 
where  the  law  of  that  state  Is  not  the  a{>pll- 
cable  law  for  testing  the  legality  of  the  extra- 
territorial conduct  (see,  e.g..  Banco  Nationale 
tk-  Cuba  V.  Sabbatino.  376  U.S.  398  (1964); 
L'nited  States  v.  Sisal  Sales  Corp.,  274  U.S. 
268  (1927) ).  While  the  Government  believes 
'  it  would  prevail  at  trial,  this  proposed  set- 
tlement means  that  these  Issues  as  raised  by 
the  facts  of  this  case  will  not  be  Judicially 
determined  in  this  action. 

e)      XZPIANATION      or     THE     PROPOSED     FINAL 
JODG»IZNT  AND  ITS  EFTECTS  ON  COMPETITION 

This  section  of  the  C.I.S.  is  divided  into 
two  parts.  In  the  first  part  the  principal  pro- 
blbltory  provisions  of  the  proposed  Final 
Judgment,  which  are  found  in  Section  IV, 
aro  deecribed  and  explained,  followed  by  a 
ctmllar  description  and  explanation  of  spe- 
ciflc  limitations  set  forth  In  Section  V.  The 
wcond  part  wlU  dtsciise  the  varloiis  proce- 
Axml  and  formal  provisions  of  the  proposed 
Final  Judgment. 

(a)  The  Conduct  Prohibited  by  the  Pro- 
posed Final  Judgment.  The  heart  of  this 
proposed  Pinal  Judgment  is  found  in  Sec- 
ttona  TV  and  V.  Section  IV  describes  the  con- 
duct in  which  defendants  may  no  longer  en- 
gage. Section  V  describes  five  specific  forms 
oX  conduct  which  might  possibly  be  inter- 
preted as  falling  within  Section  IV's  prohi- 
bitions, but  which  the  proposed  Final  Judg- 
ment intends  to  permit  defendants  to  con- 
tinue. 

The  framework  created  by  Sections  IV  and 
V  ie  designed  to  prohibit  defendants  from 
continuing  to  engage  In  the  conduct  to  which 
the  allegations  of  the  Complaint  were  ad- 
dressed. In  i>aragraph  22  of  the  Complaint, 
It  Is  Alleged  that,  pursuant  to  the  Arab  Boy- 
cott conspiracy,  defendants  and  Persons  act- 
ing on  their  behalf,  within  the  Jurisdiction 
ctf  the  United  States,  did  a  number  of  things 
including:  (1)  refusing  to  deal  with  Black- 
listed Persons  as  Subcontractors  in  connec- 
tion with  Major  Construction  Projects:  (11) 
requiring  Subcontractors  to  refuse  to  deal 
■with  Blacklisted  Persons  on  such  projects 
Where  defendants  were  Prime  Contractors; 
and  (111)  obtaining  lists  and  other  identi- 
fication of  Blacklisted  Persons  to  eiid  in  th« 
tbregoing  refusals  to  deal.  The  proposed  Pinal 
Judgment  oneclflcally  entolns  these  practices 
and  a  number  of  related  practices  as  well. 

Section  IV (A) 

This  section  generally  enjoins  and  re- 
strains defendants  from  refusing  to  deal  with 
United  States  Blacklisted  Persons  as  Sub- 
aontractors  in  connection  with  Major  Con- 
struction Projects  where  a  defendant  is  act- 
ing as  a  Prime  Contratcor  or  Subcontractor. 
The  provision  refers  to  performing,  imple- 
menting or  enforcing  a  contract,  agreement, 
arrangement  or  understanding  since  it  is 
«nly  contracts,  combinatlone  or  conspiracies 
wa.  restraint  of  trade  which  are  prohibited  by 
Section  1  of  the  Sherman  Act. 

Section  IV(A)  prevents  defendant*  from 
taking  steps  to  effectuate  such  an  agreement 
to  tbe  United  States,  but  not  in  an  Arab 
Ii«ague  Country.  The  focus  ot  the  Complaint 
in  this  case  was  that  defendants  be  subject 
to  United  States  antitrust  enforcement  If 
ttiey  did  some  act  Implementing  an  agree- 
ment to  boycott  blacklisted  United  States 
Subcontractors,  even  If  that  agreement  was 
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entered  Into  In  an  Arab  League  County  under 
a  requirement  of  that  country's  law.  Such  aa 
agreement  cannot  be  the  basis  tor  Justify- 
ing any  conduct  or  Imposing  any  bindlnf 
obligation  to  perform  acts  In  violation  of  tbi* 
nnal  Judgment.  When  United  States  Prim* 
Contractors  act  to  prevent  the  use  of  goodx 
or  services  of  United  States  Blacklisted  Per- 
sons in  connection  with  Major  Constructloo 
Projects  in  Arab  League  Countries,  they 
implement  the  Arab  Boycott  conspiracj 
in  United  States  com  merce  and.  It  follow* 
the  Court  can  enjolnt  such  conduct  under 
ttie  Shemaan  Act.  This  Is  what  Section  rV(A) 
and  other  provisions  of  the  proposed  Final 
Judgment  are  designed  to  do. 

Section  IV (B) 

This  section  prevents  defendants  from  re- 
quiring  that  other  Persons  refuse  to  deal 
with  United  States  Blacklisted  Persons  la 
connection  with  Major  Construction  ProJ- 
acts.  For  example,  defendants  would  not  b« 
permitted  te  require  a  Subcontractor  to  us« 
only  those  products  manufactured  by  a  com- 
pany which  is  not  a  United  States  Black- 
listed Person.  Imposing  such  a  requirement 
on  Subcontractors  pursuant  to  the  Arab  Boy- 
cott would  be  yet  another  form  of  Boycott 
tmplemenation  In  the  United  States  beyond 
the  power  of  Arab  sovereign  compulsion. 

Section  /V(C) 

ThLs  section  would  reach  possible  situ- 
ations of  Arab  Boycott  implementation  not 
Beached  by  Sytlona  IV(A)  and  IV(B).  De- 
Jendants  are  here  enjoined  from  implement- 
ing the  Boycott  even  where  there  is  no  di- 
rect contractual  relatlonsliip  between  them 
and  a  Client  or  other  Prime  Contractor,  or 
where  they  do  not  directly  contract  with 
Subcontractors.  For  example,  Prime  Contrac- 
tors often  organize  separate  corporations, 
the  activities  of  which  are  limited  to  doing 
business  In  particular  countries  or  areas  ol 
the  world,  or  to  building  a  single  Major  Con- 
struction Project.  While  the  actiial  work  is 
performed  by  the  parent  oorporation  Itself 
or  by  personnel  normally  associated  with  th« 
parent  oorporation,  these  separate  corpora- 
tilons  are  the  contracting  parties.  Thus,  thi* 
proposed  Pinal  Judgment  would  prohibit  de- 
lendants  from  carrying  out  those  provisions 
Cf  agreements,  on  behalf  of  a  separately  In- 
corporated Arab  League  Country  signatory, 
Which  require  that  the  signatory  refuse  t» 
deal  with  United  States  Blacklisted  Person* 
In  connection  with  a  Major  Construction 
Project. 

Also,  under  this  section,  defendants  woxild 
be  prohibited  from  interfering  with  a  Sub- 
Contractor  which  selects  a  United  State* 
Blacklisted  Person  as  its  own  Subcontractor, 
•r  frocn  acting  in  any  way  to  review  or  ap- 
prove a  list  of  Persons  the  Subcontractor 
proposes  to  use  as  its  own  Subcontractors, 
for  the  purxxise  of  eliminating  United 
BUtes  Blacklisted  Persons.  This  prohibition 
would  apply  even  where  the  Prime  Contrac- 
tor la  not  a  signatory  to  Subcontractor 
agreements  between  the  Client  or  one  of  ita 
agents  and  the  Subcontractor.  This  Is  con- 
sistent with  the  terms  of  Section  V(D)  (se« 
I»ge20  below). 

Section  IV  (D) 

Agreements  In  restraint  of  United  States 
commerce  negotiated  and  entered  into  wlth- 
to  the  United  States  are  violations  of  United 
States  law  which  always  can  be  reached  by 
•ur  Courts,  whether  or  not  they  are  im- 
plemented, since  the  Sherman  Act  prohlbita 
conspiracies  In  restraint  of  trade  themselves 
as  well  as  acts  In  furtherance  of  those  con- 
flplracles.  See  e.g..  United  States  v.  Trenton 
totteriea  Co..  273  U-8.  393  (1927);  Vnited 
States  V.  Socony  Vacuum  Oil  Co..  Inc..  310 


U.S.  160  (1940).  Thtis,  defendants  are  specif- 
ically enjoined  from  negotiating  and  enter- 
ing Into  agreements  within  the  United  States 
to  refuse  to  deal  with  United  States  Black- 
listed Persons  or  to  require  others  to  do  so 
regardless  of  any  requirement  by  the  Arab 
state  in  which  the  project  is  located. 

Section  IV(E) 

As  United  States  Prime  Contractois.  in 
many  instances,  do  not  directly  purchase 
the  products  of  Subcontractors,  this  seciloii 
is  designed  to  prohibit  defendants  from  do- 
ing anything  in  United  States  commerce 
which  would  knowingly  facilitate  direct  en- 
forcement of  the  Boycott  by  the  Client  or 
any  other  Person.  Of  the  situations  to  which 
this  provision  <KOUld  apply,  the  following 
occurs  most  frequently:  The  Prime  Contrac- 
tor selects  qualified  Subcontractors  for  a  Cli- 
ent and  then,  either  before  «•  after  bids 
are  solicited,  participates  In  the  Client's  de- 
cision to  remove  all  United  States  Black- 
listed Persons  from  consideration.  The  Cli- 
ent then  contracts  directly  with  the  selected 
Subcontractor.  This  section  would  prohibit 
any  such  participation  In  Subcontractor  se- 
lection decisions  where  the  Client  refuses 
to  deal  with  United  States  Blacklisted  Per- 
sons, and  would  prohibit  defendants,  as  well, 
from  providing  any  other  services  related  to 
the  procurement  of  Subcontractor  goods 
and  services.  However,  if  the  Client  specif- 
ically and  unilaterally  selects  the  Subcon- 
tractor, even  If  according  to  Boycott  prin- 
ciples, and  simply  directs  defendants  to  pro- 
cure the  required  goods  or  services  from 
its  choice,  under  Section  V(C)  defendants 
will  be  permitted  to  do  so  and  to  perform 
certain  other  procurement-related  services 
since  they  will  not  be  taking  any  conspira- 
torial  action   which   violates   antitrust   law. 

On  some  Middle  East  Major  Construction 
Projects,  Clients  have  engaged  a  second 
Prime  Contractor  to  act  as  a  consultant 
only.  .Such  second  Prime  Contractor  may 
either  select  the  Subcontractor  for  the  Cli- 
ent or  participate  In  the  Client's  Subcon- 
tractor selection  decision,  leaving  to  de- 
fendants all  other  procurement  services, 
such  as  Issuance  of  purchase  orders  and  in- 
spection of  Subcontractor  performance,  even 
though  defendants  were  not  involved  In  the 
selection  of  SubcontractCH^.  If  defendants 
know  or  have  reason  to  know  of  the  par- 
ticipation of  this  second  Prime  Contractor 
or  any  other  Person  in  a  Client's  Subcon- 
tractor selection  decision  and  that  in 
making  that  decision.  United  States  Black- 
listed Persons  wer^  excluded  from  considera- 
tion, then  Section  IV(E)  prohibits  defend- 
ants from  providing  any  procurement  serv- 
ices related  to  the  Subcontractor  selection 
process.  This  Is  so  because  to  do  so.  In  the 
language  of  Section  IV(E),  defendants 
would  be  Implementing  a  "contract,  agree- 
ment, arrangement  or  understanding  which 
provides  that  |a]  Client  boycott  or  refuse  to 
deal  with  any  United  States  Blacklisted 
Person  as  a  Subcontractor  In  connection 
with  4ny  Major  Construction  Project.  •  •  •. " 
However,  if  defendants  have  reason  to  be- 
lieve that  a  Subcontractor  was  "specifical- 
ly and  unilaterally"  selected  by  the  Client, 
then  under  Section  V(C)  (see  pages  18-19 
below),  they  may  continue  to  provide  pro- 
curement services. 

This  provision  is  designed  to  complement 
other  provisions  of  Section  rv.  in  particular 
Section  IV(E) .  As  Clients  for  Major  Constriic- 
tlon  Projects  In  Arab  League  Countries  be- 
cotne  more  sophisticated  In  the  manner  In 
which  they  undertake  such  projects,  they  are 
likely  to  assume  some  of  the  functions  which 
Prime  Contractors  have  In  the  past  per- 
formed, especially  the  final  selection  of  Sub- 
contractors of  significant  services  and  mate- 
rials. However,  these  Clients  may  well  con- 
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tinue  to  require  the  assistance  of  Prime  Con- 
tractors to  develop  lists  orbldders,  write  the 
specifications  furnished  to  bidders,  actually 
solicit  the  bids,  evaluate  them  and  make  a 
recommendation  as  to  which  Subcontractor 
to  select  on  technical  grounds.  Under  Section 
IV'(F),  defendants  must  not  discriminate 
against  United  States  Blacklisted  Persons  in 
performing  any  of  these  functions. 

Section  IV(P)  could,  as  well,  facilitate  the 
opening  up  of  Arab  League  Country  Major 
Construction  Project  business  to  United 
States  Subcontractors  which  are  blacklisted. 
Under  this  section  the  bid  solicitation  process 
may,  in  some  Instances,  result  In  the  Bechtel 
Group  recommending  a  Subcontractor  for  the 
Client's  selection  which  Is  a  United  States 
Blacklisted  Person  because  that  Subcontrac- 
tor submitted  the  low  bid  or  was  otherwise 
the  best  choice.  A  Client,  operating  wholly 
within  an  Arab  League  Country,  would  be 
free  to  ignore  that  recommendation  for  the 
.sole  reason  that  the  Subcontractor  was  black- 
listed. However,  the  Client  would  at  least 
receive  the  bid  of  a  United  States  Blacklisted 
Person — something  which  under  present 
practices  would  not  happen. 

Section  IV(G) 

This  provision  involves  the  reverse  situa- 
tion from  that  dealt  with  by  Section  IV(F). 
Here  it  is  contemplated  that  the  Client  mljght 
present  the  defendants  with  a  list  of  possible 
Subcontractors  for  bid  solicitations  frtwn 
which  United  States  Blacklisted  Persons  have 
been  excluded.  If  defendants  are  not  permit- 
ted to  add  to  this  list  the  names  of  qualified 
potential  bidders  who  are  United  States 
Blacklisted  Persons,  or  if  defendants  know  or 
have  reason  to  know  that  United  States 
Blacklisted  Persons  have  been  excluded  from 
this  list,  then  the  services  which  defendants 
canj)rovlde  to  the  Client  are  limited  to  mak- 
ing a  recommendation  only  as  to  which  listed 
Subcontractor  would  be  the  best  choice.  They 
may  not  then  proceed  to  solicit  bids,  make  a 
final  selection  from  among  submitted  bids  or 
even  procure,  in  their  own  name  or  in  the 
name  of  the  Client,  goods  or  services  from  the 
selected  Subcontractor.  By  prohibiting  de- 
fendants from  providing  normal  Prime  Con- 
tractor procurement  services  where  it  is  clear 
that  the  Client  will  not  even  consider  bids 
from  potential  Subcontractors  which  are 
United  States  Blacklisted  Persons,  the  pro- 
posed Final  Judgment  will  prevent  defend- 
ants from  actively  aiding  Clients  seeking  to 
enforce  the  Arab  Boycott  conspiracjr  in 
United  States  commerce. 


Section  IV(H) 

As  the  Arab  Boycott  blacklist  is  the  means 
by  which  this  conspiracy  has  been  imple- 
mented, this  section  prohibits  defendants 
not  only  from  using  the  blacklist  for  any 
purpose  prohibited  by  Section  IV.  but  even 
simply  from  maintaining  it  in  the  United 
States.  In  connection  with  Major  Construc- 
tion Projects  in  Arab  League  Countries.  The 
provisions  of  this  section  applyjljgth  to  black- 
lists and  lists  of  approved  or  accepted  Sub- 
contractors from  which  the  names  of  quali- 
fied United  States  Blacklisted  Persons  have 
been  excluded.  Defendants  are  not  prevented, 
however,  from  having  any  copy  of  the  black- 
list in  their  possession,  so  long  as  It  Is  not 
used  to  further  the  conduct  enjoined  in  the 
proposed  Final  Judgment. 

Section  V(A) 

It  is  a  common  practice  In  the  construc- 
tion Industry  (which  Is  required  In  some 
Arab  League  Countries)  that  the  parties  pro- 
vide in  the  prime  contract  that  It  be  In- 
terpreted according  to  the  laws  of  the  coun- 
try in  which  the  project  is  located.  As  de- 
fendants may  not  be  able  to  negotiate  such 
clauses    out    of    contracts    for    Major    Con- 


struction Projects  In  Arab  League  Countries. 
and  as  such  clauses  cannot  In  themselves 
be  made  the  subject  of  antitrust  enforce- 
ment under  the  theory  of  this  action,  since 
this  action  focuses  on  their  Implementation, 
the  United  States  has  agreed  to  permit  such 
clauses  to  be  Included,  provided  that  their 
language,  in  form  or  substance,  is  limited  to 
a  simple  statement  of  which  Jurisdiction's 
laws  shall  apply,  provided  that  the  import  of 
such  an  agreement  is  limited  by  the  condi- 
tions of  this  Final  Judgment  and.  provided 
furtlier.  that  these  contracts  are  negotiated 
and  signed  outside  the  United  States.  The 
position  of  the  Department  is  that  entering 
into  an  agreement  in  the  United  States 
which  incorporates  by  reference  a  body  of  law 
Including  Boycott  statutes,  if  Intended  to 
bring  the  Arab  Boycott  to  United  States 
shores,  falls  within  the  Sherman  Act's  prohi- 
bition against  conspiracies  in  restraint  of 
trade.  All  such  agreements  entered  into  in 
the  United  States  are  proscribed  to  avoid 
the  necessarily  difficult  inquiry  into  the  in- 
tent of  such  language.  (See  the  discussion  at 
pages  7-8  and  12-13  above.) 

Section  V(A)  was  not  intended,  however, 
to  permit  or  empower  defendants  to  engage 
in  any  conduct,  directed  or  authorized  by 
such  clauses,  which  would  be  In  violation  of 
the  proposed  Final  Judgment,  as  the  proviso 
at  the  end  of  the  section  makes  clear.  This 
provision  deals  solely  with  permissible  agree- 
ments outside  the  United  States  and  does  not 
pertain  to  any  activity  by  defendants  within 
the  United  States. 

Section  V(B) 

This  provision  recognizes  that  the  pro- 
posed Flnsd  Judgment,  like  the  Complaint, 
is  directed  at  Arab  Boycott  enforcement  In 
United  States  commerce.  If  defendants,  act- 
ing outside  the  United  States,  solicit  bids 
on  an  Arab  League  Country  project  from 
only  non-Blacklisted  foreign  companies  op- 
erating outside  the  United  States,  and  spe- 
cifically do  not  solicit  bids  from  any  United 
States  Subcontractors,  they  will  not  be  dis- 
criminating among  United  States  Persons 
based  on  the  Arab  Boycott.  However,  if  de- 
fendants solicit  a  bid  from  even  one  United 
States  firm  then,  under  Section  IV  (F),  they 
mtist  not  exclude  Persons  from  that  bid 
solicitation  because  they  are  United  States 
Blacklisted  Persons.  It  would  be  the  act  of 
excluding  United  States  Blacklisted  Persons 
when  bids  are  being  solicited  from  other 
United  States  businesses  which  results  In 
the  requisite  effect  on  United  States  com- 
merce, for  appropriate  Sherman  Act  applica- 
tion. It  should  be  noted  that  under  Section 
11(D),  a  United  States  Blacklisted  Person 
would  Include  either  a  Blacklisted  Person 
organized  under  the  laws  of  a  foreign  coun- 
try, but  which  has  its  principal  office  or 
place  of  business  In  the  United  States,  or  a 
subsidiary  or  Affiliate  of  any  foreign  Black- 
listed Person  which  is  organized  under  the 
laws  of  the  United  States  or  one  of  its  sub- 
divisions. 


Section  V(C) 

This  section  establishes  what  may  well  be 
the  basic  structure  of  future  Subcontractor 
selection  with  respect  to  Major  Construction 
Projects  in  Arab  League  Cotintrles,  tf  Clients 
there  persist  in  observing  the  Boycott.  Under 
this  section,  defendants  will  have  to  Inform 
the  Client  that,  under  Sections  IV (E)  and 
IV (F),  they  cannot  screen  potential  bidders 
for  United  States  Blacklisted  Persons  and 
similarly  cannot  participate  In  any  manner 
In  the  decision  to  select  a  Subcontractor. 
They  can  simply  solicit  bids  from  all  Persons 
who,  in  defendants'  professional  Judgment, 
should  be  Invited  to  bid  on  the  project.  They 
also  can  study  those  bids  independently,  rec- 
ommend a  Subcontractor,  and  then  proceed 


to  procure  the  equipment  after  the  Client 
has  specifically  and  unilaterally  made  it^ 
choice  from  the  submitted  bids.  The  Depart- 
ment realizes  that  even  this  total  Iscriatlon  of 
defendants  from  the  Client's  Subcontractor 
determination  does  not  prevent  the  Client 
from  refusing  to  deal  with  low-bidding 
United  States  Subcontractors  which  are 
blacklisted.  Kather,  this  provision  recognizes 
the  Client's  right  to  determine  Independently 
the  .specific  source  of  the  goods  or  services  it 
wishes  to  procure.  However,  at  the  very  least, 
the  United  States  Prime  Contractor  will  no 
longer  be  doing  any  screening  or  gatekeeping. 
Even  though  defendants  will  continue  to 
be  able  to  participate  in  Major  Construction 
Projects  where  the  Client  refuses  to  deal  with 
United  States  Subcontractors  who  are  black- 
listed. Sections  IV(E»,  IV(F)  and  V(C» 
should  have  a  beneficial  effect  on  competi- 
tion in  that  United  States  Blacklisted  Persons 
will  be  able  to.  at  least,  bid  upon  the  major 
business  opportunities  relating  to  projects  in 
Arab  League  Countries  and,  perhaps,  on  eco- 
nomic grounds,  even  to  convince  a  few  Arab 
purchasers  to  relax  their  adherence  to  the 
Boycott.  Further,  if  a  Client  seeks  to  u.«e 
defendants'  procurement  expertise  In  making 
Its  final  Subcontractor  selection  decision,  the 
Client  must  agree  not  to  reject  a  bidder  solely 
because  that  bidder  is  a  United  States  Black- 
listed Person.  Otherwise  the  defendants 
would  be  participating  in  the  Boycott  process. 

Section  V(.D) 

In  some  Major  Construction  Projects,  Cli- 
ents independently  procure  the  goods  and 
services  of  Subcontractors  leaving  to  the 
Prime  Contractor  only  design  and  construc- 
tion functions.  Where  the  Client  has  truly 
acted  Independently,  without  defendants' 
participation,  in  soliciting  bids,  evaluating 
those  bids,  and  selecting  a  Subcontractor, 
defendants  have  not  enforced  the  Arab  Boy- 
cott conspiracy  against  United  States  Black- 
listed Persons,  no  matter  what  the  source  or 
basis  of  the  Client's  selection  of  Subcontract- 
ors. Thus,  this  provision  permits  defendants 
to  continue  to  perform  construction,  design 
and  other  functions  on  Major  Construction 
Projects  in  such  a  situation.  However,  to 
assure  that  defendants  remain  totally  re- 
moved from  the  Boycott  influenced  Subcon- 
tractor selection  process,  a  proviso  reaffirms 
the  affirmative  requirements  of  Section  IV (E) 
(see  pages  13-15  above)  by  prohibiting  de- 
fendants from  performing  any  Inspection 
services  in  the  United  States  where  the  ob- 
ject of  such  inspection  is  to  determine 
whether  Subcontractors  are  United  States 
Blacklisted  Persons. 

Section  V(Et 

This  section  simply  assures  that  defend- 
ants will  be  able  to  continue  to  engage  in  the 
normal  process  of  soliciting  competitive  bids, 
evaluating  those  bids  and  making  a  recom- 
mendation based  on  professional  Judgment 
and  normal  criteria,  where  such  practices 
are  permitted  elsewhere  within  Sections  IV 
and  V.  Defendants  can  perform  these  normal 
functions  where  a  Client  has  proposed  a  list 
of  Subcontractors  (even  though  defendants 
arguably  knew  or  may  have  knowrn  that  no 
United  States  Blacklisted  Persons  were  in- 
cluded), provided  defendants  are  not  lim- 
ited to  soliciting  bids  from  only  those  Sub- 
contractors suggested  by  the  Client.  As  Sec- 
tion IV  (P)  requires,  they  must  solicit  bids, 
as  well,  from  qualified  UnltCd  States  Sub- 
contractors who  are  blacklisted. 

(b)  Procedwrol  Prot'isto»«.  The  Stipula- 
tion.— The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment,  In  the  form  negotiated  by  the  par- 
ties, may  be  entered  by  the  Court  at  any  time 
after  compliance  with  the  procedures  of  tha 
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AFP  A.  provided  that  the  United  States  baa 
not  wltbdnim  Ita  coiuent.  "nila  stipulation 
also  proTldes  tbat  there  haa  been  no  admis- 
sion by  dtber  party  with  respect  to  any 
liiaue  of  fact  or  law. 

Section  / 

Section  I  of  the  proposed  Final  Judgment 
Is  a  statement  by  the  Court  that  It  baa  juris- 
diction over  the  subject  matter  and  the  par- 
ties and  that  the  Complaint  states  a  cause  of 
action  under  Section  1  of  the  Sherman  Act. 

5ccfion   /;/ 

The  proposed  Pinal  Judgment  applies  to 
the  defendants  and  each  of  their  respective 
directors,  officers ,  agents,  members,  em- 
ployees and  subsidiaries,  and  to  all  persons  In 
active  concert  or  participation  with  defend- 
ants, who  received  actual  notice  that  the  pro- 
posed Pinal  Judgrnent  has  been  entered.  It 
would  also  apply  to  successors  and  assigns 
of  Bechtel  Corporation  or  Bechtel  Incor- 
porated, of  which  all  companies  of  the  Bech- 
tel Qroxip  are  subsidiaries. 

Sccfton    VI 

TbLs  section  and  Section  vn  would  entitle 
defendants  to  a  modification  of  the  proposed 
Final  Judgment  in  certain  specific  Instances. 
Under  Section  VI.  defendants  would  be  en- 
titled to  a  modification  permitting  them  to 
♦xerclse  rights  or  benefits  with  respect  to 
business  in  Arab  League  Countries  that 
others,  not  subject  to  the  proposed  Final 
Judgment,  may  be  entitled  to  exercise  or 
enjoy,  where  such  ri^jhts  are  created  by  an 
Act  of  Congress  or  an  International  Agree- 
ment. "International  Agreement,"  as  defined 
by  Section  n(J),  is  limited  to  formal  trea- 
ties. Presidential  agreements  and  other  agree- 
ments entered  Into  on  behalf  of  the  United 
States  which  are  sufficiently  Important  to  re- 
quire subsequent  Congressional  approval. 
Purther,  such  rights  or  benefits  are  limited 
only  to  those  which  defendants  could  en- 
joy consistent  with  antitrust  law.  This  pro- 
vision, while  unusual  In  antitrust  consent 
j'Odgments,  recognizes  that  the  Arab  Boycott 
InfolTsa  Issues  other  than  those  of  antitrust 
enforcement  which  may  be  the  subject  of 
overriding  diplomatic  or  legislative  action. 

Section  Vll 

As  It  Is  conceivable  that  the  United  States 
may  seek  to  enforce  antitrust  law  against 
other  United  States  Prime  Contractors  for 
Boycott-related  violations  similar  to  those 
■elleged  In  the  Complaint  In  this  case.  Sec- 
tion VII  was  Included  to  protect  defendants 
from  being  placed  at  a  competitive  dis- 
advantage where  another  such  case  Is 
terminated  by  a  consent  Judgment  more 
favorable  than  this  proposed  Final  Judg- 
ment. Defendants  would  have  to  show  that 
they  would.  In  fact,  necessarily  be  placed 
at  a  competitive  disadvantage  with  respect  to 
Major  Construction  Projects  by  being  held 
to  the  terms  of  th-s  proposed  Pinal  Judg- 
ment. 

Section  VIII 

The  proposed  Filial  Judgment  al:.o  afiords 
the  United  States  a  method  for  monitoring 
compliance  with  Its  provisions  by  inspecting 
documents  and  records  in  control  of  de- 
fendants and  by  conducting  Interviews  with 
sflloers,  directors,  employees  and  agents  of 
each  defendant,  provlde<t  that  counsel  may 
be  present  at  any  such  interviews.  Defend- 
ants may  also  be  reqtiired  to  report  to  the 
plaintiff  in  writing  under  oath  with  respect 
to  any  matters  contained  In  the  proposed 
Pinal  Judgment.  Section  Vin  further  gives 
cwtaln  q>eclfled  docusients  or  other  In- 
fonnatlon  obtained  pursuant  to  this  section 
defendants  the  right  to  recelre  notice  before 
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are  disclosed  to  other  persons  by  the  De^ 
partment.  This  applies  otUy  where  docu> 
ments  are  pre -marked  and  are  of  the  type  de- 
scribed In  BiUe  ae(C)  (7)  of  the  Inderal 
Rules  of  Civil  Procedure,  (a-  are  dlplomatlr 
cally  seivsltlve.  Such  notice  need  not  be  given 
where  the  disclosure  contemplated  would  be 

(I)  to  a  duly  authorized  representative  of  the 
Executive  Branch  of  the  Ptederal  Oovemment, 

(II)  In  a  Orand  Jury  proceeding  or  (ill)  in 
any  legal  proceeding  where  a  defendant  Is  a 
party.  This  provision,  however,  gives  defendr 
ants  no  automatic  right  to  prevent  or  limit 
disclosure.  Once  they  receive  notice,  defend- 
ants will  have  the  option  of  making  an  ap- 
plication to  the  Court  (pursuant  to  Section 
IX)  for  a  protective  order  which  rhe  De- 
partment l.s  free  to  oppose. 

Section  IX 

Under  this  section  the  Court  will  retain 
Jurisdiction  for  the  purpose  of  enabling  any 
of  the  parties  to  the  Final  Judgment  to 
apply  at  any  time  for  any  order  as  may  be 
necessary  for  the  Interpreting  and  carrying 
out  of  the  Pinal  Judgment  or  Its  modifica- 
tion or  enforcement,  for  the  punishing  of 
violations  of  the  Final  Judgment,  or  for  the 
.purpose  of  enabling  any  defendant  to  make 
objections   arising   out    of   Section    VITI. 

Section  X 


The  proposed  Pinal  Judgment  provides  that 
it  shall  be  terminated  twenty  years  from 
the  date  of  Its  entry.  This  does  not  mean 
defendants  will  then  be  free  to  resume  the 
activities  upon  which  the  Cimplaint  was 
based. 

Section  XI 

Penally,  this  Section  const; tuit-!:  a  deter- 
mination that  entry  of  the  proposed  Pinal 
Judgment  is  in  the  public  Interest.  Under 
the  provisions  of  Section  2(e)  of  the  APPA 
(15  U.3.C.  !  16(e) ),  entry  Is  conditioned  upon 
this  Court's  determination  that  it  Is  in  the 
public  Interest. 

14)     IITECTS    ON    PRIVATT    PtAlNTHTS 

Section  4  of  the  Clayton  Act  (16  U.S.C. 
i  15)  provides  that  any  person  who  hae 
been  injured  as  a  result  of  conduct  probit»- 
ited  by  the  antitrust  laws  may  bring  suit  in 
federal  court  to  recover  three  times  the  dam- 
ages such  person  has  suffered,  as  well  as 
costs  and  reasonable  attorney's  fees.  The 
entry  of  the  propoeed  Pinal  Judgment  vtrlll 
'not  have  any  effect  on  the  right  of  any 
potential  private  plaintiff  who  claims  to 
have  been  damaged  by  the  alleged  violation 
to  sue  for  monetary  damages  or  any  other 
legal  or  equitable  remedies.  However,  this 
Pinal  Judgment  may  not  be  used  as  prima 
facie  evidence-  in  private  litigation  pursuant 
to  Section  5(a)  of  the  Clayton  Act  (15  U  S.C. 
J  16(a)). 

(5  1     PROCEDfRES    AV.MLABLE    rOR     MODIFICATION 
OF  THE  PROPOSED  CONStNT  JUDGMENT 

The  proposed  Pinal  Judgment  Is  subject  to 
a  stipulation  between  the  United  States  aod 
the  defendants  providing  that  the  United 
States  may  withdraw  its  consent  to  the  pro- 
posed Pinal  Judgment  tintil  such  time  as  the 
Court  has  found  that  Its  entry  is  in  the  pub- 
lic Interest.  The  propose<l  Pinal  Judgment 
provides,  in  Section  IX,  for  retention  ef 
jurisdiction  of  this  action  by  the  Court  to 
permit,  among  other  things,  the  parties 
thereto  to  apply  to  the  Court  for  such  orders 
as  may  be  necessary  or  ai>propriate  for  its 
modification. 

As  provided  in  the  APPA.  any  person  wish- 
ing to  oconment  upon  the  propoeed  Final 
Judgment  may,  for  a  60-day  period  prior  to 
the  effective  date  of  the  propoeed  Final  Judf - 
ment,  submit  them  in  writing  to  tlie  United 
States  Department  of  Justice,  Joel  Davldow, 
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CThief,  Foreign  Commerce  Section,  Antitrust 
Division,  Washington,  D.C.  20630.  The  com- 
ments and  the  Departznent's  response  to 
them  will  be  filed  with  the  Oourt  and  pub- 
lished in  the  Fkoeral  RscisTKa.  The  Depart- 
ment of  Justice  will  thereafter  evaluate  any 
and  all  such  comments  and  determine 
whether  there  is  any  reason  for  withdrawal 
of  its  consent  to  the  proposed  Final 
Judgment. 

16)       ALTEKNATIVES      TO 
JUDGMENT      ACTVALLV 
UNITED   STATES 

The  United  States  gave  activ*  con.sidera- 
tion  to  several  alternative  proposals  for  final 
relief  in  this  proceeding.  These  alternative 
proposals  fall  Into  two  general  categories : 
(a)  full  trial  on  the  merits  or  motion  for 
summary  judgment,  either  of  which  would 
have  led  to  a  litigated  judgment  Imposed  by 
the  Court,  or  (b)  a  proposed  fi2\al  judgment 
with  provisions  different  from,  or  not  in- 
cluded in  the  proposed  Pinal  Judgment  being 
submitted  with  this  C.I.S. 

(a)  A  Litigated  Judgment.  As  In  any  anti- 
trust case,  the  Department  had  the  alterna- 
tive of  rejecting  all  settlement  proposals  and 
proceeding  to  a  determination  of  the  lawsuit 
by  the  Court  on  the  merlta.  This  may  have 
been  achieved  either  by  a  ftill  evidentiary 
trial  or  by  a  motion  for  summary  judgment 
based  on  facts  not  In  dispute.  These  alterna- 
tives are  never  finally  rejected  until  the  De- 
partment Ls  able  to  examine  and  compare  a 
proposed  jiidgment  against  the  relief  which 
might  have  been  obtained  after  a  successful 
determination  by  the  Court  of  the  Issues  in 
dispute.  Here  it  was  determined  that  no  sig- 
nificant additional  relief  could  have  been  ob- 
tained in  a  litigated  Judgment.  Accordingly 
there  was  no  justification  for  undertaking 
the  risks  and  costs  of  litigation. 

(b)  Alternative  Provisions  for  a  Proposed 
Final  Judgment.  Throughout  its  negotiations 
with  defendants,  the  Department  considered 
various  provisions  not  fotmd  in  the  proptosed 
Final  Judgment  and  different  versions  of  the 
provisions  which  have  been  Included.  '^Tiile 
numerous  proposals  have  been  considered 
and  rejected  for  grammatical,  technical  and 
legal  reasons,  only  those  provlislons  discussed 
below  were  given  serious  consideration  as 
alternatives  to  the  language  fljially  agreed  to. 

Section  IV 

The  United  States  Initially  considered  pro- 
posals regarding  the  principal  prohibitory 
section  of  the  proposed  Ptnal  Judgment.  Sec- 
tion IV,  which  did  not  Include  the  present 
subsections,  IV(F),  IV(G)  and  IV(H).  Sec- 
tion IV(F)  and  IV(a)  were  added,  as  is 
stated  in  Part  3  of  this  C.I.S.,  to  reach  par- 
ticular aspects  or  methods  of  Subcontractor 
selection. 

The  original  proposal  for  Section  IViH) 
considered  by  the  United  States  would  have 
prohibited  defendants  from  obtaining,  main- 
taining, communicating  or  using,  in  con- 
nection with  any  Major  Construction  Proj- 
ect, the  two  types  of  lists  described  in  this 
provision.  This  broad  alternative  was  re- 
jected since  the  Complaint  charged  only 
using  the  blacklist  to  aid  in  the  refusal  to 
deal  with  United  States  Blacklisted  Persons. 
This  Section  was  further  limited  to  prohibit 
only  maintenance  of  the  described  lists  in 
the  United  States  since:  (1)  it  is  the  enforce- 
ment of  the  Boycott  In  the  United  States 
which  is  the  offense  charged;  and  (ill  de- 
fendants may  be  required  to  m&intain  such 
lists  within  the  Arab  League  Country  in 
which  they  are  doing  business. 

Section  V 

The  original  proposal  the  United  States 
considered  did  not  include  any  of  the  pro- 
visions of  Section  V.  In  general,  the  United 
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States  agreed  to  Include  these  limitations 
because  a  Judgment  without  them  would 
have  Jec^>ardlzed  the  continued  conduct  ot 
any  business  by  defendants  (and  possibly 
others)  in  Arab  League  Countries,  and  would 
have  forced  conduct  by  the  defendants  which 
went  beyond  the  theory  of  the  case.  Without 
these  provisions,  some  of  the  broad  prohibi- 
tions of  Section  IV  could  have  been  Inter- 
preted to  require  defendants  to  refrain  from 
acting  as  Prime  Contractors  wherever  they 
had  reason  to  believe  that  the  Arab  Boycott 
was  a  factor  in  the  selection  of  any  Person 
to  participate  in  Major  Construction  Proj- 
ects— a  fact  that  can  be  reasonably  inferred 
with  respect  to  every  Major  Construction 
Project  In  certain  Arab  League  Coimtrles, 
including  those  where  the  Bechtel  Group 
does  extensive  business.  Further,  these  pro- 
visions may  have  appeared  to  impinge  upon 
the  sovereignty  of  Arab  League  Cotintrles 
over  their  internal  affairs  with  a  possible  re- 
sult that.  Instead  of  opening  up  this  com- 
merce tA  United  States  Blacklisted  Persons, 
it  would  be  closed  off  entirely  for  all  United 
States  pAme  Contractors  and  Subcontrac- 
tors. Thlslwould  have  been  beyond  the  ptir- 
pose  and  allegations  of  the  Complaint. 

The    foBowlng    alternative   or    additional 
proposals  ^ere   considered  with   respect  to 
subsections  of  Section  V. 


individual 

SeotionVi 

The  Unl 

tive  which 


States  considered  an  alterna- 
iild  have  limited  this  section's 
scope  to  contacts,  agreements  and  purchase 
orders  which  irovlde  that  defendant  abide 
by  the  laws  of  the  country  in  which  the 
Major  ConstruMlon  Project  Is  located  only 
as  to  its  actlv+mswjthln  that  country.  As 
explained  in  Part  Tof"hIs  C.I.S.,  It  Is  stand- 
ard practice  In  the  construction  Industry  to 
provide  in  contracts  that  the  law  of  the 
locality  in  which  a  project  is  located  shall 
govern  the  performance  of  such  contracts 
wherever  that  performance  takes  place.  Thtis, 
if  defendants  were  building  an  oil  refinery 
in  Texas,  It  would  be  common  to  provide 
that  the  state  law  of  Texas  would  apply, 
or.  If  they  were  building  a  pipeline  in  Ven- 
ezuela, the  law  of  that  country  would  be 
stipulated.  As  long  as  there  is  no  specific 
reference  to  the  Arab  Boycott,  or  no  Inclu- 
sion of  a  specific  Boycott  clause,  the  United 
States  believes  It  Is  not  necessary  to  create 
a  special  exception  to  the  normal  construc- 
tion industry  practice  for  projects  in  Arab 
League  Countries. 

As  it  originally  appeared  In  the  proposed 
Final  Judgment,  this  Section  did  not  Include 
the  proviso  stating  that  defendants  were 
not  otherwise  relieved  from  any  specific 
prohibitions  or  obligations  of  the  Judgment. 
The  original  proposal,  while  Intended  to  ap- 
ply only  to  the  language  of  contracts,  agree- 
ments or  purchase  orders  and  not  defendants' 
conduct  cm:  performance  under  them,  was 
believed  to  create  a  potential  ambiguity 
which  could  permit  defendants  to  engage  in 
Boycott  enforcement  in  the  United  States 
becatise  the  laws  of  tiie  Arab  League  Coun- 
try m  which  the  project  was  located  would 
invariably  include  specific  statutes  requir- 
ing Boycott  enforcement  as  to  business  con- 
ducted in  that  country.  The  proviso  elimi- 
nates any  such  ambiguity. 

Section  V{B) 

An  alternative  provision  considered  In- 
cluded a  clause  at  the  end  of  Section  V 
(B)  which  would  have  denied  to  defendants 
protection  where  they  were  engaging  In 
a  concerted  refusal  to  deal  with  all  United 
States  Persons.  Since  the  investigation  un- 
covered no  evidence  of  such  a  ccHi;q>tracy, 
and  the  Complaint  only  dealt  with  what  tin- 
covered,  a  refusal  to  deal  with  United  States 


Blacklisted  Persons,  this  dause  was  not  re- 
quired. If  It  la  loond  In  tlie  future  that  de- 
fendants are  refusing  to  deal  wltii  aU  United 
States  Suboontracton  for  aU  of  Its  Major 
Oonatruottoa  Projects  In  Arab  Lea^tie  Ootm- 
tries  In  mdw  to  avoid  dealing  with  United 
States  Blacklisted  Paeons,  the  Department 
will  have  to  make  an  Independent  deter- 
mination as  to  the  appropriate  course  of 
action. 

Additional   Section   V  Provision   Considered 

An  additional  provision  of  Section  V  which 
was  oonsldered  would  have  permitted  defend- 
ants to  insert  In  their  agreements  with  Sub- 
contractors a  clause  providing  that,  if  that 
Subcontractor's  goods  or  personnel  were  re- 
fused admittance  Into  the  country  in  which 
the  Major  Construction  Project  was  located 
due  to  the  laws,  regulations,  policies  or  of- 
ficial acts  of  that  country,  the  Subcon- 
tractor would  assume  the  risks  of  loss  and 
hold  defendants  harmless.  Another  alterna- 
tive version  of  this  provision  would  have  re- 
quired, where  such  a  clause  was  Included, 
that  defendants  make  a  good  faith  effort 
to  obtain  the  admission  of  the  Subcon- 
tractor's goods  or  personnel  Into  the  proj- 
ect country.  It  was  Eigreed  that  the  ques- 
tion of  who  shall  bear  the  cost  of  any 
failure  or  Inability  of  the  Subcontractors 
goods  or  personnel  to  gain  admission  mto  the 
project  country  should  be  left  either  to  gen- 
eral principles  of  law  or  contractual  negotia- 
tions between  Subcontractors  and  the  de- 
fendants. Including  this  provision  in  the 
proposed  _^nal  Judgment  was  viewed  as 
creating  tinnecessary  inflexibility  for  all  par- 
ties: Subcontractors,  defendants  and  the 
Department;  and  it  was  agreed  that  the 
wiser  course  would  be  to  handle  each  situ- 
ation on  a  case-by-case  basis.  The  Depart- 
ment does  not  believe  that  the  defendants 
are  necessarily  obligated  to  assume  all  risks 
of  loss  to  be  In  compliance  with  this  pro- 
posed Final  Judgment. 

Section  VII 

As  originally  considered  by  the  United 
States,  this  section  would  have  empowered 
the  CoSrt  to  modify  the  Final  Judgment  tor 
conform  to  any  Judgment  entered  in  any  oth-  \ 
er  antitrust  case,  arising  out  of  the  Arab  ' 
Boycott,  brought  by  the  Department  of 
Justice,  even  if  the  United  States  lost  that 
case  and  the  Judgment  entered  discharged 
that  defendant  from  any  liability.  This  pro- 
vision was  not  acceptable  because  of  the 
vagaries  of  litigation  and  because  special 
facts  might  restilt  in  the  loss  of  other  Arab 
Boycott  cases  while  the  Department's  legal 
theory  remained  unaffected.  Consequently, 
the  right  of  defendants  to  a  modification  of 
the  Final  Judgement  was  limited  only  to 
those  Instances  where  a  consent  Judgment 
was  entered  In  a  similar  case.  At  the  same 
time  a  proviso  was  added  making  it  clear 
that  all  parties  retained  their  right  to  peti- 
tion the  Cotirt  for  a  modification,  pursuant 
to  the  general  Jurisdictional  grant  reserved 
to  the  Court  under  Section  IX,  In  light  of 
the  results  of  a  litigated  case. 

Section  VIII 

The  United  States  considered  an  alternate 
version  of  this  clause  which  did  not  Include 
the  second  sentence  of  the  last  paragrt^h  of 
the  section  providing  for  ten  days'  notice  to 
defendants  before  the  disclosure,  under  some 
circumstances,  of  certain  pre-designated  ma- 
terial obtained  pursuant  to  this  section.  As 
the  additional  language  created  no  prohibi- 
tion to  the  disclosure  otherwise  permitted 
under  the  section,  but  simply  set  up  a  no- 
tice procedure,  the  Department  agreed  to 
its  Inclusion  on  the  grounds  of  fairness. 


Early  proposals  for  a  Final  Judgment  in 
this  case  did  not  include  a  date  for  the  ex- 
piration of  its  iKX>Tlalons.  Such  a  perpetual 
Judgment  was  rejected  because  of  the  vola- 
tile nature  of  Bfiddle  East  relationships. 
Neither  the  Department  nor  the  defendants 
should  be  forever  wedded  to  a  judgment 
based  upon  19T7  facts  and  the  present  sta- 
tutory and  decisional  state  of  antitrust  law. 
Automatic  termination  of  the  judgment 
would  permit  the  parties  to  adjtxst  their  po- 
sitions accordingly  at  that  time. 

Additional   Separate   SectioTis   Not   Included 
in  the  Proposed  Final  Judgment 

The  United  States  originally  considered 
including  in  the  proposed  Final  Judgment 
provisions  which  would  have  required  the 
defendants  to  file  with. the  Department  of 
Justice  extensive  and  detailed  reports  of  all 
phases  of  the  Subcontractor  selection  proc- 
ess if  defendants  entered  Into  any  contract, 
outside  the  United  States,  which  included  a 
clause  requiring  them  or  their  Subcontrac- 
tors to  refuse  to  deal  with  United  States 
Blacklisted  Persons.  As  with  this  proposed 
Pinal  Judgment,  this  earlier  version  would 
not  have  specifically  prohibited  entering  into 
such  contracts  outside  the  United  States  so 
long  as,  pursuant  to  such  clauses,  defend- 
ants did  not  refuse  to  deal,  or  require  others 
to  reftise  to  deal  with  United  States  Black- 
listed Persons.  Also  Included  was  a  pro- 
vision requiring  defendants  to  use  "good 
faith  efforts"  to  attempt  to  gain  the  entry 
of  the  products  of  Blacklisted  Persons  se- 
lected as  Subcontractors  Into  Arab  League 
Countries. 

These  provisions  were  rejected  in  favcr  of 
the  more  standard  and  general  visitation 
provisions  (Section  VTII  of  the  proposed 
Final  Judgment)  since  they  would  have  re- 
quired the  Antitrust  Division  to  become  in- 
volved extensively  in  the  regulation  of  de- 
fendants' daily  business  affairs.  This  would 
be  a  highly  undesirable  precedent  and 
would  create  an  undue  strain  on  the  Anti- 
trust Division's  resources.  It  might  also  so 
severely  Increase  the  cost  to  defendants  in 
doing  business  In  the  Middle  East  that  they 
would  be  placed  at  a  competitive  disadvan- 
tage with  respect  to  other  United  States  and 
foreign  contractors — a  result  inconsistent 
with  the  Department's  objective,  under  the 
antitrust  laws,  to  promote  oomi>etltion.  Fur- 
ther, when  the  prohibitions  and  obligations 
of  Section  IV  were  made  more  specific,  and 
Section  Vs  narrow  and  limited  exceptions 
were  added,  it  became  unnecessary  to  re- 
quire defendants  to  submit  to  detailed  regu- 
latory-type observation  of  their  affairs.  The 
Department's  power  under  Section  VIIT 
should  be  sufficiently  broad  to  meet  any 
need  for  discovery  into  the  conduct  of  de- 
fendants on  Arab  League  Country  Major 
Construction  Projects  which  the  Depart- 
ment could  reasonably  have  under  Its  Judg- 
ment enforcement  and  monitoring  respwnsi- 
bllltiea. 

Finally,  any  requirement  that  defendants 
make  a  good  faith  effort  to  achieve  the  entry 
of  the  goods  or  personnel  of  selected  black- 
listed Subcontractors  was  similarly  rejected 
as  Impractical  and  not  capable  of  policing. 
It  is  possible  that  this  requirement  would 
have  placed  the  Department  of  Justice,  a  law 
enforcement  agency,  in  the  anomalous  posi- 
tion of  requiring  defendants  to  engage  In 
conduct  subject  to  another  country's  sover- 
eign jurisdiction  which  violated  the  laws  of 
that  country.  ■" 

(7)  BETEBMINATIVE  DOCUMENTS 

There  are  no  materials  or  documents 
which  the  Government  considered  determi- 
native in  formulating  this  propoeed  Final 
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Judgment.  Tbcr«forr,  bosm  »r«  being  filed 
with  tlila  dOduncBt. 

Respectfully  submitted!. 

Dated :  Washington,  D.C.,  January  10,  1977. 

DOUOL.AS  E.  nOSBNTHALs 
DONALD  A.  KAPUm. 

[FT?  Doe  77-16'3PUcd  l-l&-77;8:45  am) 


I  Law  Enforcement  Assistance 

Administration 

NATIONAL  INSrmJTE  OF  LAW  ENFORCE- 
MENT AND  CRilMINAL  JUSTICE 

Meeting 

Notice  is  hereby  givwi  that  the  Ad- 
visory Committee  of  the  National  Insti- 
tute of  Law  Enforcement  and  Criminal 
Justice,  Law  Enforcement  Assistance  Ad- 
ministration, will  meet  on  February  9. 
1977  from  9:15  a.m.  to  5:00  pjn.  at  the 
Twin  Bridges  Marriott  Motor  Hotel.  U.S. 
1  and  1-95.  Arlington.  Virginia. 

The  major  topic  of  discussion  will  con- 
cern long-range  planning  for  Institute- 
sponsored  research  and  evaluation. 

The  meeting  will  be  open  to  the  public. 

For  further  information,  please  con- 
tact Gerald  M.  Caplan.  National  Insti- 
tute of  Law  Enforcement  and  Criminal 
Justice,  Law  Enforcement  Assistance  Ad- 
ministration. U.S.  Department  of  Justice, 
633  Indiana  Avenue,  N.W..  Washington. 
DC.  20531.  <202'  376-3606. 

I  Jay  Brozost. 

A  ttorney- Advisor. 
Office  of  General  Counsel. 
[PR  Doc. 77-1727  Filed  1-18-77:8:45  am] 

NATIONAL  SCIENCE  FOUNDATION 

ADVISORY  PANEL  FOR  NEUROBIOLOGY 

Meeting 

In  accordance  with  the  Federal  Advi- 
sory Committee  Act,  Pub.  L.  92-463.  the 
National  Science  Foundation  announces 
the  following  meeting: 

Kame:  Advisory  Panel  for  Neurobiology. 

Dftt«  and  Time;  February  10-11 ,  1977;  0:00 
am  eacb  day. 

Place:  Boom  338,  National  Science  Founda- 
tion. 1800  O  Street.  NW.  Washington.  D.C. 
30660. 

Type  of  Meeting ;  Closed. 

Contact  Person:  Dr.  N.  Herbert  Spector,  Pro- 
gram Director  for  Neurobiology,  Room  330. 
national  Science  Foundation,  Washington, 
D.C.  30660,  Telephone  (303)  634-M36. 

Purpoee  of  Panel :  To  provide  advice  and  rec- 
ommendations concerning  support  for  re- 
•earcb  In  neurobiology. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the  aelec- 
Cbm  process  for  awards. 

Seaaon  for  Closing:  The  proposals  and  proj- 
ects being  reviewed  Include  Informattoii 
of  a  proprtetary  or  oonfldentU)  nature.  In- 
elndliig  tedinlcal  Inftirmatlon.  financial 
tfata.  audi  ••  aalaiies:  and  peraonal  In- 
formatlon  concerning  Indlvldnals  aasoci- 
ated  with  the  propooala  and  projecta.  nicae 
mattera  are  within  exeraptlena  (4)  and  (8) 
of  ft  UJB.C.  6Sa(b).  P»eedcm  e*  Informa- 
tion Act.  The  rendering  of  advice  by  the 


NOnCES 


panel  is  considered  to  he  a  part  of  the 
Foundation's  deliberative  proo&Bs  and  Is 
ttaoa  subject  to  ezemptlaa  (6>  d  the  Act. 
Authority  to  doae  Meeting:  This  detannto*- 
tlon  was  made  by  the  Oommlttee  punq- 
ant  to  provlstcHis  of  section  10(d)  of  Pub. 
L.  93-463.  The  Oommlttee  Management 
Office  was  delegated  the  authority  to  maJoe 
determinations  by  the  Director,  NSF,  on 
Feb-'iiary  11,  1976. 

r  M.  Rebecca  WnrKLEn. 

\  Acting   Committee 

Management  Officer. 

J.^NUARY   14,  1977. 

[PR  Doc.77-1 7-19; Filed  l-:8-77;8:45  am) 

POSTAL  RATE  COMMISSION 

VISITS  TO  POSTAL  FACILITIES 

Washington,  D.C. 

January  13,  1977.  - 
Notice  is  hereby  given  that  onployeee 
of  the  Postal  Rate  Cranmlsslon  will  be 
visiting  Postal  Service  facilities  on  the 
dates  indicated  for  the  purpose  of  ac- 
quiring general  background  knowledge  of 
fxjstal  c^^eratlons. 

No  particular  matter  at  issue  in  con- 
tested proceedings  before  the  Commis- 
sion nor  the  substantive  merits  of  a  mat- 
ter that  is  likely  to  become  a  particular 
matter  at  Issue  in  contested  proceedingE 
before  the  Commission  will  be  discussed. 
Reports  of  the  visits  will  be  <hi  file  in 
the  Commission's  docket  room. 

Place  of  vitit   « 
20th  Street  Station. 

Washington,  D.C. 
Temple  Hills  Station 

Washington,  DC. 


Date  0/  rislt 


Jan.  36  and 
37,  1977. 


By  dii'ection  of  the  Commission. 

Jabces  R.  Lnv^^Y, 
Secretary  of  the  Commission. 

( FR  Doc.77-1674  Filed  1-18-77,8 :45  am] 

SMALL  BUSINESS  i 

ADMINISTRATION  t 

SPOKANE  DISTRICT  ADVISORY  COUNCIL 

Public  Meeting 

The  Small  Business  Admln1.stratk>n 
SpcAane  District  Advisory  Council  will 
meet  at  8:00  ajn.,  Friday,  Frtmiary  4. 
1977.  In  RocHn  485,  U.S.  Court  House 
Building,  West  920  Riverside  Aveziue.  In 
Spokane,  Wa^ilngton,  to  discuss  such 
business  as  may  be  presented  by  mem- 
bers, the  staff  of  the  Small  Bulmess  Ad- 
mlDlstratlOD,  or  others  attending.  Vac 
furtber  Information,  write  or  call  Wil- 
liam B.  Schumacher,  Small  Buslneos  Ad- 
ministration. UJ3.  Court  House,  Room 
651,  P.O.  Box  2167,  Spokane,  Washing- 
ton 99310.  (509)  456-4781,  FTS  439-3781. 

Dated:  January  14, 1976. 

BsmiT  T.  Z.  Bras,  Jr.. 
Deputp  AdvoetOe  for 
Aivtaory  CxntfteOa. 

[PR  Doc.77-1834  FUed  l-l»-77;8:46  am) 


DEPARTMENT  OF  STATE 

(Public  Notice  513] 

DISCLOSURE  OF  MARKET-SENSITIVE 
INFORMATION 

Proposed  Guidelines 

The  Department  of  State  plans  to  Is- 
sue Internal  gulddlnes  to  Its  personnel 
concerning  the  release  of  market - 
sensitive  information.  Because  of  the 
potential  effect  of  these  guidelines  on  the 
general  public,  as  well  as  on  individual 
members  of  the  public  who  might  ap- 
proach the  Department  directly  for  in- 
formation which  is  determined  to  be  of 
this  kind,  the  proposed  guidelines  are 
being  published  in  the  Federal  Register 
for  public  comment  prior  to  being  pro- 
mulgated in  Volume  10,  Economic  Af- 
fairs, Foreign  Affairs  Manual 

Interested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communications  should  be 
submitted  to  the  Assistant  Legal  Adviser 
for  Economic  and  Business  Affairs, 
Department  of  State,  2201  C  Street,  NW., 
Washington,.  D.C.  20520.  All  comment 
received  on  or  before  February  18,  1977. 
will  be  considered. 

760    Disclosure  or  Market-Sensitive 
Information 

761    DEFINrnON 

Market-sensitive  Information  is  in- 
formation of  a  nature  such  that  its  pub- 
lic release  would  be  likely  to  have  an 
Immediate  effect  on  relevant  trading 
markets,  such  as  the  Commodities  For- 
eign Currency  or  Securities  Exchanges. 
Such  Information  as  cxvp  forecasts  or 
failures  or  agreements  entered  into  in 
the  economlc-trade-conunodltles  field 
may  be  of  such  significance  that  its  re- 
lease would  immediately  affect  trading 
in  specific  commodities,  currencies  or 
stocks.  Similarly.  lnfanuatl<8i  as  to 
balance-of -payments  porfcHmance  or  re- 
valuations of  currency  may  be  Important 
enough  once  known  to  affect  currency 
mai^ets.  Information  as  to  a  specific 
enterprise,  such  as  pending  expropria- 
tion or  the  fact  that  a  lawsuit  may  be 
brought  against  it  by  the  government, 
could  affect  trade  in  the  securities  of  that 
company. 

T82   DEPARTMENT    OF    STATE    RESPONSIBILI- 
TIES  AND   OBJECT   OF   DIRECTIVE 

Department  and  Foreign  Service  offi- 
cers In  all  areas  can  expect  to  acquire 
market-sensitive  Information  tn  the 
normal  course  ci  their  duties.  Such  in- 
formation will  not  necessarily  be  classi- 
fied. It  Is  the  responaibility  of  all  officers 
(especially  those  ^^ose  duties  entail  pub- 
lic press  briefings,  provkUng  background 
statements  to  the  press,  dealing  with 
freedom  of  informatton  retjuests,  os  fre- 
quent contact  with  fbe  putalte)  to  make 
evcrr  effort  to  innve  tba*  tbey  mt  re- 
lease markct-seBsittve  laf onnatlan  in 
luch  a  manner  as  to  undulf  disturb  trade 
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in  the  relevant  market  or  so  as  to  pro- 
vide private,  selective  notification  of  that 
information.  To  assist  officers  in  ful- 
filling their  respc»islbllitles,  guidtiines 
are  set  forth  below. 

763      DETERMINATION   OF  WHETHER  INFOR- 
MATION IS  MARKET-SENSITIVE 

If  an  officer  is  not  certaJn  whether 
particular  information  which  Is  to  be  re- 
leased either  selectively  or  to  the  public 
at  large  Is  market-sensitive,  the  officer 
should  dire<;t  the  question  to  the  office 
in  the  Department  which  is  best  equipped 
to  determine  the  significance  of  the  In- 
formation, such  as  the  Office  of  Inter- 
national Commodities  (EB/ORP/ICHJ) , 
for  commodity  information,  the  Office  of 
Food  Policy  (EB/ORF/OFD) ,  for  agri- 
cultural Information,  the  Office  of  Mone- 
tary Affairs  (EB/IPD/OMA) ,  for  foreign 
currency  Information,  the  Office  of  In- 
vestment Affairs  (EB/IPD/OIA),  for  in- 
formation relating  to  Investment  mat- 
ters. It  win  not  always  be  possiiile  for 
officers  in  these  offices  to  make  a  final 
determination  of  the  matter,  as  ttils 
might  require  a  more  complete  aw>ralsal 
of  the  Information  in  the  context  of  the 
market  In  general  and  perhaps  the  com- 
modity or  security  in  particular  than  the 
officer  can  be  expected  to  und'irtake.  In 
such  cases,  the  economic  officer  should 
consult  the  relevant  government  agency 
or  agencies  (such  as  the  SEC,  Depart- 
ment of  Agriculture,  Commodity  Futures 
Trading  Commission,  Treasury).  The 
offices  to  contact  are  as  follows: 

SEC — Directorate  of  Economic  and  Policy 
— Researcli. 

Agriculture — Director  of  Agricultural  Eco- 
nomics. 

Treesury — Office  of  Securities  Markets  Policy. 

Commodity  Futures  Trading  Commission — 
Office  of  Intergovemmental  Affaire. 

Officers  should,  of  course,  use  their  Judge- 
ment in  deciding  whether  any  additional 
agencies  should  be  consulted  in  any  par- 
ticulsir  situation. 

764      RELEASE   OF   MARKET-SENSITIVE 
nrFORMATIOH 

Market-SMisitlve  information  should 
be  released  in  such  a  manner  as  to:  (1) 
Limit  to  the  greatest  extent  possible  any 
disturbance  In  the  relevant  market:  and 
(2)  attempt  to  assure  that  all  interested 
parties  and  the  public  receive  access  to 
such  information  at  the  same  time,  so  as 
to  prevent  a  few  privileged  parties  from 
obtaining  a  trading  advantage.  There- 
fore, market-sensitive  information 
should,  as  a  general  matter,  only  be  re- 
leased after  the  colse  of  any  relevant 
trading  market  for  the  day.  The  infor- 
mation should  then  be  released  to  news 
media  in  a  manner  such  as  to  ensure  the 
broadest  possible  dissemination,  for  ex- 
ample, by  utilizing  the  Dow  Jones  and 
Reuters  services.  Where  it  is  impossible  to 
await  the  close  of  the  market  and  it  is 
considered  that  the  Information  would 
have  a  significant  Impact  on  trading,  the 
Department  officer  should  coordinate 
with  the  SEC  or  other  appropriate  agency 
before  the  Information  is  released,  as  cer- 
tain agencies  such  as  the  SEC  and  Agri- 


culture have  established  procedures  to 
effect  a  suspension  of  trading  in  the 
relerant  commodi^  or  security. 

While  release  of  market-sensitive  in- 
formation to  selected  persMis  is  to  be 
avoided  if  at  all  possible,  tn  certain  in- 
stances (e.g.,  release  of  documents  in 
respcMise  to  a  freedom  of  information  re- 
quest) such  release  may  be  unavoidable. 
In  such  instances,  the  Department  offi- 
cer should  take  concurrent  steps  (in  co- 
operation with  other  agencies,  if  appro- 
priate) to  ensure  the  pubUc  dissemina- 
tion of  the  information,  thereby  avoiding 
the  po^bility  of  the  selected  recipient 
gaining  trading  advantage. 

Dated:  January  10,  1977. 


Monroe  Leigh. 
Legal  Adviser. 

[PR  Doc.77-1675  Piled  1-1»-Tr;«:45  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Office  of  the  Secretary 

aTlZENS*  ADVISORY  COMMITTEE  ON 
TRANSPORTATION  QUAUTY 

Committee  Renewal 

Notice  is  hereby  given  that  the  Citi- 
zens' Advisory  Committee  on  Transpor- 
tation Quality  is  being  renewed  effective 
January  5.  1977.  The  Secretary  of 
Transportation  has  determined  that  re- 
newal of  this  Committee  Is  in  the  pub- 
lic Interest  In  connection  with  the  per- 
formance of  duties  ImjxKed  on  the  De- 
partaient  of  Transportation  by  law. 

This  notice  is  given  pursuant  to  sec- 
tion 9(a)  (2)  of  the  Federal  Advisory 
Oxnmittee  Act. 

Issued  in  Washington,  D.C,  on  Janu- 
ary 12,  1977. 

JUDTTH  T.  Connor. 
Assistant   Secretary  for  Envi- 
ronment, Safety,  and  Con- 
sumer Affairs. 
(FB  Doc.77-1  S48  Filed  l-18-77;8:46  aa] 

DEPARTMENT  OF  THE  TREASURY 
OfTke  of  the  Secretary 

[Treasury  Department  OrdN^  No.  221-3  (Re- 
vision 3)  ] 

TRANSFER  OF  FUNCTIONS  TO  THE 
INTERNAL  REVENUE  SERVICE 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  Including 
the  authority  in  Reorganization  Plan  No. 
26  of  1950.  it  is  ordered  that: 

1.  There  is  hereby  transferred  to  the 
Commissioner,  Internal  Revenue  Service 
those  functions,  powers  and  duties  of  the 
Director  of  the  Bureau  of  Alc(^ol,  To- 
bacco and  Firearms  arising  under  laws 
relating  to  taxes  on  wagering  and  the 
iKovislons  of  Treasury  Department  Order 
221-3. 

2.  All  regulations  prescribed,  all  rules 
and  instructions  Issued,  and  all  forms 
ad(vted  for  administration  of  the  wager- 
ing tax  laws  in  effect  or  in  use  on  tihe 
date  of  this  Order  shall  continue  In  effect 


or  in  use  until  superseded  or  revised  by 
the  CommlssiODer. 

3.  To  the  extent  that  any  actl(xi  taken 
by  the  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  or  his  delegates, 
under  Treasury  Etepartment  Order  221- 
3,  before  the  effective  date  of  this  Order 
may  require  ratification,  such  action  is 
hereby  ratified. 

4.  Each  wagering  tax  case  or  investi- 
gation open  or  otherwise  in  process  as  oi 
the  date  of  this  Order  shall  be  pursued  to 
conclusion  by  the  agency  processing  the 
same  on  that  date. 

5.  This  Order  is  effective  Immediately. 
All  delegations  in  c(Hislstent  with  this 
Order  are  revoked. 

Dated:  January  14, 1977. 

William  K  Simon, 
Secretary  of  the  Treasury. 

[PR  Doc.77-1913  FUed  l-ia-77;S:4S  am] 


TUNERS  (OF  THE  TYPE  USED  IN  CON- 
SUMER ELECTRONIC  PRODUCTS) 
FROM  JAPAN 

.  Tentative  Determination  To  Modify  or 
Rewoka  Dumping  Findtng 

A  finding  of  dumping  with  respect  to 
tuners  (of  the  type  used  in  consumer 
electronic  products)  from  Ji4>an  was 
published  as  Treasury  Decision  70-257  In 
the  Federal  RccisTEa  of  December  12, 
1970  (35  FR  18914). 

Subsequently,  the  dumping  finding 
was  modified  to  exclude  the  subject 
timers  produced  and'  or  sold  by  the  fol- 
lowing companies: 

X.  Matsushita  Klectrtcal  Co.  Ltd,  and  Mat- 
sushita Klectrlc  Trading  Co..  Ltd.  in  TSi. 
75-80  (40  FB  14581): 

n.  victor  Comipany  of  Japan  Ltd.  In  TJ3. 
7&-aO    (40    FR    14691): 

m.  Tokyo  Shlbaura  Electric  Co,  Ltd.  TX). 
7a-i4s  (41  FB  aiias): 

rv.  Sanyo  XleeCrle  Co,  Ltd,  and  Sanyo  Blec- 
trle  Trading  Co,  Ltd.  In  TX>.  7S-ai6  (41 
FR  32421);   and 

V.  Sony  Corporation  of  Japan  In  TJ3.  77-26 
(43  FB 

After  due  investlgaUon.  it  has  been 
determined  tentatively  that  the  subject 
timers  from  Japan  are  no  longer  being, 
nor  likely  to  be  sold  in  the  United  States 
at  less  than  fair  value  within  the  mean- 
tog  of  the  Antidumping  Act,  1921,  as 
amended  (19  U.S.C.  160  et  seg.). 

Statement  or  Reasons  on  Which  This 
Tentative  Determination  is  Based 

The  investigation  indicated  that:  1. 
Sales  of  subject  tuners  by  Alps  Electric 
Co.,  Ltd.,  accounting  for  approximately 
83.3  percent  of  all  subject  tuner  sales 
from  Japan  to  the  United  States  during 
the  years  1970  through  1975.  have  not. 
with  the  exception  of  certain  sales  for 
which  dumping  duties  in  a  de  minimis 
amount  were  found  to  accrue,  been  made 
at  less  than  fair  value  for  a  2-year  pe- 
riod since  the  finding  (tf  dumping.  Wrlt- 
toi  assurances  have  been  glren  by  Alps 
that  future  sales  of  subject  tuners  to  the 
United  States  will  not  be  made  at  less 
than  fair  value. 
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2.  Sales  of  subject  tuners  by  Waller 
Japan  K.K.  accounting  for  roughly  6.2 
percent  of  all  subject  Japanese  tuner 
sales  to  the  United  States  during  the 
years  1970  through  1975,  have  not  been 
made  at  less  than  fair  value  for  a  2-year 
period  since  the  finding  of  dumping. 
Written  assurances  have  also  been  given 
that  future  sales  by  Waller  Japan  K.K. 
to  the  United  States  will  not  be  made  at 
less  than  fair  value. 

3.  All  of  the  above  firms,  for  which  the 
finding  has  been  modified,  together  with 
Alps  Electric  Co.  Ltd.,  and  Waller  Japan 
K.K.,  account  for  approximately  96.4 
percent  of  all  subject  tuners  from  Japan 
sold  to  the  United  States  during  the  years 
1970  through  1975.  Only  de  minimis 
dumping  duties  have  been  assessed  on  all 
such  shiiMnents  from  the  Japanese  firms 
as  a  whole,  during  a  2-year  period  since 
the  findings  of  damping. 

Accordingly,  notice  ts  hereby  given 
that  the  Department  of  the  Treasury 
intends  to  revoke  the  finding  of  dumping 
with  respect  to  tuners  (of  the  type  used 
In  consumer  electronic  products)  from 
Japan. 

In  accordance  with  i  153.40,  Customs 
Regulations  (19  CFB  153.40),  interested 
persons  may  present  written  views  or 
arguments,  or  request  in  writing  that  the 
Secretary  of  the  Treasury  a£Ford  an  op- 
portunity to  present  oral  views. 

Aay  request  that  the  Secretary  of  the 
Treasury  afford  an  opportunity  to  pre- 
sent oral  views  should  be  addressed  to  the 
Commissioner  of  Customs,  1301  Con- 
stitution Avenue,  Northwest,  Washing- 
ton. D.C.  20229,  in  time  to  be  received 
by  his  ofBce  on  or  before  January  31. 
1977.  Such  request  must  be  accompanied 
by  a  statement  outlining  the  Issues, 
wished  to  be  discussed. 

Any  written  views  or  argxunents  should 
likewise  be  addressed  to  the  Commls- 
sUmer  of  Customs  In  time  to  be  received 
by  his  office  on  or  before  February  18, 
1977. 

This  notice  Is  published  pursuant  to 
i  153.44(c)  of  the  Customs  Regulations 
(19  CPR  153.44(c)). 

Dated:  January  13, 1977. 

Jerry  Thomas, 
Under  Secretary  of  the  Treasury. 

IFR  Doc.77-172.  FUed  1-18-77:846  ami 


Internal  Revenue  Service 

[Order  No.  112  (Rev.  4)  1 

DISTRICT  DIRECTOR  OF  INTERNAL 
REVENUE 

Authority  To  Issue  Determination  Letters 
Relating  to  Employee  Plans  Matters 

Pursuant  to  authority  vested  in  the 
CommlsslOQer  of  Internal  Revenue  by: 
Treasury  Department  Order  No.  150-37, 
dated  Blarch  17,  1955.  there  is  hereby 
delegated  to  the  District  Director  of  In- 
ternal Revenue  for  each  of  the  Key  Dis- 
tricts for  Employee  Flans  and  Exempt 
Organizations  matters  the  authority  to: 

(1)  Issue    determination    letters    In- 
volving the  provisions  of  sections  401, 
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403<a^  405,  and  501(a)  of  the  Internal 
Revenue  Code  of  1954  with  respect  to: 

(a)  Initial  qualification  of  stock  bonus, 
pension,  profit-sharing,  annuity,  an4 
bond  purchase  plans ; 

(b)  Initial  exemption  from  Federal 
Income  tax  under  section  501(a)  of  trust* 
forming  a  part  of  such  plans,  provided 
that  the  determination  does  not  Involve 
application  of  section  502  (feeder  organi- 
zations) or  section  511  (unrelated  busi- 
ness income) ,  or  the  question  of  whether 
:  a  proposed  transaction  will  be  a  prohib- 
ited transaction  under  section  503 ; 

(c)  Compliance  with  the  applicable 
requirements  of  foreign  situs  trusts  as  to 
taxability  of  beneficiaries  (section  402 
(c) )  and  deductions  for  employer  contri- 
butions (section  404(a)  (4) ) ;  and 

(d)  Amendments,  curtailments,  or  ter- 
minations of  such  plans  and  trusts. 

(2)  With  respect  to  applications  for 
determination  received  by  the  Internal 
Revenue  Service  prior  to  the  effective 
date  of  this  Delegation  Order,  Issue  de- 
termination letters  Involving  the  pro- 
visions of  section  408(c)  of  the  Internal 
Revenue  Code  of  1954  with  respect  to  ex- 
emption from  Federal  Income  tax  imder 
section  408(e)  of  trusts  creating  In- 
dividual retirement  accounts. 

(3)  Issue  determination  letters  with 
respect  to  whether  a  plan  constitutes  an 
employee  stock  ownership  plan  as  con- 
templated In  section  46(a)  (1)  (B)  of  the 
Internal  Revenue  Code  of  1954. 

(4)  Issue  modifications  or  revocations 
of  determination  letters  described  above. 

(5)  Redelegate  this  authority  as  fol- 
lows: 

(a)  With  respect  to  Issuance  and 
modification  of  determination  letters,  not 
below  Internal  Revenue  Agent  and  Tax 
Law  Specialist,  GS-12,  provided  such  in- 
dividual Is  a  person  other  than  the  initia- 
tor. 

(b)  With  respect  to  revocation  of  de- 
termination letters,  not  below  Chief,  Em- 
ployee Plans  and  Exempt  Organizations 
Division. 

Delegation  Order  No.  .112  (Rev.  3), 
Issued  November  19,  1975,  Is  herebjr 
superseded. 

Date  of  Issue:  January  14.  1977. 

Effective  date:  January  19, 1977. 

Donald  C.  Alexander, 
Commissioner. 

(PR  Doc, 77-2064  PUed  1-18-77;  11 :  16  am] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  307] 
ASSIGNMENT  OF  HEARINGS 

January  14,  1977. 
Cases  assigned  for  hearing,  postpone- 
ment, cancellation  or  oral  argument  ai>- 
pear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as- 
signments only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  Official  Docket 


of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appropri- 
ate steps  to  insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 

MC  73165  (Sub-No.  390).  Eagle  Motor  Lines. 
Inc.,  now  assigned  March  4,  1977,  at  Dallas, 
Tex,  la  canceled  and  application  dismissed, 

MC  141097  (Sub-No,  4),  Cal-Tex.  Inc.,  now 
assigned  March  8.  1977.  at  Los  Angeles. 
Calif,  is  canceled  and  application  dis.- 
mis,sed. 

MC  125076  (Sub-No.  8),  Superior  Bus  Serv- 
ice, Inc.,  DBA  Travelines  United,  applica- 
tion dismissed, 

MC  141804  (Sub-No,  24),  Western  Express. 
Division  of  Interstate  Rental.  Inc.,  applica- 
tion dismissed. 

MC  141663,  Robert  E.  Moore,  d.b.a.  Moore 
Trucking  Company,  now  being  assigned 
February  15,  1977  (4  days)  at  Greensboro, 
N.C..  In  a  hearing  room  to  be  later  desig- 
nated. 

Ex  Parte  No.  315  (Sub-No.  1),  In  th©  Matter 
of  Kenneth  R.  Davis,  new  being  assigned 
February  23,  1977  at  the  Offices  of  the 
Interstate  Commerce  Commission,  Wash- 
ington, D.C. 

MC  142174,  LoLselle  Transport  limited,  now 
assigned  February  8,  1977  at  Helena,  Mon- 
tana, will  be  held  In  The  Conference  Room 
Montana  Public  Service  Commission,  1227 
llth  Avenue. 

MC  128273  (Sub-No.  234),  Midwestern  Dis- 
tribution, Inc.,  now  being  assigned  March 
8.  1977  (2  days)  at  Los  Angeles.  California, 
in  Room  8041  Federal  BnUding.  300  North 
Los  Angeles  Street. 

Robert  L.  Oswald, 
Secretary. 

|FR  Doc  77-1796  FUed  1-18-77:8:45  am) 


[I.C.C.  Order  No.  16;  Service  Order  No.  12521 

BALTIMORE  AND  OHIO  RAILROAD  CO. 

Rerouting  or  Diversion  of  Traffic 

In  the  opinion  of  Joel  E.  Bums,  Agent, 
The  Baltimore  and  Ohio  Railroad  Com- 
pany (B&O)  Is  unable  promptly  to  trans- 
fer shipments  of  coal  from  rail  to  water 
because  of  an  accumulation  of  cars 
awaiting  unloading  at  its  coal  unloading 
piers  at  Baltimore,  Maryland,  caused  by 
adverse  weather  conditions,  resulting  in 
excessive  car  delays  and  serious  short- 
ages of  cars  at  the  mines. 

It  is  ordered,  That:  (a)  The  B&O  being 
unable  promptly  to  transfer  shipments 
of  coal  from  rail  to  water  because  of  an 
accumulation  of  cars  awaiting  unloading 
at  its  coal  unloading  piers  at  Baltimore. 
Maryland,  caused  by  adverse  weather 
conditions;  that  carrier  Is  hereby  au- 
thorized to  divert  to  Newport  News. 
Virginia,  via  any  available  route,  for  un- 
loading at  the  coal  piers  located  at  that 
point. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained.  The  B&O,  when  diverting 
traffic  under  this  order  shall  receive  the 
concurrence  of  other  railroads  to  which 
such  traffic  is  to  be  diverted,  before  the 
diversion  Is  ordered. 

(c)  Notification  to  shippers.  The  B&O, 
when  diverting  cars  In  acc<H'dance  with 
this  order  shall  notify  each  shipper  at  the 
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time  each  car  is  diverted  and  shall  fur- 
nish to  such  shipper  the  new  routing  pro- 
vided under  this  order. 

(d)  Inasmuch  as  the  diversion  of  traf- 
fic is  deemed  to  be  due  to  carrier  dis- 
ability, the  rates  applicable  to  traffic  di- 
verted by  said  Agent  shall  be  the  rates 
which  were  applicable  at  the  time  of 
shipment  on  the  shipments  as  originally 
routed. 

(6  1  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  provided 
for  in  this  order,  the  common  carriers 
involved  shall  proceed  even  though  no 
contracts,  agreements,  or  arrangements 
now  exist  between  them  with  reference 
to  the  division  of  the  rates  of  transporta- 
tion applicable  to  said  traffic.  Divisions 
shall  be,  during  the  time  this  order  re- 
mains in  force,  those  voluntarily  agreed 
upon  by  and  between  said  carriers;  or 
upon  failure  of  the  carriers  to  so  agree, 
said  divisions  shall  be  those  hereafter 
fixed  by  the  Commission  in  accordance 
with  pertinent  authority  conferred  upon 
it  by  the  Interstate  Commerce  Act 

(f )  Effective  date.  This  order  shall  be- 
come effective  at  2:00  pjn.,  January  3, 
1977. 

(g)  Expira  ion  date.  This  order  shall 
expire  at  11:59  p.m.,  January  31,  1977, 
unless  otherwise  modified,  changed,  or 
suspended. 

It  is  further  ordered.  That  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads.  Car  Service  Divi- 
sion, as  agent  of  all  railroads  subscribing 
to  the  car  service  and  car  hire  agreement 
under  the  terms  of  that  agreement,  and 
upon  the  American  Short  Line  Railroad 
Association;  and  that  it  be  filed  with  the 
Director,  Office  of  the  Federal  Register. 

Issued  at  Washington,  D.C,  January  3, 
1977. 

Interstate  Commerce 

Commission, 
Joel  E.  Bxtrns, 

Agent. 

[TR  Doc.77-1997  PUed  1-18-77:8:45  am] 


substantive  comments  in  opposition,  of 
an  environmental  nature,  have  been  re- 
ceived by  the  Commi&sion  in  response  to 
said  notice.  3.  This  proceeding  is  now 
ready  for  further  disposition  within  the 
Office  of  Hearings  or  the  Office  ol  Pro- 
ceedings as  appropriate. 

Robert  L.  Oswald. 

Secretary. 

(PR  Doc .77- 1795  Filed  1-18-77:8:45  am) 


[I.C.C.  Order  No.  8,  Amdt.  1:   Service  Order 
No.  1352] 

LOUISVILLE  AND  NASHVILLE  RAILROAD 
CO. 

Rerouting  or  Diversion  of  TrafTic 

Upon  further  consideration  of  I.C.C. 
Order  No.  8.  (Louisville  and  Nashville 
Railroad  Company)  and  good  cause  ap- 
pearing therefor: 

It  ifi  ordered.  That : 

I.C.C.  Order  No.  8  be.  and  it  is  hereby, 
amended  by  substituting  the  following 
paragraph  (g)  for  paragraph  (g) 
thereof : 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m..  June  15,  1977,  im- 
less  otherwise  modified,  changed,  or 
suspended. 

It  is  further  ordered.  That  this  amend- 
ment shall  become  effective  at  11 :  59  pjn., 
January  15,  1977.  and  that  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads,  Car  Service  Divi- 
sion, as  agent  of  all  railroads  subscrib- 
ing to  the  car  service  and  car  hire  agree- 
ment imder  the  terms  of  that  agreement, 
and  upon  the  American  Short  Line  Rail- 
road Association;  and  that  It  be  filed 
with  the  Director,  Office  of  the  Federal 
Register. 

Issued  at  Washington.  D.C,  Janu- 
ary 7.  1977, 

Interstate  Commerce 

commisszon, 
Joel  K  Burhs, 

Agent 

(FR  Doc.77-1798  Piled  1-18-77:8:45  am] 


FAB  19  (Sub-No.  28)  1 

BUFFALO,  ROCHESTER  AND  PITTS- 
BURGH RAILWAY  CO.  AND  BALTIMORE 
AND  OHIO  RAILROAD  CO. 

Abandonment  Between  Ashford  and  Leroy, 
Including  Silver  Lake  Branch  Between 
Silver  Lake  Junction  and  Chace,  in 
Genesee,  Wyoming,  Allegany  and  Cat- 
taraugus Counties,  New  York 

January  5,  1977. 
The  Interstate  Commerce  Commission 
hereby  gives  notice  that:  1.  The  Commis- 
sion's Section  of  Energy  and  Environ- 
ment has  prepared  an  environmental 
threshold  assessm^it  survey  in  the 
above-entitled  proce^ing  in  which  It 
was  concluded  that  the  proceeding  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  envircmment  within  the  meaning 
of  the  National  Envtromnental  Policy 
Act  of  1969  (NEPA).  42  U.S.C.  4321,  et 
seq.  2.  A  notice  setting  forth  this  conclu- 
sion as  served  November  9,  1976,  and  no 


[NoUc9  No.  106  ( 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

J*wuA«Y  19,  1977. 

Synopses  of  orders  entered  by  the  Mo- 
tor Carrier  Board  of  the  Commission 
pursuant  to  sections  212(b),  206(a),  211. 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act.  and  rules  and  regula- 
tions prescribed  thereunder  (49  CPR 
Part  1132),  appear  Iselow: 

Each  application  (except  as  otherwise 
specifically  noted)  filed  after  March  27, 
1972,  contains  a  statement  by  applicants 
that  there  will  be  no  significant  effect 
on  the  quality  of  the  human  environ- 
ment resulting  from  approval  of  the 
application.  As  provided  in  the  Com- 
mission's special  rules  of  practice  any 
interested  person  may  file  a  petition 
seeking  reconsideration  of  the  following 
numbered  proceedings  on  or  before  Feb- 
ruary 8,  1977.  Pursuant  to  section  17(8) 


of  the  Interstate  Commerce  Act,  the  fil- 
ing of  such  a  petition  will  postpone  the 
effective  date  of  the  order  in  that  pro- 
ceeding pending  its  disposition.  The 
matters  relied  upon  by  petitioners  must 
be  specified  in  their  petitions  with 
particularity. 

No.  MC-PC-76362  By  order  dated  De- 
ceml)er  22. 1976.  the  Motor  Carrier  Board 
approved  the  transfer  to  James  Meyers. 
EXoing  Business  As  Meyers  Transfer,  of 
Permits  No.  MC-124957  and  MC-124957 
(Sub-No.  3),  MC-124957  (Sub-No.  4>. 
and  MC-124957  (Sub-No.  7>.  issued  by 
the  Commission,  July  25,  1963,  Octo- 
ber 26.  1967,  June  21.  1971.  and  Janu- 
ary 2.  1974.  respectively,  to  Kenneth 
Kohls.  Mankato,  Minnesota,  authorizing 
the  transportation  of  concrete  conduit, 
brick  and  tile,  concrete  pedestals,  con- 
crete, manholes,  concrete  manhole  ex- 
tension sections,  and  concrete  collars, 
from  specified  points  in  Minnesota,  Iowa 
and  Wisconsin  to  points  in  Iowa.  Mis- 
souri, Nebraska,  North  Dakota.  South 
Dakota.  Miimesota.  Illinois,  and  Wiscon- 
sin. Earl  Hacking,  1700  New  Brighton 
Blvd.,  Minneapolis.  Minnesota,  55413,  at- 
torney for  applicants. 

No.  MC-FC-76423  By  order  entered 
Decenber  21.  1976.  the  Motor  Carrier 
Board  approved  the  transfer  to  Ne- 
braska-Iowa-Mtssouri  Express.  Inc.. 
Trenton.  Missouri,  of  Certificate  No.  MC- 
121540  (Sub-No.  2),  issued  March  26. 
1970.  to  East  N^raska  Motor  Fright. 
Inc.,  Lincoln,  Nebraska,  authorizing  the 
transportation  of  General  (Commodities, 
except  those  ot  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commissl<m,  commodities 
.  in  bulk,  cfxnmodities  requiring  special 
equipment,  and  those  injurious  or  con- 
taminating to  other  lading,  between 
Omaha.  Htbr.,  and  Utlca.  Nebr..  serving 
the  Intermediate  and  off-route  points  of 
Lincoln,  Milford.  Beaver  Crossing,  and 
Goehnex,  Nebr.  This  authority  is  re- 
stricted against  serving  points  In  Iowa 
within  the  Omaha.  Nebr..  Commercial 
Zone,  as  defined  by  the  Commission. 
Patrick  E.  Qutnn.  P.O.  Box  82028.  Lin- 
coln. Nebraska,  68501.  attorney  for  appli- 
cants. 

Robert  L.  Oswald. 
Secretary. 

(PR  Doc.77-1799  PUed  1-1»-T7:8:45  am] 


[AB  la  (Sub-No.  24)  1 

SOUTHERN  PACIFIC  TRANSPORTATION 
CO. 

Abandonment  Between  Alia  and  Venice  in 
Los  Angeles  County,  California 

January  5,  1977. 

The  Interstate  Commerce  Commis- 
sion hereby  gives  notice  that:  1.  The 
Commission's  Section  of  Energy  and  En- 
vironment has  preiMxed  an  envlron- 
maital  threshold  assessment  survey  in 
the  above-entitled  proceeding  In  which 
it  was  concluded  that  the  proceeding 
does  not  constitute  a  major  Federal  ac- 
tion significantly  affecting  the  quality  of 
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the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.a 
4321.  et  seq.  2.  A  notice  setting  forth  thl« 
conclusion  was  served  November  2Z, 
1976,  and  no  substantive  comments  In 
(HPPOsltlon,  of  an  environmental  nature^ 
have  been  received  by  the  Commission 
In  response  to  said  notice.  3.  This  pro* 
ceedlng  Is  now  ready  for  further  dlspo« 
Bltl(«  within  the  Office  of  Hearings  or 
the  Office  of  Proceedings  as  appropriate 

Robert  L.  Oswald,       \ 
Secretary, 

|PR  Doc.77-1794  PUed  l-18-77;8:46  am] 


(AB  10  (Sub-No.  7)  ] 

WABASH   RAILROAD  CO.  AND  NORFOLK 
AND  WESTERN  RAILWAY  CO. 

Abandonment  Between  Bement  and  Sulli> 
van  in  Piatt  and  Mouitrie  Counties, 
Illinois 

January  5,  1977. 

Hie  Interstate  Commerce  Commls* 
slon  hereby  gives  notice  that:  1.  The 
Commission's  Section  of  Energy  and  En> 
Tlronment  has  prepared  an  environ- 
mental threshold  assessment  survey  In 
the  above-entitled  proceeding  in  which 
tt  was  concluded  that  the  proceeding 
does  not  constitute  a  major  Federal  ac- 
tion significantly  affecting  the  quality  ol 
the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  <NEPA).  42  U.S.C, 
4321,  et  seq.  2.  A  notice  setting  forth  thl4 
conclusion  was  served  November  22, 
1976,  and  no  substantive  comments  In 
fH>pofiitlon,  of  an  environmental  natiure, 
have  been  received  by  the  Commission 
In  response  to  said  notice.  3.  This  pro- 
oeedlng  is  now  ready  for  fiurther  dispo- 
sition within  the  Office  of  Hearings  or 
the  Office  of  Proceedings  as  appropriate. 

Robert  L.  Oswald, 
Secretary. 

[F»  Doc.77-1793  Filed  l-18-77;8:46  am] 


FOURTH  SECTION  APPLICATION  FOR 
RELIEF 

JANT7ART  14,  1977. 

An  application,  as  summarized  below, 
has  been  filed  requesting  reUef  from  the 
requirements  of  Section  4  of  the  Inter- 
state Commerce  Act  to  permit  common 
carriers  named  or  described  in  the  ap- 
plication to  maintain  higher  rates  and 
charges  at  intermediate  points  than 
those  sought  to  be  established  at  more 
distant  points. 

Protests  to  the  granting  of  an  appli- 
cation must  be  prepared  In  accordance 
with  Rule  40  of  the  General  Rules  of 
Practice  (49  CFR  1100.40)  and  filed  by 
February  3. 1977. 

PSA  No.  43303 — BuUding,  Roofing  or 
Sheating  Paper  Between  Points  in 
Southern  Territory.  Filed  by  M.  B,  Hart, 
Jr.,  Agent,  (No.  A6348),  for  Interested 
rail  carriers.  Rates  on  building,  roofing 
or  sheathing  paper,  and  related  articles, 
In  carloads,  as  described  in  the  appllca- 
tlon,  between  points  in  southern  terri- 
tory. 


NOTICES 


Grounds  for  relief — Short-line  «fls- 
tance  formula  and  groupinc. 

Tariff — Supplement  26  to  Southern 
Freight  Association,  Agent,  tariff  862-^. 
I.C.C.  No.  S-1269.  Rates  are  published  to 
become  effective  on  February  17,  1977. 

By  the  Commission. 

Robert  L.  Oswald, 
Secretary. 

IFRDoc.77-1802  Piled  l-18-77;8:45  am  J 


IRREGULAR-ROUTE  MOTOR  COMMON 
CARRIERS  OF  PROPERF.' 

Elimination  of  Gateway  Letter  Notices 

January  14,  1977. 

The  following  letter-notices  of  pro- 
posals to  eliminate  gateways  for  the  pur- 
pose of  reducing  highway  congestion,  al- 
leviating air  and  noise  pollution,  mini- 
mizing safety  hazards,  and  conserving 
fuel  have  been  filed  with  the  Interstate 
Commerce  Commission  under  the  Com- 
mission's Gateway  Elimination  Rules  (49 
CFR  1065),  and  notice  thereof  to  all  In- 
terested persons  is  hereby  given  as  pro- 
vided in  such  rules. 

An  original  and  two  copies  of  protests 
against  the  proposed  elimination  of  any 
gateway  herein  described  may  be  filed 
with  the  Interstate  Commerce  Commis- 
sion by  January  31,  1977.  A  copy  must 
also  be  served  upon  applicant  or  its  rep- 
resentative. Protests  against  the  elimi- 
nation of  a  gateway  will  not  operate  to 
stay  commencement  of  the  proposed  op- 
eration. 

Successively  filed  letter-notices  of  the 
same  carrier  under  these  niles  will  be 
numbered  consecutively  for  conv«iience 
in  identification.  Protests,  if  any,  must 
refer  to  such  letter-notices  by  number. 

No.  MC-61825  (Sub  E  769) .  filed  March 
5, 1976.  Applicant:  ROY  STONE  TRANS- 
FER CORPORATION,  P.O.  Box  385,  Col- 
linsville,  Va.  24078.  Applicant's  represent- 
ative: Harry  J.  Jordan,  1000 — 16th 
Street,  N.W.,  Washington,  D.C.  20036. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Furniture  materials 
(except  in  bulk) ,  from  points  in  Oregon 
and  Washingt(m,  and  points  in  Califor- 
nia, Idaho,  Montana,  and  Nevada  on  and 
northwest  of  a  line  beginning  at  Loe 
Angeles,  CaUf.,  and  extending  north- 
west along  Interstate  Highway  5  to  junc- 
tion CTalifornla  Highway  14,  thence  north 
along  (Talifomia  Highway  14  to  junction 
U.S.  Highway  395,  thence  north  along 
U.S.  Highway  395  to  junction  California 
Highway  168,  thence  northeast  along 
Calif omia  Highway  168  to  junction  C^aU- 
fomia  Highway  266,  thence  northwest 
along  California  Highway  266  to  junction 
Nevada  Highway  3A,  thence  north  along 
Nevada  Highway  3A  to  jimction  U.S. 
Highway  6,  thence  east  along  U.S.  Hi^- 
way  6  to  junction  Nevada  Highway  8A, 
thence  north  along  Nevada  Highway  8A 
to  junction  Nevada  Highway  82,  thence 
north  along  Nevada  Highway  82  to  junc- 
tion U.S.  Highway  50,  thence  east  along 
U.S.  Highway  50  to  juncticm  Nevada 
Highway  46,  thence  north  along  Ne\'ada 


Highway  46  to  juncticm  U.S.  Highway 
40,  thence  east  along  U.S.  Highway  40  to 
junction  U.S.  Highway  93,  thoice  north 
along  U.S.  Highway  93  to  Junction  UJS. 
Highway  26,  thence  northeast  along  U.S. 
Highway  26  to  Junction  Idaho  Highway 
22,  thence  northeast  along  Idaho  High- 
way 22  to  junction  U.S.  Highway  91, 
thence  north  along  U.S.  Highway  91  to 
the  Idaho-Montana  State  line,  thence 
east  along  the  Idaho-Montana  State 
line  to  the  Montana-Wyoming  State  line, 
thence  north  and  east  along  the  Mon- 
tana-Wyoming State  line  to  junction 
U.S.  Highway  89,  thence  north  along 
U.S.  Highway  89  to  Junction  U.S.  High- 
way 10,  thence  east  along  U.S.  Highway 
10  to  junction  U.S.  Highway  87,  thence 
north  along  U.S.  Highway  87  to  junction 
Montana  Highway  19,  thence  north  along 
Montana  Highway  19  to  junction  U.S. 
Highway  191,  thence  northeast  along  U.S. 
Highway  191  to  junction  UJS.  Highway  2, 
thence  east  along  U.S.  Highway  2  to  junc- 
tion Montana  Highway  247,  thence  north 
along  Montana  Highway  247  to  the 
United  States-Canadian  International 
Boundary  line,  to  points  in  Tamessee  on 
and  bounded  by  a  line  b^inning  at  the 
North  Carolina-Tennessee  State  line  and 
extending  northwest  along  Tennessee 
Highway  32  to  junction  U.S.  Highway 
411,  thence  west  along  U.S.  Highway  411 
to  junction  U.S.  Highway  25E,  thence 
north  along  JJJS.  Highway  25E  to  junc- 
tion U.S.  Highway  HE,  thence  southwest 
along  U.S.  Highway  HE  bo  junction  U.S. 
Highway  441  at  Knoxvllle,  Tennessee, 
thence  southeast  along  U.S.  Highway  441 
to  the  Tennessee -North  Carolina  State 
line,  and  thence  northeast  along  the  Ten- 
nessee-North Carolina  State  line  to  point 
of  beginning.  The  purpose  of  this  filing  is 
to  eliminate  the  gateway  of  Martinsville, 
Va. 

No.  MC-61825  (Sub  E  770),  filed 
March  5,  1976.  AppUcant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  B5x 
385,  CoUInsville,  Va.  24078.  Applicant's 
representative:  Harrry  J.  Jordan,  1000 
16th  Street  NW.,  Washington,  D.C.  20036. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Furniture 
materials  (except  in  bulk)  from  points 
in  Washington,  and  points  in  California, 
Idaho,  Montana,  Nevada,  and  Oregon  on 
and  northwest  of  a  line  beginning  at 
San  Francisco,  Calif.,  and  extending 
south  along  Interstate  Highway  280  to 
jimction  California  Highway  92,  thence 
east  along  California  Highway  92  to 
junction  California  Highway  238,  thence 
north  along  California  Highway  238  to 
jrnction  Interstate  Highway  580,  thence 
east  along  Interstate  Highway  580  to 
junction  California  Highway  84,  thence 
north  along  California  Highway  84  to 
junction  California  Highway  4.  thence 
east  along  California  Highway  4  to  junc- 
tion California  Highway  26,  thence 
northeast  along  California  Highway  26 
to  junction  California  Highway  88, 
thence  east  along  California  Highway 
88  to  junction  Nevada  Highway  88. 
thence  north  along  Nevada  Highway  88 
to  junction  U.S.  Highway  395,  thence 
north  along  U.S.  Highway  395  to  junc- 
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tion  U.S.  Highway  50,  thence  east  along 
U.S.  Highway  50  to  junction  U.S.  High- 
way 95,  thence  north  along  U.S.  High- 
way 95  to  junction  Nevada  Highway  48. 
thence  northwest  along  Nevada  High- 
way 48  to  junction  Nevada  Highway  34. 
thence  north  along  Nevada  Highway  34 
to  junction  Nevada  Highway  8A,  thence 
northeast  along  Nevada  Highway  8A  to 
junction  Nevada  Highway  140,  thence 
northwest  along  Nevada  Highway  140  to 
junction  Oregon  Highway  140,  thence 
northwest  along  Oregon  Highway  140  to 
junction  U.S.  Highway  395,  thence  north 
along  Oregon  Highway  140  to  jimction 
U.S.  Highway  395,  thence  north  along 
U.S.  Highway  395  to  junction  U.S.  High- 
way 26,  thence  east  along  U.S.  High- 
way 26  to  junction  Oregon  Highway  7, 
thence  northeast  along  Oregon  High- 
way 7  to  junction  Oregon  Highway  86. 
thence  east  along  Oregon  Highway  86  to 
the  Oregon-Idaho  State  line,  thence 
north  along  the  Oregon-Idaho  State  line 
to  the  Washington -Idaho  State  line. 

Thence  north  along  the  Washington- 
Idaho  State  line  to  junction  U.S.  High- 
way 12,  thence  east  along  U.S.  Highway 
12  to  junction  U.S.  Highway  10,  thence 
southeast  along  U.S.  Highway  10  to  junc- 
tion U.S.  Highway  91  at  Butte,  Mont., 
thence  northeast  along  U.S.  Highway  91 
to  junction  U.S.  Highway  12,  thence  east 
along  U.S.  Highway  12  to  junction  U.S. 
Highway  89,  thence  north  along  U.S. 
Highway  89  to  junction  Montana  High- 
way 427,  thence  north  along  Montana 
Highway  427  to  junction  U.S.  Highway 
87,  thence  east  along  U.S.  Highway  87  to 
junction    U.S.     Highway     191.     thence 
northeast   along  U.S.   Highway   191   to 
junction"  Montana  Highway  242,  thence 
north  along  Montana  Highway  242  to 
the  United  States-Canadian  Interna- 
tional Boundary  line,  to  those  points  in 
Tennessee  on  and  bounded  by  a  line  be- 
ginning   at    North    Carolina -Tennessee 
State  line  and  extending  west  along  U.S. 
Highway  64  to  junction  Tennessee  High- 
way 30,  thence  north  along  Tennessee 
Highway  30  to  junction  U.S.  Highway  11, 
thence  northeast  along  U.S.  Highway  11 
to    junction    Tennessee    Highway    95, 
thence  northeast  along  Tennessee  High- 
way 95  to  junction  Tennessee  Highway 
61,  thence  northeast  along  Tennessee 
Highway  61  to  junction  Tennessee  High- 
way 33,  thence  northeast  along  Tennes- 
see Highway  33  to  junction  U.S.  Highway 
25E,  thence  north  along  U.S.  Highway 
25E  to  the  Tennessee-Virginia  State  line, 
thence  east  along  the  Tennessee-Virginia 
State  line  to  junction  U.S.  Highway  23, 
thence  south  along  U.S.  Highway  23  to 
junction    U.S.    Highway    IIW,    thence 
southwest  along  U.S.  Highway  IIW  to 
junction  Tennessee  Highway  66.  thence 
south  along  Tennessee  Highway  66  to 
junction    U.S.    Highway     HE,    thence 
southwest  along  U.S.  Highway   HE  to 
junction  U.S.  Highway  441  at  Knoxvllle, 
Tenn.,  thence  southeast  along  U.S.  High- 
way 441  to  the  Tennessee-North  Caro- 
lina State  line,  and  thence  southwest 
along    the    Tennessee-North    Carolina 
State  line  to  point  of  beginning.  TTie  pur- 
pose of  this  filing  is  to  eliminate  the  gate- 
way of  Martinsville,  Va. 


No.  MC-61825  (Sub-No.  E  771'.  filed 
March  5,  1976.  Apphcant:  Roy  STONE 
TRANSFER  CORP.,  P.O.  Box  385,  Col- 
linsville,  Va.  24078.  AppUcanfs  represen- 
tative:    Harry    J.    Jordan,     1000-1 6th 
Street,   N.W.,  Washington.   D.C.   20036. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,    transporting:    Furniture    mate- 
rials,  (except  In  bulk>,  from  points  in 
California,  Oregon,  and  Washington  on 
and  west  of  a  line  beginning  at  Ventura. 
California   and   extending  north   along 
California  Highway  33  to  junction  Cali- 
fornia Highway   119,  thence  northeast 
along  California  Highway  119  to  jmac- 
tion  California  Highway  43.  thence  north 
along  California  Highway  43  to  junction 
California    Highway    J15,    thence    east 
along  California  Highway  J 15  to  junc- 
tion   California    Highway    99,    thence 
northwest  along  CTaJifomia  Highway  99 
to    junction    California    Highway    140. 
thence  northeast  along  California  High- 
way 140  to  junction  California  Highway 
49,  thence  north  along  California  High- 
way 49  to  junction  CTalifomia  Highway 
20,  thence  west  along  California  Highway 
20  to  junction  California  Highway  20  to 
junction  CaUfomia  Highway  99.  thence 
north  along  California  Highway  99  to 
jimction  California  Highway  32.  thence 
north  along  California  Highway  32  to 
junction  California  Highway  36.  thence 
northwest  along  California  Highway  36 
to    junction    California    Highway    89. 
thence  north  along  CTahfomia  Highway 
89  to  junction  California  Highway  299, 
thence  northeast  along  California  High- 
way 299  to  junction  U.S.  Highway  395. 
thence  north  along  U.S.  Highway  395  to 
junction   Oregon   Highway    31,    thence 
northwest  along  Oregon  Highway  31  to 
junction  U.S.  Highway  97,  thence  south- 
west along  U.S.  Highway  97  to  junction 
Oregon  Highway  58,  thence  northwest 
along  Oregtm  Highway  58  to  junction  In- 
terstate Highway  5,  thence  north  sdoag 
Interstate  Highway  5  to  junction  Oregon 
Highway  126,  thence  east  along  Oregon 
Highway  126  to  junction  U.S.  Highway 
97,  thence  north  along  U.S.  Highway  97 
to  junction  U.S.  Highway  197. 

Thence  north  along  U.S.  Highway  197 
to  the  Oregon-Washington  State  line, 
thence  east  along  the  Oregon-Wtahing- 
ton  State  line  to  junction  Washington 
Highway  125,  thence  north  along  Wash- 
ington Highway  125  to  junction  Wash- 
ington Highway  124,  thence  west  along 
Washington  Highway  124  to  junction 
U.S.  Highway  395,  thence  north  along 
U.S.  Highway  395  to  junction  U.S.  High- 
way 10,  thence  west  £dong  U.S.  Highway 
10  to  junction  Washington  Highway  21, 
thence  north  along  Washington  High- 
way 21  to  junction  Washington  "Highway 
20,  thence  east  along  Washington  High- 
way 20  to  junctiOTi  U.S.  Highway  395,  and 
thence  north  along  U.S.  Highway  395  to 
the  United  State-Canadian  International. 
Boundary  hne,  to  those  points  in  Ken- 
tucky on  and  east  of  a  line  beginning  at 
the  Tennessee-Kentucky  State  line  and 
extending  north  along  Interstate  High- 
way 75  to  junction  Kentucky  Highway 
192,  thence  north  along  Kentucky  High- 
way 192  to  junction  U.S.  Highway  25, 


thence  nortliwest  along  U.S.  Highway  25 
to  junction  Kentucky  Highway  30, 
thence  northeast  along  Kaitucky  Hlgh- 
v^-ay  30  to  junction  Kentucky  Highway  15. 
thence  north  along  Kentucky  Highway 
15  to  junction  Kentucky  Highway  1812. 
tlience  north  along  Kentuckj'  Highway 
1812  to  junction  Kentucky  Highway  191. 
thence  nortli  along  Kentucky  Highway 
191  to  junction  Kentucky  Highway  203, 
thence  north  along  Kentucky  Highway 
203  to  junction  U.S.  Highway  460.  thence 
northeast  along  U.S.  Highway  460  to 
junction  Kentucky  Highway  7.  thence 
north  along  Kentuckj-  Highway  7  to 
junction  Kentucky  Highway  1.  thence 
north  along  Kentucky  Highway  1  to 
junction  Kentucky  Highway  207.  and 
thence  northeast  along  Kentucky  High- 
way 207  to  the  Kentucky -Ohio  State  line. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  Martinsville,  Va. 

No.  MC  61825  <Sub  E  772  > .  fUed  March 
5.      1976.      Applicant:      ROY      STONE 
TRANSFER  CORPORATION,  P.O.  Box. 
385,  Collinsville.  Va.  24078.  Applicant's 
representative:    Harr>-   J.   Jordan,    1000 
16th    Street.    NW.,    Washington.    D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  New  fur- 
niture between  points  in  Delaware,  on 
the  one  hand,  and,  on  the  other,  points 
in   Arizona.   California.  Idaho,  Nevada. 
New  Mexico.  Oregon.  Utah,  and  Wash- 
ington and  points  in  Colorado,  Montana. 
Nebi-aska.  North  Dakota,  and  Wyoming 
on  and  west  of  a  line  beginning  at  the 
Oklahoma-Kansas-Colorado   State   line 
and  extending  north  along  the  Kansas- 
Colorado   State   line   to  Junction   U.S. 
Highway    36,    thence    west    along    U.S. 
Highway  36  to  junction  U.S.  Highway 
385.  thence  north  along  U.S.  Highway 
385  to  junction  U.S.  Highway  6,  thence 
west  along  U.S.  Highway  6  to  junction 
Colorado  Highway  71,  thence  north  along 
Colorado  Highway  71  to  junction  Ne- 
braska Highway  71,  thence  north  along 
Nebraska  Highway  71  to  junction  US. 
Highway  26,  thence  northwest  along  U.S. 
Highway  26  to  junction  Wyoming  High- 
way  59.   thence  north  along  Wywning 
Highway  59  to  junction  Montana  High- 
way  59,   thence  north  along  Montana 
Highway  59  to  junction  U.S.  Highway 
212,  thence  west  along  U.S.  Highway  212 
to  junction  U.S.   Highway   312,   thence 
north  along  U.S.  Highway  312  to  junc- 
tion U.S.  Highway  10,  thence  northeast 
along  U.S.  Highway  10  to  junction  Mon- 
tana Highway  16,  thence  northeast  along 
Montana  Highway  16  to  junction  Mon- 
tana   Highway    200,    thence    northeast 
along  Montana  Highway  200  to  junction 
North  Dakota  Highway  200.  thence  east 
along   North    Dakota    Highway    200    to 
junction  U.S.  Highway-  85,  and  thence 
along  US.  Highway  85  to  the  United 
\States-Canadian  IntematlonEd  Boundary 
J  hne,  restricted  against  the  transporta- 
tion of  class  A  and  B  explosives,  com- 
modities in  bulk,  and  those  requiring 
special  equipment.  The  purpose  of  this 
filing  is  to  eliminate  the  gateways  of 
Pulaski,  Lynchburg,  and  Bedford,  Va. 

No.  MC  61825   (Sub-No.  E778),  filed 
March  5.  1976.  Applicant:  ROY  STONE 
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■niANSPER  CXJRPORATION.  P.O.  Box 
385,  CoUlnsvUle,  Va.  24078.  Applicant's 
representative:    Harry  J.  Jordan,   1000 
Sixteenth   St.   NW.,   Washington,   D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Furniture 
parts,  between  points  in  New  Jersey  on 
and  northwest  of  a  line  beginning  at  the 
New  Jersey -New  York  State  line  and  ex- 
f ending  along  U.S.  Highway  202,  to  the 
New  Jersey-Pennsylvania  State  line,  and 
points  in  New  York  (except  New  York 
City,  New  York>  on  and  southeast  of  a 
line  beginning  at  the  New  Jersey -New 
York  State  line  and  extending  northeast 
along  U.S.  Highway  209  to  junction  New 
York  Highway  213,  thence  east  along 
New  York  Highway  213  to  Junction  New 
York  Highway  32,  thence  north  along 
New  Yoric  Highway  32  to  junction  New 
York  H}ghw.ay   199,  thence  east  along 
New  York  Highway  199  to  junction  U.S. 
Highway   9,   thence  north   along   U.S. 
Sghway  9  to  junction  New  Yoiic  High- 
way 23B.  thence  east  along  New  York 
Highway    23B   to   junction   New   York 
Sghway  23,  and  thence  east  along  New 
Yortc  Highway  23  to  the  New  York-Mas- 
sachusetts State  line,  on  the  one  hand, 
and,  on  the  other,  points  In  Arizona, 
California,   Colorado.   Idaho.  Montana. 
Nevada,    New    Mexico,    Oregon.    Utah, 
Washington,  and  Wyoming,  and  points 
In  Nebraska,  North  Dakota,  and  South 
Dakota  on  and  west  of  a  line  beginning 
at  the  Kansas -Nebraska  State  line  and 
extending  north  along  U.S.  Highway  83 
to  Jiinctlon  U.S.  Highway  6,  thence  west 
along  U.S.  Highway  8  to  junction  Ne- 
braska Highway  61,  thence  north  along 
Nebraska  Highway  61  to  junction  U.S. 
Highway  26,  thence  northwest  along  U.S. 
Highway  26  to  junction  U.S.  Highway 
385.  thence  north  along  U.S.  Highway 
385  to  junction  Nebraska  Highway  2. 
thence  north  along  Nebraska  Highway 
2   to   junction   Nebraska   Highway   87, 
thence  west  along  Nebraska  Highway  87 
to  Junction  Nebraska  Highway  71,  thence 
southwest  along  Nebraska  Highway  71 
to  Junction  U.S.  Highway  26,  thence  west 
along  U.S.  Highway  26  to  the  Nebraska- 
Wyoming  State  line,  thence  north  along 
the  Nebraska -Wyoming  State  line  to  the 
South     Dakota-Wyoming     State     Une, 
thence  north  along  the  South  Dakota - 
Wyoming   State  line  to  junction  U.S. 
nghway    18.    thence   east    along   U.S. 
Highway  18  to  junction  South  Dakota 
Highway  89.  thence  north  along  South 
Dakota    Highway    89   to   junction   U.S. 
Highway  385,  thence  north  along  U.S. 
Highway  385  to  junction  U.S.  Highway 
85.  thence  north  along  U.S.  Highway  85 
to  junction  U.S.  Highway  10,  thence  east 
along  U5.  Highway  10  to  junction  North 
Dakota  Highway  22,  thence  north  along 
North  Dakota  Highway  22  to  junction 
North  Dakota  Highway  23,  thence  east 
along  North  Dakota  Highway  23  to  junc- 
ti<Mi  U.S.  Highway  83.  thence  north  along 
VJB.    Highway    83    to    junction    North 
Dakota  Highway  256.  and  thence  north 
along  North  Dakota  Highway  256  to  the 
United    States-Canadian    International 
Boundars-  line.  The  purpose  of  this  filing 


is  to  eliminate  the  gateway  of  Ba&sett, 
Va. 

No.  MC  61825    (Sub-No.  E779).   filed 
March  5.  1976.  Applicant:  ROY  STOKE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  CoDlnsville,  Va.  24078.  Applicant's 
representative:    Harry  J.  Jordan.    1000 
Sixteenth  St.    NW.,   Washington,    DC. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Furniture 
parts,  between  points  in  New  York  and 
Pennsylvania  on»and  bounded  by  a  line 
beginning    at    the    Maryland-Pennsyl- 
vania State  line  and  extending  north 
along    U.S.    Highway    522    to    junction 
Pennsylvania     Highway     643,     thence 
northwest  along  Pennsylvania  Highway 
643  to  junction  Interstate  Highway  70. 
thence  north  along  Interstate  Highway 
70  to  junction  Pennsylvania  Highway 
915,  thence  northwest  along  Pennsyl- 
vania Highway  915  to  Junction  Pennsyl- 
vania Highway  26.  thence  west  along 
Pennsylvania  Highway  26  to  junction 
Pennsylvania  Highway  46.  thence  north 
along  Pennsylvania  Highway  46  to  junc- 
tion U.S.  Highway  220.  thence  north- 
east along  VS.  Highway  220  to  junction 
Pennsylvania  Highway  87,  thence  north- 
east along  Pennsylvania  Highway  87  to 
junction  U.S.  Highway  220.  thence  north 
along  U.S.  Highway  220  to  Junction  UJS. 
Highway  6,  thence  east  along  U.S.  High- 
way 6  to  junction  Pennsylvania  High- 
way 187,  thence  north  along  PennsjW- 
vanla   Highway    187   to   Junction   New 
York  Highway  282,  thence  north  along 
New  York  Highway  282  to  Junction  New 
York  Highway  17C,  thence  east  along 
New  York  Highway  17C  to  Junction  N«w 
York  Highway  17,  thence  east  along  New 
York  Highway  17  to  Junction  New  York 
Highway    12,    thence    northeast    along 
New  York  Highway  12  to  Junction  New 
York  Highway  23,  thence  esist  along  New 
York  Highway  23  to  Junction  New  York 
Highway  7,  thence  northeast  along  New 
York  Highway  7  to  junction  New  York 
Highway  30,  thence  north  along  New 
York  Highway  30  to  jimction  New  York 
Highway  67^  thence  east  along  New  York 
Highway  67  to  Junction  New  York  Hig}i- 
way   50,   theiKe  northeast  along  New 
York  Highway  50  to  Jimction  U.S.  Hlgji- 
way  9,  thence  north  along  U.S.  EUghway 
9  to  Plattsburgh,  New  York,  thence  east 
to  the  New  York-Vermont  State  line, 
thence  south  along  the  New  York- Ver- 
mont State  line  to  the  New  York-Massa- 
chusetts State  line,  hence  south  along 
the  New  York-Massachusetts  State  Une 
to  jimction  New  York  Highway  23,  thence 
west  along  New  York  Highway   23  to 
junction  New  York  Highway  23B. 

Thence  west  along  New  York  Highway 
23B  to  junction  U.S.  Highway  9,  thence 
south  along  U.S.  Highway  9  to  junction 
New  York  Highway  199,  thence  T^Aest 
along  New  York  Highway  199  to  Junction 
New  York  Highway  32,  thence  south 
aJong  New  York  Highway  32  to  Junctton 
New  York  Highway  213,  thence  west 
along  New  York  Highway  213  to  junction 
U.S.  Highway  209,  thence  southwest 
along  UJS.  Highway  209  to  the  New  York- 
New    Jersey   State   line,    thence   sovth 
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along  the  New  York-New  Jersey  State 
line    to    the   Pennsylvania-New   Jersey 
State  line,  thence  south  along  the  Penn- 
sylvania-New Jersey  State  line  to  junc- 
tion U.S.  Highway  202,  to  jimction  U.S. 
Highway  422  to  junction  U.S.  Highway 
322,  thence  west  along  UJS.  Highway  322 
to  junction  U.S.  Highway  15  to  junction 
U.S.  Highway  15  Business,  thence  south 
along  U.S.  Highway  15  Business  to  junc- 
tion U.S.  Highway  15,  thence  south  along 
U.S.  Highway  15  to  the  Pennsylvania - 
Maryland  State  line,  and  thence  west  to 
point  of  beginning,  on  the  one  hand,  and . 
on  the  other,  points  in  Arizona.  Cali- 
fornia, Idaho.  Nevada,  New  Mexico,  Ore- 
gon, Utah,  and  Washington,  and  points 
in  Colorado.  Montana,  and  Wyoming  on 
and  west  of  a  line  beginning  at  the  Okla- 
homa-Colorado State  line  and  extending 
north  along  U.S.  Highway  287  to  junc- 
tion UJS.  Highway  160,  thence  west  along 
U.S.  Highway  160  to  Junction  Colorado 
Highway  101,  thence  north  along  Colo- 
rado Highway  101  to  junction  U.S.  High- 
way 50,  thence  west  along  U.S.  Highwav 
50  to  junction  U.S.  Highway  87,  thence 
north  along  U.S.  Highway  87  to  junction 
U.S.  Highway  40,  thence  west  along  U.S. 
Highway  40  to  junctlOTi  Colorado  High- 
way 318,  tlience  northwest  along  Colo- 
rado   Highway    318    to    the    Colorado- 
Wyoming  State  line,  thence  west  along 
the  Colorado-Wyoming  State  line  to  the 
Utah-Wyoming  State  line,  thence  west 
along  the  Utah-Wyoming  State  line  to 
junction  Wyoming  Highway  150,  thence 
north  along  Wj^ming  Highway  150  to 
junction  U.S.  Highway  189,  thence  north 
along  U.S.  Highway  189  to  junction  U.S. 
Highway  89,   thence  north   along  U.S 
Highway  89  to  Junction  U.S.  Highway 
287,  thence  northwest  along  U.S.  High- 
way 287  to  junction  U.S.  Highway  191, 
thence  north  along  U.S.  Highway  191  to 
junction  U.S.  Highway  10,  thence  west 
along  U.S.  Highway  10  to  junction  U.S. 
Highway  287,  thence  north  along  U.S. 
Highway  287  to  junction  U.S.  Highway 
91,  thence  north  along  U.S.  Highway  91 
to  the  United  States-Canadian  Interna- 
tional Boundary  line.  The-purpose  of  this 
filing  Is  to  eliminate  the  gateway  of  Ba."^- 
sett,  Va. 

No.  MC  61825  <Sub-No.  E780).  filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  (X)RPORATION  P.O.  Box 
385,  Oollinsville.  Va.  24078.  AppUcants 
representative:  Harry  J.  Jord<Hi,  1000 
Sixteenth  St..  NW.,  Washington,  D.C 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Furniture 
parts,  between  points  in  New  York,  and 
Pennsylvania  on  and  bounded  by  a  line 
beginning  at  the  Maryland-Permsyl- 
vania  State  line  and  extending  north 
along  U.S.  Highway  522  to  junction 
Pennsylvania  Highway  643.  thence 
northeast  along  Pennsylvania  Highway 
643  to  junction  Interstate  Highway  70. 
thence  north  along  Interstate  Highway 
70  to  junction  Pennsylvania  Highway 
915,  thence  northwest  along  Pennsyl- 
vania Highway  915  to  junction  Pennsyl- 
vania Highway  26,  theiKe  west  along 
Pemi-sylvania  Highway  26  to  junction 
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Pennsylvania  Highway  46,  thence  north 
along  Peimsylvania  Highway  46  to  Junc- 
tion U.S.  Highway  220,  thence  northeast 
along  U.S.  Highway  220  to  Junction 
Peimsylvania  Highway  87,  thoice  north- 
east along  Pennsylvania  Highway  87  to 
junction  U.S.  Highway  220,  thence  north 
along  U.S.  Highway  220  to  junction  UJS. 
Highway  6,  thence  east  along  U.S.  High- 
way 6  to  junction  Pennsylvania  High- 
way 187,  thence  north  along  Pennsyl- 
vania Highway  187  to  junction  New  York 
Highway  282,  thence  north  along  New 
York  Highway  282  to  junction  New  York 
Highway  17C,  thence  east  along  New 
York  Highway  17C  to  junction  New  Yoiit 
Highway  17,  thence  east  along  New 
York  Highway  17  to  junction  New  Yoric 
Highway  12,  thence  northeast  along  New 
York  Highway  12  to  junction  New  York 
Highway  23,  thence  east  along  New  York 
Highway  23  to  junction  New  York  High- 
way 7,  thence  northeast  along  New  York 
Highway  7  to  junction  New  York  High- 
way 30,  thence  north  along  New  York 
Highway  30  to  junction  New  York  High- 
way 67,  thence  east  along  New  York 
Highway  67  to  jimction  New  York  High- 
way 50,  thence  northeast  along  New 
York  Highway  50  to  junction  U.S.  High- 
way 9,  thence  north  along  U.S.  Highway 
9  to  Plattsburgh,  New  York,  thence  east 
to  the  New  York -Vermont  State  line, 
thence  north  along  the  New  York -Ver- 
mont State  line  to  the  United  States- 
Canadian  International  Boundary  line, 
thence  west  along  the  United  States- 
Canadian  International  Boundary  line  to 
Lake  Ontario,  thence  west  along  the 
shores  of  Lake  Ontario  to  Rochester. 
N.Y. 

Thence  south  along  U.S.  Highway  15 
to  junction  New  York  Highway  256. 
thence  south  along  New  York  Highway 
256  to  junction  New  York  Highway  36, 
thence  south  along  New  York  Highway 
36  to  junction  New  York  Highway  70A, 
thence  west  along  New  York  Highway 
70A  to  junction  New  York  Highway  70, 
thence  west  along  New  York  Highway  70 
to  Junction  New  York  Highway  408, 
thence  southwest  along  New  Ywk  High- 
way 408  to  junction  New  York  Highway 
16,  thence  south  along  New  York  High- 
way 16  to  junction  Pennsylvania  High- 
way 646,  thence  southwest  along  Penn- 
sylvania Highway  646  to  junction 
Pennsylvania  Highway  346.  thence  west 
along  Pennsylvania  Highway  346  to 
junction  U.S.  Highway  219,  thence  south 
along  U.S.  Highway  219  to  junction  U.S. 
Highway  6,  thenc^  southwest  along  U.S. 
Highway  6  to  junction  Pennsylvania 
Highway  66,  thence  southwest  along 
along  Pennsylvania  Highway  66  to  junc- 
tion Pennsylvania  Highway  68,  thence 
southwest  along  Pennsylvania  Highway 
68  to  junction  Pennsylvania  Highway  8, 
thence  south  along  Pennsylvania  High- 
way 8  to  junction  U.S.  Highway  19, 
thence  south  along  U.S.  Highway  19  to 
junction  U.S.  Highway  30,  thence  west 
along  U.S.  Highway  30  to  junction  Penn- 
sylvania Highway  50,  thence  southwest 
along  Pennsylvsmia  Highway  50  to  Junc- 
tion Pennsylvania  EUghway  844,  thence 
west  along  Pennsylvania  Highway  844  to 


the  Pennsylvania-West  Virginia  State 
line,  thence  south  and  thence  east  along 
the  Pennsylvania-West  Virginia  State 
line  to  the  Pennsylvania-Maryland  State 
line,  and  thence  east  along  the  Pennsyl- 
vania-Maryland State  line  to  point  of 
beginning,  on  the  one  hand,  and,  on  the 
other,  points  in  Caltfomia.  and  points  in 
Arizona,  Nevada,  New  Mexico,  Oregon, 
and  Washington  on  and  southwest  of  a 
line  beginning  at  the  Texas-New  Mexico 
State  Une  and  extending  west  along  New 
Mexico  Highway  83  to  junction  U.S. 
Highway  82,  thence  west  along  U.S. 
Highway  82  to  jimction  U.S.  Highway 
285.  thence  north  along  U.S.  Highway 
285  to  junction  U.S.  Highway  380,  thence 
west  along  U.S.  Highway  380  to  junction 
U.S.  Highway  85,  thence  north  along 
U.S.  Highway  85  to  junction  U.S.  High- 
way 66,  thence  west  along  U.S.  Highway 
66  to  junction  U.S.  Highway  666,  thence 
north  along  U.S.  Highway  666  to  junc- 
tion New  Mexico  Highway  264,  tiience 
west  along  New  Mexico  Highway  264  to 
junction  U.S.  Highway  160,  thence  west 
along  U.S.  Highway  160  to  jimction  U.S. 
Highway  89,  thence  north  along  U.S. 
Highway  89  to  junction  U.S.  Highway 
89  Alternate. 

Thence  north  along  U.S.  Highway  89 
Alternate  to  the  Colorado  River,  thence 
southwest  along  the  Colorado  River  to  the 
Arizona-Nevada  State  line,  thence 
north  along  the  Arizona-Nevada  State 
line  to  junction  U.S.  Highway  91,  thence 
west  along  U.S.  Highway  91  to  junction 
Nevada  Highway  7,  thence  northwest 
along  Nevada  Highway  7  to  junction  U.S. 
Highway  93,  thence  jiorth  along  U.S. 
Highway  93  to  junction  Nevada  Highway 
25,  thence  northwest  along  Nevada  High- 
way 25  to  junction  U.S.  Highway  6, 
thence  west  along  U.S.  Highway  6  to 
junction  U.S.  Highway  95,  thence  north- 
west along  U.S.  Highway  95  to  junction 
U.S.  Highway  95  Alternate,  thence  west 
along  U.S.  Highway  95  Alternate  to  junc- 
tion Nevada  Highway  34,  thence  north 
along  Nevada  Highway  34  to  the  Nevada- 
Oregon  State  Une,  thence  west  along  the 
Nevada-Oregon  State  line  to  the  CTalifor- 
nia-Oregon  State  Une,  thence  west  along 
the  CaUfomia-Oregon  State  line  to 
junction  U.S.  Highway  395,  thence  north 
along  U.S.  Highway  395  to  junction  In- 
terstate Highway  SON,  thence  west  along 
Interstate  Highway  80N  to  junction  U.S. 
Highway  97.  thence  north  along  UJS. 
Highway  97  to  the  KUckitat  River,  thence 
northwest  along  the  Klickitat  River  to 
the  Yakima-Lewis  County  line  (Wash- 
ington) ,  thence  north  along  the  Yakima- 
Lewis  County  line  (Washington)  to  the 
Yakima-Pierce  County  line  (Washing- 
ton), thence  north  along  the  Yakima- 
Pierce  County  line  (Washington),  to 
junction  Washington  Highway  410, 
thence  northwest  along  Washington 
Highway  410  to  junction  Washingtcm 
Highway  169,  thence  nwlhwest  along 
Warfiington  Hi^way  169  to  junction  In- 
terstate Highway  405,  thence  north  along 
Interstate  Highway  405  to  Junction  Inter- 
state Highway  5,  thence  north  silotig  In- 
terstate Highway  5  to  junction  Washing- 
ton Highway  539,  £ind  th«ice  north  along 


Washington  Highway  539  to  the  United 
States -Canadian  International  Boundary 
line.  The  purpose  of  this  filing  Is  to  eli- 
minate the  gateway  of  Bassett,  Va. 

No.  MC  61825  (Sub-No.  E781>.  filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORAnON,  P.O.  Box 
385,  CoUinsville,  Va.  24078.  Applicants 
representative:  Harry  J.  Jordan,  1000 
Sixteenth  St.  NW.,  Washington.  DC. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  New 
funiture  and  furniture  materials 
(except  in  bulk),  from  points  in 
Arizona.  California,  Colorado.  Idaho, 
Montana.  Nebraska.  Nevada,  New 
Mexico,  North  Dakota,  Oregon,  South 
Dakota,  Utah,  Washington,  and  Wyo- 
ming, to  points  in  Delaware.  The  pur- 
pose of  this  filing  is  to  eliminate  the 
gateway  of  Bassett,  Va. 

No.  MC  61825  (Sub-No.  E782).  filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  CollinsviUe.  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan.  1000 
Sixteenth  St.  NW.,  Washington.  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Furniture 
materials  and  new  furniture,  (except  in 
bulk),  from  points  in  Arizona,  CaU- 
fomia,  Colorado,  Idaho,  Montana,  Ne- 
.vada.  New  Mexico,  Oregon,  Utah,  Wash- 
ington, and  Wyoming,  and  points  In  Ne- 
braska, North  Dakota,  and  South  I>a- 
kota  on  and  west  of  a  line  beginning  at 
the  Kansas -Nebraska  State  line  and  ex- 
tending north  along  U.S.  Highway  83  t» 
junction  U.S.  Highway  6,  thence  west 
along  U.S.  Highway  6  to  junction  Ne- 
braska Highway  61,  thence  north  along 
Nebraska  Highway  61  to  junction  U.S. 
Highway  26,  thence  northwest  along  U.S. 
Highway  26  to  junction  U.S.  Highway 
385,  thence  north  along  U.S.  Highway 
385  to  junction  Nebraska  Highway  2. 
thence  north  along  Nebraska  Highway  2 
to  junction  Nebraska  87,  thence  west 
along  Nebraska  Highway  87  to  junction 
Nebraska  Highway  71,  thence  southwest 
along  Nebraska  Highway  71  to  Jimction 
U.S.  Highway  26.  thence  west  along  U.S. 
Highway  26  to  the  Nebraska-Wyoming 
State  line,  thence  north  l<Hig  the  Ne- 
braska-Wyoming State  line  to  the  South 
Dakota-Wyoming  State  line,  thence 
north  along  the  South  Dakota-Wyo- 
ming State  line  to  Junction  U.S. 
Highway  18,  thence  east  along  U.S. 
Highway  18  to  junction  South  Dakota 
Highway  89.  thence  north  along  South 
Dakota  Highway  89  to  junction  U.S. 
Highway  385.  thence  north  along  U.S. 
Highway  385  to  junction  U.S.  High- 
way 85,  thence  north  along  U.S. 
Highway  85  to  junction  U.S.  High- 
way 10.  thence  east  sdong  U.S.  Highway 
10  to  junction  North  Dakota  Highway  22. 
thence  north  along  North  Dakota  High- 
way 22  to  junction  North  Dakota  High- 
way 23,  thence  east  along  North  Dakota 
Highway  23  to  Junction  U.S.  Highway  83, 
thence  north  along  U.S.  Highway  83  to 
junction  North  Dakota  Highway  256,  and 


HEOCRAL  RECISTER,   VOL.   42,   NO.    13 — WEDNESDAY,   JANUARY    19,    1977 


:J732 

thence  north  along  North  Dakota  High- 
way 256  to  the  United  States-Canadian 
International  Boundary  line,  to  points  In 
New  Jersey  on  and  northwest  of  U.S. 
Highway  202.  and  point^ln  New  York  on 
and  southeast  of  a  line  beginning  at  the 
New  Jersey-New  York  State  line  and  ex- 
tending northeast  along  U.S.  Highway 
209  to  Junction  New  York  Highway  213, 
thence  east  along  New  York  Highway  213 
to  Junction  New  York  Highway  32,  thence 
eaft  alnog  New  York  Highway  213  to 
juaction  New  York  Highway  32,  thence 
north  along  New  York  Highway  32  to 
Junction  New  York  Highway  199,  thence 
east  along  New  YoiIe  Highway  199  to 
junctloa  U.S.  Highway  9,  thence  north 
along  UJB.  Highway  9  to  Jiinctlon  New 
York  Highway  23B,  thence  east  along 
New  York  Highway  23B  to  junction  New 
York  Highway  23,  and  thence  east  along 
New  Yoiic  Highway  23  to  the  New  York- 
MaBsachusetts  State  hne.  The  piuijose 
of  this  filing  Is  to  eliminate  the  gateway 
of  Bassett,  Va. 

No.  MC  61825    <Sub-No.  E183),   filed 
Uarch  5.  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385.  ColllnsvlUe,  Va.  24078.  Apphcant's 
representative:   Harry  J.  Jordan,   1000 
Sixteenth  St.,  NW..  Washington.   D.C. 
200t6.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Furniture 
materials  and  new  furniture  (except  In 
bulk) ,  from  points  in  Arizona,  Califor- 
nia. Idaho,  Jlevada,  New  Mexico,  Oregon, 
Utah,  and  Washington,  and  points  In 
Colorado.  Montana,  and  Wyoming  on 
and  west  of  a  line  beginning  at  the  Okla- 
homa-Colorado State  line  and  extending 
north  along  U.S.  Highway  287  to  jimctlon 
VB.  Highway   160,  thence  west  along 
XJA  Highway  160  to  Junction  Colorado 
Highway  101,  thence  north  along  Colo- 
rado Highway  101  to  Junction  U.S.  High- 
way 50,  thence  west  along  U.S.  Highway 
50  to  Junction  U.S.  Highway  87,  thence 
north  along  U.S.  Highway  87  to  jimctlon 
U&  Highway  40,  thence  west  along  U.S. 
Highway  40  to  Jimctlon  Colorado  High- 
way 318,  thence  northwest  along  Colo- 
rado mghway  318  to  the  Colorado- Wyo- 
ming State  line,  thence  west  along  the 
Colorado- Wyoming    State  line   to   the 
T7tA- Wyoming  State  line,  thence  west 
along  the  Utah- Wyoming  State  line  to 
Junction  Wyoming  Highway  150,  thence 
north  along  Wyoming  Highway  150  to 
Junction  UJ3.  Highway  189,  thence  north 
along  U.S.  Highway  189  to  Jimctlon  U.S. 
Hi^way  89,  thence  north  along  UJ3. 
Hli^way  89  to  Junction  U.S.  Highway 
287.  thence  northwest  along  U.S.  High- 
way 387  to  junction  U.S.  Highway  191, 
tfafOQce  north  alcmg  U.S.  Highway  191  to 
Junction  UJS.  Highway  10.  thence  west 
akoc  U.S.  Highway  10  to  junction  U.8. 
Highway  287.  thence  north  along  "UB. 
Highway  287  to  Junction  UJ3.  Highway 
91.  thence  north  akmg  UJS.  Highway  91 
to  the  United  States-Canadian  Inter- 
natttmff^  Boundary  line,  to  points  In  New 
Torii  and  Pennsylvania  on  and  bounded 
bv  a  line  beginning  at  the  Maryland- 
Pemuylvanla  State  line  and  extending 
nmth  along  U.S.  Highway  522  to  junc- 
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tion  Pennsylvania  Highway  843,  thence 
northwest  along  Pennsylvania  Highway 
643  to  junction  Interstate  Highway  70, 
thence  north  along  Interstate  Highway 
70  to  Junction  Pennsylvania  Highway 
91 S,  thence  northwest  along  Pennsyl- 
vania Highway  915  to  junction  Pennsyl- 
vania 26,  thence  west  along  Peimsylvanla 
Highway  26,  to  junction  Pennsylvania 
Highway  46,  thence  north  along  Penn- 
sylvania Highway  46  to  junction  U.S. 
Highway  220,  thence  northeast  along 
U.S.  Highway  220  to  junction  Pennsyl- 
vania Highway  87. 

Thence  northeast  along  Pennsylvania 
Highway  87  to  Junctimi  U.S.  Highway 
22(lt  thence  north  along  U.S.  Highway 
220  to  junction  U.S.  Highway  6,  thence 
east  along  U.S.  Highway  6  to  junction 
Pennsylvania  Highway  187,  thence  north 
along    Pennsylvania    Highway    187    to 
Junction  New  York  Highway  282,  thence 
north  along  New  York  Highway  282  to 
junction  New  York  Highway  17C,  thence 
east  along  New  York  Highway  17C  to 
junction  New  York  17,  thence  east  along 
New  York  Highway  17  to  junction  New 
Yoric    Highway    1?,    thence    northeast 
along  New  York  Highway  12  to  junction 
New  York  Highway  23,  thence  east  along 
New  York  Highway  23  to  Junction  New 
Yoric  Highway  7,  thence  northeast  along 
New  York  Highway  7  to  junction  New 
York  Highway  30,  thence  north  along 
New  York  Highway  30  to  Junction  New^ 
York  Highway  67,  thence  east  along  New 
York  Highway  67  to  Junction  New  York 
Highway  50,  thence  northeast  along  New 
Yoik  Highway  50  to  Junction  U.S.  High- 
way 9,  thence  north  along  U.S.  Highway 
9  to  Plattsburgh,  N.Y.,  thence  east  to  the 
New  York-Vermont  State  line,  thenoe 
south    along    the    New   York-VermMrt 
State  line  to  the  New  York-Massachu- 
setts State  Une,  thence  south  along  the 
New  York-Massachusetts  State  line  to 
junction  New  York  Highway  23,  thaioe 
west  along  New  York  Highway  23  to 
Junction  New  York  Highway  23B,  thenoe 
west  along  New  York  Highway  23   to 
junction  U.S.  Highway  9,  thence  south 
along  U.S.  Highway  9  to  Junction  New 
Yoric  Highway  199,  thence  west  along 
New  York  Highway  199  to  junction  New 
York  32,  thence  south  along  New  Yoik 
Highway  32  to  junction  New  York  High- 
way 213,  thence  west  along  New  Yo^ 
Highway  213  to  Jimctlon  UjS.  Highway 
209.  thence  southwest  along  U.S.  High- 
way 209  to  the  New  York-New  Jersey 
State  line,  thence  south  alcng  the  New 
York-New    Jersey    State    line    to    the 
Pennsylvania-New    Jiersey    State    line, 
thence  south  along  the  Pennsylvania- 
New  Jersey  State  line  to  junction  VS. 
Highway  202  to  junction  U.S.  Highway 
422,  to  Junction  UjS.  Highway  322,  thence 
west  along  U.S.  Highway  322  to  jimctlon 
U.S.  Highway  15  to  junction  U.S.  High- 
way  15    (Business  Rd.),   thence  south 
along  U.S.  Highway  15  (Business  Rd.)  to 
junction  U.S.  ine^way  15,  thence  south 
along  U.S.  Highway  15  to  the  Pennsyl- 
vaola-Maryland  State  Une.  and  thence 
weat  to  point  beginning.  The  purpose  of 
this  filing  is  to  eliminate  the  gateway  of 
Bas-sett.  Va. 


No.  MC-61825  (Sub-No.  E784),  filed 
March  5,  1976.  Ai^dicant  ROY  STONE 
■niANSFER  CORPCWATION.  P.O.  Box 
385  Cblllnsvllle.  Va.  24078.  Applicant's 
representative:  Harry  J.  Jtotian,  1000 
Sixteenth  St.,  N.W.,  Washington,  D.C. 
20036.  Authority  sought  to  <q?eraite  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Furniture 
materials,  and  new  furniture  (except  in 
bulk),  from  points  In.  CaUfomla  and 
points  in  Arizona,  Nevada,  New  Mexico. 
Oregon,  and  Washington  on  and  south- 
west of  a  line  beginning  at  the  Texas- 
New  Mexico  State  line  and  extending 
west  along  New  Mexico  Highway  33  to 
junction  U.S.  Highway  82,  thence  west 
along  U.S.  Highway  82  to  junction  U.S. 
Highway  285,  thence  n<Mi;h  along  U.S. 
Highway  285  to  junction  US.  Highway 
380,  thence  west  along  U.S.  Highway  380 
to  junction  U.S.  Highway  85,  thence 
north  along  U.S.  Highway  85  to  junction 
U.S.  Highway  66,  thence  west  along  U.S. 
Highway  66  to  jimctlon  U.S.  Highway 
666,  thence  north  along  U.S.  Highway  666 
to  junction  New  Mexico  Highway  264, 
thence  west  along  New  Mexico  Highway 
264  to  junction  Arizona  Highway  264, 
thence  west  along  Arizona  Highway  264 
to  junction  U.S.  Highway  160,  thence 
west  along  U.S.  Highway  160  to  junction 
U.S.  Highway  89,  thence  north  along  U.S. 
Highway  89  to  junction  U.S.  Highway  89 
Alternate,  thence  north  along  U.S.  High- 
way 89  Alternate  to  the  Colorado  River, 
thence  southwest  along  the  Colorado 
River  to  the  Arizona-Nevada  State  line, 
thence  north  along  the  Arizona-Nevada 
State  line  to  junction  U.S.  Highway  91, 
thence  west  along  U.S.  Highway  91  to 
junction  Nerada  Hl^way  7,  thence 
northwest  along  Nevada  Highway  7  to 
Junction  U.S.  Highway  93.  thence  north 
along  U.S.  Highway  93  to  Junction  Ne- 
vada Highway  25,  thence  northwest  along 
Nevada  Highway  25  to  Jimctlon  U.S. 
Highway  6.  thence  west  along  U.S.  High- 
way 6  to  Junction  U.S.  Highway  95. 
thence  northwest  along  UJS.  Highway  95 
to  Junction  U.S.  Highway  95  Alternate, 
thence  west  along  U.S.  Highway  95  Al- 
ternate to  junction  Nevada  Highway  34. 
thence  noith  along  Nevada  Highway  34 
to  the  Nevada-Oregon  State  line,  thence 
west  along  the  Nevada-Oregon  State  line 
to  the  C?alifomla-Oregon  State  line, 
thence  weg*  aioog  the  Oaltfomla-Oregon 
State  line  to  junction  U.S.  Highway  395, 
thence  north  along  U.S.  Highway  395  to 
junction  Interstate  Highway  80N. 

"Rience  west  along  Interstate  Highway 
SON  to  junction  U.S.  Highway  97.  thence 
north  along  U.S.  Highway  97  to  the 
Klickitat  River,  thence  northwest  along 
the  Klickitat  River  to  the  Yakima -Lewis 
County  line  (Washington),  thence  north 
along  the  Yakima-Lewis  County  hne 
(Washington)  to  the  YaUma-Pierce 
County  line  (Washington) ,  thoice  north 
along  the  Yakima-Pierce  County  line 
(Washington)  to  Junction  Washington 
Highway  410,  thence  northwest  along 
Washington  Highway  410  to  Junction 
Washington  Hle^way  169.,  thence  ncHih- 
west  along  Washington  Oltfliway  169  to 
Junction  Interstate  Highway  405,  thence 


FEDERAL   REGtSTER.    VOL.    4},   NO.    1 3— WEDNESDAY,   JANVAtY    19,    1977 


NOTICES 


3733 


north  along  Interstate  Highway  405  to 
junction  Interstate  Highway  5,  thence 
north  along  Interstate  Highway  5  to 
junction  Wafihlngton  Highway  539,  and 
thence  north  alcmg  Washington  Highway 
539  to  the  United  States-Canadian  In- 
ternational Boundary  line,  to  points  in 
New  York  and  Pennsylvania  on  and 
bounded  by  a  line  beginning  at  the  Mary- 
land-Pennsylvania State  line  and  extend- 
ing north  along  U.S.  Highway  522  to 
iunctlon  Pennsylvania  Highway  643, 
thence  northeast  along  Pennsylvania 
Highway  643  to  junction  Interstate  High- 
way 70,  thence  north  along  Interstate 
Highway  70  to  junction  Pennsylvania 
Highway  915,  thence  northwest  along 
Pennsylvania  Highway  915  to  junction 
Pennsylvania  Highway  26,  thence  west 
along  Pennsylvania  Highway  26  to  junc- 
tion Pennsylvania  Highway  46,  thence 
north  along  Pennsylvania  Highway  46 
to  Junction  U.S.  Highway  220,  thence 
northeast  along  U.S.  Highway  220  to 
Junction  Pennsylvania  mghway  87, 
thence  northeast  along  Pennsylvsmia 
Highway  87  to  Junction  U.S.  Highway 
220,  thence  north  along  U.S.  Highway 
220  to  Junction  U.S.  Highway  6,  thence 
east  along  U.S.  Highway  6  to  Junction 
Pennsylvania  Highway  187,  thence  north 
along  Pennsylvania  Highway  187  to  junc- 
tion New  York  Highway  282,  ttience 
north  along  New  York  Highway  282  to 
Junction  New  York  Highway  17C,  thence 
east  along  New  York  Highway  17C  to 
Junction  New  York  Highway  17,  thence 
east  along  New  York  mghway  17  to  junc- 
tion New  Ywk  Highway  12,  thence  north- 
east along  New  Yoik  Highway  12  to  junc- 
tion New  York  Highway  23,  thence  east 
along  New  York  Highway  23  to  Junction 
New  York  Highway  7,  thence  northeast 
along  New  Y<Mrk  Highway  7  to  Junction 
New  York  Highway  30,  thence  north 
along  New  Yoi^  Highway  30  to  junction 
New  YoriL  Highway  67,  thence  east  along 
New  York  Highway  67  to  Juncti(m  New 
York  Highway  50. 

Thenoe  northeast  almg  New  York 
Highway  50  to  junction  U.S.  Highway  9, 
thence  north  along  UJS.  Highway  9  to 
Plattsburgh.  N.Y.,  thence  east  to  the  New 
Yoric- Vermont  State  line,  thence  north 
along  the  United  States -Canadian  Inter - 
to  the  united  States-Canadian  Inter- 
natl<xial  Boundary  line,  thence  west 
along  the  United  States -Canadian  Inter- 
national Boundary  line,  to  Lake  Ontario, 
thence  west  alcmg  the  shores  of  Lake 
Ontario  to  Rochester,  N.Y..  thence  south 
akmg  UJS.  Highway  15  to  Junction  New 
YcMTk  Highway  256,  thence  south  along 
New  York  Highway  256  to  Juncti(m  New 
York  Highway  36,  thoice  south  along 
New  York  Highway  36  to  junction  New 
York  Highway  70A.  thence  west  along 
New  York  Hlj^way  70A  to  junction  New 
York  Highway  70,  thence  west  along  New 
York  Highway  70  to  junction  New  York 
Highway  408,  thence  southwest  along 
New  York  Highway  16,  thence  south 
along  New  York  Highway  16  to  junctlcm 
Pennsylvania  Highway  646,  thence 
southwest  al(H]g  the  Pennsylvania  High- 
way 646  to  Junctkm  Pennsylvania  High- 
way 346,  thence  west  along  Pennsylvania 


Highway  346  to  Junctlcm  U.S.  Highway 
219,  thence  south  along  UJS.  Highway  219 
to  junctlan  UJB.  EQghway  6,  tlMDoe 
southwest  along  UJS.  Sghway  6  to  junc- 
tion Pennsylvania  Highway  66,  thence 
southwest  along  Pennsylvania  Highway 
66  to  junction  Pennsylvania  Highway  68, 
thence  southwest  along  Peimsylvania 
Highway  68  to  junction  Pennsylvania 
Highway  8,  thence  south  along  Pennsyl- 
vania Highway  8  to  junction  UJS.  Hl^- 
■way  19,  thence  south  along  U£.  Highway 
19  to  junction  U.S.  Highway  30,  thence 
west  along  U.S^.  Highway  30  to  junction 
Pennsylvania  Highway  50,  thence  south- 
west along  Pennsylvania  Highway  50  to 
junction  Pennsylvania  Highway  844, 
thence  west  along  Pennsylvania  Highway 
844  to  the  Pennsylvania-West  Virginia 
State  line  thence  south  and  thence  east 
along  the  Pennsylvania-West  Virginia 
State  Line  to  the  Pennsylvania-Maryland 
State  line,  and  thence  east  along  the 
Pennsylvania-Maryland  State  line  to 
point  of  beginning.  The  purpose  of  this 
flhng  is  to  eliminate  the  gateway  of  Bas- 
sett, Va. 

No.  MC-81825  (Sub  E  813  >,  filed 
March  5,  1976.  AppUcant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385.  Collinsvllle,  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan,  1000 
Sixteenth  St.,  Washington,  D.C.  20036. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  New  Fur- 
niture, Furniture  Parts.  Furniture  ma- 
terials (except  In  bulk),  from  points  In 
Arizona,  CJaUfomla,  Colorado,  Idaho, 
Montana,  Nebraska,  Nevada,  New  Mex- 
ico, North  Dakota,  Oregon,  South  Da- 
kota, Utah,  Washlngttm.  and  Wyoming, 
to  points  in  North  Carolina  on  and  east 
of  UJS.  Highway  52  and  points  in  South 
Carolina  on  and  east  of  a  Une  beginning 
at  the  North  Carolina-South  C^arollna 
State  Une  and  extending  south  along 
U.S.  Highway  221  to  junction  South  Car- 
olina Highway  176,  thence  southeast 
along  South  Carolina  Highway  176  to 
Junction  U.S.  Highway  52,  thence  south 
along  UJS.  Highway  52  to  Junction  South 
Carolina  Highway  7.  thence  south  along 
South  Carolina  Highway  7  to  Junction 
South  Carolina  IDghway  171,  thence 
south  along  South  Cartdlna  Highway 
171  to  Polly  Beach,  South  Carolina,  and 
thence  to  the  Atlantic  Ocean.  The  pur- 
pose of  this  filing  Is  to  eliminate  the  gate- 
ways of  Bassett,  Va. 

No.  MC-61825  (Sub  SE  814 1,  filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  Collinsvllle,  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan,  1000 
Sixteenth  St.,  Washington.  D.C.  20036. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  New 
Furniture,  Furniture  ports,  and  Furni- 
ture materials  (except  In  bulk),  from 
points  in  California.  Idaho.  Unntnni^ 
Nevada,  North  Dakota,  Oregon,  South 
Dakota,  Utah,  Wafihlngt<m,  and  Wyo- 
ming, and  points  in  Arizona,  Ccdorado, 
Nebraska,  and  New  Mexico  on.  north  and 


west  of  a  line  beginning  at  the  United 
States-Mexico  IntematicHial  Boundary 
Une  near  Douglas,  Aria.,  and  extoidlng 
north  along  U.S.  Highway  666  to  junc- 
tion U.S.  Highway  550,  thence  east  along 
U.S.  Highway  550  to  junction  New 
Mexico  Highway  17.  thence  northeast 
along  New  Mexico  Highway  17  to  junc- 
tion Colorado  Highway  17.  thence  north- 
east along  Colorado  Highway  17  to  junc- 
tion Colorado  Highway  140.  thence  east 
along  Colorado  Highway  140  to  junction 
U.S.  Highway  160,  thence  east  along  UJS. 
Highway  160  to  junction  U.S.  Highway 
85,  thence  north  along  U.S.  Highway  85 
to  junction  Colorado  Highway  96.  thence 
east  along  Colorado  Highway  96  to  the 
CoJorado-Kansas  State  line,  thence  north 
along  the  Colorado- Kansas  Stat«  line  to 
the  Kansas -Nebraska  State  line,  thence 
east  along  the  Kansas-Nebraska  State 
line  to  junction  U.S,  Highway  281,  thence 
north  along  U.S.  Highway  281  to  junction 
Nebraska  Highway  74,  thence  east  along 
Nebraska  Highway  74  to"  junction  Ne- 
braska Highway  14,  thence  nortli  along 
Nebraska  Highway  14  to  junction  U.S. 
Highway  6,  thence  ncMtheast  along  U.S. 
Highway  6  to  junction  Nebraska  High- 
way 66,  thence  east  along  Nebraska 
Highway  66  to  junction  U.S.  Highway  34. 
and  thoice  east  along  U£.  Highway  34 
to  the  Nebraska-Iowa  State  line,  to  points 
In  South  Carolina  on  and  bounded  by  a 
line  beginning  at  the  North  Carolina- 
South  Carolina  State  line  and  extending 
south  along  U.S.  Highway  25  to  junction 
U.'S.  Highway  221  to  hte  South  Carolina- 
U.S.  Highway  221  to  the  Sotuh  Carolina - 
Georgia  State  Une,  thence  southeast 
along  the  South  Carolina-Georgia  State 
line  to  the  At  Ocean,  thence  northeast 
along  the  Atlantic  Coast  to  Folly  Beach. 
S.C,  thence  north  along  Carolina  High- 
way 171  to  Juncticm  South  Carcdina  High- 
way 7,  thence  north  along  South  Caro- 
lina Highway  7  to  junction  UJS.  Highway 
52.  thoice  north  along  UjS.  Highway  52 
to  junction  U.S.  Highway  176,  thence 
northwest  along  TJJB.  Highway  176  to 
Junction  U.S.  EUghway  221.  thence 
north  along  U.S.  Highway  221  to  the 
South  Carolina-North  Carolina  State 
line,  and  thmce  west  along  the  South 
Carolina-Nnth  Cardlna  State  line  to 
point  of  beginning.  The  purpose  of  this 
filing  is  to  eliminate  the  gateways  of 
Bassett.  Va. 

No.  MC-61825  (Sub  E  815 ».  filed 
March  5,  1976.  AppUcant:  ROY  STONE 
TRANSFER  <X>RPORATION,  P.O.  Box 
385,  ColllnsvUle.  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan.  1000 
Sixteenth  Street,  Washington,  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  New  Fur- 
niture, Furniture  parts,  and  Furniture 
materials  (except  in  bullc).  from  i>olntB 
in  California,  Idaho,  Montana,  Nevada. 
North  Dakota.  Oregon,  Utah,  Washing- 
ton, and  Wyoming,  and  points  in  Art- 
«ma,  Ctdorado,  Ncteaska,  and  South  Da- 
kota on,  north  and  west  at  a  line  begin- 
ning at  the  united  States-Mexico  Jjottr- 
national  Boundasy  line  near  LukeviUe, 
Arls.,  and  extending  north  along  Arizona 
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Highway  85  to  junction  Arizona  High- 
way B6,  thence  east  along  Arizona  High- 
way 86  to  junction  Indian  TraO  15. 
thence  north  along  Indian  Trail  15  to 
junction  Arizona  Highway  93.  thence 
north  along  Arizona  Highway  93  to  junc- 
tion U.S.  Highway  89.  thence  north  along 
U.S.  Highway  89  to  junction  Arizona 
Highway  64,  thence  northeast  along  Ari- 
zona Highway  64  to  junction  U.S.  High- 
way 89,  thence  north  along  U.S.  High- 
way 89  to  junction  U.S.  Highway  160, 
thence  northeast  along  U.S.  Highway 
160.  to  junction  U.S.  Highway  160  to 
junction  U.S.  Highway  550,  thence  north 
along  U.S.  Highway  550  to  junction  U.S. 
Highway  50,  thence  east  along  U.S.  High- 
way 50  to  junction  Colorado  Highway 
135,  thence  north  along  Colorado  High- 
way 135  to  junction  Taylor  Road,  thence 
northeast  along  Taylor  Road  to  junc- 
tion JRainbow  Lane,  thence  east  along 
Rainbow  Lane  to  junction  Colorado 
Highway  306.  , 

Thence  east*  along  Colorado  Highway 
306  to  junction  U.S.  Highway  24,  thence 
south  along  U.S.  Highway  24  to  junction 
U.S.  highway  285,  thence  northeast  along 
U.S.  Highway  285  to  jimction  U.S.  High- 
way 85,  thence  north  along  U.S.  Highway 
85  to  the  Colorado- Wyoming  State  line. 
thepce  east  along  the  Colorado-Wyoming 
State  line  to  the  Colorado-Nebraska 
State  line,  thence  east  along  the  Colora- 
do-Kebraska  State  line  to  junction  Ne- 
braska Highway  71,  thence  north  along 
Nebraska  Highway  71  to  junction  U.S. 
Highway  30,  thence  east  along  U.S.  High- 
way 30  to  junction  U.S.  Highway  385, 
thence  north  along  U.S.  Highway  385 
to  Junction  Nebraska  Highway  2.  thence 
east  along  Nebraska  Highway  2  to  Mul- 
len, Nebr.,  thence  northeast  along  un- 
numbered Highway  to  Valentine.  Nebr.. 
thence  north  along  U.S.  Highway  83  to 
the  Nebraska-South  Dakota  State  line, 
thence  east  along  the  Nebraska-South 
Dakota  State  line  to  junction  U.S.  High- 
way 81,  thence  north  along  U.S.  High- 
way 81  to  junction  South  Dakota  High- 
way 46,  thence  east  alpng  South  Dakota 
Highway  46  to  junction  South  Dakota 
Highway  10,  thence  east  along  South 
I^&ota  Highway  10  to  the  South  Dakota- 
Iom&  State  line,  to  points  In  South  Caro- 
lina on  and  west  of  a  line  beginning  at 
the  North  Carolina-South  Carolina  State 
line  and  extending  south  along  U.S. 
Highway  25  to  junction  U.S.  Highway 
221,  and  thence  south  along  U.S.  High- 
way 221  to  the  South  Carolina-Georgia 
State  line.  The  piu-pose  of  this  filing  is 
to  eliminate  the  gateways  of  Bassett,  Va. 

No.  MC-61825  (Sub  E  816).  fUed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
3t5,  Collinsville.  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan.  1000. 
Sbcteerith  St.,  Washington.  D.C.  20036. 

Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  New  Fur- 
vtture.  Fvrniture  parts,  and  Furniture 
Materialt  (except  In  bulk)  from  points  in 
ArteoDa.  Caltfomla,  Colorado.  Idaho. 
Montana,  Nevada,  New  Mexico,  North 
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Dakota.  Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming,  and  points 
In  NAraska  on,  north  and  west  of  a  line 
beginning  at  the  Colorado-Kansas-Ne- 
braska  State  line  and  extending  east 
alon£  the  Kansas-Nebraska  State  line  to 
junction  U.S.  Highway  77,  thence  north 
along  U.S.  Highway  77  to  junction  Ne- 
braska Highway  41,  thence  east  along 
Nebraska  Highway  41  to  junction  Ne- 
braska Highway  43.  thence  north  along 
Nebraska  Highway  43  to  junction  Ne- 
braska Highway  2.  thence  east  along 
Nebraska  Highway  2  to  the  Nebraska - 
Iowa  Slate  line  to  points  in  rJorth  Caro- 
lina on  and  bounded  by  a  line  begin- 
ning at  the  Tennessee-Nortli  Carolina 
State  line  and  extending  south  along 
U.S.  Highway  421  to  junction  U.S.  High- 
way 321,  thence  southeast  along  U.S. 
Highway  321  to  junction  U.S.  High- 
way ■  221.  thence  soutli  along  U.S. 
Highway  221  to  the  North  Carolina - 
South  Carolina  State  line,  thence  east 
alont  the  North  Carohna-South  Caro- 
lina State  line  to  junction  U.S.  Highway 
52,  tjience  north  along  U.S.  Highway  52 
to  tihe  North  Carolina -Virginia  State 
line,!  thence  west  along  the  North  Caro- 
lina-Virginia State  line  to  the  North 
Carolina-Tennessee  State  line,  and 
thence  south  along  the  North  Carolina- 
Tenhessee  State  line  to  point  of  bea:in- 
niuE.  The  purpose  of  this  filing  is  to  elim- 
inate the  gateways  of  Basset.  Va. 

No.  MC  73165  (Sub-E  124 >.  filed  April 
8.  1976.  Applicant:  EAGLE  MOTOR 
LINES.  INC.,  .P.O.  Box  11086,  Birming- 
ham, Ala.  35202.  Applicant's  representa- 
tive: William  P.  Parker  (same  as  above) . 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting: 

<1»  Cooling  towers,  and  accessories, 
materials  and  supplies  for  cooling  towers, 
which  because  of  size  or  weight  require 
special  equipment  (except  pipe,  pipeline 
material,  machinery,  equipment  and  sup- 
plies incidental  to  and  used  in  connection 
wij^h  the  construction,  dismantling  and 
repair  of  pipe  lines  and  commodities  in 
bulk);       - 

(A)  from  points  in  Arkansas  to  points 
in  Maine.  New  Hampshire.  Vermont, 
Massachusetts,  Connecticut.  Rhode  Is- 
land, New  York,  Pennsylvania.  New 
Jersey.  Maryland,  Delaware,  the  District 
of  Columbia.  Virginia.  West  Virginia. 
North  Carolina,  South  Carolina,  and 
Georgia. 

(B)  from  points  in  Arkansas  on  and 
south  of  a  line  beginning  at  the  Arkan- 
sas-Oklahoma State  line,  and  extending 
along  Interstate  Highway  40,  thence 
along  Interstate  Highway  40  to  the  Ar- 
kansas-Termessee  State  line  to  points  in 
Ohio,  Kentucky,  Indiana,  Michigan,  and 
those  points  in  Illinois  on  and  east  of  a 
line  beginning  at  Lake  Michigan  and  ex- 
tpnding  along  Interstate  Highway  57, 
thence  along  Interstate  Highway  57  to 
the  Illinois -Missouri  State  line,  and  to 
those  points  in  Wisconsin  on  and  east  of 
a  Une  beginning  at  the  Michigan-Wis- 
consin State  line  and  extending  along 
^.S.  Highway  51,  thence  along  U.S.  High- 


way 51  to  the  Illinois -Wisconsin  State 
line. 

(C)  from  those  points  in  Arkansas  on 
and  north  and  west  of  a  line  beginning 
at  the  Arkansas-Texas  State  line,  and 
extending  along  U.S.  Highway  67  to  junc- 
tion Interstate  Highway  30,  thence  along 
Interstate  Highway  30  to  junction  Inter- 
state Highway  40,  thence  east  along  In- 
terstate Highway  40  to  the  Mississippi 
River  to  points  in  Mississippi  on  and 
north  and  east  of  a  line  beginning  at  the 
Telmessee-Mississippi  State  line  and  ex- 
tending along  U.S.  Highway  78  to  junc- 
tion U.S.  Highway  45. 

Thence  jilong  U.S.  Higliv.ay  45  to  junc- 
tion U.S.  Highway  82.  thence  along  U.S. 
Highway  82  to  the  Alabama -Mississippi 
State  line,  to  those  points  in  Alabama 
on  and  north  and  east  of  a  line  begin- 
ning at  the  Alabama-Mississippi  State 
line,  thence  along  U.S.  Highway  82  to 
junction  Alabama  Highway  5,  thence 
along  Alabama  Highway  5  to  junction 
U.S.  Highw  ay  80.  thence  along  U.S.  High- 
way 80  to  junction  U.S.  Highway  231. 
thence  along  U.S.  Highway  231  to  the 
Alabama -Florida  State  line,  and  to  those 
points  in  Florida  on  and  north,  and  east 
of  a  line  beginning  at  the  Florida-Ala- 
bama State  line,  thence  along  U.S.  High- 
way 231  to  jimction  U.S.  Highway  90. 
thence  along  U.S.  Highway  90  to  junc- 
tion U.S.  Highway  319.  thence  along  U.S. 
.Highway  319  to  the  Gulf  of  Mexico. 

(D'  from  those  points  in  Arkansas  on 
and  north  of  a  line  beginning  at  the 
Arkansas-Oklahoma  State  line  and  ex- 
tending along  Interstate  Highway  40, 
thence  along  Interstate  Highway  40  to 
the  Arkansas-Termessee  State  line,  to 
points  in  Florida,  Alabama,  those  points 
in  Mississippi  on  and  east  of  a  line  be- 
ginning at  the  Mississippi-Tennessee 
State  line,  and  extending  along  Inter- 
state Highway  55,  thence  along  Inter- 
state Highway  55  to  the  Mississippi- 
Louisiana  State  line,  to  those  points  in 
Louisiana  on  ajid  east  of  West  Feliciana, 
East  Baton  Rouge,  West  Baton  Rouge. 
Iberville.  Assumption  and  Terrebonne 
Parishes.  La. 

(E»  from  points  in  Arkansas  on  and 
north  of  a  line  beginning  at  the  Arkan- 
sas-Oklahoma State  line  and  extending 
along  Interstate  Highway  40,  thence 
along  Interstate  Highway  40  to  the  Ar- 
kansas-Tennessee State  line,  to  points 
in  Tehnessee  and  Kentucky  except  those 
points  in  Tennessee  on  and  west  of  a  line 
beginning  at  the  Tennessee-Arkansas 
Arkansas  State  line  and  extending  along 
U.S.  Highway  51  to  the  Kentucky  State 
line,  and  those  points  in  Kentucky  be- 
ginning at  the  Tennessee -Kentucky  State 
line  and  extendiiig  along  Western  Keir- 
tucky  Parkway  to  junction  U.S.  Highway 
41,  thence  along  U.S.  Highway  41  to  the 
Kentucky-Indiana  State  line,  to  those 
points  in  Indiana  on  and  east  of  a  line 
beginning  at  the  Indiana-Kentucky  State 
line,  and  extending  along  Indiana  High- 
way 57  to  junction  U.S.  Highway  50, 
thence  along  U.S.  Highway  50  to  the 
Indiana-Ohio  State  line  to  those  points 
in  Ohio  on  and  east  of  a  line  beginning 
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at  the  Kentucky-Ohio  State  line  and  ex- 
tending along  Interstate  Highway  75. 

Thence  along  Interstate  Highway  75 
to  the  Michigan-Ohio  State  line. 

'  F)  from  points  in  Arkansas  on,  s2>uth, 
and  east  of  a  Une  beginning  at  the  Ar- 
kansas-Texas State  line  and  extending 
along  U.S.  Highway  67  to  junction  Inter- 
state Highway  30,  thence  along  Inter- 
state Highway  30  to  junction  Interstate 
Highway  40,  thence  along  Interstate 
Highway  40  to  the  Mississippi  River,  to 
points  In  Washington,  Idaho,  Oregon, 
those  points  in  Montana  on  and  west  of 
a  line  beginning  at  the  Montana-Wyom- 
ing State  line,  thence  along  U.S.  High- 
way 87  to  junction  U.S.  Highway  191, 
thence  along  U.S.  Highway  191  to  junc- 
tion Montana  Highway  242,  thence  along 
Montana  Highway  242  to  the  Interna- 
tional Boundary  between  the  United 
States  and  Canada. 

(G)  from  points  in  Crittenden  County. 
Ark.,  to  points  In  the  United  States  *ec- 
cept  Arkansas,  Alaska,  and  Hawaii) . 

(H)  tram  points  in  Pulaski  County, 
Ark.,  to  points  In  Washington,  Oregon, 
California,  Nevada,  Idaho,  Arizona, 
Montana,  Wyoming,  Utah,  those  points 
tn  Colorado  on  and  west  of  a  line  begin- 
ning at  the  New  Mexico-Colorado  State 
line  and  extending  along  Interstate 
Highway  25,  to  the  Colorado- Wyoming 
State  line. 

(2)  Cooling  towers,  and  accessories, 
materials  and  supplies,  for  cooling  tow- 
ers, which  because  of  size  or  weight  re- 
quh'e  special  equipment  (except  pipe, 
plpe-ltne  materials,  machinery,  equip- 
ment, and  supplies  incidental  to  and  used 
In  connection  with  the  construction,  dis- 
mantling, and  repair  of  pipe-lines  and 
commodities  In  bulk) . 

Restriction:  Restricted  to  machinery, 
equipment,  materlsils  and  supplies  used 
In,  or  In  connection  with,  the  discovery, 
development,  production,  refining,  man- 
ufacture, processing,  storage,  transmis- 
sion and  distribution  of  natiural  gas  and 
petroleum  and  their  products  and  by- 
products. 

(A)  from  those  points  in  Texas  on  and 
east  of  a  line  beginning  at  the  United 
States-Mexico  boundary  line  and  ex- 
tending along  Interstate  Highway  35  to 
junction  Interstate  Highway  35  W. 
thence  along  Interstate  Highway  35  W 
to  the  Texas-Oklahoma  State  line,  to 
points  in  Maine,  New  Hampshire,  Ver- 
mont, Massachusetts.  Connecticut, 
Rhode  Island,  New  York,  Pennsylvania, 
New  Jersey,  Delaware.  Maryland,  the 
District  of  Columbia,  Virginia,  North 
Carolina,  West  Virginia,  Ohio,  Michigan. 
Indiana,  Kentucky,  Termessee,  those 
points  In  South  Carolina  on  and  north 
of  a  line  beginning  at  the  Atlantic  Ocean, 
and  extending  along  U.S.  Highway  78, 
thence  tdong  U.S.  Highway  78  to  the 
South  Carolina-CSeorgla  State  line  to 
those  points  in  Illinois  on  and  east  of  a 
line  beginning  at  the  lUinois-Iow'a  State 
line  and  extending  along  U.S.  Highway  67 
to  junction  Illinois  Highway  100,  thesice 
along  Illinois  Highway  100  to  the  Illi- 
nois-Missouri State  line,  to  those  points 
in  Iowa  (m  and  east  of  a  line  beginning 


at  the  Illinois-Iowa  State  line,  and  ex- 
tending along  UJS.  Hiighway  61,  to  those 
points  In  Wisccmsln  on  and  east  of  a  line 
beginning  at  the  minois-WisccMisin  State 
line,  and  extending  along  U£.  Hl^way 
51,  thence  along  U.S.  Highway  51  to  the 
Michigan- Wisconsin  State  line  to  those 
points  in  Missouri  on  and  east  and  south 
of   a   line   beginning   at   the   Missouri- 
Arkansas  line  and. extending  along  Mis- 
soiiri  Highway  21  to  junction  Missouri 
Highway  47.  thence  along  Missouri  High- 
way 47  to  jimction  Interstate  Highway 
70.  thence  along  Interstate  Highway  70 
to  the  Missouri-Illinois  State  line,  and 
those  points  in  Arkansas  on  and  east  of 
a  line  beginning  at  the  Arkansas-Mis- 
souri State  line,  and  extending  along  U.S. 
Highway  63,  thence  along  U.S.  Highway 
63  to  the  Missouri-Tennessee  State  line. 
iB)   from  those  points  In  Texas  on. 
and  south  and  east  of  a  line  beginning  at 
the  New  Mexico-Texas  State  line  and 
extending  along  U.S.   Highway   82   to 
junction    Texas    Highway    283,  thence 
along  Texas  Highway  283  to  the  Okla- 
homa-Texas State  Une,  and  those  points 
in  Texas  on  and  west  of  a  line  beginning 
at  the  International  Boundary  Une  be- 
tween the  United  States  and  Mexico  and 
extending  along  Interstate  Highway  35 
to  junction  Interstate  Highway  35  W, 
thence  along  Interstate  Highway  35  W 
to  the  Texas-Oklahoma  State  line,  to 
points  in  Maine,  New  Hampshire,  Ver- 
mont, Massachusetts  Rhode  Island.Con- 
necticut.  New  York,  Pennsylvania,  New 
Jersey,   Delaware,   Maryland,   the   Dis- 
trict of  Coliunbia,  Virginia,  North  Caro- 
lina, South  Carolina,  Tennessee,  Ken- 
tucky.   West    Virginia,    Ohio,    Indiana, 
Michigan,  to  those  points  in  Georgia  on, 
and  north,  and  east  of  a  line  begiiming 
at  the  Alabama-Georgia  State  line,  and 
extending   along   U.S.    Highway    82    to 
junction  U.S.  Highway  23,  thence  along 
U.S.  Highway  23  to  the  Georgia-Plorkla 
State  line,  to  those  points  In  Alabama 
on  and  north  of  a  line  beginning  at  the 
Georgia-Alabama  State   line,   and  ex- 
tending along  U.S.  Highway  82,  thence 
along  Highway  82  to  the  Alabama- Miss- 
issippi State  ^e,  to  points  in  Missis- 
sippi on,  and  north  and  east  of  a  line 
beginning  at  the  Tennessee-Mlssisssippi 
State   line   and    extending   along   U.S. 
Highway  78  to  Junction  U.S.  Highway 
45.  thence  along  U.S.  Highway   45  to 
junction  U.S.  Highway  82,  thence  along 
U.S.  Highway  82  to  the  Mississippi-Ala- 
bama State  line,  to  those  points  in  Illi- 
nois on  and  east  of  a  line  beginning  at 
the  Missouri -nUnois  State  line  and  ex- 
tending along  U.S.  Highway  67,  thence 
along  U.S.  Highway  67  to  the  lowa-Hli- 
nois  Slate  line,  to  those  points  in  Mis- 
souri on  and  east  of  a  Une  beginning  at 
the  Missouri-Arkansas  State  line  and 
extending  thence  akmg  U.S.  Highway  63 
to  Jiuictlon  Missouri  Hle^way  17,  thence 
along  Missouri  Highway  17  to  junction 
Missouri    Highway    106,    thence    along 
Missouri  Highway  108  to  junction  Mis- 
souri Highway  19,  thence  along  Missouri 
Highway  19  to  Junction  Interstate  High- 
way 44,  thence  along  Interstate  Highway 
44  to  the  Missouri-Illinois  State  line  te 


those  points  in  Arkansas  on  and  east  of 
a  Une  beginning  at  the  Tennessee-Ark- 
ansas State  Une  and  extoidlng  along 
U.S.  Highway  64  to  jimctlwi  U.S.  High- 
way 167,  thence  along  U.S.  Highway  167 
to  the  Arkansas-Missouri  State  line,  and 
to  those  points  in  Wisconsin  on  and 
east  of  a  Ime  beginning  at  the  nUnois- 
Wisconsln  State  line  and  exter.ding 
along  US  Highway-  51.  thence  along  • 
U.S.  Highway  51  to  the  Wisconsin- 
Michigan  State  line. 

(C)    from   points   in   Texas   on.    and 
north  and  west  of  a  line  beginning  at  the 
Texas -New   Mexico  State  line  and  ex- 
tending filong  U.S.  Highway  82  to  Junc- 
tion Texas  Highway  283,  thence  along 
Texas  Highway  283  to  the  Texas -Okla- 
homa State  line  to  points  in  Maine,  New 
Hampshire,     Vermont,     Massachusetts. 
Rhode  Island.  Connecticut,  New  York. 
New    Jersey.    Potmsylvania,    Delaware. 
Maryland,  District  of  Colimibia.  Virginia. 
West  Virginia,  North  Carolina,  Termes- 
see, Kentucky,  South  Carolina,  Georgia. 
Florida,  Alabama,  and  to  those  points 
tn  Mlssissii^i  on.  and  north  and  east  of 
a  line  beginning  at  ttie  Mississippi-Ten- 
nessee State  line  and  extending  along 
U.S.  Highway  78  to  junction  Mississip>pi 
Highway    15,    thmce   along   Mississippi 
Highway  15  to  juneMon  U.S.  Highway  84, 
tl^ence  alcmg  n.S.  Highway  84  to  junc- 
tion U.S.  Highway  45.  thence  along  U.S. 
Highway  45  to  the  Mississippi-Tennes- 
see State  line,  to  those  points  In  Arkan- 
sas and  Missouri  <xi  and  east  of  a  line 
begiiming    at    the    'Eennessee-Aikansas 
State  line  and  estoidlng  along  Inter- 
state Highway  55  to  junction  Xnteretate 
Highway    57,    thence    along    biterstate 
Highway  57  to  the  &Qssouri-IUlnols  State 
Une  to  those  pomts  In  Blkiols  on.  and 
south  and  east  of  a  line  beginning  at  the 
nUnois-Missouri  State  Une,  and  extend- 
ing along  Interstate  Highway  57  to  junc- 
tion Illinois  Highway  13,  thence  along  Il- 
linois Highway  13  to  junction  U.S.  High- 
way 45,  thence  along  U.S.  Highway  45  to 
Junction  nilnois  Highway  1,  thence  along 
Illinois  Highway  1  to  the  Ullnois-Indi- 
ana  State  line,  to  those  points  In  Indiana 
on  and  south  and  east  of  a  line  beginning 
at  the  Indlana-minois  State  line  and  ex- 
tending along  Interstate  Highway  64  to 
junction   Indiana   Highway   62,   thence 
al<«g  Indiana  Highway  «2to  junction  U. 
S.  Highway  50,  thence  along  U.S.  High- 
way 50  to  the  Ohio-Indiana  State  line. 
to  those  points  in  Ohio  on  and  east  of 
a  Une  beginning  at  the  Kentucky-Ohio 
State  line  and  extending  along  Interstate 
Highway  75  to  junction  Intestate  High- 
way 70,  thence  along  Interstate  Highwav 
70  to  junction  Interstate  Highway  270, 
thence  along  Interstate  Highway  270  to 
junction  Interstate  Highway  71,  thence 
along  Interstate  Highway  71  to  Lake  Erie. 
'D)  from  points  in  Louisiana  to  points 
in  Washingtim  and  Oregon. 

'  E  >  from  points  in  Caddo  and  Bossier 
Parishes.  La.  to  points  in  Maine.  Ver- 
mont. New  Hampshire.  Massachusetts, 
lUiode  Island,  Connecticut,  New  York, 
Delaware,  New  Jersey,  Pennsylvania, 
Maryland,  the  District  of  Columbia.  Vir- 
ginia,   West    Virginia.    Ohio,    Indiana, 
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Michigan,  Wisconsin,  Illinois,  Kentucky, 
Tennessee,  North  Carolina,  South  Caro- 
lina, Washington,  Oregon  and  to  those 
points  in  Alabama  on  and  north  of  a  line 
beginning  at  the  Mississippi-Alabama 
State  line,  and  extending  along  U.S. 
Highway  278  to  junction  U.S.  Highway 
43[1,  thence  along  the  U.S.  Highway  431 
to  junction  U.S.  Highway  78,  thence 
along  U.S.  Highway  78  to  the  Georgia - 
Alabama  State  line,  to  those  points  in 
Georgia  on  and  north  of  a  line  begin- 
ning at  the  Alabama-Georgia  State  line 
and  extending  along  U.S.  Highway  78  to 
ji«iction  Interstate  Highway  75,  thence 
along  Interstate  Highway  75  to  junction 
UJS.  Highway  23,  thenoe  along  U.S.  High- 
way 23  to  junction  U.S.  Highway  341. 
thence  along  U.S.  Highway  341  to  Atlan- 
tic Ocean,  to  those  points  in  Missouri  on 
aad  east  of  a  line  beginning  at  the  Mis- 
scnari-Arkansas  State  line,  thence  along 
US.  Highway  67  to  junction  U.S.  High- 
way 60,  thence  along  U.S.  Highway  60 
to  junction  Missouri  Highway  19,  thence 
along  Missouri  Highway  19  to  junction 
Missouri  Highway  72,  thence  along  Mis- 
souri Highway  72  to  junction  U.S.  High- 
way 63.  thence  along  U.S.  Highway  63  to 
the  Missouri-Iowa  State  line  to  those 
points  in  Mississippi  on  and  east  and 
north  of  a  line  beginning  at  the  Ala- 
bama-Mississippi State  line  and  extend- 
ing along  U.S.  Highway  78,  thence  along 
U.S.  Highway  78  to  the  Mississippi-Ten- 
nessee State  line,  to  those  points  in  Ar- 
kansas on  and  east  of  a  line  beginning  at 
the  Tennessee-Arkansas  State  line,  and 
extending  along  Interstate  Highway  55 
to  junction  Interstate  Highway  55  to 
junction  Arkansas  Highway  140,  thence 
along  Arkansas  Highway  140  to  junction 
Arkansas  Hicrhway  135,  thence  along  Ar- 
kansas Hiphway  135  to  junction  U.S. 
Highway  67,  thence  along  U.S.  Highway 
67  to  the  Arkansas-Missouri  State  line, 
ta  those  points  in  Iowa  on  and  east  of  a 
line  beginning  at  the  Iowa-Missouri  State 
toe.  and  extending  along  U.S.  Highway 
63  to  junction  U.S.  Highway  218.  thence 
along  U.S.  Highway  218  to  the  Iowa- 
Minnesota  State  line,  and  to  those  points 
in  Minnesota  on.  and  north  and  east  of  a 
line  beginning  at  the  Iowa-Minnesota 
State  line  and  extending  along  Interstate 
Highway  35  to  junction  Interstate  High- 
way 94  thence  along  Interstate  Highway 
94  to  the  Minneapolis -North  Dakota 
State  line. 

iF>  from  those  points  in  Oklahoma  on 
and  south  of  a  line  beginning  at  the 
Oklahoma-Texas  State  line  and  extend- 
ing along  the  H.  E.  Bailey  "^Turnpike  to 
junction  Interstate  Highway  44.  thence 
along  Interstate  Highway  44  to  the  Okla- 
homa-Missouri State  line,  to  points  in 
Maine.  New  Hampshire.  Vermont.  Mas- 
sachusetts. Rhode  Island.  Connecticut. 
New  Jersey.  Delaware,  Virginia,  the  Dis- 
trict of  Columbia.  North  Carolina,  South 
Carolina.  Georgia.  Florida,  to  those 
points  in  New  York  on  and  east  of  a  line 
beginning  at  the  New  York-New  Jersey 
State  line,  and  extending  along  Inter- 
state Highway  87,  thence  along  Inter- 
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state  Highway  87  to  the  International 
Boundary  line  between  United  States 
and  Canada,  to  those  points  In  Pennsyl- 
vania on  and  east  of  a  line  beginning  at 
the  Maryland-Pennsylvania  State  line 
and  extending  along  U.S.  Highway  15  to 
junction  U.S.  Highway  30,  thence  along 
US.  Highway  30  to  junction  U.S.  High- 
way 222.  thence  along  U.S.  Highway  222 
to  junction  U.S.  Highway  209.  thence 
along  U.S.  Highway  209  to  the  Pennsyl- 
vania-New York  State  line,  to  those 
points  in  Marj'land  on  and  east  of  a  line 
beginning  at  the  Maryland-Virginia 
State  line,  and  extending  along  Inter- 
state Highway  81,  thence  along  Interstate 
Highway  81  to  the  Maryland -Pennsyl- 
vania State  line,  to  those  points  in  West 
Virginia  on  and  south  of  a  line  beginning 
at  the  West  Virginia-Kentucky  State  line 
and  extending  along  U.S.  Highway  119, 
to  junction  U.S.  Highway  60,  thence 
along  U.S.  Highway  60  to  junction  U.S. 
Highway  219.  tiience  along  U.S.  Highway 
219  to  the  We.st  Virginia-Maryland  State 
line,  to  t  hose  points  in  Tennessee  on  and 
east  of  a  line  beginning  at  the  Tennes- 
see-Alabama State  line  and  extending 
aliong  US.  Highway  31,  thence  along  U.S. 
Highway  31  to  the  Tennessee-Kentucky 
State  line,  and  to  those  points  in  Ala- 
bama on  and  east  of  a  line  beginning  at 
the  Alabama-Florida  State  Une  and  ex- 
•teaiding  along  Alabama  Highway  41  to 
junction  U.S.  Highway  84,  thence  along 
U.S.  Highway  84  to  junction  U.S.  High- 
way 43,  thence  alon«  U.S.  Highway  43  to 
junction  Alabama  State  Highway  69, 
thence  along  Alabama  State  Highway  69 
to  junction  Interstate  Highway  65, 
tiience  along  Interstate  Highway  65  to 
the  Alabama-Tennessee  State  line. 

The  puipose  of  this  filing  is  to  elimi- 
nate the  gateways  of  (li  Memphis, 
Ttenn..  and  '2)  Texashana.  Texas- 
Arkansas,  points  in  Arkansa.^;.  and  Mem- 
phis. Tenn. 

No.  MC-IO08I3  (Sub  E  621.  nied  De- 
cember 5.  1975.  Applicant:  BELPORD 
TRUCKING  CO..  INC..  P.O.  Box  1936. 
Ocala.  Fla.  32670.  Applicant's  represent- 
ative: Arthur  J.  Slbik.  7000  South  Pu- 
laski. Chicago,  Illinois  601529.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Edible  Meats,  Edible  meat 
products,  and  edible  meat  by-products, 
and  edible  articles  distributed  by  meat 
jjackinghouses,  as  described  in  sections  A 
and  C  of  Appendix  to  the  report  in  De- 
scriptions in  Motor  Carrier  Certificates, 
Si.  M.C.C.  209  and  766,  (except  commod- 
ities in  bulk,  in  tank  vehicles > .  from  the 
site  of  tlie  plant  of  Iowa  Beef  Packers, 
Inc.,  located  at  or  near  Emporia,  Kans.. 
to  those  points  In  Mississippi  on  and 
south  of  a  line  beginning  at  the  Ala- 
bama-Mississippi State  line  and  extend- 
ing west  along  U.S.  Highway  84  to  junc- 
tion Mississippi  Highway  63.  thence 
south  along  Mississippi  Highway  63  to 
junction  Mississippi  42,  thence  west 
along  Mississippi  Highway  42  to  junc- 
tion Mississippi  Highway  29.  thence 
X)\vh  along  Mississippi  Highway  29  to 


junction  Mississippi  Highway  26,  thence 
west  along  Mississippi  Highway  26  to 
junction  U.S.  Highway  11,  thence  south 
along  U.S.  Highway  11  to  junction  Inter- 
state 59.  thence  south  along  Interstate 
Highway  59  to  the  Louisiana -Mississippi 
State  line.  The  purpose  of  this  filing  is 
to  eliminate  the  gateway  of  points  in 
Florida. 

No.  MC-105813  (Sub  E  63),  filed 
December  5,  1975.  Applicant:  BELPORD 
TRUCKING  CO.,  INC.,  P.O.  Box  1936, 
Ocala,  Flordia  32670.  Applicant's  repre- 
sentative: Arthur  J.  Sibik,  7000  South 
Pulaski.  Chicago,  Illinois  60629.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Edible  meats,  edi- 
ble meat  products,  and  edible  meat  by- 
products, and  edible  articles  distributed 
by  meat-packing  houses,  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the  re- 
port in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766,  in 
mechanically  refrigerated  vehicles,  from 
Danville,  111.,  to  those  points  in  Missis- 
sippi on  and  south  of  a  line  beginning  at 
the  Alabama-Mississippi  State  line  and 
extending  west  along  Mississippi  High- 
way 594  to  junction  Mississippi  Highway 
63,  west  along  Mississippi  Highway  63  to 
junction  Mississippi  Highway  57,  thence 
west  alone  Mississippi  Highway  57  to 
junction  Mi.ssissippi  Highway  26.  thence 
west  along  Mississippi  Highway  26  to 
jmiction  U.S.  Highway  11,  thence  south 
along  U.S.  Highway  11  to  junction 
Interstate  Highway  59,  thence  south 
along  Interstate  Highway  59  to  the 
Louisiana-Mississippi  State  line,  and  to 
those  points  in  Texas  beginning  at  the 
Gulf  of  Mexico  and  extending  on  and 
south  along  Texas  Highway  361  to  junc- 
tion Texas  Highway  35.  thence  west  along 
Texas  Highway  35  to  junction  U.S.  High- 
way 181.  thence  south  along  U.S.  High- 
way 181  to  junction  Texas  Highway  44, 
thence  west  along  Texas  Highway  44  to 
junction  U.S.  Highway  59,  thence  west 
along  U.S.  Highway  59  to  the  Interna- 
tional Boundary  betweeh  the  United 
States  and  Canada. 

Restriction:  The  auO'iority  granted 
herein  is  restricted  against  the  trans- 
portation of  any  such  commodities  in 
bulk,  in  tank  velucles. 

The  purpose  of  this  fihng  is  to  elim- 
inate the  gateway  of  points  in  Florida. 

No.  MC-105813  (Sub  E  64),  filed  De- 
cember 5.  1975.  Applicant:  BELFORD 
TRUCKING  CO.,  INC..  P.O.  Box  1936 
OcsLla,  Fla.  32670.  Apphcant's  represent- 
ative: Arthur  J.  Sibik,  7000  South  Pu- 
laski. Chicago.  lU.  60629.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Canned  foods,  except  com- 
modities in  bulk,  f  r9m  Mt.  Summit,  Mun- 
cle  and  Shirley,  md.,  to  those  points  in 
Texas  on  and  south  of  a  line  beginning 
at  the  Louisiana-Texas  State  line  and 
extending  west  along  Interstate  Highway 
10  to  junction  U.S.  mghway  59,  thenc« 
southwest  along  U.S.  Highway  59  to  the 
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Inienuktlonal  Boundary  line  between  the 
United  States  and  Mexico. 

Restriction:  llie  service  authorized 
herein  Is  restricted  against  the  transpor- 
tation of  traffic  from  the  Chicago,  HI., 
Commercial  Zone  to  points  In  Florida. 

The  purpose  of  this  filing  is  to  elim- 
inate tile  gateway  of  points  In  Florida. 

No.  MC-114868  (SidJ  E  42)  (Correc- 
tion) filed  August  1,  1975,  published  in 
tbe  Federal  Register  Issue  of  Decem- 


ber 23,   1976,  and  republished,   as  cor- 
rected, this  Issue.  

Applicant:  NEWLON  S  TRANSFER 
AND  STORAGE.  1511  N.  Helsoa  Street, 
ArlingtfMi,  Va.  22201.  Applicant's  repre- 
sentative: Robert  J.  Gallagher,  1000  Con- 
necticut Avenue,  N.W.,  Suite  1200,  Wash- 
ington, D.C.  20036.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: Household  goods,  between  points  In 
Wisconsin,  on  the  one  h:>nd   arid   on  the 


other,  points  in  Kentucky.  Tlie  purpose 
ot  this  filing  Is  to  eliminate  the  gateway 
of  p<rints  In  Kentucky  within  125  miles  of 
Nashville. 

Note.— The  purpose  of  thlb  lorrectioi-  i'  to 
Mate  the  correct  territorial  dets.-riptton 

By  the  Commission. 

Robert  L.  Oswald. 
Secretary. 

:FR   Do- 77    181))    Piled    1     !fi   77. P   *E  Mill 
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TKte  49— IVanspMtBfion 

CHAPTER  V»— URBAN  MASS  TRANSPOR- 
TATION ADMINISTRATION.  DEPART- 
MENT OF  TRANSPORTATICm 

PART  630— UNIFORM  SYSTEM  OF  AC- 
COUNTS AND  RECORDS  AND  REPORT- 
ING SYSTEM 

Implementation 

On  November  22,  1976  the  Urban 
Mass  Transportation  Admlnfcitnition 
published  proposed  regulations  resard- 
inc  a  reporting  system  to  accumulate 
public  mass  transportatioa  flnanrtiU  and 
operating  information  by  tmlfonn  cate- 
gories, and  a  luilf  orm  system  of  accounts 
and  records.  Section  15  of  the  Urban 
Mass  Transportati<Mi  Act  requires  the 
Secretary  of  Transportati<xi  to  develop, 
test,  and  prescribe  such  systems  by 
January  10, 1977. 

The  purpose  of  the  proposed  systems 
Is  to  assist  in  meeting  the  need  for  in* 
formation  (m  which  to  base  planning 
for  public  transportatlMi  services,  and  to 
make  public  sector  investment  decisions 
at  all  levels  of  government.  After  July  1 . 
1978,  the  Secretary  may  not  make  any 
grant  under  section  5  of  the  Urban  Mass 
Transportation  Act  unless  the  applicant 
for  such  grant  and  any  beneficiary  are 
each  subject  to  both  the  reporting  sys- 
tem and  the  uniform  system  of  accounts 
and  records  prescribed  pursuant  to  sec- 
tion 15.  Grants  under  section  5  are  those 
apportioned  to  urbanized  areas  by  for- 
mula and  usable  for  either  capital  in- 
vestments or  operating  expenses. 

Interested  persons  were  invited  to  sub- 
mit written  comments  on  the  proposed 
regulations,  and  23  such  comments  were 
received.  In  addition,  a  hearing  on  the 
proposed  regulations  was  held  cm  De- 
cnnber  7,  1976  in  Washington,  D.C.,  at 
which  21  persons  testlfled.  Most  of  the 
comments  received  during  the  comment 
period  were  supportive  of  Oie  regula- 
tioDs.  This  may  have  been  because  the 
development' of  the  proposed  uniform 
-system  of  accoimts  actually  took  place 
over  a  period  of  several  years,  in  collab- 
oration with  representatives  of  the 
transit  Industry,  metropolitcui  planning 
organizations,  and  State  departments  of 
transportation.  However,  a  number  of 
thoughtful  suggestions  and  criticisms 
were  offered,  and  the  regulations  now 
being  issued  have  In  many  ways  been  re- 
vised in  response  to  such  comments. 

Because  the  aumber  of  communica- 
tions received  was  not  overwhelming,  the 
Urban  Mass  Transportation  Adminis- 
tration will  make  a  special  effort  to  con- 
tact correspondmts  InUvidUBlly  to  in- 
dicate the  extent  to  i^ch  their  com- 
ments were  accommodated.  The  follow- 
ing text  identifies  the  principal  changes 
from  the  proposed  regulatltHis,  and 
changes  in  policies  tor  admlnlstertog 
them,  based  on  public  comments  which 
were  received. 

Mandatory-Voluntary  Levels  of  De- 
tail.— A  general  concern  was  expressed 
about  the  level  of  detail  specified  In  the 
uniform  system  of  accounts  and  rec<M^ 
and  in  the  reporting  system  described  ta 
the  proposed  regulations,  even  Uioagb 


been  made  to  stratify 
tha  tovd  of  detail  by  size  of  transit  op- 
erations. lUs  was  done  by  describing 
three  levels  for  expense  reporting:  Level 
A,  more  than  500  revenue'  vehicles  (aboat 
20  systems) ;  Level  B,  between  101  and 
500  revenue  vehicles  (about  50  systems) ; 
and  Level  C,  100  or  less  revenue  vehicles 
(about  800  systems). 

The  general  concern  about  excessive 
detail  found  expression  in  requests  fa^ 
representatives  of  smaller  operations  to 
reduce  tlie  number  of  expense  objects 
to  be  used,  and  to  reduce  the  number  of 
reports.  It  was  suggested  tJiat  a  more 
simplified  system  be  designed  for  the 
smallest  systems.  At  the  Intermediate 
level,  exception  was  taken  to  the  number 
of  functions  specified  for  expense  report- 
ing, as  well  as  to  objects.  The  largest 
systems  in  general  expressed  their  con- 
cern by  suggesting  the  need  for  fiexibilitgr 
in  phasing  in  the  implementaticxi  from 
lesser  to  greater  levels  of  detail,  and  ta(f 
advocating  a  waiver  provision  in  the  res- 
ulations  to  permit  accommodation  <tf 
such  difficulties  without  penalty. 

These  concerns  can  be  considered 
symptomatic  of  the  dilemma  and  chal- 
lenge presented  by  the  relatively  unique 
charter  of  section  15.  which  calls  for  the 
prescribed  systems  to  assist  in  meeting 
the  diverse  information  needs  of  individ- 
ual public  mass  transportation  systems, 
f^eral.  State  and  local  governments, 
and  the  public.  Transit  operators  require 
relatively  detailed  Information,  consist- 
ent with  their  size,  for  internal  manage- 
ment purposes — comparison  of  their  own 
operations  over  time  and  with  other 
transit  systems.  Local,  State  and  Federal 
governments,  in  that  order,  have  sig- 
nificantly fewer  requirements  to  accom- 
modate Uieir  concerns.  Federal  agenclM, 
furthermore,  sire  constrained  by  the  re- 
quirements of  the  Federal  Reports  Act  at 
1942  to  minimize  record-keeping  and  re- 
porting burdens  placed  upon  the  public 
and  affected  organizations. 

The  final  regulations  now  make  a  dis- 
tinction between  required  and  voluntary 
(i.e.,  recommended)  systems,  to  address 
this  general  dil^nma.  This  is  a  signifi- 
cant change.  The  uniform  system  of  ac- 
counts and  records  and  the  reporttxw 
system  include  provisions  for  both  man- 
datory and  voluntary  collection  and  re- 
porting of  data.  Definitions  for  the  re- 
quired data  are  consistent  with  and  svask- 
marized  from  those  for  tlie  more  exten- 
sive voluntary  data.  The  central  process- 
ing system  will  be  designed  to  support 
the  assimilation  and  analysis  of  the  more 
detailed  expense  and  revenue  data,  as 
well  as  mandatory  data.  Thus,  if  State  or 
local  governments  mandate  the  more  de- 
tailed revenue  and  expense  data,  or  If 
transit  operators  elect  to  provide  this 
data  to  further  expand  the  capability  for 
comparative  analysis,  the  central  proc- 
essing system  will  accommodate  these 
additional  needs. 

The  net  effect  of  this  change  is  a  sub« 
fitantlal  reduction  In  the  level  of  detail 
which  must  be  reported.  The  number  of 
required  data  categories  for  revenuee 
and  expenses  combined  is  reduced  from 
125  to  approximately  29.  Expense  report- 

f  I 


ing  in  effect  is  an  abbreviated  Level  C, 
shown  in  Table  B-1.  Furthermore,  sys- 
tegis  of  25  buses  or  fewer  are  not  re- 
qiiired  to  submit  the  Operators'  Wages 
Sulisldlary  Schedule,  Fringe  Benefits 
Subsidiary  Schedule,  and  Pension  Plan 
Questionnaire.  In  total,  the  ntunber  of 
required  reporting  forms  for  all  systems 
has  been  reduced  by  approximately  one- 
third.  With  respect  to  balance  sheet  data, 
the  data  categories  reported  have  been 
reduced  from  approximately  267  to  59. 
With  reelect  to  non-financial  operating 
data,  categories  for  accident  reporting 
have  been  reduced  from  approximately 
316  to  44. 

Tliese  amendments,  of  course,  neces- 
sitated extensive  changes  In  the  refer- 
ence docimients  describing  and  explain- 
ing the  systems,  and  Identified  in  S  630.6 
ot  the  regulations.  These  documents  will 
be  distributed  by  UMTA  to  Interested 
parties  as  soon  as  possible,  probably  by 
mld-Pebruary. 

Redundancy  in  Reporting. — Associ- 
ated wiai  the  general  concern  for  the 
level  at  detail  of  reporting  were  some 
comments  about  possible  redimdancy  in 
record-keeping  and  reporting  resulting 
from  the  requirements  of  Federal  agen- 
cies. Reference  was  made  to  burdens  Im- 
posed on  certain  systems  which  are  re- 
quired to  report  financial  data  in 
accordsmce  with  a  uniform  system  of  ac- 
counts to  the  Interstate  Commerce  Com- 
mission (ICC),  and  now  will  have  a 
section  15  requirement  to  meet.  TTiis 
problem  is  addressed  in  S  630.11  of  the 
regulations,  limiting  UMTA's  now  mod- 
ified requirement  to  one  easily  met  using 
the  ICC  system. 

Further,  though  not  made  explicit  in 
the  regulation  itself.  X7MTA  will  permit 
transit  authorities  which  purchase  serv- 
ice from  several  providers  to  consolidate 
financial  and  operating  data  for  them. 
And  for  providers  with  fieets  of  25  ve- 
hicles or  fewer,  the  authority  may  report 
only  a  "purchase  of  service"  Item  to 
satisfy  the  reporting  requirement.  This  Is 
further  explained  in  the  reference  docu- 
ments. 

Also  mentioned  was  an  apparent  re- 
dimrtancy  in  the  Federal  Highway  Ad- 
ministration's reporting  requirements  on 
sources  of  revenue  for  urban  transporta- 
tion modes,  Including  transit,  and  the 
section  15  requirements  of  UMTA.  It  was 
suggested  that  the  two  DOT  agencies 
coordinate  their  requirements  to  avoid 
the  redundancy.  The  two  agencies  are 
c(^errlng  to  this  effect. 

Waivers. -^Ttie  regulations  now  in- 
clude a  waiver  provision,  S  630.7,  in  re- 
sponse to  several  expressions  of  concern 
for  the  need  to  provide  formally  a  basis 
for  flexible  administration  of  the  re- 
quirements of  the  regulations.  In  tiie 
formal  comment  period,  the  most  fre- 
quent subjects  of  concern  were  the  time 
constraints  for  complying  with  the  re- 
quirements, the  need  to  describe  an 
acceptable  method  for  providing  pas- 
senger trip  data  for  rail  systems,  and 
dUBculty  in  providing  the  Operators' 
Wages  Subsidiary  Schedule. 

It  is  hoped  that  the  distinction  now 
made  in  the  regulations  between  the 
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mandatory  and  voluntary  systems  will 
mitigate  the  need  for  waivers  with  ref- 
erence to  time  for  compliance.  With  re- 
spect to  the  Operators'  Wages  Subsidiary 
Schedule,  a  waiver  is  granted  to  all  op- 
erators for  the  first  year,  and  systems 
with  25  vehicles  or  less  have  a  perma- 
nent waiver.  A  methodology  for  address- 
ing the  passenger  Uip  data  problem 
liopefully  will  be  described  within  the 
next  few  months,  based  on  activity  in 
;  vo^sress. 

Cost  of  Impletnentatioit. — The  pre- 
amble to  the  proposed  regulations  of 
November  22,  1976  stated  that  the  one- 
ijme  cost  of  conversion  to  the  prescribed 
systems  would  be  considered  either  eligi- 
ble capital  expenditures  or  operating  ex- 
pense under  the  section  5  grant  program. 
ii  vas  also  stated  that  for  agencies  which 
might  not  be  eligible  for  section  5  funds 
but  wanted  to  implement  the  systems, 
section  3  funds  i  capital  grant  program  ' 
might  be  made  available. 

Several  larger  operators  objected  that 
their  section  5  funds  were  fully  pro- 
grammed, and  requested  that  section  3 
funds  be  made  available  for  this  purpose 
without  the  restriction  stated  in  tlie 
preamble. 

The  UMTA  considers  section  5  the 
more  flexible  and  appropriate  resource  to 
be  used  in  accommodating  the  expense  of 
implementation,  but  acknowledges  the 
circumstances  described  and  will  con- 
sider the  use  of  section  3  funds  on  a 
case-by-case  basis,  for  systems  which 
would  have  been  subject  to  tlie  Level  A 
and  Level  B  requirements.  In  the  final 
regtilations.  Levels  A,  B  and  C  are  no 
longer  required  as  such.  However,  their 
implementation  will  be  encouraged  with 
appropriate  arrangements  for  financial 
assistance,  so  that  transit  operators  may 
develop  and  report  information  at  the 
volimtary  levels. 

Administration  of  system. — A  number 
of  witnesses  at  the  December  7.  1976 
hearing  expressed  the  fear  of  erroneous 
interpretations  of  data  to  be  provided 
eventually  in  reports  emanating  from 
the  system.  It  was  suggested  tliat  care  be 
taken  to  minimize  such  problems:  for  ex- 
ample, by  making  available  "profiles"  of 
systems  taking  into  account  such  factors 
as  topography,  demographic  characteris- 
tics, density  of  development,  labor  caa- 
tracts,  fare  policies,  and  so  forth.  Un- 
doubtedly, there  will  be  several  issues 
of  this  nature  related  to  the  administra- 
tion of  the  system,  and  appr<H)riate  ar- 
rangements will  be  made  to  seek  advice 
about  them  as  the  system  evolves. 

As  the  steward  of  the  section  15  sys- 
tems, the  UMTA  will  make  arrangements 
for  developing  and  maintaining  a  data 
collection  and  processing  system  to  per- 
mit acceptance  and  use  of  the  mandatory 
and  optional  levels  of  detail  described  In 
the  regulations.  Manipulation  of  the 
data  for  purposes  of  analysis  will  be  at 
the  expense  of  users,  except  for  a  series 
of  reports  being  designed  to  be  of  gen- 
eral interest  to  all  users. 

Within  the  Urban  Mass  Transiwrta- 
tion  Administration,  responsibility  for 
the  administration  of  section  15  has  been 
assigned  to  the  Associate  Administrator 


for  Transportation  Management  and 
Demonstrations.  Inquiries  pertaining  to 
these  regulations  should  therefore  be  ad- 
dressed to  that  ofBce. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  section  15  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended  (49  U.S.C.  1611)  and  the  del- 
egation of  authority  by  the  Secretary  of 
Transportation  at  49  CFR  1.51,  Chapter 
VJ  of  the  Code  of  Federal  Regulations 
is  hereby  amended  by  adding  a  new  Part 
630  as  set  forth  below. 

Effective  Date;  This  regulation  i.>  ef- 
fective January  10.  1977. 


I=<ued  on  January  10.  1977. 

Robert  E.  P.-MRictLi-i. 
L'ban  Ma.--  Transportation 

Adminisfrntor. 
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630  20     Purpose. 

630.21  Reporting  requirements 

630.22  Reporting  period. 

63023     AvailablUty   of  reporting   foriiis   and 
instructions. 

.\vrHORiTY;  Urban  Mass  Trau-sportalion 
Act  of  1964,  as  amended  (49  U.SC.  1601  et 
seo.  I  and  49  CFR  1.51. 

Subpart  A — General 

§  030.1      Piirpofic. 

The  purpose  of  this  subpart  is  to  de- 
fine the  terms  and  procedures  guiding 
the  application  of  the  Uniform  System 
of  Accounts  and  Records  and  the  Re- 
porting System  required  to  be  pre- 
scribed by  Section  15  of  the  Urban  Mass 
Transportation  Act.  These  systems  are 
described  in  the  report  entitled  "Urban 
Mass  Transportation  Industry  Uniform 
System  of  Accounts  and  Records  and 
Reporting  System.'  January.   1977. 

§  630.2      !v-<»|>.-. 

These  regulations  apply  to  all  appli- 
cants and  beneficiaries  of  Federal  finan- 
cial assistance  under  section  5  of  the 
UMT  Act  (49  U.S.C.  1604  et  seq.).  Ap- 
plicants and  beneficiaries  under  Section 
5  must  adhere  to  the  Uniform  System 
of  Accounts  and  Records  and  participate 
in  the  Reporting  System  as  provided 
hereunder.  Failure  to  do  so  wiU  result  in 
loss  of  eligibility  for  assistance  under 
section  5. 

S  6.30.3      Dennilioii!-. 

•  a  >  Except  as  otherwise  provided, 
terms  defined  in  the  Urban  Mass  Trans- 
portation Act  of  1964,  as  amended  <49 


U.S.C.  1601  et  seq.^ .  are  used  in  this  part 
as  so  defined. 

tbi  For  purposes  of  this  part — 
"The   UMT  Act"   means   the   Urbar 
Mass    Transportation    Act    of    1964    a? 
amended    (49   U.S.C.    1601   et   seq.  •. 

"Administrator"  means  the  Urban 
Mass  Transportation  Administrator  or 
his  designee. 

■  Applicant"  means  Applicant  for  .\s- 
sistance  under  section  5  of  tlie  UMT 
Act. 

•"A.vsistance"  mer.ns  Federal  finaiiOia' 
assistance  for  the  acquisition,  construc- 
tion or  operation  of  public  mass  tran;-- 
portation  ser\-ices 

"Central  Proce.'sing  System  '  mean'; 
the  procedures  and  computer  software 
needed  to  receive  Section  15  reports,  val- 
idate their  data,  maintain  the  data,  and 
provide  stai'dard  reports,  special  report^ 
ar.d  computer  dat?.  facsimiles  to  tlie  sv- 
teiii's  users  incUicUnc  govemmenis  at  all 
levels,  transit  operators  and  the  pubiif 
"'Central  Processing  Agency"  means 
the  oreanizational  element  in  UMTA  rr- 
.snonsible  for  oi>eration  and  maintenance 
of  the  Central  Processing  System. 

"Commuter  Rail  System"  means  pas- 
senger tiansportation  by  railroad  within, 
to  or  from  an  urbanized  area  usually 
typified  by  closer  headways  during  week- 
day morning  and  afternoons  and  by  the 
sale  of  commutation  tickets. 

Beneficiary"  means  any  organ izatjip 
operating  and  delivering  urban  tran  ii 
services  that  receives  benefits  direct'v 
from  assistance  under  Section  5  of  the 
UMT  Act. 

"Metropolitan  Planning  Organizatioii 
means  that  organization  designated  by 
the  Governor  as  being  responsible,  to- 
gether with  the  state  for  carrying  out  thp 
provisions  of  23  U.S.C.  134  (Pederal-Ai-i 
Highway  Planning  Requirements*  and 
capable  of  meeting  the  requirements  ef 
49  use.  1603 (a^  'Urban  Mass  Trail— 
portatlon  planning  requirements  > .  Thi-; 
organization  is  the  forum  for  cooperati\  o 
decision-making  by  principal  elected 
oCBcials  of  general  purpose  local  eoveii.- 
ment. 

"Mass  Transportation  System"  o'- 
"transit  system"  means  a  system  to 
transport  people  by  bus.  or  rail,  or  otlv  r 
conveyance,  either  publicly  or  privately 
owned,  and  which  provides  to  the  publi  ■ 
general  or  special  service  (but  not  in- 
cluding school  or  charter  or  sightseeing 
service*  on  a  regular  and  continuiiv 
scheduled  or  unscheduled,  basis.  Transit 
systems  are  classified  according  to  the 
mode"  of  transit  service  operated  ^ 
multi-mode  transit  system  is  one  operat- 
ing two  or  more  of  these  modes,  de- 
scribed hereafter. 

•  li  Rail  Rapid  Transit. — High-spe^c' 
passenger  rail  cars  operating  singly  or  in 
trains  of  two  or  more  cars  on  fixed  rails 
In  separate  rlghts-of-"way  frwn  which  all 
other  vehicular  and  foot  traffic  is  ex- 
cluded. The  tracks  may  be  located  in 
underground  tainnels,  on  elevated  struc- 
tures. In  open  cut  or  at  stirface  level. 
There  are  very  few,  if  any.  crossings  of 
streets  and  roads  at  track  level,  and  rai! 
traffic  has  the  right-<rf-way  at  such  in- 
tersections. The  cars  are  driven  ele-^tri- 
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cally  with  the  power  being  drawn  from 
an  overhead  electric  line  or  from  an 
electrified  third  rail. 

<2>  Streetcar. — Lightweight  passen- 
ger rail  cars  operating  singly  (or  in 
short,  usually  two-car.  trains)  on,  fixed 
rails  in  right-of-way  that  is  not  serparat- 
ed  from  other  trafSc  for  much  of  the 
way.  Streetcars  do  not  necessarily  have 
the  right-of-way  at  at-grade  crossings 
with  other  traffic.  Streetcars  are  driven 
electrically  with  the  power  being  drawn 
from  an  overhead  electric  line  via  a  trol- 
ley or  a  pantograph. 

(3»  Trolleybus. — Rubber-tired  pas- 
senger vehicles  operating  singly  on  city 
streets.  These  buses  are  driven  electri- 
cally with  the  power  being  drawn  from 
an  overhead  electric  line  via  trolleys. 

(4)  Motor  Bus. — ^Rubber-tired  pas- 
senger vehicles  operating  singly  on  city 
streets.  Tliese  buses  are  powered  by 
dlesel.  gasoline  or  propane  engines  con- 
.tained  within  the  bus;  they  are,  there- 
fore, not  restricted  to  operating  on  a 
fixed  route. 

(5)  Dial-A-Ride. — Rubber-tired  pas- 
senger vehicles  operating  on  city  streets. 
propelled  by  gas,  gasoline  or  dlesel  en- 
gines, equipped  to  provide  personal  de- 
mand transit  service,  normally  upon  dis- 
patch, and  used  exclusively  for  this  serv^ 
ice. 

(6>  School  Bus.— Type  I  and  Type  n 
school  vehicles  as  defined  In  Highway 
Safety  Program  Standard  No.  17,  used 
exclusively  to  transport  school  students, 
persoimel  and  equipment. 

(7)  Ferryboat. — A  vessel  for  carrying 
passengers  and/or  vehicles  over  a  body 
of  water.  The  vessels  are  generally  steam 
or  dlesel-powered  conventional  ferry 
vessels.  They  may  also  be  hovercraft, 
hydrofoil  and  other  high-speed  vessels. 

(8)  Other. — Other  modes  of  transit 
service  such  as  cable  cars,  personal 
rapid  transit  systems  of  varying  de- 
signs, monorails,  Incline  railways,  etc.. 
not  covered  in  the  above  cat^ories. 

§  630. 1  0\crvH'M  of  llic  Uniform  .Sys- 
li'in  of  Aceounis  and  Rorords  :ind 
llir  Krporliii»  .S,>>l<-in. 

ia>  Distinction  between  required  and 
voluntary  systems.— T\x&  Uniform  Sys- 
tem of  Accounts  and  Records  and  the  Re- 
porting System  Include  provisions  for 
both  mandatory  and  voluntary  collec- 
tion and  reporting  of  data.  The  defini- 
tions for  the  required  data  are  consis- 
tent with  and  summarized  from  those 
for  the  more  extensive  voluntary  data. 
As  described  In  Subparts  B  and  C  of 
tliis  regulation,  operators  may  elect  to 
collect  and  report  revenue  and  expense 
data  in  greater  detail  than  that  required 
to  meet  the  secticHi  15  requirement.  The 
Central  section  15  Processing  System 
will  be  configured  to  support  the  assim- 
ilation and  analysis  of  the  more  detailed 
expense  and  revenue  data  as  well  as 
mandatory  data.  Thus,  If  state  or  local 
governments  mandate  the  more  detailed 
revenue  and  expense  data,  or  If  transit 
operators  elect  to  provide  this  data  to 
further  expand  the  cmnblllty  for  com- 
parative analysis,  the  Central  Process- 
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ing  System  will  accommodate  these  ad- 
ditional needs. 

(b)  Relationship  of  system  of  accounts 
and  records  to  reporting  system. — There 
is  a  distinction  between  a  uniform  sys- 
tem of  accounts  and  records,  and  a  sys- 
tem of  reports  generated  to -satisfy  the 
requirements  of  various  users  of  finan- 
cial and  operating  information. 

1 1 )  The  uniform  system  of  accounts 
and  records  consists  of  (1>  Various 
categories  of  accounts  and  records  for 
clas.sifying  financial  and  operating  data, 
i2)  Precise  definitions  as  to  what  data 
elements  are  to  be  included  in  these 
categories,  and  (3)  Definition  of  practices 
for  systematic  collection  and  recording 
of  such  information. 

i2>  The  reporting  system  consists  of 
forms  and  procedures  (i)  For  transmit- 
ting information  from  operators  to  the 
centi-al  processing  agency  designated  to 
collect  data  from  all  opera  torsi  (ii)  For 
editing  and  storing  information,  and  (ill) 
For  the  data  center  to  report  informa- 
tion to  various  user  groups.  User  reports 
may  consist  of  basic  data  summaries  and 
analytical  measures  or  performance  in- 
dicators to  assist  the  analysis  of  informa- 
tion. 

( 3 )  The  level  of  detail  of  data  element 
categories  in  the  system  of  accounts  and 
records  should  not  be  confused  with  the 
level  of  detaU  to  be  reported  to  the  cen- 
tral processing  agency  and  ultimately  to 
users.  The  level  of  detail  In  the  system 
of  accounts  and  records  maintained  by 
the  reporting  agencies  should  t>e  dictated 
largely  by  the  management  needs  of  the 
reporting  agency,  and  by  the  require- 
ment to  provide  an  audit  trail  from  the 
internal  accounting  system  to  the  pre- 
scribed system,  if  the  latter  is  not  actu- 
ally adopted  in  practice.  ITie  level  of 
detaU  to  be  reported  to  the  central 
processing  agency  will  normally  be  less 
than  that  required  for  internal  manage- 
ment purposes. 

§  630. .>      Coniniuler     rail     reporting     ro. 
qiiironirnls. 

Commuter  railroads  shall  maintain 
tlieir  internal  books  of  account  in  the 
manner  specified  by  the  Interstate  Com- 
merce Commission  (ICC).  The  com- 
muter rail  reporting  requirements  under 
section  15  are  those  prescribed  by  the 
Rail  Services  Planning  Office  (RSPO) 
under  49  CPR  Part  1127  as  published  in 
the  Federal  Register  on  August  3.  1976. 

§  6.^0.6      Reference  doriinients. 

(a)  The  Uniform  System  of  Accounts 
and  Records  and  the  Reporting  System 
required  by  section  15  are  contained  in 
the  report  entitled  "Urban  Mass  Trans- 
portatioii  Industry  Uniform  System  of 
Accounts  and  Records  and  Reporting 
System,"  January,  1977.  The  report  dis- 
tinguishes between  the  mandatory  col- 
lection and  reporting  of  data  required 
under  section  15,  and  the  voluntary  col- 
lection and  reporting  which  section  15 
will  accommodate.  The  report  is  pre- 
sented in  four  volumes. 

Volume  I — General  Description  presents 
an  overview  of  the  systerns.  and  an  identifi- 
cation of  the  analytical  potential   provided 


by  comparative  data  generated  by  the  sys- 
tems. 

Volume  II — Uniform  System  of  Accounts 
AND  Records  contains  the  definitions  for  the 
uniform  system  of  accounts  and  records. 

Volume  ni — Reporting  System  Forms  and 
Instructions — Required  contains  UUustra- 
tlve  forms  for  each  of  the  reports  required 
to  be  submitted  under  section  15  and  in- 
.structlons   for   completing   those   forms. 

Volume  IV — Reporting  System  Forms  and 
In.structions — Voluntary  contains  Illustra- 
tive forms  and  instructions  for  optional  reve- 
nue and  expense  reporting.  Tiie  voluntary  re- 
ports in  Volume  IV  are  more  detailed  than 
their  counterpart.-,  in  Volume  m.  Operator-s 
ma.'  elect  one  or  more  of  the  optional  reports 
In  Volume  IV  in  place  of  counterpart  reports 
in  Volume  III. 

(b»  Volumes  I.  II.  and  III  will  be  of  use 
to  all  reporting  transit  systems.  Volimie 
rv  will  be  useful  to  those  operators  who 
elect  to  comply  with  the  more  detailed 
revenue  and  expense  options. 

§  630.7      Waiver. 

The  requirements  set  forth  in  this  part 
may  be  modified  or  waived  on  a  case -by - 
case  basis  upon  application  to  the  Urban 
Mass  Transpoiiation  Administrator,  if 
the  Administrator  determines  that  such 
modification  or  waiver  is  clearly  neces- 
sary and  is  consistent  with  the  intent  of 
the  law. 

Subpart  B — Uniform  System  of  Accounts 
and  Records 

§630.10       Purpose. 

The  purpose  of  this  Subpart  is  to  pre- 
scribe the  Uniform  System  of  Accounts 
and  Records  under  section  15  of  the  Ur- 
ban Mass  Transportation  Act. 

§  630.1 1      General  instruelion!>. 

(a)  The 'Uniform  System  of  Accounts 
and  Records  hereby  prescribed  pursuant 
to  section  15  for  each  transit  system  af- 
fected by  this  regulation,  except  for  com- 
muter rail  systems,  Is  that  described  in 
the  publication  "Urban  Mass  Transpor- 
tation Industry  Uniform  System  of  Ac- 
counts and  Records  and  Reporting  Sys- 
tem," January,  1977,  available  from: 

Section  Fifteen,  Office  of  Transit  Manage- 
ment, TJMD-10,  Urban  Mass  Transporta- 
tion Administration,  2100  2nd  Street.  SW.. 
Washington,  D.C.  20590. 

(1>  In  addition  to  the  prescribed  ac- 
counts, temporary  or  supplemental  ac- 
counts and  subdivisions  of  any  accounts 
may  be  kept,  provided  the  integrity  of 
the  prescribed  accounts  is  not  impaired. 
A  transit  property  is  not  required  to 
adopt  the  prescribed  imiform  system  of 
accounts  and  records  as  its  own  internal 
system  of  accounts.  Each  entity  can  cus- 
tomize its  internal  books  of  account  to 
meet  its  own  internal  management  re- 
quirements, provided  that  it  is  able  to 
translate  its  accounts  to  the  prescribed 
uniform  system  of  accounts  and  records. 
It  is  intended  that  the  records  shall  be 
kept  in  a  manner  to  permit  ready  analy- 
sis by  prescribed  accounts  and  to  permit 
preparation  of  financial  and  operating 
data  directly  from  sUch  records  at  the 
end  of  the  fiscal  year.  Any  summar>- 
and  or  tran.slation  to  the  prescribed  Uni- 
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form  System  of  Accounts  and  Records 
must  be  consistent  with  the  following: 

(1>  The  data  have  been  devel(4>ed  us- 
ing the  accrual  basis  of  accounting. 
Those  transit  systems  that  use  cash- 
basis  accounting,  in  whole  or  in  part.  In 
their  books  of  account  will  have  to  make 
work  sheet  adjustments  to  record  the 
data  on  the  accrual  basis. 

(11)  The  accounting  treatment  speci- 
fied In  the  Accounting  Practice  Instruc- 
tions In  the  publication  "Urban  Mass 
Transportation  Industry  Uniform  Sys- 
tem of  Accounts  and  Records  and  Re- 
porting System,"  January,  1977,  has  been 
followed. 

(iii)  The  transit  system's  accounting 
categories  (chart  of  accounts)  have  been 
correctly  related,  via  a  clear  audit  trail, 
to  the  accounting  categories  prescribed 
in  this  system. 

(b)  Commuter  rail  systems  shaU  main- 
tain l^eir  Internal  books  of  account  In 
the  maimer  specified  by  the  Interstate 
Commerce  Commission. 

(c)  Transit  systems  held  subject  by 
the  Interstate  Ccmamerce  Commission  to 
the  Interstate  Commerce  Commission's 
Uniform  System  of  Accoimts  for  Class  I 
Common  and  Contract  Motor  Carriers 
of  Passengers  are  not  subject  to  the  sys- 
tem of  accounts  and  records  described  in 
this  subpart.  However,  such  transit  sys- 
tems are  subject  to  the  Section  15  re- 
porting requirements  specified  in  Sub- 
part C. 

§  630.12      Structure     of     the      Uniform 
System  of  Accounts  and  Records. 

(a)  In  order  to  aid  affected  persons, 
enterprises  and  the  public  in  compre- 
hending this  Uniform  System  of  Ac- 
counts and  Records,  the  general  struc- 
ture of  the  system  is  described  as  follows : 

(1)  Two- Dimension  Classification  of 
Expenses. — ^In  the  section  15  system,  op- 
erating exp^ises  Incurred  by  the  transit 
system  are  classified  within  mode  accord- 
ing to  two  dimensions: 

(1)  The  type  of  expenditure  (object 
classes) . 

(11)  The  functions  or  activities  per- 
formed. 

(2)  Expense  Object  Classes. — The  ex- 
pense object  classes  are  typical  of  most 
transit  accounting  systems.  Although 
some  operators  may  not  identify  the 
specific  categories  or  use  the  same  names, 
their  systems  usually  capture  the  same 
information  and  can  l>e  reclassified  into 
the  Section  15  categories.  The  additional 
level  of  detail  presented  in  "Urban  Mass 
Transportation  Industry  Uniform  Sys- 
tem of  Accoimts  aiMl  Records  and  Re- 
porting Syst^n"  Volume  n  contains 
definitions  that  should  help  in  this 
reclassification.  Table  B-1  presents  the 
expense  object  classes  and  functions 
required  imder  Section  15r  Table  B-2 
is  a  more  detailed  list  which  Includes 
recommended  expense  object  classes 
that  have  been  developed  to  assist 
transit  operators  in  implementing  the 
Section  15  requirements.  The  object  class 
definitions  are  contained  in  ttie  "Urban 
Mass  Transportation  Industry  Uniform 
System  of  Accounts  and  Records  and  Re- 
porting System,"  January,  1977. 


Taux  B-1. — Required  e«pei»M  object  claasa  and  functUm* 


Object  classes 


FttncUoDAl  Mt«gortes 


QIO operations     OMmaintrnance       ItOgeoeral  Total  a!) 

adminlstratloiu         ftuietlon; 


Ml 


502 
503 
S04 


5(fi 
506 

sm 

506 
509 
510 
511 
612 
513 


Labor - 

01  Operators'  salaries  and  vaces. 

02  Other  salaries  and  va^es_ 

Frin^  benefits 

Services 

Materials  and  supplies  coosouied... 

01  Fuel  and  lubricants 

02  Tires  aad  tubes 

99    Other  materials  and  supplies... 

Otilltles . 

Casualty  and  liability  costs... 

Taxes - 

Purchased  transportation  service... 

Mls<»llaneoiis  expense 

Expense  transfers 

Interest  expense 

Lea.%5  and  rentals... 

Depredation  and  amortliation 

Tola!  expense 


Table  B-2 


RECOMMENDFD    EXPENSE    OBJECT    CLASSES 

501.     Labor- 

01.  Operators' Salaries  and  Wages.' 

02.  Otber  Salaries  and  'Wages.' 
502      Fringe  Bene  fits  '■ 

01 .     FICA  ot  RaUroad  Retirement 

02  Pension    Plans    (Including    long- 

term  disability  Insurance) . 

03  Hospital,    Medical    and    Surgicai 

Plans. 

04.  Dental  Plans. 

05.  Life  Insurance  Plans. 

06  Short-Term  DlsabiUty  Insurance 
Plans. 

07.  Unemployment  Insurance. 

08.  Workmen's   CX>nipenaaUon    Insur- 

ance or  Pedwal  Employees  Lia- 
bility Act  Contributions. 

09.  Sick  Leave. 

10  Holiday  (Including  all  premiums 
paid  for  working  on  boUdays) . 

11.     Vacation. 

12  Other  Paid  Absence  (bereavement 
pay,  military  pay,  Jury  duty  pay, 
etc.). 

13.  Uniform  and  Work  Clothing  Al- 

lowances. 

1 4 .  Other  ninge  Benefits . 

15.  Distribution  ot  Fttnge  Benefits. 

603.  Services"^ 

01 .  Management  Service  Pees. 

02.  Advertising  Fees. 

03  Professional  and  Technical  Serv- 
ices. 

04.  Temporary  Help. 

05.  Contract  Maintenance  Services. 

06.  Custodial  Services. 

07.  Security  Services. 
99.     Other  Services. 

604.  Materials  and  Supplies  Consumed  ' 

01 .  Fuel  and  Lubricants.^ 

02.  Tires  and  Tubes.i 

99.     Other  Materials  and  Supplies  ; 

605.  VUlities^ 

01.  Propulsion  Power. 

02.  Utilities   Other   Than    Propulsion 

Power. 

606.  Casualty  and  Lial)ility  Coats 

01 .  Premiums  for  Ph3'slcal  Damage  In- 

surance. 

02.  Recoveries    of    Physical    Damage 


03.  Premltmis  for  Public  Liability  and 

Property  Damage  Instirance. 

04.  Payouts  foe  Uninsured  Public  Lia- 

bility and  Property  Damage  Set- 
tlements. 

05.  Provision    f<w    Unlnstired    Public 

Liability  and  Property  Damage 
Settlements. 


Sec. 

06  Payouts  for  Insured  Public  Liabil- 

ity and  Property  Damage  Settle- 
ments. 

07  Reooverlee  of  PubUc  Liability  and 

PiofiMtj  Damag*  S«ttlem»nts. 

08  Premiums  for  Otber  Corporate  In- 

surances. 

09.  Otlier  Oorp>orate  Liosses. 

10.  Recoveries     of     Other     Corporate 

Losses. 
507.     Tajes  - 

01 .  Federal  Income  Tax. 

02.  State  Income  Tax 

03.  Property  Tax. 

04.  Vehicle  Licensing  and  Regiat  rat  ion 

Fees. 

05.  Fuel  and  Lubricant  Taxes. 

06.  Electric  Power  Taxes. 
99.    Other  taxes. 

608.     Purchaaed  Transportation  Service  ' 
509.     Miscellaneous  Expense ' 

01.  Dues  and  Subeenptions. 

02.  Travri  and  UeetlngB. 

03.  BrMge.  Tunnel  and  Highway  Tolls. 

04 .  Entertainment  Expense 
06.     Charitable  Donations. 

06.  Fines  and  Penalties. 

07.  Bad  Debt  Expense. 

08.  Advertising/Promotion  Media. 
99.     Other  Mlscellaneotis  Expense. 

6lC.     Expense  Transfers  ^  ^ 

01.  Function  Reclassificatloilir 

02.  Expense  Reclasslflcatlons. 

03.  Capitalization     of     Nonoparating 

Costs. 
611.     Interest  Expense  - 

01  Interest  on  Long-Term  Debt  Obli- 

gations    (net    of    interest    capi- 
talized). 

02  Interest  on  Short-Term  Debt  Ob- 

ligations. 
512      Leases  and  Rentals  '■ 

01.  Transit     Way     and     Transit     Way 

Structures  and  Equipment. 

02.  Passenger  Stations. 

03.  Passenger  Parking  Facilities. 

04.  Passenger  Revenue  Vehicles. 

05.  Service  VebielAs. 

06.  Operating  Yards  or  Stations. 

07.  Engine  Hoi»es,  Car  Shops  and  Oa- 

rages. 

08  Power  Generation  and  Distribution 

Facilities. 

09  Revenue   Vehicles   Movement   Con- 

trol Facilities. 

10  Data  Processing  Facllitie.«. 

11  Revenue  Collection  and  Processing 

Facilities 

12  Other  General  Administration  Fa- 

cilities. 


Denote^  requircc:  o'ojec:  classes. 
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Sec, 

5:  i      Pi'i/rcciation  and  Amortisation  ' 

01  Transit  Way  and  Transit  Wav 
Structures  and  Equipment. 

oi;.  Passenger  Stations. 

03  Passenger  Parking  Facilities. 

04  Passenger  Revenue  Vehicles. 
i)"j    Service  Vehicle-i 

'>)    Operating  Yards  or  Siations. 

CT  Engine  Houses.  Car  Shops  and  Ga- 
rages. 

CK  Power  Geneiatii';i  .md  Dibtribution 
Facilities. 

11''  Revenue  Vehiclf  Movement  Control 
Facilities. 

;.'    Di\ta  Proces-sinc!  Facilities. 

i:  Revenue  Collecti  jn  and  Processu.g 
Facilities. 

IJ  Other  Genera!  .\dinini--tration  Fa- 
cilities. 

1  !    .\mortization  of  IvitauiT'liles. 

1 3'  Functional  Categories. — Most  cur- 
rent systems  classify  expenditures  ac- 
cprding  to  organizational  categories. 
Ttiese  organizational  entities  may  or 
may  not  conform  to  the  functional  cate- 
gories. Moreover,  the  organizational  cat- 
ejories  vary  a  great  deal  among  sys- 
tems. To  obtain  uniformity  and  enhance 
tlie  usefulness  of  the  data,  a  standard 
set  of  functional  classifications  has  been 
defined.  The  functional  classifications 
reflect  the  complexity,  needs  and  capa- 
bilities of  various  sizes  of  operations. 
Large  systems  need  to  develop  specialized 
activities  and  are  able  to  identify  labor 
and  otlier  expenses  directly  with  these 
activities.  Small  companies  have  les.s 
need  to  develop  specialized  activities.  For 
example,  in  an  operation  with  ten  ve- 
hicles, one  person  may  perform  general 
management,  operating  and  mainte- 
nance activities. 

IV  For  the  above  reasons,  tliree  levels 
of  detail  for  functional  categories  were 
developed  and  are  recommended: 

(A)  Level  A — Applies  to  operations  with 
more  than  500  vehicles. 

(B)  Level  B — Applies  to  operations  with 
IK  1-500  vehicles. 

(C)  Level  C — Applies  to  operations  with 
190  vehicles  or  less. 

lii'  Table  B-3  shows  the  three  levels 
of  functional  classification  and  how  they 
relate  to  one  another.  Function  defini- 
tions are  contained  in  the  January,  1977 
publication  "Urban  Mass  Transportation 
Industry  Uniform  System  of  Accounts 
and  Records  and  Reporting  System.'" 
Le\el  A  is  the  most  detailed.  Level  B  is 
an  aggregation  of  Level  A,  and  Level  C  is 
an  aggregation  of  Level  B.  The  break- 
down in  Table  B-1  is  Level  C.  Note  that 
ic  will  be  possible  to  compare  all  systems 
at  the  C-Level  regardless  of  reporting 
level  chosen.  The  three  functions  defined 
for  Level  C  are  required  under  Section  15 
for  all  operators,  i.e..  010  Operations,  040 
Maintenance,  and  160  General  Adminis- 
tration. Transit  systems  are  encouraged, 
however,  to  adopt  the  functional  classifi- 
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lUl     Maiiiiniiiiui"'  of  veliitli'   iiiuvi- 

nii'ul  corilrol  systems. 
11!     Maiiiii  i:aii('C  uf  fare  coll.'clioii  - 

aiiil  I  iniiii  iiiL'  ffiuipnifu;. 
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LHio     Inspection    and    mainti'iianco 

rHvimUC  Vfliicles. 
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11711    \'a!idaliSiTi   ii-jiiiis  of  riv<'iiue  vc- 

liiclejs. 
iisii    .SiTvicing  and  fml   for  service  v- 

liiclcs. 
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service  vclnclw. 
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control  systems. 
Mil     Maintcnftnco  of  fare  cnH'cii"''.  and 
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1 I'n!li|,iii;s,  uTiiinids.  and 

iMiiiiinu'iii . 
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I  i|iL|.aifal. 
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Krounfls,  and  equipment. 

Ttu  Oi)crati»n  and  maintenance  of  elec- 
tric power  facilities. 
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velopment. 
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T.ABLE   B-4 

REyriRED   REVENUE   OBJECT   CL.\SSES 


cation  developed  for  their  size  of  opera- 
tion. 

( 4  t   Rnenue  CZasses.-Table  B-4  pre-  ^^i.  Passenger  Fares  for  Transit  Service 

s^nts  the  revenue  object  classes  required  ^2.  Special  Transit  Fares 

under  Section  15.  Table  B-5  is  a  more  403.  school  Bus  service  Revenues 

detailed  list  which  includes  recommend-  404.  Freight  Tariffs 

ed  revenue  object  classes  that  have  been  405.  Charter  Service  Revenues 

developed  to  assist  transit  operators  in  406.  Auxiliary  Transportation  Reventtes 

implementing    the    Section    15    require-  ^O'-  Nontransportation  Revenues 

ment.  The  object  class  definitions  appear  t^^.  Taxes  Levied  l^tiy  by  Transit  System 

in  the  January,  1977  publication  'Urban  ^O^.  ^oca^^ Cash    £?fants    and    Reimburse- 

Mass  Transportation  Industry  Uniform  4^0  Local  SpeciaJ  Fare  Aseisbance 

SK-stcm   of   Accounts    and   Records   and  411  state    Cash    Grants    and    Relmburee- 

Reportins  System."  menw 
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412     State  Special  Fare  Afisistance 

413.  Federal  Cash  Orante  and  Relmburse- 
mente 

430.     Oontalbiited  Servlcee 

440  Subsidy  from  Otiier  Sectors  of  Opera- 
tions 

Tablb  B-6 

recommended  rkvenuk  object  ct-asawi 

401.    Pa3sen{;er  Faret  for  Transit  Service  > 

0.1     Full  Adiilt  Fares. 

0.2    Senior  Citizen  Fares. 

0.3    Student  Fares. 

04.     CliUd  Fares. 

06.     Handicapped  Rider  Fares. 

06.     Parking  Ijot  Revenue. 

99.     Other  Primary  Bide  Fares. 
403     Special  Transit  Fares  ^ 

01.  Contract  Fares  for  Postmen. 

02.  Contract  Fares  for  Policemen 

03.  Special  Route  Guarantees. 

04  Other    Special    Contract    Transit 

Pares — State  and  Local  Govern- 
ment. 

05  Other    Special    Contract    Transit 

Pares — Other  Sources. 
07      Non-Contract       fecial        Service 
Pares. 

403.  School  Bus  Service  Revenues  ' 

404.  Freight  Tariffs  i 

406.  Charter  Service  Revenues ' 

406     Auxiliary  Transportation  Revenue  f 

01.  Station  Concessions. 

02.  Vehicle  Concessions. 

03.  Advertising  Services. 

04.  Automotive  Vehicle  Ferriage. 

99.     Other     Auxiliary     Tiansportation 
Revenues. 

407.  Nontransportation  Revenues  ^ 

01.  Sales  of  Maintenance  Servicer 

02.  Rental  of  Revenue  Vehicles. 

03.  Rental    of    Buildings    and    Otlier 

Property. 
04      Investment  Income 

05.  Parldng  Lot  Revenue. 

99.     Other      Nontransportation      Rev- 
enues. 
406.     Tases  Levied  Directly  by  Transiii  Syi^- 
tem  1 

01.  Property  Tax  Revenue. 

02.  Sales  Tax  Revenue. 

03.  Income  Tax  Revenue. 
04.     Payroll  Tax  Revenue. 

05.     Utility  Tax  Revenue. 
99.     Other  Tax  Revenue.     > 
400.     Local    Cash    Grants    ond '  Reimbu^e- 
ments » 
01.     General  Operating  Assistance. 

02  Special  Demonstration  Project  As- 

sistance— Local  Projects. 

03  Special  Demonstration  Project  As- 

sistance— ^Local  Share  for  State 
Projects. 

04.  Special  Demonstration  Project  As- 

sistance— Local  Share  for  UMTA 
Projects. 

05  Reimbursement  of  Taxes  Paid. 

06  Reimbursement  of  Interest  Paid. 

07  Reimbursement  of  Transit  System 

Maintenance  Costs. 

00.  Reimbursement  of  Security  Costs. 
99.    Otber  Financial  ABSlstance. 

410.     Local  Special  Fare  Asatstanee  > 

01.  Handlcapi)ed  Citizen  Fare  Assist- 

ance. 

02.  Senior  Citizen  Fare  Aasistanee. 

03.  Student  Fare  Anlstance. 

09.     Otber  Special  Fare  Assistance. 
«ll.     State    Cash    Grants    and    Reimburse- 
ments^ 
01.    General  Operating  Assistance. 
09.    I^peclal  Demonstration  Project  As- 
sistance— State  Projects. 


04.  Special  Demoubtration  Project  As- 

sistance— State  Share  for  UMTA 
Projects. 

05.  Reimbursement  of  Taxes  Paid. 

06.  Reimbursement  of  Interest  Paid. 

07.  Reimbursement  of  Transit  System 

Maintenance  Coete. 
09.     Reimbursement  of  Security  Costf' 
99.     Otber  Flnsmcial  Assistance. 
412      State  Special  Fare  Assistance 

01.  Handicapped  Citizen  Fare  Assist- 

ance. 

02.  Senior  Citizen  Pare  Assistance 

03.  Student  Fare  Assistance. 

99.     Otber  Special  Pare  Assistance 
4ia      Federal  Cash   Crarits  and  Reimburse- 
ments ' 
01.    General  Operating  Assistance. 
04      Special  Demonstration  Project  As- 
sistance. 
99.     Other  Financial  Assistance 
43"      Contritmted  Services  ' 

01.  State  and  Local  Governmeni 

02 .  Contra  Account  for  Szpense . 

440      Subsidy  From  Other  Sectors  of  Opfu- 
tions^ 
01.     Subsidy  from  Utility  Rates 
02      Subsidy  from  Bridge  and  T\innel 
Tolls. 

1 5)  Balance  Sheet  Object  Classes. — 
Table  B-6  presents  the  classifications  for 
assets,  liabilities  and  capital  accounts  re- 
quired under  Section  15.  Table  B-7  Is  a 
more  detailed  list  which  Includes  recom- 
mended balance  sheet  accounts  that  have 
beei}  developed  to  assist  trsinsit  opera- 
tors in  Implementing  the  Section  15  re- 
quirement. The  definitions  appear  In  the 
January,  1977  publication  "Urban  Mass 
Transportation  Industry  Uniform  Sys- 
tem of  Accounts  and  Records  and  Re- 
porting System." 

Table  B-6 

r.TQUir.Hi    BM  ANIE    SHIFT    DE'l'    i     '  1  1^^,l^ 

101  Cash  and  Cash  It<i»> 

102.  Receivables. 

103.  Materials  and  Supplier  ]ij%e!it.ir>. 

104.  Other  Current  Assets 

105.  Work  In  Process. 

111.     Tangible   Transit    Operating    Property 
03.    Accumulated  Depreciation. 

U2      Tangible     Property    Other    Than     for 
Transit  Operations 
02.     Accumulated  Depreciation 

121.     Intangible  Assets. 

06.     Accumulated  Amort lzat*on. 

131.     Investments. 

141      Special  Funds. 

l.'il.     Other  Assets 


'Denotes  required  object  classes. 


Liabihtii  y 

201.  Trade  Payables. 

202.  Accrued  Payroll  Liabilities 

203.  Accrued  Tax  Liabilities. 

204.  Sbort-Term  Debt. 

205.  Otber  Current  LlabUltle«= 
211.  AdTanoes  Payable. 

221.    Long-Term  Debt. 
231.     Estimated  Liabilities.  ■ 
241.     Deferred  Credits. 

Capttoi 
301      Public  (Governmental)   Knilty  0»ncr- 

smp. 
SOa.    Private  Ooiporatton  OwiMrdklp. 
a03.    Private  Noncarp<H«te  Ownership. 
S04.    Grants,  Donations  and  Other  Paid-in 

Capital. 
•06.    Accumulated  Barolngs  (Losses). 


Tabls  B-7 

BECOMMINDED  BAL.ANCI;  SHEll   u^.iti-T 
CLASSES 

Assets 

101      Cash  and  Cash  Items  ' 
01.     Cash. 
03.     Working  (Imprest)  Punde 

03.  I^MClal  Deposits,  Interest. 

04.  l^}ecUd  Deposits,  Dividends 
06.     Special  Deposits,  Other. 

06.    Temporary  Cash  Investment.? 
103      Receivables^ 

01.  Aoootints  Receivable 

02.  Notes  Receivable. 

03.  Interest    and    Dividends    Hectn- 

able. 

04.  Receivables  from  Associated  Com- 

panies. 
06.     Receivable  Subscriptions  tc   Cap- 
ital Stock. 

06.  Receivables  for  Capital  Grants 

07.  Receivables  for  Operating  AssL-^i 

anoe. 

08.  Other  Receivables. 

09.  Reserve     for     Uncollectible      A-  - 

counts. 

103.  Materials   and    Supplies    Inventorf, 

104.  Other  Current  Assets  > 

105.  Work  in  Process  » 

01.  UnbUled  Work  for  Otbert 

02.  Capital  Projects. 

111  Tangible  Transit  Operating  Proptrt,. 

01.  Property  Cost. 

02.  Leased-Out  Property  Cost 

03.  Accumnlated  Depreciation.' 

112  Tangible    Propertf    Other     Than     '» - 

Transit  Operations  > 
01.     Property  Cost. 
62.     Acoumulated  Depreciation 
121      Intangible  Assets  * 

01.  Organization  Cost-s. 

02.  Franchises 

03.  Patents. 

04.  Goodwill. 

06.     Other  Intangible  Assete 
06.     Aocumulated  AmortlBatlou  ' 
131      Investments^ 

01.  Investments  and  Advances.  Aaw  - 

elated  Companies. 

02.  Other  Investments  and  Advance;^ 
.03    Reserve    for    Revaluation    of    In- 
vestments. 

141      Special  Funds  » 

01.  Sinking  Funds. 

02.  Ci4)ltal  Asset  Funds 

03.  Insurance  Reserve  Fund« 

04.  Pension  Funds. 

05.  Other  Special  Fund* 
161      Other  Assets '^ 

01.  Prepayments. 

02  Miscellaneous  Other  Asu  t* 

Liabilities 

901      Trode  Payables ' 

0.1     Accounts  Payable. 

02.  Payables  to  Associated  CompaiiieF 
202.     Accrued  Payroll  Liabilities  ' 
a03.    Accrued  Tax  Liabilities  ' 
a04.     Short-Tertn  Debt ' 

01.  Notes  Payable. 

02.  Matured  Equipment  and  Long- 
Term  Obligations. 

03  Unmatured  Equipment  and  Long- 
Term  Obligations,  Current  Por- 
tion. 

04.  Matured  Interest  Payable 

06.  Accrued  Interest  Payable. 

06.  Current  Pension  UabUltlef> 
a06.    OtTier  Current  LiabOities  > 

01.  Unredeemed  Fares. 

03.  C.OD.'s  Unremitted. 
03.  Dividends  Declared  and   Payable. 
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04.    Short-Term  ConBtructton  Liabili- 
ties. 

06.     MtaoeUsneoui  Otber  Current  Lla- 
bUlties. 
aa  1 .     AdvanctM  PagmMe  * 

01.  Advance*    Payable    to    Associated 

Compsnloa. 

02.  Otber  Adrancea  Payable. 
9B1.    Lonf-Term  Dthf 

01.     Bqulpinent  OtHt^ttona. 

03.  Bonds. 

03.  Receivers'  and  Trustees'  Securities. 

04.  Long-Term  Coastmctlon  Liabili- 

ties. 

05.  Other  Long-Term  ObMgattoos. 

06.  Unamortized   Debt   Discount    and 

Expense. 

07.  Unamortized  Premium  on  Debt. 

08.  Reacquired  and  Nominally  Issued 

Long-Term  Obllg»tlons. 
3S1 .     Eatimmted  LiabiltHa  > 

01.     Long-Term  Pension  Liabilities. 

09.  ITnlBBured    Pubtlc    Liability    and 

Property  Damage  Losses. 
03.     Other  Estimated  Liabilities. 
2*1 .     Deferred  Credtta  • 

Capital 

Sn.    Public  (Governmental\  Entity  Owner- 

Mhip^ 
303.    Private  Corporation  Ovmershiit^ 
01.    Preferred  Capital  Stock. 

03.  Common  Capital  Stock. 

06.     Premtums    and    Aaeessmenta    on 
Ct4>ltal  Stock. 

04.  Discount  on  Capital  Stock. 

05.  Com  mission  and  Expense  on  Capi- 

tal Stock. 

06.  Capital  Stock  Subscribed. 

07.  Reacquired  Securities. 

08.  Nominally  Issued  Securities 
SflB.    Private  NoncorponUe  Ownerafiip  ' 

01 .     Sole  Proprletarshlp  Ci^^ltal . 

03.  Partnership  Capital. 

•Ot.    Qrantt,  Donations  and  Other  Paid-in 
Capital  > 

01.  Vaderal        Oovernnient        Capital 

Orwits. 

02.  StAte  Oovernmest  Capital  Grants. 
Ot.    Local  Oo^enitent  Capital  Grants. 

04.  iiongnmmwnm  n  lal   Donations   and 

OtlMT  Pald-lB  Capital. 
90i.    Accumulated  Eamin^a  iLoeaet)  > 

01 .  Accumulated  Eanttags  ( Losses  i 

02.  Dividend  Appropriations. 

03.  Restricted  Acctnaulated  Earnings. 

<8)  Accumulation  Period. — The  period 
of  accumulation  of  data  is  the  operator's 
fiscal  year.  This  avoids  allocation  inac- 
curacies that  would  occur  if  the  opera- 
tor were  to  be  forced  into  a  comnum  year, 
l.e,  calendar  year,  or  the  disruption 
which  would  be  caused  if  all  were  to  be 
required  to  adopt  a  fiscal  year  ending  on 

the  same  date. 

r"^  t7)  Ov^atiJig  Dmta  Elements. — The 
\  January,  1977  pubUcatJkMi  "Urban  Mass 
X^Bnsportatlon  IndoBtry  Uniform  Sys- 
tfeaoNpf  Accoimts  and  Records  and  Re- 
portmg  System"  also  defines  and  recom- 
mends procedures  for  the  collection  of 
certain  operating  data  elements.  The 
required  operating  data  elements  are 
listed  in  Table  B-8. 

(i)  It  should  be  noted  here  that  for 
urbanized  areas  with  populations  over 
759,000,  this  information  will  be  supple- 
moited  periodically  by  a  user  survey  con- 
ducted by  the  Metropolitan  Planning  Or- 
ganizations (MPO's) .  A  measure  of  walk- 
ing'accessibility  to  transit  systems  and 


'■  Denotes  required  object  classes. 
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certain  demographic  data  will  also  be 
provided  by  the  MPO's  for  all  urbanized 
areas  with  50,000  or  more  population. 

TablxB-C 

hequired  operating  d.\t.\  elements 
Tim'e  Periods 

Facilities  and  Equipment 

MUes  of  roadway  or  track. 

Railway  clasalflcatlons. 
^  Bib  roadway  dasslflcatlons. 

Revenue  vehicle  Inventory  clas.slficatlons. 

Number  of  passenger  stations. 

Employees 

Transit  operating  personnel  cla.ssiacat.lons. 
Employee  count  classlficatioos. 

Maintenance    Performance    and    Fuel    Con- 
sumption 

Roadcalls  for  mechanical  failure.  | 

Roadcalls  for  other  reasons. 
Labor  hoiirs  for  Inspection  and   mainte- 
nance'of  revenue  vehicles. 
Fuel  power  consumption, 
l^umber  of  light  maintenance  facilities. 

Safety 
Collision  accident  classifications. 
Noncollision  accident  classl&cattotis. 
Injury  and  damage  classifications. 

Service  Supplied  and  Vehicle  Utilissatioit 
Average  and  total  vehicles  operated 
Miles  of  revenu^servlce. 
Miles  of  total  service. 
MUes  of  charter  and  school  bus  service. 
Hours  of  revenue  service. 
Hours  of  total  service. 
Hours  of  charter  and  school  bus  service 

Passenger  Utilization 

Unlinked  passenger  trips. 

Passenger  miles. 

Average  time  per  unlinked  trip 

Subpart  C — Reporting  System 

§  630.20     Purpose.  [ 

(a)  The  purpose  of  this  subpart  is  to 
prescribe  the  Reporting  System  and 
present  general  instructions  for  report- 
ing the,  financial  and  nonflnancial  op- 
erating data  required. 

1(b)  Distinction  between  reporting 
system  inputs  cmd  outputs. — (1)  Re- 
pcrting  system  inputs. — TTie  reporting 
system  inputs  are  tht  data  elements 
which  are  actually  reported  by  the  sys- 
tem operators  to  the  central  processing 
agency. 

<2)  Reporting  system  outputs. — "ITie 
reporting  system  out4)uts  are  the  reports 
which  are  generated  by  the  data  center 
for  the  various  user  groups.  These  re- 
ports may  contain  the  values  of  the  In- 
dividual data  elemoits  reported  by  the 
operators,  and/w  aggregations  of  the 
data,  and/or  ratios  or  other  analyses  of 
interest  to  various  users. 

§630.21      Reporting  requirements. 

fa>  The  reporting  requirements  cover 
the  following  major  segments  whldi  are 
based  on  the  Uniform  System  of  Ac- 
counts and  Records.  1 

ri )  Balance  sheet.  i 

(2)  Revenue  report 

t3)  Expense  report. 

f4>  Nonflnancial  operating  data  re- 
ports. 

(5)  Miscellaneous  auxfllary  question- 
naires and  subsidiary  schedules. 
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( b  I  The  reporting  requirements  under 
Section  15  consist  of  reporting  infonna- 
tion  contained  in  each  of  tbe  requlijed 
accounts  specified  in  Sulv>art  B  and  of 
reporting  more  detailnl  informati<«  on 
sources  of  funding,  payroll  and  labor 
related  expenses. 

(c)  Transit  operators  may  submit  a 
more  detailed  revenue  report  v^iich 
would  include  the  information  contained 
in  the  recommended  revenue  object 
classes  listed  in  Subpart  B,  Table  B-5. 

(d>  Transit  operators  may  submit  a 
more  detailed  expense  report  which 
would  include  the  information  contained 
in  the  recommended  expense  object 
classes  and  functions  listed  in  Subpart 
B,  Tables  B-2  and  B-3.  Transit  operators 
choosing  this  option  are  encouraged  to 
use  the  guidelines  specified  in  Subpart 
B  in  determining  the  level  of  functional 
category  detail  to  use  in  the  collection 
and  reporting  of  expense  data,  i.e..  Level 
A.  B  or  C. 

(e)  Transit  operators  with  25  revenue 
vehicles  or  less  are  not  required  to  sub- 
mit the  following  subsidiary  forms: 

Operators'  Wages  Subsidiary  Schedule 
Fringe  Benefits  Subsidiary  Schedule 
Pension  Plan  Questionnaire 

§  6.^0.22      Reporting  period. 

I  a)  At  the  end  of  its  fiscal  year,  each 
ti-ansit  operator  subject  to  this  Report- 
ing System  shall  file  a  report  that  coo- 
tains  the  reporting  forms  required  by 
section  15.  The  transit  system  shall  file 
with  such  report,  a  letter  or  report  signed 
by  an  independent  public  accountant  or 
other  responsible  independent  entity 
such  as  a  state  audit  agency  attesting 
to  the  conformity,  in  all  material  re- 
spects, of  the  financial  data  reporting 
forms  in  such  report  with  the  prescribed 
Uniform  System  of  Accounts  and  Records 
and  Reporting  System. 

^bt  A  suggested  form  of  a  letter  or  re- 
port follows: 

In  connection  with  our  regular  examina- 
tion of  the  financial  statements  of 

for  the  year  ended 

on    which     we    have    reported 

separately    under   date    of   

,    we   have   also   reviewed   the   reporting 

forms  listed  below  and  Included  In  the 

report  for  the  year  ended 

required  under  Sec- 
tion 15  of  tbe  Urban  Mass  Transportation 
Act.  for  conformity  in  all  material  respects 
with  the  requirements  of  the  Urban  Mass 
XYansportatlon  Administration  as  set  forth 
In  Its  applicable  Uniform  System  of  Accounts 
and  Records  and  Reporting  System.  Our  re- 
view tar  this  piu-pose  Included  such  tests  of 
the  accounting  records  and  such  other  audit- 
ing procedures  as  we  considered  necessary 
in  the  circumstances.  We  did  not  make  a  de- 
tailed examination  such  as  would  be  re- 
quired to  determine  that  each  transaction 
has  been  recorded  in  accordance  with  the 
Uniform   System   of  Accounts  and  Records. 

List    of    REPORnifc   Forms    Beikg    Reported 
Upon 

Based  on  our  review.  In  our  opinion,  the 
accompanying  r^xirtlng  forms  identified 
above  (except  as  noted  below')  conform  in 
all  material  respects  with  the  accounting  re- 


quirement6  of  the  Urban  Mass  Transporta- 
tion Administration  as  set  forth  In  Its  ap- 
plicable TTnlform  System  of  Accounts  and 
Records  and  Reporting  System. 

(c)  The  letter  or  report  shall  state,  ad- 
ditionally, which,  if  any,  of  the  reporting 
tomoB  set  forth  above  do  not  conform  to 
the  Urban  Mass  Transportation  Admin- 
istration requirements,  and  shall  de- 
scribe the  discrepancies  that  exist. 

(d)  If  the  system  is  not  audited  by  an 
Independent  public  accoimtant,  such  oer- 
tlficaUon  will  be  required  from  a  govem- 
menteJ  audit  agency,  such  as  a  state  au- 
dit agency  or  a  municipal  audit  agency. 
However,  the  certification  must  be  made 
by  an  agency  that  Is  in  fact  independent. 
The  Urban  Mass  Transportation  Admin- 
istration will  determine  the  fact  of  In- 
dependence by  considering  all  of  the  rel- 
evant circumstances. 

(e)  Each  transit  system  reporting  its 
results  will  file  a  report  covering  its  own 
fiscal  year.  This  annual  report  will  In- 
clude all  applicable  forms  in  the  Report- 
ing System.  All  reports  are  due  120  days 
after  the  close  of  the  fiscal  year. 

(f)  Table  C-1  Indicates  the  key  dates 
for  accumulating  and  reporting  infor- 
mation, based  on  a  transit  system's  fis- 
cal year. 

Tahij:  C.^  I 


If  (iMSil  vear  (ii.lv 


Internal 
systams  lo 
support  sec. 
15,  reporting 

system 

should  be  in 

place  as  of: 


InlySl Ang. 

Aug.  SI -.  Sept. 

Beptao Oct. 

Oct.  SI Not. 

Nov.  30. Dec 

Dee.  81 - Jan. 

Ian.  81 Feb. 

Feb.  SB Mar. 

liar.  31 Apr. 

An.aO. »Ut 

1^81 Jnae 

Vnneao July 


],1«77 

Not. 

1,1977 

Dec. 

1,1977 

Jan. 

1,1977 

Feb. 

1,1977 

Mar. 

1,1978 
1,1978 

^y 

1.1978 

June 

1,1978 

July 

1,197S 

Aug. 

1,1978 

Bept. 

1.19T8 

Oct. 

1st  report 
due  to  sys 
tem  ad- 
miuistrator 

120  d 
after  fiscal 
yearend 


28,1978 
28,1978 
28,1979 
28,1979 
30,1979 
30,1979 
31,1979 
28,1979 
29,1979 
28,1979 
28,1979 
28,1979 


(g)  Financial  data  must  be  reported  to 
the  nearest  dollar.  All  lnformatl<Hi  re- 
ported on  the  forms  must  be  typewrit- 
ten or  {Hinted  legibly. 

(h)  Recognizing  that  many  transit 
Bystems  mlgbt  .experience  difficulty  re- 
sponding to  the  c<mplete  Reporting  Sys- 
tem In  the  first  year,  the  Initial  reports 
win  be  a  subset  of  the  fun  Reporting 
System,  f^ieciflcally.  for  financial  data, 
the  first  year  requirements  apd  the  fuU 
section  15  requlrraaents  are  Identical  ex- 
cept  tbat: 

(1)  Transit  operators  are  not  required 
to  eomidete  the  Operators'  Wages  8ub- 
slllary  Sdiedule  In  tXie  first  year;  and 

(2)  Transit  operatms  who  partlclpato 
in  pay-as-you-go  pension  jdana  are  not 
re<nilred  to  report  tn  the  first  year  what 


the  cost  of  a  fullj -funded  pension  plan 
would  have  been. 

(i)  Tlie  accounting  basis  to  be  used  In 
developing  the  data  for  the  reports  Is  the 
accrual  basis.  Using  the  accrual  basis, 
revenues  will  be  recorded  when  ecuned, 
regardless  of  whether  or  not  receipt  of 
the  revenue  taJces  place  in  the  same  re- 
porting period.  Similarly,  expenditures 
will  be  recorded  as  soon  as  they  result 
in  liabilities  for  benefits  received,  re- 
gardless of  whether  or  not  payment  of 
the  expenditure  is  made  in  the  same  re- 
porting period. 

(J)  Those  transit  systems  that  use 
cash-basis  accounting,  in  whole  or  in 
part,  in  their  books  of  account  will  have 
to  make  work  sheet  adjustments  to  de- 
^lop  report  data  on  the  accrual  basis. 

^  <i30.23       ^Aailal>ilil>     uf    r  •-  p  o  r  t  i  n  f; 
form*. 

The  required  forms  and  instructions 
are  available  from : 

Section  15,  Office  of  Transit  Management, 
UMD-lO,  Urban  Mass  Transportation  Ad- 
ministration, Room  6418,  2100  Second 
Street,  SW.,  Washington,  D.C.  20590. 

Illustrative  forms  for  each  of  these  re- 
quired rep>orts  are  included  in  the  "Uni- 
form System  of  Accounts  and  Records 
and  Reporting  System,"  January  1977, 
Volume  m — ^Rep<Mting  System  Forms 
and  Instructions — Required.  Volume 
IV — Reporting  System  Forms  amd  In- 
structions— Volimtary  contains  illustra- 
tive forms  and  instructions  for  the  op- 
tional revenue  report  and  expense  re- 
ports. Table  C-2  contains  a  list  of  the  re- 
porting forms  required  under  Section  15. 
An  asterisk  Indicates  that  the  reporting 
form  is  not  required  from  <9eratorB  who 
operate  twenty-five  or  fewer  revenue 
vehicle.?. 

Tablx  C-3 

REQTTIKED    arPOBTTNC    FOBMS 

Financial  Data 

Balance  Slieet  Summary  Schedule 

Capital  Subsidiary  Schedule 

Revenue  Summary  Schedule 

Revenue  Subeldlary  Schedule 

^ngle    Mode    Expenses    and    Functlona 

Schedule  or 
Multi-Mode  Expenses  and  Punctlons  Bcbed- 

ule 
Oporaton'  Wages  SuliBldlary  Schedule 
mnge  Benefits  Subsidiary  Schedule 
Pension  Plan  Questionnaire 

Operatina  Data 
Weekday  Time  Period  Schedule 
lYanslt  Way  Deaorlptlons  Schedule 
Revenue  Vehicle  Invmtory  S<Aiedule 
Bnwgy  Coniwimpttan  Schedule 
Transit  Serrlee  Feraonnti  Sobedule 
"n^nalt  System  Employee  Count  Schedule 
AooMenta  StAtedule 
Transit  Sorlce  SuppUed  Schedule 
Transit  Servlee  Oonsnmwl  SolMdide 

|FR  DoeT7-1491  FUed  1-18-T7;8:48  ».».] 


'  Parenthetical  phrase  Inserted  only  when 
exceptions  are  to  be  reported. 
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Title  45 — Public  Welfare 

CHAPTER  XIII— OFFICE  OF  HUMAN  DE- 
VELOPMENT, DEPARTMENT  OF  HEALTH. 
EDUCATION.  AND  WELFARE 

PART  1336— NATIVE  AMERICAN 
PROGRAMS 

'  '  Final  Regulations . 

0«  January  13,  1976,  tliere  was  pub- 
iLshed  In  the  Federal  Register  <41  FR 
204®  a  notice  of  proposed  rulemaUng 
for  Oie  purpose  of  Implementing  the  Na- 
tive American  Programs  Act.  Title  vm 
of  the  Headstart,  Economic  Oiwortiml- 
ty.  and  Commimlty  Partnership  Act  of 
1974,  Pub.  L.  93-644,  signed  Into  law 
January  4,  1975.  Title  Vm  authorizes 
financial  assistance  to  promote  economic 
and  social  self-sufBclency  for  Native 
Americans  (American  Indians,  Native 
Hawalians,  and  Alaskan  Natives).  The 
notice  provided  for  the  filing  of  com- 
ments, recommendations,  or  suggestions 
regutllng  the  proposed  Part  1336  on  or 
before  February  27,  1976.  The  comments 
In  ttie  letters  received  by  this  date  were 
glvoi  careful  consideration  by  the  OfBce 
of  Katlve  American  Programs  (ONAP) . 
Revisions  to  the  proposed  regulations 
are  made  on  the  basis  of  these  corn- 
meats  and  comments  of  the  Depart- 
meat. 

A.  The  following  changes  in  the  pro- 
posed rules  are  made  for  the  reasons 
given: 

1.  It  was  noted  that  tlie  definition  of 
"Alaskan  Native"  was  too  restrictive. 
The  definition  Is  based  on  the  definition 
of  -Native"  in  the  Alaska  Native  Claims 
Settlement  Act  (Pub.  L.  92-203)  and  In- 
cluded the  statement  that  this  term 
"means  a  citizen  of  the  United  States 
wha  Is  a  person  of  one  f  oiirth  degree  or 
more  Alaskan  Indian  *  *  *.  Eskimo,  or 
Aleut  Mood."  "Alaskan  Native"  Is  there- 
fwe  redefined  in  8  1336.1  (b)  as  "a  per- 
son irtx>  Is  an  Alaskan  Indian  (including 
•Pttawhtoui  Indians  not  enrolled  In  the 
MetlakaUa  Indian  Community),  E^l- 
ma  or  Aleut,  or  any  combination  there- 
of. Tlie  term  also  Includes  any  person 
who  Is  regarded  as  an  Alaskan  Native 
by  the  Alaskan  Native  village  or  group 
of  Which  he  or  she  claims  to  be  a  mem- 
ber and  whose  father  or  mother  is  (or, 
If  deceased,  was)  regarded  as  an  Alas- 
kan Native  by  an  Alaskan  Native  village 
or  group.  The  term  Includes  any  Alaskan 
MUtre  as  so  defined,  either  or  both  of 
whose  ad<9tive  parents  are  not  Alaskan 
Natives."  "niis  change  is  made  in  order 
to  delete  aU  references  to  blood  quantum 
and  United  States  citizenship.  The  lan- 
guage of  Title  vm  makes  no  mentlMi 
of  blood  quantum  or  citizenship  with  re- 
spoct  to  any  segment  at  the  target  pop- 
ulation of  the  Office  of  Native  American 
Programs.  Regulations  applicable  to  tMs 
tttle  should  not  therefore  be  more  re- 
strictive regarding  the  definition  of  the 
service  populatl<Hi. 

I.  Several  letters  requested  changes  In 
the  deflnltkm  of  "American  Indian  or 
Indian."  The  major  objection  to  tbe 
deABltlon  in  the  Propoaed  Regulations 
WM  that  it  required  United  States  cltl- 
!>.  This  citizenship  requirement  in 
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effect  excluded  certain  groups  such  as 
tbe  fdiymnn  and  Maliseets  who  have 
had.  or  whose  ancestors  have  had,  long- 
standing special  ■  relatloDshlpe  with 
either  the  Unltetf^tates  government  or 
a  Slate  government  or  who  have  had 
special  historical  ties  with  the  land 
whldi  now  constitutes  the  United  States. 
In  many  cases  these  historical  ties  and 
special  relationships  were  formalized  or 
established  tn  treaties  or  agreements 
which  guarantee  to  specified  Indians  who 
do  not  have  UJ3.  citizenship  services  and 
consideration  similar  to  those  guaran- 
teed! to  Indians  who  do  have  U.S.  citizen- 
ship. In  accordance  with  this  concern, 
"American  Indian  or  Indian"  is  rede- 
fined In  5  1336.1(e)  as  "any  individual 
who  is  a  member  or  a  descendant  of 
a  member  of  a  North  American  tribe, 
band,  or  other  organized  group  of  native 
people  who  are  indigenous  to  the  con- 
tincsntal  United  States  or  who  otherwise 
liavB  a  special  relationship  with  the 
United  States  or  a  State  through  treaty, 
agreement,  or  some  other  form  of 
recognition.  This  includes  any  individual 
who  claims  to  be  an  Indian  and  who  is 
regarded  as  such  by  the  Indian  com- 
munity in  which  he  or  she  lives  or  by  the 
Indian  commimlty  of  which  he  or  she 
claims  to  be  a  part.  This  definition  also 
includes  Alaskan  Natives." 

3,  It  was  suggested  that  the  definition 
of  "Federal  reservation,"  formerly 
§  1336.1  (j),  would  be  more  precise  and 
closer  to  the  legislative  intent  if  it  were 
replaced  with  the  definition  of  "Indian 
reservation"  found  In  Title  VHI  in  sec- 
tion 813(2).  Consistent  with  this  recom- 
mendation, separate  definitions  of  "Fed- 
eral reservation"  and  "State  reservation" 
are  deleted,  and  a  single  definition  of 
"Indian  reservation"  based  on  Title 
vntl's  definition  is  added  as  S  1336.1  (p). 

4.  Several  letters  expressed  concern 
that  open  and  public  election  of  the  gov- 
erning body  of  urban  Indian  organiza- 
tions was  not  specified  tn  the  regulations. 
In  view  of  the  fact  that  metropolitan 
areas  frequently  have  several  Indian  or- 
ganizations competing  for  the  same 
fiHids  and  professing  to  represent  the 
same  constituoicy,  It  was  determined  es- 
sential to  have  an  open  and  public  elec- 
tion requirement  for  urban  ONAP 
grantees.  Such  a  requirement  should  en- 
sure true  community  participation  and 
subsequently  true  representation  of  com- 
munity needs  and  desires.  Theref<H«,  a 
deilnltl(xi  of  "urban  Indian  center" 
which  Includes  tbe  requirement  for  open 
and  public  eleotlon  of  the  governing 
board  is  added  to  the  Regulations  as 
5  1336.1  (z) .  This  requirement  has  been  tn 
effect  as  ONAP  policy  for  three  Tears. 
Publication  in  the  regiilatlons  reconfirms 
that  policy  and  in  no  way  represents  a 
change  In  program  dlrectlcm  for  ONAP's 
urban  grantees.  As  further  clarlficaticHi, 
a  definition  of  "open  and  public  election" 
Is  added  as  il336.1(w). 

i.  It  was  suggested  that  the  term  "in- 
dependent public  acountant"  be  substi- 
tuted for  the  term  "independent  eer- 
tifled  public  accountant"  in  1 13S«,50(b) . 
referring  to  the  annual  project  audit 
Since  It  is  not  flie  intention  of  the  OfBce 


of  Native  American  Programs  to  elinii- 
Sate  any  categories  of  qualified  auditors 
trom  consideration  for  providing  serv- 
ices, this  suggestion  is  accepted.  The  lan- 
guage of  the  Regiilatlons  is  therefore 
Changed  to  require  the  services  of  an 
"indei)endent  public  accountant,  certi- 
fied or  licensed  by  a  regulatory  authority 
Of  a  State  or  other  political  subdivision 
Of  the  United  States,"  rather  than  the 
iervices  of  an  "independent  certified 
public  accountant."  In  the  Final  Regu- 
lations, this  section  is  numbered  §  1336- 
50(a)(2). 

6.  An  additional  area  of  comment  con- 
cerned the  excessive  paperwork  generat- 
ed when  prior  approval  for  budget  revi- 
$ions  is  required  in  Instances  In  ^hich 
this  might  not  actually  be  necessary  or 
desirable.  This  observation  is  considered 
valid.  Accordingly.  §  1336.50  is  amended 
to  include  a  new  paragraph,  (b) ,  waiving 
paragraphs  (b)  (3)  and  (b)  (4)  of  45  CFR 
V4.102.  This  change  Is  consistent  with 
the  action  taken  by  programs  within  the 
OflBce  of  Human  Development  to  waive 
these  paragraphs;  §  74.102(d)  states  that 
these  paragraphs  may  be  waived  by  the 
granting  agency  for  those  grant  pro- 
grams In  which  it  determines  that  the 
requirements  are  not  needed.  Paragraph 
(b)  (3)  required  that  grantees  request 
prior  approval  for  budget  revisions  when 
the  grant  budget  is  over  $100,000  and  the 
cumulative  amount  of  transfers  among 
budget  line  items  exceeds  or  is  expected 
to  exceed  $10,000,  or  five  percent  of  the 
grant  budget,  whichever  Is  greater.  Para- 
graph (b)  (4)  required  prior  approval  for 
budget  revisions  when  the  grant  budget 
Is  $100,000  or  less,  and  the  cumulative 
amount  of  transfers  among  budget  line 
Items  exceeds  or  is  expected  to  exceed 
five  percent  of  the  grant  budget. 

7.  Section  1336.51(b)(3)  requires,  as 
part  ot  the  grantee's  application  for 
financial  assistance,  submission  of  "the 
qualifications  of  the  principal  staff  mem- 
bers to  be  responsible  for  the  project  or 
program."  It  was  proposed  that  this 
paragraph  be  clarified,  in  case  the  staff 
members  have  not  yet  been  hired.  Ac- 
cordingly, the  paragraph  Is  amended  to 
Include  the  phrase,  "or,  if  they  have  not 
been  selected,  the  job  descrlptlMis  and 
qualifications  for  the  principal  staff 
members." 

8.  Another  comment  proposed  that 
paragraph  (7)  of  5  1336.51  (b),  which  re- 
quired that  the  application  for  financial 
^assistance  Include  a  description  of  In- 
novative features  of  the  project  or  pro- 
gram, be  omitted  unless  Title  VXH  re- 
quires that  programs  be  innovative. 
Whereas  innovative  projects  are  encour- 
aged, they  are  not  required.  Therefore, 
paragrai^  (7)  is  deleted. 

9.  Paragraph  (10)  of  §  1 336.51  <b>.  the 
Tequlrement  that  the  application  for 
financial  assistance  Include  "a  descrip- 
tion of  the  provisl(H)s  that  have  been 
made  for  an  evaluation  of  the  project  or 
program,"  was  questioned.  Whereas  self - 
evaltiatlon  Is  encouraged,  ofBclal  project 
evaluatltn  is  the  responslbiUty  of  the 
funding  agency  as  required  by  section 
SlO(a)  of  Title  vm.  Therefore,  para- 
graph (10)  is  omitted. 
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10.  It  was  proposed  that  a  maximum 
project  pcalod  ot  five  years  be  estab- 
lished. This  suggestion  is  accepted,  con- 
sistent with   tiM  HKW  administrative 

policy  ot  ^leclfytag  the  length  of  the 
project  period.  Five  years  is  considered 
to  be  an  appnH>riatc  period  of  time,  after 
which  all  projects  and  their  results  can 
be  fairly  reviewed  and  appraised  and 
after  which  all  applicants  will  compete 
for  funding.  (Grantees  must  still  apply 
f  or  continuation  support  within  the  pro.i  - 
ect  period.)  This  addition  to  tiie  Regu- 
lations is  made  under  S  1336.51(f) . 

11.  Section  1336.51  (h>  (1>  of  the  Pro- 
posed Regulations  required  that  a  grant 
application  approved  by  the  Ofllce  of 
Native  American  Programs  (ONAPi  be 
returned  fm*  approval  or  disapproval  to 
the  governing  body  of  the  reservation 
or  vUlage  which  submitted  it.  Conx^m 
was  expressed  that  this  requirement  was 
repetitive  and  imnecessary.  since  all  ap- 
plications submitted  to  ONAP  are  trans- 
mitted through  the  governing  body  orig- 
inally. Since  ONAP  will  require  that  the 
governing  body  formaHy  approve  the  ap- 
plication  before  it  is  Inltjiilly  submitted 
to  ONAP,  its  resubmission  to  tlie  govern- 
ing body  for  approval  at  a  later  time 
would  not  be  necessary.  Section  1336.51 
(h)  (1)  is.  therefore,  omitted.  In  order  to 
verify  that  the  governing  txxiy  approves 
the  original  application  for  financial  as- 
sistance, §  1336.51(b)  (8 »  is  added,  re- 
quiring inclusion  with  the  application  of 
"a  resolution  of  approval  of  the  appli- 
cation from  the  govertiing  body  of  the 
Indian  tribe.  Alaskan  Native  Village,  or 
urban  Indian  organization  or  other  Na- 
tive American  organization." 

12.  Ccmcem  was  expressed  about  the 
use  of  per  capita  income  figures  as  the 
only  basis  for  determining  whether  a 
grantee  (wliich  has  not  been  Involved  in 
a  major  disaster)  may  waive  the  non- 
federal share  requirement.  It  was  stated 
that  the  community's  per  capita  income 
figure  does  not  necessarily  reflect  the 
community's  capacity  to  provide  the 
nonfederal  share;  this  figure  is  some- 
times not  an  accurate  indication  of  the 
financial  status  of  the  tribe  or  group  as 
a  whole.  This  observation  is  considered 
valid.  Since  it  is  the  Intention  of  the  Of- 
fice of  Native  American  Programs  to  as- 
sure that  communities  which  do  not  have 
economic  resources  to  match  ONAP 
grant  funds  are  able  to  participate  in  its 
programs,  an  additional  objective  crite- 
rion for  waiver  of  the  nonfederal  share 
is  included  in  the  regulations,  as  author- 
ized by  Title  vm.  section  803(b>.  Sec- 
tion 1336.52(a)  (2)  is  amended  to  in- 
clude a  provision  for  waiver  of  the  non- 
federal share  if  the  grantee  can  docu- 
ment that  It  Is  unable  to  mobilize  local. 
State,  or  private  resources  to  satisfy  the 
nonfederal  share  requirement.  This  new 
criterlui  is  open  to  ail  grantees.  The  Of- 
fice of  Native  American  Programs  be- 
lieves tiiat  the  addition  of  this  criterion 
will  be  the  best  and  fairest  way  to  enable 
grantees  f<H-  whmn  it  would  be  a  burden 
to  provide  the  nonfederal  share  to  waive 
this  requirement.  However,  this  crite- 
rion would  not  liable  thdsegrantees  who 
are  able  to  provide  the  nonfederal  share 
to  waive  the  requirement. 


13.  It  was  proposed  that  the  conflict 
of  into^st  provisicHi  in  $  1336.54(ci  (4* 
be  clarified,  since  there  has  been  confu- 
sion about  whettier  this  provision  ap- 
plies to  a  situation  in  which  a  tribal 
council  or  governing  body  member  con- 
ciu'rently  holds  a  position  as  a  staff  mem- 
ber paid  in  whole  or  in  part  with  ONAP 
grant  funds.  The  conflict  of  interest  pro- 
^  ision  states  that  grantees  "shall  not  use 
their  txwitions  for  a  purpose  that  is.  or 
gives  the  appearance  of  being,  motivated 
by  a  desire  for  private  gain  for  them- 
selves •  •  •"  Since  tribal  council  and 
governing  body  members  are  in  a  posi- 
tion to  influence  the  selection  of  grantee 
staff  members,  and  since  salary  payment 
from  ONAP  grant  funds  constitutes  "pri- 
vate gain."  a  sentence  is  added  stating 
that  the  conflict  of  interest  provision  ap- 
plies to  such  situations. 

Also,  In  response  to  concern  expressed 
about  the  difficulty  that  a  community, 
especially  a  small  one.  may  have  In  ade- 
quately filling  certain  jobs,  paragraph 
(ii)  is  added  to  the  conflict  of  interest 
section.  This  paragraph  provides  for 
waiver  of  the  conflict  of  Interest  regula- 
tion in  certain  cases  in  which  a  commu- 
nity can  document  that  it  has  made  an 
unsuccessful  search  to  find  a  person 
qualified  to  fill  a  jrt)  which  requires  spe- 
cial expertise  obtained  through  educa- 
tion and/or  experience.  The  confiict  of 
interest  provision  itself  covers  two  situa- 
tions :  when  there  is  evidence  of  actual 
conflict  of  interest,  and  when  there  is  an 
appearance  of  a  conflict  of  interest.  The 
waiver  applies  only  to  situations  in  which 
there  is  an  appeai-ance  of  a  conflict  of 
interest. 

14.  Several  letters  requested  that  the 
Indian  preference  provisiwis  of  section 
7(b)  of  Pub.  L.  93-638.  the  Indian  Self- 
Determination  and  Education  Assistance 
Act.  be  included  in  the  regulations.  TTiese 
provisions  apply  to  contracts,  subcon- 
tracts, graifts,  and  subgrants  pursuant  to 
any  act  authorizing  Federal  contracts 
with  or  grants  to  Indian  organizations 
or  for  the  benefit  of  Indians.  Thwefore. 
these  provisions  are  applicable  to  all  con- 
tracts, subcontracts,  grants,  and  sub- 
grants  awarded  under  the  Native  Amer- 
ican Programs  Act,  except  those  relating 
to  Native  Hawaiians.  They  stipulate 
preference  for  Indians  for  training  and 
employment  in  connection  with  the  ad- 
ministration of  contracts  and  grants  and 
preference  for  Indian  organizations  and 
Indian-owned  economic  enterprises  In 
the  award  of  subcontracts  and  subgrants. 
They  were  inadvertently  omitted  from 
the  notice  of  proposed  rulemaking,  but 
they  are  added  to  the  final  regulations 
in  a  new  subpart.  Subpart  H,  as  jS  1336.- 
60(a).  In  addition,  S  1336.60(b)  pro- 
vides a  statement  in  regvUtttorj  form  of 
ONAP's  policy  ot  giving  prefer«ice  to 
IndiEui  organizations  and  Indian-owned 
economic  enterprises  In  the  award  of 
ONAP  contracts. 

15.  In  addition,  various  minor  techni- 
cal changes  desl^ied  to  clarify  the  lan- 
guage and  Intent  ot  the  regulations  are 
Included  in  tbt  Final  Regulatlms. 

B.  Other  reeommendaClooa  have  been 
carefully  considered  but  have  not  been 


accepted.  ITie  fcdiewing  suggestions  were 
not  adopted  for  the  nuao*  gtven: 

1.  Several  letters  reoomaMnled  that 
the  definition  of  "American  Indian  or 
Indian"  in  1 1336.1  (e)  be  made  more  re- 
strictive. For  example,  some  stated  that 
the  provisions  of  the  Native  American 
Programs  Act  should  apply  only  to  Fed- 
erally recognized  land  based  tribes.  This 
suggestion  cannot  be  incorporated  in 
the  Regulations  because  Title  vm.  sec- 
tion 803(a) .  clearly  identifies  the  service 
population  under  the  Act  as  "public  and 
nonproflt  private  agencies,  including  but 
not  limited  to,  governing  bodies  of  In- 
dian tribes  on  Federal  and  State  reser- 
vations. Alaskan  Native  villages  and  rer 
gional  corporations  established  by  the 
Alaska  Nath'e  Claims  Settlement  Act. 
and  such  public  and  nonprofit  private 
agencies  serving  Hawaiian  Natives,  and 
Indian  organizations  in  uri>an  or  rural 
nonreservation  areas." 

2.  It  was  also  proposed  that  the  im>- 
visions  of  the  Native  American  Programs 
Act  should  apply  only  to  individuals 
(from  Federally  recognized  tribes)  with 
one  fourth  degree  or  more  ot  Indian 
blood.  This  suggestion  Is  rejected  because 
Title  vm  makes  no  mention  at  blood 
quantum.  Regulations  api^lcable  to  this 
Title  should  not  be  more  restrictive  than 
the  Law  with  respect  to  the  potential 
service  population. 

3.  Two  comments  requested  changes 
in  the  definition  of  "Native  Hawaiian" 
in  §  1336.1fu)— now  1336.1(t>.  One  pro- 
posed the  addition  of  a  narrowed  defi- 
nition which  included  a  bbx>d  quantum 
requirement.  This  suggestion  Is  not  ac- 
cepted, since  TlUe  vm  does  not  sjieclfy 
a  particular  blood  quantum,  and  to  in- 
corporate in  the  regulations  an  addi- 
tional eligibility  requirement  not  con- 
tained in  the  Statute  might  violate  an 
expression  of  Congressional  Intent.  The 
second  comment  proposed  an  addition 
to  the  definition  in  order  to  specify  that 
the  term  includes  any  Native  Hawaiian 
either  or  both  of  whose  adoptive  parents 
are  not  Native  Hawaiians  and  any  per- 
son, in  the  absence  of  formal  proof  of 
ancestry,  who  Is  regarded  as  a  Native 
Hawaiian  by,  or  whose  father  or  mother 
is  (or  if  deceased,  was)  regarded  as  a 
Native  Hawaiian  by  a  Council  of  Native 
Hawaiians  authorized  to  review  such 
cases.  ONAP  wishes  to  retain  In  its  Regu- 
lations the  present  definition,  since  this 
definition  is  taken  from  Title  vm.  sec- 
tion 813(3).  Moreover,  this  definition,  as 
stated,  does  include  those  persons  re- 
quested for  specification. 

4.  It  was  suggested  that  the  due  date 
for  the  annual  project  audit  given  in 
i  1336.50(a)  (3)  should  be  extended  be- 
yond the  present  four  month  deadline. 
This  suggestion  Is  not  accepted,  since 
four  months  is  an  adequate  period  of 
time.  In  addition,  eaiiy  comtdetlon  of 
the  annual  audit  should  result  tn  better 
program  and  financial  control  for  the 
grantee. 

'  5.  Another  letter  questimed  i  1336.54 
(c)(5)(l),  whose  purpose  is  to  prevent 
nepotism.  It  was  suggested  that  tribes-^ 
especially  small  ones— should  not  be  re- 
stricted in  the  selection  of  employees  by 
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regulatioiis  designed  to  revent  nepo- 
tism. This  suggestion  is  not  accepted, 
»ince  It  is  believed  that  better  programs 
will  result  fi"om  open  competition  which 
assures  hiring  of  the  most  qualified  ap- 
plicants. In  addition,  the  anti-nepotism 
provision  is  Intended  to  promote  fair- 
ness and  equal  opportunity  for  all  job 
applicants,  as  well  as  to  avoid  situations 
of  conflict  of  interest.  Thfe  Office  of  Na- 
tive American  Programs  does  provide 
for  waiver  of  the  antl-nepotlsm  regula- 
tion In  §  1336.54^c)(5)(ll)  in  cases  In 
which  a  community  can  document  that 
M  has  made  an  unsuccessful  search  to 
tnd  another  qualified  person  to  fill  a 
>ob  requiring  special  expertise  obtained 
fhrough  education  and/or  experience. 

The  Final  Regiilatlons  for  Part  1336, 
Implementing  the  Native  American  Pro- 
crams  Act,  are  divided  into  eight  basic 
tobparts  to  make  clear  to  the  general 
public  the  regulatory  provisions  which 
apply  to  all  programs  funded  under  the 
Act.  They  are  Intended  to  assure  con- 
sistency with  the  language  and  Intent 
9t  Title  vm  and  with  general  Depart- 
ment grant  oi>erating  procedures.  The 
purpose  and  basis  of  these  subparts,  and 
ci  significant  reg\ilatioi»  contained  in 
each,  wlD  be  discussed  in  the  following 
paragraphs. 

Subpart  A  consists  of  definitions  of 
terms  used  in  the  Regulations.  The  pur- 
pose of  this  subpart  Is  to  define  terms 
used  throughout  the  Regulations  in  a 
dear  and  uniform  manner.  These  defi- 
nitions are  based  on  definitions  and  pro- 
ilslons  In  the  Native  American  Programs 
Act  itself,  definitions  and  provisions  In 
other  relevant  acts,  established  Depart- 
mental policy,  and  definitions  commonly 
accepted  by  Native  American  communi- 
ties. 

Subpart  B  gives  the  purpose  of  the 
Native  American  Program.  This  is  the 
purpose  of  the  program  a.s  stated  In 
Title  vm,  section  802. 

Subpart  C  concerns  financial  assist- 
ance tor  Native  American  projects.  The 
llsUng  under  §  1336.10  of  the  ts^pes  of  eSl- 
^ble  applicants  Is  taken  from  Title 
vm,  section  803 < a).  The  listing  under 
i  1336.11  of  types  of  projects  supported 
Is  based  on  Title  vm  and  on  planning 
documents.  This  listing  is  Intended  to 
inform  the  public  which  types  of  proj- 
ects will  receive  the  highest  priority  for 
Aindlng.  Section  1336.12  deals  with  ap- 
proval of  grants  and  gives  priorities  for 
funding  based  on  established  criteria. 
These  criteria  are  taken  from  planning 
documents. 

The  provisions  of  Subpart  D  give  in- 
formation relating  to  training  and  tech- 
nical assistance  and  are  based  on  Title 
vni,  section  804,  as  well  as  on  ONAP 
planning  documents.  Their  purpose  is 
to  make  more  effective  ONAP's  general 
community  programming  efforts,  which 
constitute  a  majority  of  ONAP's  pro- 
grams. 

The  provisions  of  Subpart  E  give  in- 
formation relating  to  eligibility  for  and 
scope  of  research,  demonstration,  and 
Irilot  projects.  They  are  based  on  Title 
vm;,  netkm  t05,  and  on  CWAP's  Im- 
plementation Flan    This  subpart  is  In- 
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ended  to  inform  the  public  which  type.s' 
of  research,    demonstration,    and    pilot 
projects  wiU  receive  the  highest  prioritj 
lor  funding. 

Subpart  P  concerns  project  evalua- 
tions. Its  provisions  are  based  on  Title 
Vin,  section  810,  which  requires  that 
projects  assisted  by  the  Oflace  of  Native 
American  Pi'ograms  be  evaluated  and 
which  specifies  the  items  that  are  to  be 
included  in  the  evaluations.  This  subpart 
also  points  out  that  the  extent  to  which 
grantees  have  met  ONAP's  anterim> 
Evaluation  Standards  will  be  considered 
in  deciding  whether  to  renew  or  supple- 
ment financial  assistance;  this  provision 
is  based  on  and  is  Intended  to  implement 
Title  Vin.  section  810(b) . 

Subpart  G  contains  grants  administra- 
tive procedures.  S  1336.50  specifically  in- 
corporates the  provisions  of  45  CPR  Part 
74,  establishing  uniform  administrative 
nequirements  and  cost  principles.  This 
Begulation  is  included  because  it  is  the 
Department's  belief  that  It  Is  advanta- 
geous to  all  concerned  to  follow  uniform 
administrative  requirements  and  cost 
principles  in  order  to  avoid  or  minimize 
mistakes  and  misinterpretations  of  ad- 
ministrative provisions.  Also,  most  grant- 
ees are  already  generally  familiar  with 
Part  74  requirements. 

Instead  of  8  74.61(h),  §  1336.50'a>  a> 
'i)  through  (Iv),  concerning  grantee 
project  audits,  are  added.  They  require 
an  annual  audit  in  order  to  help  grant- 
ees assure  adequate  fiscal  controls  and 
integrity  and  to  make  sure  that  any  prob- 
lems in  this  area  are  uncovered  and  cor- 
i-Bcted  in  a  relatively  brief  time. 

Section  1336.51  concerns  application, 
review,  award,  and  amendment  of  grants. 
The  listing  of  Information  required  in 
the  application  for  funding  includes  data 
which,  in  the  best  judgment  of  the  Office 
of  Native  American  Programs,  will  help 
this  Office  properly  evaluate  applications 
and  select  which  ones  to  fund  as  well  as 
insure  that  the  applicant  has  carefully 
planned  the  prospective  program.  Addi- 
tional tirovlsions  in  this  section  relate  to 
eligibility,  fiscal  capability  of  applicants, 
disposition  of  applications,  amendments, 
grant  awards,  eflFective  date  of  approved 
projects,  and  submission  of  plans  to  State 
and  local  officials.  These  provisions  are 
included  in  order  to  insure  that  prospec- 
tive grantees  are  aware  of  ONAP  policy 
in  these  areas  and  of  the  necessity  of 
complying  with  it.  They  are  based  on  the 
£>epartment  of  Health,  Education,  and 
Welfare  Grants  Administrative  Manual, 
45  CPR  Part  74.  and  general  DHEW  and 
ONAP  requirements. 

Section  1336.52  details  cost  sharing, 
matching,  and  payments  provisions.  Title 
ym.  section  803(b),  stipxilates  that  fi- 
nanclsJ  assistance  shall  not  exceed  80 
percent  of  the  approved  costs  of  the 
assisted  project  except  when  a  larger 
Federal  share  is  required  in  f  lu^erance 
of  the  purpose  of  the  title  and  when  reg- 
ulations establishing  objective  criteria 
flor  providing  a  larger  Piederal  share  are 
met.  In  order  to  implement  tills  section. 
1 13364i2(a)  (2)  establlshee  three  objec- 
tive criteria  for  waiver  of  the  nonfederal 
^are  and  provides  detailed  explanations 


of  how  grantees  who  meet  any  one  of 
the.se  criteria  may  apply  for  a  waiver  of 
the  nonfederal  share.  Tlie  criteria  are; 
The  community  has  a  per  capita  income 
of  less  than  $1,500  per  year,  has  been  in- 
volved in  a  major  disaster,  or  can  docu- 
ment its  inability  to  mobilize  local,  State, 
or  private  resoui-ces  to  satisfy  the  non- 
federal share  requirement.  It  is  the  best 
judgment  of  the  Office  of  Native  Amer- 
ican Programs  that  these  particular  cri- 
teria provide  the  most  equitable  and  im- 
partial way  for  communities  which  do 
not  have  economic  resources  to  match 
ONAP  gi-ant  funds  to  participate  in  its 
programs. 

The  $1,500  per  capita  income  figure 
is  based  on  upward  adjustment,  in  line 
with  the  increase  in  the  Consumer  Price 
Index,  of  the  Office  of  Economic  Oppor- 
tunity and  Department  of  Labor  poverty 
guideline  figure  of  $750,  which  was  based 
on  per  capita  Incomes  in  the  1960  Census. 
In  §  1336.52(a)  (2)  (ill).  ONAP's  Regula- 
tions state  that  this  $1,500  figure  shall  be 
adjusted  aimuaUy  by  multiplying  it  by 
the  percentage  change  in  the  Consumer 
Price  Index. 

The  provisions  of  §  1336.53  and 
!5«  1336.56  through  1336.58  incorporate 
by  reference  parts  of  Title  45  of  the  Code 
of  Federal  Regulations  and  certain  chap- 
ters of  the  Department  of  Health,  Edu- 
cation, and  Welfare  Grants  Administra- 
tion Manual.  Departmental  policy 
requires  that  grants  made  under  thi^^ 
Act  be  subject  to  them.  Therefore,  these 
sections  are  added  in  order  to  give  pub- 
lic notice  to  grantees  that  these  .section.^ 
apply. 

Section  1336.54  also  incorporates  by 
reference  provisions  from  Title  45  and 
from  the  Grants  Administration  Manual, 
as  well  as  provisions  based  on  require- 
ments in  Title  VHr  and  current  policy 
of  the  Office  of  Native  American  Pro- 
grams. The  purpose  of  §1336.54<b). 
"Maintenance  of  effort,"  is  to  implement 
■ntle  vni.  section  803(c),  and  to  em- 
phasize to  grantees  that  activities  sup- 
ported by  ONAP  funding  may  not  be  used 
to  replace  comparable  activities  provided 
without  Federal  assistance.  The  requlfe- 
ments  for  personnel  policies  listed  under 
§  1336.54(c)  (1)  and  (2)  are  included  be- 
caluse  ONAP  wishes  to  assure  fair  treat- 
ment for  employees  paid  with  its  grant 
funds.  It  is  the  best  judgment  of  this 
Office  that  these  particiolar  requirement* 
wiU  help  to  accomplish  this  purpose. 

The  conflict  of  interest  provisions  of 
S  1336.54(c)  (4)  are  intended  to  help  as- 
sure that  Federal  money  is  used  for  the 
public  good,  rather  than  for  private  gain 
or  the  appearance  of  private  gain.  The 
nepotism  provisions  of  §  1336.54(c)  < 5) 
are  intended  to  assure  that  Individuals 
may  not  use  the  power  of  their  positions 
in  order  to  secure  favored  treatment  for 
their  relatives.  It  is  the  best  judgment 
of  the  Office  of  Native  American  Pro- 
grams that  these  particular  provisions 
wUI  best  achieve  these  goals. 

The  purpose  of  i  1336.59,  "Grant 
closeout.  suspension,  and  termination," 
Is  to  implonent  section  809  of  Title 
vm.  The  provisions  of  this  section  In- 
corporate by  reference  regulations  Im- 
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plementing  section  519  of  the  Headstart- 
Pollow  Through  Act,  which  is  Title  V 
of  Pub.  L.  93-644.  They  were  chosen  be- 
cause of  the  administrative  desirability 
of  having  programs  authorized  by  Pub. 
L.  93-644  handle  appeals,  suspension, 
and  termination  in  a  vmiform  and  con- 
sistent manner. 

The  purpose  and  basis  for  Subpart  H, 
"Indian  Preference  Provisions,"  are  dis- 
cussed earlier  in  this  preamble. 

Chapter  xm  of  Title  45  of  the  Code  of 
Federal  Regulatlcms  is  amended  by  add- 
ing Part  1336  as  follows: 


Sec. 
1336.1 


Subpart  A — Derinitions 

Definitions. 


Subpart  B — Purpose  of  the  Native  American 
Program 

1336.5       Program  purpose. 

Subpart  C — Hnancial  Assistance  for  Native 
American  Projects 

1336.10  EUglbUlty. 

1336.11  Typee  of  projects  supported. 

1336.12  Approval  of  grants. 

Subpart  D — ^Training  and  Technical  Assistance 

1336.20  EllgibUlty. 

1336.21  Typee    of    training    and    technical 

assistance. 

Subpart  E — Research,  Demonstration,  and  Pilot 
Protects 

1336.30  EUgibUity. 

1336.31  Scope   of    researcli,    demonstration, 

and  pilot  projects. 

Subpart  F — Project  Evaluations 

1336.40     Evaluation. 

Subpart  G — Grants  Administrative  Provisions 

1336.50  General. 

1336.51  Appplicatlon,    review,    award,    and 

amendment  of  grants. 

1336.52  Cost   sharing,   matching,    and    pay- 

ments. 

1336.53  Public  policy  requirements. 

1336.54  Financial    and    administrative    re- 

quirements. 

1336.55  Reporting  requirements. 

1336.56  Grantee  procurements. 

1336.57  Property  requirements. 

1336.58  Allowability  of  coets. 

1336.59  Grant     closeout,     suspension,     and 

termination. 

Subpart  H — Indian  Preference  Provisions 

1336.60  Indian  preference. 

Authority:  88  Stat.  2324  (42  U.S.C.  2991). 

Subpart  A — Definitions 
§  1336.1      Definitions. 

For  the  purposes  of  this  part,  unless 
the  context  otherwise  requires : 

(a)  "Act"  means  the  Native  American 
Programs  Act  of  1974,  Title  Vm  of  the 
Headstart,  Economic"  Opportunity,  and 
Community  Partnership  Act  of  1974 
I  Pub.  L.  93-644) ,  which  amends  the  Eco- 
nomic Opportunity  Act  of  1964. 

ib^  "Alaskan  Native"  means  a  person 
who  is  an  Alaskan  Indian  (including 
Tsimshian  Indians  not  enrolled  in  the 
Metlakatla  Indian  Community) ,  Eskimo, 
or  Aleut,  or  any  combination  thereof. 
The  term  also  includes  any  person  who  is 
regarded  as  an  Alaskan  Native  by  the 
Alaskan  Native  village  or  group  of  which 
he  or  she  claims  to  be  a  member  and 
whose  father  or  mother  is  (or,  If  de- 
ceased, was)  regarded  as  an  Alaskan  Na- 


tive by  an  Alaskan  Native  village  or 
group.  The  term  includes  any  Alaskan 
Native  as  so  defined,  either  or  both  of 
whose  adoptive  parents  £ire  not  Alaskan 
Natives. 

(c)  "Alaskan  Native  Regional  Corpo- 
ration" means  an  Alaskan  Native  Re- 
gional Corporation  established  under  the 
laws  of  the  State  of  Alaska  in  accord- 
ance with  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  (Pub.  L. 
92-203,  December  17,  1971) . 

(d>  "Alaskan  Native  Village"  means 
any  tribe,  band,  clan,  group,  village, 
community,  or  association  in  Alaska 
listed  in  sections  11  and  16  of  the  Alaska 
Native  Claims  Settlement  Act  (Pub.  L. 
92-203,  December  17,  197n,  or  which 
meets  the  requirements  of  that  Act,  and 
which  the  Secretary  of  the  Interior  de- 
termines was,  on  the  1970  census  enu- 
meration date  (as  showTi  by  the  census 
or  other  evidence  satisfactory  to  the  Sec- 
retary of  the  Interior,  who  shall  make 
findings  of  fact  in  each  lnstance> ,  com- 
posed of  twenty-five  or  more  Natives. 

(e)  "American  Indian  or  Indian" 
means  any  individual  who  is  a  member 
or  a  descendant  of  a  member  of  a  North 
American  tribe,  band,  or  other  organized 
group  of  native  people  who  are  indige- 
nous to  the  continental  United  States  or 
who  otherwise  have  a  special  relationship 
with  the  United  States  or  a  State 
through  treaty,  agreement,  or  some  other 
form  of  recognition.  This  includes  any 
individual  who  claims  to  be  an  Indian 
and  who  is  regarded  as  such  by  the  In- 
dian community  in  which  he  or  she  lives 
or  by  the  Indian  community  of  which  he 
or  she  claims  to  be  a  part.  This  definition 
also  includes  Alaskan  Natives. 

(f)  "Budget  period '  means  the  inter- 
val of  time,  usually  12  months,  for  which 
funds  are  awarded. 

(g)  "Community"  or  'Service  area" 
means  an  Indian  reservation,  neighbor- 
hood or  other  area  i  irrespective  of 
boundaries  or  political  subdivisions  > 
which  provides  a  suitable  organizational 
base  and  possesses  the  commonality  of 
Interest  needed  to  provide  services  to  a 
designated  constituency  pursuant  to  this 
part. 

t.h»  •Economic  and  social  self-suffi- 
ciency" means  the  capacity  of  Native 
Americans  to  define  and  achieve  their 
own  economic  and  social  goals. 

ti>  "Economic  development'  means 
the  process  involving  the  achievement  of 
specific  objectives,  usually  through  the 
implementation  of  appropriate  programs 
and  projects,  which  results  in  long-term 
improvements  in  Native  American  eco- 
nomic self-sufficiency. 

iji  Financial  assistance"  means  as- 
sistance advanced  by  the  Office  of  Native 
American  Programs  by  grant,  agreement, 
or  contract,  but  does  not  include  the  pro- 
curement of  plant  or  equipment,  or  goods 
or  services. 

<k>  'Governing  body  of  an  Indian 
tribe  or  Alaskan  Native  village"  means 
those  duly  elected  or  appointed  repre- 
sentatives who  have  the  authority  to 
provide  services  to,  and  enter  into  con- 
tracts, agreements  and  grants  on  behalf 
of.  their  constituency. 


'1'  "Orants  Administration  Manual' 
I  hereinafter  referred  to  as  "the  QAM"> 
means  the  Department  of  Health,  Edu- 
cation, and  Welfare  staff  manual  which 
sets  forth  policies  for  the  administration 
of  grants  by  agencies  of  the  Department . 
The  manual  is  available  to  the  pubUc 
by  purchase  on  a  subscription  basis  from 
the  Superintendent  of  Doctunents.  U.S. 
Government  Printing  Office.  In  addition, 
it  is  available  for  public  inspection  and 
copying  in  the  Department's  central  and 
regional  office  information  centers  pur- 
suant to  the  Department's  public  infor- 
mation regulation  (45  CFR  Part  5' . 

'm'  "Hawaiian  homestead"  mean.< 
that  land  which  was  set  aside  for  the 
particular  and  exclusive  use  of  Native 
Hawaiians  by  the  Hawaiian  Homes  Com- 
mission Act  i42  Stat.  108,  July  9,  1921'. 

(n>  "Human  development  services' 
means  the  full  range  of  senices  nece.'-- 
sary  for  the  development  of  human  po- 
tential and  well-being,  including  social 
services,  training,  and  education. 

10'  "Indian  organization"  means  a 
public  or  private  nonprofit  agency  whose 
principal  purpose  is  promoting  the  eco- 
nomic or  .social  self-sufficiency  of  Indians 
in  urban  or  rural  non-reservation  areas, 
the  majority  of  whose  governing  boarvii 
and  membership  is  Indian. 

(P'  "Indian  reservation'  means  the 
reservation  of  any  federally  or  State 
recognized  Indian  tribe,  including  any 
band,  nation,  pueblo,  or  rancheria.  any 
former  reservation  in  Oklahoma,  any 
community  or  non-trust  land  under  tlic 
jurisdiction  of  an  Indian  tribe,  including 
a  band,  nation,  pueblo,  or  rancheria.  witli 
allotted  lands  or  lands  subject  to  a  re- 
striction against  alienation  imposed  by 
the  United  States  or  a  State. 

<q'  "Indian  tribe"  means  a  dL'^tinct 
political  community  of  Indians  which 
exercises  powers  of  self-government 

<ri  "Major  disaster"  means  any  hur- 
ricane, tornado,  storm,  fiood,  highwater. 
wind-driven  water,  tidal  wave,  earth- 
quake, drought,  fire,  accident,  or  other 
catastrophe  which  is  of  such  severity 
and  magnitude  as  to  directly  affect  the  ' 
capability  of  the  prantee,  pronding  ser\'- 
ices  to  the  damaged  commimity,  to  con- 
tinue the  program  unless  the  Federal 
share  of  the  approved  costs  is  increased 
above  80  percent. 

IS'  "Native  American"  means  Ameri- 
can Indians.  Native  Hawaiians.  and 
Alaskan  Native.^,  as  defined  in  this  sub- 
part. 

(t'  "Native  Hawaiian"  means  any  in- 
dividual, any  of  whose  ancestors  were, 
prior  to  1778.  natives  of  the  area  which 
consists  of  the  Hawaiian  Islands. 

tu>  "OHD"  means  the  Office  of  Human 
Development  within  the  Department  of 
Health,  Education,  and  Welfare. 

(v)  "ONAP "  means  the  Office  of  Na- 
tive American  Programs  within  the  Office 
of  Human  Development. 

I  w)  "Open  and  public  election"  means 
an  electron  conducted  in  accordance  with 
the  election  procedures  as  set  forth  in 
the  organization's  constitution  and/or 
by-laws,  providing  that  such  procedures 
ensure  wide  community  partlclpatlan  as 
well  as  participation  from  all  memben 
of  the  community  who  wish  to  participate 
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In  the  elective  process.  There  can  be  no 
fee  or  payment  required  for  participa- 
tion. This  Includes  the  payment  of  mem- 
bership dues  as  a  prerequisite  for  voting. 

<z)  "Responsible  HEW  official"  means 
the  offlclal  of  the  Department  of  Health, 
EjducatkHi,  and  Welfare  authorized  to 
grant  the  financial  assistance  in  question, 
or  his  designee. 

(y)  "Secretary"  means  the  Secretary 
of  Health,  Education,  and  Welfare  or  his 
designee. 

(z)  "Urban  Indian  center"  means  a 
multi-purpose  nonprofit  private  agency 
which  provides  outreach  and  referral 
services  as  well  as  a  variety  of  social 
services  to  an  urban  Indian  community, 
and  whose  governing  body  is  comprised 
of  representatives,  a  majority  of  whom 
are  Indian,  who  have  been  duly  elected 
by  means  of  an  open  and  public  election, 
and  who  have  the  authority  to  provide 
services  to.  and  enter  into  contracts, 
a^eements.  and  grattts  on  behalf  of  the 
irban  Indian  constituency. 

Subpart  B — Purpose  of  the  Native 
American  Program 

§  1336.5     Program  purpose. 

Tlie  purpose  of  this  part  is  to  promote 
the  goal  of  economic  and  social  self- 
sufflclency  for  Native  Americans. 

Subpart  C — Hnancial  Assistance  for  Native 
American  Projacts 

§  1336.10     Eligibility. 

Financial  assistance  under  this  subpart 
may  be  made  to  public  and  private  non- 
profit agencies,  including  but  not  limited 
tp,  governing  bodies  of  Indian  tribes  on 
Federal  and  States  reservations,  Alaskan 
Katlve  Villages  and  regional  corporations 
established  by  the  Alaska  Native  Claims 
Settlement  Act,  and  such  public  and  non- 
profit agencies  serving  Native  Hawaiians, 
flBid  Indian  organizations  in  urban  or 
rural  non-reservation  areas. 

§  1336.11     Types  of  project.*  supirarted. 

'  Financial  assistance  will  be  provided  to 
thoee  applicants  whose  proposed  program 
goals  and  objectives  are  to  promote  the 
economic  and  social  self-sufficiency  of 
Hative  Americans.  Financial  assistance 
under  this  subpart  will  Include,  but  Is 
not  limited  to,  projects  which: 

(a)  Support  community  economic  de- 
velopment; 

(b)  Support  locally  determined  human 
service  priorities  which  would  not  other- 
wise be  provided; 

(c)  Support  the  operation  of  urban 
Indian  centers  for  Native  Americans 
living  off  reservations;  and 

<d)  Strengthen  the  administrative 
capacities  of  governing  bodies  of  Native 
American  tribes,  groups,  and  organiza- 
tions, particularly  with  regard  to 
planning  and  management. 

§  1336.12      Approval  of  grants. 

In  approving  pr(H>osals  for  financial 
assistance  imder  this  s\ibpart  considera- 
tion will  be  given  to  the  extent  to  which 
proposals  focus  on  priorities  consistent 
with  the  following  ONAP  long  range 
goals: 
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ta)  To  develop  the  capacity  of  Native 
American  governing  bodies  and  organi- 
sations to  use  and  focus  on  planning  as 
tlie  basic  method  to  improve  resource  al- 
locations and  effectiveness  of  services  In 
Native  American  communities; 

(b)  To  achieve  the  development  of  the 
necessary  social  and  eapnomic  Infra- 
structure In  Native  AmeBcan  communi- 
ties to  increase  self-suffiaency;  and 

ic>  To  eliminate,  through  Native 
American  institutions,  the  most  critical 
gaps  in  the  range  of  human  development 
sen-ices  necessary  for  self-sufficiency. 

Subpart  D — Training  and  Technical 
Assistance 

§  1336.20     EligibUity. 

•  a^  Contracts  for  technical  assistance 
t«  aid  in  developing,  conducting,  and  ad- 
ministering projects  under  this  part  may 
be  made  to  public  and  private  agencies. 

'b)  Short-term  in-service  training  for 
specialized  or  other  personnel  may  be 
provided  by  contract  to  agencies  receiv- 
ing financial  assistance  under  this  i>art. 

§  1336.21      Types  of  training  and  techni- 
L       ral  a<«>>iislanre. 

•  a)  Contracts  for  training  and  techni- 
cal assistance  will  be  awarded  for  the 
purposes  of  providing  management  as- 
sistance and  program  assistance. 

<  1 )  Contracts  to  provide  management 
assistance  will  have  as  their  ovorall  ob- 
jective strengthening  the  capabilities  of 
Native  Americans  to  exercise  self-gov- 
ernment. Such  capacity-building  effOTts 
wUl  include  assistance  in  planning,  man- 
agement, and  organizational  develop- 
ment. 

<  2 )  Contracts  to  provide  program  as- 
sistance will  be  of  a  general  suK>ort  na- 
tui-e  and  will  Include,  but  are  not  limited 
to.  assistance  in  program  evaluation,  fis- 
cBl  and  administrative  management,  and 
nesource  mobilization. 

<bi  Management  assistance  and  pro- 
gram assistance  may  Include  short-term 
in-service  training  for  employees  of 
grantees  and  members  of  Indian  govern- 
ing bodies,  such  as  tribal  councU  mem- 
bers and  Native  American  organization 
board  members. 

Subpart  E — Research,  Demonstration,  and 
PHot  Projects 

I  1336.30     EUgibility. 

Financial  assistance  under  this  sub- 
part may  be  made  to  public  or  private 
nonprofit  agencies  Including,  but  not 
hmited  to,  governing  bodies  of  Indian 
tribes  on  Federal  and  State  reservations, 
.Maskan  Native  villages  and  regional 
corporations  established  by  the  Alaska 
Native  Claims  Settlement  Act,  and  such 
public  and  nonprofit  private  agencies 
serving  Native  Hawaiians,  and  Indian 
organizations  in  lU'ban  or  rural  non- 
reservation  areas. 

§  1336.31      Scope  of  researcli,  deinou§tra- 
tion,  and  pilot  projects. 

^a)  Financial  assistance  will  be  pro- 
rlded  for  research,  demonstration,  or 
pilot  projects  which  are  designed  to  test 
or  assist  in  the  development  of  new  ap- 
proaches or  methods  that  will  aid  in 


overcoming  special  problems  or  otherwise 
furthering  iiit  ptupoees  of  $his  pert.  This 
may  include:  (a)  Research  activities  de- 
signed to  geBeraie  demographic  and 
program  impact  data  and  to  identify 
and  resolve  problems  which  hinder  the 
attainment  of  soelal  and  economic  s^- 
sufBciency  by  Native  Americans;  and  (b) 
pilot  or  demonstration  efforts  designed 
to  test  innovative  methods  to  meet  and 
solve  problems  related  to  the  purposes  of 
this  part  and  to  encourage  the  delivery 
of  human  development  services  to  Native 
Americans. 

Subpart  F — Project  Evaluations 

S  l.'J36.40      Evaluation. 

(a)  The  Secretary  shall  provide,  di- 
rectly or  through  grants  or  contracts,  for 
the  evaluatic«a  *f  projects  assisted  under 
tills  part.  Such  evaluations  shall  describe 
and  measure  the  Impact  of  such  projects 
and  their  effectiveness  in  achieving  stated 
goals,  their  impact  on  related  programs, 
and  their  structure  and  mechanisms  for 
delivery  of  services,  Including,  where  ap- 
propriate, comparisons  with  appropriate 
conti'ol  groups  composed  of  persons  who 
have  not  paxtlolpated  in  such  projects. 

(h)  In  canying  out  evaluations  of 
projects  supported  under  this  part,  the 
specific  views  of  persmis  participating  in 
and  served  by  such  projects  will  be  so- 
licited, where  feasible.  All  studies,  eval- 
uations, propesaOs  and  data  produced  or 
developed  wlQi  assistegice  under  this  part 
shall  become  the  property  of  the  United 
States. 

(c)  Interim  standards  for  the  evalua- 
tion of  program  and  project  effectiveness 
in  achieving  the  objectives  of  this  part 
were  published  on  July  2,  1975,  In  the 
Federal  Register  (40  FR  27961) .  Accord- 
ing to  Section  810(b)  of  the  Act,  the  ex- 
tent to  which  these  standards  have  been 
met  shall  be  considered  by  the  Secretary 
in  deciding  whether  to  renew  or  supple- 
ment financial  asslsttuice  under  this  part. 
All  grantees  shall  iMrovlde  the  Secretary 
with  lnformatl<m  deemed  necessary  to 
determine  the  extent  to  whldi  they  are 
complying  with  these  standards.  When 
final  standards  for  the  evaluation  of  pro- 
gram and  project  effectiveness  are  pub- 
lished in  the  Federal  Register,  the  ex- 
tent to  which  these  final  standards  have 
been  met  shall  be  considered  by  the  Sec- 
retary in  deciding  whether  to  renew  or 
supplement  finEuiclal  assistance.  All 
grantees  shall  provide  the  Secretary  with 
information  deemed  necessary  to  deter- 
mine the  extent  to  which  they  are  com- 
plying with  these  standards. 

Stifopart  G — Grants  Administrative 
Provisions 

§  1336.50      General. 

(  J  With  the  exception  of  §  74.61(h), 
the  provisions  of  Part  74  of  this  title 
quirements  and  costs  principles,  shall 
apply  to  all  grants  awarded  under  this 
establishing  uniform  administrative  re- 
part.  The  following  provisions  shall  apply 
in  lieu  of  §  74.61(h) : 

<1)  Audit  requirements — li)  General. 
An  annual  project  audit  shall  be  made 
by  an  Independent  auditor  to  determine 
whether  the  financial  statements  fairly 


KDERAt  lEGISTER,  VOL   42,   NO.    13— WEDNESDAY,    JANUARY    19,    1977 


RULES  AND  REGULATIONS 


5787 


present  the  financial  position  of  the  OHD 
grant;  whether  the  grantee  Is  complying 
with  the  terms  and  conditions  ol  the 
grant,  including  appUcable  laws,  regula- 
tions, and  directives;  and  whether  ap- 
propriate financial  and  administrative 
procedures  and  controls  have  been  in- 
stalled and  are  operating  effectively. 

(ii)  Audit  coverage.  The  audit  shall 
cover  the  grantee's  prior  budget  period, 
unless  the  responsible  HEW  official  has 
approved  in  writing  a  different  audit 
period. 

uii)  Submission  of  report.  The  auditor 
shall  submit  its  audit  to  the  grantee 
within  four  months  after  the  end  of  the 
budget  period.  The  grantee  shall  trans- 
mit seven  (7)  copies  of  the  report  to  the 
appropriate  Regional  Audit  Director  and 
two  (2)  copies  to  the  responsible  HEW 
official.  OHD  grant  funds  may  not  be 
used  to  pay  for  more  than  one  audit  an- 
nually, except  in  instances  when  the  re- 
si>onsible  HEW  official  requests  in  writing 
additional  audits. 

(iv)  Delegate  agencies.  The  grantee 
shall  include  delegate  agency  audits  as 
part  of  its  annual  audit  or  shall  provide 
for  separate  Independent  audits  for  its 
delegate  agencies. 

(2)  Independent  auditor.  The  annual 
project  audit  shall  be  conducted  by  in- 
dividuals who  are  sufficiently  independ- 
ent of  those  persons  who  authorize  the 
expenditure  of  grant  funds  in  order  that 
unbiased  opinions,  conclusions,  or  judg- 
ments may  be  obtained.  Generally,  an 
independent  public  accountant,  certified 
or  licensed  by  a  regulatory  authority  of  a 
State  or  other  political  subdivision  of  the 
United  States,  will  be  retained.  If  the 
grantee  is  a  State  or  local  government 
agency,  or  if  its  accounting  records  are 
maintained  by  a  local  government  or 
public  agency,  the  auditing  official  or 
offlclal  governmental  auditing  agency 
which  customarily  conducts  the  agency's 
audits  may  be  substituted  for  an  inde- 
pendent auditor. 

(b)  In  accordance  with  the  option 
provided  to  granting  agencies  in  ?  74.102 
(d) ,  the  requirements  contained  in  para- 
graphs (b)  (3i  and  (b)  (4)  of  ?  74.102 
are  waived. 

§  1336.51      Application,     revirw,     award, 
and  amendment  of  grants. 

(a)  Eligibility.  In  addition  to  the  eligi- 
bility criteria  set  forth  In  §§  1336.10, 
1336.20.  and  1336.30,  the  provisions  of 
Chapter  1-00.  EligibiUty  for  Grants,  of 
the  GAM  shall  apply  to  all  grants  under 
this  part. 

(b)  Application.  Anj'  applicant  eligible 
for  financial  assistance  under  this  part 
shall  submit  an  application  in  accord- 
ance with  the  forms  and  Instructions 
prescribed  herein  or  otherwise  provided. 
The  application  shall  contain  at  least  the 
following  information: 

(DA  detaUed  budget; 

(2t  A  budget  Justification  which  jus- 
tifies the  proposed  program  as  well  as 
clearly  relates  the  pr(V)06ed  program  to 
the  acompllshment  of  long  range  goals 


for  Increasing  economic  and  social  self- 
sufficiency; 

(3)  The  qualifications  of  the  principal 
staff  members  to  be  responsible  for  the 
project  or  program,  or.  if  they  have  not 
been  selected,  tiie  job  descriptions  and 
qualifications  for  the  principal  staff 
members : 

(4)  A  description  of  the  long-range 
goals  of  the  proposed  project  or  pro- 
gram, as  well  as  the  specific  annual  goals 
and  the  methods  to  be  used  in  imple- 
menting these  goals ; 

(5)  A  description  of  the  actual  results 
obtained  from  previously  funded  proj- 
ects or  programs  and  a  brief  comparison 
with  the  results  originally  expected: 

(6)  A  statement  of  compliance  with 
the  maintenance  of  effort  provisions  of 
§  1336.54(b)  ; 

<7>  A  description  of  the  total  Federal 
and  nonfederal  resources  anticipated  to 
be  available  for  the  proposed  project  or 
program.  This  description  shall  identify 
the  relationship.  If  any,  between  the  pro- 
posed project  or  program  and  other  Fed- 
eral, state,  or  local  programs:  and 

<  8 '  A  resolution  of  approval  of  the 
application  from  the  governing  body  of 
the  Indian  tribe.  Alaskan  Native  village, 
or  urban  Indian  organization  or  other 
Native  American  organization. 

ic»  Fiscal  capability  of  applicants.  In 
determining  whether  to  provide  financial 
assistance  under  this  part,  the  respon- 
sible HEW  official  will  consider  the  ex- 
tent to  which  the  applicant  is  fiscally 
capable  of  administering  an  ONAP  proj- 
ect in  accordance  with  the  standards  set 
forth  in  Subpart  H  of  45  CFR  Part  74 
with  the  exception  of  §  74.61  (h) .  In  mak- 
ing this  determination,  the  responsible 
HEW  official  may  require  the  applicant 
to  submit,  with  its  application,  an  ac- 
counting certification  prepared  by  an 
independent  auditor  (as  defined  in 
?  1336.50(a)  (2i  ).  The  certification  shall 
state  that  the  prospective  grantee  and 
its  delegate  agencies  have  established  an 
adequate  accounting  system  with  appro- 
priate internal  controls  to  safeguard 
assets,  check  the  accuracy  and  i^iablllty 
of  their  accoimting  data,  promote  oper- 
ating efficiency,  and  encourage  compli- 
ance with  prescribed  management  pol- 
icies and  any  additional  fiscal  responsi- 
bilities and  accounting  requirements 
established  by  OHD. 

(d)  Disposition  of  appUcatiotis — (1) 
General.  On  the  basis  of  a  review  of  an 
application  for  financial  assistance  under 
this  part,  the  responsible  HEW  official 
will  approve  the  application  in  whole  or 
in  part  for  such  amount  of  funds  and 
subject  to  &uch  conditions  as  may  be 
deemed  necessary  or  desirable  for  the 
completion  of  the  approved  project;  dis- 
approve the  application;  or  defer  action 
on  the  application  for  such  reasons  as 
Incompleteness  of  application  or  unavail- 
ability of  fimds. 

(2)  Reconsideration.  Any  deferral  or 
disapproval  of  an  application  shall  not 
preclude  Its  resubmlsslcn  by  the  ai^ll- 
cant  or  rec<»slderatlon  by  the  respon- 
sible He:w  official. 


(3>  Notification  of  disposition.  The  re- 
sponsible HEW  official  will  notify  the  ap- 
plicant in  writing  of  the  disposition  of 
its  appUcatlon. 

(4)  "Notice  of  Grant  Aicarded."  A 
signed  "Notice  of  Grant  Awarded"  will 
be  Issued  to  notify  the  applicant  of  an 
approved  project  application. 

(e>  Amendments.  Requests  for  an 
amendment  to  the  work  plan  or  budget 
of  a  funded  project  shall  be  submitted  in 
the  same  manner  and  on  the  same  forms 
as  tlie  original  application.  Only  those 
pages  of  the  required  forms  relating  to 
the  requested  changes  shall  be  submitted. 
A  revised  "Notice  of^  Grant  Awarded" 
will  be  issued  to  notify  the  applicant  of 
any  approved  amendments. 

(f>  Grant  awards.  The  responsible 
HEW  official  will  award  a  grant  for  fi- 
nancial assistance  to  those  applicant-s 
whose  approved  projects  will  best  pro- 
mote the  purpose  of  the  Act  and  this 
part.  All  grant  awards  shall  be  in  writing, 
and  shall  set  forth  the  amount  of  funds 
awarded,  the  purposes  for  which  funds 
are  awarded,  and  the  budget  period  for 
which  support  is  given.  The  initial  award 
shall  also  specify  the  project  period  for 
which  support  is  contemplated,  provided 
the  activity  is  satisfactorily  carried  out 
and  Federal  funds  are  available.  How- 
ever, in  no  instance  shall  the  project 
period  exceed  five  years.  Grantees  ap- 
plying for  continuation  support  within 
the  project  period  shall  make  separate 
applications  in  accordance  with  instruc- 
tions which  will  be  provided.  At  the  end 
of  the  project  period,  grantees  may  apply 
for  an  extension  of  the  project  period. 
Such  application  for  an  extension  shall 
be  on  the  same  forms  as  a  new  applica- 
tion and  shall  be  subjected  to  the  same 
review  and  analysis  as  a  new  application 
and  shall  compete  with  other  applica- 
tions for  support. 

(g)  Effective  date  of  approved  project. 
Federal  financial  assistance  Is  available 
only  for  those  obligations  which  are  In- 
curred subsequent  to  the  effective  date 
of  an  approved  project.  The  effective  date 
of  the  project  will  be  set  forth  in  the  "No- 
tice of  Grant  Awarded." 

(h)  Submission  of  plans  to  State  and 
local  officials.  (1)  Financial  assistance 
will  not  be  provided  imder  Subparts  C 
and  E  of  this  part  for  programs  to  be 
carried  out  in  a  State,  other  than  on  an 
Indian  reservation  or  Alaskan  Native  vil- 
lage or  Hawaiian  Homestead,  until  the 
responsible  HEW  official  has  notified  the 
chief  executive  officer  of  the  State  of  his 
decision  to  provide  that  assistance. 

(2)  Ftoancial  assistance  will  not  be 
provided  under  Subparts  C  and  E  of  this 
part  for  progrsims  to  be  carried  out  in  a 
city,  county,  or  other  major  political  sub- 
division of  a  State,  other  than  on  an  In- 
dian reservation,  Alaskan  Native  village, 
or  Hawaiian  Homestead.  imtU  the  re- 
sponsible HEW  official  has  notified  the 
local  governing  officials  of  his  decision 
to  provide  that  assistance. 

(3)  The  provisions  of  Chapter  1-140. 
Project  Notification  and  Review  System, 
of  the  GAM  shall  ai^ly  to  all  grants 
awarded  under  this  part. 
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§  1336.52     CoAt  sharing;,  matrhinf;,  and 
pajrinrnts. 

(a)  Matching  requirements.  (1)  Ped- 
eral  financial  assistance  shall  not  exceed 
80  percent  of  the  approved  cost  of  the 
assisted  project  except  as  provided  In 
§  1336.52(a)  (2).  The  nonfederal  share 
may  be  In  cash  or  in  kind,  fairly  evalu- 
ated. Including  but  not  limited  to  plant, 
equipment,  and  services. 

<2)  Increase  In  Federal  flnarcial 
participation. 

*1)  Eligibility  and  application.  (A>  A 
grantee  is  eligible  to  apply  in  writing  to 
tiie  responsible  HEW  ofBcial  to  have  the 
Federal  share  increased  above  80  percent 
if  that  grantee  is  in  a  community  which 
meets  at  least  one  of  the  following  three 
conditions:  (f)  The  community  has  a 
per  capita  income  of  less  than  $1500  per 
year  based  on  data  from  the  1970  U.S. 
Census  of  Population  or  any  more  recent 
reliable  source  of  annual  per  capita  in- 
cocne  data;  <2>  the  community  has  been 
involved  in  a  major  disaster;  (J)  the  • 
community  can  document  its  inability  to « 
mobilize  local,  State,  or  private  resources 
to  satisfy  the  nonfederal  share  require- 
ment. 

(B)  In  those  cases  where  either  iA> 
(1)  or  (2)  applies,  the  grantee's  appli- 
cation to  have  the  Federal  share  in- 
creased above  80  percent  shall  provide: 
(i)  The  annual  per  capita  income  of  the 
community  and  the  basis  on  which  it 
was  determined,  or  a  statement  of  the 
belief  that  the  community  has  been  in- 
volved in  a  major  disaster,  and  an  ex- 
planation of  the  nature  and  extent  of 
the  major  disaster;  (2)  a  statement  that 
the  level  of  the  annual  per  capita  income 
d  the  community,  or  the  major  disaster, 
d*es  not  allow  the  grantee  to  meet  the 
20  percent  nonfederal  share;  (3)  a  state- 
ment of  the  amount  of  the  nonfederal 
share  the  grantee  Is  able  to  provide ;  and 
(4)  a  statement  that  a  reasonable  ef- 
fort, to  provide  more  nonfederal  share 
has  been  unsuccessful. 

<C)  In  those  cases  where  (A>(3)  ap- 
plies, the  grantee's  application  to  have 
tke  Federal  share  increased  above  80 
percent  shall  provide:  (1)  A  statement 
tifBX  the  community  is  unable  to  mobi- 
Ike  local.  State,  or  private  resources  to 
satisfy  the  nonfederal  share  requlre- 
nent;  (2)  a  statement  of  the  simount  of 
the  nonfederal  share  the  grantee  is  able 
*9  provide;  <3»  a  statement  that  a  rea- 
sonable effort  to  provide  more  nonfed- 
eral share  has  been  unsuccessful;  (4) 
copies  of  file  documents  demonstrating 
attempts  to  generate  revenue  from 
sources  such  as  foundations,  churches, 
and  other  private  organizations;  and  (5) 
to  the  extent  they  are  available,  records 
otf  in-kind, contributions,  such  as  furni- 
ture, equipment,  suppfite,  and  volunteer 
help  to  the  progi!am. 

(D)  An  application  based  upon  the  an- 
mial  per  capita  Income  of  the  commu- 
nity, or  upon  the  Inability  of  the  commu- 
nity to  mobilize  local.  State,  or  private 
vesources  to  satisfy  the  nonfederal  share 
reqtiirement,  shall  be  submitted  at  the 
auae  time  as  the  applicatlOD  for  funding 
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or'  refunding  and  shall  be  with  respect  to 
thje  same  budget  period  as  the  applica- 
tion. Approval  shall  be  only  for  such 
budget  period. 

<E)  An  application  based  upon  the  In- 
volvement of  the  community  in  a  major 
disaster  shall  be  submitted  within  a  rea- 
sonable time  after  the  major  disaster  and 
may  be  for  the  remainder  of  the  current 
budget  period  and  all  or  part  of  any  sub- 
sequent budget  period. 

"iii>  Decision.  (A)  The  responsible 
HEW  official,  on  the  basis  of  the  written 
application  and  any  evidence  in  support 
of  the  application  that  he  may  require 
shall  approve  financial  assistance  in  ex- 
cess of  80  percent  if  it  is  determined  that 
tliB  annual  per  capita  income  of  the  com- 
munity is  less  than  $1,500,  that  the 
community  has  been  involved  in  a  major 
disaster,  or  that  the  community  is  unable 
to  mobilize  local.  State,  or  private  re- 
sources to  satisfy  the  nonfederal  share 
reijuirement.  and  that  such  increase  is 
required  to  enable  the  grantee  to  carry 
on  the  program. 

« B I  The  decLsion  of  the  responsible 
HEW  official  shall  be  in  writing  and  shall 
include  a  statement  of  the  facts  and  rea- 
.soais  upon  which  it  is  based.  Copies  of  the 
decision  shall  be  furnished  to  the  appli- 
cant and  the  Director,  Office  of  Native 
American  Programs. 

(iii)  The  per  capita  income  limitation 
enumerated  in  paragraph  (a)(2)  (iKA> 
>  1>  of  this  section  shall  be  adjusted  an- 
nually by  multiplying  the  dollar  limita- 
tion by  the  percentage  change  in  the 
Consumer  Price  Index. 

lb)  Payments.  Grant  funds  awarded 
under  this  part  will  be  made  in  Install- 
ments, either  by  check  or  by  letter  of 
credit. 

ic>  Limitation  of  costs.  The  amount 
of  the  award  shall  be  set  forth  In  the 
grant  award  document  ("Notice  of 
Grant  Awarded") .  The  total  cost  to  the 
Government  will  not  exceed  the  amoimt 
s^t  forth  In  the  grant  award  document  or 
any  modification  thereof  approved  by  the 
resijonslble  HEW  official  which  meets  the 
requirements  of  applicable  statutes  and 
regulations.  The  Goverimient  will  not  be 
obligated  to  reimburse  the  grantee  for 
costs  incurred  in  excess  of  such  amount 
unless  and  until  the  responsible  HEW 
oCBcial  has  notified  the  grantee  in  writ- 
ing that  such  amount  has  been  Increased 
and  specified  such  Increased  amount  in 
a  revised  grant  award  document.  Such  re- 
vised amount  shall  thereupon  constitute 
the  maximum  cost  to  the  Government  for 
the  performance  of  the  program  or 
project. 

§  1336.5.^      Public  policy  requireinonls. 

« a)  Protection  of  human  subjects.  The 
provisions  of  Part  46,  Protection  of 
Human  Subjects,  of  this  title  are  ap- 
plicable to  ail  grants  awarded  under  this 
part. 

(b>  Nondiscrimination.  The  provi- 
sions of  Part  80,  Nondiscrunlnation  Un- 
der Programs  Receiving  Federal  Assist- 
ance, and  Part  81,  Practice  said  Proce- 
dures for  Hearings  under  Part  80,  of  this 
title  are  applicable  to  all  grants  awarded 
under  this  part. 


§  1336.54      Financial   and   administrative 
requirements. 

( a)  Use  of  consultants.  The  provisions 
of  Chapter  1-45,  Use  of  Consultants,  of 
the  GAM  shall  apply  to  aU  grants 
awarded  imder  this  part. 

(b)  Maintenance  of  effort.  Applica- 
tions for  grants  awarded  under  tiiis  part 
shaU  include  a  written  assurance  that 
the  activities  provided  imder  the  pro- 
gram will  be  in  addition  to,  and  not  in 
substitution  for,  comparable  activities 
provided  without  Federal  assistance. 

(c)  Personnel  administration — <1» 
Personnel  policies  and  procedures. 
Grantees  shall  adopt  personnel  policies 
and  procedures  which  shall  Include  at 
least  the  following:  Staff  qualifications; 
recruitment  and  selection;  classification 
of  positions  and  basis  for  determination 
of  pay;  employee  l)enefits.  Including 
leave,  holidays,  overtime,  and  fringe 
benefits;  expenses,  including  travel  and 
per  diem;  training,  career  development, 
and  performance  evaluation;  employee- 
management  relations,  including  griev- 
ance, termination  of  employment,  and 
other  adverse  actions;  and  employee 
conduct  including  outside  employment, 
acceptance  of  gifts  ajid  gratiiitles. 

<2)  Docum,entation  of  personnel  poli- 
cies. The  persormel  policies  and  proce- 
dures required  by  paragraph  (c)  (1)  of 
this  section  shall  be  docimiented  in  writ- 
ing and  shall  be  issued  to,  or  made  avail- 
able to.  all  grantee  employees. 

i3»  Political  activities.  The  provisions 
of  §  70.6  of  this  title  shaU  apply  to  all 
grants  awarded  imder  this  part. 

1 4'  Conflict  of  interest,  (i)  Grantees 
shall  establish  or  adopt  rules  to  assure 
tha*-«mployees  or  Individuals  participat- 
ing in  a  program  or  project  fiuided  under 
this  part  shall  not  use  their  positions  for 
a  purpose  that  is,  or  gives  the  appear- 
ance of  being,  motivated  by  a  desire  for 
private  gain  for  themselves,  or  others, 
particularly  those  with  whom  they  have 
family,  business,  or  other  ties.  This  in- 
cludes, but  is  not  limited  to,  situations 
in  which  a  tribal  council  or  governing 
body  member  concurrently  holds  a  posi- 
tion as  a  staff  member  paid  in  whole  or 
in  part  with  ONAP  grant  funds. 

tii)  The  responsible  HEW  official  may 
waive  the  requirement  of  paragraph  tc) 
(4)  <i)  of  this  section  when  there  is  the 
appearance  oL  conflict  of  interest,  but  a 
grantee  or  delegate  agency  cannot  other- 
wise adequately  staff  a  position.  Such 
grantee  or  delegate  agency  shall  demon- 
strate in  writing  that  no  other  individ- 
ual within  Its  community  or  service  area 
is  qualified  and  or  available  for  employ- 
ment. 

(5)  Nepotism.  (1)  No  grantee  or  dele- 
gate agency  shall  hire,  or  permit  the  hir- 
ing of,  any  individual  in  a  position 
funded  In  whole  or  In  part  under  this 
part  if  a  member  of  that  individual's  im- 
mediate family  Is  emi^oyed  by  the 
'  grantee  in  an  administrative  capacity  or 
Is  a  member  of  the  governing  board.  In 
addition,  no  person  may  serve  on  a  gov- 
erning board  if  a  member  of  that  Individ- 
ual's immediate  family  is  conciurently 
serving  in  an  administrative  capacity  In 
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a  position  paid  in  whole  or  in  part  with 
ONAP  grant  funds.  For  the  purpose  of 
this  part,  the  term  "immediate  family" 
means  wife,  husband,  son.  daughter, 
mother,  father,  brother,  sister,  son-in- 
law,  daughter-in-law,  mother-in-law, 
father-in-law,  brother-in-law,  sister-in- 
law,  or  otlier  legal  dependent;  the  term 
"administrative  capacity"  means  a  posi- 
tion having  responsibilities  relating  to 
the  selection,  hiring,  or  supervising  of 
employees. 

(11)  The  responsible  HEW  official  may 
waive  the  requirement  of  paragn^h  (c) 
(5)  (1)  of  this  section  when  a  grantee  or 
delegate  agency  cannot  adequately  staff 
the  positions  without  hiring  more  12ian 
one  person  frcMn  the  same  immediate 
family.  Such  grantees  <»"  delegate  agen- 
cies shall  demonstrate  in  writing  that  no 
other  individuals  within  its  conununity 
or  service  area  are  qualified  and /or 
available  for  employment. 

(6)  I^bor  standards.  All  laborers  and 
mechanics  employed  by  contractors  or 
subcontractors  in  the  construction,  al- 
teration or  repair,  including  painting  or 
decpratlng,  of  buildings  or  other  facili- 
ties in  connection  with  projects  assisted 
under  this  part  shall  be  paid  wages  at 
rates  no  less  than  those  prevailing  on 
similiar  construction  in  the  locality,  as 
determined  by  the  Secrtary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act, 
as  amended. 

(d)  Direction  of  research  effort.  The 
provisions  of  Chi^iter  2-400,  Review  and 
Direction  of  Research  Effort  Under  Re- 
search Grants,  of  the  GAM  shall  apply 
to  all  research  grants  awarded  under 
Subpart  E  of  this  part. 

(e)  Delegation  of  program  operations. 
A  delegation  of  program  operations  to  a 
delegate  agency  shall  require  specific 
prior  approval  by  the  responsible  HEW 
official.  Such  delegation  shall  be  formal- 
ized by  written  agreement  and  shall  be 
on  file  in  the  office  of  the  grantee.  "Hie 
agreement  shall  specify  the  activities  to 
be  performed  by  the  delegate  agency,  the 
time  schedule,  the  policies  and  iHt>ce- 
dures  to  be  followed,  the  dollar  limita- 
tions, and  the  costs  allowed.  A  budget  for 
each  delegate  agency  shall  be  submitted 
as  part  of  the  grantee's  application. 

§  1336.55      Reporting  requirements. 

The  grantee  shall  submit  reports  in 
such  form  and  containing  such  informa- 
tlMi  as  prescribed  by  the  Secretary  and 
shall  keep  such  records  and  afford  such 
access  thereto  as  the  Secretary  may  find 
necessary  to  assure  the  correctness  and 
verification  of  such  reports. 

§  1336.56     Grantee  procurements. 

The  provisions  of  Chapter  1-46,  Use  of 
Small  Businesses  and  Minority-Owned 
Businesses,  of  the  GAM  shall  I4>ply  to  all 
grants  awarded  under  this  part. 

§  1336.57     Property  requirements. 

(a^  The  provisions  of  Part  6,  Inven- 
tions and  Patents  (General) ,  of  this  title 
shall  apply  to  all  grants  awarded  imder 
this  part. 

(b)  The  provisions  of  Part  8.  Inven- 
tions Resulting  from  Researdi  Orants, 
Fellowship  Awards  and  Contracts  fin- 


Research,  of  this  title  shall  applj*  to  all 
grants  and  contracts  awarded  under 
Subpart  E  of  this  part. 

§  1336.58     Allowabilitr  of  costs. 

(a)  The  following  chapters  of  the 
GAM  shall  apply  to  all  grants  awarded 
imder  this  part. 

(1)  Chapter  1-44,  Alteration  and  Ren- 
ovation of  Facilities  with  DHEW  Grant 
Funds  Appropriated  for  Other  Than 
Construction; 

(2)  Chapter  6-10,  Charges  for  Leased 
FaciUtles  and  Equipment; 

(3)  Chapter  6-60,  Charges  for  Facili- 
ties Purchased  or  Constructed  by  State 
and  Local  Governments; 

(4)  Chapter  6-100,  Establishment  of 
Indirect  Cost  Rates; 

(5)  Chapter  6-110,  Use  of  Special  In- 
direct Cost  Rates; 

(6)  Chapter  6-120.  Treatment  of  Costs 
of  Services  Provided  by  Affiliated  Orga- 
nizations ; 

(7)  Chapter  6-150,  Reimbursement  of 
Indirect  Costs ;  and 

(87  Chapter  6-160,  Reimbursement  of 
Indirect  Costs  on  Training  Grants. 

(b)  The  provisions  of  Part  75,  In- 
formal Grant  Appeals  Procedures  (in- 
direct costs),  of  this  title  shall  apply  to 
all  grants  awarded  under  this  part 

(c)  Grantees  may  appeal  the  following 
adverse  decisions  by  the  responsible  HEW 
official  in  accordance  with  Part  16,  De- 
partment Grants  Appeals  Process,  of  this 
title: 

(1)  A  determination  that  an  expendi- 
ture not  allowable  under  the  grant  hfis 
been  charged  to  the  grant,  or  that  the 
grantee  h£is  otherwise  failed  to  discharge 
its  obligation  for  grant  funds; 

(2)  A  disapproval  of  a  grantee's  writ- 
ten request  for  permission  to  incur  an 
expenditure  during  the  term  of  the 
grant:  and 

(3)  A  determination  that  a  grant  Is 
void;  and 

(4)  Determinations  with  respect  to  in- 
direct costs  and  certain  other  rates  as 
specified  in  §  16.5(a)  (5)  of  this  title. 

§  1336.59     Grant     closcout,     suspension, 
and  termination. 

Appeals,  notice  and  hearing.  Giantees 
that  have  been  suspended  or  terminated, 
or  whose  applications  for  refunding  have 
been  denied,  may  appeal  such  decisions 
in  accordance  with  tiie  provisions  of  Part 
1303,  Subparts  A.  C,  and  D,  of  this  title 
except  that  for  purposes  of  this  part: 

(a)  The  authority  "88  Stat.  2304,  (42 
U.S.C.  2928h)"  is  eliminated  and  "88 
Stat.  2324.  (45  U.S.C.  2991h) "  is  substi- 
tuted therefor; 

(b)  The  citation  "Section  519  of  the 
Headstart-Follow  Through  Act"  is  elim- 
inated and  "Section  809  of  the  Native 
American  Programs  Act"  is  substituted 
therefor; 

(c)  The  reference  to  "*  •  *  appeals  by 
current  and  prospective  delegate  agen- 
cies from  specified  adverse  action  by 
grantees  •  •  '"in  §  1303.1-1  is  inappli- 
cable; 

(d)  The  term  "OCD"  Is  eliminated  and 
the  term  "ONAP"  Is  substituted  there- 
for; 


'61  The  term  "Director"  means  the 
Director  of  the  Office  of  Native  American 
Programs ; 

<f I  The  term  "Headstart  Program'  is 
eUmlnated  and  the  term  "Native  Ameri- 
can Program"  is  substituted  tiierefor; 

<g^  The  terms  "current  delegrate 
agency",  "prospective  delegate  agency", 
"program  account",  and  "substantial  re- 
jection" are  eliminated; 

<h»  The  term  "Headstart-Follow 
Through  Act"  is  eliminated  and  the  term 
"•Native  American  Programs  Act"  shall 
be  substituted  therefor; 

(i)  The  phrase  "in  accordance  with 
Part  1302  of  this  Chapter"  in  §§  1303.3-1 
and  1303.4-1  is  eliminated;  and 

(J)  The  term  "grantee"  means  the  re- 
cipient of  financial  assistance  from 
ONAP  under  the  Act  and  this  part. 

Subpart  H — Indian  Preference  Provisions 

§  1336.60     Indian  preference. 

(a)  As  i»x>vided  in  section  7(b>  of  Pub. 
L.  93-638,  the  Indian  Sdf -Determination 
and  Education  Assistance  Act.  any  con- 
tract, subcontract,  grant,  or  subgrant 
pursuant  to  the  Native  American  Pro- 
grams Act  of  1974  whidi  is  tor  the  bene- 
fit ot  Indians  shall  require  that  to  the 
greatest  extent  feasible: 

(1)  Prefa-^ices  and  oi^x>rtuniUes  for 
training  and  employment  in  connection 
with  the  administration  qf  such  con- 
tracts or  grants  shall  be  given  to  Indians ; 
and 

(2>  Preference  in  the  award  of  sub- 
contracts and  subgrants  in  connection 
with  the  administration  of  such  contracts 
or  grants  shall  be  given  to  Indian  or- 
ganizations and  to  Indian-owned  eco- 
nomic enterprises  as  defined  in  Section  3 
of  the  Indian  Financing  Act  of  1974  (88 
Stat.  77). 

(b)  Preference  in  the  award  of  con- 
tracts for  the  benefit  of  Indians  shall  be 
given  by  ONAP  to  Indian  organizations 
and  to  Indian-owned  economic  enter- 
prises. 

Note — It  is  hereby  certified  that  thU  pro- 
poe&l  has  been  screened  pursuant  to  Execu- 
tive Order  No.  1182 1  and  does  not  require  »a 
Inflation  Impact  Evaluation. 

Effective  date.  These  regulations  for 
the  Native  American  Programs  Act,  Title 
vm  of  the  Headstart,  Economic  Oppor- 
tunity, and  Community  Partnership  Act 
of  1974,  Pub.  L.  93-644,  represent,  in  the 
main,  current  ONAP  operating  policy. 
Therefore,  they  will  be  effective  on  Jan- 
uary 19,  1977,  except  that  current 
grantees  will  have  90  days  to  comply 
with  the  confiict  of  interest  and  nepotism 
provisions. 

(Catalogue  of  Federal  Domestic  Ass^.staucc — 
13.612 — Native  American  Programs.) 

Dated :  December  22.  1976. 

Stanley  B.  Thomas,  Jr., 
Assistant  Secretary 
for  Human  Development. 

Approved:  January  12.  1977. 

DAvro  Mathews. 
Secretary. 

(PR  Doc.77-1691  Piled  1-18-77:8:45  am] 
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DEPARTMENT  OF   HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 

[45CFRPartl53] 

NONCOMMERCIAL  EDUCATIONAL 
BROADCASTING  FACILITIES  PROGRAM 

Communications  Act  of  1934;  Proposed 
Implementation  of  1976  Amendments 

Pursuant  to  the  authority  contanied 
In  Part  rv  of  Title  m  of  the  Communi- 
cations Act  of  1934,  as  amended,  47  U.S.C. 
390  et  seq.,  the  Commissioner  of  Edu- 
cation, with  the  approval  of  the  Secre- 
tary of  Health.  Education,  and  Welfare, 
proposes  to  amend  Part  153  of  Title  45 
of  the  Code  of  Federal  Regulations  <1) 
to  Implement  revisions  of  the  statute  en- 
acted by  the  Educational  Broadcasting 
Facilities  and  Telecommunications  Dem- 
onstraUon  Act  of  1976  (Pub.  L.  94-309) 
and  (2)  to  make  other  changes  in  the 
program  regulation.  The  provisions  of 
Section  392  A  of  the  statute,  as  enacted 
by  Section  8  of  the  1976  Act,  authoriz- 
ing telecommunications  demonstration 
grants  are  being  Implemented  through 
TCgulatlon  in  Part  63  of  TlUe  45  of  the 
Code  of  Federal  Regulations.  A  separate 
Kotloe  of  Proposed  Rulemaking  pertain- 
ing to  these  grants  is  being  published  in 
the  Fedkiul  Recister. 

The  preponderance  of  provisions  in 
this  proposed  regulation  is  unchanged 
from  the  existing  regulation.  The  whole 
regulation  has  been  published  in  pro- 
posed form  so  that  the  proposed  regula- 
tion will  be  more  imderstandable  to  the 
public  and  to  permit  comments  on  all 
aspects  of  the  program  regulation. 

1.  Program,  Purpose.  The  Educational 
Broadcasting  Facilities  Program  assists, 
through  matching  grants,  in  the  devel- 
opment of  public  broadcast  facilities  for 
noncommercial  educational  radio  and 
television  broadcasting  stations  capable 
^f  serving  local.  State,  and  national 
needs.  Grants  are  made  on  a  competitive 
basis  to  eligible  applicants  for  the  ac- 
quisition of  transmission  and  other  au- 
thorized ^paratus  necessary  for  Initial 
activation  and/or  the  upgrading  of  exist- 
ing noncommercial  broadcast  stations 
serving  the  educational,  cultural,  and  In- 
fonnatlonal  needs  of  citizens.  Authorized 
funds  may  not  be  used  for  land  acquisi- 
tion, the  construction  or  repair  of  struc- 
tures housing  apparatus,  or  for  broad- 
cast station  operation.  The  Federal  Gov- 
ernment maintains  a  10-year  interest  in 
the  continued  noncommercial  use  of  fa- 
cilities fimded  under  this  program. 

2.  1976  Amendments.  The  1976  amend- 
.ments  to  the  Commimications  Act  of  1934 
made  the  following  changes  affecting  the 
Educational  Broadcasting  Facilities  Pro- 
gram: 

(a)  An  expansion  of  the  diglble  ap- 
plicant categories  to  include  private, 
nonprofit  colleges,  or  universities-  and 
other  educational  or  cultiu-al  institutions 
•iBUated  with  an  eligible  cfdlege  or  uni- 
versity. This  change  is  reflected  In 
If  163.3(b)  and  153  4  of  the  proposed 
regulation; 

(b)  A  revision  of  the  grant  criteria  to 
recognize  and  reflect  the  disparity  in  the 
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Ul'.Vi  lopment  of  public  radio  anci  televi- 
sion station  facilities.  Tlii.s  change  is  re« 
fleeted  in  Appendix  B  of  the  proposed 
1  emulation ; 

[  'O  A  redefinition  of  the  term  "con« 
struction"  a.s  used  to  identify  eligible  fa- 
cilitie.s  for  which  grant  funds  may  be 
used  to  include  particular  "reception" 
apparatus  necessary  for  television  ot 
radio  broadcasting.  Tills  change  i.s  re- 
flected In  §  153. 3'b)  of  the  piojjosed  reg- 
ulation; and 

<d)  Provision  for  grants  witliout  a 
matching  requirement  to  prior  grantees 
under  the  statute  where  necessary  to 
acquire  logging  recorders  to  comply  with 
Section  399(b)(1)  of  the  Communica- 
tions Act  of  1934,  as  amended.  This 
change  is  reflected  in  §  153,23  of  the 
proposed  regulation. 

3.  Other  Proposed  Changes.  Other 
change.s,  not  required  by  the  amend- 
ments, have  been  included  in  the  pro« 
posed  regulation.  For  example,  the  sev- 
eral references  to  "transmission  appa- 
ratus" have  been  revised  to  read  "eli- 
gible apparatus"  or  "transmission  and 
reception  apparatus;"  in  other  sections, 
the  wording  has  been  revised  for  pur- 
poses of  clarification. 

Provisions  In  existing  S§  153.13(a)  and 
153.22(d)  providing  for  a  petition  for 
reconsideration  of  an  application  which 
has  been  denied  approval  for  fimdlng 
and  therefore  deferred  for  considera- 
tion until  the  next  fiscal  year  have  been 
deleted.  Whether  an  eligible  application 
is  granted  or  deferred  is  based  upon  the 
collective  evaluations  of  outside  fielfl 
readers,  outside  expert  advisors,  ratings 
of  program  ofBcers,  «nd  a  consensus  at 
the  Educational  Broadcasting  Facilities 
Program  staff.  This  involves  a  competi- 
tive decision  which  may  not  lend  itself 
to  a  petition  for  reconsideration.  On 
the  other  hand,  the  petition  for  recon- 
sideration is  retained  for  decisions  on 
acceptance  for  filing. 

Other  proposed  changes  include  modi- 
fications to  the  evaluation  criteria  in 
§  153.12,  including  the  addition  of  a  cr^ 
terion  on  performance  under  any  prior 
grant,  changes  in  the  list  of  eligible 
equipment  items  in  Appendix  A,  and 
clarification  of  the  non-Federal  match- 
ing requirement  in  §  153.14(bK 

4.  Proposed  Incorporation  of  Elec- 
tronic Indtistries  Association  Standardt. 
Appendix  A-II  proposes  to  continue  in 
effect  the  following  standards  and  spec- 
ifications of  the  Electronic  Industries 
Association: 

(a)  Electronic  Industries  As.sociati<Hi 
Standard  RS-222-B  (December,  1972), 
"Structural  Standards  for  Steel  Antenna 
Towers  and  Supporting  Structures;" 

(b)  Electronic  Industries  Association 
Standard  RS-170  (November,  1970), 
"Eaectrical  Performance  Standards^ 
Monochrome  Television  Studio  Facili- 
ties;" and 

(c)  Electronic  Industries  AssoclatioD 
Standard  RS-240  (AprU  1961).  "Elec- 
trical Performance  Standards  for  Tele- 
vision Broadcast  Transmitters." 

These  provisions  were  approved  for  In- 
corporatlGn  by  reference  by  the  Director 
of  the  Federal  Register  March  7.  1975 


and  were  -  incorporated  by  reference  in 
the  program  regulation  published  March 
10,1975  (40  F.R.  11240). 

In  addition  to  these  standards  pre- 
vioasly  incorporated  by  reference.  Ap- 
pendix A-n  proposes  to  incorporate: 

(a)  Electronic  Industries  Asscxiiation 
Standard  RS-^11  (August  1973),  "Elec- 
trical and  Mechanical  Characteristics  of 
Antennas  for  Satellite  Earth  Stations"; 
and 

ib>  Electronic  Industries  Association 
Standard  RS-195A  (November  1966). 
"Electrical  and  Mechanical  Character- 
istics for  Microwave  Relay  System  An- 
tennas and  Passive  Reflectors." 

All  of  these  standards  would  serve  as 
benchmarks  for  determining  the  extent 
to  which  the  various  items  of  transmis- 
sion apparatus  proposed  for  a  project 
are  necessary  to,  and  capable  of,  achiev- 
ing the  objectives  of  the  project,  a  cri- 
terion for  evaluation  of  applications  set 
forth  in  proposed  !  153.12(b)  (6). 

The  materials  proposed  for  incorpora- 
tion, which  are  published  by  the  Elec- 
tronic Industries  Association,  an  asso- 
ciation of  the  manufacturers  of  elec- 
tronic equipment,  are  widely  recognized 
and  utilized  within  the  electronics~~ln- 
dustry  as  the  appropriate  standards  and 
specifications  for  electronic  equipment. 
Copies  of  these  standards  may  be  ob- 
tained from  the  Director,  Educational 
Broadcasting  Facilities  Program,  U.S. 
OCQce  of  Education,  400  Maryland  Av- 
enue, S.W.,  Washington,  D.C.  20202  or 
from  the  Electronic  Industries  Associa- 
tion, Engineering  Department,  2001  Eye 
Street,  N.W.,  Washington,  D.C.  20006. 

5.  Advance  Comments  on  Restrictiiig 
Commercial  Use  of  Programs.  The  pub- 
lic is  invited  to  provide  comments  and 
suggestions  not  only  on  the  specific  pro- 
visions contained  in  the  proposed  regula- 
tion, but  also  on  the  issue  of  what  reg- 
ulation is  needed,  if  any,  on  the  question 
of  the  use  for  other  than  noncommercial 
educattional  broadcasting  purposes  of 
programming  developed  with  Federally 
funded  equipment. 

The  Communications  Act  of  1934,  as 
amended,  and  the  program  regulation 
provide  that  further  facilities  assisted 
under  the  program  must  be  used  only  for 
noncommercial  educational  purposes 
However,  neither  the  statute  nor  the 
existing  regulation  clarifies  tlie  scope  of 
this  limitation,  with  specific  regard  to 
secondary  use  of  programming  produced 
with  funded  facilities.  The  proposed  reg- 
ulation also  does  not  squarely  address 
this  issue.  Given  the  large  implications 
and  sensitivity  of  this  area,  giildance  in 
sought  from  the  public  at  this  time  as  to 
whether  regulation  is  needed  and,  if  so 
what  It  should  be.  Based  on  this  guid- 
ance, the  OflBce  of  Education  will  con- 
sider whether  a  subsequent  proposed  reg- 
ulation should  be  Issued  relating  to  tlii? 
problem. 

Examples  of  issues  which  are  being 
raised  by  grantees  include  whether  pro- 
gram-funded equipment  may  be  used  to 
make  a  training  videb-tape  recording  at 
the  standard  charge  rate  for  a  commer- 
cial organization;  whether  tapes  of  l<x;a) 
programming  developed  with  program - 
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funded  equipment  may  be  made  avail- 
able for  delayed  commercial  broadcast 
in  return  for  an  undervirriting  by  the 
commercial  station  of  the  production 
costs;  and  whether  tapes  of  local  pro- 
gramming, e.g.  (athletic  events)  devel- 
oped with  program-funded  equipment 
may  be  provided  to  a  nonprofit  organi- 
zation, e.g.  ("booster  club")  to  be  used  in 
conjunction  with  the  promotional  ac- 
tivities of  the  latter  organization. 

The  primary  issue  appears  to  relate  to 
secondary,  delayed  broadcast  or  closed 
cii'cuit  uses  by  commercial  operations  of 
programming  initially  developed  for  a 
noncommercial  broadcast  use  with  Fed- 
erally funded  equipment. 

Public  comments  and  suggestions  are 
invited  on  the  following  and  any  other 
pertinent  issues: 

'a)  Should  limits  on  these  uses  be 
set  forth  in  the  regulation? 

(b)  If  so,  should  the  primary  or  initial 
use  of  the  programming  developed  with 
funded  facilities  be  distinguished  from 
a  secondary  or  delayed  use  of  the  pro- 
gram? If  so,  how  should  these  uses  be 
distinguished? 

(c)  With  respect  to  any  regulation 
concerning  commercial  use  of  programs 
developed  with  funded  equipment,  how 
should  "commercial  use"  be  defined? 

(d)  If  explicit  limits  are  established 
in  the  regulation,  what  sanctions,  if  any, 
should  be  established  to  govern  viola- 
tions? How  should  the  sanctions,  if 
any,  be  enforced? 

6.  Public  Input.  Discussions  relative 
to  the  proposed  changes  in  these  regu- 
lations have  been  conducted  with  offi- 
cials in  the  public  broadcasting  systems, 
eligible  applicants, '  and  constituent 
agencies  interested  in  the  development 
of  telecommunications  facilities  for  the 
distribution  of  health,  education,  and 
other  public  or  social  service  informa- 
tion. 

Interested  persons  are  invited  to  sub- 
mit written  comments  on  the  proposed 
regulation  and  on  the  Issues  raised 
under  paragraph  5  above  to  Dr.  John  L. 
Cameron,  Chief,  Educational  Broadcast- 
ing Facilities  Program,  Division  of  Edu- 
cational Technology,  U.S.  Office  of  Ed- 
ucation, 400  Maryland  Avenue,  S.W. 
iRoom  3122 A,  ROB  No.  3).  Washing- 
ton. D.C.  20202. 

All  comments  must  be  received  on  or 
before  March  7.  1977.  These  comments 
will  be  available  for  public  inspection 
in  the  above  office  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Monday 
throuEch  Friday  of  each  week. 

Due  to  timing  constraints  to  imple- 
ment the  statutory  changes,  no  public 
hearings  are  planned  on  this  proposed 
regulation.  However,  one  or  more  public 
hearings  may  be  schediiled  prior  to  the 
submission  of  a  subsequent  regulation  on 
the  issues  raised  under  paragraph  5 
above  once  written  comments  are  re- 
ceived. 

The  Office  of  Education  has  deter- 
mined that  this  document  does  not  con- 
tain a  major  proposal  requiring  prepa- 
ration of  an  Infiationary  Impact  State- 
ment under  Executive  Order  11821  and 
OMB  Circular  A-107. 
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Subpart  A — General 

§  l.">3. 1      ><'i>pc. 

Tills  part  governs  the  provision  of 
grants  by  the"  Commissioner  under  au- 
thority delegated  by  the  Secretary  for 
the  construction  ckf  educational  broad- 
casting faciUties  for  noncommercial  pur- 
poses pursuant  to  the  provisions  of  Part 
IV  of  Title  m  of  the  Communications  Act 
of  1934.  as  amended  (47  U.S.C.  390-395: 
397-399 ' . 

(47  use.  3d4) 

§  l3:).2      Otiifr    jurliiu'iil    rul«'»   and   rcg- 
ululioif. 

•  a'  Assistance  provided  under  this 
part  shall  be  subject  to  appUcable  pro- 
visions contained  in  Subchapter  A  of  this 
Chapter  (General  Provisions  for  Office 
of  Education  programs  relating  to  fiscal, 
administrative,  and  other  matters) .  ex- 


cept to  the  extent  that  such  provisions 
are  inconsistent  with,  or  expressly  made 
inapplicable  by,  the  provisions  in  this 
part. 

(b>  Other  rules  and  regulations  perti- 
nent to  applications  for  the  operation  of 
noncommercial  educational  broadcEisting 
stations  are  contained  in  the  rules  and 
regulations  of  the  Federal  Communica- 
tions Commission,  47  CPR  Part  1  (Prac- 
tice and  Procedure* :  Part  2  (Frequency 
Allocations  and  Radio  Treaty  Matters: 
General  Rules  and  Regulations) :  Part 
17  (Construction,  Marking,  and  Light- 
ing of  Anteima  Structures) :  Part  3,  Sub- 
part E  cTelevision  Broadcasting  Sta- 
tions) ;  Part  73  (Radio  Broadcast  Serv- 
ices) :  and  Part  74  (Experimental  Auxil- 
iary and  Special  Broadcast  and  Other 
Program  Distributional  Ser\ices>. 

(47  U.S.C.  394) 

§  153.3      Drriiiilioiio. 

I  a)  Applicable  definitions  set  forth  in 
5  100.1  of  this  chapter  shall  apply  to  the 
regulations  of  this  part,  except  that  defi- 
nitions of  "equiiMnent"  and  "project"  set 
forth  in  §  100.1  of  this  chapter  shall  not 
be  applicable  to  this  part. 

(b)  The  following  terms  shall  have  tlie 
following  meanings  when  used  in  this 
part :  * 

Notwithstanding  the  definition  of  "Ac- 
quisition"' set  forth  In  §  100.1  of  this 
chapter.  "Acquisition"  means  the  as- 
sumption of  ownership  of  apparatus  eli- 
gible for  f imdlng  under  this  part  i  includ- 
ing the  receipt  of  gifts)  and  necessary 
dehverj-. 

"Act"  means  Part  IV  of  Title  III  of  the 
Communications  Act  of  1934.  as  amended 
( 47  U.S.C.  390-395,  397-399) . 

"Affiliated"  means  that  the  education- 
al or  cultural  institution  is: 

(l)(i)  Contractually  associated,  for 
educational  purposes,  with  an  eligible 
college  or  university ;  or 

( ii  t  A  legally  incorporated  consortium 
made  up  in  whole  or  in  part  of  eligible 
colleges  or  universities. 

(2)  Qualified  to  be  a  licensee  of  a  non- 
commercial educational  broadcasting 
station. 

(Senate     Report     Xo      94-813.      Committee 
Amendment  pg.  8) 

"Broadcasting"  means  the  dissemina- 
tion of  standard  AM.  FM.  or  TV  elec- 
tronic energy  through  the  atmosphere 
intended  primarily  for  reception  by  the 
general  public. 

"Closed  circuit"  means  a  system  for 
the  distribution  of  electronic  signal.";  by 
a  means  other  than  broadcasting. 

"College"  and  "university"  mean  an 
educational  institution  in  any  State 
which  ( 1 1  admits  as  regular  students 
only  persons  having  a  certificate  of 
graduation  from  a  school  providing  sec- 
ondary education  or  the  recognized 
equivalent  of  such  a  certificate:  (2>  is 
legally  authorized  within  such  State  to 
provide  a  program  of  education  beyond 
the  secondary  level ;  (3)  provides  an  edu- 
cational program  for  which  it  awards  s 
bachelor's  degree  or  provides  not  les» 
than  a  2-year  program  which  Is  accept- 
able for  full  credit  toward  such  a  degree; 
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and  (4)  Is  accredited  Iv  a  nationally 
recognized  accrediting  agency  or  asso- 
ciation; or,  If  not  so  accredited;  (1)  Is  an 
Institution  with  respect  to  which  the 
CSommlssioner  has  determined  that  there 
is  satisfactory  assurance,  considering  the 
resources  available  to  the  Institution,  the 
period  of  time,  If  any,  during  which  It 
has  operated,  the  effort  It  is  making  to 
meet  accreditation  standards,  and  the 
purpose  for  which  this  determination  Is 
being  made,  that  the  Institution  will  meet 
tbe  accreditation  standards  of  such  an 
agency  or  association  within  a  reason- 
able time:  or  (11)  Is  an  Institution  whose 
credits  are  accepted,  on  transfer,  by  not 
less  than  three  accredited  Institutions,  on 
tke  same  basis  as  If  transferred  from  an 
accredited  Institution. 

"Construction"  means  the  planning 
f»r,  acquisition,  and  installation  of 
transmission  and  reception  apparatus 
(fcicludlng  towers,  microwave  equipment, 
boosters,  translators,  repeaters,  mobile 
equipment,  video  recording  equipment, 
nen-vldeo  recording  equipment,  radio 
subcarrler  receivers,  and  satellite  trans- 
ceivers) necessary  for  television  brosMl- 
castlng  or  radio  broadcasting,  as  the  case 
nosy  be.  Including  apparatus  which  must 
be  used  primarily  for  open  broadcast 
purposes,  but  which  may  incidentally  be 
vatA  for  producing  and/or  transmitting 
closed  circuit  television  or  radio  pro- 
grams for  public  or  private  nonprofit 
agencies.  However,  the  term  does  not 
Include  the  construction  mr  repair  of 
structures  to  house  this  apparatus. 

"Corporation"  means  the  Corpoi-ation 
for  Public  Broadcasting  established  pur- 
suant to  Subpart  B  of  the  Act  ^47  TJ.S.C. 
396). 

"Educational  broadcasting"  means 
broadcasting  of  educational,  ccxnmunlty 
service,  and  cultural  programs  of  benefit 
to. the  area  or  community  served  by  such 
broadcasting. 

"FaelUtles"  means  transmission  and 
reception  apparatus  as  defined  In  this 
section. 

"Fair-market  value"  means  the  price 
determined  by  a  seller  who  Is  willing  to 
sen,  and  a  buyer  who  Is  willing  t^  buy, 
wbere  both  parties  are  freely  neg^otlat- 
Ing  In  good  faith.  Criteria  used  to  estab- 
Usli  fair-market  value  include:  (1)  The 
price  at  which  a  like  item  (model,  age, 
and  condition)  has  changed  hands;  (2) 
In  the  case  of  a  donation,  the  donor's 
purchase  price  or  cost  of  maniifacture, 
less  reasonable  allowance  for  deprecia- 
tion doe  to  use  and  age;  (3)  the  catalog 
.  or  other  established  price  of  a  new  Item 
of  the  same  tjrpe,  less  reasonable  allow- 
ance for  depreciation  due  to  use  and  age; 
or  (4)  appraisal,  satisfactory  to  the 
UEited  States,  made  by  one  or  more 
qualified  Impartial  appraisers. 

"POC"  mesms  the  Federal  Communi- 
cations Commission. 

"Installation"  means  assembling,  af- 
fixing, and  taking  any  other  steps  nec- 
esa&ry  or  required  In  order  to  make 
ready  for  use  transmission  and  recep- 
tloci  apparatus  Included  In  the  project. 

"Interconnection"  means  the  use  of 
mkrowave  equipment,  boosters,  transla- 
tore,    repeaters,    communication    space 


satellites,  or  other  apparatus  or  equip- 
ment for  the  transmission  and  distribu- 
tion of  television  or  radio  programs  to 
noncommercial  educational  broadcasting 
stations. 

"Owned  by  the  applicant"  as  £«)plied 
to  transmission  and  reception  apparatus 
means  that  the  applicant's  interest  in 
such  eligible  apparatus  Is,  at  least,  the 
primary,  equitable,  or  beneficial  Interest, 
including  the  obligation  to  own. 

"Planning"  means  such  engineering, 
legal,  and  other  activities  as  are  provid- 
ed for  in  Appendix  A  to  this  part,  but 
does  not  include  the  preparation  of 
.-tatewide  or  regional  plans,  the  conduct 
of  surveys,  or  the  preparation  and  con- 
duct of  proceedings  or  contests  before 
the  FCC  beyond  the  preparation,  filing, 
and  routine  prosecution  normally  re- 
QBii'ed  for  uncontested  applications. 

"Project"  means  the  plsmning,  acqui- 
silLlon,  and  Installation  of  only  those 
items  of  eligible  apparatus,  hi  accord-' 
ance  with  the  provisions  of  Appendix  A. 
to  this  part,  related  to  one  nonccanmer- 
cial  educational  broadcasting  station 
which  the  Commissioner  determines  to 
be  eligible  for  Federal  financial  assist- 
ance pursuant  to  provisions  of  this  part. 
Where  an  applicant  may  more  cost  ef- 
ficiently operate  two  or  more  television 
or  radio  stations  which  are  intercon- 
nected or  are  served  by  a  common  staff, 
the  project  may  relate  to  more  than 
one  television  station  or  to  more  than 
one  radio  station.  The  project  may  not 
relate  to  a  combination  of  radio  and 
television  stations. 

"Reception  apparatus"  means  control 
room  and  studio  monitors,  radio  subcar< 
rier  receivers  for  stations  with  FCC  ap- 
proved Subsidiary  Cmnmunlcations  Au- 
thority (SCA) .  and  satellite  transceivers 
necessary  for  television  or  radio  broad- 
casting. 

"Regional  plan"  means  an  organized 
design  for  the  dispersion  of  noncommer- 
cld  educational  broadcasting  facilities 
within  a  geograi^ilcal  area  not  otherwise 
sptclflcally  defined  by  either  State  boun- 
daries or  by  the  broadcast  contour* 
of  an  Individual  noncommercial  educa- 
tional broadcast  statkm. 

"Reserved  channel"  means  a  channel 
reserved  by  the  FCC  for  the  exclusive  use 
of  a  noncommercial  educational  broad- 
cast station. 

"Service  area"  means: 
(1)  In  the  case  of  television,  that  area 
Included  within  the  station's  predicted 
Grade  B  contour. 

42)  In  the  cast  of  AM  radio  broadcast- 
ing, that  area  Included  within  the  sta- 
tkxi's  predicted  500  mlcrovcdt  contour, 
and 

«3>  In  the  case  of  FM  radio  broadcast- 
ing, that  area  Included  within  the  sta- 
tion's predicted  1  millivolt  contour. 

"Situated  in  any  State"  means,  with 
respect  to  a  noncommercial  educational 
broadcast  station  and  all  transmission 
and  reception  apparatus  resulting  from  a 
project  associated  with  such  station,  sit- 
uated (Irrespective  of  physical  location) 
In  the  State  In  which  the  channel  oc- 
cupied or  applied  for  is  assigned  by  the 
POC.  unless  the  (Tommissioner,  in  light 


of  all  the  pertinent  facts  and  clrcum- 
stances  of  a  particular  case,  specifically 
determines  otherwise. 

"State"  means  each  of  the  50  States, 
the  District  of  Colimibla,  tbe  Common- 
wealth of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  AmericEui  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

"State  educational  television  agency" 
and  "State  educational  radio  agency- 
mean,  with  respect  to  television  broad- 
casting and  radio  broadcasting,  respec- 
tively: 

1 1 )  A  board  or  commission  established 
by  State  law  for  the  purpose  of  promot- 
ing such  broadcasting  within  a  State; 

(2)  A  board  or  commission  appointed 
by  the  Governor  of  a  State  for  such  pur- 
pose If  such  appointment  is  not  incon- 
sistent v?lth  State  law;  or 

(3)  A  State  officer  or  agency  responsi- 
ble for  the  supervision  of  public  elemen- 
tary or  secondary  education  or  public 
higher  education  within  the  State  which 
has  been  designated  by  the  Governor  to 
assume  responsiblUty  for  the  promotion 
of  such  broadcasting.  In  the  case  of  the 
District  of  Columbia,  the  term  "Gov- 
ernor" as  used  In  this  paragraph  means 
the  Mayor  of  the  District  of  Columbia, 
and,  in  the  case  of  the  Trust  Territory  of 
the  Pacific  Islands,  means  the  High  Com- 
missioner. 

"Trananisslon  apparatus"  means  tele- 
communications apparatus  which  is  nec- 
essary for  noncommercial  ediicatlonal 
broadcasting  in  accordance  with  provi- 
sions of  Appendix  A  to  this  part 

(47  U.S.C.  392,  394.  397;   20  U.S.C.  1221) 
Subpart  B — Eligibility  and  Applications 


§  153.4     Eligible  appliranU. 

i^a)  Applications  for  Federal  financial 
assistance  under  this  part  for  an  edu- 
cational television  project  may  be  sub- 
mitted by: 

( 1 )  An  agency  or  ofiBcer  responsible  for 
the  supervision  of  public  elementary  or 
secondary  education  or  public  higher  ed- 
ucation within  a  State,  or  within  a  politi- 
cal subdivision  thereof; 

(2)  A  State  educational  television 
agency: 

(3)  A  public  or  private  nonprofit  col- 
lege or  university  or  other  educational  or 
cultural  Institution  which  Is  affiliated 
with  an  eligible  college  or  university; 

(4)  A  nonprofit  foundation,  corpora- 
tion, or  association  which  is  organized 
primarily  to  engage  in  or  encourage  non- 
commercial educational  television  broad- 
casting and  is  eligible  to  receive  a  license 
from  the  FCC  for  a  noncommercial  edu- 
cational television  broadcasting  station 
pursuant  to  the  rules  and  regulations  of 
the  FCC  in  effect  on  April  12,  1962;  or 

f  5)  A  municipality  which  already  owns 
and  operates  a  facility  used  wily  for  non- 
commercial educational  broadcasting  or 
which  will  own  and  operate  the  facility, 
for  which  assistance  Is  requested,  only 
for  noncommercial  educational  broad- 
casting. 

<  b)  Applications  for  Federal  financial 
assistance  under  this  part  for  an  educa- 
tional radio  project  may  be  submitted  by: 

'  1 )  An  agency  or  officer  responsR>le  tor 
the  supervision  of  public  elementary  or 
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.secondary  education  or  public  higher 
education  within  a  State,  or  within  a 
ijolitical  subdivision  thereof; 

'  2  '   A  State  educational  radio  agency: 

3 1  A  public  or  private  nonprofit  col- 
lege or  university  or  other  educational 
or  cultural  institution  which  is  affiliated 
v.ith  an  eligible  college  or  university: 

'4  A  nonprofit  foundation,  corpora- 
tion, or  association  which  is  organized 
primarily  to  engage  in  or  encourage  non- 
commercial educational  radio  broadcast- 
mg  and  is  eligible  to  receive  a  license 
1  rom  the  FCC,  or  meets  the  requirement-s 
of  paragraph  (a)  (4)  of  this  section  and 
is  organized  primarily  to  engage  in  or 
encourage  such  radio  broadcasting  and  is 
eligible  for  such  a  license  for  such  a  radio 
station:  or 

( 5 1  A  municipaUty  which  already  owns 
and  operates  a  facility  used  only  for  non- 
commercial educational  broadcasting  or 
which  will  own  and  operate  the  facility, 
for  wliich  assistance  is  requested,  only 
for  noncommercial  educational  broad- 
casting. 

1 47  U.S.C.  392ta)a).  394,  397.) 
§   153.5       .Vppliralittn    for    (iiian<-iul    :i>>i«l- 
aiu'<\ 

I  a  >  ( 1 )  An  applicant  eligible  for  grant 
assistance  under  this  part  must  file  an 
application  in  triplicate  with  the  Com- 
missioner as  provided  in  §  100a. 15  of  this 
chapter. 

'2>  To  reactivate  any  deferred  appli- 
cation accepted  for  filing  in  a  previous 
fiscal  year,  the  applicant  must,  on  or 
before  such  cutoff  date  as  may  be  pro- 
vided by  the  Commissioner  pursuant  to 
5  100a. 15  of  this  title,  submit  a  state- 
ment indicating  that  it  wishes  the  appli- 
cation to  be  reconsidered,  and  amend 
its  application. 

i3»  Any  application  or  amendment 
thereto  shall  contain  d)  a  current  pro- 
ject summary,  (ii)  information  required 
imder  paragraph  (c>  of  this  section,  and 
dii'  such  other  information  relating  to 
noncommercial  broadcasting  activities 
as  may  be  deemed  necessary  by  the  Com- 
missioner pursuant  to  s§  100a. 15; 
100a. 16,  except  paragraph  (b)  thereof; 
100a. 17;  lOOa.18;  and  100a. 19  of  thus 
chapter. 

<4 1  On  proposed  projects  for  which  an 
assessment  of  environmental  impact  is 
required  under  §  lOOa.185,  applications 
submitted  under  Subpart  A  of  the  Act 
must  include  a  copy  of  the  environ- 
mental impact  statement  which  is  pro- 
vided to  the  FCC  as  required  of  all  broad- 
cast applications  for  construction  per- 
mits (  S  1.1311  of  the  FCC  Rules  and  Reg- 
ulations! ;  and 

'  5  >  The  applicant  may  submit  amend- 
ments or  additional  information  relevant 
to  its  application. 

ib>  Radio  and  television  applications 
must  be  submitted  separately. 

I  47  use.  394.1 

<c>  E.xcept  as  provided  in  §  153.23  for 
audio  logging  recorder  appUcations,  no 
project  win  be  approved  unless  the  ap- 
plicant has  provided  in  the  j«>pllcatlon 
information  to  establish,  to  the  Commis- 
sioner's satisfaction,  that: 


(1>  u>  The  applicant  meets  tlie  re- 
quirements of  eligibility  set  forth  in 
?  153.4; 

(ii>  The  applicant's  organic  or  corpo- 
rate powers  include  the  authority  to 
construct  and  operate  noncommercial 
educa,tional  broadcast  facilities,  and  to 
receive  Federal  funds  for  sacli  construe-  ■ 
tion. 

'2  I  In  tiie  case  of  a  nonprofit  founda- 
tion, corporation  or  association  eligible 
under  ?  153.4  <a'  i4»  or  <b>  <4i.  tiie  ap- 
plicant is  so  organized  as  to  be  reason- 
ably representative  of  the  educational- 
cultural,  and  civic  groups  in  the 
community  to  be  served,  and  free  from 
such  control  by  a  single  private  entity 
'either  through  membership  on  its  board 
of  directors,  source  of  funds,  or  other- 
wise' as  would  prevent  or  restrict  it  from 
serving  overall  community  needs  or  inter- 
ests: 

'3'  The  transmission  and  reception 
apparatus  to  be  acquired  and  installed 
under  the  prelect  will  be  owned  by  the 
applicant: 

1 4  >  The  operation  of  the  noncommer- 
cial educational  broadcast  facilities  will 
be  under  the  control  of  the  applicant  or 
an  agency  or  institution  qualified  under 
5  153.4  to  be  an  applicant  during  the  10 
year  period  of  Federal  interest : 

i5i  Sufficient  funds  will  be  available 
when  needed: 

<i>  To  meet  the  non-Federal  share  of 
tiie  cost  of  the  project; 

liii  To  acquire  all  land  and  to  con- 
struct and  install  all  facihties,  structures, 
and  equipment,  in  addition  to  the  eligible 
apparatus  included  in  the  project,  neces- 
sary to  place  the  proposed  noncommer- 
cial educational  broadcast  facilities  in 
operation:  and 

liiii  To  operate  and  maintain  the 
noncommercial  educational  broadcast 
facilities  at  a  level  which  v.  ill  provide 
adequate  program  services  to  the  com- 
munity on  a  scale  consistent  with  the 
intent  of  the  .^ct  and  the  proposed 
project: 

'6'  All  non-Federal  financial  sources 
available  for  the  project  have  been  taken 
into  account,  and  the  non-Federal  share 
stated  by  the  applicant  as  being  avail- 
able for  use  in  the  project  is  the  maxi- 
mum contribution  available  from  such 
sources; 

( 7 '  The  applicant  holds  appropriate 
title  or  lease  to  the  site  or  sites  on  which 
apparatus  proposed  in  the  project  will  be 
operated,  including  the  right  to  con- 
struct, maintain,  operate,  and  remove 
such  apparatus,  sufficient  to  assure  con- 
tinuity of  operation  of  the  station  for  a 
period  of  10  years  followin?  completion 
of  the  project: 

'8'  Tlie  eligible  apparatus  to  be 
acquu'ed  and  itistalled  under  the  project 
will  be  used  primarily  for  educational 
broadcasting  purposes  and  only  Inci- 
dentally for  educational  purposes  by 
means  of  closed  circuit; 

(.9)  There  has  been  comprehensive 
planning  for  educational  broadcasting 
facilities  and  services  in  the  area  the 
applicant  proposes  to  serve,  and  the  ap- 
plicant has  participated  in  such  plan- 
ning: and 


'  10  '  The  applicant  will  make  the  most 
efficient  use  of  the  fVequency  assigned  to 
him  by  the  FCC. 

1 47   use     392    (ai     idi.  and    >e>.  3M  » 
§   I  53.(t      K<  .<!  iiiilliuri/.altuii. 

>&>  .'Vny  FCC  authorization  or  au- 
thorizations required  for  the  project  and 
for  the  operation  of  .the  station  with 
which  the  project  is  to  be  associated 
must  be  in  the  name  of  the  applicant. 

'b'  If  the  project  is  to  be  associated 
V. uh  an  existing  station.  FCC  operating 
authority  for  that  station  must  be  cur- 
rent and  valid. 

ic>  For  any  project  requiring  a  new 
authorbation  or  authorizations  from  the 
FCC.  the  applicant  must  file  with  the 
Commissioner  a  copy  of  each  FCC  ap:  li- 
cation  and  any  amendm.ents  thereto. 

id  I  If  the  applicant  fails  to  file  a  re- 
quired FCC  application  or  applications 
by  any  closing  date  established  pursuar.t 
to  5  100a. 15  of  this  chapter,  or  if  the  FCC 
retm-ns.  dismisses,  or  denies  an  applica- 
tion required  for  the  project  or  any  part 
thereof,  or  for  the  operation  of  the  sta- 
tion with  which  tlie  project  is  associated, 
the  Commissioner  may  return  the  appli- 
cation for  Federal  financial  assist anr-  to 
the  applicant. 

{i~   U.SC     3V<2'ai.    394.    395.1 

i:  l.>3.7      S«T\i«r  to  applirali«ni«. 

•a'  Each  applicant  shall  pronipil.\ 
serve  a  copy  of  his  application,  and  each 
amendment  thereto,  for  Federal  financi:^^! 
assistance  under  this  part  upnn  each  c-r 
the  following: 

1 1 '  The  Secretary.  Federal  Communi- 
cations Commission.  Washington.  DC 
20554;  and 

'2  I  The  Stale  educational  television  cr 
radio  agency,  if  any,  in  the  State  in 
which  the  channel  associated  with  the 
project  is  assigned  by  tlie  FCC.  or.  if  the 
channel  in  question  is  assigned  jointly  to 
communities  in  different  States,  upon 
the  State  educational  television  or  radio 
agency,  if  any.  in  each  of  such  Stale-. 

ibi  Each  appUcant  must  also  give 
written  notice  of  the  filing  of  the  appli- 
caticMi  to  the  State  educational  tele- 
\Tsion  radio  agency,  if  any.  in  any  State, 
any  part  of  which  is  within  the  service 
area  of  the  proposed  broadcast  stati-^n. 

(47  U  PC   392 1  CI.  304  I 

~:    l.5:i.8       .\oc<'pl;iiic-i' tif  appliialioiio. 

I?.'  •Application.';  tendered  for  riiir:; 
with  the  Commissioner  will  be  given  a 
preliminary  examination.  Those  fou!  d  to 
be  complete  and  in  accordance  with  the 
provisions  of  thus  part  will  be  acceptrd 
for  filing.  Applications  wh^h  are  nnt 
complete  or  which  are  determined  to  be 
not  in  accordance  with  the  provisioiT-  L'f 
thus  part  will  not  be  accepted  for  filing 
and  will  be  reiur:^.ed  to  the  ajiplic.  ut : 
Provided.  That  v.itliin  30  days  of  sucli 
return,  the  applicant  may  file  witli  the 
Commissioner  a  petition  pursuant  to 
?  153.22.  Acceptance  of  an  aijplicatifm  for 
filing  will  not  preclude  subsequent  re- 
turn or  disapproval  of  the  application  if 
it  is  foimd  to  be  not  in  accordance  with 
the  provision?  of  this  part,  or  if  the  ap- 
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plicant  fails  to  file  any  additional  in- 
foraiation  or  documents  requested  by  the 
Commissioner. 

(b)  Applications  proposing  projects 
which  require  new  authorization  or  au- 
thorizations from  the  FXX;  will  not  be 
accepted  for  filing  by  the  Commissioner 
until  after  the  FCC  has  accepted  for 
filing  Uie  necessarj-  application  or  appli- 
cations to  the  FCC  for  such  authorization 
or  authorizations. 

"C»  The  acceptance  of  applications  for 
filing,  as  provided  in  paragraph  'a',  is 
a  procedure  designed  for  making  pre- 
liminary determinations  of  eligibility  and 
for  providing  an  opportunity  for  public 
comment  on  applications,  as  described  in 
S  1S3.9.  Acceptance  of  an  application  for 
filing  does  not  assure  that  applies  lion  of 
being  funded;  it  merely  qualifie.^;  th:t 
application  to  compete  for  fuudir.y  .vith 
other  applications  accepted  for  r:l:!'g. 

i47  U.S.C    3921.1).  ,194.  3U.5  > 

§  1S3.9      Coiiiiiii-iiIk  uii  appIiraliiHi^. 

I  a)  Tile  Commissioner  will  publK->h 
notice  in  the  Federal  Register  of  the 
acceptance  for  filing  of  each  application 
and  of  the  receipt  of  each  amendment 
which  substantially  changes  the  proposed 
progect. 

<b)  Within  30  calendar  days  from  the 
date  on  which  notice  is  published  in  the 
FE>ER.^L  Register  of  the  acceptance  for 
filing  of  an  application  or  an  amendment 
to  an  application  any  State  educational 
television  and,  or  radio  agency  and  any 
other  intefested  person  may  file  com- 
ments with  the  Commissioner  supporting 
or  opposing  the  application  or  amend - 
moit,  setting  forth  the  grounds  for  sup- 
port or  opposition,  accompanied  by  a 
certification  that  a  copy  of  the  comments 
has  been  mailed  to  the  applicant. 

ic)  Within  15  calendar  days  from  the 
last  day  for  filing  such  comments,  the 
applicant  may  file  a  reply  to  any  com- 
ments opposing  its  application  or  an 
amendment  thereof. 

td)  The  time  periods  referred  to  in 
paragraphs  (b)  and  ic>  of  this  section 
ii»y  be  extended  by  the  Commissioner 
if  good  cause  is  shown. 

'  («  U.S.C.  394.) 

§  133.10      PriM-fN.oiiijK  itf  upplit-aiitMi". 

"With  respect  to  applications  accepted 
for  filing  pursuant  to  5  153.8,  the  Com- 
missioner may  at  any  time  establish 
limitations  on  the  maximum  amount  of 
Federal  grants  which  may  be  approved 
for  projects  situated  in  each  of  the  sev- 
eral States  in  order  to  comply  with  the 
limitation  in  the  Act  on  grants  for  any 
Slate  to  8';.  per  centum  of  the  appro- 
priation for  any  fiscal  year  or  if  in  the 
C3ommissioners  judgment  such  an  action 
would  assist  in  promoting  equitable  dis- 
tribution of  such  Federal  grants  through- 
out the  several  States. 
(47US.C  392  (b)  and  ldK394.) 

§153.11       ruordi  nation     hiiIi     inl<-r<">U-(l 
iiK<'ii<'>*'>  unci  orpin i/.utionH. 

In  acting  on  applications  and  carrying 
out  other  responsibilities  under  the  Act 
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and  this  part,  the  Commissioner  may 
consult  with : 

'»)  The  FCC  with  respect  to  functions 
which  are  of  Interest  to  or  affect  func- 
tions of  the  FCC; 

( b )  The  Corporation  for  Public  Broad- 
casting with  respect  to  functions  which 
are  of  interest  to  or  affect  the  functions 
of  the  Corporation;  and 

<(;)  Other  agencies,  organizations,  and 
institutions  administering  program* 
which  may  be  coordinated  effectively 
witb  Federal  assistance  provided  under 
thi.s  part.* 

(47  I'.SC   39i.  395.) 

%   i.k!^l2      <  .rili-ria    for    i'\  alnaliiui    of    up- 
':  |>lii';!li(!n'>. 

•  i'  The  Commissioner  may  set  a.'-ide 
a  portion  of  funds  appropriated  to  carry 
out  thi.s  part  for  projects  to  acquire  audio 
loggins  recorders  under  §  153.23.  Appli- 
cations which  request  assistance  only  to 
acquire  and  install  an  audio  logging  re- 
rorder  will  be  governed  by  5  153.23  and 
v.ill  not  be  subject  to  criteria  in  this  sec- 
tioit. 

■b>  In  order  to  achieve  the  objectives 
of  f392(di  of  the  Act,  the  Commissioner, 
in  determining  whether  to  approve  an 
application  for  a  Federal  grant  in  whole 
or  in  part  and  the  amount  of  such  grant, 
or  whether  to  defer  action  on  such  an 
application,  will  consider,  in  addition  to 
criteria  set  forth  in  5  100a. 26'b)  of  thie 
viijpter.  excepting  par.igraphs  <2>.  '6>. 
and  i8i  of  ;:  100a.26ib»  of  thid  chapter, 
xht  following  factors: 

•  1 '  Specific  program  priorities  set 
forth  in  Appendix  B  to  this  part; 

'  2  •  The  extent  to  which  the  applicant 
has  assessed  specific  educational,  infor- 
mitional,  and  cultural  needs  of  the  local 
community.  State,  or  Nation  for  public 
broadcasting  service,  as  well  as  the  need, 
where  applicable,  for  local  outlets  to  pro- 
vide first  or  supplemental  service,  extend 
existing  service,  or  strengthen  production 
and  reproduction  capability; 

•  3 1  The  extent  to  which  station  ob- 
jeetive.s  and  the  proposed  project  re- 
spond to  meeting  the  needs  described 
under  subparagraph  i2); 

i4)  The  extent  to  which  provision  has 
been  made  for  community  participation 
by  the  service  agencies,  educational  and 
cwltural  institutions,  and  organizations 
within  the  service  area  of  the  station,  and 
tlie  extent  to  which  intended  audiences 
are  using  or  will  use  broadcast  services; 

<  5 1  Equitable  geographical  distribution 
of  funds  throughout  the  States; 

'6i  The  extent  to  which  the  various 
items  of  eligible  apparatus  proposed  are 
necessary  to.  and  capable  of,  achieving 
the  objectives  of  the  project  and  are 
making  the  most  efficient  use  of  the  fre- 
quency assignment: 

'7i  The  cost-effectiveness  of  Federal 
fluids  in  relationship  to  objectives  of  the 
project,  and  the  extent  to  which  non- 
Federal  funds  will  be  used  to  meet  the 
tiOtal  cost  of  tlie  project; 

<8i  The  standards  by  which  the  non- 
commercial educational  broadcasting 
station  will  operate,  including  the  num- 
ber of  hours  of  broadcast  proposed,  the 
size  of  the  professional  staff  to  be  em- 


ployed, and  the  adequacy  of  facihties. 
power,  and  program  service; 

(9)  The  adequacy  and  continuity  of 
financial  resources  for  long-term  opera- 
tional support,  which  assure  the  station  s 
continual  service  to  the  communities 
within  the  coverage  area:  and  the  avail- 
ability of  necessary  funds  for  capital  ex- 
penditures; 

1 10 1  The  provisions  of  any  relevant 
statewide  or  regional  noncommercial 
educational  broadcast  plans; 

'111  The  recommendations,  if  any,  of 
the  State  educational  television  or  rarlio 
af;ei!c.v:  and 

'121  Past  performance  by  the  appli- 
cant in  carrying  out  any  prior  grant.?  to 
it  under  this  part  in  accordance  with  the 
applicable  terms  and  conditions,  pro- 
vided That  if  the  Commissioner  decides 
to  deny  an  application  based  upon  this 
criterion,  the  Commissioner  will  do  so 
only  after  providing  the  applicant  with 
notice  and  an  opportunity  to  rebut  the 
basis  for  the  decision. 

I  c  I  Applications  under  this,  part  will 
not  be  approved  by  the  Commissioner  if 
they  request  funding  to: 

1 1 '  Establish  or  improve  a  station  with 
verv  low  transmission  power,  except 
wliere  the  project  is  to  convert  a  low 
transmission  power  station  to  a  high 
transmission  power  station,  or  where  low 
transmission  power  can  be  justified  in 
term?  of  meeting  the  project's  purposes: 

<  2 >  Piovide  program  sei"vices  whicli 
are  limited  in  nature,  scope,  and  houis 
of  broadcast;  or 

131  Acquire  transmission  or  reception 
auparatus  which  is  to  be  used  primarily 
for  student  training  purposes. 

(47    US.C     392    lai.    ic).    (d).   and    le):    394 
397i2).) 

§   l.'>3.I.S        Vi'tiun  on  appliruiions. 

I  a)  After  consideration  of  the  applica- 
tion accepted  for  filing  under  5  153.8,  any 
comments  and  replies  filed  by  interested 
parties,  and  any  other  relevant  informa- 
tion, the  Commissioner  will  take  one  of 
the  following  actions  provided  for  in 
S  100a.27ia)  of  this  chapter:  select  the 
application  for  funding;  return  the  ap- 
plication to  the  applicant;  or  defer  the 
application  for  reconsideration  pui'suant 
to  §  153.5.  provided  that  when  the  Com- 
missioner returns  or  defers  the  applica- 
tion, the  Commissioner  will  notify  the 
applicant  of  the  grounds  and  reasons 
therefor. 

<b)  Upon  the  Commissioner's  approval 
or  deferral.  In  whole  or  in  part,  of  an  ap- 
plication, the  Commissioner  will,  in  ac- 
cordance with  the  provisions  of  5  100a. 27 
(c '  of  this  chapter,  inform: 

1 1 )   The  applicant, 

•  2)  Each  State  educational  television 
or  radio  agency,  if  any,  in  any  State, 
any  part  of  which  lies  within  the  service 
area  of  the  applicant's  broadcast  station, 

i3)   The  FCC,  and 

•  4)   The  Corporation. 

ic>  If  the  Commissioner  awards  a 
grant,  the  grant  award  document  shall 
include  grant  terms  and  conditions  set 
forth  In  Appendix  A  to  Subchapter  A  (tf 
this  Chapter,  excepting  terms  and  con- 
ditions 2.  3<b)  and  (c),  5(e),  10,  11,  14, 
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20(a),  23,  and  24  of  this  Appendix,  and 
whatever  other  provisions  are  reciulred 
by  Federal  law  or  regulations,  or  may  be 
deemed  necessary  or  desirable  for  the 
achievement  of  the  purposes  of  the  pro- 
gram supported  imder  this  part. 

147  U.S.C.  392(c),  394.) 

Subpart  C — Federal  Financial  Participation 
and  Conditions  of  Federal  Grant 

§  153.14      .Amount  of  Federal  grunt. 

<a)  In  accordance  with  J  5  100a.50  and 
100a. 51  of  this  chapter,  and  subject  to 
the  provisions  of  paragraphs  (b>  and  (c» 
of  this  section,  the  Federal  grant  award 
shall  be  an  amount  determined  by  the 
Commissioner  and  set  forth  in  the  grant 
award  document,  which,  except  as  pro- 
vided In  5  153.23,  shall  not  exceed  75  per- 
cent of  the  araoimt  determined  to  be 
the  estimated,  total,  reasonable,  and  nec- 
essary cost  of  the  project.  This  cost  shall 
include  the  following: 

(1)  The  purchase  price  of  transmis- 
sion and  reception  apparatus  (or  fair 
market  value  of  donated  eligible  ap- 
paratus) to  be  acquired  in  the  project  (in 
accordance  with  the  provisions  of  Ap- 
p^idix  A  to  this  part) ;  and 

(2)  Other  costs  related  to  the  plan- 
ning, acquisition,  and  installati<»i  of 
transmission  and  reception  appartus  In 
the  project  (in  accordance  with  provi- 
sions of  Appendix  A  to  this  part) . 

(b)  No  part  of  the  grantee's  matching 
share  of  the  eligible  project  costs  may  be 
met  with  Federal  ftmds  (including  funds 
supplied  by  the  Corporati<m  for  Public 
Broadcasting),  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  specifically  and  expressly 
authorized  by  Federal  statute. 

(c)  Project  costs  shall  not* include  the 
value  of : 

(1)  Eligible  apparatus  owned  by 
the  applicant  prior  to  the  effective  date 
of  acceptance  by  the  Cmnmissioner  for 
filing  of  the  application,  and  services  re- 
lated thereto.  The  effective  date  of  ac- 
ceptance for  filing  shall  be  specified  In 
the  Federal  Register  notice  provided  for 
imder  §  153.9(a)  and  shall  be  no  earlier 
^an  the  date  on  which  the  application 
was  first  received  by  the  Commissioner 
in  substantially  approvable  form; 

(2)  Transmission  and  reception  to  the 
extent  acquired  or  installed  by  donation 
from  the  United  States  or  with  Federal 
funds  provided  from  sources  other  than 
imder  this  part;  and 

(3)  Transmission  and  reception  appa- 
ratus previously  acquired  or  installed 
by  a  person  other  than  the  applicant  by 
donation  from  the  United  States,  or  with 
Federal  funds  pursuant  to  this  part  or 
any  other  provisions  of  law. 

(d)  If  the  actual  costs  incurred  in 
completing  the  project  are  less  than 
the  estimated  costs  which  constituted 
the  basis  for  the  Commissioner's  deter- 
mination of  the  amount  of  the  Federal 
grant  award,  the  amoimt  of  the  final 
grant  shall  be  that  amount  of  the  actual 
total  project  cost  remaining  after  de- 
ducting the  amount  of  local  matching 
funds  used  as  a  basis  for  the  grant  award 
time  of  project  approval  (including  the 


fair-market  yahie  of  gifts.  If  any)  pro- 
vided that  In  DO  case  shall  the  final  Fed- 
eral grant  exceed  the  Federal  grant 
award. 

(e)  Notwithstanding  S  100«..51  of  this 
ch{4>ter,  grant  awards  under  this  part 
will  not  be  revised  by  the  Commissioner 
if  the  effect  of  the  revision  is  to  increase 
the  amoimt  of  the  grant  award. 

147  U.S.C.  392(e),  394:  20  U.S  C.  1221cibMl\, 
1221c(b) (3t ) 

S  153.1.'i      P<i\nirnt  «>f  Fi-deral  (iruiil. 

<  a  I  No  payments  under  any  award 
will  be  made  unless  and  until  the  recip- 
ient complies  with  all  relevant  require- 
ments imposed  by  this  part,  and  until 
confirmation  has  been  received  from  the 
FCC  that  any  necessary  existing  au- 
thorization is  current  and  valid  and  any 
necessary  new  authorization  hs«  been 
granted  and  such  grant  has  become  final. 

ib>  After  the  conditions  indicated  in 
paragraph  (a)  of  this  section  have  been 
satisfied,  and  notwithstanding  §S  100- 
a.60-100a.64  of  this  chapter,  payment 
will  be  made  to  the  grantee  in  such  in- 
stallments consistent  with  construction 
progress,  as  the  Commissioner  may  de- 
termine. The  Commissioner  may  re- 
quire as  a  precondition  to  anj*  such  pay- 
ments such  site  visits  by  representatives 
of  the  Department  as  he  may  de^n  i4>- 
propriate  to  determine  construction 
progress. 

(47  U.S.C.  392(e),  394» 

§  153.16      ConditioiiK  of  Federal  lErant. 

(anD  Federal  grants'under  this  part 
shall  not  be  subject  to  §5  100a.l5€, 
lOOa.159.  lOOa.161,  lOOa.172.  lOOa.173, 
lOOa.260,  lOOa.270.  and  l60a.276  of  this 
chapter. 

•  2)  As  applied  to  grants  under  this 
part,  the  terms  "construction"  and  "fa- 
cilities" used  in  Subpart  K  of  Part  100a 
of  this  chapter  shall  have  the  applicable 
definitions  set  fort^  in  S  153.3. 

<3)  As  applied  to  grants  under  this 
part,  "program  lDe<»ne",  as  the  term  te 
used  in  Subpart  M  of  Part  100a,  of  this 
chapter,  shaH  not  Include  income  to  the 
grantee  generated  by  its  television  or 
radio  programming. 

(b)  Each  Federal  grant  under  this 
part  shall  be  subject  to  the  conditions 
that  the  grantee  shall: 

<  1)  Continue  to  meet  the  requirements 
set  forth  in  §  153.5(c); 

•  2)  Use  the  Federal  grant  funds  for 
the  purposes  for  which  the  Federal  grant 
was  made  and  for  the  item  ot  apparatus 
and  other  expenditure  items  specified  In 
the  apfdicatlmi  for  inclusi<m  in  the  proj- 
ect, except  that  the  grantee  may  sub- 
stitute other  items  where  necessary  or 
desirable  to  carry  out  the  purpose  of  the 
project  as  approved  in  advance  by  the 
Commissioner; 

« 3^  Promptly  complete  the  project  and 
place  the  noncommercial  educational 
broadcast  facilities  into  operation; 

(4)  Maintain,  during  construction  of 
the  project  and  for  10  years  after  com- 
pletion of  the  project,  protection  against 
common  hazards  through  adequate  in- 
surance  coverage   or  other   equivalent 


the  applicant  follows  a  different  policy 
of  protection  with  respect  to  its  other 
property,  the  applicant  may  ext^d  such 
policy  to  transmission  and  reception  ap- 
paratus acquired  and  installed  under  the 
project: 

(5)  Permit  Inspections  by  the  Com- 
missioner or  a  duly  authorized  repre- 
sentative of  the  Commissioner  of  the 
transmission  and  rec^tlon  apptarattis 
acquired  with  Federal  financial  assist- 
ance at  the  time  of  completion  of  the 
project  and  at  any  other  reasonable  time 
within  10  years  after  completion  of  the 
project. 

(47  U.S  C   392id)u).392if).394i 

Subpart  D — Accountability  for  Federal 
Funds 

§  153.17      Retention  of  properly  rword 

'a^  Each  grantee  shall  keep  intact  ar 
accessible  fiscal  records  in  accordance 
with  the  ixovisloDs  of  S  100a  .477  of  this 
chapter,  provided  that  final  dispositon  of 
nonexpendable  personal  property  pur- 
chased under  this  part  for  purposes  of 
S  100a.477(b)  (2)  of  this  chapter  shall 
be  deemed  to  have  occurred  10  years 
after  completion  of  the  project. 

(b)  Ttie  grantee  shall  mark  project 
ai^}aratus  In  a  permanent  manner  in  or- 
der to  assure  easy  and  accurate  id«iti- 
ficatlon  and  rrterence  to  inventory  rec- 
ords. 

(47UB.C.  S92(f),893,  394,  20U.SC    1232ciai 

§  1 53. 1 8     Final  eertifieation. 

Upon  completion  of  the  project,  the 
grantee  shaH: 

(a)  Certify  that  the  noncommercial 
educati(xial  hnaOtasttne  station  has, 
where  required.  FCC  authorization  to 
broadcast  folkntteg  acquisition  and  tn- 
staUatlcm  of  project  equlpmoit;  and 

<f)  Certify  tliat  the  acquisition  and 
installation  of  the  project  equipHnent  has 
been  comi^eted  In  accordance  with  the 
project  as  approved  by  the  Commis- 
sioner. 

(47  ^£.C.  392{t),  394.  20  CSC.  1232C(b)  (3^ : 
20  VS.C.  1221c(l»)(l)) 

§  153.19     Anmutl  status  reports. 

In  addition  to  reports  which  may  be 
required  to  be  filed  under  S  lOOa.406  and 
S  lOOa.433  of  this  chapter,  the  grantee 
must  file  with  the  Commifisloner  during 
the  lO-year  period  commencing  with  the 
date  of  completion  of  a  project,  an  m- 
nual  status  on  or  before  each  April  1  fol- 
lowing completi(m  of  the  project,  certify- 
ing that: 

(a)  The  grantee  continues  to  be  an 
eligible  agency,  officer.  Institution,  foun- 
dation, conxn^tion,  association,  or  mu- 
nicipality described  in  S  153.4; 

(b)  There  has  been  no  change  in  own- 
ership or  use  of  the  project  aiH>aratus 
during  the  r^mrting  period,  or  describ- 
ing any  change  during  such  period; 

'c>  Project  apparatus,  owned  by  the 
grantee  as  of  that  date.  Is  being  used 
for  noncommercial  educational  broad- 
casting purposes:  and 

'd)  The  requirements  of  5  153.16(b) 
-<4 1  continue  to  be  met. 


undertakings,  except  that,  to  the  extent     (47  use.  392(f),  394) 
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§  133.20     Trrminalion. 

In  addition  to  grounds  for  termination 
for  cause  specified  in  §  100a.495<a)  of 
this  chapter,  the  following  circumstances 
shall  constitute  grounds  for  termination 
under  5  lOOa.495  of  this  chapter: 

(a)  Final  action  by  the  FCC  revoking 
a  construction  permit  required  for  a  proj- 
ect, denying  an  application  for  exten- 
sion or  a  required  modification  of  the 
construction  permit,  denying  an  applica- 
tion for  a  construction  permit  to  re- 
place the  required  construction  permit, 
or  denying  an  application  for  a  license 
to  cover  the  construction  permit;  or 

tb>  Forfeiture  of  a  construction  per- 
mit required  for  a  project  for  which  a 
grant  has  been  approved. 

(»7  use.  394.  20  V3.C.  1221c(bi  (l»  ( 

§  133.21       riians'' in  ♦'1>K'1»''«'>  o""  "'*■• 

<a>  Notwithstanding  §5  lOOa.215  "b', 
<c » ,  and  <  d  >  and  lOOa.216  of  this  chapter, 
if  assistance  under  this  part  is  termi- 
nated pursuant  to  §  153.20  or  if  within  10 
years  after  completion  of  any  project 
with  respect  to  which  a  Federal  grant  has 
been  made  pursuant  to  this  part: 

(1)  The  grantee  ceases  to  be  an 
agency,  officer,  institution,  foundation, 
corporation,  association,  or  municipality 
described  in  §  153.4  as  being  eligible  to 
receive  a  Federal  grant;  or 

(2)  Any  of  the  eligible  apparatus  in- 
cluded in  the  project  ceases  to  be  used 
primarily  for  noncommercial  educational 
liroadcasting.  either  permanently  or  for 
an  Indefinite  period  of  time,  or  such  ap- 
paratus is  used  or  disposed  of  for  other 
than  noncommercial  educational  broad- 
cfisting  (other  than  as  a  trade-in  for  ac- 
quisition of  other  eligible  apparatus*, 
tlxen  the  grantee  shall  (except  as  pro- 
vided in  paragraph  (b  of  this  section) 
pay  to  the  United  States  the  amount 
bearing  the  same  ratio  to  the  then  fair- 
market  value  of  such  apparatus,  as  the 
amount  of  the  Federal  participation  bore 
to  the  cost  of  acquisition  or  installation 
of  such'  apparatus. 

i  b)  Where  a  grantee  proposes  to  cease 
using  any  of  the  eligiWe  apparatus  in- 
cluded in  the  project  primarily  for  non- 
commercial educational  broadcasting  (as 
set  forth  in  paragraph  (a)  (2>  of  this 
section) ,  that  grantee  may  file  a  petition 
with  the  Commissioner  requesting  release 
from  the  obligation  to  make  repayment 
to  the  United  States,  and  setting  forth 
with  particularity  the  grounds  and  rea- 
aoDs  for  the  request.  These  petitions  will 
be  granted  by  the  Commissioner  only  for 
good  cause,  and  only  if  the  proposed 
cessation  of  use  for  noncommercial  edu- 
cational broadcasting  has  not  already 
taken  place,  imless  the  petitioner  dem- 
onstrates to  the  satisfaction  of  the  Com- 
nissioner  that  the  cessation  was  due  to 
causes  not  under  the  control  of  the  peti- 
tioner. If  the  Commisslmer  denies  the 
petition,  the  grantee  may  within  30  cal- 
endar days  from  the  date  of  receipt  of 
notice  of  the  denial,  file  a  petition  for 
reconsideration  pursuant  to  §  153.22. 

fc)  In  any  case  where  the  Commis- 
sioner has  reason  to  believe  that  any 
change  In  eligibility  or  use  of  transmis- 


sion and  reception  apparatus  (as  de- 
scribed in  paragraph  (a)  of  this  section) , 
has  already  taken  place,  the  grantee  will 
be  notified  promptly  of  the  groimds  and 
reasons  that  repayment  to  the  United 
States  is  required.  The  grantee  may, 
within  30  calendar  days  from  the  date  of 
receipt  of  this  notification,  file  with  the 
Oommissioner  a  petition  for  reconsidera- 
tion pursuant  to  S  153.22. 

(d)  If  the  Commissioner  determines 
that  the  grantee  is  obligated  to  make  a. 
repayment  to  the  United  States,  the 
Commissioner  will  seek  to  reach  agree- 
ment as  to  the  amount  and  method  of 
repayment.  If  an  agreement  cannot  be 
reached,  the  Conunissioner  will  cause  an 
action  to  be  brought  in  the  U.S.  District 
Court  for  the  district  in  which  the  non- 
commercial educational  broadcasting  fa- 
cilities are  situated  to  determine  the 
amount  of  the  repayment,  and  will  take 
the  necessary  action  to  secure  repay- 
ment. I 

(«7  U.S.C   392if(.  394) 

§  1,)3.22      Pcliiion  for  reroii^idt-ralioii. 

(a)  A  petition  for  reconsideration  as 
provided  in  §§  153.8  and  153.21  must  be 
fUed  with  the  Commissioner  within  30 
calendar  days,  must  state  with  particu- 
larity in  what  respect  the  Commissioner's 
action  is  claimed  to  be  unjust,  imwar- 
ranted,  or  erroneous,  must  specifically 
indicate  the  relief  sought,  and  must  be 
accompanied  by  a  written  statement  on 
the  question  presented.  The  petition  for 
reconsideration  may  be  accompanfed  by 
a  request  for  a  hearing,  in  which  event 
the  petitioner  must  state  with  partic- 
ularity the  grounds  and  reasons  for  a 
hearing.  If  the  Commissioner  designates 
tihe  matter  for  hearing,  the  Commis- 
sioner will  specify  the  questions  in  issue, 
designate  the  hearing  officer,  and  specify 
the  procedures  and  niles  relating  to  the 
conduct  of  the  h^^^^hiS-  If  the  Commis- 
siloner  does  not-  find  that  sufficient 
grounds  and  reasons  exist  for  granting 
ttie  relief  sought  or  for  providing  a  re- 
quested hearing,  the  Commissioner  wiU 
notify  the  petitioner,  giving  reasons  for 
the  refusal. 

(b)  In  the  event  of  a  hearing  the  hear- 
ing officer  shall  make  a  written  report  to 
the  Commissioner  based  upon  the  hear- 
ing and  containing  a  recommended  deci- 
sion on  the  issues.  A  copy  of  the  report 
shall  be  mailed  to  the  petitioner,  and 
the  petitioner  shall  have  15  calendar 
days  from  the  date  of  receipt  (or  such 
additional  time  as  may  be  given  for  good 
cause)  to  file  with  the  Commissioner  » 
written  statement  setting  forth  with 
particularity  alleged  errors  in  the  report 
and  discussing  any  policy  and  legal  is- 
sues presented. 

(c)  If  no  written  statement  is  made 
by  the  petitioner  or  by  a  State  educa- 
tional television  or  radio  agency  on  the 
report  of  the  hearing;  officer  and  if  the 
Commissioner  does  not  decide  to  review 
it,  the  Commissioner  shall  review  the 
administrative  decision  without  further 
proceedings.  If  a  written  statement  is 
made  on  the  report  of  the  hearing  officer 
or  if  the  ComnUssione?  decides  to  review 


it,  the  Commissioner  shall  review  the 
record  of  the  proceedings  and  issue  a 
decision  based  on  it,  setting  forth  the 
grounds  and  reasons. 

(d)  The  Commissioner  will  notify  each 
State  education  television  or  radio 
agency,  if  any,  in  any  State,  any  part  of 
which  Ues  within  the  service  area  of  the 
petitioner's  broadcasting  station,  of  the 
filing  of  a  petition  for  reconsideration 
under  this  section  and  each  agency  will 
be  given  an  opportunity  to  comment 
upon  the  petition. 

le)  Interested  persons  other  than  a 
State  educational  television  or  radio 
agency  referred  to  in  paragraph  (d)  of 
this  section  may  comment  in  writing 
upon  any  petition  for  reconsideration 
filed  under  this  section  and  for  good 
cause  shown,  and  may  be  given  an  oppor- 
tunity to  participate  in  a  hearing  held 
pursuant  to  this  section  to  an  extent 
the  Commissioner  determines  appro- 
priate. 

(47  U.S.C.  3941 

Subpart  E — Audio  Logging  Recorders 
§  133.23      Audio  logging  recorders. 

(a)  The  Commissioner  may  make  a 
grant  to  any  licensee  of  a  noncommercial 
educational  broadcast  station  to  acquire 
no  more  than  one  audio  logging  recorder 
per  station  to  permit  the  licensee  to  com- 
ply with  Section  399(b)  of  the  Act. 

(b)  (1)  An  applicant  may  receive  up  to 
the  full  amoynt  of  the  cost  of  acquiring 
and  installing  each  audio  logging  record- 
er if  the  applicant: 

(i)  Previously  received  financial  assist- 
ance under  Part  IV  of  Title  III  of  the 
Communications  Act  of  1934,  as 
amended,  and 

(ii)  Establishes,  to  the  Commissioner  s 
satisfaction,  that: 

(A)  applicant  has  no  funds  from  non- 
Pederal  sources  available  to  apply  tow- 
ard the  costs  of  acquiring  and  installing 
the  audio  logging  recorder;  and 

(B)  An  audio  logging  recorder  is  not 
already  available  to  the  applicant  and  is 
needed  to  comply  with  Section  399(b) 
of  the  Act. 

(2)  If  the  applicant  does  not  meet  the 
requirements  in  subimragraph  (1),  it 
may  receive  assistance  to  acquire  and  in- 
stall an  audio  logging  recorder  subject  to 
the  non-Federal  matching  requirements 
in  §  153.14. 

(c)  An  application  which  requests  as- 
sistance only  for  one  or  more  audio  log- 
ging recorders  must  meet  the  require- 
ments in  §153.5  (a)  and  (c)  (1),  (2), 
(3),  and  (4)  and  if  it  seeks  assistance 
beyond  the  Federal  75%  matching  share 
in  §  153.14,  must: 

(1)  Provide  information  meeting  the 
requirements  in  paragraph  (b)  (1)  of 
this  Section ;  and 

(2)  Be  a  separate  application  from  any 
other  application  for  a  facilities  grant 
under  this  part. 

(d)  If  funds  are  not  adequate  to  fund 
all  eligible  applications  which  seek  as- 
sistance for  audio  logging  recorders,  such 
application  swill  be  competitively  eval- 
uated on  the  basis  of  the  applicant's  fi- 
nancial need  for  Federal  assistance  and 
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Its  need  for  the  audio  logging  recorder 
to  comply  with  Section  399(b)  of  the 
Act.  The  evalution  criteria  in  §  153.12 
and  the  priorities  in  Appendix  B  will  not 
apply  to  these  applicatfons. 

(e)  Audio  logging  recorders  acquired 
under  this  section  must  meet  all  appli- 
cable Standards  in  Appendix  A. 

(47  VS.C.  392,  394,  397(2)  399  (b) ) 

ApPEIfDIX  A EoXfCKTlOHAl.  RADIO  AND  TELE- 
VISION Traksmission  Afpakattts  and 
Rexated  Costs  List  and  iSnratmt  EQtnp- 
itstn  Pekformamck  Standards 

This  appendix  sets  forth  requirements  and 
standards  related  to  eligible  and  ineligible 
costs  list  for  assistance  under  this  part,  in- 
cluding: 

(a)  List  of  transmission  and  receiving  ap- 
paratus and  related  costs,  including  instal- 
lation, considered  to  be  eligible  for  grant 
participation  and  a  list  of  items  and  costs 
^e^iicti  are  specifloally  ineligible  for  grant 
IMTtlclpatlon.  In  general,  only  items  of  tbe 
transmission  systems  from  fhe  lens  of  the 
camera  or  the  bousing  of  the  microphone  to 
the  radiating  element  of  tbe  antenna  are 
eligible.  Neither  list  is  Intended  to  be  aU- 
Incluslye.  It  is  recognized  that  both  tech- 
nological changes  and/or  specific  cfa^um- 
stances  related  to  individual  applications 
may  warrant  amendments  to  the  lists  or 
consideration  of  specific  Justification  for  the 
ellglbQity  and  inclusion  of  unlisted  items  In 
certain  projects;  and 

(b)  Standards  for  determining  acceptable 
minimum  performance  requirements  which 
will  meet  the  cap^lllty  of  achievement  cri- 
terion contained  In  I  153.12(b)  (6) .  Informa- 
tion Included  in  this  Appendix  Is  applicable 
to  both  radio  and  television  projects. 

I.    EUGIBLZ    AND    INELIGIBLE    PROJECT    COSTS 

(A)  Transmission  Appraratus  Eligible  for 
Federal  Matching  Grants. 

(1)  Antenna  systems : 

(a)  Tower  (guyed  or  self-supporting)  and 
tower  construction  including  test  borings; 

(b)  Antenna  and  erection; 

(c)  Transmission  line  system  or  wave- 
guides; 

(d)  Tower  painting  and  lighting,  includ- 
ing lighting  controls  (new  Instsllatlotis 
only); 

■  (e)   Tower  footings,  guy  anchors,  and  guy 
wires; 

(f)  Oas  pressure  equipment  for  transmis- 
sion Use;  and 

(g)  De-icing  equipment  and  controls. 

(2)  Transm,itter; 

(a)  Transmitter,  Including  modulator. 
power  supply,  one  set  of  spare  tubes,  and 
eubcarrler  generators; 

<b)  IXplexers,  filters,  etc.,  as  required: 

(c)  Crystals,  including  one  set  of  sp&Tes: 

(d)  Dummy  load  and  wattmeter  to  meas- 
ure transmitter  power  output: 

(e)  Transmitter  and  operational  console, 
plctiire  and  calibrated  wave  form  monitors, 
where  necessary; 

(f)  Frequency  and  modulation  monitoring 
apparatus  in  compliance  with  FCC  require- 
ments; 

(g)  Input  items  required.  Including  sta- 
bilizing amplifier; 

(h)  Moointing  racks; 

(1)  Cables  and  hardware  for  Installation; 
and 

(J)  Test  equipment  reqiilred  by  good  en- 
gineering practice. 

(3)  Translators: 

(a)  Apparatus  of  the  type  listed  \uuler 
"Antemia  system"  and.  "Traosmltter"  nec- 
essary for  the  operation  of  translators;  axMl 

(b)  Special  receAver  required  for  supplying 
programs  to  the  translator. 


i4)  Microwave  apparmtu*  Ittudio-trmm^ 
mitter  links,  intereonnectimg  mlerommv€  r*- 
lays,  and  mobile  miermaaoe  vMits)  : 

(a)  TnLOsmitter,  oompimte; 

<b)  Beoeivw,  ooinideCe; 

^c)  Waveguide  or  traimmlaston  line; 

(d)  Oont3-ol  apparatus  ae  required; 

(e)  Antennas  and  -proibecUv*  domes; 

(f )  Antenna  supports  and  mountings-. 

(g)  Reflecters; 

ih)  Waveguide  switches: 

Ii)  Ferrite  isolator  and  circulator; 

{})  Sound  diplMtlng  appctf»tUB; 

[Is.)  Mounting  racks;  and 

(1)  Auxiliary  radio  com  m  \i  n  Icationa  appa- 
ratus to  install,  maintain,  and  operate  the 
total  broadcast  faculty. 

(5)  Recording  and  receiving  apparatus: 

(a)  Broadcast  quality  video  and  audio  tape 
recorders  and  playback  machines  including 
video  cassette  and  audio  cartridge  machines; 

(b)  Time  base  correctors; 

(c)  Time  code  generator,  reader,  synchro- 
nizer assemblies; 

(d)  Recorders  using  oth«-  techniquee  if 
capable  of  majntainlng  standards  of  good 
engineering  practice; 

(e)  Related  monitoring  apparatus,  includ- 
ing calibrated  oscilloscopes; 

(f)  Accessories  reqiUred,  including  elec- 
tronic edit(»8  and  spare  recording  heads  as 
required  by  good  engineering  practice; 

(g)  Logging  recorders;  and 
(h)  FM  subcarrier  receivers. 

(6)  Studio  prodiiction  equipment  (tnclitd- 
ing  that  intended  for  remote  or  mobile  pro- 
gram origination) : 

(a)  Cameras,  with  control  units,  picture 
monitors,  and  wave  form  monitors; 

(b)  Teleclne  systems; 

(c)  Camera  lenses,  eoom  lenses; 

(d)  Camera  pedeectals,  tripods,  friction 
heads,  and  cradles  (professional  models); 

(e)  Camera  cables,  plugs,  and  oonnectors: 

(f)  Sync  generator,  including  a  ^>are  and 
switchover  mechanism; 

(g)  Video  switcher  and  console,  picture, 
and  calibrated  wave  form  monitors,  and 
electronic  effects  gen«a.tar; 

(h)  Calibrated  wave  form  monitor  and 
picture  monitor  with  provision  to  display 
pulse  cross  for  checking  sync  pulses; 

(1)  UtiUty  monitors; 

(J)  Power  supplies,  regtUated: 

(k)  Bro6dcast-type  control  consoles,  am- 
plifiers, VU  meter,  etc.; 

(1)  Microphones,  low  impedance,  high 
quality; 

(m)  Microphone  booms; 

(n)  Broadcast  quality  turntables  with 
accessories  required; 

(o)  Broadcast  quality  audio  tape  recorders 
with  accessories  required; 

(p)  Equipment  racks,  patch  panels,  {Hugs, 
cords,  loudspeakers;  and 

(q)  Test  equipment  required  by  good  en- 
gineering practice. 

(7)  SatelUte  equipment : 

(a)  Transceivers; 

(b)  Transmitter; 

(C)  ParaboUc  antenna  and  hardware:  and 
(d)  Amplifiers,  demodulators,  and  related 
apparatus. 

i8>  Other  interconnection  equipment: 
Interconnection  equipment  is  eUgfble  to 
the  extent  reasonable  and  necessary,  as  de- 
termined by  the  Commissioner,  for  the  recep- 
tion and  utilization  of  program  xnatertal 
made  available  via  interconnection  systems. 
(S>)  Other  apparatus. 

.Automation  apparatus,  character  genera- 
tors, quadrophonic  equ^ment,  sound  im- 
provement systems,  spare  or  back  vp  systems 
or  equipment  may  be  Included  when  t2ie  nec- 
essity for  this  apparatus  In  the  pixqweed  sys- 
tem can  be  specifically  Justified  and  Is  oMi- 
slstent  with  standards  of  good  broadosst 
engineering  iM«ctlce. 

(47  use  392 1. a)  and  (d).S94) 


(B)  Installation  Coits  Eligible  jor  Fcdc-.l 
Matching  Grants. 

Labor  and  materials  necessary  for  tbe  ini- 
tial Inntallstlon  ot  project  apparatus,  ir.- 
oludlng  direct  supervision  but  not  incUidnig 
indirect  or  overhead  costs. 

(47  U.S.C.  392(a)  and  (d^ .  394^ 

(C)  Planning  Costs  Eligible  for  Fedea: 
Matching  Grartta. 

Engineering,  legal,  and  other  activities 
which  are  pofonned  by  appropriately  li- 
censed employees  or  consiUtants  and  which 
are  dlrecUy  related  to  tbe  planning  of  the 
project,  the  preparation  and  filing  of  ap- 
propriate applications  to  HEW  and  FCC. 
and  the  installation  of  apparatus;  but  not 
including  indirect  or  overhead  costs.  Ap- 
provabUlty  of  such  items  is  subject  to  final 
determination  by  the  Commissioner  Such 
services  may  include: 

(1)  Project  planning: 

(2)  Equipment  planning; 

(3)  Englneexlng planning: 

(4)  Hardware  and  engineering  aspects  of 
preparing  and  filing  the  HEW  application 
for  grant  and  related  FCC  appltcRtlon.s  for 
construction  permits; 

( 5 )  Preparation  of  specifications ; 

( 6)  Evaluation  of  bids; 

(7)  Supervision  of  Installation; 

1 8 )   Inspvection  updn  complet  ion : 

(9)  Proof  of  performance; 

(10)  Legal  sei'vlces,  to  the  extent  reason- 
ably requtred  for  the  preparation,  filing,  and 
routine  prosecution  of  uncontested  appli- 
cations;  and 

(11)  Other  services  related  to  site  loca- 
tion and  planning,  frequency  or  channel 
search,  and  feasibility  or  structural  studies 
conducted  prior  to  the  filing  of  an 
application 

(47    VS.C.    392    (a)    and    (d).    394) 

(D)  Items  Ineligible  for  Federal  Mntch^'-^.g 
Grants. 

(I)  Land  and  land  improvements  for 
studio  and. 'or  transmitter  building,  tower, 
and'  tt>e  like; 

(3)  StructTircs,  including  any  reinforce- 
ment or  modification  to  bouse  or  support 
any  transmission  apparnttis  or  any  other 
radio  or  television  equipment  or  facilities, 
including  structural  analysis  studies; 

(3)  Maintenance  equipment  such  rs 
band  and  power  tools  and  malntenatire 
services; 

(4)  Vehicles,  Including  those  in  which 
mobile   equipment   is   mounted   or   carried; 

(5)  Broadcast  receiving  equipment  (ex- 
cept as  required  for  station  personnel  to 
monitor  transmitted  programs  or  for  re- 
broadcast  purj>esas,  SCA  subcarrier  receiv- 
ers, or  satellite  transceivers); 

(6)  Manual  film  or  tape  edltliiir  eqiv.p- 
ment; 

(7)  Studio  lightmg  and  control  cciJip- 
ment; 

(8)  Air  conditioning  for  control  or  equip- 
ment rooms,  studios,  transmitter,  and  mo- 
bile units,  except  that  the  cost  to  pro- 
vide ventUatlon  of  project  apparatus  as 
is  required  by  good  engineering  practice  is 
an  eligible  installation  cost; 

(9)  Reels  ( film  or  tape  1 ; 

( 10 )  Office  intercom  equipment ; 

(II)  Primary  power  supply,  regulators, 
and  associated  equipment; 

(12)  Ftjmlture.  fixtures,  studio  clocks, 
and  the  Uke; 

(13  Office  equipment,  printing  and  dupU- 
catlng  supplies; 

(14)  Scenery  and  props: 

(16)  Production  devices  such  as  prompt- 
ing systems,  background  screen  projection 
systems,  wind  geocratsrs,  sod  tbe  Uke; 

(16)  Storage  oMbtnets; 

(17)  Cleaning  equipment; 
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(18)  Film; 

(19)  Recording  tape; 

(20)  Art  supplies  and  equipment; 

(21)  lemin  cameras,  sound  synchroniza- 
tion systems,  and  film  processors; 

(22)  Expendable  Items,  Including  tubes 
normally  considered  spares  except  for  the 
tTBnamltters;  and 

(23)  Staff  time  necessary  for  planning  and 
piBeparatlon  of  applications,  except  as  per- 
ntftted  under  Section  1(C)  of  this  Appendix. 

(47  0.S.C.  392(a)  and  (d),  394) 

n.  STANDARD'S  FOR  PROJECT  APPARATUS 

Project  apparatus  must  comply  with  the 
specifications  and  performance  requirements 
contained  in  the  FCC's  rules  and  regula- 
tions cited  in  5  153.2.  The  FCC  requirements 
primarily  relate  to  transmitters,  translators. 
ar.d  antenna  systems.  The  following  perform- 
ance standards,  which  are  in  addition  to  FCC 
requirements,  shall  serve  as  benchmarics  for 
determining  minimum  system  capacities  for 
purposes  of  5  153.12(b)  (6) .  Electronic  Indus- 
tries Association  (EIA)  standards  specified  in 
the  following  paragraplis  of  this  Appendix 
are  hereby  incorporated  in  this  part  by  refer- 
ence, as  approved  by  the  Director  of  the 
FioERAL  Register.  Copies  of  these  standards 
may  be  obtained  from  the  Director,  Educa- 
tional Broadcasting  Facilities  Program,  U.S 
Office  of  Education,  400  Maryland  Avenue, 
SW,  Washington,  D.C.  20202  or  from  the  Elec- 
tronic Industries  Association,  Engineering 
Department,  2001  Eye  Street,  NW,  Washing- 
tan,  D.C.  20006. 

(A)  Broadcast  Transmitting  Apparatus 
(Antenna  Systert.  Transmitter  Systern.  and 
Related  Items) . 

(1)  In  addition  to  current  pertinent  FCC 
requirements,  EIA  Standard  RS-222-B  (De- 
cenaber  1972)  "Structural  Standards  for 
Steel  Antenna  Towers  and  Supporting  Struc- 
tures," established  by  the  EIA  should  apply 
to  the  tower  and  antenna  system  of  broad- 
cast stations.  EIA  Standard  RS-411  (August 
1073),  "Electrical  and  Mechanical  Charac- 
teristics of  Antennas  for  Satellite  Earth  Sta- 
tions." should  apply  to  earth  station  an- 
tennas with  high  geothermal  for  satellite 
communications.  EIA  Standard  RS-195-A 
(Hovember  1966),  "Electrical  and  Mechan- 
ical Characteristics  for  Microwave  Relay 
Sfstem  Antennas  and  Passive  Reflectors". 
should  apply  to  microwave  relay  systems 
operating  above  890  Mc. 

(2)  Where  an  antenna  system  is  to  be 
added  to  an  existing  tower,  a  structural  anal- 
yjiis  should  be  performed  to  assure  that 
the  added  facility  will  not  overload  the  tower. 

(3)  Selection  of  transmission  lines  or 
waveguide  should  be  dictated  by  good  engi- 
ncering  practice  in  keeping  with  high  effi- 
ciency and  minimal  attenuation. 

(4)  Selection  of  transmitter  and  the  com- 
ponent visual  and  aural  transmitters  should 
be  dictated  by  the  good  engineermg  practice 
specified  in  EIA  Standard  RS-240  (April, 
lt61),  "Electrical  Performance  Standards 
f»r  Television  Broadcast  Transmitters." 

'"(B)   Studio  Equipment. 

(1)  Studio  equipment  and  mobile  equip- 
ment should  comply  with  ^eciflcatlons  con- 
tained in  EIA  Standard  RS-170  (November 
1957)  "Electrical  Performance  Standards — 
Monochrome  Television  Studio  Facilities, " 
to  the  extent  thoee  specifications  are  appli- 
cable to  color  equipment. 

(c)  Special  Purchase  Equipment. 

Audio  logging  recorders  and  FM  subcar- 
ner  channel  receivers  should  comply  with 
tbe  following  minimum  performance  stand- 
ards: 

(1)  A  program  logging'  recorder  should  be 
a  four-track  program  tape  recorder  designed 
fi>r  continuous,  long  duration  audio  record- 
ing wblch  records  and  plays  in  both  dlrec- 
tlons   to   equal    performance   specifications. 
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Adjustable  level  and  equalization  for  each 
head,  bias  and  calibration  adjustments:  sig- 
nfd  to  noise  ratio  minimum  43dB.  one  per- 
cent maximum  wow  and  flutter,  frequency 
response  is  within  3dB  from  200  to  2700  Hz. 
Total  unattended  time — 204  hours  48  min- 
utes at  i'"3;  l.p.s.  using  triple  play  tape;  307 
hcurs  12  minutes  at  Sif,  ips.  using  triple 
play  tape.  Straight-line  threading,  automatic 
tape  lifters,  interlocked  controls,  editing  and 
cueing  components,  remote  control,  solenoid 
actuated  capstan  control,  solenoid  actuated 
brakes,  automatic  reversing;  tape  counter, 
playback  timing  accuracy  within  one  percent 
at  all  speeds.  Standard  lO'J  inch  NAB  reels 
ar.d  hubs,  or  EIA  7-inch  plastic  reels;  tape 
'4  inch  wide,  'i  mil  to  I'i  mil  thick,  with 
tape  speeds  of  '''i",  ^'■■m,  and  'i.,  ips. 

(2)  An  FM  SCA  subcarrier  channel  re- 
ceiver should  be  a  crystal  controlled,  self- 
contained  receiver  factory  tuned  to  a  specific 
frequency  in  the  88-108  MHz  range,  AC  or 
DC  powered.  It  should  have  a  combined  on' 
off  power  switch  and  volume  control;  main' 
SCA  program  select  switch;  headphone  Jack, 
teflescopic  whip  antenna,  34^2  inch  fvilly  ex- 
tended: screw  terminals  on  rear  for  optional 
external  75  ohm  antenna  for  "fringe  areas" 
or  a  master  antenna;  front  mounted  perma- 
nent magnet  high  efliclency  dynamic  speaker 
w:th  an  all  solid  state  design,  wide  dynamic 
range  RP  amplifier;  an  audio  output  of  1.0 
watt  rms  with  less  than  1.5  percent  total 
harmonic  distortion;  frequency  response  bal- 
anced for  voice  and  music;  sensitivity  for 
SCA  channel:  3.5  uV  for  30  dB  quieting,  for 
Main  channel:  1.0  uV  for  30  dB  quieting; 
cHDSstalk :  main  to  subchannel  at  least  45  dB 
below  a  400  Hz  reference  tone;  hum  and 
noise  50  dB  or  greater  below  full  modulation 
of  subcarrier;  auxiliary  audio  output  (with 
phone  Jack)  with  level  at  100  millivolts,  rms 
at  400  Hz;  and  power  cord. 

Appendix  B — Project  Priorities 

I.  ^48519^771671^  0/  priorities  to  applications . 
Applications  which  have  been  filed  in  ac- 
cordance with  i  153.5  and  accepted  by  the 
commissioner  under  procedures  established 
in  §  153.8  will  be  assigned  one  or  more  of  the 
following  priorities.  If  an  application  con- 
sists of  components  which  fall  into  more 
tiian  one  priority  category,  the  applicant 
must  be  prepared  to  accept,  for  the  entire 
project,  a  grant  award  for  whatever  portion, 
if  any,  the  CkJmmlssloner  determines  can  be 
accommodated  within  the  funding  limita- 
tions of  a  fiscal  year.  With  regard  to  projects 
fanded  in  part,  components  not  funded  must 
be  resubmitted  as  new  applications  in  ac- 
cordance with  §  153.5  and  accepted  for  filing 
as  provided  in  §  153.8. 

Proportions  of  the  available  funds  to  be 
warded  In  various  priority  categories  will  be 
ctetermlned  by  the  Commissioner  to  achieve 
a  fair  distribution  of  funds  over  the  improved 
quality  of  services  to  the  public  as  measiired 
against  the  funding  criteria  and  with  the 
pattern  of  needs  reflected  in  applications  un- 
der consideration  for  a  given  fiscal  year.  As 
the  percentage  of  the  U.S.  population  brought 
within  the  coverage  range  of  at  least  one 
noncommercial  broadcast  station  Is  enlarged, 
it  is  expected  that  the  implementation  of 
these  priorities  will  result  In  the  expenditure 
of  an  Increasing  share  of  appropriated  funds 
to  extending  the  facilities  of  exlstmg  sta- 
tions to  provide  for  essential  initial  and  ba-, 
sic  capabilities  required  to  ( 1 )  serv^  f  ullyt 
their  local  communities;  (2)  develop  a  na-' 
ttonal  system  of  effective  noncommercial 
stations;  and  (3)  provide  for  production  ca- 
pability Justified  by  national,  regional,  state- 
Tide,  and  local  programming  commitments. 
As  used  in  this  Appendix,  the  terms  "pub- 
lic radio  station"  or  "public  television  sta- 
tion" refer  to  noncommercial  educational 
broadcasting  stations  other  than  those  sub- 


ject    to     di'^approval     imder    the    tern^s    of 
§  153.12(C). 

II.  Project  Priorities  for  Television.  Priority 

A.  Projects  to  provide  stations  with  their 
first  state-of-the-art  production  and/or  re- 
production capability.  This  refers  to  color 
capability  of  a  videotape  recorder,  film 
chains,  studio  color  cameras,,  switchers,  and 
related  apparatus  where  this  need  can  be 
Justified  by  proven  production  and/or  re- 
production requirements  to  meet  Identified 
community  needs. 

B.  Projects  to  provide  local  stations  with 
state-of-the-art  broadcast  apparatus  which, 
while  used  primarily  for  educational  broad- 
casting, will  be  used  also  for  the  production 
and  distribution  of  programs  designed  for 
non-broadcast  educational  uses  which  are 
in  conjunction  with  but  Incidental  to  the 
station's  broadcast  service.  Such  a  project 
will  enable  the  station's  facilities  to  be  adapt- 
ed to  serve  the  greatesit  number  of  persons, 
to  serve  them  in  as  many  areas  of  the  total 
station's  service  area  as  possible,  and  to 
broaden  the  educational  uses  of  those  facili- 
ties. 

C.  Projects  to  acquire  transmitter  antenna 
apparatus  necessary  to  increase  power  or 
otherwise  extend  station  coverage  where  the 
in-State  population  to  be  served  Increases 
substantially,  or  which  are  necessary  to  pro- 
vide improved  signal  (Including  transmis- 
sion colorization)  for  larger  population 
groupings,  and  provide  comparability  with 
commercial  station  coverage. 

D.  Projects  to  acquire  apparatus  for  the 
interconnection  of  stations  in  a  State  net- 
work (or  a  particular  geographical  region 
across  State  lines)  where  applicant  owner- 
ship of  interconnection  facilities  can  be  fully 
Justified  as  advantageous  in  comparison  with 
leasing  of  interconnection  services.  Such  ap- 
paratus may  include  satellite  transceivers 
and  related  earth  station  equipment. 

Priority  II.  A.  Projects  to  establish  new 
public  television  stations  In  areas  currently 
without  such  a  station  with  appropriate  local 
or  State  license,  to  serve  populations  of  500,- 
000  or  more.  Proposals  to  establish  the  first 
public  television  station  In  a  State. 

B.  Projects  to  establish  new  public  tele- 
vision stations  in  areas  currently  without 
such  a  station  under  appropriate  local  or 
State  license,  to  serve  populations  between 
250.000  and  500,000. 

C.  Projects  to  provide  production  capability 
for  stations  providing  program  services  be- 
yond their  local  requirements  for  distribu- 
tion over  national,  regional,  and  statewide 
interconnection.  (To  qualify  in  this  category, 
a  project  Justification  must  be  verified  by 
production  commitment  from  recognized  na- 
tional, regional,  or  State  network  program 
clients  supporting  such  a  production  need 
the  applicant  must  demonstrate  the  inability 
of  presently  owned  apparatus  to  meet  pro- 
duction requirements,  and  the  appartus  re- 
quested may  not  exceed  the  reasonable  re- 
quirements of  the  verified  production  com- 
mitments.) 

D.  Projects  to  acquire  transmitter  antenna 
apparatus  necessary  to  increase  power  or 
otherwise  extend  or  improve  station  coverage 
where  the  Increase  m  population  does  not 
Justify  inclusion  in  CJategory  IC. 

Priority  III.  A.  Projects  to  establish  new- 
public  television  stations  in  areas  currently 
without  such  a  station  under  appropriate 
local  or  State  licen.se  where  population  to  be 
served  is  less  than  250.000. 

B.  Projects  to  augment  production  and  re- 
production capabilities  of  local  stations  be- 
yond the  basic  or  initial  capability.  These 
proposals  will  require  documentation  of  local 
live  prodttction  requirements  in  exce.ss  of 
existing  capability. 

Priority  IV.  A.  Projects  to  establish  second 
I  or  more)  pu.blic  television  stations  in  areas 
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alreadj  served  by  such  a  station  under  an- 
proprlate  local  or  State  license. 

B.  Projects  to  equip  auxiliary  studlT*:  at 
other  than  tbe  main  studio. 

(47  DSC    392(d),  394;   45  CPR  153.12) 

HI.  Pioject  Prioritiei  for  Radio.  Priority  1. 
A  Projects  to  establish  public  radio  stations 
Jn  areas  currently  without  a  public  radio 
station  (either  through  the  activation  of  new 
stations,  the  purchase  of  existing  commer- 
cial stations,  or  the  expansion  of  existing  low 
power  stations)  to  serve  populations  of  500.- 
000  or  more.  Projects  to  establish  the  first 
public  radio  station  In  a  State. 

B.  Projects  to  establish  public  radio  .sta- 
tions In  areas  currently  without  a  public 
radio  station  (either  through  the  activa- 
tion of  new  stations,  the  ptirchase  of  exist- 
ing stations,  or  the  expansion  of  existing  low 
power  stations)  to  serve  populations  between 
350,000  and  600,000. 

C.  Projects  to  provide  public  radio  stations 
with  first  state-of-the-art  production  cap- 
ability, where  this  need  can  be  Justified  by 
proven  production  requirements  to  meet 
Mentlfled  community  needs.  This  refers  to 
the  provision  of  sterlo  and  80A  oapabUlty  for 
FU  facilities  and  up-dating  of  AM  facilities, 
the  provision  of  tape  recorders,  SCA  side 
band  generat<v,  modulator  and  receivers, 
audio     consoles,    turntables      micropJionea, 


logging  recorder^,  remote  ampllfierf  and 
other  related  apparatus 

D.  Projects  to  acquireHransmitter/antenna 
apparatus  necessary  to  Increase  power  or 
othM-wlse  extend  area  coverage  of  an  exist- 
ing public  radio  station  where  the  In-State 
population  to  be  served  Inereasee  substan- 
tially, or  which  are  necessary  to  provide  Im- 
proved signal  (Including  the  improved  audio 
capability,  by  the  addition  of  SCA,  or  stereo) 
for  larger  popula'ion  crouplng.s  and  provide 
comparability  wit)!  c>  mmeri  la)  station 
coverage. 

Priority  II.  .^  Proved.-  to  e-^tabli&h  pub- 
lic radio  stations  in  art=a .  currently  without 
a  public  radio  station  (either  through  the 
activation  of  new  stations,  the  purchase  of 
existing  commercial  stations  or  the  expan- 
sion of  existing  low  power  st.-itlons)  it: 
serve  populations  of  less  than  260,000 

B  Projects  to  eelabllsh,  in  major  popula- 
tion centers  where  one  or  more  public  radio 
stations  already  provide  service,  full  service 
public  radio  stations  which  will  provide  a 
broadened  program  service  designed  for  spe- 
cial interest,  minority,  and  educational  uses. 

O.  Projects  to  acquire  transmitter/antenna 
apparatus  necessary  to  Increase  power  or 
otherwise  extend  or  Improve  station  coverage 
where  the  Increase  In  population  served  does 
not  Justify  Inclusion  In  Category  ID. 

D.  Projects  to  augment  production  and  re- 
prodiir'tion     capr\billr)Pt     of     )ocaV<^t3tlcn»' 


beyond  the  basic  or  Initial  capability  8ucb 
proposals  win  require  doeomentaUon  of  local 
live  i»oduetlon  requirements  In  exceed  of 
existing  capability. 

PrioritTi  "'•  A.  Projects  to  provide  produc- 
tion capability  for  stations  providing  pro- 
gram services  beyond  their  local  require- 
ments for  distribution  over  national,  re- 
gional, and  statewide  Interconnection  iTto 
quaUfy  In  this  category,  a  project  JustiA.  a- 
tion  must  be  verified  by  production  oomnut- 
ment  from  recognized  national,  regional  or 
State  network  program  clients  supporting 
such  production  need;  the  applicant  must 
demonstrate  the  inability  of  presently  ow-."0 
app>aratus  to  meet  production  requiremf  i.i.-- 
and  the  apparatus  requested  may  not  exceed 
the  reasonable  requirements  of  the  ve rif  cti 
production  commitments.) 

B.  Projects  to  equip  studii-  .».!>.  iimv  14 
the  main  studio. 

C.  Projects  to  acquire  apparatui-  foi  in» 
Interconnection  of  public  radio  stations  Ix, 
a  State  network  (or  a  particular  geographical 
region  across  State  lines)  where  applicant 
ownership  of  interconnection  facilities  Ciin 
be  fully  Justified  as  advantageous  In  com- 
parison with  leasing  of  Interconnection  serv- 
ices. 

(47  DSC   392id).  394;  45  CFH  163  j2) 
'FR  D.>-  77  i«oo  Piled  1   18  77  8  4^  an. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

OUTER  CONTINEriTAL  SHELF;  ALASKA 

Oil  and  Gas  Lease  Sale  No.  Ch 
February  23, 1977 

1.  Authority.  This  notice  Is  published 
pursuant  to  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331-1343)  and  the 
reffulatlons  issued  thereunder  (43  CFR 
Part  3300). 

2.  Filing  of  Bids.  Sealed  Ijlds  will  be  re- 
ceived by  the  Manager,  Alaska  Outer 
Continental  Shelf  Office,  Bureau  of  Land 
Management,  either  in  person  or  by  mail, 
for  the  oil  and  gas  lease  sale  on  tracts 
described  in  paragraph  12  herein,  and 
located  In  the  Outer  Continental  Shelf 
adjacent  to  the  State  of  Alaska.  Bids 
sent  by  mail  should  be  addressed  to  P.O. 
Box  1159,  Anchorage,  Alaska  99510.  and 
will  be  received  until  9:30  a.m.,  a.s.t., 
February  23,  1977.  Bids  delivered  in  per- 
son to  the  Manager  will  be  received  at 
his  <^ce  at  800  A  Street.  Anchorage,  Al- 
aska, untn  4:00  p.m.,  a.s.t.,  February  22, 
19T7,  or  at  the  Grand  Ballroom.  Anchor- 
age Westward  Hotel,  3rd  and  E  Streets. 
Anchorage,  Alaska  99501,  between  the 
hours  of  8:00  a.m.,  a.s.t.,  and  9:30  a.m.. 
a.a.t.,  February  23.  1977.  Bids  received 
by-  the  Manager  later  than  the  times  and 
dates  specified  above  will  be  returned  to 
the  bidders  unopened.  Bids  may  not  be 
medifled  or  withdrawn  unless  written 
modification  or  withdrawal  Is  received  by 
the  Manager  prior  to  9:30  ajn.,  as.t., 
February  23,  1977.  All  bids  must  be  sub- , 
mltted  and  will  be  consfdered  in  accord- 
ance with  applicable  regulations.  Includ- 
ing 43  CPR  Part  3300.  Tbs  list  of  re- 
stricted joint  bidders  iHilch  applies  to 
this  sale  was  published  in  the  Federal 
Register,  41  FR  43747,  October  4,  1976. 

.^.  Rent.  Royalty  and  Bonus.  Bids  sub- 
mitted on  all  tracts  to  be  offered  at  this 
sale  must  be  on  a  cash  bonus  bid  basis 
with  a  fixed  royalty  of  16%  percent 
Leases  which  may  be  Issued  will  provide 
for  a  yearly  rental  or  minimum  royalty 
of  $8.00  per  hectare  *  or  fraction  thereof. 

4.  Method  of  Bidding.  A  separate  bid 
1  oa  sealed  envelope  must  be  submitted 


^One  Heotaro  equals  2.471  acres. 


for  each  tract  and  be  labeled  "Sealed  Bid 
for  Oil  and  Gas  Lease  (insert  number  of 
tract) ;  not  to  be  opened  imtil  10:00  ajn., 
a.s.t..  February  23,  1977."  A  suggeated 
bid  format  spears  In  paragraph  16.  Bid- 
ders are  advised  that  tract  numbers  are 
assigned  solely  for  administrative  pur- 
p>oses  during  this  sale  and  are  not  the 
same  as  block  numbers  found  on  OCS 
Official  Protraction  Diagrams.  All  bids 
received  shall  be  deemed  submitted  for  a 
numbered  tract.  Bidders  must  submit 
with  each  bid  one-fifth  of  the  cash  bonus 
in  cash,  or  by  cashier's  check,  bank  draft, 
certified  check,  or  money  order,  payable 
to  the  order  of  the  Bureau  of  Land  Man- 
agement. No  bid  for  less  than  a  full  tract 
described  in  paragraph  12  will  be  con- 
sidered. Bidders  submitting  joint  bids 
must  state  on  the  bid  form  the  piopor- 
tioaiate  interest  of  each  participating 
bidder  in  a  percent  to  a  maximum  of 
five  decimal  places,  as  well  as  submit  a 
sworn  statement  that  the  bidder  is  qual- 
ified under  43  CPR  3302.  The  form  for 
this  statement  appears  in  paragraph  16. 
oaier  documents  required  of  bidders  are 
listed  under  43  CPR  3302.4.  Bidders  are 
warned  against  violation  of  18  USC  1860, 
prohibiting  unlawful  combination  or  in- 
timidation of  bidders. 

5.  Equal  Opportunity.  Each  bidder 
must  have  submitted  by  9:30  a.m..  as.t., 
February  23,  1977,  the  certification  re- 
quired by  41  CPR  60-1.7  (b)  and  Execu- 
tive Orders  No.  11246  of  September  24, 
1965,  as  amended  by  Executive  Order  No. 
11375  of  October  13,  1967,  on  the  Com- 
pliance Report  Certification  Form,  Form 
1140-8  (November  1973) ,  and  the  Affirm- 
ative Action  Representation  Form.  Form 
lltO-7  (December  1971) . 

B.  Bid  Opening.  Bids  will  be  opened  on 
February  23,  1977,  beginning  at  10:00 
a.Bi.,  a.s.t.,  in  the  Grand  Ballroom,  An- 
chorage Westward  Hotel,  at  the  address 
stated  in  paragraph  2.  The  opening  of 
bids  Is  for  the  sole  piu-pose  of  publicly 
announcing  and  recording  bids  receiyed; 
no  bids  will  be  accepted  or  rejected  at 
that  time.  If  the  D^artment  is  prohl- 
.blted  for  any  reason  from  c^iening  any 
ua  befOTe  midnight  February  23,  1977. 
that  bid  will  be  returned  un(^>ened  to  tbe 
bidder  as  soon  ttiereafter  as  possible. 

7.  Deposit  of  Payments.  Any  cash. 
checks,  drafts  or  money  orders  submit- 


ted with  a  bid  may  be  deix)sited  in  a  sus- 
pense account  in  the  Treasury  during  the 
period  the  bids  are  being  considered. 
Such  a  deposit  does  not  constitute  and 
shall  not  be  construed  as  acceptance  of 
any  bid  on  behalf  of  the  United  States. 

8.  Withdrawal  of  Tracts.  The  United 
States  reserves  the  right  to  withdraw  any 
tracts  from  this  sale  prior  to  the  issuance 
of  a  written  acceptance  of  a  bid  for  that 
tract. 

9.  Acceptance  or  Rejection  of  Bids.  The 
United  States  reserves  the  right  to  reject 
any  and  all  bids  for  any  tract.  In  any 
case,  no  bid  for  any  tract  will  be  accepted 
and  no  lease  for  any  tract  will  be  award- 
ed to  any  bidder  unless : 

<A)  The  bidder  has  complied  with  all 
requirements  of  this  notice  and  appli- 
cable regulations; 

(B>  His  bid  is  the  highest  valid  cash 
bonus  bid;  and 

iCi  The  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the  United 
States. 

No  bid  will  be  considered  for  accept- 
ance unless  it  offers  a  cash  bontis  in  the 
amount  of  $62.00  or  more  per  hectare. 

10.  Successful  Bidders.  Each  person 
who  has  submitted  a  bid  accepted  by  the 
United  States  will  be  required  to  execute 
copies  of  the  lease  specified  below,  pay 
the  balance  of  the  cash  bonus  bid  to- 
gether with  the  first  year's  annual  rental 
and  satisfy  the  bonding  requirements  of 
43  CTFR  3304.1  within  the  time  provided 
In  43  CFR  3302.5. 

11.  Protraction  Diagrams.  The  tracts 
ofifered  for  lease  described  in  paragraph 
12,  may  be  located  on  the  following  Outer 
Continental  Shelf  Official  Protraction 
Diagrams  which  may  be  purchased  for 
$2.00  esich  from  the  Manager,  Alaska 
Outer  Continental  Shelf  Office  at  the  ad- 
dress stated  in  paragraph  2: 

(1)  NO  5-1 niamna. 

(2)NOS-2 Seldovlft. 

(3)NO&-3 Mt.  Katmal. 

(4)  NO  5-4 Alognak. 

12.  Tract  Descriptions.  Tlie  tracts  of- 
fered for  bid  are  as  follows : 

Not*. — ^There  are  gaps  In  the  sequence  of 
Um  numbers  of  tbe  tracts  listed.  Some  of  th* 
trscta  Identifled  In  tti»  OntA  environmental 
iHapaet  statement  are  not  Included  In  tbU 
notlo*. 


OCS  OFFICZUi  PBOOiCnOH  DIAGSAM.  S£UX)VU  NO 
(Approved  March  20.  1975} 


5-: 


Tract  So. 

CI-1 

CI-2 

CI-3 

CI-4 

CI- 5 

CI- 6 

CI- 7 

CI- 8 

CI- 9 

CI- 10 

CI-11 

CI- 12 

CI-13 

CI-14 

CI- 15 

CI-16 

CI-17 

CI-18 

CI-19 

CI-20 

CI-21 

CI-22 

CI-23 

CI-24 

CI-25 

CI-26 

CI-27 

CI-28 

CI-29 

CI-30 

CI-33 

CI-34 

CI-35 

CI-36 

CI-37 

CI-38 

CI-39 


Tract  No. 

CI-42 
CI-43 
CI-AA 
CI-45 
CI-46 
CI-47 
CI-48 
CI-51 
CI-52 
CI-53 
01-54 
CI-55 
CI-56 
CI-57 
CI-60 
CI- 61 
CI-62 
CI-63 
CI- 64 
CI-65 
CI-66 
CI- 69 
CI-70 
CI-71 
CI-72 
CI- 7  3 
CI -74 
CI-75 
CI- 78 


Block 

Description 

144 

AH 

l«f 

All 

188 

All 

230 

All 

231 

All 

268 

All 

2«t 

All 

274 

All 

275 

All 

312 

All 

313 

'           All               ^ 

314 

All 

315 

All 

318 

All 

319 

All 

354 

All 

355 

I           AH 

356 

'           All 

357 

All 

358 

All 

359 

All 

362 

All 

363 

All 

397 

All 

398 

1          All 

399 

All 

400 

All 

401 

All 

402 

All 

403 

All 

441 

All 

442   . 

All 

443 

All 

444 

Al^ 

445 

All 

446 

All 

447 

All 

Hectares 


OCS  OFFICIAL  PROTRACTIC:;  DIAGR.-\M,  SELDGVL'i  V.C 
(Approved  March  20,  1975) 


Block 

-485 
486 
487 
488 
489 
490 
491 
529 
530 
531 
532 
533 
S3« 
535 
573 
574 
575 
576 
577 
578 
579 
617 
618 
619 
620 
6^ 
622 
623 
661 


Description 

All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 


2301.00 

230-.. 00 

230.4.00 

.3:'.*.00 

2304.00 

2;o-.oc 

:30-:..u0 

230i.GO 

2  3  0~  .  uG 

2  J 1 .. .  00 

230.:.. 00 

2  304.00 

2  304.00 

2  304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2  304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

2304.00 

5-2 

(Cont'd) 

Hectares 

2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
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Tract  No, 

CH35 
CI-136 
ei-137 
CI-I38 
CI-139 
CI-140 
Cl-141 
CI- 142 
CI-143 
CI-144 


Tract  N«. 


CI-145 


NOTICES 


OCS  OFFICIAL  PROTRACTION  DIAGRAM,  SELDOVIA  NO  5-2  (Co&t'd) 
(Approved  March  20,  1975) 


OCS  OFFICIAL  FROTRACTZOH  DIAGRAM,  ILIAMNA  MO 
(Appzoved  Karch  20.  1975} 


5-1 


BlBClC 

484 
528 
571 
572 
615 
616 
659 
660 
703 
704 


Deacriptioa 

All 
All 
All 
All 
All 
All 
All 
All 
All 
All 


Hectares 

2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 
2304.00 


Tract  No. 

Block 

Description 

Hectares 

CI-79 

662 

AH 

2304.00 

CI-80 

663 

AIL 

2304.00 

CI-81 

664 

AH 

2304.00 

CI-82 

665 

All 

2304.00 

CI-83 

666 

All 

2304.00         1 
2304.00         1 

CI-84 

667 

All 

CI-87 

705 

All 

2304.00 

CI-88 

706 

All 

2304.00 

CI-89 

707 

All 

2304.00 

CI-90 

70S 

All 

2304.00 

CI-91 

709 

All 

2304.00 

CI-92 

710 

All 

2304.00 

CI-93 

711 

All 

2304.00 

CI- 100 

753 

All 

2304.00 

CI- 101 

754 

All 

2304.00 

CI-102 

755 

All 

2304.00 

CI-108 
CX-109 
CI-110 
CI-114 

CI-115 

797 
798 
799 

841 

842 

All 
AU 
All 
All 
AU 

2304.00 
2304.00 
2304.00 
2304.00 
2304.00 

OCS  OFFICIAL  PROIRACIION 

DIAGRAIJ,  SELDOVIA  NO 

5-2  (Cont'd) 

* 

(Approved  MJirch  20,  1975) 

Tract  No, 

Block 

Description 

Hectares 

CI-120 

885 

All 

2304.00 

Cl-121 

886 

All 

2304.00 

CI-122 

925 

All 

2304.00 

CT-123 

926 

All 

2304.00 

CI-124 

927 

All 

2304.00 

CI-125 

928 

All 

2304.00 

CI-'126 

929 

All 

2304.00 

CI-127 

969 

All 

2304.00 

CI-128 

970 

All 

2304.00 

CI-129 

971 

All 

2304.00 

CI-UO 

-^     972 

All 

2304.00 

CX-131 

1013 

All 

2304.00 

CI-132 

1014 

All 

2304.00 

Cl-133 

1015 

All  . 

2304.00 

CI-134 

1016 

All 

2304.00 

OCS  OFFICIAL  FROIRACTIOH  DIMSBAM,  HT.  KAIHAI  HO  5-3 
(Approved  Jul;  3,  1975} 


Description 
AU 


Hectares 


2304.00 


13.  Lea&e  Terms  and  Stipulati07i^. 
Leases  issued  as  a  result  of  this  sale  will 
be  on  Form  3300-1  (December  1976' 
available  from  the  Manager,  Alaska 
Outer  Continental  Shelf  Office,  at  the  ad- 
dress stated  in  imragraph  2.  Except  as 
otherwise  noted,  the  following  stipula- 
tions will  be  included  in  each  lease  re- 
sulting from  this  sale: 

STIPULATION  NO.    1 

If  the  Supei-visor,  having  reason  to  be- 
lieve that  a  site,  structure,  or  object  of 
historical  or  archaeological  significance, 
hereinafter  referred  to  as  "cultural  re- 
source."' may  exist  in  the  lease  area,  gives 
the  lessee  written  notice  that  the  lessor 
is  invoking  the  provisions  of  this  stipula- 
tion, the  lessee  shall  upon  receipt  of  such 
notice  comply  with  the  following  require- 
ments: 

Prior  to  any  driUing  activity  or  the  con- 
struction or  placement  of  any  structure  for 
exploration  or  development  on  the  lease  in- 
cluding, but  not  limited  to,  well  drilling  and 
pipeline  and  platform  placement,  herein- 
after in  this  stipulation  referred  to  as  "op- 
eration," the  lessee  shall  conduct  geophysi- 
cal surveys  to  determine  the  potential  ex- 
istence of  any  cultural  resource  that  may  be 
affected  by  such  operations.  All  data  prod- 
duced  by  such  geophysical  surveys  shall  be 
examined  by  the  Supervisor  to  determine  if 
anomalies  are  present  which  suggest  the  ex- 
istence of  a  cultural  resource  that  may  be 
adversely  affected  by  any  lease  operation. 

If  such  anomalies  exist  the  lessee  shall : 

( 1 )  locate  the  site  of  such  operation  so  as  not 
to  adversely  affect  the  anomaly  Identified;  or 

(2)  establish,  to  the  satisfaction  of  the 
Supervisor,  on  the  basis  of  further  archae- 
ological investigation  conducted  by  a  quali- 
fied marine  archaeological  surveyor  using 
such  survey  equipment  and  techniques  as 
deemed  necessary  by  the  Supervisor,  either 
that  such  operation  will  not  adversely  affect 
the  anomaly  identified  or  that  the  poten- 
tial cultural  resource  suggested  by  the  occur- 
rence of  the  anomaly  does  not  exist. 

A  report  of  the  Investigation  prepared  by 
thejBfcrine  archaeological  surveyor  shall  be 
submited  to  the  Supervisor  for  his  review. 
Shouia  the  Supervisor  determine  that  the 
existence  of  a  cultural  resource  which  may 
be  adversely  affected  by  such  operation  is 
sufficiently  established  to  warrant  protec- 
tion, the  lessee  shall  take  no  action  that  may 
result  in  an  adverse  effect  on  such  cultural 
resource  until  the  Supervisor  has  given 
directions  as  to  Its  disposition. 

The  lessee  agrees  that  If  any  site,  struc- 
ture, or  object  of  historical  or  archaeologict.1 
significance  should  be  discovered  during  the 
conduct  of  any  operations  on  the  leased  area, 
he  shall  report  Immediately  such  findings  to 
the  Supervisor,  and  make  every  reasonable 
effort  to  preserve  and  protect  the  cultural  re- 
source from  damage  until  the  Supervisor  lias 
given  directions  as  to  its  disposition. 

STIPULATION    NO.    2 

If  tiie  Supervisor,  having  reason  to  be- 
lieve that  an  area  of  special  biological 
significance  may  exist  in  the  lease  area, 
gives  the  lessee  written  notice  that  the 
lessor  is  invoking  the  provisions  of  this 
stipulation,  the  lessee  shall  upon  receipt 
of  such  notice  comply  with  the  following 
requirements : 
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Prior  to  any  drilling  activity  or  the  con- 
struction or  placement  of  »ny  structure  for 
exploration  or  devtiopment  of  lease  areas  in- 
cluding, but  not  limited  to,  well  drilling  and 
pipeline  and  platform  placement,  hereinafter 
In  this  stipulation  referred  to  as  "t^eratlon," 
the  lessee  shall  ccmduct  block  wide  or  site 
.cpeciflc  surveys,  as  approved  by  the  Super- 
visor, to  determine  if  the  block  or  site  con- 
tains Bi>eclal  biological  communities  that 
may  be  adversely  affected  by  any  lease  c^jera- 
tlon.  If  such  arurveyB  Indicate  the  existence  of 
such  COTnmtinltles,  the  lessee  shall :  (1)  estab- 
lish, to  the  satisfaction  of  the  Supervisor, 
that  such  operation  wUi  not  have  a  signifi- 
cant adverse  effect  on  the  community  identi- 
fied; <w  (2)  modify  his  operating  procedure 
to  minimize  the  Impact  of  the  operation  on 
the  biological  community.  Such  modification 
could  Include  relocation  of  the  drilling  site. 

All  data  obtained  in  the  course  of  any  bio- 
logical stirveys  conducted  pursusuit  to  the 
provisions  hereof  shall  be  submitted  In  a  re- 
port to  the  Supervisor  prior  to  or  with  any 
application  by  the  lessee  for  drilling  or  other 
activity  with  a  copy  to  the  Manager,  Alaska 
OCS  Office.  Should  the  Supervisor  determine 
that  the  existence  of  a  biological  resource 
which  may  be  adversely  affected  by  such  op- 
eration exists,  the  lessee  shall  take  no  action 
that  may  result  In  any  adverse  effect  on  such 
resource  until  the  Supervisor  has  given  the 
lessee  directions  with  respect  to  the  resource. 

The  lessee  agrees  that,  if  any  communities 
of  special  biological  significance  should  be 
discovered  during  the  conduct  of  any  opera- 
tions on  the  leased  area,  he  shall  report  such 
findings  to  the  Supervisor,  and  make  every 
reasonable  effort  to  preserve  and  protect  the 
resource  from  damage  until  the  Supervisor 
hM  given  the  lessee  directions  with  respect 
to  the  resource. 

STIPULATION    NO.    3 

To  assist  coastal  communities  in  plan- 
ning for  the  impact  of  activities  during 
exploration  under  this  lease,  the  lessee 
shall  submit,  for  review  and  comment, 
to  the  Governor  of  the  State  of  Alaska 
and  to  local  jurisdictions  that  will  be  di- 
rectly affected  by  those  activities  a  "No- 
tice of  Support  Activity  for  the  Explora- 
tion Program"  (called  hereafter  in  this 
stipulation  "Notice") .  When  the  lessee 
has  doubts  as  to  which  local  jurisdictions 
shall  be  Informed,  he  wUl  be  guided  by 
the  advice  of  the  Supervisor.  The  lessee 
shall  not  be  required  to  include  privDeged 
Information  In  the  Notice.  A  lessee  shall 
have  discretion  whether  to  submit  a  sep- 
arate Notice  in  connection  with  each  Ex  - 
ploratlon  Plan  submitted  under  30  CFR 
250.34  on  a  lease  or  to  submit  a  Notice 
In  connection  with  two  or  more  Plans  on 
one  or  more  leases.  The  Notice  shall  not 
be  subject  to  approval  or  disapproval  by 
the  Supervisor. 

A  copy  of  the  Notice  shall  be  submitted 
to  the  Supervisor  simultaneously  with,  or 
prior  to,  the  Exploration  Plan  with  a 
certification  that  it  has  been  submitted  to 
the  Governor  of  the  State  of  Alaska  and 
to  the  local  Jurisdictions  that  will  be  di- 
rectly affected  by  activities  under  the 
Plan.  If  the  lessee  shall  submit  a  Notice 
in  connection  with  two  or  more  Explora- 
tion Plans,  he  shall  not  be  requli^  to 
submit  additional  copies  of  the  Notice, 
but  may  instead  refer  to  that  previous 
submission.  Before  the  Supervisor  ap- 
approves  or  disapproves  the  Exploration 
Plan,  he  shall  allow  at  least  30  days  from 
the  date  of  receipt  of  the  certification  for 


the  Governor  and  local  jurisdictions  to 
submit  comments  on  the  Notice  to  him  as 
well  as  to  the  lessee.  Subsequeit  to  the 
submission  of  the  certification,  signifi- 
cant cha2:?es  in  estimated  support  activ- 


ities will  be  forwarded  by  the  lessee,  as  an 
amendmoit  to  the  Notice,  to  the  Super- 
visor, the  Govem<ar.  and  to  the  local 
jurisdictions  that  will  be  directlj-  affected 
by  the  program. 
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Tract  No. 

CI-146 
CI-147 
CI-146 
CI-149 
CI-150 
CI-151 
CI-152 


Block 

1 

2 

3 

4 

45 

46 

89 


Description 


All 

All 

AU. 

All 

All 

All 

All 


Hectares 

2304.00 
2304.00 
2304.00 
2304.00 

2304.00 
2304.00 
2304.00 


The  Notice  shall  include  with  respect 
to  the  lessee  and  his  contractors : 

(1)  A  description  of  the  facilities,  in- 
cluding site  and  size,  that  may  be  con- 
structed, leased,  rented  or  otherwise  pro- 
cured in  affected  areas; 

(2)  The  location  and  amount  of  acre- 
age required  within  the  State  for  facili- 
ties. Including  the  need  for  storage  of 
various  supplies; 

t3)  An  estimate  of  the  frequency  of 
boat  and  aircraft  departures  and  arriv- 
als, on  a  monthly  basis,  and  the  onshore 
location  of  terminals: 

<4i  The  approximate  number  of  per- 
sons who  are  expected  to  be  engaged  in 
onshore  support  activities  and  trans- 
portation, the  approximate  number  of 
local  personnel  who  are  expected  to  be 
employed  for  or  in  support  of  the  ex- 
ploration program,  and  the  approximate 
total  number  of  persons  who  are  expected 
to  be  employed  for  the  exploration  pro- 
gram; 

(5)  Estimates  of  the  approximate 
addition  to  the  population  of  the  local 
jurisdiction  because  of  the  exploration 
program  and  the  approximate  number  of 
persons  needing  housing  and  other  facili- 
ties: 

(6)  An  estimate  of  any  significant 
quantity  of  major  supplies  and  equip- 
ment to  be  procured  within  the  State: 
and 

(7>  The  onshore  addresses  of  .the 
lessees  operation  offices  and  of  the  con- 
tractors' offices  Involved  with  the  ex- 
ploratory- operation. 

STIPULATION    NO.    4 

Barging  of  production  will  be  per- 
mitted only  in  case  of  emergency  or  under 
special  circumstances  as  determined  by 
the  Supervisor.  Continuovis  barging  will 
not  be  permitted.  The  U.S.  reserves  the 
right  to  determine  the  method  of  trans- 
portation of  production. 

STIPULATION  NO.  5 

Each  pipeline  right-of-way  application 
will  be  reviewed  on  a  case-by-case  basis 
by  the  Manager,  Alaska  OCS  Office.  All 
pipelines  shall  be  designed,  installed,  and 
maintained  to  minimize  environmental 
impacts  and  to  be  ccmipatible  with  trawl- 
ing operations  and  other  uses.  All  pipe- 
lines installed  in  water  depths  less  than 
than  200  feet  (61  meters)  shall  be  burled. 
Alternate  methods  of  pipeline  Installa- 


tion may  be  approved  where  unusual  con- 
ditions dictate  such  an  alternate  choice. 

STXPULATION  NO.  6 

To  reduce  the  impacts  of  human  dis- 
turbance (i.e.,  tvlrcraft  and  vessel  traffic i 
at  major  seablrd  colonies  and  marine 
mammal  rookeries,  boats  will  be  routed 
to  stay  at  least  i^-mlle  from  all  colooles 
and  rookeries  during  May  1  to  Septem- 
ber 15.  In  addition,  during  this  period, 
fixed-wing  and  rotary  aircraft  must 
maintain  a  'i-mile  horizontal  and  2,500 
foot  vertical  distance  from  seablrd  colo- 
nies and  marine  mammal  rookeries.  The 
list  and  geographic  locations  of  major 
seabird  colonies  and  marine  mammal 
rookeries  will  be  available  from  the  Man- 
ager, Alaska  OCS  Office.  The  location  of 
any  major  colonies  are  rookeries  discov- 
ei-ed  in  the  future  will  be  submitted  to 
the  Manager.  Alaska  OCS  Office,  for  ad- 
dition to  the  present  list.  Human  safety 
will  at  all  times  take  precedence  over  tlie 
provisions  of  this  stipulation. 

14.  Information  for  Lessees.  Some  ol 
the  tracts  offered  for  lease  may  fall  in 
areas  which  maj'  be  included  in  faii-ways. 
precautionarj-  zones,  or  traffic  separa- 
tion schemes.  Department  of  the  Army 
pennits  ai'e  required  for  constniction  of 
anj-  stioictures  in  or  over  any  navigable 
waters  of  the  United  States  pursuant  to 
Section  10  of  the  River  and  Harbor  Act 
of  1899  (30  Stat.  1151;  33  U.S.C.  403  >  and 
for  artificial  islands  and  fixed  structures 
located  on  the  Outer  Continental  Shelf 
in  accordance  with  Section  4'fi  of  the 
Outer  Continental  Shelf  Lands  Act  of 
1953  (67  Stat.  463;  43  U.S.C.  1333ii'  . 
Permit  applications  and  inquiries  should 
be  directed  to  the  District  Engineer.  An- 
chorag^e  District.  U.S.  Army  Con>s  of  En- 
gineei"s. 

Scare  techniques  will  be  used  to  pro- 
tect bird  resources  during  significant  oU 
pollution  Incidents.  A  description  of  the 
scare  techniques  and  devices  shall  be  in- 
cluded in  tile  operators  oil  spill  contin- 
gency plan  required  by  OCS  Order  No.  7. 

Any  use  of  explosives  shall  require 
prior  approval  by  the  Supervisor. 

Tracts  CI-100.  CI-108  through  CI-110, 
CI-114,  CI-115,  CI-120  through  CI-134. 
and  CI-145  through  CI-152,  are  desig- 
nated as  areas  of  special  biological  sig- 
nificance. "ITie  effect  of  exploratory  drill- 
ing on  aquatic  biota  In  such  areas  will  be 
monitored  Based  upon  findings  of  monl- 
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coring  operations,  alternative  disposal 
methods  of  drilling  muds  and  f onnatlou 
waters  may  be  required  p«uiBuant  to  OCS 
Order  No.  7. 

Bidders  are  advised  that  tiie  Depart- 
ments of  the  Interior  and  Transporta- 
tion have  entered  into  a  Memorandum 
of  Understanding  dated  May  6,  1976, 
concerning  the  design,  installation, 
operation  and  maintenance  of  offshore 
pipelines.  Bidders  should  consult  the  De- 
partment of  Transportation  for  regula- 
tions applicable  to  offshore  pipelines 
under  its  jurisdiction. 

15.  OCS  Orders.  Operations  on  all 
leases  resulting  from  this  sale  will  be 
conducted  in  accordance  with  the  pro- 
visions of  all  Gulf  of  Alaska  OCS  Orders, 
Issued  effective  March  1,  1976,  and  any 
other  applicable  OCS  Order,  as  it  be- 
comes effective.  Proposed  OCS  Operating 
Order  No.  15  will  be  revised  to  provide 
for  notification  to  local*  jurisdictions  of 
the  availability  of  "Notice  of  Support 
Activity  for  Field  Development"  for  re- 
view and  comment. 


NOTICES 

I 

16.  Suggested  Bid  Form.  It  is  sug- 
gested that  bidders  submit  their  bids 
to  the  Manager,  Alaska  Outer  Continen- 
tal Shelf  Office  in  the  following  form : 

OIL  AND  GAS  BID 

The  following  bid  is'  submitted  for  an 
oil  and  gas  lease  on  the  tract  of  the 
Outer  Continental  Shelf  specified  below; 


T 


Total 
Tr-ir:  No.       amount 
bid 


Amount 

pf-r 
hoi't;ire 


A?iU)Unt  of  e<l.-h 

bdhus  .'iuliniitlfd 

with  bid 


17.  Required  Joint  Bidder's  Statement. 
In  tlie  case  of  joint  bids,  each  point  bid- 
der must  execute  the  following  statement 
before  a  notary  public  and  submit  it  with 
his  bid. 

Joint  Bidder  s  Statement 

I  hereby  certify  that 

(entity  submitting  bid  i 
is  eligible  under  43  CFR  3302  to  bid  Jointly 
with  the  other  parties  submitting  this  bid. 


WEORESOAY.  JANUARY  19,  1977 

PART  VI 


Signature 
(Please  type  signer's 
name  under  signature ) 
Sworn  to  and  subscribed  before  me   ilii 
day  of 19. _. 


Proportionate  Interest  of  Company  is) 
Submitting  Bid 

Qualiflcitlon  Pile  No.  YK % 

Company  | 

Address 


Notary  Public 

State    of 

(County)     of 


Signature 

(Pleas*  typ«  signer^ 

name  under  signature) 


Curt  Berklund, 
Director, 
Bureau  of  Land  Management. 

Approved:  January  13,  1977. 

Thomas  S.  Kleppe, 
Secretary  of  the  Interior. 

[FR  Doc.77-1632  Filed  l-18-77;8:45  am] 
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FEDERAL  ELECTION 
COMMISSION 

[  11  CFR  Parts  2  and  3] 

[Notice  1977-^1 

SUNSHINE  ACT  REGULATIONS 
Notice  of  Proposed  Rulemaking 

Pursuant  to  Pub.  L.  94-409  as  enacted 
in  5  U.S.C.  552b.  the  "Government  In 
the  Suashine  Act,"  the  Federal  EOectlon 
Copunission  publishes  for  public  com- 
ment Its  proposed  regulations  Imple- 
menting 5  U.S.C.  552b.  as  required  by  2 
UJ3.C.S52b(g). 

Written  comments  (xi  these  regula- 
tions diould  be  sent  to:  Regulation  Sec- 
tiaa.  Office  of  the  General  Counsel.  Fed- 
cnl  ElBCtkxi  Commission.  1325  K  Street, 
NW^  Washlngttm.  D.C.  20463.  Comments 
should  be  submitted  on  or  before  Febru- 
ary 18. 1977. 

Vernon  W.  Thomson. 
CfMirman  for  the 
Federal  Election  Commission. 

Jantiart  13, 1977. 

It  W  proposed  to  add  11  CFR  Parts  2 
and  3  as  follows: 

MRT  2— SCOPE  AND  DEFINITIONS 

3.1  aoope. 

a.a  Oommlasion. 

3.3  Ocanmlaeuoner  or  member. 

3.4  Pclnon. 

3.5  Meeting. 

Acthoritt:    Sec.  3(ftl.  Pub.  L.  94-409 

§  2.1      Scope. 

These  regulations  are  promulgated 
pursuant  to  the  directive  of  5  UJ3.C. 
i552b(g)  which  was  added  by  section 
3(a)  oC  Pub.  L.  94-409.  the  Government 
in  the  Sunshine  Act  and  specifically  Im- 
plODMit  subsections  (b)  through  (f)  of 
that  Act. 
§  2J     ComniiMion. 

"Commission"  means  the  Federal  Elec- 
tlm  Commission.  1325  K  Street  NW.. 
Washington,  D.C.  20463. 

§  2.3      Cominissionep  or  iiienilirr. 

"Commissioner"  or  "member"  means 
an  individual  appointed  to  the  Federal 
Election  Commission  pursuant  to  2 
XJB.C.  437(a)  and  S  101(e)  of  Pub.  L. 
94^283  and  shall  also  Include  ex-offlcio 
non-voting  Commissioners  or  members, 
the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House,  but  does  not  Include 
»  proxy  or  other  designated  represent- 
ative of  a  Cbmmlssloner. 

S  2.4      Per»on. 

"Person"  includes  an  individual. 
partnership,  oorporatloa,  associatioa,  or 
public  or  private  orgBnIwttlnn.  other 
than  an  agency  of  the  United  States 
Government. 

§  2.5     Meeting. 

"Meeting"  means  the  deliberatloa,  in- 
cludlBg  those  omiducted  through  con- 
ference teteiAuxie  or  similar  communl- 
catiooJi  equipment  by  means  at  which  all 
persons  participating  In  the  meeting  can 


>iOPOSED  RULES 


hear  eAch  other,  of  at  least  four  voting 
nuariMrs  at  the  Commission  In  coUegl 
where  such  deliberations  determine  or 
result  In  the  Joint  conduct  or  dlqxwttloa 
of  official  Commlssi<m  business,  but  does 
not  include  deliberations  to  schedule  a 
meetlne.  to  take  action  to  opea  or  dose 
a  meeting,  or  to  release  or  withhold  in- 
formation, or  to  change  tiie  subject  mat- 
ter of  a  meeting  under  §53.2  and  3.3 
of  this  chapter. 

PART  3— MEETINGS 

Sec. 

3.1  Gesieral  rules. 

3.2  Exempted  meetings. 

3.3  Precedure    for    closing    meetiagb 

3.4  Trtnscrlpta,   recordings  aaid   minutes 

3.5  Anmouncement  of  meetings  and  sched- 
■^le  changes. 

3.6  Annual  report. 

Aithiority;  Sec.  3(a),  Pi.ib.  L  94-409. 
§3.1      (ieneral  rules. 

(a»  Commissioners  sliall  not  jointly 
conduct,  determine  or  dispose  <rf  Com- 
missioil  business  other  than  In  accord- 
ance with  this  part. 

(b>  Except  as  provided  in  §  3.2.  every 
portion  of  every  Commission  meeting 
shall  be  open  to  public  observation. 

§  3.2      t.xcmpled  mcelings. 

(a)  1,1)  As  required  by  2  U.S.C.  437g 
(a)  (3)<B),  all  Commission  meetings,  or 
parts  of  meetings,  pertaining  to  the  noti- 
ficatioa  or  investigation  of  a  complaint 
that  the  Act  has  been  violated,  shall  be 
closed  to  the  public,  and  the  require- 
ments of  §§  3.4  and  3.5  shall  not  apply. 
(2)  For  the  purposes  of  this  section, 
"notification  or  investigation  of  a  com- 
plaint" means,  inter  alia,  determinations 
pursuarit  to  2  U.S.C.  427g(a),  the  issu- 
ance of  supoenas,  discussion  of  civil  ac- 
tions or  proceedings,  formal  agency  ad- 
judication pursuant  to  §  5  of  the  Admin- 
istrative Procedure  Act,  discussion  of  re- 
ferrals! to  the  Department  of  Justice,  or 
any  other  matter  related  to  the  Com- 
mission's enforcement  activity. 

(b>  trhe  requirement  of  open  meetings 
shall  not  apply  where  the  Commission 
finds,  pursuant  to  §  3.3,  that  an  open 
meeting  is  more  likely  than  not  to  result 
in  the  disclosure  of : 

(1)  Matters  that  relate  solely  to  the 
sions,  rules  and  practices,  except 
Commission's  internal  personnel  deci- 
sions, rules  and  practices,  except  that 
exemption  does  not  extend  to  Commis- 
sion discussions  regarding  employees' 
dealings  with  the  public,  such  as  person- 
nel manuals  or  Commission  directives 
setting  forth  job  functions  or  proce- 
dures; 

(2)  Matters  which  involve  the  consid- 
eration of  a  proceeding  of  a  formal  na- 
tm«  by  the  Commission  against  a  specific 
person  or  the  formal  censure  of  any  per- 
son; 

(3)  Information  of  a  personal  nature 
where  discolsure  would  constitute  a 
clearly  unwarranted  invasion  of  per- 
sonal privacy; 

(4)  Financial  inforniation  obtained 
from  any  person  and  which  is  privileged 
or  confidential: 

(6)  Information  the  premature  dis- 
closure of  which  would  be  likely  to  have 


a  considerable  adverse  effect  on  the  im- 
plementation of  a  proposed  CTommission 
action. 


§  3.3      Procedure  for  closing  meetings. 

(a)  No  meeting  or  portion  of  a  meeting 
may  be  closed  piirsuant  to  5  3.2  to  public 
observation  xmless  a  majority  of  the 
Commissioners  (not  including  the  ex- 
olDck>  non-voting  Commissioners  >  vote  to 
take  such  action. 

(b)  A  Commission  vote  to  close  a  meet- 
ing shall  be  taken  upon  the  motion  of 
any  member,  other  than  the  ex-oflBcio 
non-voting  members.  A  single  vote  may 
be  taken  with  respect  to  a  series  of  meet- 
ings, all  or  a  portion  or  portions  of  which 
are  proposed  to  be  closed  to  the  public, 
or  with  respect  to  any  information  con- 
cerning such  series  of  meetings,  so  long 
as  each  meeting  in  such  series  involves 
the  same  particular  matters  and  is 
scheduled  to  be  held  no  more  than  30 
days  after  the  initial  meeting  in  such 
series. 

(c)  Although  no  meeting  need  be  held 
to  consider  closing  a  meeting  each  vote 
taken  pursuant  to  subsection  (b)  shall  bo 
recorded  by  the  Secretary  to  the  Com- 
mission. No  proxies,  written  or  otherwi^  e. 
Shall  be  counted. 

(d)  (1)  If  the  Cwnmission  votes  to 
close  a  meeting,  or  any  portion  or  por- 
tions thereof,  to  the  public,  then  within 
24  hours  it  shall  make  publicly  available 
a  written  statement  with  respect  to  such 
vote.  The  written  statement  shall  con- 
tain: 

(i)  A  citation  to  the  section  of  these 
regulations  pursuant  to  which  the  meet- 
ing was  closed  to  public  observation  to- 
gether with  an  explanation  as  to  why  the 
specific  discussion  comes  within  the  cited 
exemption: 

(li)  The  vote  of  each  Commissioner  on 
the  motion  to  close  the  meeting; 

(iii)  A  list  of  the  names  of  all  persons, 
other  than  Commissioners  or  Commis- 
sion staff,  expected  to  attend  the  closed 
meeting  and  their  affiliations.  For  pur- 
poses of  this  paragraph  (d)  (iii)  of  this 
section  affiliation  means  title  or  position, 
and  employer  and,  in  the  case  of  a  repre- 
sentative, the  name  of  the  person  repre- 
sented, and 

(iv)  Shall  be  signed  by  the  Commis- 
sioner who  presided  at  the  meeting  where 
the  vote  to  close  the  meeting  was  taken. 
(2)  The  original  copy  of  the  statement 
shall  be  maintained  in  the  Commission's 
Public  Records  Office. 

(e)  Each  time  that  the  Commiaeicn 
votes,  pursuant  to  paragraph  <b)  of  this 
section,  to  close  a  meeting,  the  General 
Counsel  shall  publicly  certify  that,  in  his 
or  her  opinion,  the  meeting  may  properly 
be  closed  to  public  observation.  The  cer- 
tification shall  state  each  relevant  ex- 
emptive  provision.  The  original  copy  of 
such  certification  shall  be  attached  to, 
and  preserved  with,  the  statement  re- 
quired by  paragraph  id)  of  this  section. 

§  3.4  TraII^<■ript».  rt  cordiii;:-  iuwl  mui- 
iiles. 
(a)  The  Secretary  to  the  CommLs.sion 
shfill  maintain  a  complete  transcript  or 
electronic  recording  adequate  to  record 
fullv  the  proceeidings  of  each  meeting, 
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or  portion  of  a  meeting,  closed  to  public 
observation.  An  electronic  recoirdInK  of 
a  meeUag  Shan  be  coded,  or  other  records 
shan  be  kept.  In  a  manner  adequate  to 
Identify  each  speaker. 

<b)  In  the  case  of  a  meeting,  or  por- 
tion of  a  meeting,  closed  to  public  ob- 
servation because  it  concerns  matters  set 
out  In  paragraph  (a)  of  i  3.2,  the  Com- 
mission may,  in  lieu  of  a  complete  tran- 
script or  electronic  recording,  maintain 
<a  set  of  minutes.  Such  minutes  shall  f  iilly 
and  clearly  describe  all  matters  discussed 
and  shall  provide  a  full  and  accurate 
summary  of  any  sMstions  taken  and  the 
reasons  therefor,  Including  a  description 
of  each  of  the  views  expressed  at  the 
meeting  on  any  item  by  any  person  at- 
tending and  shall  reflect  the  vote  of  each 
member  on  any  document  considered  in 
connection  vrith  any  action  taken  at  the 
meeting. 

<c)  The  Commission  shall,  within  a 
reasonable  time  not  to  exceed  30  days, 
place  on  file  in  the  Public  Records  Office 
of  the  Commission,  a  copy  of  the  tran- 
script, recording,  or  minutes,  as  appro- 
priate, which  reflects  matters  discussed, 
or  information  developed,  at  the  meeting 
which  were  not  within  the  scope  of  the 
exemption  provision  of  §  3.2  pursuant  to 
which  the  meeting  was  closed. 

(d)  A  complete  verbatim  copy  of  the 
transcript,  a  complete  copy  of  the  min- 
utes, or  a  complete  electronic  recording 
of  each  meeting,  or  portion  of  meeting, 
closed  to  the  public,  shall  be  maintained 
by  the  Secretary  to  the  Commission  in 
the  confidential  files  of  the  Commission, 
for  a  period  of  two  years  .^subsequent  to 


Budi  meettnc,  or  nntfl  one  year  after  the 
copdasiop  of  any  agoacy  proceeding  with 
ra9>eet  to  whkh  the  meeting,  or  portion 
of  the  meeting  was  held,  whichever  oc- 
eucs  later. 

g  3.5      Anneunceiuenl    of    nicclings    and 
schedule  cluinges. 

(a)  In  the  case  of  each  meeting,  the 
Commission  shall  publicly  announce  and 
shall  submit  such  announcement  for 
pubhcation  in  the  Federal  Register  at 
least  seven  days  prior  to  the  day  on 
which  the  meeting  is  to  be  called  to 
order.  Such  announcement  must  contain: 

(1)  The  date  of  the  meeting; 

<2)"  The  place  of  the  meeting; 

<  3)  The  subject  matter  of  the  meeting ; 

t4)  Whether  the  meeting  Is  to  be  open 
or  closed  to  the  public ;  and 

(5)  The  name  and  telephone  number 
of  the  official  designated  by  the  agency 
to  respond  to  requests  for  Information 
about  the  meeting. 

(b)  The  public  announcement  and 
submission  for  publication  required  by 
paragraph  (a)  of  this  section,  shall  be 
made  in  the  case  of  every  meeting  to  be 
held  by  the  Commission  unless  a  major- 
ity of  the  Commissioners  decide  by  re- 
corded vote  that  the  situation  requires 
that  a  particular  meeting  be  called  at  an 
earlier  date,  in  which  case  the  Commis- 
sion shall  make,  at  the  earliest  prswrtle- 
able  time,  the  public  annoimcement  re- 
quired by  paragraph  (a)  of  this  section 
and  a  concurrent  submlssicm  to  the  Fed- 
eral Register. 

<c)  The  time  or  place  of  a  meeting 
may  be  changed  following  the  public  an- 
nouncement required  by  paragrajAs  (ai 


and  (b)  of  this  section,  only  If  the  Can- 
mission  publicly  announces  such  change 
at  the  earliest  practicable  time. 

(d)  The  subject  matter  of  a  meeting. 
or  the  determination  of  the  Commission 
to  open  or  close  a  meeting,  or  portion  of 
a  meeting,  to  the  public,  may  be  changed 
following  the  public  announcement  re- 
quired by  ptiragraphs  (a)  and  (b>  of  thif 
section  only  if : 

(1)  A  majority  of  the  entire  member- 
ship of  the  Commission  determines  by  a 
recorded  vote  that  Commis.sion  business 
so  requires  and  that  no  earlier  announce- 
ment of  the  change  was  possible,  and 

(2)  The  Commission  public^  an- 
nounces, and  concurrently  submits  for 
publication  In  the  Federal  Rbgistcr,-  the 
change  and  the  vote  of  each  member 
upon  such  change  at  the  earliest  prac- 
ticable time. 

§  3.6      Annual  report. 

The  Commission  shall  report  amiualb 
to  Congress  regarding  its  compliaJice 
with  such  requirements  including: 

(1)  A  tabulation  of  the  total  number 
of  Commission  meetings  open  to  the 
public 

(2)  The  total  number  of  such  meeimp' 
closed  to  the  public 

(3)  The  reascms  for  closing  .--noh  nwei  - 
Ings 

(4)  A  description  of  any  litigation 
brought  against  the  Commission  under 
the  Act,  Including  any  costs  assessed 
against  the  Commlsssion  In  such  litiga- 
tion (whether  or  not  paid  by  the  Com- 
mission) . 

|FK  Doc  77   1686  Piled   1    J8  77  8  4F  ami 
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FEDEtAL  ELECTION   COMMISSION 

(Notice  1977-2] 

PRIVACY  ACT  OF   1974 

Proposed  New  Notice  of  ^stem  of  Records 

On  December  14,  1976  (41  PR  54719>, 
the  Federal  Election  Commission  pub- 
lished in  Notice  1976-68,  PBC  8  which 
was  to  be  effective  30  days  after  publica- 
tion provided  the  request  for  a  waiver 
of  the  new  system  notice  was  granted 
by  the  Office  of  Management  and  Budget 
or  unless  the  Commission  published  a 
notice  to  the  contrary.  Tlie  Office  of 
Management  and  Budget  granted  such 
a  waiver  on  December  29,  1976. 

Thomas  K  Harris, 
Vice  Chairman  for  the 
Federal  Election  Commission. 

January  13,  1977. 

(PR  Doc.  77-1683  Piled  1-18-77:8:45  am] 


[Notice  1977-4,  AOR  1978-116  and  AOR 
1977-11 

ADVISORY  OPINION  REQUESTS 

Pursuant  to  2  U.S.C.  437f  (c>  and  the 
procedures  reflected  in  Part  112  of  the 


NOTICES 

Conunission's  Proposed  Regulations, 
published  on  Augtist  25,  1976  (41  FR 
35954) ,  Advisory  Opinion  Requests  1976- 
116  and  1977-1  have  be^i  made  public 
at  the  Commission.  Copies  of  AOR  1^976- 
116  and  AOR  1977-1  were  made  avail- 
able on  January  11,  1977.  These  copies 
of  advisory  opinion  requests  were  made 
available  for  public  inspection  and  pur- 
chase at  the  Federal  Election  CommL-- 
sion,  Public  Records  Division,  at  1325  K 
Street  ffW.,  Washington.  D.C.  20463. 

Inteilested  persons  may  submit  writ- 
ten comments  on  any  advisory  opinion 
request  within  ten  days  after  the  date 
the  reqpest  was  made  public  at  the  Com- 
mission. These  comments  should'be  di- 
rected to  the  Office  of  the  General  Coun- 
sel, A4visory  Opinion  Section,  at  the 
Commission.  Persons  requiring  addition- 
al time  in  which  to  respond  to  any  ad- 
visory lopinion  requests  will  normally  be 
granted  such  time  upon  written  request 
to  the  Commission.  AU  timely  comments 
received  by  the  C(»mnission  will  be  con- 
sidered before  the  Commission  issues  an 
advisory  opinkMi.  Comments  on  pend- 
ing requests  should  refer  to  the  specific 


AOR  number  of  the  requests  and  statu- 
tory references  should  be  to  the  United 
States  Code  citations  rather  than  to  the 
Public  Law  citations. 

A  descriptive  listing  of  each  of  the  re- 
quests recently  made  public  as  well  as  the 
identification  of  the  requesting  party  fol- 
lows hereafter: 

AOR  1976-116:  May  the  campaign  commit- 
tee of  a  Member  of  Congress  expend  funds  to 
finance  the  writing  of  a  boolt  and  screenplay 
about  the  life  of  a  Member? — Requested  by 
Representative  Mario  Biaggi,  U.S.  House  of 
Representatives,  Washington,  D.C. 

AOR  1977-1 :  Whether  an  automobile  pur- 
Chased  by  the  principal  campaign  committee 
of  a  Member  of  Congress  to  provide  cam- 
paign-related transportation  may  be  used  by 
the  Member  or  his  staff  for  official  duties  with 
expenses  for  such  use  being  paid  by  the  com- 
mittee.— Requested  by  P.  Robert  Matthews 
on  behalf  of  the  Lent  for  Congress  CoBnmlt- 
tee.  Baldwin,  New  York. 

Vernon  W.  Thoicson, 

Chairman  for  the 
Federal  Election  Corn-mission. 

January  13,  1977. 
|FR  Doc  77-1685  Filed  l-18-77;8:45  am) 
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lULES  AND  REGULATIONS 


Title  10 — Energy 


CHAPTER  II— FEDERAL  ENERGY 
ADMINISTRATION 

PART  203— STANDARDS  OF  CONDUCT 

Additional  Requirements  Concerning 
Reporting  of  Employee  Financial  Interests 

On  April  2,  1976,  a  proposal  to  amend 
iO  CFR  203  (Standards  of  Conduct  Reg- 
alaitkms)  was  published  in  the  federal 
Register   (41  FR  14261).  The  amend- 
ments were  Issued  pursuant  to  section 
522  oi  the  Energy  Policy  and  Conserva- 
tion Act  (EPCA).  Pub.  L.  94-163,  t»  Im- 
plement Ihe  reporting  requlrenients  con- 
tained therein  with  respect  to  financial 
interests  of  F'EA  personnel  performing 
f mictions  and  duties  under  the  EPCA. 
.    The  final  regulations  hereby  promul- 
gated, which  embrace  several  modlflca- 
tions  of  the  proposed  regulations  dis- 
cussed below,  require  that  any  employee 
of  FEA  not  specifically  listed  as  exempt  in 
Appendix  E  annually  file  a  "Statement  of 
Known  Financial  Interests"   (published 
here  as  Appendix  F)  beginning  on  Feb- 
niary  1,  1977.  TTiese  statements  are  sub- 
ject to  examination  and  are  available  to 
the  public  for  copying  upon  request.  Non- 
exempt  employees  must  list  any  known 
financial  Interest  In :  <  1 )  any  person  en- 
gaged In  the  business  of  exploring,  devel- 
oping, producing,  refining,  transporting 
by  pipeline,  or  dMrlbuting  (other  than 
at  retail  level)  coal,  natural  gas,  or  pe- 
troleum products;  and  <2>  property  from 
which  coal,  natural  gas,  or  crude  oil  Is 
commercially  produced,  held  by  the  ofiB- 
cer  or  employee  during  the  preceding 
calendar  year.  The  regulations  define  the 
terras  "knouTi  financial  Interest"  and 
"policymaking   position"    and   establish 
methods  by  which  the  filing  requirement 
will  be  monitored  and  enforced,  Includ- 
ing appropriate  provision  for  the  filing  of 
the  statements  and  their  review  by  the 
Administrator  of  FEA.  Furthermore,  the 
regulations  provide  for  the  annual  re- 
view of  the  list  of  exempted  positions 
along  with  a  method  by  which  an  em- 
Cdoyee  may  immediately  appeal  the  re- 
qtfbvDient  that  he  file  the  "Statement 
of  E^nown  Financial  Interests". 

An  comments  received  by  FEIA  per- 
taining to  its  proposed  regulations  were 
glTen  full  and  careful  conslderatfcm.  One 
comment  pointed  out  that  In  amending 
!  203.27  of  the  Standards  of  Conduct 
Regulations  the  existing  subsectt<m  (c). 
enumerating  specific  types  of  remedial 
£u:tion  available  to  the  Administrator  in 
his  review  of  stat«nents  of  financial  In- 
terest, was  deleted.  The  deletion  of  this 
subsection  was  the  inadvertent  result  of 
proposed  renumbering,  and  the  final  reg- 
ulations published  here  reflect  Its  rein- 
corpoTatkm. 

With  respect  to  the  list  of  exempted 
positions  in  Appendix  E.  the  General 
AccouBtlng  OfiBce  suggested  that  a  gen- 
eral exemption  of  all  positions  below  the 
GS-13  levd  In  PEIA's  non-regulatory  of- 
fices was  deficient  in  Its  failure  to  reflect 
an  affirmative  decision  that  eacli  posi- 
tion exeoipled  was  non-regulatory  and 
zmn-poUcymaking    In    nature.     Hence, 


TEA.  has  defined  tlie  teim  "policymaking 
position"  tn  i  203.2ean»  and,  after  can- 
vaastng  12ie  as)propriate  FEIA  offices  for 
ft  reaasessmeDt  of  the  exempted  positions 
<Kmtalned  In  the  proposed  regulations. 
lias  revised  the  list  of  exempted  positions 
oontalned  in  Appendix  E  in  accordance 
with  this  definition.  Thus,  while  all  FEA 
personnel  in  positions  classified  as  GS-13 
and  above  continued  to  be  covered  by  the 
reporting  requirement,  a  number  of  other 
positions  not  required  to  report  under 
the  proposed  regulations  are  now  cov- 
ered. 

The  criteria  establishing  wliich  mutual 
lunds  or  investment  clubs  must  be  re- 
ported under  §  203.26aib)  have  been 
clarified.  A  mutual  fund  or  investment 
club  specializing  in  or  maintaining  20% 
or  more  of  its  assets  in  energy  businesses 
or  properties  will  be  considered  to  have 
substantial  energy  holdings  and  must  be 
repoi-ted. 

Technical  changes  in  the  proposed 
amendments  were  made  which  have  no 
substantive  effect  on  the  content  of  the 
regulations.  The  proposed  smiendments 
omitted  reference  to  the  "Statement  of 
Known  Financial  Interests"  in  §  203.S 
<c)  <2)  for  review  by  the  Regional  Coun- 
BCl.  The  regulations  as  publi.shed  correct 
this  technical  error. 

Appendix  E  has  been  amended  to  re* 
fiect  organizational  changes  irt  FEA.  The 
Office  of  Policy  and  Analysis  has  been 
eliminated  and  in  its  place  the  Office  of 
Policy  £knd  Program  Evaluation  and  the 
Office  of  Energy  Information  and  Analy- 
sis were  created.  A  new  Office  of  Stra- 
tegie  Petroleum  Reserve  has  been  estab- 
lished and  the  title  of  the  Office  of 
Management  and  Administration  hae 
been  shortened  to  the  Office  of  Manage- 
ment. 

It  was  also  felt  that  additional  clarity 
yjas  needed  in  the  "Statement  of  Known 
Financial  Interests"  form  required  to  be 
filed  for  public  disclosure  by  tne  cov» 
ered  FEA  officers  and  employees.  Amend- 
ments have,  therefore,  been  made  to  the 
form  and  its  accompanying  instruction 
isheet  (Appendix  F  of  the  final  regiJa- 
tions) .  These  revisions  in  no  way  change 
the  substantive  reporting  requirements 
of  FEA  officers  and  employees.  They  are 
Intended  merely  to  claxtfy  for  the  em- 
ployee the  types  of  financial  interests  In 
energy  businesses  and  energy  properties 
which  must  be  reported  and  reflect  alter- 
ations made  to  the  proposed  regulations, 
as  incorporated  in  the  final  regulations 
published  below. 

Finally,  minor  grammatical,  punctua- 
tion, and  organizational  changes  were 
made  to  the  regulations  for  clarity  and 
to  align  them  with  the  substantive 
changes  eniunerated  above  and  to  cor- 
rect obvious  clerical  errors  in  the  pro- 
posed regulations.  No  substantive 
changes  were,  made  other  than  those 
listed  above. 

(Federal  Energy  Administration  Act  oi  1974, 
Pub.  L.  93-275,  E.O.  11790,  30  FR  2318$; 
Energy  Policy  and  Conservation  Act,  Pub.  h- 
94-163;  E.O.  11222,  30  FR  6469,  3  CFR.  1964- 
196fi  Comp.,  306;  6  CFR  735.104  ) 

In  consideration  of  the  foregoing,  Part 
203  of  Chapter  n,  mtle  10  of  the  Co4e 


of  Federal  Regulations  is  amended  as  set 
forth  below. 

Issued  in  Washingtc«i,  D.C.,  January 
14,  1977. 

Eric  J.  Pygi, 
Acting  General  Counsel, 
Federal  Energy  Administration. 

1.  The  table  of  contents  of  Part  203 
Ls  amended  by  adding  the  titles  of  the 
following  new  section  and  appendixes 
in  the  appropriate  order: 

Sec 

<  *  *  *  • 

203  26a  Additional  reporting  requirement* 
concerning  financial  Interests:  Statement  of 
Known  Financial  Interests. 


7odc 


Appendix  E 
Appendix  F 

2.  Section  203.1  is  amended  by  revising 
paragraph  (b)  and  inserting  after  the 
fourth  sentence  of  paragraph  (c)  new 
language  to  read  as  follows: 

§  203. 1      Purpose  and  Scope. 

*  •  •  •  • 

lb")  This  part  is  intended  to  foster 
the  foregoing  concepts.  It  is  Issued  in 
compliance  with  the  requirements  of 
Executive  Order  11222  of  May  8,  1965, 
and  is  based  upon  the  provisions  of  that 
order,  the  regulations  of  the  Civil  Serv- 
ice Commission  Issued  thereunder  (part 
735'of  5  CFR,  Chapter  I),  the  require- 
ments of  section  522  of  the  Energy  Pol- 
icy and  Conservation  Act  (Pub.  L.  94- 
163),  and  the  other  statutes  cited  else- 
where in  this  part. 

(c)    •  •  * 

Additionally  this  part  implements  sec- 
tion 522  of  the  E»er«y  Policy  and  Con- 
servation Act.  •  •  • 

3.  Section  203.3  is  amended  by  revis- 
ing the  introductory  clause  thereof  to 
read  as  follows: 

§  203..'}      Definitions. 

Except  as  otherwise  provided  ii. 
5  203.26a  of  this  part — 

•  •  •  *  * 

4.  Section  203.6  is  amended  by  revis- 
ing paragrai^  (b)(3)  and  paragraph 
(c)(2)  thereof  to  read,  respectively,  as 
follows: 

§  203.6     InlJ-rpretalion       and       iiiKiwtry 
sorvioe:  rounseling. 


'b) 


«3)  Receive  Information  on  and  re- 
solve or  forward  to  the  Administrator 
of  FEA  for  consideration  conflicts  or  ap- 
parent conflicts  which  appear  in  the 
Statements  of  Employment  and  Finan- 
cial Interests  and  the  Statements  of 
Known  Financial  Interests  aubmitted 
under  this  part,  which  are  not  resolved 
at  a  lower  level. 

(c)   •  •   • 

•  •  «  •  • 

(2)  Receive  information  on  and  at- 
tempt to  resolve,  or  refer  to  the  Coun- 
sel<»-  for  FEA,  conflicts  of  Interest  or 
appearances  of  conflicts  oi  Interest  In 
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Statements  dt  Emi^yment  and  Finan- 
cial Interests  and  Statemoxts  of  Known 
Financial  Interests  submitted  by  em- 
ployees and  special  Govenunoit  em- 
ployees to  whom  they  are  required  to 
give  advice  and  guidance,  which  are  not 
resolved  at  lower  lev^. 

*  •  •  •  • 

5.  Section  203.8  is  amended  by  revis- 
ing the  first  s«itence  of  paragraph  ic 
to  read  as  follows : 

§  203.8      Coiiflii  ts  of  Interest. 

*  •  •  •  * 

(c)  The  principal  statutory  provisions 
relating  to  bribery,  graft,  and  conflicts 
of  Interest  are  contained  in  Chapter  11 
of  the  Criminal  Code,  18  U.S.C.  201-224, 
and  section  522  of  the  Energy  PoUcy 

and  Conservation  Act  (Pub.  L.  9i-163  • . 

•   *    • 

§  203.23      [  Amended  1 

6.  SectiiMi  203.25(e)  is  amended  by 
deleting  "June  30"  and  inserting  in  lieu 
thereof  "December  31." 

7.  A  new  section  203.2Ga  is  added,  to 
readasfc^ows: 

§  203.26a  Additional  reporting  require- 
ments concerning  financial  interests : 
Statement  of  Known  Financial  lu- 
te rests. 

(a)  This  section  applies  to  all  covered 
employees,  as  defined  in  paragraph  (b' 
of  this  section.  This  section  imposes  cer- 
tain reporting  requirements,  as  required 
by  secticm  522  of  the  Energy  Pohcy  and 
Conservation  Act,  on  all  officers  and  em- 
ployees of  the  FEA  performing  fungtions 
or  duties  pursuant  to  the  Energy  Policy 
and  Conservation  Act  (including  any 
function  or  duty  delegated  by  the  Presi- 
dent pursuant  to  Executive  Order»  ex- 
cept those  officers  and  employees  who 
occupy  positions  which  the  Administra- 
tor determines  are  of  a  non-regulatory 
and  non-policymaking  nature.  Appendix 
E  of  this  part  sets  forth  those  positions 
which  the  Administrator  has  determined, 
by  applying  thereto  the  included  defini- 
tion of  "policjTnaking  positions",  to  in- 
volve the  performance  of  duties  or  func- 
ti<ms  under  the  Energy  Policy  and  Con- 
servation Act,  but  which  are  of  a  non- 
regulatory  and  non-policymaking  na- 
ture, and  exempt  from  the  requirements 
of  this  section.  All  officers  and  employees 
holding  positions  within  FEA  not  listed 
as  exempt  in  Appendix  E.  at  any  time 
during  the  applicable  calendar  year,  are 
considered  covered  employees  and  are 
subject  to  the  requirements  of  this  sec- 
tion. 

(b)  For  purposes  of  this  section: 
"Officer  or  employee"  means  an  of- 
ficer or  employee  (rf  FEA  and  Includes 
a  special  Oovemment  employee  as  de- 
fined in  §  203.3(d)  of  this  pert. 

"Policymaking  position"  means  a  posi- 
tion in  which  the  Incumbent  has  the 
authority,  whether  Intermediate  or  final, 
exerciseable  either  alone  or  with  others, 
to  supervise,  guide,  change,  or  otherwise 
affect  the  dlrectltMi  oi  any  program  of 
FEA  specifically  authorized  or  extended 
by  EPCA.  A  position  in  which  the  incum- 


bent makes  only  those  administrative  de- 
cisions niilch  are  necessary  for  the  im- 
plnnentatitm.  of  FEA  policy  develop>ed 
pursuant  to  FEA  programs,  specifically 
authorlzed  or  extended  by  EPCA,  is  not 
consid^ed  a  "policymaking  position". 

"Covered  «nployee"  means  an  officer 
or  emjdoyee  holding  a  position  with  FEA 
at  any  time  during  the  applicable  calen- 
dar year  which  is  not  listed  as  exempt  in 
Appendix  E  of  this  part. 

"Person"  means  am-  natural  person, 
corporation,  partnership,  association, 
consortium,  or  any  entity  organized  for  a 
common  business  purpose,  wherever 
situated,  d(»niciled.  or  doing  business, 
who  directly  or  through  other  persons 
subject  to  their  control  does  business  in 
any  paxt  of  the  United  States. 

"IMgaged  in  energy  business"  means 
the  active  conduct  of  one  or  more  of  the 
businesses  of  commercially  exploring,  de- 
veloping, producing,  refining,  transport- 
ing by  pipeline,  or  distributing  (other 
than  at  the  retail  level)  coal,  natural  gas, 
or  petroleum  products.  A  parent  busi- 
ness, including  a  holding  company-,  shall 
be  considered  to  be  engaged  in  energy 
business  for  purposes  of  this  section  if 
one  or  more  of  its  subsidiaries  actively 
conducts  one  or  more  of  the  businesses 
enumerated  in  the  preceding  sentence.  A 
mutual  fund  or  investment  club  shall  be 
considered  to  be  engaged  in  energy  busi- 
ness for  purposes  of  this  section  if  a  sub- 
stantial portion  of  its  investments  are  in 
one  or  more  of  the  businesses  enumerated 
in  this  section.  Mutual  funds  or  invest- 
ment clubs  specializing  in  or  maintain- 
ing 20% or  more  of  their  assets  in  energy 
businesses  or  properties  are  considered  to 
have  substantial  enei-gy  holdings  and 
must  be  reported. 

"ESiergy  property"  means  lands,  in- 
cluding submerged  lands,  or  any  mineral 
rights  thereto,  from  which  coal,  natural 
gas,  or  crude  oil  is  commercially  pro- 
duced. A  financial  interest  in  a  company 
which  holds  real  property  or  interests  in 
real  property  from  which  coal,  natural 
gas,  or  crude  oil  Is  commercially  pro- 
duced shall  be  considered  an  interest  in 
energy  property. 

"Petroleum  products'  means  crude  oil, 
residual  fuel  oil,  or  any  refined  petroleum 
product  (including  any  natural  liquid 
and  any  natural  gas  liquid  product) . 

"Known  financial  interest"  means  any 
pecuniary  interest  of  an  officer  or  em- 
ployee, of  which  such  officer  or  em- 
ployee has  knowledge  or  of  which  he  can 
reasMiably  be  expected  to  have  knowl- 
edge: (1)  m  any  person  engaged  in 
energy  business  or  (2)  in  energy  prop- 
erty. Such  interest  includes  the  right 
to  occupy  or  use  energy  property,  or  to 
take  any  benefits  therefrom  based  upon 
a  lease  or  rental  agreement,  and  in- 
cludes any  oral  or  written  contract  by  the 
officer  or  employee  or  his  agent  with  a 
person  who  has  such  right,  which  con- 
tract results  in  or  is  expected  to  result 
in  benefit  to  the  officer  or  employee, 
which  benefit  is  or  would  be  derived  from 
such  persm's  right.  With  respect  to  offi- 
cers or  employees  who  are  beneficiaries 
of  blind  trusts,  only  pecimiarj-  Interests 
that  are  initially  committed  to  the  blind 


trust,  not  any  interests  thereafter  ac- 
quired, shall  be  deemed  to  be  known  fi- 
nancial interests. 

"Blind  trust"  means  a  trust  instru- 
ment whereby:  (1)  The  officer  or  em- 
ployee requires  the  trustee  to  sell,  ex- 
change, (NT  otherwise  dispose  of  any 
pecuniary  interest  initially  committed  to 
the  trust  in  any  person  engaged  in  energy 
business  or  in  energy  property ;  and 

<2i  The  officer  or  emi^yee  has  no 
knowledge  ot  control  over  future  finan- 
cial interests  acquired  by  the  trustee. 

(c)  Beginning  on  February  1,  1977,  a 
Statement  of  Known  Financial  Interests 
(Appendix  F  to  tins  part)  shall  be  filed 
annually  with  the  supervisor  to  whom 
the  employee  reports  by  each  covered 
employee.  The  term  "covered  employee" 
is  defined  in  paragrai^  (b)  of  this  sec- 
tion. Such  statonent  shall  set  forth  each 
known  financial  Interest,  as  defined  in 
paragraph  (b)  of  this  section,  held  by 
such  employee  during  the  peirt  of  the 
preceding  calendar  year  that  the  em- 
ployee held  a  position  not  listed  as  ex- 
empt in  Appendix  E.  If  a  covered  em- 
ployee has  held  no  known  financial 
mterest,  as  defined  in  paragrai^  (b)  of 
this  section,  during  the  preceding  cal' 
endar  year,  he  shall  file  with  the  super- 
visor to  whom  he  reports  a  Statement  of 
Known  Financial  Interests  mart:ed  to 
indicate  that  no  such  interest  was  held 
during  such  period. 

<d>  The  FEA  supervisor  to  whom  a 
covered  employee  reports  shall  obtain 
the  Statement  of  Known  Financial  In- 
terests from  him  and  forward  such  state- 
ment together  with  the  employee's  State- 
ment of  Employment  and  Financial  In- 
terests, if  required  by  §|  203.25  or  203.26. 
to  the  Office  of  Executive  Programs  for 
transmittal  to  the  Counselor  or  his  des- 
ignee for  review,  or  in  the  case  of  a 
regional  emplogree,  to  the  Regional  Coun- 
selor for  his  review. 

(e)  A  covered  employee,  if  he  beUeves 
that  the  position  he  holds  should  be 
listed  as  exempt  in  Appendix  E  because 
his  position: 

(1)  Does  not  involve  performance  of 
functions  or  duties  imder  the  Energy 
Policy  and  Conservation  Act;  or 

(2)  Does  Involve  performance  of  such 
functions,  but  Is  of  a  non-regtilatory 
and  non-policymaking  nature,  may  file 
a  written  request  for  reconsideration  of 
the  classification  of  his  position  with 
the  Counselor  or  designee.  The  Counselor 
or  designee  shall  consider  such  request 
within  a  reasonable  time  and,  after  ap- 
proval by  the  Administrator,  shall  in- 
form the  employee  of  his  conclusion  in 
writing.  The  counselor  or  designee  on 
his  own  initiative,  or  in  response  to  re- 
quests for  reconsideration,  may  from 
time  to  time  with  the  approval  of  the 
Administrator  amend  Appendix  E  to  add 
or  delete  positions  from  such  Appendix 
or  change  the  filing  requirement  for  any 
position  listed  therein.  Any  such  amend- 
ments shall  immediately  be  made  avail- 
able to  the  affected  employees  or  to  ap- 
propriate office  heads  for  transmission 
to  affected  employees,  and  to  the  Re- 
gional Counselors.  Such  amendments 
shull  l;e  available  for  public  examination 
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and  copying  In  the  Office  of  Executive 
Programs  and  In  the  Office  of  the  Re- 
gional Counselor. 

(f )  The  counselor  or  designee  will  an- 
nually review  positions  within  FEA  to 
determine  If  revisions  to  Appendix  E  are 
appropriate.  Any  amendments  to  Ap- 
pendix E  shaU  be  published  annually, 
following  completion  of  such  review,  as 
•a  notice  In  the  Federal  Recistfb. 

(g)  Statements  of  Known  Financial 
Interests  shall  be  available  for  public 
examination  and  copying  upon  request 
In  the  Office  of  Executive  Programs  or. 
In  the  case  of  regional  employees,  in  the 
office  of  the  appropriate  Regional 
Counselor. 

(h)  Statements  of  Known  Financial 
Interests  are  required  of  officers  and 
employees  in  addition  to,  and  not  in  sub- 
stitution for  or  in  derogation  of.  any 
similar  requirement  imposed  by  law,  or- 
der or  regulation.  The  submission  of 
such  statement  by  an  officer  or  employee 
does  not  permit  him  or  any  other  per- 
s<m  to  participate  in  a  matter  in  which 
his  or  the  other  person's  participation 
is  prohibited  by  law,  order  or  regulation. 

il)  The  Office  of  Executive  Programs 
shall  be  responsible  for  the  collection 
and  retention  of  the  statements  of  offi- 
cers and  employees  of  the  National  Of- 
fice. Regional  Counselors  shall  collect 
and  retain  the  statements  of  regional 
employees. 

8.  Section  203  i?"  i.'.  amended  bj  i-evis- 
Ing  paragraphs  ia>  and  »bi  and  by  add- 
ing a  new  paragraph  <d>  to  read  s\<  fol- 
lows: 

§20-1.27       |{.\i«'\.iri  ••.:!;  •iMUt-  of   (iii.iii- 
••ial  iiil«'r«-^I-. 

<a)  The  cotmselor  or  his  designee  in 
cooperation  with  the  employee's  super- 
visor shall  review   tlie  statements  re- 
quired by  §§  203.25.  203.26.  and  203.26a 
to  determine  whether  there  exists  a  con- 
flict, appearance  of  conflict  or  potential 
conflict,  between  the  interests  of  the  of-  1 
fleer  or  employee  or  Special  Government 
employee  concerned  and  the  perform- 
ance of  his  service  for  the  Government. 
In  addition,  the  Counselor  or  designee 
shall  review  the  Confidential  Statements 
and  the  Statements  of  Known  Financial 
interests  of  regional  employees:   when 
there  exists  an  appearance  of  ronflict  or 
a  potential  conflict  of  interest;  when  a 
suspected  violation  by  a  regional  em- 
ployee is  reported;  or  when  a  Confiden- 
tial Statement  or  Statement  of  Known 
Financial  Interests  or  recommendation 
for  remedial  action  is  referred  to  him 
by  a  Regional  Counselor  for  review.  If 
the   Counselor   or   designee   determhies 
that  such  a  conflict  or  appearance  of 
conflict  exists,  he  shall  dlscu-s.-;  with  the 
employee  po&sible  ways  of  eliminating 
the  conflict  or  appearance  of  conflict.  If 
he  concludes  that  remedial  action  should 
be  taken,  he  shall  refer  the  statement  tc 
the  Administrator  of  FEA  with  his  rec- 
ommendation for  such  action.  The  Ad- 
ministrator, after  consideration  of  the 
employee's  explanation  and  .sucli  inve? li-> 


gation  as  he  deans  appropriate,  shall  dl* 
rect  appropriate  remedial  actl<»i  If  he 

deems  it  necessary. 

(b)  The  Regional  Counselor  shall  re- 
view the  statements  of  regional  employ- 
ees required  by  §§  203.25,  203.26  and 
.203.26a  to  determine  whether  there 
exists  a  conflict,  appeftrance  of  conflict 
or  potential  conflict  between  the  inter- 
ests of  the  officer  or  employee  or  Special 
Government  employee  concerned  and 
the  performance  of  his  service  for  the 
Government.  If  the  Regional  Counselor 
determines  tliat  such  a  conflict  or  ap- 
pearance of  conflict  exist.^.  he  shall  di.s- 
cuss  with  the  employee  pos.sible  ways 
of  eliminating  the  conflict  or  appearance 
of  conflict.  If  he  concludes  tliat  remedial 
action  should  be  taken,  he  shall  refer  the 
statenipnt.s  to  the  Counselor  or  hi.s  des- 
ignee witlj  his  r^icmi 
;u-tion. 


MOtl<m  9  of  ttila  Appendix  end  employees 
ooeapylBg  the  positions  hereinafter  listed 
•re  exempted: 


ini<:')i(;u»:o;i  lor  suih 


'6 1  If  in  reviewing  tlie  statement.--  re- 
quired by  §§203.25,  203.26  and  203.26a, 
the  Counselor  or  his  designee  or  the  Re- 
gional Counselor  determines  thai  known 
financial  interests  as  defined  in  beclioji 
203.26a  were  incorrectly  excluded  frooi 
the  statement  required  by  5  203.26a,  he 
sliall  Inform  the  officer  or  employee  or 
Special  Government  employee  filing  the 
statement  of  the  need  to  amend  the 
statement  to  Include  such  intere.sts.  If 
such  reviewer  determines  that  interests 
reported  pursuant  to  §  203.26a  were  un- 
necessarily included  because  they  do  not 
constitute  known  flnancial  interests  t-s 
defined  in  > 203.26a,  the  reviewer  shall 
inform  the  employee  that  he  may  sub- 
mit an  amended  statement  from  which 
such  interests  are  deleted.  The  Coim- 
selor  or  his  designee  or  tlie  Regionel 
Counselor  shall  provide  advice  to  em- 
ployees, prior  to  the  filing  of  st-atemeiit,-; 
required  by  section  203.26a,  concerning 
what  interests  constitute  known  tlnar- 
cial  interest.s  as  defined  by  tliat  ^e'•ti(1n. 

I.  The  AdminLstrator  has  detenniiicd  v'aiit 
officers  and  employees  as  defined  In  §  203.a6a 
(  b)  holding  positions  classified  as  G6  -13  and 
above  must  file  a  Statement  of  Known  Fi- 
nancial Interests.  All  officers  and  employtes 
whose  positions  are  classified  as  GS-12  and 
below  must  also  file  a  Statement  of  Known 
Financial  Interests  unless  their  position  is 
listed  or  referred  to  as  exempt  in  spctton 
1(a)   or   Kb)   of  this  Appendix  E 


Appendix  E 


TIU* 


Series     Ora<le 


ebi- 


»l,9 
U.0 

tj 

!■-  5 

6 

12.  •» 

II 

S 


11 
•J 

6,5 
9 

V.6 

e 
e 

11',  n 

12,11,0 
12 

l> 


Attuuntant 510 

Accounting  lechnlfian 625 

Accounts  maintenance  clerk 620 

Budget  analyst .  560 

Comuiuniratlon!:  relay  operat^jr 892 

Contract  specialist .  1102 

Kmployeo  (1<  velopinent  specialist 235 

Kniplovp(>  rolation.s  and  developm'"'! 

spi>  iaU.-;t ... .      ..  201 

KfMplo.vi'c  rr'.aiions  as,sfstaiit .  203 

Knipl'iy-''  f' I'iOMs  spcciali.st 230 

Ki|ii;ii  r.pj.c  rtiuiity  spr^'ialist. . .     .  160 
l.ivHir          1  !.i;i:iK  intiiil         relations 

<i„-:i.X^<      .   . 230 

M  iii;iBi'i'ii?iT  annivsl _../ 348 

<il)i'r:i!ini;  ;u-(iiuit;Uit 510 

I'ajrollcli'ik.         .         ...  6«4 

rayi'oll  .•iiipiTvi^or...       644 

Payroll  Ircliiiii'ian 644 

Pfrsonupl  as,si.<tant 203 

l'i>r.soiinel  as.«istant  (typing) 203 

lVrsi.iiii.'l  iiiariagcracnt  specialist 201 

l'«r'onnpl  ^o.  iirily  siJwialist 80 

I'os'ii'jii  clasMlioalion  spiicialist. 221 

I'rlntind  sixviali.sl   IMS 

l'ri>uri»iui'nl  agent.  . 1102 

l'ro.'ureniont  a,ssistaiU..     - 1108 

l»tir.  Iia.-;inR  agoiit ..   1106 

.'^talTn^'a'.M^I.int  itypiii^) .,  203 

Start: !!'.;  cl.'lk  (typinu"! 203 

.Slip,  i  visorv  ii<.'al  accounting  spc-.-ial- 

,.,;    .         ' 50) 

S'lpi r\i.-.i)i>  nay  ami  linaiu'lala"isist. 

a.i       ..                .  iOl 

.'alist.    :     ' 212 

s.jp.    visorj  voU'liir  examiner. 540 

Kiipiil>  manat-'i'monl  ollieej' .     .  2003 

■|  iari-i|>.>rtauon  siKy:iali>'t .  210) 

\  I'-ual  inrovinaiion  si)e<'ia)isl  (printed 

iiiadrial)               --    -             .--   -.^  1'^ 

'>  iiii.lier  exainiiHT. .               .  640 
V\v.!e  grade: 

Writo^^^ditor ..  1«2 

Administrative  aide  (steno) 30) 

Administrative  clerk  (tyvJing) 301 

Administrative  funds  Bpeciwist...  301 

Adniini.strative  services  assistant.  301 

\dministrative  tocbnician 301 

'  onitminicationa  assistant 301 

<  orre.sijondenee  analyst 301 

1  Mta  pnxe^ssing  clerk  (typing) ...  30) 

1  ii.-.triliution  clerk.--   .        30I 

}■  ■.e.ulive  a.<i.sistant 3i)l 

h  .eedoni  of  information  specialist.  301 

li'f.imiation  access  si)ecialist.. 301 

M:iii  antilyst - 301 

■.1  i  aad  ijiessenRiT  services  su- 

"iNisor - --  30) 

•^.urily  clerk.  . ^W 

~pace  inaMagenient  siJeeialist -iO) 

^up»T\  isor  freedom  of  iiiforuiation 

s|).;i:irtlist - 301 

Siii"!rvi:ior  niaiiagenienl  iaforina 

lion  ^:|)«vialist. —  'tjl 


Office  of  Energy  Information  and  Analyatt 
Otflcers  and  employees  In  the  occupational 
codes  listed  In  section  a  of  thla  Appendix 
and  employees  occupying  the  position."  hpre- 
Inafter  listed  are  exempted; 


(:rafle 


Public  information  sijeciali'-l 
Infonnation  clerk  (typing) 
Adinliilstratlvo  technician 


1081 
301 

3<d 


fi 
II 

tl/J 

tl 


.S 

•> 
II 
10 

7 
< 

4 

II,'' 
•) 
II 


(a)   NATIONAL  UFADQUARTERS 

Olfice  of  Adtninistrator .  Officers  and 
ployees  In  the  occupetlonal  code*  listed  In 
section  2  of  this  Appendix  and  employees  oc- 
cupying the  positions  hereinafter  )l.sted  Bre 
exempted ; 


Title 


I'tDjci  I  iii:iiuiser 

Pliee  stabili/alion  analysl 


301 

3m 


i2 
12 


ogice  Of  General  Counsel.  Officers  and  «m- 
ployees  In  the  occupational  codes  listed  to 
section  2  of  this  Appendix  are  exempted. 

Office  of  Management.  Offlcera  and  •m- 
ployees  In  the  occupational   codes  listed  In 


Office  of  Snergy  Resource  Development. 
Officers  and  employees  in  the  occupational 
codes  listed  In  section  2  of  this  Appendix  and 
employees  occupying  the  positions  herein- 
after listed  are  exempted  providing  they  are 
not  engaged  In  Implementing  the  Energy 
Supply  and  ESivlronmental  Coordination  Act 
of  1974  relating  to  the  conversion  of  fuel 
burning  installations  to  coal.  All  officers  and 
employees  engaged  In  Implementing  the  En- 
ergy Supply  and  Bnvlroimiental  Coordination 
Act  of  1974  relating  to  the  conversion  of  fuel 
burning  Installations  to  coal  must  file  unless 
li.>;ted  in  the  occtipatlonal  codes  In  sp.-t|on  2. 
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Title 


Series      Grad* 


Writer-editor .-  1082 

Coal  otitization  program  assistant....  301 
Progra:a    assistant   regional   coordi- 
nator  301 

Program  assistant  (financial  plao) 301 

Program  specialist 301 

Research  assistant 301 

Research  assistant  (steno) 301 

Utility  projects  program  as-sistant 301 

I'tility  projects  regional  coordinator- .  301 


11 

7 


11 

9.7.5 


Office  of  Strategic  Petroleum  Reserves.  Of- 
ficers and  employees  in  the  occupational 
codes  listed  in  section  2  of  this  .Appendix  and 
employees  occupying  the  positions  herein- 
after listed  are  exempted  providing  they  are 
not  engaged  in  Implementing  Title  I  Part  B 
of  the  Energy  I>ollcy  and  Conservation  Act  re- 
lating to  strategic  pietroleum  reserves.  All  of- 
ficers and  employees  engaged  in  implement- 
ing Title  I  Part  B  of  the  Energy  Policy  and 
Conservation  Act  relating  to  strategic  petro- 
leum reserves  must  file  unless  listed  in  the 
occupational  codes  in  section  2. 


Title 


Series      Grade 


Program  analyst .        .  34.=> 

Operations  research  analyst - .  ISl."; 

Economist . 110 

Chemist -.  132(1 

Geologist lavi 

Civil  engineer .  »Ut 

Petroleum  engineer... SSI 

Mechanical  engineer _ 83p 

Research  assistant ..  3(il 

Policy  analyst -     3(il 

-Administrative  services  technician.    .  3iil 

Regulatory  specialist -  3i)l 

Environmental  specialist .  3<i) 

Environmental  program  specialist 301 


12.11,9 
12.11 
12,9 
11 
11 
12 
1.' 
)^ 

12. 1'l 


9 


Office  of  ComTnunications  and  Public  Af- 
fairs. Ofiicers  and  employees  in  the  occupa- 
tional codes  listed  in  section  3  of  this  Appen- 
dix and  employees  occupying  the  positions 
hereinafter  listed  are  exempted: 


Title 


Series      Grade 


Public  information  assistant.     ICCl 

Public  information  specialist U«*l 

Radio  production  specialist 1071 

Regional  liaison  specialist 1001 

Visual  information  assistant .  _ 1001 

Visual  i  nformation  speeiali  st . .  10S4 

Radio  production  assistant .  1071 

Writer-editor 1(»2 

Confidential  assistant  (secretary)  to 

the  Director 301 

Correspondence  analyst ^  301 

Public  information  assistant 301 


Office  of  Cor^ressionai  Affairs.  Officers  and 
employees  in  the  occupatiomil  codes  listed 
In  section  2  oif  this  Appendix  and  employ- 
ees occupying  the  positions  hereinafter  list- 
ed are  exempted: 


Title 


Series      Gr:ide 


Congressional  affairs  specialist 301  11.9 

Ck)ngre.s.sional  liaison  specialist ..  301  P 

Staff  as-sistant  to  the  special  assi.stanl.  301  8 

Legislative  .specialist 301  9 

Office  of  Policy  and  Program  Evaluation. 
Officers  and  employees  In  the  occupational 
codes  listed  in  section  2  of  this  Appendix 
and  employeee  occupying  the  positions  here- 
inafter listed  are  exempted: 


Title 


Series      Grade 


Office  Of  Conservation  and  EniiTon^nrnt ^ 
Officers  and  employees  in  the  occupational 
codes  listed  in  section  a  of  this  A{)pehdix 
and  employees  occupying  the  positions  here- 
inafter listed  are  exeix^)ted  providing  they 
are  not  engaged  in  implementing  Title  HI 
Part  B  of  the  Energy  Policy  and  Conservation 
Act  relating  to  aj^liance  efficiency  labeling. 
All  officers  and  employees  engaged  in  imple- 
menting Title  in  Part  B  of  the  Energy  Policy 
and  Conservation  Act  relating  to  appliance 
efficiency  labeling  must  file  unless  listed  in 
the  occupational  codes  in  section  2 


Title  Ptrie?       Gmde 

Buds.'  :ir.d  tiva!  s[ie(:ialisl  .Vi)  ■> 

Public  uifiirmatirir.  spe('!ali>t  \n»\  7 

Techm(  al       infonii:^lion       ?i>eii;i!i-i 

^f:en^■rai  m:  i: 

Wage  cradi' 

.\d!iiim>tr;itivi- .-crviies  :i,s.sislauf  3fil  T' 
t'liuhdciiiial  ns>;isl3nt  <se(retarv 

to  tlie  A-».ist.\iU  administrator  ScM  11 

Pr.i.;ni;ii  ;k~^i^taI,t  (lypii.c-  Sol  s 

Hi-^p.ir.  li  ;i~.-i'I,ii,t  3111  T 

(l.rti    n.MT  3*11  J 

Oj9!ce  of  International  Energy  Affairs.  Of- 
ficers and  employees  in  the  occupational 
codes  listed  in  section  2  of  this  App>endlx 
and  employees  occupying  the  positions  here- 
inafter listed  are  exempted : 


TiUe 


SeriM     Grade 


Program  analyst 

Admlnistratlvt  serricas  specialist. 

Research  analyst 

Research  vriter 


345  12 

301  n 

901  12 

301  11 


Title 


Peonriiy  assisiatit... 
Wage  board  . 


Series      Gnwle 


301 


Office  of  Regulatory  Programs.  Officers  and 
employees  in  the  occupational  codes  listed 
in  section  2  of  this  A{^>endlx  are  exempted. 

Office  of  Private  Grievances  and  Redress. 
Officers  and  employees  In  the  occupational 
codes  listed  in  section  2  of  this  Appendix  are 
exempted. 

Office  of  Intergovernmental  Relations  <t 
Special  Programs.  Officers  and  employees  in 
the  occupational  codes  IlsFted  in  section  2 
of  this  Appendix  and  employees  occupying 
the  ijositions  hereinafter  listed  are  exempted : 

Title 


Program  a.«si.M:iiit. 


(b)  Regional  Offices. — Officers  and  em- 
ployees in  the  Regional  divisions  that  are 
designated  Management  are  exempt  when  Ifa 
positions  having  the  following  titles  and 
grades  or  when  in  the  occupational  codes 
listed  in  section  2  of  this  Appendix. 


Title 


Series      Grade 


.\ccouiiin.s  icihnician 62.T 

Accounts  n.ainlenance  clerk .  .S20 

Adiuinistraiive  services  specialist 301 

Budget  and  accounting  officer ..  504 

Budget  and  accountine  technician 501 

Budget  and  accounting  analyst ^n 

Clerk  (teletyping) .  301 

Conuuunications  flerk  operator .  3Si2 

Comraunieations  technician 3<f.' 

Employe*  development  specialist 2X> 

Employee  relations  and  development 

specialist 20) 

Equal  employment  opportunity  spe- 
cialist  160 

Equal  opiKirmnily  specialist Ifti 

Fiscal  account 'ng  clerk 50) 

Fiscal  and  budget  assistant .  .Wl 

General  clerk ._ 3111 

Management  analyst 343 

Management  information  analyst 3(il 

Operating  accountant 510 

Payroll  and  accounting  technician-  .  .Vii 

Personnel  assistant Mi 

Personnel  classiCcaiion  specialisi 211 

Personnel  clerk 318 

Personnel  niaiiafrf  ii.cn'  ?p.-.-ia!is| .    .    .  Jdi 


6,4 
5 
11 
12,  11 
6 
9.  11 
4 

:t 


12 
It 

6 
8 
4 
,  12 
12 
11 
5 

r.6 


PerxHinel  officer 201 

l'er>oune'.  stafTing  specialist .  212 

Prupram  training  specialist 1701 

Purchasing  agent 1105 

Reivr;  c  lerk 301 

Siiccial  a.s-;!-;:.:it 301 

StenograpbiL  and  typing  umi  super- 

\LSor 313 

SuiHTvisory  supixirt  services  special- 
ist  301 

.^uppori  >rr\  !ce4  manager 301 

.-^upiion  services  specialist 301 

Suii|Kiri  si-rvues  technician 3iil 

\  ourhi-r  examiner 540 

Wace  board:  Word  I'rocessing  super- 

M-t<r     301 


1. 

9.  T 

1. 

«.  5.  4 

1. 


Officers  and  employees  employed  In  other 
Regional  divisions  must  file  except  for  those 
m  the  occupational  codes  listed  In  section  2 
of  this  Appendix. 

2.  The  exempt  occupational  codes  referred 
to  In  section  1  of  this  Appendix  are  listed 
below.  An  officer  or  employee  may  determine 
his  occupational  code  by  referring  to  Stand- 
ard Form  50.  Notification  of  Personnel  Act 
or  by  asking  the  Personnel  representative  in 
his  administrative  office 

(1)  119; 

(2)  199: 

(3)  1020: 

(4)  1087: 

(5)  1531; 

(6)  2005; 

(7)  302;  304:   305;  309;  312;  316;  318;  319. 
322;    324;    330;    332;    334;    336;    341;    342;    344 
346;   350;   354;    355;    356:    357;   359;   362;   382; 
388:  389:  390;  391;  393:  394:  and 

(8)  Those  in  301   with  the  following  jol) 
titles: 

Correspondence  Information  Coordinator. 

Correspondence  Management  Specialist. 

Supervisory  Correspondence  Control  Clerk 

Administrative  Fiscal  Service  Assistant  (Typ- 
ing 1 . 

Clerk  (Typing). 

Clerk. 

Administrative  As.sistant. 

Clerical  Assistant. 

Clerk  ( Stenography ) . 

Work  Processing  Assistant   (Editorial). 

Chief,  Correspondence  Unit. 

Staff  Technician  (Stenography  1 . 

Information  Clerk. 

Staff  AssUtant  to  the  Administrator. 

Advisory  Committee  Management  Officer 

Document  Control  Clerk,   i 

Correspondence  Management  Technician 

Staff  Assistant  to  the  Deputy  Administrator. 

Staff  Assistant  (Stenography) . 

AdvlsM^  Committee  Program  Specialist. 

Confidential  Assistant  (Secretary)  to  the 
General  Counsel. 

Office  Services  Assistant. 

Clerical  Assistant  (Typing ) . 

Clerical  Assistant  (Stenography) . 

Msmagement  Information  Assistant. 

Information  Assistant. 

Administrative  Clerk. 

Administrative  Aide  (Typing). 

Project  Assistant. 

Program  Assistant. 

Correspondence  Control  Clerk  (Typing). 

Supervisory  Corresjxindence  Management 
Specialist. 

Staff  Assistant. 

Appendix  P 

statement  of  known  financial  interests 

1. 

Name  (Last,  first,  initial) 


12. 11. y 


Title  of  covered  po6ltlon(s)  held 
during  preceding  calendar  year 
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3  eii.iijiiiaiior.    and    available    to    the    public 

-  lipon  requesx. 

Perlod(B)  of  serrloe  In  Any  officer  or  employee  who  1a  subject  to 

covered  position  (s)  the  reporting  reqiilrement  trf  section  623  oT 

^  tbe  Energy  Policy  and  Conservation  Act,  and 

wtio  knowingly  violates  Its  requirement^  shall 

Oflice  division  oo  fined  not  more  than  $2,600  or  Imprisoned 

r,  not  more  then  one  year,  or  both. 

I  am  aware  of  the  provisions  of  the  law 

".'                      occupational  Vode"  ^^  regulations  which  require  the  filing  of 

-  this  statement. 

I  certify  that  the  statements  I  have  made 

are  true,  complete,  and  correct  to  the  best  of 

OS  level  njy  knowledge  and  belief. 

T-T.T:  I    KNii\V  .N"  FINANCIAL  INTERESTS  IN  ENERGY         

BITSINESSES  Oa^«                                                     Signature 

Uat  all  \Lnovn  financial  Interests  In  energy  Etatemf.-.t  of  known  fi-x-ancial  interests 

bUBliMBBes  aro  defined  In  the  attached  In-  For  use  by  an  officer  or  employee  as  re- 

Mractlon  sheet.  List  interests  (a)  which  you  quired  by  subsection  (a)  of  section  522  of  the 

lield  dtirlng  the  preceding  calendar  year  of  Energy  Policy  and  Conservation  Act  (EPOA) , 

came,  or  other  arrangement  as  a  result  of  a  pub.  L.  94-163.  prescribing  the  annual  re- 

eomnt  or  prior  emplojrment  or  business  or  porting  requirements  of  known  financial  in- 

proCeaslonal  association;   or   (b)    which  you  terests  in  specific  energy  businesses  and  ener- 

bDld  throngh  the  ownership  of  stock,  stock  g^-  properties. 
optlans,  bonds,  securities,  or  other  arrange- 

aenta.  including  trusts.  Include  all  Interests  ceneral  requirements 

tmiA  dortng  the  preceding  calendar  year  or  The  information  to  be  furnished  in  this 

portion  thereof  with  respect  to  which  you  statement  Is  required  by  law  to  be  subject  to 

are  required  to  report.  If  as  of  the  reporting  esamlnatlon  and  to  be  available  for  copying 

ckkte  an  Interest  Is  no  longer  held,  so  Indicate,  by  the  public  upon  request  to  the  PEA. 

IS  no  such  interest  has  been  held  during  the  Any  officer  or  employee.  Including  a  Special 

preceding  calendar  year,  write  None.  Government   employee,   of   FEA   performing 

any  function  or  duty  under  the  EPCA  who 
occupies  at  any  time  during  the  preceding 
Name  and  kind  of  business  calendar  year  a  position  not  listed  as  an  ex- 
Address  empted  position  In  Appendix  E  to  part  203  of 

the  FEA  regulations   must  file  this  state- 

"^        Nature  orknown  financial Ynterest  ment.  The  statement  Is  to  be  filed  annually. 

Disclosure  Is  reqtiired  of  ail  known  flnan- 

I.]II!!"I-I!'--I!-----     -I---_I----^I-_-!-  cial  interests.  Known  financial  Interests  are 

-     --   --  fiecunlary  Interests  of  which  the  officer   or 

^^^^^^^^  ^^^  knowledge,  or  of  which  he  can 

p.\iiT  n  KNOWN  FINANCIAL  INTERESTS  IN  reasonably  be  expected  to  have  knowledge, 

ENERGY  properties:  ^  speclfic  energy  businesses  or  energy  jH-op- 

Llst  all  known  financial  Interests  in  energy  er"es.   The  types  of  energy  businesses  and 

properUes  as  defined  in  the  attached  Instruc-  «"8y  properties  covered  by  this  disclosure 

tlon  sheet.   Ust  Interests  which  you   held  requirement  are  described  below. 

tHrough  direct  ownership,  or  through  a  com-  ^  cases  involving  interests  in  energy  busl- 

pany  or  other  organization,  or  through  rights  nesses  or  energy  properties  held  In  a  blind 

Held  by  leasehold,  rental,  or  contract.  Include  trust,  as  defined  in  §  203.26a  of  part  203  of 

all  Interests  held  during  the  preceding  calen-  the  FEA  regulations,  only  those  interests  Inl- 

dar  year  or  portlcm  thereof  with  respect  to  ttally  con-jnltted  to  the  trust  in  any  person 

which  you  are  required  to  report  If  as  of  toe  ^       ed  In  energy  business  or  in  energy  prop- 

leportlng  date  an  interest  is  no  longer  held,  ""^'^         ^                 ^ 

m  indicate.  If  no  such  Interest  has  been  held  ^^y  ^^ea  be  reported. 

during   the   preceding   calendar   year,    write  ^n  officer  or  employee  must  report  all  in- 

jlQfj^  terests  In  an  energy  business  or  energy  prop- 

erty  held  during  the  preceding  calendar  year 

Nature  of                      Address/location  or.  If  he  held  a  position  exempted  by  Appen- 

mterest                            of  property  ^j^  e  during  part  of  the  year.  Interests  held 

during  such  part  of  the  year  as  his  position 

"i  ■»;as  not  listed  in  the  exempted  categories  in 

PART  in.                   \  Appendix  E  to  part  203. 

The  'information  furnished  In  thts^  state-  The  Interest,   If   any,   of   a   spouse,   minor 

ment  la  not  confidential  and  is  srr^Ject  to  t'nl.ri    or  other  members  of  the  Immediate 


househoid  need  ijot  be  reported  in  thii  si  i  _- 
ment. 

A  knowing  violation  of  this  ^reporting  re- 
quirement shall  be  punishable  by  a  fine  ci 
not  more  than  $3,500  or  imprisonment  for 
not  more  than  one  yeoM,  or  both. 

The  information  to  be  listed  does  not  re- 
quire a  showing  of  the  amount  of  financial 
Interest,  Indebtedness,  or  the  value  of  real 
property. 

KNOWN   FINANCIAL  INTERESTS  IN. ENERGY 

BusnrxssES 

( 1 )  KnovsTi  financial  Interests  in  energy 
businesses  are  Interests  in  any  natural  per- 
sons, corporations,  partnershipe,  associa- 
tions, consortiums,  <x  any  entity  organized 
for  a  common  business  purpose,  whwever  sit- 
uated, domiciled,  or  doing  business  who  di- 
rectly or  through  other  persons  subject  to 
their  control  does  business  in  any  part  of  the 
United  States  and  shich  Is  engaged  in  the 
active  conduct  of  one  or  more  of  the  busi- 
nesses of  exploring,  developing,  producing, 
refining,  transporting  by  pipeline,  or  distrib- 
uting (other  than  at  the  retail  level)  coal, 
natiiral  gas.  or  petroleum  products. 

(2)  A  parent  company,  including  a  hold- 
ing company,  which  has  one  or  more  subsid- 
iaries which  are  actively  engaged  In  one  or 
more  of  the  energy  businesses  entunerated  in 
clause  (1)   above  must  also  be  reported. 

(3)  Ettverslfled  mutual  funds  need  not  be 
reported.  A  mutual  fund  or  investment  club 
which  has  a  substantial  portion  of  its  in- 
vestment in  one  or  more  of  the  energy 
businesses  or  properties  enumerated  above 
must,  however,  be  reported.  A  mutual  fund 
or  Inveetment  club  specializing  in  or  main- 
taining 20  percent  or  more  of  its  assets  in 
energy  businesses  or  pK^erties  Is  considered 
to  have  substantial  energy  holdings. 

KNOWN     FINANCIAL    INTERESTS    IN     ENERGY 
PHOPERTIES 

1 1  )  Known  financial  Interests  in  energy 
properties  are  interests  in  lands.  Including 
submerged  lands,  or  any  mineral  rights 
thereto  fr<wn  which  coai,  natural  ga.':,  or 
crude  oU  Is  commercially  produced. 

(2)  Interests  In  Investment  companies 
maintaining  holding  in  the  energy  prop- 
erties enumerated  above  must  also  be  re- 
port e<l. 

(3)  A  financial  interest  in  energy  proper- 
ties includes  the  right  to  occupy  or  use 
energy  property,  or  to  take  any  benefits 
therefrom  ba.sed  upon  a  lease  or  rental  agree- 
ment, and  Includes  any  oral  or  written  con- 
tract by  the  officer  or  employee  or  his  agent 
with  a  person  who  has  such  rights,  which 
contract  results  In  or  Is  expected  to  result 
in  benefit  to  the  oflBcer  or  Mnployee,  which 
benefit  1b  or  would  be  derived  from  such 
person's  right. 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Deputy  Attorney  General 

QUESTIONS  AND  ANSWERS  ON  THE 
FEDERAL  EXECUTIVE  AGENCY  GUIDE- 
LINES ON  EMPLOYEE  SELECTION 
PROCEDURES 

Introduction 

The  problems  addressed  by  the  Fed- 
eral Ebcecutive  Agency  Guidelines  on  Em- 
ployee Selection  Procedures  (41  m  51734 
et  seq.,  Nov.  23,  1976)  are  numerous  and 
jmp<Htant.  and  some  of  them  are  com- 
plex. The  history  of  the  development  of 
those  guidelines  Is  set  forth  In  the  In- 
tnxluctlon  to  them  (41  PR  51734-35>. 
The  exi)erlence  of  the  Department  of  La- 
bor in  administering  its  earlier  Testing 
aad  SelecUon  Order  (41  CFR  Part  60-3) 
tma  been  that  a  series  of  answers  to 
commonly  asked  questions  Is  helpful  in 
providing  guidance  not  only  to  employ- 
ezs  and  other  users,  but  also  to  psychol- 
ogists and  others  who  are  called  upon  to 
conduct  TaUdlty  studies,  and  to  compli- 
ance officers  and  other  Federal  personnel 
who  have  enforcement  responsibilities. 

Tlio  three  Federal  agencies  issuing  the 
guidelines — the  Departments  of  Justice 
and  Labor  and  the  Civil  Service  Com- 
mission— seeking  to  benefit  from  the  ex- 
perience of  the  Department  of  Labor. 
and  recognizing  that  the  goal  of  a  uni- 
form position  on  these  issues  can  best 
be  achieved  through  a  common  Inter- 
pretation of  the  same  giildellnes,  have 
decided  to  issue  the  following  Questions 
and  Answers.  The  material  Included  Is 
Intended  to  interpret  and  clarify  the 
IvoTlBlons  of  the  guidelines.  The  ques- 
tions selected  are  commonly  asked  ques- 
VoDM  In  the  field  and  those  suggested  by 
ttie  guidelines  themselves  and  by  the  ex- 
tensive comments  received  on  the  varl- 
ODB  sets  of  proposed  guidelines  prior  to 
ttielr  adoption.  Terms  are  used  in  the 
qoeetlons  and  answers  as  they  are  de- 
fined In  the  guidelines. 

Hie  three  agencies  recognize  that  ad- 
ditkmal  questions  may  be  appropriate 
for  similar  treatment  at  a  later  date,  and 
oontemplate  working  together  to  provide 
additional  gtildance  in  Interpreting  the 
■nMellnes.  Users  and  other  Interested 
persons  are  invited  to  submit  additional 
eoomionly  recurring  questions  they  be- 
lieve warrant  answers,  and  any  oom- 
mmts  on  the  questions  and  answers  set 
forth  below  to  the  appropriate  issuing 
a«ency. 
*^  HAa(».D  R.  Tyler,  Jr., 

Deputy  Attorney  OeneroL 

Lawunck  !<.  LoasER, 
Deputy  AMaistant  Secretary.  Dt- 
^.      rector,  OfHee  of  Federal  Con- 
tract Compliance  Programs. 

Jtaaa  C.  Spit, 
.    Executioe     Aasfstant     to     the 
Commissioners.  United  States 
CivO  Service  Commission. 

JionTART  17.  1977. 

1.  Q.  What  Is  the  purpose  of  the 
Guidelines? 

A.  The  Guidelines  are  designed  to  aid 
tn  the  achievement  of  our  Nation's  goal 
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of  equal  anpk>ymait  opportunity  \^ith- 
out  discrimination  on  the  grounds  of 
race,  color,  sex,  religion  or  national  ori- 
gin, by  providing  a  set  of  principles  gov- 
erhing  use  of  employment  selection 
procedures  that  is  consistent  with  appli- 
cable legal  and  psychological  standards, 
is  workable,  and  which  the  adopting 
agencies  will  apply  In  the  discharge  of 
their  respective  responsibilities.  The 
Guidelines  deal  only  with  this  one  aspect 
of  the  overall  equal  employment  oppor- 
tunity question  and  do  not  purport  to 
provide  guidance  for  anything  other  than 
use  of  selection  procedures. 

2.  Q.  What  is  the  basic  principle  of  the 
gmdeliJies? 

A.  Selection  procedures  which  have 
an  adverse  impact  on  members  of  a 
racial,  ."^ex  or  ethnic  group  and  thus  op- 
erate to  exclude  them  disproportionately 
are  unlawfully  discriminatory  unless  the 
user  validates  the  procedure  in  accord 
with  the  Guidelines,  or  the  user  other- 
wise justifies  them  in  accord  with  Fed- 
eral law.  See  §  3.*  The  basis  for  this  prin- 
ciple was  adopted  by  the  Supreme  Court 
unanimously  in  Griggs  v.  Duke  Power 
CO..  401  U.S.  424,  and  was  ratified  and 
endorsed  by  the  Congress  when  It  passed 
the  Equal  Employment  Opportunity  Act 
of  1972. 

3.  Q.  What  is  adverse  impact,  and  how 
is  it  measiu"ed? 

A.  Adverse  impact  is  a  substantially 
different  rate  of  selection  in  hiring, 
promotion  or  other  employment  decision) 
\(ftilch  works  to  the  disadvantage  of 
members  of  a  racial,  sex  or  ethnic  group. 
{  4b.  Rate  of  selection  for  each  group  is 
deteimined  by  dividing  the  number  of 
applicants  selected  from  that  group  by 
the  total  number  of  applicants  from  that 
group  and  by  comparing  the  results  with 
the  result  derived  in  the  same  way  for 
the  group  with  the  highest  selection  rate. 
For  example,  a  user  may  have  had  over 
a  six  month  period  120  ai^llcants,  80 
white,  and  40  black;  of  whcnn  60  were 
hired,  48  whites,  and  12  blacks.  The  selec- 
tion rate  for  white  applicants  was  thus 
48/80=60%;  while  that  for  black  ai^li- 
cants  was  12/40=30%.  In  this  example, 
the  selection  process  adversely  affected 
the  emplosmaent  opportimities  of  blacks 
because  their  selection  rate  (30%)  was 
only  one  half  that  of  whites  (60% ) . 

4.  Q.  What  Is  a  substantially  different 
rate  of  selectlMi? 

A.  The  Guidelines  adopt  a  4/5  (80%) 
Rule  of  thumb  for  guidance  and  opera- 
tional use.  See  I  4b.  If  the  selection  rate 
for  a  group  is  within  4/5  or  80%  of  the 
rate  for  the  group  with  the  highest  rate, 
itie  enfmcement  tigency  will  generally 


'  Section  references  throughout  these  ques- 
tions and  answers  are  to  the  Sections  of  the 
Federal  XxectitlTtt  Agency  GiUdell^es  on  Em- 
ployee 6elect!<»i  RrooedureB  (herein  referred 
to  aa  "OiUdellnes")  that  were  published  by 
the  Department  of  Labor.  Department  of  Jus- 
tice and  the  V.S.  Civil  Service  Commission  on 
November  23,  1978,  at  41  FR  51734  et  seq. 
In  the  Department  of  Labor  Issuance,  the 
section  references  aia  preceded  by  an  addi- 
tional reference  to  "i  60-3"  (thus,  the  refer- 
ence btm  to  I  3  refMB  to  i  60-3.3  in  the  Labor 
Department's  Issuance). 


not  coii.:-ider  advei-se  impact  to  exist.  In 
the  prior  example,  the  selection  rate  for 
blacks  was  30%,  while  that  for  whites 
was  60% ;  so  that  the  black  selection  rate 
•was  1  2  or  50%  of  the  highest  group -and 
there  was  adverse  impact.  If.  on  the 
other  hand,  there  were  120  applicants,  of 
which  80  were  white  and  40  black,  and  the 
user  had  selected  42  whites  and  18  blacks, 
the  selection  rate  for  blacks  would  be 
18/40  or  45%,  while  that  for  whites 
would  be  42/80  or  52.5'~'r.  Becatise  the 
selection  rate  for  blacks  as  compared  to 
that  for  whites  Is  45/52.5  or  85.4%  (i.e.. 
more  than  80%  (or  4/5) ) ,  the  difference 
in  imE>act  would  not  be  regarded  as  sub- 
stantial in  the  absence  of  additional  in- 
formation. 

5.  Q.  Does  the  4/5  rule  of  thumb  mean 
that  the  Guidelines  will  tolerate  up  to 
20%  discrimination? 

A.  No.  The  4/5  rule  of  thumb  speaks 
only  to  the  question  of  adverse  Impact, 
and  Is  not  Intended  to  resolve  the  ulti- 
mate question  of  unlawful  discrimina- 
tion. Regardless  of  the  amount  of  differ- 
ence in  selection  rates,  unlawful  dis- 
crimination may  be  present,  and  may 
be  demonstrated  through  appropriate 
evidence.  The  4/5  rule  merely  establishes 
a  numerical  basis  for  drawing  Initial  in- 
ference and  for  requiring  additional 
information. 

With  respect  to  adverse  impact,  the 
Guidelines  expressly  state  (§  4b)  that 
differences  in  selection  rates  of  less  than 
20%  may  still  eonoimt  to  adverse  Im- 
pact where  the  differences  are  signifi- 
cant In  both  statistical  and  practical 
terms.  In  the  absence  of  differences 
which  are  large  enough  to  meet  the 
4/5ths  rule  of  thumb  or  a  test  of  statis- 
tical slgnif^ance,  there  is  no  reason  to 
assume  that  the  differences  are  reliable, 
or  that  they  are  based  upon  anything 
oth»  ttian  chanee. 

Two  examples  will  be  illustrative.  If, 
for  the  sake  of  Illustration  we  assume 
that  nationwide  statistics  show  that  use 
oi  an  arrest  record  would  disqualify 
10%  of  an  Spanish-surnamed  persons 
but  only  4%  of  all  Anglo  persons,  the 
"selection  rate"  f<H'  that  selection  pro- 
cedure Is  90%  for  Spanlsh-sumamed 
Americans  and  96%  for  Anglos.  There- 
fore, the  4/5  rule  of  thimib  would  not 
indicate  the  presence  of  adverse  impact 
(90%  is  approximately  94%  of  96%). 
But  In  thla  example,  the  sample  Is  large 
enough  to  be  statistically  significant. 
and  tile  difference  (Spanlsh-sumamed 
Amerteans  are  2^  times  as  likely  to  be 
dlsquaUfied  as  Anglos)  Is  large  enough 
to  be  practieall;  significant.  Thus,  the 
enforcement  agosetes  would  consider  use 
of  arrest  record  alone  as  having  an  ad- 
verse impact.  See  Gregory  v.  Litton  In- 
dustries. 472  P.2d  631  (9th  Clr..  1972). 
Similarly,  a  difference  of  more  than 
20%  in  rates  may  not  provide  a  basis 
for  flTM^ing  adverse  impact  if  the  num- 
bers are  very  small.  For  example.  If  the 
employer  selected  three  men  and  one 
woman  from  an  applicant  pool  of  20 
men  and  10  women,  the  4/5  rule  would 
indicate  adverse  Impact  (selecticm  rate 
for  wom«i  is  10%;  for  men  15%;  10/15 
or  662^  %  is  less  than  00%  > .  yet  the  num- 
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bers  are  so  small  that  a  difference  In 
one  person  hired  would  show  an  adverse 
impact  the  other  way.  In  these  circum- 
stances, the  enforcement  agency  would 
not  require  validity  evidence  In  the  ab- 
sence of  additional  information. 

6.  Q.  Is  adverse  impact  determined  on 
the  basis  of  the  overall  selection  process 
or  for  the  components  in  that  process? 

A.  Adverse  impact  is  determined  first 
for  the  overall  selection  process  for  each 
job  category.  If  there  is  no  adverse  im- 
pact from  the  selection  process,  there 
is  no  obligation  imder  the  Guidelines  to 
validate  the  selection  procedures  used 
for  that  job.  If  the  overall  selection 
process  has  an  adverse  impact,  the  ad- 
verse impact  of  the  individual  selection 
procedures  should  be  analysed.  For  any 
selection  procedure  in  the  process  hav- 
ing an  adverse  Impact  which  the  user 
continues  to  use,  the  user  is  expected  to 
have  evidence  of  validity  satisfying  the 
guidelines.  §  4b  and  !  5c. 

7.  Q.  If  adverse  impact  is  determined 
Initially  on  the  basis  of  the  overall  se- 
lection process,  does  this  allow  discrim- 
ination in  one  selection  procedure  to  be 
balEinced  by  another  discriminatory 
procedure? 

A.  No.  As  shown  above  (see  answer 
to  Question  5),  discrimination  and  ad- 
verse impact  have  different  meanings: 
and  these  Guidelines  do  not  permit  any 
kind  of  discrimination.  There  are,  more- 
over, many  methods  of  determining  pro- 
ficiency. In  some  cases,  proficiency  may 
be  best  demonstrated  by  a  written  ex- 
amination, while  for  others  a  review  of 
experience  or  an  interview,  or  a  combi- 
nation of  all  three  may  be  best.  Many 
employers  and  other  users  are  utilizing 
alternative  or  cwnbinations  of  ap- 
proaches. Where  the  overall  selection 
process  of  a  user  results  in  equal  em- 
plojrment  opportmiiUes  for  members  of 
racial,  sex  or  ethnic  groups  for  a  job. 
the  Guidelines  reflect  the  position  that 
it  would  be  inappropriate  for  the  fed- 
eral enforcement  agencies  to  expend 
their  limited  enforcement  resources  ex- 
amining the  validity  of  each  procedure 
utilized  in  the  process. 

8.  Q.  Is  the  user  obliged  to  keep  rec- 
ords which  show  whether  its  selection 
procedures  have  an  adverse  impact  on 
race,  sex  or  ethnic  groups? 

A.  Yes.  Under  the  GhildeiUnes  tlie  user 
is  obliged  to  maintain  evidence  indicat- 
ing the  Impact  (if  any)  which  their  se- 
lection procedures  liave  oa  identifiable 
racial,  sex  or  ethnic  grotvs.  S  4  a  and  b. 
If  the  selection  procedure  does  have 
an  adverse  in^iact  on  one  or  more  such 
groups,  the  user  is  eacpectsd  to  main- 
tain documentation  evidence  showing 
the  validity  of  the  procedure.  I  Ua. 

9.  Q.  What  is  the  inlationship  betaieen 
affirmative  action  and  the  requirements 
of  the  GhiMdlneB? 

A.  The  two  subjects  are  different,  al- 
though related.  Tlae  OvMeUneB  state 
that  compHanoe  «ith  tlMae  OukleUncs 


does  not  reliefe  ueenef  aay  afirmattvdV 
action  oUigations  Itar  may  have,  f  11. 
The  Gtitdelkiea.  lummee,  eoomuage  the 
develtHMnflBt  and  tlfceMwt  kaptaaenta- 
tlon  of  aSroiative  acitai  yUans  or  pro- 


grams In  two  wajB.  nrst.  the  Guidelines 
state  (f  4e)  ttttt  In  detarmlnlng  whettter 
to  instltate  Actton  agataist  a  oser  on  the 
baste  of  a  selection  procedure  whl<di  has 
adverse  Impact  and  which  has  sot  been 
validated,  the  Miforcement  agency  will 
take  Into  account  the  general  equal  em- 
idoymKit  opportunity  posture  of  the 
user  vrtth  respect  to  the  job  classifica- 
tions for  which  the  procedure  is  used 
and  the  progress  which  has  been  made 
in  carrying  out  any  affirmative  action 
program.  If  the  user  has  demonstrated 
over  a  sulwtantial  period  of  time  that 
it  is  in  fact  providing  equal  employ- 
ment opportunity  in  the  job  or  job 
groups  in  question,  the  enforcement 
agency  will  genw^Uy  exercise  its  dis- 
cretion by  not  initiating  enforcement 
proceedings.  Secondly,  the  Guidelines 
encourage  affirmative  action  programs 
by  stating  (§11)  that  nothing  in  them  is 
intended  to  preclude  the  use  of  selec- 
tion procedures,  consistent  with  Federal 
law.  which  assist  in  the  achievement 
of  affirmative  action  objectives. 

10.  Q.  Does  the  language  of  §  4c  and 
5  11  concerning  non-discriminaticMi  in 
the  making  of  employment  decisions 
prevent  the  adoption  of  effective  affirm- 
ative action  programs? 

A.  No.  The  Equal  Employment  Oppor- 
tunity Coordinating  Council  has  adopt- 
ed a  policy  statement  (m  affirmative  ac- 
tion prt^rams  (41  Fed.  Reg.,  Sept.  13. 
1976».  A  copy  of  that  statement  Is  at- 
tached hereto  and  incorporated  herein. 
The  language  of  5  4c  arid  §  11  Is  based 
upon  and  merely  intended  as  a  reminder 
of  the  non-discrimtnatlon  provisions 
contained  in  Title  VII  and  Executive 
Order  11246.  "nve  poKcy  statement  on 
affirmative  actic«i  contains  a  similar  pro- 
hibition for  the  same  reason.  The  kind 
of  color  conscious  affirmative  action 
steps  outlined  in  the  Coordinating 
Council's  policy  statement  do  not,  in 
the  judgment  ot  the  enforcement  agen- 
cies, violate  the  language  of  i  4c  or  !  1 1 
of  the  Guidelines.  This  view  is  consist- 
ent wHh  the  well  established  principle 
that  affirmative  action  programs  of  this 
kind  do  not  violate  the  comparable  anti- 
prefCTcnoe  provisions  of  Title  VTI  or 
Executive  Order  11340. 

11.  Q.  If  It  te  not  feasible  or  appropri- 
ate to  validate  a  s^eetlon  procedure, 
what  obligations  does  the  user  of  such 
a  procedure  have? 

A.  The  OutrtriiwfiB  recognize  that  it  Is 
not  always  feasible  or  apprc^riate  to 
utilize  the  vaHdatltm  technlqueB  of  the 
psycholaeical  professkm  as  oontemiriat- 
ed  t^  the  Ouldettnes.  If  the  procedure 
cannot  be  validated  because  It  Is  In- 
f  ormal.  unstandardised  or  unscored.  the 
user  should  insofar  as  possible  eUeainate 
adverse  impact,  or  if  feasible  naerllfy  the 
procedure  to  one  which  Is  formal,  scored 
or  quantified,  and  then  validate  the  pro- 
cedure in  accord  with  these  Guidelines. 
If  it  is  not  feasible  to  validate  a  stand- 
ardised sdeotkm  procedure,  the  user 
should  either  adtqit  an  alternative  pro- 
oedure  to  rilmlnate  adverse  impact  or 
fDodify  the  prooedure  to  rilmhiHte  the 
adverse  bopact.  Hie  continued  use  of 
either  a  standardised  or  unstandardized 


procedure  may  also  be-  permitted  if  the 
user  can  otherwise  justify  such  use  in 
accord  with  the  federal  law.  See  i  3b. 

12.  Q.  How  can  users  justify  continued 
use  in  EK^cord  with  fedottl  laws  of  a  pro- 
cedure which  has  an  adverse  impact  and 
which  it  is  not  feasible  or  appropriate  to 
vaUdate? 

A.  That  subject  is  one  to  ^i^ich  tlie 
Guidelines  are  not  addressed.  In  Griggs 
v.  Duke  Power  Co.,  401  U.S.  424,  the 
Supreme  (?ourt  indicated  that  the  burden 
on  the  user  was  a  heavT  one,  but  that  the 
selection  procedure  could  be  used  If  there 
was  a  "business  necessity"  for  its  con- 
tinued use.  The  federal  agencies  will  con- 
sider evidence  which  shows  "business  ' 
necessity"  to  justify  continued  use  of  a 
selection  procedure.  Evidence  of  any 
other  justification  would  have  to  be  con- 
sidered Ml  a  case  by  case  basis. 

13.  Q.  Do  the  Ouid^ines  apply  to  the 
selection  procedures  utilized  by  state  and 
local  government  licensing  and  certifica- 
tion boards  and  agencies? 

A.  The  Guidelines  neither  broeulen  nor 
narrow  the  coverage  of  the  underlying 
federal  law.  The  Guidelines  stato  how- 
ever that  licensing  and  certification  are 
employment  decisicms  to  the  ext«it  that 
they  may  be  covered  by  federal  law.  The 
courts  are  divided  oti  that  question.  The 
Department  of  Justice  i.aB  taken  the 
position  that  at  least  some  kinds  of 
licensing  and  certlficatioo  which  deny 
persons  access  to  empk^rment  oppor- 
tunity may  be  enjoined  tn  an  action 
Iwought  pursuant  to  Section  707  of  the 
Civil  Rights  Act  (rf  1904,  as  amended. 
See.  United  States  v.  North  Carolina,  400 
F.  Supp.  343  (EX).  K.C.  1975)  (three  judge 
court)  (certification  of  teachers) . 

14.  Q.  Where  can  a  user  obtain  a 
"certification  of  validity"? 

A.  The  federal  aiforoement  agencies 
do  not  recognise  any  cectUlcatlon  of 
validity  or  validation.  See  i  7a.  0  a  user's 
selection  procedures  have  an  advietse  im- 
pact, the  user  is  exfiected  to  produce  evi- 
dence of  the  validity  ef  the  preeedure. 
not  a  certificate  that  they  h«*e  been 
validated.  Thus,  the  assertkiB  by  aayeite. 
including  a  State  employment  service 
repH-esentative,  that  a  test  bttttery  or 
oOier  selection  procedure  has  been  vali- 
dated is  not  sufficient  to  satisfy  the 
Guidehnes. 

15<^  Q.  What  Is  the  relationship  be- 
tween the  Guidelines  and  ether  state- 
menu  of  psyehoiogical  prtocii^eB,  such  as 
the  Standards  for  Bducation  and 
Psychological  teste  puhUslied  by  Llie 
American  Psycholofl^eal  Aasociatlon 
(Wash..  D.C.,  1974)  <herehiafter  "APA 
Standards")  ? 

A.  The  Guidelines  an  designed  to  be 
consistent  vrlth  tlie  generally  aocqrted 
standards  of  the  psyctaladBal  pntes- 
sion.  However,  to  the  eKtent  that  there 
may  be  differences  between  partiottlar 
provisimis  of  the  Qulddtaee  and  espres- 
sions  of  prind^es  foiuid  «laewhei«,  the 
Guidelines  wttl  be  glvea  rrnrHkmct  by 
tiie  enforcement  mnctw  With  lospect 
to  any  matters  not  artilrn—wl  by  the 
Guidelines,  users  are.  W  eoiuae;  free  to 
follow  the  standards  ol  the  profession  so 
long  as  doing  so  is  consistent  with  apptl- 
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cable  equal  eniplo:.  nient  opportunity  re- 
quliements. 

1«.  Q.  When  should  a  validity  study  be 
carried  out? 

A.  The  Guidelines  call  for  a  validation 
study  whenever  a  selection  procedure  has 
adverse  Impact  on  any  racial,  sex  or 
ethnic  group.  If  a  selection  procedure  has 
adverse  Impact.  Its  use  in  making  em- 
ployment decisions  without  adequate 
evidence  of  validity  would  be  inconsistent 
with  the  Guidelines.  Waiting  until  a 
selection  procedme  is  challenged  in- 
creases the  risk  that  the  user  will  Ijc 
found  to  be  discriminating  and  be  liable 
for  back  pay  awards,  plaintiffs'  attorneys 
fees,  loss  of  Federal  contracts  or  grants 
and  the  like.  Validation  studies  begun  on 
the  eve  of  litigation  have  seldom  hetn 
found  to  be  adequate.  Users  of  selection 
procedures  should  consider  the  potential 
benefit  to  their  employment  systems  and 
the  savings  in  resources  which  can  result 
from  having  a  validation  study  completed 
or  well  xmder  way  before  the  procedures 
are  administered  for  use  In  «npl03Tnent 
decisions.  Public  merit  systems  typically 
have  a  special  obligation  to  validate 
selection  procedures  regardless  of  any 
expectation  that  adverse  impact  may  re- 
sult 

17.  Q.  Are  there  any  special  require- 
ments as  to  who  Is  alloTved  to  perform  a 
validity  study? 

A.  No,  a  validity  study  is  judged  on 
Its  own  merltfl.  and  may  be  performed 
by  a  member  of  the  user's  staff,  a  consult- 
ant, or  any  person  knowledgeable  of  the 
principles  of  validity  research.  However, 
It  Is  -the  user's  responsibility  to  see  that 
the  study  meets  these  Guidelines  which 
are  based  upon  professionally  accepted 
staxidards. 

M.  Q.  Can  a  selection  p»ocedure  be  a 
valid  predictor  of  pevformance  on  a  job 
in  a  certain  location  and  be  invalid  for 
predicting  success  on  a  different  job  or 
the  same  Job  in  a  different  location? 

A.  Yes.  Differences  In  Job  duties,  loca- 
tions or  study  samples  can  affect  validity, 
so  that  a  selection  procedure  found  to 
have  validity  in  one  situation  may  not 
have  validity  In  different  circumstances. 
Conversely,  a  selection  procedure  not 
found  to  have  validity  in  one  situation 
may  have  validity  In  different  circum- 
stances. 

19.  Q.  Does  the  way  a  selection  pro- 
cedure is  used  affect  its  validity? 

A.  Yes.  Selection  procedures  which 
have  been  properly  validated  csm  be  used 
in  improper  ways.  For  this  reason  selec- 
tion procedures  must  be  administered 
and  scored  in  a  standardized  manner 
during  the  research  and  must  continue 
to  be  administered  and  scored  in  the 
same  way  while  being  used  operationally. 
8  5d.  A  selection  procediure  which  hias 
been  validated  as  predicting  success  on 
one  Job  might  be  invalid  for  predicting 
success  on  another  Job. 

Even  if  the  selection  procedure  is 
properly  administered  and  scored  and 
the  same  Job  is  Involved,  it  may  be  used 
improperly.  For  instance,  It  would  be 
Improper  to  use  a  selection  procedure  to 
rank  applicants  if  the  validity  study  only 
supported  the  use  of  minimum  acce»t- 
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ance  levels  Cinss/fail'') .  The  validity 
study  should  reflect  the  way  the  selection 
procedure  will  be  used  In  practice 

20.  Q.  Is  the  user  of  a  selection  pro- 
cedure required  to  develop  the  procedure 
from  scratch? 

A.  No,  a  selection  procedure  developed 
elsewhere  may  be  used.  However,  the 
user  has  the  obligation  to  show  that  Its 
use  for  the  Job  in  question  Is  consistent 
with  the  Guidelines. 

21.  Q.  Is  evidence  that  a  selection  pro- 
cedure which  has  been  validated  in  one 
context  has  validity  in  another  context 
(validity  generalization)  alone  sufficient 
Jiistification  for  its  use  elsewhere  i  trans- 
portability) ? 

A.  No.  The  conditions  governing 
transportability  are  stated  in  §  6  of  the 
Guidelines.  While  some  degree  of  valid- 
ity generalization  Is  necessary  for 
transportability,  it  is  not  sufficient. 

Validity  generalization  refers  to  the 
degree  to  which  the  results  of  a  criterion- 
related  validity  study  conducted  on  a 
selection  procedure  in  one  situation  lead 
to  inferences  concerning  the  degree  of 
validity  of  that  selection  procedure  or 
similar  selection  procedures  in  ottier 
situations.  Transportability  refers  to  the 
permissible  use  of  a  selection  proceAire 
in  more  than  one  context.  Validity  gen- 
erallzation  Is  a  statistical  concept  con- 
cerning validity  evidence,  while  trans- 
portability Is  a  Judgment  concerning  use 
of  selection  procedure. 

22.  Q.  Under  what  circumstances  can 
a  criterion-related  validity  study  done 
elsewhere  be  used  as  sufficient  validity 
levidenoe  to  meet  the  Guidelines  (on 
other  than  an  Interim  basis)  ? 

A.  A  validity  study  done  elsewhere  may 
be  used  as  sitfaalent  evidence  if  lour 
conditions  aie  met  <see  §  6b) : 

1.  The  weight  of  the  evidence  from  one 
or  more  studies  must  show  that  the  pro- 
cedure was  vaJid  in  its  use  elsewhere, 

2.  The  job(s)  for  which  the  selection 
procedure  will  be  used  must  clOBely 
match  the  Job(s)  in  the  original  stuc^  as 
shown  by  a  comparison  of  results  (in 
terms  of  Job  duties)  of  the  job  analyses 
in  both  contexts. 

3.  A  fairness  study  must  be  contali:ied 
in  the  original  evidence  for  those  groups 
constituting  a  significant  factor  in  the 
user's  labor  market  (see  Answer  to  Ques- 
tions 31-34  below). 

4.  There  are  no  variables  in  the  other 
study  or  studies  which  are  likely  to  affect 
validity  or  fairness  significantly  (see 
Answer  to  Question  23  below). 

23.  Q.  Under  what  circumstances  can 
a  selection  procedure  supported  either 
by  criterion-related  validity  evidence  ob- 
tained- elsewhere  or  by  a  partially  com- 
pleted validity  study  be  used  on  au  in- 
terim basis? 

A.  Interim  use  of  crlterlort-related 
validity  evidence  is  permitted  In  three 
situations: 

1.  If  it  is  technically  feasible  fbr  a 
user  to  conduct  an  internal  validity  study 


tion  procedure  may  only  be  used  on  an 
Interim  basis  pending  an  internal  valid- 
ity study. 

2.  If  validity  evidence  obtained  else- 
where does  not  contain  an  investigation 
of  fairness  the  selection  procedure  may 
only  be  used  on  an  Interim  basis  until 
evidence  of  fairness  or  unfairness  is 
shown  either  from  other  sources  oi-  the 
user's  own  study. 

3.  If  a  user  has  substantial  valid ily 
evidence  either  from  other  sources  or 
from  studies  being  conducted  by  or  loi 
the  user,  but  which  are  not  in  complete 
compliance  with  the  Guidelines,  the 
.selection  procedure  may  be  used  only  on 
an  interim  basis  pending  completion  o; 
validity  studies. 

24.  Q.  What  are  the  potential  conse- 
quences to  a  user  when  a  selection  pro- 
cedure is  used  on  an  interim  basis? 

A.  The  fact  that  the  Guidelines  permit 
interim  use  of  a  selection  procedure  does 
not  immunize  the  user  from  hablllty  for 
back  pay,  attorney  fees  and  the  like, 
should  use  of  the  selection  procedures 
later  be  found  to  be  in  violation  of  the 
Guidelines  (e.g.,  because  of  a  showing  of 
unfairness),  and  for  this  reason  users 
should  take  steps  to  come  into  full  and 
complete  compliance  with  the  gxiidelines 
as  soon  as  possible.  It  is  also  appropriate 
for  users  to  consider  ways  of  minimizing 
adverse  impact  during  the  period  of  in- 
terim use. 

25.  Q.  Under  what  circumstances  ma.'( 
a  validity  study  conducted  cooperative!', 
among  users  or  in  different  imlts  of  o 
multi-unit  organization  be  used  in  lo- 
cations not  included  in  the  validity 
study? 

A.  A  selection  procedure  supported  'oy 
validity  evidence  obtained  from  a  co- 
opesatlve  or  multi-unit  study  may  be 
used  in  new  situations  where  the  condi- 
tions described  in  the  answer  to  Question 
22  are  met,  and  where  there  are  no  signi- 
ficant dlflerences  between  the  applicant 
populations  and  the  research  subjects  in 
such  characteristics  as  age,  education, 
job  experience,  or  the  like. 

26.  Q.  How  does  a  user  choose  whic'n 
validation  strategy  to  use? 

A.  A  user  should  select  the  valida- 
tion strategy  which  is  most  appropriate 
for  the  type  of  selection  procedm-e,  the 
job,  and  the  employment  situation.  Con- 
tent validity  by  itself  is  Inappropriate 
where  the  selection  procediu-es  are  meas- 
ures of  aptitude  or  personality  traits, 
and  for  Jobs  in  which  the  employee  is 
expected  to  gain  the  measured  skills  or 
knowledges  while  on  the  Job.  In  such 
circumstances  criterion-related  or  con- 
struct validation  strategies  should  be 
used.  On  the  other  hand  where  the  se- 
lection procedures  are  work  samples  or 
measiu-es  of  fully  developed  skills  or 
knowledges,  content  validity  is  appro- 
priate although  criterion -related  valida- 
tion techniques  could  be  used  where 
technically  feasible.  Where  a  sample  of 
sufficient  size  cannot  be  obtained,  where 
appropriate  measures  of  «nployee  pro- 


and  there  are  significant  difference*  be*  flciency  to  be  used  as  criteria  cannot  be 

tween  the  research  sample  In  a  study  developed,  or  where  there  is  a  severe 

done  elsewhere  and  the  user's  Job  appM-  range  restriction  In  scores  on  selection 

cants  in  terms  of  such  variables  as  age,  procedures,  and  this  range  restriction 

education.  Job  experience,  etc..  the  aelec-  cannot  be  reduced  or  appropriately  cor- 


rected, criterion-related  validity  may  be 
technically  infeasible. 

27.  Q.  Why  dont  the  GulddineB  con- 
tain a  preference  for  crtterton  rdated 
validity  over  content  or  construct  va- 
lidity? 

A.  Generally  accepted  principles  of 
the  psychological  profession  do  not  rec- 
ognize any  such  preference,  but  contem- 
plate the  use  of  criterion  related,  con- 
tent, or  construct  validity  strategies  as 
appropriate.    APA    Standards,    E,    pp. 

25-26;   Washington  v.  Davis, U.S. 

44  U.S.L.W.  4789,  fn.  13.  Moreover, 

the  Guidelines  normally  require  criterion 
related  evidence  as  a  component  part 
of  any  construct  validity  study  §  12d. 
With  respect  to  content  validity,  where 
the  content  of  the  selection  procedure 
closely  matches  the  b^avlors  or  activi- 
ties required  for  Job  performance,  as  in  a 
typing  test  for  typists  or  a  truck  driving 
test  for  truck  drivers,  a  content  validity 
approach  is  the  most  appropriate  way 
of  showing  validity.  Because  the  Guide- 
lines make  it  clear  that  content  validity 
by  itself  is  not  appropirate  for  s^titude, 
intelligence,  personality  or  interest  tests 
(5  12c(l) ) ,  and  that  evidence  of  ctmtent 
validity  depends  upon  the  closMiess  of 
the  resemblance  between  work  behavior 
and  the  selection  procedure,  there  Is  no 
need  or  Justification  for  a  general  pref- 
erence for  criterion  related  validity  over 
content  validity.  All  three  strategies  are 
empirically  based.  Construct  validity  re- 
quires empirical  research  evidence, 
which  is  normally  criterion-related,  link- 
ing the  selection  procedure  to  the  job. 
while  content  validity  requires  a  fac- 
tually based  linkage  of  the  selection  pro- 
cedure to  the  activities  of  the  Job. 

28.  Q.  Is  the  use  of  a  content  validity 
strategy  appropirate  for  measuring  in 
the  selection  process  skills  or  knowledges 
which  are  taught  In  a  training  academy 
after  initial  employment? 

A.  No.  The  Guidelines  state  (§  I2c(l) ) 
that  content  validity  is  not  appropriate 
where  the  slectlon  procedure  involves 
knowledges,  skills,  or  abilities  which  the 
employee  will  be  expected  to  learn  "on 
the  Job."  The  phrase  "on  the  job"  is  in- 
tended to  apply  to  training  which  occurs 
after  lilring,  promotion  or  the  like. 

29.  Q.  Is  a  full  job  analj'sis  necessary 
for  all  validity  studies? 

A.  It  is  required  for  all  content  and 
construct  studies,  but  not  for  all  criteria 
in  a  criterion  related  study.  See  S  12a, 
and  §  12b (3) .  Proper  measures  of  the  re- 
sults or  outcomes  of  job  behaviors  such 
as  production  rate  or  error  rate  may  be 
used  without  a  full  job  analysis  where  a 
review  oi  information  about  the  Job 
shows  that  these  criteria  are  important 
to  the  employment  situation  of  the  user. 
Similarly,  measures  such  as  absenteeism, 
tardiness  or  turnover  may  be  used  if 
these  behaviors  axe  shown  by  a  review 
of  informati(»i  about  the  Job  to  be  im- 
portant in  the  specifics  situation.  A 
standardized  rating  of  overall  Job  per- 
formance may  be  used  if  the  user  can 
demonstrate  its  appropriateness  for  the 
specific  Job  and  employment  situation 
through  a  study  of  the  Job.  Measures  of 
overall  Job  performance  should  be  care- 
fiilly  developed  suid  standardized,  and 
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use  should  be  cu«fully  controlled. 
Ubmrnarie  Paper  Co.  v.  Moody.  422 
UJ3.4B6<1«TS). 

SO.  Q.  Uniez'  what  circumstances  may 
auccew  te  tralnlnc  be  used  as  a  criterion 
In  criterton-related  validity  studies? 

A.  Success  in  timtning  is  an  appropri- 
ate criterion  i^en:  (1)  Tht  Job  analysis 
shows  that  success  in  training  is  neces- 
sary for  successful  job  performance  or 
related  to  increasing  proficiency  on  the 
Job;  and  (2)  training  success  is  property 
measured.  §  12b(3) .  Where  tlie  measure 
of  success  in  training  is  a  paper  and  pen- 
cil test,  the  measure  should  be  carefully 
developed  to  ensure  that  factors  in^ich 
are  not  Job  related  do  not  imfairly  inflate 
or  duress  the  measures  of  training  suc- 
cess and  to  ensure  that  the  measures  are 
in  fact  job  related.  §  12b(3 ) . 

31.  Q.  What  does  "unfairness  of  a  se- 
lection procedure"  mean? 

A.  When  a  specific  score  on  a  selection 
procedure  has  a  different  meaning  in 
terms  of  expected  job  performance  for 
members  of  one  racial,  sex  or  ethnic 
group  than  the  same  soace  does  for  mem- 
bers of  another  group,  the  use  of  that 
slectlon  procedure  may  be  unfair  for 
members  of  one  ot  the  groups.  See  §  14 
(k).  For  example,  if  members  ot  one 
group  have  an  average  score  of  40  <« 
the  selection  procedure,  but  perform  c«i 
the  job  as  well  as  another  group  which 
has  an  average  score  of  50,  then  the 
selection  procedure  is  imfair  to  the 
members  of  the  lower  scc»ing  group. 
(The  concept  of  test  fairness  has  some- 
times been  referred  to  as  differential 
validity  or  differential  prediction). 

32.  Q.  When  should  the  user  investi- 
gate the  question  of  fairness? 

A.  Fairness  should  be  investigated 
generally  at  the  same  time  that  a 
criterion-related  validity  study  is  con- 
ducted, or  as  soon  thereafter  as  feasible. 

33.  Q.  Why  do  the  Guidelines  require 
that  users  look  for  evidence  of  unfair- 
ness? 

A.  The  consequences  of  using  unfair 
selectiCHi  procedures  are  severe  in  terms 
of  discriminating  against  applicants  (xi 
the  basis  of  race,  sex  or  ethnic  group 
membership,  or  in  terms  of  perpetuating 
the  effects  of  past  discrimiinatlon.  Ac- 
cordingly, these  studies  should  be  per- 
formed routinely  where  technically 
feasible  and  appropriate,  even  if  the 
probabihty  of  finding  imfaimess  is  small. 
See  Albemarle  Paper  Co.  v.  Moody.  422 
U.S.  405,  435.  Moreover,  the  APA  Stand- 
ards published  in  1974  call  for  the  in- 
vestigation of  test  fairness  in  criterion 
related  studies  wherever  feasible  ipp. 
43-44). 

34.  Q.  What  should  be  done  if  a  selec- 
tion procedure  is  imfalr  for  one  or  more 
groups  in  the  relevant  labor  market? 

A,  The  user  has  three  options.  See. 
:  12b(7)  (Iv) .  First,  the  selection  instru- 
ment may  be  replaced  by  another  vali- 
dated instrument  which  is  fair  to  all 
groups.  Second,  the  selection  Instrument 
may  be  revised  to  eliminate  the  sources 
of  unfairness.  For  example,  certain  items 
may  be  foimd  to  be  the  only  ones  which 
cause  the  unfairness  to  a  particular 
gfroup.  and  these  items  may  be  replaced 
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by  others.  Finally,  revisions  may  be  made 
in  the  use  of  the  selection  procedure  to 
ensure  that  the  probability  of  being 
selected  is  compatible  with  the  probabil- 
ity of  successfiil  Job  periormance. 

35.  Q.  If  there  are  not  enough  mem- 
bers of  an  adversely  affected  race,  sex  or 
ethnic  group  in  the  potential  research 
sample  to  make  it  feasible  to  study  test 
fairness,  should  the  group  still  be  in- 
cluded in  the  sample? 

A.  Yes.  normally  the  study  should  be 
conducted  on  a  sample  which  is  repre- 
sentative of  the  expected  candidates  for 
the  job  in  question.  However,  there  may 
be  situations  in  which  the  members  of 
the  race,  sex  or  ethnic  group  available 
for  the  study  are  so  dissimilar  from  other 
persons  in  the  sample  that  tiie  infor- 
mation should  not  be  combined  for  data 
analyses. 

36.  Q.  Do  the  Guidelines  require  a 
search  for  alternative  selection  proce- 
dures? 

A.  The  Guidelines  provide  that  while  a 
validity  study  Is  being  conducted,  the 
user  should  attempt  to  find  and  apply 
procedures  that  have  as  little  ad^rse 
impact  as  possible.  However,  once  that 
effort  has  been  made  and  the  chosen  pro- 
cedure has  been  studied  and  shown  to  be 
valid,  the  Guidelines  do  not  reqiitre  the 
user  to  search  further  for  alternative 
procedures.  Ilie  Guidelines  do  call  for 
a  user  to  take  steps  to  ensure  that  selec* 
tion  procedures  are  kept  current,  and  to 
investigate  any  alternative  procedures 
shown  to  have  at  letist  equal  validity  and 
less  adverse  Impact.  Ilie  obligation  to 
investigate  alternative  procedm^s  is 
greater  when  the  user  is  in  an  interim 
use  status. 

37.  Q.  What  does  a  user  do  if  there  are 
not  enough  persons  in  a  job  to  conduct 
a  criterion  related  study? 

A.  There  are  a  number  of  options  the 
user  should  consider,  depending  up<m  the 
particular  facts  and  circumstances. 

1.  (Changing  the  procedure  so  as  to 
eliminate  adverse  impact; 

2.  Validating  the  procedure  through  a 
content  validity  strategy,  if  appropriate 
(see  §  12c  and  answer  to  Question  25  and 
27)  ; 

3.  Using  a  selection  procedure  vali- 
dated elsewhere  in  conformity  with  the 
Guidelines  (see  §  6  and  answers  to  Ques- 
tions 22-24) : 

4.  Engaging  in  a  cooperative  study  with 
other  facilities  or  users  (in  cooperation 
with  such  users  either  bilaterally  or 
through  industry  or  trade  association  > . 
or  participating  in  research  studies  con- 
ducted by  the  state  employment  security 
system.  Where  different  locations  are 
combined,  care  is  needed  to  insure  that 
the  jobs  studied  are  in  fact  the  same  and 
that  the  study  is  adequate  and  in  con- 
formity with  the  Guidelines  (see  §  6) ; 

5.  Ccmbining  essentially  similar  jobs 
into  a  single  study  sample  may  in  some 
circumstances  be  consistent  with  the 
Guidelines  (see  §  5g  and  §  12b) . 

38.  Q.  If  a  user  has  previously  engaged 
in  discrimination  against  members  of  a 
racial,  sex  or  ethnic  group,  is  the  user 
precluded  from  making  its  selection  pro- 
cedures more  stringent? 
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NOTICES 

A.  In  such  elrciuhstancee,  the  Oulde- 
Bnes  provide  (S  9)  that  the  user  should 
Afford  those  members  of  the  gro<Q>  dte- 
erlmlpated  against,  who  were  available 
In  HM  relevant  Job  market  during  th* 
period  of  discriminatory  practices,  an 
opportimlty  to  qualify  under  the  less 
stringent  procedures,  unless  the  user 
demonstrates  that  the  more  stringent 
procedures  are  required  for  the  safety  or 
efSclency  of  the  operation.  The  user  is 
not  precluded  from  using  the /more 
stringent  procedures  for  all  other  per- 
sons. 

39.  Q.  If  a  user  has  all  .selccuon  pro- 
cedures'administered  by  an  employment 
ag^icy  or  a  consultant,  does  that  relieve 
the  user  of  responsibilities  under  the 
Guidelines? 

A.  No.  The  user  remains  respon.slble  for 
the  selection  procedines  utilized  by 
others  on  behalf  of  the  user.  It  is  there-- 
fore  expected  that  the  user  wiU  have  suf- 
ficient Information  available  to  show: 
(a)  what  selection  procedures  are  being 
used  on  Its  behalf;  (b)  the  adverse  Im- 
pact of  those  procedures,  and  evidence 
of  the  validity  of  any  such  procedures; 
and  (c)  the  number  of  persons  by  race, 
sex  and  ethnic  group  referred,  and  the 
totel  number  considered  for  referraj  or 
for  Job  applications. 

(PR  Doo  77-1932  Filed   )    l!'   77  <>  o;;  ,.>t.  i 
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RULES  AND   REGULATiONS 

Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  60 — OFFICE  OF  FEDERAL 
CONTRACT  COMPLIANCE  PROGRAMS, 
EQUAL  EMPLOYMENT  OPPORTUNITY, 
DEPARTMENT  OF  LABOR 

PART  60-3 — GUIDELINES  ON  EMPLOYEE 
SELECTION   PROCEDURES 

CROSS  REFERENCE:  For  a  document 
issued  by  the  Department  of  Justice,  the 
Department  of  Labor,  Office  of  Federal 
Contract  Compliance  Programs,  and  the 
Civil  Service  Conunission  on  the  subject 
of  questions  and  answers  on  the  Federal 
Executive  Agency  Guidelines  on  Em- 
ployee Selection  Procedures  (41  FR 
51744)  see  FR  Doc  77-1932  also  appear- 
ing in  thi?  Part  \ail  of  the  issue. 
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NOTICES 
CIVIL  SERVICE  COMMISSION 

EMPLOYEES  SELECTION  PROCEDURE 
GUIDELINES 

Appendices  to  Federal  Personnel  Manual 
Supplements 

CROSS  Reference:  For  a  document  is- 
e\xed  by  the  Department  of  Justice,  the 
Department  of  Labor,  OfiBce  of  Federal 
Contract  Compliance  Programs,  and  the 
Civil  Service  Commisison  on  the  subject 
of  questions  and  answers  on  the  Federal 
Executive  Agency  Guidelines  on  Em- 
ployee Selection  Procedures  i41  FR 
517^21  see  FR  Doc,  77-1932  also  appear 
ing  an  thi«  Part  VIII  of  the  Leslie. 
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highlights 


PART  I: 


FEDERAL  REGISTER: 

WHAT  IT  IS  AND  HOW  TO  USE  IT 

OFR  announces  three  workshops  in  Los  Angeles, 
2-23  thru  2-25-77  and  three  workshops  in  San 
Francisco,  3-1  thru  3-3-77 3908 


EMERGENCY  SCHOOL  AID 

HEW/OE  notice  on  "desegregation"  plan  interpretation  .      3900 
HEW/OE  sets  standards  for  evaluation  of  applications..     3842 

AIR  TRAFFIC  REGULATORY  REVIEW  PROGRAM 

DOT/FAA  announces  schedule  and  invites  proposals  by 
3-15-77  for  review  of  flight  rules 3863 

REAL  ESTATE  INVESTMENTS  AND 
IMPROVEMENTS 

USDA/REA  reduces  instances  in  which  title  insurance  ts 

required 


MOBILE  HOME  LOANS 

HUD/FHC  conforms  regulation  to  new  fiscal  year;  effec- 
tive   1-17-77 

INCOME  TAX 

Treasury/ IRS  proposes  regulations  on  corporate  separa- 
tions; comments  by  3-5-77 

NEW  PNEUMATIC  TIRES 

DOT/NHTSA  adds  certain  size  designations  to  Federal 
Motor  Vehicle  Safety  Standard 

PRIVACY  ACT  OF  1974 

OMB  reports  on  new  systems 


STATE  DEMONSTRATION  PROGRAM 

DOT/FAA   selects    certain    States    for    participation    in 
receiving  Federal  grants  for  airway  development 

CIVIL  AVIATION 

NTSB  announces  availability  of  1976  safety  statistics... 

FOREIGN  EMBARKATION  UVESTOCK 
QUARANTINE  FACILITY 

USDA/APHIS  proposes  criteria  and  standards  for  estab- 
lishment; comments  by  3-22-77 


3847 

3839 

3866 

3844 
3909 

3946 
3907 


3859 

CONTINUED  INSIOC 


reminders 


(The  ItemB  In  this  list  were  editorially  compiled  as  an  aid  to  Federal  Recisteb  users.  Inclusion  or  exclusion  from  thU  list  hu  no  leg»l 
itgnlflcance.  Since  this  list  U  Intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  or  publication.) 


Rules  Going  Into  Effect  Today 


List  of  Public  Laws 


DOT/CG — Drawbridge  operations;  Curtis 
Creels,  Md 55345;  12-20-76 

EPA — Implementation  plans;  Virgin 
Islands 55530;  12-21-76 


Notk:  No  public  bills  which  have  become 
law  were  received  by  the  OfBce  of  the  Federal 
Register  for  Inclusion  in  today's  List  of 
Public  Laws.  j 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHiS 

DOT/NHTSA 

USDA/FNS       \ 

• 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 

HEW/ FDA 

HEW/FDA 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday.  I  I 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Dayof-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration, Washington,  D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page. 


Published  dally,  Monday  through  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 

holidays),  by  the  CMBoe  of  the  Federal  Register,  National  Aschlves  and  Records  Service,  General  Services 

Administration,  Washington,  D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C. 

>  .    Ch.  16)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I) .  Distribution 

^    la  made  only  by  the  Superintendent  of  Documents,  n.S.  Oovernment  Printing  Office,  Washington,  D.C.  20402. 

The  Fkdcbai,  Rxoism  provides  a  xiniform  system  for  making  available  to  the  public  regulations  and  legal  notices  issued 
by  Federal  agencies.  These  inclute  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  ejETect,  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public  inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  ia  requested  by  the  issuing  agency. 

The  Fkdxial  Ruism  will  be  jFumlshed  by  mall  to  subscribers,  free  of  postage,  for  $5.00  per  month  or  $60  per  year,  payable 
In  advance.  The  charge  for  individual  copies  Is  76  cents  for  each  issue,  or  76  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents,  VS.  Oovernment  Printing  Office,  Washtngton. 
D.C.  20403.  I  I  I 

There  are  no  restrlctlmia  on  the  republication  of  material  appearing  In  the  Vkokuo.  RKOTa|gni.  i 


FEDERAL  RBGiSTEI.  VOL  42,  NO.   14— FRIDAY,  JANUARY  21,  1977 


INFORMATION  AND  ASSISTANCE 


Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  by  dialing  202-523-5240. 


FEDERAL  REGISTER.  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  •  a  ■  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
issue). 

Scheduling  of  documents  for 
publication. 

Copies  of  documents  appearing  in 
the  Federal  Register. 

Corrections... 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulations  (CFR).. 
Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and   Proclama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents....  523-5235 

Index  523-5235 

PUBLIC  LAWS: 

Public  Law  dates  and  numbers 523-5237 

Slip  Laws 523-5237 

U.S.  Statutes  at  Large 523-5237 

Index  523-5237 

U.S.  Government  Manual 523-5230 

Automation    523-5240 

Special  ProjecU 523-5240 


HIGHLIGHTS— Continued 


ANIMAL  DRUGS 

HEW/FDA  approves  cambendazole  suspension,  pellets, 
or    paste    for   treating    helminth    in    horses;    effective 

1-21-77 

HEW/ FDA  changes  sponsor  name  for  certain  new  drugs; 

effective  1-21-77 

HEW/FDA  clarifies  use  of  Ketamine  hydrochloride  injec- 
tion in  cats;  effective  1-21-77 

SHUTTLE  SERVICES 

NASA    procedures    for    reimbursement   from    non-U. S. 
Government  users;  effective  1-21-77 


FEDERAL  OIL  AND  GAS  FIELDS 

Interior  seeks  comments  by  2-22-77  on  procedures  for 
determination  of  Maximum  Efficient  Rate  and  Temporary 
Emergency  Production  Rate 

AGRICULTURAL  COMMODITIES 

USDA/CCC  proposes  to  revise  export  credit  sales  pro- 
gram; comments  by  2-22-77 

GOVERNMENT  IN  SUNSHINE  ACT 

Foreign  Claims  Settlement  Commission  proposes  pro- 
cedures for  public  meetings;  comments  by  2-17-77 

Indian  Claims  Commission  proposes  opening  agency 
meetings  to  public  and  prohibiting  ex  parte  communica- 
tions; comments  by  2-28-77 

CHILD  CARE  FOOD  PROGRAM 

USDA/FNS  prescribes  food  cost  factors  for  meals  for 
1-1-77  thru  6-30-77;  effective  1-1-77 

CHANGED  MEETINGS— 

Commerce/ DIBA;  Importers'  Textile  Advisory  Commit- 
tee;   2-9-77 


3838 
3837 
3838 

3829 

3904 

3849 

3872 
3864 

3885 
3886 


Management-Labor   Textile    Advisory    Committee; 

2-10-77 3886 

NSF:  Advisory  Committee  for  flesearch;   1-27  thru 

1-28-77;   location   change 3905 


MEETINGS— 

Advisory  Council  on  Historic  Preservation;  2-2  thru 

2-3-77    

USDA/FS:   President's   QueticoSuperior  Committee; 

3-17-77 

Superior     National     Forest     Advisory     Committee; 

2-24-77    

CRC:  South  Carolina  Advisory  Committee;  2-4-77 
Commerce/NOAA:    Marine   Fisheries   Advisory   Com- 
mittee; 2-9  thru  2-10-77 

HEW/Federal  Council  on  Aging:  Committee  on  Eco- 
nomics of  Aging;  2-14  thru  2-15-77 

Senior  Services  Committee;  2-15  thru  2-16-77 

International  Trade  Commission;   1-24-77 

NRC:  Advisory  Committee  on  Reactor  Safeguards: 
Emergency  Core  Cooling  Systems  Subcommittee; 

2-5-77    

Preliminary  schedule;  January  thru  March 

State:  Ocean  Affairs  Advisory  Committee;  1-25  thru 

1-26-77    

Secretary  of  State's  Advisory  Committee  on  Private 
International  Law,  Study  Group  of  Hotelkeepers 

Liability;  2-17-77 

Shipping  Coordinating  Committee,  Sut>committee 

on  Safety  of  Life  at  Sea;  2-17-77 

AID:  International  Food  and  Agricultural  Develop- 
ment Board;  2-14  thru  2-15-77 

DOT/FAA:  Microwave  Landing  System  Advisory  Com- 
mittee;  2-3-77 


3875 

3885 

3885 
3885 

3887 

3899 
3900 

3905 


3906 

3905 

3944 


3945 
3945 
3945 
3947 
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HIGHUGHTS— Continued 


PARTII: 

HEALTH  PLANNING 

HEW/PHS  regulates  capital  expenditure  review,  cer 
tificate  of  need,  and  review  of  new  institutional  health 
wrvjces:  effective  2-22-77  4001 

PART  III:  j  I 

UFE  INSURANCE  CONTRACTS 

Labor/P&WPB  and  Treasury/IRS  announce  proposed 
Class  exemption  for  transfers  between  plan  participants 
and  employee  benefit  plans  (2  documents):  comments 
ty  2-22-77 4034,  4036 

PART  IV:  ,'  I 

INDEX 

FCC  publishes  index  to  Advisory  Opinions  issued  by  the 
Conrunission  •. 4039 


PART  V: 

NATIONAL  RESEARCH  AND  TECHNICAL 
ASSISTANCE  PROGRAM 

Commerce/NOAA  proposes  procedures  for  operation  and 
awarding  of  grants;  comments  by  2-21-77 4045 

PART  VI:  I 

EMPLOYEE  SELECTION  PROCEDURES 

Justice,  Labor/FCGPO,  and  CSC  issue  document  on 
questions  and  answers  on  Federal  executive  agency 
guidelines 4051 

PART  VII:  I 

MINIMUM  WAGES 

Labor/ ESA  publishes  general  wage  determination  de- 
cisions for  Federal  and  federally  assisted  construction....     4051 


I 


M3ENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notices 

Meetings: 
International  Pood  and  Agricul- 
tural Development  Board 3945 

AGING.  FEDERAL  COUNCIL 
Notices 
Meetings: 
Economics   of   Aging  Commit- 
tee   - 3899 

.  Senior  Services  Committee 3900 

AGRICULTURAL  MARKETING  SERVICE 
Ikiles 

Almonds  grown  in  Calif 3847 

Oranges  (navel)  grown  in  Ariz. 
and  Calif  (2  documents)..  3845,  3846 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing  Serv- 
ice: Animal  and  Plant  Health 
Inspection  Service;  Commodity 
Credit  Corporation;  Farmers 
Home  Administration;  Food  and 
Nutrition  Service;  Forest  Serv- 
ice; Rural  Electrification  Ad- 
ministration; Soil  Conservation 
Service. 

ALCOHOL.  TOBACCO  AND  FIREARMS 
BUREAU 


Metric    fill    standards:    distiUed 
spirits;  conversion  factor 3839 

ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVICE 

ftupused  Rules 

Animal  and  poultry  Import  re- 
strictions: 
livestock  foreign  embarkation 
quarantine  station,  establish- 
ment; criteria  and  standards.    3859 

MMV  DEPARTMENT 
Age  Bnglneen  Corps. 


!    contents     i 


CHILD  SUPPORT  ENFORCEMENT  OFFICE     COMMODITY  CREDIT  CORPORATION 


Rules 

FWeral  financial  participation: 

Deferral,  disallowance,  and  re- 
consideration of  claims 3843 

CIVIL  RIGHTS  COMMISSION 

Notices 

Meetings : 

South  Carolina  Advisory  Com- 
mittee       3885 

CtVIL  SERVICE  COMMISSION 
Rules 

Ekcepted  service: 

Army   Department 3827 

National  AercHiautics  and  Space 
Administration 3827 

Overseas    Private    Investment 

Corp 3827 

Veterans  Administration 3827 

riotices 

Ehiployee     selection     procedure 
guidelines;  appendices  to  Fed- 
'■  eral  Personnel  Manual  Supple- 
ment; questions  and  answers..    4058 
President's  Commission  on  White  j 

•\  House  Fellowships:  availability  ' 

of  report  on  1976  activities 3886 

COAST  GUARD 
Rules 

Drawbridge  operations : 
California,  Oakland  Inner  Har- 
bor Tidal  Canal 3841 

Proposed  Rules 
Anchorage  regulations: 

HawaU 3871 

Notices  I 

Bridges,  highway;  proposed  con-  I 

struction : 

Boca  Raton,  Fla.,  hearing 3946 

Committees :    establishment,    re- 
newals, etc.: 
Towing  Industry  Advisory  Com- 
mittee et  al.;  appointment  of 

meml>ers  3945 

COMMERCE  DEPARTMENT 
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Title  5 — Administrative  Personnel 

CHAPTER  I— CIVIL  SERVICE 
COMMISSION 

PART  213— EXCEPTED  SERVICE 

Department  of  the  Army 

Part  213  Is  amended  t»  show  that  10 
positions  of  professor  in  the  National 
Defense  University  are  excepted  under 
Schedule  B.  Simultaneously.  Schedule  A 
S  213.3107(e) .  which  is  superseded  by  the 
Schedule  B  authority.  Is  revoked. 

Effective  on  January  21,  1977. 
§  213.3107(e)  Is  reveled  and  S  213.3207 
(b)  is  added  as  set  out  below: 

§  213.3107      Department  of  the  Army. 
•  »  •  »  * 

(e)    [Revoked]. 
»  »  •  •  • 

§  213.3207      Deparlmonl  of  the  Army. 

(b)  National  Defense  University.  (1) 
Ten  positions  of  professor  for  employ- 
ment of  any  one  individual  not  to  ex- 
ceed 1  year.  Such  employment  may  be 
extended  twice  for  additional  periods  not 
to  exceed  1  year  with  prior  Commission 
approved.  Total  employment  of  any  one 
individual  under  this  authority  may  not 
exceed  3  years. 

(5  VS.C.  3301,  3302;  EO  10577,  3  CFR  1954- 
1958  Comp.,  p.  218.) 

United  States  Civil  Serv- 
ice Commission, 

James  C.  Sprt, 
£xect{ttt7e  Assistant  to 
the  Commissioners. 

[FR  Doc.77-1934  Piled  l-19-77;8:45  am] 


PART  213 — EXCEPTED  SERVICE 
Veterans  Administration 

Section  213.3327  is  amended  to  show 
that  the  following  positions  are  reestab- 
lished under  Schedule  C:  Pour  CJonflden- 
tlal  Assistants  to  the  Special  Assistant  to 
the  Administrator;  one  Canfldential  As- 
sistant to  the  Administrator;  two  Con- 
fidential Assistants  to  the  Executive  As- 
sistant to  the  Administrator;  and  wie 
Confidential  Assistant  to  the  Assistant 
Deputy  Administrator. 

Elfectlve  on  January  21,  1977,  §§  213.- 
3327(a)(1),  (a)(6).  (a)(7),  and  (a)(8) 
are  amended  as  set  out  below : 
§  213.3327      Veterans  Administration. 

(a)   Office  of  the  Administrator.  (1) 
Five  COTifldential  Assistants  to  the  Spe- 
cial Assistant  to  the  Administrator. 
•  •  •  •  • 

(6)  Four  Confidential  Assistants  to  the 
Administrator. 

(7)  Three  Confidential  Assistants  to 
the  Executive  Assistant  to  the  Adminis- 
trator. 

(8)  Five  Confidential  Assistants  to  the 
Assistant  Deputy  Administrator. 

»  •  •  •  • 

(6  VS.C.   3801,  3803:  EO  10577,  3  CFR  1964- 
1958  Comp.,  p.  218.) 

UNirKD  States  C^n.  Serv- 
ice Commission, 

James  C.  Sprt, 
Executive  Assistant  to 
•    the  Commissionert. 

IFRDoc.77-1936PUed  1-19-77:8:45  am] 


PART  213 — EXCEPTED  SERVICE 
Overseas  Private  Investment  Corporation 
Section  213.3317  is  amended  to  show 
that   one   position   of   Secretary    (Ste- 
nography) to  the  Vice  President,  Insur- 
ance, Is  excepted  under  Schedule  C. 

Effective     on     Jimuary     21,      1977, 
!  213.3317(d)  is  added  as  set  out  below: 

§  213.3317      Overseas  Private  Investment 
Corporation. 

•  *  *  •  • 

(d)   One  Secretary  (Stenography)   to 

the  Vice  President,  Insurance. 

(5  UJS.C.  3301,  3302;  EO  10577,  3  C?FR  1954- 
1958  Comp.,  p.  218.) 

United  States  Civil  Serv- 
ice Commission. 

James  C.  Sprt, 

Executive  Assistant 
to  the  Commissioners. 

IPR  Doc.77-1933  Piled  l-19-77;8:45  am] 


PART  213— EXCEPTED  SERVICE 

National  Aeronautics  and  Space 
Administration 

Section  213.3348  Is  amended  to  show 
that  two  positions  of  Special  Assistant  to 
the  Associate  Administrator  for  External 
Affairs  are  excepted  under  Schedule  C. 

Effective  on  January  21.  1977,  5  213- 
3348(e)  is  added  as  set  out  below: 

§  213.3348      National      .\eronaiili«>      and 
Spare  .Adminislralion. 

*  *  *  •  • 

(e)  Two  Special  Assistants  to  the  As- 
sociate Administrator  lor  External  Af- 
fairs. 

•  *     >     •     • 
(6  tJJ3.C.  3301,  3302;  EO  10577,  3  CF«  1954- 
1958  Comp.,  p.  218.) 

Uktied  States  Civil  Serv- 
ice Commission, 

James  C.  Spht, 
Executive  Assistant  to 
the  Commissioner. 

|FR  Doc.77-1935  Piled  1-19-77:8:45  am) 


Title  12 — Banks  and  Banking 

CHAPTER  II— FEDERAL  RESERVE  SYSTEM 

SUBCHAPTER   A— BOARD   OF   QOVERWORS   OF 
THE  FEDERAL  RESERVE  SYSTEM 

IReg.  Z;  FC-0036,  PC-0087) 

PART  226— TRUTH  IN  LENDING 

Official  Staff  Interpretations 

In  accordance  with  12  CFR  226.1  >d>. 
the  Board  is  publishing  the  following 
official  staff  interpretations  of  Regula- 
tion Z,  issued  by  a  duly  authorized  offi- 
cial of  the  Division  of  Consumer  Affairs. 

Idoitifylng  details  have  been  deleted 
to  the  extent  required  to  prevent  a  clear- 
ly unwarranted  Invasion  of  personal  pri- 
vacy. The  Board  maintains  and  makes 
available  for  pubUc  inspection  and  copy- 
ing a  current  index  providing  Identify- 
ing information  for  the  public  subject  to 
certain  limitations  stated  in  12  CFR 
261.6. 

Official  staff  interpretations  may  be 
reconsidered  by  the  Board  upon  request 
of  Interested  parties  and  in  accordance 
with  12  CFR  226.1(d)  (2) .  Every  request 
for  reconsideration  should  clearly  iden- 
tify the  number  of  the  official  staff  in- 
terpretation in  question,  and  should  be 
addressed  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve  Sys- 
tem, Washington,  D.C.  20551. 

This  Interpretation  shall  be  effective 
as  of  January  17, 1977. 

S  226.7(k);  Creditor  who  must  adjust  co7n- 
puter  aottware  may  use  either  i  226  7 
(fc)(7)(i)  alternative  untU  October  28 
1977. 

jAiroARY  3,  1977. 

Tills  Is  in  response  to  your  letter  ot 

in  which  you  raised  questions  under  i  228.7 
(k)  of  Regulation  Z.  Your  concern  is  with 
a  situation  in  which  a  crcdit<w's  computer 
software  needs  modlfloation  in  order  to  com- 
ply with  the  requirements  of  I  226 .7 (k)  (3  i 
(11).  This  section  requires  a  descrlptivel;. 
billed  non-sale  credit  transaction  to  be  iden- 
tified, by  a  characterization  of  the  tran.sac- 
tion  as  a  cash  advance,  overdraft  loan,  or 
other  designation  as  appropriate.  Vou  ask 
whether  a  creditor  who  must  modify  com- 
puter systems  In  wder  to  comply  can  make 
use  of  the  alternative  of  omitting  informa- 
tion which  is  not  reasonably  available  aud 
treating  any  inquiry  as  a  bUIing  error  and 
an  erroneous  billing,  and  providing  doo\i- 
mentary  evidence  of  tlie  transaction  Mncier 
5  226.7(k)(7)(l)(B). 

In  staff's  opinion,  §  226.7 (k)  (7)  (it  wa,-  in- 
tended to  provide  alternatives  to  creditor-, 
until  October  28,  1977,  to  enable  them  to 
adjtist  tbelr  systems  and  procedures  for 
compliance  with  the  ultimate  requirement.-; 
of  the  Regulation  and,  at  the  same  time,  to 
ensure  that  customers  are  provided  mean- 
ingful Information  regarding  open  end  credit 
transactions,  "nierefcae.  staff  believes  that 
a  creditor  whose  computer  systems  must  be 
nKxltfled  to  comply  with  the  requirements 
of  :  226.7 (k)  (3)  (11)  can  avail  himself  of  the 
«  226  7(k)  (7)(i)  (B)  alternative.  The  re- 
quired   information    would    not    be    consid- 


Sll 
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ered  "reasonably  available"  In  such  circum- 
stances. * 

In  BtAff'a  opinion  no  different  standards 
were  Intended  by  the  Board  for  use  of  the 
different  alternatives  provided  under  I  328.7 
(lt)(7)(l)(A)  and  I  226.7(k)  (7)  (1)  (B).  They 
we  both  equally  available  during  the  tran- 
sition period  for  creditors  who  must  make 
adjustments  to  their  procedures  and  sys- 
tems In  order  to  comply.  It  is  the  individual 
creditor's  choice  as  to  which  of  the  alterna- 
tives IB  used. 

In  your  letter  you  Indicate  that  It  Is  your 
belief  that  5  226.7(k)  (3)  (U)  requires  an 
"alpha"  description  of  each  transaction.  I 
ahould  point  out  that  it  is  staff's  view  that 
the  designation  of  the  transaction  as  a  casta 
advance,  overdraft,  or  other  locm  can  be 
laade  by  clearly  and  conspicuously  refer- 
enced symbols. 

This  is  an  official  staff  Interpretation  of 
Regulation  Z.  issued  In  accordance  with 
i  220.1  (d)  (3)  of  the  Regulation  and  limited 
Im  Its  application  to  the  facts  outlined  here- 
in. I  tnist  that  it  la  re^wnaive  to  your 
Inquiry. 

,  Slncerelj-. 

Jerauld  C.  Kluckmak. 
Assistant  Director. 

i  226.4{a)  (5)  and  i  226.4(a)  («)  .•  Credit  li/e 
health  and  €u:cident  insurance  disclosures  re- 
quired in  order  to  exclude  the  premiums 
from  the  finance  charge  wuqf  be  made  on  a 
statement  separate  from  the  disclosure  form. 
This  also  applies  to  the  insurance  disclosures 
required  under  I  226.41a)  (6). 

Janttabt  4.  1977. 

This  lb  In  response  to  your  letter  of  •  •  • 
In  which  you  requested  an  oRlclal  staff  inter- 
pretation concerning  the  disclosure  require- 
ments of  i  226.4(a)  (S)  of  Regulation  Z. 

Tou  have  pointed  out  in  your  letter  that 
Public  Opinion  Letter  863,  dated  October  30. 
Ifi74.  takes  the  position  that  the  disclosures 
required  under  {  226.4(a)  (5>  in  order  to  ex- 
clude the  premiums  for  credit  life,  accident 
and  health  Insurance  from  the  finance  charge 
may  be  made  on  a  statement  separate  from 
tfce  regular  Truth  In  Lending  disclosure  form. 
Several  of  your  clients  have  proposed  that 
ttoey  remove  from  the  Truth  In  Lending  dls- 
doeure  forms  all  reference  to  credit  life,  acci- 
dent and  health  Insurance  except  for  a  state- 
ment that  such  Insurance  la  not  required  by 
the  lender.  The  disclosure  of  the  cost  of  the 
Insurance  and  the  Indication  of  the  borrow- 
er's desire  for  the  Insurance  would  be  made 
on  a  separate  brochure  sent  to  all  borrowers 
fior  their  consideration.  Tou  have  asked  for  an 
official  staff  interpretation  confirming  that 
Ihla  method  of  disclosing  Insurance  preml- 
mma  under  i  226.4(a)  (5)  woxild  be  in  com- 
pliance with  the  requirements  of  Regulation 
Z. 

Staff  is  of  the  opinion  that  the  disclosures 
required  by  I  226.4(a)  (6)  in  order  to  exclude 
the  premiums  for  credit  life,  accident  and 
health  insurance  from  the  finance  charge 
nay  be  made  on  a  statement  separate  from 
the  regular  Truth  in  Lending  dlscloeure 
form.  This  also  applies  to  the  Insurance  dis- 
closures required  under  {  336.4 (a)  (6). 

This  is  an  official  staff  Interpretation  issued 
In  accordance  with  I  236.1  (d)  (3)  and  is  con- 
fined to  the  facts  as  stated.  I  trust  that  It  is 
responsive  to  your  inquiry. 

Sincerely, 

JEKAULO  C.   KLtrCKMAN, 

Assistant  Director. 

Board  of  Governors  of  the  Federal 
Reserve  System,  January  12.  1977. 

Thsodore  E.  Allison, 
Secretary  of  the  Board. 

[FR  Doc.77-1830  FUed  1-19-77;  8: 48  am] 
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Title  14 — Aeronautics  and  Space 

CHAPTER  I— FEDERAL  AVIATION  ADMIN- 
ISTRATION, DEPARTMENT  OF  TRANS- 
PORTATION 

I  Docket  No.  75-NW-26-Ar>;  Amdt.  39-2808] 

PART  39— AIRWORTHINESS  DIRECTIVES 

Boeing  727-100/-100C  Series  Airplanes 

Amendment  39-2720  (41  FR  38759) 
AD  76-18-11,  as  amended  by  Amend- 
ments 39-2736  (41  FR  43713)  and  39- 
2771  (41  FR  50805)  requires  inspection 
of  the  aft  cargo  door  lowest  side  stop 
fittings  and  repair/replacement,  as  nec- 
essary on  Boeing  Model  727-100  and  727- 
llOOC  series  airplanes.  After  Issuing 
Amendment  39-2771,  the  FAA  has  be- 
come aware  that  Boeing  727  operators 
Interchange  cargo  doors  in  their  fleet. 
Presently  the  AD  requires  inspection  of 
OEnly  those  airplanes  listed  in  Boeing 
Alert  Service  BuUetin  No.  727-52-A102 
which  are  only  those  airplanes  originally 
delivered  with  aft  cargo  doors  having  the 
stop  fittings  subject  to  fatigue  cracking. 
These  stop  fittings  are  identified  as  P/N 
65-19670-2  and  -3.  Accordingly,  the  AD 
is  being  amended  to  include  all  Boeing 
Model  727-100  and  -lOOC  series  airplanes 
with  P/N  65-59670-2  and  -3  aft  cargo 
door  lowest  side  stop  fittings  which  have 
accumulated  15.000  or  more  pressuriza- 
tion  cycles. 

Since  a  situation  exists  that  requires 
Immediate  adoption  of  this  regulation, 
it.  is  foimd  that  notice  and  public  proce- 
dure hereon  are  impracticable  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

(Sees.  313(a),  601.  and  603,  Federal  Aviation 
Act  of  1958  (49  U.S.C.  1354(a).  1421.  and 
1423),  sec.  6(c),  Department  of  Trans- 
portation .^ct  (49  U.S.C.  1653(0) ) 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (31  FR  13697), 
i  39.13  of  the  Federal  Aviation  Regula- 
tions, Amendment  39-2720  (41  FR  38759) 
AD  76-18-11,  as  amended  by  Amend- 
ments 39-2736  (41  FR  43713)  and  39- 
2771  (41  FR  50805)  is  amended  by 
amending  the  applicability  to  read  as 
follows : 

BoEiNO.  Applies  to  all  Model  727-100  and 
727-lOOC  series  airplanes,  certificated  In. 
all  categories,  with  P/N  65-19670-2  and 
-3  aft  cargo  door  lowest  side  stop  fittings 
which  have  accumulated  15,000  or  more 
pressurlzatlon  cycles. 
Compliance  required  as  Indicated. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  In 
this  directive  are  Incorporated  herein 
and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1). 

All  persons  affected  by  this  directive 
who  have  not  already  received  these  doc- 
uments from  the  manufacturer,  may  ob- 
tain copies  upon  request  to  Boeing  Com- 
mercial Airplane  Company,  P.O.  Box 
3707,  Seattle.  Washlncrton  98124.  The 
documents  may  also  be  examined  at  FAA 
Northwest  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

An  evaluation  of  the  anticipated  Im- 
pacts has  been  made,  and  It  Is  expected 


that  the  final  regulation  Is  neither  cost- 
ly nor  controversial. 

The  preparation  of  an  Inflation  Im- 
pact Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107  is  not 
required. 

This  amendment  becomes  effective 
Febniary  18,  1977. 

Issued  in  Seattle,  Washington,  Febru- 
ary 10,  1977. 

C.  B.  Walk,  Jr. 
Director,  Northwest  Region. 

Note. — The  incorporation  by  reference 
provisions  In  the  document  were  approved  by 
the  Director  of  the  Federal  Register  on  June 
19,  1967. 

[FR  Doc.77-1616  FUed  l-19-77;8:45  am) 


(Docket  No.  76-NB-36;  Amdt.  39-2809) 

PART  39— AIRWORTHINESS  DIRECTIVES 

General  Electric  Company  CT64-820-4 
Model  Engines 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  Include 
an  airworthiness  directive  reducing  the 
engine  output  shaft  overspeed  limit  was 
published  in  41  FR  50274, 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  the  amendment.  No  objections 
were  received. 

The  Federal  Aviation  Administration 
has  determined  that  this  document  does 
not  contain  a  major  pr(^x>sal  requiring 
preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821 
and  OMB  Circular  A-107. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (31  PR  13697), 
§  39.13  of  the  Federal  Aviation  Regula- 
tions is  amended  by  adding  the  following 
new  airw^orthiness  directive: 

General  Elkctuc  Coicpant.  Applies  to  all 
General  Hectrlc  Company  CT64-820-4 
model  turboprop  engines. 

Compliance  required  within  the  next  100 
hours  time  in  service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  the  posslbUlty  of  overstressing 
the  Stage  4  turbine  buckets,  the  engine  out- 
put shaft  overspeed  limit  Is  reduced  from 
1512  rpm  to  1450  rpm.  The  original  limit  Is 
given  in  Note  2  of  Type  Certificate  Data 
Sheet  E13EA-10,  dated  February  15,  1976. 

This  amendment  becomes  effective 
February  9,  1977. 

(Sees.  313(a),  601,  and  603.  Federal  Aviation 
Act  of  1968  (49  U.S.C.  1364(a),  1431.  and 
1433)  sec.  6(c),  Department  of  Transporta- 
tion Act  (49  U.S.C.  1666 (C) )  ) 

Issued  in  Burlington,  Massachusetts, 
on  January  11,  1977. 

..         QxTENTiN  S.  Taylor, 
Director,  New  England  Region, 

[FR  Doc.77-1618  PUed  l-lfr-77;8:46  am] 


[Airworthiness  Docket  No.  76-SW-61; 
Amdt.  39-3806] 

PART  39— AIRWORTHINESS  DIRECTIVES 

Rockwell  Model  112  Airplanes 

There  hare  been  failures  of  fhe  ofl 
pressure  gauge  line  Part  Number  46320- 
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1,  on  Rockwell  Commander  Model  112 
airplanes  which  resulted  In  total  loss  of 
engine  oil  causing  engine  seizure  and 
consequent  forced  emergency  landing. 
Since  this  condition  Is  likely  to  exist  dr 
develop  In  other  airplanes  of  tbe  same 
type  design,  an  airworthiness  directive  Is 
being  Issued  to  re<iulre  replacement  of 
the  present  cow)er  oil  pressure  line  as- 
sembly with  a  flexible  hose  asseiid>ly  on 
Rockwell  Commander  Model  112  air- 
planes. 

Since  a  situation  exists  which  requires 
immediate  adoption  of  this  regulation,  It 
Is  found  that  notice  and  public  procedure 
hereon  are  impracticable,  and  good  cause 
exists  for  making  this  sdnendment  effec- 
tive In  less  than  30  days. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (31  FR  13697) . 
S  39.13  of  Part  39  of  the  Federal  AYla- 
tlon  Regulations  is  amended  by  adding 
the  following  new  airworthiness  di- 
rective: 

RocKWXLL  International.  Applies  to  Model 
113  airplanes  (Serial  Numbers  3  through 
470)  certificated  in  all  categories. 


Compliance  required  as  indicated.  To  pre- 
vent engine  faUtue  due  to  loss  of  engine  oU 
from  failure  of  the  engine  oU  pressure  tube 
assembly,  accomplish  the  following: 

(a)  Aa  a  part  of  each  prefllgbt  check,  after 
the  effective  date  of  this  airworthiness  di- 
rective, conduct  a  visual  check  of  the  P/N 
46320-1  coppM*  oU  pressure  tube  assembly 
for  cracks  and  oil  leakage,  particularly  in 
tbe  areas  where  tbe  copper  tube  and  Its 
fittings  attach.  If  any  cracks  or  leakage  are 
detected,  remove  and  replace  such  assembly 
as  deecrlbed  in  paragraph  c  l)elow  before 
further  flight. 

(b)  Within  the  next  ten  hours'  time  in 
service  after  the  effective  date  of  this  air- 
worthiness directive  and  thereafter  at  inter- 
vals not  to  exceed  ten  hours"  time  In  service, 
accomplish  the  foUowing: 

(1)  Bemove  the  upper  engine  cowling. 

(3)  Clean  the  copper  oU  pressure  ttd>e  as- 
■enAly,  P/N  46320-1.  with  an  oU  soluble 
solvent. 

(3)  Start  and  operate  the  engine  until  it 
Is  warm  enough  to  re8i>ond  smoothly  to 
throttle  changes  (monitor  oU  tempcratiire 
and  cylinder  head  temperature  gauges  to 
maintain  temperatures  within  limits),  then 
stop  the  engine. 

(4)  Check  the  copper  oil  pressure  tube 
assembly,  P/N  46330-1,  for  cracks,  chaffing. 
or  any  signs  of  oU  leakage. 

(6)  If  any  of  the  conditions  In  step  4  above 
are  detected,  remove  and  replace  such  as- 
sembly as  described  In  paragraph  c  below 
before  further  flight. 

(6)  Part  1(1)  (b)  of  BockweU  Interna- 
tional Service  BiUletin  No.  SB-1 12-46  dated 
November  2,  1976.  refers  to  this  same  subject. 

A  pilot  may  perform  the  requirements  of 
Items  a  and  b  above  pursuant  to  the  provi- 
sions of  PAR  43.3(h). 

Note. — For  the  requirements  regarding  the 
listing  of  compliance  and  method  of  compli- 
ance with  paragraphs  a  and  b  of  this  AD  In 
the  aircraft  permanent  maintenance  record, 
see  FAR  91.173. 

(c)  Within  50  hours'  time  in  service  after 
the  effective  date  of  this  airwOTthlness  direc- 
tive, remove  the  P/N  46330-1  copper  oU  pres- 
sure tube  aeeembly.  the  P/N  46060-1  elbow, 
the  AN919-0  reducer,  and  tiie  P/N  46136-47 
hoee  assembly  and  replace  them  with  P/N 
46136-63  hoee  assembly  «md  P/N  46080-3 
elbow  In  accordance  wlUi  Part  n  of  Rockwell 
Commander  Servloe  Bulletin  No.  SB-1 12-46 
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dated  November  %  1178.  or  laiUr  FAA  DOA 
approved  revlfllon.  Piwfkw  eompUaiiM  with 
RockveU  Onmrnanrter  Berrloe  Latter  Mo.  SL- 
113-96.  June  S.  1978.  aattaaes  tlila  atrvorthl- 
ness  directive. 

(d)  The  checks  required  by  jmragrairtia  a 
and  b  ot  ttils  alrworthlnees  dlnettve  are  no 
longer  required  after  paragrspb  e  of  tlila  alr- 
worthineos  directive  Is  agOompHWhed. 

(e)  The  mantifacturer's  spedflcationa  and 
procedures  identified  and  described  in  this 
directive  are  Incorporated  herein  and  made  a 
part  hereof  pursuant  to  6  VS.C.  663(a)(1). 
All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Customer  Service  Depart- 
ment, Rockwell  International.  General  Avia- 
tion Division,  6001  North  Rockwell  Avenue, 
Bethany,  Oklahoma  73006.  These  documents 
may  also  be  examined  at  the  Office  of  the 
Regional  Counsel,  Southwest  Region,  PAA, 
4400  Blue  Mound  Road,  Port  Worth,  Texas, 
and  at  PAA  Headquarters,  800  Independence 
Avenue.  S.W..  Waeailngton,  D.C.  A  historical 
file  on  this  AD  wUeb  includes  the  incorpo- 
rated material  in  full  Is  maintained  by  the 
FAA  at  its  headquarters  in  Washington.  D.C. 
and  at  the  Southwest  Region  OfBce  in  Port 
Worth.  Texas. 

(f)  Any  alternate  equivalent  method  of 
compliance  with  this  airworthiness  directive 
must  be  approved  by  the  Clilef,  Engineering 
and  Manufttcturlng  Branch,  PHgbt  Standards 
Division,  Southwest  Region.  Federal  Aviation 
Administration. 
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to  correctly  reflect  currait  airspace  use. 
good  reason  exists  for  maklnK  these 
changes  tf  ective  on  less  than  SO  days 
notice. 

m  consideration  of  the  foregiring,  Parts 
71  and  73  0(f  the  Feda«l  ATtetlon  Rec- 
^]ft:tVy«  are  amended,  effecfctve  January 
21.  1977  as  hereinafter  set  forth. 

§  71.151      [.^mended] 

1.  In  J  71.151  (42  PR  345)  R-3801D 
Camp  Claiborne,  La.,  title  Is  deleted. 

§  73.SS      [Amrndedl 

2.  In  I  73.38  (42  PR  679)  R-3801D 
Camp  Claiborne.  La.,  title  and  text  Is 
deleted. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958  (49 
V&.C.  1348(a));  sec.  6(c),  Departnoent  of 
Transportation  Act  (49  DS.C.  1666(e)).) 

Issued  in  Washington,  D.C,  <hi  January 
10,  1977. 

William  E.  Broadwater, 
Chief.  Airspace  and  Air 
Tragic  Rules  DMsion. 

|FR  Doc .77-1616  FUed  1-19-77:8:45  am) 


This  amendment  becomes  effective  on 
January  14.  1977. 

(Sees.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1968  (49  XJJB.C.  1364(a),  1431.  and 
1433):  sec.  6(c).  Department  of  Transporta- 
tion Act  (49  U.S.C.  1666(c)  ).) 

Issued  in  Port  Worth,  Texas,  on 
December  30,  1976. 

Henhy  L.  Newman. 
Director,  Southtoest  Region. 

Note. — ^TTie  incorporation  by  reference  pro- 
visions in  this  document  was  approved  by  the 
Director  of  the  Federal  Register  on  June  19, 
1967. 

(PR  Doc.77  1617  FUed  1-19-77:8:45  am) 


[Airspace  Dodcet  No.  7e-SW-601 

PART  71— DESMSNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES,  CON- 
TROLLED AIRSPACE,  AND  REPORTING 
POINTS 

PART  73 — SPECIAL   USE  AIRSPACE 

Rescission  of  a  Restricted  Area 

The  purpose  of  these  amendments  to 
Parts  71  and  73  of  the  Federal  Aviation 
Regulations  la  to  revoke  the  C!amp  Clal- 
bome,  La.,  Restricted  Arest,  R-3801D. 

The  United  States  Air  Force,  the  us- 
ing agency,  has  advised  the  Federal  Avia- 
tion Administration  (PAA)  that  no 
present  or  future  requirements  exist  for 
use  of  this  airspace. 

Because  this  airspace  is  no  longer  used 
for  the  purpose  for  which  It  was  desig- 
nated, this  revocation  Is  a  minor  matter 
upon  which  the  public  would  have  no 
IJarticular  desire  to  comment.  For  this 
reason,  notice  and  public  procedure 
thereon  are  unnecessary. 

Since  these  actions  return  airspace  to 
public  use  and  tt  is  desirable  to  Incor- 
porate these  changes  tn  the  regulations 


CHAPTER    V— NATIONAL    AERONAUTICS 
AND  SPACE  ADMINISTRATION 

PART  1214 — REIMBURSEMENT  FOR 
SHUTTLE  SERVICES 

Reimbursement  for  Shuttle  Services 
Provtdfld  to  Non-U.S.  Government  Users 

The  foUowing  policy  identifies  the 
pricing  method  that  the  National  Aero- 
nautics and  Space  Administration 
(NASA)  shall  employ  in  providing 
various  Shuttle  services  to  non-U.S.  Gov- 
ernment users  under  appropriate  agree- 
ments. It  states  NASA  policy  with  respect 
to  patent  and  data  rights  and  responsi- 
bility for  damage  to  a  user's  payload  to 
be  launched  on  Shuttle,  and  It  assigns 
responsibility  within  NASA  for  imple- 
mentation of  certain  aspects  of  the 
policy.  This  p^cy  covers  a  twelve-year 
period  of  Shuttle  operations  but  it  is 
recognized  that  the  policy  may  evolve 
and  be  changed  during  the  Shuttle  pro- 
gram as  NASA  acquires  experience  in 
providing  Shuttle  services  and  receives 
recranmendattons  for  improvement  from 
Shuttle  users  and  other  persons  and 
organizations. 

Since  the  policy  involves  the  use  of 
public  prc^erty  and  the  policy  will  be 
applied  tn  agreements  entered  into  by 
NASA,  the  notice  and  public  procedures 
of  5  U.S.C.  553  were  not  followed  since 
the  policy  Is  determined  to  be  exempt 
under  5  XJB.C.  553(a)  (2)  "as  a  matter  re- 
lating to  agency  mansigement  or  person- 
nel or  to  public  property,  loans,  grants, 
benefits,  or  contracts." 

1.  14  cm  Chapter  V  is  amended  by 
adding  a  new  Part  1214  consisting  at  this 
time  of  Subpart  1214.1,  reading  as 
follows: 

Subpart  IZ14.1 — Retmburaemant  far  Shuttle 
Sarwtcaa  ProwMad  to  Nan-U.S.  Sawammaitt 
Users 


1314.100 
1314.101 
1314.10t 
1314.103 


Scope. 
DaOnltkm. 

Balmfoursement  policy. 
Refllgbt  guarantee. 
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Sec. 

1214.104  Patent  and  data  rights. 

1314.106  Revisit  and/or  retrieval  servtcea. 

1214.106  Damage  to  payload. 

1214.107  ResponslblUtle*. 

Appendix  A — Coeta  for  which  NASA  shall  be 

reimbursed. 
Appendix  B — Standard  Shuttle  services. 
Appendix  C — Optional  Shuttle  servlcee. 
Appendix  D — Shared  flight  charge  and  graph. 
Appendix  K — Occupancy  fee  schedule. 

AxrrHOBiTT:  Sec.  203.  Pub.  L.  8S-688.  13 
Stat.  420,  as  amended  (43  UJ3.C.  3473);  see 
301  <b) ,  Pub.  L.  67-624.  76  SUt.  431  (47  UJ9.C. 
721(b)). 

Subpart  1214.1 — Reimbursement  for 
Shuttle  Services  Provided  to  Non-U.S. 
Government  Users 

{  1214.100     Scope. 

Tills  Subpart  1214.1  sets  forth: 

(a)  The  policy  on  relmburseoaent  for 
Shuttle  services  which  are  provided  by 
NASA  to  non-U.S.  Government  users 
(as  deOned  tn  9 1214.101)  under  launch 
services  agreements,  and 

(b)  Responsibilities  for  putting  such 
policy  Into  effect  and  carrying  it  out. 

S  1214.101     Definition. 

FVm:  the  purpose  of  this  subpart,  the 
tenn  "Non-U.S.  Government  Users" 
means: 

(a)  Private  persons  or  private  organl- 
aatk>n8  of  the  United  States,  including 
Us  territories,  the  District  of  Columbia. 
Panama  Canal  Zone,  ana  Puerto  Rico. 

(b)  Public  organlzatlCHis  of  the  United 
States  that  are  not  part  of  the  Govern- 
ment of  the  United  States. 

(c)  Foreign  governments  or  private 
JKXSODM  and  private  or  public  organlza- 
tkMUB  of  foreign  countries,  except  for  the 
government  of  Canada  and  governments 
of  the  European  Space  Agency  (ESA) 
m^nber  nations  participating  In  Space- 
lab  development  when  conducting  ex- 
perimoital  science  or  experimental  ap- 
plications missions,  with  no  near-term 
oommerclal  ImplicatlcHas,  undertaken  oa 
behalf  of  government  agencies.  The 
NASA  Administrator  shall  determine 
the  missions  which  quidlfy  for  this 
ekceptlm. 

(d)  International  organizations,  ex- 
cept the  ESA  when  conducting  experi- 
mental science  or  experimental  appllca- 
tlona  missions  with  no  near-term  com- 
mercial Implications. 

(e)  Other  U.S.  Government  agencies, 
Canadian  government  agencies  and  the 
BSA,  requesting  Shuttle  services  from 
NASA  in  connection  with  launch  and 
other  services  being  i>erf(xined  by  such 
agencies  for  users  Listed  in  paragraphs 
(a)  through  (d)  of  this  section, 

§  1214.102     Reimbursement  policy. 

(a)  Features  of  poUcy.  (1)  All  users 
win  be  charged  on  a  fixed  price  basis; 
there  will  be  no  post-flight  charges,  ex- 
cept for  prespeclfled  optional  services. 

(2)  The  price  will  be  based  on  esti- 
mated costs. 

(3)  The  price  win  be  hdd  constant 
fbr  flights  m  the  first  three  yean  of 
Space  Transportatkxi  ^stenaa  (8X8) 
operations. 
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(4)  Payments  with  respect  to  total 
operations  costs  shan  be  escalated  ac- 
cording to  the  Bureau  of  Labor  Statistics 
Index  for  Compensation  per  hour.  Total 
Private.  Paymoits  with  respect  to  the 
use  charge  shaU  not  be  escalated. 

(5)  Subsequent  to  the  first  three  years 
the  price  wiU  be  adjusted  annuaUy  to 
insure  that  aggregate  costs  are  recovered 
over  a  twelve-year  period. 

(6)  Pricing  Incentives  are  designed  to 
maximize  the  proper  utilization  of  the 
STS. 

(b)  Dedicated  flight  reimbursements. 
(1)  For  the  purposes  of  this  policy,  a 
dedicated  flight  is  one  sold  to  a  single 
customer. 

(2)  The  policy  Is  established  for  two 
distinct  phases  of  Shuttle  operations. 
The  first  phase  Is  through  the  third  fuU 
fiscal  year  of  Shuttle  operations  and  the 
second  phase  consists  of  nine  full  fiscal 
years  subsequent  to  the  first  phase. 

(I)  For  a  dedicated  Shuttle  flight  dur- 
ing the  first  phase,  NASA  shaU  be 
reimbursed  in  an  amount  which  is  a  pro- 
rata share  of  forecast  additive  costs  av- 
eraged over  the  first  phase  of  three  years, 
iflus  a  use  charge  in  lieu  of  depreciation 
for  the  use  of  facilities,  support  equip- 
ment and  the  Shuttle  fleet:  however,  the 
price  shall  not  be  less  than  a  pro-rata 
share  of  forecast  aggregate  costs  av- 
eraged over  both  the  first  and  second 
phases  of  the  twelve-year  Shuttle  opera- 
tion period. 

(II)  For  a  dedicated  Shuttle  flight  dur- 
ing the  second  phase,  NASA  shaU  be 
reimbursed  a  pro-rata  share  of  forecast 
aggregate  costs  over  both  phases  to  in- 
sure that  total  aggregate  costs  are  re- 
covered over  the  twelve  year  period. 

(ill)  The  definition  of  the  costs  as 
specified  In  this  Subpart  are  set  forth 
in  Appendix  A  to  this  subpart. 

(Iv)  Subject  to  NASA  approval,  a 
dedicated  flight  user  may  apportion  and 
assign  STS  services  to  other  STS  users 
provided  they  satisfy  STS  user  require- 
ments. The  price  of  Integrating  addi- 
tional payloads  wlU  be  negotiated. 

(V)  A  summary  of  standard  Shuttle 
services  included  In  the  flight  price  is 
set  forth  in  Appendix  B  to  this  subpart 

(vl)  The  prices  of  optional  Shuttle 
services  are  being  developed  and  shall  be 
set  forth  in  the  Shuttle  Price  Book  which 
is  being  developed.  A  summary  of  the  op- 
tional services  is  set  forth  in  Appendix  C 
to  this  subpart. 

(vU)  For  the  user  with  an  experi- 
mental, new  use  of  space  or  first  time  use 
oC  space  of  great  public  value,  the 
reimbursement  to  NASA  for  the  dedi- 
cated, standard  Shuttle  flight  in  either 
the  first  or  second  phase  shaU  be  a  pro- 
rata f^are  of  the  average  twelve-year 
additive  costs  as  estimated  at  the  time 
of  negotiations.  Programs  which  qualify 
fbr  this  price  wlU  be  determined  by  an 
STS  Exceptional  Program  Selection 
Process.  In  an  cases,  the  Administrator 
win  be  the  selection  offlclaL 

(vIH)  For  dedicated  flight  users.  NASA 
and  the  user  win  Identify  a  desired 
launch  date  within  a  period  of  ninety 
days  three  years  prior  to  flight.  One  year 


prior  to  the  flight  a  flrm  laimch  and  pay- 
load  delivery  date  wfll  be  Identified  by 
NASA.  The  firm  launch  date  wlU  be 
within  the  flrst  sixty  days  of  the  original 
ninety-day  period.  Laxmch  wUl  occur  on 
the  firmly  scheduled  launch  date  or 
within  a  period  of  thirty  days  thereafter. 
The  payload  must  be  ready  to  laimch  for 
the  duration  of  that  period. 

(c)  Shared  flight  reimbursements.  (1) 
The  price  of  a  shared  Shuttle  flight  wlU 
be  a  fraction  of  the  dedicated  Shuttle 
flight  price.  The  fraction  wlU  be  based  on 
the  length  and  weight  of  the  payload 
and  the  mission  destination  at  the  time 
of  contract  negotiations.  The  formula 
for  computing  the  fraction  Is  set  forth  in 
Appendix  D  to  this  subpart. 

(2)  For  shared  flight  users,  NASA  and 
the  user  wiU  Identify  a  desired  launch 
date  three  years  prior  to  flight  Launch 
wiU  occur  within  a  period  of  ninety  days, 
ijeginning  on  the  desired  launch  date. 
One  year  prior  to  flight  a  payload  deliv- 
ery date  and  a  firm  launch  date  wIU 
be  coordinated  among  the  share  flight 
users.  This  flrm  launch  date  wiU  be 
within  the  first  thirty  days  of  the  orig- 
inal ninety-day  period.  The  laimch  wlU 
occur  on  the  firmly  scheduled  launch 
date  or  within  a  period  of  sixty  days 
thereafter.  The  payloads  must  be  ready 
to  launch  for  the  duration  of  that  period. 

(3 )  A  20  percent  discount  on  the  stand- 
ard flight  price  win  be  given  to  shared 
flight  users  who  will  fly  («  a  space- 
avaUable  (standby)  basis.  NASA  wlU  pro- 
vide launch  services  within  a  prenegotl- 
ated  period  of  one  year.  Shared  flight 
payloads  must  be  flight  deliverable  to 
the  launch  site  on  the  flrst  day  of  the 
one-year  period  and  sustain  that  condi- 
tion untU  deUvery  to  the  launch  site. 
The  user  wlU  be  notlfled  sixty  days  prior 
to  the  flrmly  scheduled  launch  date 
which  has  been  established  by  NASA. 
At  that  time,  NASA  wiU  also  establish  a 
payload  delivery  date.  The  payload  must 
be  available  at  the  launch  site  on  the  as- 
signed delivery  date  and  ready  to  launch 
for  a  period  of  sixty  days  after  the  firmly 
scheduled  launch  date. 

(d)  SmaU  self-contained  payloads. 
Packages  under  200  pounds  and  smaUer 
than  five  cubic  feet  which  require  no 
Shuttle  services  (power,  deployment, 
etc.),  and  are  for  R&D  purposes,  win  be 
flown  on  a  space-available  basis  during 
both  phases  of  Shuttle  operation.  The 
price  for  this  service  wiU  be  negotiated 
based  on  size  and  weight,  but  wiU  not 
exceed  $10,000  In  1975  dollars.  A  mini- 
mum charge  of  $3,000  in  1975  doUars  wiU 
be  made.  If  Shuttle  services  are  required, 
the  price  wiU  be  individually  negotiated. 
Reimbursement  to  NASA  wiU  be  made 
at  the  time  the  package  is  scheduled  for 
flight. 

(e)  Options.  (1)  Options  for  future 
flights  win  be  made  available  to  STS 
users  already  contracting  for  STS  launch 
services.  Fixed  price  options  for  flights  In 
a  given  year  beyond  the  three  year  flxed 
price  period  win  be  made  available.  For 
fixed  price  options,  NASA  shaU  be  reim- 
bursed the  user's  flight  price  compounded 
at  8  percent  per  year  for  each  year  be- 
yond the  fixed  price  period.  The  fee  for 
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this  option  is  one  mllUon  dollars  in  1975  ance  with  the  reimbursement  schedule    The   user   shaU   reimburse   NASA   the 

doUars.  The  option  fee  win  be  applied  contained  in  this  snbeectlon.  No  charges    standard  shared  flight  price  according 

to  the  price  of  the  user's  flight.  The  user  shaU  be  made  after  the  flight,  except  as    to  the  reimbursement  schedule  plus  a 

win  exercise  his  option  by  contracting  negotiated  in  the  contract  for  prespeci-     load  factor-recovery  fee  which  to  the  dlf- 

for  the  flight  on  the  n<Hinal  33-month  fled   extra   services.    Those   users    who    ference  between  a  dedicated  flight  price 

reimbursement  schedule  w  the  wtloii  contract  for  Shuttle  services  less  than    and  the  total  adjusted  reimbursement 

fee  will  be  retained  by  NASA.  three  years  before  the  desired  launch    from  aU  shared  flight  users. 

(2)  In  order  to  insure  that  space  win  date  wiU  be  accommodated  and  wiU  pay  (5)  Shared  flights  contracted  three 
be  available  for  flights  in  a  given  future  on  an  accelerated  basis  according  to  the  months  or  less  before  launch  wfll  be 
year,  scheduled  launch  options,  where  reimbursement  schedule.  flown  on  a  space-avaflsible  basis.  NASA 
NASA  win  provide  a  launch  during  a  (2)  Standby  payloads.  shaU  be  reimbursed  the  shared  flight 
ninety-day  period,  win  be  given  to  STS  (1)  Before  the  establishment  of  a  price  according  to  the  reimbursement 
users  already  contracting  for  flights  at  a  firmly  scheduled  launch  date,  the  num-  schedule  plus  short  term  caU-up  addl- 
fee  of  $100,000  in  1975  doUars.  The  option  ber  of  months  t>efore  launch  wlU  be  com-  tlonEd  costs.  These  additional  charges 
fee  win  be  appUed  to  the  price  of  the  puted  assuming  a  launch  date  at  the  wlU  be  based  on  estimated  costs  to  be 
user's  flight   The  user  win  exeroise  his  mid-point  of  the  designated   one-year    incurred. 

option  by  contracting  for  the  flight  on  period.  (6)  For  the  purposes  of  this  subpara- 
the  normal  33-month  reimbursement  (ii)  Once  the  firmly  scheduled  laimch  graph,  "adjusted  reimbursements"  is  de- 
schedule  or  the  option  fee  win  be  re-  date  is  established,  the  user  shaU  relm-  fined  to  be  reimbursements  assuming  aU 
tained  by  NASA.  burse  NASA  to  make  his  payments  cur-     shared  users  are  non-U.S.  CSovemment. 

(3)  In  order  to  aUow  the  user  greater  rent  according  to  the  reimbursement  (7)  The  load  factor-recovery  fee  will 
fiexibility  in  selecting  a   launch   date,  schedule.  never  be  less  than  zero. 

the  user  may  purchase  a  "fioatlng  launch         (3)  Reimbursement  schedule.  (8)    The  kwwl  factor -recovery  fee  is 

date"  option.  At  the  time  of  contract payable  up<»  receipt  <rf  NASA's  bUling 

execution,  the  user  wfll  begin  to  make  Perwnt  of  pri*         therefor. 

payments  according  to  a  33-month  relm-  NumWr  or  months  b«for.  Months  prior  to  Khed-  /^^  AcceJerated  launches  For  mera 
bursement  schedule  for  this  launching.         lauuch  Right  is  scheduled  oie<i  uuaeh  a^u         who  reschedule  a  launch  so  that  It  occurs 

At  any  time  during  Phase  1  or  2,  the  user  3,  ,7  21   u    t    s      earlier  than  the  planned  launch,  the  user 

may  exercise  this  opUon  by  Informing .    wiU  pay  on  an  accelerated  retmburse- 

NASA  of  his  desired  launch  date  for  this  3,^^^  1010171723    2s    ment  schedule.  The  user  wUl  reimburse 

option  which  win  then  be  negotiated  by  P^"""^  ;::.:::..  2I  1:  n  3    a    NASA  to  make  his  payments  current  on 

NASA  and  the  user.  This  launch  date  21-M «  "  a    a    the     new     accelerated     reimbursement 

must  be  at  least  33  months  after  the  J^lf "  »    i    schedule.  If  the  time  from  notification  of 

date  of  the  first  reimbursement  payment,  i-i.'..'.. i««     acceleration  Is  less  than  one  year  from 

If  the  desired  launch  date  is  within  one the  new  launch  date,  short  term  caU-up 

year  of  the  date  of  declaration,  the  short  This  schedule  holds  unless  there  are  off-    reimbursements  wiU  also  apply. 

term  call-up  option  and  associated  fee  setting  advantages  to  the  U.S.  CJovern-         (k)   Postponements.  (1)  Non-standby 

will  apply.  If  the  desired  launch  is  to  ment  of  an  accelerated  launch  schedule,  payloads.  (1)  A  user  can  postpone  a  flight 
occur  in  a  year  for  which  a  new  price  per         (4)   Contracts    for    Shuttle    services     of  his  payload  one  time  with  no  addi- 

fUght  Is  In  effect,  the  user  win  pay  the  made  one  year  or  less  before  a  flight  and    tional   charge   if   postpcHiement   occurs 

new  price.  The  fee  for  this  option  Is  10  up  to  three  months  before  a  flight  wfll    more  than  one  year  befme  launch.  For 

percent  of  the  user's  flight  price  in  effect  be  made  on  a  space-avaUable  basis  unless'    subsequent  postponed  fUghts  more  than 

at  the  time  of  contract  execution  and  the  short  term  caU-up  option  is  elected,  one  year  before  launch,  the  user  shaU  re- 
is  payable  at  that  time.  This  fee  wfll  not         a)  Short  term  caU-up  option.  (1)  For     iniburse  NASA  a  postponement  fee  of  5 

be  appUed  to  the  price  of  the  user's  flight,  flights  contracted  one  year  or  less  before    Percent  of  the  users  flight  price.  For 

(4)  Options  must  be  exercised  for  a  launch,  but  not  less  than  three  months  postponements  one  year  or  less  before 
flight  by  the  end  of  the  second  phase  of  before  launch,  short  term  call-up  wlU  be  launch,  the  user  shall  relmburae  NASA 
operations  or  the  option  fee  wUl  be  re-  provided  to  dedicated  flight  users  at  the  ^  Pereent  of  the  users  flight  price  plus 
tained  by  NASA.  dedicated  flight  price  according  to  the    an  occupancy  fee  a^cordliig  to  the  oc- 

(f)  Fixed  price  period  and  escalation,  reimbursement  schedule.  thr'^^hnl^  ^^^^^  ^  Appendix  E  to 
(1)  The  price  wfll  remain  constant  for  (2)  r\>r  dedicated  flight  users  requk--  fut^K  the  nostnonement  of  a.  fliaht 
flights  during  the  first  phase  of  Shuttle  ing  short  term  caU-up  flights  less  than  J^l^  The  nav^  to  S  TauSrfid  to  a 
operation.  For  flights  during  the  second  three  months  before  launch,  NASA  wfll     vS??or  whS  a%e?ent  oriS  d«  flSht 

yearly  basis,  if  necessary,  to  assure  re-     available   basis.   NASA   shall    be   reim-  .     if  it  is  hlcher  than  the  orieinallv 

covery  of  aggregate  costs  over  a  twelve     bursed  the  dedicated  flight  price  accord-     ^SS™otil  nrir?^  ongmaiiy 

year  period.  These  adjusted  prices  wfll     ing  to  the  reimbursement  schedule  plus        Vo)  RtAnrfhr  nkvlnad.; 

J,1f^'''l«^?^?h2'^^rti,?^^^^rriLl?^'     ^""A^^"?  *^^-"Lf,'^^"°K"^J°'^-  "^^  1>   F^flShts  SS?i>ned  more  than 

^  tl  L,       adjustment  is  made.        additional  costs  win  be  based  on  esO-    ^^  ^^^^^^  ^^  toUiebeginning  of  the 

2)   Shuttle  services  for  both  phases  mated  costs  to  be  Incurred.  negotiated  one-year  period,  NASA  shaU 

win  be  contracted  on  a  fixed  price  basis.  (3)  For  .shared  flights  contracted  one  renegotiate  a  new  one-year  period  dur- 

The  payments  tn  the  contract  win  be  year  or  less  before  launch,  but  more  than  ing  which  launch  win  occur.  No  addi- 

escalated  to  the  time  of  the  payment  six  months  before   launch,   users  may  tional  fee  wiU  be  imposed. 

using  the  Bureau  of  Labor  Statistics  In-  elect  to  short  term  caU-up  option.  The  (U)  por  flights  postponed  six  months 

dex  for  Compensation  per  hour.  Total  user  shaU  reimburse  NASA  the  standard  or  less  prior  to  the  beginning  of  the  ne- 

Prlvate.  shared  flight  price  according  to  the  reim-  gotiated  one-year  period,  the  user  shall 

(g)  Earnest  money.  Earnest  money  bursement  schedule  plus  a  load  factor-  reimburse  NASA  5  percent  of  the  user's 
wiU  be  paid  to  NASA  prior  to  contract  recovery  fee.  The  load  factor-recovery  flight  price  plus  an  occupancy  fee  ac- 
negotlations.  The  earnest  money  re-  fee  Is  half  the  difference  between  a  dedl-  cording  to  the  occup>ancy  fee  schedule  set 
quired  per  contract  shafl  be  $100,000  In  cated  flight  price  and  the  user's  shared  forth  in  Appendix  E  to  this  Subpart. 
1975  doUars;  however.  If  the  payload  U  flight  price  or  the  difference  between  a  o)  Postponement  fees  are  payable 
a  smaU  self-contained  payload.  the  dedicated  flight  price  and  the  total  ad-  upon  receipt  of  NASA's  biUing  therefor. 
earnest  mcmey  shaU  be  $500.00.  The  justed  reimbursements  from  aU  shared  (4)  nights  postponed  win  henceforth 
earnest  money  wUl  be  s^pUed  to  the  first  users,  whichever  to  less.  be  treated  as  newly  scheduled  launches 
payment  made  by  the  customs  or  wfll  (4)  por  shared  flights  contracted  six  according  to  the  reimbursranent  sched- 
be  retained  by  NASA.  months  or  less  before  laimch,  but  more  ule.   The   number  of  months   prior  to 

(h)  Relmbxtrsement  schedule.  (1)  Re-     than  three  months  before  launch,  users     launch  win  be  taken  as  the  total  number 
imbursement  shaQ  be  made  In  accord-    may  elect  the  short  term  caU-up  option,    of  months  between  the  date  postpone- 
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ment  Is  elected  and  the  new  launch  date. 
Short-term  call-up  options  and  associ- 
ated fees  shall  apply. 

(5)  Minor  delays  (up  to  three  days) 
caused  by  the  users  will  not  constitute  a 
postponement.  No  fee  will  be  charged  for 
a  minor  delay. 

.  '1)  Cancellations.  <!)  Non-standby 
rayloads.  Users  who  cancel  a  flight  more 
than  one  year  before  launch  shall  reim- 
burse NASA  10  percent  of  the  user's 
flight  price.  For  a  cancelled  flight  one 
year  or  less  before  launch,  the  user  shall 
reimburse  NASA  10  percent  of  the  user's 
flight  price  plus  an  occupancy  fee  as 
ftet  forth  in  Appendix  E  to  this  subpart. 

( 2 )  Standby  payloads . 

<1)  Users  who  cancel  a  flight  more 
than  six  months  prior  to  the  t)eginning 
•f  the  negotiated  one-year  period  shall 
reimburse  NASA  10  percent  of  the  user's 
flight  price. 

(ii)  For  a  flight  cancelled  six  months 
•r  less  prior  to  the  beginning  of  the  ne- 
Cotiated  one-year  period,  the  user  shall 
reimburse  NASA  10  percent  of  the  user's 
flight  price  plus  an  occupancy  fee  as  set 
forth  in  Appendix  E  to  this  subpart. 

(3)  Cancellation  fees  are  payable  up- 
•n  receipt  of  NASA's  billing  therefor. 

f  1214.103      Reflielit  guaranter. 

(a)  A  fee  for  a  reflight  guarantee  is 
Included  in  the  price  charged  the  user. 
In  consideration  of  that  fee,  N.'VSA  guar- 
antees one  reflight  of : 

(1)  The  launch  and  deployment  of 
a  free  flying  payload  into  a  Shuttle 
compatible  mission  orbit  if,  through  no 
fault  of  the  user,  the  first  launch  and  de- 
plosrment  attempt  Is  unsuccessful  and 
if  the  payload  returns  safely  to  earth 
or  a  second  payload  is  provided  by  the 
user. 

(2)  The  launch  of  an  attached  pay- 
load  into  its  mission  orbit  if  the  flrst 
launch  attempt  is  unsuccessful  through 
no  fault  of  the  user,  and  If  the  payload 
returns  safely  tc  earth  or  a  second  pay- 
load  is  provided  by  the  user. 

(3)  A  launch  of  a  Shuttle  into  a  pay- 
load  mission  orbit  for  the  purpose  of  re- 
trieving a  payload  if  the  first  retrieval 
attempt  is  unsuccessful  through  no  fault 
of  the  user.  This  guarantee  only  applies 
If  the  payload  Is  In  a  safe  retrievable 
c(Hidltion  as  determined  by  NASA. 

(b)  This  reflight  guarantee  will  not 
b^i^pUcable  to  payloads  or  upper  stages 
placed  Into  orbits  other  than  the  Shut- 
tle mission  orbit. 

§  1214.104       Paltiil  ami  tlala  riclit... 

(a)  NASA  will  not  acquire  rights  to 
lnventl(His,  patents  or  proprietary  data 
privately  funded  by  a  user,  or  arising 
out  of  activities  for  which  a  user  has  re- 
imbursed NASA  under  the  policies  set 
forth  herein.  However,  in  certain  in- 
stances in  which  the  NASA  Administra- 
tor has  determined  that  activities  may 
have  a  significant  impact  on  the  public 
health,  safety  or  welfare,  NASA  may  ob- 
tain assurances  from  the  user  that  the 
results  win  be  made  available  to  the 
public  on  terms  and  conditions  reason- 
able under  ttie  circumstances. 
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lb)  The  user  will  be  required  to  fur- 
nish NASA  with  sufflclent  inf<»matloii 
to  verify  peaceful  purposes  and  to  In- 
sure Shuttle  safety  and  NASA's  and  the 
U.S.  Government's  continued  compli- 
ance with  law  and  the  Government's  ob- 
hgations. 

§  1214.105      Rovisit       and/or       rolrieval 
MTvicos. 

These  services  will  be  priced  on  the 
basis  of  estimated  costs.  If  a  special  dedi- 
cated Shuttle  flight  Is  required,  the  full 
dedicated  price  will  be  charged.  If  the 
user's  retrieval  requirement  is  such  that 
ilt  can  be  accomplished  on  a  scheduled 
Shuttle  flight,  he  will  only  pay  for  added 
mission  planning,  unique  hardware  or 
software,  time  on  orbit,  and  other  extra 
costs  incurred  by  the  revisit. 

i|  1211.106      Daniasc  to  pavluad. 

The  price  does  not  include  a  con- 
tingency or  premium  for  damage  that 
may  be  caused  to  a  payload  through  the 
fault  of  the  U.S.  Government  or  its  con- 
tractors. The  U.S.  Government,  there- 
lore,  will  assimie  no  risk  for  damage  or 
loss  to  the  user's  payload.  The  users  will 
assume  that  risk  or  obtain  insurance 
protecting  themselves  again.st  that  risk. 

§  I2M.107      K.-i,p.>!is;i»ili!i«-<. 

(a)  HeadQuarters  officials.  <1>  Tlie 
NASA  Comptroller,  in  coordination  with 
file  Associate  Administrator  for  Space 
Flight  will: 

(i)  Prescribe  guidelines,  procedures, 
and  other  instructions  which  are  neces- 
sary for  estimating  costs  and  setting 
prices  and  publishing  them  in  the  NASA 
Issuance  System,  and 

ui)  Review  and  arrange  for  the  bill- 
ing of  users. 

'2)  The  Associate  Administrator  for 
Space  Flight  will  arrange  for: 

fi)  Developing  estimates  for  costs  and 
establishing  prices  in  sufficient  detail  to 
reveal  their  basis  and  rationale. 

(ii)  Obtaining  approval  of  the  NASA 
Comptroller  of  such  estimates  and  re- 
lated information  prior  to  the  execution 
of  any  agreement,  and 

(ill)  Reviewing  of  final  billings  to  users 
prior  to  submission  to  the  NASA  Comp- 
troller. 

(b)  Field  installation  officials.  The  Di- 
rectors of  Field  Installations  responsible 
for  the  STS  operations  will: 

( 1 )  Maintain-  and/  or  establish  agency 
systems  which  are  needed  to  Identify 
costs  in  the  manner  prescribed  by  the 
NASA  Comptroller, 

(2)  Compile  financial  records,  reports, 
and  related  information,  and 

1 3 )  Provide  assistance  to  other  NASA 
officials  concerned  with  costs  and  related 
Information. 

Appendix  A — Costs  ro*  Which  NASA  Shall 
Be  Rkimbubses 

Additive  Costa.  All  additional  ooste,  botb 
fUrect  and  Indirect,  that  the  KABA  has  to 
Incur  above  ttaooe  It  would  otherwise  hay* 
Incurred  had  It  not  undertaken  to  meet  non* 
ITASA  user  requirements. 

Total  Operationa  Ooau.  Total  Operations 
Ooetfi  include  all  direct  and  Indirect  eo6t% 


excluding  costs  compoelng  Wae  use  charge. 
Bntta  easts  Include  direct  program  charges 
for  manpower,  expended  hardware,  refur- 
Malunent  of  hardwai*,  q>are8,  propellants, 
provisions,  consumables  and  launch  and  re- 
oorery  services.  They  also  Include  a  charge  for 
progrtun  support,  center  overhead,  and  con- 
tract administration. 

Use  Charge.  A  charge  In  lieu  of  depreciation 
for  use  ot  facilities,  support  equipment  and 
the  Shuttle  fleet. 

Aggregate  Costs.  Aggregate  costs  are  all 
reasonable  costs  which  Include  the  sum  of 
the  use  charge  and  total  operations  costs. 

Appendix  B — Standakd  Snvmx  Sekvices 

Two  standard  mission  destinations: 

(1)  160  NM  Altitude;  28.5*  Inclination. 

(2)  160  NM  Altitude:  66.0*  Inclination. 
One  day  mission  operations 

Orbiter  flight  planning  services 
Transmission  of  payload  data  to  compatibJe 

receiving  stations 
A  three-man  flight  crew 
On-orbit  payload  handling 
Deployment  of  a  free  flyer 
NASA  support  of  payload  design  reviews 
Prelaunch   payload   Installation,   verlficati.jn 

and  orbiter  compatibility  testing 
NASA  payload  safety  review 

Appendix  C — Optional  Shuttle  Sebvices 

Revisit  and  retrieval 

Use  of  Spacelab  or  other  special  equipment 

Use  of  Mission  Kits  to  extend  basic  orbi':;- 

capability 
Use  of  Upper  Stages 
EVA  .services 

Unique  payload/orblter  tategration  and  test 
Payload    mission    planning    services,    other 

than    for   launch,    deployment    and    eiitrv 

phases 
Additional  time  on-orbit 
Payload  data  processing 
Launch  from  Western  Test  Range 
Two  standard  mission  destinations  are  avail- 
able from  the  Western  Test  Range  site: 

(1 )  160  NM  Altitude:  90.0"  Inclination. 

12)    160  NM  Altitude;  104.0°  Inclination. 

Appendix  D — Shared  Plight  Chaege 

To  calculate  the  cost  of  Individual  pay- 
loads  transported  on  a  flight  shared  with 
other  payloads: 

( 1 )  Find  the  load  factor  for  the  payload  b.. 
dividing  the  payload  weight  by  the  Shuttle 
capability  for  the  desired  Inclination  (Tabj« 
in  Figure  1 ) . 

(2)  Find  the  load  factor  for  the  payloirt 
by  dividing  the 'payload  length  by  60  feet. 

(3)  Enter  the  curve  (Figure  1)  at  the 
higher  value  obtained  from  steps  1  and  2  and 
read  the  Charge  Factor  (Cr)  from  the  curve. 

(4)  Multiply  the  Cr  value  times  the 
quoted  price  per  dedicated  flight.  This  will 
result  in  the  price  for  the  payload  flight. 

The  price  for  each  payload  flight  (Step  ■;  i 
entitles  the  user  to  be  provided  a  pro-rata 
share  of  the  faculties  available  on  board  the 
standard  Shuttle  flight.  For  example,  if  the 
payload  load  factor  Is  0.5,  then  the  payload  is 
entitled  to  60%  of  the  power,  cooling,  and 
other  services  provided  on  the  standard  flight. 
Standard  services  required  that  exceed  the 
pro-rata  share  will  be  an  additional  charge 
to  the  user  based  on  the  cost  of  the  service 
provided. 

For  purposes  of  this  attachment,  payload 
weight  Includes  a  pro-rat*  share  of  all  special 
equipment  (e.g.,  spin  tables  and  their  con- 
trols) needed  for  the  user's  mlSBlon.  Payload 
length  Includes  a  pro-rata  share  of  the  clear- 
ance lengtti  necessary  to  operate  or  deploy 
the  payload,  including  the  length  of  deploy- 
ment mechanisms. 
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Appendix  E — OcctrPANCY  Frc  ScHKDtJLi: 

For  a  postponed  or  cancelled  dedicated 
flight, -the  occupancy  fee  will  be  sero. 

For  a  postponed  or  canceUed  shared  flight, 
the  occupancy  fee  wtu  be  computed  accord- 
ing to  the  computation  tnstruotlons  set  forth 
below.  If  the  computation  results  In  an  oc- 
cupancy fee  which  Is  less  than  zero,  the  oc- 
cupancy fee  will  be  reset  to  2»ro. 

For  a  postponed  or  cancelled  shared  flight 
one  year  or  less,  but  more  than  six  months 
before  launch,  the  user  shall  reimburse  NASA 
an  occuptancy  fee  of  half  the  user's  flight 
price  less  any  adjusted  reimbursements  from 
other  users  who  contract  for  the  same  flight 
subsequent  to  the  postponement  or  cancella- 
tion date. 

For  a  postponed  or  canceUed  shared  flight 
six  months  or  less  before  launch,  the  user 
shall  reimburse  NASA  an  occupancy  fee  of 
90%  of  the  user's  flight  price  less  any  ad- 
Justed  reimbursements  from  other  users  who 
contract  for  the  same  flight  subsequent  to 
the  postponement  or  cancellation  date. 

For  a  given  shared  flight.  If  the  occupancy 
fee  so  computed  would  result  in  total  ad- 
Justed  reimbursements  (exclusive  of  the  5% 
(10%)  postponement  (cancellation)  fee)  In 
excess  of  the  price  of  a  dedicated  flight,  the 
occupancy  fee  will  be  reduced  In  order  to 
recover  the  price  of  a  dedicated  flight. 

In  the  event  that,  as  a  result  of  the  post^ 
ponement  or  cancellation,  the  Shuttle  Is  not 
launched  at  all  for  the  Intended  flight,  the 
occupancy  fee  will  be  zero. 

(For  purposes  of  this  attachment,  "adjusted 
reimbursements"  Is  deflned  to  be  reimburse- 
ments assuming  all  users  are  non-T7.S.  Gov- 
ernment.) 

Effective  date:  January  21,  1977. 

Jamss  C.  PLETcmra, 

.Administrator . 

(FR  Doc. 77-1872  Piled  l-19-77;8:45  am) 


Title  16 — Commercial  Practices 

CHAPTER  1 — FEDERAL  TRADE 
COMMISSION 

[Docket  C-a864] 

PART  13— PROHIBITED  TRADE  PRAC- 
TICES, AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

International  Telephone  and  Telegraph 
Corporation,  et  al. 

Subpart — ^Advertising  falsely  or  mis- 
leadingly:  S  13.10  Advertising  falsely 
or  mlsleadingly;  13.10-1  Availability  of 
merchandise  and/or  facilities;  i  13.35 
Condition  of  goods;  S  13.42  Connection 
of  others  with  goods;  S  13.55  Demand, 
business  or  other  opportunities;  1 13 JK) 
History  of  product  or  offering;  {  13.143 
Opportunities:  1 13.155  Prices;  13.155-5 
Additional  charges  unmentioned;  13.155- 
95  Terms  and  conditions;  §  13.160 
Promotional  sales  plans;  5  13.195 
Safety;  13.195-30  Investment;  { 13.205 
Scientific  or  other  relevant  facts;  g-13.285 
Value.  Subpart — Corrective  actions  and/ 
or  requirements:  S  13.533  Corrective 
actions  and/or  requirements;  13.533-20 
Disclosures.  Subpart — Misrepresenting 
oneself  and  goods — Goods:  S  13.1595 
Condition  of  goods;  §  13.1615  Earnings 
and  profits;  §  13.1650  History  of  prod- 
uct; { 13.1675  Law  or  legal  require- 
mmts;  §  13.1697  Opportunities  in  prod- 
uct or  service;  { 13.1740  Scientific  or 
other  relevant  facts;  §  13.1760  Terms 
and  conditions;  13.1760-50  Sales  con- 
tract; S  13.1775  Value.  Prices:  {  13.1778 
Additional  costs  tmmentioned;  i  13.1823 
Terms  and  conditions;  Subpart — Ne- 
glecting, unfairly  or  deceptively,  to  make 


material  disclosure:  S  13.1863  Limita- 
tions of  product;  {  13.1882  Prices; 
13.1882-10  Additional  prices  unmen- 
tioned; S  13.1889  Risk  of  loss;  §  13.1892 
Sales  contract,  right-to-cancel  provi- 
sion; 5  13.1895  Scientific  or  other  rele- 
vant facts;  S  13.1905  Terms  and  condi- 
tions; 13.1905-50  Sales  contract.  Sub- 
part— Offering  unfair,  improper  and 
deceptive  inducements  to  purchase  or 
deal:  $  13.1935  Earnings  and  profits; 
{  13.2000  Limited  offers  or  supply: 
5  13.2015  Opportunities  in  product  or 
service;  S  13.2040  Returns  and  reim- 
bursements: !  13.2063  Scientific  or 
other  relevant  facts;  {  13.2080  Terms 
and  conditions. 

(Sec.  6,  38  Stat.  721;  15  U  S.C.  46.  Inter- 
prets or  applies  sec.  5.  3«  Stat.  719,  as 
amended;   IS  n.S.C.  45.) 

In  the  matter  of  International  Telephone 
and  Telegraph  Corporation,  a  corpo- 
ration. ITT  CommuTiity  Develop- 
ment Corporation,  a  corporation, 
and  Palm  Coast,  Inc.,  a  corporation. 

Consent  order  requiring  a  New  York 
City  conglomerate  and  its  Miami.  F1&., 
subsidiaries,  ITT  Community  Develop- 
ment Corporation  and  Palm  Coast.  Inc., 
among  other  things  to  cease  misrepre- 
senting or  failing  to  make  pertinent  oral 
and/or  wrlttm  disckwures  regarding 
the  risks,  value,  and  soundness  of  land 
development;  misrepresoiUng  the  degree 
of  development  of  the  land  they  offer; 
failing  to  disclose  additional  costs  to  be 
Incurred  and  misrepresenting  the  prop- 
erly's  proximity  to  waterways,  major 
roads,  shopping  and  recreational  facili- 
ties; and  failing  to  discloee  purchaser's 
rights  to  cancellation  and  refunds. 
Further,  the  order  requires  construction 
of  particular  facilities  intended  to  im- 
prove the  value  of  land  already  sold,  and 
limits  the  sale  of  registered  lots  f(»-  a 
period  of  fifteen  (15)  years. 

The  order  to  cease  and  desist,  includ- 
ing further  order  requiring  report  of 
compliance  therewith,  is  as  follows.' 

Order 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

1.  "Business  Day"  shaD  mean  any 
calmdar  day  except  Saturday,  Surxiay 
and  the  following  holidays:  New  Year's 
Day,  Washington's  Birthday,  Memorial 
Day,  Independence  Day,  Labor  Day, 
Columbus  Day.  Veterans'  Day,  Thanks- 
giving Day,  and  Christmas  Day. 

2.  "Contract"  shaU  be  limited  to  con- 
tracts for  the  sale  of  land. 

3.  "Land"  shall  be  limited  to  any  resi- 
dential lot  which  has  beoi  or  is  beiag 


>  Copies  of   the   Oomplalnt   and   Decision 
and  Order  filed  with  the  original  document. 
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sold  by  one  or  more  of  the  respondents 
to  any  purchaser. 

4.  "Purchaser"  shall  mean  any  per- 
son, partnership,  corporation  or  other 
entity  who  has  signed  a  contract  to  pur- 
chase land  from  one  or  more  of  the  re- 
spondents. 

5.  "Property  Report"  shall  be  under- 
stood to  include  any  Public  Offering 
Statement,  prospectus  or  other  report 
required  by  state  or  federal  law  to  be 
provided  to  a  purchaser  or  prospective 
purchaser  of  land. 

As  used  in  this  Order,  a  requirement 

to  cease  and  desist  from  representing 

or  misrepresenting  shall  include  repre- 

.  senting  or  misrepresenting  directly  or  by 

implication. 

Por  purposes  of  this  Order,  all  re- 
quired disclosures  shall  be  made  in  a 
clear  and  conspicuous  manner. 

It  is  ordered  that  respondents  Inter- 
national Telephone  and  Telegraph  Cor- 
poration ("riT').  ITT  Community  De- 
velopment Corporation  ("ICDC"),  Palm 
Coast,  Inc.,  ("Palm  Coast"),  and  their 
oiBcers.  and  their  subsidiaries  and  the 
ofDcers  of  those  subsidiaries,  and  re- 
spondents' successors,  assignsr  agents, 
representatives  and  employees,  directly 
or  through  any  corporate  or  other  de- 
vice In  connection  with  the  advertising, 
offering  for  sale  to  prospective  purchas- 
era,  or  sale  to  purchasers  of  land,  in  or 
affecting  commerce,  as  "commerce"  Is 
defined  in  the  Federal  Trade  Commis- 
sion Act,  as  amended,  do  forthwith 
cease  and  desist  from : 

1.  Misrepresenting  that  respondent 
ITT  or  any  business  entity  or  third  party 
is  legally  responsible  for  any  debts  or  ob- 
ligations of  respondent  ICDC  or  any  of 
ICDCs  subsidiaries. 

2.  (a)  Failing,  if  ITT  has  not  as- 
sumed legal  responsibility  for  any  of  the 
debts  or  obUgatl<Hu  of  ICDC  or  any  of 
tte  subsidiaries,  bo  disclose  In  any  prop- 
erty report  the  foUowing  statement: 

The  debts  and  obllgaUons  of  ITT  Com- 
munity Development  Corporation  are  NOT 
legally  guaranteed  by  International  Tele- 
pbODA  and  Telegraph  Corporation,  and  In- 
ternational Telepbone  and  Telegraph  Corpo- 
ration has  not  pledged  lt£  assets  for  the  de- 
velopment of  Palm  Coast. 

(b)  Falling,  if  ITT  has  assumed  legal 
reapoDslbillty  for  some  or  all  of  the  debts 
or  obligations  of  ICDC  or  any  of  ICTXTs 
subsidiaries,  to  disclose  in  any  property 
report  the  following  statement,  in  which 
the  blank  portions  are  to  be  accurately 
completed : 

rrr  has  assumed  legal  UabUity  for  approx- 
imately   percent  (to  the  nearest  6  per- 
cent) of  the  total  debte  and  obligations  of 
(names  of  corporations  for  which  debts  and 
obligations  have  been  guaranteed). 

3.  Falllixg  to  set  forth  as  the  title  of 
any  contract  in  boldface  type  the  foUow- 
ing language:  "CONTRACT  POR  THE 
PURCHASE  OF  LAND." 

4.  (a)  Failing  to  include  the  following 
,  statement  In  12  polni  boldface  ^pe  <m 

the  first  pace  of  any  contract: 

This  is  a  contract  by  which  you  agree  to 
purchase   land.   The   future   value   of   this 
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laud,  as  well  as  all  undeveloped  real  estate, 
Is  speculative.  You  should  not  assume  that 
the  value  of  land  will  Increase.  Do  not  aa- 
siune  that  you  will  be  able  to  resell  your 
land  without  significant  community  devel- 
opment and  population  growth.  Tou  have 
ten  (101  business  days  in  which  to  deter- 
mine whether  to  continue  this  contract  or 
cancel  It  with  full  refund.  See  the  attached 
"Notice  of  Cancellation"  form  for  an  ex- 
planation of  your  rights.  Use  this  time  to 
examine  with  care  the  property  report  (alao 
called  a  Public  Offering  Statement)  which 
must  be  given  to  you  at  or  before  the  tin»E 
you  sign  this  contract.  It  Is  suggested  that 
you  have  both  this  contract  and  the  prop- 
erty report  reviewed  by  a  qualified  pro- 
fessional. 

'b)  Failing  to  include  the  following 
.statement  in  any  property  report  relat- 
ing to  land  for  which  neither  respond- 
ents nor  any  other  parties  are  legally 
obligated  to  make  a  central  sewer  syst«n 
available : 

ITT  Community  Development  Corpora- 
tion is  not  legally  obligated  to  provide  a 
central  sewer  system  In  Section  (number) 
of  (name  of  subdivision).  Installation  of  a 
septic  tank  will  be  at  your  expense,  which 
Is  now  approximately  (amount) .  The  use 
of  a  septic  tank  on  your  lot  Is  contin- 
gent on  approval  by  governmental  author- 
ities. 

(c)  Failing  to  include  the  following 
statement,  completed  as  appropriate,  in 
any  property  report  relating  to  land  for 
which  a  central  sewer  system  may  or 
will  become  available  in  the  future,  or 
such  other  language  as  clearly  and  fuUy 
sets  forth  and  discloses  the  amount  otf 
any  sewer  connection  fee(s)  and  the 
time  and  circumstances  In  which  such 
fee(s)  must  be  paid: 

A  central  sewer  system  (may  or  will)  be 
available  to  your  lot  In  the  future.  (If  or 
when)  it  becomes  available,  you  will  be  re> 
quired  to  pay  a  sewer  ooimectlon  fee,  which 
Is  now  i^proxlmately  (amount),  on  the 
date  that  the  sewer  Is  available  to  your  lot, 
whether  or  not  connection  Is  actually  nuMic 
at  that  time,  or  at  the  time  (name  of  re> 
spondent)  conveys  title  to  the  lot,  which- 
ever date  occurs  later. 

(d)  Failing  to  include  the  foUowinf 
statement  in  any  contract: 

Note  to  buyer:  See  page  (Insert  page 
number)  of  the  property  report  for  state* 
ments  relating  to  the  additional  expense  for 
sewerage  systems.  j 

5.  Polling  to  disclose  the  followlnt 
statement  in  any  promotional  material 
relating  to  the  sale  of  land: 

Since  land  values  are  uncertain,  you 
should  consult  with  a  qualified  professional 
before  purchasing. 

Provided,  however.  That  the  above 
statement  need  not  be  included  in  the 
following: 

(a)  Billboard  advertisements; 

(b)  Radio  or  television  advertise- 
ments of  ten  (10)  seconds  or  less; 

(c)  Magazine  advertisements  of  one- 
eighth  page  or  less:  at 

(d)  Newspaper  advertisements  of  one- 
eighth  page  or  less. 


6.  Failing  to  disclose  in  all  sales  pres- 
entations relating  to  the  sale  of  land 
the  following  statement: 

The  future  value  of  this  land,  as  well  as 
aU  undeveloped  real  estate,  is  speculative. 
You  should  not  assimae  that  the  value  of 
land  will  Increase.  Do  not  assume  that  you 
will  be  able  to  resell  yotir  lot  without  signifi- 
cant community  development  and  popula- 
tion growth.  You  should  consult  a  qualified 
professional  before  purchasing 

7.  Failing,  where  any  provisions  or 
conditions  are  set  forth  on  the  revei-.^e 
side  of  the  contract,  to  disclose  at  tlie 
bottom  of  the  front  side  of  the  contra:  t 
that  the  purchaser  should  examine  the 
reverse  side. 

8.  (aJiJ^iling  to  include  in  bold.frtce 
type  in  ahy  contract,  in  immediate  prox- 
imity to  the  space  reserved  in  the  eon- 
tract  for  the  signature  of  the  purchasc-r. 
the  following  statement: 

You,  the  purchaser(s) ,  may  cancel  •'.;!  = 
transaction  at  any  time  prior  to  midnight  of 
the  tenth  (lOth)  business  day  after  the  c'ate 
on  which  you  signed  this  contract.  See  the 
attached  "Notice  of  Cancellation"  form  :.j;- 
an  explanation  of  this  right. 

(b)  Failing  to  provide  eacli  purcha-;cr. 
at  the  time  ahy  contract  is  entered  into 
with  two  copies  of  a  "Notice  of  Cancel- 
lation" granting  the  purchaser  at  least 
ten  (10)  business  dasra  after  receipt  of 
the  notice  In  which  to  cancel  the  con- 
tract without  any  loss,  expense,  penalty 
or  obligation. 

9.  Falling  to  inform  a  prospective  pur- 
chaser orally,  at  or  before  the  time  a 
contract  is  signed,  of  his  or  her  right  to 
cancel  the  contract  in  accordance  with 
the  provisions  of  Paragraph  8  of  this 
Order. 

10.  Whenever  respondents  offer  a  re- 
fimd  that  is  contingent  upon  the  pur- 
chaser taking  a  company-guided  inspec- 
tion tour  of  the  property  In  which  the 
purchaser's  land  Is  located: 

(a)  Falling  to  afford  the  purchaser 
three  (3)  business  days  after  taking  such 
tour  in  which  to  request  a  refund; 

(b)  Failing  to  include  in  any  contract. 
In  immediate  iwoximlty  to  any  provision 
setting  forth  the  availability  of  a  refund 
upon  the  completion  of  a  company - 
gxilded  inspection  tour  of  the  propeii.y, 
the  following  statement: 

Tou,  the  p\uxaiaaer(e) ,  have  a  right  to  can- 
cel this  contract  If  you  take  the  company- 
guided  tour  of  the  propMty  and  notify  the 
company  prior  to  midnight  of  the  third  busi- 
ness day  after  the  date  of  such  tour. 

(c)  Failing  orally  to  inform  each  pur- 
chaser of  any  such  cancellation  right  at 
or  before  the  execution  of  any  contract 
and  at  the  time  any  such  tour  is  taken; 

(d)  Failing  to  furnish  each  purchaser 
Immediately  upon  the  conclusion  of  such 
tour,  a  completed  form  in  duplicate,  cap- 
tioned "NOTICE  OF  CANCELLATION," 
which  shall  be  oxnpleted  In  accordance 
with  subparagraph  (e)  of  this  paragr^di, 
and  shall  consist  of  Ihe  following 
statements: 
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NOTICE  OF  CANCBiiATioK  (a)  Those    faciliUes.    anxeniUes    and 

,^„.  ,^.,.^t^r«^  public  services  normally  associated  with 

Hmter  date  of  company-galded  inspecUon  ^  ..^^if. contained"  and  "fully  developed" 

tour  of  property!  community,  including  but  not  limited  to 

[enter  contract  number!  shopping,  commercial,  recreational  and 

YOU    MAY    CANCEL    YOUR    CONTRACT,  industrial  facilities,  public  services,  ar.d 

WITHOUT  ANY  LOSS,  EXPENSE,  PENALTY  amenities,    are    available    within    the 

OB  OBLIGATION,  AT  ANY  TIME  PRIOR  TO  property  in  which  each  lot  is  located; 

MIDNIOHT  OP  THE  THIRD  (3rd)  BUSINESS  g^^j 

DAY  APTER  THE  ABOVE  DATE.  (jj,  paved  roads,  electricity,  telephone 

IP  YOU  CANCEL,  ANY  PAYMENTS  MADE  service.  Central  water,  and  a  sewer  sys- 

BY  YOU  UNDER  THE  CONTRACT  WILL  BE  t^m  or  septlc  tanks  are  available  to  all 

RETURNED  WITHIN  TEN  (10)   BUSINESS  j^jg    vinthin   each    property   or   portion 

DAYS    POLLOWINO    RECEIPT    BY    T^  thereof   designated   or   described   as   a 

SELLER  OF  YOUR  CANCELLATION  NOTICE,  -self -contained"    or    "fuUy    developed" 

TO  CANCEL  YOUR  CONTRACT.  DELIVER  community  or  by  words  or  terms  of  simi- 

OR     MAIL     (CERTIFIED     MAIL.     RETURN  jg^j.  import. 

RECEIPT  REQUESTED,  IS  RECOMMENDED)  j^    Failing  to  include  in  any  contract 

A  SIGNED  COPY  OP  TmscANcmxA-no^^  provision  that  if  any  utility  or  im- 

^^'^A^TOK  Ift^cr^  IS^Tt^?:  provement  which  respondents  are  legally 

SS(5?c>S?S'i?ON^l-?r  COM-  Obligated  to  make  avaUable  under  the 

MUNTTY    DEVELOPMENT   CORPORATION,  terms  of  a  contract  is  not  available  to 

^T   the  lot  which  is  the  subject  of  the  con- 

( address  of  place  of  business)  tract  or  if  any  of  the  facilities  required 

NOT  LATER  THAN  MIDNIGHT  OF by  the  contract  to  be  provided  by  re- 

spondents  are  not  completed. 

IF  TWO  OR  MORE  PERSONS  HAVE  SIGNED  (i)   Within    six    (6>    months    of    the 

THE  CONTRACT  AS  PURCHASERS.  EACH  date<s>  Certain  specified  in  the  contract 

OF  THOSE  PERSONS  SHOULD  SIGN  THIS  or  property  report,  for  the  availability 

NOTICE,    IN    ORDER    TO    CANCEL    THE  ^j.  completion  of  the  Utility,  improve- 

CONTRACT.  ment  oj  facility,  or.  if  there  is  no  such 

IP,  HOWEVER,  ALL  OF  THE  PURCHASERS  date,  within  six   (6)   months  after  the 

DO  NOT  SIGN  THE  NOTICE.  THOSE  WHO  maturity    date    of    the    contract,    plus. 

DO    SIGN   THEREBY   REPRESENT   THAT  whether  or  not  there  is  such  a  date  cer- 

THEY  ARE  DULY  AUTHORiZTOTOACT  ON  ^^j^  ^^e  actual  number  of  days  of  delay 

BEHALF  OF  AXJ.  OTT^  OTHER  PUR^  ^  ^^     availability  of  any  such  utility. 

cS^St    ^          ^^  improvement  or  facility  that  are  caused 

by  any  strike,  worit  stoppage  or  other 

such  event  beyond  respondents'  control. 

(Date)  or 

(lit   If   the   availability  of  any  such 

(Signature  (s) )  utility,  improvement  or  facility  is  delayed 

(e)   Failing,  before  furnishing  to  the  by  reason  of  any  act  or  omission  of  any 

purchaser  the  "Notice  of  CanceUation"  ^^^''^^-    state    or    local    govemmental 

set  forth  in  subparagraph   (d)   of  this  ^^^^f^  or  ofQcer,  ^vithin  eighteen   (18) 

paragraph,  to  complete  both  copies  of  months  after  such  date  certam,  or.  if 

such  notice  by  entering  the  address  of  "°"^-  "-^^  maturuy  date  of  the  contract. 

ICDC's  place  of  business,  the  date  of  the  respondents  will^  upon  conclusion  of  the 

company-guided  inspection  tour  of  the  tnfn  '    «?t^"'fi-.f  k'^'^^  the  purchaser 

property,  and  the  date,  not  earUer  than  ^^^^in  fifteen   n.S)    business  days  wnth 

toe^thii  business  day  follov^lng  the  date  ^^^^^^  °f  ?nHTt''>l  n^.r^h.^U^H^t  S 

of  such  tour,  by  which  the  purchaser  complete,  and  of  the  purchaser's  rtght  to 

i^o.,  o^„»V,^+iU«»  r.t  ,.Qr„.<»nati^Tr  cancel  and  receive  a  full  refund  of  mon- 

^.  ^J!,?               cancellation.  .^^  ^.^  ^^^  ^^^^^^^  ^^  ^^^  ^^^  ^^  ^^^^^ 

'}h  ^^^?  °f  "^'^^^e  Y^  ^"^f  ,^"^'  percent  (7^c)  per  annum  compounded 
valid  and  tunely  notice  of  canceUation  annually  on  each  pasTnent  made  by  the 
submitted  by  a  purchaser  m  accordance  purchaser  from  the  date  of  the  paj-ment 
with  the  provisions  of  Paragraphs  8  and  ^  ^^^  ^ate  upon  which  the  purchaser  re- 
10  of  this  Order  and  within  ten  (10)  ceived  notification  of  a  right  to  refund, 
business  days  after  the  receipt  of  such  jg  (g.  Failing,  if  any  utUity  or  im- 
notice  to  refund  all  payments  nmde  and  provement  required  to  be  provided  by  re- 
cancel  any  indebtedness  under  the  spondents  under  the  terms  of  a  contract 
contract.  ^  ^ot  available  to  the  lot  which  is  the 

12.  FaUing  in  any  promottonal  mate-  subject  of  the  contract  or  any  faculty  re- 
rial,  contract  or  sales  presentation  that  quired  to  be  provided  by  respondents 
expressly  refers  or  relates  to  one  or  more  under  the  terms  of  a  contract  is  not  com- 
specific  lots,  to  disclose  the  existence,  pieted 

nature  and  location  of  any  easements.  (d   Within  six  '6>  months  of  any  date 

mortgages  and  covenants  running  with  certain  specified  in  the  contract  or  prop- 

the  land.  erty  report,  for  the  availability  or  cova- 

13.  Representing  that  any  of  respond-  pletlon  of  the  utility,  improvement  or 
ents'  lots  is  located  within  any  property  facility,  or.  if  there  is  no  such  date,  wlth- 
or  portion  thereof  designated  or  de-  in  six '6)  months  after  the  maturity  date 
scribed  as  a  "self-contained"  or  "fully  of  the  contract,  plus,  whether  or  not 
developed"  community  or  designated  or  there  is  such  a  date  certain,  the  actual 
described  by  words  or  terms  that  are  of  number  of  days  of  delay  in  the  avail- 
similar  import  to  "self-contained"  or  ability  of  any  such  utility,  improvement 
"fully  developed"  unless:  or  facility  that  are  caused  by  any  strike. 


work    stoppage    or    other    such    event 
beyond  respondents'  control,  or 

(11)  If  the  avaUability  of  any  such 
utility,  improvement  or  facility  is  delayed 
by  reason  of  any  act  or  omission  of  any 
federal,    state    or    local    govenunental 
agency  or  ofBcer.  within  eighteen  (18> 
months  after  such  date  certain,  or.  if 
none,  the  maturity  date  of  the  contract, 
to  provide  each  purchaser  with  a  notice 
by     certified   mail,    return   receipt   re- 
quested, immediately  upon  the  conclusion 
of  the  applicable  period,  which  is  titled 
"Important  Notice  of  Your  Right  to  a  Re- 
ftmd."  Such  notice  must  clearly  disclose 
the  fact  of  default  and  state  that  the 
purchaser  is  entitled  to  a  full  refund  plus 
Interest  at  the  rate  of  seven   percent 
(T'^r^  per  annum  compounded  annually 
on  the  amount  to  be  refimded,  computed 
in   accordance  with  the  provisions  of 
Paragraph  14  of  this  Order. 

( b )  Failing  to  refund,  to  any  purchaser 
who  exercises  the  option  for  a  refund. 
within  sixty  (60)  days  cf  receipt  of  such 
notification  from  the  purchaser,  all 
monies  paid  by  the  purchaser  pursuant  to 
the  contract  plus  interest  at  the  rate  of 
seven  percent  (7%)  per  annum,  com- 
pounded annually  on  each  payment  made 
by  the  purchaser,  from  the  date  of  the 
payment  to  the  date  upon  which  the  noti- 
fication of  the  right  to  refund  is  received 
by  the  purchaser. 

16.  Imposing  any  condition  or  limita- 
tion upon  the  right  of  a  purchaser  to  a 
refund  as  set  forth  in  Paragraphs  14  and 
15  of  this  Order;  Provided,  however.  That 
respondents  may  reouire  a  purchaser  to 
exercise  an  option  for  a  refund  within 
a  stated  time  period  of  not  less  than 
thirty  (30>  davs  after  the  receipt  by  the 
purchaser  of  the  notice  required  by  Para- 
graphs 14  and  15  of  this  Order:  and  may 
offer  by  mall  to  each  purchaser  the  addi- 
tional option  of  exchanging  his  or  her 
land  for  other  land  in  the  same  or  a 
different  portion  of  respondents'  prop- 
erty: and  may  require  a  purchaser  to  ex- 
ecute a  quitclaim  deed  or  other  docu- 
ments necessary  to  release  his  or  her 
interest  in  the  land  as  to  which  the  pur- 
chaser has  elected  to  accept  a  refund  or 
exchanpe.  All  such  documents  shall  be 
included  in  the  same  envelope  used  to 
mail  the  notice  of  right  to  refund  de- 
scribed in  Paragraphs  14  smd  15  of  this 
Order  and  the  purpose  for  which  such 
documents  are  being  sent  shtdl  be  dis- 
closed. 

17.  Making  any  statement  or  repre- 
sentation concerning  the  proximity  to 
respondents'  property  of  any  city,  the 
Atlantic  Ocean,  the  Intracoastal  Water- 
way, major  shopping  center,  recreational 
or  educational  facility,  or  access  to  I- 
95,  AlA  or  U.S.  Highway  1  without  dis- 
closing, in  immediate  conjunction  there- 
with and  with  the  same  conspicuousness 
as  such  statement  or  representation,  the 
distance  in  road  miles  to  the  nearest  two 
miles  from  such  place  or  facility  to  the 
Welcome  Center  or  similar  facing  on  re- 
spondents' property. 

18.  Making  any  statement  or  repre- 
sentation using  words  such  £is  "adja- 
cent." "near  to."  or  any  word  or  term  of 
similar  import  or  meaning  to  describe  the 
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proximity  to  any  specific  lot  in  respond- 
ents' property  of  any  city,  the  Atlantic 
Ocean,  the  Intracoastal  Watenvay,  major 
shopping  center,  recreational  or  educa- 
tional facility,  or  access  to  1-95,  AlA  or 
.U.S.  Highway  1,  without  disclo!=ing.  in 
.immediate  conjunction  therewith  and 
with  the  same  conspicuousne=.<^  a<-  such 
statement  or  representation,  the  distance 

•  in  road  miles  to  the  nearest  two  miles 
from  such  place  or  facility  to  the  spe- 

,  cific  lot  referred  to  in  the  statement  or 
]  representation;  Provided,  however,  That 
^  if  such  distance  is  less  than  two  miles, 

such  distance  shall  be  disclosed  to  the 

nearest  one-fifth  of  a  mile. 

19.  Making  any  statement  or  repre- 
sentation concerning  any  past,  present  or 
future  population,  employment  or  indus- 
trial statistic  or  trend  or  other  statistic 
or  trend,  unless  respondents  have  a  rea- 
sonable basis  to  believe  that  such  statis- 
tic or  trend  has  or  will  in  the  near  future 
have  relevance  to  respondents'  property 
or  any  part  thereof  to  which  such  state- 
ment or  representation  relates. 

A  reasonable  basis  for  a  statement  cr 
representation  shall  consist  of  current, 
relevant  and  objective  statistical  or  eco- 
nonjlc  data  or  studies,  where  such  data 
are  collected  or  such  studies  are  con- 
ducted in  accordance  with  accepted  ap- 
plicable demographic,  economic  or  sta- 
tistical principles. 

20.  Making  any  written  statement  or 
representation  concerning  the  purchase 

I  price  of   any  land   without   disclosing: 
<1)     The    nature    and     approximate 
amount  of  any  additional  payments  that 
must  be  made  by  a  purchaser  to  respond- 
ents in  order  to  purchase  such  land; 

Mi>  The  approximate  cost  of  sewage 
connection  or  septic  tank  installation. 
as  appropriate;  and 

flii)  The  approximate  cost  of  any  tree 
stump  removal,  if  necessary. 

21.  Failing,  at  least  once  during  any 
sales  presentation  in  which  any  state- 
ment or  representation  is  made  con- 
cerning the  purchase  price  of  any  land, 
to  disclose: 

'ji  The  nature  and  approximate 
amount  of  any  adduional  payments  that 
must  be  made  by  a  purchaser  to  respond- 
ents in  order  to  purchase  such  land; 

(ii)  The  approximate  cost  of  sewage 
connection  or  septic  tank  iristallation,  as 
appropriate;  and 

(ill)  The  approximate  cost  of  any  tree 
stump  removal,  if  necessary. 

•  22.  Failing  to  include  in  any  contract 
entered  into  on  or  after  January  1,  1974, 
a  provision  limiting  the  arhount  for- 
lelted.  In  the  event  of  default,  to  an 
amount  not  larger  than  44.8 <^r  of  the 
cash  price  disclosed  in  the  contract. 

23.  Soliciting  the  written  acknowl- 
edgement of  a  purchaser  that  he  or  she 
has  been  afforded  an  opportunity  to  in- 
spect respondents*  land  f>nd  has  con- 
cluded that  the  land  is  satisfactory  and 
In  accord  with  all  contractual  agree- 
ments. This  provision  shall  not  be  con- 
strued to  prohibit  respondents  from  pro- 
viding a  form  of  acknowledgement  to 
the  purchaser  at  the  same  time  as  the 
notice  of  cancellation  required  by  Para- 
graph 10  herein,  and  informing  such 
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purchaser  that  he  or  she  may  elect  at 
his  or  her  option  to  return  to  respond- 
ents by  mail  the  notice  of  cancellation, 
the  acknowledgement,  or  neither  of 
them. 

24.  Representing  that  the  purchase  for 
resale  of  land  in  respondents'  property 
is  a  way  to  achieve  financial  security,  to 
deal  with  inflation,  or  to  become  wealthy. 

25.  Representing  that  real  estate  is  a 
good  or  safe  investment,  or  the  purchase 
of  land  in  respondents'  property  is  a 
good  or  safe  investment. 

26.  Making  any  statement  or  repre- 
sentation that  refers  to  or  concerns  in- 
vestment In  stocks,  banks,  annuities  or 
any  other  form  of  investment  other  than 
respondents'  land. 

27.  Making  any  statement  or  represen- 
tation concerning  the  approximate  num- 
ber of  homes  presently  located  in  re- 
spondent's property  without  disclosing  in 
conjunction  therewith  and  with  the  same 
prominence  the  approximate  number  of 
resident lal  lots  to  the  nearest  1.000  lots] 
planned  to  be  located  within  the  prop- 
erty after  respondents  have  finished  sub- 
dividing it. 

28.  Representing  that  the  prices  of  re- 
spondents' land  periodically  rise  or  that 
prices  are  increasing,  have  increased,  or 
will  increase,  without  disclosing  at  the 
same  time,  and  by  the  same  medium  by 
which  such  representation  is  comuni- 
cated,  that  such  price  increases  are  made 
at  respondents'  discretion  and  do  not 
necessarily  relate  to  changes  in  the  value 
of  the  land. 

29.  Representing,  unless  such  is  the 
fact,  that  respondents  may  or  will  buy 
back  land  from  or  resell  for  purchasers. 
or  may  or  will  set  up  a  resale  division,  or 
that  purchasers  can  resell  their  land  or 
their  interest  therein  at  a  profit. 

30.  Representing  that  respondents 
have  undertaken  any  legal  obligation  or 
commitment  to  provide  any  facility  or 
amenity  without,  in  conjunction  with  any 
such  representation,  stating  the  calendar 
year  dyring  which  the  facility  or  amenity 
is  at  the  time  of  the  representation,  rea- 
sonably expected  to  be  available. 

31.  Making  any  statement  or  represen- 
tation as  to  any  increase  in  the  number 
of  residents  in  respondents'  property 
without  disclosing  in  conjunction  there- 
with the  approximate  number  of  such 
residents  at^e  time  the  representation 
is  made.       ▼ 

32.  Making  any  statement  or  represen- 
tation as  to  any  increase  In  the  number 
of  facilities  in  respondents'  property 
without  disclosing  In  conjunction  there- 
■with  the  number  of  such  facilities  at  the 
time  the  representation  Is  made. 

33.  Making  any  statement  or  represen- 
tation concerning  possible  visits  by  any 
purchaser  or  prospective  purchaser  to 
any  lot  in  respondents'  property  without' 
disclosing  in  conjunction  therewith  that 
«;uch  purchaser  or  prospective  purchaser 
n,ay  not  be  able  to  visit  such  lot.  unless 
such  lot  is  capable  of  being  reached  by 
automobile. 

34.  Misrepresenting  that  land  simUar 
to  that  being  offered  for  sale  may  not  or 
will  not  be  available  In  the  future. 


It  i3  further  ordered:  (a)  That  re- 
spondents deliver,  by  certified  mail  or  in 
person,  a  copy  of  this  Order  to  all  of 
their  present  or  future  salesmen,  Inde- 
pendent brokers,  advertising  agencies, 
and  other  employees  of  respondents  who 
sell  or,  through  personal  cwitact  or  tele- 
phone coramimication  with  potential 
purchasers,  promote  the  sale  of  land; 

(b)  That  respondents  provide  a  form 
to  each  of  their  present  or  future  sales- 
men, independent  brokers,  others  who, 
on  behalf  of  respondents,  sell  land,  and 
each  person  conducting  tours  for  any 
purchaser  or  prospective  purchaser  on 
respondents'  property,  to  be  returned  to 
respondents,  clearly  afBrming  the  inten- 
tion of  that  person  to  be  boimd  by  and 
to  conform  his  business  practices  with 
the  requirements  of  this  Order; 

(c)  That  respondents  inform  each  of 
the  persons  referred  to  in  subparagraph 
<a)  of  this  paragraph  that  respondents 
are  required  by  this  order  not  to  use,  and 
shall  not  use,  any  such  person  to  sell  or 
to  promote  the  sale  of  land  unless  that 
person  complies  with  the  provisions  of 
this  Order; 

<d>  That  respondents  continue  and 
improve  their  program  of  surveillance  to 
determine  whether  the  business  opera- 
tions of  the  persons  described  In  sub- 
paragraph (b)  of  this  paragraph  con- 
form with  the  applicable  provisions  of 
this  Order; 

(e)  That  respondents  upon  receiving 
any  information  that  any  of  the  per- 
sons referred  to  in  subparagraph  (b)  of 
this  paragraph  hfts  violated  any  of  the 
applicable  provisions  of  this  Order  shall 
cause  such  person  to  receive  instruction 
in  the  terms  and  requirements  of  this 
Order,  and  if  respondents  subsequently 
receive  reliable  information  that  such 
person  has.  despite  such  instruction,  con- 
tinued to  violate  any  provision  of  this 
Order,  respondents  shall  take  steps 
promptly  to  suspend  or  terminate  the 
employment  or  contractual  relationship 
of  the  offending  person  with  respond- 
ents. 

It  is  further  ordered.  That  if  the  In- 
terstate Land  Sales  Full  Disclosure  Act, 
presently  codified  at  15  U.S.C.  1701-20 
(1970).  or  any  regulation  that  has  been 
or  may  be  promulgated  pursuant  there-' 
to.  requires  an  act  or  practice  that  Is 
prohibited  by  any  provision  of  this 
Order,  or  prohibits  an  act  or  practice 
that  is  required  by  any  such  provision, 
or  Is  otherwise  wholly  or  partly  Incon- 
sistent with  any  such  provision  of  this 
Order,  any  such  provision  of  this  Order 
shall  be  without  legal  force  or  effect, 
except  insofar  as  such  provision  in- 
cre&.^s  any  time  period  within  which  any 
act  may  be  performed. 

It  is  further  ordered  that  nothing  In 
this  Order  shall  be  understood  to  pre- 
vent respondents  from  accurately  rep- 
resenting or  describing  any  contribu- 
tions or  services  made  or  provided  by 
ITT  or  any  of  it«  sub.sidiaries  to  ICDC  or 
any  of  ICDCs  subsidiaries. 

It  is  fiu-ther  ordered  that,  for  a  period 
of  fifteen  (15)  years  after  the  service 
upon  respondents  of  this  Order,  except 
with  the  prior  authorization  of  the  Ped- 
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eral  Trade  Commission,  respondents 
ghall  limit  and  restrict  the  deveelopment 
presently  known  as  Palm  Ooast  and  con- 
sisting of  approximately  93,000  acres,  to 
a  maximum  of  approximately  48,000  reg- 
istered lots  in  a  maximum  of  42,000  acres, 
including  substantial  areas  set  aside  for 
commercial,  industrial  and  reserve  par- 
cels, locations  for  multi-family  housing. 
and  areas  of  conservation  and  preserva- 
tion; and.  accordingly,  respondents  shall 
neither  register  any  lots  nor  sell  any  reg- 
istered lots  in  the  balance  of  such  ap- 
proximately 93,000  acres. 

It  is  further  ordered  That  the  provi- 
sions of  this  Order  shall  have  no  appli- 
cation to  the  sale  of  ten  (10)  or  more 
residential  lots  by  any  of  the  respond- 
ents to  a  builder,  developer  or  other  per- 
son who  purchases  the  lots  for  purposes 
of  development.  Provided.  That,  for  a 
period  of  fifteen  (15)  years  after  the 
service  upon  respondents  of  this  Order 
(or,  if  imder  the  following  two  para- 
graphs the  Commission  extends  the  fif- 
teen-year peri(xl,  for  an  additional  pe- 
riod equal  to  any  such  extension),  ex- 
cept with  the  prior  authorization  of  the 
Federal  Trade  Commission,  such  sales  of 
ten  (10)  or  more  residential  lots  at  Palm 
Coast  shall  be  confined  to  the  42,000 
acres  referred  to  in  the  prece(ilng 
paragraph. 

It  is  further  ordered  That  respondents 
shall,  720  days  prior  to  the  expiration 
of  the  aforementioned  fifteen-year  pe- 
riod, submit  to  the  Commission  a  written 
report  in  which  they  shall  describe  the 
extent  of  development  at  Palm  Coast,  in- 
cluding, but  not  limited  t6,  information 
regarding  the  number  of  dwelling  units, 
the  extent  of  recreational  facilities,  and 
the  extent  of  public  and  commercial 
services. 

It  is  further  ordered  That  unless,  at 
the  time  of  the  submission  of  the  report 
referred  to  in  the  preceding  paragraph. 
It  reliably  app>ears  that  the  number  of 
dwelling  units  located  or  under  construc- 
tion at  Palm  Coast  after  the  expiration 
of  the  fifteen-year  period  referred  to 
above  will  be  equal  to  at  least  50  percent 
of  the  number  of  lots  at  Palm  Coast  then 
authorized  for  residential  use  as  to  which 
deeds  are  at  that  time  held  by  purchasers 
or  their  assignees,  the  Commission  may 
initiate    proceedings    under    §  3.72    of 
the  Commission's  Rules  to  extend  the 
fifteen-year  period  for  an  additional  pe- 
riod not  to  exceed  five  years.  Any  such 
extension  must  be  ordered  not  later  than 
the  expiration  of  the  fifteen-year  period. 
Respondents  shall  not,  by  reason  of  this 
Order,  be  deemed  to  have  waived  or 
abandoned  any  procedural  step  or  right 
other  than  the  right  to  seek  judicial  re- 
view of  any  proceedings  provided  for  in 
this  paragraph. 

It  is  further  ordered  That  respondents 
shall  not  represent  that  as  the  result  of 
any  portion  of  this  Order  any  agency  of 
the  United  States  Government  has  en- 
dorsed or  approved  the  land  development 
presently  known  as  Palm  Coast. 

It  is  further  ordered  That,  not  later 
than  six  (6)  years  sifter  the  service  uitaa 
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respondents  of  this  Order,  respondents 
shall  cause  the  corporate  headquarters 
of  ICDC  to  be  transferred  to  and  located 
at  respondents'  property  at  Palm  Coast, 
Florida. 

It  is  further  ordered  That  respondents 
shall  provide  or  lawfully  cause  others  to 
provide,  not  later  than  six  (6)  years  af- 
ter the  senice  upon  respondents  of  this 
Order,  each  of  the  following: 

(1)  Shopping  center  building  or  build- 
ings located  upon  respondents'  land  at 
Palm  Coast  with  a  total  fioor  space  of  at 
least  40.000  square  feet; 

(2)  An  ofHce  and  research  park  area 
located  upon  respondents'  land  at  Palm 
Coast,  to  consist  of  at  least  40  acres, 
which  shall  include  appropriate  roads, 
water  lines,  sewers  and  landscaping 
suitable  for  possible  future  construction 
of  oCBce  buildings  or  research  facilities; 

(3)  A  multi-purpose  oCBce  structure 
located  within  the  oflBce  and  research 
park  area  referred  to  In  (2)  herein, 
which  shall  have  a  total  fioor  space  of  at 
least  5.000  square  feet; 

(4)  An  oflBce  building  located  upon  re- 
spondents' land  at  Palm  Coast,  which 
shall  be  suitably  designed  to  house  the 
corporate  headquarters  of  ICDC.  and 
shall  have  a  total  floor  space  of  at  least 
30,000  square  feet: 

(5)  An  Interchange,  substantially 
similar  to  plans  submitted  to  the  Florida 
Department  of  Transportation  on  or 
about  August  17, 1972.  that  affords  access 
to  and  egress  from  Highway  1-95  at  a 
location  on  or  adiacent  to  resT>ondents' 
property  at  Palm  Coast;  Provided,  how- 
ever, That  respondents'  obligations  with 
respect  to  such  an  interchange  are  con- 
ditioned upon  (a)  receipt  of  any  and  all 
authorizations  and  approvals  that  may 
be  required  from  federal,  state  and  local 
governmental  agencies,  and  (b)  the 
agreement  of  all  appropriate  federal, 
state  and  local  governmental  agencies 
that  any  such  interchange  shall  form 
part  of.  and  shall  be  administered  smd 
maintained  by  governmental  authori- 
ties as  part  of.  Highway  1-95;  and  . 

(6>  Paving  of  the  existing  St.  Joe 
Road,  Flagler  Countv.  Florida,  between 
Highway  1-95  and  U.S.  Highway  Route 
1 :  Provided,  however.  That  respondents' 
obligations  with  respect  to  such  paving 
are  conditioned  upon  (a)  the  receipt  of 
any  and  all  authorizations  and  approvals 
that  may  be  required  from  federal,  state 
and  local  governmental  agencies,  and 
'b»  the  agreement-of  all  appropriate  fed- 
eral, state  and  locsd  govemmenttil 
agencies  that  St.  Joe  Road  shall  continue 
to  be  a  public  road,  and  shall  continue 
to  be  administered  and  maintained  by 
governmental  authorities  as  a  public 
road. 

It  is  further  ordered  That  respondents 
shall  make  good  faith  efforts  to  encour- 
age a  supermarket  operator  to  establish  a 
supermarket  In  the  shopping  center 
building  or  buildings  referred  to  in  this 
Order  to  be  provided  at  Palm  Coast,  in- 
cluding, if  necessary,  a  good  faith  offer 
to  agree  to  reasonable  financial  incen- 
tives, to  continue  for  a  period  of  at  least 
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two  years,  for  the  establishment  of  such 
supermarket. 

It  is  further  ordered  That  respondents 
shall  give  notice  to  the  Commission  at 
least  thirty  (30)  days  in  advan(je  of  the 
date  of  effectiveness  of  any  prtwjosed 
legal  change  in  respondents'  corporate 
form  if  that  change  may  significantly 
alter  or  affect  respondents'  compliance 
with  the  provisions  of  this  Order. 

It  is  further  ordered  That  respondents 
herein  shall  within  sixty  (60)  days  after 
service  upon  them  of  this  Order,  file 
with  the  Commission  a  report  in  writing 
setting  forth  in  detail  the  maimer  and 
form  in  which  they  have  complied  with 
this  Order. 

The  Decision  and  Order  was  Issued  by 
the  Commission  December  10.  1976. 

John  F.  Dugan, 
Acting  Secretary. 

(FR  DOC.T7-1880  PUed  1-1»-T7;8:46  am] 


Title  21 — Food  and  Drug* 

CHAPTER  I — FOOD  AND  DRUG  ADMINIS- 
TRATION. DEPARTMENT  OF  HEALTH. 
EDUCATION,   AND  WELFARE 

SUBCHAPTER  E— ANIMAL  OmiOS.  FEEDS.  AND 
RELATED  PROOOCTS 

BYK-QULDEN,  INC. 

Change  in  Sponsor  Name  for  Certain  New 
Animal  Drugs 

The  Pood  and  Drug  Administration 
approves  three  supplemental  new  animal 
drug  applications  (NADA's  65-015.  65- 
016  65-460V)  filed  by  Byk-Gulden,  Inc.. 
Cantiague  Rock  Rd..  P.O.  Box  730.  Hlcks- 
ville.  NY  11802.  providing  for  the  change 
in  sponsor  name  for  zinc  bticitracin. 
polymj-xln  B  sulfate,  neomycin  sulfate; 
zinc  bacitracin  polymyxin  B  sulfate,  neo- 
mycin sulfate,  hydrocortisone  acetate; 
and  chloramphenicol  ophthalmic  oint- 
ments from  Kasco-Efco  Laboratories  to 
the  parent  company.  Byk-Gulden.  Inc. 
The  approvals  are  effective  January  21. 
1977. 

The  Commissioner  of  Pood  and  Drugs 
is  amending  SS  510  600.  548.314.  and  555.- 
310  (21  CFR  510.600,  548.314,  and  555.- 
310)  to  reflect  these  approvals.  This  In- 
dependent action  to  approve  the  intra- 
corporate transfer  of  the  NADA's  has 
not  required  a  reevaluation  of  the  parent 
NADA's  and  does  not  constitute  a  reaf- 
firmation of  the  drugs'  safety  and  effec- 
tiveness. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  'sec.  512(1),  82 
Stat.  347  (21  U.8  C.  360b<i)  < )  and  under 
authority  delegated  to  the  Commissioner 
(21  CFR  5.1)  (recodification  published 
In  the  Federal  Register  of  June  15,  1976 
(41  FR  24262)),  Parts  510,  548.  and  555 
are  amended  as  follows : 

PART  510— NEW  ANIMAL  DRUGS 
1.  Part  510  is  amended  in  (  510.600  in 
paragraph  (c)  (1)  by  alphabetically  add- 
ing a  new  sponsor  and  in  paragarph  (c) 
(2)  by  numerically  adding  a  new  spwi- 
sor.  to  read  as  follows: 
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§  510«600     Fiame*,   ■ddmi»e8,    and   rode 
N.  nombera    of    •ponsors    of    approved 

appUciaioiu. 


(c) 

(.  (1) 


A. 


Plrm  name  and  address: 


Drug 

listing 

No. 


Byk-Gulden,  Inc.,  Cantlague 
Rock  Rd..  P.O.  Box  730.  Hlcks- 
vUle.  NT  11802 025469 


:  .(2>  •  •  • 
brug  listing  No: 

•  a 

035463 


Firm  name  and  address 

•  •  • 

Byk-Oulden,  Inc.,  Cantla- 
gue  Rock  Rd.,  P.O.  Box 
730.  Hlcksvllle,  NY 
11802. 


PART  548— CERTIFIABLE  PEPTIDE 
ANTIBIOTIC  DRUGS  FOR  ANIMAL  USE 

3.  Part  548  Is  amended : 

§548.31 4a      [Amended] 

a.  In  5  548.314a  Zinc  bacitracin,  poly- 
myxin B  sulfate,  neomycin  sulfate  oph- 
Ihalmic  ointment  in  paragraph  (b)  (2) 
by  deleting  sponsor  No.  "010616"  and  in- 
lerting  in  its  place  "025463."' 

S  548.314b      [Amended] 

b.  In  §  548.314b  Zinc  bacitracin,  poly- 
wiyxin  B  sulfate,  neomycin  sulfate,  hy- 
drocortisone acetate,  ophthalmic  oint- 
Ment  in  paragraph  (c)(2)  by  deleting 
sponsor  No.  "010616"  and  inserUng  in  its 
place  "025463." 


PART  555— CHLORAMPHENICOL  DRUGS 
FOR  ANIMAL  USE 

§  335.310c      [Amended] 

3.  Part  555  is  amended  in  §  555.310c 
Chloramphenicol  ophthalmic  ointment 
in  paragraph  (c)  (2)  by  deleting  sponsor 
No.  "Oioeie"  and  inserting  in  its  place 
"025463." 

Effective  date:  This  amendment  shall 
be  effective  January  21, 1977. 
(Sec.    512(1).    82   Stat.    347    (21    U.S.C.   360b 

Dated:  January  11, 1977. 

C.  D.  Van  Hovwelikg, 
Director,  Bureau  of 
Veterinary  Medicine. 
lFRDoc.77-1702 Piled  1-19-77:8:45  am] 


"*fI..5??~-°''^'-  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

<'  Cambendazole  Oral  Dosage  Forms 

x'  The  Pood  and  Drug  Administration 
■A  approves  supplemental  new  animal  drug 
.y  acHjUcations  (NADA's  94-642V.  96-506V, 
^J   ••-7S1V)  filed  by  Merck  Sharp  &  Dohme 
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Research  Laboratories.  Division  of  Merck 
A  Co.,  Inc..  Rahway,  NJ  07065.  proposing 
the  safe  and  effective  use  of  cambenda- 
xoie  suspension,  pellets,  or  paste  for 
treating  certain  helminth  infections  in 
liorses.  The  supplemental  applications 
provide  for  a  caution  statement  in  the 
labeling  that  the  drug  is  not  to  be  ad" 
Iministered  to  pregnant  mares  during  the 
first  3  months  of  pregnancy.  The  ap- 
proval is  effective  January  21,  1977. 

The  Commissioner  of  Food  and  Drugs 
Is  amending  Part  520  (21  CFR  Part  520) 
to  reflect  this  approval. 

In  accordance  with  S  514.11(e)  (2)  (ii) 
(21  CFR  514.11(e)  (2)  (ii) )  of  the  animal 
drug  regulations,  a  summary  of  the 
safety  and  effectiveness  data  and  infor- 
mation submitted  to  support  the  ap- 
proval of  this  application  is  released 
publicly.  The  summary  is  available  for 
public  examination  at  the  office  of  the 
Hearing  CHerk,  Rm.  4-65,  5600  Fishers 
Lane,  Rockville,  MD  20857.  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (stc.  512(i).  82 
Stat.  347  (21  U.S.C.  360b(i) ) )  and  under 
authority  delegated  to  the  Commission- 
er (21  CFR  5.1)  (recodification  published 
in  the  Federal  Register  of  June  15,  1978 
(41  FR  24262) ) ,  Part  520  is  amended  as 
follows : 

1.  In  §520.300a,  paragraph  (c)  (5)  is  re- 
vised to  read  as  follows: 

§  320.300a      Cambendazole  suspension. 

•  •  »  *  *  I 
(C)     *    *    ♦  I 

•  5)  Caution:  Do  not  administer  to 
pregnant  mares  during  first  3  montlis  of, 
pregnancy. 

•  •  •  •  • 

2.  In  §  520.300b,  paragraph  (c)(5)  Is 
revised  to  read  as  follows: 

§  320.300b     Cambendazole  pellets. 

•  •  •  •  • 

(c)  •  •  • 

(5>  Caution:  Do  not  administer  to 
pregnant  mares  during  first  3  months  of 
pregnancy. 

•  •  *  •  * 

3.  In  S  520.300c,  paragraph  (c)  (5)  is 
revised  to  read  as  follows : 

§  520.300c     Cambendazole  paste. 

1       •  •  •  •  • 

[(C)    *    •    • 

I  (5)  Caution:  Do  not  administer  to 
pregnant  mares  during  first  3  months  of 
liregnancy. 

•  •  «  »  • 
Effective    date:     These    amendments 

shall  be  effective  January  21,  1977. 
(Bee  512(1) .  82  Stat.  347  (21  U.S.C.  360b(l) ) .) 
Dated:  January  12.  1977. 

L  C.  D.  Van  Houweling, 

r  Director,  Bureau  of 

Veterinary  Medicine. 
|FR  Doc.77-1701  Filed  l-l&-77;8:45  am] 


[Docket  No.  75N-0027) 

PART  522 — IMPLANTATION  OR  INJECT- 
ABLE DOSAGE  FORM  NEW  ANIMAL 
DRUGS  NOT  SUBJECT  TO  CERTIFICA- 
TION 

Ketamine  Hydrochloride  Infection 

The  Food  and  Drug  Administration  is 
clarifying  an  animal  drug  regulation  re- 
garding a  ketamine  hydrochloride  injec- 
tion used  in  cats;  effective  January  21. 
1977. 

A  regulation  published  in  the  Federal 
Register  of  December  23.  1975  (40  PR 
59342)  provided  for  the  ai9>roval  of  a 
new  animal  drug  triplication.  NADA  92- 
116V  filed  by  Bristol  Laboratories.  Divi- 
sion of  Bristol-Myers  Co..  P.O.  Box  657. 
Syracuse,  NY  13201,  by  Issuance  of 
§  522.1222b  Ketamine  hydrochloride 
uHth  promazine  hydrochloride  and  ami- 
nopentamide  hydrogen  sulfate  injection 
(21  CFR  522.1222b) .  It  provides  in  para- 
graph (e)(1)  for  use  of  the  drug  in 
cats  as  the  sole  anesthetic  agent  for 
diagnostic  or  surgical  procedures.  To 
more  accurately  reflect  the  labeling  ap- 
proved for  the  drug,  paragraph  (e)  (1) 
is  revised  to  state  that  the  drug  is  used 
in  cats  as  the  sole  anesthetic  agent  for 
ovariohysterectomy  and  general  sur- 
gery. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(1),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  un- 
der authority  delegated  to  the  Commis- 
sioner (21  CFR  5.1)  (recodification 
published  in  the  Federal  Register  of 
June  15,  1976  (41  FR  24262)). 
§522.1222b(e)(l)  is  revised  to  read  as 
follows : 

§  322.1222b  Ketamine  hydrochloride 
with  promazine  hydroehloride  and 
aminopentamide  hydrogen  sulfate 
injection. 

•  *  •  •  • 

(e)   •  ♦  • 

( 1  >  It  is  used  in  cats  as  the  sole  anes- 
thetic agent  for  ovariohysterectomy  and 
general  surgery. 

•  •  •  •  • 

Effective  date:  This  amendment  shall 
be  effective  January  21,  1977. 

(Sec.  512(1),  82  Stat.  347  (21  U.S.C.  360b(l) ).) 

Dated:  January  11,  1977. 

C.  D.  Van  Houweling, 
Director,  Bureau  of 
Veterinary  Medicine. 

|PR  Doc,77-1703  FUed  1-19-77:8:46  am] 

Title  24 — Housing  and  Urban 
Development 

CHAPTER  II — OFFICE  OF  ASSISTANT  SEC- 
RETARY FOR  HOUSING  PRODUCTION 
AND  MORTGAGE  CREDIT — FEDERAL 
HOUSING  COMMISSIONER  (FEDERAL 
HOUSING  ADMINISTRATION),  DEPART- 
MENT OF  HOUSING  AND  URBAN  DE- 
VELOPMENT 

[Docket  No.  N-77-6821 

PART  200 — INTRODUCTION 

Minimum  Property  Standards 

Revision  No.  4  containing  minor  tech- 
nical   amendments    to    the    Minimum 
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Property  Standards  has  been  completed 
and  distributed  to  the  Add  offices  of  the 
Department  of  Housing  and  Urbai*  De- 
velopment. The  revision  is  made  to : 

(1)  Conform  our  requirements  to  cer- 
tain criteria  of  the  National  Fire  Pro- 
tection Association, 

(2)  Reduce  required  lighting  In  pub- 
lic spaces  in  the  interest  of  ccxiserva- 
tion  of  energy, 

(3)  Clarify  standards  and  make  them 
more  specific  in  response  to  field  offlc^e 
needs,  requests  and  questions. 

The  Minimum  Property  Standards  are 
incorporated  by  reference  into  200.933. 
TiUe  24  of  the  Code  of  Federal  Regula- 
tions. An  ofBcial,  historic  file  of  the  Min- 
imum Property  Standards  and  these 
changes  is  available  in  the  OfBce  of 
Mechanical  Support,  Room  6160,  of  the 
HUD  Central  Office  in  Washington,  D.C., 
and  in  each  HUD  Regional.  Area,  and 
Insuring  Office.  A  copy  of  the  standards 
and  revisions  is  also  mainttiined  in  the 
Office  of  the  Federal  Register,  Wash- 
ington, D.C.  Copies  of  the  Minimum 
Property  Standards  and  their  revisions 
can  be  purchased  from  the  Superintend- 
ent of  Documents,  U.S.  Government 
Printing  Office,  Washington.  D.C.  20402. 

A  finding  of  inapplicability  of  section 
102(2)  (c)  of  the  National  Environmental 
Policy  Act  of  1969  and  a  similar  finding 
in  relation  to  economic  impact  pursuant 
to  OMB  Circular  A-107  have  been  made. 
Both  findings  are  availaUe  for  public  in- 
spection at  Hie  Office  of  the  Rules  Docket 
cnerk,  in  the  HUD  Central  Office  In 
Washington,  D.C.  during  business  hours. 

(Sec.  7(d)    at  the  Department  of  HUD  Act 
(42  U5.C.  3636(d) ).) 

Issued  at  Washington,  D.C.  Janu- 
ary 12,  1977. 

JOHH  T.  HOWLBT, 

Acting  Assistant  Secretary  for 
Housing  —  Federal  Housing 
Commissioner. 

[FR  Doc.77-1717  PUed  l-19-77;8:46  am] 


[Docket  No.  R-77-4341 

PART  201 — PROPERTY  IMPROVEMENT 
AND  MOBILE  HOME  LOANS 

Fiscal  Year 

The  Department  of  Housing  and  Ur- 
ban Development  is  amending  its  Prop- 
erty Improvement  and  Mobile  Home 
Regulations  to  conform  with  the  new 
fiscal  year. 

Notice  and  public  procedure  are  .un- 
necessary under  the  provisions  of  5 
UJS.C.  553(b)  since  the  change  is  for  the 
purpose  of  oxifonnlng  the  regulation  to 
the  new  fiscal  year.  Advance  publication 
for  the  30-day  period  specified  in  5  UJ8.C. 
553(d)  is  unnecessary  and  good  cause 
exists  for  makinif  the  revision  effective 
January  ,17,  1977, 

The  Department  has  determined  that 
an  Environmental  impa^  Statement  is 
not  required  with  respect  to  tills  rule. 
A  copy  of  the  Finding  of  Inapplicability 
is  avallatde  for  pabUc  bispectton  and 
copying  according  to  the  Departmental 
rules  and  regulations  at  the  office  at  the 
Rules  Docket  Clerk.  Room  10141,  Depart- 
ment of  Housing  and  Urfocm  Develop- 


ment. 451  Seventh  Street,  SW.,  Wash- 
IngtCKi.  D.C. 

AcomtUnfl^.  1 201.12  (c)  and  (e)  are 
revised  to  read  as  follows: 

§  201.12      Insurance  reserve. 

•  •  •  •  • 

(c)  Adjustment  of  general  reterve. 
■me  amount  of  the  general  insurance 
reserve  to  the  credit  of  each  insured  shall 
be  adjusted  on  Octobo'  1  of  each 
year  •  •  • 

However,  no  such  adjustment  shall  be 
made  In  the  insurance  reserve  of  any 
financial  Institution  until  the  first  day 
of  October  •  •   • 


(e)  Transfer  of  insurance  reserve.  In- 
surance reserve  oi  more  than  $5,000  shall 
not  be  transferred  to  or  from  the  reserve 
account  of  any  insured  during  any  fiscal 
year  (October  1  through  September  30) 
without  the  prior  approval  of  the 
Commissioner.  •  •   • 

•  •  •  •  • 

(Sec.  7(d)   79  Stat.  670  (42  VS.C.  3635(d)): 
sec.  2,  48  Stat.  1246.  (12  U.S.C.  1703).) 

Note. — It  is  hereby  certified  that  the  eco- 
nomic and  Inflationary  Impacts  of  this  pro- 
posed regulatl<Mi  b&Te  been  carefully  evalu- 
ated tn  accordance  with  OMB  Circular  A-107. 

Effective  date:  "niis  amendment  is  ef- 
fective January  17,  1977. 

John  T.  Howixy, 
Acting  Assistant  Secretary  for 
Housing  —  Federal    Housing 
Commissioner. 

[FR  Doc.77-184a  PUed  l-l&-77:8:45  am) 

Title  26 — Internal  Revenue 

CHAPTER  I — INTERNAL  REVENUE  SERV- 
ICE, DEPARTMENT  OF  THE  TREASURY 

SUBCHAPTER  A— INCOME  TAX 

[TJ).  74621 

PART  1— INCOME  TAX:  TAXABLE  YEARS 
BEGINNING  AFTER  DECEMBER  31,  1953 

Dtsclosure  Statements  Regarding  Individ' 
ual  Retirenwnt  Accounts,  Individijal  Re- 
tirement Annuities  and  Endowment 
Contracts 

Ttiis  document  adepts  an  amend- 
ment  to  the  Income  Tax  Regulations  (26 
CFR  Part  1)  under  section  408(1)  of  the 
Intexnal  Revenue  Code  of  1954,  relating 
to  disclosure  statements  regarding  in- 
dividual retirement  accounts,  Indivldusd 
retirement  annuities  and  certain  endow- 
ment contracts,  to  postpone  the  effective 
date  of  such  regulations  frwn  January  1. 
1977  to  February  15, 1977. 

Adoption  of  Ajcenduent  to  thk 
Regulatioits 
§  1.40ft-l       [.Amended] 

In  order  to  postpone  the  effective  date 
of  income  tax  regulations  under  sectlMi 
408(1)  of  the  Internal  Revenue  Code  d 
1954.  S  1.408-1  (d)  (4)  (X)  of  the  Income 
Tax  Regulations  (26  CFR  Part  1)  Is 
amended  by  striking  out  "December  31. 
1976"  and  inserting  in  lieu  there<tf  "Feb- 
ruary 14.  1977". 

Because  this  Treasury  decision  merdy 
postpones  the  effective  date  of  a  rule, 
and  because  of  the  need  for  immediate 


guidance  with  respect  to  such  postpone- 
ment, it  is  found  unnecessary  and  Im- 
practicable to  issue  this  Treasury  deci- 
sion with  notice  and  public  procedure 
thereon  under  sul»ection  (b)  of  section 
553  of  TiUe  5  of  the  United  States  Code 
or  subject  to  the  effective  date  limita- 
tion of  subsection  (d)  ot  that  section. 

(Sec.  408(1),  7805.  Internal  Revenue  Code  of 
1954  (88  Stat.  9<>4  and  68A  Stat.  917;  (26 
UJS.C.  408(.l).  7806)).) 

Donald  C.  Alexander. 

Com^missioner  of 
Internal  Revenue. 

Approved:  January  13,  1977. 

CThaklss  M.  Walkxx, 
Assistant  Secretary  of  the 
Treasury. 

(PB  Doc.77-1838  PUed  l-19-77;8:46  am] 

Title  27 — Alcohol,  Tobacco  Products  and 
Firearms 

CHAPTER  I— BUREAU  OF  ALCOHOL.  TO- 
BACCO AND  RREARMS,  DEPARTMENT 
OF  THE  TREASURY 

(TJ5.  ATP-391 

CONVERSION  FACTOR 

Metric  Standards  of  Fill 

The  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATP)  published  Treasury  de- 
cision ATF-34  in  the  Federal  Rsgistkr 
on  (October  26.  1976  (41  FR  46859) .  lliat 
decision  made  a  number  of  changes  in 
Title  27  CFR,  one  of  which  was  the  addi- 
tion of  three  sections  prescribing  a  con- 
version factor  to  be  used  in  converting 
metric  units  into  U.S.  units.  ATF  is  now 
revising  these  conversion  factor  sections 
to  clarify  how  the  converted  amounts 
should  be  roimded  off. 

Background.  On  October  1,  1976, 
members  of  the  distilled  spirits  industry 
could  begin  importing  or  bottling  dis- 
tilled spirits  according  to  metric  stand- 
ards of  fllL  To  Implement  the  new  metric 
sizes,  ATF  Issued  TID.  ATF-34  which: 

(1)  Prescribed  case  marking  require- 
ments for  metric-size  bottles:  (2)  re- 
quired separate  strip  stamp  accounting 
for  metric  sizes;  (3)  liberalized  record- 
keeping requirements;  and  (4)  pre- 
scrft>ed  a  conversion  factor  to  use  when 
converting  metric  imits  to  U.S.  units. 

Records  and  conversion  factor.  Since 
current  Federal  excise  tax  statutes  and 
regulations  are  based  upon  wine  gallon 
and  proof  gallon  units,  industry  memt>ers 
who  handle  cases  of  metric-size  bottles 
may  have  to  convert  metric  units  to  U.S. 
units.  TD.  ATF-34  enables  industry 
members  to  choose  when  these  conver- 
sions are  made.  TTius,  an  industry  mem- 
ber may  keep  required  commercial  rec- 
ords (1)   in  liter  or  wine  gaOon  imits; 

(2)  In  liters  per  case  and  proof,  wine  gal- 
lons per  case  and  proof,  or  proof  gallons 
I>er  case;  (3)  in  liters  per  case  or  wine 
gallons  per  case;  or  (4)  in  proof  gaUons. 
(In  general,  industry  members  will  not 
have  as  many  (^ti(»is  when  required 
forma,  reports  or  tax  returns  are  imt- 
pared  since  proof  gallons  are  still  the 
basis  for  computing  taxes,  claims,  etc.) 

Potential  Problem.  Industry  members 
may  face  a  potential  problem  depending 
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on  whether  the  prescribed  conversion 
factor  (0.364172)  is  used  before  or  after 
multiplying  by  the  number  of  cases.  The 
following  examples  Illustrate  the  prob- 
lem which  may  airlse: 

If  an  Indxistry  member  were  comput- 
ing the  total  wine  gallons  in  4,567  cases 

'  of  a  1.75  liter-size  product,  the  industzy 
member  could  calculate — 

*  (1)  1.75  liters  X  6  bottles  per  case= 
10.5  liters  per  case;  10.5X4.567=47.- 
053.5  liters:  47.953.5x0.264172=12,- 
667.97  wine  gallons;  or 

(2)  1.75  lltersXO  bottles  per  case=:10.5 
liters  per  case:  10.5x0.264172=2.77  wine 
gallons  per  case  (rounded  off  to  two 
decimal  places  as  allowed  by  8S  170.64, 
194.232  and  201.611a);  2.77x4.567=12.- 
650.59  wine  gallons. 

If  another  Industry  member  were  com- 
'puting  the  wine  gallon  total  of  4,567 
cases  of  a  50  ml  size  product,  that  in- 
dustry member  could  calculate — 

(3)  0.050  lltersxl20  bottles  per  case= 
6  liters  per  case;  6X4,567  cases=27,402.0 
liters;  27,402x0.264172=7,238.84  wine 
gallons;  or 

(4)  0.050  lltersxl20  bottles  per  case= 
6  liters;  6X0.264172=1.59  wine  gaUons 
per  case;  1.59x4,567=7,261.53  wine  gal- 
lons. 

In  the  above  exsunples  using  the  1.75 
liter  size,  there  la  an  approximately  17- 
wlne  gallon  difference  depending  <m 
whether  the  conversion  factor  is  used 
l>ef<»«  KXt  after  multiplying  by  the  num- 
ber of  cases.  With  the  50  ml  size,  the 
difference  is  about  23  wine  gallons.  When 
the  conversion  factor  is  used  before 
multiplying  by  the  number  of  cases,  the 
vine  gallon  total  is  understated  by  about 
17  gallons  for  the  1.75  liter  size  and  over- 
stated by  about  23  gallons  for  the  50  ml 
rize. 

Ttit  implications  of  the  above  differ- 
ances  (depending  on  whether  the  conver- 
lAon  factor  is  used  before  or  after  multl- 
Iflytag  by  the  nimiber  of  cases)  could 
have  effects  not  only  cm  tiie  record-keep- 
ing And  accounting  systems  of  Industry 
members,  but  these  differences  could  also 
■ffeci  the  payment  of  excise  taxes. 

SvUvXMms.  Ttat  above  problems  would 
not  arise  if  industry  members  only  used 
the  conversion  factor  after  miilflplylng 
by  the  number  of  cases,  or  If  they  msibi- 
talned  records  in  liters  where  possible 
(such  as  the  Daily  Summary  of  Removals 
from  Controlled  Stock).  However,  these 
irtutlons  would  give  industry  members 
IStle  flexibility  in  determining  what  unit 
to  keep  their  records  In. 

Another  solution  Is  to  require  that 
equivalent  wine  gallon  and  proof  gallons 
amoimts  (I.e.,  lltersX0.264172xproof)  be 
rounded  off  to  six  decimal  places  n^ien- 
erer  the  conversion  factor  Is  used  before 
multiplying  by  the  nimiber  of  cases. 
Ibus,  ezamndee  (2)  and  (4)  above  would 
be  reccmputed  as  follows : 

(2)  1.76X6=10.6  Uters  per  case;  10.6x 
ft!2641 72=2.773806  wine  gaUoos  per  case; 
X77380«X4,567  case6= 12,667.97  wine 
gmUons;  and 
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(4)  0.050x120=6  Uters  per  case;  ^X 
0.264172=1.585032  wine  gallcms  per  case; 
1.585032X4,567  cases=  7,238.84  wine  gal- 
lons. 

By  rounding  the  wine-gallons-per-case 
or  proof  gallons  per  case  amounts  to  the 
nearest  sixth  decimal  place,  the  com- 
putations are  exactly  equal  to  examples 
(1)  and  (3) .  respectively.  Tha  integrity  of 
all  commercial  records  Is  preserved  and 
taxpayments  would  be  accurate. 

Regulation  changes.  ATP  Is,  therefore, 
revising  ttie  three  conversion  factor  sec- 
tions. SS  170.64,  194.232  and  201.611a,  by 
requiring  that  conversions  from  metric 
to  UJ3.  imitB  be  carried  out  to  the  nearest 
sixth  decimsJ  place  whenever  the  conver- 
sion factor  is  used  before  miiltiplylng  by 
the  number  of  cases.  Whenever  the  c<xi- 
version  factor  is  used  after  multiplying 
by  the  number  of  cases,  the  equivalent 
UJ3.  unltB  need  only  be  rounded  off  to 
the  nearest  hundredth. 

The  following  examples  illusti-ate  how 
conversions  frdin  metric  to  U.S.  units  are 
to  be  rounded  off: 

(5)  1.75  litersx6  bottles^  10.5  liters 
per  cases;  10.5x0264172=2.773806  wine 
gallons  per  case;  4,567  casesx 2.773806= 
12,667.97  wine  gallons. 

(6)  1.75  litersx6  bottles=10.5  liters 
per  case;  10.5x0.264172=2.773806  wine 
gallons  per  case:  2.773806x0.8  (proof  di- 
vided by  100)  =2.219045  proof  galloos 
per  case;  2.219045x4,567  cases=10, 134.38 
proof  gallons;  or 

(7)  1.75  liters x 6  bottles =10.5  liters 
per  case;  10.5x0.264172=2.773806  wine 
gallons  per  case;  2.773806x4,567  case3= 
12,667.97  wine  gallons;  12,667.97x0.8 
(fwoof  divided  by  100)  =10,134.38  pr(»f 
gallons. 

(8)  1.75  litersxe  botUes  =  10.5  liters 
per  case;  10.5x4,567  cases=47,953.50  li- 
ters; 47,953.50x0.264172=12.667.97  wbie 
gBJkxis:  12,667.97x0.8  (proof  divided  by 
IDO)  =10,134.38  proof  gallons. 

In  the  above  examples,  once  Itie 
amounts  are  miiltlplied  by  the  number 
off  cases,  it  is  only  neeessary  to  round  off 
to  the  nearest  one-hundredth. 

"nie  fbllowlng  regulations  are  issued 
under  the  authority  contained  m  26 
U.aC.  7805  (68  Stat.  917). 

Regulation  Changes 

In  con&ideraticm  of  the  foregoing,  27 
Cl^  Is  amended  as  fc^ows: 

PART  170— MISCELLANEOUS 
REGULATIONS  RELATING  TO  LIQUOII 

Paragraph  1.  Seetlcm  170.64  of  Part 
170  is  amended  to  read  as  follows: 

§  170.64     Conversion      between      metric 
and  U.S.  units. 

Whenever  liters  ai«  c<mve!rted  to  wine 
gallons,  the  quantlly  In  ttteiB  sball  be 
multlpUed  by  0.264172  to  detennlne  fhe 
etuiwJeni  quantity  ta  wtne  gaDona.  If 
tbe  conversion  from  liten  to  wine  oal- 
kms  Is  made  bef<»re  multiplying  fay  fhe 
number  of  cases,  tbe  qtaiittty  In  UA 


tmlts  t^YBJl  be  rounded  off  to  the  neai'est 
slztii  decimal  place.  If  the  conversion  is 
made  after  mult^lytng  by  the  number  of 
cases,  the  quantl^  In  XJJ&.  miits  shall  be 
rounded  off  to  the  Dearest  hundredth. 


PART  194 — LIQUOR  DEALERS 

Par.  2.  Section  194.232  is  amended  to 
read  as  follows: 

§  194.232      Conversion     between     ni«-trir 
and  U.S.  units. 

Whenever  liters  are  converted  to  wine 
gallons,  the  quantity  in  liters  shaU  be 
multiplied  by  0.264172  to  determine  the 
equivalent  quantity  In  wine  gallons.  If 
the  conversion  from  liters  to  U.S.  imits 
is  made  before  multiplying  by  the  num- 
bers of  cases,  the  quantity  in  U.S.  units 
shall  be  roimded  off  to  the  nearest  sixth 
decimal  place.  If  the  ctmversion  from 
liters  to  U.S.  units  is  made  after  multi- 
plying by  the  niunber  of  cases,  the 
quantity  in  UJ5.  units  shall  be  rounded 
off  to  the  nearest  hundredth. 


PART  201— DISTILLED  SPIRITS  PLANTS 

Par.  3.  Section  201.611a  of  Part  201 
is  amended  to  read  as  follows: 

§  201.611a      Conversion    between    meiric 
and  U.S.  units. 

Whenever  liters  are  converted  to  wine 
gallons,  the  quantity  in  Uters  shall  be 
multiplied  by  0.264172  to  determine  the 
equivalent  quantity  in  wine  gallons.  If 
the  conversion  from  liters  to  U.S.  units 
is  made  before  multiplying  by  the  num- 
ber of  cases,  the  quantity  In  U.S.  \mits 
shall  be  rounded  off  to  the  nearest  sixtli 
decimal  place.  If  the  conversion  is  made 
after  multiplymg  by  the  number  of 
cases,  the  quantity  in  U.S.  units  shall 
be  rounded  off  to  the  nearest  hundredth. 

Because  the  amendments  made  by  this 
Treasiuy  decision  correct  a  potential 
inequity  in  determining  excise  taxes  and 
are  clarifymg  in  nature,  it  is  found  that 
it  is  unnecessary  to  issue  this  Treasury 
decision  with  notice  and  public  proce- 
dure thereon  under  5  VB.C.  553(b)  nor 
subject  to  the  effective  date  limitation 
of5U.S.C.553(d). 

Therefore,  this  Treasury  decision  shall 
become  effective  on  January  21,  1977. 

The  Bureau  of  Alcc^cd,  Tobacco  and 
Firearms  has  determined  that  this  docu- 
ment does  not  contain  a  major  pn^xwal 
requiring  preparation  of  an  Inflatioti 
Impact  Statement  under  Executive 
Order  11821  and  OICB  Clrctilar  A-107. 

Signed:  Deceoiber  15, 1976. 

Rbz  D.  Davis, 
Director. 

Approved:  Januazy  10. 1977. 

JnacgTBxaum, 
Under  Seerttant  ci  Ilk* 


ira,  Docn-an  vimi  i-i»Jn:9:4B  i 
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Title  31 — Money  and  Finance 

SUBTITLE  A— OFTICE  OF  THE  SECRETARY 
OF  THE  TREASURY 

PART  13 — PROCEDURES  FOR  PROVIDING 
ASSISTANCE  TO  STATE  AND  LOCAL 
GOVERNMENTS  IN  PROTECTING  FOR- 
EIGN DIPLOMATIC  MISSIONS 

Daily  Cost  Sheets;  Correction 

In  PR  Doc  76-37077.  appearing  at  page 
55179  m  the  issue  for  Friday,  December 
17, 1976,  the  last  line  of  page  55187.  read- 
ing "  'Attach  daily  cost  sheets  (Appendix 
I  (B)  through  1(E) ."  diould  be  changed 
to  read:  "•Attach  dally  cost  sheets  (Ap- 
pendix n(B)  throu«3i  n(E) ) ." 

Dated:  January  11. 1977. 

Jerry  Thomas, 
Under  Secretary  of 
the  Treasiuy. 

[FR  Doc.77-1836  PUed  l-U>-r7;8:46  am] 

Title  33 — Navigation  and  Navigable  Waters 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

[COD  76-1191 

PART  117 — DRAWBRIDGE  OPERATION 
REGULATIONS 

Oakland  Inner  Harbor  Tidal  Canal,  Calif. 

This  amendment  changes  the  regula- 
tions for  the  High  Street  bridge  to  pro- 
vide for  closed  periods  from  7:30  a.m. 
to  8:30  a.m.  and  from  3:45  pm.  to  5:45 
p.m.,  Monday  through  Friday.  This 
amendment  was  circulated  as  a  public 
notice  dated  October  29,  1976  by  the 
Commander,  Twelfth  Coast  Guard  Dis- 
trict and  was  published  In  the  Fesesal 
Register  as  a  notice  of  proposed  rule- 
making (CXjD  76-119)  on  October  28, 
1976  (41  FR  47263).  Four  replies  were 
received  that  concurred  with  or  had  no 
objection  to  the  proposal. 

Ownership  of  the  Prultvale  Avenue 
bridge  has  been  transferred  from  the 
Department  of  the  Army  to  Alameda 
County  and  the  heading  of  S  117.712(d) 
is  amended  to  reflect  this  change. 

Accordingly,  Part  117  of  TlUe  33  of 
the  Code  of  Federal  Regulations  Is 
amended  by  revising  §  117.712(d)  to  read 
as  follows: 

§  117.712      Tributaries  of  San  Francisco 
Bay  and  San  Pablo  Bay,  Calif. 

•  •  •  •  • 

(d)  Oakland  Inner  Harbor  Tidal 
Canal;  County  of  Alameda  Higluoay 
bridges  at  Park.  FruitrxUe  Avenue  (MU- 
ler-Sweeny)  and  High  Streets  and  De- 
partment of  Army  railroad  bridge  at 
FruitvcUe  Avenue.  (1)  From  7:30  aju. 
to  8:30  a.m..  and  from  3:45  pjn.  to  5:45 
p.m.,  Monday  through  Friday,  except 
holidays,  the  draw  need  not  open  for 
the  passage  of  vessels  except  that— 

(i)  The  draw  shall  open  as  soon  as 
possible  for  vessels  in  distress,  and 
emergency  vessels,  including  commercial 
vessels  engaged  in  rescue  or  emergency 
salvage  operations;  and 

(11)  The  draw  shtill  open  after  two 
hours  notice  to  the  Park  Street  bridge 
for  vessels  which  must,  for  reasons  of 
safety,  move  on  a  tide  or  slack  water. 


(2)  At  an  other  time,  the  draw  shall 
open  on  signal. 

•  •  •  •  • 

(Sec.  5.  38  Stat.  362.  as  amended,  mc  S(g) 
(3).  80  Stat.  9S7:  (33  VA.C.  409.  49  VS.O. 
1666(g)(a));  40  CPR  1.46(c)(5),  33  CPB 
1.051(c)(4).) 

Effective  date:  This  revision  shall  be 
come  effective  on  February  22.  1977. 

NoTT. — The  Coast  Guard  has  determined 
that  this  document  does  not  contain  a  ma- 
jor proposal  requiring  preparation  of  an 
Inflation  Impact  Statement  under  EzecutlTO 
Order  11821  and  OMB  Circular  A-107. 

Dated:   January  17.  1977. 

A.  F.  Fdgaro, 
Rear  Admiral,  U.S.  Coast  Guard, 
Chief,  Office  of  Marine  En- 
vironm,ent  and  Systems. 

[FR  Doc.77-1874  Filed  l-l»-76;8:46  am] 


CHAPTER   II— CORPS  OF  ENGINEERS, 
DEPARTMENT  OF  THE  ARMY 

(KR  1105-2-811 

PART  265 — PLANNING  ASSISTANCE 
TO  STATES 

Amendments 

On  September  15,  1975,  the  Chief  of 
Engmeers  adopted  a  regulation  on  the 
Corps  of  Engineers  implementation  of 
section  22  of  the  Water  Resources 
Development  Act  of  1974  (Pub.  L.  93- 
251).  This  law  permits  the  Chief  of 
Engineers  to  participate  with  States  In 
developing  comprehensive  watCT  re- 
sources t^ans. 

Section  168  of  the  Water  Resources 
Development  Act  of  1976  (Pub.  L.  94- 
587 ) ,  raised  the  annual  monetary  limita- 
tion for  the  section  22  {banning  assist- 
ance program  from  $2  million  to  $4  mil- 
lion. 

This  amendm«it  revises  the  Corps  reg- 
ulation to  reflect  the  new  monetary 
limitation  and  to  clarify  the  eligibility 
criteria  for  work  under  the  section  22 
prognun. 

Since  the  amendments  to  this  regula- 
tion contam  no  changes  in  policies  or 
procedures  for  the  secticm  22  progrtjn. 
the  amendments  are  not  being  published 
imder  proposed  rulemaking  and  are  be- 
ing adopted  effective  22  October  1976,  the 
date  on  which  the  President  approved 
Pub.  L.  94-587. 

The  Corps  of  Engineers  has  determined 
that  this  amendment  does  not  contain  a 
maj(X'  proposal  requiring  jncparatloo  of 
an  Inflation  Impact  Statonent  tmder  Ex- 
ecutive Order  11821  and  OMB  Circular 
A-107. 

Dated:  January  10,  1977. 

RussBJ.  J.  iJkMr, 
Colonel,  Corps  of  Engineers 

Executive. 

Part  265  of  Title  33  is  amended  as  fol- 
lows: 

§  265.10      [Amended] 

1.  Sectitm  265.10  la  amended  to  add 
two  worda  at  the  end  of  sentoioe  to  read 
aa  f<dlows:  "This  regulattai  provides 
basic  policies  and  general  gulddlnes  for 
Ck>rps  of  Engmeers'  participation  In  the 


program  authorized  by  section  22  ot  the 
Water  Resources  DevelcHment  Act  of 
1974  (Pub.  L.  93-251),  as  amended." 

§  265.12      [Amended] 

2.  Section  265.12(a)  is  revised  to  Indi- 
cate amendment  to  referHiced  section  22, 
Pub.  L.  251,  to  read  as  fc^ows:  "Secticm 
22.  Public  Law  93-251,  Water  Resources 
Development  Act  of  1974,  7  March  1974. 
as  amended  by  section  168.  Pub.  L.  94- 
587,  Water  Resources  Development  Act 
of  1976.  22  October  1976  (90  Stat.  2936) ". 

§265.13       [AniendiMl] 

3.  Section  265.13  ca)  is  amended  to  add 
two  words  in  first  sentence  to  read  as  fol- 
lows: "Specifically,  section  22,  as 
amended,  provides  for  the  following:" 

4.  Section  265.13(a>(2)  is  amended  to 
change  the  amount  from  "$2,000,000"  to 
•'$4,000,000'*. 

§265.15      [Vniendedl 

5.  Section  265.15(b)  is  amended  to  re- 
vise first  sentence  to  read  as  follows:  "As 
outlined  In  paragraph  5&,  the  primary 
factor  in  the  determination  of  eligibility 
Is  the  objective  of  the  study.  The  section 
22  program  Is  to  furnish  information  mto 
a  larger  study  to  be  used  m  scsne  type  of 
State  water  plan." 

(PB  Doc.77-lS3a  Filed  1-19-77:8:45  ami 

Title  40-— Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  C-^AIR  PROGRAMS 

[FRIi  870-8] 

PART  52— APPROVAL  AND  PROMULGA- 
TION  OF   IMPLEMENTATION   PLANS 

Mass  Transit  Priority  Incentives  in  the  State 
of  New  Jers^  Action  of  Employers' 
Programs 

The  punxise  of  this  notice  is  to  an- 
nounce approval  by  the  Environmental 
Protection  Agency  (EPA)  of  two  em- 
ployer transit  Incentive  programs  and  to 
announce  the  discontinuation  of  another 
program  previously  approved.  These  pro- 
grams are  developed  in  acc(Htlance  with 
a  part  of  the  air  pollution  control  jilan 
for  the  State  of  New  Jersey  as  contained 
in  40  CFR  52.1590.  "En«)loyer's  provi- 
sions for  mass  transit  priority  incen- 
tives." This  regulation  re<iulres  certain 
employers  who  maintain  400  or  more 
parking  spaces  available  for  use  by  their 
employees  to  submit  an  adequate  tran- 
sit incentive  progrsun  designed  to  en- 
courage the  use  of  mass  transit,  carpool- 
Ing.  vanpoollng  and  other  strategies. 

In  the  November  12, 1976  Federal  Reg- 
iSTEt  (41  FR  50052) ,  EPA  announced  its 
proposed  approval  of  transit  Incentive 
plans  submitted  by  the  BASF  Wyandotte 
(Jorporaticm  located  in  Parslppcmy,  New 
Jersey  and  Nabisco,  Inc.  located  In  East 
Hanover,  New  Jersey.  In  that  same  no- 
tice EPA  announced  its  mtentlon  to  ap- 
prove the  discontinuation  of  the  program 
I»«Tloasly  a4)];»x)ved  for  the  Otis  Eleva- 
tor  Company  of  Harrison,  New  Jeraey. 
Otis  Hevator  Company  no  longer  main- 
tains 400  or  more  employee  paildng 
spiu:es  at  its  facility. 
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The  November  12  Federal  Register 
notice  also  provided  an  opportunity  for 
public  comment  on  each  of  these  actions. 
Wo  comments  were  received.  EPA  review 
has  determined  that  the  transit  incen- 
tive plans  submitted  by  the  BASF  Wyan- 
dotte Corporation,  Parslppany.  New  Jer- 
sey and  Nabisco,  .Inc.,  East  Hanover,  New 
Jersey  maximize  carpooling  and  transit 
utilization  and  represent  a  good  faith  ef- 
Jort  on  the  part  of  these  employers. 
Tlierefore,  they  are  hereby  approved.  The 
teanslt  incentive  program  of  the  Otis 
Elevator  Company,  Harrison,  New  Jer- 
sey, also  is  hereby  appr6ved  for  discon- 
tinuance. 

Dated:  January  12,  1977. 

JOHK  QXTARLES, 

Actitif/  Administrator. 
Environmentai  Protection  Agency. 
\VR  Doc.77-163fi  Piled  l-l»-77;  8:45  am] 

Title  45 — Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION. 
DEPARTMENT  OF  HEALTH.  EDUCA- 
TION. AND  WELFARE 

PART  185— EMERGENCY  SCHOOL  AID 

Amended  Criteria  and  Procedures 

On  October  15,  1976  ttiere  was  pub- 
Ished  in  the  Federal  Register,  at  41  FR 
46702,  a  Notice  of  Proposed  Rulemaklns 
which  sei  forth  standards  for  Hie  mlnl- 
amm  accqytable  merit  oif  applications  for 
uslfltanca  under  seotiona  708  (a>,  706(b), 
T08(b),  and  708(c)  of  the  Emergency 
School  Aid  Act.  as  amended  (20  U.S.C. 
1601-1619)  and  procedures  for  evaluat- 
tog  these  £4>pIlcatlons. 

Interested  persons  were  given  45  days 
k)  submit  commits  and  recommenda- 
tions  concerning  the  proposed  amend- 
■lents.  One  letter  of  comment  was  re- 
ceived, but  none  of  the  comments  and 
recommendations  in  that  letter  per* 
tained  to  standards  for  the  minimum  ac- 
ceptable merit  of  {^plications  or  to  fund 
reservation  procedures  to  be  used  In 
evaluating  applications.  Since  the  only 
eoaunents  and  recommendations  re- 
ceived were,  therefore,  beyond  the  scope 
Of  the  proposed  ameaidments,  those 
amendments  are  adopted  without  change. 

As  required  by  section  431(d)  of  the 
General  Education  Provisions  Act.  as 
Kmended  (20  U.S.C.  1232(d)),  these  reg- 
iilations  have  been  transmitted  to  the 
Congress  concurrently  with  the  publica- 
tion of  this  document  In  the  Federal 
Rigister.  That  section  provides  that 
xegulatlons  subject  to  it  become  effective 
on  the  forty -fifth  day  following  trans- 
mission, subject  to  the  provisions  in  that 
section  concerning  Congressional  action 
and  adjoximment. 

The  Assistant  Secretary  for  Education 
has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  Inflationary  Impact 
Statement  under  Executive  Order  11821 
and  OMB  Circular  A-107. 

In  oonslderatlcm  of  the  foregoing.  Part 
185  of  Title  45  of  the  Code  of  Federal 
Rgulatlons  is  amended  as  set  fortii 
below. 
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(Catalog  of  Federal  Domestic  Asslstacnce 
Ifiunber  13.525  Kmergency  Scbool  Aid — ^Baslc 
arants;  13.606  Emergency  Scbool  Aid — mot 
Projecta;  13.628  Kmergency  Sobool  Aid— Bi- 
lingual Projects;  13.538  emergency  Scltool 
Aid — Nonprofit  Organizations.) 


Dated:  December  23,  1976. 

Charles  E.  Hansen, 
I.  Acting  Assistant 

Secretary  for  Education. 

Approved:  January  12, 1977. 

DAvrn   Mathews,  , 

Secretary  of  Health,  Education, 
and  Welfare. 

1.  In  S  185.14,  paragraph  <c)  is  re- 
vised to  read  as  follows: 

§  185.14      Criteria  for  a8>istance. 

•  •  •  •  I 

(c)  Funding  criteria  and  procedures. 
(1)  In  determining  amounts  to  be 
awarded  to  applicants  for  assistance  un- 
der this  subpart,  the  Assistant  Secretary 
shall  consider: 

(i)  The  additional  cost  to  such  appli- 
cants (as  such  cost  is  defined  in  §  185.13 
Ca)  of  effectively  carrying  out  its  pro- 
posed program,  project,  or  activity;  and 

(11)  The  amount  of  funds  available  for 
assistance  under  this  subpart  within  the 
State  in  relation  to  other  applications 
from  the  State  pending  before  the  Assfct- 
ant  Secretary. 

(2)  An  application  for  assistance  tin- 
der this  subput  will  be  considered  to  set 
forth  a  program,  project,  or  activity  of 
such  InsufBcient  promise  for  achieving 
the  purpose  of  the  Act  that  its  approval 
Is  not  warranted,  and  shall  not  be  ap- 
proved for  funding,  if  such  application 
has  been  awarded: 

(1)  fewer  than  40  points  on  the  basis 
of  the  criteria  In  paragraphs   (a)    and 

(b)  of  this  section;  or 

(ii)  fewer  than  28  points  on  the  basis 
of  the  criteria  in  paragraph  <bi  of  tjils 
section. 

(3)  An  application  determined  on  the 
basis  of  the  standards  in  paragraph 
<c)  (2)  of  this  section  to  be  unapprovahle 
will  be  returned  to  the  appUcant.  The 
Assistant  Secretary  shall  notify  the  ftp- 
plicEuit  of  the  specific  reasons  for  such 
determination,  and  shall  afford  the  ap- 
plicant an  appropriate  opportunity  to 
modify  and  resubmit  Its  application. 

(4)  Except  as  provided  in  paragraph 

(c)  (5)  of  this  section,  the  Assistant  Sec- 
retary shall  award  fimds  to  applicants 
for  assistance  under  this  subpart  from 
a  State  (whose  applications  meet  the  re- 
quirements of  the  Act  and  are  approv- 
able  on  the  basis  of  the  standards  in 
paragraph  (c)  (2)  of  this  section)  in  the 
order  of  their  ranking  on  the  basis  of  the 
criteria  set  out  in  paragraphs  (a>  and 
(b)  of  this  section  until  the  funds  ap- 
portioned to  the  State  for  the  purpose  of 
this  subpart  have  been  exhausted. 

(5)  (1)  Not  less  than  (xie-third  of  the 
funds  apportioned  to  a  State  for  the  pur- 
pose of  this  subpart  shall  be  reserved  nn- 
tll  applicants  whose  initial  applications 
were  determined  to  be  unapprovaUe  on 
the  basis  of  the  standards  in  paragraph 


(c)  (2)  of  this  section  have  been  afforded 
an  appropriate  opportunity  to  modify 
and  resubmit  their  applications.  Prom 
the  funds  not  so  reserved,  the  Assistant 
Secretary  shall  award  funds  to  applicants 
whose  applicatiOTis  are  approvable  in  the 
order  of  the  ranking  of  their  initial  ap- 
plications (on  the  basis  of  the  criteria 
set  out  in  paragraphs  (a)  and.(b)  of  this 
section)  imtil  unreserved  funds  are  in- 
sufficient to  support  the  next  ranking  ap- 
provable application  at  the  level  deter- 
mined by  the  Assistant  Secretary  to  be 
necessary  to  carry  out  effectively  the 
proposed  program,  project  or  activity. 

(ii)  Where  imreserved  funds  are  in- 
sufficient to  support  the  next  ranking  ap- 
provable application  at  the  level  deter- 
mined by  the  Assistant  Secretary  to  be 
necessary  to  carry  out  effectively  the  pro- 
posed program,  project  or  activity,  the 
Assistant  Secretary  shall  notify  the  ap- 
plicant of  the  specific  reasons  for  its 
ranking,  and  shall  afford  the  applicant 
an  appropriate  opportunity  to  modify 
and  resubmit  its  application  to  compete 
for  reserved  funds.  If  such  an  applicant 
chooses  to  modify  and  resubmit  its  ap- 
plication, its  ranMng  shall  be  determined 
on  the  basis  of  the  criteria  set  out  In 
paragraphs  (a)  and  (b)  of  this  section 
as  applied  to  its  resubmitted  application. 

(Public  Law  92-318,  aectlons  702;  706(a)  ( 1) , 
(b)(3);  706(a);  710(c).  <d)(2).) 

2.  In  §  185.24,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  185.24     Criteria  for  assistance. 

*  *  •  •  • 

(c)  Funding  criteria  and  procedures. 
The  provisions  of  S  185.14(c)  shall  apply 
to  awards  of  assistance  under  this  sub- 
part, except  that: 

(1)  References  in  S  185.14(c)  to  "this 
subpart"  shall  be  understood  to  refer  to 
Subpart  C— PUot  Projects; 

(2)  References  in  S  185.14(c)  to  "this 
section"  shall  be  imderstood  to  refer  to 
§  185.24;  and 

(3)  The  minimum  points  referred  to 
in  paragraph  (c)  (2)  of  S  185.14  shall,  for 
the  purpose  of  this  subpart,  be  45  on  the 
basis  of  the  criteria  In  paragraphs  (a) 
and  (b)  of  this  section  and  33  aa  the 
basis  of  the  criteria  in  paragraph  (b) . 

(Public  lAW  92-318,  sections  702;  706(a)  (2). 
(b)(3);  70fi(b);  710(e),  (d)(2).) 

3.  In  5  185.54,  paragraph  (c)  is  re- 
vised to  read  as  follows: 

§  185.54     Criteria  for  assistance. 

•  *  •  •  • 

(c)  Funding  criteria  and  procedures. 
The  provisicxas  of  {  185.14(c)  shall  ap- 
ply to  awards  of  assistance  imder  this 
subpart,  except  that: 

(1)  References  in  5  185.14(c)  to  "this 
subpart"  shall  be  imderstood  to  refer  to 
Subpart  P— Bilingual  Projects; 

(3)  References  in  §  185.14(c)  to  "this 
section"  shall  be  imderstood  to  refer  to 
!  185.54; 

(3)  References  in  S  185.14(c)  to  a 
"State"  shall  be  understood  to  refer  to 
the  50  States  and  the  District  of  Colum- 
bia, takoi  together;  and 


PEDEtAL  lEOlSTEl,  VOL  42,  NO.   14 — FRIDAY,  JANUARY  21,   1977 


RULES  AND  REGULATIONS 


3843 


(4)  The  m^'trrmm  points  referred  to 
In  subparagraph  (2)  of  1 186.14(c)  shall, 
for  the  purpose  of  this  subpart,  be  45  on 
the  basis  of  the  criteria  in  paragraphs 
(a)  and  (b)  of  this  section,  and  33  on  the 
basis  of  the  criteria  in  S  185.54(b) . 

(20  V3.C.   1801;    1603(b)  (A);    1607(c):    1609 
(d)(2).) 

4.  In  §  185.64,  paragraph  (c)  is  revised 
to  read  as  follows: 
§  185.64     Criteria  for  assistance. 

.  •  •  •  • 

(c)  Funding  criteria  and  procedures. 
The  provisions  of  §  185.14(c)  shall  apply 
to  awards  of  assistance  under  this  sub- 
part, except  that : 

(1)  References  to  §  185.14(t:)  to  "this 
subpart"  shall  be  imderstood  to  refer  to 
Subpart  G— Public  or  Nonprofit  Private 
Organizations:  and 

(2)  References  to  §  185.14(c)  to  "this 
section"  shall  be  understood  to  refer  to 
§  185.64. 

(Public  Law  92-318,  sections  702;  706(a)(3). 
(b)(3i:  708(b).) 

[FR  Doc.77-1947  PUed  l-19-77-.8:45  ami 


CHAPTER  III— OFFICE  OF  CHILD  SUP- 
PORT ENFORCEMENT  (CHILD  SUPPORT 
ENFORCEMENT  PROGRAM)  DEPART- 
MENT OF  HEALTH.  EDUCATION,  AND 
WELFARE 

PART  304 — FEDERAL  FINANCIAL 
PARTICIPATION 

Applicability  of  Other  Regulations 

Part  304,  Chapter  m.  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  !  304.29  which  expli- 
citly conforms  §§  201.14  and  201.15  of  45 
CFR  Part  201.  Grants  to  States  for  Pub- 
lic Assistance  Programs,  relating  to  dis- 
allowance, deferral  and  reconsideration 
of  claims  for  FFP.  to  the  termtoology 
used  to  the  Child  Support  Enforcement 
Program. 

Good  cause  exists  to  dispense  with  no- 
tice of  proposed  rulemaking  stoce  45  CFR 
201.14  and  45  CFR  201.15  already  apply 
to  all  of  title  IV.  includmg  title  IV-D. 
The  purpose  of  this  regulation  is  to  clar- 
ify wliich  officials  perform  the  specific 
tasks  related  to  disallowance,  deferral 
and  reconsideration  to  the  Office  of 
Child  Support  Enforcement. 

As  amended.  Part  304  reads  as  set 
forth  below : 

Section  304.29  Ls  added  to  read  as 
follows : 

§  504.29      Applicabilily  of  other  regula- 
tions. 

Sections  201.14  and  201.15  of  Chapter 
n  of  Title  45  of  the  Code  of  Federal  Reg- 
ulations, which  establish  procedures  for 
disallowance,  deferral  and  reconsidera- 
tion of  claims  for  expenditures  submit- 
ted by  the  States,  shall  apply  to  all  ex- 
penditures claimed  for  FFP  under  title 
IV-D  of  the  Act.  For  purposes  of  apply- 
tog  those  provisions  under  title  IV-D, 
"Service '  shall  read  "Office"  which  re- 
'  fers  to  the  Office  of  Child  Suppwt  En- 
forcement; "Administrator"  shall  read 
"Director"  which  refers  to  the  Director, 
Office  of  Child  Support  Enforcement: 


"Deputy  Administrator"  shall  read  'T)ep- 
uty  Director"  which  refers  to  the  Deputy 
Director.  Office  of  ChUd  Support  En- 
forcement: "Regional  Commissioner" 
shall  read  "Regional  Representative" 
which  refers  to  the  Regional  Represent- 
atives of  the  Office  of  Child  Support  En- 
forcement: and  "State*"  shall  refer  to  the 
State  IV-D  agency. 
(Sec.  1102.  49  Stat.  647  (42  U.S.C.  1302) .) 

This  regulation  shall  be  effective  on 
January  21, 1977. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No  13679.  Child  Support  Enforcement 
Program.) 

Note— The  Office  of  Child  Support  En- 
forcement has  determined  that  this  docu- 
me:it  does  not  require  preparation  of  an  In- 
flationary Impact  statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Dated:  January  10.  1977. 

Robert  Fulton, 
Director.  Office  of 
Child  Support  Enforcement. 

Approved:  January  13. 1977. 

Marjorie  Lynch. 
Acting  Secretary. 

(FRa)oc.77-l946  Piled  1-19-77:8:45  ami 


3.  On  page  2326  paragraph  (a)  of 
S  218.15  Is  corrected  by  deleting  the  pe- 
riod at  the  end  thereof  and  Inserting  In 
Its  place  "with:". 

4.  On  page  2326  paragraiA  (c)(1)  of 
§  221.15  is  corrected  to  read  as  follows: 

§  221.15      Marking  de>-ioes. 

•  •  •  •  • 

(c)   •  •  • 

(1)  At  least  one  marking  device  which 
complies  wit^  paragraph  (a)  of  this 
section;  or 

•  •  •  •  ■ 
Dated:  January  14. 1977. 

R.  Lawrekce  McCaffsst,  Jr. 
Chief  Counsel. 

IFR  Doc.77-1816  PUed  l-19-77;8:46  am) 


Title  49 — Transportation 

CHAPTER  Ii — FEDERAL  RAILROAD  AD- 
MINISTRATION, DEPARTMENT  OF 
TRANSPORTATION 

fPRA  Docket  No.  RSOR-3;  Notice  61 

PART  218— RAILROAD  OPERATING 
RULES 

Blue  Signal  Protection  of  Woiitmen; 
Correction 

In  FR  Doc.  77-1043  appearing  at  page 
2318  in  the  Federal  Register  of  Tuesday, 
January  11.  1977.  paragraph  (a)  of 
§  218.23  appearing  on  page  2320  is  cor- 
rected In  the  second  Ime  of  that  para- 
graph by  inserting  the  words  "§  218.25 
or"  immediately  following  the  word 
"with",  and  Immediately  before  the  word 
"§  218.27". 

Dated:  January  14.  1977. 

R.  Lawrence  McCaffrey,  Jr., 
Chief  Counsel. 

[PR  Doc.77-1817  PUed  1-19-77:8:46  ami 


[ PRA  Docket  No.  BSRM-1 ;  Notice  3 1 

PART  221— REAR  END  MARKING  DE- 
VICE—PASSENGER, COMMUTER  AND 
FREIGHT  TRAINS 

Miscellaneous  Corrections 

In  FR  Doc.  77-1044  appearing  at  page 
2321  to  the  Federal  Register  of  Tuesdso^, 
January  11.  1977.  the  following  changes 
should  be  made : 

1.  On  page  2325  paragraph  (c)  of 
§  221.5  is  corrected  to  the  first  Une  and 
to  the  fourth  Ime  by  deleting  from  both 
lines  the  word  "self  propelled"  and  insert- 
ing to  its  place  to  both  Itoes  the  word 
"self-propelled". 

2.  On  page  2326  paragraph  (a)  of 
§  221.13  is  corrected  to  the  fourth  line 
by  deleting  the  word  "located"  and  to- 
sertlng  to  its  place  the  word  "located". 


CHAPTER  V— NATIONAL  HIGHWAY  TRAF- 
HC  SAFETY  ADMINISTRATION.  DE- 
PARTMENT OF  TRANSPORTATION 

PART  501— ORGANIZATION  AND 
DELEGATION   OF   POWERS   AND   DUTIES 

Amended  Delegations  of  Authority 

This  notice  amends  the  delegation  of 
authority  to  administer  the  odometer 
requirements  of  Title  IV  of  the  Mo- 
tor Vehicle  Information  and  Cost  Sav- 
ings Act  (Pub.  L.  92-513,  as  amended 
Pub.  L.  94-364.   15  U.S.C.  1981-1999). 

The  auttiority  to  administer  Title  IV, 
delegated  to  the  Associate  Admtoistrator 
for  Motor  Vehicle  Programs  at  49  CFR 
501.8(c),  is  hereby  deleted  from  §501.8 
(c)  and  redelegated  to  the  Chief  Coun- 
sel as  paragraph  'ai  of  a  new  !  501.8(1) . 

In  consideration  of  the  foregotog. 
Part  501  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

§501.8      [Amended] 

1.  The  last  clause  of  S  501.8(c)  is 
amended  as  follows: 

•  •  •  •  • 

(c)  •  •  • :  and  Titles  I  and  n  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (86  Stat.  947,  as  amended 
90  Stat.  981;  15  U.S.C.  1901). 

•  •  •  •  • 

2.  Section  501.8<i>  is  added  els  fel- 
lows : 

»  •  •  »  • 

(1)  Chief  Counsel.  The  Chief  Counsel 
is  delegated  authority  to: 

(1)  Exercise  the  powers  of  the  Ad- 
ministrator under  Title  IV  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (86  Stat.  947,  as  amended  90  Stat. 
981;  15U.S.C.  1901). 

This  notice  emends  a  rule  of  agency 
practice  and  therefore  requires  no  notice 
of  proposed  rulemaking  and  opportunity 
for  comment  thereon. 

(Pub.  L.  92-013,  86  Stat.  947,  aa  amended 
Pub.  L.  94-364.  90  BUt  981.  15  VA.C.  1901- 
1999:  delegation  at  49  CFR  1.50(f) .) 

Effective  date:  January  14, 1977. 

Issued  on:  January  14, 1977. 

John  W.  Show. 
Administrator. 

[PR  Doc.77-1870  PUed  1-19-77:8:46  am] 
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[Docket  No.  7*-S;  Notice  4] 

PART  571 — FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 


Pneumatic  Tires  for  Passenger  Cars 

This  amendment  adds  certain  tire  size 
designations  to  49  CFE  571.109  (Federal 
Motor  Vehicle  Safety  Standard  No.  109) . 

Guidelines  were  published  in  the  Fed- 
eral RrcBTEH  on  October  5,  1968  (33  PR 
14964),  and  amended  August  31.  1974 
(39  PR  28980) ,  specifying  procedures  by 

Table  I-G. —  Tire  load  ratings, 


RULES  AND  REGULATIONS 


which  routine  additions  could  be  mftde 
effective  30  days  from  pubUcation  in  the 
Federal  Rbcisteh,  if  no  objections  lu-e 
received.  If  objections  are  received,  rule- 
making procedures  for  the  issuance  of 
motor  vehicle  safety  standards  (49  CPR 
Part  553)  are  followed. 

Accordingly,  Appendix  A  of  49  CPR 
§  571.109  is  amended,  subject  to  the  30- 
day  provision  indicated  above,  as  speci- 
fied below. 


Effective  date:  February  22.  1677,  If 
objections  are  not  received. 

The  following  changes  are  made  to 
Appendix  A  of  5  571.109,  Standani  No. 
109,  New  Pneumatic  Tires. 

§  571.109      [Appendix  Amended]. 

1.  Amendment  requested  by  the  Rub- 
ber Manufacturers  Association: 

In  Table  I-G,  the  following  new  tire 
size  designation  and  corresponding 
values  are  added. 


test  rims,  minimum  size  factors,  and  section  widths  for  "70  Series"  radial  ply  tires. 


Tire  sixe  ■  designation 


16 


M>T)TniiTn  tire  loads  {pounds)  at  various  cold  Inflation  pressures  (pounds  pv  square  inch) 

32 


IS 


20 


22 


24 


26 


28 


30 


34 


36 


38 


40 


Test  rim 
width 
(inches) 


Minimum 

size  bctor 

(inches) 


BR70-1S 780 


Section 
width' 
(incbes) 


840    690 


530 


980   1,030   1.070   1,110   1,150   1.190   1.230   1,270   1.300 


31.92 


7.10 


«  The  letters  "HR"  "SR''  or  "VR"  may  be  included  in  any  spacified  tire  siie  designation  adjacent  to  or  in  olace  of  the  dash 
»  Aaual  section  width  and  overaU  width  shaU  not  eiceed  the  specfied  section  width  by  more  than  7  pet 

2.  Amendment  requested  by  the  European  Tyre  and  Rim  Technical  Organisation: 
In  Table  I-Y  the  following  new  tire  size  designation  and  corresponding  values  are  added. 
Table  I-Y— Tire  load  ratings,  test  rims,  minimum  size  factors,  and  section  widths  for  all  mUlimetric  "66"  aeries  radial  ply  tiret 


Tin  slu  ■  designation 


10 


Maiimum  tire  loads  (^unds)  at  various  cold  inflation  pressures  (pounds  pe»  square  inch) 
18 


20 


22 


24 


26 


28 


30 


32 


34 


36 


38 


Test  rim 
width 


40      (millimeter) 


Minlmnm  Section 

size  fictar  width  > 

(Inches)     (inches) 


MM5B37.'S. 


86S 


906 


946 


990   1,035   1,080  1.125  1,170   1,210   1.250   1,290   1,330   1,370 


106 


BLOB 


7.48 


t  THSifiSUilJlim"."'.,"^'*'  °S^  ^.l°'=l''^?*'  ^  *°'  specified  tire  site  designation  adjacent  to  the  letter  "B." 
»  Actual  secaon  width  and  overaU  width  shall  not  eicaed  the  specified  section  width  by  more  than  7  pet. 


(Sees.  108.  119,  aoi  and  202,  Pub.  L.  8»-663. 
•0  Stat.  718  (15  U.S.C.  1392.  1407.  1421  and 
14aa):  delegations  of  aotborlty  at  49  CFR 
1.B0  and  49  C7R  601.8.)   1 

Issued  on  January  12,  1977. 

Robert  L.  Carter, 
Associate  Admijustrator, 
Motor  Vehicle  Programs. 
IFRDoc.77-1611  Piled  l-19-77;a:45  am] 


CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

SUSCHAFTER  A—OENERAL  RULES  AND 
REGULATIONS 

(Revised  Service  Order  No.  1182) 

PART  1033— CAR  SERVICE 

Substitution  of  Stock  Cars  for  Boxcars 

At  a  Session  of  the  Interstate  Com- 
nierce  Commission,  Railroad  Service 
Board,  held  in  Washington,  D.C.,  on  the 
14th  day  of  January,  1977. 

It  appearing.  That,  because  of  an  acute 
shortage  of  boxcars  for  shipments  of 
grain,  grain  screenings,  grain  products, 
soybeans  or  soybean  products,  during 
past  months,  certain  shippers  were 
granted  permission  to  Install  at  their 
own  expense,  plywood  Unlngs  to  stock 
cars  owned  by  the  Burlington  Northern 
Inc.  (BN) ;  that  such  cars  are  asslcmed 
by  the  BN  to  those  shippers  for  trans- 
porting shlisnents  of  the  aforementioned 
commodities;  that  continued  use  of  these 
cars  for  transporting  grain,  grain  screen- 
tags,  grain  products,  soybeans  or  soybean 
products  is  precluded  by  certain  tariff 
porovlslons  requiring  the  use  of  boxcars. 
thus    curtailing    shipments    of    grain. 


grain  screenings,  grain  products,  soy- 
beans or  soybean  products  and  creating 
great  economic  loss;  that  present  regula- 
tions and  practices  with  respect  to  the 
use  of  boxcars  are  inffective.  It  is  the 
opinion  of  the  Commission  that  con- 
tinued use  of  these  cars  wiU  promote  car 
service  in  the  interest  of  the  public  and 
the  commerce  of  the  people.  Accordingly, 
the  CcHnmission  finds  that  notice  and 
pubUc  procedure  are  impracticable  and 
contrary  to  the  public  interest,  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice.  i 

It  is  ordered,  That:  ' 

§  1033.1182      Substiiution   of  stock   cars 
for  boxcars. 

(a)  Substitution  of  cars.  Subject  to  the 
concurrence  of  the  shipper,  the  Burling- 
ton Northern  Inc.  (BN)  may  substitute 
speciaUy  conditioned  stock  cars  for  ship- 
ments of  grain,  grain  screenings,  grain 
products,  soybeans  or  soybean  products, 
whether  from  the  point  of  origin  or  from 
an  intermediate  in-transit  point,  regrand- 
less  of  tariff  provisions  requiring  the  use 
of  boxcars. 

(b)  Minimum  weights.  The  minimum 
weights  per  shipments  of  grain,  grain 
screenings,  grain  products,  soybeans  or 
soybean  products  transported  in  stock 
cars  substituted  for  boxcars  shall  be  liie 
minimum  weights  specified  in  the  tarijffs 
for  shipments  made  in  boxcars  regard- 
less of  the  number  of  stock  cars  required 
to  be  used  to  secure  the  minimum  weight. 

(c)  Bills  of  lading  covering  movements 
authorized  by  this  order  shall  contain  a 
notation  that  shipment  is  moving  under 


authority  of  Revised  Service  Order  No. 
1182. 

(d)  The  term  "stock  cars"  means  all 
cars  listed  in  the  Ofllcial  Railway  Equip- 
ment Register,  I.C.C.-R.EJI.  No.  401. 
issued  by  W.  J.  Trezise,  or  successive  is- 
sues thereof,  as  having  one  of  tlie  me- 
chanical designations  listed  under  the 
heading  Class  "S"— Stock  Car  Type,  and 
bearing  reporting  marks  assigned  to  the 
BN. 

(e)  The  term  "boxcars"  means  all  cars 
listed  in  the  Official  Railway  Equipment 
Register,  I.C.C.-RJIJl.  No.  401,  issued  by 
W.  J.  Trezise,  or  successive  issues  thereof, 
as  having  one  of  the  mechanical  designa- 
tions hsted  imder  the  heading  Class 
"X" — Box  Car  Tjrpe. 

'f)  Rules  and  regulations  suspended. 
The  operation  of  tariffs  or  other  rules 
and  regulations,  insofar  as  they  conflict 
with  the  provisions  of  this  order,  is 
hereby  suspended. 

(g)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate.  Interstate, 
and  foreign  commerce. 

(h)  Effective  date.  This  order  shall  be- 
come effective  at  11 :59  pjn.,  Jtuiuary  15. 
1977. 

(i)  Expiration  date.  The  provlsi(xis  of 
this  order  shall  expire  at  11:59  pjn..  July 
15.  1977,  unles  otherwise  modified, 
changed,  or  suspended  by  order  of  this 
Commission. 

(Sees.  1.  12.  16.  and  17(2),  24  Stat.  379,  383, 
384,  as  amended;  49  U.S.C.  1,  12.  15,  and 
17(2).  Interprets  or  applies  sees.  1(10-17) 
16(4)  and  17(2).  40  Stat.  101,  as  amended. 
54  Stat.  911;  49  U.8.C.  1(10-17),  16(4)  and 
17(2).) 

It  is  further  ordered.  That  a  aoipy  of  , 
this  order  and  directioai  shall  be  served 


I 


upon  the  Association  of  American  Rail- 
roads, Car  Service  Division,  as  agent  of 
all  railroads  subscribing  to  the  car  service 
and  car  hire  agreement  imder  the  terms 
of  that  agreement,  and  upon  the  Ameri- 
can Short  Line  Railroad  Association: 
and  that  notice  of  this  order  be  given  to 
the  general  public  by  depositing  a  copy 
in  the  Office  of  the  Secretary  of  the  Com- 
mission at  Washington,  D.C.,  and  by 
filing  it  with  the  Director,  Office  of  the 
Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  mwnber?  Joel  E.  Bums,  Lewis  R. 
Teeple  and  Thomas  J.  Byrne. 

Robert  L.  Oswald, 
Secretary. 

(FB  DOC.T7-1960  Filed  l-l&-77;8:46  ami 


Title  50— Wildlife  and  Fisheries 

CHAPTER  I — U.S.  FISH  AND  WILDLIFE 
SERVICE,  DEPARTMEffT  OF  THE  IN- 
TERIOR 

PART  33— SPORT  FISHING 

Savannah  National  Wildlife  Refuge,  Georgia 

The  following  special  regulations  are 
issued  and  are  effective  on  January  1. 
1977. 

§  33.5  Special  regulations:  sport  fish- 
ing; for  individual  i*ildlife  refuge 
areas. 

Georgia 

savannah  national  wildlife  refuge 

Sport  fishing  on  the  Savannah  Na- 
tional WUdlife  Refuge  is  permitted  only 
on  impounded  waters,  tidal  creeks, 
ditches  and  canals  in  an  area  comprising 
13,000  acres  and  delineated  on  a  me^i 
available  at  the  refuge  headquarters  and 
from  the  office  of  the  Regional  Director. 
U.S.  Pish  and  Wildlife  Service.  17  Execu- 
tive Park  Drive,  N.E..  Atlanta,  Georgia 
30329.  Sport  fishing  shall  be  in  accord- 
ance with  all  applicable  State  regulations 
subject  to  the  following  special  condi- 
tions: 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  15,  1977 
through  October  25,  1977. 

(2)  Fishing  is  permitted  during  day- 
light hours  only. 

(3 )  Outboard  motors  prohibited  in  im- 
pounded waters. 

(4)  Tidal  creeks  may  be  fished  from 
boat  only  from  February  1  through 
October  25. 

(5)  Rod  and  reel,  pole  and  line,  artifi- 
cial and  live  baits  permitted. 

(6)  All  areas  posted  with  "closed  area 
signs"  are  closed  to  all  activities  includ- 
ing fishing. 

The  provisions  of  these  special  regula- 
tions supplement  the  regulations  which 
govern  fishing  on  wildlife  refuge  areas 
generally  which  are  set  forth  in  Title 
60.  Code  of  Federal  Regulations,  Part  33. 
and  are  effective  through  December  31, 
1977. 

Kenneth  E.  Black, 

Regional  Director. 
Fish  and  Wildlife  Service. 

JA^fUART  11,  1977. 

|FR  Doe.77-1923  Filed  1-1»-77;B:4S  un] 


RULES  AND  REGULATIONS 

PART  28«-«JBUC  ACCESS,  USE.  AND 
RECREATION 

Wheeler  National  Wildlife  Refuge, 
Alabama 

The   following   special    regulation    is 
issued  and  is  effective  on  April  1,  1977. 

§  28.28  Special  rejfulalions,  public  ac- 
cess, use,  and  recreation:  for  individ- 
ual wildlife  refuge  areas. 

Alabama 

wheeler   NATIONAL   WILDLIFE    REFUGE 

With  the  exception  of  the  display  pool 
adjoining  the  observation  building,  the 
area  immediately  north  of  its  dike,  and 
along  the  headquarters  shoreline,  which 
are  closed  to  all  fishing  throughout  the 
year,  the  area  Is  open  to  transportation 
of  unstrung  bows  and  arrows  when  used 
for  ftehing  in  conformance  with  Alabama 
State  fishing  regulations.  This  regulation 
effective  April  1.  1977  through  June  30. 
1977. 

Kenneth  E.  Black, 

Regional  Director, 
Fish  and  Wildlife  Service. 

January  11,  1977. 

[PR  Doc  77-1922  Filed  1-19-77:8:46  am] 


CHAPTER  II — NATIONAL  MARINE  FISH- 
ERIES SERVICE.  NATIONAL  OCEANIC 
AND  ATMOSPHERIC  APMINISTRATION. 
DEPARTMENT  OF  COMMERCE 

PART  216 — REGULATIONS  GOVERNING 
THE  TAKING  AND  IMPORTING  OF 
MARINE  MAMMALS 

Approval  and  Review  of  State  Laws  and 
Regulations;  Correction 

On  August  31.  1976,  in  FR  Doc.  76- 
25514  appearing  at  page  36659.  the  Di- 
rector, National  Marine  Fisheries  Serv- 
ice, published  final  regulations  regarding 
the  approval  and  review  of  State  laws 
and  regulations  governing  the  taking 
and  importing  of  marine  mammals. 

The  following  amendment  is  made:  On 
page  36661.  in  §  216.107.  the  word  "rate" 
is  deleted  from  the  second  line. 

Dated:  January  14, 1977. 

Jack  W.  Gehringer. 
Deputy  Director. 
National  Marine  Fisheries  Service. 
|PB  Doc. 77-1826  Piled  1-19-77:8:46  am) 

TKIe  7 — Agriculture 

CHAPTER  VI— SOIL  CONSERVATION 
SERVICE,  DEPARTMENT  OF  AGRICUL- 
TURE 

PART  601— FUNCTIONS 

Functions  Assigned 

On  December  17,  1973,  there  was  pub- 
lished in  the  Federal  Register  (38  FR 
34642)  a  notice  of  organization  and  func- 
tions of  the  Soil  Conservation  Service. 
United  States  Department  of  Agricul- 
ture. This  was  published  in  Chapter  VI 
of  Title  7  of  the  Code  of  Federal  Regu- 
lations. It  is  necessary  to  add  the  func- 
tion assigned  to  the  Soil  Conservation 
Service  for  coordination  of  the  United 
States  Department  of  Agriculture  input 
to  the  Coastal  Zone  Management  Pro- 
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gram  administered  by  the  Office  of 
Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administra- 
tion, Department  of  Commerce. 

The  Administrator  of  the  Soil  Conser- 
vation Service  was  designated  on  March 
31,  1975,  by  letter  from  the  Secretary  of 
Agriculture  to  the  Acting  Secretary  of 
Commerce,  as  the  USDA  representative 
to  coordinate  reviews  of  State  coastal 
zone  management  plans  and  associated 
environmental  impact  statements  within 
USDA  and  with  the  Office  of  Coastal 
Zone  Management.  This  publication  adds 
that  assignment  to  the  list  of  functions 
assigned. 

7  CFR  601.1  is  amended  by  adding  a 
new  !  601.1(h).  reading  as  follows: 

§601.1      Functions  assigned. 

•  •  •  •  • 

(h)  Coordination  of  Departmental  in- 
put and  assistance  to  the  Office  of 
Coastal  Zone  Management,  Department 
of  Commerce,  and  to  qualifying  states 
and  locsdlties  in  the  development,  review, 
and  implementation  of  coastal  manage- 
ment programs  prepared  under  the 
Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  1451  et  seq.). 

Effective  date:  January  21,  1977. 

R.  M.  Davis. 
Administrator. 

(FR  Doc.77-1820  Filed  l-lB-77;8:46  am] 


CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS:  FRUITS.  VEG- 
ETABLES. NUTS).  DEPARTMENT  OF 
AGRICULTURE 

[Navel  Orange  Reg.  391,  Amdt.  11 

PART  907— NAVEL  ORANGES  GROWN  IN 
ARIZONA  AND  DESIGNATED  PART  OF 
CALIFORNIA 

Minimum  Size  Requirement 

This  amendment  extends  the  mini- 
mum size  requirement  of  2.32  inches  in 
diameter  currently  in  effect  for  navel  or- 
anges grown  in  District  2  of  the  produc- 
tion area,  effective  January  21,  through 
July  15,  1977.  This  size  requirement  is 
designed  to"  promote  orderly  marketing 
in  the  interest  of  producers  and  con- 
sumers. 

On  December  30. 1976.  notice  was  pub- 
lished in  the  Federal  Register  (41  FR 
56821)  regarding  a  proposed  amendment 
to  be  made  effective  pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  907.  as  amended  (7  CFR  Part 
907  >,  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and  desig- 
nated part  of  California.  This  notice  al- 
lowed interested  persons  14  days  during 
which  they  could  submit  written  data, 
views,  or  arguments  pertaining  to  this 
proposed  amendment.  None  were  sub- 
mitted. The  amendment  was  proposed  by 
the  Navel  Orange  Administrative  Com- 
mittee established  pursuant  to  the  said 
marketing  agreement  and  order.  Tills 
program  is  effective  under  the  Agricul- 
tural Marketing  Agreement  Act  of  1937. 
as  amended  (7  U.8.C.  601-874). 


FEDERAL  REOISTEI,  VOL  42,  NO.   14— FlIDAY.  JANUiWY  21,   1977 


FEDEIAl  tEOISTEC  VOL  43,  NO.   14— FRIDAY,  JANUARY  21,   1977 


v 


3846 


RULES  AND  REGULATIONS 


t 

i-.  > 


V 


it 

i 


lUs  actkm  reflects  the  Department's 
appraisal  of  the  need  for  regulation 
baaed  on  the  current  and  prospective 
crop  and  market  conditions.  Shipment  of 
navel  oranges  from  District  2  of  the  pro- 
duction area  is  now  In  progress,  and  such 
navel  (uanges  in  fresh  domestic  ship- 
ments are  required  to  be  at  least  2.32 
inches  in  diameter  through  January  20, 
1977.  This  amendment  extends  the  effec- 
tive period  of  this  minimum  size  require- 
ment through  July  15,  1977.  The  volume 
and  size  composition  of  the  navel  orange 
crop  grown  in  District  2  is  such  that 
ample  supplies  of  the  more  desirable 
sizes  of  fruit  are  available  to  satisfy  the 
demand  in  regulated  channels.  The 
amendment  is  designed  to  permit  ship- 
ment of  ample  supplies  of  navel  oranges 
of  acceptable  sizes  In  the  interest  of  both 
growers  and  consumers,  and  is  necessary 
to  maintain  orderly  marketing  condi- 
tions, provide  consumer  satisfaction,  and 
prevent  shipment  of  fruit  of  less  desir- 
able sizes.  Navel  oranges  >whlch  do  not 
meet  the  minimum  size  requirement  may 
be  shipped  to  fresh  export  markets 
where  smaller  fruit  is  in  demand,  left  on 
the  trees  to  attain  further  growth,  or 
utilized  in  processing.  The  amendment  is 
consistent  with  the  objectives  of  the  act 
of  promoting  orderly  marketing  and  pro- 
tecting the  interest  of  consumers. 

After  consideration  of  all  relevant 
matter  presented,  including  the  proposal 
set  forth  in  the  aforesaid  notice,  the  rec- 
ommendation and  information  submit- 
ted by  the  ccxnmlttee,  and  other  avail- 
able information,  it  is  hereby  found  and 
determined  that  the  amendment,  as 
hereinafter  set  forth,  is  in  accordance 
with  the  provisions  of  the  said  amended 
marketing  agreement  and  wder  and  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

It  is  hereby  fvulher  found  that  good 
cause  exists  for  not  postponing  the  efifec- 
tive  date  of  this  amendment  until  30 
days  after  publication  in  the  Pedehal 
Register  (5  U.S.C.  553)  in  that  (1)  no- 
tice of  this  proposed  amendment  was 
published  in  the  Pedebal  Register  and 
no  objections  were  received:  (2>  the  reg- 
ulatory provisions  In  the  amendment  are 
the  same  as  those  now  in  effect  through 
January  20.  1977,  (3)  compliance  with 
these  regulatory  provisions  will  not  re- 
quire any  special  preparation  on  the  part 
of  navel  orange  handlers  which  cannot 
be  completed  by  January  21.  1977:  and 
«4>  shipment  of  navel  oranges  from  Dis- 
trict 2  is  now  in  progress,  and  insofar  as 
practicable,  the  regulatory  provisions 
should  apply  to  all  shipments  of  such 
oranges  in  order  to  effectuate  the  de- 
clared policy  of  the  act. 

Order.  TTie  provisions  of  5  907.691  Na- 
vel Orange  Regulation  391  (41  PR  54197) 
are  amended  to  read  as  follows : 

i  907.691     Navel  Orange  Regulation  391. 

Order,  (a)  During  the  period  Janu- 
ary 21,  1977,  through  July  15,  1977  no 
hmdler  shall  handle  any  navel  oranges 
crown  in  District  2  which  are  of  a  size 
BmaUer  than  2.32  inches  hi  diameter 
which  ahaU  be  the  largest  measurement 


at  a  rig^t  angle  to  a  straight  line  run- 
ning from  the  stem  to  the  blossom  end  of 
the  fruit:  Provided.  That  not  to  exceed 
6  percent,  by  count,  of  the  navel  oranges 
contained  in  any  type  of  container  may 
measiire  smaller  than  2.32  inches  in 
diameter. 

(b)  The  terms  "handler"  and  "handle" 
as  used  herein  shall  have  the  same  mean- 
ing as  is  given  to  the  respective  terms  In 
said  marketing  agreement  and  order. 

(Sees.  1-19.  46  Stat.  31,  as  amended;  (7  U.S.C. 
601-674).) 

Dated,  January  17,  1977,  to  become  ef- 
fective January  21, 1977. 

Chahles  R.  Braoer, 
Deputy  Director.  Fruit  and  Veg- 
etable Division,   Agricultural 
Marketing  Service. 

[PR  Doc.77-1965  PUed  1-10-77:8:45  am] 


[Navel  Orange  Reg.  397]  | 

PART  907— NAVEL  ORANGFS  GROWN  IN 
ARIZONA  AND  DESIGNATED  PART 
CALIFORNIA 
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Limitation  of  Handling 

This  regulation  fixes  the  quantity  Of 
California-Arizona  Navel  oranges  that 
may  be  shipped  to  fresh  market  during 
the  weekly  regulation  period  January  21- 
27,  1977.  It  is  Issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  and  Marketing 
Order  No.  907.  The  quantity  of  Navel 
oranges  so  fixed  was  arrived  at  after 
consideration  of  the  total  available  sup- 
ply of  Navel  oranges,  the  quantity  cur- 
rently available  for  market,  the  freaih 
market  demand  for  Navel  oranges.  Navel 
orange  prices,  and  the  relationship  of 
season  average  returns  to  the  parltQr 
price  for  Navel  oranges. 

§  907.697     Navel  orange  regulation  397. 

(a)  Findings.  (1)  Pursuant  to  the  mar- 
keting agreement,  as  amended,  and  Or- 
der No.  907,  as  amended  (7  CFR  Part 
907),  regulaUng  the  handling  of  Navel 
oranges  grown  in  Arizona  and  designated 
part  of  California,  effective  under  the 
applicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  upon 
the  basis  of  the  recommendations  and 
information  submitted  by  the  Navel  Or- 
ange Administrative  Committee,  estab- 
lished under  the  said  amended  market- 
ing agreement  and  order,  and  upon  other 
available  information,  it  is  hereby  found 
that  the  limitation  of  handling  of  such 
Navel  oranges  as  hereinafter  provided, 
will  tend  to  effectuate  the  declared  policy 
of  the  act. 

(2)  The  need  for  this  regulation  to 
limit  the  respective  quantities  of  Navel 
oranges  that  may  be  marketed  from  Dis- 
trict 1,  District  2,  and  District  3  during 
the  ensuing  week  stems  from  the  produc- 
tion and  marketing  situation  confront- 
ing the  Navel  orange  industry. 

(1)  The  committee  has  submitted  Its 
Tecommenda,tion  with  respect  to  the 
quantities  of  Navel  oranges  that  should 
l>e  marketed  during  the  next  succeedlns 

!  I 


week.  Such  recommendation,  designed  to 
provide  equity  of  marketing  OKXxtunlty 
to  handlers  in  all  districts,  resulted  from 
consideration  of  the  factorB  enumerated 
in  the  order.  The  ocHzunittee  further  re- 
ports that  the  fresh  maiiiet  demand  for 
Navel  oranges  improved  during  the  past 
week.  Prices  f.o.b.  averaged  $3.46  a  car- 
ton on  a  reported  sales  volume  of  623 
carlots  last  week,  compared  with  $3.63 
per  carton  on  sales  of  685  carlots  a  week 
earlier.  Track  and  ndUng  suivUes  at  340 
cars  were  up  11  cars  from  last  week. 

(ii)  Having  consld«-ed  the  recommen- 
dation and  information  submitted  by  the 
committee,  and  other  available  informa- 
tion, the  Secretary  finds  that  the  respec- 
tive quantitlets  of  Navel  oranges  which 
may  be  handled  should  be  fixed  as  here- 
inafter set  forth. 

(3)  It  is  hereby  further  found  that  it  is 
Impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  en- 
gage in  public  rulemaking  procedure,  and 
postpone  the  effective  date  of  this  regu- 
lation xmtil  30  days-  after  publication 
hereof  in  the  Federal  Rkgistsr  (5  U.S.C. 
553)  because  the  time  intervening-  be- 
tween the  date  when  information  upon 
which  this  regulation  is  based  because 
available  and  the  time  this  regulation 
must  become  effective  in  order  to  effec- 
tuate the  declared  policy  of  the  act  is  in- 
sufficient, and  a  reasonable  time  is  per- 
mitted, under  the  circumstances,  for 
preparation  for  such  effective  time;  and 
good  cause  exists  for  making  the  provi- 
sions hereof  effective  as  hereinafter  se^ 
forth.  The  committee  held  an  open  meet- 
ing during  the  current  week,  after  giv- 
ing due  notice  thereof,  to  c<Hisider  sup- 
l^  and  market  conditions  for  Navel 
oranges  and  the  need  for  regukition ;  in- 
terested persons  were  afforded  an  oppor- 
tunity to  submit  information  and  views 
at  this  meeting ;  the  recommendation  and 
supporting  information  for  regulation, 
including  its  effective  time,  are  identical 
with  the  aforesaid  recommendation  of 
the  committee,  and  information  concern- 
ing such  provisions  and  effective  time  has 
been  disseminated  among  handlers  of 
such  Navel  oranges:  It  Is  necessary,  in 
order  to  effectuate  the  declared  policy  of 
the  act,  to  make  this  regulation  effec- 
tive durtnsr  the  period  herein  scecifled; 
and  compliance  with  this  regulation  win 
not  require  any  special  preparation  on 
the  part  of  persons  subject  hereto  which 
cannot  be  completed  on  or  before  th<»  f*^- 
fectlve  date  hereof.  Such  committee 
meeting  th^s  held  on  January  18,  1977. 

(b)  Order.  (1)  The  respective  quanti- 
ties of  Navel  oranges  erown  in  Arizona 
and  designated  part  of  California  which 
may  be  handled  during  the  period  Janu- 
ary 21,  1977,  through  January  27,  1977, 
are  hereby  fixed  as  follows: 

(1)  District  1:  1.121.000  cartons; 
(11)  District  2:  229.000  cartons; 

(ill)  DlBtrlct  3:  Unlimited  movement. 

(2)  As  used  in  this  sectiwa,  "handled,"  •> 
"District  1,"  "District  2,"  "District  3." 
and  "aarton"  have  the  same  meaning  as 
when  used  in  said  amended  marketing 
agreement  and  order. 
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(Sees.  1-19,  48  SUt.  31,  as  amended;  7  U.6.C. 
601-674) 

Dated:  January  19, 1977. 

Charles  R.  Brader, 
Deputy    Director,    Fruit     and 
Vegetable   Division.   Agricul- 
tural Marketing  Service. 

(PR  Doc. 77-2237  Filed  l-19-77;ll:.'i8  am] 


PART  981 — HANDLING  OF  ALMONDS 
GROWN  IN  CALIFORNIA 

Revision  of  Salable  and  Reserve 
Percentages  for  1976-77  Crop  Year 

This  action  revises  the  salable  and  re- 
serve percentages  for  the  1976-77  crop 
year  to  100  percent  and  0  percent,  re- 
spectively. Currently,  salable,  reserve  and 
export  percentages  of  96.8  percent,  3.2 
percent  and  0  percent,  respectively,  for 
California  almonds  for  the  1976-77  crop 
year  are  in  effect  (41  FR  43710).  The 
1976-77  crop  year  began  July  1,  1976. 

The  action  was  unanimously  recom- 
mended by  the  Almond  Board  of  Cali- 
fornia pursuant  to  the  provisions  of  the 
marketing  agreement,  as  amended,  and 
Order  No.  981,  as  amended  (7  CFR  Part 
981;  41  FR  26852,  27827,  53650) ,  regulat- 
ing the  handling  of  almonds  grown  in 
California.  The  marketing  agreement 
and  order  program  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  smiended  (7  U.S.C.  601- 
674). 

In  arriving  at  its  recommendation  the 
Board  noted  that  there  is  no  immediate 
prospect  of  selling  reserve  almonds  in 
new-use  outlets.  Moreover,  shipments  of 
salable  almonds  during  the  first  five 
months  of  the  1976-77  season  were 
greater  than  handlers  expected,  and  it 
now  appears  that  trade  demand  for  the 
entire  year  will  exceed  the  projections 
made  at  the  Almond  Board  meeting 
July  29,  1976.  Thus,  the  quantity  of  al- 
monds now  held  in  reserve  is  needed  to 
fill  demand  in  normal  marketing  chan- 
nels. Currently,  the  reserve  percentage 
is  3.2  percent  (8.3  million  pounds)  of 
the  estimated  marketable  production  of 
264  million  pounds  as  estimated  by  the 
Board  at  its  July  29,  1976,  meeting.  The 
reserve  is  available  to  develop  new  out- 
lets noncompetitive  with  existing  nor- 
mal domestic  and  export  outlets.  How- 
ever, due  to  the  changing  market  con- 
ditions, the  Board  has  not  specified  any 
outlets. 

In  recommending  a  salable  percent- 
age of  100  percent,  the  Board,  pursuant 
to  §§981.47  and  981.49,  revised  its  July 
estimates  on  which  the  percentages  cur- 
rently in  effect  were  based.  The  Board's 
estimate  of  total  production  remains  at 
280  million  pounds,  but  the  Board 
lowered  its  estimate  of  California  1976 
marketable  production  to  260  million 
pounds  because  poor  harvest  conditions 
caused  a  higher  than  anticipated  rate 
of  inedible  material.  Trade  demand  for 
the  1976-77  crop  year  is  now  estimated 
at  230  million  pounds — 95  million  pounds 
for  domestic  needs  and  135  million 
pounds  for  export  needs.  Previously,  the 


Board  estimated  1976-77  trade  demand 
at  215  million  pounds — 95  million  in  do- 
mestic markets  and  120  million  pounds 
in  export.  A  carryover  adjustment  of  30 
million  pounds,  instead  of  40  7  million 
pounds,  is  the  result  of  an  estimate  of 
89  million  pounds  for  desirable  handler 
carryover  from  the  1976  crop  minus  the 
59  million  pounds  handlers  carried  over 
from  the  1975  crop.  This  carryover  ad- 
justment is  added  to  the  trade  demand 
estimate  to  equal  260  million  pounds. 
the  quantity  of  almonds  from  the  esti- 
mated marketable  production  available 
for  trade  demand  needs.  Since  the  sal- 
able percentage  is  computed  as  the  ratio 
of  the  total  marketable  production,  260 
million  pounds,  to  this  total,  also  260 
million  pounds,  the  salable  percentage 
equals  100  percent.  The  reserve  percent- 
age, therefore    equals  0  percent. 

After  consideration  of  the  Board's 
recommendation  and  supporting  infor- 
mation, and  other  available  informa- 
tion, it  is  found  that  to  establish  salable, 
reserve,  and  export  percentages  as  here- 
inafter set  forth  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

It  is  also  found  that,  it  is  imprac- 
ticable, unnecessary,  and  contrary  to  the 
public  interest  to  give  preliminary  no- 
tice and  engage  in  public  rulemaking 
procedure,  and  that  good  cause  exists 
for  not  postponing  the  effective  time  of 
this  action  imtil  30  days  after  publica- 
tion in  the  Feoeral  Register  (5  U.S.C. 
553)  in  that:  (1)  The  relevant  provisions 
of  said  amended  marketing  agreement 
and  this  part  require  that  salable,  re- 
serve and  export  percentages  designated 
for  a  particular  crop  year  shall  be  ap- 
plicable to  all  almonds  received  by  han- 
dlers for  their  own  accounts  during  such 
year:  (2)  the  current  crop  year  began 
on  July  1,  1976,  and  the  percentages 
established  herein  will  automatically 
apply  to  all  such  almonds  beginning 
with  such  date;  and  (3)  this  action  re- 
lieves a  restriction  on  handlers. 

Therefore,  the  salable  and  reserve 
percentages  for  almonds  received  by 
handlers  for  their  own  account  during 
the  1976-77  crop  year  are  established 
as  follows: 

§981.226  .Salable,  reserve,  and  export 
percentages  for  almonds  during  the 
crop  year,  beginning  July  1    1976. 

The  salable,  reserve,  and  export  per- 
centages during  the  crop  year  beginning 
July  1,  1976,  shall  be  100  percent.  0  per- 
cent and  0  percent,  respectively. 

Note.— It  Is  hereby  certified  that  the  eco- 
nomic and  inflationary  impacts  of  this  reg- 
ulation have  been  carefully  evaluated  In  ac- 
cordance with  OMB  Circular  A-107. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U  SC. 
601-674). 

Dated:  January  14.  1977. 

Charles  R.  Brader, 
Actinp  Director.  Fruit  and  Veoe- 
table    Division.    Agricultural 
Marketing  Service. 
[FR  Doc.77-1844  Piled  l-19-77;8;45  am] 


CHAPTER  XVII — RURAL  ELECmiFICA- 
TION  ADMINISTRATION.  DEPARTMENT 
OF  AGRICULTURE 

PART  1701— PUBLIC  INFORMATION 

Appendix  A — REA  Bullettns:  Title  Insurance 

Appendix  A  to  Part  1701,  Tilte  7.  is 
hereby  amended  to  include  a  new  sup- 
plement dated  January  14,  1977.  to  REA 
BuUetm  380-1.  Right-of-"Way  and  "Htle 
Procedures,  Telephone. 

The  purpose  of  this  supplement  is  to 
further  reduce  the  number  of  instances 
in  which  REA  requires  borrowers  to 
secure  title  insurance  for  investments  in 
real  estate  and  improvements  therecm 
which  legally  are  considered  part  of  the 
realty.  Effective  with  the'  date  of  this 
supplement.  REA  will  require  tiUe  in- 
surance only  in  cases  in  which  the  bor- 
rowers  investment  in  realty  is  $250,000 
or  more.  The  revised  regulation  replaces 
that  of  April  12,  1966.  which  requires 
title  insurance  in  cases  in  which  the  real 
estate  investment  is  $100,000  or  more. 

Since  this  chan?e  will  result  in  fewer 
instances  in  which  title  insurance  will 
be  required  to  be  obtained  by  REA  bor- 
rowers, and  thereby  benefits  borrowers 
without  the  imposition  of  any  additional 
burdens,  it  is  not  considered  necessary 
to  invite  public  comment  prior  to  its 
adootion.  However,  any  comment  on  the 
revised  reiuirement  may  be  submitted 
to  the  Director,  Telephone  Operations 
and  Standsirds  Division,  Room  1355, 
South  Building.  Rural  Electrification 
Administratis.  UB.  Department  of 
Agriculture,  Washington,  D.C.  20250,  for 
appropriate  consideration  in  any  fur- 
ther revisions.  Cooies  of  the  new  sup- 
l^ement  -are  available  from  the  ofiBce 
named  above. 

Dated:  January  14,  1977. 

David  A.  Hamil, 
i4dmtrtisfrafor. 

[FR  Doc  77-1847  Piled  1-19-77.8  45  am) 

Title  20 — Employees'  Benefits 

CHAPTER  VI — EMPLOYMENT  STANDARDS 
ADMINISTRATION,  DEPARTMENT  OF 
LABOR 

SUBCHAPTER  A — LONGSHOREil«EN'S  AND  HAR- 
BOR WORKERS'  COMPCNSATION  ACT  AND 
RELATED  STATUTES 

PART  701— GENERAL-  ADMINISTERING 
AGENCY;  DEFINITIONS  AND  USE  OF 
TERMS 

PART  702— ADMINISTRATION  AND 
PROCEDURES 

Office  of  Wortters*  Compensation  Programs; 
Longshoremen's  and  Hartwr  Worfcers' 
Compensation 

On  August  13.  1976.  the  Employment 
Standards  Administration  of  the  U.S. 
Department  of  Labor  published  a  notice 
of  proposed  amendments  to  certain  pro- 
visions of  20  CFR  701  and  702  in  the 
Federal  Register  «41  FR  34294).  The 
proposed  amendments  were  intended  to 
clarify  and  expand  certain  procedural 
rules  applicable  to  the  filing,  processing 
and  adjudication  of  claims  xmder  the 
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RULES  AND  REGULATIONS 


LongshoremNi's  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  901  et  seq.. 
•8  amended.  The  notice  also  established 
a  30-day  comment  period,  during  which 
time  interested  persons  were  invited  to 
nibmit  written  comments  on  the  pro- 
posal. 

The  Employment  Standards  Admin- 
istration has  received  comments  regard - 
kig  many  of  the  proposed  amendments. 
No  comments  were  received,  however, 
concerning  the  proposed  amendments  to 
iS  701.201  or  701.301(a)  (5)  which  would 
redesignate  the  OflBce  of  Workmen's 
Compensation  Programs  as  the  Office  of 
Worker's  Compensation  Programs,  or  to 
I  702.101  which  would  establish  two  new 
compensation  districts — District  No.  11 
and  District  No.  12 — and  change  the 
boundaries  of  Districts  No.  10  and  14. 
To  avoid  further  delay  in  effectuating 
these  procedural  amendments  while  con- 
sidering the  comments  submitted  con- 
cerning other  amendments,  the  Employ- 
ment Standards  Administration  adopts 
unchanged  the  amendments  to  §§701.- 
201,  701.301(a)(5)  and  702.101  as  set 
forth  in  the  proposal  published  in  the 
ncoERAL  Register  on  August  13,  1076  at 
41  FR  34294  and  34295  and  as  set  forth 
bdow.  Section  701.201  and  §  701.301(a) 
C6)  will  be  effective  January  21,  1977.  To 
Insure  the  orderly  transfer  of  responsi- 
bilities to  the  newly  designated  compen- 
sation districts  and  to  protect  the  rights 
of  persons  affected  by  changes  in  exlst- 
tDg  boundaries,  §  702.101  will  be  effective 
on  March  1,  1977. 

Section  701.201  is  amended  to  read  as 
follows : 

§  701.201      Establishment  of  the  Office  of 
Workers'  Compensation  Programs. 

The  Assistant  Secretary  of  Labor  for 
Employment   Standards,    by    authority 


vested  in  him  by  the  Secretary  of  Labor 
In  Secretary's  Order  16-75,  40  FR  55913, 
established  in  the  Employment  Stand- 
ards Administration  (ESA)  an  OflBce  of 
Workers'  Compensation  Programs 
rOWCP)  by  Employment  Standtirda 
Order  2-75,  40  FR  56743.  The  Assistant 
Secretary  has  further  designated  as  the 
head  thereof  a  Director  who,  under  the 
general  supervision  of  the  Assistant  Sec- 
retary, shall  administer  the  programs 
assigned  to  that  Office  by  the  Assistant 
Secretary. 

Section  701.301^3)  (5)  is  amended  to 
read  as  follows: 

§  701.301      Definitions  and  use  of  terms. 

(a)    •   *    • 

(5)  'Office  of  Workers*  Compensation 
Programs"  or  "OWCP"  o»^  "the  Office" 
means  the  Office  of  Workere'  Compen- 
sation Programs  in  the  Department  of 
Labor,  described  in  §  701.201  of  this  part. 
Whenever  the  term  "Office  of  Work- 
men's Compensation  Programs"  appears 
In  this  part  or  in  Part  702,  it  shall  have 
the  same  meaning  as  "Office  of  Work- 
er's Compensation  Programs." 

Section  702.101  is  amended  to  read  as 
follows : 

§  702.101      Establishment   of    compensa* 
tion  districts. 

Pursuant  to  section  39(b)  of  the  Long- 
shoremen's and  Harbor  Workers'  Com- 
pensation Act,  33  U.S.C.  939(b).  the  fol- 
lowing compensation  districts  have  been 
established: 

District    No.    1.    Comprises    the    States    of 

Massachusetts,     Maine.     New     Hampshire. 

Vermont,  Rhode  Island,  and  Connecticut; 

with  headquarters  at  Boston,  Mass. 
District  No.  2.  Comprises  the  States  of  New 

York  and  New  Jersey;   with  headqxiartert 

at  New  York,  NY. 


V! 


District  No.  3.  ComprlMB  the  States  of  P«m- 
sylvanla.  Delaware,  and  West  Virginia: 
with  headquarters  at  Philadelphia,  Pa. 

District  No.  4.  Comprises  the  State  of  Mary- 
laad  and  the  District  of  Columbia;  with 
headquarters  at  Baltimore,  Md. 

District  No.  5.  Comprises  the  State  of  Vir- 
ginia; with  headquarters  at  Norfolk.  Va. 

District  No.  0.  Comprises  the  States  of 
FlM-lda,  North  Carolina,  Kentucky,  Ten- 
nessee, South  Carolina.  Georgia*  Alabanuk, 
and  Mississippi;  with  headquarters  at 
Jacks&nviUe.  Fla. 

District  No.  7.  Comprises  the  States  of 
Louisiana  and  Arkansas;  with  head- 
quarters at  New  Orleans,  La. 

District  No.  8.  Comprises  the  States  of  Texas. 
Oklahoma,  and  New  Mexico;  wljth  bead- 
quarters  at  Houston,  Tex. 

District  No.  9.  Comprises  the  States  of  Ohio, 
Indiana,  and  Michigan;  with  headquar- 
ters at  Cleveland,  Ohio. 

District  No  10.  Comprises  the  States  of  nil- 
nols,  Minnesota,  and  Wisconsin;  with  bead- 
quarters  at  Chicago,  III. 

DUtrlot  No.  11.  Comprises  the  States  of  Mis- 
souri, Iowa,  Kansas  and  Nebraska;  with 
headquarters  at  Kansas  City,  Mo. 

District  No.  12.  Comprises  the  States  of  Colo- 
rado, Montana,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming;  with  head- 
quarters at  Denver,  Colo. 

District  No.  13.  Comprises  the  States  of  Cali- 
fornia, Arizona,  and  Nevada;  with  head- 
quarters at  San  Pranclsco,  Calif. 

District  No.  14.  Comprises  the  States  of 
Washington,  Idaho,  Oregon,  and  Alaska; 
with  headquarters  at  Seattle,  Wash. 

District  No.  15.  Comprises  the  State  of 
Hawaii;  with  headquarters  at  Honolulu, 
Hawaii. 

Signed  at  Washington,  D.C.  this  13th 
day  of  January  1977. 

John  C.  Read,   . 
Assistant  Secretary  for 
Employment  Standards. 

IFB  Doc.77-2131   Filed  1-19-77:8:46  am] 
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proposed  rules 


This  section  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuwtce  of  rules  end  regulations.  The  purpose  of 
these  notices  is  to  cive  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  final  rules. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Cofporation 

[7CFRPartl488] 

FINANCING  OF  SALES  OF  AGRICULTURAL 
COMMODITIES 

Financing  of  Export  Sales  of  Agricultural 
Commodities  From  Private  Stocks  Under 
CCC  Export  Credit  Sales  Program 
(GSM-5) 

The  Office  of  the  General  Sales  Man- 
ager (CXSSM)  is  proposing  to  revise  the 
regulations  entitled  Financing  of  Export 
Sales  of  AffrictUtural  Commodities  from 
Private  Stocks  under  CCC  Export  Credit 
Sales  Program  (GSM-4,  Revision  III) 
and  supplements  I,  n.  and  m,  thereto, 
covering  beef  breeding  cattle,  dairy 
breeding  cattle,  and  breeding  swine,  re- 
spectively. This  revision  includes  minor 
editorial  changes  and  the  following  .pro- 
posed major  changes: 

1.  The  filing  of  financing  applications 
and  the  issuance  of  financing  approvals 
are  eliminated, 

2.  The  Interest  rate  applicable  to  a  par- 
ticular sale  will  be  the  interest  rate  in 
effect  on  the  date  CCC  receives  the  sale 
registration  request. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments,  suggestions,  data, 
views,  or  arguments  to  the  Assistant  Sales 
Manager,  Commercial  Export  Programs, 
Office  of  the  General  Sales  Manager,  U.S. 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue.  S.W.,  Wash- 
ington, D.C.  20250.  Each  person  submit- 
ting a  comment  should  include  his  name 
and  address,  identify  the  notice  (GSM- 
5),  and  give  reasons  for  any  recom- 
mendations. In  order  to  be  sure  of  con- 
sideration before  final  action  is  taken  on 
this  proposal,  comments  must  be  received 
before  February  22,  1977.  Copies  of  all 
written  comments  received  will  be  avail- 
able for  examination  by  interested  per- 
sons in  roran  4526,  South  Agriculture 
Building,  14th  Street  and  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250. 

It  is  proposed  to  revise  Part  1488,  Title 
7,  Code  of  Federal  Regulations,  covering 
the  CCC  Export  Credit  Sales  Program 
(G6M-^)  publiiihed  in  the  Federal  Reg- 
ister on  April  11.  1975  (40  PR  16322- 
16333).  to  read  as  follows: 

Sulipart  A — FInancinc  of  Export  Sales  of  Agri- 
cultural Commodities  From  Private  Stools 
Under  CCC  Export  Credit  Sales  Program 
(6SM-5) 

OsmaAL 

Sec. 

14881      Oeneral  Statement. 

1488.2      IMlnltlon  of  terms. 


Financing  Export  S&ues 
Sec. 

1488.3  Oeneral. 

1488.4  Submission  of  requests  for  sale  reg- 

istrations. 

1488.5  Acceptance  of  sales  registrations. 

1488.6  Amendments    to   financing    agree- 

ment. 

1488.7  Expiration  of  period  (s)  for  delivery 

and/or  export. 

DOCCrUENTS   REQUnU3)   FOB   PlNANCING 

1488  8      Docupients  required  after  delivery. 

1488.9  Evidence  of  export. 

DOCDMENTS    REQXnXXD    ATTEB    FINANCING 

1488.10  Evidence  of  entry  Into  country  of 

destination. 

DELIVEEY   BBgUIBKMENTS 

1488.11  Liquidated  damages. 

Bank  Obligations  and  Repayment 

1488.12  Coverage  of  bank  obligations. 

1488.13  CCC  drafts. 

1488.14  Interest  charges. 

1488.15  Advance  payment. 
148816  Liability  for  payment. 

Miscellaneous  Psovisions 

1488.17  Assignment. 

1488.18  Covenant  against  contingent  fees. 

1488.19  Shipments  of  commodities  on  ves- 

sels calling  at  Cuban  and  North 
Vietnamese  ports. 

1488.20  Officials  not  to  benefit. 

1488.21  Exporter's  reocHxls  and  accounts. 

1488.22  Commimlcatlons. 

Sttpplzmemt  I — ^Beet  Breeding  Cattle 

StrpPLEMXNT  n — DaIRT    BREEDING    CATTLE 

Supplement  m — Breeding  Swine 

Authority:  Sec.  5(f).  62  Stat.  1072  (15 
U.S.C.  714c).  and  sec.  4.  80  Stat.  1538  (7 
U.S.C.  1707a) . 

Subpart  A — Financing  of  Export  Sales  of 
AgricuHural  Commodities  From  Private 
Stocks  Under  CCC  Export  Credit  Sales 
Program  (GSM-5) 


General 
§  1488.1      General  statement. 

(a)  Except  as  otherwise  provided  in 
this  paragraph  (a) .  the  regulations  and 
the  supplements  thereto  contained  in 
this  Subpart  A  supersede  the  regulations 
and  supplements  revised  April  1975,  and 
set  forth  the  terms  and  conditions  gov- 
erning the  CCC  ExDort  C?redit  Sales  Pro- 
gram ( GSM-5 > .  The  maximum  financ- 
ing period  shall  be  three  years.  The  reg- 
ulations and  supplements  as  revised  in 
April  1971  and  April  1975,  shall  remain 
in  effect  for  all  transactions  under 
financing  approvals  issued  thereunder. 

(b)  Subject  to  the  terms  and  condi- 
tions set  forth  in  this  Subpart  A.  CCC 
will  purchase  for  cash,  after  delivery. 


the  exporter^  account  receivable  arising 
from  the  expert  sale. 

(c)  The  provisions  of  Public  Law  83- 
664  are  not  applicable  to  shipments  under 
this  program. 

(d)  The  regulations  contained  in  this 
Subpart  A  may  be  supplemented  by  ad- 
ditional terms  and  conditions  applicable 
to  specified  agricultural  commodities 
and,  to  the  extent  that  they  may  be  in 
conflict  or  inconsistent  with  any  other 
provisions  of  this  Subpart  A.  such  addi- 
tional terms  and  conditions  shall  prevail. 

§1488.2      Definition  of  terms. 

As  used  in  this  Subpart  A  and  in  the 
forms  and  documents  related  thereto,  the 
following  terms  shall  have  the  meanings 
assigned  tx>  them  in  this  section: 

<a)  "Account  receivaWe"  means  tlie 
contractual  obligation  of  the  foreign  im- 
porter to  the  exporter  tor  the  pcwl  value 
of  the  commodity  delivered  for  which  the 
exporter  is  extending  credit  to  the  im- 
porter. TTie  account  receivable  shall  be 
evidenced  by  documents,  in  form  and 
substance  satisfactory  to  CCC,  establish- 
ing the  contractual  obUgati<»i  between 
the  U.S.  exporter  and  the  foreign  im- 
porter. The  account  receivable  shall  pro- 
vide for  ( 1)  pciymeit  o(f  principal  and  in- 
terest in  VS.  dollars  in  the  United  States, 
(2)  intereet  in  accordance  with  §  1488.14 
and  (3)  acceleration  of  payment  liiCTe- 
under  in  accordance  with  these  regula- 
tions. 

(b)  "Agency  or  branch  bank"  means 
an  agency  or  branch  of  a  foreign  bank, 
supervised  by  New  York  State  banking 
authorities  or  the  banking  authorities  of 
any  other  State  providing  similar  super- 
vision, and  approved  by  the  Otmtroller, 
CCC 

(c)  "Assistant  Sales  Manager"  means 
the  AsslsUmt  Seles  Manager,  Commercial 
Export  Prognams,  OfBce  of  the  General 
Seles  Manager. 

(d)  "Bank  obligation"  means  an  obliga- 
tion, acceptaWe  to  COC.  of  a  US.  bank,  a 
foreign  bank,  an  agency  or  branch  bank, 
to  pay  to  COC  in  U.S.  dollars  the  amount 
of  the  account  receivable,  plus  interest  In 
accordance  with  5  1488.14.  The  bank  ob- 
ligation shall  be  in  the  form  of  an  irre- 
vocable letter  of  credit  Issued  by  a  U.S. 
bank  or  a  branch  bank,  or  confirmed  or 
advised  by  a  U.S.  bank  or  an  agency  or 
branch  bank  In  accordance  with 
§  1488.12.  The  bank  obligation  shall  pro- 
vide for  p)aymenit  under  the  terms  and 
conditions  of  the  financing  agreement 
and  shall  be  payable  not  later  than  the 
date  of  expiration  of  the  financing  period 
or  of  the  bank  oUigation,  whichever  oc- 
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curs  first,  tf  payment  is  not  received  from 
otlier  sources. 

(e)  "CCC"  means  the  Commodity 
Credit  Corporation,  U.S.  Department  of 
Agriculture. 

(f )  "Carrying  charges"  means  storage, 
insurance,  and  interest  charges  Involved 
in  the  cost  of  storing  the  commodity  be- 
fore delivery  as  provided  for  in  the  sales 
contract,  and  other  incldential  costs  as 
may  be  approved  by  the  Assistant  Sales 
Manager. 

(g)  "Commercial  risk"  means  risk  of 
loss  due  bo  any  cause  other  than  a  ixiliti- 
cal  risk. 

(h)  "Date  of  delivery"  means  the  on- 
tward  date  of  the  ocean  bill  of  lading,  or 
the  date  of  airway  bill,  or.  If  exported  by 
rail  or  truck,  the  date  of  entry  shown  on 
an  authenticated  landing  certificate  or 
similar  dociunent  issued  by  an  official  of 
the  government  of  the  importing  coun- 
try, or,  if  delivery  Is  before  export,  the 
date(s)  of  the  warehouse  receipts  or 
other  evidence,  acceptable  to  CCC,  of  de- 
livery of  the  commodity  to  a  warehouse. 

(i)  "Date  of  sale"  means  the  earliest 
date  the  exporter  has  knowledge  that  a 
contractual  obligation  exists  with  the 
foreign  buyer  under  which  a  firm  dollar 
and  cent  price  has  been  established  or  a 
mechanism  to  establish  the  price  has 
been  agreed  upon. 

.(j>  "Delivery"  means  the  delivery  re- 
quired by  the  export  sale  contract  to 
transfer  to  the  Importer  full  or  condi- 
tional title  to  the  agricultural  commod- 
ity. Delivery  before  export  shall  be  at  a 
warehouse  in  the  U.S.  acceptable  to  CCC. 
Delivery  at  point  of  export  shall  be  f  .a.8. 
or  f.o.b.  export  carrier  at  U.S.  ports,  at 
U.S.  airports,  at  U.S.  border  points  or 
exit  or.  if  transshipped  though  Canada, 
at  ports  on  the  Great  Lakes  and  on  the 
St.  Lawrence  River. 

«k)  "Eligible  commodities"  means  ag- 
ricultural commodities,  including  eligible 
cotton,  produced  in  the  United  States  and 
designated  as  eligible  for  export  under 
CCC's  Export  Credit  Sales  Program  In  a 
U8DA  announcement.  Commodities 
which  have  been  purchased  from  CCC 
are  eligible  for  export  as  private  stocks. 
Exports  of  commodities  pursuant  to  any 
CCC  barter  contract,  PL-480,  AID  agree- 
ment, or  direct  loan  by  the  Export-Im- 
port Bank  are  not  eligible  for  financing 
under  this  program.  Commodities  deliv- 
eredTJrtor  to  CCC  receiving  the  sale  reg- 
istration request  In  accordance  with 
8  1488.4  are  not  eligible  for  financing  un- 
der this  program  unless  sudh  financing 
is  determined  by  the  Vice  President,  CCC. 
or  the  Assistant  Sales  Manager  to  be  in 
the  interest  of  CCC. 

(li  "Eligible  cotton"  means  Upland 
ad  Extra  long  staple  cotton  grown  In  the 
United  States:  Provided,  however.  That 
reginned  or  repacked  cotton,  as  defined  in 
regulations  of  the  U.S.  Department  of 
Agriculture  under  the  U.S.  Cotton  Stand- 
ards Act  (7  CPR  28.40).  by-products  of 
cotton  such  as  cotton  mill  waste,  motes, 
and  llnters,  and  any  cotton  that  contains 
any  by-products  of  cotton  are  not  eligi- 
ble for  export  financing  hereunder.  CCC's 
determination  as  to  the  eligibility  of  cot- 
ton shall  be  final. 
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{m)  "Eligible  destination"  means  the 
coimtry  which  Is  named  In  the  financing 
agreement  and  which  meets  the  licens- 
ing requirements  of  the  U.S.  Department 
of  Commerce. 

(n)  "Eligible  exporter"  or  "exporter" 
means  a  person  (1)  who  is  engaged  in  the 
business  of  buying  or  selling  commodities 
and  for  this  purpose  maintains  a  bona 
fide  business  office  in  the  United  States, 
Its  territories  or  possessions,  and  has 
someone  on  whom  service  of  judicial 
process  may  be  had  within  the  United 
States,  (2)  who  is  financially  responsible, 
and  (3)  who  Is  not  suspended  or  de- 
barred from  contracting  or  participating 
in  any  program  financed  by  CCC  on  the 
date  of  issuance  of  the  financing 
agreement. 

(o)  "OGSM"  means  the  Office  of  the 
GJeneral  Sales  Manager,  U.S.  Department 
of  Agriculture. 

(p)  "Financing  agreement"  means  the 
exporter's  request  for  a  sale  registration 
as  approved  by  the  Assistant  Sales  Man- 
ager, including  the  terms  and  conditions 
of  the  regulations  in  effect  on  the  date 
of  approval. 

'q)  "Financing  period"  means  the 
specified  number  of  months  over  which 
repayment  is  to  be  made.  Such  period 
siiall  start  on  the  date  of  delivery  or  the 
weighted  average  delivery  date  of  the 
commodities  to  be  exported  under  the 
financing  agreement  and  shall  expire  on 
the  expiration  of  the  bank  obligation  or 
the  specified  period  over  which  repay- 
ment is  to  be  made,  whichever  occurs 
first. 

(r)  "Foreign  bank"  means  a  banlc 
which  is  not  a  U.S.  bank  or  an  agency 
or  branch  bank,  but  includes  a  foreign 
branch  of  a  U.S.  bank. 

(s)  "Foreign  importer"  or  "importer" 
means  the  foreign  buyer  who  purchases 
the  commodities  to  be  exported  imder  a 
financing  agreement  and  executes  the 
documents  evidencing  the  account  re- 
ceivable assigned  to  CCC. 

(t)  "GSM-5"  means  the  regulations 
contained  in  this  Subpart  A.  and  supple- 
ments thereto,  setting  forth  the  terms 
and  conditions  governing  the  CCC  Ex- 
port Credit  Sales  Program. 

(u)  "Political  risk"  means  rtsk  of  loss 
due  to  (1 )  inability  of  the  foreign  bank 
through  no  fault  of  its  own  to  convert 
foreign  currency  to  dollars,  or  (2)  non- 
delivery into  the  eligible  destination  of 
the  commodity  covered  by  a  financing 
agreement  through  no  fault  of  the  for- 
eign bank  or  Importer  or  exporter,  be- 
cause of  the  cancellation  by  the  govern- 
ment of  the  eligible  destination  of  the 
previously  issued  valid  authority  to  im- 
port such  shipment  into  the  eligible  des- 
tination, or  because  of  the  imposition  of 
any  law  or  of  any  order,  decree,  or  regu- 
lation having  the  force  of  law  which  pre- 
vents the  import  of  such  shipment  into 
the  eligible  destination,  or  (3>  inability 
of  the  foreign  bank  to  make  payment 
due  to  war,  hostilities,  civil  war,  rebel- 
lion, revolution,  insm-rection,  civil  com- 
motion, or  other  like  disturbance  occur- 
ring in  the  eligible  destination,  or  expro- 
priation, confiscation,  or  other  like  ac- 
tion by  the  government  of  the  eligible 
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destination  country,  or  (4)  failure  of  the 
foreign  bank  to  make  payment  for  any 
reason.  If  it  is  an  instrumentality  of  or 
Is  wholly  owned  by  the  foreign  gov- 
ernment. 

(v)  "Port  value"  means  the  net 
amount  of  the  exporter's  sale  price  of 
the  commodity  to  be  exported  under  the 
financing  agreement,  basis  f.a.s.  or  f.o.b. 
export  carrier  at  U.S.  ports,  at  U.S  bor- 
der points  of  exit,  at  U.S.  airports  If 
shipped  by  air,  or  if  transshipped  through 
Canada,  at  ports  on  the  Great  Lakes  or 
on  the  St.  Lawrence  River.  The  port 
value  shall  not  Include  ocean  freight  for 
a  c.&f.  sale  or  ocean  freight  and  marine 
and  war  risk  insurEUice  for  a  c.i.f.  sale 
but  may  include  carrying  charges  as  pro- 
vided for  in  the  sales  contract.  The  net 
amount  of  the  exporter's  sales  price 
means  the  exporter's  contract  price  for 
the  commodities,  on  the  basis  stated 
above,  less  any  payments  made  to  the 
exporter  and  less  any  discounts,  credits, 
or  allowances  by  the  exporter. 

(w)  "Sale"  means  a  contract  to  sell  on 
credit  U.S.  agricultural  commodities  to 
be  financed  under  GSM-5. 

(X)  "United  States"  means  the  50 
States,  the  District  of  Columbia,  and 
Puerto  Rico. 

(y)  "U.S.  bank"  means  a  bank  orga- 
nized under  the  laws  of  the  United  States, 
a  State,  or  the  District  of  Columbia. 

(z)  "USD A  announcement"  means  an 
announcement  published  monthly  by  the 
U.S.  Department  of  Agriculture  (USDA) , 
and  which  includes  the  list  of  eligible 
commodities  and  interest  rates  under 
GSM-5. 

(aa)  "Vice  President.  CCC"  means  the 
Vice  President  who  Is  the  General  Sales 
Manager,  Office  of  the  General  Sales 
Manager. 

Financing  Export  Sales 

§  1488.3      General. 

When  considering  the  extension  of 
CCC  credit  for  the  purpose  of  financing 
agricultural  commodities.  CCC  will  take 
into  account  the  extent  to  which  CCC 
credit  financing  will: 

(1)  Permit  US.  exporters  to  meet 
competition  from  other  countries. 

(2)  Prevent  a  decline  in  U3.  commer- 
cial export  sales. 

(3)  Substitute  commercial  dollar  sales 
for  sales  made  pursuant  to  Pub.  L.  480  or 
other  concessional  programs. 

f4)  Result  in  a  new  use  of  the  agricul- 
tural commodity  In  the  importing  coim- 
try. 

(5)  Permit  expanded  consumption  of 
agricultural  commodities  In  the  Import- 
ing country  and  thereby  Increase  total 
commercial  sales  of  agricultural  com- 
modities to  the  importing  coimtry. 

§  1488.4      SubmUsion     of     requests     for 
Kale  registrations. 

(a)  An  eligible  exporter  shall  submit  a 
request  for  a  sale  registration  for  financ- 
ing to  the  office  specified  in  S  1488.22. 

(b)  Requests  for  sale  registrations 
shall  be  in  writing.  If  such  a  request  is 
made  by  telephone,  it  must  be  confirmed 
by  letter  or  wire. 
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<c)  The  total  amount  requested  to  be 
registered  imder  a  sale  shall  not  exceed 
the  sale  contract  value,  including  the 
upward  tolerance,  if  any. 

(d)  Requests  for  sale  registration  shall 
incorporate  by  reference  all  terms  and 
conditions  of  GSM-5.  The  following  In- 
formation shall  also  be  included  in  the 
exporter's  request  for  a  sale  regi^^tlon : 

(I)  The  name,  class,  grade,  or  i^ality, 
as  applicable,  and  quantity  of  the  com- 
modity to  be  exported. 

<2)  The  country  of  destination. 

(3)  The  port  value  of  the  conuuodity 
to  be  exported  and  the  sale  contract 
tolerance,  if  applicable. 

(4)  The  date  of  sale  and  exporter's 
sale  number. 

(5)  The  date  of  delivei-y  or  the  period 
for  deUvery  and  the  month  in  which  ap- 
pUcatlon  for  payment  will  be  submitted. 

(6)  The  financing  period. 

(7)  Whether  the  bank  obligation  as- 
suring payment  of  the  account  receiva- 
ble will  be  Issued  by  a  U.S.  bank,  branch 
bank,  or  foreign  bank.  If  it  will  be  issued 
by  a  foreign  ban^  Its  name  and  address, 
and  the  name  of  the  confirming  U.S. 
bank,  branch  bcmk,  or  agency  bank  (if 
approved  as  provided  In  §  1488.12b),  and 
the  percentage  of  confiornatlon. 

(8)  The  name  and  address  of  the  for- 
eign Importer. 

(9)  If  delivery  of  the  commodity  to  be 
exported  Is  before  export,  the  name  and 
address  of  the  warehouse  to  which  de- 
livery Is  to  be  made. 

(10)  If  the  commodity  will  be  sold 
through  an  intervening  purchaser,  the 
name  and  address  of  the  Intervening 
purchaser,  and  a  statement  that  the  sale 
of  the  c(»nmodlty  Is  or  will  be  condi- 
tioned on  its  resale  by  the  intervening 
purchaser  and  that  the  commodity  will 
be  shipped  directly  to  the  foreign  im- 
pcxrter  in  the  de6tinati(»i  country  speci- 
fied In  paragraph  (d)  (2)  of  this  secticn 
pursuant  to  a  contract  In  which  the  for- 
eign importer  agrees  to  pay  the  U.S.  ex- 
P(Hter  the  amount  to  be  financed  in 
accordance  with  the  terms  of  GSM-5 
finsmclng  agreement. 

(II)  Any  additional  information  as 
determined  by  CCC. 

§  1488.5      .Acceptance    of    sale    registra- 
tions. 

(a)  Upon  receiving  a  request  for  a  ssile 
registration  complying  with  the  appli- 
cable provisions  of  this  Subpart,  the  As- 
sistant Sales  Manager  may  approve  the 
registrati(m  of  the  sale.  If  approved,  the 
exporter  will  be  notified  in  writing  of  the 
finsmcing  agreement  number  which  will 
constitute  notice  that  the  sale  is  regis- 
tered and  eligible  for  financing. 

(b)  A  sale  entered  Into  prior  to  the  date 
that  financing  becomes  available  will  not 
be  eligible  tor  financing  unless  soch  sale 
is  made  ccmtingent  upon  the  avallabfllty 
of  CCC  credit  or  unless  CCC  determines 
that  acceptance  of  such  sale  would  be  in 
the  interest  at  the  program  objectives. 

(c)  CCC  reserves  ttie  right  to  reject 
any  and  all  requests  for  sale  registration. 

<d)  The  registration  cl  a  sale  shall 
create  a  financing  agreonent  between  the 
exptHler  and  CCC  i^ch  shall  consist  of 


the  exporter's  request  for  a  sale  registra- 
tion, CCC's  acceptance  of  the  sale  regis- 
tration, the  appllcatde  terms  and  coDdl- 
tions  (rf  this  Sul^Tart,  Including  amend- 
ments and  supplonoital  announcements 
hereunder  which  are  In  effect  on  the  date 
of  approval. 

<e)  The  financing  agreem^it  may  con- 
tain such  terms  and  conditions,  not  In- 
consistent with  GSM-5.  as  are  deemed 
necessary  In  the  Interest  of  CCC. 

<f)  An  exporter  shall  promptly  notify 
the  Assistant  Sales  Manager  when  he  is 
unable  to  fulfill  his  obligations  under  any 
sale  registered  with  CCC. 


§  1488.6      .4nif>ndnienl!> 
asrreemrnt. 


lo        Rnanring 


The  financing  agreement  may  be 
amended  provided  such  amendment  Is  in 
conformity  with  GSM-5  at  the  time  of 
amendment  and  Is  determined  to  be  in 
the  Interest  of  CCC.  Amendments  may 
Include  extension  of  the  period  for  de- 
livery or  the  period  for  export,  and 
change  In  the  interest  rate.  After  the 
commodity  has  been  delivered,  OCC  will 
consider  requests  to  Increase  the  amount 
of  the  sale  registration  value  for  any 
quantity  within  the  tolerance  in  the  sales 
contract  and  for  carrying  charges  pro- 
vided such  requests  relate  to  the  same 
sale  as  originally  registered  with  CCC. 

§  1488.7     Expiration    of    period  (s)    for 
delivery  and/or  export. 

(a)  Unless  delivery  by  the  exporter  to 
the  importer  is  made  within  such  period 
as  may  be  provided  In  the  financing 
agreement  or  any  sunendment  thereof,  or 
under  paragraph  (b)  of  this  section,  the 
financing  agreement  will  no  longer  be 
valid. 

(b)  If  the  Assistant  Sales  Manager  de- 
termines that  delay  in  delivery  was  due 
solely  to  causes  without  the  fault  or  neg- 
ligence of  the  exporter,  the  period  for 
delivery  may  be  extended  by  CXX7  by  the 
period  of  such  delay. 

(c)  If  delivery  is  made  before  export 
under  the  terms  at  the  financing  agree- 
ment, failure  to  export  within  the  period 
specified  therefor  In  the  flnsmclng  agree- 
ment shall  constitute  a  breach  of  the 
financing  agreement.  In  such  case,  if  full 
payment  imder  the  bank  obUgaticxi  or 
account  receivable  has  not  been  received, 
the  CMMiount  receivable  and  the  bank  ob- 
ligation shall,  at  the  optl(m  of  the  As- 
sistant Sales  Maxiager,  become  immedi- 
ately due  and  payable,  and  liquidated 
damages  shall  be  payable  in  accordance 
with  S  1488.11. 

Documents  Requirzd   for   Financing 

§  1488.8      Document    required    after    de- 
livery. 

(a)  CCC  will  purchase  an  exporter's 
account  receivable  only  If  the  Treasurer, 
Commodity  Credit  ConvanXkm,  United 
States  Department  <rf  Agriculture,  Wash- 
ington. D.C.  20250.  receives  the  docu- 
ments specified  in  paragrai^  (b) 
through  (e)  ot  this  sectkm  within  forty- 
five  days,  or  any  eztoision  thereof  by 
the  Treasurer  or  Assistant  Treasurer, 
(XX!,  after  date  of  delivery  of  commodi- 
ties exported  or  to  be  exported  imder  the 
financing  agreement. 


(b)  The  exporter  shall  submit  a  "Com- 
bined Application  for  Disbursement,  As- 
signment of  Account  Receivable  and  Cer- 
tlficattoo"  which  shall  hiclude: 

( 1 )  A  written  appllcaticm  for  disburse  - 
ment,  showing  the  financing  agreement 
number  and  the  port  value  of  the  com- 
modity delivered. 

(2)  An  assignment  of  the  account  re- 
ceivable arising  from  the  export  sale,  in 
form  and  substance  acceptable  to  CCC. 

(3)  The  exporter's  certification  ii> 
that  he  has  entered  Into  a  contract  to 
sell  an  eligible  commodity;  (y>  of  the 
date  of  sale,  the  grade,  quality,  quantity, 
agreed  upon  price  for  the  commodity  and 
payment  terms  and  interest  in  accord- 
ance with  the  financing  agreement;  iiii> 
that  he  has  In  his  files  documents  evi- 
dencing the  export  sale  contract  and  the 
obligation  of  the  Importer  to  him  for  the 
financed  portion  of  the  export  sale  and 
will  retain  and  furnish  them  to  CCC  on 
demand  until  3  years  after  the  end  of 
the  financing  period;  (iv)  that  agricul- 
tural commodities  of  the  grade,  quality. 
and  quantity  called  for  in  the  exporter  s 
sale  as  registered  with  CCC  have  been 
delivered  to  the  foreign  Importer:  and 
(V)  that  he  knows  of  no  defenses  to  the 
account  receivsa>le  assigned  to  CCC. 

<c)  A  copy  of  the  sales  hivoice  to  the 
foreign  Importer,  or.  if  the  commodity 
has  been  sold  through  an  Intervening 
purchaser,  a  copy  of  the  exporter's  sales 
invoice  to  the  Intervening  purchaser  and 
of  the  intervening  purchaser's  sales  in- 
voice to  the  foreign  Importer. 

(d)  Either  (1)  a  copy  of  the  docu- 
ment evidencing  export  provided  for  in 
S  1488.9  and.  If  the  consignee  is  other 
than  the  foreign  Importer  named  in  the 
financing  agreement,  such  additional  in- 
formation as  (XX;  may  request  to  show 
that  export  was  made  In  accordance  with 
the  ln£tnutio3bs  of,  or  the  export  sale 
contracfn^^  the  foreign  importer,  or 
<2)  If  derPfep  Is  before  export,  docu- 
ments acceptable  to  CCC  evidencing  de- 
livery of  the  commodity  to  the  importer 
or  his  agent. 

(e)  A  bank  obligatioo  or  obligations 
in  accordance  with  I  1488.7(c),  I  1488.10, 
S  1488.12  and  paragraph  (i)  of  this  sec- 
tion, naming  CCC  as  beneficiary,  in  form 
and  substance  acc^table  to  CCC,  cover- 
ing the  amount  of  the  application  for 
disbursement,  citing  the  financing  agree- 
ment number;  and  providing  for  the 
payment  of  Interest  In  accordance  with 
S  1488.14. 

(f)  On  receipt  of  the  documents  de- 
scribed In  paragrai^  (b)  through  (e) 
<rf  this  sectlcm,  the  Treasurer,  CCC  will 
pay  promptly  to  the  exporter  the  amount 
of  the  account  receivable  or  the  dollar 
amount  of  sales  registered  In  accordance 
with  1 1488.5.  whichever  Is  the  lesser. 

(g)  If  an  acceptable  m>pIleatlon  for 
disbursement  and  the  supporting  docu- 
ments described  tax  paragrai^is  (b) 
through  (e)  of  this  section  have  not 
been  recetred  by  CCC  within  45  days 
from  the  date  of  the  delivery,  or  any  ex- 
tension thereof  by  the  Tkeasurer  or  As- 
sistant Tteasurer,  CCC,  the  flnazKlng 
agreement  shall  be  void. 

(h)  If.  QDder  the  financing  agi%e- 
ment,  delivery  Is  made  before  export, 
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documents  evidencing  export  as  provided 
in  I  1488.9  shall  be  submitted  to  the  As- 
sistant Sales  Manager  within  20  dayi 
'      after  delivery  to  export  carrier. 

(1)  If  for  any  reason  a  draft  drawn 
under  a  foreign  bank  obligation  Is  dls- 
*     honored  or  If  the  Issuing  bank  Is  In- 
solvent. In  bankruptcy.  In  receivership, 
or  In  liquidation,  or  has  made  an  assign- 
ment for  the  benefit  or  creditors,  or 
lor  any  other   reason   discontinues  or 
"    suspends  payments  to  depositors  or  cred- 
'     Itors,  or  otherwise  ceases  to  operate  on 
an  imrestrlcted  basis,  any  balance  due  on 
"    the  swxount  receivable  assured  by  the  ob- 
ligation Issued  by  such  bank  shall,  at  the 
option  of  CCC,  become  Immediately  due 
and  payable.  CCC  may  permit  the  sub- 
>C   stltutlon  of  another  acceptable  foreign 
^    bank  obligation  covering  such  balance 
%     due   if   confirmed   in   accordance  with 
*»     S  1488.12. 

f      §1488.9     E>idence  of  export. 

(a)  If  the  commodity  is  exported  by 
;     raU  or  truck,  the  exporter  shall  furnish 
to  the  Treasurer,  CCC,  one  copy  of  the 
bill  of  lading  covering  the  commodity  ex- 
ported, certified  by  the  exporter  as  being 
a  true  copy,  and  an  authenticated  land- 
ing certificate  or  similar  document  Issued 
by  an  (^clal  of  the  government  of  the 
country  to  which  the  commodity  is  ex- 
ported, showing  the  quantity,  the  gross 
landed  weight  of  the  commodity,  the 
•    place  and  date  of  entry,  and  the  name 
and  address  of  both  the  exporter  and  the 
Importer. 
v  .      (b)  If  the  commodity  is  exported  by 
/     ocean  carrier,  the  exporter  shall  furnish 
to  the  Treasurer,  CCC.  one  non-nego- 
►   tlable  copy  or  photo  copy  or  other  type 
of  copy  of  either  (1)  an  on -board  ocean 
bin  of  lading  or   (2)    an  ocean  bin  of 
lading  with  an  onboard  endorsement, 
-'  V  dated  and  signed  or  initialed  on  behalf  of 
i     the  carrier.  The  bill  of  lading  must  be 
ifc^    certified  by  the  exporter  as  being  a  true 
,      copy  and  must  show  the  quantity,  the 
date  and  place  of  loading  the  commodity, 
the  name  of  the  vessel,  the  destination  of 
w    the  commodity  and  the  name  and  ad- 
dress of  both  the  exporter  and  the  im- 
porter. 

(c)  If  the  commodity  is  exported  by 
aircraft,  the  exporter  shall  furnish  to  the 
Treasurer,  CCC.  one  non-negotiable  copy 
of  an  airway  bill,  dated  and  signed  or  ini- 
tialed on  behalf  of  the  carrier.  The  air- 
way bill  must  be  certified  by  the  exporter 
as  being  a  true  copy  and  must  show  the 

'  date  and  place  of  loading  the  commodity, 
the  name  of  the  airline,  the  destination 

..  of  the  commodity,  and  the  name  and  ad- 
dress of  both  the  exporter  and  the  im- 

*■  porter. 

(d)  If  the  exporter  is  unable  to  supply 
documentary  evidence  of  export  as  spec- 

V  ifled  in  this  section,  .he  shall  submit 
such  other  documentary  evidence  as 
may  be  acceptable  to  CCC. 

(e)  For  commodities  transrtilpped 
',,  through  Canada  via  the  Qreat  Lakes  or 
■^'    the  St.  Lawrence  River,   the  exporter 

^aaR  certify  that  the  commodity  trans- 
shipped was  produced  in  the  United 
States. 


DocuMZNTS  Rkquireo  Attsr  Financing 

S  148S.I0     Evidence  of  entry  into  coun- 
try of  destination. 

(a)  Commodities  exported  tmder  a 
Onancing  agreement  must  enter  the  des- 
tination country  specified  in  the  financ- 
ing agreement. 

(b)  For  a  financing  agreement  \mder 
which  the  financing  period  is  in  excess 
of  12  months,  within  90  days,  or  such 
extension  of  time  as  may  be  granted  in 
writing  by  the  Assistant  Sales  Manager, 
following  shipment  from  the  United 
States  of  any  agricultural  commodity  ex- 
ported under  the  financing  agreement, 
the  exporter  shall  furnish  to  the  oCQce 
specified  In  §  1488.22,  documentary  evi- 
dence verifying  entry  of  the  commodity 
into  the  country  of  destination  specified 
In  the  financing  agreement.  The  docu- 
mentary evidence  must  (1)  identify  the 
agricultural  commodity  (or  permit  iden- 
tification through  supplementary  docu- 
ments also  furnished)  as  that  exported 
imder  the  financing  agreement,  (2) 
state  the  quantity  and  date  of  entry  of 
the  commodity  into  the  destination 
country,  and  (3)  be  signed  by  (1)  a  cus- 
toms o£Qcial  of  the  destination  country, 
or  (11)  the  Importer,  or  (ill)  a  represent- 
ative of  an  independent  superintending 

_or  controlling  firm. 

(c)  When  the  commodity  enters  the 
country  of  destination  in  bond,  a  state- 
ment by  the  importer  will  be  acceptable 
which  (1)  identifies  the  commodity  as 
that  exported  imder  the  financing  agree- 
ment, (2)  states  the  quantity  of  the 
commodity  entered  under  bond  and  data 
of  entry  into  the  destination  country, 
and  (3)  certifies  that  the  commodity  will 
be  withdrawn  from  bonded  storage  at 
a  later  date  for  consumption  in  the 
destination  country. 

(d)  If  the  evidence  of  entry  is  in 
other  than  the  E^Iish  langruage,  the  ex- 
porter shaJl  also  provide  an  English 
translation  thereof. 

(e)  Failure  to  furnish,  within  the 
time  specified,  evidence  of  entry  of  the 
commodity  into  the  coimtry  of  destina- 
tion shall  constitute  prima  facie  evi- 
dence of  failure  to  enter  or  to  cause 
the  entry  of  the  c(Mnmodlty  into  such 
country  as  required.  In  such  case,  the 

'  financing  Eigreement  may  be  terminated 
by  the  Assistant  Sales  Manager,  and  if 
full  payment  under  the  bank  obligation 
or  account  receivable  has  not  yet  been 
received,  the  bank  obligation  and  the 
accoimt  receivable  shall  at  the  option  of 
CCC.  become  due  and  payable  and  liq- 
uidated damages  shall  be  payable  In  ac- 
cordance with  9 1488.11.  The  remedy 
herein  provided  shaU  not  be  exclusive 
of  other  rights  available  to  the  Federal 
Government  if  the  commodity  enters  a 
country  other  than  that  specified  in  the 
financing  agreement. 

DELrvERY  Requirements 
S  1488.11      Liquidated  damages. 

Failure  of  the  exporter  to  export  or 

cause  to  be  exported,  within  the  period 

'  provided  therefor,  any  agricultural  com- 


modity financed,  when  delivery  is  made 
before  exp<M-t  under  the  terms  of  the  fi- 
nancing agreement,  or  failure  of  the  ex- 
porter to  enter  or  cause  the  entry  oi, 
such  commodity  into  the  country  of  des- 
tination, shall  constitute  a  breach  of 
the  financing  agreement  which  will  re- 
sult in  serious  and  subetantial  damage 
to  CXX;  and  to  its  program.  Since  it  win 
be  difBcult,  if  not  impossible,  to  prove 
the  exact  amount  of  such  damage,  the 
exporter  shall  pay  to  CXXJ  promptly  on 
demand,    as    reasonable    cranpensation 
and  not  as  a  penalty,  liquidated  damages 
In  lieu  of  probable  actual  damages,  as 
follows:    (a)   For  each  day  of  delay  in 
exportation  after  the  final  date  for  ex- 
portation, when  delivery  is  made  before 
export  imder  the  terms  of  the  financing 
agreement,   .15  percent  of  the  amount 
financed  under  the  financing  agreement 
for  the  commodity  not  exported;  (b)  for 
failure  to  export  or  cause  exportation, 
when  delivery  is  made  before  export  xm- 
der  the  terms  of  the  financing  agree- 
ment, 5  p>ercent  of  the  amount  financed 
under  the  financing  agreement  for  the 
ccwnmodity  not  exported;    (c)    for  fail- 
ure, after  exix>rtation,  tx>  enter  or  cause 
the  entry  of  the  commodity  into  the 
country  of  destination,  at  the  rate  of  5 
percent  a  year  of  the  amount  financed 
under  the  financing  agreement  for  such 
commodity  from  the  start  of  the  financ- 
ing period  imtil  pwisTnent  to  CCC  of  the 
amoimt    financed;    ProrHded    however. 
That  the  aggregate  of  all  amounts  as- 
sessed under  this  S  1488.11  with  respect 
to  the  same  ccHnmodity  shall  not  exceed 
5  percent  of  the  amount  financed  for 
such    commodity.    Liquidated    damages 
Shan  not  be  assessed:  under  paragraph 
(a)  of  this  section  if  the  Assistant  Sales 
Manager  detomines  that  the  delay  was 
due  to  such  causes  as  acts  of  God  or 
government    or    public    enemy,    fires, 
fioods,    epidemics,    quarantine    restric- 
tions, strikes,  freight  embargoes,  or  un- 
usually severe  weather;  imder  (b)  of  this 
section  If  the  Assistant  Sales  Manager 
determines  that  failure  to  export  was 
due  to  loss,  damage,  destruction  or  de- 
terioration of  the  commodity  or  act  of 
God  or  government  or  public  enemy; 
and  under  paragraph  (c)  If  this  section 
if  the  Assistant  Sales  Manager  deter- 
mines that  faflure  to  enter  or  cause  the 
entry  of  the  commodity  Into  the  country 
of  destination  was  due  to  loss,  damage, 
destruction  or  deterioration  of  the  com- 
modity or  act  of  God  or  government  or 
public  enemy. 

Bank  Obligations  and  Repayment 

§  1488.12     Coverage     of     bank     obliga- 
tions. 

(a)  U.S.  banks  and  branch --b€inks 
shaU  be  liable  without  regard  to  risk  for 
payment  of  bank  obligations  Issued  by 
th£tn, 

(b)  An  obligation  Issued  by  a  foreign 
bank  must  be  confirmed  and  advised,  as 
provided  in  paragraphs  (c),  (d),  (e), 
and  (f)  of  this  section,  by  a  U.S.  bank 
or  a  branch  bank,  or  may  be  confirmed 
by  »n  agency  bank  when  determined  by 
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the  President  or  Vice  President,  CXX?, 
after  consultation  with  the  OontroUer, 
CCC.  to  be  in  the  interest  trf  CCC. 

(c)  A  U.S.  bank  must  confirm  the  full 
amount  of  an  obligation  tetied  bgr  Ita 
foreign  branch.  COG  wffl  hrfd  the  VB. 
bank  Uable  for  payment  without  regard 
to  risks. 

(d)  If  a  branch  bank  confirms  an  ob- 
ligation issued  by  Its  home  office,  or  by 
another  branch  of  its  home  office,  it  must 
confirm  the  fuU  amount  thereof.  CCC 
win  hold  the  branch  bcuik  llEible  for  pay- 
ment without  regard  to  risks. 

(e)  If  CCC  accepts  an  s«ency  bank 
confirmation  of  a  foreign  bank  obliga- 
tion, it  must  be  for  the  fuU  amotmt 
thereof  without  regard  to  risks  and  win 
be  subject  to  such  terms  and  conditions 
as  may  be  contained  in  the  financing 
agreement.  CCC  wiU  not  accept  an 
agency  bank  confirmation  of  an  obliga- 
tion issued  by  its  home  office,  or  by  a 
branch  of  its  home  office. 

(f )  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  if  a  U.S. 
bank  or  a  branch  bank  confirms  an  ob- 
ligation issued  by  a  foreign  bank,  it  must 
confirm  at  least  10  percent  pro  rata  and 
must  advise  the  remainder  of  the  for- 
eign bank  obligation.  The  percentage  of 
confirmation  shaU  be  the  same  for  both 
the  account  receivable  and  the  interest 
portions  of  the  obUgation.  For  the  con- 

.  firmed  amount,  CCC  wlU  hold  the  TJS. 
bank  or  branch  bank  Uable  for  com- 
mercial risks  but  not  for  political  risks. 
For  the  advised  amount,  CCC  wlU  not 
hold  the  U.S.  bank  or  branch  bank  Uable 
without  regard  to  risks  for  aU  amounts 
not  recovered  from  the  U.S.  or  branch 
bank. 

(g)  Under  special  circumstances,  on 
application  in  writing,  the  Vice  Presi- 
dent, CCC,  may  reduce  or  waive  require- 
ment for  10  percent  confirmation  by  a 
U.S.  or  branch  bank,  but  a  bank  wiU  not 
be  relieved  of  any  obligation  it 
undertakes. 

(h)  Any  bank  obUgation  which  pro- 
vides for  a  bank  acceptance  of  a  time 
draft  by  CCC  (banker's  acceptance) 
shaU  not  be  acceptable  to  CCC. 

(1)  CCC  wiU  consent  to  cancellation 
or  reduction  of  a  bank  obUgation  to 
the  extent  of  any  payment  it  receives 
from  other  sources  of  amounts  other- 
wise payable  under  such  bank  obligation. 

(j)  CoUection  of  accounts  receivable 
purchased  under  GSM-5  wiU  be  effected 
through  the  issuance  by  CCC  of  sight 
drafts  against  the  bank  obUgations,  but 
this  method  of  coUection  shaU  not  be 
exclusive  of  any  other  coUection  proce- 
dures or  rights  avaUable  to  CCC. 

§1488.13     CCCdi-afts. 

CCC  wUl  draw  one  draft  for  each  pay- 
ment due  under  bank  obUgations.  If  any 
portion  of  a  CCC  draft  Is  dishonored, 
the  U.S.  bank  or  branch  bank  shaU  re- 
turn the  dishonored  draft  together  with 
its  statement  of  the  reason  for  non- 
pasnnent.  If  a  draft  which  Is  drawn 
under  a  partially  confirmed  bank  obU- 
gation is  dishonored,  COC  wiU  replace 
the  draft  with  separate  drafts  for  the 


confirmed  and  tmconfirmed  portions  at 
the  reotiest  of  the  confirming  bank.  Such 
replacement  shall  not  alter  the  confirm- 
ing bank's  obligation  for  timely  pay- 
ment to  CCC  ol  the  c<mfirmed  portion 
of  the  credit.  For  confirmed  amounts, 
except  as  provided  in  <  1488.12  (c)  and 
(d) ,  a  U.S.  or  branch  bank  may  request 
refund  from  CCC  of  the  amount  paid 
if  it  certifies  to  CCC  that  it  Is  unable 
to  recover  funds  from  the  foreign  bank 
due  to  a  stipulated  poUtlcal  risk  which 
existed  on  the  date  payment  was  made 
to  CCC  under  the  draft.  If  CCC  finds 
that  inabUlty  to  recover  funds  was  due 
to  such  a  political  risk,  the  refimd  shaU 
be  promptly  made  together  with  interest 
at  the  Federal  Reserve  Bank  of  New 
York  discount  rate  from  and  including 
the  date  pajrment  was  originaUy  made 
to  CCC  but  not  include  the  date  of  re- 
fund by  CCC.  For  unconfirmed  amounts, 
remittance  to  CCC  shaU  be  considered 
final,  and  the  U.S.  bank  or  branch  bank 
shaU  not  thereafter  have  recourse  to 
CCC. 

§  1488.14      Interest  charges. 

The  account  receivable  assigned   to 
CCC  and  the  rdated  bank  obUgation(s) 
shaU  bear  interest  as  specified  in  this 
section.  Rates  of  Interest  applicable  to 
financing  agreements  shaU  be  published 
in  a  USDA  announcement.  The  Interest 
rate  appUcable  to  that  portion  of  an  ac- 
ootmt  receivable  for  which  payment  is 
assured  by  a  bank  obligation  issued  or 
prorata  confirmed  by  a  UJS.  bank  shaU 
be  lower  than  the  interest  rate  appUcable 
for  the  remainder  of  the  account  receiv- 
able. The  interest  rate  applicable  to  that 
portion  of   an   account   receivable   the 
payment  of  which  is  assured  by  a  bank 
obUgation  issued  or  prorata  confirmed  by 
a  branch  bank  shsdl.  when  determined 
by  the  President  or  Vice  President,  CCC, 
after  consultation  with  the  CJontroUer, 
CCC,   to   be   in   the   interest   of    CCC, 
be  lower  than  the  interest  rate  appU- 
cable   for    the    remainder    of    the    ac- 
count   receivable.    The    interest    rates 
appUcable   to   accounts   receivable    the 
payment   of   which   is   assured   by    an 
agency  bank  confirmation  may,   when 
determined  by   the  President  or  Vice 
President,      CCC,      sifter     consultation 
with  the  OontroUer,  OCC,  to  be  in  the 
interest  of  CCC,  l>e  lower  than  the  in- 
terest rate  appUcable  for  the  remainder 
of  the  account  receivable.  The  interest 
rate  appUcable  wiU  be  the  rate  in  effect 
on  the  date  CCC  receives  the  sale  regis- 
tration request  under  i  1488.4.  Interest 
shaU  accrue  on  the  account  receivable 
f  rcHn  the  date  of  delivery  or  the  weighted 
average  deUvery  date  of  the  agricultoral 
commodities  delivered  imder  the  financ- 
ing agreement  to  the  date  of  payment,  or 
to  the  date  of  expiration  of  the  financ- 
ing period,  or  to  the  date  of  expiration  of 
the  bank  obUgation,  whichever   occurs 
first,  and  shaU  be  payable  as  specified  in 
the  financing  agreement.  Thereafter,  In- 
terest shaU  accrue  on  any  unpaid  part 
of  both  the  principal  and  Interest  due  as 
Of  such  ezplratlon 


§  1188. 1. >      Adtancr  |ia>  iiiciil. 

If,  before  expiration  of  the  financing 
period,  the  exporter  or  the  U.S.  bank  or 
the  agency  or  branch  bank  accepts  pay- 
ment from  or  on  behalf  of  the  foreign 
importer  of  any  part  of  the  account  re- 
ceivable, it  shaU  be  remitted  promptly 
to  CCC.  Such  prepayment  shaU  be  ap- 
pUed  first  to  interest  on  the  unpaid 
balance  of  the  account  receivable  to  the 
date  CCC  receives  such  pi-epayment  and 
then  to  the  principal. 

§1488.16      Liabilit>  for  pavnieni. 

If  delivery  is  made  within  the  cover- 
age of  the  bank  obligation  (s)  submitted 
in  accordance  with  $  1488.8,  CCC  wiU 
look  to  the  obligating  bank  or  banks  and 
the  foreign  importer,  rather  than  to  the 
exporter  or  Intervening  purchaser,  for 
payment  of  all  amounts  due  at  maturity 
of  the  account  receivable  and  of  the  bank 
obligation(s),  but  the  exporter  and  the 
Intervening  purchaser  shaU  remain 
Uable  for  any  loss  arising  from  breach 
of  any  contractual  obligation,  certifica- 
tion or  warranty  made  by  than  pursuant 
to  the  financing  agreement,  and  the  ex- 
porter shaU  remain  liable  for  any 
amounts  not  covered  by  the  bank  obli- 
gation which  are  owing  to  CCC.  and  any 
remittance  or  refund  required  by 
S  1488.15  and  i  1488.18,  together  with  in- 
terest thereon  at  the  rate  specified  in 
the  documents  evidencing  the  account 
receivable,  as  weU  as  for  any  liquidated 
damages  provided  for  in  i  1488.11.  Ihe 
UabiUty  of  the  hajok  and  the  importer 
under  their  respective  obligations  shall 
be  several. 

Miscellaneous  Provisions 

§  1188.17      .4«iMgnment. 

The  exporter  shaU  not  assign  any 
claim  or  rights  or  any  amounts  payable 
under  the  financing  agreement,  in  whole 
or  in  part,  without  written  approval  of 
the  Vice  President,  CCC.  or  the  Con- 
troUer,  CCC. 

§  1488.18      Covenant    afxainM    cniiiiiiuriil 
fe<^. 

The  exporter  warrants  that  no  person 
or  selling  agency  has  been  employed  or 
retained  to  soUcit  or  secure  the  financing 
agreement  on  an  agreement  or  under- 
standing for  a  commission,  percentage, 
brokerage,  or  contingent  fee,  excepf  bona 
fide  employees  or  bona  fide  established 
commercial  or  seUlng  agencies  main- 
tained by  the  exporter  for  the  purpose  of 
securing  business.  For  breach  or  viola- 
tion of  this  warranty,  CCC  shaU  have  the 
right,  without  limitation  on  any  other 
rights  it  may  have,  to  annul  the  financ- 
ing agreement  without  llabUity  to  CCC. 
ShoiUd  the  financing  agreement  be  an- 
nulled, CCC  win  pitMnptly  consent  to  the 
reduction  or  canceUation  of  related  bank 
obligations  except  for  amounts  out- 
standing under  a  financing  agreement. 
Such  amounts  shaU,  on  donand,  be  re- 
funded to  CCC  by  the  expwter. 
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1^,1488.19  Shipment  of  ooniiuc.i!ilM-s  on 
';j  vessels  calling  at  Cuban  and  North 
■'i       Vietnamese  ports. 

■'Any  commodity  exported  under  a  fl- 
]  ancing  agreement  shall  not  be  shipped 
irbm  the  United  States,  or  transshipped 
through  Canada  via  ports  on  the  Great 
lAkes  or  on  the  St.  Lawrence  River,  on 
^  vessel  which  has  called  at  a  Cuban  port 
aa.  or  after  January  1, 1963.  or  at  a  North 
Vietnamese  port  on  or  after  January  25. 

f)66,  unless  a  special  waiver  is  granted 
r  the  Maritime  Administration.  Com- 
odities  shipped  on  such  vessel  shall  not 
considered  to  have  been  exported  un- 
r  the  financing  agreement. 
•^A  1 488.20     OflTiciais  not  to  bem  Ht. 

:^!no  member  of  or  delegate  to  Congress, 
1 1  Resident  Commissioner,  shall  be  ad- 
i  lltted  to  any  share  or  part  of  the  financ- 
iog  agreement  or  to  any  benefit  that 
^tay  arise  Uierefrom,  but  this  provision 
^all  not  be  construed  to  extend  to  the 
Anancing  agreement  if  made  with  a  cor- 
,>oratlon  for  its  general  benefit. 

§1488.21      Exporter's    records    and    ac- 
counts. 

'j9  CCC  shall  have  access  to  and  the  right 
Jftt  examine  any  directly  pertinent  books, 
i^uments,  papers  and  records  of  the  ex- 
porter Involving  trtmsactions  related  to 
^e  financed  export  credit  sale  until  the 
''zplratlon  of  three  years  after  the  end 
'  f  the  financing  period. 

i  1488.22      Communicut^B. 

V  (a)  Unless  otherwise  provided,  written 
requests,  notifications,  or  communica- 
tions by  the  applicant  pertaining  to  the 
rmclng  agreement  shall  be  addressed 
the  Assistant  Sales  Manager,  Com- 
mercial Export  Programs,  Office  of  the 
'<3«neral  Sales  Manager,  U.S.  Depart- 
ment of  Agriculture,  Washington,  D.C. 
^10250. 
t.       SOPPLEMENT  I- Beei"  Breeding  Cattle 

■  Section 

A.  Additional  definitions. 
•  B.  Submission  of  requeets  for  sale  regls- 
zatlons. 

C.  Additional   documents    required    after 
dellTcry. 

D.  BUscellaneous    (IdentlflesUon.  quality, 
ovrtlflcatlon) . 

K.  Dual  purpose  breeds  (standards  appli- 
cable) . 

;:..  Bxhlblt   I — Females    (general    breed    and 
)tiealth  requirements) . 

;  >   Exhibit     n — Bulls     (general     breed     and 
^^lealtli  requirements) . 
■"  Appendix  I — Performance  Testing. 
/.    Appendix  II — Specification  for  Official  U.S. 
*'filandards  for  Graides. 

A,  ADOrnON.^L  DEFTKmONS 

X    1.  'Port  value"  means  the  net  amount  of 
^tlie  exporter's  sales  price  for  beef  breeding 
Ckttle  to  be  export^  under  the  financing 
-agreement,  basis  f.a.8.  or  f.o.b.  export  carrier 
■t  VS.  ports,  at  U.S.  border  points  of  exit, 
^or  at  U.S.   airports   If  alhlpped  by   air.  The 
'^Int   of   exportation   for   animals   shall   b« 
^designated  by  the  Animal  and  Plant  Healtb 
'  lupKtlon   Service    (APHIS),   U.S.   Depart- 
ment of  Agriculture.  The  port  value  shall 
Hot  Include  the  ocean  freight  for  a  c.  &  f.  sale 
ar  ocean  freight  and  marine  and  war  risk 
tnsurance  for  a  cM.  sale,  and  shall  also  not 
Include  any  »T»tjn».i   care  or  servicing  cost 
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Incurred  after  such  animals  are  loaded  aboard 
the  export  carrier.  The  net  amount  of  the 
exporter's  salee  price  means  the  contract 
price  for  the  animals  leas  any  payments 
made  by  the  Importer  and  leas  any  discounts 
cnedlts,  or  allowances  to  the  importer.  Such 
net  amount  shall  not  exceed  (a)  tor  regis- 
tered bulls,  (3000  each  or,  with  prior  approval 
of  the  Assistant  Sales  Manager  for  com- 
mercial Elxport  Programs,  $6,000  If  perform- 
ance has  been  superior  to  the  performance 
records  specified  in  Exhibit  II  to  this  sup- 
plement; (b)  for  registered  females,  $1,000 
each  or,  with  prior  Approval  of  the  Assist- 
ant Sales  Manager  for  Commercial  Export 
programs,  $1,500  if  performance  has  been 
superior  to  the  performance  records  spec- 
laed  In  Exhibit  I  to  this  supplement;  (c)  for 
nonregustered  females,  and  average,  for  the 
sale,  of  $750  each  or,  witih  prior  approval  of 
the  Assistant  Sales  Manager  for  Commercial 
Export  Programs,  $1,000  If  performance  has 
been  superior  to  the  performance  records 
specified  In  said  Exhibit  I.  The  difference.  If 
any,  between  the  maximum  net  amount  spec- 
ified In  (a),  (b),  or  (c)  of  this  paragraph 
A.l.  and  the  contract  price  for  the  individ- 
ual animal,  if  registered,  or  the  average 
contract  price  for  the  individual  animal,  if 
nonregistered,  shall  not  be  Included  as 
part  of  the  port  value. 

2.  "Producer"  means  the  person  holding 
legal  title  to  the  animal  at  time  of  birth  and 
who  has  had  continuous  ownership  of  such 
aillmal  until  sold  for  export  under  an  ap- 
proved financing  agreement. 

3.  "Bred  female"  means  either  a  bred  heifer 
or  bred  cow  as  set  forth  in  Exhibit  I,  Option 
B,  which  has  been  certliied  to  as  pregnant  at 
the  time  of  Inspection. 

.4.  "Breeder"  means  the  person  holding  le- 
gal title  to  the  female  animal  at  the  time 
6he  was  served  to  qualify  such  animal  here- 
under as  a  bred  female. 

5.  "Eligible  animal"  means  an  animal  which 
mieets  all  the  following  requirements: 

(a)  The  animal  must  be  the  progeny  of  a 
nationally  recognized  beef  cattle  breed  (Ex- 
hibits I  and  H) ; 

(b)  The  animal  must  have  been  owned  by 
a  person  who  had  continuous  title  to  such 
anhnal  for  a  period  of  at  least  90  days  Im- 
mediately before  acquisition  by  the  exporter, 
ualess  the  exporter  is  the  producer  of  the 
aitlmal. 

(c)  Tlie  animal  must,  at  the  time  of  ex- 
port, be  individually  identified  by  an  eartag. 
a  legible  ear  tattoo  symbol,  or  a  firebrand 
and  ranch  holding  brand  symbol  acceptable 
tor  USDA  testing  authority  as  an  authentic 
Identification  symbol  for  such  animal.  The 
t«rm  "identification  number(8)'*  as  used 
herein  shall  also  Include  ear  tattoo  symbol 
a&d  firebrand  and  ranch  holding  brand 
symbol . 

(d)  The  animal  must  qualify  under  the 
specifications  of  Exhibit  I  for  females  and 
Exhibit  II  for  bulls. 

6.  "Registered  animal"  means  an  eligible 
animal  which  the  appropriate  natlanal  breed 
association  has  officially  registered  or  other- 
wise classified  as  a  purebred  animal  of  that 
breed.  Such  animal  must  be  marked  with  a 
legible  tattoo  or  brand  which  corresponds 
wtth  the  number  shown  In  the  certificate  of 
registration  or  other  official  document  Issued 
by  the  appropriate  national  breed  association. 

7.  "Nonreglstered  animal"  means  an  eligi- 
ble animal,  whether  or  not  purebred,  which 
Is  predominantly  of  the  color  characteristics 
and  Ixxly  conformation  of  the  beef  breed 
stated  In  the  contract  between  the  exporter 
and  the  Importer.  (See  Exhibits  I  and  II.) 

B.    StTBMISSION   OF  REQUESTS   FOR   SALE 
REGISTRATIONS 

1.  In  addition  to  the  Information  required 
by  §  1488.4(c)   (1)  through  (11),  the  request 


for  a  sale  reglstratio.n  for  financing  export 
credit  sales  of  beef  breeding  cattle  shall  in- 
clude the  following: 

(a)  A  general  description  by  breed  of  the 
animals  to  be  exp>orted,  separately  describ- 
ing the  animals  under  the  following  classes: 

(1)  Registered  bulls: 

(3)  Registered  bred  females; 

(3)  Registered  unbred  females; 

(4)  Nonreglstered  bred  females;  and 

(5)  Nonreglstered  unbred  females. 

(b)  A  statement  that  such  animals  will 
confOT-m  to  the  general  specification  require- 
ments set  forth  in  Exhibits  I  or  n,  as  applic- 
able to  the  class  of  animals  to  be  exported. 

2.  In  addition  to  the  considerations  speci- 
fied in  §  1488.3,  a  financing  p>eriod  in  excess 
of  12  months  but  not  in  excess  of  36  months 
for  beef  breeding  cattle  may  be  Justified 
when  it  will  result  in  the  use  by  the  impor- 
ter, or  by  purchasers  from  the  importer,  of 
the  animals  In  the  destination  country  under 
conditions  which  will  promote  expanded  de- 
mand for  additional  breeding  animals  or  feed 
stuffs  from  the  United  States. 

C.    ADDlTION.\L   DOCUMENTS  REQVIRED    AFTER 
DELIVERY 

In  addition  to  the  documents  specified  in 
5  1488.8  (b)  through  (e),  the  exporter  shall 
submit  the  following  documents  to  the 
Trecwurer,  Commodity  Credit  Corporation: 

1.  Separate  animal  identification  lists  tor 
registered  animals  and  for  nonreglstered  ani- 
mals, containing  the  following  information: 

(a)  Identification  number; 

(b)  For  each  registered  animal,  shown  sep- 
arately opposite  the  Identification  number, 
the  sales  price  as  specified  In  the  sales  In- 
voice; 

(c)  For  nonreglstered  animals,  shown  for 
each  lot  group  by  Identification  number,  the 
average  sales  price  p>er  animal  based  on  the 
sales  Invoice  for  such  nonreglstered  animals. 

2.  Performance  records  for  animals  for 
which  a  higher  maximum  port  value  has  been 
approved  by  the  Assistant  Sales  Manager  for 
Commercial  Export  Programs  as  provided  In 
paragraph  A.l. 

3.  A  certification  by  the  exporter  that  ani- 
mals of  the  description  in  the  exporter's 
sales  contract  have  been  delivered,  and  that 
the  exporter  knows  of  no  defenses  to  the  ac- 
count receivable  assigned  to  CCC. 

4.  A  certification  by  the  exporter  that  the 
documents  specified  In  paragraph  D.  of  this 
Supplement  have  been  furnished  to  the 
importer 

D.   MISCELLANEOUS  >^ 

The  following  documents'  or  certifications, 
as  applicable,  shall  be  furnished  to  the  Im- 
porter by  the  exporter : 

1.  ITie  certificates  Issued  by  an  agent  of 
the  Agricultural  Marketing  Service  (AMS), 
U.S.  Department  of  Agriculture,  as  to  official 
registration  of  the  animal (s)  and  listing  the 
identification  number (s)  and  corresponding 
registration  certificate  number(s)  for  each 
registered  animal  showing  that  such  numbers 
have  been  verified  as  legible  and  accurate  for 
such  animal,  and  that  the  person  holding 
legal  title  to  the  animal  at  the  time  of  export 
sale  has  appropriately  executed  such  certifi- 
cate for  transfer  to  the  party  designated  by 
the  Importer.  (See  Exhibit  I  or  U.) 

2.  A  certification  by  the  breeder  of  females 
sold  as  "bred  females"  showing  the  identifi- 
cation numbers  and  stating  that  the  service 
buU  was  a  registered  bull  of  the  same  beef 
cattle  breed  as  the  female  to  which  bred.  (See 
Exhibit  I.) 

3.  Ilie  certificate  Issued  or  endorsed  by 
Veterinary  Services,  Animal  and  Plant  Health 
Inspection  Service,  listing  the  identification 
number (s)  and  showing  that  such  anlmnl 
has  been  Inspected  for  compliance  wltH 
"Health"  requirements.  (See  Exhibit  I  or 
H.) 
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4.  The  certificates  issued  by  the  Agricul- 
tural Marketing  Service  listing  the  Identifica- 
tion number  (s)  for  each  animal  showing  for 
such  animal  cosnpilance  with  breed,  age, 
weight,  and  conformation  grade,  for  the 
class,  as  shown  In  Exhibit  I  or  n,  as 
applicable. 

6.  Certificates  Issued  by  a  veterinarian  ac- 
credited by  the  Animal  and  Plant  Health  In- 
spection Service,  showing  that  bred  females, 
sold  as  such,  were  examined  and  found  to  be 
with  calf  at  time  of  Inspection. 

6.  A  semen  certification  by  a  veteiinarl&n 
accredited  by  the  Animal  and  Plant  Health 
tn^>ectlon  Service,  for  bulls  over  one  year 
of  age,  except  that  for  Santa  Oertrudis  and 
Brahman  cattle  the  certification  shall  be  for 
bulls  over  18  months  of  ageT^  ^ 

E.  DUAL  rUSPOSC  BKCEDS 

When  dual  purpose  breeds '  are  eligible  for 
financing  under  the  provisions  of  both  Sup- 
plement I  and  Supplement  II  to  06M-6,  as 
revised,  the  exporter  has  the  option  of  quali- 
fying such  animals  under  the  provisions  of 
either  supplement.  Such  option  must  be 
stated  in  the  request  for  a  sale  registration 
filed  pursuant  to  §  1488.4.  In  the  event  such 
dual  purpose  breeds  are  apnroved  for  t/xpart 
hereunder,  the  provisions  of  this  supplement 
ahall  apply. 

Exhibit  I  to  Supplebcent  I 

VSDA  Approved  Beef  Breeding  Cattle  Ex- 
port Speciflcationa — Females,  Option  A  {to  be 
specified  by  purchaser) : 

1.  Registered.^ 

BItEED 

a.  Angus. 

b.  Hereford. 

c.  Polled  Hereford. 

d.  Charolals. 

e.  Santa  Oertrudis. 

f .  Shorthorn. 

g.  Polled  Shorthorn. 
b.  Brahman. 

1.  Milking  Shorthom.a 
j.  Red  Poll.' 

k.  Other  beef  cattle  breeds  having  a  reg- 
istry Association  in  the  VB. 

3.  Nonreglsterad.* 

PaEOOMINANT  BREED 

Specify  from  breed  above. 

Option  B  (to  be  specified  by  purchaser) : 

AGE* 

1.  Calf— (7  to  12  months) . 

a.  Yearling  Open — ( 12  to  18  months) . 

5.  HeUer  Open — (18  to  24  months) . 

4.  Bred  Heifer — (18  to  36  months) . 

6.  Bred  Cow — (24  to  48  months) . 

6.  Mature  Cow — (24  to  48  months)  ? 
General  Requirements ; 
A.  Health* 

1.  Tested  negative  for  tuberculosis  within 
30  days  of  loading  aboard  export  carrier. 

2.  Tested  negative  fcH-  brucellosis  within 
30  days  of  loading  aboard  export  carrier,  or 
Is  an  official  vaccinate  iinder  30  months  of 

age- 

3.  Certified  that  the  United  States  Is  a 
country  where  foot-and-mouth  disease  has 
not  existed  since  1929,  contagious  bovine 
pleuropneumonia  has  not  existed  since  1892, 
and  rinderpest  has  never  occurred. 

4.  Animals  come  from  farms  that  have 
not  been  under  State  or  Federal  quarantine 


for  any  communicable  disease  during  the 
past  year. 

5.  Animals  have  been  Inspected,  and  found 
sound  (including  freedom  of  blindness, 
structural  defects,  etc.),  tree  of  evidence  of 
communicable  disease  and  exposure  thereto, 
and  free  of  mites,  ticks  and  ringworm  or 
freed  from  the  same. 

B.  Minimum.  Weight' 

1.  Calf — (7  to  12  months) .  400  pounds. 

2.  Yearling  Open — (12  to  18  months),  600 
pounds. 

3.  BeUer  Open — (18  to  24  months),  600 
pounds. 

4.  Bred  Heifer — (18  to  24  monthsK  700 
pounds;    (24  to  36  months) ,  800  pounds. 

5.  Bred  Cow — (24  to  36  months),  800 
pounds;    (36  to  48  months),  950  pounds. 

6.  Mature  Cow — (24  to  36  months),  800 
pounds:  (36  to  48  monthsl .  950  pounds.' 

C.  Mrnimum  Conformation:  Chc^ce.' 

All  nonreglstered  females  must  be  de- 
horned or  naturally  poUed  unless  otherwise 
specified  in  the  request  for  a  sale  registra- 
tion. Horn  stubs  in  excess  of  one  inch  will 
not  be  acceptable  on  dehorned  cattle. 

D.  Performance  Records.'  (Optional,  un- 
less ^>eclfietl.)  (See  attached  Appendix  I  to 
Exhibits  I  and  U.) 

1.  Minimum  adjusted  dally  gain  to  wean- 
ing 1.6  pounds/ day. 

2.  Minimum  adjusted  daily  gain  to  wean- 
ing of  oBsprlng  1.6  potinds/day  (tf  appro- 
priate) . 

E.  Statement  of  Service  or  Other  Require- 
ment. 1.  Bred  females  must  have  been  bred 
to  a  registered  bull  of  the  same  breed  and  the 
calf  from  a  registered  female  must  l>e  eligible 
for  registration.* 

2.  Bred  females  must  be  at  least  two 
months  but  no  more  than  six  months  preg- 
nant at  time  of  Inspection  when  being 
shipped  by  vessel.  If  shipped  by  air,  bred  fe- 
males must  be  at  least  two  months  pregnant 
but  may  be  up  to  eight  months  pregnant 
with  veterinarian  approval  .'^ 

3.  Mature  cows  not  qualifying  as  "bred 
cows",  to  be  eligible  for  financing  hereunder, 
must  be  lactatlng  and  have  their  offering 
not  In  excess  of  approximately  five  months  of 
age  at  side  at  time  of  Inspection  by  AMS. 
Such  calves,  though  not  eligible  for  financ- 
ing, may  be  supplied  along  with  the  par- 
ent oow  if  facilities  for  thedr  care  and  safe 
tran^>ortatlon  to  destination  point  are  ade- 
quate. 

EzHnrr  n  to  Sttppixment  I 

USDA  Approved  Beef  Breeding  Cattle  Ex- 
port Specifications — Bulls,  Option  A  {to  be 
specified  by  purchaser) : 


1.  Angus. 

2.  Hereford. 

3.  Polled  Hereford. 


» MUklng  Shorthorn  and  Bed  Poll. 

I  AnlnuUis  must  be  officially  registered  with 
the  appropriate  Natloral  Breed  Association 
and  be  so  certified  by  AMS  agent. 

'Dual  Purpoee  Breeds  (see  paragraph  E, 
Supplement  I  or  11) . 

»  Nonreglstered  animals  ^i-ill  be  certified  fcr 
breed  by  the  AMS  agent. 


*  Certification  by  AMS  agent. 
'  See  S3  of  this  Exhibit  I. 
•Certification    or   endorsement   furnished 

by  Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service,  USDA. 

'  Certification  furnished  by  Livestock  Divi- 
sion, AMS,  USDA.  Conformation  grade  to  be 
based  on  the  musclttig  requirements  of  the 
official  USDA  Feeder  Cattle  Standards.  (See 
Appendix  II  attached.) 

'Official  State  records  or  National  Breed 
Association  records,  or  Performance  Registry 
International  records. 

•  Must  be  certified  to  by  the  breeder  of  the 
female  at  time  of  sale  to  exporter. 

'•  Certification  of  pregnancy  shall  be  issued 
by  an  accredited  veterinarian. 

>  All  animals  for  delivery  under  these 
specifications  must  be  officially  registered 
with  the  appropriate  National  Breed  Associa- 
tion and  be  so  certified  by  AMS  agent. 


4.  Charolals. 

6.  Santa  Oertrudis. 

6.  Shorthorn. 

7.  Polled  Shorthorn. 

8.  Braham. 

9.  Milking  Shorthorn.' 

10.  Red  PoU.' 

11.  Other  beef  cattle  breeds  having  a 
registry  Association  in  the  VS. 

Option  B  {tobe  specified  by  purchaser) : 

ACE* 

1.  Bull  Calf— (7  to  13  months). 

2    Yearling  BuU — (12  to  18  months). 

3.  Bull — ( 18  to  24  months) . 

4.  Mature  Bull — (24  to  48  months) . 
General  Requirements: 

A.  Health.* 

1.  Tested  negative  for  tuberculosis  within 
SO  days  of  loading  aboard  export  carrier. 

3.  Tested  negative  for  brucellosis  within 
dO  days  of  loading  aboard  export  carrier. 

3.  Certified  that  the  United  States  Is  a 
country  where  foot-and-mouth  disease  baa 
not  existed  since  193S,  contagious  bovine  ple- 
uropneumonia has  not  existed  since  1883, 
and  rinderpest  has  never  occurred. 

4.  Animals  come  from  farms  that  have  not 
been  under  State  or  FMeral  quarantine  for 
any  communicable  disease  during  the  past 
year. 

5.  Animals  have  been  Inspected,  and  found 
sound  (including  freedom  from  blindness, 
structual  defects,  etc.),  free  of  evidence  of 
communicable  disease  and  exposure  thereto, 
and  free  of  mltee,  ticks,  ringworm  or  freed 
from  the  same. 

B.  Minimum  Weight.' 

1.  7  to  12  months,  470  pounds. 

2.  IS  to  18  months,  790  pounds. 
S.  18  to  24  months,  1100  pounds. 
4.  Over  34  months,  1380  pounds. 

C.  Minimum  Conformation:  Prime.* 

D.  Performance  Records.*  (optional,  unless 
soeolfled).  (See  attached  Appendix  I  to  Ex- 
hibits I  and  n.) . 

1.  Minimum  adjusted  daUy  gain  to  wean- 
ing, 1.9  pounds  per  day. 

E.  A  semen  check  Indicating  at  least  60 
percent  sperm  motUlty  must  be  supplied  for 
bulls  over  one  year  of  age,'  except  that  for 
Santa  Gertrudls  and  Brahman  cattle  the  cer- 
tification shall  be  for  bulls  over  18  months  of 
"ge- 

Appendix  I  to  SzHmrs  I  and  n — 
Perpoucancx  TaariNG 

Performance  testing  Is  known  by  several 
names  In  the  United  States,  but  practically 
all  organizations  evaluate  similar  character^ 
Istlcs  in  beef  cattle.  The  principal  factors 
used  in  evaluating  performance  aae  growth 
rate  and  conformation,  but  not  necessarily 
both.  Animals  which  are  tested  are  weighed 
at  birth  and  again  at  weaning.  The  weaning 
weight  is  adjusted  to  an  equivalent  of  306 
days  of  age  and  is  also  adjusted  d^>endlng  on 
the  age  of  the  dam.  This  la  done  to  make 
weights  of  calves  from  first-calf  heifers  com- 
parable to  weights  of  calves  from  older  cows. 


'Dual  Purpoee  Breeds  (see  paragraph  E, 
Supplement  I  or  II). 

•Certification  by  AMS  agent. 

*  Certification  or  endorsement  fvumtohed  by 
Verterinary  Services.  Animal  and  Plant 
Health  Inspection  Service,  USDA. 

'  Certification  furnished  by  Livestock  Divi- 
sion. AMS.  USDA.  Conformation  grade  based 
on  the  muscling  requirements  of  the  official 
USDA  Feeder  Cattle  Standards.  (See  Appen- 
dix n  attached.) 

•Official  State  records  or  National  Breed 
Association  records,  or  Performance  Registry 
International  records. 

■  Certification  must  be  Issued  by  an  accre> 
dited  veterinarian. 
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J  Tbe  MlJuBted  dally  gain  from  birth  to 
'  wwaiilim  U  Indicative  not  only  of  Inherited 
^j^ainlng  ability  but  also  of  the  milking  ability 

of  tbe  dam. 
iy 

(  ^Appendix  II  to  ExHinrrs  I  and  II — SPEcmcA- 
''  TiONs  FOR  OmciAr  VrttTZD  States  Stand- 
>\    jOtos  ro«  Oraoes  of  Catti-e  {Steers,  Heifers. 

Q       AND  Cows)   ' 

PRIME 

Cattle  which  possess  typical  minimum 
qaallfications  for  the  Prime  grade  are  very 
thickly  muscled  throughout.  They  are  wide 
through  the  chest  with  well  sprung  ribs  and 
are  moderately  wide  and  thick  through  the 
crvps.  back  and  loin.  The  rounds  tend  to  be 
thick  and  the  twist  is  moderately  deep.  They 
.:jha«re  large,  rugged  frames  with  moderately 
laige  but  refined  bone. 

CHOICS 

Cattle  which  possess  typical  minimum 
qimliflcatlons  for  the  Choice  grade  are  thickly 
mmscled  throughout.  They  are  moderately 
Wide  through  the  chest  with  a  moderate 
■prlng  of  ribs  and  are  slightly  wide  and  thick 
tbsough  the  crops,  back  and  l6ln.  The  rounds 
are'  slightly  thick  and  the  twist  is  slightly 
deep.  They  have  moderately  large,  rugged 
frasaes.  and  the  bone  usually  is  moderately 
large,  but  may  be  slightly  fltne  or  slightly 
large  and  coarse. 

SCFPLZMENTAL     II — DaIRT     BREEDING     CATTLE 

Sec. 
^  A.  Additional  definition. 

B.  Submission  of  requests  for  sale  registra- 

tions. 

C.  Additional  documents  required  after  de- 

livery. » 

*D.  Miscellaneous  (Identiacation.  quality,  cer- 
>  tlflcatlon ) . 
E.  Dual  purpose  breeds  (standards  applica- 
ble) . 
Ekhibtt    I — Females    (general    breed    and 
health  requirements! .  Appendix  to  Exhibit  I. 
Exhibit     II — Bulls     (general     breed     and 
naa;th  requirements).  Appendix  to  Exhibit 

.  n 

A.  AOOmONAL  OETINrnONS 

r*     I.  "Port  value"  means  the  net  amount  of 
-'tbe  exporter's  sales  price  for  dairy  breeding 
t^,cattle  to  be  exported   under  the  financing 
.-agreement,  basis  f.a.s.  or  f.o.b.  export  carrier 
,*f  U.S.  ports,  at  U.S.  border  points  of  exit,  or 
■-at  U.S.  airports  if  shipped  by  air.  The  point 
of  exportation  for  animals  shall  be  destg- 
,-  -  nated  by  the  Animal  and  Plant  Health  In- 
'  qie^lon  Service.  U.S.  Department  of  Agri- 
-  culture.  The  port  value  shall  not  Include  the 
ocean  freight  for  c.  &  f.  sale  or  ocean  freight 
•nd  marine  and  war  risk   insurance  for  a 
CJX  aale,  and  shall  also  not  include  any  anl- 
nwl  care  or  servicing  cost  Incurred  after  such 
Mdmala  are  loaded  aboard  the  export  carrier. 
Thif  net  amount  of  the  exporter's  sales  price 
Inaaia  the  contract  price  for  the  animals  le!« 
kny  payments  made  by  the  importer  and  less 
•07  discounts,  credits,  or  allcMrances  to  the 
Importer  Such  net  amount  shall  not  exceed 
(a)    M.SOO  each  for  registered  bulls  which 
hare   an    Acceptable   performance   index  as 
Mt  out  m  paragraph  D.I..  Exhibit  II  to  this 
supplement,  or,   with  prior  approval  of  the 
Assfetant  Sales  Manager  for  Commercial  Ex- 
port Programs.  CT.SOO  if  such  animal  has  a 
Suptrlor   performance   index  as  set  out   in 
paragraph  0.2  of  Exhibit  n;  (b)  $1,000  each 


'  Adapted  freo^Senice  and  Regulatory  An- 
aouBCMnsot  AMP  103,  issued  March  1966.  A 
<  of  this  publication  and  charts  picturing 
radas  of  feeder  cattle  may  be  obtained 
raqtuat  from  the  Livestock  Division. 
XJBDA,  Washington.  DC.  30360. 


for  registered  females  which  have  an  Accept- 
able performance  index  as  set  out  in  para- 
graph D.I.,  Exhibit  I  to  this  supplement,  or 
with  prior  approval  of  the  Assistant  Sales 
Mlanager  for  Commercial  Exfjort  Programs, 
(3.000  if  such  animal  has  a  Superior  per- 
formance Index  as  set  out  in  paragraph  D.2. 
of  Exhibit  I;  (c)  with  prior  approval  of  the 
Aaslstant  Sales  Manager  for  Commercial  Ex- 
port Programs,  $5,000  eswh  for  registered 
mature  cows  which  have  a  Superior  perform- 
ance index  asest  out  in  paragraph  D.3.  of 
Ejfliibit  I;  (d)  with  prior  approval  of  the 
Assistant  Sales  Manager  for  Commercial  Ex- 
port Programs,  $1,600  each  for  nonreglstered 
mature  cows  which  have  a  Superior  perform- 
ance index  as  set  out  In  paimgraph  D.3.  of 
Exhibit  I;  or  (e)  $1,200  average  for  the  sale 
of  nonreglstered  females,  other  than  mature 
coVB  with  a  Superior  performance  index,  if 
each  such  animal  has  an  Acceptable  perform- 
ance index  as  set  out  in  paragraph  D.l.  of 
Exhibit  I.  The  difference.  If  any,  between  the 
maixlmum  net  amount  specified  in  (a),  (b), 
(c),  (d),  or  (e)  of  this  paragraph  A.l.  and 
the  contract  price  for  Individual  registered 
anbnals  or  nonreglstered  mature  cows  with  a 
Superior  performance  index,  or  the  average 
contract  price  for  nonreglstered  females, 
other  than  mature  cows  with  a  Superior  per- 
formance index,  shall  not  be  Included  as  a 
part  of  the  port  value. 

2.  "Producer"  means  the  p>erson  holding 
legil  title  to  the  animal  at  time  of  birth 
and  who  has  had  continuous  ownership  of 
such  animal  until  sold  for  export  under  an 
approved  financing  agreement. 

3.  "Bred  female"  means  either  a  bred 
heifer  or  bred  cow  as  set  forth  in  Exhibit  I. 
Option  B,  which  has  been  certified  to  as 
pregnant   at   the   time   of   Inspection. 

4.  "Breeder"  means  the  person  holding 
legal  title  to  the  female  animal  at  the  time 
she  was  served  to  qualify  such  animal  here- 
under as  a  bred  female. 

5.  "Eligible  animal"  means  an  animal 
which  meets  all  the  following  requirements: 

(a)  The  animal  must  be  the  progeny  of 
a  nationally  recognized  dairy  cattle  breed 
(Exhibits  I  and  II): 

(b)  The  animal  must  have  been  owned 
by  a  person  who  had  continuous  title  to 
sucH  animal  for  a  period  of  at  least  90  days 
immediately  before  acquisition  by  the  ex- 
porter, unless  the  exporter  Is  the  producer  of 
the  minimal; 

(c)  The  animal  must,  at  the  time  of  ex- 
port, be  individually  Identified  by  an  ear- 
tag,  a  legible  ear  tattoo  symbol,  or  a  fire- 
brand and  ranch  holding  brand  symbol  ac- 
ceptiable  to  USDA  testing  authority  as  aa 
authentic  identification  symbol  for  such  ani- 
mal. The  term  "identification  number (s)"  as 
used  herein  shall  also  Include  ear  tattoo 
symbol  and  firebrand  and  ranch  holding 
brabd  symbol. 

(d)  The  animal  must  qualify  under  the 
spedlflcatloiu  of  Exhibit  I  for  females  and 
Exhibit  n  for  bulls. 

6.  "Registered  animal"  means  an  eligible 
animal  which  the  appropriate  national  breed 
assotlatlon  has  officially  registered  or  other- 
wise classified  as  a  purebred  animal  of  that 
bre«)d.  Such  animal  must  be  marked  with  a 
legible  tattoo  or  brand  which  corresponds 
with  the  number  shown  In  the  certificate 
of  registration  or  other  official  document  Is- 
sued by  the  appropriate  national  breed 
association. 

7.  "Nonreglstered  animal"  means  an  eli- 
gible animal,  whether  or  not  purebred, 
which  is  predominately  of  tbe  color  charac- 
teristics and  body  coiLformatlon  of  the  dairy 
breed  stated  In  the  contract  between  the 
exporter  and  the  Importer.  (See  Exhibits 
I  aqd  11). 


B.    STTBMISSIOK    OF    RSQT7ZST8   FOR    BALE 
REdSTRATTONS    FOR    FZNANCINC 

1.  In  addition  to  the  Information  required 
by  J  1488.4(c)  (1)  through  ( 1 1 ).  the  request 
for  a  sale  registration  for  financing  expyort 
credit  sales  of  dairy  breeding  cattle  shall 
Include  the  following: 

(a)  A  general  description  by  breed  of  the 
animals  to  be  exptorted,  separately  describ- 
ing the  animals  under  the  following  classes: 

( 1 )  Registered  bulls; 

(2)  Registered  bred  females; 

(3)  Registered  unbred  females; 

(4)  Nonreglstered  bred  females;  and 

(5)  Nonreglstered  unbred  females. 

(b)  A  statement  that  such  animals  will 
conform  to  the  general  specification  require- 
ments set  forth  In  Exhibits  I  or  n,  as  ap- 
plicable to  the  class  of  animals  to  be  ex- 
ported. 

2.  In  addition  to  the  considerations  speci- 
fied In  S  1488.3  a  financing  period  in  excess 
of  12  months  but  not  In  excess  of  36  months 
for  dairy  breeding  cattle  may  be  justified 
when  It  will  result  In  the  use  by  the  import- 
er, or  by  purchasers  from  the  Importer,  of 
the  animals  In  the  destination  country  un- 
der conditions  which  will  promote  expanded 
Jenulhd  -for  additional  breeding  animals  or 
feed  stuffs  from  the  United  States. 

C.     ADOrnONAL    DOCt7MENTS    REQUIRED    AFTSB 
DELIVGBT 

In  addition  to  tbe  documents  specified  In 
{  1488.8  (b)  through  (e).  the  exporter  shall 
submit  the  following  documents  to  the 
Treasurer,  Commodity  Credit  Corporation: 

1.  Separate  Identification  lists  for  each 
group  of  animals  described  In  paragraphs 
A.l.  (a),  (b),  (c),  (d),  and  (e)  of  this  sup- 
plement, containing  the  following  Informa- 
tion: 

(a)  Identification  number; 

(b)  For  each  registered  animal  or  nonreg- 
lstered mature  cow  with  a  Superior  per- 
formance index,  shown  separately  opposite 
the  identification  number,  the  sales  price  as 
specified  In  the  sales  Invoice; 

(c)  For  nonreglstered  females  other  than 
mature  cows  with  a  Superior  performance 
Index,  shown  for  each  lot  group  by  identifi- 
cation list,  the  average  sales  price  per  animal 
based  on  tbe  sales  Invoice  for  such  nonregls- 
tered animals. 

2.  Production  Performance  Index  records 
as  follows:  (a)  For  registered  bulls  the  ap- 
plicable Acceptable  or  Superior  performance 
Index  records  of  Sire  and  Dam  as  described 
In  paragraph  D.  1.  or  D.  2.  of  Exhibit  II; 

(b)  For  registered  females  If  appllgable. 
the  Superior  performance  Index  records  of 
Sire  and  Dam  as  described  in  paragraph  D.  2. 
of  Exhibit  I: 

(c)  For  registered  or  nonreglstered  mature 
cows  If  applicable,  the  Superior  performance 
Index  recards  of  Sire  and  Dam  as  described 
In  paragraph  D.  3.  of  Exhibit  I. 

3.  A  certification  by  tbe  exporter  that  ani- 
mals of  the  description  In  the  exporter's  sales 
contract  have  been  delivered  and  that  the  ex- 
porter knows  of  no  defenses  to  the  account 
receivable  assigned  to  CCC. 

4.  A  certification  by  the  exporter  that  the 
documents  specified  In  paragraph  D  of  this 
Supplement  bave^been  furnished  to  tbe  Im- 
porter. 

D.      MISCEXLANBOUB 

The  following  documents  or  certifications, 
as  applicable,  shall  be  furnished  to  the  im- 
porter by  the  exporter. 

1.  The  certificates  issued  by  an  agent  of 
the  Agricultural  Marketing  Service,  U-8.  De- 
partment of  Agriculture,  as  to  official  regis- 
tration ^f  the  animal  (s)  and  listing  the 
identification  niunber(s)  and  corresponding 
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registration  certificate  number  (s)  for  each 
registered  animal  showing  that  such  num- 
bers have  been  verified  as  legible  and  accu- 
rate for  such  animal,  and  that  the  person 
holding  legal  tltl^  to  the  animal  at  the  time 
of  export  sale  has  appropriately  executed 
such  certificate  for  transfer  to  the  party  des- 
ignated by  the  Importer.  (See  Exhibit  I  or 
n.) 

3.  A  certification  by  the  breeder  of  females 
sold  as  "bred  females"  showing  the  Identi- 
fication number  and  stating  that  the  service 
bull  was  a  registered  bull  of  the  same  dairy 
cattle  breed  as  the  female  to  which  bred. 
(See  Exhibit  I.) 

3.  Tbe  certificates  Issued  or  endorsed  by 
Veterinary  Service,  Animal  and  Plant  Health 
Inspection  Service,  listing  the  Identification 
number (B)  and  showing  that  such  animal 
has  been  inspected  fpr  compliance  with 
"Health"  requirements.  (See  Exhibit  I  or  n.) 

4.  The  certificates  Issued  by  the  Agricul- 
tural Marketing  Service  llsttog  the  Identifi- 
cation number (8)  for  each  animal  showing 
for  such  animal  compliance  with  breed,  age, 
weight,  and  conformation  specifications,  for 
the  class,  as  shown  In  Exhibit  I  or  II,  as  ap- 
plicable. 

6.  certificates  Issued  by  a  veterinarian  ac- 
credited by  Animal  and  Plant  Health  Inspec- 
tion Service,  showing  that  bred  fenmles,  sold 
as  such,  were  examined  and  found  to  be  with 
calf  at  time  of  inspection. 

6.  A  semen  certification  by  a  veterinarian 
accredited  by  Animal  and  Plant  Health  In- 
spection Service,  for  bulls  over  one  year  of 
age. 

B.    DCrAL   rURFOSX   BIZBJS 

When  dual  purpose  breeds'  are  eligible 
for  financing  under  the  provisions  of  both 
Supplement  I  and  Supplement  n  to  OSM-6, 
as  revised,  the  exporter  has  the  option  of 
qualifying  such  animals  under  the  provisions 
of  either  supplement.  Such  option  must  be 
stated  in  the  request  for  a  sale  registration 
filed  pursuant  to  Section  1488.4.  In  the  event 
such  dual  purpose  breeds  are  approved  for 
export  hereunder,  the  provisions  of  this  sup- 
plement shall  apply  with  the  exception  that 
tbe  Assistant  Sales  Manager  for  Coounerclal 
Export  Programs  Is  authorized,  at  the  re- 
quest of  the  applicant,  to  establish  a  mini- 
mum weight  schedule  and  DHIR  Milk  Pro- 
duction Breed  Average. 

BXHIBTr  I  TO  SUPPLXMXNT  II 

VSDA  Approved  Dairy  Cattle  Export  Spe- 
ciflcationa — Femalea,  Option  A  (to  be  aped- 
fled  by  purc^oaer)  ; 

1.  Registered.' 


3.  Heifer  Open — (18  to  30  months) 

4.  Bred  Heifer — ( 18  to  30  months) 

5.  Mature  Cow — (34  to  46  months) 
General  Requirements: 

A.  Health* 

1.  Tested  negative  for  tuberculosis  within 
30  days  of  loading  export  carrier. 

2.  Tested  negative  for  brucellosis  within 
30  days  of  loading  aboard  export  carrier, 
or  is  an  official  vaccinate  under  34  months 
of  age. 

3.  Certified  that  the  United  States  is  a 
country  where  foot-and-mouth  disease  has 
not  eodsted  since  1S29,  contagious  bovine 
pleuropneumonia  has  XK>t  Mdsted  since  1882, 
and  rinderpest  has  never  occurred. 

4.  Animals  come  from  farms  that  have  not 
been  under  State  or  Federal  quarantine  for 
any  communicable  disease  during  the  past 
year. 

6.  Animals  have  been  Inspected  and  found 
sound  (Including  freedom  from  bllndnesc, 
structural  defects,  etc.),  free  of  evidence  of 
communicable  disease  and  exposure  thereto, 
and  free  of  mites,  ticks  and  ringworm  or.freed 
from  the  same. 

6.  Mature  cows  must  be  physically  exam- 
ined at  time  of  Inspection  for  the  presence 
of  mastitis  by  manlptilatlng  and  stripping 
the  udder  and  found  not  to  have  evidence  of 
such  infection.  The  exporter,  at  his  option, 
may  reqvilre  the  person  from  whom  he  ptir- 
chases  a  mature  cow  to  supply  additional  evi- 
dence of  non-cnastltls  Infection  as  he  sees 
fit. 


a.  Ayrshire. 

b.  iBrown  Swiss. 

c.  Chiemsey. 

d.  Holsteln. 

e.  Jersey. 

f .  Milking  Shorthorn.' 

g.  Red  PoU.> 

a.  Nonreglstered.* 

FSEDOICINANT  BBBD 

Specify  from  above. 

Option  B  {to  be  specified  by  purchaser). 


1.  Calf— (6  to  13  months) 

3.  Yearling  Open — ( 13  to  18  months) 


B.  Minimum  Weights.* 

Age' 

Holstrin  and 

Gue.Tisev  and 

Jersey 

(in  months) 

Brown  Swiss 

Ayrshire 

a.  « 

360 

295 

260 

b.  6 

470 

385 

340 

c.  10 

565 

455 

410 

d.  12 

640 

525 

470 

e.  14 - 

710 

585 

530 

t.  16 -- 

775 

635 

555 

|.  18 

h.  20 

83S 

685 

600 

900 

746 

645 

1.  22 

970 

790 

095 

].  34 

k.  26 

1,01s 

845 

735 

1.015 

870 

760 

1.  28 

1.070 

895 

7«0 

m.  30 

1,090 

910 

790 

n.  36  and  over.. 

1,180 

990 

865 

■  Minimum  weights  lor  agea  between  the  ages  s^iown 
shall  be  determined  proportionately. 

3.  Non-reffistered  Animals 


Class 


Holstein 
and  Brown 
Swiss 


Ouemsey 

and 
Ayrshire 


Jersey 


a.  Calf 

360 

295 

280 

b.  Yearling  Open.. 

•40 

525 

470 

c.  Heifer  Open 

835 

685 

600 

d.  Heifer  Bred 

835 

685 

600 

e.  Mature  Cow 

1,015 

845 

735 

C.  Minimiim  Conformation.* 

All  animals  must  meet  the  minimum  body 
conformation  spectficatlona  as  described  in 
Appendix  to  this  Exhibit  I. 

D.  Production  Performance  Index.^    - 

1.  Acceptable.  An  acceptable  performance 
Index  for  Registered  or  iVonretri^tered  FcTtiales 
will  be  considered  to  exist  If  such  animals 
meet  the  minimum  conformation  of  Item  C 
above. 


3.  Superior.  A  Superior  performance  Index 
for  a  Registered  Female  wUl  be  considered  to 
exist  U:  

(a)  Sire  has  a  Plus  (+)  T78DA  Predicted 
Difference  *  eq\ial  to  two  percent  of  DHI  breed 
average  as  shown  In  Item  E  below,  or  In  the 
event  the  Sire  does  not  have  a  summary,  his 
Sire  has  a  pfedloted  difference  (-^600 
pounds)*  and  

(b)  Dam  has  a  OBI  or  DHIB  raoord  *  equal 
to  10  percent  above  the  DHI  breed  average  as 
shown  In  Item  X  btf  ow. 

3.  Superior.  A  superior  performance  Index 
for  a  Registered  or  Nonregistered  Mature  Cow 
will  be  considered  to  exist  If  such  animal  has 
a  DHI  production  record*  16  percent  above 
tbe  DHI  breed  average  as  shown  in  Item  K 
below. 

E.  DHI  Milk  Producttcm  Braed  Average 
(Mature  Equivalent) 

Tbe  following  breed  averages  are  appli- 
cable to  these  specifications. 

2  pet  of    10  pet  of    15  pel  of 
Breed  Br»ed       breed        breed        breed 

average     average    average    average 

{Pound!)  (PoumU)  (Poundi)  iPouruU) 

Ayrshire 11.112            222  1.111           1.666 

Brown  Swiss...       12.203             244  1,220            1.830 

Guernsey. 9,632            192  963           1.444 

Holstein IS.94.1             278  1.394           2.081 

Jersey 8.853             177  885            1.328 

F   Sta'temekt  of  Saavicx 

1.  Bred  females  must  have  bean  bred  to  a 
registered   bull   of   the  sama  breed." 

2.  Bred  females  must  be  at  least  two 
montlhs  pregnant  but  no  more  than  six 
months  pregnant  at  time  of  Inspection  when 
being  shipped  by  vessel.  If  shipped  by  air, 
bred  femalea  must  be  at  least  two  months 
pregnant  but  may  be  up  to  elgbt  months 
pregnant  with  veterinarian  apivoval." 

ApPKifOix  'TO  ExHiarr  I — Mnnicxnc  Bodt 
CoNFoaMATiox  Spbcxfication  fox  Femalbb 

m  addition  to  meeUng  the  minimum 
weight  for  tihe  breed  as  specified  in  Exhibit 
I,  the  *nimaj  shall  possess  femininity,  nor- 
mal breed  conformation,  quality  and  body  ca- 
pacity. She  shall  have  the  genaral  appearance 
of  thrift  and  vitality  with  eyes  bilgbt  and 
ears  alert.  The  feet  and  legs  shall  be  well 
formed  with  the  legs  straight,  strong  and 
well  set.  The  mammary  systmn.  If  sufficiently 
devel(^>ed,  shaU  be  strongly  attached,  well 
balanced  and  of  fine  texture.  The  teats  shall 
be  of  acceptable  slae.  There  shall  be  no 
evidence  of  lameneas  or  other  serious  body 
defects.  She  shall  possess  normal  dairy  char- 
acter by  showing  a  lack  of  obvious  excess 
fatty  condltloii  for  tbe  age  class.  Females 
officlaUy  classified  by  the  respecUve  breed 
association  as  "Good  Plua"  (or  equivalent) 
or  higher  shall  be  acc^tabla  If  found  at  time 
of  inspection  not  to  have  developed  a  phys- 
ical defect  in  confilct  with  the  above-stated 

condltlcKU. 

Exuisrr  II 

USDA  Approved  Dairy  Cattle  Export  Spe- 
cifications— Bulls,  Option  A  {to  be  specified 

by  purchaser) : 


i  Milking  SKnthom  and  Bed  Poll. 

i  AnimalB  must  be  officially  registered  with 
tha  f^jfwopriate  National  Breed  Association 
and  be  so  oertlfied  by  AMB  agent. 

'Dual  purpoae  breeds  (See  pangnfii  E, 
Supplement  larTl). 

•Nonreglstered  animals  will  be  certified 
for  bread  by  AMB  agent. 

•OerttftoatlaD  by  AlfS  agent. 


■Certification  or  endorsement  furnished 
by  Veterinary  Service,  Animal  and  Plant 
Health  Inspection  Sarvlce.  USDA. 

*  Certification  or  endorsement  furnished  by 
Livestock  Division,  AM8,  USDA.  Conforma- 
tion specifications  to  be  based  on  standards 
as  set  out  in  Appendix  to  Exhibit  I  attached. 
Weights  may  be  determined  by  weighing  or 
by  estimates  using  a  girth  measurement  tape. 


*  DHI  or  I^IR  milk  production  records  ma- 
ture equivalent  based  on  306-day.  two  times 
day  milking. 

•Source:  UBOA-DHI  Sire  Summary  Rec- 
ords— Animal  and  Plant  Health  Inspection 
Service. 

•  Souroe:  Breed  Association,  or  Dairy  B«c- 
ords  Processing  Center  Serving  the  DHI  As- 
sociation where  tested. 

i«Must  be  certified  to  by  the  breeder  of 
the  female  at  time  of  sale  to  exporter. 

"The  certification  of  pregnancy  ahaU  be 
by  an  accredited  veterinarian. 
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and 


-•.  Aynhlre. 
b.  Brown  SwUa. 
0.  Ohiernaey. 

d.  Bblsteln. 

f.  MUklng Sborthorn* 

g.  BadPoU.* 

OpUon  B  {tobe  aped  fled  by  purchater) . 

AOt* 

s.  Calf— («  to  13  montbs). 
b.  Tearllng — (13  to  18  months) . 

e.  %>ung  Bull — ( 18  to  34  months) . 
Ld.  Mature BuU— (34 to 48 months). 
•rOeoBral  Requlremanta: 

4i>;A.  Bealth* 
*'A.  Itetwl  negative  for  tuberculosis 
Mbeelosls  within  30  days  of  loading  aboard 
*'  fkporl  carrier. 
^  S.  Aihlmals  come  from  farms  that  have  not 
^M«n^  under  quarantine  for  any  com- 
^bunleable  disease  during  the  past  year. 
^>^  S.  Certified  that  the  United  States  Is  a 
«  ininfey  where  foot-and-mouUi  disease  has 
'  aot  existed  since  1929.  contagious  bovine 
eunpneumonla  has  not  existed  since  1892, 

rinderpest  has  never  occurred. 

4.  Animals  have  been  Inspected  and  found 

lUnd   (Including  freedom  from  blindness, 

;VB«1  defects,  etc.),  free  of  evidence  of 

lunlcable  disease  and  exposure  thereto 

ft^aA  tree  of   mites,  ticks  and  rlngword  or 
^Vjaaed  from  the  same. 
B.  Minimum  Weight.  • 
Aft  ■  (In         HoisMn  and     Oatmaej  and   Jersey 
laooths)         Brown  Bwias        AyrBhire 

e 450  370  315 

P8 585  480  410 

.  10. 710  SS5  460 

tl2. 830  455  565 

14. »30  755  645 

1&- l.OtO  840  746 

la. 1,1SS  920  815 

'.i  21- 1.320  1,085  950 

,24- 1.4SS  1,210  1,060 

<r21 1,570  1,310  1,140 

i  •!  3t 1.870  1.395  1.215 

•t«M  and  over..  1,840  t,.'>45  1.3S0 

j^-lHtnimon  WPlgbU  for  ages  between  the  ages  shown 
'/4<^al  be  determined  proportionately. 

Minimum  Conformation. ' 
animals  must  meet  the  minimimi  body 
^  ^j^ormatlon  as  described  in  Appendix  to 
ik  B»U)lt  n. 
TBl  Protfiiction  performance  Index.  * 
I L  Acceptable.  An  Acceptable  performance 
:  for  a  RegUtered  Bull  will  be  considered 
I  exist  if: 

fSjf- 

>''2An  animals  for  delivery  imder  these  spe- 

f;Wkatlons  must  be  officially  registered  with 

vI~Wi  appropriate  National  Breed  AssoclaUon 

fi<Jbd  be  so  certified  by  AMS  agent. 

^^■Dual  purpose  breeds   (See  paragraph  E, 

fjlllipplement  I  or  n ) . 

JCs  ■  Oertlfled  by  AMS  agent. 

'^fl*  Certification  or  endorsement  furnished  by 

>)feterlnary     Services.     Animal     and     Plant 

^^Jbalth  Znapectlon  Service.  USDA. 

£^"  Certification  at  endorsement  furnished  by 

'        ""^  Division,  Ales,  UBDA.  Oonforma- 

spedficatlons  to  be  based  on  standards 

gn  set  out  In  Appendix  to  Exhibit  n  attached. 

^^''aights  may  be  determined  by  weighing  or 

r  estimates  using  a  girth  measurement  tape. 

''Certification    or   endorsement   furnished 

Uveetock  Division.  AMS.  USDA.  Confor- 

lon  specifications  to  be  based  on  stand- 

i  as  set  out  In  AppendU  to  Exhibit  n  at- 

•<3^ed.    Weights    may    be    determined    by 

jHHghlng  or  by  estimates  using  a  girth  meas- 

it  Upe. 

kdhx  or  DHIR  milk  production  records. 

equivalent  based   oo  306-day.   two 

I  day  milking. 


PROPOSED  RULES 


(a)  5ire  has  a  Plus  (  +  )  USDA  Predicted 
Difference^,  and 

(b)  Dam  has  a  DHI  or  DHIR  record'  10 
percent  above  the  DHIR  breed  average  as 
shown  In  Item  E  below. 

3.  Superior.  A  Superior  performance  Index 
for  a  Registered  Bull  will  be  considered  to 
exist  U: 

(a)  Sire  has  a  Plus  (  +  )  USDA  Predicted 
Difference'  equal  to  two  percent  of  DHIR 
breed  average  as  shown  In  item  E  below, 
and 

(b)  Dam  has  a  DHI  or  DHIR  record*  20 
percetit  above  the  DHIR  breed  average  as 
shown  in  item  E  below. 

E.  DHIR  Milk  Production  Breed  Averages 
{Mature  Equivalent). 

The  following  breed  averages  are  appli- 
cable; to  these  specifications: 

Breed      2  pet  of    10  pet  of   20  pet  of 
Br^ed  average      breed        breed        breed 

average     average     average 


(Pouruit)  {Poand$)  (Poundt)  (Poundt) 

AyrsiUre 12,556  251          1,255           2.511 

Browa  Swiss--.      13,187  264          1,318            2,637 

Ouer»soy 10,483  210          1.048           2,096 

Holsttiii 15,204  304          1,520           ,1,040 

Jersey 9,465  189             946            l.SM 


F.  A  semen  check  indicating  at  least  60 
percent  sperm  Tnotility  must  be  supplied  for 
bulla  over  one  year  of  age.* 

APPKNDIX  TO  BXHIBrr  U — ^MlNIMTTM  BODT 

CoKroKMATioN  Spkchtcatxons  roa  Buixs 

In  addition  to  meeting  the  minimum 
weight  for  the  breed  as  specified  in  Exhibit 
n,  ttie  animal  shall  possess  masculinity,  nor- 
mal breed  conformation,  quality,  and  body 
capacity.  He  ahaU  have  the  general  i^ipear- 
anOB  of  thrift  and  vitality  with  eyea  bright 
and  ears  alert.  The  feet  and  legs  shall  be 
weU  formed  with  legs  straight,  strong,  and 
wen  set.  There  shall  be  no  evidence  of  lame- 
ness or  other  serious  body  defects.  He  shall 
possess  normal  dairy  character  by  showing  a 
lack  of  obvious  excess  fatty  condition  for  the 
age  class.  Bulls  officially  classified  by  the  re- 
spective breed  association  as  "Good  Plus"  (or 
equivalent)  or  higher  shall  be  acceptable  if 
fopnd  at  time  of  Inspection  not  to  have  de- 
veloped a  physical  defect  in  conflict  with  the 
abpve-stated  conditions. 

STn>PLEMx'NT  III — Breeding  Swini; 

Section 

A.  Additional  definitions. 

B.  Submission  of  requests  for  sale  reglstra- 
tlens. 

C.  Additional  documents  required  after 
delivery. 

O.  Miscellaneous. 

Exhibit  I — Femalee.  i 

Exhibit  n— Boazs.  ' 

Appendix  I — Health  Requlremeivts. 
Appendix  n — Speclfioatlons  for  Official  U.S. 
Standards  for  Oiiades. 

a.   ADOmOKAL  DXFINITIONS 

1.  "Port  value'  means  the  net  amount  of  the 
exporters  sales  price  for  breeding  swine  to 
be  exported  under  the  financing  agreement. 
basis  fas.  or  f.o.b.  export  carrier  at  U.S. 
ports,  at  US.'ljorder  potnta  of  exit,  or  at  U.S. 
points  of  flight  if  transpcw^ed  by  air  freight. 
The  point  of  exportation  for  animals  shall  be 
designated  by  the  Animal  and  Plant  Health 


'  Source:  USDA-DHI  Sire  Summary  Rec- 
ords, Animals  and  Plant  Health  Inspection 
Service. 

•Source:  Breed  Association  or  Dalrv  Rec- 
ords Processing  Center  Serving  the  DHI  As- 
sociation where  tested. 

•  Certification  must  be  issued  by  an  accred- 
ited veterinarian. 


Inspected  Bervioe,  VS.  Department  of  Agri- 
culture. The  port  value  shaU  not  Include  the 
ocean  freight  for  c.&f.  sale  or  ocean  freight 
and  marine  %Dd  war  risk  Insurance  for  a 
cLf.  sale,  and  stiall  also  not  include  any  ani- 
mal care  or  servicing  cost  Incurred  after  such 
animals  are  loaded  aboard  the  export  car- 
rier. The  net  amount  of  the  exporter's  sales 
price  means  the  contract  price  for  the  ani- 
mals leea  any  payments  made  by  the  Importer 
and  lees  any  discounts,  credits,  or  allowances 
to  the  importer.  Such  net  amount  atell  not 
excseed  (a)  for  boars,  »T60  each;  (b)  for  bred 
females,  $600  each;  and  (c)  fOT  unbred  fe- 
males $400  each,  unless  sfHiroved  by  the  As- 
sistant Sales  Manager  for  Oommercial  Export 
Programs.  The  difference,  if  any,  between  the 
maximum  net  gmount  specified  in  (a)  (b) ,  or 
(c)  of  this  parsginph  A.  1.  and  the  oontraot 
price  for  the  individual  antmal  sSmU  not  be 
Included  as  part  of  the  port  valtw. 

2.  "Producer"  me&ns  the  person  holding 
legal  title  to  the  animal  at  time  of  birth  and 
who  has  had  continuous  ownersbtp  of  such 
anim'Ol  until  sold  for  export  under  an  ap- 
proved flnanclng  asireement. 

3.  "Bred  female"  means  a  bred  gilt  as  set 
forth  in  Exhibit  I.  Ootion  B,  and  must  be  ac- 
connDanied  by  a  breeding  certificate  provided 
by  th«  breeder. 

4.  "Breeder"  means  the  person  holding 
legal  title  to  the  female  n-THTTm]  at  the  time 
she  was  served  to  qualify  such  ^^witw^i  here- 
under ««  a  bred  female. 

6.  "Reglotered  animal"  me«ms  an  eligible 
anlnwvl  which  the  appropriate  national  breed 
association  has  officially  registmed.  declared 
Miglble  for  registry  or  otharwlse  olaasified  as 
a  purebred  antmal  of  that  breed. 

6.  "Eligible  animal"  means  a  regtotered 
animal  which  meets  all  ot  the  f<dlowing  re- 
quirements: 

(a)  The  animal  must  have  been  owned  by 
a  person  who  had  continuous  title  to  such 
animal  for  a  period  of  at  least  60  days  im- 
mediately before  acquisition  by  the  exporter, 
unless  the  exporter  is  the  producer  of  the 
animal; 

(b)  The  animal  must,  at  the  time  of  ex- 
port, have  two  eartaps  acceptable  to  USDA  as 
an  authentic  identtfylng  symbol  for  such 
animal  cmd  must  be  marked  with  a  legible 
ear  notch  which  corresponds  with  the  num- 
ber shown  In  the  oertlflcate  of  registration 
or  other  oQclal  document  Issued  by  the  ap- 
propriate national  breed  association: 

(c)  The  animal  must  qualify  under  the 
soedficatlons  of  Exhibit  I  for  females  and 
Exhibit  n  for  boais. 

B.  ST7BMISSION  OF  RKQT7X8TS  FOX  SALB 
RXOISTaATIONS 

1.  In  addition  to  the  information  required 
by  }  1488.4(c)  (1)  through  (11).  the  request 
for  a  Stale  registration  for  financing  export 
credit  sales  of  breeding  swine  shall  Include 
the  following: 

(a)  A  list  of  the  animals  to  be  exported  in- 
cluding the  identification  number,  breed,  and 
price  under  the  following  classes: 

1.  Boars. 

2.  Bred  females. 

3.  Unbred  females. 

(b)  If  applicable,  a  statement  of  Justifica- 
tion for  prices  over  the  "'*'T<mssm  limits 
specified  in  A.l.(a),  (b).  or  (c). 

(c)  A  statement  that  such  animals  will 
conform  to  the  general  specification  require- 
ments fiet  forth  In  Exhibit  I  or  II,  as  applica- 
ble to  the  class  of  animals  to  be  exported. 

2.  In  addition  to  the  consideration  ^>ecified 
in  ;  1488.3,  a  financing  period  in  excess  of 
12  months  but  not  in  excess  of  38  montbs 
for  breeding  swine  nxay  be  justified  when  it 
will  result  in  the  use  by  the  importer,  or  by 
purchasers  from  the  importer,  of  the  y.nimiki» 
in  the  destination  country  under  ccKMlltlons 
which  will  promote  expanded  demand  for  ad- 
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PROPOSED  RiRES 


38.19 


ditioual  breeding  animals  or  feed  stuffs  fma 
the  United  States. 

C     ADDITIONAL   DOCUMENTS   REQrrttED   AETXa 
DEIJVKBT. 

In  addition  to  the  documents  specified  In 
!  1488.8  (b)  through  (e),  the  expwter  shaU 
submit  the  foUowlng  documents  to  the 
Treasurer,  Commodity  Credit  Corporation: 

1.  An  animal  identlflcaOon  list  containing 
the  following  information: 

(a)  Identification  number. 

(b)  For  each  animal,  shown  separately  op- 
posite the  identification  number,  the  sales 
price  as  specified  in  the  sales  Invoice. 

2.  A  certification  by  the  exporter  that  ani- 
mals of  the  description  in  the  exporter's  sales 
contract  have  been  delivered,  and  that  the 
exporter  knows  of  no  defenses  to  the  account 
receivable  assigned  to  OOC. 

D.    MISCmjlNEOUS 

The  following  documents  or  certifications, 
as  applicable,  shall  be  furnished  to  the  im- 
porter by  the  exporter: 

1.  The  certificates  issued  by  an  agent  of  the 
Agricultural  Marketing  Service,  U.S.  Depart- 
ment of  Agriculture,  as  to  official  registration 
of  the  animal  (s)  and  llirtlng  the  identlflea- 
tlon  nunilier(s)  and  corresponding  registra- 
tion certificate  number  (s)  for  each  animal 
showing  that  such  nuBibers  have  been  veri- 
fied as  legible  and  acctnrate  for  such  animal, 
and  that  the  person  holding  legal  Utle  to 
the  animal  at  the  time  of  export  sale  has 
appropriately  executed  such  certificate  for 
transfer  to  the  party  designated  by  the  Im- 
porter. (See  Exhibit  I  or  n.) 

2.  A  certtfication  by  the  breeder  of  females 
Bold  as  "bred  females"  showing  the  Identifica- 
tion number  of  both  the  female  and  boar 
and  stating  that  the  service  boar  was  a  reg- 
istered boar  of  the  same  breed.  In  addition 
the  breeder  will  certify  that  the  bred  females 
have  missed  at  least  one  heat  polod  since 
last  servloe.  It  wUl  also  be  certified  by  the 
breeder  that  the  bred  femalee  will  not  be 
more  than  three  months  pregnant  at  time 
of  departure  from  point  of  exit. 

3.  The  certificates  issued  or  endorsed  by 
Veterinary  Services,  Animal  and  Plant  Health 
Inspection  Service,  listing  the  identification 
number  and  showing  that  such  aiUmal  has 
been  iniq>ected  for  compliance  with  "Health" 
requirements.  (See  Appendix  I  to  Exhibits 
I  and  n.) 

4.  The  certificates  issued  by  the  Agricul- 
tural Marketing  Service  listing  the  identifica- 
tion nun^ber  for  each  animal  and  showing  tor 
such  ftTi<mA.i  compliance  with  breed  registra- 
tion, number  of  teats,  and  USDA  grade,  for 
the  dass^.^as  shown  in  Exhibit  I  or  II,  as 
applicable. 

5.  The  certificates  signed  by  the  breeder 
listing,  for  each  animal,  the  Individual  iden- 
tification nimiber,  breed,  and  age  and  a  state- 
ment tliat  the  animal  was  from  a  litter  of  at 
least  seven  pigs. 

EXHIBTr   I   TO   SlTPPLElCEITT   III 

VSDA  Approved  Breeding  Swine  Export 
Specifications — Females,  Option  A  {to  be 
specified  by  purchaser) : 

1.  Registered.^ 


a.  Poland  China. 

b.  Chester  White. 

c.  Ycx'kshlre. 

d.  HampBhlre. 


e.  Berkshire. 

f .  Dnroc. 

g.  Taznworth. 
h.  Ijandraoe. 
1.  Ha«ford. 

J.  Spotted  Swine. 

Option  B  {to  be  sepcifled  by  purchaser) . 


1.  Unbred  female — 10  weeks-7  months.* 

2.  Bred  femtkle — 7-14  months. 
General  Requirements: 

A.  Health.  (See  Appendix  I) 

B.  Minimum  VSDA  Grade— VS.  No.  2.' 

O.  Eligible  females  must  be  out  of  a  litter  of 
at  least  seven  pigs.'  Also,  they  must  have  at 
least  six  functional  teats  on  each  side  of  the 
underline  with  no  inverted  nipples.* 

D.  Statement  of  SertHce  or  Other  Require- 
ments. 

Bred  females  mvist  have  been  bred  to  a 
registered  boar  of  the  same  breed.  In  addi- 
tion, bred  females  shall  have  missed  at  least 
one  heat  period  since  last  service  and  be  not 
more  than  three  months  pregnant  at  time 
ef  departure  from  p)olnt  of  exit.' 

n  TO  StrPPLEMENT  IH 


VSDA  Approved  Breeding  Swine  Export 
Specifications — Boars.  Option  A  {to  be  spec- 
ified by  purchaser) : 


(a)  Poland  China. 

(b)  Chester  White. 

(c)  Yorkshire. 

(d)  Hampshire. 

(e)  Berkshire. 

(f)  Duroc. 

(g)  Tamworth. 
(h)  Landrace. 
(1)  Hereford. 

(J)  Spotted  Swine. 

Option  B  {to  be  .tpecifietl  by  purchaser) 


1.  Boar  pigs — 10-16  weeks.' 

2.  Boars — 4-8  months. 

3.  Boars — 8-12  months. 
General  Requirements: 

A.  Health.  (See  Appezidix  I) . 

B.  Minimum  USDA  grade—VS.  No.  1.* 

C.  Eligible  boars  must  be  from  a  Utter  of 
at  least  seven  pigs.' 

Appendix  I  To  Exhjbits  I  and  n 

HEALTH    KEQTTiaEMXNTS  ' 

Swine  financed  tor  export  under  the  COC 
Export  Credit  Sales  Program  shall  be  certified 


by    the    appropriate    USDA    Inspectors    as 
fcAlows: 

1.  U.S.  is'  free  of  foot-and-mouth  dLsea.se. 
African  swine  fever,  Teschen  disease  and 
vesicular  exanthema. 

2.  ITie  swine  originate  from  a  free  area* 
where  hog  cholera  is  not  known  .to  exist 
according  to  Title  9,  Part  76  of  the  US 
Department   of   Agriculture   regulations 

3.  Animals  have  been  mspected  and  found 
sound  (including  freedom  from  blindness, 
structural  defects,  etc.),  free  of  evidence  of 
commumcable  disease  and  exposure  thereto, 
and  free  of  mites,  lice,  and  ticks  or  freed 
from  the  same. 

Export  Inspection  and  certification  re- 
quirements of  the  XJS.  Department  of  Ag- 
riculture must  be  met. 

Appendix  II  to  Exhibits  I  and  H 

Specifications  for  Official  Vnited  Stutes 
Standards  for  Grades  of  Feeder  Pig^ 

TJ.S.    NO.     1 

Feeder  pigs  in  this  grade  near  the  border- 
line of  the  UJS.  No.  2  grade  are  long  and 
have  thick  muscling  throughout.  Thicknes.s 
of  muscling  Is  particularly  evident  in  thick 
and  full  hams  and  shoulders.  The  hams  ahd 
shoulders  are  thicker  than  the  back,  which 
Is  well-rounded.  They  usually  present  a  well- 
balanced  appearance. 

O.S.    NO.    2 

Feeder  pigs  in  this  grade  near  the  border- 
line of  the  U.S.  No.  3  grade  are  moderately 
long  and  have  moderately  thick  muscling 
throughout.  Thickness  of  muscling  is  par- 
ticularly evident  in  moderately  thick  and 
full  hams  and  ahoulders.  The  back  usually 
appears  slighUy  «uU  and  well-rounded.  They 
tisually  present  a  well-balanced  appearance. 

Note. — The  recordkeeping  and  reporting 
requirements  contained  herein  have  been 
approved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal  Re- 
ports Act  of  1942. 

Signed  at  Washington,  D.C.  on  Janu- 
ary 14.  1977. 

James  L.  Hutchinson. 
Vice     President,     Commodity 
Credit  Corporation  and  Gen- 
eral Sales  Manager,  Office  of 
the  General  Sales  Manager. 
[PR  Doc.77-1841  FUed  l-19-77;8:46  am] 


t  All  *"twia.i«  for  delivery  under  these  spec- 
ifications must  be  cotified  by  AMS  agent  as 
officially  registered  wltti  the  appropriate  Na- 
tional Breed  Aasoolation. 


'Certification  by  breeder. 

*  Female  pigs  in  this  class  must  weigh  at 
least  60  i>ounds.  Certification  furnished  by 
Livestock  Division,  AMS,  USDA. 

"Certification  fumlsbed  by  Livestock  Di- 
vision, AMS,  USDA.  Grade  to  l>e  based  on 
the  official  UjS.  standards  for  grades  of  feeder 
pigs.  (See  Appendix  II.) 

4  Certification  by  Livestock  Division.  AMS, 
USDA. 

1  All  animals  for  delivery  under  ttiese  spec- 
ifications must  be  certified  by  AMS  agent  as 
(^cisOly  registered  with  the  appropriate  Na- 
tional breeder. 

*  Certification  by  Breeder. 

*  Boar  pigs  must  weigh  at  least  60  pounds. 
Certification  furnished  by  Livestock  Divi- 
sion, AMS,  USDA. 

« Certification  furnished  by  Uveetock  Di- 
vision, AMS.  USDA  Grade  to  be  baaed  oa 
the  official  UJS.  standards  for  grades  of  feeder 
pigs.  (See  Appendix  II.) 

*  Certification  by  breeder 

>  Certification  or  endorsement  fnmtsbed 
by  Veterinary  Services.  Animal  and  Plant 
Health  Inspection  Senrioe.  USDA. 


Animal  and  Plant  Health  Inspection 
Service 

[9CniPart92] 

FOREIGN  EMBARKATION  QUARANTINE 
STATION  FOR  LIVESTOCK 

Proposed  Criteria  and  Standards  for 
EstaMishment 

•  Purpose.  The  purpose  of  these  pro- 
posed amendments  is  to  provide  stand- 
ards for  a  foreign  embftikatfcm  quaran- 
tine facility  in  which  livestock  iMoposed 
fcH-  lmportatk»  into  the  United  States 
through  the  nemlng  Key  Animal  Import 
Colter  may  be  assembled  and  processed 
for  exportotloa  to  the  United  States.  • 

Statement  of  eontiderations.  Notice  is 
hereby  gtven  In  accordance  with  the  ad- 
mlntetmtive  procedure  provisions  in  5 
U.S.C.  553,  that,  pursuant  to  section  1  of 
the  Act  of  May  6,  1970  (21  VS.C.  135>, 


*  Pree  area  means  a  radius  of  6  miles  with- 
in which  no  cholera  has  occurred  within  3 
months. 
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t: 

pile  Aiiimal  and  Plant  Health  Inspection 
fService  is  considering  amending  Part  92, 
iritle  9,  Code  of  Federal  Regulations,  to 
'i>rovide  standards  for  such  a  foreign  em- 
i'>arkation  quarantine  facility.  Sectl<m  1 
»»f  the  Act  of  May  6.  1970  (Pub.  L.  91- 
«i39.  84  Stat.  202  (21  U.S.C.  135)),  pro- 
vides authority  for  the  Secretary  of  Agrl- 
>tulture  to  establish  and  maintain  a 
tiaximum  security  international  animal 
>iuarantlne  station  within  the  territory 
(Of  the  United  States,  into  which  n.n1mft1a 
may  be  brought  from  any  country.  In- 
cluding but  not  limited  to  those  coimtries 
In  which  the  Secretary  determines  that 
rinderpest  or  foot-and-mouth  disease 
<FMD)  exists,  and  be  subsequently 
moved  into  other  i>arts  of  the  United 
States,  in  accordance  with  such  condi- 
tions as  the  Secretary  shall  determine 
are  adequate  to  prevent  the  introduction 
Into  and  dissemination  within  the  United 
States  of  livestock  or  poultry  diseases  or 
pests. 

In  order  to  guard  against  the  importa- 
tion into  the  Fleming  Key  facility  of 
animals  Infected  with  diseases  such  as 
rinderpest  and  foot-and-mouth  disease, 
it  appears  necessary  that  such  animals 
^ould  be  held  in  a  foreign  embarkation 
quarantine  prior  to  shipment  to  Fleming 
Key.  An  embarkation  quarantine  would 
reqiiire  frequent  inspection  and  super- 
vision by  Department  personnel  and 
therefore  would  constitute  an  expense  to 
the  Department.  Further.  It  appears  that 
logistic  problems  would  arise  concerning 
the  gathering  of  animals  from  different 
countries  and  placing  them  in  an  em- 
bej±ati(»i  quarantine  facility  for  subse- 
quent shipment  to  Fleming  Key.  Accord- 
ingly, It  appears  that  a  single  embarka- 
tion quarantine  facility  with  a  capcwjity 
of  450  animals  would  minimize  the  prob- 
lems of  supervision,  expense,  and  co- 
ordination of  movement  of  animals  into 
Fleming  Key.  smd  would  maximize  the 
utilization  of  the  Fleming  Key  facility 
and  reduce  the  chsmce  of  the  Introduc- 
tion of  communicable  diseases  of  live- 
stock and  poultry  into  this  country, 
•nierefore,  the  Department  is  proposing 
to  establish  standards  of  approval  for 
such  a  facility. 

Part  92,  Title  9,  Code  of  Federal  Regu- 
lations, woxild  be  amended  In  the  follow- 
ing respects: 

A  new  §  92.4a  would  be  added  to  read: 

§  92.  (■  Embarkalion  quarantine  facili- 
ty ;  criteria  and  standards  for  ap- 
proval. 

Criteria  for  the  establishment  of  an 
approved  embarkation  quarantine  fa- 
cility outside  the  United  States  for  the 
purpose  of  importing  animals  into  the 
United  States  through  the  Fleming  Key 
Animal  Import  Center  are  as  follows : 

(a)  Establishment.  (1)  The  DQ>uty 
Administrator,  Veterinary  Services,  may 
enter  Into  an  agreement  with  one  or 
more  pcui^les  for  the  establishment  of 
such  a  facility  pursuant  to  the  standards 
In  paragraph  (b)  of  this  section. 

(2)  To  quality  for  designation  as  an 
approved  embarkation  quarantine  facfl- 
ity   and  to  retain  such  approval,  the 
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physical  facility,  and  its  maintenance 
and  operation,  shall  meet  the  minimum 
requirements  of  paragraph  (b)  of  this 
section. 

(3)  All  costs  associated  with  the  es- 
tablishment and  operation  of  such  an 
approved  embarkation  quarantine  facil- 
ity shall  be  borne  by  the  owner  or  opera- 
tor of  such  facility. 

(4)  Requests  for  approval  and  plans 
for  proposed  facilities  shall  be  submitted 
to  the  Deputy  Administrator,  Veterinary 
Services,  Animal  and  Plant  Health  In- 
spection Service,  U.S.  Department  of 
Agriculture,  Federal  Building,  6505  Bel- 
crest  Road,  Hyattsville,  Maryland  20782. 
Each  request  for  approval  wUl  be  con- 
sidered on  the  basis  of  the  date  and  time 
it  is  received  by  the  Deputy  Administra- 
tor, Veterinary  Services.  The  first  such 

-application  received  which  can  comply 
with  the  standards  and  regulations  es- 
tablished in  this  section  shall  be  ap- 
proved by  the  Deputy  Administrator, 
Veterinary  Services.  If  the  approval  of 
any  approved  facility  is  ever  terminated 
or  revoked,  then  the  Deputy  Adminis- 
trator, Veterinary  Services,  shall  approve 
another  application  in  the  same  manner 
as  set  forth  in  this  paragraph. 

(5)  Permission  to  place  animals  in  the 
foreign  embarkation  quarantine  facility 
shall  be  given  to  any  person  who  hsB 
received  permission  to  import  animalB 
through  the  Fleming  Key  Animal  Import 
Center  unless  the  Deputy  Administrator, 
Veterinary  Services,  determines  that 
sufficient  grounds  exist  whereby  such 
person  may  be  denied  such  permission. 

(6)  Fees  charged  by  the  owner  cff 
operator  for  the  use  of  such  facility  shall 
be  provided  in  private  agreements  be- 
tween the  owner  or  operator  of  the  facil- 
ity and  the  owners  of  the  animals  pro- 
posed for  importatiCHi.  Such  fees  shall 
be  nondiscriminatory  and  reasonable  as 
determined  by  the  Deputy  Administra- 
tor, Veterinary  Services. 

(7)  Approval  of  any  approved  quaran- 
tine facility  may  be  withdrawn  at  any 
time  by  the  Deputy  Administrator,  Vet- 
erinary Services,  upon  his  determination 
that  any  requirement  of  this  section  Is 
not  being  met.  Before  such  action  Is 
taken,  the  operator  of  the  facility  will  be 
Informed  of  the  reasons  for  the  proposed 
action  and  afforded  opportunity  to  pre- 
sent his  views  thereon.  Upon  withdrawal 
of  approval,  the  operator,  upon  request, 
shall  be  afforded  opportimity  for  a  hear- 
ing with  respect  to  the  merits  or  validity 
of  such  withdrawal  or  refusal  shall  con- 
tinue In  effect  unless  otherwise  ordered 
by  the  Deputy  Administrator,  Veterinary 
Services. 

(b)  Standards  for  approval  of  em- 
barkation quarantine  facilities — (1)  Lo- 
cation, (i)  The  embarkation  quarantine 
facility  shall  be  so  located  as  to  be  Iso- 
lated from  all  domestic  ruminants,  swine, 
and  poultry  and  from  all  wild  nunhiantB, 
swine,  and  poultry  and  shall  be  near 
docks  from  which  International  ship- 
ments may  be  made  by  ocean  vessels. 

(11)  The  route  of  travel  between  the 
embarkation  quarantine  facility  and  the 
docks  from  which  such  animals  are  to  " 


exported  shall  be  through  areas  free  of 
domestic  and  wild  ruminants,  swine  and 
poultry.  < 

(Hi)  The  facility  shall  be  so  situated 
that  there  will  be  no  contact  between 
animals  held  in  the  facility  with  any 
other  species  of  animals. 

(iv)  The  facility  shall  be  so  situated 
that  it  will  be  free  from  contact  with 
water  and  waste  effluents  from  local  live- 
stock or  poultry.  Water  and  waste  efflu- 
ents from  the  facility  shaJl  be  disposed  of 
in  a  manner  determined  by  the  Deputy 
Administrator,  Veterinary  Services,  to  be 
adequate  to  insure  no  exposure  to  local 
livestock  or  poultry. 

(2)  Building,  (i)  The  exterior  of  the 
building  shall  be  of  durable,  low  main- 
tenance, waterproof  type  construction 
that  will  withstand  repeated  cleaning 
and  disinfecting. 

(11)  Roofs  shall  be  watertight.  The 
styling  and  configuration  of  the  roof  of 
the  animal  holding  building  shall  pro- 
vide for  optimum  air  circulation 
throughout  the  facility. 

(ill)  The  interior  finish  of  the  build- 
ing shall  be  durable,  washable,  and  of 
low  maintenance  type  construction.  The 
floor  shall  be  concrete  with  no  cracks 
or  crevices. 

(Iv)  All  openings  in  the  building  shall 
be  double  screened,  with  such  mesh  as 
to  preclude  the  entrance  of  small  flsong 
insects  such  as  mosqultos  into  the  ani- 
mal hodlng  area. 

(v)  Stalls,  pens,  and  runways  shall  be 
constructed  of  sufiQclent  height  and 
strength  to  confine  and  restrain  all  ani- 
mals simultaneously  for  dally  veteri- 
nary examinations. 

(vl)  at  least  70 -foot  candle  lighting 
shall  be  provided  in  the  inspection  area. 
A  mlnimimi  light  of  30 -candle  shall  be 
available  in  all  other  areas  of  the  facility. 

(vii)  A  dipping  vat  of  a  concrete  pit 
type  with  inspection  chute,  holding  pen, 
dripping  pen,  and  post-drip  area  similar 
to  USDA  Extension  Plan  5940,  revised, 
shall  be  provided." 

(vlli)  The  waste  management  system 
shall  be  carefully  designed  to  meet  all 
applicable  sanitation  and  quarantine  re- 
quirements and  the  existing  environ- 
mental standards  of  the  coimtry  in 
which  the  embarkation  quarantine  fa- 
cility is  located. 

(3)  Fencing.  (1)  The  outer  perimeter 
of  all  facilities  shall  be  siu-rounded  by  a 
fence  which  shall  be  of  sufficiently  small 
mesh  as  to  preclude  the  entrance  of  small 
farm  animals,  including  dogs,  and  of 
such  height  and  strength  as  to  prevent 
entrance  of  larger  animals.  This  fence 
shall  be  located  at  least  200  feet  from 
the  building  in  which  quarantined  ani- 
mals are  to  be  held. 

(ii)  In  areas  affected  by  cattle  fever 
ticks  all  such  facilities  shall  be  double 
fenced  with  the  inner  perimeter  fence 


r 


"  Copies  of  the  tJSDA  Extension  Plan  5940, 
revised,  may  be  obt*dned  from  the  Deputy 
Administrator,  Veterinary  Services,  Animal 
and  Plant  Health  Inspection  Service,  US. 
Department  of  AgriciUture,  HyattsvlUo, 
Maryland  20782. 
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located  at  least  15  feet  from  the  outer 
perimeter  fence.  When  double  fencing  le 
required,  the  space  between  the  outtf 
and  inner  perimeter  fences  shall  be  kept 
free  from  all  foliage  at  aU  times. 

(iii)  The  outer  teace  of  the  facility 
shall  be  posted  with  signs  In  ai^nniiiate 
language,  which  shall  convey  the  follow- 
ing :  Restricted  Area — keep  out.  Quaran- 
tine Area — keep  out,  or  Restricted  Quar- 
antine Area — keep  out. 

(4)  Ottier  requirements.  (1)  Access  In- 
to the  quarantine  area  shall  be  tlirough  a 
single  door  which  shall  lead  into  a  walk 
through  shower  area  with  clothes  change 
areas  located  on  either  side  of  the  shower 
and  adjacent  thereto. 

(11)  Toilet  and  lavatwy  facilities  as 
determined  by  the  Deputy  Administra- 
tor, Veterinary  Services,  to  be  sulequate 
to  preclude  transmission  of  livestock  or 
poultry  disease  agents  from  the  facility 
shall  be  located  within  the  animal  hold- 
ing areas. 

(iii)  A  sufficient  supply  of  clean  cloth- 
ing Including  towels  and  footwear  as  de- 
termined by  the  Deputy  Administrator 
shall  be  maintained  within  the  quaran- 
tine area. 

(iv)  A  continuous  supply  of  hot  and 
cold  running  water  shall  be  provided 
which  shall  Include  potable  water  for 
personnel. 

(v)  If  lunch  is  to  be  eaten  within  the 
facility,  a  lunch  room  must  be  provided 
and  all  food  entered  into  the  facility 
must  be  approved  by  the  supervising 
United  States  government  veterinarian. 

(vl)  A  separate  room  containing  the 
equipment  for  preparation  and  packag- 
ing of  laboratory  specimens  with  ade- 
quate ofBce  space  as  determined  by  the 
Deputy  Administrator,  Veterinary  Serv- 
ices, to  perform  his  duties  shall  be  pro- 
vided for  the  supervising  veterinary  of- 
ficial. All  records,  equipment,  and  other 
mtterials  used  in  the  facility,  must  be 
maintained  within  the  quarantlnt  facil- 
ity for  the  entire  quarantine  period. 

(vli)  A  separate  area  situated  apart 
from  the  animal  holding  area  shall  be 
provided  for  necropsies  and  a  means  for 
the  ronoval  of  the  carcass  of  dead  ani- 
mals shaU  be  provided  without  breaking 
quarantine  security. 

(viil)  An  animal  receiving  area  and  a 
chute  or  stocks  for  restraint  during  ex- 
amination and  veterinary  inspection,  as 
determined  to  be  appropriate  by  the  Dep- 
uty Administrator,  Veterinary  Services, 
to  permit  examination  oi  the  animal, 
shall  be  provided. 

(Ix)  Feed  shtdl  be  stored  In  such  a 
manner  that  replenishment  during  the 
quarantine  period  does  not  require  trans- 
porting vehicles  to  enter  the  quarsoitlne 
area. 

(X)  Equipment  necessary  for  the  care, 
cleaning,  feeding,  waste  disposal,  and 
handling  of  the  aninialfi  shall  be  pro- 
vided and  maintained  within  the  quar- 
antine area. 

(xl)  Additional  requirements  as  to  se- 
curity, physical  plant  and  facilities,  and 
sanitation  may  be  imposed  by  the  Dep- 
uty Administrator,  Veterinary  Services, 
in  each  spectfle  case  in  order  to  assure 
that  the  quarantine  of  the  animals  in 


such  facility  will  be  adequate  to  enable 
determination  of  their  health  status, 
prevent  the  spreskd  of  disease  among  an- 
imals in  quarantine,  and  i^event  escape 
of  animal  disease  agents  from  the 
facility. 

Any  person  who  wishes  to  submit  writ- 
ten data,  views,  or  arguments  concerning 
the  proposed  amendments  may  do  so  by 
filing  than  with  the  Deputy  Administra- 
tor, Veterinary  Services,  Animal  and 
Plant  Health  Inspecticm  Service,  U.B. 
Department  of  Agriculture,  Hyattsville, 
Maryland  20782,  before  March  22,  1977. 

All  written  submissions  made  pursxiant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  Federal  Build- 
ing, 6505  Belcrest  Road,  Room  821-A, 
Hyattsville,  Maryland,  during  regular 
hours  of  business  (8  a.m.  to  4:30  pjn., 
Monday  to  Friday,  except  holidays)  in  a 
manner  convenient  to  the  public  busi- 
ness (7CFR  1.27(b)). 

Comments  submitted  should  bear  a 
reference  to  the  date  and  psLge  niunber 
of  this  issue  In  the  Fedeuu.  Register. 

Done  at  Washington,  DC,  this  17th 
day  of  January  1977. 

Note. — The  Animal  and  Plant  Health  In- 
spection Service  has  determined  that  thlfi 
document  does  not  contain  a  maJCMr  prtqtosal 
requiring  preparation  of  an  Inflation  Impact 
Statement  under  Bzecutlve  Order  11821  and 
OMB  Circular  A-107. 

Pierre  A.  Chaloux. 
Acting  Deputy  Administrator. 

Veterinary  Services. 

IPR  Doc.77-1966  PUed  l-19-77;8:«  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 

[14CFI?Part71] 
I  Airspace  Docket  No.  76-PC-71 

TRANSITION  AREA 

Proposed  Alteration 

The  Federal  Aviation  Administration 
(FAA)  is  considering  an  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions that  would  alter  the  700  feet  tran- 
sition area  of  Honolulu,  Hawaii. 

Interested  p>ersons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views  or  arguments  as 
they  may  desire.  Communications  should 
identify  the  airspace  docket  number  and 
be. submitted  in  triplicate  to  the  Direc- 
tor, Pacific-Asia  Region,  Attention: 
Chief,  Air  Traffic  Division,  Federal  Avi- 
ation Administration,  P.O.  Box  4009, 
Honolulu,  Hawaii  96813.  AU  communica- 
tions received  mi  or  before  February  22, 
1977,  will  be  consld^ed  before  acticm  Is 
taken  on  the  proposed  amendmait.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

An  official  docket  will  be  available  for 
examination  by  Interested  persons  at  the 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket,  AGC-24,  800  Independence  Ave- 
nue, S.W.,  Washington,  D.C.  20591.  An 
informal  docket  also  will  be  available  for 


examination   at   the   office   of   the   Re- 
gional Air  Traffic  Division  Chief. 

Request  for  copies  of  this  notice  of 
proposed  rulemaking  should  be  ad- 
dressed to  the  Federal  Aviation  Admin- 
istration, Office  of  Public  Affairs.  Atten- 
tion: Public  Information  Center.  APA- 
430,  800  Independence  Avenue,  S.W., 
Washington.  D.C.  20591. 

As  part  of  this  proposal  relates  to  the 
navigable  airspace  outside  the  United 
States,  this  notice  Is  submitted  in  con- 
sonance  with   the   ICAO   International 
Standards  and  Recommended  Practices. 
Applicability  of  International  Stand- 
ards and  Recommended  Practices  by  the 
Air  Traffic  Service,  FAA,  in  areas  out- 
side domestic  airspace  of  the  United 
States  Is  governed  by  Article  12  of  and 
Annex  11  to  the  Convention  on  Interna- 
tional Civil  Aviation,  which  pertain  to 
the  establishment  of  air  navigation  fa- 
cilities and  services  necessary  to  promot- 
ing the  safe,  orderly,   and  expeditious 
flow  of  clvU  air  traffic.  Their  purpose 
is  to  Insure  that  civil  flying  on  interna- 
tional air  routes  is  carried  out  under 
uniform  conditions  designed  to  Improve 
the  safety  and  efficiency  of  air  operations. 
The  International  Standards  and  Rec- 
ommended Practices  in  Annex  11  apply 
In  those  parts  of  the  airspace  under  the 
jurisdiction  of  a  contracting  state,  de- 
rived  from   ICAO,   wherein   air   traffic 
services  are  provided  and  also  whenever 
a  contracting  state  accepts  the  respon- 
sibility of  providing  air  traffic  services 
over  high  seas  or  In  airspace  of  unde- 
termined   sovereignty.    A    contracting 
state  accepting  sueh  responsibility  may 
apply  the  International  Standards  ^nd 
Recommended  Practices  to  civil  aircraft 
in  a  manner  consistent  with  that  adopted 
for  airspace  under  its  domestic  jurisdic- 
tion. 

In  accordance  with  Article  3  of  the 
Convention  on  International  CivU  Avia- 
tion. Chicago,  1944.  state  aircraft  are 
exempt  from  the  provisions  of  Annex 
11  and  its  Standards  and  Recommended 
Practices.  As  a  contracting  state,  the 
United  States  agreed  by  Article  3(d> 
that  its  state  aircraft  will  be  operated 
in  international  airspace  with  due  re- 
gard for  the  safety  of  civil  aircraft. 

Since  this  action  involves.  In  part,  the 
designation  of  navigable  alr^ace  out- 
side the  United  States,  the  Administra- 
tor has  consulted  with  the  Secretary  of 
State  said  the  Secretary  of  Defense  in 
accordance  with  the  provisions  of  Ex- 
ecutive Order  10854. 

The  proposed  amendment  would  ex- 
tend the  700  feet  transition  area  south- 
ward by  redesignating  It  to  read  as 
follows : 

Honolulu,  Hawau  (HoNOLULr 

iNTEKHATXOIf&L    AlXPOST) 

That  alr^>ace  extending  upward  from  700 
feet  above  the  surface  south  and  southeast  of 
Honolulu  beginning  at  Lat.  31*20'30"  N., 
Long.  157*61'16"  W..  thence  south  to  Lat. 
21*16'30"  N..  Long.  167'4»'1B"  W..  thence 
east  along  the  shoreline  to  and  clockwise 
along  the  arc  of  a  15  HU  radius  circle  cen- 
tered on  Honolulu  International  Airport 
(I*t.  21'19'S5"  K.,  Long.  157*66'4»"  W.)  to 
Lat.    21'06'4O"    N..    Long.    168*07'96"    W, 
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ihence  northwest  to  I^at.  21'10'10"  N..  Long. 
L5a°ll'55"  W..  thence  northeast  along  a  line 
4.5  nUles  southeast  of  and  parallel  to  the 
Honolulu  VORTAC  242'  radial  to  and  coun- 
(.erclockwlse  along  the  arc  of  a  fi-mlle  radius 
circle  centered  on  NAS  Barbers  Point  (Lat. 
21'18'35"  N.,  long.  158°O4'S0"  W.)  to  and 
•rounterclockwlse  along  the  arc  of  a  6-mlle 
radius  circle  centered  on  Honolulu  Interna- 
tional Airport  to  the  point  of  beginning,  and 
within  3  miles  northwest  and  4.5  mUes  south- 
east of  the  Honolulu  VORTAC  242'  radial, 
extending  from  13  miles  to  14  miles  south- 
Hest  of  the  VORTAC. 

The  proposed  extension  ot  this  transi- 
tion area  would  provide  controlled  air- 
pace  for  aircraft  arriving  from  the  east 
3d  southeast  at  the  lower  altitudes. 

307(a)  and  1110.  Federal  Aviation  Act 

.  1958  (49  U.S.C.  1348(a)  and  1510),  Execu- 
[n  Order  10864  (24  FR  9686) .  sec.  6(c),  De- 
tment  of  Transportation  Act   (49  U.S.C. 
M6(c)).) 

>1  Issued  In  Washington,  D.C.,  on  Jan- 
ary  12,  1977. 

WiLUAM  E.  Broadwater, 
Chief,  Airspace  and  Air 
Traffic  Riiles  Division. 

IPRDoc.77-1621  PUed  l-l»-77;8:45  ami 


[14  CFR  Part  71] 

(Airspace  Docket  No.  7e-PC-3] 

TRANSITION  AREA 

Proposed  Designation 

■  The  Federal  Aviation  Adirlniatratlon 
•PAA)  Is  considering  an  amendment  to 
^art  71  of  the  Federal  Aviation  Regula- 
tions that  would  designate  a  Kaanapall, 
Hawaii,  transition  area. 

Interested  persons  may  participate  in 
|he  proposed  rule  making  by  submitting 
luch  written  data,  views  or  arguments 
Its  they  may  desire.  Communications 
khould  identify  the  airspace  docket  num- 
ber and  be  submitted  in  triplicate  to  the 
Director,  Pacific  Region,  Attention: 
Chief,  Air  Traffic  Division,  Federal  Avia- 
tion Administration,  P.O.  Box  4009, 
Honolulu.  Hawaii  96813.  All  oommunlca- 
ilons  received  on  or  before  March  7, 
1977.  wfl  be  considered  before  action  is 
^.^^aken  on  the  proposed  amendment.  The 
proposal  contained  in  this  notice  may 
be  changed  in  the  light  of  comments 
received. 

An  official  docket  will  be  available  for 
examination  by  interested  persons  at  the 
Federal  Aviation  Administration,  OfOce 
of  the  Chief  Counsel.  Attention:  Rules 
Docket,  AGC-24,  800  Independence 
Avenue.  S.W.,  Washington.  D.C.  20591. 
An  Informal  docket  also  will  be  available 
for  examination  at  the  t^ce  of  the  Re- 
gional Air  Traffic  Division  Chief. 

Request  for  copies  of  this  notice  of 
proposed  rulemaking  should  be  ad- 
dressed to  the  Federal  Aviation  Ad- 
ministration, Office  of  Public  Affairs. 
Attention:  Public  Information  Center. 
APA-320.  800  Independence  Avenue. 
S.W..  Washlngt<Mi.  D.C.  20591. 

As  part  of  this  proposal  relates  to  the 

navigable  airspace  outside  the  United 

.   States,  this  notice  is  submitted  In  con- 


I 


sonance  with  the  ICAO  International 
Standards  and  Recommended  Prac- 
tices. 

Applicability  of  International  Stand- 
ards and  Recommended  Practices  by  the 
Air  Traffic  Service,  FAA,  in  areas  outside 
domestic  airspace  of  the  United  States 
jB  governed  by  Article  12  of  and  Annex  11 
to  the  Convention  an  International  Clvlu 
Aviation,  which  pertain  to  the  establish-' 
ment  of  air  navigation  facilities  and 
services  necessary  to  promoting  the  safe.i 
orderly,  and  expeditious  flow  of  civil  airj 
traffic.  Their  purpose  is  to  Insure  that 
civil  flying  on  international  air  routes  is 
carried  out  under  uniform  coriditiMis 
designed  to  improve  the  safety  and  ef- 
ficiency of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11  ap- 
ply in  those  parts  of  the  airspace  under 
the  jurisdiction  of  a  contracting  state, 
derived  from  ICAO,  wherein  air  traffic 
services  are  provided  and  also  whenever 
a  contracting  state  accepts  the  respon- 
sibility of  providing  air  traffic  services 
6ver  high  seas  or  in  airspace  of  unde- 
termined sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  to  civil  aircraft 
in  a  manner  consistent  with  that  adopted 
for  airspace  under  its  domestic  jurisdic- 
tion. 

In  accordance  with  Article  3  of  tha 
Convention  on  International  Civil  Avia- 
tion, Chicago,  1944,  state  aircraft  are 
exempt  from  the  provisions  of  Annex  11 
and  its  Standards  and  Recommended 
E*ractices.  As  a  contracting  state,  the 
United  States  agreed  by  Article  3(d)  that 
Its  state  aircraft  will  be  operated  in  In- 
ternational airspace  with  due  regard  for 
the  safety  of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace  out- 
side the  United  States,  the  Administra- 
tor has  consulted  with  the  Secretary  of 
State  and  the  Secretary  of  Defense  la 
accordance  with  the  provisions  of  Exec- 
utive Order  10854. 

The  proposed  amendment  would  des- 
ignate the  following  transition  area: 

Kaanapali,  HAWAn 

That  area  extending  upward  from  700  feet 
above  the  surface  wlthUi  »  &-mlle  radius  oC 
Kaanapall  Airport  (Lat.  a0*56'46"  N..  Long. 
156*41'35"  W.).  within  S  mUes  each  side  oC 
the  Molokal  VORTAC  114*  T  radial  extending 
from  the  5-mile  radius  to  7.5  miles  north- 
west qt  the  airport. 

A  transition  area  of  sufficient  dimen- 
sion, which  would  contain  IPR  opera- 
tions within  controlled  airspace  between 
the  base  of  the  700  foot  transition  area 
and  the  overlying  1,200  foot  controlled 
airspace.  Is  needed  for  a  new  instrument 
approach  procedure  to  Kaanapall  Air- 
port, Maul,  Hawaii 

(Sec.  307(a)  and  1110  of  the  Federal  AvUtlob 
Act  of  1958  (40  U3.C.  1348(a)  and  1610). 
Executive  Order  10654  (M  FB  9586)  and  See. 
6(c)  of  the  Department  of  Transportation 
Act  (40  U.S.C.  1856(c)).) 


Issued  in  Washington,  D.C,  on  Janu- 
ary 12,  1977. 

William  E.  Broadwater, 
Chief.  Airsptuse  end  Air 
Traffic  Rules  Division. 

[FR  Doc.77-1622  Piled  1-19-77:8 :45  am] 


[  14  CFR  Part  71  ] 

(Airspace   Docket  No.  76-WE-25] 
TRANSITION  AREA 
Proposed  Alteration 

The  Federal  Aviation  Administration 
(PAA)  is  considering  an  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions ttiat  would  provide  additional  con- 
trolled airspace  to  accommodate  an  in- 
strument approach  procedure  for 
Catalina  Airport,  Avalon,  Calif.  (Santa 
Catalina  Island) . 

Interested  persons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket  num- 
ber and  be  submitted  in  triplicate  to  the 
Director,  Western  Region,  Attention: 
Chief,  Air  Traffic  Division,  Federal  Avia- 
tion Administration,  15000  Aviation 
Boulevard,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  CaUf.  90009. 
All  c<»nmimications  received  on  or  before 
Frfjruary  22,  1977,  will  be  considered  be- 
fore action  is  taken  on  the  ix-oposed 
amendment.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  c<»nments  received. 

An  c^clal  docket  will  be  avaialble  for 
examination  by  interested  persons  at  the 
Federal  Aviation  Administration,  Office 
of  the  caiief  Counsel,  Attention:  Rules 
Docket.  AGC-24.  800  Independence  Ave- 
nue, S.W..  Washington,  D.C.  20591.  An 
informal  docket  also  will  be  available  for 
examination  at  the  office  of  the  RegicHial 
Air  Traffic  Division  Chiet. 

Request  for  copies  of  this  notice  of  pro- 
posed rulemaking  should  be  acldressed  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention:  Public 
Information  Cennter.  APA-430,  800  In- 
dependence AvMiue,  S.W.,  Washington, 
D.C.  20591.  The  rule  proposed  h««tn  has 
been  reviewed  in  accordance  with  E.O. 
11821  titled.  Inflationary  Impact  State- 
ments, (39  FR  41501,  November  29, 1974) , 
and  it  has  been  determined  that  the 
preparation  of  an  Inflationary  Impact 
Statement  is  not  necessary. 

As  part  of  this  proposal  relates  to  the 
navigable  airsi>ace  outside  the  United 
States,  this  notice  is  submitted  in  con- 
sonance with  the  ICAO  International 
Standards  and  Recommended  Practices. 

Applicability  of  International  Stand- 
ards and  Recommended  Practices  by  the 
Air  Traffic  Service,  FAA,  in  areas  out- 
side domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of  and 
Annex  11  to  the  Convention  on  Interna- 
tional Crivll  Aviation,  which  pertain  to  the 
establishment  of  air  navigation  facili- 
ties and  services  necessary  to  promoting 
the  safe,  orderly,  and  «cpedltlous  flow  of 
clvfl  air  traffic.  Their  purpose  Is  to  in- 
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sure  that  civil  flying  on  International  air 
routes  is  carried  out  under  uniform  con- 
ditions designed  to  Improve  the  safety 
and  efficiency  of  air  operations. 

The  International  Standards  and  Rec- 
ommended Practices  in  Annex  11  apply 
in  those  parts  of  the  airspace  under  the 
jurisdiction  of  a  contracting  state,  de- 
rived from  ICAO,  wherein  air  traffic 
services  are  provided  and  also  whaiever 
a  contracting  state  accepts  the  respon- 
sibility of  providing  air  traffic  services 
over  high  seas  or  to  airspace  of  undeter- 
mined sovereignty.  A  contrsujting  state 
accepting  such  responsibility  may  apply 
the  International  Standards  and  Recom- 
mended Practices  to  civil  aircraft  In  a 
manner  consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  (m  International  Civil  Avia- 
tion, Chicago,  1944.  state  aircraft  are 
exempt  from  the  provisitms  of  Annex  11 
and  its  Standards  and  Recommended 
Practices.  As  a  contracting  state,  the 
United  States  agreed  by  Article  3(d)  that 
its  state  aircraft  will  be  operated  in  in- 
ternational airspace  with  due  regard  for 
the  safety  of  civil  aircraft. 

Since  this  action  Involves,  in  part,  the 
designation  of  navigable  airspace  out- 
side the  United  States,  the  Administrator 
has  consulted  with  the  Secretary  of  State 
and  the  Secretary  of  Defense  In  accord- 
ance with  the  provisions  of  Executive 
Order  10854. 

The  proposed  amendment  would  pro- 
vide transition  airspace  extending  up- 
ward from  700  feet  above  the  surface 
within  five  miles  each  side  of  the  229*T 
(214''M)  and  012'T  (357°M)  radlals  ex- 
tending from  six  miles  north  to  12  miles 
southwest  of  the  Santa  CataUna  VOR- 
TAC. 

The  proposed  additional  controlled 
airspace  will  upgrade  the  capability  of 
Avalon  Airport  by  providing  airspace 
protection  for  its  first  instrument  ap- 
proach procedure.  The  Instrument  ap- 
proach win  enhance  safety  by  providing 
a  procedure  during  IPR  weather  and 
marginal  VFR  weather. 

(Sec  307(a)  and  1110  of  the  Federal  Aviation 
Act  of  1958  (49  U.S.C.  134a(a)  and  1510), 
Eaacutlve  Order  10864  (34  FR  0565)  and  Sac. 
8(e)  of  the  Department  of  Transportation 
Act  (49  VS.C.  1655(c)).) 

Issued  In  Washington,  D.C.,  on  Jan- 
uary 12,  1977. 

William  E.  Broaswatei, 
Chief,  Airspace  aiid  Air 
Traffic  Rvlea  Division. 

[FB  Doc.77-1630  PUed  l-l»-77;8:46  am] 


Interested  persons  may  submit  suc^ 
written  data,  views  or  arguments  as  they 
"desire.  Communications  should  be  sub- 
mitted to  the  Federal  Aviation  Adminis- 
tration, Southern  Region.  Air  Traffic  Di- 
vision, P.O.  Box  20636,  Atlsinta,  Georgia 
30320.  All  communications  received  on  or 
before  March  7,  1977,  will  be  considered 
before  action  is  taken  on  this  £imend- 
ment.  No  hearing  is  contemplated  at  this 
time,  but  arrangements  for  informal 
conferences  with  Federal  Aviation  Ad- 
ministration officials  may  be  made  by 
contacting  the  Chief.  Airspace  and  Pro- 
cedures Branch.  Any  data,  \'lews  or  ar- 
guments presented  during  such  confer- 
ences must  also  be  submitted  in  writing 
in  accordance  with  this  notice  in  order 
to  become  a  part  of  the  record  for  con- 
sideration. TTie  proposal  contained  In 
this  notice  may  be  changed  in  light  of 
comments  received. 

The  official  docket  will  be  available  fw 
examination  by  interested  persons  at  the 
Federal  Aviation  Administration,  South- 
ern Region,  Room  645,  3400  Whipple 
Street,  East  Point.  Ga. 

The  Camden  transition  area  would  be 
designated  as: 

That  airspace  extending  upward  front  700 
feet  above  the  surface  -within  a  5.6-mU»  ra- 
dhis  of  the  Benton  County  Airport  (latitude 
86*00'40"  N..  longitude  88'07'24"  W.). 

The  proposed  designation  is  required 
to  provide  controlled  airspace  protection 
for  IFR  operations  at  Benton  County 
Airport.  A  prescribed  instrument  ap- 
proach procedure  to  this  airport,  utilizing 
the  Jacks  Creek.  VORTAC.  is  i>roposed  In 
conjunction  with  the  designation  of  this 
transition  area. 

This  amendment  is  proposed  under  the 
authority  of  sec.  307(a)  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348(a) ) 
and  of  sec.  6(c)  of  the  D^iartment  of 
Transportation  Act  (49  U.S.C.  1655(c)). 

The  FAA  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Issued  in  East  Point,  Ga.,  on  Jan- 
uary 6,  1977. 

Phillip  M.  Swatek, 
Director,  Southern  Region. 

[PR  Doc.77-1619  Piled  l-19-77;8;46  amj 


[14  CFR  Part  71] 

[Airspace  Docket  No.  78-SO-108| 

TRANSITION  AREA 
Proposed  Designation 

The  Federal  Aviation  Administration 
Is  considering  an  amendment  to  Part  71 
of  the  Federal  Aviation  Regulations  that 

would  designate  the  Camden,  Tennessee, 
transition  area. 


[14  CFR  Part  91] 

[Docket  No.  16431;  Notice  77-31 

REGULATORY  REVIEW  PROGRAM 

Invitation  to  Submit  Proposals  for 
Consideration 

The  Federal  Aviation  Adminlstrati(»i 
gives  public  notice  of  the  Part  91,  Sub- 
part B  Regulatory  Review  Program 
(herein  called  "program") .  This  program 
will  be  administered  by  the  Airspace  and 
Air  Traffic  Rules  Division,  Air  Traffic 
Service.  The  program,  a  result  of  the  Sec- 
retary of  Transportation's  regulatory  re- 
form policy  statement  of  March  23,  1976. 
will  be  patterned  on  the  airworthiness 


and  operations  review  programs  of  1974- 
76  and  will  proceed  according  to  the 
schedule  in  Appendix  A  of  this  notice. 

Proposals  Invited.  All  toterested  per- 
sons are  invited  to  submit  any  proposals 
to  amend  Part  91,  Subpart  B  of  the  Fed- 
eral Aviation  Regulations  that  they  deem 
appropriate.  Proposals  should  be  sub- 
mitted in  duplicate  as  soon  as  possible 
to  the  Federal  ANiation  Administration, 
Air  Traffic  Ser\ice,  Airspace  and  Air 
Traffic  Rules  Division,  AAT-200.  800  In- 
dependence Avenue,  SW.  Washington. 
D.C.  205^1.  To  receive  consideration,  pro- 
pos£ds  must  be  within  the  scope  of  the 
program  as  set  forth  in  this  notice  and 
must  be  received  by  the  PAA  not  later 
than  March  15.  1977.  Proposals  received 
after  that  date  will  be  deferred  for  con- 
sideration during  a  future  regulatory  re- 
view. This  Is  in  addition  to,  and  does  not 
suiJersede,  the  processing  of  petitions  for 
rulemaking  imder  Part  11  of  the  Federal 
Aviation  Regulations,  where  appropriate. 

Scope.  This  program  includes  only 
Subpart  B  (Flight  Rules)  of  Part  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  9n . 

Pending  Notices.  Appendix  B  to  this 
notice  Identifies  a  number  of  currently 
outstanding  notices  of  proposed  rule 
making  which  affect  Part  91,  Subpart  B. 
TTiese  notices  win  be  pursued  to  a  con- 
cluslOTi  or  withdrawn  outside  the  pro- 
gram. 

Status  of  the  Rules.  The  last  amend- 
ment to  the  Part  is  Amendment  91-136. 
"Phased  Compliance  with  Part  36  Noise 
Limits  by  Certain  Turbo  jets  with  Maxi- 
mum Weights  Greater  than  75,000 
Pounds,  issued  December  17,  1976,  and 
effective  on  January  24,  1977  (see  41  FR 
56046,  December  23,  1976) .  There  are  no 
petitions  for  rule  msJring  pending  con- 
cerning Subpart  B  of  Part  91. 

Required  Format  and  Information. 
Based  on  experience  gained  during  the 
Airworthiness  and  Operations  Review 
Programs,  the  FAA  has  determined  that 
use  of  a  standard  format  and  the  inclu- 
sion of  certain  specific  information  for 
each  proposal  will  greatly  facflltate  the 
processing,  compilation  and  evaluation  of 
the  proposals  received  by  the  PAA.  Ap- 
pendix C  of  this  notice  contains  a  sample 
of  the  format  that  should  be  used.  In 
addition,  each  proposal  should  Include  at 
least  the  following  information : 

1.  TTie  full  name  or  title  of  the  proponent 
or  an  acceptable  acronym. 

2.  The  PAR  91  section  affected. 

3.  A  short  title  Identifying  the  subject  of 
the  proposal  (in  10  words  or  leas) . 

4.  The  specific  regulatory  language  being 
proposed  to  achieve  the  desired  objective,  If 
at  all  possible. 

5.  The  language  of  the  existing  rule  that 
the  proposal  wonld  Change. 

6.  An  explanation  and  Justification  ot  Vbm 
proposal.  Including: 

a.  Background,  pertinent  to  proposed 
change. 

b.  Why  la  the  change  neceaaij? 

c.  How  is  aviation  aafMy  enhanced  or  tha 
existing  level  of  safety  malntalMadT 

d.  What  are  the  environmental,  ecooamla 
(Including  Inflatlmwry)  aad  ecat^ttenaM 
consequenses,  If  any.  of  tlM  propoaal  S 
adopted? 
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e.  What  other  rules  are  affected  (for  exam- 
ple, parallel  rules  In  otber  PAR  Parta)  T 

f.  What  other  proposals,  iX  any,  are  directly 
'relatM^? 

7.  Additional  data  or  references  to  publi- 
cations. 

When  more  than  one  proposal  is  sub- 
mitted on  an  issue  to  acbleve  the  desired 
result,  the  Information  required  In  Item 
6,  above,  should  be  stated  In  full  on  only 
one  proposal  and  a  cross-reference  In- 
cluded in  the  other  rdated  proposals. 
Proponents  may  submit  a  precise  state- 
ment of  the  objective  sought  Instead  of 
the  Information  required  under  item  4 
above. 

Comptla^ton  of  Proposals.  Each  pro- 
posal, received  no  later  than  March  15, 
1977,  will  be  evaluated.  The  FAA  will  then 
prepare  a  Compilation  of  Proposals  for 
consideration  during  the  Part  91,  Sub- 
part B  Regulatory  Review.  In  addition 
to  proposals  received  from  outside  the 
agency,  the  FAA  will  consider  in  this 
compilation  FAA  proposals  believed  ap- 
propriate for  the  program. 

Agenda  and  Conference.  All  proposals 
Tecelved  will  be  considered  In  preparing 
the  agenda  for  the  Part  91,  Subpart  B 
Itegnlatory  Review  Conference.  The 
agenda  (including  the  Compilation  of 
Proposals)  will  be  distributed  by  July  1, 
1977.  At  that  time,  a  Notice  of  Availabil- 
ity of  the  Agenda  will  be  published  in  the 
Pkokrai.  Rkgister.  The  conference  will  be 
held  during  the  period  August  1-4,  1977 
In  the  Washington,  D.C.  area  at  a  place 
to  be  announced.  There  wUl  be  no  admis- 
sion fee  or  other  charge  to  attend  and 
participate  in  the  conference.  All  confer- 
ence sessions  will  be  open,  on  a  space 
avaUable  basis,  to  all  interested  persons 
who  register  to  attend.  All  meetings  will 
be  taped.  Copies  of  the  tapes  may  be  pur- 
chased, at  fees  determined  in  accordance 
with  49  CPR  7.95(j),  from  the  OlHce  of 
the  Chief  Counsel,  AGC-24,  Federal  Avi- 
ation Administration,  800  Independence 
Avenue,  SW.  Washington,  D.C.  20591. 

Proposed  and  Final  Rulemaking.  The 
Conference  tapes  and  related  regulatory 
review  documents  will  be  used  in  develop- 
ing notices  of  proposed  rulemaking, 
where  appropriate. 

(SeoB.  306.  307,  313.  313(a).  and  601  of  the 
Federal  Aviation  Act  of  1958  (49  n.S.C.  1346. 
1348.  1353.  1354(a).  1421).) 

Nora. — The  Federal  Aviation  Administra- 
tion has  determined  that  this  document  does 
not  contain  a  major  propoeal  requiring 
preparation  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir- 
cular A-107. 

Issued  In  Washington.  D.C,  on  Janu- 
ary 13,  1977. 

Olen  D.  Tigner, 
Acting  Director, 
Air  Traffic  Service. 

Appendix  A — Schedttlx  roa  Paxt  91,  Subpart 
B  Recttlatokt  Revtkw  Psogram 

January  17.  1977 — ^Notice  Initiating  Part 
91.  Subpart  B  Regulatory  Review  Program 
and  Inviting  propoealB  to  amend  the  Federal 
Aviation  Regulations. 

March  16,  1977— Final  date  for  delivering 
propoaala  to  FAA. 

July  1,  1977 — Distribute  agenda  (Including 
compUatlon  of  propoMls)  and  related  work:- 
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ing  documents  for  Part  91,  Subpart  B  Reg 
ulatory  Review  Program  and  publlata  a  Notice 
of  AvaUabMty  of  tbe  Agenda  In  the  PederXI 

HCGIBTB. 

August  1  to  4,  1977— Part  91.  Subpart  B 
Regulat<n7  Review  Program  OonXerence. 

Appendix  B — Pknsiko  Notxcks  aw  Proposes 
Rin-K  Making  Excluded  moac  tbs  Part  91, 
Subpart  B  REGxn.ATORT  Rkvikw  Procram 

The  FAA  ha3  Issued  a  number  of  notices  of 
proposed  rule  making  proposing  amendments 
to  Part  91  of  the  Federal  Aviation  Regula* 
tions  within  the  scope  of  this  program.  These 
notices  will  be  pursued  to  a  concliislon  out- 
side the  program.  They  are  identified  below: 

1.  Notice  71-22,  VFR  Flight  Beneath 
Clouds.  This  notice  (36  FB  14669,  August  T, 
1971)  proposed  "amending  i  91.105(c)  by  re. 
moving  the  celling  as  reported  at  the  pri- 
mary alrpoi^  as  the  criterion  for  VFR  flight 
In  a  control  zone,  and  substituting  the  actual 
cloud  condition  prevailing  at  any  given  point 
In  the  control  zone  where  VFR  flight  is  be- 
ing conducted."  The  comment  period  expired 
November  5.  1971. 

2.  Notice  74-8.  Two-Way  Radio  Communi' 
cations  During  IFR  Operations.  This  notice 

(39  PR  7431.  February  26,  1974)  proposed 
'amending  5  91.127(c)(4)  of  the  Federal 
Aviation  Regulations  to  provide  that,  when 
liolding  Instructions  have  been  received,  a 
pilot  who  has  lost  two-way  communications 
tinder  IPB  must  either  leave  the  holding  fix 
at  the  expect-further-clearance  time  received 
or,  if  an  expect-approach-clearance  time  has 
been  received,  commence  the  approach  at  the 
expect-approach-clearance  time  received." 
The  comment  period  expired  April  29,  1974. 

3.  Notice  76-20,  Operations  Review  PrO' 
gram.  Proposed  Airspace,  Air  Traffic  anA 
General  Operating  Rules.  This  notice  (41 
FR  46875.  October  26.  1976)  proposes 
"amending  Parts  71  and  91  of  the  Federal 
Aviation  Regulations  by  removing  aU  pro- 
visions for  designating  Group  nr  TCAs.  by 
removing  the  200-knot  restriction  from  ter- 
minal control  areas,  and  by  making  other 
editorial  and  clarifying  changes."  The  com- 
ment period  expires  January  24.  1977. 

4.  Notice  76-26,  Turbojet-Powered  Air 
planes.  Delayed  Landing  Flap  Procedure. 
This  notice  (41  FR  62396,  November  29. 
1976)  proposes  "amending  Part  91  of  the 
Federal  Aviation  Regulations  (14  CFR  Part 
91)  to  add  a  new  {  91.85(d)  to  require  that 
the  landing  flap  setting  for  turbojet-pow- 
ered airplanes  be  delayed  until  at  or  below 
1,000  feet  above  the  airport  elevation."  The 
comment  period  expires  January  28.  1977. 

Appendix  C — Format  for  Part  91 . 
Subpart  B  Reviev/ 

The  following  format  and  guldellnee 
should  be  followed  In  developing  proposals 
for  consideration  during  the  Review. 

Guidelines.  Each  proposal  should  be  sub- 
mitted on  a  separate  page.  The  text  should 
be  within  margins  not  more  than  6^"  wide 
and  9"  long,  so  that  it  can  be  printed  on 
paper  8"  by  lO'^"- 

Sample  Format 

Proposal :  (Leave  Blank — for  FAA  use) . 

Prom :  Ms.  Jane  Doe. 

Index:  (Leave  Blank — for  FAA  use). 

FAR:  91.83. 

SUBJ:  Flight  plan;  Information  required. 

racrosAL 

Amend  91.83(a)  (10)    to  read  as  follows: 

(a)  Unless  otherwise  authorized  by  ATC, 

each  person  filing  an  mt  or  Vm  flight  plan 

shall  Include  In  It  the  following  Informatloii: 

(10)   The  number  of  persons  In  the  aU- 

craft.  I 


current  rule 

91  83     Flight  plan;    information  required. 

(a)  Unless  otherwise  authorized  by  ATC 
eech  person  filing  an  IFR  or  VFR  flight  plan 
shall  Include  in  it  the  following  information : 

(10)  In  the  case  of  an  International  flight, 
the  number  of  persons  in  the  aircraft. 

EXPLANATION  AND  JUSTIFICATION 

Flight  plan  information  should  always  con- 
tain Information  as  to  the  number  of  persons 
aboard,  etc.  The  environmental  and  eco- 
nomic impacts  are  none. 

(Attach  additional  data,  if  any.) 

[FRDoc.77-1614  Filed  1-19-77; 8: 45  am] 

INDIAN  CLAIMS  COMMISSION 

[  25  CFR  Part  504  ] 

GOVERNMENT   IN  THE  SUNSHINE   ACT 

Public  Ot>servation  of  Commission  Meet- 
ings; Prohibition  of  Ex  Parte  Communi- 
cations Relevant  to  Merits  of  Pending 
Commission  Proceedings 

For  the  purpose  of  Implementing  the 
provisions  of  the  Government  In  the 
Sunshine  Act,  5  U.S.C.  552b,  557(d) ,  the 
Indian  Claims  Commission  proposes  to 
amend  Chapter  m  of  Title  25  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  504  to  that  chapter. 

TTie  Government  In  the  Sunshine  Act 
provides  for  opening  agency  meetings  to 
public  observation  and  prohibits  ex  parte 
communications  between  members  or 
employees  of  an  agency  and  Interested 
persons  outside  the  agency  relevant  to 
the  merits  of  any  proceeding  before  Uie 
agency. 

These  amendments  to  Title  25,  Chap- 
ter HI  of  the  Code  of  Federal  Regula- 
tions are  made  under  the  authority  of 
section  3  of  the  Government  In  the  Sun- 
shine Act,  5  U.S.C.  552b(g)  and  sections 
8  and  9  of  the  Indian  Claims  Commission 
Act,  60  Stat.  1051  (25  U.S.C.  70g,  70h) . 

It  is  proposed  to  malce  these  regula- 
tions effective  on  March  12.  1977,  the 
effective  date  of  the  Government  in  the 
Sunshine  Act. 

Written  comments  concerning  these 
proposed  regulations  are  Invited  from 
the  public  and  other  Interested  persons. 
Comments  should  be  presented  to  the 
o£Bce  of  the  Executive  Director,  Indian 
Claims  Commission,  1730  K  Street,  NW., 
Washington,  D.C.  20006.  Where  possible, 
nine  copies  should  accompany  the  origi- 
nal of  all  cc»nments.  However,  failure  to 
submit  copies  will  In  no  way  affect  the 
consideration  given  all  comments.  All 
ctMnments  must  be  received  no  later  than 
February  28,  1977.  Such  comments  will 
be  available  for  inspection  at  the  office 
of  the  Executive  Director  of  tJie  Ctwn- 
mission  between  8:00  a.m.  and  4:00  p.m. 
on  nwnal  Federal  business  days. 

The  proposed  regulations  are  set  forth 
In  tentative  form  below: 

PART  504 — PUBLIC  OBSERVATION  OF 
COMMISSION  MEETINGS;  PftOHIBITION 
OF  EX  PARTE  COMMUNICATIONS  REL- 
EVANT TO  MERITS  OF  PENDING  COM- 
MISSION PROCEEDINGS 

Sec. 

604.1  Scope  and  purpose. 

604.2  Definitions. 
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Sec. 

504.3  Public    observatlMi    of    oommlaBtoa 

betvlnga. 

504.4  PubUo    inspecttoD    trf    reoonlB    m 

dockets. 

504.5  Conduct  of  CXumnlaslon  buslnw 

504.6  Public  observation  o€  meetings. 

504.7  Closing  of  exempt  meetings  or  por- 

tions thereof. 
504. B      Procedure  for  announcing  meetln^s- 

504.9  Procedures  for  closing  certain  meet- 
ings or  portions  thereof. 

504.10  Procedure  for  closing  exempt  meet- 
ings described  in  {  504.7(a)  (2). 

504.11  Chief  Counsel's  certification  of  closed 
meetings. 

504.12  Maintenance  of  transcripts,  record- 
ings, or  minutes. 

504.13  Annual  report  to  Oongrea*. 

504.14  Ex  Parte  Communications. 
Authoetty:  5  UJ5.C.  663b(g).  unless  other- 
wise noted. 

§  504.1      Scope  and  purpose. 

It  Is  hereby  declared  to  be  the  policy 
of  the  Indian  Claims  Conunission  that 
the  public  is  entitled  to  the  fullest  prac- 
ticable Information  regarding  its  deci- 
sionmaking processes.  It  is  the  purpose  of 
this  part  to  provide  the  public  with  such 
information  while  protecting  the  rights 
of  individuals  and  the  ability  of  tbe  In- 
dian Claims  Commission  to  carry  out  its 
responsibilities. 

§  504.2     Definitions. 

For  purposes  of  this  part,  (a)  "Com- 
mission" means  the  Indian  Claims  Com- 
mission, which  Is  a  colleglal  body  com- 
posed of  five  members  appointed  by  the 
President  with  the  advice  and  consent  of 
the  Senate.  The  President  designates  one 
member  as  Chairman. 

(b)  "Commissioner"  means  a  member 
of  the  Commission,  Including  the  C3ialr- 
man. 

(c)  "Meeting"  means  the  deliberations 
of  at  least  three  Commissioners  where 
such  deliberations  determine  or  result 
in  the  Joint  conduct  or  disposition  of  the 
Commission's  business,  but  does  not  in- 
clude deliberations  required  or  permitted 
by  §§504.8  and  504.9. 

(d)  "Earliest  practicable  time"  means 
as  soon  as  possible,  including  after  the 
commencement  of  the  meeting  or  pca*- 
tion  thereof  in  question. 

§  504.3      Public  observation  of  Commis- 
sion hearings. 

All  hearings  before  the  Commission 
shall  be  open  to  public  observation.  (Sec 
9.  60  Stat.  1051  (25  U.S.C.  70h) .) 

§  504.4      Public  inspeclion  of  records  in 
dockets. 

TTie  complete  record  In  each  docket 
before  the  Commission  shall  be  available 
for  public  Inspection  at  the  ofiQce  of  the 
C^erk  of  the  Commission  between  8:00 
a.m.  and  4:00  pjn.  cm  normal  Federal 
business  days.  (Sec.  8,  60  Stat.  1051  (25 
U.S.C.  70g) .) 

§  504.5      Conduct    of    Commission    busi- 
ness. 

Commlsslooov  shall  not  Jointly  con- 
duct CM*  dispose  of  Commtesion  business 
other  than  tax  accordance  with  this  part. 


§  S04.6      Public  observation  of  meetings. 

Every  portion  of  every  Ccmmlssioa 
meeting  shall,  except  as  otherwise  pro- 
vided in  i  504.7.  be  open  to  pubUc  ob- 
aervati<xi. 

§  304.7      Closing  of  excnipl   meetings  or 
portions  thereof. 

(a)  Notwithstanding  the  requirements 
of  { 504.6,  the  Commission's  meetings 
may  be  closed  to  the  public,  and  informa- 
Uon  concerning  said  meetings  may  be 
withheld  from  the  public,  when  the  meet- 
ing is  likely  to: 

(1)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  the  Com- 
missl<Mi,  or 

(2)  Concern  the  Commission's  p»r- 
tlclpatlon  in  a  civil  action  or  proceed- 
ing, or  the  conduct  or  disposition  by  the 
Commlsskm  of  a  particular  case  of 
formal  adjudication  involving  a  deter- 
minaticHi  on  the  record  after  the  op- 
portunity for  a  hearing  under  §  503.22 
of  this  chiuiter  (section  22  of  the  Com- 
mission's general  rules  of  procedure) ,  or 

(3)  Involve  any  deliberations  which 
fall  within  the  exemptions  contained  In 
5  U.S.C.  552b  (c)(1)  or  (c)(3)  through 
(c)(9). 

(b)  Notwithstanding  tiie  exemptions 
provided  in  paragraph  (a)  of  this  sec- 
tion, the  Commissioners  may  vote  to 
open  such  meetings  when  the  public 
interest  so  demands. 

§  504.8      Procedure        for        announcing 
meetings. 

(a)  Except  with  respect  to  meetings 
or  portions  thereof  which  may  be  closed 
to  public  observation  under  §  504.7(a) 
(2) ,  announcement  of  which  is  described 
in  §  504.10(d),  the  Commission  shall 
publicly  annoimce  its  meetings  as  de- 
scribed in  paragraphs  (b),  (c),  (d),  and 
(e)  of  this  section. 

(b)  The  Cc«mnission  shall  issue  a 
public  notice  at  least  ten  <10)  days  be- 
fore each  Commission  meeting  which 
notice  shall  (1)  state  the  date,  time,  and 
place  of  the  meeting,  (2)  list  the  sub- 
jects or  agenda  items  to  be  discussed  at 
such  meetings,  (3)  state  whether  the 
meeting  is  to  be  open  or  closed  to  public 
observation,  and  (4)  give  the  name  and 
business  telephone  nimiber  of  the  Ex- 
ecutive Director  of  the  Commission  to 
whom  requests  for  Information  about 
the  meeting  should  be  directed.  In  the 
event  that  a  majority  of  the  full  mem- 
bership of  the  Commission  determine  by 
a  recorded  vote  that  Commission  busi- 
ness requires  that  a  meeting  be  held 
within  ten  (10)  days  of  such  determi- 
nation, the  public  notice  described  In 
the  immediately  preceding  sentence 
shall  be  issued  at  the  earliest  practica- 
ble time. 

(c)  The  date,  time,  or  place  of  a  Com- 
misslMi  meeting  may  be  changed  after 
Issuance  of  the  public  notice  described 
In  paragraph  (b)  of  this  section  only 
if  the  Commission  gives  public  notice  of 
any  such  change  at  the  earliest  prac- 
ticable time.  Subjects  or  agenda  items 
to  be  discussed  at  a  meeting  or  determi- 
nations by  the  CommlsslcHi  to  open  or 


close  a  meeting,  or  a  portion  of  a  meet- 
ing, to  the  public,  after  issuance  of  the 
public  notice  described  in  paragraph  (b> 
of  this  section  may  be  changed  only  if 
(1)  a  majority  of  the  fiill  membership 
of  the  Commission  determine  by  a  re- 
corded vote  that  Commission  busincf^s 
so  requires  and  that  no  earlier  public 
notice  of  the  change  or  changes  was  pos- 
sible, and  (2)  the  Commisslcm  gives  pub- 
lic notice  of  the  change  and  the  vote  of 
each  CommL<;sioner  upon  such  chance 
or  changes  at  the  earliest  practicable 
time. 

(d)  Immediately  following  the  issu- 
ance of  each  public  notice  described  in 
paragraphs  (b)  and  (c)  of  this  section, 
notice  of  the  date,  time,  pl^ce.  subjects 
or  agenda  items,  whether  the  meeting  or 
any  portions  thereof  will  be  open  or 
closed  to  public  observation,  any  change 
in  any  of  the  preceding  facts,  and  the 
name  and  business  telephone  number  of 
the  Executive  Director  of  the  Commis- 
sion, shall  be  submitted  for  publication 
in  the  Federal  Registkr. 

(e)  The  Commission  shall  also 
promptly  post  all  public  notices  described 
In  paragraphs  (b)  and  (c)  of  this  section 
on  a  bulletin  board  maintained  for  this 
purpose  at  the  ofBces  of  the  Commission 
and  shall  maU  copies  to  those  vrtio  re- 
quest that  the  Commission's  Executive 
Director  place  their  names  on  the  Com- 
mission's general  mailing  list 

§  504.9      Procedures   for   closing   certain 
meetings  or  portions  thereof. 

(a)  Except  with  respect  to  meetings 
or  portions  thereof  which  may  be  closed 
to  public  observation  imder  §  504.7(a) 
(2) .  vrtth  respect  to  which  the  procedure 
described  in  §  504.10  applies,  action  by 
the  CommlssicNi  to  close  tmy  meeting  or 
portion  thereof  shall  be  governed  by  the 
procedures  described  In  paragraphs  'b', 
(c) ,  and  (d)  of  this  section. 

(b)  Action  to  close  a  meeting  or  any 
portion  thereof  pursuant  to  paragraphs 
(a)(1)  or  (a)(3)  of  §504.7  shaU  be 
taken  only  wh«i  a  majority  of  the  full 
membership  of  the  Commission  vote  to 
do  so.  A  separate  vote  of  the  Commis- 
sioners shall  be  taken  with  respect  to 
each  meeting  a  portion  or  portions  of 
which  are  so  proposed  to  be  closed  to 
public  observation  or  with  respect  to  any 
information  which  Is  proposed  to  be  so 
withheld.  A  single  vote  may  be  taken 
with  respect  to  a  series  of  meetings,  a 
portion  or  portions  of  which  are  pro- 
posed to  be  closed  to  public  observation, 
or  with  respect  to  any  information  con- 
cerning such  series  of  meetings,  so  long 
as  each  meeting  In  such  series  involves 
the  same  particular  matters  and  is 
scheduled  to  be  held  no  more  than  thirty 
(30)  days  after  the  Initial  meeting  in  the 
series.  The  vote  of  each  participating 
Commlsioner  will  be  recorded  and  no 
proxies  will  be  allowed.  Each  meeting  in 
the  series  shall  be  subject  to  the  require- 
ments as  to  notice  to  the  public  described 
in  §  504.8. 

(c)  Whenever  any  person  whose  inter- 
ests may  be  directly  affected  by  a  portion 
of  a  meeting  requests  that  the  Coounls- 
slon  close  such  portion  to  public  observa- 
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tion  for  any  of  the  reasons  referred  to  in 
paragraphs  (5).  (6),  or  (7)  of  5  U.S.C. 
552b(c) .  any  one-Oommlssloner  may  re- 
quest that  a  recorded  vote  of  the  Com- 
missioners be  taken  to  close  such  meet- 
ing. 

<d)  Within  one  day  of  any  vote  taken 
pursuant  to  paragraphs  <b)  or  (c)  of 
this  S  504.9.  the  Executive  Director  of 
the  Commission  shall  make  available  to 
the  public  a  written  copy  thereof  show- 
ing the  vote  of  each  Commissiwier.  If  all 
or  a  portion  of  the  meeting  is  to  be 
closed  to  public  observation,  the  Execu- 
tive Director  shall,  within  one  day  of  the 
vote  taken  pursuant  to  paragraphs  (b) 
or  <c)  of  this  section,  make  available  to 
the  public  a  fiill  written  explanation  of 
the  Commission's  action  closing  the 
meeting  or  portion  thereof,  together 
with  a  list  of  all  persons  who  are  to  at- 
tend the  meeting  and  their  afiOliation. 
This  Information  shall  be  made  available 
in  the  same  manner  as  described  In  par- 
agraph (e)  of  9  504.8  to  the  extent  that 
it  Is  not  exempt  from  disclosure  untfer 
8  504.7. 

§  504.10      Procedure  for  vlosing  exempt 
lueelinga  described  in  §  504.7(a)  (2). 

(a)  The  Commission  purposes  are  ex- 
clusively adjudicatory.  They  consist  of 
trying  claims  permitted  to  be  filed  on 
b^iall  of  Indian  tribes,  bands,  and 
groups  against  the  United  States  pur- 
suant to  section  2  of  the  Indian  Claims 
Commission  Act,  60  Stat.  1050  (25  UJS.C. 
70a) .  The  Commission  has  no  regulatory 
or  rulemaking  functions,  nor  is  It  charged 

*wlth  administering  any  substantive  legis- 
lation. To  protect  ttke  integrity  of  its 
adjudicatory  deliberations,  Commission 
meetings  have  historically  been  closed 
to  public  observation.  For  these  reasons 
the  Commission  has  determined  that  a 
majority  of  Its  meetings  may  properly 
be  closed  to  public  observation  pursuant 
to  8  504.7(a)(2). 

(b)  In  the  case  of  any  meeting,  or  por- 
tion thereof,  which  may  be  closed  to 
public  observation  for  the  reasons  de- 
scribed In  paragraph  (a)  of  this  section, 
the  Commission  shall,  by  a  recorded  vote 
at  the  beginning  of  said  meeting  or  por- 
tion thereof,  vote  on  whether  to  close 
the  meeting  or  portion  thereof.  If  a  ma- 
]<n1ty  of  the  full  membership  of  the  Com- 
mlasioa  vote  to  close  the  meeting  or  por- 
tion thereof,  it  shall  be  so  closed.  A  copy 
of  the  vote,  reflecting  the  vote  of  each 
Commissioner  on  the  question,  shall  be 
made  available  to  the  public. 

(c)  In  the  case  of  meetings  or  por- 
tions thereof  to  which  this  8  504.10  ap- 
plies, the  provisions  of  88  504.8  and  504.9 
shall  not  apply. 

(d)  Except  to  the  extent  that  such  in- 
formation is  exempt  fn»n  disclosiue  un- 
der I  504.7,  ptddlc  announcement  of  the 
date,  time,  place,  and  subject  matters 
and  agenda  items  of  a  meeting,  or  por- 
tion thereof,  to  which  this  9  604.10  ap- 
plies, Bfaalhbe  posted  at  the  earliest  prac- 
ticable time  on  the  bulletin  board  main- 
tained for  this  purpoee  at  the  ofBces  of 
the  Commission. 
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§.>01. 11      Chief     CounsePs     certifiralioa 
of  clotted  meetings. 

For  every  meeting  closed  pursuant  to 
8  504.7,  the  Chief  Couns^  of  the  Com- 
mission shall  publicly  certify  that,  in  his 
opinion,  the  meeting  may  be  closed  to 
the  public  and  shall  state  which  exemp* 
tions  Bs  set  out  in  5  U.S.C.  552b(c)  are 
applicable.  A  copy  of  this  certification, 
together  with  a  statement  from  the  pre- 
siding Commissioner  setting  forth  the 
date.  time,  and  place  of  the  meeting, 
and  the  persons  present  shall  be  re- 
tained by  the  Commission. 

§  !>04. 12      Maintenance  of  li-iiiiM-ripl<,  re- 
cordings, or  minutes. 

(a)  The  Commission  shall  maintain  a 
complete  transcript,  or  electronic  record- 
ing, adequate  to  record  fully  the  proceed- 
ings, of  each  meeting  or  portion  of  a 
meeting  closed  to  the  public,  except  that^ 
in  the  case  of  a  meeting  or  portion  there- 
of closed  to  the  public  under  8  504.7 
(a)(2),  the  Commission  may  instead 
maintain  a  set  of  minutes. 

(b)  The  minutes  shall  fully  and 
clearly  describe  all  matters  discussed  and 
shall  provide  a  full  and  accurate  sum- 
mary of  any  action  taken,  and  the  rea- 
sons, including  a  description  of  each  of 
the  views  expressed  on  any  items  and 
the  record  of  any  roll  call  vote,  reflecting 
the  vote  of  each  Commissioner  on  the 
question.  All  documents  considered  in 
connection  with  any  action  shall  be  iden- 
tified in  the  minutes. 

(c)  The  Commission  shall  make 
promptly  availaUe  to  the  public,  in  the 
office  of  the  Executive  Director  of  the 
Commission,  tl^e  transcript,  electronic  re- 
cording, or  minutes  of  the  discussion  of 
any  item  on  the  agenda,  except  for  those 
items  or  discussion  wiilch  the  Commis- 
sion determines  to  contain  information 
which  may  be  withheld  imder  8  504.7 

(d)  Subject  to  the  exemptions  in 
8  504.7,  copies  of  the  transcript,  mkiutes. 
or  the  transcription  of  a  recording  dis- 
closing the  identity  of  each  speaker,  win 
be  furnished  to  any  person  at  the  actual 
cost  of  duplication  or  transcription. 

(e)  The  Chief  Counsel  shall  be  respon- 
sible for  determining  what  information 
may  be  withheld  tuid  what  standards  are 
to  be  applied  in  making  that  determina- 
tion. Should  an  individual  be  denied  ac- 
cess to  Information  by  a  decision  oS  the 
Chief  Counsel,  that  Individual  may  file  a 
written  appeal  with  the  Commission.  The 
Commission  shall  issue  an  order  grantr 
ing  or  denying  the  petitioner's  appeal.  Nb 
heaxlng  will  be  permitted  under  this  ap- 
peal. (Sec.  9,  60  Stat.  1051  (25  U.S.C 
70h).) 

(f)  The  Commission  shall  maintain  a 
complete  verbatim  copy  of  the  transcript, 
a  complete  copy  of  the  minutes,  or  a  com- 
plete electronic  recording  of  each  meet- 
ing, or  porticn  thereof,  closed  to  the  pul>- 
11c,  for  at  least  two  years  after  the  meet- 
ing, or  until  one  year  after  the  cfxidii- 
slon  of  any  CommlssicHi  proceeding  with 
respect  to  which  the  meeting  or  portion 
thereof,  was  held,  whichever  occurs  later. 


§  504.13      Annual  report  to  Congres-i. 

The  Commission  shall  annually  report 
to  Congress  regarding  its  compliance 
with  the  Government  in  the  Sun- 
shine Act,  5  U.S.C.  552b.  The  report  must 
Include  a  tabulation  of  the  total  niunber 
of  Commission  meetings  c^ien  to  the  pub- 
lic, the  total  number  of  meetings  closed 
to  the  public,  the  reasons  for  closing  the 
meetings,  and  a  description  of  any  litiga- 
tion brought  against  the  Commission  un- 
der the  Act,  Including  any  costs  assessed 
against  the  Commission  In  such  litiga- 
tion. 

§  .504.11       Fx  parte  commuiiication<. 

fa)  No  person  outside  the  Commission 
shall  make  or  knowingly  cause  to  be 
made  to  any  Commissioner,  Clilef  C?oun- 
sel,  staff  attorney,  or  other  employee  of 
the  Commissic»i,  an  ex  parte  communi- 
cation relevant  to  the  merits  of  smy  pro- 
ceeding before  the  Commission. 

(b)  No  Commissioner,  (Thief  Counsel, 
staff  attorney,  or  other  employee  of  the 
Commission  shaU  make  or  knowingly 
cause  to  be  made  to  any  person  outside 
the  Commission,  an  ex  parte  communi- 
cation relevant  to  the  m»its  of  any  pro- 
ceeding before  the  Commlssicn. 

(c)  Any  Commissioner,  Chief  Counsel, 
staff  attorney,  or  other  employee  of  the 
Commissl(»i  who  receives,  or  who  makes 
or  knowingly  caiises  to  be  made  a  com- 
munication prohibited  by  tills  section, 
shall  place  on  the  public  record  of  the 
proceeding: 

(1)  All  such  written  communications; 

(2)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  All  written  responses,  and  memo- 
randa stating  the  substance  of  all  oral  re- 
sponses, to  such  communications. 

(d)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  to  the  proceeding,  or 
by  counsel,  in  violation  of  this  section, 
the  Commission  may,  to  the  extent  con- 
sistent with  the  Interests  of  justice,  re- 
quire the  offending  party  to  show  cause 
why  its  claim  or  Interest  in  the  proceed- 
ing should  not  be  dismissed,  denied,  or 
otherwise  adversely  affected  <m  account 
of  such  violation. 

(e)  A  request  for  a  status  report  on 
any  matter  currentiy  before  the  Commis- 
sion is  not  an  ex  parte  communication 
within  the  meaning  of  this  section.  Ques- 
iloDB  regarding  the  status  of  a  case  shall 
be  directed  to  the  Clerk  of  the  Commis- 
sion. (Sec.  9,  60  Stat.  1051  (25  U.S.C. 
70h) .) 

By  order  of  the  Commission  dated  Jan- 
uary 13, 1977. 

Davh)  H.  Bioelow, 
Executive  Director. 

|FR  Doc.77-1833  FUed  1-19-77:8:46  am] 
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FR  Doc.  77-1178  which  appeared  at  42  ^ 
3694  of  the  Issue  of  Thursday,  January  13. 
1977.  Thla  reprtnting  is  necessary  because 
the  copy  submitted  for  printing  did  not 
conform  in  ail  respects  to  the  text  of  the 
original  signed  document.  Due  to  this  re- 
printing, the  date  for  receipt  of  comments 
has  been  extended  to  March  5,  1977. 

Notice  is  hereby  given  that  the  regu- 
lations set  forth  in  tentative  form  below 
are  proposed  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adoption  of  such  regulations,  con- 
sideration will  be  given   to  any  com- 
ments pertaining  thereto  which  are  sub- 
mitted in  writing  (preferably  six  cop- 
ies)   to  the   Commissioner   of  Internal 
Revenue.   Attention:    CC:LJl:T,   Wash- 
ington.  D.C.   20224.  by  March   5.   1977. 
Pursuant  to  26  CFR  601.601(b>.  desig- 
nations of  material  -as  confidential  or 
not  to  be  disclosed,  contained  in  such 
comments,  will  not  be  accepted.  Thus, 
persons  submitting  written  comments 
should  not  include  therein  material  that 
they  consider  to  be  confidential  or  in- 
appropriate for  disclosure  to  the  pub- 
lic. It  will  be  presumed  by  the  Internal 
Revenue  Service  that  every  written  com- 
ments submitted  to  it  in  response  to  this 
notice   of  proposed   rulemaking  is   in- 
tended by  the  person  submitting  it  to 
be  subject  in  its  entirety  to  public  inspec- 
tion and  copying  in  accordance  with 
the  procedures  of  26  CFR   601.702(d) 
(9> .  Any  person  submitting  written  com- 
ments  who  desires  an  opportunity  to 
comment  orally  at  a  public  hearing  on 
these  proposed  regulaticfns  should  sub- 
mit a  request,  in  writing,  to  the  Com- 
missioner by  March  5, 1977.  In  such  case, 
a  public  hearmfc  will  be  held,  and  no- 
tice of  the  timerplace,  and  date  will  be 
published  in  a  subsequent  issue  of  the 
Federal  Register,  unless  the  person  or 
persons  who  have  requested  a  hearing 
withdraw  their  requests  for  a  hearing 
before  notice  of  the  hearing  has  been 
filed  with  the  Office  of  the  Federal  Regis- 
ter. The  proposed  regulations  are  to  be 
issued  under  the  authority  contained  in 
section   7805   of  the  Internal   Revenue 
Code  of  1954  (68A  Stat.  917;  26  U.S.C. 
7805 ) . 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

This  document  contains  a  proposed 
amendment  to  the  Income  Tax  Regula- 
tions (26  CFR  Part  1)  imder  sections 
355.  relating  to  distribution  of  stock  and 
securities  of  a  controlled  corporation, 
and  346,  relating  to  partial  liquidation 
defined,  of  the  Internal  Revenue  Code  of 
1954. 

Section  355  provides  for  the  separa- 
tion, without  recognition  of  gain  or  loss 
to  the  shareholders  and  security  holders, 
of  one  or  more  existing  businesses  for- 
merly operated,  directly  or  indirectly,  by 
a  single  corporation.  Section  355  applies 
only  to  ihe  separation  of  existing  busi- 
nesses which  have  been  in  active  opera- 
tion for  at  least  5  years  'or  a  business 
which  has  been  in  active  operation  for 
at  least  5  years  into  separate  businesses) 


and  which,  generally,  have  been  owned 
for  at  least  5  years  by  the  corporation 
making  the  distribution  of  stock  or  of 
stock  and  securities. 

Section  365  provides  nonrecognition 
of  gain  or  loss  on  a  distribution  by  a  cor- 
poration of  stock  or  securities  of  a  con- 
trolled corporation  to  its  shareholders 
with  respect  to  its  own  stock  or  to  its 
security  holders  in  exchange  for  its  own 
securities  only  if  the  distribution  is  car- 
ried out  for  real  and  substantial  nontax 
reasons  germane  to 'the  business  of  the 
corporations  and  only  if  there  is  a  con- 
tinuity of  interest  in  all  or  a  part  of  the 
business  enterprise  by  those  persons  who 
were  the  owners  of  the  enterprise  before 
the  distribution.  In  addition,  section  355 
does  not  apply  to  a  transaction  which 
has  been  used  principally  as  a  device  for 
the  distribution  of  earnings  and  profits 
of  the  distributing  corporation,  of  the 
controlled  corporation,  or  of  both. 

In  order  to  qualify  under  section  355. 
the  distributing  corporation  must  dis- 
tribute all  of  the  stock  of  the  controlled 
corporation  which  it  owns,  or  at  least 
an  amount  of  the  stock  which  consti- 
tutes control  as  defined  In  section  368 
(c>.  If  a  part  of  either  the  stock  or 
securities  is  retained  by  the  distributing 
corporatirai.  It  must  be  established  to 
the  satisfaction  of  the  Commissioner 
that  such  retention  was  not  In  pursu- 
ance of  a  plan  having  as  one  of  Its  prin- 
cipal purposes  the  avoidance  of  Federal 
income  tax. 

The  proposed  amendment  contains  two 
major  changes  to  the  current  regula- 
tions. The  rules  under  section  355  <  a) 
(1)(B).  relating  to  a  transaction  which 
was  used  principally  as  a  device  for  the 
distribution  of  earnings  and  profits,  have 
been  revised  to  describe  factors  which 
are  to  be  taken  into  account  in  making 
the  determination  of  whether  a  transac- 
tion was  such  a  "device".  The  rules  under 
section  355(b) .  relating  to  active  conduct 
of  a  trade  or  business,  have  been  revised 
to  provide  for  the  separation  of  a  single 
business  consistent  with  the  holdings  in 
Coady  v.  Commissioner.  289  F.2d  490  (6th 
Cir.  1961),  and  United  States  v.  Marett. 
325  F.2d  28   (5th  CHr.   1963).  Proposed 

amendment  to  the  re<ndations.         

The  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  355,  relating  to  dis- 
tribution of  stock  and  securiyes  of  a  con- 
trolled corporation,  smd  346.  relating  to 
partial  liquidation  defined,  of  the  Inter- 
nal Revenue  Code  of  1954  are  amended 
as  follows: 

Paragraph  1.  Sections  1.355-1  through 
1.355-4  are  amended  to  read  as  follows: 

§  1.35S-1      Distribution  of  stock  and  se- 
curities 'flf  ■  rontrolled  corporation. 

(a)  Application  of  section.  Section  355 
provides  for  the  separation,  without  rec- 
ognition of  gain  or  loss  to  the  sharehold- 
ers and  security  holders,  of  one  or  more 
existing  businesses  formerly  operated,  di- 
rectly or  indirectiy,  by  a  single  corpora- 
tion. It  applies  only  to  the  separation  of 
existing  businesses  which  have  been  in 
active  operation  for  at  least  5  years  (or 
a  business  which  has  been  in  active  op- 


eration for  at  least  5  years  into  separate 
businesses) .  and  which.  In  general,  have 
been  owned,  directly  or  indirectly,  for  at 
least  5  years  by  the  corporation  making 
the  distribution  of  stock  or  of  stock  and 
securities.  For  the  purpose  of  section  355, 
stock  rights  or  stock  warrants  are  not 
included  in  the  term  "stock  and  securi- 
ties". 

(b)  Type  of  separations.  Section  355  is 
concerned  with  two  general  types  of  sep- 
arations. The  first  is  the  distribution  of 
the  stoiPk  of  an  existing  corporation.  The 
second  is  the  distribution  of  the  stock 
of  a  coi-poration  holding  assets  of  a  busi- 
ness previously  operated  by  the  distribut- 
ine  corporation.  In  both  cases,  section 
355  contemplates  the  continued  opera- 
tion of  the  business  or  businesses  exist- 
ing prior  to  the  separation. 

§  1.335-2      Limitations.  ' 

(a)  Property  distributed.  In  order  for 
section  355  to  apply,  the  property  dis- 
tributed must  consist  solely  of  stock,  or 
stock  and  securities,  of  a  controlled  cor- 
poration. If  additional  property  (includ- 
ing an  excess  principal  amount  of  secu- 
rities received  over  securities  surren- 
dered)  is  received,  see  section  356. 

(b)  Business  purpose  and  continuity 
of  interest — (D   In  general.  A  distribu- 
tion by  a  corporation  of  stock  or  secu- 
rities of  a  controlled  corporation  to  its 
shareholders  with  respect  to  its  own 
stock  or  to  its  security  holders  In  ex- 
change for  its  own  securities  will  qualify 
under  section  355  only  if  carried  out 
for  real  and  substantial  nontax  reasons 
germane  to  the  business  of  the  corpo- 
rations. The  principal  reason  for  this 
requirement  is  to  provide  nonrecognition 
treatment   only  to  those   distributions 
or  exchanges  of  stock  or  securities  of 
the   controlled   corporation   which   are 
incident  to  such  readjustment  of  cor- 
porate structures  as  is  required  by  busi- 
ness exigencies  and  which  effect  only  a 
readjustment  of  continuing  interests  in 
property  under  modified  corporate  forms. 
Depending  upon  the  facts  of  a  particular 
case,  a  shareholder  purpose  for  a  trans- 
action may  be  so  nearly  coextensive  with 
a  corporate  business  purpose  as  to  pre- 
clude any  distinction  between  them.  In 
such  a  case,  the  transaction  Is  carried 
out  for  purposes  germane  to  the  business 
of  the  corporations.  On  the  other  hand, 
if  a  transition  is  motivated  solely  by  the 
personal  reasons  of  a  shareholder,  for 
example,  if  a  transaction  is  undertaken 
solely  for  the  purpose  of  fulfilling  the 
personal  planning  purposes  of  a  share- 
holder, the  distribution  will  not  qualify 
under  section  355  since  it  Is  not  carried 
out  for  purposes  germane  to  the  busi- 
ness  of   the  corporations.   Section  355 
contemplates  a  continuity  of  interest  in 
all  or  part  of  the  business  enterprise 
on  the  part  of  those  persons  who,  direct- 
ly or  indirectly,  were  the  owners  of  the 
enterprise  prior  to  the  distribution  or 
exchange.  For  rules  with  respect  to  the 
requirement  of  a  business  purpose  for 
a  transfer  of  assets  to  a  controlled  cor- 
poration in  connection  with  a  reorgani- 
zation  described    in   section   368(a)(1) 
(D),  see  §  1.368-1  (b). 
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<2>  Examples.  The  provisions  of  par- 
agraph (b)(1)  of  this  section  may  be 
illustrated  byl^he  following  examples: 

Example  (t).  #orporatSon  P  is  engaged  In 
the  production,  transportation,  anO  refining 
of  petroleum  products.  In  1962,  P  acquired 
all  of  the  properties  of  corporation  S,  which 
was  also  engaged  In  the  production,  trans- 
portation, and  refining  of  petroleum  prod- 
ucts. In  1968.  as  a  result  of  anti-trust  liti- 
gation, P  was  ordered  to  divest  itself  of  all 
properties  acquired  from  S.  P  proposes  to 
transfer  the  assets  acquired  from  S  to  a 
new  corporation  and  to  distribute  the  stock 
of  such  new  corporation  to  Its  shareholders. 
In  view  of  the  divestiture  order,  the  distri- 
bution of  the  stock  of  the  new  corporation 
to  the  shareholders  of  P  will  be  considered 
to  have  been  carried  cut  for  a  real  and 
substantial  nontax  reason  germane  to  the 
business   of   the   corporations. 

Example  <2).  Corporation  R  owns  and  op- 
erates two  men's  retail  clothing  stores.  The 
outstanding  stock  of  R  Is  owned  equally  by 
two  brothers,  A  and  B,  and  F,  their  father. 
who  does  not  take  an  active  part  In  the 
retail  clothing  business.  A  and  B  no  longer 
can  agree  on  major  decisions  affecting  the 
operation  of  the  corporation.  Corporation 
R  proposes  to  transfer  one  store  to  a  new 
corporation  and  distribute  66.7  percent  of 
the  stock  of  such  new  corporation  to  one 
brother  In  exchange  for  all  of  his  R  stock. 
The  other  33.3  percent  of  the  stock  of  such 
new  corporation  will  be  exchanged  for  one- 
half  of  Ts  stock  of  corporation  R.  In  view 
of  the  disagreement  between  managing 
shareholders,  the  distribution  of  the  stock 
of  the  new  corporation  will  be  considered  to 
have  been  carried  out  for  a  real  and  sub- 
stantial nontax  reason  germane  to  the  busi- 
ness of  the  corporations. 

Example  i3).  Coporatlon  T  Is  engaged  In 
the  manufacture  and  sale  of  children's 
novelty  toys.  It  also  manufactures  and  sells 
candy  and  candy  products.  1*e  shareholders 
viBh  to  separate  the  candy  business  from  the 
risks  and  vicissitudes  of  the  novelty  toy 
business.  It  Is  proposed  that  the  assets  and 
activities  associated  with  the  toy  business  be 
transferred  to  a  new  corporation,  the  stock 
of  which  would  then  be  distributed  to  T's 
abweholders.  The  purpose  of  protecting  the 
candy  business  from  the  risks  of  the  novelty 
toy  business,  which  Is  fulfilled  when  the 
novelty  toy  assets  and  activities  are  trans- 
ferred to  the  new  corporation,  does  not  sat- 
isfy the  requirement  there  be  a  substantial 
nontax  reason,  germane  to  the  business  of 
the  corporation,  for  the  distribution  of  the 
atock  of  the  new  corporation  to  the  share- 
holders. 

Example  {4).  The  facts  are  the  same  as  in 
example  (3)  except  that  T  also  requires  out- 
side financing  In  order  to  substantially  ex- 
pand Its  candy  business.  As  a  condition  of 
the  loan.  In  order  to  prevent  the  potential 
diversion  of  funds  to  the  toy  business,  the 
lender  requires  the  separation  of  the  candy 
business  and  the  novelty  toy  business  and 
the  distribution  of  the  stock  of  the  novelty 
toy  corporation  to  the  shareholders.  The 
lender's  requirements  are  based  upon  cus- 
tomary business  practice.  In  this  case,  the 
distribution  of  the  stock  of  the  novelty  toy 
corporation  to  the  shareholders  will  t>e  con- 
sidered to  have  been  carried  out  for  a  real 
and  substantial  nontax  reason  germane  to 
tbe  business  of  the  corporations. 

(c)  Device  for  distribution  of  earnings 
and  profits — (1)  In  general.  Section  355 
does  not  apply  to  a  transaction  which  has 
been  used  principally  as  a  device  for  the 
dlatrtbutlon  of  the  earnings  and  profits 
ef  the  distributing  corporation,  of  the 
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controlled  corporation,  or  of  both.  Tne 
Code  recognizes  that  a  tax-free  distribu- 
tion of  the  stock  of  a  controlled  corpora- 
tion presents  an  extraordinary  potential 
for  tax  avoidance  by  placing  the  share- 
holders of  the  distributing  corporation 
In  a  position  whereby,  as  a  consequence 
of  the  subsequent  sale  of  stock  or  the 
liquidation  of  either  the  distributing 
corporation  or  the  controlled  corpora- 
tion, they  can  avoid  the  dividend  provi- 
sion.s  of  the  Code.  A  distribution  which 
is  rro  rata  or  substantially  pro  ratii 
an-Kng  the  shareholders  of  the  dis- 
tnbuting  corporation  presents  the  great- 
est potential  for  the  withdrawal  of  earn- 
ings and  profits  and  is  more  likely  to  be 
undertaken  principally  as  a  device  for 
the  distribution  of  earnings  and  profits. 
Whether  a  transaction  which  has  the  po- 
tential for  the  distribution  of  eamingB 
and  profits  was  used  principally  as  such 
a  device  shall  be  determined  from  all  the 
facts  and  circumstances.  Among  the  fac- 
tors to  be  considered  are  those  factors 
described  in  paragraph  (c)  (2)  and  (3) 
of  this  section.  However,  in  any  case  in 
which  a  distribution  with  respect  to  each 
distributee  would  be  treated  as  a  re- 
demption to  which  section  302(a) 
would  apply  if  it  were  taxable,  the  trans- 
action is  ordinarily  not  considered  to  be 
a  device  for  the  distribution  of  earnings 
and  profits.  For  purposes  of  the  preced- 
ing sentence,  section  302(c)  (2)  (A)  shall 
be  applied  without  regard  to  clauses  (ii) 
and  (iii) .  Further,  if,  on  the  date  of  the 
distribution,  no  part  of  a  distribution  of 
money  by  the  distributing  corporation, 
the  controlled  corporation,  or  any  cor- 
poration controlled,  directly  or  indi- 
rectly, by  either  of  such  corporations 
could  have  been  taxable  as  a  dividend  as 
defined  in  section  316  because  of  the  ab- 
sence of  earnings  and  profits,  the  trans- 
action is  ordinarily  not  considered  to  b* 
such  a  device. 

(2)  SiibsegvLcnt  sales  of  stock.  If,  pur- 
suant to  an  arrangement  negotiated  or 
agreed  upon  before  the  distribution,  2t 
percent  or  more  of  the  stock  of  either 
the  distributing  corporation  or  the  con- 
trolled corporation  is  to  be  sold  or  ex- 
changed after  the  distribution,  the 
distribution  will  be  considered  to  have 
been  used  principally  as  a  device  for  the 
distribution  of  earnings  and  profits  of 
the  distributing  corporation,  the  con- 
trolled corporation,  or  both.  If.  pursuant 
to  such  an  arrangement,  part  or  all  of 
the  securities  or  less  than  20  percent  ol 
the  stock  of  either  corporation  is  to  be 
sold  or  exchanged  after  the  distribution, 
this  fact  will  be  considered  as  substan- 
tial evidence  that  the  transaction  was 
used  principally  as  such  a  device.  For 
purposes  of  this  subparagraph,  the  term 
"exchange"  does  not  include  an  exchange 
of  stock  or  securities  pursuant  to  a  plan 
of  reorganization  if  no  gain  or  loss  is 
recognized  on  the  exchange  or  an  in- 
substantial amount  of  gain  is  recognized 
on  the  exchange.  A  sale  is  always  pur- 
suant to  an  arrangement  negotiated  ot 
agreed  upon  before  the  distribution  when 
enforceable  rights  to  buy  or  sell  exist 
before  such  distribution.  If  a  sale  was 


discussed  by  the  buyer  and  the  seller  be- 
fore the  distribution  and  was  reasonably 
to  be  anticipated  by  both  parties,  such 
sale  shall  ordinarily  be  considered  as 
made  pursuant  to  an  arrangement  nego- 
tiated or  agreed  upon  before  the 
distribution. 

Whether  or  not  a  sale  is  negotiated  or 
agreed  upon  prior  to  the  distribution,  the 
fact  of  any  sale  of  stock  or  securities 
shall  be  taken  into  account  with  other 
evidence  In  determining  whether  a 
transaction  was  used  principally  as  a 
device  lor  the  distribution  of  earnings 
and  profits. 

(3 1  Nature  and  use  of  assets — (i) 
General.  In  determining  whether  a 
transaction  was  used  principally  as  a 
device  for  the  distribution  of  earnings 
and  profits  of  the  distributing  corpora- 
tion, the  controlled  corporation,  or  both, 
consideration  will  be  given  to  the  nature, 
kind,  and  amount  of  the  assets  of  both 
coroorations  'and  corporations  con- 
trolled by  them)  immediately  after  the 
transactions  and  to  the  use  of  such  as- 
sets by  such  corporations. 

Iii)  New  trade  or  business.  If  a  sub- 
stantial portion  of  the  assets  of  any  ijost- 
distribution  corporation  consists  of  a 
trade  or  business  acquired  within  the 
5-year  period  ending  on  the  date  of  the 
distribution  in  a  transaction  In  which 
the  basis  of  such  assets  was  not  deter- 
mined in  whole  or  in  part  by  referMice 
to  the  transferor's  basis,  this  will  be  con- 
sidered as  evidence  that  the  transaction 
was  used  prtncipallv  as  a  device  for  the 
distribution  of  earning.";  and  profits. 

<iii)  Liquid  assets.  The  transfer  or 
retention  of  -cash  or  liquid  assets  'for 
example,  securities  and  accounts  re- 
ceivable) which  is  not  related  to  the 
reasonable  needs  of  the  business  of  the 
transferee  or  retaining  corporation  will 
be  considered  as  evidence  that  the  trans- 
action was  used  principally  as  a  device 
for  the  distribution  of  earnings  and 
profits. 

(iv)  Related  function.  In  certain  cases 
the  relationship  between  the  nature  and 
use  of  the  assets  of  the  distributing  cor- 
poration and  the  controlled  corporation 
will  be  considered  as  evidence  that  a 
transaction  was  used  iMincipaUy  as  a  de- 
vice for  the  distribution  of  earnings  and 
profits  or  example  where  the  principal 
function  of  one  corporation  before  the 
transaction  is  to  perform  services  for  or 
supply  technical  or  research  data  to  the 
other  corporation  and  alter  the  transr 
action  that  corporation  continues  to 
fimction  on  the  same  basis,  this  would 
be  considered  as  evidence  that  the  trans- 
action was  used  principally  as  such  a 
device.  Thus,  in  example  (9)  of  5  1.355- 
3(c),  involving  a  controlled  corporation 
operating  a  coal  mine  for  the  sole  pur- 
pose of  satisfying  the  requirements  of  the 
parent  steel  corporation  before  the 
transaction,  if  the  coal  mining  business 
continued  to  operate  on  the  same  basis 
after  the  transaction,  this  fact  would 
be  considered  as  evidence  that  the  dis- 
tribution of  the  stock  of  the  coal  mining 
corporation  in  example  (9)  is  principally 
a  device  for  the  distribution  of  earnings 
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and  profits.  Similarly,  in  a  transaction 
f^ilch  separates  the  manufacturing  and 
sales  operations,  as  in  example  (8>  of 
1 1. 355-3  (c).  if  the  sales  corporation 
merely  fimctions  as  the  exclusive  figent 
for  the  manufacturing  corix>ratioii  after 
the  transaction,  this  fact  would  be  con- 
sidered as  evidence  that  the  transaction 
was  principally  a  device  for  the  distribu- 
tion of  earnings  and  profits. 

(4)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples ; 

Example  (t).  Cc^poratlon  W  has  engaged 
In  the  commercial  banking  business  In  state 
N  for  30  years.  The  stock  of  W  Is  owned 
equaUy  by  Individuals  A.  B,  and  C.  Six  years 
ago,  W  organized  corporation  X  as  a  wholly- 
owned  subsidiary  to  offer  computerized  bocA- 
keeplng  services  to  the  pubUc.  W  and  X  have 
substantial  accumvUated  earnings  and  profits. 
State  N  has  recently  amended  Its  banking 
laws  to  provide  that  commercial  banks  oper- 
ating In  N  may  not  offer  computerized  book- 
keeping services  directly  or  through  a  sub- 
sidiary. D,  an  Individual,  has  offered  to  pur- 
chase the  stock  of  X.  At  a  stockholders'  meet- 
ing the  offer  was  rejected  and  It  was  decided 
to  distribute  the  stock  of  X  pro  rata  to  A, 
B,  and  C.  After  the  meeting  and  before  the 
distribution,  A,  B,  and  C  agreed  to  sell 
D  one-half  of  X  stock  they  were  to  reoelv* 
in  the  distribution.  Notwithstanding  the  ex- 
istence of  a  real  and  substantial  nontax  rea- 
son for  the  distribution  of  the  stock  of  X, 
the  distribution  will  be  considered  to  have 
been  used  principally  as  a  device  for  the  dis- 
tribution of  earnings  and  profits  of  W. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  A.  B.  and  C  did  not 
agree  to  sell  any  of  the  X  stock  they  were 
to  receive  to  D.  At  the  shareholders'  meeting 
it  was  decided  to  transfer  cash  to  X  before 
making  the  pro  rata  distribution.  The 
amount  of  cash  transferred  substantially  ex- 
ceeded the  reasonable  business  needs  of  X. 
After  the  distribution  A  and  B  agreed  to  sell 
to  E,  an  individual,  one-half  of  their  X  stock. 
Notwithstanding  the  existence  of  a  real  and 
substantial  nontax  reason  for  the  distribu- 
tion, the  transaction  will  be  considered  to 
have  been  used  prlnclpallv  as  a  devloe  for 
the  distribution  of  earnings  and  profits  be- 
cause of  the  transfer  of  cash  to  X  and  the 
subsequent  sale  of  X  stock  by  A  and  B. 

(d)  Stock  and  securities  distributed. 
The  distributing  corporation  must  dis- 
tribute: 

(1)  All  of  the  stock  and  securities  <^ 
the  controlled  corporation  which  It  ovms. 
or 

(2)  At  least  an  amount  of  the  stock 
which  constitutes  control  as  defined  in 
section  368(c).  In  such  case  all.  or  any 
part,  of  the  securities  of  the  controUed 
corporation  may  be  distributed. 

Where  a  part  of  either  the  stock  or 
securities  is  retained  under  paragxaDh 
(d)  (2)  of  this  section,  it  must  be  estab- 
lished to  the  satisfaction  of  the  Com- 
missioner that  such  retention  was  not  in 
pursuance  ot  a  plan  h&Tlng  as  <me  of 
its  principal  purposes  the  avoidance  oi 
Federal  income  tax.  Ordinarily,  the  busi- 
ness reasons  (as  distinguished  fnxn  the 
desire  to  make  a  distribution  of  the  earn- 
ings and  profits)  which  supnort  a  distri- 
bution oi  stock  and  securities  of  a  con- 
trolled corporation  under  paragraph  (b) 
<a  this  section  wHl  require  the  distribu- 
tion of  all  (tf  the  stock  and  seeurlUes. 


If  the  distribution  of  all  of  the  stock  and 
securities  of  a  controlled  corporation 
would  be  treated  to  any  extent  as  a  dis- 
tribution of  "other  property"  under  sec- 
tion 356,  this  fact  does  not  tend  to 
establish  that  the  retention  ot  any  of 
such  stock  and  securities  is  not  in  pur- 
suance of  a  plan  having  as  one  of  its 
principal  purposes  the  avoidance  of  Fed- 
eral inc<Nne  tax. 

(e)  Principal  amount  of  securities — 
(1)  Securities  received.  Section  355  (a) 
(1)  is  not  applicable  if  the  principal 
amount  of  securities  received  exceeds  the 
principal  amount  of  securities  sur- 
rendered or  if  securities  are  received  and 
no  securities  are  surrendered.  In  such 
cases,  see  section  356. 

(2)  Only  stock  received.  If  only  stock 
is  received  in  a  transaction  to  which  sec- 
tion 355  is  applicable,  the  principal 
amount  of  securities  surrendered,  if  any. 
and  the  par  or  stated  value  of  stock  are 
not  relevant  to  the  application  of  such 
section. 

(f)  Period  of  oumership — (1)  Other 
property.  For  the  purposes  of  determin- 
ing wheth^  gain  or  loss  will  be  recog- 
nized upon  a  distribution,  stock  of  a  con- 
trolled corporation  acquired  in  a  trans- 
action in  which  gain  or  loss  is  recognized, 
in  whole  or  in  part  (other  thsui  a  trans- 
action described  in  S  1.355-3 (b)  (4)  (U) ) 
within  the  5 -year  period  ending  on  the 
date  of  the  distribution  of  such  stock  is 
treated  as  "other  property."  Section  355 
does  not  api^  to  a  transaction  which  in- 
cludes a  dtstributioQ  of  such  stock.  See 
section  356.  The  stock  so  acquired  is 
"stock",  however,  for  the  purpose  of  the 
requirements  respecting  the  distribution 
of  stock  of  such  controlled  c(xporation 
provided  in  section  3S5(a)  (1)  (D) . 

(2)  Example.  Paragraph  (f)(1)  of  this 
section  may  be  illustrated  by  the  follow- 
ing example: 

Example.  Corporation  A  has  hrid  88  of  the 
100  outstanding  shares  of  the  stock  of  cor- 
poration B  for  more  than  6  years  on  the  date 
of  distribution.  Six  months  before  such  date, 
it  purchased  10  shares  of  such  stock.  If  all  of 
the  stock  of  the  controUed  corporation  owned 
by  A  Is  distributed,  section  356  is  not  appU- 
cable  to  such  distribution  since  the  10  shares 
would  represent  "other  property."  See,  how- 
ever, section  356.  If,  however,  for  proper  busi- 
ness reasons  It  Is  decided  to  retain  some  of 
the  stock  of  B.  then  the  determination  of  the 
amount  of  such  stock  which  must  be  distrib- 
uted under  section  3S5(a)(l)(D)    in  order 
to  constitute  a  distribution  to  which  section 
S66  is  applicable  mtist  be  made  by  reference 
to  all  of  the  stock  of  the  controUed  oorpora- 
ttcm    Including    the    10    shares   acquired    6 
months  before  such  date  and  the  5  shares 
owned  by  others.  SlmUariy.  if,  by  the  use  of 
any  agency,  the  distributing  corporation  ac- 
quires any  stock  of  the  controlled  corpora- 
tion within  the  S-year  period  ending  on  the 
date  of  distribution  in  a  transaction  In  which 
gain  or  loss  Is  recognized  in  whole  or  in  part, 
for  example,  where  another  subsidiary  pur- 
chases such  stock,  such  stock  will  be  treated 
as  "other  property."  If  A  had  held  only  78 
of  the  100  outstanding  shares  of  stock  of  B 
for  more  than  6  years  <»i  the  data  of  dlstK- 
bution  and  had  purchased  the  remaining  36 
shares  6  months  before  such  date,  neither 
section  886  nor  section  366  would  be  appli- 
cable. 


(g)  Active  conduct  of  a  trade  or  busi- 
ness. The  rules  of  section  355(b)  and 
I  1.355-3  relating  to  the  active  conduct 
of  a  trade  or  business  must  be  satisfied. 

§  1^55—3     Ariive  rondact  of  ■  trade  or 
bnsiness. 

(a)  Requirements  as  to  active  busi- 
ness— (1)  In  general — (1)  Application  of 
section  3SS.  Under  section  355(b)(1).  a 
distribution  of  stock  or  securities  of  a 
controlled  corporation  is  subject  to  sec- 
tion 355(a)  only  if— 

(A)  The  distributing  corporation  and 
the  controlled  corporation  are  each  en- 
gaged in  the  active  conduct  of  a  trade  or 
business  immediately  after  the  distribu- 
tion of  stock  or  securities  of  the  con- 
trolled ctwporation  (section  355(b)(1) 
(A) ) .  or 

(B)  Inunediately  before  the  distribu- 
tion* the  distributing  corporation  had  no 
assets  other  than  stock  or  securities  in 
the  controlled  corporations  and  each  of 
the  controlled  corporations  is  engaged  in 
the  active  conduct  of  a  trade  or  business 
immediately  after  the  distribution  (sec- 
tion 355(b)(1)(B)).  In  connectlMi  with 
the  requirement  of  "no  assets"  a  de  mini- 
mis rule  is  applicable. 

(11)  Examples.  Paragraph  (a)(l)(i)  of 
this  section  may  be  illustrated  by  th* 
following  examples : 

Exaosple  (1).  Corporation  A.  prior  to  the 
distribution.  Is  engaged  In  the  active  conduct 
of  a  trade  or  business  and  owns  all  of  the 
stock  of  corporation  B  which  also  Is  engaged 
in  the  active  conduct  of  a  business.  A  distrib- 
utes all  of  the  stock  of  B  to  its  shareholders, 
and  each  corporation  continues  the  active 
conduct  of  Its  business.  The  active  business 
requirement  of  section  385 (b)  ( 1)  ( A)  is  satis- 
fied. 

Example  (2).  The  facts  are  the  same  as  In 
example  (1).  except  that  A  transfers  all  of 
its  assets  except  the  stock  of  B  to  a  new 
corporation  in  exchange  for  all  of  the  new 
corporation's  stock  and  transfers  the  stock 
of  both  controlled  corporations  to  Its  share- 
holders. The  active  business  requirement  of 
section  386(b)(1)(B)   Is  satisfied. 

(b)  Active  conduct  of  a  trade  or  busi- 
ness defined — (1)  In  general.  Section 
355(b)  (2)  provides  rules  for  determining 
whether  any  corporation  is  treated  as 
engaged  in  the  active  conduct  of  a  trade 
or  business  for  purposes  of  ascertaining 
whether  the  distributing  corporation  and 
the  controlled  corporation  meet  the  re- 
quirements of  section  355(b)(1).  Under 
section  SS5(b)(2)(A).  a  corporatUxi  is 
treated  as  engaged  in  the  active  conduct 
til  a  trade  or  business  if  it  is  itself  en- 
gaged in  such  a  trade  or  business  or  if 
substantially  all  of  its  assets  ccmsist  of 
the  stock  and  securities  of  a  corporation 
or  cfH'poratioDs  controlled  by  it  (imme- 
diate^ after  the  distribution)  each  of 
which  is  engaged  in  the  active  cimduct 
of  a  trade  or  business. 

(2)  Acttvt  conduct  of  trade  or  business 
immediately  after  distrflmttoii— (i)  Gen- 
eral. For  purposes  61  section  355(b).  a 
corporation  shall  be  treated  as  engaged 
in  the  "active  cooduek  <tf  a  trade  or  busi- 
nesB"  immediately  after  a  distribution  if 
the  assets  and  actlvitlea  of  such  oorpora- 
tlon  meet  the  tests  and  limitations  de- 
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Bcribed  In  paragraph  fb)  ^2)  'ii).  dii) 
and  (iV>  of  this  section. 

(ii)  Trade  or  business.  A  ccrporation 
Bhall  be  treated  as  engaged  in  a  trade 
or  business  immediately  after  a  distribu- 
tion of  stock  if  a  specific  group  of  activi- 
ties are  being  carried  on  by  such  corpora- 
tion for  the  purpose  of  earning  income 
oar  profit  from  such  group  of  activities. 
and  the  activities  included  in  such  group 
include  every  operation  which  forms  a 
part  of.  or  a  step  in.  the  process  of  earn- 
ing income  or  profit  from  such  group. 
Such  group  of  activities  ordinarily  must 
include  the  collection  of  income  and  the 
payment  of  expenses. 

<lii)  Active  conduct.  For  purposes  of 
section  355,  the  determination  of 
whether  a  trade  or  business  is  actively 
conducted  is  a  question  of  fact  to  be  de- 
V^termined  under  all  the  facts  and  circum- 
stances. In  general,  the  corporation  must 
perform  active  and  substantial  manage- 
ment and  operational  functions. 

<iv)  Limitations.  The  active  conduct 
of  a  trade  or  business  does  not  include — 

(A)  The  holding  for  investment  pur- 
poses of  stock,  securities,  land,  or  other 
property,  or 

(B)  The  ownership  and  operation 
(including  leasing)  of  real  or  personal 
property  used  in  a  trade  or  business, 
unless  the  owner  performs  significant 
services  with  respect  to  the  operation 
and  management  of  the  property. 

(3)  Active  conduct  for  5-year  period 
preceding  distribution.  Under  section 
355(b)  (2)  (B),  a  trade  or  business  must 
have  been  actively  conducted  for  the  5- 
year  period  ending  on  the  date  of  dis- 
tribution of  the  stock  and  securities  of 
the  controlled  corporation.  For  this  pur- 
pose, activities  which  constitute  a  trade 

,or  business  imder  the  tests  described  in 
paragraph  (b)  (2)  of  this  section,  shall 
lQe  treated  as  meeting  the  test  contained 
In  the  preceding  sentence  if  such  activi- 
ties were  actlvriy  conducted  throughout 
Buch  5-year  period.  For  the  purpose  of 
determining  whether  such  trade  or  busi- 
ness has  been  actively  conducted 
throughout  the  5-year  period  described 
in  section  355(b)  (2>,  the  fact  that  dur- 
ing such  5-year  period  such  trade  or 
business  underwent  change  (for  exam- 
ple, by  the  addition  of  new  or  the  drop- 
ping of  old  products,  changes  in  pro- 
duction capacity,  and  the  like)  shall  be 
I  disregarded  provided  the  changes  are 
j  not  of  such  a  character  as  to  constitute 
the  acquisition  of  a  new  or  different  bus- 
iness. 

(4)  Special  rv2es  for  acquisition  of  a 
trade  or  business — 'i)  General.  For  pur- 
poses of  section  355  <  b) ,  a  trsuie  or  busi- 
ness which  is  relied  upon  to  meet  the 
requirements  of  such  section  must  not 
have  been  acquired  by  the  distributing 
corporation,  the  controlled  corporation, 
or    another    member    of    the   aflUiated 

J  group  during  the  5-year  period  ending 
on  the  date  of  distribution  of  the  stock 
and  securities  of  the  controlled  corpora- 
tion unless  it  was  acquired  in  a  transac- 
tion in  which  no  gain  or  loss  was  recog- 
nized (section  355(b)  <2)  (C) ) .  For  pur- 
poses of  this  subparagraph  (4) ,  the  term 
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"affiliated  group"  means  an  affiliated 
group  as  defined  in  section  1504(a) 
I  without  regard  to  section  1504(b) )  ex- 
cept that  the  term  "stock"  includes  non- 
voting stock  which  is  limited  and  pre- 
ferred as  to  dividends.  In  addition,  un- 
der section  355(b)<2)(D),  such  trade 
or  business  must  not  have  been  indirect- 
ly acquired  during  such  5-year  period  in 
a  transaction  in  which  gain  or  loss  was 
recognized  in  whole  or  in  part  by  means 
of  the  acquisition  of  control  of  the  cor- 
poration that  was  engaged  in  such  trade 
or  business  or  by  means  of  an  indirect 
acquisition  of  control  of  such  corpora- 
tion through  another  corporation  or  any 
of  its  predecessors  in  interest.  A  busi- 
ness acquired,  directly  or  indirectly, 
within  the  5-year  period  ending  on  the 
date  of  the  distribution  in  a  transaction 
in  which  the  basis  of  the  assets  acquired 
is  not  determined  in  whole  or  in  part 
by  reference  to  the  transferor's  basis  for 
such  assets  will  not  qualify  imder  sec- 
tion 355(b)  (2),  even  though  no  gain  or 
loss  was  recognized  by  the  transferor 
(for  example,  by  reason  of  section  337). 

(ii)  Gain  or  loss  recognized  in  certain 
transactions.  The  rules  of  section  355(b) 
'2)  (C)  and  (D)  are  intended  to  prevent 
the  direct  or  indirect  acquisition  of  a 
trade  or  business  by  a  corporation  as  a 
temporary  investment  of  liquid  assets 
in  anticipation  of  a  distribution  by  such 
corporation  of  such  trade  or  business  in 
a  transaction  to  which  section  355  would 
otherwise  apply.  A  direct  or  indirect 
acquisition  of  b  trade  or  business  by  one 
member  of  an  affiliated  group  from 
another  member  of  such  group  is  not  the 
type  of  transaction  to  which  section  355 
(b)  (2)  (C)  and  (D)  is  intended  to  apply. 
Therefore.  In  applying  section  355(b)  (2) 
'O  or  (D).  such  an  acquisition,  even 
though  taxable,  shall  be  disregarded. 

(iii)  Example.  Paragraph  (b)  (4)  (i) 
may  be  illustrated  by  the  following 
example : 

Bxample:  In  1956,  corporation  B.  having 
cash  and  other  liquid  assets,  purchased  all 
of  the  stock  of  corporation  A  which  wa« 
engaged  m  an  active  business.  Later,  in  tha 
same  year.  B  In  a  "downstream"  statutory 
merger  merges  Into  A.  In  1958,  A  places  the 
assets  formerly  owned  by  B  In  a  new  sub- 
sidiary, corporation  X.  A's  distribution  of 
the  stock  of  X  to  the  stockholders  of  A  is  not 
•within  the  terms  of  section  355.  since  the 
active  business  of  A  had,  in  effect,  been  pur- 
chased less  than  5  years  prior  to  the  dis- 
tribution. 

(c)  Examples.  The  following  examples 
Illustrate  the  application  of  the  rules 
provided  in  section  355(b)(2)  (A)  and 
<B) .  However,  a  transaction  which  satis- 
fies the  active  conduct  of  a  trade  or 
business  requirement  in  these  examples 
will  qualify  under  section  355 1  a)  only 
if  the  other  requirements  of  that  section 
are  met. 

Example  (I).  Corporation  A  is  engaged  la 
the  manufacture  and  sale  of  soblP  and  deter* 
gents  and  owns  Investment  securities.  It  pro* 
poses  to  place  the  Investment  securities  la 
a  new  corporation  and  distribute  the  stock  ot 
sxich  new  corporation  to  Its  shareholders. 
The  new  corporation's  holding  of  Investment 
securities  does  not  qualify  as  the  active  con« 


duct  of  a  trade  or  business  immediately  after 
the  distribution. 

Example  (2).  Corporation  B  owns,  man- 
ages, and  derives  ren'al  income  frocn  an  office 
building  and  also  owns  vacant  land.  It  pro- 
poses to  transfer  the  vacant  land  to  a  new 
corporation  and  distribute  the  stock  of  such 
new  corporation  to  its  shareholders.  The  new 
corporation's  holding  of  the  vacant  land  does 
not  qualify  as  the  active  conduct  of  a  trade 
or  business  Immediately  after  the  distribu- 
tion. 

Example  (3).  Corporation  C  owns  land  on 
which  it  engages  in  the  ranching  business. 
Oil  has  been  discovered.  In  the  area  and  It  is 
apparent  that  oil  may  be  found  under  the 
land  on  which  the  ranching  activities  are 
conducted.  Corporation  C  has  engaged  In  no 
significant  activities  in  connection  with  the 
mineral  rights  It  proposes  to  transfer  the 
mineral  rights  to  a  new  corporation  and  dis- 
tribute the  stock  of  the  new  corporation  to 
its  -Shareholders.  The  new  corporation's  hold- 
ing of  mineral  rights  does  not  qualify  as  the 
active  conduct  of  a  trade  or  business  immedl- 
at«fly  after  the  distribution. 

Example  (4).  Corporation  D,  a  bank,  has 
for  the  pjast  7  years  owned  an  11 -story  down- 
town office  building,  the  ground  floor  of 
which  has  been  occupied  by  it  in  the  conduct 
of  its  banking  business.  The  remaining  10 
floors  are  rented  to  various  tenants  and  the 
building  is  managed  and  maintained  by  em- 
ployees of  the  bank.  Corporation  D  proposes 
to  tran.=fer  the  building  to  a  new  corporation 
and  to  distribute  the  stock  of  such  new  cor- 
poration to  the  bank's  shareholders.  Tlxe  new 
corporation  will  manage  the  building,  ne- 
gotiate leases,  seek  new  tenants,  &nd  will  re- 
pair and  maintain  the  building.  Immediately 
after  the  distribution  the  activities  In  con- 
nection with  banking  wUl  constitute  the  ac- 
tive conduct  of  a  trade  or  business,  as  will 
the  activities  In  connection  with  the  rental 
of  the  building. 

Exam,ple  (5).  Corporation  E,  a  bank,  has 
for  the  past  9  years  ovmed  a  3 -story  build- 
ing In  a  suburban  area,  the  ground  floor  and 
one-half  of  the  second  floor  of  which  are 
occupied  by  It  In  the  conduct  of  Its  banking 
business.  The  otJier  one-half  of  the  second 
floor  is  rented  as  storage  apace  to  a  neighbor- 
ing retail  merchtint.  Corporation  E  proposes 
to  transfer  the  building  to  a  new  corporation 
and  distribute  the  stock  of  the  new  corpora- 
tion to  its  shareholders.  Corporation  E  will 
leaise  the  space  formerly  occupied  by  It  In 
the  bank  building  from  the  new  corpora- 
tion and.  under  the  lease,  will  repair  and 
maintain  Its  portion  of  the  building  and  pay 
prooerty  taxes  and  Insurance.  The  new  cor- 
poration will  not  be  engaged  In  the  active 
conduct  of  a  trade  or  business  Immediately 
after  the  dlstrlbxitlon. 

Example  (61 .  Corporation  P  Is  engaged  in 
the  retail  grocery  business  and  owns  all  of 
the  stock  of  corporation  G.  Corporation  Q 
has  for  the  past  10  years  derived  all  of  Its 
BTo<w  income  from  the  rental  of  Its  land  and 
building  to  P.  under  a  lease  In  which  O's 
principal  activity  consists  of  the  collection 
of  rent  from  the  building.  Corporation  F 
proposes  to  distribute  the  O  stock  to  Its 
shareholders.  Corporation  G  will  not  be  en- 
SB^eA  in  the  active  condojct  of  a  trade  or 
busine';*  immediately  after  the  distribution, 
since  it  has  not  actively  conducted  a  trade 
or  business  throxighout  the  5-year  period 
ending  on  the  date  of  the  distribution. 

Example  (7).  Corporation  H  has  owned 
and  operated  a  men's  retail  clothing  store 
in  the  downtown  area- of  the  City  of  R  for 
7  years  and  has  also  owned  ajid  operated  a 
men's  ret&U  clothing  store  in  the  suburban 
ar^a  of  the  City  of  R  for  9  years.  Corporation 
H  proposes  to  transfer  the  store  building, 
fixtures.  Inventory,  and  other  assets  related 
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to  the  suburban  store's  activity  to  a  new 
corporation.  However,  the  warehouses  which 
formerly  served  both  the  downtown  and 
suburban  stores  will  be  retained  by  H,  and 
the  new  corporation  wiU  lease  warehouse 
space  from  an  unrelated  public  warehouse 
company.  Moreover,  the  delivery  trucks  and 
emplt^ees  wtilch  formerly  served  both  stores 
will  be  transferred  to  the  new  corporation 
for  its  exclusive  use,  and  corporation  H  will 
contract  with  a  local  public  delivery  argtni- 
zatlon  to  eSect  its  deliveries.  Corporation  H 
projKises  to  distribute  the  stock  of  the  new 
corporation  to  its  shareholders.  Immediately 
after  the  distribution  the  activities  in  con- 
nection with  the  downtown  store  will  con- 
stitute the  Eictlve  conduct  of  a  trade  or  busi- 
ness, as  vrtll  the  activities  in  connection  with 
the  suburban  store. 

Example  (8).  Corporation  I  has  processed 
and  sold  meat  products  for  8  years.  It  has  no 
other  Income.  Corporation  I  proposes  to  sepa- 
rate the  selling  from  the  processing  activities 
by  forming  a  separate  corporation.  J  to  pur- 
chase for  resale  the  meats  processed  by  I. 
CorptM^tlon  I  will  transfer  to  J  certain  physi- 
cal  assets  pertaining  to  the  sales  function, 
plus  cash  for  working  capital,  in  exchange 
for  the  capital  stock  of  J  which  will  be  dis- 
tributed to  the  shareholders  of  I.  Immedi- 
ately after  the  distribution  corporation  I 
win  be  engaged  In  the  active  conduct  ot  a 
meat  products  processing  btisinesq  and  cor- 
poration J  wiU  be  engaged  In  the  active  con- 
duct of  a  meat  distribution  business.  "Ill© 
business  of  each  corporation  is  deemed  to 
have  been  actively  conducted  from  the  date 
corporation  I  began  its  meat  processing  and 
sales  business. 

Example  (9).  For  8  years  corporation  K 
has  been  engaged  in  the  manufacture  and 
sale  of  steel  and  steel  products.  For  fl  years 
K's  whoUy-owned  subsidiary,  corporation  L, 
has  owned  and  operated  a  coed  mine  for  the 
sole  purpose  of  supplying  K's  coal  require- 
ments in  the  manufacture  of  steel.  It  is  pro- 
posed that  the  stock  of  L  be  distributed  to 
the  shareholders  of  K.  Immediately  after  the 
distribution,  the  activities  of  L  in  connec- 
tion with  the  operation  of  the  coal  mine 
constitute  the  active  conduct  of  a  trade  or 
business.  The  activities  of  K  in  connection 
with  the  manufactvire  and  sale  of  steel  prod- 
ucts Immediately  after  the  distribution  alao 
constitute  the  active  conduct  of  a  trade  «' 
business. 

Exam-pie  (tO).  Corporation  M  has  for  more 
than  5  years  been  engaged  in  the  single  busi- 
ness of  oontructing  sewa^  dispoeal  idaats 
and  other  facHltleB.  CorpMtitlon  M  propoees 
to  transfer  one-half  of  its  assets  to  cor- 
poration N.  These  assets  will  Include  k 
contract  for  the  construction  of  a  sewage  dis- 
posal plant  in  State  X,  construction  equip- 
ment, cash,  and  other  tangible  assets.  Cor- 
Ix>ratlon  M  wlU  retain  a  contract  for  the 
construction  of  a  sewa^  disposal  pl«knt  In 
State  Y,  construction  equipment,  cash  and 
other  intangible  assets.  The  N  stock  te  then 
to  be  distributed  to  one  of  the  M  8har»- 
holders  in  exchange  for  all  of  his  M  stock. 
Both  corporations  wUI  be  engaged  In  the 
active  conduct  of  the  construction  bustnees 
Immediately  after  the  distribution. 

Example  (11).  Cori>oration  O  has  for  the 
I>ast  6  years  owned  three  factories  devoted 
to  the  production  of  edible  pork  skins.  The 
entire  output  of  two  of  the  factc«les  is  sold 
to  one  ciistomer.  The  third  factory's  output 
is  sold  to  a  number  of  different  customers. 
Corporation  O  propoeea  to  transfer  the  two 
factories  which  produce  pork  skins  for  tlie 
single  customer,  together  with  their  related 
activities,  to  a  new  corporation  and  to  dis- 
tribute the  stock  of  such  new  corporation 
to  its  shareholders.  Immediately  after  the 
distribution  the  activities  in  connection  with 


the  production  and  sale  of  edible  pork  skins 
to  the  one  custnooer  will  constitute  the  active 
conduct  of  a  trade  or  buslneflB,  as  well  the 
activities  in  connection  wttli  the  productloo 
and  sale  of  pork  skins  to  the  oth^  cus- 
tomiers. 

Example  (12).  Corporation  P  has  owned 
and  operated  a  department  store  in  the  City 
of  W  for  9  years.  Three  years  ago  P  acquired 
a  parcel  of  land  and  constructed  a  branch 
ston  in  a  suburban  area  of  the  City  of  W. 
The  two  stores  are  operated  as  a  single  unit 
and  have  common  advertising,  bank  ae- 
oount£.  billing,  purchasing,  and  manage- 
ment. Corporation  P  proposes  to  transfer  the 
suburban  store,  together  with  its  related 
activities,  to  a  new  corporation  and  to  dis- 
tribute the  stock  of  such  new  corporation 
to  its  shareholders.  Each  stcffe  will  have  Its 
own  manager  and  will  be  operated  Independ- 
ently of  the  other  sUh^.  Immediately  after 
the  distribution  the  activities  in  connection 
with  each  of  the  department  stores  consti- 
tute the  active  conduct  of  a  trade  or  busi- 
ness since  each  store  was  an  Integrated  part 
of  the  single  department  store  business  con- 
ducted by  P  for  9  years. 

Example  (13).  Corporation  Q  is  engaged  In 
the  business  of  manufacturing  hats  in  its 
own  factory  building.  It  proposes  to  transfer 
the  factory  building  to  corporation  R  and 
distribute  the  stock  of  R  to  its  shareholders. 
After  the  transfer,  Q  wiU  lease  the  factory 
building  under  a  long-term  lease  and  will 
operate  and  maintain  the  bnlldlng  and  the 
machinery  In  the  building.  The  activities  of 
R  in  connection  with  the  leased  tttctorj 
buUdlng  immediately  after  the  distribution 
will  not  constitute  the  active  conduct  of  a 
trade  (»  business. 

Example  (14).  Corporation  S  has  been 
engaged  In  the  manufacture  and  sale  of 
household  products  for  8  years.  Throughout 
this  period,  in  connection  with  such  manu- 
facturing, it  has  maintained  a  research  de- 
partment for  its  own  use.  The  research  de- 
partment has  30  employees  actively  engaged 
In  the  development  of  new  products.  Corpo- 
ration S  proposes  to  transfer  the  research  de- 
partment to  a  new  corporation  and  to  dis- 
tribute the  stock  of  the  new  corporation  to 
its  shareholders.  After  the  distribution  the 
new  corporation  wlU  cuitlnue  its  research 
operations  on  a  contractaal  basis  with  sev- 
eral corporations  including  S.  Immediately 
after  the  distribuUon  the  activities  of  the 
new  carp<Matlon  in  connection  with  research 
will  constitute  the  active  conduct  of  a  trade 
or  business,  as  will  the  activities  of  S  In  con- 
nection with  manufacturing. 

§  1.355. -i      !Son     pro     rata     difitribution^, 
etc. 

Section  355  pro-v^des  for  nonrecognl- 
tion  of  gain  or  loss  with  respect  to  a  dis- 
tribution whether  or  not  (a)  the  dis- 
tribution Is  pro  rata  with  respect  to  all 
of  the  shareholders  of  the  distributing 
corporation,  <b)  the  distributlc«  is  pur- 
suant to  a  plan  of  reorganization  within 
the  meaning  of  section  368(a)(1)(D)), 
or  (c)  the  shareholder  surrenders  stock 
in  the  distributing  corporaticm.  Under 
section  355  the  stock  of  a  controlled  cor- 
poration may  consist  of  common  or  pre- 
ferred. (See,  however,  section  306  said 
the  regulations  thereunder.)  Section  355 
does  not  apply,  however,  if  the  substance 
of  a  transaction  is  merely  an  exchange 
between  shareholders  or  security  holders 
of  stock  or  securities  in  one  corporati(jn 
for  stock  and  securities  in  another  cor- 
poration. For  example  if  two  Individuals. 
A  and  B,  each  own  directly  50  percent  ot 
the  stock  of  corporation  M  and  50  per- 


cent of  the  stock  of  corporation  N,  sec- 
tion 3S5  would  not  apply  to  a  transaction 
in  which  A  and  B  tranfser  all  oi  tbelr 
stock  of  M  and  N  to  a  new  cOTporaiion  P. 
for  all  of  the  stock  of  P.  and  P  then  dis- 
tributes the  stock  of  M  to  A  and  the 
stock  of  N  to  B. 

Par.  2.  Section  1.346-1  is  amended  by 
deleting  the  last  sentence  of  paragraph 
(c)  and  by  inserting  in  lieu  thereof  "The 
term  'active  conduct  of  a  trade  or  busi- 
ness' shall  have  the  same  meaning  in  this 
section  as  in  §  1.355-3(b)  (2) ." 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit  Programs 

[  29  CFR  Part  2550] 

RULES  AND  REGULATIONS  FOR 
FIDUCIARY  RESPONSIBILITY 

Proposed  Regulations  Relating  to  the  Ac- 
quisition and  Hotding  of  Empkiyer  Se- 
curities and  Employw  Real  Property  and 
the  Requifwnent  That  Certain  Employer 
Securities  and  Employer  Raal  Property 
be  Divested  no  Later  Than  December  31, 
1979 

Correction 

In  FR  Doc.  76-38493,  appearing  at 
page  1618  in  the  issue  for  Friday,  Janu- 
ary 7,  1977,  make  the  following  changes: 

1.  On  page  1618,  in  the  first  column, 
wherever  the  references  to  "section  401" 
appear,  they  should  be  changed  to  "sec- 
tion 407". 

2.  On  page  1619.  in  the  fourth  line  of 
the  first  column,  "section  2550.401a-l" 
should  be  "5  2550.407a-l". 

3.  In  §  2550.407a-l(b)  (2),  the  last  line 
should  read  "section  414  (c>  (2)  of  the 
Act". 

4.  In  §2550.407a-2  (c)(3).  the  tenth 
line  should  read  "shall  be  the  fair  market 
value  of  such  •  *  *". 

5.  On  page  1620,  in  §  2550.407a-4(c)  (1) 

(i)  (B>,  the  fifth  line  should  read  "mate 

under    paragraph     fc)(l)(l)(B)     must 
•   •   •■' 

6.  In  S2550.407a-4(c)(l)(ll),  the 
fourth  line  should  read  "divested  piu:- 
suant  to  paragraph  (c)(l)(i)  •  •  •". 

7.  In  52550.407a-4(c)  (2),  on  page  1621, 
first  column,  the  first  and  secmd  lines  of 
tlie  flush  pexagraph  should  recwl  "Por 
purposes  of  this  paragraph  (c)  (2) ,  the 
fair  market  value  of  plan  as-  •  •  •". 

DEPARTMENT  OF 
TRANSPORTATION 

Coast  Guard 

[33  CFR  Part  110] 

[CGD  76-1861 

ISLANDS  OF  HAWAII,  KAUAI,  AND  OAHU, 
HAWAII 

Proposed  Special  Anchorage  Areas 
The  Coast  Guard  is  oooaldertnc 
amending  Uie  Anchorage  BegulatlaDa  bf 
establishing  special  anctaoragea  In  tba 
vicinity  ot  the  Islands  ot  Hawaii,  Kaoal. 
and  Oahu.  HawalL  llieM  auuliuiagaa 
would  be  for  the  general  use  of  ttie  pcd>> 
lie.  In  special  anchorage 
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under  65  feet  in  length,  when  at  anchor, 
are  not  required  to  carry  or  exhibit  an- 
chor lights. 

Interested  persons  may  participate  In 
this  proposed  rule-making  by  submitting 
written  data,  views,  or  arguments  oon- 
cemlng  the  proposal  to  the  Commander, 
Fourteenth  Coast  Guard  District,  Pacific 
Intemati(Hua  Building,  677  Ala  Moana, 
Honolulu,  Hawaii  96813.  Each  person 
submitting  comments  should  Include  his 
name  and  address  and  organization,  If 
any,  identify  the  notice  number  (COD 
76-186) ,  and  give  reasons  for  any  recom- 
mended change  in  the  proposal.  Cc^lee 
of  all  written  comments  will  be  available 
for  examinaticKi  by  interested  persons  at 
the  ofiQce  of  the  Commander,  Fourteenth 
Coast  Guard  District. 

The  commander,  Fourteenth  Coast 
Guard  District  will  forward  all  com- 
ments received  before,  and  his  recom- 
mendations to  the  Chief,  OflQce  of  Ma- 
rine Environment  and  Systems,  U.S. 
Coast  Guard  Headquarters,  who  will 
evaluate  all  communications  received 
and  take  final  action  on  the  proposal. 
Ihe  proposed  regulations  may  be 
changed  in  the  light  of  comments  re- 
ceived. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  new  sections  110.128  b, 
c.  and  d,  be  added  to  Part  110  of  TiUe 
33  of  the  Code  of  Federal  Regulations 
to  read  as  follows: 

§  1 10.128b      Island  of  Hanaii,  Hawaii. 

(a)  Hilo  Bay.  The  waters  of  Hilo  Bay 
oiclosed  by  a  line' beginning  at  19°43'- 
55J»"  N.  latitude,  155'03'SO"  W.  longi- 
tude; thence  to  19*44'08"  N.  latitude, 
1SB*04'19"  W.  longitude,  thence  to  19*- 
-irsi"  N.  latitude,  155*04'30"  W.  longi- 
tude; thence  to  19"'44'10"  N.  latitude, 
155*05'29"  W.  longitude;  thence  along 
the  shoreline  to  the  beginning  point. 

(b)  Kuhio  Bay.  The  waters  of  Kuhlo 
Bay  enclosed  by  a  line  beginning  at  19*- 
4413"  N.  latitude.  155'03'25"  W.  longi- 
tude; thence  to  19°44'15"  N.  latitude, 
15S*03'25"  W.  longitude;  thence  along 
the  shoreline  to  the  beginning  point. 

(c)  Keauhou  Bay.  The  waters  of  Keau- 
hou  Bay  enclosed  by  a  line  begiiuiing  at 
19'34'01.2"  N.  latitude  155*58'10"  W. 
longitude:  thence  to  19°33'46.4"  N. 
latitude,  155°S8'6.9"  W.  longitude; 
thence  along  the  shoreline  to  the  be- 
ginning point. 

<d)  Kawaihae  Bay.  The  waters  of 
Kawaihae  Bay  enclosed  by  a  line  begin- 
nliig  at  20-0r04"  N.  latitude.  155''49'43" 
W.  longitude;  thence  to  20*02'16"  N.  lati- 
tude, 155°50'12"  W.  longitude,  thence 
along  the  shoreline  to  the  beginning 
point. 

<e)  Kawaihae  Bay.  The  waters  of 
Kawaihae  Bay  enclosed  by  a  line  begin- 
niag  at  20°02'29"  N.  latitude,  Ibb'SO'OZ" 
W.  longitude;  thence  to  20°02'35"  N.  lat- 
itude. 155°50'15"  W.  longitude;  thence 
to20*03'19.5"  N.  latitude.  155°50'46"  W. 
longitude;  thence  along  the  shoreline  to 
the  beginning  point. 

Cf)  Kettlakekua  Bay.  The  waters  of 
Kealakekua  Bay  enclosed  by  a  line  begin- 
ning at  19°28'23"  N.  latitude,  155°55'32" 
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W.  longitude;  thence  to  19*28'54"  N.  lat- 
itude, 155*56'16"  W.  Icngltude;  thence 
to  19*a8'50"  N.  latitude.  165*55'22.5"  W. 
longitude;  thence  along  the  shoreline  to 
the  beginning  point. 

6  110.128<:      laland  of  Kauai,  Hanaii. 

(a)  Nawiliwai  Bay.  The  waters  of 
NawiliwlU  Bay  enclosed  by  a  line  begin- 
ning at  21*57'12.5"  N.  latitude,  159°ai' 
38"  W.  longitude;  thence  to  21°57'2i" 
N.  latitude.  159°21'39.5"  W.  longitude; 
ttience  along  the  shoreline  to  the  begin- 
ning point. 

(b)  Hanalei  Bay.  The  waters  of  Hanalei 
Bay  enclosed  by  a  line  beginning  at  22  *  13 ' 
38"  N.  latitude,  159°30'00"  W.  longitude; 
thence  to  22*13'07"  N.  latitude,  Isg-Sl' 
19.5"  W.  longitude;  thence  along  the 
shoreline  to  the  beginning  point. 

§  1 10.128d      Island  of  Oahu,  Hanaii. 

(a)  Kaneohe  Bay.  The  waters  of  Kane- 
ohe  Bay  enclosed  by  a  line  beginning  at 
2l°26'28"  N.  latitude,  157'46'00"  W. 
longitude;  thence  to  21°26'00"  N.  lati- 
tude. 157*46' 14"  W.  longitude;  thence  to 
2l*26'20"  N.  latitude,  157''47'24"  W. 
longitude;  thence  to  21°27'00"  N.  lati- 
tude, 157*48'25"  W.  longitude;  thence  to 
21''26'46"  N.  latitude,  157*48'37"  W. 
longitude;  thence  along  the  shoreline  to 
point. 

(b)  Kanohe  Bay.  The  waters  of  Kane- 
ohe Bay  enclosed  by  a  line  beginning  at 
21*27'28"  N.  latitude,  157''49'08"  W. 
longitude;  thence  to  21°28'10"  N.  lati- 
tude, 157*50'03"  W.  longitude;  thence 
to  21''29'10"  N.  latitude,  157*50'40"  W. 
longitude;  thence  to  21°30'43"  N.  lati- 
tude, 157°49'57"  W.  longitude;  thence  to 
21"31'47"  N.  latitude.  157°50'14"  W. 
longitude;  thence  along  the  shoreline  to 
the  beginning  point. 

ic)  Keehi  Lagoon.  The  waters  of  Keehi 
Laigoon  enclosed  by  a  line  beginning  at 
21»19'41"  N.  latitude.  157''53'51"  W. 
longitude;  thence  to  2in9'37"  N.  lati- 
tude, 157°54'00"  W.  longitude;  thence  to 
21*19'06"  N.  latitude,  157''53'44"  W. 
longitude;  thence  to  21''19'04"  N.  lati- 
tude. 157''53'50"  W.  longitude;  thence  to 
21'18'44"  N.  latitude.  157*53'53  '  W. 
longitude;  thence  to  21*18'44"  N.  lati- 
tude, 155°54'32"  W.  longitude;  thence 
along  the  shoreline  to  the  beginning 
point. 

(d)  Manalau  Bay.  The  waters  of  Mac- 
alau  Bay  enclosed  by  a  line  beginning  at 
21*16'00"  N.  latitude  157*42'52"  W.  lon- 
gitude; thence  to  21*16'55"  N.  latitude, 
157''42'55"  W.  longitude;  thence  to  21*- 
17*01"  N.  latitude,  157*42'50"  W.  longi- 
tude; thence  along  the  shoreline  to  the 
beginning  point. 

(e)  Pokai  Bay.  The  waters  of  Pokai 
Bay  enclosed  by  a  line  beginning  at  21*- 
26'46.5"  N.  latitude,  158'11'39.4"  W.  lon- 
gitude; thence  to  21*27'07"  N.  latitude, 
ISfll'se.e"  W.  longitude;  thence  along 
the  shoreline  to  the  beginning  point. 

Cf)  Sans  Souci  Beach.  The  waters  of 
Sans  Souci  Beach  enclosed  by  a  line  be- 
ginning at  21*15'50"  N.  latitude,  157*49'- 
26  '  W.  longitude;  thence  to  21*15'49"  N. 
latitude,  157*49'31"  W.  longitude;  thence 
to  21°16'02"  N.  latitude,  157*49'33"  W. 

longitude;  thence  to  2ri6'02"  N.  lati- 


tude, 157°49'30.5"  W.  longitude;  thence 
along  the  shoreline  to  the  beginning 
point. 

(g)  Aiea  Bay.  Ihe  waters  of  Aiea  Bay 
enclosed  by  a  line  beginning  at  21° 22 '20" 
N.  latitude,  157°56'30"  W.  longitude; 
thence  to  21°22'27"  N.  latitude.  157*56'- 
40.5"  W.  longitude;  thence  to  21*22'30" 
N.  latitude,  157° 56 '40.5"  W.  longitude; 
thence  to  21°22'37"  N.  latitude,  157°56'- 
19"  W.  longitude;  thence  along  the 
shoreline  to  the  beginning  point. 

(h)  Iroquois  Point  Lagoon.  The  waters 
of  Iroquois  Point  Lagoon  enclosed  by  a 
line  beginning  at  21°19'53"  N.  latitude, 
157°58'30"  W.  longitude;  thence  to  21°- 
19'56"  N.  latitude,  157°58'31"  W.  longi- 
tude; thence  along  the  shoreline  to  the 
beginning  point. 

<i)  Hicham  AFB  Marina.  The  waters 
of  Hickham  APB  Marina  enclosed  by  a 
line  beginning  at  21*19'14"  N.  latitude, 
157° 57 '40"  W.  longitude;  thence  to 
21°18'54"  N.  latitude,  157°57'40"  W.  lon- 
gitude; thence  to  21*18'54"  N.  latitude, 
157°57'00"  W.  longitude;  thence  along 
the  shoreline  to  the  beginning  point. 

(Sec.  1,  30  Stat.  98,  as  amended,  sec.  6(g)  1 1) 
(B),  80  Stat.  937;  (33  VS.C.  180,  49  USC 
ie55(g)(l)(B)).49  CFR  1.46(c)(2).) 

NOTB. — ^The  Coast  Ouard  has  determined 
that  this  doc\iment  does  not  contain  a  major 
proposal  requiring  preparation  of  an  Inflation 
Impact  Statement  under  EStecutive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  January  13,  1977. 

A.    F.    PUGARO, 

Rear  Admiral  U.S.  Coast  Guard, 
Chief,  Offlce  of  Marine  Envi- 
ronment and  Systems. 

|FR  Doc.77-1875  FUed  l-19-77;8;45  am] 

FOREIGN  CLAIMS 
SETTLEMENT  COMMISSION 

[45  CFR  Part  504] 

GOVERNMENT    IN    THE    SUNSHINE    ACT 

Meetings  of  the  Foreign  Claims  Settlement 

Commission 

Notice  is  hereby  given  that  the  Foreign 
Claims  Settlement  Commission  has  under 
consideration  proposed  additions  to  its 
regulations  which  would  implement  the 
provisions  of  the  Government  in  the  Sim- 
shine  Act  (5  U.S.C.  552b) .  These  proposed 
additions  would  (1)  define  terms  used 
therein,  (2)  request  notification  from  the 
public  of  intention  to  attend  an  open 
meeting,  (3)  clarify  that  this  swldition 
ai^lies  only  to  meetings  of  the  Commis- 
sion, (4)  declare  that,  unless  otherwise 
specified,  every  meeting  of  the  Foreign 
Claims  Settlement  Commission  shall  be 
open  to  the  public,  (5)  state  the  basis  for 
closing  a  meeting  to  the  pubUc  (6)  pro- 
vide for  the  announcement  of  meetings, 

(7)  state  how  a  meeting  shall  be  closed. 

(8)  require  the  keeping  of  records  of 
closed  meetings,  (9)  state  to  whom  re- 
quests for  information  shall  be  addressed. 

Prior  to  adoption  of  these  proposed  ad- 
ditions, consideration  will  be  given  to  any 
comments  or  suggestl<His  pertaining 
thereto  which  are  submitted  in  writing 
(5  copies)  no  later  than  February  17. 
1977.  to  J.  Raymond  Bell.  Chairman.  Por- 
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eign  Claims  Settlement  Commissloo. 
Washington,  D.C.  20579.  Coides  of  all 
communlcatloDS  recetved  wHl  be  Mail- 
able for  examination  by  Interested  per- 
sons in  the  Offlce  ot  the  Executive  Direc- 
tor, Foreign  Claims  Settlement  CcHnmls- 
sion. 

Chs«>ter  V  of  Title  45  of  the  Code  of 
Federal  Regulations  Is  proposed  to  be 
amended  by  changing  the  title  "Part 
504— Privacy  Act  Regulations"  to  "Part 
504 — Privacy  Act  and  Government  In  the 
Sunshine  Regulations",  changing  the 
title  of  !  504.1  from  "General  Policies" 
to  •'General  Policies — Privacy  Act". 
changing  the  tiUe  of  5  504.2  frwn  "Def- 
initions" to  "Definitions — Privacy  Act", 
and  adding  the  following  sections: 

PART  504 — PRIVACY  ACT  AND  GOVERN- 
MENT IN  THE  SUNSHINE  REGULATIONS 


bOC. 

504.20 


504.21 
504.22 
504.23 
504.24 
504.25 
504.26 
504.27 

504.28 

504 .2fl 


Definitions — Oovemment  In  tb» 
Sunshine  Act  (Meetings  of  the  For- 
eign Claims  Settlement  Commis- 
sion) . 

Notice  of  public  observation. 

Scope  of  application. 

Open  meetings. 

Grounds  for  closing  a  meeting. 

Announcement  of  meetings. 

Procedure   for  closing  <rf  meetings. 

Reconsideration  of  opening  or  clos- 
ing, or  rescheduling  a  meeting. 

Beoord  of  cloeed  meetings  or  closed 
portion  of  a  meeting. 

Bequests  tar  Information. 


AuTHORmr:  6  U.S.C.  552b. 

§  504.20      Definitions. 

For  the  purposes  of  this  part:  (1)  The 
term  "agency"  means  any  agency,  as  de- 
fined in  5  U5.C.  552b(e) .  which  Includes 
the  Foreign  Claims  Settlement  Commis- 
sion, headed  by  a  collegia!  body  composed 
of  two  or  more  Individual  members,  a 
majority  of  whom  are  appointed  by  the 
President  with  the*  advice  and  consent 
of  the  Senate,  and  any  subdivision 
thereof  authorized  to  act  on  behalf  of  the 
agency; 

(2)  The  term  "Commission"  means 
the  Foreign  Claims  Settlement  Commis- 
sion, which  Is  a  coUeglal  body  that  fimc- 
tlons  as  a  unit  composed  of  three  in- 
dividual members,  {^pointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate; 

(3)  The  term  "member"  means  any 
one  of  the  three  members  of  the  Com- 
mission; 

(4)  The  term  "meeting"  means  the 
deliberations  of  at  least  two  (quorum) 
members  of  the  Commission  where  such 
deliberations  determine  or  result  In 
joint  conduct  or  disposition  of  official 
Commission  business; 

(5)  The  terms  "closed  meeting"  and 
"closed  portion  of  a  meeting"  means,  re- 
spectively, a  meeting  or  that  part  of  a 
meeting  designated  as  provided  In  §  504.- 
26  as  closed  to  the  public  by  reason  of 
one  or  more  of  the  closure  provlslona 
listed  in  S  504.24; 

(6)  The  term  "open"  meeting  means 
a  meeting  or  portion  of  a  meeting  which 
is  not  a  closed  meeting  or  a  closed  por- 
tion of  a  meeting ;  and 

(7)  The  term  "public  observation" 
means  the  right  of  any  member  of  the 


pidaBe  to  attend  and  observe,  but  not 
participate  or  interfere  In  any  way  in  an 
open  mwttlng  of  the  Commission  within 
the  ttmita  of  reasonable  and  comfortable 
accommodations  matte  available  for  such 
purpose  by  the  Foreign  Claims  Settle- 
ment Commission. 

§  504.21      Notice  of  public  observation. 

(a)  A  member  of  the  public  Is  not  re- 
quired to  give  advance  notice  to  the 
Commission  of  an  Intention  to  exercise 
the  right  of  public  observation  of  an 
open  meeting  of  the  Commission.  How- 
ever, in  order  to  permit  the  Commission 
to  determine  the  amoimt  of  space  and 
number  of  seats  which  must  be  made 
available  to  accommodate  individuals 
who  desire  to  exercise  the  right  of  pubUc 
observation,  such  individuals  are  re- 
quested to  give  notice  to  the  Commission 
at  least  two  business  days  before  the 
start  of  the  open  meeting  of  the  inten- 
tion to  exercise  such  right. 

(b)  Notice  of  intentitm  to  exercise  the 
right  of  public  observation  may  be  given 
In  writing,  in  pers(»,  or  by  telephone  to 
the  official  designated  in  §  504.29. 

(c)  Individuals  who  have  not  given  ad- 
vance notice  of  Intention  to  exercise  the 
right  of  public  observation  will  not  be 
permitted  to  attend  and  observe  the  open 
meeting  of  the  CommissicMi  if  the  avaU- 
able  space  and  seating  are  necessary  to 
accommodate  individuals  who  gave  ad- 
vance notice  of  such  intention  to  the 
Commission. 

§  504.22      Scope  uf  application. 

The  provisions  of  this  part  504,  5§  504.- 
20  through  504.29,  apply  to  meetings  of 
the  Commission,  and  do  not  apply  to 
conferences  or  other  gatherings  of  em- 
ployees of  the  Foreign  Claims  Settlement 
Commission  who  meet  or  join  with  oth- 
ers, except  at  meetings  of  the  Commis- 
sion to  deliberate  on  or  conduct  official 
agency  business. 

§  504.23      Open  meetings. 

Every  meeting  of  the  Cmnmlssion  shall 
be  open  to  public  observation  except  as 
provided  In  S  504.24. 

§  504.24      Grounds  for  closing  a  meeting. 

Except  in  a  case  where  the  Commission 
determines  otherwise,  a  meeting  or  por- 
tion of  a  meeting  may  be  closed  to  public 
observation  where  the  CTommlsslon  de- 
termines that  the  meeting  or  portion  of 
the  meeting  Is  likely  to : 

(a)  Disclose  matters  that  are  (1)  spe- 
cifically authorized  under  criteria  estab- 
lished by  an  Executive  order  to  be  kept 
secret  in  the  interests  of  national  de- 
fense or  foreign  policy  and  (2)  in  fact 
properly  classified  pursuant  to  such  Ex- 
ecutive order; 

(b)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  the  Com- 
mission; 

(c)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  5  U.S.C.  552)  provided  that  such 
statute  (A)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a  man- 
ner as  to  leave  no  discretion  on  the  issue. 

(X  (B)  establishes  particular  criteria  for 


withholding  or  refers  to  peatlcular  types 
of  matters  to  be  withhdd; 

( d)  Disclose  trade  secrets  and  commer- 
cial or  financial  information  obtained 
from  a  person  and  privileged  or  confi- 
dential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censurlnie  any  person ; 

(f)  Disclose  Information  of  a  person- 
al nature  where  disclosure  would  con- 
stitute a  clearly  unwarranted  invasion 
of  personal  privacy; 

(g)  Disclose  investigatory  records  com- 
piled for  law  mforcemoit  purposes,  or 
information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
recc»-ds  or  Information  would  (1)  inter- 
fere with  enforcement  proceedings,  (2> 
deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication,  (3)  con- 
stitute an  unwarranted  invasion  of  per- 
sonal privacy,  (4)  disclose  the  Identity 
of  a  confidential  source  and,  in  the  ca.<;e 
of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security  in- 
telligence investigation,  ccmfldential  in- 
formation furnished  only  by  the  confi- 
dential source.  (5)  disclose  investigative 
technlcjues  and  procedures,  or  (6)  en- 
danger the  life  or  physical  safety  of  law 
enforcement  personnel; 

(h)  Disclose  Information  contained  in 
or  related  to  examination;  operating,  or 
condition  reports  prepared  Ixy,  on  behalf 
of,  or  fw  the  use  of  the  Foreign  CHalms 
Settlement  Commission; 

(1)  Disclose  information  the  premature 
disclosure  of  which  would  (1)  signifi- 
cantly endanger  the  stabiUty  of  any  bank 
or  association;  or  (2)  be  likely  to  sig- 
nificantly frustrate  implementation  of  a 
proposed  action  of  the  Foreign  Claims 
Settlement  Commission,  provided  the 
Commission  has  net  already  disclosed  to 
the  public  the  content  or  nature  of  its 
proposed  action,  or  is  not  required  by 
law  to  make  such  disclosure  on  Its  own 
Initiative  prior  to  taking  final  action  on 
such  prt>po6al;  (v 

(j)  Specifically  ccmcem  the  Commis- 
skm's  issuance  of  a  subpoena  or  the  C\)m- 
mlssion's  participation  in  a  civil  action 
or  proceeding,  an  action  in  a  foreign 
court  or  international  tribunal,  or  an 
arbitration,  or  the  initiation,  conduct,  or 
disposition  by  the  Commission  of  a  par- 
ticular case  of  formal  agency  adjudica- 
tion pursuant  to  the  procedures  in  sec- 
tion 554,  of  Title  V  or  otherwise  Involv- 
ing a  determination  on  the  record  after 
opportunity  for  a  hearing. 

§  504.25      .4nnoiincenient  of  meetings. 

(a)  The  Commission  meets  beginning 
at  10:30  aju.  in  the  offices  of  the  For- 
eign Claims  Settlement  C>)mmission, 
1111  20th  Street.  NW,  Washington,  DC. 
on  each  Wednesday,  linless  notice  to  the 
contrary  Is  given. 

(b)  At  any  duly  called  meeting  held 
previous  to  any  meeting  scheduled  as 
provided  In  paragraph  (a)  of  this  sec- 
tion, the  Commlssicm  may  fix  a  differ- 
ent time  and  place  fCMr  a  subsequent 
meeting. 
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(c)  For  any  meeting  of  the  Commis- 
sion which  is  fixed  as  provided  In  (b)  of 
this  section,  the  Foreign  Claims  Settle- 
ment Commission  shall,  at  the  earliest 
practicable  time,  make  information 
arailable  for  public  Inspection  In  Its  of- 
fices, or  pursuant  to  telephonic  or  writ- 
ten requests,  concerning  the  time  and 
place  fixed  for  such  subsequent  meeting. 

<d)  At  the  earliest  practicable  time, 
which  is  estimated  to  be  not  later  than 
eight  days  before  the  beginning  of  a 
meeting  of  the  Commission  the  Foreign 
Claims  Settlement  Commission  shall 
make  available  for  public  inspection  in 
Its  offices,  or  pursuant  to  telephonic  or 
written  requests,  the  subject  matter  of 
the  meeting  except  to  the  extent  that 
such  information  is  exempt  from  dis- 
closure under  the  provisions  of  §  504.24. 

§  304.26      Procedures      for      rio-iiig      of 
meet  in  (IS. 

(a)  The  closing  of  a  meeting  shall 
oocur  only  when: 

<1)  A  majority  of  the  membership  of 
the  Commission  votes  to  take  sucb  ac- 
tton.  A  separate  vote  of  the  Commis- 
siMi  membais  shall  be  taken  with  re- 
spect to  e»t3n  Commission  meeting  a 
partlon  or  portions  of  which  are  pro- 
posed to  be  closed  to  the  public  pursu- 
ant to  S  504.24,  or  with  respect  to  any 
taformatlon  which  is  proposed  to  be 
wl^taeld  under  { 504.24.  A  single  vote 
may  be  taken  with  respect  to  a  series 
of  meetings,  a  portion  or  portions  of 
which  are  proposed  to  be  closed  to  the 
mJbllc,  or  with  respect  to  any  Informa- 
tion concerning  such  series  of  meetings, 
so  long  as  each  meeting  in  such  series 
involves  the  same  particular  matters 
aail  Is  scheduled  to  be  held  no  more  than 
tlilrty  days  after  the  Initial  meeting  Is 
Buch  series.  TTie  vote  of  each  Commis- 
sion member  participating  in  such  vote 
shall  be  recorded  and  no  proxies  shaU 
be  allowed. 

(2)  Whenever  any  person  whose  in- 
terests may  be  directly  affected  by  a 
portion  of  a  meeting  requests  that  the 
Cbmmlsslon  close  such  portion  to  the 
puUlc  for  any  of  the  reasons  referred 
to  In  i  504.24  (e) ,  (f )  or  (g) .  the  Com- 
mission upon  request  of  any  one  of  its 
Commission  members,  shall  take  a  re- 
oorded  vote,  whether  to  close  such  por- 
ttOD  of  the  meeting. 

(b)  Within  one  day  of  any  vote  taken, 
the    Commission    shall    make    publicly 
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available  a  written  copy  of  such  vote  xe- 
flectlng  the  vote  of  each  member  on  the 
question  and  full  wrlttoi  explanation  of 
its  action  closing  the  oitlre  or  portl<xi  oif 
the  meeting  together  with  a  list  ot  all 
persons  expected  to  attend  the  meeting 
and  their  affiliation. 

(c)  The  Commission  shall  announce 
the  time,  plate  and  subject  matter  of  the 
meeting  at  least  8  days  before  the 
meeting. 

(d)  For  every  closed  meeting,  the  Gen- 
eml  Counsel  of  the  Commission  shall 
poblicly  certify  that,  in  his  or  ijer 
opinion,  the  meeting  may  be  closed  to  the 
pabllc,  and  shall  state  each  relevant 
clDsure  provision.  A  copy  of  such  certifi- 
cation, together  with  a  statement  from 
the  presiding  officer  of  the  meeting  set- 
ting forth  the  time  and  place  of  the 
meeting,  and  the  persons  present,  shall 
be  retained  by  the  Commission. 

§  504.27     Reronsideration  of  opening  or 
closing,  or  rescheduling  a  meeting. 

The  time  or  place  of  a  Commission 
meeting  may  be  changed  following  the 
public  announcement  only  If  the  Com- 
mission pubhcly  announces  such  change 
at  the  earliest  pracMeable  time.  The  sub- 
ject matter  of  a  meeting,  or  the  deter- 
mination of  the  Commission  to  open  or 
close  a  meeting,  or  porticm  of  meeting,  to 
the  public,  may  be  changed  following  the 
public  announcement  only  if  a  majority 
of  the  Commission  members  determines 
by  a  recorded  vote  that  Commission  busi- 
ness so  requires  and  that  no  earlier  an- 
nouncement of  the  change  was  possible, 
and  the  Commission  publicly  announces 
such  change  and  tkie  vote  of  each  mem- 
ber upon  such  change  at  the  earliest 
practicable  time. 

§  504.28     Record  of  closed  meetings  or 
closed  portion  of  a  meeting. 

(a)  The  Foreign  Claims  Settlement 
Commission  shall  maintain  a  complete 
transcript  or  electronic  recording  ade- 
quate to  record  fully  the  proceedings  of 
each  closedmeetlng  or  closed  portion  ai 
a  meeting,  except  that  In  the  case  of  a 
meeting  or  portl<m  of  a  meeting  closed  to 
the  public  pursuant  to  S  504.24  (d) .  (h) , 
(l)(l),or  (j),  the  Foreign  Claims  Settle- 
ment Oonmilsskm  shall  maintain  either 
such  transcript,  recording,  or  a  detailed 
set  of  minutes.        '. 

(b)  Any  mdnutes  so  maintained  shaU 
fully  and  clearly  describe  all  mattes  dis- 
cussed and  shall  provide  a  full  and  cw;gu- 
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rate  summary  of  any  actions  taken,  and 
the  reas<m  therefor,  including  a  descrip- 
tion of  each  of  the  views  expressed  on 
any  item  and  the  record  of  any  roll  call 
vote.  All  documents  considered  in  con- 
nection with  any  action  shall  be  identi- 
fied in  the  minutes. 

<c)  The  Foreign  Claims  Settlement 
Commission  shall  promptly  make  avail- 
able to  the  public,  in  its  offices,  the  tran- 
script, electronic  recording,  or  minutes, 
of  the  discussion  of  any  item  on  the 
agenda  of  a  closed  meeting,  or  closed 
portion  of  a  meeting,  except  for  such  item 
or  items  of  discussion  which  the  Foreign 
Claims  Settlement  Commission  deter- 
mines to  contain  information  which  may 
be  withheld  under  §  504.24.  Copies  of  such 
transcript  or  minutes,  or  a  transcription 
of  such  recording  disclosing  the  identity 
of  each  speaker,  shall  be  furnished  to  any 
person  at  the  actual  cost  of  duplication 
or  transcription. 

(d)  The  Foreign  Claims  Settlement 
Commission  shall  maintain  a  complete 
verbatim  c«py  of  the  transcript,  a  com- 
plete copy  of  the  minutes,  or  a  complete 
electronic  recording  of  each  elosed  meet- 
ing or  closed  portion  of  a  meeting  for  a 
period  of  two  years  after  the  date  of 
such  closed  meeting  or  closed  portion  of  a 
meeting. 

(e)  All  actions  required  or  permitted 
by  this  section  to  be  imdertaken  by  the 
Foreign  Claims  Settlement  Commission 
shall  be  by  or  \mder  the  authority  of  the 
Chairman,  Foreign  Claims  Settlement 
Commission. 

§  504.29      Requests  for  information. 

Requests  to  the  Foreign  Claims  Set- 
tlement QHnmlssion  for  Information 
about  the  time,  place,  and  subject  mat- 
ter of  a  meeting,  whether  it  or  any  por- 
tion thereof  Is  closed  to  the  public,  and 
any  requests  for  copies  of  the  transcript 
or  minutes  or  of  a  transcript  of  an  elec- 
tronic recording  of  a  closed  meeting,  or 
closed  portion  of  a  meeting,  to  the  extent 
not  exempt  from  disclosure  by  the  pro- 
vlsicois  of  S  504.24,  shall  be  addressed  to 
the  Executive  Dlrectcn',  Foreign  Claims 
Settlement  C<»nmlsslon,  1111  20th  Street, 
NW,  Washington,  DC  20579,  telephone 
202/65S-6156. 

Dated  at  Washington,  DC,  on  January 
17.  1977. 

J.  Ratmokd  Bell, 
ChtUrman. 

[FB  Doc.77-1910  PUed  1-19-77:8:40  »m] 
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notices 


This  ••ction  of  the  FEDERAL  REGISTER  contain*  documents  other  than  rules  or  proposed  rules  that  are  appllcaNe  to  the  putillc  f^^^cM 
of  hearings  and  Investigations,  committee  meetings,  agency  decisions  and  rulings,  delegations  of  authority,  filing  of  petitions  and  appHcations 
and  agency  statements  of  organization  and  functions  are  examples  of  documents  appearing  In  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

MEETING 

Notice  is  hereby  given  in  swxordance 
with  the  Advisory  Council's  Procedures 
for  the  Protection  of  Historic  and  Cul- 
tural Properties  (36  CFR  Part  800)  that 
the  regular  meeting  of  the  Advisory 
Council  on  Historic  Preservation  will  be 
held  on  February  2-3,  1977,  in  Washing- 
ton, D.C.  and  Baltimore,  Maryland.  The 
entire  meeting  is  open  to  the  public. 

The  Advisory  Council  was  established 
by  the  National  Historic  Preservation 
Act  of  1966  (Pub.  L.  89-665,  £is  amended. 
Pub.  L.  94-422)  to  advise  the  President 
and  Congress  on  matters  relating  to  his- 
toric preservation  and  to  comment  upon 
Federal,  federally  assisted  and  federally 
licensed  undertakings  having  an  effect 
upon  properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Secretaries  of  the  Interior:  Hous- 
ing and  Urban  Development:  Commerce; 
Treasury;  Agriculture;  Transportation; 
State:  Defense;  Health,  Education,  and 
Welfare;  and  Smithsonian  Institution: 
the  Administrator  of  the  General  Serv-. 
ices  Administration;  the  Attorney  Gen- 
eral; the  Chairman  of  the  Council  on 
Environmental  Quality;  the  Chairman 
of  the  Federal  Council  on  the  Arts  and 
Humanities;  the  Architect  of  the  Capi- 
tol; the  Chairman  of  the  National  Trust 
for  Historic  Preservation;  the  President 
of  the  National  Conference  of  State  His- 
toric Preservation  Officers;  and  twelve 
non-Federal  members  appointed  by  the 
President. 

In  accordance  with  Section  106  of  the 
National  Historic  Preservation  Act,  the 
Advisory  Council  will  meet  to  consider 
the  proposed  construction  of  Interstate 
Route  83  in  Baltimore  City,  Baltimore, 
Maryland,  to  be  assisted  by  the  Federal 
Highway  Administration.  The  meeting 
will  begin  on  Wednesday,  February  2, 
at  9:00  a.m.,  In  Baltimore,  Maryland, 
and  will  reconvene  on  Thursday,  Febru- 
iu-y  3,  9:00  a.m.,  in  the  Cash  Room,  De- 
partment of  the  Treasury,  15th  &  Penn- 
sylvania Avenue,  NW,  Washington,  D.C. 
A  simimary  of  the  meeting  agenda 
follows: 

I.  Consideration  of  Proposed  Construction 
of  Interstate  83  In  Baltimore  City,  to  be  as- 
ststed  by  Pederal  Highway  Administration. 

A.  Report  of  Federal  Highway  Administra- 
tion/Interstate Division  for  Baltimore  City: 

B.  Report  of  the  State  Historic  Preserva- 
tion OflBoer; 

C.  Testimony  by  Maryland  State  Officials: 

D.  On  Site  Inspection  of  Proposed  1-83 
Corridor: 

K.  Public  Testimony; 

F.  Report  of  the  Executive  Director;  and 

O.  Dellberatloo  by  the  Full  CouncU. 


n.  Report  of  the  Chairman's  Task  Force 
on  Archeology. 
III.  Report  of  the  Executive  Director. 

For  reasons  of  security  in  Federal  and 
State  buildings,  those  wishing  to  attend 
must  notify  the  Council  by  January  26 
of  their  name,  address,  social  security 
number,  and  date  of  birth.  Either  notify 
the  Council  at  Suite  530,  1522  K  Street. 
NW..  Washington,  D.C.  20005.  or  call 
(202)  254-7788. 

Agenda  and  additional  information 
concerning  the  meeting  and  the  submis- 
sion of  oral  and  written  statements  to  the 
Council  are  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  Suite  530,  1522  K  Street. 
NW.,  Washington.  D.C.  20005  (202)  254- 
3974. 

Dated:  January  14, 1977. 


Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8,  1.10) .  All  such  peti- 
tions or  protests  should  be  filed  on  or  be- 
fore January  21.  1977.  Protests  will  be 
considered  by  the  Commission  to  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

Kennctb  P.  Plumb, 
Secretani. 

(FR  Doc.rT-18»l  PUed  1-19-77:8:46  ami 


Robert  R.  Oarvey,  Jr., 
Executive  Director. 

[FR  DOC.T7-1970  FUed  1-19-77:8:46  ami 

FEDERAL  POWER  COMMISSION 

(Doclcet  No.  CP73-Sa9  (POA77-3) ) 

CHATTANOOGA  GAS  CO. 

Proposed  PGA  Rate  Adjustment 

Janttary  6,  1977. 
Take  notice  that  on  December  16. 1976. 
Chattanooga  Gas  Company.  A  Division  of 
Jupiter  Industries.  Inc.,  (Chattanooga) 
tendered  for  filing  proposed  changes  to 
Original  Volume  No.  1  of  Its  FPC  Gas 
Tariff  to  be  effective  on  January  1,  1977, 
consisting  of  the  following  revised  tariff: 

Twenty  First  Revised  Sheet  No.  6 

Chattanooga  states  that  the  sole  pur- 
pose of  this  Revised  Tariff  Sheet  is  to 
adjust  Chattanooga's  LNO  rates  pursu- 
ant to  the  PGA  provision  in  Section  5  of 
the  General  Terms  and  Conditions  of  Its 
FPC  Tariff  to  reflect  Increased  purchased 
gas  costs  resulting  from  PGA  rate 
changes  by  Its  suppliers,  East  Teimessee 
Natural  Gas  Company,  (East  Tennessee) 
In  Docket  Nos.  RP71-15  and  RP75-28  and 
Southern  Natural  Gas  Company  (South- 
ern) In  Docket  No.  RP73-64  and  Opinion 
No.  770-A  (Special  PGA  Increase) . 

Chattanooga  requests  that  Its  Twenty 
First  Revised  Sheet  No.  6  be  made  effec- 
tive on  January  1,  1977,  the  proposed 
effective  date  of  the  underljring  changes 
by  East  Tennessee  and  Southern. 

Chattanooga  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  Its  juris- 
dictional customers. 

Any  person  desiring  to  be  hesutl  or  to 
protest  said  filing  should  file  a  petition 
to  Intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street.  N.E..  Washington.  D.C.  20426,  in 
accordance  with  SS  1.8  and  1.10  of  the 


[Docket  No.  CPT7-8e| 
CITIES  SERVICE  GASjCO. 
AppiicatkNi 

Jaku&rt  6,  19T7. 

Take  notice  that  on  December  IS. 
1976.  Cities  Service  Gas  Company  (Ap- 
plicant) ,  P.O.  Box  25128,  Oklahoma  City. 
Oklahoma  73125,  filed  in  Docket  No.  CP 
77-89  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a  cer- 
tificate of  public  convenience  and  neces- 
sity authorizing  the  construction  and 
operation  of  unspecified  pipeline  taps, 
measuring,  regulating  and  appurtenant 
facilities  for  the  sale  of  natural  gas. 
either  directly  or  for  resale  through  au- 
thorized local  natural  gas  distribution 
companies,  to  customers  pursuant  to  ob- 
ligations contained  in  right-of-way  ease- 
ments or  agreements,  gas  storage  leases 
or  similar  agreements,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  is  aware  that 
authorizations  of  the  kind  requested 
have  not  been  granted  under  current 
CommisslCHi  Interpretations  of  S  157.7(c) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CJ.R.  157.7(c) ) 
since  the  Commission's  Order  No.  507  Is- 
sued March  18.  1974,  In  Docket  No.  RM 
74-6.  However,  Applicant  states,  the 
Commission's  Opinion  No.  773  issued 
August  13,  1976,  in  Docket  No.  CP75-33S, 
Northern  Natural  Oat  Company,  holds 
that  the  certification  of  gas  service  such 
as  presenUy  proposed  for  right-of-way 
easement  grantors  and  gas  storage  les- 
sors is  In  the  public  interest.  Applicant 
further  states  that  m  the  last  year  It  has 
made  five  applications  for  certificates  of 
public  convenience  and  necessity  to  serve 
a  total  of  83  customers:  that  it  recently 
has  filed  an  application  for  authority  to 
serve  an  additional  28  customers:  that  all 
applications  for  such  service,  including 
those  proposed  in  the  Instant  applica- 
tion. Involve  sales  to  rural  domestic  or 
irrigation  customers:  that  all  such  senr- 
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ice  is  made  pursuant  to  virtually  identi- 
cal clauses  in  right-of-way  easements  or 
agreements  or  gas  storage  leases;  and, 
that  all  such  service  represents  private 
grants  of  service  relied  on  in  good  faith 
as  a  definite  part  of  negotiations  for  such 
easements,  agreements  or  leases.  It  is 
stated  in  conclusion  by  the  Applicant 
that  all  sales  and  installations  proposed 
in  the  instant  application  would  be  made 
^  luider  right-of-way  provisions  or  gas 
'  storage  lease  provisions  of  Identical  legal 
Import  and  that  the  procedure  of  filing 
separate  certificate  applications  for  such 
proposed  customers,  or  groups  of  such 
customers,  not  only  results  in  delay  for 
such  customers  but  also  that  the  proce- 
dure does  not  provide  the  Commission 
with  relevant  information  upon  which  to 
determine  to  certify  some  of  the  sales 
and  deny  certification  to  others. 

Applicant  requests  authority  to  install 
the  necessary  pipeline  tap,  measuring,- 
regulating  and  appurtentant  facilities, 
and  to  make  sales  of  gas  for  domestic  or 
irrigation  purposes,  either  directly  or  for 
resale  through  authorized  local  gas  dis-| 
tribution  companies,  to  customers  who 
hold  right-of-way  easements  or  agree- 
ments, gas  storage  leases  or  similar 
agreements  where  part  of  the  considera- , 
tion  for  the  agreement  was  the  receipt] 
ol  gas  from  the  Applicant.  Applicant 
states  that  it  could  make  up  to  150  such 
installations  and  sales  in  any  calendar 
year;  that  the  cost  of  each  installation 
would  range  from  $400  to  $1,500;  and, 
that  it  estimates  each  domestic  customer 
would  use,  on  average,  from  250  to  300 
Mcf  of  natural  gas  annually,  and  an 
Irrigation  customer  would  use  3,800  to 
5,000  Mcf  annually. 

Applicant  states  that  if  required  by  the 
Commission  it  would  agree  to  submit  an 
annual  report  containing  the  pertinent 
details  of  the  sales  and  installations 
made  within  the  preceding  period.  The 
annual  report,  it  is  stated,  would  serve 
to  advise  the  Commission  completely  of 
the  facilities  installed  and  the  service 
rendered  as  if  individual  applications 
were  filed  for  each  sale  without  the 
burden  of  handling  and  processing  num- 
erous applications  and  without  the  ne- 
cessity to  prepare  and  fUe  numerous  re- 
ports as  to  when  each  individual  facility 
1b  placed  in  service  or  as  to  its  cost. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on' or  before  Janu- 
ary 24,  1977.  file  with  the  Federal  Power 
Conunisslon,  Washington,  DC.  20426.  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
<18  CFR  157.10).  AU  protests  filed  with 
the  Commission  will  be  considered  by  it 
In  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  plTOceeding  or  to  participate  as  a 
party  In  any  hearing  therein  must  file  a 
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petition  to  intervene  in  accordance  wllh 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission 
on  this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  a  grant  of 
the  certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

[FRDoc.77-1903  Filed  l-19-77;8:45  am] 


(Docket  No.  RP76-1351 

CITIES  SERVICE  GAS  CO. 

Proposed  Revisions  in  Rate  Increase 

January  6,  1977. 

Take  notice  that  on  December  18, 1916, 
Cities  Service  Gas  Company  (Cities  Serv- 
ice) tendered  for  filing  revised  tariff 
sheets  in  Docket  No.  RP76-135.  Such 
sheets  are  designated  Substitute  Seven- 
teenth Revised  Sheet  PGA-1  and  Substi- 
tute Fourth  Revised  Sheet  No.  37D. 

Cities  Service  states  that  the  purpoise 
of  these  tariff  sheets  is  to  incorporate  the 
current  purchase  gas  costs  and  the  cur- 
rent deferred  purchase  gas  cost  balance 
in  the  rates  currently  under  suspension 
in  Docket  No.  RP76-135. 

Cities  Service  states  that  copies  of  Its 
filing  were  served  on  all  jurisdictional 
customers,  Interested  state  commissions 
and  all  parties  to  the  proceedings  in 
Docket  Nos.  RP76-135  and  RP72-142. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Power  Commission,  Union  Center  Plaza 
Building,  825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CPR 
1.8.  1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  18, 
1977.  Protests  will  be  considered  by  the 
Commission  In  determining  the  appro- 
priate action  to  be  taken,  but  will  not 
serve  to  make  iwotestants  parties  to  the 
proceeding.  Any  person  wishing  to  be- 
come a  party  must  file  a  petition  to  Inter- 
vene. Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Kenneth  P.  Plumb. 

Secretary. 

[FR  Doc.77-1889  Filed  l-19-77;8:46  am) 


[Docket  No.  CP77-1051 

COLUMBIA  GAS  TRANSMISSION  CORP. 

Application 

January  6,  1977. 

Take  notice  that  on  December  21.  1976. 
Columbia  Gas  Transmission  Corporation 
(Applicant),  P.O.  Box  1273,  Charleston, 
West  Virginia  25325,  filed  in  Docket  No. 
CP77-105  an  application  pursuant  to  sec- 
tion 7<c«  of  the  Natural  Gas  Act  and 
§  2.79  of  the  Commission's  General  Pol- 
icy and  Interpretations  (18  CFR  2.79) 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the  transpor- 
tation of  natural  gas  on  behalf  of  Glen- 
shaw  Glass  Company,  Inc.  (Glenshaw). 
all  as  more  fully  set  forth  in  the  appli- 
cation which  is  on  file  with  the  Commis- 
sion and  open  to  public  inspection. 

Applicant  proposes  to  transport  for 
Glenshaw  up  to  3,150  Mcf  of  natural  gas 
per  day  for  two  years  for  use  at  Glen- 
shaw's  bottle  manufacturing  plant  in 
Orangeburg,  New  York.  It  is  stated  that 
the  subject  gas  would  be  received  by 
Applicant  at  a  mutually  agreeable  point 
on  Applicant's  Line  0-133  In  Center 
Township,  Noble  County.  Ohio,  from 
LNG  Services,  Inc.  (Services),  and  re- 
delivered by  Applicant,  for  the  account 
of  Glenshaw,  to  Orange  and  Rockland 
Utilities,  Inc.  (Orange  and  Rockland), 
at  an  existing  point  of  delivery  in  Rock- 
land County,  New  York.  Orange  and 
Rockland  is  a  wholesale  customer  of  the 
Applicant  and  is  the  gas  distribution 
company  which  serves  Glenshaw.  The 
volumes  to  be  transported  for  Glenshaw 
under  the  proposed  service  would  be  sub- 
ject to  Applicant  pipeline  capacity  and 
would  be  further  limited  by  those  vol- 
umes required  to  offset  curtailments  af- 
fecting the  Glenshaw  plant. 

XMs^h^dicated  that  pursuant  to  a  gas 
^rchase  agreement  between  Glenshaw 
and  Services,  dated  November  15,  1976, 
Services  agrees  to  sell  up  to  3,150  Mcf  of 
natural  gas  per  day  to  Glenshaw  from 
the  production  of  an  existing  well  situ- 
ated in  Enoch  Township,  Noble  County, 
Ohio,  and  known  as  the  Pauline  M.  Crum 
Well  No.  1.  It  is  further  stated  that  Glen- 
shaw is  required  to  purchase  a  minimum 
quantity  of  1,000  Mcf  of  gas  per  day. 
such  minimum  quantity  to  be  averaged 
over  each  calendar  month.  The  sale  price 
for  the  gas  is  $1.90  per  Mcf  at  the  point 
of  delivery  to  the  Applicant  for  the  first 
three  months  of  the  agreement;  there- 
after, the  price  increases  by  $0.03  every 
three  months  for  the  two-year  term  of 
the  agreement.  It  is  indicated  that  to 
make  delivery  under  the  terms  of  the 
purchase  agreement.  Services  would  con- 
struct 15,800  feet  of  3-inch  diameter? 
pipeline  at  a  cost  of  $100,000. 

Applicant  states  that  it  would  retain 
3.1  percent  of  the  volume  received  for 
transportation  as  make-up  for  line  loss 
and  compressor  fuel  and  that  the  initial 
transportation  charge  would  be  22.21 
cents  per  Mcf  of  natural  gas.  Applicant 
asserts  that  since  the  proposed  trans- 
portation service  would  be  provided  only 
when  sufficient  capacity  Is  available,  the 
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proposal  would  have  no  impact  on  its 
ability  to  deliver  to  Priority  1  markets. 
Applicant  indicates  that  the  subject  nat- 
ural gas  supply  was  not  available  to  it 
by  reason  of  Services's  unwillingness  to 
sell  at  interstate  rates. 

It  is  stated  that  Glenshaw  manufac- 
tures glass  bottles  used  to  package  a 
^•ariety  of  products  produced  in  the 
states  of  New  York,  Pennsylvania.  Mas- 
sachusetts. Maine  and  Vermont:  that 
Glenshaw  is  the  major  employer  in  the 
Orangeburg,  New  York,  area;  that  Glen- 
shaw is  anticipating  curtailments  of  up 
to  100  percent  from  Orange  and  Rock- 
land; and,  that  Glenshaw  has  been  uti- 
lizing propane  fuel  as  an  alternative  to 
natural  gas.  It  is  further  stated  that  the 
continued  use  of  propane  would  make 
Glenshaw's  product  noncompetitive  and 
could  result  in  the  loss  of  employment 
for  many  of  Glenshaw's  employees. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu- 
ary 31,  1977.  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  Protestants  parties  to  the  proceed- 
ing. Any  person  wishing  to  become  a 
party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  petition  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  auttioritv  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  bv  sections  7 
and  15  of  the  Notural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  aDpllf^ation  if  no  oetltlon  to  inter- 
vene Is  filed  within  the  time  reauired 
herein,  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the  pub- 
lic convenience  and  necessitv.  If  a  peti- 
tion for  leave  to  intervene  is  tlmelv  filed. 
or  if  the  Commission  on  Its  own  motl<m 
believes  that  a  formal  hearing  Is  re- 
quired, further  notice  of  such  hearing 
will  be  dulv  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised.  It  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  P.  Plumb, 
Secretary. 

[FR  Doc.77-1899  FUed  l-l»-77;8:46  ami 


pany  (East  Tennessee)  tendered  for  fil- 
ing Nineteenth  Revised  Sheet  No.  4  to 
Sixth  Revised  Volume  No.  1  of  its  FPC 
Gas  Tariff.  The  proposed  effective  date  is 
February  1.  1977. 

East  Tennessee  states  that  its  filing 
reflects  a  general  rate  incresise  filed  by 
Tennessee  Gas  Pipeline  Company,  a  Di- 
vision of  Tenneco  Inc..  which  will  be- 
come effective  February  1.  1977.  in  Dock- 
et No.  RP76-137  pursuant  to  the  Com- 
mission's order  issued  August  30,  1976. 

East  Tennessee  further  states  that 
copies  of  the  filing  have  been  mailed 
to  all  of  its  jurisdictional  customers  and 
affected  state  regulatory  commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petitlcm 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street.  N.E.,  Washington:  DC.  20426,  in 
accordance  with  §§1.8  and  1.10  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8.  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  21.  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be  tak- 
en, but  will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene:  provided  however, 
that  anv  person  who  has  previously  filed 
a  petition  to  intervene  in  this  proceed- 
ing is  not  required  to  file  a  further  peti- 
tion. Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  avjiilable  for 
public  inspection. 

Kenneth  P.  Plumb. 
Secretary. 

(FR  Doc.77-1896  FQed  l-19-77;8:46  am) 


cedure  (18  CPR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken,  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Persons  wishing  to  be- 
come parties  to  a  proceeding  or  to  par- 
ticipate as  a  party  In  a  hearing  therein 
must  file  petitions  to  intervene  in  accord- 
ance with  the  Commission's  Rules.  The 
application  is  on  file  with  the  Commis- 
sion and  available  for  public  inspection. 

Kenneth  F.  Plitmb. 

Secretary. 

[PR  Doc  77-1892  Piled  l-l&-77;8:46  am] 


{Docket  No.  RP71-16  (POA77-3)  ] 

EAST  TENNESSEE  NATURAL  GAS  CO. 

Proposed  PGA  Rate  Adjustment 

January  6, 1977. 
Take   notice   that   on   December   20, 
197e.  East  Tennessee  Natural  Gas  Com- 


( Docket  No.  £877-7] 

EL  PASO  ELECTRIC  CO. 

Application 

January  6.  1977. 

Take  notice  that  on  December  22.  1976, 
the  El  Paso  Electric  Company  (Appli- 
cant) filed  an  application  pursuant  to 
Section  204  of  the  Federal  Pow'er  Act 
seeking  authorization  to  negotiate  with 
investment  bankers,  with  respect  to  the 
issuance  of  $10,000,000  of  cumulative 
Preferred  Stock  through  a  negotiated 
public  sale  or  private  placement.  Appli- 
cant asserts  that  due  to  the  relatively 
small  size  of  the  proposed  Preferred 
Stock  offering,  market  conditions  at  the 
time  of  the  sale  may  enable  it  to  receive 
more  favorable  terms  through  a  nego- 
tiated public  sale  or  private  placement 
than  through  a  competitive  public  sale. 

Applicant  Is  incorporated  under  the 
laws  of  the  State  of  Texas,  with  Its  prin- 
cipal business  office  at  El  Paso.  Texas 
and  is  engaged  in  the  generation,  trans- 
mission, distribution  and  sale  of  elec- 
trical energy  in  the  States  of  Texas  and 
New  Mexico. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  Janu- 
ary 19.  1977.  file  petitions  or  protests  In 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 


(Docket  No.  RP73-17   (POAT7-3)| 

GRANITE  STATE  GAS  TRANSMISSION. 
INC. 

Proposed  Changes  in  Rates  Pursuant  to 
Purchased  Gas  Adjustment  Provision 

January  6.  1977. 

Take  notice  that  Granite  State  Gas 
Transmission,  Inc.  (Granite  State),  66 
Market  Street  (P.O  Box  508),  Ports- 
mouth. New  Hampshire  03801.  on  De- 
cember 22.  1976.  tendered  for  filing 
Sixteenth  Revised  Sheet  No.  3 A  In  its 
FPC  Gas  Tariff.  Original  Volume  No.  1. 
containing  proposed  changes  in  rates  for 
effectiveness  on  Februarv  1.  1977. 

According  to  Granite  State,  the  instant 
filing  tracks  revised  changes  in  its  cost 
of  gas  purchased  from  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco. 
Inc.  (Tennessee)  which  Tennessee  has 
proDosed  to  make  effective  February  1. 
1977,  in  Docket  No.  RP76-137.  Granite 
State  further  avers  that  Its  filing  is  made 
pursuant  to  the  purchased  gas  cost  ad- 
justment provision  in  Its  Tariff,  previ- 
ously approved  by  the  Commission  on 
December  14,  1972,  In  Docket  No.  RP 
73-17. 

Granite  State  further  states  that  its 
revised  purchased  gas  cost  changes  are 
applicable  to  Its  sales  to  Northern  Util- 
ities, Inc.  (Northern)  which  is  Granite 
State's  sole  jurisdictional  customer.  Ac- 
cording to  Granite  State,  the  annual 
effect  on  Northern  of  the  proposed  rates 
contained  on  Sixteenth  Revised  Sheet 
No.  3A  is  $605,353.  The  estimate  Is  based 
on  purchases  from  Tennessee  and  sales 
to  Northern  for  the  twelve  months  ended 
November  30,  1976. 

According  to  Granite  State,  copies  of 
the  filing  were  served  uoon  Northern  and 
the  regulatory  commissions  of  the  States 
of  Maine  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street  NE..  Washington,  D.C.  20426,  in 
accordance  with  Sections  1.8  and  1.10  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CPR  1.8.  1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  January  21.  1977.  Protests  will 
be  considered  by  the  Commission  In  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
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file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

|PR  Doc.77-1893  Piled  l-19-77;8:45  am] 


[Docket  No.  BM76-11 

HYDROELECTRIC  PROJECT  LICENSES 

Reasonable  Rate  of  Return 

January  6,  1977. 

Commission  Order  No.  550,  Order 
Adopting  Statement  of  Policy  as  to  the 
Specified  Reasonable  Rate  of  Return,  was 
issued  June  24,  1976.  in  Docket  No. 
RM76-1.  In  the  order  the  Commission 
referred  to  the  Treasury  Department's 
10-year  constant  maturity  bond  yield 
series  in  connection  with  determining  the 
cost  of  equity  capital  component  of  spec- 
ified reasonable  rates. 

On  July  16,  1976,  the  Commission 
issued  a  notice  providing  the  actual 
monthly  observations  and  the  yearly 
averages  for  the  series  for  the  period 
1972  through  May.  1976.  The  Commis- 
sion stated  at  that  time  it  woiild  notice 
the  information  necessary  for  calculat- 
ing the  specified  reasonable  rate  of  re- 
turn as  soon  as  it  became  available  each 
year. 

The  monthly  observations  of  the  con- 
stant maturity  series  for  1976  are  pro- 
vided here. 

IO-Yeax  Constant  Matuhht   Bond 
Yields — 1976 

January 7.74 

February 7.79 

March    _. 7.78 

April - 7.  66 

May 7.90 

Jtine - 7.86 

July  - 7.83 

August 7.77 

September _.  7.  69 

October 7.41 

November 7.29' 

December  fl.87  '' 

For  tbe  calendar  year  1976.  a  single 
specified  reasonable  rate  should  be  used. 
This  should  be  calculated  on  the  basis 
of  (1)  six  percent  for  the  period  prior 
to  the  effective  date  of  the  license  amend- 
ment and  (2)  the  rate  determined  by 
application  of  the  formula  specified  in 
Order  No.  550  for  the  remaining  months. 
For  purposes  of  the  latter  calculation, 
the  average  of  the  above  bond  yields  for 
the  months  since  the  license  amendment 
should  be  used.  For  example,  a  company 
that  filed  for  amendment  between  Octo- 
ber 15  and  November  15  would  use  the 
average  bond  yield  for  November  and 
December  or  7.08. 

Kenneth  F.  Plumb, 

Secretary. 
(PR  Doc.77-1897  Piled  1-19-77:8:45  am) 


(Docket  No.  ES77-51 

IOWA  PUBLIC  SERVICE  CO. 

Application 

January  6,  1977. 
Take  notice  that  on  December  20. 1976, 
Iowa  Public  Service  Company   (Appli- 


cant) filed  an  application,  pursuant  to 
section  204  of  the  Federal  Power  Act,  for 
authorization  for  authority  to  negotiate 
privately  with  the  City  of  Chillicothe, 
Iowa,  for  the  purpose  of  financing  the 
Company's  individual  interest  in  certain 
pollution  control  facilities  at  Unit  No.  1 
of  the  Ottumwa  Generating  Station 
through  the  issuance  of  the  City's  Pol- 
lution Control  Revenue  Bonds.  An  agree- 
ment between  the  City  and  the  Applicant 
would  ccwnmit  the  City  to  issue  and  sell 
to  underwriters  its  Pollution  Control 
Bonds  in  an  aggregate  amount  eaual  to 
the  cost  of  the  Company's  ownership  in- 
terest in  such  facilities  and  to  loan  the 
proceeds  from  the  sale  of  such  Revenue 
Bonds  to  the  Applicant.  I^e  repayment 
obligation  of  the  Applicant  would  be  evi- 
denced by  debt  obligation  bearing  iden- 
tical terms  with,  and  pledged  to  support 
the  payment  of,  such  Revenue  Bonds. 

Applicant  is  Incorporated  under  the 
laws  of  the  State  of  Iowa,  with  its  prin- 
cipal business  office  at  Sioux  City.  Iowa 
and  is  engaged  in  the  generation,  tranE- 
mission,  distribution  and  sale  of  electri- 
cal energy  in  the  states  of  Iowa,  Nebraska 
and  South  Dakota. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
the  Application  should  on  or  before  Jan- 
uary 24.  1977.  file  with  the  Federal  Power 
CMnmission,  Washington,  D.C.  20426,  pe- 
titions or  protests  in  accordance  with  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CPR  1.8.  1.10).  All  protests 
filed  with  the  Commission  will  be  consid- 
ered by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  Protestants  parties  to  the  pro- 
ceedings. Persons  wishing  to  become  oar- 
ties  to  a  proceeding  or  to  participate  as 
a  partv  in  any  hearing  therein  must  file 
a  petition  to  intervene  in  accordance 
With  the  Commission's  Rules.  The  annH.- 
cation  is  on  file  and  available  for  public 
inspection. 

Kenneth  F.  Plu^^. 

Secretary. 
|FR  poc.77-1896  Piled  1-19-77:8:45  am) 


[Docket  No.  RP73-43   rPGA77-2^  ) 
MID  LOUISIANA  GAS  CO. 
Proposed  Change  in  Rates 

January  6,  1977. 
Take  notice  that  Mid  Louisiana  Gas 
Comnanv  'Mid  Louisian^t).  on  Decem- 
ber 17,  1976.  tendered  for  filing  as  a  part 
of  First  Revised  Volume  No.  1  of  its  FPC 
Gas  Tariff,  Twenty-Fourth  Revised  Sheet 
No.  3a. 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  is  to  reflect  a  Purchased  Gas 
Cost  Current  Ad.iustment  to  Mid  Louisi- 
ana's Rate  Schedules  G-1,  SG-1. 1-l  and 
E-1,  to  be  effective  February  1.  1977.  and 
that  the  filing  is  being  m^de  in  accord- 
ance with  Section  19  of  Mid  Louisiana's 
FPC  Gas  Tariff  and  in  compliance  with 
Commission  Order  Nos.  452  and  452-A; 
and  that  copies  of  the  filing  were  served 
on  interested  custonvprs  and  state  com- 
missions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  peti- 
tion to  intervene  or  protest  with  the 


Federal  Power  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §§  1.8  and  1.10 
of  the  Commifision's  Rules  of  Practice 
and  Procedm-e  (18  CFR  1.8,  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  January  21,  1977.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
application  are  on  file  with  the  Commis- 
sion and  are  available  for  public  inspec- 
tion. 

Kenneth  P.  PtxrtaB, 
Secretary. 

[PR  Doc. 77-1890  Piled  1-19-77:8:45  am] 


[Docket  Nos.  RP71-16  and  RP74-29 
(PGA77-3)    (DCA77-1)] 

MIDWESTERN  GAS  TRANSMISSION  CO. 

Filing  Pursuant  to  Tariff  Rate  Adjustment 
Provisions 

Janttary  6,  1977. 

Take  notice  that  on  December  17, 1976, 
Midwestern  Gas  Transmission  Company 
'Midwestern)  tendered  for  filing  Eigh- 
teenth Revised  Sheet  No.  5  and  Ftrst  Re- 
vised Sheet  No.  5A  to  Its  FPC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  to  be  effec- 
tive February  1,  1977.  Midwestern  states 
that  the  sole  pinrpose  of  the  revised  tariff 
sheets  is  to  reflect  adiustmaits  to  its  rates 
pursuont  to  rate  Pdjustment  provisions 
in  Articles  XVII,  XVm,  and  XIX  <rf  the 
General  Terms  and  Cwiditions  of  its 
tariff. 

Midwestern  states  that  as  to  the  South - 
em  System,  Eighteenth  Revised  Sheet 
No.  5  reflects  (Da  Current  Purchased 
Cost  Rate  Adjustment  pursuant  to  sec- 
tion 2  of  Article  XVIT  which  is  based  on 
rate  changes  reflected  in  the  revised  fil- 
ing by  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  on  December 
20,  1976.  in  Docket  No  RP76-137  and  (2) 
a  revised  Surcharge  for  Amortizing  the 
Unrecovered  Purchased  Gas  Cost  Account 
for  the  Southern  System  of  0.53  cents  per 
Mcf  pursuant  to  sectiMi  3  of  Article  XVII. 
According  to  Midwestern,  the  revised 
tariff  sheet  also  reflects  a  Current  Rate 
Adiustm^nt  of  1.12  cnts  per  Mcf  to  re- 
flect curtailment  credits  applicable  to  the 
Southern  Svstem  pursuant  to  Section  9 
of  Article  XEX. 

Midwestern  states  that  as  to  the  North- 
ern System,  First  Revised  Sheet  No.  5 A 
reflects  a  revised  Surcharge  for  Amortiz- 
ing the  Unrecovered  Purchased  Gas  Cost 
Account  for  the  Northern  System  of  3.93 
cents  per  Mcf  as  specified  in  seflion  3 
of  Article  XVin. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  (rf  its  jur- 
isdictional customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
nrntpst  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  |§  1.8  and  1.10  of  the 
Commission's  Rules  of  Practice  and- Pro- 
cedure (18  CPR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
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before  January  21,  1977.  Protests  will 
be  considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
tr^^tants  parties  to  the  proceeding.  Any 
percon  wishing  to  become  a  party  must 
flj  a  petition  to  intervene;  provided. 
:,DT'.-cver,  that  any  person  who  has  pre- 
\  iously  filed  a  petition  to  intervene  in 
iliis  proceeding  is  not  required  to  file 
a  further  petition.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plut^b. 
Sccretarv. 

(PR  Doc.77-1 388  Filed  1-19-77:8:45  am  | 


[Docket  No.<^.  ER7.7-97  ar.d  ER77  751 
NEW  ENGLAND  POWER  CO. 

Order  Accepting  for  Filing  and  Suspending 
Proposed  Tariff  Changes,  Denying  Waiv- 
er, Providing  for  Hearing  and  Consol- 
idating Proceedings 

January  5. 1977. 

On  December  6,  1976,  New  England 
Power  Company  (NEPCO)  tendered  for 
filing  proposed  changes  in  its  FPC  Elec- 
tric Tariff,'  constituting  a  new  Rate 
R-ll.  For  the  reasons  hereinafter  stated, 
we  shall  accept  the  proposed  changes  for 
filing,  suspend  their  effectiveness  until 
Pdoruary  1,  1977,  and  establish  hearing 
procedures  to  determine  their  lawfulness. 

TTie  tariff  changes  proposed  herein 
would  decrease  revenues  by  $3,173,517 
(0.6 To)  for  service  to  NNEPCOs  12  pri- 
mary rate  (full  requirements)  custo^ 
mers^  and  would  increase  revenues  by 
$2,934,150"  to  its  contract  demand 
rate  (partial  requirements  or  CD>  cus- 
tcHners,  based  on  the  test  year  ending 
December  31,  1977.  NEPCO  requests 
waiver  of  the  30  day  prior  notice  require- 
ment so  as  to  permit  an  effective  date 
of  January  1, 1977.  Alternatively.  NEPCO 
requests  an  effective  date  of  February  1. 
1977. 

Public  notice  of  the  subject  filing  was 
issued  on  December  15,  1976,  with  pro- 
tests or  petitions  to  intervene  due  on  or 
before  December  31, 1976. 

Our  review  indicates  that  the  proposed 
tariff  changes  have  not  been  shown  to  be 
just  and  reasonable  and  may  be  luijust. 
unreasonable,  unduly  discriminatory, 
preferential  or  otherwise  unlawful.  Ac- 
cordingly, we  shall  suspend  the  proposed 
tariff  changes  under  February  1.  1977. 
and  establish  hearing  procedures. 

By  order  issued  December  22.  1976.  in 
Docket  No.  ER77-75,  a  proceeding  con- 
cerning a  proposed  reduction  in  the 
credit  permitted  NEPCO's  affiliate.  Nar- 
ragansett  Electric  Company,  for  NEP 
CO's  use  of  Narragansett's  generation 
and  transmission   facilities,  we  found: 


'  See  Attachment  for  designations. 
^  Three  of  which  are  affiliates  of  NEPCO 
^On  December  20,  1978,  NEPCO  revised 
i:s  filing  so  as  to  reduce  the  rate  increase  to 
the  CD  customers  txom  $2,934,150  (9.9%) 
to  $3,720,418  (9J%)  refiectlng  an  error  in 
NEPCO's  development  of  cost  of  service. 


I;  l.^  noted  that  the  p-.uciiasc:l  pov, tr  cos;.-- 
to  NEPCO  presented  by  the  O&T  Credit  to 
Narragansett  is  an  Item  In  the  cost  of  service 
claimed  by  NEPCX)  In  support  of  the  '11-11 " 
general  rate  change  filed  by  NEPCO  on  De- 
ceniber  6.  1976,  in  Docket  No.  ER77-97.  Ac- 
cordingly, with  a  view  towards  the  possibility 
of  consolidating  these  proceedings  we  sliall 
defer  establishing  hearing  procedures  pend- 
irg  action  on  Docket  No.  ER77-97. 

Finding  conmion  questions  of  law  and 
fact,  we  deem  it  appropriate  to  consoli- 
date Docket  Nos.  ER77-97  and  ER77-75 
for  purposes  of  hearing  and  decision. 

The  Commission  finds :  1 1  •  Good 
cause  has  not  been  shown  to  v.-arrant 
waiver  of  the  prior  notice  requirements 
so  as  to  permit  an  effective  date  of  Jan- 
uarj-  1, 1977. 

'  2 )  Good  cause  exists  to  accept  for  fll- 
mg  the  proposed  tariff  changes  as  desig- 
nated in  tlie  Attachment  and  to  suspend 
the  use  thereof  until  February  1,  1977, 
when  iliey  may  become  effective  subject 
to  refund. 

(3)  It  is  necessary  and  proper  in  the 
public  interest  and  to  aid  in  the  enforce- 
ment of  the  provisions  of  the  Federal 
Power  Act,  that  the  Commission  enter 
upon  a  hearing  concerning  the  lawful- 
ness of  NEPCOs  FPC  Electric  Tariff  as 
proposed  to  be  revised  herein. 

<4)  (jood  cause  exists  to  consolidate 
Docket  Nos-.  ER77-97  and  ER77-75  for 
purposes  of  hearing  and  decision. 

The  Commission  orders :  lA)  NEPCOs 
request  for  waiver  of  the  prior  notice  re- 
quirements is  hereby  denied. 

tB>  Pursuant  to  the  authority  of  the 
Federal  Power  Act.  particularly  sections 
205  and  206  thereof,  and  the  Commis- 
sions' Rules  and  Regulations,  a  public 
hearing  shall  be  held  concerning  the 
justness  and  reasonableness  of  the  rates, 
charges,  terms  and  conditions  of  service 
included  in  NEPCO's  FPC  Electric  Tariff, 
particularly  as  proposed  to  be  revised 
by  the  subject  filing. 

tC>  Pending  a  hearing  and  a  final  de- 
cision thereon,  NEPCOs  proposed  tariff 
changes  are  hereby  accepted  for  filing  as 
designated  in  the  Attachment  and  sus- 
pended tmtil  February  1.  1977,  when  they 
may  become  effective  subject  to  refimd. 
<D>  The  Staff  shall  prepare  and  serve 
top  sheets  on  all  parties  for  settlement 
purposes  on  or  before  April  15,  1977.  <See 
Administrative  Order  No.  157). 

iE>  The  proceedings  in  Docket  Nos. 
ER77-97  and  ER77-75  are  hereby  con- 
solidated for  hearing  and  decision. 

tF>  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  (Thief  Ad- 
ministrative Law  Judge  for  that  purpose 
I  Sec  Delegation  of  Authority,  18  CPR  3.5 
id» ) .  shall  convene  a  settlement  confer- 
ence in  this  proceeding  on  a  date  certain 
within  10  days  after  the  sersice  of  top 
sheets  by  the  SUff,  in  a  hearing  or  con- 
ference room  of  the  Federal  Power  Ccwn- 
mission,  825  North  Capitol  Street,  N£., 
Washington,  D.C.  20426.  Said  Presiding 
Administrative  Law  Judge  is  hereby  au- 
thorized to  establish  all  procedural  dates 
and  to  rule  upon  all  motions  (with  the 
exceptions  of  petitions  to  intervene,  mo- 
tions to  consolidate  and  sever,  and  mo- 


tions to  difcuiibs).  a.s  provided  for  in  Uic 
Rules  of  Pi-actice  and  Procedure. 

(G^  NEPCO  shall  file  monthly  with  die 
Commission  a  report  on  billing  determi- 
nants and  revenues  collected  imder  the 
presently  effective  R-10  rates  and  Uie 
proposed  R-ll  rates  filed  herein,  such  re- 
ix)rt  to  be  in  the  format  prescribed  by 
5  35.19  of  tlie  Commission "s  Regulations. 
18  CFR  35.19a. 

iH'  The  Secretary  shall  cause  the 
prompt  publication  of  this  order  m  the 
Federal  Register. 

By  the  Commiiision 

Kenneth  F.  Plumf.. 

Sccretaip. 

PR  Dor  77-1905  Piled  l-J9-77:8  45  ami 


I  Docket  No    ER'; 
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OKLAHOMA  GAS  AND   ELECTRIC  CO. 

Filing  of  Proposed  Wholesale  Electric 
Tariffs  and  Proposed  Increase  in  Rates 

January  6.  1977 
Take  notice  Uiat  on  December  27.  1976. 
Oklahoma  Gas  and  Electric  Company 
(OG&Ei.  P.O.  Box  321,  Oklahoma  City. 
Oklahoma  73101.  tendered  for  filing  a 
proposed  FPC  Tariff  Original  Voliune  No 
1 — Municipalities  applicable,  as  the  in- 
dividual contracts  expire,  to  Blackwell. 
Edmond.  (jeary.  Kingfi.sher,  Manchester. 
Mannford.  Okeene.  Orlando.  Perry. 
Ponca  City.  Pond  Creek.  Prapue.  Piircell. 
Stillwater.  Stroud,  Tecumseh.  Tonkawa. 
Wa tonga.  Waynoka  and  Wynnewood. 
Oklahoma,  and  Clarksville.  Arkansas, 
and  a  proposed  FPC  Tariff  Original 
Volume  No.  1 — Cooperatives  applicable, 
as  the  individual  contracts  expire,  to  Al- 
falfa Electric  Cooperative.  Inc..  Arkansas 
Valley  Electric  Cooperative  Corporation. 
Cimarron  Electric  Cooperative.  Indian 
Electric  Cooperative,  Inc..  KAMO  Elec- 
tric Cooperative.  Inc..  and  Red  River  Val- 
ley Rural  Electric  Association.  Each  tariff 
is  proposed  to  beccHne  effective  February 
1.   1977. 

OG&E  states  that  the  tariffs  pio\ide 
for  an  increase  in  rates,  and  for  change.s 
in  the  rate  design  and  would  placp  sen  - 
ice  for  each  of  the  wholesale  customers 
on  a  comparable  basis.  In  addition,  re- 
vised rate  schedules  have  been  filed  for 
rate  increases  identical  to  those  included 
in  the  tariffs,  to  be  applicable,  aftai  a  i- 
proval  by  the  (?ommis.sion.  to  cover  th' 
period  of  time  prior  to  applicabilit\  of 
the  tariffs  to  the  individual  customer. •< 
OG&E  alleges  that  it  has  experienced 
significant  cost  increases  in  all  areas  of 
its  operations,  including  wages,  fuel,  ma- 
terials and  supplies,  and  particularly 
capital.  (XJ&E  further  states  that  it  has 
served  notices  of  cancellation  of  the  con- 
tracts on  each  of  its  municipal  and  cc- 
operative  customers. 

OG&E  states  that  cities  of  the  tariff. 
rate  schedules  and  of  the  entire  filing 
have  been  delivered  to  its  municipal  and 
cooperative  customers  and  to  the  Cor- 
poration (Tommfesion  of  the  State  of 
Oklahoma  and  mailed  to  the  Arkansas 
Public  Service  Commission. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission.  825  North  Capitol 
Street,  Washington,  D.C.  20426,  in  ac- 
cordance with  §S  1.8  and  1.10  of  the  Com- 
missions  Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  21,  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 
JPR  Doc.77-1904  Piled  1-19-77:8:45  a.m  ] 


[Docket  No.  CP77-91| 

PANHANDLE  EASTERN   PIPE   LINE  CO. 

Application 

January  6,  1977. 

Take  notice  that  on  December  15,  1976, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642.  Houston, 
Texas  77001,  filed  in  Docket  No.  CP77-91 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity  au- 
thorizing the  acquisition  by  purchase  of 
a  natural  gas  pipeline  .system  from  Baca 
Gas  Gathering  System.  Inc.  (Baca),  for 
a  price  of  $400,000,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  seeks  authori- 
zation to  purchase  the  following  facilities 
located  in  Baca  County,  Colorado,  and 
Morton  County,  Kansas: 

1.  All  of  Baca's  plant  and  equipment, 
consisting  of  field  pipelines,  field  com- 
pressor station  equipment,  field  measur- 
ing and  re??ulating  equipment,  miscella- 
neous equipment  and  intangible  plant 
costs. 

2.  All  of  Baca's  riglit,  title  and  interest 
in  and  to  fee  simple  interests,  easements 
and  rights-of-way  surface  leases  inci- 
dental to  the  use  of  the  aforementioned 
equipment  and  the  operation  of  the 
natural  gas  pipeline  system. 

3.  All  of  Baca's  franchises  and  con- 
sents incidental  to  its  conduct  of  the 
natural  gas  pipeline  system. 

4.  All  of  Baca's  interests  in  gas  pur- 
chase contracts  with  producers,  gas  proc- 
essing and  conditioning  agreements  and 
other  contracts  and  agreements. 

Applicant  states  that  the  facilities  in- 
clude 58.1  miles  of  pipeline,  consisting 
of  9.7  miles  of  10-inch.  21.7  miles  of  8- 
inch.  3.2  miles  of  6-inch,  7.8  miles  of  4- 
inch  and  15.7  miles  of  3-inch  pipeline.  In 
addition.  Applicant  indicates  that  it 
would  purchase  all  of  Baca's  interest  in 
gas  purchase  contracts  covering  25,006.31 
acres  out  of  a  total  50,146.81  acres  dedi- 
cated to  Interstate  markets  In  Baca 
County,  Colorado,  and  any  future  pro- 
ducer contracts  entered  into  by  Baca. 
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Applicant  states  that  the  cost  of  ac- 
quisition would  be  $400,000.  or  an  amount 
estimated  to  equal  the  book  value  of 
Baca's  assets  on  the  date  of  authoriza- 
tion by  the  Commission.  Applicant  states 
that  it  would  finance  this  amount  from 
general  funds.  Further,  Applicant  states 
that  it  plans  to  spend  $185,000  to  upgrade 
the  subject  facilities  in  order  to  bring 
them  into  compliance  with  the  Natural 
Gas  Pipeline  Safety  Act  of  1968. 

Applicant  states  that  in  recent  years 
Baca  has  been  relatively  inactive  in  ac- 
quiring new  gas  supplies  and  that  the 
prospect  of  Baca's  acquiring  additional 
gas  supplies  that  will  be  scM  to  Applicant 
for  resale  appears  minimal.  It  is  further 
stated  that  the  proposed  extension  of 
Applicant's  system  into  southeastern 
Colorado  will  allow  Applicant  to  acquire 
new  reserves  and  stimulate  additional 
drilling  in  the  region. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
28,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426.  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the  Reg- 
ulations under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  Jn 
determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held  with- 
out further  notice  before  the  Commis- 
sion on  this  application  if  no  petition 
to  interevne  is  filed  within  the  time  re- 
quired herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  bv 
the  public  convenience  and  necessity.  If 
a  petition  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing 
is  required,  further  notice  of  such  hear- 
ing will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  adivsed,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

IFR  Doc.77-1902  nied  l-19-77;8:45  ami 


[Docket  Nos.  CP77-100,  CP77-101  and 
CP77-102] 

TENNECO  ATLANTIC  PIPELINE  CO. 
Applications  and  Consolidation 

January  6, 1977. 
Take  notice  that  on  December  20, 1976, 
Termeco  Atlantic  Pipeline  Company  (Ap- 


is 


plicant),  P.O.  Box  2511,  Houston.  Texas 
77001.  filed  applications  in  Docket  Nos. 
CP77-100,  CP77-101  and  CP77-102  pur- 
suant to  provisions  of  the  Natural  Gas 
Act  and  Executive  Order  No.  10485  re- 
questing appropriate  authorization  to 
construct,  operate  and  maintain  natural 
gas  facilities  at  the  international  bound- 
ary between  the  United  States  and  Can- 
ada and  in  the  states  of  Maine,  New 
Hampshire,  Massachusetts,  New  York 
and  Pennsylvania,  to  import  natural  gas 
from  Canada,  and  to  sell  the  subject 
imported  gas  to  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco,  Inc. 
(Tennessee),  all  as  more  fully  set  forth 
in  the  applications  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  requests  the  following:  (1> 
In  Docket  No.  CP77-102  authorization 
pursuant  to  Executive  Order  No.  10485 
to  construct,  operate,  connect  and  main- 
tain natural  gas  facilities  at  the  inter- 
national boundary  between  the  United 
States  and  Canada  at  a  point  near  Ca- 
lais, Maine,  for  the  purpose  of  importing 
a  maximum  of  1.140,000  Mcf  and  an 
average  of  971,672  Mcf  of  natural  gas  per 
day  from  Canada  into  the  United  States; 
(2)  In  Docket  No.  CP77-101  authoriza- 
tion pursuant  to  Section  3  of  the  Nat- 
ural Gas-  Act  to  import  the  subject  nat- 
ural gas  into  the  United  States  from 
Canada;  and  (3)  In  Docket  No.  CP77- 
100  a  certificE^te  of  public  convenience 
and  necessity  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  authorizing  the 
construction  of  a  36-inch  pipeline  from 
a  point  near  Calais,  Maine,  through  the 
states  of  Maine,  New  Hampshire  and 
Massachusetts  to  a  point  near  Albany, 
New  York,  a  30-inch  pipeline  from  a 
point  near  Albany,  New  York,  to  a  point 
,  near  Milford,  Pennsylvania,  six  compres- 
sor stations,  and  metering  and  other  ap- 
purtenant facilities  to  the  pipeline  and 
authorizing  the  transportation  and  sale 
of  the  imported  natural  gas  to  Termessee 
at  an  estimated  cost  of  $4.57  per  Mcf  in 
1984. 

Applicant  states  that  Tenneco  LNG 
Inc.  (Termeco  LNG)  has  entered  into  a 
contract  (LNG  Contract)  with  Soclete 
Nationale  SONATRACH  (Sonatrach>, 
the  national  oil  and  gas  company  of 
Algeria,  dated  October  4.  1976,  where- 
under  Tenneco  LNG  would  purchase  100 
billion  thermies  of  liquefied  natural  gas 
(LNG)  per  year  for  a  primary  term  of 
20  years.  Initial  deliveries  under  the  LNG 
Contract  would  begin  in  late  1981  and 
the  20  year  term  would  commence  when 
full  delivery  levels  are  reached,  estimated 
to  be  mid-1983.  The  LNG  to  be  purchased 
from  Sonatrach  would  be  produced  from 
any  and  all  Algerian  gas  fields,  existing 
and  future,  and  Sonatrach  would  gather 
and  liquefy  the  natural  gas  and*  load 
the  resulting  LNG  onto  cyrogenic  tank- 
ers. The  price  under  the  contract  is  the 
higher  of  the  minimum  price  (defined  to 
be  $1.30  U.S.  dollars  per  million  Btu's 
as  of  July  1,  1975,  subject  to  escalation 
to  reflect  devaluation  of  the  U.S.  dollar 
in  relation  to  certain  European  curren- 
cies) and  the  invoicing  price  (determined 
by  the  average  price  of  No.  2  and  No.  6 
fuel  oil  in  New  York  Harbor) . 
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Applicant  states  that  the  purchased 
LNG  would  be  locided  aboard  cyrogenic 
tankers  at  one  or  more  Algerian  ports 
and  shipped  to  Saint  John.  New  Bruns- 
wick, Canada.  It  is  estimated  that  a  total 
of  eight  tankers  each  with  a  capacity 
of  125,000  cubic  meters  would  be  required 
for  the  proposed  shipments.  Applicant 
indicates  that  arrangements  for  shipping 
would  be  shared  equally  by  Tenneco  LNG 
and  Sonatrach  so  that  each  comi>any 
would  be  responsible  for  four  tankers. 
Applicant  further  indicates  that  Tenneco 
LNG  has  entered  into  a  letter  of  intent 
with  Canadian  Pacific  Ltd.  for  the  con- 
struction and  operation  of  facilities  near 
Saint  John  for  the  terminalling  and  va- 
porization of  the  LNG  for  the  20-year 
term  of  the  contract.  It  is  indicated  that 
after  unloading  into  storage  and  vapori- 
zation at  the  planned  Saint  John  termi- 
nal, the  vaporized  LNG  woiHd  be  de- 
livered into  pipeline  facilities  to  be  con- 
structed, owned  and  operated  by  Trans- 
Canada  Pipelines  Limited  (TransCan- 
ada) .  or  its  designee,  and  transported  to 
the  Canada-United  States  border  nesu- 
Calais,  Maine,  so  as  to  Interconnect  with 
the  facilities  proposed  in  the  instant 
applications. 

Applicant,   in  Docket   No.   CP77-101, 
proposes  to  import  971,672  Mcf  of  natu- 
ral gas  on  an  average  day  from  Canada. 
Tlie  volumes  to  be  received  and  pur- 
chased at  the  border  are  estimated  in 
the  following  manner:  Pursuant  to  the 
LNG  Contract  Tenneco  LNG  would  pur- 
chase 100  billion  thermies  or  approxi- 
mately 396.8  trillion  Btu's.  After  cargo 
weathering,  tanker  heel  and  terminal 
fuel  and  losses,  this  vcrfimie  is  reduced 
to  382.3  trillion  Btu's  per  year  of  natural 
gas  available  for  sale  at  the  tailgate  of 
the  planned  LNG  facility.  Since  the  an- 
ticipated Btu  content  of  the  imported 
gas  is  1,060  Btu's  per  Mcf,  this  volimie  is 
equal  to  360,660,000  Mcf   per  year  or 
988,110  Mcf  per  day.  Of  this  volume  83 
percent  or  820,131  Mcf  per  day  would 
be   sold   to   Applicant  directly   at   the 
Canada-United  States  border.  Seventeen 
percent  of  the  volume  would  be  sold  to 
Canadian  Lowell  Gas,  Ltd.  (Lowell),  on 
the  high  s^as.  Of  this  seventeen  per- 
cent, or  approximately  167,979  Mcf,  ap- 
proximately 16,438  Mcf  of  gas  would  be 
resold  to  New  England  LNG  Inc..  for 
transportation  to  various  points  by  cy- 
rogenic trunks  and  the  other  151,541 
Mcf  woiild  be  resold  to  Applicant  at  the 
Canada -United  States  border.  Therefore, 
it  is  indicated,  a  total  average  volume 
of  971.672  Mcf  of  natural  gas  per  day 
woiUd  be  sold  to  Applicant  at  the  border. 
Applicant  requests  in  Docket  No.  CP77- 
101  authorization  to  import  up  to  1,140,- 
000  Mcf  of  natural  gas  per  day  so  as  to 
allow   for   operating   flexilHlity.   Appli- 
cant states  that  the  price  to  be  paid 
by  both  Lowell  and  Tenneco  LNG  woi^d 
be  determined  on  a  cost-of -service  basis. 
In  Docket  No.  CP77-102  Applicant  re- 
quests authority  to  construct,  operate, 
connect  and  maintain  facilities  on  the 
Canada-United  States  border  general- 
ly northwest  of  Calais,  Maine.  The  pro- 
posed facilities  include  pipeline,  a  block 


valve,  metering  facilities  and  facilities 
appurtenant  thereto.  The  purpose  of  the 
proposed  border  facilities  would  be  to 
import  natural  gas  proposed  in  Docket 
No.  CP77-101. 

In  Docket  No.  CP77-100.  Applicant 
proposes  to  construct  and  operate  the 
following : 

(a)  Approximately  391  miles  of  36- 
inch  pipeline  extending  from  the  Maine- 
New  Brunswick  border  near  Calais. 
Maine,  to  a  point  near  Albany,  New- 
York: 

<b)  Approximately  107  miles  of  30- 
inch  pipeline  extending  from  the  termi- 
nus of  the  36-inch  pipeline  to  a  point 
near  Milford.  Pennsylvania; 

(ct  Four  17.000  HP  compressor  sta- 
tions, one  of  which  would  be  located  one 
mile  from  the  origin  of  the  proposed  36- 
inch  pipeline  near  Calais.  Maine,  and 
the  others  would  be  placed  approximate- 
ly every  92  miles  along  that  pipeline^ 

id)  Tu'o  7,000  HP  compressor  statiMis 
one  to  be  located  near  the  origin  of  the 
30-inch  pipeline  near  Albany.  New  Yoi*, 
and  the  other  near  the  terminus  of  that 
pipeline  near  Milford,  Pennsylvania; 

(e)  Three  delivery  points  to  be  lo- 
cated at  interconnections  between  Ap- 
plicant's proposed  pipeline  and  the  fa- 
cilities of  Tennessee  at  Tennessee's  (1) 
Concord  Lateral  near  Concord,  New 
Hampshire  ^2)  Compressor  Station  No. 
254  near  Albany,  New  York,  and  (3)  300 
Line  near  Main  Line  Valve  324  near 
Milford.  Permsylvania. 

<f»  Metering  stations  at  each  of  the 
three  delivery  points ;  and 

igi  Miscellaneous  facilities  appurte- 
nant to  the  above. 

In  addition.  Applicant  proposes  to  sell 
the  imported  volumes,  minus  compres- 
sor fuel  and  line  losses,  or  approximate- 
ly 958,152  Mcf  on  average  and  a  maxi- 
mum of  1,123,666  Mcf  per  day.  to  Ten- 
nessee at  the  three  proposed  delivery 
points.  The  estimated  cost  of  natural 
gas  to  Tennessee  is  $4.57  per  Mcf  as  of 
1984  expressed  in  1984  dollars. 

Applicant  states  that  the  cost  of  the 
pr(HX)sed  facilities  would  be  $546,366,000 
based  on  1976  dollars.  This  price  in- 
cludes, it  is  stated,  total  direct  costs  In- 
cluding overheads,  regulatory  fees  and 
engineering  costs.  Applicant  states  that 
it  plans  to  construct  the  36-inch  pipeline 
and  related  facilities  during  1980  and 
1981  in  order  to  accommodate  the 
v(rfumes  expected  to  be  delivered  during 
the  start-up  period  commencing  in  late 
1981.  The  remaining  facilities  would  be 
cc»structed  during  1982,  it  is  indicated, 
so  that  aU  facilities  would  be  ready  for 
service  by  mid-1983  when  full  deliveries 
imder  the  LNG  Contract  are  expected  to 
begin.  Applicant  proposes  to  finance  the 
facilities  through  Uiree  issues  of  long- 
term  debt  in  the  amounts  of  $175  mil- 
lion, $215  million  and  $100  million,  all  at 
an  interest  rate  o<  9.5  percent,  to  be 
issued  and  sold  in  October  1980,  October 
1981  and  October  1982.  respectively.  Ad- 
ditiixud  financing,  it  is  stated,  would  be 
obtained  from  the  sale  of  (Hie -year  term 
notes  at  an  estimated  cost  of  E^c  per  year 
9SiA  the  issuance  of  common  stock.  It  is 


estimated  that  $398,168,000  in  sliort- 
term  notes  will  be  issued  in  the  construc- 
tion phase  ending  in  mid-1981,  and  an 
additicmal  $124,738,000  will  be  issued  in 
the  build-up  period  between  October  1. 
1981,  and  December  31.  1982,  with  minor 
amounts  issued  thereafter.  Total  com- 
mon equity  issued  is  expected  tp  equal 
$206,577,000  by  the  end  of  1982.  it  is  in- 
dicated, and  would  be  issued  so  as  to 
maintain  a  capitaliza4lon  of  70  percent 
debt  and  30  common  stock  during  the 
build-up  and  constructiwi  periods.  All 
common  stock  would  be  sold  to  Tenneco. 
Inc. 

Applicant  indicates  that  the  proposed 
importation  of  natural  gas.  the  proposed 
facilities  and  the  proposed  sale  ck  natural 
gas  to  Tennessee  are  needed  to  augment 
Tennessee's  overall  system  gas  supply  to 
meet  the  base  period  requirements  of  its 
Priority  1  and  2  customi^rs.  It  Is  indicated 
that  Tennessee  is  presently  curtailing 
service  of  Priority  2  customers  and  that  it 
will  be  required  to  curtail  Priority  1  cus- 
tomers beginning  in  the  1981-82  winter 
season  unless  the  supplemental  proposed 
gas  service  is  made  available. 

Concurrently  herewith  a  notice  is  being 
issued  in  EHxket  No.  CJP77-103  of  an  ap- 
plication filed  by  Tennessee  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  facilities  to  receive  the 
gas  proposed  to  be  sold  by  Applicant. 
Since  the  Instant  applicatiwis  and  the 
application  in  Docket  No.  CP77-103  may 
Involve  common  questions  of  law  or  fact, 
the  proceedings  on  all  of  said  applica- 
tions are  consolidated  for  hearing. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
appUcations  in  Docket  Nos.  CP77-100. 
CP77-101  and  C:i»77-102  should  on  or 
before  January  31.  1977,  file  with  the 
Federal  Power  Commission,  Washingtcm. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the  require- 
ments of  the  C(»nmission's  Rules  of  Prac- 
tice and  Procedure  (18  CFR  1.8  or  1.10) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be  con- 
sidered by  it  In  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bec(Hne  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
In  accordance  with  the  Commissions 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
3.  7  and  15  iA  the  Natural  Gas  Act  and 
the  Commissi<Mi's  Rules  of  Practice  and 
Procedure,  a  bearing  wlD  be  held  without 
further  notice  before  the  Commission  on 
these  applications  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  a  grant  of 
the  certificate  and  other  authorizations 
is  required  by  the  public  convenience  and 
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necessity.  If  a  petition  for  leave  to  inter- 
vene is  timely  filed,  or  if  the  Commission 
on  its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  tlie  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

|PR  Doc  77-1906  Piled  1-19-77:8:45  am  | 


I  Docket  No.  CP77-103I 

TENNESSEE  GAS  PIPELINE  CO..  A 
DIVISION  OF  TENNECO  INC. 

Application 

January  6.  1977. 

Take  notice  that  on  December  20,  1976, 
Tennessee  Gas  Pipeline  Company,  a  Divi- 
sion of  Tenneco  Inc.  (Applicant),  P.O. 
Box  2511,  Houston,  Texas  77001,  filed  in 
Docket  No.  CP77-103  an  application  pur- 
suant to  section  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public  convenience 
and  necessity  authorizing  the  constioic- 
tion  and  operation  of  certain  natui-al  gas 
facilities  and  the  modification  of  its 
existing  pipeline  system  to  enable  it  to 
receive  natural  gas,  purchased  from  Ten- 
neco Atlantic  Pipeline  Company  (TAP- 
CO)  ,  a  wholly  owned  subsidiary  of  Ten- 
neco Inc.  at  points  near  Concord,  New 
Hampshire,  Albany,  New  York,  and  Mil- 
ford.  Pennsylvania,  and  authorizing  the 
delivery  of  the  subject  natural  gas  to  its 
existing  customers,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public  inspec- 
tion. 

Applicant  states  that  the  instant  appli- 
cation is  part  of  a  comprehensive  proj- 
ect for  securing  an  additional  gas  supply 
to  meet  the  high  priority  requiiements 
of  Applicant's  existing  customers.  Appli- 
cant states  that  by  a  companion  applica- 
tion filed  pursuant  to  Section  3  of  the 
Natural  Gas  Act  in  Docket  No.  CP77- 
101.  TAi»CO  is  requesting  authorization 
to  import  from  Canada  up  to  1,140,000 
Mcf  of  natural  gas  per  day  and  971,672 
Mcf  of  natural  gas  on  an  average  day. 
Applicant  further  states  that  the  gas  so 
imported  would  be  purchased  by  TAPCO 
from  Tenneco  LNG  Inc.  (Teneco  LNG) 
and  Canadian  Lowell  Gas  Ltd.  at  the 
international  boundary  between  the 
United  States  and  Canada  near  Calais, 
Maine.  The  subject  natural  gas,  it  is 
indicated,  would  be  purchased  by  Ten- 
neco LNG  from  Societe  Nationale  SONA- 
TRACH,  the  national  oil  and  gas  com- 
pany of  Algeria,  and  shipped  by  cryogenic 
tankers  from  Algerian  ports  to  a  proposed 
liquefied  natural  gas  (LNG)  storage  and 
vaporization  facility  on  the  east  coast  of 
Canada  near  Saint  John,  New  Bruns- 
wick. From  Saint  John,  it  is  stated,  tlie 
subject  gas  would  be  transported  in  a 
vaporized  state  by  TransCanada  Pipe- 
Lines  Limited  for  delivery  and  sale  to 
TAPCO  at  the  international  boundary. 
Applicant  further  states  that  by  com- 
panion   applications   filed    pursuant    to 
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Section  7(c)  of  the  Natm^al  Gas  Act  iii 
Docket  No.  CP77-100  and  pursuant  to 
Executive  Order  No.  10845  in  Docket  No. 
CP77-102,  TAPCO  is  requesting  author- 
ization to  construct  and  maintain  facili- 
ties and  to  transport  and  sell  the  subject 
natural  gas  volumes,  minus  transporta- 
tion losses  and  compressor  fuel,  to  appli- 
cant at  three  proposed  points  of  delivery. 

It  is  stated  that  the  three  points  of 
deliveiT  and  interconnection  would  be 
(1 )  at  Applicant's  Concord  Lateral,  near 
Concord,  New  Hampshire  (Concord  De- 
livery Point) ;  (2 J  at  Applicant's  Com- 
pressor Station  No.  254  near  Albany.  New 
York  (Albany  Delivery  Point);  and  <3) 
at  a  point  on  Applicant's  300  Line  near 
Main  Line  'Valve  324  near  Milford,  Penn- 
sylvania (Milford  Delivery  Point) .  Pur- 
suant to  a  sales  contract  between  Appli- 
cant and  TAPCO,  dated  December  15, 
1976.  TAPCO  would  sell  and  deliver  to 
Applicant  up  to  1.123,666  Mcf  of  natural 
gas  per  day  and  an  average  of  958,152 
Mcf  of  natural  gas  per  day  at  these  three 
points.  Applicant  further  indicates  that 
delivery  of  total  contract  quantities 
would  not  be  attained  until  mid-1983  and 
that  the  delivery  of  partial  contract  vol- 
umes would  begin  with  the  "build-up" 
phase  of  TAPCO's  construction  in  late 
1981. 

Applicant  requests  authorization  for 
the  construction  or  modification  and  tlie 
operation  of  the  following:  (a)  Three 
delivery  points  as  indicated  above;  (b) 
the  replacement  of  approximately  2,000 
feet  of  24-inch  pipeline  between  Appli- 
cant's Main  Line  'Valve  236  and  237  for 
the  purpose  of  obtaining  an  operating 
pressure  of  760  psig;  (c)  the  installaticMi 
of  pressure  regulating  equipment  near 
the  Albany  Delivery  Point  for  the  pro- 
tection of  westerly  flow  at  760  psig  and 
the  secondary  regulation  of  easterly  flow ; 
and,  (d)  station  turnarounds,  that  iB, 
the  reversal  of  suction  and  discharge 
lines  and  piping  alterations  at  Appli- 
cant's Compressor  Station  Nos.  237.  241, 
245,  249  and  254  on  the  pipeline  running 
from  near  Clifton  Springs,  New  York, 
to  a  pomt  near  Albany,  New  York,  and 
at  Compressor  Station  Nos.  313,  315,  317 
and  321  on  the  pipeline  running  from 
near  Coudersport,  Pennsylvania,  to  Mil- 
ford, Pennsylvania. 

Applicant  estimates  that  the  total  cost 
of  the  proposed  facilities  and  modifica- 
tions would  be  $3,175,000  and  states  that 
this  amount  would  be  financed  from  the 
general  funds  of  the  company.  Applicant 
indicates  that  a  portion  of  the  facilities 
proposed  are  scheduled  for  completion 
in  1981  to  allow  for  partial  deliveries 
during  the  build-up  phase  of  TAPCO's 
pipeline  construction  and  that  comple- 
tion of  all  facilities  is  scheduled  for  1982 
to  coiTespond  to  the  expected  date  of 
full  natural  gas  deliveries  from  TAPCO. 

Applicant  states  that  the  gas  it  pro- 
poses to  purchase  from  TAPCO  would 
be  treated  as  an  integral  part  of  its  over- 
all system  gas  supply  and  would  be  sold 
to  its  existing  customers  imder  existing 
sales  rate  schedules  and  contracts  and 
would  be  allocated  among  its  customers 
under  Applicant's  curtailment  plan.  Ap- 


plicant states  that  it  is  presently  curtail- 
ing service  to  some  Priority  2  customers 
and  without  the  proposed  supplemental 
gas  supply  it  projects  that  it  would  be 
required  to  curtail  service  to  some  of  its 
Priority  1  customers  beginning  in  the 
1981-82  winter  season.  Applicant  further 
indicates  that  even  if  the  proposed  sup- 
plemental gas  supply  is  available  on 
schedule,  it  will  be  required  to  continue 
curtailments  to  some  of  its  Priority  2 
customers  through  at  least  1986. 

The  application  states  that  Applicant 
proposes  to  record  its  payments  to 
TAPCO  in  Account  No.  803  of  the  Uni- 
form System  of  Accounts  for  Natural 
Gas  Companies,  and  to  reflect  such  pay- 
ments in  Applicant's  purchased  gas  ad- 
justment filings.  Applicant  believes  that 
the  inclusion  of  such  payments  is  in  ac- 
cord with  its  tariff  and  §  154.38(d)  (4) 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  154.38(d)(4));  how- 
ever, if  the  Commission  should  deem  a 
waiver  of  said  regulation  necessary  for 
the  inclusion  of  such  payments,  Appli- 
cant requests  such  a  waiver. 

Concurrently  herewith  a  notice  is  being 
issued  in  Docket  Nos.  CP77-100,  CP77- 
101.  and  CP77-102  of  applications  filed 
by  TAPCO  pursuant  to  Sections  7(c) 
and  3  of  the  Natural  Gas  Act  and  Exec- 
utive Order  No.  10485,  respectively,  for 
authorizations  to  construct  and  operate 
facilities  and  to  import,  transport,  and 
sell  natural  gas.  Since  the  instant  appli- 
cation and  those  in  Docket  Nos.  CP77- 
100,  CP77-101,  and  CP77-102  may  in- 
volve common  questions  of  law  or  fact, 
the  proceedings  on  all  of  said  applica- 
tions are  consolidated  for  hearing  by  the 
notice  issued  concurrently  herewith  in 
Docket  No.  CP77-100,  et  al. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
application  in  Docket  No.  CP77-102 
should  on  or  before  January  31,  1977, 
file  with  the  Federal  Power  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8  or  1.10)  and  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.10). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a  proceed- 
ing or  to  participate  as  a  party  in  any 
hearing  therein  must  file  a  petition  to 
intervene  in  accordance  with  the  Com- 
mission's Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the  pub- 
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lie  convenience  and  necessity.  If  a  peti- 
tion for  leave  to  intervene  Is  timely  filed, 
or  If  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 
Secretary. 

IFR  DOC.T7-1898  FUed  l-19-77;8:45  am) 


( Docket  No.  CP77-86I 

TRANSCONTINENTAL  GAS  PIPE  LINE 
CORP. 


Application 

January  6, 


1977. 


Take  notice  that  on  December  13,  1976, 
Transcontinental  Gas  Pipe  Line  Corpo- 
ration (Applicant),  P.O.  Box  1396,  Hous- 
ton, Texas  77001,  filed  in  Docket  No. 
CP77-86  an  application  pursuant  to  sec- 
tion 7(b)  of  the  Natural  Gas  Act  for  per- 
mission and  approval  to  abandon  natural 
gas  pipeline  facilities  in  Forsyth  and 
Cherokee  Counties,  Georgia,  by  sale  to 
Atlanta  Gsis  Light  Company  (Atlanta), 
all  as  more  fully  set  forth  in  the  applica- 
tion on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicant  states  that  it  proposes  to 
abandon  facilities  originally  certificated 
by  order  of  the  Commission  in  Docket  No. 
CP64-270.  The  subject  facilities,  it  is 
stated,  consist  of  approximately  9.68 
miles  of  16-inch  and  17.628  miles  of  12- 
inch  pipeline  running  approximately 
from  Applicant's  Mile  Post  27.09  of  the 
Ball  Ground  Lateral  of  the  Georgia  Ex- 
tension to  Mile  Post  54.398  near  Ball 
Ground,  Georgia.  In  addition,  Applicant 
states  that  two  metisurlng  and  regulating 
stations  and  appurtenant  facilities  would 
also  be  abandoned. 

It  Is  indicated  that  Applicant  will  sell 
subject  facilities  to  Atlanta  at  the  net 
book  value  of  the  facilities  on  the  date  of 
sale  plus  any  related  income  tax  liability 
that  would  accrue  to  Applicant  and  the 
cost  associated  with  severing  the  facil- 
ities. The  total  selling  price  is  estimated 
by  the  Applicant  to  be  $1,418,000  on 
December  31, 1976. 

It  is  stated  that  the  subject  facilities 
or  duplicate  facilities  are  required  by  At- 
lanta in  order  to  distribute  liquefied 
natural  gas  (LNG)  to  the  Atlanta  system 
from  a  planned  LNG  facility  to  be  located 
adjacent  to  the  Applicant's  line  in 
Cherokee  Coimty,  Georgia.  It  is  further 
indicated  that  Atlanta  is  the  only  cus- 
tomer of  the  Applicant  that  is  served  by 
the  subject  pipeline  facilities  and,  there- 
fore, that  the  abandoiunent  can  be  ac- 
complished without  adverse  effect  uoor 
Applicant's  other  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu- 
ary 28,  1977,  file  with  the  Federal  Power 
Commission.  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 


cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Conunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  permission 
and  approval  for  the  proposed  abandon- 
ment are  required  by  the  public  con- 
venience and  necessity.  If  a  petition  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  P.  Plumb, 

Secretary. 

I  PR  DOC.77-19C0  Piled  1-19-77:8:45  am) 


[Docket  No.  RP75-24) 

UNITED   GAS   PIPE   LINE   COMPANY 
(MONROE  UTILITIES  COMMISSION) 

Settlement  Agreement 

January  6,  1977. 

Take  notice  that  on  Decemt>er  28,  1976 
the  Utilities  Commission  of  the  City  of 
Monroe,  Louisiana  (Monroe)  filed  a 
proposed  settlement  agreement  and  a 
motion  that  it  be  approved.  The  provi- 
sions of  the  settlement  agreement  would 
effect  a  termination  both  of  the  instant 
proceeding  and  of  a  proceeding  pending 
before  the  United  States  Court  of  Ap- 
peals for  judicial. review  of  the  Commis- 
sion's orders  in  this  docket. 

Pursuant  to  the  emergency  exemption 
from  curtailment  which  was  prescribed 
in  Opinion  No.  647,  49  FPC  179,  Monroe 
received  emergency  deliveries  of  natural 
gas  from  United  Gas  Pipe  Line  Company 
(United)  for  two  years.  Such  emergency 
takes  were  subject  to  a  repasrment  obli- 
gation. By  orders  issued  in  this  docket 
on  July  20.  1976  and  September  17,  1976, 
the  Commission  found  that  an  emer- 
gency no  longer  existed,  that  the  emer- 
gency deliveries  should  terminate,  and 
that  Monroe  should  repay  the  volimies 
taken  pursuant  to  the  emergency  ex- 
emption. Subsequently,  Monroe  peti- 
tioned for  judicial  review  of  the  Com- 


mission orders  In  the  Court  of  Appeals 
for  the  Fifth  Circuit. 

The  instant  settlement  proposal  would 
resolve  the  repayment  issue.  Therein 
Monroe  recognizes  its  payback  obligation 
in  the  volume  stated  in  the  Commission's 
orders,  and  would  imdertake  satisfac- 
tion of  the  obligation  by  waiver  of  that 
portion  of  its  entitlement  under  United 's 
curtailment  plan  designated  for  con- 
svimption  in  its  power  plant.  Repayment 
at  that  rate  would  continue  until  the 
obligation  has  been  satisfied,  however, 
it  would  not  require  Monroe  to  reduce 
its  takes  below  that  portion  of  its  cur- 
tailment entitlement  designated  for  non- 
power-plant  usage.  Upon  approval  by 
the  Commission  of  the  settlement  pro- 
posal, Monroe  would  withdraw  its  peti- 
tion for  judicial  review  and  terminate 
the  court  proceeding. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  the  said 
settlement  proposal  should,  on  or  before 
January  21,  1977.  file  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  N.E..  Washington.  D.C.  20426. 
petitions  to  intervene  or  protests  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  proper 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  a  pro- 
ceeding. Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  petitions  to  intervene  in  accordance 
with  the  Commission's  Rules.  The  settle- 
ment proposal  is  on  file  with  the  Com- 
mission and  is  available  for  public 
Inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(PR  Doc.77-1894  Filed  1-19-77:8:45  ami 


[Docket  No.  CP77-901 

UNITED  GAS  PIPE  UNE  CO. 

Application 

January  6, 1977. 

Take  notice  that  on  December  15. 1976. 
United  Gas  Pipe  Line  Company  (Appli- 
cant), 1500  Southwest  Tower,  Houston. 
Texas  77002,  filed  in  Docket  No.  CP77-9i 
an  application  pursuant  to  Section  7<c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity  au- 
thorizing farm  tap  service  to  Arthur  R. 
McElroy  pursuant  to  the  terms  of  a 
right-of-way  easement  entered  into  be- 
tween Applicant  and  Mr.  McElroy.  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Arthur  R.  McEliox- 
granted  Applicant  an  easement  through 
his  lands  in  Red  River  Parish,  Louisiana. 
to  facilitate  the  construction  of  Appli- 
cant's Agua  Dulce-Perryville  to  Bisti- 
neau  Storage  24-inch  line.  In  partial  con- 
sideration for  said  easement,  it  is  indi- 
cated. Applicant  agreed  to  deliver  gas  to 
grantor-landowner  through  a  local  p;a.s 
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distribution  company,  Louisiana  Gas 
Service  Company  (Louisiana  Gas) . 

Applicant  requests  authorization  to 
serve  Mr.  McElroy  through  Louisiana 
Gas.  The  application  states  that  Louisi- 
ana Gas  has  advised  Applicant  of  its 
ability  to  provide  the  service  from  within 
Ihe  seasonal  volu.nctric  limitation  es- 
I  ablished  by  the  Commission  for  its  pur- 
chases from  Applicant.  Applicant  further 
indicates  that  a  tap  is  already  in  place 
&nd  no  new  facilities  need  be  constructed 
by  Applicant.  It  is  estimated  that  deliver- 
ies would  be  about  80  Mcf  of  natural  gas 
per  year. 

Ally  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
28,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the  Reg- 
■latlons  under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
anj  hearing  therein  must  file  a  petition 
to  Intervene  in  accordance  with  the 
Commission's  Rules. 

TBike  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
ttoe  jurisdiction  conferred  upon  the  Fed- 
eral Power  Commission  by  sections  7  and 
IS  of  the  Natural  Gas  Act  and  the  Cran- 
mlssion's  Rules  of  Practice  and  Proce- 
dure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
rtview  of  the  matter  finds  that  a  grant 
at  the  certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  Intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
imnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  P.  Plumb, 
Secretary. 

[FR  Doc.77-1901  Piled  l-19-77;8:45  am] 

DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

(Notice  of  Designation.  Number  A398I 

ARKANSAS 

Designation  of  Emergency  Areas 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantially affected  in  the  following  Ar- 
kansas Counties  as  a  result  of  drought 
during  the  1976  crop  year. 

jDhnaon  Tell 

Searcy 


NOTICES 


Therefore,  the  Secretary  has  desig- 
nated this  area  as  eligible  for  emergency 
loans  pursuant  to  the  provisions  of  the 
Consolidated  Farm  and  Riu^  Develop- 
'ment  Act,  as  amended  by  Pub.  L.  94-68, 
and  the  provisions  of  7  CFR  1832.3(b) . 

Applications  for  emergency  loans  myst 
be  received  by  this  Department  no  later 
than  February  3,  1977,  for  physical  losses 
and  September  6,  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  receive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  sub- 
sequent loans.  The  urgency  of  the  need 
for  loans  in  the  designated  area  makes 
it  impracticable  and  contrary  to  the 
public  interest  to  give  advance  notice  of 
proposed  rulemaking  and  invite  public 
participation. 

Done  at  Washington,  D.C,  this  13th 
day  of  January  1977. 

Frank  B.  Elliott, 
Administrator, 
Farmers  Home  Administration. 

IPR  Doc.77-1842  Piled  :-19-77;8:45  am] 


Lac  qui  Parle 

Lincoln 

Lyon 

Morrison 

Otter  TaU 

Pope 

Redwood 

Steams 

Stevens 

Swift 

Todd 

Traverse 

Wadena 

Yellow  Medicine 


(Notice  of  Designation  Number  A365] 

MINNESOTA 

Designation  of  Emergency  Areas 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  op)erations  have  been  sub- 
stantially affected  in  the  following  Min- 
nesota Counties  as  a  result  of  drought 
during  the  1976  crop  year. 

Aitkin 

Becker 

Beltrami 

Benton 

Big  Stone 

Brown 

Carlton 

Casa 

Chippewa 

Chisago 

Clearwater 

Crow  Wing 

Douglas 

Hubbard 

Isanti 

Therefore,  the  Secretary  has  desig- 
nated this  area  as  eligible  for  emergency 
loans  pursuant  to  the  provisions  of  the 
Consolidated  Farm  and  Rural  Develop- 
ment Act,  as  amended  by  Pub.  L.  94-68, 
and  the  provisions  of  7  CFR  1832.3(b). 

Applications  for  emergency  loans  must 
be  received  by  this  Depjlrtment  no  later 
than  March  7,  1977,  for  physical  losses 
amd  October  5,  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  receive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  subse- 
quent loans.  The  urgency  of  the  need  for 
loans  in  the  designated  area  makes  it 
impracticable  and  contrary  to  the  public 
Interest  to  give  advance  notice  of  pro- 
posed rulemaking  and  Invite  public  par- 
ticipation. 

Done  at  Washington,  DC,  this  13th 
day  of  January  1977. 

Frank  B.  Elliott, 
Administrator, 
Farmers  Home  Administration. 

(PR  Doc.77-1843  Piled  1-19-77;8:4S  am] 

1  I 


(Notice  of  Designation  Number  A426] 

NEW  YORK 

Designation  of  Emergency  Areas 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantially affected  in  the  following  New 
York  Counties  as  a  result  of  excessive 
rainfall  May  1  through  October  31,  1970. 
Jefferson  Ontario 

Therefore,  the  Secretary  has  desig- 
nated this  area  as  eligible  for  emergency 
loans  pursuant  to  the  provisions  of  the 
Consolidated  Farm  and  Rural  Develop- 
ment Act,  as  amended  by  Pub.  L.  94-68, 
and  the  provisions  of  7  CFR  1832.3(b)  in- 
cluding the  recommendation  of  Gover- 
nor Hugh  L.  Carey  that  such  designation 
be  made. 

Applications  for  emergency  loans  must 
be  received  by  this  Department  no  later 
than  March  10,  1977,  for  physical  losses 
and  October  7,  1977,  for  production 
losses,  except  that  qualified  borrowers, 
who  receive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  subse- 
quent loans.  The  urgency  of  the  need  for 
loans  in  the  designated  area  makes  it  im- 
practicable and  contrary  to  the  public 
interest  to  give  advance  notice  of  pro- 
posed rulemaking  and  Invite  public 
participation. 

Done  at  Washington,  DC,  this  14th 
day  of  January  1977. 

Frank  B.  Elliott, 
Administrator,  Farmers 
Home  Administration. 
(PR  Doc.77-1963  Piled  l-19-77;8:45  am] 


[Notice  of  Designation  Number  A368] 

WISCONSIN 

Designation  of  Emergency  Areas 

The  Secretary  of  Agricxilture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantially affected  in  the  following 
Wisconsin  Counties  as  a  result  of  drought 
during  the  1976  crop  year. 


AsMand 

Bayfield 

Burnett 

Clark 

Douglas 

Florence 

Porest 

Iron 

Langlade 

Lincolxi 


Marathon 

Oneida 

Price 

Rusk 

Sawyer 

Shawano 

Taylor 

Washburn 

Waushara 

Wood 


Therefore,  the  Secretary  has  desig- 
nated this  area  as  eligible  for  emergency 
loans  pursuant  to  the  provisions  of  the 
Consolidated  Farm  and  Rural  Develop- 
ment Act,  as  amended  by  Pub.  L.  94-68, 
and  the  provisions  of  7  CFR  1832.3(b). 

Applications  for  emergency  loaiis  must 
be  received  by  this  Depeu-tment  no  later 
than  March  7.  1977,  for  physical  losses 
and  October  5,  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  receive  Initial  loans  pursuant  to  this 
designation  may  be  eligible  for  subse- 
quent loams.  The  urgency  of  the  need  for 
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loans  in  the  designated  area  makes  it  im- 
practicable and  contrary  to  the  public 
interest  to  give  advance  notice  of  pro- 
posed rulemaking  and  invite  public  par- 
ticipation. 

Done  at  Washington,  D.C.  this  14th 
day  of  January  1977. 

Frank  B.  Elliott, 
Administrator,  Farmers 
Home  Administration. 

(PR  Doc.77-1964  Filed  1— 9-77;8:45  am] 


Food  and  Nutrition  Service 

CHILD  CARE  FOOD  PROGRAM 

Food  Cost  Factors  for  the  Period  January  1 
through  June  30,  1977 

Pursuant  to  §  226.12(h)  of  the  regu- 
lations governing  the  Child  Care  Food 
Program  (7  CFR  Part  226),  notice  is 
hereby  given  that  food  cost  factors  for 
meals  served  to  children  attending  fam- 
ily and  group  day  csu^  homes  whose 
sponsoring  organizations  participate  in 
the  Child  Care  Food  Program  during  the 
period  January  1-June  30.  1977,  shall  be 
as  follows:  (a)  42.25  cents  for  each  limch 
or  supper;  (b)  23.75  cents  for  each  break- 
fast; and  (c)  14.50  cents  for  each  sup- 
plement. 

The  above  factors  may  be  used  by 
sponsoring  organizations  for  all  family 
and  group  day  care  homes  under  their 
jurisdiction,  in  lieu  of  maintaining  rec- 
ords on  the  actual  cost  of  food  used. 
TTiese  factors  are  adjusted  semi-annually 
to  reflect  changes  in  the  Consumer  Price 
Index  series  for  food  away  from  home. 

The  above  factors  represent  a  2.814 
percent  increase  in  the  factors  prescribed 
for  the  period  ending  December  31,  1976. 
This  represents  the  percent  increase  dur- 
ing the  six -month  period  June-Novem- 
ber 1976  (from  184.8  in  May  1976  to 
190.0  In  November  1976)  in  the  series  for 
food  away  from  h<»ie  of  the  Consumer 
Price  Index,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

Definitions.  The  terms  used  in  this  no- 
tice shall  have  the  meanings  ascribed  to 
them  in  the  regulations  governing  the 
Child  Care  Food  Prograam  (7  CFR  Part 
226). 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  10.558,  National  Archives  Reference 
Service.) 

Effective  date:  Tills  notice  shall  be 
effective  as  of  January  1, 1977. 

Dated:  January  18, 1977. 

Richard  L.  Felter, 
Assistant  Secretary. 

(PR  Doc.77-2048  Piled  l-l&-77;8:45  am( 


Forest  Service 

QUETICO-SUPERIOR  COMMITTEE 

Meeting 

The  President's  Quetico-Superior 
Committee  will  meet  beginning  at  9:00 
a.m.,  March  17,  1977,  at  the  Radlsson 
Hotel,    Duluth,    Minnesota    to    discuss 


management  of  Federal  land  along  the 
Minnesota-Canadian  border. 

The  meeting  will  be  open  to  the  pub- 
lic. Persons  who  wish  to  attend  should 
notify  the  Forest  Supervisor,  Superior 
National  Forest,  P.O.  fiox  338,  Duluth, 
Minnesota,  55801,  phone  number  (218) 
727-6692.  Written  statements  may  be 
filed  with  the  committee  before  or  after 
the  meeting. 

The  committee  has  established  the  fol- 
lowing rules  for  public  participation: 
Public  participation  will  be  limited  to  a 
period  designated  for  open  discussion 
following  completion  of  topics  on  the 
agenda.  To  the  extent  time  permits,  in- 
terested persons  may  be  permitted  by 
the  committee  chairman  to  present  oral 
statements. 

Dated:  January  14,  1977. 

Steve  Yurich, 
Regional  Forester. 

(FR  Doc.77-1878  Piled  l-19-77;8:45  am( 


SUPERIOR  NATIONAL  FOREST  ADVISORY 
COMMITTEE 

Meeting 

The  Superior  National  Forest  Advisory 
Committee  will  meet  at  10:00  AM  on 
February  24,  1977,  In  the  Multi-Media 
Room,  St.  Louis  County  Heritage  and 
Arts  Center  (Depot) .  Duluth,  Minnesota. 

The  purpose  of  this  meeting  is  to  dis- 
cuss current  issues  on  the  Superior  Na- 
tional Forest,  fire  season  "76"  and  pre- 
dictions for  1977,  plus  planning  for  the 
next  two  meetings  of  the  Advisory  Com- 
mittee. 

The  meeting  will  be  open  to  the  public. 
Persons  who  wish  to  attend  should  notify 
James  F.  Torrence,  Forest  Supervisor, 
Superior  National  Forest,  P.O.  Box  338, 
Duluth,  Minnesota  55801.  Written  state- 
ments may  be  filed  with  the  committee 
before  or  after  the  meeting. 

James  F.  ToRftENCE, 
Forest  Supervisor. 

January  12,  1977. 

(PR  Doc.77-1907  Filed  1-19-77:8:45  am] 


Rural  Electrification  Administration 

COLORADO-UTE  ELECTHIC 

ASSOCIATION,   INC. 

Draft  Environmental  Statement 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  in  accordance  with  section 
102(2)  (C)  of  the  National  Environment- 
al Policy  Act  of  1969  In  connection  with 
a  proposed  project  of  Col(xtMio-Ute  Elec- 
tric Association,  Ina,  P.O.  Box  1149, 
Montrose,  Colorado  81401,  Involving  REA 
financing.  The  Statement  covers  a  115  kV 
transmission  line  between  Lake  City  and 
Creede,  Colorado,  and  a  substation  at 
Creede. 

Interested  persons  are  Invited  to  sub- 
mit comments  which  may  be  helpful  in 
preparmg  the  Draft  EI8. 

Comments  should  be  forwarded  to  the 
Assistant  Administrator,  Electric,  Rural 


Electrification  Administration,  U.S.  De- 
partment of  Agriculture.  Washington, 
D.C.  20250,  with  a  copy  to  the  borrower 
whose  address  was  given  above.  Addi- 
tional information  may  be  obtained  at 
the  borrower's  office  during  regular  busi- 
ness hours. 

Dated:  at  Washington.  D.C.  this  13th 
day  of  Januars'.  1977. 

Davis  A.Hamil, 
Administfhtor,  Rural 
Elect  ricflcation  Administration. 

1  PR  Doc.77- 1846  Piled  1-18-77:8:46  am) 


PACIFIC   NORTHWEST  GENERATING 
COMPANY 

Draft  Environmental  Statement 

Notice  is  hereby  given  that  the  Rural 
Electrification  Adtninistrati<xi  intends  to 
prepare  a  Draft  Environmental  Impmct 
Statement  in  accordance  with  section 
102(2)  (C)  of  the  National  Environment- 
al Policy  Act  of  1969  in  ccwmection  with 
a  proposed  loan  application  from  Paci- 
fic Northwest  Generating  Company 
(PNGE) ,  P.O.  Box  48,  Hermiston,  Oregon 
97838.  PNGC  is  a  cooperative  corpora- 
tion with  14  members  which  are  distribu- 
tion-type cooperatives  financed  by  REA. 
The  Statement  will  cover  participation 
by  PNGC  in  a  500  NW  coal-fired  generat- 
ing unit  at  the  Boardman  site  in  Oregcm. 
The  generating  plant  is  to  be  constructed 
by  Portland  General  Electric  Company 
approximately  11  miles  southwest  of 
Boardman  in  Morrow  County,  Oregon. 
PNGC  proposes  to  the  a  10  percent  par- 
ticipant in  the  project. 

Interested  i>ersons  are  invited  to  sub- 
mit ccMnments  which  may  be  helpful  in 
preparing  the  Draft  EIS. 

CMnments  should  be  forwarded  to  the 
Assistant  Administrator-Electric,  Rural 
Electrification  Administration,  U.S.  De- 
partment of  Agriculture,  Washington, 
D.C.  20250,  with  a  c<H>y  to  the  borrower 
whose  address  was  given  above.  Addi- 
tional informatlCHi  may  be  obtained  at 
the  borrower's  office  during  regular  busi- 
ness hours. 

Dated:  at  Washington,  D.C.  this  13th 
day  of  January,  1977. 

Davio  a.  Hamil, 
Adm^inistrator,  Rural 
Electric  fication  Administration. 

(PR  Doc.77-184fl  Piled  1-19-77; 8: 45  am] 

CIVIL  RIGHTS  COMMISSION 

SOUTH  CAROLINA  ADVISORY 
COMMITTEE 

Agenda  and  Notice  of  Open  Meeting 

Notice  Is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  plaimlng  meeting  of  the  South 
Carolina  Advisory  Committee  (SAc)  of 
the  CommissiCHi  will  convene  at  10:30 
am.  and  end  at  3:30  pm.  on  February  4. 
1977,  at  the  Marie  I  Motel,  Private  Dining 
Room,  515  S.  Main,  Marion,  South  Caro- 
lina 29571. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committeo 
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caialrperson,  or  the  Southern  Regional 
Ofllce  of  the  Commission,  Citizens  Trust 
Bank  Bldg.  Room  362,  75  Piedmont  Ave- 
Bue.  NE..  Atlanta,  Georgia  30303. 

The  purpose  of  this  meeting  will  be 
to  make  decision  on  target  city  of  project 
on  Public  Facilities;  tour  of  city;  briefing 
on  data  of  city:  outline  of  additional 
data  required,  adoption  of  schedule  of 
project. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  Rules  and 
Regulations  of  the  Commission. 

*     Dated  at  Washington,  D.C.,  January  17, 
1977. 

Isaiah  T.  Creswell,  Jr., 
'  Advisory  Committee 

Management  Officer. 

IFR  Doc. 77-21 16  Piled  1-19-77:8:45  am] 

CIVIL  SERVICE  COMMISSION 

PRESIDENTS  COMMISSION  ON  WHITE 
HOUSE  FELLOWSHIPS 

Public  Availability  of  Report  of  Activities 

Pursuant  to  section  10(d)  of  the  Fed- 
eral Advisory  Committee  Act  (Pub.  L. 
92-463)  and  OMB  Circular  A-63  of 
March  27,  1974,  the  President's  Commis- 
sion on  White  House  Fellowships  has 
prepared  a  report  on  its  activities  dur- 
ing fiscal  year  1976. 

The  report  is  available  for  public  in- 
spection and  copying  at  the  following 
location: 

,        tJA  ClvU  Service  Commission 

i        President's  Commission  on  White  House  Fel- 

I.  lowshlpa 

ItOO  E  Street.  N.W. 

Washington,  trc  20415 

Donald  J.  Biclin, 
Advisory    Committee    Manage- 
ment  Officer,   United   States 
Civil  Service  Commission. 

[PR  Doc.77-1931  Filed  l-19-77;8:45  am] 

DEPARTMENT  OF  COMMERCE 

Domestic  and  International  Business 
Administration 

MANAGEMENT-LABOR    AND    IMPORTERS 
TEXTILE  ADVISORY  COMMITTEES 

Change  of  Dates  and  Times  for  Meetings 

On  December  23. 1976,  there  were  pub- 
lished in  the  Federal  Register  (41  FR 
55921)  notices  dated  December  17,  1976 
announcing  meetings  of  the  Manage- 
ment-Labor and  Importers'  Textile  Ad- 
visory Committees  in  New  York  City  on 
February  9  and  10,  respectively. 

The  purpose  of  this  notice  is  to  an- 
nounce that  the  dates  and  times  of  these 
two  meetings  have  been  changed  to  the 
following : 

Importers  Textile  Advisory  Committee, 
nbruary  9,  1977,  2:00  p.m.  Management- 
Ijkbor  Textile  Advisory  C<»mnittee,  Febru- 
ary 10. 1977. 10:30  a.m. 

Both  meetings  will  be  held  in  Room 
^05.  Federal  Office  Building,  26  Fed- 
eni  Place,  New  York,  New  York  10007. 

Dated:  January  17, 1977. 

Arthxth  Gaixl, 
Director,  Office  of  Textiles. 

[FR  Doc.77-a065  FUed  1-19-77:8:45  am] 


NOTICES 


Maritime  Administration 

CONSTRUCTION   OF   FOUR    LASH   TYPE 
VESSELS  MA  DESIGN  C9-S-81f 

Computation  of  Foreign  Cost;  Intent 

Notice  is  hereby  glveq  of  the  intent 
of  the  Maritime  Subsidy  Board,  pursuant 
to  the  provisions  of  section  502(b)  of  the 
Merchant  Marine  Act,  1936,  as  amended, 
to  compute  the  estimated  foreign  cost  of 
the  construction  of  four  LASH  type  ves- 
sels, MA  Design  C9-S-81f. 

Any  person,  firm  or  corporation  shaving 
any  interest  (within  the  meaning  of  sec- 
tion 502(b))  in  such  computations  may 
fUe  written  statements  by  the  close  of 
business  on  February  18,  1977,  with  the 
Secretary,  Maritime  Subsidy  Board,  Mar- 
itime Administration,  Room  3099B,  De- 
partment of  Oomm:rce  Building,  14th  & 
E  Streets,  N.W.,  Washington,  D.C.  20230. 

Dated:  January  17,  1977. 

By  Order  of  the  Maritime  Subsidy 
Board,  Maritime  Administration.  I 

,  James  S.  Dawson,  Jr., 

I  Secretary. 

(FR  Doc. 77-2090  Filed  l-19-77;8:45  am] 
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In  writing,  in  triplicate,  to  the  Secre- 
tary, Maritime  Subsl^dy  Bocu-d.  Washing- 
ton, D.C.  20230,  by  the  close  of  business 
on  February  7,  1977. 

The  Maritime  Subsidy  Board  will  con- 
sider these  views  and  comments,  and  take 
such  action  with  respect  thereto  as  may 
be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.504,  Operating-Differential  Sub- 
sidies  (ODS) ) . 

Dated:  January  17, 1977. 

James  S.  Dawson,  Jr., 
Secretary. 

[FR  Doc.77-2031  Piled  1-19-77:8:45  am] 


j  [Docket  No.  S-537] 

I  STATES  STEAMSHIP  CO. 

Application 

Notice  Is  hereby  given  that  States 
Steamship  Company  (States)  has  filed 
an  amendment  dated  December  28,  1976, 
to  its  application  of  May  10,  1974,  as 
amended,  for  a  new  20 -year  Operating- 
Differential  Subsidy  Contract  to  cover 
the  operation  of  its  vessels  on  Trade 
Route  No.  29  U.S.  Pacific  ports/Far 
East) .  Notice  of  the  original  application 
was  published  in  the  Federal  Register 
on  April  30,  1975  (40  FR  18827),  and  a 
Notice  of  Amended  Application  was  pub- 
lished on  June  13,  1975   (40  FR  25242). 

The  amendment  of  December  28,  1976, 
proposes  to  change  the  service  descrip- 
tion relevant  to  the  services  to  be  per- 
formed by  States  by  adding  calls  at  ports 
in  the  Middle  East  on  the  Persian  Gulf 
and  the  Gulf  of  Oman,  Including  without 
limitation,  ports  in  Saudi  Arabia,  Bah- 
rain, Kuwait.  Oman,  Qatar,  the  United 
Arab  Emirates,  Iran,  Iraq,  and  any  other 
nation  which  henceforth  may  come  Into 
being  in  the  areas  extending  from  Ban- 
dar Abbas  through  the  Persian  Gulf  to 
the  southwestern  tip  of  the  Saudi  Ara- 
bian peninsula.  States  intends,  if  the 
application  is  approved,  to  make  approx- 
imately twelve  to  thirteen  sailings  an- 
nually to  these  ports  with  four  Ro/RO 
vessels  and,  if  the  cargo  should  dictate^ 
additional  sailings  with  the  four  Ro/RO 
vessel*  as  well  as  the  mariner  type  ves- 
sels in  States'  fleet. 

Interested  parties  may  inspect  thl« 
amendment  In  the  OfBce  of  the  Secre- 
tary, Maritime  Subsidy  Board,  Room 
3099-B,  Department  of  Ccmimerce  Build- 
ing, 14th  and  E  Streets,  N.W.  Washing- 
ton, D.C.  20230. 

Any  person,  firm  or  corporation  having 
an  interest  in  such  application  who  de- 
sires to  offer  views  and  comments 
thereon  for  consideration  by  the  Mari- 
time Subsidy  Board  should  submit  them 


National  Oceanic  and  Atmospheric 
Administration 

lMMPAH-#2-1976) 

RECOMMENDED  DECISION  ON  INCIDEN- 
TAL TAKING  OF  MARINE  MAMMALS  IN 
THE  COURSE  OF  YELLOWFIN  TUNA 
PURSE  SEINE  nSHING  OPERATIONS 

Receipt 

On  October  14,  1976,  the  National 
Oceanic  and  Atmospheric  Administra- 
tion (NO  A  A)  proposed  regulations  on  the 
taking  of  marine  mammals  incidental  to 
yellowfln  tuna  purse  seining  in  1977,  and 
gave  notice  of  a  hearing  thereon,  41  FR 
45015-45019. 

Following  a  period  for  public  review,  a 
hearing  (Doc.  MMPAH-#2-1976)  com- 
menced on  November  15,  1976,  and  con- 
tinued until  December  22,  1976.  The 
hearing  was  presided  over  by  an  Admin- 
istrative Law  Judge,  the  Honorable 
Frank  W.  Vanderheyden. 

The  Director,  National  Marine  Fish- 
eries Service,  announces  that  on  Jemuary 
18,  1977,  he  received  a  recommended  de- 
cision from  Judge  Vanderheyden. 

The  decision  is  available  for  review  in 
the  OfiQce  of  the  Director,  National 
Marine  Fisheries  Service,  3300  White- 
haven Street,  N.W.,  Washington,  D.C. 
and  the  Office  of  the  Regional  Director, 
National  Marine  Fisheries  Service, 
Southwest  Region,  300  South  Ferry 
Street,  Terminal  Island,  California. 

WiNTRED   H.    MEIBOHM. 

Associate  Director, 
National  Marine  Fisheries  Service. 

Jantjart  17,  1977. 
[PR  Doc. 77-2089  FUed  1-19-77:8:45  am] 


MYSTIC  MARINELIFE  AQUARIUM 

Receipt  of  Application  for  Public  Display 
Permit 

Notice  is  hereby  given  that  the  fol- 
lowing Applicant  has  applied  in  due  form 
for  a  Permit  to  take  fur  seals  for  public 
display  as  authorized  by  the  Fur  Seal 
Act  of  1966  (16  UJ3.C.  1151-1187),  and 
the  Regulations  Governing  the  Talcing 
of  Fur  Seals   (50  CFR  Part  215). 

Mystic  Marinelife  Aquarium,  Mystic, 
Connecticut  06355,  has  applied  to  take 
ten  (10)  Northern  fur  seals  iCaHorhinus 
ur sinus)  for  public  display. 


The  nntmnU  will  be  captured  on  St. 

Paul  Island,  PribUoT  Islands,  by  National 
Marine  Fisheries  Service  personneL 

The  animals  will  be  transported  to  the 
Mystic  facility  by  commercial  aircraft 
and  truck. 

The  animals  will  be  displayed  In  a  new 
seal  exhibit  \mder  construction  at  the 
facilities.  The  po<d  area  is  2,050  square 
feet  by  8  feet  deep.  The  display  will 
provide  haul-out  areas  in  the  form  of 
beaches,  intertidal  areas  and  islands 
totaling  905  square  feet.  In  addition, 
there  is  an  enclosed  salt  water  holding 
pool,  100  square  feet  by  4  feet  deep. 

The  facility  is  a  profit  making  orga- 
nization open  daily  to  the  public  with 
an  estimated  500,000  annual  visitors. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  ma- 
rine mammals  requested  in  the  above 
described  application  have  been  in- 
spected by  a  licensed  veterinarian,  who 
has  certified  that  such  arrangements  and 
facilities  are  adequate  to  provide  for  the 
well-being  of  the  marine  mammals 
involved. 

Documents  submitted  in  connection 
with  the  al30ve  application  are  available 
for  review  in  the  following  offices: 

Director,  National  Marine  Fisheries  Servioe, 
3300  Whitehaven  Street,  NW.,  Washington, 
D.C; 

Regional  Director,  National  Marine  Fisheries 
Service,  Northwest  Region.  1700  Westlake 
Avenue  North,  Seattle,  Washington  91809; 

Regional  Director,  National  Marine  PlsherlM 
Service,  Alaska  Region,  P.O.  Box  1668, 
Juneau,  Alaska  99801;   and 

Regional  Director,  National  Marine  Fisheries 
Service,  Northeast  Region,  Federal  Build- 
ing. 14  Elm  Street.  Gloucester,  Massachu- 
setts 01930. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  views  or  data,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director.  Na- 
tional Marine  Fisheries  Service.  Depart- 
ment of  Commerce,  Washington,  D.C. 
20235,  on  or  before  February  22,  1977. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons  why 
a  hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Director. 

All  statements  and  opinions  contained 
in  this  notice  In  support  of  this  applica- 
tion are  summaries  of  those  of  the  Appli- 
cant and  do  not  necessarily  r^ect  the 
views  of  the  National  Marine  Fineries 
Service. 

Dated:  Jajiuary  12. 1977. 

Ronn  J.  ATsas, 
Acting   Assistant   Dtreetor   for 
Fisheries    Management.   Na- 
tional Marine  Fisheries  Serv- 
ice. 

[FR  Doc.77-1825  PUed  l-19-77;8;46  am] 


NOTICES 

FISHERIES  ADVISORY  COiyUIITTEE 
PubicMaebivs 

Pursuant  to  secUoa  10(a)(2)  of  tbe 
Federal  Advisory  Cwnmittee  Act,  5 
TJJB.C,  Axtpcadix  I,  notice  is  hereby  gtvea 
of  meetings  of  the  Marine  Fisheries  Ad- 
visory Committee  (MAFAC)  and  sub- 
committees. 

The  committee  meeting  (MAFAC  XVI) 
will  be  held  on  Wednesday  and  Thurs- 
day, February  9  and  10.  1977,  in  Room 
4830  of  the  Department  of  Commerce 
Building.  14th  Street  between  E  Street 
and  Constitution  Avenue,  NW..  Washing- 
ton, D.C.  The  committee  will  meet  at 
8:30  a.m.  on  Wednesday,  February  9,  to 
consider  the  agenda  Items  specified  be- 
low. The  Wednesday  session  is  scheduled 
to  conclude  by  4:45  pjn.  On  Thursday, 
February  10,  the  committee  will  meet  for 
its  last  session  at  8:30  a.m.  to  consider 
the  remaining  agenda  items.  It  is  antici- 
pated that  the  meeting  will  be  adjourned 
at  about  noon  on  Thursday. 

Two  subcommittee  meetings  will  be 
held  in  conjunction  with  the  committee 
meeting.  Both  meetings  will  be  held  in 
Room  5230  of  the  Department  of  Com- 
merce Building.  On  Tuesday  morning, 
February  8.  beginning  at  10:00  a.m-  the 
MAFAC  National  Plan  for  Marine  Fish- 
eries subcommittee  will  meet  to  consider 
elements  of  the  Secretarj's  Program  for 
Marine  Fisheries.  The  subcommittee 
meeting  should  conclude  by  4:00  pjn.  It 
will  be  immediately  followed  by  a  meet- 
ing of  the  MAFAC  Marine  Recreational 
Fisheries  subcommittee  to  ccMisider  cur- 
rent marine  recreational  fisheries  issues. 
This  meeting  will  nm  to  6:00  pm.  or 
longer  if  necessary. 

Interested  members  of  the  public  are 
also  advised  that  there  will  not  be  a 
meeting  of  the  MAFAC  subcommittee  on 
Extended  Jurisdiction  Planning.  Ample 
time  is  provided  on  the  agenda  l)elow  for 
thorough  discussion  of  extended  Juris- 
diction matters  and  such  matters  are 
likely  to  pertain  to  items  of  interest  to 
the  committee  of  the  whole. 

Items  proposed  for  discussl(m  at  tJie 
committee  meeting  are  shown  on  the 
following  agenda: 

Feb.  8.  1977  (Tuesday) 

10  to  12  noon National  Plan  for  Ma- 
rine Fisheries  (NPMF) 
I  subcommittee    meet- 

'  Ing. 

12  to  1:30  p.m Lunch. 

I:30to4p.m Reconvene  NPMP  aub- 

conunlttee   meeting. 

4  to  6  p.m Marine        Recreational 

Fisheries  (MRF)  sub- 
eonunlttee  meeting. 

6  p.m Adjourn  for  day. 

Feb.  9.  1977  (Wn>wxsaaT) 

8:30  ajn (TonTene  MAFAC  XVX. 

8:30  to  8:40  ajn Introduction    and    an- 
nouncements. 
8:40  to  9:40  a.m Report    on    fiscal    year 

1977  and   fiscal   year 

1978  NMFS  budget 
actions. 

I 
I 
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9:40  to  11:10  ajna Kxteaded    Jurisdiction 


11:10  to  12  noon... 


12  noon 

1:30  pja 

l:30to2:10pjn- 


2:10  to  3:00  pjn. 
3  to  3:40  p.m 


3:40  to  4: 10  p.m... 

4:10  to 4 :45  p.m... 
4:45 


Regional 
agement  Councils  Re- 
port (tentattre). 

LuxKh. 

Reconvene  MAFAC. 

Report  on  NPMF  eub- 
commlttee  meeting. 

Report  on  results  of  the 
Eastland  survey. 

Government  Account- 
ing OOce  Report  on 
the  VS.  Flablng  In- 
dustry. 

Progress  Report  on 
NMFS  Bauinan  Bill 
Actions. 

TTpdate  on  the  tuna/ 
porpoise  situation. 

Adjourn  for  the  day. 


FKB.  10,  1977   (TlTDSSDAT) 

8:30  a.m Reconvene  MAFAC 

XVI. 

8:30  to  9:30  ajn Report  on  Multilateral 

Trade  Negotiations. 

9:30  to  10:30  a.m..  Report  on  Radio/TV 
Promotion  of  the 
Voluntary  Fishery 
Products  Inspection 
Plug!  am. 

10:30  to  11:20  a.m.  Report  on  MRF  sub- 
committee  meeting. 

11:20  to  11:40  a.m.  National  Fisheries  Pol- 
Icy  Conference  Re- 
port. 

11:40  to  12  noon Special  Items  raised  by 

committee  for  dis- 
cussion. 

12  noon Adjourn    MAFAC    XVI. 

Contingency  Item..  NMFS  fishery  engi- 
neering policy. 

The  committee  meeting  and  the  sub- 
committee meetings  are  open  to  the  pub- 
lic and  tliere  will  be  seating  for  approxi- 
mately 20  public  members  available  on  a 
first  come,  first  served  basis.  Members 
of  the  public  having  an  interest  in  spe- 
cific items  for  discussion  are  advised 
that  agenda  changes  are  at  times  made 
prior  to  the  meeting.  To  receive  informa- 
tion on  changes,  if  any.  made  to  th.; 
agenda,  interested  members  of  the  pub- 
lic should  contact: 

Mr.  Alfred  J.  BOlk,  Executive  Secretary,  Ma- 
rine Plsherlee  Advisory  Committee,  Nation- 
al Oceanic  and  Atmospheric  Administra- 
tion. National  Marine  Fisheries  Service, 
Washington,  DC.  20235,  Telephone:  Area 
Code  202-684-7270. 

on  or  about  PdJruary  1, 1977. 

At  the  discretion  of  the  Chairman,  in- 
terested members  of  the  public  may  l>e 
permitted  to  speak  at  times  which  will 
allow  the  cwderly  conduct  of  committee 
business,  and  a  reasonable  time  relation 
between  the  committee's  discussion  of  a 
given  subject  and  an  address  to  that 
same  subject  by  a  member  of  the  public. 

Interested  members  of  the  puUlc  who 
wish  to  submit  written  comments  should 
do  so  by  addressing  the  same  to  the  Ex- 
ecutive Secretary,  as  above.  To  receive 
due  consideration  and  facilitate  their  in- 
clusion in  the  record  of  the  meeting, 
written  statements  should  be  received 
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within  10  days  after  the  close  of  the  com- 
mittee meeting. 
Bated  January  18,  1977. 

Robert  M.  White, 
Administrator.  National  Oceanic 
and  Atmospheric  Administration. 
J FR  Doc. 77-2234  Filed  1-19-77;  11:38  am] 

COMMrTTEE  FOR  THE  IMPLEMEN- 
TATION OF  TEXTILE  AGREEMENTS 

TARIFF  SCHEDULES  OF  THE   UNITED 
STATES  ANNOTATED  NUMBERS 

Correlation  of  Textile  and  Apparel 
Categories;  Correction 

Jakuary  14,  1977. 

In   FR   Doc.    76-38255    appearing   on 


NOTICES 

of  Tliursday,  December  30,  1976,  the  list 
of  Tariff  Schedules  of  the  United  States 
Amiotated  Numl)ers  specifjring  changes 
in  the  arrangement  of  textile  categories 
used  by  the  United  States  in  administer-j 
Ing  the  textile  trade  agreements  program' 
should  have  included  the  changes  listed 
below. 

Robert  E.  Shepherd. 
Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  and  Acting  Dep- 
uty Assistant  Secretary  for 
Resources  and  Trade  Assist- 
ance, U.S.  Department  nf 
Commerce. 


pages  56881,  56882  and  56883  in  the  issue 

LiM  of  the  tariff  schedxihs  of  the  U.S.  annotated  tiumhtrs  specifying  changes  in  the  arrange- 

menl  of  textile  categories  used  by  the  United  Siafrs  in  administering  the  textile  trade  agree- 

mentt  program 
■ ♦ ■ 


Category 


oia  Tsus 


New  TSUS 


DfEcripiioii 


376.M00(pt). 


376.5420. 


380.0078 No  change. 


8S0.3982 do. 


382.0002. 
382.00M. 


do. 


3R2.0005... 
882.0006... 


382.3383 Nochange. 


382.3387. 


702.1020. 


382.3388. 
372.3391. 


DO 


338.a0M 

338.3067 

888.3065 338.3068 

KAMtfi 338.3070 

388^069 338.3071 

838.3064 

338.9087 

838.3085 338.1088 

838.3066 338.3090 

n8.30e9 338.3091 


(3  Wi'ftrlr*  apparel,  not  knit,  nes. 

Ciannenls  desiuned  for  rainwear: 

Other  than  coasts  and  lackets. 
Men's  and  I 'Ovs' ornamented: 

Judo.  Karate,  Kung  Fu,  and  other  niariial  ana 
uniforms. 
Men's  and  boys'  not  ornamented: 

Judo.  Karate,  Kung  Fu,  and  other  martial  arts 

uniforms. 
Otker  wearing  apparel  ornamented: 

Judo.  Karate,  Kung  Fu.  and  otlier  martial  arts 

Tiniforms. 
Other: 
Other: 

Infants'  sets  up  to  and  including  24  mouth.'*, 

Other. 

Other  wearing  apparel  not  ornamented: 

Judo,  Karate,  Kung  Fu,  and  other  martial  arts 

uniforms. 
Other: 
Other- 
Infants'  setsup  toand  indudinc;  21  mouths, 

Other. 

701.1220 Headw«ar  of  cotton,  not  knit. 

gOB Woven  tobrics.  other,  wholly  noncontinuou?: 

Nol  bleached,  not  colored: 

Polyamide. 

Nylon. 

iPolyester. 

Acrylic. 

[Other. 

other: 

Polyamide. 

Nylon. 

Tolyester. 

Acrylic. 

Other. 

Woven  terbic.  other: 

Not  bleached,  nol  colored: 

Polyamide. 

Nylon. 

Polyester. 

Acrylic. 

Other. 

Otlker: 

Polyamide. 

Nylon. 

Other. 

Xa  Sweaters  and  cardigans: 

Women's,  girls'  and  iulants': 

Orbainented: 

Infants'  sweaters. 

Other. 

Not  ornamented: 

In/ants'  sweaters. 

Other. 

Handkerchiefs: 

J7a2d20. S?0.2100 Lace  handkerchiefs,  ornamented. 

Coats.not  knit: 

tJAJMOO  (pt) 876.5610 Cfl»t«,  lackets,  designed  for  htmting,  fishing  etc 


888.3074 

338.3077. 

838.3075 338.3078 

838J07I1 338.3080 

888.3079 338.3081 

838.8094 

838.3004 
338.3099 338.3098 


882.M2g. 


M2.787S. 


382.0427. 
382.0430. 

"mWTO.' 
382.7878. 


[FR  Doc.77-1738  Piled  l-jl9-77;8:46  amj 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PRL  673-5] 

AIR  QUALITY  STANDARDS; 
INTERPRETATIVE  RULiNG 

Notice  of  Public  Hearings 

On  December  21,  1976,  the  Environ- 
mental Protection  Agency  published  at 
41  m  55524  an  Interpretative  Ruling  on 
the  preconstruction  review  requirements 
for  stationary  sources  of  air  pollution 
under  40  CFR  51.18.  The  Ruling  pro- 
vides that  a  major  new  source  may  lo- 
cate in  an  area  violating  a  national  am- 
bient air  quality  standard  only  if  strin- 
gent conditions  can  be  met.  These  con- 
ditions are  designed  to  insure  that  the 
new  source's  emissions  wlU  be  controlled 
to  the  greatest  degree  possible;  that 
more  than  equivalent  offsetting  emission 
reductions  ("emission  offsets")  will  be 
obtained  from  existing  sources;  and  that 
there  will  be  progress  toward  achieve- 
ment of  such  ambient  standard. 

In  the  preamble  to  the  Ruling,  EPA 
encouraged  all  Interested  parties  and 
the  public  to  comment  on  both  the  gen- 
eral policies  and  the  detailed  provisions 
of  the  Ruling.  EPA  asked  for  written 
comments  by  February  15,  1&77,  and 
noted  that  informal  hearings  woiild  be 
held.  While  the  Ruling  is  effective  now, 
EPA  may  make  adjustments  to  it  as  war- 
ranted by  the  public  written  and  oral 
comment. 

The  purpose  of  today's  notice  Is  to  an- 
nounce the  time  and  place  of  the  hear- 
ings. The  hearings  are  open  to  the  gen- 
eral public,  and  all  interested  persons 
are  invited  to  express  their  views.  Hear- 
ings will  be  held  as  follows: 


San    Francisco, 


California  : 
1977 


Pebbtjart    23, 


2nd  Floor  Conference  Rooms,  100  California 
Street,  9:00  a.m. 

Dallas,    Texas:  March  i,  1977 

Baker  Hotel,  Terrace  Room,  1400  Commerce 
Street,  10:00  a.m. 

New  Tork,  New  York:   March,  10  1977 

26   Federal    Plaza,    Room   305,    Broadway    & 
Duane  Streets,  9:00  a.m. 

Chicago,  Illinois:  March  17,  1977 

Room  1265,  230  S.  IJearbom  Street,  9:00  a.m. 

■nie  hearings  will  be  of  the  informal, 
"legislative"  type.  Each  speaker  will  pre- 
sent comments  orally  to  Agency  ofScials 
(a  presiding  ofQcer  and  other  members 
of  the  heariiig  pan^)  for  the  record. 
While  members  of  the  hearing  panel 
may  ask  questions  in  order  to  seek  clari- 
fication or  amplification  of  a  speaker's 
comments,  there  will  be  no  sworn  testi- 
mony or  cros6-exainlnatl(Xi.  Ilie  presid- 
ing officer  may  at  his  or  her  discreticxi 
limit  irrelevant  or  repetitious  oral  la-e- 
sentatlons,  and  may  set  time  limits  for 
each  presentation. 
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In  order  to  assist  the  Agency  in 
scheduling  presentations,  persons  desir- 
ing to  speak  ase  oicoiiraged  to  notify 
the  appropriate  EPA  office  by  mail  (at 
the  address  noted  below)  no  later  than 
ten  days  prior  to  the  applicable  hearing 
date.  The  notification  should  identify 
the  group  or  corporation  (if  any)  on 
whose  behalf  the  person  wishes  to  speak. 
If  a  sufficient  number  of  persons  indi- 
cates a  desire  to  speak,  each  hearing 
may  be  extended  an  extra  day. 

A  verbatim  transcript  will  be  made  of 
the  proceedings.  Speakers  are  neverthe- 
less encouraged  to  bring  extra  copies  of 
their  presentations  for  thft»  convenience 
of  the  hearing  reporter,  the  press,  the 
hearing  panel,  and  other  participants. 
Speakers  will  he  permitted  to  enter  into 
the  record  any  additional  written  com- 
ments they  do  not  present  orally. 

Notices  of  intent  to  speak  at  the  hear- 
ings should  be  sent  to  the  appropriate 
EPA  Regional  Counsel  at  the  following 
address  (envelopes  should  be  marked 
"Emission  Offset  Hearing") : 

Sak  PRANnsco:  Regional  CotrNSEL 

UJS.  Envlronmetal  Protection  Agency,  100 
California  Street,  San  Francisco,  California 
Mill. 

Dallas:  Regional  Coitnsei. 

U.S.  Environmental  Protection  Agency,  First 
International  BuUdlng,  1201  Elm  Street, 
Dallas,  Texas  75270. 

New  York:  Regional  Coitnsel 

VS.  Environmental  Protection  Agency,  26 
Federal  Plaza.  Room  430,  New  York,  New 
York  10007. 

Chicago:  Regional  Couksxl 

U.S.  Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604. 

Dated:  January  14, 1977. 

Roger  Strelow, 
Assistant  Adm,iTtistrator 
for  Air  and  Waste  Management. 

IFR  DOC.T7-1818  Filed  1-19-77:8:45  am] 


ards  became  effective  on  February  4, 1977 
pursuant  to  42  PR  IIP. 

Copies  of  the  FEIS  are  aTailable  for 
review  from:  EnTlronmental  Protection 
Agency,  Public  Information  Center 
(PM-215) ,  401  M  SUeet,  SW.  Washing- 
ton, D.C.  20460  (telephone:  202- 
755-0707) . 

(Copies  of  the  PEIS  are  available  for 
public  inspection  at  the  following  lo- 
cation: 

Environmental  Protection  Agency,  Public  In- 
formation Reference  Unit,  Room  2922.  Water- 
side Mall,  401  M  Street,  SW.,  Washington, 
DC.  20460. 

Information  copies  of  the  FEIS  are 
available  at  cost  (10  cents  per  page) 
from  the  Environmental  Law  Institute, 
1346  Connecticut  Avenue,  NW.,  Wsish- 
ington.  D.C.  20036.  Please  reference  ELR 
No.  70038. 

Copies  of  the  FEIS  have  been  sent  to 
various  Federal,  State,  and  local  agen- 
cies and  Interested  individuals  who  made 
substantive  comments  on  the  draft  EIS. 

Dated:  January  18, 1977. 

Rebecca  W.  Hanmer, 
Director,  Office  of 
Federal  Activities. 

lFRDoc.77-2:81  FUed  l-19-77;8:45  am) 


[FRL  674-71 

EXHAUST  AND  CRANKCASE 
REGULATIONS 

Availability  of  Final  Environmental  Impact 
Statement 

Pursuant  to  the  EPA  procedures  for 
the  Voluntary  Preparation  of  Environ- 
mental Impact  Statements  (39  FR 
37419),  the  Environmental  Protection 
Agency  has  prepared  a  final  environ- 
mental impact  statement  (FEIS)  for  the 
Exhaust  and  Crankcase  Regulations  for 
the  1978  and  Later  Model  Year  Motor- 
cycles. 

This  action  will  impose  exhaust  and 
crankcase  emissions  standards  on  new 
street-legal  motorcycles  with  displace- 
ments greater  than  50  cc  buflt  after  Jan- 
uary 1.  1978.  Motorcycles  currently  are 
not  subject  to  federal  emission  control 
regulations. 

This  FEIS  was  transmitted  to.  the 
Council  on  Environmental  Quality 
(CEQ)  on  January  12, 1977.  These  stand- 


Coi^es  of  the  DEIS  are  a^'ailable  for  re- 
view acid  comment  from:  Mr.  Bob  Men- 
dossa,  &ivironmental  Policy  Coordina- 
tion Office,  Region  I,  Room  2203,  JFK 
Federal  Building,  Boston,  Massachusetts 
02203  (telephoDe:  617-22^-4635). 

Copies  of  the  DEIS  are  available  for 
public  inspection  at  the  following  loca- 
tions: 

Environmental  Protection  Agency,  Re5;lon 
I  Ubrary,  22nd  Floor,  JFK  Federal  Bldg., 
Boston,  Massachusetts  02203. 

Environmental  Protection  Agency.  Public 
Information  Reference  Unit,  Room  2922. 
Waterside  Mall.  401  M  Street.  SW..  Washing- 
ton. D.C.  20460. 

Information  copies  of  DEIS  are  a\'ail- 
ahle  at  cost  (10  cents  per  page)  from  the 
Environmental  Law  Institute,  1346  Con- 
necticut Avenue,  NW.,  Washington.  DC. 
20036.  Please  reference  FJJR  No.  70048. 

Copies  of  the  ISIS  have  been  sent  to 
various  Federal,  State,  and  local  agen- 
cies, and  interested  individuals  as  out- 
lined in  the  CEQ  Guidelines. 

Dated:  January  18. 1977. 

Resccca  W.  Hanmer, 
Director.  Office  of 
Federal  AeiwUies. 

\TR  DOC.T7-2183  Filed  l-lfl-77-,8:45  am] 


(FRL  675-1) 

NEW  MILFORD,  CONNECTICUT 

Availability  of  Draft  Environmental  Impact 
Statement 

Pursuant  to  section  102(2)  (C)  of  the 
NaticHxal  Environmental  Policy  Act  of 
1969,  the  Environmental  Protection 
Agency  has  prepared  a  draft  environ- 
mental Impact  statement  (DEIS)  for 
the  Wastewater  Collection  and  Treat- 
ment Facilities,  New  Milford,  Con- 
necticut.   

The  subject  DETS  is  a  proposal  to  de- 
velop a  wastewater  treatment  and  collec- 
tion system  to  serve  the  towns  of  New 
Milford,  Brookfield,  New  Fairfield  and 
Washington.  Connecticut.  The  recom- 
mended project  involves  federal  finan- 
cial assistance  for  the  construction  of  a 
limited  regional  wastewater  collection 
and  ta-eatment  system.  Included  is  the 
expansion  of  an  existing  system  which 
currently  serves  only  the  downtown  area 
of  New  Milford. 

To  receive  additional  public  comments, 
the  Environmental  Protection  Agency, 
Region  I,  will  hold  an  open  pubUc  hear- 
ing on  this  DEIS  on  February  15.  1977 
at  7:30  pm  at  the  Sunny  Valley  High 
Auditorium,  New  Milford,  Connecticut. 
All  interested  perscms  are  invited  to  ex- 
press their  views  at  this  hearing.  To  en- 
sure the  accuracy  of  the  record,  oral 
statements  sbould  be  accompanied  by  a 
written  statement.  Oral  statements 
should  summarize  extensive  written 
material  to  allow  time  for  all  interested 
persons  to  be  heard. 

This  DEIS  was  transmitted  to  the 
Council  of  Environmental  Quality 
(CEQ)  on  January  12,  1977.  In  accord- 
ance with  CEQ's  notice  of  availability, 
comments   are   due  on  March   7,    1977. 


IFKL  671-1;  PF58] 

PESTICIDE  AND  FOOD  ADDTTIVE 
PETmONS 

FTmg 

Correction 

In  FR  Doc.  77-1319  appearing  at  page 
3191  of  the  Issue  for  Monday.  January 
17,  1977,  in  PP  7F1889  (BASF  Wyandotte 
Corp.),  in  the  last  column  of  psige  3191. 
the  following  should  be  Inserted  between 
the  fifth  and  sixth  lines:  "cide  bentazon 
( S-lsopropyl- lH-2.1 .3 -ben- ". 


{FRX.  674-8] 

WESTERN  CONTRA  COSTA  COUNTY 
WASTEWATER  MANAGEMENT  PROGRAM 

Availability  of  Draft  Environmental  Impact 
Statement 

Pursuant  to  sectlcm  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Environmental  Protection 
Agency  has  prepared  a  draft  environ  • 
mental  impact  statement  (DEIS)  for  the 
Western  Contra  Costa  County  Wsiste- 
water  Management  Program.  California. 

The  wastewater  management  plan  is 
being  developed  for  the  Western  Contra 
Costa  County  area  primarily  to  meet  the 
needs  of  municipal  wastewater  dis- 
chargers. The  objectives  relate  to  up- 
grading the  method  of  effluent  disposal 
and  providing  adequate  treatment,  while 
enhancing  the  early  reclamation  and  re- 
use of  wastewater  effluent. 

Ttxe  DEIS  was  transmitted  to  the 
Ck>imcil  on  Environmental  Quality  on 
January  10,  1977.  In  accordance  with 
CTEQ's  notice  of  availability,  comments 
are  due  on  February  28,  1977.  Copies  of 
the  DEIS  are  available  for  review  and 
comment  from:   Mr.  Mark  Zuckerman, 
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Environmental  Protection  Agency.  Re- 
gion 9,  100  California  Street,  San  Fran- 
cisco, California  (telephone:  415-556- 
3668). 

Copies  of  the  DEIS  are  available  for 
public  inspection  at  the  following  loca- 
tions: 


municatlons,  however,  has  controlling 
Interest  In  various  broadcasting,  biisiness 
radio  and  mobile  stations  in  Maine.  A-B, 
a  wholly-owned  subsidiary  of  Adams*- 
Russell  Company,  Inc.,  likewise  has  only 
the  subject  construction  permit  applica- 
tion under  Commission  consideration. 
Adams-Russell,  through  its  Aurovldeo 
Division,  has  broadcasting  smd  CATV 
interests  in,  among  other  places,  Maine 
and  New  York. 

3.  Upon  review  of  the  captioned  ap- 
Ubrary,  100  California  Street.  San  PranT_^ications,  we  find  that  both  applicants 


Envlronmenta)  Protection  Agency,  Public 
feiformatlon  Reference  Unit.  Boom  2922,  Wa- 
tBTBlde  MaU.  401  M  Street,  SW,  Washington, 
9.C.  2OM0. 

Environmental  Protection  Agency,  Region 


fllaco,  California  96101. 

Information  copies  of  the  DEIS  are 
available  at  cost  (10  cents  per  page) 
from  the  Environmental  Law  Institute, 
1348  Connecticut  Avenue,  NW,  Wash- 
kigton,  D.C.  20036.  Please  reference  ELR 
No.  70032. 

C<q>les  of  the  DEIS  have  been  sent  to 
▼arlous  Federal,  State  and  local  agencies, 
and  Interested  Individuals  as  outlined  in 
the  CEQ  OuldeUnes. 

Dated:  January  18,  1977. 

Rebecca  W.  Hanker. 
I  Director.  Office  of 

Federal  Activities. 

|FR  Doc.77-2182  Filed  1-19-77:8:45  am] 

;     FEDERAL  COMMUNICATIONS 
1    '  COMMISSION 

[Docket   Nob.   21045,   21046:    File   Nos.   9088- 
CM-P-72,    1464-CM-P-73] 

HILDRETH   COMMUNICATIONS  CO.   AND 
A-R  MICROWAVE  CORP. 

Memorandum  Opinion  and  Order  Designat- 
ing Applications  for  Consolidated  Hear- 
ing on  Stated  issues 

Adopted:  December  29, 1976. 
Released:  January  17, 1977. 

In  regard  applications  of  Hildreth 
Communications  Company,  Docket  No. 

21045.  FUe  No.  908a-CM-P-72;  and  A-R 
Microwave     Corporation,     Docket     No. 

21046.  Pile  No.  1464-CM-P-73:  for  con- 
struction permits  in  the  Multipoint  Dis- 
tribution Services  for  a  new  station  at 
Portland,  Maine. 

1.  The  Commission  has  before  it  the 
above-referenced  applications  of  Hild- 
reth Commxmications  Company  (Hild- 
reth) (Pile  No.  9088-CM-P-72) ,  filed  on 
June  15,  1972  and  A-R  Microwave  Cor- 
poration (A-R)  (File  No.  1464-CM-P- 
73) .  filed  on  August  31,  1973.  Both  appli- 
cations propose  Channel  1  operation  In 
the  Portland,  Maine  area,  and  thus  are 
are  mutually  exclusive  and  require 
comparative  consideration.  Both  appli- 
cations have  been  amended  as  a  result  of 
Informal  requests  of  the  Commission  stafF 
for  additional  information,  and  no  peti- 
tions to  deny  or  other  objections  to  any 
of  the  applications  have  been  received. 

2.  Hildreth,  wholly-owned  subsidiary 
of  Diversified  Commimications,  Inc. 
(formerly  known  as  Media  Diversified), 
has  only  the  subject  MDd  application 
btfore  the  Commission.  Diversified  Com- 


kre  legally,  technically,  financially,  and 
otherwise  qualified  to  provide  the  services 
which  they  propose,  and  that  a  hearing 
will  be  required  to  determine,  on  a  com- 
parative basis,  which  of  these  applica- 
tions should  be  granted. 

4.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  section  309(e)  of 
tiie  Communications  Act  of  1934,  as 
amended,  and  §  0.291  of  the  Commission's 
rules,  the  above-captioned  applications 
are  designated  for  hearing,  in  a  con- 
solidated proceeding,  at  a  time  and  place 
to  be  specified  in  a  subsequent  order,  to 
determine,  on  a  comparative  basis,  which 

*0f  the  above-captioned  applications 
should  be  granted  in  order  to  best  serve 
the  public  interest,  convenience,  and 
necessity.  In  making  such  a  determina- 
tion, the  following  factors  shall  be  con- 
sidered: ' 

(a)  The  relative  merits  of  each  pro- 
posal with  respect  to  service  area  and 
efficient  frequency  use; 

(b)  The  nature  of  the  services  anfl 
facilities  proposed,  and  whether  they  wiD 
satisfy  service  requirements  known  to 
exist  or  likely  to  exist  in  the  Portland, 
Maine  area; 

(c)  The  anticipated  quality  and  reli- 
ability of  the  service  proposed,  including 
selection  of  equipment,  installation,  sub- 
scriber security,  and  maintenance; 

(d)  The  charges,  regulations  and  con- 
ditions of  the  service  to  be  rendered,  and 
their  relation  to  the  nature,  quality  and 
costs  of  service ;  and 

(e)  The  managerial  and  entrepreneur- 
ial qualifications  of  the  applicants. 

5.  ft  is  further  ordered.  That  Hildreth 
Communications  Company,  A-R  Micro- 
wave Corporation  and  the  Chief,  Com- 
mon Carrier  Bureau,  are  made  parties 
to  this  proceeding. 

6.  It  is  further  ordered.  That  parties 
desiring  to  partici(>ate  herein  shall  file 
their  notices  of  appearance  in  accord- 
ance with  the  provisions  of  5  1221  of  the 
Commission's  rules. 

Joseph  A.  Marino, 
.  Deputy  Chief  for  Chief, 

'  Common  Carrier  Bureau. 

|FR  Doc.77-1927  Piled  l-19-77;8:45  am) 


1  Consideration  of  tbese  factors  shall  be 
made  in  light  of  the  Commission's  discussion 
in  Peabody  Telephone  Answering  Service,  ft 
al.,  66  FCC.  2d  628  (1975). 


[Docket  Nos.  21040-21042;  File  Noe.  4847- 
CM-P-72,  etc.] 

NEWHOUSE  AUVBAMA  MICROWAVE,  INC. 
ET  AL 

Memorandum  Opinion  and  Order  Designat- 
ing Applications  for  Consolidated  Hear- 
ing on  Stated  Issues 

Adopted :  December  29. 1976. 

Released:  January  14, 1977. 

In  reference  to  applications  of  New- 
house  Alabama  Microwave,  Incorporated, 
Docket  No.  21040.  File  No.  4847-CM-P- 
72;  W.  F.  Glasscock  d/b/a  Radio  Dis- 
patch Service,  Docket  No.  21041.  File 
No.  6380-CM-P-72;  and  Birmingham 
Signal  Company,  Docket  No.  21042,  File 
No.  6381-CM-P-72;  for  construction  per- 
mits in  the  multipoint  distribution  serv- 
ice for  a  new  station  at  Birmingham, 
Alabama. 

1.  The  Commission  has  before  it  the 
above-referenced  applications  of  New- 
house  Alabama  Microwave.  Inc.  (New- 
house)  (File  No.  4847-CM-P-72),  filed 
on  January  29.  1972;  W.  F.  Glasscock 
d/b/a  Radio  Dispatch  Service  (Radio 
Dispatch)  (File  No.  6380-CM-P-72 ) . 
filed  on  March  14,  1972;  and  Birming- 
ham Signal  Company  (Signal)  (File  No. 
6381-CM-P-72) ,  filed  on  March  15,  1972. 
All  three  applications  propose  Charmel 
1  operation  in  the  Birmingham,  Alabama 
area,  and  thus  are  mutually  exclusive 
and  require  comparative  consideration. 
All  three  applications  have  been 
amended  as  a  result  of  informal  requests 
of  the  Commission  staff  for  additional 
information,  and  no  petitions  to  deny  or 
other  objections  to  any  of  the  applica- 
tions have  been  received. 

2.  Newhouse  is  a  wholly-owned  sub- 
sidiary of  Newhouse  Broadcasting  Cor- 
poration, Newhouse  has  only  this  MDS 
application  on  file.  Radio  Dispatch  also 
has  only  this  application  pendmg.  Sig- 
nal is  owned  equally  by  Signal  Engineer- 
ing and  Sales,  Inc.,  organized  to  engage 
in  construction  of  communications  fa- 
cilities, and  National  Telecommunica- 
tions Associates,  Inc.,  which  offers  pro- 
gramming and  organizational  manage- 
ment, and  John  Williamson  &  Associ- 
ates. Several  of  the  prin^cipals  of  these 
entities  have  Interests  in  MDS  appli- 
cations in  other  cities,  Including  Mobile, 
Alabama. 

3.  Upon  review  of  the  captioned  appli- 
cations, we  find  that  the  three  applicants 
are  legally,  technically,  financially,  and 
otherwise  qualified  to  provide  the  serv- 
ices which  they  propose,  and  that  a  hear- 
ing will  be  required  to  determine,  on  a 
comparative  basis  which  of  these  appli- 
cations should  be  granted. 

4.  Accordingly,  it  is  hereby  ordered, 
That  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  and  I  0.291  of  the  Commis- 
sion's rules,  the  above-captioned  appli- 
cations are  designated  for  hearing.  In  a 
consolidated  proceeding,  at  a  time  and 
place  to  be  specified  In  a  subsequent 
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order,  to  determine,  on  a  compaiative 
basis,  which  of  the  above-captioned  ap- 
plications should  be  granted  m  order  to 
best  serve  the  public  interest,  con- 
venience, and  necessity.  In  makmg  such 
a  determination,  the  following  factors 
shall  be  considered:  ^ 

(a)  The  relative  merits  of  each  pro- 
posal with  respect  to  service  area  and 
efficient  frequency  use; 

(b )  The  nature  of  the  services  and  fa- 
cilities proposed,  and  whether  they  will 
satisfy  service  requirem«nts  known  to 
exist  or  likely  to  exist  in  the  Birming- 
ham. Alabama  area; 

(c)  The  anticipated  quality  and  re- 
liability of  the  service  proposed,  includ- 
ing selection  of  equipment,  installation, 
subscriber  security,  and  maintenance; 

(d)  The  charges,  regulations  and  con- 
ditions of  the  service  to  be  rendered, 
and  their  relation  to  the  nature,  quality 
and  costs  of  service;  and 

(e)  The  managerial  and  entrepre- 
neurial qualifications  of  the  applicants. 

5.  It  is  further  ordered,  That  New- 
house  Alabama  Microwave,  Inc.,  W.  F. 
Glasscock  d/b/a  Radio  Dispatch  Service, 
and  Birmingham  Signal  Company  and 
the  Chief.  Common  Carrier  Bureau,  are 
made  parties  to  this  proceeding. 

6.  It  is  further  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in  accord- 
ance with  the  provisions  of  §  1.221  of 
the  Commission's  rules. 

Joseph  A.  Marino, 
Deputy  Chief  for  Chief. 
Common  Carrier  Bureau. 

[PR  Doc,77-1928  Filed  1-19-77:8:45  am] 


[Docket  No.  21021:  File  No.  BRCT-531: 
FCC  76-1168] 


ence  of  WTWV  (Benney) ;'  (iv)  an  op- 
position to  the  petition  to  deny,  filed 
June  1,  1976  by  WTWV;  (v)  a  joint  reply 
to  the  opposition,  filed  August  26,  1976;' 
(vi)  a  staff  letter  of  inquiry  addressed  to 
WTWV.  dated  October  20.  1976;  (\'ii> 
WTWV's  reply  letter,  dated  October  27. 
1976  (supplemental  pleading)  ;  and  (\iii' 
a  response  thereto,  dated  November  18^ 
1976  by  Jackson  et  al.  and  Benney  et  a" 
( response ) . 

Procedural  Matters 

2.  All  parties  have  filed  extensive 
pleadings.  To  discuss  every  detailed  alle- 
gation and  response  would  unduly  bur- 
den this  Memorandum  Opinion  and 
Order.  Accordingly,  although  we  will  not 
discuss  ever>'  claim  and  counterclaim, 
we  have  summarized  the  portions  of  the 
pleadings  necessary  to  fulfill  our  statu- 
tory mandate  regarding  petitions  to  denj'. 
See  47  U.S.C.  309(d)  < 2).  The  remaining 
allegations  either  are  unsupported  by 
specifics,  conclusory  in  nature  or  other- 
wise sufficiently  refuted  so  as  not  to  war- 
rant separate  discussion.  Further,  WTWV 
requests  the  Jackson  petition  be  dis- 
missed on  the  grounds  that  it  fails  to 
meet  the  specificity  requirements  of  sec- 
tion 309<dMl)  of  the  Act,  47  U.S.C.  309 
(d)(1).  Our  review  of  each  petition, 
however,  reveals  each  is  in  substantial 
compliance  with  the  requirements  set 
forth  in  that  Section.  Accordingly,  we 
will  treat  the  instant  pleadings  as  peti- 
tions to  deny. 

Equal  Employment  Opportunity 

3.  First,  petitioners  allege  licensee's 
employment  profile  shows  a  pattern  and 
practice  of  employment  discrimination 
and  violation  of  the  Commission's  rules.' 
They  charge  that  although  the  percent- 
age of  Blacks  in  Lee  County — in  which 
Tupelo  is  located — is  21  percent,  the  per- 
centage of  WTWV's  Black  full-time  em- 


centage  is  a  significant  increase  in  com- 
parison to  its  comparable  1975  statistics, 
as  well  as  the  "significantly  lower"  fig- 
ures discussed  in  our  grant  of  its  1973 
renewal  application.  "WTWV.  Inc.".  51 
FCC  2d  1247  (1975).  WTWV  concludes 
its  1976  employment  record,  when  looked 
upon  as  "a  trend  toward  increased  em- 
ployment of  Blacks",  militates  against  a 
prima  facie  showing  of  discriminatory 
hiring  practices. 

4.  According  to  the  State  of  Mississippi 
Employment  Security  Commission  sta- 
tistics, of  which  we  take  official  notice, 
the  estimated  total  labor  force  for  Lee 
County  as  of  June  1975  was  27,280.  of 
which  4,940  1I8.I  percent)  were  Black,' 
and  11.390  (41.7  percent)  were  female. 
Annual  Employment  Reports  (FCC 
Form  395)  on  file  with  the  Commission 
reflect  the  following  statistical  data: 
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WTWV,  INC. 

Memorandum  Opinion  and  Order  Designat- 
ing Application  for  Hearing  and  Stated    {)loyees  for   1975  was  only   13  p>ercent 


Issues 

Adopted:  December  16,  1976. 
Released:  January  14,  1977. 

In  reference  to  application  of  WTWV, 
Inc.,  Tupelo,  Mississippi,  Docket  No. 
21021,  File  No.  BRCT-531;  for  renewal 
of  license  of  Television  Station  WTWV. 

1.  The  Commission  has  before  it:  (i» 
The  above-captioned  license  renewal  ap- 
plication, filed  January  30,  1976  by 
WTWV,  Inc.  (licensee  or  WTWV);  (ii* 
a  petition  to  deny,  filed  May  3,  1976  by 
Malcolm  Jackson,  WUliam  Armstrong. 
Johnny  Armstrong,  Robert  P.  Reno  and 
Frederick  P.  Grayson  in  their  capacity 
as  members  of  the  North  Mississippi  Co- 
alition for  Better  Broadcasting,  on  theii- 
own  behalf  and  on  behalf  of  the  viewing 
audience  of  WTWV;  (iii)  a  petition  to 
deny,  filed  May  3,  1976  by  Jack  Benney. 
individually  and  as  an  officer  of  the  Pol- 
lution and  Consumers  Protection  Foun- 
dation and  on  behalf  of  the  viewing  audi- 


and  that  percentage  in  1972  and  1974  was 
even  lower  with  respect  to  both  the  full- 
time  and  upper  fovu"  job  categories.  In 
opposition,  WTWV  argues  petitioners  fail 
to  show  any  instances  of  discrimination 
or  a  policy  of  exclusion.  It  submits  it  is 
committed  to  a  policy  of  nondiscrimina- 
tion, as  shown  by  Exhibit  7  to  its  re- 
newal application  (its  Equal  Employment 
Opportunity  (EEOi  program  1  and  its 
1976  employment  record,  which  allegedly 
reflects  that  16.7  percent  of  its  full-time 
workforce  is  Black.  It  contends  this  per- 


» Consideration  of  these  factors  shall  be 
made  in  light  of  the  Commission's  discussion 
in  Peabody  Telephone  Answering  Service,  et. 
al..  55  F.C.C.  2d  626  (1975) . 


'  Each  petitioning  group  filed  against  the 
above-captioned  renewal  application  and 
against  the  tinrelated  renewal  application  of 
Lee  BroadcEistlng  Corporation,  licensee  of 
standard  broadcast*  station  WTUP.  Tupelo. 
Mississippi.  To  facilitate  discussion,  we  will 
treat  the  application  of  WTUP  as  a  separate 
matter. 

=  On  August  26.  1976.  petitioners  filed  a  nlo- 
tion  for  leave  to  file  a  reply  to  WTWV's  oppo- 
sition, and  the  reply  itself.  As  indicated  at 
para.  21.  infra,  this  late-flled  motion  is 
granted  and  the  -reply  is  accepted. 

■  The  Commission's  pertinent  equal  em- 
ployment opportunity  rule  is  set  forth  at  47 
CFR  73.680, 


1  Till'  1>'  imiiilicr  111  earh  i>aientlii->is  rr|ircsfiit,s  total 
iiiililovi'o  111  tlic  various  i'at«'gorii>?:  iho  Jd  luimbcr  refers 
lo  uital  iiiHiorii  y  oi  wouumi  emiiloyw>  iii  thc^ iatCKurie.<. 

5.  A  review  of  licensee's  employment 
profile  supports  its  contention  that  there 
has  been  a  significant  increase  in  the 
employment  of  minorities  and  women. 
In  1976,  the  percentage  of  minorities  in 
full-time  positions  and  in  the  upper  four 
job   categories   rose,   respectively,   from 
13.2  to  16.7  and  from  0  to  7.1;  and  the 
percentages  of  women  in  full-time  posi- 
tions and  in  the  upper  four  job  categories 
rose,  respectively,  from  13.2  to  22.2  and 
from  0  to  14.3.  These  figures  compare 
favorably  to  the  percentage  of  minorities 
and  women  in  the  local  labor  force.  It 
thus  appears  hcensee  is  implementing 
effectively  its  affirmative  action  program, 
and  petitioners  have  failed  to  establish 
a  prima  facie  issue  regarding  employ- 
ment discrimination.  This  determination 
is   consistent   with   our   conclusions   in 
WTWV.  Inc.,  supra  at  1252.  in  which  we 
observed  that  licensee  had  a  viable,  con- 
tinuing training  prograni.  and  had  ac- 
tively  recruited   every   minority   person 
on  Its  payroll. 


Programming 

6.  Next,  the  Jackson  petition  charges 
WTWV  has  failed  to  uncover  and  report 
the  many  problems  of  poor  and  Black 
residents  of  Tupelo.  In  an  accompany- 
ing affidavit.  Jackson  alleges,  inter  alia. 


*  According  to  current  U.S.  Census  data,  of 
which  we  also  take  official  notice,  Lee  County 
contains  only  12  minority  persons  other  than 
of  the  Black  race. 
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that  WTWV  does  not:  adequately  cover 
news  Items  which  are  important  to 
Blacks;  cover  Black  sports  events  or  wor- 
ship services:  publicize  problems  of  th'e 
Black  community:  and  allow  fair  com- 
ment to  Blacks  who  are  the  focus  of  its 
reporting.  The  affidavits  of  Johnny 
Armstrong,  Robert  P.  Reno  and  Fred- 
erick Grayson  reiterate  some  of  the  al- 
legations made  in  the  Jackson  affidavit, 
and  further  allege  WTWV  has  aired  an 
excessive  amount  of  commercials  and  has 
purposely  disrupted  programs  involving 
"black-white  confrontations." 

7.  Benney  et  al.  charge  WTWV:  con- 
sistently refused  to  run  public  service 
announcements  tPSAsi  for  Black  or- 
ganizations: failed  to  give  adequate 
coverage  to  problems  of  local  pollution 
despite  the  fact  it  allegedly  was  among 
the  problems  ascertained  by  hcensee  in 
1973;  refused  to  broadcast  civil  rights 
cases  and"*  *  *  deliberatgly  suppressed 
pc^ce  brutality  cases  and  other  civil 
rights  activities  during  the  entire  time 
It  has  been  a  Commission  licensee":  did 
not  air  a  local  public  affairs  program 
from  March  1975  through  February 
1976;  and  failed  to  broadcast  a  news  re- 
port concerning  a  community  meeting 
conducted  by  Benney  on  January  24, 
1976,  even  though  WTWVs  news  direc- 
tor was  present  at  the  meeting. 

8.  In  opposition,  WTWV  maintains  it 
does  provide  news  coverage  of  issues  im- 
portant to  the  Black  community,  and 
provides  examples  of  news  stories  con- 
cerning police  brutality  and  deprivation 
of  civil  rights.  Regarding  the  civil  dam- 
age suit  (see  n.  6,  supra) ,  licensee  states 
on  March  27,  1975  it  carried  the  story 
cm  lts_"Six  O'clock  News".  Licensee  fur- 
ther asserts  its  news  reporters  regular- 
ly cover  ccMnmunity  meetings,  but  re- 
serves to  itself  as  a  news  judgment  the 
decision  whether  a  tmrticular  story  is 
sufficiently  newsworthy  to  be  broadcast. 
In  this  regard,  licensee  states  that  al- 
though its  news  director  was  present  at 
the  January  1976  community  meeting, 
as  alleged  by  Benney,  it  did  not  consider 
the  meeting  merited  specific  coverage. 
Next,  WTWV  submits  fourteen  allegedly 
typio&I  PSAs  of  Interest  to  the  Black 
conununlty  which  were  broadcast  during 
1975-1976  (Amex  B,  opposition).  Finally, 
it  submits  a  list  of  local  pubhc  affairs 
program  segments  allegedly  broadcast 
between  March  1975  and  February  1976 
(Amex  C,  opposition.* 


■'As  an  example  of  WTWV's  allegedly  de- 
ficient news  coverage ,  Benney  et  al.  submit 
what  appears  to  be  an  undated  newspaper 
cUi^lng  (Exhibit  D,  petition)  and  an  atn- 
davlt  signed  by  Benney  (Exhibit  F,  petition) . 
The  clipping  Is  Identified  only  with  the  by- 
line "By  Joe  Rutherford.  Journal  Staff 
Writer,"  and  concerns  a  cItU  suit  filed  by 
Biz  Blacks  against  certain  local  law  enforce- 
oaent  officials  seeking  damages  for  illegal 
arrest,  brutality,  malicious  prosecution  and 
racial  discrimination. 

"The  following  topics  were  covered  during 
this  period  on  licensee's  program  Focus:  Visit 
by  Tfaimantan  choir:  plight  of  northern  Mis- 
fitwlpfl  clUes;  regional  Olympics  for  handi- 
capped chUdren:  visit  to  Mlaalaslppl  by  Xoshe 
Dayan:  airport  master  plan:  drug  abuse;  can- 


NOTICES 


9.  The  Benney  petition  also  alleges 
that,  in  November  1974,  Benney  was 
asked  by  a  leader  of  the  National  Associ- 
ation for  the  Advancement  of  Colored 
People  (NAACP)  who  was  invited  to  ap- 
pear on  WTWV,  to  substitute  for  him. 
Benney.  a  white  person,  alleges  that 
when  he  arrived  at  the  station,  he  was 
told  by  Jim  Duke,  WTWV's  news  direc- 
tor, the  station  had  a  policy  of  not  al- 
lowing Blacks  and  whites  to  appear  on 
the  station  together  locally.  He  then  al- 
legedly was  told,  by  direction  of  WTWV's 
program  director  and  general  manager. 
to  leave  the  station.  (Petition,  p.  10  uikI 
Exhibit  F. ) 

10.  In  opposition.  WTWV  flatly  denies 
this  accusation  by  stating  it  never  has 
had  a  segregationist  policy  in  locnl  pro- 
grams, but  does  not  flatly  deny  Benney 
may  have  been  prevented  from  appear- 
ing. It  states  it  does  broadcast  programs 
involving  appearances  by  Black  guesis 
exclusively,  and  it  may  well  have  been 
that  Benney  was  informed  on  one  occa- 
sion that  he  was  not  a  qualified  spokes- 
man for  a  subject  to  be  discussed  "by  an 
all-Black  panel.  <Supp.,  p.  2.)  Addition- 
ally, it  informs  the  Commission  that:  <  1 » 
Blacks  and  whites  regularly  appear  an 
programs  produced  by  WTWV:  <2» 
Blacks  and  whites  work  side  by  side  at 
the  station;  (3)  Blacks  and  whites  ap- 
pear on  WTWV  news  programs;  and  i4) 
it  broadcasts  interviews  with  white 
newsmakers  conducted  by  a  Black  news- 
man. (Opposition,  pp.  7-8.)  Additionally, 
licensee  describes  three  programs  whicdi 
allegedly  it  has  aired  and  which  have 
included  Black  and  white  participants, 
including  one  program  in  which  the  local 
president  of  the  NAACP  appeared.  (An- 
nex C,  opposition.) 

11.  In  reply,  petitioners  acknowledge 
the  local  president  of  the  NAACP  ap- 
peared on  the  program  listed  in  licens- 
ee's opposition,  but  charge  he  did  not  ap- 
pear together  with  white  newsmakers. 
They  allege  each  person  was  interviewed 
and  taped  separately,  and  none  of  the 
participants  appeared  on  the  program 
together,  (Reply,  p,  30.)  And,  in  response 
to  Ucensee's  supplemental  pleading  (see 
para  16,  infra),  petitioners  contend  li- 
censee has  not  rebutted  its  allegation  of 
not  allowing  Blacks  and  whites  to  ap- 
pear together  locally. 

12.  A  principal  ingi-edient  of  a  licens- 
ee's obligation  to  operate  in  the  public 
interest  Is  a  diligent,  positive  and  contin- 
uing effort  to  discover  the  needs  and  in- 
terests of  its  service  area,  and  provision 
of  programming  to  meet  those  needs  and 
intertests.  "Stone  v.  FCC, "  466  F.  2d  316. 
reh.  den.  466  F,  2d  231  (D.C.  Cir.  1972) ; 
"Commission  en  banc  Programmipg  In- 
quiry," 44  FCC  2303, '2312  (1960).  How- 
ever, a  licensee  Is  not  required  to  pro- 


dldates  for  public  office;  city  budget;  revenue 
sharing;  and  emergency  medical  services.  Ail- 
dltlonal  topics  that  were  covered  during  the 
197%-1076  license  term  included  cotton  farm- 
ing: lack  of  vocational  training;  lack  of  In- 
dustrial expansion;  crowding  of  Blacks  acd 
urban  renerwal;  Interview  with  Black  student 
leaders;  and  lack  of  recreational  faculties 
( Exhibit  9,  renewal  application ) '.  i 


gram  to  meet  every  problem.  "Hubbard 
Broadcasting.  Inc.,"  48  PCC  2d  517 
(1974),  "aff'd  sub  nom.  Alianza  Federal 
de  Mercedes  v.  FCC,"  No.  74-1895  'D.C. 
Cir.,  decided  April  27,  1976) . 

13.  Benney's  allegations  that  WTWV 
did  not  air  tlie  civil  suit  and  community 
meeting  news  reports  and  devote  ade- 
quate coverage  to  the  problem  of  pollu- 
tion do  not  of  themselves  raise  any  sub- 
stantial and  material  issue.  Aside  from 
WTWV's  representation  that  it  did 
broadcast  a  news  story  concerning  the 
civil  suit  in  question,  we  will  not  question 
it;  new.s  judgment  in  this  regard.  A  li- 
censee assumes  a  nondelegable  responsi- 
bility for  control  of  the  material  broad- 
cast over  its  station.  Inherent  in  this  re- 
.<;ponsibility  is  the  prerogative  to  decide 
what  particular  news  events  merit  broad- 
cast coverage.  Here,  the  record  indicates 
licensee  apparently  has  provided  news 
coverage  of  issues  important  to  Blacks 
and  poor  people;  and,  further,  has  not 
ignored  public  affairs  programming  of 
interest  to  Blacks  and  poor  people.  (See 
n.  7,  supra.) 

14.  Likewise,  the  allegations  concern- 
ing Black  sports  coverage  and  PSAs  for 
Black  organizations  do  not  of  themselves 
raise  any  substantial  and  material  ques- 
tions. Benney's  unsupported,  conclusory 
allegation  that  WTWV  has  refused  to 
run  PSAs  of  interest  to  Blacks  is  square- 
ly rebutted  by  licensee's  specific  an- 
nouncements it  states  were  broadcast. 
(See  para.  8,  supra.)  And,  although 
Jackson  et  al.  contend  WTWV  never 
gives  scores  or  coverage  of  predominately 
Black  colleges'  sports  events,  they  fail  to 
show  a  policy  of  exclusion  in  light  of  li- 
censee's averment  that  it  has  no  "score- 
board "  permitting  the  carriage  of  scores 
of  numerous  schools.  Black  or  white,  and 
did  not  originate  any  weekend  sports 
programming.  (Supp.,  p.  1.)  In  sum,  a 
review  of  the  record  indicates  that,  over- 
all, licensee  has  provided  coverage  ad- 
dressed to  the  needs  and  interests  of  its 
service  area,  and,  except  for  the  pro- 
gramming allegation  discussed  infra, 
apparently  has  met  the  needs  and  in- 
terests of  that  area.  The  remaining  al- 
legations not  explored  herein  are  too 
general  or  too  vague  to  warrant  discus- 
sitMi,  and  accordingly  are  dismissed  for 
want  of  specificity  or  as  being  not  of  de- 
cisional significance. 

15.  The  programming  allegation  con- 
cerning Ucensee's  policy  of  not  allowing 
Blacks  and  whites  to  appear  together  on 
local  shows  is,  however,  troubhng.  As 
discused  supra,  the  record  indicates  that 
licensee  has  provided  coverage  of  needs 
and  interests  addressed  to  its  community, 
including  problems  of  interest  to  Blacks, 
e.g.,  police  brutahty  and  civil  rights. 
Moreover,  it  is  undisputed  that  Blacks 
have  appeared  on  local  programs  pro- 
duced by  'WTWV.  However,  still  unre- 
solved Is  the  question  of  whether  WTWV 
allows  Blacks  and  whites  physically  to 
appear  together  on  local  shows.  On  the 
face  of  the  record  now  before  us,  we 
must  conclude  sufficient  specific  factual 
allegations  have  been  adduced  in  this 
regard  which  raise  substantial  and  ma- 
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terial  questions  of  fact  bearing  on 
WTWV's  fitness  to  continue  as  a  licensee 
of  this  Commission. 

16.  Licensee  denies  it  has  such  a  policy, 
but,  in  the  face  of  this  allegation,  has 
i.ot  brought  to  the  Commission's  atten- 
tion even  one  locally  produced  show  in 
which  Blacks  and  whites  physically  have 
appeared  together.  Its  contentions  that 
some  programs  have  had  Black  and 
white  participants  and  that  a  Black 
member  of  its  news  staff  interviews  white 
newsmakers,  are  insufficient  to  rebut  this 
allegatio  1  in  the  absence  of  any  infor- 
mation as  to  whether  Blacks  and  whites 
actually  are  seen  together  by  licensee's 
audience.  This  is  especially  true  in  light 
of  licensee's  response  to  our  staff  letter 
of  inquiry,  dated  October  20,  1976.  In 
that  letter,  license  was  appraised,  inter 
alia,  that  this  allegation  had  not  been 
fully  answered,  ad  accordingly  its  com- 
ments were  requested.  Licensee's  re- 
sfKjnse,  however,  did  not  address  the 
matter  further,  other  than  providing 
another  flat  denial.' 

17.  We  think  WTWV  has  not  satis- 
factorily responded  to  this  allegation.  Al- 
though a  licensee  is  afforded  wide 
discretion  in  its  choice  of  newsmakers 
and  pubhc  affairs  guests,  as  well  as  in 
the  format  in  which  they  are  presented 
to  the  viewing  public,  a  practice  of  non- 
integrated  programming  would  raise  a 
serious  question  concerning  WTWV's 
good  faith  exercise  of  that  discretion.  As 
we  have  stated,  "(A  licensee's  discretion) 
*  *  *  is,  of  course,  limited  by  the  neces- 
sity to  act  under  policies  consistent  with 
the  public  interest  •  •  •  Refusal  to 
present  members  of  (an  ethnic  group), 
either  as  such  or  in  integrated  situations 
with  members  of  other  groups,  would 
constitute  discrimination  in  program- 
ming."  "Letter  to  Albert  H.  Kramer, 


■J  An  additional,  unsolicited  letter — signed 
by  Ucensee's  counsel — and  attachments  there- 
to were  filed  by  licensee  on  December  13,  1976. 
Since  this  pleading  was  filed  well  after  the 
close  of  the  last  authorized  pleading  cycle 
(viz.,  November  18,  1976),  and  since  §  1.45  of 
the  rules,  47  CFR  1.45,  disallows  additional 
pleadings  unless  specifically  requested  or 
authorized  by  the  Commission,  we  are  under 
no  obligation  to  consider  the  subject  plead- 
ing. See  Federal  Broadcasting  System,  Inc., 
59  FCC  2d  356  (1976).  However,  due  to  the 
subject  niatter  of  the  pleading,  we  will,  In 
this  particular  instance,  consider  its  merits 
in  order  for  us  to  be  apprised  fully  of  the 
entire  record.  The  attachments  consist  of 
the  following:  (1)  affidavit  of  Ed  Bishop, 
program  director;  (2)  affidavit  of  Jim  Duke, 
former  news  director;  (3)  a  list  of  Focus  pro- 
grams; and  (4)  a  list  of  six  news  stories. 
Bishop  says  he  has  no  recollection  of  telling 
Benney  of  any  poUcy  of  programming  exclu- 
sion and  Duke's  recollection  is  in  direct  con- 
flict with  Benney's.  Significantly,  all  the 
Focus  programs  listed  were  aired  subsequent 
to  the  filing  of  the  petitions  to  deny — all 
but  two  of  which  were  aired  after  the  li- 
cense period  expired  (June  1,  1976) — and 
all  the  news  stories  listed  were  broadcast 
several  months  after  the  past  license  period 
expired.  We  note  fiu-ther  that  the  assertion 
by  licensee's  counsel  In  the  cover  letter  that 
Blacks  and  whites  "appeared  together"  on 
the  Focus  programs,  supra.  Is  not  corrobo- 
rated In  either  Bishop's  or  Duke's  appended 
affidavits. 


Esq.,-  FCC  70-594,  dated  June  4,  1970, 
20  RR  2d  19,  21  (1970).  (Critical  issue 
was  whether  television  licensee  had  a 
policy  of  not  presenting  material  involv- 
ing interpersonal  relationships  between 
the  races.  Id.  at  22.)  See  also  "Letter 
to  Mr.  William  R.  Smith,  Jr.,"  FCC 
70-648.  dated  Jvme  17,  1970.  19  RR  2d 
372  (1970).  Accordingly,  in  view  of  this 
unanswered  question,  an  issue  will  be 
designated  as  set  forth  below  for  ex- 
ploration in  an  evidentiary  hearing.  Fur- 
ther, a  substantial  and  material  question 
a  priori  is  raised  whether  a  lice  .see's 
programming  allegedly  infused  with  such 
a  policy  or  practice  of  nonintegration 
can  adequately  meet  the  needs  and  in- 
terests of  its  community.  Accordingly,  an 
appropriate  issue  in  this  regard  will  be 
specified  as  well. 

Fairness  Doctrine 

18.  Finally,  Benney  et  al.  claim  on 
November  3,  1975,  licensee  broadcast  a 
half-hour  program  concerning  a  forth- 
coming referendum  on  the  issuance  of  a 
1.9  million  dollar  bond  to  expand  a  local 
airport.  They  allege  the  "sole  purpose" 
of  the  program  was  to  advocate  approval, 
and  that  an  organization  opposing  the 
bond.  Citizens  for  the  Best  Possible 
Location  (CBPL) ,  was  not  afforded  time 
to  present  its  opposing  views.  In  opposi- 
tion, WTWV  denies  it  violated  the  Fair- 
ness Doctrine,  and  states  that  all  pro- 

'  ponets  and  opponents  of  the  bond  were 
afforded  opportunities  to  air  their  views. 
In  support,  it  appends  a  letter  from 
Dwayne  Spencer,  Chairman  of  CBPL 
(Annex  A,  opposition) ,  which  states 
WTWV  allowed  his  organization  to  ex- 
press fully  its  views  in  the  weeks  beforfe 
the  referendum,  and  those  views  wer^ 
presented  together  with  proporentS' 
views  on  a  half -hour  program  broadcasf^ 
November  2,  1975.  In  reply,  petitioners 
contend  the  Spencer  letter  was  uni- 
laterally prepared  and  not  authorized  by 
CBPL. 

19.  The  Fairness  Doctrine  requires,  in- 
ter alia,  that  when  a  broadcast  station 
presents  one  side  of  a  controversial  Issue 
of  public  importance,  it  must  afford  a 
reasonable  opportunity  for  the  presenta- 
tion of  contrasting  viewpoints.  Both  sides 
need  not  be  given  in  the  same  broadcast 
or  series  of  broadcasts  and  no  particular 
person  or  group  is  entitled  to  appear  on 
the  station,  since  the  Doctrine  is  de- 
signed to  protect  the  public's  right  to  be 
informed  rather  than  the  right  of  any 
particular  entity  to  broadcast  its  view.  In 
order  for  the  Commission  to  act  in  this 
area,  the  complainant  must  submit  cer- 
tain information,  including:  (a)  The 
specific  issue  or  issues  of  a  controversial 
nature  of  public  importance  presented  by 
the  station;  (b)  the  date  and  time  when 
the  issue  or  issues  were  broadcast;  (c) 
the  basis  for  the  claim  that  the  issue  or 
issues  were  controversial  issues  of  public 
Importance;  (d)  the  basis  for  the  claim 
that  the  station  broadcast  only  one  side 
of  the  issue  or  issues  in  its  overall  pro- 
gramming; and  (e)  whether  the  station 
has  afforded  or  has  expressed  an  inten- 
tion to  afford  a  reasonable  opportunity 
for  the  presentation  of  contrasting  views. 


To  prevent  unwarranted  government  in- 
terference in  programming,  the  licensee 
is  given  initial  and  primary  responsibil- 
ity in  making  the  decision  as  to  the  ade- 
quacy with  which  it  has  presented  con- 
trasting views  on  the  issue  in  question. 
This  wide  discretion  must  be  respected 
in  the  absence  of  demonstrated  unrea- 
sonableness or  bad  faith,  even  though 
this  agency's  views  might  be  contrary  to 
the  licensee's.  "Applicability  of  Fairness 
Doctrine,"  40  FCC  598.  599-600  (1964) . 

20.  In  light  of  the  analysis  set  forth 
above  and  after  a  thorough  review  of  ♦he 
allegations,  it  is  clear  licensee  has  not 
unreasonably  exercised  its  good  faith 
discretion  in  determining  it  has  met  its 
Fairness  Doctrine  obligation.  In  this  re- 
gard. Bermey's  assertion  that  Spencers 
letter  represented  merely  his  persont^l 
view  rather  than  that  of  CBPL,  is  totaMv 
unsupported  by  the  record.  Further. 
Benney's  reliance  on  the  "equal  time"' 
requirements  of  the  Act  and  our  rules  is 
misplaced.  Although  the  bond  issue  uas 
on  the  public  ballot,  the  Commission  ha*? 
consistently  held  that  a  discussion  of 
such  issues  involves  only  the  general 
Fairness  Doctrine  requirements  discussed 
above,  not  the  more  detailed  "equal  time" 
requirements  applicable  to  political  can- 
didates.'' "Fairness  Report,"  48  FCC  2d 
1.  31-33.  recon.  den.  58  FCC  2d  691 
(1976).  Further,  we  note  Benney  et  ?l. 
failed  to  raise  their  complaint  prior  to 
the  filing  of  the  instant  petition.  Id. 

21.  Accordingly,  it  is  ordered.  That  the 
motion  for  leave  to  file  reply  to  the  oppo- 
sition of  WTWV,  filed  August  26,  1976  by 
Malcolm  Jackson  et  al.  and  Jack  Benn^v 
et  al.,  is  granted,  and  the  reply  to  the 
onposition  of  WTWV,  filed  August  26, 
1976,  is  accepted  for  filing,  nunc  pro  tunc. 

22.  It  is  further  ordered.  That  pursu- 
ant to  section  309(e)  of  the  Communici- 
tions  Act  of  1934,  as  amended,  47  US  C. 
309(e),  the  above-captioned  application 
is  designated  for  hearing  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order  upon  the  following  issues : 

( 1 )  To  determine  the  facts  and  circum- 
stances surrounding  Station  WTWV- 
TV's  policies  or  practices  regarding  the 
appearance  of  minority  group  members 
in  the  station's  programming,  and 
whether,  in  light  of  the  evidence  adduced, 
the  station  engaged  in  racially  discrimi- 
natory programming; 

(2)  To  determine,  in  the  event  licensee 
fails  to  meet  its  burden  of  proof  under 
issue  (1)  above,  whether  WTWV,  Inc., 
has  served  the  needs  and  interests  of  its 
service  area  during  the  hcense  term  1973- 
1976:  and  • 

(3)  To  determine,  in  light  of  the  evi- 
dence adduced  under  the  above  issues, 
whether  the  appUcant  has  the  requisite 
qualifications  to  remain  a  Commission 
licensee,  and  whether  a  grant  of  the  ap- 


»The  "equal  time"  requirement  applies  to 
the  use  of  a  broadcast  station  by  a  legally 
qualified  candidate  for  public  office.  With 
certain  exemptions,  a  licensee  Is  required  to 
afford  all  other  candidates  for  that  office 
equal  opportunities  to  use  the  station's  fa- 
culties. See  47  U.S.C.  315. 
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plication  would  serve  the  public  Interest, 
convenience  and  necessity. 

23.  It  is  further  ordered.  That  pursuant 
to  .section  309(e)  of  the  Communications 
.^ct  of  1934,  as  amended,  the  burden  of 
proceeding  with  the  introduction  of  evi- 
dence under  issue  ( 1 )  above  shall  be  upon 
petitioners,  since  information  regarding 
WTWV's  alleged  discriminatory  pro- 
gramming is  peculiarly  within  their 
knowledge:  that  the  burden  of  proceed- 
ing with  the  introduction  of  evidence 
under  issue  (2)  above  shall  be  upon 
WTWV,  Inc.;  and  that  the  burden  of 
proof  with  respect  to  all  issues  shall  be 
on  WTWV.  Inc. 

24.  It  is  further  ordered.  That  the  pe- 
titions to  deny  filed  by  Malcolm  Jackson 
et  al.  and  Jack  Beimey  et  al.  are  granted 
to  the  extent  indicated  herein  and  are 
denied  in  all  other  respects.*  and  that 
Malcolm  Jackson  et  al.  and  Jack  Benney 
et  al.  are  made  parties  to  the  hearing 
ordered  herein. 

25.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard.  WTWV.  Inc.,  and  petitioners,  pur- 
suant to  S  1.221(c)  of  the  Commission's 
rules  in  person  or  by  attorney,  shall 
within  twenty  (20)  days  of  the  mailing 
of  this  Order,  file  with  the  Commission, 
in  triplicate,  a  written  appearance  stat- 
ing an  intention  to  appear  on  the  date 
fixed  for  hearing  and  present  evidence 
on  the  issues  specified  in  this  order. 

26.  It  is  further  ordered.  That  WTWV, 
Inc.,  shall,  pursuant  to  section  311(a)  (2) 
of  the  Communications  Act  of  1934.  as 
amended,  and  S  1.594  of  the  Commis- 
sion's rules,  give  notice  of  the  hearing 
within  the  time  and  in  the  manner  pre- 
scr£b«d  in  such  rules,  and  shall  advise 
the  Commission  of  the  publication  of 
such  notice  as  required  by  §  1.594(g)  of 
the  rules. 

27.  It  is  also  ordered.  That  if  it  is  de- 
termined that  the  record  adduced  pur- 
suant to  the  above  Issues  does  not  war- 
rant denial  of  the  above-captloned 
renewal  application,  the  licensee  of 
WTWVs  satellite  television  station, 
WHTV-TV.  is  required  to  maintain  oper- 
ating local  studio  facilities  In  Meridian, 
Mississlppi.'° 

28.  It  is  further  ordered.  That  the  Sec- 
retary of  the  Commission  shall  send  a 
cojiy  of  this  Memorandum  Opinion  and 
Order,  by  Certified  Mafl— Return  Re- 


•  Jackson  et  al.  have  presented  no  substan- 
tive evidence  in  support  of  their  request  for 
an  areawlde  commission  Investigation  of 
broadcast  stations  in  and  around  Tupelo  on 
the  grounds  of  alleged  wrongdoing,  to  in- 
iclude  continuing  employn^nt  dLscriminatlon 
practices.  Accordingly,  tbis  request  Is  denied. 
See.  e.g..  1972  License  Renewal  Applications 
tor  28  Broadcast  Faculties  Licensed  to  the 
|>liU«de4>hla,  Pennsylvania  Area,  63  FCC  ad 
104  (1975):  1972  License  Renewal  Appllca- 
tloxis  for  17  Broadcast  Faculties  Licensed  to 
the  Richmond.  Virginia  Area,  64  FCC  2d  953 
(1976). 

"  A  principal  of  WTWV.  Inc.,  is  also  a  prin- 
cipal of  Central  Television.  Inc..  licensee  of 
WH'IV-TV.  which  Is  operated  as  a  satellite 
of  Wl'WV.  See  WTWV.  Inc..  supra,  at  12C2. 
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ceipt  Re<iuested,  to  each  of  the  parties  to 
this  proceeding. 

Federal  Commtjnicatiows 
'  Commission," 

(  Vincent  J.  Muxlins, 

Secretary. 

IVB  Doc  77-1929  Filed  l-19-77;8:45  am] 


1  1  Docket  No.  20654) 

MOTOR  VEHICLES 

Interference  From  Spark-Type  Ignition  SyS' 
terns:  Order  Extending  Time  for  Filingl 
of  Comments  aiid  Reply  Comments 

Adopted:  December  28,  1976. 

Released:  January  12,  1977. 

In  the  matter  of  Interference  from 
Spark-Tj'pe  Ignition  Systems  in  Motor 
Vehicles,  Docket  No.  20654. 

1.  The  Land  Mobile  Communlcatlona 
Section  of  the  Communications  Division 
of  the  Electronics  Industries  Association 
i  EIA)  has  requested  an  extension  of  time 
for  the  filing  of  comments  in  this  pro- 
ceeding (see  41  FR  1323,  Jan.  7,  1976;  41 
FR  11880.  Mar.  22,  1976;  41  FR  29746, 
July  19,  1976) . 

2.  In  so  requesting,  ETA  has  pointed 
out  that  the  additional  time  (180  days) 
would  enable  research  to  be  Initiated, 
the  results  of  which  would  aid  in  the  de- 
velopment of  a  quantitative  grading  scale 
for  determining  the  degree  of  degrada- 
tion to  signal  quality  caused  by  Ignition 
systems.  Such  Informatlm  and  data  it 
appears  would  be  of  assistance  to  the 
Commission  in  resolving  the  matters  im- 
der  consideration  In  this  proceeding. 

3.  Accordingly,  under  the  authority 
granted  by  §  0.241(d)  of  the  Commis- 
sicm's  niles,  EIA's  petition  Is  granted ;  and 
the  date  for  filing  of  Comments  is  ex- 
tended to  J\me  17,  1977;  and  the  date 
for  filing  of  Reply  Comments  Is  extended 
to  August  5,  1977. 

Raymond  E.  Spence, 
Chief  Engineer. 

|FR  Doc.77-1926  Piled  l-lS-77;8:45  am] 

FEDERAL  HOME  LOAN  BANK 
BOARD 

tH.  C.  No.  2201 

HICKORY  INVESTMENTS,  INC. 

Receipt  of  Application  for  Pennission  To 
Retain  Control  of  Investors  Savings  and 
Loan  Association 

Jantjahy  17,  1977. 

Notice  is  hereby  given  MisX  the  Federal 
Savings  and  Loan  Insurance  Corporation 
has  received  an  application  from  Hickory 
Investments.  Inc.,  Nashville,  Tennessee, 
for  permission,  pursuant  to  the  provi- 
sions of  section  408(e)  of  the  National 
Housing  Act.  as  amended  (12  U.S.C.  1730 
(e) ),  and  S  584.4  of  the  Regulations  for 
Savings  and  Loan  Holding  Companies,  to 
retain  control  of  Investors  Savings  and 


Loan  Association,  Hendersonvllle.  Ten- 
nessee, an  institution  that  has  submitted 
an  application  for  insurance  of  accounts 
pursuant  to  section  403(b)  of  the  Na- 
tional Housing  Act,  as  amended  (12 
U.S.C.  1726(b)).  Comments  on  the  pro- 
posed retention  of  control  should  be  sub- 
mitted to  the  Director,  OflBce  of  Exami- 
nations and  Supervision,  Federal  Home 
Loan  Bank  Board,  Washington,  D.C. 
20552.  on  or  before  February  7, 1977. 

Ronald  A.  Snider, 
Assistant  Secretary, 
Federal  Home  Loan  Bank  Board. 

Tfr  Doc.77-1937  Filed  1-19-77:8:45  am) 

FEDERAL  RESERVE  SYSTEM 
AMERICAN  NATIONAL  BANCSHARES,  INC. 

Order  Denying  Formation  of  Bank  Holding 
Company 

American  National  Bancshares,  Inc., 
Midwest  City,  Oklahoma,  has  s^plled  for 
the  Board's  approval  under  section  3(a) 
(1)  of  the  Bank  Holding  Company  Act 
( 12  U.S.C.  1842(a)  (1) )  of  formation  of  a 
bank  holding  through  acquisition  of  80 
per  cent  (or  more)  of  the  voting  shares 
of  American  National  Bank  of  Midwest 
City,  Midwest  City,  OklsUioma  ("Bank"). 

Notice  of  the  application,  affording  op- 
portunity for  interested  persons  to  sub- 
mit comments  and  views,  has  been  given 
in  accordance  with  section  3(b)  of  the 
Act.  The  time  for  filing  comments  and 
views  has  expired,  and  the  Board  has 
considered  the  apphcaticHi  and  all  com- 
ments received.  Including  those  of  the 
Comptroller  of  the  Ciurency,  In  light  of 
the  factors  set  forth  In  section  3(c)  of 
the  Act  (12  U.S.C.  1842(c) ) . 

Applicant  is  a  nonoperating  corpora- 
tion organized  for  the  pimxtse  of  becom- 
ing a  bank  holding  company  througli  ac- 
quisition of  Bank.  Bank,  with  deposits 
of  $23  million,'  representing  J22  per  cent 
of  the  total  commercial  bank  d^XKlts  in 
Oklah<Nna,  is  the  19tb  largest  of  43  bank- 
ing organizations  within  the  rdevant 
banking  market.*  Bank  h<dds  1.0  per  cent 
of  the  total  commercial  bank  deposits  In 
thJs  market.  Inasmuch  as  the  proposal 
represents  merely  a  restructuring  of 
Bank's  ownership  into  corporate  form 
and  Applicant  has  no  othor  banking  in- 
terests, the  acquisition  of  Bank  by  Ap- 
plicant would  have  no  adverse  effects  on 
existing  or  potential  competiton  within 
the  relevant  banking  mfirket  and  would 
not  increase  the  concentration  of  bank- 
ing resources  in  the  relevant  market.  Ac- 
cordingly, competitive  oonsido-ations  are 
c<MisIstent  with  approval  ot  the  applica- 
tion. 

The  Board  has  indicated  on  previous 
occasions  that  it  believes  that  a  holding 
company  should  constitute  a  source  of 
financial  and  managerial  streadgth  to  its 
subsidiary  bank(s),  and  that  the  Boar^ 


n  Conunlssloner  Lee  absent. 


>  All  banking  data  are  as  of  December    3C 
1975. 

>Tbe  relevvkot  nwrket  Irs  approximated  tfi^ 
OUaboma  Cotmty. 
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will  closely  examine  the  condition  of  an 
apphcant  in  each  case  with  this  con- 
sideration in  mind.  The  financial  and 
managerial  resources  and  prospects  of 
the  newly  formed  Apphcant  are  gen- 
erally dependent  upon  these  considera- 
tions as  they  relate  to  Bank.  While  the 
Board  considers  the  financial  and  man- 
agerial resources  of  Bank  to  be  generally 
satlsfactorj-,  it  appears  that  Bank  is  in 
need  of  some  additional  capital.  Al- 
though Applicant  would  Initially  In- 
crease Bank's  capital,  the  Board  notes 
that  Applicant  would  borrow  the  funds 
to  make  such  a  capital  Injection  and 
that  such  borrowing,  coupled  with  the 
acquisition  debt  Applicant  would  incur 
In  connection  with  the  proposed  trans- 
action, would  Increase  Uie  demands  on 
Bank's  earnings  to  service  such  debt, 
thus  counteracting  to  a  significant  ex- 
tent the  benefits  of  any  capital  contribu- 
tions by  Applicant.  In  the  Board's  view, 
besides  straining  Bank's  capital  ade- 
quacy, the  debt  servicing  obligations  to 
be  incurred  by  Applicant  would  also  sig- 
nificantly limit  Applicant's  ability  to 
meet  any  unforeseen  financial  problems 
that  might  arise. 

In  addition,  it  appears  that  Applicant's 
principal  shareholder  may  not  be  in  a 
suflBciently  strong  financial  position  be- 
cause of  his  personal  debt  to  provide 
meaningful  assistance  to  Apphcant  In 
the  event  problems  arise  in  the  servicing 
of  Applicant's  debt  or  in  meeting  other 
unforeseen  financial  needs.  Moreover,  If 
Apphcant  Is  called  upon  to  assist  in  the 
servicing  and  retirement  of  Its  "principal 
shareholder's  personal  debt,  furtlier 
strains  would  be  placed  on  Bank's  capi- 
tal position. 

Finally,  the  Board  notes  that  a  cove- 
nant In  the  loan  agreement  between  rep- 
resentatives of  Apphcant  and  the  lend- 
ing Institution  from  which  Applicant 
would  borrow  the  funds  to  acquire  Bank's 
stock  Involves  the  use  of  Bank's  exam- 
ination reports  to  monitor  the  value  of 
Bank's  stock  pledged  as  coUatersd  on 
the  loan.*  TTie  Board  does  not  view 
such  a  covenant  as  an  appropriate  use 
of  examination  reports  and  Is  of  the 
view  that  such  a  practice  may  threaten 
the  Integrity  of  the  examination  proc- 
ess by  providing  a  bank's  management 
an  incentive  to  provide  less  than  com- 
plete and  candid  disclosure  of  informa- 
tion to  the  examiner.  In  addition,  the 
examiner  would  be  subjected  to  extra- 
neous outside  pressures  by  the  kno\vl- 
edge  that  if  he  classifies  a  large  per- 
centage of  a  banks  a.s.^ets  it  may  result 


-The  loan  agreement  provides  for  default 
and  Immediate  payment  of  all  outstanding 
Indebtedness:  (d)  Sound  Condition  of  Bank. 
In  the  event  the  applicable  governmental 
agency  bank  examiners  should.  In  the  course 
of  an  official  examination,  classify  aissets  of 
Bank  as  substandard,  doubtful  or  as  a  Ices, 
to  the  extent  that  said  classified  assets  equal 
or  exceed  30  per  cent  ot  the  total  capital 
structure  of  Bank,  the  indebtedness  to  which 
this  Loan  Agreement  relates  ahaU  become 
due  and  payable  immediately,  xuUeas  such 
default  ahaU  have  been  cured  within  90  days 
after  receipt  by  Debtm'  of  notice  of  such 
clft-=slfl  cation. 


in  a  default  on  the  loan  and  increase 
the  likelihood  of  a  change  of  ownership 
of  the  bank  that  could  further  weaken 
the  bank's  condition.*  The  Boexd  la  of 
the  opinion  that  an  accurate  assess- 
ment of  the  value  of  bank  stock  as  col- 
lateral on  a  loan  can  be  developed  with- 
out reference  to  confidential  examina- 
tion reports. 

In  view  of  the  substantial  debt  to  be 
incurred  by  Applicant  in  connecion 
with  this  proposal,  the  strain  that  could 
be  placed  on  Bank's  capital  position  as 
a  result  of  Applicant's  debt  servicing  re- 
quirements, the  limited  financial  flexi- 
bility of  Applicant  and  Its  principal 
shareholder,  and  the  fact  that  the  terms 
of  the  loan  agreement  may  accelerate 
any  difficulties  that  might  occur  In 
Bank's  operations,  the  Board  is  of  the 
opinion  that  considerations  relating  to 
financial  resources  and  future  prospects 
weigh  against  appro\-al  of  the  applica- 
tion. 

Apphcant  indicates  that  banking  serv- 
ices currently  rwidered  In  the  commu- 
nity served  by  Bank  will  remain  un- 
changed upon  consummation  of  the  pro- 
posal. Accordingly,  considerations  relat- 
ing to  the  convenience  and  needs  of  the 
community  to  be  served  do  not  outweigh 
the  adverse  findings  with  respect  to  the 
financial  factors  involved  In  Applicant's 
proposal. 

On  the  basis  of  the  circumstances  con- 
cerning this  application,  the  Board  con- 
cludes that  the  banking  considerations 
Involved  in  this  proposal  present  adverse 
factors  bearing  upon  the  financial  re- 
sources and  future  prospects  of  both  Ap- 
phcant and  Bank.  Such  adverse  factors 
are  not  outweighed  by  any  procompeti- 
tive  effects,  managerial  resources,  or  by 
benefits  that  would  result  in  serving  the 
convenience  and  needs  of  the  commu- 
nity. Accordingly,  It  Is  the  Board's  Judg- 
ment that  approval  of  the  apphcation  to 
become  a  bank  holding  company  would 
not  be  in  the  pubUc  Interest  and  that  the 
application  should  be  denied. 

On  the  basis  of  the  facts  of  record,  the 
application  Is  denied  for  the  reasOTis 
summarized  above. 

By  order  of  the  Board  of  Go'.ernors.' 
effective  January  10,  1977. 

GaiFFiTH  L.  Garwood. 
Deputy  Secretary  of  the  Board. 

jFR  DcK-.77-1829FUed  1-18-77  8  45  am] 


FARMERS  BANCSHARES,   INC. 

Formation  of  Bank  Holding  Company 

Fanners   Bancshares.    Inc..   Hardins- 
burg,    Kentucky,    ha,s    applied    for    the 


'  In  commenting  on  this  application,  the 
Comptroller  of  the  Currency  expressed  con- 
cern over  this  particular  provision  of  the 
loan  agreement.  The  Board  notes  that  ruch  a 
provision  appears  to  be  inconsistent  with  the 
Comptroller's  regulation  relating  to  disclo- 
sure of  examination  reports  to  financial  in- 
stitutions (13  CFR  4.18(c)). 

'Voting  for  this  action:  Vice  Chairman 
Gardner  and  Oovernors  WaUlch.  Jackson, 
'and  LUly.  Absent  and  not  ToUng:  Chalrmaa 
B;rr.«  and  Governors  Col  dwell  and  Parte*. 


Board's  approval  under  section  3'a'  <l  > 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  through  acquisition  ol 
80  percent  or  more  of  the  voting  shares 
of  The  Farmers  Bank,  Hardinsburg, 
Kentucky.  "ITie  factors  that  are  consid- 
ered in  acting  on  the  apphcation  are  set 
forth  in  section  3<c)  of  the  Act  il2 
U.S.C.  1842(0. 

Farmers  Bancshares,  Inc  .  Hardins- 
burg. Kentucky  has  also  apphed,  pursu- 
ant to  section  4(c)(8)  of  the  Bar^  Hold- 
ing Company  Act  (12  U.S.C.  1843 <c)  (8>  ^ 
and  §  225.4(b)(2)  of  the  Board's  Regula- 
tion Y  (12  CFR  225.4(b)  (2)  K  for  per- 
mission to  iw:quire  voting  shares  of 
Bennett  Insurance  Agency.  Hardinsburg. 
Kentucky.  Notice  of  the  apphcation  was 
published  on  December  23,  1976  in  Uie 
Breckinridge  Coimty  Herald-News,  a 
newspaper  circulated  In  Hardinsburp 
Kentucky. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the  activities 
of  acting  as  agent  for  the  sale  of  credit 
life,  credit  accident  and  health  and  haz- 
ard insurance  directly  related  to  exten- 
sions of  credit  by  the  subsidiary  bank 
Such  activities  have  been  specified  by  the 
Board  in  f  225.4(a)  of  Regulaticm  T  as 
permissible  for  beink  holding  companies, 
subject  to  Board  approval  of  individual 
proposals  in  accordance  with  the  proce- 
dures of  §  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether  consum- 
jnation  of  the  proposal  can  "reasonably 
be  expected  to  produce  benefits  to  the 
pubUc,  such  as  greater  convenience,  in- 
creased competition,  ot  gains  In  efficien- 
cy, that  outweigh  possible  adverse  effects, 
such  as  undue  concentration  of  resources, 
decreased  or  unfair  competition,  eon- 
fiicts  of  interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  should  be  accompanied  by 
a  statement  summarizing  the  evidence 
the  person  requesting  the  hearing  pro- 
poses to  submit  or  to  ehclt  at  the  hearing 
and  a  statement  of  the  reasons  why  this 
matter  should  not  be  resolved  without  a 
hearing. 

The  apphcation  may  be  inspected  at 
the  c^ces  of  the  Board  of  <3ovemors  or 
at  the  Federal  Reserve  Bank  of  St.  LouL*; 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re- 
ceived by  the  Secretary,  Board  of  Gov- 
ernors of  the  Federal  Reserve  System. 
Washington,  D.C.  20551  not  later  than 
February  7,  1977. 

Board  of  Governors  of  the  Feden  i  Re- 
serve System,  January  11.  1977. 

GMrriTH  L.  Garwood 
Deputy  Secretary  of  the  Board. 

IFR  Doc  77-1827  Piled  1-18-77  8  45  am' 


FIRST  CITY  BANCORPORATION  OF 
TEXAS.   INC 

Acquisition  of  Bank 

First  City  Bancorporatlon  of  Texas, 
Inc.,  Houston,  Texas,  has  applied  for  the 
Board's  approval  under  section  3(a)  (3) 
of  the  Bank  Holding  Company  Act  (12 
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U.S.C.  1842(a)  (3) )  to  acquire  100  per 
cent  of  the  voting  shares  (less  directors' 
qvalifying  shares)  of  East  DaUas  Bank, 
Dallas,  Texas.  The  factors  that  are  con- 
sidered in  acting  on  the  application  are 
set  forth  in  section  3(c)  of  the  Act  (  12 
U.S.C. 1842(c)). 

The  application  may  be  inspected  at 
the  ofQces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in  writ- 
ing to  the  Secretary,  Board  of  Governors 
ol  the  Federal  Reserve  System,  Washing- 
tan,  D.C.  20551.  to  be  received  not  later 
than  February  10, 1977. 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  12, 1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

IFBDoc.77-1831  Piled  l-ia-77;8:45  am] 


INDIANA  NATIONAL  CORP. 
Order  Approving  Retention  of  Bank  Shares 

Indiana  National  Corporation,  Indian- 
iMPOlis,  Indiana,  a  bank  holding^company 
within  the  meaning  of  the  Bank  Holding 
Company  Act,  has  applied  for  the 
Board's  approval  under  section  3(a)  (3) 
of  the  Act  (12  U.S.C.  1842(a)  (3) )  to  re- 
tain, through  its  wholly -owned  subsidi- 
ary. The  Indiana  National  Bank,  Indian- 
apolis, Indiana  ("Indiana  Bank"),  8.16 
per  cent  of  the  outstanding  voting  shares 
of  Gary  National  Bank,  Gary,  Indiana 
("Bank") . 

Notice  of  the  application,  affording  op- 
portunity for  interested  persons  to  sub- 
mit comments  and  views,  has  been  given 
in  accordance  with  section  3(b)  of  the 
Act.  The  time  for  filing  comments  and 
views  has  expired,  and  the  Board  has 
considered  the  application  and  all  com- 
ments received  In  light  of  the  factors  set 
f«rth  in  section  3  (c)  of  the  Act  (12  U.S.C. 
1842(c)). 

On  March  1,  1976,  Indiana  Bank  re- 
ceived 8.16  per  cent  (48,960)  of  the  out- 
standing voting  shares  of  Bank  from  a 
predecessor  trustee  pursuant  to  a  re- 
vocable inter  vivos  trust  agreement  be- 
tween Mildred  C.  Gasser  and  Bank.  In 
that  agreement,  Indiana  Bank,  a  wholly- 
owned  subsidiary  of  Applicant,  was 
named  successor  trustee  and  was  granted 
sole  discretionary  voting  power  over  the 
48.960  shares  and  is  required  by  the 
tenns  of  the  trust  to  vote  the  shares  In 
the  best  interest  of  the  immediate  bene- 
ficiaries of  the  trust,  members  of  the 
Oasser  family,  who  control  an  additional 
29.12  percent  of  the  outstanding  voting 
shares. 

Bank,  with  deposits  of  $367.8  million. 
It  the  fifth  largest  commercial  bank  in 
fiullan,  controlling  2.1  percent  of  the 
total  deposits  In  commercial  banks  in 
the  State.'  Indiana  Bank,  with  deposits 
<tf  $1.3  billion.  Is  the  second  largest  c<»i- 
merclal  bank  In  Indiana,  controlling  7.3 
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percent  of  the  total  commercial  bank  de- 
posits in  the  State.  Indiana  Bank  and 
Bank  are  located  in  separate,  non-ad- 
jacent banking  markets,  approximately 
20O  miles  apart.  Each  bank  derives  from 
the  service  area  of  the  other  less  than 
0.5  percent  of  its  loans  to,  and  deposits 
from,  individuals,  partnerships,  and  cor- 
porations. Hence,  the  proposed  retention 
of  shares  would  not  eliminate  any  signi- 
ficant existing  competition  between  the 
two  banks  nor  would  it  increase  concen- 
tration of  banking  resources  in  any  local 
banking  market.  Furthermore,  the  pro- 
posal would  not  eliminate  any  significant 
future  competition  since  Indiana  law 
prohibits  either  bank  from  operating  a 
branch  office  outside  its  home  office 
county  and  prohibits  Applicant  from  ac- 
quiring an  additional  bank  for  its  own 
account.  Hence,  competitive  considera- 
tions are  consistent  with  approval  of  the 
application,  particularly  in  that  it  does 
not  appear  Applicant  will  be  capable  of 
controlling  the  management  or  policies 
of  Bank  by  virtue  of  the  instant  acquisi- 
tion. 

The  financial  and  managerial  re- 
sources and  future  prospects  of  Appli- 
cant, Indiana  Bank,  and  Bank  are  satis- 
factory. Accordingly,  banking  factors  are 
consistent  with  approval.  There  is  no 
indication  thai  the  convenience  and 
needs  of  the  community  to  be  served  are 
not  currently  being  met.  Although  there 
will  be  no  immediate  increase  in  the 
services  offered  by  Bank,  convenience 
and  needs  considerations  are  consistent 
with  approval.  Therefore,  it  is  the 
Board's  judgment  that  the  retention  of 
the  shares  of  Bank  would  be  in  the  public 
interest  and  that  the  application  should 
be  approved. 

On  the  basis  of  the  record,  the  applica- 
tion is  approved  for  the  reasons  sum- 
marized above. 

By  order  of  the  Board  of  Governors," 
effective  January  12,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[PR  Doc.77-183a  Piled  l-I8-77;8:45  am] 


MAHASKA  INVESTMENT  CO. 
Formation  of  Bank  Holding 

Mahaska  Investment  Ccwnpany,  Oska- 
loosa,  Iowa,  has  applied  for  the  Board's 
approval  under  S  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1842 
(b)  (1) )  to  bec(xne  a  bank  holding  com-i 
pany  through  acquisition  of  51.47  perl 
cent  of  the  votini;  shares  of  Farmers 
Savings  Bank,  Fremont,  Iowa.  The  fac- 
tors that  are  considered  in  acting  on  the 
application  are  set  forth  In  section  3(c) 
of  the  Act  (12  U.S.C.  §  1842(c) ) . 

Mahaska  Investment  CcHnpany,  Oska- 
loosa,  Iowa  has  also  applied,  pursuant  to 
section   4(c)  (8)    of   the   Bank   Holding 


Company  Act  (12  U.S.C.  1843(c)  (8) )  and 
§  225.4(b)  (2)  of  the  Board's  Regulation 
Y  (12  CFR  225.4(b)(2),  for  permission 
to  continue  to  engage  in  certain  real  and 
personal  property  leasing  activities. 
Notices  of  the  application  were  published 
on  December  9  and  10,  1976  in  the  Oska- 
loosa  Dally  Herald,  a  newspaper  circu- 
lated in  Oskaloosa,  Iowa. 

Applicant  states  that  it  proposes  to 
continue  to  engage  (1)  directly  in  the 
activity  of  leasing  real  property  or  acting 
as  agent,  broker  or  advisor  in  leasing 
such  real  property,  and  (2)  indirectly, 
through  its  wholly-owned  subsidiary, 
MIC  Leasing  Co.,  Oskaloosa,  Iowa,  In  the 
activity  of  leasing  personal  property  or 
acting  as  agent,  broker  or  advisor  in  leas- 
ing such  personal  property.  These  activ- 
ities will  be  conducted  from  offices  in 
Oskaloosa,  Iowa.  Applicant  states  that 
such  activities  have  been  sE>ecified  by  the 
Board  in  §  225.4(a)  of  Regulation  Y^ 
permissible  for  bank  holding  companies, 
subject  to  Board  approval  of  individual 
proposals  in  accordance  with  the  proce- 
dures of  §  225.4(b) . 

Interested  persons  may  express  their 
views  on  the  question  whether  consum-  . 
mation  of  the  proposal  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience,  in- 
creased competition,  or  gains  in  effi- 
ciency, that  outweight  possible  adverse 
effects,  such  as  undue  concentration  of 
resources,  decreased  or  unfair  competi- 
tion, conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  should  be 
accompanied  by  a  statement  sum- 
marizing the  evidence  the  person  re- 
questing the  hearing  proposes  to  submit 
or  to  elicit  at  the  hearing  and  a  state- 
ment of  the  reasons  why  this  matter 
should  not  be  resolved  without  a  hearing. 

The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  (3ovemors  or  at 
the  Federal  Reserve  Bank  of  Chicago. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re- 
ceived by  the  Secretary,  Board  of  Gtover- 
nors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later  than 
February  9, 1977. 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  11, 1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[FR  Doc.77-1828  FUed  1-18-77:8:45  am] 


^T7nl«M  othervlsA  Indicated,    aU   banking 
data  are  m  of  December  31,  1975. 


•Voting  for  this  action:   Vice  Chairman 
Oardner  and   Oovemora  Walllch,   Coldwell, 
Jackson,  Partee,  and  Ully.  Absent  and  noti 
voting :  Chairman  Bums. 


ELLIS  BANKING  CORP. 
Acquisition  of  Bank 

Ellis  Banking  Corporation,  Braden- 
tbn,  Florida,  has  applied  for  the  Board's 
approval  under  section  3(a)(3)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  50.1  per  cent  or 
more  of  the  voting  shares  of  Citizens 
Bank  of  Bunnell,  Bunnell,  Florida.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  In  section 
3(c)    of  the  Act  (12  U.S.C.  1842(c)). 

Tlie  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
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at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  In  writ- 
ing to  the  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  Wash- 
ington, D.C.  20551,  to  be  received  not 
later  than  February  14,  1977. 

Board  of  Governors  of  the  Federal 
Reserve  System,  January  14,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

I  PR  Doc  .77-19 13  Plied  1-19^  '77:8;45  am] 


ROYAL  TRUST  CO. 
Acquisition  of  Bank 

The  Royal  Trust  Company,  Montreal, 
Quebec,  Canada,  has  applied  for  the 
Board's  approval  under  section  3(a)(3) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  80  per 
cent  OT  more  of  the  voting  shares  of  Bay- 
meadows  Bank,  Jacksonville.  Florida. 
The  factors  that  are  considered  in  acting 
aa  the  application  are  set  forth  In  sec- 
tion 3(c)  of  the  Act  (12  U.S.C.  1842(C)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Airy  person  wishing  to  comment  on  the 
application  should  submit  views  in  writ- 
ing to  the  Secretary,  Board  of  Cjovemors 
of  the  Federal  Reserve  System,  Washing- 
t<Mi,  D.C.  20551,  to  be  received  not  later 
than  February  11,  1977. 

Board  of  Governors  of  the  Federal  Re- 
E^rve  System,  Janueur  13,  1977. 

Griffith  L.  Garwood. 
Deputy  Secretary  of  the  Board. 

[FR  Doc  77-1914  Piled  1-19  77:8:45  am] 


1H.2,  1977  No.  1) 

ACTIONS  OF  THE  BOARD 

Applications  and  Reports  Received  During 
the  Week  Ending  January  1, 1977 

Actions  of  the  Boaeo 

Regulation  B  amendments  to  implement  the 
1976  amendments  to  the  Eqnal  Credit  Op- 
portunity Act;  the  revised  Act  and  the  re- 
vised Regulation  vrUl  become  effective 
March  23,  1977. 

Over-the-counter  stocks,  the  Board  published 
a  revised  list  of  OTC  stocks  that  are  subject 
to  Its  margin  regulations,  effective  im- 
mediately. 

Regulation  Z,  the  Board  Issued  for  public 
comment  a  proposed  amendment  to  Its 
Truth  In  Lending  regulation  to  clarify  pro- 
visions that  permit  discounts  for  cash  cus- 
tomers; comment  should  be  received  by 
February  4,  1977  (Docket  No.  R-0072) . 

Regulation  Z,  technical  amendm.ent,  the 
Board  announced  adoption  of  a  technical 
amendment  correcting  an  error  In  the  Fair 
Credit  Billing  section  of  the  rcgTJlatlon 
(Docket  No.  R-0073). 

Regulation  Z,  proposal  to  amend  Board's 
Truth  In  Lending  regulation  to  require  dis- 
closure of  a  dealer  p>artlclpatlon  In  a  con- 
sumer credit  contract:  comment  should  be 
received  by  the  Board  by  February  4.  1977 
(Docket  No.  R.-0053). 

Regulation  T,  temporary  suspension  of  uni- 
form margin  requirements  for  option  spe- 
cialists (Docket  No.  R-0004> . 


Regulatl<»is  K,  M  and  Y,  Interpretation  of 
the  regulations  regarding  the  vise  of  a  for- 
eign subsidiary  to  aeU  long-term  debt 
abroad  and  use  the  proceeds  for  domestic 
purposes. 

Regulation  Y,  interpretation  concerning  a 
proposal  by  several  bank  holding  compa- 
nies to  acquire  interests  In  a  credit  related 
Insurance  company  under  section  4(c)(6) 
of  the  Bank  Holding  Company  Act. 

S\»rvey  of  foreign  claims  of  certain  member 
banks  and  U.S.  offices  of  foreign  banks;  tills 
survey  is  a  part  of  a  Joint  effort  with  other 
central  banks  and  the  Bank  for  Interna- 
tional Settlements  to  obtain  Information 
on  the  amovmts  and  matxirlTy  dl.«tribiitlon 
of  credits  by  banks. 

Brookllne  Trust  Company,  Brcxikline  Massa- 
chusett.";,  proposed  merger  with  Metrobank 
and  Trusi  Co.  'Norfolk,  Miiton.  Massachu- 
setts, report  to  the  Federal  Depc-it  Insur- 
ance Corporation. 

Iowa  State  Bank.  Stockport.  Iowa,  proposed 
acquisition  by  The  State  Central  Savings 
Bank.  Keokuk.  Iowa,  report  to  the  Federal 
Deposit  Insurance  C-;>rporation  oii  competi- 
tive factors. 

Issuance  of  subordinated  capito:  notes  by 
The  Farmers  Bank  of  Lincoln,  Lmooin.  Mis- 
souri. 

Issuance  of  subordinated  capital  notes  by 
The  Bank  of  Woodward,  Woodward  Ot^i.- 
honia. 

Cameron  Bancshares,  Inc..  Cameron.  Mis- 
souri, extension  of  time  to  January  26.  1977. 
within  which  to  file  Its  registration  state- 
ment.- 

Citizens  and  Southern  Holding  Conipany,  At- 
lanta. Georgia,  extension  of  time  to  March 
30,  1977.  within  which  to  open  for  business 
the  offices  of  Citizens  and  Southern  Mort- 
gage Company  located  in  Albany.  Columbus 
and  Rome,  Georgia.' 

Dereglstratlon  under  the  provisions  of  Regu- 
lation G  for  the  Youngstown  Sheet  and 
Tube  Company.  Youngstown,  Ohio:  Mara- 
thon Plneuice  Company,  Plndlay.  Ohio:  and 
Wheeling-Pittsburgh  Steel  Corporation. 
Pittsburgh.  Pennsylvania.^ 

Citizens   Bank   of  Hattiesburg.   Hattie^^burg, 

-  Mississippi,  to  make  an  investment  In 
bank  premises.' 

Connecticut  Bank  and  Trust  Company,  Hart- 
ford, Connecticut,  extension  of  time  to 
June  30,  1977,  within  which  to  establish  a 
branch  at  629-633  Campbell  Avenue.  West 
Haven,  Connecticut.' 

Jackson  State  Bank,  Jackson,  Wyoming,  ex- 
tension of  time  to  AprU  30.  1977,  within 
which  to  complete  the  sale  of  subordinated 
capital  notes.'' 

Citibank  Overseas  Investment  C<M-poration . 
New  York,  New  York,  extension  of  time 
within  which  to  (1)  ptirchase  and  bold  ad- 
ditional shares  of  HMP;  (2)  purchase  and 
hold  all  the  shares  of  AMF;  (3)  continue 
to  hold  the  shares  of  HMF  after  HMF  pur- 
ci^ases  additional  shares  of  SPAARKAS  and 
(4)  acquires  the  balance  of  the  outstand- 
ing shares  of  CREDIVIT.i 

Crocker  International  Bank,  amends  Article 
THIRD  of  its  Articles  of  Association  to 
read:  "The  home  office  of  this  corporation 
shall  be  located  in  the  United  States  at  New 
York  City,  New  York".' 

Independent  Bankers  Trust  Company,  San 
Rafael,  California,  extension  of  time  to 
February  24,  1977,  within  which  to  accom- 
plish admission  to  membership  in  Federal 
Reserve  System.' 


To  Es^Ablish  a  Domestic  Branci\  Pur- 
suant to  Section  9  of  the  Federal  Reserve 

Act. 

AJ»PROVXl> 

Vnion  Trust  Company  of  Wiidwooii.  New- 
Jersey.  Wlldwood.  C^ipe  May  Count  y.  New 
Jersey.  Branch  to  be  establifihed  at  the 
Southwest  corner  of  6th  Avenue  and  New 
Jersey  Avenue.  >'crth  Wildwood.  Cape  .\t  ly 
Co'.mty  « 

*  •  ,  •  « 

Iiitenialional  Investments  and  OUier 
Actions  Pursuant  to  Sections  25  and  25 
(a)  of  the  Federal  Reserve  Act  and  Sec- 
tions 4icM9)  and4<c)(13i  of  the  Bank 
Holding  Company  Act  of  1956.  a.'i 
amended . 

APPROVEB 

B.iiu:er.s  I;;t<;r!iaiionaI  Corp^Cui.o::  lii.e-'- 
nient — additional  In  Bankers  Tl-,lf.t«^e  and 
Executor  Co.,  Ltd..  London. 

Cha.se  Manhattan  Bank  N.A.  •  Inve^tmen^— 
additional  shares  of  Banro  del  Comeroso 
(Panama!  8. A. 

Chase  Manhattaii  Bank  N.A  :  InvesinKnt — 
additional  in  FanaJlieubar.k  .K  G  .  C-er- 
many. 

Morgan  Gtiaranty  Truft  Company  of  New 
York:  An  exten.^on  of  time  to  estAblLsh  a 
Shell  Branch  In  George  Town.  C.\yman 
Islands. 

Merion  International  Finance  Corporation- 
Investment — to  acquire  24.65  per  cent  of 
Network  Finance  Limited.  Australia 

Continental  International  Finance  Corpora- 
tion: Investment — additional  tn  Singapore 
International   Merchant   Bankers   Limited 

First  Chicago  International  P*lnanoe  Corpo- 
ration: Investment — addition  in  First  Ch'- 
cago  Au.<;tralia  Limited.  Australia. 

Bamerloai  International  nn&nclal  Corpora- 
tion :  Investment— .additional  in  Bamerlcal 
Mortcape  &  Fina-ioe  Co  Inc  .  H.-ito  R»'v. 
Puerto  Rlc<.-' 

«  •  •  •  a 

International  Investments  and  Othe:- 
Actions  Pursuant  to  Sections  25  and  25 
(a)  of  the  Federal  Reserve  Act  and  Sec- 
tions 4(c)  (9)  and  4(c)  (13)  of  the  Bank 
Holding    Company     Act    of     1956.     a.«; 

amended. 

Appro  VKD 

Bank  of  America  NT.  and  S.A  :  Inve>-tmeut  — 
additional  in  European  Brasrlllan  Bank 
Limited,  London. 

Bank  of  America  NT.  and  S.A.:  Investment — 
to  acquire  80  percent  interest  in  Banco 
Colombo-Americano,  a  commercial  bank  to 
be  established   In  Bogota.  Columbia 

Wells  Fargo  Bank  N.A. :  An  exten.<fion  of  lUv.e 
to  establlsit  a  Shell  Branch  In  Georv:*- 
T.->wn.  Cayman  Inland*- 

•  •  •  •  ■ 

On  H.  2  No.  50,  1976  Uie  following  ^as 
typed  !n  error,  below  is  the  correct  list- 
ing. 

International  Investments  and  Other 
Actions  Pursimnt  to  Sections  25  and  25 
(a)  of  the  Federal  Reserve  Act  and  Sec- 
tions 4(c)  (9)  and  4(c)  (13)  of  the  Bank 
Holding  Company  Act  of  1956.  a."- 
amended. 

Appro  vH) 

Crocker  Interr.ational  Bank.  To  hn.cd  .Ar- 
ticles of  A.saoclatlon  by  changing  its  najne 
to  Crocker  Bank  International  (New  York  > . 


'  Application  processed  on  behalf  of  the 
Board  of  Governors  under  delegated  author- 
ity. 


•Application  prc<e^~ea  by  the  Reser\-i-  Baj.k 
on  behalf  of  the  B>>ard  oi  Governors  under 
delegated  authority 
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To  Form  a  Bank  Holding  Company 
Pursuant  to  Section  3(a)  (1)  of  the  Bank 
Holding  Comi>any  Act  of  1956. 

APPBOVXD 

B«nco  Union,  C.A.,  Caracas.  Venezuela,  for 
approval  to  acquire  Indirectly  25  per  ceat 
of  th«  voting  shares  of  Union  Chelsea  Ka- 
tional  Bank,  New  York.  New  York,  the  mic- 
cesaor  by  absorption  to  Chelsea  National 
Bank.  New  York.  New  York. 

Consorclo  Plnanclero  Union,  S.A..  Caracas, 
Venezuela,  for  approval  to  acquire  Indi- 
rectly 76  per  cent  of  the  voting  sharee  of 
Union  Chelsea  National  Bank,  New  York. 
New  York,  the  successor  by  absorption  to 
Chelsea  National  Bank,  New  York,  New 
York. 

UblMX  International  Corporation,  Wilming- 
ton. E)elaware,  tor  approval  to  acquire  di- 
rectly 100  per  cent  of  the  voting  shares  of 
Union  Chelsea  National  Bank,  New  York. 
New  YOTk.  the  successor  by  absorption  to 
Cbelse«  National  Bank.  New  York,  New 
York. 

Putnam  National  Corporation,  Greencastle, 
Indiana,  for  approval  to  acquire  between 
50.9  and  90.3  per  cent  of  the  voting  Aarea 
of  TtM  Central  National  Bank  of  Oreen- 
caatle,  Oreencastle,  Indiana.' 

•  •  •  •  • 

To  Expand  a  Bank  Holding  Company 
Pursuant  to  Section  3(a)  (3)  of  the  Bank 
Holding  Company  Act  of  195G. 

SUSPENDED 

nrst  National  Holding  Corp..  Atlanta,  Geor* 
gla,  for  approval  to  acquire  100  per  cent 
of  the  voting  sharee  of  Ptrst  Bank  of  Sa- 
vannah. Savannah,  Georgia. 

nrst  National  Holding  Corp..  Atlanta,  Geor- 
gia, for  approval  to  acquire  39.28  pter  cent 
oi  the  voting  shares  of  Tb«  First  National 
Bank  of  Dalton,  Dalton,  Georgia. 

nrst  National  Holding  Corp,  Atlanta,  Geor- 
gia, for  approval  to  acquire  The  Bank  of 
Dalton.  Dalton,  Georgia  IndlrecUy  through 
acquisition  of  The  First  National  Bank  of 
Dalton,  Dalton,  Georgia  and  National  Loan 
Company,  Dalton,  Georgia. 

APPROVED 

First  Maryland  Bancorp.  Baltimore,  BXary- 
Und,  for  approval  to  acquire  51  per  eent 
of  the  voting  shares  of  The  Hancock  Bank, 
Hancock,  Maryland. 

Boyal  Trust  Bank  Corp.,  Miami,  Florida,  for 
approval  to  acquire  51  per  cent  or  more  of 
tb»  voting  shares  of  Royal  Trust  Bank  of 
St.  Petersburg,  Oulfport,  Florida.* 

Boyal  Trust  Bank  Corp..  Itflaml.  Florida,  for 
approval  to  acquire  61  per  cent  or  more  of 
th«  voting  sharee  of  Royal  Trust  Bank  of 
Tampa,  Tampa,  Florida." 

Manufacturers  National  Corporation,  Detroit. 
Michigan,  for  approval  to  acquire  100  per 
cent  of  the  voting  shares  (less  directors' 
qualifying  shares)  of  National  Bank  of 
Southfleld,  Southfleld,  Michigan. 

Vorthwest      Bancorporatlon,      Minneapolis. 

BiUnnesota,  for  approval  to  acquire  90  per 

'  cent  or  more  of  the  voting  shares  of  First 

National    Bank    of    Ottiunws.    Ottumwa. 

Iowa. 

To  Expand  a  Bank  Holding  Company 
Pursuant  to  Section  4(c)  (8)  of  the  Bank 
Holding  Company  Act  of  1956. 

DELATED 

Flagship  Banks.  Inc.,  Miami  Beach,  Florida, 
notification  of  Intent  to  engage  in  de  novo 
activities  (acting  as  agent  for  the  sale  of 
credit  life  and  credit  accident  and  health 
Insurance  and  other  credit  related  insur- 
ance that  is  directly  related  to  extensions 


/ 


NOTICES 


of  credit  by  the  bank  holding  company 
cknd/or  Its  banking  and  non-bauklng  sub- 
sidiaries) at  offices  In  Tallahassee,  Mel- 
bourne, Orlando,  Tavares,  Sanford,  Kis- 
simmee,  TltusvlUe,  Ormond  Beach,  Cres- 
cent City.  Arcadia.  Tampa,  Lutz,  Mulberry, 
Zephyrhills,  F^ort  Meade,  Hlaleah,  Miami, 
Coral  Gables,  St.  Petersburg,  Jacksonville, 
Boynton  Beach,  West  Palm  Beach,  Port 
Myers,  Punta  Oorda,  all  located  in  Florida, 
through  a  subsidiary,  Seaforth,  Inc.,  5401 
West  Kennedy  Blvd.,  Tampa.  Florida 
(listed  on  H.2  No.  50,  1976  as  Received* 
and  at  West  Bay  Street,  Davenport,  120 
South  Lake  Shore  Way,  Lake  Alfred,  and 
Jones  Avenue  at  6th  Street,  Haines  City, 
all  located  In  Florida,  through  a  subsidiary, 
Seaforth,  Inc.  (listed  on  H.2  No.  51.  1976 
as  Received)    (12/30/76)  ' 

PERMITTED 

First  Penn.sylvania  Corporation.  Philadelphia, 
Pennsylvania,  notification  of  intent  to  en- 
gage In  de  novo  activities  (making,  acquir- 
ing, or  servicing  for  its  own  account  or 
for  the  account  of  others,  loans  or  other 
extensions    of    credit    In   particular   com- 
merical  lending  related  to  lease  transac- 
tions and  conditional  sales  financing)   at 
Center    Square    West,    16th    and    Market 
Streets,         Philadelphia,         Pennsylvania, 
through  its  subsidiary.  First  Pennsylvania 
Leasing,  Inc.  (12/30/76)  • 
tfBC  Co.,  Lincoln,  Nebraska,  notification  of 
Intent  to  continue  to  engage  in  de  novo 
'  activities  (conducting  the  business  of  an 
industrial  loan  and  Investment  company 
Including  Issuance  of  interest  bearing  sav- 
ings certificates  and  the  making  of  loans, 
Including     consumer     loans,     commercial 
loans,    and   real   estate   mortgage   loans) 
through  a  subsidiary.  Mutual  Savings  Com- 
pany and   (acting  as  an  Insurance  agent 
In  the  sale  of  credit  life  and  accident  In- 
surance directly  related  to  extensions  of 
credit    by   company's   subsidiary.    Mutual 
Savings    Company    for    the    purposes    of 
assuring  the  repayment  of  extensions  of 
credit  In  the  event  pt  death  or  dlsablUty 
of   the    borrower)    ttirough    a   subsidiary, 
NBC  Credit  Insurance  Agency.  Inc.  Such 
[  activities  will  be  conducted  at  the  south- 
west   comer    of    40th    &    South    Streets, 
Lincoln.  Nebraska  (12/31/76)  • 
Mercantile  Texas  Corporation,  Dallas,  Texas, 
notification  of  intent  to  engage  in  de  novo 
activities  (making  or  acquiring,  for  Its  own 
account  or  for  the  sw:count  of  others,  loans, 
or  extensions  of  credit  Including  the  fol- 
lowing: "consumer  credit"  loans;  accounts 
receivable  of  a  bank  In  connection  with 
purchases  made  by  holders  ot  credit  cards 
Issued  by  that  bank;  loans  secured  by  liens 
on  Improved  real  estate  and  payable  In  a 
lump  sum  at  maturity;   interim  loans  to 
finance    the    construction    of    industrial, 
commercial,  residential,  or  farm  building; 
short-term    commerclAl    loans    made    tor 
business  or  commercial  purposes  generally 
payable   within   90   days;    loans   made   to 
finance  the  acquisition  or  carrying  of  sic- 
counts   receivable   or   inventory   by  mer- 
chants   and    dealers;     retail    installment 
paper  originated  by  dealers  or  other  sellers 
of  goods  or  services  and  purchased  by  a 
bank;  equipment  leases  executed  In  financ- 
ing transactions  in  which  a  bank's  property 
has   been  purchased  for  the  purpose  of 
leasing   It  to   a   customer;    certificates   of 
deposit  Issued  by  a  bank  having  maturities 
ranging  from  30  to  270  days;    mortgage 
warehousing    loans    generally    secured    by 
pledges  of  the  mortgage  notes  and  ordi- 
narily held   for  one  jrear  or  less;    equip- 
ment financing  loans  made  by  businesses 
secured  by  personal  property  and  generally 
repayable  in  Installments  over  a  one-to- 
five  year  period;  Income-producing  mineral 


interest  loans  secured^by  income-producing 
mineral  interest  generally  repayable  In  In- 
stallments over  a  three-to-seven  year 
period;  repurchase  agreements  with  finan- 
cial Institutions  involving  money-market 
and  other  investments  in  short-term  secu- 
rities either  on  a  direct  Investment  or  on 
a  reptu-chase  basis)  at  1704  Main  Street, 
Dallas,  Texas  (12/30/76)  ' 

Fremont  Bancorporatlon,  Fremont,  Cali- 
fornia, notification  of  intent  to  engage  in 
de  novo  activities  (acting  as  investment  or 
financial  adviser  including  providing  port- 
folio and  investment  advice  to  any  person) 
at  39150  Fremont  Boulevard,  Fremont, 
California  (12/30/76)  » 

Security  Pacific  Corporation,  Los  Angeles, 
California,  notification  of  intent  to  engage 
in  de  novo  activities  (the  financing  of  per- 
sonal property  and  equipment  and  real 
property  and  the  leasing  of  such  property 
or  the  acting  as  an  agent,  broker,  or  adviser 
In  the  leasing  and/or  financing  at  such 
property  where  at  the  Inception  of  the 
Initial  lease  the  effect  of  the  transaction 
(and,  with  respect  to  governmental  entitles 
only,  reasonably  anticipated  futiure  trans- 
actions) will  yield  a  return  that  will  com- 
pensate the  lessor  for  not  less  than  the 
lessor's  full  Investment  In  the  property 
plus  the  estimated  total  cost  of  financing 
the  property  over  the  term  of  the  lease  and 
the  servicing  of  such  financing  and /or 
leases)  at  Suite  206,  The  Weber  Building, 
9420  Annapolis  Road,  Lanham,  Maryland, 
through  Its  subsidiary.  Security  Pacific 
Leasing  Corporation  (12/30/76)' 

Security  Pacific  Corporation,  Los  Angeles. 
California,  notification  of  intent  to  engage 
In  de  novo  activities  (the  origination  and 
acquisition  of  mortgage  loans  Including 
development  and  construction  loans  on 
multi-family  and  commercial  properties, 
for  its  own  account  or  for  the  sale  to  others 
and  servicing  of  such  loans  for  others)  at 
20370  Tower  Center  Lane,  Cupertino,  Cali- 
fornia, through  its  subsidiary.  Security 
Pacific  Mortgage  Corporation   (12/27/76)  » 

Security  Pacific  Corporation,  Los  Angeles, 
California,  notification  of  intent  to  engage 
In  de  novo  activities  (the  origination  and 
acqvasltlon  of  mortgage  loans  including 
development  and  construction  loans  on 
multl -family  and  commercial  properties, 
for  Its  own  account  or  for  the  sale  to  others 
and  the  servicing  of  such  loans  for  others) 
at  3735  Main  Street,  Riverside,  California, 
through  its  subsidiary.  Security  Pacific 
Mortgage  Corporation  (12/27/76)' 

•  •  •  •  • 

To  Expand  a  Bank  Holding  Company 
Pursuant  to  Section  4(c)  (12)  of  the  Bank 
Holding  Company  Act  of  1956. 

BETURNED 

Chicago  Helicopter  Industries.  Inc.,  Chicago, 
Illinois,  notification  of  Intent  to  acquire 
through  a  wholly-owned  subsidiary  to  be 
formed  the  operating  division  known  as 
"Steel  Packaging  Division — St.  Louis  Re- 
gion", of  N.L.  Industries,  Inc.,  New  York 
(12  28/76)' 

Applications  Received 

To  Establish  a  Domestic  Branch  Pur- 
suant to  Section  9  of  the  Federal  Reserve 
Act. 

Dutchess  Bank  and  Trust  Company,  Pough- 
keepsie,  New  York.  Branch  to  be  estab- 
lished at  the  Southwest  comer  of  MUl  and 
Garden  Streets,  City  of  Poughkeepsle, 
County  of  Dutchess. 


•4(c)(8)  and  4(c)  (12)  notifications  proc- 
essed by  Reserve  Bank  on  behtUf  of  the  Board 
of  Governors  under  delegated  authority. 
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The  Provident  Bank,  Cincinnati,  Ohio. 
Branch  to  be  established  at  Madison  and 
Michigan  Avenue,  Cincinnati.  Hamilton 
County. 

Tlie  Central  Trust  Company  of  Canal  Win- 
chester, Canal  Winchester,  Ohio.  Branch  to 
be  established  at  8  South  High  Street, 
Canal  Winchester,  Franklin  County. 

First  Virginia  Bank,  Falls  Church,  Virginia. 
Branch  to  be  established  at  Braddock  and 
Twlnbrooke  Roads,  Fairfax  County. 

The  De  Kalb  Bank,  De  Kalb,  Illinois.  Branch 
to  be  established  at  1602  Sycamore  Road. 
De  Kalb. 


To  Establish  an  Overseas  Branch  of  a 
Member  Bank  Pursuant  to  Section  25  of 
the  Federal  Reserve  Act. 

Manufacturers  Hanover  Trust  Company.  New- 
York,  New  York:  Branch — Milan.  Italy. 

•  •  •  •  • 

To  Form  a  Bank  Holding  Company 
Pursuant  to  Section  3(a)  (1)  of  the  Bank 
Holding  Company  Act  of  1956. 

Banco  Union,  CJK..,  Caracas,  Venezuela,  for 
approval  to  acquire  Indirectly  25  percent 
of  the  voting  shares  of  Union  Chelsea  Na- 
tional Bank,  New  York,  New  York,  the 
successor  by  absorption  to  Chelsea  National 
Bank,  New  York,  New  York. 

Consorclo  Plnanclero  Union,  S.A.,  Carcaras, 
Venezuela,  for  approval  to  acquire  In- 
directly 75  per  cent  of  the  voting  shares  of 
Union  Chelsea  National  Bank,  New  York, 
New  York,  the  successor  by  absorption  to 
Chelsea  National  Bank,  New  York.  New 
York. 

Union  International  Corporation,  Wilming- 
ton, Delaware,  for  approval  to  acquire  di- 
rectly 100  per  cent  of  the  voting  shares  of 
Union  Chelsea  National  Bank,  New  York, 
New  York,  the  successor  by  absorption  to 
Chelsea  National  Bank,  New  York,  New 
York. 

Farmers  Bancshares,  Inc.,  Hardinsburg,  Ken- 
tucky, for  approval  to  acquire  80  per  cent 
of  the  voting  shares  of  The  Farmers  Bank, 
Hardinsburg,  Kentucky. 

•  •  •  •  • 

To  expand  a  Bank  Holding  Company 
Pursuant  to  Section  3(aM3)  of  the  Bank 
Holding  Company  Act  of  1956. 

Republic  of  Texas  Corporation,  Dallas  Texas, 
for  approval  to  acquire  100  per  cent  of 
the  voting  shares  (less  directors'  qualify- 
ing shares)  of  Dallas  National  Bank  In 
Dallas,  Dallas,  Texas. 

•  «  •  •  a 

To  Expand  a  Bank  Holding  Company 
Pursuant  to  Section  4(c)  (8)  of  the  Bank 
Holding  Company  Act  of  1956. 

Chemical  New  York  Corporation,  New  York, 
New  York,  notification  of  Intent  to  engage 
in  de  7WVO  activities  (operating  as  an  In- 
dustrial bank  in  the  manner  authorized  by 
the  laws  of  the  State  of  Colorado  includ- 
ing: making  direct  loans,  purchasing  sales 
finance  contracts  and  such  other  exten- 
sions of  credit  as  would  be  made  or  ac- 
quired by  an  Industrial  bank;  providing, 
at  the  election  of  debtors  of  said  industrial 
bank,  group  credit  life  and  group  accident 
and  health  Insurance  directly  related  to 
such  extensions  of  credit;  and  receiving 
time  savings  deposits)  at  3779  Canyon 
Boulevard,  Boulder,  Colorado,  116  Kast 
FootbUls  Parkway,  Fort  CoUlns,  Colorado, 
and  1006  29th  Avenue  Court.  Greeley. 
Colorado,  through  Its  subsidiary.  Sunamer- 
Ica  Corporation  and  Its  subsidiary,  Sun  Fi- 
nance and  Loan  Company  (12/31/76).* 


Citicwp.  New  York,  New  York,  notification  of 
intent  to  relocate  de  »iot'o  activities  (the 
purchasing  and  servicing  for  its  own  ac- 
count consumer  installment  sales  finance 
contracts;  and  acting  as  broker  for  the 
sale  of  oonsiuner  credit  related  Ufe.  acci- 
dent and  health  Insurance  and  cousvimer 
credit  related  property  and  casualty  insur- 
ance on  purchased  con.sumer  installment 
sales  finance  contracts,  said  insimince  will 
only  be  offered  when  such  transactions  are 
the  equivalent  of  direct  extensions  of  con- 
sumer credit  by  the  subsidiary;  If  this  pro- 
posal Is  effected,  the  subsidiary  will  offer 
to  sell  insurance  as  follows:  group  credit 
life  accident  and  health  Insurance  to  cover 
the  outstanding  balances  on  consumer 
iiistallinent  sales  finance  contracts  to  obli- 
gators, singly  or  jointly,  with  their  spouses 
or  cosigners  in  the  case  of  life  coverage  in 
the  event  of  death,  or.  to  make  the  con- 
tractual monthly  payments  on  consumer 
installment  sales  finance  transactions  in 
the  event  of  the  obligators'  disability  to  the 
extent  permissible  under  applicable  State 
insurance  laws  and  regulations;  individual 
casualty  insurance  on  personal  property 
subject  to  security  agreements)  from  11950 
Airline  Drive,  Houston.  Texas  to  12400  1-46 
at  Greens  Road.  Houston.  Texas,  through 
Its  subsidiary.  Nationwide  Financial  Cor- 
poration (12.  28 '76). » 

Fidelity  Union  Bancorporatlon.  Newark,  New 
Jersey,  notification  of  intent  to  engage  in 
de  novo  activities  (the  business  of  making 
loans  in  the  present  maximum  amoiuit  of 
$5,000.00  or  less  under  the  provisions  of  the 
Penn-sylvania  Consumer  Discount  Company 
-\ct:  and  making  available  to  customers, 
credit  life  insxirance  and  disabUlty  Insur- 
ance covering  the  unpaid  balance  of  loans 
outstanding  and  fire  and  theft  insurance  to 
protect  household  goods  held  as  coUateral 
during  the  periods  of  credit  extensions) 
at  Valmont  Shopping  Center,  Route  93, 
West  Hazelton,  Luzeme  County,  Pennsyl- 
vania, through  its  subsidiary,  Subiu-ban  Fi- 
nance Company  and  Its  subsidiary.  Sentry 
Consumer  Discount  Company  (13/29/76).* 

Flnanclat  Services  Corporation  of  the  Mid- 
west. Rock  Island,  Illinois,  notification  of 
intent  to  engage  in  de  novo  activities 
I  m  Iking  or  acquiring,  for  its  own  account 
secured  and  unsecured  installment  loans 
and  other  extensions  of  credit  Including 
through  acceptance  of  drafts  primarily  to 
individuals,  and  selling  participations  In 
but  not  acting  as  underwriter,  agent,  or 
broker  with  respect  thereto  group  credit 
life  and  credit  health  and  accident  insur- 
ance coverage  directly  related  to  such  loaios 
and  other  extensions  of  credits)  at  831  IStta 
Avenue,  East  Moline.  Illinois,  through  Its 
subsidiary,  F.S.C.  Money  Shops,  Inc. 
(12  22/76)' 

National  Detroit  Corporation.  Detroit,  Michi- 
gan, notification  of  intent  to  engage  In  de 
novo  activities  (making,  acquiring,  and 
servicing  for  its  own  account  and  for  the 
account  of  others,  mortgage  loans  and 
other  extensions  of  credit  In  connection 
with  the  purchase,  development  and/'or 
Improvement  of  real  prc^)«-ty  and  all  ac- 
tivities incidental  thereto)  at  715  East 
Front  Street,  Traverse  City,  Michigan, 
through  its  subsidiary,  NBD  Mortgage 
Company  (12/10/76)* 

Northern  States  Bancorporatlon,  Inc.,  De- 
troit, Michigan,  notlfloatlon  of  intent  to 
relocate  de  notH>  activities  (mortgage  bank- 
ing activities  by  originating  residential, 
conunerclal  and  Industrial  mortgage  loans 


•4(c)(8)  and  4(c)  (12)  notificaUons  proc- 
essed by  Beaerv*  Bank  on  bebalf  ot  me 
Board  of  Governors  under  ddegated 
authority. 


for  lt«  own  account  but  principally  for 
sale  to  others,  servicing  such  loans  for 
others,  and  acting  as  an  investment  or  a 
financial  adviser  to  the  ertent  of  seizing 
as  the  advisory  eompany  for  a  mortgage  or 
real  estate  Investment  trust)  from  717 
South  Grand  Travwae  Street.  Flint.  Mlchi- 
L,.'!  to  G  3306  W.  Conmna  Road.  Flint. 
Michigan,  through  Its  subsidiary.  Kelly 
Mortgage  Investment  Company  (12  28  76 1  • 
Kirinerv  Bancshares.  Inc.,  Hardinsburg.  Ken- 
tucky for  approval  to  acquire  the  assets  of 
Farmers  Insurance  Agency  (previously  c^- 
erated  as  the  Bennett  Insurance  Agency ) , 
H.irdKi.'^burg.  Kentucky. 

•  •  «  •  • 

Reports  Received 

Proxy  Statement  (Special  Meeting) 
Filed  Pursuant  to  Section  14 'a)  of  the 
Securities  Exchange  Act. 

Union  Trust  Company  of  Wildwood. 
Wildwood,  New  Jersey. 

Petitions  for  Rulemaking 

None. 

Board  of  Governors  of  the  Federal 
Re.<:erve  System.  January  14. 1977. 

Griffith  L.  Garwood. 
Deputy  Secretary  of  the  Board. 

iFR  Doc. 77-1915  Filed  t-19-77;8:45  ami 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Federal  Council  on  the  Aging 

COMMITTEE  ON  THE   ECONOMICS  OF 
AGING 

Meeting 

The  Federal  Coimcil  an  the  Aging  was 
established  by  the  1973  amendments  to 
the  Older  Americans  Act  of  1965  (Pub. 
L.  93-29)  for  the  purpose  of  advising  the 
President,  the  Secretary  of  Health,  Edu- 
cation, and  Welfare,  the  Commissioner 
on  Aging,  and  the  Congress  on  matters 
relating  to  the  special  needs  of  older 
Americans. 

Notice  is  hereby  given  pursuant  to  Pub 
L.  92-463  that  the  PCA  Committee  on 
the  Economics  of  Aging  will  meet  on 
February  14,  1977  from  1  pjn.  to  5  p.m.. 
and  on  February  15.  1977  from  9:00  a.m. 
to  3  p.m.,  in  Rown  3131  HEW  North 
Building.  330  Ind^jendence  Ave.,  S.W 
Washington.  D.C.  20201.  The  agenda  will 
consist  of:  Status  of  Asset  Project:  Up- 
date on  Access  of  Minorities  to  Subsi- 
dized Housing;  Discussicwi  of  EstablL«;h- 
ment  of  Social  Security  Advisory  Com- 
mittee; Review  of  PCA  Actions  on  Health 
Care  for  the  Elderly  and  Review  of  1977 
FXUA  Work  Plan  and  approximate  com- 
l^etlon  date. 

This  meeting  will  be  open  for  public 
observation.  Further  information  on  the 
Council  may  be  obtained  from :  Cleonlce 
Tavanl,  Executive  Director.  Federal 
Council  on  the  Aging.  Washington.  DC 
20201.  telephone:   (202)  245-(H41. 

Cleohici  Tavani, 
Executive  Director, 
Federal  Council  on  the  Aginp. 

January  13,  1977. 

IFR  Doc.77-183fl  Filed  l-19-77;8:46  am] 
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SENIOR  SERVICES  COMMITTEE 
Meeting 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  amendmenta  to 
the  Older  Americans  Act  of  1965  (Pub.  L. 
90-29)  for  the  i^urpose  of  advising  the 
President,  the  Secretary  of  Health,  Edu- 
cation, and  Welfare,  the  Commissioner 
an  Aging,  and  the  Congress  on  matters 
relating  to  the  special  needs  of  older 
Americans. 

Notice  is  hereby  given  pursuant  to  Pub. 
L.  92-463  that  the  FCA  Senior  Services 
Committee  will  meet  on  February  15- 
16,  1977,  from  9:00  a.m.  to  5  p.m.  in  Room 
3131  HEW— North  Building,  330  Inde- 
pendence Ave.,  S.W.  Washington,  D.C. 
2P201.  TTie  agenda  will  consist  of:  Review 
of  FCA  Actions  on  Health  Care  for  the 
Elderly:  Development  of  FCA  Activities 
CEn  Systematizing  Federal  Services  and 
Benefits  for  the  Elderly:  Review  of  As- 
pects of  FCA  Frail  Elderly  Project:  Sta- 
tiis  of  National  Meals  on  Wheels  Legis- 
lation and  Review  of  1977  PCA  Work 
Plan. 

This  meeting  will  be  open  for  public 
observation. 

Purtiier  information  on  the  Council 
may  be  obtained  from :  Cleonlce  Tavanl, 
Executive  Director.  Federal  Council  on 
the  Aging.  Washington,  D.C.  20201,  tele- 
phone: (202)  245-0441. 

Jaihtart  13,  1977. 

Cleonice  Tavani, 
Executive  Director, 
Federal  Council  on  the  Aging. 

|FR  Doc.r7-1837  PUed  1-19-77:8:45  am] 
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NOTICES 


Office  of  Education 

EMERGENCY  SCHOOL  AID  ACT 

Interpretation  Re«;arding  Desegregation 
Plans 

The  purpose  of  this  notice  Is  to  clarify 
for  local  educational  agencies  ("LEA's") 
seeking  financial  assistance  iznder  the 
Btaergency  School  Aid  Act  ("ESAA"; 
Title  VII  of  Pub.  L.  92-318,  as  amended 
(20  U.S.C.  1601-1619) )  with  respect  to 
tfae  characteristics  of  plans  fbr  "desegre- 
gation" as  that  term  Is  used  in  section 
106(a)  (1)  (A)  of  the  statute. 

'  Backsrottnd 

Section  706(a)  (l)(A>  authorizes  fi- 
nancial assistance  to  a  local  educational 
agency  which  is  implementing  a  plan — 

(I)  Which  has  been  undertaken  pursuant 
to  %  final  order  Issued  by  a  court  of  the 
Vnlted  States  or  a  cout  of  any  State,  or  any 
other  State  agency  or  official  of  competent 
Jurisdiction,  and  which  requires  the  de- 
mgregation  of  minority  group  segregated 
tfttUlren  or  faculty  In  the  elementary  and 
■econdary  schools  of  such  agency  ■  *   *:  or 

(II)  Which  has  been  approved  by  the  Sec- 
retary (of  HEW)  as  adequate  under  Title  VT 
<$  the  Civil  Rights  Act  of  19«4  for  the  de- 
wtgregatiom  of  minority  group  segregated 
cfiildren  or  faculty  In  such  schools  •  •  • 
(Italic  supplied.) 

Program  regulations  adopted  under  the 
ESAA  define  "desegregation",  at  45  CFR 
185.03,  as  foUows: 


(k)  The  term  "desegregation"  means  the 
aeslgnment  of  children  or  faculty  to  public 
schools  and  within  such  schools  without 
regard  to  their  membership  In  a  minority 
^oup,  but  "desegregation"  does  not  mean 
the  asslgrnment  of  such  persons  to  or  within 
public  schools  in  order  to  overcome  racial 
imbalance. 

Information  sought  by  local  educa- 
tional agencies  indicates  that  there  re- 
mains some  uncertainty  as  to  whether 
particular  plans  are  "desegregation" 
plans  within  the  meaning  of  these  statu- 
tory and  regulatory  provisions.  Questions 
have  arisen  as  to  the  applicability  cf 
these  provisions  in  the  case  of  LEA's  im- 
plementing plans  to  improve  the  quality 
of  educational  services  to  minority  group 
children  where  no  finding  of  illegal  con- 
duct respecting  those  children  has  been 
made,  or  plans  undertaken  in  response 
to  a  finding  of  illegal  conduct  (particu- 
larly violations  of  Title  VI  of  the  Civil 
Rights  Act  of  1964)  other  than  the  il- 
legal separation  of  minority  group  chil- 
dren or  faculty  from  their  nonminority 
group  counterparts.  Therefore,  the  Com- 
missioner has  determined  that  publica- 
tion of  an  interpretation  of  section  706 
(a)  (1)  (A)  will  aid  LEA's  in  assessing 
their  eligibility  for  ESAA  assistance,  and 
will  help  to  ensure  the  uniform  adminis- 
tration of  progTums  under  the  ESAA 
throughout  the  country. 

Interpretation 

'  1.  It  is  the  Commissioner's  interpre- 
tation that  a  plan  for  the  "desegrega- 
tion of  minority  group  segregated  chil- 
dren or  faculty"  under  section  706(a)  (1) 
(A),  unlike  other  qualifying  plans  de- 
scribed in  section  706(a) ,  must  arise  out 
of  a  legal  obligation  to  remedy  illegal 
conduct.  This  reading  of  the  statute  is  in 
accord  with  the  distinction,  in  the  above - 
quoted  regulatory  definition  of  "desegre- 
gation", between  assignments  without 
regard  to  minority  group  membership 
("desegregation")  and  assignments  to 
overcome  racial  imbalance  (not  "deseg- 
regation"). It  is.  furthermore,  consist- 
ent with  the  legislative  history  of  the 
statute.  Tlie  House  Report  on  the  bill 
which  became  the  ESAA  (H.R.  2266,  92nd 
Cong.)  states  as  follows  regarding 
categories  of  eligibility: 

The  first  category  of  eligibility  includes' 
those  districts  Implementing  plans  to  de- 
segregate or  Integrate  under  mandate  from 
Federal  or  State  courts  or  from  the  Depart- 
ment of  Health,  Education,  and  Welfare 
(Tinder  authority  of  title  VT  of  the  Civil 
Klghta  Act  of  1964).  (H.R.  Rep.  No.  92-57(5, 
92nd  Cong.,  1st  Sees.  13  (1971);  Italics  sup- 
lolled.) 

•nie  report  on  the  Senate  counterpart  to 
Gie  same  bill  (S.  1557,  92nd  Cong.)  also 
makes  that  point  In  the  following  lan- 
guage: 

In  ascertaining  the  eligibility  of  any  local 
educational  agency  on  the  basis  of  Its  Im- 
plementation of  a  plan  In  compliance  with 
the  categories  provided  In  [clauses  (1)  and 
(11)  of  section  706(a)  (1)  (A)  ].  the  end  re- 
quirement of  the  plan  and  the  origin  of  th» 
requirement  must  be  considered.  (Sen.  Bep. 
No.  93-61,  92nd  Cong,  1st  Sess.  35  (1971); 
Italics  supplied.) 


For  these  reasons,  the  Commissioner 
will  consider  as  a  "desegregation"  plan 
under  section  706(a)(1)(A)  (1)  or  (ii) 
only  a  plan  which  is  premised  on  a  find- 
ing of  illegal  conduct,  and  which  consi.s^s 
of  the  steps  required  by  the  pertinent 
court,  agency,  or  official  to  remedy  that 
illegal  conduct.  In  particular,  a  plan 
under  clause  (11)  of  that  section,  relatir.:^ 
to  title  VI  of  the  Civil  Rights  Act  of  1964, 
will  be  deemed  to  Include  only  steps  ap- 
proved as  adequate  to  remedy  a  viola- 
tion of  that  statute.  Where  an  LEA  has 
not  violated  title  VT.  it  must  look  to  oth'-r 
provisions  of  section  706(a)  as  a  basis  for 
its  eligibility  for  ESAA  assistance.  (20 
U.S.C.  1605(a)(1)(A)) 

2.  In  addition,  the  Commissioner  in- 
terprets the  phrase  "desegregation  of 
minority  group  segregated  children  or 
faculty"  in  section  706(a)  (1)  (A)  to  refer 
to  the  reas-signment  of  children  or 
faculty  in  order  to  overcome  the  illegal 
separation  of  minority  group  children 
or  faculty  from  their  nonminority  group 
counterparts  in  a  local  educational 
agency's  schools.  Under  this  Interpreta- 
tion the  terms  "desegregation"  and 
"segregated"  in  the  quoted  phrase  are 
given  the  meanings  they  are  understood 
to  have  in  ordinary  usage,  and  meanings 
which  are  in  accord  with  the  regulatory 
definition  of  "desegregation"  set  out  at 
45  CFR  185.02  (k) .  This  interpretation  is 
also  consistent  with  expressions  of  the 
Congressional  purpose  in  enacting  the 
statute.  The  House  report  on  H.R.  22G6 
states  as  follows: 

The  rationale  for  the  reported  bill  Is  best 
expressed  In  the  President's  words:  "This  Act 
deals  specifically  with  problems  which  arise 
from  racial  separation,  whether  deliberate 
or  not,  and  whether  past  or  present." 

(H.R.  Rep.  No.  92-576,  92d  Cong.,  1st 
Sess.  3  (1971);  emphasis  supplied.) 

(Undeliberate  separation  is  treated  in  this 
bill,  and  In  the  statute  as  enacted.  In  provi- 
sions dealing  with  plans  affecting  "minority 
group  isolation".) 

The  Senate  report  on  S.  1557  Indicates 
that  a  similar  need  was  addressed  by  that 
blU: 

Whether  or  not  it  is  deliberate,  racial, 
ethnic,  and  socio-economic  separation  In  our 
schools  and  school  systems  have  serious  and 
often  Irreparable  adverse  effects  on  the  edu- 
cation of  all  children,  be  they  from  deprived 
or  from  advantaged  backgroimds.  (Sen.  Rep. 
No.  92-61.  92d  Cong.,  Ist  Sess.  6  (1971); 
emphasis  supplied.) 

In  the  light  of  this  legislative  history, 
as  well  as  the  language  of  the  statute, 
the  Commissioner  will  consider  as  a  "de- 
segregation" plan  under  section  706(a) 
(1)  (A)(1)  or  (11)  only  those  plans,  or 
parts  of  plans,  which  provide  for  the  re- 
assignment of  illegally,  separated  chil- 
dren or  faculty  to  or  within  the  schools  of 
a  local  educational  agency. 

(20  use.  1605(a)(1)(A)) 

Eftective  Date 

Pursuant  to  section  431  (d)  of  the  Gen- 
eral EducatlMi  Provisions  Act,  as 
amended  (20  U.S.C.  1232(d) ) ,  thte  doca- 
ment  has  been  transmitted  to  the  Con- 
gress concurrently  with  Its  publication  In 
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the  Federal  Register,  and  becomes  effec- 
tive on  the  forty-fifth  day  following 
transmission,  subject  to  the  provision  in 
section  431(d)  concerning  Congressional 
action  and  adjournment. 

Dated:  January  17. 1977. 

Edward  Aguirre, 
United  States  Commissioner 
of  Education. 

Approved : 

VraciNiA  Y.  Trotter. 
Assistant  Secretary  for  Educa- 
tion. 

[FRDoc.77-1871  PUed  1-19- 77;8:45  am] 


Public  Health  Service 

QUALIFIED  HEALTH   MAINTENANCE 

ORGANIZATIONS 

Usting 

Notice  is  hereby  given,  pursuant  to  42 
CFR  110.605.  that  in  the  month  of  De- 
cember 1976  the  following  entitles  have 
been  determined  to  be  qualified  health 
maintenance  organizations  under  section 
1310(d)  of  the  Public  Health  Service  Act 
(42U.S.C.  300e-9(d)). 

List  op  Qvai.ifixd  Heai.tk  Maintenance 
Organizations 

Name,  address,  service  area,  and  date  of 
qualification  (Preoperational  qualified  health 
maintenance  organizations:  42  CFR  110.603 
(c)) 

1.  Capital  Area  Community  Health  Plan. 
Inc.,  Box  1894.  146  State  Street.  Albany.  New 
York  12201.  Service  area  as  foUows: 

Albany  County 

Gullderland  Town 
Knox  Town 
New  Scotland  Town 
RensselaervUle  Town 
WatervUet  City 
Westerlo  Town 


Albany  City 
Berne  Town 
Bethlehem  Town 
Coeymans  Town 
C<dioes  City 
Colonle  Town 
Green  Island  Town 


Rensselaer  County 


Brunswick  Town 
East  Oreenbush 

Town 
Grafton  Town 
Nassau  Town 
North  Oreenbush 

Town 


Plttstown  Town 
Poestenklll  Town 
Rensselaer  City 
Sand  Lake  Town 
Schaghtlcoke  Town 
Schodack  Town 
Troy  City 


Saratoga  County 


Ballston  Town 
Charlton  Town 
Clifton  Park  Town 
Galway  Town 
Half  moon  Town 
Malta  Town 
MechanicvlUe  City 


Milton  Town 
Saratoga  Town 
Saratoga  Springs 

City 
StUlwater  Town 
Waterford  Town 


Schenectady  County 


t 


Duanesburg  Town  Prlncetown  Town 

OlenvUle  Town  Rott«rdam  Town 

Nlskayuna  Town  Schenectady  City 

Date  of  Qualification:   December  6,  1976. 

2.  Central  Essex  Health  Plan,  715  Park 
Avenue,  East  Orange,  New  Jersey  07017. 
Service  area :  Essex  County  communities 
of: 

BellevUle  East  Orange 

Bloomfield  Essex  FeUs 

CaldweU  Fairfield 

Cedar  Grove  Olen  Ridge 


Orange 

Roseland 

South  Orange 

Vertma 

West  Oaldwell 

West  Orange 


Irvington 

Livingston 

Maplewood 

MlUburn 

Montclalr 

North  Caldwell 

Nutley 

Date  of  Qualification:   December  28,  1976. 

Files  containing  detailed  information 
regarding  the  qualified  health  mainte- 
nance organizations  will  be  available  for 
public  inspection  between  the  hours  of 
8:30  a.m.  and  5:00  p.m.,  Monday  through 
Friday,  at  the  Office  of  Quality  Stand- 
ards, Ofifice  of  the  Assistant  Secretary  for 
Health,  Department  of  Health,  Educa- 
tion and  Welfare,  Room  14A-27,  Park- 
lawn  Building,  5600  Fishers  Lane.  Rock- 
ville,  Mar>iand  20857. 

Questions  about  the  review  process  or 
requests  for  information  about  qualified 
health  maintenance  organizations 
should  be  sent  to  the  same  ofiBce. 

Dated:  January  11.  1977. 

John  A.  O'Rourke, 
Acting  Director. 
Office  of  Quality  Standards. 

January  12.  1977. 
|PR  Doc  77-1821  Filed  I    19  77  8:45  am) 


Social  Security  Administration 

SECRETARY  OF  HEALTH,  EDUCATION, 
AND  WELFARE  DEPARTMENT 

Redelegations  of  Authority  Pertaining  to 
the  Reimbursement  of  Suppliers  of  End- 
Stage  Renal  Disease  Services  Under  the 
Medicare  Program,  and  to  the  With- 
drawal of  Approval  of  Medicare  Cover- 
age of  Such  Suppliers  of  Services 

Correction 

In  FR  Doc.  37112,  appearing  at  page 
55242  in  the  issue  of  Friday.  Decem- 
ber 17,  1976,  on  page  52243,  in  the 
ninth  line,  in  the  first  column,  follow- 
ing the  words  "subsection  (g)",  delete 
the  words  "of  section  (gi". 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

CHIEFS.  LANDS  SECTION  AND  MINERALS 
SECTION.  BRANCH  OF  LANDS  AND 
MINERALS  OPERATIONS,  CALIFORNIA 

Redelegation  of  Authority 

1.  Pursuant  to  the  authority  contained 
hi  Section  2.1  and  Part  HA  of  BLM  Order 
No.  701  (29  PR  10526,  July  29,  1964),  as 
amended,  the  following  authority  Is  here- 
by delegated  to  the  Chief,  Lands  Section, 
and  Chief,  Minerals  Section,  to  take  ac- 
tion on  the  following  matters: 

A.  C;iic/.  Lands  Section.  Section  2.2(b) , 
2.2(k).  2.3(a)  authority  limited  to  Sec- 
tion 1.3(a)(1)  of  Part  I  of  BLM  Order 
No.  701,  2.3(c).  Subject  to  receipt  of  re- 
port from  the  State  Director:  2.5(b)  and 
2.5(c) .  Subject  to  classification  action  by 
the  State  TDirector  where  necessary:  2.9 
(a) ,  2.9(b) ,  2.9(c).  subject  to  approval  ot 
wdor-of -title  or  claim  of  right  by  the 
Regional  Solicitor,  2.9(d)  stibject  to  title 
approval  by  the  Regional  Solicitor  and 
subject  to  Part  1.0(b)  (4)  irhere  the  se- 
lected   lands    appraised    value    exceeds 


1250.000.  2.9te>.  2.9(f),  2.9  <hi  through 
(n).  Inclusive.  2.9  (p)  through  (s' .  inclu- 
sive. 2.9(u) .  2.9(x) .  2.9(y) . 

B.  Chief,  Minerals  Section.  Secti<Mis 
2.2(b).  2.3(a)  authority  limited  to  Sec- 
\Aaa  1.3(a)(1)  of  Part  I  of  BLM  Order 
No^JTOl.  2.3(c),  2.6(a)  through  (1).  in- 
clusive, 2.6 (n)  authority  does  not  Include 
(1)  functions  pertaining  to  geothermal 
deposits  that  involve  approval  or  execu- 
tion of  unit  or  cooperative  agreements, 
communitizating  agreements,  operating, 
drilling,  or  develc^ment  contracts,  and 
(2>  functions  relating  to  the  grant,  ap- 
proval, or  termination  of  the  waiver,  sus- 
pension, or  reduction  of  rental  or  mini- 
mum royalty,  the  reduction  of  royalty, 
suspension  of  operations,  or  production 
imder  a  lease. 

2.  The  Chief,  Branch  of  Lands  and 
Minerals  Operations,  may,  at  his  discre- 
tion, personally  exercise  8uiy  authority 
hereby  delegated  to  the  Chief,  Lands 
Section,  and  the  Chief.  Minerals  Section. 

3.  The  authority  delegated  in  para- 
graph 1  above  may  not  be  redelegated. 
but  the  Chief  of  each  section  may.  by 
written  order,  designate  any  qualified 
employee  of  that  secticm  to  perform  the 
fimctions  of  the  position  in  an  acting  ca- 
pacity, in  the  CThief 's  absence.  Such  order 
will  be  approved  by  the  Chief,  Branch  of 
Lands  and  Minerals  Operations. 

4.  Effective  date.  This  redelegation  will 
become  eflfective  immediately  Januarv 
21.  1977. 

Charles  R.  Knight, 
Chief,  Division  of 
Technicai  Servicer 

.'^ Improved:  January  13,  1977. 
Ed  Hastky, 
State  Director. 

(FR  Doc. 77-1930  PUed  1-1^77.8:45  am) 


NEVADA 
Airport  Lease  Applicationc 

January  13,  1977. 
1    Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24, 1928  (49  U.S.C.  211- 
214  ^  Max  D.  Plerson,  has  applied  for  air- 
port leases  on  the  following  lands: 

Mot-NT  Diablo  Meridian,  Nevada 

T.  16  N.,  R.  21  E.. 

Sec  22,  SW  Vi  NW  '4 .  S '  ^ : 

Sec.27,  Ni/jNE"^; 
T    16  N..  R.  22  E.  (partially  unsurvevedi 

Sec.  16,  NE'4,S'/i: 

Sec.    20.    N'4,   8W14.    N>4SEi4,    SW^SE-, 
SWi-iSEHSEVi,   N^SEi4SE>4; 

Sec,  29,  N<4,  W'^SW^; 

Sec.  30,  N'j,  S»iSW><».  NE'iSWV*.  SE^ 

2.  The  purpose  of  this  notice  is  to  in- 
form the  public  that  the  filing  of  these 
applications  segregate  the  described  pub- 
lic lands  from  all  other  forms  of  appro- 
priation under  the  public  land  laws. 

3.  Interested  persons  desiring  to  ex- 
press their  views  should  promptly  send 
their  comments  together  with  their  name 
and  address  to  the  District  Manager. 
1050  E.  Williams,  Carson  City.  Nevada 
80701. 

Charles  Hancock. 

Acting  Chief, 
Division  of  Technical  Services 

IPR  Doc  77-190e  Filed  1-19-77:8:45  ami 
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NEVADA 
Airport  Lease  Application 

Janttast  13.  1977. 

1.  Notice  is  hereby  given  that  pursu- 
ant to  the  Act  of  May  24,  1928  (49  XJJ3.C, 
211-214) ,  Chester  Oxborrow  has  applied 
for  an  airport  lease  on  the  following 
land: 

Mount  Diablo  Meridian,  Nevada 

T.  1  M,  R.  as  E., 
Sec.  36,  SE^NE>4SE%. 

2.  The  purpose  of  this  notice  is  to  in- 
tarm  the  public  that  the  fillncr  of  this 
application  segregates  the  described  land 
from  all  other  forms  of  appropriation  un- 
der tiie  public  land  laws. 

3.  Interested  persons  desiring  to  ex- 
press their  views  should  promptly  send 
their  comments  together  with  their  name 
aad  address  to  the  District  Manager,  Bu- 
reau of  Land  Managemoit.  4765  West 
VegBS  Drive,  Box  5400.  Las  Vegas,  Nevada 
89102. 

Charles  Hancock. 

Acting  Chief, 
Division  of  Teohnical  Services. 

[TO  Doc.77-1920  FUed  l-l»-77;8:45  am] 


[NM  29478  and  29539] 

NEW  IMEXICO 

Applications 

Janttary  11,  1977. 
Notice  is  hereby  given  that,  pursuant 
to  section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185).  as  amended  by 
the  Act  of  November  16.  1973  (87  Stat. 
516) ,  El  Paso  Natural  Gas  Company  has 
applied  for  two  4V2-inch  natural  gas 
pipeline  rights-of-way  across  the  follow- 
ing lands: 

New  Mexico  Principai,  Meridiak, 
Nrw  Mexico 

T.  20  S..  R.  27  E.. 

Sec.  28.  S'4SWV4  and  SWViSEVi; 

Sec.  29.  SE>4SW%  and  SEi^BEVi: 

Sec.  33,  NWViNE^. 
T.21S,  R.  27E.. 

Sec.33.  NViNEV4: 

Sec.  34.  NW%NWV4. 

These  pipelines  will  convey  natural 
gas  across  1.956  miles  of  national  re- 
source lands  in  Eddy  County,  New 
Mexico. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  l)e  pro- 
ceeding with  consideration  of  whether 
the  Implications  should  be  approved,  and 
If  so,  under  what  terms  and.conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District  Man- 
ager, Bureau  of  Land  Management,  P.O. 
Box  1397,  Roewell.  New  Mexico  88201. 

Prbd  E.  Padilla, 
Chief.  Branch  of 
Lands  and  Minerals  Operations. 

ira  Doc.T7-190e  FUed  l-19-77;8:46  am] 


NOTICES 

[NM  39304] 

NEW  MEXICO 

Applications 

Janttary  11,  1977. 

Notice  is  hereby  given  that,  pursuant 
to  section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  tJJS.C.  185),  as  amended  by 
the  Act  of  November  16,  1973  (87  Stat. 
576),  Southern  Union  Gathering  Com- 
pany has  applied  for  twelve  2,  4.  and  6- 
Inch  natural  gas  pipeline  right-of-way 
across  the  following  land: 
Nrw  Mexico  Principal  Meridian,  New  Mexico 

T.  30  N..  R.  11  W.. 
Sec.  1.  lota  12.  13,  15.  and  16; 
Sec.  2.  lots  5  and  6; 
Sec.  11,  lots  2.  3.  and  4; 
Sec.  12,  lots  2,  3,  4.  5.  7,  and  11; 
Sec.  13,  lots  3.  4,  and  7; 
Sec.  14.  lots  2,  5,  and  6. 

This  pipeline  will  convey  natural  gas 
across  4.998  miles  of  national  resource 
land  in  San  Juan  County,  New  Mexico. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be  pro- 
ceeding with  consideration  of  whether 
the  application  should  be  approved,  and 
if  so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District  Man- 
ager. Bureau  of  Land  Management,  P.O. 
Box  6770,  Albuquerque,  New  Mexico 
87107. 

Fred  E.  Padilla. 

Branch  of 
Lands  and  Minerals  Operations. 

IFR  Doc.77-1910  Piled  l-19-77;8:45  am] 


name  and  address  to  the  District  Mono- 
ger,  Bureau  of  Land  Management,  P.O. 
Box  1397,  Roswell.  New  Mexico  88201. 

Frzo  E.  Padilla, 
Chief,  Branch  of 
Lands  and  Minerals  OperatioTis. 

[FR  Doc.77-1911  Piled  1-19-77:8:45  am] 


[NM  29535  and  29536] 

NEW  MEXICO 

Applications 

January  11.  1977. 

Notice  is  hereby  given  that  pursuant 
to  section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185),  as  amended  by 
the  Act  of  November  16.  1973  (87  Stat 
576),  Continental  Oil  Ctompany  has  ap- 
pHed  for  two  4-lnch  natural  gas  pipeline 
rights-of-way  across  the  following 
lands: 

New  Me.\ico  Principal  Meridian, 
New  Mexico 

T.  18  S.,  R.  31  E.. 

Sec.  20.  SEV4SWV4  and  SW^SEVi; 
T.  19  S.,  R.  31  E.. 

fcec  1.  lot  3  and  S'/jNWVi. 

These  pipelines  will  convey  natura 
gas  across  0.695  mUes  of  national  re- 
source   lands    in    Eddy    County,    New 
Mexico. 

The  purpose  of  this  notice  is  to  in- 
form the  public  that  the  Bureau  will  ba 
proceeding  with  consideration  of  whether 
the  application  should  he  approved,  and 
if  so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
tlieir  views  should  promptly  send  thei^ 


[NM  29548] 

NEW  MEXICO 

Application 

January  13,  1977. 
Notice  is  hereby  given  that  pursuant 
to  section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185).  as  amended  by 
the  Act  of  November  16.  1973  (87  Stat. 
576) ,  Norhern  Natural  Gas  Company  has 
applied  for  one  4-inch  natural  gas  pipe- 
line right-of-way  across  the  following 
land: 

New  Mexico  Principal  Meridian, 
New  Mexico 

T.  20  S.,  R.  37  E.. 
Sec.6,  EV4SW%. 

This  pipeline  wiU  convey  natural  gas 
across  0.287  miles  of  natural  resource 
land  in  Lea  County.  New  Mexico. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be  pro- 
ceeding with  consideration  of  whether 
the  application  should  be  approved,  and 
if  so,  imder  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District  Man- 
ager. Bureau  of  Land  Management,  P.O. 
Box  1397,  Roswell,  New"^exlco  88201. 

Raul  E.  Martinez, 
Acting  Chief,  Branch  of 
Lands  and  Mineral  Operations. 
[PR  Doc. 77-19 19  Piled  1-19-77:8:45  am] 


[OR  10458-B] 
OREGON 
Order  Providing  for  Opening  of  Public  Land 
January  12,  1977. 

1.  In  an  exchange  of  lands  made  under 
the  provisions  of  the  Act  of  July  31,  1939, 
53  Stat.  1144,  the  following  land  has 
l)een  reconveyed'  to  the  United  States : 

Willamette  Meridian 

T.  2  S..  R.  6  E.. 

Sec.  36.  S^SEV4. 

The  area  described  contains  80  acres 
in  Clackamas  County  and  Is  adminis- 
tered under  the  policy  of  sustained-yield 
forest  management  which  governs  the 
administration  of  the  revested  Oregon 
and  California  Railroad  lands. 

2.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  law  applicable  to  re- 
vested Oregon  and  California  Railroad 
lands,  the  land  described  in  paragraph  1 
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hereof  is  hereby  op«i  to  <H>eration  of  the 
public  land  laws,  including  the  mining 
laws  (Ch.  2.  Title  30  U.S.C.),  and  the 
mineral  leasing  laws.  All  valid  apphca- 
tions  received  at  or  prior  to  10:00  a.m., 
February  17,  1977,  shall  be  considered  as 
simultaneously  filed  at  that  time.  These 
received  thereafter  shall  be  considered  in 
the  order  of  filing. 

3.  Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief.  Branch  of 
Lands  and  Minerals  Operations.  Bureau 
of  Land  Management.  P.O.  Box  2965. 
Portland,  Oregon  97208. 

Harold  A.  Berends, 
Chief,  Branch  of 
Lands  and  Minerals  Operations. 

|PR  Doc.77-1921  Filed  1-19-77:8:45  am] 


[Colorado  436] 

PARTIAL  TERMINATION  OF  PROPOSED 
WITHDRAWAL  AND  RESERVATION  OF 
LANDS 

January  10,  1976. 

Notice  of  a  Forest  Service,  U.S.  De- 
partment of  Agriculture  application, 
Colorado  4436,  for  withdrawal  and  res- 
ervation of  lands  for  public  purposes 
was  published  as  FR  Doc.  68-9371,  on 
pa*:e  11181  of  the  issue  of  August  7,  1968. 
The  applicant  agency  has  cancelled  its 
application  insofar  as  it  affects  the  fol- 
lowing described  lands: 

Sixth  Principal  Meridian 

T.  8  S.,  R.  78  W, 
See.  aS:  Lot  1: 

Lot  2.  Nortli  16  cbalns  of  east  10  chains; 
liOt  8,  Soutb  6  ebalQs; 
Lot  9,  East  10  chains  of  South  5  chains: 
W^SBVi. 

"ITie  above  area  aggregates  150  acres. 

■nierefore,  pursuant  to  the  regulations 
contained  In  43  CPR,  Part  2311,  such 
lands  will  be  relieved  of  the  segregative 
effect  of  Oie  above-mentioned  applica- 
tion 30  days  from  the  date  of  this  notice. 

Alan  D.  Campbell, 

Acting  Chief, 
Branch  of  Land  Operations. 

IFR  D0C.77-1B79  Piled  1-19-77:8:45  am] 


PACinC  OUTER  CONTINENTAL  SHELF 
OFFICE  . 

Approval  of  Outer  Continental  Shelf  Official 
Protraction  Diagram 

1.  Notice  Is  hereby  given  that,  effec- 
tive January  21,  1977,  the  following  OCQ 
Oflaclal  Protraction  Diagram  approved 
on  the  date  Indicated,  is  available,  for 
Information  only.  In  the  Pacific  Outer 
Continental  Shelf  Office,  Bureau  of  Land 
Management,  Los  Angeles.  CA.  In  ac- 
cordance with  Title  43,  Code  of  Federal 
Regulations,  this  protraction  diagram  ts 
the  traslc  record  for  the  description  of 
mineral  and  oil  and  gas  lease  offers  in 
the  geographic  area  It  represents. 

OUTER    CONTINENTAL    SB3CLF   OFTICIAL 
FBOTRACTTON  mAGXAM 


2.  CNHJies  of  this  diagram  are  for  sale 
at  two  dollars  ($2.00)  per  sheet  by  the 
Manager,  Pacific  Outer  CoatlntmtiU 
Shelf  Ofi&ce.  Bureau  of  Land  Manage- 
ment, 300  N.  Los  Angeles  St.,  Rm.  7127. 
Los  Angeles,  CA  90012.  Checks  or  money 
orders  should  be  made  payalale  to  the 
Bureau  of  Land  Management. 

William  E.  Grant, 
Manager.  Pacific  Outer 
Continental  Shelf  Office. 

IPR  Doc   77-1883  PUed  1-19-77:8:45  am] 


Geological  Survey 

KNOWN  GEOTHERMAL  RESOURCES  AREA 

Land  Description;  Lake  City-Surprise  Valley, 
California;  Correction 

"nie  following  Is  a  correction  to  the 
land  description  for  the  Lake  CTlty-Sur- 
prise  Valley  Known  (jeothermal  Re- 
sources Area  FR  Doc.  75-5605  which  ap- 
peared en  pag^e  8972  of  the  Tuesday. 
March  4,  1975  issue.  The  descriptl<m  of 
the  portion  of  the  known  geothermal  re- 
sources area  lying  in  T.  41  N.,  R.  17  E., 
MDM  should  read  as  follows : 

T.  41  N..  R.  17  E., 
Sees.  S,  4; 
Sec.  6,  projected; 
Sees.  6.  7.  aU  protracted  lands  at  per  CaUf . 

Protraction  Diagram  166; 
Sec.  8.  projected; 
Sees.  9.  10.  15; 
Sec.  16.  all  protracted  landb  >«>  per  Cailf. 

Protraction  Dtagram  166; 
Sec.  21.  projected; 
Sees.  22.  27; 
Sec.  38,  all  protracted  lands  a?  per  Calif. 

Protraction  Diagram  166. 

Dated:  January  7,  1977. 

WiLLARD  C.  Gere, 
Acting  Conservation  Manager, 

Western  Region. 

[PR  Doc  77-1881  PUed  l-19-77;8:45  am] 


Description : 
NI  10-12.- 


Approial  date 
—  Dec   6.  1976 


Office  of  the  Secretary 

CENTRAL  VALLEY  PROJECT 

Rates  for  Sale  of  Power  to  Pacific  Gas  and 
Electric  Company 

On  February  20,  1976,  the  Department 
of  the  Interior  announced  a  proposed 
rate  adjustment  to  PG&E  for  Northwest 
power.  Subsequently,  written  comments 
were  made  by  Interested  thirties  and 
meetings  were  held  in  Washington,  D.C., 
and  In  Sacramento  and  San  FYanclseo, 
CahfomlaL,  with  Interested  parties.  PG&E 
has  agreed  that  the  rate  ultimately  de- 
cided upon  will  be  retroactive  to  April  1, 
1976. 

Attached  ai-e  cc^Jies  of  letters  regard- 
ing the  final  rate  (rffered  PG&E  by  the 
Department  and  subsequent  acceptance 
of  that  rate  by  PG&E. 

The  final  position  of  the  Department 
of  the  Interior  in  this  matter  Is  pre- 
sented in  the  statement  set  forth  Iselow. 

Dated:  January  12,  1977. 

Dennis  N.  Sachs. 
Deputy  Assistant  Secretary 
of  the  Interior. 


Final  Position  ok  an   Aixjusiment   in 

Rates  to  thz  Pacxtic  Gas  and  Electric 

Company  for  Nortitwest  Capacitt  and 

Energy 

December  14.  1976. 

The  purpose  of  this  statement  is  to 
announce  the  final  decision  regarding 
power  rates  to  PG&E  for  capacity  and 
energy  imported  from  the  Northwest  un- 
der Contract  No.  14-06-200-2948A.  in 
connection  with  the  Central  Valley  Proj- 
ect in  California. 

On  February  20.  1976,  the  Assistant 
Secretary  Land  and  Water  Resources  Is- 
sued a  statonent  setting  f<M-th  our  "Pro- 
posed Adjustment  In  Rates  to  the  Pacific 
Gas  and  Electric  Ccnnpany  for  Northwest 
CJapecity  and  Energy"  mider  Contract 
No.  14-0^-200-2948 A,  noting  that  com- 
ments would  be  received  until  March  24. 
1976.  This  announced  that  the  DQ)art- 
ment  proposed  to  support  a  "pass- 
through"  rate  reflecting  the  Mtual  cost 
ot  thermal  power.  The  rate  stated  was 
initially  to  be  $4.28  per  kilowatt  month 
for  capacity  and  9.03  mDls  per  kilowatt- 
hour  for  energy  and  was  subject  to  an- 
nual adjustment. 

I  have  examined  the  record  regarding 
the  February  20,  1976,  proposed  decision 
on  PG&E  power  rates,  reviewed  both 
oral  and  written  comments  iwesented  by 
the  preference  customers  and  PG&E, 
considered  Internal  staff  documents  con- 
cerning the  proposed  rate  adjustment, 
and  have  concluded  that  the  "split"  rate 
Is  the  appropriate  rate  for  PG&E  to  pay 
for  Northwest  power. 

The  Initial  chM^e  for  April  through 
December  1976  for  capacity  with  energ>- 
will  now  be  $4.12  per  kilowatt  month 
and  7.70  mills  per  kllowatthour  for  en- 
ergy, -mese  rates  which  are  different 
frcMn  those  shown  In  our  February  20. 
1976  announcement  are  based  on  more 
recent  cost  data.  "Oie  charge  for  capacity- 
without  energy  would  be  the  Coitral 
Valley  Project  rate  for  capacity. 

The  metbod  of  determining  the  charges  u> 
FOSiB  for  this  rate  tB  shown  in  Exhibit  A. 

Under  this  rate  PO&E  wlU  be  charged  the 
"pass-through"  or-cost-of  service  rate  for 
energy  acttuOly  received  but  wUl  pay  the 
pasB-through  cap«K:lty  charge  tor  only  that 
portion  of  ci^yaclty  associated  with  enerpy 
at  a  60  percent  load  factor.  The  balsuice  of 
the  Northwest  capacity  deUvered  to  PG&E 
will  be  charged  at  the  Central  Valley  Project 
rate. 

The  value  of  Northwest  capacity  that 
PO&E  purchases  Is  directly  related  to  t.he 
amount  of  energy  that  accompanies  t^.at 
capacity.  Since  PGAE  Is  expected  to  receive 
Northwest  power  at  an  annual  load  factor 
decreasing  from  about  35  percent  durinc 
1976  to  12  percent  during  1980,  as  opposed 
to  their  system  load  factor  of  about  60  per- 
cent, the  v»!-ae  of  the  capacity  that  PO&E 
will  receive  under  the  contract  will  be  les?^ 
Therefore,  ttoe  capacity  sold  to  PO&E  *ou]d 
be  sold  at  a  lesser  price  than  that  purchased 
with  a  high  capacity  factor. 

The  preference  customers  contended  in 
support  of  the  imposition  of  full  "pasf- 
through"  rate  that  the  cost  to  PO&E  of  alter- 
native sources  of  generation  was  considerably 
more  expensive  than  Northwest  power.  Al- 
ternative costs  are.  In  the  view  of  the  Depart - 
mMits  Solicitor,  an  appropriate  consideration 
in  the  determination  of  "fair  and  eqi:!- 
table"  rates  under  Article  32  of  the  C<  :.tra''t. 
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IHita  developed  by  the  Departm»nt  indicate 
that  the  average  coet  of  ettpadtf  usder  tli» 
"apllt"  rate  would  be  nomewtiat  abov*  tb* 
cost  of  20  percent  load  factor  peaking  fadllty 
and  aomcwbat  below  the  cost  of  a  base  load 
faculty  operated  at  80  percent  load  factor 
which  the  company  presumably  would  have 
biUlt  in  lieu  of  the  purchase  of  Northwest 
imports. 

Analyses  prepared  by  the  Department  Indi- 
cate that  the  appropriate  alternative  would 
be  eUher  an  oU  fired  baseload  plant  with 
an  SO  percent  load  factor  or  a  peaking  plant 
with  a  20  percent  load  factor.  Ttie  baseload 
alterat.lve  would  coet  the  company  approxi- 
mately 25  mills  per  Icilowatthour  for  power 
while  the  peaking  alternative  wo\Ud  approach 
44  mQls  per  kUowatthour.  The  "split"  rate 
as  diereloped  by  the  Department  at  20  per- 
cent ioeA  factor  would  cost  PO&E  approxi- 
mately 27  mUls  per  kUowatthour,  slightly 
mwe  than  the  baseload  alternative. 

Mozeover,  the  weight  of  the  evidence  sup- 
ports the  "split"  rate,  in  that  there  can  be 
no  guarantee  that  energy  accompanying 
Nortturest  power  will  actually  be  available 
to  PGKE  at  any  load  factor.  Since  there  can 
be  no  guarantee  of  any  Northwest  energy, 
tt  la  leasonable  that  it  costs  less  than  firm 
power  available  to  PG&E. 

Over  tJie  next  five  years  preference  custo- 
mers demands  for  power  are  anticipated  to 
be  such  that  the  amount  of  energy  sold  to 
PO&E  will  decrease  annually  at  a  much 
greater  rate  than  the  decrease  in  capacity 
■old  to  PO&E.  It  would  therefore  be  unfair 
and  inequitable  to  require  PO&E  and  its 
customers  to  pav  a  hi^h  baseload  rate  with 
no  assurance  that  the  company  could  pur- 
chase high  quality  baseload  energy.  While 
the  "split"  rate  accords  no  assurance  that 
baseloBd  enenry  will  be  supplied  from  North- 
west sources  to  the  company,  it  does  assure 
that  the  costs  which  the  company  incurs 
and  passes  through  to  its  customers  will 
more  truly  reflect  the  value  of  energy  actu- 
ally delivered  to  the  company  tor  its  use. 

The  Department  of  the  Interior  has  deter- 
mined that  this  document  does  not  contain 
a  m&)or  proposal  reqxilring  preparation  of 
an  Inflation  Impact  Statement  under  Execu- 
tive Order  11821  and  OMB  Circular  A-107. 

Dated:  December  14,  1978. 

Kent  Fkizzeli., 
Under  Secretary  of  the  Interior. 

Exhibit  A 

BdTB   FOR    KORTHWEST    POWEK    ITNDEIl 
ARTICLC    32(b)  (2>    AFTER   APRIL    1,    1978 

PO  and  E  would  be  charged  for  Northwest 
power  sold  to  it  t>y  the  USBR  after  April  1, 
1978.  M  follows: 

(1)  "For  capacity  and  energy  from  the 
Northwest: 

(A)  Capacity  toith  Energy.  For  the  North- 
west capacity  accompanied  by  energy,  PO 
and  E  wiU  pay  the  Bureau  the  cost  of  North- 
west capacity  as  determined  by  Exhibit  B. 
The  amount  of  capacity  paid  for  at  this  rate. 
In  any  month,  shall  be  that  azjtount  of  ca- 
pacity, not  to  exceed  Contract  Dependable 
Ci^MClty,  accompanied  by  energy  at  60  per- 
cent load  factor. 

(B)  Capacity  without  Energy.  For  any  re- 
mti-in^g  capacity  not  purchased  under  (A), 
PO  mad  B  will  pay  the  CVP  (Project)  capac- 
ity rate,  provided  that  the  total  amount  of 
capacity  purchased  under  A)  and  B)  shall 
not  exceed  Contract  Dependable  Capacity. 

(C)  Energy.  PO  and  E  will  pay  for  North- 
west energy  at  rates  as  determined  by  Ez- 
blblt  B. 
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Exhibit  B 

lothdooloot  fob  cai.ct7ijitinc  capacitt  amd 
kn91ct  charges  for  northwest  power  solo 
«o  facifr:  oas  amd  xlbcibb:  omnurT 

The  annual  cost  of  capacity  will  be  calcu- 
lated as  ttie  Slim  of: 

a.  1100  percent  of  annual  fixed  coet  of  the 
Centralia  facilities. 

b.  6)5  percent  of  the  annual  O&M  cost  of 
the  Centc&Ug^icilities.       ^ 

c.  ID  percenVvQf  the  annual  fuel  cost  for 
the  Centralia  faciUti^. 

d.  That  part  of  wnfeel^glg  and  capacity  re- 
serve annual  cost  paid  ^^BPA  proportional 
to  the  capacity  compoHem  of  the  total  ca- 
pacity and  energy  cost  of  Centralia. 

Thei  monthly  capacity  charge  per  kilowatt 
will  be  the  total  annual  coet  for  Norbbweet 
capacity  divided  by  12  and  then  by  382,000 
kilowatts,  the  Northwest  capacity  delivered 
to  the  CVP  load  center  at  Tracy. 

The  annual  cost  of  energy,  up  to  7.050 
kWh/l:W/year,  will  be  calculated  as  the  sum 
of: 

a.  35  percent  of  the  annual  O&M  coet  of 
the  Centralia  facilities. 

b.  00  percent  of  the  annual  fuel  cost  of  the 
Centr^ia  facilities. 

c.  That  part  of  the  wheeling  and  capacity 
reserve  annual  cost  paid  to  BPA  proportional 
to  the  energy  component  of  the  total  capadty 
and  energy  coet  of  CentraUa. 

d.  Bstimated  annual  energy  support  pur- 
chased from  the  Northwest. 

The  energy  charge  per  kUowatthour  will 
be  the  total  energy  cost  divided  by  the  North- 
west energy  delivered  to  the  CVP  load  center 
at  Tracy. 

Not  later  than  October  1  of  each  year, 
Reclamation  wlU  prepare  and  furnish  to 
PO&E  -estimated  energ^y  and  capacity  charges 
tat  Nbrthwest  power  detenninedT*  on  this 
basis.  These  charges  wUl  apply  to  sales  to 
PO&E  during  the  following  year.  Annually, 
dvu-ing  January,  the  biUlng  to  PG&E  for  the 
previous  year  wiU  be  adjusted,  as  neoesaary, 
based  on  actual  billing  of  Northwest  power 
cost  to  CVP. 

The  rate  for  Northwest  energy  in  excess  of 
7,050  kWh/kW/yr  wlU  be  determined  by  the 
cost  as  purchased  from  the  Northwest  and 
adjusted  upward  for  losses  to  the  CVP  load 
center  at  Tracy. 

December  14,  1976. 
Mr.  John  P.  Bonner, 

President,  Pacific  Gas  and  Electric  Company. 
77  Scale  Street,  San  Francisco,  California 
94196. 

Dea^  Mr.  Bonner  :  E^nclosed  is  a  statement 
giving  the  final  position  of  the  Secretary  of 
the  Interior  on  the  rate  to  your  company  for 
the  sale  of  capacity  and  energy  delivered  to 
you  by  the  Central  Valley  Project  (CVP) 
vmder  Contract  No.  14-06-200-2948A,  Article 
22(b)i(2). 

In  your  March  22,  1976,  letter,  you  pointed 
out  that  this  rate  shoiUd  not  apply  to  "non- 
CentrBlia"  energy  imjwrted  from  the  North- 
west. We  sigree  with  your  contention  on  that 
point.  This  rate  wlU  not  apply  to  lmp)orted 
Northwest  energy  In  excess  of  7,050  kWh/kW/ 
yr  in  accordance  with  Article  19(d)  of  that 
contract.  The  rate  for  energy  Impmted  in 
excess  of  7,050  kWh/kW  from  the  North- 
west wUl  be  the  cost  to  the  CVP  of  such 
energy  as  adjusted  upward  for  losses  to  the 
CVP  load  center. 

If  you  do  agree  to  accept  this  rate,  please 
adviss  us  of  your  conciirrence  within  10 
days.  If  you  do  not  agree  to  accept  the  rate, 
we  would  also  need  to  know  this  within  10 
days  so  that  we  can  prepare  the  necessary 
material  to  submit  the  matter  to  the  Federal 


Power  Commission  for  the  decision  as  pro- 
vided for  in  Article  32  of  the  contract. 
Sincerely  yours, 

KzNT  Fangnnj., 
Under  Secretary  of  the  Interior. 

Central  Vallet 

December  20,  1976. 

The  Honorable  Ke:nt  Pbizzell, 
Under  Secretary  of  the  Interior,  U.S.  Depart- 
ment of  the  Interior,  Washington,  D.C. 
20240. 
Dear  Mb.  Frizzell:  We  have  received  your 
letter  of  December  14,  1976,  stating  the  final 
position  of  the  Secretary  of  the  Interior  on 
the  rates  for  capacity  and  energy  sold  to  Pa- 
cific Gas  and  Electric  Company  under  Art'.cl? 
22(b)(2)  of  the  Contract  14-06-200-2918  \ 
("Contract").  We  note  that  your  proposal 
Includes  the  rates  for  both  Centralia  power 
and  other  energy  Imported  from  the  North- 
west by  the  Central  Valley  Project.  By  this 
letter  Pacific  Gas  and  Electric  Company  ac- 
cepts and  agrees  to  the  rates  propesjd  in 
your  December  14,  1976,  letter  and  described 
in  the  Secretary  of  the  Interior's  December  14, 
1976,  "Final  Position  on  an  Adjustment 
in  Rates  to  the  Pacific  Gas  and  Electric 
Company  for  Northwest  Capacity  and  Ener- 
gy" and  Exhibits  A  and  B,  attached  ther-to. 
Accordingly,  pursuant  to  Article  32  of  the 
Contract  the  rates  for  the  five  year  period 
commencing  on  April  1,  1976,  shall  be  de- 
termined as  set  forth  in  said  Exhibits  A  and 
B. 

Sincerely  yours, 

John  F.  Bonner. 

[FR  Doc.77-1884  Piled  1-19-77:8:45  am] 


HEARINGS 

Procedural  Suggestions  for  lmp!ementa- 
tion  of  Sec.  106  of  the  Energy  Policy  and 
Conservation  Act 

Section  160(a)(1)  of  the  Energy  Pol- 
icy and  Conservation  Act  of  December 
22,  1975  (42  USC  6214.  Supp.  V),  pro- 
vides that  "The  Secretary  of  the  Inte- 
rior, by  rule  on  the  record  after  an  op- 
portunity for  hearing,  shall,  to  the  great- 
est extent  practicable,  determine  the 
maximum  efficient  rate  of  production 
and,  if  any,  the  temporary  emergency 
production  rate  for  each  field  on  Federal 
lands  which  produces,  or  Is  determined 
to  be  capable  of  proflucing,  significant 
volumes  of  crude  oil  or  nafiural  gas,  or 
both."  Section  106(e)(1)  states  that 
"The  term  'maximum  eflScient  rate  of 
production'  means  the  maximum  rate  of 
production  of  crude  oil  or  natural  gas, 
or  both,  which  may  be  sustained  without 
loss  of  ultimate  recovery  of  crude  oil 
or  natural  gas,  or  both,  under  sound  en- 
gineering and  economic  principles." 

The  Geological  Survey  proposes  to  im- 
plement section  106  by  providing  regula- 
tions to  determine  the  Maximum  Effici- 
ent Rate  (MER)  and  the  Temporary 
ESnergency  Production  Rate  (TEPR). 
However,  because  the  MER  definition  in 
Section  106  and  the  existing  MER  defini- 
tion under  OCS  Order  No.  11  issued  un- 
der the  Outer  Continental  SheU  Lands 
Act  (namely  "The  maximum  sustain- 
able daily  oQ  or  gas  withdraws^  rate 
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from  a  reservoir  which  will  permit  eco- 
nomic development  and  depletion  of  that 
reservoir  without  detriment  to  ultimate 
recovery"),  although  phrased  in  similar 
terms,  were  designed  to  meet  different 
purposes,  the  definitions  and  procedures 
for  implementing  section  106  must  be  de- 
veloped. Consideration  will  be  given  to 
the  definitions  in  section  106,  OCS  Order 
No.  11,  the  possible  definition  that  maxi- 
mum efficient  rate  (MER)  represents 
that  rate  of  production  which  maximizes 
net  value  to  the  producer  based  on  dis- 
counted cash  flow,  and  any  other  defini- 
tions that  may  be  proposed.  Background 
documents  include  Section  106,  OCS 
Order  No.  11,  and  a  report  from  Re- 
sources for  the  .Future  on  "The  use  of 
maximum  effiicent  rate  (MER)  as  a  reg- 
ulatory tool,"  available  on  request  from 
the  Chief,  Conservation  Division,  UJS. 
Geological  Survey,  Reston,  Va.  22092. 

Interested  persons  may  submit  written 
comments  on  the  proposed  definitions 
and  procedures  thereunder,  which  will  be 
considered  In  formulating  an  agenda  for 
open  hearings  to  obtain  suggestions  as 
to  a  working  definition  of  MER  and 
TEPR  and  appropriate  procedures  for 
Implementing  Section  106.  The  hearings 
will  be  held  within  45  to  60  days  at  Wash- 
ington, D.C,  New  Orleans,  Louisiana, 
and  Denver,  Colorado. 

Interested  persons  who  wish  to  sub- 
mit comments  or  to  appear  and  present 
a  statement  may  write  to  the  Chief,  Con- 
servation Division,  U.S.  Geological  Sur- 
vey, Reston,  Va.  22092,  by  February  22, 
1977.  An  exact  schedule  of  the  hearings 
Is  being  prepared  and  will  be  published 
so<»i. 

Wn-LiAM  L.  Fisher, 
Assistant  Secretary 
Energy  and  Minerals. 

January  13.  1977. 

[FB  Doc.77-1882  FUed  1-19-77; 8: 46  am] 

INTERNATIONAL  'TRADE 
COMMISSION 

[USITC  SE-77-3B) 

eOVERNMEKT  IN  THE  SUNSHINE 

Closed  Portion  of  Meeting 

At  its  meeting  of  January  17,  1977,  the 
Commission  voted  to  hold  the  discussion 
under  the  following  agenda  Item  for  Its 
meeting  of  January  17,  1977,  in  closed 
session : 

4.  GSP  (Inv.  603(a)-3  and  332-81)— con- 
■ideration  of  draft  report. 

Pursuant  to  the  specific  exemptions  of 
5  U.S.C.  552b(c)  (4)  and  (9)  (A)  and  (B). 
on  the  authority  of  19  UJS.C.  1335.  and 
In  conformity  with  proposed  19  CFR  201.- 
37,  Commissioners  Parker,  Moore,  BedeU. 
and  Ablondl  voted  to  hold  the  portion  of 
the  January  17,  1907,  meeting  pertaining 
to  Item  No.  4  In  closed  sessicxi.  Commis- 
sioners Minchew  and  Leonard  voted 
against  closing  this  portion  to  the  public. 

A  majority  of  the  entire  memlaershlp 
of  the  Commission  felt  that  this  portion 
of  the  meeting  should  be  closed  to  the 
public  since  Information  to  be  discussed 
in  such  portion  Is:  (1)  Likely  to  disclose 
commercial  or  financial  information  ob- 


tained from  a  person  and  privileged  or 
confidential;  (2)  Information  the  pre- 
mature disclosure  of  which  would  lead 
to  significant  financial  speculation  in 
affected  commodities;  and  (3)  Informa- 
tion which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action. 

Those  persons  reasonablj-  expected  to 
be  present  at  this  closed  portion  and 
their  corresponding  affiliations  are  listed 
as  follows: 

Daniel  Minchew,  Chairman 

Joseph  O.  Parker,  Vice  Chairman 

WiU  E.  Leonard,  Commissioner 

George  M.  Moore,  Commissioner 

Catherine  BedeU,  Oonimlssiontr 

Italo  H.  Ablondi,  Commissioner 

Kenneth  R.  Mason,  Secretary 

Al  Sparks,  Court  Reporter 

Edward  P.   Furlow.  Acting  Depjtj    Dirf-..  U.>t. 

Operations 
Charles  Katlin,  Commodity  Analyst 

E.  wmiam  Fry,  Supwvisory  Investigator 
Nicholas  C.  Tolerlco,  Commodity  Analyst 
Robert  T.  Roeder,  Commodity  Analyst 
Charles  W.  Daiker,  Acting  Chief,  Machinery 

&  Equipment 
Leonard  Jensen,   Acting   Chief.   Agrl-uiture. 

Fisheries,  and  Forest  Productf; 
Alvin  Z.  Macomber,  Commodltv  Analyst 
James  S.  Chase,  Conunodity  Analyet 
Thomas  C.  Lopp,  Commodity  Analyst 
Clyde  Gumbmann,  Commodity  Analybi 
John  O.  Reeder,  Commodity  Analyst 
David  E.  Ludwick,  Commodity  Analyst 
Bruce  N.  Hatton.  Assistant  to  Conamlssioner 

Leonard 

F.  David  Fot-ter    Assistant   K    CommisFloner 
Leonard 

Claude  L.   Gingrich.    Assjsu-.ir.   to  Commis- 
sioner Parker 
Edward  R.  Easton.  Attornev-AdviBar 
George  N.  Ecklund,  Adng  Director.  Office  ot 

Economic  Reeeafch 
Robert  A.  Cornell,  Acting  Dire-tor   Office  of 

Industries 
J.  Frederick  Warren,  Commodity  Analyst 
Ixnrell  Grant,  Commodity  Analyst 
Russtil  N.  Shewnoaker.  General  Counsel 
Charles  R.  Ramsdale,  Acting  Director    Pw- 
eonnel 

TTie  General  Counsel  to  the  Commis- 
sion certified  that  It  is  his  opinion  that 
the  Commission's  action  in  closing  this 
portion  of  Its  meeting  of  January  17, 
1977,  was  pr(H>erly  taken  by  a  vote  of  a 
majority  of  the  entire  membership  of 
the  Commission  pursuant  to  5  U.S.C. 
552b  (d)  (1)  and  In  conformity  with  pro- 
posed 19  CFR  201.37(d).  The  dlscusslwi 
to  be  held  In  closed  session  is  within  the 
specific  exemptkxis  of  5  U.SC.  552b 
<c)  (4)  and  (9)  (A>  and  (B) . 

Issued:  January  17, 1977. 

By  order  of  the  Commission . 

Kenneth  R.  Mason. 

Secretary. 
Rttssfll  N.  Shkwiukbr, 
GeneraX  Counsel. 

•FR  Doc.77-1968  FUed  1-19-77:8:46  am] 

NATIONAL  SCIENCE  FOUNDATION 

ADVISORY  COMMITTEE  FOR 
RESEARCH— TASK  GROUP  IS 

Amendment  to  Meeting 

Task  Group  15  of  the  Advisory  Com- 
mittee for  Research  Is  meeting  on  Janu- 


ary- 27  and  28.  1977.  Tlie  meeting  was 
originally  scheduled  to  be  held  in  Rm. 
405.  5225  Wisconsin  Avenue,  NW. 

The  meeting  will  now  be  held  at  two 
different  locations  as  follows: 

January  27 — Rm  405  at  52C5  Wiscor-.r.  .^ve- 

nue  NW.:  and 
January  28— Rm    511.  1800  G  St.  NW 

There  are  no  other  changeF  in  tlie 
meeting  notice. 

The  notice  of  this  meeting  appeared 
in  the  Federal  Register  on  "niursday. 
December  20.  1976,  Vol.  41,  No.  252.  FR 
Doc.  76-38336,  page  56873. 

M.  Rebecca  Winkler. 

Acting  Committee       '. 
Management  Officer,  i 

January  17,  1977. 

I  PR  Doc.  77-1975  Filed  1-19-77;  8. 45  a-n. 

NUCLEAR  REGULATORY 
COMMISSION 

ADVISORY  COMMITTEE  ON   REACTOR 
SAFEGUARDS 

Proposed  Meetings 

In  order  to  provide  advance  informa- 
tion regarding  iM-oposed  meetings  of 
ACRS  SubccMnmittees  and  Working 
Groups  and  of  the  full  Committee,  the 
following  preliminary  schedule  Is  being 
published.  This  preliminary  schedule  re- 
flects the  current  situation,  taking  into 
account  additional  meetings  which  have 
been  scheduled  and  meetings  which  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  published 
In  FR  Vol.  41,  December  20,  1978,  page 
55395.  Those  meetings  that  are  definitely 
scheduled  have  had.  or  will  have,  an  indi- 
vidual notice  published  in  the  FR  ap- 
proximately 15  days  (or  more)  prior  to 
the  meeting.  ITiose  Subcommittee  and 
Working  Group  meetings  for  which  it  Ls 
anticipated  tliat  there  will  be  a  portion 
or  an  of  the  meeting  open  to  the  public 
are  Indicated  by  an  asterisk  (*).  It  Is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an  as- 
terisk ( • )  will  be  open  In  wh<de  or  in  part 
to  the  public.  Informati<»i  as  to  whether 
a  meeting  has  been  firmly  scheduled, 
cancelled  or  rescheduled,  or  whether 
changes  have  been  made  In  the  agenda 
for  the  February  10-12,  1977  ACRS  full 
Committee  meeting  can  be  obtained  b.v 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the  Committee 
•  telephone  202, '634-1374,  Attn:  Mary  E. 
Vanderholt^  between  8:15  a.m.  and  5  00 
p.m.,  EST. 

SC^BCOMMITTEE  AND  WORKING  GBOCP  MEr-riN:C.«; 

'Cherokee  Nuclear  Station,  Units  1,  2.  and  ,7. 
and  Perkiru  Nuclear  Station,  Units  1.  2. 
and  3.  January  19.  1977,  Charlotte,  NC; 
POSTPONED  to  March  1,  1977,  Char:otte 
NC. 

'Transportation  of  Radioactive  Materials, 
January  25,  1977.  Chicago.  IL  POSTPONED 
to  February   24,   1977.  Atlanta.  GA. 

'Enrico  Fermi  Atomic  Foxdct  Plant.  Unit  No. 
2,  January  27,  1977,  Detroit,  MI.  POST- 
PONED INDEFINITELY. 

'Blue  Hills  Station,  Units  1  and  2.  January 
28,  1977.  Jasper,  TX  to  review  the  applica- 
tion of  Gulf  State*  Utility  Company  for  an 
e.irlv  i^ite  review 
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'Emergency  Core  Cooling  System.  January 
29,  1977,  Washington,  DC  to  review  Exxon 
Nuclear  Company,  Inc.  Integrated  BCCS 
evaiuatlon  model  for  nonjet-pump  boiling 
water  reactors. 

•Aasetsment  of  Selected  Light-Water  Reactor 
Safety  Matters.  February  1,  1977,  Wash- 
ington. DC  to  review  selected  matter*  re- 
lated to  light  water  reactor  safety  referred 
to  the  ACRS  by  the  NRC. 

'Resolution  of  Generic  Items,  February  2, 
1977,  Washington,  DC  to  review  the  status 
of  generic  items  Identified  by  the  ACSRS 
and  to  determine  If  any  new  items  should 
be  added  to  the  list. 

'Siting  Evaluation.  February  2,  1977.  Wash- 
ington, DC  to  discuss  nuclear  facility 
siting. 

•Emergency  Core  Cooling  System.  February 
5,  1977.  Washington.  DC  to  discuss  experl- 
memtatlon  concerning  core  bypass  of  emer- 
gency core  coolant. 

•Seianic  Activity,  February  8-9.  1977,  Wash- 
ington, DC  to  discuss  recent  seismic  related 
developments,  grovmd  motion  for  seismic 
design,  soil-structure  interaction,  and  to 
review  seismic  related  matters  referred  to 
thfl  ACRS  by  the  NRC. 

•Regulatory  Activities.  February  9,  1977, 
Wwblngton,  DC  to  review  working  papers, 
future  Regulatory  Ouldes,  and  proposed 
changes  to  existing  Regulatory  Guides;  al- 
so, to  discuss  pertinent  activities  which  af- 
fect the  current  licensing  process  and/'or 
reactor  operations,  including  practices  and 
pTOcadures  for  correction  of  ECCS  errors 
for  operating  plants. 

•Sundesert  Nuclear  Power  Plant.  Units  1  and 
Z.  February  18,  1977,  Blythe,  CA  to  review 
tbB  application  of  the  San  Diego  Oas  and 
Electric  Company  for  a  site  review. 

•Tranaportation  of  Radioactive  Materials, 
February  24.  1977,  Atlanta.  OA  to  review 
pmblle  conmients  on  NUREO-034,  "Draft 
Environmental  Statement  on  the  Trans- 
portation of  Radioactive  Material  by  Air 
and  Other  Modes." 

•Cherokee  Nuclear  Station.  Units  1.  2.  and  3. 
and  Perkins  Nuclear  Station,  UntU  1.  2, 
and  3.  March  1.  1977,  Charlotte,  NC  to  re- 
Tiew  the  application  of  the  Duke  Power 
Oompany  for  a  permit  to  construct  these 
Units. 

•Phipps  Bend  Nuclear  Power  Plant.  Units  1 
and  2,  March  3  or  4.  1977,  Tentative — 
Washington.  DC  to  review  the  application 
Of  the  Tennessee  Valley  Authority  for  a 
permit  to  construct  Units  1  and  2. 

•Fort  Calhoun  Station.  Unit  2.  March  8,  1977, 
Omaha.  NE  to  review  the  application  of 
th«  Omaha  Public  Power  District  for  a  per- 
mit to  construct  Unit  2. 
•Jle^uZatory  Activities,  March  9,  1977,  Wash- 
to^ton,  DC  to  review  working  papers,  fu- 
ture Regulatory  Guides,  and  proposed 
changes  to  existing  Regulatory  Guides;  al- 
■o.  to  discuss  pertinent  activities  which 
affect  the  current  licensing  process  and  or 
reactor  operations. 

Pull  CoMMrrrEE  Meetings 
February  10-12,  1977: 

A.  'Blue  Hills  Station,  Units  1  and  2— 
Construction  Permit  Review. 

B.  'Exxon  Nuclear  Company,  Inc.  Replace- 
ment Fuel — ECCS  evaluation  models  for 
PWB  plants  with  low  pressure  containments 
and  nonJet-pump  BWRs. 

March  ia-12. 1977: 

Agenda  to  be  annoimced. 

Dated:  January  17,  1977. 

John  C.  Hoyle. 
Advisory  Committee 
Management  Otficer. 

[FBDoc.77-2016  Piled  1-19-77;  8: 45  ami 
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ADVISORY  COMMITTTE  ON  REACTOR 
SAFEGUARDS;  SUBCOMMITTEE  ON 
EMERGENCY  CORE  COOLING  SYSTEMS 

Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic  En- 
ergy Act  (42  U.S.C.  2039,  2232b.),  the 
ACPS  Subcommittee  on  Emergency  Core 
Cooling  Systems  (ECCS)  will  hold  an 
open  meeting  on  February  5,  1977  in 
Room  1046,  1717  H  Street,  N.W.,  Wash- 
ington, E>C  20555.  The  purpose  of  this 
meeting  is  to  discuss  experimentation 
concerning  core  bypass  of  emergency 
core  coolant. 

The  agenda  for  subject  meeting  shall 
be  as  follows : 

SAtURDAY,  FEBRUARY  5,  1977,  8:30  A.M. 
UNTIL  THE  CONCLUSION  OF  BUSINESS 

The  Subcommittee  may  meet  in  Ex- 
ecutive Session,  with  any  of  its  consult- 
ants who  may  be  present,  to  explore  and 
exchange  their  preliminary  opinions  re- 
garding matters  which  should  be  con- 
sidered during  the  meeting  and  to  for- 
mulate a  Subcommittee  report  and  rec- 
ommendations to  the  full  Committee. 

At,  the  conclusion  of  the  Executive  Ses- 
sion, the  Subcommittee  will  hear  presen- 
tations by  and  hold  discussions  with  rep- 
resentatives of  the  NRC  Staff,  and  its 
consultants,  pertinent  to  selected  mat- 
ters relating  to  experimentation  con- 
cerning core  bypass  of  emergency  core 
coolant. 

The  Subcommittee  may  then  caucus 
to  determine  whether  the  matters  have 
been  adequately  covered  and  whether 
the  project  Is  ready  for  review  by  the 
full  Committee. 

Practical  considerations  may  dictate 
alterations  in  the  above  agenda  or  sched- 
ule. The  Chairman  of  the  Subcommittee 
is  empowered  to  conduct  the  meeting  in 
a  manner  that,  In  hla  judgment,  will  fa- 
cilitate the  orderly  ccmduct  of  business, 
including  provisions  to  carry  over  an  In- 
completed open  session  from  one  day  to 
the  next. 

The  Advisory  Committee  on  Reactor 
Safeguards  Is  an  Independent  group  es- 
tablished by  Congress  to  review  and  re- 
port aa  each  application  for  a  construc- 
tion permit  and  on  each  application  for 
an  operating  license  for  a  reactor  facil- 
ity and  on  certain  other  nuclear  safety 
matters.  The  Committee's  reports  be- 
come a  part  of  the  public  record.  Al- 
though ACRS  meetings  are  ordinarily 
open  to  the  public  and  provide  for  oral 
or  written  statements  to  be  considered 
as  a  part  of  the  Committee's  information, 
gathering  procedure  concerning  tho 
health  and  safety  of  the  public,  they  are 
not  adjudicatory  type  hearings  such  as 
are  conducted  by  the  Nuclear  Regulatory 
Commission's  Atomic  Safety  and  Licens- 
ing Board  as  part  of  the  CMnmlssIon's 
Ikensing  process.  ACRS  meetings  do  not 
normally  treat  matter  pertaining  to  en- 
vironmental impacts  outside  the  safety 
area. 

With  respect  to  public  participation  Inl 
the  open  portion  of  the  meeting,  the  fol- 
lowing requirements  shall  apply: 


(a  I  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  may  do 
so  by  providing  a  readily  reproducible 
copy  to  the  Subcommittee  at  the  begin- 
ning of  the  meeting.  Comments  should 
be  limited  to  safety  related  areas  within 
the  Committee's  purview. 

Persons  desiring  to  mail  written  com- 
ments may  do  so  by  sending  a  readily 
reproducible  copy  thereof  in  time  for 
consideration  at  this  meeting.  Comments 
postmarked  no  later  than  January  29, 
1977  to  Mr.  Thomas  Q.  McCreless,  ACRS, 
NRC,  Washington,  DC  20555,  will  nor- 
mally be  received  in  time  to  be  consid- 
ered at  this  meeting. 

Background  information  concerning 
items  to  be  considered  at  this  meeting 
regarding  the  Oyster  Creek  Nuclear 
Power  Plant  can  be  found  in  documents 
on  file  and  available  for  public  Inspection 
at  the  NRC  Public  Document  Room  1717 
H  St.,  N.W.,  Washington.  DC  20555  and 
at  the  Ocean  Country  Library,  15  Hooper 
Avenue,  Toms  River,  NJ  08753. 

(b)  Persons  desiring  to  make  an  oral 
statement  at  the  meeting  should  make 
a  written  request  to  do  so.  Identifying  the 
topics  and  desired  presentation  time  so 
that  appropriate  arrangements  can  be 
made.  The  Subcommittee  will  receive 
oral  statements  on  topics  relevant  to  its 
purview  at  an  appropriate  time  chosen 
by  the  Chairman. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  the  meet- 
ing h£is  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the  op- 
portunity to  present  oral  statements  and 
the  time  allotted  therefor  can  be  ob- 
tained by  a  prepaid  telephone  call  on 
January  28,  1977  to  the  Office  of  the  Ex- 
ecutive Director  of  the  Committee  (tele- 
phone 202/634-1374,  Attn:  Mr.  Thomas 
Q.  McCreless)  between  8:15  a.m.  and  5 :  00 
p.m.,  EST. 

(d)  Questions  may  be  propounded  only 
by  members  of  the  SubccMiimlttee  and  Its 
consultants. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras,  the  physical  in- 
stallation and  presence  of  which  will  not 
interfere  with  the  conduct  of  the  meet- 
ing, wiU  be  permitted  both  before  and 
after  the  meeting  and  during  any  recess. 
The  use  of  such  equipment  will  not,  how- 
ever, be  allowed  while  the  meeting  is  in 
session. 

(f)  A  copy  of  the  transcript  of  the 
meeting  where  factual  information  is 
presented  and  a  copy  of  the  minutes  of 
the  meeting  will  be  available  for  inspec- 
tion on  or  after  February  14,  1977  and 
May  5,  1977,  respectively,  at  the  NRC 
Public  Document  Ro<Hn,  1717  H  St.,  N.W., 
Washington,  DC  2055^. 

Copies  may  be  obtained  upon  payment 
of  appropriate  charges. 

Dated:  January  17, 1977. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 

[PR  Doc,77-2017  Piled  1-19-77:8:46  amj 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

[N-AR77-3] 

CIVIL  AVIATION  SAFETY  STATISTICS, 
1976;  CORRESPONDENCE  CONCERN- 
ING NTSB  RECOMMENDATIONS 

Availability  and  Receipt 

U.S.  civil  aviation — air  carriers  and 
general  aviation  alike — achieved  a  gen- 
erally excellent  safety  record  in  1976, 
according  to  press  release  No.  SB-77-2, 
issued  January  13  by  the  National  Trans- 
portation Safety  Board.  As  reflected  In 
the  13  preliminary  accident  statistical 
tables  attached  to  the  press  release,  air 
carriers  last  year  recorded  the  lowest  ac- 
cident total  In  commercial  aviation  his- 
tory, and  the  fewest  fatalities  In  more 
than  20  years.  In  general  aviation — all 
non-air  carrier  flying — fatal  accident 
rates  were  at  record  lows,  and  the  fatal 
accident  total  was  the  lowest  in  9  years. 

In  all  operations,  the  certificated  route 
air  carriers,  supplemental  carriers,  and 
commercial  operators  of  large  aircraft 
had  only  28  accidents  in  1976,  four  of 
them  fatal.  The  passenger  and  crew  fa- 
tality total  was  45.  The  same  carriers  and 
operators  in  1975  had  45  accidents,  three 
of  which  were  fateJ,  and  a  fatality  total 
of  124.  The  certificated  route  and  supple- 
mental carriers'  fatality  toll  of  42  in 
three  fatal  accidents  was  the  lowest  since 
the  same  carriers  recorded  40  fatalities 
in  1954.  These  carriers  flew  nearly  2.5 
billion  aircraft  mUes  last  year. 

Statistics  specific  to  general  aviation 
accidents  Indicate  that,  although  total 
accidents  increased  by  8  percent  to  4,567 
last  year,  the  fatal  accident  total  of  636 
was  a  decrease  of  6  percent  from  1975 
and  13  percent  from  1974;  1976  was  the 
second  successive  year  In  which  fatal 
general  aviation  accidents  decreased. 

According  to  the  press  release,  general 
aviation  accident  exposure  increased.  In 
terms  of  both  aircraft  hours  and  miles 
flown.  In  air  taxi  («)eratIons.  which  are 
part  of  general  aviation,  commuter  and 
on-demand  air  taxies  combined  to  record 
195  total  accidents,  five  fewer  than  in 
1975.  Commuter  air  carriers  accoimted 
for  36  accidents  In  all  operations  last 
year;  12  were  fatal,  causing  32  fatali- 
ties. 

Final  civil  aviation  statistics  for  1976 
will  be  available  later  this  year  In  the 
Safety  Board's  "Aimual  Review  of  Air- 
craft Accident  Data." 

Response  to  Safety  Board  Recom- 
mendations.— In  acknowledging  receipt 
of  recommendations  R-76-56  and  R-76- 
57,  the  Association  of  Amerlcsm  Railroads 
by  letter  dated  December  27  indicates 
that  ihe  recommendations  are  being 
referred  to  appropriate  groups  within  the 
AAR  for  consideration  and  comment. 
The  recommendations  were  Issued  as  a 
result  of  investigation  of  the  autotrain 
derailment  last  May  5  at  Jarratt.  Vir- 
ginia. (See  41  FR  52116,  November  26, 
1976.) 

Commenting  specifically  on  recom- 
mendation R^76-56.  which  recommended 
that  AAR  establish  a  system  to  insure 
that  wheels  exposed  to  critical  tempera- 


tures are  removed  from  service  before 
failure  occurs,  AAR  states  that  it  does 
have  in  place  a  very  good  system  which 
has  proven  to  be  very  reliable.  AAR 
states,  "It  is  not  possible  to  'insure'  that 
the  possibility  of  failure  can  be  com- 
pletely eliminated."  There  is  no  precise 
"critical  temperature"  and  time  of  ex- 
posure that  apply  imif  ormly  to  all  wheels, 
according  to  AAR;  the  time  and  tem- 
perature at  which  dangerous  overheating 
occurs  varies  with  wheel  design  and  com- 
position. AAR's  present  definition  of 
overheated  wheel  depends  upon  visual 
observation  (metal  discoloration)  and 
was  revised  two  years  ago  to  reflect  cur- 
rent technology. 

Safety  Board  Replies  to  Recommenda- 
tion Responses — Board  letter  of  Janu- 
ary 13  to  t^e  Federal  Aviation  Adminis- 
tration concerns  recommendations  A- 
74-75  through  A-74-17  Issued  March  1, 
1974,  regarding  expanded  parameter 
flight  data  recording  systems.  The  Board 
notes  that  FAA  In  response  to  these  rec- 
ommendations Issued  a  notice  of  pro- 
posed nzlemaking  to  amend  14  CPR 
121.343  (40  FR  23058,  May  27,  1975) .  The 
Board  now  expresses  concern  that  no 
action  has  been  taken  by  the  FAA  to 
Implement  this  proposal  In  the  18  months 
since  it  was  published,  and  believes  that 
this  important  regulation  should  be 
adopted  as  soon  as  possible. 

Board  letter  of  December  29  concern- 
ing recommendations  A-76-20  through 
A-76-28  is  in  reply  to  FAA's  letter  of  Au- 
gust 2,  1976.  The  recommendations  were 
issued  last  April  29  as  a  result  of  the 
Board's  special  study,  "Chonloally  Gen- 
erated Supplemental  Oxygen  Systens  in 
18730,  May  6,  1976,  and  41  FR  35090, 
August  19, 1976.) 

Re  A-76-23,  the  Board  takes  note  of 
FAA's  decision  to  establish  a  service  life 
and  periodic  Inspection  requirements  for 
supplemental  oxygen  equipment.  In  its 
commentary  on  FAA's  implranentation  of 
recommendations  A-76-24  through  A- 
76-26  by  Issuance  of  Air  CJarrler  Opera- 
tions Bulletin  No.  76-4,  the  Boexd  states 
that  while  the  brief  descriptlcm  of  re- 
quired actions  on  the  part  of  Principal 
Operations  Inspectors  may  satisfy  the 
intent  of  these  recommendations,  the 
Bulletin  does  not  provide  guidelines  for 
improved  passenger  briefings  or  for  im- 
proved printed  instructions  for  the  use 
of  chemical  supplemental  oxygen  sys- 
tems, as  recommended  in  A-76-25. 
Board  intent  was  that  FAA  provide  crit- 
eria to  operators,  as  well  as  Operations 
Inspectors,  by  which  they  could  measure 
the  adequacy  of  briefings  and  printed 
instructions. 

Re  A-76-20,  which  recommended  that 
passenger  supplemental  oxygen  systems 
have  a  means  to  Indicate  oxygoi  flow 
when  the  system  Is  operating:,  the  Board 
Is  aware  that  a  variety  of  soisitive,  re- 
liable, and  simple  flow-lndciating  devices 
are  available  today  to  perform  this  fimc- 
tlon.  However,  as  cited  la  the  Board's 
special  study,  passengers  discard  their 
oxygen  equipment  wh«re  there  Is  no  flow 
Indication.  FAA's  respraxse  suggested  an 
alternative    to    this    problem — an    ex- 


panded briefing  for  passengers.  The 
Board  cites  FAA  for  not  providing  guide- 
lines as  to  what  constitutes  an  adequate 
briefing. 

With  reference  to  recommendations  A- 
76-21  and  22,  which  asked  that  adjust- 
ment tabs  be  Installed  on  oxygen  mask 
headbands.  Uie  Board  disagrees  thai 
such  a  modification  wo«ld  not  be  cost  ef- 
fective. The  Board  believes  that  a  tab- 
equipped  adjustable  strap  can  easily  be 
retrofitted  to  existing  masks  as  a  field 
modification.  The  FAA  stated  that  better 
passenger  briefings  may  be  the  more  re- 
alistic approach  to  this  end;  but  the 
Board  believes  that  this  may  be  suitable 
material  for  Inclusion  In  an  Advisor> 
Circular,  as  recommended  in  A-76-25. 

In  commenting  on  A-76-27,  which  rec- 
ommended develc^ment  of  design  stand- 
ards for  passenger  supplemental  oxygen 
systems  which  would  include  accepted 
human  factors  engineering  principles 
and  system  design  concepts  for  use  by 
designers  of  these  systems,  the  Board 
notes  that  its  special  study  clearly  iden- 
tified the  supplemental  oxj-gen  system  m 
tile  DC-10  aircraft  as  having  user-equip- 
ment interface  problems  which  could 
have  been  avoided  if  guidance  material 
had  been  available  to  the  designer  to 
point  out  some  of  these  compatibility 
problems  and  means  to  avoid  them. 
"That  these  htiman  factors  considera- 
tions were  not  Initially  recognized  wa.<^ 
clearly  demonstrated  by  the  Douglas  Air- 
craft Company  In  1974  when  a  study,  ini- 
tiated to  evaluate  illustrated  Instruction 
placards  for  the  seatback-testalled  oxy- 
gen systems,  concluded  that  less  than  25 
percent  of  the  test  subjects  performed 
the  necessary  tasks  to  obtain  oxygen 
when  presented  with  the  oxygen  system 
without  further  Instructions,"  the  Board 
stated.  ' 

Re  A-76-28,  which  asked  for  standard."- 
for  type  certification  demonstration  test.«= 
of  passenger  supplemental  oxygen  sys- 
tems, the  Board  notes  that  the  intent  of 
this  recommendation  is  a  logical  follow- 
up  to  any  system  design  when  It  is  so 
closely  related  to  passenger  safety.  The 
Board  believes  that  systons  which  must 
be  used  In  an  emergency  situation  by  the 
untrained  must  be  tested  in  the  early  de- 
sign stages  to  show  that  the  user  is  able 
to  perform  the  required  actions  with 
minimal  difficulty  and  In  sufficient  timp 
to  avoid  imconsciousness.  According  to 
the  Board,  the  DC-10  supplemental  oxy- 
gen system  was  not  so  tested,  either  in 
its  early  design  stage  or  during  aircraft 
certification.  The  Board  believes  that  if 
the  FAA  can  require  demonstration  tests 
for  e\'acuation  systems.  It  should  also 
c<Kisider  such  tests  for  supplemental  ox- 
ygen systems. 

The  Board  urges  that  FAA  reconsider 
recommendati(ms  A-76-20  through  A- 
7e-22,  A-76-25,  and  A-76-27  through 
A-76-28. 

Board  letter,  also  dated  December  29. 
concerning  reccxnmendatlons  A-76-67 
through  A-76-20  is  In  reply  to  FAA's  re- 
spcKise  of  July  0.  1978.  The  recommen- 
dations were  issued  last  May  13  In  con- 
nection with  the  Trans  Wwrld  Airlines 
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Boeing  707  accident  near  Milan,  Italy,  on 
December  22.  1975.  The  recommenda- 
Udds  concerned  the  practice  by  some 
U.S.-flag  air  carriers  of  conducting 
"look-see"  approaches  at  foreign  air- 
ports. (See  41  FR  20747.  May  20,  1976, 
and  41  PR  34125.  August  12.  1976.) 

The  Board  does  not  concur  with  PAA's 
analysis  of  these  recommendations  nor 
Its  proposed  alternate  action  for  the  fol- 
lowing reasons: 

1.  The  Board  believes  that  safety  Is  com- 
promised by  the  fact  that  U.S.-flag  air  car- 
riers are  permitted  to  conduct  "look-see"  ap- 
proaches In  foreign  countries  while  such 
practices  are  not  permitted  In  the  United 
States,  except  under  provisions  of  14  CPR 
121.661  (c).  Also,  supplemental  air  carrtera 
aad  commercial  operators  are  prohibited  by 
Faderal  Aviation  Regulations  from  conduct- 
log  "look-see"  approaches  at  all  times.  Thus, 
ablgher  level  of  safety  haa  been  provided 
tcr  this  class  air  carrier  than  for  US-flag  and 
domestic  air  carriers.  Such  an  inconsistency 
Is  not  in  the  Interest  of  safety. 

2.  Only   three    air    carriers — TWA.    North- 
I  'wvst  Airlines,  and  Pan  American — allow  their 

pOots  to  Initiate  an  approach  at  foreign 
alrportB  regardless  of  the  reported  weather. 
If  the  ruleo  of  that  foreign  country  contain 
n*  other  restrictions.  All  other  companies 
have  adopted  the  U.S.  rule  (14  CFR  121.661 
(c)  )  In  foreign  operations,  the  rule  requiring 
aa  operative  instrument  landing  system  and 
ptcclsion  approach  radar  and  requiring  that 
ttoitli  of  these  facilities  be  used  for  an  ap- 
pioacb  when  the  weather  Is  reported  to  be 
iMlow  minimum  conditions.  This  regulation 
•ffectlvely  eliminates  "look-see"  approaches 
In  the  48  contiguous  States,  since  precision 
i^proach  radar  is  virtually  nonexistent  at 
ciyil  airports  In  the  United  States.  The  Board 
b«lleves  that  many  foreign  weather  facilities 
aia  now  of  a  quality  comparable  to  those 
In  the  United  States  and  that  reports  ema- 
nating from  these  facilities  should  be  ac- 
c^table  for  controlling  approaches  and 
landings  at  those  airports.  The  same  safety 
criteria  governing  "look-see"  approcM:hes  In 
the  United  States,  should  apply  at  foreign 
airports. 

3.  There  nuiy  be  instances  In  operattns 
VS.-OMg  air  carriers  when  restrictions  to 
"look -see"  approaches  would  seriously  hinder 
a  viable  operation  into  some  foreign  airports. 
However,  this  is  not  a  reason  to  retain  the 
current  blanket  authority  for  "look-see"  ap- 
peoaches  In  foreign  operations  since  other 
means  can  be  employed  to  allow  reasonably 
elBcfent  service  Into  such  airports.  Retaining 
tM  "look-see"  authcwlty  until  ICAO  stand- 
avda  are  revised  is  not  considered  to  be  In 
the  best  public  interest  and  is  not  in  keeping 
with  the  role  of  leadership  which  FAA  has 
exhibited  in  the  past,  according  to  the  Safety 
Board. 

4.  The  alternate  action  proposed  by  FAA 
amd  expressed  In  Air  Carrier  Operations  Bul- 
letin No.  78-6  serves  as  further  encourage- 
ment to  pilots  to  execute  approaches  at 
foreign  airports  regardless  of  the  reported 
^leather.  To  caution  pilots  not  to  execute 
aa  Approach  if  the  reported  weather  is  v>eU 
below  their  landing  mlnimums  Is  tantamount 
to  condoning  an  approach  attempt  when  the 
TMbUlty  Is  reported  to  be  sero;  It  depends 
OB  the  pilot's  Interpretation  of  the  term 
"well  below."  The  Safety  Bocud  objects  to 
such  advice. 

In  view  of  the  above,  the  Board  urges 
F^^A  to  reconsider  recommendations  A- 
76-67  through  A-67-70  In  the  interest 
of  safety. 

Hi*  press  rrtease  Is  available  to  the  general 
{Mibllc:  single  copies  may  be  obtained  with- 
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out  charge.  Copies  of  correspondence  relating 
to  safety  recomjnendatlons  may  be  obtained 
at  a  cost  of  $4.00  for  sei-vlce  and  10*  per  page 
for  reproduction.  All  requests  must  be  In 
writing,  Identifled  by  recommendation  num- 
ber and  date  of  publication  of  this  notice  In 
the  Federal  Register.  Address  inquiries  to: 
Publications  Unit.  National  Transportation 
Safety  Board,  Washington,  D.C.  20594, 

(Sec.  307  of  the  Independent  Safety  Board 
Act  of  1974  (Pub.  L.  93-633.  88  Stat.  2172 
(49U.S.C.  1906)).) 

Margaret  L.  Fisher, 
Federal  Register  Liaison  Officer. 

January  17,  1977. 

[PR  Doc.77-1954  Piled  1-19-77,8:45  am] 

OFFICE  OF  THE  FEDERAL 
REGISTER 

EDUCATIONAL  WORKSHOPS  ON  HOW  TO 
USE  THE  FEDERAL  REq^STER 

Region  IX  Workshops  in  Los  Angeles  and 
San  Francisco,  California 

The  Office  of  the  Federal  Register 
(OPR)  will  hold  six  separate  workshops 
on  "The  Federal  Register — What  It  Is 
and  How  To  Use  It"  in  Los  Angeles  and 
San  Francisco.  California,  as  part  of  the 
General  Services  Administration's  Oon- 
sumer  Representation  Plan. 

Los  Angeles  Workshops 

Workshop  dates:  Wednesday,  Febru- 
ary 23,  9:30  a.m;;  Thursday.  February 
24,  9:30  a.m.;  Friday.  February  25,  9:30 
ajn.  (Reservations  required  for  each  ses- 
sion). Location:  Room  8544,  Federal 
Building,  300  North  Los  Angeles  Street, 
Los  Angeles.  CA.  Reservations:  Cornelia 
Bom,  213-688-3210 

San  P^ancisco  Workshops 

Workshop  dates:  Tuesday,  March  1. 
9:30  a.m.;  Wednesday,  March  2,  9:30 
ajn.;  Thursday,  March  3.  9:30  a.m.  (Res- 
ervations required  for  each  session) .  Lo- 
cation: Room  2575,  Tlshman  Building, 
525  Market  Street,  San  Francisco,  CA. 
Reservations:  Velma  Anlew.  415-556- 
(2786 

Agenda 

The  content  of  each  workshop  session 
villi  be  identical.  Each  workshop  will  last 
for  approximately  three  hours  {md  will 
cover  the  following  areas:  | 

1.  A  brief  history  of  the  FedIeral  Reg- 
ister. 

2.  The  difference  between  legislation 
EOid  regulations. 

3.  The  relationship  of  the  Federal 
Register  and  the  Code  of  Federal  Regu- 
lations. I 

4.  Important   elements   of    a   typical' 
PfeDERAL  Register  document. 

5.  An  Introduction  to  the  finding  aids 
at  the  OFR  and  a  practical  exercise 
rising  those  finding  aids.  | 

The  OFR  does  not  Interpret  specific' 
agency  regulations  aJid  the  workshops 
will  not  provide  a  forum  for  the  discus- 
sion of  substantltive  questions.  Rather, 
the  workshops  are  designed  as  sin  intro- 
duction for  the  person  who  discovers  that 
he  or  she  must  use  Federal  Register 


publ' cations  to  keep  track  and  to  gain 
an  understanding  of  Federal  regulations. 

Dated:  January  19.  1977. 

Fred  J.  E^ert, 
Director  of  the  Federal  Register. 

[PR  I30C.77-2194  Piled  1-19-77;  10:34  a.m.] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

CLEARANCE  OF   REPORTS 
List  of  Requests 

The  following  is  a  list  of  requests  for 
clearance  of  reports  Intended  for  use  in 
collecting  information  from  the  public 
received  by  the  Office  of  Management 
and  Budget  on  January  13,  1977  (44 
U.S.C.  3509).  The  purpose  of  publishing 
this  list  in  the  Federal  Register  is  to  in- 
form the  public. 

The  list  includes  the  title  of  each  re- 
quest received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of  in- 
formation; the  agency  form  number(5). 
If  applicable:  the  frequency  with  which 
the  information  is  proposed  to  be  col- 
lected; the  name  of  the  reviewer  or  re- 
viewing division  within  OMB,  and  an  in- 
dication of  who  will  be  the  respondents 
to  the  proposed  collection. 

Requests  for  extension  which  appear 
to  raise  no  significant  Issues  are  to  be  ap- 
proved after  brief  notice  thru  this  re- 
lease. 

Further  information  about  the  Items 
on  this  dally  list  may  be  obtained  from 
the  clearance  office.  Office  of  Manage- 
ment and  Budget,  Washington,  D.C. 
20503  (202-395-4529),  or  from  the  re- 
viewer listed. 

New  Pobms 

department  or  health,  edttcation,  and 
wklfabe 

National  Institutes  of  Health : 

Survey  of  the  Use  of  Vldeotechnology  to 
Teach  Interpersonal  Skills,  single  time, 
users  of  vldeotechnology  to  teach  skllla 
to  health  profession,  Richard  Elslnger, 
395-6140. 

Pathology  Questionnaire,  single  time,  Uni- 
versity Hospital  Departments,  Richard 
Elslnger.  39&-6140. 

Social  and  Rehabilitation  Service,  1977  Re- 
cipient    Characteristics     Survey,     SRS- 
NCSS-127.    single    time,    case    workers 
Sunderhauf,  M3.,  395-6140. 
Office  of  the  Secretary,  National  Head  Start 

Parent     Involvement     Evaluation,     single 

time,  parent-child  pairs  of  HS  6c  non-HS 

in  40  States,  Hviman  Resources  Division, 

Reese  B.  P. 

Revisions 

selective  sesvice  system 

Employer's  Statement  of  Availability  of  Job 
as  Alternate  Service,  SSS-166,  on  occasion, 
employers,  Iklarsha  Traynham,  395-4529. 

VETERANS    ADMINISTRATION 

Insvirance  Deduction  Authorization,  29-868, 
on  occasion.  Insured  veteran,  Caywood,  D. 
P.,  395-3443. 

DEPARTMENT    Or    COMMERCE 

Bureau  of  Censiis,  Osnstructlon  Machinery — 
Manufacturer's  Quarterly  Report.  yUcSSD, 
quarterly,  manufacturing  establishments, 
Peterson.  M.  O.,  395-6631. 
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DEPARTMENT    OF    HEALTH,    EDUCATION,    AND 
WBXFARK 

Social  Security  Administration,  Statements 
of  Person  with  Whom  Beneficiary  Is  Liv- 
ing, SSA-780A,  on  occasion,  Ind.  In  eon- 
Junction  with  applications  for  SS  benefits, 
Caywood,  D.  P.,  395-3443. 

Extensions 

department  of  acbxcttlture 

Animal  and  Plant  Health  Inspection  Serv- 
ice, Animal  Welfare  Regxilatlons,  other 
(see  SP-83) ,  dealers,  research  facilities,  ex- 
hibitors, Marsha  Traynham,  395-4529. 

DEPARTMENT   OF  COMMERCK 

BurAu  of  Census.  Shipper's  Summary  Export 
Declaration.  752SM.  monthly,  exporters, 
Marsha  Traynham,  395-4529. 

DEPARTMENT    OF    DEFENSE 

Department  of  the  Army  (excl.  Def  Civil 
Preparedness  Agcy),  Inventory  of  U£. 
Property  held  by  Civilian  Rlfie  Clubs,  DA 
1275,   anxuially,   custodian   of  each   club, 

_  Warren  Topelius,  395-5872. 

DEPARTMENT       OF       HEALTH,       EDUCATION,       AND 
■WELFARE 

Food  and  Drug  Administration.  Registra- 
tion of  Cosmetic  Product  Establiahment, 
FD  3611,  on  occasion,  cosmetic  product 
manufacturers  and  repackers,  Marsha 
lYaynhcun,  395-4529. 
Social  Security  Administration: 

Social  Security  Dlsabmty  Beneficiary  Re- 
port,   SSA-454A,    on   occasion.    Beneficia- 
ries Whose  DlsabUlty  Is  Expected  to  Im- 
prove, Caywood,  D.  P.,  395-3443. 
Third    Party    Premium    Billing    Request, 
SSA-2384,  on  occasion,  enroUees,  Marsha 
Traynham,  395-4529. 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service: 
Application  for  Exception  from  the  Classifi- 
cation of  Allen  Enemy,  N-436,  on  occas- 
ion,  alien  enemies,   Marsha   Traynham, 
395-4529. 
Verification  of  Record  of  Naturalization, 
N-26,  on  occasion,  clerks  of  court,  Marsha 
Traynham,  896-4529. 
Letter  to  Allen  Relative  to  Cancellation  of 
Public  Charge  Bond.  I-3S6,  on  occasion, 
•liens,   Marsha   Traynham,   395-4538. 
Certificate  of  Eligibility  (For  Non-Immlgr&nt 
F-1  Student  Status) ,  I-20AB,  on  occasion, 
Btudenta,  Marsha  Traynham,  395-4529. 

DEPARTMENT  OF  THE  INTERIOR 

Mining  Enforcement  and  Safety  Administra- 
tion: 

Employment  and  Production  Report,  8000- 
3,  monthly,  aU  coal  mine  operations, 
Marsha  Traynham,  395-4629. 

Metal-Nonmetal  Quarterly  Employment 
Report,  MBSA  30(X)-4,  on  occasion.  aU 
metal-nonimetal  mine  operations,  Ifarsha 
Traynham,  395-4529. 

Phillif  D.  Larsen, 
Budget  and  Management  Officer. 

IFR  Doc.77-2114  Piled  1-19-77;  8: 45  amj 


gress  and  the  OfBce  tA  Management  &nd 
Budget  of  their  Intent  to  estabUsh  ae 
modify  systems  of  records  subject  to  the 
Act  <5  UJS.C.  552a(o) ) .  During  the  pe- 
riod December  27,  1978  through  Jan- 
uary 7,  1977  the  OfBce  of  Management 
and  Budget  received  the  following  re- 
ports on  new  <or  revised)  systems  of 
records. 

Department  of  Justice 

SyslriH  Names: 

(1)  Public  Safety  Officers'  Benefits 
Systems. 

(2)  Consumer  Inquiry  Index. 

(3)  Criminal  Case  Piles. 

Report  Date: 

December  27, 1976 

Poiiil  of  Conlarl : 

Mr.  Harry  L.  Gastley,  Administration 
Counsel,  Office  of  Management  and  Fi- 
nance, Department  of  Justice,  Washing- 
ton. D.C.  20240. 

Velma  N.  Baldwin. 
Assistant  to  the  Director 
for  Administration. 
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PRIVACY  ACT  OF  1974 
Reports  on  New  Systems 

The  purpose  of  this  notice  is  to  list 
reports  on  new  systems  filed  with  the 
Office  of  Management  and  Budget  to 
give  members  of  the  public  the  oppor- 
tunity to  make  Inquiries  about  them  and 
to  comment  on  them. 

The  Privacy  Act  of  1974  requires  that 
agencies  give  advance  notice  to  the  Con- 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release   No.    34-13126;    Pile  No.   SR-Amex- 
76-27) 

AMERICAN   STOCK  EXCHANGE  INC. 

Self-Regulatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15  U.S.C. 
78s(b)  (1) ,  as  amended  by  Pub.  L.  No.  94- 
29,  16  (June  4,  1975),  notice  Is  herday 
given  that  on  Deceml)er  8,  1976,  the 
American  Stock  Exchange,  Inc.  (the 
"Amex")  filed  with  the  Securities  and 
Exchange  Oommlsslon  a  proposed  rule 
change  as  follows: 

Statement  or  thi  Terms  of  Substance 
OF  THE  Proposed  Rule  Change 

Provisions  regarding  the  determination 
of  margin  mainteoance  requirements 
pertaining  to  options  specialists  and  reg- 
istered C4>tions  traders  are  dieted  from 
Rule  940,  and  are  reestablished  in  a  re- 
vised form,  comidylng  with  recent 
amendments  to  the  uniform  net  capital 
rule,  under  a  new  subsection  "I"  to  Rule 
462(d)(2). 

Statement  of  Basis  and  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  conform  Amex  maintenance 
margin  requirements  for  specialists  in 
options  and  registered  options  traders  to 
the  amendments  to  the  uniform  net 
capital  rules,  dealing  with  the  accounts 
of  options  market  mako^,  which  were 
recently  promulgated  by  the  Commissicsi 
and  become  effective  January  1,  1977. 

Rule  940(b)  and  Commentaries  .01  and 
.03  thereto,  apply  solely  to  the  margining 
of  call  option  contracts,  and  are  proposed 
to  be  deleted.  The  substance  of  such  pro- 
visions, however,  Is  proposed  to  be  incor- 


porated into  a  new  subsection  "I"  to  Rule 
462(d)(2). 

The  pnypoeed  amendments  are  based 
upon  section  6(b)(1)  of  the  Securities 
Exchange  Act  of  1934,  as  amended  by 
the  Securities  Acts  Amendments  of  1975. 
and  relate  to  the  Amex's  capacity  to  en- 
force compliance  by  Amex  members  and 
persons  associated  with  members  to  the 
margin  msdntenance  provisions  of  the 
uniform  net  capital  rules  to  the  Act. 
(Item  4(a)  (D  ). 

No  comments  were  solicited  or  received 
with  respect  to  the  proposed  nile 
changes. 

The  Amex  has  determined  that  the 
proposed  rule  changes  will  not  impose 
any  burden  on  competition. 

The  Commission  finds  that  the  pro- 
posed rule  change  Is  consistent  with  the 
requirwnents  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and  in 
particular,  the  requirements  of  Section  6. 
and  the  rules  and  regulations  thereunder. 
Further,  the  Commlssi«m  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof.  Approval  of  the  proposed  rule 
change  at  this  time  Is  necessary  and  ap- 
proriate  to  enable  the  Exchange's  rules 
to  accommodate  revisions  to  the  Com- 
mission's financial  responsIbUity  require- 
ments pertaining  to  transactions  in  op- 
tions, which  become  effective  on  Janu- 
ars- 1. 1977. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  (2)  of  the  Act,  That  the 
proposed  rule  change  referenced  above 
be.  and  it  hereby  is,  approved. 

Interested  persons  are  invited  to  sub- 
mit written  data,  views  and  arguments 
concerning  the  foregoing.  Persons  desir- 
ing to  make  written  submissions  should 
file  six  copies  thereof  with  the  Secretary 
of  the  Commission,  Securities  and  Ex- 
change Commlssicm,  Washington,  D.C. 
20549.  Copies  of  the  filing  with  respect 
to  the  foregoing  and  of  aU  wrlttm  sub- 
missions will  be  available  for  inspection 
and  copying  in  the  Public  Reference 
Room,  1100  L  Street,  N.W,  Washington. 
D.C.  Copies  of  such  filing  will  also  be 
available  for  inspectloD  and  copying  at 
the  principal  office  of  the  Amex.  All  sub- 
missions should  refer  to  the  file  number 
referenced  in  the  caption  above  and 
should  be  submitted  by  February  11, 1977. 

For  the  Cwnmlsslon  by  the  Division 
of  Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsiiemoms, 
Secretary. 
December  30,  1976. 
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[Release  No.  34-13159;  PUe  No. 
SR-CBOE-76-a6] 

CHICAGO   BOARD  OPTIONS   EXCHANGE. 
INC. 

Self-Regulatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  sectlcm  19(b)  (1)  of  the 
Securities   Exchange   Act   of    1934,    15 
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nJB.C.  78s(b>  (1)  as  amended  by  Pub.  Ii. 
No.  94-29.  16  (June  4.  1975).  notice  is 
hereby  given  that  on  December  22.  1976 
the  above-mentioned  self -regulatory  or- 
ganization filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  follows : 

Additions  italicized,  deletions  bracketed 

Exchange's  Statement  or  the  Terms  or 
Substance  or  the  Proposed  Ritle 
Change 

PRIORITY    or    BIDS    AWB    OFFERS 

Ride  S.45.  Except  as  provided  by  Rule 
6.47  below,  the  following  Rules  of 
priority  shall  be  observed  with  respect  to 
Uds  and  offers: 

(a)  (No  change) 

(b)  (No  change) 

(c)  Openings.  Notwithstanding  any- 
thing in  paragraphs  (a)  and  (b)  to  the 
contrary,  where  necessary  to  achieve  a 
aingle-price  opening,  [the  Board  Broker 
may  give!  market  orders  in  which  Jio 
member  or  any  non-member  broker/ 
Oetiler  has  an  interest  [,  entitled  to  par- 
ticipate in  the  opening]  shall  have 
priority  over  limit  orders  at  the  same 
qpemlng  price  on  the  Board  Broker's 
book.  [The  Floor  Procedure  Committee 
itiaJl  establish]  Tlie  cut-off  time  for  or- 
ders entitled  to  participate  In  the  opoi- 
Ing  [.]  is  set  forth  in  Interpretation  .02 
to  Rule  7.4. 

•  •  •  Interpretations  and  Policies : 
.01  (No  change) 
.02  (No  change) 

CROSSING    ORDERS 

Rvie  6.74.  (a)  A  Floor  Broker  who 
holds  orders  to  buy  and  sell  the  same 
option  4:<»itract  may  cross  such  orders, 
provided  that  he  proceeds  in  the  follow- 
ing manner: 

(I)  (He  must  request  that  the  Board 
Broker,  in  accordance  with  Rule  7.5,  call 
upon  Market- Makers  assigned  to  such 
option  cMitract  to  make  bids  and/or 
aCeisl  In  accordance  with  his  respoTtsi- 
Wities  for  due  diligence,  a  Floor  Broker 
thail  request  a  Quotation  and  make  an 
persons  in  the  trading  crowd,  including 
the  Board  Broker,  axoare  of  his  request 
for  a  quotation. 

(II)  After  providing  an  opportunity  for 
such  bids  and   offers  to  be  made,  he 

Imayl  must  bid  above  the  highest  bid  in 
fbe  market  [and]  or  offer  below  the  low- 
est offer  in  the  market  at  the  same  price 
or  at  prices  differing  by  the  minimum 
traction. 

(ill)  If  neither  liis  bid  nor  his  offer  is 
taken  he  may  cross  the  orders  [  (or  any 
vntaken  parts  thereof)  ]  by  announcing 
by  public  outcry  that  he  Is  crossing  and 
giving  the  quantity  and  price. 

(b)  During  the  opening  rotation  for  a 
ela»s  of  option  contracts,  in  the  interests 
•/  achiemng  a  single  price  opening,  an 
Reception  may  be  made  to  the  require- 
ments of  subparagraphs  (U)  aTid  (.Hi)  of 
paragraph  (a)  above,  and  the  Floor 
Brokers  may  proceed  as  follows: 

(t)  A  Floor  Broker  may  match  all 
mfOrket  orders  in  Iiis  possession  in  which 
no  member  or  non-member  broker /dealer 
has  an  interest; 
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(U)  The  Floor  Broker  shaU  then  an- 
nouTice  by  public  outcry  the  number  and 
price  of  aU  orders  that  he  has  matched 
tmd  is  crossing;  and 

(tU)  The  Floor  Broker  may  then  con- 
tinue to  bid  or  offer  the  remaining  un- 
matched and  unexecuted  orders  he  has 
i%  his  possession  for  execution  during 
tke  opening  rotation. 

DISCRETIONARY    TRANSACTIONS 

Rule  6.75.  No  Floor  Broker  shall  exe- 
cute or  cause  to  be  executed  any  [trans- 
action] order  or  orders  on  this  Exchange 
with  respect  to  which  [transaction]  such 
Floor  Broker  Is  vested  with  discretion 
as  to:  (1)  the  choice  of  the  class  of 
options  to  be  bought  or  sold.  (2)  the 
number  of  contracts  to  be  bought  or 
sold,  or  (3)  whether  any  such  trans- 
action shall  be  one  of  purchase  or  sale; 
however,  the  provisions  of  this  paragraph 
shall  not  apply  to  any  discretionary 
transaction  executed  by  a  Market-Maker 
for  an  accoimt  in  which  he  has  an  in- 
terest. 

•  •  •  Interpretations  and  Policies : 
.01  The  Floor  Procedure  Committee 
?tas  determined  that  no  Floor  Broker 
shall  hold  "not  held"  market  orders  (buy 
and  sell)  or  orders  which  have  the  effect 
of  "not  held"  market  orders  (buy  and 
sell)  in  the  same  series  of  options  for  the 
same  account  or  the  accounts  of  the  same 
beneficial  owner.  Holding  such  orders 
can  be  intervreted  as  allowing  the  Floor 
Broker  discretion  as  to  the  purchase  or 
sale  of  such  options.  , 

OBLIGATIONS   FOR   ORDERS 

Rule  7.4.  (a)  Acceptance.  A  Board 
Broker  shall  ordinarily  be  expected,  for 
all  option  contracts  of  the  class  or  classes 
to  which  his  appointment  extends,  to 
accept  and  maintain  a  written  record  of 
CDTders  that  are  placed  in  his  custody. 
Such  orders  shall  include  market  orders 
(as  defined  in  Rule  6.53(a) ) .  limit  orders 
(as  defined  in  Rule  6.53(b)),  and  such 
other  orders  as  may  be  designated  by  the 
Floor  Procedure  Committee,  A  Board 
Broker  shall  not  accept  orders  of  any 
other  type  or  from  any  source  other  than 
a  member.  No  member  shall  place,  or 
permit  to  be  placed,  an  order  with  a 
Board  Broker  for  an  account  in  which 
such  member  ,  [or]  any  other  member  , 
or  any  non-member  broker/dealer  has 
an  interest. 

(b)  (No  change)  ^  j 

(c)  (No  change)  | 
Interpretations  and  Policies: 

.01  (No  change) 

[.02  Pursuant  to  Rule  7.4,  the  Ploot 
Procedure  Com^plttee  has  designated 
Stop  (Stop-Loss)  Orders  (as  defined  la 
Rule  6.53(c)  (11)  and  Stop-Limit  Orders 
(as  defined  in  Rule  6.53(c)  (ii))  as  or- 
ders that  a  Board  Broker  shall  ordinarily 
be  expected,  for  all  option  contracts  of 
the  class  or  classes  to  which  his  appoint- 
ment extends,  to  accept  and  maintain  a 
written  record. 

The  Floor  Procedure  Committee  has 
made  the  above  designation  with  the 
following  restrictions: 

1.  That  Stop  (Stop-Loss)  Orders  and 
Stop-Limit  Orders  for  six  or  more  option 


contracts  shall  not  be  considered  desig- 
nated orders  that  a  Board  Broker  shall 
be  permitted  to  accept. 

2.  That  the  Floor  Procediu^  Committee 
reserves  the  right  to  review  this  policy 
at  a  later  date.] 

[.03]  .02  Board  Brokers  shall  accept 
orders,  including  cancels  and  clianges,  at 
the  opening  on  the  same  time  sequence 
basis  as  pertains  during  the  balance  of 
the  day.  However,  a  Board  Broker  shall 
not  be  held  for  orders  accepted  during  a 
time  interval  from  five  (5)  minutes  prior 
to  the  first  report  of  a  transaction  in  an 
underlying  security  through  the  end  of 
the  opening  rotation  in  that  class  of  op- 
tion contracts  for  execution  of  such  or- 
ders at  the  opening. 

.03  A  Board  Broker  must  maintain  one 
"order  shoe"  for  each  type  of  option  in 
each  class  of  option  contracts  traded  at 
his  post,  and  these  order  shoes  shaU  be 
the  depository  for  all  orders. 

OBLIGATION  FOR  FAIR  AND  ORDERLY  MARKET 

Rule  7.5.  At  the  request  of  a  Ploor 
Broker  who  holds  an  order  for  a  par- 
ticular option  contract,  for  before  any 
crossing  transaction  is  effected  in  ac- 
cordance with  Rule  6.74],  or  whenever 
in  the  Board  Broker's  opinion  the  Inter- 
ests of  a  fair,  orderly  and  competitive 
market  are  best  served  by  such  action,  a 
Board  Broker  shall  call  upon  those  Mar- 
ket-Makers with  Principal  Appointments 
and,  whenever  it  is  requested  or  In  his 
opinion  it  is  needed.  Supplemental  Ap- 
pointments in  that  class  of  option  con- 
tracts to  make  bids  and /or  offers  that 
contribute  to  meeting  the  standards  set 
forth  in  Rule  8.7.  To  the  extent  practica- 
ble, and  in  a  form  prescribed  by  the  Ex- 
change, the  Board  Broker  shall  keep  a 
record  of  the  responses  of  Market-Mak- 
ers that  provide  or  improve  upon  a  mar- 
ket commensurate  with  these  standards. 
If  satisfactory  responses  are  not  forth- 
coming promptly,  the  Board  Broker  shall 
make  a  recorid  of  this  fact.  Copies  of  all 
records  kept  to  accordance  with  this  Rule 
shall  be  forwarded  to  the  Department 
of  Compliance. 

•  *  *  Interpretations  and  Policies : 

.01  (No  change) 

Exchange's    Statement    of    Basis    and 
Purpose 

Rule  6.45.  The  purpose  of  this  rule 
change  is  to  ensure  fair  and  orderly 
markets  through  the  use  of  single  price 
openings.  Therefore  in  an  effort  to 
standardize  the  opening  rotation  pro- 
cedures utilized  by  each  Board  Broker 
to  achieve  this  goal,  it  is  proposed  that 
this  rule  be  amended  to  require,  rather 
than  permit,  market  orders  to  be  given 
priority  over  limit  orders  held  by  the 
Board  Broker.  It  should  be  noted  that 
only  market  oi-ders  for  those  other  than 
members  and  non-member  broker/deal- 
ers shall  be  afforded  priority  treatment 
in  order  to  effect  single  price  openings. 
This  provision  maintains  the  priority 
g.fforded  orders  of  public  customers.  Pur- 
Uiermore.  the  proposed  amendment  also 
cross-references  to  relevant  amendments 
recently  approved  by  the  Securities  and 
Exchange  Commission  to  Rule  7.4. 
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Rule  6.74.  The  language  of  subpara- 
graph (i)  of  paragraph  (a)  Is  proposed 
to  be  deleted  In  recognition  <A  the  ample 
number  of  Market-Makers  which  pres- 
ently comprise  every  trading  crowd. 
This  negates  the  need  to  utilize  a  Board 
Broker  to  call  for  Market-Makers  In  an 
order  crossing  situation.  Concurrently, 
however.  It  is  believed  appropriate  to 
reiterate  a  Floor  Broker's  obligation  to 
exercise  due  diligence  in  the  execution 
of  orders,  smd  to  specify  what  one  of 
such  Floor  Broker's  duties  would  be  In 
crossing  sui  order. 

The  purpose  of  the  proposed  amend- 
ments to  subparagraphs  (ii)  and  (ill)  of 
paragraph  (a)  Is  to  conform  the  lan- 
guage of  the  rule  to  those  trading  pro- 
cedures which  have  been  followed  in  a 
crossing  situation. 

The  provisions  of  proposed  new  para- 
graph (b)  will  standardize  the  proce- 
dures to  be  Implemented  by  a  Floor  Brok- 
er who  wishes  to  cross  public  customer 
orders  during  an  opening  rotation.  The 
proposed  will  also  ensiue  that  sJl  mem- 
bers of  the  trading  crowd  are  made  aware 
of  the  voliune  and  price  of  the  orders 
to  be  crossed. 

RvJe  6.75.  The  purpose  of  the  proposed 
amendment  Is  to  Interpret  clause  (3) 
of  the  rule  by  describing  certain  order 
combinations  which  If  used  by  a  Fl(x>r 
Broker  would  find  him  in  violation  of 
the  rule.  This  proposal  specifically  pro- 
scribes the  use  of  certain  orders,  the 
effect  of  which  would  be  to  imbue  the 
Floor  Broker  with  discretion  as  to  the 
purchase  or  sale  of  an  option.  Such  dis- 
cretion belies  the  Floor  Broker's  agency 
function  and  enables  him  to  operate  Like 
a  Market-Maker. 

Rule  7.4.  The  purpose  of  the  proposed 
revision  to  paragraph  (a)  of  the  rule  is 
to  clarify  that  Board  Brokers  shall  ac- 
cept only  public  customer  orders.  This 
provision  will  effectively  preclude  all 
broker/ dealers  from  transmitting  pro- 
prietary orders  to  the  Board  Broker, 
"nils  propKJsed  amendment  Is  consistent 
with  the  Exchange's  intent  and  long 
standing  policy  to  afford  the  Board 
Broker's  limit  order  priority  only  to  pub- 
lic customers. 

Section  .02  to  Rule  7.4  is  proposed  to 
be  deleted,  for  it  has  been  found  that  a 
Board  Broker's  handling  of  contingency 
orders,  such  as  Stop-Loss  and  Stop-Limit 
orders,  creates  undue  clerical  burdens, 
and  detracts  frcHn  a  Board  Broker's 
ability  to  carry  out  his  primary  respon- 
sibilities regarding  limit  and  market  or- 
ders and  trading  crowd  control.  It  has 
also  been  foimd  that  considerable  con- 
lusion  among  members  of  a  trading 
crowd  can  arise  when  a  number  of  Stop 
orders  held  by  a  Board  Broker  become 
market  orders  due  to  a  movement  in  the 
stock,  and  the  Board  Broker's  book  dis- 
play suddenly  changes.  Such  a  proposed 
change  will  contribute  to  the  mainte- 
nance of  a  fair  and  orderly  market. 

ITie  purpose  of  new  section  .03  to  Rule 
7.4  is  to  standardize  the  manner  in  which 
one  of  the  devices  located  at  a  Board 
Broker's  post  must  be  used  in  order  to 
transmit  an  order  to  the  Board  Broker. 


A  Float  Broker  shall  place  an  order  with 
the  Board  Broker  by  inserting  the  order 
card  Into  the  metal  "order  shoe"  which 
is  designated  for  that  class  and  type  of 
option.  The  use  of  this  "shoe"  enables 
the  Board  Broker  to  properly  segregate 
and  place  Into  sequence  all  new  orders 
transmitted  to  him. 

Rule  7.5.  The  purpose  of  this  amend- 
ment is  to  conform  the  provisions  of  this 
Rule  to  the  revisions  proposed  for  Rule 
6.74. 

The  amendments  proposed  herein  are 
in  accordance  with  section  6(b)  (5)  of 
the  Act  which  provides,  inter  alia,  that 
rules  of  the  Exchange  promote  just  and 
equitable  principles  of  trade  and  protect 
investors  and  the  public  Interest. 

Comments  were  not  solicited,  nor  have 
comments  been  received  from  members 
of  the  Exchange. 

No  burden  wiU  be  Imposed  upon  com- 
petition by  virtue  of  the  Implementation 
of  these  rules  changes. 

On  or  before  February  25,  1977,  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90  days 
of  such  date  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its  rea- 
sons for  so  finding  or  (11)  as  to  which 
the  above  mentioned  self-regulatcar  or- 
ganization consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  ruU 
change,  or 

(B)  Institute  proceedmga  to  determine 
whether  the  proposed  rule  change  should  b« 
disapproved. 

Interested  persons  are  Invited  to  sub- 
mit written  data,  views  and  arguments 
concerning  the  foregoing.  Persons  de- 
siring to  make  written  submissions 
should  file  6  copies  thereof  with  the  Sec- 
retary of  the  Commission,  Washington, 
D.C.  20549.  Copies  of  the  filing  with 
respect  to  the  foregoing  and  all  written 
submissions  will  be  available  for  Inspec- 
tion and  copying  In  the  Public  Refer- 
ence Room,  1100  L  Street,  N.W„  Wash- 
ington. D.C.  Copies  of  such  filing  wlU 
also  be  available  for  inspection  and  c<H?y- 
Ing  at  the  principal  ofQce  of  the  ahove 
mentioned  self -regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  referenced  in  the  caption  above 
and  should  be  submitted  on  or  before 
February  22. 1977. 

For  the  Commission  by  the  Division 
of  Market  Regxilation.  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons. 

Secretary. 

January  13,  197"^ 
IFRr>oc.77-18iaFUed  1-19-77.8:45  am] 


[Release  No.  34-131C0:   File  No.  SR-C^BOE- 
7ft-27] 

CHICAGO    BOARD   OPTIONS    EXCHANGE. 
INC. 

Self-R^ulatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)   (rf  the 
Securities  Exchange   Act   of    1934.    15 


U.S.C.  78s  (b)  (1>  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4,  1975).  notice  is 
hereby  given  that  on  December  22.  1976 
the  above-meittoned  self -regulatory  or- 
ganization filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  follows: 

Exchange's  Statement  of  the  Terms 
OF  Substance  of  the  Proposed  Rule 
Change 

The  (Chicago  Board  Options  Exchange. 
Incorporated  ("the  Exchange"),  hereby 
requests  that  it  be  permitted  over  the 
next  few  months  to  expand  the  number 
of  securities  which  provide  the  basis  for 
its  trading  activities  from  the  present 
authorized  level  of  100  to  125.  As  can  be 
seen.  It  Is  Intended  that  such  request  rep- 
resent only  a  short-term  growth  program 
which  will  be  followed,  in  the  near  fu- 
ture, by  a  longer  range  Exchange  expan- 
sion plan.  In  order  that  Interested  per- 
sons may  be  afforded  an  opportunity  for 
formtd  notice  of  and  to  comment  on  its 
request.  CBOE  hereby  elects  pursuant  to 
clause  (11)  of  paragr^>h  (a)  of  Rule  19 
b-4  to  treat  its  request  for  expansion  of 
the  numl>er  of  seciuitles  which  provide 
the  basts  for  its  trading  actlvl^  as  a 
"proposed  rule  change"  under  said  Rule 
and  to  file  such  proposed  nile  change  in 
accordance  with  the  provisions  of  section 
19(b)  (2)  of  the  Securities  Exchange  Act 
of  1934,  as  amended. 

Exchange's  Statement  of  Basis  and 

PURPOSl 

The  proposed  rule  change  will  enable 
the  Exchange  to  plan  for  and  Implement 
a  moderate  expansi<m  of  the  number  of 
securities  on  which  its  trading  activity  is 
based.  Such  expansion  will  enable  the  Ex- 
change to  eflQclently  utilize  its  present  fa- 
cilities which  will  cranfortably  acconuno- 
date  the  peak  volume  of  trading  which 
it  is  anticipated  would  result  from  Com- 
mission approval  of  the  proposed  securi- 
ties expansion. 

It  is  the  Elxchange's  view  that  the  Com- 
mission's approval  of  the  expansion  pro- 
gram set  forth  above  would  be  entirely 
consistent  with  the  protection  of  mves- 
tors  and  the  public  interest.  TTirough 
such  an  Exchange  expansion,  the  Com- 
mission would  enable  the  Exchange  to 
utilize  its  present  capabilities  to  the  full- 
est extent,  while  at  the  same  time  per- 
mitting the  Exchange  to  respond  to  com- 
petitive pressures  to  improve  the  current 
level  of  Exchange  service  to  the  investing 
pubUc  and  the  member  community,  and 
to  introduce  innovative  trading  concepts 
which  offer  greater  investment  oppor- 
tunities to  those  ssjne  gixnips.  This  kind 
of  Exchange  activity  would  be  respon- 
sive to  the  statutory  mandate  that  na- 
tional securities  exchanges  perfect  th3 
mechanism  of  free  and  open  markets. 

In  order  to  accurately  assess  the  Ex- 
change's capacity  to  operate  eflQclently 
in  the  face  of  the  increased  trading  vol- 
ume which  would  result  from  realization 
of  the  Exchange's  proposed  expansicwx 
program,  there  are  three  key  areas  which 
must  be  measured — communication  sys- 
tems, floor  facilities  and  regulatory  ca^ 
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pablllty.  Over  the  pcut  twdve  months, 
the  Exchange  has  labored  successfully 
to  improve  the  timeliness  and  efficiency 
of  its  last  sale  and  bld/aslc  quote  dissemi- 
nation. In  addition,  the  Exchange's  trad- 
ing support  commimicatlons  ability  has 
been  significantly  increased  since  Octo- 
ber. 1975.  EHiring  this  same  period  of 
time,  the  Exchange  floor  communications 
abilities  of  member  firms  have  also  been 
greatly  enhanced. 

With  respect  to  the  Exchange's  trad- 
ing floor  facilities,  the  Exchange  has 
completed  construction  on  a  number  of 
additional  tradmg  posts  and  has  pro- 
Tided  member  firms  with  a  larger  num- 
ber of  communications  booths.  The 
Exchange  has  also  built  a  communica- 
tions room  adjacent  to  the  Exchange 
floor  specifically  for  use  by  member  firms 
during  peak  periods  if  Uieir  respective 
booth  facilities  are  unable  to  efficiently 
handle  the  volimie  of  orders. 

The  Exchange's  Department  of  Com- 
pliance and  Department  of  Trading  Pro- 
cedures have  continued  to  add  qualified . 
hisAily  educated  personnel  to  their  re- 
spective investigative  and  analytical 
staffs.  In  the  area  of  market  surveillance, 
especially,  the  Exchange  has  significantly 
expanded  its  capability  not  only  through 
the  acquisition  of  experienced,  well  edu- 
cated data  and  market  analysts,  but  also 
through  the  Introduction  of  on-line 
■larket  analysis  with  computerized 
support. 

Comments  were  not.  and  are  not  in- 
tended to  be,  solicited  with  respect  to 
the  proposed  rule  change. 

The  Exchange  believes  that  its  ability 
•o  expand  the  number  of  securities  upon 
vhlch  Its  trading  activity  Is  based  will 
enable  It  to  compete  more  effectively 
vlthout  In  any  way  Imposmg  any  bur- 
dens upon  competition. 

On  or  before  February  25,  1977,  or 
within  such  longer  period  (1)  as  the 
Commission  may  designate  up  to  90  days 
Of  such  date  If  It  finds  such  longer  pe- 
riod to  be  appropriate  and  publishes  Its 
seasons  for  so  finding  or  (11)  as  to  which 
tbe  above  mentioned  self -regulatory  or- 
ganization consents,  the  C(Mnmisslon 
wlU: 

(»)  By  order  approve  such  proposed  rule 
ciuatge,  or 

(b)  Inxtitute  proceedings  to  determlns 
vh«Uiw  the  propoeed  rule  change  should  be 
disapproved. 

Interested  persons  are  invited  to  submit 
vrltten  data,  views  and  arguments  con- 
cerning the  foregoing.  Persons  desiring 
to  make  written  submissions  should  file 
8  copies  thereof  with  the  Secretary  of 
the  Commission,  Washington,  DC.  20549. 
Copies  of  the  filing  with  respect  to  the 
foregoing  and  all  written  submission  will 
be  available  for  inspection  and  copying 
In  the  Public  Reference  Room,  1100  L 
Street,  NW.,  Washmgton,  D.C.  Copies  of 
such  filing  will  also  be  available  for  In- 
flection and  copjrtng  at  the  prmclpal  of- 
fice of  the  above  mentioned  self-regu- 
latory organization.  All  submissions 
should  refer  to  the  file  number  refer- 
enced In  the  caption  above  and  should  be 
Aibmltted  on  or  before  February  22, 
1977. 


NOTICES 

For  the  CwmnisslMi  by  the  Division  of 
Ifarlcet  Regulation,  pursuant  to  dele- 
gated authority. 

I  George  A.  FiTzsnncoNs, 

Secretary. 
January  13,  1977. 

(FR.  Doc.77-1813  PUed  l-19-77;8:45  am] 


[Rel.  No.  19852.  70-6791 J 

GENERAL  PUBLIC  UTILITIES  CORP. 

Proposed  Amendment  of  Articles  of 
Incorporation  and  Solicitation  of  Proxies 

January  13,  1977. 

Notice  is  hereby  given  That  General 
Public  Utilities  Corporation  ("GPU"), 
80  Pine  Street,  New  York,  New  York 
10005,  a  registered  holding  company,  has 
flled  a  post -effective  amendment  to  its 
declaration,  previously  filed  with  this 
Commission,  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
r'Acf'i  designating  sections  6(a),  7  and 
12(e)  of  the  Act  and  Rule  62  promul- 
gated thereunder  as  applicable  to  the 
proposed  transactions.  All  taterested  per- 
sons are  referred  to  the  declaration,  as 
amended  by  said  post-effective  amend- 
ment, for  a  complete  statement  of  the 
proposed  transactions. 

By  order  dated  February  20,  1976 
(HOAR  No.  19396)  Issued  In  this  pro- 
ceeding, GPU  was  authorized,  among 
other  things,  to  amend  its  Articles  of 
Incorporation  ("Charter"),  subject  to 
tihe  obtaining  of  necessary  stockholder 
approval,  to  eliminate  the  preemptive 
rights  of  commcxi  stockholders  of  GPU. 
GPU  obtained  the  necessary  stockholder 
approval  for  this  Charter  amendment 
on  April  5, 1976  and  the  Charter  was  ac- 
cordingly amended  on  April  6, 1976. 

After  the  February  20,  1976  order  was 
issued,  GPU  undertook  with  this  Com- 
mission that  unless  otherwise  authorized 
by  the  Commission,  GPU  would  not  sell 
additional  shares  of  common  stock  ex- 
cept pursuant  to  a  public  offering  for 
cash  or  an  employee  stock  option  plan 
or  in  connection  with  a  merger  or  con- 
soUdatlon  or  for  consideration  other 
than  cash,  without  first  offering  such 
sihares  to  Its  stockholders.  GPU  now  de- 
sires to  Incorporate,  subject  to  the  ob- 
taining of  favorable  action  by  Its  stock- 
holders at  Its  annual  meeting  to  be  held 
on  April  4,  1977,  the  substance  of  this 
undertakmg  in  its  Charter,  as  amended. 

It  Is  specifically  proposed  to  amend 
Article  9  of  the  Charter  to  provide  that 
stockholders  shall  have  preemptive 
rights  to  purchase  GPU  common  stock 
offered  for  sale  other  than  through:  (1) 
A  public  offertag;  or  (11)  an  offering 
through  underwriters  or  dealers  who 
agree  to  make  a  prompt  public  offering 
thereof;  or  (ill)  operation  of  a  common 
stock  cash  dividend  reinvestment  pro- 
gram (mcludmg  the  right  to  mvest  ad- 
ditional amounts  in  additional  shares  of 
common  stock) ;  or  (Iv)  operation  of  an 
employee  stock  ownership  plan:  or  (v) 
any  other  offering  which  shall  have  been 
authorized  at  a  meeting  of  stockholders 
by  the  afBrmatlve  vote  of  a  majority  of 
all  outstanding  shares  entitled  to  vote 
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thereon,  or  shall  be  consistent  with  a 
plan  authorized  or  approved  by  such  a 
vote  of  the  holders  of  a  majority  of  all 
outstanding  shares  entitled  to  vote 
thereon. 

The  proposed  Charter  amendment  fur- 
ther provides  that  the  preemptive  rights 
provision  shall  entltie  stockholders  hav- 
ing such  rights  to  purchase  shares  of 
CPU's  common  stock  as  nearly  a  prac- 
ticable in  such  proportion  as  would,  if 
such  preemptive  rights  were  exercised, 
preserve  the  relative  holdings  of  such 
stockholders.  The  price  for  stock  pur- 
chased pursuant  to  preemptive  rights 
will  have  a  price  or  prices  not  less  than 
the  price  or  prices  at  which  such  shares 
are  proposed  to  be  offered  for  sale  to 
others  (before  giving  effect  to  any  reduc- 
tion m  the  amount  realized  by  GPU  by 
expenses,  including  imderwriters'  and 
dealers'  compensation.  Incurred  In  con- 
nection with  the  sale) .  It  Is  further  pro- 
vided that  GPU  ^lall  not  be  obligated  to 
offer  or  issue  any  fractional  Interest  In  a 
full  share  of  Its  common  stock  pursuant 
to  preemptive  rights.  The  Charter 
amendment  will  also  provide  that  at  any 
time  within  a  period  expiring  not  more 
than  one  year  after  the  granting  of  pre- 
emptive rights,  shares  which  have  been 
offered  to  stockholders  and  which  have 
not  been  subscribed  for  or  purchased 
may  be  Issued  or  sold  to  such  persons 
(including  stockholders)  at  such  prices 
and  at  such  times  as  may  be  fixed  by  the 
Board  of  Directors,  provided  that  the 
price  will  not  be  less  than  the  price  at 
which  such  shares  were  obtamable  upon 
the  exercise  of  preemptive  rights  granted 
In  connection  with  the  offering. 

GPU  proposes  to  solicit  proxies  from 
Its  stockholders  in  connection  with  the 
proposed  Charter  amendment  for  use  at 
the  GPU  annual  meettog  on  April  4, 
1977.  Adoption  of  the  proposed  Charter 
amendment  requires  the  aflarmatlve  vote 
of  the  holders  of  a  majority  of  the  out- 
standmg  shares  of  GPU  cormnon  stock. 

Fees  and  expenses  to  be  Incurred  In 
connection  with  the  proposed  transac- 
tion will  be  supplied  by  amendment.  The 
cost  to  GPU  for  reimbursement  to  stock- 
holders who  hold  stock  for  others  for 
forwarding  copies  of  proxy  material  to 
them  Is  estimated  at  $25,000.  It  Is  stated 
that  no  state  or  federal  commission, 
other  than  this  Commission,  has  juris- 
diction over  the  proposed  transaction. 

Notice  is  further  given  That  any  inter- 
ested person  may,  not  later  than  Febru- 
ary 7.  1977,  request  In  writing  that  a 
hearing  be  held  on  such  matter,  statmg 
the  nature  of  his  Interest,  the  reasons 
for  such  request,  and  the  Issues  of  fact  or 
law  raised  by  said  declaration,  as 
amended  by  said  post-effective  amend- 
ment, which  he  desires  to  controvert:  or 
he  may  request  that  he  be  notified  If  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be  ad- 
dressed: Secretary,  Securities  and  Ex- 
change Commission,  Washington,  D.C. 
20549.  A  copy  of  such  request  should  be 
served  personally  or  by  mall  upon  the 
declarant  at  the  above-stated  address, 
and  proof  of  service  (by  affidavit  or,  in 
case  of  an  attorney  at  law,  by  certificate) 
should  be  filed  with  the  request.  At  any 
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time  after  said  date,  the  declaration,  as 
amended  by  said  post-effective  amend- 
ment, or  as  it  may  be  further  amended, 
may  be  permitted  to  become  effective 
as  provided  in  Rule  23  of  the  (general 
Rules  and  Regulations  promulgated  un- 
der the  Act,  or  the  Commission  may 
grant  exemption  from  its  rules  vmder  the 
Act  as  provided  in  Rules  20(a)  and  100 
thereof  or  take  such  other  action  as  it 
may  deem  appropriate.  Persons  who  re- 
quest a  hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any  no- 
tices and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if  or- 
dered) and  any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  FrrzsiMMONS, 
Secretary. 

[FR  Doc.77-1805  Filed  l-19-77;8:45  ami 


[Rel.  No.  19851.  70-5951] 

JERSEY  CENTRAL  POWER  &  LIGHT  CO^ 
ET  Al- 

Proposed  Sale  of  Utility  Assets  Between 
Affiliates 

Janttary  13,  1977. 

Notice  is  hereby  given  That  Jersey 
Central  Power  &  Light  Company 
CJCPSiL") ,  Madison  Avenue  at  Punch- 
bowl Road,  Morristown,  New  Jersey 
07960,  Metropolitan  Edison  Company 
("Met-Ed") .  2800  Pottsvllle  Pike,  Read- 
ing, Pennsylvania  1960J,  and  Pennsyl- 
vania Electric  Company  ("Penelec"), 
1001  Broad  Street,  Johnstown,  Pennsyl- 
vania 15907,  electric  utility  subsidiary 
companies  of  General  Public  Utilities 
Corporation,  a  registered  holding  com- 
pany, have  flled  a  declaration  with  this 
Commission  pursuant  to  the  Public  Util- 
ity Holding  Company  Act  of  1935  ("Act") 
designating  sections  12(d)  and  12(f)  of 
the  Act  and  Rule  43  promulgated  there- 
under as  applicable  to  the  followmg  pro- 
posed transactions.  All  Interested  per- 
sons are  referred  to  the  declaration, 
which  is  siunmarized  below,  for  a  com- 
plete statement  of  the  proposed  transac- 
tions. 

The  declarants  are  currently  engaged 
In  the  construction  of  Unit  No.  2  of  the 
Three  Mile  Island  nuclear  generating 
station  ("TMHI  No.  2").  The  declarants 
now  own  the  unit  as  tenants  in  common 
(without  rights  of  partition)  In  the  fol- 
lowing proportions:  JCPSiL:  25%,  Met- 
Ed:   50%  and  Penelec:  25%. 

It  is  proposed  that  Met-Ed  sell  JCP&L 
an  additional  25%  undivided  interest 
and  that  Penelec  sell  JCPSiL  an  addi- 
tional 15%  imdivided  Interest  in  TMI 
No.  2.  The  resulting  ownership  propor- 
tions would  then  be:  JCJP&L:  65%.  Met- 
Ed:  25%  and  Penelec:  10%. 

It  is  proposed  that  the  sales  of  the  in- 
terests m  TMI  No.  2  be  made  m  a  series 
of  Installments  (which  will  not  neces- 
sarily be  pro  rata  as  between  Met-Ed  and 
Penelec)  geared  to  JCPtiL's  ability  to 
make  payments  smd  the  ability  of  Met- 
Ed  and  Penelec  to  make  use  of  the  sales 


proceeds.  The  sales  will  be  completed  by 
the  time  TMI  No.  2  is  placed  in  commer- 
cial service,  such  time  now  being  esti- 
mated to  be  in  the  Spring  of  1978.  The 
sales  price  of  the  Interests  will  be  the 
book  cost,  including  allowance  for  funds 
used  during  construction  ("AFC") ,  of  the 
interests  conveyed  by  the  sellers,  ad- 
justed in  order  to  retain  for  the  respec- 
tive customers  of  the  sellers  the  net 
benefit  of  certain  tax  allocations. 

It  is  also  proposed  that  JCP&L  sell 
Met-Ed  and  Penelec  25'"c  undivided  m- 
terests  In  the  Forked  River  nuclear 
generating  station  which  is  presently 
owned  100%  by  JCP&L.  After  the  pro- 
posed sales,  the  Forked  River  station 
would  be  owned  50%  by  JCP&L  and  25% 
each  by  Met-Ed  and  Penelec.  The  sales 
will  be  made  in  one  or  more  installments 
but  will  also  be  completed  by  the  time 
TMI  No.  2  Is  hi  commercial  service.  The 
sale  will  be  made  lor  the  book  cost  of  the 
mterests  conveyed  by  JCP&L,  including 
AFC,  adjusted  to  retain  for  JCP&L's  cus- 
tomers the  net  benefit  of  (i)  certain  tax 
allocations  and  (11)  the  inclusion  of  a 
portion  of  JCP&L's  investment  in  Forked 
River  in  rate  base. 

The  declarants  own  undivided  Interests 
In  Unit  No.  1  of  the  Three  Mile  Island 
generating  station  ("TMI  No.  1")  m  the 
following  proportions:  JCP&L:  257o ; 
Met-Ed  507c  and  Penelec:  25%.  The  pro- 
posed transactions  will  not  affect  these 
ownership  interests.  However,  there  are 
certain  facihties  which  are  to  be  used  In 
common  for  TMI  No.  1  and  No.  2.  The 
original  cost  of  such  common  facihties 
at  the  time  TMI  No.  1  was  placed  in  com- 
mercial service  was  approximately  $14 
million,  of  which  Met-Ed's  share  was 
approximately  $7  million  and  the  Pen- 
elec and  JCP&L  shares  were  approxi- 
mately $3.5  million.  It  Is  stated  that  the 
Pennsylvania  PubUc  Utihties  Commis- 
sion has  excluded  from  rate  base  one- 
half  of  Penelec's  and  Met-Ed's  tovest- 
ment  m  these  common  facilities  as  being 
assignable  to  TMI  No.  2.  Therefore,  one- 
half  of  their  cost  of  such  common  facil- 
ities will  be  regarded  by  Met-Ed  and 
Penelec  as  assignable  to  TMI  No.  2  and 
the  Interests  In  TMI  No.  2  to  be  con- 
veyed by  those  companies  will  taclude 
proportionate  mterests  in  such  facilities. 
*^  JCP&L  owns  100%  of  the  Oyster  Creek 
nuclear  generating  station  which  was 
placed"  m  commercial  service  in  1969. 
Some  of  the  Oyster  Creek  facilities  will 
be  used  in  common  for  Forked  River, 
which  is  immediately  adjacent  to  Oyster 
Creek.  These  common  facilities  will  be 
equitably  allocated  between  Oyster  Creek 
and  Forked  River  and  the  imdivided  In- 
terests in  Forked  River  conveyed  by 
JCn»&L  to  Met-Ed  and  Penelec  will  ta- 
clude proportionate  tatere^  m  the  com- 
mon facilities. 

It  is  stated  that  various  events,  m- 
cludmg  an  oil  embargo,  fuel  price  In- 
creases, a  pause  ta  the  rate  of  Increase 
of  the  consumption  of  electricity  and  the 
deferral  of  the  completion  dates  for  TMI 
No.  2  and  Forked  River  have  made  it 
appropriate  to  reallocate  participation 
ta  the  units  among  the  declarants. 


It  is  stated  that  the  New  Jersey  and 
Pennsylvania  Public  Utilities  Commis- 
sions have  jurisdiction  over  various  as- 
pects of  the  proposed  transactions  and 
that  the  consummation  of  certata  of  the 
proposed  transactions  may  require 
amendment  of  the  construction  permits 
issued  by  the  United  States  Nuclear 
Rcgulatorj-  Commission.  It  is  stated  that 
no  other  state  or  federal  commissioTi, 
other  than  this  Commission,  has  juris- 
diction over  the  proposed  transactions. 
Fees  and  expenses  to  be  tocurred  in  con- 
nection with  the  proposed  transactions 
are  to  be  supplied  by  amendment. 

Notice  is  further  given.  That  any  in- 
terested person  may,  not  later  than  Feb- 
ruary 7,  1977.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  taterest,  the  reasons 
for  such  request,  and  the  issues  of  fact 
or  law  raised  by  said  declaration  which 
he  desires  to  controvert;  or  he  may  re- 
quest that  he  be  notified  if  the  Commis- 
sion should  order  a  hearin?  thereon.  Any 
such  request  should  be  addressed:  Secre- 
tary. Securities  and  Exchange  (?onmiis- 
slon,  Washington.  DC.  20549.  A  copy  of 
such  request  should  be  served  personally 
or  by  man  upon  the  declarants  at  the 
above-stated  addresses,  and  proof  of 
service  (by  affidavit  or.  In  case  an  attor- 
ney at  law,  by  certificate)  should  be  flled 
with  the  request.  At  any  time  after  said 
date,  the  declaration,  as  It  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  ta  Rule  23  of  the 
General  Rules  and  Regulations  promul- 
gated under  the  Act,  or  the  Commission 
may  grant  exception  from  such  rules  as 
provided  ta  Rules  20(a)  and  100  thereof 
or  take  such  other  action  as  it  may  deem 
appropriate.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a  hear- 
tag  is  ordered  will  receive  any  notices 
and  orders  Issued  in  this  matter,  Includ- 
tag  the  date  of  the  hearing  (If  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
C\)rporate  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons. 
Secretary. 

[PR  Doc.77-180fl  Filed  l-19-77j8:45  am] 


(Release  No.  13162:  SR-NASD-7S-8 ) 

NATIONAL   ASSOCIATION  OF 
SECURITIES  DEALERS,   INC. 

Order  Approving  Proposed  Rule  Change 

Jantary  13, 1977. 

On  September  20,  1976,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD") ,  1735  K  Street.  N.W.,  Wash- 
mgton, D.C.  20Q08,  filed  with  the  Com- 
mission, pursuant  to  Section  19(b)  (1>  of 
the  Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s (b)  (1),  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4.  1975)  (the  "Act"), 
and  Rule  19b-4  thereimder,  copies  of  a 
proposal  (the  "Proposal")  to  amend 
NASD's  Rules  of  Fair  Practice  by  adding 
new  section  33  ("section  33")  to  Article 
m  thereof. 
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Section  33  would  authorise  the  NASD's 
Board  of  Governors  to  adopt  rules,  regu- 
lations and  procedures  relating  to  trans- 
actions in  options  contracts,  including 
options  displayed  on  the  NASDAQ  sys- 
tem, for  purposes  specified  therein.  Rules, 
regulations  and  procedures  so  adopted 
vould  be  incorporated  into  Appendix  E 
to  be  attached  to  and  made  a  part  of 
N.ASD's  Rules  of  Pair  Practice. 

Notice  of  the  Proposal  together  with 
the  terms  of  substance  thereof  was  given 
by  publication  of  a  Commission  Release 
<  Securities  Exchange  Act  Release  No. 
12830,  September  24,  1976>  and  by  pub- 
lication in  the  Federal  Register  i41  FR 
43481,  October  1.19761. 

The  Commission  finds  that  the  Pro- 
posal Is  consistent  with  the  requirements 
of  the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  registered  se- 
curities associations,  and,  In  particular, 
the  requirements  of  Section  15A  of  the 
Act  and  the  rules  and  regulations  there- 
luider. 

This  Order  is  not  intended  to  authorize 
commencement  of  an  NASD  option  pro- 
gram such  as  the  program  referred  to 
in  a  letter  dated  September  24,  1976  from 
this  Commission  to  the  NASD  which 
would  Involve,  inter  alia,  use  of  NASD 
facilities  to  display  quotations  in  stand- 
ardized options  Issued  by  The  Options 
Clearing  Corporation.  Such  authoriza- 
tion would  depend,  at  a  minimum,  on 
Commission  approval  of  rules  adopted  by 
the  Board  of  Oovemors  under  Section 
33  and  the  fulfillment  of  certain  condi- 
tions such  as  those  set  forth  preliminar- 
ily in  that  letter. 

It  is  therefore  ordered,  pursuant  to  - 
section  19(b)  (2)  of  the  Act,  lliat  the 
Proposal  be,  and  it  hereby  is,  approved. 

Por  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A   Fitzsimmons, 
Secretary. 

|PR  Doc  77-1807  PUed  l-19-77;8:45  amj 
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tion  for  comments  also  appeared  in  Se- 
curities Exchange  Act  Release  No.  12979, 
November  15,  1976.  No  letters  of  com- 
ment were  received. 

Since  exchange  trading  is  listed  put 
option  contracts  has  not  been  approved 
by  the  Commission,  the  Commission  is 
not  at  tiais  time  making  any  determina- 
tion with  respect  to  the  proposed  rule 
change  insofar  as  it  relates  to  put  option 
contracts.  Also,  the  provisions  of  the  pro- 
posed rule  change  which  relate  to  option 
contracts  for  securities  traded  in  the 
over-the-coimter  market  shall  not  be  ef- 
fective until  the  Commission  pei-mits  op- 
tion markets  to  trade  listed  option  con- 
tracts for  such  securities.  The  Commis- 
sion has  reviewed  the  OCC  submission 
end  finds  that  the  proposed  rule  change 
is  consistent  with  the  requirements  ol 
the  Act  and  the  rules  and  regulations 
thereimder  applicable  to  registered 
clearing  agencies  insofar  as  the  pro- 
posed rule  change  relates  to  call  option 
contracts. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  That  the 
proposed  rule  change  contained  in  File 
No.  SR-OCC-76-10  be.  and  hereby  is,  ap- 
proved Insofar  as  It  relates  to  call  option 
contracts. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.77-1808  Filed  1    19-77:8:45  am| 


{Release  No.  13166;  Pile  No.  8R-OCC  76-10) 

OPTIONS  CLEARING  CORP. 

Automatic  Exercise  Procedure  for  Certain 
[  Expiring  Option  Contracts 

January  12.  1977. 


On  November  4,  1976,  The  Options 
Clearing  Corporation  ("OCC"),  6150 
Sean  Tower,  Chicago,  Illinois  60606,  sub- 
mitted, pursuant  to  Rule  19b-^  imder  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  a  proposed  rule  change  to  permit 
expiring  in-the-money  options  to  be  ex- 
ercised via  an  automatic  exercise  pro- 
cedure. The  proposed  rule  change  pur- 
ports to  apply  to  both  call  option  and 
put  cation  contracts  as  well  as  to  option 
c<mtracts  for  securities  traded  in  the 
over-the-counter  market. 

In  accordance  with  section  19 tb)  of  the 
Act  and  Rule  19b-4  thereunder,  the  pro- 
posed rule  change  was  published  in  the 
Federal  Register  (41  FR  51157,  Novem- 
ber 19,  1976) .  and  the  public  was  invited 
to  submit  comments  until  December  10, 
1976.  Notice  of  the  filing  and  an  Invita- 


1  (Release  No.  34-13161;  Pile  No. 

SR-PSE-76-40] 

PACIFIC  STOCK  EXCHANGE   INC. 

Self- Regulatory  Organizations,  Proposed 
Rule  Change 

Pursuant  to  section  19(b)  (n  of  the 
Securities  Exchange  Act  of  1934,  13 
TJ.S.C.  78s(b)  (1) ,  as  amended  by  Pub.  L. 
No.  94-29.  16  (June  4,  1975),  notice  is 
hereby  given  that  on  December  23,  1976, 
the  above-mentioned  self -regulatory  or- 
ganization filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  follows : 

Exchange's  Statement  of  the  Terms  ot 
Substance  of  the  Proposed  Rule  Change 

Pacific  Stock  Exchange  Incorporated 
("PSE")  hereby  requests  permission  to 
expand  by  twenty  the  number  of  under- 
lying listed  stocks  in  which  it  may  ap- 
prove trading  in  call  options.  The  accom- 
pllshment  of  such  a  proposed  change  in 
current  PSE  procedures  would  expand 
to  a  total  of  fifty  the  current  number  of 
call  options  which  PSE  would  be  au- 
thorized to  trade.  The  imderlylng  stocks 
on  which  PSE  would  be  authorized  to 
trade  options  would  meet  PSE's  new  list- 
ing standards  contained  in  File  No. 
SR-PSE-7e-^37  which  became  effective 
on  December  9, 1976. 

Exchange's  Statement  of  Basis  and 
Purpose 

The  basis  and  purpose  of  the  foregoing 
proposed  rule  change  is  as  follows: 


The  purpose  of  the  proposed  rule 
change  is  to  permit  an  expansion  in 
PSEs  program  of  trading  call  options. 

The  proposed  rule  change  will  enable 
PSE  to  increase  the  number  of  under- 
lying stocks  on  which  PSE  trades  call 
options.  PSE  believes  it  conjistent  with 
the  protection  of  investors  and  the  pub- 
lic interest  that  it  be  permitted  to  ex- 
pand the  number  of  call  options  it 
trades.  PSE  is  presently  trading  call  op- 
tions in  twenty-six  of  the  thirty  under- 
lying stocks  for  which  it  has  authoriza- 
tion, and  accordingly,  further  progress 
in  PSE's  efforts  to  establish  a  viable  re- 
gional options  trading  facility  necessi- 
tates the  proposed  increase  in  the  num- 
ber of  classes  of  call  options  traded  on 
PSE. 

PSE  believes  that  the  experience  it  has 
gained  in  its  current  options  trading 
program,  as  well  as  the  capabilities  it  has 
developed  in  the  areas  of  data  collection, 
commimication  systems  and  surveillance 
procedures  are  more  than  sufficient  to  ac- 
commodate the  increased  volume  of 
trading  which  would  result  from  the  ap- 
proval of  the  requested  additional  call 
options  classes.  PSE  has  recently  ex- 
panded its  floor  capacity  and  trading 
posts,  and  its  physical  facilities  are  con- 
sequently able  to  accommodate  this  in- 
creased volume. 

PSE  believes  that  the  granting  of  this 
request  to  expand  the  number  of  options 
classes  traded  on  its  floor  will  contribute 
to  its  growth  as  a  viable  competitive  op- 
tions trading  facility.  Moreover,  PSE  be- 
lieves that  the  additional  authorization 
sought  herein  is  especially  appropriate 
in  light  of  the  changed  listing  standards 
recently  approved  by  the  Commission  for 
options  exchanges. 

Comments  were  not,  and  are  not  In- 
tended to  be,  solicited  with  respect  to  the 
proposed  rule  change. 

The  proposed  rule  change  will  not  im- 
pose any  burden  on  competition.  Rather. 
it  will  encourage  competition  by  contrib- 
uting to  PSE's  viability  as  a  competitive 
options  trading  facility. 

On  or  before  February  25,  1977.  or 
within  such  longer  period  (1)  as  the 
Commission  may  designate  up  to  90  days 
of  such  date  If  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its  rea- 
sons for  so  finding  or  (ii)  as  to  which 
the  above-mentioned  self -regulatory  or- 
ganization consents,  the  Commis.^ion 
will: 

(A)  By  order  approve  .-iuch  proposed  rule 
change,  or 

(B)  In.stitute  proceedings  to  deicrnnne 
whether  the  proposed  rule  change  .-ihould 
be  disapproved. 

Interested  persons  are  invited  to  sub- 
mit written  data,  views  and  arguments 
concerning  the  foregoing.  Persons  desir- 
ing to  make  written  submissions  should 
file  6  copies  thereof  with  the  Secretary  of 
the  Commission,  Securities  and  Ex- 
change Commission,  Washington,  D.C. 
20549.  Copies  of  the  filing  with  respect 
to  the  foregoing  smd  of  all  written  sub- 
missions will  be  available  for  inspection 
and  copying  in  the  Public  Reference 
Room.  1100  L  Street,  N.W.,  Washington, 
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D.C.  Copies  of  such  filing  will  also  be 
available  f  co*  Inspection  and  copying  at 
the  principal  office  <rf  the  above-men- 
tioned self -regulatory  organization.  All 
submissions  should  refer  to  the  file  num- 
ber referenced  in  the  caption  above  and 
should  be  submitted  on  or  before  Feb- 
ruary 22.  1977.  Por  the  Commission  by 
the  Division  of  Market  Regulation,  pur- 
suant to  delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

Janttary  13,  1977. 

[FB  Doc.77-1814  Piled  1-19-77:8:45  am] 


(Release   No.  34-13168;    Pile   No.   SR-PHLX 
78-201 

PHILADELPHIA  STOCK  EXCHANGE,   INC. 

Self-Regulatory  Organization;  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
UJ3.C.  78s(b)  (1) ,  as  amended  by  Pub.  K 
No.  94-29,  16  (June  4,  1975).  notice  Is 
hereby  given  that  on  Deceml)ep  22.  1976, 
the  above  mentioned  self -regulatory  or- 
ganization filed  with  the  Securities  and 
Exchange  Commission  proposed  rules 
changes  as  follows: 
Exchange's  Statement  of  the  Terms  of 

Substance    of   the   Proposed   Rules 

Changes 

Pursuant  to  Rule  19b-4A,  the  Philadel- 
phia Stock  Exchange  iPHLK)  proposes 
to  rescind  Rules  1042  and  1050  cOTicern- 
ing  the  obligation  of  members  to  file  cer- 
tain reports  in  respect  to  option  con- 
tracts which  are  listed  and  traded  on  the 
Exchange. 

The  Board  of  Governors  of  PHLX  ap- 
proved the  amendment  to  Rules  1042  and 
1050  on  December  15,  1976. 

Rule  1042  requires  every  member  and 
membjer  organization  of  PHLX  who  buys 
or  sells  5  or  more  option  contracts  of  one 
class  for  his  or  its  accoimt  in  one  trading 
session  pursuant  to  an  order  entered 
from  ofif-the-floor,  to  report  such  activity 
to  the  Exchange. 

In  the  case  of  PHLX,  member  orga- 
nizations that  are  clearing  members  of 
The  Options  Clearing  Corporation 
(OCC)  the  filing  of  reports  pursuant 
to  the  Rule  is  duplicative  of  information 
available  to  the  Exchange  from  OCC. 

In  the  case  of  PHLXjnember  organi- 
zations that  are  not  clearing  members 
of  the  OCC,  proprietary  positions  axe 
reported  in  the  same  manner  as  non- 
member  customers'  positions.  Thus,  the 
firm  reports  its  long  or  short  positions 
.in  excess  of  100  contracts  per  class 
and  any  subsequent  changes  in  such  po- 
sitions. The  Exchange  haS  concluded 
that  the  information  provided  by  non- 
clearing  member  firms  is  adequate  for 
surveillance  purposes. 

Rule  1050  states  that  member  orga- 
nizations are  to  file  with  the  Exchange 
a  monthly  report  of  all  oipea  exercise 
positions. 

An  open  exercise  position  is  defined  as 
one  firm's  failure  to  deliver  shares  of 
stock  it  owes  to  another  firm  as  a  result 


of  the  latter's  having  exercised  an  op- 
tion contract. 

Currently,  the  exercise  of  (H)tions  is- 
sued by  the  OCC  are  settled  wi  a  con- 
tinuous net  settlement  (CNS)  system 
through  the  facilities  of  the  Midwest 
Security  Trust  Company.  It  is  expected 
that  this  settlement  procedure  win  soon 
be  extended  to  the  Securities  Industry 
Automation  Corporation,  Pacific  Clear- 
poration  of  Phlladelphisi,  also  on  a  CNS 
basis.  Moreover,  all  unsettled  exercise 
positions  are  marked  to  the  market  on 
a  daily  basis  beginning  on  the  settle- 
ment date  of  each  exercise  and  contin- 
uing until  the  required  stock  has  been 
delivered.  The  PHLX  has  concluded  that 
OCC  procedures  make  the  original  rule 
unnecessary. 

Exchange's   Statement  of  Basis  and 
Purpose 

Section  6(b)(5)  of  the  Securities  Ex- 
change Act  of  1934  ("the  Act") ,  in  part, 
requires  that  the  Exchange  rules  be  de- 
signed to  protect  investors  and  the  pub- 
lic interest.  The  Exchange  believes  that 
it  is  consistent  with  this  section  of  the 
Act  to  rescind  Rules  1042  and  1050  be- 
cause the  information  produced  pursu- 
ant to  these  rules  is  available  to  the 
Exchange  from  other  sources. 

Comments  were  not  solicited  nor  were 
comments  received. 

The  Exchange  does  not  believe  any 
burden  on  competition  will  be  imposed 
by  these  rules  changes. 

On  or  before  February  25,  1977,  or 
witliin  such  longer  period  (1)  as  the 
Commission  may  designate  up  to  90  days 
of  such  date  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its  rea- 
sons for  so  finding  or  (ii)  as  to  which  the 
above-mentioned  self -regulatory  organi- 
zation consents,  the  Commission  will : 

(a)  By  order  i^jprove  such  proposed  rules 
changes,  or 

(b)  Institute  proceedings  to  determine 
whether  the  pr(q)08ed  rules  changes  should 
be  disapproved. 

Interested  persons  are  invited  to  sub- 
mit written  data,  views  and  arguments 
concerning  the  fcwegoing.  Perscais  de- 
siring to  make  written  submissions 
should  file  six  (6)  copies  there<rf  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  Copies  of  the  filing  with  re- 
spect to  the  foregoing  and  of  all  written 
submissions  wiU  be  available  for  insi>ec- 
tion  and  copying  in  the  Public  Reference 
Room,  1100  "L"  Street.  N.W.,  Washing- 
ton, D.C.  Copies  of  such  filings  will  also 
be  available  for  inspection  and  copying  at 
the  principal  office  of  the  above-men- 
tioned self-regulatory  organizatKxi.  AH 
submissions  should  refer  to  the  file  num- 
ber referenced  in  the  caption  above  and 
should  be  submitted  on  or  before  Feb- 
ruary 22, 1977. 

Por  the  Cranmission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  PiTzsnafONs, 
Secretarg- 

Januart  13,  1977. 
[PR  DOC.T7-1815  Pned  1-19-77:8:45  ajn.] 
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PHILADELPHIA  STOCK  EXCHANGE,  INC 

Application  for  UnlistMl  Trading  Privileges 
and  Opportunity  for  Hearing 

jAlfUART  13,  1977. 

In  the  matter  of  an  applicaticm  of 
Philadelphia  Stock  Exchange.  Inc.  for 
unlisted  trading  privileges  in  a  certain 
security. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  the  Securities  and  Exchange  Com- 
mission pursuant  to  section  12(f)  (1)  (B) 
of  the  Securities  Exchange  Act  of  1934 
and  Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  security  of  the 
company  as  set  forth  below,  which  se- 
curity is  listed  and  registered  on  one  or 
more  other  national  securities  ex- 
changes: 

Varlan  Associates.  Pile  No.  7-4905.  Common 
Stock — »l  Par  Value 

Upon  receipt  of  a  request,  on  or  before 
JanusuT  29,  1977  from  any  interested 
person,  the  Commission  will  determine 
whether  the  application  with  respect  to 
the  company  named  shall  l>e  set  down 
for  hearing.  Any  such  request  should 
state  briefly  the  title  of  the  security  in 
which  that  person  Is  Interested,  the 
nature  of  the  interest  of  the  person  mak- 
ing the  request,  and  the  positl(Mi  he  pro- 
poses to  take  at  the  hearing,  if  ordered. 
In  addition,  any  Interested  person  may 
submit  his  views  or  any  additional  facts 
bearing  on  the  said  application  by  means 
of  a  letter  addressed  to  the  Secretary*, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549  not  later  than 
the  date  specified.  If  no  request  for  a 
hearing  with  respect  to  the  particular 
application  is  made,  such  application  will 
be  determined  by  order  of  the  Commis- 
sion on  the  basis  of  the  facts  stated 
therein  and  other  information  contained 
in  the  official  files  of  the  Commission  per- 
taining thereto. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fttzsimuons. 
Secretary. 

[PR  Doc.77-1809  Piled  1-19-77:8:45  ami 


[Release  No.  9803,  811-1833] 

SCHUSTER  SPECTRUM  FUND,   INC. 

Application  for  a  Order  Declaring  That 
Company  has  Ceased  to  be  an  Invest- 
ment Company 

January  12,  1977. 

Notice  is  hereby  given  That  Schuster 
Spectrum  Fund,  Inc.  ("Applicant") ,  245 
Park  Avenue,  New  York.  New  York  10017, 
an  open-end.  non-diversified,  manage- 
ment investaiwit  c<»npany  registered 
under  the  Investment  CcKnpany  Act  of, 
1940  (the  "Act"),  has  filed  an  applica- 
tion pursuant  to  section  8(f)  of  the  Act 
for  an  order  of  the  Commission  declar- 
ing that  AppUcant  htis  ceased  to  be  an 
investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  api^cation  on  file  with  the  Com- 
mission for  a  statement  of  the  repre- 
s«itations  conttiined  therein,  which  are 
summarized  below. 
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Applicant,  a  Maryland  corporation, 
registered  under  the  Act  In  196ds-4^ 

plicant  states  that  on  November  6,  l&Tt, 
ns  shareholders  approved  a  Plan  of  Re- 
organization ajid  Agreement  of  Merger 
whereby  the  Applicant  would  be  merged 
into  Schuster  Fund,  Inc..  an  open-end, 
(iiversified.  management  invesbnent 
( ompany  registered  under  the  Act.  Appli- 
c  ant  further  states  that  the  merger  be- 
came effective  when  Articles  of  Merger 
v.ere  filed  with  the  State  of  Maryland 
Department  of  Assessments  and  Taxa- 
tion on  November  6,  1974,  and  the  sepa- 
rate corporate  existence  of  Applicant 
ceased  to  exist. 

Section  8<f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the  Com- 
toisslon,  upon  application,  finds  that  a 
registered  Investment  company  has 
ceased  to  be  an  Investment  company.  It 
Bhall  so  declare  by  order,  and  upon  the 
taking  effect  of  such  order,  the  registra- 
ti<m  of  such  company  shall  cease  to  be  In 
effect 

Notice  is  further  given.  That  any 
Interested  person  may,  not  later  tlian 
February  7,  1977,  at  5:30  p.m.,  submit  to 
the  Commission  In  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his  Interest, 
the  reasons  for  such  request  and  the  is- 
sues. If  any,  of  fact  or  law  proposed  to 
be  controverted,  or  he  may  request  that 
he  be  notified  if  the  Commission  shall 
order  a  heaiing  thereon.  Any  such  com- 
munication should  be  addressed:  Secre- 
tary, Securities  and  Exchange  Commis- 
sion, Washington,  D.C.  20549.  A  copy  of 
such  request  shall  be  served  personally 
or  by  mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  tby 
affidavit,  or  In  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application  will 
be  Issued  as  of  course  following  said  date 
uiUess  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the  Com- 
mission's own  motion.  Persons  who  re- 
quest a  hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any  no- 
tices and  orders  Issued  In  this  matter. 
Including  the  date  of  the  hearing  (If 
ordered)  and  anj*  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Pitzsuuioms, 
Secretary. 

|FR  Dcn:  77   1810  Piled  l-19-77;8:46  •m) 

IPUe  No.  800-161 

NATIONAL  SECURITIES  CLEARING  CORP. 

Order  Granting  Registration  and  Statement 
of  Reasons 

JAHTuaT  13,  1977. 
ITiese  are  proceedings  pursuant  to  sec- 
tion 19<a)  (1 )  of  the  Securities  Exchange 


NOTICES 


Act  Of  1934  (the  "Act"),  15  VJB.C.  7«s 
(a)  (1)  (1975) ,  as  amended  by  the  Securi- 
ties Acts  Amendments  of  1975  (the  "1975 
Amendments") ,'  to  determine  whether  to 
grant  or  deny  the  application  of  the  Na- 
tional Securities  Clearing  Corporation 
i"NS<XJ")  for  registration  as  a  clearing 
agency '  pursuant  to  section  17A  of  the 
Act,  15  U.S.C.  78q-l  (1975).  and  Rule 
17Ab2-l  thereunder,  17CrFR  240.17Ab2-l. 
NSCC's  application  contemplates  the 
performance  by  NSCC  of  the  clearing 
and  settlement  operations  currently  per- 
formed by  the  American  Stock  Exchange 
Clearing  Corporation  <-ASECC"),  Na- 
tional Clearing  Corporation  <"NCC"i 
and  Stock  Clearjnc  Cc-poratiom 
<-SCC'>. 

Section  19'a»<l'  of  the  Act  provides 
that,  upon  the  filing  of  an  applicatiofi 
for  regi.stration  as  a  registered  clearing 
agency  pursuant  to  section  17A  of  the 
Act.  the  Commission  shall  publish  notice 
of  the  filing  and  afford  Interested  per- 
sons an  opportunity  to  submit  written 
data,  views  and  arguments  concerning 
the  application.  Thereafter,  the  Commis- 
sion either  grants  the  registration  or  in- 
stitutes further  proceedings  to  determine 
whether  registration  should  be  granted 
or  denied. 

On  March  29.  1976,  the  Coinmi.ssioii 
gave  notice  of  the  filing  of  NSCC's  appli- 
cation for  registration.'  The  importance 
of  the  application  to  tlie  Commission's 
efforts  to  perfect  the  mechanisms  of  a 
national  market  system  for  securities* 
and  to  facilitate  the  establishment  of  a 
safe  and  efficient  national  system  for 
the  clearance  and  settlement  of  transac- 
tions In  securities,*  the  complexity  of  the 
technical,  legal  and  economic  Issues 
raised  by  the  application,  and  the  writ- 
ten data,  views  and  arguments  concern- 
ing the  application  submitted  In  response 
to  the  ComniJssion's  March  29,  1976,  an- 
nouncement led  the  Commission  to  con- 
clude that  further  exploration  of  the 
Issues  raised  by  the  application  was  de- 
sirable. Accordingly,  on  May  28,  1976.  the 
Commission  Instituted  these  proceedings 
and  provided  an  opportunity  for  oral 
presentation ,  of  data,  views  and  argu- 
ments on  June  16-18,  1976.'  On  Novem- 
ber 3,  1978,  the  Commission  announced 
It  was  considering  approving  the  NSCC 
application  subject  to  fotu*  proposed  con- 
ditions, requested  public  comment  on  the 
proposed  conditions,  and  extended  the 
time  for  concluding  the  proceeding.";  in 


»Pub.  L.  No.  94-29.  section  16.  89  St*t  146 
(1976). 

■Section  S(a)(23)  of  the  Act,  16  D^S.C. 
78(c)  (a)  (33)  (1976),  defines  "clearing  agea- 
clea"  to  Include,  Inter  alia,  clearing  corpora- 
tions and  eecurltles  depositories.  See  also 
N.T.  Uniform  Commercial  Code.  Sections  8- 
103(3)  and  8-320  (McKlnney  Supp.  1976-76). 
For  a  description  of  clearing  corporation  and 
depository  functions,  see  discussion  under 
"Characteristics  of  a  National  System"  infra. 

•  Securities  Exchange  Act  Release  No.  12274 
(March  29,  1976),  41  PR  14455  (AprU  6.  1976). 

'The  Act.  Section  2,  16  UJS.C.  78(b)  (1975). 

•  The  Act.  Sections  2  and  17A. 

•  Securities  Exchange  Act  Release  No.  12489 
(May  28,  1976),  41  PR  23255  (June  9,  1976). 


connection  with  the  implication  to  No- 
vember 29,  1976.' 

In  the  light  of  Its  exi)erlence  In  regu- 
lating securities  markets,  clearing  cor- 
porations, securities  depositories,  trans- 
fer agents  and  brokers  and  dealers,  the 
Commission  reviewed  and  analyzed  the 
many  technical,  legal  and  econcwnic  Is- 
sues raised  by  NSCC's  application,  sub- 
missions made  In  response  to  the  appli- 
cation, and  other  presentations  of  data, 
views  and  argiiments  made  In  connection 
with  these  proceedings  and  In  response 
to  the  Commission's  request  for  comment 
on  the  proposed  conditions  to  approval 
of  the  application.  Thereafter,  the  Com- 
mission made  specific  determinations  re- 
Quired  by  the  Act  and.  In  accordance 
with  the  Acfs  directive  to  facilitate  the 
establishment  of  a  national  system  for 
tiie  prompt  and  accurate  clearance  and 
settlement  of  transactions  In  securities, 
evaluated  the  application  against  the 
statutory  findings  and  objectives  of  safe- 
ty, efficiency,  the  use  of  new  data  proc- 
essing and  cc«nmunlcatlons  techniques. 
the  linking  of  clearance  and  settlement 
facilities,  the  development  of  uniform 
standards  and  procedures,  and  reduc- 
tions in  uimecessary  costs.'  In  addition, 
and  as  required  by  the  Act,  the  Commis- 
sion considered  the  effects  which  the  ex- 
ercise of  its  authority  to  grant  or  deny 
NSCC's  application  for  registration 
would  have  on  the  public  Interest,  the 
protection  of  investors,  the  safeguarding 
of  fimds  and  securities  and  the  mainte- 
nance of  fair  competition.*  On  the  basis 
of  its  review,  analysis  and  evaluation  of 
the  NSCC  application  and  a  balancing  of 
the  concerns  which  the  CcHnmlssion  must 
consider  in  using  Its  authority  imder  the 
Act  to  facilitate  the  establishment  of  a 
national  clearing  and  settlement  sys- 
tem," the  Commission  has  concluded 
these  proceedings  and  has  determined  to 
grant  reglstraUon  to  NSCC  subject  to  the 
terms  of  this  order  and  to  the  four  con- 
ditions and  the  directives  set  forth  here- 
in." 

NSCC  will  be  required  to  comply  with 
those  conditions  to  the  satisfaction  of  the 
Commission  before  NSCC  may  begin 
operating,  as  a  single  Integrated  system, 
the  clearing  and  settlement  systems  cur- 
rently operated  by  ASE(X:.  NCC  and 
sec.  In  the  Interim,  NSCC  must  submit 
for  Commission  approval  any  proposed 
changes  In  the  rules,  operating  proce- 
dures and  facilities  management  ar- 
rangements of  NSCC  or  any  of  Its  operat- 
ing divisions  which  are  in  effect  im- 
mediately following  the  issuance  of  this 
order. 


'  Securities  E.\change  Act  Releajse  Xo  12954 
(November  8,  1976).  41  PR  49721  (November 
10,  1976) .  NSCC  subsequenUy  consented  to 
an  extension  of  time  for  conclud.ng  these 
proceedings  to  January  13,  1977. 

•  The  Act,  Section  17A(a)  (1). 

•  The  Act,  Section  17A(«)  (2) . 
"•Id. 

"The  determinations  the  Commission  la 
making  under  the  Act  and  the  duration  of, 
conditions  to  and  directives  Issued  in  con- 
nection with  NSCC's  registration  ai«  set 
forth  below  under  "Determinations.  Condi- 
tions and  Directives." 
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391: 


In  the  Commission's  view,  establish- 
ment of  the  national  system  for  the 
prompt  and  accurate  clearance  and  set- 
tlement of  transactions  In  securities 
contemplated  by  Section  17A  of  the  Act 
requires  that  brokers  and  dealers  lo- 
cated in  New  York  City  and  elsewhere 
throughout  the  country  have  access,  at 
a  reasonable  cost,  to  one  or  more  entities 
through  each  of  which  brokers  and 
dealers  can  efficiently  and  safely  com- 
pare; clear  and  settle  transactions  in 
securities  regardless  of  the  market  in 
which  the  transactions  occur  or  the  loca- 
tion of  the  other  parties  to  the  transac- 
tions. The  Commission's  determination 
to  grant  NSCC's  registration  is  based 
on  the  Commission's  conclusion  that 
NSCC's  registration,  subject  to  the  con- 
ditions contained  in  this  order,  is  an  es- 
sential step  toward  the  establishment, 
at  an  early  date,  of  a  comprehensive 
network  of  linked  clearance  and  settle- 
ment systems  and  branch  facilities  with 
the  national  scope,  efficiencies  and  safe- 
guards envisioned  by  Congress  in  enact- 
ing the  1975  Amendments. 

The  remainder  of  this  order  is  orga- 
nized as  follows: 

The  Statdtory  Framework 

The  Paperwork  Crisis 
Commission  and  Congressional  Reaction 
The  1975  Amendments 
Characteristics  of  a  National  System: 

Book  Entry  Clearing 

Non-BoolE  Entry  Clearing 

Comparison,  Accounting  and  Settlement 

Depository  Capabilities 
Statutory   Determinations   to   be   Made    In 
Connection  with   NSCC's  ■R*(H«itrRtion 


The  NSCC  Applicatioh 

Background  to  the  Application 
The  Application: 

PacUities  Management 

User-Control 

Payments  to  the  Amex,  NASD  and  NYSE 

Services  to  be  Provided 

Relationship  to  Securities  Depositories 

Trade  Comparison 

Participant  Qualifications 

Cost  Savings 
Deteeminations  WrrH  Respect  to  NSCC 

Scope  of  Consideration 

Reaffirmation  of  Determinations  Made  Pre- 
viously : 

Safeguards  and  Fixing  Rates  or  Fees 
Protection  of  Investors 
Determinations    Not    Involving    Conflicting 
Data,  Views  and  Arguments: 

Capacity  to  Facilitate  and  Promote  the 
Prompt  and  Accurate  Clearance  and 
Settlement  of  Securities  Transaction* 
Capacity  to  Take  Advantage  of  New  Data 
Processing  and  Communications  tech- 
niques 
Determinations   Involving   Conflicting   Data, 
Views  and  Arguments : 

Capcu;lty  to  Reduce  Unnecessary  Costs 
Capacity    to    Achieve    the    T linking    of 
Clear    and    Settlement    Systems    and 
Facilitate  the  Bstablishment  of  a  Na- 
tional Sytem 
•V.  Competitive  Considerations: 

Effects  on  Competition  Among  Brokers 

and  Dealers 
Effects  on  Competition  Aniong  Cleartug 

Agencies 
Effects  on  Competition  Among  Transfer 

Agents 
Effects  on  Oompetltioa  Among  Securi- 
ties Exchanges 


Payments  to  the  Amex,  NASD  and  NYSE 
The  NSCC-SIAC  Faculties  Management 
Agreement 
Alternative  AK>roaches  Considered 

IXFLEUEMTATION    AND    MONTTORING 

Dfttrminations,  CoNornoNS  akd  Directives 

The  Statutory  Framework 

thb  paperwork  crisis 

The  Conunission's  action  today  is  tak- 
en against  the  bax:kground  of  a  severe 
operational  and  financial  crisis  of  the 
late  1960's  and  the  subsequent  efforts  of 
CJongress,  the  Commission  and  the  sec- 
urities industry  to  diagnose  and  resolve 
the  many  serious  problems  in  securities 
transaction  processing  that  brought 
about  the  crisis. 

During  the  late  1960's  the  securities 
industry  experienced  an  explosion  in 
trading  volume.  With  some  exceptions, 
the  financial  community  lacked  the  sys- 
tems, procedures,  equipment  and  quali- 
fied back-office  personnel  necessary  to 
handle  the  increased  business."  Because 
the  problems  confronting  the  Industry 
were  industry-wide  and  could  not  be 
tackled  in  isolation,  few  immediate  solu- 
tions were  available.  The  ensuing  break- 
down of  securities  processing  arrange- 
ments resulted  in  the  near  chaos  de- 
scribed in  the  following  excerpt  from  the 
Commission's  "Study  of  Unsafe  and  Un- 
sound Practices": 

Apart  from  the  inability  of  broker -dealers 
to  keep  their  records  current,  the  number  of 
errors  in  the  handling  and  recording  of  trans- 
actions multlpUed.  The  back  c^ces  of  many 
a  broker -dealer  resembled  a  trackless  forest. 
Since  the  broker-dealer  Industry  Is  a  highly 
interdependent  commvinlty  the  problems  of 
the  less  efficient  Arms  had  a  rippUng  effect  on 
the  entire  broker-dealer  community;  and 
inter-dealer  clearing  systems,  as  well  as  the 
transfer  faculties  of  banks,  were  similarly 
taxed  beyond  their  capacities.  The  entire 
machinery  for  the  deUvery  and  transfer  of 
securities  and  the  concomitant  remittance 
of  funds  became  clogged.  Even  those  broker- 
dealers  who  attempted  belatedly  to  stem  the 
tide  by  computerizing  their  operations  or 
augmenting  their  back  office  personnel  could 
not  keep  pace  with  the  volume:  in  fact,  they 
were  caught  on  a  worse  treadmiU  in  that, 
by  the  time  they  were  able  to  research  their 
errors  of  a  given  date,  they  were  confronted 
with  a  greater  number  of  errors  to  contend 
with.  The  expensive  computerized  hardware 


which  was  thrown  Into  the  breach  mal- 
functioned: and,  siuce  parallel  manual  rec- 
ords were  often  not  mainta.ned  during  a  rea- 
sonable trial  period,  the  use  of  the  computer 
increased  the  already  existing  confusion. 
Moreover,  the  employment  of  newly  recruited 
and  untrained  or  inadequately  trained  indi- 
viduals who  were  put  to  work  in  the  back 
offices  resulted  In  a  further  increase  in  the 
numJjer  of  errors.  The  combination  of  all  of 
these  factors  culminated  in  such  a  critical 
predicament  for  some  firms  that  they  not 
only  lost  control  of  their  records,  but  ex- 
perienced a  new  phenomenon — the  loss  of 
control  over  the  securities  which  were  or 
were  supposed  to  be  in  their  possession  for 
delivery,  custody  or  safekeeping.  The  efforts 
by  the  Commission  and  the  self-regulatory 
organizations  to  buUd  a  dike  against  this 
torrent  proved  of  little  avail  [footnote 
omitted  ].•» 

During  the  paperwork  crisis,  the  level 
of  "fails  to  deliver"  and  "fails  to  receive" 
was  freqeimtly  cited  as  a  measure  of  the 
securities  industry's  operational  prob- 
lems." In  December  1968.  member  firms 
of  the  New  York  Stock  Exchange.  Inc. 
("NYSE")  had  $4.4  blUion  In  "falls  to 
deliver"  and  $4.7  billion  in  "falls  to  re- 
ceive." "  Brokers  and  dealers  with  fails  to 
receive  risks  the  possibility  that  the  bro- 
kers and  dealers  failing  to  deliver  would 
become  insolvent  and  not  complete  the 
open  deliveries;  accordingly,  even  sound 
brokers  and  dealers  became  exposed  to 
the  risk  of  loss  as  a  result  of  the  opera- 
tional and  financial  difflcultles  of  the 
brokers  and  dealers  with  which  they  were 
obliged  to  do  business." 

The  confusion  and  delays  in  the  back 
offices  of  brokers  and  dealers  were  mag- 
nified by  inadequate  clearance  and 
settlement  facilities,  particularly  in  the 
over-the-coimter  ("OTC")  area,  and 
clogged  transfer  agent  facilities.''  Sys- 
tems designed  for  the  three  million  share 
days  of  1960  proved  incapable  of  deal- 
ing with  the  thirteen  million  share  days 
of  the  late  1960's,  and,  as  trading  volume 
rose,  so  did  the  fails  and  unresolved  dif- 


"  Securities  and  Exchange  Commission, 
"Study  of  Unsafe  and  Unsound  Practices  of 
Brokers  and  Dealers",  H.R.  Doc.  No.  231,  92d 
Cong.,  1st  Sees.  13  (1971)  (hereinafter  cited 
as  "Study  of  Unsafe  and  Unsound  Prac- 
tices"); see  also  "Securities  Industry  Study", 
Report  of  the  Subcomm.  on  Commerce  and 
Finance  of  the  House  Comm.  on  Interstate 
and  Foreign  Commerce,  HJl.  Rep.  No.  92- 
1519,  92d  Cong.,  2d  Sess.  (1972)  (hereinafter 
cited  as  "1972  House  Securities  Industry 
Study");  "Securitlea  Industry  Study",  Re- 
port of  the  Subcomm.  on  Securities  of  the 
Senate  0<Hnm.  on  Banking,  Housing  and 
Urban  Affairs  for  the  Period  Ended  February 
4,  1972,  92d  Cong..  2d  Sesa.  (Comm.  Print 
1972)  (herelnafto'  cited  as  "1872  Senate 
Securitlea  Industry  Study") ;  "Securttle*  In- 
dtistry  Study",  Report  ot  the  Subootnin.  on 
Securities  of  tb.9  Sen&te  Comm.  on  Banking, 
Bbnslng  and  UttMin  Affairs,  93d  Cong.,  1st 
(Oomm.  Print  1973)  (hereinafter  dted 
n978  Senate  Securities  Industry  Study"). 


""Study  of  Unsafe  and  Unsound  Prac- 
tioes,"  supra  note  12,  at  13-14. 

'•  A  "faU  to  deliver"  represents  the  obliga- 
tion of  a  broker  or  dealer  to  deliver  securities 
to  another  broker  or  dealer  beyond  the  con- 
ventional five  business  day  settlement  p>ertod. 
A  "fall  to  receive,"  the  converse  of  a  "faU  to 
deliver,"  represents  the  obligation  of  a 
broker  or  dealer  to  pay  money  to  another 
broker  or  dealer  against  receipt  of  a  security 
after  the  settlement  period  has  passed. 

1^  Clearance  and  Settlement  of  Securities 
Transactions,  Hearings  on  S.  3412.  S.  3297 
and  S.  2551  Before  the  Sut>com.  on  Sec\irltles 
of  the  Senate  Comm.  on  Banking.  Housing 
and  Urban  Affairs,  92d  Cong..  2d  Seas.,  95-9« 
(1972)  (hereinafter  cited  as  "Clearance  and 
Settlement  Hearings"). 

"  Id.  at  96;  Securities  Processing  Act,  Hear- 
ings on  HJl.  14567.  HJt.  14826  and  S.  3876 
Before  the  Subcomm.  mi  Commerce  and 
Finance  of  the  House  Comm.  on  Interstate 
and  Foreign  Commerce,  92nd  Cong.,  2d  Sess.. 
100  (1972)  (hereinafter  cited  as  "Securities 
Processing  Act  Hearings") . 

"  "Study  of  Unsafe  and  Unsound  F>rac- 
tlcee",  tupra  note  12,  at  IS  and  14,  166-168: 
1972  Senate  Securities  Industry  Study,  supra 
note  12,  at  16-17;  1972  House  Securities  In- 
dustry Study,  supra  note  12,  at  4-6. 
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feroices  of  brokers  and  dealers. "  These 
developments  so  reduced  the  supply  of 
securities  available  for  delivery  that 
lengthy  delays  were  not  uncommon  and 
many  record  differences  were  never  re- 
solved." Although  the  Commission  and 
the  self-regrulatory  organizations  at- 
tempted remedial  measures,  the  fimda- 
mental  nature  of  the  Industry's  problems 
coupled  with  the  absence  of  a  pervasive 
regulatory  authority  over  entitles  en- 
gaged In  secxu-itles  processing  made  these 
efforts  generally  unavailing. 

During  this  period  It  was  difficult,  and 
In  some  cases  impossible,  for  brokers  and 
dealers  to  ascertain  their  own  financial 
condition."  Those  with  regxilatory  re- 
sponsibility over  brokers  and  dealers 
were  at  an  even  greater  disadvantage. 
Stock  record  differences  and  unresolved 
dividend  receivables  had  grown  to  record 
levels."  Yet.  brokers  and  dealers  found  It 
dlfQcult  to  obtain  confirmation  of  their 
transfer  positions  from  transfer  agents 
and  the  Commission  lacked  the  authority 
to  Impose  a  requirement  for  prompt  con- 
firmations by  transfer  agents." 

As  the  industry  struggled  with  opera- 
tional difficulties,  a  different  but  equally 
critical  problem  evolved.  In  late  1969  the 
Becurltles  markets  experienced  a  sharp 
decline  in  prices.  Although  the  accom- 
panying decline  in  trading  volume  eased 
acme  of  the  pressure  on  securities 
processing  operations,  the  reduced  vol- 
ume also  reduced  commission  revenues 
and  the  decline  in  market  prices  re- 
duced the  value  of  securities  held  in  firm 
and  proprietary  accounts.*"  Bn^er  and 
dealer  liquidations  became  common  and, 
through  the  exposures  represented  by 
open  falls,  threatened  the  survival  of 
otherwise  sound  firms  which  had  dealt 
Kdth  the  Insolvents.  The  result  of  that 
operational  and  financial  crisis  was  a 
massive  collapse  within  the  securities  In- 
dustry. More  than  100  brokerage  firms 
were  forced  Into  liquidation,  causing 
flnanclal  loss  to  the  investing  public.** 

COMinSSION  AND  CONGRESSIONAL  REACTION 

The  Commission  responded  to  the 
paperwork  crisis  by  restructing  the  regu- 
latory framework  governing  the  back- 
oflkae  operations  of  brokers  and  dealers. 
Tbe  Commission  established  new  stand- 
ards Sot  the  maintenance  of  books  and 
records  by  brokers  and  dealers,  imposed 
requirements  for  the  custody,  and  limited 
use.  ot  their  ciistomers'  fimds  and  securi- 
ties, and  tightened  net  capital  requlre- 


■*  "Study  of  Unsafe  and  Unsound  Prae- 
tlces".  supra  note  12,  at  ll-aO;  Clearance  and 
Settlement  Hearlnga,  supra  note  16,  at  97. 

»"197a  House  Becurltles  Industry  Study", 
supra  note  12,  at  0, 10. 

"Clearance  and  Settlement  Hearings, 
supra  note  15,  at  97. 

"M. 

"id. 

""1972  House  Securities  Industry  Study", 
■upra  note  12.  at  9-10;  "Study  ot  Unsafe  and 
X7nsound  Practices",  supra  note  12  at  14. 

'•'improved  National  Securities  Transfer 
System.  Beport  of  the  Senate  Comm.  on 
Banking,  Housing  and  Urtian  Affairs  to  Ac- 
flompany  &  9878".  8.  Rep.  No.  90-1009,  92d 
CSong..  adSess   1  (1972). 


NOTICES 


ments  applicable  to  them."  The  Commis- 
sion reviewed  changes  In  the  securities 
processing  operations  conducted  by  sub- 
sidiaries of  the  national  securities  ex- 
changes and  the  National  Association  of 
Securities  Dealers,  Inc.  (the  "NASD") 
to  ensure  that  progress  In  processing  was 
not  achieved  at  the  expense  of  investor 
protection;  In  particular,  the  Commis- 
sion sought  to  ensure  that  funds  and 
securities  handled  by  clearing  corpora- 
tions and  securities  depositories  were 
adequately  safeguarded.  In  addition, 
through  its  review  of  exchange  and 
NASD  rule  submission  pertaining  to 
clearing  and  settlement,  the  Commission 
fostered  expanded  to  clearing  corpora- 
tiorus  and  depositories  and  the  establish- 
ment of  Interfaces  and  links  between 
securities  processing  entities. 

Congress  responded  by  enacting  the 
Securities  Investor  Protection  Act  of 
1970  (the  "SIPC  Act")"  to  protect  cus- 
tomers from  the  consequences  of  broker 
and  dealer  solvency.  Under  the  SIPC 
Act,  the  accounts  of  broker  and  dealer 
customers  are  protected  for  up  to  $50,- 
000  for  securities  and  cash,  with  a  limi- 
tation of  $20,000  for  cash,  by  a  fund  es- 
tabllshed  from  industry  revenues  and 
backed  by  drawing  rights  on  the  United 
States  Treasury  of  up  to  $1  billion.  Con- 
cerned that  there  might  be  a  recurrence 
of  the  widespread  incidence  of  broker 
and  dealer  failures  which  led  to  passage 
of  the  SIPC  Act,  Congress  directed  the 
Commission  to  compile  a  list  of  unsafe 
and  unsound  practices  employed  by 
brokers  and  dealers  in  conducting  their 
business,  report  to  Congress  on  the  steps 
being  taken  under  existing  laws  to  elim- 
inate these  practices,  and  submit  rec- 
ommendations on  additional  legislation 
■which  might  be  needed  to  eliminate  these 
unsafe  and  unsound  practices.' 

In  December  1971,  ttie  Commission 
submitted  Its  "Study  of  Unsafe  and  Utt- 
BOimd  Practices"  to  Congress.  The  Study 
stated  that 

Tliere  Is  no  area  of  the  securities  business 
which  offers  more  opportunity  for  reducing 
costs  as  well  as  exposure  to  the  kind  of  dis- 
ruption which  resulted  In  loss  to  customers 
during  the  1969-70  period,  than  the  Improve- 
ment and  modernization  of  the  systems  f«r 
clearing,  settlement,  delivery  and  transfer 
•f  securities.  It  was  the  archaic  method  cf 
achieving  this  simple  objective  which  nearly 
drowned  the  flnanclal  community  In  a  tidal 
wave  of  uncontrolled  paper.  It  Is  clear  that 
modern  communications  and  computer  tecJk- 
Bology  have  now  advanced  to  a  point  where 
the  transfer  of  stock  ownership,  the  paymeat 
tlterefor,  and  the  documents  controlling  and 
Rcordlng  the  transfer  of  ownership  and  pay- 
ment can  be  dramatically  simplified. " 

Tlie  Study  noted  that  to  ensure  against 
future  breakdowns  from  the  significantly 
Increased  volume  of  securities  transac- 


tions which  would  be  necessary  if  the 
nation  s  capital  needs  were  to  be  met  In 
Uie  years  ahead,  a  modernized  nation- 
wide system  for  securities  transactions 
should  be  created."  The  Study  recom- 
mended, among  other  things,  that  the 
Commission  be  given  additional  author- 
ity over  the  processing  of  securities 
transactions." 

Concurrently  with  the  Commission's 
preparation  of  its  "Study  on  Unsafe  and 
Unsound  Practices."  the  House  and  the 
Senate  conducted  extensive  studies  and 
hearings  regarding  the  paperw^ork  crisis 
and  its  aftermath  which  reached  general 
agreement  on  the  pressing  need  for  im- 
proved securities  processing  systems." 
Tliese  studies  and  hearings  demonstrated 
that,  although  brcrfcer  and  dealer  front- 
office  sales  activities  had  Increased  ex- 
tensively, back-office  operations  often  re- 
lied on  manual  processing  operations 
which  had  been  cwiducted  In  the  same 
manner  for  many  years.  In'  a  typical 
brokerage  house  at  least  30  different  doc- 
uments had  to  be  prepared  In  executing 
and  processing  a  single  transaction,  and 
in  the  case  of  one  large  brokerage  firm  at 
least  210  pieces  of  paper  had  been  pre- 
pared in  connection  with  a  single  trans- 
action.'^  In  the  absence  of  a  nationwide 
clearing  and  settlement  mechanism  en- 
abling them  to  participate  In  a  single 
system,  brokers  and  dealers  were  re- 
quired to  participate  In  several  systems 
and  thereby  to  incur  Increased  costs  of 
doing  business.  The  lack  of  uniform 
methods  of  doing  business  and  the  fail- 
ure of  clearing  and  settlement  entitles  to 
coordinate  their  various  systems  In- 
creased the  brokers'  and  dealers'  costs 
and  their  accoimting  and  control  prob- 
lems. The  fundamental  weakness  dis- 
cerned by  Congress  was  the  absence  of  a 
mechanism  to  give  direction  to.  and  en- 
sure cooperation  and  coordination 
among,  the  entitles  engaged  in  securities 
processing — clearing  corporations,  secu- 
rities depositories,  transfer  agents  and 
corporate  issuers. 

The  1975  Amendments 

In  March  1972,  the  Commission  sub- 
mitted to  Congress  the  "Securities 
Transaction  Processing  Act  of  1972,"  a 
bUl  Intended  to  provide  a  basis  for  the 
development  of  an  efficient  national  sys- 
tem for  clearance  and  settlement  of  se- 
curities transactions  imder  the  Commis- 
sion's guidance."  In  addition  to  the  Com- 
mission's bill,  various  bills  designed  to 
provide  a  basis  for  the  development  of  an 
efficient  nationwide  system  of  clearance 
and  settlement  were  Introduced  In  both 
Houses  of  Congress  in  1972,  1973  and 
1975,  culminating  with  the  enactment  of 


"  See.  e.g..  Securities  Exchange  Act  Release 
Ifoe.  9376  (November  8,  1971),  9604  (May  18. 
]|972).  9633  (June  14,  1972),  986«  (Novemb«r 
ID,  1972),  and  11497  (June  26.  1976).   Mf 

"Pub.  L.  No.  91-598,  84  Stat.  1636  (1970). 

'Section  11(h)  of  the  SIFC  Act,  16  U.SX;. 
7BKKK(h)  (1970). 

""Study  of  Unsafe  and  Unsound  Prs4- 
t^ces."  supra  note  12  at  35-36.  I 


"M.  atl. 

»•  Id.  at  6-6,  39. 

"  See,  eg.,  "1972  House  Securities  Industry 
Study",  rupra  note  12;  "1973  Senate  Securi- 
ties Indtwtry  Study",  tujtra  note  12;  "1978 
Senate  Securities  Indusby  Study",  supra 
note  12. 

*•  "1972  House  Securities  Induartry  Study", 
«upra  note  12,  at  60. 

"&  8412  axKl  HJl.  14647  («2d  Cong.,  M 
Sees.  (1972)). 
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the  1975  Amendmaits.  which  were  signed 
Into  law  on  June  4, 1975." 

As  expanded  by  the  1975  Amendments, 
<xie  of  the  purposes  of  the  Act  is  "to  re- 
move impediments  to  and  perfect  the 
mechanisms  of  *  *  *  a  nati<»ial  systen 
for  the  clearance  and  settlement  of  se- 
curities transactions  and  the  safeguard- 
ing of  securities  and  funds  related  there- 
to •  *  •  .""  The  1975  Amendments 
added  a  new  Section  17A  to  the  Act  in 
which  CcHigress  set  forth  its  findings  that 
the  linking  of  all  clearance  and  settle- 
ment facilities,  the  use  of  new  data  proc- 
essing and  communicatimis  techniques 
and  the  development  of  uniform  stand- 
ards £md  procedures  for  clearance  and 
settlement  would  reduce  unnecessary 
costs  and  Increase  the  protecti(Hi  of  in- 
vestors and  persons  acting  on  their  be- 
half." 

Section  17A(a)  (2)  of  the  Act  requires 
the  Commission  "to  use  its  authority  im- 
der [the  Act]  to  facihtate  the  establish- 
ment of  a  national  system  for  the  prompt 
and  accurate  clearance  and  settlemoit 
of  transacti<»s  in  securities  *  *  *  in 
accordance  with  the  findings  and  to  car- 
ry out  the  objectives  set  forth  in  [17A(a) 
(1)]."  In  using  its  authority,  the  Com- 
mission Is  to  have  "due  regard  for  the 
public  Interest,  the  protection  of  inves- 
tors, the  safeguarding  of  securities  and 
funds,  and  maintenance  of  fair  competi- 
tion among  brokers  and  dealers,  clear- 
ing agencies  and  transfer  agents  •   •   •  ." 

Section  17A(b)(3)  of  the  Act  provides 
that  the  Commission  shall  not  grant  reg- 
istration as  a  clearing  agency  to  an  ap- 
plicant unless  the  Commlsslwi  deter- 
mines, among  other  things,  that  (1)  the 
applicant  is  so  organized  and  has  the 
capacity  to  be  able  to  facilitate  the 
prompt  and  accurate  clearance  and  set- 
tlement of  securities  transactions,  to 
safeguard  securities  and  funds,  and  to 
carry  out  the  purposes  of  Section  17A 
of  the  Act;  (11)  the  applicant's  rules  are 
designed  to  promote  the  prompt  and  ac- 
curate clearance  and  settlement  of  se- 
curities transactions,  to  assure  the  safe- 
guarding of  securities  and  fimds,  to  fos- 
ter coc^jeratlon  and  coordination  with 
persons  engaged  In  securities  processing 
and  to  remove  the  Impediments  to  and 
perfect  the  mechanisms  of  a  national 
system  for  the  clearance  and  settlement 
of  securities  transactions;  and  (iil)  the 
applicant's  rules  do  not  impose  any  bur- 
den on  competition  not  necessauiy  or  ap- 
propriate in  furtherance  of  the  purposes 
of  the  Act. 

Two  basic  themes  which  recur  through- 
out the  legislative  history  underlying  the 
securities  processing  provisions  of  the 
1975  Amendments  are  (1)  the  prevention 
of  another  paperwork  crisis  in  the  securi- 
ties industry  and  (11)  the  establishment 
of  a  safe,  efficient  and  modem  national 
clearing  and  settlement  system. 


Tbe  Report  of  the  Senate  Ck)mmittee 
on  Banking.  Housliig  azMl  Urbcm  Affalim 
to  Accompany  S.  249,  the  Senate  version 
of  the  1975  Amendments,  describes  the 
need  for  greater  coordination  among 
processing  entities  and  standardization 
of  forms  and  states  that  "Idlespltc  con- 
siderable progress  In  operational  matters 
since  the  debacle  of  the  late  1960's,  the 
pap^nvork  processing  problems  facing 
the  securities  industry  remain  extr^nely 
complex."  "  The  Senate  Report  on  S.  249 
leaves  to  the  Commission's  expertise  and 
experience  in  securities  processing  the 
task  of  shaping  a  national  system  to  al- 
leviate the  problems  of  excessive  process- 
ing costs  and  poor  service  to  investors. 

without  addressing  the  merits  of  any  par- 
ticular system  or  the  shaj>e  a  national  clear- 
ing and  settlement  system  should  take,  the 
Committee  Is  persuaded  that  the  present  un- 
cocwdlnated  state  of  affairs  with  respect  to 
securities  processing  should  not  be  allowed 
to  continue.* 

The  Senate  Report  on  S.  249  character- 
izes the  accompanying  bill  as  legislation 
designed  to  provide  a  comprehensive  reg- 
ulatory framework  for  the  resolution  of 
securities  processing  problems  and  the 
establishment  of  a  national  system."  The 
Report  states  "[tlhe  Committee  expects 
the  Commission  to  use  the  broad  powers 
provided  in  the  bill  in  a  bold  suid  effec- 
tive manner  to  facihtate  the  rapid  de- 
velopment of  a  nationwkle  system  for 
processing  securities  transactions  •  •  *." 
In  discussing  the  broad  rulemaking  au- 
thority over  clearing  corporations,  secu- 
rities depositories  and  transfer  agents 
vested  In  the  Commission  imder  S.  249, 
the  Report  states  that  "[tlhe  Commis- 
sion is  expected  to  use  this  authority  in 
order  to  facilitate  the  prompt  develop- 
ment of  an  Integrated  national  system 
for  the  clearance  and  settlement  of  secu- 
rities transactions  and  the  eltminatlon 


M  See  S.  2551,  S.  3297,  S.  3876,  H3.  14828 
and  H.R.  16848  (92d  Cong.,  ad  Sess.  (1072) ); 
S.  2058  and  HA.  6050  (93d  Oong..  1st  Seoa. 
(1973)):  8.  249  and  HJL  4111  (94131  OOng, 
1st  aess.  (1978)). 

■  The  Act,  Section  2. 

"  The  Act,  Section  17A(a)  (1) . 


"  "Securities  Acts  Amendments  of  1975, 
Report  of  the  Senate  Comm.  on  Banking. 
Housing  and  Urban  Affairs  to  Accompany  S. 
249",  S.  Rep.  No.  94-75,  94th  Cong..  1st  Sess. 
4  (1975)  [herelnalter  cited  as  "Senate  Rep>ort 
on  S.  249"].  The  Senate  Report  on  S.  249 
summarizes  the  Committee's  concerns  about 
secvirlties  processing  as  follows:  Processing 
economies,  the  pubUc  Interest  In  protecting 
Investors  ag.ilnst  loss  of  securities  and  cash, 
the  financial  and  operational  responsibilities 
of  broker-dealers,  the  need  for  greater  pub- 
Uc confidence  in  the  market  system,  and  the 
expectation  that  the  markets  of  the  future 
win  be  required  to  handle  higher  volume, 
all  require  a  modernized  national  system  for 
consummating  securities  transactions.  The 
need  for  legislation  Is  clear.  Id.  at  6. 

» Id.  at  5. 

"The  Senate  Report  on  S.  249  stated:  S. 
249  would  facilitate  the  creation  of  a  system 
of  centralized  regulation  and  decisionmaking 
which  extends  to  every  facet  of  the  securi- 
ties handling  process  Involving  securities 
transactions  within  the  United  States — clear- 
ing agencies,  depositories,  corporate  issuers 
and  transfer  agents.  Only  by  the  creation  of 
a  central  authority  In  operational  matters 
can  paper-handling  problems  be  squarely  ad- 
dreesed;  only  the  creation  of  such  authority 
can  assure  the  prompt  development  of  a  na- 
tional clearing  system.  *   ■   ■  7d.  at  65. 

•  Id.  66. 


or  coDsoUdaUon  of  duplicative  facilities 
and  procedures."* 

The  Senate  Oxnmittee  believed  that 
reductions  In  processing  txveaaei  would 
be  In  the  public  Interest  because,  by  in- 
creasing bn^ers'  and  dealers'  profits,  the 
reductions  would  resuH  in  a  healthier 
securities  industry.  Tht  Senate  Commit- 
tee assumed  that  Investors  would  bene- 
fit from  reduced  processing  costs." 

In  discussing  the  Senate  and  House 
bills,  the  Conference  Committee  Report 
accompanying  the  1975  Amendmente  ob- 
served: 

To  BAiiire  the  development  of  a  modern, 
nationwide  system  for  the  safe  and  efOdeut 
handling  of  securities  transactions  In  a  man- 
ner which  best  serves  the  flnaaclal  commu- 
nity and  the  investing  public,  the  Senate 
blU  and  the  House  Amendment  directed  the 
Ootnmisston  to  facilitate  the  establishment 
of  the  I  national  I  system  and  centralised  in 
the  Commlsalon  the  authority  and  responsi- 
bility to  regulate,  coordinate  and  direct  the 
operations  of  all  persons  involved  in  the 
securities  handling  process." 

Under  Section  17  A  of  the  Act.  the  Com- 
missk>n  has  an  obligation  to  cooslder  the 
competitive  Implications  of  Its  actions.* 
The  Commission  Is  not  required  to  Justify 
that  its  actions  be  the  least  anticompeti- 
tive manner  of  achieving  a  regulatcHr  ob- 


n  /d.  at  126. 

"SpedflcaUy,  the  Senate  Report  on  S.  249 
stated:  Securities  processing  costs  are  neces- 
sarily parseed  on  to  investors  In  tlie  form  o( 
the  commission  rates  they  are  charged.  In- 
vestor participation  In  the  market,  particu- 
larly the  patriclpatton  of  the  small  inrestor, 
is  In  part  related  to  the  coets  of  investing. 
The  Committee  is  convinced  that  one  of  the 
most  important  steps  that  can  be  taken  to 
assure  that  commis<;ion  charges  are  reason- 
able and  fair  is  to  foster  cost  savings  in  the 
ptocessing  end  of  the  securities  busdness.  S. 
249  is  intended  to  do  that.  Id    at  5-6  \ 

""Securities    Acts    Amendmenta    of    1975,         \ 
Conference    Report    to    Accompany    S.  249.        -i 
Joint  Explanatory  Statement  of  the  Oo»nm.  of 
Conference."  H.R-  Rep.  No.  239.  94th  Cong.. 
1st   Ses8.    102    (1975^     (hereinafter    cited    as 
"Conference  Report"  1. 

"Ptor  example.  In  its  reoort  on  H.R.  4111 
(the  House  verlslon  of  the  1975  Amend- 
ments\.  the  House  Comntittee  on  Interstate 
and  Foreign  Commerce,  after  stresBing  the 
projected  efficiencies  of  a  national  clearing 
and  settlement  system,  stated: 

It  should  be  made  clear  that  the  statutory 
charge  to  develop  a  unified  system  for  the 
clearance  and  settlement  of  securities  trans- 
actions does  not  carry  with  it  the  call — nor 
does  it  grant  the  authority — to  eliminate 
competition  among  separate  entitles  in  the 
performance  of  these  functions.  Many  of  the  __ 
Innovations  and  improvements  in  clearance  " 
and  settlement  of  the  last  several  years  have 
been  the  product  of  vigorous  and  healthy 
competition  among  different  serrloe  entities. 
Often  new  market  entrants  have  been  re- 
sponsible for  the  most  significant  advances. 
The  Committee  l>elleves,  therefore,  that  a 
national  system,  through  [sic J  fully  inte- 
grated, must  make  full  allowance  for  the 
continuance  and  future  entry  of  separate 
service  entitles.  (Securities  Reform.  Act  of 
1975,  Report  of  the  House  Comm.  on  Inter- 
state and  Foreign  Commerce  to  Accompanf 
HJi.  4111,  HJl.  Rep.  No.  94-123,  94th  Cong, 
Ist  Sess.  51  (1976)). 
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Jectlve."  Rather,  In  exercising  its  author- 
ity, lihe  Commission  must  balance  the 
maintenance  of  fair  competition  and  a 
number  of  other  equally  important  ex- 
press purposes  of  the  Act.  Indeed,  Sec- 
tion 17A  specifically  recognizes  that  need 
*  ajDd  directs  the  Commission.  In  exercising 
its  mandate  to  facilitate  the  establish- 
ment of  a  national  clearing  and  settle- 
ment system,  to  perform  that  balancing 
function  "having  due  regard  for  the  pub- 
lic interest,  the  protection  of  investors, 
the  safeguarding  of  securities  and  funds, 
and  maintenance  of  fair  competition 
among  brokers  and  dealers,  clearing 
agencies,  and  transfer  agents  *  •  *." 

CHARACTESISnCS  OF  A  NATIONAL  SYSTEM  " 

The  directive  of  the  1975  Amendments 
that  the  Commission  use  its  authority  to 
facilitate  the  establishment  of  a  national 
system  animates  the  review,  analysis, 
evaluation  and  balancing  required  of  the 
Commission  in  determining  whether  to 
gnuit  or  deny  NSCC's  application  for 
registration  as  a  clearing  agency.  Con- 
Bijteat  with  that  directive,  the  Commis- 
sion must  be  attuned  to  the  dynamic 
growth  process  of  the  nation's  securities 
markets  and  the  concomitant  need  for 
a  national  clearing  and  settlement  sys- 
tem with  the  capacity  to  service,  and  the 
flaiblllty  to  adapt  to  changes  in,  the 
nation's  capital-raising  mechanisms.  In 
response  to  those  needs,  the  Commission 
hae  formulated  the  characteristics  of  a 
nalilnna]  clearing  and  settlement  sys- 
tem which  will  advance  the  Act* s  several 
objectives  by  drawing  on  expertise  ac- 
quired through  experience  in  regulating 
th«  activities  of  clearing  corporations, 
securities  depositories,  transfer  agents, 
brokers  and  dealers,  securities  informa- 
tioa  processors  and  securities  markets.  In 
Its  formulation,  the  Commission  has 
sought  Uyreooncile  the  directives  of  Sec- 
tion 17A  with  the  requirements  of  Bw6h 
diverse    areas    as    trade    comparison," 


"It  bad  been  suggested  that,  adopting  the 
IVn  Amendments,  Congress  should  require 
the  Conunlasion  to  cleave  to  a  "least  antlcom- 
petttlve"  standard  In  making  rules  and  reg:u- 
latlatu  under  the  Act,  but  Congress  deter- 
mlnsd  Instead  to  grant  broader  discretion  to 
tb»  Oommlsslon  and  to  view  the  need  for 
oasqp»tltlon  in  the  context  of  the  Act  as  a 
wlMl0  and  Its  several  objectives  so  that  bur- 
dent  on  competition  could  be  accepted  where 
nBCWwary  or  appropriate  in  furtherance  of  the 
puipoMfl  of  the  Act.  See  Statement  of  Donald 
L  Baker,  Deputy  Assistant  Attorney  General, 
Antitrust  Division,  Department  of  Justice,  in 
"Haarlngs  on  S.  340  Before  the  Subcomnn. 
on  Securities  of  the  Senate  Comm.  on  Bank- 
ing. Hotislng  and  Urban  Affairs,"  94th  Cong., 
l>t  Bess.  244-352,  357-262  (1976):  see  also 
Securities  Exchange  Act  Release  No.  12737 
(Al«UBt  25,  1976)  at  59-60,  41  FR  38847  (Sep- 
«emt>er  13.  1976) . 

<**rhe  cbaracterlaClca  of  a  national  clearing 
and  settlement  system  and  the  benefits 
which  the  Commlnlon  believes  such  a  system 
woiild  provide  were  dtscuaeed  In  detail  In 
Secarttles  Exchange  Act  Belease  No.  12954 
(Norunber  3.  1976),  41  FB  49721  (November 
10,  1076). 

"Trade  oomparlsoo  procedures  vary  de- 
pending on  the  trading  mechanisms  used, 
the  kinds  of  securities  traded  and  trading 
TOltun*  and  an  likely  to  pneent  further 
vartetlons  as  the  nature  of  the  securities 
msakets  changes. 
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transfer  agent  operations,"  other  Con- 
gressionally-mandated  programs  for 
safeguarding  seciulties  processing  activi- 
ties* and  the  allocation  of  regulatory 
responsibilities."  The  Commission  has 
sought  also  to  ensure  that  its  formula«- 
tlDn  will  be  compatible  with  new  techno- 
logical developments. 

The  Commission  believes  that  to  sat- 
isfy the  requirements  of  Section  17A  of 
the  Act  and  the  other  concerns  affected 
by  the  operation  of  a  national  clear- 
ing and  settlement  system  the  system 
should:  (ii  process  securities  transac- 
tions by  means,  including  book  entry 
movement,"  suitable  to  the  character  of 
the  Ls.sues  processed;  ■'  (ii)  provide  ac- 
cess, either  directly  or  indirectly,  to  all 
biiokeis  and  dealers  and  financial  insti- 
tutions; ■■'  (iii)  enable  participants  to 
compare,'    account    for"'    and    settle" 


*  Transfer  agent  operations  vary  greatly 
tn. degree  of  automation  and  volume  of  trana- 
feis  processed  and  are  rapidly  changing  to 
response  to  new  technologies. 

«  Pursuant  to  Section  17(f)  (2)  of  the  Act, 
15  U.S.C.  78q(f)(2)  (1976).  the  Commission 
has  adopted  a  rule  relating  to  fingerprinting 
requirements  for,  among  others,  clearlc^ 
agencies  and  transfer  agents.  Securities  Ex- 
change Act  Release  No.  12214  (March  16, 
1976),  41  FR  13594  (March  31,  1976).  &0- 
noanced  a  lost  and  stolen  securities  program 
and  adopted  a  rule  regarding  reporting  and 
inquiry  with  respect  to  missing,  lost  and 
stolen  securities.  Securities  Exchange  Act 
Release  No.  13053  (December  10,  1976) ,  41  FR 
54323  (December  16,  1976). 

"Pursuant  to  Sections  17(d)  (1)  and  19(g) 
(2)  of  the  Act  and  Section  9(c)  of  the  SIPC 
Act.  15  U.S.C.  78111(c)  (1975),  the  Comml«- 
sloa  has  adopted  and  proposed  rules  for  tUe 
allocation  of  responsibilities  among  "self- 
regulatory  organizations,"  a  term  which 
Section  3(a)  (26)  of  the  Act  defines  to  in- 
clude registered  clearing  agencies.  Securities 
Exdhange  Act  Release  No.  12362  (April  20, 
1978),  41  PR  18879  (May  7,  1976). 

"""Book  entry  movement"  occurs, when  a 
clearing  agency  credits  and  debits  partici- 
pants' accounts  to  effect  transfers  between 
participants  of  securities  registered  in  the 
name  of  the  clearing  agency  and  held  for 
its  participants. 

"See  subparagraph  17A(a)(l)(A)  of  tUe 
Act 

"  The  term  "financial  Institutions"  In- 
cluAes  banks.  Insurance  companies,  invest- 
meat  companies,  clearing  agencies  and  any 
other  entities  which  receive,  deliver  or  hcdd 
securities.  See  subparagraph  17A(b)  (3)  (B) 
of  tbe  Act. 

^'Comparison,  the  process  by  which  pat- 
ticlpants  in  the  securities  markets  reach 
agreement  on  the  existence  and  terms  of 
trades  made  In  the  marketplace,  culminates 
In  the  production  and  submission  to  the  ac- 
counting operation  of  contract  lists  repre- 
senting transactions  which  have  been  coa- 
flrmed  by  both  parties. 

"The  accounting  process  generates  the 
moaey  and  seciirlties  settlement  obllgatloas 
of  participants  In  clearing  corpcMnttons.  Coa- 
tinaous  netting  and  dally  balance  order  ac- 
counting systems  generate  net  positions  to 
be  received  or  delivered  and  thereby  mini- 
mus the  required  number  of  securities  set- 
tlements; other  accounting  systems,  such  as 
trade-by-trade  systems,  do  not  net  obUgs- 
tlons. 

"Obligations  generated  by  the  accoxintlng 
function  are  satisfied  through  the  settlemeat 
process  by  the  delivery  sad  receipt  of  funds 
and  securities.  , 

>  I 


through  one  entity  all  trades  In  securi- 
ties included  in  the  system,  regardless 
of  the  location  of  the  other  party  to  the 
trade  or  the  market  in  which  the  trade 
is  executed  ("one  account  process- 
ing") ;  "  (iv)  enable  participants  to  de- 
posit and  maintain  their  securities  in  a 
custodial  account  at  the  depository  level 
which  makes  possible  book  entry  move- 
ments between  participants,  to  settle 
participants'  clearing  obligations,  to  ef- 
fect pledges  and  to  perform  other  func- 
tions which  may  be  effected  by  book 
entrj.-;  "  (v)  enable  participants  to  make 
a  single  daily  money  settlement,  for  both 
clearing  obligations  and  depository-re- 
lated movements;  "  and  (vl)  provide,  in 
a  book  entry  environment,  same-day 
turnaround*  at  both  the  clearing  cor- 
poration and  depository  levels." 

BOOK  ENTRY  CLEARING 

The  book  entry  clesu-lng  portion  of  the 
national  system  should  have  the  follow- 
ing characteristics:  (1)  an  accoimtlng 
function  which  nets  psu-tlclpants'  securi- 
ties positions  dally  and  permits  netted 
positions  to  be  carried  forward  and  net- 
ted against  positions  established  on  sub- 
sequent days  ("continuous  netting") ; 
(ii)  a  trade  guarantee  as  of  settlement 
date;  ••  (iii)  mark-to-the-market  protec- 
tion from  settlement  date  onward;  "  (iv) 
one  daily  clearing  position  per  issue  for 
each  participant;  (v)  a  link  between  the 
continuous  netting  system  and  a  deposi- 
tory to  make  possible  automatic  book 
entry  dehvery  to  satisfy  short-valued 
positions  "  in  the  continuous  netting  sys- 


"  Although  the  national  system  would  In- 
clude a  number  of  entities  through  which 
one  account  processing  wotild  be  available, 
a  participant  should  not  be  required  to  be- 
long, or  relate  directly,  to  more  than  one 
entity.  See  snbparagrai^  17A(a)  (1)  (A)  and 
(D)  of  the  Act. 

"See  subparagraphs  17A(a)(l)  (A),  (C) 
and  (D)  of  the  Act. 

"See  subparagraphs  17A(a)(l)  (B)  and 
(D)  of  the  Act. 

•0  "Same-ilay  turnaround"  Is  the  abUity  of 
a  participant  to  redeliver  securities  to  an- 
other participant  on  the  day  on  which  they 
are  received. 

"See  subparagraph  17A(a)  (1)  (B),  (C) 
and  (D). 

"Currently,  most  clearing  corporations 
guarantee  transactions  from  and  after  settle- 
ment date  by  tnterpoelng  the  corporation 
between  the  parties  to  the  transactions. 

"A  "mark-to-the-market"  payment  Is  the 
amount  required  by  a  clearing  system  from 
any  party  to  a  trade  guaranteed  by  the  sys- 
tem who  becomes  a  potential  net  obligor  of 
the  system  because  the  market  price  of  the 
securities  involved  in  the  clearing  transac- 
tions moves  away  from  the  contract  price 
for  the  clearing  transaction. 

In  the  future  It  may  be  appropriate  for 
clearing  corporations  to  guarantee  trades  as 
of  trade  date  and  provide  mark-to-the-mar- 
ket protection  from  trade  date  onward. 

"In  a  continuous  aettlng  system,  settle- 
ment obllgatleos  run  prtmarlly  between 
each  participant  and  the  system  which,  on 
settlement  ds^,  generates  net  obligations  to 
deliver  securities  to  the  system  against  pay- 
ment ("short-valued  posltloiui'*)  or  to  i«- 
eelve  securities  from  the  system  and  maka 
payment  for  them  ("long- valued  positions'^' 
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tern  and  to  permit  deliveries  to,  and  re- 
ceipts from,  the  continuous  netting  sys- 
tem at  various  remote  locations;  and 
(vi)  a  same-day  turnaround  capability 
for  both  securities  received  by  a  partici- 
pant from  the  continuous  netting  system 
and  securities  delivered  to  a  participant 
which  the  participant  wishes  to  redeliver 
to  the  continuous  netting  system. 

NON-BOCK  ENTRY  CLEARINC 

The  non-book  entry  clearing  portion 
of  the  national  system,  which  could  in- 
clude low-volume  clearing  operations,* 
should  guarantee  transactions  as  of,  and 
mark  them  to  the  market  from,  settle- 
ment date.  In  addition,  subject  to  the 
limitations  of  certificate  as  opposed  to 
book  entry  settlement,"  same-day  turn- 
around should  be  available  for  securities 
settled  throug  the  non-book  entry  por- 
tion of  the  system. 

COMPARISON,  ACCOUNTINt;  AND  SETTLEMENT 

The  national  system  should  permit 
participants  to  elect  to  use  all,  or  only  a 
portlcHi  of,  the  system's  clearing  and  set- 
tlement services.  Accordingly,  while  a 
participant  should  be  able  to  obtain  one 
account  processing  through  one  clearing 
entity,  the  participant  should  be  able  also 

(I)  to  compare  trades  through  the  clear- 
ing entity  affiliated  with  the  marketplace 
In  which  the  trade  was  executed  and  di- 
rect delivery  of  the  compared  trade  to 
the  clearing  entity  the  participant  selects 
to  perform  the  accounting  operation  and 

(II)  to  direct  delivery  of  the  securities 
settlement  Instructions  generated  by  the 
accounting  operatlMi  to  the  depository 
entity  the  participant  elects  to  use  for 
securities  settlement.  It  does  not  appear 
necessary  at  this  time  for  the  national 
system  to  provide  participants  with  an 
ability  to  direct  deUvery  of  securities  set- 
tlement instruction  to  a  depository  other 
than  the  one  linked  to  the  clearing  entity 
which  generated  the  instructions."  None- 
theless, because  of  the  possibility  of  com- 
petitive innovation  at  the  depository 
level — including  development  of  transfer 


•  The  non-book  entry  clearing  components 
of  the  national  system  could  use  continuous 
netting,  daily  balance  order,  trade-by-trade 
or  any  other  clearing  system  which  would 
produce,  receive  and  deliver  Instructions. 

"  In  the  case  of  certificate  settlement,  the 
same-day  turnaround  capacity  of  the  nation- 
al system  would  be  limited  by  the  location 
at  which  deposits  and  withdrawals  are  made 
and  by  transfer  agent  tiirnaround  times.  Ac- 
cordingly, turnaround  time  could  vary  de- 
pending on  whether  the  deposit  or  withdraw- 
al were  In-town  or  at  a  remote  location  and 
on  whether  the  transfer  agent  Involved  were 
In-town  or  out-of-town. 

•^■The  alternative — a  link  between  each 
clearing  entity  and  each  depository  in  the 
system — would  appear,  at  the  present  time,  to 
pose  significant  communications  problems. 
However,  as  long  as  all  depositories  are  Inter- 
faced, a  participant  would  be  able  to  relate 
to  the  entire  depository  network  by  relating 
to  one  depository  and  would  not  necessarily 
require  direct  access  to  more  than  one  de- 
pository. 


agent  depository  ("TAD")  systems" — 
the  national  system  should  not  preclude 
developments  which  would  permit  a  par- 
ticipant to  direct  deUvery  of  securities 
settlement  instructions  to  any  depository 
entity. 

DEPOSITORY    CAPABILITIES 

The  depository  portion  of  the  national 
system  should  provide  the  following 
ser\'ices:  (i)  ability  of  a  participant  to 
make  valued  and  free  securities  deliv- 
eries by  book  entry;  •  (ii)  dividend  and 
proxy  protection  for  securities  left  on 
deposit;  (iii)  facilities  for  the  de- 
posit and  withdrawal  of  securities  at 
locations  remote  from  central  depos- 
itories; "  and  (iv)  same-day  turn- 
around for  (A)  free  or  valued  book 
entry  deliveries  to  a  participant's  de- 
pository account  from  the  clearing  por- 
tion of  the  system.  (B)  free  or  valued 
book  entry  deliveries  to  a  participant's 
depository  account  through  the  deposi- 
tory, and  (C)  deposits  to  a  participsuit's 
depository  accoimt. 

The  depository  portion  of  the  system 
should  be  able  to  perform  all  securities 
processing  functions  which  may  be  ef- 
fected by  book  entry.  Currently,  these 
functions  include  free  and  valued  move- 
ments of  securities  and  movements  to 
effect  pledges  and  loans  of  securities. 
The  deposit<H7  portion  of  the  system 
should  permit  withdrawals  of  certificates 
in  street  name ""  and  in  registered  form 
and  expedited  withdrawals  of  certif- 
icates. Also,  the  depository  portion  of 
the  national  system  should  be  designed 
to  be  compatible  with  TAD  programs, 
transfer  agent  custodian  ("TAC^')  pro- 


grams.^ and  other  developments  In  the 
transfer  agent  area  which  reduce  cer- 
tificate movement. 

Tlie  Commission  believes  that  a  na- 
tional system  with  the  foregoing  charac- 
teristics would  protect  investors  by  pro- 
viding prompt  and  accurate  clearance 
and  settlement  of  securities  transactions 
and  by  safeguarding  securities  and 
funds. "  In  addition,  by  using  advanced 
data  processing  and  commimications 
techniques,  linking  clearance  and  settle- 
ment facilities  and  establishing  uniform 
standards  and  procedures,  the  system 
would  reduce  the  unnecessary  costs  im- 
posed on  investors  by  inefficient  clear- 
ance and  settlement  procedures  and 
would  increase  the  protiection  of  inves- 
tors." Specifically,  the  system  would  <i) 
reduce  the  cost  to  participants  of  relat- 
ing to  present  clearing,  settlement  and 
deixxsitory  systems;"  (ID  reduce  the 
average  delivery  time  for  the  settlement 
of  securities  transactions  and  the  carry- 
ing costs  associated  with  settlement  ac- 
tivity; (ill)  simplify  recordkeeping;  (iv) 
enhance  the  ability  of  clearing  agencies 
and  other  self -regulatory  organizations 
to  monitor  the  clearing  positions  of  par- 
ticipants who  are  becoming  overextend- 
ed;" (V)  increase  insulation  of  partici- 
pants (and  their  customers)  from  the 
effects  of  another  participant's  Insol- 
vency; and  (vl)  reduce  the  number  of 
lost  or  stolen  certificates." 


"In  its  ultimate  form,  the  TAD  concept 
would  replace  the  stock  certificate  with  com- 
puterized stockholder  lists,  maintained  by 
TAD'S,  which  would  serve  both  as  the  Issners" 
stock  records  and  as  stockholders'  ownership 
records.  The  lists  would  be  ujxl&ted  continu- 
ously. Conununlcations  between  TAD'S  and 
Institutional  customers,  brokers  and  dealers, 
banks  and  others  would  be  effected  through 
instruction  routing  entitles  located  In  vari- 
ous financial  centers  throughout  the  United 
States.  The  Instructions  would  direct  the 
TAD'S  (1)  to  effect  book  entry  transfers  and 
pledges  between  participants  by  debiting  and 
crediting  the  TAD's  records  and  (ii) ,  If  neces- 
sary, to  Issue  and  deliver  physical  certificates. 

"  A  valued  delivery  is  made  against  pay- 
ment for  the  securities  delivered;  a  free  de- 
livery is  not  made  against  payment. 

"Each  central  depository  presumably 
would  have  to  have  a  network  of  deposit  and 
withdrawal  facilities. 

"  Currently,  the  time  necessary  to  com- 
plete the  transfer  process  has  led  to  the  prac- 
tice of  withdrawing  from  a  depository  certif- 
icates registered  in  the  name  of  the  deposi- 
tory or  of  a  depositing  broker  and  executed 
In  a  form  or  accompanied  by  documents 
ments  which  make  the  certificates  negoti- 
able. This  practice  is  necessary  to  permit  de- 
livery on  a  same-day  basis  to  institutions  and 
others  which  make  payment  only  against 
receipt  of  certificates.  Presumably,  partici- 
pation of  more  institutions  in  depositories 
wiU  reduce  the  Importance  of  an  expedited 
certificate  withdrawal  capability. 


"In  a  TAG  arrangement  the  depository 
maintains  all  but  a  working  supply  at  cer- 
tificates of  an  Issue  with  the  transfer  agent 
custodian  In  the  form  of  a  balance  certificate. 
As  the  need  for  certificates  In  the  depository 
changes,  the  depolstory  adjusts  Its  In-house 
Inventory  by  increasing  or  Qecreaslng  the 
number  of  shares  held  In-bouse  In  nominee 
name  and  correspondingly  decreasing  or  In- 
creasing the  number  of  shares  held  by  the 
transfer  agent.  Appropriate  shipments  of  cer- 
tificates between  the  depository  and  transfer 
agent  are  made  In  connection  with  the  ad- 
justments. 

"The  Act,  subparagraph  17A(a)  (1)  (A). 

"The  Act,  subparagraph  17A(a)(l)  (B), 
(C)   and  (D). 

'"Reductions  In  the  costs  erf  relating  to 
present  systems  would  result  primarily  from 
such  advantages  of  Ine  account  processing 
as  (1)  the  ability  of  participants'  back-oRlce 
personnel  to  be  familiar  with  one  set  of  pro- 
cedures and  to  use  one  set  of  forms  in  proces- 
sing securities  transactions,  (U)  the  ability 
of  participants  to  make  one  dally  money 
settlement  (rather  than  multiple  and  possl-  » 
biy  offsetting  money  settlements)  and  (lU) 
reductions  In  the  facilities  and  personnel  in 
participants'  back  offices  a.^soclated  with  the 
delivery,  receipt  and  handling  of  certificates. 

"^  Because  currently  a  participant  may  have 
clearing  positions  settling  In  more  than  one 
system.  Individual  clearinjg  agencies  may  not 
become  aware  of  more  than  a  normal  exp)OB- 
ure  even  though  the  participant's  combined 
exposure  In  aU  clearing  systems  Is  abnormally 
larRC. 

"TTie  Department  of  Justice  has  recom- 
mended the  retention  of  securities  In  deposi- 
tories aa  a  means  of  reducing  securities 
thefts.  "Suggestions  by  the  Department  of 
Justice  for  Safe  Handling  of  Marketable  Se- 
curities by  Financial  Institutions.  Including 
Hints  for  Detecting  Counterfeit,  Forged, 
Worthless  and  Spurious  Securities."  Depart- 
ment of  Justice  announcement  (December 
23,1974)  at  p.  1. 
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arATDTART  DETERMINATIONS  TO  BE  MADE  IN 
CONNECTION   WITH   NSCC'S   REGISTRATION 

Tbe  general  mandate  contained  In 
Sectltm  17A(a)  of  the  Act  is  Implemented 
by.  amo^  other  things,  Section  17A(b), 
which  provides  for  the  registration  of 
dearlixr  agencies.  Paragraph  (3)  of  Sec- 
tion iTA(b)  provides  that  the  Commis- 
sion may  not  register  a  clearing  agency 
mJess  the  Commission  makes  the  deter- 
minations contained  in  subparagraphs 
(A) -(I)  of  paragraph  (3)  which,  in  gen- 
eral, require  the  Commission  to  deter- 
mine that  the  clearing  agency  is  orga- 
nized and  has  the  capacity,  and  its  rules 
are  designed,  to  carry  out  the  purposes 
of  Section  17A  of  the  Act. 

Pursuant  to  Rule  17Ab2-l  under  the 
Act,"  an  applicant  for  registration  as  a 
clearing  agency  may  apply  for  full  reg- 
istration under  the  Act,  in  which  case  the 
Commission  must  make  all  the  determi- 
nations called  for  by  subparagraphs  (A) 
through  (I)  of  section  17A(b)  (3)  in 
order  to  register  the  applicant.  Alterna- 
tively, pursuant  to  paragraph  (c)(1)  of 
the  Rule,  an  applicant  can  apply  for  a 
limited  registration  which  terminates  18 
months  from  the  date  on  which  it  be- 
comes eflfective  in  which  case  the  Com- 
mission may  register  the  applicant  while 
making  fewer  than  all  the  determina- 
tions called  for  by  subparagraphs  (A) 
through  (I) .  In  accordance  with  para- 
graph (c)  (2)  of  the  Rule,  at  the  expira- 
tion of  the  first  nine  months  of  an  18- 
mo&th  registration  pursuant  to  para- 
graph (c)  (1)  of  the  Rule,  the  Commis- 
Blon  must  either  grant  registration 
Without  exempting  the  registrant  from 
one  or  more  of  the  subparagraphs  (A) 
through  (I)  determinations  or  Institute 
proceedings  to  determine  whether  regis- 
tration should  be  denied  at  the  expira- 
tion of  the  18-month  registration." 
,  In  granting  NSCC's  application  for 
registration  as  a  clearing  agency  for  a 
period  of  18  months  the  Commission  is 
determining,  in  accordance  with  section 
17A(b)  of  the  Act  and  Rule  17Ab2-l 
thereunder,  that:  (i)  NSCC  Is  "so  or- 
ganized and  has  the  capacity  to  be  able  to 
facilitate  the  prompt  and  accurate  clear- 


<■  AdoptM  In  Securities  Exchange  Act  Re- 
IMM  No.  11787  (November  3,  1975),  41  FR 
638M  (November  10.  1975) . 

"On  December  1.  1076,  the  Commission 
granted  registration  pursuant  to  paragraph 
(c)(1)  of  the  Rule  to  13  clearing  agencies: 
ASBCC,  Boston  Stock  Exchange  Clearing 
Corporation  ("BSECC"),  Bradford  Securities 
Froceeslng  Services.  Inc.  ("SP8"),  The  De- 
pository Trust  Company  ("JXTC"),  Midwest 
Clearing  Corporation  ("MCC"),  Midwest  Se- 
curities Trust  Company  ("MSTC") .  NCC,  TTie 
Options  Clearing  Corporation  ("OCC"),  Pa- 
clflo  Clearing  Corporation  ("POC").  Pa- 
cific Securities  Depository  Trust  Company 
("PSDTC"),  80C,  Stock  Clearing  Corporatl<Mi 
of  Philadelphia  ("SCCP")  and  TAD  Deposi- 
tory Corporation  ("TADDC").  Subsequently, 
pursuant  to  paragraph  (c)(1)  of  tbe  Rule, 
tbe  Commission  registered  the  New  England 
Becuntlee  Depository  Trust  Company  ("NBS 
DTC"),  a  wholly-owned  subsidiary  of  the 
Boston  Stock  Exchange,  upon  the  same  find- 
ings made  in  connection  with  the  December 
1, 197S,  registrations. 
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ance  £uid  settlement  of  securities  trans- 
actions *  •  •  to  safeguard  securities  amd 
fkmds  in  its  custody  or  control  •  •  •  to 
comply  with  the  provisions  of  [the  Act] 
and  the  rules  and  regulations  there- 
under •  •  •  and  to  carry  out  the  purposes 
of  (Section  17A  of  the  Act) ," "  (11)  NS 
CC's  rules  "do  not  Impose  any  schedule 
of  prices,  or  fix  rates  or  other  fees,  for 
services  rendered  by  Its  participants," '' 
(ill)  NSCC's  rules  are  designed  "to  pro- 
mote the  prompt  and  accurate  clearance 
and  settlement  of  securities  transactions, 
to  assure  the  safeguarding  of  securities 
and  funds  •  •  •  in  (its)  custody  or  con- 
trol •  •  •  to  foster  cooperation  and  co- 
ordination with  persons  engaged  in  the 
clearance  and  settlement  of  securities 
transactions  (and)  to  remove  impedi- 
ments to  and  perfect  the  mechanism  of 
a  (national  clearing  and  settlement  sys- 
tem) ,  and,  in  general,  to  protect  investors 
and  the  public  Interest  •  •  •,"  "  and  (t?) 
NSCC's  rules  do  not  "impose  any  burden 
on  competition  not  necessary  or  appro- 
priate in  furtherance  of  the  purposes  of 
Lthe  Act.]"" 

In  accordance  with  the  requirements 
of  secUons  17A  (a)  and  (b)  of  the  Act, 
the  Commission  is  considering  also 
whether  NSCC  is  so  organized  and  has 
the  capacity  to  (i)  protect  investors  smd 
those  facilitating  transactions  on  behalf 
of  Investors,  (11)  reduce  unnecessary 
costs  resulting  from  inefficient  clearing 
and  settlement  procedures,  (ill)  take  ad- 
vantage of  the  eflBclencies  and  safety 
made  available  by  new  data  processing 
and  communications  techniques  and  (tv) 
provide  for  the  linking  of  all  clearing 
and  settlement  facilities  and  the  devel- 
opment of  imiform  standards  and  pro- 
cedures."' 

The  Commission's  determinations  con- 
cerning such  matters  as  safeguards, 
efficiencies,  cost  reductions  and  effects 
on  competition,  are  being  made  in  the 
context  of  the  Commission's  statutory 
responsibility  to  facilitate  the  estab- 
lishment of  a  national  clearing  and  set- 
tlement system  which  will  have  the 
characteristics  called  for  by  the  Act,  be 
compatible  with  future  developments  in 
the  structure  of  the  nation's  securities 
markets  and  have  the  operational  capa- 
bility to  avoid  a  future  paperwork  crisis. 


"•The  Act,  subparagraph  17A(b)(3)(A). 

"The  Act,  subparagraph  17A(b)  (3)  (E). 

"The  Act,  subparagraph  17A(b)  (3)  (F). 

"The  Act.  subparagraph  17A(b)  (3)  (I).  In 
accordance  with  Rule  17Ab2-l  under  the  Act, 
the  Commission  has  not  made  any  determi- 
nations with  respect  to  the  following  por- 
tions of  subparagraphs  (A) -(I)  of  Section 
17A(b)(3)  of  the  Act:  the  portion  of  sub- 
paragraph (A)  pertaining  to  NSCC's  ability 
to  enfoice  compliance  by  Its  participants 
with  Its  rules;  any  of  Bubp>aragraphs  (B). 
(C)  or  (D);  the  portions  of  subparagraph 
(P)  prohibiting  NSCC's  rules  from  permit- 
ting unfair  discrimination  among  partici- 
pants or  regulating  matters  not  related  to 
the  purposes  of  Section  17A  ot  the  Act  or  the 
administration  of  NSCC;  or  any  of  subpara- 
graphs (O)  and  (H).  These  determinations 
wUl  be  made  prior  to  the  expiration  of  )48 
CO's  18-month  registration. 

•♦  The  Act,  Section  17A{a) . 


The  NSCC  Application 

BACKGROUND  TO  THE  APPUCATION 

The  Commission's  review  of  NSCC's 
application  has  been  made  In  the  con- 
text of  the  progress  in  clearing  and  set- 
tlement achieved  during  the  last  decade 
and  the  efforts  of  entities  engaged  in 
securities  processing — brokers  and  deal- 
ers, clearing  corporations,  securities  de- 
positories, transfer  agents,  institutional 
investors,  securities  exchanges  and  the 
National  Association  of  Securities  Deal- 
ers, Inc.  <the  "NASD")— to  establish 
clearing  and  settlement  sjrstems  and  to 
integrate  them  into  a  national  system. 
The  importance  of  NSCC's  establishment 
to  that  progress  and  the  significance  of 
the  accords  and  compromises  on  which 
NSCC's  establishment  Is  based  can  be 
gauged  only  against  the  backdrop  of  a 
decade  of  industry  effort. 

Efforts  to  establish  clearing  and  set- 
tlement systems  were  conceived  and 
initiated  before  and  during  the  paper- 
work crisis  by  the  exchanges  and  the 
NASD,  which  organized  and  funded 
separate  subsidiaries  to  perform  clear- 
ing, settlement  and  depository  functions. 
The  securities  processing  subsidiaries 
were  closely  linked  to  their  parenj  orga- 
nizations and,  in  addition  to  performing 
processing  fimctlons.  provided  a  variety 
of  other  services  for  their  participants 
and  parent  organizations.  Establishment 
of  the  processing  entities  entailed  sub- 
stantial expenditures  for  the  develop- 
ment of  systems  and  computer  programs, 
the  purchase  or  lease  of  computers, 
peripheral  equipment  and  working  space 
and  the  retention  and  training  of  per- 
sonnel. Genei-ally.  the  expenditures  were 
funded  by  contributions  from  the  parent 
organizations  and  clearing  fees  paid  by 
the  entitles'  participants. 

Although  the  severity  of  the  paper- 
work crisis  might  have  been  tempered 
had  the  exchanges  and  the  NASD  taken 
initiatives  earlier,  the  continually  grow- 
ing paper  onslaught  of  the  late  1960's 
was  unaffected  by  the  systems  then  being 
considered  and  developed  and  was  little 
deterred  by  the  untested  systems  then 
being  implemented.  Against  the  stark 
background  of  confusion,  loss  of  confi- 
dence, and  broker  and  dealer  liquidations 
left  by  the  paperwork  crisis,  the  entities 
engaged  in  securities  processing  began  a 
program  of  reconstruction  designed  to 
build  on  the  initiatives  taken  already  and 
to  advance  securities  processing  beyond 
the  possibility  of  a  recurrence  of  that 
crisis. 

During  the  early  1970's  those  process- 
ing entities  developed  and  implemented 
substantial  improvements  in  their  secu- 
rities processing  operations.  Including 
the  automation  of  manual  functions,  the 
establishment  of  new  and  more  efficient 
clearing  and  settlement  systems,  a  rapid 
expansion  in  the  number  and  use  of  se- 
curities depositories,  and  an  Intensifica- 
tion of  efforts  to  establish  Interfaces 
among  previously  unrelated  clearing  and 
settlement  systems.  The  extent  of  the 
Improvements  was  highlighted  In  Jan- 
uary and  Pebniary  1976  when  securities 


processing  systems  successfully  handled 
average  dally  trading  volume  on  the 
NYSE  of  31  million  shares  compared  with 
the  average  dally  volume  on  the  NYSE 
of  12  to  13  million  shares  which  had 
overwhelmed  the  securities  Industry  In 
the  late  1960's. 

Despite  these  Improvements,  only 
modest  progress  was  made  toward  the 
establishment  of  a  comprehensive  na- 
tional clearing  and  settlement  system. 
In  part,  the  lack  of  progress  was  attrib- 
utable to  the  absence  of  a  centralized, 
decision-making  authority  in  the  securi- 
tis  processing  area  and  a  consequent 
tendency  for  processing  entities  to  seek 
immediate  solutions  to  their  individual 
problems  rather  than  industry-wide  solu- 
tions to  the  larger  problems  which  con- 
fronted all  the  entities.  The  lack  of  prog- 
ress was  attributable  also  to  the  close 
operational  and  financial  relationships 
between  securities  processing  subsidiaries 
and  their  parent  organizations  which 
made  them  Initially  reluctant  to  par- 
ticipate In  plans  to  establish  a  national 
system  which,  the  organizations  recog- 
nized, would  entail  a  dlminutlMi  In  their 
control  over  the  services  and  revenue 
strecuns  provided  by  the  processing  sub- 
sidiaries. 

An  ambitious  effort  to  establish  a  na- 
tional sjrstem  was  begun  In  December 
1973  when  the  NASD  and  the  NYSE  sub- 
mitted   to    the    Commission   a   memo- 
randum   of    understanding    providing, 
among  other  things,  for  the  establish- 
ment of  the  National  Securities  Process- 
ing Committee,  which  was  to  develop  a 
plan  for  a  single  national  facility  for 
clearing  and  settling  securities  trans- 
actions." Although  the  Committee  was 
orgtmized  by,  and  Its  membership  in- 
cluded representatives  of,  the  NYSE,  the 
NASD  said  other  self -regulatory  organi- 
zations and  their  processing  subsidiaries, 
a  majority  of  the  Committee's  members 
were  brokers  and  dealers.  The  Commit- 
tee met  a  number  of  times  during  1974 
and  early  1975  but  was  unable  to  reach 
agreement  on  a  program  for  the  estab- 
lishment of  a  national  clearing  and  set- 
tlement system.  Nevertheless,  the  Com- 
mittee's deliberations  were  instrumental 
in  Improving  cooperation  among  existing 
clearing  and  settlement  entities  and  in 
developing  a  consensus  on  the  operating 
characteristics  of  a  national  clearing  and 
settlement  system. 

Much  of  the  Committee's  effort  was 
directed  toward  eliminating  what  Its 
members  viewed  as  the  inefficiencies  rep- 
resented by  the  location  and  operation, 
within  several  blocks  of  each  other  In 
downtown  Manhattan,  of  three  high- 
volume  clearing  and  settlement  entitles 
with  essentially  similar  systems  and  sub- 
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stantlal  mMnbership  overlaps:  ASECC. 
NCC  and  SCC.**  The  members  believed 
these  Inefflcl^icles  created  costs  for  tMX>k- 
ers  and  dealos  by  requiring  their  back- 
office  operations  to  Interact  and  rec(»icile 
end  of  day  balances  with  multiple  clear- 
ing corporations  and  by  subjecting  th«n 
to  clearing  and  settlement  fees  which 
supported  the  operational  and  adnunls- 
tratlve  redundancies  of  three  clearing 
corporations.  After  the  C(xnmittee  dis- 
banded, its  former  members  and  other 
participants  in  securities  processing  oper- 
ations continued  their  efforts  to  estab- 
lish a  national  clearing  and  settlement 
system,  including  the  elimination  of  per- 
ceived inefficiencies  in  securities  process- 
ing in  New  York  City. 

During  1973  and  1974,  low  OTC  trans- 
action volume  caused  NCC,  the  NASD's 
securities  processing  subsidiary,  to  expe- 
rience significant  operating  losses.  Since 
HCC  was  making  substantial  equipment 
lease  payments  as  its  own  facilities  man- 
ager, NCX;  and  the  NASD  approached  the 
Securities  Industry  AutomatKm  (Corpora- 
tion ("SIAC")  «'  and  Bradford  National 
Corporation  ("Bradford")   to  determine 
the  feasibility  of  having  NCXTs  processing 
performed  by  an  outside  facilities  man- 
ager imder  an  arrangement  which  would 
avoid  further  loss  to  NCC.  On  October  1, 
1974,  following  sulsnlssion  of  bids  by 
SIAC  and  Bradford  and  comparison  of 
the  bids  with  each  other  and  with  an 
internal  cost  reduction  program  proposed 
by  NiXJ's  operating  staff,  the  NASD  and 
NCC  entered  into  a  processing  agreement 
with  Bradford  National  Clearing  Corpo- 
ration  C'BUCC"),  a  Bradford-guaran- 
teed subsidiary  established  to  perform 
NCC's  processing.  Under  the  agreement. 
NCC  was  entitled  to  terminate  BNCC  as 
its  processor  before  the  expiration  of 
the  agreement's  five-year  term  xxpoa  pay- 
ment of  an  early  termlnaticm  p«ialty.*« 
In  April  1975.  SIAC  submitted  a  formal 
proposal  to  NCX?  to  perfcMrm  all  of  NCXJ's 
processing  functions.  NCC  Initially  re- 
jected the  proposal.  Subsequently,  NCC's 
parent    organization,    the    NASD,    and 
SIAC's  pctrent  organizations,  the  Amex 
and  the  NYSE,  sponsored  the  establish- 
ment  of  committees   to  negotiate  an 
agreement  for  combining  the  processing 
functions   of   ASECC.  NCC  and  SCC."* 
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The  committee  sponsored  by  the  NASD  '^^ 
was  composed  ot  NASD  members  who 
used  NCXTs  services,  and  the  committee 
sponsored  by  the  Amex  and  the  NYSE 
was  composed  of  members  of  the  two 
exchanges  who.  through  ASECC  and 
sex:,  used  SIAC's  clearing  and  settle- 
ment services.  In  July  1975.  the  two  user 
committees  reached  a  ntoe-polnt  "agree- 
ment in  principle"  providing  for  the 
merger  of  ASECC.  HCC  and  SCC  into  a 
single.  New  York-based  clearmg  and  set- 
tlement facility."" 

Under  the  agreement  in  principle,  the 
Amex.  the  NASD  and  the  NYSE  agreed  to 
transfer  the  operations  of  their  wholly- 
owned  subsidiary  clearing  corporations, 
ASECC,  NCC  and  SCC.  to  a  new  entity 
which  would  be  controlled  by  its  partici- 
pants rather  than  by  the  parent  self -reg- 
ulatory organizations.  The  agreement  In 
principle  specified  tiiat  transfer  should 
be  accomplished  in  a  way  which  "would 
avoid  any  loss  to  the  respective  parent 
companies  of  the  clearing  corporations" 
and  that  SIAC  would  be  the  processor  for 
the  new  entity.  Thereafter,  the  NCXJ  and 
SIAC  user  committees  formed  a  number 
of  specialized  subcommittees  which,  dur- 
ing late  1975  and  early  1976,  worked  out 
the  details  of  NSCC's  establishment  in 
accordance  with  the  nine-point  agree- 
ment. NSCC  was  incorporated  on  March 
17,  1976.  and  oa  March  29, 1976,  filed  its 
application  for  registration  as  a  clearing 
agency. 

THE   APPLICATION 

NSCC's  appUcatlon  for  registration 
comprises  25  documents  filed  on  12  dif- 
ferent occasions  between  March  29,  1976. 
and  September  27,  1976,  and  Is  supple- 
mented by  Information  contained  In  re- 
lated corifepondence  and  developed  dur- 
ing the  course  of  the  oral  presentations 
of  data,  views  and  arguments."  Much  of 
NSCC's  application  consists  oi  documents 
necessary  to  transform  the  assortment  of 
corporate  arrangements  under  which  the 
Amex,  NASD  and  NYSE  have  In  the  past 
provided  clearance  and  settl^nent  serv- 
ices to  their  members  into  a  single  clear- 
ance and  settlement  corporation  con- 
trolled by  the  users  of  those  services. 

In  legal  structure  the  clearance  and 
settlement  operations  of  the  Amex, 
NASD  and  NYSE  are  separate  wholly- 


»In  response  to  the  memorandum  of  un- 
derstanding, the  Commission  released  a  let- 
ter addressed  to  the  NASD  and  the  NYSE  In 
which  the  Commission  recognized  the  need 
to  develop  a  national  system  and  recom- 
mended criteria  for  the  Committee  to  con- 
sider in  connection  with  Its  deliberations. 
Securities  Exchange  Act  Release  No.  10631 
(February  7, 1974) . 


"In  general.  ASEC  clears  American  Stock 
Exchange,  Inc.  ("Amex")  transactions:  NCC 
clears  OTC  transactions;  and  SCC  clear* 
NYSE  transactions. 

"  SIAC  Is  a  communications,  service  and 
securities  processing  entity,  owned  i,  by  the 
NYSE  and  V,  by  the  Amex,  which  performs 
all  securities  processing  operations  for  both 
SCC  and  ASECC. 

"The  termination  penalty  was  8250.000  if 
BNCC  were  terminated  between  October  1. 
1974,  and  September  30,  1976,  and  $125,000 
If  BNCC  were  terminated  between  October  1, 
1976,  and  September  30.  1977.  There  was  no 
penalty  for  termination  after  October  1,  1977. 

•On  April  23,  1976.  Peter  Del  Col,  Chair- 
man of  the  Board  of  Bradford,  wrote  to 
the  Amex,  the  NASD  and  the  NYSE  offolng 
to  bid  competitively  against  SIAC  for  a  con- 
tract to  perform  secvirltles  processing  for 
ASECC,  NCC  and  SCC  and  requesting  the 
NYSE  and  the  Ames  to  make  available  to 


Bradford  information  on  which  to  base  Its 
bid.  By  letter  dated  May  6,  1975,  Chairman 
James  J.  Needham  of  the  NYSE  Informed 
Bradford  that  It  would  be  premature  for  the 
NYSE  to  consider  Bradford's  proposal  and 
request  for  Information  before  completion 
of  the  discussions  then  under  way  between 
the  NASD  and  SIAC  user  committees. 

»"A  Plan  for  Consolidation  of  Clearance 
and  Settlement  Activities  for  Listed  and 
Over-the-counter  Stocks,"  July  15.  1976. 

"  The  documents  filed  by  NSCC,  related 
correspondence,  memoranda  of  meetings, 
transcripts  of  the  oral  presentations  of  data, 
views  and  arguments  and  comment  letter* 
on  the  appUcatlon  and  on  Commission  re- 
leases Issued  in  connection  with  the  applica- 
tion are  contained  In  Securities  and  Ex- 
change Commission  Pile  No.  600-16  and  are 
available  for  Inspection  at  the  Commission's 
Public  Reference  Room,  1100  L  Street,  N.W., 
Washington,  DC. 
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owned  subsidiaries,  ASECC,  NCC  and 
SCC;  each  clearing  corporation  Is,  how- 
ever, essentially  a  shell  corporation  with 
relatively  limited  assets  and  a  small 
number  of  administrative  employees.  The 
extensive  data  processing  and  clerical  op- 
erations required  to  accomplish  clearance 
and  settlement  are  housed  In  or  fur- 
nished by  other  corporate  entities.  As  a 
result,  combining  the  three  clearing  op- 
erations is  not  merely  a  matter  of  trans- 
ferring control  over  three  corporate 
shells  but  requires,  In  addition,  recasting 
the  separately  housed  processing  and 
clerical  functions  which  provide  the  un- 
derlying services. 

In  the  case  of  the  Amex  and  the  NYSE, 
data  processing  and  clerical  operations 
are  performed  for  the  clearance  and  set- 
tlement subsidiaries,  ASECC  and  SCC,  by 
SIAC,  a  jointly -owned  Amex  and  NYSE 
subsidiary  which  leases  computers,  pe- 
ripheral equipment  and  space  under 
long-term  agreements  and  employs  a 
large  clerical  staff  dedicated  In  substan- 
tial part  to  the  performance  of  clearance 
and  settlement  opera  tiorvs.  Unlike 
ASECC  and  SCC,  NCC  InltiaUy  operated 
its  clearance  and  setUement  operations, 
employing  Its  own  clerlcsd  and  related 
personnel  and  Itself  entering  into  the 
necessary  equipment  and  space  lease  ar- 
rangements. In  1974,  however,  NCC  re- 
tained BNCC  as  securities  processor, 
transferred  to  BNCC  or  terminated  most 
non-administrative  personnel  and  be- 
came a  shell  subsidiary  of  the  NASD.  Un- 
like ASECC  and  SCC.  however.  NCC  did 
'  not  use  a  corporate  affiliate  to  conduct 
its  clearance  and  settlement  operation. 

The  description  of  NSCC's  application 
contained  In  this  order  outlines  the  steps 
of  a  transformation  essentially  intended 
to  accomplish  four  results.  First,  the 
corporate  structures  of,  and  the  opera- 
tions performed  for,  ASECC,  NCC  and 
BCC  are  to  be  combined  Into  a  single  ad- 
ministrative and  operational  structure. 
Secfmd,  ownership  of  the  new  clearing 
corporation  is  to  be  structured  in  a  man- 
ner which  will  preserve  NSCCs  status  as 
a  "clearing  corporation"  under  the  w>- 
plicable  Uniform  Commercial  Code  pro^ 
▼IskMis.**  Third,  the  current  users  of 
ASECC,  NCC  and  SCC  are  to.  exercise 
direction  over  the  management  and  oph 
erations  of  NSCC.  And,  fourth,  the  com- 
bination is  to  be  effected  in  a  manner 
which  will  ensure  that  the  Amex,  NASD 
and  NYSE  are  compensated  to  their 
satisfaction  for  the  operations  over 
which  control  Is  being  ceded  to  NSCC's 
user  board.  The  siunmary  does  not  de- 
scribe changes  which  woiild  result  from 
KSCC's  satisfaction  of  tlie  conditions  to 
Its  r«gtstratl(xi  contained  in  this  order. 

Following  the  grant  of  NSCC's  regls^ 
tration,  ASECC,  NCC  and  SCC  will  each 
transfer  to  NSCC  their  clearing  agency 
(H>eratlons,  Including  the  future  reve- 
nues generated  by  the  operations.  In  adr 
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dition,  ASECC  and  SCC  will  each  trans- 
fer $300,000  In  cash  to  NSCC  in  ex- 
change for  10,000  shares  of  NSCC  com- 
mon stock,  and  NCC  will  transfer  to 
NSCC  Eissets  valued  at  $900,000  in  ex- 
change for  10,000  shares  of  NSCC  com- 
mon stock  and  a  $600,000  promissory 
note  of  NSCC.  The  30,000  shares  of 
NSCC  common  stock  to  be  Issued  to 
ASECC,  NCC  and  SCC  will  constitute 
all  NSCC's  outstanding  common  stock 
and  will  be  subject  to  restrictioiis  on 
transfer  designed,  among  other  things, 
to  preserve  NSCC's  status  as  a  "clearfcig 
corporation"  under  the  applicable  Uni- 
form Commercial  Code  provision.  In  ad- 
dition, the  rights  and  obligations  among 
each  of  the  combining  clearing  agencies 
and  Its  participants  will  be  assigned  to 
smd  a.ssumed  by  NSCC.  The  clearing 
funds  of  the  combining  entities  will  be 
transferred  to  NSCC,  and  NSCC  will 
assume  certain  other  liabilities  of  the 
combining  entities. 

Following  transfer  to  NSCC  of  the 
clearing  agency  operations  of  ASECC, 
NCC  and  SCC  and  their  contributions 
of  cash  and  assets.  NSCC  will  operate 
the  business  of  each  transferor  clearing 
agency  as  a  separate  NSCC  division,  Le., 
the  ASECC  Division,  the  NCC  Division 
and  the  SCC  Division.  Each  division  will 
operate  under  substantially  the  same 
rules,  procedures  and  agreements  used 
by  the  division's  predeces-sor  clearing 
agency. 

Operation  under  the  divisional  struc- 
ture, which  NSCC  has  estimated  would 
last  approximately  120  days,  is  referred 
to  as  "Phase  I"  of  the  merger.  SIAC  pre- 
pared much  of  the  technical  portions 
of  NSCC's  application.  During  Phase  I. 
SIAC  will  continue  its  current  role  as 
processor  for  ASECC  and  SCC.  In  addi- 
tion, building  in  part  on  the  work  dene 
already  in  preparing  the  technical  por- 
tions of  the  appUcation,  SIAC  will  de- 
velop a  plan  to  convert  the  ASECC-SCC 
and  NCC  systems  into  a  single  system 
combining  desirable  aspects  of  both.  Op- 
erating rules  and  procedures  for  the  cotn- 
blned  system  win  be  prepared  by  NSCC 
and  SIAC  and  submitted  to  the  Commis- 
sion for  review  smd  approval  before  they 
could  be  Inuilemented.  Following  Com- 
mission approval  of  the  combined  sys- 
tem's rules  and  procedures,  NSCC  and 
SIAC  will  begin  to  operate  the  combined 
system,  thereby  initiating  "Phase  n"  of 
the  merger  plan. 

FACILITIES  MANAGEMENT 

Pursuant  to  a  facilities  management 
agreement  between  NSCC  and  SIAC  (the 
"Management  Agreement"),  all  NSCC 
securities  processing  fimctions,  includ- 
ing those  performed  currently  for  NCC 
by  BNCC,  will  be  performed  by  SIAC." 
Under    the    Management    Agreement, 


SIAC  will  be  obligated  to  charge  NSCC 
no  more  than  SIAC's  costs  for  providing 
the  services  covered  by  the  Management 
Agreement.  NSCC  will  have  the  right  to 
monitor  all  phases  of  SIACs  NSCC  oper- 
ation in  order  to  ensure  that  the  opei-a- 
tlon  was  adequate  and  in  compliance 
with  statutory  criteria.  Furthermore. 
NSCC  will  have  the  right,  either  itself  or 
through  its  agents  (including  its  inde- 
pendent public  accountants),  to  review 
SIAC's  operation  and  evaluate  the  ac- 
curacy and  appropriateness  of  the  cost 
allocations  made  by  SIAC  In  detemiin- 
ing  its  cost  of  performing  processing  for 
NSCC. 

The  Management  Agreement  will  have 
a  term  of  five  years,  at  the  expiration  of 
wluch  NSCC  will  have  no  further  obliga- 
tion to  SIAC  and  SIAC  will  be  obligated 
to  facilitate  the  transfer  of  the  NSCC 
operations  to  any  processor  selected  by 
NSCC.  Any  time  after  the  second  year 
of  the  Management  Agreement,  NSCC 
will  have  the  right  to  terminate  the 
agreement  upon  six  months  written  no- 
tice, which  may  be  given  diiring  the  sec- 
ond year,  and  upon  NSCC's  agreement  to 
pay  SIAC  a  monthly  fee  of  $225,000  from 
the  termination  date  to  the  end  of  the 
Management  Agreement's  term.  The 
amount  of  NSCC's  monthly  payment  will 
be  reduced  by  $100,000  If  NSCC  assumes 
responsibility  for  SIAC's  lease  of  space 
used  for  the  NSCC  operation  and  by  an 
additional  $25,000  If  NSCC  assiunes 
SIACs'  severance  obligations  to  employ- 
ees engaged  in  the  performance  of  the 
NSCC  operations. 

USER-CONTROL 

NSCC  will  operate  under  the  govein- 
ance  of  a  16-member  Board  of  Directors. 
12  members  of  which  wUl  be  NSCX?  par- 
ticipants ("p>artlclpant  directors"). 
ASECC,  NCC  and  SCC  each  will  have 
one  representative  on  the  Board  ("share- 
holder directors").  "Hie  sixteenth  mem- 
ber will  be  the  president  of  NSCX:  (the 
"management  director") . 

Annually  after  the  first  year  of 
NSC(Js  t^jeration,  one  shareholder  direc- 
tor's seat  and  four  partlclp>ant  directors' 
seats  will  be  open  for  election.  The 
shareholder  director's  seat  wUl  be  filled 
with  the  nominee  of  the  shareholder 
whose  seat  has  become  vacant.  An  an- 
nually elected  nominating  committee  will 
select  four  participant  director  candi- 
dates and  also  will  select  the  nominating 
committee  for  the  following  year."* 


"N.Y.  Uniform  Commercial  Code.  SecUone 
•-102(3)  ftnd  8-320.  supra  note  3.  Tbe  agree- 
ment oontemplatM  thaX  the  Amex,  NABD 
•nd  NYSE,  tbe  parent  oorporatlona  off 
aSBCC,  NCC  and  SCC.  may  become  trans- 
tereee  of  the  stock  of  NSCC  received  by  tbe 
■ubiddlary  clearing  and  .settlemerit  entitles. 


*>  During  tbe  Commission's  review  of  rules 
proposed  by  NSOC  for  combined  systems  op- 
eratloDA,  NSOC,  u  NCC's  assignee  under  the 
NCC-BNCC  faculties  management,  wUl  eaer- 
clse  NCC's  termination  rlgbt  by  paying 
BNCX;  a  $135,000  early  termination  penalty. 
Thereafter,  NSCC  will  direct  SIAC  to  p«»- 
torra  the  NCC  processing  functions  per- 
formed currently  by  BNCC  In  addition  to  the 
ASECC-SCC  processing  functions  SLAC  per- 
forms currently. 


"Sixty  days  before  the  election,  the  nomi- 
nating committee's  slate  of  candidates  for 
tbe  participant  directors'  seats  and  fc»'  the 
foUowing  year's  nominating  committee  will 
be  circulated  to  NSCC's  membership.  The 
memb«^hlp  will  be  able  to  proF>os€  alter- 
native nominees  upon  the  filing  of  a  petition 
by  the  lesser  of  five  percent  of  NSCC's  par- 
ticipants or  15  participants.  If  any  alternative 
nominees  are  proposed,  a  vote  will  be  held 
In  which  the  paxtlcipants,  voting  cumula- 
tively under  a  formula  based  on  usage  of 
NSCC.  win  select  the  nominees  to  be  elected 
to  the  NSCC  board  and  the  nominating  com- 
mittee. NSCC's  shareholders  wlU  vote  for  the 
slate  selected  by  the  nominating  committee, 
if  no  opposing  nominees  are  proposed,  or  for 
the  nominees  who  received  a  majority  of  the 
participants'  votes.  If  opposing  candidates  are 
propo.sed  and  r.r  election  l^  held. 
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After  the  second  year  of  NSCC's  opera- 
tion participant  directors  will  be  elected 
for  three-year  terms.  No  participant  di- 
rector will  be  permitted  to  serve  as  a  di- 
rector for  more  than  five  oxisecuUve 
years  or  to  serve  on  the  nominating 
committee  while  a  director  or  during 
the  year  following  the  expiration  of  the 
director's  term  of  office.  No  manber  of  a 
nominating  committee  can  be  included  in 
the  slate  of  director  ncanlnees  selected 
by  that  nominating  committee  and  no 
member  of  a  nominating  committee  can 
serve  consecutive  terms.  Neither  a  share- 
holder director  nor  the  management  di- 
rector will  be  permitted  to  be  a  member 
of  either  the  NSCC  board's  audit  com- 
mittee or  the  board's  operations  commit- 
tee; the  latter  will,  among  other  things, 
review  the  performance  of  SIAC  as 
NSCC's  facilities  manager. 

The  Amex,  the  NASD  and  the  NYSE 
will  have  a  veto  over  NSCC's  adoption  of 
new  rules,  other  than  those  which  NSCXJ 
would  be  required  to  adopt  pursuant  to 
statutes,  ordinances,  rules  or  regulations 
applicable  to  NS<X;.  The  veto  can  be  ex- 
ercised only  If  the  proposed  NSOC  rule 
would  affect  the  ability  of  the  p€Ui;y  ex- 
ercising the  veto  to  meet  any  statutory 
responsibilities  it  might  have  for  the  set- 
tlement of  securities  contracts. 

PAYMENTS    TO    THE    AMEX,    NASD    AND    NYSE 

The  NSCC  application  contains  a 
shareholders'  agreement  among  the 
ASECX:,  NCC  and  SCC,  to  which  the 
Amex,  NASD,  NYSE  and  NSCC  are 
parties.  The  agreement  provides  that, 
for  a  period  of  five  years  from  the  date 
of  the  agreement's  execution,  the  Amex, 
the  NASD  and  the  NYSE  will  receive 
$0.12  for  each  buy  and  sell  side  of  trades 
in  equity  securities,  or  warrants  to  pur- 
chase equity  securities,  executed  on  their 
respective  markets  and  compared 
through  NSCC.  The  $0.12  fee  will  not  ap- 
ply to  trades  cleared  through  NSCX;  but 
executed  on  exchanges  other  than  the 
Amex  or  NYSE  nor  will  it  apply  to  OTC 
transaction  not  compared  through  NSCC. 
The  total  payments  to  be  received  by  the 
self -regulators  in  any  one  year  will  be 
limited  to  $550,000  fcH-.the  Amex,  $1,000,- 
000  for  the  NASD  and  $3,000,000  for  the 
NYSE.* 

The  amount  of  the  fee  ($0.12)  was  de- 
rived by  determining  that  per-side  charge 
which  would  yield  to  NYSE  $3,000,000 
annually  based  on  a  projected  NYSE 
daUy  transacticHi  volume  of  17  millloci 
shares.  The  $3,000,000  was  based  on  the 
average  annual  revalues  which  the 
NYSE  has  derived  from  SCC  fca  tiie  past 
ten  years.  That  amount  was  established 
as  the  ceiling  for  the  NYSE,  and  the  ceil- 
ings on  the  amounts  to  be  received  by  the 
Amex  and  the  NASD  were  derived  by 
applying  the  $0.12  per-side  fee  to  their 
projected  annual  transaction  volume. 


The  agreement  states  that  the  pay- 
ments will  be  made  in  return  for  fur- 
nishing certain  regulatory  services  to 
NSCC  consisting  of  cooducting  periodic 
examlnaticms  of  the  books,  records  and 
operations  of  NSCC  participants:  moni- 
toring the  financial  and  c4>eratlonal  con- 
dition of  NSCC  participants:  investigat- 
ing the  financial  and  operational  caa- 
dltion  of  entities  which  apply  for  par- 
ticipation in  NSCC;  and  apprising  NSCC 
of  any  unusual  market  conditions  which 
affect  securities  cleared  by  NSCX:.  Each 
of  the  self -regulators  will  examine  those 
NSCX:  participants  for  which  the  self- 
regulattw  has  been  designated  by  the 
Commission  to  conduct  examinations  for 
compliance  with  the  applicable  financial 
responsibility  rules,  as  well  as  such  par- 
ticipants as  NSCC  might  direct  for  which 
none  of  the  three  self-regulators  has 
been  designated. 

The  shareholders'  agreement  provides 
that  after  two  years  the  self-r^ulators 
and  NS(X;  shall  "review  the  provisions  of 
[the  contract]  as  to  the  Islervices  and 
the  pajmients  therefor  in  order  to  deter- 
mine whether  such  provisions  should  be 
amended  or  modified.  •  •  •"  The  agree- 
ment does  not  permit  r^iegotiaUon  of 
the  level  of  payment  or  the  level  of  serv- 
ices at  any  time  during  the  agreement's 
five-year  term,  exc^t  by  mutual  agree- 
ment of  the  parties. 

SERVICES  TO  BE  PROVIDED 

During  Phase  I,  NSCC  plans  to  offer  all 
services  now  offered  by  either  ASECC- 
SCX:;  or  N<X;.  During  Phase  n,  duplica- 
tive services  will  be  combined  so  as  to 
insure  that  no  partcipant  in  either  orga- 
nization will  experience  a  reducation  in 
the  kinds  and  levels  of  service  currently 
available.  NSCC's  services  will  be  avail- 
able, either  directly  or  indirecUy.  to  all 
current  participants  In  ASECC-SCC  and 
in  NCC  and  access  to  NSCCs  services  will 
be  available  to  all  qualified  entities. 
NSCC's  application  states  that  fees  to 
participcmts  will  be  set  by  NSCC's  board 
of  directors  and  will  be  based  on  the  cost 
to  NSCX3  of  providing  its  services."  NSCC 
will  attempt  to  establish  a  contlngoicy 
fimd  from  its  revenues  but.  In  general, 
does  not  propose  to  earn  profits  and  wlU 
not  pay  dividoids  on  Its  shares. 

RELATIONSHIP  TO  SECnUTIXS  DEPOSITORIKS 

Because  NSCC's  aK>lication  aivlsions 
usee's  use  of  the  current  ASECC-SCC 
system,  securities  setUanait  •*  for  NSCC 
transactions  will  have  to  be  made  in  DTC 
and  all  NSCC  pcu-tldpants  wUl  be  re- 
quired to  be  pcullclpants  in  DTC."  In 


«  TTie  celling  on  payments  to  he  received  by 
a  self -regulator  would  be  subject  to  tli*  pro- 
viso that  any  amounts  in  excess  of  its  oMIlng 
for  a  given  year  would  be  paid  to  tbe  aeU- 
regulator  to  tbe  extent  tbat  In  prior  yean 
the  fees  were  less  than  the  celling. 


•*  Not  aU  NSCC's  fees  will  be  based  on  cost, 
however:  NSCC  has  Indicated  Its  fee  struc- 
ture wUl  be  designed  to  enable  NSCC  par- 
ticipants located  outside  New  York  City  and 
relating  to  NSCC  through  the  former  NCC 
bnSch  network  to  pay  tbe  same  clearing  fees 
aa  NSOC  participants  located  In  New  York 
C!lty. 

"  Settlement  Is  the  process  through  whl(di 
securities  trading  obllgaUona  are  satisfied  by 
deUvery  and  receipt  of  funds  and  aeciirltles. 

•*  AU  current  dearing  members  of  ASBCC- 
SiCC  are  participants  In  DTC. 


order  to  provide  access  to  DTC  few  those 
participeiits  In  HCC  who  are  not  cur- 
rently DTC  participants  and  who  do  not 
believe  their  clearing  vcAume  warrants 
DTC  participation,  NSCC  will  provide 
spcMisored  accounts  in  DTC."  Although 
securities  setUonent  for  transactions 
cleared  through  NSCX;  will  occur  in  DTC, 
money  setUement  for  the  transactions 
will  occur  in  NSCC.  In  anticipation  of 
the  ASECC-SCC  and  NCC  CH>erational 
combination,  DTC  has  initiated  a  pro- 
gram for  expanding  the  list  of  securities 
eligible  for  deposit  to  Include  all  Issues 
currentiy  eligible  for  deposit  in  NCC's 
system.  NSCC  does  not  plan  to  begin 
Phase  II  imtU  the  DTC  expansion  is 
complete. 

TADDC,  a  securities  depository  which 
ultimately  intends  to  serve  as  the  bridge 
for  the  Implementation  of  the  TAD  con- 
cept, currentiy  has  an  interface  with 
N(X;  through  which  NCC  participants 
deliver  and  receive  securities  through 
TADDC  in  settlement  of  NCC  obligations. 
NSCC  Intends  to  work  out  an  arrange- 
ment with  TADDC  before  the  start  of 
Phase  n  operations  under  which  NSCC 
users  wUl  be  permitted  to  receive  from 
or  to  deliver  to  NSCC  securities  on  de- 
posit with  TADDC. 

TRADE    COMPARISON 

NSCC  will  continue  to  perform  com- 
parison for  Amex  and  NYSE  transac- 
tions and  will  perform  comparison  for 
OTC  trcuisactions  between  NSCX;  par- 
ticipants. OTC  transactions  between  par- 
ticipants in  a  clearing  corporation  other 
than  NSCC  will  be  compared  by  the  other 
clearing  corporation  or  by  a  clearing  cor- 
poration retained  by  It  to  perform  the 
OTC  comptarisons.  OTC  transactions  be- 
tween participants  in  two  different  clear- 
ing corporations  will  be  compared  by  a 
clearing  corporation  other  than  NSCC. 

From  the  beginning  of  Phase  n  opera- 
tions, NSCC  will  enable  its  participants 
located  in  New  York  City  to  submit 
Amex,  NYSE  and  OTC  transacti(His  to 
NSCC  for  compcu'lson.  In  the  plan  de- 
scribed in  NSCC's  application.  NSCC 
p>articipants  located  outside  New  York 
City,  and  relating  to  NSCC  through  the 
former  HCC  regional  network,  will  be 
able,  as  they  su-e  currentiy,  to  submit 
OTC  transactions  for  comparison  dur- 
ing Phase  I  but  will  not  be  able  to  submit 
Amex  and  NYBE  transactions  for  com- 
p>arison  until  sc»ne  time  after  the  initia- 
tion of  Phase  n. 

PARTICIPANT   QUALIFICATIONS 

Any  entity  will  be  able  to  participate  in 
tiSCC,  subject  to  qualification  standso-ds 
based  on  financial  and  operational 
ablhty. 


<•  Sponsored  accounts  In  DTC  wUl  be  guar- 
anteed by  NSCC  and,  for  participants  with 
low  clearing  volume,  wUl  make  that  form  of 
participation  less  expensive  than  direct  par- 
ticipation. In  order  to  encourage  direct  par- 
ticipation In  DTC  by  any  sponsored  partici- 
pant whose  clearing  volume  Increases  to  a 
point  at  which  direct  participation  becomes 
economically  Justifiable,  a  participant's  spon- 
sored account  fees  wlU  graduate  with  In- 
creases In  Its  clearing  volume. 
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COST   SAVINGS 


In  Its  application.  NSCC  Identified  two 
categories  of  cost  savings  which  will  re- 
sult from  the  Initiation  of  Phase  n 
operations:  (1)  cost  savings  from  com- 
bining the  operations  of  ASECC  NCC  and 
sec,  Including  the  elimination:  of  dupli- 
cate personnel,  operations  and  equip- 
ment; and  (11)  cost  savings  to  current 
participants  In  either  or  both  ASECC- 
SCC  and  NCC  through,  among  other 
things,  cOTnblnlng  back-office  functions. 
rediKlng  interest  costs  and  delivery  fees 
and  standardizing  forms  and  schedules. 
NSCC  estimated  that  In  Phase  n  the  an- 
nual combined  savings  from  both  cate- 
gories will  be  between  $12.4  million 
(assuming  low  transaction  volume)  and 
$17.4  million  (assuming  high  transac- 
tion volimie) . 

At  the  request  of  the  Commission's 
Staff.  NSCC  Included  a  comparison  of 
the  savings  anticipated  from  consolida- 
tkn  of  ASECC-SCC  and  N<XJ  ("Model 
1")  with  the  savings  which  could  be 
anticipated  were  ASECC-SCC  and  NCC 
to  compete  and  interface  with  one  an- 
other, each  establish  and  maintain  a  net- 
work of  regional  facllltes  comparable  to 
the  existing  NCC  network  and  each  offer 
Its  participants  the  ability  to  clear  and 
settle  through  it  all  Amex,  NYSE  and 
ore  transactions  ("Model  H").  Alter 
comparing  the  clearing  corporation  op- 
eration savings  of  Model  I  and  Model  II, 
NSCC  concluded  that  Model  I  would  be 
less  expensive  than  Model  n  by  $7.2  to 
19.4  million  a  year,  depending  on  the  vol- 
ume of  transactions  processed. 

Deteeminations  With  Respect  to  NSCC 

SCOPE  or  CONSIDERATION 

As  noted  above,  the  Commission's  de- 
cision to  grant  registration  to  NSCC 
grows  out  of  the  Commission's  landmark 
study  of  the  problems  that  precipitated 
ttie  paperwork  crisis  in  the  late  1960"s 
and  the  Commission's  subsequent  exten- 
sive experience  in  regulating  the  securi- 
ties markets  and  their  securities  process- 
ing adjimcts.  In  view  of  the  Commission's 
expertise  as  the  agency  charged  with 
overseeing  the  Nation's  securities  mar- 
kets. Congress  directed  the  Commission 
to  use  its  pervasive  authority  xmder  the 
Act  to  facilitate  the  establishment  of  a 
national  symem  In  accordance  with 
broadly  statAl  objectives.  As  the  Senate 
made  clear,  that  new  authority  conferred! 
on  the  Commission  "is  designed  to  elimi- 
nate any  possible  ambiguity  and  thereby 
avoid  any  delay  in  achieving  comprehen- 
sive regxilation  of  the  processing  of  se- 
curities transactions."  "" 
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In  exercising  Uie  plenary  power  con- 
ferred on  It  by  Congress,  the  Commlsslan 
is  guided  not  only  by  the  specific  Con- 
gressional findings  in  Section  17A  of  the 
Act  but  also  by  the  overall  objectives  of 
the  Act  to  establish  and  maintain  a  com- 
prehensive pattern  of  regulation  and 
control  of  transactions  In  seciuities  as 
commonly  conducted  upon  securities  ex- 
changes and  in  the  OTC  markets,  and  cf 
practices  and  matters  related  thereto,  as 
well  as  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  national 
market  system  for  securities  and  a  na- 
tional system  for  the  clearance  and  set- 
tlement of  securities  transactions  and 
the  safeguarding  of  securities  and  funds 
related  thereto.*" 

The  Commission  is  guided  also  by  the 
general  need  to  consider  the  impact  of  Its 
actions  on  competition  and  to  balance 
the  need  for  fjiU  and  effective  competi- 
tion against  the  other  Congressional  pur- 
poses set  forth  in  the  Act.  In  adopting  the 
1975  Amendments,  Congress  recognized 
that  competition  is  Itself  an  effective  reg- 
ulator and  that  the  Commission's  pat- 
tern of  regulation  should  give  appro- 
priate attention  to  ways  of  maintaining 
competition  among  brokers  and  dealers 
as  well  as  among  market  centers,  clear- 
ing agencies  and  transfer  agents.  As  in- 
dicated previously,  In  adopting  the  1975 
Amendments,  Congress  declined  to  re- 
quire the   Commission   to   cleave   to   a 
"least     anticompetitive"     standard     in 
making  rules  and  regulations  imder  the 
Act.  Instead,   Congress  determined  to 
grant  broader  discretion  to  the  Com- 
mission and  to  view  the  need  for  com- 
petition in  the  context  of  the  Act  as  a 
whole  and  its  seversd  objectives  so  thai 
burdens  on  competition  could  be   ac- 
cepted where  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
Indeed,  section   17A  Itself  directs   the 
Commission,  in  exercising  its  authority 
over  the  securities  processing  area,  to 
balance  the  maintenance  of  fair  compe- 
tition against  the  other  statutory  objec- 
tives of  "the  public  Interest,  the  protec- 
tion of  investors  rand]  the  safeguarding 
of  securities  and  funds  •••.•"« 

The  Commission's  action  today  i.s  con- 
sistent not  only  with  the  specific  direc- 
tives of  sectlrai  17A  but  also  with  the 
broader  pattern  of  the  Act.""  including 
the  establishment  of  a  national  market 
system  affording  professionals  engaged 
in  securities  transactions  access  to  mul- 
tiple market  centers.  The  effective  opera- 
tion of  such  a  market  system  Is  depend- 
ent in  part  on  the  existence  of  a  na- 
tional clearance  and  settlement  system 
capable  of  receiving  input  from  multiple 
market  centers,  identifying  the  input  to 


"•Senate  Report  on  S.  349.  supra  note  37 
at  68.  The  Conference  Committee  observed, 
In  r«aolvlng  tbe  Jllfferencea  between  the 
8en»t«  and  House  bUls  that  preceded  the 
1978  Amendments,  that  thoee  blUs  were  both 
m  agreement  and  would  amend  tbe  Act  "to 
wtablLsh  a  aystem  for  effective  regulatloa 
and  centralized  declslon-m&klng  extending 
to  every  facet  of  the  aecurlUes  handling  proc- 
0m  in  the  United  States — clearing  agencies. 
■ecurltlea  depoeltorles,  corporate  lasuers,  and 
trantfer  agente."  Conference  Report,  supra 
note  43,  at  102. 


Individual  participants  In  the  market 
system  and  generating  settlement  In- 
structions which  net  offsetting  securities 
and  money  settlement  obligations.  Ac- 
cordingly, early  achievement  of  a  na- 
tional market  system  Is  dependent,  in 
large  measure,  on  prior  or  at  least  con- 
temporaneous  establishment   of   a   na- 
tional clearance  and  settlement  system. 
In  making  the  determinations  set  forth 
in  this  order,  the  Commission  has  care- 
fully considered  aU  the  data,  views  and 
arguments     submitted     and    presented 
orally '  ■*  during  the  course  of  its  exten- 
sive deliberations  on  this  matter  and  in 
response  to  the  Commission's  release  of 
the  proposed  conditions  to  NSCC's  regis- 
tration. The  Commission  has  reached  its 
own    judgments    as    to    the    conditions 
under  which  the  application  should  be 
granted  after  considering  the  comments 
expressing  a  concern  about  NSCC's  po- 
tential  effects   on   competition   among 
clearing   agencies,   securities   exchanges 
and  facilities   managers.  "ITie  Commis- 
sion's focus,  however,  has  been  on  the 
several  purposes  of  the  Act  and  in  par- 
ticular the  need  to  avoid  the  delay  in 
the  establishment  of  a  national  market 
system  which  would  result  from  the  ab- 
sence of  an  efficient  national  system  for 
clearance  and  settlement.  The  Commis- 
sion did  not,  and  Indeed  could  not,  limit 
the  scope  of  its  consideration  to  section 
17 A;  rather  the  Commission  has  consid- 
ered NSCC's  application  tn  terms  of  the 
overall  pattern  of  progress  and  change 
that  is  now  occurring  In  response  to  the 
1975  Amendments. 

In  order  to  make  the  basis  of  its  policy 
determinations  clear,  the  Commission 
has  set  forth  in  some  detail  the  various 
considerations  that  have  shaped  its  deci- 
sion. While  the  need  to  keep  this  order  to 
a  reasonable  length  precludes  detailed 
explanation  of  each  facet  of  the  matters 
considered  by  the  Commission,  an  at- 
tempt has  been  made  to  furnish  wher- 
ever appropriate  a  statement  of  the  rea- 
sons supporting  the  Commission's  deter- 
minations. "^ 

REAFFIgMATION    OF    DETERMIN.ATIONS    MADE 
PREVIOUSLY 

Since  NSCX:  will  assimie  the  functions 
of  existing  clearing  agencies  whose  reg- 


«"  See  Section  2  of  the  Act 

"•Section  I7A(a)  (2)  of  the  Act 

•"In  establishing  the  requirements  for 
passing  on  applications  for  registration  of, 
among  other  things,  clearing  agencies,  Sec- 
tion 19(a)  (1)  of  the  Act  directs  the  Comails- 
slon  to  expand  the  scope  of  Its  concern  be- 
yond Section  nA  by  providing  that  "(tjhe 
Commission  shaU  grant  such  registration  If 
It  ands  that  the  requirements  of  [the  Act] 
and  the  rules  and  regulations  thereuiKler 
with  respect  to  the  applicant  are  satlsfled." 


10*  Transcript  In  the  Matter  of  Application 
for  Registration  of  National  Sec\irltles  Clear- 
ing Corporation,  Commission  Pile  No.  600-15 
("Proceeding  Transcript") .  D-arlng  the  course 
of  the  oral  presentation  of  data,  views  and 
argumenta,  the  Commission  received  presen- 
tations from  23  Individuals  representing  the 
following  organizations:  ASECC,  Amex,  Bos- 
ton Stock  Exchange  ('3SE").  BSECC,  Legg 
Mason.  Division  Plrst  Regional  Securities, 
Inc.  ("Legg  Mason"),  MCC,  MSTC,  Midwest 
Stsck  Exchange,  Inc.  ("MSE"),  NASD,  NCC, 
NSCC,  NYSE,  PSDTC,  Pacific  Stock  Exchange, 
Inc.  ("PSB"),  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx").  Securities  Industry  Associa- 
tion ("SIA"),  Securities  Operating  Dlvlskm 
of  the  SIA  ("SOD"),  SCC,  8CCP  and  Wed- 
bvish.  Noble  Cooke,  Inc.  ("Wedbush").  In 
excess  of  600  page*  of  oral  presentation*  were 
recorded  and  the  Commission  received  ow 
SOO  pagefl  of  additional  materials  sappl*- 
mentlng  those  preaentatlona. 

^Sfe  Section  29(c)  of  the  Act,  16  U.S.C. 
78w(cl   (1975):  see  also  17  CFR  201.27. 
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istrationi-  have  already  beai  granted 
under  the  Act,  the  Commission's  reaffir- 
mation today  of  the  determinations  made 
earlier  with  respect  to  those  separate 
registrations  is  being  made  against  the 
backgiound  of  the  Commission's  experi- 
ence with  operations  of  those  registered 
entities.  In  addition,  the  Commission  has 
decided  to  make  additional  determina- 
tions under  section  17A  of  the  Act  with 
respect  to  NSCC.  Both  the  reaffirmed  de- 
terminations and  the  new  determina- 
tions are  discu.s.sed  below. 

SAFEGUARDS    AND    FIXING    RATES    OR    lEES 

On  December  1.  1975.  in  registerii:;; 
ASECC.  NCC  and  SCC— the  clearing  cor- 
porations whose  operations  are  to  be 
performed  by  NSCC — the  Commis.'^ion 
determined  with  re.<;pect  to  each  that  <i> 
it  Is  so  organized  and  has  the  capacity 
to  safeguard  securities  and  fimds  in  its 
control  or  for  which  it  Is  responsible: 
(11)  Its  rules  do  not  impose  any  schedule 
of  prices  or  fix  rates  or  other  fees  for 
services  rendered  by  participants;  and 
(ill)  its  rules  assure  the  safeguarding  of 
securities  and  funds  which  are  In  its  cus- 
tody or  control  or  for  which  it  is  respon- 
sible. 

Those  determinations.  In  each  case,  re- 
quired a  full  review  of  the  registrant's 
niles,  procedures  and  operating  capacity 
and  a  determination  that  the  registrant's 
physical  security,  procedures  for  hstfi- 
dling  and  safeguarding  fimds  and  secu- 
rities, reconciliation  procedures,  insur- 
ance program,  operating  systems,  back- 
up facilities,  credit  poUcies  and  mark- 
to-the-market  and  participants'  fund 
policies  were  adequate  for  the  safeguard- 
ing of  funds  and  securities.  Since  De- 
cember 1,  1975,  the  Commission  has 
monitored  the  operations  of  ASECrC. 
NCC  and  SCC  and.  pursuant  to  Sections 
17A  and  19 fb)  of  the  Act.  has  reviewed 
and  approved  the  rule  changes  each  has 
put  into  effect. 

The  NSCC  application  contemplates 
that  each  of  the  systems  reviewed  by  the 
Commission  in  December  and  found  to 
satisfy  the  foregoing  determinations  »-ill 
continue  to  operate  under  its  current 
rules  and  in  the  manner  it  currently  op- 
erates imtil  NSCC  submits,  and  the 
Commission  approves,  rule  changes  for 
the  operation  of  the  Phase  n  integrated 
system.  Accordingly,  the  Commission  re- 
affirms the  detenninations  made  pre\i- 
ously  with  respect  to  ASECC,  NCC  and 
SCC  in  now  finding  that  <i)  NSCC  Ls  so 
organized  and  has  the  capacity  to  safe- 
guard securities  and  funds  in  its  control 
or  for  which  it  is  responsible:  <iii 
NSCC's  rules  do  not  i.^lpose  any  schedule 
of  prices  or  fix  rates  or  other  fees  for 
senices  rendered  by  participants:  and 
(iiii  NSCC's  rules  assure  the  safeguard- 
ing of  securities  and  fimds  which  are  in 
Its  custody  or  control  or  for  which  it  is 
rc';pon.':ible. 

PROTECTION  OF  INVESTORS 


cm  the  determlnatltxi  that  NSCC's  rules 
are  designed  to  assure  the  safeguarding 
of  funds  and  securities  entrusted  to 
NSCC  by  its  partlclpeftits.  The  protection 
of  NSCC's  participant  brokers  and  deal- 
ers, bank  and  financial  institutions  in- 
ures to  the  ben^t  of  those  who  invest 
through  NSCC's  participants.  Having  re- 
affirmed its  previous  determinations  with 
respect  to  the  safeguards  of  ASECC, 
NCC  and  SCC  and  based  on  it5  analysis 
of  and  experience  with  the  operations  of 
tho-e  entities  since  DeceiViber  1.  1975. 
The  Commission  has  determmed  that 
NSCC's  rules  are  designed  to  r^te.t  m- 
\estors  and  the  public  interest 

In  reaffirming  it.s  earlier  determina- 
lion-s,  the  Commission  recogiiizes.  as  it 
did  in  making  the  original  determina- 
tions with  resiDCct  to  ASECC,  NCC  and 
SCC.  that  the  development  of  a  national 
cleai-ance  and  settlement  system  is  an 
evolving  and  dj-namic  process.  While  the 
Commission  has  reached  certain  conclu- 
sions concerning  the  likely  effects  of 
NSCC's  registration  based  on  the  Com- 
mission's experience  and  evEiluation  of 
current  trends,  the  Commission  has  been 
aware  of  the  difficulties  of  attempting  to 
predict  the  future  tn  a  changing  envi- 
ronment wliich  Involves  the  expanding 
use  of  new  technologies.  Recognizing  its 
responsibihty  to  remain  alert  to  shifting 
trends  in  tlie  markets  as  well  as  in  the 
clearing  agencies  serving  those  markets, 
the  Commission  expects  to  monitor  the 
operations  of  ASECC.  NCC  and  SCC  in 
their  capacity  as  divisions  of  NSCC  and 
to  reconsider,  as  appropriate,  the  deter- 
minations which  It  has  made  today." 

DETERMINATIONS  NOT  INVOLVING  CONFMCT- 
ING  DATA,  VIEWS  AND  ARGVMENTS 

Capacity  to  facilitate  and  promote  the 
prompt  and  accurate  clearance  and  set- 
tlement of  securities  transactions.  The 
Commission  htis  determined  that  NSCC 
has  the  organization  and  capacity  to  fa- 
cilitate, and  that  NSCC's  rules  are  de- 
signed to  promote,  the  prompt  and  ac- 
curate clearance  and  settlement  of  se- 
curities transactions.  During  Phase  I. 
NSCC's  operations  and  rules  will  be  the 
current  operations  and  rules  of  ASECC, 
NCC  and  SCC;  accordingly,  at  this  time, 
the  Commission's  findings  are  made  with 
resi>ect  to  those  operations  and  rules. 

The  rules  of  ASECC  and  SCC  and  their 
combined  operations,  which  are  run  by 
SIAC.  provide  participants  with  prompt 
and  accurate  ser\ice.  The  efficiencies  and 
cost  .savings  afforded  today  by  ASECC, 
NCC  and  SCC  have  taken  years  to  devel- 
op. ""  'While  tlie  registration  of  NSCC  is 
only  a  first  step  toward  the  ultimate  de- 
velopment of  the  national  system  envi- 
sioned by  the  Congress,  it  is  an  impor- 
tant step.  The  technical  achievements 
realized  thus  far,  and  now  to  be  aug- 
mented by  the  estabUshment  of  NSCC. 
hold  out  important  promise  for  the  fu- 
ture and  impel  the  Commission  toward 
the  conclusion  that  approval  of  tlv;  re2- 


i^t^ation  is  ciltical  to  t].e  aciueve:r.cnt 
of , the  national  system 

Both  the  ASECC  and  SCC  systems 
operate  in  a  continuous  netting  mode, 
are  interfaced  with  three  other  clear- 
ing systems  and  enable  participanus  to 
make  all  settlements  in  DTC  by  book 
entrj-.  Tlio.se  advances  enable  p.  riici- 
pants  in  the  systems  to  reduce  s:pnifi- 
cantly  the  number  of  settlements  whicli 
mii-t  be  made  by  physical  delivery  ol 
.'ocuntie,«  certificates  and  anticipate  the 
J-iututorv  §:oal  of  imp'.obilization  ol  the 
s(K-'n-itie.=  certificate  m  connection  witli 
t!ie  settlement  of  securities  transactions 
anionc  brokers  and  dealers. '"  in  addi- 
tion, the  ASECC  and  SCC  systems  pro- 
vide a  local  envelope  delivers-  service 
which  simplifies  the  settlement  of  trans- 
actions not  completed  by  book  entry. 
N(?C's  rules  and  operations  also  provide 
prompt  and  accurate  ser\ice.  Like 
ASECC  and  SCC,  NCCs  system  operates 
in  a  continuous  netting  mode,  is  inter- 
faced with  PCCs  OTC  clearing  opera- 
tion, provides  local  and  regional  envelope 
delivery  services  and  has  a  "free  posi- 
tion" <a  depository -equivalent  account 
included  In  NCCs  clearing  operation* 
which  Is  interfaced  with  both  DTC  and 
TADDC  for  book  entry  settlement  of 
continuous  netting  transactions. 

As  noted  above,  the  Commission's  de- 
terminations made  today  relate  to  Phase 
I  of  the  proposed  NSCC  operation.  Be- 
fore the  commencement  of  Phase  II,  tiie 
Commission  will  consider  the  same  de- 
terminations with  respect  to  the  en- 
visioned NSCC  Integrated  system  as  it 
is  then  to  be  constituted.  The  Commis- 
sion expects  to  be  able  to  assess  at  that 
time  the  extent  to  which  NSCC  can  im- 
plement its  plans  for  an  integrated  sys- 
tem to  li)  combine  the  best  features  of 
both  the  ASECC-SCC  and  NCC  systems 
by  including,  among  other  things,  the 
current  same-day  turnaround  featu:^.- 
of  the  ASECC-SCC  system  and  the  NCC 
regional  delivery  network;  and  tii>  pro- 
vide advantages  not  available  in  either 
of  the  current  systems,  such  as  one  ac- 
count processing  "^  for  Amex.  NYSE  and 
OTC  transaction^  of  all  NSCC  partici- 
pants. 

Capacity  to  talc  admntage  of  ncu 
data  proce':siTig  and  co'mmu.niLations 
techniques.  Because  the  eQUipmeni  and 
techniques  employed  by  clearmg  agen- 
cies— computers,  peripheral  equipment 
and  communication.'-  systems — aie  de- 
veloi>ed  in  a  wider  arena  Uian  secuntie.-. 
processing,  they  usually  aie  devdopetl 
without  specific  referer^cc  u>  the  r.ccd^ 


W-hile  broader  than  the  findings  con-  ^g^  discxL^ion  -ux.der  •  Xu.p;emenu.uon 

cerning  safeguards,   the  determination  and  Monitoring  •  infra. 

that  NSCC's  rules  are  designed  to  pix>tect  "^See   discussion   under      Backfrourd    to 

Investors  and  the  public  Interest  is  based  the  AppMcmirm"  supra. 


■••■  Sect  ion  17AiCi  cf  thf  Act  c;:e  i-  the 
Commis.sion  lo  "use  its  authorny  under  ;  ihe 
Aci)  to  end  the  physical  movement  of  ae- 
c\:rit;es  certlflcates  In  connection  with  the 
settlement  among  brokers  and  dealers  of 
transactions  in  securities  cori.";iiniir.iiteci  by 
means  of  the  mails  or  any  nieaiis  or  i:..'tn:- 
mentajitips  of  Interstate  conimerfe  " 

^  See  discussion  supra  under  "ChBracif-r- 
Lstics  of  a  National  System"  with  respect  to 
the  capabilities  which  the  Commission  be- 
lieves a  national  clearing  and  settlement 
system  should  have  m  order  to  satisfy  the 
requ:renien'-<-  of  f!ect!or.  37A  rf  *.'.:€  Air 
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of  or  developments  in  securities  process- 
in*.  Accordingly,  a  high  degree  of  tech- 
nical proflcency  is  often  needed  to  evalu- 
ate new  systems  and  new  technologies 
for,  and  to  envision  their  possible  use 
in,  the  clearance  and  settlement  of  se- 
curities transactions.  In  their  achieve- 
ments to  date.  ASECC,  SCC  and  NCC 
have  demonstrated  an  ability  to  adapt 
new  systems  to  their  needs;  the  existing 
eficiencies  they  have  accomplished,  as 
well  as  those  realized  by  the  proposed 
facilities  manager  SIAC.  argue  strongly 
tl*it  NSCC  too  will  exhibit  the  requisite 
proficiency. 

Accordingly,  on  the  basis  of  the  data, 
views  and  arguments  presented  to  the 
Commission,  which  did  not  contest 
NSCC's  abilities  in  this  regard,""  as  well 
aa  its  own  familiarity  with  developments 
to  date,"'  the  Commission  has  determined 
that  ASECC-SCC  and  NCC  have,  and 
NSCC  will  have,  the  ability  to  analyze 
ttoe  need  for  and  take  advantage  of  new 
data  processing  and  communications 
equipment. 

BBTERMINATIONS  INVOLVING  CONFLICTING 
DATA,  VIEWS  AND  ARGUMENTS 

As  a  major  initiative  for  linking  the 
nation's  securities  market  centers  which 
h«lds  out  the  promise  of  an  early  realiza- 
tion of  the  Congressional  goal  of  a  na- 
tionwide clearing  and  settlement  system. 
the  NSCC  application  has  received  a 
thorough  exsunlnation  from  the  Com- 
nission  and  from  numerous  commenters. 

The  ecaciencies  and  cost  savings  envi- 
sioned by  NSCC's  application  have  the 
potential  for  improving  the  eCBciency  of 
tbe  markets  in  handling  an  expanding 
tEBding  volume.  Also,  they  establish  a 
setting  in  which  existing  competitive  and 
operational  relationships  wHl  be  slgnifl- 
cantty  altered.  As  a  consequence,  the 
NBCC  application  presents  a  number  of 
complex  and  often  conflicting  considera- 
tloDS,  not  the  least  of  whch  is  its  prob- 
able effect  on  competition  amcmg  clear- 
ing agencies  and  facilities  managers  as 
well  aa  competition  among  securities 
nmrkets  and  brokers  and  dealers. 

Many  commenters  have  presented 
their  own  data,  views  and  arguments  on 
the  NSCC  applicatirai.  Perhaps  reflecting 
differences  in  perspective,  as  well  as  ctm- 
cem  about  the  effect  of  NSCC's  registra- 
tion on  their  own  processing  operations, 
the  commenters  have  differed  sharply  in 
expressing  views  on  the  application.  It 
has,  accordingly,  been  necessary  for  the 
Cbromission  to  devote  substantial  effort, 
both  in  its  own  time  and  in  that  of  its 
staff,  to  identify,  categorize  and  resolve 
the  issues  presented.  In  that  endeavor. 
the  CcHiunisslon  has  reviewed  aJl  the 
data,  views  and  argnunents  presented  and 
has  formed  its  judgments  in  the  light  of 
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of  its  regiilatory  experience  and  the  Acts 
objectives. 

Throughout  its  consideration  of 
NSCC's  appllcati(».'the  Commission  has 
recognized  that,  in  an  area  as  dynamic 
and  complex  as  securities  processing, 
there  may  not  be  any  permanent  resolu- 
tion of  the  problem  which  the  NSCC  ai>- 
pUcation  addresses  and  the  issues  which 
it  raises.  As  the  Commission  indicated 
once  before, 

[A]s  conditions  change,  existing  problems 
may  be  superseded  by  new  problem.s.  and  ex- 
isting "solutions"  may  be  rendered  obsolete 
•  •  •.  But  thp  very  purpose  and  nature  of 
administrative  agencies  demands  thatcur- 
re<it  industry  problems  be  faced  and  dealt 
with  as  expeditiously  as  possible  and  that 
th»  administrative  authority  not  abdicate 
Ita  clearly-defined  obligation  to  act.'-'- 

In  discussing  the  issues  raised,  the  Com- 
mission has  undertaken  to  present  its 
own  analysis  of  the  problems  involved 
and  the  reasons  for,  and  the  intended 
effects  of,  the  conditions  imposed  on 
NSCCs  registration.  Of  necessity,  the 
Commission  has  limited  detailed  recita- 
tion of  the  voluminous  data,  views  and 
aiKuments  presented  by  commenters,  in 
onder  to  attempt  a  clear  presentation  in 
this  order  of  the  bases  on  which  the 
Commission  has  made  its  determina- 
tions as  well  as  the  resisons  supporting 
those  determinations. 

CAPACITY  TO  REDUCE  UNNECESSARY  COSTS 

Prom  the  financial  difficulties  which 
beset  brokers  and  dealers  during  the 
paperwork  crisis  and  from  the  Congres- 
sional concern  that  a  national  clearing 
and  settl«nent  system  take  advantage 
of  available  economies,  the  Commiss«r 
has  concluded  that  both  the  natiolpl 
system  and  its  components,  such /as 
NBCC,  should  have  the  capability  to  re- 
dace  unnecessary  costs  and,  to  the'  ex- 
tent possible,  to  take  advantage  of  sav- 
ings which  may  be  achieved  through  the 
combination  of  compatible  operations 
and  the  discontinuation  of  imnecessary 
operations. 

The  cost  information  submitted  by 
NBCC  during  the  proceedings  tended  to 
show  that,  depending  on  the  volume  of 
transactions  processed,  the  combined 
systems  operations  planned  for  Phase  II 
would  generate  annual  industry  cost  re- 
ductions of  $12.4  to  $17.4  million,  ccm- 
pclsing  reductions  of  $10.0  to  $13.3  mil- 
Uon  in  the  costs  incurred  by  present  par- 
ticipants in  relating  to  ASECC.  NCC  and 
see,  and  annual  reductions  of  $2.4  to 
$A.l  million  in  the  current  costs  of  oper- 
ating the  three  cleeruig  corporations."* 
At  the  request  of  the  Commlssirai's  staff, 
NSCC  prepared  estimates  comparing  the 
cost  of  Phase  n  operations  ("Model  I") 
with  the  cost  of  the  most  likely  possible 


alternatives  to  NSCC's  establishment — 
CH>eration  of  ASECC-SCC  and  NCC  as 
two  Interfaced  and  competing  sysrtems 
("Model  n")  ."*  That  comparison  showed 
that,  depending  on  volume,  the  anniuJ 
cost  of  clearing  corporation  operations 
imder  Model  n  would  be  $7.2  million 
to  $9.4  million  higher  tlian  imder 
Model  I."* 

Portions  of  the  data  submitted  by 
NSCC  were  questioned  by  commenters 
and  NSCC's  data  were  analyzed  by  the 
Commission.  As  a  result  of  its  analysis, 
the  Commission  concluded  that,  while 
the  cost  reductions  estimated  for  Model 

I  appeared  to  be  reasonable,  the  esti- 
mates comparing  the  costs  of  Model  I 
and  Model  II  overstated  the  estimated 
annual  costs  of  Model  n  by  approxi- 
mately $1  million  and  consequently  over- 
stated by  a  like  amount  the  excess  of 
Model  II  annual  costs  over  those  of 
Model  I."*  Notwithstanding  that  conclu- 
sion, the  Commission  is  persuaded  that 
NSCC's  Phase  n  operations  would  gen- 
erate annual  reductions  In  current  clear- 
ing corporation  operating  costs  arid, 
allowing  for  the  revised  estimate,  would 
have  a  lower  operating  cost  than  Model 

II  operations.  Even  though  annual  clear- 
ing corporation  cost  reductions  (from 
$2.4  to  4.1  million)  would  represent  be- 
tween 13  and  18  percent  of  combined 
current  ASECC,  NCC  ad  SCX:  operating 
costs '"  the  Commission  has  not  accorded 
substantial  weight  to  those  reductions 
in  granting  NSCC's  registration  because 
of  the  Commission's  belief  that  most, 
although   not   necessarily   all,'"   of   the 


"•Proceeding  Transcript,  supra  note  104. 
and  related  documents. 

">  See  "Background  to  the  Application" 
Hid  discussions  under  "Safeguards  and  Fix- 
ing Bates  or  Pees"  and  "Capacity  to  FacUl- 
tate  and  Promote  the  Prompt  and  Accurate 
Clearance  and  Settlement  of  Securities 
Transactions  supra. 


"»  Securities  Exchange  Act  Release  No.  9950 
(Jan.  16.  1973)  at  3-4.  38  PR  3903  (Feb.  8. 
1B73).  (Footnote  omitted.)  See  also  PBW 
Stock  Exchange  v.  Securities  and  Exchange 
Commission.  486  P.  2d  718  (3d  Clr.  1973). 
oert.  denied.  418  U.S.  969  (1974) . 

lu  Justification  For  A  Consolidation  of  New 
Tork  Clearing  PacUltlee.  [hereinafter  cited 
w  "Justification"  ]  at  a,  10,  12. 


^^  See  discussion  under  "Cost  Savings" 
supra. 

ii*  The  comparison  estimated  that  Im- 
provements necessary  under  Model  n  to  en- 
able both  the  ASECC-SCC  and  NCC  systems 
to  provide  Phase  n  levels  of  service  would 
increase  annual  clearing  corporation  operat- 
ing costs  from  the  ctirrent  •18.8  to  $21.8  mU- 
Uon  range  to  the  $23.6  to  $27.1  mUlion  range, 
a  net  Increase  of  from  $4.8  to  $6.3  mllUon. 
Because  participants  would  experience  esti- 
mated auinual  savings  of  from  $10.0  to  $13.3 
million,  however,  operations  under  Model  EC 
would  generate  net  annual  Industry  savings 
of  $5.2  to  $8.0  mUUon.  Justlflcation  supra 
note  113,  at  17. 

"•  The  NSCC  estimates  are  based  on  com- 
parisons of  projected  costs  under  the  general 
categories  of  "Manpower,"  "Data  Processing," 
"Branch  Network,"  "Facilities,"  "General" 
and  "DTC  Cost  Increase."  After  reviewing  the 
components  of  those  categories,  the  Com- 
mission concluded  that  the  Model  n  esti- 
mates for  the  "Manpower."  "Data  Process- 
ing." "Facilities"  and  "DTC  Cost  Increase" 
categories  were  overstated  in  an  aggregate 
amount  of  $1  million.  Justlflcation  supra 
note  113  Exhibit  I 

'"  The  current  annual  operating  costs  of 
ASECC,  NCC  and  SCC  are  $18.8  to  $21.8  mil- 
lion, depending  on  volume. 

ii^The  Commission's  staff  requested  NSCC 
to  assume,  In  comparing  Model  I  and  Model 
n  clearing  corporation  operating  costs,  that 
participant  savings  would  be  the  same  under 
Model  I  and  Model  n.  "Hie  assumption  that 
Model  I  and  Model  II  could  provide  identical 
services  Is  oi>en  to  qvieertloo,  however,  and 
it  Is  possible  that  participant  savings  under 
Model  n  could  be  higher  or  lower  than  under 
Model  I. 
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more  significant  $10.0  to  $13.3  million 
paixicipant  cost  savings  could  be  achieved 
iv.  either  a  Model  I  or  a  Model  II 
e;iVironm«it. 

,  \r.\ciTY  TO  ACHIEVE  THE  LINKING  OF 
CLEARING  AND  SETTLEMENT  SYSTEMS  AND 
F\CILITATE  THE  ESTABLISHMENT  OF  A 
N  mONAL    SYSTEM 

Tlie  Commission  has  determined  that 
tlie  existing  operations  of  ASECC,  NCC 
rnd  SCC.  which  will  be  NSCC's  opera- 
tions during  Phase  I,  and  the  planned 
operations  of  NSCC  following  implemen- 
tation of  Phase  n,  as  modified  by  the  con- 
ditions to  this  order,  have  the  capacity 
to  achieve  the  important  statutory  objec- 
tives of  linking  clearing  and  settlement 
systems,  fostering  cooperation  and  coor- 
dination among  persons  engaged  in  the 
clearance  and  settlanent  of  securities 
transactions  and  facilitating  the  estab- 
lishment of  a  national  system  for  the 
clearance  and  setUemeit  of  transactions 
In  securities.  The  Commission's  deter- 
minations that  NSCC  has  the  capacity 
to  make  these  substantial  contributions 
to  the  establishment  of  a  national  sys- 
tem are  based  on  uncontroverted  data, 
views  and  arguments  submitted  by 
NSCC,  wrlttrai  views  and  arguments  of 
brokers  and  dealer  located  both  in  and 
outside  of  New  York  City  and  the  Com- 
mission's belief  that  the  conditions  im- 
posed by  this  order  will  counter  the  nega- 
tive consequences  which  might  otherwise 
result  frcMn  NSCC's  establishment."* 

A  number  of  registered  clearing  agen- 
cies located  outside  New  York  City  ex- 
pressed concern  that  NSOC  would 
discourage,  rather  than  use  its  capacity 
to  achieve,  links  between  clearing  and 
settlement  systems  and  the  establish- 
ment of  a  national  system  by  engaging 
In  delaying  tactics,  falling  to  cooperate 
with  other  registered  clearing  agencies 
and  establishing  prohibitive  interface 
fees."" 

The  first  condition  to  which  the  Com- 
mission is  subjecting  NSCXJ's  registration 
responds  to  those  concerns  by  requiring 
NSCC  to  offer  to  establish  full  inter- 
faces ^  with  continuous  netting  systems 
and  appp(H>riate  links  with  certain  other 
clearing  and  settlemrait  operatlxms.  with- 
out interface  charges,  l>efore  it  may 
initiate  Phase  II  operations  (the  "Free 
Interface    Ccmditlon")  ."*    In    addition. 


during  Phase  I,  NSCC  may  not  make  any 
changes  in  the  existing  rules,  operating 
procedures  or  fadlttles  management 
agreements  of  NSCC  or  any  of  Its  op- 
erating divisions  without  prior  Commis- 
sion approval.  As  a  result  of  the  Free 
Interface  Condition.  NSCC  will  not  be 
able  to  offer  services  other  than  those 
offered  presently  by  its  operating  di\-i- 
sions  imtil  each  of  the  clearing  corpo- 
rations which  must  establish  links  with 
NSCC  in  order  to  provide  the  accounting 
and  settlement  component  of  one  ac- 
count processing"*  has.  in  the  judgment 
of  the  Commission,  completed  or  had  an 
adequate  opportunity  to  complete  ar- 
rangements with  NSCC  nece.<;sary  to  en- 
able it  to  p^o^'ide  senices  comparable 
to  those  which  NSCC  intends  to  pro\'ide. 

Also  the  Commission  is  directing  NSCC 
to  establish  coordinating  groups  to  Iden- 
tify and  resolve  any  matters  which  are 
delaying  completion  of  linking.  Moreover, 
if  there  are  delays  in  achieving  the  im- 
plementation of  Phase  n  operations,  the 
Oommlssion  would  consider  taking  steps 
to  suspend  or  revoke  NSCC's  registration 
and  to  explore  other  approaches  to 
facilitating  the  promjn  establishment  of 
a  national  clearing  and  settlement 
system. 

Assuming  satisfaction  of  the  condi- 
tions imposed  in  connection  with  NSCC's 
registration,  the  Commission  believes 
that  NSCC  will  further  the  Unking  of 
clearing  systems  and  the  establishment 
of  a  national  system.  In  particular, 
through  the  expansion  of  the  ASECC- 
SCC  Regional  Interface  Operation 
«"RIO">  developed  by  SIAC,  NSCC  will 
have  in  place  by  the  start  of  Phase  n 
clearing  interfaces  for  OTC  and  listed 
transactions  with  each  of  MCC.  PCC  and 
SCCP  and  appropriate  links  with  BSECC 
and  TADDC.  By  providing  Interfaces 
without  Interface  charges."*  the  Initia- 
tion of  Phase  11  Integrated  operations 
will  facilitate  the  establishment  of  a 
national  clearing  and  settlement  system 
of  Interfaced  entities  In  which  brokers 
and  dealers  will  be  able  to  choose  the 
marketplace  for  a  transaction  on  the 
basis  of  the  best  price  obtainable  and 
brokers  and  dealers,  banks  and  other 


^' See,  e.g..  Proceeding  Trajiscr.pt.  '■upra 
note  104,  at  6-15  (NSCC),  NSCC  memoran- 
diim,  filed  June  4,  1976,  containing  a  narra- 
tive description  of  the  proposed  merger  and 
NSCC"s  responses  to  a  variety  of  questions 
posed  by  the  staff,  a:id  letters  of  Bache  Halsey 
Stuart  Inc..  August  23.  1976,  and  Bosworth 
Stilllvan  &  Company,  Inc..  August  20,   1976. 

""See.  e.g..  Proceeding  Transcript,  supra 
note  104.  at  119-122  (SCCP),  151-154  (PSE) 
BJid  257  (MSE). 

^  A  "full  Interface"  Is  one  through  which 
any  participant  In  either  of  the  Interfacing 
clearing  corporations  can  move  all  its  tr&as- 
iwtions  In  issues  eligible  for  comparison, 
clearing  and  settlement  at  both  cle-arins  cor- 
porations. 

'^'The  conditions  to  NSCC's  registration 
we  set  forth  under  "DETERMIN.'^TIONS. 
CON'DmONS  AND  DrRECn\'T:S-  in'ra 


financial  institutions'-  will  be  .=  b]-  to 
process  the  transaction  through  ihr 
clearing  corporation  of  their  choice  ' 

NCC's  operation  Includes  in  its  book 
entry  system   approximately    10.300   i.-- 
6ues,  Including  Issues  listed  on  exchanges 
and  Issues  traded  onl>-  OTC.  The  ASECC 
and  SCC  book  entry  systems  do  not  in- 
clude issues  which  are  not  listed  on  an  ex- 
change. At  present.  NCC  clears  onb'  OTC 
transaction  and.  although  through  ex- 
Lsting  interfaces  ASECC  and  SCC  clear 
.«ome  transactions  in  issues  listed  on  ex- 
changes other  than  the  Amex  and  NYSE, 
e-^entially.  ASECC  clears  only  iransac- 
Tions    in    Amex-listed    issues    and    SCC 
clears  only  transactions  tn  NYSE-h.-^ted 
Ls.sues.  As  a  result,  brokers  and  dealers 
with  Aniex.  NYSE  and  OTC  transactions 
to  clear  and  settle  must  currenily  par- 
ticipate   in    all    three    entitles.    elUier 
directly  or  tlirough  a  correspondent.  11 
the  multiple  clearing  corporation  jiar- 
ticipation  is  direct,  after  January  2.  1977 
the  broker  or  dealer  may  be  required  to 
deliver  securities  of  the  same  issue  to.  oi 
receive  them  from,  more  than  one  clear- 
ing corporation  on  a  given  settlement 
day  and,  in  some  cases,  may  have  to  make 
multiple    securities    settlements    whicli 
would  be  offsetting  (and  therefore  would 
not  have  required  separate  settlements  ■ 
Lf  they  had  been  made  with  or  through 
a  single  clearing  corporation.'-''  Also,  as 
a  result  of  multiple  clearing  corporation 
membership,  a  broker  or  dealer  could  be 
required  to  make  multiple  dally  money 
settlements  which  would  offset  each  other 
If  they  could  be  made  through  one  clear- 
ing corporation.""  The  Commission  be- 
lieves the  Act  calls  for  a  national  system 
which  provides  one  daily  securities  settle- 
ment  per   issue  and  one   daily   money 
settlement.^ 

Under  the  Phase  II  operations,  NSCC 
would  include  in  Its  book  entry  system 
all  issues  currently  Included  In  the 
ASECC,  NCC  and  SCC  book  entr\-  .<-ys- 


-  See  di.scu:5.sion  of  one  account  procesfelng 
UTider  "Charac-..eri.stics  of  a  Nationai  S>-<;tem" 

■^  ■While  the  absence  of  Interface  charges 
will  have  the  effect  of  ppreadlrg  the  costs 
of  Interfaces  among  all  participants  In  a 
clearing  corporation,  the  Commission  be- 
lieves it  is  appropriate  for  all  clearing  cor- 
poration participants  to  defray  the  costs 
of  the  national  system's  Interface  network. 
Current  trading  practices  obligate  the  sell- 
ing side  of  a  transaction  to  make  delivery 
to  the  buylr.g  side  of  the  traiisaction.  Once 
Interfaces  are  In  place,  a  party  to  a  transac- 
tion effected  on  an  exchange  or  through  use 
of  an  OTC  trading  mechanism  usually  will 
not  know  the  location  at  which  the  other 
party  to  the  transaction  has  elected  to  cleai 
and  .settle  securities  transactions.  As  a  result, 
all  parties  to  exchange  and  OTC  transactions 
wou'd  have  an  equal  Ukeiihood  of  entering 
into  sale  transactions  which  would  occasion 
the  '.isc  of  iu'.erface? 


•■NSCC  would  provide  for  panicipati''n 
by  qualified  brokers,  dealers  and  financial 
Iristltutlons;  see  subparagraph  17A{b)t3) 
( B )  of  the  Act. 

'"See  Characteristics  rf  a  Katlonal  Sys- 
tem" »ut>ro. 

'^  On  December  19.  1975.  the  Convmis-,ion 
adopted  Rule  19c-l  under  the  Act  Pur^uan' 
to  that  Rule,  after  January  2.  1977.  exchnr.pi" 
niles  may  not  prevent  exchange  meirber'- 
actlnjr  as  Sfients.  from  effecting  tran'^action'- 
In  listed  securities  on  other  exchanges  or 
OTC.  with  a  third  market  maker  or  non- 
member  block  positioner.  Securities  E:xch;ir.LC 
Act  Release  No.  11942  (December  19.  1975 »  41 
PR  4507  (January  30.  1976).  Accord;nf;iy. 
after  January  2.  1977.  a  broker  or  dealer 
which,  during  the  cotirse  of  a  trading  day. 
exe<.'utes  sales  of  1.000  shares  of  X  Companv 
on  the  NYSE  and  executes  purchases  of  1.000 
shares  of  X  Company  OTC  with  third  market 
makers  may  hove  two  settling  po£ltlon,s  in  X 
Company  shares,  one  at  SCC  and  one  at  NCC. 

"•  Under  existing  arrangements  partici- 
pants In  ASECC  and  SOC  may  make  one 
daily  money  settlement  for  obligations  to  the 
two  clearing  corporations. 

"•  See  discussion  under  "Characteri->;tici  of 
a  National  System"  supra:  see  a^so  subpara- 
graphs nAfslfl)  (A),  (C)  and  (D^  of  the 
Act. 
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terns  and  would  clear  all  transactions 
cnrrently  cleared  by  ASECC.  NCX;  and 
acC."  Accordingly,  through  NSCC, 
former  ASECC.  NCC  and  SCC  partici- 
pants would  have  one  dally  settling  posi- 
tion In  each  issue  cleared  and  one  dally 
money  ^tlement. 

Neither  ASECC,  nor  NCC,  nor  SCC 
provides  Its  participants  with  the  ability 
X»  compare  through  the  clearing  cor- 
poration transactions  other  than  those 
effected  in  the  marketplaces  for  which 
the  clearing  corporation  performs  the 
comparison  function.  Consequently,  par- 
ticipants In  ASECC,  NCC  and  SCC  cur- 
rently must  maintain  an  ability  to  per- 
ferm  a  separate  daily  comi>arison  with 
each  of  the  three  clearing  corporations. 
In  a  national  system,  a  participant 
should  be  able  to  compare  all  Its  transac- 
tions through  a  single  clearing  and  set- 
tlement entity." 

Beginning  with  Phase  n  of  NSCC's 
plan.  NSCC  participants  located  in  New 
York  City  would  be  able  to  effect  trade 
comparison  through  NSCC  for  Amex, 
MTSE  and  OTC  transactions.  The  sec- 
and  condition  to  NSCC's  registration 
(the  "Remote  Comparison  Condition") 
requires  NSCC.  by  the  beginning  of 
Phase  II,  to  provide  the  same  compari- 
son capability  through  the  NSCC  branch 
network  and,  at  cost,  to  provide  facili- 
ties through  which  NSCC  participants 
located  outside  New  York  City  and  par- 
ticipants in  other  clearing  corporations, 
wherever  located,  will  be  able  to  com- 
pare Amex,  NYSE  and  OTC  transactions 
eligible  for  comparison  by  NSCC."" 

The  combination  of  accounting  and 
settlement  functions  for  Amex,  NYSE 
and  OTC  transactions  which  would 
occur  in  Phase  n  and  the  availability  in 
Phase  n  of  comparison  for  Amex,  NYSE 
ftnd  OTC  transactions  through  NSCC 
would  provide  for  NSCC  participants  the 
benefits  of  one  account  processing  for 
the  bulk  of  their  securities  transactions, 
The  Commission  believe?  that  by  pro- 
viding one  account  processing  for  Amex, 
NYSE  and  OTC  transactions  NSCC's 
Phase  n  operations  would  provide  the 
most  Important  element  of  a  national 
system."* 

ASECC  and  SCC  currently  operate  a 
e<Miunon  envelope  delivery  system  and 
NCC  currently  operates  its  o^^ti  envelope 


"•The  NCC  depository-equivalent  free  ac- 
count currently  Includes  most  Issues  In- 
elwled  In  securities  depositories  and  existing 
interfaces  between  SCC  and  MCC.  PCC  and 
8CCP  permit  transactions  In  Issues  listed  on 
those  exchanges  to  be  accounted  for  and 
settled  through  SCC. 

>■  See  discussion  under  "Characteristics  of 
a  National  System"  supra. 

^"Ttit  second  conditions  to  NSCC's  regls- 
litatloa  la  set  forth  under  "Determinations, 
Cooditlons  and  Directives"  infra.  Through 
participation  In  NSCC,  a  competing  clear- 
ing corporation  presumably  would  be  able 
to  effect  comparison  as  agent  for  Its  par- 
tldpuits. 

at  See  discussion  of  ooe  account  process- 
ing under  "Characterlstlca  of  a  National 
System"  tupra;  see  also  tmbpajngnphs  17 A 
(a)(1)(A).  (C)  and  (D)  ct  thm  Act. 
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delivery  system.  Because  the  two  systems 
hBve  different  although  overlapping 
membership,  many  brokers  and  dealers 
belong  to  both  systems  in  order  to  com- 
plete deliveries  to  other  brokers  and 
dealers.  In  Phase  n,  NSCC  would  provide 
a  single  envelope  settlement  system  serv- 
ifting  all  existing  ASECC,  NCC  and  SCC 
envelope  routes.  Also,  the  ability  to  use 
a  single  envelope  system  at  NSCC  would 
piermit  NSCC  participants  to  combine 
their  daily  envelope  system  and  book 
entry  system  money  settlements.'" 

Because  DTC  does  not  accept  many 
OTC  issues  for  deposit,  participants  in 
ASECC  and  SCC  currently  are  required 
to  maintain  these  OTC  securities  either 
outside  the  book  entry  environment  or  in 
another  depository.  NCC  participants 
may  maintain  virtually  all  listed  equity 
issues  and  many  OTC  equity  issues  in 
NCC's  depository-equivalent  free  posi- 
tion. By  the  beginning  of  Phase  II. 
participants  in  NSCC  will  be  able  to 
maintain  on  deposit  in  a  book  entry  en- 
vironment all  issues  currently  included  in 
the  ASECC.  NCC  and  SCC  book  entiT 
systems.  Accordingly,  consistent  with  the 
capabilities  which  the  Commission  be- 
lieves a  clearing  entity  participating  in 
the  national  system  should  have,  NSCC 
would  enable  its  participants  to  deliver 
securities  to,  and  receive  securities  from, 
NSCC  and  other  participants  and  clear- 
ing corporations  by  book  entry  and  to 
tJBke  advantage  of  the  other  functions 
which  may  be  performed  by  book  entry.' " 

At  present,  participants  in  ASECC  and 
SCC  are  able  to  achieve  sameday  turn- 
around of  Amex  and  NYSE  listed  issues 
on  both  the  clearing  and  depository 
lievels.  The  same  ability  is  not  available 
In  NCC  and  consequently  is  not  available 
at  all  for  the  OTC  Issues  which  are 
cleared  only  by  NCC.  In  Phase  n,  NSCC 
would  make  available  same-day  turn- 
around at  the  clearing  and  depository 
levels  for  Amex,  NYSE,  OTC  and  other 
listed  transactions.  By  permitting  rapid 
redelivery  of  OTC  issues,  Phase  n  opera- 
tions would  both  alleviate  delas^s  which 
have  arisen  in  the  past  due  to  the  un- 
availability of  certificate  inventory  for 
OTC  Issues  and  provide  a  significant 
component  of  a  national  system.'* 

I  COMPETITIVE  CONSIDERATIONS 

Effects  on  competition  among  brokers 
and  dealers.  Brokers  and  dealers  located 
outside  major  financial  centers  have  in- 
curred higher  costs  in  relating  to  and 
comparing,  clearing  and  settling  trans- 
actions through  clearing  corporations 
located  In  those  centers  than  brokers  and 
dealers  located  in  the  major  financial 
centers."  The  difference  in  those  costs 


has  been  particularly  evident  In  New 
York  City  because  of  its  Importance  as  a 
financial  center  and  because  ot  the  high 
cost  to  a  broker  or  dealer  located  outside 
New  York  City  of  comparing,  clearing 
and  settling  Amex  and  NYSE  transac- 
tions through  ASECC  and  SCC" 
Through  the  planned  expansion  and  up- 
grading of  the  existing  NCC  branch  net- 
work and  NSCC's  proposed  policy  of 
charging  the  same  fees  for  transactions 
compared,  cleared  and  settled  through 
the  branch  network  as  for  transactions 
compared,  cleared  and  settled  in  New^ 
York  City  ("geographic  price  mutualiza- 
tion")  NSCC  promises  to  make  available 
to  brokers  and  dealers  located  outside 
New  York  City  the  full  range  of  process- 
ing operations  currently  available  to 
brokers  and  dealers  located  in  New  York 
City  at  the  same  fees  paid  by  New  York 
City  brokers  and  dealers."* 

A  number  of  NSCC's  potential  clearing 
corporation  competitors  and  the  United 
States  Department  of  Justice  expressed 
the  view  that  NSCC's  activities  should  be 
restricted  to  New  York  City,  either  in- 
definitely or  for  a  fixed  period.  In  order 
to  protect  clearing  corporations  <H>erat- 
ing  outside  New  York  City  from  the  dan- 
gers of  competition  with  NSCC.***  The 
Commission  has  concluded,  for  the  rea- 
sons discussed  imder  "Competition 
Among  Clearing  Agencies,"  that  NSCC's 
operation  of  the  branch  network  subject 
to  the  conditions  contained  in  this  order 
would  not  adversely  affect  cwnpetition 
among  clearing  agencies.  Even  If  the 
Commission  had  not  reached  that  con- 
clusion, howevCT,  the  Commission 
believes  that  the  encouragement  of  com- 
petition among  brokers  and  dealers  is  a 
paramount  concern  of  the  Act  suid  rep- 
resents a  direct  benefit  for  the  investing 
public. 

The  effects  of  competition  among 
brokers  and  dealers  are  reflected  In  serv- 
ices provided  to,  and  commissions 
charged,  individual  and  institutional 
customers.  While  the  levels  of  those  serv- 
ices and  commissions  are  affected  by 
clearing  and  settlement  fees,  they  con- 
stitute a  relatively  small  component  of 
the  services  individual  customers  receive 
and  the  commissions  individual  and  in- 
stitutional customers  pay.  The  levels  of 
those  services  and  commissions  tend  to 
be  affected  more  significantly  and  more 
directly  by  competition  among  brokers 
and  dealers.  Accordingly,  although  the 
maintenance  of  competition  among 
clearing  agencies  is  an  important  statu- 
tory objective,   when  balanced  against 


»*  Justification,  supra  note  113,  Kxhibit  n 
•t  10-11. 1»-19. 

'"See  discussion  of  "Characteristics  of  a 
National  System"  supra;  see  also  subpara- 
graphs 17A(a)(l)  (A).  (C)  and  (D)  of  the 
Act. 

"•  See  discussion  under  "The  Paperwork 
Crisis"  and  under  "Characteristics  of  a  Na- 
tional System"  tupra. 

I"  The  components  of  those  costs  are  draft- 
ing charges.  Interest  expense,  messenger  fees, 
correspondent  fees  and  direct  clearing  fees. 

I 
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»"  See,  e.g..  Proceeding  Transcript,  supra 
note  104.  at  37  (NSCC),  348-350  (Legg 
Mason),  letters  of  Wayne  Hummer  &  Co.. 
June  11.  1976,  and  Robinson -Humphrey  Co.. 
Inc.,  June  17, 1976. 

i*  Proceeding  Transcript,  supra  note  104.  at 
438  (NSCC) .  See  also  letters  of  Prescott,  Ball 
&  Turben,  June  16,  1976,  and  Wayne  Hummer 
&  Co.,  June  U,  1976. 

»"See,  e.g..  Proceeding  Transcript,  supra 
note  104,  at  190-194  (BSBCC).  letters  of 
SCCP,  July  23,  1976,  C.  A.  Mathewa  Ac  Co.. 
July  a,  1976,  and  United  States  Department 
of  Justice,  July  23,  1976,  and  November  19, 
1976. 
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the  facilitation  of  competition  among 
brokers  and  dealers,  clearing  agency 
competition  must  give  way  to  the  public 
interest  in  maintaining  the  form  of  com- 
petition which  most  directly  influences 
the  levels  of  services  received  and  com- 
missions paid  by  individual  and  institu- 
tional customers. 

Based  on  the  information  developed 
during  the  proceedings  and  the  Commis- 
sion's experience  in  regulating  clearing 
agencies  and  brokers  and  dealers,  the 
Commission  believes  that  by  narrowing 
the  difference  between  the  clearing  and 
settlement  costs  of  brokers  and  dealers 
located  outside  New  York  City  and  the 
costs  of  brokers  and  dealers  located  in 
New  York  C?ity,  Phase  II  operations 
will  significantly  facilitate  competition 
among  brokers  and  dealers."'  According- 
ly, the  Commission  has  concluded  that 
Phase  n  operations  provide  a  compre- 
hensive and  practicable  plan  by  a  major 
segment  of  the  securities  industry  for 
establishing  a  setting  in  which  compe- 
tition among  brokers  and  dealers  will  be 
able  to  occur. 

Effects  on  competition  among  clearing 
agencies.  During  the  proceedings,  con- 
flicting claims  were  made  concerning  the 
effect  which  NSCC's  registration  would 
have  (m  competition  among  clearing  cor- 
porations and  securities  depositories  both 
during  the  interim  between  the  grant  of 
NSCC's  registration  and  the  implemen- 
tation of  Phase  n  and  following  imple- 
mentation of  Phase  H. 

Implicit  in  the  views  and  arguments 
pertaining  to  the  adverse  effects  of 
NSCC's  registration  during  the  interim 
was  the  concern  that  the  registration's 
possible  anticompetitive  effects  could  not 
be  reversed  if,  as  a  result  of  NSCC's  fail- 
ure to  satisfy  the  conditions,  Its  registra- 
tion ceased  to  be  effective.  Concern  was 
expressed  also  that  NSCC  would  obtain 
a  c(Hnpetltive  advantage  over  other  clear- 
ing corporations  during  the  interim  by 
offering  to  provide  prospective  NSCC 
participants  the  advantages  of  one  ac- 
coimt  processing  at  the  start  of  Phase  II 
operations  while  suggesting  that  compet- 
ing clearing  corporations  would  be  un- 
able to  offer  comparable  services  or  to 
offer  them  as  soon  as  NSCC."'  The  Com- 
mission believes  that  the  potential  for 
implementation  of  Phase  n  operations  to 
achieve  the  objectives  of  the  Act,  includ- 
ing making  possible  the  early  establish- 
ment of  a  national  system  and  facili- 


tating competition  among  brokers  and 
dealers,"*  outweighs  any  possSde  effects 
which  NSCC's  registration  may  have  on 
competition  during  the  interim  preceding 
implementation  of  I%ase  II. 

Currently,  ASECC,  NCC  and  SCC  do 
not  compete  fw  accounting  and  settle- 
ment business.'**  The  Commission  recog- 
nizes that  competition  between  ASECC- 
SCC  and  NCC  for  the  accounting  and 
settlement  business  of  brokers  and  deal- 
ers located  in  New  York  City  could  occur 
if  ASECX:  and  SCC  were  to  combine  their 
operations,  offer  clearance  and  settle- 
ment for  OTC  transactions  and  establish 
a  full  interface  with  NCC.  If  ASECC- 
SCC  were  to  estabUsh  a  branch  network 
comparable  to  NCC's,  ASECC-SCC  and 
NCC  presumably  would  compete  for  the 
business  of  brokers  and  dealers  located 
outside  New  York  City. 

ASEC-SC  and  NC  memberships,'*-'  cou- 
pled with  the  NASDs  belief  that  NCC 
could  not  compete  successfully  with 
ASECC-SCC,"*  suggest  that,  regardless 
of  the  theoretical  possibility  of  competi- 
tion between  ASECC-SCC  and  NCC,  NCC 
might  choose  not  to  compete.  Assuming 
competition  would  occur,  however,  it 
would  merely  be  delayed  dvuring  the  in- 
terim preceding  implementation  of 
Phase  II  whUe  ASECC,  NCC  and  SCC 
devise  a  definitive  plan  to  combine  their 
systems.  During  that  interim,  the  Com- 
mission will  monitor  the  impact  of 
NSCC's  registration  on  brokers  and 
dealers  and  clearing  agencies  and,  pur- 
suant to  the  conditions  to  NSCC's  reg- 
istration contained  in  this  order,  will  re- 
view eacli  step  NSCC  takes  toward  im- 
plementing Phase  n.  If  Phase  II  does 
not  come  to  pass  as  planned,  the  Com- 
mission will  consider  revoking  NSCC's 
registration.  Undoing  the  limited  com- 
bination which  would  be  effected  during 
Phase  I  by  NSCC's  registration  would 
not  be  without  difficulty,  and  would  delay 
briefly  the  realization  of  any  potential 
which  exists  for  competition  between 
ASECC-SCC  and  NCC.  However,  the 
requirement  that  Phase  n  operations 
not  be  initiated  imtil  the  CMiditlons  are 
satisfied  is  Intended  to  insure  that  no 
irreversible  steps  are  taken  before  the 
installation  of  mechanisms  which  the 
Commission  believes  will  prevent  Phase 
n  operations  from  Imposing  unnecessary 
or  inappropriate  burdens  on  competition. 
And  the  Commission's  monitoring  will 
ensure  that  exploration  of  possible  alter- 


1"  While  one  commenter  on  the  Commis- 
sion's proposed  conditions  implied  that 
NSCC's  proposed  geographic  price  mutuall- 
satlon  would  artlflcially  restrict  competition 
with  NSCC's  branch  network  by  correspond- 
ent brokers  and  dealers,  the  Commission  be- 
lieves It  Is  not  Inappropriate  that  services 
which  have  developed  in  the  absence  of  a 
natlontU  system,  be  CTirtalled  or  modified  In 
the  processing  environment  which  a  national 
system  will  foster.  See  letter  of  Pershing  & 
Co.,  Inc.,  November  19,  1976. 

"'  See,  e.g..  Proceeding  "Transcript,  supra 
note  104,  at  188-189  (BSECC),  and  July  23, 
1976,  letter  of  United  States  Department  of 
Justice. 


natives  mxh  as  competition  between 
ASECC-SCC  and  NCC  will  not  be  delayed 
undiUy  by  an  tnaj;>prc4}riate  prolongation 
of  Phase  L 

Ttie  conditions  to  NSCC's  registration 
contained  In  this  order  are  Intended  to 
ensure,  among  other  things,  that  NSCC 
will  not  prevent  competing  clearing  cor- 
porations which  must  interact  and  coop- 
erate with  It  from  providing,  contempo- 
raneoii.'.ly  with  NQCC,  services  similar  to 
tho.se  it  will  provide  in  Phase  II.  E\'en  if 
tlie  conditions  themselves  prove  to  be 
deficient  in  deterring  NSCC  from  engag- 
ing in  delaying  tactics,  the  monitoring 
which  tiie  Commission  intends  to  carry 
out.  •  coupled  with  its  broad  authority 
mider  the  Act.  should  ensure  NSCC's 
compliance  with  the  spirit  of  the  1975 
Amendments.  In  view  of  the  conditions 
contained  in  this  order  and  the  Commis- 
sion's expressed  intention  to  exercise  its 
authority  under  the  Act  to  ensure  that 
NSCC  does  not  make  inappropriate  use 
of  its  pivotal  position,  the  Comniisslon 
does  not  believe  that,  during  th  e  interim 
before  implementation  of  Phase  II,  com- 
peting clearing  corporations  will  be  dis- 
advantaged in  their  efforts  to  market  the 
kinds  of  services  which  NSCC  intends  to 
provide  in  Phase  II. 

NSCC  and  supporters  of  its  applicauoi^ 
maintained  that  if  ASECC  and  SCC. 
using  SIAC.  and  NCC,  using  BNCC  or 
another  processor,  were  permitted  to 
clear  and  settle  all  securities  transac- 
tions suad  compete  with  each  other,  tlie 
current  eight-to-one  clearing  volume 
advantage  which  ASECC  and  SCC  have 
over  NCC  would  drive  NCC  out  of  bu.si- 
ness."'**  In  view  of  the  supposed  impos- 
sibihty  of  effective  competition  between 
ASECC-SCC  and  NCC.  NSCC  and  its 
supporters  argued  that  establishment 
of  NSCC  would  have  no  effect  on  po- 
tential competition  between  a  combined 
ASECC-SCC  operation  and  NCC. '^ 
Other  clearing  corporations  and  oppo- 
nents of  NSCC's  application  maintained 
that  NCX?  could  compete  successfully 
with  ASECC-SCC  and  that,  therefore. 
NSCCs  establishment  would  eliminate 
the  possibility  of  competition  among 
clearing  corporations  in  New  York 
City."' 

While  there  are  serious  questions 
whether  successful  competition  between 
ASECX:-SCC  and  NCC  would  be  i  os'jble 


■>''  See  discussion  xmder  "B:!Tects  on  Com- 
petition Among  Brokers  and  Dealers  "  supra. 

■■*•  See  discussion  uxider  "Capacity  to 
Achieve  the  Linking  of  Clearing  and  Settle- 
ment Systems  and  Facilitate  the  EiBtabllsh- 
ment  of  a  National  System"  supra. 

'•*As  of  the  date  of  NSCC's  application 
there  was  a  100  percent  membership  overli^ 
between  ASECC  and  SCC,  and  59  percent  of 
NCC's  members,  accounting  tor  83  percent 
of  Its  volume,  were  ASECC-SCC  meml)ers. 
NSCC  memorandum,  filed  June  4,  1976,  con- 
taining a  narrative  description  of  NSCC's 
plans  and  reaponsea  to  questlooe  ot  tl>e  Oom- 
mlasion's  stall,  p.  9. 

'■^Proceeding  Transortpt,  supra  not«  104, 
at  90   98-99  (NASD) 


■''The  Comml.'ifion's  mrinltorlnc  me.T.i.rp- 
are  described  under  "Iniplemcn*  .'. in.  hit? 
Monitoring"  imra. 

"'Gordon  S.  Macklin.  President  of  the 
NASD  and  Chairman  of  the  Board  of  NCC 
advised  the  Commission  "|w]e  are  concerned 
that  the  result  at  a  complete  interfacing 
with  two  clearing  corporations  would  mean 
that  we  would  die."  See  Proceeding  Trans- 
cript, svipra  note  104,  at  98.  See  also  Proceed- 
ing Transcript,  supra  note  104,  at  233  iSIAi 
and  319   (BOD). 

i«*See.  e.g..  Proceeding  Transcript,  eupra 
note  104,  at  18-21,  497-498  (NSCC).  and  90 
(NASD). 

»Id.  at  137  (SCCP),  165  (PSE),  384  (Je- 
rome Shxunan  of  Georgetown  University 
lAW  Center);  letters  of  United  SUtee  De- 
partment of  Justice.  July^  and  November 
10.  1976. 
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ftnd  strcmg  Indications  that  It  could  occur 
only  li  NCC's  competitive  posture  were 
bolstered  by  the  Imposition  of  restric- 
tions delaying  or  prohibiting  ASECC- 
SCC  from  offering  one  account  process- 
ing and  offering  its  services  outside  New 
York  City.*"  the  Commission  does  not 
have  a  sufficient  factual  basis  to  conclude 
that  NCC  could  not  compete.  Accord- 
tag^,  the  Commission  has  not  assumed 
that  NCC  would  be  unable  to  survive  in 
competition  with  ASECC-SCC  and  has 
recognl2ed  that  approval  of  NSCC's  ap- 
plication forecloses  the  potential  for  that 
competition.  Having  weighed  the  prob- 
able effects  of  that  foreclosure  against 
the  benefits  NSCC  will  provide  through 
fostering  competition  among  brokers  and 
dealers,"*  providing  cost  savings  "  and 
facilitating  the  establishment  of  a  na- 
tional system  with  the  capabilities  en- 
Tlsloned  by  the  1975  Amendments."'  the 
Commission  has  concluded  that  It  Is  es- 
•entlal.  in  this  instance,  for  the  potential 
competition  between  ASECC-SCC  and 
NCC  to  be  subordinated  to  the  Act's 
other  objections. 

The  Commission  believes  that  a  com- 
bination of  the  ASECC.  NCC  and  SCC 
clearing  volume  and  the  NCC  branch 
network  Is  necessary  to  make  available 
to  brokers  and  dealers  ideated  outside 
New  York  City,  at  the  earliest  possible 
date,  the  processing  advantages  which 
NSCC  will  provide  in  Phase  n.  The  reve- 
nues generated  by  NSCC's  New  York  City 
clearing  volume  coupled  with  NSCC's  in- 
tention to  pursue  a  policy  of  geographic 
price  mutuallzation,'*  are  likely  to  make 
possible  the  maintenance  of  an  extensive 
branch  network  through  which  brokers 
and  dealers  located  outside  New  York 
City  will  enjoy  the  eCQciencies  and  econ- 
omies of  one-account  processing,"**  book 
entry  movement."*  same-day  turn- 
around"* and  lower  per  unit  clearing 
fees.'"  As  discussed  previously.'"  the 
Commission  believes  that  the  availability 
of  those  processing  advantages  vrtll  foster 
competition  among  brokers  and  dealers. 

Also,  the  existence  of  ASECC-SCC  and 
NCC  as  separate  entitles  would  delay  the 
attainment  of  important  objectives  of 
the  Act  by  (i)  creating  imnecessary  costs 
from  the  operation  In  New  York  City  of 
two  clearing  systems  with  duplicate  fa- 
cilities smd  administrative  overhead,  (ID 
Impeding  the  linking  of  clearing  systems 
by  requiring  otl^r  clearing  agencies  to 
establish   interfa|ces  with  two  clearing 

»See.  e.g..  June  16.  1976.  letter  from  tbe 
Commission's  staff  to  BNCC  and  June  15. 
1978,  response  of  BNCC. 

"•The  Act.  Section  17A(a)  (3). 

■•The  Act.  subparagraph  17A(a)  (1)  (D). 

a* The  Act.  Section  nA(a)  (3). 
■Oeograpblc  prtc*  mutuallsatloa  hi  dts- 

nd  under  "Effects  on  Competition  Among 

Brokers  and  Dealers"  supra. 

■iSee  dlacuaaton  under  "Comparison.  Ac- 
ooontlng  and  Settlement"  supra. 

»  8«e  discussion  under  "Book  Entry  Clear- 
ing" supra. 

«"M. 

«*8as  dlscuBston  under  "Cost  SaTlngs" 
supra. 

>•  See  discussion  under  "Effects  on  Oompe- 
tttlon  Among  Brokers  and  Dealers"  supra. 
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i^stems,  rather  than  one,  and  (iii)  com- 
plicating reconciliation  procedures  and 
creating  additional  costs  by  requiring  the 
establishment  and  operation  of  a  high- 
volume  comparison  and  clearing  biter- 
lace  between  ASECC-SCC  and  NCC."" 

A  number  of  clearing  corporations  and 
other  commenters  argued  that  NSCC's 
policy  of  geographic  price  mutualizatlon 
would  adversely  affect  their  competitive 
posture.  They  maintained  that,  coupled 
with  the  revenues  NSCC  would  derive 
from  its  large  New  York  City-based 
Clearing  volume,  NSCC's  operation  of  the 
NCC  branch  network  pursuant  to  a 
policy  of  geographic  price  mutualizatlon 
would  enable  NSCC  to  offer  its  services 
through  the  network  at  prices  below  the 
cost  of  providing  those  services  and,  pos- 
sibly, below  the  lowest  prices  the  compet- 
ing clearing  corporations  could  offer."" 
Those  clearing  corporations  and  the 
United  States  Department  of  Justice  and 
Others  Included  suggestions  that  NSCC's 
registration  be  conditioned  on  restriction 
of  NSCC's  operation  to  New  York  City 
either  indefinitely  or  for  some  fixed  pe- 
riod following  the  grant  of  NSCC's  reg- 
istration."" This  argiiment  assumes  that 
NSCCs  large  processing  volume,  coupled 
with  geographic  price  mutualizatlon,  will 
enable  NSCC  to  offer  clearing  services 
through  the  branch  network  at  prices 
competing  clearing  corporations  will  be 
unable  to  meet. 

NSCC  and  supporters  of  Its  application 
maintained  that  NSCC  should  be  free 
to  pursue  a  policy  of  geographic  price 
mutualizatlon  in  order  to  enable  NSCC 
pfirtlclpant6  located  outside  New  York 
City  to  obtain  NSCC's  services  on  the 
same  basis  as  participants  located  in  New 
York  City  and  to  benefit  from  any  lower 
unit  costs  which  NSCC's  volume  will 
provide.'**  TTiey  maintained  also  that 
through  geographic  price  mutualizatlon 
NSCC  will  be  able  to  facilitate  the  estab- 
lishment of  a  national  system  by  matn- 
talnlng  a  more  extensive  branch  network 
than  would  be  possible  under  a  non- 
mutuallzed  pricing  policy.  As  discussed 
previously,  preclusion  of  NSCC  from  op- 
erating a  branch  network  would  deny 
Ihese  beneflits  to  brokers  and  dealers  lo- 
cated outside  New  York  City  and  would 
perpetuate  the  current  disadvantages 
vrhlch  brokers  and  dealers  located  out- 
side New  York  City  experience  through 
Incurring  higher  cleartog  and  settlement 


costs  than  brokers  and  dealers  whose  op- 
erations are  located  in  New  York  City. 

The  Commission  believes  that,  by  per- 
mitting com^petlng  clearing  coriporatlons 
to  participate  in  the  NSCC  branch  net- 
work by  paying  a  pax^xjrtionate  share  of 
the  branches'  operating  overhead.'*  the 
third  condition  (the  "Common  Branch 
Facility  Condition")  to  NSCCs  registra- 
tion will  enable  other  clearing  corpora- 
tions to  compete  with  NSCC  in  offering 
servioes  to  brokers  and  dealers  located 
outside  New  York  City.""  Participation  in 
branch  facilities  maintained  by  NSCC 
presumably  would  enable  a  competing 
clearing  corporation  to  do  business  in 
locations  at  which  its  own  clearing  vol- 
ume would  not  justify  the  maintenance 
of  a  separate  branch  facility.  At  the  same 
time,  NSCC's  operation  of  the  network 
would  ensure  that  brokers  and  dealers  lo- 
cated outside  New  York  City  for  whose 
business  other  clearing  corporations 
might  not  attempt  to  compete  would  re- 
ceive the  benefits  which  participation  in 
NSCC  will  provide.  Restricting  NSCC's 
activities  could  deprive  brokers  and  deal- 
ers located  outside  New  York  City  of  the 
benefits  of  Phase  n  operations  and,  by, 
in  effect,  geographically  allocating  clear- 
ing and  sertAlement  territories,  would  de- 
prive brokers  and  dealers  of  the  benefits 
of  dealing  with  OMnpeting  clearing  cor- 
porations. ITie  Commission  believes, 
therefore,  that  restriction  of  NSCC's  op- 
erations to  New  York  City  wo\ild  elimi- 
nate one  of  the  most  important  benefits 
promised  by  NSCCs  Phase  n  c^jcratlons, 
woiild  be  inconsistent  with  the  establish- 
ment of  a  national  system  and  would  re- 
tard the  development  of  competitiixi 
among  brewers  and  dealers  and  clearing 
agencies. 

Several  clearing  corporaticHis  argued 
thaX  NSCC  could  obtain  a  competitive 
advantage  by  charging  Interface  fees,  or 
fees  which  act  as  Interface  fees,  designed 
to  encourage  brokers  and  dealers  located 


>«In  subparagraph  17A(a)(l)(D)  of  the 
Act  Congress  finds  that  the  linking  of  &n 
clearance  and  settlement  facilities  and  the 
development  of  uniform  standards  and  pro- 
cedures for  clearance  and  settlement  win 
reduce  unnecessary  costs  and  Increase  the 
protection  of  investors. 

"•See,  e.g.  Proceeding  Transcript,  supra 
note  104.  at  118-119.  131-133  (SCCP).  188 
<BSECC),  and  July  33,  1978,  and  November 
19,  1976.  letters  of  United  States  Department 
of  Justice. 

.  ''See,  e.g..  Proceeding  Transcript,  supra 
note  104,  at  190-199  (B8B),  and  letters  of 
C.  A.  Matbews  &  Co„  July  3,  1976.  and  United 
States  Department  of  J\utlce,  July  23,  1978. 

»"See  e.g.  Proceeding  Transcript,  supra 
Dote  104.  at  38-39.  76.  436-437  (NSCC) ,  350- 
864  (Legg  Mason). 


^^  The  cost  of  establishing  a  linlc  between 
an  NSCC  branch  faciuty  and  another  regis- 
tered clearing  corporation  woiUd  be  borne  by 
the  registered  clearing  corporation.  Of  course, 
since  no  clearing  corporation  would  be  ob- 
ligated to  use  any  given  facility,  any  clear- 
ing corporation  which  beliered  that  NSOC's 
provision  of  services  waa  Inadequate  could 
establisih  Its  own  facility.  MoreovM-,  while 
NSOG  could  deteimlne  to  diaoontlnue  a 
branch  facility,  NSOC  could  not  re-open  the 
facility  without  providing  accees  to  other  reg- 
istered clearing  agencies. 

»••  In  commenting  on  the  "Common  Branclx 
Facility  condition."  clearing  corporations 
which  woTild  be  competitors  of  'S9CC  ex- 
pressed concern  that  NSCXTs  management  of 
the  facilities  might  result  In  discrimination 
In  favor  of  NSOC  In  the  operation  of  those 
facilities.  "ITie  measures  the  Commission  Is 
taking  in  Implementing  and  mDnltorlng  this 
oixler  and  the  directive  to  NSOC  to  eertabllsh 
coordinating  groups  In  connectloii  with  the 
Implementation  of  interfaces  and  branch  fa- 
cilities are  Intended  to  reduce  the  likelihood 
of  any  such  abuse  and  Its  durtalon  rtuwild  It 
arise.  The  third  condition  to  NSCXTs  regts- 
tratlon  and  the  directive  for  the  establish- 
ment of  coordinating  groups  are  set  forth 
under  "Determinations,  Conditions  and  Di- 
rectives" infra. 
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outside  New  York  City  to  use  the  NSCC 
network  rathsr  than  another  cleartng 
oorjwratlon.'"  If  not  restricted,  they 
maintained,  NSOC  theoretically  could  In- 
duce a  broker  or  dealer  located  outside 
New  York  City  with  large  transaction 
volumes  on  liie  Amex  or  the  NYSE  to  use 
NSOCs  branch  network  by  forcing  ^ 
choice  between  (1)  moving  Amex  and 
NYSE  transactions  compared  by  NSCC 
to  competing  clearing  corporations 
ttirough  interfaces  and  paying  an  inter- 
face charge  or  (11)  clearing  smd  settling 
the  transactions  through  the  branch  net- 
work without  an  Interface  charge.  They 
believe  a  broker  or  dealer  confronted 
with  that  choice  would  perceive  any  in- 
terface charge  Imposed  by  NSCC  as  an 
additional  cost  of  clearing  Amex  and 
NYSE  transactions  through  a  compet- 
ing clearing  corporation.  Accordingly, 
depending  on  the  level  of  the  interface 
fee,  the  competing  clearing  corporation's 
other  costs  and  the  geographically  mu- 
tualized  price  of  NSCC's  services  through 
Its  branch  network,  NSCCs  Interface 
charges  could  raise  the  cost  of  using  an- 
other clearing  corporation  to  clear  and 
settle  Amex  and  NYSE  transactions  to  a 
level  at  which  NSCCs  branch  network, 
or  a  correspondent  relationship,  would  be 
the  only  resilistic  alternatives  for  bro- 
kers and  dealers  with  substantial  Amex 
and  NYSE  volume. 

The  Free  Interface  Conditior.  to 
NSCXJ's  registration  is  intended  to  meet 
this  concern.  By  requiring  NSCC  to  offer 
to  establish  interfaces  with  competing 
clearing  corporations  under  which  nei- 
ther they  nor  NSCC  can  charge  an  inter- 
face fee,  the  Free  Interface  Condition 


i"  If  an  Interface  charge  were  Imposed  on 
movements  from  NSCC,  a  participant  in  an- 
other clearing  corporation  would  have  to  pay 
NSOC's  comparison  charge,  an  Interface 
charge  and  the  other  clearing  corporation's 
accounting  and  settlement  charge  in  order 
to  compare,  clear  and  settle  a  transaction. 
The  same  broker  or  dealer  using  NSCC's 
regional  network  would  have  to  pay  NSCC's 
comparison  charge.  NSCC's  accounting  and 
settlement  charge  and.  assuming  the  cost  of 
operating  the  network  were  not  geograph- 
ically mutualized,  an  addltlomU:  charge  for 
network  operations  and  communications. 
Since  it  is  NSCC's  Intention  to  engage  in 
geographic  price  mutualizatlon  of  the  operat- 
ing ooet  of  the  regional  network,  a  broker  or 
dealer  using  the  regional  network  will  pay 
the  same  comparison,  accounting  and  settle- 
ment charge  as  a  broker  or  dealer  located  in 
New  York.  If  NSCC  imposes  an  interface 
charge  whose  effect  is  to  make  the  combined 
charges  paid  by  a  broker  or  dealer  of  moving 
compswed  trades  from  NSCC  through  an 
interface  with  another  clearing  corporation 
higher  than  the  charges  of  moving  compared 
trades  through  NSCC's  branch  network,  the 
broker  or  dealer  could  be  compelled  to  use 
the  branch  network.  Similarly.  NSCC  par- 
ticipants which  send  compared  trades  to  an- 
other clearing  corporation  for  accounting 
and  settlement  would  pay  a  hidden  Interface 
fee  if  NSCC  Imposed  an  Inflated  comparison 
charge  defraying  part  of  the  cost  of  NSOC's 
accounting  and  settlement  function  and 
charged  NSOC  participants  less  than  ooet  for 
performing  the  accounting  and  settlement 
function. 


would  enalde  c<Hnpetlng  clearing  corpo- 
rations to  restrict  NSCC  frcnn  using 
Interface  fees  to  obtain  a  competitive 
advantage."*  MM'eover,,  through  Its  re- 
view of  the  fees  of  registered  clearing 
corporations  pursuant  to  Rule  19b-4  un- 
der the  Act,  17  CFR  240.19b-4,  and  the 
program  the  Commission  will  implement 
to  monitor  the  effect  of  NSCCs  estab- 
lishment."" the  Commission  believes  it 
will  be  able  to  identify  and  evaluate  the 
effects  of  NSCC's  pricing  policies  on  com- 
petition among  clearing  agencies  and 
brokers  and  dealers.  If ,  as  a  result  of  its 
monitoring  and  evaluation,  the  Commis- 
sion determines  that,  notwithstanding 
the  conditions  imposed  on  NSCC's  regis- 
tration, NSCCs  pricing  policies  are 
having  unanticipated  or  inappropriate 
effects,  the  Commission  will  be  able  at 
that  time  to  use  its  authority  under  the 
Act.  including  the  authoriy  to  rescind  or 
modify  this  order  for  non-compliance 
with  its  conditions,  to  take  whatever 
remedial  measures  may  be  appropriate 
to  carry  out  its  objectives.'" 

As  a  result  of  its  analysis  of  NSCCs 
application,  the  Commission  was  con- 
cerned that,  if  registered  without  condi- 
tions. NSCC  would  discourage  brokers 
and  dealers  located  outside  New  York 
City  from  using  other  clearing  corpora- 
tions by  denying  brokers  and  dealers  the 
ability,  as  a  practical  matter,  to  effect 
comparison  of  Amex  and  NYSE  transac- 
tions other  than  through  the  NSCC 
branch  network,  an  NSCC  equivalent  of 
SCCs  direct  clearing  or  a  correspondent 
broker     or     dealer     participating     in 


"■^  The  terms  and  arrangements  pursviant 
to  which  registered  clearing  agencies  not 
mentioned  specifically  In  this  order  will  be 
able  to  participate  In  or  Interface  with  NSCC 
during  the  interim  preceding  Initiation  of 
Phase  n  operations  and  thereafter  would  be 
subject  to  the  requirements  of  the  Act,  In- 
cluding those  of  subparagraphs  17A(b)(3) 
(B)  and  (P)  whloh,  among  other  things,  re- 
quire that  the  rules  of  registered  clearing 
agencies  permit  participation  by  other  regis- 
tered clearing  agencies,  not  permit  unfair 
discrimination  in  the  admission  of  par- 
ticipants or  among  participants  In  the  use 
of  the  clearing  agency's  facilities,  foster  co- 
operation among  persons  engaged  In  the 
clearance  and  settlement  of  securities  trans- 
actions and  remove  Impediments  to  attain- 
ment of  a  national  clearing  system. 

'«»  The  Commission's  monitoring  program  is 
discussed  under  "Implementation  and  Moni- 
toring" infra. 

""The  arrangements  between  interfacing 
clearing  corporations  contemplated  by  the 
Free  Interface  Condition  would  not  preclude 
NSCC  or  aiK>ther  interfacing  clearing  corpo- 
ration from  charging  trade  recording  or  com- 
parison fees  or  from  charging  the  costs  of 
Interface  operations  to  other  clearing  opera- 
tions in  ways  which  do  not  have  tbe  effect 
of  establishing  an  Interface  fee.  The  Com- 
mission recognizes  that  a  policy  disfavoring 
interface  charges  may  be  inappropriate  for 
Interfaces  between  entities  ot/her  than  clear- 
ing corporations,  and  for  certain  imks  be- 
tween clearing  corpKMations  and  entities  per- 
forming operations  other  than  comparison 
and  accounting  and  may  prove  Inappropriate 
for  the  Interfaces  and  link.s  affected  by  the 
Free  Interface  Condition. 


NSCC.  "  The  Remote  Comparison  Con- 
dition attempts  to  obviate  this  concern 
by  requiring  NSCC  to  provide,  at  cost, 
efficient  faclhtles  through  which  a  bro- 
ker or  dealer  can,  either  directly  or 
through  an  agent,  Including  a  registered 
clearing  corporaticm.  compare  Amex. 
NYSE  and  OTC  transactions  eligible  for 
comparison  at  NSCC.  "*• 

The  Free  Interface  Condition  and  the 
Remote  Comparison  Condition  are  in- 
tended also  to  play  a  critical  role  in  ini- 
doing  operational  relationships  which  in 
the  past  have  impeded  competition 
among  brokers  and  dealers  and  clearing 
corporations.  Currently,  brokers  and 
dealers  are  unable  to  compare  Amex  and 
NYSE  transactions  other  than  by  par- 
ticipating in  ASECC  and  SCC  through  an 
office  maintained  in  New  York  City  or 
through  SCCs  direct  clearing  service  or 
by  using  a  correspondent  broker  or 
dealer.  Compared  transactions  can  be 
transmitted  to  other  clearing  corjwra- 
tions  for  accounting  and  settlement,  but 
ASEOc  and  SCC  charge  the  same  fee  for 
comparing  a  transaction  and  transmit- 
ting it  through  an  Interface  as  for  com- 
paring a  transaction  and  accoimting  for 
and  settling  it  In  ASECC  or  SCC.  Con.<:e- 
quently.  a  broker  or  dealer  which  trans- 
mits an  Amex  or  NYSE  transaction 
through  an  interface  pays  both  the 
standard  comparison,  accounting  and 
settlement  charge  which  would  be  pay- 
able for  a  transaction  retained  by  ASECC 
and  SCC  and  the  accounting  and  settle- 
ment charge  of  the  clearing  corporation 


'"  For  example,  even  though  an  NSCC  par- 
ticipant could  clear  and  settle  Amex.  MSE 
NTSB  and  OTC  transactions  through  NSCC. 
the  participant  could  oempare  only  NYSE. 
Amex  and  OTC  transactions  through  NSCC 
and  would  have  to  maintain  a  separate  pres- 
ence at,  or  commutUoaWens  with.  MOC  In 
order  to  compare  MSE  transactions.  Con- 
versely, a  pcurtlcipant  In  MCC  would  be  able 
to  clear  and  settle  Amex.  MSB,  NYSE  and 
OTC  trades  through  MCC  but  would  have  to 
maintain  a  separate  presence  at,  or  com- 
munications with.  NSCC  for  the  comparisor. 
of  Amex  and  NYSE  transactloi>s.  Because  for 
most  brokers  and  dealers  regional  exchange 
volimie  Is  a  relatively  small  percentage  of 
their  total  transactions  and  because  the  re- 
gional exchanges  vjse  a  '"floor  derived"  or 
"locked-in"  trade  pr3cedure  which  stream- 
lines the  comparison  function,  the  inabilitv 
of  an  NSOC  participant  to  compare  MCC 
transactions  through  NSCC  probably  would 
not  be  sufficiently  serious  to  require  main- 
tenance of  a  presence  In  Chicago.  On  the 
other  hand,  in  order  to  compare  transactions 
on  the  Amex  and  NYSE  which,  because  of 
high  transaction  volume,  have  not  imple- 
mented "locked-in"  trade  procediires.  a  par- 
ticipant In  MCC  probably  would  be  required 
to  maintain  a  presence  in  New  York  or  to 
use  a  correspondent  or  direct  clearing.  In 
such  a  case  it  seems  likely  that  tbe  broker 
or  dealer  would  either  direct  Its  comparison. 
clearing  and  settlement  flow  to  NSCC  or  have 
a  correspondent  perform  all  Its  oc^nparison, 
clearing  and  settlement  ftinctlons. 

'^  The  standards  tor  determlnmg  cost  pur- 
suant to  the  second  ootidltlon  to  NSCCs 
registration  would  be  developed  during  tbe 
Interim  before  Implementation  of  Phase  II 
In  conjunction  with  the  Commission's  moni- 
toring of  clearing  agency  costs  and  revenues 
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to  which  the  transaction  Is  transmitted. 
Together,  the  costs  of  maintaining  an 
office  in  New  York  City  or  making  other 
arrangements  necessary  to  effect  com- 
parison and  the  added  cost  of  an  inter- 
face fee  make  It  virtually  impossible  for 
a  broker  or  dealer  located  outside  New 
Tork  City  which  does  a  substantial  Amex 
and  NYSE  business  to  avpid  either  be- 
longing to  ASECC  and  SCC  (and  using 
SCC's  direct  clearing  service  or  main- 
taining an  office  in  New  York  City)  or 
MBing  a  correspondent  broker  or  dealer 
for  c<Mnparing,  clearing  and  settling 
Amex  and  NYSE  transactions. 

The  combined  effect  of  existing  Amex, 
ASECC.  NYSE  and  SCC  rules,  procedures 
and  restrictive  operational  links,  which 
are  not  unique  to  those  entities,  has  been 
to  impede  competition  between  brokers 
and  dealers  located  outside  major  finan- 
cial centers  and  brokers  and  dealers  lo- 
cated in  those  centers  and  virtually  to 
preclude  competition  between  clearing 
corporations  for  the  business  of  clear- 
ing and  settling  transactions  compared 
by  other  clearing  corporations.  Those  ef- 
fects have  been  particularly  pronounced 
in  the  case  of  transactions  executed  on 
the  Amex  and  the  NYSE,  the  two  securi- 
ties markets  with  the  highest  trading 
K>lume.  In  conjunction  with  the  Com- 
mission's ongoing  review  of  the  rules  of 
clearing  agencies '"  and  securities  mar- 
kets in  connection  with  the  Commission's 
implementation  of  the  1975  Amend- 
ments."* including  the  rules  of  NSCC  and 
the  Amex,  NYSE  and  NASD,  Imposition 
d  the  Free  Interface  and  Remote  Com- 
parison Conditions  will  sever  the  re- 
strictive operational  links  which  in  the 
past  have  Impeded  competition  among 
registered  clearing  agencies  and  among 
farthers  and  dealers  and  will  enable 
tarcAers  and  dealers  to  effect  one  account 
processing,  including  processing  of  Amex 
and  NYSE  transactions,  through  another 
clearing    corporation,   a   correspondent 
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.  '"See  discussion  of  the  Commission's  cur- 
rent program  for  the  registration  of  clearing 
agencies  under  "Statutory  Determinations  to 
b*  Made  In  Connection  with  NSCC's  RegU- 
tiatlon"  supra.  In  connection  with  that  pro- 
gram, the  Commission  will  be  seeking  to  In- 
smr«  that  the  rules  of  registered  clearing 
agencies  permit  appropriate  Interfacing  and 
p»rtlclpatlon  by  other  registered  clearing 
agencies  and  do  not  discriminate  among  reg- 
istered clearing  agencies  or  otherwise  Impede 
competition  among  registered  clearing  agen- 
cies. 

"'Section  31(b)  of  the  1975  Amendments 
provides  a  statutory  mechanism  for  the  Com- 
iBlsBlon  to  review  the  rule*  or  national  securl- 
ttos  exchanges  and  registered  securities  as- 
saclatlons  for  compliance  with  the  Act.  On 
December  1,  1976.  pursu&nt  to  that  subsec- 
tk>n.  the  Commission  mailed  letters  to  the 
exchanges  and  the  NASD  notifying  them 
that,  and  specifying  the  respect  in  which, 
certain  of  their  rules  may  not  be  In  compli- 
ance with  the  Act.  Among  the  rules  cited  In 
the  Commission's  letters  were  approximately 
160  rules  pertaining  to  securities  processing, 
many  of  which  concerned  restrictive  opera- 
tional links  between  securities  markets  and 
their  secvirltles  processing  subsidiaries.  Se- 
curities Exchange  Act  Releaee  No.  13027  (De- 
cember 1.  1976)  41  FJl.  53557  (December  7. 
It76). 


broker  or  dealer,  or  the  NSCC  branch 
network. 

The  fourth  condition  to  NSCCs  regis- 
tration (the  *X)ITC  Comparlscm  Condi- 
tion") requires  NSCC  to  make  its  com- 
puter programs  for  the  performance  of 
OTC  comparison  available  upon  request 
to  any  r^rlstered  clearing  agency  prior 
to  the  start  of  Phase  n  operations  in  or- 
dler  to  perform  comparison  of  OTC  trans- 
actions between  its  participants."*  The 
OTC  Comparison  Condition  provides  also 
that  comparison  of  all  OTC  transactions 
between  participants  in  two  different 
clearing  agencies  will  be  performed  by 
a  single  clearing  agency  free  of  charge 
to  other  clearing  agencies.™ 

The  Commission  believes  that  the  ef- 
fect of  NSCC's  registration  on  competi- 
tion among  securities  depositories  will  be 
similar  to  its  effect  on  competition  among 
clearing  corporations. 

Securities  depositories  provide  services 
related  integrally  to  clearing  corporation 
operations  and  custodial  and  book  entry 
delivery  services  used  by  banks  and  other 
financial  institutions  which  do  not  par- 
ticipate in  clearing  corporations.  Accord- 
iogly.  the  effect  of  NSCC's  registration  on 
securities  depositories  is  limited  to  those 
depository  services,  such  as  the  ability  to 
effect  securities  settlements  with  clearing 
corporations  by  automatic  book  entry 
movement,  which  enable  or  facilitate 
participation  In  the  clearing  corpora- 
tions. Currently,  both  MSTC  and  PSDTC 
are  linked  integrally  to  the  clearing  op- 
erations of  MCC  and  P(X;  In  much  the 
same  way  as  DTC  will  be  linked  to  NSCC, 
and  SCCP's  depository  and  NESDTC 
corrently  are  operationally  dependent  on 
SCCP  and  BSECC.  To  the  extent  that  the 
relationship  of  those  depositories  and 
clearing  corporations  would  affect  the 
depositories'  competitive  posture,  the 
Commission  believes  that  the  depositories 
would  experience  the  same  effects  from 
NSCC's  registration  as  their  related 
clearing  corporations,  which  the  Com- 
mission believes  will  be  able  to  compete 
with  each  other  and  with  NSCC  more 
effectively  than  they  have  competed  with 
ASECC  and  SCC  In  the  past.  Also,  the 
Free  Interface  Condition  is  designed  to 
preserve  TADE)C's  competitive  position 
and  the  processing  efBcIencies  provided 
by  its  existing  relationship  with  N(X;. 

In  response  to  expressions  of  concern 
that  NSCC's  registration  would  have  ad- 
verse effects  on  competition  among  clear- 
ing agencies  and  in  order  to  address  con- 
cerns identified  through  the  Commis- 
sion's AniOysIs  of  NSCC's  application  and 
facilitate  the  establishment  of  a  national 
system,  the  Commission  has  Imposed  four 


"»  The  OTC  Comparison  Condition  contem- 
plates that  registered  clearing  agencies  which 
do  not  elect  to  perform  comparison  for  OTO 
transactions  between  their  participants  win 
contract  with  another  reglstwed  dearlng 
agency  for  performance  of  the  function  at  a 
price  determined  by  negotiation  between  the 
parties.  The  condition  contemplates  also  that 
NSCC  will  provide  relevant  documentatloa 
and  error  maintenance  information. 

*>•  The  OTC  Comparison  Condition  Is  set 
ferth  under  "Determinations,  Conditions  and 
Directives"  infra. 


conditions  on  NSCCs  registration,  llie 
Commission  believes  that  those  condl- 
ti<»s.  which  have  been  modified  In  the 
light  of  responses  to  the  Commission'^ 
request  for  comments,  will  provide  a 
setting  in  which  clearing  agencies  will 
be  able  to  compete  across  the  country  in 
offering  one  account  processing  to  bro- 
kers and  dealers. 

Effects  on  competition  among  tranS' 
fer  agents.  During  the  proceedings  the 
Commission  received  no  data,  views  or 
arguments  concerning  the  effect  of 
NSCC7S  registration  on  the  maintenance 
of  competition  among  transfer  agents. 
Based  on  its  experience  in  registering 
and  regulating  transfer  agents  and  on 
the  absence  of  comment  by  transfer 
agente  during  the  proceedings,  the  Com- 
mission believes  that  NSCC's  registra- 
tion will  have  no  effect  on  competition 
among  transfer  agoits. 

Effects  on  competition  among  securi- 
ties exchanges.  During  these  proceed- 
ings, several  regional  securities  ex- 
changes stated  that,  while  they  wCTe  be- 
coming increasingly  independent  of 
their  clearing  corporation  subsidiaries, 
historically  regional  securities  exchanges 
had  shared  facilities  with  their  subsidi- 
ary clearing  corporations  and  had  relied 
on  them  for  revenues  and  the  provision 
of  specialized  services  to  exchange  mem- 
bers.'" The  representatives  of  three  se- 
curties  exchanges  expressed  concern 
that  NSCCs  establishment  might  have 
an  adverse  impact  on  regional  exchanges 
by  impairing  the  viability  of  their  subsid- 
iary clearing  corporations."*  The  rep- 
resentatives of  two  of  those  exchanges 
advised  the  C^nnmlssion  that  their  via- 
bility was  dependent  on.  the  visibility  of 
their  subsidiary  clearing  corporations."* 
In  granting  NSCCs  registration,  the 
Commission  has  Imposed  conditions 
which  It  believes  will  remove  constraints 
which  in  the  p€ist  have  disadvantaged 
clearing  agencies  located  outside  New 
York  cnty  in  their  efforts  to  accoimt  for 
and  setUe  Amex  and  NYSE  transactions 
and  have  prevented  those  clearing  agen- 
cies frtMn  ctsnpetlng  effectively  with 
ASECC  and  SCC.  Accordingly,  the  Com- 
mission does  not  believe  that  NSCCs 
establishment  will  threaten  the  viability 
of  other  clearing  corporations  or, 
through  them,  adversely  affect  the  com- 
petitive posture  of  their  affiliated  securi- 
ties exchanges.  Nevertheless,  the  Com- 
mission will  monitor  the  effect  of 
NSCCs  establishment  on  clearing  agen- 
cies, and,  in  connection  with  Its  respon- 
sibilities under  the  Act,  will  continue  Its 
current  monitoring  of  the  competitive 
posture  of  securities  exchanges. 

Payments  to  the  Amex,  NASD  and 
NYSE.  A  number  of  commenters  main- 
tained that  the  $0.12  fee  whlcli  NSCC 
participcuits  would  pay  and  which 
NQCC,  In  turn,  would  pay  to  the  Amex, 
NASD  and  NYSE  to  help  defray  their 


^^  See,  eg..  Proceeding  Transcr^t.  supra 
ivote  104.  at  123-124.  139-141  (PhU  and 
SCCP)  and  170-171  (PSE) . 

n*M.  at  112-113  (FbU).  180  (B£BS)  and 
247  (MSE). 

>"f(t.  at  112-llS  (Phlx)  and  197-lBS 
(BSE). 
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self -regulatory  costs  Is  InapiH-ofMiatei"* 
NSCC  and  the  three  self-regiilatan 
matntatned  that  Imposition  of  the  $0.12 
fee  was  a  method  of  replacing  a  revenue 
stream  which  the  sdf -regulators  would 
forego  as  a  result  of  transferring  the 
clearing  agency  operations  of  their 
wholly -owned  subsidiaries  to  the  NSCC. 
The  three  self-regulators  added  that  the 
fee  Is  intended  to  provide  those  rev- 
enues until  alternative  revenue  sources 
are  developed  or  until  diminished  regu- 
latory responsibilities  reduce  the  need 
for  the  revenues.*" 

During  the  past  ten  years,  the  NYSE 
derived  from  SCC  approximately  the 
same  annual  revenue  which  the  $0.12  fee 
would  generate.  It  used  those  revenues, 
together  with  the  other  revenues  It  re- 
ceived, to  defray  the  costs  of  Its  self- 
regulatory  program.'-"  During  the  same 
period,  the  Amex  received  virtually  no 
payments  from  ASEOC."*  The  NASD 
did  not  receive  payments  from  NCX?  un- 
til October  1,  1975,  when  NCC  began 
paying  the  NASD  a  fee  of  $0.12  per  side 
for  transactions  processed  by  NCC."* 
The  Amex,  NASD  and  NYSE  represent- 
ed" (and  financial  data  periodically 
filed  with  the  Commission  by  the  self- 
regulators  confirms)  "•  that  the  cost  of 
their  self-regulatory  activities  substan- 
tially exceeds  the  revenue  which  the 
$0.12  fee  will  generate  and  that  all  their 
revenues  are  used  In  canning  out  self- 
regulatory  functions. 

Brokers  and  dealers  effecting  OTC 
transactions  can  avoid  the  charge  by 
comparing  the  transactions  at  another 
clearing  corporation  and  clearing  and 
settling  the  transactions,  either  there  or 
through  NSCC.  Brokers  and  dealers 
effecting  Amex  and  NYSE  transactions 
are  unable  to  avoid  the  $0.12  fee  since 
those  transacUcHis  are  compared  by 
NSCC,  and  representatives  of  the  Amex 
and  the  NYSE  maintained  that  were  the 
fee  not  charged  through  NSCC  It  would 
be  imposed  as  an  exchange  transaction 
fee  or  a  comparison  fee  and  would  have 
to  be  paid  by  brokers  and  dealers  effect- 
ing transactions  on  the  Amex  and  the 
NYSE,  regardless  of  the  clearing  corpora- 
tion through  which  the  transactions  were 
cleared  and  settled. 

Pursuant  to  Section  17(d)(1)  of  the 
Act,  the  Commission  is  exploring  with 
the  national  securities  exchanges  and 
the  NASD  alternative  approaches  to  the 


""See,  e.g.,  letter  of  Pershiiif  t^  Co.  Inc.. 
November  19,  1976. 

•"See.  e.g..  Proceeding  Transcript,  supra 
note  104,  at  72  ( NSCC  i .  92-93,  95  i  NYSE  i  and 
93-94  (NASD). 

i*"  Letter  dated  June  15.  1976,  from  Pnuicls 
J.  Palamara  (NYSE)  and  letter  dated  June  15, 
1976.  from  Richard  N.  Priest  (NYSE), 

"»  Letter  dated  June  16,  1976.  from  Joseph 
J.  Gullck  (ASBCC). 

-^  Letter  dated  June  14,  1976.  from  C  Rich- 
ard Justice  (NCC). 

^»See.  e.g..  Proceeding  Transcript,  supra 
note  104.  at  95  (NYSE) . 

I"  National  securities  exchanges  file  finan- 
cial Information  with  the  Commission  hxcon- 
nectlon  with  the  Commission's  Survey  of 
Self-Begulatory  Organisations  and  S\ib«ldl- 
arles. 


allocatioQ  ot  self -regulatory  responsibili- 
ties among  the  existing  self-regulatory 
organlzatlon&'*  Pending  the  resolution  ot 
the  Issues  currently  under  consideration, 
the  Commission  believes  It  Is  not  Inap- 
propriate for  the  Amex.  NASD  and  NYSE 
to  continue  their  existing  revenue  ar- 
rangements, intruding  the  $0,12  fee  to  the 
collected  through  NSCC. 

The  Conmilsslon  will  monitor  the  ef- 
fect of  the  $0.12  fee  on  brokers  and 
dealers,  clearing  agencies  and  securities 
exchanges  and.  In  addition  to  its  con- 
tinuing authority  imder  the  Act.  reserves 
the  right  to  review  the  appropriateness 
of  the  fee  in  general  or  with  respect  to 
any  of  the  Amex,  NASD  ?Jid  NYSE.  In 
determining  whether  NSCC's  collection, 
and  the  self-regulators'  receipt,  of  the 
$0.12  fee  continues  to  be  appropriate,  the 
Commission  will  consider  the  results  of 
Its  monitoring  and  any  new  allocations  of 
self-regulatory  responsibilities  effected 
pui-suant  to  Section  17 ^d)  d)  of  the  Act. 
The  Commission's  consideration  may  in- 
clude the  apprt^riateness  of  the  fee  in 
fight  of  the  obligations  and  costs  related 
to  NSCC's  establishment  and  perform- 
ance of  clearing  and  settlement  func- 
tions and  in  light  of  the  regulatory  and 
other  responsiblUties  of  the  three  self- 
regulators,  the  contribution  their  regula- 
tion makes  to  NSCC's  operation  and  the 
alternative  sources  of  revenue  available 
to  suwx>rt  that  regulation.  Depending  on 
its  conclusion,  the  Commission  may  de- 
termine to  use  Its  authority  under  the 
Act  to  make  such  modifications  In  the 
fee  arrangements  as  appear  to  be  nec- 
essary of  appropriate  in  furtherance  of 
the  purposes  of  the  Act. 

The  NSCC-SIAC  facilities  manage- 
ment agreement.  As  part  of  the  restruc- 
turing of  the  corporate  arrangements 
through  which  the  Amex,  NASD  and 
NYSE  have  provided  their  members 
clearing  and  setUement  services,  the 
NSCC  appllcatiwi  provides  that  the  cler- 
ical and  processing  functions  underlying 
those  services  are  to  be  combined  in  SIAC 
and  provided  to  NSCX:  at  cost.  During 
Phase  I,  NSCC.  as  assignee  of  NCC's 
rights  under  its  facilities  management 
agreement  with  BNCC.  will  exercise 
NCC's  right  to  terminate  BNCCs  services 
by  paying  BNCC  the  early  termination 
penalty  contemplated  by  the  agreement. 
Thereafter,  pursuant  to  the  Manage- 
ment Agreement,  SIAC  will  begin  per- 
formiiig  the  processing  functions  cur- 
renUy  performed  for  NCC  by  BNCC  and 
will  continue  performing  the  processing 
functions  SIAC  currently  performs  for 
ASECC  and  SCC. 


"^Iti  Securities  E:vch.uiire  .^ct  Re;  No 
12935  (October  28,  1976).  41  FR  4991  (Novem- 
ber 8,  19761,  the  Commission  announced  the 
adoption  of  Rule  l7d-2  under  the  Act,  17  CPR 
240.17d-2.  which,  among  other  things.  In\lte8 
self-regulatory  organizations  to  propose  to 
the  Commission  plans  for  allocating  among 
themselves  specified  statutory  re.ipon.sibUl- 
tles  on  or  before  March  15.  1977.  In  the  re- 
lease the  Commls,~ion  ordered  oral  hearings 
on  the  Issues  raised  by  the  allocation  of  self- 
regulatory  responsibilities:  the  hearlnps  were 
held  during  the  week  of  Xiecer.-'.heT  2'*  ITTP 


The  five-year  Management  Agreement 
Included  in  NSCCs  appUcatkn  wa»~ 
amended  several  times  during  these  pro- 
ceedings. The  amendments,  among  other 
things,  added  a  clause  acknowledging  the 
parties'  right  to  terminate  the  Agree- 
ment upon  bre«h,  added  buy-out  pro- 
visions under  which  NSCC  may  replace 
SIAC  as  facilities  manager  and  expand- 
ed NSCC's  right  to  monitor  SIACs  per- 
formance of  NSCC  clearing  Vid  settle- 
ment operations  and  the  cost  allocation? 
made  by  SI.^C  in  determining  its  charges 
to  NSCC. 

Under  the  buy-out  provisions  of  the 
Management  Agreement,  NSCC  may  re- 
place SIAC  after  the  second  year  upon 
NSCC's  assumption  of  a  decreasing  por- 
tion of  the  liabilities  with  which  SIAC 
would  be  left  as  a  result  of  the  termi- 
nation. The  liabilities  which  NSCC  would 
have  to  assume  are  less  than  the  $14.7 
miUion  in  Uabihtles  which  SIAC  and  Its 
parent  corporations  (the  Amex  and  the 
NYSEi  and  Its  afl&liates  (SCC  and 
ASECC'  estimate  they  have  incurred  In 
providing  clearing  and  settiement  serv- 
ices to  the  Amex  and  NYSE  membership 
and  which  they  would  have  to  absorb  in 
the  absence  of  offsetting  clearing  reve- 
nues. After  the  second  year  of  the  Agree- 
ment. NSCC  would  have  to  assume  liabil- 
ities of  $8.1  million,  after  the  third  year 
$5.4  million,  and  after  the  fourth  year 
$2.7  milUon.'^  At  the  expiration  of  the 
Management  Agreement.  NSCC  would 
have  no  further  obligations  to  SIAC,  and 
SIAC  would  be  left  with  approximately 
$7.7  million  of  lease  obligations  for  space 
used  for  clearing  and  settiement  opera- 
tions. 

To  provide  faclhties  for  the  clearing 
and  settlement  of  their  members'  ex- 
change transactions,  the  Amex  and 
NYSE  had  the  corporations  In  which  the 
clearing  functions  were  housed — ASECC, 
SCC  and  SIAC — enter  Into  space  and 
equipment  leases,  hire  personnel,  de- 
velop clearmg  and  settiement  systems 
and  program  computers  to  operate  as 
part  of  the  systems.  In  so  doing,  the 
Amex  and  the  NYSE  directly,  and 
through  or  (m  behalf  of  their  subsidi- 
aries, incurred  liabilities  attributable 
solely  to  clearing  and  setUement  opera- 
tions and  liabilities  attributable  to  space 
equipment  and  personnel  used  for  both 
clearing  and  settlement  and  other  ex- 


"*  If  the  NSCC  fatililics  man.-.Lf  nient 
packaee  had  been  Bubmltted  to  competitive 
bid,  the  NYSE  and  the  Amex  presumably 
would  have  Insisted  on  specifications  re- 
q\(lrlng  the  successful  bidder  to  assume  the 
$14.7  million  In  liabilities  for  space  and 
equipment  leases,  accrued  vacation  and  sev- 
erance pay  and  reproprarmnlng  obi icai ions 
which  are  reflected  In  the  buy-out  provi«!ons 
of  the  current  Management  Agreement.  TO 
the  extent  that  the  amounts  payable  under 
the  buy-out  provision  would  have  been  as- 
sumed by  a  BUccessftU  bidder,  after  the  sec- 
ond year  of  the  Management  Agreement's 
term  a  processor  retained  by  NSCC  In  con- 
nection with  a  buy-out  of  SIAC  probaMy 
wotild  have  to  assume  roughly  the  same  por- 
tion of  the  $14.7  million  as  an  Initial  sno- 
eessful  bidder  would  have  been  left  with  at 
the  end  of  the  second  rear 
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change-related  operations.  TTie  decision 
that  SIAC  act  as  NSCC's  facilities  man- 
ager resulted  from  negotiations  among 
the  Amex.  the  NASD  and  the  NYSE  con- 
cerning the  terms  on  which  each  self- 
regulator  would  relinquish  control  over 
its  clearing  and  settlement  operations 
and  transform  them  and  their  related 
assets  and  revenues  to  a  single  clearing 
operation  which  would  be  controlled  by 
its  users  rather  than  by  the  self-regula- 
tor*. In  those  negotiations  the  self-regu- 
lators agreed  that  for  the  first  five  years 
of  NSCC's  operations  SIAC  would  act  as 
facilities  manager  and  charge  NSCC,  and 
indirectly  its  participants,  SIAC's  cost 
of  providing  NSCC's  clearing  and  settle- 
ment services. 

During  the  proceedings  opponents  of 
NSCC's  registration  and  the  United 
States  Department  of  Justice  maintained 
that  the  Management  Agreement  was 
anticompetitive  and  recommended  that 
any  grant  of  registration  to  NSCC  be 
conditioned  on  exposure  of  NSCC's  fa- 
cilities management  contract  to  competi- 
tive bidding.'"  NSCC,  the  Amex,  NASD, 
NYSE  and  supporters  of  NSCC's  regis- 
tration maintained  that  the  decision  to 
retain  SIAC  as  NSCC's  processor  is  an 
appropriate  exercise  of  business  judg- 
ment made  in  connection  with  a  realign- 
ment of  their  clearing  and  settlement 
operations  and  is  intended  to  match 
ciMDrlng-related  liabilities  with  the  rev- 
enues necessary  to  offset  them.'"  They 
mskitalned  also  that  NSCC's  retention 
at  SIAC  would  avoid  possible  disruptions 
entailed  In  transferring  existing  ASECC 
and  sec  clearing  operations  to  a  new 
processor  and  would  take  maximum  ad- 
vantage of  the  plaiming  and  other  work 
pertormed  by  SIAC  in  connection  with 
the  sutmlssion  of  NSCC's  aiH>llcation.'" 

■nie  Commission  has  not  been  per- 
suaded that  NSCC  should  be  required  to 
expose  its  facilities  management  con- 
tract to  competitive  bidding.  The  Act 
does  not  compel  registered  clearing  agen- 
cies to  submit  such  agreements  to  com- 
petitive bidding  and  bhe  circumstances 
of  the  decision  for  NSCC  to  retain  SIAC 
do  not  appear  to  require  the  Commission 
to  substitute  its  business  judgment  for 
that  of  the  NSCC  board  of  directors. 
When,  as  In  this  case,  the  Commission 
has  no  cause  to  believe  that  the  processor 
will  be  unable  to  provide  the  safeguards 
and.  eCBclencies  required  by  the  Act.  a 
clearing  agency's  decision  to  terminate 
the  services  of  a  processor  and  retain 
another  processor,  act  as  its  own  proces- 
sor or  use  a  subsidiary  or  affiliated  entity 
as  its  processor,  is  an  appropriate  exer- 
cise of  business  judgment,  with  or  with- 
out res<wt  to  competitive  bidding.''* 


NOTICES 


In  its  applicaticoi  NSCC  Indicated  that 
It  would  exercise  NCCs  rights  under  the 
five-year  NCC-BNCC  facilities  manage- 
ment agreement  to  terminate  BNCC  by 
paying  the  early  termination  p>enalty  ap- 
pliciable  to  a  termination  during  the 
agreement's  third  year."  NSCC's  ter- 
mination of  BNCC  pursuant  to  the  NCC- 
BNCC  agreement  is  not  central  to  the 
broad  regulatory  decisions  which  the 
Commission  is  making  today.  Moreover, 
the  Commission  does  not  believe  that 
BNCC's  termination  requires  the  Com- 
mission to  treat  NSCC's  judgment  to  re- 
tain SIAC  without  competitive  bidding 
differently  from  other  business  judg- 
ments by  engaging  in  the  questionable . 
exercise  of  revisiting  a  determination  in- 
volving complex  operational  and  finan- 
cial matters. 

in  view  of  the  flexibility  NSCC  will 
have  under  the  Management  Agreement, 
the  continuity  provided  by  SIAC's  reten- 
tion and  the  importance  of  NSCC's  re- 
tentjion  of  SIAC  to  the  accords  which 
have  made  possible  the  initiative  repre- 
sented by  NSCC's  establishment,  NSCC's 
failure  to  resort  to  competitive  bidding 
does  not,  in  the  Commission's  opinion, 
warrant  disapproval  of  NSCC's  applica- 
tion or  imposition  of  the  substantial  de- 
lay in  achieving  the  advantages  of 
Phase  n  operations  which  would  be  en- 
tailed in  resorting  to  competitive  bidding 
at  this  time. 

ALTERNATIVE  APPROACH  CONSIDERED 

In  order  to  determine  whether  there 
were  ariy  alternatives  to  the  registration 
of  NSCC  whleh  arguably  had  less  anti- 
comipetitive  impact  and  an  equal  poten- 
tial for  achieving  the  Act's  objectives, 
the  Commission  evaluated  three  theo- 
retical alternatives,  each  of  which  pre- 
supposed denial  of  NSCCs  registration 
and  the  Commission's  adoption  of  rules 
which  would  require  all  registered  clear- 
ing agencies,  including  NSCC,  to  provide 
the  levels  of  service  necessary  for  the 
establishment  of  a  national  system."* 
The  three  alternatives  were:  (i)  Ccwn- 
petltion  among  fully  Interfaced  entitles, 
including  NCC;  and  (il)  merger  of  NCC 
with  a  clearing  agency  other  than  ASECC 
or  SCC;  and  (111)  NCC's  discontinuation 
of  clearing  and  settlement  operations 
and  retention  of  OTC  comparison  opera- 
tions.'" Each   of   the  alternatives   was 


"■See,  e.g.,  letters  of  United  States  Depart- 
in«at  of  Justice,  July  23  and  November  19, 
1974L  KQd  letter  dated  December  3,  1976  from 
Allen  Karron  to  Oeorge  A.  PltzBimmons. 

'"See,  e.g..  Proceeding  Transcript,  supra 
not«  104.  at  52-53  (NSCC),  87-89  (Amex  and 
NASD). 

"id.,  NSCC  written  reeponae  to  June  2, 
1970.  letter  from  the  Commission's  staff. 

"■For  example,  except  for  NCC,  each  of 
the  14  clearing  agemclee  currently  registered 
with  the  Commission  either  performs  Its  own 


prooesslng  operations  or  has  them  performed 
by  an  operations  subsidiary  of  Its  i>arent 
corporation. 

"*See  NSCC  written  submission  to  ths 
Commission  filed  on  June  4,  1976,  containing 
a  narrative  description  of  the  proposed  mer- 
ger and  NSCC's  responses  to  a  variety  ot 
questions  posed  by  the  staff. 

^See  discussion  under  "Characteristics  of 
a  National  System"  supra. 

"•For  the  purposes  of  analysis  it  was  as- 
sumed that  the  decisions  to  compete,  merge 
or  discontinue  clearing  and  settlement  opera- 
tions would  be  made  by  NCC  and  the  NASD. 
It  vas  assumed  also  that  each  registered 
clearing  agency  would  have  the  financial  and 
opemtlonal  capal>Ulty  to  comply  with  the 
Commission's  rules  requiring  clearing  agen- 
cies to  provide  the  levels  of  service  necessary 
for  the  establishment  of  a  national  system. 


compared  with  the  plan  outlined  In 
NSCCs'  application  to  determine  rela- 
tive implementation  times,  (^}erating 
costs,  ability  to  facilitate  the  establish- 
ment of  a  national  system  and  effects  on 
competition  among  brokers  and  dealers. 

The  following  assumptions  were  made 
regarding  the  impact  of  the  alternatives 
on  competition:  (i)  Operation  of  NCC 
as  a  fully-competitive  entity  was  as- 
sumed to  be  possible  and  to  have  less  of 
an  adverse  impact  on  competition  among 
clearing  agencies  in  New  York  City  than 
NSCCs  establishment;  (ii)  merger  of 
NCX;  with  a  clearing  agency  other  than 
ASECC  or  SCC  was  assumed  to  be  finan- 
cially and  operationally  feasible  and  to 
result  in  less  concentration  of  clearing 
and  settlement  volume  in  one  entity  than 
NSCC's  establishment;  and  (iii)  NCC's 
discontinuation  of  clearing  and  settle- 
ment activities  was  assumed  to  be  finan- 
cially and  operationally  feasible  and  to 
result  in  the  same  dispersion  of  NCC's 
discontinued  clearing  and  settlement  vol- 
ume among  other  clearing  agencies  as 
NSCC's  establishment  while  withholding 
from  NS(X:  the  ability  to  perform  com- 
parison for  OTC  transactions. 

Because  NSCC's  establishment  would 
require  fewer  comparison  and  clearing 
interfaces  than  any  alternative  except 
NCC's  merger  with  another  clearing 
agency,  would  entail  less  disruption  of 
existing  clearing  and  settlement  arrange- 
ments than  any  alternative  except  op- 
eration of  NCC  as  a  fuUy  competitive  en- 
tity and  already  has  been  the  subject  of 
a  year's  planning  and  development,  the 
Commissic«i  believes  NSCC's  plans  could 
be  implemente<^  significantly  sooner  than 
any  of  the  alternatives.  Comparison  of 
the  alternatives'  theoretical  operating 
costs  suggested  that,  except  for  NCC's 
merger  with  another  registered  clearing 
agency,  which  arguably  could  provide  the 
same  operating  cost  savings  as  NSCC's 
establishment,  none  of  the  alternatives 
would  reduce  administrative  overhead  or 
duplicative  facihties,  and  consequently 
operating  costs,  as  much  as  NSCC's  es- 
tablishment."* 

Because  none  of  the  alternatives  would 
have  NSCC's  potential  for  maintaining 
and  expanding  the  NCC  branch  network 
and  the  services  available  through  that 
network,"'  no  aJtemative  would  foster 
competition  between  brokers  and  dealers 
located  in  New  York  City  and  brokers 
and  dealers  located  outside  New  York 
City  to  the  same  extent  as  NSCC's  es- 
tablishment and  no  alternative  would  be 
likely  to  provide  an  extensive  branch  net- 


"•  Because  the  Commission's  analysis  as- 
sumed that  each  of  the  alternatives  would 
provide  the  same  levels  of  service  as  NSCC'a 
Phase  n  operations  pursuant  to  the  condi- 
tions, participant  savings  were  assumed  to 
be  the  same  tot  each  alternative. 

i^  While  ASECC  and  SCC  theoretically 
could  establish  their  own  branch  network 
under  each  of  the  alternatives,  establishment 
and  operation  of  more  than  one  brani^h  net- 
work would  entaU  duplicatlvtt  Implejoenta- 
tion  and  operational  coeta  and  would  no* 
necessarily  be  used  to  provide  access  to  reg- 
;lstered  clearing  agencies  without  braiuA 
networks  of  their  own. 
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work  through  which  the  business  of 
bnAers  and  dealers  located  outside  ma- 
jor financial  centers  could  become  the 
object  of  competition  among  a  number  of 
registered  clearing  agencies.  As  a  result 
of  Its  comparative  analysis,  the  Com- 
mission concluded  that  none  of  the  al- 
ternatives could  be  implemented  as  soon 
as  NSCC's  PhsLse  n  operations,  only  the 
merger  of  NCC  with  another  clearing 
agency  would  have  the  potential  of  pro- 
viding the  same  operating  cost  savings 
as  Phase  n  operations  and  none  of  the 
alternatives  would  permit  increased  com- 
petition among  brokers  said  dealers  to 
the  same  extent  as  NSCC's  Phase  n  op- 
erations. 

In  the  absence  of  evidence  that  would 
warrant  predicating  regiilatory  action  on 
the  assumption  that  clearing  and  settle- 
ment is  a  natural  monopoly,'"  the  Com- 
mission did  not  explore  in  depth  alter- 
natives to  NSCC's  registration  requiring 
allocation  of  territories  or  issues  among 
NSCC  and  other  registered  clearing 
agencies  or  other  kinds  of  restraints  f  un- 
jiamentally  affecting  free  competition 
whong  clearing  agencies.  Based  on  Its 
experience  In  regulating  securities  mar- 
kets, clearing  agencies,  brokers  and  deal- 
ers, transfer  agents  and  securities  in- 
formation processors  and  the  knowledge 
of  the  dynamics  of  competition  among 
securities  markets  and  clearing  agencies 
acquired  In  the  course  of  efforts  to  struc- 
ture a  national  market  system  and  an 
accompanying  national  clearing  and  set- 
tlement system,  the  CcHnmlssion  has  con  - 
eluded  that  the  benefits  and  economic 
discipline  of  competition  can  be  attained 
In  the  clearing  and  settlement  area.  Ac- 
cordingly, rather  than  adopting  ap- 
proaches appropriate  to  a  natural  mon- 
opoly, the  Commission  has  sought  to  free 
the  competitive  potential  present  in  the 
clearing  and  settlement  area  by  imposing 
conditions  on  NSCCs  registration  de- 
signed to  sever  existing  restrictive  ties 
between  clearing  agencies  and  their  af- 
filiated securities  markets."* 

The  legislative  historj'  of  the  1975 
Amendments  stresses  the  need  for  the 
Commission  to  facilitate  the  establish- 
ment of  a  national  clearing  and  settle- 
ment system  at  the  earliest  possible 
date.""  For  this  mandate  to  be  carried 


»••  If  the  clearing  agency  function  were 
shown  to  be  a  natural  monopoly,  the  Com- 
mission would  have  to  consider  whether  the 
artificial  measures  necessary  to  keep  several 
clearing  agencies  In  existence  would  Inappro- 
priately raise  the  costs  of  clearing  and  settle- 
ment to  brokers  and  dealers  and  Investors. 
Moreover,  even  In  the  absence  of  a  determi- 
nation that  clearing  and  settlement  opera- 
tions are  a  natural  monojjoly,  the  Commis- 
sion recognizes  that  at  a  futxire  date  new 
developments  In  clearing  and  settlement  op- 
erations may  warrant  the  performance  of  all 
or  discreet  pwrtlons  of  those  operations  by  a 
single,  cooperative  organization. 

i»  See  discussions  under  "Effects  on  Com- 
petition Among  Brokers  and  Dealers"  and 
"EMects  on  Competition  Among  Clearing 
Agencies"  infra. 

*»  Senate  Report  on  S.  249.  iup'a  note  37, 
at  126. 


out  and  a  national  clearing  and  settle- 
ment system  to  be  In  place  in  time  to  re- 
ceive the  trsmsactlons  of  a  national  mar- 
ket system,  taltlatlves  which  moved  to- 
ward national  solutions  to  processing 
problems  and  which  accord  with  the  pur- 
poses of  the  Act  must  be  encouraged  and 
carried  forward.  If  the  Commission  is  to 
discharge  in  a  timely  manner  its  statu- 
tory obligations  to  foster  national  market 
and  clearing  systems,  it  must  in  large 
measure  base  its  decisions  In  those  highly 
technical  and  complex  areas  on  concrete 
proposals  submitted  to  it  such  as  NSCC's 
application  for  registration.  Recognizing 
the  urgency  of  its  task,  the  Commission 
has  reviewed,  analyzed  smd  evaluated 
NSCC's  application  for  registration  and 
has  considered  the  three  alternatives  de- 
scribed previously.  The  Commission  has 
not  considered  other  possible  alterna- 
tives which.  In  the  absence  of  definitive 
plans,  would  be  at  best  theoretical  con- 
structs. 

Examples  of  such  cooperative  orgaiiizatlons 
Include  local  clearing  house  associations 
through  which  banks  clear  checks  drawn  on 
local  banks  and  the  federal  reserve  bank 
clearing  system  through  which  banks  clear 
checks  drawn  on  banks  In  other  localities. 
The  existence  of  the  clearing  house  associa- 
tions and  the  federal  reserve  system  has  not 
adversely  affected  competition  among  banks. 
Members  of  clearing  house  associations  are 
not  precluded  from  direct  presentment  to 
local  banks  or  from  by-passing  the  federal 
reserve  system  by  presenting  checks  to  non- 
local banks  through  correspondent  bank.* 

iMPLENTENTA'nON   AND   MONITORIKC 

In  granting  NSCC's  registration  the 
Commission  has  reviewed  and  analyzed 
NSCC's  application,  evaluated  NSCCs 
projected  Phase  n  operations  in  accord- 
ance with  the  criteria  of  section  17A(a) 
»1)  of  the  Act,  weighed  the  results  of  its 
evaluation  against  the  concerns  of  Sec- 
tion 17A(a)  (2)  of  the  Act  and  made  the 
determinations  pursuant  to  Section  17A 
cb)  (3)  of  the  Act  which  the  Commission 
is  making  at  this  time.  The  Commission 
believes  that  by  cMitributing  to  the  es- 
tablishment of  a  national  clearing  sys- 
tem with  the  chajtu:terlstics  envisioned 
by  the  Act  at  the  earliest  possible  date, 
the  determination  to  grant  NSCC's  regis- 
tration will  be  instrumental  in  ensuring 
that  the  development  of  a  national  mar- 
ket system  is  not  delayed  for  want  of  a 
national  clearing  system.  Although  in 
light  of  the  information  available  at  this 
time  the  Commission  believes  that  its 
decision  is  correct  and  represents  the 
most  likely  avenue  for  reaching  the  Act's 
objectives  at  an  early  date,  the  Commis- 
sion recognizes  it  is  engaged  in  a  com- 
plex and  dynamic  regulatory  endeavor 
whose  parameters  and  objectives  neces- 
sarily must  change  In  response  to  new 
technological  advances  and  new  develop- 
ments in  the  nation's  securities  markets. 
Accordingly,  the  Commission  Intends  to 
monitor  closely  the  effects  of  the  deci- 
sion it  is  making  today. 

Although  the  Commission  believes  the 
decision  made  today  Is  fully  consistent 
v.ith  the  objectives  of  the  Act.  the  Com- 


mission is  comforted  by  the  realization 
that  It  may.  If  necessary,  substantially 
modify  or  reverse  that  decision.  Should 
the  resiUts  of  the  Commission's  monitor- 
ing disclose  the  evolution  of  relationships 
among  clearing  and  settlement  entities 
and  participants  in  the  clearing  and  set- 
tlement process  which  indicate  the  need 
for  new  or  different  appro8«;hes  to  the 
registration  of  clearing  agencies,  the 
Commission  will  undertake  appropriate 
action  pursuant  to  its  authority  under 
the  Act. 

In  addition  to  the  Commission's  con- 
tinuing jurisdiction  under  the  Act  and 
oversight  of  NSCC  a^;  a  registered  clear- 
ing agency,*"  the  registration  granted  by 
this  order  is  conditional  and  may  be 
withdrawn  if  the  conditions  contained  in 
this  order  are  not  satisfied  or  if  it  ap- 
pears to  the  Commission  that  delays  in 
satisfying  the  conditions  warrant  the  ex- 
ploration of  other  approaches  to  facili- 
tate the  prompt  establishment  of  a  na- 
tional clearing  and  settlement  system 
TTie  Commission  may  modify  any  part  of 
the  conditions  prior  to  the  initiation  of 
Phase  n  operations  if  the  Commission 
determines  that  NSCC's  satisfaction  of 
the  conditions  Is  being  delayed  by  other 
persons  or  that  such  action  is  necessary 
or  appropriate  to  carry  out  the  purposes 
of  the  Act. 

This  order  directs  NSCC  to  cstablL«)i 
coordinating  groups  during  Phase  I  to 
facilitate  the  establishment  and  opera- 
tion of  Interfaces  and  NSCC  branch 
facilities  in  which  one  or  more  other 
clearing  corporations  elect  to  partici- 
pate. The  Commission  believes  that  these 
groups  will  serve  as  forums  in  which 
dlfBculties  and  lapses  In  cooperation  en- 
countered by  NSCC  and  other  registered 
clearing  agencies  In  their  Joint  efforts  to 
establish  interfaces  and  branch  facilities 
can  be  Identified  and.elther  resolved  or 
brought  to  the  attention  of,  and  resolved 
by,  user  boards.  Before  Implementation 
of  Phase  n  operations,  the  Commission 
will  determine,  on  the  basis  of  the  coordi- 
nating groups  performance  during  Phase 
I,  whether  it  is  necessary  or  appropriate 
to  continue  their  existence  during  Phase 

n. 

Currently,  the  Commission  Is  conduct- 
ing proceedings  in  connection  with  con- 
tinuing the  registration  of  13  clearing 
agencies  registered  on  Deceml)er  1. 
1975."  As  part  of  those  proceeding?  and 


*••  See.  e.g  .  Sectio:i.~  C    liA.  15A.  :T    ITA    IP 
and  21  of  the  Act. 

"  In  Securities  Exchange  Act  Reler«~e  Nc 
12759  (September  1.  1976),  41  PR  38841  (Sep- 
tember 13,  1976)  the  Commission  announred 
the  institution  of  proceedings  to  determine 
whether  to  grant  or  deny  the  registration  of 
the  13  clearing  agencies  registered  on  Decem- 
ber 1,  1975,  at  the  expiration  of  the  registra- 
tions previously  granted  to  the  registrants 
pursuant  to  paragraph  (c)  oi  Rule  l7Ab2-l. 
The  Commission  Instituted  these  proceedings 
in  order  to  obtain  data,  views  and  arguments 
concerning  the  appropriateness  of  fully  reg- 
istering each  of  the  registrants,  with  partic- 
ular reference  to  the  compliance  of  their 
organlisatlon  and  rules  with  the  objectives  of 
Section  17A  of  the  Act,  Including  the  deter- 
minations called  for  by  rubpsragraphs  vA)- 
(I)  of  Section  17A(b)  (3)  of  the  Act. 
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In  connection  with  the  determinations 
with  respect  to  NSCC's  registration  not 
made  in  this  order,  the  Commission  will 
consider,  during  the  period  before  the 
implementation  of  Phase  II  and  there- 
after, such  matters  as  (i)  the  Issues 
which  should  be  included  In  the  book 
entry  portion  of  a  national  clearing  and 
settlonent  system,  (ii)  the  appropriate- 
ness and  parameters  of  interface  fees  for 
movements  between  securities  deposi- 
tories, (ill)  the  bases  on  which  and  ar- 
rangements under  which  registered 
clearing  agencies  should  participate  in 
other  registered  clearing  agencies.™  (iv) 
the  extent  to  and  manner  in  which  reg- 
istered clearing  agency  operations  should 
facilitate  settlements  between  brokers 
and  dealers  and  their  institutional  cus- 
tcmers.  (t)  the  size  and  nature  of  the 
clearing  fund  contributions  and  other 
membership  requirements  to  which  par- 
tldmnts  in  registered  clearing  agencies 
shiMild  be  subject  in  general  and  as  par- 
ticipants in  more  than  one  registered 
clearing  agency  and  (vl)  the  extent  to 
which  clearing  agencies  should  be  obli- 
gated to  dlscolse  cost  and  revenue  data 
to  participants  and  owners.  At  the  same 
time,  the  Commission  will  be  consider- 
ing areas  In  which  It  should  exercise  its 
rulemaking  authority  with  respect  to 
registered  clearing  agencies.  In  the  dis- 
charge of  this  broad  range  of  regulatory 
responsibilities  the  Commission  will  seek 
to  harmonize  the  Act's  objective  of  devel- 
oping a  national  clearing  and  settlement 
system  with  NSCC's  Initiation  of  Phase  II 
operations. 

While  NSCC  will  operate  In  the  con- 
text of  the  continuing  oversight  con- 
ducted by  the  Commission  in  discharg- 
ing Its  regulatory  responsibilities  with 
respect  to  seciirlties  markets,  clearing 
agencies,  brokers  and  dealers,  transfer 
agents  and  securities  information  proc- 
essors, the  Commission  will  implement 
measures  imlquely  Intended  to  isolate. 
Identify  and  evaluate  the  effects  of 
NSCC's  establishment  on  each  of  those 
entitles. 

Dq  addition  to  meetings  with  registered 
clearing  agencies  and  their  participants 
to  determine  the  rate  of  NSCC's  progress 
toward  the  implementation  of  Phase  n 
and  the  effects  of  Its  pricing  policies,  the 
Commission  plans  to  establish  a  program 
for  the  receipt  of  regular  reports  from 
registered  clearing  agencies  covering 
sueh  matters  as  (i)  price  and  service 
data.  (11)  aggregate  clearing  volume  and 
number  of  participants,  (ili)  volume  in 
either  direction  through  each  Interface 
or  link  (detailed)  as  to  each  participant, 
(iv)  names  of  participants  withdrawing 
from  registered  clearing  agencies,  (v) 
the  history  of  clearing  volume  generated 
by  withdrawing  participants,  (vi)  clear- 
ing volume  generated  by  participants 
Joining  registered  clearing  agencies  dur- 
ing the  six  months  before  their  joining 
and  (vii)  cost  and  revenue  data  for  the 
clearance  and  settlement  operations  (de- 
tafled  as  to.  among  other  things,  com- 
parison, interface  and  brand)  facility 
operations).  The  Commission  wlU  also 
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monitor  the  effects  and  appropriateness 
of  the  $0.12  fee  Imposed  pursuant  to  the 
NSCC  shareholders'  agreement  in  con- 
nection with  ttie  Commission's  survey 
of  Self-Regulatory  Organizations  and 
Subsidiaries."" 

In  appropriate  instances,  the  Commis- 
sion may  determine  that  cost  data  ob- 
tained from  registered  clearing  agencies 
with  respect  to  matters  such  as  interface, 
comparison  and  branch  facility  opera- 
tions should  be  furnished  to  other  clear- 
ing agencies  participating  in  the  inter- 
faces or  branch  facility  operations. 

Determinations,  Conditions  and 
Directives 

NSCC  having  made  application  for 
registration  as  a  clearing  agency  pursu- 
ant to  sections  nA(b)and  19(a)(1)  of 
the  Act  and,  pvursuant  to  Rule  17Ab2-l 
under  the  Act,  having  requested  the 
Commission  to  exempt  NSCX7  from  one 
or  more  of  the  requirements  as  to  which 
the  Commission  Is  directed  to  make  de- 
terminations pursuant  to  subparagraphs 
(A) -(I)  at  section  17A(b)  (3)  of  the  Act; 

And  the  Commission  having  deter- 
mined: that  NSCC  is  so  organized  and 
has  the  capacity  to  be  able  to  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  for 
which  It  Is  responsible,  to  safeguard  se- 
curities and  funds  In  its  custody  or  con- 
trol or  for  which  it  is  responsible,  to 
comply  with  the  provisions  of  the  Act 
and  the  rules  and  regulations  thereunder 
and  to  carry  out  the  purposes  of  section 
17A  of  the  Act;  that  the  rules  of  NSCC 
do  not  impose  any  schedule  of  prices,  or 
fix  rates  or  other  fees,  for  services  ren- 
dered by  its  participants;  that  the  rules 
of  NSCC  are  designed  to  promote  the 
prompt  and  accurate  clearance  and  set- 
tlement of  securities  transactions,  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  NSCC's  custody  or 
control  or  for  which  it  is  responsible,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  clearance  and  settle- 
ment of  securities  transactions,  to  re- 
move Impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and  set- 
tlement of  securities  transactions,  and, 
in  general,  to  protect  Investors  and  the 
public  Interest;  and  that  the  rules  of 
NSOC  do  not  Impose  any  burden  on  com- 
petition not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act; 

It  is  ordered.  That  NSCC's  reglstra- 
tlOKi  be  and  it  hereby  is  granted,  subject 
to  the  terms  contained  in  this  order  and 
tO'  the  foUowlng  cwiditlons  and  direc- 
tions, this  13th  day  of  January  1977,  to 
be  effective  for  not  more  than  18  months, 
implementation  thereof  by  NQCX?  to  oc- 
cur not  earlier  than  January  20,  1977; 
and 

I'urther  ordered.  Iliat  NSCC  may  not 
begin  operating,  as  an  Integrated  system, 
the    clearing    and   settlement   systems 


"■See  note  108  supra. 
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currently  operated  by  the  American 
Stock  Exchange  Clearing  Corporation 
("ASECX:") ,  the  National  cnearing  Cor- 
poration V'NCC")  and  Stock  Clearing 
Corporation  ("SCX:")  or  make,  without 
prior  Commission  approval,  any  changes 
in  the  rules,  operating  procedures  or 
facilities  management  arrangements  of 
NSCC  or  any  of  its  operating  divisions 
in  effect  immediately  following  issuance 
of  its  order  unless  NSCC  shall  have  first: 

(U  Established  full  Interfaces  with  each  of 
the  Midwest  Clearing  Corporation  ("MCC"): 
Pacific  Clearing  Corporation  ('PCC");  and 
Stock  Clearing  Corporation  of  Philadelphia 
("SCCP")  and  appropriate  links  with  Bos- 
ton Stock  Exchange  Clearing  Corjwratlon 
("BSECC")  and  TAD  Depository  Corporation 
C'TADDC")  and  offered  to  operate  each  In- 
terface and  link  under  agreements  which 
would  provide  that  the  parties  to  the  Inter- 
face or  link  would  not  charge  each  other 
for  interface  movements  or  charge  their  par- 
ticipants either  an  Interface  fee  or  any  fee 
which  would  operate  as  an  lnt«face  fee; 

(II)  Provided,  at  cost,  efficient  faculties. 
and  cooperated  with  brokers  and  dealers  and 
other  registered  clearing  agenciee  In  the  de- 
velopment of  alternative  means,  through 
which  brokers  and  dealers  may  compwire, 
either  directly  or  through  an  agent,  trans- 
actions eligible  for  comparison  at  NSCC,  and 
enabled  its  participants  to  effect  comparison, 
clearance  and  settlement  of  New  York  Stock 
Exchange,  Inc.  ("NYSK").  American  Stock 
Exchange,  Inc.  ("Amex")  and  over-the- 
counter  ("OTC")  transactions  through  the 
NSCC  branch  network; 

(III)  Begun  operating  existing  NCC  branch 
facilities  80  that  thoee  facilities,  and  any 
other  branch  faculties  established  by  NSCC, 
provide,  at  a  minimum,  the  same  level  of 
service  provided  through  the  facilities  to 
NSCC  partlclpentB  to  participants  in  any 
other  registered  clearing  agency  which  agrees 
to  use  any  of  the  facilities  and  to  defray  a 
portion  Of  any  such  faculty's  operating  costs 
equal  to  such  clearing  agency's  proportionate 
use  of  the  facility;  and 

(iv)  Pumlshed  without  charge  to  any  reg- 
istered clearing  agency  which  requested  them 
computer  programs  for  the  performance  of 
trade  comparison  for  OTC  transactions  be- 
tween the  registered  clearing  agency's  par- 
ticipants and  made  arrangements,  for  any 
other  registered  clearing  agency  which  is 
willing  to  do  9o  to  compare  all  OTC  trans- 
actions between  participants  in  different 
registered  clearing  agencies,  without  charge 
to  such  registered  clearing  agencies,  or,  if  no 
other  registered  clearing  agency  is  wUling  to 
do  so,  undertaken  to  oompare  all  such  trans- 
actions without  charge  to  registered  clearing 
agencies;  and 

Further  ordered.  That  in  order  to  fa- 
cilitate establishment  of  the  interfaces 
and  links  referred  to  in  the  first  con- 
dition and  the  shared  operation  of 
branch  facilities  referred  to  in  the  third 
condition,  NSCC  be  and  it  hereby  is  di- 
rected to  offer  to  constitute  a  coordi- 
nating group  for  each  interface  or  Unk 
which  NSCC  establishes  and  each  branch 
facility  in  which  one  or  more  registered 
clearing  agencies  other  than  NSCC  elect 
to  participate.  The  composition  of  the 
coordinating  groups  is  to  be  as  follows: 
In  the  case  of  an  interface  or  link,  (i) 
a  representative  of  NSCC,  (il)  a  repre- 
sentative of  an  NSCC  participant  desig- 
nated by  NSCC  that  Intends  to  use  the 
interface  or  link,  (ill)  a  representative 
of  the  other  clearing  agency  partlclpat- 
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ing  in  the  interface  or  link  and  (iv)  a 
representative  of  a  participant  in  the 
other  clearing  agency  designated  by  it 
which  participant  Intends  tx)  use  the  in- 
terface or  link;  and,  in  the  case  of  a 
branch  facility  in  which  one  or  more 
registered  clearing  agencies  other  than 
NSCC  elect  to  participate,  <i)  a  repre- 
:  cimtlve  of  NSCC,  (ii)  a  representative 
of  an  NSCC  participant  that  uses 
the  branch  facihty,  (iii)  a  repre- 
."ientative  of  each  other  registered  clear- 
ing agency  that  elects  to  participate 
in  the  branch  facility  and  (iv)  a  repre- 
sentative of  a  participant  in  each  other 
registered  clearing  agency  designated  by 
it  which  participant  intends  to  use  the 
branch  facility.  During  the  period  pre- 
ceding implementation  of  integrated 
systems  operations  each  coordinating 
group  shall  meet  periodically  and  upon 
the  call  of  two  or  more  of  its  members 
and,  not  less  frequently  than  once  a 
month  during  this  period,  shall  report  to 
NSCC  and  to  the  other  registered  clear- 
ing agency  or  agencies  represented  In 
the  group  on  the  progress  made  in  es- 
tablishing the  interface,  link  or  branch 
facility  and  on  any  difficulties  encoun- 
tered in  its  establishment. 

By  the  Commission  (Chairman  Hills 
and  Commissioners  Loomis,  Evans  and 
Pollack) . 

George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc.77-1945  Piled  1-19-77:8:45  am] 


plication  Is  made,  such  application  will 
be  determined  by  order  of  the  Commis- 
sion on  the  basis  of  the  fiacts  stated 
therein  and  other  Information  contained 
in  the  official  files  of  the  CommlssloD 
pertaining  thereto. 

For  the  Commission,  by  the  Di\ision 
of  Market  Regulation,  pursuant  to  dele- ' 
gated  authority. 

George  A.  Fitzsimmons. 
Secretary. 

|FR  Doc  77-1939  Filed  1-19-77.8:45  am) 


BOSTON  STOCK  EXCHANGE 

Application  for  Unlisted  Trading  Privileges 
and  of  Opportunity  for  Hearing 

January  13,  1977. 
The  above  named  national  securities 
ex<diange  has  filed  an  application  with 
the  Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)  (1)  (B)  of  the 
Securities  Exchange  Act  of  1934  and  RTile 
12f-l  thereimder,  for  unlisted  trading 
privileges  in  ttie  security  of  the  c<Knpany 
as  set  forth  below,  which  security  is  listed 
and  registered  on  one  or  more  other 
national  securities  exchanges: 

IROP  Corp.  File  No.  7-4906.  Common  stock — 
41  par  value. 

Upon  receipt  of  a  request,  on  or  before 
January  29,  1977  from  any  interested 
person,  the  Commission  will  determine 
whether  the  application  with  respect"  to 
the  company  named  shall  be  set  down  for 
hearing.  Any  such  request  should  state 
briefly  the  title  of  the  security  in  which 
that  persMi  is  interested,  the  nature  of 
the  interest  of  the  person  making  the 
request,  and  the  position  he  prcHipses 
to  take  at  the  hearing,  if  ordered.  In  ad- 
dition, any  interested  person  may  sub- 
mit his  views  or  any  addltirauii  facts 
bearing  c«i  the  said  ai^licatlon  by  means 
of  a  letter  addressed  to  the  Secretary 
Securities  and  Exchange  Commissicm, 
Washington,  D.C.  20549  not  later  than 
tile  date  specified.  If  no  request  for  a 
hearing  with  respect  to  the  particular  ap- 


[Release  No.  9606;  811-2525] 

CNA  MONEY  INSTRUMENTS,  INC. 

Filing  of  Application  for  an  Order  Declaring 
That  Company  Has  Ceased  To  Be  an 
investment  Company 

January  14.  1977. 

Notice  is  hereby  given  that  CtfA  Money 
Instruments,  Inc.  ("Applicant"),  245 
Park  Avenue,  New  York,  New  York  10017, 
an  open-end,  diversified  management 
Investment  company  registered  imder  the 
Investment  Company  Act  of  1940 
("Act"),  has  filed  an  application  pur- 
suant to  section  8(f)  of  the  Act  for  an 
order  of  the  Commission  declaring  that 
Applicant  has  ceased  to  be  an  investment 
company  as  defined  in  the  Act.  AH  Inter- 
ested persons  are  referred  to  the  appli- 
cation on  file  with  the  CcHnmlsslon  for  a 
statement  of  the  representations  con- 
tained therein,  which  are  summarized 
laelow. 

Applicant  is  a  corporation  organized 
under  the  laws  of  the  State  of  Mar>'land 
in  September,  1974.  A  notification  of 
registraticm  and  registration  statement 
pursuant  to  secticm  8  of  the  Act  and  a 
registration  statement  under  the  Securi- 
ties Act  of  1933  were  filed  with  the  Com- 
mission on  September  20,  1974. 

Applicant  states  that  due  to  economic 
conditions,  business  c^jerations  erf  Ai^lir 
cant  were  never  commenced.  No  capital 
was  ever  invested  In  Applicant  and  Ap- 
plicant's registration  statement  under 
the  Securities  Act  of  1933  has  been  with- 
drawn. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the  Com- 
mission, upon  i4>pUcation.  finds  that  a 
registered  Investment  company  has 
ceased  to  be  an  investment  ccHnpany,  it 
shall  so  declare  by  order,  and  upon  the 
takmg  effect  of  such  order,  the  registra- 
tion of  such  company  shall  cease  to  be 
in  effect. 

Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  Feb- 
ruary 8.  1977,  at  5:30  p-in.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  in- 
terest, the  reasMifi  for  such  request  and 
the  Issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
l3e  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such  communlca- 
ticn  should  be  addressed:  Secretary,  Se- 
curities    and    Exchange    Commission, 


Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mall  up<»i  Applicant  at  the  address  set 
forth  above.  Proof  of  such  service  (by  af- 
fidavit, or  in  case  of  an  attorney-at-law. 
by  certificate)  shall  be  filed  eontempor- 
aneously  with  the  request.  As  provided 
by  Rule  0-5  of  the  Rules  and  Regulations 
promulgated  under  the  Act,  an  order  dis- 
posing of  the  amplication  will  be  issued 
as  of  course  following  said  date  unless 
the  Commission  thereafter  orders  a  hear- 
ing upon  request  or  upon  the  Commis- 
sion's own  motion.  Persons  who  request 
a  hearing  or  advice  as  to  whether  a  hear- 
mg  is  ordered  will  receive  any  notice  and 
orders  issued  in  this  matter.  Including 
the  date  of  the  hearing  (if  ordered)  and 
&ny  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc  77-1940  PUed  l-19-77;8:45  am] 


[Rel.  No.  9607;  811-2626) 

KEOGH-SMATHERS  FUND,   INC. 

Filing  of  Application  for  an  Order  Declaring 
That  Company  Has  Ceased  to  be  an 
investment  Company 

January  14,  1977 

Notice  is  hereby  given  that  the  Keogh- 
Smathers  Fund,  Inc.  ("Applicant") ,  245 
Park  Avenue,  New  York,  New  York 
10017,  an  open-end,  diversUied  manage- 
ment investment  company  registered  un- 
der the  Investment  Company  Act  of  1940 
("Act") ,  has  filed  an  application  pursu- 
ant to  section  8(f)  of  the  Act  for  an  or- 
der of  the  Commission  declaring  that 
Applicant  has  ceased  to  be  an  investment 
company  as  defined  in  the  Act.  All  in- 
terested persons  are  referred  to  the  ap- 
plication on  file  with  the  Commission  for 
a  statement  of  the  representations  con- 
tained therein,  which  are  summarized 
below. 

Applicant  was  organized  under  the 
laws  of  the  State  of  Iklaryland  on  Sep- 
tember 19,  1974.  A  notlflcaticm  of  reg- 
istration was  filed  with  the  Commission 
on  September  20,  1974,  and  registration 
statements  pursuant  to  section  8  of  the 
Act  and  imder  the  Securities  Act  of  1933 
were  filed  in  October  1974. 

AppUcant  states  that  due  to  changes 
in  economic  conditions,  business  opera- 
tions of  Applicant  were  never  com- 
menced. No  capital  has  been  invested  in 
Applicant  and  Applicant's  registration 
statement  under  the  Securities  Act  of 
1933  wsis  declared  abandoned  by  order  of 
the  Commission  on  Oct<rf)er  28,  1975. 

Section  8(f)  of  the  Act  i»ovldes.  in 
pertinent  part,  that  whenever  the  Com- 
mission, upon  application,  finds  that  a 
registered  investment  company  has 
ceased  to  be  an  investment  cmnpany,  it 
shall  so  declare  by  order,  and  upon  the 
taking  effect  of  such  order  the  registra- 
tion of  such  company  shall  cease  to  be 
in  effect. 

Notice  Is  further  given  that  any  inter- 
ested perswi  may.  not  later  than  Peb- 
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rmary  7,  1977.  at  5:30  p.m.,  submit  to  the 
Oommisslon  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his  Interest, 
tke  reasons  for  such  request  and  the  Is- 
sues of  fact  or  law  proposed  to  be  contro- 
verted, or  he  may  request  that  he  be  noti- 
fied if  the  Commission  shall  order  a 
hearing  thereon.  Any  such  commimlca- 
tion  should  be  addressed:  Secretary.  Se- 
cnrities  and  Exchange  Commission, 
Washington.  DC.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mall  upon  Applicant  at  the  address  set 
forth  above.  Proof  of  such  service  fby 
affidavit,  or  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed  con- 
temporaneously with  the  request.  As  pro- 
vided by  Rule  0-5  of  the  Rules  and 
Regulations  promulpated  under  the  Act. 
an  order  disposing  of  the  application  will 
be  Issued  as  of  course  followtag  said  date 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the 
commission's  own  motion.  Persons  who 
request  a  hearing  or  advice  as  to  whether 
a  hearing  is  ordered  will  receive  any  no- 
tices and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if  or- 
clered)  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
o(  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  P^tzsimmons. 
Secretary. 
[FB  Doc.77-1941  Filed  l-19-77;8:45  a.m.l 


MIDWEST  STOCK  EXCHANGE,  INC. 

Application  for  Unlisted  Trading  Privileges 
and  of  Opportunity  for  Hearing 

January  13,  1977. 
The  above  named  national  securities 
exchange  has  filed  an  application  with 
tke  Securities  and  Exchange  Commission 
piusuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  ot  1934  and  Rule 
12f-l  thereunder,  for  unlisted  trading 
privileges  in  the  security  of  the  company 
at  set  forth  below,  which  security  Is  listed 
and  registered  on  one  or  more  other  na- 
tional securities  exchanges: 

VkrUn  A«8ocl*t«s.  Fll«  No.  7-4904,  Common 
Stock— $1  Par  Value. 

Upon  receipt  of  a  request,  on  or  before 
January  29.  1977  from  any  Interested 
-person,  the  Commission  will  determine 
whether  the  application  with  respect  to 
the  company  named  shall  be  set  down  for 
bearing.  Any  such  request  should  state 
briefly  the  title  of  the  security  in  which 
that  person  is  interested,  the  nature  of 
the  interest  of  the  person  making  the  re- 
(yiest.  and  the  position  he  proposes  to 
take  at  the  hearing,  If  ordered.  In  addi- 
tion, any  Interested  person  may  submit 
his  views  or  any  additional  facts  bearing 
on  the  said  appllcatl(m  by  means  of  a 
letter  addressed  to  the  Secretary,  Securi- 
ties and  Exchange  Commission,  Wash- 
iBffton.  D.C.  20549  not  later  than  the 
date  specified.  If  no  request  for  a  hearing 
with  respect  to  the  particular  appUcaUon 
la  made,  such  i^pllcatlao  wlU  be^  deter- 
mined by  order  of  the  Commission  on 
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the  basis  of  the  facts  stated  therein  and 
other  information  contained  in  the  oflB- 
clal  files  of  the  Commission  pertammg 
thereto. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons, 
Secretary. 

JPR  Doc.77-1942  Piled  l-19-77;8:45  a.m.] 


[Rel.  No.  9608;  812-4040] 

STEPHENS  ARKANSAS  TAX-EXEMPT  BOND 
FUND,  SERIES  ONE  (AND  SUBSEQUENT 
SERIES)  AND  STEPHENS,  INC. 

Fling  of  Application  Pursuant  to  Section 
6(c)  of  the  Act  for  an  Order  of  Exemption 

jANtTARY    14,    1977. 

Notice  is  hereby  given  that  Stephens 
Arkansas  Tax-Exempt  Bond  Fund, 
Series  One  and  Subsequent  Series 
("Fund"),  a  unit  investment  trust  reg- 
istered under  the  Investment  Company 
Act  of  1940  ("Act")  and  its  sponsor, 
Stephens,  Inc.  ("Sponsor"),  114  East 
Capital  Avenue,  Little  Rock,  Arkansas 
72201,  (hereinafter  the  Sponsor  and  the 
Flind  are  referred  to  collectively  as  "Ap- 
plicants"), have  filed  an  application  on 
October  12.  1976  and  amendments 
thereto  on  December  29,  1976,  and  Janu- 
apr  13,  1977,  pursuant  to  section  6(c)  of 
the  Act  for  an  order  of  the  Commission 
exempting  the  Fund  from  the  provisions 
ot  Section  14(a)  of  the  Act,  exempttog 
the  frequency  of  capital  gains  distribu- 
tions of  the  Fund  from  the  provisions  of . 
Rule  19b-l  and  exempttog  the  secondary 

aarket  operations  of  the  Sponsor  from 
e  provisions  of  Rule  22c-l  under  the 
Aict.  AU  Interested  persons  are  referred 
to  the  application  on  file  with  the  Com- 
mission for  a  statement  of  the  repre- 
sentations contained  therein,  which  are 
summarized  below. 

The  Fund  will  be  comprised  of  a 
series  of  trusts,  each  of  which  will  be 
governed  by  a  separate  Trust  Indenture 
and  Agreement  ("Indenture")  (herein- 
after Series  One  of  the  Fund  is  referred 
to  as  "Series  One";  all  subsequent  series 
are  collectively  referred  to  as  the 
"Series";  and  Series  and  Series  One  are 
collectively  referred  to  as  the  "Funds" 
and  severally  referred  to  as  the  "Fund") . 
The  Sponsor  has  filed  a  Form  S-6  Regis- 
tration Statement  imder  the  Securities 
Act  of  1933  ("1933  Act")  for  Series  One. 
A  similar  registration  statement  will  be 
filed  for  each  subsequent  series.  Each 
Indenture  will  be  executed  on  or  about 
the  time  the  registration  statement 
under  the  1933  Act  for  each  such  Series 
becomes  effective.  Each  Indenture  wUl 
have  the  Sponsor  acting  as  such,  the 
Ifnlon  National  Bank,  Little  Rock,  as 
Trustee,  and  Robert  P.  Llndsey,  Little 
Rock,  Arkansas,  as  Evaluator.  Each  In- 
denture will  contain  substantially  Identi- 
cal terms  and  conditions.  Pursuant  to 
the  Indenture,  tiie  Sponsor  will  deposit 
With  the  Trustee  bonds  ("Bonds") 
Mihicb  the  Sponsor  shall  have  accumu- 
lated for  such  purpose  in  an  amount  at 
least  equal  to  the  aggregate  principal 


amount  erf  units  to  be  offered.  Simul- 
taneously with  such  deposit  the  Trustee 
will  deliver  to  the  Sponsor  registered 
certificates  for  the  imlts  which  will 
represent  the  entire  ownership  of  the 
respective  Fund.  These  units  will  in  turn 
be  offered  for  sale  to  the  public  by  the 
Sponsor.  The  1933  Act  registration 
statement  for  Series  One  covers  a  maxi- 
mum of  28,000  units  of  fractional  un- 
divided interest  in  Series  One  to  be  of- 
fered to  investors  at  the  public  offering 
price  set  forth  in  the  prospectus  includ- 
ed in  the  1933  Act  registration  state- 
ment, including  5.250  units  registered 
for  secondary  market  purposes.  The  1933 
'Vft  registration  statement  for  Serie.s 
One  has  not  yet  become  effective. 

Applicants  state  that  the  Bonds  de- 
posited in  each  Series  will  not  be  pledged 
or  be  in  any  other  way  subjected  to  any 
debt  at  any  time  after  the  bonds  are 
deposited  in  the  Fund  except  for  the 
lien  of  the  Trustee  as  security  for  cer- 
tain liabilities  set  forth  in  the  Indenture. 
All  such  Bonds  will  be  Interest-bearing 
obligations  issued  by  or  on  behalf  of  the 
State  of  Arkansas  or  cities,  coimties. 
municinalities,  school  districts,  and 
authorities  and  political  subdivisions 
thereof,  the  Interest  on  which  will  be, 
in  the  opinion  of  counsel,  exempt  from 
all  Federal  Income  tax.  and  under  cer- 
tain conditions  Arkansas  income  tax 
upder  existing  law. 

The  a<;sets  of  each  Series  will  consist 
of  the  Bonds  initially  deposited,  such 
other  bonds  as  any  continue  to  be  held 
from  time  t»  time  In  exchange  or  sub- 
stitution for  any  of  the  Bonds  upon  cer- 
tain refundings,  accrued  and  undistrib- 
uted interest,  and  undistributed  cash. 
Certain  of  these  Bonds  may  from  time 
to  time  be  sold  imder  the  speciaj  cir- 
cumstances set  forth  In  the  Indenture 
with  respect  to  such  Series  or  may  be 
redeemed  or  may  mature  In  accordance 
with  their  terms.  The  proceeds  from 
such  disposition  will  be  distributed  to 
Unitholders  and  not  reinvested.  There 
Is  no  provision  in  the  Indenture  for  the 
sale  of  Bonds  and  the  reinvestment  of 
proceeds  thereof,  and  such  activity  will 
not  take  place. 

Each  unit  of  the  Fund  will  represent 
a  fractional  undivided  Interest,  the 
numerator  of  the  fractional  Interest 
represented  will  be  1  and  the  denomi- 
nator vrill  be  the  number  of  Units  Issued 
and  outstanding  In  any  particular 
Series.  Units  are  redeemable,  and  In  the 
event  that  any  Units  are  redeemed,  the 
fractional  undivided  Interest  represent- 
ed by  each  Unit  will  be  Increased  ac- 
cordingly. Units  will  remain  outstand- 
ing untU  redeemed  or  until  the  termina- 
tion^ of  the  Indentm-e.  The  Indenture 
may  be  terminated  with  respect  to  any 
Series  upon  approval  by  66%  percent  of 
the  Unitholders  of  such  Series  or.  In  the 
event  that  the  value  of  the  bonds  In 
such  Series  shall  fall  below  40  percent 
of  the  principal  amoimt  of  the  bonds 
Initially  deposited  in  such  Series,  upon 
direction  of  the  Sponsor  to  the  Trustee. 
There  is  no  provision  In  the  Indenture 
for  the  Issuance  of  any  units  after  the 
initial  offering  of  imlts  and  such  activ- 
ity will  not  take  place  (except  to  the 
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extent  that  the  secondary  trading  by  the 
Sponsor  In  the  Units  is  deemed  the  issu- 
ance of  Units  under  the  Act) . 

The  Sponsor,  while  under  no  obliga- 
tion to  do  so,  Intends  to  maintain  a  mar- 
ket for  Units  of  the  Fimd  and  to  offer 
to  purchase  such  Units  at  prices  based 
on  the  most  recent  evaluation  by  the 
Evaluator  or  Sponsor,  which  prices  will 
be  based  upon  the  offering  prices  of  the 
underlying  Bonds.  The  Sponsor  will  not 
purchase  any  Units  at  a  price  less  than 
a  price  based  on  the  aggregate  offering 
price  of  the  underlying  Bonds.  Resales  of 
such  Units  will  be  made  by  the  Sponsor 
at  the  public  offering  price  set  forth  in 
the  then  currently  effective  Prospectus. 

Section  14(a) 

Section  14(a)  of  the  Act  requires  that 
a  registered  Investment  company,  prior 
to  making  a  public  offering  of  its  securi- 
ties: (a)  Have  a  net  worth  of  $100,000, 
(b)  have  previously  made  a  public  offer- 
ing and  at  that  time  have  had  a  net 
worth  of  $100,000,  or  (c)  have  made  ar- 
rangements for  at  least  $100,000  to  be 
paid  In  by  25  or  fewer  persons  before 
acceptance  of  public  subscriptions. 

Applicants  assert  that  section  14(a) 
of  the  Act  Is  Intended  to  limit  the  forma- 
tion of  undercapitalized  Investment  com- 
panies. Applicants  state  ih&t  it  is  in- 
tended that  each  Series,  at  the  date  of 
deposit  and  before  any  Unit  is  offered 
to  the  public,  will  have  a  net  worth  far 
In  excess  of  $100,000,  and  that  the 
Sponsor  Intends  to  sell  all  Units  to  the 
public  at  offering  prices  disclosed  in  the 
Prospectus  for  each  such  Series,  and 
that  other  applicable  Information  con- 
cerning the  underlying  Bonds  will  be 
disclosed  In  the  Prospectus.  Applicants 
seek  an  exemption  from  the  provisions  of 
section  14(a),  In  order  that  a  public 
offering  of  imlts  of  the  Funds  as  de- 
scribed above  may  be  made. 

In  connection  with  the  requested 
exemption  from  section  14(a),  the 
Sponsor  agrees:  (i)  To  refund  on  de- 
mand and  without  deduction  all  sales 
charges  to  purchasers  of  Units  of  a  Series 
If,  within  90  days  from  the  time  that  the 
registration  statement  imder  the  1933 
Act  relating  to  such  Series  becomes  ef- 
fective, the  net  worth  of  such  Series 
shall  be  reduced  to  less  than  $100,000, 
or  if  such  Series  Is  terminated;  di)  to 
instruct  the  Trustee  on  the  date  the 
bonds  are  deposited  In  each  such  Series 
that  In  the  event  that  redemption  by  the 
Sponsor  of  Units  constituting  a  part  of 
the  unsold  Units  of  any  Series  shall  re- 
sult in  that  Series  having  a  net  worth 
less  than  40  percent  of  the  principal 
amount  of  Bonds  initially  deposited  in 
such  Series,  that  the  Trustee  shall  ter- 
minate such  Series  In  the  maimer  pro- 
vided In  the  Indenture,  and  distribute 
any  bonds  or  other  assets  deposited  with 
the  Trustee  piu-suant  to  the  Indenture 
as  provided  therein;  and  (ill)  In  the 
event  of  termination  for  the  reasons  de- 
scribed In  (11)  above,  to  refund  any  sales 
load  to  any  purchasers  of  units  pur- 
chased from  the  Sponsor  on  demand  and 
without  any  deduction. 


Rule  19b-l 

Rule  19b-l(a)  provides,  in  substance, 
that  no  registered  Investment  c<»npany 
which  Is  a  "regulated  tovestment  com- 
pany" as  defined  In  section  851  of  the 
Internal  Revenue  Code  shall  make  more 
than  one  distribution  of  long  term 
capital  gains  in  any  one  taxable  year 
of  such  mvestment  company.  Paragraph 
(b)  of  said  Rule  contains  a  similar  pro- 
hibition for  a  company  not  a  "regulated 
investment  company"  but  permits  a  imit 
investment  trust  to  distribute  capital 
gain  dividends  received  from  a  "regu- 
lated investment  company"  within  a 
reasonable  time  after  receipt. 

The  Fund  proposes  to  make  quarterly 
distributions  of  prmcipal  and  interest 
to  Unitholders  of  a  Series.  Distributions 
of  principal  constituting  capital  gains 
to  Unitholders  may  arise  m  two  In- 
stances :  ( 1 )  If  an  issumg  authority  calls 
or  redeems  an  issue  held  in  the  portfolio, 
the  sums  received  by  the  Fund  will  be 
distributed  to  a  Unitholder  on  the  next 
distribution  date;  and  (2)  if  imits  are 
redeemed  by  the  Trustee  and  bonds  from 
the  portfolio  are  sold  to  provide  the 
funds  necessary  for  such  redemption, 
each  Unitholder  will  receive  his  pro  rata 
portion  of  the  proceeds  from  the  bonds 
sold  over  the  amount  required  to  satisfy 
such  redemption  distribution.  In  such 
instances,  a  Unitholder  may  receive  in 
his  distribution  funds  which  constitute 
capital  gains,  since  In  some  cases  the 
value  of  the  portfolio  bonds  redeemed  or 
sold  may  have  increased  since  the  date 
of  initial  deposit. 

Applicants  state  that  the  dangers 
against  which  Rule  19b-l  Is  Intended  to 
guard  will  not  exist  in  connection  with 
any  Series  of  the  Fund,  because  neither 
the  Fund  nor  the  Sponsor  has  control 
over  the  events  whieh  would  trigger 
capital  gains,  I.e.,  the  tendering  of  units 
for  redemption  and  the  prepayment  of 
portfolio  bonds  by  the  issuing  authorities. 
The  Fund  seeks  to  make  a  combined  dis- 
tribution of  principal,  including  capital 
gains,  and  Interest  each  quarter,  and 
states  that  any  capital  gains  in  such 
distribution  will  be  clearly  Indicated  as 
such  In  accompanying  reports  to  Unit- 
holders. In  addition,  it  is  alleged  that  the 
amounts  involved  In  the  normal  distribu- 
tion of  principal  will  be  relatively  small 
in  comparison  to  the  normal  interest 
distribution. 

As  noted  above,  paragraph  <b»  of  Rule 
19b-l  provides  that  a  unit  investment 
trust  may  distribute  capital  gain  divi- 
dends received  from  a  "regulated  tovest- 
ment company"  wlthto  a  reasonable  time 
after  receipt.  Applicants  assert  that  the 
purpose  behtad  stKh  provision  is  to  avoid 
forctog  unit  investment  trusts  to  accu- 
mulate valid  distributions  received 
throughout  the  year  and  distribute  them 
only  at  year  end.  Applicants  further  al- 
lege that  the  situation  presented  by  them 
places  the  Fimd  squarely  within  the  pur- 
pose of  such  provision.  However,  In  order 
to  comply  with  the  literal  requirements 
of  the  Rule,  the  respective  Series  of  the 
P\md  would  be  forced  to  hold  any  moneys 


which  would  constitute  capital  gains 
upon  distribution  until  the  end  of  their 
taxable  years.  The  Applicants  contend 
that  such  a  practice  would  clearly  be 
detrimental  to  the  Unitholders. 

Rule  22c-l 

Rule  22c-l  provides,  in  relevant  part, 
that  redeemable  securttes  of  registered 
Inve.'^tment  compsmies  may  not  be  sold, 
redeemed  or  repurchased  except  at  a 
price  based  on  the  current  net  asset 
value  (computed  on  each  day  during 
wliich  the  New  York  Stock  Exchange  is 
open  for  tradmg  not  less  frequently  than 
once  dally  as  of  the  time  of  the  close  of 
trading  on  such  exchange)  which  Is  next 
computed  after  receipt  of  a  tender  of 
such  security  for  redemption,  or  of  an 
order  to  purchase  or  sell  such  security. 

Applicants  state  that  Rule  22c-l  has 
two  purposes:  (1)  To  eliminate  or  to  re- 
duce so  far  as  reasonably  practicable  any 
dilution  of  the  value  of  outstanding  re- 
deemable securities  of  registered  Invest- 
ment companies  which  might  occur 
through  the  sale,  redemption  or  repur- 
chase of  such  securities  at  prices  other 
than  their  current  net  asset  values;  and 
(2)  to  minimize  speculative  trading  prac- 
tices in  the  sectirites  of  registered  Invest- 
ment companies. 

Applicants  contend  that  Rule  22c-l  is 
intended  to  guard  against  the  danger  of 
excessive  speculation  in  investment  com- 
pany securities.  Appllcsmts  allege  that  as 
a  practical  matter,  this  danger  does  not 
exist  with  respect  to  the  Fund  since  the 
whole  appeal  of  the  Fund  Is  to  investors 
seeking  Income  and  conservation  of 
capital  (the  stated  objectlvee  of  the 
Fund)  rather  than  capital  appreciation. 

The  followtog  pricing  pieoedures  for 
the  purpose  of  effecting  redemption,  re- 
purchase, sale  and  resale  transactions 
will  be  followed  by  the  Fund: 

During  the  Initial  public  offering  pe- 
riod, the  public  offerta^  prl«e  win  be 
based  upon  the  offering  prlow  of  the  un- 
derlying Bonds  plus  a  sales  ^arge  not  to 
exceed  5  percent  of  the  public  offering 
price  per  unit.  During  the  initial  public 
offering  period,  the  Sponsor  may  repur- 
chase Units  at  a  price  based  upon  the 
offering  price  of  the  underlying  Bonds. 

On  the  date  of  deposit,  the  Evaluator 
will  make  an  evaluation  of  the  under- 
lying Bonds  based  upon  both  the  bid  and 
offering  prices  of  such  Bonds.  Thereafter 
during  the  initial  public  offering  period, 
the  Evaluator  will  make  a  similar  evaluir- 
tion  on  each  Friday,  or  on  the  preceding 
Thursday  if  Friday  Is  a  legal  holiday 
recognized  as  such  by  the  New  York 
Stock  Exchange,  such  evaluations  being 
made  as  of  the  close  of  trading  on  the 
New  York  Stock  Exchange.  During  the 
initial  public  offering  period,  on  each 
business  day,  other  than  the  date  of 
deposit  and  other  thau  each  date  on 
which  the  evaluator  will  make  his  weekly 
evaluation,  the  Sponsor  will  make  a  daily 
evaluation  of  the  bid  and  offering  prices 
of  the  underlsing  B<mdfl,  such  evalua- 
tions betog  made  as  of  the  close  of  trad- 
ing on  the  New  York  Stock  Exchange. 

During  the  Initial  public  offering  pe- 
riod, redemption  of  Units  win  be  based 
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opon  the  bid  prices  of  the  underlying 
BODds.  The  Trustee  will  utilize  auch  bid 
price  evaluation,  as  described  herein,  to 
daily  determine  the  Unit  Value  of  the 
Units  of  the  Fund,  which  Unit  Value 
will  be  the  redemption  price  for  Units 
tendered  for  redemption  before  the  close 
of  trading  on  the  New  York  Stock  Ex- 
change on  any  business  day.  Business 
day  Is  defined  to  mean  each  day  on  which 
tke  New  York  Stock  Exchange  is  open 
for  trading. 

The  public  offering  prlte,  the  repur- 
chase price,  and  the  redemption  price 
during  the  initial  public  offering  period 
will  be  readjusted  daily  In  accordance 
with  the  evaluations  by  the  Evaluator 
and  Sponsor,  such  readjusted  prices  to 
be  effective  for  all  Units  tendered  for  re- 
demption. Units  sold,  or  Units  repur- 
chased before  the  close  of  trading  on  the 
ITew  York  Stock  Exchange  on  such  day 
ol-adjustment.  For  all  Units  tendered  for 
rademption.  repurchase  or  sale  after  the 
close  of  trading  on  the  New  York  Ex- 
change, the  relevant  prices  will  be  com- 
puted as  of  the  next  time  for  evaluation 
as  described  herein. 

During  the  secondary  market  period, 
which  Is  the  period  subsequent  to  the  ter- 
mination of  the  initial  offering  period,  the 
Sponsor,  while  not  obligated  to  do  so, 
Inlends  to  offer  to  purchase  units  at 
pzices  based  on  the  offering  side  evalua- 
tl«D  of  the  bonds  In  the  Fund.  During 
tbe  secondary  market  period  the  Spon- 
sor may  also  sell  Units  based  upon  the 
offering  prices  of  the  underlying  Bonds 
plus  a  sales  charge  not  to  exceed  5  per- 
cent of  the  secondary  market  offering 
price  per  unit.  During  the  secondary 
market  period,  redemption  of  Units  will 
continue  to  be  made  on  the  basis  of  the 
Md  prices  of  the  underlying  Bonds. 

During  the  secondary  market  period, 
the  Evaluator  will  make  an  evaluation  of 
the  underlying  Bonds  on  each  Friday, 
Thursday  If  Friday  is  a  legal  holiday,  as 
ot  ttie  close  of  trading  cm  the  New  Yort: 
Stock  Exchange,  such  evaluation  to  be 
both  for  the  bid  and  offering  prices  of 
^e  underlying  Bonds.  The  bid  evaluation 
win  be  used  by  the  Trustee  for  purposes 
of  redemption  during  the  week  follow- 
ing the  evaluation.  The  offering  evalua- 
tlDDB  win  be  used  by  the  Sponsor  In  de- 
termining its  repurchase  and  sale  prices 
dnrlng  the  following  week. 

Aivllcants  state  that  the  Sponsor  has 
undertaken  to  adopt  a  procedure  whereby 
It  will  review  on  each  business  day,  ex- 
cept on  days  when  the  Evaluator  makes 
his  Evaluation,  the  underlying  bid  and 
offering  prices  of  the  Bonds  In  the  F\md. 
la  the  case  of  a  repurchase.  If  the  Spon- 
sor cannot  state  that  the  current  bid 
price  Is  not  higher  than  the  offering  side 
evaluation,  computed  as  of  the  last  busi- 
ness day  of  the  previous  week,  the  Spon- 
sor will  make  a  full  evaluation.  Tlie 
Sponsor  has  agreed  that.  In  case  of  the 
resale  of  Units  In  the  secondary  market, 
11  tlie  Sponsor  cannot  state  that  the  of- 
fering side  evaluation  computed  as  of  the 
last  business  day  of  the  previous  week  Is 
not  moT«  than  one-half  point  greater 
than  the  current  offering  side  evaluation. 
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a  fun  evalutalc«  wlU  be  made,  which 
evaluation  wUl  then  be  utilized  for  the 
purpose  of  effecting  redemption,  repur- 
chase and  sale  transactions  of  Units  until 
the  next  weekly  evaluation  by  the  EJvalu- 
ator  or  until  such  evaluations  have  to  be 
re-evaluated  in  accordance  with  the  daUy 
review  by  the  Sponsor. 

Unit  Value  is  defined  to  be  the  pro  rata 
share  of  each  Unit  In  the  Fund  deter- 
mined on  the  basis, of  (1)  cash  on  hand 
in  the  P\md  or  monies  in  the  process  of 
being  collected,  (2)  the  value  on  the  bid 
side  of  the  market  as  reported  by  the 
Evaluator  of  the  underlying  Bonds  m  the 
Fiand,  and  (3)  interest  accrued  thereon 
but  not  subject  to  collection,  less  (1) 
amounts  representing  taxes  or  govern- 
mental charges  payable  out  of  the  Fund, 
(2.)  accrued  expenses  of  the  Fund,  and 
(3)  cash  held  for  distribution  to  Unit- 
holders as  of  a  record  date  prior  to  the 
Utilt  Value  determination  then  being 
made. 

The  secondary  market  activities  of  the 
Sponsor  and  the  manner  for  the  acqui- 
sition by  investors  of  new  Units,  may  be 
deemed  to  violate  Rule  22c-l  because  of 
the  absence  of  daily  pricing.  Applicants 
ccBitend,  however,  that  the  piu-poses  of  ] 
Rule  22C-1  wiU  not  be  offended  by  the  ' 
Spc«isor's  secondary  market  activities. 
Applicants  assert  that  the  pricing  of 
Units  by  the  Sponsor  In  the  secondary 
market  wlU  In  no  way  dilute  the  assets 
of  the  Fund,  and  that  Unitholders  will 
benefit  from  the  Sponsor's  pricing  pro- 
cedure In  the  secondary  market  since 
they  win  normally  receive  a  higher  re- 
purchase price  for  their  Units  than  they 
could  be  redeeming  their  Units  at  the 
current  net  asset  value  and  that  this  wiU 
be  accomplished  without  the  cost  burden 
to  the  P\md  of  dally  evaluations  of  the 
unit  redemption  value. 

Applicants  also  contend  that  specula- 
tion In  Units  of  any  Series  Is  unlikely  be- 
cause price  changes  are  limited  In  re- 
spect to  the  kind  of  bonds  which  will  be 
held  by  such  Series. 

Applicants  therefore  request  an  ex- 
emption from  the  provisions  of  Rule  22c- 
1  for  Series  1  and  for  all  subsequently 
created  Series  Insofar  as  the  Rule  may 
apply  after  completion  of  the  primary 
distribution  of  Units  of  such  Series. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission  may,  upon  ap- 
plication, conditionally  or  uncondition- 
ally exempt  any  person,  seciuity,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions  from 
any  provisions  of  the  Act  or  of  any  rule  or 
regulation  imder  the  Act,  If  and  to  the 
eKtent  such  exemption  is  necessary  or 
appropriate  in  the  public  Interest  and 
consistent  with  the  protection  of  Invest- 
ors and  the  purposes  fairly  intended  by 
the  policy  and  provisions  of  the  Act. 

Notice  Is  further  given  that  any  Inter- 
ested person  may.  not  later  than  Feb- 
ruary 7,  1977,  at  12:30  p.m.,  submit  to 
the  Commission  In  writing  a  request  for 
a  hearing  on  the  application  accompa- 
nied by  a  statement  as  to  the  nature  of 
his  Interest,  the  reason  for  such  request 
and  the  Issues,  If  any,  of  fact  or  law  pro- 


posed to  be  controverted,  or  he  may  re- 
quest that  he  be  notified  If  the  Com- 
mission orders  a  hearing  thereon.  Any 
such  communication  should  be  Eid- 
dressed:  Secretary,  Securities  and  Ex- 
change Commission,  Washington,  D.C. 
20549.  A  copy  of  such  request  shall  be 
served  personally  or  by  mall  upon  the 
Applicants  at  the  address  stated  above. 
Proof  of  such  service  (by  afladavit,  or,  in 
the  case  of  an  attomey-at-law,  by  cer- 
tificate) shall  be  filed  contemporaneously 
with  the  request.  As  provided  by  Rule  0-5 
of  the  Rules  and  Regulations  promul- 
gated under  the  Act,  an  order  disposing 
of  the  application  herein  will  be  issued  as 
of  course  following  said  date,  unless  the 
Commission  thereafter  orders  a  hearing 
uix>n  request  or  upon  the  Commission's 
own  motion.  Persons,  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing  Is 
ordered,  will  receive  any  notices  and 
orders  issued  In  the  matter.  Including  the 
date  of  the  hearing  (if  ordered)  and  £uiy 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Mansigement,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc.77-1943  Filed  1-19-77;  8:45  amj 


[Release  No.  8609;  812-4053] 

SoGEN  INTERNATIONAL  FUND,   INC. 

Rling  of  Application  for  Exemption  From 
■      Section  2(a)(ig)  of  the  Act 

Jantjary  14,  1977. 

Notice  is  hereby  given  that  SoOen  In- 
tematlontil  Fund.  Inc.  ("Applicant") ,  20 
Broad  Street,  New  York,  New  York  10005, 
a  Delaware  corporation  registered  under 
the  Investment  Company  Act  of  1940 
("Act")  as  a  diversified,  open-end,  man- 
agement investment  company,  filed  an 
application  on  November  12,  1976,  pur- 
suant to  section  6(c)  of  the  Act,  for  an 
order  declaring  that  Richard  M.  Bressler 
("Bressler")  shaU  not  be  deemed  to  be 
an  "Interested  person"  of  the  Applicant, 
or  SoGen-S\flss  International  Corpora- 
tion ("Adviser"),  the  Investment  adviser 
to  and  principal  underwriter  of  the  Ap- 
plicant, or  Smith  Barney,  Harris  Upham 
ti  Co.,  Incorporated  ("Sublnvestment 
Adviser") ,  the  sub-Investment  adviser  to 
the  Applicant,  within  the  meaning  of  sec- 
tion 2(a)  (19)  of  the  Act  solely  by  reason 
of  his  being  a  director  of  Union  Mutual 
Life  Insurance  Company  ("Union  Mutual 
Life") ,  a  Maine  life  insurance  company, 
and  Unlonmutual  Corporation  ("Union- 
mutual")  a  wholly-owned  subsidiary  of 
Union  Mutual  Life.  All  Interestered  per- 
sons are  referred  to  the  application  on 
file  with  the  Commission  for  a  statement 
of  the  representations  ccaitained  therein, 
which  are  summarized  below. 

Bressler  is  currently  a  director  of  Ap- 
plicant, and  at  the  same  time  Is  a  direc- 
tor of  both  Union  Mutual  Life  and 
Unlonmutual.  According  to  the  applica- 
tion, UnlonmutuEd  Sales  Corporation 
("Unlonmutual  Sales") ,  a  wholly-owned 
subsidiary  of  Unlonmutual  Equity  Cor- 
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poration,  which  tn  tiim  is  a  wholly- 
owned  subsidiary  of  Unlonmutual.  Is 
registered  as  a  broker -dealer  under  the 
Securities  Exchange  Act  of  1934  ("Ex- 
change Act").  It  is  represented  that 
Unlonmutual  also  holds  a  12.5  percent 
Interest  in  Llnsco  Corporation  ("Linsco") 
of  Washington," D.C,  a  registered  broker- 
dealer  luider  the  Exchange  Act. 

Sections  2(a)  (19)  (A)  (v)  and  (B)  (v) 
of  the  Act  define  an  "Interested  person" 
of  an  Investment  company  and  of  an  in- 
vestment adviser  of  an  Investment  com- 
pany to  Include  any  broker  or  dealer 
registered  under  the  Exchange  Act  or 
any  affiliated  person  of  such  broker  or 
dealer.  Section  2(a)  (3)  of  the  Act  in- 
cludes in  the  definition  of  an  "aflUlated 
person"  any  person  directly  or  Indirectly 
controlling,  controlled  by  or  under  com- 
mon control  with  such  other  person. 

Applicant  states  that  because  of 
Bressler's  position  as  a  director  of 
Unlonmutual  Life  and  Unionmutual, 
Bressler  might  be  considered  for  pur- 
poses of  section  2(a)  (19)  of  the  Act,  to 
be  an  afBliated  person  of  Unlonmutual 
Sales  and/or  Linsco  and,  thus,  an  in- 
terested person  of  the  Applicant,  the  Ad- 
viser and  the  Sub-investment  Adviser. 

Applicant  states  that  Unionmutual 
Sales  has  been  inactive  since  June  25, 
1976,  prior  to  which  time  its  sole  function 
was  to  act  as  principal  underwriter  for 
Lighthouse  Fund  B,  Inc.  ("Lighthouse") 
a  registered,  open-end  management  In- 
vestment company  organized  by  Union 
Mutual  Life.  It  Is  further  stated  that  on 
June  25.  1976,  Lighthouse  sold  substan- 
tlaUy  all  of  Its  assets  to  Sigma  Capital 
Shares,  Inc.  ("Sigma"),  a  registered, 
open-end  management  Investment  com- 
psmy,  in  return  for  shares  of  Sigma. 
Lighthouse  subsequenOy  distributed  the 
Sigma  shares  to  Its  shareholders,  and  It 
Is  In  the  process  of  dissolving.  On  Sep- 
tember 7, 1976,  the  Commission  issued  an 
order  (Investment  Company  Act  Release 
No.  9428)  pursuant  to  an  application  of 
Lighthouse  declaring  that  Lighthouse 
had  ceased  to  be  an  Investment  company 
as  defined  In  the  Act.  AppUcant  states 
that  Unionmutual  Sales  has  not  other- 
wise acted  as  a  broker -dealer  and  that 
Union  Mutual  Life  has  advised  Appli- 
cant that  no  definite  plans  have  been 
formed  concerning  the  future  activities 
of  Unlonmutual  Sales. 

Applicant  states  that  Linsco  was 
formed  by  eight  insurance  companies 
(Mie  being  unionmutual) ,  each  of  which 
owns  12.5  percent  of  Its  shares.  In  order 
to  share  the  costs  of  establishing  and  op- 
erating a  broker-dealer  which  would 
be  licensed  In  most  states  for  the  retail 
sale  of  mutual  fimd  shares  and  variable 
annuities.  Insurance  agents  of  the  eight 
life  insurance  companies  who  desire  to 
offer  these  products  to  their  clients  may 
register  with  the  National  Association  of 
Securities  Dealers  as  registered  repre- 
sentatives of  Linsco.  In  addition.  It  Is 
stated  that  Linsco  occasionally  arranges 
private  placements  and  real  estate  syn- 
dications and  may  otherwise  act  as  a 
broker-dealer.  Applicant  represents  that 
neither  Unlonmutual  Sales  nor  Linsco 
has  ever  engaged  In  securities  transac- 


tions on  behalf  of  Applicant  or  has  ever 
participated  In  the  sale  of  Applicant's 
shares. 

According  to  the  application,  Bressler 
lives  In  Los  Angeles,  and  his  principal  oc- 
cupation Is  his  position  as  Senior  Vice 
President-Finance  of  Atlantic  Richfield 
Company.  It  is  represented  that  Bressler, 
as  a  director  of  Union  Mutual  Life  and 
Unlonmutual.  shares  in  the  general  re- 
sponsibility of  the  directors  of  both  com- 
panies for  the  management  of  their  af- 
fairs, but  does  not  participate  In  the  day- 
to-day  operations  of  either  company; 
that  he  Is  neither  a  director  nor  an  oflB- 
cer  of  Unlonmutual  Sales  or  Linsco  or 
tn  any  other  way  a  participant  in  the 
day-to-day  operations  of  said  broker- 
dealers;  that  other  than  his  fees  as  a  di- 
rector of  Union  Mutual  Life  and  Union- 
mutual,  which  comprises  an  insignificant 
portion  of  his  total  income,  Bressler  re- 
ceives no  remuneration  from  Union  Mu- 
tual Life,  Its  subsidiaries  or  Linsco;  and 
that  Bressler  has  no  personal  interest  in 
the  operations  of  Union  Mutual  Life,  its 
subsidiaries  or  Linsco. 

Applicant  represents  and  warrants  to 
the  Commission  that,  so  long  as  BressleV 
remains  one  of  its  directors,  Applicant 
will  not  knowingly  purchase  any  securi- 
ties from  or  through  or  sell  any  securi- 
ties to  or  through.  Union  Mutual  Life,  its 
subsidiaries  or  Linsco,  and  that  neither 
Union  Mutual  Life  nor  Linsco  will  be  per- 
mitted to  participate  in  the  distribution 
of  Applicant's  shares. 

Applicant  requests  that  an  order  be 
issued,  pursuant  to  section  6(c)  of  the 
Act  declaring  that  Bressler  shaU  not  be 
deemed  an  Interested  person  of  AppU- 
cant, the  Adviser  or  the  Sub-Investment 
Adviser  within  the  meaning  of  section 
2(a)  (19)  of  the  Act  solely  by  reason  of 
his  being  a  director  of  Union  Mutual  Life 
and  Unlonmutual. 

Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon  amplica- 
tion, may  conditionally  or  imconditlon- 
ally  exempt  any  person  or  transaction 
from  any  provision  of  the  Act  or  of  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  Is  neces- 
sary or  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly  Intend- 
ed by  the  policy  and  provisions  of  the 

Act. 

Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  Feb- 
ruary 9,  1977,  at  5:30  pjn.,  sulKnlt  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  inter- 
est, the  reason  for  such  request,  and  the 
issues,  if  any,  of  fact  or  law  proposed  to 
be  controverted,  or  he  may  request  that 
he  be  notified  If  the  Commission  shaU 
order  a  hearing  thereon.  Any  such  com- 
munication should  be  addressed:  Secre- 
tary, Securities  and  Exchange  Commis- 
sion, Washington,  D.C.  20549.  A  copy  of 
such  request  shall  be  sensed  personally 
or  by  mall  upon  AppUcaint  at  the  address 
stated  above.  Proof  of  such  sen'ice  (by 
affidavit,  or  in  case  of  an  attomey-at- 
law,  by  certificate)  shall  be  filed  contem- 
poraneously with  the  request.  As  pro- 


vided by  Rule  0-5  of  the  Rules  and  Reg- 
ulations promulgated  under  the  Act,  an 
order  disposing  of  the  application  wUl 
be  Issued  as  ctf  course  f  oUowlng  said  date 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the  Com- 
mission's own  motion.  Persons  who  re- 
quest a  hearing,  or  advice  as  to  whether 
a  hearing  is  ordered,  wlU  receive  any  no- 
tices and  orders  Issued  In  this  matter, 
including  the  date  of  the  hearing  (If  or- 
dered!  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

Oeorge  a.  Fitzsimmons. 
Secretary. 

IPR  Ctoc.77-1944  Piled  l-19-77;8:45  am] 

SMALL  BUSINESS 
ADMINISTRATION 

[License  No.  06/10-00881 
ADMIRAL  INVESTMEI^  COMPANY,  INC. 

Application  for  Transfer  of  Control  of  Li- 
censed Small  Business  Investment  Com- 
pany 

Notice  is  hereby  given  that  an  applica- 
tion has  been  filed  with  the  Small  Busi- 
ness Administration  (SBA>,  pursuant  to 
S  107.701  of  the  regulations  governing 
smaU  business  Investment  companies  (13 
CFR  107.701  (1976)).  for  transfer  of 
control  of  Admiral  Investment  Company. 
Inc.,  (Admiral).  2200  West  Loop  South. 
Suite  210.  Houston,  Texas  77027.  a  Fed- 
eral Licensee  imder  the  Small  Business 
Investment  Act  of  1958,  as  am«ided 
(T^e  Act).  (15  UJS.C.  661  et  seq.),  and 
the  rules  and  regulations  promulgated, 
thereimder. 

Admiral  was  licensed  on  December  28, 
1961,  and  its  present  capitalization  is 
$500,000.  It  Is  proposed  that  MMC  Inves- 
tors Services,  Inc.,  (MMCIS),  75  Rock- 
efeUer  Plaza.  New  York.  N.Y.  10019.  pur- 
chase aU  of  the  500.000  shares  of  Ad- 
miral's issued  and  outstanding  common 
stock.  This  Is  the  only  class  of  stock  au- 
thorized. MMCns  Is  an  Oklahoma  cor- 
poration organized  In  1974  and  Is  en- 
gaged In  providing  financial  and  Invest- 
ment consulting  services  to  corporate 
clients,  and  wiU  provide  such  services  to 
the  Licensee.  Mr.  William  N.  Vltalls  and 
his  wife  own  50  percent  of  MMCIS.  The 
remaining  50  percent  Is  owned  by  OUie 
Development  Co.,  Inc.,  located  In  Mid- 
lEuid  Center,  Oklahoma  City,  Oklahoma 
73126.  an  Oklahoma  corporation  pri- 
marily engaged  in  real  estate,  Mr.  George 
J.  Records  and  his  wife,  together  with 
members  of  and  trusts  for  the  benefit  of 
their  family,  own  aU  of  the  outstanding 
capital  stock  of  OUle  Development  Co., 
Inc. 

Mr.  Records  and  his  family  also  con- 
trol Midland  Mortgage  Co.,  an  Okla- 
homa City  based  mortgage  banking  firm. 
Admiral  should  benefit  from  Its  relation- 
ship to  Midland  Mortgage  Co.,  becaose 
of  their  branch  offices  in  Oklahoma  CTlty, 
Lawton  and  Tulsa,  Oklahoma;  Phoenix, 
Prescott  and  Tucson,  Arizona;  Houston, 
Texas;    Colorado  Springs,   Denver  and 
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Pueblo,  Colorado;  and  Tustln,  Califor- 
nia. 

Tlie  proposed  transfer  of  control  is 
5aibject  to  the  approval  of  SBA.  If  auch 
approval  Is  given,  the  new  ofiQcers  and 
directors  of  Admiral  will  be: 

Oeorge  Jeffrey  Records.  Chalriruui  of  the 
Board,  1510  Guilford  Lane,  Oklahoma  City, 
Oklahoma  73120. 

William  Nelson  Vitalls,  President,  Director, 
Dibble  Hill  Road,  West  Cornwall,  Connect- 
icut 06796. 

airs.  Ada  B.  Jones,  Secretary,  Treasurer, 
Route   #3,   Box   343,   Edmond,   Oklahoma 

■  73034. 

Caroline  Seeger,  Assl.stant  Secretary,  170-12 
Pidgeon  Meadow  Rd.,  Flushing,  New  York 
11365. 

Betty  L.  Rodgers,  Assistant  Secretary,  2701 
S.W.  63rd  Street,  Oklahoma  City,  Okla- 
homa 73110. 

Paul  Donnelly  Paganucci.  Director,  33  Rope 
Perry  Road,  Hanover.  New  Hampshire 
03765. 

There  will  be  no  signiflcant  change 
In  Admiral's  charter  and  bylaws;  how- 
ever, Its  name  will  be  changed  to  Activ- 
cst  Capital  Corporation  and  Its  princi- 
pal ofDce  will  be  moved  to  Suite  101, 
1501  Classen  Boulevard,  Oklahoma  City, 
Oklahoma  73106.  The  Licensee  will  con- 
tinue to  conduct  its  operations  in  the 
State  of  Texas  and  to  expand  its  activi- 
iles  to  the  States  of  Oklahoma,  Arizona, 
California,  Colorado  and  Connecticut. 

Admiral  is  considered  to  be  a  real 
estate  specialist  and  Is  permitted  by  SBA 
to  have  up  to  100  percent  of  its  portfolio 
Invested  in  sm£kll  business  concerns  pri- 
marily engaged  in  real  estate.  The  pro- 
posed new  owners  plan  to  retain  this 
real  estate  exemption. 

Matters  Involved  in  SBA's  considera- 
tion of  the  application  include  the  gen- 
eral business  reputation  and  character 
of  management  and  shareholders,  and 
the  probability  of  successful  operations 
of  Admiral  under  their  management  in 
accordance  with  the  Act  and  Regula- 
ti<»is. 

Notice  is  fuither  given  that  any  per- 
son may,  not  later  than  February  7, 1977, 
submit  to  SBA  in  writing,  comments  on 
the  prtHJOsed  transfer  of  control  of  this 
company.  Any  such  comments  should  be 
addressed  to:  Associate  Administrator 
for  Finance  and  Investment,  Small  Bus- 
iness Administration,  1441  "L"  Street, 
N.W..  Washington  D.C.  20416. 

A  copy  of  this  notice  will  be  published 
by  Admiral  In  a  newspaper  of  general 
circulation  in  Houston,  Texas  and  Okla- 
homa City,  Oklahoma. 

<Catalog  of  Federal  Domestic  Assistance  Pro- 
gnon  No.  69.011,  Small  Buslne.s.s  Investment 
Companies.) 

Dated:  January  12, 1977. 

Peter  F.  McNeish, 
Deputy  Associate 
Administrator  for  Investment. 

IFR  Doc.77-1823  FUed  1-19-77:8:46  am] 


NOTICES 

[license  No.  04/04-0047] 

Proposed  Transfer  of  Control 

CAMERON-BROWN  CAPITAL  CORP. 

Notice  Is  hereby  given  that  an  appli- 
cation has  been  filed  with  the  Small  Busi- 
ness Administration  (SBA)  pursuant  to 
S  107.701  of  the  SBA  regulations  govern- 
ing small  business  Investment  companies 
(13  CFR  107.701  (1976) )  for  the  Trans- 
fter  of  Control  of  Cameron-Brown  Capi- 
tal Corporation,  4300  Six  Porks  Road, 
Raleigh,  North  Carolina  27609,  a  Federal 
Iiicensee  under  the  Small  Business  In- 
vestment Act  of  1958,  as  amended  (the 
Act). 

Cameron-Brown  Capital  Corporatlonr 
•Cameron-Brown)  was  licensed  on  Octo- 
ber 20,  1961.  Its  present  combined  paid- 
ipi  capital  and  surplus  Is  $1,250,265.  The 
proposed  transfer  of  control  is  subject 
k)  and  contingent  upon  the  approval  of 
SBA. 

The  Applicant,  R.  S.  Dickson  &  Com- 
pany, 2000  JeCferson  First  Union  Plaza, 
Charlotte,  North  Carolina  28282,  trading 
».s  Ruddick  Investment  Company  (RIC) 
is  a  wholly-owned  subsidiary  of  Ruddick 
Corporation,  a  holding  company  orga- 
nized under  the  laws  of  North  Carolina. 

RIC  is  proposing  to  puchase  from 
Cameron-Brown,  a  North  Carolina  Cor- 
poration, (a  wholly -owned  subsidiary  of 
First  Union  Corporation)  all  of  the  issued 
and  outstanding  capital  stock  of  Cam- 
eron-Brown consisting  of  up  to  1,185,364 
shares  of  common  stock. 

The  proposed  officers  and  directors  of 
the  apphcant  are  as  follows: 

Chairman  of  the  Board  and  Director,  R. 
Stuart  Dickson,  2235  Plnewood  Circle, 
Charlotte.  North  Carolina  28211. 

President,  Director,  H.  B,  McManamray,  Jr., 
8427  Seward  Place,  Charlotte,  North  Caro- 
lina 28211. 

Vice  President.  Director,  J.  Alex  McMillan,  ni, 
754  Museum  Drive,  Charlotte,  North  Caro- 
lina 28207. 

Vice  President,  Director,  Alan  T.  Dickson,  613 
Museum  Drive,  Charlotte,  North  Carolina 
28207. 

Treasurer,  Joseph  L.  Overton,  5500  Sardls 
Road,  Charlotte,  North  Carolina  28211. 

Secretary,  Donald  B.  WlUlford,  16  Hamilton 
Ferry  Road,  River  Hills  Plantation,  Clover] 
South  Carolina  29710.  ■ 

Assistant  Secretary,  James  O.  Stephens,  1910 
Blrchcrest  Drive,  Charlotte.  North  Carolina 
28205. 

Subsequent  to  final  approval  frwn  the 
BBA,  the  Applicant  intends  to  change  the 
name  of  the  Licensee  to  Heritage  Capi- 
tal Corporation. 

Matter  involved  In  SBA's  consideration 
of  the  Applicant  Include  the  general  busi- 
ness reputation  and  character  of  the  new 
owners  and  management,  and  the  proba- 
tolllty  of  successful  operations  of  the  Ll4 
censee  imder  their  management  and  con-* 
trol.  Including  adequate  profitability  and 
financial  soundness,  in  accordance  with 
the  Act  and  regulations. 


Notice  is  hereby  given  that  any  person 
may,  not  later  than  February  7, 1977  sub- 
mit to  SBA,  In  writing  comments  on  the 
Transfer  of  Control. 

Any  such  communications  should  be 
addressed  to  the  Deputy  Associate  Ad- 
ministrator for  Investment,  1441  "L" 
Street,  N.W.,  Washington,  D.C.  20416. 

A  ccHJy  of  this  notice  shall  be  published 
in  a  newspaper  of  general  circulation  in 
Charlotte  and  Raleigh,  North  Carolina. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  59.011,  Small  Biislness  Investment 
Companies) 

Dated:  January  12,  1977. 

Peter  F.  McNeish, 
Deputy  Associate 
Administrator  for  Inveftm^nt. 

[FR  Doc.77-1824  Piled  1-19-77:8:45  am] 


!  Declaration  of  Disaster  Loan  Area  No   1281) 

MINNESOTA 

Declaration  of  Disaster  Area 

St.  Louis  County  and  adjacent  Coun- 
ties within  the  State  of  Minnesota  con- 
stitute a  disaster  area  because  of  physical 
damage  to  wells  resulting  from  drought 
which  occurred  in  the  calendar  year 
1976. 

Eligible  persons,  firms  and  organiza- 
tions may  file  applications  for  loans  for 
physical  damage  as  a  result  of  drought 
until  the  close  of  business  on  March  14, 

1977,  and  for  economic  Injury  until  the 
close  of  business  on  October  14,  1977,  at: 

Small  Business  Administration,  District  Of- 
fice, Plymouth  Building,  Room  630,  12 
South  Sixth  Street,  Minneapolis,  Minnesota 
55402. 

or  other  locally  announced  locations. 

Dated:  January  12,  1977. 

_  Mitchell  P.  Kobelinski, 
Administrator. 
|PR  Doc  77-1822  Piled  l-19-77;8:45  am) 

DEPARTMENT  OF  STATE 

[Public  Notice  CM-7/19] 

OCEAN  AFFAIRS  ADVISORY 
COMMITTEE 

Rescheduling  of  Meeting 

The  meeting  of  the  Ocean  Affairs  Ad- 
visory Committee  scheduled  for  January 
25-26,  1977,  and  announced  In  the  Fed- 
eral Register  of  Thursday,  December  30, 

1978,  Vol.  41,  No.  252  (41  PR  56898)  has 
been  rescheduled  for  March  15-16,  1977, 
The  rescheduling  Is  due  to  scheduling 
conflicts  on  the  original  dates. 

Dated :  January  12,  1977. 

William  L.  Sullivan,  Jr., 
Acting  Deputy  Assistant  Secre- 
tary for  Oceans  and  Fisheries 
Affairs. 

(PR  Doc.77-1887  PUed  l-19-77;8:46  am) 
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[Public  Notice  CM-7/18] 

SECRETARY  OF  STATE'S  ADVISORY  COM- 
MITTEE ON  PRIVATE  INTERNATIONAL 
LAW  STUDY  GROUP  ON  HOTEL- 
KEEPERS'   LIABILITY 

Meeting 

A  meeting  of  the  Study  Group  on 
Hotelkeepers'  Liability,  a  subgroup  of  the 
Secretary  of  State's  Advisory  Committee 
on  Private  International  Law,  will  be 
held  at  10:00  a.m.  on  Thursday,  Febru- 
ary 17,  1977,  in  room  5519  of  the  Depart- 
ment of  State.  Members  of  the  general 
public  may  attend  up  to  the  limits  of  the 
capacity  of  the  meeting  room  and  par- 
ticipate in  the  discussion  subject  to  in- 
structions of  the  Chairman. 

The  meeting  will  consider  the  positions 
which  should  be  taken  by  the  United 
States  representative  at  the  first  session 
of  the  committee  of  governmental  ex- 
perts on  the  hotelkeeper's  contract  to  be 
held  by  the  International  Institute  for 
the  Unification  of  Private  Law  in  Rome 
March  28- April  1,  1977. 

Entrance  to  the  Department  of  State 
building  is  controlled,  and  members  of 
the  general  public  should  use  the  C  Street 
entrance.  Entry  will  be  facilitated  if  ar- 
rangements are  made  in  advance,  and  It 
is  requested  that  members  of  the  general 
public  who  plan  to  attend  the  meeting 
inform  their  name,  afflhation,  and  ad- 
dress to  Miss  Dorothy  Fagan,  Office  of 
the  Legal  Adviser,  Department  of  State, 
prior  to  February  17, 1977.  The  telephone 
number  is  area  code  202,  632-8134. 

Richard  D.  Kearney, 
Chairman. 

January  12,  1977. 

[PR  Doc.77-1886  Piled  1-19-77:  8:45  am] 


[Public  Notice  CM-7/17] 

SHIPPING  COORDINATING  COMMITTEE 
SUBCOMMITTEE  ON  SAFETY  OF  LIFE 
AT  SEA 

Meeting 

The  working  group  on  radlocommunl- 
cations  of  the  Subcommittee  on  Safety  of 
Life  at  Sea,  a  subcommittee  of  the 
Shipping  Coordinating  Committee,  will 
hold  an  open  meeting  at  2:00  pjn.  on 
Thursday,  February  17,  1977,  in  Room 
7426  of  the  Department  of  Transporta- 
tion, 400  Seventh  Street,  S.W.,  Washing- 
ton, D.C. 

The  purpose  of  the  meeting  is  to  pre- 
pare position  documents  for  the  Seven- 
teenth Session  of  the  Subcommittee  on 
Radlocommunlcatioos  of  the  Intergov- 
ernmental Maritime  Consultative  Or- 
ganization (IMOC) ,  to  be  held  in  Londcm 
February  21-25,  1977.  In  particular,  the 
working  group  will  discuss  the  following 
topics: 


Promulgation  of  navigational  warnings  to 
shipping; 

Operational  standards  for  shipboard  radio 
equipment; 

Operational  requirements  for  emergency 
position-Indicating  radio  beacons  and 
portable  radio  apparattis  for  surrlTal  craft; 
and 

Matters  resulting  from  the  World  Maritime 
Administrative  Radio  Conference,  1974.  and 
the  work  of  the  International  Radio  Con- 
sultative Committee. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  LT.  F. 
N.  Wilder,  United  States  Coast  Guard. 
He  may  be  reached  by  telephone  on  (area 
code  202)  426-1345. 

The  Chairman  will  entertain  com- 
ments from  the  public  as  time  permits. 

Richard  K.  Bank, 
Chairman, 
Shipping  Coordinating  Committee. 

January  11,  1977. 

[FR  Doc.77-1885  Piled  1-19-77:8:45  am] 

Agency  for  International  Development 

BOARD  FOR  INTERNATIONAL  FOOD  AND 
AGRICULTURAL  DEVELOPMENT 

Meeting 

Pursuant  to  Executive  Order  11769  and 
the  provisions  of  section  10(a) ,  (2) ,  Pub. 
L.  92-463,  Federal  Advisory  Committee 
Act,  notice  is  hereby  jriven  of  the  fifth 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development  on 
February  14  and  15,  1977.  "Hie  purpose  of 
the  meeting  is  to  begin  review  of  the  An- 
nual Report,  to  receive  briefings  on  sec- 
toral strategies  for  agriculture.  Mission 
Guidelines,  and  to  review  nominees  for 
the  Joint  Committees. 

The  meeting  will  begin  at  9:00  ajn. 
and  adjourn  at  5:30  pjii.,  and  will  meet 
In  Room  5951,  U.S.  E>epartment  of  State, 
21st  and  Virginia  Avenue  on  both  days. 
The  meeting  is  open  to  the  pt^blic.  Dr. 
Erven  J.  Long,  Associate  Assistant  Ad- 
ministrator, is  designated  as  the  Federal 
Officer  at  the  meeting.  It  is  suggested 
that  those  desiring  more  specific  in- 
formation contact  him  at  21st  and  Vir- 
ginia Avenue,  NW.,  Washington,  D.C. 
20523  or  call  area  code  202-632-3800. 

Dated:  January  12,  1977. 

Ervxn  J.  Long, 
Federal  Officer,  Board  for  Inter- 
national  Food   and   Agricul- 
tural Development. 

[FR  000.77-1840  Piled  l-l»-77;8:46  am) 


DEPARTMENT  OF 
TRANSPORTATION 

Coast  Guard 

[COD  77-006)' 

ADVISORY  COMMITTEES 

Applicants  for  Membership 

The  Coast  Guard  Is  seeking  applicants 
who  are  interested  in  being  appointed  a.s 
a  member  on  one  of  the  following  ad- 
visory committees : 

1.  Towing  industrj-  ad\isory  commit- 
tee (TIAO.  TIAC  advises  the  Marine 
Safety  Council,  an  internal  Coast  Guard 
Council  which  advises  the  Commandant 
on  the  safe  operation  of  towing  vessels 
and  barges  on  rivers,  inland  waters, 
along  the  coasts,  and  upon  the  oceans. 

2.  National  offshore  operations  indus- 
try advisory  committee  (NOOIAC. 
NOOIAC  advises  the  Marine  Safety 
Coxmcil  on  offshore  operations  and  the 
coastal  environment,  including  offshore 
oil  and  mineral  exploitation,  transmis- 
sion of  energy  resources,  and  support 
facilities. 

3.  Chemical  transportation  industry 
advisory  committee  (CTIAC).  CTIAC 
advises  the  Marine  Safety  Council  on  the 
water  transportation  of  hazardous  ma- 
terials. 

4.  Rules  of  the  road  advisory  com- 
mittee (RRAC) .  RRAC  advises  the  Ma- 
rine Safety  Council  on  proposals  that 
affect  the  Rules  of  the  Road. 

Each  applicant  should  clearly  indicate 
which  of  the  committees  he  is  interested 
In.  Additional  Information  will  be  mailed 
to  each  applicant.  Selection  will  be  based 
upon  expertise  and  leadership  within 
the  field  of  interest  of  the  committee. 
Membership  Is  open  to  all  qualified  per- 
sons. Environmental  and  public  Interest 
representatives  who  are  knowledgeable 
In  the  area  of  interest  of  a  comlmttee  are 
encouraged  to  apply  for  meml>ership 
upon  that  committee.  Applications  for 
membership  will  be  accepted  until  Feb- 
ruary 11,  1977. 

Each  committee  meets  once  or  twice 
a  year  at  a  location  that  is  selected  by 
the  Committee  Sponsor.  Members  serve 
at  their  own  expense  and  receive  neither 
travel  nor  per  diem  allowances. 

Interested  parties  should  write  to: 
Commandant  (G-CMC/81),  US.  Coast 
Guard,  Washington,  D.C.  20590. 

G.  H.  Patrick  Bursley, 
Rear  Admiral,  U.S.  Coast  Guard, 
Chairman,  Marine  Safety  Council. 

Januakt  is,  1977. 
IFR  DOC.77-187C  FUed  1-19-77:8:45  ami 
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(CGD77-«10) 

PROPOSED  PALMETTO  PARK  ROAD 
BRIDGE  ACROSS  THE  ATLAfn^lC  INTRA- 
COASTAL  WATERWAY  (LAKE  BOCA 
RATON)  BOCA  RATON,  PALM  BEACH 
COUNTY.    FLORIDA 

Public  Hearing 

The  Commandant  has  authorized  a 
public  hearing  to  be  held  by  the  Com- 
mander, Seventh  Coast  Guard  District. 
The  hearing  will  be  on  Monday,  February 
28,  1977,  at  7:00  p.m.  at  Boca  Raton 
City  Council  Chambers,  201  West  Pal- 
metto Park  Road,  Boca  Raton,  Florida. 

This  hearing  is  being  held  under  the 
provision  of  5  115.60(c)  of  Title  33  Code 
of  Federal  Regulations  which  provides 
that  public  hearings  will  be  held  in  those 
cases  which  are  of  special  importance 
or  where  significant  differences  of  opin- 
ion have  not  been  resolved. 

On  February  21,  1975  the  State  of 
Florida,  Department  of  Transportation 
made  application  on  behalf  of  Palm 
Beach  County  for  Coa£t  Guard  approval 
of  the  location  and  plans  for  a  single 
leaf  four  lane  bascule  bridge  across  the 
Intracoastal  Waterway,  mile  330.5  at 
Palmetto  Park  Road,  Boca  Raton, 
Florida.  The  proposed  bridge  would  pro- 
vide a  vertical  clearance  at  mid  channel 
of  15.5  feet  <MHW)  ki  the  closed  posi- 
tion. The  proposed  bridge  is  to  replace 
the  existing  two  lane  single  leaf  bascule 
bridge  which  provides  a  vertical  clear- 
ance at  mid  channel  of  7.0  feet  «MHW) 
in  the  closed  position. 

In  February  1976  the  Coast  Guard  de- 
nied the  application  for  the  reason  that 
the  proposed  bridge  would  not  provide 
for  the  reasonable  needs  of  navigation. 
The  bridge  did  not  provide  adequate  ver- 
tical clearance  in  the  closed  position. 
The  Coast  Guard  Indicated  that  a  bridge 
providing  a  vertical  clearance  at  mid 
channel  of  21.0  feet  (MHW)  would  most 
likely  provide  for  the  reasonable  needs 
of  navigation.  Data  available  to  the 
Coast  Guard  indicated  the  proposed  15.5 
fooit  vertical  clearajice  would  reduce 
bridge  openings  by  about  25-30  percent. 
A  bridge  providing  a  vertical  clearance  of 
21  feet  would  reduce  bridge  openings  by 
about  70-75  percent  and  a  bridge  pro- 
viding a  vertical  clearance  of  25  feet 
would  reduce  bridge  openings  by  a 
slightly  higher  pei-centage  of  about  75-80 
percent.  The  Coast  Guard  has  not  issued 
a  l»idge  permit  for  a  drawbridge  across 
the  Intracoastal  Waterway  of  less  than 
20  feet  in  the  closed  position  since  1971. 

Palm  Beach  Coimty  has  petitioned  the 
Coast  Guard  for  reconsideration  of  the 
denial  of  the  application  citing  financial 
hardship  as  the  principel  basis.  Palm 
Beach  County  in  support  of  their  peti- 
tion has  agreed  to  not  request  drawbridge 
regulations  regardlessi  of  future  highway 
traffic  increases.  The  bridge  would  al- 
ways be  opened  on  signal. 

Previous  objectoi-s  to  the  proix)sed 
bridge  consulted  in  the  course  of  recon- 
sideration, have  reittt«t«d  their  objec- 
tions that  the  bridge  will  not  provide  for 
the  reasonable  needs  of  navigation  and 
a  restriction  against  future  drawbi-idge 
regulations  is  unrealistic.  T^ese  objectors 
consist  of  20  member  \  acht  clubs  of  the 


Florida  Oouncil  of  Yacht  Clubs,  with  a 
total  membership  of  about  17.000  In- 
dividual member*.  There  are  unresolved 
differences  of  opinion. 

Interested  persons  may  present  com- 
ments orally  or  in  writing  concerning 
any  matter  releyant  to  the  proposed 
bridge.  Information  is  desired  concern- 
ing short  and  long  range  projections  of 
marine  and  highway  traffic,  potential  de- 
velopment and  projected  population  den- 
sities for  the  Boca  Raton  beach  area, 
projected  increases  of  recreational  use 
of  the  public  beaches  and  associated 
highway  traffic,  prospective  significant 
impacts  on  the  human  environment  and 
the  adequacy  of  the  proposed  bridge, 
opening  on  signal  at  all  times,  for  accom- 
modating future  marine  and  highway 
traffic. 

The  hearing  will  be  informal,  A  Coast 
Guard  representative  will  preside  at  the 
hearing,  will  make  a  brief  opening  state- 
ment describing  the  proposed  bridge,  and 
will  annoimce  the  procedures  for  the 
hearing.  Each  person  who  wishes  to  make 
an  oral  statement  should  notify  the 
Commander  foen)  Seventh  Coast  Guard 
District,  Federal  Building,  51  SW  First 
Avenue.  Miami,  Florida  33130.  by  Feb- 
ruary 21,  1977.  Tills  notification  should 
include  the  approximate  time  required  to 
make  the  presentation.  A  transcript  of 
the  hearing  may  be  purchased  by  the 
public.  Interested  persons  who  are  unable 
to  attend  this  hearing  may  also  partici- 
pate in  the  consideration  of  this  petltlMi 
by  submitting  their  comments  in  writing 
before  March  28,  1977  to  the  Commander 
(oan).  Seventh  Coast  Guard  District 
Each  comment  should  state  the  reasons 
for  any  objections,  comments,  or  pro- 
posed changes  to  the  plans  and  the  name 
and  address  of  the  person  or  organiza- 
tion submitting  IJie  comment. 

Copies  of  all  written  communications 
will  be  available  for  examination  by  in- 
terested persons  at  the  office  of  the  Com- 
mander loan),  Seventh  Coast  Guard 
District.  All  comments  received  will  be 
considered  before  final  action  is  taken  on 
the  petition  for  reconsideration.  After 
the  time  period  for  the  submission  of 
comments,  the  Commander,  Seventh 
Coast  Guard  District,  will  forward  the 
record,  including  all  written  comments 
and  his  recommendations,  to  the  Com- 
mandant. U.S.  CJoast  Guard.  Washing- 
ton, D.C.  20590. 

(S«c.  602,  60  State.  847,  as  amended;  (3S 
U.S.C.  525,  49  U.S.C.  1665(g)  (6)  (C)  ) :  33  CPB 
115,  60(C)  49  C7PR  1.46(c)    (10).) 

Dated:  January  12,  1977. 

D.  J.  Riley, 
Captain,  U.S.  Coast  Guard,  Act- 
ing Chief,  Office  of  Marine 
Environment  and  Systems. 

[PR  Doc.77-1877  FUed  l-19-77;8:45  a.m.] 


Federal  Aviatiqn  Administration 

GENERAL  AVIATION  AIRPORT 
DEVELOPMENT 

State  Demonstration  Programs;  Notice  of 
Policy 

"Hie  purpose  of  this  notice  is  to  set 
forth  the  policy  of  the  Federal  Aviation 


FEDERAl    BEGISTER,    VpL.    4?,    NO.    14 FUIDAY,    JANUARY    21,    1977 


NOTICES 


3947 


Administration  with  respect  to  the  im- 
plementation and  (n)eratlon  ot  the  state 
dem<»istration  program  for  general  avia- 
tion airport  development  established  un- 
der section  28  of  the  1976  amendments 
to  the  Airport  and  Airway  Devel(HJment 
Act  of  1970,  a&amended  (AADA) ,  Pub.  L. 
94-353  (90  Stat.  871). 

Under  the  state  demonstration  pro- 
gram which  will  include  only  four  states 
and  which  must  be  initiated  prior  to 
January  1,  1977,  the  FAA  is  authorized  to 
make  grants  to  each  state  in  the  demon- 
stration program  for  use  by  that  state  in 
making  grants  to  sponsors  of  general 
aviation  airports.  Pursuant  to  the  au- 
thority contained  in  section  28,  the  FAA 
has  selected  the  following  four  states  for 
participation  in  the  state  demonstration 
program:  Arizona,  Michigan,  Pennsyl- 
vania, and  South  Dakota.  These  four 
states  were  selected  from  the  twenty 
states  that  applied  on  the  basis  of  sev- 
eral factors,  including:  geographic  loca- 
tion; the  relative  significance  of  general 
aviation  in  the  state;  the  size  and  scope 
of  its  general  aviatiMi  development  pro- 
gram; and  the  degree  to  which  the  se- 
lected state  is  representative  of  a  group 
of  states. 

Although  the  state  demonstration  pro- 
gram involves  Federal  grants  for  the  de- 
velopment of  general  aviation  airports, 
Part  152  of  the  Federal  Aviation  Regula- 
tions is  not  applicable  to  the  progrtun. 
Part  152  prescribes  the  FAA  policies  and 
procedures  for  administering  the  Airport 
Development  Aid  Program  (ADAP)  for 
airport  development  and  planning  grant 
projects  under  the  AADA.  In  implement- 
ing the  ADAP,  the  FAA.  except  in  cases 
where  states  act  as  sponsors  or  co-spon- 
sors or  supplement  Federal  fimds,  makes 
direct  grants  to  local  sponsors  without 
state  participation  in  the  grant  agree- 
ments. Consequently,  Part  152  Is  neither 
meant  to  be  nor  Is  it  applicable  to  the 
state  demonstration  program  where 
grants  are  made  by  the  states. 

However,  under  section  28,  grants  by 
the  c>artlcipattng  states  of  program  funds 
must  be  made  In  the  same  maimer  and 
subject  to  the  same  statutory  require- 
ments and  conditions  as  grants  made  by 
the  FAA  to  airport  sponsors.  F*urther- 
more,  demonstration  program  grants 
made  by  the  FAA  to  participating  states 
will  contain  appropriate  substantive  re- 
quirements of  Part  152,  and,  as  a  condi- 
tion of  demonstration  program  grants, 
those  states  must  include  the  applicable 
requirements  of  Part  152  in  subsequent 
grants  to  airport  sponsors. 

It  should  be  noted  that  the  purpose  of 
the  state  demonstration  program  is  to 
enable  the  FA.\  to  evaluate  whether  state 
administration  of  the  general  aviation 
portion  of  the  ADAP  is  practicable  and 
feasible  and  can  be  carried  out  in  an 
efficient  and  economical  manner. 

(Sec.  11  through  30,  Airport  and  Airway  De- 
velopment Act  of  1970,  as  amended  (40  VS.C. 
1711  through  1730).  and  11.47(g)  of  the 
Regtilatlons  of  the  Office  of  the  Secretary  of 
Transportation  (49  CPR  1.47(g) ) .) 


Issued  In  Washington,  D.C.  on  Janu- 
ary 10,  1977. 

JOHH  L.  McLUCAS, 

Administrvtor. 

IFR  Doc.77-1623  Piled  l-l&-77;8:46  am] 


MICROWAVE  LANDING  SYSTEM  ADVISORY 
COMMITTEE 

Meeting 

Pursuant  to  Section  10($^^  <2i  of  the 
Federal  Advisory  (Committee  Act  (Pub.  L. 
92-463;  5  U.S.C.  App.  I)  notice  is  hereby 
given  of  a  meeting  of  the  Microwave 
Landing  System  (MUS)  Advisory  Cwn- 
mittee  to  be  held  February  3,  1977,  at 
9:30  a.m.  in. Room  9A/B/C,  F^eral  Of- 
fice Building  lOA,  800  Independence  Av- 
enue, S.W.,  Washington,  D.C.  The  agenda 
for  the  meeting  is  as  follows:  Review  of 
program  progess  over  the  pcist  year,  plans 
for  future  work  Including  ongoing  pro- 
curement of  military  and  civil  proto- 
type hardware,  and  status  of  the  current 
international  program  to  select  an  MLS 
for  standardization. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approvsd  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons  wish- 
ing to  attend  and  persons  wishing  to  pre- 
sent oral  statements  should  notify,  not 
later  than  the  day  before  the  meeting, 
and  Information  may  be  obtained  from. 
Gene  Jensen,  Executive  Director,  MLS 
Advisory  Committee,  Room  3100,  Trans- 
portation Building,  2100  2nd  Street.  S.W.. 
Washington,  D.C,  telephone  (202)  426- 
2072.  Any  member  of  the  public  may  pre- 
sent a  written  statement  to  the  Ccwnmit- 
tee  at  any  time. 

Issued  in  Washington.  D.C.  on  Jan- 
uary 14,  1977. 

Frank  L.  Frisbie, 
Chief,   Approach  and  Landing 
Division,  Federal  Aviation  Ad- 
ministration, 

[FR  Doc.77-1873  PUed  1-18-77:8:45  am] 


Office  of  the  Secretary 

[COD  76-010;  COD  76-011) 

DEEPWATER  PORT  LICENSES 

Issuance  To  LOOP  and  Seadock 

Notice  is  hereby  given  that  on  January 
17,  1977,  in  accordsmce  with  his  decisions 
announced  on  December  17,  1976,  the 
Secretary  of  Transportation  issued  to 
LOOP  INC.  and  Seadock,  Inc.,  licenses  to 
own,  construct,  and  operate  deepwater 
IX)rts. 

Copies  of  the  hcenses  are  available  for 
public  Inspection  in  the  offices  of  the 
Commandant,  UJS.  Coast  Guard  (G>- 
WDWP/61)  Room  6125,  400  Sevoith 
Street,  S.W„  Washington,  D.C  20590. 

Issued  in  WashingttMi,  D.C,  (m  Janu- 
ary 17,  1977. 

J.  E.  Lescroakt, 
IHrector.  Offi.ce  of  Deepwater  Ports. 

IFR  Doc.77-209a  Filed  1-18-77;  1:22  pm] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  308] 

ASSIGNMENT  OF  HEARINGS 

January  17.  1977. 
Cases  assigned  for  hearing,  postpone- 
ment, cancellation  or  oral  argrument  ap- 
pear below  Eind  will  be  published  only 
once.  This  ILst  contains  prospective  as- 
.<ignments  only  and  does  not  Include 
rases  previously  assigned  hearing  dates. 
The  hearings  wiU  be  on  the  issues  as 
presently  reflected  In  the  Official  Docket 
of  the  CommLssion.  An  attempt  will  be 
made  to  publLsh  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appropri- 
ate steps  to  Insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  In  which  they  are  Interested. 

MC  117119  {Sub  No.  600).  Willis  Sh&w  Froz- 
en Expres.'^.  Inc..  now  being  assigned  March 
4,  1977  ( 1  dayt  ftt  Dallas.  Texas,  In  a  hear- 
ing room  to  be  later  designated. 

MC  9859  Sub  3.  Kane  Transfer  Company, 
now  being  assigned  March  8.  1977  (3  days) , 
at  Sallsburg,  Maryland,  In  a  hearing  room 
to  be  later  designated. 

MC  114569  Sub  145,  Shaffer  Trucking,  Inc., 
now  being  as.slgned  February  14,  1977  (2 
days),  at  Kansas  City,  Missouri,  will  be 
held  In  Room  609,  Federal  Office  Bldg.,  911 
Walnut  Street. 

No.  W  370  Sub  3.  Albert  Bernert,  Inc.  now 
being  assigned  March  15.  1977  (4  days) 
at  Portland,  Oregon  In  a  hearing  room  to 
be  later  designated. 

MC  140612  Sub  10.  Robert  P.  Kazimour,  an 
Individual,  now  being  assigned  March  21, 
1977  (1  day)  at  Portland,  Oregon  In  a  hear- 
ing room  to  be  later  designated. 

MC  142469,  Jerry  Lee  Bullock,  d.bji.  Bullock 
Towing  now  being  assigned  March  22,  1977 
(2  days)  at  Portland,  Oregon  In  a  hearing 
room  to  be  later  designated. 

MC  83539  Sub  436,  C  &  H  Transportation  CV), 
Inc.  now  being  assigned  March  24,  1977 
(2  days)  at  Portland,  Oregon  In  a  hearing 
room  to  be  later  designated. 

MC-F  12952,  Navajo  Freight  Lines.  Inc. — 
Control  and  Merger — Exley  BScpress,  Inc. 
and  PD  28274,  Navajo  Freight  Lines.  Inc. 
now  being  assigned  March  28,  1977  (1 
week)  at  Portland,  Oregon  m  a  hearing 
room  to  be  later  designated. 

AB-28  Sub-1,  Central  of  Georgia  Railroad 
Company,  Abandonment  of  Operation  Be- 
tween Clayton  and  Ozark  In  Barbour  and. 
D.i'.e  Counties.  Alabama,  now  assigned 
February  23.  1977  at  Ozark,  Alabama,  will 
be  held  in  Judge  Borom's  Small  Court 
Room,  Dale  County  Court  House. 

MC-F-12939.  K  Deaton.  Inc. — Investigation 
of  Control-H.  S.  Anderson  Trucking  Com- 
puiv,  now  assigned  March  2.  1977  at  Blr- 
iiinv.-ham.  Alabama  will  be  held  In  the 
GSA.  Conference  Room  No.  345,  Federal 
BxiUdlng.   1800  5th  Avenue,  North. 

MC-P-12753.  Whitfield  Transportation,  Inc- 
rurchase-Haywood  L.  Washum,  d.b.a.  Los 
AntToi'^-Yuma  Freight  Lines  and  MC 
108461  (Sub-No.  126).  Whitfield  Trans- 
purt-iMon.  Inc..  now  aaiigned  February  28, 
l.)77  at  Phoenix,  Arizona;  wUl  be  held  Ux 
the  Camelback  Sahara  Motor  Hotel,  502 
\\.  CamelKick  Road. 

Mr  2  '1)0  . Sub-No.  293).  Ryder  Truck  Lines, 
Inc .  now  a£!ilgned  February  7.  1977  at 
A*l.-inta,  Georgia,  Is  postponed  to  Febru- 
ary 2R,  1077,  at  the  Atlanta  American  Mo- 
loT  Hfte!.  Carnegie  Way  and  Spring  Street. 
Atls !.■.'.,  Georgia. 
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MC  59856  (Sub-No.  64),  Salt  Creek  Freight- 
ways,  now  assigned  March  7,  1977,  at  Bolsev 
Idaho  Is  canceled  and  reassigned  for 
March  7,  1977  (1  week),  at  Idaho  Falls, 
Idaho,  Room  122,  Ramada  Inn,  850  Lindsay 
Boulevard. 

MC  11207  (Sub-367),  Deaton,  Inc.;  MC  73163 
(Sub-384),  Eagle  Motor  Lines,  Inc.;  MO 
106644  (Sub-221),  Superior  Trucking  Com* 
pany,  Inc.:  MC  11154S  (Sub-221),  Horn* 
Transportation  Company,  Inc.  and  MO 
136828  (Sub-8),  Cox  &  Shay,  Inc.,  now  a-s- 
Eigned  February  28,  1977,  at  Birmingham, 
Alabama;  will  be  held  in  The  GSA  Confer- 
ence  Room  No.  345  Federal  Building,  1800 
ftth  Avenue,  North. 

MC  142170,  Jersey  Best,  Inc.  now  being  as- 
signed April  18,  1977  (1  day)  at  New  York, 
New  York  in  a  hearing  room  to  be  desig- 
nated. 

MC  136343  Sub  92,  Milton  Transportatloa, 
Inc.  now  being  assigned  April  19,  1977  (I 
day )  at  New  York,  New  York  In  a  hearing 
room  to  be  later  designated. 

MC  134477  Sub  123,  Schanno  Transportation, 
Inc.  now  being  as.slgned  April  20.  1977  (X 
day)  at  New  York.  New  York  In  a  hearing 
room  to  be  later  designated. 

MC  142008  Sub  2,  William  C.  Thomas  now 
being  assigned  April  21.  1977  (1  day)  at 
New  York,  New  York  In  a  hearing  room 
to  be  later  designated. 

MC  60430  Sub  22,  Friedman's  Express,  Inc. 
now  being  assigned  April  22,  1977  (1  day) 
at  New  York,  New  York  in  a  hearing  room 
to  be  later  designated. 

F  D.  28255  Chesapeake  and  Ohio  Rallroafl 
Company — Lease  and  Operate — The  Balti- 
more and  Ohio  Railroad  Company  Betweec 
Clendenln  and  Charleston  In  Kanawha 
County,  West  Virginia,  now  being  assigned 
March  8,  1977  (2  days) ,  at  Charleston,  West 
Virginia,  In  a  hearing  room  to  be  later 
designated. 

MC  82841  (Sub-No.  170),  Hunt  Transporla-- 
tion.  Inc.,  now  assigned  January  27,  1977 
at  Chicago,  Illinois,  hearing  canceled  and 
the  application  Is  dismissed. 

MC  107012  Sub  229,  North  American  Van 
Lines,  Inc.  now  being  assigned  March  23, 
1977  (3  days)  at  Chicago.  Illinois  In  « 
hearing  room  to  be  later  designated. 

MC  103066  Sub  41,  Stone  Trucking  Company 
now  being  assigned  March  21, 1977  (2  days) 
at  Chicago,  Bllnols  In  a  hearing  room  to  be 
later  designated. 

MC-F  12808,  BN  Transport,  Inc. — Purcliaae 
(Portion) — JoUet  Warehouse  and  Transfer 
Company  and  MC  63562  Sub  54,  BN  Trans- 
port, Inc.  now  being  assigned  March  16. 
1977  (4  days)  for  continued  hearing  in  b 
hearing  room  to  be  later  designated 

Robert  L.  Oswald, 

Seer  c  tar 'ti. 

iFR  Doc.77  1359  Filed  1-1S-T7. 8:45  ami 
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I  Fourth   Revised   Exemption   Nc.    129] 

ATCHISON,  TOPEKA  AND  SANTA  FE 
RAILWAY,   CO.,    ET  AL 

Exemption  Under  Provision  of  Rule  19  of 
the  Mandatory  Car  Service  Rules  Ordered 
in  Ex  Parte  No.  241 

It  appearing,  that  tlie  railroads  named 
herein  own  numerous  40-ft.  plain  box- 
cars; that  imder  present  conditions,  there 
is  virtually  no  demand  for  these  cars  an 
the  lines  of  the  car  owners;  that  return 
of  these  cars  to  the  car  owners  would 
result  in  their  being  stored  idle  on  these 
lines;  that  such  cars  can  be  used  by  other 
carriers  for  transporting  traffic  oflfered 
for  shipments  to  points  remote  from  the 
car  owners:   and  that   rc:r;pliance  with 


Car  Service  Rules  1  and  2  prevents  tuch 
use  of  plain  boxcars  owned  by  the  rail- 
roads listed  herein,  resulting  In  unneces- 
sary loss  of  utilization  of  such  cars. 

It  Is  ordered,  that,  pursuant  to  the 
authority  vested  in  me  by  Car  Service 
Rule  19,  plain  boxcars  described  in  the 
Official  Railway  Equipment  Register, 
I.C.C.-R.EJl.  No.  401  Issued  by  W.  J. 
Treziese,  or  successive  issues  thereof,  as 
having  mechanical  designation  "XM", 
with  inside  length  44-ft.  6  in.  or  less,  re- 
gardless of  door  width  and  bearing  re- 
porting marks  assigned  to  the  railroads 
named  below,  shall  be  exempt  from  the 
provisions  of  Car  Service  Rules  lia> 
2(a),  and  2(b). 

The  Atchison,  Topeka  and  Santa  Fe  Ra.'.way 
Company,  Reporting  Marks:  ATSF. 

Bessemer  and  Lake  Erie  Railroad  Compam-, 
Reporting  Marks:   BLE. 

The  Baltimore  and  Ohio  Railroad  Co!ripa::v. 
Reporting  Marks:  BO. 

Burlington  Northern  Inc.,  Reporti::c  M.'.vk«  • 
BN-CBQ-GN-NP-SPS. 

The  Chesapeake  and  Ohio  Rallwav  Companv, 
Reporting  Marks:  CO-PM. 

Chicago   Rock    Island   and    Pacific   Railroad 
Company,  Reporting  Marks:  RI-RCX:K. 

Chicago,  West  Pullman  &  Southern  Railroad 
Company,  Reporting  Marks:  CWP. 

The  Denver  and  Rio  Grande  Western  Railroad 
Company,  Reporting  Marks :  DRGW. 

Detroit  and  Mackinac  Railway  Companv.  Re- 
porting Marks:  D&M-DM. 

Elgin,  JoUet  and  Eastern  Rallwav  Companv, 
Reporting  Marks:  EJE. 

Illinois  Terminal  Railroad  Companv.  Report- 
ing Marks:  ITC. 

LoulsvUle  and  Nashville  Railroad  Companv, 
Reporting  Marks:   CIL-L&N-MON-NC. 

LoulsvlUe,  New  Albany  &  Corydon  Railroad 
Company,  Reporting  Marks:  LNAC. 

Mlssourl-Kansas-Texas    Railroad    Companv. 
Reporting  Marks:  MKT. 

Missouri  Pacific  Railroad  Companv,  Report- 
ing Marks:  CEI-MI-MP-TP. 

New  Hope  and  Ivyland  Railroad  Companv, 
Reporting  Marks:   NHIR.i 

Southern     Railroad     Compaii'-,      Reporting 
Marks:  CO-NS-SA-SOU. 

St.   Louls-San  Francisco  Rallw.iv  Companv, 
Reporting  Marks :  SLSF. 

SCO     Line     Railroad     Companv.     Reportij-g 
Marks:  SOO. 

Union  Pacific  Railroad  Company,  Reporting 
Marks:  UP. 

Western  Maryland  RaiUay  Ccmpar.v.  Repo::- 
Ing  Marks:   WM. 

Effective  12:01  a.m.,  Januarj-  15,  1977, 
and  continuing  in  effect  until  further 
order  of  this  Commission, 

Issued  at  Wa.^hingion.  DC  Jar.unry 
10.  1977. 

Interstate   Commet.e 

Commission. 
JoEt  E.  Burns, 

Agent. 
[FR  Doo  77-1957  Plied  :  -19-77:8:45  sml 


(Twenty-fifth  R^nlsed  Exemption  No  12| 

ATUVNTA  AND  SAINT  ANDREWS  BAY 
RAILWAY  CO.,   ET  AL. 

Exemption  Under  Provision  of  Rule  19  of 
the  Mandatory  Car  Service  Rules  Ordered 
in  Ex  Parte  No.  241 

It  appearing,  that  the  railroads  named 
herein  own  numerous  plain  boxcars; 
that  under  present  conditions  there  Is 


.Addition. 
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virtually  no  donand  for  these  cars  on 
the  lines  of  the  car  owners;  that  return 
of  these  cars  to  the  car  owners  would 
result  in  their  being  stored  Idle  on  these 
lines;  that  such  cars  can  be  used  by  oUi- 
er  carriers  for  transporting  traffic  of- 
fered for  shipments  to  points  remote 
from  the  car  owners;  and  that  compli- 
ance with  Car  Service  Rules  1  and  2  pre- 
vents such  use  of  plain  boxcars  owned 
by  the  railroads  listed  herein,  resulting 
in  unnecessary  loss  of  utilization  of  such 
cars. 

It  is  ordered,  that  pursuant  to  the  au- 
thority vested  in  me  by  Car  Service  Rule 
19,  plain  boxcars  described  in  the  Official 
Railway  Equipment  Register,  I.C.C,- 
R.E.R.  No.  401,  Issued  by  W.  J.  Trezlse, 
or  successive  issues  thereof,  as  having 
mechanical  designation  "XM",  and 
bearing  reporting  marks  assigned  to  the 
railroads  named  below,  shall  be  exempt 
from  the  provisions  of  Car  Service  Rules 
1(a),  2(a).  and  2(b). 

Atlejita  &  Saint  Andrews  Bay  Railway  Com- 
pany, Reporting  Marks:  ASAB. 

Atlantic  and  Western  Railway,  Repjortlng 
Marks:  ATW. 

Chicago  &  Illinois  Midland  Railway  Com- 
pany, Reporting  Marks:  CIM. 

Fonda,  Johnstown  and  GloversviUe  Railroad 
Company,  Reporting  Marks:  FJG, 

Hartford  and  Slocomb  RaUroad  Company, 
Reporting  MEirks :  HS. 

Louisiana  Midland  Railway  Company,  Re- 
porting Marks :  LOAM. 

Manufacturers  RaUway  Company,  Reporting 
Marks:  MRS. 

Maryland  and  Pennsylvania  Railroad  Com- 
pany, Reporting  Marks :  MP  A. 

Minneapolis,  Northfleld  and  Southern  RaU- 
way, Reporting  Marks :  MNS.' 

Pickens  Railroad  Company,  Reporting  Marks : 
PICK. 

Roscoe,  Snyder  and  Pacific  RaUway  Company, 
Reporting  Marks:  RSP. 

WeUavlIle,  Addison  A  Oaleton  Railroad  Cor- 
poration, Ref>ortlng  Marks:  WAG. 

Effective  January  15,  1977,  and  con- 
tinuing in  effect  until  further  order  of 
this  Commission. 

Issued  at  Washington,  D.C.,  January 
10, 1977. 

Interstate     Commerce 

Commission, 
Joel  E.  Burns, 
Agent. 

[FRDoc,77-1956  Piled  1-19-77:8:45  am] 


Ind.,  if  approved  by  the  Commission, 
does  not  constitute  a  major  Federal  ac- 
tion significantly  affecting  the  quality  of 
the  himian  environment  wltbin  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  42  U.S.C. 
§§  4321.  et  seq.,  and  that  pr^jaration  of 
a  detailed  environmental  impact  state- 
ment will  not  be  required  under  section 
4332(2)  (C)  of  the  NEPA. 

It  was  concluded,  among  other  things, 
that  the  environmental  impacts  of  the 
proposed  action  are  considered  insignifi- 
cant because  of  the  light  density  of 
traffic  involved  and  the  absence  of  any 
major  historic,  safety,  or  ecological  con- 
sequences associated  with  the  proposed 
abandonment.  Highways  in  the  vicinity 
ofthe  subject  line  are  able  to  accommo- 
date the  resultant  slight  diversion  t-o 
truck  transportation.  One  major  indus- 
trial site  and  several  industries  exist  in 
the  area  adjacent  to  the  rail  line  and 
abandonment  would  make  these  tracts 
less  desirable  for  future  development 
However,  since  ConRail  will  continue 
service  to  the  city  of  Brazil,  the  proposed 
abandonment  should  not  have  a  serious 
adverse  impact  on  rural  and  community 
development. 

This  conclusion  is  contained  in  a  staff- 
prepared  environmental  threshold  as- 
sessment survey,  which  is  available  on 
request  to  the  Interstate  Commerce  Com- 
mission, Office  of  Proceedings,  Washing- 
ton, D.C.  20423;  telephone  202-275-7011. 

Interested  persons  may  comment  on 
this  matter  by  filing  their  statments  in 
writing  with  the  Interstate  Commerce 
Commission,  Washington,  D.C.  20423.  on 
or  before  February  21, 1977. 

It  should  be  emphsisized  that  the  en- 
vironmCTital  threshold  assessment  survey 
represents  an  evaluation  of  the  environ- 
mental issues  in  theiiroceedlng  and  does 
not  purport  to  resolve  the  issue  of  wheth- 
er the  present  or  future  public  conveni- 
ence and  necessity  permit  discontinuance 
of  the  line  proposed  for  abandonment. 
Consequently,  comments  on  the  envlron- 
mmtal  study  should  be  limited  to  dis- 
cussion of  the  presence  or  absence  of  en- 
vironmental impacts  and  reascmable  al- 
ternatives. 

Robert  J.  Oswald. 

Secretary. 

(FR  Doc.77-1955  PUed  1-19-77:8:45  am] 


[AB  2  (Sub-No.  12)  1 

LOUISVILLE  AND  NASHVILLE  RAILROAD 
CO. 

Abandonment  Between  Otter  Creek  Junc- 
tion and  Brazil,  in  Vigo  and  Clay  Coun- 
ties, Indiana 

January  10,  1977. 

The  Interstate  Commerce  Commission 
hereby  gives  notice  that  its  Section  <rf 
Energy  and  Environment  has  concluded 
that  the  proposed  abandonment  by  the 
Louisville  and  Nashville  Railroad  Com- 
p>any  (L&N)  of  its  line  of  raUroad  be- 
tween Milepost  171.4  near  Otter  Creek 
Junction,  to  the  end  of  the  line  at  Mile- 
post  184  near  Brazil,  a  distance  of  12.66 
miles,   all  in  Vigo  and  Clay  Coimties, 

'New  Hope  and  Ivyland  Railroad  deleted. 


[Notice  No.  61 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

January  12,  1977. 
The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  section  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
provisions  of  49  CFR  1131.3.  These  rules 
provide  that  an  original  and  six  (6)  cop- 
ies of  protests  to  an  application  may  be 
filed  with  the  field  official  named  in  the 
Federal  Register  publication  no  later 
than  the  15th  calendar  day  after  the 
date  the  notice  of  the  filing  of  the  appli- 
cation is  published  in  the  Federal  Regis- 
ter. One  c(H>y  of  the  protest  must  be 
ser\'ed  on  the  applicant,  or  its  author- 
ized representative,  if  any.  and  the  pro- 


testant  must  certify  that  such  service  h8is 
been  made.  The  protest  must  idmtif  y  the 
c^jerating  authmlty  upon  which  it  is 
predicated,  specifying  the  "MC"  docket 
and  "Sub"  number  and  quoting  the  par- 
ticular portion  of  authority  upon  which 
it  reUes.  Also,  the  protestant  shall  spec-, 
if  y  the  service  it  can  and  wiU  provide  and 
the  amount  and  type  of  equipment  it  will 
make  available  for  use  in  connection  with 
the  service  contemplated  by  the  TA  ai>- 
plication.  The  weight  accorded  a  protest 
shall  be  governed  by  the  completeness 
and  pertinence  of  tlie  protestant's 
information. 

Except  as  otherwise  specifically  noted, 
each  applicant  states  that  there  will  be 
no  significant  effect  on  the  quality  of  the 
human  environment  resulting  from  ap- 
proval of  its  application. 

A  copy  of  the  application  is  on  file,  and 
can  be  examined  at  the  Office  of  the  Sec- 
retary, Interstate  Commerce  Commis- 
sion, Washington,  D.C,  and  also  in  the 
ICC  Field  Office  to  which  protests  are  to 
be  transmitted. 

Motor  Carriers  of  Property 

No.  MC  95084  (Sub-No.  116TA) .  ^ed 
December  22,  1976.  Applicant:  HOVE 
TRUCK  LINE,  St&nhope,  Iowa  52046- 
Applicant's  representative:  Kenneth  P. 
Dudley,  P.O.  Box  279.  Ottumwa.  Iowa 
52501.  Authority  sought  to  operate  as  a 
common  carrier,  by  motOT  vehicle,  over 
Irregular  routes,  transporting:  Meats, 
meat  products,  meat  by-products,  and 
articles  distributed  by  meat  packing- 
tiouses  as  descril>ed  in  Sections  A  and  C 
of  Appendix  I  to  the  report  in  Descrip' 
tions  in  Motor  Carrier  Certi/lcates,  61 
M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk) ,  between  the  facili- 
ties of  Sioux  City  Cold  Storage,  located 
at  or  near  Sioux  City,  Iowa,  en  the  one 
hand,  and,  on  the  other,  ix>int6  in  Ala- 
bama, California,  Colorado,  Ctmnecticut, 
E)elaware,  Florida,  Georgia,  Illinois,  In- 
diana, Iowa,  EZansas,  Kentucky,  Louisi- 
ana, Michigan.  Minnesota,  "h/BssiBsippU 
Missouri,  Nebraska,  New  Jersey,  New 
York.  North  Cartdina,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  Rhode  Island. 
South  Carolina,  Tennessee  Texas. 
Washington,  West  Virginia,  Wisconsin 
and  the  District  of  Colxunblsk,  for  180 
days.  Supporting  Shipper:  Sioux  City 
Cold  Storage  Company,  1000  Cunning- 
ham Drive,  Sioux  City,  Iowa  51107.  Said 
protests  to:  Herbert  W.  Allen.  i:>istsict 
Supervisor,  Bureau  of  Operations,  Inter- 
state Commerce  Con\mission,  518  Federal 
Bldg.,  Des  Moines,  Iowa  50309. 

No.  MC  107403  (Sub-iNo.  995TA) ,  filed 
January  4,  1977.  Applicant:  MATLACK. 
INC.,  Ten  W.  Baltimore  Ave.,  Lansdowne. 
Pa.  19050.  Applicant's  representative: 
Martin  C.  Hynes,  Jr. '  (same  address  as 
applicant).  Authority  sought  to  operate 
as  a  common  carri^,  by  motor  ve- 
hicle, over  irregular  routes,  transport- 
ing: (a)  Liquid  sugar,  in  bulk.  In 
tank  vehicles,  from  Reserve,  La.,  to 
Cincinnati.  Ohio;  Louisville,  Ky.; 
Atlanta  and  Forest  Park,  Oa.;  and 
(b)  Dry  sugar,  in  bulk,  in  tank  ve- 
hicles, from  Reserve,  La.,  to  Cincinnati. 
Ohio  and  Atlanta  and  Forest  Park,  Ga, 
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for  180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  ship- 
per: Godchaux-Henderson  Sugar  Co^ 
Inc.,  P.O.  Box  17169,  Denver,  Colo.  80217. 
Send  protests  to:  Monica  A.  Blodgett, 
Interstat«  Commerce  Commission,  600 
Arch  St..  Room  3238,  Philadelphia.  Pa. 
19106. 

No.  MC  107496  i Sub-No.  1058TA  »,  filed 
January  3.  1977.  Applicant:  RUAN 
TRANSPORT  CORPORATION.  3200 
.  Ruan  Center.  666  Grand  Ave..  Des 
Moines.  Iowa  50309.  Applicant's  repre- 
sentative; E.  Check  isame  address  as  ap- 
plicant ) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  LPG. 
in  bulk,  from  MemphL*;,  Tenn.,  to  points 
in  Missouri,  Arkansa,s.  Mississippi  and 
Alabama,  for  180  days.  Applicimt  has  also 
filed  an  underlying  ETTA  seeking  up  to  90 
daa^s  of  operating  authority.  Supporting 
shipper:  Union  Texa.s  Petroleum.  P.O. 
Box  2120,  Houston,  Tex.  77001.  Send  pro- 
tests to:  Herbert  W.  Allen,  District 
Super\'isor.  Bureau  of  Operation,s,  Inter- 
state Commerce  Commission.  518  Federal 
Bldg..  Des  Moines.  Iowa  50309. 

No.  MC  111729  'Sub-No.  691TA' .  filed 
January  3.  1977.  Applicant:  PUROLA- 
TOR  COURIER  CORP..  3333  New  Hvde 
Park  Road,  New  Hyde  Park.  N.Y.  11040. 
Applicant's  representative:  Elizabeth  L. 
Henoch  (same  address  as  applicant* .  Au- 
thority sought  to  operate  a.?  a  common 
carrier,  by  motor  vehicle,  over  irregxilar 
routes,  trajisporting:  (D  Business  papers. 
records,  audit  and  accounting  media  of 
all  kinds:  'a*  between  Lincoln  and 
Omaha,  Nebr..  on  traffic  having  an  im- 
mediately prior  or  subsequent  movement 
by  air;  (b>  between  points  in  Illinois, 
M3ssoiu-i  and  Texas,  on  traffic  having  an 
.Immediately  prior  or  subsequent  move- 
ment by  air;  and  'c>  between  Lincoln, 
Nebr.,  on  the  one  hand,  and,  on  the  other, 
points  in  Iowa  and  Minnesota;  and  (2) 
Replacement  parts  related  to  the  tele- 
phone Industry-,  restricted  against  the. 
transportation  of  packages  or  articles  ex- 
ceeding 50  pounds  per  shipment  or  100 
pounds  in  the  aggregate  from  one  con- 
signor to  one  consignee  on  any  one  day; 
(a)  between  Lincoln  and  Omaha,  Nebr., 
on  traffic  having  an  Immediately  prior  or 
subsequent  movement  by  air;  (b)  be- 
tween points  in  Florida,  Illinois,  Missouri, 
Nmlh  Carolina,  Virginia  and  Texas,  on 
trafQc  having  an  immediately  prior  or 
subsequent  movement  by  air;  and  (c^  be- 
tween Lincoln,  Nebr..  on  the  one  hand, 
and.  on  the  other,  points  in  Iowa  and 
Minnesota,  for  180  days.  Supporting  ship- 
per: Central  Telephone  Company,  1201 
N  St.,  Lincoln.  Nebr.  68501.  Send  pro- 
tests to:  Maria  B.  Kejss,  Transportation 
Assistant,  Interstate  Commerce  Commis- 
sion. 26  Federal  Plaza,  New  York,  N.Y. 
10007. 

No.  MC  113024  <  Sub-No.  148TA>.  fUed 
January  3.  1977.  Applicant:  ARLING- 
TON J.  WILLIAMS,  INC.,  1398  S.  Du 
P<mt  Highway,  Smyrna,  Del.  19977.  Ap- 
plicant's representative:  Samuel  "W^. 
Eamshaw,  833  Washington  Bldg.,  Wash- 
ington, DC.  20005.  AutJiorlty  sought  to 
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operate  as  a  contract  carrier,  by  moto  • 
vehicle,  over  irregular  routes,  transport- 
ing: Manufactured  fertilizer  (except  is 
bulk) ,  from  points  in  Louisiana,  and  Mis- 
souri, to  Burlington,  N.J.,  imder  a  con>- 
tlnuing  contract  with  Hercules  Incorpo- 
rated, for  180  days.  Applicant  has  also 
filed  on  imderlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper :  Matthew  C.  Minker,  District 
TraflBc  Manager,  Hercules  Incorporated, 
910  Market  St.,  Wilmington.  Del.  19899. 
Send  protests  to:  William  L.  Hughes. 
District  Supervisor,  Interstate  Commerce 
Commission,  814-B  Federal  Bldg..  Balti- 
more. Md. 

No.  MC  112750  <Sub-No.  334TA) ,  flle« 
December  27,  1976.  Applicant:  PURO- 
ALTOR  COURIER  CORP.,  3333  New 
Hyde  Park  Road,  New  Hyde  Park,  N.Y. 
11040.  Applicant's  representative:  Eliza- 
bet  ii  L.  Henoch  (same  address  as  appli- 
cant I .  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Micro^ 
film,  microfiche,  microforms  and  related 
items,  ased  in  the  business  of  banks  and 
bankijig  institutions:  (D  between  Me- 
tairie.  La.,  on  the  one  hand,  and,  on 
the  other,  points  in  Mississippi;  (2)  be- 
tween Baltimore,  Md.,  on  the  one  hand, 
and.  on  the  other,  points  in  Virginia  and 
We&t  Virginia;  (3i  between  Framing- 
ham.  Mass.,  on  the  one  hand,  and,  on 
tlie  other,  points  in  Maine,  New  Hamp- 
shire and  Rhode  Island;  (4)  between 
Minneapolis,  Miim.,  on  the  one  han<l, 
and,  on  the  other,  points  in  Wisconsin; 
1 5  <  between  Cincinnati,  Ohio,  on  the 
one  hand,  and,  on  the  other,  points  in 
Indiana,  Kentucky  and  West  Virginia; 
1 6)  between  Ft.  Wa^hin^ton,  Pa.,  on  the 
one  hand,  and,  on  the  other,  points  In 
New  Jersey;  and  (7)  between  Parkers- 
burg.  W.  Va.,  on  the  one  hand,  and,  on 
the  other,  points  In  Ohio,  under  a  con- 
tinuing contract  with  Banks  and  Bank- 
ing Institutions,  for  90  days.  Applicant 
has  also  filed  an  imderlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shippers :  There  are  approxi- 
mately 60  statements  of  support  attached 
to  the  application,  which  may  be  ex- 
amined at  the  Interstate  Commerce 
Commission  in  Washington,  D.C.,  or 
copies  thereof  which  may  be  examined 
at  the  field  office  named  below.  Send 
protests  to:  Maria  B.  Kejss,  Transporta- 
tion Assistant,  Interstate  Oommeroe 
Commission,  26  Federal  Plaza.  New  York, 
NY.  10007. 

No.  MC  114045  iSub-No.  453  TAi ,  filed 
January  3,  1977.  AppUcant:  TRANS- 
COLD  EXPRESS,  INC.,  P.O.  Box  61228, 
D/FW  Airport,  Tex.  75261.  Applicant's 
representative:  J.  B.  Stuart  (same  ad- 
dress as  applicant^ .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Cleaning  or  polishing  compound; 
scale  preventing  or  scale  reincving  com- 
pound; thermal  or  acoustical  insulatirig 
or  vehicle  body  sealer  or  sound  deadener 
compound;  anti-freeze,  engine  coolant 
preparation  or  de-icing  preparation;  oils, 
other  than  petroleum,  lubricating;  pe- 
troleum oils:   radiator  cement;    carbon. 


gum  or  sludge  removing  compound;  elec- 
trode joint  or  electrical  contact  cc«n- 
pound;  engine  starting  fluid;  belt  dress- 
ing. In  vehicles  equipped  with  mechani- 
cal refrigeration,  restricted  against  the 
transportation  of  commodities  in  bulk, 
from  Newark,  N.J.,  to  point  in  Texas. 
Louisiana,  Oklahoma  and  California,  for 
180  days.  Supporting  Shipper:  Slloo  In- 
corporated, 393  Seventh  Ave..  New  York, 
N.Y.  10001.  Send  Protests  To:  Opal  M. 
Jones,  Transportation  Assistant,  Inter- 
state Commerce  Commission,  1100  Com- 
merce St.,  Room  13C12,  Dalla.^;.  Tex. 
75242. 

No.  MC  114632  <Sub-No.  90  TA),  filed 
December  30,  1976.  Applicant:  APPLE 
LINES,  INC.,  212  S.W.  Second  St.,  P.O. 
Box  287,  Madison,  S.  Dak.  57042.  Appli- 
cant's representative:  Andrew  Clark. 
1000  1st  National  Bank  Bldg.,  Minneapo- 
lis, Minn.  55402.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor  ve- 
hicle, over  irregular  routes,  transporting : 
Meats,  meat  products,  meat  by-products, 
and  articles  distributed  by  meat  packing- 
houses, as  described  in  Sections  A  and 
C  of  Appendix  I  to  the  report  in  Descrip- 
tions in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk),  (1)  from  the  fa- 
cilities of  Farmland  Foods,  at  Denison, 
Iowa  Falls  and  Carroll,  Iowa,  to  points 
m  Illinois,  Indiana,  Kansas,  Michigan, 
Minnesota,  Missouri,  Nebraska,  North 
Dakota,  Ohio,  South  Dakota  and  Wis- 
consin, and  (2)  from  the  facilities  of 
Farmland  Foods,  at  Crete,  Nebr.,  to 
points  in  Illinois,  Indiana,  Michigan  and 
Ohio,  for  180  days.  Supporting  Shipper: 
Farmland  Foods,  Inc.,  P.O.  Box  403,  Den- 
ison, Iowa  51442.  Send  Protests  To:  J.  L. 
Hammond,  District  Supervisor,  Inter- 
state Commerce  Commission,  Bureau  of 
Operations,  Room  369,  Federal  Bldg.. 
Pierre,  S.  Dak.  57501. 

No.  MC  115092  (Sub-No.  54  TA\  filed 
January  3,  1977.  Applicant:  TOMA- 
HAWK TRUCKING,  INC..  P.O.  Box  0. 
Vernal,  Utah  84078.  Applicant's  repre- 
sentative: Walter  Kobos,  1016  Kehoe 
Drive,  St.  Charles,  ni.  60174.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Lumber  and  lumber  mill 
products,  from  points  In  Butte,  Custer. 
Fall  River,  Harding.  Lawrence,  Meade. 
Pennington.  Perkins  and  Shannon  Coun- 
ties. S.  Dak.,  to  points  in  New  Mexico. 
for  180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  Ship- 
per: Kalbab  Industries,  Inc.,  P.O.  Box 
20506,  Phoenix,  Ariz.  85036.  Send  Pro- 
test.s  To:  Lyle  D.  Heifer,  District  Super- 
visor, Bureau  of  Operations.  Interstate 
Commerce  Commission,  5301  Federal 
Bldg..  125  S.  State  St.,  Salt  Lake  Citv, 
Utah  94138. 

No.  MC  118989  (Sub-No.  151  TA ' .  filed 
January  3,  1977.  AppUcant:  CONTAIN- 
ER TRANSIT,  INC..  5223  S.  9th  St.,  Mil- 
waukee, Wis.  53221.  Applicant's  repre- 
sentative: Albert  A.  Andrin,  180  N.  La- 
SaUe  St.,  Chicago,  m.  60601.  Authority 
sought  to  (Hierate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes. 
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transporting:  Fibreboard  cajis,  witb  or 
without  metal  ends,  from  Whiting,  Ind^ 
to  Cincinnati,  Ohio,  for  180  days.  AppU- 
cant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  Shipper:  Boise  Cas- 
cade Corporation,  P.O.  Box  7747.  Boise. 
Idaho  83707.  Send  Protests  To:  Gail 
Daugherty,  Transportation  Assistant, 
Interstate  Commerce  Conmaissicm,  Bu- 
reau of  Operations,  U.S.  Federal  Bldg..  & 
Courthouse,  517  E.  Wisconsin  Ave.,  Room 
619.  MUwaukee,  Wis.  53202. 

No.  MC  121437  (Sub-No.  2  TA),  filed 
December  30, 1976.  AppUcant:  CARROLL 
E.  FLYNN,  doing  business  as  A-1  MO- 
BILE HOME  MOVERS.  2923  W.  Monte- 
beUo,  Phoenix,  Ariz.  85017.  Aw>llcant's 
representative:  PhU  B.  Hammond,  lOtli 
Floor,  111  W.  Monroe,  Phoenix,  Ariz. 
85003.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  (a)  Afo- 
bile  homes  and  trailers  designed  to  be 
drawn  by  passenger  automobUes  in  Initial 
and/or  secondary  movements;  and  (b) 
Buildings,  knocked  down,  completed,  or 
in  sections,  mounted  on  wheeled  under- 
carriages equipped  with  hltchbaU  con- 
nectors, in  initial  and/or  secondary 
movements,  between  points  in  Arizona, 
on  the  one  hand,  and,  on  the  other,  points 
in  Nevada  and  New  Mexico,  for  180  days. 
Supporting  shippers:  Modulaire  Leasing 
Company,  3171  W.  Osbom  Road,  Phoenix, 
Ariz.  85017.  National  Homes,  309  S.  Perry 
Lane,  Tempe,  Ariz.  85281.  Send  protests 
to:  Andrew  V.  Baylor,  District  Super- 
visor, Interstate  Conmierce  Commission, 
Room^3427  Federal  Bldg.,  230  N.  First 
Ave.,  Phoenix,  Ariz.  85025. 

No.  MC  121437  (Sub-No.  3  TA),  filed 
December  30, 1976.  Applicant:  CARROLL 
E.  PL'YNN,  doing  business  as  A-1  MO- 
BILE HOME  MOVERS,  2923  W.  Monte- 
beUo.  Phoenix,  Ariz.  85017.  AppUcant'a 
representative:  Phil  B.  Hammond,  10th 
Floor,  111  W.  Mcairoe.  Phoenix,  Arts. 
85003.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregtilar  routes,  transporting:  (a)  Mo- 
bile homes  and  trailers  designed  to  be 
drawn  by  passenger  automobUes  In  Initial 
and/or  secondary  movements;  and  (b) 
Buildings,  knocked  down,  completed,  or 
in  sections,  mounted  on  wheeled  under- 
carriages, eqiUpped  with  hltchbaU  con- 
nectors in  initial  and/or  secondary  move- 
ments, between  points  In  Arizona  on  the 
one  hand,  and,  on  the  other,  points  In 
Nevada  and  New  Mexico,  for  180  days. 
Supporting  shippers:  (1)  Modulaire 
Leasing  Company,  3171  W.  Osbom  Road, 
Phoenix,  Ariz.  85017.  (2)  National  Homes. 
309  S.  Perry  Lane,  Tanpe.  Ariz.  85281. 
(3)  Fuqua  Homes,  Inc.,  802  S.  59th  Ave., 
Phoentx,  Ariz.  85034.  (4)  Blaufman  & 
Broad  Home  Systems,  Incorporated.  5530 
W.  Bethany  Home  Road,  Glendale.  Ariz. 
85301.  Send  protests  to:  Andrew  V.  Bay- 
lor, District  Supervisor,  Interstate  Com- 
merce Commission,  Ro<Mn  3427,  Federal 
Bldg.,  230  N.  First  Ave.,  Phoenix,  Ariz. 
85025. 

No.  MC  126118  (Sub-No.  27  TA),  filed 
January  3,  1977.  AppUcant:  CRETE 
CARRIER    CORPORATION,    P.O.    Box 


81228.  Unctdn.  Ndar.  68501.  AivUcant's 
representative:  Duazve  W.  AcUle  (sane 
address  as  applicant).  Authority  sought 
to  (H>erate  as  a  common  carrier,  by  motor 
vrfilcle,  over  irregular  routes,  transport- 
ing: Malt  beverages,  in  containers,  mov- 
ing in  traUers  equipped  with  temperature 
control,  from  Monroe,  Wis.,  and  Chicago, 
lU.,  and  their  commercial  zones,  to  points 
in  South  Carolina,  North  Cau-ollna,  Ten- 
nessee, Missouri.  Texas  and  Kansas  City. 
Kans..  and  its  commercial  zone,  for  180 
days.  Applicant  tias  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  oper- 
ating authority.  Supporting  shipper: 
Pred  Huber,  President  of  Peter  Hand 
Brewing  Co.,  Vice  President,  Sales,  Jos. 
J.  Huber  Brewing  Co.,  1000  W.  North 
Ave.,  Chicago,  m.  60622.  Send  protests 
to:  Max  H.  Johnsoon,  District  Super- 
visor, 285  Federal  Bldg..  &  Courthouse^ 

No.  MC  133095  (Sub-No.  127  TA) ,  filed 
January  3.  1977.  Applicant:  TEXAS- 
CONTINENTAL  EXPRESS,  INC.,  P.O. 
Box  434,  2603  W.  Euless  Blvd..  Euless, 
Tex.  76039.  Applicant's  representative: 
Kim  G.  Meyer,  1600  First  Federal  Bldg., 
Atlanta,  Ga.  30303.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing; Paper  and  paper  articles,  from  the 
faculties  of  the  Scott  Paper  Company,  at 
or  near  MobUe,  Ala.,  to  p(^ts  in  Penn- 
sylvania, Maryland,  Virginia,  New  Jersey, 
New  York,  Coiuiecticut,  Massachusetts, 
West  Virginia,  Rhode  Island  and  the  Dis- 
trict of  Columbia,  for  180  days.  Support- 
ing shipper:  Scott  Paper  Company,  Scott 
Plaza,  PhU£wielr*iia,  Pa.  19113.  Send  pro- 
tests to:  Robert  J.  Klrspel,  District  Su- 
pervisor, Room  9A27  Federal  Bldg.,  819 
Taylor  St..  Fort  Worth.  Tex.  76102. 

No.  MC  133095  (Sub-No.  128TA) ,  filed 
January  3,  1977.  Applicant:  TEXAS- 
CONTINENTAL  EXPRESS,  INC  P.O. 
Box  434,  2603  W.  Euless  Blvd.,  Euless, 
Tex.  76039.  Applicant's  rQiresentatlve: 
Kim  G.  Meyer,  1600  First  Federal  Bldg., 
Atlanta,  Ga.  30303.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Drugs  and  intravenous  solu- 
tions: (2)  glass  containers;  (3)  stopper 
enclosures,  aluminum  seals,  aluminum 
and  plastic  seals,  from  points  In  Erie 
Coimty.  N.Y.,  to  points  in  the  United 
States  in  and  west  of  Michigan,  Ohio. 
Kentucky.  Tennessee,  Georgia.  Florida 
(except  Alaska  and  Hawaii) ;  (2)  from 
MUlvUIe.  N.J.;  and  Chicago  Heights,  m.; 
to  points  In  Erie  County,  N.Y.;  and  (3) 
from  St  Petersburg,  Fla.,  to  points  in 
Erie  Coimty,  N.Y.,  for  180  days.  SuM>ort- 
ing  shipper:  Invenex  Pharmaceutical 
3175  Staley  Road,  Grand  Island,  N.T. 
14072.  Send  protests  to:  Robert  J.  Klr- 
spel, District  Supervisor,  Room  9A27  Fed- 
eral Bldg.,  819  Taylor  St.,  Port  Worth, 
Tex.  76102. 

No.  MC  133097  (Sub-No.  17  TA).  filed 
December  29,  1978.  AppUcant:  SYSTEM 
REEFER  SERVICE  INC.,  4614  Lincoln 
Ave..  Cypress,  Calif.  90630.  Applicant's 
representative:  Charles  A.  Creager,  1329 
Pennsylvania  Ave.,  Hagerstown.  Md. 
21740.  Authority  sought  to  (H>erate  as  a 


contract  carrier,  by  motor  vehicle,  over 
irregiUar     routes,     transporting:      (1) 
Foods:    foodstuff*:    food-treating   com- 
pounds; chemicals  and  additives:  and 
advertising  paraphernalia;  and  nuiteri- 
als.  equipment  and  supplies  used  in  the 
manufacture,  preparation,  sale  and  dis- 
tribution of  spices,  extracts,  convenience 
foods,  confectionery  products,  food  prod- 
ucts, salad  dressing,  and  foodstuffs;  and 
(2)   Commodities,  the  transportation  of 
which  is  exempt  or  partially  exempt  from 
regulation  under  the  provisions  of  section 
203(b)(6)    of  the  Interstate  Commerce 
Act,  in  mixed  loads  with  the  commodities 
described  in  (1)  above;  (a)  betweai  Sa- 
linas, Gilroy.  San  Francisco  and  Vaea- 
vlUe,   Calif.,   including   their  respective 
commercial  zones,  on  the  one  hand,  and, 
cm  the  other,  points  in  Alabama,  Georgia, 
Idaho,   Illinois.   Indiana,   Iowa,   Kansas. 
Louisiana,  Maryland,  Michigan,  Minne- 
sota, Missouri,  New  Jersey,  New  York, 
Ohio.  Or^on,  South  Carolina,  Tennessee. 
Texas,  Utah,  Virginia  and  Wisconsin;  (b) 
between   BaltlmcH-e,   Md.,   including   Its 
commercial  zone,  on  the  one  hand,  and. 
on  the  other,  points  in  Alabama,  Georgia, 
Idaho,  Illinois,  Indiana.  Iowa.  Kansas, 
Louisiana.    Michigan.   Minnesota,   Mis- 
soiari,  Ohio.  South  Carolina.  Tennessee, 
Virginia    and   Wisconsin;    (c)    between 
South  Bend  and  Bremen.  Ind.,  including 
their  respective  commercial  zones,  on  the 
one  hand,  and,  on  the  other,  points  in 
Arizona,  Arkansas.  California.  Colorado. 
Connecticut.  Georgia,  Idaho,  lUinois,  In- 
diana, Iowa,  Kansas,  Kentucky.  Louisi- 
aiia,  Maryland,  Michigan.  Massachusetts, 
Minnesota,  Missouri,  Montana,  Nebraska, 
Nevada,  New  Jersey,  New  Mexico,  New 
York.  Ohio,  Oregon,  Pennsylvania,  Ten- 
nessee, Utah,  Washington.  West  Virginia. 
Wisconsin  and  Wyoming;  and  (d)  from 
Atlanta.  Cra..  and  its  commercial  zone  to 
points  in  New  Jersey,  New  York.  Pennsyl- 
vania and  Virginia,  under  a  continuing 
contract  with  McCormlck  k  Co..  Inc., 
Hunt  VaUey,  Md.,  for  180  days.  Support- 
ing shipper:  McCormlck  It  Co.,  Inc..  WU- 
Uam  M.  Pappas,  Manager,-  Distribution 
Services.  11100  McCormlck  Road.  Hunt 
VaUey.   Md.   21031.    Send   protests    to: 
Mary  AUce  Francy.  Transportation  As- 
sistant. Interstate  Commerce  Commis- 
sion, Room  1321  Federal  Bldg.,  300  N.  Los 
Angeles  St.,  Los  Angeles.  Calif.  90012. 

No.  MC  136704  (Sub-No.  2  TA).  filed 
January  4,  1977.  AppUcant:  KENNETH 
FRANKLIN  WAGNdN,  LILLIAN  ANN 
WAGNON,  AND  KENNETH  DAVID 
WAGNON,  doing  business  as,  KENNETH 
P.  WAGNON  TRUCKING  CONTRAC- 
TOR, 84774  N.  Cloverdale  Road,  Cres- 
weD,  Oreg.  97426.nAppUcant's  represen- 
tative: James  C.  Gee,  (same  address  as 
appUcant).  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Rough  lumber  handles,  from  Everett, 
Wash.,  to  Eugene,  Oreg..  for  180  days. 
Supporting  Shipper:  Cascade  Handle 
Co..  Inc..  P.O.  Box  364.  Soiaca  Road, 
Eugene,  Oreg.  97401.  Send  Protests  to: 
A.  E.  Odoms,  District  Supervisor.  Bureau 
of  Operations,  Interstate  Commerce 
Commission,  114  Piooeer  Courthouse,  555 
S.W.  YamhUl  St..  Portland.  Ore*.  97204. 
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No.  MC  142196  (Sub-No.  3  TA).  flltd 
January  4.  1977.  Applicant:  THREE>-B'S 
TRANSPORTATION,  INC.,  230  S.  30th 
at..  Philadelphia,  Pa.  19104.  AppHcant's 
representative:  J.  MlchacS  Farrell,  1725 
K  St..  N.E..  Suite  814,  Washington,  D.C. 
2M06.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Such 
foods,  commodities  and  equipment  as 
are  used  in  connection  with  the  opera- 
tion of  hotels,  restaurants  and  others 
engaged  in  food  operations,  from  the 
facilities  of  BuCf-Henley  Paper  Company, 
at  Baltimore  and  Columbia,  Md.;  Wood 
Ridge,  N.J.;  and  Philadelphia,  Pa.,  to  the 
District  of  Columbia,  under  a  continuing 
contract  with  Buff-Henley  Paper  Com- 
pany, for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Supi^rt- 
Ing  Shipper:  Buff-Henley  Paper  Com- 
pasny.  230  S.  30th  St.,  Philadelphia,  Pa. 
19(104.  Send  Protests  to :  Monica  A.  Blod- 
gefct,  Transportation  Assistant,  Inter- 
state Commerce  Commission,  Room  3238, 
Philadelphia,  Pa.  19106. 

No.  MC  142388  (Sub-No.  2  TA) ,  filed 
December  30,  1976.  AppUcant:  HEDLEY 
BENNETT  TRUCKING  LIMITED,  1681 
Pension  Lane,  London,  Ontario,  Canada. 
Applicant's  representative:  Jeremy 
Kahn.  Suite  733  Investment  Bldg.,  Wash- 
ington. D.C.  20005.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vdklcle,  over  izregulBLr  routes,  transport- 
ing: Wet  breioers'  grain,  in  bulk,  in 
sealed,  dimip  vehicles,  from  ports  of  en- 
try on  the  International  boimdary  line 
between  the  United  States  and  .Canada 
located  on  the  Detroit  and  St.  Clair 
Rtren.  to  points  in  Oenesee  and  Lapeer 
counties.  Mich.  Restrictions:  (1)  Tlie 
tNBksportation  authorized  herein  is  re- 
stricted to  transportation  In  foreign  com- 
merce: (2)  The  transportation  author- 
taed  herein  is  restricted  to  transrtortatlon 
Iiocfonned  under  a  continuing  contract 
with  Miracle  Feeds,  a  Division  of  OgUvle 
MlSs  Ltd..  Ontario,  Canada;  and  (3)  The 
transportation  authorized  herein  is  re- 
stricted to  traffic  originating  at  the  fa- 
clUbles  of  Lafiatt,  Breweries  Ontario 
Limited,  Toronto.  Ontario.  Canada,  and 
London,  Ontario,  Canada,  for  180  days. 
Applicant  has  also  filed  an  underlying 
KTA  seeking  up  to  90  days  of  operating 
authority.  Supporting  Shipper:  Miracle 
Foods,  a  Division  of  The  Oglivie  MiUs, 
Ltd.,  Sales  Manager  Peter  Brewer,  1620 
Bun  Life  Bldg.,  Montreal,  Quebec,  Cana- 
da. Send  E>rotests  To:  James  A.  Augustyn, 
District  Supervisor,  Interstate  Commerce 
Commission,  Bureau  of  Operations,  1110 
Brederick  Tower,  10  Witherell  Ave..  De- 
troit, Mich.  48226. 

No.  MC  142634  (Sub-No.  ITA),  filed 
December  28,  1976.  Applicant:  FRANK'S 
PARCEL  SERVICE,  INC.,  Foot  of  Bab- 
codk  Place  at  Alexander  St.,  Yonkers, 
N.T.  10701.  Applicant's  representative: 
Larsh  B.  Mewhlnney,  235  Mamaroneck 
Ave..  White  Plains.  N.Y.  10605.  Author- 
ity sought  to  operate  as  a  contract  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Finished  pharma- 
eeutleal  products,  raw  materials  used  in 
tta*  production  thereof,  and  packaging 
ctnnpanents  therefor,  between  points  in 
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the  New  York.  N.Y.  Commercial  Zone  as 
defined  in  49  CFR  Kb)  (1)  and  (2)  on 
the  one  hand.  and.  on  the  other,  Totowa, 
N.J.,  und^  a  continuing  contract  with 
Bard  Pharmaceutical  Co.,  for  180  days. 
Applicant  has  also  filed  an  imderlylng 
ETA  seeidng  up  to  90  days  of  operating 
authority.  Supporting  shipper:  Band 
Pharmaceutical  Co..  00-101  Saw  Mill 
River  Road,  Yonkers,  N.Y.  10701.  Send 
pvotests  to :  Maria  B.  Kejss,  Transporta- 
tion Assistant,  Interstate  Commerce 
Commission,  26  Federal  Plaza.  New  York, 
N.Y.  10007. 

No.  MC  142667  TA,  filed  December  29, 
1976.  Applicant:  JACK  DARWIN,  doing 
business  as  JACK  DARWIN  TRUCKING, 
70O9  Alondra,  Paramoxmt.  Cahf.  9072$, 
Applicant's  representative:  Jack  Darwin 
(same  address  as  applicant) .  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Truck  body  beds,  uncrated 
and  the  return  of  empty  truck  bed  racks. 
from  Long  Beach,  C!alif.,  to  Portland. 
Oneg.,  and  Houston,  Tex.,  imder  a  con- 
tir+uing  contract  with  Toyota  Motor 
Sales,  U.S.A.,  Inc.,  for  180  days.  Sup- 
porting shipper:  Toyota  Motor  Sales, 
U.S.A.,  Inc.,  Robert  L.  Miller,  National 
Vehicle  Traffic  Manager,  2055  W.  190th 
St„  Torrance.  Calif.  90504.  Send  pro- 
tests to:  Mary  Alice  Francy,  Trans- 
portation Assistant,  Interstate  Commerce 
Commission,  Room  1321  Federal  Bldg., 
309  N.  Los  Angeles  St.,  Los  Angeles,  Calif. 
90912. 

No.  MC  142683  (Sub-No.  1  TA),  filed 
December  30,  1976.  Applicant:  K.N.S. 
TRANSCO,  INC..  P.O.  Box  1438,  Spenqer. 
Iowa  51301.  AppUcant's  representative: 
Arlyn  L.  Westergren,  Suite  530,  Unlvac 
Bldg.,  7100  W.  Center  Road,  Omaha, 
Nebr.  68106.  Authortfcy  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  Irregular  routes,  transporting: 
Meats  and  packinghouses  products,  from 
the  facilities  of  Hygrade  Food  Products, 
Inc.,  at  Storm  Lake  and  CHierokee,  Iowa, 
to  points  in  Connecticut,  Delaware. 
Maryland,  Massachusetts,  New  Jersey, 
New  York,  Pennsylvania,  Rhode  Island, 
and  West  Virginia,  for  180  days.  AppU- 
cant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Donald  M. 
Montgomery,  Assistant  (Seneral  Traffic 
Manager,  Hygrade  Food  Products,  P.O. 
Box  4771,  Detroit,  Mich.  48219.  Send  pro- 
teats  to:  Carroll  Russell,  District  Super- 
visor, Interstate  Commerce  Commission, 
Suite  620.  110  N.  14th  St.,  Omaha,  Nebr. 
68102. 

No.  MC  142725  iSub-No.  1  TAt.  filed 
January  3,  1977.  Applicant:  NEVADA 
WESTERN  CONCRETE,  INC..  2600 
Akron  Way,  Carson  CTity,  Nev.  89701.  Ap- 
plicant's representative:  Lee  Fanter 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  Natural,  crushed,  gypsum, 
in  bulk,  in  end  dump  type  equipment, 
from  the  Minesite  of  Western  States 
G3«>sum  Co.,  and/or  at  Art  Wilson  Co., 
in  Lyon  County,  Nev.,  on  the  one  hand, 
to  points  in  California  north  of  Fresno, 
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Calif.,  to  points  in  Oregon  south  of  Inter- 
state 20 ;  and  to  points  in  Idaho  south  of 
a  line  extending  from  the  Oregon  border 
to  the  Utah  border  and  intersecting  Wei- 
ser,  Idaho,  on  the  west  and  St.  Anthony, 
Idaho,  on  the  east,  on  the  other,  under 
a  continuing  contract  with  Western 
States  Gypsimi  Co.  and/or  Art  Wilson 
Company,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETTA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  W.  J.  Heetig,  District 
Sup)ervisor,  Interstate  Commerce  Com- 
mission, 203  Federal  Bldg.,  705  N.  Plaza 
St.,  Carson  City,  Nev.  89701. 

No.  MC  142774  TA,  fUed  December  30, 

1976.  Applicant:  A  NU  TRANSFER,  INC., 
2929  N.W.  73rd  St.,  Miami,  Fla.  33178. 
Applicant's  representative:  Richard  B. 
Austin,  214  Palm  Coast  n  Bldg.,  5255 
N.W.  87th  Ave.,  Miami,  Fla.  33178.  Au- 
thority sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes',  transporting:  General  commodi- 
ties (except  household  goods  as  defined 
by  the  Commission,  Classes  A  and  B  ex- 
plosives; cement;  motor  vehicles,  articles 
of  unusual  value  of  which  are  injurious 
or  contaminating  to  other  Isuiings;  and 
articles  which  because  of  their  size  or 
weight  require  specialized  handling  and 
equipment),  and  trailers  or  containers, 
with  or  without  wheels,  loaded  or  empty, 
between  points  in  the  City  of  Miami  and 
its  Commercial  Zone,  restricted  to  ship- 
ments having  a  prior  or  subsequent 
movement  in  interstate  or  foreign  com- 
merce by  water,  under  a  comtbiuing  con- 
tract with  Econocartbe  Consolldators 
Inc.,  for  180  days.  Applicant  has  also  filed 
an  underlying  ETA  seeking  up  to  90  days 
of  operating  authority.  Supporting  ship- 
per: Econecaribe  C^onsondators  Inc.,  2929 
N.W.  73rd  St.,  Miami,  Fla.  38147.  Send 
protests  to:  Joseph  B.  TeleAiert,  District 
Supervisor,  Interstate  Commerce  Com- 
mission, Bureau  of  Operations,  Monterey 
Bldg.,  Suite  101,  8410  N.W.  53rd  Terrace. 
Miami,  Fla.  33166. 

No.  MC  142775  TA,  filed  January  3, 

1977.  Applicant:  GEORGE  W.  STAN- 
FORD, doing  business  as  STANFORD 
TRUCKING  CO.,  14218  N.  1  Highway, 
Woodbridge,  Va.  22191.  Applicant's  rep- 
resentative: Henry  U.  Snavely.  410  Pine 
St..  Vienna,  Va.  22180.  Authority  sought 
to  operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  SaTid  and  stone,  in  diunp  vehi- 
cles, from  points  in  Anne  Arundel,  Mont- 
gomery and  Prince  Georges  Coimties. 
Md.,  and  from  points  in  the  commercial 
zones  of  Fredericksburg,  Va.;  Marriotts - 
ville  and  Texas,  Md.;  Friendsville,  Tenn.; 
and  Mt.  Airy,  N.C.,  to  the  facilities  of 
Arban  &  Carosi,  Inc.,  at  Woodbridge,  Va., 
and  of  American  Stone,  Inc..  at  Newing- 
ton,  Va..  and  (2)  Precast  architectural 
concrete,  from  the  facilities  of  Arban  & 
Carosi,  Inc.,  at  Woodbridge.  Va..  to  points 
in  the  District  of  Coliunbia,  and  to  points 
in  Maryland  and  Virginia,  imder  a  con- 
tinuing contract  with  Arban  tt  Carosi. 
Inc.,  of  Woodbridge,  Va..  tmd  American 
Stone,  Inc..  of  Newington.  Va..  for  180 
days.  Supporting  shipper:  American 
Stone,  Inc.,  7901  Cinder  Bed  Road,  New- 
ington. Va.  22122.  Arban  L  Carosi,  Inc., 
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13800  Dawson  Beach  Road.  Woodbridge, 
Va.  22191.  Send  protests  to:  W.  C.  Hers- 
man.  District  Supervise,  Interstate 
Commerce  Commission,  Room  1413.  12th 
b  Constitution  Ave  N.W..  Waslilngton, 
D.C. 20423. 

No.  MC  142777  TA,  filed  December  30. 

1976.  Applicant:  ROAD  AMERICA 
FREIGHT  SYSTEMS,  INC.,  P.O.  BOX 
3756,  Ontario,  Calif.  91761.  Applicant's 
representative:  Kenneth  F.  Dudley,  P.O. 
Box  279,  611  Church  St.,  Ottumwa,  Iowa 
52501.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Pressure 
sensitive  tape,  tape,  tape  products  and 
materials,  and  materials,  equipment  and 
supplies  used  in  the  manufacture  of  pres- 
sure sensitive  tape,  tape  and  tape  prod- 
ucts; (1)  from  Beacon,  N.Y.,  to  Car- 
bondale,  m.;  i'hoenix  and  Tucson,  Ariz.; 
and  points  in  California  and  Nevada; 
and  (2)  from  Carbondale,  HI.,  to  Phoenix 
and  Tucson,  Ariz.,  and  points  in  Cali- 
fornia and  Nevada,  for  180  days.  Sup- 
porting shipper:  Technical  Tape  Inc.  & 
Tuck  Industries.  248  Tioranda  Ave..  Bea- 
con, N.Y.  12508.  Send  protests  to:  Mary 
A.  Francy,  Transportation  Assistant,  In- 
terstate Commerce  Commission,  Bureau 
of  Operations,  Room'  1321  Federal  Bldg.. 
300  N.  Los  Angeles  St..  Los  Angeles, 
CaUf.  90012. 

No.  MC  142779  TA,  filed  January  3. 

1977.  Apphcant :  WEIER  AIR  FREIGHT, 
INC..  5785  Rochelle  Drive.  Greendale. 
Wis.  53129.  Applicant's  representative: 
Wayne  Wilson,  P.O.  Box  8004,  Madison. 
Wis.  53708.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Ma- 
terials, equipment,  supplies  and  parts. 
used  or  useful  in  the  manufacture,  sale, 
distribution  of  production  of  agrtcid- 
tural,  industrial  and  construction,  ma- 
chinery  and  equipment,  and  printed 
matter,  between  Racine  and  Sturtevant. 
Wis.,  on  the  one  hand,  and,  on  the  other. 
General  MitoheU  Field,  MUwaukee,  Wis., 
and  O'Hare  International  Airport.  Co<A 
County,  ni..  restricted  to  traffic  originat- 
ing at  or  destined  to  the  plantsltes, 
warehouses  and  faciUties  of  J.  I.  Case,  at 
Racine  and  Stmtevant,  Wis.,  and  further 
restricted  to  shipments  having  a  prior  or 
subsequent  movement  by  air,  for  180 
days.  Applicant  has  also  filed  an  imder- 
lylng ETA  seeking  up  to  90  days  of  oo- 
erating  authority.  Supporting  shipper: 
J.  I.  Case,  700  State  St.,  Racine,  Wis. 
53404.  Send  protests  to:  Gail  Daugherty, 
Transportation  Assistant.  Interstate 
Commerce  Cwnmission,  Bureau  of  Op- 
erations, U.S.  Federtd  Bldg.,  &  Court- 
house. 517  E.  Wisconsin  Ave..  Room  619, 
Milwaukee,  Wis.  53202. 

No.  MC  142780  TA.  filed  January  4, 
1977.  Applicant:  MARINE  DISTRIBU- 
TORS OP  VTRQINIA.  INC.,  1505  Sher- 
brook  Road,  Chesapeake.  Va.  23323.  Ap- 
plicant's representative:  Blair  P.  Wake- 
field. Suite  1001  First  and  Merchants 
Bank  Bldg..  NorfoUc,  Va.  23510.  Authority 
sought  to  operate  as  a  eontratt  carrier, 
by  motor  vriilcle.  over  irregular  routes, 
transporting:  BoatM.  In  stratghi  loads  or 
in  mixed  loads  with  their  parts,  equip- 


ment and  supplies  therefor,  from  the 
plantsite  of  Columbia  Yacht.  A  Division 
of  Whittaker  Corix>ration,  in  Chesa- 
peake. Va.,  and  the  plantsite  of  Sea- 
horse Plastics  Corporation,  in  Suffolk. 
Va..  to  points  in  Alabama.  Arkansas, 
Connecticut,  Florida,  Georgia,  Illinois. 
Indiana,  Louisiana,  Maine.  Marjland, 
Massachusetts,  Michigan,  New  Jersey. 
New  York.  North  Carolina,  Ohio.  Penn- 
sylvania, Rhode  Island,  South  Carolina, 
Tennessee,  Texas,  Vermont  and  Virginia, 
under  a  continuing  contrsict  with  Colum- 
bia Yacht,  a  Divi<aon  of  Whittaker  Cor- 
poration; and  Seahorse  Plastics  Cor- 
poration, for  180  days.  Supporting  ship- 
pers: Columbia  Yacht,  a  Division  of 
Whittaker  Corporation,  Larry  R.  Eng- 
holm,  2600  Yacht  Drive,  Chesapeake,  Va. 
23320.  Seahorse  Plastics  Corporation, 
Jeremy  C.  Lotz.  President,  4680  Shoul- 
ders Hillroad.  Suffolk.  Va.  23435.  Send 
protests  to:  Paul  D.  Collins,  District 
Supervisor,  Bureau  of  Operations.  Inter- 
state Conunerce  Commission,  Room  10- 
502  Federal  Bldg.,  400  N.  8th  St.,  Rich- 
mond, Va.  23240. 

By  the  C/^mission. 

Robert  L.  Oswald. 
Secretary. 

(FB  Doc.77-1958  Piled  l-19-77;8:45  amj 
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PETITIONS  FOR  MODIFICATIONS,  INTER- 
PRETATION OR  REINSTATEMENT  OF 
OPERATING  RIGHTS  AUTHORITY 

Jawtiary  14.  1977. 

The  following  petitions  seek  modlfl- 
catidh  or  interpretation  of  existing  op- 
erating rights  authority,  or  reinstate- 
ment of  terminated  operating  righto 
authority. 

An  original  and  one  copy  of  protests 
to  the  granting  of  the  requested  au- 
thority must  be  filed  with  the  Commis- 
sion on  or  before  February  22, 1977.  Such 
protest  shall  comply  with  Special  Rule 
247(d)  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.247)'  and 
shall  include  a  concise  statement  of  Pro- 
testant's Interest  in  the  proceeding  and 
copies  of  its  conflicting  authorities.  Veri- 
fied statements  in  opposition  should  not 
be  tendered  at  this  time.  A  copy  of  the 
protest  shall  be  served  concurrently  upon 
petitioner's  representative,  or  petitioner 
if  no  representative  is  named. 

No.  MC  3717  (Notice  of  Filing  of  Pe- 
tition To  Modify  Commodity  Descrip- 
tion), filed  December  20,  1976.  Peti- 
tioner: SERVICE  WAREHOUSE  COM- 
PANY, INC.,  112  Poinier  St.,  Newu-k. 
N.J.  07114.  Petitioner's  representative: 
George  A.  Olsen,  69  Tonnele  Avenue, 
Jersey  City,  N  J.  07306.  Petitioner  holds 
a  motor  common  carrier  Certificate  in 
No.  MC  3717,  Issued  November  2,  1971. 
authorizing  transportation,  as  pertinent, 
over  irregular  routes,  of  (1)  frosted 
foods,  and  machinery,  equipment 


^  Copies  of  Special  Rule  247  (u  amended) 
can  be  obtained  by  writing  to  tbe  Secretary, 
IBtesstate  Commerce  Commiaskw,  Waablng- 
ton.  D.C.  a043S. 


supplies  used  or  useful  in  the  frosting 
thereof.  <a)  between  Boston,  Gloucester 
and  Cambridge,  Mass..  Jersey  City,  New- 
ark, and  Bridgetown,  N.J..  Philadelphia. 
Pa.,  New  York.  Waterport,  Mt.  Morris. 
Syracuse,  and  Sayville.  N.Y.,  and  Balti- 
more, Md.;  and  (b)  from  Boston,  Mass.. 
and  Jersey  City.  N.J..  to  Albany.  NY.; 
and  <2)  frozen  foods,  between  Boston 
and  Gloucester.  Mass..  on  the  one  hand. 
and.  on  the  other,  Westbury,  Long  Is- 
land. NY. 

By  the  Instant  petition,  petitioner 
seeks  to  modify  the  commodity  descrip- 
tions in  the  authority  above  by  substi- 
tuting "refrigerated  foods"  in  lieu  of 
"frosted  foods"  in  (D  above,  and  in  lieu 
of  "frozen  foods"  in  (2)   above. 

No.  MC  106920  (Sub-No  2V  (Notice 
of  Filing  a  Petition  To  Modify  Petition » , 
filed  DecemlJer  6.  1976.  Petitioner: 
RI(3GS  F<X)D  EXPRESS.  INC„  West 
Monroe  Street.  P.O.  Box  26.  New  Bremen. 
Ohio  45869.  Petitioner's  representative: 
E.  Stephen  Heisley.  666  11th  Street.  N.W.. 
Suite  805.  Washington,  D.C.  20001.  Peti- 
tioner holds  a  motor  common  carrier 
certificate  in  No.  MC  106920  (Sub-No. 
2).  issued  October  31.  1950,  authorizing 
transportation,  by  motor  vehicle,  over 
irregular  routes,  of  (1)  Liquid  sugar,  in 
bulk  in  tank  vehicles,  from  New  York. 
NY.,  to  Portland,  Ind.;  and  (2)  sugar 
(non-fiuid),  from  Boston,  Mass.,  New 
York,  NY..  Baltimore.  Md..  and  Phila- 
delphia, Pa.,  to  points   in  Indiana. 

By  the  Instant  petition,  petitioner 
seeks  to  (a)  delete  the  phrase  "non- 
fluid"  from  the  commodity  description 
in  (2)  above;  and  (b)  to  add  an  addi- 
tional commodity  and  territorial  to  its 
present  authority  which  would  read  as 
follows:  Sugar  (except  In  bulk),  from 
points  in  the  New  York.  N.Y.,  Commer- 
cial Zone  as  defined  in  Commercial  Zones 
and  Terminal  Areas,  53  M.C.C.  451,  with- 
in which  local  operations  may  be  con- 
ducted piu'suant  to  the  partial  exemp- 
tion of  Section  203(b)  (9)  of  the  Inter- 
state Commerce  Act  (the  "exempt- 
zone),  and  those  points  In  New  Jersey 
within  5  miles  of  New  Yoric.  N.Y.,  and 
all  of  any  municipality  in  New  Jersey, 
any  part  of  which  Is  within  5  miles  of 
New  York,  N.Y.  (except  New  York.  N.Y.) . 
to  points  in  Indiana. 

No.  MC  118702  (Sub-No.  37).  (Notice 
of  Filing  of  Petition  To  Modify  Po-mlt) , 
filed  December  15,  1976.  Petitioner: 
THADDEAUS  A.  GORSKL  doing  busi- 
ness as.  GORSKI  BULK  TRANSPORT, 
Box  700,  Harrow,  Ontario,  Canada.  Peti- 
tioner's represoitaUve:  William  B. 
Elmer,  21635  East  Nine  Mile  Road,  St. 
Clair  Shores.  Mich.  48080.  Petitioner 
holds  a  motor  contract  carrier  pomlt  in 
No.  MC  116702  (Sub-No.  37),  issued 
April  5, 1973.  authorizing  transportation, 
by  mottH*  vehicle,  over  Irregular  routes, 
as  pertinent,  of  alcoholic  beverages,  in 
bulk,  in  tank  vtiilcles,  from  porto  of 
entry  on  the  International  Boundary  line 
between  the  United  States  and  Canada 
located  at  or  near  (Thamplain,  Rouses 
Point  and  Trout  River,  N.Y.,  DCTby  Line 
and  Newport.  Vt..  and  located  on  the 
Niagara  and  St  Lawrence  Rivers,  to 
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Hartford,  Oonn.,  under  a  continuing  con- 
tract, or  contracts,  with  Heublln.  Inc. 

By  the  Instant  petlttoQ,  petitioner 
series  to  broaden  the  above  described  au- 
thority (1)  by  adding  Allen  Park,  Mich., 
us  a  destination  point  on  bulk  commodi- 
ties: and  (2)  by  Including  St.  Clair  and 
Detroit  Rivers,  Mich,  as  additional  ports 
of  entrj'. 

No.  MC  129600  (Sub-No.  13),  (Notice 
of  Filing  of  Petition  to  Modify  Terri- 
torial Description),  filed  December  8, 
1976.  Petitioner:  POLAR  TRANSPORT, 
INC..  176  King  Street.  P.O.  Box  44,  Han- 
over, Mass.  02339.  Petitioner's  repre- 
sentative: Frank  J.  Welner,  15  Court 
Square,  Bost<»i,  Mass.  02108.  Petitioner 
holds  a  motor  contract  carrier  permit  in 
Na  MC  129600.  (Sub-No.  13),  issued 
AfdH  18,  1974,  authorizing  transporta- 
tlcn,  as  pertinent,  over  Irregular  routes, 
oC  lee  cream,  ice  cream  confectiorH,  ice 
looter  confections,  and  sherbert.  from 
SuCQeld,  Conn.,  to  points  in  Alabama, 
Ddaware,  Florida,  Ge<M*gia,  Illinois, 
Indiana,  Maryland,  Maine,  Massachu- 
setts, Michigan,  New  Jersey,  New  York, 
Ohio,  Painsylvanla,  Rhode  Island,  Ten- 
neEsee,  Texas,  Virginia  and  the  District 
of  Columbia,  under  a  continuing  con- 
tract, or  contracts,  with  H.  P.  Hood,  Inc., 
located  at  Charleston,  Mass. 

By  the  Instant  petition,  petitioner 
seeks  to  add  Portland,  Maine  as  an  arddf- 
tlonal  origin  point  in  the  above  described 
authority. 

No.  MC  138225  and  (Sub-No.  2), 
(Notice  of  Piling  of  Petition  to  Modify 
Permits),  filed  December  15,  1976.  Petl- 
Uooer:  HEDRICK  ASaOCIATES,  INC., 
RR.  2,  Box  10A2,  Douglas  Rd.,  Far  Hills, 
NJ.  07931.  Petitioner's  representative: 
William  P.  Jackson,  Jr.,  3426  North 
Washington  Boulevard,  P.O.  Box  1267, 
ArtlngtcHi,  Va.  22210.  Petitioner  holds 
motor  contract  carrier  Permits  in  No. 
MC  138225  and  (Sub-No.  2) .  Issued  July 
13,  1974,  and  October  17,  1974  respec- 
tfcrely,  authorizing  transportation  over 
Inregular  routes.  (1)  in  MC  138225,  of 
(a)  swimming  pools;  (b)  stoimming  pool 
parts;  and  (c)  materials,  supplies,  and 
equipment  used  in  c<mnectlon  with  swim- 
ming pools  (exc^t  commodities  in  bulk) , 
from  Oarfleld  and  East  Paterson.  N.J., 
to  points  In  the  United  States  (except 
Aiaaka  and  Hawaii) ,  under  a  ccmttnulng 
contract,  or  contracts,  with  Heldor  As- 
sociates, Inc..  of  Hamdoi,  Conn.;  and 
(2)  In  MC  138225  (Sub-No.  2).  of  ma- 
terials, equipment  and  suppUes  (except 
commodities  In  bulk,  the  transportation 
of  which  because  of  size  or  weight  re- 
quires tiie  use  of  special  equipment)  used 
jki  the  manufacture  or  Installation  of 
iwbnmlng  pools,  from  points  in  the 
ITntted  States  (except  Alaska  and 
HawaU) .  to  the  facilities  of  Heldor  As- 
sociates, Inc.,  located  at  or  near  Oar- 
fleld and  East  Paterson,  N.J.,  restricted 
to  the  transportatioo  of  traffic  destined 
to  the  facilities  of  Heldor  Associates,  lo- 
cated at  or  near  Oarfleld  and  East 
Paterson.  N.J.,  under  a  continuing  con- 
tract, or  contracts,  with  Heldor  Asso- 
ciates, Inc..  of  Hamden.  Conn. 


By  the  Instant  petition,  petitioner 
seeks  (I)  in  MC  138225,  to  modify  the 
territorial  description  above  by  the  addi- 
tion of  Trenton,  N.J.  as  an  additional 
origin  point;  and  (H)  in  MC  138225 
(SUb-No.  2),  to  modify  the  territorial 
description  above  by  the  sulditlon  of  the 
facilities  of  Heldor  Associates,  Inc.,  lo- 
cated at  or  near  Trenton,  N.J.  as  an  ad- 
ditional destination  point,  and  to  modify 
the  restriction  above  to  correspond, 
through  the  addition  of  the  facilities  of 
Heldor  Associates,  located  at  or  near 
Tnenton,  N.J. 

No.  MC  138412  (notice  of  filing  of  peti- 
tion to  add  an  additional  contracting 
shipper),  filed  December  2,  1976.  Peti- 
tioner: MAR-CHELLE,  INC,  No.  6  Min- 
tert  Manor,  St.  Louis,  Mo.  63135.  Peti- 
tioner's representative :  Joseph  Flynn,  76 
Bellerive  Acres,  St.  Louis,  Mo.  63136. 
Petitioner  holds  a  motor  contract  carrier 
Permit  in  No.  MC  138412,  issued  June  IB, 
1974,  authorizing  transportation  over 
Inegular  routes,  of  (1)  household  appli- 
ances; (2)  new  furniture  (uncrated) ; 
(31  kitchen  equipm.ent;  and  (4)  electri- 
cd  appliances,  equipment  and  parts,  ss 
described  respectively  In  (2),  (3).  and 
(4s) ,  in  Appendices  n,  IV  and  vn  to  the 
report  in  DescriptioTis  in  Motor  Car- 
rier Certificates,  61  M.C.C.  209,  between 
St.  Louis,  Mo.,  and  points  in  Bond,  Cal- 
houn, Clinton,  Greene,  Jersey,  Macou- 
pin, Madison,  Monroe,  Montgomeiy, 
Riandolph,  St.  Clair,  and  Washington 
Counties.  111.,  under  a  continuing  con- 
tract, or  contracts,  with  the  following 
shippers:  Rothman  Stores,  Inc.,  of  St. 
Louis,  Mo.;  M.  C.  Distributors,  of  St. 
Louis,  Mo.;  Independent  Merchants 
Cbrp.,  of  St.  Louis,  Mo.  By  the  Instaot 
petition,  petitioner  seeks  to  add  Ideal 
Home  Furnishings  Co.,  Inc.,  as  an  addi- 
tional contracting  shipper  to  the  au- 
thority above.  f 

Republications  of  Grants  of  Operatdtg 
■  Rights  Authority  Prior  to  Certifica- 
tion 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  Indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  In  the  Federal  Res- 

SBTER. 

An  original  and  one  copy  of  protests 
to  the  granting  of  the  authority  must  be 
filed  with  the  Commission  within  30 
4ays  after  the  date  of  this  Federal  Rec- 
ESTER  notice.  Such  protest  slmll  comply 
With  Special  Rule  247(d)  of  the  Com- 
mission's General  RiQes  of  Practice  (49 
CPR  1100.247)  addressing  specifically 
the  Issue(s)  Indicated  as  the  purpose  for 
republication,  and  including  a  concise 
statement  of  protestant's  interest  in  the 
pr<x:eedlng  and  copies  of  its  conflicting 
authorities.  Verified  statements  in  op- 
position shall  not  be  tendered  at  this 
time.  A  copy  of  the  protest  shall  be 
served  concurrently  upon  the  carrier's 
rwresentatlve,  or  carrier  If  no  repre- 
sentative is  named. 

No.  MC  107129  (Sub-No.  9)  (repub- 
lication) ,  filed  September  20,  1972,  pub- 
lished tn  the  FR  issue  of  Decnnber  21, 


1972,  and  republished  this  issue.  Appli- 
cant: E.  K.  Motor  Service.  Inc.,  2005 
North  Broadway.  JoUet,  HI.,  60435.  Ap- 
plicant's representative:  Tom  B.  Krets- 
Inger,  450  Professional  Bull(ilng,  Kansas 
City,  Mo.  64106.  A  Decision  and  Order  of 
the  Commission,  Division  1,  dated  De- 
cember 6,  1976,  and  served  December  9, 
1976,  authorizes  operation  by  applicant, 
in  interestate  or  foreign  commerce,  as  a 
comTraon  carrier  by  motor  vehicle,  over  ir- 
regular routes,  of  roofing  and  building 
materials  (except  commodities  in  bulk), 
and  commo^tfes  used  In  the  manufac- 
ture, distribution,  and  shipping  of  roofing 
and  building  materials  (except  commodi- 
ties in  bulk) ,  from  Joliet,  m.,  to  points  in 
Iowa,  Ohio,  and  Wisconsin,  restricted  to 
the  transportation  of  traffic  originating 
at  Joliet,  111.,  and  destined  to  the  above- 
named  destinations.  The  purpose  of  this 
republication  Is  to  Indicate  applicant's 
grant  of  authorily  as  a  common  carrier 
rather  than  as  a  contract  carrier. 

No.  MC  110563  (Sub-No.  161)  (repub- 
lication ) .  filed  September  18,  1975,  pub- 
lished in  the  FR  issue  of  October  9,  1975, 
and  republished  this  issue.  Applicant: 
COLDWAY  P(X>D  EXPRESS,  INC.,  P.O. 
Box  747,  Sidney.  Ohio  45365.  Applicant's 
representative:  Josec^  M.  Scanlan,  111 
W.  Washington  Ave.,  Chicago,  ni.  60602. 
An  Order  of  the  Commission,  Review 
Board  Number  1,  dated  Janiiary  3,  1977, 
and  served  January  6.  1977,  finds  that 
the  present  and  future  public  convenience 
and  necessity  require  operation  by  ap- 
plicant, in  Interstate  or  foreign  com- 
merce, as  a  common  carrier  by  motor  ve- 
hicle, over  irregular  routes,  in  the  trans- 
portation of  meat,  meat  products,  lieat 
byprodtictj^  and  articles  distributed  by 
meat-packing  Iiouses,  as  described  In 
Sections  A  and  C  of  Apjiendix  I  to  the 
report  in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.q.C.  209  and  766  (ex- 
cept hides  and  ccMimiodlties  in  bulk), 
from  Bo<*er,  Tex.,  to  points  In  Kentucky, 
Pennsylvania,  West  Virginia.  Virginia, 
Maryland,  Delaware,  New  Jersey.  New 
York,  Connecticut*-  Rhode  Island,  Mas- 
sachusetts, New  Hampshire,  Vermont, 
Maine,  Etnd  the  District  of  Columbia,  re- 
stricted to  the  transportation  of  ship- 
ments originating  at  the  named  origin; 
that  applicant  is  fit,  willing,  and  able 
properly  to  perform  such  service  and  to 
conform  to  the  requirements  of  the  In- 
terstate Commerce  Act  and  the  Commis- 
sion's rules  and  regulatlcHis  thereunder. 
The  purpose  of  this  republication  Is  to 
indicate  the  addition  of  Virginia  as  a 
destination  state  in  applicant's  grant  of 
authority. 

No.  MC  111729,  (Sub-No.  560)  (Repub- 
lication) ,  filed  July  8,  1975,  published  In 
the  FR  issue  of  August  7,  1975,  and  re- 
published this  issue.  Applicant:  PURO- 
LATOR  COURIER  CX>RP.,  2  Nevada 
Drive,  Lake  Success,  N.Y,  11040.  Appli- 
cant's representative:  Russell  S.  Bern- 
hard.  1625  K  Street,  N.W.,  Washington, 
D.C.  20006.  An  Qrder  of  the  CommissloQ. 
Review  Board  Nxunber  3,  dated  Decem- 
ber 6.  1976,  and  served  January  10.  1977, 
finds  that  the  present  and  future  public 
convenience  and  necessity  require  opera- 
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tion  by  applicant.  In  Interstate  or  foreign 
commerce,  as  a  common  carrier  by  naoUx 
vehicle,  over  Irreerular  routes,  to  the 
transportation  of  (1)  household  clean- 
ing compounds  and  brushes,  from  Seat- 
tle, Wash.,  to  points  in  Warfiington  and 
points  in  Benton.  Clackamas,  Clatsop, 
Columbia,  Douglas.  Lane,  Lincoln,  Linn, 
Marion,  Multnomah,  Tillamook,  Wash- 
ington, and  Yamhill  Counties,  Oreg.,  re- 
stricted to  the  transportation  of  ship- 
ments having  an  immediately  prior 
movement  by  air,  rail,  or  motor  vehicle, 
and  to  shipments  moving  from  or  to  the 
facilities  of  The  Puller  Brush  Company; 
and  (2)  toiletries  and  cosmetics,  from 
Seattle,  Wash.,  and  Portland,  Oreg.,  to 
points  in  Washington  and  points  in  Ben- 
ton, Clackamas.  Clatsop.  Columbia, 
Douglas.  Lane.  Lincoln,  Linn,  Marlon, 
Multnomah,  Tillamook,  Washington,  and 
Yamhill  Counties.  Oreg..  restricted  to  the 
transportation  of  shipments  having  an 
immediately  prior  movement  by  motor 
vehicle  and  to  shipments  moving  from 
or  to  the  facilities  of  Avon  Products,  Inc., 
restricted  further  In  (1)  and  (2)  above 
as  follows:  (a)  restricted  against  pro- 
viding service  from  or  to  the  premises  of 
banks  and  banking  institutions;  (2)  re- 
stricted against  providing  service  from  or 
to  the  premises  of  persons,  other  than 
agencies  of  the  United  States  Govern- 
ment, who  or  which  have  entered  into 
contracts  with  applicant  or  its  affiliates 
and  are  served  by  them  pursuant  to  per- 
mits Issued  by  the  Commission;  and  (3) 
restricted  against  the  transportation  of 
shipments  weighing  in  exctess  of  150 
pounds;  that  applicant  is  fit,  willing,  and 
able  properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the  Com- 
mission's rules  and  regulations  there- 
under. The  purpose  of  Uils  republication 
Is  to  (I)  indicate  the  addition  of  house- 
hold cleaning  compounds  and  brushes  to 
applicant's  grant  of  authority;  and  (ID 
indicate  the  modification  of  the  terri- 
torial description  In  applicant's  grant  of 
authority. 

No.  MC  127647  (Sub-No.  3)  (republi- 
cation) .  filed  March  1,  1976,  published  in 
the  PR  Issue  of  April  1. 1976.  and  repub- 
lished this  issue.  Applicant:  RALPH  H. 
LARSEN,  195  Reundtoft  Drive,  Salt  Lake 
City,  Utah  84123.  Applicant's  representa- 
tive: Harry  D.  Pugsley.  Suite  400,  315 
East  2nd  Street,  Salt  Lake  City,  Utah 
84111.  An  order  of  the  Ctommission,  Re- 
view Board  Number  3,  dated  Etecember 
13,  1976.  and  served  January  10,  1977, 
finds  that  the  present  and  future  public 
convenience  and  necessity  require  opera- 
tion by  applicant  In  interstate  or  foreign 
commerce,  as  a  common  carrier  by  motor 
vehicle  over  Irregular  routes.  In  the 
transportation  of  (1)  (a)  bananas  and 
(b)  fresh  fruits  and  vegetables,  which 
are  otherwise  exempt  imder  section  203 
(b)  (6)  of  the  Interstate  Commerce  Act, 
In  mixed  loads  with  bananas,  from  Long 
Befich,  Calif.,  to  Salinas  and  Indlo, 
Calif.;  (2)  bananas  In  mixed  loads  with 
the  commodities  described  in  (3) ;  and 
(3)  fresh  fruits  and  vegetables,  which 
are  otherwise  exempt  from  economic  reg- 
ulation uader  section  203(b)  (8)  of  tbe 


Interstate  Commerce  Act,  in  mixed  loads 
with  bananas,  from  StOinas  and  Indio, 
Califs  to  points  in  Montana;  that  ap- 
pUoant  is  fit.  willing,  and  able  properly 
to  perform  such  service  and  to  conform 
to  the  requirements  of  the  Interstate 
Commerce  Act  and  the  CommissicMi's 
rules  and  regulations  thereunder.  The 
purpose  of  this  republication  is  to  indi- 
cate the  modification  of  the  commcxiite^ 
and  territorial  description  in  applicant's 
grant  of  authority. 

No.  MC  133119  (Sub-No.  89>  (Repub- 
lication) filed  February  9,  1976,  pifb- 
llshed  in  the  FR  issue  of  March  18,  1976, 
and  republished  this  issue.  Applicant: 
HEYL  TRUCK  LINES.  INC..  200  Norka 
Drive,  Akron,  Iowa  51001.  Applicant's 
representative:  A.  J.  Swanson,  521  South 
14th  St.,  P.O.  Box  81849,  Lincoln.  Nebr. 
68501.  An  order  of  the  Commission,  Re- 
view Board  Number  2,  dated  December  9, 
1976,  and  served  January  10,  1977,  finds 
that  the  present  £ind  future  public  caa- 
venience  and  necessity  require  (H>eratl0Q 
by  applicant.  In  Interstate  or  fcx-elgn 
commerce,  as  a  common  carrier  by  motor 
vehicle,  over  irregular  routes,  in  the 
transportation  of  frozen  foods,  from 
Minneapolis,  Minn^  to  points  In  Ala- 
bama, Arl^ansas,  Florida,  Georgia,  Ken- 
tucky, Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  and  points  In  Mis- 
souri cm  and  east  of  U.S.  mghway  67,  re- 
stricted to  the  transportation  of  traffic 
originating  at  the  facilities  of  The  PUls- 
bury  Company,  located  at  Miimeapolis, 
Minn.;  that  applicant  Is  fit,  willing,  and 
able  properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the  Com- 
mlssi<Hi's  rules  and  regulations  there- 
under. The  purpose  ol  this  republication 
Is  to  Indicate  the  substitution  of  frozen 
foods  In  lieu  of  frozen  pizza,  In  appli- 
cant's grant  of  authority. 

Motor  Carrier.  Broker,  Water  Carris* 
AND  Freight  Forwarder  Operating 
Rights  Applications 

The  following  applications  are  gov- 
erned by  Special  Rule  247  of  the  Com- 
mission's General  Rules  of  Practice  (49 
CFR  §1100.247).  These  rules  provide, 
amcMig  other  things,  that  a  protest  to  the 
granting  of  an  application  must  be  filed 
with  the  CommlsskHi  within  30  days  after 
the  date  of  notice  of  filing  of  the  applica- 
tion is  published  in  the  Federal  Register. 
Falliure  to  seasonably  file  a  protest  will 
be  (K>nstrued  as  a  waiver  of  opposltl<Hi 
and  participation  in  the  proceeding.  A 
protest  imder  these  rules  should  comply 
with  section  247(d)(3)  of  the  rules  of 
practice  which  requires  that  it  set  forth 
specifically  the  grounds  upon  which  it  is 
made,  contain  a  detailed  statement  of 
protestant's  Interest  in  the  proceeding 
(including  a  copy  of  the  specific  p(»tk>ns 
of  Its  authcxity  which  protestant  believes 
to  be  in  conflict  with  that  sought  In  the 
api;^lcati<m,  and  describing  in  detail  the 
method — whether  by  j<Hnder,  interline, 
or  other  means — by  which  protestant 
would  use  such  authority  to  provide  all 
or  part  of  the  service  proposed),  and 
shall  specify  with  particul£uity  the  facts, 
matters,  and  things  relied  upon,  but  shall 


not  include  issues  or  allegations  phrased 
generally.  Protests  not  In  reasonable 
compliance  with  the  requirements  of  the 
rules  may  be  rejected.  The  original  and 
one  copy  of  the  protest  shall  be  filed  with 
the  Commission,  and  a  copy  shall  be 
served  CMicurroitly  upon  applicant's 
representative,  or  applicant  if  no  repre- 
sentative is  named.  If  the  protest  in- 
cludes a  request  for  oral  hearing,  such 
requests  shall  meet  the  requiremoits  of 
section  247(d)  (4)  of  the  special  rules, 
and  shall  include  the  certification  re- 
quired therein. 

Section  '247(f)  further  provides,  in 
part,  that  an  £^plicant  who  does  not  in- 
tend timely  to  prosecute  its  application 
shedl  promptly  request  dismissal  thereof, 
and  that  failure  to  prosecute  an  applica- 
tion imder  procedures  ordered  by  the 
Commission  will  result  in  dismissal  of  the 
application. "" 

Further  processing  steps  will  be  by 
Commission  order  which  will  be  served 
on  each  party  of  record.  Broadening 
amendments  will  not  be  accepted  after 
the  date  ot  this  publication  exc^H  for 
good  cause  shown,  and  restrictive  amend- 
ments will  not  be  entertained  f<dlowlng 
publication  In  the  Federal  Register  of  a 
notice  that  the  proceeding  has  been  as- 
signed for  oral  hearing. 

Each  apfdicant  states  that  there  will 
be  no  signiBcant  effect  on  the  quality  of 
the  human  environment  resulting  from 
approval  of  its  application. 

No.  MC  720  (Sub-No.  23),  filed  Decem- 
ber 13,  1976.  Applicant:  BIRD  TRUCK- 
ING COMPANY,  INC  P.O.  Box  227, 
Waupun,  Wis.  53963.  Applicant's  repre- 
sentative: Michael  J.  Wyngaard.  329 
West  Wilson  Street,  P.O.  Box  8004,  Mad- 
ison, Wis.  53708.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: (1)  Frozen  foodstuffs  (except  cwn- 
modities  In  bulk.  In  tank  vehicles) ;  and 
(2)  frozen  meats  and  meat  by-products. 
unfit  for  human  consumption  (except 
commodities  In  bulk.  In  tank  vehicles), 
from  the  facilities  of  Wlscold,  Inc.,  lo- 
cated at  or  near  Beaver  Dam  and  Mil- 
waukee, Wis.,  to  Alabama,  Connecticut, 
Delaware.  Florida,  Georgia,  Kentucky, 
Maine,  Maryland,  Massachusetts,  Kew 
Hampshire.  New  Jersey,  New  Yorit,  North 
(Carolina,  Rhode  Island,  South  Carolina, 
Tennesee,  Vermcmt.  Virginia,  West  Vir- 
ginia, and  the  District  of  Columbia. 

NoiT. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Milwau- 
kee, or  Madison.  Wis. 

No.  MC  2900  (Sub-No.  296 1 .  filed  De- 
cember 20,  1976.  Applicant:  RYDER 
TRUCK  LINES,  INC.,  2050  Kings  Road, 
Jacksonville,  Fla.  32209.  Applicant's  rep- 
resentative: S.  E.  Somers,  Jr.  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  sis  a  common  carrier,  by  motor 
vehicle,  over  regular  routes,  transport- 
ing: General  commodities  (except  those 
of  imusual  value.  Classes  A  and  B  explo- 
sives, household  goods  as  defined  by  the 
Commission,  (^mmodltles  In  bulk  and 
those  requiring  special  equipment) .  Serv- 
ing points  In  West  Virginia  and  those 
points  in  that  part  of  Kentucky  on  and 
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east  of  Interstate  Highway  75  Including 
Lexingtcn,  Ky^  as  off-route  points  In 
connection  with  applicant  presently  au- 
thorized regular  route  c*>eratlons. 

Note. — Common  control  may  be  Involved, 
it  a  hearing  Is  deemed  necessary,  the  appU- 
raut  requests  It  be  held  at  either  Pittsburgh, 
Pa..  Charleston,  W.  Va.,  or  Cincinnati,  Ohio. 

No.  MC  4405  (Sub-No.  542).  filed  De- 
cember 10.  1976.  Applicant:  DEALERS 
TRANSIT,  INC.,  522  South  Boston  Ave- 
nue. Enterprise  Bldg..  Tulsa,  Okla.  74103. 
Applicant's  representative:  Michael  E. 
Miller,  502  First  National  Bank  Bldg.. 
Fargo,  N.  Dak.  58102.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Tanks  and  heat  exchangers,  and 
materials,  parts,  and  equipment  used  in 
the  installation  of  the  above-named  com- 
modities, from  St.  Louis,  Mo.,  to  points 
In  the  United  States  f  except  Alaska  and 
Hawaii). 

Not*. — Common  control  may  be  involved. 
If  a  hearing  la  deemed  necessary,  the  apppU- 
o«nt  requests  it  be  held  at  Chicago,  11 L 

No.  MC  5623  (Sub-No.  29),  filed  De- 
cember 14,  1976.  Applicant:  ARROW 
TRUCKINS  CO.,  a  Corporation,  P.O.  Box 
7280,  Tulsa,  Okla.  74105.  Applicant's  rep- 
resentative: J.  G.  Dail,  Jr.,  P.O.  Box  567, 
McLean,  Va.  22101.  Authority  sought  to 
operate  as  a  coTnm.on  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Machinery,  equipment,  mate- 
rials, and  supplies  used  in,  or  in  connec- 
tion with,  the  discovery,  development, 
production,  refining,  manufacture,  proc- 
essing, storage,  transmission,  and  dis- 
tribution of  natural  gas  and  petroleum - 
and  their  products  and  by-products,  and 
machinery,  materials,  equipment,  and 
svppUes  used  in,  or  in  connection  with, 
the  construction,  operation,  repair,  serv- 
icing, maintenance,  and  dismantling  of 
pipelines,  including  the  stringing  and 
picking  up  thereof;  and  (2)  earth  driU- 
ing  machinery  and  equipment,  and 
machinery,  equipment,  materials,  sup- 
plies, and  pipe  Incidental  to,  used  in,  or 
In  connection  with  (a)  the  transporta- 
tion, installation,  removal,  operation,  re- 
pair, servicing,  maintenance,  and  dis- 
mantling of  drilling  machinery  and 
equipment,  (b)  the  cMnpletlon  of  holes 
or  wells  drilled,  (c)  the  production,  stor- 
age, and  transmission  of  commodities  re- 
sulting from  drilling  operations  at  well  or 
hole  sites,  cmd  (d)  the  injection  or  re- 
moval of  comm(xiities  into  or  from  holes 
or  wells,  (A)  between  points  In  Connecti- 
cut, Delaware,  Florida,  Georgia,  Indiana, 
Kentucky,  Maine,  Maryland,  Massachu- 
setts, Michigan,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  South  Caro- 
lina. Virginia,  Vermont.  West  Virginia, 
and  the  District  of  Columbia;  and  (B) 
between  points  named  in  (A)  above,  on 
the  one  hand,  and,  on  the  other,  points 
in  Arksmsas,  Colorado,  UlinoLs,  Kansas, 
Louisiana,  Mississippi,  Missouri,  Mon- 
tana, Nebraska,  New  Mexico,  Oklahoma, 
Texas,  Utah  and  Wyoming. 

Note. — If  a  hearing  Is  deemed  n<ces&ary, 
the  applicant  requests  It  be  held  at  either 
Tulsa.  Okla.;  Houston,  Tex.;  or  Wa.shln£- 
ton,  DC 
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No.  MC  8964  (Sub-No.  32).  filed  De- 
cember 17.  1976.  Applicant:  wmE 
TRANSPORTATION  COMPANY,  a  Cor- 
poration, 2481  Cleveland  Avenue  North, 
St.  Paul,  Minn.  55113.  Applicant's  rep- 
resentative: William  S.  Rosen,  630  Os- 
bom  Building,  St.  Paul,  Minn.  55102.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  regular 
routes,  transporting;  General  comrnodi- 
ties  (except  those  of  unusual  value, 
household  goods  as  defined  by  the  Com- 
mission, commodities  in  bulk  and  those 
requiring  special  equipment) ,  Between 
Kansas  City,  Mo.  and  Spring  Valley, 
Minn.,  serving  the  Intermediate  and  off- 
route  points  of  Albert  Lea,  Austin,  Ply- 
mouth, Eden  Prairie.  Brooklyn  Park  and 
North  Oaks,  Minn.;  (a)  Prom  Kansas 
City  over  Interstate  Highway  35  to  Al- 
bert Lea,  Minn.,  thence  over  Interstate 
Highway  90  to  Austin,  Minn.,  thence  over 
Interstate  Highway  90  to  junction  U.E. 
Highway  16,  thence  over  U.S.  Highway 
16  to  Spring  Valley,  and  return  over  the 
Fame  route;  (b)  F^oro  Kansas  City  over 
U.S.  Highway  69  to  Albert  Lea,  Minn., 
thence  over  U.S.  Highway  16  to  Austin, 
Minn.,  thence  over  U.S.  Highway  16  to 
Spring  Valley,  and  return  over  the  same 
route;  and  (c)  From  Kansas  City  over 
Interstate  Highway  35  (also  over  U.S. 
Highway  69)  to  Des  Moines.  Iowa  thence 
over  Interstate  Highway  80  (also  over 
U.S.  Highway  6)  to  junction  U.S.  High- 
way 63,  thence  over  U.S.  Highway  63 
to  Spring  Valley,  and  return  over  the 
.^ame  route. 

JsOTE.^Common  comrol  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  ap- 
plicant requests  It  be  held  at  St.  Patil,  Mlnr 
and  Kan.<;as  City,  Mo. 

No.  MC  16872  (Sub-No.  16),  fll«d 
December  9.  1976.  Applicant:  WILLIAM 
MIRRER,  doing  business  as  MIRRER'S 
TRUCKING  <X).,  38  Alan  Avenue,  Glen 
Rock,  N.J.  07452.  Applicant's  representa- 
tive: George  A.  Olsen.  69  Tonnele  Avenue. 
Jersey  City,  N.J.  07306.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Plastic  granules   (except  in  bulk), 

(1)  from  the  facilities  of  Rexene  Poly- 
olefins  Company,  a  Division  of  Dart  In- 
dustries, Inc.,  Chemical  Group  located  at 
Holyoke,  Ludlow  and  Springfield,  Mass., 
to  Chicago  and  Joliet,  ni..  New  York  and 
Syosset.  N.Y.,  and  Paterson,  N.J.;   and 

(2)  from  the  facilities  of  Rexene  Polyole- 
fins  Company,  a  Division  of  Dart  Indi«s- 
tries.  Inc.,  Chemical  Group  located  at 
Chicago  and  Joliet  HI.,  to  Ellzabetti, 
Paterson  and  Plalnfield,  N.J.  and  New 
York,  N.Y.,  restricted  to  shipments  hav- 
ing an  origin  at  the  above  named  points 
and  destined  to  above  named  points. 

NoTi. — If  a  hearing  Is  deemed  n'^ces.'-.'O'y. 
the  applicant  requests  it  be  held  ft:  eltlier 
New  York,  N.T.  or  Washington,  D.C. 

No.  MC  19157  (Sub-No.  22i.  filed 
December  17,  1976.  Applicant:  McCOR- 
MACK'S  HIGHWAY  TRANSPORTA- 
TION, INC.,  Route  3,  Box  4  CampbeU 
Road,  Schenectady,  N.Y.  12306.  Appli- 
cant's representative:  Clem  Tomltns 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  common  carrier,  Jjy 
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motor  vehicle,  over  Irregular  routes, 
transporting:  Electrical  appliances 
equipment  and  parts,  and  materials  used 
In  the  manufacture  thereof  (except  com- 
modities In  bulk  and  those  requiring  spe- 
cial equipment),  between  Plantersville, 
Miss.,  and  Cedar  Bluff,  Ky.,  on  the  one 
hand,  and,  on  the  other,  points  in  Con- 
necticut, Delaware,  Florida,  Georgia, 
Illinois,  Indiana,  Kentucky,  Maine, 
Maryland,  Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York,  North 
C^arollna,  Ohio,  Peimsylvania,  Rhode  Is- 
land, South  Carolina,  Tennessee,  Ver- 
mont. Virginia,  West  Virginia,  Wisconsin, 
and  the  District  of  Columbia. 

Note, — If  a  hearing  Is  deemed  neies-^ary. 
the  applicant  requests  It  be  held  at  eitiier 
Schenectady,  N.Y.  or  AUanta,  <jra. 

No.  MC  19778  (Sub-No.  92),  filed  De- 
cember 6,  1976.  Applicant:  THE  MIL- 
WAUKEE MOTOR  TRANSPORTATION 
COMPANY,  a  Corporatton,  516  W.  Jack- 
son Blvd..  Suite  508,  Chicago.  HI.  60606. 
Applicant's  representative:  Robert  F. 
Munsell  (same  address  as  applicant) . 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  Irregular 
routes,  transporting:  Trailers,  in  trucka- 
way  sei-vice,  between  the  plant  site  of 
Great  Dane  Trailers — Indiana,  Inc.,  at  or 
near  Brazil,  Ind.,  and  points  In  UlinoLs. 
Iowa,  Minnesota,  Nebraska,  Ohio,  and 
Wisconsin. 

Note. — Common  control  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  applicant 
requests  It  be  held  at  Chicago,  111. 

No.  MC  20783  (Sub-No.  110)  filed  De- 
cember 17,  1976.  Applicant:  TOMPKINS 
MOTOR  LINES,  INC..  P.O.  Box  1830. 
Highway  77  North,  Gkidsden,  Ala.  35902. 
Applicant's  representative:  Larry  Smith 
(same  address  as  appUcant).  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  Meat,  meat  products,  meat 
by-products  and  articles  distributed  by 
meat  packing  houses  as  described  in  Sec- 
tion A  of  Appendix  I  to  the  report  In  De- 
scription in  Motor  Carrier  Certificates. 
61  M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk) ,  from  the  plantslte 
and/or  storage  facilities  of  Stark  Wetzel 
Food  located  at  Indianapolis,  Ind.,  to 
points  in  Alabama,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina  |uid 
Tennessee  (except  Memphis) . 

Note, — Common  control  may  be  Involved. 
If  a  bearing  Is  deemed  necessary,  the  appU- 
cant requests  It  be  held  at  eltlier  Waterloo. 
Iowa  or  Washington,  D.C. 

No.  MC  22229  (Sub-No.  Ill),  filed  De- 
cember 13,  1976.  Apphcant:  TERMINAL. 
TRANSPORT  COMPANY,  INC.,  248 
Chester  Avenue.  S.E.,  Atlanta,  Ga.  30316. 
Applicants  representative:  Harold  H. 
Clokey,  1740  The  Equitable  Building,  At- 
lanta, Ga.  30303.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor  ve- 
hicle, over  regular  routes,  transporting: 
General  commodities  (except  those  of 
unusual  value.  Classes  A  and  B  explo- 
sives, household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment) : 
Serving  the  plantsite  and  warehouse  fa- 
cilitie..s  of  Rheem  Manufacturing  Com- 
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pany,  located  at  or  near  MilledgeviUe. 
Ga.,  as  an  off-route  point  in  connection 
with  carriers  authorized  regular-route 
operation  between  Atlanta,  and  Savan- 
nah, Ga.,  and  between  Baldwin,  Fla,  and 
Atlanta,  Ga. 

Note. — Common  control  naay  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  It  be  held  at  Atlanta,  Oa.,  or 
Washington,  D.C. 

No.   MC    33641    (Sub-No.    128'.   filed 
December    20,     1976.    Applicant:     IML 
FREIGHT,  INC.,  2175  South  3270  West, 
P.O.   Box   2277,   Salt   Lake   City,   Utah 
84110.  Applicant's  representative:   Wil- 
liam   S.    Richards,    1515   Walker   Bank 
Bldg.,   P.O.   Box  2465,   Salt  Lake   City. 
Utah  84110.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  regular  routes,  transporting:  Gen- 
eral commodities   (except  those  of  un- 
usual value.  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the  Com- 
mission, commodities  in  bulk  and  those 
requiring  special  equipment^ ,    ( 1  >    Be- 
tween    Weiser,     Idaho     and     Spokane. 
Wash.,  (a)  From  Weiser  over  U.S.  High- 
way  95  to  junction  U.S.   Highway   195 
near  Lewiston,  Idaho,  thence  over  U.S. 
Highway    195    to    Spokane,    and    return 
over  the  same  route,  serving  the  inter- 
mediate point  of  Lewiston,  Idaho,  and 
the  off -route  points  of  Spokane  County. 
Wash.;  and  (b)  From  Weiser  over  U.S. 
Highway  95  to  junction  Idaho  Highway 
58    near    Worley,    Idaho,    thence    over 
Idaho  Highway  58  to  the  Idaho-Wash- 
ington boundary  line,  thence  continuing 
on  unnumbered  Washington  Highway  to 
junction  Washington  Highway  27,  thence 
over  Washington  Highway  27  to  junction 
Interstate  Highway  90,  thence  over  In- 
terstate Highway  90  to  Spokane,  and  re- 
turn over  the  same  route,  serving  the  in- 
termediate points  of  Moscow,  Desmet, 
Tensed,  Plummer,  Worley,  Idaho;  Op- 
portunity,   Washington;    and    the    off- 
route  points  of  Potlatch,  Harrison.  St. 
Maries,  St.  Joe,  Santa,  Clarkia,  Bovill, 
Femwood,    Calder,    Avery    and    Emida, 
Idaho;    (2)    Between  Ketchum,   Idaho, 
and  Wells,  Nev.:   From  Ketchum  over 
U.S.  Highway  93  to  Wells,  and  return 
over  the  same  route,  serving  all  inter- 
mediate points,  and  the  off-route  point 
of  Sun  Valley,  Idaho;  (3)  Between  Poca- 
tello,     Idaho     and    West     Yellowstone, 
Mont.;  From  Pocatello  over  U.S.  High- 
way 91  to  Idaho  Falls,  Idaho,  thence  over 
U.S.  Highway  191  to  West  Yellowstone, 
and  return  over  the  same  route,  serving 
all  intermediate  points. 

Note, — Common  control  may  be  involved. 
If  a  hearing  is  deemed  necessary,  the  appU- 
cant requests  it  be  held  at  Salt  Lake  City. 
Utah  and  Spokane,  Wash. 

No.  MC  42011  (Sub-No.  29)  filed  No- 
vember 30,  1976.  Applicant:  D.  Q.  WISE 
&  CO.,  INC.,  P.O.  Box  15125.  Tulsa,  Okla. 
74115.  Applicant's  representative:  J.  G. 
Dail,  Jr.,  P.O.  Box  567,  McLean.  Va. 
22101.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  (1)  Cast- 
ings, empty  shipping  containers,  scrap 
metal,  variable  speed  drives,  electrical 
cable,     switch     boards,     transformers. 


motors,  pumps,  motor  and  pump  parts 
and  accessories;  and  (2)  equipment,  mO' 
terials,  and  supplies,  used  in,  or  in  con- 
nection with,  the  transportation,  instal- 
lation, operation,  removal,  repair,  manu- 
facture, and  maintenance  of  the  com- 
modities described  in  ( 1 )  above,  between 
the  facilities  of  Byron  Jackson  Pump 
Division  and  CentriUft  Division.  Borg- 
Wamer  Corporation  located  at  or  near 
Ardmore,  Healdton.  and  Tulsa  Coimty, 
Okla.,  Casper  and  Cody,  Wyo.,  Glendive, 
Mont.,  Huntington  Beach  and  Los  An- 
geles. Calif..  Rangely.  Colo.,  and  Conroe. 
Midland.  Plainview  and  Tjler,  Tex.,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  United  States,  including  Alaska, 
but  excluding  Hawaii,  restricted  against 
the  transportation  of  (a)  variable  speed 
drives,  electrical  cable,  switch  boards, 
motors,  pumps,  pump  parts  and  acces- 
sories, and  (b)  equipment,  material,  and 
supplies  used  in  connection  with  the 
transportation,  installation,  operation, 
removal,  repair,  manufacture,  and 
maintenance  of  the  commodities  de- 
scribed in  (a)  above,  between  the  facil- 
ities of  Byron  Jackson  Pump  Division, 
Borg-Wamer  Corporation  located  at 
Healdton  and  Tulsa,  Okla..  Midland, 
Tex..  Great  Bend.  Kans.,  and  Rangley, 
Colo  ,  on  the  one  hand,  and.  on  the  other, 
points  in  Colorado  Illinois.  Kansas, 
Louisiana,  Mississippi,  Montana,  Ne- 
braska. New  Mexico.  North  Dakota.  Okla- 
homa. South  Dakota.  Texas.  UWh,  and 
Wyoming. 

Note. — If  a  hearing  is  deemed  neces.'iary. 
the  applicant  requests  it  be  held  at  Wash- 
ington, D.C. 

No.  MC  49368  (Sub-No.  100 • .  filed  De- 
cember 17,  1976.  Applicant:  COMPLETE 
AUTO  TRANSIT,  INC..  E.  4111  Andover 
Road,  Bloomfield  Hills,  Mich.  48013.  Ap- 
plicant's representative:  Eugene  C, 
Ewald,  100  West  Long  Lake  Road,  Suite 
102,  Bloomfield  HUls,  Mich.  48013.  Au- 
thority sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Motor  vehicles,  in 
initial  movements,  in  truckaway  service. 
(1)  from  the  plantsites  of  General 
Motors  Corporation  located  at  Atlanta 
and  Doraville.  Ga.,  to  points  in  Iowa  and 
Kansas;  and  (2>  from  the  plantsite  of 
General  Motors  Corporation  located  at 
St.  Louis,  Mo.,  to  points  in  Florida,  (jeor- 
gia.  North  Carolina  and  South  Carolina, 
under  a  continuing  contract  or  contracts 
with  General  Motors  Corporation. 

Note. — Common  control  may  be  iiivolved. 
If  a  hearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  Washington.  D.C, 

No,  MC  54847  (Sub-No.  12',  filed  De- 
cember 9,  1976.  Applicant:  INTRA- 
COASTAL  TRUCK  LINE,  INC..  P.O.  Box 
354,  1200  Peters  Road,  Harvey,  La.  70058. 
Applicant's  representative:  Daniel  Lund, 
806  First  National  Bank  of  Commerce 
Bldg.,  New  Orleans,  La.  70112.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  veiiicle,  over  irregular  routes, 
transporting:  (1)  Machinery  equipment, 
materials  and  supplies  used  in  or  in  con- 
nection with,  the  discovery,  development, 
production,  refining,  manufacture,  proc- 
essing, storage,  transmission,  and  distri- 


bution of  natural  gas  and  petroleum  and 
their  products  and  by-products;  and  (2) 
machinery,  m^aterials.  equipment  and 
sv^iplies  used  in  or  in  connection  with, 
the  construction,  operation,  repair,  serv- 
icing, maintenance  and  dismantUng  of 
pipe  lines,  including  the  stringing  and 
picking  up  thereof  (except  the  picking  uj^ 
or  stringing  of  pipe  in  connection  with 
main  pipe  hnes) ,  between  points  in  Ala- 
bama, Florida.  Louisiana,  Mississippi  and 
Texas,  on  the  one  hand.  and.  on  the 
other,  points  in  Connecticut.  Delaware, 
Kentucky.  Maine.  Manland.  Massachu- 
setts. New  Hampshire,  New  Jersey,  New 
York.  North  Carolina,  Pemisylvania, 
Rhode  Island.  South  Carolina,  Virginia 
and  West  Virginia, 

Note. — If  a  hearing  is  deemed  nece.->>Hrv. 
the  applicant  requests  it  be  held  ai  e.ther 
New  Orleans,  La,  or  Houston.  Tex. 

No.  MC  58923  <Sub-No.  45).  filed  De- 
cember 10.   1976.  Applicant:   GEORGIA 
HIGHWAY  EXPRESS.  INC.,  2090  Joncs- 
boro  Road.  S.E..  P.O.  Box  6944,  Atlanta, 
Ga.    30315.    Applicants    representative: 
Bates  Block.  33rd  Floor,  First  National 
Bank  Tower.  Atlanta.  Ga.  30303.  Author- 
ity sought  to  operate  as  a  common  car- 
rier,   by    motor    vehicle,    over    regular 
routes,  tiansporting :  General  comjnodi- 
tics    'except    those    of    unusual    value. 
Classes  A  and  B  explosives,  household 
goods   as   defined   by    the   Commission, 
commodities  in  bulk,  and  commodities 
requiring   special   equipment),    il)    be- 
tween Rossville,  Ga.,  and  the  junction 
of    the   Tennessee -Kentucky   St^te   line 
near  Westmoreland,  Tenn.,  serving  all 
intermediate  points :  From  Rossville  over 
U.S.  Highway  27  to  junction  U.S.  High- 
way 41,  thence  over  U.S.  Highwa«41  to 
junction   of   U.S.   Highway   231.   thence 
over  U.S.  Highway  231  to  Westmoreland, 
and  return  over  the  same  route:  <2>  be- 
tween   Murfreesboro.    Tenn.,    and    the 
junction    of     the    Tennessee-Kentucky 
state  line  near  ClarksviUe,  Term.,  serv- 
ing all  intermediate  points:  Prom  Mur- 
freesboro over  U.S.  Highway  41  to  Nash- 
ville, thence  over  Alternate  U.S.  High- 
way 41  to  Kentucky-Tennessee  state  line 
at  or  near  ClarksviUe,  Term,  and  return 
over  the  same  route;  i3>  between  Leba- 
non, Tenn.  and  Memphis,  Tenn  .  serving 
all  intermediate  points:  From  Lebanon 
over  US.  Highway  70  to  Memphis  and 
return  over  the  same  route;  (4i  between 
Jackson,  Tenn.  and  junction  U.S.  High- 
way 72  and  U.S.  Highway  41  near  Kim- 
ball.   Tenn.,    serving    all    intermediate 
points:   From  Jackson  over  US.  High- 
way  45    to   jimction   U.S.   Highway   72. 
thence  over  US.  Highway  72.  also  72A 
to    Huntsville,    Ala.,    thence    over    U.S. 
Highway  72  to  junction  U.S.  Highway  72 
and    U.S.    Highway    41,    near   Kimball, 
Tenn.,  and  return  over  the  same  routes: 
(5)    between  the  jimction  of  the  Ten- 
nessee-Kentucky   state   line   near   Mit- 
chell. Tenn.  and  Mobile,  Ala.,  ser\ing  all 
inteiTnediate  points. 

From  Mitchell  over  U.S.  Highway  31W 
to  U.S.  Highway  31,  thence  over  U.S. 
Highway  31  to  Mobile  and  return  over 
the  same  route:  (6)  between  the  junction 
of  the  Tennessee-Kentucky  state  line 
near   Jellico.    Tenn.    and   Mobile,    Ala,, 
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serving  all  iulevnietliate  point*;  Prom 
Jellico  over  U.S.  Highway  25W,  also  In-i 
terstate  Highway  75  to  junction  U.S. 
Highway  70  and  Tennessee  Highway  61ir^ 
thence  over  U.S.  Highway  70  to  junction 
of  U.S.  Highway  27,  and  from  junction! 
U.S.  Highway  70  to  Tennessee  Highway 
61  over  Tennessee  Highway  61  to  junc- 
tion U.S.  Highway  27,  thence  over  U.S. 
Highway  27  to  junction  U.S.  Highway  11. 
thence  over  U.S.  Highway  11  to  junction 
U.S.  Highway  43.  thence  over  U.S.  High- 
way 43  to  Mobile  and  return  over  these 
same  routes;  (7)  between  Murfrecsboro, 
Tenn.,  and  Mobile,  Ala.,  serving  all  in-i 
termedlate  points:  Prom  Murfree.sboro 
over  U.S.  Highway  231  to  junction  U.S, 
Highway  431.  thence  over  U.S.  Highway 
431  to  junction  U.S.  Highway  231  and 
U.S.  Highway  84.  thence  over  U.S.  High- 
way 84  to  junction  U.S.  Highway  29, 
thence  over  U.S.  Highway  29  to  junction 
U.S.  Highway  90,  thence  over  U.S.  High- 
way 90  to  Mobile,  also,  from  the  junction 
of  U.S.  Highway  84  and  U.S.  Highway 
231  over  U.S.  Highway  231  to  junction' 
U.S.  Highway  90.  thence  over  U.S.  High- 
way 90  to  Mobile  and  return  over  the 
same  routes;  (8>  between  Memphis, 
Tenn.  and  Savannah.  Ga.,  serving  all 
intermediate  points. 

From  Memphis  over  U.S.  Highway  78 
to  junction  U.S.  Highway  278.  thence 
over  U.S.  Highway  78.  also  U.S.  High- 
way 278  to  junction  U.S.  Highway  25. 
thence  over  U.S.  Highway  25  to  junction 
U.S.  Highway  80,  thence  over  U.S.  High- 
way 80  to  Savannah,  Ga.,  also  over  U.S. 
Highway  78  to  junction  U.S.  Highway 
301,  thence  over  U.S.  Highway  301  to 
Junction  U.S.  Highway  321,  thence  over 
U.S.  Highway  321  to  junction  U.S.  High- 
way 17.  also  over  U.S.  Highway  278  to 
junction  U.S.  Highway  17,  thence  over 
UJS.  Highway  17  to  Savannah,  Ga.,  and 
return  over  the  same  routes;  (9)  be- 
tween the  Junction  of  the  Tennessee- 
Kentucky  state  line  near  South  Pulton. 
Tenn.  and  Pensacola.  Fla.,  serving  all  In- 
termediate points:  Prom  South  Pulton 
over  U.S.  Highway  45  (U.S.  Highway  45E, 

,  also  U.S.  Highway  45W)  to  jimction  U.S. 

k  Highway  82,  thence  over  U.S.  Highway 
82  to  junction  U.S.  Highway  319  and 
U.S.  Highway  41,  thence  over  U.S.  High- 
way 319  to  jimction  U.S.  Highway  90. 
also  over  U.S.  Highway  41  to  junction 
Georgia  Highway  31,  thence  over  Geor- 
gia Highway  31  to  junction  Florida  High- 
way 145,  thence  over  Florida  Highway 
145  to  junction  U.S.  Highway  90,  thence 
over  U.S.  Highway  90  to  junction  U.S. 
Highway  231.  thence  over  U.S.  Highway 
231  to  junction  U.S.  Highway  98.  tiaence 
over  U.S.  Highway  98  to  Pensacola,  Fla., 
and  return  over  the  same  routes:  »10> 
between  Memphis,  Temi.,  and  Anderson, 
S.C..  sei-ving  all  intermediate  points: 
From  Memphis  over  U.S.  Highway  64. 

•  also  U.S.  Highway  72  to  junction  U.S. 
Highway  431,  thence  over  U.S.  Highway 
431  to  junction  U.S.  Highway  411.  thence 
over  UJS.  Highway  411  to  junction  U.S 
Highway  41,  thence  over  U.S.  Highway 
41  to  junction  U.S.  Highway  29  and  In- 
terstate Highway  85,  thence  over  Inter- 
state Highway  85  to  jimction  U  S.  High- 
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way  76,  thence  over  U.S.  Highway  76  to 
Anderson,  also  over  U.S.  Highway  29  to 
Anderson,  and  return  over  the  same 
routes;  (11)  between  Daltcm.  Ga..  and 
Knoxvllle,  Term.,  serving  all  intermedi- 
ate points:  From  Dalton  over  U3.  High- 
way 76  to  junction  of  U.S.  Highway  411, 
thence  over  U.S.  Highway  411  to  junc- 
tion U.S.  Highway  129  and  Termessee 
Highway  73.  thence  over  U.S.  Highway 
129  to  Knoxville,  Tenn.;  also  over  Ten- 
nessee Highway  33  to  Knoxville  and  re- 
turn over  the  same  routes. 

1 12)  Between  Royston,  Ga  .  and 
Wasl^ington,  Ga.,  serving  all  inter- 
mediate points:  From  Royston  over 
Georgia  State  Highway  17  to  Washing- 
ton, and  return  over  the  same  route; 
'13'  between  Anderson.  S.C.,  and  Au- 
gu.'sta.  Ga.,  serving  all  intermediate 
points;  Prom  Anderson  over  South 
Carolina  State  Highway  28  to  South 
Carolina-Georgia  State  line,  thence  over 
Georgia  State  Highway  82  to  Augusta 
or  over  U.S.  Highway  178  to  junction 
US  Highway  25,  thence  over  U.S.  High- 
way 25  to  Augusta  and  return  over  the 
same  route;  (14)  serving  all  points  in 
Florida  not  intermediate  on  the  above 
routes  located  In  and  west  of  Madison, 
Hamilton  and  Taylor  Counties  as  off- 
route  points;  (15)  serving  all  points  in 
Tennessee  not  intermediate  on  the  above 
routes  on  and  west  of  a  line  rurmlng 
along  U.S.  Highway  411  from  the  Geor- 
gia-Tennessee state  line,  northeast  to 
the  junction  of  Tennessee  Highway  83, 
thence  along  Tennessee  Highway  33  to 
junction  U.S.  Highway  441,  thence  along 
U.S.  Highway  441  to  junction  U.S.  Hi^- 
way  25W,  thence  along  U.S.  Highway 
25W  to  the  Kentucky-Tennessee  state 
line  as  off-route  points;  (16)  serving  all 
points  in  Alabama  not  Intermediate  on 
the  above  routes  as  off-route  points: 
(17)  between  points  in  the  commerdaJ 
zone  of  BiiToingham,  Ala.;  (18)  between 
points  in  tlie  conunercial  zone  of  Mem- 
phis. Tenn.;  (19)  between  points  in  the 
commercial  zone  of  Mobile,  Ala.;  (30) 
between  points  in  the  commercial  zoffie 
of  Nashville,  Tenn. 

Note. — Common  control  may  be  involved. 
If  a  hearing  \a  deemed  necessary,  the  appli- 
cant requests  It  be  held  at  Atlanta.  Oa : 
Memphis  or  Nashville,  Teun  :  or  Wa^^luDe- 
ton,  D.C. 

No.  MC  59457  <Sub-No.  35  •.  filed  De- 
cember 8,  1976.  Applicant:  SORENSEN 
TRANSPORTATION  COMPANY,  INC.. 
Old  Amity  Road,  Bethany.  Conn.  06525. 
Applicant's  representative;  Thomas  W. 
Murrett,  342  North  Main  Street.  West 
Hartford.  Conn.  06525.  Authority  .sought 
to  operate  as  a  common  carrier,  by  mo- 
tor vehicle,  over  irregular  routes,  trans- 
porting: Materials  and  supplies  used  in 
the  manufacture  and  preparation  of  dat- 
ed, priiited  publications  and  part^  Uiere- 
of,  '1)  between  the  District  of  Colum- 
bia, on  the  one  hand,  and.  on  the  other 
Albany,  Hauppauge.  and  Carle  Place, 
N.Y..  and  points  in  Connecticut.  Maine, 
Massachusetts.  New  Hampshire.  Rhode 
Island  and  Vermont;  and  (2^  between 
Buffalo.  NY.,  on  the  one  hand.  nr.d.  on 


the  other  i^omt^  in  Connecticut.  Maine,  ♦ 
Massachusetts.  Nev.  Hampshire,  Rhode 
Island  and  Vermont. 

N"orE. — If  a  hearing  i«  deenit-d  necessary, 
the  applicant  reriue.<;?v  n  be  held  at  H.".rT- 
lord.  Conn 

No.  MC  59583  'Sub-No.  157 • ,  filed  De- 
cember 7,  1976.  Applicant:  THE  MASON 
AND  DIXON  LINES,  INC.,  P.O.  Box  969, 
Kingsport,  Tenn.  37662.  Applicant's  rep- 
resentative; Ronald  R.  Tiller,  P.O.  Box 
343,  King.sport.  Tenn.  37662.  Authority 
sought  to  operate  as  a  common  carrier. 
by  motor  veliicle,  over  irregular  routes, 
transporting:  d)  Tractors,  excavating, 
grading,  loading  or  road  ma'king  and  at- 
tachments and  or  parts  thereof,  from 
the  plant  sites  of  Clark  Equipment  Com- 
pany located  at  Skyland,  N.C.,  to  points 
in  Alabama.  Connecticut.  Delaware. 
Georgia,  Illinois.  Indiana,  Kentucky. 
Maryland,  Massachusetts,  Mississippi. 
North  Carohna,  New  Jersey.  New  York. 
Ohio,  Pennsylvania,  South  Carolina. 
Tennessee,  Virginia,  West  Virginia  and 
the  District  of  Columbia;  and  (2)  ma- 
terials, equipment  and  supplies  used  in 
the  manufacture  and  sale  of  the  com- 
modities above,  from  the  destination 
states  named  above,  to  the  plant  site  of 
Clark  Equipment  Companv  located  at 
Skyland,  N.C. 

Note. — Common  control  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Wj^hing- 
ton,  D.C.  or  Detroit,  Mich. 

No.  MC  64932  (Sub-No.  569),  filed 
December  14,  1976.  Applicant:  ROGERS  . 
CARTAGE  COMPANY,  a  corporation. 
10735  South  Cicero  Avenue,  Oak  Lawn. 
HI.  60453.  Applicant's  representative; 
Carl  L.  Steiner.  39  South  La  Salle  Street. 
Chicago,  m.  60603.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Alcohol,  in  bulk,  in  tank  vehicles, 
from  the  plant  site  and  storage  facilities 
of  Archer  Daniels  Midland  Company 
located  at  Decature.  111.,  to  points  in  the 
United  States  'except  Alaska  and 
Hawaii  > . 

Note. — If  a  hearu:g  is  deemed  nece^-arj". 
the  applicant  requests  if  be  held  at  Hart- 
II!. 

No.  MC  66746  'Sub-No.  19'.  filed 
November  22,  1976.  Applicant:  JOHN  L. 
KERR  AND  G.  O.  KERR,  JR.,  a  partner- 
ship, doing  business  as  SHIPPERS  EX- 
PRESS. 1651  KeiT  Drive,  Jackson.  Miss. 

39204.  Applicant's  representative:  Harold 
D.  Miller,  Jr..  P.O.  Box  22567,  1700  Do- 
posit    Guaz-anty    Plaza,    Jackson.    Mii.s.- 

39205.  Authority  soug-ht  to  operate  as  a 
common  carrier,  by  motx>r  vehicle,  over 
regular  routers,  transporting:  General 
commodities  (e.xcept  those  of  unusual 
value.  Classes  A  and  B  explosives,  house- 
hold goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment) ,  (1)  Between  Jackson 
and  Walnut,  Miss.:  PYom  Jackson  over 
U.S.  Highway  51  talso  ix)rtion  of  Inter- 
state Highway  55)  to  Canton,  Miss., 
thence  over  Mississippi  Highway  16  to 
Carthag^e,  thence  over  Mississippi  High- 
way 35  to  Kosciusko,  thence  over  MS-ssis- 
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lOpiA  Highway  12  to  Ackerman.  tlienoe 
over  Mississippi  Hlsliway  15  to  Walnut, 
Miss.,  and  return  over  tfae  same  route; 
(2)  Between  Ackerman  and  Newttn. 
Miss.:  PYom  Ackennan  over  Mississippi 
Highway.  15  to  Newton  and  return  over 
the  same  route;  (3)  Between  Corinth  and 
the  junction  oi  UB.  Highway  45  and  In- 
terstate Highway  20  at  or  near  Meridian: 
From  Oorlnth  over  VS.  Highway  45  to 
the  jimction  of  U.S.  Highway  45  and  In- 
terstate Hig-hway  20  at  or  near  Meridian 
and  return  over  the  same  route. 

(4)  Between  the  junction  of  U.S.  High- 
way 45  and  U.S.  Alternate  45  at  or  near 
Shannon  and  the  junction  of  U.S.  High- 
way 45  and  TJJS.  Alternate  45  at  or  near 
Broc*:sville,  Miss.:  From  the  junction  of 
U.S.  Highway  45  and  U.S.  Alternate  45 
at  or  near  Brooksville,  Miss.,  and  return 
45  to  Its  junction  with  U.S.  Highway  45 
at  or  near  Brooksville,  Miss.,  and  return 
over  the  same  route;  (5)  Between  Tupelo 
and    the    Mississippi- Termessee    State 
Line :  From  Tupelo  over  U.S.  Highway  78 
to  the  Mississippi  State  Line  and  return 
over  the  same  route;  (6)  Between  Jack- 
son and  the  Mississippi-Tennessee  State 
Line:  From  Jackson  over  U.S.  Highway 
51  and/or  Interstate  Highway  55  to  the 
Mississippi-Tennessee  State  Line  and  re- 
turn over  the  same  route;  (7)  Between 
Senatobia  and  the  junction  of  Missis- 
sippi Highway  25  and  Mississippi  High- 
way 30:  Prom  Senatobia  over  Mississippi 
Highway  4  to  Booneville,  thence  over 
Mississippi  Highway  30  to  the  junction 
of  Mississippi  Highway  25  and  Missis- 
sippi Highway  30  at  or  near  Tishomingo, 
Miss.,  and  return  over  the  same  route; 
(8)    Between  Batesville  and  Tremoht, 
Miss.:  From  Batesville  over  Mississippi 
Highway  6  to  Tupelo,  thence  over  U.S. 
Highway  78  to  Tremont,  Miss.,  and  re- 
turn over  the  same  route.  (9)  Between 
Grenada    and    Gattman,    Miss.:    From 
Grenada  over  Mississippi  Highway  8  to 
Its    Junction   with    U.S.    Highway    278, 
thence  over  U.S.  Highway  278  to  Gatt- 
man, Miss.,  and  return  over  the  same 
route;    (10)    Between  Winona  and  the 
Mississippi- Alabama  State  Line:   Frcwn 
Winona  over  U.S.   Highway  82  to  the 
Mississippi-Alabama  State  Line  and  re- 
turn over  the  same  route;  (11)  Between 
Durant    and    the    Mississippi-Alabama 
State  Line:  From  Durant  over  Missis- 
sippi Highway  12  to  Kosciusko,  thence 
over  Mississippi  Highway  19  to  its  junc- 
tion with  Mississippi  Highway  14.  thence 
over  Mississippi  Highway  14  to  the  Mis- 
sissippi-Alabama State  Line  and  return 
over  the  same  route. 

(12)  Between  Canton  and  the  Missis- 
sippi-Alabama State  Lane:  From  Canton 
over  Mississippi  Highway  16  to  the  Mis- 
sissippi-Alabama State  Line  and  return 
over  the  same  route;  and  (13)  Between 
Jackson  and  the  MississiiH>i-Alabama 
State  Line:  From  Jackson  over  U.S. 
Highway  80  and  Interstate  Highway  20 
to  the  Mississippi-Alabama  State  Line 
and  return  over  the  same  route.  Serving 
all  intermediate  p<^nts  in  (1)  thru  (13) 
above,  and  all  other  points  in  Mississippi 
on  and  east  of  Interstate  Highway  55 
sjid/or  U.S.  Highway  51   and  on  and 


north  of  Interstate  Highway  20  and/or 
UJS.  HlsJiway  80  as  off-route  polnta. 
Service  Is  restricted  to  those  porttoni 
of  the  commercial  aones,  as  d^ned  by 
the  CommlssloD,  physically  located  In 
the  State  of  Mississippi. 

Note. — If  a  hearing  is  deemed  necessary, 
tb»  appUcant  requests  It  be  held  at  Tupelo, 
MLse.  and  New  Orleans,  La. 

No.  MC  81908  (Sub-No.  8) .  filed  De- 
cember 6,  1976.  Applicant:  OARNISI 
TRUCKING,  INC.,  Route  No.  4,  Ftad- 
lay.  Ohio  45840.  Applicant's  representa- 
tive: Michael  M.  Briley,  300  Madison 
Avenue,  Toledo,  Ohio  43603.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  House  trailers  aitd  preas- 
senMed  house  trailer  xections  on  their 
own  under -carriage,  in  tow-away  serv- 
ice and  initial  movements,  from  Bowl- 
ing Green  and  Greewich,  Ohio  and  the 
plantslte  and  facilities  of  Mobile  Home 
Estates,  Inc.,  located  at  or  near  Bryan, 
Ohio  to  points  in  Hhnois,  Indiana,  Ken- 
tucky. Michigan,  Missouri.  Pennsyl- 
vania, Virginia  and  West  Virginia. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Toledo,   Ohio  or   Washington,   D.C. 

No.  MC  82063  (Sub-No.  72  ^  filed  De- 
cember 9,  1976.  Applicant:  KT.TPSCH 
HAULING  CO.,  a  Corporation,  107&5 
Watson  Road,  St.  Louis,  Mo.  63127.  Ap- 
plicant's representative:  W.  E.  Klipsch 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  (1)  Liquid  chemicals,  in 
bulk,  in  tank  vehicles,  from  point  in 
Pulaski  County,  Ark.,  to  points  in  the 
United  States  (except  Alaska  and  Ha- 
waii) ;  and  (2)  litiuid  chemicals,  and 
materials  and  supplies,  used  in  the  man- 
ufacture, processing  and  sale  of  liquid 
chemicals,  in  bulk.  In  tank  vehicles,  from 
points  in  the  United  States  (except 
Alaska  and  Hawaii) ,  to  points  In 
Pulaski  County,  Ark. 

Note. — ^If  a  hearing  Is  deemed  necessary, 
applicant  requests  It  be  held  at  Little  Rock, 
Ark. 

No.  MC  83539  (8ub-No.  449) .  filed  De- 
cember 15,  1976.  Applicant:  C  fc  H 
TRANSPORTATION  CO,  INC.,  193&- 
2010  West  Commerce  Street.  P.O.  Box 
5976  Dallas.  Tex.  75222.  Applicant's 
representative:  Thomas  E.  James  (same 
address  as  applicant) .  Authority  sought 
to  c^>erate  as  a  common  carrier  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: AluWrinum.,  aluminum  products,  and 
supplies,  materials  and  equipm.ent,  used 
in  the  manufacture  of  aluminum  and 
aluminum  products  (except  In  bulk) ,  be- 
tween the  plantsites  of  AJumax,  Inc.  lo- 
cated at  Decatur,  Ala.;  Casa  Grande, 
Ariz.;  Long  Beach,  Riverside,  Visalla, 
Perrls  Valley  and  Woodland,  Calif.; 
Loveland,  Colo.;  Ocala  and  Plant  City, 
Fla.;  Peach  tree  City  and  Jonesboro,  Ga.; 
Twin  Falls,  Idaho;  Chicago  and  Morris. 
Bl.;  Lebanon,  Bristol  and  Franklin,  Ind.; 
McPherson,  Kans.;  Frederick,  Md.; 
Montevideo,  Minn.;  St.  Louis,  Mo.;  Her- 


nando, Miss.;  Reldsvllle.  N.C;  Cleveland. 
Ohio;  Tulsa  and  Checotah,  Okla.;  Stay- 
ton,  Greg.;  Bloomsborg.  Pa.;  Mansfield, 
Tex.;  HarrtsoobOTg,  Va.;  Spokane  and 
Femdale,  Wash.;  and  Marshfield.  Wis., 
on  the  one  hand,  and,  oa  the  other, 
points  In  the  United  States  (except 
Alaska  and  Hawaii). 

Note. — Ownmon  control  may  be  Involved. 
U  a  hearing  Is  deemed  necessary,  the  appU- 
cant requests  it  be  held  In  Washington.  D.C. 

No.  MC  94350  (Sub-No.  373),  filed  De- 
cember 15,  1976.  Applicant:  TRANSIT 
HOMES,  INC.,  P.O.  Box  1628,  Green- 
viDe,  S.C.  29602.  Applicant's  representa- 
tive: Mitchell  King,  Jr.  (same  address 
as  applicant).  Authority  sought  to  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, over  irregular  routes,  transport- 
ing: Double-tcide  mobile  homes,  from 
points  in  Rockingham  County,  N.C„  to 
points  in  Kentucky,  Maryland.  South 
Carolina,  Tennessee,  Virginia,  and  West 
Virginia. 

Note. — Osnunon  control  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  It  be  held  at  Charlotte,  N.C. 

No.  MC  94350  (Sub-No.  374>,  filed  De- 
cember 15,  1976.  Applicant:  TRANSIT 
HOMES.  INC..  P.O.  Box  1628,  Greenville. 
S.C.  29602.  Applicant's  representative: 
Mitchell  King,  Jr.  (same  address  as  ap- 
plicant > .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Stn^Ie- 
wide  mobile  homes  and  double-wide  mo- 
bile homes,  in  secondary  movements,  ( 1 ) 
from  points  In  Indiana  to  points  in  the 
United  States,  including  Alaska  but  ex- 
cluding Hawaii;  and  (2)  from  points  In 
Alabama,  California.  Florida,  Georgia, 
Kansas,  Louisl£ma.  Mississippi.  North 
Carolina,  Oregon,  South  Carolina,  and 
Texas  to  points  in  Indiana. 

Note. — Common  control  may  be  involved. 
If  a  hearing  te  deemed  necessary,  the  ap- 
plicant requesta  It  be  held  at  Indianapolis. 
Ind. 

No.  MC  95376  (Sub-No.  14) ,  filed  De- 
cember 6,  1976.  Applicant:  MCVEY 
TRUCKING.  mC,  Rt.  No.  1.  Oakwood, 
111.  61858.  .^plicant's  representative: 
Robert  T.  Lawley.  300  Relsch  Bldg., 
gpringfield,  Bl.  62701.  Authority  sought 
to  operate  as  a  common  carrier,  by  mo- 
tor vehicle,  over  irregular  routes,  trans- 
porting: (a)  Dry  weed  killing  com- 
pounds, (except  in  bulk) .  dry  insecticides 
and  fungicides,  (except  in  bulk) ;  and 
hand  operated  fertilizer  spreaders,  from 
the  facilities  of  Lebanon  ChonicaJ  Corp., 
located  at  Danville,  HI.,  to  points  in  In- 
diana, Iowa.  Kansas  ,  Kentucky,  Ohio, 
Michigan,  Minnesota,  Missouri  and  Wis- 
consin; (b)  dry  bagged  fertilizer  from 
the  facilities  of  Lebanon  Chemical 
Corp.  located  at  Danville.  HI.,  to  points 
In  Kansas,  Iowa,  &fissourl.  Minnesota 
and  Tennessee;  <c)  dry  fertilizer  in- 
gredients, from  points  In  Indiana  and 
CAilo  to  Danville,  Bl.;  (d)  dry  com  and 
soybean  prodMcts  and  dry  feed  ingredi- 
ents. In  bulk,  from  DanvfUe,  HI.,  to  points 
In  Indiana,  Iowa,  Kentucky,  Michigan. 
Missouri,  C^ilo  and  "^K^sconsin;  (e)  dry 
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amimal  and  poultry  feed;  dry  mineral 
mixtures  for  animals  and  poultry  feeds, 
auimal  and  poultry  tonics,  insecticides 
(except  agricultural) ,  and  premiums  and 
advertising  matter  relating  to  such  prod- 
ucts, from  Danville.  HI.,  to  points  In  Iowa, 
KJOitucky  and  Missouri;  (f)  dry  min- 
eral mixtures  for  animal  and  poultry 
feeds,  animal  and  poultry  tonics,  insec- 
ticides (except  agricultursd) ,  and  prem- 
iums and  advertising  matter  relating  to 
such  products,  from  Danville.  HI.,  to 
points  in  Indiana.  Ohio,  Michigan  and 
Wisconsin:  and  (g)  dry  feed  ingredients 
from  points  in  Indiana,  Iowa,  Minnesota. 
Ohio  and  Wisconsin  to  Danville,  111. 

Note. — Applicant  holds  contract  carrier 
authority  in  MC  128990  and  subs  thereun- 
der, therefore  dual  operations  may  be  In- 
volved. If  a  hearing  is  deemed  necessary,  the 
applicant  requests  it  be  held  at  either  Chi- 
cago, 111.,  or  St.  Louis.  Mo. 

No.  MC  95540  (Sub-No.  966>.  filed 
December  13.  1976.  Applicant:  WAT- 
KINS  MOTOR  LINES.  INC.,  P.O.  Box 
1636,  1144  West  Griffin  Road.  Lakeland. 
Pla.  33802.  Applicant's  representative: 
B«njy  W.  Fincher  (same  address  as  ap- 
pUcant  > .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle. 
over  irregular  routes,  transporting: 
Foodstuffs  <  except  commodities  in  bulk. 
in  tank  vehicles* ,  from  Kansas  City.  Mo.. 
and  Kansas  City.  Kans.,  to  points  in 
Alabama.  Florida.  Georgia.  Kentucky, 
Louisiana.  Mississippi.  North  Carolina. 
South  Carolina.  Tennessee.  Virginia 
and  West  Virginia. 

Note. — Common  control  may  be  involved. 
If  a  bearing  is  deemed  necessary,  the  ap- 
plicant requests  It  be  held  at  either  Kansas 
City.  Kans.,  Kansas  City,  Mo..  Washington. 
DC.  or  Tampa,  Fla. 

No.  MC  106074  (Sub-No.  29' ,  filed  De- 
cember 10,  1976.  Applicant:  B  AND  P 
MOTOR  LINES.  INC..  P.O.  Box  741, 
P»rest  City.  N.C.  28043.  Applicant  s  rep- 
resentative: Charles  G.  Dennis,  Suite 
101,  10205  Oasis  Street.  P.O.  Box  32948. 
San  Antonio,  Tex.  78216.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Malt  liquor  beverages 
(except  in  bulk),  and  advertising  and 
promotional  equipment,  materials  and 
supplies  used  in  connection  therewith, 
frt>m  San  Antonio,  Tex.,  to  points  in 
Arizona.  California.  Colorado,  Idaho, 
Montana,  Nevada.  Oregon.  Utah.  Wash- 
ington and  Wyoming. 

Note. — Applicant  holds  contract  carrier 
authority  In  MC  140843  (Sub-No.  1),  there- 
fore dual  operatioiis  may  b«  Involved.  If  a 
hearing  l£  deemed  necessary,  the  applicant 
requests  it  be  held  at  either  San  Antonio. 
T«x.  or  Charlotte,  N.C. 

No.  MC  106398  (Sub-No.  764) ,  filed  De- 
conber  13,  1976.  AppUcant:  NATIONAL 
TRAILER  CONVOY,  INC.,  P.O.  Box  3329. 
525  South  Main,  Tulsa,  Okla.  74101.  Ap- 
pHcant's  representative:  Irvln  Tull  (same 
address  as  applicant).  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vethlcle,  over  irregular  routes,  transport- 
Izv:  TrtUlers  designed  to  be  drawn  by 
I)usenger  automobflee.  In  Initial  move- 
ments, from  points  In  Union  County,  HI.. 
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to  points  In  the  United  States  (except 
Alaska  and  Hawaii) . 

Nor*. — Common  control  may  be  involved. 
If  a  bearing  Is  deemed  necesaary,  the  appli- 
cant requests  It  be  held  at  Chicago,  ni. 

No.  MC  106603  (Sub-No.  151) ,  filed  De- 
cember 10,  1976.  Applicant:  DIRECT 
TRANSIT  LINES,  INC.,  200  Colrain 
Street.  SW,  Grand  Rapids,  Mich.  49508. 
Applicant's  representative:  Martin  J. 
Leavitt,  22375  Haggerty  Road,  P.O.  Box 
4(J0,  Northville.  Mich.  48167.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  (1)  Refractories  and  re- 
fractory products,  from  the  plantsite  of 
North  American  Refractories  Co.,  at 
White  Cloud.  Mich.,  to  points  in  Alabama, 
minois.  Indiana,  Iowa.  Kansas,  Ken- 
tucky, Minnesota,  Mississippi,  Missouri, 
Tennessee  and  Wisconsin;  and  (2)  ma- 
terials  and  supplies,  used  in  the  manu- 
facture of  refractories,  from  Alabama, 
Illinois.  Indiana,  Iowa,  Kansas,  Ken- 
tiKky,  Minnesota.  Mississippi.  Missouri, 
Tennessee,  and  Wisconsin,  to  the  plant- 
site  of  North  American  Refractories  Co.. 
at  White  Cloud,  Mich. 

Js'oTE. — .Applicant  holds  contract  carrier 
authority  in  MC  46240  and  subs  thereunder, 
tlierefore  dual  operations  may  be  involved. 
If  a  hearing  l.s  deemed  nece.ssary.  applicant 
leriue.st.'-,  it  be  held  at  Chicago,  ill.:  Detroit,- 
^Tl<•h  :  or  Washington,  D.C. 

No.  MC  106644  (Sub-No.  228'.  filed 
December  17.  1976.  Applicant:  SUPE- 
RIOR TRUCKING  COMPANY,  INC., 
2T70  Peyton  Road.  NW.,  Atlanta,  Ga. 
30318.  Applicant's  representative:  Hu- 
bert Johnson  (same  address  as  appli- 
cant). Authority  sought  to  operate  as  a" 
common  carrier,  by  motor  vehicle,  over 
iiregular  routes,  transporting:  Aircraft 
loading  unloading  and  maintenance 
equipment,  from  Monterey  County. 
Calif.,  to  points  in  the  United  States  (ex- 
cept Alaska  and  Hawaii). 

Note. — If  a  hearing  Ls  deemed' necessary, 
the  applicant  requests  It  be  held  at  either 
sin  Francisco,  Calif.,  or  Washington.  D.C. 

No.  MC  106644  (Sub-No.  229',  filed 
December  17,  1976.  Applicant:  SUPE- 
RIOR TRUCKING  COMPANY.  INC., 
2T70  Peyton  Road  NW..  Atlanta,  Ga. 
30318.  Applicant's  representative:  Hu- 
bert Johnson  (same  address  as  appli- 
cant > .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
iiTegular  routes,  transporting:  Aircraft 
loading /unloading  and  maintenance 
equipment,  from  Monterey  County, 
Clalif.,  to  points  in  the  United  States 
(except  Alaska  and  Hawaii). 

Note. — If  a  hearing  la  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
San  Francisco,  Calif.,  or  Washington.  D.C. 

No.  MC  106644  (Sub-No.  230),  filed 
December  17.  1976.  Applicant:  SUPE- 
RIOR TRUCKING  COMPANY,  INC., 
2770  Peyton  Road,  NW.,  Atlanta,  Ga. 
30318.  Applicant's  representative:  Hubert 
Johnson  (same  address  as  applicant) . 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vdilcle,  over  irregular 
routes,  transporting:  Self-propelled  util- 


ity graders,  not  exceeding  10,000  pounds, 
and  parts  thereof,  from  Gwinnett 
Coimty,  Ga.,  to  points  In  the  United 
States  (except  Alaska  and  Hawaii) , 

Note. — If  a  hearing  is  deemed  qecessary, 
the  applicant  requests  it  be  held  at  either 
Atlanta,  Ga.  or  Washington,  D.C. 

No.  MC  106674  (Sub-No.  221),  filed 
December  10.  1976.  Applicant:  SCHILLI 
MOTOR  LINES,  INC.,  P.O.  Box  123, 
Remington.  Ind.  47977.  Applicant's  repre- 
sentative: Jerry  L.  Johnson  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Propane,  in  bulk,  in  tank  vehicles, 
from  West  Kankakee,  111.,  and  Middle- 
town,  Ohio,  to  points  in  Indiana. 

Note. — If  a  hearing  is  deemed  necessary. 
the  applicant  requests  it  be  held  at  either 
Chicago.    111.    or   Indianapolis.    Ind. 

No.  MC  107496  (Sub-No.  1057),  filed 
December  15,  1976.  Applicant:  RUAN 
TRANSPORT  CORPORATION,  3200 
RUAN  Center,  666  Grand  Avenue,  Des 
Moines.  Iowa  50309.  Applicant's  repre- 
sentative: E.  Check.  P.O.  Box  855,  Des 
Moines.  Iowa  50304.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Caustic  soda,  in  bulk,  from  the  fa- 
cilities of  the  Cargill,  Inc.  plantsite  lo- 
cated at  or  near  Buffalo,  Iowa,  to  points 
in  Illinois,  Iowa,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  South  Dakota 
and  Wisconsin. 

Note. — Common  control  may  be  involved. 
If  a  hearing  Ls  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Kansas 
City,  Mo.  or  Chicago,  111. 

No.  MC  108341  (Sub-No.  55',  filed 
December  8.  1976.  Applicant:  MOSS 
TRUCKING  COMPANY.  INC.,  P.O.  Box 
8409.  Charlotte,  N,C.  28208.  Applicant's 
representative:  Morton  E.  Kiel,  5  World 
Trade  Center,  Suite  6193,  New  York,  N.Y. 
10048.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
iiTegular  routes,  transporting:  Vinyl  or 
plastic  covered  plywood,  gypsumboard, 
hardboard.  composition  board,  fibre- 
boar,  particleboard,  and  materials,  ac- 
cessories, moldings,  and  supplies  used  in 
the  installation  and  distribution  of  the 
aforementioned  commodities  (except  in 
bulk) ,  from  the  facilities  of  Sioux  Veneer 
Companj-  located  at  or  near  Hanahan. 
S.C,  to  points  in  the  United  States  in 
and  east  of  Arkansas,  Iowa.  Louisiana. 
Minnesota  and  Missouri. 

Note. — Common  control  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  Washington,  D.C. 

No.  MC  110410  I  Sub-No.  20',  filed  De- 
cember 16.  1976.  Applicant:  BENTON 
BROTHERS  FILM  EXPRESS,  INC.,  168 
Baker  Street.  N.W.,  Atlanta,  G?  30313. 
Applicant's  representative:  Warren  A. 
GofT,  2008  Clark  Tower,  5100  Poplar  Ave- 
nue. Memphis,  Tenn,  38137.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Af  of  ion  picture  film,  sup- 
plies and  accessories,  between  those 
points  in  that  part  of  Georgia  south  of 
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XJB.  Highway  278  (except  points  located 
on  UJ3.  mghway  278  between  Atlanta 
and  Warrenton),  but  Including  Atlanta 
and  Warrenton,  and  east  of  XJS.  High- 
way 19,  and  points  to  Florida. 

Note.  Common  control  may  be  Invcdved. 
U  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  It  be  held  at  Atlanta,  Oa. 

No.  MC  111310  (Sub-No.  22) ,  (Partial 
Correction),  filed  November  24,  1976, 
published  In  Federu.  Register  issue  of 
December  23,  1976,  as  MC  111310  (Sub- 
No.  21),  and  republished  as  corrected 
this  issue.  Applicant:  BEER  TRANSIT, 
INC.,  P.O.  Box  352,  Black  River  Palls. 
Wis.  54615.  The  purpose  of  this  partial 
republication  is  to  Indicate  the  correct 
docket  number,  which  was  published  in- 
correctly in  the  Federal  Register  issue 
of  December  23,  1976,  as  111310  (Sub- 
No.  21)  in  lieu  of  111310  (Sub-No.  22) . 

No.  MC  111729  (Sub-No.  690) ,  filed  De- 
cember 8, 1976.  ApplliXunt:  PUROLATOR 
COURIER  (X>RP.,  3333  New  Hyde  Park 
Road,  New  Hyde  Park,  N.Y.  11040.  Ap- 
plicant's representative:  Elizabeth  L. 
Henoch,  (Same  address  as  applicant). 
Authority  sought  to  operate  as  a  com- 
m,on  carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting;  Drugs, 
narcotics,  pharmaceuticals,  toiletries. 
sundries,  proprietaries,  and  other  items 
related  to  drug  stores  and  hospitals,  (1) 
between  Nashville,  Tenn.,  on  the  one 
hand,  and,  on  the  other,  Bloomington, 
Bollngbrook,  Bridge  View,  Decatur,  Des 
Plalnes,  Dolton,  Elgin,  Franklin  Park, 
Hanover  Park,  Jollet,  Lansing,  Lores 
Park,  Melrose  Park,  Mundelein,  N.  Au- 
rora, Pekin,  Peoria,  Peru,  Rockford, 
Schaumburg,  and  Tinley  Park,  m.,  Cadiz, 
Central  City,  Lexington,  Marlon,  May- 
fleld,  Murray,  Paducah,  Prlceton,  Provi- 
dence, Salem,  and  Smith  Groves,  Ky., 
Baltimore,  Hagerstown,  and  Posodera, 
Md.,  Charlottesville,  Danville,  Hampton, 
L3mchburg,  Newport  News,  Norfolk, 
Petersburg,  Richmond,  and  Roanoke, 
Va.,  Charleston,  Parkersburg,  St.  Albans 
and  Vienna,  W.  Va.;  and  (2)  between 
Huntsvllle,  Ala.,  on  the  one  hand,  and,  on 
the  other,  Pensacola,  Fla.,  Alexandria, 
Baton  Rouge,  and  Lafayette,  La.,  Balch 
Springs,  Dallas,  Houston,  McADen, 
S.  Houston,  and  Temple,  Tex.,  restricted 
to  (1)  and  (2)  above  against  the  trans- 
portation of  su-tlcles  or  packages  weigh- 
ing more  than  50  pounds  per  shipment  or 
100  pounds  to  the  aggregate,  from  one 
consignor  to  one  consignee  on  any  one 
day. 

Notb. — AppUcant  holds  contract  carrier  au- 
thority In  MC  112760  and  subs  thereunder, 
therefore  dual  operations  may  be  Involyed. 
Common  control  may  be  Involved.  If  a  hear- 
ing Is  deemed  necessary,  the  applicant  re- 
quests It  be  held  at  Washington,  D.C. 

No.  MC  112520  (Sub-No.  328) ,  filed  De- 
cember 13.  1976.  Applicant:  McKENZIE 
TANK  LINES,  INC.,  P.O.  Box  1200,  Tal- 
lahassee, Fla.  32302.  Applicant's  repre- 
sentative: Thomas  P.  Panebianco  (same 
address  as  appllcsmt) .  Authority  sought 
to  operate  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
tag:  lyiimonene  (citrus  stripper  olD ,  to 


bulk,  to  tank  vehicles,  frtmi  potots  to 
Hillsborough,  Manatee  and  P<*  Coun- 
ties, Pla.,  to  Brunswick,  Ga. 

NoTK. — ComnKm  oantiol  may  be  tovoifed. 
If  a  heailng  Is  deemed  neceesary.  tXie  api^- 
cant  requests  It  be  held  at  either  Atlanta. 
Ga.  or  Washingtc«i.  D.C. 

No.  MC  112801  (Sub-No.  190).  filed 
December  14,  1976.  Applicant:  TRANS- 
PORT SERVICE  CO.,  a  Corporation.  2 
Salt  Creek  Lane.  Hinsdale,  HI.  60521.  Ai>- 
plicant's  representative:  Carl  L.  St«toer, 
39  South  La  Salle  Street,  Chicago,  HI. 
60603.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle  over 
irregular  routes,  transporting:  Alcohol, 
in  bulk,  fnra  the  plant  and  storage  fa- 
cilities of  Archer  Daniels  Midland  Com- 
pany located  at  Decatur,  HI.,  to  potots  to 
the  United  States  (except  Alaska  and 
Hawaii) . 

Note.— If  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  Chicago, 
111. 

No  MC  113624  (Sub-No,  77) ,  filed  De- 
cember 10,  1976.  Applicant:  WARD 
TRANSPORT.  INC..  P.O.  Box  735,  Pu*- 
lo,  Colo.  81001.  Applicant's  representa- 
tive: Marion  F.  Jones,  1660  Lincoto 
Street,  Denver,  Colo.  80203.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  Coal  tar  products,  toluene, 
toluol,  and  xylene,  to  bulk,  to  tank  ve- 
hicles, from  Denver  and  Pueblo,  Oolo..  to 
potots  to  Montana. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Denver.  Colo  ,  or  Billings,  Mont. 

No.  MC  114211  (Sub-No.  293),  fUed 
December  13.  1976.  AppUcant:  WARREN 
TRANSPORT,  INC.,  324  Manhard  8t„ 
P.O.  Box  420,  Waterloo,  Iowa  50704.  Ap- 
plicant's representative:  Daniel  Sullivan, 
327  South  La  Salle  Street  C^hlcago,  HL 
60604.  Authority  sought  to  (4)erate  as  a 
common  carrier,  by  motor  v^dcle,  over 
Irregular  routes,  transporting;  Lumber, 
lumber  products,  particle  board  (except 
to  bulk  and  tank  vehicles) ,  from  Huttlg, 
Ark.,  and  unie  and  Wtonfleld.  La.,  to 
potots  to  Arkansas,  Kansas,  Missouri,  Ne- 
braska azid  Coahoma. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Little  Rock.  Ark.;  New  Orleans,  La.;  or  Dallas, 
Tex. 

No.  MC  114273  (Sub-No.  276',  filed 
December  13,  1976.  Applicant:  CRST, 
INC.,  P.O.  Box  68,  Cedar  Rapids,  Iowa 
52406.  Applicant's  representative:  Robert 
E.  Konchar,  Stilte  315  Commerce  Ex- 
change Bulldtog,  2720  First  Avenue  N.E., 
P.O.  Box  1943,  Cedar  Rapids,  Iowa 
52406.  Authority  sought  to  <H>erate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  ChiUed 
shot,  frwn  How^,  Mich.,  and  Cleveland 
and  Toledo,  Ohio,  to  points  to  Texas  and 
Wisconsto, 

NoTt. — Common  control  may  be  Involved. 
If  a  bearing  Is  <leemed  necessary,  the  ai^U- 
cant  requests  tt  be  held  at  Washington,  D.C. 

No.  MC  114632  (Sub-No.  89),  filed 
December    9,    1976.    Applicant:    APPLE 


LINES,  INC.,  212  S.W.  Second  St.,  Madi- 
son, S.  Dak.  57042.  Applicant's  represen- 
tative: Andrew  Clark;  1000  First  Na- 
tlODal  Bank  Bldg.,  Minneapolis,  Minn. 
55402.  Aothorlty  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporttag:  Meat, 
meat  products,  and  meat  by-products,  as 
described  in  Section  A  of  Appendix  I  to 
the  report  in  Descriptions  in  Motor  Car- 
rier Certificates.  61  M.C.C.  209  and  766 
(except  comm(xiities  in  bulk) ,  in  vehicle.'; 
equipped  with  mechanical  refrigeration, 
tl)  from  potots  to  Iowa,  Kansas,  Minne- 
sota, Missouri,  Nebraska,  North  Dakota 
and  South  Dakota,  to  the  plantsite  of 
Landy  of  Wisconsin,  at  or  near  Eau 
CTlalre,  Wis.;  and  (2)  from  the  plantsite 
of  Landy  of  Wisconsin,  at  or  near  Eau 
CTlaire,  Wis.,  to  potots  to  Hlinois,  Indiana. 
Iowa.  Kansas,  Mtoneeota.  Missouri.  Ne- 
braska, North  Dakota  and  South  Dakota. 

Note. — Applicant  holds  contract  carrier  au- 
thority In  MC  129706,  therefore  dual  oper- 
ations may  be  Involved.  If  a  hearing  Is 
deemed  necessary,  applicant  requests  It  be 
held  at  Minneapolis,  Minn.,  or  Chicago,  111 

No,  MC  114839  (Sub-No,  12).  filed  De- 
cember 8.  1976.  Apphcant:  GENERAL 
CARTAGE  COMPANY.  INC..  West  U.S. 
Route  30,  Rock  Palls,  HI.  61071.  Appli- 
cant's representative:  Daniel  C.  Sullivan. 
327  South  LaSaHe  Street.  Chicago.  HI. 
60604.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  (1)  Iron 
and  steel,  and  iron  and  steel  articles. 
from.  Sterling,  IH..  to  potots  to  that  part 
of  Iowa  on  and  north  of  U.S.  Highway  3% 
and  on  and  east  of  Interstate  Highway 
35,  potots  to  that  part  of  Wisconsto  on 
and  south  of  UjS.  Highway  10,  potots  to 
that  part  of  Indiana  on  and  north  of 
UjB.  Highway  40,  ami  potots  to  that  part 
of  Michigan  on  and  south  of  Interstate 
Highway  98  and  on  and  west  of  U.S. 
Highway  27;  and  (2)  equipment,  mate- 
rials and  supplies,  from  the  destination 
potots  named  to  <1)  above  to  Sterling. 
HI.,  under  a  conttootog  contract  or  con- 
tracts, to  (1)  and  (2)  above,  with  North- 
western Steel  and  Wire  Company. 

Ntyix. — ^If  a  hearing  is  deemed  neces.sary. 
the  applicant  requests  It  Ce  held  at  either 
Sterling  or  CStloago.  ZU. 

No.  MC  115162  (Sub-No.  344  >.  filed 
December  15,  1976.  Applicant:  P<X>LE 
TRUCJK  LINE.  INC.,  Post  OflQce  Drawer 
500,  Evergreen,  Ala.  36401.  Applicant's 
representative:  Robert  E.  Tate  (same 
address  as  applicant).  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
tog:  Paper  and  paper  products,  paper 
bags,  tDrapping  paper,  and  pulpboard. 
from  St.  Marys,  Oa.,  to  potots  to  Hltoois. 
Indiana,  Iowa,  Matoe,  Michigan.  Minne- 
sota, Missouri,  New  Hampshire,  New 
York,  Ohio,  Pennsylvania,  Vermont,  and 
Wisconsto. 

NoT¥. — ^If  a  hearing  is  deemed  nece>..'^ary. 
the  applicant  requests  it  be  held  at  either 
Jacksonville,  Fla.,  or  Atlanta,  Ga. 

No,  MC  115494  (Sub-No,  5  ,  filed  De- 
cember 8,  1976.  Applicant:  J.  D.  LEWIS 
CORPORATION,  Route  No.  3,  Box  15. 
Cordele.   Ga.   31015.   Applicant's   repre- 
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resentative:  Paul  M.  £>aniell,  P.O.  Bo.\ 
872.  Atlanta.  Ga.  30301.  Authority  sought 
to  operate  as  a  common  carrier,  by  mo- 
tor vehicle,  over  irregTilar  routes,  trans- 
porting: Sawdust  and  bark,  when  trans- 
ported in  mixed  loads  with  sawdust,  in 
bulk,  from  Cordele.  Ga.,  to  points  in 
Florida. 

Note. — If  a  hearing  is  deemed  nece*.sary, 
Che  applicant  requests  it  be  held  at  either 
.•\"linta.  Ga  or  J-^cksonville,  Fla. 

No.  MC  11564  (Sub-No.  60),  filed  De- 
cenaber  10, 1976.  Applicant:  TENNESSEE 
CARTAGE  CO.,  INC.,  Candy  Lane,  P.O. 
Box  23193.  Nashville,  Tenn.  37202.  Ap- 
plicant's representative:  Walter  Har- 
woed.  P.O.  Box  15214,  Nashville,  Tenn. 
37215.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Meats. 
meat  products,  meat  by-products  and 
packinghouse  products  (except  in  bulk  • . 
from  Searcy,  Ark.,  to  points  in  Alabama 
Georgia,  niinois,  Indiana.  Mississip])i. 
Missouri,  Ohio  and  Tennessee. 

Note. — If  a  hearing  is  deemed  neces.sarv. 
the  applicant  reqeusts  it  be  held  at  either 
Memphis  or  Na.shvllle,  Tenn. 

No.  MC  116077  (Sub-No.  376),  filed 
December  15,  1976.  Applicant:  ROBERT- 
SON TANK  LINES.  INC.,  2000  West  Loop 
South.  Suite  1800,  Houston.  Tex.  77027. 
Applicant's  representative:  Pat  H. 
Robertson.  P.O.  Box  1945,  500  West  Six- 
teenth Street,  Austin.  Ttex.  78767.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Titanium  dioxide. 
in  bulk,  from  Hamilton,  Miss.,  to  points 
in  California,  Delaware,  Georgia,  niinois, 
Indiana,  Maryland,  North  Carolina,  New 
JecBcy,  Ohio,  Pennsylvania,  Texas  and 
Wisconsin. 

Note. — If  a  hearing  is  deemed  nece.s.saiv. 
applicant  requests  it  be  held  at  New  Orleaii. 
La.,  or  Dallas.  Tex. 

•  No.  MC  116077  (Sub-No.  377),  filed 
December  16,  1976.  Api^lcant:  ROBERT- 
SON TANK  LINES,  IN^  2000  West  Loop 
South,  Suite  1800,  Houston,  Tex.  77027. 
Applicant's  representative:  Pat  H. 
Robertson,  P.O.  Box  1945,  509  West  Six- 
teenth Street,  Austin,  Tex.  78767.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Nodular  pulp,  in 
bulk,  Evadale,  Tex.,  to  Ashdown,  Ark. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Washington,  D.C.  or  Atlanta,  Oa. 

No.  MC  116254  (Sub-No.  171  >,  filed 
December  13.  1976.  Applicant:  CHEM- 
HAULERS,  INC..  P.O.  Box  339,  Florence, 
Ala.  35630.  Applicant's  representative: 
Hampton  M.  Mills  (same  address  as  ap- 
plicant). Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Alumi- 
num ingots,  in  dump  vehicles,  from  the 
plants! te  of  Texas  Reduction  Corpora- 
tion located  at  or  near  Manvel,  Tex.,  to 
points  in  Colbert,  Franklin,  and  Lauder- 
dale Counties,  Ala. 


Note. — If  a  bearing  Is  deemed  necessary, 
th*  applicant  requests  It  be  held  at  either 
Houston,  Tex.,  or  Washington,  D.C. 

No.  MC  116254  (Sub-No.  172),  fUed 
December  13,  1976.  Applicant:  CHEM- 
HAXILERS.  INC.,  P.O.  Box  339,  Flor- 
ence, Ala.  35630.  Applicant's  representa- 
tive: Hampton  M.  Mills  (same  address  as 
applicant » .  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Al- 
loys, in  dump  vehicles,  from  Selma  (Dal- 
las County  .  Ala.,  to  points  in  Texas. 

Note. — If  a  hearing  Is  deemed  necessary, 
applicant  requests  it  be  held  at  Birmingham, 
Ala.,  or  Washington,  D.C. 

No.  MC  116254  (Sub-No.  173  >.  filed 
December  13.  1976.  Applicant:  CHEM- 
HAULERS,  INC.,  P.O.  Box  339,  Florence, 
Ala.  35630.  Applicant's  representative: 
Hampton  M.  Mills  (same  address  as  ap- 
plicant ' .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Adipic 
acid,  diT.  in  bulk,  in  tank  vehicles,  from 
the  plant  site  of  Monsanto  Company  lo- 
cated at  or  near  Gonzales  and  Pensacola, 
Fla.,  to  points  in  Alabama,  Connecticut, 
Illinois.  Maryland,  Massachusetts,  New 
Jersey,  Ohio.  Pennsylvania,  and  West 
Virginia. 

Mote. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Birmingham.  Ala.,  or  Washington,  D.C. 

No.  MC  119226  (Sub-No.  97),  filed 
December  10,  1976.  Applicant:  LIQUID 
TRANSPORT  CORP.,  3901  Madison  Ave- 
nue, Indianapolis,  Ind.  46227.  Applicant's 
representative:  Robert  W.  Loser,  1009 
Chamber  of  Commerce  Bldg.,  Indianapo- 
lis, Ind.  46204.  Authority  sought  to  oper- 
ate as  a  common  carrier,  by  motor  vehi- 
cle, over  irregular  routes,  transporting: 
Alcohol,  in  bulk,  from  the  plant  and 
storage  facilities  of  Archer  Daniels  Mid- 
land Company  located  at  Decatur,  HI., 
to  points  in  the  United  States  'except 
Alaska  and  Hawaii) . 

IfoTE. — Common  control  may  be  involved. 
If  a  hearing  is  deemed  necessary,  the  ap- 
plicant requests  It  be  held  at  either  Indi- 
anapolis. Ind.:  Chicago,  111.;  or  Washington, 
DC. 

No.  MC  121739  (Sub-Nfe.  3),  filed  De- 
cember 10.  1976.  Applicant:  BURK  MO- 
TOR FREIGHT,  INC.,  P.O.  Box  387,  512 
Magnolia  St.,  Burkbumett,  Tex.  76354. 
Applicant's  representative:  T.  M.  Brown, 
223  Ciudad  BuUding,  Oklahoma  City, 
O^la.  73112.  Authority  sought  to  operate 
as  a  cojnmon  carrier,  by  motor  vehicle, 
over  regular  routes,  transporting:  Gen- 
eral commodities  (except  Classes  A  and 
B  explosives,  articles  of  unusual  value, 
those  requiring  special  equipment,  and 
commodities  in  bulk),  between  Wichita 
Falls,  Tex.,  and  Frederick,  Okla.:  From 
Wichita  Falls.  Tex.,  over  U.S.  Highway 
277  to  junction  U.S.  Highway  70,  thence 
over  U.S.  Highway  70  to  junction  U.S. 
Hfehway  183,  thence  over  U.S.  Highway 
183  to  Frederick,  Okla.,  and  return  over 
the  same  route  serving  all  intei"mediate 
and  off-rovte  points. 


Note. —  If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Wichita 
Palls,  Tex. 

No.  MC  124821  (Sub-No.  22 »,  filed 
December  6.  1976.  Applicant:  WILLIAM 
GILCHRIST.  105  North  Keyser  Avenue. 
Old  Forge.  Pa.  18518.  Applicants  repre- 
sentative: William  J.  Boyd,  600  Enter- 
prise Drive,  Suite  222,  Oak  Brook,  111. 
60521.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Foods, 
food  products,  food  ingredients,  animal 
foods,  animal  food  ingredients  and  meat 
by-products  i except  in  bulk),  (1)  from 
the  warehouses  of  Beatrice  Foods  Co., 
located  at  Scranton,  Pa.,  and  located  at 
or  near  Allentown,  Pa.,  to  points  in  Con- 
necticut, Delaware,  Illinois,  Indiana, 
Kentucky,  Maine,  Maryland,  Massachu- 
setts, Michigan,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  Virginia, 
Vermont,  West  Virginia  and  the  District 
of  Columbia,  restricted  to  the  transpor- 
tation of  traffic  originating  at  the  ware- 
house of  Beatrice  Foods  Co.,  located  at 
Bcranton.  Pa.,  and  located  at  or  near 
Allentown,  Pa.,  and  .destined  to  the 
named  destination  states;  and  (2)  from 
points  in  Connecticut,  Delaware.  Illi- 
nois, Indiana.  Kentucky,  Maine,  Mary- 
land, Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania, 
Vermont,  Rhode  Island,  Virginia,  West 
Virginia  and  the  District  of  Columbia, 
to  the  warehouses  of  Beatrice  Foods  Co., 
located  at  Scranton,  Pa.,  and  located  at 
or  near  Allentown,  Pa.,  restricted  to  the 
movement  of  traffic  originating  in  the 
named  origin  states  and  destined  to  the 
warehouses  of  Beatrice  Foods  Co.,  lo- 
cated at  Scranton,  Pa.,  and  located  at  or 
near  Allentown,  Pa. 

Note. — Common  control  may  be  Involved. 
If  a  hearing  is  deemed  necessary,  the  ap>pll- 
cant  requests  it  be  held  at  either  Washing- 
ton, D.C,  or  Philadelphia,  Pa. 

No.  MC  124896  (Sub-No.  19),  filed 
December  16,  1976.  Applicant:  WIL- 
LIAMSON TRUCK  LINES,  INC.,  Thome 
and  Ralson  Streets,  P.O.  Box  3485,  Wil- 
son, N.C.  27893.  Applicant's  representa- 
tive: Jack  H.  Blanshan,  Suite  200,  205 
West  Touhy  Avenue,  Park  Ridge,  111. 
60068.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Meat, 
meat  products,  meat  by-products,  and 
articles  distributed  by  meat  packing- 
houses, as  described  in  Sections  A  and  C 
of  Appendix  I  to  the  Report  in  Descrip- 
.tions  in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk) ,  from  the  plantsites 
and  storage  facilities  of  P'armland  Foods, 
Inc.  located  at  or  near  Carroll,  Denison 
and  Iowa  Falls,  Iowa,  to  points  in  Ala- 
bama, Delaware,  Florida,  Georgia,  Ken- 
tucky, Maryland,  Mississippi,  North  Car- 
olina, South  Carolina,  Tennessee,  Vir- 
ginia and  West  Virginia,  restricted  to 
the  transportation  of  traffic  originating 
at  the  above  named  (M'lglnt  and  destined 
to  the  above  named  destinations. 


FEDERAL  REGISTER,  VOL   42.   NO.    14 — FRIDAY,    JANUARY   31,    1977 


NOTICES 


3963 


NoTK.— If  a  hearing  Is  deemed  iiece&^ary 
the  applicant  requests  It  be  held  at  either 
Slouz    City,    Iowa:    Omaha.    Nebr  :    or    De.s 
Moines,  Iowa 

No.  MC  125777  <  Sub-No.  183) .  filed  De- 
cember 13, 1976.  Applicant:  JACK  GRAY 
TRANSPORT,  INC..  4600  East  15th  Ave- 
nue, Gary,  Ind.  46406.  Applicant's  Carl  L, 
Steiner,  39  South  La  Salle  Street.  Chi- 
cago, ni.  60603.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor  ve- 
hicle, over  irregiolar  routes,  tran.^porting ; 
Spent  alumina  catalyst,  in  dump  vehicles, 
from  points  in  the  United  States  (except 
Alaska  and  Hawaii) ,  to  Canon  City,  Colo. 

Note. — If  a  hearing  Is  deeoned  necessary: 
the  applicant  requests  it  be  held  at  Chicago. 
Ill     _ 

No.'MC  128662  (Sub-No.  2),  filed  De- 
cember 10,  1976.  AppUcant:  STICK- 
LEY'S  GARAGE,  INC.,  doing  business 
as  STICKLEY'S  TRUCKING,  1043  Mill- 
wood Avenue,  Winchester,  Va.  22601. 
Applicant's  representative:  Charles  E. 
Creager,  1329  Pennsylvania  Avenue,  P.O. 
Box  1417,  Hagerstown,  Md.  21740.  Au- 
thority sought  to  opera,te  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Frozen  fruit,  be- 
tween the  plantsite,  warehouses,  ship- 
ping and  receiving  facilities  of  The 
Zeropack  Company  located  in  Winches- 
ter, Va.,  on  the  one  hand,  and,  chi  the 
other,  points  in  Connecticut,  Delaware, 
Florida,  Georgia,  Maryland,  Massachu- 
setts, New  Jersey,  New  York,  North 
Carolina,  Pennsylvania,  Rhode  Island, 
South  Carolina,  West  Virginia,  and  the 
District  of  Columbia . 

Note. — 11  a  hearing  Is  deemed  necessary, 
the  applicant  requefits  H  be  held  at  Wash- 
ington, DC. 

No.  MC  128883  <Sub-No.  2),  filed  De- 
cember 15,  1976.  Applicant:  NORTH 
IOWA  EXPRESS,  INC.,  1921  NE  58th 
Avenue,  Des  Moines,  Iowa  50313.  Awali- 
cant's  representative :  William  L.  Fair- 
bank,  1980  Financial  Center.  Des  Moines. 
Iowa  50309.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  regular  routes,  transporting:  Gen- 
eral commodities  (except  those  of  un- 
usual value.  Classes  A  and  B  explosives, 
household  gcxxls  as  defined  by  the  Com- 
mission, commodities  in  bulk,  and  those 
requiring  special  equipment),  serving 
points  in  Iowa  located  in  Dallas  County 
and  on  and  west  of  U.S.  Highway  69 
located  in  Polk  County,  as  off  route 
points  in  connection  with  carrier's  reg- 
ular route  operations  proposed  herein; 
(1)  Between  Des  Motnes  and  Granger. 
Iowa:  from  Des  Moines  over  Interstate 
Highway  35  to  junction  Iowa  Highway 
141,  thence  over  Iowa  Highway  141  to 
Granger,  and  return  over  same  routes; 
and  (2)  Between  Des  Moines,  and  Red- 
field,  Iowa:  frcwn  Des  Moines  over  U.S. 
Highway  6  to  Redfield,  and  return  over 
the  same  route. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  Dee 
Mtrines,  Iowa. 

No.  MC  129328  (8ub-No.  6) .  filed  De- 
cember  10.    1976.  Applicsml:   PAL  TEIX 


TRANSPORT  CO..  a  CorpoiatioJi.  PC 
Box  296,  Palestine,  Tex.  75801.  Apph- 
caut's  representative;  Kenneth  R.  Hoff- 
man, 1100  Milam  Bldg..  Suite  3300, 
Houston.  Tex.  77002.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Paper  and  paper  products,  from 
the  plantsite  and  stowage  facilities  of 
Cle\epak  Corporation,  at  or  near  Dallas, 
Tex  .  to  points  in  Alabama.  Illinois.  Indi- 
ana. Kentucky,  Ohio  and  Wi&i  oiisin  and 
i2)  Tnaterials,  equipment,  and  supplies. 
used  in  the  manufacture,  sale,  or  dis- 
tribution of  the  commodities  in  <  1 » 
above,  frcMii  points  in  Alabama.  Arkan- 
sas. Illinois,  Indiana,  Kentucky.  Louisi- 
ana, Mississippi,  Ohio,  Oklahoma,  and 
Wisconsin,  to  tlie  facilities  of  Clevepak 
Corporation,  at  or  near  Dallas.  Tex  .  re- 
stricted in  <1)  and  »2)  above,  against 
the  transportation  of  commodities  in 
bulk,  and  restricted  to  a  transportation 
.service  to  be  performed  imder  a  cMitinu- 
ing  contract,  or  contracts,  with  Clevepak 
Corporation. 

Note. — ^If  a  hearing  is  deemed  iitr..e.--.-^ary. 
the  applicant  requests  it  b<>  ht'i  at  either 
Dallas  or  Houston,  Tex. 

No.  MC  129537  (Sub-No.  19'  filed  De- 
cember 13.  1976.  Applicant.  REEVES 
TRANSPORTATION  COMPANY',  a  Cor- 
poration, Route  5,  Dew's  Pond  Road. 
Calhorm.  Ga.  30701.  Applicant's  repre- 
sentative: John  C.  Vogt,  Jr.,  406  N.  Mor- 
gan Street.  Tampa,  Fla.  33602.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Carpets  and  rugs,  frcxn 
points  in  Bartow,  Catoosa,  Chattooga. 
Floyd,  Gordon.  Murray,  Muscogee. 
Troup,  Walker  and  Whitfield  Counties. 
Ga.,  to  points  in  Mississippi. 

Note. — ^If  a  hearing  Ls  deemed  iieeestary. 
the  applicant  requests  It  be  held  ai  .f  tiarla. 
Ga. 

No.  MC  129903  i Sub-No.  7',  filed  De- 
cember 8.  1976.  Applicant  EMPORIA 
MOTOR  FREIGHT,  INC.,  Route  No.  5. 
Box  1103,  Emporia,  Kans.  66801.  Appli- 
cant's representative:  John  L.  Richeson. 
P.O.  Box  7.  Ottawa,  Kans.  66067  Au- 
thority sought  to  operate  a.s  a  common 
carrier,  by  motor  vehicle,  over  irregu- 
lar routes,  transporting:  General  com- 
modities (except  those  of  unusual  value. 
Classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
conunodities  in  bulk,  and  those  requiring 
special  equipment),  between  Empona. 
Kans.  and  Kansas  City.  Mo. 

Note. — If  a  hearing  is  deemed  neces.sary. 
the  applicant  requests  it  be  held  at  either 
Topeka  or  Wichita.  Kan*  or  Kansas  Otv. 
Mo 

No.  MC  133095  'Sub-No.  125'  filed 
December  9,  1976.  Applicant:  TEXAS 
CONTINENTAL  EXPRESS.  INC.,  P.O. 
Box  434,  2603  W.  Euless  Blvd.,  Euless, 
Tex.  76039.  Applicant's  representative: 
Hugh  T.  Matthews,  2340  Fidelity  Union 
Tower,  Dallas,  Tex,  75201.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregrular  routes, 
transporting:      Canned      goods,     from 


Alliens.   Te.\..    to  pomts   in    tJit    Uriit;d 
Suites  'except  Alaska  and  Ha\vau> 

Note. —  .Applicant  holds  contract  oarrjt-r 
authority  in  MC  136032  and  sut»  theie- 
i:nder.  therefore  dual  operations  may  be  ;n- 
vo!\ect  If  a  hearing  ls  deemed  necessr.r. 
the  applicant  requests  it  be  held  at  D.iiiiv 
T.-x 

No.  MC  133892  iSub-No.  6'.  filed  Dt- 
(.ember  7.  1976,  Applicant:  B  &  W  SERV- 
ICE, INC..  25  Littlefleld  Street.  Avon. 
Mass.  02322.  Applicants  representative 
Frank  J.  Weiner,  15  Court  Square.  Bo.s- 
ton.  Mass  02108.  Authority  sought  to  op- 
erate as  a  contract  carrier,  by  motor  ve- 
hicle, over  irregiilar  routes,  transporting : 
il)  Such  merchandise  as  is  dealt  in  by 
retail  department  stores,  and  (2^  cQuip- 
vicnt.  materials,  and  supplies  used  in  the 
operation  of  retail  department  stores 
•  except  liquid  (jommodities  in  bulk) ,  be- 
tween Obetz,  Ohio,  on  the  one  hand,  and. 
on  the  other,  points  in  Indiana,  Missouri. 
New  York  and  Pennsylvania,  under  a 
continuing  contract  or  contract>^  w  nh 
Child  World,  Inc. 

Note. — If  a  hearing   in  deemed   nt  •«r.s.'<»ry 
I'lo  applicant  requests  it  he  lield  .n    Bo-'o*^. 

>.fa.s.-. 

No.  MC  134922  « Sub-No.  212  • ,  filed  De- 
cember 13,  1976.  Applicant:  B.  J.  MC- 
ADAMS,  INC.,  Route  6,  Box  15.  North 
Little  Rock,  Ark.  72118.  Applicant's  rep- 
resentative: Bob  McAdams  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
'ing;  Tile  and  such  commodities  as  are 
manufactured  or  distributed  by  manu- 
facturers or  distributors  of  tile,  and  ma- 
terials and  supplies  used  in  the  manu- 
facture of  tile  (except  commodities  u^ 
bulk  and  those  which  because  of  size  or 
weight  require  the  use  of  special  equip- 
ment) .  between  Chicago.  111.,  on  Uie  one 
hand,  and,  on  the  other,  points  in  the 
United  States  in  and  west  of  New  Me:-cir<' 
Utah.  Wyoming  and  Montana 

N'oTF — If   a  heiiring   1=   deenie<l    if    •-.v.-fv 
'lie   applicant   requests  if   be  held  a*    »••  ifr 
1  I'tle  Rck     '\rk..  or  N.w  YorV     N  ^ 

No.  MC  134922  (Sub-No.  213'  filed 
E)ecember  13.  1976.  Auplicani:  B  '  MC- 
ADAMS, INC.,  Route  6,  Box  15,  North 
Little  Rock,  Ark.  72118.  Applicant'.-^ 
representative:  Bob  McAdajns  <same  ad- 
dress as  applicant) .  Authority  sought  ic 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes.  traiL-spori- 
ing:  Plastic  bottles,  from  the  plantsite 
and  storage  facilities  of  Georgia  Pacifir 
Corporation,  in  Los  Angeles  C.)' !).(;. 
Calif.,  to  Humboldt,  Tenn. 

N'.TE. — If  a  hearing  is  de^-mea   n>-'i'».v.t 
the   applicant   requests    it    be    hrlc    ;ii    i."- 
Anfjeles,  Calif.,  or  Little  Rock.  Ark 

No.  MC  134922  <  Sub-No.  214  fil.  i. 
E>ecember  13,  1976.  Applicant  B  J  MC- 
ADAMS. INC.,  Route  6,  Box  15.  Noni. 
LitUe  Rock.  Ark.  72118.  AppUcant  r 
representative:  Bob  McAdams  isame  ad- 
dress as  applicant) .  Authority  soiiuht  u 
operate  as  a  coinmon  carrier,  by  mot<.r 
vehicle,  over  irregular  routes,  transport- 
ing- General  commodities,  having  a  pnnr 
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or  subsequent  movesnent  by  rafl  (exc^t 
in  bulk),  between  Rhlnehart  and  Zlon, 
La.,  on  the  one  hand,  and,  on  the  other, 

points  in  the  United  States  including 
Alaska  and  Hawaii. 

Note  — If  a  hearing  Is  deemed  necessary, 
Uie  HppUcaat  requests  It  b«  held  at  either 
Little  Rock,  Ark.,  or  Memphis,  Tenn. 

No.  MC  135231  'Sub-No.  22" .  filed  De- 
cember 6.  1976.  Applicant:  NORTH 
STAR  TRANSPORT,  INC.  Route  1 
Highway  I  and  59  West. Thief  River  FalLs. 
Minn.  5B701.  Applicant's  representative: 
Anthon.v  C.  Vance.  1300  Old  Chain 
Bridge  Road.  McLean,  Va.  22170.  Au- 
tliority  .sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  (I>  Snowmobile^, 
motorbikes,  boats,  parts  and  accessories. 
end  sound  reproducing  equipment,  from 
Roseau.  Thief  River  Palls,  Karlstad. 
Rochester  and  Minneapolis.  Minn.,  and 
Omaha.  Nebr.,  to  points  in  the  United 
States  includinu  Anchorage.  Ala.ska  (ex- 
cepting service  to  unnamed  Ala.^ka 
points  and  Hawaii',  restricted  <a>  to 
traffic  originating  at  the  plant  sites  or 
facilities  utilized  by  Polaris  E-Z-Go  Di- 
Tision  of  Textron.  Inc..  Arctic  Enter- 
prises. Inc.,  and  Telex  Conimunicatioixs. 
Inc.,  at  the  origin  points  specified,  and 
'b'  against  tacking  or  joining  the  au- 
thority proposed  with  any  other  author- 
ity concurrently  proposed  or  presently 
held;  dl'  <li  agricultural  ijnplements 
end  parts  thereof,  from  Thief  River  Falls 
and  Minneapolis,  Minn.,  to  points  in  the 
United  States  (except  Alaska  and  Ha- 
waii) and  •2t  parts,  supplies,  materials. 
accessories  and  equipment  named  in  ( 1  > 
above,  from  points  in  the  United  State.=! 
•  except  Alaska  and  Hawaii"  to  Thief 
River  Falls  and  Minneapolis.  Minn.,  (U 
and  1 2 ' . 

(a;  Restricted  to  traffic  originating  at 
•r  destined  to  the  plantsites  or  facili- 
ties utilized  by  Arctic  Enterprises,  Inc. 
at  the  origin  or  destination  points  speci- 
led.  and  (b)  restricted  against  tacking 
or  joining  the  authority  proposed  with 
any  other  authority  concurrently  pro- 
posed or  presently  held:  (HI)  such  mer- 
chandise, as  is  dealt  in  by  lawn  and  gar- 
den dealers,  from  the  plantsites,  ware- 
house facilities  and  experimental  farms 
•f  Deere  It  Company  in  Dodge  County, 
Wis.,  to  points  in  Connecticut,  Delaware, 
Indiana.  Kentucky,  Maine,  Maryland, 
Massachusetts.  Michigan.  New  Hamp- 
shire, New  Jersey,  New  York.  Ohio. 
Pennsylvania.  Rhode  Island.  Vermont. 
Virginia,  West  Virginia,  and  the  District 
•f  Columbia,  restricted  against  tacking 
or  joining  the  authority  proposed  with 
any  other  authority  concurrently  pro- 
posed or  presently  held;  (IV)  three - 
wheeled  utility  trucks,  self-propelled, 
weighing  less  than  1500  poimds,  from  the 
plantsite  of  Polaris  E-Z-Go  Division  of 
Textron.  Inc.,  located  at  or  near  Roseau, 
Minn.,  to  Lake  Zurich,  HI..  Augusta.  Ga.. 
Sarasota  and  Fort  Lauderdale.  Fla.,  Nor- 
ton, Grove  City  and  North  Royalton, 
Ohio,  Lansing,  Mich,,  Olathe,  Kans.. 
Houston,  Arlington  and  Dallas,  Tex., 
Plainview,  N.Y.,  New  Kensington  and 
Bethlehem.  Pa..  Bordentown,  N.J..  Fal- 
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mouth.  Mass.,  Spokane.  Wash.,  Santa 
Anna,  Calif.,  Gaithersburg,  Md.,  and  Fu- 
quay  Varlna,  N.C.,  restricted  against 
tacking  or  joining  the  authority  pro- 
posed with  any  other  authority  concur- 
ijently  proposed  or  presently  held;  (V> 
buildings,  complete,  knocked  down,  or 
in  sections  and  component  parts,  ma- 
terials and  supplies  used  in  the  erection 
thereof,  from  Terre  Haute.  Ind.,  to 
points  in  Beltrami,  Clearwater,  Kittson, 
Lake  of  the  Woods,  Marshall,  Penning- 
ton. Red  Lake  and  Roseau  Counties, 
Minn.,  Cavalier.  Grand  Porks.  Pembina. 
Steele,  Traill,  and  Walslj,  Counties.  N 
Dak.,  restricted  (a)  to  traffic  destined  to 
job  sites  or  facilities  of  Prichard  Broth- 
ers, Inc.  at  the  destination  points  speci- 
fied and  ibi  against  tacking  or  joining 
the  authority  proposed  with  any  other 
authority  concurrently  proposed  with 
any  other  authority  concurrently  pro- 
posed or  presently  held. 

iVIi  Materials,  supplies,  parts  and 
I'ouipvicnt  (except  commodities  in  bulk' 
used  in  the  manufacture  or  sale  of  snow- 
mobiles, motorbikes,  sound  reproducing 
equipment,  and  boats  from  points  in  the 
United  States  (except  Alaska  and  Ha- 
v.aiii .  to  plant  sites  and  facilities  utilized 
by  Polaris  E-Z-Go  Division  of  Textron. 
Inc  .  Arctic  Enterprises,  Inc..  and  Telex 
Communications,  Inc.,  at  Thief  River 
Falls.  Roseau,  Karlstad,  Moorhead. 
Clearbrook.  Rochester  and  Minneapolis. 
Minn.,  and  Omaha,  Nebr.,  restricted 
against  tacking  or  joining  the  authority 
proposed  with  any  other  authority  con- 
currently proposed  or  presently  held: 

<VII>  Snowmobile  clothing,  from  Se- 
attle, Wash.,  to  Lansing,  Mich..  St.  Paul 
and  Thief  River  Falls,  Minn.,  and  Nee- 
nah.  Wis  ,  restricted  (a)  to  traffic  origi- 
nating at  the  plantsite  or  facilities  uti- 
lized by  Arctic  Enterprises.  Inc.,  at  the 
origin  point  specified  above,  and  (b> 
agaiiist  tacking  or  joining  the  authority 
proposed  with  any  other  authority  con- 
ciu-rently  proposed  or  presently  held.  The 
authority  proposed  above  Is  subject  to 
the  following  conditions:  (1)  upon  the 
granting  of  the  proposed  authority  above 
applicant  states  it  will  request  the  coinci- 
dental cancellation  of  its  permits  in  No. 
MC  134145;  Sub  Nos.  1.  3,  5,  6,  7,  13.  14, 
19,  21,  22,  27,  28,  30.  31.  32.  36.  48.  50.  and 
55:  (2)  the  proposed  authority  in  this 
application  if  granted,  and  existing  au- 
thority that  it  duplicates  shall  be  con- 
strued as  conferring  only  a  single  operat- 
ing right;  (3)  all  of  the  foregoing  con- 
verted authority  and  applicant's  previ- 
ously issued  certificates  shall  be  re- 
stricted so  that  no  shipping  or  delivery 
service  shall  be  provided  to  and  from  the 
premises  of  Control  Data  Corp.  and/or 
Computer  Peripherals,  Inc.,  applicant's 
only  retained  contract  shippers  if  this 
conversion  application  is  approved. 

Note. — Applicant  states  the  purpose  of  thla 
appUcatlon  is  to  convert  its  P«'mlts  in  No. 
MC  134146  (Sub-No«.  1,  3,  5,  8,  7,  13,  14,  18,  22. 
27.  30,  31,  32,  36,  48,  65),  and  the  proposed 
authority  In  No.  MC  134146  (Sub-No.  64) ,  to 
a  CMtlflcate  oi  Public  Convenience  and  Ne- 
cessity. If  a  hearing  U  deemed  necessary,  tha 
applicant  request*  It  be  held  at  St,  Paul, 
Minn. 


No.  MC  135384  (Sub-No.  23) ,  filed  De- 
cember 14,  1976.  Applicant:  SPECIAL- 
IZED TRUCK  SERVICE,  INC.,  Highway 
81  and  1-75,  McDonough,  Ga.  30253.  Ap- 
plicant's representative:  Frank  D.  Hall, 
3384  Peachtree  Rd..  N.E.,  Suite  713,  At- 
lanta, Ga.  30326.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Malt  beverages,  related  advertising 
materials,  and  empty  malt  beverage  con- 
tainers, from  Fort  Worth.  Tex.,  to 
Panama  City,  Fla. 

Note. — Common  control  may  be  Involved. 
If  a  hearing  Is  deemed  necessary,  the  appU- 
cant  requests  It  be  held  at  either  Atlanta. 
Ga.,  or  Washington,  D.C. 

No.  MC  136008  (Sub-No.  79) ,  filed  De- 
cember 15.  1976.  Applicant:  JOE 
BROWN  COMPANY,  INC.,  P.O.  Box 
1669,  20  Third  Street.  N.E.,  Ardmore, 
Okla.  73401.  Applicant's  representative: 
G.  Timothy  Armstrong,  Suite  200,  Tim- 
bergate  Office  Gardens,  6161  North  May 
Avenue.  Oklahoma  City,  Okla.  73112. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Sand,  gravel,  rock, 
caliche,  ore,  ready  mix  asphalt,  aggre- 
gate, clinker,  gypsum.,  clay,  cement  mixed 
with  aggregate,  and  coal,  (1)  between 
points  in  New  Mexico,  on  the  one  hand, 
and,  on  the  other,  points  in  Colorado, 
Kansas,  Oklahoma  and  Texas;  and  (2) 
between  points  in  Texas  (except  points 
in  Camp.  Cass,  Collin,  Bowie,  Fannin, 
Grayson,  Harrison,  Hopkins,  Hunt, 
Lamar,  Marion,  Morris,  Panola,  Red 
River  and  Titus  Coimties,  Tex),  on  the 
one  hand,  and,  on  the  other,  points  in 
Louisiana  (except  points  in  Bossier, 
Caddo.  DeSoto  and  Webster  Parishes, 
La.) ,  restricted  against  the  transporta- 
tion of  sand  from  points  in  McCulloch 
County,  Tex. 

NoTi!. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Oklahoma     City,     Okla.,     or     Albuquerque, 

N.  Mex. 

No.  MC  136222  iSub-No.  3),  fUed  De- 
cember 10,  1976.  Applicant:  MOVERS 
PORT  SERVICE,  INCORPORATED, 
7035  Convoy  Court,  San  Diego,  Calif. 
92138.  Applicant's  representative:  Robert 
J.  Gallagher,  1000  Connecticut  Ave.. 
N.W.,  Suite  1200,  Washington,  D.C.  20036. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Empty  household 
goods  shipping  containers,  set  up  or 
knocked  down,  between  points  In  Ariz- 
ona. California  and  New  Mexico. 

Note. — Common  control  may  be  Involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  g  consolidated  hearing  with 
other  similar  applications  at  San  Diego.  Calif. 

No.  MC  136343  (Sub-No.  97) ,  filed  De- 
cember 13,  1976.  Applicant:  MILTON 
TRANSPORTATION.  INC.,  P.O.  Box  355. 
MUton,  Pa.  17847.  Arqjllcanfs  represen- 
tative: George  A.  Olsen.  69  Tonnele  Ave.. 
Jersey  City,  N.J.  07306  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  (a)  Salt  in  packages:  Cb)  pepper 
in  packages  in  mixed  loads  with  salt  in 
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packeees;  (c)  materials  and  tupplies 
used  In  the  a^rkmltural.  water  treat- 
ment, food  processing,  wholesale  grocery 
and  Instltutitmal  supply  todustries  (ex- 
cept commodities  tn  bulk) ,  In  mixed  loads 
with  salt  In  packages,  from  the  facilities 
of  liorton  Salt  Co.,  kicated  at  or  near 
Rlttman.  Ohio,  to  points  In  Connecticut, 
Maine,  Massachusetts,  New  Hampshire. 
New  York,  Rhode  Island,  Vermont  and 
Virginia;  and  (2)  salt,  salt  products,  cal- 
cium chloride,  and  mixture  of  salt,  salt 
products,  and  calcium  chloride,  from  the 
facilities  of  Morton  Salt  Co.,  located  at  or 
near  Palrport  Harbor.  Ohio,  to  points  In 
Connecticut,  Delaware,  Maine,  Mary- 
land, Massachusetts,  New  Hampshire, 
New  Jersey,  New  Yoi*.  Pennsylvania, 
Rhode  Island,  Vermont  and  Virginia. 

Note. — ^If  a  hearing  la  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Colxunbufl,  Ohio  or  Washington,  DC. 

No.  MC  138807  (Sub-No.  16).  filed 
December  8,  1976.  Applicant:  ZIP 
TRUCKING.  INC.,  P.O.  Box  5717,  Jack- 
son. Miss.  39208.  Applicant's  representa- 
tive: K.  Edward  Wolcott,  1600  First  Fed- 
eral Bldg.,  Atlanta,  Ga.  30303.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Cooper  wire  and  fluores- 
cent lamp  ballasts,  from  Mendenhall, 
Miss.,  to  points  In  Florida  and  Texas, 
under  contract  with  Universal  Manufac- 
turing Company. 

NoTK. — Applicant  holds  common  carrier 
authority  In  MC  1416S2  and  subs  thereunder, 
therefore  dual  operations  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  ap- 
plicant requests  It  be  held  at  New  York.  N.Y., 
or  Washington,  D.C. 

No.    MC    138869     (Sub-No.    9).    fUed 
December   13,    1976.   Applicant:    W.   T. 
MYLES     TRANSPORTATION     CO.,     a 
Corporation,  P.O.  Box  321,  4441  More- 
land  Ave.,  Conley,  Qa.  30027.  Applicant's 
representative:  Archie  B.  CJulbreth,  Suite 
24(J,    1252    West   Peachtree    St.,    N.W., 
Atlanta,  Ga.  30309.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle  over  irregular  routes,  transport- 
ing: (1)  Newsprint,  groundwood  papers, 
printing  paper  and  woodpulp,  from  the 
plantsite   of   Bowater  Southern   Paper 
Corporation  located  at  C?alhoun,  Tenn., 
to  points  In  Delaware,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky  (points  east  of 
a  line  beginning  at  the  Tennessee-Ken- 
tucky State  Boundary  line  and  extending 
along  U.S.  Highway  25E  to  junction  U.S. 
Highway   25  near  Corbln,   Ky.,   thence 
along  U.S.  Highway  25  to  (3eorgetown, 
Ky.,  thence  north  of  a  line  extending 
from  Georgetown,  Ky.,  along  U.S.  High- 
way 62  to  NortonvUle,  Ky.,  and  thence 
west  of  a  line  extending  from  Norton- 
vUle, Ky.,  along  UJ3.  Highway  41  to  the 
Kentucky-Tennessee     State     Boimdary 
line),  Maryland,  Michigan   (points  on 
and  south   of  Michigan  Highway   21), 
Minnesota,  Missouri.  Nebraska.  New  Jer- 
sey, Ohio,  Pennsylvania,  South  Dakota, 
West  Virginia  and  Wisconsin;  and  (2) 
paper  core  tubes,  materials,  and  supplies 
used  In  the  manufacture  of  the  ccHn- 
modltles  described  in  d)  above,  (except 
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In  bulk) .  from  p<^ts  In  ttie  destlnatkm 
states  named  In  (1)  above,  to  the  idant- 
slte  of  Bowater  Southern  Paper  Corpora- 
tion located  at  Calhoun.  Tenn^  under  a 
continuing  contract  or  contracts  with 
Bowater  Southern  Paper  Corporatl<m. 

NoTB.— AppUcant  holds  oonunon  carrier 
authority  in  IIC  140663  and  subs  thereunder, 
therefore  dual  i^jeratlons  may  be  Involved. 
If  a  hearing  Is  deemed  necessary,  the  ap- 
pUc&nt  requests  It  1>e  held  at  Atlanta.  Oa. 

No.  MC  138875  (Sub-No.  41) .  filed  De- 
cember 10.  1976.  Applicant:  SHOE- 
MAKER TRUCKING  (X>MPANY.  a 
Corporation,  11900  Franklin  Road,  Boise, 
Idaho  83705.  Applicant's  representative: 
F.  L.  Slgloh  (same  address  as  appUcant) . 
Authority  sought  to  operate  as  a  com- 
mon cttrrier,  by  motor  vehicle,  over  Ir- 
regulsu*  routes,  transporting:  Diatoma- 
ceous  earth  and  materials  and  supplies 
used  in  the  mining,  manufacturing  and 
distribution  thereof  (except  commodi- 
ties in  bulk.  In  tank  vehicles) ,  between 
the  plantsite  of  Wltco  Chemical  Com- 
pany, located  at  or  near  Quincy,  Wash., 
on  the  one  hand,  and  on  the  other, 
points  in  California.  Colorado.  Idaho. 
Montana,  Oregon,  Utah,  Washington 
and  Wyoming.  Note. — Applicant  seeks 
to  tack  this  sought  authority  with  Its 
present  authority  in  MC  138875  (Sub- 
No.  25),  at  Westfall  (Malheur  County). 
Oreg.,  to  provide  a  through  service  to 
points'  in  Arizona.  Arkansas,  Colorado, 
California,  Idaho,  Iowa,  Kansas,  Louisi- 
ana, Minnesota,  Missouri.  Montana. 
Nebraska,  Nevada,  New  Mexico,  North 
Dakota,  Oklahoma,  South  Dakota.  Tex- 
as, Utah,  Washington  and  Wyoming. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  appUcant  requests  it  be  held  at  either 
Boise,  Idaho  or  Quincy,  Wanh. 

No.  MC  139381  (Sub-No.  7),  fUed  De- 
cember 13.  1976.  Applicant:  SPIRIT  OP 
•76  OVERLAND  EXPRESS,  INC.,  5320 
Industrial  Road,  Fort  Wayne,  Ind. 
46825.  Applicant's  representative:  An- 
thony E.  Young,  327  South  LaSalle 
Street,  Chicago,  m.  60604. -Authority 
sought  to  operate  as  a  cor^act  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Such  commodities  as  are 
dealt  In,  or  used  by,  manufacturers  and 
distributors  of  crusher,  breaker  and 
grinding  parts,  between  the  facilities  of 
The  Prog.  Switch  and  Manufacturing 
Company  located  at  Carlisle,  Pa.,  on  the 
one  hand,  and.  on  the  other,  points  In 
Arizona.  California.  Colorado,  Idaho. 
Nevada,  New  Mexico,  Texas,  Utah,  and 
Wyoming,  under  a  continuing  contract 
or  contracts  with  The  Prog,  Switch  and 
Manufacturing  Company  of  Carlisle,  Pa. 

Note. — If  a  bearing  Is  deemed  necessary, 
the  applicant  requests  It  be  he^d  at  Chicago, 
111. 

No.  MC  139482  (Sub-No.  9),  filed  De- 
cember 17,  1976.  AppUcant:  NEW  ULM 
FREIGHT  UNES,  INC.,  Coimty  Road 
29  West,  New  Uhn,  Minn.  56073.  Api^- 
cant's  representative:  Samuel  Ruben- 
steln,  301  North  Fifth  Street,  Minneap- 
olis, Minn.  55403.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
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Tdilcle,  over  irr^^ular  routes,  transport- 
ing: Such  merchandise  as  Is  dealt  in  by 
i«taU  and  wholesale  department  and 
hardware  stores  (except  c(»nmodltles  in 
hulk),  from  points  In  that  part  of  the 
United  States  in  and  east  of  Alabama, 
Illinois,  Missouri,  Tennessee  and  Wis- 
consin, to  Brookings,  S.  Dak.,  restricted 
to  traffic  destined  to  Coast  to  Coast 
Stores  C^entral  Organisation,  Inc.,  lo- 
cated at  or  near  Brookings,  S.  Dak. 

Note. — If  a  hearing  Is  deemed  neoes.sary. 
the  appUcant  requests  it  be  held  at  Minneap- 
olLs  or  St.  Paul,  Minn. 

No.  MC  139495  (Sub-No.  184),  filed 
December  9. 1976.  Applicant:  NATIONAL 
CARRIERS,  INC.,  1501  Bast  8th  Street, 
P.O.  Box  1258,  Liberal,  Kans.  67901.  Ap- 
plicant's representative:  Frederick  J. 
Coftman.  521  South  14th  Street,  P.O. 
Box  81849,  Lincoln,  Nebr.  68501.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporthig:  (1)  Petroleum 
prdducts  and  lubricating  oils  in  contain- 
ers, from  the  plantsite  and  warehouses 
of  Mobile  Oil  Corporation  located  at  or 
near  Kansas  CTity.  Kans.,  to  i>oints  in 
Colorado;  and  (2)  returned  empty  con- 
tainers, from  points  in  Colorado  to  Kan- 
,<a£  city,  Kans. 

NoTTB — Applicant  holds  contract  carrier 
authority  in  MC  133106  and  subs  thereunder, 
therefore  dual  operations  may  be  Involved. 
IX  a  hearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  Dalla."*  or  Kan«« 
City.  Kans. 

No.  MC  140645  (Sub-No.  5).  filedDc- 
cember  10,  1976.  Applicant:  UNITED 
TRUKING,  INC..  100  Stoffel  Drive.  Tal- 
lapoosa, Ga.  30176.  Applicant's  repre- 
sentative: cnyde  W.  Carver.  Suite  212, 
5299  RosweU  Road,  N£.,  Atlanta,  Ga. 
30342.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting :  ( 1 )  Metal 
containers  and  metal  container  ends', 
and  (2)  machinery,  materials,  and  sup- 
plies, used  in  the  manufacture  and  dis- 
tribution of  metal  containers,  between 
points  to  Montgomery  C^ounty,  Pa.,  on 
the  one  hand,  and,  on  the  other,  points 
m  Alabama,  Arkansas,  Connecticut, 
Delaware,  Rorida,  Georgia.  Dltools,  In- 
diana, Iowa,  Kentucky,  Louisiana,  Matoe, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri.  New 
Hampshire,  New  Jersey,  New  York. 
North  Caroltaa,  Ohio.  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennes- 
see. Texas,  Vermont.  Vlrgtaia,  West  Vir- 
ginia, Wisconsta  and  the  District  of  Co- 
lumbia, restricted  to  a  transportation 
service  to  be  performed  imder  a  con- 
tinuing contract,  or  contracts,  with 
Southern  C?an  Company,  at  Tallapoosa. 
Ga. 

Note. — If  a  hearing  Is  deemed  uece*u4arv. 
appUcant  requests  It  be  held  at  Atlanta,  Oa. 

No.  MC  140849  (8ub-No.  5),  filed  De- 
cember  10,  1978.  AppUcant:  ROBERTS 
TRUCKINO  CO.,  INC.,  U.S.  Highway 
271  South.  Poteau,  Okla.  74953.  Appli- 
cant's representative:  Prentiss  SheUey. 
P.O.  Drawer  G..  Poteau.  Okla.  74953.  Au- 
thority sought  to  («)erate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
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routes,  transporting :  Fabrics,  piece  goods 
and  materials  and  supplies  used  In  the 
manufacture  of  clothing  (except  com- 
modities in  bulk  in  tank  vehicles),  from 
points  ui  Virgiiiia  to  Idabel.  Pauls  Valley 
and  Frederick.  Okla.,  under  a  continuing 
contract  or  contracts  with  Kellwood 
C3ompany. 

Note. — AppUcaot  holds  coirunon  carrier 
anthority  la  MC  1C6243  and  subs  thereunder, 
itierefore  dual  operations  may  be  involved. 
If  a  hearing  is  deemed  necessary,  the  ap- 
plicant requests  it  be  held  at  either  Okla- 
homa Citv,  or  Tul>a,  Okla.,  or  Wa.shington. 
DC. 

No.  MC  140883  i  Sub-No.  10 1,  filed  De- 
cember 13,  1976.  Applicant:  DOWNS 
TRANSPORTATION  CO..  INC.,  2705 
Carma  Ridge  Circle.  N.E.,  Atlanta.  Ga. 
31345.  Applicant's  representative;  Paul 
M.  Daniell,  P.O.  Box  872,  Atlanta.  Ga. 
30301.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Plastic 
articles  (except  in  bulk) ,  from  Jackson- 
ville and  Springfield,  111.,  to  points  in 
Georgia  and  New  Jersey,  imder  a  con- 
tinuing contract,  or  contracts,  with  Mo- 
bil Chemical  Company,  Plastics  Division. 

Note. — If  a  hearing  Is  deemed  necessary 
the  applicant  requests  it  be  held  at  Atlanta, 
Oft. 

.No.  MC  141071  (Sub-No.  7»,  filed  De- 
cember 13.  1976.  Applicant:  LARANETA 
TRUCKING  COMPANY.  INC.,  870  West 
9th  Street.  San  Pedro.  <^lif.  90731.  Ap- 
plicant's representative:  William  J.  Mon- 
heim,  15942  Whittier  Blvd..  P.O.  Box  1756. 
Whlttier,  Calif.  90609.  Authority  sought 
to  operate  as  a  contract  carrier,  by  motor 
vflblcle,  over  irregular  routes,  transport- 
ins:  Pet  food  and  canTied  tuna,  from 
Terminal  Island,  Calif.,  to  points  in  Idaho 
aad  Utah,  under  contract  with  Star-Kist 
Foods,  Inc. 

Note. — Common  control  may  be  involved. 
If  ft  hearing  la  deemed  neceesary,  applicant 
nquestA  it  be  held  at  Loe  Angeles.  Calif. 

No.  MC  141084  (Sub-No.  6),  filed  De- 
conber  6,  1976.  Applicant:  NATIONAL 
FREIGHT  LINES.  INC..  6069  Maywood 
Aresiue,  Huntington  Park.  CaUf.  90058. 
Applicant's  r«)resentative:  Daniel  C. 
SuUivan.  327  South  La  Salle  Street.  Chi- 
cago, m.  60604.  Authority  sought  to  op- 
erate as  a  contract  carrier,  by  motor  ve- 
hicle, over  iiTegular  routes,  transporting: 
Chemicals,  materials  and  supplies  used 
in  the  manufacturing  and  transportation 
of  chemicals,  (except  commodities  in 
bulk),  between  the  facilities  of  FMC 
Corporation  located  at  Baltimore.  Md.: 
Mlddleport  and  Tonawanda,  N.Y.:  Car- 
teret and  Lyndhurst.  N.J.;  Newark,  Del., 
South  Charleston  and  Nitro.  W.  Va.: 
Lawrence.  Kans.:  Newark.  Calif.;  Green 
River.  Wyo.;  Lewistown,  Pa.;  and  Jack- 
sonville. Fla.;  on  the  csie  hand,  and,  on 
tte  other,  points  in  Arizona.  Arkansas. 
California.  Colorado,  Idaho,  Illinois,  In- 
diana, Iowa,  Kansas.  Kentucky.  Louisi- 
asft  Michigan,  Minnesota,  Missouri, 
Montana,  Ndnttska.  Nevada.  New  Mex- 
ico, New  York.  Nortb  Dakota,  Ohio,  Okla- 
ham&,  Oregon,  Pennsylyanla,  South 
Dakota,  Texas,  Utah,  Washington.  Wis- 
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Applicani.s  representative:  Robert  B. 
Pepper.  168  Woodbridge  Avenue,  High- 
land Park.  N.J.  08904.  Authority  sought 
to  operate  as  a  coTitract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: <1>  Polyurethane  foam  (except  in 
bulk',  from  Irvington.  N.J.,  to  points  in 
Connecticut.  Delaware.  New  York,  and 
Pennsylvania:  and  <2)  materials  and 
supplies,  used  in  the  manufactiu"ing. 
distribution  and  packaging  thereof  (ex- 
cept in  bulk) .  from  points  in  Connecti- 
cut. Delaware,  New  York,  and  Pemisyl- 
vania,  to  Irvington.  N.J.,  under  a  con- 
tinuing contract  or  contracts,  with 
Reeves  Brothers,  Inc.,  Curon  Division. 
Metro  Plant,  at  Irvington,  N.J. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Newark. 
N.J.,  or  New  York,  N.Y. 

No.  MC  142558  (correction),  filed 
October  12.  1976.  published  in  the  PR 
Issue  of  November  11,  1976.  republished 
as  corrected  this  issue.  Applicant:  DI- 
RECT AIR  FREIGHT,  INC.,  564  Valley 
Street,  Orange,  N.J.  07050.  Applicant's 
representative:  Ronald  I.  Shapss,  450 
Seventh  Avenue,  New  York,  N.Y.  10001. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regiilar  routes,  transporting:  General 
commodities  (except  Classes  A  and  B  ex- 
plosi.'es,  commodities  in  bulk,  household 
goods  as  defined  by  the  Commission  and 
commodities  requiring  special  equip- 
ment) ,  between  ports  of  entry  on  the  In- 
ternational Boundary  line  between  the 
United  States  and  Canada,  located  at  or 
near  Champlain.  N.Y.  and  Highgate 
Springs,  Vt.,  on  the  one  hand,  and,  on 
the  other  Tweed-New  Haven  Airport,  lo- 
cated at  New  Haven,  Conn.,  and  Newark 
Airport,  located  at  Newark,  N.J.,  re- 
stricted to  the  transportation  of  ship- 
ments having  an  immediately  prior  or 
subsequent  movement  by  atr. 

Note. — The  purpose  of  this  republication 
is  to  indicate  Newark  Airport  being  located 
at  Newark,  N.J,  In  lieu  of  Newark,  N.Y.  If 
a  hearing  Ls  deemed  necessary,  the  applicant 
requests  it  be  held  at  New  York.  N.Y. 

No.  MC  142567  (Sub-No.  1).  filed  De- 
cember 9.  1976.  Applicant:  GREEN- 
VILLE TRANSIT.  INC.,  Route  1,  Box  452. 
Scuffletown  Road.  Simpsonville,  S.C 
29681.  Applicant's  representative: 
Mitchell  King  Jr..  P.O.  Box  1628,  Green- 
ville, S.C.  29602.  Authority  sought  to  op- 
erate as  a  contract  carrtrr,  by  motor  ve- 
hicle, over  irregular  routes,  transport- 
ing: Iron  and  steel  articles,  between  the 
facilities  Of  South  Carolina  Steel  Corpo- 
ration located  in  Greenville  County,  S.C. 
on  the  one  hand,  and,  on  the  other, 
points  east  of  Kansas,  Nebraska.  North 
Dakota.  Oklahoma,  South  Dakota  and 
Texas,  under  a  continuing  contract  or 
contracts  with  South  Carolina  Steel 
Corporation. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Char- 
lotte, N.C. 

No.  MC  142082  (Sub-No.  3),  filed  No.  MC  142681  (Sub-No.  1>.  filed  De- 
December  2,  1976.  AppUcant:  OLIVER  cember  13,  1976.  Applicant:  JOHN  L. 
BROWN  TRUCKING  CO.,  INC.,  Rarltan  BRADY,  doing  business  as  J  &  M  EN- 
Center,  Building  529,  Edison.  N.J.  08817.  TERPRIZE,  48  North  1  West,  Hyde  Park, 


consin  and  Wyoming,  imder  a  contiiiuint' 
contract  or  contracts  with  FMC  Corpoi  a- 
tion. 

"  NoTK. — ^If  a  hearing  is  deemed  nece^-ary. 
tke  applicant  requests  it  be  held  at  eitler 
Philadelphia,  Pa.,  or  Wa^in^on,  DC. 

No.  MC  141152  (Sub-No.  2).  filed  De- 
cember 15,  1976.  Applicant:  JAMES  H. 
PVNCH,  doing  business  as  JAMES 
FCNCH  TRUCKING,  2750  North  Polk 
Avenue,  Fresno,  Calif.  93705.  Applicant's 
representative:  Eldon  M.  Johnson.  650 
Oalifornla  Street,  Suite  2808,  San  Fran- 
cisco, Calif.  94108.  Authority  scHight  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Shingles,  shakes  aTid  ridge,  from 
points  in  Clallam,  Grays  Harbor,  Jefifer- 
son,  Skagit  and  Whatcom  Counties. 
Wash.,  to  points  in  Arizona,  restricted  to 
movements  in  van  equipment. 

Note. — Applicant  holds  contract  c.imer 
authority  in  MC  141152  and  subs  there- 
under, therefore  dual  operations  may  be  in- 
volved. If  a  hearing  is  deemed  necessary,  ap- 
plicant requests  It  be  held  at  Seattle,  Wa.h., 
or  San  Francisco.  Calif. 

No  MC  141774  (Sub-No.  2)^  filed  De- 
cember 10.  1976.  Applicant:  R  &  L 
'mUCKING  CO..  INC.,  105  Rocket  Ave- 
nue. Opelika,  Ala.  36801.  AppUcant's  rep- 
resentative; Robert  E.  Tate,  P.O.  Box 
517,  Evergreen,  Ala.  36401.  Authority 
sought  to  operate  as  a  ccnnmon  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  (1)  Seats,  baby  carriers 
and  tubing,  from  Opelika,  Ala.,  and  Mos- 
cow, Tenn.,  to  points  in  Arkansas,  Flor- 
ida, Georgia.  Kentucky,  Missouri  and 
ITermessee;  and  (2)  materials  and  sup- 
plies used  in  the  manufacture  of  seats, 
baby  carriers  and  tubing  (except  com- 
modities in  bulk,  in  tank  vehicles) ,  from 
points  in  Arkansas,  Florida,  Georgia. 
Kentucky.  Missouri  and  Tennessee,  to 
Opelika,  Ala.  and  Moscow.  Tenn. 

Note. — Applicant  holds  contract  carrier 
authority  in  MC  136378  and  subs  thereunder, 
therefore  dual  operations  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  It  be  held  at  either  Memphis, 
Tenn.  or  Birmingham,   Ala. 

No.  MC  142080  (Sub-No.  1'.  filed 
December  7.  1976.  Applicant:  LITE 
TRANSPORT.  INC.,  135  State  Street, 
Suite  200,  Springfield,  Mass,  01103. 
Applicant's  representative:  David  M. 
Marshall  (same  address  as  applicant ) . 
Authority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Building  materials 
(except  commodities  in  bulk,  in  tank 
trticks) .  between  the  facilities  of  Allied 
International,  Inc..  located  in  the  United 
States,  on  the  one  hand,  and,  on  the 
other,  points  In  the  United  States  (except 
Alaska  and  Hawaii),  under  a  continu- 
ing contract  or  contracts  with  Allied 
International,  Inc. 

Note. — If  a  hearing  is  deemed  necessary 
applicant  requests  It  be  held  at  Boston 
Mass.;  Providence,  R.I.,  or  Washington,  D  C 
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Utah  8431&.  AppUcant's  r^resentatlye: 
Irene  Wan-.  430  Judge  Building,  Salt 
Lake  City.  Utah  8411 L  Authcnity  sought 
to  apearvAe  as  a  contract  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: Flour  and  bran,  in  bags,  from  the 
plantsite  of  Gilt  Edge  Flour  Mill,  located 
at  or  near  Richmond.  Utah,  to  points  In 
Callfomla,  under  contract  with  Gilt  Edge 
Flour  Mill. 

NonL — If  a  hearing  is  deemed  necessary, 
applicant  requests  it  be  held  at  Salt  Lake 
City.  Utah. 

No.  MC  142747.  filed  December  22, 
1976.  Applicant:  DAVID  L.  TATE,  HA- 
MER  L.  TATE,  ALICIA  L.  TATE,  WIL- 
LIAM H.  TATE,  BERYL  E,  TATE  AND 
GERALD  ROSS,  a  Partnership,  doing 
business  as  TATE  CHEESE  COMPANY, 
Na  1  Cheddar  Lane,  VaUey  City,  HI. 
62340.  Applicant's  representative:  Tom 
B.  Kretsinger,  910  Brookfield  Building, 
101  West  Eleventh  St.,  Kansas  City,  Mo. 
64105.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Processed 
and  natural  cheese,  meat  and  meat  prod- 
ucts, poultry  parts,  dairy  products  and 
derivatives,  baking  products  ingredients, 
chemicals,  packaging  materials,  manu- 
facturing equipment,  grain  products. 
processed  and  containerized  fruits  and 
vegetables,  and  commodities  exempt  un- 
der Section  203(b)  (6)  when  transported 
in  connection  with  the  commodities 
listed  above,  between  Valley  City,  HI., 
on  Uie  one  hand,  and  on  the  other,  points 
in  the  United  States  (except  Alaska  and 
Hawaii) ,  under  a  continuing  contract  or 
contracts  with  Tate  Cheese  Company. 

NoTK. — If  a  hearing  Is  deemed  necessary, 
the  appUc&nt  requests  It  be  held  at  either 
Chicago,  m.  or  Kansas  City,  Mo. 

Na  MC  142755.  filed  December  13, 
1976.  AppUcant:  W.  E.  HAMILTON, 
dotog  business  as  W.  E.  HAMILTON 
TRUCEONG  COMPANY,  107  North 
Cedar  Street.  Pecos,  Tex.  79772.  Appli- 
cant's representative:  Mike  Cotten,  P.O. 
Box  1148,  Austin,  Tex.  78767.  Authority 
sought  to  c^ierate  as  a  common  carrier. 
by  motor  vehicle,  over  irregular  routes, 
transporting;  (1)  Dry  fertilizer,  in  bulk 
and  In  sacks  or  bags,  and  fungicides, 
herbicides  and  insecticides,  in  containers, 
In  mixed  loads  with  dry  fertilizer  in  sacks 
or  bags,  from  points  in  Reeves  County. 
Tex„  to  points  in  New  Mexico;  and  (2) 
empty  pallets,  from  points  In  New 
M^co,  to  points  in  Reeves  County.  Tex. 

Note. — If  a  hearing  Is  deemed  necessary. 
the  applicant  requests  It  be  held  at  Dallas. 
Tex.;  Albuquerqtie,  N.  Mex.;  or  Wa.shington. 
DC. 

No.  MC  142757,  filed  December  9.  1976. 
Applicant:  WAYNE  H.  ROBERTSON. 
doing  business  as  ROBERTSON  TANK 
SERVICE,  Box  100,  Elkhart,  Kans.  67950. 
AppUcant's  representative:  WUbum  L. 
Williamson,  280  Natlcmal  Foundati<Hi 
Life  Bldg..  3535  N.W.  58th  Street,  C^la- 
homa  City,  Okla.  73112.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing; Anhydrous  ammonia,  nitrogen  fer- 


ttOzer  •otetioiu.  and  vrea  Uquor.  from 
aw  plantsttes  of  Oklahoma  NlUuui 
CoiporatloQ  and  Bison  Chonlcal  Ootn- 
pany  located  at  ornear  Woodward.  Okla* 
to  points  in  Arkansas.  Colorado,  Kaiwwft. 
Iowa,  Louisiana,  Missouri,  Nebraska,  New 
Mexico,  Oklahoma.  South  Dakota  and 
Texas. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Oklahoma 
City,  Okla. 

No.  MC  142758,  filed  December  6.  1976. 
Applicant:  OHIO  DELIVERY,  INC.,  85 
East  Gay  Street,  Columbus,  Ohio  43215. 
Applicant's  representative:  Earl  N.  Mer- 
win,  (same  address  as  applicant) .  Author- 
ity soughtto  operate  as  a  contract  carrier , 
by  motor  vehicle,  over  irregtilar  routes, 
transporting;  General  commodities  (ex- 
cept commodities  in  bulk),  between 
Cincinnati.  Ohio,  on  the  one  hand,  and, 
on  the  other,  points  in  West  Virginia, 
imder  a  continuing  contract,  or  con- 
tracts, with  Union  Oil  Company  of 
California. 

Note. — Common  control  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  It  be  held  at  Columbus.  Ohio. 

No.  MC  142759,  filed  December  9,  1976. 
Applicant:  S.  J.  WURMNEST,  doing 
business  as  WURMNEST  TRUCKING, 
Rural  Route  1,  Sibley,  Dl.  61773.  AppU- 
cant's representative;  Albert  A.  Andrin, 
180  North  La  Salle  Street,  Chicago,  m. 
60601.  Authority  sought  to  operate  as  a 
conifrocf  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting;  Agricul- 
tural chemicals  and  fertilizer,  d)  from 
points  in  Arkansas,  Indiana,  Iowa, 
Kansas,  Kentucky,  Minnesota.  Missouri 
and  Wisconsin,  to  Sibley,  lU.,  and  (2) 
from  Sibley,  HI.,  to  points  in  Arkansas, 
Indiana,  Iowa,  Kansas,  Kentucky.  Min- 
nesota, Missouri  and  Wisconsin,  under  a 
continuing  contract,  or  contracts,  with 
Ag  Supply,  Inc.,  Meyerousch,  Inc., 
Helena  Chemical  Co..  and  Terra  Illinois, 
Inc. 

Note — If  a  bearing  is  deemed  necessary. 
the  applicant  requests  It  be  held  at  Chicago. 
111. 

Passenger   Applications 

No  MC  1515  (Sub-No.  221  >,  filed  De- 
cember 13,  1976.  AppUcant;  GREY- 
HOUND LINES,  INC.,  Greyhound  Tower, 
Phoenix,  Ariz.  85077.  Applicant's  rep- 
resentative; W.  L.  McCracken,  (same 
address  as  appUcant) .  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  regular  routes,  transport- 
ing: Passengers  and  their  baggage,  ex- 
press and  newspapers  in  the  same  ve- 
hicle with  passengers,  (1)  Between 
Cleveland,  Ohio  and  the  jimction  of  New 
Ohio  Highway  2  and  old  Ohio  Highway  2 
west  of  Port  (Clinton.  Ohio,  serving  all 
intermediate  points;  From  Cleveland 
over  New  Ohio  Highway  2  <ponions  of 
which  are  also  designated  Interstate 
Highway  90 1  to  junction  old  Ohio  High- 
way 2  and  return  over  the  same  route; 
and  (2)  Between  the  junction  of  Inter- 
state High^'ay  90  and  Ohio  Highway  2 
and  the  junction  of  Interstate  Highway 
90  and  Interstate  Highway  80,  serving  no 


intermediate  points:  From  the  junction 
of  Interstate  Hlgliway  90  and  Ohio  Hlg:h- 
way  2  over  Interstate  EQghway  90  to 
Junction  Interstate  Highway  80  and  re- 
turn over  the  Mune  route;  cmd  (3)  Be- 
tween Lorain,  Ohio  and  the  jimction  of 
Ohio  Hl^way  58  and  New  Ohio  Highway 
2  serving  aU  intermediate  points:  From 
Lorain  over  CMilo  Highway  58  to  Junction 
New  Ohio  Hlg:hway  2  and  return  over  the 
same  route. 

Note — .'^.ppUcant  states  that  In  conjunc- 
tion with  the  above  requested  authority,  it 
proposes  to  abandon  that  portion  of  Its  cur- 
rent autlioriTV  over  old  Ohio  Highway  2  be- 
tween its  Junction  with  US.  Highway  6  west 
of  Sandusky,  Ohio  and  its  Junction  with 
New  Ohio  Highway  a  ne.ir  Danbviry.  Olilo  as 
contalned  in  Certificate  of  Public  Conve:-.- 
lence  and  Necessity  No.  MC  1515  (Sub-No  6' . 
Sheet  No.  13,  Route  42B.  Common  control 
may  be  Involved.  If  a  hearing  is  deemed  ne  - 
essary.  the  applicant  requests  that  it  be  lu  ;J 
at  Cleveland.  Ohio. 

No.  MC  2661  (Sub-No.  15).  filed  De- 
cember 9,  1976.  AppUcant;  INDIAN 
TRAILS.  INC.,  109  East  Comstock, 
Owosso,  Mich.  48867.  Applicant's  repre- 
sentative; Robert  D.  Schuler.  100  West 
Long  Lake  Road.  Suite  102,  Bloomfield 
Hills,  Mich.  48013.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing; Passengers  and  their  baugage  in  the 
same  vehicle  with  passengers  in  round - 
trip  and  one-way  sightseeing  and  plea.*;- 
ure  tours  in  special  operations  between 
points  in  Berrien,  Cass,  St.  Josepli. 
Branch,  Hillsdale,  Lenawee,  Monroe. 
Van  Buren,  Kalamazoo,  Calhoim.  Jack- 
son, Washtenaw,  Wayne,  AUegan,  Barry. 
Eton,  Ingham,  Livingston,  Oakland. 
Macomb,  Ionia,  Clinton.  Shiawassee. 
Genessee,  Lapeer,  St.  Clair,  Montcalm. 
Gratiot,  Saginaw.  Tuscola,  Sanilac,  Me- 
costa, Isabella,  Midland,  Bay,  and  Huron 
Counties.  Mich.,  on  the  one  hand,  and,  on 
the  other,  points  In  the  United  States,  in- 
cluding Alaska  but  excluding  Hawaii; 
the  one-way  operations  requested  imme- 
diately above  are  restricted  to  the  trans- 
portation of  passengers  and  tlieir  bag- 
gage having  a  prior  or  subsequent  move- 
ment by  air.  ran,  or  water  from  or  to  one 
of  the  above-named  counties  in  Michi- 
gan. 

Note — .Applicant  oJTers  to  surrender  par- 
tially duplicating  authority  In  Docket  No. 
MC  2661  (Sub-No.  14).  If  this  application  Is 
granted  substantially  as  filed.  If  a  hearing  is 
deemed  necessary,  the  applicant  requests 
that  it  be  held  at  Lansing,  Mich. 

No.  MC  109897  (Sub-No.  2),  filed  De- 
cember 6.  1976.  Applicant:  GRAY  LINE 
NEW  YORK  TOURS  CORP.,  254  West 
54th  Street,  New  York.  N.Y.  10019.  Ap- 
pUcant's representative:  W.  L.  Mc- 
Cracken, Greyhoimd  Tower,  Phoenix, 
Ariz.  85077.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregulsir  routes,  transporting;  Pas- 
sengers and  their  baggage.  In  specisJ  op- 
erations, beginning  sind  ending  at  New 
Yoi^,  N.Y.,  and  extending  to  Great  Ad- 
venture Amusonent  Park,  Jackson,  "SJ. 

NoTK. — Common  control  may  be  Involved. 
If  a  hearing  Is  deemed  neoeoaary.  the  appli- 
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cant  requests  It  be  held  at  either  New  York. 
NY.,  or  PhUadelphla,  Pa. 

No.  MC  115521  (Sub-No.  4),  filed  De- 
cember 9,  1976.  Applicant:  MCDER- 
MOTT  BUS  CORP.,  2164  Caton  Avenue, 
Brooklyn.  N.Y.  11226.  Applicant's  repre- 
sentative :  Sidney  J.  Leshln.  575  Madison 
Avenue,  New  York,  N.Y.  10022.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Passengers.  In  special 
^round  trip  operations,  beginning  and 
.-ending  in  the  Boroughs  of  Brooklyn  and 
Queens.  New  York.  N.Y.,  and  extending 
to  the  Meadowland  Sporting  Complex,  at 
East  Rutherford.  N.J. 

Note. — If  a  hearing  Ls  deemed  neces.sary. 
the  applicant  requests  It  be  held  at  New 
YcB-k.  N.Y. 

No.  MC  141465  (Sub-No.  3),  filed 
December  8,  1976.  Applicant:  GENEVA 
LAKE  AREA  JOINT  TRANSIT  COM- 
MISSION, 623  Main  Street,  Lake  C3en- 
ev»,  Wis.  53147.  Applicant's  represent- 
ative: Anthony  E.  Young,  327  South 
LaSalle  Street,  Chicago,  ID.  60604.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  regular 
routes,  transporting:  Passengers,  and 
their  baggage  moving  in  the  same  vehicle 
wlCi  passengers,  (1)  Between  Delavan. 
Wis.  and  Richmond,  111.,  serving  all  in- 
termediate points:  Prom  Delavan  over 
Wisconsin  Highway  50  to  junction 
Coanty  Highway  P,  thence  over  County 
Highway  P  to  junction  Wisconsin  High- 
way 67,  thence  over  Wisconsin  Highway 
67  to  junction  Wisconsin  Highway  50. 
thence  over  Wisconsin  Highway  50  to 
junction  Coimty  Highway  H,  thence  over 
Connty  Highway  H,  to  junction  U.S. 
Highway  12.  thence  over  U.S.  Highway 
12  to  Richmond,  HI.,  and  return  over  the 
same  route;  (2)  Between  Whitewater. 
Wis.,  and  Crystal  Lake.  111.,  serving  all 
Intermediate  points:  Prom  Whitewater, 
Wis.,  over  U.S.  Highway  12  to  junction 
Wisconsin  Highway  11,  thence  over  Wis- 
consin Highway  11  to  Delavan,  thence 
over  Wisconsin  Highway  50  to  junction 
of  County  Highway  P,  thence  over 
County  Highway  P  to  junction  Wisconsin 
Highway  67,  thence  over  Wisconsin 
Highway  67  to  junction  Wisconsin  High- 
way 50,  thence  over  Wisconsin  Highway 
50  to  junction  Coimty  Highway  H, 
thence  over  County  Highway  H,  to  junc- 
tion U.S.  Highway  12,  thence  over  U.S. 
Highway  12  to  junction  Illinois  High- 
way 31,  thence  over  Illinois  Highway  31 
to  junction  Ringwood  Road,  thence  over 
Ringwood  Road  to  jimction  Illinois 
Highway  120'.  thence  over  Illinois  High- 
way 120  to  the  junction  of  (Crystal  Lake 
Blacktop  Road,  thence  over  Crystal  Lake 
Blacktop  Road  to  Crystal  Lake,  111.,  and 
return  over  the  ss«ne  route. 

(3>  Between  Elkhom.  Wis.  and  Chi- 
cago-O'Hare  International  Airport,  lo- 
cate«l  at  or  near  Chicago,  111.  serving  all 
tatermedlate  points:  Prom  Elkhom,  Wis.. 
over  U.S.  Highway  11  to  Junction  Wis- 
eoDsln  Highway  50,  thence  over  Wls- 
eooBln  mghway  50  to  Junction  County 
Oitaway  F.  thence  over  County  Kgh- 
way  P,  to  Junction  Wlftonsln  Highway 
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67,  thence  over  Wisconsin  Highway  67  to 
POntana.  Wis.,  return  on  Wisconsin  Hieh 
Highway  67  to  junction  Wisconsin  High- 
way 50  thence  over  Wisconsin  Highway 
50  to  junction  U.S.  Highway  12.  thence 
over  U.S.  Highway  12  to  junction  Illinois 
Highway  68,  thence  over  Illinois  High- 
way 68  to  junction  Illinois  Highway  53, 
thence  over  Illinois  Highway  53  to  junc- 
tion Illinois  Highway  194,  thence  over 
Illinois  Highway  194  to  junction  niinoia 
Highway  594.  thence  over  Illinois  High- 
way 594  to  the  Chicago-O'Hare  Interna- 
tional Airport,  located  at  or  near  Chi- 
cago, HI.,  and  return  over  the  same  route, 
and  (4)  Between  Delavan.  Wis.  and  the 
(Thicago-OHare  Ifiternational  Airport, 
located  at  or  near  CThicago,  111.,  serving 
all  Intermediate  points:  From  Delavan, 
Wis.,  over  Wisconsin  Highway  15  to  junc- 
tion U.S.  Highway  12,  thence  over  U.S. 
Highway  12  to  jimction  Wisconsin  High- 
way 50,  thence  over  Wisconsin  Highway 
50  to  junction  Wisconsin  Highway  67, 
thence  over  Wisconsin  Highway  67  to 
junction  U.S.  Highway  14,  thence  over 
U.S.  Higiiway  14  to  junction  Virginia 
Road,  thence  over  Virginia  Road  to  junc- 
tion Illinois  Highway  31,  thence  over 
Illinois  Highway  31  to  junction  Ulinoia 
Highway  62.  thence  over  Illinois  High- 
way 62  to  junction  Barrington  Road, 
thence  over  Barrington  Road  to 
junction  U.S.  Highway  90.  thence  over 
U.S.  Highway  90  to  junction  Illinois 
Highway  194.  and  thence  over  Illinois 
Highway  194  to  junction  Illinois  High- 
way 594,  thence  over  Illinois  Highway 
594  to  the  Chicago-O'Hare  International 
Airport,  located  at  or  near  Chicago.  III., 
and  return  over  the  same  route. 

Note — !•  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  Laka 
Gei>eva.  Wis. 

No.  MC  142153  (Sub-No.  3^  filed  De- 
cember 9,  1976.  Applicant:  DANNER'S 
INCORPORATED,  102  Bedford,  Houston, 
Tex.  77012.  Applicant's  representative: 
John  W.  Carlisle,  4100  Greenbriar. 
Suite  215.  Houston.  Tex.  77098.  Au- 
thority sought  to  operate  as  a  com' 
man  carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  (1)  Passen- 
gers, restricted  to  ship's  officers,  crew 
members.  Company  personnel  and  rep- 
resentatives engaged  in  and  responsible 
for  the  operation,  maintenance,  repair 
and  safety  of  ocean  going  ships  or  ves- 
sels, and  their  baggage;  and  (2)  detained 
persons,  including  stowaways  when  mov- 
ing under  guard  or  in  custody  of  ap- 
plicant, and  their  baggage,  (a)  between 
Intercontinental  Airport,  located  at 
Houston,  Tex.,  Gulfport-Biloxi  Munici- 
pal Airport,  located  at  Gulfport-Biloxi, 
Miss..  Ryan  Airport,  located  at  Baton 
Rouge.  La..  Greenville  Municipal  Airport, 
located  at  Greenville,  Miss.,  Rio  Grande 
Valley  Aii-port,  located  at  Brownsville, 
Tex..  MoLsant  Airport,  located  at  Me- 
talrie.  La.,  Corpus  Christl  International 
Airport,  located  at  Corpus  Christl,  Tex., 
Lake  Charles  Municipal  Airport,  lo- 
cated at  Lake  Charles,  La.,  Jefiferson 
County  Airport,  located  at  Beaumont, 
Tex.,  and  Scholes  Field,  located  at  Gal- 


veston. Tex.,  on  the  one  hand,  and,  on 
the  otlier,  the  GuKports  of  Houston  Nav- 
igation District,  Baytown-LaPorte,  Gal- 
veston, Corpus  Christl.  Port  Lavaca, 
Orange.  Brownsville,  Port  Arthur,  Beau- 
mont. Freeport,  Port  Neches  and  Texas 
City,  Tex.:  Lake  Charles,  Baton  Rouge 
and  New  Orleans,  La.:  Biloxl,  Gulf  port. 
Pascagoula  and  Greenville,  Miss.:  and 
•  b)  between  the  Gulf  ports  of  Houston 
Navigation  District,  Baytown-LaPorte, 
Galveston,  Corpus  Christl,  Port  Lavaca, 
Orange,  Brownsville,  Port  Arthur,  Beau- 
mont, Freeport,  Port  Neches  and  Texas 
City,  Tex.;  Lake  Charlies,  Baton  Rouge 
and  New  Orleans, 'La.;  Biloxl,  Gulfport. 
Pascagoula  and  Greenville,  Miss. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  does  not  specify  a  location. 

Broker  Applications 

No.  MC  130427,  fUed  December  13, 1976. 
Applicant:  WILLIAM  V.  AND  GRE- 
GORY S.  KITLEY,  a  Partnership,  doing 
business  as  KITLEY  BROTHERS  EX- 
CURSIONS. P.O.  Box  14230,  Opportu- 
nity, Wash.  99214.  Applicant's  represent- 
ative: Geoi-ge  R.  LaBissoniere.  1100  Nor- 
ton Building,  Seattle.  Wash.  98104.  Au- 
thority sought  to  engage  in  operation,  in 
interstate  or  foreign  commerce,  as  a 
broker  at  Opportunity  and  Spokane. 
Wash.,  to  sell  or  offer  to  sell  the  trans- 
portation of  passengers  and  their  bag- 
gage, in  round  trip,  sightseeing  and 
pleasure  tours,  by  motor,  rail,  water,  and 
air  carriers,  beginning  and  ending  at 
points  in  Spokane  County,  Wash.,  and 
extending  to  points  in  the  United  States, 
including  Alaska  and  Hawaii. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  that  it  be  held  at  Spo- 
kane, Wash. 

No.  MC  130428,  filed  December  6.  1976. 
Apphcant:  FOUR  SEASONS  TRAVEL 
SERVICE.  INC..  845  North  Clinton,  De- 
fiance, Ohio  43512.  Applicant's  repre- 
sentative: A.  Charles  Tell.  100  East 
Broad  Street.  Columbus,  Ohio  43215.  Au- 
thority sought  to  engage  in  operation,  in 
interstate  or  foreign  commerce,  as  a 
broker  at  Definance,  Ohio,  to  sell  or  offer 
to  sell  the  transportation  of  individual 
passengers  and  groups  of  passengers, 
and  their  baggage,  in  special  and  charter 
operations,  in  round-trip,  all-expense 
toui-s.  begiiining  and  ending  at  E>oints  in 
Definance.  Henry.  Paulding.  Putnam  and 
Williams  Counties.  Ohio,  and  extending 
to  point":  in  the  United  States,  including 
Alaska  and  Hawaii. 

Note. — If  a  hearing  i.s  deemed  neces.'-ary 
the  applicAiu  reque«;i..i  it  be  held  at  Defiance' 
Ohio 

No.  MC  130429.  filed  December  14. 
1976.  Applicant:  CKARLES  W.  ALBERT- 
SON,  Route  2.  Box  141-E,  Beula\llle. 
N.C.,  28518.  Applicant's  representative: 
Charles  W.  Albertson  (same  address  as 
applicant) .  Authority  sought  to  engage 
in  operation,  in  intei-state  or  foreign 
commerce,  as  a  broker  at  Beulaville.  N.C.. 
to  sell  or  offer  to  sell  the  transportation 
of  passengers  and  their  baggage  in  the 
same  vehicle  with  passengers,  by  motor. 
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rail,  water,  and  air  carriers,  beginning 
and  ending  84;  points  In  Duplin  Couniy, 
N.C  and  eztoidiDg  to  pobits  In  llie 
United  States  (except  Alaska  and 
Hawaii). 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  that  it  be  held  at 
either  Raleigh  or  Charlotte.  N.C. 

Finance  Applications 

The  following  applications  seek  ap- 
proval to  consohdate,  purchase,  merge, 
lease  operating  rights  and  properties,  or 
acquire  control  through  ownership  of 
"'stock,  of  rail  carriens  or  motor  carriers 
pursuant  to  Sections  5(2)  or  210a<bi  of 
the  Interstate  Commerce  Act. 

An  original  and  two  cc^ies  of  protests 
against  the  granting  of  the  requested 
authority  must  be  filed  with  the  Com- 
mission by  February  22,  1977.  Such  pro- 
test shall  comply  witii  Special  Rules  240 
(c)  or  240(d)  of  the  Commission's  Gen- 
eral Rules  of  Practice  (49  CPR  1100.240) 
and  shall  include  a  concise  statement  of 
Protestant's  interest  in  the  proceeding.  A 
c<H>y  of  the  protest  shall  be  served  con- 
currently upon  applicant's  representa- 
tive, OT  applicant,  if  no  representative  is 
named. 

No.  MC-F-12938.  (Amendment) . 
( Cooper- Jarrett,  Inc. — purchase — Sherer 
Freight  Lines,  Inc.,  Associated  Trans- 
port, Inc.,  Thomas  J.  Cahill,  trustee  In 
bankruptcy) ,  published  in  the  August  26, 
1976,  Federal  Register.  Prior  notice 
should  have  included:  "Service  Is  au- 
thorized to  and  from  all  Intermediate 
points." 

No.  MC-F-13050.  (Amendment)  (J.  B. 
Williams  Express,  Inc. — ^Purchase  (por- 
tion)— ^National  Transportation  Co., 
d.b.a.  National  Transport  101.  published 
in  the  Dec«nber  23, 1976,  Federal  Regis- 
ter. Prior  notice  should  exclude  all  au- 
thority except  as  follows:  General  com- 
modities, with  exceptions  as  a  common 
carrier  over  regular  routes  between  New 
Freedom,  Pa.,  and  junction  U.S.  High- 
ways 1  and  9  near  Woodbridge,  NJ.. 
serving  all  Intermediate  points  In  Penn- 
sylvania with  restrictions ;  General  com- 
modities with  exceptions  as  common  car- 
rier over  regular  routes  serving  the  plant 
site  of  P.  H.  Glatfelter  Company  at 
Spring  Grove,  Pa.,  as  an  off -route  points 
in  connection  with  carrier's  otherwise 
authorized  regular  route  operations  be- 
tween New  Freedom,  Pa.,  and  junction 
UJ3.  Highways  1  and  9  near  Woodbridge, 
N.J. 

Alternate  route  operating  convenience 
only;  CSeneral  commodities,  except  those 
of  unusual  value,  those  requiring  special 
equipment.  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the  Com- 
mission, commodities  In  bulk,  and  those 
injurious  or  contaminating  to  other  lad- 
ing, between  Newark,  N.J.,  and  Lancas- 
ter, Pa.,  In  connection  with  carrier's 
presently  authorized  regular  route  op- 
erations between  Lancaster,  Pa.,  and 
Newark,  N.J.,  over  U.S.  Highway  30,  1. 
and  9.  serving  no  Intermediate  points: 
Prom  Newark  over  U.S.  Highway  22  to 
Allentown,  Pa.,  thence  over  U.S.  Highway 
222  to  Lancaster,  and  return  over  the 


same  route,  with  restrictions;  General 
commodities  with  exceptions  as  a  com- 
mon carrier  over  lrr^;ular  routes  be- 
tween points  In  Middlesex,  Somerset,  and 
Union  Counties,  N.J.,  on  the  one  hand, 
and,  on  the  other.  New  York,  N.Y.,  and 
points  in  Nassau,  Orange,  Westchester, 
Putnam.  Dutchess,  Rockland.  Ulster, 
Sullivan,  and  Delaware  Counties,  N.Y., 
and  those  in  Fairfield  County.  Conn., 
and  Berks.  Lehigh,  and  Northampton 
Counties,  Pa.,  with  restrictions:  no  serv- 
ice may  be  performed  between  points 
in  Rockland  County.  N.Y..  on  the  one 
hand,  and.  on  the  otlier.  points  in  Fair- 
field, Hartford,  Middlesex,  and  New  Ha- 
ven Counties,  Conn.;  General  commodi- 
ties with  exceptions  as  a  common  carrier 
over  irregular  routes  between  New  York, 
N.Y.,  Philadelphia.  Pa.,  and  Camden, 
N.J.,  on  the  one  hand,  and.  on  the  other, 
points  in  Union,  Essex.  Hudson,  Bergen. 
Middlesex,  Passaic,  Mercer,  Morris,  and 
Somerset  Counties,  N.J..  between  New- 
ark. N.J.,  on  the  one  hand.  and.  on  the 
other,  points  in  Middlesex  County.  N  J. 

No.  MC-P-13065.  Authority  sought  for 
purchase  by  Rio  Grande  Motor  Way.  Inc., 
1400  West  52nd  Avenue.  Denver.  Colo.. 
80221,  of  a  portion  of  the  operating 
rights  and  property  of  Arrow  Auto  Line. 
Inc.,  d.b.a.  Arrow  Auto  Line,  3700  North 
First  West,  Price.  Utah,  84501  and  for 
acquisition  by  the  Denver  and  Rio 
Grande  Western  Railroad  Cempaiy.-,  1515 
Arapahoe  Street,  One  Park  Central,  P.O. 
Box  5482.  Denver,  Colo.,  80217,  of  control 
of  such  rights  through  the  purchase.  Ap- 
plicants' attorney:  John  S.  Wtdker.  Jr., 
P.O.  Box  5482,  Denver,  Colo.,  80217.  Op- 
erating rights  sought  to  be  transferred: 
General  commodities,  with  exceptions  as 
a  COTnmon  carrier  over  regular  routes  be- 
tween Price,  Utah,  and  Sunnj'side,  Utah, 
service  is  authorized  to  and  from  all  in- 
termediate points,  and  the  off-route 
points  of  Columbia  and  Horse  Canyon, 
Utah;  between  Price,  Utah,  and  Mohr- 
land,  Utah,  service  is  authorized  to  and 
from  all  Intermediate  points.  Vendee  Is 
authorized  to  operate  as  a  common  car- 
rier in  Utah  and  Colorado.  Application 
has  not  been  filed  for  temporary'  author- 
ity under  section  210a(b) . 

No.  MC-F-13068.  Authority  sought  for 
purchase  by  McVey  Trucking.  Inc.,  Rural 
Route  1,  Oakwood,  lU.  61858,  of  the  op- 
erating rights  of  Harry  J.  Patton  and 
Carlos  E.  Brewer,  a  Partnership,  d.b.a. 
Patton  Trucking  Co.,  Homer  HI.  61849. 
and  for  acquisition  by  Lloyd  McVey  and 
Norma  McVey,  both  of  Oakwood,  111., 
61858.  of  control  of  such  rights  through 
the  purchase.  Applicants'  attorney: 
(Tlyde  Meachum,  41  On  The  Mall,  Dan- 
ville, m.,  61832.  Operating  rights  sought 
to  be  transferred:  Sand  and  Gravel  as  a 
common  carrier  over  irregular  routes 
from  Vermillion  and  Warren  Counties, 
Indiana  to  points  in  Champaign  County, 
HI.;  Gravel  from  points  in  Foimtain 
and  Parke  Counties,  Indiana,  to  points 
in  (Champaign  County,  111;  Tile  and  Clay 
Products  from  points  in  Morgan  County, 
Indiana,  to  points  in  Champaign  County. 
HI.;  Coa7,  from  points  In  Clay  County. 


Indiana,  to  points  in  Champaign  County, 
Illinois;  and  Lmeatock,  from  points  in 
Champaign  and  Vermihon  Counties.  Il- 
linois, to  Indianapolis  and  Terre  Haute 
Indiana:  Sand  and  Gravel,  from  points 
In  Fountain  and  Warren  Counties.  In- 
diana, to  points  in  Piatt  and  DeWitt 
Coimties,  IlliiKus;  Building  Brick,  fron: 
Cayuga.  Montezuma  and  Brazil.  Indiana, 
to  points  in  Champaign  County.  111.: 
Building  Brick,  from  points  In  Jefferson 
County.  Kentucky,  Polk,  Warren.  Dallas 
and  Wapello  Counties.  Iowa.  Jackson. 
Greene,  and  Lake  Counties.  Indiana,  and 
St.  Louis  County.  Missouri,  to  points  in 
Ford.  Iroquois,  Champaign,  Vermihon, 
Piatt.  Etouglas.  Edgar,  DeWitt  and  Mc- 
Lean Counties.  HI.  Vendee  is  authorized 
to  operate  as  a  contract  carrier  in  H- 
linpis,  Indiana.  Iowa.  Wisconsin.  Ohio, 
i^ntucky.  Tennessee.  Michigan.  Mis- 
souri, Minnesota,  Florida.  New  York  and 
Texas  suid  as  a  common  carrier  in  Hli- 
noL-;,  Indiana,  Wisconfiin,  Ohio.  Michi- 
gan. Minnesota.  Iowa.  Kentucky,  Mis- 
souri. Tennessee,  Florida,  New  York,  and 
Texas.  Application  has  been  filed  for 
temporarv  authorit\-  under  Section  210a 
<b'. 

No.  MC-F-13071.  Authority  sought  for 
purchase    by    Gateway    Transportation 
Co  .  Inc..  455  Park  Raza  Drive.  La  (?rosse. 
Wise.  54601.  of  a  portion  of  the  operat- 
ing rights  of  Rostdway  Express.  Inc..  1077 
George  Boulevard.  P.O.  Box  471,  Akron. 
Ohio.  44309.  and  for  acquisition  by  estate 
of  W.  Leo  Murptw,  BHgene  W.  Murphy, 
Jotm  A.  Miu-phy,  and  Michael  P.  Murphy, 
Lst    Wisconsin    Trust    Co.,    Milwaukee, 
Wis.,    300    Ocean    Blvd.,    Palm    Beach. 
Fla.,  455  Park  Plaza  Dr..  La  CYosse.  Wise, 
and  10301  S.  Harlem  Avenue,  Chicago, 
m.,  60415  respectively,  of  control  of  such 
rights  tlirough  the  purchase.  Applicants' 
attorneys:  William  O'Neill  Turney.  Suite 
1010,  7101  Wisconsin  Avenue.  Washing- 
ton. D.C..  20014  and  P.  NeU  Aschemeyer. 
Vice  Preside»t-Lafw  and  General  Coun- 
sel, 455  Park  Plaza  Drive,  La  Crosse. 
Wise.  54601.  Operating  rights  sought  to 
be   transferred:    General   commodities, 
with  exception  as  a  common  carrier  over 
regular  routes  between  Buffalo,  N.Y.,  and 
Syracuse,  N.Y.,  serving  the  Intermediate 
point  of  RocheiBter,  N.Y.;  serving  the  in- 
termediate point  of  Albany,  N.Y.,  in  con- 
nection with  carrier's  regular  route  oper- 
ations    presently     authorized     between 
Cleveland.   Ohio,   and  New  York,   N.Y., 
serving  all  intermediate  points  In  Ohio 
and  those   between  Peeksklll  and   New- 
York.  N.Y.;  between  function  U.S.  High- 
ways 62  and  20  at  or  near  Big  Tree.  N.Y.. 
and  Crittenden,  N.Y..  serving  all  Inter- 
mediate points;  between  Buffalo,  N.Y.. 
and  Syracuse.  N.Y.,  serving  all  interme- 
diate points;  between  New  York  points, 
serving  all  Intermediate  points,  as  fol- 
lows:  from  junction  U.S.  Highway  20 
and  New  York  Highway  78  at  or  near 
Depew,  N.Y.,  over  New  York  Highway  78 
to  Lockport,  and  return  over  the  same 
route.  From  Buffalo  over  New  York  High- 
way 263  to  Millersport,  and  return  over 
the  same  route.  Prom  Buffalo  over  New 
York  Highway  384  to  Niagara  Falls,  and 
return  over  the  same  route.  From  Buffalo 
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over  U.S.  Highway  62  to  Niagara  Falls, 
and  return  over  the  same  route. 

Prom  Le  Roy  over  New  Yoik  Highway 
19  to  Bergen,  and  return  over  ttie  same. 
From  Rochester  over  U.S.  Highway  15 
to  East  Avon,  and  return  over  the  same 
roule.  From  Rochester  over  New  York 
Highway  31  (formerly  portion  New  York 
Highway  2)  to  Jimction  New  York  High- 
way 96  (formerly  portion  New  York 
Highway  2),  thence  over  New  York 
Highway  96  to  Waterloo,  and  return  over 
the  same  route.  From  Rochester  over 
New  York  Highway  3 IP  (formerly  por- 
tions New  York  mghways  33  and  33B» 
to  Palrport,  N.Y.,  thence  over  New  York 
Highway  250  to  Junction  New  York  High- 
way 96  ( formerly  New  York  Highway  2  > . 
and  return  over  the  same  route.  Fi-om 
Manchester  over  New  York  Highway  21 
to  Canandaigua.  N.Y.,  thence  over  New 
York  Highway  332  to  junction  New  York 
Highway  96  (formerly  New  .York  High- 
way 2).  and  return  over  the  same  route. 
From  Lyons  over  New  York  Highway  14 
to  <3€neva,  N.Y.,  thence  over  New  York 
Highway  96A  (formerly  New  York  High- 
way 2A)  to  Ovid,  N.Y.,  thence  over  New 
York  Highway  96  (formerly  New  York 
Highway  2)  to  Interlaken,  and  return 
ovsr  the  same  route.  Phmu  Port  Byron 
over  New  York  Highway  38  to  Auburn, 
N.Y.,  thence  over  New  York  Highway  5 
to  junction  New  York  Highway  3 IB,  and 
return  over  the  same  route.  Prom  Syra- 
cvse  over  New  York  Highway  57  to  Os- 
wego (also  from  Syracuse  over  New  York 
Highway  48  to  Oswego)  and  return  over 
the  same  route.  FrtMn  Syracuse  over  New 
York  Highway  S  to  Junctlrai  New  York 
Highway  365,  thence  over  New  York 
Highway  365  to  Rome  (also  from  Syra- 
citse  over  New  York  Highway  48  to  Os- 
wego) and  return  over  the  same  routes. 
Prom  Syracxise  over  New  York  Highway 
5  to  junction  New  York  Highway  365. 
thence  oyer  New  York  Highway  365  to 
Rome  (also  from  Syracuse  over  New 
York  Highway  298  to  junctlMi  New  York 
Highway  31,  thence  over  New  York  High- 
way 31  to  junction  New  York  Highway 
3«5,  thence  over  New  York  Highway  365 
to  Rome) ,  and  return  over  the  same 
routes. 

Between  Niagara  Palls,  N.Y.,  and 
Rochester,  N.Y.,  serving  the  intermediate 
paint  of  Lockixnt,  N.Y.:  from  Niagara 
PaUa  over  New  York  H^hway  31  to 
Rochester,  and  return  over  the  same 
route.  Between  Albany  and  Syracuse, 
N.Y.,  serving  all  intermediate  points  in- 
cluding off-route  points  within  ten  miles 
of  the  described  routes,  and  those  within 
ten  miles  of  Syracuse,  except  points  on 
New  York  Highway  5  west  of  Sjn-acuse: 
Prom  Albany  over  U.S.  Highway  20  via 
(Dazenovia,  N.Y..  to  junction  New  York 
Highway  92,  thence  over  New  York  High- 
way 92  to  Syracuse,  and  return  over  the 
same  route.  Prom  Albany  over  New  York 
Highway  5  via  Vernon,  N.Y.,  to  Syracuse, 
and  return  over  the  same  route.  Prom 
Vernon  over  New  York  Highway  234  to 
junction  New  York  Highway  31,  thence 
over  New  York  Highway  31  to  Cicero. 
N.Y..  thence  U.S.  Highway  11  to  Syra- 
case,  and  return  over  the  same  route. 
Vendee  is  authorized  to  operate  as  a 
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common  carrier  in  Alabama,  Arkansas, 
Connecticut,  Delaware,  the  District  of 
Colombia,  Florida,  Georgia,  Illinois,  In- 
diana, Iowa,  Kansas,  Kentucky,  Loui- 
siana, Maine,  Maryland,  Massachusetts, 
Mldiigan.  Minnesota,  Mississippi,  Mis- 
souri, Nebraska,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Oklahoma,  Pennsylvania,  Rhode  Island, 
South  Carolina,  Tennessee,  Texas,  Vir- 
ginia, West  Virginia,  and  Wisconsin.  Ap- 
plication has  not  been  filed  for  tempera  i-y 
authority  under  section  210a(b) . 

No.  MC-P-13074.  Authority  sought  for 
purchase  by  K.  G.  Moore,  Inc.,  16  Prog- 
ress Avenue,  Nashua,  Nja.,  03960,  of  the 
operating  rights  of  Forest  City  Express 
Company,  Brewery  Street,  P.O.  Box  2572, 
Waterbury,  Conn.,  06720,  and  for  acquisi- 
ticBi  by  Robert  P.  Anderson,  Jr.,  and 
Walter  Anderson,  both  of  16  Progress 
Ave.,  Nashua,  N.H.,  and  James  J.  An- 
derson, of  583  Main  St.,  Walpole,  Mass., 
of  control  of  such  rights  through  the 
purchase.  Applicants'  attorneys:  Robert 
G.  Parks.  189  Nehoiden  St.,  Needham, 
Mass.,  02192  and  Thomas  W.  Murrett, 
342  N.  Main  St.,  W.  Hartford,  Conn., 
06117.  Operating  rights  sought  to  be 
transf eiTed :  Under  a  certificate  of  reg- 
istration in  Docket  No.  MC-15405  (Sub- 
No.  2) ,  General  commoditiee,  as  a  com- 
mon carrier  beween  all  points  in  the 
Slate  of  Connecticut,  over  Irregular 
routes  and  over  described  regular  routes. 
Vendee  is  authorized  to  operate  as  a  com- 
mon carrier  In  Maine,  New  Hampshire. 
Vermont,  Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  and  New  Jersey. 
Application  has  been  filed  for  temporary 
authority  \mder  section  210a(b) . 

Note— MC-22988  (Sub-No.  10)  is  a  directly 
related  matter. 

No.  MC-F-13079.  Authority  sought  for 
purchase  by  Matson  Truck  Lines,  Inc., 
P.O.  Box  328,  1407  St.  John  Avenue,  Al- 
bert Lea,  Minn..  56007,  of  a  portion  of 
tie  operating  rights  of  Johnsrud  Trans- 
port, Inc.,  Highway  9  West.  P.O.  Box 
447,  Cresco,  Iowa,  52136,  of  control  of 
sach  rights  through  the  purchase.  Appli- 
cants' attorneys:  Val  M.  Higglns,  1000 
First  National  Bank  Building,  Minne- 
apolis, Minn.,  55402  and  Patrick  E. 
QMinn,  P.O.  Box  82028,  Lincoln,  Neb., 
68051.  Operating  rights  sought  to  be 
transferred :  Steel  sheets,  steel  coils,  and 
steel  blanks,  as  a  common  carrier  over 
irregular  routes  frc«n  Chicago,  HI.:  and 
Milwaukee.  Wis.,  to  the  facilities  of 
Donaldson  Company,  Inc.,  at  Cresco  and 
Oelwein.  Iowa;  butter  and  cheese,  except 
in  bulk,  from  Cresco,  Decorah,  and 
Schley,  Iowa,  to  points  in  Minnesota 
(except  those  In  the  Mlnneapolls-St. 
Paul  commercial  zone  as  defined  by  the 
CJommission)  and  Sioux  Palls,  S.  Dak., 
with  restrictions.  Vendee  is  authorized 
to  operate  as  a  common  carrier  in  all 
the  States  in  the  United  States  Including 
.fl(laska.  (excluding  Hawaii) .  Application 
has  been  filed  for  temporaiT  authority 
under  section  210aib). 

Water  Carrier  Application 

Docket  No.  W-lOl  (Exemption  Section 
303(e)  (21 ) .  Authority  sought  for  cancel- 


lation of  tlie  above-noted  exemption  in 
the  name  of  Raymond  International, 
Inc.,  P.O.  Box  22718,  Houston,  Tex.  77027, 
and  reissuance  of  same  to  Hoffman  Inter- 
national Inc.  (formerly  Hoffman  Rigging 
&  Crane  Service,  Inc.),  a  motor  carrier. 
560  Cortland  St.,  Belleville,  N.J.,  07109. 
controlled  by  Hary  L.  Hoffman,  Jr.,  also 
of  Belleville,  N.J.,  07109.  Applicant's 
attorney:  Morton  E.  Kiel.  5  World  Trade 
Center,  Suite  6193,  New  York,  N.Y.,  10048 
Exemption  sought  to  be  cancelled  and 
reissued :  Transportation,  in  interstate  or 
foreign  commerce,  as  a  water  contract 
carrier  a )  by  derricks  and/or  barges  and 
tugs  from  and  to  ports  on  the  Atlantic 
and  Gulf  coasts  of  heavy  or  bulky  articles 
such  as  tanks,  boUers,  airplanes,  crack- 
ing chambers,  machinery  and  similar 
pieces  of  freight,  and  (2)  by  towing  ves- 
sels and  derrick  lighters  of  contractors' 
equipment  and  materials,  consisting  of 
steam  shovels,  pile  driving  rigs,  trucks, 
bulldozers,  ditching  machines,  caterpillar 
cranes,  compressors,  dredges,  derrick 
lighters,  and  other  miscellaneous  heavy 
and  bulky  materials  used  In  construction 
work  between  construction  sites,  along 
the  Atlantic  coast,  on  Long  Island,  N.Y., 
and  along  Long  Island  Sound,  Block 
Island  Sound,  and  their  tributary  water- 
ways, Narrangansett  Bay,  Providence 
River,  and  in  the  area  defined  in  the 
order  of  March  26,  1941,  in  Ex  Parte  No. 
140,  Determination  of  the  Limits  of  New 
York  Harbor  and  Harbors  Contiguous 
Thereto. 

Note  ( 1 )  :  This  transaction  is  related  to 
the  purcha-se  transaction  previously  de- 
scribed on  November  8,  1972  In  the  Federal 
Register  at  No.  MC-11701  wherein  Hoffman 
International,  Inc.  (formerly  Hoffman  Rig- 
ging &  Crane  Service,  Inc. ) ,  a  motor  carrier, 
proposed  to  purchase  the  certificated  water 
carrier  operating  rights  and  certain  other 
property  of  Raymond  International  Inc.  Au- 
thority to  acquire  the  said  certificated  rights 
and  property  waa  granted  by  order  of  the 
Commission,  Division  3,  acting  as  an  Appel- 
late Division,  served  November  8,  1973. 

Note  (2) :  To  facilitate  processing  of  this 
proceeding,  copies  of  aU  protests  should  be 
served  xipon  applicants  and  their  representa- 
tives. 

Note  (3)  :  (a)  The  transaction  proposed 
in  No.  W-101  will  be  processed  under  the 
modified  procedure.  Appliccmts  have  been 
directed  to  file  opening  verified  statement.s 
In  support  of  the  application  within  30  days 
(W  less  of  the  date  of  this  notice.  Protestants 
must  file  their  verified  statements  in  opposi- 
tion to  the  application  within  50  days  or 
less  of  the  date  of  this  notice.  Applicants 
must  file  verified  statements  in  reply  within 
65  days  or  less  of  the  date  of  this  notice. 

(b)  All  protesting  parties  as  well  as  appli- 
cants must  comply  with  applicable  provi- 
sions of  section  1100.46(b),  lX00.4€(b),  and 
1100.47-1100.54,  Inclusive  of  the  CoHunis- 
slon's  General  Rules  of  Practice,  relating  to 
modified  procedure,  except  that  the  original 
and  one  copy  of  any  statement  made  pursu- 
ant to  section  1100.51  shall  be  filed  with  the 
Commission. 

(c)  Copies  of  any  verified  statements  in 
opposition  must  be  served  upon  applicants 
and  their  representative,  and  a  copy  of  each 
statement  filed  with  the  Commission  shall 
so  certify.  Similarly,  applicants  have  been 
directed  to  serve  copies  of  their  verified 
statements  upon  protestants. 

(d)  Except  for  good  cause  shown,  pr»- 
limlnary    motions    and    requests    for    cross- 


FEDERAL  KEftlSTER,  VOL.   42,   NO.    14 — FRIDAY,   JANUARY  21,    1977 


NOTICES 


.•W71 


examination  of  witnesses  or  for  other  relief 
will  not  be  acted  upon  prior  to  the  date  on 
or  before  which  all  verified  st^tementfi  are 
;  pqxiJred  to  be  filed. 

Abandonment  AprLic.^TiONS 

Notice  is  hereby  given  pursuant  to  sec- 
tion la<6)(a)  of  the  Interstate  Com- 
merce Act  that  orders  have  been  entered 
in  the  following  abandonment  applica- 
tions which  are  administratively  final 
and  whlth  found  that  subject  to  condi- 
tions the  present  anrf  future  public  con- 
venience and  necessity  permit  abandon- 
ment. 

A  Certificate  of  Abandonmeni  will  bo 
issued  to  the  applicant  carriers  30  days 
after  this  Federal  Register  publication 
unless  the  Instructions  set  forth  in  Uie 
notices  are  followed.  ^ 

I  Docket  No  AB-1  (Sub-No.  71  I  . 

Chicago  and  North  Western  Trans- 
portation Company — Abandonbcent 
Between  Stanwood  and  Tipton, 
Iowa 

findings 

Notice  is  hereby  given  pursuant  to  Sec- 
tion laf6)(a)  of  the  Interstate  Com- 
merce Act  (49  D.S.C.  la(6)  (a) )  that  by 
an  order  entered  on  October  28,  1976,  a 
finding,  which  is  administratively  final, 
was  maide  by  the  Commission,  Division  3, 
stating  that,  subject  to  the  conditions  for 
the  protection  of  railway  employees  pre- 
scribed by  the  Commission  in  Chicago, 
B.  &  Q.  R.  Co..  Abandonment,  257  I.C.C. 
700,  the  present  and  futiu"e  public  con- 
venience and  necessity  permit  the  £ib£un- 
donment  by  the  Chicago  and  North 
Western  Transportation  Company  of  its 
branch  line  beginning  at  milepost  0.34  at 
Stanwood,  Iowa,  and  extending  in  a 
southerly  direction  to  the  end  of  the  line 
at  milepost  9.14  at  Tipton,  Iowa,  a  dis- 
tance of  approximately  8.2  miles,  all  in 
Cedar  Coimty,  Iowa.  A  certificate  of 
abandonment  will  be  issued  to  the  Chi- 
cago and  North  Western  Transportation 
Company  based  on  Uie  above-described 
finding  of  abandonment,  30  days  after 
publication  of  this  notice,  unless  within 
30  days  from  the  date  of  publication,  the 
Commission  further  finds  that : 

(1)  A  financially  responsible  person 
'including  a  government  entity^  lias  of- 
fered financial  assistance  (in  the  form  of 
a  rail  service  continuation  payment)  to 
enable  the  rail  service  involved  to  be  con- 
tinued; and 

(2)  It  is  likely  thai  such  proffered  a-s- 
sistance  would: 

(a)  Cover  the  difference  between  the 
revenues  which  are  attributable  to  such 
line  of  railroad  and  the  avoidable  cost  of 
providing  rail  freight  service  on  such 
line,  together  with  a  reasonable  return 
on  the  value  of  such  line,  or 

•  b)  Cover  the  acquisition  cost  of  all 
or  any  portion  of  such  line  of  railroad. 

If  the  Commission  so  finds,  the  Issu- 
ance of  a  certficate  of  abandonment  will 
be  postponed  for  such  reasonable  time, 
not  to  exceed  6  months,  as  Is  necessary 
to  enable  such  person  or  entity  to  enter 
into  a  binding  agreement,  with  the  car- 
rier seeking  such  abandonment,  to  pro- 


vide .such  assistance  or  ti^  puy  ha-^^e  such 
line  and  to  provide  lor  the  continued 
operation  of  rail  services  over  .such  line. 
Uixin  notification  to  the  C'omnnstion  of 
the  execution  of  such  a.s  as.'-Lstance  or 
acquisition  and  operating  apreement,  the 
Commission  shall  pastpone  the  ii^.suance 
of  such  a  certificate  for  such  period  of 
time  as  such  an  agreement  tmrluding 
any  extensions  or  modifications'  Ih  ui 
effect.  Information  and  procedures  re- 
garding the  financial  assistance  for  con- 
tinued rail  service  or  the  acquisition  of 
the  involved  rail  line  are  contained  in 
•he  Notice  of  the  CommLstioia  entitled 
•Procedures  for  Pending  Rail  Abandon- 
ment Cases"  published  in  tlie  Pederai. 
Register  on  March  31,  1976.  at  41  PR 
13691.  All  interested  person^;  are  advised 
to  follow  the  instructions  confined 
therein  as  well  as  the  instructions  con- 
tained in  the  above- referenced  order 

I  Docket  No.  AB-2  <  Sub -No  6)  1 

IX)UISV1LLE  AND  NASHVILLE  RAILROAD  COM- 
PANY   Abandonment   Between   Coles- 

BURG      AND      HOHEHWALD,      IN      DiCKSON. 

Hickman  and  Lewis  CovNTres.  Ten- 
nessee 

findings 

Noticf  i.<  hereby  given  pur.^viant  to 
Section  lat6)  ta)  of  the  Interstate  Com- 
merce Act  (49  U.S.C.  la(6^  (a>)  that  by 
an  order  entered  on  May  17.  1976,  and 
the  decision  and  order  of  the  Commis- 
sion, Division  3,  served  November  29. 
1976.  which  affiiined  and  adopted  the 
initial  decision  of  the  Administrative  Law 
Judge  entered  on  May  17,  1976.  a  finding, 
wlilch  is  administratively  final,  was  made 
stating  that,  subject  to  the  conditions  for 
the  protection  of  railway  employees  pre- 
scribed by  the  Commisison  in  Chicago. 
B.  &  Q.  R.  Co..  Abandonment.  267  I.C.C. 
700,  and  for  public  use  as  set  forth  in  said 
order,  the  present  and  future  public  con- 
venience and  necessity  permit  the  aban- 
donment by  the  Louisville  and  Nashville 
Railroad  Company  of  the  line  of  railroad 
which  turns  out  of  the  Louisville  and 
Nashville's  main  line  at  Colesburg,  Dick- 
son County,  Tennessee,  and  extends  from 
milepost  2  to  just  south  of  milepost  62 
near  Hohenwald,  Lewis  County.  Tpnnes- 
see,  a  distance  of  about  50.5  miles.  A 
certificate  of  abandonment  will  be  Lssued 
to  the  Louisville  and  Nashville  Railroad 
Company  based  on  the  above-described 
finding  of  abandonment,  30  days  after 
publication  of  this  notice,  unless  within 
30  days  from  the  date  of  pubUcation.  the 
Commission  further  finds  that: 

(1)  A  financially  responsible  person 
(including  a  government  entity)  has  of- 
fered financial  assistance  ( In  the  form  of 
a  rail  service  continuation  payment)  to 
enable  the  rail  service  involved  to  be 
continued;  and 

(2)  It  is  likely  that  such  proffered  as- 
sistance would: 

(a)  Cover  the  difference  between  the 
revenues  which  are  attributable  to  such 
line  of  rallroiul  and  the  avoidable  cost  of 
providing  rail  freight  service  on  such  line, 
together  with  a  reasonable  return  on  the 
value  of  such  line,  or 

(b)  Cover  the  acquisttkMQ  cost  of  all 
or  any  p(Mi.lon  oS  gath  Une  of  railroad 


If  the  Commission  so  finds.  Uic  issu- 
;tnce  of  a  cei-tificate  of  abandonment  will 
be  postponed  for  such  rea.'=!onable  Umc 
i^.ot  to  exceed  6  months,  as  is  necessary  to 
enable  such  perscai  ot  entity  to  enter  into 
.1  binding  agreement,  with  tlie  carric 
--eeking  such  abandonment,  to  provide 
puch  assistance  or  to  purchase  .such  line 
and  to  provide  for  the  continued  opera- 
tion of  rail  services  over  such  line.  Upon 
notification  to  the  CommLssion  of  the  ex- 
ecution of  such  an  assistance"  or  acquisj- 
tion  and  operating  agreement,  tlie  Com- 
mission shall  postpone  the  issuance  of 
such  a  certificate  for  such  period  of  tunc 
:is  such  an  agi-ecment  (including  any  e>- 
iei^ions  or  modifications)  Ls  in  effect.  Iii- 
lormation  and  procedures  regarding  tlie 
financial  assistance  for  continued  rail 
service  or  the  acquisition  of  the  involved 
rail  line  are  contained  in  the  Notice  ol 
The  Commission  entitled  "Procedures  for 
Pending  Rail  Abandonment  Cases"  pub- 
lished in  the  Pkderal  Register  on  li^UTh 
31,  1976,  at  41  PR  13691.  AU  interested 
persons  are  advised  to  follow  the  instruc- 
rtions  contained  therein  as  well  as  the  in- 
structions contained  in  the  above-refer- 
enced order. 

(Docket  No  AB-2  (Siib-N.    9>  \ 

1.0'.J1SVILLE  AND  NASHVILLE  RaILPOAD  COM- 
PANY Abandonment  Between  Priends- 
vfLLE  AND  Greenback,  in  Blount  ant 
Loudon  Countibs,  Tennessee 

findings 

Notice  is  hereby  given  pursuant  U- 
Section  la(6)  ta)  of  the  Interstate  Com- 
merce Act  (49  U.S.C.  la(6)«a) )  that  by 
an  order  entered  on  November  15,  1976.  u 
finding,  which  is  administratively  final 
was  made  by  the  Commission,  Review 
Board  Niunber  5,  stating  that,  subject 
to  the  conditions  for  the  protection  of 
railway  employees  prescribed  by  the 
Commission  In  Chicago.  B  &  Q.  R  Co 
Abandonment,  257  I.C.C.  700.  the  pieseni 
and  future  public  convenience  and  nec- 
essity permit  the  abandonment  by  the 
Louisville  and  Nashville  Railroad  Com- 
pany of  the  line  of  railroad  extendinp 
from  railroad  milepost  KT296  near 
Priendsville,  Tennessee,  in  a  south  soutli- 
westerly  direction  to  milepo.st  KT304  b 
near  Greenback,  Tennessee,  a  distance 
of  8.5  miles,  in  Blount  and  Loudon  Coun- 
ties, Tennessee.  A  certificate  of  abandon 
ment  will  be  issued  to  the  Louisville  and 
Nashville  Railroad  Company  ba.sed  on 
the  above-described  finding  of  abandon- 
ment, 30  days  after  publication  of  thi« 
notice,  unless  within  30  days  from  tlie 
date  of  publication,  the  Conimt^^sion 
further  finds  that: 

1 1 )  A  financially  responsible  person 
I  including  a  government  entity  i  ha.*;  of- 
fered financial  assistance  •  in  the  form  o' 
a  rail  service  continuation  payment)  to 
enable  the  rail  service  involved  t4>  be 
continued;  and 

'2)  It  Is  likely  that  s'jcb  iKoffpjefi 
assistance  would : 

'a)  Cover  the  difference  between  tJie 
revenues  which  are  attributable  to  such 
line  of  railroad  and  the  avoidable  coat  of 
providing  rail  freight  service  on  such 
line,  together  with  a  reasonable  retum 
on  the  value  of  such  line,  or 
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(b)  Cover  the  acquisition  cost  of  all 
or  any  portion  of  such  line  of  railroad. 

If  the  Commission  so  finds,  the  issu- 
ance of  a  certificate  of  abandonment  will 
be  postponed  for  such  reasonable  time, 
not  to  exceed  6  months,  as  is  necessary 
to  enable  such  person  or  entity  to  enter 
into  a  binding  agreement,  with  the  car- 
rier seeking  such  abandonment,  to  pro- 
vide such  assistance  or  to  purcha.se 
such  line  and  to  provide  for  the  con- 
tinued operation  of  rail  services  over 
such  line.  Upon  notification  to  the  Com- 
otission  of  the  execution  of  such  an  as- 
sistance or  acquisition  and  operating 
agreement,  the  Commission  shall  post- 
pone the  issuance  of  such  a  certificate 
for  such  period  of  time  as  such  an  agree - 
nent  (including  any  extensions  or  modi- 
flcations)  is  in  effect.  Information  and 
procedures  regarding  the  financial  assis- 
tance for  continued  rail  service  or  the 
acquisition  of  the  involved  rail  line  are 
contained  in  the  Notice  of  the  Commis- 
sion entitled  "Procedures  for  Pending 
Rail  Abandonment  Cases"  published  in 
the  Federal  Register  on  March  31,  1976. 
a*  41  FR  13691.  All  interested  persons  are 
advised  to  follow  tl\e  instructions  con- 
tained therein  as  well  as  the  instruction.^ 
contained  in  the  above-referenced  order 

(Docket  No   .VB   18  (Sul>-No   23 •  | 

Ches.ipeake  and  Ohio  Railw.ay  Company 
Abandonment  Between  Forest  anu 
McVey  in  Raleigh  County  We.si 
Virginia 

findings 

Notice  is  hereby  given  puisuant  to 
Section  la(6)  (a)  of  the  Interstate  Com- 
merce Act  (49  U.S.C.  la(6)  (a>  >  that  by 
an  order  entered  on  November  16.  1976. 
a  finding,  which  is  administratively  final. 
was  made  by  the  Commission,  Commis- 
sioner Brown,  stating  that,  subject  to  the 
conditions  for  the  protection  of  railway 
employees  prescribed  by  the  Commission 
fei  Chicago.  B.  &  Q.  R.  Co..  Abandon- 
ment, 257  I.C.C.  700.  the  present  and  fu- 
ture public  conveni^ice  and  necessity 
permit  the  abandonment  by  the  Chesa- 
peake and  Ohio  Railway  Company  of  a 
portlcm  of  its  Raleigh  and  Southwestern 
Subdivision  from  Valuation  Station 
280+80.5  at  or  near  Forest  to  Valuation 
Station  328+55  at  end  of  Une  at  or  near 
McVey,  a  distance  of  approximately  0.90 
mile,  all  in  Raleigh  County.  West  Vir- 
ginia. A  certificate  of  abandonment  will 
be  issued  to  the  Chesapeake  and  Ohio 
Railway  Company  based  on  the  above- 
described  finding  of  aband<»unent,  30 
days  after  publication  of  this  notice,  unr 
less  within  30  days  from  the  date  of  pub- 
lication, the  Commission  further  finds 
that: 

(1>  A  financially  responsible  pereon 
(including  a  govenunent  entity)  lias  of- 
fered financial  assistance  (in  the  form 
of  a  raU  service  continuation  payment) 
to  enable  the  rail  service  involved  to  be 
continued:  and 

(2)  It  is  likely  that  such  proffered  a.<5- 
slstance  would: 

(a)  Cover  the  difference  between  the 
revenues  which  are  attributable  to  such 
line  of  railroad  and  the  avoidable  cost  of 


providing  rail  freight  service  on  such 
line,  together  with  a  reasonable  return 
on  the  value  of  such  line,  or 

(b)   Cover  the  acquisition  cost  of  all 
or  any  portion  of  such  line  of  railroad 

If  the  Commission  so  finds,  the  issu- 
ance of  a  certificate  of  abandonment  will 
be  postponed  for  such  reasonable  time, 
not  to  exceed  6  months,  as  is  necessary 
to  enable  such  person  or  entity  to  enter 
Into  a  binding  agreement,  with  the  car- 
rier seeking  such  abandonment,  to  pro- 
vide such  assistance  or  to  purchase  such 
line  and  to  provide  for  the  continued 
operation  of  rail  sen'ices  over  such  line 
Upon  notification  to  the  Commission  of 
the  execution  of  such  an  assistance  or 
acquisition  and  operating  agreement,  the 
Commission  shall  postpone  the  i&suance 
af  such  a  certificate  for  such  period  of 
time  as  such  an  agreement  (including 
any  extensions  or  modifications"  Ls  in 
effect.  Information  and  procedures  re- 
garding the  financial  assistance  for  con- 
tinued rail  service  or  the  acqui>;ition  of 
ttie  involved  rail  line  are  contained  in 
tlie  Notice  of  the  Commission  entitled 
"Procedures  for  Pending  Rail  Abandon- 
ment Cases"  published  in  the  Federai 
Register  on  March  31,  1976,  at  41  FR 
13691.  All  interested  persons  are  advised 
to  follow  the  instructions  contained 
tiierein  as  well  as  the  instructions  con- 
tained in  the  above-referenced  order 

IDocketNo    AB   42   (.Sub-No    li 

Afoostook  Valley  Rah  road  Company — 
Abandonment  Betwefn  Cah.hon  Sioino 
and  Sweden  Siding.  In  Aroostook 
County.  Maine  i 

findings 

Notice  i.<;  hereby  given  pursujuit  to  Sec- 
tion la(6>fa»  of  the  Interstate  Com- 
merce Act  (49  U.S.C.  la(6i  la'  )  that  by 
an  order  entered  on  November  15,  1976, 
a  finding,  which  is  administratively  final. 
♦  as  made  by  the  Commission,  Review 
Board  Number  5,  stating  that,  subject  to 
the  conditions  for  the  protection  of  rail- 
«ay  employees  prescribed  by  the  Com- 
mission in  Chicago,  B.  &  Q.  R.  Co..  Aban- 
donment, 257  I.C.C,  700,  and  for  public 
use  aseet  forth  in  said  order,  the  pre.sent 
and  future  public  convenience  and 
necessity  permit  the  abandonment  by  the 
Aroostook  Valley  Railroad  Company  of 
the  line  of  railroad  extending  from  mile- 
post  15.9  near  Carson  Siding.  Maine,  in 
a  northerly  direction  to  the  end  of  line 
at  Sweden  Siding,  Maine,  a  distance  of 
approximately  7.2  miles.  A  certificate  of 
abandonment  will  be  issued  to  the  Aroo- 
stook Valley  Railroad  Company  based  on 
the  above-describe^  finding  of  abandon- 
ment. 30  days  after  publication  of  this 
notice,  unless  within  30  days  from  the 
date  of  publication,  the  Commission  fur- 
ther finds  that: 

1 1 )  A  financially  responsible  person 
« including  a  government  entity)  has  of- 
fered financial  assistance  (in  the  form  of 
a  rail  service  continuation  payment)  to 
enable  the  rail  service  involved  to  be  con- 
tinued; and 

(2)  It  Is  likely  that  such  proffered  as- 
sLstance  would: 


•ai  Cover  the  difference  between  the 
revenues  which  are  attributable  to  such 
line  of  railroad  and  the  avoidable  cost 
of  providing  rail  freight  service  on  such 
line,  together  with  a  reasonable  return 
on  the  value  of  such  line,  or 

'b'  Cover  the  acquisition  cost  of  all 
or  any  portion  of  such  line  of  railroad. 

If  the  Commis.sion  so  finds,  the  issu- 
anrp  of  a  certificate  of  abandonment  will 
be  postponed  for  such  reasonable  time. 
p.ot  to  exceed  6  monf,hs.  as  is  necessary  to 
enable  such  person  or  entity  to  enter  Into 
a  binding  agreement,  with  the  carrier 
.-seeking  such  abandonment,  to  provide 
such  assistance  or  to  purchase  such  line 
and  to  provide  for  the  continued  opera- 
tion of  rail  .sen-ices  over  such  line.  Upon 
notification  to  the  Commission  of  the 
e.xecution  of  such  an  assistance  or  acqui- 
smon  and  operating  agreement,  the 
Commission  shall  postpone  the  issuance 
f)f  su^h  a  certificate  for  such  period  of 
time  as  such  an  agreement  (including 
anv  extensions  or  modifications)  is  in 
c-nprt.  Information  and  procedures  re- 
'janimg  the  financial  assistance  for  con- 
tir.ued  rail  service  or  the  acquisition  of 
tlie  involved  raO  line  are  contained  in 
the  Notice  of  the  Commission  entitled 
•  Procedures  for  Pending  Rail  Abandon- 
ment Causes"  published  in  the  Federai 
Register  on  March  31,  1976.  at  41  PR 
13691.  All  interested  persons  are  advised 
to  follow  the  instructions  contained 
tlierein  as  well  as  the  instructions  con- 
tained in  the  above-referenced  order. 

Oferating  Rights  Application (s)  Di- 
rectiy  Related  to  Finance  Proceed- 
ings 

The  following  operating  rights  appli- 
cation! si  are  filed  in  connection  with 
pending  finance  applications  imder  Sec- 
tion 5'2i  of  the  Interstate  Cwnmerce 
Act.  or  seek  tacking  and/or  gateway 
elimination  in  connection  with  transfer 
applications  imder  Section  212(b)  of 
the  Interstate  Commerce  Act. 

An  original  and  two  copies  of  protests 
to  the  granting  of  the  authorities  must 
be  filed  with  the  Commission  by  Febru- 
ary 22,  1977.  Such  protests  shall  com- 
ply with  Special  Rule  247(d)  of  the 
Commission's  General  Rules  of  Practice 
1 49  CFR  1100.2471  and  include  a  con- 
ci.^e  statement  of  protestant's  interest 
in  the  proceeding  and  copies  of  its  con- 
flicting authorities.  Verified  statements 
in  opix»sition  should  not  be  tendered  at , 
this  time.  A  copy  of  the  protest  shall  be 
served  concurrently  upon  applicant's 
representative,  or  applicant  if  no  repre- 
sentative is  named. 

Each  applicant  states  that  there  will 
l>e  no  sigmficant  effect  on  the  quality  of 
the  hiunan  environment  resulting  from 
approval  of  its  apphcation. 

No.  MC  60430  (Sub-No.  23),  filed  De- 
cember 9.  1976,  AppUcant:  FRIEDMAN'S 
EXPRESS,  INC,  P.O.  Box  480,  Wilkes 
Barre  (Dorrance) ,  Pa.  18703.  Applicant's 
representative:  George  A,  Olsen,  69  Twi- 
nele  Ave.,  Jersey  City,  N.J.  07306,  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vrfiicle,  over  Irregular 
routes,  transporting:    (D   General  com- 
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moditiet  (except  household  goods  as  de- 
fined by  the  Oommlsskm.  conunodltleB  In 
bulk,  those  of  unusual  yalue.  Classes  A 
and  B  explosives,  and  those  requiring  t^e- 
cial  equipment) ,  from  points  in  Schuyl- 
kill County,  Pa.,  to  Reading,  Pa^  re- 
stricted against  the  transportation  <rf 
shipments  destined  to  Reading,  Pa.;  and 
"2)  general  commodities  (except  Classes 
A  and  B  explosives,  commodities  In  bulk, 
and  those  requiring  special  equipment) , 
<  a)  between  Orwigsburg,  Pa.,  on  the  one 
hand,  and,  on  the  other,  Landingville, 
Adamsdale.  and  Auburn,  Pa.,  and  points 
in  Pennsylvania  within  10  miles  of 
Orwigsburg;  and  (b)  between  Landing- 
ville, Pa.,  on  the  one  hand,  and,  on  the 
other,  points  within  10  mfles  of  Orwigs- 
burg; and  (3)  between  SchuylkiU  Haven, 
Pa.,  and  Orwigsburg,  Pa. 

Note. — Tbe  purpose  of  thJjs  filing  is  to 
eliminate  the  gateway  of  Schuylkill  Haven. 
Pa.  and  to  indicate  applicant's  intent  to  tack 
at  that  point  to  provide  a  through  service  to 
Reading,  Pa.  This  matter  is  directly  related 
to  a  Section  5(2)  finance  proceeding  in  MC- 
P-13066,  published  in  the  Pedebal  Registeb 
Iffiue  of  December  23,  1976.  If  a  hearing  is 
deemed  neceesary,  the  applicant  requests  it 
be  held  at  Wilkes  Barre.  w  Harrisburg,  Pa. 

No.  MC  68860  (Sub-No.  24).  filed  De- 
cember  10,   1976.  Applicant:    RUSSELL 
TRANSFER,       INCORPORATED,       444 
Glenmore  Drive,  Salem.  Va.  24153.  AppU- 
cant's  representative  Daniel  B.  Johnson, 
Suite    1123   Munsey   Bldg.,    1329   E   St., 
N.W.,  Washington,  D.C.  20004.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Malt  beverages  in  truck- 
load  lots,  empty  malt  beverage  contain- 
ers,   farm    products,   farm   machinery, 
such  bulk  commodities  as  sand,  gravel, 
coal,  and  coke,  and  building  construc- 
tion, mining  and  road  machinery  ma- 
terials, and  equipment,  between  points 
In  Meigs,  Gallia  and  Lawrence  Coimties, 
Ohio,  and  Wayne,  Cabell,  Mason,  Jack- 
son, Putnam,   and  Kanawha  Counties, 
W.  Va.,  on  the  one  hand,  and,  on  the 
other,  points  in  Ohio,  West  Virginia,  and 
those  points  in  that  part  of  Kentucky 
east  of  a  line  beginning  at  Covlngt<Ki, 
Ky.,  and  extending  along  U.S.  Highw««r 
25  to  Lexington,  Ky.,  thence  along  US. 
Highway  27  to  the  Kentucky-Tennessee 
State  line,  including  points  on  the  indi- 
cated portions  of  the  Highway  specified. 

NoTB. — ^The  purpose  of  this  application  is 
to  tack  appUcant"s  lead  C3«rtlflcate  in  Ko. 
MC  88860  and  Its  Sub-No.  7  with  the  author- 
ity sought  above,  at  Charleston,  W.  Va.,  and 
concurrently  eliminate  the  gateway  there,  so 
as  to  provide  a  through  service  of  the  com- 
modities requested  above  between  South 
Carolina,  on  the  one  hand,  and,  on  the  othw, 


the  above  described  nMUal  tanitary.  TUto  to  a 
matter  dlrvetly  related  to  m  Bectkia  5(9) 
finance  prooeedlng  m  lfC-F-190M  puBllsbfld 
In  the  FfeDBkAi.  RBciBnrsB  iasue  of  December  23, 
1976.  If  a  bearing  is  deemed  necessary,  tbe 
applicant  requests  it  be  held  at  either 
BocuQoke,  Va.;  Charleeton,  W.  Va ;  or  Wash- 
ington, D.C. 

No.    MC    120679     <Sub-No     2\    filed 
December  7,  1976.  Applicant:  JOHN  A, 
JUNGERMANN  &  SON,  INC.,  215  West 
Hoffman  Ave.,   P.O.   Box   428,   Linden- 
hurst.  N.Y.  11757.  Apphcant's  represent- 
ative :  Martin  Werner,  2  West  45  Street. 
New  York,  N.Y,  10036.  Authority  sought 
to  operate  as  a  common  carrier,  by  mo- 
tor vehicle,  over  irregular  routes,  trans- 
porting:  <li   General  com^nodities   (ex- 
cept those  of  unusual  value,  classes  A 
and  B  explosives,  household  goods  as  de- 
fine d  by  the  Commission,  commodities  In 
bulk,  and  those  requirin?  .special  equip- 
ment',  <a)  between  New  York  City,  N.Y  , 
on  the  one  hand,  and.  on   the  other, 
points  in  Nassau  and  Suffolk  Counties. 
NY.:  and  <b)  between  points  in  Nassau 
and  Suffolk  Counties.  N.Y.  The  purpose 
of  tills  filins  is  to  convert  applicant's 
Certificate  of  Registration  to  a  Certifi- 
cate of  Pubhc  Convenience  and  Neces- 
sity;   '2)    General  commodities   (except 
those  of  unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk, 
and  those  requiring  special  equipment^ . 
between   points  in   Nassau   and   Suffolk 
Counties.  N.Y.,  on  the  one  hand,  and. 
on  the  other,  points  in  Pas.saic.  Bergen. 
Essex,  Union  and  Hudson  Counties.  N.J. 
The  purpose  of  this  filing  Ls  to  indicate 
applicant's  intent  to  tack  at  and  elim- 
inate the  gateway  of  New  York  City, 
N.Y.  to  provide  a  through  service  to  Pas- 
saic, Bergen.  Es«ex.  Union  and  Hud-^on 
Counties,  N.J. 

Note. — This  is  a  matter  directly  related  to 
a  Section  6(2)  finance  proceeding  In  MC- 
P-13058  published  In  the  Federal  Register 
Issue  of  January  6,  1977.  If  a  hearing  la 
deemed  necessary,  the  appUcasit  requeete  it 
be  held  at  New  York,  N.Y, 


No.  MC  142761,  filed  Novonber  8,  1976. 
Applicant:  HEMMINGS  MOVING  b 
STORAGE  CO,,  INC.,  P.O.  Box  96, 
Chester,  N.J.  07930.  Applicant's  rep- 
resentative: Edward  P.  Bowes,  P.O.  Box 
1409,  167  Fairfield  Road,  Fairfield,  NJ. 
07006.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Household 
goods,  as  defined  by  tbe  Commission.  (1) 
between  points  in  Virginia  and  West  Vir- 
ginia, on  the  (me  hand,  and,  on  the  other, 
points  in  Connecticut,  Massachusetts, 
New  Hampshire,  Rhode  Island,  Veimosxt, 
and  points  In  New  York  on  and  east  of 


Interstate  Highway  81;  and  (2)  between 
points  in  Michigan.  Ohio  and  Pennsyl- 
vania, on  the  one  hand.  and.  on  the  other, 
points  In  Connecticut,  Massachusetts. 
New  Hampshire,  Rhode  Island  and 
Vermont. 

Note. — The  purpose  of  this  filing  Is  U- 
rtlmlnate  the  gateway  of  Washington,  N  J 
and  points  within  2S  n^es  thereof.  This  mat- 
ter is  related  to  a  Section  212(b)  transfer 
proceeding  In  MC-PO76807,  published  In  the 
Federal  Rxgxstes  Issue  of  January  6.  1977 
Ck)mmon  control  may  be  Involved.  If  a  hear- 
ing Is  deemed  necessary,  the  appUcant  dow^ 
not  specify  a  location. 

Motor  Carrier  Alternate  Rotjte 
Deviations 

The  following  letter-notices  to  operatt 
over  deviation  routes  for  operating  con- 
venience only  have  been  filed  with  the 
Cranmission  imder  the  Deviation  Rules- 
Motor  Carrier  of  Property  <49  CFR 
1042.4(c)  (ID). 

Protests  against  the  use  of  any  pro- 
posed deviation  route  herein  described 
may  be  filed  with  the  CommLssion  in  the 
manner  and  form  provided  in  such  rule^ 
at  any  time,  but  will  not  operate  to  stay 
commencement  of  the  proposed  opera- 
tions imless  filed  by  February  22,  1977 

Each  applicant  states  that  there  will 
be  no  significant  effect  on  the  quality  of 
the  human  environment  resulting  frcwn 
approval  of  its  request. 

Motor  Carriers  of  Property 

No.  MC-2900  (Deviation  No.  32).  RY- 
DER TRUCK  LINES.  INC.,  2050  Kings 
Road,  Jacksonville,  Fla..  filed  January  4. 
1977.  Carrier  pr(H>o6es  to  oi>erate  as  a 
common  carrier,  by  motor  vehicle,  of 
general  commodities,  (with  certain  ex- 
ceptions) over  a  deviation  route  as  fol- 
lows. Prom  Kansas  City,  Mo.,  over  UJS 
Highway  60  to  Junction  \JJ8.  Highway  65. 
thence  over  n.S.  Highway  65  to  Jimctlon 
UJ3.  Highway  60,  thence  over  U.S.  High- 
way 60  to  jimctlon  U.S.  Highway  63. 
thence  over  U.S.  Highway  63  to  Memphis. 
Tenn.,  and  return  over  the  same  route 
for  operating  convenience  only.  ITie  no- 
tice indicates  that  the  carrier  is  presently 
authorized  to  transport  the  same  com- 
modities over  a  pertinent  service  route 
as  follows:  From  Kansas  City,  Mo.,  over 
UJ3.  Highway  40  to  St.  Louis,  Mo.,  thence 
over  Illinois  Highway  3  to  Junction  UB 
Highway  51,  thence  over  UJS.  Highway  51 
to  Memphis,  Tenn.,  and  return  over  th* 
same  route. 
By  the  Commission. 

Robert  L.  Oswalb, 
Seeretor*. 

|VR  Doc.  7-17M  Rled  1-19-T7;  $:46  aJO.) 
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RULES  AND  REGULATIONS 


'  Title  42->Public  Heaith 

CHAPTER  1 — PUBLIC  HEALTH  SERVICE. 
DEPARTMENT  OF  HEALTH.  EDUCA- 
TION.  AND  WELFARE 

HEALTH  PLANNING 

C.'pital  Expenditure  Review,  Certificate  of 
T'eed,  and  Review  of  New  Institutional 
Health  Services 

On  March  19,  1976  a  Notice  of  Pro- 
I'osed  Rulemaking  w-a-s  published  in  the 
Federal  Register  141  FR  11688)  propos- 
ing to  amend  Title  42.  Code  of  Federal 
Regulations,  as  follow^. 

1.  To  add  to  Part  122  thereof  a  new 
Sobpart  D.  eniitled  "Procedures  and 
Criteria  ior  Re\ie\v  of  New  I  institutional 
Health  Sei-vices '. 

2.  To  add  to  Subcha)>Lor  K  thereof  a 
new  Part  123.  entitled  "Stafe  Health 
Planning  and  Development  Agencies". 
aad  to  add  tx)  such  new  Pait  123  the  fol- 
lowing new  subpait.s:  Subimrt  A,  entitled 
■•Definitions  ;  Subpart  B,  entitled  "De.s- 
ignation  of  State  Health  PlamihiK  and 
Development  Agencies";  Subpart  C,  en- 
titled "Grants  to  State  Health  Planning 
and  Development  Agencies";  Subpart  D, 
eatiUed  "Statewide  Health  Coordinating 
Councils":  and  Subpart  E.  entitled  "Cer- 
tificate of  Need  and  Review  of  New  In- 
stitutional Health  Sei-vice?. ' 

3.  To  revise  Part  100  thereof,  entitled 
"Limitation  on  Federal  ParliciiKition  for 
Capital  Expenditures ". 

The  regulations  under  itoins  1  and  2 
above  were  propased  as  pait  of  the  Sec- 
retarj's  implementation  of  Title  XV  of 
tfce  Public  Health  Sen-ice  Act  i"the 
Act") ,  added  by  Pub.  L.  93-641.  The  revi- 
sion of  Part  100  is  in  p.nrt  made  neces- 
sary by  Pub.  L.  93-641,  ai)d  in  i?art  i-e- 
solts  from  the  Secretary's  experience  in 
carrying  out  his  i-esponsibilities  imder 
section  1122  of  the  Social  Security  Act. 

Interested  per.sons  weit?  afforded  the 
opportimitj'  to  participate  in  the  nile- 
nuJklng  prooe.'-s  by  .submitting  written 
comments  concenimg  the  proposed  reg- 
ulations no  later  than  May  3.  1976.  More 
than  3,000  comments  were  leceived  dur- 
iBg  the  comment  period. 

Because  of  the  large  numl>er  of  coni- 
nients,  and  the  complex  issues  raised 
therein,  an  extended  period  was  needed 
to  analyze  the  commputs  and  revise  all 
of  the  proixi.sed  regulation.s  accordingly. 
The  Secretai-y  detennined.  however,  for 
the  rea.'=ons  set  forth  in  the  Federal  Reg- 
ister of  June  3.  1976,  Kl  FR  22524". 
that  it  wa.s  neither  nece.ssaiT  nor  wi.se 
to  delay  the  implementation  of  Title  XV 
as  it  related  to  the  designation  and  fund- 
ing of  State  Health  Planning  and  De- 
velopment Agencies  <  hereinafter  "State 
Agencies")  lintil  such  time  as  the  com- 
ments received  in  response  to  the  notice 
of  proposed  rulemaking  -  of  March  19, 
1976,  could  be  analyzed.  Therefore,  on 
June  3,  1976,  tiie  Secreuiry  issued  in- 
terim regulations  which  constituted  the 
bare  minimum  necessary  imder  the  stat- 
ute to  enable  the  Secretary  to  go  for- 
ward with  the  designation  and  funding 
of  the  State  Agencies.  Only  Subparts  A, 
B,  C  and  D  of  Part  123  wei^  made  effec- 
tive in  tills  manner. 


The  Department's  analysis  of  the 
conunents  made  pursuant  to  the  pn>- 
p«Bed  rulemaking  oa  March  19,  1976, 
continues  with  respect  to  Subparts  A, 
B,  C,  and  D  of  Part  123  and  Part  100, 
a^ough  it  has  been  completed  with 
respect  to  Subpart  E  of  Part  123  and 
SBbpart  D  of  Part  122.  A  summary  of 
the  comments  and  recommendations, 
and  the  Secretary  s  conclu.sion.s  in  light 
of  them,  as  well  as  a  description  ot  other 
changes  made  in  these  tv.o  subpails. 
which  result  from  fin-ther  Dep.iitmen- 
la]  con.sideration,  are  set  fcrlli  below 

A  few  comments  were  leiei'.'^ci  ex- 
pre.ssing  general  dLssati.slaotion  with 
Pub.  I.  93-641,  v.hich  added  Titles  XV 
aisd  XVI  to  tlie  Public  Health  Ser\ice 
Art  'liereinafter,  the  Aot>  or  with  the 
;  ropo.sed  regulations:  the  rommenters, 
however,  were  not  specific  in  tlieii  op- 
position. Tlie  Secretai-y  note^^  that  re- 
re;i)  oi  .MM^ndinert  of  any  Federal  stat- 
ute i-.  a  tntttcr  for  the  Congress  to 
conoid'-  .  Tiip  Secretary  has  the  respon- 
r?:ility  to  ciuvy  out  the  Act  and  cannot 
oiiauf^o  or  deJele  any  of  liie  requirements 
therein. 

Because  ui  the  smiilanty  m  tlie  con- 
itni  iind  stiuctuie  of  Subpart  D.  Part 
122.  and  Subpart  E,  Part  123.  many  in- 
dividual commenUs  addressed  points  in- 
cluded in  both  subparts:  or  rai-^ed  cjues- 
Uoiis  regarding  aspects  of  one  .subpart 
wiiich  affected  a.spects  ot  t!ie  other  sub- 
part.. Therefore,  this  Presimble  l-;  orga- 
i-ri?ed  to  reflect  this  situation.  A  Table  of 
Contents  is  .set  forth  below  to  :acilitate 
the  reader's  understaiiding  of  tliis  or- 
gunization.  The  Table  should  alert  the 
reader  to  look  for  information  on  sub- 
.sect  ions  in  more  than  one  location  under 
liio  ajipropriate  main  .subixirt  lieading. 
.Also,  cominentens  did  not  addres.s  every 
se<lion  or  subsection  of  the  proposed 
regulations :  therefore,  not  every  num- 
ijered  section  of  the  regulations  will  be 
found  in  '.he  Prcumble's  Tablr-  of  Con- 
tents. 

OR'.AN-i;iiu   TMiir   •<!    CoNThNis    rc   PriT  1Mb: 

Comments  of  a  Genera!  Nature 
C'omnieiU>     n  Specific  Portions  i<!  llu  Rt'g 
;(latioii.s. 

I  122.301  and  5  123.401  Defln)tlon^ 

«  122.303  and  5123.403  General 

I  122.304    and     5  123.404    New    liif^iflu' ionalt 

healHi  services  subject  t<.i  review 
5i  123.405      Enforcement. 

S.  122  305  and  5  133.406  Adoption  and  public 
,  notice  of  review  procediireh  and  criteria 
'  by    health     syst^  iis    agenole--    and    Stat« 

.\gcncles. 
§  122.305    Adoption     and    pnblx     notice     by 

health  system.?  agencies. 
5  1J3.406    Adoption    and    piibh'      nut  ire    by 

Stcte  Agencies. 
i  122.306     Pro<;edures     for     health     ey^t'enia 

agency  review;  general  comment- 
i  123.407    Procedures    for    State    Agency    re^ 

view;  general  comments. 
S  122.306(a)   and  i  123.407(a)  Procedures  for 

health  systems  agency  and   State  Agency 

review;  general  commenta. 
!  123.407(a)  Procedures  for  StAte  Agency  re-j 

view;  delegation  of  functions. 
U^2.S06(a)(l)    and    |  12S.407(a)<l)    Notm< 

cation  of  the  beginning  of  a  review  by 

health  systems  agencies  and  Stat*  Agen- 
;  cies. 


I  122.306(a)(1)  Notification  of  tht  lx-y>U:a.ig 
of  a  review  by  health  systems  age li^ic^  and 
State  Agencies. 
1122.306(a)(2)  and  5  123.407(a)(2)  HenUh 
systems  agency  and  State  Agency  stj'cd- 
ules  for  reviews. 
5  122.407(a)(2)    State   Agency   .schf a.le-    for 

reviews. 
I  122.306(a)  (2)  (i)     Health    sy.itein.-     agency 

.schedules  for  reviews. 
{  122.306(a)(3)   and  5  123.407(a)(3)   Submis- 
sion of  Information  by  per.sons  svrbject  to 
review    to    health    systems    agencies    and 
Slate  Agencies. 

5  122.306(a)(3)  Submission  (A  Inf.rnialioii 
to  health  .systems  agencies. 

Mi3.407(a)  (3)  Submis.sion  of  inf^rma-ion 
to  State  Agencies. 

I  122.306(a)  (4)  and  5  123.407(a)  (4)  S.  bmis-  • 
sion   of   periodic   reports   by  person.s  si'b- 
ject  to  review  to  health  sy^,tems  cgenc'e^ 
:uid  State  Agencies. 

5  I22.i06(a)  (5)  and  5  123.407(a)(0)  Provi- 
sion for  written  tinulngs  by  iieaith  systems 
a'iencies  and  State  Agencies. 

S  122.306(a)  ;5)  Provision  for  wriileii  iiiiajng!^ 
by  health  sy.->ieriis  agencies. 

5  122.306(a)(7)  and  5  123.407(a)(7)  Provi- 
sion for  public  liearlng  in  the  course  of 
Hgcjicy  review  by  health  systems  agencies 
and  State  A«;tni'ie.s. 

5  122  3136(a)  i7)  Piovlsion  for  pi-bllc  hearing 
in  the  course  of  agency  review  by  health 
svsLeni.s  agencies. 

5  122.407(a)(7)  Provision  for  public  hearl'.g 
hi  the  cour^p  of  agcjioy  review  by  State 
Agencies. 

§  122.306ia)(8)  and  5  123.407(a)(8)  Provi- 
sion for  public  hearing  for  review  of  health 
systems  agency  and  State  Agency  decisions 

5  122.306(a)(8)  Provision  for  public  hearing 
for  revicv.  '-f  health  s;,'stems  agency  deci- 
sions. 

§  123.407(a) '81  Provision  for  public  hearing 
for  review  of  State  Agency  decisions. 

i  123.407(a)(9)  Appeal  of  State  Agency  de- 
cisions vcfiue'-tcd  by  health  systems  agen- 
cies. 

;  I23.407ia)  i9)  and  (10)  Appeuls  of  State 
Agency  decisions. 

§  123.407(a)  (10)  Appeal  of  State  Ago..  >  de- 
cisions requested  by  proponent. 

I  123.407(a)  (11)  State  Agency  decLslons  In- 
consistent "ith  health  systems  agency 
plans. 

?  123.407(a)  \'^2)  State  Agency  reports  o.'  re- 
views. 

5  122.306(a)(9)  Health  systems  agency  re- 
ports of  reviews. 

I  122.306(a)  (10)  Public  access  to  health  sys- 
tems agency  material. 

J  123.407(a)  (13)  Public  access  to  St,Tf.e 
Agency  material. 

5  122.306(a)  (11)  and  5  123.407(a)  ( 14)  Let- 
ters of  Intent  for  construction  projects 

5  122.306(b)  and  5  123.407(b)  Procedures  f-r 
different  types  of  reviews. 

I  122.307  and  i  123.408  Except;or,.=  to  V.  c  i.sc 
of  procedures. 

i  122.307  Exceptioud  to  the  use  o.f  pi-.>  .  j,,it-« 
for  health  systems  agencies. 

5  122.308  and  5  123.409  Criteria  for  health 
systems  agency  and  State  Agency  review*. 
general  comments. 

5  122.308(a)(1)  and  5  123.409(a)(1)  Rela- 
tionship of  .services  reviewed  to  planx 

1122.308(a)(2)  and  f  123.409(a)  (2)  Rela- 
tionship of  services  reviewed  to  long  range 
development  plans. 

}  122.308(a)  (3)  and  5  123.409(a)  (3)  Need  for 
Buch  services. 

1122.308(a)(4)  and  1123.409(a)(4)  AvaU- 
abUlty  of  alternatives. 

1122506(a)(5)  and  j  123.409(a)  i6)  Finan- 
cial feaslbUlty. 

1122.308(a)(6)  and  1123.409(a)(6)  Reia- 
ttonabip  of  propoeed  services  to  existing 
system. 
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§  122.308(a)  (7)  and  5  123.409(.aM7>  Avail- 
ability of  resources. 

?  122.308(a)  (8)  and  5  123.409(a)  (8)  Relation- 
ship of  proposed  services  to  ancUIary 
services. 

?  :J2..J08(a)  (9|  and  5  123.409 (a i  (9 1  Special 
needs  of  providers  serving  m.ore  than  one 
iieaiih  service  area. 

<  1 -'2.309 1  a)  (10)  and  §  123  409  ai  ( 10  .  :?pe- 
cial  needs  of  HMOs. 

:.^:  .3'8(ai  (11)     and    5  123.409(a)  ,  1  li     Spe- 
'  lai  needs  of  research  projects. 

.;  :22  :J08(a)  (12)  and  §  123.409i  ai  •  12)  Cou- 
~' :■   ctiou  projects 

?  !22  J03iai  (12)  (i)  iiud  5  123  4i>9  ■  ai  i  12  )  1 1 1 
CO' I  -  RuU  methods  ol   p.'-opfi.-ed  cuusiru.- 

llMll 

§  122.308(bi     and     I  123.409' hi     C'.iterin     :or 

dirlerent  types  of  reviews 
5  122  309    and    5  123.410    Inpatient    facilities, 

required  findings;  general  comnients. 
5  122.309(a)  and  5  123.410(a)  Alternatr.e?  to 

inpatient  services. 
5  122.309(b)  and  §  123.410(b)  Aiteniati-.  c-  lo 

new  construction. 
§    122.309(c)    and    5  133.4I0(Ci     Problems    m 

obtaining  pro|x>sed  types  of  .service 
5  122.309(d)     and    5  123.410(d)     Coitsi^t«ney 

with  other  State  plans  for  long  term  care 

Comments  of  .\  General  Nature 

One  commenter  questioned  both  the 
constitutionality  and  legality  of  the  vest- 
ing of  "regulatory"  authority  in  a  non- 
governmental entity  such  as  a  private, 
nonprofit  health  systems  agency.  How- 
ever, with  respect  to  the  review  of  new 
institutional  health  services,  each  HSA 
is  obliged  to  serve  in  an  advisory  capacity 
to  the  State  Agency  by  making  recom- 
mendations to  it.  It  does  not  make  final 
decisions  of  a  regulatory  nature. 

Many  comments  were  received  with 
respect  to  the  scope  of  coverage  of  a 
State's  certificate  of  need  program  (re- 
quired by  section  1523(a)  (4»  <B»  of  the 
Act)  and  program  of  review  of  new  in- 
stitutional health  services  (required  by 
section  lM3(a)(5)  of  the  Act>.  Both 
programs  are  required  to  provide  for  the 
review  of  new  institutional  health  serv- 
ices, which  are  defined  in  section  1531 
(5)  of  the  Act  as  the  health  senices 
provided  in  or  through  health  care  facil- 
ities or  HMOs.  The  principal  difference 
is  that  §  123.405,  Enforcement,  applies 
only  to  the  certificate  of  need  programs. 

One  commenter  felt  that  a  State 
Agency  could  nottJlrform  the  review  of 
new  institutional  health  services  as  re- 
quired in  the  proposed  regulations  with- 
out also  being  required  to  perform  func- 
tions relating  to  the  establishment  of  the 
State  certificate  of  need  program.  Sev- 
eral commenters  suggested  that  State 
Agency  review  of  new  institutional 
liealth  services  should  be  deleted  as  a 
mandated  function. 

It  is  anticipated  that  in  the  final  regu- 
lation of  Part  123.  Subpart  B,  the  Sec- 
retary will  require  that  the  State  Agency 
l)egin  its  review  of  new  institutional 
health  services  (section  1523(a)(5)  of 
the  Act)  during  the  period  of  conditic«ial 
designation.  While  the  scope  of  this  re- 
view function  is  the  same  as  that  for  the 
certificate  of  need  program  (section  1523 
(a)(4)(B)  of  the  Act),  this  fimction  is 
essCTitially  a  planning  fimction,  not  re- 
quiring any  sanction  vrtiere  there  is  a 
finding  that  a  pr<HX)sed  new  institutional 


health  service  is  not  ncedeii.  wiiereas  the 
certificate  of  need  function  is  essentially 
regulatory,  requiring  tliat  the  State  have 
.sanctions  which  prevent  the  offering  or 
development  of  proposed  new  institu- 
tional health  services  foir  d  iioi  i.:)  be 
needed.  Thus,  in  keeping  witli  tlie  legis- 
lative historj  of  section  1523  a  (5».  it 
LS  anticipated  th.^.t  tlie  Sccreiary  will  re- 
quire that  State  Agencies  as.-tunc  this 
fraction  af  soori  r  :^ '  osL-ible. 

The  Secretary  does  not  intend,  how- 
ever, that  the  States  be  required  to  s'^ek 
State  statutory  autltority  to  assume  tills 
function.  The  Secretary  believes  tliaf  the 
conduct  of  reviews  under  section  1523'  a  ■ 
■51 .  as  a  planning  and  .'^anctionle.ss  fuuv- 
tion.  will  not  require  ad(^iitional  State  leg- 
islative authority.  The  Secretary  is  aware 
that  some  State  Agencies  will  not  liave 
authority  to  enforce  a  requirement  that 
health  care  facilities  and  HMOs  submit 
their  proposed  new  institutional  health 
services  for  review:  accordingly,  tlie  Sec- 
retai-y  will  accept  as  adequate  perform- 
ance of  this  function  a  State  program 
which  calls  for  the  filing  of  appropriate 
applications  and  which  enforces  such  a 
requirement  to  the  extent  that  it  may  do 
so  under  existing  statutory  and  adminis- 
trative authority. 

The  Secretary  notes  that  in  many 
States,  reviews  within  the  scope  of  sec- 
tion 1523(a)(5)  are  already  being  per- 
fonned;  for  example,  reviews  under  sec- 
tion 1122  of  the  Social  Security  Act  and 
under  existing  certificate  of  need  pro- 
grams, and  reviews  pursuant  to  Office  of 
Management  and  Budget  Circular  A-95. 
However,  if  the  procedures  used  in  con- 
ducting these  review  programs  are  in- 
consistent with  the  procedures  required 
by  §  123.407.  they  must,  to  the  extent 
that  the  reviews  are  to  fulfill  the  require- 
ments of  section  1523(a)  (5 ' .  be  modified 
so  as  to  be  consistent,  or  an  exception 
must  be  sought  and  received  from  the 
Secretary  under  §  123.408:  if  the  pro- 
cedures used  in  conducting  these  reviews 
do  not  include  all  the  procedural  steps 
required  by  §  123.407.  then  either  the 
missing  steps  must  be  added,  or  equiva- 
lent steps  added  and  an  exception  sought 
and  received  from  the  Secretarv  under 
5  123.408. 

Several  commenters  expressed  tlte 
opinion  that  the  regulation  was  too  de- 
tailed and  burdensome  for  an  HSA  to 
implement  without  detracting  substan- 
tially from  its  required  planning  func- 
tion. In  developing  this  regulation,  the 
Secretary  has  added  to  the  language 
found  in  the  statute  only  in  those  cases 
where  clarification  was  found  to  be  nec- 
essaiT  or  where  substance  needed  to  be 
given  to  a  minimum  requirement.  The 
Secretary  has  taken  cognizance  of  the 
fact  that  the  planning  fimction  is  ini- 
tially of  primary  importance  through  the 
development  of  schedules  for  the  gradual 
assumption  of  functions  which  empha- 
size the  planning  fimction  early  in  this 
process.  The  functions  of  review  of  pro- 
posed new  institutional  health  services 
are.  however,  important  functions  in  the 
health  planning  and  resources  develop- 
ment process  and  cannot  be  delayed  in- 
definitely. 


A  comment  suggested  that  the  defini- 
tions pertaining  to  Title  XV  should  be 
consolidated  in  one  place.  This  may  hap- 
pen at  a  later  time.  However,  since  tiie 
regulations  which  implement  Title  XV 
are  not  all  being  published  at  one  time. 
and  ^ir.cv  .-ome  readers  may  have  iiiterest 
on':v  in  a  particular  Part  or  Subpart  of 
the  reguhitions.  the  definitions  appear 
V  ith  tile  Fart  or  Subpart  where  tliey  a^.c 
used  and  i-re  repeated  when  necessary  for 
esse  ot  reference 

Maiiy  cnir.menter.-  reriue:.-ted  a  danfi- 
cati'in  c^i  thr  role^  and  relationships  of 
the  HS.\  and  State  Agency,  particularly 
vnUI:  re.^rcct  to  llie  aeveioijutent  of  pro- 
ceduies  and  criteria  lor  the  conduct  of 
ie\iew^  of  new  institutional  health  serv- 
ice.-; as  required  by  §  122.305.  ?  122.30G. 
j  123  407.  The  commenters  were  divided 
in  their  opinion  as  to  which  agency,  the 
HSA  or  State  .A.gency,  should  be  the  con- 
trollmg  one.  The  roles  of  these  respecti\  e 
a'^encies  are  defined  by  the  functions 
which  they  are  required  by  the  statute  to 
perform.  In  the  case  of  the  review  of  new 
institutional  health  services,  the  rela- 
tionship is  also  a  consequence  of  func- 
tion: the  HSA  is  to  recommend  (?  123  - 
302'.  and  the  State  Agency  is  to  decide 
'5  123.402<a>  (2> ).  With  respect  to  the 
development  of  procedures  and  criteria, 
.'-ection  1532  of  the  Act  (and  §  122.305 
and  5  123.406  of  these  regulations)  di- 
ler  t.s  erioh  agency  separately  to  follow 
procedures  and  apply  criteria  developed 
and  published  by  that  agency.  The  Sec- 
retary is  sympathetic  to  the  opinions  of 
tlio>e  commenters  who  have  urged  that 
the  development  process,  particularly 
with  respect  to  the  procedures  to  be 
used,  should  be  a  coordinated  one.  How- 
ever, the  Secretary  has  chosen  not  to 
mandate  such  coordination  in  these 
regulations.  It  should  be  noted,  how- 
ever, that  final  regulations  for  HSAs 
'at  5  122.107(c)  (14))  provide  that  HSAs 
shall  make  recommendations  "in  accord- 
ance with  procedural  requirements  de- 
veloped by  the  State  Agency." 

The  Secretary's  support  of  effort.?  at 
•coordination  between  HSAs  and  State 
Agencies  has  led  him  to  delete  from 
5  122.305(a)  and  §  123.406(a)  of  the  pro- 
posed regulations  the  requirement  that 
these  agencies  adopt  procedures  and 
criteria  for  review  within  three  months 
of  designation.  The  regulation  now 
simply  requires  that  HSAs  and  State 
Agencies  adopt  such  procedures  and 
criteria  prior  to  the  time  they  begin  their 
review  of  new  institutional  health  serv- 
ices. It  is  expected  that  this  flexibiUty 
will  be  used  by  HSAs  and  State  Agencies 
to  establish  the  necessary  coord  mat  ive 
arrangements. 

A  commenter  requested  that  language 
be  added  such  that  the  provision  of  public 
notice  and  use  by  an  HSA  of  review  pro- 
cedures and  criteria  be  in  accordance  not 
only  with  the  appropriate  secticms  of  the 
regulation,  but  also  be  "In  accordance 
with  applicable  State  law  not  inconsist- 
ent with  this  subpart"  This  addition  has 
not  been  made  since  HSA«  are,  In  any 
case,  bound  by  apiAicable  State  law 
which  is  not  inconsistent  with  Federal 
law  and  regtilaticms. 
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A  few  comments  were  received  btating 
that  the  amount  of  Federal  funds  which 
HSA  will  receive  is  inadequate  to  perform 
these  (and  other)  functions.  The  Secre- 
tary is  aware  that  tlie  level  of  funding  as 
sft  forth  In  the  Federal  Register,  Sep- 
tember 21,  1976  (41  FR  41089)   is  short 
of  what  many  regard  as  desirable,  and 
the  Secretary  will  be  carefully  monitor- 
ing the  ability  of  these  agencies  to  per- 
i»rm  their  functions  adequately  within 
the  limitations  of  the  available  resources. 
Many  commcnters  expressed  the  opin- 
ion that  execution  of  the  functions  re- 
quired of  an  HSA.  particularly  with  re- 
spect to  the  application  of  the  review 
criteria  found  at  §  122.308.  would  not 
be  possible  without  extensive  technical 
assistance  to  these  agencies.  The  Secre- 
tary realizes  that  all  agencies  will  not 
begin  operations  at  the  same  level  of 
atpertlse,  and,  therefore,  *ome  will  not 
be  able  to  perform  this  function  as  well 
or  with  the  same  thoroughne.ss  as  oth- 
ers. The  Secretary-  is  required  by  section 
1533  of  the  Act  to  provide  agencies  with 
ttie  assistance  necessary  to  perform  their 
functions  properly,  and  is  committed  to 
providing  this  assistance  in  a  timely  and 
useful  manner.  This  will  occur  both 
through  the  provision  of  materials  de- 
veloped or  otherwise  made  available  by 
the  Secretary  and  through  the  funding 
•t  the  centers  for  health  planning,  re- 
«ulred  by  section  1534  of  the  Act;  in 
each  of  the  Department's  ten  regioiLs. 
In  addition,   the  HSAs  have  expertise 
ayaUable  to  them  through  such  other 
tnechanisms  as  surveying  the  published 
literature,   contracting   for   special   ex- 
pertise,   utilizing    the    experience    and 
training  of  members  of  their  govem- 
iing  bodies  and  other  persons  in  the  com- 
munity who  may  volunteer  their  services 
to  the  HSA.  and  making  use  of  services 
available  through  the  National  Health 
Planning  Information  Center. 

Many  comments  were  received  re- 
questing clarification  or  further  defini- 
tion of  various  terms  and  expressions 
used  in  the  regulation.  It  is  important 
to  make  clear  that  where  terms  are 
used  either  in  these  regulations,  or  the 
rdated  regulations  regarding  HSAs  (42 
C^PR  122)  they  can,  as  needed,  be 
«lven  further  definition  by  State  Agen- 
cies and  HSAs.  These  explications  must, 
however,  be  consistent  with  the  statute 
and  Federal  regulation. 

Two  commenters  contended  that  the 
scope  of  coverage  of  new  institutional 
health  services  review.  US  122.304  and 
123.404,  exceeded  statutory  authority. 
One  contended  that  the  definition  of 
**health  care  facility"  in  these  regulations 
is  required  to  be  identical  with  that  in 
the  section  1122  regulation  as  it  was  at 
the  time  of  enactment  of  Pub.  L.  93-641 
and  the  other  contended  that  review  is 
limited  to  only  those  cases  where  a  capi- 
tal expenditure  is  proposed.  These  Inter- 
pretations are  contrary  to  both  the  lan- 
guage of  the  statute  and  the  written 
record  of  Congressional  Intent.  Section 
1531(5)  of  the  Act  defines  the  term  in- 
stitutional health  services  as 

Health    services    provided    through    health 
c«re  (■clDtlea  and  he«atb  maintenance  or- 
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(iinuzatloivs  (a.s  sucM  faclUtie.-  ar.d  urg.-ini- 
;-H(ion.s  are  dt'flned  In  regulatioiu;  prescribed 
under  section  1122  of  the  Eocial  Hecnrlty 
Act)  and  Includes  the  entitic.-?  thr'.\i'h  »  hioh 
ijch  services  are  provided 

If  the  Congress  had  intt- ncle<i  simply 
10  adopt  the  definitions  of  the  terms 
contained  in  the  .section  nr'2  regulation 
;ii  effect  at  the  time  of  enactment,  it 
could  liave  done  so  by  reiieating  the.se 
dfilnitions  verbatim,  rather  thrm  refer- 
ring generally  to  the  definulon.s  More- 
over, the  legislative  histoiT  ol  section 
\f):il(5'i  indicates  the  Congressional  in- 
tent that  the  definition  of  these  terms 
for  purposes  of  Title  XV  be  subject  to 
future  revisions  cf  the  repalations  un- 
der section  1122.  As  stated  m  ilie  Re- 
port of  tlip  House  Committee  on  Inter- 
.-tate  and  Foreign  Commerce  o;.  thii- 
lep;islation 

TliO  conunuiee  Uus  clioseu  to  Vt>  liie  deli- 
iiiiions  of  "instUutional  health  service"  to 
the  deflrUtlon  In  regulations  of  faclUtlee  and 
ficpanizations  reviewable  under  section  1122 
oC  the  Social  Security  Act  and  to  allow  a 
measure  of  flexibility  In  the  definition  of 
instlwitloTial  health  services 

Tlae  stated  Congressional  intent  is  to 
allow  flexibihty  in  the  definitions,  as  well 
as  to  assure  their  consistency.  The  Secre- 
tary has  concluded  that  the  definition  of 
•health  care  facility"  in  §  100.102  of  the 
-section  1122  regulations  may  be  amended 
amd  that  this  amended  definition,  as  set 
forth  In  §  122.30Kb)  and  ?  123  40Hb).  Ls 
applicable  to  the  review  of  new  institu- 
tional health  services.  Accordingly,  while 
a  full  analysis  of  comments  on  the  March 
19,  1976,  pi-oposed  aniendment-s  to  the 
regulations  under  section  1122  (Part  100* 
has  not  been  completed,  the  Secretary 
hereby  amends  42  CPR  100.102(e^  the 
definition  of  '"health  care  facihty." 

With  respect  to  whether  the  review  of 
new  institutional  health  services  must  be 
limited  to  the  review  of  capital  expendi- 
tures as  under  the  section  1122  program, 
it  is  pointed  cmt,  that  the  only  statutory 
link  to  the  section  1122  review  program  is 
through  the  definitions  of  health  care 
facility  and  health  maintenance  organi- 
zation (HMO).  The  term  "institutional 
health  services."  as  defined  In  section 
153H5)  of  the  Act,  Is  In  no  way  limited 
to  capital  expenditures. 

One  commenter  asked  for  clarification 
of  the  Secretary's  position  with  respect 
to  a  State  charging  fees  for  the  process- 
ing of  certificate  of  need  application.s. 
The  commenter  argued  that  a  fee  would 
be  inappropriate  since  Federal  funds  will 
be  used  to  support  the  review  function. 
Nothing  In  these  regulations  prohibits 
the  charging  of  an  application  fee,  al- 
though the  Secretary  encourages  any 
State  which  chooses  to  do  so  to  set  the 
amount  of  the  fee  at  a  level  which  wlD 
not  impede  market  entry.  However,  the 
regulation  does  specifically  prohibit  the 
imposition  of  fees  specifically  for  public 
hearings  during  the  course  of,  or  after, 
agency  reviews  (see  S  122.306(a)  (7)  and 
(«)  and  i  123.407(a)  (7)  and  (8)).  The 
Secretary  also  notes  that  revenues  or 
projected  revenues  froca.  ^ch  applica- 
tion fees  must  be  reported  to  him  by  the 
State  Agency. 

I 


A  few  commenters  questioned  the  re- 
quired use,  as  set  forth  at  §  122.308(a) 
'1)   and  5  123.409(a)(1),  of  the  Health 
System  Plan  (HSP)  and  Annual  Imple- 
mentation Plan  (AIP)  in  the  review  of 
new  institutional  health  services.  Some 
noted  that  there  may  not  exist  an  HSP 
and  an  AIP  at  the  time  the  review  of 
new  institutional  health  services  begins, 
and   two   commenters   claimed   that   it 
would  be  Improper  to  conduct  these  re- 
views In  the  absence  of  such  plans.  The 
Secretary  notes  that  section  1532  of  the 
statute  and  5  123.409  of  the  regulation 
specify  that  the  relationship  of  a  pro- 
posed new  Institutional  health  service  to 
the  HSP  and  AIP  is  only  one  of  several 
criteria  to  be  used  In  conducting  these 
reviews.  Although  it  would  be  inconsist- 
ent with  the  purpose  of  the  statute  for  a 
State  to  permit  the  unrestricted  develop- 
ment, of  new  in.stitutlonal  health  services 
within  that  State  pending  development 
of  HSPs  or  AIPs,  plans  and  criteria  with 
respect  to  the  need  for  health  services 
and    facilities    already    exist    in    many 
States  and  communities.  The  Secretary 
encourages  the  State  Agencies  and  HSAs 
for  this  purpose  to  adopt  as  appropriate, 
and  utilize  as  necessary,  the  plans  and 
criteria  of  their  predecessor  agencies,  l.e  . 
comprehensive  health  planning  agencies. 
Another  commenter  suggested  amend- 
ing the  regulation  to  require  the  State 
Agency   to   develop   plans   and   criteria 
which  pertain  to  a  .specific  health  service 
prior  to  imdertaklng  a  review  of  a  pro- 
posal to  provide  that  health  service.  TTie 
Secretary  points  out  that  the  existence  of 
.specific  plans  and  criteria  for  each  type 
of  proposal  may  be  desirable,  but  may 
not  be  possible.  The  Important  consider- 
ation is  that  the  proponent  of  a  new 
health  service  should  have  acce.ss  in  ad- 
vance  to   the  standards  by   which   his 
proposed  health  service  will  be  judged, 
not  that  thase  .standards  be  so  specific 
as  to  apply  only  to  his  proposed  type  of 
health  service. 

One  commenter  requested  the  addi- 
tion of  language  which  would  require 
that  State  Agency  procedures  and  cri- 
teria (5  123.407  and  §123.409  respec- 
tively) be  "In  conformance  with  State 
law  not  inconsistent  with  Federal  law. " 
The  commenter's  reason  for  requestinp 
this  addition  was  not  stated.  If  the  pur- 
pose was  to  clarify  that  the  State  Agency 
is  bound  by  State  law,  the  addition  of 
such  language  to  the  regulation  is  not 
necessary,  since  thLs  is  indisputably  the 
case.  If,  however,  the  purpose  of  the  pro- 
posed language  is  to  nullify  those  re- 
quirements of  the  Federal  regulation 
which  add  to  the  language  of  »he  statute 
but  which  may  be  contrary  to  State  law. 
the  Secretary  notes  that  there  is  already 
in  the  regulation,  at  §  123.408.  a  proces? 
for  the  State  to  request  exceptions  to 
the  required  procedures  when  there  is 
suflBclent  reason  to  do  so.  Incompatabil- 
ity  of  the  requirement  with  present  State 
law  may  be  a  reason  that  a  State  would 
wish  to  Initiate  the  process  set  forth  in 
§  123.408. 

One  commenter  suggested  requiring 
that  Professional  Standards  Review  Or- 
ganizations 'PSROs)  be  consulted  on  all 
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defeisions  which  require  medical  judg- 
ment. The  Secretary  is  not  requiring  that 
those  organizations  be  so  consulted,  since 
the  responslbflity  for  making  the  deci- 
sion with  respect  to  a  proposed  new  in- 
stitutional health  service  rests  with  the 
State  Agency,  and  the  responsibility  for 
making  recommendations  to  the  State 
Agency  is  with  the  HSA.  The  utilization 
of  the  PSRO  for  advice  in  this  area  of 
expertise,  however,  is  a  proper  subject  for 
the  agreement  required  by  42  CFR 
§  122.107(c)  (10)  between  the  HSA  and 
each  appropriate  PSRO. 

One  respondent  felt  that  the  empha- 
sis in  these  subparts  on  the  review  of 
"new"  services  appears  to  preclude  re- 
view of  existing  services  and,  thus,  im- 
pairs the  capability  of  the  HSA  and 
State  Agency  to  have  a  constructive  im- 
pact on  the  health  care  delivery  system. 
These  subparts,  however,  are  issued  to 
implement  only  the  sections  of  the  Act 
pertaining  to  "reviews  of  new  institu- 
tional health  services"  (section  1513 (f> 
of  the  Act  for  HSAs  and  sections  1523 
(a)  (4)  and  1523(a)  (5)  of  the  Act  for 
State  Agencies  and  to  "other  reviews"  of 
proposed  health  services  conducted  by 
HSAs  (see  section  1532(a)  of  the  Act 
and  §  122.302) .  In  fact,  HSAs  will  neces- 
sarily review  existing  health  services  in 
the  course  of  analyzing  data  pursuant  to 
section  1513(b)(1),  and  developing  the 
HSP  and  AIP  required  in  sections  1513 
(b)(2)  and  1513(b)(3).  State  Agencies 
are  likely  to  find  a  review  of  existing 
health  services  crucial  to  obtaining  the 
information  needed  to  prepare  a  pre- 
liminary State  Health  Plan  and  to  make 
determinations  of  need  pursuant  to  sec- 
tions 1523(a) (4)  and  1523(a) (5)  of  the 
Act.  In  addition,  the  Act  requires  HSAs 
(in  section  1513(g))  and  State  Agencies 
(in  section  1523(a)(6))  periodically  to 
review  existing  services  for  appropriate- 
ness; this  function  will  be  addressed  in 
future  regulations. 

A  commenter  suggested  that  the  Sec- 
retary should  develop  a  comprehensive 
study  to  evaluate  the  efifectiveness  of 
certificate  of  need  review  and  its  effect 
on  the  health  care  system.  The  commen- 
ter requested  that  undue  reliance  not  be 
placed  on  the  certificate  of  need  process 
until  the  results  of  the  study  were  avail- 
able. The  Secretary  has  previously  spon- 
sored limited  studies  of  the  effects  of 
existing  State  certificate  of  need  pro- 
grams and  wlU  continue  to  analyze  the 
effectiveness  of  these  programs  as  they 
are  modified  by  the  States  to  meet  Fed- 
eral requirements.  Additionally,  the 
Secretary  does  not  agree  that  imdue  re- 
liance is  being  placed  on  this  regulatory 
approach  to  Improvement  of  the  health 
care  system,  which  is  one  of  several  reg- 
ulatory mechanisms  required  by  Title 
XV  of  the  Act. 

A  commenter  asked  that  the  Secre- 
tary define  the  term  "plan,"  since  ap- 
parently there  is  some  confusion  as  to 
the  type  of  plan  which  wtmld  be  needed 
for  the  review  of  new  Institutional  health 
services.  Section  1532(c)  (1)  of  the  stat- 
ute and  I  122.308(a)  (1)  and  9  123.409 
<a)(l)  of  the  regulations  require  that 
both  the  HSA  and  the  State  Agency  con- 
sider the  relationships  of  the  prcHxtsed 


new  institutional  health  service  to  the 
appropriate  HSP  and  AIP,  if  any.  The 
Secretary  published  in  the  Piseral  Reg- 
ister of  July  8,  1976  (41  FR  27996),*  a 
Notice  asking  for  pubUc  comments  on 
proposed  guidelines  for  the  HSP  and 
AJP.  It  is  tfiese  guidelines  which  will 
elaborate  on  the  structure  and  content 
of  these  plans. 

One  comment  proposed  several  addi- 
tions to  the  language  contained  in  these 
subparts  for  the  purpose  of  addressing 
more  directly  the  concerns  of  minority 
groups.  Specifically,  additions  were  rec- 
ommended for  the  sections  concerning 
public  notice  of  review  procedures  and 
criteria  (§122.305,  §123.406),  notice  of 
the  beginning  of  review  (§  122.306(ai 
(1)  and  §  123.407(a>  (1>),  criteria  to  be 
used  in  conducting  reviews  (§  122.308, 
§  123.409 ' .  and  enforcement  of  certifi- 
cate of  need  decisions  by  the  State 
Agency  i  5  123.405) .  Many  of  these  sug- 
gested additions  have  merit,  and  the 
Secretary  plans  to  consider  them  in  pre- 
paring guideline  materials  to  assist  these 
agencies  in  performing  their  review  fimc- 
tions.  However,  these  additions  are  not 
incorporated  into  the  final  regulations 
becatise  to  do  so  would  have  greatly  and 
unnecessarily  complicated  the  regula- 
tions. 

Comments  ox  Specific  Portions  or  the 
Regulations 

§  122.301  and  §  123.401     Definitions. 

This  section  includes  definitions  of  the 
terms  "health  care  facility'  and  "health 
maintenance  organization,"  which  are 
required  to  be  covered  in  State  certificate 
of  need  programs.  The  entitles  referred 
to  in  these  definitions,  together  with  the 
definition  of  "new  institutional  health 
services"  in  S  122.304  and  §  123.404,  in 
effect,  constitute  the  minimum  scope  of 
coverage  for  State  certificate  of  need 
programs. 

Many  commenters  questioned  the 
scope  of  coverage  of  State  certificate  of 
need  programs  (and  reviews  of  new  in- 
stitutional health  services) ;  they  con- 
trasted the  coverage  of  these  programs  to 
the  coverage  required  under  42  CFR 
S  100.103.  which  implements  section  1122 
of  the  Social  Security  Act.  Section  1531 
(5)  requires  that  the  definition  of 
"health  care  facility  '  and  "health  main- 
tenance organization"  be  the  same  as 
their  definition  in  the  section  1122  regu- 
lation. However,  the  program  authorized 
by  section  1122  Is  limited  to  review  of 
certain  capital  expenditures,  whereas 
State  certificate  of  need  programs  and 
reviews  of  new  institutional  health  serv- 
ices mandated  in  sections  1523(a)  (4)  (B) 
and  1523(a)(5)  of  the  Act  require  a 
broader  scope  to  cover  all  new  institu- 
tional health  services,  not  just  those  in- 
volving capital  expenditures. 

It  was  also  suggested  that  the  defini- 
tions for  the  components  of  the  term 
"health  care  facility"  set  forth  in  sec- 
tions 1861  and  1905  of  the  Social  Secu- 
rity Act  be  used  for  the  certificate  of  need 
regulations,  lliese  components  were  de- 
fined therein  for  the  section  1122  pro- 
gram in  order  to  asstire  certain  stand- 


ards of  quahty  in  facilities  receiving  re- 
imbursement imder  the  Social  Security 
Act.  The  Secretary  has  decided  that,  for 
purposes  of  certificate  of  need  programs, 
coverage  Is  better  expressed  in  terms 
more  general  than  the  Social  Security 
Act  definitions.  Therefore,  while  the  pro- 
posed definitions  have  been  based  an  the 
Social  Security  Act  deflrutions,  they  have 
also  been  broadened.  It  is  important  to 
include  all  such  facilities,  whether  or  not 
they  meet  standards  of  quality  required 
by  ihe  Social  Security  Act  definitions,  to 
prevent  a  facility  from  circumventing 
certificate  of  need  review  by  not  meeting 
Social  Security  Act  standards. 

It  was  specifically  recommended  that 
the  term  "psychiatric  hospital"  in  5  122  - 
301(b)  (2>  and  §  123.401(b>(2)  be  ex- 
panded to  include  reference  to  the 
mentally  retarded.  InsuflBcient  rationale 
was  presented  by  the  commenter  to  war- 
rant altering  the  definition,  although 
States  are  free  to  make  the  addition  if 
they  so  choose.  Further,  one  commenter 
recommended  eliminating  the  separate 
definition  for  "psychiatric  hospital"  and 
including  the  term  as  a  component  of  the 
term  "hospital."  TTiis  recommendation 
was  not  followed  because  the  Secretarj- 
feels  that  a  definition  of  "psychiatric 
hospital"  should  be  presented  in  the 
regulations  in  order  to  make  clear  that 
such  hospitals  are  to  be  covered  in  State 
certificate  of  need  programs. 

Some  commenters  asked  that  the 
definitions  of  "skilled  nursing  facility" 
(§  122.301(b)(4)  and  §  123.401(b)  (4)  > 
and  "intermediate  care  facility"  (5  122.- 
301(b)i5>  and  §  123.401(b)  (5) )  be  ex- 
panded, but  offered  no  suggested  lan- 
guage or  rationale  for  doing  so.  However, 
one  commenter  did  suggest  deletion  of 
the  final  clause  of  the  definition  of  "in- 
termediate care  facility"  because  the 
stipulation  that  health  care  and  serv- 
ices "can  be  made  available  to  them  only 
through  Institutional  facilities"  was  in- 
appropriate. TTie  commenter  pointed  out 
that  "intermediate  care  facilities"  do 
offer  health  services  which  could  be  pro- 
vided in  other  than  an  institutional  con- 
text, e.g.,  home  health  services;  how- 
ever, these  might  not  be  procured  due 
to  family  and  scKial  preferences,  home 
health  care  program  restrictions  or  un- 
availabiUty  of  home  health  care.  The 
Secretary  agrees  that  this  change  would 
result  in  a  more  accurate  definition  of 
"intermediate  care  facihties,"  and  the 
suggested  deletion  has  been  made  in 
§  122.301(b)(5)  and  §  123.401(b)(5). 

Again  with  respect  to  the  definition  of 
"intermediate  care  facility,"  one  com- 
menter suggested  that  there  are  facilities 
offering  a  level  of  care  above  the  level 
of  room  and  board,  but  which  does  not 
yet  constitute  a  fcH-m  of  health  care  that 
should  be  regtilated  through  certificate 
of  need.  Section  1523(a)  (4)  (B)  and  sec- 
tion 1523(a)(5)  at  the  PuUlc  Health 
Service  Act  apply  to  "health  care  facul- 
ties," -and  no  authority  exists  to  extend 
coverage  to  facilities  which  are  non- 
health  care  facilities.  The  Secretary  also 
notes  th&t  there  may  be  b(«d«rllne  cases, 
and  that  in  all  cases,  States  most  apply 
the  definition  of  'liealth  care  facflfty* 
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(S  122.301(b)  and  5123.401(b))  to  Indi- 
vidual cases  and  Judsre  irtiether  an  insti- 
tution provides  healtli  services  in  such 
a  way,  or  to  sucti  an  extent  tbat  it  falls 
under  the  definition  and  is  thus  subject 
lo  review.  Further,  States  are  free  to 
extend  certificate  of  need  programs  be- 
yond these  minimum  requirements  and 
include  facilities  such  as  these  in  their 
coverage. 

It  was  further  suggested  that  the  defi- 
nition of  the  term  "intermediate  care 
facility"  be  clarified  to  specify  the  kind 
of  care  and  services  required  by  patients 
of  such  facilities.  The  term  "health  re- 
lated" has  therefore,  been  inserted  in 
the  definition  at  §  122.301(b)  (5)  and 
S  123.401  Cb)  (5)  to  make  this  clarifica- 
tion. 

In  addition,  a  large  number  of  com- 
ments were  received  concerning  the  pro- 
posed deletion  of  the  terms  "home  health 
agencies,  providers  of  outpatient  physi- 
cal therapy  services,"  and  "organized 
ambulatory  health  care  facilities,"  from 
the  definition  of  "health  care  facility" 
In  the  sectkm  1122  regulation  at  §  100.- 
102(e)  and  In  these  regulations.  The 
commenters  felt  that  the  definition  of 
facilities  covered  should  remain  as  in- 
clusive as  possible,  and  they  argued  that 
there  is  need  both  to  plan  and  to  regulate 
the  entire  range  of  "health  care  facul- 
ties" providing  health  services.  Further, 
th^  saw  Improved  standards  of  care,  In- 
tegrated system-wide  planning,  the  pre- 
vention of  overdevelopment  and  dui^ca- 
tlon  of  eBort  in  the  health  care  industry, 
aj3d  an  even-handed  approach  to  both 
inatttution-based  and  free-standing  pro- 
viders of  home  health  care,  outpatient 
I^iysical  therapy,  and  ambulatory  care 
services  as  by-i»-oducts  of  certificate  of 
need  reviews. 

In  the  case  of  home  health  agencies, 
the  Secretary  has  decided  not  to  include 
such  agencies  in  the  definition  of  "health 
care  facilities."  He  has  decided  to  omit, 
for  the  sake  of  uniformity,  heme  health 
services  frwn  coverage  under  certificate 
of  need  regardless  of  whether  these  serv- 
ices are  free  standing  or  instltiitionally 
bcued.  However,  it  should  be  noted  that 
cai>ltal  expenditures  by  a  covered  health 
care  facility  or  HMO  for  home  health 
service  programs  (and  their  supporting 
administrative  services,  etc.)  are  s\ibject 
to  certificate  of  need  review  in  the  same 
manner  as  other  capital  expenditures  by 
faculties  or  HMOs.  It  should  be  noted, 
however,  that  the  Secretary  Isc  sensitive 
to  the  concerns  expressed  by  the  com- 
menters that  home  health  agencies  might 
appropriately  be  subject  to  such  reviews. 
As  stated  in  the  preamble  to  the  pro- 
posed regulations,  the  Department  in- 
tends to  monitor  closely  the  growth  and 
expansion  of  such  agencies  in  order  to 
evaluate  tlieir  Impact  on  the  health  care 
system. 

With  respect  to  "orpanized  ambulatory 
health  care  facilities,"  with  Preamble  to 
the  proposed  regulations  noted  that  the 
variety  of  forms  in  which  these  facilities 
manifest  themselves  resulted  In  "serious 
definitional  difOculties"  of  these  facili- 
ties throughout  the  States,  the  Secretary 
pnqiosed  to  forego  establishing  a  uni- 
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fc«in  national  method  for  dealing  with 
this  Issue;  the  Preamble  to  the  proposed 
regulations  ^icouraged  States  "to  under- 
take various  ajwoaches"  toward  "orga- 
nized ambulatory  health  care  facilities." 
The  comments  on  the  proposed  rule* 
generally  supported  the  Secretary '« 
statement  in  the  Preamble  to  the  pro- 
posed regulation  that  "the  practice  ot 
medicine  in  ambulatory  facilities  consti- 
tutes an  Important  means  for  the  de- 
livery of  health  care"  and  that  "unneces- 
sary acquisitions  of  expensive  items  of 
capital  equipment  by  such  facilities 
might  adversely  affect  health  care  costs," 
and  favored  including  "organized  ambu- 
latory health  care  facilities"  in  the  defi- 
nition of  "health  care  facility."  Although 
several  commenters  offered  definitions 
for  organized  ambulatory  facilities  to  be 
used  for  specific  facilities  covered  imder 
this  term,  no  definition  was  offered,  or 
has  been  formiilated,  which  is  both  work- 
able and  within  the  limits  of  the  statute. 
Therefore,  the  Secretary  has  chosen  not 
to  include  organized  ambulatory  health 
care  facilities  in  the  definition  of  health 
care  facilities  at  this  time.  He  wiU,  how- 
ever, follow  closely  the  effect  of  this  reg- 
ulation on  the  sources  and  objects  of  cap- 
ital expenditures  in  the  health  area  and 
on  health  care  costs. 

In  addition.  It  Is  Important  to  note  that 
several  commenters  have  expressed  con- 
fusion concerning  whether  home  health 
care  and  ambulatory  care  services  would 
require  review  regardless  of  the  insti- 
tutional setting  which. they  are  offered. 
Ambulatory  health  care  services  are  re- 
quired to  be  covered  ooly  when  they  are 
based  in  a  covered  institution  (a  health 
care  facility  or  health  maintenance  orga- 
nization as  defined  In  the  regulations 
(S  122.301(b)  and  S  123.401(b)).  When 
they  are  freestemding,  they  are  subject  to 
review  only  if  covered  by  a  provision  of 
a  State  program  which  goes  beyond  the 
Federal  minimum  requirements.  As  noted 
previously,  home  health  services  are  not 
required  to  be  covered  under  minimum 
Federal  certificate  of  need  regulations. 
They  would  be  subject  to  certificate  of 
need  review  only  if  covered  by  a  State 
program  which  goes  beyond  the  Federal 
minimum  requirements. 

Several  commenters  also  requested  de- 
letion of  "health  maintenance  organiza- 
tions" from  those  institutions  whose  pro- 
posed new  institutlonsd  health  services 
must  be  included  in  a  State  certificate 
of  need  program.  This  recommendation 
cannot  be  accepted  because  Inclusion  of 
health  maintenance  organizations  is  a 
statutory  requirement  (section  1531<5^ 
of  the  Act) .  Some  commenters  also  ques- 
tioned whether  certain  types  or  activi- 
ties of  health  maintenance  organizations 
are  required  to  be  included  in  a  Stale 
certificate  of  need  program.  Specifically, 
questions  were  raised  with  respect  to  in- 
clusion of  health  maintenance  orgsuilza- 
tlons  not  qualified  under  Title  xm  of  the 
Public  Health  Service  Act  ("Health 
Maintenance  Organizations") ,  physician 
services  obtained  through  contracturtl 
arrangements,  the  administrative  and  IQ- 
surlng  entitles  of  health  maintenance 
organizations  which  do  not  provide  hos- 


pital care,  and  Blue  Cross/Blue  Shield 
plans.  Further,  one  commenter  ques- 
tioned the  meaning  of  the  phrase  "health 
services  .  .  .  offered  in  or  through  a  .  .  . 
health  maintenance  organization"  (see 
S  122.304(d)  of  the  proposed  regulations 
and  §  122.304(a)  (4)  and  §  123.404fa)  (4) 
of  the  final  regulation) . 

In  answer  to  these  questions,  §  122.301 
(c>  and  §  123.401(c)  of  the  regulations 
define  "liealth  maintenance  organiza- 
tions""  broadly.  Any  public  or  private  or- 
ganization or  entity  which  Is  organized 
under  State  laws  and  which  meets  the 
criteria  set  forth  in  the  regulations  is 
included  within  the  term  "health  main- 
tenance organization"  as  defined.  It  per- 
tains to  both  those  health  maintenance 
organizations  which  are  qualified  under 
Title  xm  of  the  Act  and  those  which  are 
not  so  qualified,  but  which  meet  the 
other  definitional  requirements  of  the 
regulations  for  inclusion  of  health  main- 
tenance organizations.  This  definition 
also  states  that  a  "health  maintenance 
organization"  subject  to  review  is  one 
which  "provides  or  otherwise  makes 
available"  certain  health  services.  This 
means  that  an  entity  which  makes  avail- 
able health  services  through  contract  or 
other  formal  arrangement  with  health 
care  providers  Is  not  exempt  from  cer- 
tificate of  need  review  merely  because  it 
does  not  itself  provide  the  services.  How- 
ever, this  does  not  mean  that  individual 
providers  of  health  care  necessarily  be- 
come subject  to  certificate  of  need  re- 
view because  they  have  contracted  with 
a  health  maintenance  organization  to 
provide  health  services.  Rather,  It  te  the 
health  maintenance  organization  pro- 
posing a  new  health  service  as  set  forth 
In  §  122.304  and  {  123.404  which  is  sub- 
ject to  review.  State  law  must  determine 
whether  the  individual  provider  who  has 
contracted  with  the  health  maintenance 
organization  is  to  be  considered  a  part  of 
the  health  maintenance  organization 
entity,  find,  tJius,  subject  to  review  if  he 
or  slig^eeks  to  offer  or  develop  a  new 
institutional  health  service. 

Clarification  was  also  sought  concern- 
ing whether  the  benefit  package  pay-, 
ment  sirrangements,  insurance  aspects, 
and  so  forth  of  "health  maintenance 
organizations"  are  subect  to  review.  To 
the  extent  that  such  characteristics  of 
health  maintenance  organizations  meet 
the  definition  of  new  institutional  health 
services  contained  In  the  regulation 
(§  122.304  £ind  §  123.404)  or  are  within 
the  coverage  of  the  certificate  of  need 
program  as  expanded  upon  by  the  State, 
tliey  aie  subject  to  review.  Where  con- 
fusion or  uncertainty  persists  concern- 
ing whicl:  entities  or  organizations  do.  in 
fact,  meet  the  definition  of  "health 
maintenar.ee  organization"  as  set  forth 
in  the  regulations.  States  will  be  obliged 
to  interpret  individual  State  laws  under 
which  a  "health  maintenance  organiza- 
tion" is  organized,  and  clarify  the  term 
as  It  is  applied  in  that  State. 

Numerous  alternatives  were  offered  to 
§  122.301(d)  and  §  123.401(d).  the  pro- 
posed definition  of  "health  services."  The 
Secretary  has  substituted  the  term 
"treatment"  for  "curative"  as  a  type  of 
clinically  related  health  service  in  these 
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sections,  because  "treatment"  connotes 
a  broader  range  of  health  activities  than 
does  "curative,"  including  for  example 
ameliorative  or  maintenance  health 
services. 

It  was  further  recommended  that 
"health  services"  be  specifically  defined 
to  Include  nutrition,  health  education, 
envlronmentsd  and  occupational  health, 
or  what  could  be  termed  generally  "pre- 
ventive health  services."  The  "promotion 
of  activities  for  the  prevention  of  dis- 
ease" is  a  national  health  priority  set 
out  in  the  Act;  support  for  this  goal 
is  evidenced  in  the  gmdellnes  for  de- 
velopment of  Health  Systems  Plans  and 
State  Health  Plans.  The  Secretary  does 
not  feel  that  mandatory  coverage  in 
State  certificate  of  need  programs  is  the 
appropriate  mechanism  for  emphasizing 
the  Importance  of,  and  need  for,  pre- 
ventive health  services.  Rather,  it  is 
hoped  that  certificate  of  need  programs 
will  promote  the  reallocation  of  limited 
resources  to  the  most  appropriate  areas. 
Including  appropriate  preventive  care 
services  and  programs. 

The  Secretary  does  not  agree  with  a 
comment  that  the  definition  of  "health 
services"  is  so  vague  as  to  include  certain 
social  service  agencies,  schools,  and  so 
forth,  because  of  counseling  services  they 
provide.  Only  new  health  services  of- 
fered in  or  through  "health  care  facili- 
ties" and  "health  maintenance  organiza- 
tions." as  these  institutions  are  defined 
in  §  122.301  and  §  123.401,  are  required  by 
this  regulation  to  be  subject  to  review  for 
certificate  of  need.  However,  the  defini- 
tion of  "health  services"  as  it  now  stands 
in  :  122.301(d)  and  §  123.401(d)  is  only 
a  minimal  one,  and  States  may  expand 
the  term  in  ways  suitable  to  their  in- 
dividual needs. 

Several  comments  were  also  received 
concerning  the  definition  of  the  term 
"modernization"  in  §  122.301  (f>  and 
S  123.401(f).  One  i-espondent  asked  that 
the  term  be  clarified  to  indicate  whether 
or  not  it  includes  replacement  of  a  struc- 
ture at  a  different  site.  Other  respond- 
ents considered  the  term  too  broadly  de- 
fined and  inconsistent  with  the  defini- 
tion of  modernization  in  Section  1633 
(11)  of  the  Public  Health  Service  Act. 
and  suggested  it  be  deleted.  Since  the 
term  "modernization"  itself  Is  used  only 
as  an  example  in  the  body  of  the  regula- 
tions, the  definition  has  been  deleted. 

For  the  piupose  of  establishing  which 
new  institutional  health  services  are  cov- 
ered by  certificate  of  need,  it  was  sug- 
gested that  the  definition  of  "person" 
in  1122.301(g)  and  §  123.401  (g>  of  the 
final  regulation  (§  122.301(h),  5  123.401 
(h>  of  the  proposed  regulations >  be  ex- 
panded to  include  the  Federal  Govern- 
ment and  its  instrumentaUties.  The  Sec- 
retary has  concluded  that  a  requirement 
for  coverage  of  Federal  facilities  in  State 
programs  for  review  of  new  institutional 
health  services  has  no  basis  in  the  Act. 
Nonetheless,  voluntary  psutlcipatitMi  of 
Veterans  Administration  facflltles  in 
State  and  local  health  planning  Is  en- 
couraged throusb  the  staitutory  provlsloa 
for  ex  officio  mecnbershlp  on  the  HSA. 
governing  body  (section  1512(b)(3)(C) 


(ill)  (m) )  and  the  SHCC  (section  1524 
(b)  (1)  (D) ) . 

Miscellaneous  other  comments  were 
rec^ved  suggesting  changes  in  phrase- 
otogy  which,  because  they  did  not  change 
the  meaning  of  the  terms  addressed,  have 
not  been  accepted. 

Two  commenters  recommended  the 
exclusion  of  States  and  their  agencies 
and  Instrumentalities  from  the  definition 
of  "person."  These  comments  were  not 
accepted,  since  section  1523(a)  (4)  (B> 
mandates  that  cei-tifioate  of  need  reviews 
apply  to  all  proposed  new  institutional 
health  services  and  State-owned  facih- 
ties  are  not  exempted.  Further,  such  fa- 
cilities constitute  an  important  part  of 
the  health  care  system ;  to  exclude  them 
would  severely  limit  the  effectiveness  of 
any  new  institutional  health  services  re- 
view program.  In  fact,  several  State  cer- 
tificate of  need  programs  currently  cover 
State-owned  facilities  and  this  provision 
has  proved  to  be  workable  and  effective. 

^122.304  and  I  123.404  New  institu- 
tional health  seri^ices  subject  tp  re- 
view. 

These  provisions  have  been  i-enum- 
bered  due  to  the  transfer  to  these  sec- 
tions of  language  regarding  coverage. 
New  5  122.304(b)  and  §  123.404(b)  con- 
ceiTi  certificate  of  need  review  with  re- 
spect to  predevelopment  activities,  and 
include  an  amended  definition  of  such 
activities.  Because  this  definition  was  lo- 
cated at  §  123.405(a).  Enforcement,  in 
the  proposed  regulation,  the  discussion 
of  the  comments  received  regarding  this 
provision  will  be  found  in  the  portion  of 
the  Preamble  where  §  123.405(a)  is  dis- 
cussed. 

With  respect  to  the  new  institutional 
health  services  subject  to  review,  one 
conunenter  argued  that  the  proposed 
thresholds  are  too  low  in  view  of  the 
cost  involved  in  regulating  through  cer- 
tificate of  need.  The  Secretary  has  re- 
viewed the  thresholds  in  the  section  1122 
program  and  the  existing  State  certifi- 
cate of  need  programs.  The  thresholds  set 
forth  at  §  123.404  were  developed  in  light 
of  this  experience.  However,  States  are 
provided  some  fiexibility  in  applying  the 
thresholds  for  certificate  of  need  review. 
For  example,  §  123.404(a)  <3)  leaves  it  to 
States  to  define  bed  capacity  and  bed 
categories  and,  hence,  determine  when 
an  increase  in  bed  capacity  is  reviewable 
or  when  redistribution  of  beds  crosses 
these  category  Unes  and  becomes  review- 
able; §  123.404(b)  of  the  proposed  regu- 
lations (now  §  123.404(c)  of  the  final  reg- 
ulations) allows  the  States  to  extend  the 
scope  of  review  coverage  beyond  that  of 
§  123.404'ai. 

Two  commenters  noted  that  the  thres- 
holds might  be  so  low  as  to  discourage 
health  maintenance  organizations  and 
health  care  facilities  from  making  posi- 
tive modifications  in  their  programs.  If 
such  modifications  are  foimd  by  a  State 
Agency  to  be  needed,  however,  the  re- 
quested certificates  of  need  will  be 
granted.  The  very  purpose  of  the  certif- 
icate of  need  program  Is  to  enable  the 
State  to  make  these  determinations  so  as 
to  ensure  that  only  needed  services  and 


facilities  are  offered.  Further,  if  the  State 
wishes  to  expedite  consideration  of  cer- 
tain tj-pes  of  bed  changes,  certain  types 
of  capital  expenditures  or  certain  types 
of  health  services  by  using  procedures 
not  in  conformance  with  the  minimal 
procedures  set  forth  at  §  122.306  and 
§  123.407,  it  may  (under  provisions  of 
§  122.307  and  §  123.408)  apply  to  the 
Secretary  for  an  exception  to  the  use  of 
the  required  procedures  for  review  in 
these  instances.  It  was  also  suggested 
that  States  be  allowed  further  to  define 
conditions  activating  certificate  of  need 
review.  Here,  as  in  any  other  aspect  of 
the  certificate  of  need  program.  States 
are  permitted  to  go  beyond  the  Federally 
required  minimtun,  as  long  eis  the  addi- 
tional requirements  of  the  State  program 
are  not  inconsistent  with  the  Federal 
statute  or  regulations. 

Several  respondents  also  favored  re- 
quiring that  the  first  condition  necessary 
for  any  review  must  be  a  capital  ex- 
penditure of  at  least  $150,000  (either 
alone  or  with  one  of  the  other  three 
thresholds  > .  TTils  Is  inconsistent  with  the 
requirement  in  section  1523  of  the  Act 
that  the  program  apply  to  "new  insti- 
tutional health  services."  which  includes 
new  services  not  requiring  capital  ex- 
penditures. 

In  addition,  several  respondents  have 
favored  applying  the  second  threshold 
($150,000  capital  expenditure.  S  122.304 
iaii2t  and  §  123.404(a)  (2) )  only  to 
those  cases  w  here  the  offering  or  develop- 
ment of  a  health  service  is  being  pro- 
posed, instead  of  covering  expenditures 
made  for  both  health  and  nonhealth  pur- 
poses by  "health  care  faciUties"  and 
"health  maintenance  organizations."  One 
commenter  asserted  that  the  Act  does 
not  provide  for  reviews  of  capital  ex- 
penditures, but  only  for  reviews  of  new 
institutional  health  services.  This  would 
have  the  effect  of  eUminating  the  cover- 
age of  large  capital  expenditures  for  ad- 
ministrative support  functioios  (e.g.. 
computers,  parking  garages,  staff  resi- 
dences, and  employee  restaurants) .  The 
Secretary  disagrees  with  this  interpreta- 
tion because  one  important  goal  of  the 
required  certificate  of  need  program  is 
to  contain  the  rapidly  rising  costs  Qf 
providing  health  care.  In  section  2  of 
Pub.  L.  93-641.  Congre.ss  made  the  find- 
ing that  increases  in  the  cost  of  healtli 
care  have  been  both  uncontrollable  and 
inflationary.  Furthermore.  Congress 
stated  that  at  this  time  there  are  insuffi- 
cient incentives  for  consumers  to  utilize 
alternatives  to  inpatient  hospital  care, 
one  of  the  prime  contributors  to  rising 
costs.  In  order  to  promote  the  alterna- 
tives to  inpatient  care  succes.sfully.  as 
well  as  to  explore  opportunities  for  con- 
trolling costs,  the  certificate  of  need 
program  must  be  able  to  Infiuence  all  ex- 
penditures by  health  institutions,  includ- 
ing expenditures  not  directly  for  patient 
care.  Capital  expenditures  made  by  a 
facility  affect  the  cost  base  which  is  nor- 
mally used  to  calculate  a  facility's  direct 
charges  and  reimbursement  by  third  par^ 
ties.  Unnecessary  capital  expenditures, 
therefore,  contribute  directly  to  unneces- 
sary increases  In  health  care  costs. 
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In  answer  to  the  comment  that  there 
are  no  siiltable  criteria  to  determine 
need  for  such  expenditures,  the  Secre- 
tary notes  that  it  Is  the  role  of  both 
State  Agencies  and  HSAs  to  develop 
criteria  for  all  new  institutional  health 
;  °rvices  which  are  subject  to  review, 
based  on  considerations  set  forth  at 
t  122.308  and  §  123.409  of  the  regiUation. 
Some  respondents  aslied  for  clarifica- 
tion as  to  when  a  series  of  capital  ex- 
penditures, each  less  than  $150,000,  con- 
r'itutes  a  smgle  expenditure  and  there- 
fore is  subject  to  review.  As  discussed 
eaiUer  in  the  Preamble,  each  State  must 
address  such  questions  in  administering 
its  own  certificate  of  need  program  in 
order  to  take  Into  account  Individual  and 
ixiique  circum.«;tances.  In  addition,  sev- 
eral requests  to  change  the  $150,000 
level  were  received.  Most  favored  lower- 
ing this  dollar  level  or  makinsr  it  con- 
sistent with  the  section  1122  dollar 
threshold  ($100.000>.  The  dollar  thresh- 
old for  section  1122  programs  was  estab- 
lished by  statute  and,  therefore,  cannot 
be  changed  through  regulation.  Based  on 
•  l)  the  experience  of  section  1122  and 
State  certificate  of  need  program.'?;  i2> 
the  fact  that  few  significant  capital  ex- 
penditures are  less  than  $150,000;  and 
(3)  the  Inflation  in  the  cost  of  medical 
equipment  in  the  years  since  the  enact- 
ment by  Congress  of  the  section  1122 
program,  the  Secretar>'  has  decided  to 
retain  the  dollar  threshold  set  forth  in 
the  proposed  rule  <l  122.304  and  5  123.- 
4D4).  States  desiring  a  threshold  con- 
sistent with  section  1122  may  set  their 
certificate  of  need  threshold  at  ^100.000, 
since  the  regulations  permit  States  to 
be  more  stringent  than  the  minimums 
set  forth  in  Federal  regulation. 

Some  respondents  favored  explicitly 
covering  the  acquisition  of  existing 
health  institutions,  through  leases  as 
well  as  changes  in  o^^^ership  by  sale  or 
donation.  The  Secretary  feels  that  the 
question  of  coverage  of  acquisitions  of 
existing  health  care  facilities  and  health 
maintenance  organizations  should  be  left 
to  the  States,  anda  this  Is  specified  at 
5  122.304(a)  (2>  and  5  123.404fa)  (2>  of 
the  final  regulations.  It  should  also  be 
rj>ted  that  the  coverage  of  "site  acquisi- 
tions" has  been  made  optional  (see  the 
discussion  which  folloTv^  In  this  Pre- 
amble of  S  123.405  (a  >  and  the  rcgula- 
Uons  at  §  1 23.404  >. 

To  sununarize  the  provisions  of  these 
regulations  with  respect  to  acquisition: 
■  a)  Capital  expenditures  in  excess  of 
$150,000  are  subject  to  review,  except 
that  site  acquisitions  and  acquisitions  of 
existing  health  care  facilities  and  health 
maintenance  organizations  '  whether 
through  sale,  lease,  or  donation)  are  ex- 
cluded from  this  requirement.  (States 
may  choose  to  require  review  of  capital 
expenditures  of  less  than  $150,000,  and 
may  choose  to  require  review  of  site 
acquisitions  and  acquisitions  of  health 
care  facilities  and  health  maintenance 
organizations. 

tb>  Coverage  is  required  of  any  other 
acquisition  flncludlng,  for  example,  ex- 
pensive   medical    equipment)    through 
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lease  or  donatiCMi  if  Its  acquisition  by 
purchase  would  have  required  review. 

(c)  If  a  State  chooses  to  cover  site 
acquisitions  and  acquisition  of  health 
care  facilities  and  health  maintenance 
organizations  by  purchase,  it  need  not 
cover  their  acquisition  by  lease  or  dona- 
tion since  the  coverage  of  such  pur- 
chases would  already  exceed  the  mini- 
mum requirements.  However.  States  are 
eJicouraged  in  such  cases  to  complete 
their  coverage  by  including  acquisition 
L>-  lease  or  donation. 

It  was  also  proposed  that  the  capital 
expenditure  threshold  not  be  applied  to 
the  termination  of  a  service,  because  in 
many  instances  (e.g..  where  servicas  may 
be  duplicative)  termination  can  lead  to 
the  kinds  of  savings  and  efficiencies  the 
Act  is  designed  to  encourage.  However, 
the  Secretary,  while"  interested  in  pro- 
nsoting  comprehensive  health  planning, 
pcrers  that  States  are  not  required  to 
cover  capital  expenditures  solely  for  ter- 
rainations  or  reductions  of  beds  or 
healtli  services.  Therefore,  §  122.304(a) 
i2)  and  5  123.404(a)(2)  (§  122.304(b) 
and  ?  123.404(a)  <2)  of  the  proposed 
regulation  >  have  been  modified  accord- 
inclv. 

With  respect  to  the  "bed  complement" 
threshold,  several  respondents  asserted 
that  the  term  "bed  complement,"  used 
in  S5  122.304(c)  and  123.404(a)(3)  of 
the  proposed  rule  and  now  in  55  122.304 
'iiM3)  and  123.404 'a)  (3^  below,  was 
confu5ing  because  it  is  presently  used 
Mr'.riably  to  denote:  (a)  an  institution's 
total  licensed  beds:  tb)  an  Institution's 
total  bed  capacity;  (c)  tlie  beds  staffed 
and  in  operation  for  any  given  period  of 
time;  and  (d)  the  allocation  of  beds  to 
various  specialities  (e.g.,  medical/surgi- 
rnl,  obstetrics,  gynecology,  etc.).  In  or- 
der that  there  be  no  ambiguity  regard- 
ing the  purpose  of  this  threshold,  the 
word  "complement"  has  been  deleted 
due  to  the  confusion  caused  by  its  sev- 
ei'al  different  connotations  and  has  been 
replaced  by  specific  definition  of  those 
bed  changes  requiring  review. 

Many  comments  were  received  regard- 
ing coverage  of  changes  in  beds.  Some 
asserted  that  the  statute  does  not  pro- 
vide for  review  of  bed  changes  because 
such  changes  do  not  necessarily  involve 
the  offering  of  a  new  institutional  health 
9er\ice.  Others  argued  that  changes  of 
OTily  one  bed,  as  required  in  §5  122.304(c) 
and  123.404(ai  (3)  of  the  proposed  regu- 
lations do  not  warrant  a  certification  of 
need  review.  Still  others  asked  that 
"conversion"  of  beds  be  excluded,  as 
long  as  the  beds  in  question  are  all  li- 
censed, since  conversions  would  not 
increase  the  overall  supply  of  beds.  It 
was  also  proposed  that  the  capital  ex- 
penditure threshold  not  be  applied  to  the 
reduction  of  the  nimiber  of  beds.  After 
Considering  all  of  the  above  comments, 
the  Secretary  has  determined  that  sub- 
stantial conversions  or  additions  in  beds 
may  affect  the  delivery  and  cost  of 
health  services.  Therefore  the  term  "sub- 
stantial" has  been  given  operational 
meaning  by  the  revisions  made  to 
9S  122.304(a)(3)  and  123.404(a)(3) 
which  now  provide  that  additions  c* 
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conversions  of  more  than  forty  beds- or 
twenty-five  percent,  whichever  is  less, 
over  a  two  year  period  must  be  covered 
regardless  of  whether  any  capital  ex- 
penditure Is  involved. 

On  this  same  subject,  one  ccmmenter 
expressed  concern  that  since  bed  use 
may  change  daily  from  one  category  to 
another  (e.g.,  "skilled  nursing  facility" 
to  "intermediate  care  facility")  it  would 
be  impossible  for  a  certificate  of  need 
program  to  regulate  these  constant  var- 
iations. Daily  bed  fluctuation  clearly 
need  not  be  subject  to  certificate  of  need 
review,  because  States  are  required  by 
the  Federal  regulations  to  review  only 
substantial  bed  changes.  States  are,  of 
course,  free  to  require  review  of  those 
bed  changes  which  are  not  covered  by 
the  Federal  regulations. 

In  addition,  a  question  was  raised  as 
to  v,-hat  is  meant  by  "relocation"  of  beds. 
The  final  regulations  at  §  122.304(a) 
(3)  and  §  123.404(a)  (3)  specify  that  relo- 
cation of  beds  "from  one  physical  fa- 
cility or  site  to  another"  requires  review. 
If  there  is  any  confusion  v.ith  respect  to 
relocation  in  particular  circiunstances, 
the  State  Agencj'  must  determine  wheth- 
er review  is  necessary. 

Regarding  $  122.304(d)  of  the  pro- 
posed regulation,  §  122.304(a)  (4)  and 
§  123.404(a)  (4)  below,  numerotis  requests 
were  made  that  the  Secretary  define  the 
term  "new  service,"  that  he  limit  re- 
views to  those  for  "substantial  changes" 
in  sei-vice,  and  that  he  specifically  ex- 
clude increases  of  a  type  of  service  al- 
ready offered.  Section  123.404(b)  of  the 
proposed  regulations,  5 123.404(c)  of  the 
final  regulations,  prorides  that  the  State 
Agency  shall  issue  a  description  of  the 
scope  of  coverage  of  its  program.  In  do- 
ing so,  it  will  define  such  terms  as 
necessary. 

Numerous  questions  about  whether 
various  specific  services  are  x;overed  can 
be  an.='.vered  simply:  any  service  is  cov- 
ered if  it  is  included  in  the  scope  of 
coverage  developed  by  the  State.  This 
scope  of  coverage  must  be  at  least  as 
broad  as  the  definition  of  "health  serv- 
ices" set  forth  at  §  122,301  (d)  and  5  123.- 
401  (d\  but  may  be  more  compre- 
hensive. 

One  commenter  also  siiggested  that 
§  122.304(d)  of  the  proposed  regulation, 
§  122.304(ai '4),  and  §  123.404(a)  (4) 
below,  be  amended  to  require  review  of 
new  services  which  were  not  offered  on 
a  regular  basis  witliin  the  12  month  pe- 
riod prior  to  the  date  of  application  for 
review,  rather  than  the  12  month  period 
prior  to  the  time  such  services  would 
be  offered  as  presently  required.  Insuffi- 
cient rationale  was  presented  to  support 
this  change  and  it  has  not  been  made. 

Three  commenters  asked  what  was 
meant  by  the  phrase  "on  a  regular  ba- 
sis" as  used  In  S  122.304(d)  of  the  pro- 
posed regulation,  5  122.304(a)(4)  and 
J  123.404(a)  (4)  below.  This  phrase 
serves  to  modify  "new  service,"  and  It 
is  expected  that  it  will  be  given  opera- 
tional meaning  by  each  State, 

Questions  were  received  concerning 
the  meaning  of  "health  services  oflfered 
in  or  through  a  health  care  facility  or 
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healtii  maintenance  organization  •  •  »- 
'emphasis  added,  in  §  122.304(d)  of  the 
proposed  regulation,  and  5  122.304(a> 
'  4 ' .  and  §  123.404(a)  (4)  below) .  The  ef- 
fect of  the  word  "through"  is  that  those 
services  not  offered  physically  in  the  in- 
stitution subject  to  review,  but  which  tire 
offered  to  a  substantial  extent  on  behalf 
of  such  an  institution  by  others,  are  re- 
quired to  be  reviewed  for  certificate  of 
need  pui-poses. 

One  State  suggested  granting  an  ex- 
ception to  certificate  of  need  review  for 
"experimental  programs"  of  one  year 
duration  if  no  capital  expenditure  is  in- 
volved. Tlie  Secretary  does  not  feel  that 
such  programs  should  be  exempted  from 
review,  since  they  may  have  a  substan- 
tial impact  upon  the  provision  of  other 
services  and  the  allocation  of  resources 
within  the  State.  However.  State  Agen- 
cies could  process  such  cases  expedi- 
tiously if  the  appropriate  exception  to 
procedures  has  been  sought  from  and 
granted  by  the  Secretary.  (See  the  dis- 
cussion in  this  Preamble  of  §  122.307  and 
§  123.408.) 

In  addition,  several  respondents  ques- 
tioned the  requirement  for  review  of 
changes  in  physical  facilities  in  emer- 
gency situations  (e.g..  the  replacement 
of  a  furnace)  or  In  cases  where  another 
public  regulatory  body  Imposes  condi- 
tions that  the  institution  must  meet  in 
order  to  continue  in  operation  (e.g.. 
compliance  with  fire  and  other  safety 
codes).  These  sorts  of  changes,  if  sub- 
ject to  review  under  the  State  program, 
can  be  reviewed  "expeditiously"  if 
agencies  apply  for  and  receive  from  tlie 
Secretary,  under  §  122.307  and  §  123.408 
of  the  regulations,  an  exception  to  the 
procedures  required  for  review. 

Finally,  because  the  proposed  regu- 
lation did  not  provide  sufficient  time  for 
States  to  develop  an  adequate  scope  of 
coverage,  the  time  allowed  to  publish  the 
scope  of  services  covered  htis  been  made 
more  flexible  in  §  123.404(c)  (which  was 
§  123.404(b)  of  the  proposed  regulation) . 
Publication  is  now  required  before  an 
agency  reviews  new  institutional  health 
services. 

§  123.405    Enforcement. 

Several  commenters  requested  speci- 
fication of  a  maximum  period  for  com- 
mencement of  the  development  or  offer- 
ing of  a  new  institutional  health  service 
following  the  granting  of  a  certificate 
of  need  and  a  maximum  number  of  re- 
newals. Although  these  comments  have 
merit,  the  Secretary  believes  provisions 
such  as  these  should  be  developed  by 
the  individual  States  in  administration 
of  their  own  certificate  of  need  pro- 
grams, rather  than  by  the  Federal  Gov- 
ernment. The  Secretary  notes  that 
nothing  in  the  Act  or  in  this  regulation 
precludes  a  State  from  adopting  such  a 
provision.  Therefore,  these  suggestions 
have  not  been  followed.  Another  com- 
menter suggested  a  provision  specifying 
tliat  the  maximum  life  of  a  certificate 
should,  in  no  event,  exceed  the  useful 
or  depreciable  life  of  major  equipment  or 
facilities.  While  this  suggestion  may  be 
followed   by  any  State,   the  Secretary 


has  not  adopted  it  for  the  rea-on  giver. 
above. 

One  commenter  suggested  the  addi- 
tion of  a  provision  requiring  the  denial 
of  a  certificate  of  need  where  the  appli- 
cant is  a  facihty  which  has  received 
funds  under  Title  VI  of  the  Public  Health 
Service  Act  (the  Hill-Burton  program' 
and  has  failed  to  fulfill  its  assurances 
of  provision  of  "free  care'  and  "com- 
munity service."  This  suggestion  was  not 
accepted  because  there  is  no  statutory 
basis  for  such  an  approach,  and  because 
sanctions  exist  under  Title  XVI  of  the 
Act  to  deal  with  this  specific  problem. 

The  following  additional  provision 
was  recommended  by  one  commenter: 
"In  providing  for  sanctions  as  required 
in  (b)  above,  the  Governor  may  request 
as  part  of  an  agreement  under  section 
123.105  and/ or  section  123.106  (of  the 
proposed  regulation  governing  State 
Agencies) ;  Federal  co<^)eration  tlirough 
the  Intergovernmental  Cooperation  Act 
of  1968,  pub.  L.  90-577;  82  Stat.  1098 
(1968)  or  other  appropriate  method." 
The  commenter  added  that  by  allowing 
States  to  request  cooperation  from  the 
Department  and/or  through  the  Fed- 
eral Intergovernmental  Cooperation  Act. 
certain  States  may  be  able  more  effec- 
tively and  economically  to  achieve  the 
results  desired.  Another  commenter 
recommended  that  as  a  further  sanc- 
tion the  Depai-tment  should  assist  the 
State  by  prohibiting  conveyance  of 
funds  within  its  control  (e.g..  Medicare 
and  Medicaid  reimbursements)  to  facih- 
ties  in  violation  of  certificate  of  need. 
Neither  of  these  suggestions  can  be  ac- 
cepted since  at  this  time  there  is  cur- 
rently no  authority,  beyond  that  pro- 
vided in  section  1122  of  the  Social  Se- 
curity Act,  for  the  Federal  Government 
to  act  generally  to  enforce  State  de- 
terminations of  need.  Moreover,  the 
State's  sanctions  themselves  must  be 
effective  in  preventing  the  offering  or 
development  of  uiuieeded  services  and 
facilities,  thus  negating  any  need  for 
the  Federal  sanctions  suggested. 

A  change  in  wording  of  §  123.405 1  a  •  i  r. 
was  recommended  by  one  commenter, 
from  "only  those  new  institutional 
health  services  *  *  •  found  to  be  needed" 
to  "only  those  new  Institutional  health 
services  *  •  *  found  •  •  •  to  meet  the 
adopted  criteria  of  the  State  Agency  as 
well  as  the  appropriate  Health  System 
Agency  (ies)  ".This  suggestion  may  be  in- 
terpreted one  of  two  ways:  Fust,  the 
wording  could  require  that  both  the 
State  Agency  and  the  HSA  would  have 
to  ^ree  that  a  proposed  new  service  met 
their  adopted  criteria,  which  would  hav  e 
the  effect  of  giving  HSAs  a  veto  rather 
than  the  recommendatory  function 
given  them  by  section  1513<f'.  Aiten-ia- 
tively,  the  wording  could  be  interpreted 
to  mean  that  the  State  Agency  would 
have  to  adopt  any  criteria  adopted  by 
the  HSA.  This  would  be  contrar>-  to 
section  1532(a)  of  the  Act,  which  man- 
dates that  HSAs  and  State  Agencies 
each  develop  procedtires  and  criteria. 
Since  either  interpretation  would  be  in- 
consistent with  the  Act,  the  suggestion 
cannot  be  accepted.  Moreover,  ih?  Sec- 


retary notes  that  the  requirement  of  a 
f  i  ding  1.11  need  k;  derived  from  the  .*t:ii- 
ui'?  and  mu'^t  therefore  be  kept  in  tl-.e 
regulation. 

Another  commenter  expressed  concern 
that  the  language  in  s  123.405(b)  implied 
that  certificate  of  need  and  licensure  are 
dependent  upon  each  other  and  that  this 
!■=  impracticable  if  tied  to  §  123.106(bM6' . 
the  review  of  existing  institutional 
health  services  for  appropriateness,  be- 
cause an  entire  institution  "would  be  at 
risk  for  a  small  part  of  its  operation  that 
IS  deemed  unnecessary  and  because  of 
decisions  after  the  fact."  The  Secretary 
will  i£,sue  the  regulation  governing  re- 
views under  5  123.106(b)  (6'  at  a  future 
date  and  it  is  important  that  tlie  di.-^- 
tinction  between  the  functions  of  review 
of  existing  institutional  health  i^ervices 
and  review  of  new  institutional  health 
services  be  clear.  A  licensure  sanction 
may  be  used  to  prevent  the  offering  of  a 
new  facihty,  or  a  new  sen-ice  "in  an  exist- 
ing, already  licensed  facihty,  if  the  State 
selects  it  as  a  sanction  under  its  cer- 
tificate of  need  program.  a£  set  forth 
in  5  123.405(b).  although  licensure  is 
only  one  example  of  a  sanction  that  a 
State  may  use.  Additionally,  it  should  be 
reiterated  here  that  the  enforcement  re- 
quirement applies  only  to  certificate  of 
need  reviews,  not  to  reviews  of  pro- 
posed new  institutional  health  services 
under  section  1523(aM5)  of  the  Act  or 
of  existing  institutional  health  services. 
Section  123.405(b)  lists  several  types  of 
sanctions,  and  States  may  use  one  or  a 
combination  of  the  listed  sanctions  or 
devise  alternatives  as  long  as  the  re- 
sulting provisions  ensure  that  onl,v 
needed  new  institutional  health  serv  ices 
are  offered  or  developed  within  the 
State. 

One  commenter,  objecting  to  the 
statement  in  Subpart  E  of  the  Preamble 
to  the  proposed  regulation  that  "sanc- 
tions leading  to  the  denial  of  reimburse- 
ments •  •  •  are  not,  in  themselves,  suffi- 
cient sanctiOTs  •  •  •,"  stated  that  pro- 
vider sanctions  should  be  viewed  on  their 
merits  in  a  particular  locale.  Denial  of 
reimbursement  may  be  effective  in  de- 
terring a  certificate  of  need  regulation 
violation.  However,  Title  XV  requires 
that  "only  those  services,  facihties  and 
organizations  found  to  be  needed  shall 
be  offered  or  developed."  Such  a  sanction 
would  not  apply  to  all  institutional 
health  services;  for  example,  it  would 
not  affect  new  services  aimed  entirely  at 
the  private-pay  market  which  might  be 
offered  or  developed  despite  a  negative 
finding  by  a  State  Agency. 

One  commenter  objected  to  "criminal 
penalties,"  as  a  sanction  (§  123.405(b'  •. 
and  another  stated  that  the  eniunerated 
sanctions  were  too  severe  and  should  be 
an  individual  State  prerogative  All 
types  of  sanctions  listed  iri  5  123.405' b' 
ore  examples  of  sanctions  which  mifht 
be  used  by  States  and  are  intended  to  be 
illustrative  only. 

A  commenter  requested  thp.t  tiie  rp'!"- 
lation  provide  for  both  "conditional"  and 
'■partial'  certification  to  permit  thi? 
State  Agency  to  attach  conditions  or  to 
approve  part  of  the  application.  The 
Secretarv-  believes  it  is  not  appropriate 
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for  the  regulatlMi  either  to  prohibit  or 
require  this.  A  change  has  been  made 
m  S  123.407(10.(5)  to  clarify  that  States 
may  attach  conditions  to  a  final  decision 
If  the  State  program  provides  for  such 
a  procedure. 

To  allow  States  more  flexibility  In  de- 
termining sanctions,  one  commenter 
suggested  the  following  word  change  in 
paragraph  (b) :  from  "•  •  •  which  the 
Secretary  finds  appropriate  •  •  •"to 
"•  •  •  which  the  Secretary  finds  suffi- 
cient •  •  •".  The  Secretary  £«rees  that 
this  suggested  rewording  more  clearly 
reflects  the  Intent  of  the  legislation  and, 
therefore,  has  Incorporated  this  change 
to  the  regulation. 

Many  commenters  stated  that  the  re- 
Tlew  of  predevelopment  activities  involv- 
ing a  capital  expenditure  in  excess  of 
$150,000  (9  123.405(a)  of  the  proposed 
fegulatlon  and  S  122.304(b)  and  S  123.- 
404(b)  below)  would  be  inappropriate 
interference  with  institutional  manage- 
ment because  the  planning  for  new  serv- 
ices is  a  vital  function  of  a  business.  One 
Qbeerved  that  hospitals  enter  Into  feasl- 
talllty  studies  as  part  of  their  long-range 
planning  in  Uie  normal  course  of  busi- 
ness, and  that  health  planning  agencies 
would  not  be  performing  such  activities 
ftn*  institutions.  Others  remarked  that 
no  mention  was  made  of  predevelopment 
activities  in  the  Act.  However,  the  stat- 
ute does  require,  at  section  1523(a)  (4) 
(B),  that  State  certificate  of  need  pro- 
9ams  provide  for  review  and  determi- 
nation of  the  need  for  new  institutional 
bealth  services  "prior  to  the  time  such 
aervices,  facilities,  and  organizations  are 
offered  or  developed  or  substantial  ex- 
pmdltures  are  undertaken  In  prepara- 
tion for  such  offering  or  development 
•  •  •".  Therefore,  the  required  review  of 
certain  predevelopment  activities  must 
be  retained. 

Based  on  the  comments  received,  the 
Secretary  has  reconsidered  the  require- 
ment that  site  acquisition  be  reviewed. 
It  has  been  pointed  out  that  institutions 
fnquently  acquire  real  estate  as  oppor- 
tanlties  arise,  often  for  investment  pur- 
poses, and  with  no  definite  plans  for  de- 
velopment or  expansion.  Since  the  pur- 
pase  of  this  threshold  is  to  review  ac- 
iJODB  closely  related  to  the  offering  or 
development  of  health  services,  the  ac- 
qslsitlon  of  land,  which  is  not  necessar- 
ily development-related,  is  no  longer  re- 
quired by  regulation  to  be  reviewed. 
Also,  prellmlnAry  plans .  siu-veys,  and 
studies,  on  the  basis  of  the  arguments 
stated  above,  could  be  said  to  fall  within 
the  normal  course  of  business;  because 
th^  represent  a  very  early  and  specula- 
tive stage  of  development,  the  regula- 
tkm  does  not  require  these  to  be  re- 
viewed unless  the  State  program  so  spec- 
ifies. Consequently,  the  terms  "site  ac- 
(jtiisition"  and  "preliminary  plans,  sur- 
veys, and  studies"  have  been  deleted 
from  the  deOnltlon  of  predevelopment 
activities  found  In  S  123.403(a)  of  the 
proposed  regulation  { 122.304(b)  and 
1123.404(b)  below  of  the  regulations. 
However,  the  regulatlcQ  stfll  requires  a 
deiennlnailon  of  need  prior  to  sidMtea- 
tial  espendituree  In  preparation  for  the 


offering  or  devek^ment  of  a  new  InsU- 
tutlonal  health  service,  and  any  ex- 
penditure in  excess  of  $150,000  for 
architectural  designs,  plans,  working 
drawings,  and  specifications  remains 
subject  to  review.  Therefore,  this  re- 
quirement has  been  retained  but  moved 
to  §  123.404(b) .  In  addition,  language 
has  been  added  to  S  122.304(b)  and 
I  123.404(b)  in  order  to  clarify  that 
these  activities  are  to  be  covered  under 
new  institutional  health  services  subject 
to  review. 

A  commenter  pointed  out  tliat  if  a 
proponent  has  secured  arrangements 
o«r  commitments  for  financing  a  new  in- 
stitutional health  service,  this  might  in- 
fluence a  planning  agency  to  approve 
the  offering  or  development  of  a  pro- 
posed new  service;  conversely,  if  the  pro- 
posed service  then  were  not  approved, 
serious  financial  losses  to  the  applicant 
might  result.  For  these  reasons,  this  ac- 
tion has  been  Included  in  §  123.404(b)  as 
a  predevelopment  activity  which  may 
not  be  imdertaken  i^rior  to  a  determina- 
tion of  need. 

i  122.305  and  i  123.406  Adoption  and 
public  notice  of  reviciv  procedures 
and  criteria. 

Proposed  §  122.305  and  §  123.406  x-i 
forth  for  the  HSAs  and  State  Agencies, 
respectively,  the  schedule  for  the  blAop- 
tton  of  review  procedures  and  criteria 
and  the  requirements  for  publicizing  and 
distributing  these  procedures  and  cri- 
teria. A  number  of  comments  considered 
these  sections  to  be  undue  regulation  on 
the  part  of  the  Secretary  and  one  com- 
menter felt  the  sections  should  be  delet- 
ed. A  further  rationale  offered  for  de- 
letion of  S  123.406  was  that  a  State  can 
implement  the  review  of  new  institu- 
tional health  services  only  through 
existing  programs  such  as  certificate  of 
need  or  review  under  section  1122  of  the 
Social  Seciu-ity  Act,  and,  therefore,  there 
is  no  need  to  develop  and  publish  a  sep- 
arate set  of  procedures  and  criteria.  An- 
other cwnmenter  called  the  reguIatioDs 
burdensome  and  costly.  The  statutory 
basis  for  inclusion  of  these  sections  Is 
section  1532(a)  of  the  Act  which  re- 
quires HSAs  and  State  Agencies  to  fol- 
low procedures,  and  apply  criteria,  de- 
veloped and  published  In  accordance 
with  regulations  of  the  Secretary.  Tlie 
requirements  <rf  section  1532  apply 
equally  to  reviews  of  new  institutional 
health  services,  certificate  of  need  re- 
views and  section  1122  reviews  by  HSAs 
and  State  Agencies,  and  other  reviews 
of  proposed  health  services  by  HSAs. 

One  respondent  suggested  that  the  cri- 
teria for  the  present  review  of  capital  ex- 
penditures in  accordance  with  section 
1122  of  the  Social  Security  Act  should  be 
allowable  for  use  during  the  conditional 
designation  period,  implying  that  lack  of 
adequate  time  would  require  use  of  tem- 
porary measures  for  proposed  procedures 
and  criteria.  As  explained  below,  the  re- 
vised time  period  will  allow  sufficient 
ttaie  for  develcwment  of  procedures  and 
criteria. 

A*  large  number  of  commenters  ex- 
pressed opposition  to  the  three-month 


time  period  for  adoption  of  procedures 
and  criteria  in  S  122.305(a)  and  5  123.406 
(a) .  As  a  result  of  these  comments,  the 
provisions  have  iieen  changed.  Since  the 
HSAs  are  only  recently  designated  in 
many  areas,  and  a  few  State  Agencies 
are  stUl  undesignated,  the  Secretary  be- 
lieves it  unwise  to  require  adoption  of 
procedures  and  criteria  by  these  agencies 
in  such  a  short  period  because  the  HSA 
and  State  Agency  might  be  imable  to  co- 
ordinate with  each  other.  The  regula- 
tions governing  the  time  period  for  both 
HSA  (§  122.305)  and  State  Agency 
(§  123.406)  adoption  of  procedures  and 
criteria  have  been  revised  to  require  their 
adoption  prior  to  performance  of  the  re- 
view functions.  However,  under  the  au- 
thority of  sections  1515(b)  (2)  and  1521 
(b)  (2)  (A)  of  the  Act,  the  Secretary  may 
require  any  conditionally  designated 
State  Agency  or  HSA  to  adopt  review 
procedures  and  criteria  and  to  assiune 
a  review  function  at  the  earliest  practi- 
cable date  when  in  his  judgment  that 
agency  is  capable  of  domg  so. 

Others  suggested  allowing  a  specific 
time  period  for  Interested  groups  to  com- 
ment on  proposed  procedures  and  cri- 
teria, and  allowing  appeals  from  pro- 
vider groups  affected  (§  122.305(b)  and 
§  123.406(b)).  Neither  suggestion  was 
adopted  since  the  Secretary  believes  this 
is  inappropriate  detail  for  these  regula- 
tions. The  State  Agency  and  HSA  are 
required  to  give  interested  persons  the 
opportunity  to  comment,  but  a  time  limit 
may  be  set.  Either  agency  may  also  pro- 
vide for  an  appeal  if  it  desires  to  do  so. 

Several  commenters  thought  the  dis- 
tribution list  in  5  122.305(b)(1)  and 
§  123.406(b)  (1)  should  be  more  selective, 
while  others  proposed  the  addition  of 
other  persons  or  groups  to  receive  copies 
of  proposed  or  adopted  procedures  and 
criteria.  The  Secretary  agrees  that  any 
agency  which  establishes  rates  for  health 
institutions  must  receive  this  informa- 
tion so  that  the  various  regulatory 
methods  may  be  coordinated.  A  provision 
has  been  added  at  5  122.305(b)  d)  and 
§  123.406(b)  (1)  to  this  effect. 

The  requirement  at  S  122.305(b)  (2) 
and  5 123.406(b)  (2)  for  publication  of 
proposed  or  adopted  procedures  and  cri- 
teria elicited  numerous  comments.  Many 
respondents  protested  the  prohibition  on 
placement  of  the  notice  in  the  legal  no- 
tice or  classified  advertisement  sections 
of  the  newspaper.  Two  reasons  were 
given:  (1)  Placement  elsewhere  in  the 
paper  is  financially  prohibitive;  and  <2) 
exact  placement  of  the  notice  cannot 
always  be  assured,  nils  section  has  been 
revised  to  delete  the  prohibition  against 
the  placement  of  the  notice  in  legal  or 
classified  sections.  A  contrasting  sug- 
gestion was  that  publication  of  the  no- 
tice be  required  once  a  week  for  three 
consecutive  weeks  in  the  classified  or 
display  ads.  This  suggestion  was  not  fol- 
lowed, since  to  do  so  would  be  unneces- 
sarily burdensome.  Another  comment 
suggested  that  public  notice  be  given  by 
the  Issuance  of  press  releases  to  all  the 
news  media  In  the  area.  Tlils  was  not 
adopted  because  agencies  cannot  assure 
that  press  releases  win  be  used  and  no- 
tice actually  given  to  the  public  by  this 
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means.  One  commMit  dealt  specifically 
with  the  use  of  alternative  methods  for 
providing  notice  of  proposed  procedures 
and  criteria.  The  suggestion  was  incor- 
porated into  the  revised  regulaticm  by 
adding  §  122.305(b)  (3)  and  S  123.406(b> 
3).  which  allow  the  HSA  or  the  State 
J^sency  to  receive  an  exception  to  this 
requirement  in  certain  instances  where 
r.  suitable  alternative  means  is  proposed. 
Other  comments  involved  suggestions 
for  post-adoption  actions.  These  ranged 
from  holding  a  public  hearing  to  give 
reasons  for  not  adopting  comments  to 
providing  for  a  written  appeal  after 
.adoption.  These  suggestions  were  not  ac- 
( ji;t?d  because  they  Umit  too  severely 
the  flexibility  of  the  agencies.  However. 
fhe  State  Agency  or  HSA  is  free  to  add 
thf^.'-e  or  other  provisions,  not  incon- 
.>istent  with  the  regulation.^,  as  it  deems 
iiecessarv. 


One  commenter  a.sked  for  clarification 
of  the  term  "unit  of  local  government" 
in  5  122.305(b)(1).  The  term  is  defined 
at  42  CFR  122.1  (q) .  To  be  consistent  with 
tlus  reference,  the  term  has  been 
changed  to  "units  of  general  local  gov- 
ernment." 

5  123.406    Adoption   and    public    r.oiict^ 
bjj  State  Agencies. 

One  commenter  noted  that  the  SHCX: 
and  one  or  more  HSAs  in  the  State  may 
not  exist  at  the  time  the  State  Agency 
adopts  its  procedm-es  and  criteria,  and. 
therefore,  the  regulation  should  speak 
to  this  circumstance  in  S  123.406(b)  (li. 
No  change  to  the  regulation  is  required, 
since  the  State  Agency  may  fulfill  its  re- 
quirement by  distribution  to  those  agen- 
cies which  exist  at  the  time  of  adoption 
and  to  the  others  upon  their  establisii- 
ment. 

One  commenter  suggested  that  the 
public  notice  of  procedures  and  criteria 
for  a  State  Agency  serving  a  State  with 
an  interstate  standard  metropolitan 
statistical  area  should  be  published 
throughout  that  area  (5  123.406(b)  (2) ) . 
The  Secretary  believes  that  sufficient 
public  notice  has  Ijeen  provided  for  in 
the  regtilations  and  that  the  addition  of 
such  a  requirement  would  be  unnecessar- 
ily burdensome  to  the  State  Agency. 

§  122.306    Health  systems  apencv  pro- 
cedures: general  comments. 

A  commenter  said  that  the  review  of 
HMOs  by  HSAs  must  be  more  clearly  ad- 
dressed in  the  regulations  if  it  is  to  be 
meaningful.  The  commenter  claimed 
that  existing  procedures  for  review  by 
the  Department  of  HMO  grants  would 
make  HSA  review  and  comment  redun- 
dant. However,  HSAs  are  required  by 
.section  1513(f)  of  the  Act  to  review  and 
make  recommendations  to  State  Agen- 
cies respecting  the  need  for  new  institu- 
tional health  services,  which  would  In- 
rhide  those  provided  in  or  through 
HMOs,  as  well  as  new  HMOs  themselves.  * 
This  review  would  be  based  on  the  agen- 
cies" criteria,  which  might  well  be  differ- 
ent from  those  established  by  the  Secre- 
tary   for   reviewing    the    HMQ    grant 
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proposal.  The  HSAs  nonetheless  are  en- 
couraged to  coordinate  their  reviews 
with  other  required  reviews  of  HMO 
proposals,  including  for  examiHe  their 
reviews  of  proposed  uses  of  Federal  funds 
under  sectiMi  1513(e)  of  the  Act.  a  pro- 
gram for  which  the  Secretary  will  soon 
issue  regulations. 

5  123.407  State  Agency  procedure^::  go7i- 
eral  comments. 

It  was  suggested  that  §  123.407  be  re- 
written to  coincide  with  the  procedures 
for  section  1122  of  the  Social  Security 
Act.  It  is  expected  that  section  1122  re- 
views and  reviews  of  new  institutional 
health  services  (including  certificate  of 
need)  will  be  closely  coordinated  at  the 
State  and  HSA  level.  In  fact,  pursuant  to 
section  1532  of  the  Act.  many  of  tlie  pro- 
cedures for  reviews  imder  section  1122 
are  identical  to  those  for  rexnews  of  pro- 
posed new  institutional  health  services. 
Howexer.  since  the  authority  and  re- 
sponsibility for  the  secticm  1122  pro- 
gram rests  with  the  Federal  Government, 
it  is  necessary  that  the  regulation  per- 
taining to  this  review  provide  the  neces- 
sary detail  so  that  ambiguity  and  dif- 
fering State-by-state  interpretations  do 
not  exist.  With  respect  to  reviews  of  new 
institutional  health  services,  the  Secre- 
tary's intent  is  to  provide  minimum  regu- 
lations in  order  to  allow  States  and 
HSAs  as  much  flexibility  as  possible  in 
developing  their  own  review  programs  to 
meet  State  and  local  needs. 

5  122.306' a>  and  5  128.407  ^a^  Health 
syi,tcms  agency  and  State  Agency 
procedures:  general  comments. 

Many  commenters  objected  to  the  du- 
plicate procedural  requirements  foimd  in 
S  122.306(a)  for  HSAs  and  §  123.407(a» 
for  State  Agencies.  While  secticm  1532(a) 
of  the  Act  directs  each  of  these  ag«icies 
to  make  provisions  for  carrying  out  all 
the  procedural  reqtiirements  listed  tn 
section  1532(b),  the  Secretary  recog- 
nizes that  four  of  these  procedural  re- 
quirements need  not  be  actually  per- 
formed by  l>oth  agencies  in  order  to 
achieve  the  results  required  by  the  Act. 
For  this  reason,  paragraph  (c)  was  added 
to  S  122.306  to  relieve  HSAs  of  the  re- 
quirement of  S  122.306(a)  (1)  for  written 
notification  of  the  beginning  <rf  a  review, 
if  the  State  Agency,  in  performing  its 
function  imder  5  123.407(a)(1)  gives 
such  notification.  Also  §  122.306<d'  and 
§  123.407(c)  were  added  to  permit  the 
HSA  and  State  Agency  to  coordinate  the 
three  functions  listed  so  that  if  one 
agency  provides  for  performance  of  the 
function,  the  other  agency  is  not  required 
to  do  so.  These  three  functions  are  those 
of  requiring  certain  Information  from 
persons  subject  to  review;  submission  of 
periodic  reports  by  providers  and  others 
respecting  development  of  proposals  sub- 
ject to  review;  and  submission  of  letters 
of  intent  in  the  case  of  ccmstruction  proj- 
ects. In  additlMi,  the  HSA's  provision  of 
the  opportunity  for  a  pubUc  hearing  dur- 
ing the  course  of  review  may  satisfy  this 
required  procedure  for  the  State  Agoicy. 
if  the  State  program  so  specifies. 


40)11 

i  123.407^&>     Procedure  of  agencies  dele- 
gated State  Agency  functions. 

A  comment  was  received  suggesting  the 
inclusion  of  language  referring  to  the 
procedures  adopted  and  utilized  by  agen- 
cies other  than  the  State  Agency,  when 
such  functions  are  delegated  to  sucii 
agencies  in  accordance  with  5  123.107.  It 
is  anticipated  that  appropriate  language 
will  be  added  to  5  123.1  (when  Subpart  A 
of  Part  123  is  finally  adopted)  to  require 
that  reference  to  the  State  Agency  witli 
respect  to  a  particular  function  shall  be 
deemed  reference  to  the  agency  which  Ls 
performing  that  function  under  an  ap- 
propriate agreement  with  the  State 
Agency. 

t  122.306^0' <1>  and  i  123.407' a  ■:■ 
Notification  of  the  beginning  of  a  r,-- 
vicu-  by  health  systems  agencie.'!  c.7id 
State  Agencies. 

Several  commenters  suggested  th-r-.i  t!ie 
notification  of  the  beginning  of  a  review 
by  ti-.e  HSA  or  State  Agency  should  be 
made  only  upon  receipt  of  a  completed 
application.  Tlie  Secretary  beUeves  that 
tliis  matter  is  best  left  to  the  agencies  to 
address  in  their  published  procedures. 

Farther,  the  Secretary,  in  order  to  pre- 
\ent  confusion,  has  defined  the  "date  of 
notification"  for  purposes  of  §  122.306(a> 
'1'  and  ?  123.407(a)  (1)  to  mean  the  date 
on  which  notice  to  affected  persons  Ls 
sent  or  the  date  on  which  notification 
appear.":  in  the  newspaper,  v.hichever  dm*- 
IS  later. 

Several  comments  suggested  that  the 
minimum  30-day  period,  required  to  be 
allowed  for  affected  persons  to  request 
a  public  hearing,  may  be  too  long  in 
emergency  situations.  In  response,  the 
parenthetical  phrase,  "which  period  mav 
not  be  less  than  30  days  from  the  dati 
of  the  written  notificatlMi  i%quired  by 
this  subparagraph,"  has  been  deleted 
from  5  122.306(a)(1)  and  J  123.407(a> 
111.  Section  122.306(a)(7)  and  {  123.407 
'a)  (7),  dealing  with  pubUc  hearings  in 
the  course  of  agency  review,  have  been- 
modified  to  provide  that  such  heartags 
must  be  held  wlthm  a  reasonable  period 
from  the  date  of  written  notification  to 
affected  persons  of  the  beginning  of  a 
review. 

Other  commenters  recommended  per- 
mitting the  legal  notices  section  of  a 
newspaper  to  be  the  medium  for  notify- 
ing "affected  perswis."  Sections  122.306 
<a)(l.  and  123.407(a)(1)  require  the 
HSA  and  State  Agency  to  notify  mem- 
bers of  the  public  through  newspapers  of 
general  circulation  but  do  not  specify 
the  particular  section  of  the  newspaper. 
Thus,  there  is  no  need  to  change  this 
language. 

Several  commenters  requested  that 
certain  groups  be  specifically  mentioned 
in  the  definition  of  "affected  persons"  in 
5  122.306(a)(1)  and  5  123.407(a)(1). 
Among  the  organizations  proposed  to  be 
included  were  hospital  councils.  Medi- 
care fiscal  intermediaries,  and  PSROs. 
These  organizations  have  not  been 
named,  but  the  Secretary  did  ccmsider  it 
necessary  to  include  specific  mention  of 
any  agency  which  estaWishes  rates  for 
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health  inslituiions  so  that  the  various 
regulatory  methods  may  be  coordinated. 
Accordingly,  language  has  been  added  at 
9  123.407(a>  <l)  to  Include  such  agencies 
in  the  lists  of  "affected  persons"  who  re- 
.  reive  notification  of  the  schedule  for  re- 
view. In  addition.  HSAs  and  State  agen- 
cies may  expand  this  minimum  definition 
to  Include  other  Individuals  and  orga- 
nizations. 

It  was  al.so  .suggested  by  several  com- 
menters  that  notification  to  "affected 
persons"  should  be  allowed  by  means 
other  than  direct  mail.  As  Indicated  in 
S122.306ta)(l)  and  i  123.407(a)  (1)  of 
the  regulations,  these  personj^jjaay  be 
notlBed  through  a  regular  "'^tem  of 
mafled  notices,  such  as  newsletters, 
rather  than  by  individual  letters  an- 
nouncing single  reviews. 

One  commenter  suggested  stronger 
lanfuage  to  encourage  increased  utiliza- 
tion of  newspapers  for  public  notice.  The 
Secretary  has  determined  that  the  pres- 
ent language  adequately  carries  out  the 
intait  of  the  statute. 

A  comment  was  received  requesting 
the  Inclusion  of  language  to  allow  notice 
through  other  communications  media,  in 
addition  to  newspapers  of  general  circu- 
latton.  However,  such  additional  notice 
Is  not  prohibited  by  the  language  of 
i  122.306(a)(1)  and  §  123.4a7(a)  (1). 

8  122.306(0"  i )  Notification  of  the 
beginning  of  u  review  by  hfalth  sys- 
tems agencies. 

One  commenter  .suggehUnl  tliat  the 
responsibility  for  WTitten  notification  to 
affected  persons  be  placed  upon  the  ap- 
plicant, rather  than  upon  the  HSA.  Sec- 
tlm  1532(b)  Ui  of  the  statute  requires 
onfcr  that  each  HSA  and  State  Agency  in- 
dude  In  its  procedures  a  requirement  for 
written  nptice  to  affected  persons.  The 
Secretary  believes  that  the  as.signment  of 
revonsibility  for  tiiis  notification  is 
more  properly  dealt  with  by  HSAs  and 
State  Agencies  as  they  develop  review 
prccedures,  than  by  Federal  regulation. 

5  122.30fi<a)<2)  end  I123.407ia)  (2> 
Health  systems  agency  and  State 
Agency  schedules  for  review. 

Comments  were  received  recommend- 
ing that  schedules  for  reviews  by  the  HSA 
and  State  Agency  of  new  institutional 
health  services  consist  of  two  separate 
90-day  review  periods,  rather  than  the 
single  90-day  period  required  in  8  122.306 
(a)(2)  and  5  123.407(a)(2)  of  the  pro- 
pceed  regulations.  Experience  with  the 
section  1122  program  suggests  that  a 
M-day  period  is  usually  adequate  to  com- 
I^ete  the  review.  In  any  case,  the  re- 
qiuirement  is  that  it  be  90  days  "to  the  ex- 
tent practicable."  Finally,  there  Is  no 
legislative  history  to  suggest  that  Con- 
gress Intended  a  180-day  period  of  review 
for  each  new  proposed  service.  The  180- 
day  period  Is  longer  than  the  ^levlew  pe- 
liod  normally  found  In  State  certificate 
of  need  programs,  and  It  could  represent 
a  substantial  and  costly  delay  to  the 
proponent  of  a  new  Institutional  health 
senlce.  For  these  reasons  this  proposal 
has  not  been  accepted. 


RULES  AND  REGULATIONS 


Savoia!  romm.n  cvs  recommended 
!.jr.l  a  coiK'Uireri<  r^-'. 'cw  be  i\:quired  by 
the  HSA  and  Stau-  .A.frcncy  Other  com- 
niei'J.crs  hUggesteJ  th:''  a  .•~ecnif-ntial  re- 
view be  mandated.  The  regulation 
specifies  neither,  and  therefore,  allowf 
either  type  of  review  to  take  place  within 
the  reqiiired  time  period 

One  ccKiunent  was  i-eiPived  iuggcbiing 
tliat  the  review  by  the  Stat*  Agency  and 
HSA  be  a  joint  review,  or  tliat  the  State 
Agency  waive  its  option  to  review  pro- 
posals. This  suggestion  is  contrary  to 
the  statute,  which  i-equires  distinct  re- 
views by  the  HSA  (section  15]3if>  >  and 
tlie  State  Agency  i. sections  1523'a)(4) 
<b»  and  1523(a)  t5))  of  proposed  ne« 
institutional  health  services. 

Several  comments  were  re«  eived  re- 
questing clarification  of  those  activitieB 
which  must  be  performed  within  tlie  90- 
day  review  period.  In  response,  the  Secre- 
tary expects  that  agencie.-;  will  liave 
reached  a  decision,  pursuant  to  their 
adopted  procedui-es,  within  the  90-day 
review  period.  The  Secretar>-  notes  that 
a  public  hearing  for  good  cause  shown 
occtirs  subsequent  to  a  decision,  and 
therefore  is  excluded  from  this  90-day 
time  frame.  Further,  he  notes  that 
§  123.407(a)  (2)  requires  agencies  to  adopt 
criteria  for  determining  when  it  would 
not  be  practicable  to  limit  a  review  to  90- 
days;  and  that  it  is  likely  that  these 
criteria  will  include  provision  for  those 
occasions  when  a  public  hearing  during 
the  course  of  a  review  extends  beyond 
tlie  usual  time.  He  further  notes  that  the 
period  allotted  for  HSA  review  may  not 
be  reduced  beyond  60-days  without  tlie 
written  consent  of  the  HSAs. 


Section     123.407ia}  ^2)      Stat- 
schedules  for  revictoa 

Several  comments  were  received  sug- 
gesting modifications  that  would  extend 
the  90-day  review  period.  However,  the 
present  language  already  provides  the 
opportunity  for  the  State  Agency  to  ex- 
tend the  review  period  based  upon  cri- 
teria it  establishes  for  determining  that 
the  90-day  review  period  is  not  practi- 
cable. 

A  recommendation  wa.'^  also  received 
tliat  when  a  decision  by  a  State  Agency 
is  not  rendered  within  the  90 -day  review 
period,  the  proposal  shall  be  deemed  to 
have  been  approved.  The  language  of  the 
stiitute  does  not  allow  this,  as  section 
lS23(a)(4)  requires  that  the  State  cer- 
tificate of  need  program  provide  that 
"only  those  services,  facilities  and  or- 
ganizations found  to  be  needed  shall  be 
offered  or  developed.  •  •  •"  Therefore, 
provision  has  been  made  at  §  123.407(a) 
(15)  for  cases  where  a  proposal  for  a  new 
Ipstltutlonal  health  service  has  not  been 
reviewed  in  the  appropriate  period.  The 
proposal  then  is  deemed  to  have  been 
tound  by  the  State  Agency  not  to  be 
needed. 

Two  comments  concerned  cases  in 
which  an  HSA  would  not  make  a  recom- 
•lendatlon  to  the  State  Agency  within 
the  time  allotted  by  the  State  Agency  for 
Its  review.  One  commenter  recommended 
that  States  should  be  able  to  act  on  ttie 
application  without  waiting  for  the  HBA 


recommendation,  while  the  other  fell 
that  the  State  should  not  be  able  to  make 
a  final  decision  until  It  has  received  the 
recommendation.  Section  1523(a)  (4)  and 
1523(a)  (5)  of  the  statute  and  S  123.- 
403(b)  of  the  regulation  require  the  State 
Agency  to  consider  the  recommendation 
of  the  HSA  in  conducting  its  review. 
However,  if  the  HSA  does  not  make  a 
recommendation  in  the  allotted  period 
of  time,  the  State  Agency  must  make  a 
decision  by  the  end  of  its  review  period 
without  waiting  for  the  HSA  recom- 
mendation. It  should  be  noted,  however, 
that  an  HSA  has  the  obligation  imder 
the  statute  to  make  recommendations 
within  tlie  appropriate  period. 

Some  commenters  asked  about  co- 
ordination of  procedures  and  review  time 
periods  between  HSAs  and  State  Agen- 
cies. Tlie  Secretary  notes  that  §  122.306 
la)  (2)  (i)  of  the  regulations  requires  thai 
reviews  pursuant  to  section  1513(g)  of 
the  Act  shall  not  take  longer  than  the 
period  specified  by  the  State  Agency  In 
accordance  with  42  CFR  123.407(a)(2). 
This  provision  is  necessary  in  order  that 
the  State  Agency  have  the  necessary 
flexibility  to  obtain  HSA  recommenda- 
tions on  certain  types  of  reviews  (for  ex- 
ample, reviews  under  section  1122,  which 
are  governed  by  the  provisions  of  42  CFR 
100  >. 

5  /22.306(a)  (3)       and       §  i23.407<a)  (3 
Submission  of  information  by  per-    , 
sOTis  subject  to  review  to  health  sys- 
tems agencies  and  State  Agencies. 

A  comment  was  received  which  urged 
language  allowing  an  applicant  to  make 
minor  revisions  In  a  submitted  applica- 
tion during  the  course  of  review  if  these 
revisions  would  not  change  the  scope  or 
content  of  the  application.  Others  sug- 
gested that  the  Secretary  remove  pro- 
visions in  the  proposed  rules  allowing 
amendment  of  proposals  during  a  review 
cycle.  The  Secretary  has  decided  that 
this  issue  should  be  left  to  the  individual 
States  for  resolutlOTi. 

Further,  an  addition  has  been  made  ic- 
these  subparagraphs  to  clarify  the  regn- 
lation  on  the  types  of  information  which 
agencies  may  request.  The  addition  per- 
mits agencies  to  vary  the  Informational 
requirements  according  to  the  purpose 
for  which  a  particular  review  is  con- 
ducted or  the  type  of  health  service  being 
reviewed,  provided  that  the  HSAs  and 
State  Agencies  may  require  no  informa- 
tion of  person  subject  to  review  which  i*^ 
not  prescribed  and  published  a.«  being 
required  for  that  type  of  review. 

5  722.306(a'»  i3)     Submission    oi     aihir- 
mation   ,'o  health  systems  arruci''-^ 

Several  commenters  suggested  modi- 
fications to  the  requirement,  that  HSAs 
prescribe  and  publish  a  description  of  the 
types  of  information  they  will  require 
from  persons  subject  to  review.  Tlie  pro- 
posed rules  did  not  contain  such  a  re- 
quirement. However,  the  Secretary  has 
decided  that  this  subparagraph  should 
be  changed  to  require  HSAs  to  prescribe 
and  publish  a  description  of  the  type  of 
Information  that  is  reqtiired.  in  addition 
to  its  form  and  manner. 


§  123.407(a)  (3)     Submission    of    infor- 
mation to  State  agencies. 

Other  commenters  suggested  that  the 
State  Agency  prescribe  the  information 
to  be  submitted  to  the  HSA  as  well  as 
itself  for  review  purposes.  The  Secretary 
has  decided  not  to  require  this.  However, 
in  §  122.107(c)  (14)  of  the  regulation  gov- 
erning HSAs,  these  agencies  are  required 
to  make  their  recommendations  to  State 
Agencies  in  accordance  with  the  proce- 
dural requirements  devdoped  by  the 
State  Agency.  In  other  matters,  the  Sec- 
retary encourages  coordination  between 
the  State  Agency  and  the  HSAs  within 
the  State,  in  this  and  all  other  review 
procedures.  In  fact,  provision  has  been 
made  at  §  122.306  (c)  and  (d) ,  and  §  123.- 
407(c),  to  allow  agencies  to  coordinate 
performance  of  certain  functions  in 
order  to  avoid  imnecessary  duplication  of 
effort  (see  the  discussion  under  those 
sections  of  the  Preamble).  The  submis- 
sion of  required  information  to  the 
State  Agency  Is  a  procedure  which  need 
not  be  performed  at  both  the  State 
Agency  and  HSA  level  If  one  agency  pro- 
vides for  performance  of  this  function. 

I  122. 306 (.a)  (4)  and  §  I23.407(ai  (4) 
Submission  of  periodic  reports  by 
persons  subject  to  review  to  health 
systems  agencies  and  State  Agencies. 

Several  commenters  suggested  that  an 
Institution's  long-term  plan  should  be 
deemed  sufQcient  to  meet  the  require- 
ment for  "periodic  reports"  which  must 
be  submitted  to  the  health  systems 
agency  and  the  State  Agency.  It  is  the 
responsibility  of  the  HSA  and  the  State 
Agency  to  determine  the  form  of  periodic 
report  required,  and  they  may  consider 
such  plans  acceptable.  Several  com- 
menters suggested  that  these  provisions 
for  periodic  reports  be  deleted,  but  they 
are  required  by  section  1532(b)  (5)  of  the 
Act  and  cannot  be  deleted. 

Several  commenters  expressed  concern 
with  the  content  and  timing  of  the  sub- 
mission of  periodic  reports  required  by 
both  the  State  Agency  and  HSA  and 
suggested  a  coordinated,  common  report- 
ing system.  As  is  the  case  with  certain 
other  procedures,  §  122.306(d)  and 
§  123.407(c)  permit  coordination  between 
the  State  Agency  and  the  HSA;  there  is. 
however,  no  requirement  for  it  in  the 
regulation. 

I  122.306(a)  (5)  and  ^  123.407 ^a)  i 5) 
Provisions  for  u)ritten  findings  by 
health  systems  agencies  and  State 
Agencies. 

A  comment  was  received  suggesting 
that  HSAs  contiguous  to  the  health  serv- 
ice area  in  which  the  proposed  institu- 
tional health  service  Is  to  be  located  be 
Included  among  parties  required  to  re- 
ceive written  findings.  The  Secretary 
does  not  find  this  additional  require- 
ment to  be  necessary,  since  a  contiguous 
HSA  must  be  given  notice  of  the  b^ln- 
ning  of  a  review  and  may  then  request  a 
copy  of  the  written  findings.  If  it  wishes 
to  do  so. 

Section  123.407(a)  (5)  has  be^i  revised 
to  make  It  clear  that  If  a  State  Ag&icj 
wishes  to  attach  conditions  to  its  recom- 
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mendation  or  decision,  it  may  do  so  as 
long  as  the  established  State  program 
permits  conditions  to  be  attached.  Sec- 
tion 122.306(a)  (5)  now  provides  HSAs 
may  attach  conditions  if  the  State  pro- 
gram does  not  prohibit  such  a  procedure. 

8  f22.306(a> '5»  Provision  for  written 
findings  by  health  systems  agencies. 

One  comment  was  received  asking  for 
correction  of  the  section  references  with- 
in the  parenthetical  clause  to  5  122.309, 
and  the  correction  has  been  made. 

Many  commenters  requested  deletion 
of  the  words  "final  decision  of"  from  this 
subparagraph  on  groun(is  that  HSAs 
make  only  recommendations,  not  deci- 
sions. The  phrase  has  been  retained  for 
reasons  explained  below  in  the  discussion 
of   §  122.306(a>(8'. 

I  122.306ia>'7^  and  I  123.407(a)  i7) 
Provmon  for  public  hearing  in  the 
course  of  agency  review  by  health 
systems  agencies  and  State  Agencies. 

Several  comments  were  received  on  the 
minimum  definition  to  "persons  directly 
affected"  who  are,  therefore,  entitled  to 
request  a  public  hearing  in  the  course  of 
agency  review.  Many  felt  that  the  defini- 
tion was  too  broad  and  that  certain  ele- 
ments of  the  definition  should  be  deleted 
to  give  more  fiexilibUity  to  the  HSA  and 
State  Agency.  CXhers  commented  that 
the  definition  should  include  mentiwi  of 
specific  groups,  such  as  Medicare  Inter- 
mediaries, health  care  providers  within 
the  region  served,  or  public  elected  oflB- 
cials.  either  in  addition  to,  or  in  place 
of,  current  elements  of  the  definition. 
The  Secretary  has  determined  that  any 
agencies  which  establish  rates  for  health 
care  facilities  or  HMOs  in  the  State  or 
health  service  area  should  be  included  in 
this  definition.  Furthermore,  HSAs  or 
State  Agencies  may  expand  the  definition 
in  their  adopted  procedures. 

Several  comments  stated  that  the  term 
"hearing"  in  many  States  requires  spe- 
cial treatment  under  State  law  and  sug- 
gested that  a  less  formal  term  be  used, 
such  as  "public  meeting."  The  term 
"hearing"  is  retained  in  S122.306(a)  (7) 
and  §  123.407(a)  (7)  and  (8),  since  It  is 
the  term  used  in  section  1532(b)  (8)  of 
the  Act.  A  comment  was  also  received 
recommending  that  the  regtilation  pro- 
vide for  the  following:  right  to  repre- 
sentation by  counsel ;  right  to  require  the 
availability  of  dociunents;  written  rec- 
ords of  hearings;  pre-hearing  discovery, 
and  pre-hearing  conference;  and  receipt 
of  testimony  under  oath.  However,  speci- 
fication of  the  degree  of  formality  of  the 
hearing  has  been  left  to  the  agency's 
procedures. 

Other  commenters  objected  to  repeti- 
tive public  hearings  and  asked  that  this 
psu^graph  be  deleted.  Some  commenters 
felt  that  a  single  hearing  should  be  held 
by  the  HSA  while  others  were  of  the 
oi^nion  that  only  the  State  Agency 
should  hold  a  public  hearing.  Sectlcm 
1532(b)  (8)  of  the  statute  requires,  how- 
ever, that  each  agency  make  provlsl(« 
for  puMic  hearings  In  tike  course  of 
agency  review.  It  sfaould  be  noted,  how- 
ever, that  nothtais  In  this  regulation  re- 
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quii-es  more  than  a  single  public  hearing 
for  a  proposed  new  institutional  health 
service,  and  nothing  in  it  prohibits  the 
holding  of  a  single  public  hearing  for 
consideration  of  more  than  one  new  in- 
stitutional health  service  proposal.  Tlie 
regulations  explicitly  provide  at  §  123.407 
(a)  (7)  (ii)  that  the  State  Agency  may 
consider  the  provision  of  an  opportimlty 
for  a  public  hearing  by  the  HSA  as  satis- 
fying the  State  Agency  requirement. 

One  comment  was  received  asking  tliat 
the  public  be  allowed  to  comment  at 
meetings  at  which  the  applicati(Mi  is 
scheduled  for  discussion  or  other  action. 
AH  business  meetings  of  the  HSA  and 
State  Agency  must  be  open  to  the  pubhc 
and.  should  the  HSA  or  State  Agency 
decide  to  use  the  meeting  at  which  the 
application  is  reviewed  as  a  public  hear- 
ing for  the  piu-pose  of  accepting  com- 
ments, It  may  do  so.  The  regulations  pro- 
vide that  the  procedure  for  such  a  public 
hearing  must  permit  any  person  to  pre- 
sent testimony. 

Some  commenters  asked,  without  spec- 
ifying any  details,  that  persons  request- 
ing a  hearing  sometimes  be  required  to 
bear  the  cost  of  the  hearing.  HSAs  and 
State  Agencies  are  funded  for  the  pur- 
pose of  carrying  out  certain  functions, 
including  the  provision  of  an  opportunity 
for  pubhc  hearing.  The  Secretary  feels 
that  for  agencies  to  charge  fees  expressly 
for  conducting  public  hearings  would  un- 
duly restrict  public  participation,  con- 
trary to  the  intent  of  the  Act.  The 
regulations  have  been  revised  at  i  122.306 
(aM7).  S  122.306(a)(8),  |  123.407(a)  (7) 
and  S  123.407(a)  (8)  so  as  to  prohibit 
State  Agencies  and  HSAs  from  imposing 
fees  for  hearings  requested  by  "persons 
directly  affected"  or  hearings  for  "good 
cause  shown."  This,  of  course,  does  not 
preclude  a  States  requiring  an  E4>plica- 
tion  fee  in  its  certificate  of  need  program, 
even  though  the  review  process  may  en- 
tail a  hearing. 

One  commenter  proposed  that  the  pro- 
cedures for  holding  hearings  coincide 
with  procedures  In  the  section  1122  reg- 
ulatlcm.  Ttie  regiUaticMis  permit,  but  do 
not  require,  the  HSA  or  State  Agency  to 
develop  the  procedures  for  hearings  to 
coincide  with  the  section  1122  hearing 
procedures. 

Several  comments  were  received  re- 
garding procedures  for  presenting  testi- 
mony. Some  contended  that  time  limits 
should  be  set  for  each  person  proposing 
to  testify  and  that  groups  should  be  re- 
quested to  provide  a  single  speaker. 
Others  urged  that  a  notice  of  intent  to 
give  testimony  be  required  prior  to  the 
public  hearing,  with  tlie  applicant  being 
furnished  a  list  of  those  to  testify.  Still 
others  sought  clarification  as  to  whether 
written  testimony  would  satisfy  the  re- 
quirement of  a  public  hearing.  TTie  regu- 
lations leave  procedural  details  of  this 
nature  to  the  HSA  and  State  Agency  and 
do  not  preclude  any  of  the  above.  As 
stated  above,  i  122.306(a)  (7)  (for  HSAs) 
and  S  123.407(a)(7)  (for  State  Agen- 
cies) provide  that  there  must  be  an  op- 
portunity for  an  open  puUlc  hearing,  aft 
which  any  po^on  may  present  testlmonr. 


KOERAl  IfOISTiR,   VOL   41,  NO.    14— *«IDA¥,   JANU*»V    21,    1977 


'         FEDERAL  REOtSTEff,  VOL  4t,  NO.   14 — FRIDAY,  JANUARY  21,    1977 


4014 


Comments  were  received  asking  that 
there  be  clarification  as  to  the  notice  of 
public  hearings  during  the  review.  The 
regulations  provide  for  the  HSA  and 
State  Agency  to  develop  the  procedure  to 
oe  used  to  notify  persons  of  public  hear- 
ings, and  this  procedure  Is  required  to  be 
provided  In  the  notification  of  the  begin- 
ning of  a  review  pursuant  to  5  122.306 
Ma*t(l)  and  5123.407(a)(1). 

A  comment  was  received  questioning 
the  purpose  and  procedure  for  holding 
a  public  hearing  prior  to  final  decision 
or  recomendation  on  the  proposal.  Sec- 
tion 1532(b)  (8)  of  the  statute  provides 
for  each  agency  to  permit  a  directly  af- 
fected person  to  request  a  public  hear- 
ing; the  purpose  of  this  provision  is  to  al- 
low such  persons  who  may  be  affected  by 
the  proposal  to  have,  prior  to  any  final 
decision  or  recommendations,  a  forum 
for  presenting  facts  and  expressing  their 
opinions.  The  hearing  for  good  cause 
shown,  which  is  to  reconsider  a  decision 
after  it  is  made,  would  not  achieve  this 
purpose. 

I  122.306(aH7^  Provision  for  public 
hearing  inr  the  course  of  agency  re- 
view by  health  systems  agencies. 

Several  coments  were  received  recom- 
mending that  the  HSA  be  required  rou- 
'  tlndy  to  hold  a  public  hearing  during  the 
process  of  each  review.  The  statute  re- 
quires only  that  a  hearing  be  held  If  re- 
quested by  a  person  directly  affected; 
however,  the  HSA  is  not  precluded  from 
routinely  holding  such  hearings. 

Several  comments  were  also  received 
asking  that  the  HSA  be  required  to  de- 
velop criteria  delineating  the  circum- 
stances   imder    which    the    application 
would  receive  a  public  hearing.  Others 
asked  that  the  HSA  be  required  to  make 
a  determination  within  set  time  limits 
during  the  review  iieriod  as  to  whether 
an  application  would  receive  a  public 
hearing.  Still  others  asked  for  the  In- 
clusion of  a  definition  of  "good  cause" 
and  that  a  mlntenum  number  of  requests 
be  received  In  order  for  a  hearing  to  be 
required.  As  mentioned  above,  tiie  stat- 
ute requires  that  there  be  a  hearing  dur- 
ing the  course  of  review  If  requested  by 
persons  directly  affected  by  the  review. 
The  procedures  must  provide  for  time 
frames  within  which  the  request  for 
public  hearings  may  be  mode  and  time 
frames  for  the  holding  of  such  hearings 
'   prior  to  the  due  date  of  the  HSA's  rectan- 
mendations.  The  HSA  may  develop  other 
procedures    to    implement    the    public 
hearing  provision  as  long  as  such  pro- 
cedures do  not  restrict  the  ability  of  any 
person  directly  affected  by  the  review  to 
request  a  public  hearing,  or  relieve  the 
HSA  of  the  responsibility  for  holding 

one. 

The  phrase  "health  care  facilities  and 
health  maintenance  organizations  lo- 
cated In  the  health  service  areas  of  the 
a«ency  which  provide  services  simflar  to 
the  proposed  services  under  review"  to 
§  122.306(a)  (7)  was  accidentally  re- 
peated. The  repetitive  phrase  has  now 
been  deleted. 

A  comment  was  received  noting  that 
1 103.407 (a)  (7) ,  concerning  State  Agen- 
cies. Included  the  words  "one  or  more" 
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preceding  "persons  directly  affected" 
while  §  122.306(a)  (7),  concerning  HSA», 
did  not.  For  consistency,  the  words  "one 
or  more"  have  been  added  to  the  latter 
section. 

S.  l-3.407ya>  I?!  Provision  for  public 
hearing  in  the  course  of  agency  re- 
view by  State  Agencies.  | 

Several  comments  were  received  sug- 
gesting that  the  State  Agency  not  be  re- 
ouired  to  hold  a  public  hearing  if  the 
HSA  had  provided  the  opportunity  for  a 
public  hearing.  The  regulations  now  pro- 
vide at  §  122.306(d)  and  §  123.407(c) 
that  when  an  opportimity  for  a  public 
hearing  is  provided  by  the  appropriate 
HSA.  the  State  Agency  is  not  required  to 
hold  such  a  hearing,  if  its  procedures 
state.   However,   language   has  been 


so 

added  to  the  regulations  stating  that 
where  the  HSA  did  not  provide  the  op- 
portimity  for  a  public  hearing  to  a  per- 
son defined  as  "directly  affected"  by  the 
State  Agency  due  to  a  difference  in  defi- 
nition of  "persons  directly  affected." 
tlie  State  Agency  must  provide  such  an 
opportunity  to  that  person.  The  para- 
graph has  been  modified  to  include  this 
requirement. 

A  comment  was  received  stating  that 
there  should  be  a  mandatory  public 
hearing  on  all  Inpatient  applications. 
While  the  regulations  do  not  require  such 
action,  there  is  nothing  in  the  regula- 
tion to  prevent  the  State  Agency  (or 
HSA)  from  adopting  procedures  man- 
dating a  public  hearing  in  the  case  of 
applications  for  inpatient  services. 

i  122.306Ka)  (.S't  and  %  123.407^ a)  (.8^ 
Provision  for  public  hearing  for  re- 
i  iew  of  health  systems  agency  apd 
State  Agency  decision.  I 


Several  comments  were  received  con- 
cerning the  term  "good  cause  sliown." 
One  commenter  recommended  that  the 
term  "good  cause"  be  replaced  by  "on 
grounds  of  arbitrary  or  capricious"  ac- 
tion. This  suggestion  has  not  been  ac- 
cepted because  the  statute  uses  the  term 
"good  cause."  Still  another  commenter 
requested  that  the  definition  be  made 
more  exact.  This  Is  considered  unneces- 
sary because  the  agencies  are  expected 
to  give  any  needed  clarity  to  this  re- 
quirement in  their  adopted  procedutes. 
Several     commenters     also     recom- 
mended that  this  section  be  deleted  and 
replaced  by  a  provision  for  a  public  hear- 
ing held  dm-ing,  rather  than  after,  the 
review  process.  Section  I22.306(a''  (7)  (in 
the  case  of  HSAs)   and  §  123.407(a)  (7) 
(In  the  case  of  State  Agencies)  provide 
for  public  hearings  during  the  review  If 
requested  by  persons  directly  affected  by 
a- proposal.  The  Act  requires  an  addi- 
tional hearing  after  the  agency  decision 
if   requested   by   any   person   who   has 
shown  good  cause.  However,  because  re- 
views   of    proposed,  new    institutional 
health  services  under  section  1513(f) .  re- 
sult In  "reccwnmendations",  not  "deci- 
sions", by  HSAs,  the  requirement  for  a 
post-decision  hearing  does  not  apply  to 
these  reviews. 

Other  comments  sought  specific  time 
limits  for  requesting  and  holding  hear- 


ings for  good  cause  showm  in  order  that 
decisions  would  not  Indefinitely  remain 
under  a  cloud  of  doubt.  To  avoid  this 
possibility,  the  Secretary  has  amended 
?  122.306(a)  (8)  and  §  123.407(a^  (8). 
Section  123.407(a>  (8)  now  requires  that 
to  be  effective,  requests  for  hearings  must 
be  received  within  thirty  days  of  an 
agency  decision  and  that  the  hearing 
shall  commence  within  thirty  days  of 
receipt  of  such  a  request.  However, 
where  the  State  law  governing  the  prac- 
tices and  procedures  of  administrative 
agencies  provides  for  different  time  pe- 
riods, the  latter  shall  govern. 

One  comment  was  received  requesting 
that  the  term  "any  person"  as  used  in 
this  paragraph  be  defined  to  include  only 
those  persons  who  participated  in  pub- 
lic hearings  during  the  review  process. 
Other  comments  were  received  request- 
ing that  where  a  proposal  by  an  HMO 
lias  been  reviewed,  the  applicant  HMO 
is  the  only  person  who  should  be  able  to 
request  a  public  hearing  for  good  cause 
shown  for  review  of  a  decision.  These 
recommendations  were  unacceptable  be- 
cause the  term  "any  person"  Is  taken 
from  the  statute,  and  the  Secretary  has 
no  basis  for  restricting  its  literal  defini- 
tion. 

Several  conaments  were  received  ask- 
ing that  a  request  for  a  public  hearing  • 
for  the  purpose  of  reviewing  a  decision 
regarding  an  HMO  be  completed  within 
30  dasra  from  receipt  of  the  request.  As 
noted  above,  time  limits  have  now  been 
placed  on  the  review  of  an  agency  de- 
cision. Further,  as  has  been  explained 
in  the  Preamble  discussion  of  §  122.308 
and  §  123.409.  the  HSA  and  State  Agency 
are  encouraged  to  consider  the  time  re- 
quirements of  those  HMOs  which  are  re- 
ceiving or  requesting  Federal  assistance. 
Comments  were  received  noting  that 
the  proposed  regnlations  contained  no 
notification  reqiilrement  for  holding  a 
public  hearing  for  the  purpose  of  review- 
ing a  decision;  they  also  recommended 
that  the  regulations  include  minimum 
notice  requirements.  This  recommenda- 
tion was  accepted,  and  the  language  re- 
quiring notification  has  been  added  to 
§  122.306(a)(8)    and  5  123.407(a)(8). 

Several  comments  requested  clarifica- 
tion concerning  which  procedural  re- 
quirements might  be  applicable  to  a  re- 
viewed decision.  In  response,  §  122.306 
(a)  (8)  now  states  that  a  reviewed  de- 
cision under  that  paragraph  shall  be 
coiisidered  a  decision  of  the  HSA  and 
shall  be  subject  to  the  requirements  of 
§  122.306(a)  (5),  (6)  and  (9),  regarding 
^Titten  findings,  notification  of  status 
and  results  of  reviews,  and  publication 
of  reports  of  reviews.  A  similar,  but  ex- 
tended, provision  has  also  been  added  to 
§  123.407ia)  (8' ,  which  pertains  to  the 
State  Agency. 

In  addition,  several  commenters  asked 
for  clarification  of  who  determines  that 
"good  cause"  has  been  shown  In  order  to 
require  review  of  a  decision  regarding 
the  need  for  a  new  Institutional  health 
service.  In  the  case  of  State  Agency  de- 
cisions, it  is  the  State  Agency  that  de- 
termines whether  "good  cause"  Is  shown, 
and  5  123.407(a)  (8)   has  been  adjusted 


to  clarify  this.  Similarly,  in  the  case  of 
HSA  decisloDs.  it  is  the  HSA  tbat  deter- 
mines whether  "good  cause"  Is  shown. 
and  §  122.306(a)  (8)  now  clarifies  this. 

1122.306(a)  (8)  Provision  for  publie 
hearing  for  review  of  health  sys- 
tems agency  decision. 

Several  comments  were  received  ques- 
tioning the  need  for  review  hearings  at 
the  HSA  level  since  the  HSA  makes  rec- 
ommendations, not  decisions,  to  the 
State  Agency,  in  its  reviews  of  new  in- 
stitutional health  services.  Such  recom- 
mendations are  not  subject  to  review  at 
a  public  he£u-ing  for  good  cause  shown. 
However,  section  1532(a)  of  the  Act  and 
§  122.302  of  the  regulations,  pertain  to 
required  procediu-es  for  two  types  of  re- 
views: Those  conducted  "pursuant  to 
sub-sections  (e) ,  (f ) ,  and  (g)  of  section 
1513"  and  "any  other  reviews  of  pro- 
posed or  existing  health  services."  In  re- 
gard to  the  former  type  of  review.  §  122.- 
306(a)  (8)  notes  that,  "an  agency  rec- 
ommendation pursuant  to  section  1513 
(f)  is  not  a  decision."  Therefore,  the 
HSA  "recommendation"  is  not  considered 
a  "decision"  which  requires  a  hearing 
for  "good  cause  shown."  However,  it  is 
the  second  kind  of  review  to  which  this 
paragraph  applies,  since  it  is  only  this 
latter  sort  of  review  in  which  the  HSA 
may  make  a  decision.  Examples  of  such 
reviews  might  be  those  reviews  per- 
formed under  the  provisions  of  OflBce  of 
Management  and  Budget  Circular  A-95. 
which,  although  they  are  reviews  of 
proposed  health  services,  do  not  fall 
within  the  meaning  of  reviews  of  'new 
institutional  health  services."  Further, 
this  paragraph  does  not  apply  to  the  re- 
view functions  conducted  under  section 
1513  (e)  or  (g)  of  the  Act  (review  and 
approval  of  certain  proposed  uses  of 
Federal  funds,  and  periodic  review  of 
existing  institutional  health  services  for 
appropriateness) ;  the  regiilations  per- 
taining to  these  reviews  will  be  issued  at 
a  later  date. 

One  commenter  recommended  that  the 
same  criteria  be  included  for  determin- 
ing "good  cause  shown"  as  are  included 
in  5  123.407(a)  (8)  for  State  Agencies, 
and  this  recommendation  has  been 
followed. 

^  123.407(a)(8)  Provision  for  public 
hearing  for  review  of  State  Agency 
decision. 

Several  commenters  stated  that  this 
provision  for  public  hearings  to  review 
decisions  when  good  cause  is  shown  Is 
unnecessary  and  should  be  deleted.  Rea- 
sons given  included  duplication  of  the 
available  appeal  'procedures  provided  by 
Stat^  administrative  procedure  acts, 
other  traditional  legal  procedures,  and 
the  appeals  provided  for  HSAs  (5  123.- 
407(a)(9))  and  "the  person  proposing 
the  new  institutional  health  service" 
(§  123.407(a)  (10)).  It  was  also  stated 
that  hearings  on  the  State  Agency  de- 
cision should  be  the  responsibility  of  an 
Independent  authnity.  Tills  recMnmm- 
datlm  was  not  adopted,  as  the  statute 
requires  the  State  Agency  to  make  pro- 
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visions  f<Nr  these  public  hearings  if  good 
cause  is  shown. 

Some  c<Mnmenters  recommended  that 
the  criteria  listed  m  { 123.407(a)  (8) 
(1-lv)  tor  determining  good  cause  to  be 
expanded  to  include  "failure  of  the  State 
Agency  to  apply  its  own  criteria."  The 
Secretary  feels  that  the  criteria  which 
are  listed  at  §  123.407(a)  (8)  (1-lv)  are 
sufficient  Federal  criteria  for  determin- 
ing good  cause,  and,  therefore,  this  sug- 
gestion was  not  accepted.  State  Agen- 
cies may.  of  course,  adopt  additional 
criteria. 

Others  recommended  that  an  agency 
of  the  State,  other  than  the  State 
Agency,  be  allowed  to  determine  when 
good  cause  has  been  shown.  This  recom- 
mendation was  not  adopted  because  the 
hearing  for  good  cause  shown  respecting 
a  State  Agency  decision  is  intended  to  be 
not  a  formal  appeal  but  rather  the  review 
of  a  decision  by  the  agency  making  tlie 
decision. 

Several  comments  referred  to  specific 
questions  of  administrative  procedures. 
Some  of  these  comments  included  sug- 
gestions that  the  regulations  specify  a 
time  period  for  requesting  hearings  as 
previously  discussed  in  that  part  of  the 
Preamble  concerning  §  122.306(a)  i8) 
and  123.4071  a)  (8 1.  This  change  has 
been  made  in  both  sections.  Others  were 
that  there  should  be  a  limit  on  the  niun- 
ber  of  these  hearings  on  a  single  applica- 
tion ;  that  there  should  be  a  procedure  for 
the  conduct  of  hearings  covering  such 
matters  as  board  composition,  fepresen- 
tation  of  parties,  and  evidence  to  be 
heard;  and  that  there  should  be  proce- 
dures for  a  further  hearing  by  the  same 
agency  on  a  reviewed  decision  if  that 
decision  reversed  or  modified  the  original 
decision.  The  Secretary  encourages  the 
State  Agency  to  address  specific  pro- 
ceduressu  ch  as  these  in  developing  its 
program;  however,  the  addition  of  such 
detail  to  the  Federal  regulation  is  viewed 
as  inappropriate. 

Other  commenters  asked  that  the  term 
"any  person"  be  defined  to  include  enti- 
ties such  as  thu-d-partj'  payors  and  per- 
sons who  participated  in  public  hearings 
during  the  review^  Since  the  term  "any 
person"  would  include  any  individual  or 
entity,  this  modification  is  not  necessary. 

§  123.407(a)  (9>  Appeal  of  State  Agency 
decisiOTis  requested  by  health  sys- 
tems agencies. 

Several  comments  recommended 
amendment  of  this  section  to  require 
that  in  cases  where  an  appeal  body 
makes  a  determination  which  is  incon- 
sistent with  an  HSA  recommendation  or 
State  Agency  decision,  it  also  be  required 
to  furnish  its  findings  in  writing  and  the 
basis  for  its  decision,  as  the  State  Agency 
is  required  to  do.  The  Secretary  agrees 
that  such  a  procedure  is  consistent  with 
section  1522(b)  (13)  of  the  Act  since  the 
decision  of  the  appeal  agency  in  section 
1522(b)  (13)  (B)  is  considered  the  State 
Agency  decision,  which  section  1532(b) 
(6)  requires  must  be  in  writing.  "Hiere- 
fore,  this  requirement  has  been  added  to 
f  123.407(a)  (9) . 

One  commenter  proposed  that  this  sec- 
ttoo  clearly  identify  groimds  upon  which 
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the  State  Agency  could  take  acticm  con- 
trary to  HSA  reoommendations.  Tliere 
is  no  statutory  basis  for  sucta  a  llmltaticm 
on  the  State  Agency,  although  the  regu- 
lation does  not  preclude  the  State  Agency 
from  identifying  the  grounds  for  lius 
form  of  self-limitation.  In  addition, 
!  123.407(a)(9)  requires  a  State  Agency 
to  provide  to  the  HSA  reasons  for  a  deci- 
sion inconsistent  with  the  HSA's  rec- 
onmiendattons. 

Of  concern  to  several  commenters  was 
the  lack  of  time  frames  for  appeal  of  a 
State  Agency  decision,  "niey  recom- 
mended amendment  of  the  regulations  to 
conform  to  appropriate  parts  of  the  reg- 
ulations for  the  section  1122  review  pro- 
gram, 42  CFR  100.106(c).  This  recom- 
mendation has  been  accepted,  and  a  pro- 
\'ision  has  been  added  to  §  123.407(ai  i9i 
which  requires  that:  ( 1 )  HSA  has  30  days 
in  which  to  appeal  a  State  Ag«icy  deci- 
sion, except  that  where  State  law  gov- 
erning the  practices  and  procedures  of 
administrative  agencies  provides  a  dif- 
ferent flme  period,  that  time  period  pre- 
vails; and  (2)  the  review  shall  commence 
within  30  days  of  the  request,  again,  ex- 
cept where  State  law  provides  a  different 
time  period. 

One  commenter  suggested  that  if  the 
tentative  decision  of  the  State  Agency  Ls 
not  in  agi-eement  with  the  recommenda- 
tion of  the  affected  HSA,  the  State 
Agency  should  be  required  to  hold  a  pub- 
lic review  (hearing »  on  the  certificate  of 
need  request,  and  ^ould  be  required  to 
notify  the  affected  HSA.  the  applicant 
and  "other  affected  persons."  The  Secre- 
tary' is  of  the  opinion  that  the  require- 
ment for  a  hearing  after  the  State 
Agency  decision  is  sufficient;  to  require 
another  one  before  it  would  substantially 
burden  the  State  Agency,  although  the 
State  is  not  precluded  from  adopting 
such  a  procedure. 

A  commenter  proposed  that  §  123.407 
<a>(9i  read  "Provision  that  if  a  State 
Agency  makes  a  decision  •  •  •  which 
is  not  in  agreement  with  a  recommen- 
dation made  with  respect  thereto  by  a 
health  systems  agency,  the  State  Agency 
shall  submit  to  such  HSA  its  written 
findings  and  recommendations  together 
with  reasons  for  ite  decision.  Such  de- 
cision •  •  •  shall,  upon  request  of  the 
health  systems  agency  be  reviewed,  by 
the  Board  of  Control  of  the  State  Agency 
or  under  an  appeals  mechanism  as  pro- 
vided under  §  123.407(a)  (10) ."  This  sug- 
gestion has  not  been  accepted  because 
it  would  not  add  significantly  to  the 
regulation^;. 

One  commenter  noted  that  §  123.407 
(aM9i  did  not  make  it  clear  that  only 
the  HSA  within  whose  area  a  project  is 
to  be  located  is  entitled  to  an  appeal  of 
a  State  Agency  decision.  The  section 
has  been  clianeed  to  clarify  this 
provision. 

Another  commenter  wanted  this  same 
section  expanded  to  provide  for  an  ap- 
peal by  any  aggrieved  party.  This  has 
not  been  accepted  because  there  is  no 
statutory  requirement  to  do  so,  and  to 
add  this  as  a  requirement  would  add  a 
significant  burden  to  the  State  Agency. 
The    Secretary    notes,    however,    that 
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5  123.407  (a)  (10)  requires  that  the  State 
Agency  permit  the  person  proposing  the 
new  Institutional  health  service  to  ap- 
peal the  State  Agency's  decision.  Again, 
States  may.  If  they  choose,  exceed  Fed- 
eral requirements  and  aHow  any  person 
to  appeal. 

One  commenter  believed  that,  since 
the  applicant  has  the  right  to  appeal 
under  §  123.407(a)  (10).  there  appears  to 
be  no  reason  why  an  HSA  should  be 
allowed  to  challenge  the  decision  of 
the  State.  This  position  has  not  been 
adopted  because  the  HSA's  right  to  ap- 
peal Is  a  statutory  requirement  man- 
dated by  section  1522(b)  (13)  (A).  It  is 
likely  to  be  exercised,  for  example,  in 
the  appeal  of  a  State  Agency  finding  of 
need,  which  an  applicant  would  be  less 
likely  to  appeal. 

An  observation  was  made  that  where 
a  State  Agency  performs  HSA  functions 
imder  the  special  provisions  of  section 
1536  of  the  Act.  no  HSA  exists  to  ap- 
peal State  Agency  findings  of  need  and. 
therefore,  only  the  applicant  has  appeal 
rights.  The  suggestion  was  made  that 
any  person  affected  by  a  State  Agency 
decision  In  such  a  State  should  have 
appeal  rights.  This  has  not  been  ad(n>ted 
on  grounds  that  such  provisions  would 
be  burdensome.  Further,  In  such  States 
there  Is  broad-based  representation  . 
through  the  Statewide  Health  Coordi- 
nating Council  (SHCC),  and  this  orga- 
nization must  be  given  the  opportiinlty 
to  review  and  c(»nment  prior  to  each  de- 
cision of  the  State  Agency  (§  123.110ta) 
(3)  (Iv) ) . 

1123.407 (a)  (9)      and     i  123.407(a)  (10) 
Appeals  of  State  Agency  decisions. 

Several  commenters  believed  there 
should  be  a  "good  cause"  provision  al- 
lowing an  HSA  or  applicant  to  request 
R  review  by  another  agency,  and  sug- 
gested language  similar  to  that  in 
i  123.407(a)  (8).  This  suggestion  has  not 
been  adopted  because  section  1522(b) 
(13)  (A)  of  the  Act  does  not  limit  the 
HSA  to  a  showing  of  good  cause;  rather. 
It  requires  that  a  review  be  made  avail- 
able whenever  the  State  Agency  deci- 
sion Is  Inconsistent  with  the  HSA's 
recommendation.  The  provision  for  an 
applicant's  appeal  has  been  designed  to 
parallel  that  for  HSAs. 

Other  commenters  were  of  the  opinion 
that  the  appeals  agency  should  have  the 
option  only  of  upholding  a  State  Agency 
decision  or  remanding  to  the  State 
Agency  for  review  and  shoiild  not  Itself 
render  decisions.  These  comments  could 
not  be  accepted,  as  the  reviewing  agency 
is  clearly  given  decision  making  capa- 
bility by  section  1522(b)  (13)  (B),  which, 
provides  that  any  decision  by  the  re- 
viewing agency  Is  considered  to  be  the 
decision  of  the  State  Agency.  However, 
this  section  does  not  require  that  the 
reviewing  agency  make  a  decision  on 
every  appeal.  Thus,  the  reviewing  agency 
has  the  option  to  remand  the  matter  to 
the  State  Agency  for  further  action. 

A  commenter  l)elieved  that  the  regula- 
tions prohibit  the  State  Agency  from 
being  the  appeals  body,  even  where  the 
certificate  of  need  review  function  has 
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been  delegated  to  a  different  agency  pur- 
suant to  section  1523(b)(1),  and  ob- 
jected to  such  a  prohibition.  The  Sec- 
retary believes  that  tliere  is  no  such 
prohibition  and  Intends  to  amend  §123.«- 
104(b)  (17)  to  clarify  that  the  State. 
Agency  may  be  the  appeals  body  where 
another  agency  of  State  government  1e 
performing  the  certificate  of  need  func- 
tion. 

Commenters  also  asked  for  clarifica- 
tion as  to  whether  State  Courts  and  the 
State  legislature  can  be  considered  agen- 
cies of  the  State  other  than  the  State 
Agency  for  the  purpose  of  hearing  ap- 
peals. It  is  the  opinion  of  the  Secretary 
that  State  judicial  and  legislative  agen- 
cies might  qualify  for  this  purpose,  but 
that  case-by-case  decisions  must  be 
made. 


Appeal  of  State  Agen- 
requested   by   propa- 


§  123.407(a)  (10) 
cy    decisions 
nents. 

Several  commenters  recommended  re- 
quiring that  the  person  proposing  the 
new  instiutional  health  service  file  no- 
tice of  Intent  to  appeal  within  30  days 
and  that  the  State  Agency  hearing  be 
held  within  60  days.  In  resixmse,  a  pro- 
vision has  been  added  to  S  123.407(a) 
(10)   requiring  that,  to  be  effective,  a 
request  for  a  hearing  be  made  within 
30  days  of  a  State  Agency  decision  and 
that  the  hearing  commence  within  30 
days  of  such  a  request  (except  where 
other  periods  are  required  by  State  law) . 
Other   commenters   requested   provi- 
sion of  a  mechanism  to  appeal  State 
Agency  decisions  to  the  Secretary.  They 
noted  that  such  a  mechanism  exists  with 
respect  to  capital  expenditure  reviews 
pursuant  to  section  1122  of  the  SoclEil 
Security  Act.  This  suggestion  was  not  ac- 
cepted because  the  certificate  of  need 
program  requires  that  determinations 
be  made  by  the  State  as  to  whether  or 
not  a  need  for  the  proposed  services  of 
facilities  exists.  The  Secretary  believes 
that  imllke  in  the  section  1122  program, 
there  Is  no  role  envisioned  for  the  Fed- 
eral government  in  such  individual  de- 
terminations in  the  certificate  of  need 
and  new  institutional  health  service  re- 
view programs. 

Another  commenter  sought  standards 
for  appeal  procedures  to  assure  open- 
ness and  the  opportunity  for  the  H6A 
and  applicant  to  present  tiielr  cases.  Sec- 
tion 1522(b)  (13)  (A)  of  the  Act  and 
§  123.407(a)  (10)  require  that  the  ap- 
peal mechanism  must  be  consistent  with 
applicable  State  law.  The  Secretary  be- 
lieves that,  together  with  §  122.306(a) 
f9>,  S  123.407ia)(8).  and  ?  123.407(a) 
(9).  these  provisions  assure  applicants 
and  HSAs  of  openness  in  the  appeals 
procedure.  Furthermore,  because  of  the 
varying  State  laws  throughout  the  coun- 
try, the  Secretary  has  determined  that 
no  additional  procedures  are  practical. 
One  commenter  suggested  that  any 
decision  made  by  a  State  Agency,  ap- 
proval as  well  as  disapproval,  should, 
upon  request  of  the  proponent,  be  re- 
viewed under  an  appropriate  appeals 
mechanism.  This  recommendation  has 
been  accepted,  as  the  Secretary  believes 

I 


that  the  proponent  should  be  able  to 
appeal  partial  or  conditional  approvals 
where  the  State  Agency  chooses  to  make 
that  kind  of  decision. 

I  123.407 (a)  (11)  State  Agency  deci- 
sions inconsistent  with  health  sys- 
tem agency  plans. 

Several  commenters  suggested  that  the 
regulation  should  Include  the  language, 
"the  HSA's  health  systems  plan  ap- 
proved by  the  SHCC."  This  suggestion 
has  not  been  accepted  because  the  HSA 
may,  in  performing  its  review  functions, 
have  to  use  a  health  systems  plan  (HSP) 
which  has  not  yet  been  reviewed  by  the 
SHCXJ  and  revised  as  needed.  The  In- 
tent of  this  provision  Is  to  require  the 
State  Agency  to  provide  the  HSA  with 
a  written  statement  of  the  reasons  for 
State  Agency  inconsistency  with  the 
HSA's  HSP  used  in  review  of  ttie  new  in- 
stitutional health  service.  Others  re- 
quested deleting  this  provision  entirely. 
This  change  has  not  been  made  because 
this  provision  is  required  by  section  1523 
(c)  of  the  Act. 


§  123.407(a)  (12)     State  Agency  reports 
of  reviews. 

One  commenter  requested  that,  be- 
cause the  requirement  for  publication  of 
reports  by  the  State  Agencies  was  not 
based  on  the  law,  this  provision  should 
be  stricken  from  the  regiUations.  This 
suggestion  has  not  been  followed  because 
section  1532(b)  (9)  of  the  Act  Imposes 
this  requirement  upon  State  Agencies. 
The  regulations  have  simply  interpreted 
the  statutory  reference  to  "regular"  re- 
ports to  mean  "at  least  annually." 

Another  commenter  urged  that  the 
publication  of  reports  required  by  this 
paragraph  be  in  one  or  more  newspapers 
of  general  circulation,  and  occur  once  a 
week  for  three  consecutive  weeks  In  the 
classified  section  of  the  newspaper.  This 
request  has  not  been  accepted  because  it 
is  unduly  burdensome.  The  Secretary  be- 
lieves that  the  method  of  publication  Is 
best  determined  by  the  State  Agency. 

5  122.306(a)  (9)     Health  systems  agency 
reports  of  reviews. 

One  commenter  suggested  that  where 
reviews  have  been  completed  at  the  State 
level,  the  reports  by  the  HSA  on  Its  re- 
views should  Include  the  final  determi- 
nations of  the  State  Agency  as  well  as 
whether  an  appeal  was  requested.  While 
such  information  would  be  helpful,  the 
suggestion  has  not  beeri  adotped,  since 
it  is  felt  that  such  an  additional  require- 
ment would  be  unnecessarily  burdensome 
to  the  HSA  and  this  information  wUl  be 
available  directly  from  the  State  Agency, 
in  the  report  it  is  required  to  make  under 
the  provLsions  of  §  123.407(a)  (12». 

§  223.306(a)  (iO)     Public  access  to  health 
systems  agency  material. 

One  commenter  observed  that  HSA 
meetings  at  which  decisions  are  made 
should  be  open  to  the  public.  The  Secre- 
tary agrees  with  this  comment  and  notes 
that  at  S  122.109(e)  (3)  the  term  "busi- 
ness meetings"  b  defined  broaiSy  to  In- 
clude meetings  at  which  functions  under 
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the  Act  (including  reviews  of  propsed 
new  institutional  health  service)  are  per- 
formed. Additionally,  the  HSA  must  con- 
duct its  husiness  meetings  in  public  and 
must  give  adequate  notice  of  such  meet- 
ing.s.  and  must  make  its  data  and  records 
available  to  the  public  in  accordance 
'vith  the  requirement  of  §  122.114. 

s  123.407(a)  (13)  Public  access  to  State 
Agency  material. 

Several  commenters  proposed  that  the 
regulations  be  amended  to  allow  State 
Agencies  to  adopt  as  policies  for  public 
access  to  records  related  to  applications, 
policies  which  conform  to  State  law 
governing  confidentiality.  The  Secretary 
cannot  accept  this  proposal,  as  the  sta- 
tutory language  In  section  1522(b)  (6) 
does  not  allow  the  State  to  restrict  ac- 
cess to  this  information.    . 

^i  122.306(a)  (11)  and  123.407>a\  il4^ 
Letters  of  intent  for  construction 
projects. 

Several  commenters  suggested  omit- 
ting the  requirement  for  submission  of 
letters  of  intent,  beheving  that  this  gen- 
erates imnecessary  paperwork  and,  in 
general,  serves  no  useful  purpose.  This 
suggestion  is  not  accepted  because  there 
is  a  statutory  requirement  for  submis- 
sion of  letters  of  intent.  Agencies  may, 
of  course,  limit  their  requirements  for 
information  to  be  contained  in  such 
letters.  Others  suggested  language  al- 
lowing this  requirement  to  be  satisfied  by 
the  filing  by  providers  of  a  long-range 
development  plan  with  the  appropriate 
agency.  Their  rationale  was  that  such 
plans  are  superior  in  content  to  periodic 
reports.  It  Is,  of  course,  for  the  State 
Agency  and  the  HSA  to  specify  the  pre- 
cise detail,  as  well  as  the  form,  of  the 
Information  to  be  submitted. 

One  commenter  requested  deletion  of 
the  requirement  that  letters  of  intent 
be  given  to  both  the  State  Agency  and 
the  HSA.  Section  1532(b)  (11)  requires 
that  these  letters  be  submitted  to  both 
the  HSA  and  the  State  Agency,  in  the 
case  of  construction  projects,  in  order  to 
inform  these  agencies  of  the  scope  and 
nature  of  the  projects  at  the  earliest 
possible  opportunity.  After  considering 
this  comment,  the  Secretary  has  con- 
cluded that  this  requirement  would  be 
satisfied  if  either  the  HSA  or  the  State 
Agency  has  provided  for  the  submission 
of  letters  of  intent  in  the  case  of  con- 
struction projects,  so  long  as  these  let- 
ters are  made  available  to  the  other 
agency.  Accordingly,  language  to  this 
effect  has  been  added  to  the  regulations 
at  ?5  122.306(d)  and  123.407(c>.  Further, 
it  should  be  pointed  out  that  5  122.307 
(in  the  case  of  HSAs)  and  §  123.408  'in 
the  case  of  State  Agencies)  of  the  regu- 
lation provide  for  exceptions  to  the  re- 
quired procedures  for  review.  The  Sec- 
retary may  grant  exceptions  to  these 
procedures  if  he  determines  that  the 
proposed  substitute  procedures  are  less 
costly  or  more  effective,  are  consistent 
with  the  purposes  of  the  statute,  and 
do  not  adversely  and  substantially  af- 
fect the  rights  of  persons  affected  by 
the  subject  reviews. 


8122.3W(b)     aad    i  123.407(h)     Proce- 
dures for  different  types  of  reviews. 

Another  commenter  asked  for  inter- 
pretation of  these  paragraphs.  The 
meaning  here  is  that  the  procedures 
used  by  the  HSA  and  the  State  Agency 
may  vary  depending  on  the  tjiDe  of  re- 
view or  type  of  service  reviewed.  How- 
ever, the  procedure  for  each  type  of  re- 
view must  meet  the  minimum  require- 
ments of  this  subpart. 

As  an  example  of  varjing  procedures 
for  different  types  of  reviews,  the  HSA 
mifehr  adopt  procedures  for  A-95  re- 
views of  proposed  liealth  services  that 
differ  from  procedures  for  review  of  new 
institutional  health  services:  both  sets 
of  procedures,  however,  must  meet  the 
minimum  requirements  of  this  subpart. 
An  example  of  varying  procedures  for 
different  types  cf  services  reviewed 
v.ould  be  tlie  adoption  of  renew  proce- 
dures for  construction  proposals  which 
differ  from  review  procedures  for  pro- 
posals to  change  services  not  involving 
construction.  Both  sets  of  procedures 
must,  however,  meet  the  minimimn  re- 
quirements of  this  subpart. 

All  reviews  within  a  type  of  review, 
or  type  of  service  reviewed,  must  fol- 
low the  procedures  adopted  for  that 
type.  Where  the  HSA  or  State  Agency 
wishes  to  develop  procedures  not  con- 
sistent with  the  requirements  of  this 
subpart,  §  122.307  or  §  123.408  (Excep- 
tioi^s  to  the  m^e  of  procedures',  respec- 
tively, applies. 

?  122.307  and  I  123.408  Exceptions  to 
the  use  of  procedures. 

One  commenter  stated  that  these  sec- 
tions are  not  clear  and  asked  that 
grounds  for  granting  exceptions  be 
spelled  out.  Otliers  felt  that  these  sec- 
tions should  permit  non -substantive  re- 
view, as  well  as  expeditious  review  or  no 
review  at  all  when  changes  are  required 
by  licensing  or  accrediting  agencies  or 
by  emergency  condltioiis.  The  Secretary 
believes  that  the  HSAs  and  State  Agen- 
cies should  determine  those  instances 
in  which  requests  for  exceptions  to  the 
minimum  Federal  requirements  are  in 
order.  Examples  of  reasons  for  request- 
ing exceptions  might  include  instances 
when  a  required  procedure  is  in  conflict 
with  State  law  or  regulation,  or  in- 
stances where  there  is  a  need  for  ex- 
peditious review  in  those  situations  re- 
quiring an  immediate  decision  on  a  pro- 
posal before  the  Agency. 

§  122.307  Exceptions  to  the  use  of  pro- 
cedures for  health  systems  agen- 
cies. 

Several  commenters  were  of  the  opin- 
ion that  the  procedure  for  granting  an 
exception  to  §  122.306  (Procedures  for 
health  systems  agency  review)  gives  the 
Secretary  unlimited  authority,  and  that 
the  regulations  should  be  changed  to  re- 
quire State  approval  of  HSA  requests  for 
such  exception.  Others  felt  that  provider 
groups  should  also  be  given  the  oppor- 
tunity to  comment  on  requests  for  ex- 
ceptions. Still  others  suggested  requir- 
ing a  written  statement  that  the  State 
Agency  has  verified  that  the  proposed 


procedures  are  consistent  with  State 
law.  Although  there  is  no  change  to  the 
language  of  the  regulations,  the  Secre- 
tar>'  intends  to  consult  iRith  State  Agen- 
cies prior  to  the  granting  of  exceptions 
requested  by  HSAs  to  determine  whether 
the  propoeed  substitute  procedures  are 
consistent  with  State  law  and  compati- 
ble with  the  procedures  used  by  the  State 
.Agency. 

0:12.308  and  123.409  Crit>ria  ivr 
health  systems  agency  and  State 
.4ptv:cv  reviews. 

-A  number  of  comments  were  received 
wiiich  expressed  the  opinion  that  the 
criteria  as  set  forth  in  these  sections  are 
only  guidelines  and  not  sufficiently  spe- 
cific to  be  applied  to  the  review  proc- 
ess. In  addition,  several  commenters 
questioned  the  ability  of  the  planning 
agencies  to  develop  and  utilize  appro- 
priate criteria;  they  felt  that  agency 
staff  would  be  limited  by  low  fimding 
levels  and  by  the  heavy  responsibilities 
created  by  the  Act  and  these  reeiila- 
tions. 

With  respect  to  these  comments,  it  is 
pointed  out  that  these  sections  as  well 
as  the  statute  do  not,  strictly  speaking, 
specify  criteria  that  must  be  applied 
to  the  review  of  all  proposals  for  new  in- 
stitutional health  services.  Rather. 
§  122.308  and  !  123.409  deUneate  a  mini- 
mum set  of  considerations  to  be  includ- 
ed in  the  review  criteria  and  provide 
that  such  criteria  may  vary  "according 
to  the  purpose  for  which  a  review  is  be- 
ing conducted  or  the  type  of  health 
service  being  reviewed."  Since  these  con- 
siderations constitute  only  a  minimum 
mandatory  set,  HSAs  and  State  Agencies 
are  encouraged  to  elaborate  on  these 
and.  in  so  doing,  to  incorporate  con- 
cerns and  clrcuinstances  appropriate 
to  their  health  service  areas  and  States. 
The  Secretary  will  seek  to  provide  tech- 
nical assistance  wherever  possible 
through  the  Centers  for  Health  Plan- 
ning and  by  disseminating  appropriate 
guidelines  and  suggested  standards. 
National  guideUnes  for  health  planning 
will  be  issued,  as  provided  for  in  .sec- 
tion 1501  of  the  Act.  In  addition,  plan- 
ning agencies  may  also  acquire  iieeded 
information  and  expertise  from  the  Na- 
tional Health  Planning  Information 
Center  as  well  as  from  other  sources, 
including  members  of  thrtr  governing 
bodies  and  committees.  It  should  be 
pointed  out,  however,  that  the  develop- 
ment of  criteria  is  possible  even  without 
direct  technical  assistance,  as  much 
work  has  already  been  done  in  this  area. 
and  the  results  of  this  work  are  avail- 
able in  the  literature. 

Numerous  comments  were  received 
from  several  interest  groups  represent- 
ing providers  and  constuners  request- 
ing that  the  Federal  regulation  include 
specific  criteria  to  addre.ss  their  special 
needs  and  clrcum.stances.  The  Secretarv- 
recognizes  these  concerns  but  believes 
that  the  problems  vary  with  local  con- 
ditions and  are,  therefore,  more  appro- 
priately addressed  by  local  solutions.  As 
Indicated  above,  the  considerations  set 
forth  in  the  regulations  are  the  mini- 
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mum  considerations  to  be  addressed  in 
review  of  new  institutional  health  serv- 
ices, and  HSAs  and  State  Agencies 
sliould  take  local  needs  and  concerns 
into  account  as  they  devel(«)  more  spe- 
cific review  criteria.  Furthermore,  these 
needs  and  concerns  should  also  be  re- 
f.ected  in  the  HSPs  and  State  Health 
Plans. 

One  commenter  suggested  that  excep- 
tions be  provided  for  those  HSAs  and 
State  Agencies  which  are  not  able  to 
apply  these  considerations.  The  Secre- 
tary has  not  accepted  this  suggestion,  be- 
lieving that  these  considerations  are  the 
ninlmum  necessary  considerations  to 
achieve  the  goals  of  the  Act.  In  addition. 
5  122.308  and  J  123.400(b)  stipulate  that 
criteria  may  vary  according  to  the  pur- 
pose for  which  a  review  is  being  per- 
formed or  the  type  of  health  service  being 
reviewed. 

Several  comments  were  received  sug- 
gesting that  review  criteria  used  by  the 
HSA  be  consistent  with  those  of  the  State 
Agency.  In  fact,  one  commenter  recom- 
mended that  this  be  accomplished  by  re- 
quiring the  State  Agency  to  develop  a 
master  set  of  criteria.  There  is  no  specific 
statutory  authority  for  the  State  Agency 
to  direct  the  develoianent  of  criteria  by 
the  HSAs:  rather  each  type  of  agency 
is  required  by  section  1532(a)  to  develop 
its  own  criteria.  However,  the  HSAs  and 
State  Agencies  have  now  been  given  a 
more  flexible  time  schedule  for  com- 
pleting the  development  of  review  cri- 
teria and  procedures  (§  122.350(a>  and 
§123.406(a>  respectively)  and  it  is  ex- 
pected that  they  will  take  advantage  of 
this  flexibility  to  coordinate  the  develop- 
ment of  their  procedures  and  criteria. 

The  Secretary  received  several  com- 
ments urging  inclusion  of  a  criterion  re- 
lated to  the  capability  of  the  applicant  to 
develop  or  offer  the  new  institutional 
health  service.  The  Secretary  believes 
that  this  consideration  Is  implicit  in  one 
oar  more  of  the  considerations  already 
listed  in  the  regulations.  In  any  case, 
these  criteria  constitute  only  the  mini- 
mum set  of  conslderatUHis;  plarming 
agencies  are  free  to  Include  provider 
capability  as  an  additional  specific  meas- 
ure for  evaluating  a  proposed  new  insti- 
tutional health  service. 

Several  comments  were  received  sug- 
gesting that  "the  regulations  should  re- 
quire that  categorical  disease  expertise 
and  patient  care  standards  be  used  where 
they  exist.  The  Secretary  believes  that 
ttiis  matter  is  not  appropriate  for  Fed- 
eral regulations;  however,  HSAs  and 
State  Agencies  are  encouraged  to  obtain 
this  expertise  and  Information  and  to  use 
them  in  performing  their  reviews. 

Another  commenter  stated  that  cri- 
teria other  than  those  in  the  Act  should 
not  be  included  In  the  regulations.  These 
additional  considerationa  were  added  to 
address  other  sections  of  the  statute,  par- 
ticulary  secticm  2  of  Pub.  L.  93-641, 
"Findings  smd  Purpose,"  and  section 
1502  of  the  Act.  "National  Health  Pri- 
orities." The  specific  criteria  appropriate 
to  the  review  of  s  particular  new  in- 
stitutional health  service  proposal  must 
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be  determined  by  the  agency  conducting 
the  review. 

!  122.308(a)  (1)  and  i  123.409(a)  (i) 
Relationship  of  services  reviewed  to 
plans. 

One  commenter  asked  whether  it  is  the 
AIP  or  the  HSP  with  which  a  proposed 
project  must  be  consistent  In  the  event  of 
a  conflict  between  the  two  plans  regard- 
ing the  proposed  project.  Another  indi- 
cated that  the  regulations  should  not  re- 
quii'e  conformance  to  the  AIP  as  a  dis- 
crete document.  The  Secretary  points  out 
that  the  regulations  do  not  require  that 
the  proposed  service  be  consistent  with 
either  the  HSP  or  the  AIP.  They  require 
ocily  that  the  planning  agency  take  these 
pians  into  consideration  in  evaluating  the 
proposed  project. 

On  the  same  general  issue,  the  Secre- 
tary received  a  number  of  comments  sug- 
gesting that  applications  for  new  institu- 
tional healtli  services  be  examined  in 
terms  of  compliance  with  the  HSP  and 
the  State  Medical  Facility  Plan.  However, 
the  Secretary  wishes  to  emphasize  that 
the  State  Medical  Facility  Plan  must, 
under  Title  XVI  of  the  Public  Health 
Service  Act.  be  consistent  with  the  State 
Health  Plan.  The  latter  in  tiu-n  is  made 
up  of  HSPs.  as  revised  by  the  Statewide 
Health  Coordinating  Council  (SHCO  to 
"lachieve  their  appropriate  coordination 
or  to  deal  more  effectively  with  State- 
\ride  health  needs"  (section  1524(c)(2) 
•A)).  Since  HSPs  and  State  Medical 
Facilities  Plans  must  be  consistent  it  is 
not  necessary  to  require  in  the  Federal 
regulation  that  both  plan;  be  used  in 
conducting  reviews. 

Several  commenters  also  recommended 
tliat  the  HSP  which  has  been  revised  by 
the  SHCC  in  developing  the  Stat« 
Health  Plan  be  the  only  valid  HSP  for 
use  in  reviewing  proposals  for  new  in- 
stitutional health  services.  The  Secre- 
tary notes  that  when  the  HSP  has  been 
revised  by  the  SHCC  pursuant  to  section 
1524(c)  (2i  (A),  the  HSP  as  so  revised 
becomes  the  only  effective  HSP,  and, 
Uierefore,  which  must  be  used  in  the 
process  of  reviewing  new  institutionaj 
health  services.  However,  tmtil  such  time 
as  the  SHCC  has  revised  the  document, 
the  HSP  established  and  adopted  by  the 
HSA  pursuant  to  section  1513(b)  is  the 
only  HSP  in  existence,  and,  therefore, 
must  be  used  for  review  of  new  institu- 
tional health  services. 

One  commenter  advocated  that  pub- 
lic need  for  a  health  service  should  take 
precedence  over  the  requirement  that 
the  service  be  considered  in  light  of  the 
HSP.  The  Secretary  has  listed  the  crlr 
fceria  in  the  regulation  in  the  same  order 
as  they  are  listed  in  the  statute.  No 
priority  ranking  is  implied  and,  further- 
more, an  agency  is  free  to  develop  its 
own  priorities  to  address  the  needs  of 
its  area. 

i  122.308(a)  \2)  and  i  123.409 (aU2) 
Relationship  of  services  reviewed  to 
long-range  development  plans. 

Several  corrunents  were  received 
questing  deletion  of  the  requirement  that 
proposed  new  institutional  health  ser?- 


a  to 
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ices  "conform"  to  the  applicant's  long- 
range  development  plan.  This  considera- 
tion is  required  by  the  statute  and, 
therefore,  cannot  be  deleted.  However, 
the  Secretary  wishes  to  ^nphasize  that 
this  Is  only  one  of  twelve  minimimi  con- 
siderations to  be  included  in  the  criteria 
for  reviewing  the  proposed  service. 
Furthermore,  conformance  to  the  long- 
range  plan  is  not  required,  only  consid- 
eration of  the  relationship. 

i  122.308(a)  (3>       and      ^  123.409>io  i3> 
Need  for  such  services. 

The  Secretary  received  a  comment 
recommending  that  this  provision  be 
changed  from  "need  *  •  •  for  the  serv- 
ices" to  "appropriateness  of  the  services' 
for  the  population  to  be  served.  The  sug- 
gestion was  not  accepted  because  the  lan- 
guage of  the  proposed  regulations  was 
derived  directly  from  the  statute.  How- 
ever, when  adopting  criteria  for  the  re- 
view of  new  institutional  health  services, 
HSAs  and  State  Agencies  are  encouraged 
to  specify  whatever  elements  of  need  are 
proper  for  particular  types  of  services 
and  for  their  planning  areas. 

One  commenter  said  that  services  de- 
signed to  meet  special  needs  often  can- 
not be  justified  when  compared  to  serv- 
ices that  meet  the  general  needs  of  the 
community.  It  is  the  Secretary's  view 
that  in  evaluating  a  proposed  service  to 
meet  a  special  need,  the  agency  should 
regard  this  need  as  one  of  many  factors 
to  be  considered  in  deciding  whether  or 
not  to  approve  the  service.  The  task  of 
balancing  multiple  criteria  is  one  that 
the  HSA  and  State  Agency  must  under- 
take. 

A  very  large  number  of  comments  were 
received  from  osteopathic  physicians, 
hospitals  and  their  patients,  expressing 
concern  that  the  proposed  regulations 
did  not  include  language  In  §  122.308(a) 
(3)  and  §  123.409(a)  (3)  which  mandated 
consideration  of  the  availability  of  both 
osteopathic  and  allopathic  facilities  and 
services  within  a  community.  The  Secre- 
tary recognizes  that  this  is  a  pervasive, 
although  largely  anticipatory,  concern 
of  the  osteopathic  community.  He  has 
thoroughly  examined  the  statute  and  the 
argvunents  for  and  against  separate  con- 
sideration for  osteopathic  services  and 
facilities  and  he  has  concluded  that  he 
cannot  administer  the  statute  in  accord 
with  its  intent  and,  at  the  same  time, 
place  such  a  requirement  on  the  HSAs 
and  State  Agencies.  A  basic  goal  of  the 
law  is  to  requU'e  and  allow  local  and 
State  planning  agencies  to  develop 
health  plans  which  incorporate  the 
unique  concerns  of  their  respective  plan- 
ning areas,  and,  subsequently,  to  conduct 
reviews  of  new  institutional  health  serv- 
ices which  utilize  these  plans  as  guides 
in  the  review  process.  To  include  the  re- 
quested osteopathic  consideration  in 
Federal  regulations  would  be  a  serious 
interference  with  the  local  plarming 
process,  especially  since  the  extent  of  the 
osteopathic  community's  concerns  varies 
greatly  from  state  to  state. 

The  Secretary  was  also  persuaded  by 
additional  arguments.  For  example,  the 
intent  of  Congress  was  to  make  health 
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planning  a  public  procefis  through  the 
reqtiirements  specified  in  the  Act.  Hie 
governing  boards  oif  HSAs  m\Kt  Include, 
among  others,  consumers,  public  offi- 
cials, and  representatives  of  various  pro- 
vider groups.  Osteopathic  concerns  may 
be  voiced  through  tiiese  persons.  Motc- 
over  the  statute  provides  for  public 
hearings  before  and  after  review  decl- 
slonG  are  made  by  the  plarming  agen- 
cies; this  constitutes  another  avenue  to 
ensure  that  osteopathic  concerns  are 
considered.  Finally,  there  is  ample  op- 
p«1nmlty  for  community  Input^to  the 
development  of  both  the  HSP  and  the 
State  Health  Plan.  Therefore,  the  Sec- 
retary believes  that  the  structure  of  the 
HSA  and  the  planning  process  afford 
adequate  (^>portunity  for  Uie  inclusion 
of  osteopathic  concerns,  where  they 
exfet,  in  the  health  plans  oif  the  area. 
These  concerns  are  safeguarded  even 
further  by  the  provision  in  S  123.407(a) 
(11)  that  the  State  Agency  must  pro- 
vide written  flndtngs  if  its  decision  is 
counter  to  the  HBP  or  AIP  otf  the  HSA; 
and  :  123.407(a)  (9)  provides  for  an  ap- 
veal  hearing  at  the  option  of  the  HSAs 
If  the  State  Agency's  decision  is  con- 
trary to  the  recommendations  ot  Hit 
HSA.  Moreover,  although  osteopathic 
physicians  and  facilities  in  some  areas 
of  the  coufitry  may  have  experienced 
opposition  from  the  allopathic  medical 
ccwnmunlty,  no  evidence  has  been  pre- 
sented to  Indicate  that  osteopaths  have 
received  discriminatory  treatment  from 
comprehensive  health  planning  agencies 
in  the  pest. 

The  Secretary,  because  of  his  concern 
about  discrimination  against  popula- 
tions who  wish  to  be  served  by  osteo- 
pathic services  and  facilities  in  tiielr 
cooomuntties,  rtrongly  encourages  State 
Agencies  and  HSAs  to  incorporate  ctxi- 
slderaUon  of  the  needs  of  the  popula- 
tion being  served  by  such  services  into 
their  healtii  plans.  However,  he  wishes 
to  make  clear  that  he  Is  not  advocating 
the  devel^»nent  off  duplicate  systems  of 
health  care  and.  In  psirtlcular,  does  not 
advocate  the  duplication  of  expensive 
facilities  and  egu^ment. 

Ihe  Secretary  Is  mindful  of  his  con- 
tinuing obligation  to  monitor  the  per- 
formance of  the  HSAs  and  State  Agen- 
cies. As  a  part  oi  this  monltn-lng,  he 
wHI  look  at  the  extent  to  which  plans, 
recommendaticms,  and  review  declslocis 
reflect  the  needs  of  the  population  wish- 
ing to  be  served  by  osteopathic  services 
and  facilities.  The  Secretary  also  In- 
vites public  comment  on  the  impact  of 
these  regulations  on  tills  Issue.  The 
reader's  attrition  Is  also  drawn  to  the 
"Guidelines  Concerning  the  Develop- 
ment of  Health  Systems  Plans  and  An- 
nual Implementation  Plans,"  issued 
Decemb^  23,  1976  (page  20) .  which  also 
drew  attention  to  the  oMicems  of  the 
06te(H>athlc  community. 

il22.308(.a)(4y      and      1123.409(a)(4) 
AvaUabiUty  of  alternatives. 

A  commenter  argued  that  the  possi- 
bility that  a  leas  costly  alternative  serv- 
ice oould  be  devdoped  Is  too  theoretical 
a  gnmnd  for  determining  that  a  pro- 


posed soTlee  Is  not  needed,  live  Secre- 
tary wishes  to  clarify  this  provlslan  tar 
pointing  out  that  'Availability. "  as  used 
in  this  provision,  refers  to  existlTig  alter- 
native services  or  those  alternatives 
which  have  a  reascmable  opportunity  of 
being  devtioped.  not  services  which 
theoretically  might  be  developed  in  the 
community. 

1122.308(a)  (5)   and  i  123.409'a'  yS^   Fi- 
iiancial  feasibility. 

One  commMiter  remarked  that  con- 
sideration of  immediate  and  long-term 
financial  feasibility  of  a  proposed  serv- 
ice is  counter-productive  and  unneces- 
sary, and  presumably  desired  the  dele- 
tion of  this  consideration.  Tlie  Secretary 
c<M3siders  the  financial  feasibility  of  a 
proposed  service  to  be  an  important  con- 
sideration in  reviews,  so  that  agencies 
may  have  a  basis  for  preventing  adverse 
effect  on  the  health  care  costs  of  the  as>- 
pUcant  facility  and  of  the  community 
being  served  throue^  the  facility's  fail- 
ure to  meet  its  costs  or  through  sub- 
stsmtial  rate  increases. 

Another  commenter  proposed  that 
where  there  is  a  rate  review  body  in  a 
State,  that  review  body,  rather  than  the 
State  Agency,  should  assume  the  re- 
sponslbiUty  for  rendering  decisicHis  re- 
garding financial  feasibility,  availability 
of  resources,  end  cost  of  proposed  con- 
struction. The  Secretary  agrees  that 
rate  review  body  may  be  useful  as  a  re- 
source to  the  planning  agoicy;  however, 
the  statute  requires  that  declslcm- 
making  authority  for  new  institutional 
health  service  proposals  reside  with  the 
State  Agoicy,  unless  the  entire  fimetlon 
is  performed  by  another  agency  under 
cm  agreement  in  accordance  with  sec- 
tion 1523(b)(1).  Rate  review  agencies 
have  now  been  culded  to  the  Ust  of  per- 
sons to  receive  certain  notificatlcns  as 
Qjeclfied  in  S  123.40«  and  S  123.407,  and 
language  has  been  added  to  require  coo- 
sideratiooL  of  the  probable  impact  of  the 
proposal  on  the  costs  of  and  charges 
for  iMX>vidlng  services  by  the  person  pro- 
posing the  new  Institutional  health 
service, 

A  suggestion  was  made  to  amend 
1122.308(a)(5)  and  S  123.409(a)  (5)  to 
make  the  regulations  cravform  with  the 
requlremaits  for  grants  im'der  TiUe 
XVI  of  the  Act.  The  commenter  implied 
that  Congress  Intended  that  poverty 
projects  supported  by  Federal  ftmds  be 
deemed  financially  feasible.  However,  the 
Secretary  has  concluded  that  this  is  not 
the  intent  of  the  law.  Section  1604(b)  (1 ) 
(E)  of  the  Act  provides  that  Federal  as- 
sistance given  to  medical  facilities  In 
iwverty  areas  or  individuals  served  by 
them  shall  be  considered  as  financial 
support  in  determining  if  reasonable  as- 
surance can  be  glvm  that  adequate  fi- 
nancial support  will  be  available  for  the 
projects'  maintenance  and  operation. 
Thus,  Federal  ftmds  received  by  a  pov- 
erty project  can  be  considered  as  finan- 
cial sui^cHt  In  determining  If  the  project 
Is  financially  feasible,  but  receipt  of 
Federal  support  should  not  be  equabed 
with  financial  feaslbdll^.  Moreorer,  sec- 
tion 1513(e)  assigns  to  BBAs  the  respon- 


sttiUity  to  review  and  approve  or  dii^- 
apptove  certain  {unoposed  uses  of  Federal 
funds  within  their  health  service  areaf 
tneludtng  proposed  assistance  imder 
Tifle  XVI.  Thus,  a  Federal  determina- 
tion of  need  is  not  contemplated  under 
the  statute  as  being  a  basis  for  overlook- 
ing State  and  local  det-ermir.ations  of 
need. 

A  suggestion  was  made  to  amend  tlie 
financial  feasibility  pro\islon  to  Include 
additional  specific  considerations.  The 
Secretary  believes  that  such  detail  is  not 
appropriate  in  Federal  regulations  but 
is  more  appropriately  left  to  the  HS.As 
and  State  Agencies. 

I  122.308(a'H6)  and  I  123.409>a'  <6' 
Relationship  of  proposed  services  to 
existing  system. 

A  number  of  comments  recommended 
that  an  additional  criterion  be  added  to 
address  the  impact  of  a  proposed  health 
service  on  other  services  offered  by  the 
applicant,  on  third  party  payors,  and  on 
the  community.  It  is  the  opinion  of  the 
Secretary  that  such  ccwicems  are  alreadj- 
included  in  several  of  the  considerations 
listed  In  the  sections  on  criteria. 

Another  commenter  suggested  that 
!  122.308(a)(6)  and  S  123.409(a)  (6)  be 
either  clarified  or  deleted.  Inasmuch  as 
these  provisiuis  are  required  by  statute. 
they  cannot  be  deleted.  However,  the 
Secretary  points  out  that  whUe  the  rela- 
tionship of  the  pr(^x>sed  service  to  the 
area's  health  care  system  must  be  con- 
sidered in  reviewing  a  new  institutional 
health  service,  the  actual  measures  used 
to  evaluate  its  Impact  on  the  existing 
system  are  to  be  determined  by  the  HSA 
and  State  Agmcy. 

One  commenter  indicated  that  the 
proposed  regulations  did  not  fully  ad- 
dress the  problem  of  limited  access  by 
poverty  pofwilaaons  to  existing  facilities. 
Althotigh  this  Is  a  valid  concern,  the  so- 
lution to  this  psoblem  lies  not  in  man- 
dating specific  atKDdards  In  Federal  reg- 
ulations but  In  the  Inoorpm-ation  of  this 
concern  as  a  part  of  the  consideration  of 
access  in  the  development  of  the  HSP 
and  AIP.  "Fhis  Question  of  access  will  be 
further  addressed  In  technical  assistance 
materials  to  be  issued  by  the  Secretary. 

i  122.308(a)(7)       and      i  123.409(a"7' 
Availability  of  resources. 

One  commenter  advocated  that  the 
determination  of  whether  there  are 
available  the  resources  needed  to  under- 
take a  new  Institutional  health  service 
be  made  by  the  pnwon^it  of  the  service. 
The  Secretary  believes  that  the  propo- 
nent has  an  active  role  to  play  in  this 
matter  and  his  documentation  concern- 
ing the  avallabflity  of  resources  should 
be  taken  Into  consideration  in  the  review 
process.  However,  the  planning  agency 
must  be  the  final  arMter  on  this  ques- 
tion. 

One  c<Hnmenter  suggested  that  it  is 
not  realistic  for  an  agency  to  disapprove 
a  service  which  satisfies  other  appropri- 
ate criteria  on  the  grounds  that  the  re- 
sources required  for  the  servlotf  could 
have  been  tnTssted  te  an  alteraattve 
servioe  that  Is  more  desirable  from  the 
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planners'  point  of  view,  tba  Secretair 
wishes  to  pmphashie  that  tlila  coosldwa- 
tloD  is  only  one  of  twelre  required  to  be 
andled  In  evaluating  a  imvosed  service. 
If  a  project  satisfles  Vbo  other  criteria, 
the  idannlng  ageacr  should  take  that 
into  account  in  arriving  at  its  decislcai. 

i  f 22.308 (a)  (8)  and  1 123.409(a)  (8) 
Relationship  ot  proposed  services  to 
ancillary  services. 

A  commenter  questioned  the  need  for 
considering  the  relatiwiship  of  proposed 
services  to  auxiliary  or  support  services. 
It  is  the  Secretary's  view  that  these  fac- 
tors must  be  considered,  because  the  full 
implications  of  a  proposed  new  institu- 
tional health  service  may  not  be  known 
unless  there  is  also  an  assessment  of  the 
aTallability  of  those  services  necessary 
to  support  the  proposed  new  service  (e.g.. 
kidney  dialysis  In  the  case  of  a  bum  care 
service)  and  those  services  necessaiy  to 
provide  for  proper  continuity  of  care 
(e.g..  an  immunization  or  treatment  pro- 
gram In  the  case  of  a  proposed  program 
for  screening  of  early  childhood  disease  • . 

S  122.309(a)  (9)  and  S  12i.i09(ay  (9)  Spe- 
cial needs  of  providers  serving  more 
than  one  health  serine  area. 

The  Secretary  received  a  niunber  of 
cemments  recommending'that  the  list  of 
entitles  receiving  special  consideration 
f»r  providing  resources  or  services  to  in- 
dividuals residing  in  adjacent  health 
service  areas  be  extended  to  include  in- 
stitutions with  accredited  residency  pro- 
grams, sectarian  health  care  facilities, 
sectarian  homes  for  the  aged  and  be- 
havioral and  biomedical  research  proj- 
ects, among  others.  While  the  Secretary 
thinks  that  it  would  be  inappropriate  to 
list  additional  examples,  he  emphasizes 
that  If  one  or  more  of  these  factors  is 
Important  in  any  local  area,  the  HSA  and 
State  Agency  may  develop  criteria  to  ad- 
dress these  special  needs. 

Several  ccHnments  requested  that  the 
Secretary  require  each  applicant  to  sub- 
mit to  the  HSA  a  quantitative  estimate  of 
the  extent  to  which  the  pi^oposed  new  in- 
stltutlcmal  health  service  will  meet  needs 
oatslde  the  health  service  area  and  the 
extent  to  which  it  win  serve  the  general 
CMnmunity.  It  is  the  Secretary's  opinion 
that  the  importance  of  this  factor  may 
vary  from  area  to  area  and  state  to  state, 
and  that  it  therefore  is  not  an  appropri- 
ate matter  for  Federal  regulations.  Fur- 
thermore, 9  122.306(a>  (3)  and  9  123.407 
(a)  (3)  permit  planning  sigencles  to  re- 
quire such  information  If  they  deem  it 
Important. 

i  t22.308(a)  (10)  and  i  123.409<a)<10) 
Special  needs  of  HMOs. 

A  large  number  of  coqunenters,  fear- 
ing an  adverse  imciact  en  health  mainte- 
nance organizations  (HMQb)  as  a  result 
of  these  regulatkHis,  strongly  favored  a 
Pederal  requirement  that  HBAs  and 
State  Agencies  give  special  consideration 
to  HMOs  and  many  offered  specific 
criteria  to  be  used  In  the  review  process. 
After  considering  these  comments,  the 
Secretary  has  amplified  the  g&aenl 
language  contained  in  section  1532(c)  (8) 
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of  ttkB  statute  by  Including  in  the  reg- 
ulatlMis  the  minimum  special  needs  and 
circumstances  of  HMOs  which  shall  be 
gtiren  consideration  by  HSAs  and  State 
Agencies  In  developing  review  criteria. 

In  arriving  at  this  provision,  the  Secre- 
tary was  persuaded  by  the  following  fac- 
tors. First,  inasmuch  as  the  Congress  has 
established  and  the  Department  ad- 
mjnistera  a  national  program  under  Title 
xm  of  the  Act  specifically  designed  to 
eacoiutige  the  growth  and  development 
of  HMOs,  this  policy  should  be  sustained 
and  supported.  Regulations  promulgated 
under  Title  XV  should  not  counteract  the 
purposes  of  that  program.  Second,  HMOs 
represent  a  different  and  competing  sys- 
tem for  the  delivery  and  financing  of 
health  services,  and  they  therefore 
respond  to  the  health  Industry's  need  to 
experiment  and  innovate  so  that  con- 
sumers may  be  provided  with  an  alterna- 
tive mode  of  health  care  delivery.  In 
order  to  promote  innovation,  an  environ- 
ment conducive,  or  at  least  not  hostile,  to 
experimentation  must  be  fostered.  A  final 
factor  is  the  existence  of  impediments  in 
some  states  and  localities  to  the  develop- 
ment of  HMOs  and  the  expansion  of 
their  services.  These  impediments  are 
found  in  the  requirements  of  some  State 
laws  and  in  opposition  from  some  local 
planning  bodies.  Any  HSA  or  State 
Agency  that  does  not  recognize  the  situa- 
tions of  developmental  HMOs  may  ag- 
gravate the  problems  faced  by  entities 
that  wish  to  bec(»ne  HMOs. 

Notwithstanding  the  above,  the  Secre- 
tary points  out  that  when  new  institu- 
tional health  services  proposed  by  HMOs 
involve  inpatient  facilities,  9  122.309  and 
5  123.410  ("Inpatient  facilities;  required 
ftadlngs').  as  well  as  §122.310  and 
5  123.411  ("Health  Msdntenance  Orga- 
nizations: required  findings"*,  shall 
apply. 

Comments  were  also  received  pointing 
out  that  since  both  lltle  xni.  Health 
Maintenance  Organizations,  and  Title 
XV  of  the  Act  govern  certain  aspects  of 
HMOs,-  the  two  titles  should  be  coordi- 
nated so  SIS  to  avoid  conflict.  Addition- 
ally, commenters  highlighted  the  prob- 
lems of  applicants  for  assistance  under 
Title  xm  whose  developmental  or  opera- 
tk)nal  activities  could  be  significantly  de- 
layed and  possibly  jeopardized  imless  co- 
ordination occurred.  They  feared  that 
either  the  length  of  time  required  by  the 
review  and  appeals  process,  or  the  dis- 
approval of  a  new  institutional  health 
service  that  is  a  continuation  of  an  ear- 
lier activity  for  which  a  certificate  of 
need  has  already  been  granted,  would  un- 
dermine the  development  of  HMOs.  The 
Secretary  recognizes  that  HMOs  receiv- 
ing Federal  grants  under  Title  Xm  are 
oonflned  to  a  stringent  timetable  for 
completing  each  phase  of  their  planning 
and  developmental  activities.  Therefore, 
ttie  Secretary  emphasizes  the  need  for 
HSAs  and  State  Agencies  to  estabUsh  a 
flexible  review  schedule  for  HMOs  and 
to  expedite  appeals  procedures  to  meet 
the  needs  of  applicants  under  the  Fed- 
eral HMO  program. 

In  addition,  new  9  122.310  and  §  123- 
411,    "Health    Maintenance    Organiza- 
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tions;  required  finding"  have  been  added 
to  address  the  second  concnn  above. 
These  provisions  ensure  that  an  HMO 
will  not  be  denied  a  certificate  of  need 
for  a  new  institutlcmal  health  service 
which  is  consistent  with  the  basic  objec- 
tives, time  schedule,  and  plans  of  its  pre- 
viously approved  application,  if  any. 

Numerous  comments  suggested  that 
the  review  criteria  sdready  established 
under  Title  Xin  be  used  by  HSAs  and 
State  Agencies  to  review  HMO  proposals 
for  new  institutional  health  services.  In 
accordance  with  section  117(a)  of  the 
recently  enacted  Health  Maintenance 
Organization  Amendment  of  1976  (Pub. 
L.  94-460),  the  Secretary  has  added  to 
the  regulations  the  requirement  that  the 
criteria  established  by  HSAs  and  State 
Agencies  under  these  paragraphs  "shall 
be  consistent  with  the  standards  and  cri- 
teria established  by  the  Secretary  under 
section  1306(c)  of  the  Act."  Existing  reg- 
ulations under  sectlcn  1306(c)  are  foimd 
at  42  CFR  110.204;  these  will  be  amended 
shortly  to  carry  out  the  provisions  of 
Pub.  L.  94-460. 

The  commenters  differed  on  whether 
an  HMO  should  be  exempt  from  review 
if  it  has  been  determined  to  be  a  quali- 
fied HMO  under  Title  Xm.  Some  indi- 
cated that  they  were  in  favor  of  exemp- 
tion while  others  claimed  that  since  Fed- 
eral qualification  is  not  an  indicator  of 
quality,  these  HMOs  should  not  be  ex- 
empt. TTie  Secretary  points  out  that  cov- 
erage of  HMOs  under  these  regulations 
is  required  by  the  statute,  and  there  is 
no  legal  basis  for  their  exemption,  re- 
gardless of  whether  they  have  been  found 
to  be  qualified  HMOs  under  Title  xni. 

A  few  commenters  suggested  that,  in 
developing  criteria  for  reviews  of  new 
institutional  health  services,  HSAs  and 
State  Agencies  should  give  special  con- 
sideration to  those  HMOs  which  pre- 
dominantly serve  Medicare  and  Medi- 
caid beneficiaries  as  well  as  those  HMOs 
which  serve  more  than  one  health  service 
area.  While  these  concerns  are  Impor- 
tant, they  should  be  addressed  at  the 
HSA  and  State  level.  As  HSPs  and  State 
Health  Plans  are  established  and  review 
criteria  developed,  HMOs  with  unique 
concerns  should  provide  information  to 
the  planning  agencies  so  that  their  par- 
ticular circiunstances  are  considered. 

Objection  was  raised  to  the  fact  that 
HMOs  are  placed  in  a  disadvantageous 
position  compared  to  providers  of  ambu- 
latory services  on  a  fee-f or-ser\'ice  basis 
and  insurance  companies  (which  provide 
indemnity  coverage) ,  since  these  regula- 
tions do  not  cover  either  of  the  latter. 
Coverage  under  the  regulations  is  based 
on  the  statute,  which  requires  review 
only  of  institutional  health  services,  de- 
fined in  section  1531(5)  explicitly  to  in- 
clude services  provided  through  health 
care  facilities  and  HMOs. 

A  number  of  commenters  recommend- 
ed that  language  be  added  to  the  regula- 
tions to  state  that  the  HSA  shall  recom- 
mend, and  the  State  Agency  shall  grant, 
certificates  of  need  to  HMOs  unless  the 
agencies  can  make  written  findings  that 
there  is  an  excessive  nimiber  of  HMOs 
in  the  area  or  that  the  proposed  new  in- 
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stltutional  health  service  Is  available 
from  non-HMO  providers  In  a  reason- 
able and  cost  effective  manner.  This  rec- 
ommendation was  not  accepted  because 
it  would  be  tantamount  to  creating  a 
separate  review  process  for  HMOs.  HSAs 
and  State  Agencies  would  be  required  to 
show  that  the  proposed  new  institutional 
health  service  is  not  needed  rather  than 
confirming  that  a  need  for  such  serv- 
ices exists.  This  woxild  result  in  the  plan- 
ning agencies  having  minimal  authority 
to  exercise  any  regulatory  control  over 
the  development  or  expansion  of  HMOs. 
The  Secretary  beheves  that  this  would  be 
contrary  to  the  statute,  which  specifi- 
cally requires  the  review  of  the  need  for 
new  Institutional  health  services  "pro- 
vided through  health  care  facUities  and 
health  maintenance  organizations." 

i  J22.308(a)ill)     and    i  123.409(a)  (lit 
Special  needs  of  research  projects. 

Prom  several  comments,  it  has  bec<Hne 
apparent  that  some  confusion  exists  with 
respect  to  the  requirement  for  consid- 
eration of  the  special  needs  and  circum- 
stances of  biomedical  or  behavioral  re- 
search projects  which  are  designed  to 
meet  a  national  need  and  for  which  local 
conditions  offer  special  advantages.  This 
consideration  was  included  to  discourage 
the  disapproval  of  such  projects  with- 
out at  least  consideration  of  their  spe- 
cial needs,  such  as  the  pre,sence  of  a 
highly  skilled  investigator  or  access  to 
certain  facilities. 

A  few  commenter.s  requested  identi- 
fication of  the  entity  that  would  be  re- 
sponsible for  determining  whether  a  na- 
tional need  was  being  met  by  a  research 
project.  These  commenters  suggested 
that  a  mechanism  be  established  for  a 
coordinated  review  of  such  proposals  by 
FMeral,  State  and  local  agencies.  The 
Secretary  notes  that  the  reviewing  agen- 
cy is  the  entity  which  must  determine 
whether  a  national  need  would  be  met, 
and  encourages  Federal  agencies,  State 
Agmcles  and  HSAs  to  coordinate  their 
actlvitl^  in  reviewing  such  research 
projects. 

il22M8(a)il2)     and    i  123.409'aui2^ 
Construction  projects. 

Numerous  commoits  were  received  re- 
questing deletion  of  the  provision  requir- 
ing consideration  of  the  cost  and  impact 
of  construction  projects.  These  provi- 
slons  are  required  pursuant  to  section 
1532(c)  (9)  of  the  statute  and,  thus,  can- 
not be  deleted. 

Several  comment«rs  suggested  that 
planning  agencies  review  only  those  con- 
struction projects  which  have  an  impact 
on  the  area's  health  care  system  or  serv- 
ices and  exempt  those  projects  which  en- 
tall  only  minor  renovation  or  modemlza- 
tl<m.  The  Secretary  believes  that  any 
construction  project  covered  by  these 
regulations  would  have  an  effect  <»i  costs. 
If  the  construction  affects  tiie  costs  of 
the  ain}llcant  hi  providing  health  care,  it 
obviously  affects  the  health  care  costs  of 
the  conuaunlty;  the  extent  of  this  effect 
can  be  determined  only  by  review. 


§  122.308ia)  il2)  «)  and  i  123.409(a)  U2i 
u)  Costs  and  methods  of  proposed 
construction. 

A  number  of  commenters  opposed  the 
role  of  HSAs  and  State  Agencies  in  re- 
viewing the  methods  of  construction  to 
be  utilized  in  a  proposed  project  and  re- 
quested deletion  of  these  provisions. 
However  this  requirement  is  set  out  in 
section  1532ic)  <9)  (A)  of  the  Act  and 
therefore  camiot  be  deleted. 

Additional  comments  wero  also  re- 
ceived suggesting  deletion  of  the  require- 
n.int  Oiat  HSAs  and  State  Agencies  con- 
sider the  co.st.a  and  method.'^  of  energy 
provision.  Although  this  pronsion  is  not 
a  statutory  requirement,  it  was  included 
because  the  costs  of  pre  iding  energy  are 
lapidly  increasing  and  causing  signifi- 
cant increases  in  tlic  costs  of  construc- 
tion and  on -going  operation  of  facilities. 
The  Secretiiry  has,  therefore,  concluded 
that  these  are  nece.ssar>'  conditions.  An- 
other commenter  suggested  that  this 
consideration  be  broadened  to  Include 
consideration  i>f  energy  utilization  and 
the  provisions  of  other  utihties.  The  Sec- 
retary feels  tliat  this  degree  of  detail  is 
inappropriate  for  Federal  regulations  and 
is  best  left  to  the  HSA  ajid  State  Agency. 

i  122.308ih)  and  fi  123.409(b)  Criteria 
for  diffciciit  types  of  reviews. 

One  commenter  recommended  that  ex- 
ceptions be  allowed  to  the  use  of  criteria. 
This  recommendation  has  not  heen  ac- 
cepted because  the  criteria  ultimately 
adopted  by  an  agency  need  to  be  applied 
only  as  appropriate  to  a  particular  pro- 
posal. Glv«i  this  fiexlblllty  In  the  appli- 
cation of  criteria,  the  commenter's  con- 
cern is  satisfied  without  further  provi- 
sioiv;  in  the  regulations. 

5  122.309  and  §  123.410  Inpatient  facil- 
ities; required  findings:  general  com- 
ments. 

Many  commenters  requested  the  dele- 
tion from  these  sections  of  the  required 
findings  with  respect  to  the  appropriate- 
ness of  the  use  of  similar  existing  in- 
patient services.  Ddetion  was  requested 
for  the  following  reasons:  (1)  An  im- 
partial and  objective  analysis  Is  Impos- 
sible to  perform  and  the  reviewing  agen- 
cies are  powerless  to  Impose  sanctions 
witli  respect  to  existing  services  or  other- 
wise to  correct  deficiencies;  (2)  this  re- 
quirement provides  no  Incentive  for  a 
health  facility  to  operate  in  an  efficient 
and  effective  manner;  (3)  it  Is  actually 
a  disincentive  to  efficlraicy  in  that  any 
provider  can  discourage  c<Mnpetition  by 
being  Inefficient;  and  (4)  it  Is  vague,  in- 
definite, not  reasonably  capable  of  proof 
and  budget  constraints  do  not  p^Tnit 
its  review.  Other  commenters  indicatCMl 
that  the  burden  placed  on  an  applicant 
by  this  requirement  is  unfair  since  the 
applicant  cannot  dlrecUy  Influence  the 
b^iavlor  of  competitors  and  should 
therefore  not  be  held  responsible  for  their 
efficiency.  The  Secretary  is  ccmvlnced  by 
these  arguments  and  has  deleted  this 
provision  (i  122.S09(b)  and  9  123,410<b) 
of  the  proposed  regulations)   as  a  re- 


quired finding.  Hovever.  the  apix-opr  late- 
ness and  eflirJency  of  existing  lni>aUent 
facilities  ];Ht)vldlng  services  similar  to 
those  being  proposed  are  Important  fac- 
tors in  the  review  of  an  appUcaUon  for 
a  certificate  of  need.  Therefore,  the  in- 
troductory paragraphs  of  9  122.309  and 
5  123.410  have  been  modified  to  reflett 
the  need  for  this  consideration.  Tliis 
modification  also  addresses  the  conceriis 
of  those  who  requested  that  public  char- 
ity hospitals  and  HMOs  not  be  subject  to 
tJiese  findings,  because  in  their  view  such 
entities  would  have  been  penalized  by 
5  122.309(b)  and  S  123.410ib)  of  the  pro- 
posed regulation.  The  deletion  of  9  122- 
309(b)  and  9  123.410(b)  also  eliminates 
any  need  to  combine  them  with  9  122.309 
(d)  and  9  123.410(d).  as  suggested  by 
one  commenter. 

One  commenter  requested  that  the 
phrase  "existing  Inpatient  facihUes"  t>e 
changed  to  "existing  health  care  sys- 
tem." Although  the  appropriate  and 
efficient  use  of  all  parts  of  the  existing 
health  care  system  is  a  goal  of  certificate 
of  need  programs,  this  change  was  not 
included  in  the  amendment  to  the  intro- 
ductory paragraph  In  9 122.309  and 
9  123.410,  since  the  Secretary  does  not 
expect  an  HSA  or  a  State  Agency  to  re- 
view the  entire  health  care  system  in  the 
review  of  a  specific  proposal. 

One  commenter  stiggested  that  local 
providers  and  provider  organizations 
should  be  Involved  in  making  the  find- 
ings required  by  9  122.309(b)  and  9  123- 
410(b)  of  the  proposed  regulations,  to 
prevent  arbitrary  decisions  on  the  part 
of  the  HSAs.  This  provlslOD  is  considered 
unnecessary  in  the  language  now  added 
to  the  Introductory  paragraphs,  since 
the  agencies  may  use  vdiatever  soxirces  of 
expertise  are  available  to  them  but  are 
required  to  make  these  findings  them- 
selves prior  to  recommending  or  approv  - 
ing  an  Inpatient  service. 

Another  commenter  requested  that  the 
requirement  for  comparison  be  modified 
to  oufure  that,  where  existing  inpatient 
faculties  of  low  quality  are  not  being 
used  in  an  appropriate  and  efficient  man- 
ner, they  should  not  be  included  in  the 
comparison  so  that  competing  lilgh 
quality  services  would  be  allowed  to 
develop.  This  ctHnment  has  been  ad- 
dressed by  deleting  the  requirement  for 
this  finding. 

Several  commenters  suggested  clarifi- 
cation or  modlflcati(m  of  the  language  of 
the  proposed  regulations  clearly  to  indi- 
cate the  placement  of  the  burden  of 
proof  for  the  required  findings  <m  either 
the  provider  applicant  or  the  reviewing 
agency.  One  commenter  suggested  that 
the  language  should  be  neutral  with  re- 
spect to  the  placement  of  the  burden  of 
proof.  Relat^  to  these  comments  were 
many  others  concerning  the  time  and 
staff  required  by  the  reviewing  agencies 
to  Implement  these  sections  of  the  regu- 
lations. One  commenter  stated  that  the 
requirements  of  9  123.309  and  9  123.410 
would  substantiaQy  Increase  the  depth 
and  scope  of  the  certificate  of  need  re- 
views without  providing  additional  bene- 
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fits  and  should  be  deleted.  Others  sug- 
gested llmltiiig  the  scope  (rf  the  require- 
ments or  delaying  the  Implementation  of 
these  requirements  for  a  specified  period 
of  time.  In  all  but  one  instance,  those 
suggestions  were  not  followed.  The  Sec- 
retary has  concluded  that  the  language 
of  the  proposed  regulations  is  neutral 
with  respect  to  the  placement  of  the 
burden  of  proof  and  it  does  not  prevent 
either  the  HSA  or  the  State  agency  from 
requiring  the  applicant  to  address  all  the 
appropriate  criteria  enumerated  under 
$  122.309  and  §  123.410.  The  reviewing 
agency  may  then  accept  or  reject  the 
applicant's  analysis  of  his  conformance 
with  the  criteria,  but  must  prepare  its 
•wn  written  findings  pursuant  to  5  122.- 
306(a)  ^5)  or  §  123.407(a)  (5) .  Since  the 
reviewing  agencies  are  required  only  to 
make  "findings,"  not  necessarily  to  per- 
form original  analysis,  they  may  base 
their  findings  on  analysis  conducted  by 
the  applicant,  other  institutions,  agen- 
cies or  parties,  or  any  other  information 
available  to  them.  Therefore,  comments 
concerning  staffing  limitations,  which 
proposed  limiting  the  scope  of  these  re- 
quirements and  delaying  their  imple- 
mentation, were  not  adopted. 

Many  commenters  indicated  that  the 
phrase  "service  to  inpatients"  Ls  vague 
and  would  seem  to  cover  all  aspects  of  a 
hospital's  operations.  One  commenter 
suggested  that  the  introductory  para- 
graph in  §  122.309  and  §  123.410  be  modi- 
fled  to  read  as  follows:  "in  the  case  of 
certain  proposed  new  institutional  health 
services  •  •  "*  Another  commenter  indi- 
cated that  these  sections  should  apply 
only  to  changes  in  bed  capacity,  since 
they  duplicate  the  criteria  in  5 122.308 
and  §  123.409.  To  clarify  this  issue,  the 
Secretary  has  revised  the  regulations  to 
provide  that  only  proposed  new  institu- 
tional health  services  for  th  provision  of 
health  services  to  inpatients  wiU  require 
fchat  agencies  make  the  specified  findings. 
Thus,  capital  expenditures  of  $150,000  or 
more  relating  to  food  services  or  other 
support  services  for  inpatients  are  exam- 
ples of  inpatient  services  to  which  the 
"required  findings"  provisions  do  not  ap- 
ply. Moreover,  "required  findings"  are 
not  mandatory  for  those  hospital  services 
not  related  to  Inpatients;  examples  are 
ambulatory  and  emergency  medical  serv- 
ices. 

Many  commenters  expressed  concern 
regarding  the  applicability  of  these  re- 
quirements to  all  Inpatient  facilities  and 
institutional  health  services.  One  com- 
menter suggested  that  It  does  not  appear 
necessary  to  accentuate  the  special  na- 
ture of  Inpatient  facilities  and  that  these 
requirements  should  be  deleted  here  and 
included  \mder  S  122.308  and  123.409  as 
criteria  to  be  applied  to  all  reviews.  An- 
other commenter  suggested  that  these 
sections  be  made  opticsial  for  State  cer- 
tificate of  need  programs  because  condi- 
tions of  excess  Inpatient  beds  do  not  ex- 
ist uniformly  In  every  state  or  in  every 
rc«ion  within  a  State.  Lastly,  one  com- 
manter  claimed  that  the  requirements 
prohibit  any  capital  expenditure  im- 
provements. "Hiese  suggestions  were  not 
accepted  because  the  Secretary  considers 
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tiiat  a  major  purpose  of  a  State  certifi- 
cate of  need  program  is  to  prevent  the 
ccmstruction  of  imnecessary  and  inap- 
propriate health  care  facilities.  Further- 
more, as  indicated  in  the  Preamble  to 
proposed  regulations,  evidence  suggests 
that  there  is  an  excess  supply  of  hospital 
beds  in  many  areas  of  the  country  and 
that  some  states  already  have  an  ade- 
quate or  excess  number  of  nursing  home 
beds.  The  findings  required  by  these  sec- 
tions are  intended  to  confront  the  prob- 
lem of  overbuilding  of  inpatient  facilities 
and  to  minimize  or  eliminate  overbuild- 
ing. It  is  not  expected  that  these  required 
findings  will  create  adverse  effects  in 
areas  where  there  is  a  demonstrable 
shortage  of  facilities  or  services. 

Another  commenter  requested  tliat 
I  122.309  and  §  123.410  be  limited  to  pro- 
posals which  permanently  increase  or  de- 
crease inpatient  bed  supply.  This  sug- 
gestion was  not  adopted  because,  as  pre- 
viously stated,  the  Secretary  has  incor- 
porated a  time  factor  in  the  definition,  at 
J  122.304ta)(3)  and  §  123.404(a)  (3) ,  of 
the  bed  changes  which  must  be  reviewed. 
Several  commenters  also  requested 
that  these  sections  be  expanded  to  in- 
clude other  than  inpatient  levels  of  care, 
such  as  outpatient  care.  However,  the 
major  objective  of  these  sections  Is  to 
confront  the  overbuilding  and  excess 
supply  of  inpatient  beds.  Nevertheless, 
any  State  may  also  include  other  than 
inpatient  services  in  the  findings  required 
for  Issuance  of  a  certificate  of  need. 

Many  commenters  suggested  that  all  of 
these  sections  be  deleted  because  they  are 
not  based  on  statutory  authority  as  ex- 
pressed In  Pub.  L.  93-641.  However,  sec- 
tion 1523(a)(4)(B)  of  the  Act  requires 
a  State  to  administer  a  State  certificate 
of  need  program  "which  applies  to  new 
institutional  health  services  proposed  to 
be  offered  or  developed  within  the  State 
and  which  is  satisfactory  to  the  Secre- 
tary." Because  of  the  findings  of  section 
2(a)  (4)  of  Pub.  L.  93-641  which  pertain 
to  the  previously  uncontrollable  and  in- 
fiationary  increases  in  the  costs  of  health 
care,  particularly  of  inpatient  hospital 
care  the  Secretary  has  determined  that 
these  required  findings  for  Inpatient 
services  are  necessary  for  a  satisfactory 
certificate  of  need  program. 

Other  commenters  requested  that 
5  122.309  and  5  123.410  be  deleted  because 
the  differences  between  certificate  of 
need,  review  of  new  institutional  health 
services,  and  section  1122  reviews  are  un- 
necessary and  cimibersome,  because 
these  sections  are  based  on  the  assump- 
tion that  valid  needs  for  inpatient  serv- 
ices do  not  exist,  and  because  they  over- 
ride local  differences  and  autonomy  by 
establishing  absolute  standards.  These 
suggestions  have  not  been  followed  for 
several  reasons.  There  is  a  substantial 
difference  between  reviews  of  new  insti- 
tutional health  services,  including  certif- 
icate of  need  reviews,  and  reviews  under 
section  1122.  The  former  reviews  are  di- 
rected toward  proposed  new  institutional 
health  services,  while  the  section  1122 
program  Is  limited  to  review  of  proposed 
capital  expenditures.  Further,  the  Secre- 
tary recognizes  that  a  need  for  inpatient 


services  does  exist  in  some  areas  and. 
while  these  sections  are  directed  toward 
areas  of  excess  supply,  they  are  not  ex- 
pected to  hamper  the  development  of 
additional  supply  in  areas  where  there  is 
a  shortage.  Finally,  these  requirements 
are  not  intended  to  override  local  differ- 
ences and  autonomy,  since  HSAs  and 
State  Agencies  must  develop  standards 
and  criteria  based  on  these  sections,  and 
make  the  required  findings. 

One  commenter  questioned  the  appli- 
cability of  these  findings  in  States  with  a 
single  statewide  HSA.  The  Secretary  has 
indicated  in  the  proposed  regulations  and 
in  previous  regulations  that  the  HSAs 
and  State  Agencies  are  separate  bodies 
and  therefore  the  conduct  of  this  respon- 
sibility would  be  the  same  as  in  States 
with  more  than  one  HSA. 

One  commenter  requested  that,  be- 
cause of  the  demand  placed  upon  the 
resources  of  the  reviewing  agencies  jn 
making  these  findings,  the  State  Agency 
be  required  only  to  confirm  or  reject  the 
findings  of  the  HSA.  The  Secretary  em- 
phasizes that  §  122.309  and  §  123.410  re- 
quire that  the  HSA  and  the  State  Agency 
each  make  its  own  findings  in  writing. 

Another  commenter  suggested  that  th.? 
regulation  should  be  more  specific  aiid 
should  define  what  is  meant  by  an  ade- 
quate demonstration  of  findings.  This 
suggestion  has  not  been  adopted;  what- 
ever standards  and  additional  criteria 
are  used  by  the  reviewing  agency  will 
define  an  adequate  demonstration  of 
findings. 

One  commenter  expressed  concern  that 
a  State  Agency  would  be  subject  to  pro- 
viding a  hearing  to  any  Interested  per- 
son regarding  its  decision  on  these  find- 
ings, while  another  commenter  indicated 
that  a  public  hearing  on  these  findings 
is  warranted.  In  response  to  these  com- 
ments, the  Secretary  notes  that  these 
findings,  as  a  necessary  part  of  certain 
agency  decisions,  are  subject  to  chal- 
lenge when  a  hearing  on  any  of  these 
decisions  is  held. 

Two  commenters  questioned  why  these 
findings  must  be  made  In  writing.  They 
specifically  suggested  that  the  State 
Agency  should  not  have  to  provide  a  de- 
tailed T\Titten  statement  of  any  discrep- 
ancy between  the  State  Agency's  findings 
and  those  of  the  HSA.  The  Secretary  sees 
the  need  for  written  findings  and  notes 
that  §  123.407(a)  (9)  requh-es  a  detailed 
statement  only  if  the  State  Agency's 
decision  differs  from  the  HSA's  recom- 
mendation. 

1123.309^0)    and    f:  123.410(af    Alterna- 
tives to  inpatient  services. 

Many  commenters  requested  specific 
changes  in  the  wording  of  the  proposed 
regulations.  One  commenter  suggested 
that  the  phrase  "the  development  of  al- 
ternatives has  been  studied"  be  changed 
to  "tlie  development  of  alternatives  has 
been  reasonably  studied."  The  Secretary 
has  not  included  this  suggesticm  because 
such  a  change  would  raise  additional 
questiOTis  without  improving  the  lan- 
guage of  the  regulations.  As  presently 
stated,  the  regulations  permit  agencies 
the  latitude  to  define  the  scope  and  depth 
of  the  analysis  required  to  support  their 
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findings.  Use  of  the  word  "reasonably" 
would  require  further  guidance  from  the 
Secretary  and,  thus  diminish  the  latitude 
of  the  reviewing  agencies.  Several  com- 
menters suggested  that  the  r*irase,  "lees 
costly,  more  efficient,  or  more  appropriate 
alternatives"  be  changed  by  substituting 
"and"  for  "or."  this  exact  suggestion  was 
not  adopted,  but  5  122.309  fa)  and 
§  123.410(a)  have  been  changed  to  clar- 
ify that  the  purpose  of  this  provision  is 
to  ensure  that  State  agencies  consider 
alternatives  to  the  proposal  and  must 
find  that,  at  least  in  terms  of  cost,  effi- 
ciency, and  aM>r(H>rlateness,  these  alter- 
natives are  not  practicaWe.  Further,  the 
Secretary  does  not  agree  with  sugges- 
tions that  the  wchxI  "practicable"  should 
be  followed  by  the  phrase,  "at  the  time 
of  Ihe  review;"  it  adds  little  meaning  to 
this  subsection  since  the  re^iewing  agen- 
cies will  be  aware  that  what  is  not  prac- 
ticable Immediately  may  become  so  in  the 
near  future.  Another  commenter  re- 
quested that  these  subsections  be  ended 
after  the  irfarase,  "not  available."  This 
comment  was  not  adopted  because  If  an 
alternative  is  not  available,  yet  its  devel- 
opment might  be  practicaMe,  serious 
consideration  should  be  given  to  such 
development. 

Two  commenters  expressed  concern 
that  these  subsections  would  deter  the 
development  of  new  Institutional  health 
flervlces  and  the  development  of  alter- 
nate methods  of  health  delivery.  One 
was  particularly  concerned  that  the  lan- 
guage of  the  proposed  regulations  was 
too  restrictive  and  the  other  indicated 
that  the  studies  needed  to  support  the  re- 
quired findings  would  result  In  delays 
whl(^  would  not  otherwise  occur  in 
granting  certlfloates  of  need.  Regarding 
the  former  concerns,  the  Secretary  has 
Indicated  that  12ie  purpose  of  this  sec- 
tion Is  to  highlight  the  need  for  alternate 
methods  of  health  care  delivery  and  to 
prevent  the  development  of  services  and 
facilities  whl(^  are  not  as  efficient  and 
appropriate  as  these  alternatives.  Ilje 
Secretary  has  also  noted  that  the  latter 
concerns  may  be  well  foimded,  but  that 
any  ensuing  delays  sdhould  result  In  better 
decisions  6n  certificate  of  need  awUca- 
tlons. 

Two  commenters  suggested  that  the 
terms  "more  efficient"  and  "more  appro- 
priate" hi  §  122.309(a)  and  §  123.410(a) 
are  excessive  and  vague.  In  response  to 
these  comments,  the  Secretary  points  out 
that  the  reviewing  agencies  may  define 
these  terms  based  on  local  perspectives, 
as  expressed  in  their  adopte<n)lans,  cri- 
teria and  standards. 

One  commenter  Indicated  with  regaiti 
to  S  122.309(a)  and  S  123.410<a)  that 
even  If  alternative  services  are  feasible, 
the  lack  of  someone  to  finance  and  de- 
velop them  may  prevent  their  establish- 
ment. He  added  that  feasible  but  non- 
existent services  should  not  be  grounds 
*  lor  denjrlng  proposals  for  services  whitii 
are  otherwise  destraUe.  However,  the 
term  "available"  as  used  in  this  provision 
implies  existing  or  readily  available  serv- 
loes,  not  r«note  or  theoretka]  services. 


5 122M9(b)  and  1 123.410(b'i     Alterna- 
tives to  new  construction. 

Many  comments  requested  deletion  of 
S  122.309(c)  and  S  123.410(c)  of  the  pro- 
posed regulations,  now  S  122.309(b)  and 
§  123.410(b),  regarding  required  findings 
concerning  alternatives  to  new  construc- 
tion. Most  of  these  commenters  argued 
that  the  language  of  the  proposed  reg- 
ulations emphasized  modernization 
rather  than  replacement,  and  thus 
might  actually  encourage  wasteful  ex- 
penditures in  some  cases.  Others  indi- 
cated that  this  requirement  could  not  be 
fulfilled  and  that  It  was  not  based  on 
statutory  authority.  One  conmiienter  re- 
quested that  the  last  phrase,  "and  have 
been  implemented  to  the  extent  practi- 
cable," be  deleted.  These  comments  were 
not  accepted  because  the  regulations  re- 
quire only  that  modernization  has  been 
considered  as  an  alternative.  If  moderni- 
zation is  more  expensive  or  otherwise  not 
feasible,  then  a  finding  may  be  made  that 
alternatives  have  been  "implemented  to 
the  maximum  extent  practicable. " 

Several  commenters  suggested  specific 
modifications  to  the  required  finding  re- 
garding alternatives  to  new  construction. 
One  requested  that  the  wording  be 
changed  to  indicate  that  alternatives  to 
new  construction  have  been  explored 
and  found  to  be  either  more  expensive  or 
not  practicable.  Another  siiggested  that 
these  alternatives  only  need  to  be  con- 
sidered and  found  not  feasible.  Others 
suggested  that  these  alternatives  be 
"reasonably"  considered.  One  com- 
menter suggested  that  further  definition 
be  given  to  the  word  "practicable."  An- 
other commenter  sought  clarification  of 
the  extent  to  which  alternatives  for 
construction  must  be  considered  and  im- 
plemented. The  Secretary  has  not  fol- 
lowed these  suggestions  becaiose  they 
either  excessively  weaken  the  provision 
or  create  a  need  for  further  clarification. 
Furthermore,  it  Is  Intended  that  the  re- 
viewing figencles  determine  the  opera- 
tional definition  of  "practicable"  based 
on  state  and  local  circimistanres. 

§  122.309^0  and  §  123.410ic'i  Problems 
in  obtaining  proposed  types  of 
service. 

A  number  of  commenters  requested 
the  deletion  of  §  122.309(d)  and  I  123.410 
id)  of  the  proposed  regulations,  now 
§  122.309<c)  and  §  123.410(0,  which  re- 
quired a  flndirvg  that  patients  wUl  ex- 
perience serious  problems  In  the  absence 
of  the  proposed  new  service  as  a  precon- 
dition of  determining  that  a  proposed 
new  Inpatient  service  is  needed.  They 
cited  the  following  reasons :  <  1 )  The  re- 
quirement has  no  statutory  authority; 
(2)  It  is  inconsistent  with  sound  plan- 
ning; (3)  other  parts  of  S  122.309  and 
§  123.410  accomplish  this  Intent;  and  (4) 
it  is  impractical  and  cannot  be  admin- 
istered effectively.  Another  commenter 
took  issue  with  the  word  "serious."  The 
Secretary  has  retained  these  provisions 
because  an  important  purpose  of  the 
health  planning  and  regulatory  pro- 
grams required  by  Title  XV  t  to  prevent 


or  alleviate  the  health  problems  of  the 
population  served  or  to  be  served.  This 
provision  is  consistent  with  sound  healtli 
planning  and  can,  in  the  judgment  of  the 
Secretary,  be  administered  effectively, 
based  upon  the  criteria  and  standards 
that  an  agency  must  develop  and  use  m 
reviewing  a  certificate  of  need  appli- 
cation. Tlie  one  conamenter  who  ob- 
jected to  the  term  "serious"  was  joined 
by  others  who  suggested  clarification  of 
tills  word.  To  reflect  more  precisely  the 
intent  of  the  requirement,  certain  types 
of  serious  problems  have  been  specified, 
while  allowing  the  agencies  to  add  other 
criteria  if  they  choose. 

Another  commenter  suggested  that  this 
criterion  be  ranked  first  on  the  list  of 
requu-ed  findings.  These  provisions  were 
not  ranked  hi  order  of  priority,  and  all 
of  the  findings  must  be  made  as  a  con- 
dition for  recommending  or  granting  a 
certificate  of  need. 

^  J22.309{.d)  and  i  123.4l0td>  Conilst- 
vncy  with  other  State  plavs  for  lonp- 
ierm  care. 

State  Agencies  ai-e  required  by  §  123- 
410(d)  (§  123.410(a)  of  the  proposed 
regulatlans) ,  to  make  a  finding.  In  the 
case  of  proposals  for  the  addition  of  beds 
for  the  provision  of  skilled  nursing  or 
intermediate  care  services,  that  the  ad- 
dition will  be  consistent  with  the  plans 
of  other  State  Agencies  respcxisible  for 
the  financing  of  long-term  care  (includ- 
ing home  health  services).  One  com- 
menter asked  why  the  Secretary  did  not, 
in  S  122.309.  require  HSAs  to  make  the 
same  finding.  The  Secretary  has  modi- 
fied $  122.309  to  hiclude  a  similar  provj- 
.'^ion. 

Many  commenters  suggested  that 
5  123.410<e)  of  the  proposed  regulation 
§  123.410(e)  of  the  prc^xued  regulation? 
be  deleted  because  the  State  Health  Plaji 
is  the  authoritative  document  for  the 
State  for  the  development  of  health  re- 
.sources.  One  argued  that  this  provision 
would  create  ccwifusion  concerning  the 
roles  of  the  State  Agency  and  other  Stat^^ 
agencies.  The  Secretary  concurs  with 
these  concerns  and  has  modified  the  reg- 
ulaticm  to  require  "consideration'  of  the 
relationship  of  the  proposal  to  these 
other  agencies'  plans,  rather  than  re«;'ui  - 
ing  that  they  be  "axisistent." 

One  commenter  claimed  that  lhi.s  )•)< - 
vision  would  force  the  i-eviewing  agenc;.- 
to  certify  levels  of  caie  within  institu- 
tions, to  some  extent.  However,  the  rr- 
quirement  is  only  that  the  finding  bi^ 
made  prior  to  approval  of  Ihi.s  typc^  "f 
service. 

One  commenter  questioned  the  inclu- 
sion of  home  health  services  in  this  set- 
tlon,  since  the  pn^^osed  regulation  had 
excluded  home  health  agencies  from 
coverage  under  the  requirements  for  a 
State  certificate  of  need  program.  The 
Secretary  believes  that  coverage  of  home 
health  agencies  by  certificate  of  need  is 
not  linked  with  this  requirement.  Aware- 
ness of  the  plans  of  State  Agenclee  re- 
sponible  for  the  provision  and  financing 
of  home  health  services  brings  an  addl- 
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tional  factor  to  the  review  of  an  appli- 
cation for  a  certificate  of  need  and  will 
presumably  result  in  a  better  decision  by 
the  reviewing  agency.  TTierefOTe,  al- 
though home  health  services  are  not  re- 
quired to  be  covered  for  certificate  of 
need,  review,  the  planning  agencies 
should  consider  them  in  developing  their 
HSPs. 

One  commenter  suggested  that  the  re- 
quired findings  be  enlarged  by  requir- 
ing that  there  be  a  utilization  review 
program  in  place  and  that  such  program 
not  be  limited  to  the  Medicare  and  Med- 
icaid programs.  The  Secretary  believes 
that  it  is  impractical  to  require  an  inten- 
sive review  of  this  nature  for  every  appli- 
cation; however,  there  is  nothing  in  the 
language  of  the  regulations  which  pre- 
vents an  agency  from  employing  utiliza- 
tion as  a  criterion. 

Accordingly.  42  CFR  Parts  122.  123, 
and  100  are  amended  in  the  manner  set 
forth  below. 

Effective  date:  The  regulations  set 
forth  below  are  effective  February  22. 
1977. 

The  Department  of  Health,  Education. 
and  Welfare  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  infla- 
tion impact  statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Dated:  January  11,  1977. 

Theodore  Cooper. 
Assistant  Secretary  for  Health. 

Approved:  Januarj'  13. 1977. 

David  Mathews. 
Secretary. 


PART  100 — LIMITATION  ON  FEDERAL 
PARTiCiPATION  FOR  CAPITAL  EXPEND- 
ITURES 

3.  Paragraph  (e)  of  42  CFR  100.102  is 
revised  to  resid  as  f oUo\k's  : 

S  100.102      DrHnilion-s. 

•  •  •  •  • 

(e)  "Health  care  facility"  includes  hos- 
pitals, psychiatric  hospitals,  tuberculo- 
sis hospitals,  skilled  nursing  facilities, 
kidney  disease  treatment  centers,  includ- 
ing freestanding  hemodialysis  imlts. 
intermediate  care  facilities,  and  ambula- 
tory surgical  facilities.  t»it  does  not  In- 
clude Christian  Science  sanatoriums  op- 
erated, or  listed  and  certified,  by  the  First 
Church  of  Christ,  Scientist,  Boston,  Mas- 
sachusetts. For  purposes  of  this  para- 
graph: 

(1)  The  term  "hospital"  means  an  in- 
stitution which  is  primarily  engaged  in 
providing  to  inpatients,  by  or  under  su- 
pervision of  physicians,  diagnostic  serv- 
ices and  therapeutic  services  for  medical 
diagnosis,  treatonent,  and  care  of  injured, 
dlsatded,  or  sick  persons,  or  rehabilita- 
tion services  for  the  rehabilitation  of  in- 
jured, disabled,  or  sick  persons.  Such 
term  does  not  include  psychiatric  and 
tuberculosis  hospitals. 

(2)  The  term  "psychiatric  hospital" 
means  an  institution  which  is  primarily 
engaged  in  providing  to  inpatients,  by  or 
under  the  supervision  of  a  physician, 
psychiatric  services  for  the  dlEignosis  and 
treatment  of  mentally  111  persons. 
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(3)  The  term  "tuberculosis  hospital" 
means  an  institution  which  is  primarily 
engaged  in  providing  to  inpatients,  by  or 
under  the  supervision  of  a  physician, 
medical  services  for  the  diagnosis  and 
treatment  of  tuberculosis. 

(4)  The  term  "skilled  nursing  facility" 
means  an  institution  or  a  distinct  part  of 
an  institution  which  is  primarily  engaged 
in  providing  to  inpatients  skilled  nursing 
care  and  related  services  for  patients  who 
require  medical  or  nursing  care,  or  re- 
habilitation services  for  the  rehabilita- 
tion of  injured,  disabled,  or  sick  person.s. 

<  5 »  The  term  "intermediate  care  facil- 
ity" means  an  institution  which  provides, 
on  a  regular  basis,  health-related  care 
and  services  to  individuals  who  do  not 
require  the  degree  of  care  and  treatment 
which  a  hospital  or  skilled  nursing  facil- 
ity is  designed  to  provide,  but  who  be- 
cause of  their  mental  or  physical  condi- 
tion require  health-related  care  and 
services  <  above  the  level  of  room  and 
board  > . 

16'  The  term  'ambulatory  surgical  fa- 
cility" means  a  facility,  not  a  part  of  a 
hospital,  which  provides  surgical  treat- 
ment to  patients  not  requiring  hospitali- 
zation. Such  term  does  not  include  the 
offices  of  private  physicians  or  dentists, 
whether  for  individual  or  group  practice. 

(Sec.  1122,  Social  Security  Act.  86  Stat    1386 
142  U.S.C.  1320a-l).) 


PART  122— HEALTH  SYSTEMS  AGENCIES 

1.  Part  122  of  Title  42,  CFR,  is  amended 
by  adding  thereto  a  new  Subpart  D.  to 
read  as  follows: 

Subpart  D — Proc*duras  and  Criteria  for  Review 
of  New  Institutional  Health  Services 

Sec. 

122.301  Definition. 

122.302  Purpoee  and  applicabiUty. 

122.303  General. 

122.304  New    institutional    health    services 

subject  to  review. 

122.305  Adoption  and  public  notice  of  re- 

view procedures  and  criteria. 

122.306  Procedures  for  health  systetns  agen- 

cy review. 

122.307  Exceptions  to  use  ot  procedures. 

122.308  Criteria  for  health  systems  agency 

review. 

122309  Inpatient   facilities:    required  find- 

ings. 

122310  Health  maintenance  organizations: 

required  flading. 
At-THOKFTY:  Sec.  316,  H  Stat.  690  (42  U.S.C. 
216);   sec.  1533  of  the  PubUc  Health  SerTlc« 
Act.  88  Stat.  3361-53  (43  U.S.C.  300a-l). 

§  122.301      Definitions. 

In  additjion  to  the  terms  defined  irt 
subpart  A  of  this  Part,  as  used  in  this 
subpart : 

(a)  TTie  term  "to  develop,"  when  used 
In  connection  with  health  services,  means 
to  undertake  those  activities  which  on 
their  completion  will  result  in  the  offer 
of  a  new  instituti(xial  health  service  or 
the  incurring  of  a  financial  obligation, 
as  defined  under  applicable  State  law, 
in  relation  to  the  offering  of  such  4 
service. 

(b)  The  term  "health  care  facility"  is 
defined  under  section  153K5)  of  the 
Act  to  have  the  same  meaning  as  such 
term  as  in  regulations  prescribed  under 
section  1122  of  the  Social  Security  Act. 


Such  regulations  '42  CFR  §  100.102(e)) 
define  the  term  "health  care  facility"  as 
Including  hospitals,  psychiatric  hos- 
pitals, tuberculosis  hospitals,  skilled 
nursing  facilities,  kidney  disease  treat- 
ment centers,  including  freestanding 
hemodialysis  units,  intermediate  care  fa- 
cilities, and  ambulatory  surgical  facili- 
ties, but  does  not  include  Christian 
Science  sanatoriums  operated,  or  listed 
and  certified,  by  the  First  Church  of 
Christ  Scientist,  Boston,  Massachusetts. 
Such  regulations  also  provide  that: 

1 1 1  The  term  "hospital"  means  an 
institution  which  is  primarily  engaged  in 
providing  to  inpatients,  by  or  under  the 
supervision  of  physicians,  diagnostic 
services  and  therapeutic  services  for 
medical  diagnosis,  treatment,  and  care 
of  injured,  disabled,  or  sick  persons,  or 
rehabilitation  services  for  the  rehabilita- 
tion of  injured,  disabled,  or  sick  persons. 
Such  terms  do  not  include  psychiatric 
and  tuberculosis  hospitals. 

<2>  The  term  "psychiatric  hospital" 
means  an  institution  which  is  primarily 
engaged  in  providing  to  inpatients,  by 
or  under  the  supervision  of  a  physician, 
psychiatric  services  for  the  diagnosis  and 
treatment  of  mentally  ill  persons. 

<3)  The  term  "tuberculosis  hospital" 
means  an  institution  which  is  primarily 
engaged  in  providing  to  inpatients,  by 
or  under  the  supervision  of  a  physician, 
medical  services  for  the  diagnosis  and 
treatment  of  tuberculosis. 

<4i  The  term  "skilled  nursing  facil- 
ity" means  an  institution  or  a  distinct 
part  of  an  institution  which  is  primarily 
engaged  in  providing  to  inpatients  skilled 
nursing  care  and  related  services  for 
patients  who  require  medical  or  nurs- 
ing care,  or  rehabilitition  services  for 
the  rehabilitation  of  injured,  disabled, 
or  sick  persons. 

(5>  The  term  "intermediate  care 
facility"  means  an  institution  which 
provides,  on  a  regular  basis,  health- 
related  care  and  services  to  individuals 
who  do  not  require  the  degree  of  care 
and  treatment  which  a  hospital  or 
skilled  nursing  facility  is  designed  to 
provide,  but  who  because  of  their  mental 
or  physical  condi*i^n  require  health  re- 
lated care  and  services  (above  the  level 
of  room  and  board) . 

(6)  The  term  "ambulatory  surgical 
facility"  means  a  facility,  not  a  part  of 
a  hospital,  which  provides  surgical  treat- 
ment to  patients  not  requiring  hospitoli- 
zation. 

Such  term  does  not  include  the  offices 
of  private  physicians  or  dentists,  whether 
for  individual  or  group  practice. 

(c)  The  term  "health  maintenance 
organization"  is  defined  imder  section 
1531(5)  of  the  Act  to  have  the  same 
meaning  as  such  term  has  in  regulati(»u 
prescribed  und^  sectKm  1122  of  the 
Social  Security  Act.  Such  regulaticms  (42 
CFR  !  100.102(f) )  define  the  ton 
"health  maintenance  organization"  to 
mean  a  public  or  private  organlzatkm. 
organized  under  the  laws  of  any  State, 
which 

(1)  Provides  or  otherwise  makes 
available  to  enrolled  participants  health 
care  services,  including  at  least  the  fol- 
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lowing  basic  health  care  services:  Usual 
physician  services,  hospitalization,  lab- 
oratory. X-ray,  emergency  and  iM^ven- 
tive  services,  and  out-of-area  coverage; 

(2)  Is  compensated  (except  for  co- 
payments)  for  the  provision  of  the  basic 
health  care  services  listed  in  paragraph 
(c)(1)  of  this  section  to  enrolled  par- 
ticipants on  a  predetermined  periodic 
rate  basis ;  and 

(3)  Provides  physicians'  services  pri- 
marily (1)  directly  through  physicians 
who  are  either  employees  or  partners  of 
such  organization,  or  (ii)  through  ar- 
rangements with  individual  physicians 
or  one  or  more  groups  of  physicians  (or- 
ganized on  a  group  practice  or  individ- 
ual practice  basis) . 

(d)  The  term  "health  services"  means 
clinically  related  (i.e.,  disignostic,  treat- 
ment, or  rehabilitative)  services,  and  in- 
cludes alcohol,  drug  abuse,  and  mental 
health  services. 

(e)  The  term  "institutional  health 
services"  means  health  services  provided 
in  or  through  health  care  facilities  or 
health  maintenance  organizations  and 
Includes  the  entities  in  or  through  which 
such  services  are  provided. 

(f)  The  term  "to  offer,"  when  used  in 
connection  with  health  services,  means 
that  the  health  care  facility  or  health 
maintenance  organization  holds  Itself 
out  as  capable  of  providing,  or  as  having 
the  means  for  the  provision  of.  specified 
health  services. 

(g)  The  term  "person"  means  an  in- 
dividual, a  trust  or  estate,  a  partnership, 
a  corporation  (including  associations, 
joint  stock  companies,  and  insurance 
companies)  a  State,  or  a  political  sub- 
division or  Instrumentality  (including  a 
municipal  corporation)  of  a  State. 

§  122.302      Purpose  and  ai^lirabilily. 

Section  1513(f)  of  the  Public  Health 
Service  Act  requires  each  health  systems 
agency.  In  order  to  assist  State  health 
planning  and  development  agencies  in 
carrying  out  their  functions  under  para- 
graphs (4)  and  (5)  of  section  1523(a) ,  to 
review  and  msike  recommendations  to 
the  appropriate  State  Agency  respecting 
the  need  for  new  Institutional  health 
services  proposed  to  be  offered  or  de- 
veloped In  the  health  service  area  of 
such  health  systems  agency.  Section  1532 
(a)  of  the  Act  requires  that  in  perform- 
ing Its  review  fimctlons  imder  section 
1513(f)  of  the  Act  or  in  conducting  any 
other  reviews  of  proposed  health  services, 
each  health  systems  agency  shall  foDow 
procedures  and  apply  criteria  developed 
and  published  by  the  health  systems 
agency  in  accordance  with  regulations  of 
the  Secretary.  This  sul^yart  sets  fortii 
the  minimum  procedures  and  criteria  to 
be  utilized  by  health  systems  agencies  In 
conducting  such  reviews  and  the  man- 
ner in  which  such  procedures  and  cri- 
teria shall  be  developed  and  published. 

§  122.303      General. 

Except  as  provided  in  §  122.307  of  this 
subpart,  each  health  systems  agency 
shall  utilize  review  procedures  and 
criteria  which  meet  the  requirements  of 
f  122.306    and     { 122.308,    respectively. 


when  conducting  reviews  of  new  institu- 
tional health  services  and  other  reviews 
of  proposed  health  services.  The  public 
shall  be  given  notice  cf  such  review  pro- 
cedures and  criteria  tn  accordance  with 
the  requirements  of  S  122.305.  In  addi- 
tion, in  the  case  of  any  proposed  new  in- 
stitutional health  service  for  the  provi- 
sion of  health  services  to  inpatients,  the 
health  systems  agency  shall  comply  with 
the  requirements  of  §  122.309;  in  the 
case  of  any  proposed  new  institutional 
health  service  proposed  for  a  health 
maintenance  organization,  the  health 
systems  agency  shall  comply  with  the  re- 
quirements of  §  122.310. 

§  122.304      New  institutional  hrahh  »erv- 
"ices  subject  to  review. 

'a)  All  new  institutional  health  serv- 
ices proposed  to  be  offered  or  developed 
within  the  health  service  area  trf  the 
health  systems  agency  shall  be  subject 
to  review  under  this  subpart.  For  pur- 
poses of  this  subpart,  "new  Institutional 
health  services"  shall  include: 

(1)  The  construction,  development, 
or  other  establishment  of  a  new  health 
care  facility  or  health  maintenance 
organization: 

1 2)  Any  expenditure  by  or  on  behalf 
of  a  health  care  facility  or  health  main- 
tenance organization  in  excess  of  $150,000 
(or  such  lesser  sunount  as  the  State  may 
specify)  which,  under  generally  accepted 
accounting  principles  consistently  ap- 
plied, is  a  capital  expenditure,  except 
that  this  subpart  shall  not  apply  to  ex- 
penditures for  (i)  site  acquisitions;  (ID 
acquisitions  of  existing  health  care  facil- 
ities and  health  maintenance  organiza- 
tions; or  (iu)  expenditures  solely  for  the 
termination  or  reduction  of  beds  or  of  a 
health  service;  unless  included  by  the 
State  in  its  scope  of  coverage.  Where  a 
person  makes  an  -acquisition  by  or  on 
behalf  of  a  health  care  facility  or  health 
maintenance  organization  under  lease 
or  comparable  arrangement,  or  through 
donation,  which  would  have  required  re- 
view if  the  acquisition  had  been  by  pur- 
chase, such  acquisition  shall  be  deemed  a 
capital  expenditure  subject  to  re\-iew. 

(3)  A  change  In  the  bed  capacity  of  a 
health  care  facility  or  health  mainte- 
nance organization  which  increases  the 
total  number  of  beds  (or  distributes  beds 
among  various  categories,  or  relocates 
such  beds  from  one  physical  facility  or 
site  to  another)  by  more  than  forty  beds 
or  more  than  twenty-flve  percent  of  total 
bed  capacity  as  defined  by  the  State, 
whichever  is  less,  over  a  two-year  period. 

(4)  Health  services,  except  hcwne 
health  services,  which  are  offered  In  or 
through  a  health  care  facility  or  health 
maintenance  organization  and  which 
were  not  offered  on  a  regular  basis  in  or 
through  such  health  care  facility  or 
health  maintenance  orgsmlzation  within 
the  twelve  month  period  prior  to  the  time 
such  services  would  be  tiered. 

(b)(1)  Any  expenditure  by  or  on  be- 
half of  a  health  care  facility  or  health 
maintenance  organization  In  excess  of 
$150,000  (or  such  lesser  amount  as  the 
State  may  specify)  made  In  preparation 
for  the  offering  or  development  of  a  new 


institutional  health  service  and  any  ar- 
rangement or  commitment  made  for  fi- 
nancing the  offering  or  development  of 
the  new  Institutional  health  service  shall 
be  subject  to  review  under  this  subpart. 
(2)  Nothing  In  this  subpart  shall  pre- 
clude a  health  systems  agency  from  rec- 
ommending that  a  State  Agency  grant  a 
certificate  of  need  which  permits  expen- 
ditures only  for  predevelopment  activi- 
ties, but  does  not  authorize  the  offering 
or  development  of  the  new  Institutional 
health  service  with  respect  to  which  such 
predevelopment  activities  are  proposed. 
Expenditures  in  preparation  lor  the  of- 
fering of  a  new  institutional  health  serv- 
ice shall  Include  expenditures  for 
architectural  designs,  plans,  working 
drawings,  and  specifications.  Such  ex- 
penditures may  also  Include  those  for 
site  acquisition  and  preliminary  plans, 
studies,  and  survey.  If  these  are  Included 
by  the  State  Agency  in  its  definition  of 
predevelopment  activities. 

§  122.305      Adoption  and  public  notice  of 
ro  iew  procedures  and  criteria. 

<a)  Each  health  systems  agency  shall 
adopt  and  review  and  revise  as  neces- 
sary, review  procedures  and  criteria  in 
accordance  with  the  requirements  of  this 
subpart  prior  to  its  review  of  new  insti- 
tutional health  services  and  in  accord- 
ance with  its  Designation  Agreement. 

(b)  Before  adcvting  the  review  pro- 
cedures and  criteria  required  by  this  sub- 
part or  any  revisions  of  such  procedures 
and  criteria,  the  health  systems  agency 
shall  give  Interested  persons  an  oppor- 
tunity to  offer  written  ccxnments  <m  the 
procedures  and  criteria,  or  any  revisions 
thereof,  which  it  proposes  to  adopt,  as 
follows: 

(1)  The  hetJth  systems  agency  shall 
distribute  copies  of  Its  proposed  review 
procedures  and  criteria,  and  proposed 
revisions  thereof,  to  the  agencies,  insti- 
tutions and  associations  with  which  the 
agency  must  coordinate  Its  activities 
pursuant  to  section  1513(d)  of  the  Act 
and  Its  designation  agreonent,  to  units 
of  general  local  government  within  Its 
hetdth  service  area,  to  the  State  Agency 
and  Statewide  Health  Coordinatlnsr 
Council  of  each  State  In  which  all  or 
any  peut  of  the  agency's  health  service 
area  Is  located,  and  to  health  systems 
agencies  designated  for  contiguous 
health  service  areas,  and  to  any  agency 
which  establishes  rates  for  health  care 
facilities  or  health  maintenance  organi- 
zations In  Its  health  service  area. 

(2)  The  health  systems  agency  shall 
publish.  In  one  or  more  newspapers  erf 
general  circulation  In  Its  health  service 
area,  a  notice  stating  that  review  pro- 
cedures and  criteria,  or  revisions  thereof, 
have  he&i  pr(HX)sed  for  adoption  and  are 
available  at  specified  addresses  for  tn- 
specUon  and  capytiig  by  Interested  per- 
sons. 

(3)  A  health  systems  agency  may  re- 
quest from  the  Secretary  an  exception 
to  the  requirement  of  j  122.305(b)  (2). 
Such  request  shall  be  In  writing,  shaU 
contain  a  detailed  explanation  ot  the 
reasons  for  the  request  and  of  the  sub- 
stitute publication  procedures  that  ttte 
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agency  intends  to  follow  if  the  exception 
is  approved.  The  Secretary  may  grant 
such  an  exception  if  he  determines  that 
the  proposed  substitute  procedures  are 
less  costly  or  more  effective  and  do  not 
adversely  and  substantially  affect  the 
ri='hU  of  persons  affected  by  the  subject 
re\ie\v.s. 

I  c  I  Each  health  systems  agency  shall 
distribute  copies  of  its  adopted  review 
procedures  and  criteria,  and  any  revi- 
sions thereof,  to  the  agencies  and  orga- 
nizations specified  in  paragraph  <b)  (1  > 
of  this  section  and  to  the  Secretary,  and 
shall  provide  such  copies  to  other  per- 
sons upo'n  request. 

§  122..*J0<»  -  Proc«M^ur^^  for  licallli  sj^inii'. 
ajjent'v  review. 

(a)  The  procedures  adopted  and  uti- 
lized by  a  health  systems  agency  for  con- 
dacting  the  reviews  covered  by  this  sub- 
part shall  Include  at  least  the  following : 
(1)    Written  notification  to  affected 
persons  of  the  beginning  of  a  review. 
«Mch  shall  include  notification  of  the 
proposed  schedule  for  the  review,  of  the 
period  within  which  a  public  hearing 
dmring  the  course  of  the  review  may  be 
requested  by  persons  directly  affected  by 
the  review  as  defined  in  paragraph  (a> 
(7)  of  this  section,  and  of  the  maimer  in 
which  notification  will  be  provided  of 
the  time  and  place  of  any  hearing  so  re- 
qvested.  For  purposes  of  this  subpara- 
graph, "affected  persons"  include,  at  a 
minimum,  the  person  whose  proposal  is 
being  reviewed,  the  State  Agency  for 
each  State  in  which  all  or  any  part  of 
the  agency's  health  service  area  is  lo- 
cated, health  systems  agencies  serving 
(xmtiguous  health  service  areas,  health 
ou«  facihtles  and  health  maintenance 
organizations  located  in  the  health  serv- 
ice  area   which    provide   institutional 
health  services,  any  agency  which  estab- 
Uahes  rates  for  health  care  facilities  or 
heiJth  maintenance  organizations  in  its 
health  service  area,  and  those  members 
oi  the  public  who  are  to  be  served  by  the 
proposed  institutional  health  services. 
F»r  purposes  of  this  subparagraph,  the 
date  of  "notification"  is  the  date  on 
which  the  notice  is  sent  or  the  date  on 
which  the  notice  appears  in  a  newspaper 
ot  general  circulation,  whichever  Is  later. 
Written  notification  to  members  of  the 
pld>Uc  may  be  provided  through  news- 
papers of  general  circulation  in  the  area 
and  public  information  channels;  notifi- 
cation to  all  other  affected  persons  shall 
be  by  mail  (which  may  be  as  part  of  a 
newsletter) . 

(2)  (i>  With  respect  to  reviews  of  pro- 
pesed  new  institutional  health  so-vlces 
pursuant  to  section  1513(f)  ot  the  Act. 
schedules  for  reviews  which  provide  that 
no  such  review  shall  take  longer  than  the 
period  specified  tn  accordance  with  42 
CFR  123.407(a)  (2)  by  the  State  Agency 
ol  the  State  In  which  the  new  institu- 
tional health  service  Is  proposed  to  be 
offered  or  developed,  except  that  In  the 
case  of  reviews  under  sectkm  1122  of  the 
.  Social  Security  Act.  schedules  for  reviews 
shall  be  in  accordance  with  42  CFR  100.- 
106.   which  govern  the  State  Agency's 
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procedures  for  review  under  section  1122 
agreements. 

(ii)  With  respect  to  other  reviews  of 
proposed  health  services,  schedules  for 
reviews  which  provide  that  no  review 
shall,  to  the  extent  practicable,  take 
longer  than  90  days  from  the  date  of 
notification  made  in  accordance  with 
paragraph  laHl)  of  thl^  section  to  the 
date  of  tlie  written  findings  made  in  ac- 
cordance with  paragraph  (a)(5»  of  this 
section. 

(3»  Provision  for  persons  subject  to  a 
review  to  submit  to  the  health  systems 
agency  in  such  form  and  manner,  and 
co«tainii-.g  such  information,  as  the 
agency  siiall  prescribe  and  publish,  such 
information  as  the  agency  may  require 
concerning  the  subject  of  such  review. 
Such  information  requirements  may  vary 
aocordins  to  the  purpose  for  which  a 
particular  review  is  being  conducted  or 
the  type  of  health  service  being  re- 
\iewed:  Proiided,  That  the  health  sys- 
t«Tis  agency  may  require  no  information 
of  a  person  subject  to  review  which  is  not 
prescribed  and  published  as  being 
required 

(4>  Submission  of  periodic  reports  by 
providers  of  health  services  and  other 
persons  subject  to  health  systems  agency 
review  under  this  subpart  respecting  the 
development  of  proposals  subject  to  re- 
view. 

(5)  Provision  for  written  findings  (in- 
cluding, as  appropriate,  the  findings  re- 
quired under  §  122.309  and  §  122.310  of 
this  subpart)  which  state  the  basis  for 
any  final  decision  or  recommendation 
made  by  the  health  systems  agency.  The 
health  systems  agency  may  make  its  rec- 
ommendations conditional  if  the  estab- 
lished State  program  does  not  prohibit 
such  a  procedure.  Such  findings  shall  be 
sent  to  the  person  proposing  the  new  in- 
stitutional health  service  and  to  the  State 
Agency  for  the  State  in  which  the  new 
institutional  health  service  is  proposed  to 
be  offered  or  developed,  and  shall  be 
available  to  others  upon  request. 

(6)  Notification,  upon  request,  of  pro- 
viders of  health  services  and  other  per- 
sons subject  to  health  systems  agency 
review  under  this  subpart  of  the  status 
of  the  agency  review  of  the  proposals 
subject  to  review,  findings  made  in  the 
course  of  such  review,  and  other  appro- 
priate information  respecting  such  re- 
view. 

(7)  Provision  for  public  hearing  in  the 
course  of  agency  review  if  requested  W 
one  or  more  persons  directly  sJfected  l^ 
the  review.  The  agency  must  provide  for 
a  reasonable  period  from  the  date  of 
written  notification  ot  the  beginning  of 
a  review  (see  paragraph  (a)  (1)  of  this 
section)  within  which  a  public  hearing 
during  the  course  of  the  review  may  be 
requested  by  persons  directly  affected  by 
the  review.  The  agency  may  not  impose 
fees  for  such  a  hearing.  For  purposes 
of  this  subparagrai^  "persons  directty 
affected"  by  the  review  include,  at  a  min- 
imum, the  pers<xi  whose  proposal  Is  being 
reviewed;  members  of  the  pid>llc  who  are 
to  be  served  by  the  proposed  new  Institu- 
tional health  services;  health  care  facil- 


ities and  health  maintenance  organiza- 
tions located  in  the  health  service  area 
of  the  agency  which  provide  services  sim- 
ilar to  the  proposed  services  under  re- 
view; health  care  facilities  and  health 
maintenance  organizations  which,  pricw 
to  receipt  by  the  agency  of  the  pn^wsal 
being  reviewed,  have  formally  indicated 
an  Intention  to  provide  such  similar  serv- 
ices in  the  future,  either  through  the 
filing  of  a  letter  of  intent  or  by  adoption 
of  a  plan;  and  any  agency  which  estab- 
lishes rates  for  healtli  care  facilities  or 
health  maintenance  organizations  lo- 
cated in  the  health  sei'vice  area  in  which 
the  service  is  proposed  to  be  offered  or 
developed.  Where  such  a  healing  is  re- 
quested, tlie  agency  sliall,  prior  to  such 
hearing,  provide  notice  of  such  hearing, 
in  accordance  with  its  procedure  adopted 
pursuant  to  paragraph  (a)(1)  of  this 
section.  The  procedure  for  a  hearing 
must  provide  an  opportunity  for  any 
person  to  present  testimony. 

(8)   Provision  that  any  person  may,  for 
good  cause  shown,  request  in  writing  a 
public  hearing  for  purposes  of  recon- 
sideration of  a  health  systems  agency 
decision.  The  agency  may  not  impose  fees 
for  such  a  hearing.  For  purposes  of  this 
subparagraph,  an  agency  recommenda- 
tion pursuant  to  section  1513(f)   is  not 
a  decision.  A  request  for  a  public  hearing 
shall  be  deemed  by  the  health  systems 
agency  to  have  shown  good  cause  if  it 
(1)  presents  significant  relevant  informa- 
tion not  previously  considered  by  the 
health  systems  agency,  (ii)  demonstrates 
tiiat  there  have  been  significant  changes 
in  factors  or  circumstances  relied  upon 
by  the  health  systems  agency  in  reaching 
its  decision,  (ill)  demonstrates  that  the 
health  systems  agency  has  materially 
failed  to  follow  its  adopted  procedures 
in  reaching  its  decision,  or  (iv)  provides 
such  other  bases  for  a  public  hearing 
as  the  health  syst^ns  agency  determines 
constitutes  good  cause.  To  be  effective, 
a  request  for  such  a  hearing  shall  be 
received  witiiin  30  days  of  tiie  health 
systems  agency  decision,  and  the  hearing 
shall  commence  wlHiln  30  days  after  the 
receipt  of  the  request;  except  that  where 
any  different  time  periods  for  such  pro- 
cedures are  established  by  State  law  gov- 
erning'«the  practices  and  procedures  of 
the  health  systems  agency,  the  latter 
shaU  govern.  Notification  of  such  a  pub- 
lic hearing  shall  be  sent,  prior  to  the 
date  of  the  hearing,  to  the  person  re- 
questing the  hearing  and  to  the  person 
proposing  the  new  hesJth  service,  and 
shall  be  sent  to  others  upon  request.  The 
healtli  systems  agency  shall  make  writ- 
ten findings  which  state  the  basis  for  its 
decision  within  45  days  £ifter  the  con- 
clusion  of   such   hearing,   except   that 
where  any  different  time  period  is  re- 
quired by  State  law  governing  the  prac- 
tices and  procedures  at  administrative 
agencies,  the  l&tba  shall  govern.  A  deci- 
skm  of  the  health  systems  agency  follow- 
ing a  public  hefuing  \mder  this  subpara- 
grai^  shall  be  considered  a  decision  oi 
the  health  systems  agency  foe  purposes 
of  subparagraphs  (5).  (6),  and  (9)   ot 
this  paragraph. 
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'9)  Preparatl(m  and  publication,  at 
least  annually,  <a  reports  by  the  health 
systems  agency  of  the  reviews  being  con- 
ducted (including  a  statement  concern- 
ing the  status  of  each  such  review)  and 
of  the  reviews  completed  by  the  agency 
since  the  publication  of  the  last  report 
and  a  general  statement  of  the  findings 
and  decisions  made  in  the  course  of  such 
reviews. 

(10)  Access  by  the  general  pubUc  to  aU 
applications  reviewed  by  the  health  sys- 
tems agency  and  to  all  other  written  ma- 
terials pertinent  to  any  agency  review. 

(11)  In  the  case  of  construction  proj- 
ects, submission  to  the  health  systems 
agency  by  the  persons  proposing  such 
projects  of  letters  of  Intent  in  such  detail 
and  in  such  form  as  may  be  necessary 
to  inform  the  agency  of  the  scope  and 
nature  of  the  projects  at  the  earliest  pos- 
sible opportunity  in  the  course  of  plan- 
ning of  such  construction  projects.  ^, 

fb)  Procedures  adopted  for  reviews  in 
accordsmce  with  paragraph  (a)  of  this 
section  may  vary  according  to  the  pur- 
pose for  which  a  particular  review  is 
being  conducted  or  the  tjrpe  of  health 
service  being  reviewed. 

(c)  The  procedures  shall  provide  that 
the  requirements  of  paragraph  (a)(1) 
of  this  section  diall  be  deemed  satisfied 
if  the  State  Agency,  in  providing  notice 
of  the  beginning  of  the  review  in  accord- 
ance with  42  CFR  123.407(a)(1),  pro- 
vides the  Information  described  in  para- 
graph (a)  (1)  of  this  section. 

(d)  The  procedures  may  provide  that 
the  requirwnents  of  subparagraphs  (3), 
(4) ,  or  (11)  of  psatigraph  (a)  of  this  sec- 
tion shall  be  deemed  satisfied  If  the  State 
Agency  has  provided  for  the  correspond- 
ing procedure  fovmd  at  42  CFR  123.407 
(a)  (3).  (4),  or  (14). 

§  122.307     Exceptions  to  use  of  prot-c- 
dures. 

After  following  the  procedure  set  forth 
In  S  122.305(b) ,  an  agraicy  may,  with  re- 
spect to  any  type  or  groiQ>  of  reviews, 
request  from  the  Secretary  an  exception 
to  the  requirement  of  S  122.303  that  it 
utilize  review  procedures  which  meet  the 
reqidrements  of  S  122.306.  Such  request 
shall  be  in  writing,  shaU  c<mtain  a  de- 
t^ed  explanation  of  the  reasons  for  the 
request  and  of  the  substitute  review  proj 
cedures  that  the  agency  intends  to  follow 
if  the  exception  is  approved,  and  shall  be 
accompanied  by  copies  of  all  written 
comments  submitted  tmder  §  122.305 (b) 
to  the  agency  with  respect  to  the  re- 
quest for  an  exceptton.  The  Secretary 
may  grant  such  an  exception  if  he  de- 
termines that  the  proposed  substitute 
procedures  are  less  costly  or  more  effec- 
tive, are  consistent  with  the  purix>ses  of 
the  Act,  and  do  not  adversely  and  sub- 
stantially affect  the  rights  of  persons 
affected  by  the  subject  reviews.  The 
health  systems  agency  shall  distribute 
copies  of  substitute  procedures  tLppnveA 
by  the  Secretary  in  accordance  with  the 
requirements  of  S  122.305(c)  of  this  sob- 
part. 


S  122.308     Criteria    for    lieakh    sTrtems 
■genry  review. 

(a)  The  health  systems  agency  shaU 
adopt,  and  utilize  as  appropriate,  specific 
criteria  for  conducting  the  reviews  cov- 
ered by  this  subpart,  which  criteria  shall 
include  at  least  the  following  general 
considerations : 

(1)  The  relationship  of  the  health 
services  being  reviewed  to  the  applicaUe 
health  systems  plan  and  annual  imple- 
mentation plan  adopted  pursuant  to  sec- 
tion 1513<b)  (2)  and  (3>,  respectively, 
of  the  Act. 

(2)  The  relationship  of  services  re- 
viewed to  the  long-range  development 
plEin  (if  any)  of  the  person  providing  or 
proposing  such  services. 

(3)  The  need  that  the  population 
served  or  to  be  served  by  such  services 
has  for  such  services. 

<4>  The  availability  of  less  costly  or 
more  effective  alternative  methods  of 
providing  such  services. 

(5)  The  Immediate  and  long-term  fi- 
nancial feasibiUty  of  the  proposal,  as 
well  as  the  probable  impact  of  the  pro- 
posal on  the  costs  of  and  charges  for 
providing  health  services  by  the  person 
proposing  the  new  institutional  health 
service. 

(6)  The  relationship  of  the  services 
pnnxKed  to  be  provided  to  the  existing 
hecJth  care  system  of  the  area  in  which 
such  services  are  prcHXJsed  to  be  pro- 
vided. 

(7)  The  availability  of  resources  (in- 
cluding health  manpower,  mansiganent 
personn^,  and  funds  for  capital  and 
operating  needs)  for  the  provision  ot  the 
services  proposed  to  be  provided  and  the 
availability  of  alternative  uses  of  such 
resources  for  the  provision  of  other 
health  services. 

(8)  ITie  r^ati(nship.  including  the  or- 
ganizational relationship,  of  the  health 
services  proposed  to  be  provided  to  ancil- 
lary or  st5>port  services. 

(9)  The  special  needs  and  circum- 
stances of  those  entities  which  provide  a 
substantial  portion  of  their  services  or 
resources,  or  both,  to  individuals  not 
residing  In  the  health  service  areas  in 
which  the  entities  are  located  or  in  ad- 
jacent health  service  areas.  Such  enti- 
ties may  include  medical  and  other 
health  professions  schools,  multidlsci- 
plinary  clinics  and  specialty  centers. 

(10)  The  special  needs  and  circum- 
stances of  health  maintenance  organi- 
zations for  which  assistance  may  be  pro- 
vided under  Title  xm  of  the  Act.  Such 
needs  and  circumstances  include  the 
needs  of  and  costs  to  members  and  pro- 
jected members  of  the  health  mainte- 
nance organization  In  obtaining  health 
services  and  the  potential  for  a  reduc- 
tion In  the  use  of  Inpatient  care  in  the 
community  through  an  extension  of 
preventive  health  services  and  the  pro- 
vision of  more  systematic  and  c<Mnpre- 
hensive  health  services.  The  considera- 
tion of  a  new  institutional  health  serv- 
ice proopsed  by  a  health  maintenance 
(ffganlzatkn  shall  also  addrcsB  ite  avaO- 
abUity  and  cost  ot  obMnlng  the  pn>- 
posed  new  institutional  health  service 


from  the  existing  providers  in  tlie  area 
that  are  not  health  maintenance  organi- 
zations. The  criteria  estahllshed  by  the 
health  systems  agency  pursuant  to  this 
subparagraph  shall  be  c<Kisistent  with 
standards  and  procedures  established  by 
the  Secretary  under  section  1306ic'  of 
the  Act  (see  42  CFR  110.204) . 

(11)  The  special  needs  and  ciicum- 
stances  of  bicxnedical  and  behavioral  re- 
search projects  which  are  designed  to 
meet  a  national  need  and  for  which  local 
conditions  offer  special  advantages. 

(12^  In  the  case  of  a  construction 
project — 

(i)  the  costs  and  methods  of  the  pro- 
l)osed  construction,  including  the  cost* 
and  methods  of  energy  provision,  and 

iii>  Ttie  probable  impcu;t  of  the  con- 
struction project  reviewed  on  the  costs 
of  providing  health  services  by  the  per- 
son proposing^  such  construction  project. 

I  b)  Criteria  adopted  for  reviews  In  ac- 
cordance with  paragraiA  (a)  of  this  sec- 
tion may  vary  according  to  the  purpose 
for  which  a  pfutlcular  review  Is  b^ng 
conducted  or  the  type  of  health  service 
reviewed. 

§  122.309      Inpalienl    fnrilitie>:    r<'(|iiire<i 
finding:-. 

In  the  case  of  any  proposed  new  in- 
stitutional health  service  for  the  provi- 
sion ot  health  services  to  inpatients,  a 
health  systems  agency  shall  not  recom- 
mend that  a  State  grant  a  certificate  of 
need  under  its  certificate  of  need  pro- 
gram, or  otherwise  make  a  finding  that 
such  proposed  new  Institutional  health 
service  is  needed,  unless,  after  consider- 
ation of  the  appropriateness  of  the  use 
of  existing  facihtles  i»-oviding  inpatient 
services  similar  to  those  being  proposed, 
the  health  syst«ns  agency  makes  each  ot 
the  following  findings  in  writing: 

(a)  "Riat  superior  alternatives  to  such 
inpatient  services  in  terms  of  cost,  effi- 
ciency, and  appropriateness  do  not  exl<:t 
and  that  tiie  devel<^}ment  of  such  alter- 
natives is  not  practicable. 

(b)  That  to  &e  case  of  new  construc- 
tion, alternatives  to  new  construction 
(e.g.,  modemteation  or  sharing  arrange- 
ments) have  been  considered  and  have 
been  Implemented  to  the  maxim uin  ex- 
tent practicable; 

(c)  That  patients  will  experience  se- 
rious problems  in  terms  of  cost,  avail- 
ability, or  accessibility,  or  such  other 
problems  as  may  be  Identified  by  the  re- 
viewing agMicy,  in  obtaining  inpatient 
care  of  the  type  proposed  In  the  absence 
of  the  proposed  new  service. 

(d)  lliat  in  the  case  of  a  proposal  for 
the  tidditlon  of  beds  for  the  provision  of 
skilled  nursing  or  Intermediate  care,  the 
relationship  of  the  addition  to  the  plans 
of  agencies  of  the  State  responsible  for 
providing  and  financing  long-term  care 
(including  home  health  services^  has 
been  consido'ed. 

§  122.310     Health    niaintenanre    orsani- 
zaiions:  required  finding. 

In  the  case  at  any  new  Institutional 
health  servlee  proposed  to  be  pixyvlded 
by  or  tfaroogh  a  hwJth  malntfflianee  or- 
gamaOten,  a  healtb  aystems  agency  shall 
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not  recommend  thai  a  State  Ageocj  deny 
a  certificate  of  need  with  ttepeet  to  mneb. 
service  (or  ottierwlse  make  a  finding  im- 
der  this  siApart  that  noch  servtoe  Is  not 
needed)  in  those  cases  (a)  when  the 
State  Ageaacy  has  granted  a  certificate 
of  need  which  authorised  the  develop- 
ment of  the  service,  or  expenditures  in 
preparatirai  for  such  ofiFering  or  develop- 
ment (or  has  otherwise  made  a  finding 
lat  such  development  or  expenditure  is 
needed),  and  (b)  when  the  offering  of 
this  new  institutional  health  service  will 
be  consistent  with  the  basic  objectives. 
time  schedules,  and  plans  of  the  pre- 
viously approved  application. 


PART    123— STATE    HEALTH    PLANNING 
AND  DEVELOPMENT  AGENCIES 

2.  Part  123  of  Title  42.  CFR.  is  amended 
by  adding  thereto  a  new  Subpart  E.  to 
read  as  follows: 

Subpart  E — Certificate  of  Nead  and  Review  of 
New  InstHuUonal  Health  Services 

123.401  Definitions. 

133.402  Purpose  and  applicability. 

133.403  General. 

133.404  News   Institutional   health    services 

subject  to  review. 
133.406     Enforcement. 

123.406  Adoption  and  public  notice  of  re- 

view procedures  and  criteria. 

123.407  Procedure  for  State  Agency  review. 

120.408  Exceptions  to  use  of  procedures. 
133.406     Criteria  for  State  Agency  review. 

123.410  Inpatient  faculties;   required  find- 

ings. 

123.411  Health  maintenance  organizations; 

required  finding. 

Authority:  Sec.  215.  58  Stat.  690  (42 
U.S/C.  216);  sees.  1523,  1532  of  the  Piibllc 
Health  Service  Act.  88  Stat.  2246.  2251. 

§  123.401      Definitions. 

]bi  addition  to  the  terms  defined  in  sub- 
part A  of  this  Part,  as  used  in  this  sub- 
part: 

la)  The  term  "to  develop,"  when  used 
In  connection  with  health  services,  means 
to  undertake  those  activities  which  on 
their  completion  will  result  in  the  offer 
of  a  new  institutional  health  service  or 
the  incurring  of  a  financial  obligation,  as 
defined  imder  applicable  State  law,  in 
ration  to  the  offering  of  such  a  service. 

<b)  The  term  "health  care  fMility"  is 
defined  under  section  1531(5)  of  the  Act 
to  have  the  same  meaning  as  such  term 
has  in  regulations  prescribed  under  sec- 
tlwi  1122  of  the  Social  Sectirlty  Act.  Such 
r«ulations  (42  CFR  §  100.102(6) )  define 
the  term  "health  care  facility"  as  includ- 
ing hospitals,  psychiatric  hospitals,  tu- 
berculosis hospitals,  skilled  nursing  fa- 
cDlties.  kidney  disease  treatment  centers. 
Including  freestsuiding  hemodialysis 
units,  intermediate  care  facilities,  and 
ambulatory  surgical  facflltles.  but  does 
not  include  Christian  Science  senato- 
riums  operated,  or  listed  and  certified  by 
the  First  Church  of  Christ  Scientist,  Bos- 
ton, Massachusetts.  Such  regulations  also 
provide  that: 

(1)  The  term  "hospital"  means  an  in- 
stitution which  to  prtJ^oarfly  engaged  in 
providing  to  Inpatloits.  by  or  imder  the 
supervision    of    physicians,    diagnostic 
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services  and  therapeutic  services  for 
TtifKtlfi^  diagnosis,  treatment,  and  care 
of  injured,  disabled,  or  sick  persons,  or 
rehabilitation  services  for  the  rehabilita- 
tion «f  Injured,  disabled,  or  sick  persons. 
Such  term  does  not  Include  psychiatric 
and  tuberculosis  hospitals. 

(2)  The  tMin  "psychiatric  hospital" 
means  an  institutlcn  which  is  primarily 
engaged  in  providing  to  inpatients,  by 
or  imder  the  supervision  of  a  physician, 
psychiatric  services  for  the  diagnosis  and 
treatment  of  mentally  111  persons. 

(3)  The  term  "tuberculosis  hos- 
pital" means  an  institution  which  is  pri- 
marily engaged  in  providing  to  in- 
patients. b.v  or  imder  the  supei-vision  of 
a  physician,  medical  ser\'ices  for  the 
diagnosis  and  treatment  of  tuberculosis. 

(4'  The  term  "skilled  nui-sing  facility" 
meaos  an  institution  or  a  distinct  part 
of  an  institution  which  is  primarily  en- 
gaged in  providing  to  inpatients  skilled 
nursing  care  and  related  services  for 
patients  who  require  medical  or  nursing 
care,  or  i-ehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or  sick 
persons. 

<5>  The  term  "intermediate  care  facil- 
ity" means  an  institution  which  pro- 
vides, on  a  regular  basis,  health-related 
care  and  services  to  individuals  who 
do  not  require  the  degree  of  care  and 
treatment  which  a  hospital  or  skilled 
nursing  facility  is  designed  to  provide, 
but  who  because  of  their  mental  or  physi- 
cal condition  require  health  related  care 
and  ser\ices  (above  the  level  of  room  and 
board). 

06)  The  term  "ambulatory  surgical  fa- 
cility" means  a  facility,  ^pt  a  part  of  a 
hospital,  which  provides  surgical  treat- 
ment to  patients  not  requiring  hospital- 
ization. Such  term  does  not  include  the 
ofiSces  of  private  physicians  or  dentists, 
whether  for  individual  or  group  prac- 
tice. 

fc^  The  term  "health  maintenance 
organization"  is  defined  under  section 
15S1(5)  of  the  Act  to  have  the  same 
meaning  as  such  term  has  In  regula- 
tions prescribed  under  section  1122  of 
the  Social  Security  Act  Such  regula- 
tions (42  CFR  5100.102(f))  define  the 
term  "health  maintenance  organization" 
to  mean  a  public  or  private  organization, 
organized  under  the  laws  of  any  State, 
which: 

(1)  Provides  or  otherwise  makes  avail- 
able to  enrolled  participants  health  care 
services,  including  at  letist  the  following 
basic  health  care  services:  Usual  physi- 
cian services,  hospitalization,  laboratory, 
x-ray,  emergency  and  preventive  serv- 
ices, and  out-oi-area  coverage; 

(2)  Is  compensated  (except  for  copay- 
ments)  for  the  provision  of  the  basic 
health  care  services  listed  in  paragraph 
(c)  (1)  of  this  section  to  enrolled  partici- 
pants on  a  predetermined  periodic  rate 
basis;  and 

(3)  Provides  i^ysicians'  services  pri- 
marily (D  directly  through  physicians 
who  are  either  employees  or  partners  of 
such  organization,  or  (11)  through  ar- 
zangements  wltli  Individual  physiciana 
w:  one  or  more  groups  of  physicians  (or- 


ganized on  a  group  practice  or  Individual 
practice  basis) . 

(d)  The  term  "health  services"  means 
clinically  related  (I.e.,  diagnostic  treat- 
ment, or  rehabilitative)  services,  and  In- 
cludes alcohol,  drug  abuse,  and  mental 
health  services. 

(e)  The  term  "institutional  health 
services"  means  health  services  iHX>vlded 
in  or  through  health  care  facilities  or 
health  maintenance  organizations  and 
includes  the  entities  in  or  through  which 
such  services  are  provided. 

<f)  The  term  "to  offer,"  when  used  in 
connection  with  health  services,  means 
that  the  health  care  facility  or  health 
maintenance  organization  holds  itself 
out  as  capable  of  providing,  or  as  having 
the  means  for  the  provision  of,  specified 
health  services. 

(g)  The  term  "person"  means  an  in- 
dividual, a  trust  or  estate,  a  partnership, 
a  corporation  (including  associations, 
joint  stock  companies,  and  insurance 
companies)  a  State,  or  a  political  subdi- 
vision or  instrumentaUty  (Imdudlng  a 
municipal  corporation)  of  a  State. 

§123.402      Purpose  and  applicability. 

(a)  (1)  Section  1523(a)(4)(B)  of  the 
Public  Health  Service  Act  requires  each 
State  health  planning  and  develoiwaent 
agency  to  administer  a  State  certificate 
of  need  progrsun  which  aiH>lies  to  new 
institutional  health  services  proposed  to 
be  offered  or  developed  within  the  State 
and  which  is  satisfactory  to  the  Secre- 
tary. The  purpose  of  this  subpart  Is  to 
set  forth  the  requirements  and  standards 
that  a  State  certificate  of  need  program 
must  meet  in  order  for  the  Secretary  to 
find  it  satisfactory.  A  State  certificate  of 
need  program  may  include  additional 
provisions  not  inconsistent  with  the  re- 
quirements of  this  subpart. 

(2)  Section  1523(a)  (5)  of  the  Act 
requires  each  State  Agency,  after  con- 
sideration of  recommendations  sulxnltted 
by  health  systems  agencies  under  sec- 
tion 1513(f)  erf  the  Act  and  42  CFR  Part 
122,  Subpart  D,  to  make  findings  as  to 
the  need  for  new  institutional  health 
services  proposed  to  be  offered  within 
the  State.  This  subpart  also  sets  f<»th 
the  requirem«its  and  standards  for  State 
reviews  under  section  1523(a)  (5) . 

(3)  Section  1532(a)  of  the  Act  requires 
that  in  performing  its  review  functions 
under  section  1523  of  the  Act  (which  In- 
clude reviews  conducted  pursuant  to  sec- 
tion 1523(a)  (4)  (B)  and  (5) ) ,  each  State 
Agency  shall  (except  to  the  extent  ap- 
proved W  the  Secretary)  follow  pro- 
cedures and  apply  *iteria  developed  and 
published  by  the  State  Agency  in  accord- 
ance with  regulations  of  the  Secretary. 
This  subpart  sets  forth  requirements  re- 
specting such  procedures  and  criteria. 

(b)  The  regulations  of  this  subpart  are 
applicable  to  State  certificate  of  need 
programs  under  section  1523(a)(4)(B) 
of  the  Act  and,  except  for  S  123.405  (En- 
forcement), to  reviews  for  purposes  of 
making  findings  as  to  the  need  for  ney 
institutional  health  services  to  be  offered 
within  a  State  under  section  1523(a)  (5) 
of  the  Act. 


(  I 
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§  123.403     General. 

(a)  Each  state  health  plamiuig  and 
development  agency  shall  ( 1 )  suiminister 
within  the  State  a  certificate  of  need 
program  meeting  the  requirements  of 
this  subpart;  Provided,  that  this  require- 
ment shaU  not  apply  to  a  State  Agency 
of  a  State  until  the  expiration  of  the 
first  regular  session  of  the  legislpture  of 
the  State  which  begins  after  Januai-v  4. 
1975;  and 

<2)  Make  findings  ar  lo  the  r.-ed  for 
new  Institutional  health  .service.s  pro- 
posed to  be  offered  or  developed  in  the 
State,  in  accordance  with  the  npplioahlc 
requirements  of  this  subpart. 

(b)  The  State  Agency  shall  consider 
recommendations  made  by  health  sys- 
tems agencies  under  section  1513<f>  of 
the  Act  and  in  accordance  with  42  CFR 
Part  122,  Subpart  D,  in  reviewing  any 
proposed  new  institutional  health  service 
under  this  subpart. 

(c)  Except  as  provided  in  §  123.408. 
each  S^te  Agency  shall  adopt  and  uti- 
lize review  procedures  and  criteria  which 
meet  the  requirements  of  5  123.407  and 
S  123.409,  respectively,  when  conducting 
reviHIrs  of  new  institutional  health  serv- 
ices. The  public  shall  be  given  notice  of 
such  review  procedures  and  criteria  in 
accordance  with  the  requirements  of 
1 123.406.  In  addition,  iii  the  case  of  any 
proposed  new  institutional  health  .•serv- 
ice for  the  provision  of  healtli  services  to 
Inpatients,  the  State  Agency  shall  com- 
ply with  the  requirements  of  5  123.410;  in 
the  case  of  any  new  institutional  health 
service  proposed  for  a  health  mainte- 
nance organization  the  State  Agency 
shall  comply  with  the  requirements  of 
8  123.411. 

§  12.1.404      N<'\t   iaolilutiofi:!!  Ik  .tili  <.('r^ - 
ires  sultjert  lo  rc\i«-». 

(a)  All  new  institutional  health  serv- 
ices proposed  to  be  offered  or  developed 
within  the  State  by  any  per.^^on  shall  be 
subject  to  review  under  this  subpart  For 
purposes  of  this  subpart,  "new  institu- 
tional health  services"  shall  include: 

(1)  The  construction,  development,  or 
other  establishment  of  a  new  health 
care  facility  or  health  maintenance 
organization  r- 

(2)  Any  expenditure  by  or  on  behalf  of 
a  health  care  facihty  or  healUi  main- 
tenance organization  in  excess  of  $150,- 
000  (or  such  lesser  amount  as  the  State 
may  specify)  which,  under  generally  ac- 
cepted accoimting  principles  consistently 
applied,  is  a  capital  expenditure;  except 
that  this  6ulH>art  shall  not  supply  to  ex- 
penditures for  (i)  site  acquisitions;  (ii) 
acquisitions  of  existing  health  care  fa- 
ciUties  and  health  maintenance  organi- 
zations; or  (iii)  expenditures  solely  for 
the  termination  or  reduction  of  beds  or 
of  a  health  service;  unless  included  by 
the  State  In  its  scope  of  coverage.  Where 
a  person  makes  an  acquisition  by  or  <» 
behalf  of  a  health  care  facility  or  health 
maintensuice  organization  under  lease  or 
comparable  arrangement,  or  through  do- 
nation, which  would  have  required  re- 
view if  the  acquisitlcm  had  been  by  pur- 
chase, such  acquisition  shaD  be  deemed  a 
capital  expenditure  ."subject  to  review. 


'3i  A  change  in  bed  capfw^ity  of  a 
iiealth  care  facility  or  health  mainte- 
nance organization  which  increases  the 
total  number  of  beds  <or  distributes  beds 
among  various  categories,  or  relocates 
such  beds  from  one  physical  facility  or 
.site  to  anotheri  by  more  than  forty  beds 
or  more  than  twenty-five  percent  of  to- 
tal bed  capacity  as  defined  by  the  State, 
whichever  is  less,  over  a  two-year  period. 

1 4)  Health  .services,  except  home 
health  services,  which  ere  offered  in  or 
through  a  health  care  facility  or  health 
maintenance  organization  and  which 
were  not  offered  on  a  regular  bai;is  in  or 
through  such  health  care  facility  or 
health  maintenance  organization  within 
the  twelve  month  period  prior  to  Uie  time 
such  services  would  be  offered 

(b)(1)  Any  expenditure  by  or  on  be- 
half of  a  health  care  facility  or  health 
maintenance  organization  in  excess  of 
$150,000  <or  such  les'^er  amount  as  the 
State  may  specify)  made  in  preparation 
for  the  offering  or  development  of  a  new 
institutional  health  service  and  any  ar- 
rangement or  commitment  made  for  fi- 
nancing the  offering  or  development  of 
the  new  Institutional  health  service  shall 
be  subject  to  review  under  this  subpart. 

1 2)  Nothing  in  this  subpart  shall  pre- 
clude a  State  Agency  Irom  granting  a 
certificate  of  need  which  permits  ex- 
penditures only  for  predevelopment  ac- 
tivities, but  does  not  authorize  the  of- 
fering or  development  of  llie  new  insti- 
tutional health  .service  with  respect  to 
which  such  predevelopment  activities 
are  proposed.  Expenditures  in  prepara- 
tion for  the  offering  of  a  new  institu- 
tional health  service  shall  Include  ex- 
penditures for  architectural  designs, 
plans,  working  drawings,  and  specifica- 
tions. Such  expenditures  may  also  in- 
clude those  for  site  acquisition  and  pre- 
liminary plans,  studies,  and  surveys,  if 
these  are  included  by  the  State  Agency 
in  its  definition  of  predevelopment  ac- 
tivities. 

ic)  Prior  to  its  review  of  new  institu- 
tional health  services,  each  State  Agency 
shall  disseminate  to  all  health  care  fa- 
cilities and  health  maintenance  organi- 
zations within  the  State,  and  shall  pub- 
lish in  <me  or  more  newspapers  of  general 
circulation  in  the  State,  a  description  of 
the  scope  of  coverage  of  its  program  for 
review  of  new  institutional  health  serv- 
ices. Such  description  shall  include,  at  a 
minimum,  the  coverage  required  by  par- 
agraphs (a)  and  (b)  of  this  section. 
Whenever  the  scope  of  such  coverage  Is 
revised,  the  State  Agency  shall  dissem- 
inate and  publish  a  revised  de,«criptlon 
thereof. 

§  123.405      Enfon-emenl. 

(a)  The  State  certificate  of  need  pro- 
gram shall  provide  (1)  that  only  those 
new  Institutional  health  services  which 
are  found  by  the  State  Agency  to  be 
needed  shaU  be  granted  certificates  of 
need,  (2)  that  only  those  new  Institu- 
tional health  services  which  are  granted 
certificates  of  need  shall  be  ottered  or 
developed  within  the  State,  (3)  that  no 
expendltmvs  tn  excess  of  $150,000  (or 
such  lesser  amount  as  the  State  may 


specify)  In  preparation  for  the  cnc.-un: 
or  development  of  a  new  institutional 
health  service  shall  be  made  by  any  per- 
son unless  a  certificate  of  need  for  such 
services  or  expenditures  has  been 
granted;  and  (4)  that  no  arrangement 
or  commitment  for  financing  the  offering 
or  development  of  the  new  institutional 
health  service  shall  be  made  by  any  per- 
son, unless  a  certificate  of  need  for  such 
arrangement  or  commitment  has  been 
granted. 

lb)  The  State  certificate  of  need  pio- 
graiu  shall  provide  sanctions,  such  as 
the  denial  or  revocation  of  a  license  to 
operate,  civil  or  criminal  penalties,  or 
injunctive  relief,  which  the  Secretary- 
finds  sufiBcient  to  assure  compliance 
with  the  provisions  of  paragraph  (a)  of 
this  section. 

i;  123.406      .4(lupliun  and  publit- nuiivf  •>( 
re>  icH  procedures  and  rrilrria. 

I  a)  Each  State  Agency  shall  adopt 
and  review  and  revise  as  necessary,  re- 
view procedures  and  criteria  in  accord- 
ance with  the  requirements  of  this  sub- 
part prior  to  its  review  of  new  institu- 
tional health  services,  and  in  accordance 
with  its  Designation  Agreement. 

lb)  Before  adopting  the  review  pro- 
cedures and  criteria  required  by  this 
subpart  or  any  revisions  of  such  proce- 
dures and  criteria,  the  State  Agency  shall 
give  Interested  persons  an  opportunity  to 
offer  written  comments  on  the  proce- 
dui-es  and  criteria,  or  any  revisions  there- 
of, which  it  proposes  to  adopt,  as  follows 

<  1 )  The  State  Agency  shall  distribute 
copies  of  its  proposed  review  procedure? 
and  criteria,  and  proposed  revisions 
thereof,  to  Statewide  health  agenclef 
and  organizations,  the  Statewide  Health 
Coordinating  Council,  and  each  health 
systems  agency  tor  a  health  service  area 
located  in  whole  or  In  part  within  the 
State,  and  any  agency  which  establLshef 
rates  for  health  care  facilities  or  health 
maintenance  organizations  in  tlie  State. 

'2)  Tlie  State  Ageqcy  shall  publish 
in  one  or  more  newsp^4}ers  of  general 
circulation  in  the  Stat«/«a  notice  stating 
that  review  procedures  and  criteria,  or 
revisions  thereof,  have  been  proposed  for 
adoption  and  are  available  at  specified 
addresses  for  inspection  and  copying  by 
interested  persons. 

f3)  A  health  systems  agency  may  re- 
quest from  the  Secretary  an  exception  to 
the  requirement  of  i  122.305(b)  (2) .  Such 
request  shall  be  in  writing,  shall  contain 
a  detailed  explanation  of  the  rea.sons  for 
the  request  and  of  the  substitute  publi- 
cation procedures  tiiat  the  agency  In- 
tends to  follow  if  the  exception  is  ap- 
proved. The  Secretary  may  grant  such 
an  exception  if  he  determines  that  the 
proposed  substitute  procedures  are  less 
costly  or  more  effective  and  do  not  ad- 
versely and  substantlaJly  affect  the 
rights  of  persons  affected  by  the  subject 
reviews. 

(c)  Each  State  Ag&xcy  shall  distribute 
copies  of  Its  adopted  review  proceduree 
and  criteria,  and  any  revisions  thereof, 
to  ttie  agencies  and  organizations  speci- 
fied In  paragn^ih  (b)  (1)  of  tills  seottoi 
and  to  the  Secretary,  and  f^hall  pnovlde 
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such  copies  ta  oOmbt  persons  upon  re- 
quest. 

S  123.407      Procedure  for  Slale  Agency 
review. 

(a)     "Hie    procedures    adopted    and 
utilized  by  a  State  Agency  for  condiicting 
the  reviews  covered  by  this  subpart  shall 
.  include  at  least  the  following: 

(1)  Written  notification  to  affected 
persons  of  the  beginning  of  a  review, 
which  shall  include  notification  of  the 
proposed  schedule  for  the  review,  of  the 
period  within  which  a  public  hearing 
during  the  course  of  the  review  may  be 
requested  by  persons  directly  affected  by 
the  review  as  defined  in  paragraph  (a> 

•  7)  of  this  section,  and  of  the  manner 
in  which  notification  will  be  pi-ovided  of 
the  time  and  place  of  any  hearing  so 
requested.  For  purposes  of  this  subpara- 
graph, "affected  persons"  include,  at  a 
minimum,  the  person  whose  proposal  is 
being  reviewed,  the  health  systems 
agency  for  the  health  service  area  in 
which  the  proposed  new  institutional 
health  service  is  to  be  offered  or  devel- 
oped, health  systems  agencies  serving 
contiguous  health  systems  areas,  health 
care  facilities  and  health  maintenance 
organizations  located  in  the  health  serv- 
ice area  which  provide  institutional 
health  services,  any  agency  which  estab- 
U^es  rates  for  health  care  facilities  or 
health  maintenance  organizations  in  the 
State,  and  those  members  of  the  public 
who  are  to  be  sei-ved  by  tlie  proposed  new 
Institutional  health  services.  For  pur- 
poses of  this  subparagraph,  the  date  of 
"notification"  is  the  date  on  which  the 
notice  is  sent  or  the  date  on  wliich  the 
notice  appears  in  a  newspaper  of  general 
circulation,  whichever  is  later.  Written 
notification  to  members  of  the  public 
may  be  provided  through  newspapere  of 
general  circulation  in  such  area  and  pub- 
Uc  Information  channels:  notification  to 
aU  other  affected  persons  shall  be  by  mail 
(which  may  be  as  part  of  a  newsletter  > . 

(2)  Schedides  for  reviews  which  pro- 
vide that  no  review  shall,  to  the  ext«it 
practicable,  take  longer  than  90  days 
from  the  date  that  notification  is  sent  to 
edi  affected  persons  to  the  date  of  the 
written  findings  made  in  accordance 
with  paragraph  (a)  (5)  of  this  section. 
The  State  Agency  shall  adopt  criteria 
for  determining  when  it  would  not 
be  practicable  to  complete  a  review 
within  90  days.  Where  a  proposed  new 
Institutional  health  service  is  to  be 
provided  in  a  health  service  area  for 
which  a  health  systems  agency  has 
been  designated,  such  schedule  shall  set 
tartii  the  period  within  which  the  health 
systems  agency  must  complete  Its  review 
under  section  1513(f)  of  the  Act  and  42 
CFR  Part  122,  subpart  D,  and  provide 
flbs  recommendation  wtth  respect  to  such 
»ew  service  to  the  State  Agency:  Pro- 
vided. That  the  period  allotted  by  the 
State  Agency  to  the  health  systems 
agency  for  completion  at  Its  review  and 
submission  of  tts  recommendatlonE  may 
•oC  be  leas  than  00  days,  except  wtth  the 
written  consent  of  the  health  systraiB 
agency. 


RULES  AND  REGULATIONS 


(3)  Provlsloix  for  persons  subject  to  a 
review  to  submit  to  the  State  Agency  in 
such  form  and  manner,  and  containing 
such  information  as  the  State  agency 
shall  prescribe  and  publish,  such  In- 
fcamation  as  the  State  Agency  may  re- 
qalre  concerning  the  subject  of  such 
review.  Such  Information  requirement* 
may  vary  according  to  the  purpose  for 
which  a  particular  review  is  being  con- 
ducted or  the  type  of  health  service  be- 
ing reviewed;  Provided,  That  the  State 
Agency  may  require  no  information  of  a 
person  subject  to  review  which  is  not 
prescribed  and  published  as  tjeing 
required. 

i4i  Submission  of  periodic  reports  by 
providers  of  health  services  and  other 
persons  subject  to  State  Agency  review 
under  section  1523  (a)(4)(B)  and  (a> 
1 5  >  of  the  Act  I'especting  the  develop- 
ment of  proposals  subject  to  review  under 
this  subpart. 

1 5  >  Provision  for  written  findings  (in- 
cluding, as  appropriate,  the  required 
findings  under  §  123.410  and  §  123.411  > 
which  stale  the  basis  for  any  final  de- 
cision made  by  the  State  Agency.  The 
State  Agency  may  make  its  final  decision 
conditional  if  the  established  State  pro- 
gram provides  for  such  a  procedure. 
Such  findings  shall  be  sent  to  the  person 
proposing  the  new  institutional  health 
service  and  to  the  health  systems  agency 
for  the  health  service  area  in  which  the 
new  service  is  proposed  to  be  ofiFered  or 
developed,  and  shall  be  available  to 
others  upon  request. 

(6)  Notification,  upon  request,  of  pro- 
viders of  health  services  and  other  per- 
sons subject  to  review  imder  this  subpart 
of  the  status  of  the  State  Agency  review 
of  new  institutional  health  services  sub- 
ject to  review,  findings  made  in  the 
course  of  such  review,  and  other  appro- 
priate information  respecting  such 
review. 

•  7)  Provision  for  a  public  hearing  in 
Uie  course  of  agency  review  if  requested 
by  one  or  more  persons  directly  affected 
by  the  review.  The  agency  must  provide 
fior  a  reasonable  period  from  the  date 
of  written  notification  of  the  beginning 
of  a  review  (see  paragraph  (a)(1)  of 
this  section)  within  which  a  public  hear- 
ing during  the  course  of  the  review  may 
be  requested  by  persons  directly  affected 
by  the  review.  TTie  sigency  may  not  im- 
pose fees  for  such  a  hearing. 

(i)  For  purposes  of  this  subparagraph, 
"persons  directly  affected"  by  the  review 
include,  at  a  minimum,  the  person  whose 
proposal  is  being  reviewed,  members  of 
the  public  who  are  to  be  served  by  the 
proposed  new  institutional  health  serv- 
ices; health  care  facilities  and  health 
maintenance  organizations  located  in  the 
health  service  area  In  which  the  service 
Is  proposed  to  be  offered  or  developed 
which  provide  services  similar  to  the  pro- 
posed  services  under  review;  health 
care  facilities  and  health  maintenance 
organizations  which,  prior  to  receipt  by 
the  agency  of  the  proposal  being  re- 
viewed, have  formally  indicated  an  In- 
tention to  provide  such  similar  services 
In  the  future;  and  any  agency  which  es< 


tablishes  rates  for  hecJth  care  facilities 
or  health  maintenance  organizations  lo- 
cated in  the  health  service  area  In  which 
the  service  Is  proposed  to  be  offered  or 
developed.  Where  such  a  hearing  is  re- 
quested, the  State  Agency  shall,  prior  to 
such  hearing,  provide  notice  of  such 
hearing,  in  accordance  with  its  procedure 
adopted  pursuant  to  paragraph  (a)(1) 
of  this  section.  The  procedure  for  the 
hearing  must  provide  an  opportunity  for 
any  person  to  present  testimony. 

'ii'  Although  paragraph  ic)  of  this 
section  provides  that  the  requirement  of 
this  paragraph  is  satisfied  if  the  ap- 
propriate health  systems  agency  has  pro- 
vided for  the  corresponding  procediu-e 
found  at  42  CFR  122.306(a>(7),  in  the 
event  tliat  a  person  qualifying  under  the 
State  Agency  definition  of  "directly  af- 
fected" is  not  provided  an  opportunity 
for  a  public  hearing  by  the  health  sys- 
tem agency,  due  to  a  difference  in  that 
agency's  definition  of  "directly  affected 
persons",  the  State  Agency  must  provide 
an  opportunity  for  a  public  hearing. 

( 8 1  Provision  that  any  person  may.  for 
good  cause  shown,  request  in  writing  a 
public  hearing  for  purposes  of  reconsid- 
eration of  a  State  Agency  decision,  and 
procedures  for  such  a  hearing.  The  agen- 
cy may  not  impose  fees  for  such  a  hear- 
ing. For  purposes  of  this  subparagraph, 
a  request  for  a  public  hearing  shall  be 
deemed  by  the  State  Agency  to  have 
shown  good  cause  if  it  (i)  presents  sig- 
nificant, relevant  information  not  previ- 
ously considered  by  the  State  Agency, 
lii)  demonstrates  that  there  have  been 
significant  changes  in  factors  or  circum- 
stances relied  upon  by  the  State  Agency 
in  reaching  its  decision,    (lii)    demon- 
strates that  the  State  Agency  has  mate- 
rially failed  to  follow  its  adopted  proce- 
dures  in  reaching  its  decision,  or   (iv) 
provides  such  other  bases  for  a  public 
hearing  as  the  State  Agency  determines 
constitutes  good  cause.  Tc^  be  effective, 
a  request  for  such  a  hearing  shall  be  re- 
ceived   within    30    days    of    the    State 
Agency  decision,  and  the  hearing  shall 
commence  within  30  days  of  receipt  of 
the  request,  except  that  where  any  dif- 
ferent time  periods  for  such  procedures 
are  established  by  State  law  governing 
the  practices  and  procedures  of  adminis- 
trative agencies,  the  latter  shall  govern. 
Notification   of   such   a  public   hearing 
shall  be  sent,  prior  to  the  date  of  the 
hearing,  to  the  person  requesting  the 
hearing,  the  person  proposing  the  new  in- 
stitutional health  service,  and  the  health 
systems  agency  for  the  health  service 
area    in    which    the    new    institutional 
health  ser\'ice  is  proposed  to  be  offered 
or  developed,  and  shall  be  sent  to  others 
upon  request.  The  State  Agency  shall 
make  written  findings  which  state  the 
basis  for  its  decision  within  45  days  after 
the  conclusion  of  such  hearing,  except 
that  where  any  different  time  period  is 
required    by   State   law   governing   the 
practices  and  procedures  of  administra- 
tive agencies,  the  latter  shall  govern.  A 
decision  of  the  State  Agency  following 
a  public  hearing  under  this  subpara- 
graph shall  be  considered  a  decision  of 
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the  State  Agency  for  piuix)6es  of  sub- 
paragraphs (6),  (6),  (9).  (10),  (ID.azMl 
<  12)  of  this  paragraph. 

(9)  Provisicm  that  If  the  State  Ageaaear 
makes  a  decision  regarding  a  i»opo0ed 
new  institutional  healt2i  service  which  to 
inconsistent  with  a  recoimnendatl<m 
made  with  respect  thereto  by  the  health 
.-^..sterns  agency  making  such  recxHnmen- 
dxtion  pursuant  to  42  CFR  122.107(c) 
'14),  the  State  Agency  shall  submit  t» 
s'lch  health  systems  agency  a  written, 
detailed  statement  of  iiie  reasons  for  ibe 
inconsistency.  Such  decision  (and  the 
record  upon  which  tt  was  made)  shall. 
ijpon  request  of  toe  health  systems 
age-ncy,  be  reviewed,  under  an  appeals 
mechanism  consistent  with  &tate  law 
froveming^the  practices  and  procedures 
of  administraiive  agencies,  by  an  agency 
of  the  State  (otiier  than  the  State 
Agency)  designated  t^  ttie  Governor.  To 
be  effective,  the  health  systems  agencjr's 
request  must  be  received  wtthin  30  days 
of  the  State  Agency  decision,  and  13ie 
hearing  shall  oMnmence  within  30  days 
of  receipt  of  the  request,  exc^yt  that 
where  any  different  time  periods  for 
.such  procedures  are  estabUshed  by  State 
law  governing  the  practices  and  proce- 
dures of  administrative  agencies,  the  lat- 
ter shall  govern.  TTie  decision  of  the  re- 
viewing agency  shall  be  made  in  writing 
within  45  days  after  the  conclusion  of 
such  review,  except  that  where  any  dif- 
ferent time  period  is  required  by  State 
law  governing  the  practices  and  j»oce- 
dures  of  administrative  agencies,  the  lat- 
ter shall  govern.  "Hiese  written  findings 
shall  be  sect  to  Hie  person  proposing  the 
new  institutional  health  service,  to  the 
health  ss^stems  agency  requesting  Utie  re- 
view, and  to  the  State  Agency,  and  shall 
be  made  available  by  the  State  Agency 
to  others  upon  request.  TTie  decision  of 
the  reviewing  agency  shall  be  considered 
the  final  decision  of  the  State  Agency; 
however,  tlie  reviewing  agency  may  re- 
mand the  matter  to  the  State  Agency  for 
further  action  or  consideration  If  appli- 
cable State  law  permits  such  remandlnsr. 

(10)  Provision  that  any  decision  of  the 
State  Agency  under  this  subpart  (and  the 
record  upon  which  it  was  made)  shall, 
upon  request  of  the  person  proposing  the 
new  InstituticMial  health  service,  be  re- 
viewed, under  an  appeals  mechanism 
consistent  with  State  letw  governing  the 
practices  and  procedures  of  administra- 
tive agencies,  by  an  agency  of  the  State 
'other  than  the  State  Agency)  desig- 
nated by  the  Governor.  To  be  effective, 
the  request  of  the  person  proposing  the 
new  institutional  health  service  must  be 
received  within  30  days  of  the  State 
Agency  decision,  and  the  hearing  ^all 
commence  within  30  dajrs  of  receipt  of 
the  request,  except  that  where  any  dif- 
ferent time  periods  for  such  procedures 
are  established  by  Staite  kiw  governing 
the  practices  and  procedures  of  adminls- 
ti-ative  agencies,  the  latter  shall  govern. 
TTie  deciskm  of  the  reviewing  agency 
shall  be  made  in  writing  wtthin  45  days 
after  ibe  conclusion  of  such  review,  ex- 
cept that  where  any  different  time  period 
is  required  by  State  law  governing  the 
practices  and  procedures  of  admlnlstre- 


thw  aeenctaB,  the  latter  shall  govern. 
These  written  flndtngB  shall  be  soit  to 
the  penKm  vropoekag  tiie  new  Instltu- 
tkmal  heatth  service,  the  appropriate 
health  systems  agency,  and  to  the  State 
Agency,  and  shall  be  made  available  by 
the  State  Agency  to  others  upon  request. 
The  decision  of  the  reviewing  agency 
shall  be  considered  the  final  decision  of 
the  State  Agency;  however,  the  review- 
ing ag«icy  may  remand  the  matter  to 
the  State  Agency  for  further  action  or 
consideration  if  i^idlcable  State  law  per- 
mits such  remanding. 

(11 )  If  a  State  Agency  (or  a  reviewing 
agency,  under  subparagraph  (a)  (9)  or 
(a)  (10)  of  this  section)  makes  a  decision 
regarding  a  proposed  new  InstitutkMial 
health  service  which  the  State  Agency 
determines  is  not  consistent  with  the 
goals  of  t^e  appUcahle  health  systems 
plan  (established  under  section  1513(b) 
(2)  of  the  Act)  or  the  priorities  of  the 
applicable  annual  implementation  plan 
(established  under  sectkw  1513(b)  <3)  of 
the  Act),  the  State  Agency  (or  the  re- 
vievring  agency,  as  appropriate)  ^uiU 
submit  to  the  appropriate  HealtJi  Sys- 
tems Agency  a  vprltten,  detailed  state- 
ment of  the  reasons  for  the  inconsist- 
ency. 

(12)  Preparation  and  publication,  at 
least  annually,  of  r^xnts  by  th«  State 
Agency  of  the  reviews  being  oaiducted 
(including  a  statement  concerning  the 
status  of  each  such  review)  and  of  the 
reviews  completed  by  the  acrency  since 
the  pubhcation  of  the  last  r^Mrt  and  a 
general  statement  of  the  findings  and  de- 
cisions made  in  the  course  of  such  re- 
views. 

(13)  Access  by  the  g^ieral  puMlc  to 
all  applications  reviewed  by  the  State 
Agency  and  to  all  other  written  materials 
pertinent  to  any  agency  review. 

(14)  In  the  case  of  oonstructic«i  proj- 
ects, submission  to  the  State  Agency  by 
the  persons  proposing  such  projects  of 
letters  of  Intent  In  such  detafl  as  may 
be  necessary  to  Infonn  the  agency  of  the 
scope  and  nature  of  the  projects  at  the 
eso-Uest  possible  opportunity  in  the  course 
of  planning  of  such  construction 
iwojects. 

(15)  Provision  that  if  the  State  Agency 
does  not  make  a  decision  regarding  a 
proposed  new  institutional  health  serv- 
ice within  the  period  of  time  specified 
for  State  Agency  review,  the  proposal 
shall  be  deemed  to  have  been  foimd  not 
to  be  needed. 

(b)  Procedures  adopted  for  reviews  in 
accordance  with  i>aragraph  (a)  of  this 
section  may  vary  according  to  the  pur- 
pose for  which  a  particular  review  is 
being  conducted  or  the  type  of  health 
service  being  reviewed. 

(c)  The  procedures  may  provide  that 
the  requirements  of  paragraph  (a)  (3) , 
(4),  (7),  or  (14)  of  this  section  shall  be 
deemed  satisfied  If  the  appropriate 
health  systems  t^ency  has  provided  tar 
the  corresponding  procedure  found  at  42 
CFR  122.306(a)  (3).  (4),  (7>,  w  (11). 

§  123.408     Exceptions  to  use  of  prorc- 
dores. 

After  following  the  procedure  set  fMth 
at   S  123.406  (b),  a  State  Agency  may. 


with  respect  to  any  type  or  group  or  re- 
views, request  from  the  Secretary  an 
exception  to  the  requirement  of  S  123.- 
403(c)  that  it  utilize  review  procedures 
which  meet  the  requirements  <A  S  123.407 
Such  request  shall  be  in  writing,  shall 
contain  a  detailed  explanation  of  the 
reasons  tor  the  request  and  of  the  sub- 
stitute review  procedures  that  the  agency 
intends  to  follow  if  the  exception  is  ap- 
proved, and  shall  be  accomiptnied  by 
copies  of  all  written  comments  submit- 
ted under  S  123.406(b)  to  the  State 
Agency  with  respect  to  the  request  for 
an  exception.  The  Secretary  may  grant 
such  an  exception  if  he  determines  that 
the  proposed  substitute  procedures  are 
less  cosUy  or  more  effective,  are  consist- 
ent with  the  purposes  of  the  Act,  and  do 
not  adversely  and  substantially  affect  the 
rights  of  persons  affected  by  the  subject 
reviews.  The  State  Agency  shall  dis- 
tribute copies  of  substitute  procedures 
approved  by  the  Secretary  in  accordance 
with  the  requirements  of  §  123.406(c'> . 

§  123.409     Criteria  for  S«ai«>   \gri»r>   r.- 
view. 

•  a)  The  State  Agency  shall  adopt,  and 
utilize  as  appropriate,  specific  criteria  for 
conducting  the  reviews  covered  by  thi^ 
subpart,  which  criteria  shall  include  at 
least  the  following  genersil  considera- 
tions: 

(1)  The  relationship  of  the  healtli 
services  being  reviewed  to  the  a^^iUcable 
health  systems  plan  and  annual  imple- 
maitati<Hi  plan  adopted  pursuant  to  sec- 
tion 1513(b)  (2)  and  (3),  respectively,  of 
the  Act. 

<2)  Tlie  relationship  of  services  re- 
viewed to  the  long-range  development 
plan  <  if  any )  of  the  person  providing  or 
proposing  such  services. 

(3)  The  need  that  the  population 
served  or  to  be  served  by.  such  services^ 
has  for  such  services. 

*4)  The  availability  of  less  costly  or 
more  effective  alternative  methods  of 
providing  such  services. 

(5)  TTie  immediate  and  long-term  fi- 
nancial f  easibiUty  of  the  prcHxisal,  as  ^^^ell 
as  the  probable  Impact  of  the  proposal 
on  the  costs  of  and  charges  for  provid- 
ing health  services  by  the  person  propos- 
ing the  new  institutional  health  service 

(6)  The  relationship  of  the  services 
proposed  to  be  provided  to  the  existing 
health  care  system  of  the  area  in  which 
such  services  are  proposed  to  be  pro- 
vided. 

<1)  "Hie  availability  of  resouree^ 
(including  health  manpower,  manage- 
ment personnel,  and  funds  for  capital 
and  operating  needs)  for  the  provision 
of  the  services  proposed  to  be  provided 
and  the  availability  of  alternative  usef^ 
of  such  resources  for  the  provision  oJ 
other  health  services. 

(8)  The  relationship,  Includii^g  the 
organlzati(xial  relationship,  of  the 
health  services  proposed  to  be  provided 

Jo  ancillary  or  supp(}rt  services. 

(9)  Special  needs  and  clreiunstancef' 
of  those  entitles  which  provide  a  sub- 
stantial portion  of  their  services  <»■  re- 
sources, or  both,  to  Individuals  not  re- 
skUng  in  the  health  service  areas  in 
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which  the  entitles  are  located  or  In 
adjacent  health  service  areas.  Such  enti- 
ties may  include  medical  and  other 
health  professions  schools,  multldlscl- 
plinary  clinics  and  specialty  centers. 

(10)  The  special  needs  and  circum- 
stances of  health  maintenance  organiza- 
tions for  which  assistance  may  be  pro- 
vided imder  title  xm  of  the  Act.  Such 
seeds  and  circumstances  include  the 
needs  of  and  costs  to  members  and  pro- 
jected members  of  the  health  mainte- 
nance organization  in  obtaining  health 
services  and  the  potential  for  a  reduction 
in  the  use  of  inpatient  care  in  the  com- 
munity through  an  extension  of  preven- 
tive health  services  and  the  provision 
of  more  systematic  and  comprehensive 
health  services.  The  consideration  of  a 
new  institutional  health  service  prop>osed 
by  a  health  maintenance  organization 
shall  also  address  the  availability  and 
cost  of  obtaining  the  proposed  new  insti- 
tutional health  service  from  the  exist- 
ing providers  in  the  area  that  are  not 
health  maintenance  organizations.  The 
criteria  established  by  the  State  Agency 
pursuant  to  this  subparagraph  shall  be 
consistent  with  standards  and  proce- 
dures established  by  the  Secretary  under 
section  1306(c)  of  the  Act  isee  42  CFR 
110.204). 

(11)  The  special  needs  and  circum- 
stances of  biomedical  and  behavioral  re- 
search projects  which  are  designed  to 
meet  a  national  need  and  for  which 
local  conditions  offer  special  advantages. 

(12)  In  the  ca.se  of  a  construction 
project — 

(1)  The  costs  and  methods  of  the  pro- 
posed construction,  including  the  costs 
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and  methods  of  energy  provision,  and 
(11)  The  probable  impact  of  the  con- 
struction project  reviewed  on  the  costs 
of  iH-oviding  health  services  by  the  per- 
s<Mi  proposing  such  construction  project. 
(b)  Criteria  adopted  for  reviews  in  ac- 
cordance with  paragrai^  (a)  of  this 
section  may  vary  according  to  the  pur- 
pose for  which  a  particular  review  is 
being  conducted  or  the  type  of  health 
service  reviewed. 

J    123.110       In|>iili('iil    i.;i!iJ!ir-:    i  .-.jiiii  t-d 
fiinliiij;*. 

In  the  case  of  any  proposed  nev.  ir.- 
stitutional  health  service  for  the  pro\i- 
sion  of  health  services  to  inpatients,  a 
State  Agency  shall  not  grant  a  certificate 
of  need  under  its  certificate  of  need  pro- 
gram, or  othenvise  make  a  finding  that 
such  proposed  new  institutional  health 
service  is  needed,  tmless,  after  considera- 
tion of  the  appropriateness  of  the  use 
of  existing  facilities  providing  inpatient 
services  similar  to  those  being  proposed. 
the  State  Agency  maices  each  of  the  fol- 
lowing findings  in  writing: 

(a I  That  superior  alternatives  to  such 
inpatient  services  in  terms  of  cost,  eflQ- 
ciency,  and  appropriateness  do  not  exist 
and  that  the  development  of  such  alter- 
natives is  not  practicable. 

(b)  That  in  the  case  of  new  con.'-truc- 
tion,  alternatives  to  new  construction 
(e.g.,  modernization  or  sharing  arrange- 
ments) have  been  considered  and  have 
been  implemented  to  the  maximum  ex- 
tent practicable; 

(c)  That  patients  will  experience  seri- 
ous problems  in  terms  of  cost,  availabil- 
ity, or  accessibility,,  or  such  other  prob 


-  V 


lems  as  may  be  identified  by  the  review- 
ing agency,  in  obtaining  inpatieait  care 
of  the  type  proposed  in  the  absence  of 
the  proposed  new  service,  and 

idi  That  in  the  case  of  a  proposal 
for  the  addition  of  beds  for  the  provision 
of  skilled  nursing  or  intermediate  care 
the  relationship  of  the  addition  to  the 
plans  of  other  agencies  of  the  State  re- 
sponsible for  providing  and  financing 
long-term' care  (including  home  health 
services  I  has  been  considered. 

5;    12.3.1  I  I        Health     m;iinloiiunc«'    t>r>:Liiii- 
ziilicii-:  rt'<iuir<'d  findiM;j;. 

In  the  case  of  any  new  institutional 
health  service  proposed  to  be  provided 
by  or  through  a  health  maintenance  or- 
ganization, a  State  Agency  shall*  not 
deny  a  certificate  of  need  with  respect 
to  such  service  (or  otherwise  make  a 
finding  imder  this  subi>art  that  such 
service  is  not  needed)  in  those  cases  (a) 
when  the  State  Agency  has  granted  a 
certificate  of  need  which  auth(H'lzed  the 
development  of  the  service,  or  expendi- 
tures in  preparation  few  such  offering  or 
development  (or  has  otherwise  made  a 
finding  that  such  development  or  ex- 
penditure is  needed),  and  (b)  when  the 
offering  of  this  new  instituticaial  health 
service  will  be  consistent  with  the  basic 
objectives,  time  schedules,  and  plans  of 
the  previously  approved  application: 
Provided.  That  the  State  Agency  may 
impose  a  limitation  on  the  duratitKi  of 
the  certificate  of  need  which  shall  expire 
at  the  end  of  such  time  unless  the  health 
service  is  offered  prior  theret*. 

(PR  Doc. 77-1741  PUed  1-19-77:8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit  Programs 

EMPLOYEE  BENEFIT  PLANS 

Pendency  of  Proposed  Class  Exemption  In- 
volving the  Traosfer  of  Individual  Life 
Insurance  Contracts  to  Employee  Benefit 
Plans 

Notice  is  hereby  given  of  the  pendency 
before  the  Department  of  Labor  and  the 
Internal  Revenue  Service  (hereinafter 
collectively  referred  to  as  the  Agencies) 
of  a  proposed  class  exemption  fi*om  the 
restrictions  of  sections  406(a)  and  406 
<b)  (1)  and  (2)  of  the  Employee  Retire- 
ment Income  Seciurity  Act  of  1974  (the 
Act)  and  from  the  taxes  imposed  by  sec- 
tion 4975 (a>  and  (b)  of  the  Internal  Rev- 
enue Code  of  1954  (the  Code) ,  by  reason 
of  section  4975<c)<l)(A)  throuRh  (E) 
of  the  Code,  for  the  sale,  transfer,  or  ex- 
change of  individual  life  insiu-ance  con- 
tracts for  their  cash  surrender  value  to  a 
de^ed  contribution  plan  as  defined  in 
section  3<34)  of  the  Act  and  section  414 
(1)  of  the  Code  or  to  an  employee  wel- 
fare benefit  plan  as  defined  in  section  3 
(1)  of  the  Act  by  plan  participants  or 
by  an  employer  any  of  whose  employees 
participate  in  the  plan  (the  employer) . 
"□lis  exemption  is  proposed  pursuant  to 
section  408 1  a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in  accord- 
ance with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28.  1975)  and  Rev.  Proc.  75-26. 
1975-1  C.B.  722. 

The  Agencies  have  on  file  the  follow- 
ing applications  which  request  individual 
exemptions  for  the  sale  of  individual  life 
Iksiirance  contracts  to  a  plan  from  its 
IKrticlpants  or  from  an  employer: 
Name  Number 

Bunton,  Williams,  Oay  A  Gibson..    .      D-066 
St.    John's    Auestbesla    Afi8ociat«s. 

P.C.,  Pension  Plan  and  Trust I      D-213 

Crosby  &  Henry,  Inc.  Profit  Sharing 

Plan D-331 

Southwest     Factories,     Inc.     Profit 

Sharing  Plan D-351 

Martin  W.  E>ann,  M.D..  P.A D-S61 

NorcUffe  E.  Brown D-379 

Bawkins,    Brydon   and   Swearenger, 

P.C.  Pension  Plan  and  Tnist D-420 

R   L.   Palender,    D.D.8.,   Inc.   Profit 

Sharing  Plaui  and  Trust D-427 

Sc.  Louis-Clayton  Orthopaedic 
Group,  Inc.  Profit  Sharing  Plan  tt 

Trust  D-449 

William  T.  AdamB.  A  Medical  Cor- 
poration   Profit    Sharing   Plan    & 

Trust D-467 

Qulnn,  Gent.   Biiseck  ft  Leemhuls, 

Inc.  Profit  Sharing  Trust D-493 

M  &  W  Tool  Co D-610 

National  Heat  &  Power  Co.,  Inc EM511 

'Eaylor,  Knudson  &  Liun D-612 

Gordon    G.    Bennett,    DMD,    M.D, 

Inc   D-622 

Donald  A.  Graven.  M.D D-639 

Hoeenthal  &  Herman.  P.C.  Em- 
ployees' Retirement  Plan D-650 

Shrewsbury    Plzearla,   Ino.    Pension 

Flan  and  Tnut D-667 

Oaiy  LevUiaon,  M.D.,  A  ProfesBlonal 
Corporation.  Profit  Sharing  Re- 
tirement Plan D  576 
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Name  Number 

Panlaqua  Medical  Ltd.  Pension  Plan 

and  Trust D-&81 

Northeast  Missouri  Assoc.,  Inc D-S97 

Dr..Carreno  Associated l>-e23 

The  applications  for  Individual  exemp- 
tion contain  ccMnmon  representations, 
which  are  sununarlzed  below,  with  re- 
gard to  the  transaction  described  in  the 
proposed  class  exemption.  All  transac- 
tions referred  to  in  the  Individual  exemp- 
tion applications  will  be  exempted  if  they 
satisfy  the  terms  and  conditions  of  the 
class  exemption.  Interested  persons  are - 
referred  to  the  applications  on  file  with 
the  Agencies  for  the  complete  represen- 
tations of  the  applicants. 

Under  the  provisions  of  bection  3.04 
of  ERISA  Proc.  7&-1  and  Rev.  Proc.  75- 
26.  an  application  for  an  individual  ex- 
emption would  not  ordinarily  be  con- 
sidered separately  if  a  class  exemption 
which  would  encompass  the  transaction 
described  in  the  application  for  an  in- 
dividual exemption  is  under  considera- 
tion by  the  Agencies.  Accordingly,  the 
Agencies  are  notifying  directly  each  ap- 
plicant for  an  individual  exemption  listed 
below  of  the  fact  that  such  applicant's 
application  is  not  being  considered  sep- 
arately from  this  class  exemption  and 
that,  following  the  disposition  of  this 
proposed  class  exemption  such  applica- 
tion would  ordinarily  be  closed  and, 
therefore,  such  aw>licants  comments 
with  respect  to  this  class  exemption  are 
sought  by  the  Agencies. 

Summary  of  Representations.  1.  Plan 
participants  would  Incur  hardship  or 
economic  loss  If  the  exemption  is  not 
granted  because  they  may  be  denied  the 
Increased  insured  death  benefits  that 
may  have  been  available  in  the  life  in- 
surance contracts  transferred  to  the 
plan.  In  addition,  the  plan  would  Incur 
tbe  increased  costs  Involved  in  purchas- 
ing new  life  insurance  policies.  These 
costs  may  include  substantial  initial  sales 
commissions  and  higher  premium  pay- 
ment rates  than  those  paid  personally 
by  participants  or  employers  on  pre- 
viously purchased  policies.  If  new  policies 
are  purchased,  m^ilmal  cash  values  will 
accrue  to  the  benefit  of  participants  In 
tke  early  years  of  such  policies.  This 
may,  in  certain  types  of  plans,  iQtimately 
result  in  a  smaller  amount  of  plan  assets 
being  available  for  retirement  benefits, 
or  retirement  benefits  being  set  at  a  low- 
er level. 

2.  The  rights  of  the  plan  participants 
and  beneficiaries  will  be  protected  be- 
cause the  death  benefits  provided  by  the 
life  Insurance  policies  will  be  payable  to 
thfe  beneficiaries  designated  by  the  plan 
pBrticlpants. 

3.  The  Individual  life  insurance  con-, 
tracts  shall  be  transferred  for  their  cash! 
surrender  value  which  is  easily  deter-' 
minable  at  any  time  during  the  life  of 
the  policy. 

4.  Prior  to  the  enactment  of  the  Act, 
the  sale,  transfer  or  exchange  of  individ- 
ual life  insurance  contracts  from  par- 
ticipants and  employers  to  plan.«  was  a 
oommon  practice. 

Section  3.01  of  ERISA  Procedure  75-1 
and  Rev.  Proc.  75-26  provide  that  tbe 


Agencies  may  initiate  an  exemption  pro- 
ceeding on  their  own  motion.  Section 
408(a)  of  the  Act  and  section  4975(c)  (2) 
of  the  Code  provide  that  the  Agencies 
may  not  grant  an  exemption  imless  they 
find  that  such  exemption  is,  inter  alia 
administratively  feasible.  There  have 
been  a  substantial  number  of  applica- 
tions filed  seeking  individual  exemptions 
for  transactions  of  the  subject  type,  but 
no  individual  applicant  or  association 
or  organization  representing  parties  In 
interest  or  disqualified  persons  with  re- 
spect to  such  transactions  has  requested 
a  class  exemption.  However,  due  to  the 
apparent  lack  of  potential  for  abuse  in 
such  transactions  and  because  it  appears 
to  be  administratively  feasible  to  do  so 
the  Agencies  on  their  own  motion  hav€ 
determined  to  group  such  applications 
in  a  class  and  to  publish  notice  of  an 
appropriate  proposed  class  exemption  for 
comment. 

In  making  their  determination  to  pro- 
pose the  subject  cIeiss  exemption  on  their 
own  motion,  the  Agencies  have  assumed 
the  existence  of  certain  facts  and  situ- 
ations. These  assumptions,  summarized 
below,  are  based  in  part  on  representa- 
tions contained  in  applications  for  indi- 
vidual and  class  exemptions  relating  to 
similar,  but  not  Identical  transactions  ' 
and  on  knowledge  acquired  by  the  Agen- 
cies In  the  course  of  their  administration 
of  the  Act  and  the  Code.  The  Agencies 
however,  request  the  comments  of  In- 
terested persons  with  respect  to  the  cor- 
rectness of  these  assumptions. 

'  See,  American  Council  on  Life  TuBurance 
(0-231)  class  exemption  application  and  the 
following  individual  ^plications' 

Name  Number 

McEahlnney  &  Kirk,  Inc.  Pen- 
sion Plan D  15"/ 

Provident  Life  and  Accident  In- 
surance  Company D  167 

Office     Systen^s,     Inc.     Pension 

Trust  D-179 

The  Bishopric  Products  Com- 
pany Pension  Plan  tfl D  212 

WIPO.  Inc.  Pension  Plan D-219 

Maher  Terminals  Pension  Plan.      D-254 

B  &  L  Disposal  Pension  Plan 
Trust  I>~286 

Keno  Disposal  Pension  Plan 
Trust D-28e 

First  National  Bank,  Evei^een, 

anployeee'  Pension  Trust  _.-      D  337 

Security  Life  Prototype  Retire-  ^ 
ment  Plan  C   (as  adopted  by 
Golden  State  Bank) D-338 

Pension  Plan  and  Trust  of  Art 
Theater  Guild.  Inc.  and  Affi- 
lUtes   --      D-357 

Rtn&Idl    Pr&ss    Inc.    Employees 

Pension    Plan D-38e 

Data-Design  Laboratories  Re- 
tirement Pension   Plan D-39P 

Lee      Air      Conditioners,      Inc 
Thrift     and     Profit     Sharing 
Plan I>-403 

Gibson  Employees  Pension 
Plan D-413 

Blackhawk  Foundation  (Com- 
pany, Inc.  Pension  Plan D-426 

Retirement  Plan  for  the  Em- 
ployees of  Weet  Texas  Equip- 
ment CJompany D-42P 

Coty'8  Gasoline  Stations.  Inc 
Pension  Plan  and  Pension 
Trust  Agreement D-438 

International     Travel     Brokers 

Inc.  Kmployees'  Pension  Plan.      D-^14 
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Many  pension  and  profit-sharing 
plans,  particularly  those  of  small  em- 
ployers, provide  a  pre-retirement  death 
benefit  through  the  purchase  of  individ- 
ual life  insurance  contracts  issued  on 
the  Uves  of  plan  participants.  On  re- 
tirement, the  cash  surrender  value  of 
the  policies  may  be  supplemented  by 
monies  accumulated  on  the  participant*' 
behalf  in  a  side  or  auxiliary  fund  main- 
tained under  the  plan. 

Often,  plan  i>articipants  already  own 
individual  life  insurance  contracts  on 
their  own  lives  when  they  become  plan 
participatnts  or  when  the  trustees  de- 
termine to  fund  benefits,  in  whole  or 
in  part,  through  individual  life  insur- 
ance contracts.  In  addition,  it  is  not 
uncommon  for  employers  to  maintain 
individual  life  insurance  contracts  on 
the  lives  of  employees  who  are  partici- 
pants in  the  employer's  retirement  plan. 

Prior  to  the  enactment  of  the  Act.  it 
was  common  for  participants  and  em- 
ployers to  sell  or  otherwise  transfer  such 
contracts  to  their  defined  contribution 
plans.  This  does  not  appear  to  have  been 
a  cwnmon  practice  for  denned  brneftt 
plans.  Accordingly,  the  proposed  ex- 
emption, if  granted,  would  be  limited  to 
cases  where  the  policies  are  sold  or  otli- 
erwise  transferred  to  defined  contribu- 
tion plans  by  parties  in  interest  or  dis- 
qualified persons  for  the  cash  surrender 
value  of  the  policy  (the  amount  the 
owner  would  receive  if  the  owner  sur- 
rendered the  policy  to  the  issuing  insur- 
ance company > .  The  Agencies  reque-it 
the  comments  of  interested  persons  as  to 
the  unavailability  of  the  proposed  cla.'^s 
exemption  with  respect  to  defined  benefit 
plans;  whether  there  is  a  need  for  an 
exemption  for  transactions  involving  de- 
fined benefit  plans:  and  the  condition.^ 
and  safeguards  under  which  such  an  ex- 
emption would  be  appropriate. 

The  proposed  exemption  relates  not 
only  to  the  prohibitions  contained  in 
section  406 (a>  of  the  Act  and  sections 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
but  also  to  the  prohibitions  ccMitained  in 
section  406(b)  (1)  and  (2)  of  the  Act 
and  section  4975(c)(1)(E)  of  the  Code 
Inasmuch  as  some  of  the  parties  who 
might  be  transferring  such  insurance 
contracts  may  be  fiduciaries  with  respect 
to  the  plans.  Tlie  proposed  exemption. 
If  granted,  will  be  effective  January  1, 
1975, 

Name  Njnr>ber 

Profit  Sharing  Trust  of  Hynaon, 
Wescott  &  Dunning  Inc.  ESn- 
ployees    D-518 

James  P,  GilU,  M.D..  P.A.  Pen- 
sion  Trust D-540 

Pension  Plan  and  Trust  of  Fam- 
ily Dollar  Stores,  Inc D-552 

Short-Orlando      &      Associates 

Pension    Plan D-564 

George  A.  Dean.  MJ3..  Howard 
B.  SdiwartK,  MJJ.,  P.C.  P«tt- 
sion  Trust D-566 

Boston  Precision  Parts  (yo.,  Inc. 

Employees'    Pea^on    Trust—      D-588 

The  Nielsen  Lithographing 
Coonpany  Employees'  Profit- 
Sharing  Retirement  Plan D-58e 

Myers  Group,  Iems.  Reilxement 
Plan D-Ml 


A  question  has  been  raised  under  sec- 
ticm  406(a)  (1)  of  the  Act  and  section 
4975(c)  (1)  of  the  Code  as  to  whether  a 
participant  or  an  employer  may  con- 
tribute an  indlvidiukl  life  insurance  con- 
tract to  a  plan  in  lieu  of  or  in  conjunc- 
tion with  its  normal  cash  contribution 
The  class  exemption  set  forth  below  i.- 
not  intended  to  reflect  a  decision  on  thi? 
question  by  the  Agencies.  Rather  tlie 
class  exemption  is  proposed,  in  part,  i" 
eliminate  the  uncertainty  that  may  exi*^'. 
in  this  area  and  the  adver.'-e  efTcct«  v.) 
plans  and  their  participant.^  and  !;enc- 
ficiaries  that  may  be  caused  by  .«=uch  u'.'. - 
certainty.  Thus,  to  the  extent  tliat  smc!'. 
a  contribution  is  a  prohibited  trar.sn- 
tion.  the  exemption  sets  forth  cert.nin 
conditions  under  which  ir.di\idual  life 
insurance  contracts  may  be  ccgitributen 
to  a  plan. 

It  should  be  noted  that  the  prc>;.o-ed 
exemption  does  not  provide  any  relief 
from  or  relaxation  of  the  require.iirnt  : 
set  forth  in  section  401iaii4'  of  the 
Code.  In  order  for  a  plan  to  qualify  under 
section  401(a>  of  the  Code,  section  40! 
'aM4t  of  the  Code  provides  that  the 
contributions  or  benefits  pro\ided  urder 
.such  plan  must  not  disrrimimte  eitlirr 
in  form  or  in  operation  in  favor  of  em- 
ployees who  are  officers,  .shareholders,  or 
hig-hly  compen.sated.  A  condition  ha* 
been  included  in  the  proposed  exemption 
imposing  a  similar  non-discrimination 
requirement  for  employee  welfare  bene- 
fit plans  which  desire  to  purcliase  lifo 
insurance  contracts  from  plan  r'vtii- 
pant.s. 

Pvirther.  it  .should  be  noted  that  under 
section  408id»  of  the  Act  no  exemption 
may  be  granted  under  section  408ia>  of 
the  Act  for  transactions  of  the  type  de- 
scribed herein  between  a  plan  and  cer- 
tain persons  such  as  an  owner-employee 
as  defined  in  section  401<c>(3>  of  the 
Code,  or  a  shareholder  employee  as  de- 
fined m  section  1379  of  the  Code.  This 
pending  class  exemption  is  intended, 
however,  to  be  applicable  to  such  persons 
for  purposes  of  section  4975  of  the  Code 

The  individual  applicants  propose  that 
notice  of  the  exemption  requests  be  pro- 
\ided  to  all  present  participants  in  their 
individual  plans  In  the  form  of  a  written 
summary  and  description  of  the  trans- 
action. However,  because  all  participants 
under  defined  contribution  plans  could 
conceivably  be  considered  interested 
persons,  the  only  practical  form  of  notice 
is  publication  in  the  Federal  Register. 

Income  Tax  Consequences.  For  Fed- 
eral income  tax  purposes,  the  value  of  an 
insurance  policy  is  not  the  same  as,  and 
may  exceed,  its  cash  surrender  value. 
See  Rev.  Rul.  59-195,  1959-1  C.B.  18. 
The  Federal  income  tax  consequences  of 
such  a  transfer  must  be  determined  in 
accordance  with  generally  applicable 
rules. 

General  information.  The  attention  of 
interested  persons  Is  directed  to  the 
following: 

( 1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 


disqualified  person  with  respect  to  a  plan 
to  which  the  exemptkm  is  aiH>licable 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the  ex- 
emption does  not  apply  and  the  general 
fiduciary  responsibility  provisions  of 
section  404  of  the  Act  which,  among 
other  things,  require  a  fiduciary  to  dis- 
charge his  duties  respecting  the  plan 
solely  in  the  interest  of  the  plan's  psw- 
ticipaiit^  and  beneficiaries  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)  a)iB>  of  the  Act:  nor 
does  It  affect  the  requiienieiit  of  section 
401 1  a  '  of  the  Code  that  a  plan  must  op- 
erate for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintainiiig 
the  plan  and  tiieir  beneficiaries. 

1 2  >  The  pending  exemption,  if  granted, 
will  not  extend  to  transactions  prohibited 
under  section  406(b><3)  of  the  Act  aiKi 
section  4975<ct  (1>  iF'  of  the  Code. 

t3'  Before  an  exemption  may  be 
granted  under  section  408(a'  of  the  Act 
and  section  4975(.ct  i2)  of  the  Code,  the 
Agencies  must  find  that  the  exemption 
IS  administratively  feasible,  in  the  inter- 
est of  the  plan  or  plans  and  of  their 
participants  and  beneficiaries,  and  pro- 
lective  of  the  rights  of  participants  and 
beneficiaries  of  such  plan  or  plans. 

1 4 1  The  pending  exemption,  if  granted, 
will  be  supplemental  to,  and  not  in  dero- 
i:ation.  of  any  other  provisions  of  the  Act 
and  the  Code,  including  statutory  exemp- 
tions and  transitional  rules.  Further- 
more, the  fact  that  a  transaction  is  sub- 
lect  to  an  administrative  or  statutory 
exemption  or  transitional  rule  is  not  dis- 
positive of  whether  the  transaction  is  in 
fact  a  prohibited  transaction. 

(51  If  granted,  the  pending  class  ex- 
emption will  be  applicable  to  a  particular 
transaction  only  if  the  transaction  satis- 
fies the  conditions  specified  in  the  class 
exemption. 

1 6 '  The  applications  for  exemption  re- 
ferred to  herein  are  available  for  public 
inspection  at  the  Freedom  of  Informa- 
tion Reading  Room,  Internal  Revenue 
Service.  Room  1565,  1111  Constitution 
Avenue.  N.W..  Washington.  D.C.  20224. 
and  at  the  Public  Documents  Room  of 
the  Pension  and  Welfare  Benefit  Pro- 
grams. Room  N-4677,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  N,W„ 
Washington,  D.C.  20210. 

All  interested  persons  are  invited  to 
submit  wTitten  comments  on  the  pend- 
ing class  exemption  set  forth  herein.  In 
order  to  receive  consideration,  such  com- 
ments should  be  received  by  the  Internal 
Revenue  Service  on  or  before  Febru- 
ary 22.  1977.  In  addition,  any  interested 
person  may  submit  a  written  request  that 
a  hearing  be  held  relating  to  the  pending 
class  exemption.  Such  written  request 
must  be  received  by  the  Internal  Revenue 
Service  on  or  before  February  22.  1977. 
and  should  state  the  reasons  for  such 
person's  request  for  a  hearing  and  the 
nature  of  sucli  persons  interest  in  the 
pending  class  exemption. 

All  written  comments  and  all  requests 
for  a  hearing  (preferably  six  copies) 
should  be  addressed  to  Internal  Revenue 
Service.  Employee  Plans  Division.  Pro- 
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biblted  Transactions  Staff,  Washington. 
DC.  20224,  Attention:  E:EP:PT.  Al] 
such  comments  will  be  made'iiart  of  tiie 
record,  and  will  be  availabl«  for  public 
inspection  at  the  Freedom  of  Informa- 
tion Reading  Room,  Internal  Revenue 
Service,  Room  1565,  1111  Constitution 
Avenue  N.W.,  Washington,  DC.  20224 
and  at  the  Public  Documents  Room  of 
the  Pension  and  Welfare  Benefit  Pro- 
grams, Room  N-4677,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  N.W.. 
Washington, DC.  20210. 

Pending  Exemption.  Based  on  the  ap- 
plications and  assimiptions  hereinabove 
described  the  Agencies  have  vmder  con- 
sideration the  granting  of  the  following 
class  exemption,  under  the  authority  of 
section  408 (a^  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  in  accord- 
ance with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  <40  PR  18471. 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722  so  that,  effective  Jan- 
uary 1,  1975,  the  restrictions  pf  sections 
406(a)  and  406'b)  d)  and  <2)  of  the 
Act  and  the  taxes  imposed  by  section 
4975  (a)  and  <b)  of  the  Code,  by  reason 
of  section  4975tc)<l>  ^A)  through  lE) 
of  the  Ctode,  shall  not  apply  to  the  trans- 
fer of  an  individual  life  insurance  con- 
tract to  a  plan  from  a  plan  participant 
on  whose  life  the  contract  was  issued 
or  to  the  transfer  of  an  individual  life 
Insurance  contract  to  a  plan  from  an 
employer  of  plan  participants  who  con- 
tributes an  hidividual  life  insurance  con- 
tract with  respect  to  such  participant'.<; 
life  to  the  plan,  provided  that: 

1.  The  plan  is  a  defined  contribution 
Ijlan  within  the  meaning  of  section  3(34) 
ot  the  Act  and  section  414(1)  of  the  Code 
or  Is  an  employee  welfare  benefit  plan 
within  the  meaning  of  section  3'!)  of 
the  Act. 

2.  The  plan  pays  or  exchanges  no  more 
than  the  cash  surrender  value  for  the 
contract. 

3.  Such  transfer  does  not  involve  any 
contract  which  Is  subject  to  a  mortgage 
or  similar  Ilen  which  the  plan  assumes. 

4.  Such  transfer  does  ont  contravene 
any  provision  of  the  plan  or  trust  docu- 
ment. 

5.  With  regard  to  any  plan  which  is  an 
employee  welfare  benefit  plan,  such  plan 
must  not,  with  respect  to  such  sale,  dis- 
criminate In  form  or  In  operation  in 
favor  of  plan  participants  who  are 
ofBcers,  shareholders,  or  highly  com- 
pensated employees. 

Signed  at  Washington  DC  .  Uils  14th 
day  of  January,  1977. 

DoHALD  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

William  J.  Chad  wick, 
Af^ministrator  of  Pension  and 
Welfare    Benefit    Programs. 
V.S.  Department  of  Labor. 
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EMPLOYEE  BENEFIT  PtJ^NS 

Pendency  of  Proposed  Class  Exemption 
Involving  the  Transfer  of  Individual  Ufa 
Insurance  Contracts  and  Annuities  From 
Employee  Benefit  Plans  to  Plan  Partici- 
pants (Application   No.   D-281)  , 

Notice  is  hereby  given  of  the  pend- 
ency before  the  Department  of  Labor  and 
the  Internal  Revenue  Service  (herein- 
after collectively  referred  to  a.s  the 
agencies)  of  a  proposed  class  exemption 
from  the  restrictions  of  sections  406(a) 
and  406(b)  <1)  and  (2)  of  the  Em- 
ployee Retirement  Income  Security  Act 
of  1974  (the  Act)  and  from  the  taxes 
imposed  by  section  4975  (a)  and  (b) 
of  the  Internal  Revenue  Code  of  1954 
rthe  Code),  by  reason  of  section  4975 
Kc)(l)  (A)  through  (E)  of  the  Code, 
lor  the  sale  of  individual  life  insur- 
ance contracts  and  annuities  by  em- 
ployee benefit  plans  to  plan  participants 
insured  under  surh  policies  for  the  cash 
=>urroncit  r  value  of  such  policies.  No  ex- 
emption i.-i  being  propo.sed  for  tlie  sale 
of  .such  contracts  or  annuities  by  plans 
to  employers.  The  Agencies  request  the 
tonmients  of  interested  persons  as  to 
Uu?  unavailability  of  the  proposed  class 
exemption  v.itli  respect  to  the  sale  of 
insurance  contracts  or  annuities  by  plans 
lo  employers;  whether  there  Is  a  need 
for  an  exeniption  for  such  transactions; 
and  the  conditions  and  safeguards,  under 
wliich  an  exemption  for  such  tran.sac- 
tion.s   would   b;?   appropriate. 

This  exeniption  is  proposed  pursuant 
to  .sefjtion  408' n>  of  the  Act  and  section 
4l»75'r)i2i  of  tlie  Code,  and  in  accord- 
iuice  j«T|,ii  tlie  procedures  set  forth  in 
ERl/^  Procedure  75-1  (40  PR  18471, 
Ai)i^  28,  >975)  and  Rev.  Proc.  75-28, 
1975-1  C.B.  722.  It  is  based  upon  the  rep- 
resentations contained  in  the  application 
for  cla.ss  exemption  filed  by  the  American 
Coimcil  of  Life  Insurance  (Application 
No.  D-281) .  Numerous  applications  have 
aLso  been  received  for  individual  exemp- 
tions covering  transactions  of  the  type 
descriljed  in  this  proposed  class  exemp- 
tion.' 


'  Applications  have  been  received  from: 
McElhinney  ic  Kirk,  Inc.  Pension  Plan,  D-167; 
Provident  Life  and  Accident  Insurance  Com- 
pany, D-167;  Office  Systems,  Inc.  PensloD 
Trust,  D-179;  The  Bishopric  Products  Com- 
pany Pension  Plan  No.  1,  D-2ia;  WIPO,  In«. 
Pension  Plan,  D-219;  Maber  Terminals  Pen- 
sion Plan,  D-264;  B  a^  L  Disposal  Pension 
Plan  Trust,  D-28S;  Beno  Disposal  Pension 
Plan  Trust,  D-286;  First  National  Bank,  Ever- 
green, Employees*  Pension  Trust,  D-837;  Se- 
curity Life  Prototype  Retirement  Plan  C  (M 
adopted  by  Golden  State  Bank),  D-338;  Pen- 
sion Plan  and  Trust  of  Art  Theater  Guild, 
Inc.  and  Affiliates,  D-367;  Rinaldl  Press  Inc. 
Employees  Pension  Plan,  D-388;  Data-Design 
Laboratories  Retirement  Pension  Plan,  D-398: 
Lee  Air  Conditioners,  Inc.,  Thrift  and  Profit 
Sharing  Plan,  D-403;  Gibson  Employees  Pea- 
Mlon  Plan,  D-413:  Blackbawk  FoundatloD 
Company,  Inc.  Pension  Han,  D-425;  Rettre- 
nient  Plan  for  the  Employees  of  We.***  Texas 


All  such  transactions  will  be  exenipted  i' 
they  satisfy  the  terms  and  condition."; 
of  the  proposed  class  exemption.  Under 
the  provisions  of  section  3.04  of  ERISA 
Proc.  75-1  and  Rev.  Proc.  75-26,  an  ap- 
plication for  an  individual  exemptior 
would  not  ordinarily  be  considered  sep- 
arately If  a  class  exemption  which  would 
encompass  the  transaction  described  in 
the  application  for  an  Individual  ex- 
emption is  under  consideration  by  tlit 
Agencies.  Accordingly,  the  Agencies  are 
notifying  directly  each  applicant  for  an 
Individual  exemption  listed  in  footnote  3 
of  this  proposed  class  exemption  of  the 
fact  that  such  applicant's  application  is 
not  being  considered  separately  from 
this  class  exemption,  and  that,  follow- 
ing the  disposition  of  this  proposed  clast- 
exemption,  such  application  would  or- 
dinarily be  closed,  and,  therefore,  such 
applicant's  comments  with  respect  to 
this  class  exemption  are  sought  by  the 
Agencies. 

Summary  oj  Representations.  Tlv. 
American  Council  of  Life  Insurance  <tht 
"applicant")  requested  a  class  exemption 
with  respect  to  all  sales  of  individual 
life  insurance  policies  or  annuity  pohcie.T 
<or  portions  thereof)  by  employee  pen- 
sion benefit  plans  to  participants  who  are 
insured  under  the  policies  in  situations 
where  the  policies  would  otherwise  be 
surrendered  by  the  plan.  The  exemption 
would  be  limited  to  cases  in  which  a  pol- 
icy is  sold  to  a  participant  party-in- 
interest  or  disqualified  person  for  the 
ca.sh  surrender  value  of  the  policy  (the 
amount  the  plan  would  receive  if  it  sur-' 
rendered  the  poUcy  to  the  insurance 
company)  and  would  cover  not  onl^  the 
prohibitions  contained  in  section  406(a) 
of  the  Act  and  4975(c)(1)  (A)  through 
<D)  of  the  Code  but  afeo  the  prohibition 
contained  in  sections  406(b)  (1)  and  (2) 
of  the  Act  and  4975(c)(1)(E)  of  the 
Code,  inasmuch  as  some  of  the  partici- 
pants who  might  purchase  such  insur- 
ance contracts  or  atmuities  may  be  fidu- 
ciaries with  respect  to  the  plan  involved 
The  cash  position  of  the  plan  would  not 
be  affected  in  any  maimer  by  whether 
the  policy  would  be  sold  to  the  partici- 
pant or  surrendered  to  the  Insurance 
company.  The  requested  exemption 
would  be  effective  Januai-y  1.  197.5 


Equipment  Company,  D-429;  Cory's  Ctt^o)it;e 
Stations,  Inc.  Pension  Plan  and  Pen.slon  Trust 
Agreement,  D-438;  International  Travel 
Brokers  Inc.  Employees'  Pension  Plan,  D-614, 
Profit  Sbarlng  Trust  of  Hynson,  Westcott  & 
Dunning  D-618;  Jamee  P.  OUIb,  M.D.,  P.A. 
Pension  Trust,  D-S40;  Pension  Plan  aiMl 
Trust  of  FamUy  Dollar  Stores,  Inc.,  D-652; 
Short-Orlando  &  Associates  Pension  Flan, 
D-€64;  George  A.  Dean,  MJ}.,  Howard  B. 
Schwartc,  MJD.,  P.C.  Pension  Trust,  D-SeS; 
Boston  Precision  Parts  Co.,  Inc.  Employees' 
Pension  Trust,  D-688:  Tb«  Nielsen  Lttbo- 
grapblng  Company  Employees'  Proflt-Sbarlnc 
Retirement  Plan,  D-eaa;  and  Uyere  Group. 
Inc  Retirement  Plan,  I>-fi61. 
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The  appUcant,  which  states  that  it  is 
a  trade  association  wltJi  a  member^iip 
of  378  life  insurance  companies  wtakli, 
in  the  aggregate.  £M»ount  for  90  pox^ent 
of  the  life  insurance  force  in  the  United 
states  and  hold  99  percent  of  the  assets 
cl  insured  pension  plans,  has  made  the 
following  representations  in  support  of 
it-s  apphcati<Mi  for  exemption : 

Many  pension  and  profit  sharing  plans, 
particularly  those  of  small  onployers,  are 
funded  in  whole  or  in  part  by  the  pur- 
chase of  individual  life  insurance  or  an- 
nuity pohcies  on  the  Uves  of  the  plan's 
participants.'  For  example,  one  very  com- 
mon method  of  funding  a  defined  bene- 
fit pension  plan  which  includes  a  pre- 
retirement death  benefit  is  for  the  plan 
to  purchase  a  life  insurance  policy,  pro- 
viding the  prescribed  level  of  death  bene- 
fits, on  the  life  of  each  participant.  On 
retirement,  the  cash  value  of  the  poUcy, 
supplemented,  if  necessary,  by  monies 
from  a  side  or  auxiliary  fund  maintained 
under  the  plan,  is  used  to  provide  the 
retirement  benefits  called  for  under  the 
plan. 

However,  there  are  various  situations 
imder  which  the  plan  will  not  continue 
the  policy  in  effect  until  retirement.  His- 
torically, many  plans  have,  in  these  situ- 
ations, permitted  the  insured  participant 
to  purchase  the  policy  (or  a  portion 
thereof)  instead  of  the  plan  surrendering 
it. 

A  common  reason  why  a  participant 
may  want  to  purchase  a  policy  from  a 
plan  and  keep  it  in  force  on  his  own  is  to 
preserve  any  life  Insurance  protection 
provided  by  the  policy  in  a  case  where 
he  has  a  medical  impairment  and  may 
be  currently  uninsurable  or  would  be 
otherwise  unable  to  replace  that  insur- 
ance in  the  open  market  at  standard 
rates.  In  the  case  of  annuity  contracts 
with  no  life  Insurance  protection,  a  pur- 
chase may  be  desirable  from  the  par- 
ticipant's standpoint  in  order,  for  ex- 
ample, to  preserve  a  valuable  contract 
option  that  may  no  longer  be  available 
or  to  avoid  a  higher  first  year  expense 
loading  that  would  be  payable  if  he  pur- 
chased a  new  policy. 

Two  examples  of  situations  where 
plans  commonly  permit  participants  to 
purchase  policies  on  their  Uves  are: 

Example  1.  A  participant  terminates  serv- 
ice without  vested  rights  or  with  only  par- 
tially vested  rights.  He  may  be  permitted  to 
purchase  the  policy  for  its  cash  value  or,  if 
he  is  partially  vested,  for  the  portion  of  the 
cash  value  in  which  he  has  no  vested  rights. 
If  he  does  not  purchase  the  policy,  the  plan 
will  surrender  it  and  apply  the  proceeds  (in 
excess  of  those  in  which  the  participant  is 
vested)  under  the  forfeiture  provisions  of 
the  plan. 

Example  2.  A  plan  decides  to  convert  its 
funding  method  from  individual  policies  to 
a  group  contract.  Participants  may  be  per- 
mitted to  purchase  the  Individual  policies 
on  their  Uves  for  the  cash  value.  Otherwise, 


tbe  plan  win  surrender  the  poUclee.  In  either 
event,  tbe  monlee  derived  frooi  the  surrender 
or  aale  of  tlM  IndlTMaal  omtracte  will  be 
tnmsferred  to  tbe  group  contract.* 

Because  such  sales  of  policies  by  plans 
to  pexticipcuits  recur  on  a  continuous 
basis,  there  have  undoubtedly  been  sales 
of  the  type  described  prior  to  the  date  of. 
the  application. 

If  the  exemption  is  not  granted,  cer- 
tain plan  participants  will  lose  valuable 
life  insurance  protection  or  other  bene- 
fits which  cannot  be  replaced  in  the  open 
market  either  because  the  participant  is 
medically  impaired  or  the  options  are  no 
longer  available.  Because  a  policy  sale 
subject  to  the  exemption  may  be  made 
only  in  a  situation  where  the  plan  would 
otherwise  surrender  the  poUcy  and  the 
measure  of  the  required  consideration  is 
based  on  an  objective  standard — the  cash 
surrender  value  which  is  stated  in  the 
policy — the  plan  will  be  in  precisely  the 
same  financial  position  whether  the  sale 
is  made  or  the  policy  is  surrendered  by 
the  plan. 

Because  all  participants  under  indi- 
vidual policy  pension  and  profit  sharing 
plans  conceivably  could  be  considered  in- 
terested persons,  the  only  practical  form 
of  notice  is  publication  in  the  Federal 
Register. 

It  should  be  noted  that  the  proposed 
exemption  does  not  provide  any  relief 
from  or  relaxation  of  the  requirements 
set  forth  in  section  401(a)(4)  of  the 
Code.  In  order  for  a  plan  to  qualify 
under  section  401(a)  of  the  Code,  section 
401(a)  (4 1  of  the  Code  provides  that  the 
contributions  or  benefits  provided  under 
such  plan  must  not  discriminate  either 
in  form  or  in  operation  in  favor  of  em- 
ployees who  are  officers,  shareholders,  or 
highly  compensated.  A  condition  hsis 
been  included  in  the  proposed  exemption 
imposing  a  similar  non-discrimination 
requirement  for  employee  welfare  benefit 
plans  which  desire  to  make  sales  of  life 
insurance  contracts  or  annuities  to  plan 
participants. 

Further,  it  should  be  noted  that  under 
section  408(d)  of  the  Act  no  exemption 
may  be  granted  under  section  408(a)  of 
the  Act  for  a  transactirai  of  the  type 
described  herein  between  a  plan  and 
certain  persons,  such  as  an  owner- 
employee  as  defined  in  section  401(c)  (3) 
of  the  Code,  or  a  shareholder  employee, 
as  defined  in  section  1379  of  the  Code. 
This  .pending  class  exemption  is  intend- 
ed, however,  to  be  applicable  to  such 
persons  for  purposes  of  section  4975  of 
the  Code. 

Income  Tax  Consequences.  For  Feder- 
al income  tax  purposes,  the  value  of  an 
insurance  policy  is  not  the  same  as,  and 
may  exceed,  its  cash  surrender  value. 
See  Rev.   Rul,   59-195,    1959-1    C.B.    18. 


■  It  Is  noted  that  life  insurance  contracts 
may  be  purchased  by  a  plan  qualified  under 
section  401  (a)  of  the  Code  only  to  the  extent 
that  the  pre-retirement  death  benefit  pro- 
vided by  the  plan  Is  Incidental  to  tts  primary 
benefit.  See  |  1.401-1  (b)  (I)  (1)  of  the  Income 
Tax  Regulations. 


•  Other  examples  of  situations  where  plans 
commonly  permit  participants  to  purchase 
policies  on  their  lives,  which  were  set  forth 
in  other  applications  for  exemption,  and 
which  would  be  covered  by  the  terms  of  the 
proposed  exemption  If  the  conditions  set 
forth  therein  are  met,  are  convMsion  of  tbe 
funding  medium  of  a  plan  from  ins\u-ance  to 
another  funding  medium  and  the  termina- 
tion of  a  plem. 


Therefore,  for  Federal  income  tax  pur- 
poses, a  purchase  of  an  insurance  policy 
ai  its  cash  surrender  value  by  a  partici- 
paztt  may  be  a  purchase  of  property  for 
less  than  its  fair  market  value.  The  Fed- 
ersd  income  tax  consequences  to  partic- 
ipants of  such  a  bargain  purchase  must 
be  determined  in  accordance  with  gen- 
ersdly  applicable  rules.  Any  income  real- 
ized by  a  participant  upon  such  a  pur- 
chase imder  the  conditions  of  this  pend- 
ing class  exemption,  however,  will  not  be 
deemed  a  distribution  of  ben^Hs  from 
the  plan  to  such  participant  for  purposes 
of  subchapter  D  of  (Chapter  I  of  the  In- 
ternal Revenue  Code  of  1954.  relating  to 
qualified  pension  ,  profit-sharing,  and 
stock  bonus  plans. 

General  Information.  The  attention  of 
interested  persons  is  directed  to  the  fol- 
lowing : 

( 1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  persMi  with  respect  to  a  plan 
to  which  the  exemption  is  appdicable 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the  gen- 
eral fiduciary  responsibility  provisions 
of  Section  404  of  the  Act,  which,  among 
other  things,  require  a  fiduciary  to  dis- 
charge his  duties  respecting  the  plan 
solely  in  the  interest  of  the  plan  partici- 
pants and  beneficiaries  and  in  a  prudent 
fashion  in  accordance  with  section  404 
(a)  (1)  (B)  of  the  Act;  nor  does  it  affect 
the  requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

1 2)  Thependingexemption,  if  granted, 
will  not  extend  to  transactions  pro- 
hibited under  sections  406(b)  (3)  of  the 
Act  and  section  4975(c)  (1)  (P)  of  the 
Code. 

1 3  >  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c>  (2)  of  the  Code,  the 
Department  and  the  Service  must  find 
that  the  exemption  is  administratively 
feasible,  in  the  interest  of  the  plan  and 
of  its  participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan. 

'4'  The  pending  exemption.  if 
granted,  will  l)e  supplemental  to.  and  not 
in  derogation  of,  any  other  provisions 
of  the  Act  and  the  Code,  including  statu- 
tory exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or  statu- 
tory exemption  or  transitional  rule  is 
not  dispositive  of  whether  the  transac- 
tion is  in  fact  a  prohibited  transaction. 

(5)  If  granted,  the  pending  class 
exemption  will  be  applicable  to  a  par- 
ticular transaction  only  if  the  transac- 
tion satisfies  the  conditions  specified  in 
the  class  exemption. 
•  (6>  The  applications  for  exemption 
referred  to  herein  are  available  for  pub- 
lic inspection  at  the  Freedom  of  Infor- 
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mation  Reading  Room,  Internal  Revenue 
Service,  Room  1565,  1111  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20224 
and  the  Public  Documents  Room  of  Pen- 
sion and  Welfare  Benefit  Programs, 
Room  N -4677,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Washing- 
ton, D.C.  20210. 

All  Interested  persons  are  invited  to 
submit  written  comments  on  the  pend- 
ing class  exemption  set  forth  herein.  In 
order  to  receive  consideration,  such  com- 
ments must  be  received  by  the  Depart- 
ment on  or  before  February  22,  1977.  In 
addition,  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)  (2)  of  the 
Code,  the  Department  and  the  Service 
are  required  to  offer  an  (H>portunity  for 
a  public  hearing  where  a  pending  exemp- 
tion relates  to  section  406(b)  of  the  Act 
and  section  4975(c)(1)  (E)  or  (F)  of 
the  Code.  Any  Interested  person  may 
submit  a  written  request  that  a  hearing 
be  held  relating  to  the  pending  class 
exemption.  Such  written  request  must  be 
lecetved  by  the  Department  on  or  before 
Pebruary  22,  1977  and  should  state  the 
reasons  for  such  person's  request  for  a 
Ikearlng  and  the  nature  of  such  person's 
Interest  In  the  pending  class  exemption. 

w&n  written  comments  and  all  requests 
tor  a  hearing  (preferably  six  copies) 
■hould  be  addressed  to  Pension  and  Wel- 
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fare  Benefit  Programs,  Room  C-4526, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-281.  All  such  comments  and  all  re- 
quests for  hearing  will  be  made  part  of 
the  record  and  will  be  available  for  pub- 
lic inspection  at  tiie  Public  Documents 
Room  of  Pension  and  Welfare  Benefit 
Programs,  Room  N-4677,  200  Constitu- 
tion Avenue,  NW.,  Washington,  D.C. 
20210,  and  the  Freedom  of  Information 
Reading  Room,  Internal  Revenue  Serv- 
ice, Room  1565,  1111  Constitution  Ave- 
nue, NW.,  Washington,  D.C.  20224. 

Pending  Exemption.  Based  on  the  ap- 
plication herein  before  described,  the 
Service  and  the  Department  have  under 
consideration  the  granting  of  the  re- 
quested exemption,  imder  the  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  in  accord- 
ance with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471. 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722,  so  that,  effective  January 
1, 1975,  the  restrictions  of  sections  406(a) 
and  (b)  (1)  and  (2)  ot  the  Act  and  the 
taxes  Imposed  under  sections  4975(a) 
and  (b)  of  the  Code,  by  reason  of  sec- 
tions 4975(c)  (1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  an 
Individual  life  Insurance  or  annuity  con- 


tract by  an  employee  benefit  plan  to  a 
participant  under  such  plan,  if 

(1)  Such  participant  is  the  insured  un- 
der the  contract; 

(2)  The  contract  would,  but  for  the 
sales,  be  surrendered  by  the  plan;  and 

^3)  The  amount  received  by  the  plan 
as  consideration  for  the  sale  is  at  least 
equal  to  the  amount  necessary  to  put  the 
plan  in  the  same  cash  position  as  it 
would  have  been  in  If  it  had  retained  the 
contract,  surrendered  it,  and  made  any 
distribution  owing  to  the  participant  of 
his  vested  Interest  under  the  plan. 

(4)  With  regard  to  any  plan  which  is 
an  employee  welfare  benefit  plan,  such 
plan  must  not,  with  respect  to  such  sale, 
discriminate  in  form  or  In  operation  in 
favor  of  plan  participants  who  are  oflB- 
cers,  sharehtdders,  or  highly  compen- 
sated employees. 

Signed  at  Washington,  D.C,  this  14th 
day  of  January,  1977. 

William  J.  C^hadwick, 
Administrator  of  Pension  and 
Welfare    Benefit    Programs, 
UJS.  Department  of  Labor. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

[FR  Doc .77-1708  FUed  1-19-77:8:45  am] 
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NOTICES 


FEDERAL  ELECTION  COMMISSION 

I  Notice  1977-3) 

ADVISORY  OPINIONS  ISSUED  BY  THE 
FEDERAL  ELECTION  COMMISSION 

Index 

Today,  the  Federal  Election  Commis- 
sion publishes  an  index  for  all  1975  and 
1976  advisory  opinions  which  have  been 
issued  by  the  Commission  through  De- 
cember 30, 1976. 

For  a  full  text  of  any  of  the  entries  In- 
cluded In  this  Index,  you  may  write  to 
the  Information  Office,  Federal  Election 
Commission,  1325  K  Street.  N.W.,  Wash- 
ington, D.C.  20463,  or  call  Area  Code  202- 
382-4733.  When  ordering  any  of  these 
items,  please  specify  and  order  only  by 
Advisory  Opinion  nimiber. 

This  Is  the  fourth  publication  of  this 
index.  Its  purpose  Is  to  assist  those  who 
have  a  current  need  to  be  up  on  Federal 
election  campaign  laws  and  policies  is- 
sued by  the  Commission.  The  Commis- 
sion welcomes  comments  on  the  format 
and  contents  of  this  index,  and  any  sug- 
gestions for  change  to  make  It  more 
beneficial  to  its  users. 

Dated:  January  17, 1977. 

Joan  D.  Aikens, 
Commissioner, 
Federal  Election  Commission. 

StTBJECT  Index  Terms 

This  list  represents  Index  terms  used  In  the 
■ubject  index  to  FEC  oplnloDs.  Wben  search- 
ing for  opinions  on  a  subject.  It  might  be 
\iseful  to  glance  through  this  list  first. 

Accountants    fees;    see    attorneys'/ account- 
ants' fees. 

Accounts. 

Administrative  expenses. 

Adrertlslng/soUcltatlon . 

Allocation. 

Ai>pe«rances  by  candidate. 

AttomayB'/accoiintants'  fees. 

Authmized  committees/agents. 

Banks;  see  Corpcxtttlon/labor  union/bank. 

Cash  contributions;  see  contributions. 

Cash,  petty;  see  petty  cash  fund. 

Common  control. 

Oomnmnlcatlon  exemption  (2  TTSC  s.  431(f) 
(4)(C)). 

Conduit;  see  Intermediary. 

Conferences,    educational;     see    educational 
ocmferences. 

ConsEtltutent    services    costs;    see    office    ac- 
counts. 

Contribution. 

Conventions,  national;  see  nominating  con- 
ventions, national. 

Corptxtite  facUltles/goods. 

Corporation/labor  union/bank. 

Credit;  see  debts. 

Debts. 

Delegate  selection;  see  nominating  conven- 
tions, national. 

TtepoeiUxcs. 

Deposits  for  services. 

Dual  candidacy. 

Eanxutrking. 

Educational  conferences. 

Election. 

Excess  funds. 

Expendltxires. 

Family  of  candidate. 

Foreign  nationals. 

Flilng;  see  reporting. 

Franking  accounts. 

Fundralslng. 


Oet-out-the-vote  drives;  see  voter  registra- 
tion drives. 
Oins. 

Oovemment  contractors. 
Honorarium. 

Immediate  family  funds;  see  family  of  candi- 
date. 
Independent     expenditures;     see     expendi- 
tures— -independent. 
In-kind  contributions;  see  contribution — In- 

klnd.  - 

Intermediary  or  conduit.  ' 

Intern  programs. 
Labor  unions;   see  corporation,  labor  union 

bank. 
Legislative  hearings. 
Loan  'endorsement. 

Local  party;  see  national/state/local  party. 
Matching  funds;  see  public  financing. 
Membership  organization. 
Multi-candidate  committee. 
National    convention;    see    nominating    con- 
vention, national. 
National,  state/local  party. 
Newsletter  accounts;   see  franking  accounts. 
Nominating  conventions,  national. 
Office  accounts. 
Officers  of  political  committees;  see  political 

committees. 
Opinion  polls;  see  polling. 
PACs;  see  political  action  committees. 
Partuershipys. 
Personal  assets. 
Personal  service.'?  (voluntary);  see  volunteer 

services. 
Petition  effort;  see  election. 
Petty  cash  fund. 

Political  action  committees. 

Political  committees. 
Polling. 

Preemption  of  state  law. 

Primary  election;  see  election. 

Public  funding. 

Public   utility   holding   companies:    see   cor- 
poration labor  union/bank. 

Raffles;   see  corporate  facilities 'goods;   fund- 
raising. 

Reporting. 

Requirements   relating   to   campaign   adver- 
tising; see  advertising/solicitation. 

Royalties. 

Run-off  election;  see  election. 

Separate,    segregated    funds;    see    accounts: 
political  action  committees. 

Sole  proprietorship. 

Solicitation;  Bee  advertising/solicitation;  po- 
Utlcal  action  conunlttees. 

Spouse;  see  famUy  of  candidate. 

Special  election;  see  election. 

State  law;  see  preemption  of  state  law. 

Stats  party;   see  natlonal/state/local  party. 

Telethon. 

Television  appearances:   see  appearances  by 
candidate. 

Transfers. 

Trade  associations. 

Travel  expenses. 

Trustee  plan. 

Volunteer  services. 

■Voter  re£:lstratlon  drives. 

CUMULATIVE  INDEX— JANUARY   1977 

SrrBjECT  Index  to  1975-76  Opinions         | 

(Advisory  Opinions)  ' 

Note. — Numbers  of  opinions  beginning 
with  the  digits  "75"  are  1975  opinions;  digits 
'•'76"  stand  for  1976  opinions. 

(  accountant's    fees 

See  ■  Attorneys',  accountants' fees. 

ACXX>UNTS 

Explanation  of  depository  and  petty  cash 
rxind,  A076/44. 

Separate  state  account  for  corporate  con- 
tributions. A076/59. 


Separate  state  and  federal  committees  vs 
total  disclosure:  political  committee,  A075/ 
20;  state  pmrty  committee,  A076/2,  95. 

See  also:  Allocation;  fundralslng;  petty 
cash  fund;  family  of  candidate;  transfers. 

ADMINISTRATIVE      EXPEINSES 

Allocation  as  per  federal,/state  support, 
A075/21. 

Corporation  may  pay  administrative  costs 
of  political  action  committees,  A075/23,  36. 

See  also:  Corporation/labor  union  bank; 
debts;  contribution — ^In-kind. 

AD VZRTISIKG,.  solicitation 

"Expenditure"  if  (i)  appears  at  time  of 
candideicy  and  (11)  clearly  Identifies  by  un- 
ambiguous reference,  A075/98. 

Name  of  chairman,  treasurer  not  necessary 
In  disclaimer,  A076/36. 

Name  of  chairman,  treasurer  on  billboards 
(2  use  |441d),  A075/67. 

Solicitation  definition:  informing  persons 
of  a  fundralslng  activity  is  a  solicitation, 
A076/27. 

See  also:  Franking  accounts;  fundralslng: 
expenditures,  Independent. 

ALLOCATION 

Any  accounting  method  which  yields  al- 
locations reflecting  bUlable  time  spend  by 
worker  on  two  campaigns  acceptable,  A075/ 
61. 

No  allocation  of  costs  of  educational  party 
conference  on  campaign  techniques  among 
participating  candidates,  A075/87    (NRCC). 

Of  contributions/expenditures  between 
primary  and  general  election  efforts,  A075/ 
53,120. 

Post-nomination  contributions  related  to 
general  election,  A075/44. 

See  also:  Administrative  expenses;  appear- 
ances by  candidate;  educational  conferences; 
fundralslng;  partnerships;  voter  registration 
drives. 

APPEARANCES   BT   CANDmATE 

Appearances  before  substantial  number  of 
people  In  electorate:  costs  are  presumable 
expendltvu-es,  AOTB/108,125  (travel  from 
office  acco^mt) . 

Party  building  function,  AO75/72,108;  76' 
17. 

Televised  appearance:  compensation  not 
honorarium  or  contribution.  A075/46. 

Televised  newsletter  of  Congressman  In 
nonelectlon  year  not  expenditure,  AO76/107. 

See  also:  Commen  control;  contribution; 
honorarium;  volunteer  services. 

attorneys'/ ACCOtTNTANTS'  TEES 

Campaign  contributions,  expenditures,  AO- 
75/27. 
See  also:  Litigation  costs;  partnerships. 

ATTTROmZED  COMMriTEES/ AGENTS 

Duties,  A075/16.44. 

Expenses  Incurred  are  authorized  expendi- 
tures. A076/22,44. 

Officer  of  two  fundralslng  committees, 
A075'35. 

BULNKS 

See:  Corporation/labor  union/bank. 

CASH  CONTRIBtmONS 

See:  Contributions. 

CASH,  PETTY 

See:  Petty  cash  fund. 

COMMON   CONTROL 

Control  of  ownership  by  political  party,  po- 
litical committee,  or  candidate  (2  VJS.C.  6.431 
(f)(4)(A)).  A076/143. 

"Dominion  and  control,"  A076/32,  108. 
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Donation  to  third  party  spcaisortng  candi- 
date appearance  not  contribution  if  no  com- 
mon control,  AO75/10e. 

For  purposes  of  contrlbutlon/eipendlture 
limits:  Political  committee  independeaoe. 
A075'45;  state  local  parties'  Independence, 
A075,  2,  29. 

COMMtTNICATION      EXEMPTION      (2     U.SC.      5  431 
(f)  (4)  (C>  ) 

Information  expenses  to  committee  mem- 
bers, AO75/20. 

Newsletter  of  state  local  party,  .^075  2. 


See:  Intermediary. 

CONFERENCES,    EDUCATION 

See:   Educational  conferences. 

CONSTTTtrEN-T    SERVICE    COSTS 


See:   Office  accounts. 


CONTRIBtJTION 

Anonymous  cash  confanbutions :  Record- 
keeping requirements,  AO75/140. 

Carryover,  carryback,  A075/74. 

Direct  donation  is  not  expenditure,  but 
contribution,  AO75/ia0. 

Dominion  and  control.  A075  32.  108. 

Donation  to  third  party  sponsoring  candi- 
date appearance  not  contribution  If  no  com- 
mon control,  AO75/108. 

Escrowed  contributions,  A075  129. 

In-kind  contribution:  Bona  fide  gifts. 
AO75/20;  public  faculties  may  be  offered 
without  charge,  A076/i. 

See  also:  Attorneys'/accountants'  fees; 
advertising/solicitation:  corporation  facili- 
ties/goods; expenditures  —  independent : 
fundralslng;  gifts;  national  state/local 
party;  travel  expenses;  volunteer  services. 

Purpose  test,  A075/l,81. 

Refund  of  prohibited  contribution  is  per- 
missible use  of  campaign  funds,  A076  6. 

To  unvictorlous  candidate  attributable  to 
$25,000  annual,  A076/74.  , 

Wages  for  party-building  activities  paid  to 
field  worker  who  is  also  candidate  afe  not 
contributions,  A076/i7. 

See  also:  Accounts;  advertising  solicita- 
tion; allocation;  common  control;  corpora- 
tion/labor union/bank;  corporate  faolUties 
goods;  debts;  dual  candidacy;  earmarking; 
educational  conferences;  excess  funds;  fam- 
ily of  candidate;  franking  accounts;  fund- 
raising;  Government  ooatractors;  honorar- 
ium; litigation  costs;  loan/endorsement: 
national/state/local  party;  nominating  con- 
vention, national — delegate  selection;  office 
accounts;  partnerships;  poUUcal  action  com- 
mittees; political  committeM;  polling:  pre- 
emption of  state  law;  pubUc  funding;  re- 
porting; sole  proprietorship:  tax;  transfer.^: 
trustee  plan;  voliinteer  senrtoes. 

CONVENTIONS,    NATIONAL 

See:   Nominating  conventions,  national. 

CORPORATE   FACILITIKS 'GOODS 

Computer,  A075/14. 

Nominating  convention's  use  of  facilitie---: 
see  ncxninatlng  conve&tixjos,  national. 

"Normal  and  usual  dui^,"  A075/  94. 

Restaurant,  typewriters,  airplanes.  A075 
94. 

Vendor  of  food/beverage,  A075/94. 

See  also:  Administrative  expenses;  contri- 
bution— In-kind;    oarporatton/labor    union 
bank;    fundralslng;   nnmtnattng  convention, 
national;  travri  expenses;  volunteer  services 

CORPOKATION.'LASOS  tINION  .'BANK 

Corporation 'Labor  union:  corporation 
treasury  money  may  not  be  used  to  raise 
funds  from  the  genettf  pabUc,  AOTV'IS;  in- 
corporation exclusively  for  political  'liability 
purposes,  A075/16,37;  leave  of  absence  pay- 


ment to  candidate  Is  prohibited  contribution. 
AO76/T0;  ncmproAt  incorporated  professional 
organlzatlozi,  A075/75;  payment  for  members 
of  Congress  to  attend  courses  not  an  unlaw- 
ful contribution,  A076/98;  payment  of  pro- 
duction costs  of  fundralsing  Item  is  a  pro- 
hibited contribution.  AO76/18.50;  prohibited 
contribution  is  made  if  corporation  deviates 
from  normal  cotirse  of  business  and  deviation 
has  effect  of  extending  candidates  contract 
with  corporation  (billboards).  A076  86;  state 
election  contribution  allowed  only:  .^075  59. 
twice-yearlv  solicitation  under  441bibM4 
iBi;  corporation  soliciting  employees  is  re- 
stricted to  twice-yearly  procedure.  A076  4 

In  general:  refund  of  prohibited  contribu- 
tion L  premissable  use  of  campaign  fur.d.- 
A076  6:  stockholder,  officer,  employee  in  in- 
dividual capacity.  A075  '31. 

See  also:  Administrative  expen-e-^:  ad- 
vertifiing  solicitation:  corporate  facilities 
goods;  debts:  educational  conferences:  ex- 
cess funds,  fraaiking  accou:its;  Governmen' 
contractors;  loan  endorsemer.t:  mem  :>ership 
organization:  nominating  convention,  na- 
tional: political  action  committees;  poUtioa: 
committees:  public  funding;  trade  as?ovi.i- 
tlon:    tv;i=tee  plan:   volunteer  >erv.rfp. 

CREDIT 
DEBTS 

Amoun'<  in  dispute  nii,:-t  be  rf»noried 
.\076  85 

Discharged  by  an  adjudication  o;  baiik- 
ruptcy.  A075  102 

Incurred  from  January  1973  ihroueh  De- 
cember 1974  .^075  6.  52.  57.  60.  64.  68.  82.  88 
106 

Incurred  prior  to  January  1.  1973    \0"5  5, 

Pledges  for  contribution.  A075  44 

Reporting  of  short-term  or  long-term  debts 
A075  44 

Settlement-  with  corporate  creditor.  .KO~c 

39.  50.  102 

Transfer  of  outstanding  obligation  (for 
loans  made  by  candidate)  to  candidates 
campaign  committee  Is  allowed.  AO76/80, 

Treatment  of  outstanding  obligation. 
AO75/18.28.102.  Aa'76/68. 

See  also:  Excess  funds;   family  of  candi- 
date;    Government     contractors;     litigation 
costs;     loan  endorsement;     personal     assets 
tax;  transfers. 

DELEC.iTE    SELECTION 

See-   Nominating  conventions,  nationa'. 

DEPOSrrORT 

Transfer  of  funds  from  political  committee 
to  savings  account  need  not  be  transferred 
to  national  or  state  bank,  A075/26. 

See  also:  Accounts;  petty  cssh  fund:  po- 
litical committee:  public  funding:  reporting: 
transfers, 

OCTAL  CANOmACT 

Any  accounting  method  which  yields  allo- 
cations reflecting  bUlable  time  spent  by 
worker  on  two  campaigns  acceptable.  AOn6, 
61 

Congress  Senate  limits.  A075/11. 

Establish  two  separate  committees,  A075 
11. 

Senate  Presidential  limits,  A075/11 

See  also:  Allocation;  family  of  c^andidate: 
personal  assets:  transfers. 

EASMARKING 

"Unearmarked"  to  committee  not  attribut- 
able to  candidate  If  (1)  not  single-candidate 
(11)  not  principal  campaign  committee  for 
authorized  liii)  no  knowledge.  A075 '32,48.81. 
129. 

"Unearmarked"  to  multi-candidate  com- 
mittee not  attributable  to  can«Wrt>te.  ACTS/ 
74.  129. 

See  also    Political  committees;  transfers. 


EDITATIONAL   CONFERENCES 

Agricultural.  A075  14. 

Independent  expenditure  for  educational 
seminars  for  dairy  farmers,  A075-'ao. 

No  allocation  of  costs  of  educational  party 
conference  on  campaign  techniques  among 
participating  candidates,  A075/87  (NRCC). 
'See  also:  Appearances  by  candidate;  cor- 
poration  labor   unlon/bank:    office  acounts 

ELECTION 

Ci>:ivr:;tion  or  caucus:  party  convention 
held  to  e'.idorse  candidate,  under  clrcum- 
.stances  whereby  a  candidate  may  be  co!i- 
sidered  party  nominee.  Is  a  separate  election. 
A076  58 

Primary  party  c.aicus  or  convention 
which  does  not  select  nominee  Is  part  of 
primary  election  .A075  105.54;  petition  ef- 
fort. A075/53.44:  unopposed  candidate  for 
primary  election.  .\075  9. 

See  also:  .Allocation. 

EXCESS  FUNDS 

After  liquidation  of  debt,  turned  over  to 
principal  campaign  committee — reporting. 
AO75,60;    authorized   in  writing,  A075.  82.88 

Any  'lawful  purpose":  computer  terminal. 
A075  51  A076'57:  employee  compensation. 
.A076  90. 

Transferred  lo  office  account.  A076, 144 

See  also-  Candidacy,  nominating  conven- 
tion, national:   personal  assets;   transfers 

EXPEND  rrcRES 

Anv  expense  made  for  purpose  '  ls  ex- 
penditure (especially  travel,  advertisingi . 
.A075   30.  81.  98 

Dircc-t    donation    net    expenditure.    .A075  ' 

120. 

Disbur-.ement.>  made  and  reported  by  cam- 
paign committee  as  expenditures  are  deemed 
lor  the  ptirpose  of  influencing  candidate's 
election.  A076   17. 

Gift  to  state  candidates  may  be  'expenni- 
ture  "  under  certain  conditions,  A075  111 

See  also:  Advertising  solicitation;  appear- 
ances by  candidate;  authorized  committees 
agents:    educational    conferences;    fundrals- 
lng; voter  registration  drives. 

News  story,  commentary,  editorial  excep- 
tion (2  U.S.C.  s.  4Sl(f)(4)(A)).  A075'143 

.\o  restrictions  on  use  to  which  campaign 
funds  may  be  put,  A076/63,  84. 

See  also:   Advertising/solicitation;   alloca- 
tion;  appearances  by  candidate;   attorney's 
accountants"     fees;     authorized    committee 
agent;     candidacy;    communication    exemp- 
tion;   dual    candidacy;    educational    confer- 
ence>:    franking   account;    fundralslng:    liti- 
gation   costs:     nationa],  state  local     parties 
nominating  conventions,   national — delegate 
selection:    office    accounts;    personal    asset- 
political  committees;  polling:  preemption  of 
state  law;  public  funding:  reporting:  trans- 
fers;     travel     expenses;     voter     registration 
drives. 

FAMILY    OF   CANDIDATX 

Immediate  family  funds:  contribution  to 
candidate.  A075.'65;  contribution  to  candi- 
date made  before  January  30,  1976,  need  not 
be  returned  if  over  $1,000  limit  so  long  as 
not  over  $25,000  aggregate,  A078/74;  con- 
tribution to  candidate  made  between  Jan- 
uary 30.  1976,  and  May  11,  1978,  need  not  be 
returned  if  over  $1,000  limit  so  long  as  aot 
over  $25,000  aggregate,  AOn/M;  if«al  Pres- 
ident Senate  canrttdate.  A07&/11;  limit  ap- 
plicable to  pre-1975  campaign  debts,  A07S/ 
6  106:  loans,  AOTO/BT. 

Spouse:  contrlbutloii  limit,  AC/tS/Sl. 

FOKEICN    NATIONALS 

Green    card   holders   are    not   forelgrn   n»- 

tlonal<.  A076  4.9. 


FTLXHO 


See:  Repr.rt.ng 
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PRANKINC  ACCOUNTS 


contributions       prohibited, 


Corporate 
A076/7. 

Costs  of  preparing  frank  able  materUl  not 
expenditure,  A076/3. 

Costa  of  tabulating  responses  to  questl<»i- 
nalres  sent  under  the  frank  not  considered 
a  contribution  if  not  made  for  primary  pur- 
pose of  influencing  on  election,  A076/132. 

Questionnaire  mailed  under  frank  as  con- 
liibution,  A075/14. 

See  also    Office  accounts 

FUNORAISING 

CorporatJon's  payment  of  pioductlon  costs 
of  lundralslng  item  hi  a  prohibited  contrtbu- 
tlon,  A076/18,  60. 

Costs  as  contributions/ expenditures,  A075,' 
15,  22,  49,  62,  97  76/50. 

Items  includetl  In  fundralsing  axis,  A075/ 
47,  78,  97 

Payment  out.  of  campaign  funds  for  the 
printing  of  labels  by  a  computer  firm  would 
be  proper  under  the  Act,  A076/32. 

Political  committee's  operation  of  business 
to  raise  "proflts"— ^reporting,  A075/15. 

Raffle  legitimate  activity.  AO75/60. 

20  percent  exemption  from  expenditure 
limitation:  in  general,  A075/62,97;  need  not 
be  prorated  state-by-state  for  Presidential 
statewide  limits  except  where  targeted. 
A07B/33. 

Use  of  llstfi  of  contributions  on  reports 
filed  with  Secretary  of  State,  A075/124. 

See  also:  Accounts;  advertlslng/sollclta- 
tton;  authorized  committees /agents:  political 
committees-  officers;  reporting 

CKT-OUT-THF.-VOTE   DRIVKS 

See-  ViiffT  ret:istratlon  drives. 

OIFTS 

"Bong   fidt'      i.oi    in-ki!iti    cxntri  but  ions. 
AO76/20! 

To  charity  jiot  houoraxium  or  contribution, 
A076/66. 

SeeaLso:  Expenditures  contnbutlwis — in- 
kind. 

GOVrKNMENT  CoNTI^^CTORS 

'  Bnq>toyee  contribvitlon  in  Individual  ca- 
p«Klty,  A076/31. 

No  difference  between  netjotiated  or  com- 
petlUw  bid,  AO75/110. 

Scope:  Applies  to  ooiistructlon  contracts, 
AO76/110;  does  not  apply  to  person  holding  a 
Federal-Aid  construction  contract  with  non- 
federal agency,  AO75/110;  Federal  elections 
only.  A075/99,  110 

See  also:  Debt* 

HilNORAHn'M 

"Aoceptaivce"  where  active  or  coii-structlve 
receipt,  A075/8,  58,  89,  93. 

Agent's  or  speaking  bureau's  fees,  A076/84. 

As  contributions;  No  longer  contributions 
under  4411,  A076/n9;  test  and  reporting 
under  1974  amendments,  A076/8,  20,  63. 

Award  In  recognition  of  public  a«hleve- 
ments,  A075/85. 

Contract  for  televl.sfd  commentary  sti- 
pends, A075/46 

Royalty  for  book  not  honorarium,  A075/77. 

Travel  and  ».ubei.stence  expeu.se**,  A075/8, 
13. 

See  ateo:  Appearances  by  candidate:  gift« 

IMMEDIATE  FAMELT  Ff  NDS 

See .  Panilly  of  candidate 

m-KIND  CONTBIBtmONS 

See-  Contributions — In-Mnd, 

ntmiCEDIART   OR  CONDUIT 

Oommlttee  serving  as  a  conduit  mn-t  regis- 
ter and  report,  A076/61 


NOTICES 

INTKRN  PBOGKAJIS 

Ooaponttton  Interns  aaalgnsd  to  oongre^ 
■lon*l  offloea.  eoouultteee,  AO76/100. 

Interns'  time  not  a  ooutrfbutlon — tn-klnd 
BO  k»g  as  fbey  are  engaged  In  pursuit  at 
legislative  buBlness  or  tbey  receive  no  oonv- 
pensatlon,  AO76/100. 

LABOR   UNIONS 

See :  Corporation/labor/union/banx 

LEGISLATIVE   HEARINGE 

Reimbursed  travel,  AO76/20. 

LOAN/ENDOaSEMENT 

As  "contribution",  A075/4,57. 

Existence  of  written  instrument  deternilnar 
tlve  of  loan,  AO76/e0. 

Promissory  note  Is  "loan"  and  therefore 
contribution,  AO7ft/60. 

Remains  contribution  to  extent  of  unpaid 
balance,  A076/69. 

See  also:  Debts;  family  of  oaniiidate  per- 
>j->n{\.]  as.sets;  tax;  telethon 


LOCAL   PARTI 

'-:ee     'vu'.i.'ial   .-,tate/ local  psiTi.y 

.MATCHTNC    FUNDS 

-Sei-     P'.'.Jlic  Pliianoing 

MLMHEKSHIP    OKliANl.'.A7!l'N 

Uiiiiiforporated  division  of  an  iiicorporatetl 
nienibership  orgaiilzatiou  is  not  an  appropri- 
ate entity  to  establish  and  administer  a  sep- 
arate segregated  fund  unle.ss  that  fund  l.s  de- 
signated for  the  corporation.  A076/73 

MUI.-n-' ANDIDATE   COMMITTEE 

PACS  (see  also  Politio.Tj  Action  Conunlt- 
lees)  ;  Multi-candidate  PAC's  may  give 
$15,000  to  national  political  party  committer. 
A076/41. 

.See  also:  Political  conunittee.<: 

NATIONAL   CONVENTION 

See:  Nominating  convention,  national. 

NATIONAL.  STATE    LOCAL    PARTY 

Contribution  limit;  County  con'anJt'.«e. 
A076/29. 

Definition  of  national  party,  A076/95. 

Direct  donation  of   money  not  party  ex- 
penditure under  s.  441a  (d),  AO7&/120. 
Expenditure  limit — s.  441a(d),  A075/2,  130. 

See  also:  Accounts;  appearances  by  candi- 
date; common  control;  communication  ex- 
emption; debts;  election;  nominating  con- 
vention, nationals-delegate  selection;  politi- 
cal committee;  reporting;  telethon;  trane- 
fers. 

NEWSLETTER    ACCOl  NTS 


See .  Franking  accounts. 

NOMINATING    CONVENTIONS,    NATION  Al 

Defraying  delegate  costs  with  public  money 
by  national  parties  (and  state  and  looal 
parties),  A075/91. 

Delegate  selection:  Selection  (In  general). 
A075/ 12. 

"Extraordinary  and  unloreAeen  circiim- 
Btances",  A075/91. 

Municipal  corporation  contribution.  A075/ 
1,  47. 

Private  corporation  contrlbutlon.s — to 
party  convention  committee,  A075/1,  47 

Scope  of  "convwition  expenses"  A075/ 1 ,  47. 

See  also:  Attorneys'/accountants'  feef  ex- 
cess funds;  public  funding;  tranrferi- 


OFFICE    ACCOUNTS 


3tll« 


Appropriated  funds — expenses  of  mobile 
ofllce  tised  during  but  not  for  the  campaign 
not  attributable  to  contribution  expendi- 
ture limits,  A076/44. 

Generally.  A075, 14 


Reporting  obligations,  A076/7. 

See  also:  Account;  appearances  by  can- 
didate; franking  accounts;  polling;  trans- 
fers;  travel  expenses. 

cmcms    or   political    committees 

See :    Political   committees. 

OPINION    POLLS 

See:  Polling. 

PACS 

See:   Political   action  committee.s 

PABTNERSHIP 

Counts  against  each  independent  partner  e 
limit  in  proportion  to  share  of  profits,  A075/ 
17,  104. 

Partner  makes  in  Individual  capadtv 
A076/31. 

P'artnershlp  agreements  to  allocate — nec- 
essary provisions,  AO75/104. 

Statutory  maximum  limit  for  a  partner- 
ship is  $1,000,  A075/17. 

See  also:  Corporation/labor  union/bank 
political    action   committees. 

PERSONAL   ASSETS 

Advance  to  political  campaign  comnjii- 
tee  by  candidate,  A075/57,lll. 

Applicable  to  dual  Senate /Presidential 
candidate,  A075/11. 

Limitations  applicable  to  pre- 1976  debtp 
(unconstitutionality  of  18  USC  s. 608(a)  1 
A075/65. 

See  also:  Debts;  excess  funds;  litigation 
costs;  loan/endorsement;  preemption  ol 
State  law;   traiLsfer;   travel  expenses. 

PERSONAL    SERVICES     (VOLUNTAHV 

See :  Volunteer  services. 

PETITION    EFFORT 

See  election. 

PETTY    CASH    FUND 

No  check  to  the  order  of  "cash     ini»y   be 
made  for  over  $100,  A075/44. 
See  also:  Accounts. 

POLITICAL    ACTION    COMMITTEES 

Establishment,  administration,  A075/23 
36. 

Multi-candidate  PACs  may  give  $15/100  t£ 
national  political  party  committee,  A076/41 

One  political  committee  may  not  serve  ae 
the  separate,  segregated  fund  of  more  t^an 
one  sponsoring  corporation  or  labor  organi- 
zation, A076/73. 

Partnership,  sole  proprietor  may  not  esrtab- 
lish  PAC.  A075/31. 

Unla-wful  to  make  a  contribution  or  ex- 
penditiire  by  money  obtained  In  a  commercial 
transaction,  A076/18. 

See  also:  Corporation/ labor  union/bank: 
membership  organization;  multl-c€indldai<= 
committee;  trade  association;   tnistee  plan 

POLrrlCAL   COMMITTEES 

Administrative  expenses,  see  adrnun--irai  jm 
c:<  peases. 

"Affiliated  committees"  and  connected  or- 
ganizations" defined.  A075/44. 

Definition:  Committee  organized  to  a.st'jre 
"option  of  alternative  Independent  slntc  oJ 
electc««"  within  definition,  A076/81. 

Group  of  individuals  acting  in  concert  who 
are  likely  to  assert  their  association  wheu 
contributing  and  who  collect  and  distribute 
checks  in  a  batch  to  candidates  or  commlttee<^ 
is  a  political  committee,  A07e/51. 

Research  committees  funded  solely  by  leg- 
islatively appropriated  funds  are  not  political 
committees  required  to  register  and  report 
A076/34. 

Officers:  National  multi-candidate  commit- 
tee can  estabUslh  State  committee*!  whicb 
have  the  same  treasurer,  A075/45 
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NOTSCES 


t04;{ 


Individuals  serving  as  officers  of  more  than 
one  fundraising  committee,  A075/36. 

Principal  campaign  committee:  Candidate 
must  designate  committee  even  if  oommlttee 
makes  no  contributions  or  expenditures, 
.A.076   100. 

May  give  "occasional,  isolated,  iucidenta'." 
--apport  to  other  Federal  candidates.  A076  5 

May  make  unlimited  contributions  to  non- 
Ft  deral  candidates,  A076/5 

May  pay  for  candidate's  living  expeu-.e^. 
A016   53. 

May  purciiase  auto  for  candidate,  A076  64. 

May  rent  office  space  i:,  candidates  private 
h.ime.  A076   53. 

Sec  also:  Reportir.i;. 

Termination.  A075.  28,  102 

Sec  aLso:  Accounts;  admlutstrative  ex- 
penses; common  control:  communicatii'n 
e.xemption;  corporation/ labor  union/bauV:; 
dual  candidacy:  earmarking;  exces.s  fund.s: 
fund  raising:  personal  assets;  polling;  report- 
;i:l    '.ransfers;  travel  expenses 

POLLING 

Fvpenditure     :or     --atticudiii-il     re^.ear."." 
fioni  office  account,  A075  '7. 
Srr  also:  Candidacy. 

PREEMPTION    OF    STATE    I.\W 

Ballot  access,  A076,'8. 
Establishment  of  committees.  .^076  8 
Qualifying    of    candidate,    dute    ai-.d    pi.i  e 
of  election.  A075   124.  76/8. 

PRIM.\RY    ELECTION 

See  Election 

PRINCIPAL   CAMPAIGN   CuMMrTlEE 

See  Political  committees. 

Pt  BLIC      ?L-NDINli 

Defraying  delegate  cosu  Aiti;  pub'.ic 
money,  A075  91. 

See  also:  Accountants'  attorney.s'  fees; 
no:ninating  convention,   national;    transfers. 

PUBLIC   UTILITY    HOLDING   COMPANIES 

Sec-  Corporation  labor  union  bank,  i 

RAFFLES  ' 

Scr     Corporr.te    facilities  goodi.    f undrais- 

REPORTING 

.\nonyn~.ous   cash   (sontribution.   A075   140. 

Expenditures  must  be  reported  even  If 
otiier  tliai-i  for  the  purpose  of  influencing  an 
election.  A076  64. 

"Less  than  $1,000  in  quarter"  notification 
by  political  committee,  A075/16. 

Monthly  reporting  for  Presidentiai  candi- 
dates. A075  '44. 

Record -keep  in  2  of  purcha.-^ers  of  tickets  to 
fundraiser.  A075  60.97;  concert  fundraiser. 
A075   49  76   62. 

Use  of  contributor  lists  on  reports  filed 
with  Secretary  of  State,  A075,'124. 

Waive  for  candidate  reporting,  A075,  124. 

See  also:  Accounts;  corporation/labor 
union  bank;  debts:  excess  funds;  fundrnis- 
Ins;  honorari-am;  nominating  convention, 
national;  office  accounts;  political  commit- 
tees; preemption  of  state  law;  transfers; 
travel  expenses. 

RFQnREMENTS   RELATING  TO    CAMPAIGN 
ADVERTISING 

See:  Advertising/solicitation. 

BOTALIIES 

As  contributions:  Books,  A075  77;  candi- 
date's image,  A075.'15. 

RUN-OFF     ELECTION 

See;  Election. 


SEPARATF.    SrCP.Vr.\TFD    .  '.   N'.  - 

See:  Accounts:  political  action -.3in'  .it'e^'^. 

SOLE      PROPRILTORSHIP 

in    ir.dr  id\i.'»'    Ci-ji--*-     AC' 


ContribuTic! 
75  31. 


See  :    A.i    ■-:',  i.- 
ti,">n  commi'iee 


SOLICITATION 

me  soiii-iuiti,  ], 


i> 


to    tv'.e 


srofsr; 
Sf'e    Famnx  L>i  •^sndidate. 

~Pi  riM     1 :  t-Tl  'N 
Sf;^      Elfition 

STAIE     1  AW 

isc'      P:-"-'::;ption  of  state  la-w 

STA-TF     PARTY 

See     N"  .'lonal   state  local  parlv 

TtLFTllON 

Guar..ii.er  »■:  cicrscni-.i.t    of    loa: 
tlion.  .A075  4. 

TFlt  VISION      \PF1.ARA:nCFS 

.'^ee    .'\-^peii'an>.-e^  .j  ■  candidate 

TI.ADE      ^SiOri^TIOK 

S^>lu-!-.i.it  '.s  uiide:-  44''b'i4i.  I:..  r;aii;j 
persons  of  a  iandraisi-ig  actr.  ity  ls  a  ..-olicita- 
tioii;  perini'-sion  from  member  corporation.-, 
to  soUcit  must  ije  o'jt.r.i.cd  pr..ir  :.  -olK::a- 
tion,  AOT'J   -27    96 

rRANSI  FRS 

Betuecn  i ".mpai^n  ccuia\it;ce^  '.•>':  dua". 
candidate    \075  11. 

Froiiji:  pjii'ical  campai  '!i  coninnitee  to  an- 
other account  i savings  account  office  ac- 
count i  .^075  10  41.  144  76  25:  previous  Fed- 
eral account  to  political  campaign  coaunittee. 
A075  10.  2P.  40.  66;  pnmary  to  general  elec- 
tion accoi'nt.  A075  53:  btate  election  accou-.it 
to  principal  campaian  i  .^inmittee:  generally. 
A075   10.  66  .  ' 

See  also:  Accounts;  common  '-ontrol.  ex- 
cess fluid-:  political  committees 

TRAVEL     EXPENSES 

Cost  of  tra\el  i  to  a  fundraiser!  supported 
by  individual  is  an  m-kind  contribution: 
not  a  contribution  or  expenditure  if  traveler 
is  not  a  candidate,  A075   123. 

'■Expenditure"  if  candidate  and  ciur.paii?;.- 
related  activities  i--pec';;-iCF.  n;eetine=  -xltli 
advisors  I ,  A075  98. 

Reimbursement  by  political  campaign  com- 
mittee to  volunteer.  A075   97. 

Reimbursement  by  poUtica'.  committee  to 
members  for  attending  elect ior.-  related  ac- 
tivities. A075  20 

Reimbursement  tc  c  :-.u;daie  !iy  po'.ili-a'. 
campaign  committe:"  i.s  expenditure,  .A075  30 

Related  to  party  buildini:  actnitica  are  ii  ■; 
expenditures.  A075  72. 

See  also:    .Appearantes  by  candidate'     con- 
tributions— in-kind;     corporation  la'oor    un- 
ion bank:     dual    candidacy;     exce^-s    fund.- 
honorarium.    leeislative   hearings:    ;;-iti«-!ii.r. 
state  loc[,l  party 


VorrR   F    CISTF.MION    DRIVES 

Ail'iCit:.-!'.  of  exprn^ts  as  per  -iate  fcr'ir.ii 
itinpoir.  A075  Jl 

Partisan  as  i:^depciiriciit  exiK'ndr  i,.t' 
A07.';   20. 

See  al-  1    Communications  exemption 

U  >-      C"Dt    Si:CTICN    'NDFX    15    1975    7i" 

Opinions  (Advisory  Opinions i 

NoTt  — Numbers  of  opinions  beginni;!^ 
with  the  digits  -^o"  are  1975  opinions:  digits 
■  7ti'  stand  tvir  1976  on;n:ons 


TF.ISXrt    PLAN 

Es'ablisliment.  admi:iistrati' 

VOLVNTEFF.    SEP.VICi 


*.07t    2'. 


Entertainment  ar.d  service^  not  riin'.n'j-.i- 
tion,  A075   97. 

On  employee  time — in-kind''  .A075  94 

Use  of  workers  receiving  Social  ^ecuric. 
funds,  A075   124. 

Volunteer  Intern  in  Congressioua;  office — 
college  credit  no  treimbursement,  A075   10*-i 

See  also:  Contribution — in-klnc':  travel  ex- 
penses. 


Code 
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431ia) i2i  

76  58 

431(bi   

431(0  1    

76   68 
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a  UB.C   BWllon      I  ui,u..n.;(] 
44la(s)(l)(A; 

1 18    U.S.C.    6 

C08(b)  (1)1  _.  _      Hi/'MmiA 
■4-lla(a)  (2>,      lis 

U^.C      s      608 

(b)(2)l  -  75   3,1!   -1  •»:> -;•)  12'VI29 
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441a(a)(3).      il8 

U.S.C.     s      008 

(b)(3)l.  --       76   48,';4    7*)/2G,68,74 
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NOTICES 


Code 
section . 

15     U.SC.     seolioi. 
7<JUh)    

18     US.C.     section 
591(a)    --. 

;191(a)  (2)    

r-mi{b)   _- 

.^i9 1(  e  I    _  _    

.»l(e)  ,1)       

<0)(e)(4j    

591(e)(5)    

591(e)(5)(A)  _ 
991(6)  (5)  (D)  - 
5i91(e)(5)(E)     -- 

591(f)      

5©l(f)(4)      

501(f)(4)(B)      . 
5©l(f)(4)(C)     .. 
591(f)(4)(H)     .- 
591(f) (4)  (I)    ..- 
«)4      

aos  see  2  use  8 

441a. 

608(a) — Persona! 
funds  of  candi- 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[  15  CFR  Part  933  ] 

RESEARCH   AND  TECHNICAL 
ASSISTANCE 

Elig'bility,  Guidelines  and  Procedures 

The  National  Oceanic  and  Atmos- 
pheric Administration  (NOAA)  hereby 
proposes  to  adopt  regulations  pursuant 
to  section  310  Of  the  Coastal  Zone  Man- 
acement  Act  of  1972,  as  amended  (16 
UjS.C.  1451  et  seq.).  hereinafter  referred 
t«  as  the  "Act."  for  the  purpose  of  de- 
fying procedures  by  which  NOAA  will 
operate  the  national  research  and  tech- 
racal  assistance  program  established  In 
subsection  310(a)  of  the  Act  and  by 
which  States  can  apply  for  and  receive 
the  research  and  technical  assistance 
grants  established  In  subsection  310(b) 
of  the  Act  and  for  meeting  other  pro- 
Tislcois  of  section  310. 

Section  310  provides: 

(A)  The  Secretary  may  conduct  a  program 
•f  research,  study,  and  training  to  support 
the  development  and  implementation  of 
management  programs.  Each  department, 
agency,  and  Instrumentality  of  the  executive 
branch  of  the  Federal  Oovemment  may  as- 
•Ist  the  Secretary,  on  a  reimbursable  basis 
or  otherwise  In  carrying  out  the  ptuposes  of 
thte  section,  including,  but  not  limited  to, 
the  furnishing  of  information  to  the  extent 
penooitted  by  law,  the  transfer  of  personnel 
With  their  consent  and  without  prejudice  to 
Ibeir  position  and  rating,  and  the  perform- 
ance of  any  resecu'ch,  study,  and  training 
which  does  not  interfere  with  the  perform- 
ance of  the  primary  duties  of  such  depart- 
ment, agency  or  instrumentality.  The  Secre- 
tary may  enter  Into  contracts  or  other  ar- 
rangements with  any  qualified  person  for  the 
piirposeB  of  carrying  out  this  subsection. 

(b)  The  Secretary  may  make  grants  to 
coastal  states  to  assist  such  states  In  carry- 
ing out  research,  studies,  and  training  re- 
quired with  respect  to  coastal  zone  manage- 
ment. The  amount  of  any  grant  made  under 
this  subsection  shall  not  exceed  80  per  cen- 
tum of  the  cost  of  such  research,  studies,  and 
training. 

(e)(1)  The  Secretary  shaU  provide  for  the 
eoordlnatlon  of  research,  studies,  and  train- 
ing actlvltlee  under  this  section  with  any 
other  such  activities  that,  are  conducted  by, 
or  subject  to  the  authority  of,  the  Secretary. 

(c)  (3)  The  Secretary  shall  make  the  re- 
■ulta  of  research  conducted  pursuant  to 
thla  section  available  to  any  Interested 
person. 

To  Implement  this  new  section,  con- 
tained hi  Pub.  L.  94-370.  signed  on 
July  26, 1976,  NOAA  proposes  a  new  Part 
933. 

Part  933  will  enhance  State  efforts  to 
develop  and  implement  coastsd  zone 
management  programs  by  supporting 
necessary  research,  study  and  training 
at  State,  regional,  and  national  levels. 
Grants  awarded  to  States  wlU  enable 
them  to  deal  directly  and  immediately 
with  research  and  training  needs  which 
arise  as  they  develop  and/ or  implement 
management  programs,  while  the  na- 
tional program  wlU  address  those 
toroader  research  and  training  needs 
which  are  regional  or  national  in  scope. 
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The  basic  intent  of  subsections  31 ) 
•  ft'  and  <b)  of  the  Act  is  to  fund  re- 
feearch,  study,  and  training  which  sup- 
ports the  development  and  implementa- 
tion of  State  coastal  zone  management 
programs.  However,  there  is  a  signifi- 
cant difference  in  focus  between  the 
two  subsections  in  that  State  grants  pur- 
suant to  subsection  310(b)  will  be 
awarded  to  State  coastal  zone  manage- 
ment agencies  for  the  purpose  of  meet- 
ing State-specific  research,  study  and 
training  needs,  while  the  national  pro- 
gram pursuant  to  subsection  310(a)  will 
work  with  a  variety  of  entities  and  will 
endeavor  to  address  needs  which  are 
regional  or  national  in  scope. 

Subpart  A  of  Part  933,  entitled  Gen- 
eral, contains  a  discussion  of  the  basic 
Intent  of  section  310  of  the  Act,  and  defl- 
r.itions  of  the  terms  "Act,"  "Secretary," 
"Associate  Administrator,"  and  "person." 

Subpart  B  of  Part  933,  entitled  Na- 
tional Research  and  Technical  Assist- 
ance Program,  contains  a  discussion  of 
the  entities  eligible  for  funding  -under 
subsection  310(a),  the  types  of  funding 
arrangements  which  may  be  utilized,  and 
the  appropriate  uses  of  these  fimds.  En- 
tities eligible  for  funding  are  all  thoae 
mentioned  In  the  definition  of  the  term 
"person"  in  subsection  304(13)  of  the 
Act.  Thl«  term  Includes  other  Federal 
agencies,  State  and  local  governments  as 
well  as  a  variety  of  other  entitles.  Fund- 
ing arrangements  which  may  be  used  In 
addition  to  contracts  include  both  cost- 
reimbursable  and  non-reimbursable  ar- 
rangements with  other  Federal  agencies 
as  well  as  grants  to  State  or  other  units 
of  government  or  educational  or  non- 
profit Institutlona,  If  appropriate. 

Research  which  can  be  funded  under 
this  subsection  Includes  studies,  expert- 
ments,  and  other  analyses  related  to 
State  management  program  development 
and  admlnlsixatlon,  but  with  broader 
application  than  research  funded  imder 
subsection  310(b).  The  term  "broader 
application"  Is  intended  to  imply  both  a 
broader  geographic  coverage  and  a 
broader  range  of  problems.  Training 
which  can  be  funded  under  subsection 
310(a)  is  not  limited  solely  to  the  short- 
term  professional  skill  development  con- 
templated under  subsection  310(b).  It 
may  Include  curriculum  development, 
the  testing  of  new  approaches  to  educa- 
tion and  training,  and  exploration  of  the 
relationship  of  coastal  zone  management 
to  other  related  fields. 

Subpart  C  of  Part  933,  entitled  Opera- 
tion of  the  National  Research  and  Tech- 
nical Assistance  Program,  establishes  the 
guidelines  and  procedures  imder  which 
the  national  research  and  technical  as- 
sistance program  will  be  operated.  Each 
fiscal  year,  NOAA's  Associate  Adminis- 
trator for  Coastal  Zone  Management 
will  develop  an  annual  plan  which  sefts 
out  research  and  training  priorities.  He/ 
she  will  then  solicit  proposals  or  make 
other  arrangements,  as  appropriate,  to 
accomplish  the  tasks  described  in  the  an- 
nual plan.  Because  of  the  variety  of  fund- 
ing arrangements  available  under  this 
subsection,  application  procedures  will 
vary. 


Subpart  D  of  Part  933,  entitled  State 
Research  and  Technical  Assistance 
Grants,  contains  a  discussion  of  the  en- 
titles eligible  for  funding  under  subsec- 
tlOTi  310(b) ,  the  appropriate  uses  of  these 
fimds,  and  priorities  which  will  be  used 
to  determine  funding.  To  be  eligible  for 
grants,  a  State  must  either  be  making 
adequate  progress  toward  the  develop- 
ment of  a  management  program  or  be 
administering  an  approved  management 
program.  The  applicant  for  funds  must 
be  the  State  agency  resifonsible  for  de- 
veloping or  administering  the  manage- 
ment program  although  these  funds  may 
be  subcontracted  to  another  entity. 

Research  which  can  be  funded  under 
this  subsection  Includes  studies,  experi- 
ments, and  other  analyses  of  short  term 
duration  which  can  be  expected  to  show 
results  within  one  year's  time.  Such  re- 
search Is  to  be  derived  from  State  pro- 
gram needs  and  Is  to  utilize  existing  ma- 
terials to  the  extent  possible.  Training 
which  can  be  funded  imder  this  subsec- 
tion includes  the  education  or  other  de- 
velopmoit  of  such  personnel  as  may  be 
needed  to  efficiently  and  effectively  de- 
velop and/or  administer  State  manage- 
ment programs  or  to  administer  coastal 
energy  Impact  funds. 

Hlfiji  funding  priority  will  be  given  to 
those  research,  study  and  or  training  ac- 
tivities which  most  directly  support  man- 
agement program  development  or  imple- 
mentation. Those  states  which  are  ex- 
periencing di£Bculty  In  achieving  pro- 
gram approval  or  In  Implementing  man- 
agement programs  will  be  given  priority 
over  those  States  which  do  not  appear  to 
be  experiencing  such  difiaculty. 

Subpart  E  of  Part  933,  entitled  Appli- 
cations for  State  Research  and  Techni- 
cal Assistance  OamatB,  contains  a  discus- 
sion of  a  gzaatcc^  administrative  and 
fiscal  responsibilities,  application  pro- 
cedures for  amending  approved  applica- 
tions. 

Prior  to  issuance  of  these  proposed 
regulatlDDS,  NOAA  distributed  widely  a 
draft  paper  on  section  310(b) — State 
Grants  tor  Research  and  Technical  As- 
sistance. Comments  were  received  ques- 
tioning the  requirement  (In  the  draft  pa- 
per) that  States  apply  for  research  and 
training  grants  at  the  same  time  that 
they  apply  for  section  305  or  306  grants, 
and  also  questioning  whether  research 
In  estoarlne  sanctuaries,  approved  pur- 
suant to  section  315(1)  of  the  Act.  could 
be  funded  under  subsection  310(b)  of 
the  Act. 

In  response  to  State  comments  that  ty- 
ing subsection  310  (b)  applications  to  the 
section  305  or  306  grant  applications  was 
unnecessarily  restrictive  and  might  not 
enable  States  to  best  resp>ond  to  research, 
study  and  training  needs  as  they  arose, 
regulations  permit  submission  of  appli- 
cations at  any  time  during  the  fiscal 
year. 

In  response  to  State  questions  about 
estoarine  sanctuary  research,  the  pro- 
posed regu]atl(»is  provide  that  such  re- 
aeardi  can  be  ftmded  If  it  can  be  shown 
to  be  rdated  to  program  admlnlstratl<»i. 

IVOAA  has  reviewed  these  propoeed 
regulatioQs  pursiamt  to  the  National 
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Environmental  Policy  Act  of  1969  and 
has  determined  that  promulgation  of 
tliesc  regulations  will  have  no  significant 
impact  on  the  environment. 

Compliance  vnth  Executive  Order 
11821.  The  economic  and  inflationary 
impact  of  these  proposed  regulations  has 
been  evaluated  in  accordance  with  OMB 
Circular  A-107  and  it  has  been  deter- 
mined that  no  major  inflationary  im- 
pact will  result. 

NOAA  invites  public  comment  on 
tl-.ese  proposed  regulations  so  that  they 
may  be  modified,  whefe  necessary  and 
legally  permissible,  to  reflect  fully  the 
needs  of  the  public  and  parties  affected 
by  provisions.  Written  comments  should 
be  submitted  to  tlie  OflSce  of  Coastal 
Zone  Management,  National  Oceanic 
and  Atmospheric  Administration.  U.S. 
Department  of  Commerce,  Page  Build- 
ing 1,  3300  Whitehaven  St.,  N.W.,  Wash- 
ington, D.C.  20235  on  or  before  Febru- 
ary 21,  1977.  Following  the  close  of  the 
comment  period,  and  after  review  of 
comments,  the  Associate  Administrator 
for  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administra- 
tion, may  amend  these  proposed  regu- 
lations to  reflect  necessary  and  permis- 
sible changes.  The  Associate  Adminis- 
trator shall  then  have  final  regulations 
published  in  the  Federal  Register. 

Dated:  January  17,  1977. 

T.    P.   GUEITER. 

Assistant  Administrator 
for  Administration. 

In  consideration  of  the  foregoing. 
Part  933  is  proposed  as  follows: 

PART  933— RESEARCH  AND  TECHNICAL 
ASSISTANCE 

Subpart  A — General 

Sec. 

933.1  Basic  purposes. 

933.2  Deflnltions. 

Subpart  B — National  Research  and  Technical 
Assistance  Program 

933.10  General. 

933.11  Eligible  entities   and  arrangements. 

933.12  Use  of  funds. 

Subpart  C — Operation  of  National  Research  and 
Technical  Assistance  Program 

933.20  General. 

933.21  Annual  plan. 

933.22  Funding  arrangements. 

Subpart  D — State  Grants  for  Research  and 
Technical  Assistance 

933.30  General. 

933.31  Eligible  entities. 

933.32  Use  of  funds. 

933.33  Funding  priorities. 

Subpart   E — Application  for  State  Research  and 
Technical  Assistance  Grants 

933.50  General. 

933.51  Applicant  responsibility. 

933.52  Application  procedures. 

933.53  Approval  of  applications. 

933.54  Amendments. 

AX.-THORITY:  Sec,  310.  Ck>a5tal  Zone  Man- 
agement Act  of  1972  (Pub.  L.  92-583,  86 
Stat.  1280.  as  amended  by  Pub.  L.  94-370. 
90  Stat.   1013). 

Subpart  A — General 
§').'i.'}.l       Ba^ic  purposes. 

"ai  This  section  sets  forth  the  basic 
purposes  for  which  the  national  research 


and  technical  assistance  program,  pur- 
suant to  subsection  310(a)  of  the  Act.  will 
be  operated,  and  for  which  State  re- 
search and  technical  assistance  grants, 
pursuant  to  subsection  310(b)  of  the  Act, 
will  be  awarded.  The  basic  intent  of  both 
subsections  is  to  fund  research,  study, 
and  training  which  supports  the  develop- 
ment and  administration  of  State  coastal 
zone  management  programs.  However, 
tliere  is  a  significant  difference  in  focus 
between  the  two  subsections  in  that  State 
grants  pursuant  to  sul>section  310(b)  will 
be  awarded  to  State  coastal  zone  develop- 
ment or  management  agencies  for  the 
purpose  of  meeting  State-specific  re- 
search and  training  needs,  while  the  na- 
tional program  pursuant  to  subsection 
GlQiai  will  work  with  a  variety  of  enti- 
ties and  will  endeavor  to  address  needs 
which  are  regional  or  national  in  scope. 
ib»  Comment.  Statutory  Citation.  Sub- 
section SlQiai  : 

The  Secretary  may  conduct  a  prograni  of 
research,  siudy,  and  training  to  support  the 
development  and  implementation  of  man- 
agement programs.  •  •  •  The  Secretary  may 
enter  into  contracts  or  other  arrangements 
with  any  qualified  person  for  the  purposes 
of  carrying  out   tliis  subsection. 

I c  I  Comment.  Statutory  Citation.  Sub- 
section 310 (b>  : 

The  Secretary  may  n'.ake  grants  to  coastal 
states  to  a.ssist  such  states  in  carrying  out 
researcli.  studies,  and  training  required  with 
respect  to  coastal  zone  management. 

§  933.2      n.finiiioii^. 

lai  Tlie  term  "Act"  meaios  the  Coastal 
Zone  Management  Act  of  1972.  as 
amended. 

(b>  The  term  "Secretary"  means  the 
Secretary  of  Commerce  or  his/her  desig- 
nee. Delegations  of  authority  from  the 
Secretary  to  the  Administrator,  National 
Oceanic  and  Atmospheric  Administra- 
tion (NOAA) .  have  been  duly  executed 
by  Amendment  5  of  Department  of  Cwn- 
merce  Organization  Order  25-5A,  dated 
October  13.  1976  and  from  the  Adminis- 
trator to  the  Associate  Administrator  for 
Coastal  Zone  Management,  by  NOAA 
Circular  76-82.  effective  October  13,  1976. 

(c)  The  term  "Associate  Administra- 
tor" means  the  Associate  Administrator 
for  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administra- 
tion. U.S.  Department  of  Commerce. 

(d)  The  term  "person"  is  as  defined  in 
subsection  304(13)  of  the  Act  and  means 
"any  individual:  any  corporation,  part- 
nership, association,  or  other  entity  or- 
ganized or  existing  under  the  laws  of  any 
state:  the  Federal  Government;  any 
state,  regional,  or  local  government:  or 
any  entity  of  any  such  Federal,  state,  re- 
gional, or  local  government." 

Subpart  B — National  Research  and 
Technical  Assistance  Program 
§933.1(1      General. 

<  a)  The  national  research  and  techni- 
cal assistance  program  established  pur- 
suant to  subsection  310(a)  of  the  Act  is 
a  program  utilizing  contracts  and  other 
arrangements  to  support  regional  and 
national  research,  study  and  training  ac- 
tivities v.hich  assist  St^te  efforts  to  de- 


velop and,  or  administer  coa.stal  zone 
management  programs. 

(1)  This  program  will  be  conducted  so 
as  to  complement  and  support  work  be- 
ing done  by  States  using  grants  under 
sections  305  or  306  of  the  Act. 

(2»  Research,  study  and  training  ef- 
forts will  be  expected  to  address  the 
needs  of  a  group  of  States,  a  region,  or 
the  entire  nation  or  the  administration  of 
the  national  coastal  zone  management 
program. 

(bi  The  national  research  and  techni- 
cal assistance  program  is  differentiated 
from  tlie  interstate  grant  program,  pur- 
suant to  section  309  of  the  Act,  by  the 
former  s  emphasis  on  technical  research, 
study  and  training.  The  interstate  pro- 
gram by  contrast,  focuses  upon  regional 
cooperation  and  coordination  with  par- 
ticular attention  directed  toward  the  de- 
velopment of  common  or  unified  coastal 
zone  policies. 

§93.3.11       Eli^iihii-    frililii*    ami    arrai^^o- 
iiiriil*. 

(at  The  Associate  Administrator  will 
enter  into  contracts  or  make  other  ar- 
rangements with  any  qualified  person  for 
the  performance  of  work  pursuant  to  sub- 
section 310(a)  of  the  Act. 

(1)  It  should  be  noted  that  the  term 
"person"  as  defined  in  section  933.2  in- 
cludes other  Federal  agencie-s.  State  and 
local  governments,  as  well  as  a  variety  of 
other  entities. 

i2>  For  purposes  of  tliis  subsection, 
other  arrangements  include  both  cost- 
reimbursable  and  non -reimbursable  ar- 
rangements with  other  Federal  agencies. 
Such  arrangements  shall  Include  the  u.se 
of  the  provisions  of  the  Intergovernmen- 
tal Personnel  Act  of  1970  (Pub.  L.  91- 
648;  Pub.  L.  93-638)  both  for  purposes 
of  training  and  to  provide  technical  a.s- 
sistance.  Other  arrangements  may  also 
include  grants  with  State  agencies  or 
other  units  of  government,  or  with  edu- 
cational or  non-profit  institutions,  or 
contracts  with  perswis  as  defined  in  sub- 
section 304(13)  of  the  Act,  as  appropri- 
ate and  necessary  to  the  accomplishment 
of  national  research  and  training  needs 
as  identified  by  the  Associate  Adminis- 
trator pursuant  to  section  933.21  of  the.se 
regulations. 

§933.12     rMoffund>. 

(ai  Research  under  subsection  3100' 
shall  include  studies,  pilot  or  demonstra- 
tion projects,  or  other  analyses  compli- 
menting or  enhancing  development  and 
administration  of  the  State  coastal  man- 
agement programs,  but  with  broader  ap- 
pUcation  than  research  funded  pursuant 
to  subsection  310(b) .  The  term  "broader 
application"  is  intended  to  imply  both  a 
broader  geographic  coverage  and  a 
broader  range  of  problems. 

il)  Research  and  studies  funded  un- 
der sii^sectlon  310" a •    can  be  expected 

'i'  Supplement  and  enhance  work 
geared  towards  management  program 
development  and  administration; 

"lit  Aid  in  the  resolution  of  coastal 
zone  management  issues; 

(iiii  Have  application  to  a  group  of 
states,  a  region,  or  the  entire  nation; 
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(Iv)  Assist  in  resolving  issues  in  the 
administration  of  the  national  coastal 
zone  management  program;  and 

(V)  Where  appropriate,  be  transferable 
or  usable  beyond  the  study  area. 

(2)  In  contrast  to  State  grants  pur- 
suant to  subsection  310(b),  these  efforts 
will  not  necessarily  focus  on  technical 
and  site-specific  studies. 

(b)  Training  under  subsection  310(a) 
need  not  be  limited  solely  to  ttie  diort- 
term.  professional  skill  develoiMnent  an- 
ticipated pursuant  to  subsection  310(b) . 

(1)  Training  may  include,  but  is  not 
limited  to.  the  following. 

(1)  CiUTiculum  development  at  the 
high  school,  college,  and  graduate  school 
levels; 

(II)  Testing  of  new  approaches  to  edu- 
cation and  training; 

(III)  Intem^iips ;  and 
(Iv)  Exploration  of  the  relationship  of 

coastal  zone  management  to  other  re- 
lated fields. 

(2)  Training  funded  pursuant  to  sub- 
sectton  310(a)  will  be  expected  to  meet 
ibe  needs  of  or  be  tamsferrable  to  a 
group  of  States  or  to  the  nation. 

(c)  Subsection  310(a)  funds  may  not 
be  used  for  the  following  purposes: 

(1)  State  management  program  ac- 
tivities. 

(2)  Oonstruction, 

(3)  Land  acquisition. 

Subpart  C — Operation  of  National  Re- 
search and  Technical  Assistance  Program 

§  933.20      Gnieral. 

This  section  establishes  the  guidelines 
and  procedures  under  which  the  Associ- 
ate Administrator  will  operate  the  na- 
tional research  and  technical  assistance 
program  establl^ed  pursuant  to  subsec- 
tloo  310(a)  of  the  Act  Each  fiscal  year, 
tiw  Associate  Administrator  will  develop 
an  annual  plan  which  sets  out  research 
and  training  priorities.  He/she  will  tJien 
solicit  pr(^x>sals  or  make  other  arrange- 
ments, as  appropriate,  to  accomplish  the 
tasks  described  in  the  annual  plan.  Be- 
cause of  the  variety  at  funding  arrange- 
ments available  to  the  Associate  Admln- 
Istrator  pursuant  to  subsectltxi  310(a). 
the  specific  appllcatl<m  procedures  will 
VBJry  depending  on  the  nature  of  appro- 
priate arrangements,  and  will  be  In  ac- 
oordazice  with  prescribed  procedures  ap- 
pliOBible  to  the  f^eral  Government  or 
pxiTsuant  to  Department  of  Commerce 
or  NOAA  administrative  procedures. 

§933.21      Annual  plan. 

(a)  The  Associate  Administrator  wUl 
develop  an  annual  plan  for  the  national 
reeouxh  and  technical  assistance  pro- 
gTBm. 

(1)  "niis  plan  will  Indicate  those  is- 
iises.  subjects,  and  areas  which  he/she 
believes  should  be  the  subject  of  research, 

.  study  or  training  in  that  year  and  wUl 
assign  relative  priorities  to  the  proposed 
studies. 

(2)  Where  possible,  the  plan  will  also 
indicate  the  means  by  which  the  Asso- 
ciate Administrator  Intends  to  acocm- 
pllsh  such  studdles  (l.e.,  by  request  ftw 
pnopoeals,  transfer  of  funds  to  other  Fed- 
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eral  agencies,  grants,  etc.)  and  the  tim 
Ing  of  sucdi  actions. 

(b)  The  priorities  expressed  In  this 
plan,  together  with  any  ()ther  relevant 
Information,  will  be  made  available  to 
all  Interested  parties  at  the  beginning  of 
each  fiscal  year. 

(c)  In  order  to  be  responsive  to  State, 
regional,  and  national  coastal  zone  man- 
agement Issues  and  needs,  and  to  avoid 
duplication  of  research  being  conducted 
by  others,  the  plan  vrtll  be  developed  in 
consultation  with  coastal  States,  other 
Federal  agencies,  and  other  interested 
parties. 

(d)  This  plan  may  be  revised  through- 
out the  course  of  a  year  to  reflect  newly 
emergent  or  unanticipated  national  re- 
search, study  or  training  needs. 

§  933.22      Funding  arrangements^. 

(a)  To  accomplish  the  national  re'* 
search  and  technical  assistance  program, 
the  Associate  Administrator  may  utilize 
any  appropriate  procedures,  which  may 
include: 

(1)  Competitive  procurement, 
•  2)  Sole  source  procurement, 

(3)  Grants  to  state  agencies  or  other 
units  of  government,  or  educational  or 
non-profit  institutions,  • 

(4)  Cooperative  agreements, 

(5)  Cost-reimbursement  of  other  Fed- 
eral fligencles,  and 

(6)  Personnel  transfers  on  a  reim- 
bursable or  non-reimbursable  basis. 

(b)  As  a  general  rule,  no  more  than 
ten  percent  of  the  fimds  available  In  any 

'fiscal  year  shall  be  allocated  to  fund 
projects  or  proposals  that  are  not  re- 
sponsive to  the  annual  national  research 
and  technical  assistance  plan  developed 
pursuant  to  §  933.21. 

Subpart  D — State  Grants  for  Research  an4 
Technical  Assistance 

§  933.30     General. 

(a)  The  State  research  and  technical 
assistance  program,  pursuant  to  subsec- 
tion 310(b)  of  the  Act,  Is  a  program  of 
grants  to  States  to  support  research, 
study  and  training  activities  which  Im- 
prove State  capability  to  develop  and/or 
administer  coastal  zone  management 
programs. 

(1)  Research,  study  and  tratnlng 
grant  applications  should  devel(H>  from 
needs  Identified  or  problems  experienced 
during  program  development  and/or  ad- 
ministration. 

(2)  Applications  should  be  justified  In 
terms  of  the  usefulness  of  the  anticipated 
results  to  basic  program  efforts. 

(b)  Because  of  the  highly  applied  na- 
ture of  research  conducted  pursuant  to 
subsection  310(b)  of  the  Act,  it  may  be 
difficult  to  judge  whether  an  activity  Is 
most  appropriately  funded  pursuant  to 
subsection  310(b)  or  pursuant  to  sectioas 
305  and  306  of  the  Act. 

(11  Generally  speaking,  those  activi- 
ties which  are  essential  to  meeting  the 
criteria  for  program  approval  or  which 
are  integral  to  operating  an  approved 
program  should  be  funded  pursuant  to 
sections  305  and  306  of  the  Act. 

(2)  Those  activities  which  enhance  or 
improve  a  State's  ability  to  meet  the 


criteria  for  approval  or  to  operate  an  ap- 
proved program  should  be  funded  pursu- 
ant to  subsection  310(b) . 

(3)  It  is  Einticipated  that  research  and 
studies  funded  pursuant  to  section  310 
(b)  wUl  be  more  technical  In  nature  or 
more  geographically  specific  than  those 
activities  typically  funded  pursuant  to 
sections  305  and  306  of  the  Act. 

§933.31      Eligible  cnli(ie$s. 

To  be  eligible  for  grants  pursuant  to 
subsection  310(b) ,  a  State  must  either  be 
making  adequate  progress  toward  the 
development  of  a  coastal  zone  manage- 
ment program  pursuant  to  section  305  of 
the  Act  or  be  operating  an  approved 
management  program  pursuant  to  sec- 
tion 306  of  the  Act. 

§  933.32     Use  of  funds. 

( a )  For  purposes  of  subsection  310(b). 
research  shall  Include  studies,  pilot  or 
demonstartion  projects,  or  other  analyses 
of  short  term  duration  which  can  be  ex- 
pected to  show  resiUts  within  one  year's 
time.  Such  research  or  studies  shall  be 
derived  from  State  coastal  zone  manage- 
ment program  development  and/or  ad- 
ministration needs  smd  shall  utilize  exist- 
ing materials  to  the  extent  possible. 

(1)  Such  research  and  studies  will 
tend  to  focus  more  on  technical  and  site- 
specific  Issues  rather  than  on  Institu- 
tional and  managerial  Issues. 

(2)  Research  and  studies  related  to  the 
coastal  energy  Impact  program,  estab- 
lished pursuant  to  section  308  of  the  Act. 
may  be  fimded  pursuant  to  subsection 
310(b)  of  the  Ac*  if  such  research  and 
studies  are  clearly  related  to  a  State's  on- 
going management  program  efiforts  and 
if  such  research  and  studies  are  not 
otherwise  fimdable  pursuant  to  section 
308  or  sections  305  and  306  of  the  Act. 

(3)  Research  and  studies  related  to  or 
conducted  within  an  estuarine  sanctuary 
established  pursuant  ^  section  315(1) 
of  the  Act  may  be  funded  under  subsec- 
tion 310Cb)  if  such  research  and  studies 
can  be  shown  to  be  related  to  program 
administration,  and  otherwise  meet  the 
criteria  set  forth  in  these  regulations. 

(b)  For  purposes  of  subsection  310(b), 
training  shall  refer  to  the  education  or 
other  development  of  such  personnel  as 
may  be  needed  to  efficiently  and  effec- 
tively develop  and/or  administer  State 
coastal  zone  management  programs  or  to 
administer  coastal  energy  Impact  fimds. 

( 1 )  In  general,  such  training  should  be 
of  short  term  duration  and  should  be 
directed  toward  .  the  development  of 
specific  job-related  skills. 

(2)  Such  training  may  be  for.  but  not 
limited  to,  the  following  types  of  exper- 
tise at  both  the  State  and  local  levels: 
permit  reviewers  and  inspectors,  law  en- 
forcement officers,  natural  resource  man- 
agers, economists,  fiscal  officers,  plan- 
ners, and  persons  with  specialized  train- 
ing in  the  natural  sciences. 

(c)  Grants  issued  pursuant  to  sub- 
section 310(b)  of  the  Act  may  not  be 
used  for  the  following  purposes: 

(1)  Basic  and/ or  long-term  research 
or  education  efforts; 

(2)  State  management  program  ad- 
mini.?tration  activities; 
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(3)  Construction; 

(4)  Land  acquisition;  or 

(5)  Permanent  equipment  acquisi- 
tions, imless  susch  acquisitions  can  also 
be  used  for  program  development  and' 
or  administration  purposes. 

§  933.33      Funding  priorities. 

(a)  The  Associate  Administrator  will 
not  establish  priorities  between  nor  al- 
locate funds  specifically  to  research  and 
study  activities  on  the  one  hand  or  train- 
ing activities  on  the  other. 

(b)  Highest  funding  priority  will  be 
given  to  those  research  and/or  training 
activities  which  directly  support  program 
development  and/or  administration. 

(c)  Those  States  which  are  experienc- 
ing difficulty  in  achieving  program  ap- 
proval or  in  implementing  management 
programs  will  be  given  priority  over 
States  which  do  not  appear  to  be  ex- 
periencing such  difficulty. 

(d)  Lower  funding  priority  will  be 
given  to  the  following: 

( 1 )  Activities  which  have  a  continuing 
funding  dimension  and  a  long  time  frame 
for  completion;  and 

(2)  Institutional  and/or  management 
studies  more  appropriately  funded  pur- 
suant to  sections  305  and  306  of  the  Act; 

Subpart  E — Application  for  State  msearch 
and  Technical  Assistance  Grants 

§  933.50     General. 

(a)  The  purpose  of  this  section  is  to 
define  the  procedures  by  which  grantees 
apply  for  and  administer  grants  under 
the  Act  and  to  provide  guidelines  re- 
garding the  content  of  applications  for 
State  research  and  technical  assistance 
grants  pursuant  to  subsection  310(b)  of 
the  Act.  These  procedures  shall  be  used 
and  interpreted  in  conjunction  with  the 
Grants  Management  Manual  for  Grants 
under  the  Coastal  Zone  Management  Act, 
hereinafter  referred  to  as  the  "Manual." 
The  Manual  incorporates  a  wide  range 
of  Federal  requirements,  including  those 
established  by  the  Office  of  Management 
and  Budget,  the  General  Services  Ad- 
ministration, the  Department  of  the 
Treasury,  the  General  Accounting  Office, 
and  the  Department  of  Commerce. 

(b)  Applications  for  grants  under  sub- 
section 310(b)  of  the  Act  will  be  ac- 
cepted by  the  Associate  Administrator 
at  any  time  during  the  fiscal  year  pro- 
vided that  they  contain  the  information 
required  pursuant  to   §  933.52. 

(c)  States  are  encouraged  to  submit 
applications  for  grants  under  subsection 
310(b)  at  the  same  time  that  they  submit 
applications  for  grants  imder  sections 
305  or  306  in  order  to  enable  the  As- 
sociate Administrator  to  review  more 
comprehensively  State  management  pro- 
gram efforts  and  to  expedite  processing 
at  both  the  State  tmd  Federal  levels. 

(d)  States  may  submit  mcH-e  than  oae 
subsection  310(b)  application  per  year 
if  research  or  technical  assistance  needs 
arise  that  were  not  anticli»ted  at  the 
time  of  first  application  for  subsection 
310(b)  funds. 

(e)  An  application  need  not  contain 
both  research  and  training  elements. 

(f)  Grants  shall  not  exceed  eighty  per 


centum  of  the  total  cost  of  the  proposed 
research  and/or  training.  Federal  funds 
received  from  other  sources  cannot 
be  used  to  match  subsection  310(.b) 
grants.  Match  provided  by  the  applicant 
may  consist  of  cash  or  in -kind  services 
as  provided  in  the  Manual. 

(g)  Costs  claimed  as  charges  to  the 
grant  project  must  be  beneficial  and 
necessary  to  the  objectives  of  the  grant 
project.  As  used  herein  the  terms  "costs" 
and  "grant  project"  pertain  to  both  the 
Federal  grant  and  the  matching  share. 
The  allowability  of  costs  will  be  de- 
termined In  £u;cordance  with  the  provi- 
sions of  FMC  74-4:  Cost  Principles  Ap- 
plicable to  Grants  and  Contracts  with 
State  and  Local  Governments. 

(h>  Grants  shall  be  made  for  a  maxi- 
mum of  one  year's  duration. 

§  933.51      .4pplicant  responsibility. 

(a)  The  application  shall  designate 
the  entity  to  receive  and  administer 
grants  pursuant  to  subsection  310(b>. 
The  applicsmt  for  such  grants  must  be 
that  entity  designated  by  the  Governor 
pursuant  to  15  CFR  920.52  where  a  State 
is  developing  a  co£istal  management  pro- 
gram or  that  entity  designated  by  the 
Governor  pursuant  to  15  CFR  923.62 
where  a  cosistal  State  is  administering  an 
approved  management  program.  This 
entity  may,  in  turn,  pass  through  funds 
to,  or  subcontract  with,  other  entitles. 

(b)  The  grantee  will  be  administra- 
tively and  fiscally  responsible  for  all  as- 
pects of  the  grant,  including  any  sub- 
contracts made  by  the  grantee. 

§  933.52      .Application  procedure. 

(a)  All  applications  are  subject  to  the 
provisions  of  OMB  Circular  A-95  (re- 
vised ) . 

(b)  The  Form  SF-424,  Application  for 
Federal  Assistance  (Non-Construction 
Programs^ ,  constitutes  the  formal  appli- 
cation and  must  be  submitted  sixty  days 
prior  to  the  desired  grant  beginning  date. 
The  application  must  be  accompanied  by 
evidence  of  compliance  with  require- 
ments of  OMB  Circular  A-95,  including 
the  resolution  of  any  problems  raised 
about  the  proposed  project.  The  Associ- 
ate Administrator  will  not  accept  appli- 
cations that  are  substantially  deficient 
in  adherence  to  A-95  requirements. 

(c)  In  Part  IV,  Program  Narrative,  of 
the  Form  SF-424,  the  applicant  shall  re- 
spond to  the  following  requirements: 

(1 )  A  description  of  the  work  program 
to  be  undertaken  during  the  grant  pe- 
riod. This  work  program  shall  include : 

(I)  A  precise  description  of  each  major 
research  or  study  task  to  be  underttUcen, 
Including  an  explanation  of  the  need  for 
this  task,  how  it  will  be  accomplished, 
what  existing  material  It  builds  on,  what 
results  are  expected,  and  how  these  re- 
sults will  be  used  in  the  management 
program. 

(II)  A  precise  description  of  each  ma- 
jor training  task  to  be  undertaken,  in- 
cluding an  explanation  of  the  need  for 
this  training,  how  it  will  be  accomp- 
lished, what  existing  efforts  it  builds  on. 
who  will  benefit  from  It,  and  how  these 
benefits  will  relate  to  the  management 
program. 


(Ill)  For  each  task,  identify  any 
"Other  Entities,"  as  defined  in  the 
"Manual,"  that  will  be  allocated  respon- 
sibility for  carrying  out  all  or  portions 
of  the  task,  and  indicate  the  estimated 
cost  of  any  subcontract  for  each  alloca- 
tion. Identify,  if  any,  that  portion  of 
the  task  that  will  be  carried  out  under 
contract  with  consultants  and  indicate 
the  estimated  cost  of  such  contract (s). 
Where  all  or  part  of  the  work  is  to  be 
subcontracted,  the  extent  and  nature  of 
grantee  supervision  should  be  indicated. 

(iv)  For  each  task  indicate  the  esti- 
mated total  cost.  Also  Indicate  the  esti- 
mated total  months  of  effort,  if  any, 
allocated  to  the  task  from  the  applicant's 
staff. 

(2>  The  sum  of  all  tasks  in  subpara* 
graph  (1)  above  should  equal  the  total 
estimated  grant  project  cost. 

(3)  Using  two  categories.  Professional 
and  Clerical,  indicate  the  total  number 
of  personnel  in  each  category  on  the  ap- 
plicant's staff  that  will  be  assigned  to 
the  grant  project.  Also  indicate  the  num- 
ber assigned  full-time  and  the  number 
assigned  less  than  full-time  in  the  two 
categories.  Additionally,  indicate  the 
number  of  new  positions  created  in  the 
two  categories  as  a  result  of  the  grant 
project.  Indicate  total  personnel  costs. 

§  933.53      Approval  of  applications. 

(a)  An  application  for  a  state  re- 
search, study  and/or  training  grant 
which  complies  with  the  policies  and  re- 
quirements of  the  Act  and  the  guidance 
contained  in  this  subpart  shall  be  ap- 
proved by  the  Associate  Administrator, 
assuming  available  funding. 

(b)  Should  an  application  be  found 
deficient,  the  Associate  Administrator 
wiU  notify  the  applicant  In  writing  as  to 
the  manner  In  which  the  application 
fails  to  conform  to  the  requirements  of 
the  Act  or  this  subpart.  Conferences 
may  be  held  on  these  matters.  Correc- 
tions to  the  application  will  provide  the 
basis  for  resubmittal  of  the  application 
for  further  consideration  and  review. 

(c)  The  Associate  Administrator  may, 
upon  finding  extenuating  circumstances 
relating  to  application  for  State  re- 
search, study  and/or  training  grants, 
waive  appropriate  administrative  re- 
quirements contained  herein. 

§  933.54     Amendments. 

(a)  Amendments  to  an  approved  ap- 
plication must  be  submitted  to  the  As- 
sociate Administrator  prior  to  initiation 
of  the  contemplated  change.  Requests 
for  substantial  changes  should  be  dis- 
cussed with  the  Associate  Administrator 
well  in  advance.  While  all  amendments 
must  be  approved  in  writing  by  the 
NOAA  Grants  Officer,  approval  may  be 
presumed  for  minor  amendments  if  the 
grantee  has  not  been  notified  of  objec- 
tions within  thirty  (30)  working  days  of 
the  date  of  postmark  of  the  request. 

§  933.55     Copi<«  of  products. 

(a)  In  order  to  Insure  the  ability  of 
the  Associate  Administrator  to  make  the 
results  of  research  conducted  pursuant 
to  this  subsection  available  to  any  In- 
terested person,  grantees  shall  supply  the 
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Associate  Administrator  with  five  (5) 
copies  of  any  products,  reports,  studies, 
etc.  financed  In  whole  or  in  part  by  sub- 
section 310(b)  monies.  Such  products 
shall  be  received  by  the  Associate  Ad- 
ministrator no  later  than  three  months 
after  the  expiration  date  of  the  grant. 

(b)  Comment.  Statutory  Citation, 
subsection  310(c)  (2) : 

The  Secretary  shall  znalce  the  results  of 
research  conducted  pursuant  to  this  section 
available  to  any  interested  person. 

(1)  At  least  one  of  the  copies  received 
by  the  Associate  Administrator  shall  be 
transmitted  to  the  National  Technical 
Information  Service  for  purposes  of  as- 
suring general  availability  to  interested 
parties. 

[PR  Doc.77-1917  PUed  1-19-77:8:46  ami 
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DEPARTMENT  OF  JUSTICE 
Office  of  the  Deputy  Attorney  General 

QUESTIONS  AND  ANSWERS  ON  THE 
FEDERAL  EXECUTIVE  AGENCY  GUIDE- 
LINES ON  EMPLOYEE  SELECTION 
PROCEDURES 

.    Introduction 

Note:  This  document  Is  Issued  Jointly  by 
the  Department  of  Justice,  the  Department 
of  Labor,  and  the  Civil  Service  Commission. 
It  was  originally  published  In  the  Federal 
RccisTEB  of  Wednesday,  January  19,  1977.  and 
Is  reprinted  here  for  the  convenience  of  users 
who  may  be  following  the  issuances  of  the 
Department  of  Labor  and  the  Civil  Service 
Commission  on  the  assigned  day  of  the  week 
publication  schedule  (see  41  FR  32914. 
Aug.  6.  1976). 

The  problems  addressed  by  the  Fed- 
eral Executive  Agency  Guidelines  on  Em- 
ployee Selection  Procedures  (41  PR  51734 
■  et  seq.,  Nov.  23,  1976)  are  numerous  and 
important,  and  some  of  them  are  com- 
plex. The  history  of  the  development  of 
those  gruldellnes  is  set  forth  in  the  In- 
troduction to  them   (41  FR  51734-35). 
The  experience  of  the  Department  of  La- 
bor In  administering  its  earlier  Testing 
and  Selection  Order  (41  CPR  Part  60-3) 
has  been  that  a  series  of  answers  to 
commonly  asked  questions  is  helpful  in 
providing  guidance  not  only  to  employ- 
ers and  other  users,  but  also  to  psychol- 
ogists and  others  who  are  called  upon  to 
conduct  validity  studies,  and  to  compli- 
ance officers  and  other  Federal  personnel 
who  have  enforcement  responsibilities. 
The  three  Federal  agencies  issuing  the 
guidelines — the  Departments  of  Justice 
and  Labor  and  the  Civil  Service  Com- 
mission— seeking  to  benefit  from  the  ex- 
perience of  the  Department  of  Labor, 
and  recognizing  that  the  goal  of  a  uni- 
form position  on  these  Issues  can  best 
be  achieved  through  a  conunon  inter- 
pretation of  the  same  guidelines,  have 
decided  to  issue  the  following  Questions 
and  Answers.  The  material  Included  Is 
Intended  to  Interpret  and  clarify  the 
provisions  of  the  guidelines.  The  ques- 
tions selected  are  commonly  asked  ques- 
tions in  the  field  and  those  suggested  by 
the  guidelines  themselves  and  by  the  ex- 
tensive comments  received  on  the  vari- 
ous sets  of  proposed  guidelines  prior  to 
their  adoption.  Terms  are  used  In  the 
questions  and  answers  as  they  are  de- 
fined in  the  guidelines. 

The  three  agencies  recognize  that  ad- 
ditional questions  may  be  appropriate 
for  similar  treatment  at  a  later  date,  and 
contemplate  working  together  to  provide 
additional  gxildance  In  interpreting  the 
guidelines.  Users  and  other  interested 
persons  are  invited  to  submit  additional 
commonly  recurring  questions  they  be- 
lieve warrant  answers,  and  any  com- 
m.ents  on  the  questions  and  answers  set 
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forth  below  to  the  appropriate  issuimr 
agency. 

Harold  R.  Tyler,  Jr., 
Deputy  Attorney  General. 

Lawrence  Z.  Lorber, 
Deputy  Assistant  Secretary,  Di- 
rector. Office  of  Federal  Con- 
tract Compliance  Programs. 

James  C.  Spry, 
Executive     Assistant     to     the 
Commissioners,  United  States 
Civil  Service  Commission. 

January  17.  1977. 

1.  Q.  What  is  the  purpose  of  the 
Guidelines? 

A.  The  Guidelines  are  designed  to  aid 
in  the  achievement  of  our  Nation's  goal 
of  equal  employment  opportunity  with- 
out discrimination  on  the  grounds  Of 
race,  color,  sex,  religion  or  national  ori- 
gin, by  providing  a  set  of  principles  gov- 
erning use  of  employment  selection 
procedures  that  is  consistent  with  appli- 
cable l«al  and  psychological  standards, 
is  workable,  and  which  the  adopting 
agencies  will  apply  in  the  discharge  of 
their  respective  responsibilities.  The 
Guidelines  deal  only  with  this  one  aspect 
of  the  overall  equal  employment  oppor- 
tunity question  and  do  not  purport  to 
provide  guidance  for  anything  other  than 
use  of  selection  procedures.  j 

2.  Q.  What  is  the  basic  principle  of  the 
guidelines? 

A.  Selection  procedures  which  haye 
an  adverse  impact  on  members  of  a 
racial,  sex  or  ethnic  group  and  thus  op- 
erate to  exclude  them  disproportionately 
are  unlawfully  discriminatory  unless  the 
user  validates  the  procedure  in  accord 
with  the  Guidelines,  or  the  user  othw- 
wlse  justifies  them  in  accord  with  Fed- 
eral law.  See  §  3.'  The  basis  for  this  prin- 
ciple was  adopted  by  the  Supreme  Court 
unanimously  in  Griggs  v.  Duke  Poxoer 
Co.,  401  U.S.  424,  and  was  ratified  and 
endorsed  by  the  Congress  when  it  passed 
the  Equal  Employment  Opportunity  Act 
of  1972. 

3.  Q.  What  is  adverse  impact,  and  how 
is  it  measured? 

A.  Adverse  impact  is  a  substantially 
different  rate  of  selection  in  hiring, 
promotion  or  other  employment  decision) 
which  works  to  the  disadvantage  of 
members  of  a  racial,  sex  or  ethnic  group. 
§  4b.  Rate  of  selection  for  each  group  is 
determined  by  dividing  the  number  of 
applicants  selected  from  that  group  by 
the  total  number  of  applicants  from  that 
group  and  by  comparing  the  results  with 


»  Section  references  throughout  these  ques- 
tions and  answers  are  to  the  Sections  of  the 
Federal  Executive  Agency  Guidelines  on  E!m- 
ployee  Selection  Procedures  (herein  referred 
to  as  "Guidelines")  that  were  published  by 
the  Department  of  Labor,  Department  of  Jus- 
tice and  the  U.S.  Civil  Service  Commission  on 
November  23,  1976.  at  41  FR  51734  et  seq. 
In  the  Department  of  Labor  Issuance,  the 
section  references  are  preceded  by  an  addi- 
tional reference  to  "}  60-3"  (thus,  the  refer- 
ence here  to  5  3  refers  to  §  60-3.3  in  the  Labor 
Department's  issuance) . 


the  result  derived  in  the  same  way  for 
the  group  with  the  highest  selection  rate. 
For  example,  a  user  may  have  had  over 
a  six  month  period  120  applicants,  80 
white,  and  40  black;  of  whom  60  were 
hired,  48  whites,  and  12  blacks.  The  selec- 
tion rate  for  white  applicants  was  thus 
48/80=60%;  while  that  for  black  appli- 
cants was  12/ 40=30  7c.  In  this  example, 
the  selection  process  adversely  affected 
the  employment  opportunities  of  blacks 
because  their  selection  rate  (307o)  was 
only  one  half  that  of  whites  (607c ) . 

4.  Q.  What  is  a  substantially  different 
rate  of  selection  ? 

A.  The  Guidelines  adopt  a  4/5  (807c) 
Rule  of  thumb  for  guidance  and  opera- 
tional use.  See  §  4b.  If  the  selection  rate 
for  a  group  is  within  4/5  or  80%  of  the 
rate  for  the  group  with  the  highest  rate, 
the  enforcement  agency  will  generally 
not  consider  adverse  impact  to  exist.  In 
the  prior  example,  the  selection  rate  for 
blacks  was  307c,  while  that  for  whites 
was  60% ;  so  that  the  black  selection  rate 
was  1/2  or  50 7o  of  the  highest  group  and 
there  was  adverse  impact.  If,  on  the 
other  hand,  there  were  120  applicants,  of 
which  80  were  white  and  40  black,  and  the 
user  had  selected  42  whites  and  18  blacks, 
the  selection  rate  for  blacks  would  be 
18/40  or  457c,  while  that  for  whites 
would  be  42/80  or  52.5 7o.  Because  the 
selection  rate  for  blacks  as  compared  to 
that  for  whites  is  45/52.5  or  85.4%  (i.e.. 
more  than  80%  (or  4/5) ) ,  the  difference 
in  impact  would  not  be  regarded  as  sub- 
stantial in  the  absence  of  additional  in- 
formation. 

5.  Q.  Does  the  4/5  rule  of  thumb  mean 
that  the  Guidelines  will  tolerate  up  to 
20%  discrimination? 

A.  No.  The  4/5  rule  of  thumb  speaks 
only  to  the  question  of  adverse  Impact, 
and  is  not  intended  to  resolve  the  ulti- 
mate question  of  unlawful  discrimina- 
tion. Regardless  of  the  amount  of  differ- 
ence in  selection  rates,  unlawful  dis- 
crimination may  be  present,  and  may 
be  demonstrated  through  appropriate 
evidence.  The  4/5  rule  merely  establishes 
a  numerical  basis  for  drawing  initial  in- 
ference and  for  requiring  additional 
information. 

With  respect  to  adverse  impact,  the 
Guidelines  expressly  ^tate  (5  4b)  that 
differences  in  selection  rates  of  less  than 
20  7o  may  still  amount  to  adverse  im- 
pact where  the  differences  are  signifl- 
csmt  in  both  statistical  and  practical 
terms.  In  the  absence  of  differences 
which  are  large  enough  to  meet  the 
4/5ths  rule  of  thumb  or  a  test  of  statis- 
tical significance,  there  is  no  reason  to 
assume  that  the  differences  are  reliable, 
or  that  they  are  based  upon  anything 
other  than  chance. 

Two  examples  will  be  illustrative.  If. 
for  the  sake  oi  illustration  we  assume 
that  nationwide  statistics  show  that  use 
of  an  arrest  record  would  disqualify 
10  7o  of  all  Spanish-surnamed  persons 
but  only  47p  of  all  Anglo  persons,  the 
"selection  rate"  for  that  selection  pro- 
cedure is  90  7o  for  Spanish-surnamed 
Americans  and  96%  for  Anglos.  There- 
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fore,  the  4/5  rule  of  thumb  would  not 
indicate  the  presence  of  adverse  impact 
(90%  Is  approximately  94%  of  96%). 
But  in  this  example,  the  sample  is  large 
enough  to  be  statistically  significant, 
and  the  difference  (Spanish-surnamed 
Americans  are  2^  times  as  likely  to  be 
disqualified  as  Anglos)  is  large  enough 
to  be  practically  significant.  Thus,  the 
enforcement  agencies  would  consider  use 
of  arrest  record  alone  as  having  an  ad- 
verse impact.  See  Gregory  v.  Litton  In- 
dustries. 472  F.2d  631  (9th  Cir.,  1972). 
Similarly,  a  difference  of  more  than 
20%  in  rates  may  not  provide  a  basis 
for  finding  adverse  impact  if  the  num- 
bers are  very  small.  For  example,  if  the 
employer  selected  three  men  and  one 
woman  from  an  applicant  pool  of  20 
men  and  10  women,  the  4/5  rule  would 
indicate  adverse  impact  (selection  rate 
for  women  is  10%;  for  men  15%;  10/15 
or  66%  %  Is  less  than  807o ) ,  yet  the  num- 
t>ers  are  so  small  that  a  difference  in 
one  person  hired  would  show  an  adverse 
impact  the  other  way.  In  these  circum- 
stances, the  enforcement  agency  would 
not  require  validity  evidence  in  the  ab- 
sence of  additional  information. 

6.  Q.  Is  adverse  impact  determined  on 
the  basis  of  the  overall  selection  process 
or  for  the  components  in  that  ia<k:es»7 

A.  Adverse  impact  is  determined  first 
for  the  overall  selection  process  for  each 
Job  category.  If  there  is  no  adverse  im- 
pact from  the  selection  process,  there 
is  no  obligation  under  the  Guidelines  to 
validate  the  selection  procedures  used 
for  that  job.  If  the  overall  selection 
process  has  an  adverse  impact,  the  ad- 
verse impact  of  the  individual  selection 
procedures  should  be  analysed.  For  any 
selection  procedure  In  the  process  hav- 
ing an  adverse  impact  which  the  user 
continues  to  use,  the  user  is  expected  to 
have  evidence  of  validly  satisfying  the 
guidelines,  i  4b  and  §  5c. 

7.  Q.  If  adverse  impsujt  is  determined 
initially  on  the  basis  of  the  overall  se- 
lection process,  does  this  aUow  discrim- 
ination in  one  selection  procedure  to  be 
balanced  by  another  discriminatory 
procedure? 

A.  No.  As  shown  above  (see  answer 
to  Question  5),  discrimination  and  ad- 
verse impact  have  different  meanings; 
and  these  Guidelines  do  not  permit  any 
kind  of  discrimination.  There  are,  more- 
over, many  methods  of  determining  pro- 
ficiency. In  some  cases,  proficiency  may 
be  best  demonstrated  by  a  written  ex- 
amination, while  for  others  a  review  of 
experience  or  an  interview,  or  a  combi- 
nation of  all  three  may  be  best.  Many 
employers  and  other  users  are  utilizing 
alternative  or  combinations  of  ap- 
proaches. Where  the  overall  selection 
process  of  a  user  results  in  equal  em- 
ployment opportunities  for  members  of 
racial,  sex  or  ethnic  groups  for  a  Job, 
the  Guidelines  reflect  the  position  that 
it  would  be  inappropriate  for  the  fed- 
eral enforcement  agencies  to  expend 
their  limited  enforcement  resources  ex- 
amining the  validity  of  each  procedure 
utilized  in  the  process. 

8.  Q.  Is  the  user  obliged  to  keep  rec- 
ords which  show  whether  its  selection 


procedures  have  an  adverse  impact  on 
race,  sex  or  ethnic  groups? 

A.  Yes.  Under  the  Guidelines  the  user 
is  obliged  to  maintain  evidence  indicat- 
ing the  impact  (if  any)  which  their  se- 
lection procedures  have  cm  identifiable 
racial,  sex  or  ethnic  groups.  S  4  a  and  b. 
If  the  selection  procedure  does  have 
an  adverse  Impact  on  (me  or  more  such 
groups,  Ihe  user  is  expected  to  main- 
tain docimwntation  evidence  showing 
the  validity  of  the  procedure.  S  13a. 

9.  Q.  Wh&t  is  the  relationship  between 
affirmative  actioci  and  the  requirements 
of  the  Guidelines? 

A.  The  two  subjects  are  different,  al- 
though rdated.  The  Guidelines  state 
that  compliance  with  these  Guidelines 
does  not  relieve  users  of  any  affirmative 
action  obligaticms  they  may  have.  §  11. 
The  Guidelines,  however,  encourage  the 
development  and  effective  implementa- 
tion of  affirmative  action  plans  or  pro- 
grams in  two  ways.  First,  the  Guidelines 
state  (§  4c)  tliat  in  determining  whether 
to  institute  action  against  a  user  on  the 
basis  of  a  selection  procedure  which  has 
advo-se  impact  and  which  has  not  been 
validated,  the  enforcement  agency  will 
take  into  account  the  general  equal  em- 
ployment c^i^jortunity  pasture  of  the 
user  with  respect  to  the  Job  classifica- 
tions for  wliich  the  procedure  is  used 
and  the  progress  which  lias  been  made 
in  carrying  out  any  afltarmative  actiOD 
program.  If  the  user  has  demonstrated 
over  a  substantial  period  of  time  that 
it  is  in  fact  providing  equal  employ- 
ment (4>portimity  in  the  Job  or  Job 
groups  in  question,  the  enforcement 
agency  will  generally  exercise  its  dis- 
cretion by  not  iniMa^ing  enforcement 
proceedings.  Secondly,  the  Guidelines 
encourage  affirmative  action  programs 
by  stating  (S  11)  that  nothing  in  them  is 
intended  to  preclude  the  use  of  selec- 
tion procedures,  consistent  with  Federal 
law,  which  assist  in  the  achievement 
of  afiOrmative  action  objectives. 

10.  Q.  Does  ^e  language  of  §  4c  and 
§  11  concerning  non-dlKrimlnatlon  in 
the  making  of  employment  decisions 
prevent  the  adoption  of  effective  affirm- 
ative action  programs? 

A.  No.  The  Ekjual  Elmplos^ment  Oppor- 
tunity croordlnatlng  Council  has  adopt- 
ed a  policy  statement  on  affirmative  ac- 
ti(m  programs  (41  Fed.  Reg.,  Sept.  13, 
1976).  A  copy  of  that  statement  is  at- 
tached hereto  and  incorporated  herein. 
The  language  of  f  4c  and  S  11  is  bcued 
upon  and  movly  intended  as  a  reminder 
of  the  non-discriminaticm  provlsioxM 
contained  in  Title  VU  and  Executive 
Order  11246.  The  policy  statement  an 
affirmative  action  contains  a  similar  pro- 
hibition for  the  same  reason.  The  kind 
of  color  cfmscious  affirmative  action 
steps  outlined  In  the  Coordinating 
Council's  policy  statement  do  not,  in 
the  Judgment  of  the  enforcement  agen- 
cies, violate  the  language  of  !  4c  or  fi  11 
of  the  Guidelines.  This  view  is  consist- 
eat  with  the  well  established  principle 
that  affirmative  action  programs  of  this 
kind  do  not  violate  the  comparable  anti- 
preference  provisions  of  Title  vn  or 
Executive  Order  11346. 


11.  Q.  If  it  is  not  feasible  or  appropri- 
ate to  validate  a  sdectlon  procedure, 
what  otdigatlons  does  the  user  of  such 
a  procedure  have? 

A.  The  Guidelines  recognise  that  it  is 
not  always  feasible  or  appropriate  to 
utillie  the  vaUdaticm  techniques  of  the 
psychological  profession  as  contemplat- 
ed by  the  Guidelines.  If  the  procedure 
cannot  be  validated  because  it  is  in- 
formal, unstandardlKd  or  unscored,  the 
user  should  Insofar  as  possible  eliminate 
adverse  impact,  or  if  feastttle  modify  the 
procedure  to  one  which  is  lonnal,  scored 
or  quantified,  and  then  validate  the  pro- 
cedure in  accord  with  these  Guidelines. 
If  it  Is  not  feasible  to  validate  a  stand- 
ardized selection  procedure,  the  user 
should  either  ad(H)t  an  alternative  pro- 
cedure to  eliminate  adverse  impact  or 
modify  the  procedure  to  eliminate  the 
adverse  impact.  Tlie  continued  use  at 
either  a  standardized  or  unstandardized 
procedure  may  also  be  permitted  if  the 
user  can  otherwise  Justify  such  use  in 
accord  with  the  federal  law.  See  S  3b. 

12.  Q.  How  can  users  Justify  continued 
use  in  accwd  with  federal  laws  of  a  pro- 
cedure which  has  an  adverse  impact  and 
which  it  is  not  feasible  or  appropriate  to 
validate? 

A.  That  subject  is  one  to  wtiich  the 
Guidelines  are  not  addressed.  In  Griggs 
V.  Duke  Power  Co..  401  UJ3.  424,  the 
Supreme  Court  indicated  that  the  burden 
on  the  user  was  a  heavy  one.  but  that  the 
selecticm  procedure  could  be  used  if  there 
was  a  "business  n^essity"  for  its  con- 
tinued use.  The  federal  agencies  will  con- 
sider evidence  which  shows  "business 
necessity"  to  Justify  continued  use  of  a 
selection  procedure.  Ev  dence  of  any 
other  Justification  would  have  to  be  con- 
sidered on  a  case  by  case  basis. 

13.  Q.  Do  the  Guidelines  apply  to  the 
selection  procedures  utilized  by  state  and 
local  government  licensing  and  certlfica- 
ticm  boards  and  agencies? 

A.  The  Guidelines  neither  broaden  ncH- 
narrow  the  coverage  of  the  underlying 
federal  law.  The  Guidelines  state  how- 
ever that  licensing  and  certification  are 
employment  decisions  to  the  extent  that 
they  may  be  covered  by  federal  law.  The 
courts  are  divided  on  that  questlMi.  The 
Department  of  Justice  has  taken  the 
poeiti(m  that  at  least  some  kinds  of 
licensing  and  certlflcatlcHi  which  deny 
persons  access  to  employment  oppor- 
tunity may  be  enjcdned  in  an  action 
brought  pursuant  to  Section  707  of  the 
Civil  Rights  Act  of  1964,  as  amended. 
See,  UnUed  States  v.  North  Carolina.  400 
F.  Suw).  343  (E JD.  N.C.  1975)  (three  Judge 
court)  (certification  of  teachers) . 

14.  Q.  Where  can  a  user  obtain  a 
"certification  of  validity"? 

A.  "nie  federal  enforc«nent  Hg^ncies 
do  not  recognize  any  certification  of 
validity  or  validation.  See  S  7a.  If  a  user's 
selection  procedures  liave  an  adverse  im- 
pact, the  user  is  expected  to  produce  evi- 
dence of  the  validity  of  the  procedure, 
not  a  certificate  that  they  have  been 
validated.  Thus,  the  assertion  by  anyone, 
including  a  State  employment  service 
reiH-esentative.  that  a  test  battery  or 
other  selection  procedure  has  been  vall- 
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dated  is  not  sufficient   to  satisfy   the 
Guidelines. 

15.  Q.  What  is  the  relationship  be- 
tween the  Guidelines  and  other  state- 
ments of  psychological  principles,  such  as 
the  Standards  for  Education  and 
Psychological  tests  published  by  the 
American  Psychological  Association 
(Wash.,  D.C.,  1974)  (hereinafter  "APA 
Standards")  ?  ^    ^ 

A.  The  Guidelines  are  designed  to  be 
consistent  with  the  generally  accepted 
standards  of  the  psychological  profes- 
sion. However,  to  the  extent  that  there 
may  be  differences  between  particular 
provisions  of  the  Guidelines  and  expres- 
sions of  principles  found  elsewhere,  the 
Guidelines  will  be  given  precedence  by 
the  enforcement  agencies.  With  resp>ect 
to  any  matters  not  addressed  by  the 
Guidelines,  users  are.  of  course,  free  to 
follow  the  standards  of  the  profession  so 
long  as  doing  so  is  consistent  with  appli- 
cable equal  employment  opportunity  re- 
quirements. 

16.  Q.  When  should  a  validity  study  be 
carried  out? 

/i.  The  Guidelines  call  for  a  validation 
study  whenever  a  selection  procedure  has 
adverse  impact  on  any  racial,  sex  or 
ethnic  group.  If  a  selection  procedure  has 
adverse  impact,  its  use  in  making  em- 
ployment decisions  without  adequate 
evidence  of  v4liclity  would  be  inconsistent 
with  the  Guidelines.  Waiting  until  a 
selection  prdcedure  is  challenged  in- 
creases the  lisk  that  the  user  will  be 
found  to  be  c^scrimlnating  and  be  liable 
for  back  pay  iwards,  plaintiffs'  attorneys 
fees,  loss  of  Federal  contracts  or  grants 
and  the  like.  Validation  studies  begun  on 
the  eve  of  litigation  have  seldom  been 
found  to  be  adequate.  Users  of  selection 
procedures  should  consider  the  potential 
benefit  to  their  employment  systems  and 
the  savings  in  resources  which  can  result 
from  having  a  validation  study  completed 
or  well  under  way  before  the  procedures 
are  administered  for  use  in  employment 
decisions.  Public  merit  systems  typically 
have  a  special  obligation  to  validate 
selection  procedures  regardless  of  any 
'  expectation  that  adverse  impact  may  re- 
sult. 

17.  Q.  Are  there  any  special  require- 
.  ments  sls  to  who  is  allowed  to  perform  a 

validity  study? 

A.  No.  a  validity  study  is  judged  on 
its  own  merits,  and  may  be  performed 
by  a  member  of  the  user's  staff,  a  consult- 
ant, or  any  person  knowledgeable  of  the 
principles  of  validity  research.  Hbwever, 
it  is  the  user's  responsibility  to  see  that 
the  study  meets  these  Guidelines  which 
are  based  upon  professionally  accepted 
standards. 

18.  Q.  Can  a  selection  procedure  be  a 
valid  predictor  of  performance  on  a  job 
in  a  certain  location  and  be  invalid  for 
predicting  success  on  a  different  job  or 
the  same  job  in  a  different  location? 

A.  Yes.  Differences  In  job  duties,  loca- 
tions or  study  samples  can  affect  validity, 
so  that  a  selection  procedure  found  to 
have  validity  in  one  situation  may  not 
have  validity  in  different  circumstances. 
Conversely,  a  selection  procedure  not 
found  to  have  validity  in  one  situation 
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may  have  validity  in  different  circum- 

19.  Q.  Does  the  way  a  selection  pro- 
cedure is  used  affect  its  validity? 

A.  Yes.  Selection  procedures  which 
have  been  properly  validated  can  be  used 
in  improper  ways.  For  this  reason  selec- 
tion procedures  must  be  administered 
and  scored  in  a  standardized  manner 
during  the  research  and  must  continue 
to  be  administered  and  scored  in  the 
same  way  while  being  used  operationally. 
5  5d.  A  selection  procedure  which  has 
been  validated  as  predicting  success  on 
one  job  might  be  invalid  for  predicting 
success  on  anotiier  job. 

Even  if  the  selection  procedure  is 
properly  administered  and  scored  and 
the  same  job  is  involved,  it  may  be  used 
improperly.  For  instance,  it  would  be 
improper  to  use  a  selection  procedure  to 
rank  applicants  if  the  validity  study  only 
supported  the  use  of  minimtun  accept- 
ance levels  ("pass/faU") .  The  validity 
study  should  reflect  the  way  the  selection 
procedure  will  be  used  in  practice 

20.  Q.  Is  the  user  of  a  selection  pro- 
cedure required  to  develop  the  procedure 
from  scratch? 

A.  No.  a  selection  procedure  developed 
elsewhere  may  be  used.  However,  the 
user  has  the  obligation  to  show  that  its 
xise  for  the  job  in  question  is  consistent 
with  the  Guidelines. 

21.  Q.  Is  evidence  that  a  selection  pro- 
cedure which  has  been  validated  in  one 
context  has  validity  in  another  context 
(validity  generalization)  alone  sufficient 
justification  for  its  use  elsewhere  (trans- 
portability) ? 

A.  No.  The  conditions  governing 
transportability  are  stated  in  §  6  of  the 
Guidelines.  While  some  degree  of  valid- 
ity generalization  is  necessary  for 
transportability,  it  is  not  sufficient. 

Validity  generalization  refers  to  the 
degree  to  which  the  results  of  a  criterion- 
related  validity  study  conducted  on  a 
selection  procedure  in  one  situation  lead 
to  inferences  concerning  the  degree  of 
validity  of  that  selection  procedure  or 
similar  selection  procedures  in  other 
situations.  Transportability  refers  to  the 
permissible  use  of  a  selection  procedure 
in  more  than  one  context.  Validity  gen- 
eralization is  a  statistical  concept  con- 
cerning validity  evidence,  while  trans- 
portability is  a  judgment  concerning  use 
of  selection  procedure. 

22.  Q.  Under  what  circumstances  can 
a  criterion-related  validity  study  done 
elsewhere  be  used  as  sufficient  validity 
evidence  to  meet  the  Guidelines  (on 
other  than  an  interim  basis)  ? 

A.  A  validity  study  done  elsewhere  may 
be  used  as  sufficient  evidence  if  four 
conditions  are  met  (see  §  6b) : 

1.  The  weight  of  the  evidence  from  one 
or  more  studies  must  show  that  the  pro- 
cedure was  valid  in  its  use  elsewhere. 

2.  The  job(s)  for  which  the  selection 
procedure  will  be  used  must  closely 
match  the  job(s)  in  the  original  study  as 
shown  by  a  comparison  of  results  (In 
terms  of  job  duties)  of  the  job  apalyses 
in  both  contexts. 

3.  A  fairness  study  must  be  contained 
in  the  original  evidence  for  those  groups 
constituting  a  significant  factor  in  the 


user's  labor  market  (see  Answer  to  Ques- 
tions 31-34  below). 

4.  There  are  no  variables  in  the  other 
study  or  studies  which  are  likely  to  affect 
validity  or  fairness  significantly  (see 
Answer  to  Question  23  below). 

23.  Q.  Under  what  circumstances  can 
a  selection  procedure  supported  either 
by  criterion-related  validity  evidence  ob- 
tained elsewhere  or  by  a  partially  com- 
pleted validity  study  be  used  on  an  in- 
terim basis? 

A.  Interim  use  of  criterion-related 
validity  evidence  is  permitted  in  three 
situations: 

1.  If  it  is  technically  feasible  for  a 
user  to  conduct  an  internal  validity  study 
and  there  are  significant  differences  be- 
tween the  research  sample  in  a  study 
done  elsewhere  and  the  user's  job  appli- 
cants in  terms  of  such  variables  as  age. 
education,  job  experience,  etc..  the  selec- 
tion procedure  may  only  be  used  on  an 
interim  basis  pending  an  internal  valid- 
ity study. 

2.  If  validity  evidence  obtained  else- 
where does  not  contain  an  investigation 
of  fairness  the  selection  procedure  may 
only  be  used  on  an  interim  basis  until 
evidence  of  fairness  or  unfairness  is 
shown  either  from  other  sources  or  the 
user's  own  study. 

3.  If  a  user  has  substantial  validity 
evidence  either  from  other  sources  or 
from  studies  being  conducted  by  or  for 
the  user,  but  which  are  not  in  complete 
compliance  with  the  Guidelines,  the 
selection  procedure  may  be  used  only  on 
an  interim  basis  pending  completion  of 
validity  studies. 

24.  Q.  What  are  the  potential  conse- 
quences to  a  user  when  a  selection  pro- 
cedure is  used  on  an  interim  basis? 

A.  The  fact  that  the  Guidelines  permit 
interim  use  of  a  selection  procedure  does 
not  immunize  the  user  from  liability  for 
back  pay,  attorney  fees  and  the  like, 
should  use  of  the  selection  procedures 
later  be  found  to  be  in  violation  of  the 
Guidelines  (e.g.,  because  of  a  showing  of 
unfairness),  and  for  this  reason  users 
should  take  steps  to  come  into  full  and 
complete  compliance  with  the  guidelines 
as  soon  as  possible.  It  is  also  appropriate 
for  users  to  consider  ways  of  minimizinit 
adverse  impact  during  the  period  of  in- 
terim use. 

25.  Q.  Under  what  circumstances  may 
a  validity  study  conducted  cooperatively 
among  users  or  in  different  units  of  a 
multi-unit  organization  be  used  in  lo- 
cations not  included  in  the  validity 
study? 

A.  A  selection  procedure  supported  by 
validity  evidence  obtained  from  a  co- 
operative or  multi-unit  study  may  be 
used  in  new  situations  where  the  condi- 
tions described  in  the  answer  to  Question 
22  are  met.  and  where  there  are  no  signi- 
ficant diflerences  between  the  applicant 
populations  and  the  research  subjects  in 
such  characteristics  as  age,  education, 
job  experience,  or  the  like. 

26.  Q.  How  does  a  user  ch(X)se  which 
validation  strategy  to  use? 

A.  A  user  should  select  the  valida- 
tion strategy  which  is  most  appropriate 
for  the  type  of  selection  procedure,  the 
job,  and  the  employment  situation.  Con- 
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tent  validity  by  Itself  Is  inappropriate 
where  the  selection  procedures  are  meas- 
ures of  aptitude  or  personality  traits, 
and  for  jobs  in  which  the  employee  is 
expected  to  gain  the  measured  skills  or 
knowledges  while  on  the  job.  In  such 
circumstances  criterion-related  or  con- 
struct validation  strategies  should  be 
used.  On  the  other  hand  where  the  se- 
lection procedures  are  work  samples  or 
measures  of  fully  developed  skills  or 
knowledges,  content  validity  is  appro- 
priate although  criterion-related  valida- 
tion teclmiques  could  be  used  where 
technically  feasible.  Where  a  sample  of 
sufficient  size  cannot  be  obtained,  where 
appropriate  measures  of  employee  pro- 
ficiency to  be  used  as  criteria  cannot  be 
developed,  or  where  there  is  a  severe 
range  restriction  in  scores  on  selection 
procedures,  and  this  range  restriction 
cannot  be  reduced  or  appropriately  cor- 
rected, criterion-related  validity  may  be 
technically  infeasible. 

27.  Q.  Why  don't  the  Guidelines  con- 
tain a  preference  for  criterion  related 
validity  over  content  or  construct  va- 
lidity? 

A.  Generally  accepted  principles  of 
the  psychological  profession  do  not  rec- 
ognize any  such  preference,  but  contem- 
plate the  use  of  criterion  related,  con- 
tent, or  construct  validity  strategies  £is 
appropriate.    APA    Standards,    E,    pp. 

25-26;   Washington  v.  Davis, U.S. 

44  U.S.L.W.  4789,  fn.  13.  Moreover, 

the  Guidelines  normally  require  criterion 
related  evidence  as  a  component  part 
of  any  construct  validity  study  §  12d. 
With  respect  to  content  validity,  where 
the  content  of  the  selection  procedure 
closely  matches  the  behaviors  or  activi- 
ties required  for  job  performance,  as  In  a 
typing  test  for  typists  or  a  truck  driving 
test  for  truck  drivers,  a  content  validity 
approach  is  the  most  appropriate  way 
of  showing  validity.  Because  the  Guide- 
lines make  it  clear  that  content  validity 
by  itself  is  not  appropirate  for  aptitude, 
intelligence,  personality  or  interest  tests 
(§  12c(l) ) ,  and  that  evidence  of  content 
validity  depends  upon  the  closeness  of 
the  resemblance  between  work  behavior 
and  the  selection  procedure,  there  is  no 
need  or  justification  for  a  general  pref- 
erence for  criterion  related  validity  over 
content  validity.  All  three  strategies  are 
empirically  based.  Construct  validity  re- 
quires empirical  research  evidence, 
which  is  normally  criterion-related,  link- 
ing the  selection  procedure  to  the  job. 
while  content  validity  requires  a  fac- 
tually based  linkage  of  the  selection  pro- 
cedure to  the  activities  of  the  job. 

28.  Q.  Is  the  use  of  a  content  validity 
strategy  appropirate  for  measuring  in 
the  selection  process  skills  or  knowledges 
which  are  taught  in  a  training  academy 
after  initial  employment? 

A.  No.  The  Guidelines  state  (§  12c(l) ) 
that  content  validity  is  not  appropriate 
where  the  slection  procedure  involves 
knowledges,  skills,  or  abilities  which  the 
employee  will  be  expected  to  learn  "on 
the  job."  The  phrase  "on  the  job"  is  in- 
tended to  apply  to  training  which  occurs 
after  hiring,  promotion  or  the  like. 

29.  Q.  Is  a  full  job  analysis  necessary 
for  all  validity  studies? 


A.  It  is  required  for  all  content  and 
construct  studies,  but  not  for  all  criteria 
in  a  criterion  related  study.  See  S  12a. 
and  §  12b(3) .  Proper  measures  of  the  re- 
sults or  outcomes  of  job  behaviors  such 
as  production  rate  or  error  rate  may  be 
used  without  a  full  job  analysis  where  a 
review  Of  information  about  the  job 
shows  that  these  criteria  are  important 
to  the  employment  situation  of  the  user. 
Similarly,  measures  such  as  absenteeism, 
tardiness  or  turnover  may  be  used -if 
these  behaviors  are  shown  by  a  review 
of  information  about  the  job  to  be  im- 
portant in  the  specifics  situation.  A 
standardized  rating  of  overall  job  per- 
formance may  be  used  if  the  user  can 
demonstrate  its  appropriateness  for  the 
specific  job  and  employment  situation 
through  a  study  of  the  job.  Measures  of 
overall  job  performance  should  be  care- 
fully developed  and  standardized,  and 
their  use  should  be  carefully  controlled. 
See.  Albemarle  Paper  Co.  v.  Moody.  422 
U.S.  405  (1975). 

30.  Q.  Under  what  circumstances  may 
success  in  training  be  used  as  a  criterion 
in  criterion -related  validity  studies? 

A.  Success  in  training  is  an  appropri- 
ate criterion  when:  (1)  The  job  analysis 
shows  that  success  in  training  is  neces- 
sary for  successful  job  performance  or 
related  to  increasing  proficiency  on  the 
job;  and  (2)  training  success  is  properly 
measured.  §  12b(3).  Where  the  measxure 
of  success  in  training  is  a  paper  and  pen- 
cil test,  the  measure  should  be  carefully 
developed  to  ensure  that  factors  which 
are  not  job  related  do  not  unfairly  inflate 
or  depress  the  measures  of  training  suc- 
cess and  to  ensure  that  the  measures  are 
in  fact  job  related.  §  12b(3). 

31.  Q.  What  does  "unfairness  of  a  se- 
lection pr{x;edure"  mean? 

A.  When  a  specific  score  on  a  selection 
procedure  has  a  different  meaning  in 
terms  of  expected  job  performance  for 
members  of  one  racial,  sex  or  ethnic 
group  than  the  same  score  does  for  mem- 
bers of  another  group,  the  use  of  that 
selection  procedure  may  be  unfair  for 
members  of  one  of  the  groups.  See  §  14 
(k).  For  example,  if  members  of  one 
group  have  an  average  score  of  40  on 
the  selection  procedure,  but  perform  on 
the  job  as  well  as  another  group  which 
has  an  average  score  of  50,  then  the 
selection  procedure  is  imfair  to  the 
members  of  the  lower  scoring  group. 
(The  concept  of  test  fairness  has  some- 
times been  referred  to  as  differential 
validity  or  differential  prediction). 

32.  Q.  When  should  the  user  investi- 
gate the  question  of  fairness? 

A.  Fairness  should  be  investigated 
generally  at  the  same  time  that  a 
criterion-related  validity  study  is  con- 
ducted, or  as  soon  thereafter  as  feasible. 

33.  Q.  Why  do  the  Guidelines  require 
that  users  look  for  evidence  of  unfair- 
ness? 

A.  The  consequences  of  using  unfair 
selection  procedures  are  severe  in  terras 
of  discriminating  against  applicants  on 
the  basis  of  race,  sex  or  ethnic  group 
membership,  or  in  terms  of  perpetuating 
the  effects  of  past  discrimination.  Ac- 
cordingly, these  studies  should  be  per- 


formed routinely  where  technically 
feasible  and  appropriate,  even  if  the 
probability  of  finding  unfairness  is  small. 
See  Albemarle  Paper  Co.  v.  Moody,  422 
U.S.  405,  435.  Moreover,  the  APA  Stand- 
ards published  in  1974  call  for  the  in- 
vestigation of  test  fairness  in  criterion 
related  studies  wherever  feasible  (pp. 
43-44). 

34.  Q.  What  should  be  done  if  a  selec- 
tion procedure  is  unfair  for  one  or  more 
groups  in  the  relevant  labor  market? 

A.  The  user  has  three  options.  See, 
§  12b(7)  (iv).  First,  the  selection  instru- 
ment may  be  replaced  by  another  vali- 
dated instrument  which  is  fair  to  all 
groups.  Second,  the  selection  instrument 
may  be  revised  to  eliminate  the  sources 
of  unfairness.  For  example,  certain  items 
may  be  found  to  be  the  only  ones  which 
cause  the  unfairness  to  a  particular 
group,  and  these  items  may  be  replaced 
by  others.  Finally,  revisions  may  be  made 
in  the  use  of  the  selection  procedure  to 
ensure  that  the  probability  of  being 
selected  is  compatible  with  the  probabil- 
ity of  successful  job  performance. 

35.  Q.  If  there  are  not  enough  mem- 
bers of  an  adversely  affected  race,  sex  or 
ethnic  group  in  the  potential  research 
sample  to  make  it  feasible  to  study  test 
fairness,  should  the  group  still  be  in- 
cluded in  the  sample? 

A.  Yes,  normally  the  study  should  be 
conducted  on  a  sample  which  is  repre- 
sentative of  the  expected  candidates  for 
the  job  in  question.  However,  there  may 
be  situations  in  which  the  members  of 
the  race,  sex  or  ethnic  group  available 
for  the  study  are  so  dissimilar  from  other 
persons  in  the  sample  that  the  infor- 
mation should  not  be  combined  for  data 
analyses. 

36.  Q.  Do  the  Guidelines  require  a 
search  for  alternative  selection  procei 
dures? 

A.  The  Guidelines  provide  that  while  a 
validity  study  is  being  conducted,  the 
user  should  attempt  to  find  and  apply 
procedures  that  have  as  little  adverse 
Impact  as  possible.  However,  once  that 
effort  has  been  made  and  the  chosen  pro- 
cedure has  been  studied  and  shown  to  be 
valid,  the  Guidelines  do  not  require  the 
user  to  search  further  for  alterative 
procedures.  The  Guidelines  do  call  for 
a  user  to  take  steps  to  ensure  that  selec- 
tion procedures  are  kept  current,  and  to 
investigate  any  alternative  procedures 
shown  to  have  at  least  equal  vaUdity  and 
less  adverse  impact.  The  obligation  to 
investigate  alternative  procedures  is 
greater  when  the  user  is  In  an  interim 
use  status. 

37.  Q.  What  does  a  user  do  if  there  are 
not  enough  persons  In  a  job  to  conduct 
a  criterion  related  study? 

A.  There  are  a  number  of  option^  the 
user  should  consider,  depending  upon  the 
particular  facts  and  circumstances. 

1.  Changing  the  procedure  so  as  to 
eliminate  adverse  impact; 

2.  Validating  the  procedure  through  a 
content  validity  strategy,  if  appropriate 
(see  I  12c  and  answer  to  Question  25  and 
27); 

3.  Using  a  selection  procedure  vali- 
dated elsewhere  In  conformity  with  the 
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Guidelines  (see  §  6  and  answers  to  Ques- 
tions 22-24) ; 

4.  Engaging  in  a  cooperative  study  with 
other  facilities  or  users  (in  cooperation 
with  such  users  either  bilaterally  or 
through  industry  or  trade  association), 
or  participating  in  research  studies  con- 
ducted by  the  state  employment  security 
system.  Where  different  locations  are 
c<Hnbined.  care  is  needed  to  insure  that 
the  jobs  studied  are  in  fact  the  same  and 
that  the  study  is  adequate  and  in  con- 
formity with  the  Guidelines  (see  §  6) ; 

5.  Combining  essentially  similar  jobs 
into  a  single  study  sample  may  in  some 
circumstances  be  consistent  with  the 
Guidelines  (see  §  5g  and  §  12b) . 

38.  Q.  If  a  user  has  previously  engaged 
in  discrimination  against  members  of  a 
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racial,  sex  or  ethnic  group.  Is  the  user 
precluded  from  making  its  selection  pro- 
cedures more  stringent? 

A.  In  such  circimistances,  the  Guide- 
lines provide  (§  9)  that  the  user  should 
afiford  those  members  of  the  group  dis- 
criminated against,  who  were  available 
in  the  relevant  job  market  during  the 
period  of  discriminatory  practices,  an 
opportunity  to  qualify  under  the  less 
stringent  procedures,  unless  the  user 
demonstrates  that  the  more  stringent 
procedures  are  required  for  the  safety  or 
efiQciency  of  the  operation.  The  user  is 
not  precluded  from  tosing  the  more 
stringent  procedures  for  all  other  per- 
sons. 

39.  Q.  If  a  user  has  all  selection  pro- 
cedures administered  by  an  employment 


agency  or  a  consultant,  does  that  relieve 
the  user  of  responsibilities  under  the 
Guidelines? 

A.  No.  The  user  remains  responsible  for 
the  selection  procedures  utilized  by 
others  on  behalf  of  the  user.  It  is  there- 
fore expected  that  the  user  will  have  suf- 
ficient information  available  to  show: 
I  a)  what  selection  procedures  are  being 
used  on  its  behalf;  (b)  the  adverse  im- 
pact of  those  procedures,  and  evidence 
of  the  validity  of  any  such  procedures; 
and  (c)  the  number  of  persons  by  race, 
sex  and  ethnic  group  referred,  and  the 
total  number  considered  for  referral  or 
for  job  applications. 

(FR  Doc.77-1932  Filed  1-18-77:9:05  am] 


RULES  AND  REGULATIONS 

Title  41 — PuMic  Contracts  and  Propwly 
fyianagement 

CHAPTER  60— OFFICE  OF  FEDERAL 
CONTRACT  COMPLIANCE  PROGRAMS, 
EQUAL  EMPLOYMENT  OPPORTUNITY. 
DEPARTMENT  OF  LABOR 

PART  60-3— GUIDELINES  ON  EMPLOYEE 
SELECTION  PROCEDURES 

CROSS  REFERENCE:  For  a  document 
issued  by  the  Department  of  Justice,  the 
Department  of  Labor,  Office  of  Federal 
Contract  Compliance  Programs,  and  the 
Civil  Service  Commission  on  the  subject 
of  questions  and  answers  on  the  P^eral 
Executive  Agency  Guidelines  on  Em- 
ployee Selection  Procedures  (41  FR 
51744)  see  PR  Doc.  77-1932  also  appear- 
ing in  this  Part  VI  of  the  issue. 
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s. 


i  NOTICES 

CIVIL  SERVICE  COMMISSION 

EMPLOYEES  SELECTION  PROCEDURE 
GUIDELINES 

Appendices  to  Federal  Personnel  Manual 
Supplements 

Cross  Reference:  For  a  document  is- 
sued by  the  Department  of  Justice,  the 
Department  of  Labor,  Office  of  Federal 
Contract  Compliance  Programs,  and  the 
CiTil  Service  Commisison  on  the  subject 
of  questions  and  answers  on  the  Federal 
Executive  Agency  Guidelines  on  Em- 
ployee Selection  Procedures  (41  FR 
51752)  see  FR  Doc.  77-1932  also  appear- 
ing in  this  Part  VI  of  the  issue. 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

MINIMUM  WAGES  FOR  FEDERAL  AND 
FEDERALLY  ASSISTED  CONSTRUCTION 

General  Wage  Determination  Decisions 

General  Wage  Determination  Eteci- 
sions  of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are  de- 
termined to  be  prevailing  for  the  de- 
scribed classes  of  laborers  and  mechanics 
employed  in  construction  activity  of  the 
character  and  in  the  localities  specified 
therein.  ^    ^  , 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe  bene- 
fits have  been  made  by  authority  of  the 
Secretary  of  Labor  pursuant  to  the  provi- 
sions of  the  Davis-Bacon  Act  of  March 
3,  1931,  as  amended  (46  Stat.  1494.  as 
amended,  40  U.S.C.  276a)  and  of  other 
Federal  statutes  referred  to  in  29  CFR  l.l 
(including  the  statutes  listed  at  36  FR 
306  following  Secretary  of  Labor's  Order 
No-  24-70)  containing  provisions  for  the 
payment  of  wages  which  are  dependent 
upon  determinations  by  the  Secretary 
of  Labor  under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Fed- 
eral Regulations,  Procedure  for  Prede- 
termination of  Wage  Rates.  (37  FR 
21138)  and  of  Secretary  of  Labor's  Or- 
ders, 12-71  and  15-71  (36  FR  8755,  8756) . 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in  ac- 
cordance with  the  provisions  of  the  fore- 
going statutes,  constitute  the  minimum 
waees  payable  on  Federal  and  federally 
assisted  construction  projects  to  laborers 
and  mechanics  of  the  specified  classes  en- 
gaged on  contract  work  of  the  character 
and  in  the  localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  Issuance  of  these  de- 
terminations as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  effec- 
tive .date  as  prescribed  in  that  section, 
because  the  necessity  to  issue  construc- 
tion .industry  wage  determination  fre- 
quently and  in  large  volume  causes  pro- 
cedures to  be  impractical  and  contrary 
to  the  public  interest. 

General  Wage  Determination  Deci- 
sions are  effective  from  their  date  of  pub- 
lication in  the  Federal  Register  without 
limitation  as  to  time  and  are  to  be  used 
In  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the  ap- 
plicable decision  together  with  any  modi- 
fications issued  subsequent  to  its  publica- 
tion date  shall  be  made  a  part  of  every 
contract  for  performance  of  the  de- 
scribed work  within  the  geographic  area 
indicated  as  required  by  an  applicable 
Federal  prevailing  wage  law  and  29  CFR, 
Part  5.  The  wage  rates  contained  therein 
shall  be  the  minimtun  paid  under  such 


NOTICES 


contract  by  contractors  and  subcontrac 
tors  on  the  worjc. 
Modifications    and    Supersedeas    Deci- 
sions TO  General  Wage  Determination 
Decisions 

Modifications  and  Supersedeas  Deci- 
sions to  General  Wage  Determination 
Decisions  are  based  upon  information  ob- 
tained concerning  changes  in  prevaUing 
hourly  wage  rates  and  fringe  benefit  pay- 
ments since  the  decisions  were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the  Modifica- 
tions and  Supersedeas  Decisions  have 
been  made  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of  the 
Davis-Bacon  Act  of  March  3,  1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U  S.C.  276a)   and  of  other  Federal  stat- 
utes referred  to  in  29  CFR  1.1  (including 
the  statutes  listed  at  36  FR  306  follow- 
ing Secretary'  of  Labor's  Order  No.  24- 
70)   containing  provisions  for  the  pay- 
ment of  wages  which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;   and  pur- 
suant to  the  provisions  of  Part  1  of  Sub- 
title A  of  Title  29  of  Code  of  Federal 
Regulations,  Procedure  for  Predetermi- 
nation of  Wage  Rates.  (37  FR  21138)  and 
of  Secretary  of  Labor's  Orders  13-71  and 
15-71  (36  FR  8755,  8756) .  The  prevailing 
rates  and  fringe  benefits  determined  in 
foregoing  General  Wage  Determination 
Decisions,  as  hereby  modified,   and /or 
superseded  shall,  in  accordance  with  the 
provisions  of  the  foregtiing  statutes,  con- 
stitute the  minimum  wages  payable  on 
Federal  and  federally  assisted  construc- 
tion projects  to  laborers  and  mechanics 
of  the  specified  classes  engaged  in  con- 
tract work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  Supersedeas  Deci- 
sions are  effective  from  their  date  of  pub- 
lication in  the  Federal  Register  without 
limitation  as  to  time  and  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5. 

Any  person,  organization,  or  govern- 
mental agency  having  an  interest  in  the 
wages  determined  as  prevailing  is  en- 
couraged to  submit  wage  rate  informa- 
tion for  consideration  by  the  Deparf- 
ment.  Further  information  and  self -ex- 
planatory forms  for  the  purpose  of  sub- 
mitting this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Office  of  Special  Wa«e  Standards,  Divi- 
sion of  Wage  Determinations,  Washing- 
ton. D.C.  20210.  The  cause  for  not  utiliz- 
ing the  rule-making  procedures  pre- 
scribed in  5  U.S.C.  553  has  been  set  forth 
in  the  original  General  Wage  Determi- 
nation Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being  modi- 
fled  and  their  dates  of  publication  in  tHe 
Federal  Register  are  listed  with  each  State. 


Alabama: 
AL76-1134 


Dec.  3,  1976. 


California : 

CA76-5120;   CA76-5121 Dec.  28,  1976. 

Illinois: 

IL76-2078;    rL76-2080 Aug.  13,  1976. 

IL76-2128 Oct.  22,   1976. 

IL76-2145   Dec.  3,  1976. 

IL76-2153 Nov.  26.  1976. 

Iowa: 

IA76-H47 Sept.  10,  1976. 

IA76-4150 Sept.  17,  1976. 

IA76-4173;   IA76-4174 Oct.   15,   1976. 

IA76--1185   Nov.  19.  1976. 

Louisiana: 

LA76-4187 DO' 

Michigan: 

MI76-2139 Do. 

Mississippi : 

MS76-1020   — Jan.  30,   1976. 

New  Jersey : 

NJ76-3248;    NJ76-3249 Oct.   1,   1976. 

Oklahoma: 

OK76-4017   .  — Feb.  6,  1976. 

OK76-4138   July  30,   1976. 

OK76-4160   Oct.    1,    1976. 

Puerto  Rico: 

PR76-3089;  PR75-3090;  PR 

75-3091    Aug.  8,  1975. 

Texas '. 

TX76-^049    Feb.  20,   1976. 

TX76-4118    July  16,  1976. 

TX76^164:         TX76-4168; 
TX76-4169;     TX76-4170; 

TX76-4171    Oct.   8,   1976. 

TX76-4183    Nov.   12,  1976. 

TX76-4192    Dec.   17,   1976. 

TX76-4193;         TX76-4194; 

TX76-4195;  TX76-^197--     Dec.  28,   1976. 
Virginia: 

AP-805 May  4.   1973. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 

Supersedeas  Decision  numbers  are  in 
parentheses  following  the  numbers  of  the 
decisions  being  superseded. 

AK77-5002    (AK77-5009) --     Jan.  4,   1977. 
Florida : 

AR-4050  (FL77-1003) Nov.  15,  1974. 

Iowa: 

IA76-4099  (IA77-4004) June  18,  1976. 

NE76-4180  (NE77-4003).--  Oct.  29,  1976. 
New  Hampshire: 

NH76-2093    (NH77-2001)-.  July  30,  1976. 

NH76-2113  (NH77-2tl02)-.  Sep.  17,  1976. 
Ohio: 

OH76-2070   (OH77-2005).-  June   4,    1976. 

OH76-2077    (OH77-2005)  ..  June  18,  1976. 

OH76-2086,  OH76-2088 

(OH77-2005)    July  30.   1976. 

OH76-2087   (OH77-2005) --  July  23,  1976. 

OH76-2115   (OH77-2005)-.  Sept.  24,  1976. 

OH76-2118  (OH77-2005)--  Oct.  1,  1976. 
South  Carolina : 

SC76-1037  (SC77-1008)--.  Mar.  5,  1976. 
Texas: 

TX76-4128    (TX77-4007)..  July  23,  1976. 

TX76-4152    (TX77-t006)--  Sept.  24,  1976. 

TX76-4157  (TX77-4005).-  Oct.  1,  1976. 
Washington: 

AQ-1109   (WA77-5008) -May  24,   1974. 

Signed  at  Washington,  D.C,  this  14th 
day  of  January  1977. 

Ray  J.  Dolan, 
Assistant  Administrator, 
Wage  and  Hour  Division. 
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5-year  Compilation  of 
Presidential  Documents 


Code  of  Federal  Regulations 

TITLE  3— THE  PRESIDENT 

1971-1975  Compilation 


Contains  the  full  text  of  documents  signed  by  the  President  during 
1971-1975  and  published  in  the  Federal  Register.  Ancillary  tables  and 
an  index  are  included.  This  publication  is  not  part  of  the  regular  series 
of  the  Code  of  Federal  Regulations  and  must  be  ordered  separately. 
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MONDAY,  JANUARY  24,  1977 


highlights 


PRESIDENTIAL  PROCLAMATION  OF  PARDON         4391 

EXECUTIVE  ORDER  RELATING  TO  PROCLAMA- 
TION OF  PARDON 4393 

PART  I: 

MEDICAID 

HEW/SRS  terminates  payment  for  inpatient  services  in 
certain  institutions;  effective  4-25-77 4125 

EDUCATIONAL  AGENCIES  AND  INSTITUTIONS 

HEW/OE  request  comments  by  2-23-77  on  collection  of 
information  and  data 4219 

NONGOVERNMENTAL  GRANTEES 

HEW  amends  grant  provisions;  comments  by  3-10-77    .     4137 

FOSTER  GRANDPARENT  AND  SENIOR 
COMPANION  PROGRAMS 

ACTION  revises  schedule  of  income  eligibility  levels  4159 

TELECOMMUNICATIONS 

HEW  proposes  grant  program  supporting  demonstra- 
tions of  social  service  applications;  comments  by 
3-10-77...- 4135 

FOREIGN  EXCHANGE 

Treasury  revises  reporting  requirements;  effective 
1-24-77    4121 

INSURED  LOANS 

USDA/FmHA  provides  management  assistarice  to 
individual  applicants  and  borrowers;  effective  1-24-77..     4111 

INTERNATIONAL  CARGO  SECURITY 

Treasury/CS  provides  for  use  of  certain  security  seals; 
effective  4-25-77 4120 

LAND  MOBILE  RADIO  SYSTEMS 

FCC  publishes  interim  licensing  criteria  for  U.S./Canada 

tx>rder  vicinity     4158-^ 

THIRD  CUSS  MAIL 

PS  delays  compliance  date  for  bulk  rate  preparation 
requirements  4228 

STAMPS 

PS  provides  for  single  rvational  policy  on  release,  sale, 

and  discontinuance;  effective  1-21-77 4123 

RECLOSABLE  RUSTIC  BAGS 

ITC  issues  determination _ 4222 


coHTuwa  msioc 


reminders 


(The  Itenu  In  this  list  were  e<Utorlall7  compiled  as  an  aid  to  Federal  Recistxr  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
i%nlflcance.  Since  this  list  U  Intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


CPSC — Banned     hazardous     substances; 

modification  or  replacement 55869; 

12-23-76 
DOT/FAA — Airworthiness  directives; 

Beech. 55331;  12-20-76 

Alteration  of  restricted  area;  Las  Vegas, 

Nev 52858;   12-2-76 

Decision;  noise;  propeller-driven  small 
airplanes  submitted  to  the  FAA  by 
EPA 56056;   12-23-76 


ICC — Exemptions;     air     terminal     areas; 
Miami  and  Fort  Lauderdale,   Fla. 

45011;  10-14-76 

Treasury/CS — Grand  Rapids,  Mich.,  Erie, 

Pa.;  customs  duties 55871-72; 

I  12-23-76 


List  of  Public  Laws 


Note:  No  public  bills  which  have  become 
law  were  received  by  the  Office  of  the  Federal 
Register  for  Inclusion  In  today's  List  or 
Public  Laws. 


I 


I 
AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS     '' 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

^ 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/OH  MO 

CSC 

DOT/OH  MO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 

HEW/ FDA 

• 

HEW/ FDA 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday.  \  I 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration. Washington,  D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page.  , 


Publlabed  dally,  Monday  through  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 
holidays) ,  by  the  OiBce  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services 
Administration,  Washington.  D.C.  20408,  under  the  Federal  Regiater  Act  (49  Stat.  600,  as  amended:  44  U.S.C.. 
Ch.  16)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I) .  Distribution 
is  made  only  by  the  Supeclntendent  of  Documents,  U.S.  Governmant  Printing  Office,  Washington,  D.C.  20402. 

The  Fedeial  Becistes  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  issued 
by  Federal  agencies.  These  incl-ud*  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  efllect.  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Documents  are  on  file  for  public  InspecUon  In  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  Issuing  agency. 

The  Feder&i.  RECisTEa  will  be  furnished  by  mall  to  subscribers,  free  of  postage,  for  $6.00  per  month  or  $50  per  year,  payable  • 
in  advance.  The  charge  for  individual  copies  is  76  cents  for  each  issue,  or  76  cecta  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Docmaents.  VS.  Ctovemment  Printing  Office,  Washington, 
DC  20402. 

There  are  no  restrictions  on  the  republication  of  material  appearing  in  ttie  Fkdebal  Btcxstes. 
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INFORMATION  AND  ASSISTANCE 


Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  by  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  issue: 

Subscriptions  and  distribution 

"Dial  •  a  -  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
issue). 

Scheduling  of  documents  for 
publication. 

Copies  of  documents  appearing  in 
the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulations  (CFR).. 
Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proctama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents....  523-5235 

Index  523-5235 

PUBLIC  LAWS: 

Public  Law  dates  and  numbers 523-5237 

Slip  Laws 523-5237 

U.S.  Statutes  at  Large 523-5237 

Index  523-5237 

U.S.  Government  Manual 523-5?30 

Automation    523-5240 

Special  Projects 523-5240 


HIGHLIGHTS— Continued 


MEETINGS— 

CAB:    -Commuter    Airline    Association    of    America, 

2-2-77   4178 

CRC:  State  Advisory  Committees: 

Delaware.  2-9-77 4185 

Illinois,  2-8-77 4185 

Indiana,  2-13  and  2-14-77 4185 

Iowa,    2-11-77 4185 

Kentucky,  2-10-77 4185 

Minnesota,  2-11  and  2-12-77 4186 

New  Hampshire,  2-15-77 4186 

Oklahoma,  2-10  and  2-11-77 4186 

Vermont,    2-21-77 4186 

Commerce/DIBA:  Computer  Systems  Technical  Ad- 
visory Committee  (Licensing  Procedures  Subcom- 
mittee),   2-&-77 4186 

DOD:  Defense  Science  Board,  2-16  and  2-17-77 4188 

Defense  Science  Board,  Task  Force  on   Nuclear 

Proliferation,  2-14  and  2-15-77 4188 

Defense  Science  Board,  Task  Force  on  Verification, 

2-11-77    4188 

Army:  Armed  Forces  Epidemiological  Board,  Ad  Hoc 

Subcommittee  on  Influenza,  2-9-77 4187 

EPA:  Science  Advisory  Board's  Environmental  Health 
Advisory  Committee,  Study  Group  on  Mutagenicity 
Testing,   2-10-77 4190 

HEW/NIH:  Sickle  Cell  Disease  Advisory  Committee, 

2-8  and  2-9-77 4219 

ITC:  Government  in  the  Sunshine,   1-24,  2-1,  and 

2-3-77 4221,  4222 

NFAH:  Education  Programs  Panel,  2-14-77 4222 

NRC:  Reactor  Safeguards  Advisory  Committee,  Sub- 
committee on  Regulatory  Activities,  2-9-77 4226 

Reactor  Safeguards  Advisory  Committee,  Subcom- 
mittee on  Seismic  Activity,  2-8  and  2-9-77 4227 

NSF:  Science  Education  Directorate's  Program  Re- 
view,   2-1-77 4223 

PART  II: 

PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS  - 

HEW/PHS  proposes  procedures  for  assumption  of  cer- 
tain  review  responsibilities,   acceptance  of  cortclusive 


claims  payment  determinations,  and  correlation  of  cer- 
tain functions;  comments  by  3-25-77 


PART  III: 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

HUD/FIA  publishes  list  of  eligible  communities,  3nd  final 
flood  elevation  determinations 

PART  IV: 

CONTRACT  MARKETS 

CFTC   revises   policy  statement   on   indemnification   of 
certain  officers,  directors,  and  officials 

PART  V: 

NONDISCRIMINATION 

DOT/FRA  issues  provisions  for  federally  assisted  rail- 
road programs;  effective  1-17-77 


4255 


4263 


4281 


4285 


PART  VI: 

SITE  AND  NEIGHBORHOOD  STANDARDS 

HUD  proposes  revision  for  certain  sutisidized  housing; 
comments  by  3-2-77 

PART  VII:  . 

EXECUtlVE  ORDERS  AND  PRESIDENTIAL 
PROCLAMATIONS 

The  President  issues  Proclamations  4481,  4482  and 
Executive  Orders  11958,  11959,  11960,  11961,  11962, 
11963,  11964,  11965,  11966 

PART  VIII: 

BUDGET  RESCISSIONS  AND  DEFERRALS 

0MB  publishes  rescission  proposals  and  new  deferrals 

PART  IX: 

PRESIDENTIAL  PROCLAMATION  OF  PARDON 

EXECUTIVE  ORDER  RELATING  TO  PROCLAMA- 
TION OF  PARDON     


4295 
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4305 

4333 

4381 

4393 
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THE  PRESIDENT 

nuclMiiiUoiii 

American  Heart  Month 4307 

Diled  milk  mixtures,  imports;  lim- 
itation       4309 

Bardon,  Presidential  Proclamation 

of    4391 

Bucutive  Orders 

Agricultural  trade  development 
and  assistance,  reporting  func- 
tions ;  authority  delegation 4325 

Arms  export  controls;  administra- 
tion      4311 

Convention  on  the  International 
Regulations  for  Preventing  Col- 
lisions at  Sea,  1972;  implemen- 
tation       4327 

Foreign    assistance    and    related 

fimctions;    administration. _-__     4315 

Generalized  System  of  Prefer- 
ences, eligible  articles;  modifi- 
cation   •---     4317 

Humanitarian  Service  Medal;  es- 
tablishment      4329 

International  investment  surveys; 

delegations  of  authority 4321 

{Resident's  Advisory  Board  on  In- 
ternational Investment;  estab- 
lishment        4323 

Public  international  organiza- 
tions; entitlement  to  privileges, 
exemptions,  and  immimities 4331 

Pardon,  Executive  order  relating 

to  Proclamation  of 4393 

EXECUTIVE  AGENCIES 
ACTION 

Notices 

Poster  grandparent  and  senior 
companion  programs ;  income 
eligibility  levels;  schedules 4159 

AQRICULTURAL  MARKETING  SERVICE 

Rules 

Lemons  grown  in  California  and 
Arizona   4111 

Proposed  Rules 
Milk  marketing  orders: 
Ohio  VaUey 4127 

MBRICULTURE  DEPARTMENT 

See  also  Agricultural  Marketing 
Service;  Farmers  Home  Ad- 
ministration; Federal  Crop  In- 
surance Corporation:  Forest 
Service. 

Notices 

Committees;    estsibllshment,    re- 
newals, etc. : 
U.S.     Meat     Animal     Research 
Center  Advisory  Committee.  _     4J.60 

MtMY  DEPARTMENT 


Meetings: 
Epldemlfdogical  Board,  Armed 
Forces  


4187 


contents 


ARTS  AND  HUMANITIES,  NATIONAL 
FOUNDATION 

Notices 

Meetings: 
Education  Programs  Panel 4222 

aVIL  AERONAUTICS  BOARD 

Rkjies 

Charters : 
Supplemental    air    transporta- 
tion   certificates,     conditions 
and      limitations;      editorial 

ameudment 4118 

Trips  and  special  services;  edi- 
torial amendment 4117 

Military  transportation;  exemp- 
tion of  air  carriers;  reasonable 
level  of  compensation,  etc.;  edi- 
torial amendment 4118 

Notices 

Flares,    domestic    passenger;    In- 

crea.^e;    various  passengers *4|181 

Meetings : 
Commuter   Airline    Association 

of  America 4178 

Hearings,  etc.: 

Ephrata-Moses    Lake    deletion 

case 4183 

International     Air     Transport 

Association   (2  documents)--     4jl84 
Las    Vegas-Dallas /Fort    Worth 

nonstop  service  investigation.     4184 
Seaboard  World  Airlines,  Inc.    4178 
United  Air  Lines,  Inc.  _(2  docu- 
ments*    4179,  4180 

World  Airways 4181 

CIVIL  RIGHTS  COMMISSION 
Notices 

Meetings;  State  advisory  commit- 
tees: 

Delaware 4185 

Illinois  4185 

Indiana  4185 

Iowa   4185 

Kentucky 4185 

Minnesota  (2  documents) 4185 

New  Hampshire 4186 

Oklahoma 4186 

Vermont 4186 

COMMERCE  DEPARTMENT 

See  Domestic  and  International 
Business  Administration;  For- 
eign Trade  Zones  Board. 

(X)MMODITY  FUTURES  TRADING 
COMMISSION 

Rules 

Commodity  Exchange  Act  regula- 
tions, etc.: 
Floor  brokers  and  futures  com- 
mission merchants,  trading 
standards,  and  records ;  exten- 
sion of  comment  period 4120 

Proposed  Rules 

Commodity  Exchange  Act  regula- 
tions, etc.: 
Futures  commission  merchants, 
trading  standards,  and  rec- 


ords; extension  of  comment 
period;  cross  reference 4134 

Notices 

OflBcers,  directors,  et  al.,  of  ex- 
changes; indemnification;  re- 
vised policy  statement 4281 

COPYRIGHT  OFFICE,  LIBRARY  OF 
CONGRESS 

Proposed  Rules 

Termination  of  transfers  and  li- 
censes covering  extended  re- 
newal term;  extension  of  com- 
ment period 4184 

CUSTOMS  SERVICE 

Rules 

Financial    and    accounting    pro- 
cedures and  transportation  in 
bond,  etc.: 
Customs  seals 4120 

DEFENSE  DEPARTMENT 
See  also  Army  Department. 
Notices 
Meetings : 
Science  Board  Advisory  Com- 
mittee      4188 

Science  Board  task  f(»t;es    (2 
dociunents)  4188 

DOMESTIC  AND  INTERNATIONAL 
BUSINESS  ADMINISTRATION 

Notices 

Meetings: 
Computer    Systems    Technical 
Advisory  Committee;  Licens- 
ing  Procedures   Subcommit- 
tee   4186 

EDUCATION  OFFICE 

Notices 

Information  collection  and  data 

acquisition  activity ;  description; 

Inquiry 4219 

ENERGY  RESEARCH  AND  DEVELOPMENT 
ADMINISTRATION 

Rules 

Procurement;     unsolicited     pro- 
posals       4124 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rules 

Air  quality,  pollution,  and  pollut- 
ants ;  new  source  review : 
Sout2i  Carolina;  authority  dele- 
gation   4124 

Proposed  Rules 

Air  quality  implementation  plans; 
various  States,  etc.: 

Alalmma 4134 

North  Carolina 4135 

Notices 

Air  pollution;  standards  of  per- 
formance for  new  stationary 
sources: 
South  Carolina;  authority  dele- 
gation      4188 
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CONTENTS 


Meetings: 

Science  Advisory  Board's  Elnvl- 
ronmental  Health  Advisory 
Committee,  Study  Group  on 

Mutagenicity 4190 

Pesticide    chemicals;     tolerances, 
exemptions,  etc.;  petitions: 
BASF  Wyandotte  Corp.;  correc- 
tion       4188 

FARMERS  HOME  ADMINISTRATION 

Rules 

Loan  and  grant  programs  (indi- 
vidual) : 
Management  assistance  to  indi- 
vidual borrowers  and  appli- 
cants       *m 

Notices 

Disaster  said  emergency  areas: 

North  Dakota *J59 

South  I>akota 4159 

FEDERAL  AVIATION  ADMINISTRATION 

Rules 

Airworthiness  directives: 

Beech *li° 

Boeing  (2  documents) 4113,  4115 

Cessna  (2  documents) 4115,  4116 

CcHitrol  zones  and  transition  areas 

(2  documents) ^H"? 

Noise  standards : 
Propeller-drivai      small      air- 
planes; correction 4113 

VOR  Federal  airways,  jet  routes, 
area  high  routes,  and  r«x>rtlng 
points;  correction 4117 

Proposed  Rules 

Airport  €dd  program;  nondiscrimi- 

nati(Hi;    correction 4134 

Transition  areas  (4  dociunents)  __  4132, 

4133 

Notices 

Area  navigation  policy  statement; 
correction  4228 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Proposed  Rules 

FM  broexlcast  stations;   table  of 
assignments : 

Georgia   4157 

Public  safety  radio  services : 
Land  mobile  radio  systems,  pri- 
vate;    interconnection    with 
public  telephone  netwoit;  ex- 
tension of  time 4158 
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Domestic    public    radio   services; 

applications  accepted  for  filing-     4176 

Emergency     Broadcast     System; 

closed  circuit  test 4177 

FM  and  TV  translator  applica- 
tions ready  and  available  for 
processing 4177 

Land  mobile  radio  systemus  in  US/ 
Canada  border  vicinity;  interim 
licensing  crit^a 4178 

Hearings,  etc.: 
American  Teleidione  and  Tele- 
graph Co 4160 


FEDERAL  CROP  INSURANCE 
CORPORATION 

Rules 

Crop  insurance,  various  commodi- 
ties: 
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FEDERAL  HOUSING  COMMISSIONER— 
OFRCE  OF  ASSISTANT  SECRETARY  FOR 
HOUSING 

Proposed  Rules 

Subsidized     housing;      site      and 

neighborhood  standard 4296 

FEDERAL  INSURANCE  ADMINISTRATION 


Rules 

Flood    Insurance    Program,    Na- 
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tional; flood  elevation  deter- 
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Texas  (2  documents) 4265, 
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Flood  Insurance  Program,  Na- 
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HUnois  (4  documents)  -  4269, 4274,  4275 
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4276 

Minnesota 4276 
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certificates : 
Armadores       Regina       Magna 

S.A.   4190 
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Co.  Ltd 4191 

Freight  forwarder  licenses : 

Joseph,  Gerson  M.,  et  al 4191 
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Chicago  Reglmal  Port  District 
Transoceanic  Termmal  Corp. 
and  Calumet  Barge  Terminal, 
Inc.   4190 

FEDERAL  POWER  COMMISSION 
Notices 

Hearings,  etc.: 
American  Electric  Power  Service 

Corp. 4191 

Arkansas  Louisiana  Gas  Co 4191 

Arkansas  Oklahoma  Gas  Corp., 

et  al 4192 

Arkansas  Power  &  Light  Co 4192 

Baca   Gas   Gathoing    Sjrstem, 

Inc.  4193 

Bangor  Hydro  Electric  Co 4193 


Blue  Dolphin  Pipe  Line  Co 

Boston  Edison  Co 

Cleveland  EHectric  Illuminating 

Co.,  etal 

Colimibia     Gas     Transmission 

Corp. 

Connecticut    Light    and   Power 

Co.  (2  documents) 

Consolidated  Gas  Supply  Corp- 

Continental  Oil  Co.,  etal 

Dorfman  Production  Co.,  Opera- 
tor      - 

El  Paso  Electric  Co 
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Great  Lakes  Gas  Transmission 

Co. 

Interstate  Power  Co 

Iowa  Power  and  Light  Co 

Iowa  Public  Service  Co 

Kansas  City  Star  Co 

Lac  Vieux  Desert  Riparian  Own- 
ers Association,  Inc.  and  Wis- 
consin   Valley    Improvement 

Co. 

Mishawaka,  City  of,  et  al.  v. 
American  EHectric  Power  Co.. 

et  al 

Mississippi  River  Transmissicm 

Corp.  (2  documents) 4200 

Mcmtana -Dakota  Utilities  Co.. 
Natural  Gas  Pipe  Line  Co.  of 
America  (3  documents)  __  4202 

Nevada  Irrigation  District 

New  England  Power  Co 

Niagara  Mohawk  Power  Corp_- 

Northem  Natural  Gas  Co 

Northern     States     Power     Co. 

(Wisconsin)    __ 

Northwest  Pipeline  Corp 

Orange  and  Rockland  Utilities. 
Inc.    and    Rockland    Electric 

Co. 

Pacific  Indonesia  LNG  Co 

Panhandle    Eastern    Pipe    Ldne 

Co. 

Portland  General  Electric  Co_ . . 
Public     Service     Co.     of     New 

Hampshire 

Shield,  Fred  W 

Southern  Natural  Gas  Co 

Tenneco  LNG,  Inc 

Tenneco  Oil  Co 

Texas  Power  &  Light  Co 

Transcontinental  Gas  Pipe  Line 

Corp. 

Transwestem  Pipeline  Co 

Union  Electric  Co.  (2  docu- 
ments)     

United  Gas  Pipe  Line  Co.  and 

Mid  Louisiana  Gas  Co 

United  Gas  Pipe  Line  Co 

Virginia    Electric    and    Power 

Co 

Wisconsin  Public  Service  Corp-  - 

Wisconsin  Valley  Improvement 

Co. 
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FEDERAL   RAILROAD  ADMINISTRATION 
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Railroad  Revitsdlzation  and  Reg- 
tilatory  Reform  Act  of  1976 : 
Nondiscrimmation  In  railroad 
financial  assistance  programs; 
affirmative  action  leoolre- 
ment — .     4285 

Notices 

Petitions  for  exemptions,  etc: 

Sierra  RaUroad  Co 4228 
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Notices 

Applications,  etc.: 

Bancorp  of  Wisconsin 4213 

Mountain    Financial    Services, 

Inc 4213 

SeUon,  Inc 4214 

FEDERAL  TRADE  COMMISSION 

Rules 

Prohibited  trade  practices: 
American  Academy  of  Ortho- 
paedic Surgeons 4118 

American  College  of  Obstetri- 
cians and  Gynecologists 4119 

FOREIGN-TRADE  ZONES  BOARD 

Notices 

FOreiign-trade  zone  applications: 


4187 
4186 


Portsmouth,  Va 

Shenandoah,  Ga 

FOREST  SERVICE      . 

Notices 

Bivironmental  statements;  avall- 
abUity,  etc.: 
Boise    and    Payette    National 
Forests,  South  Fork  Salmon 
River  Planning  Unit.  Idaho. .    4160 

GENERAL  ACCOUNTING  OFFICE 

Notices 

Regulatory  reports  review;   pro- 
posals       4215 


GENERAL  SERVICES  ADMINISTRATION 

Notices 

Authority  delegations: 
Defense  Secretary 4215 

HEALTH.  EDUCATION  AND  WELFARE 
DEPARTMENT 

See  also  Education  Office;  Health 
Services  Admlnlstratlcwi;  Na- 
tional Institutes  of  Health; 
Public  Health  Service;  Social 
and  Rehabilitation  Service. 

Proposed  Rules 

Orants,  administration: 
Nongovernmental  grantees,  ex- 
tension of  applicability  and 

general  revision 4137 

Telecommunications  technolo- 
gies, social  service  application 
demonstrations 4135 

HEALTH  SERVICES  ADMINISTRATION 
Notices 

Professional     Standards    Review 
Organizations ;    nominations, 
designations,  etc.: 
Califomia  (2  documents)—  4215,  4218 

New  Jersey 4217 

New  York 4216 

North  Carolina . 4216 

Virginia  (2  documents)  __  4216,  4217 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  also  Federal  Housing  Commis- 
sioner— Office  of  Assistant  Sec- 
retary for  Housing:  Federal  In- 
surance Administration. 
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Proposed  Rules 

Low-income  housing: 
.Housing    assistance    payments 
program;  Section  8  new  con- 
struction and  substantial  re- 
habilitation projects 4300 

INTERIOR  DEPARTMENT 

See  Land  Management  Bureau; 
Reclamation  Bureau. 

INTERNAL   REVENUE   SERVICE 
Rules 

Income  taxes: 
Investment  credit  for  movie  and 

television  films;  correction 4121 

Various  elections  under  Tax  Re- 
form Act  of  1976;  correc- 
tion      4121 

INTERNATIONAL  TRADE  COMMISSION 
Notices 

Import  investigations: 

Reclosable  plastic  bags 4222 

Meetngs  (3  docluments) 4221,  4222 

INTERSTATE  COMMERCE  COMMISSION 

Rules 

Practice  rules  and  list  of  forms: 
Application  protests 4126 

Notices 

Foiu1;h  section  applications 4229 

Hiearing  assignments 4229 

LAND  MANAGEMENT  BUREAU 
Notices 

oa  and  gas  leasing;  Outer  Con- 
tinental Shelf 4221 

Withdrawal    and    reservation    of 
lands,  proposed,  etc.: 
Idaho   4230 

LIBRARY  OF  CONGRESS 

See  Copyright  Office. 

MANAGEMENT  AND  BUDGET  OFFICE 
Notices 

Budget  rescissions  and  deferrals—    4333 

qiONAL  INSTITUTES  OF  HEALTH 

Notices  ' 

Meetings: 
Sickle    Cell    Disease    Advisory 
Committee    4219 

NATIONAL  SCIENCE  FOUNDATION 

Notices 

Science    Education    Directorate's 
Program  Review 4223 

NUCLEAR  REGULATORY  COMMISSION 

Notices 

Applications,  etc.: 
Arkansas  Power  and  Light  Co., 

et  al 4223 

Consolidated  Edison  Co.  of  New 

York,  Inc 4225 

Consumer  Power  Co 4224 

Florida  Power  and  Light  Co.—    4224 
Houston    Lighting    and    Power 

Co.,  et  al 4225 

Indiana  and  Michigan  Electric 

Co.  et  al— . 4225 

FMiblic  Service  Co.  of  Indiana, 

Inc    4226 


Virginia  Electric  and  Power  Co. 

Westinghouse  Electric  Corp 

Meetings: 

Reactor  Safeguards  Advisory 
Committee,  Sutwommlttee  on 
Regulatory  Activities 

Reactor  Safeguards  Advisory 
Committee,  Subcommittee  on 
Seismic    Activity 

POSTAL  SERVICE 

Rules 

Inspection  service,  philately,  and 
special  cancellations: 
Commemorative     stamps     and 
new  stamp  issues;  single  na- 
tional policy 

Notices 

Preparation  requirements  for  bulk 
rate  third  class  mail;  erroneous 
interpretation  and  delayed  com- 
pliance date 

POSTAL  SERVICE  COMMISSION 
Notices 

Public  service  costs;  hearing 


4226 
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4227 


4123 


4228 


4184 


PUBLIC  HEALTH  SERVICE 
Rules 
Grants: 
Regional     medical     programs; 
CFR  correction 

Proposed  Rules 

Professional  standards  review: 
Claims  payment,  conclusive  ef- 
fect of  PSRO  determinations- 
Medicare,  Medicaid,  and  Title  V 
agencies;  correlation  of  func- 
tions with  PSROs 

Organizations  designated  as 
conditional  PSROs;  assimip- 
tion  of  review  responsibility. 

RECLAMATION   BUREAU 
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Environmental  statements;  avail- 
ability, etc.: 
Coronado  Project,  Ariz 


4125 
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4260 
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4220 


SOCIAL  AND  REHABILITATION 

SERVICE 
Rules 

Medical  assistance  programs: 
Inpatient  services  in  certain  in- 
stitutions; payment  termina- 
tion      4125 

TRANSPORTATION   DEPARTMENT 

See  Federal  Aviation  Administra- 
tion; Federal  Railroad  Admin- 
istration. 

TREASURY  DEPARTMENT 

See  also  Customs  Service;  Inter- 
nal Revenue  Service. 
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Foreign  exchange;  reporting  re- 
quirements       4121 
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Committees;  establishment,  re- 
newals, etc.: 
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lic Needs  Advisory  Commit- 
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Tax  treaties.  Income;  various 
countries;  list . 4229 
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This  section  of  the  FEDERAL  REGISTER  contains  regulatory  documents  having  general  applicability  and  legal  effect  most  of  which  are 
keyed  to  and  codified  In  the  Code  of  Federal  Regulations,  which  is  published  under  50  tRIes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  first  FEDERAL 
REGISTER   issue  of  each   month. 


Title  7 — Agriculture 

CHAPTER  IV— FEDERAL  CROP  INSUR- 
ANCE CORPORATION,  DEPARTMENT  OF 
AGRICULTURE 

PART  401 — FEDERAL  CROP  INSURANCE 

Subpart — Regulations  for  the  1969  and 
Succeeding  Crop  Years 

Closing  Dates;  Correction 

In  FR  Doc.  76-34535.  appearing  at  page 
51582  in  the  Federal  Registes  of  Novem- 
ber, 23,  1976,  paragraph  (a)  of  S  401.103, 
appearing  at  the  left  hand  column  of 
page  58583,  under  the  heading  "Sugar 
Beets"  is  corrected  to  read  as  follows: 

§  401.104      Application  for  insurance. 

(a)   •  *  * 
(Closing  Dates) . 
•  *  •  *  • 

Sugar  beets: 

Imperial  County,  Calif Aug.  31. 

All  other  States Apr.  15. 

Warren  E.  Dirks, 
Manager,  Federal 
Crop  Insurance  Corporation. 

[PR  Doc.77-2097  PUed  l-21-77;8;45  am] 


CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS.  VEGE- 
TABLES, NUTS),  DEPARTMENT  OF 
AGRICULTURE 

[Ijemon  Regulation  76] 

PART  910 — LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitation  of  Handling 

Preamble 

This  regulation  fixes  the  quantity  of 
California-Arizona  lemons  that  may  be 
shipped  to  fresh  market  during  the 
weekly  regulation  period  January  23-29, 
1977.  It  is  issued  pursuant  to  tiie  Agri- 
cultural Marketing  Agreement  Act  of 
1937,  as  amended,  and  Marketing  Order 
No.  910.  The  quantity  of  lemons  so  fixed 
was  arrived  at  after  consideration  of 
the  total  available  supply  of  lemons,  the 
quantity  of  lemons  currraitly  available 
for  market,  the  fresh  market  demand 
for  lemons,  lemon  prices,  and  the  rela- 
tionship of  season  average  returns  to  the 
parity  price  for  lemons. 

§  910.376      Lemon  Regulation  76. 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  910,  as  amended  (7  CFR  Part 
910),  r^;ulatlng  the  handling  of  lemons 
grown  in  California  and  Arizona,  effec- 
tive under  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 


Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  and  upon  "the  basis  of  the  recom- 
mendations ftnd  information  submitted 
by  the  Lemon  Administrative  Commit- 
tee, established  under  the  said  amended 
marketing  sigreement  and  order,  and  up- 
on other  available  informdtion,  it  is 
hereby  found  that  the  limitation  of  han- 
dling of  such  lemons,  as  hereinafter  pro- 
vided, will  tend  to  effectuate  the  de- 
clared policy  of  the  act. 

(2)  The  need  for  this  regulation  to 
limit  the  quantity  of  lemons  that  may  be 
marketed  during  the  ensuing  week  stems 
from  the  production  and  marketing  sit- 
uation confronting  the  lemon  industry. 

(i)  The  committee  has  submitted  its 
recommendation  with  respect  to  the 
quantity  of  lemons  it  deems  advisiUile  to 
be  handled  during  the  ensuing  week. 
Such  recommendation  resulted  from 
consideration  of  the  factors  enumerated 
in  the  order.  The  committee  further  re- 
ports the  demand  for  lemons  is  easier 
this  week  due  to  the  extremely  cold 
weather.  Average  f.o.b.  price  was  $5.13 
per  carton  the  week  ended  January  15, 
1977  compared  to  $4.99  per  carton  the 
previous  week.  Track  and  rolling  sup- 
plies at  100  cars  were  up  20  cars  from 
last  week. 

<ii)  Having  considered  the  recom- 
mendation and  information  submitted 
by  the  ccHnmlttee,  and  other  available 
information,  the  Secreteoy  finds  that 
the  quantity  of  lemons  which  may  be 
handled  should  be  fixed  as  hereinafter 
set  forth. 

(3)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub- 
lic interest  to  give  preliminary  notice,  ei- 
gage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
regulation  imtil  30  days  after  publication 
hereof  in  the  Federal  Register  (5  U.S.C. 
553)  because  the  time  intervening  be- 
tween the  date  when  information  i^xm 
which  this  regulation  is  based  became 
available  and  the  time  when  this  regu- 
lation must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient,  and  a  reasonable  time  is 
permitted,  imder  the  circumstances,  for 
preparation  for  such  effective  time;  and 
good  cause  exists  for  making  the  provi- 
sions hereof  effective  as  hereinafter  set 
forth.  The  committee  held  an  open  meet- 
ing during  the  current  week,  after  giv- 
ing due  notice  thereof,  to  ccmsider  supply 
and  market  conditions  for  lemons  and 
the  need  for  regulation;  Interested  per- 
sons were  afforded  an  opportunity  to  sub- 
mit- information  and  views  at  tills  meet- 
ing; the  recommendation  and  supporting 
information  for  regulation  during  the  pe- 
riod specified  herein  were  promptly  ssd>- 
mltted  to  the  Department  after  such 
meeting  was  held;  the  provisions  of  this 


regulation,  including  its  effective  time. 
are  identical  with  the  aforesaid  recom- 
mendation of  the  committee,  and  infor- 
mation concerning  such  provisions  and 
effective  time  has  been  disseminated 
among  handlers  of  such  lemons;  it  is  nec- 
essary, in  order  to  effectuate  the  declared 
policy  of  the  act,  to  make  this  regula- 
tion effective  during  the  period  herein 
specified;  and  compliance  with  this  regu- 
lation will  not  require  any  special  prep- 
aration on  the  part  of  persons  subject 
hereto  which  cannot  be  completed  on  or 
before  the  effective  date  hereof.  Such 
committee  meeting  was  held  on  January 
18.  1977. 

(b)  Order.  (1)  The  quantity  of  lemons 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  Janu- 
ary 23,  1977,  through  January  29,  1977. 
is  hereby  fixed  at  180,000  cartons. 

<2)  As  used  in  this  section,  "handled", 
and  "carton(s)"  have  the  same  meaning 
as  when  used  in  the  said  amended  mar- 
keting agreement  and  order. 

(Sees.  1-19,  48  Stat.  31,  as  amended:   7  U  Sf 
601-674) 

Dated:  January  19, 1977. 

Charles  R.  Brader. 
Deputy  Director,  Fruit  and  Veg- 
etable  Division,   Agricultural 
Marketing  Service. 

IFR  Doc.77-2346  Piled  1-21-77:8  45  am) 


CHAPTER  XVIII— FARMERS  HOME  ADMIN- 
ISTRATION, DEPARTMENT  OF  AGRICUL- 
TURE 
SUBCHAPTER  A — GENERAL  REGULATIONS 

PART  1802— SUPERVISION  OF 
BORROWERS 

SUBCHAPTER  I — LOAN  AND  GRANT  PROGRAMS 
(INDIVIDUAL) 

[PmHA  Instruction  1924-Bl 

PART  1924 — MANAGEMENT  ASSISTANCE 
TO  BORROWERS  (INDIVIDUAL) 

Subpart  B — Management  Assistance  to 
Individual  Borrowers  and  Applicants 

On  pages  50272-50274  of  the  Federal 
Register  dated  November  15,  1976,  there 
was  published  a  notice  of  proposed  rule- 
making to  establish  under  Chapter 
XVm,  Title  7,  Subchapter  I — "Loan  and 
Grant  Programs  (Individual),"  a  new 
Part  1924,  "Management  Assistance  to 
Borrowers  (Individual) ,"  in  the  Code  of 
Federal  Regulations.  Subpart  B,  "Man- 
agement Assistance  to  Individual  Bor- 
rowers and  Applicants."  (S§  1924.51- 
1924.100)  of  this  new  Part  1924  is  con- 
solidated, transferred  and  redesignated 
from  various  sections  and  units  of  Sub- 
parts A  through  F  of  Part  1802,  of  this 
Chapter  XVm.  and  has  been  revised  in- 
cluding a  change  in  title.  These  changes 
are  to  clarify  the  regulations  on  manage - 
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ment  assistance  to  Individual  borrowers 
and  to  provide  for  the  assistance  to  better 
fulfill  the  particular  needs  of  the  bor- 
rower and  protect  the  Interest  of  the 
Government. 

•  Interested  persons  were  given  until  De- 
cember 15,  1976,  to  submit  written  ccxn- 
mente.  suggestions  or  objections  regard- 
ing the  proposed  amendments.  All  com- 
ments submitted  were  given  due  con- 
sideration and  with  minor  editorial 
changes,  the  proposed  new  Subpart  B  of 
Part  1924  is  hereby  adopted  and  Is  set 
forth  below. 

Accordingly,  7  CPR  Chapter  XVllI  Is 
amended  as  follows: 

1.  Subparts  A  through  P  of  7  CFR  Part 
1802  are  removed. 

2.  A  new  Subchapter  I,  consisting  at 
this  time  of  Subpart  B  to  new  Part  1924. 
is  added  as  follows: 

Subpart  B — Manageiffent  Asslstanc*  to  Individual 

Borrowers  and  Applicants 
Sec. 

1924.*!  General. 

1924^2  —1924.54  [Reserved). 

1924^6  Management  assistance. 

1924.56  Credit  couniseUng.    ^ 

192437  Planning. 

1924.58  Record  keeping. 

1924.59  Superrtslon. 

1924.60  Analysis. 

192CS1    Nonfarm  enterpiifies. 
1924JB2    State  supplements. 
192463     —1924.100  CReservedJ. 

Adthoritt:  7  UJ3.C.  1989;  42  U.3.C.  1480; 
42  U.8.C.  2492;  5  U.8.C.  301:  Sec.  10  Pub.  L. 
93-357,  88  Stat.  392;  delegation  of  authority 
by  the  Sec.  of  Agrt..  7  CPR  2.23.  delegation 
of  avthorlty  by  the  Asst.  Sec.  for  Rural  Devel- 
opment, 7  CPR  2.70;  delegations  of  authority 
by  Dlr..  OEO  29  PR  14764.  33  PR  9850. 

Subpart  B — Management  Assistance  to 
Individual  Borrowers  and  Applicants 

§  1924..'>1      General. 

•nils  Subpart  sets  forth  policies  for 
providing  management  assistance  to  In- 
dividual applicants  and  borrowers.  Tlie 
term  "Indlvlduai"  as  used  In  this  Sub- 
pcut  also  applies  to  farming  partner^ilps 
and  corporations  receivings  Emergency 
(EBS)  and  SoU  and  Water  (SW>  loans. 
This  subpart  pertains  to  all  Insured  loans 
that  depend  on  farm  income  for  loan  re- 
payment, and  also  provides  for  the  neces- 
sary supervision  and  appropriate  credit 
counseling  for  Rural  Housing  (RH)  loans 
not  dependent  on  farm  Income  for  loan 
repayment 

§§  1924.52-1924.54      [Reserved] 

§  ^924.55     Management  assistance. 

Management  assistance  Includes  the 
folowlng: 

Ca)  Credit  counseling  with  applicants 
and  borrowers. 

<b)  Planning  of  farm  operations  with 
applicants  and  borrowers. 

(c)  Record  Iceeping  by  borrowers. 

<d)  Borrower  supervision,  by  Farmers 
Home  Administration  (FmHA). 

(e)  Analysis  of  borrower  operations 
and/or  enterprises  by  the  borrower  and 
FmHA. 

§  1924.56     Credit  counseling. 

The  County  Supervisor  will  provide 
credit  counseling  to  applicants  and  >x>r- 
rowers,  Including  Individual  RH  appll- 
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cants  and  borrowers,  regarding  prudent 
use  of  credit  In  making  profitable  adjust- 
ments In  operations,  sources  of  available 
credit,  general  conditions  under  which 
credit  Is  usually  available,  and  methods 
of  presenting  requests  for  credit  to  lend- 
ers. 

(a)  In  credit  counseling  with  appli- 
cants who  do  not  qualify  for  FmHA  loans, 
the  County  Supervisor  will: 

(1)  Explain  why  the  applicant  does 
not  meet  FmHA  eligibility  requirements 
and.  If  appropriate,  why  other  credit 
should  be  available. 

(2>  Advise  applicants  on  adjusting 
plans  of  operation  and  credit  requests. 

(b)  In  credit  counseling  with  eligible 
applicants  and  borrowers  the  County 
Supervisor  will: 

(1)  Assist  in  planning  for  the  use  of 
PmHA  and  other  credit. 

(2)  Advise  the  applicant  or  bcTrrower  of 
FmHA's  policy  with  respect  to  the  use  of 
other  credit  and  assist  in  the  determina- 
tion of  the  amount  of  other  credit  best 
suited  for  the  applicant  or  borrower. 

§  1924.57      Planning. 

(aii  Purpose.  Provide  a  basis  for: 
(1.^  Attaining  specific  production  and 
financial  management  objectives. 

(2)  Applicant  or  borrower  manage- 
ment decisions. 

(3)  FmHA  credit  and  management  as- 
sistance determinations. 

(b)  Responsibility  of  applicant  or  bor- 
rower. Applicant  or  lx»rrower  will  com- 
plete the  plans  required  by  FmHA.  This 
will  require  giving  thorough  considera- 
tion to: 

( 1 )  Analyzing  total  resources  available 
and  their  use. 

(2)  Adjustments,  improvements,  prac- 
tices, and  capital  requirements  needed 
for  a  successful  operation. 

(3)  Etetermlnlng  the  gross  income,  ex- 
penses, and  net  Income  that  can  rea- 
sonably be  expected  tiom  the  operation. 

(c)  Resjwnsibility  of  County  Super- 
visor. County  Supervisor  will  assist  the 
applicant  or  lx>rrower  in  completing  the 
plans  required  through: 

il)  Stressing  the  need  to  correlate 
long-time  and  annual  plans  when  both 
are  being  developed. 

42)  Use  of  Icey  farm  management  and 
financial  management  practices.  These 
will  be  established  for  major  farm  enter- 
prises, and  will  be  updated  annually. 
Key  management  practices  not  already 
established  in  an  operation  will  be  con- 
sidered and  incorporated  into  the  opera- 
tion when  developing  long-time  and  an- 
nual plans. 

<3)  Requiring  applicants  when  devel- 
oping their  long-time  and  annual  plans 
to  fully  utilize  plans  developed.  If  any, 
with  the  assistance  of  the  Soil  Conserva- 
tion Service  (SCS) ,  the  Extension  Serv- 
ice (ES) ,  or  other  agency  or  farm  man- 
agement service. 

(4)  Planning  for  the  appropriate  use 
of  income  with  the  applicant.  Priorities 
far  the  use  of  income  follow : 

(i)  Family  living  and  farm  operating 
expenses. 

(11)  Payment  of  scheduled  debt  install- 
ments. 


I 


(ill)  Payment  of  delinquencies  on  se- 
cured debts,  followed  by  payments  on 
delinquent  unsecured  debt 

(iv)  Proper  use  of  anticipated  remain- 
ing income  to  increase  cash  reserve,  or  to 
make  necessary  capital  purchases. 

(v)  Advance  payments  on  chattel  and 
real  estate  debts. 

(5)  Determining  the  feasibility  of  the 
plans.  After  considering  inventory 
changes,  the  net  InccMne  and  cash  flow 
should  be  sufficient  to  enable  the  appli- 
cant to: 

(I)  Pay  all  operating  expenses. 

(II)  Meet  necessary  payments  on  debts. 
(iU)     Maintain    necessary    livestock, 

farm  and  home  equipment,  and  buildings 
to  the  extent  that  such  Items  have  not 
been  provided  for  in  the  operating  ex- 
penses. 

(iv)  Have  a  reasonable  standard  of  liv- 
ing. 

((J)  Long-time  plans  (Form  FmHA 
431-1.  "Long-Time  Farm  and  Home 
Plan").  The  long-time  plan  reflects  the 
long-time  alms  and  objectives  of  fami- 
lies. It  will  be  required  of  each  applicant 
or  borrower  engaged  in  farming  who  is 
receiving  a  loan  when  the  major  adjust- 
ments or  improvements  needed  will  not 
be  completed  the  first  full  crop  year.  The 
long-time  plan,  when  developed,  will  be 
completed  before  preparing  the  annual 
plan,  and  revised  as  conditions  require. 

(e)  Annual  plans  (Form  FmHA  431-2. 
"Farm  and  Home  Plan").  An  annual 
plan  will  be  required  of  each  applicant 
or  borrower  engaged  in  farming  who  re- 
ceives an  FmHA  loan  or  f imds  from  other 
credit  sources  as  a  result  of  PmHA  ex- 
ecuting either  a  subordination  agreement 
or  a  lien  waiver.  Also,  an  annual  plan  for 
a  typical  year  will  be  required  when  in- 
stallments are  deferred  for  more  than 
one  year  or  when  major  adjustments  are 
being  made  to  the  operation.  The  annual 
plan  will  cover  the  12  month  period  (or 
crop  year)  which  most  accurately  re- 
flects the  annual  production  cycle  of  the 
operatlcm. 

(1)  Complete  annual  plans  will  be  re- 
quired for  those  borrowers: 

(1)  Receiving  initial  loans. 

(11)  Receiving  subsequent  F'mHA  loans 
or  fimds  from  other  credit  sources  imder 
P'mHA  subordination  agreements  or  lien 
waivers. 

(2)  Interim  plans  may  be  developed  for 
the  remainder  of  the  current  years  opera- 
tion to  supplement  an  annual  plan  for 
the  following  year  in  those  cases  where 
the  annual  plan  alone  would  not  be  sufla- 
clent  to  accurately  show  the  complete 
cycle  of  operation.  This  plan  will  show 
the  planned  use  of  income  to  be  received 
from  livestock  and  crops  held  for  sale, 
and  cash  on  hand  at  that  time. 

(f)  Documentation  and  revision  of 
plars.  (1)  Plans  will  be  documented  in 
sufficient  detail  to  adequately  reflect  the 
overall  condition  of  the  operation. 

(2)  Initial  and  subsequent  plans  will 
be  revised  whenever  significant  changes 
in  the  borrower's  operation  occur  during 
the  year,  including  change  in  use  of  loan 
funds  or  loan  amount 

The  plan  will  he  matted  "Revision* 
and  changes  noted  by  crossing  out  any 
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original  estimates  and  inserting  new 
estimates  immediately  above.  The  bor- 
rower will  initial  and  date  major  revi- 
sions to  the  plan. 

§  1924.58     Record  keeping. 

(a)  Purpose.  All  borrowers  engaged  in 
farming  must  maintain  and  use  the 
appropriate  type  of  farm  records  which 
after  the  loan  is  made  will  enable : 

(1)  Borrowers  to  make  management 
decisions  and  to  analyze  their  farming 
operations. 

(2)  FmHA  to  determine  eligibility  for 
loan  assistance  and  assist  the  borrowers 
in  analyzing  their  farming  operations 
and  in  msddng  prudent  management  de- 
cisions. 

(b)  Responsibilities.  (1)  Borrowers 
must  select  and  maintain  a  record  keep- 
ing system  which  adequately  meets  the 
needs  of  their  farming  operations  and 
FmHA  requirements. 

(2)  County  Supervisors  will  assist  bor- 
rowers in  selecting,  establishing,  and 
maintaining  record  keeping  systems. 
Such  systems  may  include  the  farm  rec- 
ord bo<*  (Form  FtaHA  432-1,  "Farm 
Family  Record  Book")  available  through 
FmHA,  other  record  bo<^s,  or  a  suitable 
systan  offered  by  a  farm  managqnent 
service,  State  Extension  Service,  or  cmn- 
mercial  record  keeping  or  accounting 
service. 

(3)  The  system  selected  must  provide, 
as  a  minimum,  a  record  of  the  atmual 
cash  flow,  beginning  and  end  of  year 
balance  sheets,  and  an  inctune  state- 
ment. Borrowers  receiving  EM  loans  of 
$250,000  or  more  wiU  be  required  to  use 
a  record  keeping  system  or  accounting 
service  which  provides,  as  a  minimum,  a 
monthly  cash  flow  statement,  beginning 
and  end  of  year  balance  sheets,  and  an 
income  statement, 

§  1924.59      Supervision. 

(a)  Purpose.  Supervision  will  be  given 
by  the  County  Supervisor  to  protect  the 
Government's  Interest  and  to  assist  the 
borrower  in  accomplishing  the  purpose 
of  the  loan. 

(b)  Responsibility  of  County  Supervi- 
sor, The  County  Supervisor  will  deter- 
mine and  select  the  appropriate  method 
of  supervision  to  be  used  in  assisting  each 
borrower. 

(c)  Supervisory  methods.  Supervision 
may  be  given  through  farm  visits,  review 
of  fEum  records,  collateral  inspections, 
meetings  with  borrowers  <m  an  individ- 
ual or  group  basis,  letters,  telephone, 
media  releases,  etc.  Cash  flow  analysis 
and  enterprise  analysis  should  also  be 
used  as  supervisory  methods  when  appli- 
cable. A  complete  record  of  each  visit, 
meeting,  ch-  other  contact  will  be  made  in 
the  case  flle  running  record,  imderscor- 
ing  those  items  which  require  followup 
action. 

(d)  Farm  visits.  (DA  minimum  of  one 
visit  a  year  will  be  made  by  the  County 
Supervisor  to  borrowers  who  have  beoi 
indebted  for  less  than  one  full  crop  year, 
or  classified  as  problem  cases.  Borrowers 
who  have  been  delinquent  more  tlian  1 
year  will  be  visited  by  the  County  Super- 
visor, accompanied  by  the  EMstrict  Direc- 
tor, unless  this  requirement  is  waived  in 


writing  by  the  State  Director  rai  an  In- 
dividual Xiommer  basis  following  a  re- 
view of  the  annual  county  deUnquent 
and  problem  case  review.  In  cases  In- 
volving borrowers  with  RH  loeiM  on  Bon- 
farm  tracts,  periodic  inspecticn  ordi- 
narily will  be  made  only  if  foreclosure 
action  is  lik^  to  be  taken,  the  property 
has  been  abandoned,  or  when  necessary 
to  protect  the  interest  of  the  Govern- 
ment. 

(2)  Visits  will  be  coordinated  with  in- 
spections of  security  iMX>perty  required 
for  the  FmHA  loan  or  locms  owed  by  the 
borrower. 

(3)  The  County  Supervisor  will  use  the 
following  priorities  in  scheduling  routine 
visits: 

(i)  Problem  case  borrowers, 
(ii)  Initial  borrowers, 
(ill)  Borrowers  receiving  annual  pro- 
duction tjrpe  loans. 
(iv)  Other  borrowers. 

§  1924.60     .\nalysis. 

(a)  Purpose.  Analysis  by  the  County 
Supervisor  assists  the  borrower  in  a  re- 
view and  evaluation  of  the  farm  opera- 
tion to  determine  progress,  problems, 
and  corrective  actions  needed. 

(b)  Responsibiltty  of  County  Super- 
visor. Ttie  County  Supervisor  will : 

(1)  Adjust  the  analysis  to  the  needs 
of  each  borrower  and  FmELA. 

<2)  Determine  the  date  and  place  of 
the  analysis,  and  scheduling  the  analysis 
at  the  time  of  year  when  the  most  ef- 
fective results  will  be  obtained. 

(3)  Document  and  report  the  results 
of  the  analysis. 

(i)  Assist  the  borrower  in  completing 
the  "actual"  plan  for  the  current  year 
if  necessary,  and  in  recording  a  complete 
plan  for  the  next  year. 

(ii)  Obtain  copy  of  completed  plans. 
Make  a  complete  entry  in  the  case  flle 
running  record  of  results  and  agreements 
reached  dtiring  the  analysis,  underscor- 
ing those  items  re^piiring  followup  action. 

(c)  Conducting  analysts.  An  analysis 
will  be  conducted  for  borrowers : 

(1)  Seriously  delinquent  or  problem 
cases. 

(2)  Experiencing  flnancisJ  and /or 
production  management  problems. 

(3)  Reorganizing  or  Implementing  a 
major  change  in  operations  which  has 
not  l>een  completed. 

(4)  At  the  end  of  the  first  full  crop 
year  after  receiving  an  initial  Operating 
loan  and  each  year  thereafter  until  the 
County  Supervisor  determines  the  bor- 
rower Is  conducting  the  operation 
satisfactorily. 

§1924.61      Nonfarm  enterprises. 

This  is  any  business  enterprise  which 
supplements  farm  inccMne  by  providing 
goods  or  services  for  which  there  te  a 
need  and  a  reasonably  reliable  market. 
The  same  general  policies  covered  in  this 
Subpart  for  giving  management  assist- 
ance to  an  applicant  or  borrower  on  farm 
loans  will  be  followed  in  dealing  with  an 
applicant  or  borrower  (m  nonfarm  enter- 
prise loans,  "nie  appropriate  plans  and 
record  book  will  toe  substituted  for  the 
nonfarm  enterprise.  Form  FmHA  431^, 
"Business  Analysis  Nonagricultural  En- 


terprise," and  FmHA  432-10,  "Business 
and  Family  Record  Bo(^,"  available  at 
most  PmHA  offices  can  be  used  for  these 
purposes. 

§  1924.62     State  supplemeals. 

The  State  Director  may  supplement 
this  Subpart  as  necessary  to: 

(a)  Assure  that  each  area  included 
imder  the  heading  of  management  as- 
sistance will  be  carried  out  imlf  ormly  and 
effectively,  and  to  assign  responsibilities 
to  District  Directors  and  other  members 
of  the  State  staff. 

(b)  Obtain  information  needed  in  the 
State  abcut  the  performance  of  individ- 
ual borrowers  and  the  results  of  manage- 
ment assistance  carried  out  in  each 
County  Office. 

(c)  Assure  key  farm  management  and 
financial  management  practices  are  es- 
tablished, and  k^t  currrat  in  each 
County  Office. 

§  1924.63-1924.100      [Reserved] 

Effective  date:  l^iis  regulation  shall 
become  effective  January  24,  1977. 

Dated :  January  6.  1977. 

Prank  B.  Eluott, 
Admirtistrator. 
Farmers  Home  Administration. 

(PR  Doc.77-1962  PUed  1-21-77:8:46  am) 

Title  14 — Aeronautics  and  Space 

CHAPTER  I — FEDERAL  AVIATION 
ADMINISTRATION 

(Docket  No.  13243;  Amdt.  3«-«] 

PART  36 — NOISE  STANDARDS:  AIRCRAFT 
TYPE  AND  AIRWORTHINESS  CERTIFI- 
CATION 

Noise  Regulations  for  Propeller-Driven 
Smsll  Airftlsnes  Submitt«d  to  tite  FAA 
by  the  Environmental  Protection  Agency; 
Notice  of  Decision 

Correction 

In  FR  Doc.  76-37649  appearing  on  page 
56056  in  the  issue  of  lliurBday,  Decem- 
ber 23.  1976.  oa  page  56064,  the  third 
colunm,  paragraidi  numbered  (2)  should 
read  as  follows: 

Section  F36.I11      Flight  procedures. 

•  •  •  •  • 

(b)    *   •   • 

(2)  At  stabilized  speed  with  propellers 
synchronized  and  with  the  airplane  in 
cruise  ccmfiguraticxi,  except  that  if  the 
speed  at  the  power  setting  prescribed  in 
this  paragraph  would  exceed  the  maxi- 
mum speed  authorized  in  level  flight. 
accelerated  flight  is  acceptable. 


(Docket  No.  75-NW-23-AD.  Amdt.  39-28121 

PART  39— AIRWORTHINESS  DIRECTIVES 

Boeing  707  -300,  -400.  -300B,  -300C 
Series  Airplanes 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulati<xu  by  adding 
an  airworthiness  directive  applicable  to 
the  Boeing  707  -300,  -400.  -SOOB.  -300C 
series  atrplan%  was  publisbed  in  41  m 
29714  and  41  m  41711.  There  has  been 
signlflcant  cracking  in  the  upper  wing 
skin  and  rear  spar  of  these  airplanes  that 
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results  in  loes  of  strength  In  the  wing, 
laterested  persons  have  been  afforded  an 
opportunity  to  participate  in  the  making 
of  the  amendment.  Comments  were  re- 
ceived from  the  Air  Transport  Associa- 
tion of  America  and  The  Boeing  Com- 
pany, as  well  as  from  two  foreign  opera- 
tors. 

Several  comments  were  made  concern- 
ing the  fact  that  reference  had  been 
made  to  Boeing  Service  Bulletin  No. 
(S3.)  3280  which  had  not  as  yet  been  re- 
ceived by  the  airlines.  The  MFRM  com- 
ment i>erlod  was  extended  to  allow  In- 
terested parties  time  to  review  the  serv- 
ice bulletin. 

One  operator  suggested  that  the  X-ray 
Inspections  of  paragraph  A  be  Increased 
to-  530  landings  in  conjunction  with  a 
suBgested  visual  inspection  to  be  con- 
docted  at  265  landings  rather  than  the 
proposed  400  landing  X-ray  inspection. 
The  400  landing  inspection  Interval  has 
been  changed  to  500  landings.  If  an 
operator  shows  that  his  inspection 
methods,  techniques,  or  experience  are 
adequate  to  elevate  the  repetitive  Inspec- 
tl«n  Intervals,  he  may  do  so  with  ap- 
proval of  the  Chief.  Engineering  and 
Manufacturing  Branch.  FAA  Northwest 
Region  upon  contacting  his  FAA  Prin- 
cipal Maintenance  Inspector  per  para- 
giBph  H  of  the  AD.  Additicmally.  if  an 
operator  can  show  that  aircraft  used 
exclusively  in  passenger  service  should 
have  different  inspection  intervals,  this 
may  be  accommodated  upon  adequate 
substantlatirai  in  accordance  vdth  para- 
graph H  of  this  AD. 

Another  comment  suggests  that  the 
peyragraph  dealing  with  terminating  ac- 
tion be  clarified  and  note  that  inspections 
required  by  paragraph  A.I..  B.l.a.,  and 
B.l.b.  need  not  be  accomplished  after 
S3.  2807  or  S3.  2427,  Part  X(a),  have 
been  accomplished.  FAA  believes  the  AD 
Is  clear  as  written. 

An  operator  objected  to  paragraph  D 
of  the  NPRM  requiring  him  to  contact 
the  FAA  Northwest  Region  if  he  had 
accomplished  modifications  or  repairs 
which  Interfered  with  the  required  in- 
spections. Paragraph  C  of  the  AD  now 
provides  an  alternative  means  of  in- 
spection and  contacting  the  FAA  North- 
west Region  is  not  necessary. 

An  operator  suggests  that  the  AD  In- 
corporate provisions  for  fljriiig  airplanes 
with  cracks  present  in  accordance  with 
FAR  21.197.  The  AD  has  been  modified 
accordingly. 

An  operator  objected  that  the  NPRM 
required  accomplishment  of  S.B.  2607 
together  with  S.B.  2892.  Revision  1.  The 
AD  has  been  modified  for  clarity.  Upon 
accomplishment  of  the  modifications  in 
accordance  with  S3.  2607  Part  V,  or  VI, 
the  mandatory  inspections  noted  in  the 
AD  are  terminated.  Additionally,  ter- 
mination is  possible  If  an  airplane  has 
been  modified  In  accordance  with  S3. 
2427,  Part  X(a),  (Drawing  6&-62721) 
and  S3.  2892,  Revision  1  adding  the 
longer  splice  angles  at  the  fuel  filler  cap 
area.  The  FAA  recognlaee  that  the  ae- 
complishment  of  83.  2607  without  Ihib 
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accomplishment  of  S.B.  2892.  Revision  1, 
and  the  oversizlng  of  S3.  3239,  may  re- 
siflt  in  fatigue  service  lives  less  than 
that  of  the  adjoining  stnicture.  The  FAA 
feels,  however,  that  the  operators  who 
have  made  these  modifications  are  aware 
of  the  possible  need  for  additional  work 
and  will  inspect  in  accordance  with  the 
maintenance  procedures  which  will  lo- 
cate small  fatigue  cracks  should  they 
ocx;ur.  If  subsequent  service  experience 
shows  evidence  of  further  significant 
cracking,  additicnal  mandatory  correc- 
tive action  may  be  necessary. 

Another  comment  stated  that  the  in- 
clusion In  the  AD  of  the  inspections  and 
rework  of  S3.  2892.  the  oversizlng  of 
the  fasteners  in  the  fuel  filler  cap  fitting, 
aad  the  inspections  of  the  wing  skin  out- 
board of  the  beavertail  stringers  1 
thxoiigh  12,  is  not  supported  by  service 
experience.  During  the  PAA/Industry 
January  1976  meeting,  as  noted  in  the 
Notice  of  Proposed  Rulemaking.  FAA 
desired  to  combine  existing  mandatory 
tDBpectlons  of  this  wing  skin  with  addi- 
tional problem  areas.  These  areas  are  in- 
cluded in  the  AD  as  they  have  in  fact 
shown  adverse  service  experience. 

An  operatcMT  suggested  that  his  X-ray 
Inspections  be  used  for  Inspecting  the 
wing  skin  and  upper  resx  spar  chord  in 
areas  where  external  splice  plates  make 
the  use  of  low  frequency  eddy  current 
Inspections  hnpractlcaL  If  any  operator 
desires  to  use  radiographic  procedures, 
he  can  submit  his  proposal  to  the  Chief, 
Engineering  and  Manufactiiring  Branch. 
FAA  Northwest  Region  as  noted  in  the 
AD. 

An  operator  suggested  that  some 
unique  modifications  should  be  coa- 
sidered  equivalent  to  terminating  action 
specified  by  S.B.  2427,  Part  X(a)  (Draw- 
ing 65-62721).  Paragrat^  G  of  the  AD 
provides  for  approval  of  unique  modifi- 
cations. 

An  operator  suggested  that  higher  in- 
spection thresholds  should  be  allowed  for 
aircraft  which  have  had  taper-lock  fast- 
eners installed,  wing  skins  and  stringers 
oversized,  hi  accordance  with  S3.  2892 
and  S3.  2626.  FAA  recognizes  such  mod- 
ifications and  the  AD  gives  appropriate 
credit. 

It  was  suggested  that  the  AD  Incor- 
porate the  inspections  of  AD  74-15-03 
which  requires  eddy  current  Inspection 
of  four  critical  fasteners  In  the  stringer 
spUce  area  of  stringers  10  and  11.  FAA 
does  not  agree. 

An  operator  questioned  the  need  for 
the  inspections  and  modifications  imder 
the  beavertail  frc«n  stringer  12  to  14.  The 
FAA  has  eliminated  this  requirement 
from  the  AD. 

(Srecs.  313(a),  601,  603.  Federal  Avlatlcm  Act 
of  1958.  (49  UjS.C.  1354(a),  1421.  1423);  sec  6 
(c).  Department  of  Transportation  Act  (49 
US.O.  1656(0).) 

In  considerati(»i  of  the  foregoing,  and 
pursuant  to  the  suithority  delegated  to 
mie  by  the  Administrator  (31  FR  13697), 
I  S9.13  of  the  Fed^ttl  Aviation  Regula- 
tions is  amoided  by  adding  the  following 
new  airwcA-thlness  directive: 


Boeing.  Applies  to  Model  707  -300,  -400, 
-300B,  -300C  series  alri^anee  certificated 
In  all  categories  listed  In  Boeing  Service 
BuUetln  No.  (SB.)  3168  with  more  than 
5000  landings. 

Compliance  required  as  indicated  unless 
already  accomplished. 

A.  Within  the  next  250  landings  unless  ac- 
complished within  the  last  250  landings  and 
at  intervals  thereafter  not  to  exceed  500 
landings,  accomplish  the  following : 

1.  X-ray  Inspect  the  wing  skin  under  the 
beavertaU  tor  cracks  from  the  rear  spar 
through  stringer  No.  12  and  the  rear  spar 
chord  and  the  adjacent  wing  skin  from  the 
side  of  the  body  to  W.S.  197  In  accordance 
with  S.B.  3168,  Revision  1. 

2.  Wing  skins  and  rear  spar  chords  found 
cracked  are  to  be  repaired  prior  to  further 
flight  in  accordance  with  S.B.  3427  or  S.B. 
2607.  Inspections  are  to  ccmtlnue  until  ter- 
minating action  per  paragraph  F  erf  this  AD 
has  been  accomplished. 

B.  Within  the  next  600  landings  unless  ac- 
complished within  the  last  600  landings  and 
at  intervals  thereafter  not  to  exceed  1200 
landings,  accomplish  the  foUowlng: 

1.  Using  low  frequency  eddy  current  or  X- 
ray  inspection  techniques  described  In  S3. 
3280,  Inspect  the  foUowlng  areas  for  cracks: 

a.  Rear  spar  upper  chord  and  wing  sMn 
along  the  rear  8i>ar  from  wing  station  197  to 
270. 

b.  Wing  skin  and  upper  flange  of  the 
stringers  from  rear  spar  tbrough  stringer 
No.  12.  outboard  (only)  of  the  beavertaU  at 
the  stringer  splice  fasteners  as  described  In 
S.B.  3280. 

0.  Wing  skin  and  upper  flanges  of  stringer 
Noe.  10  and  11  at  the  right  and  left  hand 
fuel  filler  cap  fittings  at  WA  2S8  as  described 
In  BS.  3280. 

2.  Wing  skins,  rear  spar  upper  chords, 
stringers  and  stringer  splices  found  cracked 
are  to  be  repaired  prior  to  further  flight  in 
accordance  with  8.B.  3280.  Inspections  are  to 
continue  untn  terminating  action  of  para- 
graph P  of  this  AD  is  accomplished. 

C.  If  rear  spar  and/or  adjacent  upper  wing 
skin  repairs  or  modifications  interfere  with 
any  of  the  inspections  of  paragraph  A  or  B 
of  this  AD,  Inspect  as  follows  for  cracks: 

1.  At  the  Intervals  specified  In  paragraph  A 
or  B  of  this  AD  (as  aproprlate  to  the  area  In 
which  the  required  inspections  are  interfered 
with) .  eddy  current  Inspect  the  wing  skin  in 
the  area  adjacent  to  the  repairs. 

2.  At  intervals  not  to  exceed  4800  landings, 
visually  Inspect  the  exposed  wing  skin  and 
exposed  upper  rear  spar  chord  from  Inside 
and  outside  the  wing. 

D.  For  aircraft  having  the  fastener  holes 
oversized  In  the  fuel  filler  cap  area  per  Boe- 
ing Service  BiUIetln  2892.  the  inspections  of 
paragraph  B.l.c  of  this  AD  may  be  deferred 
until  the  accumulation  of  8000  landings  after 
the  oversizlng. 

E.  For  aircraft  having  the  fastener  holes 
oversized  outboard,  under  and  through  the 
beavertail  In  accordance  with  S.B.  2626,  Revi- 
sion 2;  the  Inspections  of  paragraph  B.l.b.  of 
this  AD  and  the  lnsi>ectlons  of  paragraph  A.l 
of  this  AD  forward  of  the  rear  spar  to  stringer 
12,  may  be  deferred  unUl  the  accumulation  of 
6000  landings  after  the  oversizlng. 

P.  Terminating  action  for  this  AD  is: 

1.  Installation  of  a  new  wing  skin  and  as- 
sociated structure  in  accordance  with  S.B. 
2607,  Parts  V  or  VI,  or 

2.  Installation  of  external  doublers  In  ac- 
cordance with  S3.  2427,  Part  X(a)  Drawing 
66-82721,  and  the  installation  of  the  iMiger 
stringer  splice  angles  at  the  fuel  filler  cap 
fittings  in  accordance  with  S3.  2802,  Revi- 
sion 1. 
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0.  For  airplanes  with  rear  spar  and/or 
upper  wing  skins  already  modified  in  ac- 
ocx^ance  with  S3.  2427,  Part  Z(a)  Drawing 
65-88302,  or  B3.  2006,  BevlBlon  2.  and  3838, 
RerlBlon  2  and  2731,  or  slmllmr  repairs  the 
threshold  for  tha  Inspections  of  paragn^h 
A,  B.lA.,  and  B.l.b.,  of  this  AD  may  b*  de- 
ferred upon  submittal  of  airplane  serial  num- 
ber, specific  applicable  modification  accom- 
plished, number  of  flights  when  modification 
was  made  and  current  number  of  flights,  to 
the  Chief,  Engineering  and  Manufacturing 
Branch,  FAA  NcMrthwest  Region. 

H.  I7j>on  request  of  the  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  of  the  Chief,  Engineering  and 
Manufactiulng  Branch,  FAA  Northwest  Re- 
gion, may  adjust  the  repetitive  inspection  In- 
tervals in  this  AD,  if  the  request  contains 
substantiating  data  to  Justify  the  Increase 
for  that  operator. 

1.  Airplanes  reqvilrlng  repair  or  modifica- 
tion prior  to  the  next  flight  may  be  flown  in 
accordance  with  FAR  21.197  and  21.199  to  a 
base  where- corrective  action  can  be  taken. 

The  mantifacturer'B  specifications  and  pro- 
cedures Identified  and  described  in  this  di- 
rective are  incorporated  herein  and  nuMle  a 
part  hereof  pursuant  to  6  U3.C.  &62(a)(l). 
References  herein  to  manufacturer's  service 
buUetlns  are  c\irrent  at  the  time  of  issuance 
of  this  directive.  In  each  Instance  where  the 
directive  requires  compliance  with  one  or 
more  such  service  bulletins,  the  require- 
ments of  the  directive  may  also  be  met  by 
compliance  with  later  FAA  approved  revi- 
sions of  the  applicable  service  bulletins,  or 
In  a  maiuier  approved  by  the  Chief.  Engi- 
neering and  Maniifactxirlng  Branch,  FAA 
Northwest  Reglq^- 

All  persons  HUCw^j  this  directive  who 
have  not  alreadyT*celVed  these  documents 
from  the  manufacti^csr  n^»y  obtain  copies 
upon  request  to  Boeing  Commerdnl  Airplane 
Company,  P.O.  Box  3707.  Seattle.  Washington 
98124.  The  documents  may  also  t>e  examined 
at  FAA  Northwest  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  supersedes  AD  68-7-3  (Amendment 
39-571),  AD  68-a6-3  (Amendment  39-629), 
and  paragraph  (a)  of  AD  64-11-1  (Amend- 
ment 39-629). 

This  amendment  becomes  effective 
February  22, 1977. 

Note. — An  evaluation  of  the  anticipated 
impacts  has  been  made,  and  it  is  expected 
that  the  final  regulation  Is  neither  costly  new 
controversial.  The  preparation  of  an  Infiation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107  is  not  re- 
quired. 

Issued  in  Seattle,  Wash.,  January  12, 
1977. 

C.  B.  Walk,  Jr., 
Director,  Northwest  Ref/ion. 

NoTS. — ^The  Incorporation  by  refNenoe  pro- 
visions in  the  document  were  approved  by 
the  Director  of  the  Federal  Reglstw  on 
June  19,  1967. 

[FR  Doc.77-2072  FUed  l-21-77;8:45  am] 


[Docket  No.  76-NW-18-AD:  Amdt.  39-28111 

PART  39— AIRWORTHINESS  DIRECTIVES 

Boeing  Model  727  -100  and  -200  Series 
Airplanes 

A  proposal  to  amnxl  Part  39  ot  the 
Federal  Aviation  Regulations  to  Include 
an  silrworthlness  directive  requiring  en- 
largement of  the  static  port  sensing  boles 
from  0.047"  dla.  to  0.125"  dla.  on  all  Boe- 


ing Model  727  -100  and  -200  series  air- 
Idanes  was  published  in  76  FR  28418. 

Interested  persons  have  been  afforded 
an  opporUmlty  to  participate  in  the  mak- 
ing of  the  amendment  No  objections 
were  raised  to  the  enlargement  <rf  the 
static  port  holes.  However,  the  Air  Trans- 
port Association  (ATA)  objected  to  the 
propoBed  2000  hour  compliance  time  stat- 
ing that  the  tooling,  precision  and  care 
needed  to  enlarge  the  static  port  holes 
required  this  work  be  acccKnpli&hed  at 
the  operator's  major  maintenance  base. 
To  schedule  aircraft  into  these  mainte- 
nance bases  and  meet  the  proposed  2000 
hours  c(Hnpllance  time  would  require 
special  aircraft  routing  and  possible 
mght  cancellations. 

The  FAA  agrees  that  it  is  highly  desir- 
able to  extend  the  complicmce  time  to 
3000  hours  so  that  the  static  port  holes 
msiy  be  enlarged  by  cMnpetent  personnel 
at  a  major  maintenance  base  to  preclude 
degradatl(»i  of  a  critical  system  that 
could  affect  information  to  both  airspeed 
and  altimeter  systems. 

(Sees.  313(a),  601.  603,  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1354(a),  1421.  1423);  sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)).) 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (31  FR  13697) , 
5  39.13  of  the  Federal  Aviation  Regula- 
tions is  amended  by  adding  the  following 
new  airworthiness  directive: 

Boeing.  AppUes  to  Boeing  Model  727-100 
and  -200  series  airplanes  certificated  In 
all  categories  with  0.047"  dla.  static  sens- 
ing holes. 

CimipUanca  required  within  3000  hours 
time  In  service  after  the  effective  date  of  this 
AD  unless  already  accomplished. 

To  prevent  fiuctuations  in  airspeed  and  al- 
titude information  due  to  water  being  in- 
gested and  retained  In  the  static  port  fittings, 
enlarge  the  static  port  sensing  holes  from 
0.047"  dla.  to  0.125"  dla.  In  accordance  with 
Boeing  Service  BiiUetin  727-34-94  (to  be  re- 
leased) or  later  FAA  approved  service  buUe- 
tlns, or  In  a  manner  approved  by  the  Chief, 
Engineering  and  Manufacturing  Branch,  FAA 
Northwest  Region. 

Boeing  727-100  airplanes  already  incorpo- 
rating Bdbing  S3.  727-25-42.  Revision  1. 
dated  March  4,  1968,  with  elbow  fitting  MS 
21908D6,  and  Boeing  SB.  727-34-57,  dated 
AprU  7,  1968,  enlarging  the  static  sensing 
holes,  are  in  compUance  with  this  AD. 

The  manufacturer's  specifications  and  pro- 
cedures identified  and  described  in  this  direc- 
tive are  incorporated  herein  and  made  a  part 
hM«of  pursuant  to  5  U3.C.  552(a)(1). 

AU  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Boeing  C(»nn>ercial  Airplane 
Company,  P.O.  Box  3707,  Seattle,  Washington 
98124.  The  dociunents  may  also  be  examined 
at  FAA  Northwest  Region,  9010  East  Marginal 
Way,  South,  Seattle,  Washington. 

Note. — An  evaluation  of  the  anticipated 
impacts  has  been  made  and  It  la  expected 
that  the  final  regulation  Is  neither  costly  nor 
controversial.  The  prep€kratlon  of  an  Infiation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107  Is  not  re- 
qiilred. 

This    amendment    becomes    effective 

February  22,  1977. 


Issued  in  Seattle,  Wash.,  on  January 
12,  1977. 

C.  B.  Walk,  Jb-. 
Director, 
Northtoest  Region. 

Norn. — ^The  Incorporatioii  by  reference  pro- 
vLslona  In  the  document  were  ^proved  by 
the  Director  of  the  Federal  Register  on  June 
19.  1967. 

IFB  Doc.77-a076  Filed  1-21-77;  8.46  am] 


(Docket  No.  78-CB-7-AD,  Amdt.  39-2810] 

PART  39— AIRWORTHINESS   DIRECTIVES 

Cessna  210  Series  Airplanes 

Amendment  39-2517  (41  FR  7936> ,  as 
revised  by  Amendments  39-2556  (41  FR 
11811).  39-2686  (41  FR  33245),  and  39- 
2767  (41  FR  49804) ,  AD  76-04-01,  is  an 
Airworthiness  Directive  (AD) ,  843[^cable 
to  certain  Ossna  210  series  airplanes 
having    Electrcd    manufactured    Cessna 
P/N  1280102  -1  and  -2  or  1280501  -1  and 
-2  main  landing  gear  actuator  assem- 
bUes.  AD  76-04-01  requires  the  installa- 
tion of  Cessna  Service  Kit  1209005-1  R/L 
(improved  spindle  shafts  in  the  aircraft's 
main  landing  gear  actuators)  in  accord- 
ance with  Cessna  Service  Letter  SE75-21. 
The  compliance  time  for  AD  76-04-01 
was  revised  in  Amendment  39-2767  to 
within  100  hours'  time  In  service  after 
February  26,  1976,  or  February  1,  1977, 
whichever  occurs  later.  Tlie  last  two  re- 
visions to  AD  76-04-01  were  the  result 
of  parts  unavailability.  Information  now 
received  from  the  manufacturer  shows 
that  it  is  unable  to  supply  a  suCScient 
number  of  parts  until  April  1, 1977,  which 
will  not  permit  AD  accomplishment  for 
all  aircraft  prior  to  exhausting  the  cur- 
rent  compliance   time  specified   in   AD 
76_04_0i.  Even  the  April  1,  1977,  date  is 
contingent  on  owners/ operators  ordering 
the  necessary  parts  on  a  timely  basis.  In 
addition,  it  is  advantageous  for  owners/ 
operators  to  comply  with  both  ADs  76- 
04-01  and  76-14-07  at  the  same  time. 
The  latter  AD,  also  applicable  to  Cessna 
210  series  airplanes,  requires  In  part  the 
installation   of   Improved  landing  gear 
saddle  fittings  by  April  1,  1977,  or  within 
100  hours'  time  in  service  after  August 
16,  1976,  whichever  occurs  later.  Conse- 
quently the  agency  must  weigh  the  alter- 
natives of  extending  compliance  for  AD 
76-04-01  to  prevent  the  economic  hard- 
ship that  would  result  from  grounding 
aircraft  and/or  causing  the  disassembly 
of  the  landing  gear  on  two  different  oc- 
casions in  order  -  to  comply  with  both 
ADs  versus  the  remote  possibility  of  an 
adverse  effect  on  safety  that  could  result 
from  extending  AD  76-04-01's  compli- 
ance time.  In  order  to  afford  relief  with- 
out   xmduly    compromising    safety    the 
agency  beheves  it  is  in  the  public  interest 
to  again  amend  AD  76-04-01  to  extend 
its  compllEtnce  time  to  April  1,  1977,  and 
permit  affected  aircraft  to  be  operated  in 
the  normal  manner  until  the  actuators 
have  been  modified.  With  this  revision, 
the  PAA  believes  It  has  allowed  ample 
time  for  all  concerned  to  comply  with  AD 
76-04-01.  Accordingly,  we  anticipate  no 
further  extension  of  the  compliance  date 
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and  the  manufacturer  and  owners/oper- 
ators are  hereby  put  on  notice  to  act 
expeditiously. 

Since  this  amendment  is  relieving  in 
aature.  notice  and  public  procedure  here- 
on are  not  neoessary  and  the  amend- 
nent  may  become  eflfectlve  in  less  than 
thirty  (30)  days. 

The  FAA  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  14  CFR  11.89 
(31  PR  13697) .  S  39.13  of  Part  39  of  the 
Federal  Avlatltm  Regulations.  Amend- 
ments 39-268«.  39-2767,  AO  76-04-01,  Is 
revised  hi  the  foUowlng  respects: 

1.  In  the  paragraph  Immediate  pre- 
ceding Note  1,  delete  the  date  "February 
1,  1977",  and  insert  in  its  place  the  date 
"April  1.  1977.". 

2.  In  Note  3  delete  the  date  "October 
31, 1976."  and  Insert  in  its  place  the  date 
-April  1.  1977.". 

Hals  amendment,  39-2810.  becomes 
effective  January  27,  1977.  and  supple- 
ments Amendments  39-2686  and  39- 
S767. 

(Seca.  313(a),  601,  603.  FederaU  Aviation  Act 
Of  1668,  <49  U.S.C.  13M(a).  1421,  1423),  sec. 
e<e).  Department  of  Transportation  Act  (49 
V.&0.  1086(0)).) 

Issued  in  Kansas  City.  Mo.,  on  January 

12.  1977. 

C.  R.  Melugin,  Jr.. 
Director,  Central  Region. 

CPR  Doc,77-2077  Piled  l-2l-77;8:45  am] 
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Although  this  amendment  modifies  the 
original  proposal,  it  provides  clarifica- 
tion, is  relieving  in  nature  and  Is  in  the 
interest  of  safety.  Accordingly,  no  fur- 
ther notice  and  public  procedure  hereon 
are  necessary. 

The  FAA  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator,  14  CFR  11.89 
<31  FR  13697),  S  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  is  amended 
by  adding  the  following  new  AD. 

Beech.  Applies  to  the  following  Beech  Models 
and  Serial  Numbers  ot  alrplanee  If 
equipped  with  wing'  tip  strobe  Ughte,  ex-< 
cept  those  airplanes  having  Orlmes  Man* 
ufacturlng  Company  (Orlmee)  P/Ns  30- 
1487-1,  30-1467-3,  30-1467-6.  30-0467-6, 
30-0631-1  or  30-0692-1.  Symbolic  Displays 
P/N  701146-7-2,  and  Whelen  Engineering 
Company  P/Ns  A429.  A42gPR,  A429PG. 
A430.  A450.  A460.  A460A,  or  A500  wing 
tip  Strobe  lights  Installed. 


(Docket  No.   76-CE-34-AD:    Amdt.   39-2813] 

PART  39— AIRWORTHINESS  DIRECTIVES 

Certain  Beech  Model  Airplanes 

A  prcvosal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  Airworthiness  Directive  (AD)  appli- 
cable to  Beech  Models  E55,  E55A.  A56TC, 
S8.  58A,  60.  A60.  65-B80,  70,  B90.  C90, 
E90,  SS-BSS,  95-B55A,  100  and  AlOO  air- 
planes which  are  equipped  with  non-ex- 
ploelon  proof  wing  tip  strobe  lights,  was 
published  In  the  Federal  Register  on 
November  18,  1976  (41  FR  50840.  50841). 
Tbis  proposal,  if  adopted,  would  require 
that  strobe  light  systems  having  strobe 
ll^ts  that  are  not  explosion  proof  be  de- 
activated until  the  lights  are  replaced 
with  explosion  proof  strobe  lights. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
tnufcing  of  the  amendment.  Two  c<xn- 
mentfi  were  received,  both  of  which  were 
from  strobe  light  manufacturers.  While 
neither  commentator  objected  to  the  pro- 
posal, both  submitted  part  numbers  of 
addiUonal  wing  tip  strobe  lights  which 
are  explosive  proof  and  which  may  be  in- 
stalled in  the  above  referenced  airplanes. 
The  FAA  agrees  that  the  strobe  lights 
Identifled  by  the  manufacturers,  if  in- 
stalled on  the  subject  aircraft,  should  be 
Identified  In  the  Final  Rule  and  are  ex- 
cepted from  Its  appUcabiUty. 


Models: 

ESS  and  ESSA,.- 

A56TC 

58  and  58A 

60  and  60A 

65-B80 

70 

B90  and  C90 

E90 

9&-B55    and    95- 

B55A. 
100  and  AlOO 


Serial  Nos. 
TE-768  through  TE-903, 
TG-84  through  TG-94. 
TH-1  through  TH-302. 
P-3  through  P-222. 
LD-270  through  LD-480. 
LB-1  through  LB-36. 
LJ-318  through  LJ-502. 
LW-1. 
TC-1299    through    TC- 

1525 
B-1  through  B-157. 


Compliance:  Required  as  Indicated,  unless 
klready  accomplished. 

To  preclude  wing  tip  explosion,  within  th« 
next  100  hours'  time  In  service  after  the 
effective  date  of  this  AD,  accomplish  the  fol* 
lowing: 

1.  Visually  inspect  the  wing  tip  strobt 
lights  to  determine  whether  Orlmes  P/N 
80-0669-1  or  Hosklns  P/N  30-0187-21  strob* 
lights  or  any  other  strobe  lights  other  than 
those  excepted  above  are  Installed. 

2.  On  those  airplanes  having  non-explosloa 
proof  strobe  lights  such  as  Orlibes  Manufac- 
turing Co.  P/N  30-0669-1,  Hosklns  P/N  30- 
0187-21  or  strobe  lights  other  than  those 
excepted  by  this  AD,  deactivate  the  strobe 
light  system  by  installing  a  guard  over  the 
switch,  by  pulling  and  blocking  the  circuit 
breaker  so  that  It  cannot  be  inadvertently 
reset,  or  by  any  other  suitable  means. 

3.  Systems  having  Orimes  Manufacturing 
Co.  P/N  30-0669-1  or  Hoeklns  P/N  30-0187-21 
strobe  lights,  may  be  reactivated  upon  the 
installation  of  either  Qrimes  Manufactiu'ing 
Compan'y  P/N  30-1467-1  explosion  proof 
Btrobe  lights  In  accordance  with  Beechcraft 
Service  Instructions  0800-362  or  later  ai>- 
proved  revisions,  or  upon  the  Installation  of 
any  explosion  proof  strobe  lights  excepted 
by  this  AD. 

4.  Do  not  reactivate  strobe  light  Installa- 
tions, other  than  those  modified  per  Para- 
graph 3,  until  data  showing  that  the  strobe 
lights  are  explosion  proof  have  been  8ul>- 
mltted  to  and  approved  by  the  Chief.  Englr 
neering  and  Manufacturing  Branch  or  Divi- 
sion of  the  FAA  Region  issuing  the  wiginal 
strobe  light  approval. 

6.  Any  equivalent  method  of  oomplianoe 
with  this  AD  must  be  approved  by  the  Chief. 
Engineering  and  Maniifacturlng  Brands 
PAA.  Central  Region. 


This    amendment    becomes    effective 
February  24,  1977. 

(Sees.  313(a),  601.  603,  Federal  Aviation  Act 
of  1968  (49  U.8.C.  1364(a),  1421.  1423);  sec. 
6(c),  D^>artment  of  Transportation  Act  (49 
U.S.C.  1666(c)).) 

Issued  in  Kansas  City,  Mo.,  on  Janu- 
ary 13,  1977. 

C.  R.  Melugin,  Jr., 
Director,  Central  Region. 

[FR  Doc.77-2078  Filed  l-21-77;8:45  am) 


[Docket  No.  76-CE-27-AD.  Amdt.  39-2815] 
PART  39— AIRWORTHINESS  DIRECTIVES 
Cessna  401,  402  and  411  Series  Airplanes 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  Airworthiness  Directive  (AD)  appli- 
cable to  Cessna  401.  402  and  411  series 
airplanes  was  published  in  the  Federal' 
Register  on  October  18,  1976  (41  FR 
45848) .  The  proposed  AD  would  require 
repetitive  eddy  curent  inspections  in  ac- 
cordance with  Cessna  Service  Letter 
ME76-19  to  detect  fatigue  cracks  that 
may  have  developed  in  critical  areas  of 
the  wing  front  spar  lower  cap  on  these 
series  airplanes  and  the  repair  or  re- 
placement of  cracked  components  pur-- 
suant  to  instructions  provided  by  the 
manufacturer. 

Interested  persons  were  afforded  an  op- 
portunity to  participate  in  the  making  of 
the  amendment.  No  adverse  ccanments 
were  received. 

The  FAA  has  determined  that  this  doc- 
ument does  not  contain  a  major  pr<H>osal 
requiring  preparation  of  an  Inflation  Im- 
pact Statement  imder  Executive  Order 
11821  and  OMB  Circular  A-107. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to  tne 
by  the  Administrator  14  CFR  11.89  (31 
FR  13697) ,  8  39.13  of  Part  39  of  the  Fed- 
eral Aviation  Regulations  is  amended  by 
adding  the  following  new  AD. 

Cessna.   Applies  to  401,  402  and  411   Series 
Airplanes. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  detect  fatigue  cracks  In  critical  com- 
ponents of  the  wing  structure,  accomplish 
the  following: 

(A)  On  all  401  and  402  series  airplanes: 
Within  200  hours'  time  In  service  after  the 
effective  date  of  this  AD  on  aircraft  with 
10,800  or  more  hours'  time  In  service,  or  upKjn 
the  accumulation  of  11.000  hours'  time  in 
service  for  aircraft  with  less  than  10,800 
hours'  time  In  service  and  at  each  1.000 
hours'  time  In  service  Interval  thereafter,  and 

On  all  411  series  airplanes:  Within  200 
hoxirs'  time  in  service  after  the  effective  date 
of  this  AD  on  aircraft  with  8,800  or  more 
hours'  time  in  service  or  upon  the  accvimula- 
tlon  of  9.(X)0  hours'  time  in  service  for  air- 
craft with  less  than  8,800  hours'  time  in 
service  and  at  each  1.000  hours'  time  in  serv- 
ice Interval  thereafter.  Inspect  the  front 
wing  spar  lower  cap  and  wing  front  spar 
root  attach  fittings  for  fatigue  cracks  using 
eddy  current  inspection  methods  at  ten  (10) 
locations  along  the  wing  front  apfSje  lower  cap 
(6  locations  on  the  right  wing  and  5  Identical 
kxMitlons  on  the  left  wing)  In  accordance 
with  Cessna  Service  Letter  ME76-19.  dated 
Atiguat  23.  1976,  or  later  approved  revisions. 
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The  ten  locations  are  clearly  defined  In  said 
service  letter. 

( B )  If  cracks  are  found  aa  a  result  of  any 
inspection  performed  pursuant  to  Paragri4>h 
A.  prior  to  further  flight,  contact  Cessna  Air- 
craft Corporation  for  repair  or  replacement 
instructions  approved  In  accordance  with  Its 
Delegation  Option  Authorization  and  sat- 
isfactorily  perform  said  Instructions. 

( C )  Inspection  Intervals  set  forth  In  Para- 
graph A  may  be  adjusted  up  60  hours'  time  In 
service  to  250  hours  and  1,050  hours'  respec- 
tively to  allow  said  Inspections  to  be  per- 
formed at  regularly  scheduled  inspections  or 
maintenance  periods. 

(D)  Any  equivalent  method  of  compliance 
with  this  AD  mvist  be  approved  by  the  Chief, 
Kngineerlng  and  Manufacturing  Branch. 
PAA,  Central  Region. 

This  amendment  -becomes  effective 
February  28, 1977. 

(Sees.  313(a).  601.  603,  Federal  AvUtion  Act 
of  1958,  (49  V&.C.  1364(a).  1421,  1423): 
sec.  6(c),  D^>artment  of  Transportation  Act 
(49  U.S.C.  1656(c))) 

Issued  in  Kansas  City,  Mo.,  on  Janu- 
ary 14, 1977. 

C.  R.  MELucnr.  Jr, 
Director,  Central  Region. 

1  PR  Doc.77-2079  PUed  l-21-77;8:46  am] 


[Airspace  Docket  No.  76-PC-61 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES,  CON- 
TROLLED AIRSPACE.  AND  REPORTING 
POINTS 

Revocation  of  Control  Zone  and  Transition 
Area 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions Is  to  revoke  the  Johnston  Island, 
Johnston  Atoll  control  zone  and  transi- 
tion area. 

The  control  tower  at  this  location  has 
been  decommissioned  and  the  terminal 
operations  have  been  reduced  to  the  ex- 
tent that  the  control  zone  and  transition 
area  are  no  longer  required. 

Since  this  action  involves,  in  part,  the 
revocation  of  designated  controlled  air- 
space outside  the  United  States  the  Ad- 
ministrator has  consulted  with  the  Sec- 
retary of  State  and  the  Secretary  of  De- 
fense in  accordance  with  the  provisions 
of  Executive  Order  10854. 

Because  this  airspace  is  no  longer  used 
for  the  purpose  for  which  it  was  desig- 
nated, it  Is  a  minor  matter  in  which  the 
public  would  have  no  particular  desire  to 
comment.  For  this  reason,  notice  and 
public  procedure  thereon  are  unneces- 
sary. 

Since  this  action  returns  airspace  to 
public  use  and  it  is  desirable  to  incor- 
porate this  change  in  the  regulations  to 
correctly  reflect  current  airspace  use, 
good  reason  exists  for  making  this  change 
effective  on  less  than  30  days  notice. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations  is 
amended,  effective  on  January  24,  1977, 
as  hereinafter  set  forth. 

In  §  71.171  (42  FR  355)  Johnston  Is- 
land. Johnston  Atoll  title  and  text  is  de- 
leted. 


In  §  71.181  (42  FR  440)  Johnston  Is- 
land, Johnston  Atoll  title  and  text  is  de- 
leted. 

(Sees.  307(a),  1110,  Federal  Aviation  Act  of 
1968,  (49  U.S.C.  1348(a),  1510).  Executtv* 
Order  10854  (24  FR  9565);  sec.  6(c).  Depart- 
ment of  Transportation  Act  (49  U.S.C.  1656 
(c))) 

Issued  in  Washington.  D.C.,  on  Janu- 
ary 13,  1977. 

William  E.  Broadwater, 
Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

[FR  E>c«c  77  2073  Filed  l-21-77;8:45  am] 


[.Mrspace  Docket  No.  76-PC-61 

PART  71 — DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES,  CON- 
TROLLED AIRSPACE,  AND  REPORTING 
POINTS 

Revocation  of  Control  Zone  and  Transition 
Area 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions is  to  rescind  the  control  zone  and 
transition  area  at  Wake  Island. 

T^e  control  tower  at  this  location  has 
been  deccHnmlssloned  for  some  time  and 
the  terminal  operations  have  been  re- 
duced to  the  extent  that  the  control  zone 
and  transition  area  are  no  longer  Justl- 
fled  as  an  airspace  assignment. 

Since  this  action  involves,  in  part,  the 
revocation  of  designated  controlled  air- 
space outside  the  United  States  the  Ad- 
ministrator has  consulted  with  the  Sec- 
retary of  State  and  the  Secretary  of  De- 
fense In  accordance  with  the  provlsicxu 
of  Executive  Order  10854. 

Because  this  airspsuie  Is  no  longer  used 
for  the  purpose  for  which  it  was  desig- 
nated. It  Is  a  minor  matter  in  which  the 
public  would  have  no  particular  desire  to 
comment.  For  this  reason,  notice  and 
public  procedure  thereon  are  unneces- 
sary. 

Since  this  action  returns  airspace  to 
public  use  and  it  is  desirable  to  Incor- 
porate this  change  in  the  regulations  to 
correctly  reflect  current  airspcM%  use, 
good  reason  exists  for  making  this  change 
effective  on  less  than  30  days  notice. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations  Is 
amended,  effective  on  January  24,  1977, 
as  hereinafter  set  forth. 

In  §  71.171  (42  FR  355)  Wake  Island 
title  and  text  is  deleted. 

In  5  71.181  (42  FR  440)  Wake  Island 
title  and  text  is  deleted. 

(Sec.  307(a).  1110.  Federal  Aviation  Act  of 
1958  (49  use.  1348(a).  1510),  ExecuUve 
Order  10854  24  PR  9566);  sec.  6(c),  Depart- 
ment   of     Transportation    Act     (49     U.S.C. 

1655(c)) 

Issued  in  Washingtcn,  D.C.,  on  Janu- 
axy  13,  1977. 

William  E.  Broadwater, 
Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

(PR  Doc.77-2074  Filed  l-21-77;8:45  am] 


(Airspace  Docket  No.  76-SW-48] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES,  CON- 
TROLLED AIRSPACE,  AND  REPORTING 
POINTS 

PART  75 — ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

Alteration  of  Airways,  Jet  Routes  and  Area 
High  Routes;  Correction 

In  PR  Doc.  76-37737  a.ppearing  at  page 
55863  in  the  Federal  Register  of  Decem- 
ber 23,  1976,  paragraph  3.  in  §  75.100  is 
corrected  in  the  third  line  of  that  para- 
graph by  deleting  "INT  Himible  347"" 
and  substituting  "INT  Humble  349'". 

Issued  In  Washington,  D.C.,  on  Jan- 
uary 12, 1977. 

William  E.  Broadwater. 
Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

IFR  Doc.77-2076  Filed  1-21-77:8:46  am) 


CHAPTER   II— CIVIL  AERONAUTICS 
BOARD 

SUBCHAPTER  A — ECONOMIC  REGULATIONS 

[Regiilatlon  ER-983,  Amitt.  7] 

PART  207— CHARTER  TRIPS  AND  SPECIAL 
SERVICES 

Editorial  Amendment 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  oCace  in  Washington,  D.C.  January 
18,  1977. 

Effective:  February  14.  1977. 

Adopted:  January  18. 1977. 

Part  207  ot  the  Board's  Economic  Reg- 
ulations provides  fw  charter  trips  by 
U.S.  certificated  scheduled  air  carriers. 
This  editorial  amendment  is  being  is- 
sued to  correct  a  reference  in  §  207.11(b) 
(3)  to  Part  297.  and  particularly  5  297.23 
of  the  same  chapter.  The  Board,  by 
adoption  of  ER-917,  dated  June  27,  1975, 
consoUdated.  recodified,  and  revised 
Parts  296  and  297  of  the  Economic  Reg- 
ulations. The  consolidation  was  accom- 
tdtshed  by  revising  Part  296  to  Include 
the  substantive  content  of  Parts  296  and 
297  and  by  republishing  the  revised  Part 
296.  Therefore.  §  207.11(b)(3)  Is  being 
amended  to  reflect  the  consolidation  ot 
Part  297  into  Part  296,  and  particularly 
§297.23  into  §296.41. 

This  editorial  amendment  is  Issued  by 
the  undersigned  pursuant  to  delegation 
of  authority  from  the  Board  to  the  Gen- 
eral Couns^,  in  14  CFR  S  385.19,  and 
shall  become  effective  on  February  14, 
1977.  Procedures  for  review  of  this 
amendment  are  set  forth  in  Subpart  C  ol 
Part  385  (14  CFR  §§  385.50  through 
385.54). 

Accordingly,  the  Board  hereby  revises 
§  207.11(b)  (3)  to  read  as  follows: 

§207.11      Qiartrr  flight  limitation*. 

•  •  •  «  • 

(b)  *  •  • 

•  •  •  •  • 

(3)  By  an  air  freight  forwarder  or  In- 
ternational air  freight  forwarder  hold- 
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ing  a  currently  eflfective  operating  au- 
thorization under  Part  296  of  this  sub- 
chapter for  the  carriage  of  property  in 
air  transportation;  by  a  person  author- 
ized by  the  Board  to  transport  by  air 
used  household  goods  of  personnel  of  the 
Department  of  Defense;  or,  with  respect 
to  flights  from  the  United  States  In  for- 
eign air  transportation,  by  a  foreign  air 
freight  forwarder  holding  a  currently  ef- 
fective foreign  air  carrier  permit  Issued 
by  the  Board  under  section  402  of  the 
Act.  and.  with  respect  to  flights  to  the 
United  States  in  foreign  air  transporta- 
tion, by  any  foreign  air  freight  forward- 
er who  has  complied  with  the  provisions 
of  S  296.41  of  this  chapter: 

•  •  •  *  • 

I  Sec.  204(a),  Federal  Aviation  Act  of  1968,  as 
amended,  7a  SUt.  743  (4S  U^.C.  1324).  Reor- 
Canlsatlon  Plan  No.  3  of  1961,  76  Stat.  837, 
S6  rR  6989  (49  U.S.C.  1324  (note) ).) 

By  the  Civil  Aeronautics  Board : 

James  C.  Schxtitz, 
General  Counsel. 

|PR  Doc.77-2168  Filed  l-21-77;8:45  amj 


IReg.  ER-g84,  Amdt.  7) 

MRT  20S— TERMS,  CONDITIONS,  AND 
UMITATIONS  OF  CERTIFICATES  TO  EN- 
GAGE IN  SUPPLEMENTAL  AIR  TRANS- 
PORTATION 

Charter  Flight  Limitations 

Adopted  by  the  Civil  Aeronautics 
Xoard  at  its  office  in  Washington,  D.C., 
January  18,  1977. 

Effective:  February  14, 1977. 

Adopted:  January  18, 1977. 

Part  208  of  the  Board's  Economic  Reg- 
VlatioDs  provides  for  charter  trips  by 
VS.  supplemental  air  carriers.  This  edi- 
torial amendment  is  being  Issued  to  cor- 
rect a  reference  in  §  208.6(b)  (3)  to  Part 
297,  and  particularly  §  297.23  of  the  same 
chapter.  The  Board,  by  adoption  of  "ER- 
917,  dated  June  27, 1975.  consolidated,  re- 
oodtfied.  and  revised  Parts  296  and  297 
of  the  Ek^onomic  Regxilations.  The  con- 
aoUdatlon  was  accomplished  by  revising 
Part  296  to  Include  the  substantive  con- 
tent of  Parts  296  and  297  and  by  repub- 
Ustalng  the  revised  Part  296.  Therefore, 
i  208.6(b)  (3)  Is  being  amended  to  reflect 
tfae  consolidation  of  Part  297  into  Part 
296.  and  particularly  §§  297.23  into 
296.41. 

This  editorial  amendment  is  Issued  by 
the  undersigned  pursuant  tp  delegation 
of  authority  from  the  Bocu^  to  the  Gen- 
eral Counsel,  in  14  CFR  385.19,  and  shall 
become  effective  on  Felsruary  14,  1977. 
Procedures  for  review  of  this  amendment 
are  set  forth  in  Subpart  C  of  Part  385 
<14  CFR  385.50  through  385.54) . 

Accordingly,  the  Board  hereby  amends 
S  208.6<b)  (3)  to  read  as  foUows: 

S  208.6      Charier  flight  lii.iitalion.-. 
•  •  «  •  * 

<b)   •  •  • 

(3)  By  an  air  freight  forwarder  or  in- 
ternational air  freight  forwarder  holding 
a  currently  effective  operating  authori- 
sation under  Part  296  of  this  subchapter 
Sor  the  carriage  of  pro];>»i;y  in  air  trans- 


portation; by  a  p>erson  authorized  by  the 
Board  to  transport  by  air  used  household 
goods  of  personnel  of  the  Department  of 
Defense;  or,  with  respect  to  flights  from 
the  United  States  in  foreign  air  trans- 
portation, by  a  foreign  air  freight  for- 
warder holding  a  currently  effective  for- 
eign air  carrier  permit  issued  by  the 
Board  under  section  402  of  the  Act,  and, 
with  respect  to  flights  to  the  United 
States  in  foreign  air  transportation,  by 
any  foreign  air  freight  forwarder  who 
has  complied  with  the  provisions  of 
I  296.41  of  this  chapter: 


<Sec.  204(a),  Federal  Aviation  Act  of  1958, 
as  amended.  72  Stat.  743;  (49  U.S.C.  1324). 
Reorganization  Plan  No.  3  of  1961,  75  Stat. 
837,  26  FR  5989;   (40  U.S.C.  1324  (note)).) 

By  the  Civil  Aeronautics  Board. 

I  James  C.  Schultz, 

!  General  Counsel. 

[FR  Doc.77-2167  FUed  l-21-77;8:45  am] 


[Regulation  E3{r-9a2,  Amdt.  56]  ' 

PART  288— EXEMPTION  OF  AIR  CARRIERS 
FOR  MILITARY  TRANSPORTATION 

Editorial  Amendment 

Adopted  by  the  Civil  Aeronautica 
Board  at  its  office  in  Washington,  D.C, 
January  18,  1977. 

Effective:  February  14, 1977. 

Adopted:  January  18, 1977. 

By  ER^962,  adcH>ted  July  27,  1976,  41 
FR  32208,  the  Board  amended  Part  288 
of  the  Economic  Regulations  (14  CFR 
Part  288)  establishing  new  rates  for 
toreign  and  oversees  air  transportation 
services  performed  by  air  carriers  for  the 
Department  of  Defense  (DOD)  and 
procured  by  the  Military  Airlift  Com- 
mand (MAC).  Subsequently  the  Board 
issued  Order  76-12-35,  December  7,  1976, 
annoimcing  its  disposition  of  a  petition 
flor  reconsideration  of  ER-962  and  in- 
cluding its  determination  to  amend 
ER-962  by  revising  the  effective  date 
thereof  to  July  27, 1976. 

This  Editorial  Amendment  is  being 
issued  in  order  to  have  reflected  In  the 
oodlflcation  of  the  Board's  Economic 
Regulations  said  revised  effective  date 
of  the  regulation  promulgated  by 
ER-962. 

This  Editorial  Amendment  is  issued  by 
the  imdersigned  pursuant  to  delegation 
of  authority  from  the  Board  to  the  Gen- 
eral Counsel,  in  14  CFR  385.19,  and  shall 
become  effective  on  February  14,  1977. 
Procedures  for  review  of  this  amend- 
ment are  set  forth  in  Subpart  C  of  Part 
385    (14  CFR  385.50  through  385.54). 

Accordingly  the  Board  hereby  amends 
ER^962  by  revising  the  effective  date 
thereof  to  July  27, 1976. 

<Sec.  204(a),  Federal  Aviation  Act  of  1958, 
&s  amended,  72  Stat.  743  (49  U.S.C.  1324). 
Reorganization  Plan  No.  3  of  1961,  75  Stat. 
837,  26  PR  5989  (46  U.S.C.  1324  (note) ) .) 

By  the  Civil  Aeronautics  Board: 

James  C.  Schxtltz, 
General  Counsel. 
(PR  Doc.77-2169  Piled  1-21-77:8:46  am] 


Title  16 — Commercial  Practices 

CHAPTER   I — FEDERAL  TRADE 
COMMISSION 

[Docket  No.  C-2856] 

PART  13 — PROHIBITED  TRADE  PRAC- 
TICES, AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

American  Academy  of  Orthopaedic 
Surgeons 

Subpart — Combining  or  conspiring : 
§  13.430  To  enhance,  maintain  or  unify 
prices;  §  13.470  To  restrain  or  monop- 
olize trade.  Subpart — Corrective  actions 
and/or  requirements:  §  13.533  Correc- 
tive actions  and/or  requirements;  13.533- 
53  Recall  of  mychandlse,  advertising 
material,  etc.  Subpart — Maintaining  re- 
sale prices:  §  13.1155  Price  schedules 
and  announcements. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended: 
15  U.S.C.  45.) 

Jn  the  Matter  of  the  American  Academy 
of  Orthopaedic  Surgeons,  a  Corpo- 
ration 

Consent  order  requiring  a  Chicago,  111., 
professional  association,  among  other 
things  to  cease  publishing,  prc»nulgating 
and  participating  in  the  development  of 
relative  value  scales  which  have  the  ef- 
fect of  establishing  pric&  for  medical 
and  surgical  services.  Respondent  Is  re- 
quired to  permanently  cancel,  repeal,  ab- 
rogate and  withdraw  any  ancLall  relative 
value  scales  heretofore  developed  or  dis- 
seminated and  send  copies  of  this  order 
to  association  members  and  certain 
third-party  imyers  together  with  a  re- 
quest for  the  return  of  all  copies  of  rela- 
tive value  scales  in  their  possession. 

The  order  to  cease  and  desist,  Includ- 
ing further  order  requiring  report  of 
compliance  therewith,  is  as  follows:  ' 

Order 


A.  The  term  "relative  value  scale" 
means  any  list  or  compilation  of  surgi- 
cal and/or  medical  procedures  and/cH* 
services  which  sets  forth  comparative 
numerical  values  for  such  procedures 
and/or  services,  without  regard  to 
whether  those  values  are  expressed  in 
monetary  or  non-monetary  terms. 

B.  The  term  "AAOS"  means  the 
American  Academy  of  Orthopaedic  Sur- 
geons. 

C.  The  term  "Effective  date  of  this 
order"  means  the  date  of  service  of  this 
order. 

n 

It  is  ordered  that  AAOS,  its  successors, 
or  assigns,  and  its  officers,  agents  rep- 
resentatives and  employees,  directly  or 
through  any  corporation,  subsidiary,  di- 
vision, or  other  device,  shall: 

A.  Cease  and  desist  from  directly  or 
indirectly  initiating,  originating,  devel- 
oping, publishing,  or  circulating  the 
whole  or  any  part  of  any  proposed  or  ex- 
isting relative  value  scale(s) ; 


>  Copies  of  the  Complaint,  Decision  and 
Order,  and  Appendices  filed  with  the  original 
document. 
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B.  Cease  and  desist  from  directly  or 
Indirectly  advising  in  favor  of  or  against 
the  use  of.  or  contributing  to  the  whole  ot 
anypart  of  any  proposed  or  existing  rel- 
ative value  scale(s) ;  Provided,  however. 
That  nothing  contained  herein  shall  pro- 
hibit AAOS  from  furnishing  testimcHiy 
to  any  government  body,  committee,  or 
instrumentality,  or  from  furnishing  to 
any  third  pEirty  or  government  body, 
committee,  or  instrumentality  such  in- 
formation as  may  be  requested;  to  the 
extent,  however,  that  such  information 
or  testimony  may  bear  directly  or  in- 
directly on  comp>ensation  levels  for  or- 
thopaedic services  or  procedures,  it  shall 
be  limited  to  historical  data,  free  of  edit- 
ing or  interpretation,  and  shall  be  com- 
pletely described  as  to  methodology. 

C.  Permanently  cancel,  repeal,  abro- 
gate, ahd  withdraw  any  and  all  relative 
value  scales  which  It  has  heretofore  de- 
veloped, published,  circulated,  or  dis- 
seminated; 

D.  Within  thirty  (30)  days  after  the 
effective  date  of  this  order,  distribute  by 
first  class  mall  a  copy  of  the  Commis- 
sion's Complaint  and  order  in  this  mat- 
ter, as  well  as  a  letter,  in  the  form  shown 
In  Appendix  "A"  to  this  order,  to  each 
of  its  Fellows  and  to  each  of  the  third- 
party  payers  and  others  listed  In  Appen- 
dix "B"  to  this  order,  instructing  such 
third-party  payers  and  others  to  return 
to  AAOS  all  copies  of  AAOS  relative 
value  scales  in  their  possession. 

in 

It  is  further  ordered  that  AAOS  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  its  organization  which  might  affect 
compliance  obligations  under  this  order, 
such  as,  but  not  limited  to,  dissolution, 
the  emergence  of  a  successor  corpora- 
tion, and  the  creation  and /or  dissolution 
of  subsidiaries. 

IV 

It  is  further  ordered  that  AAOS  shall 
within  sixty  (60)  days  after  the  effective 
date  of  this  order,  file  with  the  Com- 
mission a  written  report  showing  in  de- 
t£dl  the  manner  and  form  of  its  compli- 
ance wtth  each  of  the  provisions  of  the 
order. 

V 

Nothing  in  this  OTdec  shall  be  con- 
strued to  exempt  The  American  Academy 
of  Orthopaedic  Surgeons  from  comi^ying 
with  the  antitrust  laws  or  the  Federal 
Tnule  Commission  Act.  T^e  fact  that  any 
activity  is  not  prohUrited  by  this  order 
shall  not  bar  a  challenge  to  it  under  such 
laws. 

The  Decision  and  Order  was  issued  by 
the  Commission  December  14,  1976. 

John  F.  Dttgan. 
Acting  Secretary. 

(nt  Doc.77-2060  FUed  1-21-77:8:46  ami 


[Docket  No.  C-2865] 

PART  13 — PROHIBITED  TRADE  PRAC- 
TICES. AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

American  College  of  Obstetricians  and 
Gynecologists 

Subpart — Combining  or  conspiring: 
§  13.430  To  enhance,  maintain  or  unify 
prices:  §  13.470  To  restrain  or  monop- 
olize trade.  SutHXirt — Corrective  actions 
and  or  requirements:  §  13.533  Correc- 
tive actions  and  or  requirements;  13.533- 
53  Recall  of  merchandise,  advertising 
material,  etc.  Subpart — Maintaining  re- 
sale prices:  §  13.1155  Price  schedules 
and  announcements. 

(Sec.  6.  38  Stat.  721:  16  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719.  as  amended: 
15  U.S.C.  45.) 

In  the  Matter  of  the  American  College 
of  Obstetricians  and  Gynecologists, 
a  Corporation 

Consent  order  requiring  a  Chicago,  111., 
professional  association,  among  other 
things  to  cease  publishing,  pnxnulgating 
and  participating  in  the  developmmt  of 
relative  value  scales  which  have  the  effect 
of  establishing  prices  for  medical  and 
surgical  services.  Respondent  is  required 
to  permanently  cancel,  repeal,  abrogate 
and  withdraw  any  and  all  relative  value 
scales  heretofore  dev^oped  or  dissemi- 
nated and  send  copies  of  this  order  to 
association  members  and  certain  third - 
party  payers  together  with  a  request  for 
the  return  of  all  copies  of  relative  value 
scales. 

The  order  to  cease  and  desist,  includ- 
ing further  order  requiring  report  of 
compliance  therewith,  is  as  follows: ' 

Order 


A.  The  term  "relative  value  scale" 
means  any  list  or  compilation  of  surgical 
and/or  medical  procedures  and/or  serv- 
ices which  sets  forth  comi>aratlve  nu- 
merical vEdues  for  such  procedures  and/ 
or  services,  without  regard  to  whether 
those  values  are  expressed  in  monetary 
or  non-monetary  terms. 

B.  The  term  "ACOG"  means  the  Amer- 
ican College  of  Obstetricians  and  Gyne- 
cologists. 

C.  The  term  "effective  date  of  this 
order"  means  the  date  of  service  of  this 
order. 

It  Is  ordered  that  ACOO,  its  successors, 
or  assigns,  and  its  o£Doers,  agents,  repre- 
sentatives and  employees,  directly  or 
through  any  corporation,  subsidiary,  di- 
vision, or  other  device,  shall: 

A.  Cease  and  desist  from  directly  or 
indirecUy  initiating,  originating,  devel- 
oping, publishing,  or  circulating  the 
whole  or  any  part  of  any  proposed  or 
existing  relative  value  scale(s) ; 


^Copies  of  the  Complaint,  Decision  aruS 
Order,  and  Appendices  filed  with  the  original 
document. 


B.  Cease  and  desist  from  directly  or  In- 
directly advising  in  favor  of  or  against 
the  use  of.  or  contributing  to  the  whole 
or  any  part  of  any  proposed  or  existing 
relative  value  scale(s) :  Prortded,  how- 
ever. That  nothing  contained  herein 
shall  prc^bit  AOOO  from  furnishing 
testimony  to  any  government  body,  com- 
mittee, or  instrumentality,  or  from  fur- 
nishing to  any  third  party  or  govemm»it 
body.  c(»nmlttee,  or  instrumentality 
such  Information  as  may  be  requested: 
to  the  extent,  however,  that  such  in- 
formation or  testimony  may  bear  direct- 
ly or  indirectly  on  compensation  levels 
for  obstetrical  or  gynecological  services 
or  procedures.  It  shall  be  limited  to  his- 
torical data,  free  of  editing  or  Interpre- 
tation, and  shall  be  completely  described 
as  to  methodcdogy ; 

C.  Permanently  cancel,  repeal,  abro- 
gate, and  withdraw  any  and  all  relative 
value  scales  which  It  has  heretofore  de- 
veloped, published,  circulated,  or  dls- 
scmltiftted  * 

D.  Within  thirty  (30)  days  after  the 
effective  date  of  this  order,  distribute  by 
first  cla,ss  mall  a  copy  of  the  Commis- 
sion's complaint  and  order  in  this  mat- 
ter, as  well  as  a  letter,  in  the  form  shown 
in  Appendix  "A"  to  this  order,  to  each  of 
Its  Fellows  and  to  each  of  the  third - 
party  payers  and  others  listed  In  Ap- 
pendix "B"  to  this  order.  Instructing  such 
third -party  payers  and  others  to  return 
to  ACOO  all  copies  of  ACOO  relative 
value  scales  in  their  possession, 

m 

It  is  further  ordered  that  ACOG  shall 
notify  the  Commission  at  least  thirty 
(30>  days  prior  to  anv  proposed  change 
In  its  organization  which  might  affect 
compliance  obligations  under  this  order, 
such  as.  but  not  limited  to.  dissolution, 
the  emergence  of  a  successor  corpora- 
tion, and  the  creation  and /or  dissolu- 
tion of  subsidiaries. 

IV 

It  is  further  ordered  that  ACOG  shall, 
within  sixty  f60>  days  after  the  effective 
date  of  this  order,  file  with  the  C(Knmls- 
sion  a  written  report  showing  In  detail 
the  manner  and  form  of  its  compliance 
with  each  of  the  provisions  of  the  order. 


Nothing  in  this  order  shall  be  con- 
strued to  exempt  the  American  College 
of  Obstetricians  and  Gynecologists  from 
complying  with  the  antitrust  laws  or  the 
Federal  Trade  Commission  Act.  The  fact 
that  any  activity  is  not  prohibited  by  this 
order  shall  not  bar  a  challenge  to  It  under 
such  laws. 

The  Decision  and  Order  was  issued  by 
the  Commission  December  14,  1976. 

JORlf   F.    DlTGAN. 

Acting  Secretary. 
rm  DOC.T7-2061  FUed  1-21-77:8:46  am] 
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Title  17— Commodity  and  Securities 
Exchanges 

CHAPTER  1— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  1— GENERAL  REGULATIONS  UNDER 
THE  COMMODITY  EXCHANGE  ACT 

PART  155— TRADING  STANDARDS 

Trading  Standards  for  Floor  Brokers  and 
Futures  Commission  Merchants  and 
Records  of  Cash  Commodity  and  Fu- 
tures Transactions;  Extension  of  Com- 
ment Period 

The  Commodity  Futures  Trading  Com- 
mission ('Commission")  announced  to- 
daiy  the  extension  of  the  comment  period 
from  January  21,  1977  to  February  22, 
1977  for  new  Part  155,  Trading  Stand- 
ards; amendments  to  §  1.35.  Records  of 
Cash  Commodity  and  Futures  Transac- 
tions; and  proposed  amendments  to 
5§  1.35  and  155.3  of  the  regulations  under 
the  Commodity  Exchange  Act,  as 
amended  ("Act").  In  addition,  the  im- 
plementation date  for  new  Part  155  was 
defferred  from  February  14,  197?  to 
March  16,  1977.  The  June  13,  1977  im- 
plementation date  for  the  amendments 
to  regulation  1.35  was  not  changed. 

On  December  23. 1976,  the  Commission 
adopted  a  new  Part  155,  establishing 
trading  standards  for  floor  brokers  and 
for  those  futures  commission  merchants 
which  are  members  of  a  contract  market. 
41  FR  56134  (December  23.  1976).  The 
scheduled  effective  date  for  Part  155  was 
listed  in  the  Federal  Register  release  as 
Fefbruary  14,  1977. 

In  that  release,  the  Commission  also 
amiounced  the  adoption  of  certain 
amendments  to  the  recordkeeping  re- 
quirements imposed  upon  contract  mar- 
kets by  5  1.35.  These  amendments  require 
contract  markets,  among  other  things,  to 
maintain  a  record  of  the  time  sequence 
of  transactions  on  the  contract  market. 
The  amendments  to  S  1.35  are  scheduled 
to  take  effect  on  June  13,  1977. 

While  the  Commission  determined  to 
adopt  these  rules  in  the  form  as  pub- 
lished, the  Commission  announced  that 
it  would  "consider  any  comments  on  the 
new  regulations  submitted  by  Interested 
persons  on  or  before  January  21,  1977,  in 
determining  whether  any  further  or  dif- 
ferent actions  should  be  taken  with  re- 
spect to  any  of  the  matters  dealt  with 
in  these  regulations."  41  PR  56144. 

In  a  separate  Federal  Register  release 
laeued  the  same  day  as  the  newly  adc^ted 
regulations,  the  Commission  proposed 
certain  additional  amendments  to  regu- 
lations 1.35  and  155.3.  41  FR  55887  (De- 
cember 23, 1976) .  These  proposed  amend- 
ments would  (1)  extend  the  requirements 
of  regulation  155.3  to  futures  commls- 
sien  mercliants  which  are  not  members 
of  any  contract  market:  {11^  require  each 
member  of  a  contract  market  to  make 
a  specific  written  record  of  all  orders  he 
receives  on  the  floor  of  the  contract  mar- 
ket, for  the  account  of  another  person, 
Including  the  date  and  time  to  the  near- 
est minute  each  order  is  received,  where 
such  orders  are  not  received  In  appro- 
pdate  written  form;  and  (ill)  require 
each  contract  market  to  adopt  a  rule  re- 
qulrlBg  that  certain  information  on  the 
(H>P08lte  sides  of  each  trade  accurately 


correspond  before  the  trade  Is  accepted 
for  clearance  by  the  clearing  organiza- 
tion which  clears  trades  for  the  contract 
market.  The  Commission  announced  that 
it  would  consider  all  comments  pertain- 
ing to  the  proposed  rules  which  it  re- 
ceived on  or  before  January  21,  1977. 

Interested  persons  have  requested  that 
the  Commission  extend  the  effective  date 
of  newly  adopted  Part  155  and  the 
amendments  to  §1.35  and  that  the  com- 
ment period  for  these  regulations  and  the 
proposed  amendments  to  5§  1.35  and 
155.3  be  extended  as  well.'  Accordingly, 
the  Commission  believes  that  it  is  ap- 
propriate to  defer  the  effective  date  of 
Part  155  to  March  16,  1977,  and  the  com- 
ment period  on  the  newly  adopted  regu- 
lations and  the  proposed  regulations  to 
February  22,  1977.  However,  the  Com- 
mission does  not  believe  it  is  necessary  or 
appropriate  to  defer  the  effective  date  of 
the  amendments  to  §  1.35  beyond  the 
June  13, 1977  effective  date  announced  in 
tl-jie  Federal  Register  release  of  Decem- 
ber 23,  1976.  41  FR  56144.' 

Lssued  in  Washington,  D.C.  on  January 
19,  1977,  by  the  Commission. 

William  T.  Bagley. 
j  Chairman,  Commodity 

Futures  Trading  Commission. 

[FR  Doc. 77-2282  PUed  1-21-77:8:45  am] 

Title  19 — Customs  Duties 

CHAPTER  I — UNITED  STATES  CUSTOMS 
SERVICE,  DEPARTMENT  OF  THE  TREAS- 
URY 

|TD.  77-301 

PART    18— TRANSPORTATION    IN    BOND 
AND  MERCHANDISE  IN  TRANSIT 

PART  24 — CUSTOMS  HNANCIAL  AND 
ACCOUNTING  PROCEDURE 

Security  of  International  Cargo  Transported 
in  Bond 

The  President,  in  Executive  Order  No. 
11S36,  dated  January  27,  1975  (40  FR 
4355),  directed  the  Secretary  of  the 
Treasury,  to,  among  other  things,  foster 
the  security  of  international  cargo  in 
Customs  custody  within  ports  of  entry 
and  in  its  movement  and  storage  in 
bond. 

In  response  to  this  Executive  Order, 
Ctistoms  has  reevaluated  the  present 
metal  strap  seal  for  In-bond  cargo.  Use 
of  this  type  of  seal  was  first  approved 
f<B-  Customs  use  in  1912  (TJD.  32294), 
and  is  designed  more  to  indicate  a  vio- 
lation of  the  Integrity  of  the  transport 
unit  than  to  offer  physical  protection  to 
the  contents  of  the  shipment.  Customs 
has  extensively  examined  security  seals. 
Ttxese  examinations  have  included  lab- 
oratory tests  and  fields  evaluations  of 
several  high  security  seals  which  were 
foimd  in  laboratory  tests  to  be  very  ef- 
fective in  preventing  the  theft  of  cargo. 


^Sevn-al  contract  markets  stated  that  the 
proximity  of  the  publication  date  with  the 
national  holidays  made  It  difficult  to  adopt 
the  exchange  rule  changes  necessitated  by 
the  new  regulations  and  to  comment  on  the 
new  regulations  and  the  proposed  amend- 
ments to  the  new  regiilatlons  within  the 
alloted  time. 
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Seals  which  tests  show  provide  both 
accountability  and  sufficient  lAysical 
protection  for  cargo  have  been  approved 
by  Customs  as  high  security  seals.  The 
names  and  addresses  of  manufacturers 
whose  seais  have  been  approved  by  Cas» 
toms  as  high  security  seals  may  be  ob- 
tained from  district  directors  of  Customs 
as  provided  for  in  §  24.13a(b)  of  the  Cus- 
toms Regiflations  (19  CPR  24.13a(b) ). 

In  order  to  further  respond  to  Execu- 
tive Order  No.  11836,  on  March  23,  1976. 
a  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (41 
FR  12017>.  w^hich  proposed  to  amend 
s  18.4  <  a)  (1)  of  the  Customs  Regulations 
1 19  CFR  18.4(a)  (D)  to  provide  that  con- 
veyances or  compartments  in  which 
bonded  merchandise  is  transported  shall 
be  sealed  with  high  security  red  In-bond 
Customs  seals,  or  if  incapable  of  being 
so  sealed,  with  red  in-bond  Customs 
seals,  with  certain  exceptions  presently 
provided  in  tha-t  section.  It  was  also  pro- 
posed that  high  security  red  In-bond 
seals  be  stamped  and  purchased  in  the 
same  manner  as  red  in-bond  seals,  the 
stamp  and  purchase  of  which  is  provided 
for  in  paragraphs  (b)  and  (c),  and  (f), 
of  §  24.13  respectively.  Further,  it  was 
proposed  to  amend  §  24.13(f)  by  substi- 
tuting the  words  "district  director"  for 
the  word  "collector"  wherever  it  ap- 
pears and  to  provide  that  the  price 
charged  for  high  security  red  in-bond 
seals  sold  by  district  directors  shall  be 
the  current  manufactitrer's  list  price  for 
the  quantity  purchased. 

Interested  persons  were  given  60  days 
from  the  date  of  publication  of  the  no- 
tice to  submit  relevant  data,  views,  or 
arguments  regarding  the  proposed 
amendments.  After  consideration  of  all 
comments  received,  the  wording  of  S  18.4 
(a)  (1)  has  been  changed  to  specify  that 
only  conveyances  or  compartments  in 
which  carload  lots  of  bonded  merchan- 
dise are  transported  shall  be  sealed  with 
high  security  red  in-bond  Customs  seals. 
Less  than  carload  lots  need  not  be  sealed 
in  this  manner. 

Accordingly,  the  proposed  amend- 
ments, modified  to  include  this  change, 
are  adopted  as  set  forth  below. 

Effective  date:  In  order  to  permit  car- 
riers to  utilize  existing  stocks  of  strap 
seals,  these  amendments  shall  not  be- 
come effective  until  April  25,  1977. 

Vernon  D.  Acrxe, 
Commissioner  of  Customs. 

Approved:  January  11, 1977. 

Jerry  Thomas, 

Under  Secretary  of  the  Treasury. 

Section  18.4(a)  (1)  is  amended  to  read 

as  follows: 

§  18.4  Sealing  conveyances  and  com- 
partments: labeling  packages;  warn- 
ing card''. 

(a)(1)  Except  as  provided  in  secti(« 
123.33  of  this  chapter,  conveyances  or 
compartments  in  which  carload  lots  of 
bonded  merchandise  are  transported 
shall  be  sealed  imder  Customs  supervi- 
sion with  high  security  red  in-bond  Cus- 
toms seals,  or  if  incapeJtde  of  being  so 
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sealed,  witfa  red  in-bond  Custtoms  seals. 
When  the  compartznoit  or  conveyance 
cannot  be  effectively  sealed,  as  in  the 
case  of  merchandise  shipped  in  open  cars 
or  barges,  or  on  the  decks  of  vessels,  or 
^^en  it  is  known  that  any  seals  would 
necessarily  be  removed  outside  the  ju- 
risdiction of  the  United  States  for  the 
purpose  of  discharging  or  taking  on 
cargo,  or  when  it  is  known  that  the 
breaking  of  the  seals  will  be  necessary  to 
ventilate  the  hatches,  or  in  other  similar 
drcumstancee,  such  sealings  may  be 
waived  with  the  consent  of  the  carrier 
cuid  an  apprc^riate  notation  of  such 
waiver  shall  be  made  on  the  manifest. 
The  Commissioner  of  Customs  may  au- 
thorize the  waiver  of  sealing  of  convey- 
ances or  compartments  in  which  boncled 
merchandise  is  transported  in  other  cases 
when  in  his  opinion  the  sealing  thereof 
is  unnecessary  to  protect  the  revenue  or 
to  prevent  violations  of  the  Customs  laws 
and  regulations. 

•  •  •  •  • 

The  first  sentmce  of  paragraph  (b) 
and  paragraph  (f )  of  S  24.13  is  amended 
to  read  as  follows: 

§  24.13     Car,  compartment,  and  package 
seals ;  kind,  procurement. 

•  •  •  •  • 

(b)  Red  in-bond  and  high  security  red 
in-bond  seals  used  for  sealing  Imported 
merchandise  shipped  between  ports  In 
the  United  States  shall  be  stamped  "US. 
Cust(nis  in  B<nd."  •  •  • 


(f)  In-bond  seals  may  be  purchasM 
only  by  a  Customs  bonded  carrier,  by  a 
nonbonded  carrier  permitted  to  trans- 
port articles  in  accordance  with  section 
553  of  the  Tariff  Act  of  1930,  as  amended 
(19  U.8.C.  1553),  or  in  the  case  of  red 
in-bond  and  hle^  security  red  in-bond 
seals,  by  the  carrier's  commercial,  asso- 
ciation or  comparable  representative  ap- 
proved by  the  district  director.  In-transit 
seals  may  be  purchased  by  a  bonded  or 
other  carrier  of  merchandise  or.  In  the 
case  of  blue  In-transit  seals,  by  the  car- 
rier's commercial  association  or  com- 
parable representative  approved  by  the 
district  director.  Except  for  uncolored  in- 
transit  seals,  uncolored  Custcuns  seals 
may  not  be  purchased  by  private  inter- 
ests and  shall  be  ftunlshed  by  district 
directors  for  authorized  use  without 
charge.  In-bond  and  in-transit  seals  sold 
by  district  directors  shall  be  charged  for 
at  the  rate  of  10  cents  per  seal,  except 
for  high  security  red  in-bond  seals  which 
shall  be  charged  for  at  the  current  man- 
ufacturer's list  price  for  the  quanti^ 
purchased. 

(R.S.  261,  as  amended,  sec.  634,  46  Stat.  760 
(19  U.S.C.  66,  1624).) 

(FR  Doc.77-ai71  Filed  1-31-77:8:46  am] 


Title  26    Internal  Revenue 

CHAPTER  I — INTERNAL  REVENUE  SERV- 
ICE. DEPARTMENT  OF  THE  TREASURY 

SUBCHAPTER  A— INCOME  TAX 

(T.D.  7449] 

PART  7— TEMPORARY  INCOME  TAX  REG- 
ULATIONS UNDER  THE  TAX  REFORM 
ACT  OF  1976 

Election  To  Have  Investment  Credit  for 
Movia  and  Television  Films  Determined 
in  Accordance  witti  Previous  Litigation 

Correction 

In  FR  Doc.  7&-38099,  appearing  at  page 
56629,  In  the  issue  of  Wednesday,  Decem- 


ber 29,  1976,  the  filing  time  which  now 
reads  "4:45  pm",  should  read  "4:44  inn". 


[TD.  7460] 

PART  7— TEMPORARY  INCOME  TAX  REG- 
ULATIONS UNDER  THE  TAX  REFORM 
ACT  OF  1976 

Various  Elections 

CorrecUon 

In  FR  Doc.  77-703,  appearing  at  page 
1469  in  the  issue  for  Friday,  January  7, 
1977,  the  table  in  g  7.0(a)  should  read 
as  set  forth  below : 


S«ctioo 


Description  of  election 


Availabilitr  ot  electioa 


(i)  rmar  cAt«oo«T 


187(0)  of  Code SubetantiaUy  rehabilitated  historic  property. 

172(b)(3)(E)  otCode...  Forego  of  carryback  period _ 

lBl(b)ofCode Ajnortization  of  certain  rehabilitation  ex- 
penditure*. 

402(e)(4)(L)  of  Code...  Lump  sum  distributions  from  qtialified 
plans. 

451(e)  of  Code LiTestock  sold  on  accotint  of  droutbt 

8t2<b)(3)  of  Code Forego  of  carryback  period  by  life  insurance 

companies. 

SlOAofCode Contiguous  country  branches  of  domestic 

life  insurance  companies. 

825<d)(2)  of  Code Forego  of  carryback  period  by  mutual  in- 
surance companies. 

911(e)  of  CTode Foregoing  of  benefits  of  section  Sll 


Additions  to  capital  aoooant  oocarring  after 
Jvnt  30,   1976,  and  belore  July   1,   1981. 

Any  taxable  year  ending  after  December  31, 
1975. 

AdditioDS  to  capital  accocnt  oocnrring  after 
after  June  14,  1976,  and  belon  June  1&. 
1981. 

Distributions  and  payment*  made  after 
December  31,  I97S.  in  taxable  yean  begin- 
ning after  such  date. 

Any  taxable  year  begi.Tning  after  Decem- 
ber 31. 19T5. 

Any  taxable  year  ending  after  December  31. 
197.S. 

All  taxable  years  beginning  after  December 
31.  1975. 

Any  taxable  year  ending  aftar  December  31, 
1975. 

All  taxable  jrears beginning  after  December  31, 
1975. 


a)   SECOKD  CATBGOar 


185(d)  of  Code .Amortization  of  railroad  grading  and  tunnel    AUtaxableyearsbeginningafterDecemberSl, 

bores.  1974. 

528(c)(1)(E)  of  Code...  Certain  homeowners  associations. Any  taxable  yearbeginningafterDecemberSI. 

1973. 

1057  of  Code Transfer  to  foreign  trusts  etc Any  transfer  of  property  after  October  2, 1975. 

e013(g)  of  Code Joint  return  for  nonresident  alien All  taxable  years  ending  on  or  after  Decem- 
ber 31,  1975. 

tt)13(h)  of  Code Joint  return  for  year  in  which  nonresident    Any  taxable  year  ending  on  or  after  Decem- 

alien  becomes  resident.  ber  31, 197S. 


Title  31 — Money  and  Finance:  Treasury 

CHAPTER   I — MONETARY  OFFICES, 
DEPARTMENT  OF  THE  TREASURY 

PART  128— TRANSACTIONS  IN  FOREIGN 
EXCHANGE,  TRANSFERS  OF  CREDIT, 
AND  EXPORT  OF  COIN  AND  CURRENCY 

Additioful  Statutory  Authority;  Form 
Revisions 

The  Department  of  the  Treasury  here- 
with promulgates  amendments  to  the 
Treasury  Regulations  on  the  reporting 
of  transactions  in  foreign  exchange, 
transfers  of  credit,  and  the  export  of 
coin  or  currency  by  financial  institutions 
and  other  reporting  firms  governed  by 
the  provisions  of  Part  128.  The  amend- 
ments acknowledge  the  effects  of  the  In- 
ternational Investment  Survey  Act  of 
1976,  90  Stat.  2059,  22  U.S.C.  3101  note, 
as  providing  additional  authority  for 
the  collection  of  data  pursuant  to  Sub- 


part B,  and  as  modifying  the  provisions 
for  disclosure  of  such  data  to  other  Fed- 
eral agencies,  redesignate  the  Treasury 
Foreign  Exchange  (TFEX)  reporting 
system  as  the  Treasury  International 
Capital  (TIC)  reporting  system  to  de- 
scribe more  aptly  the  nature  of  the  data 
collected  smd  redesignate  the  Treasury 
Foreign  Exchange  forms  as  Treasury  In- 
ternational Capital  forms. 

In  addition,  certain  TIC  (formerly 
TFEX)  forms  have  been  consolidated  or 
otherwise  revised:  the  country  stubs  of 
TIC  Forms  B-1,  B-2,  and  B-3  shall  now 
include  those  geographical  data  formerly 
reported  on  Forms  B-la,  B-2a,  and  B-3a; 
the  data  formerly  reported  separately  on 
Forms  S-1,  S-la,  and  S-2  shall  now  be 
reported  on  a  new  Form  S:  the  country 
stub  of  Form  C-1/2  has  been  expanded 
so  as  to  be  identical  with  the  stubs  on 
the  S  and  B  series  reports. 
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Hie  ameodments  add  TIC  Form  S  to 
ttie  TIC  reporting  system  and  delete 
Farms  B-la,  B-2a,  B-3a,  S-1,  S-la,  and 
8-2.  In  addltim,  the  amendments  cor- 
rect a  typographical  error  appearing  In 
the  last  sentence  of  §  128.2(c)  of  Subpart 
A  In  the  1978  edition  of  the  CFR.  where 
tbe  word  "at"  should  be  replaced  by  the 
word  "as." 

The  Department  finds  that  notice  and 
public  procedures  under  the  provisions  of 
5-U.S.C.  553  are  not  necessary  in  this 
case  since  the  amendments  pertain  only 
to  rules  of  agency  procedure,  are  minor 
in  scope,  and  serve  generally  to  reduce 
ttie  reporting  burden  upon  the  public.  In 
addition,  there  is  good  cause  to  make  the 
amendments  effective  immediately  on 
January  24,  1977.  The  amendments  shall 
apply  to  all  reports  filed  as  of  January 
31, 1977,  and  for  any  period  ending  after 
January  31, 1977. 

Ttae  text  of  the  amendments  is  as 
loUofws: 

1.  Section  128.2  (a)  and  (c)  are  amend- 
ed to  read  as  follows: 

f  128.2      Reports. 

(a)  In  order  to  effectuate  the  purposes 
of  the  Emergency  Banking  Act  of  1933 
<12  U.8.C.  95a),  Executive  Order  6560 
of  January  15.  1934  (Part  127  of  this 
chapter) ,  and  the  International  Invest- 
ment Survey  Act  of  1976  (90  Stat.  2059. 
22  UJS.C.  3101  note),  and  in  order  that 
information  requested  by  the  Interna- 
ttonal  Monetary  Fund  under  the  articles 
of  agreement  of  the  Fund  may  be  ob- 
tained in  accordance  with  section  8(a) 
of  the  Bretton  Woods  Agreements  Act 
<sec.  8(a)  59  Stat.  515;  22  U.SC.  286f 
and  Executive  Order  No.  10033,  14  FR 
561:  3  CFR,  1949  Supp.),  every  person 
subject  to  the  Jurisdiction  of  the  United 
States  engaging  (1)  in  any  transaction 
in  foreign  exchange;  i2)  in  any  transfer 
of  credit  between  any  person  within  the 
United  States  and  any  person  outside  of 
the  United  States;  or  (3)  in  the  export 
or  withdrawal  from  the  United  States  of 
any  currency  or  silver  cofn  which  is  legal 
tender  in  the  United  States,  shall  furnish 
information  relative  thereto  to  such  ex- 
tent and  in  such  manner  and  at  such  in- 
tervals as  is  required  by  report  forms  and 
instructions  prescribed  in  Subpart  B  of 
this  part. 

•  •  •  •  * 

<c)  All  persons  required  to  report, 
other  than  banks  and  banking  institu- 
tions, shall  furnish  the  reports  required 
under  Subparts  B  and  C  of  this  part  to 
the  Federal  Reserve  Bank  of  New  York. 
Banks  and  banking  institutions  shall  fur- 
nish the  required  reports  to  the  Federal 
Reserve  Bank  of  the  district  in  which 
such  bank  or  banking  institution  has  its 
principal  place  of  business  in  the  United 
States.  In  the  event  that  any  person  re- 
quired to  report  has  no  principal  place 
•f  business  within  a  Federal  Reserve  dis- 
trict, the  information  shall  be  furnished 
tflrectly  to  the  Office  of  the  A.-tsistant 
Secretary  for  International  Affairs.  De- 
partment of  the  Treasury,  Washington. 
D.C.  20220  or  to  such  agency  as  the  De- 
partment of  the  Tresisury  may  designate. 

2.  Section  128.3  is  revised  to  read  as 
follows: 


RULES  AND  REGULATIONS 


1128.3     Use  of  infornuitiaa  reported. 

The  information  reported  on  the  forms 
required  imder  Subparts  B  and  C  will  not 
be  disclosed  publicly  by  the  Department 
of  the  Treasury  or  by  any  other  Federal 
agency  having  access  to  the  information 
as  provided  herein.  Data  reported  on 
ttiese  forms  may  be  published  or  released 
iln  the  aggregate  in  a  manner  which  will 
not  reveal  the  amounts  reported  by  any 
individual  reporting  bank  or  nonbanking 
firm.  The  Department  may  furnish  to 
other  Federal  agencies  data  reported  on 
these  forms  to  the  extent  permitted  by 
the  Federal  Reports  Act,  44  U.S.C.  3501, 
et  seq.  In  addition,  the  Department  may 
furnish  other  Federal  agencies  data  re- 
ported on  the  forms  required  imder  Sub- 
part B  to  the  extent  permitted  by  the 
International  Investment  Survey  Act  of 
1976.  22  U.S.C.  3101  note,  et  seq. 

3.  Section  128.11  is  amended  by  revis- 
ing the  section  heading  and  the  text  to  j 
read  as  follows: 

§  128.11      International     Capital     Form 
B-1:      "Short-term"      liabilities      to 
!         **foreigners." 

On  this  form  banks  and  banking  insti- 
tutions in  the  United  States  are  required 
to  r^xirt  monthly  to  a  Federal  Reserve 
bank  "short-term"  liabilities  to  "for- 
eigners" or  assets  held  on  behalf  of  "for- 
eigners" which  represent  claims  on  in- 
stitutions or  individuals  in  the  United 
States,  as  of  the  last  day  of  business  of 
tSie  month. 

4.  Section  128.11a  is  revoked  as  fol- 
lows: 

§  128.11a      [Deleted] 

5.  Section  128.12  is  amended  by  re- 
vising the  section  heading  and  the  text 
to  read  as  follows : 

§  128.12  Supplement  to  International 
Capital  Form  B-1 :  "Short-term"  dol- 
lar liabilities  to  "forei^niers'''  in 
countries  not  listed  separately  on 
Form  B— 1. 

On  this  form  banks  and  banking  insti- 
tutions in  the  United  States  are  required 
to  report  twice  a  year,  as  of  April  30  and 
December  31.  to  a  Federal  Reserve  bank 
"short-term"  dollar  liabilities  to  "for- 
eigners" in  countries  not  lifted  separate- 
ly on  Form  B-1. 

6.  Section  128.13  is  amended  by  revis- 
ing the  section  heaSing  and  the  text  to 
read  as  follows : 

%  128.13  Inlernalional  Capital  Form 
B— 2:  ".*>horl-lerm"'  claims  on  "for- 
eigner*." 

On  this  form  banks  and  banking  insti- 
tutions m  the  United  States  are  required 
to  report  monthly  to  a  Federal  Reserve 
bank  "short-term""  assets  owned  by  the 
reporter  or  held  for  the  account  of  do- 
mestic customers  which  represent  claims 
on  "foreigners,"  as  of  the  last  day  of 
business  of  the  month. 

7.  Section  128. 13a  is  revoked  as  fol- 
lows: 

g  128.13a      r  Deleted] 

8.  Section  128.14  is  amended  by  revis- 
ing the  section  heading  and  text  to  read  1 
as  follows: 


§  128.14  InterMtional  Capital  Foraa 
B-3:  "Long-term"  liabilities  to,  a:^ 
claims  on  "foreigners." 

On  this  form  banks  and  benicing  insti- 
tutions in  the  United  States  are  required 
to  report  monthly  to  a  Federal  Reserve 
bank  "long-term"  liabilities  to,  and 
claims  on,  "foreigners"  acquired  car  hdd. 
either  in  the  United  States  or  abroad,  by 
r^wrting  organizations  for  their  own  ac- 
count or  for  the  account  of  others,  as  of 
the  last  day  of  business  of  the  month. 

9.  Section  128.14a  is  revoked  as  fol- 
lows: 

§  128.14a      [Deleted] 

10.  Section  128.15  is  amended  by  re- 
vising the  section  heading  and  text  to 
read  as  follows : 

§  128.15  International  CapHal  Form 
C-1/2:  Liabilities  to,  and  claims  on. 
"foreigners." 

On  this  form  exporters,  importers,  in? 
dustrial  and  commercial  concerns  and 
other  nonbanking  institutions  In,  the 
United  States  are  required  to  report 
quarterly,  as  of  the  last  day  of  business 
of  the  quarter,  to  the  Federal  Reserve 
Bank  of  New  York,  "short-term"  and 
certain  other  liabilities  to,  and  claims 
on,  "foreigners"  acquired  or  held,  ^ther 
in  the  United  States  or  abroad,  by  the 
reporting  organizations  for  their  own  ac- 
count or  for  the  account  erf  others. 

11.  Section  128.16  is  amended  by  re- 
vising the  section  heading  and  text  to 
read  as  follows : 

§  128.16  International  Capital  Form 
C-3:  "Short-term"  liquid  claims  on 
"foreigners." 

On  this  form  exporters,  importers,  In- 
dustrial and  commercial  concerns  and 
other  nonbanking  institutions  In  the 
United  States  are  required  to  report 
monthly  to  the  Federal  Reserve  Bank  of 
New  York  data  on  a  portion  of  their 
claims  on  "foreigners,"  as  of  the  last  day 
of  business  of  the  month. 

12.  Section  128.17  is  amended  by  revis- 
ing the  secticoi  heading  and  text  to  read 
as  follows : 

§  128.17  International  Capital  Form  S: 
Purchases  and  sales  of  "long-term" 
securities  by  "foreigners." 

On  this  form  banks  and  banking  insti- 
tutions, brokers  and  dealers  in  the  United 
States  are  required  to  report  monthly  to 
a  Federal  Reserve  bank  transactions  in 
"long-term"  and  certain  other  securities 
executed  in  the  United  States  for  account 
of  "foreigners"  and  by  "foreign  ofBcial 
institutions"  and  transactions  in  "long- 
term"  securities  executed  abroad  for 
their  own  account  and  for  the  account 
of  their  domestic  customers. 

13.  Section    128.17a    is    revoked    as 

follows : 

§  128.17a      [Deleted] 

15.  Section  128.19  is  revoked  as  follows: 

§  128.19      [Deleted] 

Effective  date:  January  24,  1977. 

Gerald  L.  Parsky, 
Assistant  Secretary  for 
International  AJJain. 

[FR  DOC.77-2ia9  Filed  1-21-77;  8:40  am\ 
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Title  39 — Postal  Servioo 

CHAPTER  I — UNITED  STATES  POSTAL 
SERVICE 

COMMEMORATIVE  STAMPS  AND  NEW 
STAMP  ISSUES 

Miscellaneous  Amendments 

AGENCY:  U.S.  Postal  Service. 

ACTION :  Final  rule. 

SUMMARY :  The  primary  purpose  of  this 
document  is  to  revise  the  regulations  of 
the  Postal  Service  on  axnmemorative 
stamps  and  new  stamp  issues.  Among 
other  things,  the  revisions  provide  for  a 
single  national  policy,  set  by  the  Stamps 
Division  at  Headquarters  of  the  Postal 
Service,  concerning  the  release,  sale,  and 
discontinuance  of  postage  stamps  and 
stamp  products.  A  nimiljer  of  minor, 
technical,  and  conforming  amendments 
are  also  made  to  the  regulations. 

EFFECTIVE  DATE:  January  21,  1977. 

FOR  FURTHER  INFORMATION  CON- 
TACT: 

Paul  J.  Kemp,  202-245-4638. 

Accordingly.  39  CFR  is  amended  as 
follows: 

PART  233— INSPECTION  SERVICE 
AUTHORITY 

§  233.1       [Amended] 

1.  In  paragraph  (b)  (2)  of  S  233.1  by 
deleting  the  period  at  the  end  thereof  and 
Inserting  "  (see  243.419  of  the  Postal  Serv- 
ice Manual) ."  in  lieu  thereof. 


PART  257 — PHILATELY 

2.  By  revising  S§  257.1  and  257.2  to  read 
as  follows: 

§  257.1      Policy. 

There  shall  be  a  single  national  policy 
relative  to  the  release,  sale  and  discon- 
tinuance of  postage  stamps  and  stamp 
products.  All  policy  matters  shaD  be  set 
by  the  Stamps  Division.  Headquarters, 
Washington,  D.C.  20260.  Hie  standardi- 
zation of  policy  relating  to  sales  will  pro- 
vide a  hfeh  degree  of  Integrity  to  the 
program  with  resultant  stimulated  sales 
at  a  minimum  of  cost.  All  post  offices 
shall  comply  with  the  nationsd  philatelic 
policies  as  set  forth  In  this  Part  257. 

§  257.2      Commemorative  Stamps. 

(a)  Purpose.  Commemorative  stamps 
are  issued  in  limited  quantities  to  focus 
attention  on  historical  places,  events  or 
personages.  The  Postal  Service  encour- 
ages the  widespread  use  of  these  stamps 
to  promote  our  ideals,  progress,  and 
heritage  reflected  by  the  stamps.  Iliey 
do  not  replace  regular  stamps  of  the 
same  class,  but  are  provided  upon  re- 
quest, when  available. 

(b)  Commemorative  Stamp  Supplies. 
Periodically  evaluate  the  philatelic  de- 
mand and,  when  necessary,  forward  a 
separate  requisition  for  stock  needed  In 
addition  to  the  automatic  distribution. 
Postmasters  should  when  necessary  re- 
duce the  quantity  of  stamps  received 
automatically  to  preclude  costly  over- 
stocking    and    stxbsequent    destruction. 


Sectional  centers  designated  to  distribute 
accoimtable  paper  shall  make  certain 
that  less-than-bulk  quantities  of  stamps 
are  supplied  to  post  c^ces  to  permit  sales 
the  day  after  the  official  first-day  sale. 
In  accordance  with  instructions  issued  in 
the  Postal  Bulletin. 

(c)  Sale  Of  Commemorative  Stampt. 
Place  commemorative  stamps  on  sale  at 
all  offices  <m  the  general  release  date  In 
accordance  with  the  following  schedule: 

(1)  Plate  Number  Blocks  and  Mar- 
ginal Markings.  Plate  niunber  blocks  are 
the  stamps  located  on  one  comer  of  a 
sheet  of  stamps  with  a  plate  number (s) 
printed  on  the  margin.  The  plate  blocks 
may  include  as  few  as  four  stamps  where 
a  single  numbo'  ai^)ears  or  as  many  as 
20  where  multiple  numbers  or  other 
maiictngs  such  as  Mr.  ZIP  and  Mall 
Early  appear.  There  shall  be  no  whole- 
sale removal  of  pla4:e  number  blocks  In 
advance  from  a  large  number  of  sheets 
for  the  benefit  of  individual  purchasers. 
Plate  bloclcs  may  be  laid  aside,  however, 
as  sheets  are  brc^en  for  regular  sale  pur- 
poses and  may  be  sold  as  an  accommoda- 
ticHi  to  local  stamp  collectors. 

(2)  Regular  Stamp  Windows.  Place 
commemorative  stamps  on  regular  sale, 
holding  aside  <mly  enough  for  the  local 
philatelic  demand.  Sell  all  stock  within 
60  days  if  possible.  Offer  any  remaining 
commemorative  stamps,  including  those 
previously  set  aside  for  philatelic  use,  to 
all  customers  in  place  of  other  sheet 
stamps.  An  exception  would  be  a  com- 
memorative stamp  issued  for  a  special 
areawlde  event  which  is  being  celebrated 
beycmd  the  60-day  period.  It  is  the  Postal 
Service's  intent  that  all  commemorative 
stamps  be  sold  and  none  destroyed. 

(3)  Phllat^ic  Windoua  and  Postal 
Stores — (I)  Time  On  Sale.  Those  offices 
with  full  or  part-time  philatelic  windows 
may  keep  an  issue  on  sale  until  the 
Philatelic  Sales  Branch  publishes  in  the 
Postal  BtOletln  a  notice  of  its  Tetooval 
from  sale.  Upon  notification.  Immediately 
withdraw  and  sell  the  stock  for  regular 
postage  purposes  for  a  period  of  30  days. 
After  30  days  soiy  remaining  stock  shall 
be  handled  In  accordance  with  section 
224,  Handbook  F-1,  Financial  and  Cost 
Controls. 

(11)  Stamp  Credit-Accountabtlity. 
Philatelic  outlets  should  maintain  a  good 
working  level  of  stamp  stock  and  ac- 
coimtable paper  to  encourage  philatelic 
interest  and  be  able  to  readily  meet  the 
needs  of  collectors.  In  this  regard,  phil- 
atelic outlets  are  authorized  stamp  cred- 
its of  $50,000  to  $125,000.  Under  no  cir- 
cumstances shall  the  stamp  credit  exceed 
$125,000. 

(ill)  Plate  Nurtibers.  The  sale  of  plate 
numbers  and  marginal  markings  at  phil- 
atelic outlets  shall  be  restricted  as  fol- 
lows: 


Minimum  purchase 
Pull  panes  of  each. 


Denomination 
1  cent  to  16  cents, 

iDClUBlve. 

18  cents  to  50  cents.  Strips  of  90  stamps 
Inclusive.  e*cii. 

60   cents 1 Strip  of  10  stamps. 

$1  to  $5,  Inclusive 4  stamps  eacb. 

(iv)  Availability  of  Back-Issue  Com- 
memoratives.  Post  offices  which  maintain 
or  establish  special  philatelic  windows 


should  request  the  Stamp  Management 
Branch.  U.S.  Postal  Service,  Washing- 
ton. D.C.  20260,  to  keep  them  informed 
of  available  bcwik-issue  commemoratives. 
Lists  of  available  back  issues  will  pe- 
riodically appear  in  the  Postal  Bulletin. 

(V)  Packaged  Stamps.  Philatrfic  win- 
dows, postal  stores,  stamp  collecting  en- 
ters, and  tlie  Philatelic  Sales  Branch  may 
sell  stamps  previously  withdrawn  from 
sale  provided  the  stamps  are  incorpo- 
rated in  a  philatelic  product  such  as  the 
mint  set  or  collecting  kit. 

(4)  Outside  Sales  of  Commemorative 
Stamps.  Do  not  uccept  mail  orders  for 
postage  stamps  from  customers  outside 
the  limits  of  tiie  area  served  by  your  post 
office.  Return  any  such  requests  to  the 
sender  calling  attention  to  the  services 
provided  by  the  Philatelic  Sales  Branch, 
Washington,  D.C.  20265. 

(d)  AnTMuncement  Of  Neva  Issues. 
New  stamp  and  other  special  Issues  are 
announced  by  notices  disidayed  in  the 
ixist  office  lobbies,  in  the  Postal  Bulletin, 
and  tlirough  tbe  press  and  philatelic 
periodicals. 

(e)  First-Day  Sale.  A  post  office  or 
post  offices  selected  because  c^  some  his- 
torical connectl(Hi  with  the  person, 
event,  or  place  being  commemorated 
may  be  authorized  to  have  exclusive  sale 
of  a  new  stamp  on  its  first  day  of  sale. 
All  other  post  offices  may  sell  the  stamp 
the  following  day. 

(f)  First-Day  Covers. — (1)  Descrip- 
tion. A  first-day  cover  is  an  envelope, 
post  card,  or  other  mailing  piece  bearing 
a  new  stamp;  a  new  postal  caxd;  a  new 
stamped  envelope;  or  a  new  eiero- 
gramme,  cancelled  with  a  special  die 
reading  "First  Day  of  Issue"  and  dated 
to  show  the  first  day  of  issue. 

(2)  Reque3ta.  (i)  Customers  who  want 
first  day  cancellations  of  a  new  stamp 
have  two  options : 

(A)  They  may  buy  and  affix  their 
own  newly  issued  stamps  to  their  enve- 
lopes and  maH  them  to  the  postmaster 
at  the  city  of  issuance  for  cancellation; 
or  (B)  They  may  submit  their  envelopes 
with  proper  ronlttance  to  cover  the  cost 
of  the  stamps  desired  and  the  Postal 
Service  will  affix  fmd  cancel  the  stamps. 
Remittance  should  be  made  by  money 
order,  cashiers,  certified,  or  personal 
check  made  payable  to  U.S.  Postal  Serv- 
ice. Do  not  send  cash.  Postage  stamps, 
as  well  as  foreign  coins  and  currency  will 
not  be  accepted. 

All  covers  must  bear  addresses  and 
must  be  postmarked  no  later  than  15 
days  f rMn  the  date  of  issuance  to  qualify 
for  cancellation  service. 

(11)  Cover  envelopes  should  be  of  ordi- 
nary letter-size  and  must  be  properly 
addressed  low  and  to  the  left.  Place  a 
filler  of  postal  card  thickness  in  each 
envelope,  and  either  turn  in  the  flaps 
or  seal  it.  Endorse  the  envelope  enclos- 
ing the  covers  to  the  postmaster,  "First- 
Day  Covers".  If  applicable,  put  a  pencil 
notation  in  the  upper  right  comer  of 
each  cover  to  show  the  number  of  post- 
age stamps  to  be  placed  there. 

(ill)  With  orders  for  first-day  covers, 
do  not  include  requests  for  uncanceled 
stamps. 
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<iv)  The  Philatelic  Sales  Branch  does 
not  service  first-day  covers. 


PART  258— SPECIAL  CANCELLATIONS 

3.  In  ]>aragraph  (a)  of  §  258.1  by  re- 
vising the  first  sentence  thereof  to  read 
as  follows: 

§  2S8.1      Authorization. 

<a)  Special  canceling  machine  die 
hubs  may  be  used  only  In  post  offices 
having  190  or  more  revenue  units.  •  •  • 


4.  In  paragraph  (b)(1)  of  {258.4  by 
revising  the  first  sentence  thereof  to  read 
as  follows: 

§  258.4     DiBposilion. 

•  •  •  »  • 

(b)  Unserviceable  die  hubs.  (1)  Au- 
thorized poet  offices  having  950  or  more 
revenue  imits  shall  order  replacement 
repair  parts  for  a  die  hub  that  is  used 
annually,  from  the  Western  Area  Supply 
Center.  Repair  Parts  Section,  Topeka, 
Kansas  86624,  on  Form  4984,  "Repair 
Parts  Requisition,"  if  the  die  hub  can 
be  repaired  at  the  post  office.  •  *  • 
•  •  •  •  • 

(39  U.S.C.  401,  404(4) .  404(6)  )^ 

RocBR  P.  Craig, 
Deputy  General  Counsel. 

{PR  Doc.77-2107  PUed  1-21-77:8:46  am] 

Title  40 — Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  C— AIR  PROGRAMS 

(PRL  673-6) 

NEW  SOURCE  REVIEW 

Delegation  of  Authority  to  the  State  of 
South  Carolina 

The  amendments  below  institute  cer- 
tain address  chaages  for  reports  and  ap- 
plications required  from  operators  of  new 
sources.  EPA  has  delegated  te  the  State 
of  South  Carolina  authority  to  review 
new  and  modified  sources.  The  delegated 
authority  includes  the  reviews  under  40 
CFR  Part  52  for  the  prevention  of  sig- 
nificant deterioration.  It  also  includes 
the  review  under  40  CFR  Part  60  for  the 
standards  of  performance  for  new  sta- 
tlonary  sources  and  review  under  40  CFR 
Part  61  for  natlonstl  emission  standards 
for  hazardous  air  pollutants. 

A  notice  annoimcing  the  delegation  of 
authority  is  published  elsewhere  in  the 
notices  section  of  this  issue  of  the  Fed- 
siAL  Rbgistcr.  These  amendments  pro- 
vide that  all  reports,  requests,  applica- 
tions, submittals,  and  commimlcatlons 
previously  required  for  the  delegated 
reviews  will  now  be  sent  to  the  Office  of 
Environmental  Quality  Control,  Depart- 
IMurtment  of  Health  and  Environmental 
Control,  2600  Bull  Street,  Columbia, 
South  Carolina  29201,  instead  of  EPA's 
Region  rv. 

Tlie  Regional  Administrator  finds 
good  cause  for  foregoing  prior  publle 
notice  and  for  making  this  rulemaking 
eff  ectlTe  tanmedlately  In  that  it  Is  an  ad- 
ministrative change  and  not  one  of  sub- 
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stantive  content.  No  additl(»ial  substan- 
tive burdens  are  Imposed  on  the  parties 
affected.  The  delegation  which  is  refieot- 
ed  by  this  administrative  amendment 
was  effective  on  October  19.  and  it 
serves  no  purpose  to  delay  the  technical 
change  of  this  addition  of  the  State  ad- 
dress to  the  Code  of  Federal  Regula- 
tions. 

This  rulemaking  is  effective  immedi- 
ately, and  Is  Issued  under  the  authority 
of  sections  101,  110,  111,  1^,  and  301 
of  the  Clean  Air  Act,  as  amaided,  42 
U.S.C.  1857C-5.  6.  7  and  1857g. 

Dated:  January  11,  1977. 

John  A.  Little, 
Acting  Regional  Administrator. 

PART  52— APPROVAL  AND  PROMULGA- 
TION OF  IMPLEMENTATION  PLANS 

Delegation  of  Authority  for  Preven- 
tion OF  Significant  Deterioration  to 
the  State  of  South  Carolina 

Part  52  of  (Chapter  I,  "nUe  40,  Code  of 
Federal  Regulations,  is  amended  as  fol- 
Iowb:  I 

Subpart  PP — South  (^rolina  I 

1.  Section  52.2131  is  amended  by  add- 
ing a  new  paragraph  (c)  as  follows: 

§  52.2131      Signifieant    deierioralion    of 
air  quality. 

•  •  •  *  • 

(c)  All  applications  and  other  infor- 
mation required  pursuant  to  §  52.21 
from  sources  located  in  the  State  of 
South  Carolina  shall  be  sutmiitted  to 
^e  Office  of  Environmental  Quality 
Control,  Department  of  Health  and  En- 
vironmental Control,  2600  Bull  Street, 
Columbia,  South  Carolina  29201,  instead 
of  the  EPA  Region  IV  office. 


PART  60— STANDARDS  OF  PERFORM* 
ANCE  FOR  NEW  STATIONARY  SOURCES 

Delegation  of  Authority  to  the  State 
OF  South  Carolota 

2.  Part  60  of  Chaptea:  I,  TiUe  40,  Code 
of  Federal  Regulations,  is  amended  l^y 
revising  subparagraph  (PP)  of  §  60.4 'b) 
to  read  as  follows: 

§  60.4      Address. 

*  •  •  •  • 

(b)  •  •  * 

(A)-(OO)    •    •    • 

(PP)  state  of  South  Carolina,  Office  of 
Environmental  Quality  Control,  Department 
of  Heall^  and  Environmental  Control,  2600 
Bull  Street,  Columbia,  South  Carolina  29201. 


PART  61— NATIONAL  EMISSION  STAND- 
ARDS FOR  HAZARDOUS  AIR  POLLUTANTS 

Delegation  of  Authorttt  to  the 
State  of  South  Carolina 

3.  Part  61  of  cniapter  I.  Title  40,  Code 
of  Federal  Regulatioos,  te  amended  liy 
revising  subparagraph  (PP)  <a  f  61.04(b) 
to  read  as  follows: 

5  61.04    Addr«M. 


(A)-(OO)    •    •    • 

(PP)  State  of  South  Carolina,  Office  of  En- 
vironmental Quality  Control,  Department  of 
Health  and  Environmental  Control,  2600  Bull 
Street,  Columbia,  South  Carolina  292(11. 

(FR  Doc.77-1969  PUed  l-21-77;8:45  am] 


(b) 


•  •  • 


Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  9— ENERGY  RESEARCH  AND 
DEVELOPMENT  ADMINISTRATION 

[ERDA-PR  Temporary  Reg.  No.  26) 

PART  »-4— SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Subpart  9-4.52 — Unsolicited  Proposals 

January  17,  1977. 
•    1.    Purpose.   To   revise   ERDA-PR 
Temporary  Regulation  No.  21  to  rein- 
state   the    applicability    of    ERDA-PR 
9-4.51  to  certain  proposals.   • 

ERDA-PR  Temporary  Regulation  No. 
21,  dated  July  23.  1976,  41  PR  30330,  was 
issued  for  the  purpose  of  expanding  and 
clarifying  the  policies  and  procedures 
concerning  the  receipt,  evaluation,  ac- 
ceptance or  rejection  of  unsolicited  pro- 
posals. Its  provisions  were  expanded  to 
encompass  all  unsolicited  proposals  from 
whatever  source  obtained  (e.g.  educa- 
tional institutions).  Such  sources  had 
for  many  years  prior  to  the  Issuance  of 
ERDA-PR  Temporary  Regulation  No.  21 
been  treated  under  Subpart  9-4.51  en- 
titled Research  Agreements  and  Con- 
tracts with  Educational  Institutions. 
However,  after  approximately  six  months 
of  experience  with  ERDA-PR  Temporary 
Regulation  No.  21  in  the  processing  of 
unsolicited  proposals  submitted  by  such 
sources,  it  has  been  determined  that  the 
provisions  of  ERDA-PR  Subpart  9-4.51 
are  a  more  appropriate  mechanism  for 
processing  these  proposals.  ITierefore,  ef- 
fective immediately,  the  provisions  of 
ERDA-PR  Subpart  9-4.51  are  reinstated 
as  previously  applicable.  However,  for  the 
purpose  of  establishing  a  central  control 
point  for  accountability,  tracking  and  re- 
porting, educational  institutions  are  in- 
structed to  submit  their  proposals  di- 
rectly to: 

Office  of  University  Programs,  T7.S.  Energy 
Research  and  Development  Administration. 
Washington,  DC  20545. 

Other  organizations,  such  as  not-for- 
profit  organizations  which  can  be  treated 
in  the  same  manner  as  educational  in- 
stitutions (e.g.  charitable  institutions 
which  conduct  education  and  training 
activities,  or  whose  facilities  are  used  in 
joint  programs  with  universities  for  such 
purposes;  hospitals  conducting  research 
activities  of  interest  to  ERDA)  should 
submit  their  proposals  directly  to: 

Division  of  Procurement,  0-167,  Propoeal  Co- 
ordination Section,  UJS.  Energy  Research 
and  Development  Administration,  Wash- 
ington. DC  20646. 

2.  Effective  date.  This  revision  to 
ERDA-PR  Temporary  Regulation  No.  21 
te  effective  on  January  24,  1977.  Inter- 
ested persons  may  submit  comments  on 
thte  regulation  to:  Director  of  Procure- 
meat,  Attentlcm:  M.  Kestenbaimi,  n.S. 
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Energy  Research  and  Development  Ad- 
ministration, Washington.  DC,  20545. 
Comments  received  on  or  before  Febru- 
ary 28,  1977,  will  be  considered  in  de- 
termining whether  changes  to  this  revi- 
sion are  advisable. 

3.  Expiration  date.  This  devision  will 
remain  in  effect  vmtil  canceled  or  imtil 
its  provisions  are  incorporated  into  a 
permanent  ERDA  Procurement  Regula- 
tion. 

4.  Explanation  of  change.  ERDA-PR 
Temporary  Regulation  No.  21  is  hereby 
revised  by  making  the  changes  described 
in  the  following  paragraphs: 

a.  At  41  FR  30331  in  §  9-4.5203,  Pro- 
cedure, delete  lines  5  through  9  starting 
with  "In  the  event  of  •  •  •  proposals  are 

b.  At  41  FR  30332  in  §  9-4.5203-1  (b) 
(9),  Notice  of  program  interest,  delete 
"  'Guide  for  the  Submission  of  Research 
Proposals  from  Educational  Institutions' 
(available  from  ERDA,  Office  of  Univer- 
sity Programs,  Washington,  DC,  20545) ; 
and". 

c.  At  41  FR  30332  in  5  9-4.5203-3,  Sub- 
mission of  proposals,  in  the  sixth  line, 
delete  "Twth"  and  put  a  period  after 
"Procurement".  Delete  remainder  of  that 
second  sentence  and  all  the  third  sen- 
tence of  that  paragraph. 

d.  At  41  FR  30332  in  §  9-4.5203-3  (a) ,  in 
the  first  line  delete  ",  except  those  from 
educational  institutions,"  and  delete  the 
last  sentence  of  that  paragraph,  "Un- 
solicited proposals  from  •  •  •  Washing- 
ton, DC  20545." 

(Sec.  105,  Energy  Reorganization  Act  of  1974 
(Pub.  L.  93-438) .) 

M.  J.  Tashjiah, 
Director  of  Procurement. 

[PR  Doc.77-2116  Piled  1-21-77:8:46  ami 

Title  42 — Public  Health 

CHAPTER  I — PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH,  EDUCA- 
TION, AND  WELFARE 

PART  56b — GRANTS  FOR  REGIONAL 
MEDICAL  PROGRAMS 

CFR  Correction 

The  authority  for  Part  56b  appearing 
on  page  316  of  42  CFR  revised  as  of  Oc- 
tober 1, 1976  is  incorrect.  The  correct  text 
is  set  forth  below : 

Axtthobitt:  Sec.  215,  58  Stat.  690,  as 
amended,  sec.  906.  79  Stat.  930;  42  U3.C.  216, 
299f.  Interpret  or  apply  sees.  900,  901.  9021 
903,  904,  905,  909.  79  Stat.  926.  927,  928.  929, 
930;  42  U.S.C.  299,  299a.  299b,  299c,  299d. 
299e.  2991. 


Title  45 — Public  Welfare 

CHAPTER  II— SOCIAL  AND  REHABILITA- 
TION SERVICE  (ASSISTANCE  PRO- 
GRAMS), DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

PART  249— SERVICES  AND  PAYMENT  IN 
MEDICAL  ASSISTANCE  PROGRAMS 

Termination  of  Payment  for  Inpatient 
Services  in  Certain  Institutions 

SRS  Is  amending  45  CFR  249.10  by 
adding  a  new  paragraph  (d)  (3) .  This 


new  paragraph  establishes  rules  to  gov- 
ern the  continuation  of  Federal  Financial 
Participation  (PFP)  in  payments  to 
States  for  certain  inpatient  services  in 
institutions  and  facilities  which  no 
longer  meet  standards  for  accreditation 
and  certification,  as  defined  and  required 
by  Federal  law  and  regulations.  This  dis- 
Qualilication  of  institutions  causes.  In 
most  instances,  hardships  and  chaos  for 
both  the  Medicaid  recipient  and  State 
agencies  because : 

(1)  Federal  matching  funds  are  im- 
mediately cut  off;  and 

(2)  States  must  immediately  relocate 
recipients  in  qualified  institutions  and 
facilities. 

The  purpose  of  this  new  regulation  is 
to  provide  for  a  period,  not  to  exceed  30 
days  from  the  effective  date  on  which  an 
institution  or  facility  Is  determined  not 
in  compliance  with  Federally -defined 
quEilifying  standards  for  accreditation  or 
certification,  in  which  Federal  matching 
may  continue.  However,  there  must  be  a 
bona  flde  effort  on  the  part  of  the  State 
to  make  other  arrangements  for  care  of 
these  institutionalized  recipients.  The 
basis  for  this  new  regulation  is -the  Sec- 
retary's determination  that  States  should 
be  allowed  a  reasonable  period  in  which 
to  provide  for  the  orderly  transfer  of 
such  indivldusJs  to  other  fully  qualified 
institutions  and  facilities. 

Existing  regulations  for  skilled  nursing 
facilities  said  intermediate  care  facilities 
contain  a  similar  provision  allowing  for 
a  30 -day  period  from  the  termination  of 
their  provider  agreements  to  make  ar- 
rangements for  alternate  care. 

This  new  paragraph  (d)  (3)  also  In- 
cludes a  provision  for  retroactive  appli- 
cation where  loss  of  qualification  oc- 
curred prior  to  the  effective  date  of  Uils 
regulation  (Subparagraph  (iv) ) .  In  order 
that  States  will  not  be  penalized  unfairly 
in  these  situations. 

The  following  services  are  affected  by 
this  regulation: 

(1)  Inpatient  hospital  services  (45 
CFR  249.10(b)(1)): 

(2)  Inpatient  hospital  services  for 
individuals  age  65  or  over  In  Institutions 
for  mental  diseases  (45  CTR  249.10(b) 
(14) ) ;  and 

( 3 )  Inpatient  psychiatric  facility  serv- 
ices for  individuals  under  age  22  (45 
CFR  249.10(b)  (16)). 

In  response  to  the  Notice  of  Proposed 
Rulemaking,  published  on  June  18,  1976 
in  the  Federal  Register  (41  FR  24717). 
SRS  received  14  comment  letters:  9  from 
State  agencies  £md  5  from  providers  and 
provider-organizations.  Although  all 
those  responding  agreed  with  the  intent 
of  the  regulation,  the  major  area  of  con- 
cern expressed  was  that  the  proposed  30- 
day  period  would  be  Insufficient  to  pro- 
vide for  relocation  of  recipients. 

Recommendations  Included  extending 
the  time  period  to  60  days,  90  days,  and 
120  days. 

One  primary  objective  of  SRS,  In  the 
area  of  regulations,  has  been  to  have, 
where  possible,  similar  provisions  imder 
Medicaid  and  Medicare,  since  msmy  fa- 
cilities participate  In  both  programs. 
In  most  instances,  the  30-day  period  toe 


continuation  of  FFP  after  loss  of  accredi- 
tation or  certification,  provided  for 
under  existing  Medicaid  and  Medicare 
regulations,  has  proved  adequate  for  re- 
location of  recipients.  The  30-day  time 
frame  would  also  appear  to  lessen  the 
likelihood  of  abuse;  i.e.,  there  should  be 
no  unnecesssiry  delay  in  relocating  re- 
cipients from  disqualified  to  qualified 
facilities.  Therefore,  the  30 -day  time  pe- 
riod is  retained  in  the  regulation. 

One  suggestion  was  made  that  in  In- 
stances when  a  hospital  appeals  a  de- 
termination of  disqualification,  FFP 
should  continue  until  an  administrative 
decision  is  reached.  This  suggestion  was 
not  accepted  because,  when  an  institu- 
tion or  facility  is  disquaUfied,  the  health 
and  safety  of  the  patients  can  no  longer 
be  assured  and  continuing  payments  be- 
yoad  the  30-day  period  would  not  be 
justified.  To  reiterate,  this  regulation  is 
to  provide  States  a  reasonable  time  pe- 
riod in  which  to  relocate  recipients  from 
disqualified  to  qualified  f  aciUtles.  In  es- 
sence, the  facility  or  institution  has  re- 
ceived a  final  determination  of  dlsquaU- 
fication. 

It  was  suggested  that  the  regulation 
specify  that  concurrent  notification  of 
decisions  be  made  to  the  single  State 
agency  (Medicaid)  and  the  State  agency 
(Certification  and  Licensure),  In  order 
to  assure  timely  notice  of  loss  of  accredi- 
tation. This  would  require  administra- 
tive procedures  rather  than  a  regulatory 
mandate.  Therefore,  a  mechanism  at  the 
F^eral  level  Is  being  established  In  order 
to  achieve  this  objective.  Accordingly, 
the  proposed  regulation  is  hereby 
adopted  with  clarifying  changes  in 
format. 

Section  249.10,  Part  249,  Chapter  n. 
Title  45  of  the  Code  of  Federal  Regula- 
tions is  revised  by  adding  new  S  249.10 
(d)(3). 

§  249.10      Amount,    duration,    and    scope 
of  medical  a»si$lance. 

•  •  •  •  • 

(d)  General  provisions.  •  •  • 
(3)  Continuation  of  Federal  financial 
participation  under  specified  conditions. 
(1)  FFP  may  be  continued  for  the  follow- 
ing services  provided  for  eligible  individ- 
uals: 

(A)  Inpatient  hospital  services,  other 
than  services  in  an  institution  for 
tuberculosis  or  mental  diseases  (para- 
graph (b)  (1)  of  this  section) ; 

(B)  Inpatient  hospital  services,  skilled 
nursing  faciUty  services,  and  intermedi- 
ate care  facility  services  for  individuals 
65  years  of  age  or  over  in  Institutions 
for  tuberculosis  or  mental  diseases 
(paragraph  (b)  (14  >  a)  of  this  secti<m) ; 
and 

(C)  Inpatient  psychiatric  facility  serv- 
ices for  individuals  under  the  age  of  21 
(paragraph  (b)  (16)  of  this  section) ; 

In  institutions  or  facihties  which,  on  or 
after  April  25,  1977,  met  the  appUcable 
definition,  but  later  no  longer  meets  it. 

(11)  FFP  may  be  continued  for  a  period 
not  to  exceed  30  days  from: 

(A)  The  effective  date  of  termination 
by  the  Social  Security  Administration 
<rf  the  faciUty's  provider  agreement 
under  title  XVni  of  the  Act; 
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<B)  The  date  of  termination  by  the 
single  State  agency  of  the  provider 
agreement  In  those  institutions  and 
facilities  which  participate  under  title 
XrX  of  the  Act  only; 

(C)  With  respect  to  patients  under  21 
in  a  psychiatric  facility,  the  earlier  of 
either  the  effective  date  of  loss  of  ac- 
creditation by  the  Joint  Commission  on 
Accreditation  of  Hospitals  (JCAH),  or 
the  termination  by  the  State  title  XIX 
agency  of  the  provider  agreement  with 
respect  to  these  services. 

<iii)  The  continuation  of  FTP  is  ap- 
plicable only: 

(A)  For  payments  in  behalf  of  indi- 
viduals admitted  to  the  Institution  or 
faciUty  before  loss  of  qualification  as 
determined  under  paragraph  (d)  ^3)  (i) 
oi  this  section;  and 

(B)  If  the  State  makes  a  reasonable 
effort  to  facilitate  the  orderly  transfer 
of  such  individuals  to  alternate  care. 

(iv)  When  an  institution's  or  facility's 
loss  of  qualification  occurred  on  or  prior 
to  April  25.  1977.  PFP  is  available  after 
the  date  of  such  loss  only : 

(A)  When  the  State  continued  to  claim 
FPP  in  payments  to  such  Institution  or 
facility;  and 

<B)  When  the  SRS  Regional  Com- 
missioner has,  by  written  notification  to 
the  single  State  agency,  authorized  such 
continuation,  and  for  such  period  as  the 
SRS  Regional  Commissioner  has  speci- 
fied. In  no  event  may  the  period  of  con- 
tinuation extend  beyond  45  days  frcoa 
the  date  of  such  notification  or  30  days 
after  April  25,  1977,  whichever  Is  earlier. 
The  requirements  in  paragraph  (d)  (3) 
(ill)  are  not  applicable. 

(Sec.  1102,  49  Stat.  647  (42  U.S.C.  1302).) 

Effective  date:  The  regulations  in  this 
section  will  be  effective  April  25.  1977. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.714,  Medical  AsslBtance  Pro- 
gram.) 


Answers  to  specific  questions  may  be 
obtained  by  calling  Emily  Nichols,  202- 
245-0701. 

Note.— The  Social  and  Behabilltatlon  Serv- 
ice baa  determined  that  this  document  doea 
not  require  preparation  of  an  Inflationary 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  December  17,  1976.  1 

Robert  Pulton,      | 

Administrator,  Social  and  ( 

Rehabilitation  Service. 

Approved:  January  18,  1977. 

Marjorie  Lynch, 
Acting  Secretary.  \ 

[FR  Doc.77-2167  Filed  1-21-77:8:45  am] 

Title  49 — ^Transportation 

CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER   B— PRACTICE  AND    PROCEDURE 

[Ex  Parte  No.  56  (Sub-No.  14)  ] 

PART  1100— GENERAL  RULES  OF 
PRACTICE 

Processing  of  Specified  Proceedings;  Adop- 
tion of  Amended  Rules;  Correction 

By  notice  published  In  the  Federal 
Register  (41  PR  53,798-53,802  (1976)) 
the  Interstate  Commerce  Commission 
announced  that  It  has  adopted  ca'taln 
amended  rules  designed  to  improve  and 
expedite  the  processing  of  specified  pro- 
ceedings. The  purpose  of  this  document 
Is  to  notify  interested  persons  that  para- 
graph (e)  (3)  of  amended  §  1100.247,  ap- 
pearing at  41  PR  53,800-53,801,  contains 
an  Inadvertent  Inclusion,  nsunely:  "•  •  • 
Protestants  shall  name  the  carrler(s) 
with  whom  interline  operations  shall  be 
performed  and  shall  specifically  detail 
the  operation  that  can  be  performed 
thereunder." 


The  above-quoted  phrase  should  be  ex- 
cised from  the  amended  rule  so  that,  as 
corrected,  paragraph  (e)  (3)  of  §  1100.247 
reads  as  follows: 

§  1100.247  Special  rules  govcrnin};  no- 
tice of  filing  of  applications  by  motor 
carriers  of  property  or  passengers 
and  brokers  under  sections  206  (ex- 
cept section  206(a)(6)  relating  to 
certificates  of  registration),  209  and 
211,  by  water  carriers  under  sections 
302(e),  303,  and  309,  and  by  freight 
forwarders  under  section  410  of  the 
Interstate  (Commerce  -4cl,  and  certain 
other  procedural  matters  with  respect 
thereto.  (Rule  247) 

*  *  •  *  * 

<3)  A  protest  against  any  application 
shall  set  forth  specifically  the  grounds 
upon  which  It  is  made  and  contain  a  de- 
tailed statement  of  the  protestant's  in- 
terest in  the  proceeding  (Including  a  copy 
of  only  the  specific  portions  of  its  per- 
tinent authority  and  including  direct  op- 
erations held  by  virtue  of  the  gateway 
elimination  regulations  either  published 
in  the  Federal  Register  as  letter-notices 
or  granted  in  separate  gateway  elimina- 
tion certificates,  which  protestant  be- 
lieves to  be  In  conflict  with  that  sought 
in  the  applicatiCHi,  and  describing  in  de- 
tail the  method  (whether  by  Joinder,  in- 
terline, or  other  means)  by  which  pro- 
testant would  use  such  authority  to 
provide  aU  or  part  of  the  service  pro- 
posed), shall  request  sm  oral  hearing  if 
one  Is  desired,  and  shall  specify  with 
particularity  the  facts,  matters,  and 
things  relied  upon,  but  shall  not  Include 
issues  or  Edlegations  phrased  generally. 
Protests  phrased  in  general  terms  and 
not  complying  with  these  specifications 
may  be  rejected. 

•  •  •  •  * 

Robert  L.  Oswald, 
Secretary. 

[FR  Doc.77-2149  Piled  l-21-77;8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  1033  ] 

[Docket  No.  AO-166-A49) 

MILK  IN  THE  OHIO  VALLEY  MARKETING 
AREA 

E>aci8ion  on  Proposed  Amendments  to 
Marketing  Agreement  and  to  Order 

A  public  hearing  was  held  upon  pro- 
posed amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Ohio  Valley 
marketing  area.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the  Agri- 
cultural Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.) . 
and  the  applicable  rules  of  practice  (7 
CFR  Part  900),  at  Columbus.  Ohio,  on 
May  4,  1976,  pursuant  to  notice  thereof 
issued  on  March  30,  1976  (41  FR  14192). 

Upon  the  basis  of  the  evidence  intro- 
duced at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Pro- 
gram Operations,  on  October  27.  1976 
(41  FR  47940)  filed  with  the  Hearing 
Clerk,  United  States  Department  of  Ag- 
riculture, his  recommended  decision  con- 
taining notice  of  the  opportunity  to  file 
written  exceptions  thereto. 

The  material  issues,  findings  and  con- 
clusions, nilings,  and  general  findings 
of  the  recommended  decision  are  hereby 
approved  and  adopted  and  are  set  forth 
in  full  herein,  subject  to  the  following 
modifications : 

1.  Under  "1.  Enabling  handlers  to 
make  payments  to  nonmemher  produc- 
ers", three  paragraphs  are  added  im- 
mediately following  the  9th  paragraph. 

2.  Under  "3.  Modification  of  the  pool- 
ing procedure  to  consider  sis  oAe  plant 
the  operation  of  two  or  more  distribut- 
ing plants  for  purposes  of  pool  qualifi- 
cations", a  paragraph  is  added  follow- 
ing the  11th  paragraph. 

3.  Under  "5.  Classifying  in  Class  m 
the  skim  milk  and  butterfat  in  products 
containing  less  than  6.5  percent  nonfat 
milk  solids",  five  paragraphs  axe  added 
immediately  following  the  3rd  paragraph. 

The  material  issues  on  the  record  re- 
late to: 

1.  Payment  procedures  which  would 
permit  handlers  to  make  payments  to 
nonmember  producers  direcUy  rather 
than  through  the  market  administrator. 

2.  Procedure  for  pooling  a  plant  that 
qualified  under  the  Ohio  Valley  order 
and  another  order  in  the  same  month. 

3.  Modification  of  the  pooling  proce- 
dure to  consider  as  one  plant  the  opera- 
tion of  two  or  more  distributing  plants 
for  purposes  of  pool  qualification. 

4.  Inclusion  of  interplant  transfers  of 
packaged  fiuid  milk  products  as  a  route 
dispositicm  from  the  transferor-plant  for 


purposes   of    determining   such    plant's 
status  as  a  pool  plant. 

5.  Classifying  in  Class  III  the  skim 
milk  and  butterfat  in  products  contain- 
ing less  than  6.5  percent  nonfat  milk 
solids. 

6.  Classifying  in  Class  m  the  skim 
milk  and  butterfat  in  products  in  h&c- 
metically  sealed  containers. 

7.  Conforming  changes. 

This  decision  deals  with  sdl  the  above 
issues  except  Issue  No.  2.  The  latter 
issue  was  dealt  with  seiwirately  in  a  prior 
partial  decision  on  this  record. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on 
evidence  presented  at  the  hearing  and 
the  record  tho-eof : 

1.  Enabling  handlers  to  make  pay- 
ments directly  to  nonmember  producers. 
Under  cert&in  conditions  payments  for 
producers'  milk  for  whom  a  cooperative 
is  not  receiving  payment  from  the  mar- 
ket administrator  should  be  made  by  the 
market  administrator  to  the  handler  who 
receives  such  producers'  milk  for  distri- 
bution to  the  producers.  The  producers 
to  whom  this  would  apply  are  generally 
only  those  who  are  not  members  of  a 
cooperative.  Of  the  6.279  producers  on 
the  market  in  February  1976,  752  were 
not  members  of  a  cooperative. 

Under  the  present  order,  hsuidlers 
must  pay  all  order  obligations  for  milk 
to  the  market  administrator.  Payment  Is 
then  made  bv  him,  in  terms  of  the  iml- 
form  price,  directly  to  producers  or  to  a 
cooperative  for  the  milk  of  those  produc- 
ers for  whom  the  cooperative  is  author- 
ized to  collect  payment. 

A  handler  who  receives  milk  from  more 
than  150  nonmember  producers  proposed 
that  a  handler,  if  he  so  requested,  receive 
from  the  market  administrator  the  pay- 
ments due  his  nonmember  producers. 
The  handler  would  then  pay  such  pro- 
ducers directly.  Proponent  contended 
that  the  present  provision,  which  was 
adopted  in  1970  and  which  requires  the 
market  administrator  to  pay  nonmember 
producers  directly,  interferes  with  the 
normal  handler-producer  relations  that 
have  been  built  up  over  a  number  of 
years.  Also,  enabling  him  to  pay  his  non- 
member  producers  directly,  he  held, 
would  fEM:llltate  the  money  transactions 
between  him  and  his  producers.  The  pro- 
ponent handler  must  now  issue  separate 
checks  to  each  of  his  producers  for  his 
payments  to  them  in  excess  of  the  order's 
uniform  price.  This,  he  contends,  is  con- 
fusing to  producers  since  they  receive 
this  third  check  in  addition  to  the  two 
(a  partial  and  a  final  payment)  received 
directly  from  the  market  administrator. 
If  he  were  permitted  to  pay  his  pro- 
ducers dlrecUy,  as  proposed,  the  amount 


in  excess  of  the  order's  uniform  price 
that  he  pays  them  could  be  included  in 
the  check  for  the  final  pajrment  to  such 
producers  under  the  order  rather  than 
issuing  them  additional  checks. 

Prior  to  the  dates  when  payments  are 
due  under  the  order,  the  proponent 
handler  (and  apparently  others  receiv- 
ing milk  from  nonmember  producers) 
advances  fimds  to  some  producers  and 
pays  producers'  creditors  (e.g.,  for  as- 
signments and  hauling).  The  amounts 
thus  paid  by  a  handler,  which  are  de- 
ducted from  his  payment  obligation  to 
the  market  administrator  for  producer 
milk,  are  in  turn  deducted  by  the  msuicet 
administrator  from  the  pajrments  for 
milk  due  the  producer.  Proponent  han- 
dler claimed  that  enabling  him  to  make 
payments  directly  to  his  producers  (in- 
stead of  having  the  market  administrator 
making  such  payments)  could  avoid 
much  of  the  confusion  that  he  now 
claims  exists. 

The  spokesman  for  a  cooperative  that 
supplies  milk  to  the  proponent  handler 
expressed  the  view  that  it  is  inequitable 
not  to  allow  handlers  to  pay  nonmember 
producers  directly  while  cooperatives 
may  pay  their  producers  directly. 

A  handler  who  receives  milk  from  42 
nonmember  producers  and  three  of  those 
producers  testified  in  support  of  the  pro- 
posal. They  contended  that  if  producers 
were  paid  by  the  handler  instead  of  by 
the  maricet  administrator,  the  producers 
would  receive  their  payments  more 
promptly  than  at  present.  The  produc- 
ers stated  that  the  checks  mailed  to  them 
from  the  market  administrator's  ofBce 
are  often  delayed  and  that  any  questions 
regarding  them  must  involve  extensive 
correspondence  with  the  market  admin- 
istrator. Producers  expressed  the  view 
that  if  the  handler  were  allowed  to  pay 
them  directly,  they  would  be  assured  of 
being  paid  promptly  because  the  checks 
could  be  hand -delivered  to  them  by  the 
handler.  Also,  they  claimed,  any  ques- 
tions regarding  payments  for  their  milk 
could  be  readily  resolved  locally  with  the 
handler  instead  of  through  time-con- 
suming correspondence  with  the  market 
administratcMT. 

A  handler  receiving  milk  from  about 
100  nonmember  producers  also  supported 
the  proposed.  He  Indicated,  however,  that 
if  a  handler  who  elected  to  pay  produc- 
ers directly  became  delinquent  in  mak- 
ing such  payments,  that  handler  should 
be  iM*ecluded  from  continuing  to  make 
such  direct  payments  until  he  subse- 
quently established  over  a  reasonable  pe- 
riod of  time  a  record  of  c(MnpUance  with 
the  order's  payment  provisions. 

The  major  cooperatives  In  the  market 
opposed  any  order  change  that  would 
enable  a  proprietafy  handler  to  pay  his 
nonmonber  producers  directly.  Tn  their 
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view,  the  present  system  is  operating 
satisfactorily  and  should  not  be  dis- 
tmrbed.  However,  they  held  that  if  the 
proposed  change  is  adopted,  appropriate 
safeguards  should  be  provided  to  assure 
that  the  payments  to  nonmembers  are 
being  made  on  time.  They  also  urged  (if 
the  proposal  is  adopted)  that  any  han- 
dler who  became  delinquent  in  his  pay- 
ments to  the  market  administrator  or  to 
nonmember  producers  not  be  eligible  to 
receive  payments  from  the  market  ad- 
ministrator to  make  such  direct  pay- 
ments until  he  had  made  such  payments 
wken  due  for  several  consecutive  months. 

It  Is  reasonable  that  handlers  be  per- 
mitted to  receive  payment  from  the  mar- 
ket administrator  for  distribution  to 
nonmember  producers.  Although  opposed 
by  cooperatives,  it  was  not  established 
that  the  change  adopted  herein  would 
adversely  affect  any  producers  or  han- 
dlers on  the  market.  On  the  other  hand, 
enabling  a  handler  to  pay  his  nonmem- 
ber producers  directly  will  facilitate  the 
money  transactions  between  them. 

In  its  exceptions,  the  federation  of 
major  cooperatives  in  the  market  argued 
that  since  it  is  opposed  to  enabling  a 
preiirietary  handler  to  pay  producers  and 
because  the  number  of  producers  it  rep- 
resents is  substantially  greater  Uian 
those  supplying  the  handlers  who  sup- 
ported the  payment  proposal  here 
adopted,  the  proposal  should  be  denied. 
It  would  be  Inconsistent  with  the  Intent 
of  the  Act,  and  with  the  Department's 
regulations  governing  the  procedure  for 
amending  marketing  orders,  to  amend  an 
order  on  the  basis  that  more  peoole 
favored  an  action  rather  than  on  the 
basis  of  the  record  evidence  of  the 
hearing. 

Another  argument  by  the  federation 
against  permitting  a  handler  to  pay  non- 
member  producers  directly  is  its  claim 
that  it  is  illegal  for  a  hauler  to  hand- 
(teUver  to  producers  a  payment  due  from 
the  handler.  Nothing  in  the  provisions 
he»e  adopted  provides  that  payments  to 
producers  must  be  delivered  by  a  hauler. 
The  order  only  requires  that  a  handler 
mirst  make  the  payments  due  producers 
under  the  order  by  specified  dates.  The 
manner  in  which  a  handler  transmits 
pavments  to  producers  is  not  specified 
in  the  order. 

The  cooperatives'  exceptions  sug- 
ge^ed  that  permitting  proprietary  han- 
dlers to  pay  producers  as  adopted  herein 
will  enable  such  handlers  to  obtain  milk 
from  producers  at  prices  less  than  what 
other  handlers  must  pay  and.  addition- 
ally, will  enable  such  handlers  to  take 
producers  away  from  cooperatives  by 
offexing  the  producers  something  in  ex- 
cess of  the  order's  minimum  prices. 
Whether  or  not  a  handle  elects  to  pay 
his  nonmember  producers  directly,  the 
amount  of  money  that  he  must  pay  the 
producers  in  accordance  with  the  terms 
of  the  order  wlU  In  no  wav  be  affected. 
Also,  the  extent  to  which  a  handler  pays 
his  producers  in  excess  of  the  minimum 
prices  provided  by  the  order  compared 
to  sach  amounts  in  excess  of  the  mini- 
mims  paid  by  cooperatives  is  outside  the 
sccpe  of  the  order  and  is  not  a  matter 
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that  can  be  considered  as  being  affected 
by  the  order  change  provided  in  this 
decision. 

It  is  necessary,  however,  that  appro- 
priate safeguards  be  provided  to  assure 
that  such  payments  to  producers  ate 
made  -when  due.  Otherwise,  the  order 
could  place  those  handlers  who  are  in 
compliance  with  the  payment  provisions 
at  a  competitive  disadvantage  with  those 
delinquent  handlers  who  are  using  monej' 
due  producers  as  a  free  source  of  funds 
for  operating  expenses. 

A  handler  who  the  market  administra- 
tor determines  is  delinquent  in  any  pay- 
ment obligations  under  the  order  should 
not  be  eligible  to  receive  money  from  trie 
market  administrator  for  payment  to 
producers.  Any  transfer  of  money  by  trie 
market  administrator  to  a  handler  in 
this  circumstance  would  remove  much 
of  the  incentive  for  a  handler  to  con- 
sistently comply  with  the  order's  pay- 
ment requirements.  So  that  there  might 
be  a  reasonable  demonstration  of  com- 
pliance with  the  order,  a  delinquent  han- 
dler should  not  be  eligible  to  pay  his  pro- 
ducers until  he  has  met  all  prescribed 
payment  obligations  for  three  consecu- 
tive months. 

3.  Modification  of  the  pooling  proced- 
ure to  consider  as  one  plant  the  opera- 
tion of  two  or  more  distributing  plants 
for  purposes  of  pool  Qualifications.  The 
operator  of  two  or  more  distributing 
plants  should  be  permitted  to  consider 
them  collectively  as  one  plant  for  the 
purpose  of  meeting  the  total  monthly 
route  disposition  percentage  requirement 
(50  percent  in  September-February  and 
45  perc«3t  in  other  months)  for  pooling 
a  single  plant.  Each  plant  in  such  a  unit 
would  have  to  meet  individually  the  pres- 
ent requirement  that  at  least  15  percent 
of  the  total  monthly  route  disposition 
from  a  plant  be  made  in  the  marketing 
area.  It  was  not  proposed  that  this  latter 
requirement  be  changed. 

The  handler  who  proposed  unit  pool- 
ing operates  six  pool  distributing  plants. 
He  contended  that  requiring  him  to 
qualify  each  plant  separately  necessitates 
his  making  uneconomic  movements  of 
milk  between  plants.  Proponent  handler 
claimed  that  the  pooUng  provisions  un- 
warrantedly  set  a  higher  performance 
standard  to  qualify  his  total  operation 
for  pooling  than  is  required  of  an  opera- 
tion comparable  to  it  in  a  single  plant. 
Allowing  him  to  qualify  his  plants  as  a 
unit,  he  argued,  would  put  him  on  essen- 
tlalJy  the  same  basis  as  a  handler,  op- 
erating one  plant. 

The  handler  maintains  a  substantial 
manufacturing  operation  at  one  of  hjs 
six  distributing  plants.  Cottage  cheese,  a 
principal  product  made  at  that  plant  (in 
New  Bremen,  Ohio),  is  produced  there 
for  other  plants.  The  other  five  plants 
are  essentially  Class  I  operations.  Eadi 
of  the  six  plants  meets  jndivldlfallv  the 
pooling  reqtWrement  that  at  least  15  per- 
cent of  Its  total  monthly  route  disposi- 
tion is  in  the  marketing  area.  Based  on 
the  total  quantities  of  milk  physically 
handled  at  each  plant,  all  plants  except 
the  New  Bremen  plant  easily  meet  the 
total  monthly  route  disposition  percent- 
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age  requirement  (50  percent  tn  Septem- 
ber-February and  45  percent  in  other 
months)  for  pooling. 

In  order  to  keep  the  New  Bremen  plant 
pooled,  the  handler  regularly  diverts 
milk  to  such  plant  from  his  other  dis- 
tributing plants  rather  than  associating 
the  milk  directly  with  the  New  Bremen 
plant.  This  is  because  the  diverted  milk 
is  considered  as  a  receipt  of  producer 
milk  at  the  pool  plant  from  which  di- 
verted and  is  not  counted  as  a  receipt 
at  the  New  Bremen  plant  in  calculating 
its  total  route  disposition  percentage  for 
pooling.  In  reality,  a  substantial  propor- 
tion of  the  diverted  milk  received  at  the 
New  Bremen  plant  is  actually  a  regular 
part  of  that  plant's  milk  supply. 

The  handler's  pooling  efforts  are 
further  complicated  by  the  order  require- 
ment that  at  least  two  days'  production 
cf  a  producer  be  physically  received  at  a 
pool  plant  during  the  month  to  qualify 
his  remaining  production  for  diversion 
to  other  plants.  This  makes  it  necessary 
for  producers  whose  mUk  regularly  goes 
to  the  New  Bremen  plant  by  diversion 
to  deliver  at  least  two  days'  production 
during  the  month  to  other  pool  distribut- 
ing plants. 

Providing  for  unit  pooling  will  elimi- 
nate the  shifting  of  loads  of  .producers' 
milk  between  a  multi-plant  operator's 
various  plants,  which  is  now  done  to 
insure  the  pooling  of  all  the  handler's 
plants.  With  unit  pooling,  It  will  be  pos- 
sible to  assign  producers  regularly  to 
plants  where  it  is  most  practicable  for 
them  to  dehver.  The  increased  record- 
keeping necessitated  by  producers  de- 
livering to  a  number  of  plants  during 
the  month  would  be  eliminated. 

The  shifting  of  producers'  deliveries 
between  a  multi-plant  operator's  plants 
solely  for  the  purpose  of  qualifying  such 
plant  individually,  and  the  added  record- 
keeping caused  by  it,  is  of^no  practical 
benefit  to  handlers  or  producers.  Remov- 
ing the  need  for  this  burdensome  practice 
will  facilitate  the  movement  of  milk  from 
producers' farms  to  plants  where  it  is  ac- 
tually needed. 

Also,  the  proposal  here  adopted,  by 
affording  him  greater  flexibility  in  op- 
erating his  plants  than  is  now  possible 
under  the  order,  will  enable  a  multi-plant 
operator  to  obtain  the  optimum  utiliza- 
tion of  the  facilities  available  at  each 
plant.  In  effect,  it  will  enable  him  to 
achieve  an  economy  of  scale  comparable 
to  that  which  would  be  realized  by  main- 
taining his  total  operation  in  one  plant. 

A  multi-plant  handler  may  find  it  im- 
practical and  uneconomical  to  maintain 
at  each  of  his  plants  the  equipment  nec- 
essary to  process  and  package  (and  in 
each  container  size)  all  fluid  milk  prod- 
ucts and  other  dairy  products  (e.g.,  soar 
cr^m.  cottage  cheese,  eggnog)  common- 
Iv  distributed  to  retail  and  wholesale  out- 
lets from  such  plants.  In  fact,  confining 
certain  specialized  operations  (e.g.,  cot- 
tage cheese  manufacture)  to  one  plant 
mav  at  times  be  the  onlv  economically 
feasible  means  that  justifies  the  Invest- 
ment required  to  install  and  maintain  the 
equipment  and  facilities  needed  for  such 
specialized  operations. 
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Presently,  under  the  order,  a  multi- 
plant  operator  is  placed  at  a  disadvan- 
tage vis-a-vis  a  single  plant  operator. 
That  is,  to  insure  pool  plant  status  for 
all  his  plants  he  may  be  forced  to  frag- 
ment his  other  than  Class  I  operations 
among  his  various  plants  or  to  resort  to 
a  program  of  moving  milk  between  his 
plants  solely  for  the  piurpose  of  qualify- 
ing them.  Neither  of  these  alternatives, 
which  result  In  increased  costs  to  a  han- 
dler, actually  serves  any  iiseful  purpose. 

Although  a  federation  of  the  market's 
cooperatives  did  not  testify  in  opposition 
to  the  proposal,  its  spokesman  suggested 
that  adopting  it  could  result  in  attach- 
ing unneeded  additional  milk  to  the  pooL 
However,  it  is  not  apparent  that  the  pro- 
posed unit  pooling  could  provide  a  means 
of  pooling  any  significant  quantities  of 
additional  milk.  Although  unit  pooling 
would  provide  a  handler  more  flexibility 
In  directing  the  movement  of  milk  from 
producers'  farms  to  his  various  plants, 
the  handler's  potential  for  associating 
milk  supplies  with  the  market  actually 
would  be  no  greater  whether  he  qualifies 
his  distributing  plants  individually  or  on 
a  com.bined  basis. 

In  its  exceptions  to  the  recommended 
decision,  the  federation  of  cooperatives 
suggested  that  the  provision  here  adopted 
does  not  give  equal  con.sideration  to 
single  plant  operators  who  also  process 
large  amounts  of  Class  II  and  Cla-'-s  HI 
items  in  conjunction  with  their  fluid  milk 
operations.  On  the  contrary,  only  by 
permitting  the  operator  of  two  or  more 
distributing  plants  to  consider  them  as  a 
unit  for  pooling  purposes,  as  provided  in 
this  decision,  will  it  be  possibe  for  him  to 
qualify  his' total  operation  for  pooling  on 
the  same  basis  that  single  plant  opera- 
tors qualify  their  total  operations  for 
pooling. 

The  order  accords  pool  plant  stattis  for 
the  month  to  a  distributing  plant  that 
failed  to  meet  the  total  route  disposition 
percentage  requirement  for  pooling  if  it 
met  that  requirement  in  the  three  imme- 
diately preceding  months.  This  provision, 
which  was  adopted  to  deal  with  a  single 
plant  operation,  should  not  be  appliccU)le 
for  the  month  to  a  plant  that  qualified 
for  pooling  within  a  unit  in  any  of  the 
three  immediately  preceding  months. 
Since  the  route  disposition  from  such  a 
plant  would  have  been  used  as  a  basis  to 
qualify  collectively  it  and  and  all  other 
plants  in  the  unit,  one  or  more  of  which 
apparently  would  not  qualify  individ- 
ually as  a  pool  plant,  such  plant  cannot 
be  reasonably  considered  as  having  met 
the  same  conditions  that  a  single  plant 
must  have  met  for  three  consecutive 
months  as  a  basis  for  pooling  in  the  fol- 
lowing month. 

4.  Inclusion  of  interplant  transfers  of 
packaged  fluid  milk  products  as  a  route 
disposition  from  the  transferor-plant  for 
determining  such  plant's  status  as  a  pool 
plant.  Packaged  fluid  milk  products 
transferred  to  a  distributing  plant  from 
a  plant  fr(»n  which  ilo  fluid  milk  prod- 
ucts are  distributed  to  wholesale  or  re- 
tail outlets  in  the  marketing  area  should 
not  be  considered  as  a  route  disposition 
from  the  transferor-plant  in  determin- 


ing its  pool  plant  status.  Such  transfers 
to  a  distributing  plant  from  any  plant 
are  now  counted  as  a  route  disposition 
in  the  marketing  area  from  the  trans- 
feror-plant to  the  extent  of  the  in-area 
disposition  of  the  transferee-p^nt.  If  the 
In-area  disposition  thus  assigned  to  the 
transferor-plant  is  at  least  15  percent 
of  its  total  route  disposition,  and  it  other- 
wise, meets  the  order's  monthly  total 
route  disposition  requirement  for  pooling 
(50  percent  of  its  receipts  in  September- 
February  and  45  percent  in  other 
months) ,  the  plant  qualifies  as  a  pool 
plant. 

A  handler  proposed  that  packaged 
fluid  milk  products  received  at  a  distrib- 
uting plant  from  a  plant  having  no  dis- 
tribution in  the  mariceting  area  be  con- 
sidered an  interplant  transfer  instead 
of  as  a  route  disposition  from  the  trans- 
feror-plant in  determining  its  pool  plant 
status.  Except  for  the  single  purpose  of 
qualifying  a  distributing  plant  as  a  pool 
plant,  such  packaged  fluid  milk  products 
moved  between  plants  are  now  handled 
as  an  interplant  transfer. 

Cooperatives  opposed  the  handler  pro- 
posal. They  were  concerned  that  it  might 
result  in  providing  a  competitive  ad- 
vantage to  a  nonpool  plant  from  which 
packaged  fluid  milk  products  were  trans- 
ferred to  a  pool  plant.  However,  their 
spokesman  did  not  explain  how  such  an 
ad\antage  could  be  realized. 

Until  recently,  milk  in  gallon  contain- 
ers distributed  on  routes  from  the  pro- 
ponent handler's  Beckley,  West  Virginia, 
pool  plant  was  packaged  at  his  plant  in 
Radford,  Virginia,  a  plant  from  which 
no  fluid  milk  products  are  distributed 
to  wholesale  or  retail  outlets  in  the  mar- 
keting area.  Since  these  packaged  trans- 
fers were  considered  as  a  route  disposi- 
tion in  the  Ohio  Valley  marketing  area 
from  the  Radford  plant  in  determining 
its  pool  status  and  since  they  represented 
more  than  15  percent  of  the  Radford 
plant's  total  route  disposition,  it  qualifled 
as  a  p(X)l  plant. 

When  the  equipment  for  packaging 
milk  in  gallon  containers  was  moved  from 
Radford  to  the  Beckley  plant,  the  Rad- 
ford plant  becaihe  a  nonpool  plant  and 
its  packaged  gallon  container  require- 
ments have  since  l>een  received  from  the 
Beckley  plant.  The  intent  of  the  han- 
dler's proposal  is  to  enable  him  to  again 
package  milk  in  gallon  containers  for 
his  Beckley  and  Radford  operations  at 
his  Radford  plant  without  this  affecting 
the  nonpool  plant  status  of  the  Radford 
plant. 

The  present  provision  was  adopted  a 
number  of  years  ago  because  custom- 
bottling  for  other  handlers  in  this  market 
is  a  substantial  part  of  some  plants'  oper- 
ations compared  to  their  ovm  route  dis- 
position. In  this  circumstance,  such 
plants  can  not  always  meet  the  route 
disposition  percentage  requirements  for 
pooling  without  being  credited  with  the 
route  disposition  of  the  handlers  for 
whom  they  custom-bottle.  Counting  the 
custom-pack£iged  fluid  milk  products  as 
a  route  disposition  from  the  plant  where 
packaged  (the  transferor-plant)  assures 
the  pooling  of  such  plant. 


When  the  provision  that  considers 
transfers  of  packaged  milk  as  a  route 
disposition  from  the  transferor-plant  to 
qualify  it  as  a  pool  plant  was  adopted. 
it  did  not  contemplate  packaged  trans- 
fers to  a  pool  plant  from  a  nonpool  plant 
(e.g..  Radford) .  Regulating  such  a  plant, 
from  which  no  fluid  milk  products  are 
distributed  to  wholesale  or  retail  outlets 
in  the  marketing  area,  is  not  necessary 
to  insure  the  integrity  of  the  regulation. 
A  plant  from  which  a  limited  quantity 
of  packaged  fluid  milk  products  is  trans- 
ferred to  a  pool  distributing  plant  can- 
not reasonably  be  considered  an  inte- 
gral part  of  the  regulated  market.  This 
would  not  be  the  case,  however.  If  a  sub- 
stantial portion  of  the  fluid  mlBc  prod- 
ucts processed  at  the  plant  were  trans- 
ferred to  pool  distributing  plants.  In 
that  circumstance.  It  could  qualify  for 
pooling  as  a  supply  plant  in  the  same 
maimer  as  a  plant  from  which  bulk  fluid 
milk  products  are  shipped  to  pool  dis- 
tributing plants. 

Under  Ohio  Valley  and  all  other  Fed- 
eral orders  with  marketwide  pooling, 
when  fluid  milk  products  transferred  to 
pool  plants  during  the  month  are  in- 
sufficient to  qualify  the  transferor-plant 
as  a  pool  plant,  such  transfers  are  con- 
sidered as  a  receipt  of  other  source  milk 
at  the  pool  plants.  On  such  transfers 
classifled  in  Class  I.  a  pool  plant  opera- 
tor is  required  to  pay  the  producer- 
settlement  fund  the  difiference  between 
the  Class  I  price  and  uniform  price  value 
for  such  milk.  This  compensatory  pay- 
ment rate  has  been  found  as  a  reason- 
able and  equitable  basis  for  removing 
any  price  advantage  that  a  pool  plant 
operator  may  have  for  obtaining  milk 
from  an  unregulated  plant  rather  than 
from  producers  or  fn»n  a  regulated 
plant. 

5.  Classifying  in  Class  III  the  skim 
milk  and  butterfat  in  products  contain- 
ing less  than  6.5  percent  nonfat  milk 
solids.  The  order  should  specify  that  the 
skim  milk  and  butterfat  in  a  product 
containing  less  than  6.5  percent  nonfat 
milk  solids  shall  be  classifled  in  Class  III. 
The  present  order  specifies  no  minimum 
percentage  of  nonfat  milk  solids  as  a 
basis  for  determining  the  classification 
of  skim  milk  and  butterfat  in  the  prod- 
uct. In  the  absence  of  a  designated  clsis- 
sification,  such  a  product  is  now  clas- 
sifled as  Class  I. 

The  handler  who  proposed  the  order 
change  here  adopted  supplies  lowfat 
milk  to  a  bottler  for  use  In  the  produc- 
tion of  a  beverage  comparable  to  soda 
pop.  The  beverage,  which  contains  a  very 
limited  amount  of  milk  solids,  is  sold  in 
competition  with  soda  pop.  Providing  a 
Class  m  classification  for  the  skim  milk 
and  butterfat  used  to  produce  that  prod- 
uct will  enable  the  bottler  to  continue 
to  use  dairy  products  and  to  compete 
more  equitably  with  the  manufacturers 
of  similar  products. 

Fluid  products  that  contain  only  mini- 
mal amounts  of  nonfat  milk  solids  are 
not  milk  products  and  are  not  consid- 
ered as  being  comr>etitlve  with  fluid  milk 
products.  It  is  appropriate,  therefore, 
to  provide  a  reasonable  basis  to  exclude 
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such  products  from  the  fluid  milk  prod- 
uct definition  and  to  classify  in  Class  m 
the  skim  milk  and  butterf  at  used  in  their 
manufacture.  Excluding  from  the  fluid 
milk  product  definition  (and  including 
In  the  Class  m  classification)  the  skim 
Bilk  and  butterfat  in  a  product  contain- 
iDg  less  than  6.6  percent  nonfat  milk 
solids  is  an  appropriate  standard  for  this 
purpose. 

The  major  cooperatives  in  the  market 
excepted  to  classifying  in  Class  m  the 
skim  milk  and  butterfat  in  products  con- 
taining les  than  6.5  percent  nonfat  milk 
solids.  They  claimed  that  "there  is  no 
easy  way  to  test  for  milk  solids"  and  that 
enforcing  the  provision  would  not  be 
feasible. 

All  handlers  must  account  on  their 
monthly  reports  to  the  market  adminis- 
trator for  the  disposition  of  the  skim 
milk  and  butterfat  in  all  mUk  and  milk 
products  received  during  the  month. 
Each  handler  is  required  to  maintain 
complete  and  accurate  records  of  the 
quantities  of  skim  milk  and  butterfat 
used  to  produce  the  various  products 
tTOduced  in  his  plant,  or  moved  to  other 
plants.  The  handler's  records  are  audited 
regularly  by  the  market  administrator 
to  verify  the  utilizations  claimed  by  the 
handler.  Also.  In  verifying  the  utiliza- 
titaas  claimed  by  the  handler  on  his  re- 
ports, the  market  administrator  routinely 
runs  laboratory  tests  to  confirm  the 
*  quantities  of  butterfat  and  nonfat  milk 
solids  claimed  to  have  been  used  in  the 
production  of  the  various  products. 

TTirough  these  procedures,  the  market 
administrator  should  be  able  to  ascer- 
tain whether  a  beverage  intended  as  a 
non-fluid  milk  product  contains  less 
than  6.5  percent  nonfat  milk  solids.  To 
deny  a  Class  m  classification  for  the 
dclm  milk  and  butterfat  used  to  produce 
a  product  containing  less  than  6.5  per- 
cent nonfat  milk  solids,  based  on  the 
assertion  that  there  is  no  easy  or  prac- 
tical way  to  test  for  nonfat  milk  solids, 
is  not  Justified. 

The  provision  here  adopted  is  the  same 
as  that  adopted  for  39  orders  in  the  As- 
sistant Secretary's  February  2,  1974.  de- 
cision (39  FR  8452)  of  which  official  no- 
tice Is  taken. 

6.  Classifying  in  Class  III  the  skim 
mWc  and  butterfat  in  products  in  her- 
metically sealed  containers.  No  change 
should  be  made  in  the  classification  of 
skim  milk  and  butterfat  in  sterilized 
products  in  hermetically  sealed  contain- 
ers. 

The  order  excludes  dietary  products 
and  infant  formulas  in  hermetically 
sealed  containers  from  the  fluid  milk 
product  definition.  The  skim  milk  and 
butterfat  in  such  products  are  classified 
In  Class  m.  in  aJ  other  mstances,  skim 
milk  and  butterfat  are  classified  on  the 
same  basis  whether  or  not  the  end  prod- 
uct is  sterilized  and  packaged  in  a  her- 
metically sealed  containef . 

A  handler  proposed  that  the  skim  milk 
azad  butterfat  in  all  products  in  her- 
metically sealed  containers  be  excluded 
fram  the  fluid  milk  product  defihition. 
Tills  would  have  the  effect  of  classifying 
in  Class  m  the  skim  milk  and  butterfat 


In  fluid  milk  products  packaged  in  het- 
metically  sealed  containers  for  which  a 
Class  I  classification  is  now  specified  In 
the  order. 

Milk  transferred  from  proponent's  aQd 
other  handlers'  pool  plants  to  a  nonpool 
plant  is  ilsed  in  the  manufacture  of  a 
variety  of  food  products.  The  milk  prod- 
acts  made  at  the  nonpool  plant,  all  of 
which  are  sterilized  and  packaged  in 
hermetically  sealed  containers,  include  a 
beverage  that  is  marketed  for  medicinal 
purposes.  Since  this  beverEige  falls  in  the 
category  of  a  fiuid  milk  product  under 
the  order,  the  skim  milk  and  butterfat 
in  it  are  classified  in  Class  I. 

The  product  In  question  Is  sold  for 
fluid  consimiption.  The  production  of  it 
apparently  requires  milk  comparable  in 
quality  to  that  in  Class  I  fluid  milk  prod- 
ucts. It  is  not  a  manufactiu'ed  milk  prod- 
uct for  which  a  Class  II  or  Class  m 
classification  is  provided. 

The  operator  of  the  nonpool  plant  con- 
tended that  since  all  milk  products  made 
in  his  plant  are  sterilized  and  packaged 
Jn  hermetically  sealed  containers,  they 
are  not  competitive  with  imsterilized 
products.  Accordingly,  he  argued,  any 
sterilized  fluid  milk  product  made  at  his 
plant  should  be  classified  in  Class  in  and 
not  in  Class  I,  as  now  provided  in  the 
order. 

The  packaging  of  flixid  milk  products 
in  hermetically  sealed  containers,  or  the 
sterilization  of  such  products,  does  not 
change  the  form  or  purpose  of  such  prod- 
ucts. As  in  the  case  of  the  imsterilized 
fluid  milk  products  that  they  resemble, 
such  products  are  disposed  of  in  fluid 
form  for  fluid  consumption  as  a  beverage. 

Returns  to  producers  for  nxilk  disposed 
of  in  the  form  of  fluid  mUk  products 
should  be  the  same  whether  such  prod- 
ucts are  sterilized  or  unsterilized.  Such 
products  In  either  form  are  marketed  for 
the  same  or  a  comparable  beverage  use. 
Classifying  all  such  products  in  Class  I 
assures  that  returns  from  producer  milk 
used  in  sterilized  fluid  milk  products  will 
contribute  on  the  same  basis  as  returns 
from  producer  milk  used  in  unsterilized 
fluid  milk  products  toward  inducing  an 
adequate  supply  of  milk  for  fluid  use. 
Except  for  dietary  products  and  infant 
formulas  the  uniform  classification  plan 
for  39  orders,  adopted  in  the  Assistant 
Secretary's  February  2,  1974,  decision 
(39  FR  8452) ,  removed  any  exception  to 
a  Class  I  classification  of  a  fiuid  milk 
product  that  was  sterilized  or  packaged 
in  a  hermetically  sealed  container. 

The  record  of  this  hearing  affords  no 
basis  for  providing  a  classification  cf 
fiuid  milk  products  packaged  in  hermeti- 
cally sealed  containers  different  from 
that  which  has  been  found  to  he  appro- 
priate in  this  and  other  orders.  Accord- 
ingly, the  proposf.l  to  classify  the  skim 
milk  and  butterfat  in  fluid  milk  prod- 
ucts packaged  in  hermetically  sealed 
containers  in  Class  ni  is  denied. 

7.  Conforming  changes.  In  i  1033.12 
(b)  of  the  order,  the  term  "dairy  farm- 
ers" should  be  replaced  with  the  word 
"producers"  and  in  §  1033.60(g),  the 
term  "nonpool  plants"  should  be  replaced 
with    the    term    "xmregulated    plants". 


These  changes  were  requested  by  the 
Dairy  Division  to  clarify  the  order  lan- 
guage. The  wordings  adopted  win  not 
result  in  any  different  application  of  the 
order  provisions  wherein  the  changes 
are  made.  They  wlU,  however,  remove 
any  ambiguity  in  the  interpretation  of 
the  order  that  might  result  from  the 
present  language. 

In  §  1033.12(b) ,  which  is  the  definition 
of  a  pool  supply  plant,  the  word  "pro- 
ducers "  (which  is  defined  in  the  order) 
designates  more  specifically  than  "dairy 
farmers"  those  persons  a  specified  per- 
centage of  whose  total  deUveries  to  a 
supply  plant  must  be  transferred  to  pool 
distributing  plants  to  qualify  the  supply 
plant  for  pooling. 

Paragraph  (g)  in  §  1033.60  is  a  step  in 
computing  the  compensatory  payment 
obUgation  of  a  handler  on  milk  received 
from  unregulated  plants.  The  present 
reference  to  "nonpool  plants"  Instead  of 
"unregulated  plants"  Is  technically  in- 
correct. This  paragraph  has  no  applica- 
tion to  milk  received  from  other  order 
plants,  .which  are  nonpool  plants  but 
which  are  not  unregulated  plants. 

Rulings  on  Proposed  FmniNGs  and 
Conclusions 

Briefs  and  proposed  findings  and  con- 
clusions were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi- 
dence in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug- 
gested findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find- 
ings or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations  here- 
inafter set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi- 
nations previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto ;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such.find- 
ings  and  determinations  may  be  in  con- 
fiict  with  the  findings  and  determina- 
tions set  forth  herein. 

(a»  The  tentative  marketing  agree- 
ment and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

( b)  The  parity  prices  of  milk  as  deter- 
mined pursuant  -to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feer-s,  avaOable  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  tentative  market- 
ing agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
tis  will  refiect  the  aforesaid  factors,  in- 
sure a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 
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(c)  The  tentative  marketing  agree- 
ment and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  seune  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re- 
spective classes  of  industrial  and  com- 
mercial activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Rttlings  on  Exceptions 

In  arriving  at  the  findings  and  con- 
clusions, and  the  regulatory  provisions  of 
this  decision,  each  of  the  exceptions  re- 
ceived was  carefully  and  fully  considered 
in  conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and  con- 
clusions, and  the  regulatory  provisions  of 
this  decision  are  at  variance  with  any  of 
the  exceptions,  such  exceptions  are 
hereby  overruled  for  the  reasons  pre- 
viously stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part  here- 
of are  two  documents,  a  Marketmg 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Ohio  Valley  marketing  area  which  have 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  prc^rased  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Determination  of  Producer  Approval 
AND  Representative  Period 

November  1976  is  hereby  determined 
to  be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the  is- 
suance of  the  order,  as  amended  and  as 
hereby  proposed  to  be  amended,  regu- 
lating the  handling  of  milk  in  the  Ohio 
Valley  marketing  area  is  approved  or 
favored  by  producers,  as  defined  under 
the  termsbf  the  order  (as  amended  and 
as  hereby  proposed  to  be  amended), 
who  during  ^ch  representative  period 
were  engaged  In  the  production  of  milk 
for  sale  within  the  aforesaid  marketing 
area. 

Inflation  Impact  Statem,ent.  The 
United  States  Department  of  Agriculture 
has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  Infiation  Impact 
Statement  under  Executive  Order  11821 
and  OMB  Circular  A-107. 

Signed  at  Washington,  DC.  on  Jan- 
uary 17,  1977. 

Richard  L.  Feltner, 
Assistant  Secretary. 

Order  '  amending  the  order,  regulating 


'  Thla  order  shall  not  baoom*  effective  un- 
less and  until  the  requirements  of  5  900.14  of 
the  rules  of  practice  and  procedure- govern- 
ing proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


the  handling  of  milk  in  the  Ohio  Valley 
marketing  area. 

Pindincs  and  Determinations 

The  findings  and  determinations  here- 
inafter set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter- 
minations previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the.previously  issued  amendments 
thereto;  and  all  of  said  previous  findmgs 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find- 
ings and  determinations  may  be  in  con- 
flict with  the  findings  and  determina- 
tions set  forth  herein. 

'a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreenient 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Ohio  Valley  marketing 
area.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural  Mar- 
keting Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  et  seq),  and  the 
applicable  rules  of  practice  and  proce- 
dure ( 7  CFR  Part  900) . 

Upon  the  basis  of  the  evidence  intro- 
duced at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

<  1 1  The  said  ordM-  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de- 
clared policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de- 
termined pursuant  to  section  2  of  the 
Act,  are  not  reascmable  in  view  of  the 
price  of  feeds,  available  supidies  of  feeds, 
and  other  economic  conditions  which  af- 
fect market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the  min- 
imum prices  specified  in  the  order  8« 
hereby  amended,  axe  such  prices  as  will 
reflect  the  aforesaid  facttM^,  insure  a 
sufficient  quantity  of  pure  and  whole- 
some milk,  and  be  in  the  public  interest; 
and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activities  spec- 
ified in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

Order  relative  to  handling.  It  is  there- 
fore ordered  that  on  and  after  the  effec- 
tive date  hereof  the  handling  of  milk  m 
the  Ohio  Valley  marketing  area  shall  be 
in  conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
amended,  and  as  hereby  amended,  as 
follows : 

The  provisions  of  the  proposed  market- 
ing agreement  and  order  amending  the 
order  contained  in  the  recommended  de- 
cision issued  by  the  D^uty  Administra- 
tor. Program  Operaticais,  on  October  27, 
1976,  and  published  in  the  Federal  Regis- 
ter on  <4l  FR  47940)  shall  be  and  are  the 
terms  and  provisions  of  this  order, 
amending  the  order,  and  are  set  forth  in 
full  herein. 

1.  Section  1033.7  is  revised  as  follows: 
§  1033.7     Fluid  miik  product. 

"Fluid  milk  product"  means  the  fol- 
lowing products  or  mixtures  in  either 
fiuid   or  frozen   form,    including   such 


products  or  mixtures  that  are  flavored, 
cultured,  modified  (with  added  nonfat 
milk  sohds),  concentrated,  or  reconsti- 
tuted :  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  milk 
shake  mixes  containing  less  than  20  per- 
cent total  solids,  and  mixtures  of  cream 
and  milk  or  skim  milk  containing  less 
than  10.5  percent  butterfat.  The  term 
"fluid  milk  product"  shall  not  include 
eggnog,  yogurt,  frozen  desserts,  froeeri 
dessert  mixes,  dietary  products  and  in- 
fant formulas  in  hermetically  sealed 
metal  or  glass  containers,  evaporated  or 
condensed  milk  or  skim  milk  in  plain  or 
sweetened  form,  any  product  containing 
six  percent  or  more  nonmilk  fat  (or  oil) , 
and  any  product  that  conteUns  by  weight 
less  than  6.5  percent  nonfat  milk  solids. 

2  P'^ction  1033  8  is  revised  as  follows: 

§  1033.8     Route  disposition. 

"Route  disposition"  means  a  delivery, 
either  directly  or  through  any  distribu- 
tion facility  (including  disposition  from 
a  plant  store  or  by  a  vendor  or  vending 
machine) ,  of  a  fluid  milk  product  classi- 
fied as  Class  I  pursuant  to  S  1033.41(a). 
except  a  deUvery  to  a  plant.  However, 
for  the  single  purpose  of  determining  the 
qualification  of  a  plant  as  a  pool  distrib- 
uting plant,  packaged  fltiid  milk  prod- 
ucts transferred  as  Class  I  milk  frcKn  a 
plant  (except  a  plant  from  which  no 
fluid  milk  products  are  distributed  to 
wholesale  or  retail  outlets  in  the  market- 
ing area)  to  another  plant  shall  be  ctHi- 
sidered  as  route  disposition  of  the  trans- 
feror-plant and  shall  be  considered  as 
route  disposition  in  the  marketing  area 
to  the  extent  of  the  transferee-plant's 
route  disposition  in  the  marketing  area. 

3.  In  S  1033.12,  paragraph  (a)(2)(l), 
(11) ,  and  (111)  is  revised  as  follows: 

§  1033.12     Pool  pknt. 


(a)   •  •  • 

(2)   •  •  • 

(i)  Both  such  route  disposition  and  re- 
ceipts shall  be  exclusive  of  filled  milk 
ahd  of  packaged  fluid  milk  products  re- 
ceived from  other  plants  if  priced  as 
Class  I  mUk  under  this  or  any  other 
Federal  order; 

(ii)  A  distributing  plant  (except  a 
plant  that  qualified  under  paragraph 
(a)  (2)  (iil)  of  this  section)  that  does  not 
meet  such  percentage  requirement  in  the 
current  month  shall  not  be  disqualified 
under  this  subparagraph  as  a  pool  plant 
if  such  percentage  was  met  in  each  of 
the  three  immediately  preceding 
-months:  and 

(lii)  Two  or  more  plants  of  a  handler 
may  be  considered  as  a  unit  for  the  pur- 
pose of  meeting. (be  percentage  require- 
ment under  this  «ubpara«x«ph  in  any 
month  for  which  the  handler  notifies  the 
market  administrator  that  they  should 
be  so  considered. 

•  •  •  •  • 

4.  In  §  1033 12.  paragraph  (b)  is 
amended  by  replacing  the  words  "dairy 
farmers"  with  the  word  "producers". 
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5.  In  (1033.41.  paragraph  (c)(1)  Is 
revised  as  follows: 

§  1033.41      ClaH^rs  of  utilization. 

•  •       *"      •  •  * 
(C)    •  •   • 

(1)  Skim  milk  and  butterfat  used  to 
produce  butter,  nonfat  dry  milk,  dry 
whole  milk,  dry  whey,  dry  buttermilk. 
casein,  cheese  (except  cottage  cheese  and 
cottage  cheese  curd),  frozen  cream,  milk 
shake  mixes  containing-  20  percent  or 
more  total  solids,  frozen  desserts,  frozen 
dessert  mixes,  dietary  products  and  in- 
fant formulas  in  hermetically  sealed 
metal  or  glass  containers,  evaporated  or 
condensed  milk  or  skim  milk  in  plain  or 
sweetened  form,  any  product  containing 
six  percent  or  more  nonmllk  fat  (or  oil) . 
and  any  product  that  contains  by  weight 
less  than  6.5  percent  nonfat  milk  solids. 

•  •  •  •  • 
§  1033.60      [Amended] 

6.  In  9 1033.60,  paragraph  (g)  is 
amended  by  replacing  the  words  "non- 
pool  plants"  with  the  words  "unregu- 
lated supply  plants". 

7.  In  8  1033.72,  a  new  paragraph  (c-1) 
la  added  as  follows: 

%  1033.72      Payments  from  the  producer- 
settlement  fund. 

•  •  •  •  • 
(c-1)  In  making  payments  to  pro- 
ducers pursuant  to  paragraphs  (a)  and 
(b)  of  this  section,  the  market  admin- 
istrator shall  pay.  on  or  before  the  day 
prior  to  the  dates  specified  in  such  par- 
agraphs, to  each  handler  who  so  re- 
quests for  milk  received  by  the  handler 
from  producers  for  whom  a  cooperative 
association  is  not  collecting  payments 
pursuant  to  paragraph  (c)  of  this  section 
an  amount  equal  to  the  sum  of  the  indi- 
vidual payments  otherwise  due  them  by 
the  respective  dates  specified  in  para- 
graphs (a)  and  (b)  of  this  section.  Any 
handler  who  the  market  administrator 
determines  is  or  was  delinquent  with  re- 
spect to  any  payment  obligation  under 
this  order  shall  not  be  eligible  to  par- 
ticipate in  this  payment  arrangement 
until  the  handler  has  met  all  prescribed 
pajrment  obligations  for  three  conseibu- 
tive  months.  In  making  payments  to 
producers  pursuant  to  this  paragraph. 
the  handler  shall  furnish  each  producer 
the  following  information: 

(1)  The  Identity  of  the  handler  and 
the  producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds  and,  with  re- 
spect to  final  payments,  the  average  but- 
terfat content  of  the  milk  for  which  pay- 
ment Is  being  made ; 

(S>  The  mmimum  rate  of  payment  re- 
quired by  the  order  and  the  rate  of  pay- 
ment iised  if  such  rate  is  other  than  the 
applicable  minimum  rate: 

(4)  Tbaaimount  and  nature  of  any  de- 
dnctlo^  prom  the  amount  otherwise  due 
theprodticer:  and 

(5)  Hie  net  amount  of  payment  to  the 
producer. 

•  •  *         •  •  • 

[FR  Doc.77-2176  Piled  l-21-77;8:46  am] 
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DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 
[14CFRPart71] 

[Airspace  Docket  No.  70-SW-62 J 

TRANSITION  AREA 

Proposed  Designation 

The  Federal  Aviation  Administration 
is  considering  amending  Part  71  of  the 
Federal  Aviation  Regulations  to  desig- 
nate a  transition  area  at  McCSehee,  Ark. 

Interested  pei*sons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  Chief,  Airspace 
and  Procedures  Branch,  Air  Traffic  Di- 
vision, Southwest  Region,  Federal  Avia- 
tion Administration,  P.O.  Box  1689,  Fort 
Worth.  Texas  76101.  All  communications 
received  on  or  before  February  23,  1977, 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  No  public 
hearing  is  contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
■with  Federal  Aviation  Administration 
oflRcials  may  be  made  by  contacting  the 
Chief.  Airspace  and  Procedures  Branch. 
Any  data,  views  or  argiunents  presented 
during  such  conferences  must  also  be 
submitted  in  writing  in  accordance  with 
this  notice  in  order  to  become  part  of  the 
record  for  consideration.  The  proposal 
contained  in  this  notice  may  he  changed 
in  the  light  of  comments  received. 

The  official  docket  will  be  available 
for  examination  by  interested  persons  at 
the  Office  of  the  Regional  Counsel. 
Southwest  Region.  Federsil  Aviation  Ad- 
mmistration.  Fort  Worth,  Texas.  An  in- 
formal docket  will  also  be  available  for 
exsunination  at  the  Office  of  the  Chief. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division. 

It  is  proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  as  herein- 
after set  forth. 

In  5  71.181  (42  F.R.  440) ,  the  following 
transition  area  is  added: 

McOkhzx,  Amk. 

That  airspace  extending  upward  from  7(X) 
fe«t  above  the  surface  within  a  e.S-statute- 
nllle  radius  of  McOehee  Municipal  Airport, 
McOehee,  Ark.  (latitude  33'37'16"  N.,  longi- 
tude 91*22'00"  W). 

The  transition  area  will  provide  con- 
trolled airspace  for  aircraft  executing  a 
proposed  VOR/DME  Instrument  ap- 
proach procedure  to  McOehee  Munici- 
pal Airport.  Comcident  with  this  action. 
the  airport  will  be  changed  from  VFR 
to  IFR. 

The  PAA  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requirmg  preparation  of  an  Infla- 
tionary Impact  Statement  under  Execu- 
tive Order  11821  and  OMB  Circular  Ar- 
107. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Fed- 
eral Aviation  Act  of  1958  (49  U.S.C.  1348) 
and  of  section  6(c)  of  the  Department 
of  Transportation  Act  (49  U.S.C.  1655 
(O). 


Issued  m  Fort  Worth,  Texas,  on  Jan- 
uary 11,  1977. 

Paul  J.  Baker, 
Director,  Southwest  Region. 

[PR  Doc.  77-2080  Filed  1-21-77:8:46  am] 


[14CFRPart71] 

JAirspace  Docket  No.  76-SW-641 

TRANSITION  AREA 
Proposed  Alteration 

The  Federal  Aviation  Administration  is 
considering  amending  Part  71  of  the  Fed- 
eral Aviation  Regulations  to  alter  the 
Dallas-Fort  Worth.  Tex.,  transition  area. 

Interested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  Chief.  Airspace 
and  Procedures  Branch,  Air  Traffic  Divi- 
sion, Southwest  Region,  Federal  Aviation 
Administration.  P.O.  Box  1689,  Fort 
Worth.  Texas  76101.  All  communications 
received  on  or  before  February  23.  1977, 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  No  public 
hearing  is  contemplated  at  this  time,  but 
arrangements  for  Informal  conferences 
with  Federal  Aviation  Administration 
officials  may  be  made  by  contacting  the 
Chief,  Airspace  and  Procedures  Branch. 
Any  data,  views  or  arguments  presented 
during  such  conferences  must  also  be 
submitted  in  writmg  in  accordance  with 
this  notice  m  order  to  become  part  of  the 
record  for  consideration.  The  proposal 
contamed  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

The  official  docket  will  be  available  for 
examination  by  interested  persons  at  the 
Office  of  the  Regional  Council,  Southwest 
Recion.  Federal  Aviation  Administration, 
Fort  Worth,  Texas.  An  informal  docket 
will  also  be  available  for  examination  at 
the  Office  of  the  Chief.  Airspace  and  Pro- 
cedures Branch.  Air  Traffic  Division. 

It  is  proposed  to  amend  Part  71  of  the 
Federal  Aviation  Reerulatlons  as  herein- 
after set  forth. 

In  §  71.181  (42  F.R.  440),  the  Dallas- 
Fort  Worth.  Tex.,  transition  area  Is 
amended  to  read,  in  part,  by  deleting:  "to 
latitude  32''44'00"  N.,  longitude  96''26'- 
00"  W.;  to  laUtude  32°34'00"  N.,  longi- 
tude 96"'37'00"  W.;  and  substituting 
therefor:  "to  latitude  32 "44 '00"  N.,  lon- 
gitude 96''26'00"  W.:  to  latitude  32''4r- 
00"  N..  longitude  96°29'30"  W.;  to  lati- 
tude 32°37'30"  N..  longitude  96''30'15" 
W.;  to  latitude  32°37'45"  N..  longitude 
96°32'45"  W.:  to  latitude  32°34'00"  N., 
longitude  96°37'00"  W.;". 

Alteration  of  the  transition  area  is  nec- 
essary to  provide  controlled  airsp8w;e  for 
a  standard  instrument  approach  proce- 
dure <NDB-A..  Original)  to  the  Hudson 
Airport.  Mesquite.  Tex. 

This  notice  will  also  apprise  airspace 
users  of  a  proposal  to  change  the  airport 
category  from  VFR  to  IFR  operations. 

The  PAA  has  determined  that  this 
document  does  not  contam  a  major  pro- 
posal requiring  preparation  of  an  In- 
flationary Impact  Statement  under  Ex- 


ecutive Order  11821  and  OMB  (Circular 
A-107. 
■^  This  amendment  is  proposed  under 

ll"  the  authority  of  section  307(a)   of  the 

Federal  Aviation  Act  of  1958  (49  U.S.C. 
1348)  and  of  section  6(c)  of  the  Depart- 
ment of  Transportation  Act  (49  U.S.C. 
1655(c)). 

Issued  in  Fort  Worth,  Texas,  on  Jan- 
uary 11, 1977. 

Pattl  J.  Baker, 
Acting  Director,  Southwest  Region. 

[PR  Doc.77-2081  Piled  1-21-77:8:45  am] 


[14CFRPart71] 

[Airspace  Docket  No.  76-SW-63] 
TRANSITION  AREA 
Proposed  Alteration 

The  Federal  Aviation  Administration 
is  considering  amending  Part  71  of  the 
Federal  Aviation  Regulations  to  alter 
the  Monroe,  La.,  transition  area. 

Interested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  (Jhief,  Air- 
space and  Procedures  Branch,  Air  Traf- 
fic Division,  Southwest  Region,  Federal 
Aviation  Administration,  P.O.  Box  1689. 
Fort  Worth,  Texas  76101.  All  communi- 
cations received  on  or  before  February 
23,  1977,  will  be  considered  before  action 
is  taken  on  the  proposed  amendment.  No 
public  hearing  is  contemplated  at  this 
time,  but  arrangements  for  informal 
conferences  with  Federal  Aviation  Ad- 
ministration officials  may  be  made  by 
contactmg  the  Chief,  Airspace  and  Pro- 
cediu'es  Branch.  Any  data,  views  or  ar- 
guments presented  during  such  confer- 
ences must  also  be  submitted  In  writing 
in  accordance  with  this  notice  m  order 
to  become  part  of  the  record  for  consid- 
eration. The  proposal  contained  in  this 
notice  may  be  changed  m  the  light  of 
comments  received. 

The  official  docket  will  be  available  for 
examination  by  interested  persons  at  the 
Office  of  the  Regional  Counsel,  South- 
west Region,  Federal  Aviation  Adminis- 
tration, Fort  Worth,  Texas.  An  informal 
docket  will  also  be  available  for  examina- 
tion at  the  Office  of  the  caiief ,  Airspace 
and  Procedures  Branch,  Air  Traffic  Divi- 
sion. 

It  is  proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  as  here- 
inafter set  forUi. 

In  §  71.181  (42  PR  440),  the  Monroe, 
La.,    transition    area    is    amended    as 

follows: 

Monroe.  La. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  30-mlIe  radius 
of  the  Monroe  Municipal  Airport  (latitude 
32°30'80"  N.,  longitude  90°02'20"  W.):  and 
within  an  8.5-mUe  radius  of  Morehouse 
Memorial  Airport.  Bastroo,  La.  (latitude  32° 
46'25"  N.,  longitude  91''52'50"  W.) ;  and 
within  an  8.5-mlle  radius  of  RayvUle  Muni- 
cipal Airport.  Bayvllle.  La.  (latitude  32°29' 
00"  N.,  longitude  91''46'15"  W.). 


PROPOSED  RULES 

The  proposed  alteration  win  provide 
the  necessary  controlled  airspace  re- 
quired for  radar  (K>erations  that  will  be 
conducted  upon  completion  of  the  radar 
installation  at  the  Monroe  Municipal 
Airport. 

The  PAA  has  determined  that  this 
document  does  not  contam  a  major  pro- 
posal requiring  preparation  of  an  In- 
flationary Impact  Statement  under  Ex- 
excutive  Order  11821  and  OMB  Circular 
A-107. 

This  amendment  is  proposed  imder 
the  authority  of  section  307(a)  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1348)  and  of  section  6(c)  of  the  Depart- 
ment of  Transportation  Act  (49  U.S.C. 
1655(c)). 

Issued  in  Fort  Worth,  Tex.,  on  Janu- 
ary 11,  1977. 

PAtn.  J.  Baker, 
Acting  Director,  Southwest  Region. 

[FR  Doc.77-2082  Piled  l-21-77;8;43  am] 


[  14  CFR  Part  71  ] 

[Airspace  Docket  No.  76-AL-12] 

TRANSITION  AREA 

Proposed  AKeration 

The  Federal  Aviation  Administration 
(FAA)  is  considering  an  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions that  would  alter  the  Yakataga, 
Alaska,  transition  area. 

Interested  persons  may  participate  m 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments  as 
they  may  desire.  Cominunications  should 
identify  the  airsimce  docket  number  and 
be  submitted  in  triplicate  to  the  Direc- 
tor. Alaskan  Region,  Attention:  Chief, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  632  Sixth  Avenue,  An- 
chorage, Alaska  99501.  All  communica- 
tions received  on  or  laefore  February  23, 
1977,  will  be  considered  before  action  is 
taken  on  the  proposed  amendment.  "Rie 
proposal  contamed  in  this  notice  may  be 
changed  in  the  light  of  comments  re- 
ceived. 

An  official  docket  will  be  available  for 
exammation  by  interested  persons  at  the 
Federal  Aviation  Administration,  Office 
of  the  C^ief  CJounsel.  Attention:  Rules 
Docket,  AGC-24,  800  Independence  Ave- 
nue. S.W.,  Washington,  DC.  20591.  An 
informal  docket  also  will  be  available  for 
examination  at  the  office  of  the  Regional 
Air  Traffic  Division  Chief. 

Request  for  copies  of  this  notice  of 
proposed  rulemaking  should  be  ad- 
dressed to  the  Federal  Aviation  Adminis- 
tration, Office  of  Public  Affairs.  Atten- 
tion: Public  Information  CJenter,  APA- 
430,  800  Indep>endence  Avenue.  S.W., 
Washington.  D.C.  20591. 

As  part  of  this  proposal  relates  to  the 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in  con- 
sonance with  the  ICAO  International 
Standards  and  Recommended  Practices. 

Applicability  of  International  Stand- 
ards and  Recommended  Practices  by  the 
Air  Traffic  Service,  PAA,  in  areas  out- 
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side  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of  and 
Annex  11  to  the  Convoitlmi  on  Interna- 
tional C^vU  Aviation,  which  pertain  to 
the  establishment  of  air  navigation  fa- 
ciUties  and  services  necessary  to  promot- 
ing the  safe,  orderly,  and  expeditious 
flow  of  civil  air  traffic.  Their  purpose  is 
to  insure  that  civil  flymg  on  tatema- 
tional  air  routes  is  carried  out  imder  uni- 
form conditions  designed  to  improve  the 
safety  and  efficia»cy  of  ak"  operatloos. 

"Hie  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace  im- 
der the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air. 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts  tiie 
responsibility  of  providing  air  traffic 
services  over  hi^  seas  or  In  airspace  of 
undetermined  sovereignty.  A  contract- 
ing state  accepting  such  responsiMlity 
may  apply  the  International  Standards 
and  Recommended  Practices  to  civil  air- 
craft in  a  manner  consistent  with  that 
adopted  for  airspace  imder  its  domestic 
jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  CTivil  Avia- 
tion. Chicago.  1944,  state  alrcrsJt  are 
exempt  from  the  provisions  of  Annex  11 
and  its  Standards  smd  RecMnmended 
Practices.  As  a  contracting  state,  the 
United  States  agreed  by  Article  3(d)  that 
its  state  aircraft  will  be  operated  in  in- 
ternational airspace  with  due  regard  for 
the  safetv  of  civil  aircraft. 

Since  this  action  mvolves.  in  part,  the 
designation  of  navigable  airspace  out- 
side the  United  States,  the  Administra- 
tor has  consulted  with  the  Secretary  of 
State  and  the  Secretary  of  Defense  m 
accordance  with  the  provisions  of  Ex- 
ecutive Order  10854. 

The  proposed  amendment  would  de- 
lete the  Yakatasre.  Alaska.  Transiticm 
Area  and  substitute  the  following: 

Ttiat  alr«:Dace  extending  upward  from  700 
feet,  above  the  sitrface  within  «  5 -mile  radius 
of  the  Yakatasa  Airport  (Lat.  60*04'57"  N.. 
Lonjf  142''2<>"30"  W);  within  3  miles  each 
side  of  the  2«8'T  (240"'M)  bearine  from  the 
Yakataga  NDB,  extending  from  the  5-mlle 
radius  area  to  18  miles  weet  of  the  NDB. 

The  proposed  700  feet  transition  area 
would  accommodate  the  revised  Instru- 
ment anoroach  orocedure  predicated  on 
the  268'T  (240°Mi  bearing  of  the  Yaka- 
taga NDB.  The  1200  feet  transition  area 
would  no  longer  be  required. 

This  amendment  is  proposed  under 
the  autority  of  section  307  (a>  and  1110 
of  the  Federal  Aviation  Act  of  1958  (49 
use.  1348(a)  and  1510).  Executive 
Order  10854  (24  FR  9565)  and  section 
6(c)  of  the  Department -«f  Transporta- 
tion Act  (49  UJ8.C.  1655(c) ) . 

Issued  in  Washington,  DC,  on  Janu- 
ary 12.  1977. 

WtttTAM  E.  BROfDWATER. 
Chief.  Airspace  and  Air 
Traffic  Rules  Division. 

(PR  Doc  77-2083  Piled  l-21-77:«:45  iinl 
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[14CFRPartl52] 

I  Docket  No.  16419;  Notice  No.  T7-1] 
AIRPORT    AND    AIRWAY    DEVELOPMENT 
ACT    AMENDMENTS    OF    1976:    CIVIL 
RIGHTS 

Notice  of  Proposed  Rule  Making 
Correction 

In  FR  Doc.  77-1245.  appearing  at  page 
2850  iiv  the  issue  for  Thursday.  January 
13.  1977,  the  next  to  last  line  of  S  152.151 
on  page  2851,  second  column,  should 
read,  "action  may  not  be  brought  against 
the". 


COMMODITY  FUTURES  TRADING 
COMMISSION 

[  17  CFR  Parts  1  and  155  ] 

TRADING  STANDARDS  AND  RECORDS  OF 
CASH  COMMODITY  AND  FUTURES 
TRANSACTIONS 

Proposed  Amendments;  Extension  of 
Comment  Period 

Nort — For  a  document  extending  the  com- 
ment period  on  a  proposal  appearing  at  41  FR 
66887.  December  23,  1976  see  FR  Doc.  77-2282 
•  Appearing  In  the  Rules  and  Regulations  sec- 
tion In  this  Issue. 

LIBRARY  OF  CONGRESS 

Copyright  Office 

[37  CFR  Part  201] 

(Docket  RM  76-1]  ! 

TERMINATION  OF  TRANSFERS  AND  LI- 
CENSES COVERING  EXTENDED  RENEW- 
AL TERM 

Extension  of  Comment  Period 

This  notice  extends  the  period  for  pub- 
lic comments  in  response  to  the  notice, 
published  November  15.  1976  (41  FR 
50300  > ,  proposing  a  new  regulation  to 
govern  the  form,  content,  manner  of 
service,  and  recordation  of  notices  of  ter- 
mination of  transfers  and  licenses  of  the 
renewal  term  of  copjTight  as  extended 
by  Pub.  L.  94-553  (90  Stat.  2541) . 

(Note. — The  notice  published  on  November 
15.  1976  also  proposed  a  new  regulation  per- 
taining to  the  filing  of  agreements  between 
copyright  owners  and  public  broadcasting  en- 
titles, an  amendment  of  the  Copyright  Office 
regulation  prohibiting  the  u^e  of  Office  rec- 
ords for  the  purpose  of  compiling  mailing 
lists,  and  technical  corrections  of  other  reg- 
ulations. These  proposals  are  not  subject  to 
this  extension.) 

A  number  of  comments  were  received 
by  the  Oopy  right  OfiBce  in  response  to  the 
eaxller  notice.  TTie  purpose  of  this  exten- 
sion is  to  permit  comment  upon,  reply  to, 
or  rectMicillation  of  the  comments  al- 
ready received,  particularly  those  per- 
taining to  the  following  matters: 

1.  Whether  the  list  of  elements  re- 
quired as  "contents"  of  the  notice  of  ter- 
mination in  proposed  regulation  (|  201.10 
(b)  should  be  expanded,  contracted,  or 
otherwise  Biodlfled ; 

,  2.  Issues  arising  in  cases  where  a  fur- 
ther transfer  has  been  made  by  the  origi- 
nal grantee  or  grantees;  and 


PROPOSED  RUICS 

3.  Whetlier  the  method  of  servlbe  pre- 
scribed in  proposed  regulation  8  201.10 
(d)  should  l>e  modified. 

Copies  of  the  comments  received  in  re- 
sponse to  the  earlier  notice  are  available 
for  public  inspection  and  copying  be- 
tween the  hours  of  8  a.m.  and  4  pxn., 
Monday  through  Friday,  in  the  Public 
Information  Office  of  the  Copyright  Of- 
fice. Room  No.  101,  Crystal  Mall  Build- 
ing No.  2,  1921  Jefferson  Davis  Highway, 
Arlington,  Virginia. 

The  comment  period  is  hereby  ex- 
tended to  February  15,  1977.  Submissions 
made  in  response  to  this  notice  should  be 
addressed  to  the  OfBce  of  the  Qeneral 
Counsel,  Ocw)yright  Office,  Washington, 
D.C.  20559.  j 

Dated:  January  9. 1977.  ' 

Barbara  Ringcr. 
Register  of  Copyrights. 

Approved  by: 

Daniel  J.  Boorstin. 
Librarian  of  Congress. 

[FR  Doc.71-2318  Ftled  1-21-77:8:46  arn) 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Part  52] 

(FRL  674-1] 

ALABAMA:  PROPOSED  PLAN 
REVISION 

Approval  and  Promulgation  of 
Implementation  Plans 

On  May  31.  1972  (37  PR  10847)  the 
Administrator  approved  the  Alabama 
plan  to  attain  and  maintain  the  National 
Ambient  Air  Quality  Standards.  Numer- 
ous revisions  have  been  made  in  the 
original  plan  since  that  date  to  improve 
its  effectiveness.  On  June  30,  1976.  and 
October  28.  1976.  the  State  of  Alabama 
submitted,  for  EPA's  approval,  further 
changes  in  the  Alabama  State  imple- 
mentation plan.  These  changes  involve 
standards  of  performance  for  new  sta- 
tionary sources  and  continuous  in-stack 
monitoring  of  stationary  sources.  The 
purpose  of  this  notice  is  to  announce 
these  revisions  as  proposed  rulemaking 
and  to  solicit  comment  on  them. 

On  May  25,  1976.  after  notice  and  pub- 
lic hearing,  the  Alabama  Air  Pollution 
Control  Commission  acted  to  incorporate 
by  reference  in  its  Air  Pollution  Control 
Rules  and  Regulations  the  ESiviron- 
mental  Protection  Agency's  Standards  of 
Performance  for  New  Stationary 
Sources,  including  the  requirements  for 
continuous  monitoring  (40  CPU  Part  90, 
Section  60.2,  Definitions  of  Subpart  A 
and  Subparts  D  through  Y  and  AA) .  In 
submitting  these  revisions,  Alabama  also 
requested  delegation  of  responsibility  for 
enforcement  of  the  Federal  new  source 
performance  standards,  and  on  Septem- 
ber 20.  1976  (41  FR  40467) ,  this  authority 
was  delegated. 

On  oHober  6.  1975,  the  Environmental 
Protection  Agency  promulgated  revisians 
in  40  CFR  Part  51,  Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans.  Section  51.19  was 


expanded  to  require  States  to  revise  their 
implementation  plans  to  include  a  mech- 
anism for  requiring  certain  specified 
categories  of  existing  stationary  sources 
to  monitor  emissions  on  a  continuous 
basis.  States  are  required  to  revise  their 
plans  to  include  legally  enforceable  pro- 
cedures to  require  emission  monitoring, 
recording,  and  reporting  for  at  least  the 
following  source  categories :  coal  and  oil- 
fired  steam  generators  of  more  than  250 
million  BTU  per  hour  heat  input,  nitric 
acid  plants,  sulfuric  acid  plants,  and  pe- 
troleum refinery  fluid  bed  catalytic 
cracking  unit  catalyst  regenerators. 

After  pror>er  notice  and  public  hear- 
ing, the  Alabama  Air  Pollution  Control 
Commission   revised  its  regulations  on 
October  26.  1976,  to  satisfy  the  revised 
requirements  of  40  CFR  51.19.  No  provi- 
sion was  made  for  the  continuous  mon- 
itoring   of    nitrogen     oxide    emissions 
from  fossil  fuel-fired  steam  graierators 
and    nitric    acid    plants    since    no    Air 
Quality    Control    Regrions    in   Alabama 
are  required  to  develop  a  control  strat- 
egy for  nitrogen  dioxide.  Also,  opacity 
monitoring  for  existing  petroleum  re- 
finery fluid  bed  catalytic  cracking  unit 
catalyst   regenerators    is    not   required 
In    the    proposal    since    no    units    of 
greater  than  20.000  barrels  per  day  of 
fresh  feed  capacity  exist  in  Alabama.  The 
exclusions  above  are  provided  for  an  Ap- 
pendix P  to  40  CFR  Part  51.  PossU  fuel- 
fired  steam  generators  EUid  sulfuric  acid 
plants  which  are  constructed  after  Au- 
gust 17, 1971,  are  required  to  Install,  cali- 
brate, operate  and  maintain  all  moni- 
toring equipment  necessary  for  contin- 
uously monitoring  pollutants.  The  fossil 
fuel-fired  steam  generators  with  an  an- 
nual capacity  factor  greater  than  thirty    , 
percent,  and  a  hea4;  input  greater  than   '^ 
250  million  BTUs  per  hour,  shail  con- 
form to  the  monitoring  requirements  set 
forth  in  Appendix  P  to  40  CFR  Part  51, 
and  in  the  performance  specifications 
of  Appendix  B  to  40  CFR  Part  60.  When 
gaseous  fuel  or  an  oil  and  gas  mixture 
is  burned  and  the  source  complies  with 
particulate  matter  and  <^>acity  regula- 
tions, these  requirements  do  not  apply. 
Sulfuric  acid  plants  with  greater  than 
300  tons  per  day  production  capacity,  the 
production  being  expressed  as  100  per- 
cent acid,  shall  conform  to  the  monitor- 
ing procedures  in  Appendix  B  to  40  CFR 
Part  60  and  minimum  specifications  In 
Appendix  P  to  40  CFR  Part  51. 

The  Director  of  the  Commission  may 
exempt  any  source  from  these  require- 
ments if  the  source  Is  scheduled  for  per- 
manent shutdown  by  October  6,  1980, 
with  the  appropriate  legal  guarantees.  He 
may  also  grant  extensions  to  those  un- 
able to  meet  18-month  time  frame. 

Copies  of  the  information  submitted 
by  Alabama  and  the  Alabama  plan  Itself 
may  be  examined  by  the  public  during 
normal  hours  at  the  following  locations : 

Air  Programs  Branch,  Air  and  Hazardous  Ma- 
terials Division,  Environmental  Protection 
Agency.  345  Courtland  Street  NE.,  Atlanta. 
Georgia  30308. 

Public  Information  Reference  Unit,  Library 
System-s  Br»nrh,  Environmental  ProtectlMi 
Agency.  401  M  Street,  SW,  Washington. 
D.O.  20460. 


Alabama  Air  Pollution  Control  Commission. 
State  of  Alabama  Defiartment  of  Public 
Health,  646  South  McDonough  Street, 
Montgomery,  Alabcuna  36104. 

Interested  persons  are  encouraged  to 
submit  written  comments  on  the  Ala- 
bama plan  revisions.  To  be  considered, 
such  ocsnments  must  t>e  received  on  or 
before  February  23,  1977  and  should  be 
addressed  to  Eliot  Cooper  of  the  Agency's 
Region  IV  Air  Programs  Branch  in  At- 
lanta (see  address  above).  After  care- 
fully weighing  relevant  comm^its  re- 
ceived and  all  other  Information  avail- 
able to  him.  the  Administrator  will  take 
approval/disapproval  action  on  these 
changes  in  the  Alabama  plan. 

(Section  110  of  the  Clean  Air  Act  (42  TJ.S.C. 
1857C-6) ) 

Dated:  January  13,  1977. 

John  A.  Little, 
Acting  Regional  AdministrcUor. 
(PR  Doc.77-1972  Filed  l-21-77;8:45  am] 


[40  CFR  Part  52] 

[FRL  «7a-81 

NORTH  CAROLINA:  PROPOSED  PLAN 
REVISIONS 

Approval  and  Promulgation  of 
Implementation  Plans 

On  May  31.  1972  (37  FR  10859).  the 
Administrator  approved  the  North  Caro- 
lina plan  to  attain  and  maintain  the 
national  ambient  air  quality  standards  in 
that  State.  The  State  subsequeptly  made 
a  number  of  revisions  In  the  plan's  regu- 
lations to  Improve  Its  effectiveness.  On 
October  21,  1976,  after  notice  and  public 
hearing,  the  North  Carolina  Environ- 
mental Management  Commission  of  the 
North  Carolina  Department  of  Natural 
and  Economic  Resources  adopted  addi- 
tional changes  In  its  air  pollution  control 
regulations.  These  changes  Include:  (1) 
Copies  of  Referenced  Federal  Regula- 
tions (two  new  regulations,  one  in  Emis- 
sion Control  Standards  Section,  one  In 
Air  Contaminants;  Monitoring,  Report- 
ing Section) ;  (2)  Amendments  to  Epi- 
sode Criteria;  (3)  Series  of  Minor 
Amendments  to  Air  Pollution  Control 
Requirements  Subchapter  with  exception 
of  Emisslcn  Control  Standards  Section; 
(4)  Amendments  to  Particiilates  from 
Miscellaneous  Industrial  Processes;  (5) 
Amendments  to  (Permit)  Applications; 
(6)  (Post  Attainment  Pcdlcy)  Extensions, 
Modifications;  (7)  Amendments  to  Con- 
trol and  Prc^ilbltkm  of  Open  Burning. 

Item  (1)  glvoi  notice  where  referenced 
sections  of  the  Code  of  Federal  Regula- 
tions are  available  for  public  inspection. 

Item  (2)  changes  oxidant  emergency 
lev^  to  conform  with  the  EnvlixHi- 
mental  Protection  Agency  (EPA)  regula- 
tory requirements  and  North  Carolina 
legislative  changes,  lliese  levels  are: 
200  Mg/mS  (0.1iq>m),  1-hour  average 
(alert) ;  800  /ig/mS  (0.4iHnn) ,  1-hour 
average  (warning) ;  and  1000  Mg/m3  (0.5 
ppm) ,  1-hour  average  (emergency) . 

Item  (3)  are  oorrectlcms  and  clarifica- 
tions and  are  not  policy  or  imxiedural 
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changes  in  the  Emission  Control  Stand- 
ards Section. 

Item  (4)  slightly  modifies  the  &ppli- 
cable  sources  and  clarlfles  other  aspects 
of  particulates  from  Miscellaneous  In- 
dustrial Processes  Emission  Control 
Standards. 

Item  (5)  subjects  to  public  comment 
permit  appUcations  and  ambient  effect 
analyses  for  sources  on  EPA's  list  to  be 
reviewed  for  Prevention  of  Significant 
Deterioration,  as  a  minimum. 

Item  (6)  sets  forth  requirements  and 
procedures  for  extensions  and  modifica- 
tions in  extraordinary  cases. 

Item  (7)  clarifies  the  exception  for 
fire-fighting  instruction  and  training 
from  Control  and  Prohibition  of  Open 
Burning  Emission  Control  Standards. 

Copies  of  the  information  submitted 
by  North  (Carolina  may  be  examined  by 
the  public  during  normal  business  hours 
at  the  following  locations: 

Air  Programs  Branch,  Air  and  Hazardous 
Materials  Division,  Environmental  Protec- 
tion Agency,  Region  IV,  346  Courtland 
Street,  NE.,  Atlanta.  Oeor^a  30308. 

Public  Inf«Tnatlon  Reference  Unit,  Library 
Systems  Branch,  E^nvironmental  Protection 
Agency,  401  M  Street,  S.VP.,  Washington, 
D.C.  20460. 

North  Carolina  Department  of  Natural  and 
Economic  Resoiirces,  Division  of  Environ- 
mental Management,  216  West  Jones  Street, 
Raleigh,  North  Carolina  27611. 

Interested  persons  are  encouraged  to 
submit  writt«i  comments  on  the  North 
CiSarolina  plan  revisions.  To  be  consid- 
ered, such  comments  must  be  reorived  on 
or  before  February  23,  1977,  and  should 
be  addressed  to  Ello>t  Ox)per  of  the 
Agencjr's  Region  IV  Air  Programs  Branch 
in  Atlanta  (see  address  above).  After 
carefully  weighing  relevant  comments 
received  and  all  other  information  avail- 
able to  him,  the  AdminlBtrator  will  take 
approval/disapproval  action  on  these 
changes  In  the  North  OaroUoa  plan. 

(Section  110  of  the  C^ean  Air  Act  <42  tJ.S.C. 
1867C-6) ) 

Dated:  January  13, 1977. 

JoHH  A.  Ltttlx, 
Acting  Regional  Administmtor. 

[FR  DOC.77-1Q74  FUed  1-31-77:8:46  md] 

DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Assistant  Secretary  for  Planning  and 
Evaluation 

[45  CFR  Part  63] 

TELECOMMUNICATIONS 
DEMONSTRATIONS 

Grant  Regulations 

Section  392A  of  the  Communications 
Act  of  1934,  as  amended  by  Section  8  of 
the  Educational  Broadcasting  nkcUMea 
and  Telecommunications  Demonstra- 
tions Act  of  1976,  (47  n.S.C.  392a),  es- 
tabUsbes  a  program  to  prunote  the  de- 
velopment of  ttiecommunlcatlons  facili- 
ties and  services  for  the  transmission, 
distribution,  and  delivery  of  health,  edu- 
cation, and  public  or  social  servloe  ia- 
formation.    The   Secretaiy    oi   Health, 
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Education,  and  Welfare  (hereafter  the 
Secretary)  Is  authorized  to  make  grants 
to.  and  enter  Into  contracts  with  public 
and  private  non-profit  agencies,  organ- 
IzatlcMis.  and  institutions  for  the  purpose 
of  carrying  out  telecommunications 
demonstrations.  Ihe  Secretary  is  also 
authorized  to  prescribe  the  regulations, 
terms,  and  conditions  governing  the 
selection,  award,  and  administration  of 
such  grants  (use  of  the  contract  as  op- 
posed to  the  grant  authority  is  not 
planned^ .  This  authority  has  been  dele- 
gated to  the  Assistant  Secretary  for 
Planning  and  Evaluation  (hereafter  tlie 
Assistant  Secretary) . 

Therefore,  pursuant  to  Section  392A  of 
the  Act,  the  Assistant  Secretarj',  witli 
the  approval  of  the  Secretary,  is  estab- 
lishing rules  and  procedures  for  the 
award  of  grant  assistance.  This  is  being 
done  by  amending  45  CTPR  Part  63,  Grant 
Progrsmis  Administered  by  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
The  principal  effect  of  those  regulations 
is  to  adopt,  with  minor  changes,  45  CFR 
Part  74.  AdminlstraticHi  of  Grants,  which 
establishes  uniform  administrative 
standards  and  cost  principles  for  HEW 
grants. 

This  notice  does  not  constitute  a  solici- 
tation of  grent  proposals.  Any  such  so- 
licitation will  be  published  at  a  later 
date. 

Regulations  governing  the  Educational 
Broadcasting  Facilities  Program,  which 
is  also  authorized  by  Section  392  of  Pub. 
L.  94-309,  can  be  found  in  47  CFR  Part 
153. 

"ITie  following  brief  analysis  of  the  pro- 
posed regulatiotis  summarizes  the  intent 
of  the  vsuious  paragraphs. 

The  purpose  of  the  changes  described 
in  paragraphs  2.  4,  5.  6,  7.  8,  and  10  is 
merely  to  make  the  editorial  changes  in 
format  and  wording  of  45  CFR  Part 
63  to  accommodate  the  additional  pro- 
visims  necessary  for  the  TeIec<Hnmuni- 
catl(His  Demonstrations. 

The  language  of  paragraph  3.  explain- 
ing the  overall  objective  of  the  Telec(»n- 
munlcations  Demonstrations  Program  is 
taken  verl>atlm  from  Section  392A  of  the 
Communications  Act  of  1934. 

Paragraph  9  establishes  the  criteria 
which  will  be  used  for  review  and  evalu- 
ation of  grant  applications  in  conjunc- 
tion with  any  supplemental  criteria 
which  may  be  published  later  in  a  solici- 
tation for  grant  appUcations. 

Paragraph  11  sets  forth  restrictions  on 
the  use  of  funds,  requirements  for  co- 
ordination with  the  Federal  Ck>mmunlca- 
tions  Commission  and  a  definition  of 
"non-broadcast  telecommunicati<xis  fa- 
clUtles." 

Interested  persons  are  Invited  to  sub- 
mit writtm  comments,  suggestions,  or 
obJectUns  regarding  these  provisions  to 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  BvaluaUon.  Attention: 
Grants  Offloer.  Romu  422E,  D/HEW,  200 
Independoice  Avenue.  SW,  Washington. 
D.C.  20201.  Conunents  recetved  In  re- 
Bpooae  to  this  notice  will  be  available  for 
public  Inspectloo  at  the  above  office  om 
Mondays  tlirottgh  Frtdaji  beiwwu  9:00 
ajn.  and  5:30  pjn.  All  rdevant  material! 
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received  on  or  before  Ma^ch  10, 1977,  will 
be  cozisidered.  If  no  substantial  com- 
ments are  received,  these  regulations  will 
take  effect  Immediately  upon  republica- 
tion In  the  Federal  Register  as  final 
rules. 

Note. — It  Is  hereby  certified  that  thta  pro- 
posal has  been  screened  pursuant  to  Execu- 
tive Order  No.  11821.  and  does  not  require  an 
Inflation  Impact  BTaluatioo. 

Dated :  January  3,  1977. 

WnsLiAjf  A.  Morrill, 
I  Assistant  Secretary  for 

Planning  and  Evaluation. 

Dated:  January  18. 1977. 

Marjorie  Lynch, 
Acting  Secretary  of  Health. 
Education,  arid  Welfare. 

Tlierefore,  It  is  proposed  to  £unend  45 
CFR  Part  63  as  follows : 

PART  63— GRANT  PROGRAMS  ADMINIS- 
TERED BY  THE  OFFICE  OF  THE  ASSIST- 
ANT SECRETARY  FOR  PLANNING  AND 
EVALUATION 

1.  By  amending  §  63.1  as  follows: 

a.  By  revising  the  second  sentence  of 
paragraph  (a) : 

b.  By  revising  the  heading  of  para- 
graph (c) ;  and 

c.  By  adding  a  new  paragraph  (c)  (2) . 

§  63.1     Purpoae  and  scope. 

(a)  *  *  *  Such  grants  Include  those 
under  section  232  of  the  Community 
Services  Act  (42  U.S.C.  2835),  secUon 
1110  of  the  Social  Security  Act  (42  U.S.C. 
1310),  section  392A  of  the  Communica- 
tions Act  of  1934,  and  such  other  au- 
thority as  may  be  delegated  to  the  As- 
sistant Secretary  for  policy  research  ac- 
tivities. •  •  • 

•  •  •  •  • 

(c>  Objectives — (1)   Policy  Research. 

•   •   » 

(2)  Telecommunications  Demonstra- 
tions.  The  overall  objective  of  the  Tele- 
coounnzilcatlons.  Demonstrations  Pro- 
gram Is  to  promote  the  development  of 
nonbroadcast  telecommunications  facili- 
ties and  services  for  the  transmission, 
distribution,  and  dehvery  of  health,  ed- 
ucation, and  social  service  information. 

§  63.2      [Amended] 

2.  By  adding  after  the  words  "Projects 
miglble"  in  paragraph  (b)  of  9  63.2  a 
new  subparagraph  heading  as  follows: 

(b)  •  •  •  (1)  Policy  Research.  •  •  • 

3.  By  adding  to  paragraph  (b)  {  63.2  a 
new  paragraph  to  read  as  follows: 

(b)   •  •  • 

(2)  Telecommunications  Demonstra- 
tions. Any  projects  which  meet  the  spe- 
cial criteria  tn  9  63.6(c)  shall  be  eligible 
for  a  telecommunications  demonstration 
fiknt 

S  63.6      [Amended] 

4.  By  revising  the  last  sentence  of 
paragraph  (a)  of  9  63.6  to  read  as  fol- 
lows: 

(a)  *  *  *  Such  supplements  may  mod- 
ify the  criteria  in  paragraphs  (b)  and 
(e)  of  this  section  to  provide  greater 
specificity  or  otherwise  improve  their  ap- 


plicability to  a  given  announcement  or 
solicitation. 

•  •  •  •  • 

7.  By  revising  the  heading  of  para- 
graph (b)   of  §  63.6  to  read  as  follows: 

•  •  •  •  • 

(b)  Criteria  for  Evaluation  of  Policji 
Research  Projects.  •  •  • 

:  8.  By  adding  after  the  end  of  para- 
graphs (b)  (8)  of  §  63.6  the  word  "and"; 
deleting  the  word  "and"  from  the  end  of 
paragraph  (b)  (9)  and  inserting  in  lieu 
thereof  a  period;  and  by  redesignating 
paragraph  (b)  (10)  as  paragraph  (d)  and 
Inserting  as  a  heading  thereof  (d)  Ap- 
plicants  Performance  on  Prior  Axoard. 

9.  By  inserting,  after  paragraph  (b)  of 
\  63.6  a  new  paragraph  (c)  to  read  as 
follows: 

(c)  Criteria  for  Evaluation  of  Tele* 
communications  Demonstrations  Proj» 
ects.  Review  of  applications  for  Tele- 
communications Demonstrations  grants 
will  take  Into  account  such  factors  as  are 
listed  in  paragraphs  (c)  (1)  through  (10) 
of  this  section.  Each  applicant  must  in- 
clude in  the  application,  prior  to  flnal 
evaluation  by  ASPE,  documentation  in- 
dicating specifically  and  separately  how 
and  to  what  extent  each  of  these  criteria 
have  been  or  will  be  met: 

(1)  That  the  project  for  which  appli- 
cation Is  made  demonstrate  Innovative 
methods  or  techniques  of  utilizing  non- 
broadcast  telecommunications  e<iulp- 
ment  or  facilities  to  satisfy  the  purpose 
of  this  authority; 

(2)  That  the  project  will  have  original 
research  value  which  will  demonstrate  to 
other  potential  users  that  such  methods 
or  techniques  are  feasible  and  cost-effec- 
tive; 

(3)  lliat  the  services  to  be  provided 
are  responsive  to  local  needs  as  identified 
and  assessed  by  the  applicant; 

(4)  That  the  applicant  has  assessed 
existing  telecommunications  facilities  ( tf 
any)  in  the  proposed  service  area  and 
explored  their  use  of  Interconnection  in 
conjunction  with  the  project; 

(5)  That  there  is  significant  local 
commitment  (e.g..  evidence  of  support, 
participation,  and  contribution  by  local 
institutions  and  agencies)  to  the  pro- 
posed project,  indicating  that  it  fulfills 
local  needs,  and  gives  some  promise  that 
operational  systems  will  result  from  suc- 
cessful demonstrations  and  will  be  sup- 
iported  by  service  recipients  or  providers; 

(6)  That  demonstrations  and  related 
activities  assisted  under  this  section  will 
remain  imder  the  administration  and 
control  of  the  applicant; 

(7)  That  the  applicant  has  the  man- 
agerisj  and  technical  capability  to  carry 
out  the  project  for  which  the  application 
is  made; 

I  (8)  That  the  facilities  and  equipment 
acquired  or  developed  pursuant  to  the 
applications  will  be  used  substantially  for 
the  transmission,  distribution,  and  de- 
livery of  health,  education,  or  social  serv- 
ice information,  and  that  use  of  such  fa- 
cilities and  equipment  may  be  shared 
among  these  and  additional  public  or 
other  services; 


<9 '  That  the  provision  has  been  made 
to  submit  a  summary  and  factual  evalu- 
ation of  the  results  of  the  demonstration 
at  least  annually  for  each  year  In  which 
funds  are  received.  In  the  form  of  a  re- 
port suitable  for  dissemination  to  groups 
representative  of  national  health,  educa- 
tion, and  social  service  telecommunica- 
tions interests ;  and, 

(IQ)  That  the  project  has  potential 
for  stimulating  cooperation-^nd  sharing 
among  institutions  and  agencies,  both 
within  and  across  disciplines. 

§  63.16      [.\men«»ed] 

10.  By  adding  at  the  end  of  §  63.16  the 
following:  ",  except  as  specified  in  5  63.23 
of  this  subpart," 

11.  By  adding  a  new  section  at  the  end 
of  subpart  B  to  read  as  follows: 

§  63.23     Broadcast  and  Telecommnnica- 
tions  Demonstrations  Grants. 

The  provision  of  this  section  apply 
only  to  grants  awarded  under  authority 
of  392A  of  the  Commimlcatlons  Act  of 
1934. 

(a)  Funds  provided  under  the  Tele- 
communications Demonstrations  Pro- 
grsmi  shall  be  available' to  support  the 
planning,  development,  and  acquisition 
or  leasing  of  facilities  and  equipment 
necessary  to  the  demonstration.  How- 
ever, funds  shall  not  be  available  for  the 
construction,  remodeUng,  or  repair  of 
structures  to  house  facilities  or  equip- 
ment acquired  or  developed  with  such 
funds,  except  that  such  funds  may  be 
used  for«iinor  remodeling  which  is  nec- 
essary for  and  incident  to  the  installa- 
tion of  such  facilities  or  equipment. 

(b)  Funds  shall  not  be  available  for 
the  development  of  prc«ramming  ma- 
terials or  content. 

(c)  The  funding  of  any  demonstra- 
tion imder  this  authority  shall  continue 
for  not  more  than  three  years  from  the 
date  of  the  original  grant  or  contract. 

(d)  The  use  of  equipment  in  demon- 
stration projects  shall  be  subject  jo  the 
rules  and  regulations  of  the  F^eral 
Communications  Commission  (FCC),  an 
grant  funds  may  not  be  expended  or  ob- 
ligated for  purchase,  leas^,  or  use  of 
such  equipment  prior  to  appropriate 
and  necessary  coordination  by  the  gran- 
tee with  the  Commission.  In  particular: 

(1)  Any  FCC  autiiorizatlon  or  author- 
izations required  for  the  project  must 
be  on  file  with  the  FCC. 

(2)  If  the  project  is  to  be  associated 
with  an  existing  telecommunications  ac- 
tivity requiring  an  FCC  authorization, 
such  operating  authority  for  that  activ- 
ity must  be  current  and  valid. 

(3)  For  any  project  requiring  a  new 
or  modification  of  an  existing  authorize - 
tion(s)  from  the  FCC,  the  applicant 
must  file  with  the  Secretary  of  Health, 
Education,  and  Welfare  a  copy  of  each 
FCC  application  and  any  amendments 
thereto. 

(4)  For  any  project  requiring  a  new  or 
modification  of  an  existing  authoriza- 
tion(s)  from  the  FCX:.  the  applicant 
must  file  with  the  PCX?  a  copy  of  the  ap- 
plication to  the  Secretary  for  a  telecom- 
munications demonstration  grant. 
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(5)  If  the  appllcEint  fails  to  file  a  re- 
quired application  or  «;}pUcatlons  by  ttie 
closing  date  established  pursuant  to  tbese 
regulations,  or  if  the  FCC  returns,  dis- 
misses, or  denies  an  aj^Ucatlon  required 
for  the  project,  or  any  part  thereof,  or 
for  the  operatl(»i  of  any  facility  with 
which  the  project  is  associated,  the  Sec- 
retary may  retdm  the  application  for 
Federal  assistance. 

(e)  For  the  purposes  of  this  program, 
the  term  'non-broadcast  telecommimica- 
tions  facilities'  includes  but  is  not  lim- 
ited to,  cable  television  ss^tems,  com- 
munications satellite  syst^ns  and  re- 
lated terminal  equipment,  and  other 
methods  of  transmitting,  emlttl^,  <»■  re- 
ceiving images  and  sounds  or  intelligence 
by  means  of  wire,  radio,  optical,  electro- 
magnetic, and  other  means  (including 
non-broadcast  utilization  of  telecom- 
munications equipment  normaUy  asso- 
ciated with  broadcasting  use) . 

(f )  Each  applicant  shall  provide  such 
information  as  the  ASPE  deems  neces- 
sary to  make  a  Federal  assessment  of 
the  Impact  of  the  project  on  the  quali^ 
of  the  himian  environment  in  accord- 
ance with  section  102(2)  (C)  of  the  Na- 
tional Elnvlronmental  Policy  Act  of  1969 
(including  the  National  Historical  Pres- 
ervation Act  and  other  environmental 
acts).   (42  U.S.C.  4332(2)  (O). 

|FR  Doc.77-2166  Rled  l-21-77;8:45  am) 


Office  of  the  Secretary 

[45  CFR  031174] 

ADMINISTRATION  OF  GRANTS 

Proposed  Amendments  Primarily  To 
Implement  0MB  Circular  No.  A-110 

Background.  On  July  30.  1976,  the  Of- 
fice of  Management  and  Budget  (OMB). 
at  41  FR  32016.  published  OMB  Circular 
No.  A-110.  "Grants  and  Agreements  with 
Institutions  of  Higher  Education.  Hos- 
pitals, and  Other  Noi^roflt  Organiza- 
tions— Uniform  Administrative  Requlre- 
m«its."  For  grants  to  those  types  of 
organizations,  the  circular  prescribes 
policies  to  be  followed  in  a  number  of 
areas  of  general  grants  administration 
(e.g.,  reporting  by  grantees,  payment 
methods,  treatment  of  grant-related  in- 
come). Essentially,  the  circular  extends 
to  crrants  to  nongovernmental  organiza- 
tions the  same  policies.  wiUi  some  modi- 
fications, as  have  already  been  promul- 
gated for  grants  to  States  and  local  gov- 
ernments by  Federal  Management 
Circular  (PMC)  74-7  (formerly  OB£B 
Clrciflar  No.  A-102).  The  objectives  of 
both  these  circulars  are  to  standardize 
and  simplify  grants  administration  and 
to  place  greater  reliance  on  the  grantees' 
own  management  systems. 

OMB  Circular  No.  A-110  is  addressed 
to  Federal  s^encles.  The  policies  it 
promulgates  must  be  incorporated,  with 
such  modifications  or  additions  as  .ap- 
propriate, into  regulations  and  other 
legally  binding  issuances  of  Federal 
agencies.  As  the  first  and  principal  step 
to  accomplish  this,  the  Department  of 
Health,  Education,  and  Welfare  (UEW) 
proposes  to  amend,  as  set  forth  below, 
its  Departmentwlde  grants  administra- 


tion regulatkxi  In  45  CFR  Part  74.  As 
soon  as  possUde  after  these  am«idments 
are  issued  in  flnal  form,  HEW  will  issue 
conforming  amendments  to  its  individ- 
ual grant  program  regulations. 

Changes:  1.  Extension  of  AppticabiUty 
to  Nongovernmental  Organizations.  Part 
74  currently  applies  by  its  own  terms  to 
grants  to  States,  local  governments,  and 
Federally  recognized  Indian  tribal  gov- 
ernments, that  is.  to  grants  subject  to 
FMC  74-7.  UKW  granting  agencies,  how- 
ever, have  had  the  c^jtion  to  apply  all  or 
portions  of  Part  74  to  their  grants  to 
nongovernmental  organizations  as  weU, 
and  this  opticNa  has  been  widely  exer- 
cised. 

Now  that  Part  74  is  to  be  used  to  im- 
plement the  new  OMB  Circular  No.  A- 
1 10  as  well  as  FMC  74-7,  the  amendments 
being  pn^XK^d  will  extend  the  manda- 
tory applicability  of  the  part  to  grants 
to  the  nongovernmental  grantees  that 
are  subject  to  the  new  circular.  Because 
HEW  granting  agencies,  as  explained 
above,  have  to  a  large  extent  already 
extended  the  applicability  of  Part  74  to 
their  grants  to  those  organizations,  this 
change  will  have  much  less  impact  on  the 
grantee  community  than  would  other- 
wise be  the  case. 

Because  of  differences  between  the  two 
circulars,  it  will  not  always  be  possible 
to  apply  the  same  rules  to  grants  to  non- 
governmental orgsmizatioDs  as  to  grants 
to  governments.  Where  a  provision  is  in- 
tended to  apply  to  one  cistss  of  grants  and 
not  the  other,  the  provision  wiU  so  state. 
In  accordsmce  with  the  two  circulars, 
grants  to  government-operated  hospitals 
and  grants  to  government-operated  in- 
stitutions of  higher  educaticxi  are  made 
subject  to  the  same  rules  as  grants 
to  nongovernmental  organizations  'see 
§  74.4) . 

Changes:  2.  Adoption  of  OMB  Circular 
No.  A~tlO  Changes.  Most  of  the  changes 
in  the  proposed  amendments  are  simply 
adoptions  of  provisions  in  OMB  Circular 
No.  A-110  that  differ,  in  one  way  or  an- 
other, from  their  counterparts  in  FMC 
74-7.  Many  of  these  differences  between 
the  two  circulars  represent  merely  a 
clearer  way  of  expressing  the  same  in- 
tent, and  are  not  substantive  changes. 
Of  those  that  are  substantive,  most  re- 
sult in  less  restrictive  requirements  on 
grantees  or  more  optl<ns  available  to 
granting  agencies  in  selecting  rules  Uiat 
best  fit  the  programs  for  which  they  are 
responsible.  Examples  of  substantive  dif- 
ference are: 

(a)  It  is  specified  that  the  periodic 
audits  grantees  are  required  to  have  per- 
formed need  include  only  a  sampling  cl 
Federal  grants. 

(b)  A  Uberalizaticm  is  made  in  the  ex- 
ception which  allows  grantees  to  use  or 
sell,  without  compaisati<»i  to  the  Federal 
Government,  nonexpendable  personal 
property  acquired  under  a  grant  when 
the  property  can  no  longer  be  used  for 
Federally  sponsored  activities.  The  ex- 
ception is  made  to  apply  to  property  with 
a  unit  acquisition  cost  of  up  to  $1,000 
rather  than  just  to  pn^erty  costing  less 
than  $500  per  unit  and  used  four  years 
or  more. 


<c)  Granting  agencies  may  approve 
coimting  the  full  value  of  donated  prcv- 
erty  for  cost-sharing  or  matching  pur- 
poses in  some  circumstances  where 
previously  only  amounts  equal  to  depre- 
ciation or  use  charges  were  allowed. 

The  majority  of  the  substantive  differ- 
ences between  OBCB  Circular  No.  A-110 
and  FMC  74-7  are  not  based  cm  differ- 
ences in  the  ^rpes  of  grantees  affected 
by  the  two  circulars.  Rather,  the  A-110 
provisions  are  intended  to  be  improve- 
ments over  their  counterparts  in  PMC 
74-7.  Accordingly,  and  with  the  concur- 
rence of  OMB,  the  pr(Hx>sed  amendments 
apply  most  of  these  improvemoits  to  all 
classes  of  grantees. 

Changes:  3.  Changes  Based  on  HEW 
Experience.  HEW  has  now  had  over  three 
years'  experience  administering  grants 
pursuant  to  Part  74.  As  would  be  ex- 
pected, a  number  of  problons  in  Part  74 
have  been  identified  by  grantees  and  oth- 
ers. Many  of  the  changes  in  the  proposed 
amendments  represent  attempts  to  solve 
these  problems.  In  smne  cases,  an  exist- 
ing provision  is  clarified  or  modified  to 
ensure  that  its  intait  is  imderstood  and 
achieved;  in  otho:  cases,  a  provision  is 
added  to  deal  with  a  situation  or  aspect 
not  now  adequately  covered.  Examples 
are: 

(a)  The  definiticsi  of  "grantee"  is  re- 
vised to  make  clear  that  the  tein  means 
the  entire  legal  «itity  receiving  the 
grant,  not  just  the  particular  component 
I  such  as  a  welfare  department  of  a  State, 
or  a  school  of  medicine  of  a  university) 
named  In  the  award  document.  This 
clarification,  it  is  hoped,  will  help  clarify 
other  provisions  in  Part  74.  For  example, 
the  Procurement  Standards  in  Subpart 
P  apply  to  the  procurement  of  goods  and 
services  by  the  grantee  from  third  par- 
ties and  not  to  transfers  of  goods  and 
services  within  the  grantee.  Therefore, 
it  should  become  clear  that  those  stand- 
ards do  not  apply  to  the  acquisition  by 
one  comp(»ent  of  goods  or  services  from 
another  component  of  the  same  legal 
entity. 

(b)  In  the  subpart  on  grant-related 
Income  (Subpart  P),  provisions  are 
added  dealing  with  (1)  income  earned 
from  copyrighted  works  developed  under 
a  grant  other  than  income  specifically  in 
the  form  of  copyright  royalties  and  <2) 
income  earned  after  the  period  of  grant 
support  from  a  residual  inventory  of 
tangible  personal  property  acquired  pri- 
mjirily  for  sale  or  rental  rather  than  for 
use  in  the  supported  activities. 

(c)  A  provision  is  added  (9  74.54)  ex- 
plaining how  to  determine  to  what  grant 
period  or  funding  period  a  third-partj- 
in-kind  contribution  is  to  be  credited  for 
the  purpose  of  counting  Its  value  toward 
satisfying  cost-sharing  or  matching 
requirements. 

Change:  4.  Extension  of  Applicability 
to  Sitbrecipients.  OMB  Circular  No.  A- 
110  makes  clear  that  a  number  of  the 
Government-wide  policies  it  promul- 
gates are  intended  to  be  applied  to  sub- 
recipients,  that  is,  to  subgrantees  and  to 
contractors  imder  grants.  Accordingly, 
these  proposed  amendments  extend  the 
provisions  implementing  those  policies  to 
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all  or  certain  classes  of  such  subrecipi- 
rnts.  In  addition,  In  a  number  of  cases, 
it  has  been  found  necessary  to  add 
amplifying  provisions  dealing  specifically 
■with  the  requirements  of  a  policy  as  they 
adect  subreclpients. 

In  developing  the  proposed  provisions 
for  subreclpients.  HEW  has  attempted  to 
keep  requirements  to  a  minimum  and  as 
simple  and  nonrestrlctlve  as  possible.  In 
particular,  an  attempt  has  been  made 
not  to  intrude  Into  the  relationship  be- 
tween the  grantee  and  its  subreclpients 
and  to  allow  the  grantee  to  maintain  all 
its  customary  prerogatives.  For  example, 
the  property  niles  (Subpart  O)  provide 
that,  in  the  case  of  real  or  tangible  per- 
sonal property  acquired  by  subreclpients, 
the  division  of  the  non -Federal  share  of 
the  market  value  or  proceeds  from  sale 
of  the  property  upon  disposition  shall  be 
determined  by  the  non-Federal  parties 
involved  and  not  by  rules  prescribed  by 
:he  Federal  Government. 

Treatment  of  Options.  The  degree  of 
latitude  allowed  Federal  agencies  by 
OMB  Circular  No.  A-110  and  FMC  74-7 
varies  from  area  to  area.  In  some  areas, 
such  as  standards  for  grantee  financial 
management  systems,  agencies  are  flatly 
prohibited  from  imposing  additional  re- 
quirements on  grantees  unless  the  re- 
quirements are  pursuant  to  applicable 
Federal  statutes.  In  other  areas,  such  as 
treatment  of  royalties  earned  on  copy- 
righted works  developed  under  a  grant, 
virtually  unlimited  discretion  Is  allowed. 
In  still  other  areas,  such  as  treatment  of 
general  program  Income,  a  limited  num- 
ber of  specific  alternatives  are  provided. 

The  amendments  being  proposed  con- 
tinue the  current  practice  of  passing 
down  to  individual  HEW  granting  agen- 
cies most  of  the  options,  alternatives, 
and  other  choices  explicitly  stated  or 
clearly  lini>lled  in  the  circulars.  A  grant- 
ing agency  may  exercise  its  options  in 
these  discretionary  policy  areas  by  set- 
ting a  single  rule  for  grants  under  all  its 
programs,  by  setting  different  rules  for 
different  programs  or  for  different  classes 
of  grants,  or  by  making  Individual  deci- 
sions on  a  grant-by-grant  basis.  In 
almost  all  cases,  the  simendments  set 
forth  a  back-up  policy  that  will  govern 
if  a  granting  agency  remains  silent  on 
the  question  involved. 

The  purpose  of  passing  down  the  op- 
tions to  granting  agencies  is  to  ensure 
that  the  granting  agencies  are  able  to 
adopt  policies  in  these  areas  that  are 
responsive  to  the  specific  needs  of  their 
grantees  or  grant  programs.  These  op- 
tions are  of  the  kind  that  are  best  ex- 
ercised in  the  light  of  the  particular  cir- 
cumstances involved  or  the  particular 
objectives  of  the  grant  progrrams  or 
grants  affected.  In  some  cases,  the  di- 
versity of  grant  programs  administered 
by  HEW  would,  in  fact,  make  it  impos- 
sible to  establish  a  single  policy  that 
would  be  appropriate  and  effective  for 
all  HjkW  grants.  For  example,  the  cir- 
culars permit  Federal  agencies  to  allow 
or  to  prohibit  counting  towards  satisfy- 
:lng  a  cost-shailns  or  matching  require- 
ment costs  which  are  financled  by  pro- 
gram income  earned  by  the  grantee.  A 
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decision  on  this  matter  which  would  be 
appropriate  in  one  HEW  program  may 
defeat  the  very  purposes  for  the  cost- 
sharing  requirement  In  another. 

Exceptions  to  Treatment  of  Options. 
In  a  few  cases,  however,  the  smiendments 
being  proposed  would  eliminate  an  op- 
tion now  available  to  HEW  granting 
agencies.  For  example,  Part  74  now  al- 
lows granting  agencies  to  require  that 
grantees  obtain  their  prior  approTal 
before  making  transfers  among  direct 
cost  object  class  categories  in  a  grant 
budget  If  the  cumulative  amoimt  of  those 
transfers  would  exceed  an  amoimt  speci- 
fied by  Part  74.  Because  this  option  has 
proven  of  limited  value  as  a  tool  for  ex- 
ercising prc^>er  stewardship  of  grant 
funds  and  because  HEW  wishes,  wher- 
ever f  esisible,  to  place  greater  reliance  on 
grantees  to  manage  their  own  projects, 
it  is  proposed  to  eliminate  tills  option. 

Another  example  pertains  to  the  op- 
tion Part  74  now  gives  granting  agen- 
cies of  reserving  the  right  to  require 
grantees  to  transfer  to  the  Federal  Gov- 
ernment or  to  a  third  party  named  by  the 
Federal  Government  any  item  of  non- 
expendable personal  property  (equip- 
ment) acquired  under  a  gmnt  which  cost 
11,000  or  more.  This  right  is  seldom  ex- 
ercised in  HEW,  and  for  the  most  part 
only  where  a  grant  project  is  transferred 
from  one  institution  to  another,  as  may 
occur  when  the  principal  Investigator  of 
B  research  project  transfers  to  another 
Institution.  Although  the  right  is  infre- 
quently exercised,  it  Is  believed  prudent 
Cor  a  granting  agency  to  always  reserve 
it,  simply  as  a  precaution.  Consequently, 
those  amendments  Include  a  blanket  res- 
ervation of  the  right  for  all  HEW  grant- 
ing agencies  for  all  covered  grants.  (See 
§  74.135  In  the  proposed  amendments.) 

Issues.  In  the  immediately  succeeding 
sections  of  this  preamble,  several  signifi- 
cant Issues  In  grants  administration  are 
Identified.  Each  of  these  Issues  falls  with* 
In  the  scope  of  Part  74  but,  HEW  be- 
lieves, is  now  not  adequately  resolved  In 
that  part.  In  addition,  each  of  these  is- 
sues arises  in  an  area  in  which  OMB 
Circulsu"  No.  A-110  Eind  PT»4C  74-7  api}ear 
to  permit  a  degree  of  discretion  on  the 
part  of  Federal  agencies.  HEW  is  there- 
fore including  in  the  proposed  amend- 
ments changes  to  Part  74  which  it  hopes 
will  effect  significant  improvements  In 
that  part's  treatment  of  the  issues.  Com- 
ments would  be  particularly  welcome  In 
regard  to  these  issues  and  HEW's  pro- 
posed treatment  of  them  in  Part  74. 

Issue  No.  1.  Income  Earned  on  Cost' 
Reimbursement  Basis.  In  some  cases, 
grantees  (or  subgrantees)  may  earn  in- 
come from  activities  supported  by  a 
grant.  For  example,  under  certain  cir- 
cimistances,  a  grantee  will  charge  fee« 
for  services  whose  costs  are  borne  by  the 
grant.  Subpart  F  of  Part  74  sets  forth 
policy  governing  how  such  program  in- 
come is  to  be  used  and  accounted  for. 
In  some  cases,  a  grantee  or  subgrantee 
may  provide  services  to  a  third  party 
under  a  cost-type  contract  awarded  by 
that  party.  Under  this  type  of  contract 
the  purchaser's  payments  are  based  on 
the  actual  costs  incurred  by  the  grantee 


or  subgrantee  in  providing  the  services, 
with  or  without  an  increment  above  costs 
tor  pn^t.  Thus,  some  or  sJl  of  this  in- 
come could  be  identified  as  applicable  to 
specific  costs  that  could  also  be  borne  by 
the  grant.  The  Issue  is  what  effect  such 
income  should  have  on  the  grant. 

HEW  proposes  to  tre^t  this  type  of  in- 
come (i.e.,  reimbursements  for  the  actual 
costs  of  services  sold)  in  the  same  way  as 
general  program  income  earned  on  a 
limip  simi  basis  without  regard  to  actual 
costs  (e.g.,  from  a  fixed  price  contract) . 
Under  this  approach,  the  disposition  of 
the  income  would  depend  upon  which  of 
two  alternatives  is  prescribed  by  the 
granting  agency  for  general  program  In- 
come. Under  one  jJtematlve,  the  income 
must  be  applied  to  allowable  costs  of  the 
grant-supported  project  In  the  period  in 
which  earned;  since  these  costs  would  be 
offset  by  the  income,  they  would  not  in 
effect  be  borne  by  the  grant.  Under  the 
second  alternative,  a  more  liberal  one, 
the  inccHne  must  be  applied  to  costs  of 
activities  that  further  the  objectives  of 
the  Federal  legislation  under  which  the 
grant  was  made,  but  not  necessarily  to 
the  allowable  costs  of  the  particular 
project  supp(»i«d  by  the  grant. 

If.  und^  that  second  alternative,  the 
grantee  applies  the  income  to  costs  of  a 
different  project,  some  of  the  costs  that 
were  used  to  calculate  the  income  from 
the  cost-type  procurement  contract 
could  be  borne  by  the  grant.  This  may 
create  a  rttuation  in  which  It  appears  at 
first  glance  that  the  grantee  is  unjustly 
enriched  by  being  paid  twice  for  the  same 
costs — once  trom  the  granting  agency 
and  once  from  the  third-party  pur- 
chaser of  the  services. 

In  reality,  howevra-,  there  would  be  no 
such  unjust  enrichment;  the  income 
from  the  contract,  although  calculated 
on  the  basis  of  costs  borne  by  the  grant, 
would  actually  be  applied  to  other  costs 
as  permitted  by  the  more  liberal  inc(xne 
alternative  of  the  grsmt. 

An  alternative  approach  was  consid- 
ered imder  which  all  costs  that  are  used 
to  calculate  the  amount  of  the  pasrments 
from  the  cost-type  contract  would  be 
tmallowable  as  charges  to  the  grant.  This 
approach  was  rejected  because,  in  effect, 
it  requires  that  the  Income  be  used  for 
those  costs,  thus  luinecessarily  negating 
the  more  liberal  alternative  In  Subpart  F. 
This  would  amount  to  an  indirect  or  hid- 
den penalty  merely  for  having  agreed 
to  a  cost-type,  rather  than  fixed -price, 
contract  for  Sale  of  the  services  to  the 
third-party.  The  main  difference  be- 
tween the  two  type&  of  ccmtracts  lies  in 
how  the  parties  determine  the  amoimts 
to  be  paid  for  the  services.  This  differ- 
ence does  not  seem  to  warrant  treating 
income  from  the  two  types  of  contracts 
differently. 

T<isue  No.  2.  Replacement  of  Property. 
Subpart  O  of  Part  74  implements  the 
government -wide  rules  concerning  non- 
expendable personal  property  (i.e., 
equipment)  acquired  under  a  grant. 
These  rules  require  that  the  property  be 
used  In  the  grantee's  Federally  sponsored 
activities  as  long  as  there  Is  a  need  for 
the  property  in  those  activities.  When  an 
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item  of  property  can  no  longer  be  so 
used,  rules  concerning  disposition  of 
property  must  be  observed.  For  items  of 
property  originally  costing  over  a  speci- 
fied amount  ($1,000  in  the  proposed 
amendments)  the  rules  wUl  result  either 
(1)  in  the  grantee's  compensating^  the 
Federal  Government  for  the  Federal 
share  of  the  current  fair  market  value 
or  proceeds  from  sale  of  the  property 
or  (2)  in  the  grantee's  shipping  or  other- 
wise disposing  of  the  property  in  accord- 
ance with  the  granting  agency's  instruc- 
tions. 

A  serious  problem  resulting  from  these 
rules  has  come  to  HEW's  attention.  The 
problem  arises  when  the  item  of  property 
Is  no  longer  efficient  or  serviceable  but 
otherwise  continues  to  be  needed  in  the 
grantee's  Federally  supported  activities. 
Ordinarily,  one  would  expect  a  well- 
man£iged  organization  to  trade  the  pn^> 
erty  in  for  a  replacement,  or  sell  it  and 
apply  the  proceeds  tewards  the  cost  of 
its  replacement.  However,  the  current 
regxilation,  if  literaUy  interpreted,  re- 
qiiires  that  the  disposition  rules  be  fol- 
lowed before  any  trade-in  or  sale  can 
take  place.  These  disposition  rules,  by  re- 
q\iiring  the  grantee  either  to  compensate 
the  Federal-  Government  or  to  dispose  of 
the  property  as  instructed,  obviously  can 
prevent  or  discourage  the  grantee  from 
making  the  trade-in  or  sale. 

HEW  proposes  to  explicitly  permit  re- 
placement of  nonexpendable  personal 
property  subject  to  certain  reciuirements 
and  to  treat  such  r^tlacement  as  not 
subject  to  the  di^x)sition  rules.  Under 
the  proposed  procedure,  the  Federal 
share  in  the  property  replaced  would  be 
transferred,  with  suitable  adjustment,  to 
the  replacement  property,  and  the  re- 
placement property  would  be  subject  to 
the  same  rules  that  I44)lied  to  the  vrop- 
erty  replaced. 

HEW  is  not  aware  of  any  plausible 
alternative  treatment  ot  this  issue  other 
than  retenticHi  of  the  current  rules  that 
do  not  provide  for  replacement  of 
property. 

Issue  No.  2.  Federal  Share  of  Property. 
Several  of  the  rules  in  Subpart  O,  Prop- 
erty, of  Part  74  reqiiire  a  determination 
of  the  Federal  share  of  real  property  or 
of  tangible  personal  property  (equipment 
and  supplies)  acquired  imder  a  grant.  In 
certain  situations,  this  Federal  share 
figure  (which  is  usually  expressed  as  a 
percentage)  will  be  applied  against  the 
market  value  of  the  property  or  the  pro- 
ceeds from  sale  of  the  property  in  order 
to  determine  how  much  money  is  due  the 
Federal  Govemmeot  upon  dispositkHi  ot 
the  property. 

OMB  Circular  Nb.  A-110,  in  effect, 
equates  the  Federal  share  of  property  to 
"the  percentage  <rf  Federal  participation 
in  the  cost  of  the  original  project  or  pro- 
gram." The  Intent  seems  clear :  to  oisure 
that  the  Federal  share  of  the  property  is 
computed  fairly  and  is  independent  of 
whether  the  accounting  system  of  the 
grantee  charges  the  acquisition  cost  of 
the  item  of  prtHWrty  to  Federal  funds  or 
to  cost  sharing  or  matching.  However, 
hicw  bdieves  that  the  rule  given  in  the 


circular  needs  considerable  amplification 
in  order  to  provide  for  all  the  situaticHis 
in  which  it  is  necessary  to  determine  the 
Federal  share  of  property.  For  examjrfe, 
provision  must  be  made  for  property  ac- 
quired "by  subgrantees  and  for  replace- 
ment property.  In  addition,  HEW  feels 
that,  when  Federal  funds  and  required 
cost  sharir,g  or  matching  account  for 
only  a  portion  of  the  project  or  program, 
it  should  not  be  necessary  for  the  grantee 
to  report  or  accoimt  for  the  voluntary 
additional  cost- sharing  or  overmatching 
merely  to  calculate  the  Federal  share  in 
property  acquired  in  whole  or  in  part 
under  the  grant. 

HEW  is  proposing  a  set  of  rules  for 
calculating  the  Federal  share  which  it 
believes  will  achieve  the  desired  objec- 
tives. These  rules  together  witti  their  ra- 
tionale are  set  forth  beginning  at  j  74.142 
of  the  proposed  amendments.  HEW  be- 
lieves that  these  rules  will  resolve  the 
issue  of  how  to  dolculate  the  Fetieral 
share  of  real  or  tangible  property  ac- 
quired tmder  a  grant  in  a  manner  that 
is  correct  and  fair  to  everyone  concerned. 

Two  aspects  of  this  issue  deserve  spe- 
cial attention.  The  fir^  is  the  question 
whether  the  values  of  third -party  in- 
kind  contributions  should  be  included  in 
the  calculaticms  of  the  non-Federal  shsire 
of  property  acquired  under  a  grant.  The 
proposed  amendments  exclude  them 
since  such  contributions  do  not  make  the 
donor  a  pcuty  to  the  acquisition  of  the 
property  and  are  not  part  of  the  funds 
used  for  the  actual  outlays  at  the  grantee. 

The  second  aspect  deserving  attention 
relates  to  costs  financed  by  program  in- 
come but  not  counted  towards  satisfying 
a  cost-sharing  or  matching  requirement 
of  the  grant.  The  proposed  rules  for  cal- 
culating the  Federal  and  non-Federal 
shares  treat  such  costs  always  like  costs 
not  for  the  grant-supported  activity.  In 
addition,  the  opening  section  of  the  pro- 
posed subpart  on  prtH^rty,  §  74.130,  ap- 
plies the  subpart  only  to  prc^jerty  whose 
cost  was  borne  by  a  grant  or  used  to  meet 
a  cost-sharing  or  matching  requiremaat 
of  a  grant.  Tlie  results  will  be  as  follows : 

(1)  If  the  entire  acquisition  cost  of 
property  is  treated  as  borne  by  program 
income  and  not  counted  towards  a  cost- 
sharing  or  matching  requirement,  the 
grantee  will  not  have  any  oUigation  to 
the  Federal  Government  with  respect  to 
the  property.  There  will  be  no  Federal 
share  In  the  property. 

(2)  If  part  of  the  acquisition  cost  of 
property  is  so  treated,  the  Federal  share 
in  the  property  will  be  reduced  accord- 
ingly. 

CoTisistency  with  OMB  Circular  A-90. 
Transmittal  Memorandum  No.  1,  dated 
September  7,  1976,  of  OflBce  of  Manage- 
ment and  Budget  Circular  No.  A-90  re- 
quires Federal  agencies  to  perform  a  re- 
view of  any  poUcies  and  administrative 
regulations  on  the  acquisition  or  use  of 
cwnputer  systems  by  State  or  local  gov- 
ernments where  such  systems  are 
financed  in  whole  or  in  part  with  Federal 
funds.  Accordingly,  HEW  has  reviewed 
the  Procurement  Standards  set  forth  in 
tentative  form  in  Subpart  P  and  the 
Principles  for  Determining  Costs  Appli- 


cable to  Qraats  and  Contracts  with  State 
and  Local  Oovemments  set  forth  in 
Appendix  C.  Both  Subpart  P  and  Appen- 
dix C  of  this  regulation  were  found  to  be 
consistent  with  the  requirements  of  OMB 
Circular  No.  A-90. 

Comments.  Consideration  wUl  be  given 
to  any-  comments  submitted  to  the 
Deputy  Assistant  Secretary  for  Grants 
and  Procurement  Management,  Depart- 
ment of  Health,  Education,  and  Welfare. 
200  Independence  Avenue,  SW,  Washing- 
ton. D.C.  20201  on  or  before  March  10. 
1977.  Comments  received  will  be  avail- 
able for  public  inspection  in  Ro(xn  51 7D 
of  the  Department's  Offices  at  200  Inde- 
pendence Avenue,  SW,  Waslungton,  D.C. 
on  Monday  through  Friday  of  each  week 
from  9  a.m.  to  5:30  pjn.  (area  code  202- 
245-8901). 

Interested  persons  are  reminded  that^ 
as  explained  above,  much  of  the  follow- 
ing Part  74  is  derived  from  Government- 
wide  policies  from  which  HEW  caimot 
unilaterally  deviate.  Consequently,  the 
Department's  discretion  to  act  on  any 
comments  which  take  issue  with  provi- 
sions required  by  OMB  circulars  may  be 
limited  to  referral  of  those  comments  to 
Federal  officials  who  are  in  a  positicm  to 
change  the  circulars. 

For  statutory  reasons,  when  these  pro- 
posed amendments  are  issued  in  final 
form,  they  wUl  not  become  effective  for 
programs  administered  by  the  Office  of 
Education  (OE)  and  the  National  Insti- 
tute of  Education  (NIE)  until  adopted 
or  Implemented  in  regulatiODS  issued  by, 
respectively,  the  Commissioner  of  Edu- 
cation and  the  EHrector  of  the  National 
Institute  of  Education,  with  the  approval 
of  the  Secretary  of  Health,  Education, 
and  Welfare.  ^ 

Inflation  Imtact.  The  Department  of 
Health,  EducaUon.  And  Welfare  ban  deter- 
mined tlx&t  this  document  does  not  contain 
a  major  proposal  requiring  preparation  of  an 
Inflation  Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  No.  A-107. 

Dated:  January  18. 1977. 

Marjoric  Ltmch. 
Acting  Secretary  of 
Health,  Education,  and  Welfare. 

Part  74  of  TiUe  45,  Code  of  Federal 
Regulations,  is  amended  by  reilstng  Sub- 
parts A  through  Q  and  reserring  new 
Subparts  R  and  S,  as  follows: 
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AuTHORTrT:  6  TT.S.C.  301. 

Subpart  A — General 

§  74.1      Purpose  and  scope  of  this  part. 

This  part  establishes  uniform  require- 
ments for  the  administration  of  HEW 
grants  and  principles  for  determining 
costs  applicable  to  activities  assisted  by 
HEW  grants. 

§  74.2     Scope  of  subpart. 

This  subpart  sets  forth  (a)  general 
rules  and  regulations  pertaining  to  this 
Part  74  (definitions,  purpose  and  scope, 
applicability,  and  appeals)  and  (b)  pro- 
cedures for  control  of  deviations  from 
thepeu*t. 

§  74.3     Definitions. 

As  used  in  this  part,  the  words  defined 
in  this  section  shall  have  the  meanings 
set  forth  below. 

"Cost-type  contract"  means  a  contract 
or  subcontract  in  which  the  contnMtor  or 
subcontractor  is  paid  on  the  basis  of  the 
costs  it  incurs,  except  that  the  term  does 
not  include  such  subcontracts  under  a 
non-cost- type  contract  or  subcontract. 

"Expenditure  report"  means:  (1)  For 
nonconstruction  grants,  the  "Financial 
Status  Report"  (or  other  rei>ort  equiva- 
lent thereto) ;  (2)  for  construction 
grants,  the  "Outlay  Report  and  Request 
for  Reimbursement  for  Construction 
Programs"  (or  other  report  equivalent 
thereto) .  (See  Subpart  I  of  this  part) 

"Federally  recognized  Indian  tribal 
government"  means  the  governing  body 
or  a  governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any  Na- 


tive village  as  defined  in  section  3  of  the 
Alaska  Native  Claims  Settlement  Act,  85 
Stat.  688)  cotifled  by  the  Secretary  of 
the  Interior  as  eligible  for  the  special 
programs  and  services  provided  by  him 
through  the  Bureau  of  Indian  Affairs. 
However,  for  policies  applicable  to  tribal 
government  hospitals  and  institutions  of 
higher  education,  see  §  74.4,  "Applica- 
bility of  this  part." 

"Government"  means  a  State  or  local 
government  or  a  Federally  recognized 
Indian  tribal  government.  However,  for 
pedicles  applicable  to  government  hospi- 
tals and  institutions  of  higher  education, 
see  S  74.4,  "Applicability  of  this  part" 

"Grant"  means  money,  or  property 
provided  in  lieu  of  money,  paid  or  fur- 
nished by  the  Federal  Government  to  an 
eligible  recipient  under  programs  that 
provide  financial  assistance.  The  term 
includes  such  financial  assistsmce  when 
provided  by  contract  but  does  not  in- 
clude any  Federal  procurements  subject 
to  the  procurement  regulations  in  41 
CFR,  nor  does  it  include  technical  assist- 
ance which  provides  services  instead  of 
money  or  otiier  assistance  in  the  form 
of  revenue  sharing,  loeuis.  loan  guaran- 
tees, interest  subsidies,  insurance,  or  di- 
rect approi»1ations.  Also,  the  term  does 
not  Include  a  fellowship  or  otlier  award 
of  a  fixed  amount  of  fimds  which  the  re- 
cipient is  not  required  to  account  for  on 
an  actual  cost  basis. 

"Grantee"  means  the  organization  or 
person  to  which  a  grant  is  made  and 
which  is  accountable  to  the  Federal  Gov- 
ernment for  the  use  of  the  funds  pro- 
vided. The  grantee  is  the  entire  legal 
entity  even  though  a  particular  compo- 
nent of  the  entity  may  be  designated  In 
the  award  document.  For  example,  a 
grant  award  document  may  name  as  the 
grantee  an  agency  of  a  State,  or  one 
school  or  campus  of  a  university.  In  such 
cases,  the  granting  agency  usually  In- 
tends that  the  named  component  assume 
primary  or  sole  responsibility  for  admin- 
istering the  grant-assisted  project  or 
program.  Nevertheless,  the  naming  of  a 
component  of  a  legal  entity  as  the  grant- 
ee in  a  grant  award  document  shall  not 
be  construed  as  relieving  the  whole  legal 
entity  from  accountability  to  the  Fed- 
eral Government  for  the  use  of  the  fimds 
provided.  (This  definition  is  not  Intended 
to  affect  the  eligibility  provisions  of  grant 
programs  in  which  eligibUity  is  limited 
to  M^anlzations,  such  as  State  welfare 
departments,  which  may  be  only  ccxnpo- 
nents  of  a  legal  enUty.)  The  term 
"grantee"  doles  not  Include  smy  secondary 
recipients  such  as  subgrantees,  contrac- 
tors, etc.,  who  may  receive  funds  frtHn  a 
grantee  pursuant  to  a  grant. 

"Granting  agency"  means  any  of  the 
following  organizations  which  are  au- 
thorized to  make  grants: 

(a)  Public  Health  Service  agencies. 
However,  the  Public  Health  Service  may 
elect  to  treat  the  Public  Health  Service  as 
a  single  granting  agency. 

(b)  Education  agencies.  However,  the 
Educatl(»  Division  may  dect  to  treat  the 
Educatlcm  Division  as  a  single  granting 
agency. 
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(c)  Other  principal  operating  compo- 
nents of  HEW. 

(d)  The  Office  of  the  Assistant  Secre- 
tary for  Planning  and  Evaluaticm. 

"HEW"  means  the  lj.8.  DepartmMit  of 
Health,  Education,  and  W^are. 

"Local  gov»7imeht"  means  a  local  unit 
of  government  including  specifically  a 
county,  municipality,  city,  town,  town- 
ship, local  public  authority,  school  dis- 
trict, special  district,  intrastate  district, 
council  of  governments  (whether  or  not 
Incorporated  as  a  nonprofit  corporation 
under  State  law),  "sponsor  or  sponsor- 
ing local  organization"  of  a  watershed 
project  (as  defined  in  7  CFR  620.2.  40 
PR  12472,  March  19. 1975) ,  any  other  re- 
gional or  Interstate  govemmoit  entity, 
or  any  agency  or  Instrumentality  of  a 
local  government.  However,  for  policies 
applicable  to  government  hospitals  and 
institutions  of  higher  education,  see 
§  74.4,  "Applicabillty^f  this  part." 

"OGPM"  means  the  Office  of  Grants 
and  Procurement  Management,  which  is 
an  organizational  component  within  the 
Office  of  the  Secretary  of  Health.  Edu- 
cation, and  Welfare,  reporting  to  the  As- 
sistant Secretary  for  Administration  and 
Management. 

"OMB"  menas  the  Office  of  Manage- 
ment and  Budget  within  the  Executive 
Office  of  the  President. 

"State"  means  any  of  the  several 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
local  governments.  However,  for  policies 
applicable  to  government  hospitals  and 
institutions  of  higher  education  see 
§  74.4,  "AppUcabiUty  of  this  part."' 

"Subgnint"  means  money,  or  property 
provided  In  lieu  of  money  paid  or  fur- 
nished by  a  grantee  to  an  eligible  recipi- 
ent as  financi£d  assistance  under  a  grant. 
The  term  also  Includes  such  financial 
assistance  paid  or  furnished  under  a  Fed- 
eral grant  by  the  recipient  of  such  a  sub- 
grant,  and  so  on.  The  term  includes  fi- 
nancial assistance  when  provided  by  con- 
tract, but  does  not  include  procure- 
ments; nor  does  it  include  any  form  of 
assistance  which  is  excluded  from  the 
definition  of  "grant"  in  this  section. 

"Subgrantee"  means  the  CM-ganization 
or  person  to  which  a  subgrant  is  made 
and  which  is  accountable  to  the  party 
awarding  the  subgrant  for  the  use  of  the 
funds  provided.  The  subgrantee  is  theen- 
tire  legal  entity  even  though  a  particu- 
lar component  of  the  entity  may  be  des- 
ignated in  the  subgrant  award  docimient. 

"Terms  and  conditions"  of  a  grant  or 
subgrant  means  all  legally  binding  re- 
quirements imposed  on  the  grant  or  sub- 
grant  by  statute,  regulations,  the  award 
document,  or  otherwise. 

§  74.4     Applicability  of  this  part. 

Except  where  inconsistent  with  Fed- 
eral statutes,  reg\ilations,  or  other  terms 
and  conditions  of  a  grant,  this  part  is  ap- 
plicable to  all  HEW  grants  except  when 
the  grantee  is  a  F^edera]  agency,  foreign 
government  or  organization,  interna- 
tional organization  such  as  the  United 
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Nations,  pr(dlt-maUng  <»f(anlzati(Hi,  or 
individual.  Note,  however,  that  some  por- 
tions have  a  more  limited  applicability 
as  stated  therein.  When  that  limited 
applicability  specifies  governmental  or 
nongovernmental  organizations,  hospi- 
tals and  in5titutl(ms  (tf  higher  education 
operated  by  a  government  abaB  be  sub- 
ject to  the  policies  prescribed  for  non- 
governmental OTganlzatiooB. 

§  74.5     Appeals. 

Attenticm  is  called  to  the  fact  that,  in 
accordance  with  Part  16  of  this  title, 
grantees  may  formally  aivaal  certain 
postaward  administrative  decisions  made 
by  HEW  officials. 

§  74.6     Deviations. 

(a)  Except  as  provided  in  §  74.7,  a 
deviation  shall  be  considered  to  be  either 
of  the  following,  unless  required  by  Fed- 
eral legislaticm  without  allowance  of 
agency  dis<7etion: 

( 1)  Use  of  any  policy,  procedure,  form, 
standard,  or  grant  condition  which  is  in- 
consistent with  an  appUcable  provision 
of  this  part,  or 

(2)  Failure  to  use  any  ttpplicable  pol- 
icy, procedure,  form,  standard,  or  grant 
condition  which  Is  required  by  this  part. 

(b)  In  order  to  maintain  imiformity  to 
the  greatest  extent  feasible,  deviations 
shall  be  kept  to  a  minimum.  A  deviation, 
whether  proposed  by  an  applicant  for  a 
grant,  a  grantee,  or  an  official  of  the 
granting  agency,  may  be  authorized  only 
when  it  is  necessary  to  meet  program- 
matic objectives,  or  to  conserve  grant 
funds,  or  when  it  is  otherwise  essential 
in  the  public  interest. 

(c)  Deviations  from  Sulvarts  B 
through  P,  Inclusive,  of  this  part  may  be 
made  on  an  HEW  grant,  or  a  class  of 
HEW  grants,  only  when  authorized  by 
both: 

(1)  The  head  of  the  granting  agency 
or  other  officials  if  designated  In  or  pur- 
suant to  formal  deviation  ccmftol  pro- 
cedures established  by  the  agency   and 

(2)  OGPM 

(d)  Deviations  from  Subpart  Q  of  this 
part  and  Appendices  C,  D,  E  and  P  to 
this  part  may  be  made  only  as  follows: 

(1)  In  mdivldual  cases  (i.e.,  where  only 
a  single  grant  is  involved)  deviations 
may  be  authCM-ized  by  the  head  of  the 
granting  agency  or  hy  other  officials  if 
designated  in  or  pursuant  to  formal  devi- 
ation control  procedures  established  by 
the  agenoy. 

(2)  Deviations  in  classes  of  cases  may 
be  authorized  only  by  the  head  of  the 
granting  agency  or  other  officials  if  des- 
ignated in  or  pursuant  to  formal  devia- 
tion control  procedures,  established  by 
the  agency  and  approved  by  (X5PM, 
which  shall  include  appropriate  provi- 
sions for  approval  by  the  Division  of 
Financial  Management  Standards  and 
Procedures,  in  the  Office  of  the  Assistant 
Secretary,  Comptroller. 

§  74.7      Special  grant  conditions. 

(a)  Without  regard  to  the  deviaticm 
control  procedures  of  !  74.6.  special  grant 
ccmdltlons  more  restrictive  than  those 
prescribed  in  this  Part  74  may  be  im- 
posed to  protect  the  FMeral  Govem- 
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ment's  Interest  when  the  granting  agency 
has  determined  that  the  grantee: 

(1)  Is  financially  unstable. 

(2)  Has  a  history  of  poor  perform- 
ance, or 

(3)  Has  a  management  system  which 
does  not  meet  the  standards  of  this  part. 

(b)  When  special  conditions  are  im- 
posed under  ptiragraph  (a)  of  this  sec- 
tion, the  grantee  will  be  notified  in  writ- 
ing: 

(1)  Why  the  special  conditions  were 
Imposed  and 

(2)  What  corrective  action  is  needed. 

Furthermore.  In  accordance  with  0&fB 
Circular  A-110.  OMB  and  other  Federal 
agoicies  in  a  granting  relationship  with 
the  grantee  will  be  provided  copies  of  the 
notice  to  the  grantee. 

Subpart  B— Cash  Depositoiies 

§  74.10     Phjrgical  segregation  and   eligi- 
bUily. 

Except  as  provided  In  !  74.11.  HEW 
will  not: 

(a)  Require  separate  bank  accounts 
for  HEW  grant  funds  which  are  provided 
to  a  grantee  or  subgrantee: 

(b)  Establish  any  eligibility  require- 
ments for  cash  depositories  in  which 
HEW  grant  fimds  are  deposited  by 
grantees  or  their  subgrantees. 

§  74.1 1    Qieclu-paid  baais  letter  of  credit. 

A  separate  bcmk  account  shall  be  used 
when  payments  under  letter  of  credit  are 
made  on  a  "checks-paid"  basis  in  ac- 
cordance with  agreements  entered  into  by 
a  grantee,  the  Federal  Oovemment.  and 
the  banking  institutions  involved.  A 
checks-paid  basis  letter  of  credit  is  one 
under  which  funds  are  not  drawn  from 
the  Treasury  until  the  srrantee's  checks 
have  been  presented  to  its  bank  for  pay- 
ment. 

§  74.12     MinorityHtwned  banks. 

Consistent  with  the  national  goal  of 
exiMUiding  (H}portimities  for  minority 
business  enterprises,  grantees  are  en- 
couraaed  to  use  minority-owned  banks. 
CX3PM  will  furnish  Rxantees.  upon  re- 
quest, a  list  of  minority-owned  banks. 

Subpart  C-^Bonding  and  insurance 

1 74.15     General. 

In  administering  HEW  grants,  gran- 
tees shall  observe  their  reg\ilar  require- 
ments and  practices  with  respect  to 
bonding  and  insurance.  HEW  will  not 
Imoose  additional  bonding  and  insur- 
ance requirements,  including  fidelity 
bonds,  except  as  provided  in  S§  74.16 
through  74.19. 

§  74.16     Construction    and    facility    im- 
provement. 

The  recipient  of  fin  HEW  grant  which 
requires  contracting  for  construction  or 
facility  improvement  (including  8uiy 
HEW  grant  which  provides  for  altera- 
tions or  renovatlCHis  of  real  property) 
■hall  follow  its  own  requirements  and 
practices  relating  to  bid  guarantees,  per- 
formance bonds,  and  payment  bonds  ex- 
cept for  contracts  exceeding  $100,000. 
For  contracts  exceeding  $100,000,  the 
-gMmting  agency  may  determine  that  the 
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grantee's  bonding  provisions  adequately 
protect  the  Federal  Government's  inter* 
est:  otherwise  the  minimum  require* 
ments  shall  be  as  follows : 

(a)  A  bid  guarantee  from  each  bidde> 
equivalent  to  five  percent  of  the  bid 
price.  "The  bid  guai-antee  shall  consist  of 
a  firm  commitment  such  as  a  bid  bond, 
certified  check,  or  other  negotiable  in- 
strument accompanying  a  bid  as  assur- 
ance that  the  bidder  will,  upon  accept- 
ance of  his  bid,  execute  such  contractual 
documents  as  may  be  required  within 
the  time  specified. 

(b)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  performsmce  bond  is 
one  executed  in  connection  with  a  con* 
tract  to  secure  fulfillment  of  all  the  con* 
tractor's  obligations  under  the  contract. 

(c)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  con- 
tract price.  A  payment  bond  is  one  ex- 
ecuted in  connection  with  a  contract  to 
assure  payment  as  required  by  law  of  all 
persons  supplvlng  labor  and  material  in 
the  execution  of  the  work  provided  for 
In  the  contract. 


§  74.17     Loan  guarantees. 

Where  in  connection  with  aa  HEW 
grant,  HEW  also  guarantees  the  pay- 
ment of  money  borrowed  by  the  grantee, 
the  granting  agency  may  at  its  discretion 
require  adeauate  bonding  and  insurance 
if  the  bonding  and  Insurance  require- 
ments of  the  grantee  are  not  deemed  ade- 
quate to  protect  the  interests  of  the  Fed* 
eral  Government. 

§74.18     Fidelity  bonds.  i 

If  the  grantee  is  a  nongovemmentaj 
organization,  the  granting  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  absence  of  coverage  of  any 
of  the  grant-supported  activities  jeop- 
ardizes the  Federal  Government's  inter* 
est. 

§  74.19     Sourtre  of  bonds.  | 

Any  bonds  obtained  pursuant  t6 
88  74.16(a)  through  (c),  74.17,  or  74.11 
shall  be  obtained  from  companies  hold- 
ing certificates  of  authority  as  accept- 
iable  sureties  (31  CFR  Part  223). 

I        Subpart  D — Retention  and  Access 
I  Requirements  for  Records 


§  74.20     .Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subpart  applies 
to  all  financial  records,  supporting  docu- 
ments, statistical  records  and  other  rec- 
ords of  grantees,  of  subgrantees.  and  of 
contractors  and  subcontractors  under 
grants  and  subgrants,  which: 

(1)  Are  required  by  the  terms  and 
conditions  of  an  HEW  grant,  or 

(2)  May  otherwise  reasonably  be  con- 
sidered as  pertinent  to  an  HEW  grant. 

(b)  This  subpart  is  not  applicable  to 
records  maintained  by  the  recipient  im- 
der  a  grant  of: 

(1)  Any  contract  or  subcontract  of 
tlO.OOO  or  less,  or 

(2)  Any  contract  or  subcontract 
awarded  using  the  formal  advertising 
method  of  procurement,  whether  or  not 
required  to  be  so  awarded,  or 
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(3)  Any  subcontract  awarded  under  a 
contract  or  subcontract  described  in 
paragraph  (b)  (2)  of  this  section. 

§  74.2 1      Length  of  retention  periofL 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  records  shall 
be  retained  for  three  years  from  the 
starting  date  specified  in  S  74.22. 

(b)  If  any  litigation,  claim,  negotia- 
tion, audit  or  other  action  involving  the 
records  has  been  started  by  or  on  behalf 
of  the  F^eral  Government  before  the 
expiration  of  the  three-year  period,  the 
records  shall  be  retained  until  comple- 
tion of  the  action  and  resolution  of  all 
Issues  which  arise  from  it,  or  until  the 
end  of  the  regular  three-year  period, 
whichever  is  later. 

(c)  In  order  to  avoid  duplicate  record- 
keeping, granting  agencies  may  make 
special  arrangements  with  grantees  to 
retain  any  records  which  are  continu- 
ously needed  for  joint  use.  The  granting 
agency  will  request  transfer  of  records  to 
its  custody  from  grantees  when  it  deter- 
mines that  the  records  possess  long-term 
retention  value.  When  the  records  are 
transferred  to  or  maintained  by  HEW, 
the  three-year  retention  requirement  is 
not  applicable  to  the  grantee. 

§  74.22    Starting  date  of  retention  period. 

(a)  Oeneral.  Except  for  records  cov- 
ered by  paragraphs  (b)  through  (d)  of 
this  secti(Xi.  where  HEW  grant  support 
is  continued  or  renewed  on  an  annual  or 
essentially  annual  basis,  the  retention 
period  for  each  year's  records  starts 
from  the  date  of  submission  to  HEW  of 
the  grantee's  annual  or  last  expenditure 
report  for  that  year;  in  all  other  cases 
the  retention  period  starts  from  the  date 
of  submission  to  HEW  of  the  grantee's 
final  expenditure  report. 

(b)  Records  for  nonexpendable  prop- 
erty. The  retention  period  for  records  for 
nonexpendable  personal  property  re- 
quired by  8  74.139  starts  from  the  date 
of  disposition  of  the  property.  However, 
for  property  that  has  been  replaced  pur- 
suant to .  §  74.137,  the  retention  period 
starts  from  the  date  of  disposition  of  the 
replacement  property.  Date  of  disposi- 
tion Is  defined  in  5  74.138(c) . 

(c)  JBecords  pertaining  to  certain 
classes  of  income.  For  records  required 
by  8  74.47  that  relate  to  classes  of  pro- 
gram income  subject  to  88  74.44  and 
74.46,  the  three-year  retention  period 
starts  from  the  end  of  the  grantee's  fis- 
cal year  in  which  the  income  is  earned 
or,  in  the  case  of  income  earned  by  a 
subgrantee.  from  the  end  of  the  sub- 
grantee's  fiscal  year  in  which  the  income 
is  earned. 

(d)  Records  for  indirect  cost  rate  pro- 
posals.etc. — (1)  ApoScabtZttj/.  This  para- 
graph applies  to  records  supoorting  (i) 
indirect  cost  rate  proposals,  (11)  cost  id- 
location  plans  pursuant  to  Apoendix  C 
to  til  is  part,  (Hi)  hospital  patient  care 
rate  proposals,  and  (Iv)  any  similar  ac- 
counting computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  to  HEW  grants  or  to  a  sub- 
grant,  contract,  or  subcontract  imder  an 
HEW  grant.  TTiis  includes,  but  is  not 
limited  to.  computer  iisage  chargeback 


rate  computations  and  composite  fringe 
benefit  rate  computations. 

(2)  If  submitted  to  the  Federal  Gov- 
ernment. If  the  proposal,  plan,  or  other 
computation  is  required  to  be  submitted 
to  the  Federal  Government  to  form  the 
basis  for  negotiation  of  the  rate,  then 
the  three-year  retention  period  for  its 
supporting  records  starts  from  the  date 
of  such  submission. 

(3)  If  not  submitted  to  the  Federal 
Government.  If  the  proposal,  plan,  or 
other  computation  is  not  required  to  be 
submitted  to  the  Federal  (jovemment  for 
negotiation  purposes,  then  the  three-year 
retention  period  for  its  supporting  rec- 
ords starts  from  the  end  of  the  fiscal  year 
(or  other  accounting  period)  covered  by 
the  proposal,  plan,  or  other  computation. 

§.74.23     Substitution  of  microfilm. 

Microfilm  or  other  adequate  copies 
may  be  substituted  for  the  original 
records. 

§  74.24      Access  to  records. 

(a)  HEW  and  the  Comptroller  Gen- 
eral of  the  United  States,  or  any  of  their 
authorized  representatives,  shall  have 
the  right  of  access  to  any  books,  docu- 
ments, papers,  or  other  records  of  the 
grantee  which  are  pertinent  to  a  specific 
HEW  grant,  in  order  to  make  audit, 
examination,  excerpts,  and  transcripts. 

Q))  In  the  case  of  a  subgrant  imder 
an  HEW  grant,  HEW.  the  Comptroller 
Oeneral  of  the  United  States,  the 
grantee,  any  intermediate  subgrantee.  or 
any  of  their  authorized  representatives 
shall  have  the  right  of  access  to  any 
books,  documents,  papers,  or  other  rec- 
ords of  the  subgrantee  which  are  per- 
tinent to  the  HEW  grant,  in  order  to 
make  audit,  examination,  excerpts,  and 
transcripts. 

(c)  Except  as  provided  in  8  74.20(b), 
in  the  case  of  a  contract  (or  subcontract) 
Tinder  an  HEIW  grant,  HEW,  the  Comp- 
troller General  of  the  United  States,  the 
grantee,  any  intermediate  subgrantee. 
contractor,  or  subcontractor,  or  any  of 
their  authorized  representatives  shall 
have  the  right  of  access,  to  any  books, 
docimients,  papers,  or  other  records  of 
the  contractor  or  subcontractor  which 
are  pertinent  to  the  HEW  grant,  in  order 
to  make  audit,  examination,  excerpts, 
and  transcripts. 

§  74.2S      Restrictions  on  public  access. 

Unless  otherwise  required  by  law,  HEW 
will  not  place  restrictions  on  grantees 
which  will  limit  public  access  to  records 
covered  by  this  subpart  except  after  a 
determination  that  the  records  must  be 
kept  confidential  and  would  have  been 
excepted  from  disclosure  under  Part  5 
of  this  tiUe.  "Availability  of  information 
to  the  public  ptirsuant  to  Pub.  L.  90-23," 
if  the  records  had  belonged  to  HEW. 

Subpart  E— Waiver  of  Single  State  Agency 
Requireinenta— [Reserved] 

Subpart  F — Grant-Related  income 

§  74.40     Scope  of  subpart. 

Iliis  subpart  sets  tortii  policies  and 
requirements  relating  to  (a)  program  in- 
come and  (b)  Interest  and  other  invesi- 
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ment  lnc(»ne  earned  on   advances  of 
grant  funds. 

S  74.41     Meaning  of  program  income. 

(a)  For  the  purposes  oi  this  part,  pro- 
gram income  means  gross  income  earned 
by  a  grantee  or  a  subgrantee  frc»n  ac- 
tivities supported  in  whole  or  in  part  by 
a  grant  or  subgrant.  It  includes  but  is 
not  limited  to  such  income  in  the  form 
of  fees  for  services  rendered,  proceeds 
from  sale  of  tangible  personal  or  real 
property,  usage  or  rental  fees,  and  pat- 
ent or  copyright  royalties. 

(b)  Program  income  does  not  include 
interest  or  investment  income  earned  on 
advances  of  grant  or  subgrant  fimds. 
(See  8  74.48.) 

(c)  Revenues  raised  by  a  government 
grantee  or  subgrantee  under  its  govern- 
ing powers,  such  as  taxes,  special  assess- 
ments, levies,  and  fines,  shall  be  consid- 
ered program  Income  only  if  the  reve- 
nues are  specifically  earmarked  for  the 
project  supported  by  the  grant  or  sub- 
grant  in  accordance  with  the  terms  and 
conditions  of  the  grant.  Otherwise,  the 
revenues  ^all  not  be  considered  grant- 
related,  and  the  grantee  shall  have  no 
obligation  to  the  Federal  Government 
with  respect  to  the  revenues. 

(d)  If  income  meets  the  definition  in 
the  preceding  paragn^hs  of  this  sec- 
tion, it  shall  be  considered  program  in- 
come regardless  of  flie  method  used  to 
calculate  the  amount — whether,  for  ex- 
ample, by  a  cost-reimbursement  method 
or  fixed  price  arrangement.  Nor  will  the 
fact  that  the  Income  Is  earned  by  the 
grantee  or  subgrantee  from  a  Federal 
procurement  contract  or  from  a  procure- 
ment contract  imder  a  Federal  grant 
awarded  to  another  party  affect  the  in- 
come's classificatitm  as  program  income. 

(e)  For  the  purposes  of  this  subpart, 
program  income  is  divided  into  a  number 
of  classes,  which  are  treated  in  s^mrate 
sections  of  the  sulq>art. 

§  74.42     General       program       income — 
meaning  and  basic  rale. 

(a)  General  program  income  means 
all  program  income  earned  by  a  grantee 
during  the  period  of  grant  su]»>ort  or 
by  a  subgrantee  during  the  period  of 
subgrant  support,  other  than  the  special 
classes  of  such  income  treated  in  88  74.43 
(a) .  74.44,  and  74.45. 

(b)  General  program  income  shall 
either  be: 

(1)  AppUed  to  the  grantee's  or  sub- 
grantee^s  allowable  costs  (as  determined 
by  the  cost  principles  specified  in  Sub- 
part Q  of  this  part)  dming  the  grant  or 
subgrant  fxmding  period  in  which  the  in- 
come was  earned;  or 

(2)  Used  for  any  purposes  that  fur- 
ther the  objectives  of  the  Federal  legisla- 
tion under  which  the  grant  was  made. 

(c)  If  the  granting  agency  does  not 
specify  which  alternative  is  to  apply,  the 
alternative  in  paragraph  (b)  (1)  of  this 
section  shall  S4)ply. 

§  74.42a     General  program  income — re- 
Btrictire  alternative. 

(a)  If  the  alternative  in  §  74.42(b)  (1) 
appUes,  the  amount  of  the  general  pro- 
gram income  shall  be  deducted  from  the 
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grant^'s  or  subgrantee's  allowable  costs 
along  with  other  deductions  that  may  be 
required  (such  as  the  amount  of  costs 
paid  by  cash  donations  from  ttilrd  par- 
ties or  by  other  Federal  grants)  for  the 
purpose  of  determining  the  maximum 
amount  of  those  costs  which  may  be 
borne  by  Federal  funds  under  the  grant 
or  subgrant. 

(b)  If  the  alternative  in  8  74.42 <b)  (1^ 
appUes  to  a  discretionary  grant,  any  gen- 
eral program  Income  earned  by  the  grant- 
ee in  excess  of  the  amount  estimated  in 
the  approved  application  shall  not  be 
used  to  expand  the  scope  of  the  grant- 
supported  project  imless  so  authorized 
by  the  granting  agency.  Tills  require- 
ment for  Federal  granting  agency  au- 
thorization to  use  Income  to  expand  a 
project's  scope  shall  not  apply  to  Income 
earned  by  a  subgrantee  in  a  subgrant 
project  unless  so  specified  by  the  grant- 
ing agency. 

§  74.42b      General      pro|rram      income- 
liberal  alternative. 

(a)  n  the  alternative  in  S  74.42(b)  (2) 
applies,  the  requirement  In  that  para- 
graph shall  be  satisfied  by  use  of  the  in- 
come to  defray  costs  that  meet  all  of  the 
following  requirements : 

(1)  The  costs  must  be  Incurred  for 
projects  or  activities  that  further  the  ob- 
jectives of  the  Federal  leglslatloo  under 
which  the  grant  was  made,  although  not 
necessarily  for  the  particular  project  or 
activity  for  which  the  grant  that  gave 
rise  to  the  income  was  awarded. 

(2)  The  costs  must  be  reasonable  and 
allocable  to  the  projects  or  activities  in- 
volved, although  they  need  not  neces- 
sarily be  kinds  at  costs  that  would  per- 
missible as  charges  to  the  grant.  FV)r  ex- 
ample, construction  of  a  building  to 
house  the  project  or  similar  projects 
could  meet  this  requirement  even  where 
such  construction  would  not  be  a  permis- 
sible charge  to  the  grant  Itself. 

(3)  The  costs  must  be  Incurred  before 
the  expiration  ot  three  years 

(1)  From  the  date  of  submission  to 
HEW  of  the  grantee's  final  expenditures 
report,  <w 

(ii>  Where  grant  support  Is  continued 
or  renewed  on  an  annual  or  essentially 
annual  btisis,  trom  the  date  of  submis- 
sion to  HEW  of  the  grantee's  annual  ex- 
penditures report  for  the  year  in  which 
the  income  was  earned  or.  in  the  case  of 
subgrantee  Income,  the  year  in  which  the 
grantee  awarded  the  subgrant  which, 
directly  or  through  a  lower  tier  subgrant, 
gave  rise  to  the  Income. 

(b)  (1)  Pursuant  to  paragraph  (a)  of 
this  section,  the  grantee  may  elect  to 
apply  some  or  all  of  the  Income  to  al- 
lowable costs  dining  the  grant  or  sub- 
grant  funding  period  In  which  the  Income 
was  earned.  Such  costs  should  be  to- 
cluded  in  the  total  project  costs  reported 
by  the  grantee  to  the  granting  agency, 
and  an  equivalent  amount  of  Income 
should  be  deducted  from  total  project 
costs  on  the  appropriate  Une  of  the  fi- 
nancial report. 

(2)  Any  other  costs  defrayed  by  the 
program  income  pursuant  to  paragraph 
(a)  of  this  section  should  not  be  roxurted 
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as  part  of  total  project  costs,  nor  should 
an  equivalent  amount  of  income  be  de- 
ducted on  account  of  those  other  costs. 
However  records  for  those  other  costs 
shall  be  maintained,  retained  and  made 
arallable  as  required  by  S§  74.47(c)  and 
Subpart  D  of  this  part. 

(c)  If  the  alternative  in  5  74.42(b)  (2) 
applies,  grantees  may  Impose  more  strin- 
gent policies  with  respect  to  general  pro- 
gram income  earned  by  their  subgrant- 
ees:  Provided,  That  all  the  requirements 
in  paragraph  (a)  of  this  section  are,  as  a 
minimum,  satisfied. 

§  74.42c  General  program  income — use 
for  cost  sharing  or  matching. 

A  rule  governing  the  use  of  allowable 
cocts  financed  by  general  program  in- 
come to  meet  a  cost-sharing  or  matching 
requirement  is  set  forth  In  §  74.53(c), 

§  74.43  Proceeds  from  sale  of  real  prop- 
erty and  of  tangible  personal  prop- 
erty acquired  for  use. 

<a)  The  following  kinds  of  program 
Inoome  shall  be  governed  by  the  rules 
in  Subpart  O  of  this  part : 

(1)  Proceeds  from  the  sale  of  real 
property  purchased  or  constructed  under 
a  grant  or  subgrant. 

C2)  Proceeds  from  the  sale  of  tangible 
personal  property  fabricated  or  pur- 
chased under  a  grant  or  subgrant  and 
Intended  primarily  for  use  in  the  grant 
or  subgrant-supported  activity  or  proj- 
ect rather  than  for  sale  or  rental. 

(b)  Proceeds  from  the  sale  or  rental 
of  merchandise  inventory  or  other  tan- 
gible personal  property  fabricated  or 
putchajsed  under  a  grant  or  subgrant  and 
Intended  primarily  for  such  sale  or 
reotal  Is  subject  to  Si  74.42-74.42c  U 
eazned  during  the  period  of  grant  or  sub- 
grant  support,  or  to  9  74.46.  if  earned 
after  that  period.  An  example  of  such 
proceeds  is  the  income  earned  from  the 
sale  of  merchandise  fabricated  In  a 
grant-supported  workshop. 

§  74.44  Royalties  and  other  income 
earned  from  copyrights  or  copyright- 
ed materials. 

(a)  This  section  applies  to  the  follow- 
ing kinds  of  program  income: 

(1)  Royalties,  license  fees,  and  other 
incame  earned  by  a  grantee  or  sub- 
grantee  from  a  copsrrlght  on  a  work  de- 
veloped under  a  grant  or  subgrant. 

(2)  Proceeds  in  forms  other  than  spe- 
cifically coperright  earnings  received  by  a 
grantee  or  subgrantee  from  the  sale, 
rental,  dissemination,  exhibition,  or 
broadcast  of  materials  embodying  a 
copyrighted  work  developed  under  the 
grant  or  subgrant.  In  determining  the 
amouht  of  such  proceeds  to  be  treated 
as  program  Income,  there  shall  be  de- 
ducted from  the  gross  proceeds  any  fab- 
rication, dissemination  or  other  costs 
whJch  are  Incurred  by  the  grantee  or 
subgrantee  In  generating  the  proceeds 
but  which  are  neither  borne  by  the  HEW 
grant  nor  cotmted  towards  satisfying  a 
cost-sharing  or  matching  reqiilrement  of 
the  grant. 

(b)  Except  aa  otherwise  provided  In 
the  terms  and  conditions  of  the  grant. 
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there  shall  be  no  obligation  to  HEW  with 
respect  to  such  income. 

§  74.45  Royalties  or  equivalent  income 
earned  from  patents  or  from  inven- 
ticms. 

Disposition  of  royalties  or  equivalent 
income  earned  on  patents  or  Inventions 
arising  out  of  activities  assisted  by  a 
grant  shall  be  governed  by  determina- 
tions made  or  agreements  entered  into 
pursuant  to  the  Department's  patent 
regulations.  (See  Parts  6  and  8  of  this 
title.)  If  such  a  determination  or  agree- 
ment does  not  provide  for  the  disposition 
of  the  royalties  or  equivalent  income,  the 
disposition  shall  be  in  accordance  with 
the  grantee's  own  policies. 

§  74.46  Proceeds  earned  after  the  sup- 
port period  from  tangible  personal 
property  acquired  for  sale  or  rental. 

<a)  Some  grants  and  subgrants  sup- 
port the  fabrication  or  purchase  of  tan- 
glMe  personal  property  primarily  for 
sale  or  rental  rather  than  for  use  in  the 
supported  activities.  This  section  applies 
to  proceeds  earned  by  a  grantee  or  sub- 
grantee  after  the  period  of  grant  or  sub- 
grant  support  frwn  any  residual  inven- 
tory of  such  property  (other  than  pro- 
ceeds from  copyrighted  materials  sub- 
ject to  :  74.44) . 

(b)  The  proceeds  shall  be  used  for  any 
puipeses  that  further  the  objectives  of 
the  Federal  legislation  imder  which  the 
grant  was  made.  This  requirement  shall 
be  satisfied  by  use  of  the  proceeds  to  de- 
fray costs  that  (1)  meet  the  requirements 
in  i§  74.42b(a)  (1)  and  74.42b(a)  (2)  and 

(2)  are  incurred  before  the  expiration  of 
three  years  from  the  end  of  the  grantee's 
fiscal  year  in  which  the  proceeds  are 
earned  or,  il'the  proceeds  are  earned  by 
a  subgrantee,  from  the  end  of  the  sub- 
grantee's  fiscal  year  in  which  the  pro- 
ceeds are  earned.  Grantees  may  impose 
more  stringent  policies  with  respect  to 
such  proceeds  earned  by  their  sub- 
grantees  provided  that  the  requirement 
In  this  paragraph  is  satisfied  as 
Indicated. 

§  74.47     Records  for  program  income. 

(a)  This  section  applies  to  the  follow- 
ing classes  of  program  Income:  (1) 
General  program  Income  subject  to 
SS  74.42-74.42c;  (2)  royalties  and  other 
incctne  from  c(«jyrights  subject  to 
S  74.44  where  there  is  an  obligation  to 
HEW  with  respect  to  such  income;  and 

(3)  property  proceeds  subject  to  §  74.46, 

(b)  A  grantee  or  subgrantee  shall 
maintain  records  Identifying  the  source 
and  amounts  of  all  program  income  sub- 
ject to  this  section. 

(c)  If.  pursuant  to  S  74.42b  or  other 
portions  of  this  subpart,  the  income  14 
appBed  to  costs  other  than  the  allow- 
able costs  of  the  grant  or  subgrant  sup- 
ported project  or  activity  which  gave 
rise  to  the  Income,  the  record  shall  also 
identify  the  purposes  and  specific  costs 
to  wbich  the  Income  is  applied  and  shall 
include  source  documentatl{«  for  Uiose 
costs. 

(d)  Records  required  by  this  section 
shaB  be  subject  to  the  retention  and  ac- 


cess requirements  of  Subpart  D  of  this 
part. 

§  74,48      Interest  earned  on   advances  of 
grant  funds. 

(a)  Except  where  provided  otherwise 
by  Federal  statute,  interest  and  other 
investment  income  earned  by  grantees 
on  advances  of  HEW  grant  funds  shall 
be  remitted  by  check  to  the  Department 
of  Health,  Education,  and  Welfare. 

(b)  Except  as  otherwise  provided  by 
Federal  statute,  interest  and  other  in- 
vestment income  earned  by  a  subgrantee 
on  advances  from  an  HEW  grantee  shall, 
to  the  extent  that  the  subadvances  are 
attributable  to  advances  of  HEW  grant 
funds  to  the  grantee,  be  remitted  by 
check  to  the  Department  of  Health,  Ed- 
ucation, and  Welfare. 

(c)  For  statutory  exemptions  from  ac- 
countability for  interest  earned  on  ad- 
vances of  grant  funds,  attention  is 
directed  to  the  following: 

(1)  The  Intergovernmental  Coopera- 
tion Act  of  1968,  which  provides  that 
States,  as  defined  in  the  Act,  shall  not  be 
held  accountable  for  interest  earned  on 
fimds  from  a  grrant-in-aid,  as  defined  in 
the  Act,  pending  their  disbursement  for 
program  purposes. 

(42  U.S.C.  4213.) 

(2)  The  Indian  Self -Determination 
and  Education  Assistance  Act,  which  pro- 
vides that  Indian  tribal  organizations,  as 
defined  in  the  Act,  shall  not  be  held  ac- 
coimtable  for  Interest  earned  on  pay- 
ments of  a  grant  awarded  piu^uant  to 
certain  sections  of  the  Act,  pending  their 
disbursement  by  such  organization. 

(25  U.S.C.  460J  (b) .) 

Subpart  G — Cost  Sharing  and  Matching 

§  74.50      Scope  of  subpart. 

"nils  subpart  sets  forth  rules  relathig 
to  the  satisfaction  of  requirements  for 
cost  sharing  or  matching  on  projects  or 
activities  supported  by  HEW  grants. 

§  74.51      Definitions. 

For  purposes  of  this  subpart: 

"Cost  sharing  and  matching"  means. 
In  general,  that  portion  of  the  costs  of  a 
grant-supported  project  or  activity  not 
borne  by  the  Federal  Government. 

"Expendable  Personal  property"  means 
sill  tangible  personal  property  other  than 
"nonexpendable  personal  property"  as 
defined  in  this  section. 

"Nonexpendable  personal  property" 
^lall  have  the  same  meaning  given  to 
that  term  in  §  74.132,  except  that  Instead 
of  "acquisition  cost,"  the  word  "fair  mar- 
ket value  at  the  time  of  donation"  shall 
be  substituted. 

"Third-party  in-kind  contributions" 
means  property  or  services  provided 
without  charge  by  non -Federal  third  par- 
ties directly  benefiting  and  specifically 
identifiable  to  a  grant-sui%x>rted  project 
or  activity.  The  term  does  not  Include  al- 
lowable costs  which  are  incurred  by  sub- 
grantees  (or  cost-type  procurement  con- 
tractors imder  the  grant)  but  which  axe 
not  borne  by  the  grant. 
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§  74.52     Basic  rule:  Costs  and  contribu- 
tions acceptable. 

With  the  exceptions  and  qualifications 
listed  In  S  74.53,  a  cost-sharing  or  match- 
ing requirement  may  be  satisfied  by 
either  or  both  of  the  following : 

(a)  Allowable  costs  incurred  by  the 
grantee  (or  by  subgrantees  or  cost-type 
procurement  contractors  under  the 
grant)  which  are  not  home  by  the  grant. 

(b)  The  value  of  third-party  in-kind 
contributions  applicable  to  the  grant- 
period  or  fimding  period  to  which  the 
cost-sharing  or  matching  requirement 
appUes. 

§  74.53     Qualifications  and  exceptions. 

(a)  Costs  paid  by  third-party  cash  do- 
nations or  assistance  funds  from  other 
Federal  grants.  Allowable  costs  that  are 
financed  by  cash  contributions  f  rran  non- 
Federal  third  parties  may  coimt  toward 
satisfying  a  cost-sharing  or  matching  re- 
quirement. However,  costs  (or  third- 
party  in -kind  contributions)  which  are 
paid  by  funds  received  as  assisttince  im- 
der another  Federal  grant  may  not  coimt 
towards  satlsfsring  a  cost-sharing  or 
matching  requirement  imless  such  count- 
ing is  authorized  by  Federal  law. 

(b)  Costs  or  contributions  counted  to- 
toards  other  Federal  cost-sharing  re- 
quirements. Neither  costs  nor  the  values 
of  third-party  in-kind  contributions  may 
count  towards  satlsfybig  a  cost-sharing 
or  matching  requirement  of  an  HEW 
grant  if  they  have  been  or  will  be  counted 
towards  satisfying  a  cost-sharing  or 
matching  requirement  of  another  Federal 
grant,  a  Federal  procurement  contract, 
or  any  other  award  of  Federal  funds. 

(c)  Costs  financed  by  general  program 
income.  Costs  financed  by  general  pro- 
gram income,  as  defined  in  5  74.42,  shall 
not  count  towards  satisfying  a  cost-shar- 
ing or  matching  requirement  of  the  HEW 
grant  supporting  the  activity  giving  rise 
to  the  income  unless  the  terms  and  con- 
ditions of  that  grant  so  provide. 

(d)  Records.  Neither  costs  nor  third- 
party  in-kind  contributions  shall  coimt 
towards  satisfying  a  cost-sharing-  or 
matching  requirement  unless  they  are 
verifiable  from  the  grantee's  or  subgrant- 
ee's  records. 

(e)  Standards  for  third-party  in-kind 
contributions.  Third-party  in-kind  con- 
tributions shall  count  towards  satisfying 
a  cost-sharing  or  matching  requirement 
only  if  they  are  necessary  for  proper  and 
eflQclent  accomplishment  of  project  ac- 
tivities. In  addition,  such  contributions 
shEdl  count  only  where,  if  the  grantee  or 
subgrsLntee  were  required  to  pay  for 
them,  the  pasrments  would  be  allowable 
costs.  For  example,  entertainment  costs 

.are  not  allowable;  therefore,  third -party 
In-kind  contributions  of  entertainment 
shall  not  count  as  cost-sharing  or  match- 
ing. 

§  74.54     Timing   of    third-parly    in-kind 
contributions. 

(a)  Except  as  explained  in  the  succeed- 
ing paragraphs  of  this  section,  a  third- 
party  in-kind  contribution  shall  be  con- 


sidered as  applying  to  the  grant  period 
or  f  imdlng  period  In  which  the  service  or 
property  constituting  the  contribution  is 
provided. 

(b)  A  third-party  In-klnd  contribution 
provided  to  a  project  supported  by  a  sub- 
grant  shall  be  considered  as  applying  to 
the  HEW  grant  period  or  fimdlng  period 
in  which  the  subgrant  was  awarded. 

(c)  In  some  cases,  a  third  pcurty  pro- 
viding property  or  services  pursuant  to  a 
fixed-price  type  of  procurement  contract 
under  a  grant  or  subgrant  may  make  an 
in-klnd  contribution  by  providing  with- 
out charge  a  portion  of  the  property  or 
services  contracted  for.  In  such  a  case, 
the  contribution  shall  be  considered  as 
supplying  to  the  HEW  grant  period  or 
funding  period  during  which  the  contract 
was  awarded  or,  in  the  case  of  a  contract 
under  a  subgrant,  the  HEW  grant  period 
or  funding  period  in  which  the  subgrant 
giving  rise  to  the  contract  was  awarded. 

§  74.55     Valuation  of  third-party  in-kind 
contributions. 

For  the  purpose  of  cost-sharing  or 
matching  requirements,  third-party  in- 
kind  contributions  shall  be  valued  as 
follows : 

(a)  Volunteer  services.  Services  pro- 
vided by  volunteers  shall  be  valued  at 
rates  consistent  with  those  paid  by  tiie 
grantee  or  subgrantee  to  its  own  employ- 
ees for  similar  work.  If  the  grantee  or 
subgrantee  does  not  have  employees  per- 
forming similar  work,  the  rates  shall  be 
consistent  with  those  ordinarily  paid  by 
other  employers  for  similar  work  in  the 
labor  market  In  which  the  grantee  or 
subgrantee  competes  for  services.  In  ei- 
ther case,  a  reasonable  amount  for  fringe 
benefits  may  be  included  in  the  valuation. 

(b)  Employees  of  other  organizations. 
When  an  ^nplc^er  other  than  the  grant- 
ee, a  subgrantee,  or  a  cost-type  pro- 
curement contractor  under  the  grant 
furnishes  free  of  charge  the  services  of 
an  employee,  these  services  shall  be  val- 
ued at  the  employee's  regular  rate  of  pay 
(exclusive  of  the  emfdoyer's  fringe  bene- 
fits and  overhead  costs)  provided  these 
services  are  in  the  same  line  of  wwk 
for  which  the  employee  is  normally  paid. 
If  these  services  are  in  a  different  line 
of  work,  paragraph  (a)  of  this  section 
shall  apply. 

(c)  Donated  expendable  personal 
property.  DtMiated  expendable  personal 
property,  as  d^ned  in  {  74.51,  shall  be 
valued  at  the  fair  market  value  of  the 
property  at  the  time  of  donation. 

(d)  Donated  nonexpendable  personal 
property,  buildings,  and  land.  If  the  do- 
nor transfers  title  to  ncmexpendable  per- 
sonal property,  as  d^ned  In  i  74.51,  or 
to  buildings  or  land,  the  amount  that 
shall  be  allowed  for  purposes  of  cost- 
sharing  or  matching  shall  depend  upon 
the  purpose  of  the  grant,  as  follows: 

(1)  Grants  for  capital  expenditures. 
If  the  purpose  of  the  grant  is  to  assist 
the  grantee  or  subgrantees  in  the  acqui- 
sition of  equipment,  buildings,  ch-  land, 
the  total  fair  market  value  of  the  prop- 
erty at  the  time  of  donation  may  be 
claimed  as  cost  sharing  or  matching. 


<2>  Grants  for  current  operations.  If 
the  purpose  of  the  grant  is  to  support 
activities  that  require  the  use  o€  equip- 
ment, buildings  or  land: 

(i)  Except  as  provided  In  paragraph 
<d)  (2)  (ii)  of  this  section,  no  amount  of 
cost  sharing  or  matching  may  be  claimed 
for  the  donated  land.  Also  except  as  pro- 
vided in  paragraph  (d)  (2)  (U)  of  this 
secticm,  the  d<Hiated  nonezpoidable  per- 
sonal property  or  buildings  will  not  be 
treated  as  third-party  in-kind  contribu- 
tions. Instead,  d^reclatl(Hi  or  use  allow- 
ances based  on  the  fair  market  value  of 
the  donated  nonexpendable  personal 
property  or  buildings  at  the  time  of  do- 
nation will  constitute  allowable  costs 
incurred  by  the  grantee  or  subgrantee. 
Such  depreciatirai  or  use  allowances  will 
be  determined  and  allocated  in  accord- 
ance with  the  cost  principles  specified 
by  Subpart  Q  of  this  part,  in  the  same 
manner  as  depreciation  or  use  charges 
for  prtHPerty  purchased  by  the  grantee 
or  subgrantee,  and  therefore  usually  will 
be  treated  as  indirect  costs. 

lii)  If  the  granting  agency  approves. 
the  fair  rental  rate  for  the  d<»iated  land 
and  the  full  fair  market  value  at  the 
time  of  donation  of  the  d<xuLted  non- 
expendable personal  property  or  build- 
ings may  be  claimed  as  cost  sharing  or 
matching  in  the  form  of  third-party 
in-kind  contributions.  Ordinarily,  the 
granting  agency  will  rive  its  approval 
only  where  it  would  have  approved  an 
actual  purchase  of  the  property  ot  rental 
of  the  land  as  an  allowable  cost. 

(e)  Loaned  space  and  nonexpendable 
personal  property.  If  only  the  use  of 
space  in  a  building  or  nonexpendable 
property  is  donated  and  the  donor  re- 
tains title,  the  contributicm  shall  be 
valued  at  the  fair  rental  rate  of  the  space 
or  property. 

(f )  Appraisal  of  real  property.  Para- 
graphs (d)  and  (e)  of  this  section  re- 
quire that,  in  certain  cases,  a  determina- 
tion be  made  of  (1)  the  fair  market  value 
of  land  or  of  a  building  or  (2)  the  fab- 
rental  rate  of  land  or  of  space  in  a  build- 
ing. In  these  cases,  the  granting  agency 
shall  have  the  right  to  require,  as  a  pre- 
ctmditlon  to  allowability  for  cost-sharing 
or  matching  purposes,  that  the  fair  mar- 
ket value  or  fair  rental  rate  be  determined 
by  a  certified  real  property  appraiser  or 
a  representative  of  the  U.S.  General 
Services  Administration  and  that  the 
value  or  rate  be  certified  by  the  responsi- 
ble official  of  the  grantee. 

(g)  Other  contributions.  The  values 
placed  on  other  kinds  of  third-party 
contributions  shall  be  reaisonable  anil 
justifiable. 

§  74.56      Supporting    records    for    ihird- 
piuty  inJiind  contributioais. 

(a)  Grantees  and  subgrantees  shall 
maintain  records  supporting  the  values 
placed  on  all  third-party  In-klnd  contri- 
butions. 

(b)  Volunteer  services  shall  be  dooa- 
mested  and,  to  the  extent  feasible.  8ui>- 
ported  by  the  same  methods  used  by  the 
grantee  or  subgrantee  for  its  employee* 
performing  similar  services; 
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Subpart  H — Standards  for  Grantee  and 
Sabgrantee  Financial  Management  Sys- 
tarns 

§  74.60     Scope  of  rabpart. 

This  subpart  prescribes  standards  for 
financial  management  systems  of  grrant- 
supported  activities  conducted  by  grant- 
ees and  their  subgrantees.  Neither  the 
Department  nor  Its  granting  agencies 
wUl  Impose  additional  standards  imless 
specifically  provided  for  in  the  applicable 
statutes  (e.g.,  the  Joint  Funding  Simpli- 
fication Act,  Pub.  L.  93-510)  or  elsewhere 
In  this  part.  However,  suggestibns  and 
assistance  may  be  provided  In  establish- 
ing or  improving  financial  management 
systems  when  needed  or  requested. 

^  74.61      SUndanU 

Grantee  financial  management  sys- 
tems for  grants  and  subgrantee  flnancieil 
management  systems  for  subgrants  shall 
provide  for: 

(a)  Accurate,  currant,  and  cwnplete 
disclosure  of  the  financial  results  of 
each  grant  project  or  program  In  accord- 
ance with  the  financial  reporting  re- 
quliements  of  the  grant,  and  for  each 
subgrant  in  accordance  with  the  grant- 
ee's requirements.  Except  when  specifi- 
cally required  by  law,  HEW  will  not  re- 
quire financial  reporting  on  the  accrual 
basis  from  organizations  whose  records 
are  not  maintained  on  that  basis.  How- 
ever, when  accrual  reporting  Is  required 
by  law,  organizations  whose  records  are 
not  maintained  on  that  basis  will  not  be 
reqmlred  to  convert  their  accounting  sys- 
tems to  the  accrual  basis;  they  may  de- 
velop the  accrual  information  through 
an  analysis  of  the  documentation  on 
■hand  or  on  the  be^is  of  best  estimates. 

(b)  Records  which  identify  adequately 
the  source  and  application  of  funds  for 
grant  or  subgrant-supported  activities. 
These  records  shall  contain  information 
pertaining  to  grant  or  subgrant  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  liabilities,  outlays,  and 
income. 

(c)  Effective  control  over  and  account- 
abifity  for  all  grant  or  subgrant  funds, 
and,  in  accordance  with  Subpart  O  of 
this  part,  for  all  real  and  personal  pnH>- 
erty  that  is  subject  to  that  subpart 
Grantees  and  subgrantees  shall  ade- 
quately safeguard  all  such  property  and 
shall  assure  that  it  is  used  solely  for  au- 
thorized purposes. 

Cd)  Comparison  of  actual  with  budg- 
eteA  amounts  for  each  grant  or  subgrant, 
and.  when  specifically  required  by  the 
performance  reporting  requirements  of 
the  grant  or  subgrant,  relation  of  finan- 
cial information  with  performance  or 
productivity  data,  including  the  produc- 
tion of  unit  cost  information. 

Ce)  Procedures  to  minimize  the  time 
elapsing  betwe«i  the  transfer  of  fimds 
from  the  U.S.  Treasury  and  the  disburse- 
ment by  the  grantee,  whenever  cash  is 
adranced  by  the  Federal  Gtovemment. 
Wh«n  advances  are  made  by  a  letter-of- 
credlt  method,  the  grantee  shall  make 
drawdowns  as  close  as  possible  to  the 
time  of  making  disbursements.  Grantees 
shall   require  subgrantees  to  Institute 
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anak>gous  procedures  when  si^advances 
are  made  by  the  grantee. 

(f>  Procedures  for  determining  the 
reasonableness,  allowability,  and  alloca- 
bility  of  costs  in  accordance  with  the 
applicable  cost  principles  prescribed  by 
Subpart  Q  of  this  part  and  the  terms  and 
conditions  of  the  grant. 

(g)  Accounting  records  which  are  sup- 
ported by  source  documentation. 

(h)  (1)  External  or  internal  audits 
made  by  qualified  individuals  who  are 
sufficiently  Independent  of  those  who  au- 
thorize the  expenditure  of  funds  to  pro- 
duce imbiased  opinions.  Auditors  shall 
meet  the  Independence  criteria  of  Chap- 
ter 3,  part  3,  Standards  for  Audit  of  Gov- 
ernmental Organizations,  Programs,  Ac- 
tivities, and  P^mctions,  issued  by  the 
Comptroller  General  of  the  United 
States. 

(2)  It  is  not  required  that  each  grant 
or  subgrant  awarded  to  the  organization 
be  audited.  Rather,  audits  may,  and  gen- 
erally should,  be  made  on  an  organiza- 
tion-wide basis  to  ascertain  the  effective- 
ness of  financial  management  systems 
and  internal  procedures,  and  to  test  the 
fiscal  integrity  of  financial  transactions 
as  Well  as  compliance  with  terms  and 
conditions  of  awards.  Such  tests  shall 
include  an  appropriate  sampling  of  Fed- 
eral grants  (and  subgrants)  awarded  to 
the  organization. 

(3)  These  audits  shall  be  conducted  on 
a  continuing  basis  or  at  scheduled  in- 
tervals, usuaUy  annually,  but  not  lesa 
often  than  every  two  years.  TTie  fre- 
quency of  these  audits  shall  be  based 
upon  the  nature,  size,  and  complexity  of 
the  grant-supported  activities.  These 
audits  will  not  relieve  HEW  <rf  its  audit 
responsibilities,  but  may  affect  the  fre- 
quency and  scope  of  Federal  audit. 

(1)  A  systematic  method  to  assure 
timely  and  appropriate  resolution  of 
audit  findings  and  recommendations.  A 
cc^y  of  each  audit  report,  and  its  resolu- 
tion, shall  be  furnished  to  the  granting 
agency  upon  request. 

Subpart  I — Financial  Reporting 
Requirements 

§  74.70     Scope  of  subpart. 

This  subpart  prescribes  requirements 
for  grantees  to  report  financial  informa- 
tion to  granting  agencies,  and  to  request 
advances  and  reimbursement  when  s 
letter-of -credit  method  is  not  used,  and 
promulgates  standard  forms  incident 
thereto. 

§  74.71      Definitions. 

As  used  in  this  subpart  or  in  the  forms 
identified  by  this  subpart: 

"Accrued  expenditures"  are  the 
charges  by  the  grantee  during  a  given 
period  requiring  the  provision' of  fundi 
for:  (a)  Goods  and  other  tangible 
property  received;  (b)  services  per- 
formed by  employees,  contractors,  sub- 
grantees, and  other  payees;  and  (c) 
amounts  becoming  owed  under  program* 
for  which  no  current  services  or  per- 
formances are  required  such  as  annuities^ 
insurance  claims,  and  other  benefit  pay- 
ments. 


"Accrued  income"  is  the  sum  of  (a) 
earnings  during  a  given  period  from  (1) 
services  performed  by  the  grantee;  and 
(2)  goods  and  other  tangible  property 
delivered  to  purchasers ;  and  (b)  amounts 
becoming  owed  to  the  grantee  for  which 
no  current  services  or  performance  is  re- 
quired by  the  grantee. 

"Federal  fimds  authorized"  represents 
the  total  amount  of  Federal  fimds  obli- 
gated by  tiie  Federal  Government  and 
authorized  for  use  by  the  grantee.  This 
amount  includes  any  authorized  carry- 
over from  prior  fiscal  years  of  funds  un- 
obligated by  the  grantee. 

"In-kind  contributions"  shall  have  the 
meaning  given  that  term  in  §  74.51. 

"Obligations"  are  the  amounts  of 
orders  placed,  contracts  and  grants  or 
subgrants  awarded,  services  received,  and 
similar  transactions  during  a  given 
period,  which  will  require  payment  dur- 
ing the  same  or  if'future  period. 

"Outlays"  represent  charges  made  to 
the  grant  project  or  programs.  Outlays 
may  be  reported  on  a  cash  or  accrued 
expenditure  basis. 

"Program  income"  shall  have  the 
meaning  given  that  term  in  §  74.41. 

"Unobligated  balance"  is  the  portion 
of  the  Federal  funds  authorized  which 
has  not  been  obligated  by  the  grantee 
and  is  determined  by  deducting  the 
grantee's  cumiilative  obligations  from 
the  cumulative  Federal  funds  authorized. 

"Unliquidated  obligations,"  for  reports 
prepared  on  a  cash  basis,  represent  the 
amoimt  of  obligations  incurred  by  the 
grantee  that  has  not  been  paid.  For  re- 
ports prepared  on  an  accrued  expediture 
basis,  they  represent  the  amount  of  obli- 
gations incurred  by  the  grantee  for  which 
an  outlay  has  not  been  recorded. 

§  74.72      Authorized   forms   and   instruc- 
tions. 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  only  those 
forms  specified  in  §§  74.73,  through  74.78 
inclusive,  and  such  supplementary  or 
other  forms  as  may  from  time  to  time 
be  authorized  by  OGPM  and  OMB,  may 
be  used: 

(1)  For  obtaining  flnEinclal  informa- 
tion from  grantees  for  grant  programs, 
or  ^ 

(2)  For  requesting  advances  or  reim- 
bursements when  letters  of  credit  are 
not  used. 

(b)  All  applicable  standard  instruc- 
tions promulgated  by  OMB  for  use  in 
connection  with  the  forms  specified  in 
§S  74.73  through  74.76  inclusive  shall  be 
followed.  Granting  agencies  may  issue 
substantive  supplementary  Instructions 
only  with  the  approval  of  OGPM  and 
OMB.  On  any  report,  granting  agencies 
may  shade  out  or  instruct  the  grantee  to 
disregard  any  Une  item  that  the  granting 
agency  finds  unnecessary  for  its  decision- 
making purposes. 

(c>  Grantees  shall  submit  the  original 
and  two  copies  of  forms  required  pursu- 
ant to  this  subpart.  However,  granting 
agencies  may  waive  the  requirement  for 
the  second  ctypy,  or  both  copies,  when 
not  needed. 

(d)  Granting  agencies  may  provide 
computer  outputs  to  grantees  when  it 


will  expedite  or  contribute  to  the  ac- 
ciuracy  of  reporting.  Also,  granting  agen- 
cies may  accept  the  required  infonna- 
tion  .frtwi  grantees  in  machine  usable 
format  or  computer  iMintouts  in  lieu  of 
prescribed  formats. 

(e)  When  a  granting  agency  has  de- 
teipiined  that  a  grantee  does  not  meet 
the  standards  for  financial  management 
systems  contained  in  Subpart  H  of  this 
part,  financial  reports  may  be  required 
with  more  frequency  or  more  detaO  (or 
both) ,  upon  written  notice  to  the  grantee 
(without  regard  to  1 74.7)  until  such 
time  as  the  standards  are  met. 

§  74.73     Financial  Statua  Report. 

(a)  Form.  Grantees  shaD  use  the 
standard  Financial  Status  Report  pre- 
scribed by  Attachment  G  of  OMB  Ctr- 
cular  No.  A-110  to  report  the  status  of 
funds  for  all  nonconstructlon  grants. 
However,  at  the  option  of  the  granting 
agency,  governmental  grantees  shall  use 
the  Financial  Status  Report  form  pre- 
scribed by  Attachment  H  of  General 
Services  Administration  Federal  Manage- 
ment Circular  74-7.  Granting  agencies, 
however,  have  the  option  of  not  requir- 
ing the  Financial  Ettatus  Report  when 
the  Request  far  Advance  or  Reimbin^e- 
ment  (see  S  74.75)  or  Report  of  Federal 
Cash  Transactions  (see  5  74.74)  provides 
adequate  information  to  meet  their  needs, 
except  that  a  final  Financial  Status  Re- 
PKjrt  shall  be  required  at  the  ctHnpletion 
or  termination  o(  the  grant  when  the 
Request  for  Advwice  or  RelmbursemMit 
form  is  used  only  tor  advances. 

(b)  Accounting  basis.  Each  grantee 
shall  report  program  outlays  and  pro- 
gram income  on  the  same  accounting 
basis,  i.e.,  cash  or  accrued  expenditure 
(accrual) ,  which  Is  used  in  maintaining 
its  accounting  records.  The  basis  used 
by  a  grantee  must  be  consistent  for  all 
HEW  grants. 

(c)  FreQiiency.  The  granting  agencies 
shall  prescribe  the  frequency  of  the  re- 
port for  each  project  or  program.  How- 
ever, the  report  shall  not  be  required 
more  frequently  than  quarterly  or  less 
frequently  than  annually  except  as  pro- 
vided in  §  74.72(e)  and  paragraph  (a) 
of  this  section.  If  the  granting  agoicy 
does  not  specify  the  frequency  of  the  re- 
port, it  shall  be  submitted  annually.  A 
final  report  shall  be  required  upon  com- 
pletion or  termination  of  grant  support. 

(d)  Due  date.  When  reports  are  re- 
quired on  a  quarterly  or  semiannual  ba- 
sis, they  shall  be  due  thirty  days  tifter 
the  end  of  the  specified  repcwting  period. 
When  required  on  an  annual  basis,  they 
shall  be  due  90  days  after  the  end  of  the 
grant  year.  Final  reports  shaD  be  due  90 
days  after  the  completion  or  termination 
of  grant  support.  Justified  requests  from 
individual  grantees  for  extension  of  re- 
porting due  dates  will  be  approved  when- 
ever feasible. 

§  74.74     Report  of  Federal  cash  transac. 
tions. 

(a)  Form.  When  fimds  are  advanced 
to  grantees  Uirough  letters  of  credit  or 
with  Treasury  checks,  each  grantee  sbaQ 
submit  the  Report  of  Federal  Cash 
Transactions  prescribed  by  Attachment 
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G  of  OMB  Circular  No.  A-110.  However, 
at  the  option  of  the  responsible  HEW 
finance  ol&cer,  governmental  granteea 
Shan  use  the  Report  of  Federal  Cash 
Transactions  form  prescribed  by  Attach- 
ment H  of  (jeneral  Services  Adminlstra- 
tton  Federal  Management  Circular  74-7. 
The  Report  of  Federal  Cash  Transactions 
will  be  used  by  HEW  financial  atHcers  to 
monitor  cash  advanced  to  grantees  and 
to  obtain  disbursement  or  outlay  infor- 
mation for  each  grant  from  the  grantees. 
The  format  of  the  report  may  be  adapted 
as  appropriate  when  reporting  is  to  be 
accomplished  with  the  assistance  of  au- 
tomatic data  processing  equipment,  pro- 
vided that  the  Informsttion  to  be  sub- 
mitted is  not  changed  in  substance. 

Cb)  Forecasts  of  Federal  cash  require- 
ments. Forecasts  of  FWeral  cash  requlre- 
m«its  may  be  required  in  the  "Ronarks" 
section  of  the  report. 

(c)  Cash  in  hands  of  secondary  recipi- 
ents. When  considered  necessary  and 
feasible  by  the  responsible  HEW  finance 
officer,  grantees  may  be  required  to  re- 
port the  amount  of  cash  advances  in  ex- 
cess of  three  days'  requirements  in  the 
hand  of  subgrantees  or  other  secondary 
recipients,  and  to  provide  short  narra- 
tive explanations  of  actions  taken  by  the 
gantee  to  reduce  the  excess  balances. 

(d)  Frequency  and  due  date.  Grantees 
shall  submit  the  Report  of  Federal  C!ash 
Transacticxis  no  later  than  15  working 
days  following  the  end  of  each  quarter. 
However,  where  a  letter  of  credit  author- 
izes advances  at  an  annualized  rate  of 
one  million  dollars  or  more,  the  responsi- 
ble HEW  financial  officer  may  require  the 
reports  to  be  submitted  within  15  wortt- 
ing  days  following  the  end  of  each  month. 

(e)  Waiver.  HEW  finance  officers  may 
waive  the  requirement  for  submission  of 
the  Report  of  Federal  Cash  Transactions 
when  a  grantee's  m(mthly  advances  do 
not  exceed  $10,000:  Provided,  That  such 
advances  are  monitored  throus^  other 
forms  authorized  pursuant  to  this  sub- 
part, or  in  the  HEW  finance  oflScer's 
opinion,  the  grantee's  accounting  con- 
trols are  adequate  to  minimize  exces- 
sive Federal  advances. 

§  74.75      Request  for  .Advance  or  Reim- 
bursement. 

(a)  (1)  When  letters  of  credit  or  pre- 
determined automatic  Treasury  check 
advances  are  not  used,  grantees  shall 
submit  their  requests  for  advance  pay- 
ments or  reimbursements  under  ncmcon- 
struction  grants  on  the  Request  for  Ad- 
vance or  Reimbursement  form  prescribed 
by  Attachment  G  of  OMB  Circular  No. 
A-110.  However,  at  the  option  of  the  re- 
sponsible HEW  finance  officer,  govern- 
mental grantees  shall  use  the  Request 
for  Advance  or  Reimbursement  form  pre- 
scribed by  Attachment  H  of  General 
Services  Administration  Federal  Man- 
agement Circular  74-7. 

(2)  Additionally,  grantees  shall  use 
these  forms  when  requesting  Treasury 
check  advance  under  construction  grants 
(see  §  74.76(b)  (4) )  and  may  be  required 
to  use  these  forms  when  requesting  re- 
imbursements imder  construction  grants 
(see  5  74.76(a)(1)). 
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Cb)  Grantees  will  be  authorized  to  8ut»- 
mit  their  requests  no  less  often  than 
ntonihly. 

§  74.76  Ontlay  Report  and  Request  for 
Reimbnnement  for  Construction 
Programs. 

(a)  Construction  grants  paid  by  re- 
tmbtcrsement  method.  (1)  Requests  for 
reimbursement  tmder  construction 
grants  shall  be  submitted  on  the  Outlay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs  form  pre- 
scribed by  Attachm«it  G  of  OMB  Cir- 
cular No.  A-110.  However,  at  the  option 
of  the  granting  agency,  governmental 
grantees  shall  use  the  Outlay  Report  and 
Request  for  Reimbursement  for  Con- 
struction Programs  form  prescrUaed  by 
Attachment  H  of  General  Services  Ad- 
ministration Federal  Management  Cir- 
cular 74-7.  Granting  agencies  may,  how- 
ever, prescribe  the  Request  fen-  Advance 
or  Reimbursement  form  specified  in 
§  74.75  instead  of  these  forms. 

(2)  Grantees  will  be  authorized  to  sub- 
mit no  less  often  than  mmthly  their  re- 
quests for  reimbursem«it  under  con- 
struction grants. 

(b)  Cojistruction  grants  paid  by  letter 
of  credit  or  Treasury  check  advance.  (1) 
When  a  construction  grant  is  paid  by  let- 
ter of  credit  or  Treasury  check  advances, 
the  grantee  shall  r^xMt  its  outlays  to  the 
granting  agency  using  an  Outlay  Report 
and  Request  f (m-  Reimbursement  for  Con- 
struction Programs  form  in  accordance 
with  paragraph  (a)(1)  of  this  section. 
Hie  grantee  should  leave  blank  those 
items  on  the  form  v^iich  are  applicable 
only  when  requesting  reimbursement. 

(2)  The  spaces  on  the  torn  for  certi- 
fying signatures  should  be  left  Uank. 
Instead: 

(i)  The  following  certiflcatlan,  signed 
on  b^ialf  of  the  grantee  by  an  author- 
ized official  of  the  grantee  organization, 
should  be  submitted  to  the  granting 
agency  with  the  outlay  report: 

I  certify  that  to  the  best  of  my  knowledge 
and  beUef  tbe  accompanying  report  la  correct 
and  complete  and  that  all  outlays  reported 
therein  are  for  the  purposes  set  forth  In  the 
grant  award  documents. 

(ii)  Information  as  to  percentage  c^ 
project  completion  and  certification 
thereof  should  be  submitted  independ- 
ently of  the  outlay  report,  at  such  times 
and  by  such  means  as  may  be  prescribed 
by  the  granting  agency. 

(3)  Frequency  smd  due  date  shall  be 
governed  by  8  74.73  (c)  and  (d). 

(4)  When  a  coq^tructlon  grant  is  paid 
by  Treasury  check  advances  based  on 
periodic  requests  from  the  grantee,  the 
advances  shall  be  requested  on  the  form 
specified  in  S  74.75.  In  these  cases,  the 
granting  agency  may  waive  the  Outlay 
Report  and  Request  for  Reimbursement 
entirely  if  the  latter's  more  detailed  out- 
lay information  Is  not  needed. 

(5)  Where  a  construction  grant  is 
paid  by  letter  of  credit  or  predetermined 
automatic  Treasury  check  advances,  re- 
quests for  payments  are  not  submitted  to 
the  granting  agency.  In  these  cases  the 
granting  agency  may  substitute  the  Fi- 
nancial Status  Report  specified  in  i  74.73 
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for  the  Outlay  Report  and  Request  for 
Reimbursement. 

(c)  Accounting  basis.  The  accounting 
basis  for  the  Outlay  Report  and  Request 
for  Reimbursement  for  Constnictlcn 
PiDgrams  shall  be  governed  by  §  74.73 
(b). 

Subpart  J — Monitoring  and  Reporting  of 
Program  Performance 

§  74.80     Scope  of  subpart. 

This  subpart  sets  forth  the  procedures 
for  monitoring  and  reporting  program 
performance  under  HEW  grants.  These 
procedures  are  designed  to  place  sub- 
stantial reliance  mi  grantees  to  manage 
the  day-to-day  operations  of  their  grant- 
sivported  activities. 

§  74.81      Monitoring  by  grantees. 

(Grantees  shall  monitor  the  perform- 
asce  imder  grant-supported  activities  to 
aasure  that  adeqiiate  progress  Is  being 
made  towsorls  achieving  the  goals  of  the 
grant.  This  review  shaD  be  made  for  each 
program,  function,  or  activity  of  each 
grant  as  set  forth  in  the  approved  grant 
application  or  State  plan,  or  the  grant 
award  dociunent. 

§  74.82     Performance    reports    for    non- 
conatmction  grants. 

(a)  Where  the  granting  agency  deter- 
mines that  performance  inf ormatlcMi  suf- 
ficient to  meet  Its  progranmuitic  needs 
will  be  available  from  subsequent  appli- 
catloDs,  the  granting  agency  will  require 
the  grantee  to  submit  a  performance  re- 
port only  upon  completion  or  termina- 
tion grant  support.  This  report  will  be 
due  on  the  same  date  as  the  final  Finan- 
cial Statiis  Report  (or  other  financial  re- 
port equivalent  thereto)  unless  a  differ- 
ent due  date  Is  specified  by  the  granting 
agency.  Note  that  the  "AiH>llcation  for 
Federal  Assistance  (Nonconstruction 
Programs) "  prescribed  by  Subpart  N  of 

.  this  part,  when  used  to  request  contin- 
ued siipport,  provides  Information  sub- 
stantially equivalent  to  a  performance 
report. 

(b)  Except  as  provided  in  paragraph 
<a)  of  this  section,  or  as  otherwise  au- 
tborlzed  by  OOPM,  granting  agencies 
may  require  grantees  to  submit  perform- 
ance reports  in  the  same  frequency,  and 
with  the  same  due  dates,  as  is  author- 
ieed  for  the  Financial  Status  Report  by 
Subpart  I  of  this  part.  If  the  granting 
agency  does  not  specify  the  frequency  of 
Qie  performance  report,  it  shall  be  sub- 
mitted annually.  When  performance  re- 
ports and  Financial  Status  Reports  are 
required  with  the  same  frequency,  they 
shall  cover  the  same  time  periods.  Other- 
wise the  time  periods  covered  by  per- 
formance reports  and  Financial  Status 
R^)orts  shall  be  coordinated  to  facilitate 
eomparability  of  performance  informa- 
tion with  financial  information. 

(c)  The  content  of  performance  re- 
ports shall  conform  to  any  Instructions 
issued  by  the  granting  agency,  including, 
to  the  extent  appropriate  to  the  i>artlcu- 
lar  grant,  a  brief  presentation  of  the  fol- 
lowing for  each  program,  function,  or  ac- 
tivity Involved: 
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(1)  A  comparison  of  actual  accom- 
pllBhmaits  to  the  goals  established  for 
the  period.  Where  the  output  of  grant 
programs  can  be  readily  quantified,  such 
quantitative  data  should  be  rdated  to 
cost  data  for  computation  of  imlt  costs. 

(2)  Reas(H3s  for  slippage  in  those  cases 
where  established  gcmls  were  not  met. 

<3)  Other  pertinent  Information  in- 
cluding, when  appropriate,  analysis  and 
explanation  of  cost  overruns  or  high  unit 
costs. 

§  74.83      Perforniant-e    reports    for    con- 
struction grants. 

In  general,  granting  agencies  rely 
heavily  on  on-site  technical  inspection 
and  certified  percentage-of-completion 
data  to  keep  themselves  informed  as  to 
progress  imder  construction  grants. 
Therefore  formal  performance  reports 
fnom  grantees  to  supplement  those 
sources  of  information  shall  be  required 
only  if  considered  necessary  by  the 
granting  agency,  and  in  no  case  more 
frequently  than  quarterly. 

§  74.84     Significant     developments     be- 
tween scheduled  reporting  dates. 

Between  the  scheduled  performance 
reporting  dates,  events  may  occur  which 
have  significant  impact  upon  the  grant- 
supported  activity.  In  such  cases,  the 
grantee  shall  inform  the  granting  agency 
as  soon  as  the  following  types  of  condi- 
tions become  known : 

(a)  Problems,  delays,  or  adverse  con- 
ditions which  will  materially  impair  the 
albility  to  attain  the  objectives  of  the 
grant.  This  disclosure  shall  be  accom- 
panied by  a  statement  of  the  action 
taken,  or  contemplated,  and  any  Federal 
assistance  needed  to  resolve  the  situa- 
tion. 

(b)  Favorable  developments  or  events 
which  enable  meeting  time  schedules 
and  goals  sooner  or  at  less  cost  than  an- 
ticipated or  producing  more  beneficial 
results  than  originally  projected. 

§  74.85     Site  visits. 

Site  visits  may  be  made  by  repre- 
sentatives of  HEW  to: 

(a)  Review  program  accomplishments 
and  management  control  systems. 

(b)  Provide  such  technical  assistance 
as  may  be  required. 

Subpart  K — Grant  Payment  Requirements 

§  74.90     Scope  of  subpart. 

This  subpart  sets  forth  HEW's  methods 
of  making  grant  payments  to  grantees. 
These  methods  will  minimize  the  time 
elapsing  between  the  disbursement  by  a 
grantee  and  the  transfer  of  funds  f itHn 
the  United  States  Treasury  to  the 
grantee,  whether  such  disbursement  oc- 
curs prior  to  or  subsequent  to  the  trans- 
fer of  funds. 

§  74.91      Definitions.  i 

As  used  in  this  subpart: 

"Advances  by  Treasury  check"  is  a 
payment  made  by  a  Treasury  check  to  a 
grantee,  upon  its  periodic  request  or 
through  the  use  of  predetermined  pay- 
ment schedules,  before  payments  ar« 
made  by  the  grantee. 


"Letter  of  credit"  Is  an  instnmient 
certified  by  an  authorized  Federal  ofiBcial 
which  authorizes  a  grantee  to  draw  f  imds 
when  needed  from  the  Treasiiry,  through 
a  Federal  Reserve  Bank  and  the  grantee's 
commercial  bank. 

"Percentage  of  completion  method"  re- 
fers to  a  system  under  which  payments 
are  made  to  the  recipient  of  a  construc- 
tion grant  according  to  a  schedule  which 
relates  the  amoimt  and  timing  ta  each 
payment  i»imarHy  or  solely  to  the  actual 
percentage  of  completion  of  the  con- 
struction work  under  the  grant  rather 
than  to  the  grantee's  actual  rate  of  dis- 
biu'sements. 

"Reimbursement  by  Treasury  check" 
is  a  payment  made  to  a  grantee  with  a 
Treasury  check  upon  request  for  reim- 
bursenlent  from  the  grantee. 

§  74.92      Payment    methods    for    noncon- 
struction grants. 

( a)  Letters  of  credit  will  be  used  to  pay 
HEW  grantees  when  all  of  the  following 
ccmditions  exist: 

(1)  There  is  or  will  be  a  continuing  re- 
lationship between  the  grantee  and  the 
responsible  HEW  finance  office  for  at 
least  a  twelve-month  period  and  the  total 
amount  of  advances  to  be  received  from 
the  responsible  HEW  finance  office  is 
$250,000  or  more,  ($120,000  for  certain 
jointly  funded  projects) . 

(2)  The  grantee  has  maintained,  or 
demonstrated  to  HEW  the  willingness 
and  ability  to  maintain  procedures  that 
will  minimize  the  time  elstpsing  between 
the  transfer  of  fimds  from  tiie  Treasury 
and  their  disbursement  by  the  grantee, 
and 

(3)  The  grantee's  financial  manage- 
ment system  meets  the  standards  for 
fund  control  and  accountability  pre- 
scribed In  Subpart  H  of  this  part. 

(b)  Advances  by  Treasiiry  check  will 
be  used,  in  accordance  with  the  provi- 
sions of  Treasury  Circufcir  No.  1075, 
when  the  grantee  meets  all  of  the  re- 
quirements specified  in  paragraph  (a)  of 
this  section  except  those  in  paragraph 
(a)  (1)  of  this  section. 

(c)  Reimbursement  by  Treasury  check 
will  be  the  preferred  (al^ough  not  man- 
datory) method  when  the  grantee  does 
not  meet  the  requirements  specified  in 
either  or  both  of  paragraph  (a)  (2)  and 
(a)  (3)  of  this  section.  However,  deter- 
minations to  use  the  reimbursement  by 
Treasury  check  method  on  these  grants 
may  be  made  only  by  or  with  the  concur- 
rence of  the  Assistant  Secretary,  Comp- 
troller, Department  of  Health,  Educa- 
tion, and  Welfare,  or  his  designees.  This 
method  may  also  be  used  when  the  major 
portion  of  the  program  Is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal  grant 
assistance  constitutes  a  minor  portion  of 
the  program. 

(d)  Grantees  will  be  authorized  to  sub- 
mit no  less  often  than  mwithly  their  re- 
quests for  advances  or  reimbm-sements 
when  letters  of  credit  or  predetermined 
automatic  Treasury  check  advances  are 
not  used. 


§  74.93     Payment  methods  for  construc- 
tion grants. 

(a)  Reimbxirsement  by  Treasury  check 
shall  be  the  preferred  method  when  the 
grantee  does  not  meet  the  requirements 
specified  in  §  74.92(a)  (2)  and  (3),  and 
may  be  used  for  any  other  HEW  con- 
struction grant  except  where  HEW  has 
entered  into  an  agreement  with  a  grantee 
to  use  a  letter  of  credit  for  all  HEW 
grants,  including  construction  grants. 

(b)  When  the  reimbursement  by 
Treasury  check  method  is  used,  grantees 
will  be  authorized  to  submit  no  less  often 
than  monthly  their  requests  for  reim- 
bursement. 

(c)  When  the  reimbursement  by 
Treasury  check  method  is  not  used, 
§  74.92  (a)  and  (b)  shall  be  applicable 
to  the  construction  grant.  Implementing 
procedures  under  §  74.92  (a)  and  (b)  wUl 
be  insofar  as  possible  the  same  for  con- 
struction grants  as  for  nonconstruction 
grants  awarded  to  the  same  grantee. 

(d)  The  percentage  of  completion 
method  will  not  be  used  to  pay  HEW 
construction  grants. 

§  74.94      Withholding  of  payments. 

Unless  otherwise  required  l^  law,  pay- 
ments for  proper  charges  Incurred  by 
grantees  will  not  be  withheld  unless  the 
grant  is  suspended  pursuant  to  §  74.113, 
or  the  grantee  is  Indebted  to  the  United 
States,  and  collection  of  the  indebtedness 
will  not  impair  the  suKiompllshement  of 
the  objectives  of  any  project  or  program 
sponsored  by  the  United  States.  When  a 
grant  is  suspended,  pajrment  adjustments 
will  be  made  In  accordance  with  {  74.113. 
When  an  Indebtedness  is  to  be  collected, 
HEW  may,  upon  reasonable  notice  to  the 
grantee,  withhold  from  the  grantee  the 
right  to  receive  payments  under  any  or 
all  grants  or  require  appropriate  ac- 
counting adjustments  to  recorded  grant 
cash  balances  for  which  the  grantee  is 
accountable  to  the  Federal  Government, 
in  order  to  liquidate  the  Indebtedness. 

§  74.9S     Requesting    advances    or   reim- 
bursements. 

Subpart  I  of  this  part  sets  forth  the 
procedures  and  forms  for  requesting  ad- 
vances  or  reimbursements. 

§  74.96     Consolidation  of  payments. 

When  the  letter-of -credit  i»'ocedure  is 
tised,  the  grantee  will  to  the  extent  feasi- 
ble be  Issued  a  single  or  consolidated 
letter-of -credit  to  cover  anticipated  cash 
needs  for  all  HEW  grants.  Similarly,  to 
the  extent  feasible,  when  the  advance  by 
Treasury  check  method  is  used,  advances 
will  be  consolidated. 

§  74.97     Requests     for     reimbursement: 
Prompt  payment. 

WhMi  the  reimbursement  by  Treasury 
check  method  Is  used,  the  grantee  will  be 
paid  as  promptly  as  possible,  ordinarily 
within  thirty  days  after  receipt  of  a 
proper  request  for  reimbursement. 

Subpart  L — Budget  Revision  Procedures 

S  74.100     S(9epe  of  subpart. 

(a)  lUs  subpart  sets  toriti  criteria 
and  procedures  to  be  followed  by  giant- 
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ees  in  requesting  deviations  from  budg- 
ets and  requesting  approvals  for  budget 
revisions. 

(b)  For  those  State  plans  or  other 
grants  which  do  not  involve  a  "budget" 
as  defined  in  §  74.101,'  only  §  74.105  is 
applicable.  However,  such  grants  are 
nevertheless  subject  to  the  prior  approval 
requirements  set  forth  in  the  cost  princi- 
ples in  Appendices  C.  D,  E,  and  F  to  this 
part. 

§  74.101      Budget. 

(a)  The  term  "budget"  as  used  in  this 
subpart  means  the  financial  plan  ap- 
proved by  the  granting  agency  for  carry- 
ing out  the  purposes  of  the  grant.  Except 
for  research  grants,  the  budget  may 
cover  either  (1)  the  siun  of  the  Federal 
and  non-Federal  shares,  or  (2)  only  the 
Federal  share,  when  specified  by  the 
granting  agency  in  its  grant  application 
instructions.  For  research  grants  the 
budget  shall  cover  only  the  Federal  share. 

(b)  The  granting  agency  will  require 
that  the  budget  be  related  to  perform- 
ance for  progrsun  evaluation  purposes 
whenever  appropriate. 

§  74.102      Nonconstruction  grants. 

(a)  For  budget  revislMis  on  noncon- 
struction grants,  grantees  shall  obtain 
prior  approval,  in  writing,  from  granting 
agencies  whenever: 

(1)  The  revision  win  result  from 
changes  in  the  scope  or  the  objective  of 
the  grant-supported  project. 

(2)  The  revision  will  result  from  trans- 
ferring to  a  third  party,  by  subgranting, 
contracting  or  other  means,  substantive 

^grant-supported  activities. 

(3)  The  revision  will  involve  transfer 
of  amoimts  budgeted  for  Indirect  costs 
to  absorb  increases  in  direct  costs. 

(4)  The  revision  will  involve  additional 
costs  requiring  approval  imder  the  cost 
principles  prescribed  In  Subpart  Q  of 
this  part.  (See  §  74.176.) 

(5)  The  grantee  is  a  nongovernmental 
organization  and  the  revision  will  involve 
transfer  of  amounts  previously  budgeted 
for  student  support  (tuition  waivers, 
stipends  and  other  payments  to  trainees) . 

(6)  The  revision  will  Involve: 

(I)  Budgeting  fimds  for  research  pa- 
tient care  (when  no  such  costs  had  been 
previously  budgeted) ,  or 

(II)  JEncreasing  the  amounts  previously 
budgeted  for  research  patient  care. 

(7)  llie  revision  will  consist  of  adding 
funds  for  any  purpose  or  type  of  cost  that 
was  expressly  disapproved  as  a  special 
condition  of  the  grant. 

(b)  Except  as  rwovided  In  S  74.104, 
other  changes  to  nonconstruction  grant 
budgets  do  not  require  HEW  approval 

(c)  Paragraphs  (a)  (3),  (a)(5)  and 
(a)  (6)  (11)  of  this  section  may  be  waived 
by  the  granting  agency. 

§  74.103      Construction  grants. 

For  construction  grants,  grantees  shall 
request  prior  ai^irovals  promptly  from 
granting  agencies  for  budget  revisions 
whenever  the  revision  will  result  from 
changes  in  the  scope  or  the  objective  of 
the  grant-supported  project. 
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§  74.104      CAnslruclion  and  nonronstruc- 
tion  work  under  the  same  grant. 

When  a  grant  provides  support  for 
both  construction  and  nonconstruction 
work,  the  granting  agency  may  require 
the  grantee  to  obtain  prior  approval 
from  the  granting  agency  before  making 
any  fund  or  budget  transfers  between 
the  two  types  of  work. 

§  74.105      Authorized     funds     rxceedins 
grantee  needs. 

For  both  construction  and  noncon- 
struction grants  grantees  shall  notify 
the  granting  agency  promptly  whenever 
the  amount  of  Federal  authorized  funds 
is  expected  to  exceed  the  needs  of  the 
grantee  by  more  than  $5,000  or  5  percent 
of  the  Federal  grant,  whichever  is 
greater.  This  notification  will  not  be 
required  if  applications  for  additional 
funding  are  submitted  for  continuing 
grants,  and  such  appUcatlons  include 
the  grantee's  estimate  of  what  the  im- 
obllgated  balance  of  Federal  authorized 
funds  will  be  at  the  end  of  the  current 
period. 

§  74.106      Method  of  requesting  approv- 
als. 

When  requesting  approval  for  budget 
revisions,  grantees  shall  use  the  budget 
forms  which  were  used  In  the  grant  ap- 
plication. However,  grantees  may  request 
by  letter  the  approvals  required  by  the 
S  74.102(a)  (4). 

§  74.107     Notification    of     approval     or 
disapproval. 

Within  30  days  from  the  date  of  re- 
ceipt of  the  request  for  budget  revisions. 
the  granting  agency  shall  review  the  re- 
quest and  notify  the  grantee  whether  or 
not  the  budget  revisions  have  been  ap- 
proved. If  the  revisions  Is  still  imder 
consideration  at  the  end  of  30  days,  the 
errantlng  agency  shall  Inform  the  grantee 
in  writing  as  to  when  the  grantee  may 
expect  the  declslMU 

Subpart  M — Grant  Closeout,  Suspension, 
artd  Termination 

§  74.110     DefiniUons. 

As  used  in  this  subpeji.: 

"Date  of  ccunpletlon"  means  the  date 
when  all  work  under  a  grant  Is  com- 
pleted or  the  date  In  the  grant  award 
dociunent,  or  any  supplement  or  amend- 
ment thereto,  on  which  Federal  assist- 
ance ends. 

"Grant  closeout"  means  the  process  by 
which  a  granting  tigency  determines 
that  all  applicable  administrative  ac- 
tions and  all  required  work  of  the  grant 
have  been  completed  by  the  grantee  and 
the  granting  agency. 

"Suspension"  means  an  action  by  a 
granting  agency  which  temporarily  sus- 
pends Federal  assistance  under  the  grant 
pending  corrective  action  by  the  grantee 
or  pending  a  decision  to  terminate  the 
grant  by  the  granting  agency. 

"Termination"  means  the  cancellation 
ot  Federal  assistance.  In  whole  or  In 
part,  under  a  grant  at  any  time  prlw  to 
the  date  of  competkm.  The  following  do 
not  constitute  termtnatkm: 
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<a)  Withdrawal  of  funds  awarded  on 
the  basis  of  the  grantee's  underestimate 
of  the  jpobligated  balance  in  a  prior 
period; 

(b)  Failure  on  the  part  of  the  grant- 
iag  agency  to  ward  a  continuation,  ex- 
tension, renewal,  supplemental,  or  other 
additional  grant; 

(c)  Withdrawal  of  the  unobligated 
balance  as  of  the  end  of  a  grant  budget 
period  because  a  continuation,  renewal, 
or  extension  grant  will  not  be  made; 

<  d )  Annulment.  I.e.  voiding,  of  a  grant 
upon  determination  that  the  award  was 
obtained  fraudulently,  or  was  otherwise 
ilegal  or  invalid  from  inception. 

§74.111      Ooseonl. 

(a)  Each  grant  shall  be  closed  out  as 
promptly  as  is  feasible  after  completion 
or  termination. 

(b)  In  closing  out  HEW  grants,  the 
following  shall  be  observed : 

( 1  >  Upon  request,  the  granting  agency 
shall  make,  or  arrange  for,  prompt  pay- 
ment to  the  grantee  for  allowable  reim- 
bursable costs  not  covered  by  previous 
PBjrments. 

(2)  The  grantee  shall  immediately  re- 
fund or  otherwise  dispose  of  in  accord- 
ance with  instructions  f rcmi  the  granting 
agency  or  the  HEW  financial  oflScers  rep- 
resentbig  the  granting  agency,  any  un- 
encumbered balance  of  cash  advanced  to 
the  grantee. 

(3)  The  grantee  shall  submit  within 
90  days  of  the  date  of  completion  or  ter- 
nination,  all  financial,  performance,  and 
other  reports  required  as  a  condition  of 
the  grant.  The  agency  may  grant  ex- 
tenslODs  when  requested  by  the  grantee. 

(4)  The  granting  agency  shall  make  a 
settlement  for  any  upward  or  downward 
adjustment  of  the  Federal  share  of  costs, 
to  the  extent  called  for  by  the  terms  and 
cradltlons  of  the  grant 

(c)  (1)  The  closeout  of  a  grant  shall 
not  affect  the  retention  period  for,  or 
Pedoral  rights  of  access  to.  grant  records 
pursuant  to  Subpart  D  of  this  part. 

(2)  If  a  grant  is  closed  out  without 
audit  on  behalf  of  the  Federal  Oovem- 
ment,  the  granting  agency  retains  the 
right  to  disallow  and  recover  an  appro- 
prtaite  amount  after  fully  craisldering 
mas  recommended  disallowances  result- 
ing from  a  subsequent  audit  on  behalf  of 
tbe  Federal  aovemment. 

(3)  The  closeout  of  a  grant  does  not 
■ffect  the  grantee's  re6p<Hisibllltles  with 
napect  to  property  pursuant  to  subpart 
O  of  this  part,  or  with  respect  to  any 
program  Income  for  which  the  grantee 
la  atUl  accountable  pursuant  to  Subpart 
Fof  this  part. 

(d)(l>  With  respect  to  each  grant. 
there  ahall  be  payable  to  the  Federal 
Oovemment  the  total  sum  of: 

(1)  Any  grant  funds  paid  to  the 
grantee  by  the  Federal  Govemmoit  in 
coceas  of  the  amount  to  which  the  grant- 
«•  1b  finally  determined  to  be  oitltled 
puAuant  to  the  terms  and  conditions  of 
ttie  grant, 

(U)  Any  interest  or  other  investment 
inoome  earned  on  advances  of  grant 
funds  vhld|k4rtKie  to  the  Federal  Oov- 
emment  iMuvuant  to  S  74.48, 
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(ill)  TTie  Federal  share  of  amy  pro- 
gram income  fcH*  which  the  grantee  is 
aocoimtable  pursuant  to  Subpart  F  of 
this  part,  but  which  Is  not  used  or  other- 
wise disposed  of  in  accordance  with  the 
requirements  of  that  subpart, 

(iv)  Any  amounts  due  the  Federal 
Government  pursuant  to  Subpart  O  of 
this  part,  and 

(V)  Any  other  amounts  finally  deter- 
mined to  be  due  to  the  Federal  Govern- 
ment pursuant  to  the  terms  and  condi- 
tions of  the  grant. 

(2)  The  total  simi  payable  piursuant  to 
peragrai^  (d)(1)  of  this  section  shall 
constitute  a  debt  owed  by  the  grantee  to 
the  Federal  Government,  and  shall.  If 
not  paid  upon  demstnd,  be  recovered  from 
the  grantee  or  its  successors  or  assignees 
by  set-oCF  or  other  action  as  provided  by 
law. 

§  74.112      Violalion   of   griiiit    Icnns   and 
conditions. 

When  a  grantee  has  materially  failed 
to  comply  with  the  terms  and  conditions 
of  a  grant,  the  granting  agency  may  sus- 
pend the  grant,  in  accordance  with 
§  74.113,  terminate  the  grant  for  cause, 
as  provided  in  §  74.114,  or  take  such 
other  remedies  as  may  be  legally  avail- 
able and  appropriate  in  the  circum- 
stances. 

§74.113     Suspension. 

(a)  When  a  grantee  has  materially 
failed  to  comply  with  the  terms  and  con- 
ditions of  a  grant,  the  granting  agency 
may,  upon  written  notice  to  the  grantee, 
suspend  the  unused  balance  of  the  grant 
in  whole  or  in  part.  Notice  of  suspension 
will  contain  a  statement  of  the  reasons 
for  that  action  and  any  corrective  action 
required  of  the  grantee,  and  shall  be 
gSven  as  far  in  advance  of  the  effective 
date  of  the  suspension  as  is  reasonable 
considering  the  granting  agency's  re- 
sponsibilities to  protect  the  Federal  C3ov- 
emment's  Interest.  Suspensions  shall  re- 
main in  effect  until  the  grantee  has  taken 
corrective  action  satisfactory  to  the 
granting  agency,  or  given  evidence  satis- 
factory to  the  granting  agency  that  such 
corrective  action  will  be  taken,  or  imtfl 
the  granting  agency  terminates  the 
grant. 

(b)  Exc^t  as  authorized  by  the  grant- 
ing agency,  new  obligations  tncufred  by 
the  grantee  during  the  saspensi<xi  period 
will  not  be  allowable.  Any  new  obligations 
not  authorized  by  the  granting  agency  at 
the  same  time  as  or  after  it  gives  notice 
will  be  inade  solely  at  the  grantee's  own 
risk;  the  granting  agtticy  need  not  allow 
costs  which  result  from  them.  In  any  case, 
however,  necessary  and  otherwise  allow- 
able costs  which  the  grantee  could  not 
reasonably  avoid  during  the  suspension 
period  will  be  allowed  if  they  result  from 
obligations  pnHJerly  Incurred  by  the 
grantee  before  the  effective  date  of  the 
suspension  and  not  in  anticipation  of 
suspension  <»■  termlnatl(Hi.  At  the  discre- 
tion of  the  granting  agency,  thlrd-partr 
In-Und  contributions  applicable  to  the 
auspensicm  ];)erlod  may  be  allowed  In 
satisfaction  ci  cost  sharing  or  nuitching; 
sequirements. 


(c)  Appropriate  adjustments  to  pay- 
ments under  the  suspended  grant  will  be 
made  either  by  withholding  subsequent 
payments  or  by  not  allowing  the  grantee 
credit  for  disbursements  made  in  pay- 
ment of  unauthorized  obligations  in- 
curred d\iring  the  suspension  period. 

§  74.114     Termination. 

(a)  Termination  for  cause.  The  grant- 
ing Eigency  may  terminate  any  grant  in 
whole,  or  in  part,  at  any  time  before  the 
date  of  completion,  whenever  it  deter- 
mines that  the  grantee  has  materially 
failed  to  comply  with  the  terms  and 
conditions  of  the  grant.  The  granting 
agency  shall  promptly  notify  the  grantee 
in  writing  of  the  determination  and  the 
reasons  for  the  termination,  together 
with  the  effective  date.  Payments  made 
to  grantees  or  recoveries  by  granting 
agencies  under  grants  terminated  for 
cause  shall  be  in  accordance  with  the 
legal  rights  and  obligations  of  the 
parties. 

<b)  Termination  on  other  grounds. 
(1)  Except  as  provided  in  paragraph  (a) 
of  this  section,  grants  may  be  terminated 
in  whole  or  in  part  only  as  follows: 

<i)  By  the  granting  agency  with  the 
consent  of  the  grantee,  in  which  case 
the  two  parties  shall  agree  upon  the 
termination  conditions,  including  the  ef- 
fective date  and  in  the  case  of  partial 
terminations,  the  portion  to  be  termi- 
nated, or 

(ii)  By  the  grantee,  upon  written  noti- 
fication to  the  granting  agency,  setting 
forth  the  reasons  for  such  termination, 
the  effective  date,  and  in  the  case  of  par- 
tial terminations,  the  portion  to  be  ter- 
minated. However,  if,  in  the  case  of  a 
partial  termination,  the  granting  agency 
determines  that  the  remaining  portion 
of  the  grant  will  not  su^compUsh  the  pur- 
poses for  which  the  grant  was  made,  the 
granting  agency  may  terminate  the 
grant  in  its  entirety  pursuant  to  either 
paragraph  (a)  or  paragraph  (b)(1)  (i> 
of  this  section. 

(2)  When  a  grant  is  terminated  pur- 
suant to  paragraph  (b)  (1)  of  this  sec- 
tion, the  grantee  shall  not  incur  new 
obligations  for  the  terminated  portion 
after  the  effective  date,  and  shall  cancel 
as  many  outstanding  obligations  as  pos- 
sible. The  granting  agency  shaU  allow 
full  credit  to  the  grantee  for  the  Federal 
share  of  the  noncancellable  obligations 
properly  incurred  by  the  grantee  prior 
to  termination. 

Subpart  N — Forms  for  Applying  for  Grants 

§  74.120     Scope  of  subpart. 

(a)  Tins  subpart  promulgates  forms 
and  instructions  to  be  used  by  govern- 
mental organizations  (except  hospitals 
and  institutions  of  higher  education  op- 
erated by  a  government)  in  applying  to 
HEW  for  grants.  This  sul»>art  is  not  ap- 
plicable, however,  to  those  formula  grant 
programs  which  do  not  require  ajwll- 
cants  to  app^  to  HEW  for  funds  on  a 
project  basis. 

(b)  This  subpart  permits  granting 
agencies  to  prescribe  the  form  of  mppU- 
caUons  by  nongovernmental  organiaa- 
tlons  (including  hospitals  and  InsUta- 
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tions  of  higher  education  operated  by  a 
government) ,  but  prescribes  the  use  of  a 
standard  facesheet  for  certain  of  these 
applications. 

§  74.121      Authorized  forms  and  instruc- 
tions. 

(a)  Governmental  organizations.  (1) 
In  applying  to  HEW  for  grants,  govern- 
mental organizations  shall  use  only  the 
forms  specified  in  §§  74.122  through 
74.126  inclusive,  and  such  supplemen- 
tary or  other  forms  as  may  from  time  to 
time  be  prescribed  by  the  granting 
agency  with  the  approval  of  OGPM  and 
OMB. 

(2)  Governmental  applications  shall 
submit  the  original  and  two  copies  of 
their  applications.  However,  granting 
agencies  may  waive  the  requirement  for 
the  second  copy,  or  both  copies,  when 
not  needed. 

(3)  Governmental  applicants  shall 
follow  all  applicable  standard  instruc- 
tions promulgated  by  OMB  for  use  in 
connection  with  the  forms  specified  in 
9  74.122  through  S  74.26.  inclusive. 
Granting  agencies  may  promulgate  sub- 
stantive supplementary  instructions  only 
with  the  approval  of  OGPM  and  OMB. 

(4)  Except  as  provided  by  9  74.106  all 
requests  by  governmental  grantees  for 
renewals,  revisions  continuations,  and 
augmentations  (i.e.,  supplements)  to  ap- 
proved grants  shall  be  submitted  on  tlie 
same  form  as  the  original  application. 
For  those  purposes,  only  the  SF  424  and 
the  affected  pages  of  the  forms  should 
be  submitted. 

(b)  Nongovernmental  organizations. 
Nongovernmental  organizations  shall 
use  application  forms  prescribed  by  the 
granting  agency,  except  that  the  face- 
sheet  of  such  applications  shall  be 
Standard  Form  424  for  grants  under  pro- 
grams covered  by  Attachment  A,  f^art  1. 
of  OMB  Circular  No.  A-95. 

§  74.122     Preapplications     for     Federal 
Assistance. 

fa>  The  Preapplication  for  Federal 
Assistance  form  prescribed  by  Attach- 
ment M  of  General  Services  Administra- 
tion Federal  Management  Circular  74-7 
shall  be  used  to: 

(1)  Establish  communication  between 
the  applicant  and  the  granting  agency; 

(2)  Determine  the  applicant's  eligi- 
bility, 

(3)  Determine  how  well  the  project 
can  compete  with  similar  applications 
from  others;  and 

(4)  Eliminate  any  proposals  which 
have  little  or  no  chance  for  Federal  fund- 
ing before  applicants  incur  significant 
expenditures  for  preparing  an  applica- 
tion. 

(b)  Preapplication  shall  be  manda- 
tory when  the  potential  applicant  is  a 
governmental  organizatiMi  and  the  pro- 
posed project  would  require  more  than 
$100,000  of  Federal  funding  for  construc- 
tion, land  acquisition,  or  land  develop- 
ment. The  granting  agency  may  require 
preapplications  from  any  type  of  orga- 
nization, for  any  type  of  project,  and 
irrespective  of  the  amount  of  estimated 
Federal  funding.  In  addition  any  govern- 


mental organization  has  the  right  to  sub- 
mit a  preapplication  even  when  not 
required  by  the  granting  agency. 

§  74.123     Notice   of    Preapplication    Re- 
view Action. 

The  Notice  of  Preapplication  Review 
Action  form  prescribed  by  Attachment 
M  of  General  Services  Administration 
Federal  Management  (Tlrcular  74-7  will 
be  used  by  granting  agencies  to  inform 
the  applicant  of  the  results  of  the  review 
of  the  preapplications  submitted  to 
them.  The  granting  agency  will  send  a 
notice  to  the  appUcant  originally  w^ithin 
45  days  of  the  receipt  of  the  preapplica- 
tion form.  When  the  review  cannot  be 
made  within  45  days,  the  applicant  will 
be  informed  by  letter  as  to  when  the 
review  will  be  completed. 

§  74.124     Application  for  Federal  Assist- 
ance (Nonconstruction  Programs). 

The  AppUcation  for  Federal  Assistance 
(Nonconstruction  Programs)  form  pre- 
scribed by  Attachment  M  of  G«ieral 
Services  Administration  Federal  Man- 
agement Circular  74-7  shall  be  used  by 
governmental  organizations  in  applying 
for  any  grant  to  which  this  subpart  is 
applicable  except  where  a  form  specified 
in  9  74.125  or  9  74.126  is  to  be  used. 

§  74.125     Application  for  Federal  Assist- 
ance   (for  Construction   Programs). 

The  AM)licatioo  for  Federal  Assistance 
(for  ConstructiMi  Progmms)  form  pre- 
scribed by  Attachment  M  of  General 
Services  Administration  Federal  Man- 
agenment  Circular  74-7  shall  be  used  by 
governmental  organizations  in  applying 
for  any  grant  whose  purpose  is  solely  «• 
primarily  constructicm,  land  acquisition, 
or  land  development. 

§  74.126     Application  for  Federal  Assist- 
ance (Short  Form). 

The  Application  for  Federal  Assistance 
(Short  Form)  form  prescribed  by  At- 
tachment M  of  General  Services  Admin- 
istration Federal  Management  Circular 
74-7  shall  be  used  by  governmental  or- 
ganizations in  applying  for  any  single- 
purpose,  one-time  grant  of  less  than 
$10,000  not  requiring  clearinghouse  ap- 
proval, an  environmental  imp€ict  state- 
ment, or  the  relocation  of  persons,  busi- 
nesses, or  farms.  Granting  agencies  may, 
at  their  discretimi,  authorize  or  prescribe 
this  form  for  applications  for  larger 
amount. 

Subpart  0 — Property 

§  74.130     Scope  of  subpart. 

(a)  This  subpart  sets  fOTth  require- 
ments relating  to  real  property  and  tan- 
gible personal  property,  part  or  all  of 
the  acquisition  cost  of  which  is  eithor 
borne  as  a  direct  cost  by  a  grant  or 
counted  as  a  direct  cost  towards  satis- 
fjing  a  cost-sharing  or  matching  re- 
quirement of  a  grant.  The  subpart  does 
not  apply  to  ( 1 )  real  property  or  tangible 
personal  property  for  wMch  only  d^re- 
ciation  or  use  allowances  are  charged, 
or  *  2 1  real  property  or  tangible  personal 
property  which  is  donated  as  a  third- 
party  in-ldnd  contribution   (as  defined 


in  9  74.51).  or  (3)  tahgitde  perscMial 
property  acquired  primarily  for  sale  or 
rental  rather  than  for  use  In  the  sup- 
ported activities  (see  9  74.46) . 

(b)  This  subpart  also  sets  forth  or  ref- 
erences poUcies  relating  to  Intangible 
personal  property  arising  out  of  activi- 
ties assisted  by  a  grant. 

§  74.131     General. 

Grantees,  subgrantees,  and  cost-tsrpe 
contractors  under  a  grant  managing 
property  subject  to  this  subpart  may 
follow  their  own  property  management 
policies  and  procedures,  provided  they 
observe  the  requirements  of  this  subpart. 
With  respect  to  such  property,  granting 
agencies  will  not  impose  any  require- 
ments not  authorized  by  this  part  xmless 
specifically  required  by  Federal  law. 

§  74.132     DefinitionB. 

As  used  in  this  subpart: 

"AcquisitlOTi"  of  property  includes  pur- 
chase, construction,  or  fabricatiCKi  of 
property. 

"Acquisition  cost"  of  an  item  of  pur- 
chased nonexpendable  personal  property 
means  the  net  invoice  price  of  the  prop- 
erty, including  the  cost  of  modifications, 
attachments,  Eu:cessories,  or  auxiliary  ap- 
paratus necessary  to  make  the  property 
usable  for  the  purpose  for  which  it  was 
acquired.  Other  charges  such  as  the  cost 
of  installatiwi,  transportation,  taxes, 
duty  or  protective  in-transit  insurance, 
shall  be  included  in  or  excluded  from 
the  unit  acquisition  cost  in  accordance 
with  the  regular  accotmting  practices 
of  the  organization  purchasing  the 
property. 

"Expendable  personal  property"  means 
aU  tangible  perscmal  property  other  than 
nonexpendable  personal  property. 

"Nonexpendable  personal  property" 
means  tangible  personal  property  having 
a  useful  life  of  more  than  one  year  and 
an  acquisition  cost  of  $300  or  more  per 
imit  except  that  (H-ganlzations  subject 
to  Cost  Accounting  Standards  Board 
(CASB)  regulations  tnay  use  the  CASE 
standard  of  $500  or  mOTe  per  unit  and 
useful  life  of  two  years.  An  orguiization 
may  use  its  own  definition  of  nonexpend- 
able personal  property  provided  that 
such  definition  would  at  least  include 
all  tangible  personal  property  as  defined 
herein. 

"Personal  property"  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible — having  physical  existence,  or 
intangible — shaving  no  physical  existence, 
such  as  patents,  inventions,  and  copy- 
rights. 

"Real  property"  means  land,  including 
land  improvements,  structures  and  ap- 
purtenances thereto,  but  excluding  mov- 
able machinery  and  equipment. 

"Replacement  property"  means  non- 
expendable personal  property  purchased 
to  take  the  place  of  other  nonexpendable 
personal  property.  To  qualify  as  replace- 
ment property,  it  must  serve  the  same 
function  as  Uie  property  replaced  and 
must  be  of  the  same  nature  or  character, 
although  not  necessarily  of  the  same 
grade  or  quality. 
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§  74.133     Real  property. 

Except  as  otherwise  provided  by  Fed- 
eral law,  real  property  to  which  this  sub- 
part applies  shall  be  subject  to  the  fol- 
lowing requirements,  in  addition  to  ary 
other  requirements  imposed  by  the  terms 
and  conditions  of  the  grant: 

(a)  Title.  Title  to  real  property  ac- 
qaired  by  the  grantee  or  by  the  recipient 
oJ  a  cost-type  procurement  contract 
awarded  by  the  grantee  shall  vest  in  the 
grantee  upon  acquisition.  Title  to  real 
property  acquired  by  a  subgrantee  or  by 
the  recipient  of  a  cost-type  procurement 
contract  awarded  by  a  subgrantee  shall 
vest  in  the  subgrantee  upon  acquisition. 
The  grantee,  or  tiie  subgrantee  through 
the  gnmtee,  may  request  approval  from 
the  granting  agency  to  trarsfer  title  to 
an  eligible  third  party  for  continued  use 
for  authorized  purposes  In  accordance 
with  paragraph  (b)  of  this  section.  If 
such  approval  is  permissible  under  Fed- 
eral law  and  is  given,  the  terms  of  the 
transfer  shall  provide  that  the  transferee 
shall  assume  aU  the  rights  and  obliga- 
tions of  the  transferor  set  forth  in  this 
section. 

(b>  Use.  The  property  shall  be  used  for 
tt^  originally  authorized  purpose  as  long 
as  the  uroperty  is  needed  for  that  pur- 
pose. When  the  property  is  no  longer  so 
needed,  the  grantee,  or  the  subgrantee 
through  the  grantee,  may  request  ap- 
proval of  the  granting  agencv  to  use  the 
property  for  other  purposes.  Use  for  other 
parposes  shall  be  limited  to: 

(1)  Projects  or  artlvltles  supported  by 
other  Federal  grtuits  or  assistarce 
agreements. 

(2)  Projects  or  activities  not  supported 
by  other  Federal  grants  or  assistance 
atreements  but  having,  nevertheless, 
parposes  consistent  with  those  of  the 
legislation  imder  which  the  original  grant 
was  made. 

(c)  Disposition.  When  the  real  prop- 
erty is  no  logger  to  be  used  as  provided 
In  paragraph  (b)  of  this  section,  the 
gnmtee.  or  the  subgrantee  through  the 
subgrantee,  shall  follow  the  disposition 
inetructions  of  the  granting  agency  or 
its  successor  agency.  Those  InstructiMis 
wUl  provide  for  one  of  the  following 
altematlves : 

(1)  The  property  shall  be  sold  under 
gxsldelines  provided  by  the  granting 
agency,  and  the  Federal  Government 
shall  be  paid  an  amount  computed  by 
multiplying  the  Federal  share  of  the 
property  times  the  proceeds  from  sale 
(after  deducting  actual  and  reasonable 
selling  and  fix -up  expenses,  if  any,  from 
the  sales  proceeds).  Proper  sales  proce- 
dures shall  be  used  that  provide  for  com- 
petition to  the  extent  practicable  and  re- 
sist in  the  highest  possible  return. 

(2)  The  grantee  or  subgrantee  shall  be 
permitted  the  option  either  to  sell  the 
property  in  accordance  with  paragraph 
'c)(l)  of  this  section  or  to  retain  title. 
If  title  Is  retained,  the  Federal  Govern- 
ment shall  be  paid  an  amount  computed 
by  multiplying  the  fair  market  value  of 
the  property  by  the  Federal  share  of  the 
prcHierty. 
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^3^  The  grantee  or  subgrantee  shall 
transfer  title  to  the  property  to  the  Fed- 
eral Government  in  accordance  with  in- 
structions provided  by  the  granting 
agency  and  the  grantee  shall  be  entitled 
to  be  paid  an  amount  computed  by  miilti- 
plying  the  current  fair  market  value  of 
the  property  by  the  non -Federal  share 
of  the  property. 

§74.134  Nonexpendable  personal  prop- 
erly—title. 

Title  to  nonexpendable  personal  prop-  ■ 
erty  acquired  by  a  grantee  shall  vest  in 
the  grantee  upon  acquisition.  Title  to 
such  property  acquired  by  a  subgrantee 
or  a  cost-type  procurement  contractor 
under  a  grant  or  subgrant  shall  vest,  up- 
on acquistion,  in  the  grantee,  subgrantee, 
contractor,  or  an  intermediate  awarding 
party,  as  the  non-Federal  parties  in- 
volved may  determine. 

§74.135  Nonexpendable  personal  prop- 
erty—Federal right  to  require  trans- 
fer. 

For  items  of  nonexpendable  personal 
property  having  a  unit  acquisition  cost 
of  $1,000  or  more,  the  granting  agency 
shall  have  the  right  to  require  transfer 
of  the  property.  Including  title  to  the 
property,  to  the  Federal  Government  or 
to  a  non-Federal  party  named  by  the 
granting  agency  when  such  party  is  eli- 
gible under  law  to  be  furnished  the  prop- 
erty. This  right  will  normally  be  exer- 
cised by  HEW  granting  agencies  only 
when  the  project  or  activity  for  which 
the  property  was  acquired  is  transferred 
from  one  grantee  to  another.  The  right 
is  subject  to  the  following  conditions: 

(a)  In  order  to  exercise  the  right,  the 
granting  agency  must  issue  disposition 
instructions  to  the  grantee,  or  to  the 
subgrantee  or  contractor  through  the 
grantee,  before  other  permissible  disposi- 
tion of  the  property  takes  place  and  not 
later  than  the  120th  day  after  the  end 
of  Federal  grant  support  for  the  project 
or  activities  for  which  it  was  acquired.  If 
the  granting  agency  fails  to  issue  dispo- 
sition instructions  within  that  time,  the 
right  shall  lapse. 

(b)  If  the  right  is  exercised,  the 
grantee  shall  be  entitled  to  be  paid  any 
reasonable  shipping  or  storage  costs  in- 
curred, plus  an  amount  computed  by 
multiplying  the  current  fair  market  value 
of  the  property  by  the  non-Federal  share 
of  the  property. 

§  74. 1 36  Nonexpendable  personal  prop- 
erty— use. 

<a>  Nonexpendable  perscMial  property 
which  has  not  been  transferred  pursuant 
to  §  74.135  shall  be  used  in  the  project  or 
activity  for  which  it  was  acquired  as  long 
as  needed,  whether  or  not  the  prolect  or 
program  continues  to  be  supported  by 
Federal  funds.  When  no  longer  needed 
for  the  original  project  or  activity,  the 
property  shall  be  used  in  other  projects 
or  activities  having  a  need  for  the  prop- 
erty and  currently  or  previously  spon- 
sored by  the  Federal  Government,  in  the 
foUowiiig  order  of  priority: 

(1)  Projects  or  activities  currently  or 
previously   sponsored  by   the   granting 


agency  which  awarded  the  grant  under 
which  the  property  was  acquired. 

(2)  Projects  or  activities  ciurently  or 
previously  sponsored  by  other  Federal 
agencies. 

(b)  During  the  time  that  nonexpend- 
able personal  property  is  held  for  use  in 
the  project  or  activity  for  which  It  was 
acquired,  the  grantee,  sutH?rantee,  or  con- 
tractor Bhall  make  it  avEiilable  for  use  in 
other  projects  or  activities  which  it  con- 
ducts if  such  other  use  will  not  interfere 
with  the  work  on  the  project  or  activity 
for  which  the  property  was  originally  ac- 
quired. First  preference  for  such  other 
use  shall  be  given  to  other  projects  or  ac- 
ti\ities  currently  or  previously  sponsored 
by  the  same  granting  agency  which 
awa'-ded  the  grant  under  which  the  prop- 
erty was  acquired;  second  preference 
shall  be  given  to  projects  or  activities 
currently  or  previously  sponsored  by 
other  Federal  agencies;  and  third  prefer- 
ence shall  be  given  to  projects  or  activi- 
ties not  currently  or  previously  approved 
by  the  Federal  Government. 

§  74.137      Nonexpendable  personal  prop- 
erty— replacement. 

(a)  Nonexpendable  personal  property 
which  is  being  used  in  accordance  with 
§  74.136  or  which  is  exempt  from  that 
section  but  still  subject  to  the  right  in 
§  74.135  may  be  traded  in  for  replacement 
property,  as  defined  in  §  74.132.  Alterna- 
tively, the  property  may  be  sold  sepa- 
rately and  the  proceeds  applied  to  the 
purchase  price  of  such  replacement  prop- 
erty: Provided,  however.  That  the  time 
interval  between  sale  of  the  property  and 
purchase  or  firm  order  for  the  replace- 
ment property  will  not  exceed  30  days  or 
any  longer  interval  authorized  by  the 
granting  ageilcy. 

tb)  If  the  property  is  traded  in,  the 
amount  received  for  trade-in  will  be  con- 
sidered to  be  the  difference  between  the 
amount  that  would  have  been  paid  for 
the  replacement  property  without  a 
trade-in  and  the  amount  actually  paid 
with  the  trade-in.  This  amoimt  plus  the 
additional  outlay  will  constitute  the  full 
acquisition  cost  of  the  replacement  prop- 
erty for  the  purposes  of  paragraph  (d)  of 
this  section  and  §  74.147. 

(c)  Except  as  provided  in  S  74,140,  If 
the  property  replaced  is  sold  separately 
and  the  proceeds  from  sale  exceed  the 
acquisition  cost  of  the  replacement  prop- 
erty, the  granting  agency  shall  be  paid 
an  amount  calculated  by  multiplying  the 
excess  proceeds  by  the  Federal  share  of 
the  property  replaced. 

(d)  Replacement  property  acquired 
pursuant  to  this  section  shall  be  subject 
to  the  same  use,  disposition,  and  oiher 
provisions  of  this  subpart  that  would 
apply  to  the  property  replaced.  Where 
applicability  of  a  provision  depends  upon 
the  acquisition  cost  of  property,  the  ac- 
quisition  cost  of  the  original  property 
shall  be  used  to  determine  whether  the 
provision  applies  unless  the  additional 
outlay  for  the  replacement  property,  if 
any,  is  also  supported  by  an  HEW  grant. 
In  the  latter  case,  the  full  acquisition 
cost  of  the  replacement  property  (the 
amoimt  for  the  replaced  property  plus 
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the  additional  outlay)  shall  be  used  to 
determine  whether  the  provision  appUes. 

§  74.138     Nonexpendable  personal  prop- 
erty ^-disposition. 

When  nonexpendable  personal  prop- 
erty can  no  longer  be  used  as  provided 
in  §  74.136,  disposition  of  the  property 
shall  be  made  as  follows : 

(a)  Property  vnth  a  unit  acquisition 
cost  of  less  than  $1,000.  "Rie  property 
may  be  sold  or  used  for  other  activities 
without  compensation  to  the  Federal 
Government.  In  the  case  of  property  ac- 
quired under  a  subgrant  or  cost-type 
contract,  the  non-Federal  parties  in- 
volved shall  determine  amongst  them- 
selves who  shall  have  the  right  to  sell 
or  use  the  property. 

(b)  Property  with  a  unit  acquisition 
cost  of  $1,000  or  more.  The  property  may 
be  retained  for  other  uses,  provided  the 
granting  agency  or  its  successor  is  paid 
an  amount  calculated  by  multiplying  the 
current  fair  market  value  of  the  prop- 
erty by  the  Federal  share  of  the  prop- 
erty. In  the  case  of  property  acquired 
under  a  subgrant  or  cost-type  contract, 
the  non-Federal  parties  involved  shall 
determine  amongst  themselves  who  shall 
have  the  first  option  to  retain  the  prop- 
erty. If  the  property  has  further  use 
value  but  is  not  needed  by  any  of  the 
parties  involved,  the  grantee  shall  re- 
quest disposition  instructions  from  the 
granting  agency.  Normally,  the  granting 
agency  will  issue  Instructions  to  the 
grantee  within  120  days  after  receipt  of 
the  request.  The  following  procedures 
shall  govern: 

'  1  >  If  the  grantee  is  so  instructed  or 
if  disposition  instructions  are  not  issued 
within  the  120  day  period,  the  property 
shall  be  sold  and  the  granting  agency 
shall  be  paid  an  amount  calculated  by 
multiplying  the  sales  proceeds  by  the 
Federal  share  of  the  property.  However, 
$100  or  10  percent  of  the  total  sales  pro- 
ceeds, whichever  is  greater,  may  be  de- 
ducted and  retained  from  that  amount 
for  selling  and  handling  expenses. 

<2)  It  the  grantee  Is  instructed  to  have 
the  property  shipped  elsewhere,  the 
grantee  shall  be  entitled  to  be  paid  any 
reasonable  shipping  or  interim  costs  in- 
curred, plus  an  amount  computed  by 
multiplying  the  current  fair  market 
value  of  the  property  by  the  non-Federal 
share  of  the  property. 

(3)  If  the  grantee  is  instructed  to  dis- 
pose of  the  property  otherwise,  the 
grantee  shall  be  entitled  to  be  reim- 
bursed by  the  granting  agency  for  any 
costs  incurred  in  such  disposition. 

(c)  Z>ate  o/ dtspoisttion.  (1)  Disposition 
of  property  subject  to  Paragraph  (a)  of 
this  section  shall  be  considered  to  occur 
on  the  date  the  property  can  no  longer 
be  used  in  projects  or  activities  currency 
or  previously  sponsored  by  the  Federal 
Government. 

(2)  Disposition  of  property- subject  to 
paragraph  <b>  of  this  section  shall  be 
considered  to  occur  on  the  earliest  of  the 
following:  (i)  The  date  the  Federal  Qov- 
'^'  emment  is  compensated  for  Its  share  of 
the  fair  market  value  or  (11)  the  date  the 
property  is  determined  to  have  no  fur- 


ther use  value  or  tiiit  the  date  the  prop- 
erty leaves  the  physical  possessicm  of  the 
grantee  and  the  subgrantees  or  contrac- 
tors, if  any,  who  acquired  or  used  the 
property.  However,  replacement  of  pn^- 
erty  pursuant  to  §  74.137  will  not  be  con- 
sidered a  disposition  of  the  property  that 
was  replaced. 

§  74.139      Nonexpendable  pergonal  prop- 
erty—procedural requirements. 

Procedures  for  managing  nonexpend- 
able pereonal  property  subject  to  this 
subpart  shall,  as  a  minimum,  meet  the 
requirements  listed  in  this  sectic«i.  These 
requirements  shall  be  observed  until  the 
date  of  disposition  of  the  property,  de- 
termined in  accordance  with  §  74.138 tc ) , 
or  until  the  property  is  replaced  pursu- 
ant to  §  74.137.  In  addition,  the  prop- 
erty records  required  by  paragraph  (a) 
of  this  section  shall  be  subject  to  the  re- 
tention and  access  requirements  of  Sub- 
part D  of  this  part.  In  the  case  of  prop- 
erty in  the  hands  of  subgrantees  or  cost- 
type  contractors,  the  grantee  is  responsi- 
ble for  ensuring  that  these  requirements 
are  met,  regsu-dless  of  whether  the  pro- 
cedures themselves  are  performed  by  the 
contractor,  subgrantee  or  grantee  or  by  a 
combination  of  the  parties  involved. 

(a»  Property  records  shall  be  main- 
tained accurately  and  shall  include: 

<  1 1  A  description  of  the  property,  in- 
cluding manufacturer's  model  number, 
if  any. 

(2)  An  identification  number,  such  as 
the  manufacturer's  serial  nimiber. 

(3)  Identification  of  the  grant  under 
which  the  property  was  acquired. 

(4)  Whether  title  vests  in  the  grantee, 
subgi-antee,  or  contractor. 

(5)  Acquisition  date  and  unit  acquisi- 
tion costs.  If  replacement  property,  a 
cross  reference  to  the  property  records 
of  the  pr(H)ertv  replaced. 

1 6 1  The  Federal  share  of  the  property 
as  determined  in  accordance  with 
§§  74.142  through  74.148. 

(7)  Location,  use  and  condition  of  the 
property  and  the  date  this  information 
vras  reported. 

(8>  Ultimate  disposition  data,  mclud- 
mg  date  of  disposition  and  selling  price 
or  the  method  used  to  determine  current 
fair  market  value  if  the  granting  agency 
was  compensated  for  the  Federal  share 
of  that  value.  If  the  property  was  re- 
placed pursuant  to  §  74.137,  in  lieu  of  the 
preceding  disposition  data,  data  on  tiie 
trade-in  or  sale  and  a  cross  reference  to 
the  property  records  of  the  replacement 
property. 

(b)  A  physical  taventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  cmce 
every  two  years  to  verify  the  existence, 
currentr  utilization,  and  continued  need 
for  the  property.  Any  differences  be- 
tween quantities  determined  by  the  phy- 
sical inspection  and  those  shown  in  the 
accounting  records  shall  be  investigated 
to  determme  t^e  causes  of  the  differ- 
ences. 

(c)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  property. 
Any  loss,  damage,  or  theft  of  nonex- 


pendable personal  property  shall  be  in- 
vestigated and  fully  documented. 

(d)  Adequate  maintenance  procedures 
shall  be  Implemented  to  keep  the  prop- 
erty m  good  condition. 

(e)  Where  sale  of  the  property  is  au- 
thorized or  required,  proper  selling  pro- 
cedures shall  be  established  which  will 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest  pos- 
sible return. 

§  74.140  Exemptions  for  nonexpend- 
able personal  property  acquired 
under  grants  subject  to  certain  stat- 
utes. 

Some  Federal  statutes  (e.g..  Pub.  L. 
83-934.  42  U.S.C.  1892)  provide  that,  m 
grants  for  the  conduct  of  certam  speci- 
fied activities  at  certain  specified  kmds 
of  institutions  or  organizations,  granting 
agencies  shall  have  authority  to  vest  title 
to  equipment  purchased  with  the  grant 
fimds  in  such  an  institution  or  organi- 
zation without  further  obligation  to  the 
Federal  Government  or  on  such  terms 
and  conditions  as  deemed  appropriate. 
Nonexpendable  personal  property  pur- 
chased by  such  an  institution  or  orga- 
nization under  a  grant  subject  to  such  a 
statute  shall  be  exempt  from  S§  74.136. 
74.137(c).  74.138.  and  74.139.  For  the 
purposes  of  §  74.135(a).  disposition  of 
such  property  shall  be  considered  to  take 
place  when  the  property  is  no  longer 
needed  for  the  project  or  activities  for 
which  it  was  acquired. 

§  74.141      Expendable  personal  property. 

<a  t  Title  to  expendable  personal  prop- 
erty acquired  by  a  grantee  shall  vest  m 
the  grantee  ui>on  acquisition.  Title  to 
such  property  acquired  by  the  recipient 
of  a  subgrant  or  of  a  cost-type  procure- 
ment contract  awarded  imder  a  grant 
or  subgrant  shall  vest  in  the  grantee,  the 
recipient,  or  an  intermediate  awarding 
party,  as  the  non-Federal  parties  in- 
volved may  determine. 

<.b'  If  there  is  a  residual  inventory  of 
such  property  exceeding  $1,000  in  total 
aggregate  fair  market  value  upon  termi- 
nation or  completion  of  the  grant,  sub- 
grant,  or  cost-type  contrswit  for  which  it 
was  acquired  smd  the  property  Is  not 
needed  for  any  other  project  or  activity, 
currently  or  previously  sponsored  by  the 
Federal  Government  the  property  shaU 
either  be  retained  for  use  in  other  activi- 
ties or  be  sold.  In  either  case,  the  grant- 
ing agency  shall  be  paid  an  amount  com- 
puted by  multiplying  the  current  fair 
market  value  or  the  proceeds  from  sale 
by  the  Federal  share  of  the  property.  If 
the  property  is  sold,  ten  percent  of  the 
proceeds  may  be  deducted  and  retained 
from  the  amount  otherwise  due  the 
granting  agency,  for  selling  and  hand- 
ling expenses. 

§  74.142     Federal   share   of   property — 
general. 

(a)  Several  sections  of  this  subpart  re- 
quire a  determinaticm  of  the  Federal  (or 
n<m-Federal)  share  of  real  or  tangible 
personal  property.  Sections  74.143 
through  74.148  set  forth  rules  by  which 
such  a  deteroiinatlon  shall  be  made. 
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These  rules  are  intended  to  produce 
equitable  results  that  are  independent  of 
whether  the  accounting  system  of  the 
grantee  or  any  other  party  involved 
charges  the  acquisition  cost  of  an  item 
of  property  to  HEW  funds,  to  required 
cest-sharing  or  matching,  or  partly  to 
each.  To  this  end.  the  rules  provide  that 
the  Federal  share  of  property  shall  be 
the  same  as  the  granting  agency's  share 
of  the  acquiring  party's  total  costs  under 
the  grant. 

<b)  In  all  calculations  pursuant  to 
these  rules,  the  vaJue  of  third-party  in- 
ktad  contributions  (as  defined  in  Sub- 
part G  of  this  part)  is  excluded,  since 
those  contributions  do  not  make  the 
donor  a  party  to  the  acquisition  of  the 
property  and  are  not  part  of  the  Federal 
aad  non-Federal  funds  used  for  the  ac- 
tual outlays  of  the  acquiring  party. 

(c)  These  calculations  also  exclude 
project  costs  which  are  neither  borne 
by  an  HEW  grant  nor  required  to  meet 
a  cost-sharing  or  matching  requirement 
of  an  HEW  grant.  The  purpose  of  this 
exclusion  is  to  make  it  unnecessary  for 
the  grantee  or  others  to  report  or  ac- 
count for  such  costs  merely  in  order  to 
calculate  the  Federal  and  non-Federal 
shares  in  property.  It  is,  of  course,  recog- 
nized that  a  portion  of  the  acquisition 
cost  of  property  acquired  for  a  project 
may  constitute  voluntary  cost-sharing 
Of  overmatching,  or  may  otherwise 
ntlther  be  borne  by  a  grant  nor  counted 
towards  a  cost-shafing  or  matching  re- 
qvlrement  of  a  grant.  Accordingly,  pro- 
vision Is  made  for  appropriate  reductions 
to  the  Federal  share  of  the  property  in 
such  cases.  (See  S  74.146). 

§f74.143     Federal  share  of  properly  ac- 
quired by  a  grantee. 

Except  as  explained  in  9  74.146  through 
74.14fl,  the  Federal  share  of  real  or  tan- 
gible personal  property  acquired  by  a 
grantee  shall  be  the  same  as  the  granting 

Sency's  share  of  the  grantee's  costs  un- 
r  the  grant  and  shall  be  calculated  as 
f<ttlow8: 

(a)  Determine  the  total  costs  incurred 
by  the  grantee  which  were  either  borne 
by  the  grant  or  coiuited  toward  meeting 
a  cost-sharing  or  matching  requirement 
of  the  grant.  Include  costs  Incurred  by 
SBbgrantees  only  to  the  extent  they 
iwre  paid  for  by  the  grantee. 

<b)  Divide  the  figure  determined  in 
acc(M-dance  with  paragraph  (a)  of  this 
section  into  the  amount  of  those  costs 
borne  by  the  HEW  grant. 

§  74.144     Federal  share  in  property  ac- 
quired by  a  subgranlee. 

Except  as  explained  in  S  74.146  through 
74.148,  the  Federal  share  of  real  or  tan- 
gible personal  property  acquired  by  a 
subgrantee  shall  be  the  same  as  the 
granting  agency's  share  of  the  sub- 
grantee's  costs  xmder  the  grant  and  shall 
be  calculated  as  follows  : 

(a)  Determine  the  granting  agency's 
share  of  the  grantee's  costs  in  accord- 
aoce  with  $  74.143. 

(b)  Determine  the  grantee's  share  of 
the  subgrantee's  costs.  Exclude  all  sub- 
grantee  costs  that  are  not  ultimately 
borne  by  or  counted  towards  a  cost-shar- 
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ing  or   matching   requirement  of   the 
HEW  grant- 

(c)  Multiply  the  ratios  obtained  in 
paragraphs  (a)  and  (b)  of  this  section. 
Fbr  example,  if  the  granting  agency 
bears  50  percent  of  the  grantee's  costs 
under  the  grant  (paragraph  (a) )  and  the 
grantee  bears  50  percent  of  the  sub- 
grantee's  costs  under  the  HEW  grant 
(paragraph  (b) ) ,  the  Federal  share  of 
the  subgrantee's  costs  and  of  property 
acquired  by  that  subgrantee  shall  be  25 
percent. 

(d)  If  the  property  was  acquired  un- 
der a  lower  tier  subgrant  (i.e.,  a  sub- 
grant  under  a  subgrant),  continue  the 
preceding  procedure  as  far  as  necessary 
by  multiplying  the  share  last  obtained 
times  the  subgrantee's  share  of  the  costs 
of  the  lower  tier  subgrantee. 

§  74.145  Federal  share  of  property  ac- 
quired by  a  cost-type  procurement 
contractor  under  a  grant  or  subgrant. 

The  Federal  share  of  real  or  tangible 
personal  property  acquired  by  the  re- 
cipient of  a  cost-type  procurement  con- 
tract awarded  by  the  grantee  or  a  sub- 
grantee shall  be  determined  as  if  the 
ccBitractor  were  a  subgrantee. 

§74.146  Federal  share  of  property  ac- 
quired only  in  part  under  a  grant. 

If  only  a  portion  of  the  acquisition 
cost  of  an  item  of  real  or  tangible  per- 
sonal property  Is  borne  by  a  grant  or 
counted  toward  meeting  a  cost-sharing 
or  matching  requirement  of  a  grant,  the 
Federal  share  in  that  item  of  property 
shall  be  calculated  as  follows: 

(a)  Divide  the  total  acquisition  cost 
of  the  property  Into  the  amount  of  that 
cost  borne  by  the  grant  or  counted  to- 
ward meeting  a  cost-sharing  or  match- 
ing requirement  of  the  grant.  For  ex- 
ample, if  the  property  cost  $10,000  and 
$5,000  of  that  cost  was  neither  borne  by 
the  grant  nor  required  to  meet  a  cost 
sharing  or  matching  requirement  then 
count  only.one-half . 

(b)  Multiply  the  ratio  obtained  in 
paragraph  (a)  of  this  section  by  the 
Ffederal  share  of  the  costs  of  the  grantee, 
subgrantee,  or  cost-type  contractor  de- 
termined in  accordance  with  §§  74.143- 
74.145. 

§74.147  Federal  share  of  replacement 
property. 

The  Federal  share  of  replacement 
property  shall  be  calculated  as  follows: 

(a)  Determine  the  Federal  share  in 
the  property  replaced. 

<b)  Divide  the  full  acquisition  cost  of 
the  replacement  property  into  the 
amount  received  for  trade-in  of  the 
property  replaced  or  the  proceeds  from 
sale  of  that  property  (less  any  reasonable 
and  necessary  selling  expenses) . 

(c)  Multiply  the  ratios  obtained  in 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  If  the  additional  outlay  for  the 
replacement  property  is  also  supported 
ixy  an  HEW  grant,  determine  the  Federal 
share  in  the  property  resulting  from  that 
support  (calculated  as  explained  in 
§  74.146)  and  add  that  share  ratio  to  the 
share  ratio  calculated  in  paragraph  (c) 
of  this  section. 


§  74.I4S     Federal     share     of     property 
under  annual  grants. 

Where  grant  support  Is  continued  or 
renewed  on  an  annual  or  essentially  an- 
nual basis,  the  Federal  shsire  of  real 
property  or  tangible  personal  property 
shall  be  based  on  grantee  costs  pertain- 
ing to  (a)  the  grant  funding  period  or 
periods  in  which  the  grantee  incurs  the 
obligation  or  obligations  resulting  in  the 
acquisition  of  the  property  or  (b)  tn  the 
case  of  property  acquired  under  a  sub- 
grant  the  grant  funding  period  in  which 
the  grantee  awards  the  subgrant  which, 
directly  or  through  another  subgrant, 
gives  rise  to  the  acquisition  of  the  prop- 
erty. 

§  74.149     Division  of  non-Federal  share 
of  market  value  or  proceeds. 

In  the  case  of  real  property  or  tan- 
gible personal  property  acquired  under 
a  subgrant  or  cost-type  contract  under 
a  grant,  the  division  of  the  non-Federal 
share  of  the  market  value  or  proceeds 
from  sale  of  the  properly?  among  the 
grantee,  the  recipient  ot  the  subgrant 
or  contract,  and  any  intermediate  recip- 
ients, upon  disposition  of  the  property 
pursuant  to  this  subpart,  shall  be  a  mat- 
ter for  the  non-Federal  parties  involved 
to  determine. 

§  74.150     Inventions  and  patents. 

HEW's  regulations  on  inventions  and 
patents  arising  out  of  activities  assisted 
by  a  grant  are  set  forth  in  Parts  6  and  8 
of  this  tiUe. 

§  74.151     Copyrights. 

(a)  When  copyrightable  material  is 
developed  in  the  cotuse  of  or  imder  a 
grant  or  subgrant  to  a  government,  the 
government  which  developed  the  work  is 
free  to  copyright  it  or  to  permit  others  to 
do  so. 

(b)  Unless  otherwise  provided  by  the 
terms  and  conditions  of  the  HEW  grant, 
when  copyrightable  material  is  developed 
in  the  course  of  or  under  a  grant  or  sub- 
grant  to  a  nongovernmental  organiza- 
tion, the  grantee  or  subgrantee  \rtilch  de- 
veloped the  work  is  free  to  copyright  It  or 
to  permit  others  to  do  so. 

(c)  If  the  work  Is  developed  under  a 
subgrant,  the  subgrantee's  rights  pursu- 
ant to  paragraphs  (a)  and  <b)  of  this 
section  shall  be  subject  to  any  prohibi- 
tions or  restrictions  of  the  grantee  which 
may  have  been  part  of  the  terms  of  the 
subgrant. 

(d)  If  any  material  developed  tn  the 
course  of  or  under  a  grant  or  subgrant  is 
copyrighted,  HEW  shall  have  a  royalty- 
free,  nonexclusive  and  irrevocable  license 
to  reproduce,  publish,  or  otherwise  use, 
and  to  authorize  others  to  use,  the  work 
for  Government  purposes. 

§  74.152      Right   of    grantees   to   imptoae 
additional  requirements. 

With  respect  to  any  property  subject 
to  this  subpart  which  is  acquired  or  de- 
veloped imder  a  subgrant  or  a  contract 
under  a  grant  or  subgrant,  the  grantee  is 
not  prohibited  by  this  subpart  from  im-  • 
posing  additional  requirements  not  in- 
consistent with  the  requirements  in  this 
subpart  or  in  other  terms  and  conditions 
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of  the  grant  For  example,  the  grantee 
may  prohibit  subgrantees  from  using  real 
property  acquired  under  a  subgrant  for 
any  project  or  activity  other  than  the 
one  originally  authorized  unless  the 
grantee,  as  well  as  the  granting  agency, 
gives  its  approval  (see  §  74.133(b)). 

Subpart  P — Procurement  Standards 

§  74.160     Scope  of  subpart;  terminology. 

(a)  This  subpeurt  provides  standards 
for  use  by  grantees  and  subgrantees  to 
establishing  procedures  for  the  procure- 
ment of  supplies,  equipment,  construc- 
tion, and  other  services  whose  cost  is 
either  borne  as  a  direct  cost  by  a  grant  or 
counted  as  a  direct  cost  towards  satisfy- 
ing a  cost-sharing  or  matching  require- 
ment of  a  grant.  Except  where  stated 
otherwise  (see  §74.166),  this  subpart 
does  not  apply  to  the  awarding  of  sub- 
grants. 

(b)  The  standards  In  this  subpart  are 
totended  to  Insure  that  materials  and 
services  procured  under  HEW  grants  and 
subgrants  are  obtained  tn  an  effeetlve 
manner  and  In  compliance  with  the  pro- 
visions of  applicable  Federal  law  and  Ex- 
ecutive Orders. 

(c)  The  term  "procuring  party.-  as 
used  to  this  subpart,  means  the  grantee 
or  the  subgrantee,  whichever  Is  making  a 
procurement  that  Is  subject  to  this  sub- 
part. 

§  74.161      General. 

(a)  Procuring  parties  may  use  their 
own  procurement  policies,  provided  that 
procurements  and  procedures  subject  to 
this  subpart  are  made  to  accordance  with 
the  standards  set  forth  to  this  subpart 

(b)  Hie  standards  contatoed  to  this 
subpart  do  not  relieve  the  procuring 
party  of  the  contractual  responsibilities 
aristog  \mder  its  contracts.  The  procur- 
ing party  is  the  responsible  authority, 
without  recourse  to  HEW.  regarding  the 
settlement  and  satlsfactkm  of  all  con- 
tractual and  admtoistratlve  Issues  aris- 
ing out  of  procurements  that  are  subject 
to  this  subpart  This  tocludes  but  Is  not 
limited  to:  Disputes,  claims,  protests  of 
award,  source  evaluation,  or  other  mat- 
ters of  a  contractual  natiu-e.  Matters 
concerning  violation  of  law  are  to  be  re- 
ferred to  such  local.  State,  or  F^eral 
authority  as  may  have  premier  jurisdic- 
tl<xi. 

§  74.162     Code  of  conduct. 

(a)  The  procurtog  party  shall  mam- 
tato  a  code  or  standards  of  conduct  that 
shall  govern  the  performance  of  its  o£B- 
cers,  employees  or  agents  engaged  to  the 
awardtog  and  admmistration  of  con- 
tracts that  are  subject  to  this  subpart. 
Ilie  code  or  stsmdards  shall  provide  for 
disciplinary  actions  to  be  applied  for  vio- 
lations of  the  code  or  standards  by  the 
procuring  party's  oflflcers.  employees,  or 
agents.  For  governmental  procuring  par- 
ties, such  disciplinary  actions  are  re- 
quired only  to  the  extent  otherwise  per- 
missible under  the  government's  laws, 
rules,  or  regulations,  but  to  the  extent 
so  permissible,  shall  also  toclude  disci- 
plinary actions  to  be  applied  for  viola- 
tions by  contractors  or  their  agents. 


The  procuring  party's  offic^^  employ- 
ees or  agents  shall  neither  solicit  nor  ac- 
cept gratuities,  favors,  or  anjrthtog  of 
monetary  value  from  contractors  or  po- 
tential contractors. 

(c)  No  employee,  officer,  or  agent  of  a 
nongovernmental  procuring  party  shall 
participate  to  the  selectkxi.  award,  or 
admtoistration  of  a  contract  subject  to 
this  subpart  where,  to  his  or  her  knowl- 
edge, tuiy  of  the  following  has  a  finan- 
cial toterest  to  that  contract: 

(1)  The  employee,  officer,  or  agent; 

(ii)  Any  member  of  his  or  her  immte- 
diate  family; 

(ill)  His  or  her  partner; 

(iv)  An  organization  to  which  any  ot 
the  above  is  an  officer,  director,  m'  em- 
ployee; 

(v)  A  person  or  organization  with 
whom  any  of  the  above  todlvlduals  Is 
negotiattog  or  has  any  arrangement  con- 
cemtog  prospective  employment. 

§  74.163     Free  competition. 

(a)  All  procuremttit  transactions  shall 
be  ccmducted  to  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition. 

(b)  The  procurtog  party  should  be 
alert  to  organlzatl(»ial  conflicts  of  toter- 
est or  noncompetitive  practices  among 
cOTitractors  that  may  restrict  or  elimi- 
nate competition  or  otherwise  restrato 
trade.  In  particular,  a  contractor  that 
develops  or  drafts  specifications,  re- 
quirements, a  statement  of  work,  an  to- 
vltatlon  for  bids  or  a  request  for  pro- 
poMds  for  a  particular  procuremoit  by  a 
ncmgovemmental  procurtog  party  should 
be  excluded  from  competing  for  that 
procurement 

(c)  SoUcitations  shall  clearly  set  forth 
all  requirements  that  the  bidder/offerer 
must  fulfiill  to  order  for  his  bid/offer  to 
be  evaluated.  Awards  shall  be  made  to 
the  responsible  bidder/offeror  whose 
bid/offer  is  responsive  to  the  solicitation 
and  is  most  advantageous  to  the  proctur- 
tog  party,  price  and  other  factors  con- 
sidered. Factors  such  as  discounts,  trans- 
portation costs,  and  taxes  may  be  con- 
sidered to  determining  the  lowest  bid. 
Any  and  all  bids/offers  may  be  rejected 
when  it  is  to  the  procuring  party's  toter- 
est to  do  so,  and.  to  the  case  ot  govern- 
mental procurtog  parties,  such  rejections 
are  to  accordance  with  the  government's 
applicable  law,  rules,  or  regulatl<ms. 

§  74.164      Procedural  requirements. 

The  procurtog  party  shall  establish 
procurement  procedures  which  provide 
for  as  a. minimum,  the  following: 

(a)  Proposed  procurement  actions 
shall  follow  a  procedure  to  assure  that 
unnecessary  or  duplicative  items  are  not 
purchased.  Where  appropriate,  an  analy- 
sis shall  be  made  of  lease  and  purchase 
alternatives  to  determtoe  which  would 
be  the  most  economical,  practical  pro- 
curement. 

(b)  Solicitations  for  goods  and  serv- 
ices shall  be  based  upon  a  clear  and  ac- 
curate description  of  the  technical  re- 
quirements for  the  material,  product  or 
service  to  be  procured.  Such  description 


shall  not,  to  competitive  procurements, 
contato  features  which  unduly  restrict 
competition.  "Brand  name  or  equal" 
descrtotlon  may  be  used  as  a  means  to 
define  the  performance  or  other  salient 
requirements  of  a  proctirement  and 
when  so  used,  the  specific  feattu-es  of 
the  named  brand  which  must  be  met  by 
bidders/offen>rs  should  be  clearly  speci- 
fied. 

(c)  Where  applicable,  section  7(b)  of 
the  Indian  Self-Determmation  and  Edu- 
cation Assistance  Act  (25  UJ3.C.  450e 
(b) )  shall  be  observed. 

(d)  Positive  efforts  shall  be  made 
by  procuring  parties  to  utilize  small 
bustoess  and  mtoority -owned  bustoess 
sources  of  supplies  and  services.  Such 
^orts  should  aUow  these  sources  the 
maximum  feasible  opportunity  to  com- 
pete for  contracts  subject  to  this  sub- 
part. 

(e)  The  type  of  procuring  Instruments 
used,  e.g.,  fixed-price  contracts,  cost  re- 
imbursable contracts,  purchase  orders. 
Incentive  contracts,  shall  be  determtoed 
by  the  procuring  party  but  must  be  ap- 
propriate for  the  particular  procure- 
ment and  for  promoting  the  best  toterest 
of  the  grant  project  or  program  to- 
volved.  The  "cost-plus-a-pCTcenatge-of- 
cost"  method  of  contracting  shall  not  be 
used. 

(f )  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
tindw  the  terms  and  conditions  of  a 
proposed  proctirement.  CtHisideratlon 
shall  be  given  to  such  matters  as  con- 
tractor integrity,  recwtl  o*  past  perform- 
ance, financial  and  technical  resources 
or  accessibility  to  other  necessary  re- 
sources. 

(g)  The  following  shall  be  subject  to 
prior  approval  at  the  discretion  of  the 
granting  agmcy  If  the  aggregate  ex- 
penditure Is  expected  to  exceed  $5,000: 

(1)  Any  propoeed  sole  source  contract; 

(2)  any  pHiopoeed  contract  to  be  awarded 
by  a  nwigovemmental  procuring  perty 
where  only  one  bid  or  proposal  has  been 
received. 

(h)  Nongovernmental  procuring  par- 
ses should  make  some  form  of  price  or 
cost  Sknalysis  to  connection  with  every 
negotiated  procurement  action.  Price 
analysis  may  be  acc<xnplished  to  vari- 
ous ways,  tocluding  the  comparison  of 
price  quotations  submitted,  market 
prices  and  similar  todicla,  together  with 
discounts.  Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  pro- 
posed by  the  offeror  to  determtoe  reason- 
ableness, allocahllity  and  allowability. 

(1)  Procurement  and  files  for  pur- 
chases m  excess  of  $10,000  shall  include 
the  following: 

(1)  Basis  for  contractor  selection; 

(2)  Justification  for  lack  of  competi- 
tion when  ccMnpetitive  bids  or  offers  are 
not  obtained; 

(3)  Basis  for  award  cost  or  price. 

(j)  A  system  for  contract  suimlnistra- 
tion  shall  be  matotatoed  to  ensure  con- 
tractor conformance  with  toTns,  condi- 
tions and  specifications  of  the  contract, 
and  to  ensure  adequate  and  timely  f  ol- 
lowup  of  all  purchases. 
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§  74.165      Requirement  for  governnienls 
to  use  formal  advertising. 

<a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  In  making  procure- 
ments that  are  subject  to  this  section, 
governmental  procuring  parties  shall  use 
the  formal  advertising  method  of  pro- 
curemoit.  Involving  adequate  purchase 
descriptions,  sealed  bids,  and  public 
opoilngs  of  bids. 

,  (b)  Procurements  may  be  negotiated  If 
it  is  not  practicable  or  feasible  to  use 
formal  advertising.  Generally,  such  pro- 
cur«nents  may  be  negotiated  If  one  or 
more  of  the  f trowing  conditions  prevail: 

(1)  The  public  exigency  will  not  permit 
the  delay  incident  to  advertising. 

(2)  The  material  or  service  to  be  pro- 
cured is  available  from  only  one  person 
or  firm. 

(3)  The  aggregate  amount  involved 
does  not  exceed  $10,000. 

(4)  The  contract  is  for  personal  or  pro- 
fessional services,  or  for  any  service  to  be 
rendered  by  a  university,  college,  or  other 
educational  institution. 

(5)  The  material  or  services  are  to  be 
procured  and  used  outside  the  limits  of 
the  United  States  and  its  possessions. 

(6)  No  su;ceptable  bids  have  been  re- 
ceived after  formal  advertising. 

(7)  The  purchases  are  for  highly  per- 
ishable materials  or  medical  supplies,  for 
material  or  services  where  the  prices  are 
established  by  law,  for  technical  Items  or 
equipment  requiring  standardization  and 
interchangeabfllty  of  parts  with  existing 
equipment,  for  experimental,  devdop- 
mental  or  research  work,  for  supplies 
purchased  for  authorised  resale,  or  for 
technical  or  specialized  supplies  requir- 
ing substantial  initial  Investment  for 
manufacture. 

(8)  Formal  advertising  is  otherwise  not 
practicable  or  feasible,  and  negotiation  Is 
authorized  by  applicable  State,  local,  or 
tribal  law,  rules,  or  regulations. 

(c)  Notwithstanding  the  existence  of 
circumstances  justifying  negotiation, 
competition  shall  be  obtained  to  the 
maximum  extent  practicable. 

(d)  For  every  negotiated  procurement 
In  excess  of  $10,000  by  a  governmental 
procuring  party,  written  justification  for 
the  use  of  negotiation  in  lieu  of  formal 
advertising  shall  be  included  in  the  gov- 
ernment's procurement  records  and  flies, 
in  addition  to  the  information  required 
by  S  74.164(1).  The  justification  may  be 
on  a  class  basis,  i.e.,  covering  a  group  of 
related  or  similar  contracts,  or  it  may  be 
on  an  individual  contract  basis. 

§  74.166      Contract    anil    Rub(;runl    provi. 
sionN. 

<a)  Scope.  (1)  This  section  sets  forth 
requirements  relating  to  provisions  that 
must  be  included  in  contracts  for  pro- 
curements that  are  subject  to  this  part. 
The  requirements  shall  also  apply  to  sub- 
ccmtracts  of  any  tier  under  such  con- 
tracts, and  the  term  "contracts"  in  this 
section  shall  be  construed  as  including 
subc(»i  tracts. 

(2)  Certain  requirements  in  this  sec- 
tion also  apply  to  subgrants  and  so  state. 

<b)  General.  All  contracts  and  sub- 
grants  shaU  c<mtaln  sufficient  provisions 
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to  define  a  sound  and  complete  agree- 
ment. 

(c)  Administrative  remedies  for  viola- 
tions. Contracts  in  excess  of  $10,000  shall 
contain  contractual  provisions  or  condi- 
tions that  will  allow  for  administrative, 
contraotual  cw  legal  remedies  in  in- 
stances in  which  contractors  violate  or 
breach  contract  terms,  and  provide  far 
such  remedial  actlcois  as  appropriate. 

(d)  Termination  provisions.  Contracts 
in  excess  of  $10,000  shall  contain  suitable 
provisions  for  teijnlnatlon  by  the  award- 
ing party,  including  the  maner  by  which 
termination  will  be  effected  and  the  basis 
for  settlement.  In  addition,  such  con- 
tracts shall  describe  conditions  imder 
which  the  contract  may  be  terminated 
for  default  as  well  as  conditions  where 
the  contract  may  be  terminated  because 
of  circumstances  beyond  the  control  ct 
the  contractor. 

(e)  E.0. 11246.  Where  applicable,  con- 
struction contracts  in  excess  of  $10,000 
shall  contain  a  provision  requiring  com- 
pliance with  Executive  Order  11246,  en- 
titled "Equal  Employment  Opportunity." 
as  amended  by  Executive  Order  11375, 
and  as  supplemented  in  Department  of 
Labor  regulations  (41  CPR  Part  60) . 

(f)  Copeland  Act.  Contracts  or  sul>- 
grants  in  excess  of  $2,000  for  construc- 
tion of  repair  shall  include  a  provision 
for  compliance  with  the  Copeland  "Anti- 
Kick  Back"  Act  (18  U.S.C.  874)  as  sup- 
plemented in  Department  of  Labor  regu- 
lation (29  CPR  Part  3) .  All  suspected  or 
reported  violations  shall  be  reported  to 
the  granting  agency  by  the  grantee  or 
through  the  grantee  and  any  intermedi- 
ate awarding  parties. 

(g)  Davis-Bacon  Act.  When  required 
by  the  Federal  legislation  governing  the 
grant  program,  all  constructi<m  eon- 
tracts  in  excess  of  $2,000  shall  Include  a 
provision  for  compliance  with  the  Davis- 
Bacon  Act  (40  U.S.C.  276  a  to  a7)  86 
supplemented  by  Department  of  Labor 
regulations  (29  CPR  Part  5).  All  sus- 
pected or  reported  violations  shall  be 
reported  to  the  granting  agency  by  the 
grantee  or  through  the  grantee  and  any 
intermediate  awarding  parties. 

(h)  Contract  Work  Hours  and  Safety 
Standards  Act.  All  contracts  subject  to 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327  et  seq.) 
shall  Include  a  provision  requiring  the 
contractor  to  comply  with  the  applicable 
sections  of  the  Act  smd  the  Department 
of  Labor's  Implementing  regulations  (29 
CPR  Parts  5  and  1926) . 

<i)  Inventions  and  patents.  Contracts 
or  subgrants  which  may  give  rise  to  in- 
ventions subject  to  Parts  6  and  8  of  this 
title  shall  include  a  provision  requiring 
compliance  with  those  parts. 

(j)  CZean  Air  and  Water  Acts.  Con- 
tracts and  subgrants  in  excess  of  $100.- 
000  shall  contain  provisions  requiring 
ctffaipliance  with  all  applicable  standards, 
order,  or  regulations  issued  pursuant  to 
the  Clean  Act  of  1970  (42  U.S.C.  1857 
et  seq.)  and  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq.)  a* 
amended.  Violations  shall  be  reported  ta 
writing  by  the  party  awarding  the  con- 
tract or  subcontract  to  the  appropriate 


regional  office  of  the  Environmental 
Protection  Agency,  and  a  copy  of  the  re- 
port shall  be  submitted  to  the  granting 
agency  through  the  intermediate  award- 
ing parties,  if  any. 

Subpart  Q — Cost  Principles 
§74.170     Scope  of  subpart. 

This  subpart  establishes  the  principles 
to  be  used  (except  to  the  extent  incon- 
sistent with  an  applicable  Federal  statute 
or  regulation)  in  determining  costs  ap- 
plicable to  HEW  grants,  and  to  subgrants 
or  cost-type  contracts  under  HEW 
grants. 

§  74.171      Cnintg  to  governmental  organi- 
sations. 

The  principles  to  be  used  in  determin- 
ing the  aUowable  costs  of  activities  con- 
ducted or  administered  by  governmental 
organizations  under  grants  (and  sub- 
grants  or  cost-type  contracts  awarded  to 
them  rmder  grants)  are  set  forth  in  Ap- 
pendix C  to  this  part. 

§  74.172      Cranto  to  institutions  of  hi^lin- 
education. 

<a)  Research  and  development.  The 
principles  for  determining  the  allowable 
costs  of  research  and  development  work 
performed  by  institutions  of  higher  edu- 
cation (other  than  profit-making  insti- 
tutions) imder  grants  (and  subgrants  or 
co6t-t^«  contracts  awarded  to  them 
under  ^Imts)  are  set  forth  in  Part  I  of 
Appendix  D  to  this  part. 

(b)  Training  and  other  educational 
services.  The  principles  for  determining 
the  allowable  costs  of  training  and  other 
educational  services  provided  by  institu- 
tions of  higher  education  (other  than 
profit-making  institutlcms)  under  grants 
(and  subgrants  or  cost-type  contracts 
awarded  to  them  under  grants)  are  set 
forth  In  Part  n  of  Appendix  D  to  this 
part. 

(c)  Other  activities.  Appendix  D  to  this 
part  Shan  be  used  as  a  guide  for  deter- 
mining the  aUowable  costs  of  other  ac- 
tivities conducted  by  Institutions  of 
higher  education  (other  than  profit- 
making  institutions)  \mder  grants  ^anci 
subgrants  or  cost-type  contracts  awarded 
to  them  under  grants) . 

§  74.173     Grants  to-hospilali*. 

(a)  Research  and  development.  The 
principles  for  determining  the  allowable 
costs  of  research  and  development  work 
performed  by  hospitals  under  grants 
(and  subgrants  or  cost-type  contracts 
awarded  to  them  under  grants)  are  set 
forth  in  Appendix  E  to  this  part. 

(b)  Other  activities.  Appendix  E  to  this 
part  shall  be  used  as  a  guide  for  deter- 
mining the  allowable  costs  of  other  ac- 
tivities conducted  by  hospitals  under 
grants  (and  subgrants  or  cost-type  con- 
tracts <i warded  to  them  under  grants^ . 

§  74.174      Grants   to  other   nonprofit   or- 
ganizations. 

(a)  Nonconstruction.  The  principles 
for  determining  the  allowable  costs  of 
activities  cwiducted  by  nonprofit  organi- 
zations other  than  Institutions  of  higher 
education,  hospitals,  and  governmental 
organizations  under  nonconstruction 
grants  (and  nonconstruction  subgrants 
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or  cost-type  contracts  alwarded  to  them 
under  grants)  are  set  forth  in  Appendix 
F  to  this  part. 

(b)  Construction.  Appendix  F  to  thil 
part  shall  be  used  as  a  guide  for  deto"- 
mining  the  allowable  costs  of  work  under 
construction  grants  to  nonprofit  organi- 
zations (other  than  institutions  of  higher 
education,  hospitals  and  governmental 
organizations)  and  any  construction 
subgrants  or  co6t-t3T>e  contracts  award- 
ed to  such  nonprofit  organizations  under 
grants. 

§  74.175      SuligranU    and    cost-type    con- 
tracts. 

(a)  It  should  be  noted  that  the  cost 
principles  applicable  to  a  subgrantee  or 
cost-type  contractor  under  an  HEW 
grant  will  not  necessarily  be  the  same  as 
those  applicable  to  the  grantee.  For  ex- 
ample, where  a  State  government  awards 
a  subgrant  or  cost-type  contract  to  an 
institution  of  higher  education.  Appendix 
D  to  this  part  would  apply  to  the  costs 
Incurred  by  the  institution  of  higher  edu- 
cation, even  though  Appendix  C  would 
apply  to  the  costs  incurred  by  the  State. 

(b)  The  principles  to  be  tised  in  deter- 
mining the  sJlowable  costs  of  work  per- 
formed by  commercial  organlzaldona 
other  than  hospitals  under  cost-type 
contracts  awarded  to  them  under  HEW 
grants  are  set  forth  in  41  CFR  Subpart 
1-15.2. 

§  74.176     GMts  allowable  with  approval. 

Each  set  of  cost  principles  identifies 
certain  costs  that  sire  allowable  to  the 
extent  that  they  are  approved  by  the 
granting  agency.  The  following  proce- 
diares  govern  approval  of  these  costs. 

(a)  When  costs  are  treated  as  Indirect 
costs  (or  are  allocated  pvu^uant  to  a 
government-wide  cost  allocation  plan), 
acceptance  of  the  costs  as  part  of  the  in- 
direct cost  rate  or  cost  allocation  plan 
shall  constitute  approval. 

(b)  When  the  costs  are  treated  as  di- 
rect costs,  they  must  be  approved  In  ad- 
vance by  the  granting  agency.  If  the 
costs  are  specified  in  the  grant  budget, 
approval  of  the  budget  shall  c(xistltute 
approval  of  the  costs.  If  they  are  not 
specified  in  the  budget,  the  grantee  shall 
obtain  specific  prior  approval  in  writing 
from  the  granting  agency. 

(c)  A  granting  agency  may  condi- 
tionally waive  the  requirement  for  its 
approval  of  the  costs.  TTie  condition  will 
be  that  the  grantee  establish  adequate 
safeguards  to  ensure  that  a  meaningful 
review  of  the  propriety  of  the  costs  Is 
conducted  by  an  appropriate  grantee 
official  prior  to  the  incurrence  of  the 
costs.  Such  a  waiver  shall  apply  only  to 
the  requirement  for  granting  agency  ap- 
proval. If,  upon  audit  or  otherwise,  it  is 
determined  that  the  costs  do  not  meet 
other  requirements  or  tests  for  allow- 
ability specified  by  the  applicable  cost 
principles,  such  as  reasonableness  and 
necessity,  the  costs  may  be  disallowed. 

Subpart  R — [Reserved] 
Subpart  S — Construction  Grants — 

pteserved] 

•  •  •  •  • 

(FB  Doc  Tr-31S6  FUed  1-31-77;  8: 46  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[  47  CFR  Part  73  ] 

[Docket  No.  21048;  RM-2370] 

FM  BROADCAST  STATION  IN 
ADEL,  GEORGIA 

Proposed  Change  in  Table  of 
Assignments 

Adc«3ted:  January  13,  1977. 

Released:  January  18,  1977. 

1.  Petitioner,  Proposal  and  Comments. 
(a)  Notice  of  Proposed  Rule  Making  is 
given  concerning  the  amendment  of  the 
FM  Table  of  Assignmraits  (§  73.202(b)  of 
the  Commission's  Rules  and  Regula- 
tions) as  concerns  Adel,  Georgia. 

(b)  A  "Petiticm  for  Rule  Making"  and 
amendment  were  filed  by  Timberland 
Communlcaticwis.     Inc.      ("petitioner"), 
through  counsel,  proposing  the  assign- 
ment at  either  Channel  221 A  or  Channel 
237A  to  Ad^  Georgia.  Timberland  had 
initially  requested  Channel  249A.  As  a 
result  of  CTommisslOQ  action  in  Docket 
No.    19551    assigning   Channel   249 A   to 
Ocilla.  Georgia,  Timberland  amended  its 
proposal.  The  Broadcast  Good  Music! 
Committee,  one  of  the  parties  in  Docket 
19551,  supra,  appealed  the  Cfxnmlssion's 
decision  to  Federal  Court.*  Good  Music! 
then  filed  a  Request  for  Stay  with  the 
Commission  regarding  msitters  in  this 
Notice,  stating  that  is  felt  the  Channel 
23  7  A  proposal  for  Adel  could  prove  to 
be  mutually  exclusive  with  its  appeal 
and  could  create  a  multiplicity  of  litiga- 
tion. Resolution  of  the  petition  to  stay 
became  unnecessary  when  Good  Music! 
reversed  its  position  and  agreed  not  to 
object  to  issuance  of  this  Notice.'  As  will 
be   indicated   In   the   ocmments   below, 
these  Eissociated  ocmtroversies  need  not 
be  cOTisidered  in  this  Notice,  since  Chan- 
nel 221 A  can  be  assigned  to  Adel  thereby 
avoiding    the    perlpdi^^    Issues    which 
would  arise  if  Channel  23  7  A  were  con- 
sidered at  this  time  as  a  possible  alter- 
native.* 

3.  Community  Data,  (a)  Location.  Adel 
is  located  in  the  south-central  region  of 
Georgia  approxlihately  209  kilometers 
(130  miles)  south  of  Macon.  344  kilo- 
meters (214  miles)  south  of  Atlanta  and 
233  kilometers  (145  miles)  northwest  of 
Jacksonville,  Florida. 

(b)  Population.  Adel,  4,972;  Cook 
CTounty,  12,129  (1970  U.S.  Census  figures) . 

(c)  Local  Broadcast  Service.  Daytlme- 
cmly  AM  Station  WBIT  (CHass  EH,  D) 
licensed  to  petitioner  is  the  only  AM 


aural  ser\ice  licensed  to  the  community. 
Adel  is  sJso  within  the  1  mV/m  contour 
of  Moultrie  FM  Station  WMTM  and  Val- 
dosta  FM  Stations  WGOV  and  WAFT. 

(d)  Economic  Data.  The  city  of  Add. 
seat  of  Cook  County,  was  incorporated  in 
1919  smd  currently  has  18  manufactur- 
ing industries  within  its  area  employing 
over  1.600  persons.  The  city  has  two  in- 
dustrial areas  which  it  hopes  will  attract 
new  industry,  and  a  five-million  dollar 
expansion  by  the  Weyerhauser  Company 
is  pointed  to  by  petitioner  as  evidence  of 
the  city's  growth  potential.  Petitioner  in- 
dicates that  between  1960  and  1970. 
Adel's  populatim  increased  15.1  percent 
and  Cook  County's  populaticn  increased 
2.6  percent.  Petitioner's  data  would  ap- 
pear to  Indicate  a  growing  community 
with  only  limited  aural  service  which 
needs  a  first  local  full-time  FM  service  to 
serve  the  needs  of  its  citizens  and  to 
further  stimulate  its  pleumed  economic 
growth.  For  these  reasons,  a  rule  malting 
proceeding  would  be  appropriate  to  more 
thoroughly  consider  these  needs. 

4.  Preclusion  Studies.  Preclusion  is  not 
ordinarily  considered  in  the  context  of  a 
first  Class  A  assignment  to  a  community 
without  an  FM  channel  assignment. 
However,  because  a  Channel  221 A  assign- 
ment could  potentially  affect  otherwise 
possible  educational  FM  service,  peti- 
tioner should  furnish  data  showing  the 
preclusionary  effect.  If  any,  of  assigning 
Channel  221A  to  Adel  upon  the  future 
assignment  of  educational  stations  on 
Channels  218,  219  and  220. 

5.  Comments.  Since  there  possibly  re- 
mains a  question  of  where  Channel  237A 
should  ultimately  be  assigned.'  we  believe 
that  the  assignment  of  Channel  221 A 
should  be  proposed  for  Adel.  Although 
either  channel  may  be  assigned  to  Adel 
now  without  affecting  any  existing  FM 
assignment,  we  l^elieve  it  best  to  avoid 
the  possible  delay  which  could  be  caused 
by  considering  all  the  Issues  of  a  CThannel 
237A  assignment,  and  this  Notice  is  di- 
rected only  to  those  issues  involving  a 
Channel  221A  assignment. 

Proposed  Amzndicent  to  thk  FM  Tab  lb 
or  Assignments 

6.  Accordingly,  the  Commission  pro- 
poses to  amend  the  FM.  TEa>le  of  Assign- 
ments (!  73.202(b)  of  the  Commission's 
Riiles  and  Regulations)  with  regard  to 
the  community  listed  below  as  follows : 


» The  VS.  Court  of  Appeals.  D.C.  Circuit, 
Oase  No.  75-1926.  affirmed  tb«  Commlaaion'B 
action  on  October  29.  1976. 

•Letter  dated  June  3,  1976,  to  the  Com- 
mission from  attorneys  lor  Good  Music  I 

» Additionally,  an  alleged  "counterpropo- 
sal" was  filed  by  a  Mx.  John  W.  Davidson 
proposing  Chann^  237A  to  McRae.  OeorglA. 
Since  the  distance  between  McRae  and  Adel 
is  121  kilometers  (75  miles)  and  is  beyond 
the  lOS  kilometers  (65  mUes)  Class  A  oo- 
channel  separation  required,  both  communi- 
ties could  have  CThannel  237A  assigned  (ab- 
sent otber  conflicts) .  and  Mr.  Davidson's  fil- 
ing wUl  be  treated  as  a  separate  request  for 
rule  maXIng  for  McRae. 


City 


Channel  No. 


Present 


Proposed 


Adel.  Ga 221A 

7.  Authority.  The  CcMXunlsslon's  au- 
thority to  institute  rule  making  pro- 
ceedings; showings  required,  cut-off 
procedures  and  filing  requironents  are 
contained  In  the  attachment  and  are 
Incorporated  by  reference  herein. 

8.  Comments  ayid  Replies.  Interested 
persons  and  parties  may  file  comments 


•  Hawklnsvllle,  OcUla  and  McRae,  Georgia, 
all  bad  expressed  an  Interest  In  Channel 
337A. 
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on  or  before  February  28,  1977,  and  reply 
comments  on  or  before  March  21,  1977. 

Federal  Communications 
^  Commission, 

Wallace  E.  Johnson, 
Chief,  Broadcast  Bureau. 

1.  Pursuant  to  authority  found  In  Sec- 
tions 4(1),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)  (6)  of 
the  Commission's  Rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments, 
§  73.202(b)  of  the  Commission's  Rules 
and  Regulations,  as  set  forth  in  the  No- 
tice of  Proposed  Rule  Making  to  which 
this  Appendix  Is  attached. 

2.  Shouyings  required.  Comments  are 
Invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached.  Propo- 
nent(s)  will  be  expected  to  answer  what- 
ever questions  are  presented  In  Initial 
comments.  The  proponent  of  a  proposed 
assignment  is  also  expected  to  file  com- 
ments even  tf  It  only  resubmits  or  lacor- 
porates  by  reference  its  former  plead- 
ings. It  should  also  restate  its  present 
intention  to  apply  for  the  channel  If  it 
is  assigned,  and,  if  authorized,  to  build 
the  station  promptly.  Failure  to  file  may 
lead  to  denial  of  the  request. 

3.  Cut-off  procedures.  The  following 
procedures  will  govern  the  consideration 
of  filings  in  this  proceeding. 

(a)  Counterpr(4)osals  advanced  in  this 
proceeding  Itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  In  reply 
comments.  They  will  not  be  considered 
If  advanced  In  reply  comments.  (See 
1 1.420(d)  of  Commission  Rules.) 
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lb)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  propos- 
al (s)  in  this  Notice,  they  will  be  consid- 
ered as  comments  in  the  proceeding,  and 
Public  Notice  to  this  effect  wlU  be  given 
as  long  as  they  are  filed  before  the  date 
for  filing  initial  comments  herein.  If 
filed  later  than  that,  they  will  not  be 
considered  In  connection  with  the  deci- 
sion in  this  docket. 

4.  Comments  and  reply  comments; 
service.  Pursuant  to  applicable  proce- 
dures set  out  in  §§  1.415  and  1.420  of  the; 
Commission's  Rules  and  Regulations,  in- 
terested parties  may  file  comments  and 
reply  comments  on  or  before  the  dates 
set  forth  in  the  notice  of  proposed  rule 
making  to  which  this  ApE>endlx  is  at- 
tached. All  submissions  by  parties  to  this 
proceeding  or  persons  acting  on  behalf 
of  such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other  ap- 
propriate pleadings.  Comments  shall  be 
served  on  the  petitioner  by  the  person 
filing  the  comments.  Reply  comments 
shall  be  served  on  the  person  (s)  who 
filed  comments  to  which  the  reply  is  di- 
rected. Such  comments  and  reply  com- 
ments shall  be  accompanied  by  a  certifi- 
cate of  service.  (See  §  1.420  (a),  (b)  and 
(c)  of  the  Commission  Rules.) 

5.  Number  of  copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  inspection  of  filings.  All  fil- 
ings made  in  this  proceeding  will  be 


available  for  examination  by  interet-ied 
parties  during  regiilar  business  hours  in 
the  Commission's  Public  Reference  Room 
at  its  headquarters,  1919  M  Street.  NW 
Washington.  D.C. 

|FR  Doc.77-2101  Plied  l-21-77;8;45  ami 


[  47  CFR  Part  89  ] 

PUBLIC   i^ND  MOBILE  RADIO  SYSTEMS 

Interconnection  Policies;  Order  Extending 
Time  for  Filing  Reply  Comments 

Adopted:  January  13, 1977. 
Released:  January  17, 1977. 

In  the  matter  of  amendment  of  part 
89  (Class  A  only)  of  the  Commission's 
rules  to  prescribe  policies  and  regulations 
to  govern  "interconnection"  of  private 
land  mobile  radio  systems  with  the  pub- 
lie,  switched,  telephone  network,^  Docket 
No.  2084€. 

1.  In  response  to  a  petition  filed  by 
Alrsignal  International,  Inc.,  and  for  the 
reasons  set  forth  therein:  It  is  ordered. 
Pursuant  to  authority  contained  in  sec- 
tion 4(1)  of  the  Commimications  Act  of 
1934,  as  amended,  and  in  S  0.331  of  the 
Commission's  rules.  That  the  time  for 
filing  Reply  Comments  in  the  above-en- 
titled proceeding  is  extended  to  Febru- 
ary 1,  1977. 

Arlan  K.  van  Doorn, 
Acting  Chief.  Safety  and 
Special  Radio  Services  Bureau. 

[PR  Doc.77-2102  Piled  1-21-77:8:45  amj 


>  See  41  FR  25840,  June  22,  1976  and  41  FR 
36863,  Augiist  25,  1976. 
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notices 


Thi«  sactkm  of  the  FEDERAL  RECJtSTER  contain*  documentm  other  then  rule*  or  propo*ed  ruJe*  that  ere  applicable  fo  the  puMte.  Notteee 
of  hearing*  and  investigation*.  commlttBe  meeting*,  agency  decision*  and  rulings,  delegation*  of  authority,  filing  of  petition*  and  appHcatione 
and  agency  statements  of  organization  and  ftmctions  are  examples  of  documents  appearing  In  this  section. 


ACTION 

FOSTER  GRANDPARENT  AND  SENIOR 
COMPANION  PROGRAMS 

Income  Eligibility  Level 

This  notice  revises  the  schedule  of  in- 
come eligibility  levels  for  individuals  and 
families  for  the  Poster  Grandparent  Pro- 
gram and  the  Senior  Companion  Pro- 
gram published  in  the  Federal  Register 
of  Jvily  30,  1976  (41  FR  31962).  The  re- 
vised schedule  is  liased  on  poverty  fig- 
ures effective  May  5,  1976,  obtained  from 
the  Community  Services  Administration 
Income  Poverty  Guidelines  dated  March 
31,  1976,  and  Department  of  Labor  Con- 
sumer Price  Index  for  October  1976, 
dated  November  19,  1976.  The  amounts 
include  state  supplements  to  the  Fed- 
erea  Supplemental  Seciirlty  Income 
(SSI)  Program,  effective  August  9,  1976. 

These  ACTION  programs  are  author- 
ized pursuant  to  section  211  of  the  Do- 
mestic Volimteer  Service  Act  of  1973, 
Pub.  L.  93-113.  87  Stat.  402.  Pursuant  to 
secUon  421(4)  of  P^b.  L.  93-113,  87  Stat. 
414,  the  income  eligibility  levels  are  de- 
termined by  the  currently  applicable 
guideline  published  by  the  Community 
Services  Administration,  pursuant  to  sec- 
tion 625  of  the  Economic  Opportunity  Act 
of  1974,  as  amended  (42  USC  2971(a)), 
and  increased  by  the  amounts  individual 
states  supplement  the  Federal  Supple- 
ment Security  Inccxne  (SSI)  Program. 
permittUig  ACTION,  in  accordsmce  with 
section  421(4)  of  Pub.  L.  93-113,  to  take 
into  consideration  existing  poverty 
guidelines  as  appropriate  to  local  situa- 
tions. Section  625  permits  the  OEO  pov- 
erty guideline  to  be  adjusted  for  cost-of- 
living  changes. 

The  income  eligibility  levels  will  be 
reviewed  at  least  once  a  year,  and  simi- 
lar schedules  will  be  prepared  to  refiect 
any  changes  required  as  a  result  of  that 
review. 

Pursuant  to  section  420  of  Pub.  L.  93- 
113.  this  policy  will  become  effective 
on  January  24, 1977. 

ACTION  schedule  of  income  eligibility 
levels  for  foster  grandparents  or  senior 
companions 


State 


Individ- 
uals 


Family     Eamlly 
of  2  of  3 


Dickey 

La  Moure 
Logan 


Mcintosh 
Ransom 
RlcHland 
Sargent 


State 


Individ-    Family     Family 
uals  of  2  o(  3 


Indiana 2.885  8,810 

Iowa 2.885  3,810 

Kansas 2,885  8,810 

Kentucky. 2,8*5  8.810 

Louisiana 2,885  3,810 

Maine 8,005  3,990 

Maryland 2.885  3,830 

Masaachiiaetts 4,260  5,flJ0 

Michigan 3,175  4.245 

Minneeoto 3.225  4.255 

Mississippi 2,885  3,810 

Missouri 2.885  3.810 

Nfontana 2.885  3,810 

Nebraska 3,665  4.700 

Nevada 3,460  4,975 

New  Hampshire 2.950  3,810 

NewJaraey.- 8.150     .   3,Vi30 

NewMf'vico 2,885  3,810 

New  York- 3,615  4.720 

North  CaroUoa 2,885  3,810 

North  Dakota. 2,885  3.810 

Ohio 2,885  3,810 

Oklahoma. - 3,150  4,386 

Oregon 3.030  3.930 

Pennsylvania 3,275  4.395 

Rhode  Island 3,260  4.520 

South  Carolina 2,885  8,810 

South  Dakota 2,885  3,810 

Tennessee 2,885  3,810 

Texas 2,885  3,810 

Utah 2,885  3,810 

Vermont: 

Areal 3,275  4.330 

Area2 3,275  4,570 

Virginia 2.885  3,810 

Washlmrton: 

Areal 3.295  4.240 

Area? 3.100  3.885 

WestVireinia 2,885  3.810 

Wisconsin 3.715  5,075 

Wyoming 2,885  3.810 

Puerto  Rioo --  2,885  3.180 

Virgin  Island."" 2.885  3,810 


4.735 
4.735 
4.735 
4.735 
4.755 
4.915 
4.73S 
6,875 
5,170 
5,180 
4,735 
4.735 
4.735 
.5.628 
5,875 
4,735 
4.855 
4,735 
5,645 
4.735 
4.735 
1735 
5,320 
4.855 
5,320 
5,445 
4,735 
4.735 
4. 735 
4.7SS 
4.735 

S.2S5 
5.495 
4.735 

5.165 
4.810 
4,735 
5,975 
4.735 
4,735 
4,736 


Therefore,  the  Secretary  has  desig- 
nated this  area  as  eligible  tor  emergency 
loans  pursuant  to  the  provlslosis  of  the 
Consolidated  Farm  and  Rural  Develop- 
ment Act,  as  amended  by  Pub.  L.  94-88, 
and  the  provisions  of  7  CFR  1832 . 3  (b>. 

Applications  for  emergency  loans  must 
be  received  by  this  Department  no  later 
than  March  7.  1977,  for  physical  losses 
and  October  5,  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  receive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  subse- 
quent loans.  The  urgency  of  the  need 
for  loans  in  the  designated  area  makes 
it  impracticable  and  c<Nitrary  to  the 
public  interest  to  give  advance  notice  at 
proposed  rulemaking  and  invite  public 
participation. 

Done  at  Washington.  D.C.  this  18th 
day  of  January  1977. 

Framk  B.  Eixiott, 
AdnUnUtrator. 
Farmers  Home  Administration. 

[FR  Doc.T7-a070  Filed  l-ai-77:8:46  am] 


Alabama $2,885  $3,815  K785 

Alaska 5,820  7,640  8,795 

Ariwna 2,885  8,810  4,735 

Arkansas 2.885  3,810  4,735 

CaUIomia 4,185  7,050  7.975 

Colorado 8,285  5,610  6,535 

Connecticut 8,945  4,530  5.486 

Delaware 2,885  3,810  4.735 

District  of  Columbia 2,885  3,810  4.735 

Florida. 2,885  3,810  4.735 

OeM^la 2,885  3.810  4.735 

HawaU 3,515  4.68.'>  5.735 

Idaho 3,645  4.410  5,74« 

nUnois 3,010  3,810  4.735 


For  families  of  more  than  three  persons 
in  the  household,  add  the  appropriate  sup- 
plement for  each  member  over  three  as  fol- 
lows: 

Per 
person 

In  the  48  contiguous  States »926 

Aladca I.IM 

Hawaii - l.OeO 

Revision  based  on  Community  Servlcee  Ad- 
mlnlstoittlon  Income  Poverty  Ouldellnes  ef- 
fective May  6,  1976,  DHEW  Supplemental  Se- 
curity Income  Simunary  dated  August  9, 
1976,  and  DOL  Constimer  Price  Index  for 
October  1976. 

RoNAU)  E.  Gerevas. 
Acting  Deputy  Director. 

(PR  Doc.77-1961    FUed    l-ai-77;8:46   am] 

DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

[Notice  of  Dqslgn&tlon  Ntimber  A366] 

NORTH  DAKOTA 

Designation  of  Emergenqr  AfM* 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantially affected  in  the  following  North 
Dakota  Counties  as  a  result  of  drought 
during  the  1978  crop  year. 


[Notice  of  Designation  Number  A9VT] 

SOUTH  DAKOTA 

Designation  of  Emarsency  Atom 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantial^ affected  in  the  fcdlowing  South 
Dakota  Counties  as  a  result  of  drought 
during  the  1976  crop  year. 


Aurora 

Hyde 

Beadle             , 

Jerauld 

Brookings 

Kingsbury 

Brown 

Lake 

Brtile 

Lyman 

Buffalo 

McCook 

CampbeU 

McPhersoQ 

Clark 

M^^rff^^" 

Codington 

MeUette 

Corson 

Miner 

Davison 

Potter 

Day 

Roberta 

Dewey 

Sanborn 

Deuel 

Shannon 

Douglaa 

Sptnk 

Stanley 

Faulk 

Sully 

Grant 

Todd 

Gregory 

Tripp 

HamltTi 

Walworth 

Hand 

Washbaugh 

Hanson 

Ziebach 

Hughes 

Therefore,  the  Secretary  hat  desig- 
nated this  area  as  eligible  for  emergency 
loans  pursusmt  to  the  provisions  of  the 
Consolidated  Farm  and  Rural  Develop- 
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ment  Act.  as  amended  by  Pub.  L.  94-68, 
and  the  provisions  of  7  CFR  1832.3(b) . 

Applications  for  emergency  loans 
must  be  received  by  this  Department  no 
later  than  March  7,  1977.  for  physical 
losses  and  October  5,  1977,  for  produc- 
tion losses,  except  that  qualified  bor- 
rowers who  recijve  initial  loans  pursuant 
to  this  designatlbn  may  be  eligible  for 
subsequent  loans.  The  urgency  of  the 
need  for  loans  in  the  designated  area 
makes  it  impracticable  and  contrary  to 
the  public  interest  to  give  advance  no- 
tice of  proposed  rulemaking  and  Invite 
public  pau'ticipation. 

Done  at  Washington,  DC,  this  18th  day 
of  January  1977. 

Phank  B.  Elliott, 
Administrator 
Farmers  Home  Administration. 

[FR  Doc.77-2071  Filed  l-21-77;8:45  am) 


Forest  Service 

SOUTH  FORK  SALMON  RIVER  PLANNING 
UNIT 

Availability  of  Draft 

Environmental  Statement 

Pursuant  to  Section  102(2)  (C)  of  the 
National  E^nvironmental  Policy  Act  of 
1969.  the  Forest  Service,  Department  of 
Agriculture,  has  prepared  a  draft  en- 
vlrormiental  statement  for  the  South 
Pork  Salmon  River  Planning  Unit,  Boise 
National  Forest  and  Payette  National 
Forest,  Idaho.  The  Forest  Service  report 
cumber  is  USDA-PS-DES  (Adm)  R4- 
77-2. 

The  environmental  statement  iden- 
tifles  and  evaluates  the  probable  effects 
of  the  land  use  plan  for  the  South  Fork 
Salmon  River  Planning  Unit  on  the  Boise 
and  Payette  National  Forests  in  south- 
central  Idaho.  The  purpose  of  the  plan  is 
to  allocate  National  Forest  lands  within 
the  unit  to  specific  resource  uses  and  ac- 
tivities: establish  management  objec- 
tives; document  management  direction, 
dfeclslons,  and  necessary  coordination  be- 
tween resource  uses  and  activities;  and 
provide  for  the  protection,  use,  and  de- 
velopment of  the  various  resources 
within  the  planning  unit.  All  resource 
activities  will  l>e  monitored  so  that 
tolerable  levels  of  sedimentation  will  not 
be  exceeded  in  the  South  Pork  Salmon 
River. 

This  draft  environmental  statement 
was  transmitted  to  CEQ  on  January  13, 
1977. 

Copies  are  available  for  inspection  dur- 
ing regular  working  hours  at  the  follow- 
ing locations : 

U8DA,  Forest  Service.  South  Agriculture 
BMg..  Room  3230,  12th  St.  and  Independ- 
ence Ave.,  S.W..  Washington,  D.C.  20360. 

Regional  Planning  Office.  USDA.  Forest  Serv- 
ice. Federal  Building,  Room  4120,  Oeden, 
Utah  84401. 

Forest  Supervisor,  Boise  National  Forest,  1075 

_  PftTlc  Boulevard,  Boise.  Idaho  83706. 

Forest  Supervisor.  Payette  National  Forest, 
Fo»est  Service  Building,  P.O.  Box  1026  Mc- 
Call,  Idaho  83638. 

DUtrlct  Forest  Ranger,  Krassel  Ranger  DU- 
arlot,  MoCaU,  Idabo  83638. 
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XMstrlct  Forest  Ranger,  Cascade  Ranger  Dls^ 
trlct.  Cascade,  Idaho  83611. 

A  limited  number  of  single  cc^ies  are 
available  upon  request  to  Forest  Super- 
visor Edward  C.  Maw,  Boise  National 
Forest,  1075  Park  Boulevard,  Boise.  Idaho 
B3706  and  Forest  Supervisor  William  B. 
Bendt,  Payette  National  Forest,  Forest 
Service  Building,  P.O.  Box  1026,  McCaJl, 
Idaho  83638. 

Copies  of  the  environmental  statement 
have  been  sent  to  various  Federal.  State, 
and  local  agencies  as  outlined  in  the 
CEQ  Guidelines. 

Comments  are  invited  from  the  public, 
and  from  State  and  local  agencies  which 
are  authorized  to  develop  and  enforce 
environmental  standards,  and  from  Fed- 
eral agencies  having  jurisdiction  by  law 
or  special  expertise  with  respect  to  any 
environmental  impact  involved  for  which 
comments  have  not  been  requested  spe- 
cifically. 

Comments  concerning  the  proposed 
action  and  requests  for  additional  in- 
formation should  be  addressed  to  Forest 
Supervisor  Edward  C.  Maw,  Boise  Na- 
tional Forest,  1075  Park  Boulevard, 
Boise,  Idaho  83706  and/ or  Forest  Super- 
visor William  B.  Sendt.  Payette  National 
Forest,  Forest  Service  Building.  P.O.  Box 
1026,  McCall,  Idaho  83638.  Comments 
must  be  received  by  March  15.  1977^  in 
order  to  be  considered  in  the  preparatioi  i 
of  the  final  environmental  statement. 

.  Vern  Hampre, 

'  Regional  Forester. 

January  13, 1977. 

|FR  Doc.77-2059  Filed  l-21-77;8:45  am) 


Office  of  the  Secretary 

U.S.   MEAT  ANIMAL  RESEARCH  CENTEI 
ADVISORY  COMMITTEE 

I  ~      Renewal  | 

Pursuant  to  the  provisions  of  Pub.  L. 
9E-463,  the  Federal  Advisory  Committer 
Act,  and  OMB  Circular  A-63,  notice  is 
hereby  given  of  the  renewal  of  the  U.a 
Meat  Animal  Research  Center  Advisory 
Conamlttee  (Agricultural  Research  Serv- 
ice, U.S.  Department  of  Agriculture), 
The  Committee  provides  advice  and 
coimsel  concerning  matters  vital  to  the 
interests  of  the  Department  of  Agricul- 
ture and  the  beef  cattle,  sheep  and  swine 
Industries.  The  Committee  reviews  the 
character  of  research  in  progress  and 
brings  to  the  attention  of  the  Depart- 
ment researchable  problems  confronting 
the  beef  cattle,  sheep  and  swine  indus- 
,  tries,  which  is  clearly  in  the  public  in- 
terest. "Rie  Committee  provides  counsel 
ott  the  identification  of  high  priority 
problems  for  which  the  resources  of  the 
UJ3.  Meat  Animal  Research  Center  are 
uniquely  adapted  for  gaining  solutions. 

Membership  on  the  Committee  in- 
cludes representatives  of  all  segments 
of  the  beef  cattle,  sheep  and  swine  indus- 
tries, including  service  industries  as  well 
as  representatives  from  State  agricul- 
tural experiment  stations. 

The  effectiveness  of  the  Department's 
research  program  at  the  U.S.  Meat  Ani- 
mal Research  Center  will  be  enhanced 


by  having  this  advice  and  counsel  which 
is  not  available  in  any  other  way. 

Further  information  concerning  this 
Committee  may  be  obtained  by  contact- 
ing the  Director,  U.S.  Meat  Animal  Re- 
search Center,  P.O.  Box  166,  Clay  Center, 
Nebraska  68933. 

Done  at  Washington,  D.C,  this  18th 
day  of  January,  1977. 

John  A.  Knebel, 

Secretary. 
[FR  Doc.77-2174  Filed  l-21-77;8:45  am] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  No.  20288;   FCC  77-35) 

AMERICAN  TELEPHONE  AND 
TELEGRAPH  CO. 

Final  Decision  and  Order  re  Tariff 
Investigation 

Adopted:  January  5,  1977. 

Released:  January  17,  1977. 

In  the  matter  of  American  Telephone 
and  Telegraph  Company  Investigation 
into  the  lawfulness  of  Tariff  F.C.C.  No. 
267,  offering  a  Dataphone  Digital  Serv- 
ice Between  Five  Cities. 

Table  of  Contents 

introduction 

decision 

I.  Reasonableness  of  Rates 

A.  AT&T's  market  projections. 

B.  Costs. 

1.  LRIC   cost  study. 

2.  FDC  cost  studies. 

a.  Hybrid  FDC  method  1. 

b.  Hybrid  FDC  method  7. 

c.  Conclusion. 

3.  Non-compensatory  rates, 

4.  Rate  structure. 

5.  Competitive  service  ratemaking. 

principles. 
6    Docket  No.  18128  considerations. 

C.  Conclusions. 

II.  Like  Services 

in.  Channel  Service  Unlt.'Data  Service  Unit 

IV.  Anticompetitive  Practices 

V.  Resale 

VI.  Remedies 

Vn.  Procedural  Questions 

CONCLtrSIOMS 
APPENDIX  1 
APPENDIX  n 

DockeB.  pt3-MHM    HFR   MH   FR   WD   YL— 

Introduction 

1.  This  proceeding  is  concerned  with 
the  lawfulness  of  American  Telephone 
and  Telegraph  Company's  (AT&Ti  Tariff 
F.C.C.  No.  267  which  enimciates  the 
rates,  practices  and  regiUations  for  Data- 
phone  Digital  Service  (DDS).  This  pri- 
vate line  service  offering  of  Interstate 
digital  data  communications  within  and 
between  specified  metropolitan  areas  in 
the  continental  United  States  utilizes  a 
technique  caUed  data  under  voice 
(DUV).  This  method  of  transmitting 
digital  signals  «nploys  a  portion  of  tbe 
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radio  relay  frequency  spectrum  which 
allegedly  has  been  otherwise  normally 
unused.  DDS  provides  two-way  trans- 
mission of  digital  signals  at  synchronous 
speeds  at  2.4,  4.8,  9.6  or  56  kilobits  per 
second  (Kbps).'  AT&T  is  presently  au- 
thorized to  provide  DDS  over  a  24  city 
network.  An  application  for  authority  to 
extend  the  service  to  an  8ulditlonal  40 
ciUes  {W-P-C-433)  has  been  filed.* 
AT&T  plans  to  eventually  operate  a 
nationwide  end-to-end  DDS  network 
serving  96  cities. 

2.  The  subject  tariff  became  effective, 
after  several  postpwnements,  on  Decem- 
laer  15,  1974.  We  initiated  this  Investiga- 
tion into  the  lawfulness  of  Tariff  267  by 
Memorandum  Opinion  and  Order.  50 
PCC  2d  501  (1974)  (hereinafter  "Desig- 
nation Order"  >.  The  fcdlowing  issues 
were  designated  for  hearing : 

(1)  Whether  the  charges,  classifica- 
tions, practices,  and  regulations  pub- 
lished in  the  aforesaid  tariffs  are  or  will 
be  unjust  and  unreasonable  within  the 
meaning  of  section  201(b)  of  the  Act. 

'2)  Whether  such  charges,  classifica- 
tions, practices,  and  regulations  will,  or 
could  be  applied  to.  subject  any  person 
or  class  of  persons  to  unjust  or  unrea.son- 
able  discrimination  or  give  any  imdue  or 
unreasonable  preference  or  prejudice  to 
any  person,  class  of  persons,  or  locality, 
within  the  mfeaning  of  section  202 (a)  of 
the  Act. 

(3)  Whether  the  tariff  schedules  con- 
form to  the  requirements  of  section  203 
of  the  Act  and  Part  61.  (47  CFR  Part  61) 
of  our  rules  implementing  that  section. 

(4)  If  any  such  charges,  classifications, 
practices,  or  regulations  are  found  to  be 
unlawful,  whether  the  Commission,  pur- 
suant to  Section  205  of  the  Act.  should 
prescribe  charges,  classifications,  prac- 
tices and  regulations  for  the  service  gov- 
erned by  the  tariffs,  and  If  so,  what 
should  be  prescribed. 

(5)  Whether  Dataphone  Digital  Senr- 
ice.  as  reflected  in  the  tariff  filing  de- 
scribed herein,  involves  rates  or  practices 
which  may  be  anticompetitive  or  other- 
wise unlawful. 

(6)  Whether  Dataphone  Digital  Serv- 
ice, as  reflected  in  the  tariff  flling  de- 
scribed herein,  represents  a  just  and  rea- 
sonable discrete  classification  of  service 
within  the  meaning  of  Section  201(b)  of 
the  Act. 

(7)  Whether  the  rate  making  princi- 
ples, including  allocations  of  costs,  used 
by  AT&T  in  deriving  its  proposed  rates 
for  Dataphone  Digital  Service,  are  appro- 
priate to  the  types  of  competitive  services 
proposed  in  the  tariff  filing  described 
herein,  and  'whether  the  costs  derived 
therefrom  justify  the  charges  for  the 
proposed  service. 

(8)  Whether  the  terms  tmd  conditions 
for  resale  and  shared  use,  as  reflected  in 
the  tariff  filing  described  herein,  are  just 
and  reasonable. 


3.  In  the  Designation  Order,  we  also 
instructed  AT&T  to  file  at  regular  inter- 
vals reports  regarding  costs,  revenues  and 
operating  experience  associated  with  the 
provision  of  DDS  as  a  condition  to  the 
grant  of  AT&T's  section  214  ar>pllcatlons. 
AT&T  did  not  keep  records  of  actual  costs 
as  called  for  in  our  Order.  However. 
AT&T  did  submit  several  studies  of  its 
investment  and  expenses  for  DDS.  In- 
cluded was  a  1975  year-end  study  em- 
ploying three  fully  distributed  cost 
(FDC)  studies.  Also  submitted  were  two 
separate  FDC  studies  incorporating  re- 
finements to  the  data  base,  one  using  al- 
leged embedded  investments  in  24  cities 
to  allocate  certain  expense  accounts  and 
the  other  using  nationwide  averages  for 
the  allocation. 

4.  Several  parties  in  addition  to  AT&T, 
including  the  Trial  Staff  of  the  Commis- 
sion's Common  Carrier  Bureau  (Trial 
Staff  > .  Data  Transmission  Company 
(Datran)  '  and  the  Independent  Data 
Communications  Manufacturers  Asso- 
ciation (IDCMA).  participated  in  the 
"paper"  proceeding  *  specified  by  the 
Designation  Order.  An  Initial  Decision 
(ID) ,  PCC  76D-34  (released  July  2. 1978) , 
appended  hereto,  was  issued  by  the  Ad- 
ministrative Law  Judges  on  June  22. 
1976.  The  ID  found  that  DDS  and  AT&T's 
private  line  analog  data  service  are 
not  like  communications  services  within 
the  meaning  of  section  202(a)  of  the 
Communications  Act.  47  U.S.C.  202 
(a) .  This  finding  was  based  on  the  tech- 
nological differences  utilized  l>y  the  two 
services  to  perform  the  common  function 
of  data  transmission.  The  ID  concluded 


I A  reteted  service  offering  at  1.544  mega- 
bits per  second  Is  at  issue  In  Docket  No. 
20690. 

'  We  partially  held  that  application  in 
abeyance  pending  improvement  Ih  DDS  earn- 
ings and  completion  of  the  present  proceed- 
ing. See  60  PCX;  2d  836  (1976). 


•On  August  19.  1976.  Datran  &led  an  appli- 
cation seeking  axithorlty  for  an  indefinite 
emergency  discontinuance  of  all  Its  common 
carrier  services.  The  Commission  condition- 
ally granted  Datran's  request  in  its  Order 
and  Certificate.  60  FCC  2d  958  (1976) .  Datran 
discontinued  all  so^ce  on  September  15. 
1076.  Datran  also  filed  a  voluntary  petition  in 
bankruptcy  with  the  U.S.  District  Court  for 
the  Eastern  District  of  Virginia.  On  August 
27.  1976.  the  Court  appointed  Stanley  J.  Sam- 
orajczyk  Receiver  In  Bankruptcy  for  Datran. 
Mr.  Samorajczyk  was  later  elected  Trustee  by 
Datran's  creditors.  We  will  fully  consider  Da- 
tran's position  and  arguments  found  in  the 
record  of  this  proceeding,  despite  what  has 
transpired  affecting  Datran's  status. 

*  The  presiding  Administrative  Law  Judges 
criticized  the  use  of  the  "paper"  hearing  in 
this  case  (Initial  Decision,  fn.  13)  as  not  pro- 
viding satisfactory  opportunity  for  develop- 
ment of  testimony  and  cross-examination  of 
witnesses.  We  specified  the  procedures  to  be 
followed  in  this  hearing  with  the  explana- 
tion that  we  were  continuing  to  experiment 
with  procedures  under  which  to  conduct 
"paper"  proceedings.  Designation  Order.  60 
FCC  ad  at  516,  fn.  17.  It  was  anticipated  that 
supplemental  oral  procedures,  rather  than 
multiple  interrogatorlee.  would  be  utilized  in 
Instances  to  which  the  ID  refers.  See  60  FOC 
2d  at  615.  However,  oral  procedures  involv- 
ing witnesses  were  not  used,  only  conferences 
without  witnesses.  In  the  future,  we  will  ex- 
pect a  mixture  of  written  and  oral  procedures 
to  be  used  In  such  cases  as  appro^Mlate.  We 
are  continuing  to  identify  and  utilize  tbe 
most  effective  methods  of  conducting  hear- 
ings so  that  a  f uU  record  ml?;ht  be  developed 
with  minimal  expense  to  the  parties  and  in 
order  to  conduct  and  complete  rate  proceed- 
ings expeditiously. 


that  three  separate  reasons  existed  for 
declaring  AT&T's  DDS  rates  imlawful. 
First,  the  ID  found  the  rates  to  be  un- 
just and  unreasonable,  pursuant  to  sec- 
tion 201  (b>  of  the  Conununlcaticms  Act, 
47  U.S.C.  201(b).  on  the  basis  that 
AT&T's  estimated  projected  annual  rev- 
enues for  DDS  appeared  to  be  overstated 
and  its  net  Investment  and  expenses  un- 
derstated. Second,  the  ID  concluded  that 
the  DDS  rates  were  dlscriminat«ry  under 
section  202(a)  of  the  Act.  The  ID  based 
its  conclusions  on  the  following  factors: 
The  rates  for  the  higher  speeds  were  dis- 
proportionately higher  than  for  the  lower 
speeds :  costs  of  providing  the  four  speeds 
of  service  were  distributed  in  a  discrim- 
inatory manner  resulting  in  unjustified 
advantage  to  low  speed  users:  and  the 
resale  and  shared  use  restrictions  were 
unjustified  and  discriminators'.  Finally, 
the  ID  found  AT&T's  rates  were  preda- 
tory and  anticompetitive  based  on  what 
the  ID  considered  to  be  AT&T's  delib- 
erate attempt  to  justify  a  non-compen- 
satory rate  by  imderstating  costs  using 
the  long  nm  incremental  cost  (LRIC) 
study  method,  its  failure  to  account  for 
research  and  development  costs,  and  its 
treatment  of  the  DUV  spectrum  as  a 
"free  economic  good." 

5.  The  ID  found  insuCacient  material 
in  the  record  to  prescribe  rates  for  DDS. 
However,  the  ID  did  state  that  AT&T 
should  be  required  to  file  a  new  tariff  to 
continue  its  DDS  offering  and  set  forth 
the  following  general  prescrtpti(»is  to  be 
applicable  to  such  a  tariff  filing  (para. 
128) :  (a)  Any  restructuring  of  T&rlff  267 
rates  should  be  rea.sonably  related  to  the 
costs  of  providing  that  service;  (b)  un- 
der any  restructuring,  each  rate  element 
should  be  reasonably  related  to  the  cost 
of  providing  that  element  of  service;  (c) 
the  rates  for  DDS  equipment  marketed 
by  AT&T  to  competition  with  customer- 
provided  equipment  must  be  based  on  the 
full  cost  of  that  equipment;  <d)  Inter- 
connection of  DDS  customer-provided 
equipment  is  to  be  made  through  the 
same  means  at  a  uniform  interface  or 
connecting  arrangement:  and  (e)  Bell 
must  eliminate  the  imjust.  and  unrea- 
sonable shared  use  and  ressde  provisions 
of  Tariff  267.  The  ID  stated  that  AT&T's 
tariff  should  t>e  accompanied  by  a  fully 
distributed  cost  study  based  on  one  year 
of  reasonably  current  historical  DDS  op- 
erating experience.  Prior  to  the  submis- 
sion of  a  new  DDS  tariff,  the  ID  con- 
cluded that  AT&T  should  file  Interim 
rates  no  lower  than  those  for  its  private 
line  data  services  offered  tmder  its  Tariff 
PCC.  No.  260. 

8.  Exceptions  to  the  ID  were  filed  by 
AT&T,  the  Trial  Staff.  Datran.  IDCMA, 
the  Department  of  Defense  (DOD) ,  Tele- 
net Communications  Corporation  (Tele- 
net) .  Aeronautical  Radio,  Inc.  (ARINC) . 
the  Associated  Press  (AP)  and  United 
Press  International.  Inc.  (DPI) .  In  sum- 
mary, the  Trial  Staff  excepts  to  the  ID 
finding  that  DDS  and  analog  data  serv- 
ices are  not  like  services.  AT&T  takes 
exception  to  the  ID's  ruling  that  reve- 
nues are  overstated  and  investments  and 
expenses  understated.  Further,  AT&T 
Tnftipt4^<"«  that  its  estimates  of  demand 
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and  reventies  are  sound  and  Its  cost 
data  is  accttrate.  AT&T  also  excepts  to 
tte  ID  flnding  that  its  DDS  rate  struc- 
ture Is  discriminatory,  arguing  that  the 
ralationshlp  of  rates  to  speed  is  proper 
and  that  the  resale  and  shared  use  issue 
has  been  determined  in  a  separate  pro- 
ceeding. In  several  specific  objections, 
Datran  takes  exception  to  what  it  con- 
siders the  ID'S  failure  to  adequately  ad- 
Juft  ATftT's  understated  costs  and  over- 
stated revenues.  IDCMA  excepts  to  the 
n>  finding  that  a  9.5  percent  rate  of 
return  Is  sufficient  for  DDS  and  claims 
that  such  a  rate  of  return  will  result 
In  cross-siribsldlzation  from  mono^Mly 
services.  UPI  contends  that  the  DDS 
rates  are  neither  too  low  nor  unlawful. 
1.  AT&T  takes  exception  to  the  deter- 
mination that  its  DDS  rates  are  preda- 
tory. On  the  other  hand,  the  Trial  Staff 
and  Datran  except  to  the  ID  finding  on 
the  basis  that  it  should  be  strengthened 
to  find  an  attempt  to  monopolize  the 
data  market.  In  support  of  Its  conten- 
tlOB,  ATtfr  maintains  that  alternative 
use  of  the  LRIC  method  was  not  pre- 
cluded by  the  Designation  Order,  a  posi- 
tloB  supported  by  a  majority  of  the  other 
parties  to  this  proceeding.  AT&T  further 
contends  that  both  its  LRIC  and  FDC 
studies  support  a  finding  that  its  rates 
are  compensatory,  but  Datran  argues 
thai  AT&T  did  not  conduct  any  actual 
FE)C  studies.  AT&T  and  DOD  take  ex- 
ception to  the  ID'S  use  of  FDC  Method  1 
M  being  unjustified.  The  ID's  treatment 
of  DUV  is  excepted  to  by  AT&T  on  the 
one  hand,  claiming  that  it  considered 
DDV  as  a  free  economic  good  only  In  the 
LRIC  study,  and  by  Datran  on  the  other 
to  t^  extent  that  the  ID  refers  to  DUV 
as  "normally  unused."  Datran  and 
IDCMA  take  exception  to  the  ID's  re- 
fusal to  prescribe  rates  and  argues  that 
the  record  is  satisfactory  for  prescrip- 
tion. In  regard  to  the  ID's  interim  rate 
guidelines,  both  Qatran  and  IDCMA  con- 
tend that  they  should  be  more  specific. 
ARINC  and  AP  argue  that  the  interim 
ratas  should  be  lower.  Finally,  Datran 
and  Telenet  maintain  that  AT&T  shoiild 
be  required  to  offer  DDS  only  through 
a  sqsarate  subsidiary.  Requests  for  oral 
argvment  made  by  Datrsm.  DOD  and 
IDC31A  were  denied  by  the  Commission. 
FCC  76-857  (released  September  14, 
197«).' 


•  On  November  24.  1976.  AT&T  filed  a 
petition  to  defer  the  issuance  oT  our  de- 
elBlan  in  this  proceeding  pending  refinement 
of  the  proper  cost  study  procedures  and 
forecasting  techniques  set  forth  In  the  "Pinal 
Decfclon"  m  Docket  No.  18128,  PCC  76-886 
(released  October  1.  1976).  AT&T  maintains 
that  failure  to  await  these  procedures  and 
techniques  may  result  in  a  DDB  decision 
Inconsistent  with  the  guidelines.  WTe  fljid 
no  merit  In  AT&T's  contentions  and  are 
denying  Its  petition  herein.  Based  on  the 
rtcord  In  this  proceeding,  we  are  able  to 
conclude  that  AT&T's  DDS  rates  are  un- 
just and  unreasonable  and  otherwise  un- 
lawful. Independent  of  any  determination 
readied  in  t>ocket  18138.  However,  we  also 
find  that  the  DDS  rates  are  Inconsistent  with 
the  requirements  set  forth  In  Docket  18128. 


NOTICES 


Decision 

B.  As  modified  herein,  and  in  consid- 
eration of  the  exceptions  thereto,  we  es- 
sentiaUy  affirm  the  findings  and  conclu- 
sioons  of  the  Initial  Decision. 

I.  Reasonableness  of  Rates 


t.  AT&T  has  supplied  cost  and  revenue 
inlormatlon  for  DDS  as  part  of  its  direct 
case  in  this  proceeding.  We  are  presented 
with  the  question  of  whether  this  infor- 
mation as  well  as  that  adduced  elsewhere 
in  the  record  of  this  proceeding  meets  the 
burden  imposed  upon  AT&T  of  showing 
that  its  DDS  tariff  (Tariff  F.C.C.  No.  267) 
is  just  and  reasonable  and  free  of  unlaw- 
ful discrimination  within  the  meaning  at 
sections  201(b)  and  202(a)  of  the  Com- 
munications Act.*  Our  determination  of 
the  appropriate  cost  and  revenue  infor- 
mation is  central  to  the  disposition  of 
Issues  1,  2,  3  and  7  of  this  proceeding, 
which  will  be  considered  herein.' 

A.    AT&T  MARKET   PROJECTIONS 

ID.  The  revenue  projections  made  by 
AT&T  were  based  on  two  market  studies 
formulated  through  the  use  of  a  com- 
puterized market  simulator.  The  model 
was  designed  to  quantitatively  estimatse 
the  market  for  DD6  at  various  test  rates 
for  the  years  1974, 1975  and  1976,  assum- 
ing digital  data  networks  comprising  24 
cities  by  the  end  of  the  first  year,  60  by 
the  second  and  96  by  the  third.  These 
market  quantities  were  then  used  as  in- 
puts in  developing  an  engineering  plan  of 
the  network  and  the  corresponding  plant 
configurations  required  to  provide  DDB 


at  the  various  test  rates.  The  requisite  in- 
vestments and  associated  expenses  were 
then  determined  for  each  of  these  plant 
quantities.  Thus,  the  reliability  of  AT&T's 
simulation  model  is  crucial  to  the  eval- 
uation of  both  AT&T's  revenue  forecasts 
and  its  cost  forecasts. 

11.  In  order  to  determine  the  validity 
of  the  model,  forecasted  and  actual  re- 
sults must  be  compared.*  A  comparison 
can  be  made  between  amiualized 
monthly  recurring  revenues  Bell  actually 
received  from  DDS  rates  for  December, 
1975  representing  one  year  of  actual 
operation  with  annualized  monthly  re- 
curring DDS  revenues  as  estimated  by 
AT&T's  simulator  for  the  first  year  of 
operation  for  24  cities.  To  some  extent, 
such  a  comparison  indicates  the  reason- 
ableness and  reliability  of  the  simulator's 
forecasts.'  Tabulated  below  are  both  the 
estimated  and  actual  monthly  recurring 
revenues  annualized  for  the  initial  year 
for  24  cities.  Total  annualized  revenues 
and  annualized  revenues  by  speed  are 
given.  The  percent  difference  between 
the  actual  and  the  forecasted  revenues 
are  also  shown. 


•For  appropriate  bxjrden  of  proof  teste, 
see  Decision  In  Docket  No.  19989  (WATS),  89 
PCX;  id  871  (1876),  and  Interim  Decision  In 
Docket  No.  19919  (High  Density — Low  Den- 
si  tyi,  56  PCC  2d  224  (1976). 

^  See  para.  2,  supra,  for  a  description  Of 
these  Issues.  i 


9  The  record  In  this  proceeding  limits  our 
evaluation  of  output  to  this  type  of  com- 
parison. The  ID  delineated  the  infirmities  of 
this  approach  (fn.  33).  We  recognize  such 
shortcomings,  but  find  that  In  the  Instant 
proceeding  that  properly  made  oon^iarlsons 
of  projected  and  actual  results  can  yield 
valuable  Information  concerning  the  relia- 
bility of  AT&T's  simulation  model. 

•Insuring  that  rate  levels  and  rate  struc- 
ture are  just  and  reasonable  Involves  com- 
paring annual  data,  whether  actual  or  fore- 
casted, and  not  an  annuallzatlon  of  one 
month  of  a  year.  Because  AT&T  has  only 
forecasted  annualized  revenues  with  Its  sim- 
ulator, to  make  any  comparisons  of  actual 
and  forecasted  revenues  acceptable,  we  are 
forced  to  use  annualized  data.  This,  however, 
should  not  be  construed  as  general  accept- 
ance of  this  practice.  See  paragraph  20,  Infra. 


DDS  revenues  > 

In  thousands 

Total 

2.4  Kbps 

4.8  Kbps 

9.6KbpB 

SeKbps 

Forecasts _ 

Actuals 

13.833 

2.287 

510 

8,551 
133 

6,329 

1,977 
575 
244 

1,991 

1,290 

31 

i.eis 

206 
503 

'  Forecasts  were  taken  from  AT.  .V  T.'s  March  1974  simulation  mn  and  are  (or  recurring  Aigilai  revenues  only. 
Acm»ls  were  Wken  from  A.T.  &  T.'s  Jan.  22.  1979,  fiBng,  Uansmittal  No.  12497,  of  recurring  revenues  lor  DDS  at 
tanll!297  rates. 


12.  AT&T  has  alleged  that  the«e 
tremendous  differences  between  actual 
and  forecasted  revenues  are  due  to  un- 
foreseen factors  outside  its  control,  the^e 
factors  including:  (1)  Deferral  of  the 
effective  date  of  the  initial  DDS  tariff 
by  seven  months;  (2)  delay  in  the  ap- 
proval of  the  nineteen  city  DDS  Section 
214  application;  (3)  use  of  higher  Tariff 
No.  260  rates  for  the  first  year  for  nine- 
teen cities;  i4)  delay  of  the  still-pending 
40  city  DDS  Section  214  application 
(W-P-C-433) ;  (5)  lowering  of  Datran's 
competitive  rate  and  its  bulk  rate  tariff 
offering. 

13.  In  examining  these  alleged  external 
influences,  it  should  be  noted  that  In 
February,   1975.  when  asked  about  the 


effect  of  the  delay  in  the  implementation 
of  DDS  on  Bell's  original  plans.  Bell 
stated: 

At  the  present  time,  It  Is  not  expected 
that  network  expansion  will  be  significantly 
delayed  bo  as  to  substantially  affect  the 
revenues  at  the  end  of  1976.    - 

This  statement  was  made  after  AT&T 
was  aware  of  all  the  above  external  fac- 
tors except  Datran's  "bulk  rate  offering," 
which  became  effective  October  22,  1975, 
and  delay  in  grant  of  the  40  city  applica- 
tion. 

14.  The  deferral  of  the  DDS  tariff  by 
seven  months  to  December,  1974  has  no 
effect  on  the  revenue  comparison  since 
we  used  December,  1975  revenue  data, 
which  follows  one  year  of  actual  opera- 


\ 


FEDCIAL  REGISTER,  VOL.  42,  NO.    15— MONDAY,  JANUARY  24,   1977 


tion.  In  regard  to  alleged  delays  in  the 
approval  of  the  nineteen  city  DDS  sec- 
tion 214  applications,  we  note  that  AT&T 
received  section  214  authority  at  the 
same  time  we  designated  Tariff  No.  267 
for  hearing  in  December,  1974.  Thus,  we 
authorized  the  additional  nineteen  cities 
at  the  beginning  of  the  first  year  of  op- 
eration for  DDS.  All  24  cities  assumed  to 
be  In  operation  at  the  end  of  the  first 
year  by  AT&Ts  simulator  were  in  fact  in 
operation  by  October  of  the  first  year. 
The  use  of  the  higher  Tariff  260  rates  ap- 
pUed  only   to   the   additional  nineteen 
cities  for  the  lower  speeds  (2.4  Kbps  and 
4  8  Kbps) .  On  the  average,  these  Tariff 
2(50  rates  for  2.4  Kbps  were  approxi- 
mately 32  percent  higher  than  Tariff  267 
rates    (and    1    percent   higher   fOT   4.8 
KIbps) ."  In  no  case  were  these  rates  more 
than  93  percent  higher.  For  this  32  per- 
cent differential  to  account  for  the  6.329 
percent  difference  in  forecasted  over  ac- 
tual 2.4  Kbp>s  use  would  imply  a  price 
elasticity  of  dranand  for  DDS  weU  in  ex- 
cess of  any  reasonable  estimate,  includ- 
ing AT&T's  apparent  implicit  use  of  2  to 
2.5." 

15.  The  alleged  delay  of  the  40  city 
DDS  application  has  no  bearing  on  oui 
revenue  comparisons  since  we  are  cwn- 
parlng  actual  and  forecasted  revenues 
for  24  cities  only.  Likewise,  Datran's  low- 
ered rates  should  have  no  effect  on  the 
forecasts  since  the  rates  were  only  low- 
ered to  a  level  ccaislstent  with  that  as- 
sumed by  Bell's  simulation  model.  As  to 
Datran's  bulk  rate  offering,  we  have  been 
iinable  to  detect  any  declii»  In  the  rate 
of  growth  In  monthly  recurring  DD8  rev- 
enues after  the  introduction  of  Datran's 
bulk  rate  offering."  Therefore,  we  must 
conclude  that  the  above  external  factors 
have  had  no  material  effect  on  actual 
DDS  revenues." 


^  These  percentages  were  calculated  on  the 
basis  of  an  average  length  of  haul  for  2.4 
Kbps  of  342  mlleB  and  380  mUes  for  4.8 
Kbpe.  These  average  lengths  of  ha\U  are  thorn 
repOTted  by  AT&T  In  Traasmittal  No.  12497, 
January  22,  1978,  Vol.  10.  p.  63,  and  are  «or 
year  end  1976. 

^  Assuming  a  price  elasticity  of  demand  of 
2.5  and  an  average  Increase  in  price  of  32 
percent,  a  decrease  in  demand  of  80  percent 
would  result.  Thus,  annualized  recurring  2.4 
Kbpe  revenues  would  have  been  about  $300,- 
000,  stm  leaving  a  2,760  percent  difference 
between  actuals  and  forecasted  2.4  Kbpa 
revenues. 

M  Prior  to  October.  1976.  DDS  recurring 
revenues  were  growing  approximately  ♦21,- 
600  per  m<»ith  and  between  October.  1976 
and  JiUy.  1976  at  $30,400  per  month. 

» In  Its  Exceptions  to  the  ID,  AT&T  makes 
a  comparison  between  actual  revenues  and 
what  it  characterizes  as  first  year  on-net  rev- 
enues to  allegedly  demonstrate  the  reliability 
of  its  forecasts.  AT&T  defines  on-net  serv- 
ices as  services  whoUy  contained  In  the  DD6 
expansion  plan  and  on-net  to  off-net  serv- 
ices as  services  partially  contained  in  the 
digital  network.  These  on-net  revenue  figures 
do  not  appear  in  the  record  before  their  in- 
troduction in  AT&Ts  Exceptions.  Addltlon- 
aUy,  there  Is  no  substantiation  of  these  fig- 
ures and  no  Indication  of  whether  the  model 
might  generate  such  flgurea.  Assuming,  ar- 
guendo, that  these  new  revenue  figures  are 
accurate,  we  arrtre  at  a  contradiction,  as 
AT&T  to  its  toitlal  filing  stated  It  did  not 


NOTICES 

16.  Our  concwn  with  the  accuracy  of 
JVT&Ts  DDS  market  forecast  Is  based  on 
the  fact  that  such  forecasts  i^ay  a  key 
role  in  the  DDS  rate  making  process. 
First,  forecasted  market  quantities  help 
to  determine  facilities  requirements  and 
hence  investment  and  expenses  of  offer- 
ing the  service.  See  paragraph  10,  supra. 
Second,  market  forecasts  in  the  form  <rf 
revenue  projections  are  instrumental 
along  with  cost  data  in  determining 
whether  the  revenues  at  the  filed  rates 
win  meet  projected  costs."  In  general, 
whenever  a  carrier  overstates  its  invest- 
ment and  expenses  accordingly,  the  filed 
rate  will  tend  to  appear  to  be  compensa- 
tory (based  on  the  revenue  projections) 
when  in  fact  it  may  not  he  compensa- 
tory. We  have  considered  the  practical 
effects  of  overstating  market  forecasts  on 
rate  making  in  a  hypothetical  situation. 
For  an  explanation  of  this  example  see 
Appendix  n. 

17.  Based  on  our  analysis,  we  do  not 
believe  that  the  external  factors  cited  by 
AT&T  (see  paragraph  12.  supra)  could 
have  accounted  fully  or  even  materially 
for   the   discrepancies    found.    Because 
AT&'Fs  simulator  represents  an  abstrac- 
tion of  the  actual  process  which  deter-, 
mines  the  market  for  DDS,  the  accuracy 
and  the  reasonableness  of  the  simulator  s 
forecasts  will  be  a  function  of  the  de- 
gree to  which  it  mimics  reality.  The  spe- 
cific techniques  utilized  by  AT&T  In  de- 
vising its  model,  as  well  as  our  evaluation 
of  the  individual  objections  and  criticism 
of  the  inputs  and  outputs  of  the  model 
are  treated  more  fully  in  Appendix  I,  at- 
tached hereto.  Of  the  three  input  vari- 
ables whose  inclusion  In  the  model  we 
questk>n  (stimulation  effect,  buy-up  fac- 
tor, and  effect  of  satellite  competition) . 
aU  tend  to  overstate  DDS  demand  and 
hence  revenues.  Also,  the  exclusion  of  a 
variable  Indicative  of  the  effect  of  the 
national  economy  leads  to  the  overstate- 
ment of  DDS  demand  and  revenues.  Fi- 
nally, all  the  input  parameter  values  we 
question,  with  the  possible  exception  ot 
the  maturation  factor,  tend  to  overstate 
DDS  demand  and  revenues. 

18.  In  addition,  to  its  modeling  tech- 
niques, in  1972  ATVT  directly  and  In- 
directly contacted  an  estimated  98  per- 
cent of  the  potential  customers  for  a 
service  such  as  DDS  to  an  effort  to  verify 
the  maiket  a«>propriaten€ss  of  its  cur- 
rent Digital  Date  System.  While  this 
market  survey,  known  as  "Project  A," 
was  never  completed,  it  apparently 
reached  the  vast  majority  of  potential 
custcxners. 

19.  Conclusions.  We  find  that  AT&T's 
simulation  model  Is  not  substantiated  to 
our  satisfaction  and  its  demand  forecasts 


anUc^Mte  introduction  oi  on-net  to  off-net 
service  unUl  early  In  the  second  year  of 
operation.  This  service  was  not  actually  in- 
troduced untn  Septemb««,  1976.  Tet  AT&T 
maintains  In  Its  Exceptions  that  the  recur- 
ring revenue  projections  for  the  first  year 
of  operation  (1976)  oontato  a  «ul>stantlal 
amount  of  on-net  to  off-net  revenuee.  i.e., 
the  difference  between  forecasted  recurring 
DD6  revenuee  and  the  alleged  on-net  only 
revenues.  * 

"  This  is  especially  true  for  DOe  which  la 
a  new  service  with  no  historical  background. 
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cannot  be  c<»sidered  as  accurate  or  rea- 
Booable.  Nearly  every  practice  associated 
with  ATftT'B  slmalator  led  to  an  over- 
statonent  ot  TJDB  demand  and  revenues. 
Such  a  finding  is  reinforced  by  the  fact 
that  to  1972.  through  "Project  A."  AT&T 
contacted  the  vast  oaajortty  of  potential 
DDS  customers,  and  presumably  was 
reasonably  aware  <rf  the  demand  lor 
DDS.  Yet  its  simulation  model  over- 
states this  demcmd. 

20.  GuideUn«s.  Based  on  the  foregoing 
we  will  expect  AT&T  to  future  submis- 
sions of  market  demand  models  to  fully 
support  the  necessity  and  sufficiency  of, 
the  input  variables  used  and  provide  rea- 
sonable suMJorting  evidence  regarding 
parameter  values.  We  will  also  require 
AT&T  to  utilize  sensitivity  analysis  tests 
and  internal  consistency  tests  to  the 
manner  described  in  Appendix  I  for  fu- 
t;ire  DDS  simulation  models.  Ftoally,  we 
will  require  AT&T  to  provide  actual  and 
annual  demand  and  revenue  data  in  fu- 
ture DDS  submissions. 

B.   COSTS 

1 .  LRIC  Cost  Stiutv.  21.  An  LRIC  anal- 
ysis was  submitted  by  AT&T  to  purported 
justification  of  Its  proposed  Tariff  No. 
267  rates.  The  ID  gave  no  considera- 
tion to  this  study  (para.  23  and  fn.  12). 
claiming  that  the  Commission  to  the 
Designation  Order  had  limited  submis- 
sions to  FDC  studies.  Several  parties  ex- 
cept to  this  ruhng  as  an  lnc<»Tect  toter- 
preution  of  the  Designation  Order.  We 
must  reverse  the  IDs  ruling.  The  Desig- 
nation Order  indicated  that  LRIC  studies 
would  be  relevant  evidence  to  this  pro- 
ceedtog  and  that  the  question  of  the 
validity  of  LRIC  or  FDC  studies  to  de- 
veloping rate  levels  for  discrete  classes  of 
service  would  be  resolved  to  Docket  Nos. 
18128  and  19129. 50  FCC  2d  at  509. 

22.  Although  we  have  reached  a  deci- 
sion to  Docket  18128,  we  will  consider 
the  validity  of  AT&T's  LRIC  study  tode- 
pendently  of  those  determinations.  We 
find,  toter  aUa.  the  foUowtog  infirmi- 
ties to  using  ATfcT'B  LRIC  analysis  of 
record  as  justlfkiation  for  Mxe  filed  DDS 
rates:  (1)  AT&Ts  tieatment  of  the  DUV 
portion  of  the  spee^nim  as  a  free  eco- 
ncHnic  good;  (2J  use  of  outmoded  cost 
and  engtoeerlng  data; "  (3)   overstate- 
ment of  demand  and  revenue  projections, 
resulttog  to  biased  contribution  and  bur- 
den tests  (see  para.  19,  supra) ;  and  (4i 
impr<H>er  use  by  AT&T  ot  Its  own  rate- 
maktog  principles  by  filing  Test  Rate  6, 
instead  of  the  todlcated  Test  Rate   8. 
which  is  20  percent  higher  than  the  filed 
rate  (see  para.  M,  infra) .  Thus,  we  find 
AT&'Fs  use  of  UOC  analysis  as  justifica- 
tion for  DDS  rates  to  be  improper. 

23.  In  its  LRIC  analysis,  AT&T  treated 
the  data  under  voice  (DUV)  portion  of 
this  spectrum  as  a  free  economic  good, 
AT&T  emphasizes  that  It  did  not  con- 
sider DUV  to  be  a  free  economic  good  to 


>  In  our  dlscuaslon  concerning  AT&T's  at- 
leged  FDC  Btadlee  we  ahan  note  that  AT&T 
used  projected  eosta  for  DOS.  To  ttie  mxUnt 
that  AT&T'a  LKIC  ooats  are  reOeetad  la  tt* 
FI>C  projectlone  eoneemlng  special  plan* 
cost  we  find  ttiat  the  crttletam  tiMratn  an 
aj^llcable  here.  (See  paras.  27-62,  infra) . 
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its  PDC  studies.  To  the  extent  that  the 
ID  indicates  AT&T  did  otherwise  (para- 
graphs 45-46 ) .  we  reverse  such  findings. 

24.  Because  of  the  significant  ratemak- 
ing  principles  involved,  the  question  of 
whether  ATiT  accorded  proper  treat- 
ment to  DUV  in  its  LR2C  study  for  DDS 
must  be  considered.  In  support  of  its 
position.  AT&T  cites  ecMiomlc  reasons 
for  considering  DUV  as  a  free  economic 
good  in  its  LRIC  study.  These  reasons 
are  based  on  the  assumption  of  AT&T's 
Council  of  Economic  Advistws  that  if  the 
marginal  opportunity  costs "  are  zero, 
then  the  marginal  and  incremental  costs 
also  would  be  zertf.  AT&T  concedes,  how- 
ewer,  that  non-economic  considerations 
indicate  that  the  use  of  DUV  should  not 
be  treated  as  a  free  economic  good. 

25.  We  find  that  AT&T  should  not 
have  treated  DUV  as  a  free  economic 
good  in  its  LRIC  analysis.  We  note  that 
an  internal  AT&T  memorandum  of  record 
herein  (AT&T  Response  of  August  1.  1975 
to  Datran's  Request,  at  555)  indicates 
that  it  was  unsure  of  the  proper  treat- 
ment of  DUV  on  an  incremental  cost 
basis.  The  important  question  is  whether 
tke  DUV  spectrum  incurs  any  significant 
opportunity  costs.  According  at  AT&T's 
own  technical  journals,  of  which  we  take 
ofiOclal  notice,  the  DUV  spectrum  can  be 
used  for  services  other  than  DDS.''  Based 
OQ  this  fact,  the  DUV  spectrum  for  DDS 
presents  an  opportunity  cost.  Since  the 
alternative  uses  of  DUV  are  analog  serv- 
ice, AT&Ts  LRIC  study  for  DDS  should 
have  assigned  a  proper  share  of  the  in- 
cremental joint  and  common  costs  en- 
tailed in  providing  the  total  network 
serving  the  96  cities  to  the  DUV  tech- 
nology. 

26.  Based  on  the  foregoing,  we  conclude 
that  AT&T's  revenue  forecasts  are  over- 
stated and  its  LRIC  costs  are  improper. 
This  overstatement  of  revenues  and  im- 
proper use  of  LRIC  costs  have  resulted  in 
the  appearance  of  justified  rates  which 
were  in  fact  not  justified. 

2.  FDC  Cost  Studies.  27.  In  its  direct 
case,  AT&T  submitted  two  DDS  cost 
studies  which  it  characterizes  as  fully 
distributed  cost  (FDC)  studies.  Since 
DDS  was  a  new  service  at  the  time  the 
studies  were  conducted,  no  actual  or  his- 
torical costs  were  available.  Instead, 
AT&T  used  projected  costs  for  both  FDC 


'•Various  parties  of  this  proceeding  liave 
attempted  to  a{>ply  their  concept  of  oppor- 
tunity cost.s  to  support  their  Individual  eco- 
Bomlc  arguments.  Thus,  the  meaning  of  op- 
portunity costs  has  become  somewhat  un- 
clear. (See  ID,  f  n.  22) .  We  consider  the  proper 
definition  to  be  the  standard  economic  one, 
which  states  that  the  opportunity  cost  of  a 
productive  factor  is  the  maximum  value  that 
this  factor  could  produce  In  an  alternative 
nse. 

'"  In  effect,  DUV  creates  a  "T  carrier"  in  an 
allegedly  normally  unused  portions  of  the 
■Ucrowave  si>ectrum.  This  "T  carrier"  can  be 
ased  to  provide  analog,  as  well  as  digital  serv- 
ice. A.T.  &  T.  haa  engineered  the  equip- 
ment to  carry  analog  and  digital  signals  over 
the  same  facility.  ▼.  I.  Jt^iaxmee.  "The  Kvolv- 
ing  Digital  Network,"  64  "Bell  Laboratories 
•ecord"  (November,  1076)  269,  271.  See  also 
IT.  K.  Sjiow.  ed..  "Dlgitel  Data  Systems."  M 
"Bell  System  Technical  Journal"  (May-June. 
1975)    811,  875. 
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sttidies.  One  study  purportedly  u-ses  al' 
location  methods  similar  to  FDC  Method 
1  utd  the  other  uses  methods  similar  to 
FDC  Method  7.  The  ID  found  that  DDS 
raites  should  be  "solidly  premised  on  a 
reasonably  accurate  revenue  projection 
and  an  acceptable  Method  1  Fully  Dis- 
tributed Cost  Study."  (para.  49).  Thus, 
the  ID  did  not  consider  AT&T's  FT>C 
Miethod  7  study.  Various  parties,  includ- 
ing AT&T  and  DOD,  take  exception  to  the 
ID'S  finding.  In  addition,  many  aspects 
of  the  ID'S  evaluation  of  DDS  invest- 
ment and  expense  figures  are  the  sub- 
ject of  exceptions  by  several  parties. 

28.  The  AT&T  FDC  studies  are  more 
accurately  characterized  as  hybrid  cost 
studies.  They  are  based,  in  part,  on  the 
following :  historical  cost  information  for 
some  investment  items,  LRIC  data  for 
other  investment  items,  estimates  for 
several  expense  categories  derived  from 
existing  service  classifications  other  than 
DDS,  and  historical  cost  information 
Where  the  co6ts  were  incurred  in  several 
different  years.  AT&T's  PDC  data  was  de- 
veloped on  the  assumption  that  it  would 
serve  96  cities  in  1976.  This  assumption 
has  proven  to  be  incorrect. 

29.  We  will  assess  the  vaUdity  of  both 
AT&T's  FDC  cost  studies  by  first  exam- 
ining  tlie  investment  data  and  then  the 
expense  data.  Our  discussion  wtU  be  lim- 
ited to  the  majo?  items  of  investment  and 
expense  disputed  by  the  parties. 

a.  Hybrid  FDC  Method  1 — 30.  Invest' 
merits.  Several  areas  concerning  AT&T'* 
investment  data  are  in  dispute.  These 
include  the  following:  allocation  of  com- 
mon plant;  assignment  of  obsolete  non- 
fungible  plant;  impeujt  of  inflation  and 
Western  Electric  CXMnpany  price  in- 
creases; fill  factor  for  interexchange 
tlX)  plant;  local  loop  investment;  nine 
city  Digital  Serving  Area  (DSA>  sample; 
and  depreciation  reserve. 

31.  AT&T  allocated  Its  investment  in 
common  plant  by  relying  on  TELPAK 
factors  or  ratios.  The  ID  rejected  the  use 
of  TELPAK  ratios  for  DDS  on  the  basis 
that  TELPAK  is  not  representative  of 
DDS  « paras.  83-86>."  ^ecifically,  the 
ID'S  determination  was  founded  on  the 
fact  that  TELPAK  is  a  bulk  rate,  quan- 
tity discount  service,  that  it,  until  re- 
cently, has  earned  a  low  rate  of  return 
based  on  FDC-1  analysis,  and  that  it» 
ratios  are  based  on  obsolete  data  and 
questionable  estimating  techniques.  The 
Trial  Staff  and  other  parties  have  main- 
tained in  this  proceeding  that  AT&T's 
use  of  TELPAK  ratios  bears  no  reason- 
able  relationship  to  an  appropriate  as- 
signment of  these  Investment  items  to 
DI>S.  They  also  argued  for  development 
of  allocation  factors  specifically  for  DDS. 
On  the  other  hand,  AT&T  claimed  that 
the  use  of  TELPAK  ratios  is  reasonable 
since  TELPAK  and  DDS  have  funda- 
mentally similar  service  characteristics 
in  that  both  are  line  haul/service  termi- 
nal *  inter-DSA/dlgital  access  line 
I  DAL  I  >  type  offerings.  We  conclude  that 


the  use  of  TELPAK  ratios  in  determin- 
ing the  allocation  of  common  plant  for 
DDS  is  inappropriate.  Even  if  it  is  as- 
sumed that  DDS  and  TELPAK  have 
similar  service  characteristics,  we  do  not 
find  the  relevance  to  the  allocation  of 
plant  overhead.  DDS  and  TELPAK  em- 
ploy plant  overhead  in  differing  mixes. 
Since  DDS  employs  a  new  technology 
and,  according  to  AT&T,  comprises  a 
digital  network  separate  and  distinct 
from  the  analog  system  of  which 
TELPAK  is  a  part,  it  is  unlikely  that  two 
such  distinct  networks  would  employ 
the  same  mix  of  plant  overhead.  AT&T 
has  not  shown  that  such  is  the  case. 

32.  The  question  of  the  proper  treat- 
ment for  the  allocation  of  obsolete  non- 
fungible  plant  has  been  raised.  The  Trial 
Staff  and  Datran  argue  that  such  costs 
should  be  assigned  to  the  service  which 
caused  its  obsolescence.  AT&T  argues 
that  while  such  a  procedui'e  is  appropri- 
ate in  LRIC,  it  is  not  in  FDC.  We  affii-m 
the  ID  finding  (fn.  42)  that  the  record 
contains  no  convincing  evidence  that 
modems  and  echo  suppressors  will  be 
made  obsolete  by  DDS,  Given  the  avail- 
ability of  off-net  analog  extensions  and 
the  expected  continued  growth  of  analog 
data  communication  services,  we  are 
skeptical  of  any  claimed  obsolescence  of 
modems  and  echo  suppressors.  Since  we 
are  not  convinced  that  such  equipment 
will  become  obsolete,  it  is  uimecessary  for 
us  at  this  time  to  reach,  as  the  ID  ap- 
parently has,  any  decision  as  to  how  ob- 
solescence costs  should  be  treated." 

33.  Another  area  of  contention  is  the 
adequacy  of  general  inflationary  trends 
and  Western  Electric  price  increases  of 
1975  (averaging  5.1  percent)  and  1976 
(averaging  4.0  percent) .  The  record  dem- 
onstrates that  AT&T  did  not  take  into 
account  inflation  in  its  forecast  of  ex- 
pected DDS  costs."*  This  failure  to  ac- 
count for  the  severe  inflation  of  the  past 
few  years  plus  tlie  failure  to  employ  cur- 
rent cost  information  has  caused  AT&T 
to  substantially  understate  the  invest- 
ment costs  of  DDS. 

34.  AT&T  also  faUed  to  adequately  ac- 
count for  the  Western  Electric  price  in- 
creases. AT&T  suggests  that  an  average  4 
percent  increase  overall  in  Western  Elec- 
tric prices  in  January  1976,  which  al- 
legedly translates  into  a  2  percent  in- 
crease in  annual  costs,  is  covered  by  a  3 
percent  increase  in  DDS  rates.  This  argu- 
ment obfuscates  the  pertinent  issue.  In 
this  proceeding,  our  concern  is  not  with 
the  average  overall  increase  in  Western 
Electric  prices,  but  with  the  increase  in 
specific  Western  Electric  prices  for  goods 
and  sei-vices  used  for  DDS.  We  are  also 
concerned  with  why  AT&T  failed  to  fore- 
cast any  increases  in  DDS  equipment 
prices  and  installation  charges.  We  af- 
firm the  ID  finding  (paragraph  77)  that 
it  was  incumbent  upon  AT&T  to  fully  de- 


"  While  the  ID'S  discussion  of  the  appro- 
priateness of  TELPAK  ratloa  for  DDS  specif- 
ically referred  to  expenses,  the  findings  are 
of  a  general  nature  and  are  applicable  to 
investment  allocations. 


"This  queetlon  is  more  appropriately  ad- 
dresaed  in  our  development  of  revised  FDC-7 
and  FDC-1  methodologies  In  the  aftermath  of 
our  decision  in  Docket  No.  18128, 

"Concern  ovm'  tbe  Inadequate  treatment 
of  Inflation  is  also  jxeeent  throughout  the 
ID'S  discussion  of  Investment  and  expense 
data. 


1  I 
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vel(V  such  Increased  costs  in  formulating 
its  tariff,  and  tbat  AT&T  has  not  justi- 
fied Its  failure  to  do  so. 

35.  AT<^  used  a  90  percent  fill  factw 
in  its  allocation  of  common  inter-ex- 
change (IX  facility  radio  relay  costs  to 
DUV  channels  used  to  transmit  DD6  in- 
tercity. Tills  figure  for  the  ratio  of  super- 
group to  mastergroup  is  unsubstantiated, 
but  AT&T  claims  that  the  necessary 
studies  would  be  time  consuming  and  un- 
warranted. TTie  Trial  Staff  and  Datran 
argue  that  AT&T's  figure  is  overstated 
and  thus  understates  the  amount  of  com- 
mon IX  plan  allocated  to  DDS.  The  ID 
(para«««A  73)  found  that  AT&T  has  not 
shown  that  Its  allocation  of  common  IX 
plant  for  DD6  is  Just  and  reasonable.  We 
afBim  this  findnlg  of  the  ID.  However, 
while  we  are  skeptical  of  such  a  high  fill 
factor,  we  have  no  method  of  det«Tnln- 
Ing  an  appropriate  fill  from  the  record 
In  this  proceeding.  Thus,  we  reject 
AT&T's  unsupported  fill  factor  assump- 
tion. Because  of  the  criticsJ  nature  of  the 
fin  factor  In  allocation  of  ctxnmon  IX 
plant,"  we  will  require  AT&T  in  all  future 
DD6  tariff  filings  to  provide  a  detailed 
Justification  using  appropriate  traflSc  en- 
glneerlng  data  and  techniques  for  any 
preferred  fill  factors. 

36.  AT&T  stated  that  its  cost  for  local 
loop  equipment  Is  $309.36  for  each  DDS 
station  and  over  $13  million  for  all  43,000 
stations.  These  figures  are  based  on  1969 
cost  data,  which  partially  relied  on  2- 
wtre  loops.  DDS  stations  require  4-wire 
loops.  The  ID  (paragraph  70)  foimd 
AT&T's  loop  Investment  to  be  under- 
stated but  did  not  speculate  as  to  the 
extent  of  the  understatement.  AT&T  ex- 
cepts to  this  finding  on  the  basis  that  Its 
use  of  1969  cost  data  to  det^^nine  the 
loop  Investment  is  proper.  Upon  consid- 
eration of  the  record,  we  find  that  the 
ID'S  determinatlcsi  should  be  afi^med. 
We  caimot  accept  at  fsuse  value  Justifi- 
cation based  on  data  that  was  five  years 
old  at  the  time  of  filing,  glv^i  the  weU 
documented  recent  inflationary  trends  in 
equipment  prices.  Also,  we  carmot  accept 
the  inclusion  of  cost  data  for  2-wire 
loops  when  4-wlre  loops  are  necessary 
for  the  service.  Further,  we  note  thai 
AT&T  presented  2  and  4  wire  loop  costs 
separately  in  Its  January  1975  filing,  but 
has  given  us  no  documented  studies  of 
either  2-wire  or  4-wire  loop  costs.  Finally, 
we  do  not  find  the  doubling  of  2-wire 
costs  to  be  representative  of  4-wire  costs. 
As  AT&T's  own  data  demonstrates,  this 
can  either  lead  to  an  overstatement  or 
an  understatement  of  4-wire  loc^^s  costs, 
bat  not  to  Uie  actual  costs  of  4-wlre 
loops.  The  above  facttH^  In  the  aggregate 
result  in  substantial  imderstatement  of 
local  loop  investments. 

37.  AT&T  utilized  a  9  city  sample  of  the 
96  city  DDS  network  for  1976  in  costing 


the  Digital  Serving  Area  (D6A)  portion 
of  the  network.  The  ID  (paragraphs  79- 
80)  found  this  sanude  to  be  unrepreseit- 
ative  and  to  undostate  unit  costs  and 
hence  total  costs."  AT&T  acknowledged 
its  9  city  sample  was  not  randomly  gen- 
erated, but  defends  it  as  being  repre- 
sentative of  the  96  DSAs.  AT&T  argues 
that  the  9  DSAs  srfected  are  represeita- 
tive  of  the  96  D6As  essentially  <m  the 
basis  of  the  total  stations  terminated  and 
tiie  DAL-l/DAL-2  station  ratio.  AT&T 
also  alludes  to  a  study  in  which  46  D6As 
were  analyzed  and  used  to  cost  the  «itire 
96  cities.  On  the  basis  of  this  46  city 
sample,  AT&T  concludes  that  with  a  con- 
fidence level  of  95  percent  the  total  in- 
vestment derived  hs  analyzing  each  of 
the  96  DBAs  would  yield  a  figure  which 
would  not  be  statistically  differoit  from 
the  one  derived  frcHn  the  9  city  sample. 
While  AT&T's  criteria  for  selecting  its  9 
city  sample  may  be  useful  in  sizing  the 
cities  as  to  whether  or  not  they  are  large, 
medium  or  small,  we  agree  with  the  ID 
(paragrs«>hs  79-80)  that  this  is  irrele- 
\'ant  to  the  representativeness  of  the 
sample. 

38.  TTie  ID  (paragraphs  79-80)  found 
that  AT&T  enjoyed  a  biased,  unr^ire- 
sentative  sample  to  develop  total  D6A 
costs  which  resulted  in  a  substantial  but 
undetermined  understatement  of  D6A 
costs.  Based  on  the  relevant  data  avail- 
able, as  discussed  below,  we  affirm  the 
ID'S  finding  that  the  sample  was  fsuilty. 
AT&T's  9  city  sample  consists  of  3  large 
DBAs,  3  medium  and  3  smsdl.  In  order 

^  We  note  that  the  ID  (p«Lragr&pb  78)  in- 
correctly characterizes  tbe  9  city  sample  as 
being  used  to  project  investment  and  rev- 
enue requlrenMuta  for  the  entire  96  city 
DD  network.  In  fact,  this  aample  was  used 
only  for  the  D6A  portion  of  the  96  city  1X38 
network. 


n  Simply  changing  the  flU  factor  assump- 
tloa  from  90  percent  to  80  percent  IncreasM 
tbe  amoont  of  common  Interexchange  plant 
•llocated  to  DDS  by  es.l  mflUon  for  96  cHleB 
IB  1076  nslng  ATAT  date  from  Ite  January 
1875  filing. 


to  determine  the  representativoiess  of 
the  3  city  sulxgamrtes  submitted,  the 
characterlstks  on  which  the  DSA  por- 
tkoi  of  the  network  is  costed  were  ana- 
lyzed. According  to  AT&T,  data  inputs 
for  the  DSA  investmoit  model  include: 
DSA  statian  and  mlleege  commary ;  D6A 
equUxnent  count  simunary;  material 
priceUst;  unit  cost  file;  and  c^>acity  cost 
assignm^its.  Of  these  data  inputs  only 
the  DSA  station  and  mileage  summar>' 
and  the  DSA  equipmoit  count  summary 
would  seem  to  vary  between  DSAs.  Thus. 
we  examined  the  number  of  DAL-1  and 
DAL-2  terminations  per  DSA,  route  miles 
per  DSA,  and  number  of  DAL-2  end  of- 
fices to  determine  whether  AT&T's  3  city 
subsami^es  are  representative  of  total 
DDS  costs.  While  the  record  contains 
information  on  the  number  of  DAL-1 
and  DALr-2  terminations,  there  is  no  di- 
rect evidence  avaUatde  on  the  other  two 
factors.  liOgically,  we  would  expect  that 
as  the  number  of  DAL-2  terminations  in- 
crease so  would  the  number  of  DAL-2 
terminations  to  total  terminations  as  an 
indirect  test  for  tlie  number  of  DAL-2 
end  o£5ces  in  3  city  samples  versus  those 
in  the  relevant  DSA  classifications.  We 
also  ix>te  that  AT&T's  only  use  of  total 
terminatitffls  In  its  classification  of 
D£»As  assumes  a  similar  distribution  of 
DAIiB  wtthm  a  DSA  claaBlflcati<m  and 
that  this  assumption  is  not  supported  in 
the  record. 

39.  Using  AT&T's  classification  of 
DSAs  as  large,  nwdlum,  or  snail  and'its 
forecasted  number  of  DAL-1  and  DAL-2 
terminations  by  DBA  for  197^  at  the  filed 
rate,  the  Mlowtng  taUe  ^nmpares  the 
average  number  of  DAL-l  and  DAL-2 
terminations  for  the  3  city  subsamples 
with  the  corvespontfing  averages  for  all 
the  DBAs  by  size. 


Average  number  of  terminatioiia 
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DAL-1 


DAI/-2 


Pvomt 
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Lar^e  DSA"?: 

3  city  samplp 2,964 
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Percent  difference 21 S 
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40,  It  is  now  evident  that  AT&T's  sam- 
ples overstated  the  average  number  of 
total  DAL  and  DAL-1  terminations. 
Since  unit  costs  would  be  lower  the 
higher  the  use  for  cities  of  sin&llar  size 
(i.e.,  number  of  DAL  terminations), 
AT&T's  sample  tends  to  understate  the 
unit  costs  associated  with  the  DAL-1 
portion  of  DSA  costs.  This  leads  to  an 
overall  understatement  of  DSA  costs  be- 
cause DAL-1  costs  comprise  ttie  largest 
portion  of  total  DBA  costs.  Also,  a  com- 
parison of  the  percentage  of  DAL-S  ter- 
minations to  total  terminations  shows 
wide  TartatlODB  between  AT&T's  sample 
and  the  relevant  unlyerse. 


41.  A  number  of  criticisms  have  been 
leveled  at  the  AT&T  derived  deprecia- 
tion reserve.  Datran  points  to  an  appar- 
ent Inconsistency  between  claimed  de- 
preciation expense  and  claimed  reserve 
and  maintains  that  AT&T  has  im- 
properly allocated  the  common  portion 
of  the  system  dei»eciation  reserve  to 
DD6.  IDCMA  claims  that  AT&T  failed 
to  recognize  competitive  pressure  and 
depreciate  equlpmeat  more  rapidly.  The 
question  of  the  appropriate  service  life 
and  method  of  depreciation  to  be  ap- 
plied to  equipment  used  for  competitive 
serrlces  Is  of  surii  fundamental  nature 
that  It  Is  best  resolved  in  a  separate 
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proceeding.^  We  find  AT&T's  use  of 
TELPAK  ratios  to  allocate  the  common 
portion  of  the  system  depreciation  re- 
serve to  DDS  Is  in£«>proprlate.  See  para- 
graph 47,  supra. 

42.  In  summary,  we  find  that  through 
ATVT's  practices  found  unsupportable 
herein,  AT&T  has  substantially  under- 
stated the  costs  of  providing  DDS  to  96 
cities  in  1976  at  forecasted  demand.  Fur- 
thermore, the  use  of  a  hjrpothetical  net- 
work of  96  cities  by  AT&T  for  costing  and 
revenue  purposes  prevents  us  from  mak- 
ing any  determination  as  to  the  actual 
CDsts  of  providing  DDS  in  the  authorized 
24  cities  for  a  specific  test  year  on  the 
basis  of  the  record  in  this  proceeding. 
Because  cost  and  demand  characteristics 
differ  between  the  96  city  hypothetical 
network  and  the  authorised  24  city  net- 
work, such  data  cannot  be  found  to  com- 
ply with  the  requirement  of  our  rules 
that  actual  costs  be  filed.  We  will  there- 
fore require  AT&T  to  file  actual  and  fu- 
ture costs  on  a  basis  consistent  with  the 
geographical  coverage  of  the  tarifif  under 
consideration  to  comply  with  §  61.38  of 
the  Rules. 

43.  Expenses.  AT&T's  expense  data  has 
been  challenged  on  the  grounds  of  the 
methodology  used  and  the  type  of  infor- 
mation employed.  More  specifically,  ex- 
ception is  taken  to  the  expense  method- 
ology on  the  basis  that  AT&T  failed  to 
properly  include  research  and  develop- 
ment (R&D)  and  start-up  expenditures, 
that  it  applied  its  expense  factors  to  in- 
appropriately derived  revenue  and  in- 
\'estment  data,  and  that  It  failed  to  take 
into  account  inflationary  tendencies  in 
forecasting  expense  data.  Exception  is 
taken  to  AT&Ts  informational  base  on 
the  grounds  that  it  contains  outmoded 
data,  inappropriate  TELPAK  ratios  for 
some  expense  items  and  that  it  derives 
annual  expense  data  in  contrast  to  an- 
nualized revenue  data  derived  from  the 
market  simulator. 

44.  AT&T  states  that  DDS  R&D  and 
s:art-up  expenditures  are  included  in  the 
allocated  general  expenses.  Thus,  it 
claims  that  It  has  allocated  a  portion  of 
total  R&D  and  start-up  expenditures  to 
DDS-  Several  parties  have  objected  to 
this  procedure  on  the  grounds  that  it 
ignores  start-up  costs  and  R&D  expendi- 
tures for  DDS  that  were  incurred  before 
the  service  was  authorized,  that  it  does 
not  explicitly  account  for  such  expendi- 
tures, and  that  the  form  of  aggregate 
allocation  is  inappropriate  and  R&D  ex- 
penses and  start-up  costs  should  be  di- 
rectly attributed  where  possible.  We  rec- 
ognize that  present  accounting  methods 
do  not  adequately  address  these  criti- 
cisms. Thus,  we  reach  no  finding  as  to 
the  amount  of  AT&T's  R&D  and  start-up 
costs  for  DDS.  However,  we  note  that 
there  is  record  evidence  that  AT&T  did 


='The  subject  of  investigation  of  Docket 
Jfo;  20188  Is  A.T.  &  T.'s  proposed  Equal  Life 
Group  (ELQ)  approach  to  depreciation.  In 
addition,  we  have  a  consultant  contract  out- 
standing to  Investigate  the  general  question 
ol  depreciation  rules  and  policies  for  the 
ttiecommunicattons  Industry. 
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not  fully  account  for  all  relevant  R&D 
CKpenditures  in  relation  to  DDS.'* 

45.  AT&T  derived  expense  data  by  ap- 
plying factors  to  various  revenue  and  in- 
vestment items,  which  we  already  found 
to  be  inappropriately  derived  and  have 
rejected.  See  paragraph  31,  supra.  Thus, 
the  expense  data  must  similarly  be  re- 
jected. Furthermore,  because  the  bulk  of 
expenses  were  derived  from  vastly  under- 
stated investment  items,  we  find  that 
AT&T's  expense  data  is  generally  under- 
stated. Additionally,  the  failure  of  AT&T 
to  take  into  accoimt  inflation  leads  to  an 
understatement  of  its  forecasted  DDS 
expense.  See  paragraph  33,  supra. 

46.  We  have  already  found  (paragraphs 
34,  36  supra)  that  AT&T  employed  out- 
moded information  in  several  instances. 
Its  derivation  of  DDS  expenses  is  no  ex- 
ception. The  use  of  factors  that  can  in 
some  cases  '  e.g.,  service  revenue  account- 
ing expense'  be  traced  back  to  the  orig- 
inal se\en  way  cost  study  in  1964  nulli- 
fies any  claim.<:  AT&T  could  have  of  using 
current  hi.'.torical  data  or  being  truly 
forecasting  expenses  for  DDS.  Thus,  we 
find  that  the  use  of  outmoded  data  taken 
from  a  variety  of  past  years  is  sufficient 
cause  in  it.self  to  reject  AT&T's  claimed 
expenses  for  DDS  as  being  unju.-^t  and 
unreasonable. 

47.  AT&T  used  historic  ratios  of  the 
TELPAK  senice  category  to  forecast  cer- 
tain DDS  expenses.  AT&T  claims  that  the 
use  of  TELPAK  ratios  is  more  appropri- 
ate than  voice  private  hne  ratios.  Even 
if  this  is  the  case,  it  ignores  the  real  issue 
at  wliy  ATiT  failed  to  develop  spe- 
cific ratios  for  DDS.-^  The  answer  to  this 
question  is  not  found  in  the  record.  Since 
such  ratios  were  not  developed  for  DDS, 
we  must  consider  the  appropriateness  of 
AT&Ts  use  of  TELPAK  ratios.  We  affirm 
the  ID'S  finding  that  TELPAK  ratios  are 
inappropriate.  Our  decision  is  based  on 
the  fact  that  TELPAK  is  a  bulk  offering 
while  DDS  is  not,  that  TELPAK  has  his- 
torically earned  a  low  return  and  that  the 
particular  ratios  employed  are  based  on 
obsolete  data  and  improper  estimating 
techniques. 

48.  We  finally  must  consider  whether 
the  information  used  to  derive  AT&T's 


"  AT&T  claimed  in  rebuttal  testimony  that 
8715,000  of  R&D  expenditures  were  allocated 
to  DDS.  The  record  discloses  that  at  a  mini- 
mum of  $2  6  million  of  identifiable  R&D  ex- 
penditures are  associated  with  the  provision 
of  DDS  AT&T  Response  to  Datran  1st  Inter- 
rogatories. Q1(B)(1),  p.  151.  We  are  further 
examining  the  question  of  treatment  of  R&D 
expenditures  in  our  revisions  to  the  Uniform 
a-stem  of  .Accounts. 

^-  A  related  question  is  the  appropriateness 
of  the  use  of  ratios  at  all  In  forecasting  fu- 
ture expenses.  The  use  of  fixed  ratios  by 
AT&T  in  forecasting  costs  entails  the  im- 
plicit assimiption  that  expenses  do  not  vary 
oper  time  or  that  they  vary  exactly  In  the 
same  manner  as  the  particular  revenue  or 
iavestment  item  on  which  an  expense  item 
is  derived.  This  Implicit  assumption  seems 
particularly  Inappropriate  when  considering 
maintenance  expenses.  To  assume  that  main- 
tenance of  a  particular  capital  good  does  not 
vary  over  time  flies  in  the  face  of  common 
sense  and  the  typical  failure  rates  assumed 
bv  practicing  engineers. 


DDS  expenses  yields  annualized  expenses 
in  the  same  sense  that  AT&T's  simulator 
yields  annualized  revenues.  AT&T  claims 
that  it  derived  annualized  expenses.  On 
the  other  hand,  Datran  and  others  argue 
that  AT&T  derives  annual  expense  data.** 
We  find  that  annualized  data  is  inappro- 
priate for  use  in  determining  test  year 
cost  and  revenue  data  for  ratemaking 
purposes.  Therefore,  we  will  require 
AT&T  to  provide  both  revenues  and  ex- 
penses on  a  consistent  annual  basis  in 
future  DDS  rate  fUings.  U  AT&T  also 
wishes  to  supply  annualized  data,  it  may 
do  so  provided  it  is  done  on  a  well  docu- 
mented, consistent  basis.  The  need  for 
annual  data  becomes  readily  apparent  as 
one  attempts  to  track  forecasted  data 
witli  actuals.  Annual  data  provide  the 
basis  upon  which  overall  revenue  re- 
quirements are  generally  calculated.  It 
is  essenital  that  this  Commission  have 
such  data  by  service  on  an  annual  basis 
in  order  to  insure  that  a  carrier's  overall 
revenue  requirement  has  a  reasonable 
opportunity  of  being  attained. '■ 

49.  We  have  already  found  that 
AT&T's  costing  methodology  generally 
leads  to  an  understatement  of  DDS  in- 
vestment costs  at  a  given  level  of  de- 
mand. In  addition,  we  have  found 
AT&T's  forecasted  demand  for  DDS  was 
overstated.  It  follows  that  any  use  of 
expense  to  in\estment  or  revenue  ratios 
to  calculate  DDS  expenses  must  be  re- 
jected. We  have  also  expressed  consider- 
able doubt  concerning  the  appropriate- 
ness of  tlie  ratios  used  in  this  case  and 
their  meaning.  Consequently,  we  find 
that  AT&T  has  imderstated  the  costs 
both  investment  and  expenses,  of  pro- 
viding DDS  at  forecasted  demand  levels. 

b.  Hybrid  FDC  Method  7.  50.  'While 
none  of  the  parties  extensively  analyzed 
AT&T's  FDC-7  in  terms  of  investment 
items,  the  special  plant  cost  and  many 
common  costs  of  FDC-7  are  identical  to 
AT&T's  FDC-1.  Thus,  many  of  the  criti- 
cisms of  FDC-1  are  applicable  to  FDC-7. 
The  principal  differences  betwpen  FDC-7 
and  FDC-1  are  in  the  areas  of  plant  un- 
der construction,  miscellaneous  plant 
(land,  buildings,  furniture  and  vehicles^ . 
and  the  10th  FDC-7  category  concerning 
the  treatment  of  non-directly  attrib- 
utable IX  plant. 

51.  Under  FDC-7,  plant  under  con- 
struction is  allocated  to  DDS  on  the  basis 
of  the  expected  increases  in  revenues  by 
service.  The  basis  upon  which  AT&T  has 
allocated  plant  imder  construction  is 
questionable  since  the  forecasted  revenue 
increases  are  not  substantiated.  AT&T's 
assumption  for  an  expected  30  percent 
growth  in  revenues  for  DDS  between 
1976  and  1977  is  without  foundation  In 
the  record.  ATL-T  has  also  substantially 


»  AT&T  anniialized  DDS  revenues  by  mul- 
tiplying projected  December  revenues  by  12. 
For  a  growing  service  such  a  procedure  yields 
a  higher  revenue  estimate  than  the  use  of 
annual  data,  the  sum  of  12  consecutlv* 
months;  hence,  the  concern  over  whether  or 
not  AT&T  has  annualized  Its  expenses  In  a 
manner  consistent  with  Its  annuallzatlon  o< 
DDS  revenues. 

"••PJ.O.  V.  Hope  Natural  Oas  Company." 
320TT.S.  591  (1944). 


overstated  DDS  revenue.^  in  1976,  thereby 
overstating  the  potential  dollar  revenue 
growth  of  DDS.  Therefore,  we  can  accept 
neither  AT&T's  FDC-7  estimate  of  plant 
under  construction  allocated  to  DDS  nor 
the  associated  interest  during  construc- 
tion revenues.  Additionally,  we  find  our 
criticism  of  AT&T's  FDC-1  in  paras.  31, 
33.  34,  37-41  supra,  to  be  equally  appli- 
cable to  AT&T's  FDC-7  study.  Hence,  for 
the  above  reasons,  we  find  that  AT&T's 
FDC-7  study  is  unacceptable  and  fails  to 
adequately  reflect  the  true  costs  of  DDS. 

c.  Conclusions.  52.  AT&T  has  allegedly 
performed  two  fully  distributed  cost 
studies  using  forecasted  cost  data  for 
both  studies.  One  study  purportedly  uses 
allocation  methods  similar  to  FDC 
Method  1,  while  the  other  purportedly 
uses  allocation  methods  similar  to  FDC 
Method  7."^  AT&T's  revenue  forecasts 
have  been  found  to  be  overstated  and,  as 
we  have  found,  AT&T's  forecasted  costs 
are  understated  at  the  forecasted  level  of 
demand.  This  overstatement  of  revenues 
and  understatement  of  costs  have  en- 
abled AT&T  to  apparently  justify  rates 
for  DDS  which  are  In  fact  not  justified. 

3.  H on-Compensatory  Rates.  53.  The 
record  in  this  proceeding  is  not  adequate 
to  support  a  finding  that  the  DDS  rates 
are  compensatory.  However,  additional 
Information,  of  which  we  take  official 
notice,  on  file  with  the  Commission  is 
relevant  to  this  issue.  This  information 
consists  of  the  various  AT&T  supplied 
cost  studies  filed  in  connection  with  its 
40  city  DDS  section  214  application 
(W-P-C-433) .  The  probative  value  of  the 
studies  "  in  this  proceeding  is  enhanced 
by  the  fact  that  the  studies  are  for  the 
24  cities  in  service  for  test  year  1975,  the 
first  year  of  operation.  In  addition,  these 
studies  employ  results  from  a  special  en- 
gineering study  of  the  DSA  porticm  of 
the  existing  24  cities,  rather  than  a 
biased  sample  of  9  DSAs,  as  AT&T  did 
here.  See  paragraph  40,  supra.  The  use 
<rf  nationwide  factor  file  for  FDC-1  also 
minimizes  the  problem  we  found  (para- 
graph  31,  supra)  with  the  use  of  TELPAK 
ratios.  Thus,  we  find  these  additional 
Section  214  cost  studies  to  be  a  significant 
improvement  over  the  FDC  studies  pro- 
vided by  AT&T  in  this  proceeding. 

54.  As  we  noted  in  our  "Memorandum 
€4)lnion  and  Order,"  60  FCC  2d  835 
(1976) ,  the  FDC  studies  supplied  in  con- 
nection with  the  Section  214  applications 
show  a  low  earnings  ratio  ranging  from 
—0.75  percent  to  4.2  percent.  The  results 
are  as  follows :  ** 
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■  These  FDC  Method  l  and  7  studies  utilize 
the  methodology  used  prior  to  our  Docket 
18128  Decision.  Pursuant  to  that  Decision,  re- 
vised in|thodologlee  for  both  are  being  de- 
veloped. 

"While  these  studies  have  certain  defl- 
eienclee  as  weU.  see  80  FCC  2d  836  (1976) ,  we 
find  the  results  to  be  of  stifficlent  probative 
value  for  "use  In  this  Decision, 

—  AT&T  also  recently  provided  In  summary 
form  tentative  results  of  TIX;-!  and  FDC-7 
studies  for  October  1076.  These  tentative  re- 
sults are  sununartsad  below.  November  23, 
1978  letter  to  Chief,  Cost  Analysis  Branch, 
Common  Carrier  Bureau,  from  Gordon  B. 
Kvans,  AT&T,  to  connection  with  W-P-C-433. 
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'  .May  25, 1976,  tetter  to  Chief,  Couunon  t  arrier  Bureau 
from  Robert  E.  Sageman,  assistant  vir..  pnw'denl. 
A.T.  A  O.,  iu  connecfion  with  W-P-t-«3 

>  Mar.  31,  lOTO,  tetter  to  Chief,  Common  ramer 
Bureau  from  T.  W.  Seandlvn,  a-ssi'lant  vt.-i-  i^re^Hlent. 
A.T.  *  T.,  in  tfonne-'fion  wiin  W  V  <"  <(.'  .\(l)ii^tf<j 
for  sii'ifO'ineiil  re|)on<. 

55.  It  is  evident  that  1975  DDS  rates 
do  not  generate  suflBiclent  revenues  to 
cover  all  costs,  including  cost  of  capital, 
regardless  of  the  FDC  methodology  used. 
Tentative  results  provided  by  AT&T  for 
October  1976  show  similar  results.  Thus, 
nearly  two  years  of  operation  have  failed 
to  show  any  improvement  in  the  earnings 
results  of  DDS.  While  we  would  not 
necessarily  expect  a  new  service  to  im- 
mediately earn  a  reasonable  rate  of  re- 
turn, we  do  expect  improvements  in 
earnings  ratio  over  time  If  rates  are  to 
be  compensatory.  That  DDS  has  failed 
to  exhibit  such  trends  we  find  to  be  suf- 
ficient reason  to  reach  the  finding  that 
present  DDS  rates  are  non-compensatory 
and  win  continue  to  be  non-compensa- 
tory in  the  foreseeable  future. 

4.  Rate  Structure.  56.  AT&Ts  rate 
structure  for  DDS  is  delineated  in  the  ID 
(paras.  27-38).  Essentially,  the  rate 
structure  embodies  a  four-speed  service 
offering  with  the  rates  for  the  various 
rate  elements  increasing  as  the  speed  of 
service  increases.  While  the  ID  consid- 
ered the  differences  in  rates  for  the  f our 
speeds  of  DDS  and  the  Justification  for 
these  variations  in  the  context  of  section 
202  <  a)  discrimination,  we  find  it  is 
proper  to  examine  the  rate  structure  on 
the  basis  of  whether  it  Is  just  and  rea- 
sonable, pursuant  to  section  201(b)  of 
the  Act."  We  are  concerned  whether  the 
rate  for  each  speed  of  DDS  is  reasonably 
related  to  the  cost  of  providing  that  speed 
of  service,  or  whether  deviation  from 
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such    costs    is    reasonably    juslifie<1    hv 
AT&T. 

57.  AT&T  has  aUeged  that  the  DDS 
rate  structure  was  devised  with  two 
major  objectives  in  mind.  First,  individ- 
ual rate  elements  should  correspond  to 
identifiable  cost  producing  elements 
Second,  the  rate  structure  should  be 
easy  to  understand  and  administer.  Vari- 
ous other  parties  to  this  proceeding  con- 
tend that  AT&T  has  failed  to  select  rates 
for  Uie  various  DDS  rate  elements  that 
bear  a  reasonable  relationship  to  cost 
The  ID  upheld  this  position  (paragraph 
94).  AT&T  takes  exception  and  areue,« 
that  it  is  inappropriate  to  consider  the 
rates  for  DDS  by  rate  elements  Instead. 
AT&T  argues  that  the  correct  rates  are 
those  of  the  end-to-end  service,  whuh 
combine  a  number  of  rate  element,"! 
AT&T  further  asserts  that,  taken  as  a 
whole,  the  rates  for  each  speed  show  u 
profitable  revenue/cost  relationship. 

58.  AT&T  has  admitted  that  it  departed 
from  a  strict  cost-relationship  in  settjnji 
DI>S  rates.  In  essence,  AT&T  alleges  that 
rates  for  2.4  Kbps  rate  elements  were  set 
at  levels  fairly  close  to  the  estimated 
corresponding  costs  "  and  that  rates  for 
the  higher  speeds  were  then  selected 
primarily  to  maintain  a  reasonable  pro- 
gression of  rates  with  increasing  si>eed. 
AT&T  felt  that  "market  forces"  would 
be  dominant  in  determining  the  specific 
rate  element  levels  at  each  of  the  dif- 
ferent speeds.  Thus,  it  opted  to  maintain 
a  reasonable  progression  of  rates  with 
increasing  speed  and  discounted  the  fact 
that  its  own  analysis  Indicated  little  in- 
crease in  cost  with  increase  in  speed, 
particularly  for  DALs. 

59.  We  uphold  the  findings  of  tlie  ID 
(Paragraph  94)  tbat  rates  should  bear  a 
reasonaUe  relationship  to  cost."^'  We  have 
recently  determined  in  our  Docket  18128 
Decision  that  the  relevant  costs  to  be 
considered  should  be  fully  distributed 
costs  rather  than  incremental  costs.  The 
evidence  of  record  Indicates  that  AT&T 
set  DDS  rates  for  2.4  Kbps  rate  elements 
on  the  basis  of  Incremental  costs  only 
and  for  other  speeds  on  an  orderly  pro- 
gression from  the  2.4  Kbpe  rates. 

30.  We  conclude  that  the  rates  for  the 
2.4  Kbps  rate  elements  are  not  ade- 
quately cost  justified.  We  also  find  that 
the  departures  from  cost  based  rates  for 
the  other  DDS  speeds  are  unsubstan- 
tiated. AT&T's  position  that  only  end- 
t,o-end  DDS  rates  are  significant  is  in- 
valid, since  a  user  may  not  i-equire  all  of 
the  rate  elements  included  in  the  end-to- 
end  rate.  AT&T's  rates  should  be  based 
on  the  costs  of  providing  the  individual 


■>  We  tlierefare  reverse  the  ID's  finding  that 
AT&T^  DDS  rate  structore  is  discriminatory. 
in  vlolatton  of  section  203(a)  of  the  Act 


^Corresponding  costs  were  deleruiiiifn  us- 
ing  LRIC,   not  FDC,   analysis. 

"Decision  In  Docket  No.  19989  (WA1S). 
59  PCC  2d  671  (1976),  and  Interim  Derision 
in  Docket  No.  19919  (Hi-Lo),  5S  PCC  2d  224 
( 1975) .  We  do  not,  however,  totally  reject  the 
employment  of  the  "value  of  service"  concept 
In  every  Instance.  Certain  clrcumKtanceu  may 
be  appropriate  for  a  deviation  from  cost  of 
service  pricing.  However,  we  are  unconvinced 
that  there  Is  any  need  for  an  "orderly  pro- 
gression" m  rates  for  this  service,  or  that 
any  other  Justification  exists  tor  departure 
from  cost-based  pricing  by  rate  element 


\ 


FEDERAL   REGISTER,   VOL.   42,   NO.    15 — MONDAY,    JANUARY  24,    1977 


FEDERAl   REGISTER,   Vd.   41,    NO     IS MONDAY     JANUARY    34     1977 


1168 

elements  of  the  service.  If  AT&T  elects  lo 
establish  rates  that  depart  from  such 
costs,  it  must  fully  justify  its  variations. 
Claims  that  factors  such  as  "market 
forces'"  are  predominate  and  rcQuire  an 
alternative  to  cost  related  ratttnaking 
cannot  be  accepted  without  substantia- 
tion. We  also  find  no  validity  in  AT&T's 
argument  that  an  orderly  progression  in 
DOS  rates  by  speed  is  necessary-  or  war- 
ranted, absent  cost  justifloation. 

i.  Competitive  Service  Ratemaking 
Principles — 61.  In  Specialized  Common 
Carrier  Services.  29  FCC  2d  870  (1971  >, 
we  set  forth  our  policy  of  "full  and  fair 
competition"  for  specialized  sei^vices. 
Pi".vate  Line  services,  including  DDS. 
fan  within  this  policy.  We  recognized  po- 
teatial  problems  associated  with  the 
emerging  rivalry  between  established 
common  carriers  (ECCs)  and  the  emerg- 
ing specialized  common  carriers  <SCCs' . 
In  such  situations,  we  were  and  continue 
to  be  concerned  with  avoiding  imposing 
a  'protective umbrella" over  the  SCCs  on 
one  hand  and  preventing'  anticompeti- 
tiwe  pricing  practices  by  the  ECCs  on  the 
other.  These  ratemaking  concerns  not 
only  {^ply  to  intersenrice  pricing  but  in- 
traservice  rate  structures  as  well. 

62.  We  must  consider  whether  AT&T 
employed  ratemaking  principles  in  de- 
vising its  DDS  rates  that  had  an  anti- 
competitive effect.  We  are  concerned 
here  with  ratemaking  principles  appli- 
cable to  subservices  within  a  dedicated 
pnvate  line  digital  service.  This  rapid 
development  by  AT&T  of  this  new  service 
has  raised  several  novel  problems,  such  as 
how  shall  the  cost  of  devrioping  and  im- 
plementing new  services  and  technologies 
be  allocated  among  ratepayers  and  on 
what  basis  should  rates  for  a  new  com- 
peidtive  service  be  developed.  While  the 
foimer  issue  is  before  us  in  other  pro- 
ceedings." we  will  consider  the  question 
of  the  appropriate  pricing  methods  for  a 
new  service  such  as  DDS  herein. 

<3.  In  determining  proper  pricing  for 
a  new  service,  we  must  consider  the  basis 
on  which  to  determine  the  lawfulness  of 
rate  element  prices.  We  are  concerned 
that  the  DDS  network,  in  terms  of  in- 
foimation  flow,  is  utilized  as  efficiently 
as  possible  and  that  any  economies  of  a 
digital  technology  should  accrue  to  the 
public.  We  are  further  concerned  that. 
insofar  as  possible,  the  service  is  not 
priced  so  as  to  discriminate  unreason- 
ably against  or  to  give  an  undue  prefer- 
ence to  any  group  of  users.  We  affirm  the 
ID  finding  (paragraph  94)  that  the  best 
way  to  achieve  the  above  objectives  is 
for  all  subservides  and  rate  elements  of 
the  DDS  tariff  to  bear  a  reasonable  re- 
lationship to  costs.  We  therefore  require 
ATltT  to  specify  and  justify  the  costs  of 
providing  each  speed  of  service  and  each 
rate  element  in  order  that  we  can  de- 
termine if  these  objectives  are  met  *  and 
whether  or  not  each  rate  element  is  nec- 
essarily compensatMy. 

04,  A  number  of  alternatives  to  solving 
the  question  of  pricing  a  new  competi- 
tive service  have  been  proposed  In  this 
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proceedlns.  One  involves  the  use  of  li'i^ 
economic  concept  of  opportunity  co.'.t.- 
in  setting  rates.  The  ID  found  (fn  22 
that  the  hypothetical  nature  of  oppor- 
tunitv  cost  is  an  Inappropriate  method 
for  determining  the  reasonableness  of 
rates.  We  affirm  this  position."  Since  op- 
portunity cost  does  not  represent  an 
actual  expenditiu-e.  it  is  an  inappropriat« 
standard  to  be  used  in  i^ate  determina- 
tioaiu'^  However,  this  does  not  mean  that 
the  notion  of  opportunity,  cost  and  the 
consideration  of  alternative  uses  of  re- 
sources may  not  be  considered  in  facility 
authorizations  and  in  analysis  of  the  rea- 
sonableness of  management  decisions  on 
selection  of  service  offerings.  Considera- 
tion of  section  214  applications  will  thus 
include  a  determination,  where  appro- 
priate of  alternative  uses  of  the  facili- 
ties. 

65.  Another  alternative  to  the  competi- 
tive service  pricing  issue  is  the  establisli- 
ment  of  a  separate  subsidiary  or  sub- 
sidiaries for  AT&T's  competitive  services 
in  order  to  prevent  the  possibihty  of 
cross-subsidization  between  monopoly 
and  competitive  services.  Since  the  rec- 
ord in  this  proceeding  does  not  in  any 
material  fashion  address  this  Issue,  we 
conclude  that  there  is  insufficient  infor- 
mation to  find  that  the  formation  erf  sep- 
arate subsidiaries  for  AT&T's  competi- 
tive services  would  be  in  the  public  in- 
teopest. 

66.  In  conclusion,  we  find  that  reliance 
on  cost  of  service  principles  is  the  ap- 
propriate standard  in  determining  the 
appropriate  rate  levels  and  rate  struc- 
tures for  competitive  searvlces  like  DDS. 
We  reject  the  use  of  opportimity  costs 
as  relevant  in  determining  the  cost  of 
service. 

C.  Docket  No.  1S128  Considerations.  67. 
We  have  now  rendered  our  Final  Deci- 
si(m  in  Docket  No.  18128.  FCC  76-886 
released  October  1,  1976)  (hereinafter 
Docket  18128  Decision) .  That  proceeding 
addressed  the  issue  of  the  general  law- 
fulness of  overall  rate  levels  and  inter - 
service  rate  level  relati<»ishlps  of  AT&T's 
major  categories  of  Interstate  service. 

68.  We  have  already  considered  the 
vaBdity  of  AT&T's  DDS  cost  data  and 
rate  structure  data  independently  of  the 
outcome  of  Docket  18128.  We  will  also 
evaluate  the  £H>S  cost  data  and  rate 
structure  in  light  of  our  Docket  18128  De- 
cision. In  so  doing,  however,  we  acknowl- 
edge that  the  parties  to  the  instant  pro- 
ceeding did  not  have  the  benefit  of  the 
Docket  18128  Decision. 

69.  We  will  first  consider  the  utiliza- 
tion of  AT&T's  LRIC  methodology  for 
DDS.  In  Docket  18128.  we  rejected  the 
LRIC  methodology  as  inadequate  to  sup- 
port rates  for  AT&T's  private  line  serv- 


>  p«ra.  44,  lupra. 
*See  In.  39,  aupra. 


■■•We  do  not,  however,  accept  the  ID's  defi- 
nition of  opportunity  costs.  As  stated  In  fn 
17,  aupra.  we  consider  opportunity  oost  to  be 
the  maximum  value  that  the  productive  fac- 
tor could  produce  in  an  alternative  use. 
Other  parties  propose  that  since  DUV  can 
be.  used  for  voice,  opportunity  costs  Aould 
be  considered  here.  Although  ws  recognize 
the  Mltematlve  xises  of  DUT  (as*  paimgisph  t8, 
infra.) .  we  reject  the  concept  of  opportunity 
costs. 


ice.':  In  this  proceeding,  AT&T  has  ac- 
Icnowledged  that  the  DDS  LRIC  study  is 
methodologically  consistent  with  the 
LRIC  studies  set  forth  in  Docket  Nos 
18128  and  18684.  Although  DDS  was  not 
explicitly  considered  in  Docket  18128,  we 
find  that  the  same  reasoning  employed 
in  rejecting  AT&T's  LRIC  analysis  as 
justification  for  private  line  service  rate 
levels  is  applicable  to  DDS." 

70.  We  also  must  consider  the  question 
which  arises  in  pricing  a  new  service  such 
as  DDS  of  the  relevant  revenue  require- 
ment and  the  period  in  which  the  service 
.should  achieve  that  rate  level.  In  Docket 
18128.  we  determined  that  each  of 
AT&T's  major  classes  of  service  should 
earn  the  same  rate  of  return  within  the 
range  prescribed  for  the  finn  as  a  whole 
'presently  9.5-10  percent),  based  on  a 
FDC  methodology  as  provided  therein." 
DDS  is  a  new  data  communications  serv- 
ice offering  and  it  is  assumed  that  its 
demand  will  increase  over  time.  Thus, 
we  would  not  expect  DDS  to  earn  a  9.5- 
10  percent  return  during  its  start-up  pe- 
riod. However,  in  accordance  with  our 
guidelines  in  Docket  18128  concerning  de- 
partures from  the  authorized  return 
levels,  we  expect  DDS  to  earn  such  a  rate 
of  return  as  well  as  to  recover  any  short- 
falls from  various  years  within  a  reason- 
able time,  such  time  specified  in  the  rate 
filing. 

71.  In  view  of  the  above  findings  and 
our  finding  in  Docket  18128,  we  will  re- 
quire AT&T  in  the  future  to  file  rates  for 
DDS  on  the  basis  of  the  revised  method- 
ologies and  procedures  as  specified  for 
other  services  in  our  Docket  18128  De- 
cision. Additionally,  if  any  future  rate 
filings  during  the  start-up  period  of  the 
DDS  offering  show  a  shortfall  in  DDS 
revenues,  AT&T  must  demonstrate  that 
the  filed  rates  will  recoup  such  shortfall 


"^  In  Docket  18128,  we  stated  the  follow- 
ing: 

We  have  found  above  tliat  a  strict  marginal 
costing  approach  to  pricing  cannot  be  prac- 
tically Implemented  under  real-world  tele- 
communications Industry  conditions.  We 
have  also  found  that  BeU's  LRIC  analysis  is 
neither  theoretically  acceptable  nor  com- 
mensurate with  our  statutory  mandate  to 
ensure  Just,  reasonable  and  non-dlscrlml- 
natory  rates.  We  must  accordingly  co>ncIude 
that  LRIC  cannot  be  used  to  determine 
whether  the  return  levels  for  BeU's  major 
interstate  categories  of  service  are  just  and 
reasonable  within  the  meanfng  of  section 
201(b)."  Para.  183.  See  also  paragraphs  112 
137  for  detailed  discussion  of  LRIC 

Additionally,  we  rejected  EKJD's  LRAC  con- 
cept; 

"DOD"  has  proposed  the  use  of  long-run 
average  costs  (LRAC)  as  the  appropriate  ref- 
erence point  for  determining  compensatory 
rates  which  are  not  a  burden  on  other  serv- 
ices •  •  •  We  reject  LRAC  for  many  of  the 
reasons  that  led  us  to  reject  LRIC'  Pn.  77 

"  IDCMA  and  others  have  aUeged  that  DDS 
is  a  new  competitive  service  and  hence  Is 
inherently  more  risky  than  MTS  or  WATS. 
Our  Docket  18128  Decision  rejects  a  so  called 
risk  premium  for  competitive  services.  We 
shall  continue  to  follow  that  policy  at  this 
time.  Only  when  It  caa  be  demonstrated  on 
the  record  that  the  overall  rlsklneaB  of  AT&T 
has  been  increased  by  a  parttoular  service  to 
a  material  degree  wUl  we  consider  the  neces- 
sity of  a  "risk  premium"  for  that,  service. 


SI 


and  become  fully  comi>ensato)-y  within 
a  reasonable  time. 

C.  CONCLUSIONS 

72.  Accordingly,  we  must  find  that 
AT&T's  Tariff  PCC  No.  267  rates  for  DDS 
are  unjust  and  unresusonable  and  thus 
are  in  violation  of  section  20  Kb)  of  the 
Act  based  on  the  evidence  of  record  as 
discussed  in  sections  A  and  B  above. 
AT&T's  DDS  tariff  can  also  be  found  at 
variance  with  the  guldlines  set  forth  in 
our  Docket  18128  Decision. 

n.  Like  Services 

73.  The  ID  found  that  DDS  is  a  discrete 
classification  of  service  within  section 
201(b)  of  the  Act  and  that  DDS  and 
Tariff  260  private  l^e  analog  data 
services  are  not  like  communications 
services  within  the  meaning  of  section 
202(a).  This  conclusion  was  based  on 
the  finding  that  while  the  ultimate  fimc- 
tlon  of  the  two  services  is  the  same,  the 
manner  of  transmitting  data  is  dlfferefeit. 
Thus,  the  ID's  determination  would 
permit  AT&T  to  CMitinue  to  have  sepa- 
rate rate  structures  for  the  two  services. 
The  Trial  Staff  takes  exception  to  this 
ruling,  arguing  that  the  proper  test  for 
determining  whether  two  services  are  like 
communications  services  was  properly 
enunciated  but  Improperly  applied  by 
the  ID,  The  Trial  Staff  asserts  that  a 
correct  determinatioki  depends  upon 
whether  the  customer  perceives  the  two 
services  to  be  functionally  the  same, 
rather  than  upon  the  manner  of  per- 
forming the  fimction. 

74.  We  recognize  that  DDS  clearly  in- 
volves the  use  of  different  technology 
than  that  employed  for  analog  data 
transmission,  alnd  features  some  different 
technical  characteristics  (e.g..  lower 
error  rates,  synchronous  transmission). 
Moreover,  DDS  requires  the  use  of  dif- 
ferent access  equipment  from  analog 
systems.  Such  technological  changes, 
however,  are  frequently  Incorporated  into 
the  telecommunications  network  simply 
as  an  Improvement  In  and  under  the 
same  tariff  as  existing  services.  fV>r  ez- 
ample,  existing  private  line  as  well  as 
MTS  services  employ  transmission  tech- 
nologies ranging  from  open  wire  analog 
systems  through  various  T-carrier 
digital  systemjs,  microwave  radio  relay 
systems.  L-type  coaxial  cable,  and  satel- 
lites— all  offered  under  a  single  tariff  at 
ccMnposite  rates. 

75.  Accordingly,  while  we  agree  that 
DDS  might  weU  be  considered  a  new  and 
separate  classification  of  service,  we  also 
find  some  merit  in  the  Trial  Staff's  posi- 
tion that  a  major  faetor  in  such  a  deter- 
mination must  be  the  customer's  percep- 
tion of  the  service.  There  Is  no  evidence 
in  this  proceeding  that  the  differing  tech- 
nological approaches  and  performance 
characteristics  of  DDS  are  perceived  by 
the  users  as  a  significant  basis  for  pre- 
ferring this  service  offering  to  conven- 
tional analog  data  transmission  services. 
Instead,  the  primary  basis  for  preference 
appears  to  be  the  substantial  cost  sav- 
ings which  result  from  the  lower  tariff 
charges  for  this  offering. 
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75a.  lliis  is  seen  most  clearly  in  AT&T's 
own  studies  submitted  In  this  proceeding 
which  projected  •  high  eross-elastle  ef- 
fect between  DDS  and  eertaln  Series  3000 
(single  voice-grade)  aad  5000  (Telpak 
bulk)  services  in  its  Tariff  FCC  No.  260, 
which  offer  analog  data  services  over 
voice -grade  channels.  In  the  first  year  of 
operation,  AT&T  projected  that  over  70 
percent  of  its  DE>S  revenue  would  repre- 
sent a  loss  to  these  two  analog  services. 
By  the  third  year,  DDS  was  expected  to 
develop  some  additional  Independent 
market,  but  about  60  percent  of  the  DDS 
revenue  was  projected  to  be  a  loss  to 
Series  3000  and  5000  services  (AT&T  Ex. 
9.  p.  3  and  Ex.  9,  p.  40) .  The  actual  first- 
year  losses  have  proved  to  be  somewhat 
less,  primarily  because  we  required  DDS 
to  be  offered  at  voice-grade  rates  during 
that  period,  thus  minimizing  the  cost  ad- 
vantages of  DDS.  Thus,  it  appears  that 
the  customers'  primary  attraction  to  DDS 
is  cost  savings,  rather  than  differences  in 
the  services  offered. 

75b.  While  DDS  uses  a  different  trans- 
mission technology  from  analog  services, 
this  is  insufficient  justification  to  find 
that  the  services  are  unlike.  Tradition- 
ally, communications  carriers  have  not 
differentiated  between  services  which 
offer  the  custtMner  a  similar  function 
using  different  technologies  (in  this  case, 
carrying  data  between  two  points  at  dis- 
crete speeds) .  For  example,  international 
services  using  satellites  and  cables; 
domestic  message  telecommunications 
service  calls  by  satellite  or  terrestrial; 
domestic  communications  using  coaxial 
cable,  microwave  radio,  or  other  facili- 
ties are  not  offered  as  "unlike"  services 
at  different  rates.  Similarly,  while  DDS 
and  analog  data  services  use  different 
transmission  technologies,  they  perform 
a  similar  communications  function,  are 
perceived  by  the  customer  as  similar 
services  and  their  demand  appears  to  be 
highly  crosselastic.  Accordingly,  we  find 
the  services  to  be  like  services  within  the 
meaning  of  section  202(a)  of  the  Act. 

76.  Pursuant  to  section  202(a),  how- 
ever, AT&T  may  not  classify  DDS  and 
like  analog  services  as  separate  services 
at  dlfferait  tariff  rates  unless  it  can  Jus- 
tify this  discrimination  In  rates  between 
like  services.  Here,  we  find  such  justifica- 
tion. 'While  we  cannot  find  support  In 
the  record  as  to  the  actual  costs  of  pro- 
viding DDS.  we  can  find  that  AT&T  has 
shown  that  the  costs  of  providing  DDS 
are  potentially  different  from  analog. 
Specifically,  DDS  utilizes  4-wire  local 
distribution  facilities,  whereas  analog 
services  require  only  2 -wire  loops.  Also 
DDS  requires  utilization  of  a  Data  Ser\'- 
ice  Unit  (DSU)  while  analog  data  serv- 
ices use  more  expensive  data  set  or 
"modem"  equipment.  Thus  the  techno- 
logical differences,  facilities  and  equip- 
ment needed  to  provide  the  services  con- 
vince us  that  there  are  at  least  potential 
cost  differences  In  the  provision  of  DDS 
and  analog  data  services. 

77.  Based  on  the  pot^itial  cost  differ- 
ences acknowledged  above,  we  can  ten- 
tatively accepi  the  service  offered  pursu- 
ant to  AT&T's  Tariff  207  as  a  separate 
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classification  of  service  priced  at  a  dif- 
ferent rate  from  like  analog  services. 
However,  when  AT&T  files  Its  new  tariff 
In  compliance  with  this  Decision,  It  must 
fully  Justify  that  DDS  and  analog  data 
services  in  fact  have  significant  cost  dif- 
ferences. Such  a  showing  must  be  of 
sufficient  detail  and  in  accordance  with 
the  standards  set  forth  above. 

in  Channel  Service  Unit/Data  StR\it  e 
Unit 

78.  The  ID  considered  the  functions  of 
the  Channel  Service  Unit  (CSU)  and  tlie 
Data  Service  Unit  (DSU)  utilized  in  the 
DIDS  network  and  determined  that  AT&T 
should  unbundle  the  CSU  charges  from 
the  rates  for  the  Digital  Access  Line  in 
the  DDS  tariff  (paragraphs  102-105). 
The  Issues  of  the  actual  fimctions  of  the 
CSU  and  DSU  and  whether  the  charge 
for  the  CSU  should  properly  be  Included 
In  the  basic  DDS  rate  were  not  desig- 
nated as  Issues  in  this  proceeding."  See 
Designation  Order,  50  FXX;  2d  501 
•  1974).  Rather  these  questions  were 
raised  by  IDCMA  during  the  course  of 
the  proceeding,  but  we  did  not  enlarge 
the  Issues  to  include  them,  pursuant  to 
5  1.229  of  our  rules. 

79.  Since  we  had  not  specifically  des- 
ignated the  issue,  the  burden  of  proving 
that  the  inclusion  of  CSU  charges  in  the 
basic  DDS  rate  structure  is  not  discrim- 
inatory did  not  rest  with  AT&T  in  this 
proceeding,  and  therefore  AT&T  cannot 
be  held  responsible  for  Its  failure  to 
supply  the  information  which  IDCMA  re- 
quested in  this  area.  Thus,  the  evidence 
of  record  is  not  sufficient  to  reach  a 
determination  on  the  CSU /DSU  question 
and  we  do  not  find  that  it  is  neces.sary 
to  do  so  in  this  decision.  Therefore  we 
are  vacating  the  ID's  finding  in  tht* 
regard  (paragraph  105) . 

80.  However,  we  find  that  IDCMA  has 
raised  a  significant  question  as  to  the 
bimdllng  of  rates,  whether  the  functions 
of  the  CSU  can  reasonably  be  provided 
by  customer -supplied  equipment  and  if 
so,  whether  such  equipment  must  be  cer- 
tified by  the  Commission  pursuant  to 
Part  68  of  our  rules.  We  shall  therefore 
require  AT&T  to  address  these  issue.«; 
when  it  files  a  new,  full,  tariff  offerinp 
for  DDS  meeting  the  guidelines  speciPtvj 
herein. 


"IDCMA  objects  to  the  ab&enoe  in  'nt  ID 
of  a  ruling  on  the  "no-mlx"  issue  whl^h  It 
claims  to  be  discriminatory.  TTils  refers  t«  a 
prohibition  in  pertinent  AT&T  tariffs  of  the 
use  of  customer-provided  modems  on  an.%!'.p 
extensions  of  DDS.  Although  AT&T  has  re- 
moved the  prohibitions  from  Its  tarlffis. 
IDCMA  continues  to  object  because  of  Itc 
concern  that  AT&T  has  not  given  asKuran^e^ 
that  it  wUI  not  alter  Its  technleal  data  for 
the  off-net-adaptor  (required  for  such  ex- 
tenrilons)  so  as  to  make  customer -provided 
modems  incompatible.  We  do  not  share 
IDCMA 's  conoem.  Bven  while  the  prohibi- 
tions were  effective,  we  decUned  to  designate 
this  as  an  Issue  In  this  proceeding.  In  addi- 
tion, we  find  no  provision  In  ATAl's  TmriB 
Ho,  287  under  which  TDCUA  taolA  tX^gt  <Ua- 
crtmlnatlon.  nDany.  the  remomd  of  the  "no- 
mlx"  rule  from  TuHb  SM  and  a«7  negates 
any  vaUdlty  to  HKMA'fe  alatm. 


^ 
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rv.  Anticompetitivk  Practices 

81.  Several  parties*  have  taken  ex- 
ceptiOQ  to  the  various  a^;>ect8  of  the  ID'S 
determination  that  DDe  rates  and  prac- 
tices are  anticompetitive  and  otherwise 
unlawful  See  ID,  paragraphs  109-118.  In 
light  of  these  exceptions  we  will  thor- 
oughly consider  this  Issue  In  order  to  dis- 
pel any  areas  of  confusion  or  uncertain- 
ty. At  the  outset  of  this  discussion,  it 
should  be  noted  that  our  decision  herein 
is  neither  seasoned  with  pubhc  Interest 
cliches  nor  garnished  with  antitrust  plat- 
itisles.  This  decision  is  restricted  to  the 
interpretation  and  enforcement  of  poli- 
cies and  rules  adopted  by  this  Commis- 
sion pursuant  to  the  Communications 
Acs  of  1934. 

S2.  Essentially,  our  discussion  lierein 
involves  an  interpretation  of  what  we 
meant  by  "full  and  fair  competition."  As 
indicated  in  the  Designation  Order,  50 
FOC  2d  at  507,  the  principal  issue  square- 
ly presented  before  the  Commission  Is 
the  Interpretation  of  language  in  the 
Sryecialized  Common  Carrier  decision; 
wliich  reads  in  relevant  part.  29  FCC  2d 
at  915: 

Our  objective  [is]  to  promote  and  maintain 
an  environment  within  whloli  existing  and 
any  new  carriers  shaU  bave  an  opportunity 
to  compete  fairly  and  fully  In  tbe  sale  of 
specialized  servicea  •  •  •  [t)here  should  not 
be  any  protective  umbrella  for  new  entrants 
or  any  artlJQclal  bolstering  of  operations  that 
cannot  suqceed  on  their  own  merits. 

We  intend  here  fo  examine  the  question 
of  antlcojmpetitive  practices  from  the 
standpoint  of  our  statutory  mandate  to 
malce  available  an  efQcient  communica- 
tions system  of  reasonable  cost,  consist- 
ent with  the  public  convenience  and  ne- 
cessity, rather  than  within  the  structures 
of  antitrust  regulations  and  case  law.  See 
"U.S.  V.  Philadelphia  NaUonal  Bank. "  379 
U.S.  321  (1963).  However,  to  the  extent 
that  certain  principles  are  relevant, 
though  not  determinative  of  the  Issues 
herein,  they  are  referred  to  for  guidance. 
See,  "Northern  Natural  Gas  Co.  v.  FPC," 
390  F.  2d  953  (1968) .  In  this  way.  we  hope 
to  .make  the  "full  and  fair  competition" 
obtigations  of  the  carriers  consistent 
with  similar  obligations  Imposed  pursu- 
ant to  the  antitrust  laws.  See.  "Macon 
Products  Corp.  v.  ATT."  359  P.  Supp.  873 
<Cp.  Calif.  1973) :  "Carterfone."  13  FCC 
2d -420  (1968),  14  FCC  2d  571  (1968); 
"Carter  v.  ATT,"  250  F.  Supp.  188  (N.D. 
Tex) ,  aSTd.  365  F.  2d  486  (5th  Clr.  1966) , 
cert,  denied.  385  U.S.  1008  (1967;  "Chas- 
tain  ▼.  ATT,"  351  F.  Supp.  1320  (1972). 
401  P.  Supp.  151  (DX).C.  1975) ,  43  FCC 
2d  1079  (1973),  49  PCC  3d  749  a974), 
review  pending  sub.  nom.  ATT  v.  FCC, 
No.  74-2101,  (D.C.  Clr.) .  It  Is  our  conclu- 
sion that  we  are  obligated  pursuant  to 
the  express  language  of  section  205  of  the 
Act  to  enforce  those  policies  adopted  by 
ttris  Commission  and  affirmed  by  the 
courts. 

83.  The  Designation  Order  and  the  ID 
sec  forth  the  saxo^  Jurisdictional  basis 
and  factual  context  within  which  the 
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anticompetitive  issue  is  to  be  resolved.' 
In  our  Designation  Order  ,we  stated,  in 
reference  to  the  particular  applicability 
ot    the    "full    and    fair    competition" 
standard  to  the  case  before  us,  that: 

•  •  •  We  cannot  conclude,  on  the  ba.'iis 
of  :he  material  now  before  us.  that  the  DDS 
tariff  proposals  are  predatory,  anticompeti- 
tive or  otherwise  unlawful  because  of  their 
competitive  impact.  Rather,  we  conclude  that 
a  substantial  question  exists  as  to  the  ap- 
propriateness of  the  proposed  rates,  and  as 
to  their  i>otential  anticompetitive  Impact. 
While  we  have  no  intention  of  creating  a 
protective  umbrella  over  the  newly  emerging 
competitive  carriers,  neither  can  we  Ignore 
the  enormous  marlcet  power  and  Influence 
of  AT&T.  Particularly,  because  of  Its  unique 
position  in  the  provision  of  communications 
ser/ices,  we  have  a  responsibility  to  assure 
ourselves  that  its  competitive  efforts  are 
legitimate  ones,  free  of  predatory  or  anti- 
competitive aspects.  (50  FCC  2d  at  509.) 

•  •  •  We  consider  it  imperative  and  in  the 
public  interest  that  the  effective  competition 
for  data  communications  services  not  be 
eliminated  through  the  Institution  by  AT&T 
of  rates  and  conditions  which  may  be  preda- 
tory, anticompetitive  or  otherwise  unlawful. 
(50  FCC  2d  at  511.) 

The  ID  continued  in  this  same  vein . 

•  •  •  as  early  as  June  3,  1971,  the  Com- 
mission recognized  the  danger  that  an 
established  carrier,  such  as  AT&T,  who  fur- 
nisbed  monopoly  services  could  use  Its 
mcKiopoly  position  to  enhance  Its  competi- 
tive position  In  this  relatively  new  and  ex- 
panding data  transmission  field.  (Para.  8) 

84.  To  the  extent  indicated  herein,  we 
afirm  the  finding  of  the  ID  that  the  DDS 
raies,  and  certain  practices  associated 
therewith,  are  of  an  anticompetitive  na- 
ture, in  direct  contravention  of  our  poli- 
cies favoring  fair  competition.  We  have 
found,  both  In  the  "Specialized  Common 
Carrier"  decision,  swpra.  and  as  a  result 
of  our  economic  analysis  in  our  First 
Report  in  Docket  No.  20003,  FCX:  76-879 
(released  September  27,  1976) ,  that  sig- 
nificant public  benefits  result  from  com- 
petition in  the  provision  of  private  Une 
services.  Among  these  benefits  are  a 
wider  choice  of  carriers  and  services,  in- 
cluding innovation  in  the  provision  of 
private  line  services.  Further,  Innovative 
delivery  systems  can  produce  lower  rates 
for  customers  of  these  services.  Where 
the  rates  qt  one  csurier  for  a  service  are 
so  low  as  to  constitute  an  anticompeti- 
tive practice,  however,  customers  of  that 
service  may  temporarily  benefit  from 
lower  rates.  This,  however,  is  an  imme- 
diate burden  on  ratepayers  of  other 
services,  whose  rates  must  subsidize  the 
anticompetitive  rates,  and  an  ultimate 
detriment  to  the  subsidized  sendee's  cus- 
tomers, who  will  be  deprived  of  the  bene- 
flte  of  competition.  We  find,  according  to 
the  facts  delineated  herein,  that  the  un- 
reasonably low  price  of  the  DDS  service 
and  the  methods  used  in  setting  that 
price,  could  deprive  the  public  of  tlie 
benefits  of  competition  and  are  contrary 
to  the  public  interest. 


85.  Specifically,  we  agree  with  the 
Trial  Staff  that  even  if  "(wie  cannot 
find  the  market  simulations  were  delib- 
erately deceptive"  (ID,  paragraph  116  >, 
there  is  sufficient  evidence  in  other  in- 
ternal AT&T  documents,  which  explicitly 
indicates  that  AT&T  was  aware  of  the 
fact  that  DDS,  at  least  initially,  would 
not  meet  the  overall  rate  of  return  re- 
quirement and  moreover,  would  requu-e 
a  subsidy  from  monopcrty  services.  In 
AT&T's  response  of  August  15,  1975  (pp. 
382-83),  to  Datran's  Fifth  Interroga- 
tories, it  stated:  "Most  importantly. 
Bell's  lower,  competitive  PL  rates  wUl 
produce  shifts  from  the  more  profitable 
MTS  service  to  a  less  profitable  service." 
A  service  offering  being  non-compensa- 
tory per  se  does  not  contravene  our 
rules."  In  "American  SateUite  Corp.,"  55 
PCC  2d  1,  2-3  (1975),  we  stated  that  a 
new  service  in  its  early  stages  may  not 
be  compensatory,  but  we  specifically 
noted  that  had  ASC  been  a  monopoly 
service  supplier,  our  concern  over  the 
possible  anticompetitive  implications  of 
a  non-compensatbry  service  would  have 
been  different. 

86.  In  addition,  according  to  AT&T's 
second  market  study,  it  could  have  mini- 
mized the  non-c<Hnpensatory  nature  of 
the  service.  According  to  Its  rate  filing, 
AT&T's  Test  Rate  8  and  9  for  DDS  would 
have  3^elded  a  greater  revenue  contribu- 
tion than  Test  Rate  6,  which  was  ulti- 
mately selected.  In  this  study  filed  in 
January,  1975,  which  corrected  the  pre- 
viously misstated  Datran  prices  and 
geographic  coverage,  and  added  the  al- 
leged satellite  data  service  "competitive 
threat.""  Test  Rate  6  yielded  incre- 
mental revenues  of  $20.8  miUion,  In  con- 
trast with  Test  Rate  8  and  9  which 
yielded  incremental  revenues  of  $24.1 
million  and  $22.7  mUlicm,  respectively. 
In  our  Docket  18128  Decision  (para.  100  • , 
we  stated:  "[Flinally,  within  the  con- 
text of  fair  competition  the  RD  objects 
to  any  pricing  approach  that  wUl  not 
tend  to  provide  maximum  tmieUoration 
and  coverage  of  revenue  shortfalls  that 
necessarily  result  from  full  cost  pricing 
departures."  We  recognize  that  the  ques- 
tion of  costing  methodology  has  been  re- 
solved in  Docket  18128;  however,  we  refer 
to  the  aforementioned  language  because 
of  its  objective,  which  we  adopted  in  our 
Final  Decision  in  Docket  18128,  of  re- 
ducing revenue  shortfalls,  which  would 
reduce  the  amount  by  which  a  service 
offering  is  non-compensatory. 

87.  Datran  contends  that  AT&Ts  pos- 
session of  Datran's  "Preliminary  Rate 


•  ATKT,  Oatna.  the  Tfbl  9Uff.  DOD  and 
T>tf«oet. 


npunruant  to  our  authority  In  sections 
4(1)  aim  aoi(b)  ot  the  Act.  we  ad(^>ted  tbe 
rule  of  "fan  sad  fsJr  aMnpetltion"  mi- 
nounced  In  the  Specialized  Common  Carrier 
decision,  rupra. 


I 


'^  Two  competitive  necessity  criteria  liave 
been  accepted  in  Justification  of  rates  whi.^h 
are  not  fully  compensatory.  See  TELPAK.  30 
PCC  370  (1964),  37  PCC  1111  (1964).  afTd  p'.io 
nom.  "American  Trucking  Assn.,  v.  PCC."  377 
P.2d  121  (D.C.  Clr.  1966) ,  cert,  denied.  386  US 
943  (1967). 

"  In  our  Docket  18128  Decision,  we  noted 
that  even  In  the  more  established  market  of 
the  TELPAK  offering,  growth  In  specialized 
carriers  and  satellites  is  not  a  sufHclent  com- 
petitive threat  to  Bell.  "WhUe  growth  In  spe- 
cialized carriers  and  sateUitee  might  Justify 
such  a  competitive  response  In  the  future. 
this  uncertain  probability  Is  not  sufficient  to 
Justify  the  present  TELPAK  offering. 
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Schedule"  **  and  its  simultaneous  use  of 
significantly  lower  Datran  rates  in  its 
market  simulator  are  further  evidenee  of 
Bell's  disregard  of  our  pohcy  of  "full  and 
fair  competition."  An  AT&T  memo  dated 
Nov«nber,  1973,  stated  that  Datran's 
■Preliminary  Rate  Schedule"  indicated 
that  Datran's  end-to-end  charges  for  2.4 
Kbps  service  would  be  "almost  double" 
tliose  in  AT&T's  Test  Rate  6.  Thus,  AT&T 
had  the  Eictual  rate  schedule  in  its  pos- 
session, but  chose  not  to  use  those  rates, 
but  rattier  lower  ones,  in  its  simulation. 
If  AT&T  had  any  question  as  to  whether 
or  not  Datran's  test  rates  were  subject  to 
change,  It  could  have  resolved  the  Issue 
in  a  manner  that  avoided  the  question 
of  fair  competition. 

88.  Moreover,  we  have  found  that  BeU's 
rates  were  below  cost,  and  were  thus  ef- 
fectively anticompetitive.  See  "Ben-Hur 
Coal  Company  v.  WeUs,"  242  P.  2d  481 
(1957)  and  "United  States  v.  National 
DahT  Corp.,"  372  U.S.  29  (1963);  15 
U£.C.  13a,  c.  592,  49  Stat.  527,  (Jime  19, 
1936).  We  have  already  concluded  that 
AT&T  priced  DDS  below  costs,  using  both 
the  ISlC  and  FDC  costing  methods."  We 
also  found  that  Bell*s  pricing  below  cost 
Is  a  direct  consequence  of  its  understate- 
ment of  cost  and  overstatement  of  de- 
mand." See  paragraphs  42,  52,  supra.  For 
example,  a  comparison  of  AT&Ts  fore- 
casts In  the  record  and  actual  revenues, 
as  given  In  Its  Transmittal  No.  12497, 
filed  January  22,  1976,  hadlcates  that 
total  DDS  revalues  were  overestimated 
by  510  percent.  This  overstatonent  Is 
partially  attributable  to  AT&T's  use  of 
annualized  revenues  Instead  ol  actuals. 
In  addition.  AT&T's  estimation  of  de- 
mand was  skewed  by  its  failure  to  ac- 
count for  the  Impact  of  the  recent  eco- 
nomic recession  on  demand. 

89.  Acc<»-dlng  to  AT&T,  DDS  onploys 
a  digital  network,  founded  In  a  new  tech- 
nology, separate  and  distinct  from  the 
analog  system  of  which  TELPAK  Is  a 


part.  Consequently,  we  found  the  use  of 
TELPAK  ratios  resulted  in  an  unjusti- 
fied statement  items  (paragrai^  47).  In 
addition,  we  concluded  that  an  under- 
statement of  costs  resulted  from  AT&T's 
failui-e  to  account  for  inflationary  trends, 
and  its  exclusion  of  most  research  and 
development,  and  start-up  costs  associ- 
ated with  DDS  I  paragraph  44).  More- 
over, we  noted  that  since  the  fill  factor 
has  a  critical  function  In  the  allocation 
of  common  interexchange  plant,  the  use 
of  high  and  unsubstantiated  fill  factors 
contributed  to  the  understatement  of 
costs  (paragraph  35).  For  Instance,  a 
change  in  the  fill  factor  assumption  from 
90  percent  to  80  percent  would  result  In 
an  increase  in  the  amount  of  comnwrtTln- 
terexchange  plant  allocated  to  DlSS  by 
$3.1  million  for  96  cities  In  1976,  using 
AT&Ts  data  from  its  January,  1975  tariff 
filing.  AT&T  provided  no  reason  for  Its 
selection  of  a  90  percent  fill  factor,  and 
asserted  that  the  necessary  studies  to 
find  the  accurate  fill  factor  would  be  too 
time  consuming  and  unwarranted  and 
thus  refused  to  file  them. 

90.  We  find  that  the  resolution  of  the 
Issue  herein  Is  consistent  with  and  inte- 
grally related  to  Commission  policy 
enunciated  tn  numerous  decisions."  TTie 
economic  ramt&eatlons  of  this  policy 
were  examined  recently  in  the  "Matter 
of  Economic  Implications  and  Interrela- 
tionships Arising  Prom  Policies  and 
Practices  Relating  to  Customer  Inter- 
connection, Jurisdictional  Separations 
and  Rate  Structures,  Docket  No.  20003," 
PCC  76-879  (released  October  1,  1976)." 


*'Tbl8  schedule,  which  was  apparently 
taken  from  Datran's  marketing  brochurei^ 
was  set  out  In  an  Internal  memorandam 
wlhleh,  tt  appears,  was  written  by  the  ofll- 
clal  of  AT&T  whose  Job  it  Is  to  determine  ttie 
competltoiB'  rates. 

<■  Below  coat  sales  per  se  are  not  condemned 
when  made  In  furtherance  of  a  legitimate 
commercial  objectlre,  such  as  the  Uqulda- 
tloQ  of  excess,  obsolete,  or  perishable  mer- 
chandise, or  tbe  need  to  meet  a  lawful, 
equally  low  price  of  a  competitor,  because 
such  below  cost  sales  are  neither  "unreason- 
ably low"  nor  made  with  predatory  intent. 
See  "Herahel  Callfomla  Fruit  Products  Co.  t. 
Hunts  Food,  Inc.,~  111  F.  Supp.  732  (1963). 
We  flXLd  no  sucb  mitigating  clrcximstances 
in  the  case  before  us. 

'*We  note  ttiat  AT&T  had,  at  one  time, 
initiated  a  98  percent  sample  of  t^e  poten- 
tial data  communications  market  to  deter- 
mine the  expected  demand  for  DDS.  The  proj- 
ect, known  as  "Project  A,"  was  apptu'ently 
abandoned  at  some  stage,  and  no  results 
have  been  reported.  We  have  two  difficulties 
with  the  rep<»t  of  this  project.  First,  It  ap- 
pears to  be  a  preeeUlng  of  DDS,  which  in 
itself  Is  anticompetitive.  Second,  the  study 
was  apparently  jwutly  conducted,  but  we 
have  no  way  of  knowing  whether  the  partial 
results  are  oonaistmit  with  the  overstated 
demand  projections  submitted  in  this  pro- 
ceeding. 


In  reaclung  the  conclusions  adopted  in 
those  decisions,  we  did  so  under  the  legal 
standards  established  in  "PCC  v.  RCA"," 
346  UB.  86  (1953).  "UJS.  v.  RCA".  358 
UJS.  334  (1959) ,  as  wen  as  in  "Hawaiian 
Telephone  v.  FCC",  498  P.  2d  771  (1974> . 
Our  decisions  herein  Is  Umlted  to  a 
factual  determination  of  whether  or  not 
certain  conduct  of  AT&T  associated  with 
its  DDS  tariff  is  of  an  anticompetitive 
nature,  in  contravention  of  Commission 
Rules  and  Reg\ilations. 

91.  AT&T's  actions  herein  evidence  a 
clear  contraveatlon  of  Commission  pol- 
icies. We  find  BeU's  conduct  an  impedi- 
ment to  competition  in  the  private  line 
data  communications  market,  in  con- 
travention of  the  competitive  pohcy  we 
adopted  in  the  "l^>ecialized  Common 
Carrier"  decision.  We  make  no  finding 
as  to  predatory  or  anticompetitive  in- 
tent in  relation  to  this  service  offering. 
A  finding  on  this  question  Is  unnecessary 
for  the  perfMmance  of  our  regulatory 
duties  which,  in  this  case,  are  to  deter- 
mine the  lawfulness  of  the  subject  tariff. 

V.  Resale  and  Shared  Use 

92.  The  provisions  of  AT&T's  Taiiff 
267  restrict  resale  of  DDS  to  Composite 
Data  Service  Vwidors  (CDSVs)  iSec. 
2.2.5  (A) )  and  prohibit  shared  use  by  all 
communications  common  carriers  <Sec. 
2.2.5(B)(2))."  Based  on  the  record  of 
this  proceeding,  the  ID  found  these  pro- 


<^  See  Specialized  Common  Carrier,  supra, 
aff'd  WaEbingt<»  Utilities  and  Traneport*- 
tion  Commission  ▼.  FCC,  613  F.  2d  1142 
(1974);  Of.  Bell  Telephone  of  Pennsylvania 
V.  FCC,  503  F.  ad  1280  (1974);  cert,  denied. 
423  UjS.  886;  Cf.  American  Trucking  Aasocla- 
tlon  T.  FCC,  37  F.  ad  121  (19««):  compare. 
Land  Mobile  Service  Between  806  and  960 
MHz.  Docket  Ifo.  18262.  46  FCC  3d  752.  760- 
61  (1974)  (In  Older  to  avoid  the  danger  of 
anticompetitive  action  on  the  part  of  the 
wireline  companlee,  the  C<»nmlsslon  required 
theae  companies  engaging  in  land  mobUe 
BMTleee  to  ewtahflih  a  whoUy  eeparate  op- 
erating oompany);  Cf.  Packet  Oommunlea- 
tloDS,  Inc.,  43  FOC  ad  932  (1973).  an4>hnet 
Systems,  Inc.,  44  FCC  ad  800  (1974)  and 
Telenet  Communications  0>rp..  46  FCC  2d 
860  (1974).   -> 

In  these  cases,  we  stated  our  intention  to 
follow  a  liberal  pt^cy  of  "open-entry"  In 
this  area  and,  "the  findings  and  phllo6<^hy 
reflected  In  our  Specialized  Common  Carrier 
decision  are  relevant  and  ^>poelte  here  and 
support  a  competitive  environment  for  the 
development  and  aalee  ot  the  type  of  serv- 
ices proi>o6ed.  See  generally,  Kestenbatim, 
Competition  In  ConununlcatioDs,  16  Anti- 
trust Bulletin  769,  771-77  (1971) .  Mewer.  Re- 
cent Federal  Actions  Affecting  Long  Distance 
Telecommunications:  A  Survey  of  Issues 
Concerning  the  Microwave  Specialized  Com- 
mon Carrier  Industry,  43  Geo.  Wash.  L.  Rev. 
878  (1876). 

*  As  a  result  of  our  study  in  Docket  20003, 
we  concluded  that  no  economic  JiuHflcatloa 
existed  for  a  change  In  our  pedicles  regard- 
ing private  line  oompetlttcKi.  We  found  that 
at  the  end  of  1975.  nine  specialised  eommon 
carriers  were  operational,  wtth  operating 
revenues  of  $34,M4,000,  M  OMXtraated  with 
BeU's  private  line  operating  revenues  of  $1.- 
479.473.000    We  made  mention   of  the  fact 


that  these  carriers  were  concentrating  on  the 
market  for  potat-to-p<^nt  analog  transmis- 
sion channels.  Bowever,  these  analog  chan- 
nels could  easily  be  ocmflgured  Into  private 
line  data  networka,  by  the  use  of  terminal 
and  modem  equtprwent  currently  available 
from  interconnect  suppliera.  Thus,  we  found 
that  the  telephone  Industry,  including  AT&T 
and  the  independent  telephone  companies, 
have  been  experiencing  a  period  of  record 
growth  In  revenues  and  eamtngs.  even  de- 
^>lte  the  recent  Inflationary  and  recessionary 
trwidB  In  tbe  eecmomy.  Durtng  tbe  second 
quarter  of  1076,  operating  revwities  for  these 
companies  representing  more  than  95  percent 
of  the  Industry  were  up  11-18  percent  ever 
the  same  quarter  in  1975 — an  amoimt  typical 
of  the  p€ist  several  years.  For  the  same  pe- 
riod, net  Incmne  was  up  12-22  percent  over 
tbe  corresponding  1975  results,  while  earn- 
ings per  share  were  up  15-20  percent.  Fur- 
thermore, th  telephone  companies  dominat* 
the  Industry  by  a  wide  margin,  receiving 
$35.1  billion,  or  about  97  percent  of  total 
Industry  revenues,  in  1975.  Even  In  the  pri- 
vate line  and  terminal  quipmnt  markets, 
(the  only  aieas  open  to  competition)  the 
telephone  industry  received  $4.1  bill  ion  or 
95.6  percent  as  compared  with  $194  million. 
or  4.6  percent  for  the  competitive  Industry. 

•Justice  Frankfurter,  at  page  93.  writing 
for  the  minority  In  BCA,  states  that  where 
the  Commiaslon  has  favored  oranpetltlon.  tt 
has  relied  not  upon  competition  for  its  own 
aake  but  upon  specific  findings  that  pubUe 
Interest  benefits — such  as  better  service,  low- 
er costs  and  wider  cotwumer  choices — woold 
result.  CI.  "OoatBBOa  eommunijoatloDfi  Saiel- 
lite."  36  FCC  ad  844,  38  FCC  ad  665  (1972). 

■■  We  note  that  our  Designation  Order  re- 
quired AT&T  to  permit  resale  and  shared 
use  of  DDS  by  all  communlcaticms  oomatm 
carrtere.  ATAT  filed  Its  Tariff  TXiXJ.  Ha.  m 
offering  DDS  f aeUttles  for  use  by  ottter  udm 
mon  earrlers.  1b»  question  praHUted  iMve 
is  whether  the  pabOe  DOS  taiW.  rX}.C.  Mm. 
367.  must  permit  unlimited  re—Is  and  bIm0- 
Ing. 
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visions  to  be  unjust  and  unreasonable. 
ATliT  contends  that  no  need  exists  to 
consider  the  ID's  findlner  on  the  resale 
And  shared  use  issue,  since  the  lawful- 
'  ness  of  these  Tariff  207  provisions  has 
been  determined  In  the  Commission's 
"Report  and  Order"  in  Docket  No.  20097, 
60  PCC  2d  261  (1976).  AT&T  has  filed- 
petitions  for  stay  and  reconsideration  of 
that  decision. 

93.  We  aclcnowledge  that  the  lawful- 
ness of  the  resale  and  shared  use  provi- 
sions in  Tariff  267  was  considered  as  part 
of  our  general  policy  determination  in 
Docket  No.  20097.  60  PCX:  2d  at  295.  We 
found  therein  that  the  restrictions  in  the 
resale  provisions  of  Tariff  267  are  xmduly 
discriminatory  and  that  the  tariff  should 
allow  unlimited  sharing  and  resale  of 
DDS  to  be  just  and  reasonable.  60  FCC 
2d  at  296."  As  we  stated  In  the  Designa- 
tloQ  Order,  the  technical  and  economic 
aspects  of  more  widespread  resale  and 
shared  use  for  DDS  would  be  considered 
in  this  investigation  Independently  from 
the  policy  determinations  In  Docket  No. 
20097.  50  PCC  2d  at  512. 

94.  Since,  as  we  have  found  in  Docket 
No.  20097.  unlimited  resale  and  shared 
use  of  all  competitive  services  is  generally 
deemed  just  and  reasonable  and  In  the 
public  interest,  a  tariff  provision  re- 
stricting such  use  must  be  judged  on  the 
tMtsis  of  whether  imllmited  resale  or  shar- 
ing would  result  In  public  detriment. 
AT&T  has  provided  no  information  or 
data  in  this  proceeding  to  demonstrate 
any  such  adverse  effect.  In  addition. 
AT&T  did  not  allege  that  it  would  experi- 
ence negative  economic  impact  or  that 
technological  problems  would  result  from 
unlimited  resale  and  shared  use  of  DDS. 

95.  AT&T's  Tariff  P.C.C.  No.  268  con- 
tabis  the  rates  and  conditions  of  serv- 
ice for  digital  facilities  provided  to  other 
ciMnmon  carriers  (OCCs).  Tariff  268 
provides  for  unlimited  resale  and  shared 
use  of  DDS  by  the  OCCs,  as  required  by 
our  facility  authorizations,  and  has  been 
In  effect  since  February  16,  1975.  Yet 
AT&T  has  alleged  neither  adverse  eco- 
nomic impact  nor  technological  prob- 
lems resulting  from  the  effectuation  of 
this  provision.  The  difference  In  the  re- 
sale and  shared  use  provisions  in  Tariff 
Nos.  267  and  268  clearly  demonstrates 
that  the  customers  of  the  same  AT&T 
provided  service  are  .subject  to  dissimi- 
lar resale  and  shared  use  policies,  pur- 
suant to  the  two  tariffs. 

96.  We  conclude  that  AT&T  has  failed 
to  demonstrate  that  any  public  benefit 
results  from  its  restricted  resale  and 
shared  use  provisions.  Likewise,  AT&T 
has  not  shown  that  any  economic  or 
technological  problems  would  result  if 
the  limitations  were  removed.  Also,  the 
difference  in  treatment  at  Tariff  267  and 
368  customers  is  clearly  discriminatory. 
On  the  basis  of  these  findings,  we  are 
prescribing  the  resale  and  shared  use 


NOTICES 

provisions  of  AT&T's  Tariff  268  (Sec 
2.2.1  (A) )  for  AT&T's  Tariff  267  to  re- 
place the  present  restricted  use  provi- 
sions (Sec.  2.2.5  (A)  and  (B) ) ."' 

VI.  Remedies 

97.  As  we  have  foimd,  the  present  DDB 
rates  are  unjust  and  unreasonable,  in 
violation  of  Section  201(b)  of  the  Act. 
P\u"ther,  from  the  cost  studies  submitted 
in  compliance  with  our  initial  grant  and 
filed  in  support  of  W-P-C-433,  the  ap- 
plication to  expand  the  facilities,  we  have 
found  that  the  rates  are  not  compen- 
satory under  a  fully  distributed  cost  an- 
alysis. We  therefore  find  that  the  rates 
for  DDS  are  unreasonably  low  and  are 
being  cross-subsidized  by  users  of  other 
AT&T  services. 

98.  In  other  recent  rate  proceedings  in 
which  we  have  found  the  rates  unreason- 
able, "Hi-Lo,"  58  PCC  2d  362  (1976) ,  and 
"WATS,"  59  PCC  2d  671  (1976) .  we  have 
permitted  AT&T  to  file  new  rates  and 
have  retained  the  existing  rates  unUl  the 
new  filing  becomes  effective.  In  these 
other  cases  we  foimd  the  rates  unjusti- 
fied, but  the  information  in  the  record 
was  insufficient  even  to  find  whether 
rates  were  to  low  or  too  high.  In  this 
case,  however,  we  cannot  justify  reten- 
tion of  rates  found  to  be  unlawfully  low 
for  the  period  of  time  required  for  AT&'T 
to  prepare  a  full  rate  filing. 

99.  Further,  we  must  agree  with  the 
ID  that  we  have  too  little  information 
of  any  probative  value  to  enable  us  to 
prescribe  new  rates,  even  for  an  interim 
period.'*  However,  it  is  clear  that  we  can- 
not permit  the  service  to  continue  to  be 
offered  at  such  an  unreasonably  low  rate 
that  the  users  of  other  services  are  clear- 
ly burdened. 

100.  We  further  cannot  accept  the  rec- 
ommendation in  the  ID  that  we  prescribe 
the  rates  for  ccxnparable  analog  services 
for  the  interim  imtU  AT&T  submits  a  new 
rate,  filing.  As  noted,  we  have  no  record 
on  which  to  determine  that  those  rates 
would  be  any  more  reasonable  for  this 
service  than  the  existing  rates.  Further, 
the  present  rates  for  analog  services  (at 
2.4.  4.8  and  9.6  Kbps)  are  at  issue  in  our 
Docket  No.  20814.  and  the  overall  rate 
levels  of  such  private  Une  services  have 
themselves  been  foimd  to  be^deficl«it  in 
Docket  18128,  supra. 

101.  Therefore,  until  such  time  as 
AT&T  can  prepare  and  file  a  new  tariff 
offering  for  DDS  which  meets  the  criteria 
established  in  Docket  18128  and  herein,** 
it  can  offer  DDS  only  at  rates  which  are 
designed  to  earn  no  less  than  9.5  percent. 


■"Our  (tocUlon  ordered  the  subject  com- 
mon carrleis  to  nvlae  ttaelr  tariffs  and  to 
■Wmlnate  rMtrtctton  on  th*  renle  and  shared 
OM  lno(HiBlit«nt  «ntk  oar  poUelea.  The  dead- 
Bm  for  flllng  muSh  revtalona  haa  been  d»- 
ftved. 


^»  If  AT&T  can  specifically  Justify  different 
conditions  or  rat«s  for  OCCs  based  on  coste 
or  other  criteria,  we  will  reconsider  our  pre- 
scription. 

»  We  not*  again  that  AT&T  was  required 
aa  a  condition  to  its  section  214  grant  to 
report  costs  of  proTlding  DEKS,  a  ccmdltlao 
that  was  not  met  for  over  one  year.  If 
AT&T  had  in  fact  reported  Its  costs  from 
the  first,  as  required,  we  may  have  had  a 
sufficient  record  from  which  to  determine 
reasonable  rates. 

■*  We  expeot  such  a  filing  to  be  made  at  the 
time  AT&T  submits  its  other  rate  filings  in 
compliance  with  the  Docket  18128  Decision. 


the  presently  authorized  rate  of  return 
of  the  Bell  System  (57  FCC  2d  960 
<  1976)  > .  In  calculating  this  return,  AT&T 
shaU  use  the  Fully  Distributed  Cost, 
Method  7,  allocations  on  which  it  based 
its  FDC-7  special  studies  filed  on  March 
31,  1976.  For  the  purpose  of  this  filing, 
since  we  realize  that  preparation  of  a  new 
market  study  is  very  time-consuming,  we 
will  accept  an  assumption  of  the  present 
market  and  rate  of  growth  during  the  pe- 
riod in  which  the  interim  rates  are  in 
effect.  We  shall  also  not  require  AT&T  to 
furnish  the  extensive  cost  justification 
normally  required  for  a  tariff  filing.  The 
filing  may  include  the  use  of  costs  as 
specified  in  the  special  cost  studies  which 
have  been  filed  or  are  presently  being 
prepared,  that  the  rates  filed  will  be  com- 
pensatory within  the  interim  period. 

102.  If  AT&T  does  not  submit  an  ac- 
ceptable replacement  filing  which  be- 
comes effective  within  sixty  days  after 
publication  of  this  Decision  in  the  Feder- 
al Register,  its  Tariff  PCC  No.  267  will  be 
cancelled.  If  the  carrier  wishes  to  offer 
an  end-to-end  digital  service  after  that 
date,  it  may  do  so  within  the  present  rate 
structure  of  its  Tariff  FCC  No.  260  Series 
2000,  3000  and  8000. 

103.  We  believe  that  the  requirement 
outlined  above  will  permit  AT&T  to  con- 
tinue to  offer  DDS  while  not  burdening 
its  customers  for  other  services  by  a  serv- 
ice which  is  not  compensatory.  We  also 
find  this  will  accomplish  the  same  result 
as  that  sought  to  be  accomplished  by  the 
ID  while  retaining  DDS  as  a  separate 
classification  of  service. 

VII.  PRocEDUJt^L  Questions 

104.  Several  procedural  matters  have 
been  raised  which  require  our  attention. 
The  Trial  Staff,  Datran  and  IDCMA  take 
exception  to  the  ID  (para.  26,  fn.  15)  in- 
sofar as  it  granted  AT&T's  motions  to 
strike  portions  of  their  Proposed  Find- 
ings and  Conclusions.  AT&T's  motions 
were  initially  denied  by  decision  of  the 
Administrative  Law  Judges,  PCC  76M- 
452  (released  AprU  9,  1976),  on  the  basis 
that  the  alleged  frailties  in  the  Proposed 
Findings  should  properly  be  treated  in 
AT&T's  Reply  Findings.  AT&T  then  in- 
corporated its  motions  Into  its  Reply 
Findings  and  the  ID  denied  the  motions 
only  to  the  extent  that  the  material 
AT&T  sought  to  have  stricken  was  incor- 
porated in  the  ID. 

105.  The  Trial  Staff  and  IDCMA  both 
argue  that  the  lack  of  specificity  of  the 
ID  ruling  in  question  creates  uncertainty 
as  to  whicli  portions  of  the  Proposed 
Findings  are  incorporated  or  stricken. 
The  Trial  Staff  also  asserts  that  the  lack 
of  reasons  for  striking  given  in  the  ID 
raises  questions  of  denial  of  due  process 
All  three  parties  claim  that  AT&T's  mo- 
tions are  without  merit  since  they  do  not 
indicate  specific  substantive  or  procedu- 
ral defects  in  the  Proposed  Findings. 
The  parties  further  maintain  that  their 
pleadings  did  not  constitute  new  eviden- 
tiary material,  but  regardless,  they  argue 
that  AT&T  had  the  opportunity  to  re- 
spond in  its  Reply.  On  the  other  hand. 
AT&T   maintains    that    it   has   demon- 
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strated  the  Proposed  Rndings  in  ques- 
tion were  not  based  on  evidence  of  rec- 
ord and  should  be  stricken. 

106.  The  disposition .  ci  ATVTs  mo- 
tions to  strike  has  created  some  confu- 
sion. The  terminology  used  by  the  Ad- 
ministrative Law  Judges  gives  the  Im- 
pression that  if  a  speci&:  finding  was  not 
stricken,  it  was  accepted  and  incorpo- 
rated In  the  ID.  We  do  not  find  that  this 
c<mcluskm  necessarily  follows.  It  Is  not 
apparent  from  the  niling  in  question 
whether  any  material  whatsover  was 
stricken.  However,  upon  review  of  the 
Proposed  Findhigs  and  AT&'Fs  motion.  It 
Is  evidoit  that  the  ID  ruling  does  not  re- 
sult in  material  being  stricken  which  Is 
considered  controlling  in  the  disposition 
of  any  Issues  in  this  proceeding.  Thus, 
we  find  nothing  to  warrant  the  striking 
of  the  Proposed  Finding  of  the  Trial 
Staff,  Datran  or  IDCMA.  We  will  there- 
fore reverse  the  ID  insofar  as  it  granted 
any  portion  of  AT&T's  motions  to  strike. 

107.  In  additicai,  IDCMA  raises  objec- 
tions to  two  rulings  oi  the  Administrative 
Law  Judges  during  the  course  of  this  pro- 
ceeding: a  September  19,  1975  decision 
disallowing  several  of  iDCMA's  final  in- 
terrogatories; and  a  December  8,  1975 
niling  not  requiring  AT&T  to  supply  cer- 
tain cost  data  specified  by  IDCMA. 
IDCMA  neither  alleges  nor  demonstrates 
any  harm  or  injury  resulting  from  the 
two  rulings.  Also  IDCMA  does  not  show 
how  the  outcome  of  this  proceeding 
would  be  changed  If  the  rulings  had  been 
reversed.  Thus,  we  will  deny  as  moot 
IDCMA's  exceptions  to  the  rulings  in 
question. 

Conclusions 

108.  We  have  set  forth  above  oui-  rea- 
sons for  finding  that  AT&T's  Tariff  PCC 
No.  267  Is  unjust  and  unreasonable.  We 
have  found  that  AT&T  substantially 
overstated  the  market  for  DDS  and  that 
the  resultant  revenue  projections  and 
demand  forecasts  were  likewise  over- 
stated and  unsubstantiated.  In  reaching 
these  results,  AT&T  employed  unjustified 
market  simulation  methodology  to  fore- 
cast demand  and  revenues  for  DDS.  We 
have  also  determined  that  AT&T  vmder- 
stated  the  costs.  Including  both  Invest- 
ment and  expenses,  of  providing  DDS. 
I^ls  conclusion  was  based  on  our  evalu- 
ation of  AT&T's  LRIC  and  FDC-1  and 
PDC-7  studies,  which  utilized  projected 
costs.  We  have  foimd  these  studies  to  be 
methodologically  deficient  in  many  im- 
portant respects.  Since  these  studies  were 
based  on  overstated  revenue  fcH'ecasts 
and  nnd^^tated  costs,  we  foimd  that 
AT&T's  EXDS  rates  were  inadequately 
justified  and  that  they  were  clearly  non- 
compensatory. 

109.  We  further  found  the  DDS  rate 
structure  to  be  unjust  and  unreasonable. 
SpeciflcaUy,  we  determined  that  the  vari- 
ous rate  elements  of  the  service  or  In- 
dividual speeds  of  service  were  not  ade- 
quate cost  justified.  Further,  we  found 
that  AT&T  did  not  substantiate  the  law- 
fulness of  its  orderly  prpgresslon  In  rates 
tor  speed,  as  a  departure  from  cost-based 
rmtes.  Additionally,  we  found  that 
rdlance  on  cost  of  service  principles  Is 
fhe  appropriate  standard  for  determin- 
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ing  the  proper  DD6  rate  level  and  rate 
structure,  and  rejected  the  use  of  op- 
portunity costs  for  Ihls  ponxise. 

110.  We  also  Independently  considered 
the  effect  of  our  Decision  In  Docket  18128 
on  the  subject  DDS  tariff.  On  the  basis 
of  our  rejection  of  the  use  of  LRIC 
studies  for  determining  private  line  serv- 
ice rate  levels  in  Docket  18128,  we  have 
found  AT&T's  LRIC  analysis  as  a  means 
of  justifying  the  DDS  rate  level  to  be  In- 
appropriate. In  accordance  with  our 
Docket  18128  Decision,  we  also  have 
found  that  DDS  should  earn  a  rate  of 
return  within  the  range  prescribed  for 
AT&T  as  a  whole  within  a  reasonable 
time,  as  well  as  recover  revenue  short- 
falls incurred  diu-ing  the  developmental 
stage  of  service  within  a  specified  time. 

111.  We  have  also  stated  our  finding 
that  DDS  and  analog  data  service  are 
like  communication  services  within  the 
meaning  of  section  202(a) .  but  that  suffl- 
cient  evidence  of  record  existed  to  accept 
tentatively  AT&Ts  service  offered  pur- 
suant to  its  Tariff  No.  267  as  a  separate 
classification  of  service  until  AT&T  files  a 
new  permanent  DDS  tariff. 

112.  We  have  also  set  forth  our  rea- 
sons for  determining  that  the  DDS  rates 
and  certain  associated  practices  of  AT&T 
were  anticompetitive  In  effect  and  in 
violation  of  our  policies  of  "full  and  fair 
competition." 

113.  We  have  found  the  restricted  re- 
sale and  shared  use  provisions  of  AT&T's 
Tariff  267  are  unjustified  and  discrimi- 
natory in  relation  to  the  different  resale 
provisions  found  in  AT&Ts  Tariff  268. 
We  have  prescribed  the  resale  and  shared 
use  provisions  of  Tariff  268  for  Tariff 
267  to  replace  present  restricted  use  pro- 
visions. 

114.  Finally,  we  have  found  that  the 
rates  for  DDS  are  unreasonably  low  and 
are  being  cross  subsidized  by  usm^  of 
other  AT&T  services.  Therefore,  we 
found  that  AT&T  can  c<mtinue  to  offer 
DDS  only  at  rates  which  are  designed  to 
earn  a  rate  of  return  of  no  less  than  9.5 
percent,  calculated  on  present  FDC-7 
allocations.  However,  we  found  that  such 
Interim  rates  can  remain  In  effect  only 
until  such  time  as  AT&T  files  fully  justi- 
fied rates,  In  accordance  with  the  criteria 
established  herein  and  in  Docket  18128. 

115.  The  CommlssicHi  will  stop  short 
oi  a  legal  sanction  but  is  duly  noting  tiie 
fact  that  AT&T  has  clearly  disregarded 
its  specific  order  to  retain  and  report  on 
a  regular  basis  its  actual  costs  of  pro- 
viding DDS.  Tlie  lack  of  probative  cost 
data  is  a  significant  factor  in  our  in- 
ability to  determine  just  and  reasonable 
rates  for  this  service. 

116.  Accordingly,  we  conclude  that  the 
rates  and  conditions  of  AT&T's  Tariff 
FCC  No.  267,  as  specified  herein,  are  un- 
just, unreas<xiable  and  unlawful,  in  vio- 
lation of  section  201(b)  of  the  Com- 
munications Act.  We  further  conclude 
that  the  public  interest  would  be  served 
only  by  eliminating  the  cross-subsidiza- 
tton  Inherent  in  the  imreasonably  low 
tariff  at  the  earliest  practicable  time.  Ac- 
cordingly, we  require  AT&T  to  file  an  in- 
terim tariff  offering  Dataphone  Digital 
Service  at  rates  designed  to  yield  a  9.5 
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percent  retom,  as  provided  herein,  no 
later  ttum  Febmary  22, 1977.  effective  <»i 
thirty  days'  notice.  We  also  require  ATkT 
to  devel<H>  a  fuBy  JusttQed  tariff  for  the 
service  offering  irtiich  It  must  file  no 
later  than  the  ttaw  It  submits  the  other 
private  line  tariff  filings  In  compliance 
with  our  Decision  hr  Docket  No.  18128, 
FCC  76-686  (released  October  1,  1976). 
The  DDS  flllng  most  meet  the  require- 
ments of  that  DectekHi  as  well  as  the 
following  guidelines. 

117.  In  terms  of  Market  and  Demand 
Data,  AT&T  should  provide  the  follow- 
ing: 

(1)  Market  quantities  for  DDS  by  rate 
element  and  speed.  llHee  should  Include 
one  year  of  actual  results  by  month  and 
three  years  of  year-end  projections.  This 
information  should  be  on  a  consistent 
time  frame  with  cost  inf cmnation  as  pro- 
vided below.  Tariff  No.  268  quantities 
should  be  reported  separately. 

1 2)  DDS  operating  revenues  by  rate 
element  and  speed,  tnduding  one  year  of 
actual  revennes  by  month  and  three 
years  of  projected  annual  revenues.  Rev- 
enues should  Indicate  recurring  and  non- 
recurring revenues  separately.  Tariff  268 
revenues  should  be  reported  separately. 

(3)  The  numl>er  of  dlgroups  between 
each  pair  of  DSA's  and  corresponding  fill 
by  speed,  including  year-«id  actuals  and 
year-end  projections  for  3  years  repcwted 
for  a  time  frame  consistent  with  other 
requirements  herein." 

<4)  The  niuDber  of  DAIr-2  end  offices 
and  associated  market  quantities  by  D6A. 
Including  year-end  pvojections  for  3 
years  reported  lor  a  time  frame  con- 
sistent with  other  requirements  herein. 

(5)  Reports  of  any  unmet  demand 
within  existing  networic  because  of  in- 
sufficient f£u:llitles. 

(6)  Projections  and  results  of  tests  as 
provided  In  Appendix  I  for  computerized 
market  simulator,  tf  emi^oyed. 

(7)  Present  market  quantities  for  other 
iMivate  Une  data  aavkm  in  a  disaggre- 
gated form  which  diall  be  c(wiparable  to 
DDS  market  quantttiea. 

(8)  The  amount  of  revenues  foregone 
by  existing  services  due  to  DDS  as  well  as 
market  quantities,  including  total  annual 
amounts  for  actuals  and  3  year 
projections." 

118.  In  terms  of  cost  data,  AT&T  shall 
provide  the  following  information: 

(1)  Investment  and  expense  data  by 
rate  element  and  speed.  Including  annual 
actuals  as  well  as  3  year  annual  projec- 
tions. Directly  attributable  as  well  as  any 
non-directly  attributable  costs  shall  be 
provided. 

(2)  Justification  of  any  proffered  fa- 
ciUty  fills  and  accompanying  engineering 
support  data. 

(3)  Cost  projections  should  reflect  and 
separately  account  for: 

<^i)  Increases  In  market  quantities: 
Hi)  Increases     due     to     inflationary 
trends; 


'=^Thls  will  assist  VIS  In  determining  the 
feasibUlty  of  permitting  expansion  of  the 
service  beyond  eilstliic  potote. 

"  Items  7  and  8  may  be  supplied  in  a  form 
similar  to  that  in  AT&T's  Initial  tariff  S  61.38 
filing 
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<iiii  Cross -elastic  demand  and  cost 
effects  of  rate  changes  in  DD6  and  other 
services ; 

(iv>  Directly  attributable  and  non- 
dlrectly  attributable  cost. 

(4)  Cost  and  revenue  projections  for 
BDS  network  in-place  or  to  be  in-place 
at  time  tariflf  changes  are  to  become  ef- 
fective 

(5)  All  costs  should  be  annual  data. 

(6)  If  cost  ratios  are  employed  they 
should  be  separately  developied  for  DDS 
and  fully  supported.  Support  shall  in- 
clude source  of  InXormation  used  as  well 
as  actual  figures  used  to  derive  cost 
ratios.  Ratios  should  also  reflect  annual 
data.  Justification  should  be  provided 
for  the  ratios  for  each  year  so  employed. 

119.  All  of  the  above  requested  market 
and  cost  information  shall  be  provided 
at  the  time  AT&T  files  DDS  rates  in  ac- 
cordance with  revised  PDC-7  and  revised 
FDC-1  methodologies  and  in  all  subse- 
quent filings. 

120.  We  also  require  AT&T  to  fully 
Justify  that  DDS  and  analog  data  serv- 
ices are  in  fact  reasonable  separate 
classifications. 

121.  Accordingly,  it  is  ordered.  That, 
pursuant  to  section  201(b)  of  the  Com- 
munications Act,  47  U.S.C.  201  (b>. 
AT&T's  Tariff  FCC  No.  267  Is  foimd  un- 
lawful as  indicated  herein,  and  is  null 
and  void. 

122.  It  is  further  ordered.  That,  pur- 
suant to  section  408  of  the  Communica- 
tions Act,  47  U.S.C.  408.  this  Decision 
shall  become  effective  March  22,  1977 
insofar  as  it  relates  to  cancellation  of  the 
existing  tariff. 

123.  It  is  further  ordered.  That  AT&T 
shall  file  an  interim  tariff  no  later  than 
F^ruary  22.  1977,  on  thirty  days'  notice. 
AS  provided  herein. 

124.  It  is  further  ordered,  TTiat  AT&T 
shall  subsequently  file  a  fully  justified 
tariff,  as  specified  herein. 

125.  It  is  further  ordered.  That  Docket 
No.  20288  is  terminated. 

126.  It  is  further  ordered,  Th&t  all  out- 
standing interlocutory  motions  are  dLs- 
xnissed  as  moot. 

Federal  Cosimunications 
i  commissiok, 

Vincent  J.  Mullins, 

Secretary. 

Appenhix  I— AT&T's  Market  Simulation 
Model 

•  1.  AT&T  submitted  two  market  simulation 
studies,  one  filed  In  March.  1974  and  the 
other  in  January,  1975.  In  order  to  quantita- 
tively estimate  the  market  for  DDS,  AT&T 
first  Identified  that  portion  of  the  existing 
Bell  System  Interstate  communications  mar- 
ket which  It  felt  could  potentially  use  DDS. 
The  Bell  System  1972  Interstate  Private  Line 
Inventory  was  the  primary  data  source  used 
In  making  this  determination.  After  Iden- 
tifying this  potenttal  market  tar  DDS.  AT&T 
estimated  the  shlfta  from  AT&T's  other  serv- 
ices to  DDS  that  would  occur  at  each  of  the 
proposed  test  rates.  Next,  AT&T  estimated 
the  market  for  DDS  In  the  presence  of  com- 


peting carriers  ■  The  test  rates  for  2.4,  4.8,  9.6 
and  56  Kbps  were  simulated  independently. 
The  results  of  these  separate  runs  were  thea 
adjusted  by  market  distribution  factors  com- 
bined with  factors  for  estimated  growtti 
rates,  simulation  effects,  and  maturation 
lags,  in  order  to  size  the  individual  results 
according  to  the  mix  of  speeds  estimated  to 
exist  for  'the  year  under  study. 

2.  The  second  study  modified  the  inputs 
used  for  the  first  and  recomputed  revenues. 
Changes  included  the  following: 

a.  The  adUition  of  Test  Rate  11  (TR  11), 
reflecting  rate  levels  generally  30  percent 
higher  than  TR  6  (the  tariffed  rates) ,  to  re- 
place TR  10. 

b.  Use  of  actual,  current  rates  and  geo- 
graphical locations  of  service  for  Datran. 
MCI,  and  SPCC  as  reflected  in  their  respec- 
tive tariff.^ 

c.  Additional  input  to  reflect  alleged  com- 
petitive impact  of  domestic  satellites. 

d.  Modem  run  only  for  1976  and  96  cities. 

For  a  detail  tabulation  of  the  input  variables 
to  Bell's  market  simulation,  see  Table  I 
'oelow. 

T.\BLE  I  —IN PIT  VARIABLES  TO  BELL  MARKET 

SIMULATION  I 

X.  Identity  of  Potential  Users:  | 

A.  Private  Line  Customers. 

1 .  Low  Speed  (2.4  Kbps)  Users. 

I  2,  Medium"  Speed  (4.8  and  9.6  Kbpsi 

I  Users. 

3.  Highspeed  (56Kbps)  Users. 

B.  Common  Users. 

II.  Growth  Rates  for  Industry: 
A.  User  Base  Growth  Rates. 
(  1.  Private  Line  Customers. 

I  a.  Low. 

b    Medium, 
c.  High. 

2.  Common  Users. 

B    Geographic  Patterns  for  Network  Ex- 
pansion. 

C.  Speed  Mix  Characteristics  of  Demand. 

D.  User     Adoption    Rates     (Maturation 

Factor). 

E.  Stimulation  Effect.  , 
III.  Behavior  of  Competitors : 

A.  Geographical  Coverage.  ' 

B.  Tariffs  for  Datran  and  Other  SCCs 
IV    Behavior  of  Potential  Customers: 

A.  Total  Charges. 

B.  Buy-up  Factor. 

C.  Price  Trade-offs  Between  Dataphone 

Digital     Service     and     Specialized 
Common  Carrier  Services. 

D    Price  Trade-offs  Between  Bell  Systen 
Analog  Users  and  Datran. 
V.  EHements  of  the  Tariffs : 

A.  DALs  in  DSAs. 

1.  DAL  1. 

2.  DAL  2. 
B    Channels  Between  Cities. 

C.  Miscellaneous  Elements. 

1.  I>SU 

2.  MSA. 

3.  Off -Net  Extension  Adaptor. 

4.  Maintenance  of  Service  Charge. 

3.  Validation  of  Bell's  Market  Simulation, 
It  is  crucial  that  we  examine  the  structure, 
assimiptio!-.*.  and  limitations  of  AT&T's 
model  to  evaluate  whether  the  simulator  ts  a 
reasonable    approximation    of    reality. 


"  Commissioner  Lee  cUJsent. 


*  Throughout  this  analysis,  AT&T  assumed 
that  end-to-end  communications  (Aarges  are 
.the  major  determinants  In  a  customer*! 
choice  between  available  altemattTes.  ATt^ 
also  assumed  that  the  services  to  be  provided 
by  DDS  would  be  similar  In  c^eratlon  to  pri- 
vate line  data  communication  services  pres- 
jcntly  available. 


4.  While  no  single  method  exists  to  deter- 
mine the  reasonableness  of  a  simulation 
model,  a  variety  of  tests  can  be  used  to  eval- 
uate both  the  inputs  and  outputs  and  then 
reach  a  determination  as  to  the  validly  of 
the  model.  The  procedures  we  will  use  in 
evaluating  these  Input  variables  as  well  as 
the  model  s  outputs  are  contained  in  Table 
II,  below.  While  these  procedures  are  drawn 
substantially  from  the  Trial  Staff's  findings, 
we  note  that  no  conflicting  findings  on  this 
particular  matter  were  offered  by  any  of  the 
parties  involved.  The  ID  also  supports  this 
approach.  In  addition,  we  note  that  AT&T 
has  supplied  no  information  in  this  proceed- 
ing indicating  the  procedures  used  to  vali- 
date its  simulation  model.  Hence,  we  find 
that  AT&T  has  failed  to  meet  Its  burden  of 
demonstrating  the  reliability  and  reason- 
ableness of  its  market  projection  for  DDS 

5.  Simulation  Input.  We  will  first  exam- 
ine the  necessity  and  sufficiency  of  the  in- 
put variables  and  then  the  reasonableness 
of  their  parameter  values.  However,  our  dis- 
cussion will  be  limited  to  those  Inputs  dis- 
puted by  the  parties  involved  in  this  pro- 
ceeding. The  disputed  input  variables  in- 
clude the  stimulation  effect,  the  buy  up 
factor,  the  behavior  of  competitors  as  it  re- 
lates to  satellite  communication,  and  the 
omission  of  an  explicit  variable  reflecting  the 
influence  of  national  economic  conditions 
on  demand  for  DDS. 

e.  The  stimulation  effect  was  included  in 
the  model,  because,  in  Bell's  Judgment,  DDS 
with  its  better  quality  of  performance 
would  be  certain  to  stimulate  growth  above 
and  beyond  the  "normal"  growth  rate  experi- 
enced in  the  data  communications  market. 
The  Trial  Staff,  as  well  as  other  parties  have 
argued  that  no  empirical  evidence  supports 
the  existence  of  such  a  factor,  let  alone  its 
assumed  magnitude.  While  we  do  not  doubt 
the  offering  of  DDS  will  generate  new  cus- 
tomers for  that  service  and  siphon  off  cu.5- 
tomers  from  other  data  communications 
services,  it  does  no*  necessartly  foUow  that 
the  existence  of  DE>S  will  stimulate  interest 
in  other  data  communications  services  es- 
pecially  in  light  of  the  magnitude  of  AT*.-Ts 
assumed  .shift  of  present  data  service  cus- 
tomers  to  DOS 


TABLE    n 


-PROCEDURES   TO    EVALUATE 
SIMULATIONS 


I.  Validation  of  Simulation  Input  Data : 

A.  Appropriateness  of  Input  Variables. 

1.  Necessity  of  Input  variables. 

2.  Sufficiency  of  input  variables. 

B.  Appropriateness  of  Assumptions  Re- 

garding Parameter  Values  of  Input 
Variables. 

1.  Relevance   of   supporting    data    to 

input  variables. 

2.  Accuracy  of  supporting  data. 

H.  Validation  of  Simulation  Output  Data: 

A.  Comparisons  with  Real  World  Proces.s. 

B.  Sensitivity  Analyses  of  Output  to  Sys- 

tematic Changes  in  Input  Variables. 

C.  Stability  Tests  of  Simulation. 

D.  Internal  consistency  of  intermedia'e 

outputs. 
III.  Validation  of  Simulation  Model : 

A.  Acceptable  Results  for  I  and  II  abo\  e. 

B.  "Theoretical"  Soundness  of  Model 

C.  Proper  Implementation  of  Model. 

7.  AT&T  Included  a  buy-up  factor  because 
It  assumed  customers  would  be  willing  to 
pay  a  premitim  for  DDS  with  Its  better  per- 
formance and  Improved  reliability.  The  Trial 
Staff  and  others  argue  that  findings  from  a 
BeQ  study  undermine  this  assumption.  Be- 
cause no  detaUs  as  to  how  Bell  conducted 
this  study  are  available,  we  cannot  aocuratelj 
Judge  the  results.  However,  we  do  acknowl- 


edge the  passlbility  of  a  buy -op  factor  Jor 
new  customers.  We  would  not,  however,  ex- 
pei:t  the  buy-up  factor  to  have  as  significant 
an  effect  on  present  data  communications 
users  because  of  potentially  costly  system 
rf  .-nnfigurations  in  switching  from  an  analog 
111  digital  network  and  capital  expenditures 
tor  digital  terminal  equipment  by  customers 
having  their  own  equipment.  Hence,  whUe 
-.1  buy-up  factor  in  some  form  may  be  neces- 
-.\ry,  AT&T  has  neither  Justified  its  present 
lorm  nor  provided  an  acceptable  justiiication 
frr  its  magnlttide. 

8  AT&T  also  included  the  competitive 
ptiect  of  satellite  data  commtsnlcations  on 
DDS  as  an  input.  This  was  Justified  by 
evidence  that  devices  are  being  developed  to 
improve  the  transmission  capabilities  of  data 
over  satellites  and  protocols  which  would 
support  full -duplex  operations  on  satellites 
would  be  available  prior  to  1976  Datran, 
among  others,  argues  an  alleged  I2  second 
delay  associated  with  satellite  transmission 
combined  with  the  current  Inefficiencies  of 
line  protocols  presently  In  use  will  inhibit 
the  movement  of  data  communications  users 
to  satellite  facilities  until  about  1980.  We 
find  that  the  problems  raised  by  Datran  with 
respect  to  satellite  transmission  protocols 
were  capable  of  being  resolved  In  the  1974- 
1976  time  frame.  However,  we  also  affirm  the 
ID'S  finding  (paragraph  64)  that  widespread 
use  of  satellites  for  data  communications 
was  not  likely  during  the  time  frame  under 
consideration.'  We  regard  as  suspect  the  in- 
clusion of  the  satellite  effect  only  In  the  sec- 
ond model,  even  though  domestic  satellites 
were  beginning  to  offer  services  by  March 
1974.  Inclusion  of  this  alleged  competitive 
threat  would  tend  to  support  a  lower  "op- 
timum" test  rate  than  would  otherwise  be 
the  case. 

9.  AT&T  has  argued  that  while  the  simula- 
tion model  does  not  explicitly  include  an  In- 
put variable  refiectlng  the  Impact  of  national 
economic  conditions  on  the  demand  for  DDS, 
such  a  variable  was  implicitly  considered  In 
the  formulation  of  expected  growth  rates 
for  the  various  data  services.  The  Trial  Staff 
and  others  argue  that  such  a  factor  must 
be  explicitly  taken  Into  account,  especially 
considering  the  recessionary  conditions  of 
the  past  few  years.  We  cannot  determine  from 
the  record  whether  AT&T  did  Implicitly  ac- 
count for  general  economic  conditions.  Given 
their  importance  on  the  potential  demand  for 
DDS,  we  find  that  it  Is  Incumbent  upon  AT&T 
to  specifically  account  for  such  conditions. 
We  also  find  that  AT&T's  simulation  model 
l8  deficient  with  respect  to  the  appropriate- 
ness of  Its  Input  variables  for  the  reasons 
stated  above. 

10.  Disputes  among  the  parties  exist  con- 
cerning the  appropriate  parameter  values  of 
input  variables.  The  parameter  values  in  dis- 
pute Include:  (1)  Medium  speed  user  base 
growth  rate;  (2)  common  user  base  growtti 
rate:  (3)  speed  mix;  (4)  maturation  factor; 
<5)  SCCs  tariffs;  (6)  price  trade-offs  of 
customers;  (7)  SOC's  geographical  coverage; 
(8)  AT&T's  share  of  D6U  market;  (9)  stim- 
ulation effect;  (10)  buy-up  factor:  and  (11) 
presence  of  satellite  competition. 

11.  In  order  to  estimate  the  rate  of  growth 
In  demand  for  the  medium  q;>eed  DD6  mar- 
ket, AT&T  relied  on  eetlHiates  furnished  by 
several  independent  research  firms.  These 
estimates  Indicated  the  growth  potential  for 
data  communication  based  on  the  expected 
number  of  data  terminals  to  be  In  use  In  the 
future.  AT&T  also  used  the  historical  rate  of 
growth  In  the  April  Ben  System  Interstate 
Data  Revenues  for  1968-1973,  as  Inputs  Into 


*Tbe  facts  to  date  have  suhstantlated  this 
contentlQii.  Tliere  Is  Dttle  cvldeDce  of  wide- 
spread use  of  domestic  satellites  to  transmit 
data. 


the  selection  of  a  mediunn  hpeed  ijscr  base 
growth  rate.  Accordingly,  AT&T  determined 
that  a  mid-range  growth  of  30  percent  per 
year  for  1974  through  1976  was  appropriate 
The  Trial  Staff  and  others  argue  that  this 
growth  is  significantly  overstated  and  cite 
April  to  April  growth  rates  for  1973-74  and 
1974-75  of  14  and  17  percent  respei-tlvely  as 
evidence  of  this  overstatement 

12.  A  more  fundamental  cnUcL-ni  of 
t!ie  estimate  is  Bell's  choice  of  informa- 
tion for  estimating  this  expected  growth 
I  ate.  First,  AT&T  relies  on  outside  studies 
whose  accuracy  and  rigor  were  not  evalu- 
ated by  BeU.  Second,  AT&T  neither  ad- 
justed its  own  revenue  data  to  take  into 
account  rate  increases  nor  u.sed  12  month 
data,  which  would  yield  more  stable  and 
accurate  results  than  the  arbitrary  ex- 
amination of  a  single  month  per  year. 
Finally.  AT&T  ignored  1974  data  for 
interstate  Data  Revenues  which  showed 
a  significant  diflference  between  Its  esti- 
mated growth  for  1974  of  30  percent  and 
actual  growth  of  approximately  14  per- 
cent (unadjusted  for  rate  changes^ .  Ehie 
to  apparently  wide  year  to  year  fluctua- 
tions in  the  growth  of  the  data  com- 
munications market,  the  selection  and 
use  of  a  single  figure  for  the  expected 
future  growth  rate  is  Inexact.  Based  on 
our  own  analysis,  we  find  the  growth  rate 
for  1974  to  1976  to  be  between  15  and  30 
percent,  with  the  most  hkely  value  being 
25  percent.  Therefore,  even  though 
AT&T's  estimated  growth  rate  of  30  per- 
cent is  at  the  upper  limit  of  our  zone  of 
reasonableness,  AT&T's  suppt^rf  for  such 
a  figure  is  unsubstantiated. 

13.  The  coaunon  user  (Message  loli  Teie- 
piione  Service  (MTS)  and  Wide  Area  Tele- 
communications Service  (WATS))  base 
growth  rate  was  also  estimated  by  AT&T  to 
be  30  percent  per  year  from  1974  through 
1976.  The  Trial  Staiff  and  others  argue  that 
since  these  common  users  were  expected  to 
switch  only  to  the  lovrer  speeds  of  DDS,  a 
more  reasonable  estimate  of  the  common 
user  base  growth  rate  would  be  the  growth 
rate  assumed  by  AT&T  for  potential  private 
line  customers  of  low  speed  DDS,  which  was 
between  10  and  13  percent.  WhUe  we  have 
doubts  as  to  the  relevance  of  an  assumption 
which  prestimes  MTS  and  WATS  customers 
to  be  potential  customers  of  DDS,'  WATS  as 
a  whole  has  grown  M>proxlmately  30  percent 
p«r  year.  Since  AT&T  assumes  that  aU  po- 
tenUal  switches  will  occiu-  from  WATS  to 
DDS,  we  conclude  that  the  as*i\imed  ba.se 
growth  rate  for  common  users  is  reasonable. 
However,  we  are  stll  doubtful  of  the  rele- 
vance of  considering  monopoly  service  users 
for  an  acknowledged  private  line  service. 

14.  The  market  distribution  factors  for 
1974  through  1976  were  estimated  from  In- 
formation Initially  gathered  In  a  1970  data 
study  which  attempted  to  Inventory  the  data 
oommunlcatlons  market  In  1970  and  forecast 
It  for  the  next  five  years.  See  paragraph  1, 
supra.  The  Trial  Staff  objects  to  the  use  of 
these  factors  and  argues  that  "actual"  re- 
sults should  be  considered.  However,  the 
Trial  Staff  mistakenly  considers  the  actual 
results  to  be  the  actual  speed  mix  for  all  of 
DDS.  Therefore,  baaed  on  this  erroneous  as- 
sumption, comparison  between  the  actual 
speed  mix  and  AT&T'b  market  distribution 
factors  reflects  a  subetantlal  difference.  We 
cannot  accept  this  as  a  valid  comparison. 
AT&T  never  Intended  that  its  market  distri- 


bution factors  be  Indicative  of  the  ultimate 
speed  mix  for  DDS.  Tliese  factors  were  merely 
an  Intermediate  Input  In  the  determination 
of  the  ultimate  bUx.  See  paragr^^  1,  supra 
However,  Datran's  comptuiison  of  ATftT'.< 
forecasted  and  actual  distribution  for  24 
cities  during  ttie  first  year  of  DDS  operatiio. 
1.S  as  follows: 
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We  recognized  the  problems  of  comparnit: 
actual  and  forecasted  results.*  However  in 
this  case,  the  actual  results  are  at  s-n-h 
variance  with  AT&T's  forecasts  that  they 
suggest  problems  with  the  way  in  which  ilii 
forecasted  speed  mix  was  derived  ' 

15.  AT&T  argued  that  potential  ii'^pr?  h  iV 
not  necessarily  switch  to  DDS  when  it  firs> 
becomes  economically  attractive.  We  lind 
that  this  lagged  condition  seems  likely;  how- 
ever, we  find  no  Justification  for  the  rea^on- 
ableness'of  the  quantification  of  this  maturs- 
tion  factor. 

16.  AT&T's  assumptions  concernii' • 
Datran's  rates  have  been  a  point  of  con- 
tention m  this  proceeding.*  In  its  inltia! 
simulation  run,  ATArT  assumed  lower  rat<-<: 
for  Datran's  competitive  services  than  those 
actually  pr(^x>sed  by  Datran.  In  Its  second 
run,  AT&T  used  Datran's  filed  rates,  bu' 
Introduced  a  new  vstrlable  to  reflect  alleped 
widespread  satellite  competition  for  da* a 
services.  We  have  already  determined  thai 
it  was  Improper  to  consider  potential  effeci^ 
on  DDS  within  the  1974-1976  time  tr&me 
We  now  find  that  AT&T's  treatment  nf 
Datran's  rates  constitute  an  Improper  Ju^t:- 
lication  of  AT&T's  proposed  DDS  rates. 

17.  AT&T  assunkes  that  customers  wo.jjo 
pay  a  8  percent  premium  over  Bell's  anaio^- 
servlces  for  DatraWa  an  digital  service  The 
Trial  Staff  and  ethers  argiie  that  since  this 
premium  Ib  similar  to  the  buy-up  factor  r 
too  should  be  eliminated.  We  reject  AT&T  ' 
use  of  a  6  percent  premium  on  Datran  • 
digital  services  on  the  basts  that  the  fifnir< 
was  unsubstantiated  In  the  record. 

18.  AT&T's  estimates  of  the  geographi<  .h 
coverage  of  the  SOC's  for  1974,  1975  and  )y7t. 
relied  on  filings  with  the  Commls.sion  for 
microwave  station  construction  app)icatior>~ 
and  filed  tariffs  for  those  SCCs  Blread>  a 
operation.  Datran,  amnong  others,  ha.s  art-ueij 
that  AT&T  made  overly  optimistic  «.s>-ir,)!) 


•First  Beport   In  Docket  No    20003.   POC 
7»-«7»  (released  October  1.  1976) 


'We  have  noted  and  rejected  AT&T.-j  a-- 
sertions  as  to  why  the  actual  revenue  di«!tri- 
butlon  differs  significantly  from  foreca^tec: 
distribution.  See  Decision,  paragraphs  13   15 

<'  The  use  of  outmoded  1970  data  and  pro- 
jections and  the  Incltislon  of  data  terminal 
used  at  speeds  of  200  to  1500  Kpbs  as  beinx 
repre.sentative  of  2.4  Kbps  DDS  tisers  ar. 
Indicative  of  AT&T's  bias  In  Its  determi- 
nation of  market  distribution  factors.  Thf 
appUcation  of  these  factors,  which  heavily 
favored  2.4  Kpbs  users,  only  to  Series  3000— 
Type  3002  service  (admitted  by  Bell  to  bf 
principally  comptosed  of  medium  speed  \iser>>, 
also  biased  the  ultimate  results  of  the  mode! 

•AT&T's  use  of  lower  rates  for  it^^ 
principal  competitor,  Datran,  enables  ATA-T 
to  JUBUfy  lower  rates  for  Itself.  This  is  a 
result  of  AT&T's  ratemaklng  philosophy  of 
setting  rates  to  yield  as  large  a  contribu- 
tion above  relevant  costs  as  practical,  takine 
Into  account  market  conditions,  rate  re- 
latkmshipa  and  other  ratemaklng  factors 
TbxiB,  AT&T  assumptions  as  to  Datran's  rater 
are  crucial  to  AT&T's  selection  of  DD"  rates 
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ttons  concerning  service  to  Intermediate 
cRlM  on  backbone  rates,  tnterconnection 
maoomg  the  tmIous  SOCs.  grant  of  construc- 
tloa  •pplicatlons,  the  avallabBlty  of  construc- 
tk>n  funds  to  SOCs.  and  the  Interval  for  com- 
pletion of  construction.  We  find  that  these 
aMumptiona  have  led  AT&T  to  overestimate 
potential  SCC  comp>etltion.  Bjr  overstating 
potential  SCX;  competition,  AT&T  could  more 
readily  Justify  a  lower  "optimum"  than 
would  otherwise  be  the  case. 

19.  AT&T  assumed  that  its  .share  of  the 
market  for  Data  Service  Units  <I>SU.s)  would 
b«  100  percent  In  the  first  year,  90  percent 
the  second,  and  80  percent  the  third.  Fur- 
thermore. It  assimied  share  of  the  DSU  mar- 
ket woiild  be  the  same  regardless  of  the  te.st 
rates.  The  latter  assumption  app>ears  reason- 
able since  the  price  of  the  DSU  was  the  same 
for  each  test  rate.  However,  we  find  AT&T  s 
asBXunptlon  as  to  its  market  share  lor  DSUs 
to  be  without  substantiation. 

20.  Since  we  have  rejected  herein  AT&T'.s 
particular  use  of  a  stimulation  effect,  buy-up 
factor,  and  the  presence  of  satellite  compe- 
tition, we  need  not  reach  the  question  of  the 
reasonableness  of  the  parameter  values  for 
these  Inputs. 

21.  Simulation — Output.  We  will  examine 
h»w  sensitivity  analysis,  stability  tests,  and 
Internal  consistency  tests  could  have  been 
used  to  evaluate  the  approprlatene.ss  of 
AT&T's  present  Input  data.' 

22.  If  AT&T  had  conducted  sensitivity 
amalyses  of  the  effects  of  systematic  change.s 
in  the  input  data  on  the  stimulator's  output, 
a  considerable  amount  of  the  controversy 
surrounding  the  validation  of  this  Input  data 
would  have  been  mooted.  In  other  words,  if 
the  results  of  <he  simulator  were  insensitive 
to  certain  input  data,  then  these  Input  data 
would  not  require  close  scrutiny,  thereby  en- 
abling all  parties  in  this  proceeding.  Includ- 
ing AT&T,  to  concentrate  on  validating  those 
Inputs  to  which  the  model  was  particularly 
sensitive.  Computerized  sensitivity  analysts 
Is  a  relatively  simple  and  well  established 
piocedure,  but  AT&T  cliose  not  to  perform 
such  analyses,  thus  denying  the  other  parties 
acd  the  Commission  data  necessary  to  review 
tbe  DD8  tariff.  The  performance  of  stabUity 
tests  and  the  examination  of  the  internal 
consistence  of  intermediate  outputs  would 
not  only  have  aided  the  Commission  in  deter- 
mining the  reasonableness  of  the  simulator. 
but  also  could  have  proven  useful  to  Bell 
management  in  its  own  evaluation  of  the 
si«iulator. 

Ai>PENDa   II 

The  effects  of  overstating  market  forecasts 
on  rate  making  can  be  aptly  illustrated  with 
a  hypothetical  example.  We  will  utUlze  a 
situation  where  a  conunon  carrier  is  pro- 
viding the  interexchange  portion  of  a  service. 
Tk«  carrier's  market  forecasts  Indicate  that 
at  a  price  of  $10  per  clrcult-mlle  demand  will 
b«  100  circult-mlles.  We  assume  either  that 
i  the  minimum  amount  of  tnterexchange  plant 
Installed  la  lOO  clrcui#-miles  or  that  the  car- 
rier believes  its  market  forecast  and  Installs 
lOO  clrcuit-mlles.  Based  on  a  unit  investment 
coBt  at  >ll  per  clrcult-mlle  and  expenses  at 
99  per  clrcult-mlle  (for  a  total  Investment 
of  $1,100  and  total  expense  of  $900) .  an  aver- 
ae»  rate  of  return  (using  an  11  year  life  for 
plant  and  straight  line  depreciation )  of  9.53 
percent  is  calculated.  If  the  carrier's  market 
forecast  proves  to  be  actually  overstated  by 
IS  percent,  at  a  price  equal  to  $10  per  clrcult- 
mlle.  only  85  ctnnilt-mlles  are  demanded. 
However,  the  carrier  has  alreedy  installed  100 
clBcult-mllee.  hence  Investment  and  the  ma- 
jority of  Investment  related  expense  remain 


constant.  Revenues  decline  from  $1000  to 
S&OO  while  expenses  only  declined  from  $900 
to  $850,  and  the  average  rate  of  return  is 
now  zero  percent.  TIius,  by  overstating  de- 
zaand  by  only  15  percent,  the  filed  rate  of 
$10  per  clrcult-mlle  provides  the  carrier's 
investors  with  no  return  on  their  capital,  and 
the  service  Is  non-compensatory. 

The  calculations  for  the  examples  are  as 
follows : 

Filed  Hw''     r-$lH  .■innit-iiiMi' 

Korecs-si «1  <leriiand  =  yD  =  K)Ot miiit  inilA-s 

t^uantily  .■.•upplipd=Qs  =  100ciriiiu-iiiil.'i 

Actual  deniand=QA=8o  circuit-njiles 

Unit  (nvestmPiil  i'oslH=ri  =  |U  cimiit  mi!" 

I'nit    Kirw'i'C    for    100   circuit-mile? -Ki  -$a/tircuil- 

mil'' 
rnii     Kxpi  nso    fur  S>-".   ciivuii  :iiil(s-K.-=$<t..'iO'i>imiit- 

milp 
(l:    l''orpca.sled  IViiiaiid 
Total      Revenue     (T  R)  -  PiXtiD  =  (!!ilOcirduit-nulei 

X I  ino  circuii-mile«)  =$1 ,000 
Total       Expenses       (TE)  =  E!XQj=($'.>'nrcuit-mile! 

XUOO  cinuit-miles)=$900 
«iri)s.s        I n vestment  =  IiXtis^  ($11 'circuit  mile)  xnoo 
•    c'.r^uit-miles)  =  $1,100 
Net    lnveslment=Gross     lnvesiment-I>ei>reri»h.)n 

R03erve  =  1, 100-100=1000 
Average  .V''  Inve.-linent  ^(1.00+1000'  :2=-$l,aiO 

Average  Rale  of  Ri  'iirn  =      ^,  —  =  —  .^,„  -  -^.  •:"'/, 
Net  low 

ii'i  .Actual  Ue.raand- 
Total    Reveiiue=riXW.\^('?10cir.ni(-iiiil-/ <V.    i-ir- 

•  uit-miles)=$8.50 
Tnial  Etpen'e-i^  !•'  xQa='>S-tO 
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'  We  note  that  ATBcT's  claim  that  sen-sUiv- 
ttjr  aaslyali  Is  valid  only  for  stochastic  models 
la  wlthovt  fouadatlDB. 
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Applications  Accepted  for  Filing 

January  17, 19f  7.      I 

The  applications  listed  herein  have 
been  found,  upon  initial  review,  to  be 
acceptable  for  filing.  The  Commission  re- 
serves the  right  to  return  any  of  these 
applications,  if-  upon  further  examina- 
tion, it  is  determined  they  are  defective 
and  not  in  conformance  with  the  Com- 
mission's rules  and  regulations  or  its 
policies, 

Pinal  action  will  not  be  taken  on  any 
of  these  applications  earlier  than  31  days 
following  the  date  of  this  notice,  except 
for  radio  applications  not  requiring  a  30 
day  notice  period  (See  309(c)  of  the 
Communications  Act) ,  applications  filed 
under  Part  68,  appUcations  filed  under 
Part  63  relative  to  small  projects,  or  as 
otherwise  noted.  Unless  specified  to  tiie 
contrary,  comments  or  petitions  may  be 
filed  concerning  radio  s^d  section  214 
applications  within  30  days  of  the  date  of 
this  notice  and  within  20  days  for  Part  68 
applications. 

In  order  for  an  application  filed  under 
Part  21  of  the  Commission's  rules  (Do- 
mestic Public  Radio  Services)  to  be  c<m- 
sidered  mutually  exclusive  with  any  oth- 
er such  application  appearing  herein,  it 
must  be  substantially  complete  and  tend- 
ered for  filing  by  whichever  date  is  ear- 
lier: (a)  The  close  of  business  one  busi- 
ness day  preceding  the  day  on  which  the 
Commission  takes  atckni  on  the  pre- 
viously filed  application;  or  (b)  within 
60  days  after  the  date  of  the  public  notice 
listing  the  first  prior  filed  api^ication 


'With  which  the  subsequent  application 
is  in  conflict  t  as  having  been  accepted  for 
filing.  In  common  carrier  radio  s«Tices 
other  than  those  listed  under  Part  21. 
the  cut-off  date  for  filing  a  mutually  ex- 
clusive application  is  the  close  of  busi- 
ness one  business  day  preceding  the  day 
on  which  the  previously  filed  application 
is  designated  for  hearing.  With  limited 
exceptions,  an  application  which  is  sub- 
sequently amended  by  a  major  change 
will  be  considered  as  a  newly  filed  ap- 
plication for  purposes  of  the  cut-off  rule. 
'See  5.5  1.227ib)(3i  and  21.30fb>  of  the 
Comnii.^sion's  rules.  > 

Federal  Cgmmunic.mions 

Commission, 
Vincent  J.  Mullins. 

Secretarp, 

Applications  Accepted  for  F^inc 

domestic  public  land  mobile  radio  service 

20560-CD-P-(4)-77,  The  Pacific  Telephone 
and  Telegraph  Company  (KMD991) .  C.P.  to 
change  antenna  system  operating  on 
152.69  and  152.72  MHz  and  for  additional 
facilities  to  operate  on  152.78.  Base  and 
158.04  MHz.  Test  located  at  516  Third 
Street,  Santa  Rosa,  Calif. 

20561-CD-AL-77,  Harrington  Broadcastiua; 
Co.  Consent  to  Assignment  of  License  from 
Harrington  Broadcasting  Co.,  assignor  to 
Petoskey  Mobil©  Telephone  Company,  as- 
.signee.  Station:  KWH309,  Emmet,  Mich. 

20562-CD-P-77,  Northern  Illinois  Radio 
Phone  and  Paging  Systems.  Inc.  (KSB590> . 
C.P.  for  additional  facilities  to  operate  on 
152.06  MHz  at  a  new  Loc.  No.  5:  1100  ft. 
West  of  Martin  Road  on  Southside  of  Street 
(Rt.  No.  120),  McHsnry,  ni. 

20563-CD-P-77,  Messages  By  Radio.  Inc. 
( new  I .  C.P.  for  a  new  station  to  operate  or. 
152.21  MHz  to  be  located  at  248  Tate  Ave- 
nue. Buchanan,  N.Y. 

20564-CI>-P-(2)-77,  Northern  Illinois  Radio 
^  Phone  and  Paging  Systems,  Inc.  (KTS200». 
C  F  to  change  antenna  system  and  replace 
transmitter  operating  on  158.70  MHz  at 
Loc.  No.  1 :  2526  North  Harlem  Aevenue. 
Elmwood  Park;  and  to  change  antenna  sys- 
tem operating  on  158.70  MHz  at  Loc.  No.  2: 
1741  South  OPlane  Road,  Warren  Town- 
ship. 111. 

20565-CE>-P-77,  Radio  Relay  New  York  Corp. 
(KEC745).  C.P.  for  additional  faclUtles  to 
operate  on  35.22  MHz  at  a  new  Loc.  No.  13: 
20  Exchange  Place,  New  York.  N.Y. 

20566-CD-P-77,  Radio  Relay  Corp, -Michigan 
(KOI774).  C.P.  to  relocate  facilities  and 
operate  on  35.22  MHz  at  a  new  Loc.  No.  10: 
2000  Inkster  Road,  Inkster,  Mich. 

20567-CI>-P-77,  Radio  IMspatch  Company 
(KGI774).  C.P.  to  relocate  facilities  and 
change  antenna  .system  operating  at  152.06 
MHz  to  be  located  at  18th  and  Walnut 
Streets.  Philadelphia,  Pa. 

20568-CD-P-77,  American  Mobile  Radio,  Inc. 
(KME)344).  C.P.  for  additional  facilities  to 
operate  on  35.58  MHz  at  a  new  Loc.  No.  2: 
San  Pedro  Hill,  San  Pedro,  Calif. 

20569-CD-P-77,  Portable  Communications, 
Inc.  (KEK289).  CJ*.  for  additional  facili- 
ties to  operate  on  464.325  MHz  at  a  new 
Loc.  No.  5:  740  Werner  Road,  Attica,  NY. 

2O570-CI>-P-(2)-77,  Patterson  Anserphone 
Communication  Enteri»'lses.  Inc.  d/b/a 
Answerphone  (KI0841) .  C.P.  for  additional 
facilities  to  operate  on  454.126  and  464.175 
MHz  at  a  new  Loc.  No.  4:  4812  Six  Forks 
Road,  Ralelgb,  N.C. 

20571-CD-P-77.  Radio  Broadcasting  Com- 
pany (KWXT290) .  CJP.  tot  addltl<Hua  faclU- 
tles to  operate  on  158.70  MHz  at  Ijoe,  No.  S: 
11  South  Monroe  Street,  Hitmnumtoa.  N,J. 
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20573-CD-TC-77,  fhenlx  Comnun!'C;iUous 
Company,  Inc.  Consent  to  Tran.sfer  of  Con- 
trol from  J.  Prank  SneUlngs,  Jr.  and  Bertha 
Mae  SnelUngs,  transferor,  to  Reginald  R. 
Cain,  Jr.  and  Evelyn  S.  Cain,  transferees. 
Station:  KIJ361,  Phenlx  City,  Ala. 

20674-CD-TO-(2)-77,  Phenix  Communlca- 
tlona  Co.  of  Georgia,  Inc.  Consent  to  Trans- 
fer of  Control  from  J.  Prank  SnelUngs,  Jr. 
and  Bertha  Mae  SnelUngs,  transferors,  to 
Reginald  R.  Cain,  Jr,  and  Evelyn  S,  Cain, 
transferees.  Stations:  KTS264,  Columbus, 
Ga,  and  KTJO603,  Phenlx  City,  and  Colum- 
bus, Oa. 

20575-CD-P-77,  S.  P,  McNeill  d/b/a  Com- 
mimlcatlon  Specialists  Co,  (new).  C.P.  for 
a  new  station  to  operate  on  162.24  MHz  to 
be  located  at  3330  WrlghtsvUle  Avenue, 
WUmlngton,  N.C. 

20576-CD-P-(3)-77,  Beep  Communications 
Systems,  Inc.  (new) .  C.P.  for  a  new  statiofi 
to  operate  on  454.175,  464.200  and  464.225 
MHz  to  be  located  at  North  Beacon  Mtn., 
Beacon,  N.Y, 

20577-CD-P-77,  Beep  Comniunlcaiions  Sys- 
tems, Ino,  (K£K287).  CJ>.  for  additional 
facilities  to  operate  on  464.226  MHz  at  a 
new  Loc.  No.  3:  1  Strawberry  HlU  Court, 
Stamford,  Conn, 

2057&-CD-P-77,  Communications  Engineer- 
ing, Inc.  (KWU236),  CJ.  for  additional 
facilities  to  operate  on  168.70  MHz  to  be 
located  at  3201  C  Street,  Anchorage,  Alaska. 

20579-CD-AL-77,  Alden  Seltz  and  David  K. 
Seltz  d/b/a  MobUfone  Exchange  of  San- 
dusky Consent  to  Assignment  of  License 
from  Alden  SeitE  and  David  K.  Seltz  d/b/a 
Mobllfone  of  Sandusky,  Assignor  to  Da- 
vid K.  Seltz  d/b/a  Mobllfone  Exchange  of 
Sandusky,  assignee.  Station:  KLF529,  Co- 
lumbus, Ohio. 

BtTRAI.   BADIO 

60133-CR-P/L-77,  Pacific  Northwest  Bell 
Telephone  Company  (new) ,  C.P.  for  a  new 
Rural  Subscriber  station  to  operate  on 
167.86  MHz  to  be  located  12  Miles  West  of 
Bend,  Elk  Lake,  Oreg. 

60134-C11-P-77,  Hawaiian  Telephone  Com- 
pany (new).  C.P.  for  a  new  Central  OlHce 
station  to  operate  on  454.60  MHz  to  be  lo- 
cated at  3038  Kuhlo  Highway,  Lihue,  Ha- 
waii, 

60135-CB-P-77,  Hawaiian  Telephone  Com- 
pany (new) .  C.P.  for  a  new  Rural  Subscrib- 
er station  to  operate  on  469,6  MHz  to  be  lo- 
cated 2,40  miles  NNW  of  Llhue  Post  Office, 
Llbue,  Hawaii. 

POINT  TO  POINT  MICROWAVE  RADIO  SERVICE 

079-CP-P-77,  New  York  Telephone  Company 
(KEP76) ,  413  East  Fayette  Street,  Syracuse, 
N.Y.  Lat.  43-02'66"  N.— Long.  76*08'61"  W, 
CJ>.  to  add  new  point  communication  on 
frequencies  11606H,  11446V  MHz  toward 
Granby,  N.Y.,  on  azimuth  322.6  degrees. 

890-CF-P-77,  same  (new) ,  County  Line  Road, 
Granby.  N.Y.  Lat.  43*14'01"  N.— Long. 
7««20'29"  W.  C.P.  for  a  new  station  on  fre- 
quencies 11165H,  10996V  MHz  toward  Syra- 
cuse, N.Y.,  on  azimuth  142.4  degrees  and 
10966H,  10676V  MHz  toward  Scriba.  NY.,  on 
azimuth  334.1  degrees. 

981-CP-P-77,  same  (new),  Bryus  Road, 
Scriba,  N.Y.  Lat.  49"26'48"  N.— Long. 
76<'28'2r'  W.  CJ».  for  a  new  station  on  fre- 
quencies 11405H,  1I325V  MHz  toward 
Granby  on  azlmutlk  164.0  degreee,  and 
11366H,  11286V  MHz  toward  Oswego,  NY.. 
on  azimuth  906.2  degrees. 

982-CP-P-77,  same  (new),  235  West  Third 
Street,  Oswego,  N.Y.  Lat,  43' 27 '00"  N,— 
Long,  76°30'36"  W,  CJ».  for  a  new  station 
oa  frequencies  10916H,  10836V  MHz  toward 
Scriba,  N,Y.,  on  aztmutb  126.2  degrees. 


991  CF-P-77,  American  Telephone  and  Tele- 
graph Company  (KKN23),  1407  JeSerson 
Street,  Houston.  Tex.  Lat.  »«44'46"  N.— 
Long.  96'2y66"  W.  CJ».  to  add  frequency 
3890.0V  MHz  toward  Fairbanks,  Tex. 
992-CP-P-77,  same  (KGP78),  2.4  miles  north 
of  Fairbanks,  Tex,  Lat,  29'62'Ofl"  N.— Long. 
95"31'18"  W.  CJ>.  to  add  frequencies 
3930.0V  MHz  toward  Houston  Tex.,  3930.0H 
MHz  toward  Spring,  Tex. 

993-CF-P-77,  same  (KOP77),  2.2  miles 
south -southwest  of  Spring,  Tex.  Lat. 
30°02'54"  N. — Long.  95''26'64"  W.  CP.  to 
add  frequency  3890.0H  MHz  toward  Fair- 
banks, Tex. 

lOOl-CF-P-77,  MllUngton  Telephone  Com- 
pany, Inc.  (new),  Woodstock,  6  miles 
southwest  MlUington,  Tenn.  Lat.  36*17'47" 
N. — Long.  89°6a'30"  W.  CJ".  for  a  new  sta- 
tion on  frequencies  11346.0V  MHz  toward 
Memphis,  Tenn.,  on  azimuth  201.9  degrees 
and  11345.0V  MHz  toward  Kerrvllle,  Tenn., 
on  azimuth  43.5  degrees. 

1002-CF-P-77.  same  (new),  0.8  nule  north  of 
Kerrvllle,  Tenn.  Lat.  36°23'35"  N.— Long. 
89°61'47"  W.  CP.  for  a  new  station  on  fre- 
quencies 11135.0V  MHz  toward  Woodstock 
on  azimuth  223.5  degrees,  10675  OV  MHz  to- 
ward Shelby  Forest  on  azimuth  246.4  de- 
grees, 10976.0V  MHz  toward  Munford  on 
azimuth  36,9  degrees,  10776,0V  MHz  toward 
Roeemark  on  azimuth  112.4  degrees  and 
10775.0V  MHz  toward  MllUngton  on  azi- 
muth 211.4  degrees, 

1003-CF-P-77,  same  (new),  4880  Navy  Road, 
MUllngton,  Tenn.  Lat.  36''20'31"  N. — Long. 
89°64'04"  W.  CJ.  for  a  new  station  fre- 
quency 11865.0V  MHa  toward  Kerrvllle, 
Tenn.,  on  azimuth  31.3  degrees. 

1004-CP-P-77,  MllUngton  Telephone  Com- 
pany, Inc.  (new),  Shelby  Forest,  0.2  miles 
south  of  Cuba.  Tenn.  Lat,  36'20'64"  N,— 
Long.  89°69'16"  W.  C.P.  for  a  new  station 
on  frequency  11386.0V  MHz  toward  Kerr- 
vllle, Tenn.,  on  azimuth  66.3  degrees. 

1005-CF-P-77,  same  (new),  Munford,  Tenn 
Lat.  35<>26'56"  N.— Long.  89<'48'49"  W.  C.P. 
for  a  new  station  on  frequency  11386.0V 
MHz  toward  Kerrvllle,  Tenn..  on  azimuth 
216.0  degrees. 

1006-CF-P-77,  same  (new),  Rosemark,  Tenn 
Lat.  36<'21'43"  N.— Long.  89<'4«'16"  W. 
CJ».  for  a  new  station  on  frequency 
11666.0V  MHz  toward  Kerrvllle.  Tenn..  on 
azimuth  292.6  degrees. 

MAJOR     AMENDMENT 

496&-<:F-P-76,  Northwestern  Telephone  Sys- 
tems, Inc.  (KPa64).  Blacktall,  Mont.  Ap- 
plication amended  to  decrease  emission 
designator  from  33000F9  to  30000P9  for  fre- 
quencies 11446V,  11686H  MH?  t>ow«rd 
Charlo,  Mont. 


508-CP-P/I^77,  BCA  Alaska  Coaiuuuiua- 
ttoBS,  Iix:.  (new),  Tok  Cathedral,  Alaska 
Correet  file  number  to  read  60fr-CP-P/L-77 
for  tlilB  entry.  All  other  particulars  remain 
as  reported  on  Public  Notice  number  835 
dated  December  6,  1976. 

Add :  606-CF-P/L-77,  RCA  Alaska  Commum- 
oatlons,  Inc.  (new),  794th  ACW6QDN.  AFO 
Seattle,  Cape  Newenham.  Alaaka.  Lat 
66"37'39"  N.— Long.  162'04'26"  W.  CJ".  for 
a  new  station  on  frequency  810  MHz 
toward  Bethel,  Alaska  on  aElmutb  2.0  de- 
grees. (This  entry  was  Inadvertently 
omitted  from  the  December  6,  1976  Public 
Nouce,) 

[PR  Doc.77-2106  PUed  1  2i    77  8  4'>  an.i 


Corrections 

219-CP-MP-77,  American  Microwave  &  Com- 
munlcaUons.  Ine,  (KQL  46),  0,6  mile  Vfeat 
of  Covington,  Mich,  (Lat.  46''32'02"  N,— 
Long.  88*32'37"  W.).  This  entry  appealing 
in  Public  Notice  of  November  8,  1976,  Is 
corrected  to  read  as  foUows:  Construction 
permit  to  replace  transmitters,  change  po- 
larity and  change  frequencies  to  6278.8H, 
6308.4V,  6338.1H  and  6397.4H  MHz  toward 
Bergland,  Mich.,  on  azimuth  281.7  degrees, 
to  change  polarity  of  frequencies  to 
6278.8H,  6338.1H,  6397.4H  and  to  delete 
frequency  6308.4V  MHz  toward  Houghton, 
Mich.,  on  azimuth  366.4  degrees 

580-CF-P-77,  Yankee  Microwave  (KYZ  86). 
Mt.  Washington,  Sargents  Purchase,  N.H. 
(Lat.  44*16'13"  N,— Long.  71*18'13"  W.). 
This  entry  appearing  In  Public  Notice  of 
December  13.  1976  Is  revised  to  read  as  fol- 
lows: 6212. IH  MHz  towaid  Manchester. 
N.H.  on  azimuth  189,0  degrees  and  to  de- 
lete 6212.1  V  MHz  toward  Saddleback.  N.H, 
on  azimuth  176.2  degrees 


[FCC  77-401 

EMERGENCY  BROADCAST  SYSTEM 
SCHEDULED 

Closed  Circuit  Test 

Januahy  18.  1977. 

A  test  of  the  Emergency  Broadca.-^' 
System  (EBS)  has  been  scheduled  for 
Thursday,  January  27,  1977  between 
2:03:30  and  2:09:00  pjn.,  Washington 
D.C.  time.  Only  ABC.  CBS,  NBC,  IMN 
MBS,  and  NPR  radio  network  affiliate.'- 
ajid  UPI-Audlo  clients  will  participate 
Television  networks  are  not  participat- 
ing In  this  test. 

Network  affiliates  will  be  notified  of  the 
test  procedures  via  their  network  begin- 
ning four  days  in  advance  of  the  test 
Test  messages  wUl  also  be  run  by  AP  and 
UPI  radio  press  wire  services  for  four 
days  in  advance  of  the  test  to  issue  wide 
dissemination  of  the  test  announcement 
and  schedule. 

Final  evaluation  of  the  January  test  Is 
scheduled  to  be  made  by  the  end  of  Feb- 
ruary 1977. 

This  Is  a  Closed  Circuit  Test  and  Wn-i 
Not  Be  Broadcast  Over  thk  Air 

Actlcm  by  the  Commission  January  12. 
1977.  C<xnmlssloners  Wiley  (Chairman.^ 
Hooks,  Quello,  Washburn,  Fogarty  and 
White. 

Federal  ComcuwicATioNP 

Commission, 
Vincent  J.  Mxtllins. 

Secretary 

1  PR  Doc  77-2104  Plied  1-21  77;8:45  am) 


FM  AND  TV  TRANSLATOR  APPLICATION 
READY  AND  AVAILABLE  FOR  PROC 
ESSING 

Ad(H>ted:  January  6,  1977. 

Released:  January  17,  1977. 

Notice  Is  hereby  given  purbuant  tc 
S  1.572(c)  and  IJ73<d)  of  the  Commis- 
sion's rules,  that  on  March  2,  1977,  Uie 
TV  and  FM  translator  appUcations  list- 
ed below  will  be  consldere<i-as  ready  and 
available  for  processiner-  Pursuant  to 
§S  1.227(b)  (1)  and  lJS19<b)  of  the 
CcMnmlssloD's  rules,  an  application.  In 
(vder  to  be  considered  with  any  an>bca- 
ticD  appearing  en  the  attached  list  or 
with  any  other  ai^Dcatlon  on  file  by  the 
close  ot  hoslDesB  on  March  1. 1977,  whtch 
tDToIves  A  eoaifltet  neMBsttattng  a  hear- 
ing with  any  application  on  this  list,  murt 
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be  substantially  complete  and  sidimitted 
for  filing  at  the  offices  of  the  CommJs- 
sicD  In  Washington,  D.C^  by  the  close 
of  business  on  March  1.  1077. 

The  attenti(»i  of  any  party  In  inter- 
est desiring  to  file  pleadings  concerning 
any  pending  TV  and  PM  translator  ap- 
pUbatlon.  pursuant  to  section  309(d)  (1) 
of  the  Communications  Act  of  1934,  as 
amended,  is  directed  to  §  1.580(1)  of  the 
Commission's  rules  for  provisions  gov- 
erning the  time  for  filing  and  other  re- 
quirements relating  to  such  pleadings. 

Federal  Communications 

Commission. 
Vincent  J.  Mullins. 

Secretary. 

PM  Translator  .Vpri.iCATio.Ns 

BPrT-370  (new),  Osbkoeh.  Omro  and  Wuine- 
osnno,  Wisconsin.  Osbkoeh  Christian  Busi- 
ness Men's  Coimnitt««  Req:  Channel 
231.  M.l  MHz,  1  watt.  Primary;  WBVM 
(FM) .  Suxing,  Wis. 

BPrr-372  KaaiAE,  Stanford,  Mont..  Stanford 
TV  Aworlstlon.  Req :  Change  frequency  to 
Cli-385.  104.9  MHz  and  chan^  primary 
station  to  KICM-FM,  Lewiston,  Mont. 

BPFr-373  (new) ,  Lead.  S.  Dak..  Great  Plains 
Laaslng  Corp.  Req:  Channel  288,  105.6  MHz, 
I  -watt.  Primary:  KKLS-FM.  Rapid  City, 
S.  Dak. 

BPFT-374  (new)  Deadwood,  S.  Dak.,  Great 
Plains  Leasing  Corp.  Req:  Channel  296, 
107.1  MHz.  1  watt.  Primary:  KKI£-FM, 
Rapid  City,  S.  Dak. 

BPFT-376  (new).  Grand  Marais,  Minn.. 
Stereo  ]^oadcasting,  Inc.  Req;  Channel 
29«,  107.1  MHz,  10  watt.  Prtmiiry:  WAKX. 
Duluth,  Minn. 

BPFT-377  (new),  Moab,  Utah.  Mesa  Broad- 
casting Company  (KQEX-FM).  Req:  Chan- 
nel 296,  107.1  MHts.  10  watt.  Primary: 
KQIX,  Grand  Junction.  Colo. 

BPFr-378  (new).  West  Palm  Beach.  Pla., 
Regional  Arts  Productions,  Inc.  Req: 
Channel  372,  107.1  MHz,  1  watt.  Primary 
WTMI,  Miami.  Fla. 

BPPT-379  (new).  Leadville.  Colo.  Lake 
County  TV-m,  Inc.  Req:  Channel 
27a.  103.1  MH«,  1  watt.  Primary;  KRDO, 
Colorado  Springs,  Colo. 

Application  deleted  from  Public  Notice  re- 
lease* November  S.  1976  (Mlmeo  74188,  41 
PRM690). 

BPPT-351  (new),  Oehkosh,  Omro,  Wlnne- 
ooone,  Wisconsin.  Osbkosh  Christian 
Business  Men's  Committee.  Req:  Channel 
262A..  98.3  MHz.  1  watt  Primary:  WRVM 
FM:)  ,  Suring  WLs. 

(AsBlgned  new  file  number  BPPT-370.) 

var  TV  Translatos   Applications 

BPTI-3134  (new),  Baudette,  Minn..  Lake  of 
tb»  Woods  County.  Req :  Channel  56,  710- 
723  MHz.  100  watt.  Primary:  KTHI,  Pargo- 
Gnmd  Forks,  NJ>. 

BPTT-3136  (new) ,  Orygla.  Minn.,  Lake  of  the 
Woods  county.  Req:  Channel  57,  728-734 
MHe,  100  watt  Primary:  WDAZ,  DevUs 
lAte.  N.  Dak. 

BFTT-3136  (new),  Grygla,  Minn..  Lake  of 
til*  Woods  County.  Req:  Channel  59,  740- 
746  MHb.  100  watt.  Primary:  irrai.  Fargo- 
Grand  Forks.  K.  Dak. 

BFTT-S1S7  (nsw),  WUlUms,  MlnA..  Lake  at 
tta*  Woods  OooAty.  Baq:  Cliaanel  81.  752- 
7M  imi.  100  watt.  Prtmsry:  WDAZ,  Derlls 
,ir.Dsk. 


NOTICES 


BPrr-S18«  (new).  Norrls  Camp,  Minn..  Lake 
of  the  Woods  County.  Req:  Channel  67, 
788-794  Mat.  100  watt  Primary:  WDAZ, 
Devns  Lake.  N.  Dak. 

[FR  Doc.77-2105  Piled  1-21-77:8:45  am] 


BPrr-SUS  (aev).  wnUMBS.  lOnn..  Litks  of 
tte  Woods  ODOuty.  Bs«:  OImiumI  8S,  764- 
TIO  MB^  UW  — tt.  raoMTf :  KTHI.  Fargo- 
Ormd  Forks,  N.  Dak. 


VICiNiry  OF  U.S./CANADA  BORDER 

Interim  Criteria  for  Licensing  Land  Mobile 
Radio  Systems  in  80&-890  MHz  Band 

By  exchange  of  letters  between  the 
Commission  and  the  Department  of 
Communications  of  C?anada,  an  Interim 
arrangement  has  been  agreed  to  for 
licensing  U.S.  land  mobile  systems  in  the 
806-890  MHz  band  within  250  miles  from 
the  U.S. /(Canada  border. 

The  interim  arrangement  had  been 
worked  out  by  a  joint  group  of  staff  mem- 
bers from  Canada's  Department  of  Com- 
munications and  from  the  Commission. 
This  Joint  PCC/DOC  woriclng  group 
has  been  exploring  possible  alternatives 
for  sharing  the  use  of  the  frequencies  in 
the  80e-890  MHz  band  by  the  two  coun- 
tries along  the  border. 

Ttie  806-890  MHz  band  is  allocated  to 
the  land  mobile  services  in  the  U.S.  In 
Canada,  it  is  allocated  for  television 
broadcasting. 

The  Interim  arrangement  provides  for 
licensing  U.S.  land  mobile  radio  stations 
so  as  to  fully  protect  Canadian  television 
assignments  in  the  band  and  to  preserve 
the  opportunity  for  possible  use  of  some 
of  this  spectrum  for  land  mobile  pui- 
poses  closer  to  the  border  In  Canada  as 
well  as  in  the  United  States. 

The  criteria  for  authorizing  U.S.  land 
mobile  stations  are  as  follows:   1.  Base 
stations  will  not  be  authorized  in  areas 
closer  than   100  miles   from  the  U.S. 
Canadian  border. 

2.  Within  a  zone  100  miles  and  125 
miles  from  the  border,  base  stations  will 
be  authorized  only  after  specific  ar- 
rangements have  been  made  between  the 
Commission  and  the  Department  of 
Communications  of  Canada  for  the  spe- 
cific geographic  areas. 

3.  Within  the  zone  125  miles  and  145 
miles  from  the  border,  base  stations  may 
be  authorized  with  the  maximum  of  500 
watts  ERPat  500  feet  effective  antenna 
height,  or  the  equivalent. 

4.  Beyond  145  miles  from  the  border, 
base  stations  may  be  authorized  with  the 
power  and  antenna  heights  permitted  by 
the  rules  (1000  watts  ERP  at  1000  feet 
effective  antenna  height,  for  "urban  con- 
ventional" and  "trunked "  stations,  and 
500  watts  ERP  at  500  feet  effective 
antenna  height,  or  the  equivalent,  for 
"suburban  conventional "  stations) . 

5.  Mobile  stations  will  be  authorized  to 
operate  at  distances  of  90  miles  or  more 
from  the  border.  The  maximum  ERP  for 
mobile  imits  operating  within  the  zone 
between  90  and  145  miles  from  the  border 
must  not  exceed  200  watts.  Land  mobile 
systems  will  normally  employ  a  duplex 
channeling  plan  so  as  to  prevent  mobUe- 
to-mobile  operations  closer  than  90  miles 
to  the  border. 

6.  Mobile  units  operating  further  tlian 
145  miles  from  the  border  will  be  au- 
thorized to  operate  with  powers  pre- 
scribed by  the  rules. 


7  All  land  mobile  stations  within  250 
miles  from  the  border  will  be  authorized 
on  condition  that  they  cause  no  harmful 
interference  to  Canadian  television  sta- 
tions operating  in  the  806-890  MHz  band. 
Land  mobile  stations  will  not  be  afforded 
protection  from  interference  from 
Canadian  television  stations. 

8.  For  information  purposes  only,  the 
Commission  will  notify  the  Department 
of  Communications  of  land  mobile  radio 
assignments  in  the  band  within  250  miles 
from  the  border. 

This  is  an  interim  arrangement  be- 
tween the  Commission  and  the  Depart- 
ment of  Communications,  and  it  is 
anticipated  that  discussions  will  con- 
tinue looking  towards  a  mutually  bene- 
ficial, overall  solution. 

Tills  action  was  taken  by  the  Com- 
mission. Commissioner  Lee  was  absent. 

Federal  Commttnications 

Commission, 
Vincent  J.  Mullins, 

Secretary. 
I  PR  Doc.77-2103  PUed  l-21-77;8:45  am] 

CIVIL  AERONAUTICS  BOARD 

COMMUTER  AIRLINE  ASSOCIATION 
OF  AMERICA 

Meeting 

Notice  is  hereby  given  that  a  presenta- 
tion will  be  made  by  Commuter  Airline 
Association  of  America  aa  Wednesday, 
February  2.  1977,  at  3:00  p.m.  (local 
time) .  in  Room  1027.  Universal  Building, 
1825  Connecticut  Avenue,  N.W.,  Wash- 
ington, D.p.,  regarding  the  problem  fac- 
ing the  commuter  airlines. 

Dated  at  Washington.  D.C.,  January 
17.  1977. 

Phyllis  T.  Kaylor, 

Secretary. 

[PR  Doc. 77-2050  Piled  l-21-7";8:45  a.m.) 


(Docket  No  27557;  Order  77-1-101) 

SEABOARD  WORLD  AIRLINES,  INC. 

Order  of  Investigation  and  Suspension 
Regarding  North  Atlantic  Cargo  Charter 
Transfer  Rules 

Adopted  by  the  Civil  Aeronautics 
board)  proposes  a  cargo  charter  transfer 
on  the  6th  day  of  January,  1977. 

By  tariff  revisions  filed,  December  20. 
1976  for  effectiveness  January  19,  1977, 
Seaboard  World  Airlines,  Inc.  (Sea- 
board )  proposes  a  cargo  charter  transfer 
rule  which  would  permit  the  carrier  to 
transfer  U.S. /Europe  cargo  shipments, 
already  contracted  to  be  carried  on  char- 
tered aircraft,  to  Seaboard's  regular 
scheduled  service  at  the  prevailing  mile- 
age-based charter  rates.*  Complaints  re- 
questing suspension  of  the  filing  pending 
investigation  have  been  submitted  by 
Pan  American  World- Airways,  Inc.  (Pan. 
American),  Trans  World  Airlines,  Inc. 
(TWA),  The  Flying  Tiger  Line  Inc. 
(Tiger),    Trans    International    AirlinesT 


'Seaboard  World  Airlines.  Inc.,  Tariff 
C  .A.B.  No  23.  8th  Revised  Page  3  and  Original 
P-ase  3  A 


FEOitAl  U6ISTER,  VOL   42,   NO.    15 — MONOAr,    JANUAKY   24,    1977 


NOTICES 


41T9 


Inc.    (TLA),    and   World   Airways,   Inc. 
(World) . 

In  support  of  Its  proposal.  Seaboard 
submits  that  the  tariff  rule  would  main- 
tain the  basic  distinction  betweoi  chsu-- 
ter  and  scheduled  service  traffic  and 
rates,  while  permitting  the  movement  of 
charter-rated  shipments  on  scheduled 
flights  without  impairing  scheduled  serv- 
Ive  availability;  that  Seaboard  could  op- 
erate more  efficiently  by  maximizing  pro- 
ductivity and  reducing  fuel  consumption: 
that  the  decision  whether  charter-rated 
cargo  will  be  carried  on  a  scheduled  or 
charter  flight  would  lie  entirely  with  the 
carrier,  subject  only  to  the  prior  consent 
of  the  charterer;  and  that  neither  the 
rates  nor  services  received  by  either 
scheduled  or  charter  shippers  will  be  af- 
fected by  the  transfer  facility.'  Finally, 
Seaboard  has  submitted  data  based  on 
average  scheduled  and  charter  flights 
showing  that,  on  a  scheduled  B-747F 
flight  with  a  load  factor  of  64.2  percent 
from  scheduled  freight,  the  carrier  would 
achieve  a  revenue  improvement  of  54  to 
68  percent  by  carrying  additional  cargo 
transferred  from  a  DC-8  charter  con- 
tract; and  states  that  such  an  improve- 
ment on  many  flights  could  be  of  signifi- 
cant help  in  offsetting  the  severe  cost  es- 
calations and  depressed  traffic  experi- 
enced in  North  Atlantic  freighter  opera- 
tions. 

The  complainants  generally  assert. 
inter  alia,  that  Seaboard's  tariff  filing 
merely  reflects  an  illegal  practice  Sea- 
board has  followed  for  years  and  which  is 
the  subject  of  pending  enforcement  pro- 
ceedings •  and  Seaboard  cannot  legiti- 
mize practices  which  violate  the  Act  and 
the  Board's  Regulations  simply  by  filing 
them  in  a  tariff;  that  the  Board  has  a,l- 
ready  denied  a  Seaboard  petition  f&r 
rulemaking  and  waiver  intended  to  ac- 
complish the  same  end,  and  concur- 
rently expanded  the  issues  in  Docket 
27557,  Transatlantic  FAK  Container  and 
Charter  Freight  Rates  Investigation,  to 
cover  the  issues  raised  by  Seaboard's 
proposal  which,  therefore,  are  already 
under  Investigation;  *  and  that  in  Order 
76-9-128,  September  14,  1976.  the  Board 
suspended  a  similar  charter  transfer  fa- 
cility proposed  for  use  In  North  Atlantic 
passenger  service  by  Pan  American,  and 
accordingly  should  not  permit  a  "part 
charter"  proposal  to  become  effective  in 
cargo  service  having  just  suspended  a 
similar  one  in  passenger  operations.  TIA 
contends  further  that,  although  Sea- 
board justifies  its  proposal  on  the  basis 
that  it  will  Improve  earnings,  in  fact 
Seaboard's   current   disappointing   eco- 


*  Charges  for  shipments  would  be  assessed 
as  at  present  according  to  tbe  appropriate 
rate  tariffs.  Seaboard  also  asserts  that  a  char- 
ter shipper  may  sometimes  receive  faster 
service  by  having  his  shipment  transferred 
to  scheduled  service;  and  that  scheduled 
shippers  will  receive  no  worse  servioe  than  at 
present  since  their  consignments  would  have 
priority  over  charter-rated  shlpmenta  in 
loading. 

'  Citing  tbe  November  22.  1976  Initial  De- 
cision oi  Administrative  Law  Judge  BacUey 
In  Dockets  27086  and  S7104.  Seaboard  World 
Atrllnee,  Inc.  Enforcement  Proceeding. 

•  Order  76-9-157,  September  29,  1976. 


nomic  results  reflect  yield  dilution  attrib- 
utable to  Its  long-standing  practice  of 
ill^ally  carrying  charter  shipments  on 
scheduled  service. 

Upon  consideration  of  the  proposed 
rule,  the  complaints  and  all  other  rele- 
vant matters,  the  Board  concludes  that 
the  proposal  may  be  unjust,  unreason- 
able, unjustly  discriminatory,  unduly 
preferential,  unduly  prejudicial,  or 
otherwise  unlawful  and  should  be  sus- 
pended pending  investigation. 

As  indicated  in  the  complaints,  Order 
76-9-157  denied  a  rulemaking  petition 
by  Seaboard  seeking  authority,  by  waiver 
or  amendment  of  the  Board's  Econwnic 
Regulations,  to  accomplish  the  same  re- 
sult now  sought  through  a  tariff  rule,  1  e  , 
to  transport  charter-sized  shipments  in 
scheduled  service  at  planeload  charter 
rates.  Although  Seaboard's  petition  was 
denied,  the  central  Issue  it  raised,  i.e.. 
"the  economics  of  charter-rating  ver>- 
large  cargo  shipments  on  scheduled  serv- 
ice in  North  Atlantic  markets. "  was  ha- 
cluded  by  Order  76-9-157  as  an  addition- 
al issue  in  Docket  27557.  Transatlantic 
FAK  Container  and  Charter  Freight 
Rates  Investigation. 

Although  the  proposed  tariff  rule 
raises  issues  central  to  the  overall  ques- 
tion of  the  costs  attributable  to  large - 
volume  cargo  shipments  in  transatlantic 
service  and  the  pricing  decisions  most 
appropriate  to  reflect  such  costs.  Sea- 
board has  provided  no  estimate  in  its 
tariff  justification  of  the  overall  effect 
its  proposal  is  expected  to  have  on  costs, 
load  factors  or  revenue.*  Absent  such 
basic  data,  and  in  view  of  our  prior  con- 
sideration of  this  issue,  the  Board  con- 
cludes that  the  carrier  has  not  shown 
that  its  novel  proposal,  which  represents 
a  fundamental  change  in  the  traditional 
pattern  of  scheduled  and  charter  opera- 
tions, should  become  effective  without 
investigation. 

The  investigation  in  Docket  27557  al- 
ready includes  the  issues  presented  by 
Seaboard's  proposed  tariff  rule.  Tlie  mat- 
ter was  generally  considered  at  tiiat  time 
and  a  determination  was  made  that  it 
should  be  set  down  for  hearing.  We  reaf- 
firm our  prior  finding  and  accordingly 
the  investigation  ordered  herein  will  be 
consohdated  with  the  ongoing  one  in 
Docket  27557. 

Accordingly,  pursuant  to  tlie  Federal 
Aviation  Act  of  1958,  and  particularly 
.sections  102,  204 ^a>,  403,  404.  801  and 
10021  j)  thereof. 

It  is  ordered.  That:  1.  An  investigation 
be  instituted  to  determine  whether  the 
provisions  of  Rule  No.  2(h)  on  8th  Re- 
vised Page  3  to  ChEUter  Tariff  No.  ICH-1. 
C.A.B.  No.  23  Issued  by  Seaboard  World 
Airlines,  Inc.,  and  rules,  regulations,  or 
practices  affecting  such  provisions,  are  or 
will  be  unjust,  unreasonable,  unjustly 
discriminatory,  unduly  preferential,  im- 
duly  prejudicial,  or  otherwise  unlawful. 


and.  if  fomid  to  be  unlawful,  to  take  ap- 
propriate action  to  prevent  the  use  of 
such  provisions  or  rules,  regulations,  or 
practices: 

2.  Pending  hearing  and  decision  by  the 
Board  the  tariff  provlslona  spectfled  In 
ordering  paragraph  one  above  are  sus- 
pended and  their  use  deferred  to  and  In- 
cluding January  18.  1978.  unless  other- 
wise ordered  by  the  Board;  and  that  no 
change  be  made  therein  during  the  pe-  ^ 
riod  of  suspension  except  by  order  or 
special  permission  of  the  Board: 

3.  The  investigation  ordered  herein  be 
consolidated  with  thsit  in  Docket  27557: 

4.  This  order  shall  be  submitted  to  the 
President  *  and  shall  become  effective  on 
January  19.  1977; 

5.  The  investigation  ordered  hereiii  be 
assigned  for  hearing  before  an  adminLs- 
trative  law  judge  of  the  Board  at  a  time 
and  place  hereafter  to  be  designated: 

6.  Except  to  the  ext«it  granted  herein, 
the  complaints  of  Pan  American  World 
Airways.  Inc.,  Trans  World  Airlines,  Inc.. 
The  Flying  Tiger  Line  Inc.,  TYans  Inter- 
national Airlines,  Inc..  and  World  Air- 
ways. Inc.  in  Dockets  30274,  30263,  30276. 
30272.  and  30275  be  and  hereby  are  dis- 
missed: and 

7.  Copies  of  this  order  be  filed  in  the 
aforesaid  tariffs  and  be  served  upon  Sea- 
board World  Airlines,  Inc..  Pan  American 
World  Airways,  Inc.,  Trans  World  Air- 
lines. Inc..  The  Flying  Tiger  Line  Inc.. 
Trans  International  Airlines.  Inc..  and 
World  Airwajrs,  Inc. 

This  order  will  be  published  in  the 
Federal  Register. 

By  ihe  Civil  Aeronautics  Board. 

Phyllis  T.  Katlor, 

Secretary. 

iFR  Dol  77  2051  Piled  1-21-77:8:45  ami 


•The  EtipiKM-tlng  data  submitted  by  Sea- 
board In  support  of  its  proposal  are  largely 
limited  to  abowtng  that  on  a  per  schedul^ 
flight  basla,  total  revenue  would  be  oonddfr- 
aldy  Improved  tt  a  charter  load  were  also 
carried  in  addition  to  regular  scheduled 
traffic. 


iDooket  No.  30335;  Order  77-1-92] 

UNITED  AIR  UNES,  INC. 

Order  Granting  Emerigcncy  Exemption 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  In  Washington,  DC. 
on  the  14th  day  of  January,  1977. 

United  Air  Lines,  Inc.  (United)  by  ap- 
plication filed  January  12, 1977  In  Docket 
30335,  requests  an  emergency  exemption 
from  the  requirements  of  Order  74-12- 
109 '  for  a  period  not  to  exceed  31  daj's 
to  permit  it  to  file  fares  tariffs  in  42 
markets  constructed  on  a  fare  formula 
lower  than  the  formula  used  on  the  re- 
mainder of  its  system.  The  application 
is  conditioned  on  prior  Board  withdraw  al 
of  the  suspension  imposed  by  Order  76- 
12-16  ■  of  a  general  fare  increase  markrd 
to  become  effective  January  15.  1977. 

In  support  of  its  application  United 
states  that  if  the  Board  withdraws  the 
suspension  imposed  by  Order  76-12-16 
United  will  have  higher  fares  than  its 
competitors  in  42  maiicets;  that  the  re- 
quest-ed  exemption  is  necessary  for  the 


•  This  order  was  submitted  to  the  President 
on  January  7,  1977. 

*  December  27,  1974;  Pbase  9  of  tbe  Domes- 
tic Passenger -Fare  Investigation  (DPWj , 

« December  3.  1976. 
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earlier  to  maintain  ite  "existiiig  com- 
petitive posture";  that  it  requests  It  be 
permitted  to  file  the  lower  fares  at  the 
time  the  suspension  order  is  lifted  be- 
cause some  of  the  competing  carriers 
liave  on  file  tariffs  which  can  be  amended 
in  no  less  than  30  days;  that  the  Board 
has  previously  granted  such  relief 
in  Order  76-2-98  when  confronted  witli 
"substantially  similar  facts";  and  that 
the  Board  already  has  under  study  a  pro- 
posal that  would  permanently  implement 
the  form  of  relief  sought  herein.' 

Upon  review  of  the  statements  con- 
tained in  the  application  we  find  that 
enforcement  of  the  prohibition  <  against 
flllnc  Individual  fares  tariffs  inconsistent 
with  the  formula  used  to  construct  fares 
over  the  bulk  of  the  carrier's  system, 
insofar  as  it  would  prevent  United  or  any 
other  certificated  carrier  from  matching 
specific  fares  of  competitors  who  decline 
to  adopt  the  two-percent  general  domes- 
tic pafisenger-f  are  increase  marked  to  be- 
come effective  on  January  15,  1977.  would 
be  an  undue  burden  on  the  carrier  by 
reason  of  the  limited  extent  of  and  un- 
usual circumstances  affecting  its  opera- 
tions and  Is  not  in  the  public  interest. 
Also,  In  view  of  the  emergency  nature 
of  ibe  request,  -we  wUl  act  upon  the 
appUcation  prior  Co  tbe  expiration  ot  the 
normaJ  period  for  tiling  answers. 

A  permanent  mechanism  for  resolving 

the  problem  of  carrier  differences  in  im- 

plemetitlng  general  fare  Increases  is  pres- 
ently under  review."*  Since  grant  of  the 

temporary  relief  at  Issue  herein  will  not 

prejudice  that  proceeding-,  and  since  the 
circumstances  In  this  case  appear  to  be 
subetantlally  similar  to  those  for  which 

we  found  a  similar  emergency  exemption 

warranted  in  February,  1976.*  we  shall 
grant  United 's  appUcation.  We  remind 
the  carriers  that,  as  we  have  previously 
Indicated,  for  future  ratemaklng  pur- 
poses the  Board  wlU  treat  the  present 
increase  as  though  it  had  been  in  effect 
by  an  carriers  in  all  markets  from  the 
date  Implemented  by  even  a  single  car- 
rier. Because  we  expect  our  findings  on 
the  permanent  mechanism  to  issue  short- 
ly, we  win  hmit  our  exemption  authori- 
Katioa  to  the  requested  period  of  31  days 
from  the  date  of  adoption  of  this  order. 
Although  only  United  has  requested  ex- 
emption relief,  we  will  include  all  car- 
riers In  order  to  avoid  any  additional 
last-minute  requests.  We  sliall  also  re- 
quire aU  carriers  to  file  in  Docket  30335 
a  list  of  all  markets,  together  with  the 
appropriate  shortest  authorized  mileages. 
In  which  the  carrier  elects  to  file  fares 
constructed  on  the  basis  of  a  fare  for- 
mula lower  than  the  formula  reflecting 
the  January  15,  1975  two  percent  gen- 
eral fare  Increase.  This  filing  require- 
ment does  not  apply  to  those  carriers 
electing  to  forego  the  two  percent  in- 
crease altogether. 

Accordingly,  pursuant  to  the  Federal 
AvlAtlon  Act  of  1958,  as  amended,  and 
particularly  section  416(b)  thereof. 

•Onler  7(Ml-18.  August  4,  1976 
<  PIMM  a.  DFFI,  p.  17fi. 
•Order  76-8-18,  Auguat  4, 197«. 
•Order  7«-2  98,  February  25.  1976 


NOTICES 


It  is  ordered.  That: 

1,  The  U,S,  tnmkline  and  local  serv- 
ice carriers  be  and  they  hereby  are  ex- 
empted from  the  requirements  of  Order 
74-12-109  for  a  period  of  31  days  from  the 
date  of  adoption  hereof  to  the  extent 
necessary  to  permit  them  to  file  tariffs 
containing  fares  in  selected  markets  con- 
structed on  a  fare  formula  lower  than  the 
formula  used  on  the  remainder  of  their 
systems  where  such  action  is  necessary  to 
maintain  or  return  to  a  previously  ex- 
isting competitive  posture;  and 

2.  To  the  extent  not  granted  herein, 
the  application  in  Docket  30335  be  and 
it  hereby  is  denied. 

This  order  will  be  iniblislied  ui  xhc  Fia- 
En*L  Register. 

By  the  Civil  .'ieronautics  Board 

Phylli.s  T.  Kaylor 
SecretOTu 

:FRni.   7/  m52  Filed  1-21   77:8:45  anjl 


|I>v  kel  No.  22869:  Order  77   J   82  | 

UNITED  AIR  LINES,  INC. 

Order  of  Suspension  Regarding  Domestic 
Air  Freight  Rates 

Adopted  by  the  Civil  Aeronautics 
Board  at  Its  office  In  Washington,  D.C.  on 
the  14th  day  of  January,  1977. 

By  tariff  revisions  marked '  to  become 

effective  January  17  and  31,  1977,  United 
Air  Lines,  Inc.  (United)  proposes,  among 

other  things,  to  establish  L-S  and  L-ll 
regular  and  daylight  general  commodity 

container  air  freight  rates  and  charges 
from  Salt  Lake  City,  Utah,  and  Norfolk/ 

Newport  News  and  Richmond,  Virginia, 
to  numerous  destinations.  Part  of  the 

movements  wm  be  performed  through 
substitute  motor  carrier  service  by  truck- 
ing Salt  Lake  City  shipments  to  Denver, 
Colardo,  and  Norfolk  and  Richmond 
shipments  to  Washington,  D.C. 

United  asserts,  inter  alia,  that  the  pro- 
posal would  make  the  benefits  of  wide- 
body  aircraft  lower-deck  container  serv- 
ice available  at  the  three  origins;  that 
these  containers  cannot  now  be  accom- 
modated from  these  origins  since  the 
carrier  offers  no  wide-body  service  from 
the  cities ;  that  the  proposed  charges  are 
equal  to  United's  current  charges  frwn 
DenTer  and  Washington,  respectively, 
plus  an  amount  to  cover  the  cost  of  the 
substitute  truck  service  from  the  origin 
to  the  respective  airport  city;  that  the 
combining  of  airport-to-alrport  con- 
tainer charges  with  substitute  truck 
charges  is  consistent  with  the  opinion 
set  forth  in  Order  75-3-37,  Substitution 
of  Other  Service  for  Air  Transportation 
Rule  Proceeding,  Docket  19797;  and  that 
the  level  of  the  proposed  charges  are  all 
below  the  Bureau  of  Economics'  indus- 
try-average costs  updated  for  the  year 
ended  June  30,  1976. 

The  proposed  rates  and  charges  all 
come  witliin  the  scope  of  the  Domestic 
Air  Freight  Rate  Investigation  <DAPRI) , 
Docket  22859.  and  their  lawfulness  will 


be  determined  in  that  proceeding.  The 
issue  now  before  the  Board  is  whether 
to  suspend  the  proposal  or  to  permit  It 
to  become  effective  pending  the  decision 
in  that  Investigation. 

As  Indicated  by  United,  none  of  the 
proposed  rates  and  charges  exceed  the 
industry-average  costs  of  such  traffic  as 
developed  In  DAFRI  and  updated  for  the 
year  ended  Jime  30, 1976.  However,  many 
of  the  proposed  standard  service  and 
daylight  time -of -tender  charges  out  of 
these  cities  exceed  the  bulk  charges  for 
the  same  weight.  For  example,  from  Nor- 
folk to  Los  Angeles  United  proposes  $442 
for  an  L-3  with  a  minimum  weight  of 
1,100  pounds,  about  7  percent  above  the 
current  bulk  charge  of  $414  for  ship- 
ments of  the  same  size.  Container  pre- 
miums in  other  markets  encompassed  by 
this  proposal  range  between  2  and  15 
percent  over  the  bulk  charges.  We  believe 
that  shipper-loaded  containers  have 
lower  terminal  handling  costs  and  repre- 
sent significant  cost  reductions  as  com- 
pared with  bulk  shipments  of  similar 
weight,  which  reductions  should  be  re- 
flected in  rates  to  the  shipper.  Conse- 
quently, charging  more  for  container  ' 
shipments  than  bulk  shipments  in  the 

same  market  falls  to  give  proper  recog- 
nition to   the   cost   differences   involved, 

and  raises  significant  questions  of  undue 

preference  and  nrejudlce. 

United  states  that  combining  its  air- 
port-to-alrport   container   charges   with 

the  substitute  trucfc  charges  is  consistent 

with  the  decision  In  the  Substitute  Serv- 
ice case.  Order  75-3—37.  However,  that 
decision  does  not  prescribe  the  combin- 
ing Of  air  and  motor  charges  or  any  other 

formula  as  required  to  arrive  at  the 
charge  for  such  sutistitute  service  trans- 
portation. In  fact,  a  central  issue  in  the 
case  was  the  propriety  of  charging  air 
rates  where  service  was  by  substitute 
service  means.  The  formulation  cited  by 
United  may  be  appropriate  in  the  case  of 
a  joint  truck -air  rate  but  that  Is  not  the 
case  here  where  the  service  is  United's, 
in  part  through  a  trucker  agent.  In  such 
cases,  the  acceptable  rates  are  those 
whieh  would  apply  were  United  provid- 
ing aU  the  service. 

Upon  consideration  of  the  above  and 
other  relevant  factors,  the  Board  finds 
that  a  considerable  number  of  the  pro- 
posed minimum  charges  per  container  as 
specified  in  Appendices  A  and  B,  should 
be  suspended.'  All  other  rates  and 
charges  out  of  Salt  Lake  City,  Norfolk/ 
Newport  News,  and  Richmond  do  not 
exceed  those  for  bulk  shipments  oi 
similar  size  and  will  be  permitted. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1968,  and  particularly 
Sections  204<a) ,  403,  404,  and  1002  there- 
of. 

It  is  ordered,  That:  1.  Pending  hearing 
and  decision  by  the  Board,   the  rates. 


•RevtsloJiB    to    Airline    Tariff    Publt.shljie 
Coaipftiiy,  Agent,  Tariff  C.A  B  No  227 


*  In  addition,  while  tbey  do  not  exceed  Mm 
bulk  charges  for  the  same  weight,  for  tech- 
nical reasoDfl  »  Kombcr  of  dsyugtit  eooi- 
talner  charges  would  be  auspendM  wttore  tb» 
standard  service  thsigiM  are  saspeiMled  be- 
cause they  exceed  bulk  otMigea. 


charges,  and  provisions  described  in  Ap- 
pendix A  hereto  are  suspended,  and  their 
use  deferred  to  and  including  April  16, 
1977;  and  the  rates,  charges,  and  provi- 
.sions  described  in  Appendix  B'  hereto 
are  suspended,  and  their  use  deferred  to 
and  including  April  30,  1977,  unless 
otherwise  ordered  by  the  Board,  and  that 
no  change  be  made  therein  during  the 
period  of  suspension,  except  by  order  or 
special  permission  of  the  Board;  and 

2.  Copies  of  this  order  shall  be  filed 
with  the  tariff  and  served  upon  United 
Air  Lines,  Inc. 

This  order  wUl  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor. 
Secretary 

(PR  Doc.77-2053  Piled  l-21-77;8:46  am] 


[Etooket  Nos.  30356,  27693;   Order  77-1    94] 
WORLD  AIRWAYS 

Order    Regarding    Transcontinental    Low- 
Fare  Route  Proceeding 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  'W^ashiiigton.  DC. 
on  the  14th  day  of  January.  1977. 

By    Order    75-7-2,    July    1,    1975,    the 

Board  announced  that  it  would  set  the 

application  of  World  Airways  in  Docket 
27693    for    expedited    hearing,    if    It    flrst 

f  oimd  that  the  Federal  Aviation  Act  does 
not  prohibit  supplemental  air  carriers 

from  acquiring  scheduled  authority. 
After  briefs  and  oral  argument  on  this 

threshold  question,  the  Board  m  Order 

76-1-88,  January  23,  1976,  determined 
that  it  did  not  have  the  legal  authority 
to  issue  a  route  certificate  to  a  supple- 
mental air  carrier  without  requiring  the 
surrender  of  the  carrier's  supplemental 
authority.  Accordingly,  World's  applica- 

tioa  was  dismissed,  llie  applicant  ap- 
pealed and  on  December  8,  1976,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  reversed 
Order  76-1-88  and  remanded  the  case 
for  hearing. 

With  the  threshold  impediment  re- 
moved, the  applicati<xi  is  hereby  set  fM- 
expedited  hearing  as  announced  in  Order 
75-7-2.  Like  the  Chicago  »4idway  Low- 
Fare  Route  Proceeding  recently  set  for 
heai-ing  in  Docket  30277,'  this  case  is  also 
unique  and  complex  but  its  imi^icatlons 
are  somewhat  different  from  those  of 
Chicago  Midway.  We  have,  therefore,  de- 
cided to  follow  similar  procedures  by 
issuing  a  second  ordo'  which  will  (a>  de- 
fine the  scope  of  the  proceeding,  and  (b» 
designate  the  route  and  rate  Issues  to  be 
resolved,  including  the  relationship  of 
World's  fare  proposal  to  the  requirements 
of  the  Domestic  Passenger  Fare  Investi- 
gation.' 


NOTicn: 

In  order  to  expedite  the  case  and  eliiu- 
inate  any  unnecessary  procedural  step,^ 
all  other  applications,  motions  to  con- 
solidate and  commCTits  regarding  this, 
order  must  be  filed  within  30  days  of  the 
.service  date  of  this  order.  Answers  to  mo- 
tions filed  pursuant  to  this  directive  will 
be  due  14  days  thereafter.  Environ- 
mental evaluations  pursuant  to  Part  312 
of  the  Procedural  Regulations  shall  be 
filed  by  World  and  any  other  applicant 
for  authority  within  90  days  of  tl\e  date 
of^ervice  of  this  order. 

Accordingly,  it  is  ordered.  That:  1.  A 
proceeding  to  be  known  as  the  Trans- 
continental Low-Fare  Route  Proceeding. 
Docket be  and  it  hereby  is  insti- 
tuted and  set  for  hearing  before  an  ad- 
ministrative law  judge  of  the  Board  at  a 
time  and  place  to  be  designated  here- 
after : 

2.  Tlie  application  of  World  Airways. 
Inc.  in  Docket  27693  be  and  it  hereby  i."; 
restored  to  its  place  on  the  Board's  docket 
and  consolidated  for  hearing  with  the 
proceeding  instituted  by  paragraph  1 
above ; 

S.  Applications,  motions  to  con.'^olidaie 
and  comments  regarding  tliis  order  shall 
be  filed  within  30  days  of  the  service  date 
of   this   order : 

4.  Answers  in  response  to  pleadings 
filed    pursuant    to   paragraph   3    above 

shall  be  filed  within  14  days  thereafter: 

5.  World  Airways  and  any  other  ap- 
plicant for  authority  shaU  fUe  an  en- 
vironmental evaluation  within  90  days 

of  the  service  date  of  this  order;  and 

6.  A  copy  of  this  order  shaU  be  ■iei\ed 
upon  all  parties  in  Docket  27693 

This  order  shall  be  published  in  the 
Federal  Register. 

By  tliC   Civil  Aeronautics  Board. 

Phyllts  T.  Kaylor. 
Secretary. 


IFR  r>...  77   20  J4  Filed  1    21 
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» Appendix  A  and  B  filed  as  a  part  of  the 
original  document. 

'Order  78-12-149,  December  28,  1976. 

-  A  staff  evidence  request  wm  be  appended 
to  the  order  and  the  parties  wm  be  directed 
to  submit  comments  thereon  prior  to  the 
prehearing  conference.  All  parties  will  be 
free  to  seek  ntodiflcstion  or  expansion  of  the 
request.  Because  of  the  need  In  this  ca.se  for 


I  Docket  Nos.  30149,  30079.  30197. 
Order  77-1-93 ) 

VARIOUS  CARRIERS 

Order    Dismissing   Complaints   Regarding 
Domestic  Passenger  Fare  Increase 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  oflBce  in  Washington,  D.C.  on  the 
14th  day  of  January.  1977. 

By  tariff  revisions '  marked  to  become 
effective  January  15,  1977,  nine  trunkllne 
carriers — American  Airlines,  Inc.  (Am«i- 
can^ ,  Braniff  Airways,  Inc.,  Continental 
Air  Lines,  Inc.,  Eastern  Air  Lines,  Inc. 
(Eastern  > .  Northwest  Airlines,  Inc.,  Pan 
American  World  Airways,  Inc.,  Trans 
World  Airlmes,  Inc.  (TWA) ,  United  Air 
Lines,  Inc.  (United),  and  Western  Air 
Lines.  Inc. — and  five  local  service  car- 
riers— Allegheny  Airlines,  Inc.,  Prtmtier 
Airlines,  Inc.,  Hughes  Air  Corp.  d/b/a 
Hughes  Airwest,  North  Central  Airlines, 
Inc.,  and  Piedmont  Aviation,  Inc. —  pro- 
pose to  increase  passoiger  fares  In  the 

further  e^ert  analysis  of  the  facte  and  legal 
issues,  no  staff  component  wUl  beooooa  a 
party  to  the  proceeding  until  the  aeoaad 
order  has  been  Issued . 

>  Revisions  to  Airline  TmrtS  Publlshlnc 
Company.  Agents.  Tariff  C  A.B.  269. 
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48-cotUiguous  states  and  the  District  of 
Columbia  by  two  percent.  In  support,  the 
carriers  assert,  inter  alia,  that  cost  in- 
flation lias  continued  unabated  and  must 
be  offset  by  a  fare  increase:  that  a  two- 
percent  increase  over  present  fares  ap- 
pears justified  even  under  the  Board's 
ratemaking  methodology:  and  that  with 
various  modifications  to  the  Board's 
overly  stringent  analysis,  an  increase  in 
excess  of  six  percent  could  be  justified. 

The  National  Passenger  TrafiBc  As- 
sociation. Inc.  (NPTA^  has  complained 
against  the  propMDsals  alleging  that  a  two- 
percent  fare  increase  over  the  present 
level  would  violate  the  12.0-percent  rate 
of  return  standard  and  would  contribute 
to  overall  inflation  when  the  economy 
has  been  considered  by  many  to  be  in  a 
•*)ause  "  In  addition  NPTA  ^eges  that 
the  domestic  trunklines  have  experienced 
sut>stantially  increased  net  operating 
revehues  and  that  this  favorable  trend 
should  continue  into  the  future:  and 
that  the  Board's  evaluation  should  not  be 
based  upon  speculative  increases  in  cost 
beyond  the  tariff  effective  date. 

In  answer  uhe  carriers  state  tliat  NPTA 
hivs  once  again  failed  to  acknowledge 
iliat  tiie  Board's  ratemalung  standards 

adjust  for  changes  in  traffic  and  fln&ncial 
results.  a.nd  that  even  with  currently  ini- 

proveU  resulis,  a  lare  increa&e  is  required 

under  die  Board's  ratemalcing  method - 

olog>-.-  The  carriers  further  contend  that 
NTTA's    ai-guments    about    the    Bockrd's 

ratciuaking  standards  are  not  based  upon 

any  analysis  of  their  reasonableness,  but 

merely  upon  a  desire  to  mirmnize  airline 
fares,  regardless  of  the  increase  in  unit 

costs. 

Upon  consideration  of  the  proposals, 
the  complaints  and  answers  thereto,  and 
all  relevant  matters,  the  Board  finds  that 
the  complaints  do  ivot  set  forth  sufficient 

facts  to  warrant  investigation  and  con- 
sequently the  request  for  suspension  will 
be  denied  and  the  complaints  dismissed. 

By  Order  76-12-16,  December  3,  1976 
the  Board  suspended  certain  of  the  pro- 
posed increases,  those  which  had  a  tariff 
effective  date  prior  to  the  travel  effective 
date  of  January  15,  1977.  in  order  to 
evaluate  mdustry  revenue  need  based 
upon  the  most  current  data  avaUable, 
that  for  the  year  ended  September  3ft. 
1976.  We  have  now  completed  this  analy- 
sis, and  the  results  appear  in  Appendix 
A'».  Our  assessment  indicates  that  the 
industry  ratemaking  rate  of  return  as  of 
the  tariff  effective  date  oC  January  15. 
1977  equals  10.0  percent.  Including  the 
two-percent  increase  proposed  herein 
raises  the  return  to  11.8  percent.  We 
therefore  find  that  the  proposed  increase 
appears  warranted  after  inclusion  of  all 
ratemaking  standards,  the  estimated 
revenue  production  of  present  fares,  and 
current  unit  cost  levds.' 

The  carriars  have  raised  several  issues 
which  would  have  the  Board  alter  its 


'American,  Eastern,  TWA,  and  United 
b»y«  submitted  answers  to  NPTA's  oom- 
plalnts. 

%A|>peadlc«s  A  tlinragti  D  ar»  Oled  as  a 
part  of  the  original  dorament. 

•Appendix  B  sets  forth  the  new  I%ase-B 
fare  formula. 
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Asaesment  of  general  fare  increahe  pro- 
posals as  set  forth  below. 

Discount  Pare  Adjustment 

Several  of  the  carriers  argne  that  the 
Board  should  modify  Its  adjustment  for 
discount  fare  passengers.  They  contend 
that  since  every  discount  fare  now  offered 
must  bear  an  expiry  date  no  longer  than 
18-months  into  the  future,  the  Board's 
policy  effectively  precludes  the  carriers 
from  purchasing  additional  e<iuipment 
lor  the  pmiXKe  of  handling  discount  fare 
passengers.  ITie  carriers  allege  that  the 
Board's  current  dlscoimt  fare  policy  is 
therefore  short-term  In  nature  and  that 
present  discount  fares  cannot  burden  the 
lull-fare  passengers.  American  has  also 
asserted  that  the  discount  fare  adjust- 
ment results  in  a  double  elimination  of 
investment  euid  Interest  expense  in  that 
any  excess  capacity  Is  eliminated  by  the 
load  factor  standard. 

The  rationale  for  the  Boards  discount 
fare  policies  was  explained  in  great  de- 
tail In  Phase  5  (Discount  Pares i  of  the 
Domestic  Passenger-Pare  Investigation, 
Docket  21866-6,  Order  72-12-18  at  pages 
4&-58.  The  carriers  have  presented  no 
mrguments  that  would  warrant  a  recon- 
sideration of  that  decision  at  this  late 
date.  There  is  nothing  new  about  the  re- 
qidrement  tliat  discount  fares  must  be 
marked  to  expiI^e  18  months  from  the 
effective  date  of  the  tariff.  Tliis  stand- 
aid  was  adopted  in  Phase  5  to  allow  the 
Board  to  monitor  the  short-run  effects 
of  discount  fares,  and  to  provide  a  ve- 
hicle for  terminating  any  fare  which  the 
carrier  concluded  has  served  its  short- 
run  objectives.  It  does  not  address  the 
problem  that  discount  farei^  debase  the 
overall  yield  of  the  carriers  and  would 
Inevitably  lead  to  higher  normal  fares, 
since  the  discounts  are  not  cost-based, 
and  Indeed  the  cost  of  carrying  discount 
traiBc  Is  virtually  Identical  to  the  cost  of 
carrying  normal  fare  traffic.  In  order  to 
prevent  this  burden  on  full  fares,  the 
Board  In  Phase  5  adopted  the  dlscoimt 
fare  adjustment,  which  removes  the  im- 
pact of  discount  fares  in  computing  tlte 
fun  fare  level.  This  adjustment  Is  used  in 
conjunction  with  the  18  month  expira- 
tion date  requirement,  not  as  em  alterna- 
tive.* While  the  carriers  are  correct  in 
arguing  that  discount  fares  have  not 
burdened  normal  fare  traffic,  this  result 
has  been  achieved  only  because  of  the 
Board's  insistence  on  effectuating  the 
Phase  5  adjustment.  American's  argu- 
ment that  the  Board's  dlscoimt  fare 
methodology  results  in  a  double  elimina- 
tion of  investment  and  Interest  expense 
Is  simply  incorrect.  The  carrier  fails  to 
consider  that  the  load  factor  standard 
represents  a  stajidard  for  full  fare  traffic. 


I  NOTICES 

i' 

and  that  Ihc  rapacity  disallowance  iij- 
cluded  in  the  discount  fare  adjustment 
is  theref oi-e  an  integral  part  of  bringing 
capacity  into  line  with  full  fare  demand. 

Ei.iMiNATiON  OF  Interest    and 
Investment 

The  carriers  again  argue  thai  the 
Board  employs  inconsistent  methodolo- 
gies for  eliminating  interest  and  invest- 
ment, pointing  out  that  while  the  Board 
makes  an  adjustment  equal  to  75  per- 
cent 6f  the  ASM  percentage  reduction 
for  the  standard  load  factor  adjustment,' 
and  adjustment  equal  to  100  percent  of 
the  ASM  percentage  reduction  is  made 
for  the  discount  fare  adjujstmtnt  and 
when  annualizing  pa;st  fare  iiicreases. 
However,  tlie  Board  has  previously 
stated.  Order  76-4-182,  April  30,  1976, 
that  the  diffeernt  treatment  o!  interest 
and  investment  reflects  the  fact  that  of 
the  various  adjustments — utilisation, 
load  factor,  standard  seating.  di;<count 
fare,  and  fare  annualization — only  tlie 
latter  two  involve  an  adjustment  to 
traffic,  whereas  the  other  tliree  adjust- 
ments affect  only  aircraft  capacity. 
Hence,  our  treatment  of  interest  and 
investment  is  limited  to  that  related  to 
flight  equipment  in  the  ca.se  of  the  first 
three  adjustments,  i.e..  75  percent  of  a 
relative  proportion  of  total  interest  and 
mvestment,  but  includes  100  percent  of 
a  relative  proportion  of  interest  and  in- 
vestment for  the  discount  fare  and  fare 
annualization  adjustments  since  both 
traffic  and  capacity  are  affected ,by  them. 

Reduction  in  Non-Capacity  Costs 

Both  American  and  Eastern  assert  that 
the  Board's  current  methodology  of  re- 
ducing noncapacity  costs  in  conjunction 
with  a  fare  increase  is  not  con.sistent 
with  the  Board's  decision  in  Phase  7  of 
of  the  DPFT.  There  the  Board's  metho- 
dology reduced  only  capacity  costs  re- 
lated to  the  reduction  on  capacity  due  to 
the  loss  in  traffic  resulting  from  applica- 
tion of  an  elasticity  factor  of  —0.7.  The 
Board  did  not  adjust  non-capacity  costs 
In  that  decision,  state  the  carriers,  and 
followed  this  practice  for  the  first  two 
years  following  the  Phase-7  decision.  The 
carriers  point  out  that  presently,  the 
Board's  methodology  eliminates  not  only 
capacity  costs  but  also  noncapacity  ot 
traffic-related  costs.  American  alleges 
that  the  loss  of  traffic  as  a  result  of  » 
fare  Increase  is  clearly  twnporary  with 
traffic  ultimately  returning  to  the  pre- 
.  vious  level  as  a  result  of  normal  growth; 
and  that  it  is  impossible  for  carriers  to 
actually  reduce  non-capacity  expense  in 


*In  »ny  e'vent,  the  IS-month  criterion  for 
e«tUng  expiry  dates  haa  not  altered  the  ten- 
dency of  discount  fares  to  become  embedded 
in  tbe  fare-structure  over  the  long-term.  As 
tlie  table  In  Appendix  C  points  out,  since  the 
j9*r  ended  March  31,  1976  when  discount 
tere  traffic  was  at  a  low  of  24  percent  of 
'total  floaeh  traffle,  the  dtooovint  trafflo  sliara 
I  viam  to  a  point  that  today  one  of  every 
i  pMsengen  traveling  In  the  coat^  aec- 
tk»  «(  thtf*  aircraft  to  paying  less  than  a 
coflt-lMfled  fare. 


*TWA  has  argued  that  In  calculating  the 
standard  load  factor  adjustment  the  mietho- 
dology  should  be  altered  to  reduce  capacity 
expense  at  a  rate  equal  to  86  percent  of  the 
ASM  reduction.  The  carrier  supports  thk 
assertion  from  an  alleged  finding  In  the 
Klght  Ckxtcb  Fare  Investigatiom  (NCFI) 
which  found  that  "In  the  l<Mig-run,  variable 
costs  are  estimated  to  be  approximately  86 
I>ercent  of  total  costs. "  Irrespective  of  TWA> 
reference  to  testimony  In  the  NCFI,  a  basic 
principle  ef  eooiKxnlca  states  that  all  costs 
ai«  variable  In  Hm  kmg-run.  In  our  ophv- 
loo,  tlie  reduction  of  eapaclty  costs  sbould 
be  equal  to  the  full  reduction  in  ASM's 


proportion  to  tlie  traffic  decrease  shicc 
many  items  of  expense  do  not  vary  with 
thort-term  variations  in  traffic. 

The  carrier's  arguments  rest  upon  a 
footnote  in  the  Board's  decision  (Order 
71-4-59  and  71-4-60,  April  9,  1971, 
mlmeo.  p.  52)  which  stated  that  "An  ad- 
ditional cushion  Is  provided  by  the  rec- 
ognition of  normal  non-capacity  costs  as 
forecast  without  any  adjustment  for  cost 
.savings  related  to  loss  of  traffic  result- 
ing from  the  fare  increase."  However, 
the  Board  went  on  to  say  that  this  "•  •  • 
treatment  combined  with  the  use  of  a 
lower  interim  load-factor  standard  pro- 
vides sufficient  and  adequate  accommo- 
dation of  the  short  and  long-term  fac- 
tors and  Is  appropriate  for  the  phase-in 
period."  We  are  now  well  beyond  that 
•phase-in  period"  as  we  have  employed 
our  method  of  assessing  revenue  need  for 
years.'  The  methodology  now  reflects  the 
full  cost  adjustment  associated  with  o 
reduction  of  traffic  stemming  from  a  fare 
increase.'  While  American  correctly 
points  out  that  due  to  the  fixed  nature 
of  some  portion  of  this  cost  element,  a 
carrier  cannot  fully  reduce  the  nonca- 
pacity cost  in  line  with  a  reduction  in 
traffic  over  the  short-run,  the  Board'.'- 
assessment  is  based  upon  the  long-run 
imit  costs  of  provldtng  air  service  and 
therefore  reflects  ttie  full,  long-run  sav- 
ings in  noncapacity  costs  In  Its  evalua- 
tion. We  realize  that  normal  growth  will 
bring  traffic  back  to  the  level  prior  to 
the  fare  Increase;  nevertheless,  traffic- 
demand  is  lower  after  an  increase  than 
it  would  have  been  if  no  increase  had 
been  imposed.  In  our  view,  the  current 
methodology  correctly  adjusts  present 
cost  levels  for  the  full,  long-range  .savmc- 
due  to  a  reduction  In  traffic. 

Utilization   Adjustment 

TWA  and  other  carriers  again  crjticie 
tlie  Board's  use  of  a  utilization  adjust- 
ment which,  the  carriers  assert,  works 
only  to  penalize  the  carriers;  which  is 
not  economically  feasible  to  implement 
due  to  an  inability  to  make  the  required 
changes  in  fleet  size  to  avoid  the  swljust- 
ment;  and  which  creates  a  dilemma  for 
the  carriers  between  trying  to  meet  the 
1972  level  by  operating  more  hours,  but 
in  so  doing,  lowering  load  factors  and 
creating  a  greater  disallowance  under 
the  standard  load-factor  adjustment 
American,  in  addition,  argues  that  the 
Board's  original  purpose  for  the  utiliza- 
tion adjustment  was  the  abnormally  low 
utilization  rates  experienced  after  the 
carriers  grounded  aircraft  during  thf 
fuel  crisis  of  1974.  American  asserts  that 
the  fuel  crisis  Ls  long  past  and  that  it  v- 
now  time  for  the  Board  to  stop  making 
this  adjustment  since  there  is  nothinj^ 
abnormal  about  current  utilization  leve' 


•  The  long-term  load  factor  staudard  oJ  i»o 
percent  has  been  utilized  by  tbe  Board  in 
lieu  of  the  Interim  standard  of  82.5  percert 
since  September  1973. 

*rt  Aould  be  noted  that  the  final  rate  of 
return  Is  unaffected  by  tbe  elasticity  compu- 
tations as  performed.  The  sole  purpose  of  this 
computation  to  to  show  ttie  Impact  of  prire 
changes  on  the  level  of  traffic. 
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The  necessity  for  the  adjustment  to 
utilization  rat^  (and  for  that  matter, 
any  other  variable  which  the  Board  may 
conclude  results  from  abnormal  condi- 
tions) stemmed  from  the  significant  dis- 
tortion in  then  current  utilization  rates 
resulting  from  the  carriers'  reacjtlon  to 
the  fuel  embargo.  As  the  Bosml  explained 
when  it  first  made  the  adjustment,*  the 
prior  methodology  made  no  adjustment 
to  account  for  higher  load  factors  result- 
ing from  reduced  frequencies  and  air- 
craft utilization  resulting  from  the  fuel 
crisis  rather  than  from  traffic  growth  as 
had  been  contemplated  in  the  DPFI.  The 
Board  deemed  such  an  adjustment  in 
these  atypical  circumstances  wholly  con- 
sistent with  the  fundamental  DPFI  prin- 
cipal to  protect  the  normal-fare  level 
from  the  burden  of  excess  capacity. 
While  it  is  true  that  industry  load  fac- 
tors no  longer  reflect  abnormal  opera- 
tions due  to  the  fuel  crisis,  current  utili- 
zation rates  of  various  aircraft  types 
have  not  returned  to  1972  levels.  The 
Board  has  made  an  adjustment  for  the 
difference  in  utilization  rates  in  our 
analysis  of  the  instant  proposals.  As  the 
results  in  Appendix  A  indicate,  the  pro- 
posed increase  appears  warranted  re- 
gardless of  the  utilization  adjustment, 
and  therefore,  the  Board  will  reserve 
judgment  on  this  question  until  a  later 
date. 

COST-ESCALATION  FACTOR 

By  Order  76-4-182,  April  30,  1976.  the 
Board  requested  comments  with  respect 
to  the  cost -escalation  factor  used  in  the 
Board's  fare  level  evaluation  method- 
ology. This  was  done  in  response  to  car- 
rier allegations  that  the  Board's  ap- 
proach, i.e.,  adjusting  base  period  aver- 
age unit  costs  to  the  estimated  level  ab 
of  the  tariff  effective  date,  fails  to  recog- 
nize that  costs  continue  to  rise  after  the 
tariff  becomes  effective  due  to  inflation- 
ary pressures  and,  as  a  result,  that  rev- 
enues lag  behind  expenses  after  a  fare 
increase  until  such  time  as  the  carriers 
can  gain  a  further  fare  increase.  In  re- 
sponse to  the  Board's  request,  nine  car- 
riers and  four  non-carrier  parties  sub- 
mitted comments.  In  general,  the  carriers 
favor  an  approach  which  would  adjust 
the  cost -escalation  factor  to  a  point  be- 
yond the  tariff  effective  date,  principally 
because  of  the  revenue  lag  resulting  from 
the  current  methodology.  Noncarrier 
parties,  on  the  other  hand,  generally  op- 
pose any  such  approach,  essentially  due 
to  the  speculation  Involved  in  estimat- 
ing costs  beyond  the  tariff  effective  date. 
The  comments  are  summarized  in  Ap- 
pendix D. 

The  Board  has  now  considered  these 
comments  and  other  matters,  and  has 
decided  against  any  a{Y>roach  which 
would  adjust  the  cost-escalation  factor 
beyond  the  tariff  effective  date.  A  num- 
ber of  considerations  move  the  Board  to 
this  conclusion.  At  the  outset  and  in 
order  to  place  the  matter  in  perspective, 
we  note  that  the  attrition  related  to  in- 
flation beyond  the  tariff  effective  date 


■  Orders  76-«-72,  June  13,  1975,  and  75-8- 
99.  August  19,  1976. 


represents  only  a  small  portion  of  the 
carriers'  overall  revenue  need,  less  than 
one-half  of  one  percent  based  upon  the 
current  level  of  cost  inflation.  The  major 
cause  of  the  carriers'  actual  ROI  short- 
fall is  a  continuing  full-fare  load  factor 
substantially  below  55  percent.  This  is 
reflected  in  the  load  factor  and  discount 
fare  adjustments  which  presently  in- 
crease the  ratemaking  ROI  by  more  than 
five  points.  Secondly,  whatever  the 
magnitude  of  the  inflation  problem  in 
the  past,  the  cost  factor  and  hence  the 
revenue  shortfall  Involved  has  declined 
significantly.  Furthermore,  the  Board's 
cost  factor  methodology,  assumes  a 
sti-aight  line  trend  in  cost  inflation,  not- 
withstanding that  in  recent  periods  the 
trend  in  fact  has  been  declining. 

Opponents  of  adjusting  the  cost  factor 
beyond  the  tariff  effective  date  have  pre- 
sented various  arguments,  which  include 
the  high  risk  of  error  which  could  result 
in  excessive  fares,  the  problem  of  cross- 
subsidization  since  todays  passenger 
would  have  to  pay  for  tomorrow's  infla- 
tion, and  the  effect  of  such  a  policy  to 
feed  inflation.  Without  necessarily  ac- 
cepting all  or  any  of  these  points,  the 
fact  of  the  matter  is  that  embodying  fu- 
ture costs  into  present  fares  raises  a 
number  of  such  serious  questions.  In  the 
absence  of  compelling  need,  which  does 
not  appear  to  be  present  here,  we  do  not 
believe  speculative  co.sts  should  be  built 
into  the  rate  base. 

There  Ls.  iiowever,  an  element  of  reve- 
nue lag.  and  resulting  ROI  deficiency, 
which  is  caused  by  factors  other  than  in- 
flation, and  which  we  believe  can  be  al- 
leviated without  risk  of  overstating  reve- 
nue need.  For  example,  during  the  past 
year  \  ariotis  fare  increase  proposals  were 
suspended  because  they  would  have  re- 
sulted in  an  ROI  in  excess  of  12  percent, 
and  other  proposals  which  were  per- 
mitted did  not  rais^  the  ROI  to  12  per- 
cent despite  rather  determined  carrier 
efforts  to  increase  fares  to  the  maximum 
permissible  under  the  present  method- 
ology. It  appears  likely  that  both  results 
stemmed  from  failure  to  use  the  most 
up-to-date  data. 

The  Board  has  detei*mined  to  take 
steps  to  minimize  this  problem.  First,  we 
intend  to  issue  press  releases  promptly 
each  quarter  which  reflect  our  computa- 
tion of  actual  48-state  results  so  that 
the  carriers  and  the  public  will  have  the 
benefit  of  the  most  ciuTent  data  avail- 
able. Secondly,  notwithstanding  prompt 
release  of  industry  data  via  press  releases, 
we  recognize  that  the  timing  of  fare  in- 
crease proposals  rnight  be  such,  due  to 
the  tariff  filing  notice  requirements,  that 
the  Board  will  be  able  to  base  its  deci- 
sion on  more  current  data  than  is  avail- 
able to  the  carriers.  For  this  reason,  once 
a  proposal  is  deemed  to  be  excessive  on 
the  basis  of  more  current  data  than 
available  to  the  carriers  at  the  time  their 
proposal  was  submitted,  the  Board  will 
consider  permitting  on  short  notice  fare 
increases  to  which  the  carriers  are  en- 
titled under  established  standards.  We 
beUeve  short  notice  may  be  justified,  un- 
der particular  circumstances,  in  view  of 
the  substantial  adjustments  made  under 


the  Board's  ratemaking  methodology  in 
order  to  protect  the  travelling  public 
from  excessive  fares.  We  would  empha- 
size that  we  will  consider  fare  increases 
on  short  notice  only  in  instances  when 
the  carriers  have  proposed  even  greater 
increases  on  statutory  notice  with  full 
opportunity  for  complaints  and  answers. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  and  particularly 
sections  204ia^ .  403,  404.  and  1002  there- 
of. 

It  is  ordered.  That; 

1.  The  complaints  in  Dockets  30079 
and  30197  are  hereby  dismissed; 

2.  The  investigation  ordered  in  Docket 
30149  is  hereby  vacated  for  travel  com- 
mencing on  and  after  January-  15.  1977: 
and 

3.  Copies  of  this  order  be  served  upon 
all  certificated  scheduled  carriers  oper- 
ating between  points  within  the  48-con- 
tiguous  states  and  the  District  of  Colum- 
bia, and  the  National  Passenger  Traffic 
Association.  Inc. 

This  order  will   be   published   in   the 
Federal  Register. 
By  the  Ci\  11  .\eronautics  Board.' 

Phyllis  T.  Kaylor. 

Secretary. 
Chairman     R,.f-.,n      and     Vice     Chairman 
OMei.ia    CoNcraRiNG    and    Dissenting    in 
Part 

We  concur  fullv  m  the  Boards  actions 
with  the  single  exception  of  its  determina- 
tion not  to  adjust  the  cost -escalation  factor 
to  any  point  be>x)nd  the  tariff  effective  date 
We  do  not  dLsmiss  as  frivolous  the  argument.s 
against  lutroducing  speculative  cost-deter- 
mining features  into  our  fare  level  evalua- 
tion methodology,  and  we  concede  that  the 
other  steps  which  the  Board  Is  taking  will 
help  to  ameliorate  the  lag  problem.  None- 
theless, we  beUeve  that  adjusting  the  cost- 
escalation  factor  to  a  point  somewhat  be- 
yond the  tariff  effective  date  is  the  most 
straightforward  way  to  deal  with  cost-reve- 
nue lag  In  an  inflationary  environment,  i.e  a 
faithful  execution  of  our  rate-setting  for- 
mula, may  reduce  the  frequency  of  carrier 
requests  for  fare  changes,  and  can  be  applied 
consistently  with  our  public  responsibilities. 
John  E.  Robson 
Richard  J.  O'Melia. 

[FR  Doc  77  2055  Filed  1-21-77:8:45  am) 


[Docket  296841 

EPHRATA-MOSES   LAKE   DELETION 
CASE 

Notice  of  Hearing 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  that  a  hear- 
ing in  the  above-entitled  proceeding  will 
be  held  on  February  22,  1977,  at  9:30 
a.m.  (local  time),  in  the  Ephrata  City 
Council  Chambers,  Ephrata  City  Hall, 
First  and  A  Streets,  S.W^  Ephrata. 
Washington.  98823,  before  Administra- 
tive Law  Judge  Ronnie  A.  Yoder. 

For  information  concerning  the  issued 
involved  and  other  details  in  this  pro- 
ceeding, interested  persons  are  referred 


•Robson,    cbalnnan,    and    O'liaUa.    vloe 

chairman,  filed  the  attached  ooneurrenoe  and 
partial  dissent. 


FEDERAL  IEG4STER,  VOL   42,   NO.    IS — MONDAY,    JANUARY   24,    1977 


4184 


NOTICES 


to  the  prehearing  conference,  r^wrt 
served  November  11, 1976,  and  other  doc- 
uments which  are  in  the  docket  of  tblB 
proceeding  on  file  in  the  Docket  Section 
of  the  Civil  Aeronautics  Board. 

Dated    at   Washington,    D.C.,    Janu- 
ary 17.  1977. 

ROHNIX   A.    YODBR, 

AdmiTUatrative  Law  Judge. 
|FR  Doc.77-2160  FUed  1-31-77:8:45  am) 


[Docket  30446] 

9  LAS  VEGAS-DALLAS/ FORT  WORTH 
NONSTOP  SERVICE  INVESTIGATION 

Notice  of  Hearing 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  that  a  hearing 
In  the  above-entitled  proceeding  wfU  be 
held  on  March  8,  1977  at  10  a.m.  (local 
time)  at  the  Airport  Conference  Room, 
BCeBanlne  Floor,  Terminal  Building, 
McCarran  International  Airport,  Las 
Vegas,  Nevada  89111.  At  the  conclusion 
of  the  hearing  in  Las  Vegas,  the  hearing 
win  be  recessed  until  March  15,  1977  at 

10  SJn.  (local  time)  In  Room  1003,  Hear- 
ing Room  A,  Universal  Building  North, 
1875  Connecticut  Avenue,  N.W.,  Wash- 
ingtcm,  D.C. 

Tlie  civic  parties  will  be  heard  in  al- 
phabetical order  in  Las  Vegas.  The  re- 
mainder of  the  parties  wiU  be  heard  in 
Washington,  D.C. 

For  details  of  the  issues  involved  in 
this  proceeding,  interested  persons  are 
referred  to  the  Prehearing  CJonference 
Report,  served  November  4,  1976,  and 
oUier  documents  which  are  in  the  docket 
of  this  proceeding  on  file  in  the  Docket 
Seetlod  of  the  Civil  Aeronautics  Board. 

Dated  at  Washington.  D.C,  Janu- 
ary 17,  1977. 

I  William  H.  Dapper. 

[  Administrative  Law  Judge. 

'      [FR  Doc  77-2168  Filed  1-31-77:8:46  un] 


GENERAL  COMMODITY   RATES 

{Docket    37573;     Agreement    CAB.    36320; 
Order  77-1-64 J 

Agraement  Adopted  by  Traffic  Conference 
,      3  of  the   international   Air  Transport 


Association 


Janxiahy  11,  1977. 


Issued  under  delegated  authority. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
and  Part  261  of  the  Board's  Economic 
Regulations  betweoi  various  air  carriers, 
foreign  air  carriers  and  other  carriers 
onbodled  in  the  resolutions  of  Traffic 
Conference  3  of  the  International  Air 
Transport  Association  (lATA).  The 
agreement,  adopted  by  maU  vote,  has 
Iseen  assigned  the  above  C.A.B.  agree- 
ment number. 

The  agreement  would  establish  general 
commodity  rates  between  Port  Moresby 
and  Kagoehima.  The  rates  are  ccHnbtna- 
ble  wlOi  rates  to/from  XJB.  points  and 
ttraa  bar*  Indirect  appUcatkm  In  air 
transportation  as  defined  by  the  Act. 


Pursuant  to  authority  duly  dtiegated 
by  the  Board  in  the  Board's  Regulations 
14  CFR  385.14,  it  Is  not  found  that  resolu- 
tion 300  (Mall  87)  553,  incorporated  in 
Agreement  CA.S.  26320  as  indicated, 
and  which  has  indirect  application  in  air 
transportation  as  defined  by  the  Act,  Is 
adverse  to  the  public  interest  or  in  viola- 
tion of  the  Act. 

Accordingly.  It  is  ordered  That : 

Agreement  C.A.B.  26320  be  and  hereby 
Isappiroved. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  order  pursuant  to  the 
Board's  Regulations,  14  CFR  385.50,  may 
file  such  petitions  within  ten  days  after 
the  date  of  service  of  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  upon  expiration  of  the  above  pe- 
riod, unless  withhi  such  period  a  peti- 
tion for  review  thereof  is  filed  or  the 
Board  gives  notice  that  it  will  review 
this  order  on  its  own  motion. 

This  order  win  be  published  in  the 
Federal  Register. 

Phyllis  T.  Kaylor, 
Secretary. 

[PR  Doc  77-2160  Piled  l-21-77;8:45  am] 


IDocket     27573;     Agreement     CAB.    26353 
Order  77-1^2] 

SPECIFIC  COMMODITY  RATES     ' 

Agreement  Adopted  by  the  Joint  Traffic 
Conferences  of  tlw^mtemational  Air 
Transport  Association;  Order 


jahy  11,  1977. 

Issued  under  delegaifed-auUiority. 

An  agreement  has  been  fiMjd  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  carriers, 
foreign  air  carriers,  and  other  carriers 
embodied  in  the  resolutions  of  the  Traffic 
Conference  3  of  the  International  Air 
Transport  Associaticm  (lATA),  and 
adopted  pursuant  to  the  provisicMis  of 
Resolution  590  dealing  with  specific  com- 
modity rates. 

The  agreement  names  an  additional 
specific  commodity  rate  as  set  forth 
below,  reflecting  a  reducticm  from  gen- 
eral cargo  rates,  and  was  adopted  pursu- 
ant to  unprotested  notices  to  the  carriers 
and  promulgated  in  lATA  letter  dated 

December  30, 1976. 

Specific 
commodity 
Deecrlption  and  rate:  item,  No. 

Dogs,  416  cents  per  kg.,'  minimum 
weight  100  kgs.  from  Sydney  to 
Ou&m    1020 

'Based  on  tlie  031b  rate  l  V.K.  pence 
equals  USD  .02605. 

Pursuant  to  authority  duly  delegated 
by  the  Board  in  the  Board's  Regulations, 
14  CFR  385.14,  it  Is  not  foimd  that  the 
subject  agreement  Is  adverse  to  the  pub- 
lic Interest  or  in  violation  of  the  Act,  pn>« 
Tided  that  approval  Is  subject  to  the 
conditions  hereinafter  OTdered. 


Accordingly,  It  is  ordered,  that: 

Agreement  26363,  is  approved,  pro- 
vided that  (a)  apiaroval  shall  not  c<Histi- 
tute  approval  of  the  specific  commodity 
descriptions  contained  therein  for  pur- 
poses of  tariff  puMlcations;  (b)  tariff  fil- 
ings shall  be  marked  to  become  effective 
on  not  less  thtaa.  30  days'  notice  from  the 
date  of  filing;  and  (c)  where  a  specific 
commodity  rate  is  publi^ed  for  a  speci- 
fied minimum  weight  at  a  level  lower 
than  the  general  commodity  rate  appli- 
cable for  such  weight,  and  where  a  gen- 
eral commodity  rate  is  published  for  a 
greater  minimum  weight  at  a  level  lower 
than  such  specific  commodity  rate,  the 
specific  commodity  rate  shall  be  ex- 
tended to  all  such  greater  minimum 
weights  at  the  applicable  general  com- 
modity rate  level. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  order,  pursuant  to  the 
Board's  Regulations,  14  CFR  385.50,  may 
file  such  petitions  within  ten  days  after 
the  date  of  service  of  this  (»^er. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  unless  within  such  period  a  peti- 
tion for  review  is  filed  or  the  Board  gives 
notice  that  it  will  review  this  order  on 
its  own  motion. 

This  order  will  be  published  in  the 
Federal  Registbr. 

Phyllis  T.  Kaylor, 
Secretary. 

|FR  Doc.77-2iei  PUed  1-21-77:8:45  am) 

COMMISSION  ON  POSTAL 
SERVICE 

PUBLIC  SERVICE  COSTS  OF  POSTAL 
SERVICE 

Additional  Hearing 

Under  section  7(c)  (1)  of  the  Postal 
Reorganization  Act  Amendments  of  1976, 
Pub.  L.  94-421,  90  Stat.  1309.  the  Com- 
mission on  Postal  Service  gives  notice  of 
its  Intention  to  hold  a  hearing  in  Port- 
land, Oregon,  on  February  4,  1977.  This 
notice  will  supplement  earlier  notices  of 
December  22,  1976  (41  FR  55738)  and 
January  17.  1977  (42  FR  3191)  that  an- 
nounced hearings  to  l>e  held  between 
January  18  and  February  10,  1977,  in  20 
other  cities  throughout  the  nation,  in- 
cluding Washington,  D.C. 

Members  of  Qie  public  are  invited  to 
appear  before  ttte  Commission  to  ad- 
dress the  five  issues  of  postal  policy 
enumerated  in  the  Federal  Register  no- 
tice of  (41  FR  51435-51436) .  Generally, 
these  issues  concern  the  definition  and 
quantification  of  the  public  service  costs 
of  postal  service  to  the  American  public. 
p>ostal  rates  and  classifications,  and  the 
impact  of  new  and  developing  electronic 
communication  systems  upon  the  Postal 
Service.  Persons  wishing  to  testify  should 
notify  the  Commission  as  soon  as  possible 
at  the  following  address: 

Commission  on  Poatal  Service,  1750  K  Street. 
N.W.,  Suite  801,  Washington,  D.C.  20006. 

Individuals  testifying  for  themselves 
are  to  bring  three  copies  of  their  testi- 
mony with  them  to  the  hearing.  Orga- 
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nlzations  and  businesses  will  be  required 
to  file  15  advance  copies  ci  their  testi- 
mony at  least  10  dasrs  before  tbe  hearing. 
Those  c(Y>les  should  be  mailed  to  the 
above  address. 

Each  person  notifying  tbe  Commission 
of  his  Intent  to  testify  win  be  Informed 
by  the  Ccnnmisslon  of  the  time  and  place 
of  the  hearing  at  which  the  person  in- 
tends to  testify. 

By  the  Commission. 

David  Minton. 
Executive  Director. 
January  18, 1977. 

[PBDoc.77-2173  Piled  l-21-77;8:45  am] 

COMMISSION  ON  CIVIL  RIGHTS 
DELAWARE  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  tiie  n.S.  C<xnmlssion  on  Civil  Rights, 
that  a  planning  meeting  of  the  Delaware 
Advisory  Committee  (SAC)  of  the  Com- 
mission will  convene  at  12:00  noon  and 
end  at  2:00  p.m.  on  February  9,  1977,  at 
tiie  Y.M.C.A^  11th  amd  Washington 
Streets,  Wilmington.  Delaware. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chairperson,  or  the  liild-Atlantic  Re- 
gional Office  of  the  CcHnmisslcm,  2120  L 
Street,  N.W,  Room  510.  Washington, 
D.C.  20037. 

The  purpose  of  this  meeting  Is  review 
of  proposals  for  c(Mnmlttee  study. 

This  meeting  wUl  be  conducted  pur- 
suant to  the  provisions  of  the  Rules  and 
Regulations  of  tbe  CommlsslooL 

Dated  at  Washington,  D.C,  Janu- 
ary 17,  1977. 

Isaiah  T.  Cjieswell.  Jr., 
Advisory  Committee 
Management  Officer. 

[PR  Doc  77-2118  Piled  1-21-77:8:45  am] 


Dated  at  Washington.  D.C  January 
17,  1977. 

Isaiah  T.  Ckeswell.  Jr., 
Advitom  Committee 
Management  Officer: 

(PR  Doc.77-2119  FUed  1-21-77:8:46  am] 


INDIANA  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regula- 
tions of  the  U.S.  CcHnmission  on  Civil 
Rights,  that  a  planning  meeting  of  the 
Indiana  Advisory  Committee  (SAC)  of 
the  Commission  will  craivene  at  7 :  00  pjn. 
and  end  at  10:00  p.m.  on  February  13, 
1977,  and  reconvene  at  9:00  a.m.  and  end 
at  12:00  noon  on  February  14,  1977,  at 
the  Ramada  Inn,  CToDf^ence  Room,  1530 
North  Meridian,  Indianapolis,  Indiana 
46202. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
CHiairperson.  or  the  Midwest  Regional 
Office  of  the  Commission,  230  South 
Dearborn  Street.  32nd  Floor,  Chicago. 
Illinois  60604. 

ITie  purpose  of  this  meeting  is  to  re- 
view status  of  ERA  ratification  In  In- 
diana; plan  employment  study  and  other 
business. 

This  meeting  wiU  be  conducted  pur- 
suant to  the  provisions  of  the  Rules  and 
Regulations  of  the  Commission. 

Dated  at  Washhigton.  D.  C,  Januarj' 
17,  1977. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

IFR  Doc.77-2120PUed  1-21-77:8:45  am] 


ILLINOIS  ADVISORY  COMMITTEE 

Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  givoi.  pursuant  to 
the  provisions  of  the  Rules  and  Regula- 
tions of  the  U.S.  CommisslMi  on  Civil 
Rights,  that  a  planning  meeting  of  the 
Illinois  Advisory  CcHnmittee  (SAC)  of 
the  Commission  will  convene  at  10:30 
a.m.  and  end  at  3 :  00  p.m.  on  February  8, 
1977,  at  230  South  Dearborn  Street, 
Room  3280,  diicago,  IIlln(^  60604. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chairperson,  or  the  Midwest  Regional 
Office  of  the  Conunission.  230 .  South 
Deartxun  Street,  32nd  Floor,  Chicago, 
Illinois  60604. 

The  purpose  of  this  meeting  is  to  de- 
velop plans  for  1977-78  program  activi- 
ties. Report  on  the  program  planning 
and  evaluation  training  program. 

This  meeting  will  be  conducted  pur- 
suant to  Ibe  prvvlslons  of  tbe  Rules  and 
Regulations  of  the  Commission. 


KENTUCKY  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provlsicHis  of  the  Rules  and  Regulations 
of  the  U.S.  Commissiim  on  Civil  Rights, 
that  a  planning  meeting  of  the  Ken- 
tucky Advisory  CMnmittee  (SAC)  will 
convene  at  5:30  pm.  and  end  at  9:30 
p.m.  on  February  10,  1977,  at  the  Gait 
House,  Fourth  Street  at  River  Road. 
Commissioner'^  Room,  2nd  Floor,  Louis- 
ville. Kentucky  40201. 

The  purpose  of  this  open  meeting  is  to 
continue  plans  for  tbe  State  Police  proj- 
ect and  to  receive  report  fr<»n  subcom- 
mittee on  Interviews  and  statistical  data. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chairperson,  or  the  Southern  Regional 
Office  of  the  Commission,  Citizens  Trust 
Bank  Bldg.,  Room  362,  75  Piedmont  Ave- 
nue, NE.,  Atlanta,  Georgia  S0303. 

This  meeting  will  be  CMiducted  pur- 
suant to  the  provisions  of  the  Rules  and 
Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  January 
17,  1977. 

Isaiah  T.  Creswell.  Jr.. 
Advisory  Committee 
Management  Officer. 

|PR  Doc  77  2122  Piled  1-21-77;  8:46  am] 


IOWA  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  heresy  given,  pursuant  to  the 
provislcms  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  C?ivil  Rights, 
that  a  idannlng  meeting  of  the  Iowa  Ad- 
visory Committee  (SAC)  of  the  Commis- 
sion will  convoie  at  10 :00  a.m.  and  end  at 
3:00  p.m.  on  February  11,  1977,  at  the 
Holiday  Inn,  Blackhawk  Room,  1050  6th 
Avenue,  Des  Moines,  Iowa. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chaiipei-son,  or  the  Central  States  Re- 
gional Office  of  the  Commission,  <Md  Fed- 
eral Office  Bldg.,  Room  3103,  911  Walnut 
Street,  Kansas  City,  Missouri  64106. 

The  purpose  of  this  meeting  is  to  begin 
planning  SAC  activities  for  the  year  of 
1977. 

ITiis  meeting  will  be  conducted  pursu- 
ant to  the  provlskms  of  the  Rules  and 
Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  January  17, 
1977. 

Isaiab  T.  Creswell,  Jr., 
Adviiorg  Committee 
Management  Officer. 

[PR  Doc.77-2iai  POed  l-21-77;8:45  am] 


MINNESOTA  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Minne- 
sota Advisory  Committee  (SAC)  of  the 
Commission  will  convene  at  7:00  pm.  and 
end  at  9:00  pjn.  on  February  11,  1977. 
at  the  Holiday  Inn,  161  St.  Anthony.  St. 
Paul,  Bfinnesota  55403. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chairperson,  or  the  Midwest  Regional 
Office  of  the  Commission.  230  South 
Dearborn  Street,  32nd  Floor,  CThicago, 
Illinois  60604. 

The  purpose  of  this  meeting  wiU  be 
American  Indian  SUb-commlttee  review 
and  prepare  for  March  Hearing. 

This  meeting  wlU  be  conducted  pur- 
suant to  the  Rules  and  Regulations  of  the 
Commission. 

Dated  at  Washington,  D.C,  January 
17,  1977. 

Isaiah  T.  Creswell.  Jr., 

Adtnsory  Committee 
Management  Officer. 

|PR  Doc  77-2123  Piled  1-21-77:8:45  am] 


MINNESOTA  ADVISORY  COMMITTEE 

Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Minne- 
sota Advisory  Committee  (SAC)  of  the 
Commission  wUl  convene  at  9:30  a.m. 
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and  end  at  12:00  noon  on  February  12, 
1977  at  the  Holiday  Inn,  161  St.  Anthony, 
St.  Paul,  Mlnnew>ta  5S40S. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Cbalrperson  or  the  Midwest  Regional 
Office  of  the  Commission,  230  South 
Dearborn  Street,  32nd  Floor,  Chicago, 
minols  60604. 

The  purpose  of  this  meeting  will  be  for 
the  subcommittee's  report  on  American 
Indian  Study  and  Police  Community  Re- 
laitlon  Study. 

•nils  meeting  will  be  conducted  pur- 
suant to  the  Rules  and  Regulations  of  the 
Commission. 

Dated  at  Washington,  B.C.,  January  17. 
1J77. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

IPR  Doc.77-2124  FUed  1-21-77:8:45  »m) 


NEW  HAMPSHIRE  ADVISORY 
COMMITTEE 

Agenda  and  Notice  of  Open  Meeting 

Notice  Is  hereby  given,  pin^suant  to  the 
piDVlskns  of  the  Rules  and  Regulations 
ot  tbe  UJ3.  Commission  on  Civil  Rights, 
ttwt  a  planning  meeting  of  Ibe  New 
Hampehlre  Adylsory  Committee  (SAC) 
of  the  Commission  will  convene  at  7:30 
PJD.  and  end  a;t  10:00  pjn.  on  February 
16. 1977,  at  the  New  Hampshire  Highway 
HeteU  Ooncord.  New  Hampehtre. 

Peraoos  wishing  to  attend  tails  open 
meeting  dxMild  c<mtact  the  CoDunlttee 
Chatcperson.  or  the  Northeast  Regkmal 
OAoe  of  Qie  commission,  26  Fedovl 
Plua,  Room  1639,  New  York,  New  York 
10007. 

Hie  purpose  of  this  meeting  is  to  dis- 
cuss status  ot  all  subcommittees. 

lUs  meeting  will  be  conducted  pursu- 
anfc  to  tbe  provisions  of  ttie  Rules  and 
Regulations  ot  the  Commission. 

Dated  at  Washington.  D.C.,  January 
17,  1»77. 

Isaiah  T.  Crxswezx,  Jr.. 
Advitonf  Committee 
Management  Officer. 

|FR  Doc.77-2128  FUed  1-31-77:8:46  km] 


OKLAHOMA  ADVISORY  COMMITTEE 
Afwida  and  Notice  of  Open  Meeting 

Notice  Is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  tbe  n.8.  Commission  on  Civil  Rights. 
that  a  factfinding  meeting  of  the  Okla- 
homa Advisory  Committee  (SAC)  of  the 
Ccnunlsslon  Will  convene  at  9 :  00  a.m.  and 
vad  at  2:00  p.m.  on  February  10.  1977, 
asid  reconvene  at  9:00  ajn.  and  end  at 
5:00  p.m.  on  February  11. 1977,  at  the  Se- 
quoyah Underground  Auditorium  State 
Capites  3401  Lincoln,  Oklahoma  City, 
Oklahoma  73105. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chairperson,  or  the  Southwest  Regional 
OMee  of  the  Commission,  New  Moore 
Building,  Room  231,  106  Broadway,  San 
Antonio,  Texas  78205. 


NOTICES 


The  purpose  of  this  meeting  will  be  to 
Invite  State  officials  and  private  dUzeos 
to  give  information  on  the  State's  equal 
employment  and  affirmative  action  ef- 
forts. State's  merit  system  and  Its  Im- 
pact on  minorities  and  women. 

This  meeting  wiU  be  WMiducted  pursu- 
ant to  the  provisions  of  the  Rules  and 
Regulations  of  the  Commission. 

Dated  at  Washington,  B.C.,  Janu- 
ar>'  17,  1977. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

;FR  Do..  77-2126  Piled  1-21-77:8:45  am] 


VERMONT  ADVISORY  COMMITTEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  Is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Vermont 
Advisory  Committee  (SAC)  of  the  Com- 
mission will  convene  at  7 : 30  p.m.  and  end 
at  11 :00  pjn.  on  February  21, 1977,  at  the 
Tavern  Motor  Inn,  Montpeller,  Vermont. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
(Chairperson,  or  the  Northeast  Regional 
Office  of  the  Commission,  26  Federal 
Plaza,  Room  1G39.  New  York,  New  York 
10O07. 

The  purpose  of  this  meeting  is  to  dis- 
cuss status  of  sut>committees. 

This  meeting  wUl  be  conducted  pur- 
suant to  the  provisions  of  the  Rules  and 
Regulations  of  the  Ck}mmlsslon. 

Dated  at  Washington,  D.C.,  January  17, 
1977. 
I  Isaiah  T.  Creswell,  Jr., 

'  Advisory  Committee 

Management  Officer. 

|PR  Doc  77-2127  PUed  l-21-77;8:46  am] 

DEPARTMENT  OF  COMMERCE 

Domestic  and  International  Business 
Administration 

LICENSING  PROCEDURES  SUBCOMMIT- 
TEE OF  THE  COMPUTER  SYSTEMS 
TECHNICAL  ADVISORY  COMMITTEE 

1  Open  Meeting 

Pursuant  to  Sec.  10(a)  (2)  of  the  Fed- 
eral Advisory  Cranmittee  Act,  5  UJS.C. 
App.  I  (Suiv.  V,  1975),  notice  is  hereby 
given  that  a  meeting  of  the  Licensing 
Procedures  Subcommittee  of  the  Com- 
puter Systems  Technical  Advisory  Com- 
mittee will  be  held  on  Tuesday,  Febru- 
ary 8,  1977.  at  1:00  p.m.  in  Room  3817, 
Main  Commerce  Building,  14th  and  Con- 
stitution Avenue,  N.W.,  Washington,  D.C. 

Hie  Computer  Systems  Technical  Ad- 
visory C^}mmlttee  was  initially  estab- 
lished on  January  3,  1973.  On  Decem- 
ber 20,  1974  and  January  13.  1977,  the 
Assistant  Secretary  for  Administration 
approved  the  recharter  and  extension 
of  the  Ccnnmlttee,  pursuant  to  Secretary 
5(c)(1)  of  the  Export  Administration  Act 
of  1969,  as  amended,  50  n.S.C.  App.  Sec. 
2404(c)(1)  and  the  Federal  Advisory 
Committee  Act.   The  Licensing  Proce- 


dures Subcommittee  of  the  Computer 
Systems  Technical  Advisory  Committee 
was  initially  established  on  February  4. 
1974.  On  July  8, 1975,  the  Director,  OflSce 
of  Export  Administration,  am^roved  the 
reestablishment  of  this  Subc(»nmlttee, 
pursuant  to  the  charter  of  the  Commit- 
tee. 

The  Committee  advises  the  Office  of 
Export  Administration,  Bureau  of  East- 
West  Trade,  with  respect  to  questions  in- 
volving technical  matters,  worldwide 
availability  and  actual  utilization  of  pro- 
duction and  technc^ogy,  and  licensing 
procedures  which  may  affect  the  level  of 
export  controls  applicable  to  computer 
systems,  including  technical  data  related 
thereto,  and  Including  those  whose  ex- 
port Is  subject  to  multilateral  ((TOCOM) 
controls.  The  Licensing  Procedures  Sub- 
committee was  formed  to  review  the  pro- 
cedural aspects  of  export  license  awjllca- 
tions  \\'lthin  the  Office  of  Export  Admin- 
istration and  recommend  areas  where  im- 
provements can  be  made. 

The  agenda  for  the  meeting  Is: 
a)  Opening  remarks  by  the  Subcom- 
mittee Chairman. 

(2)  Presentation  of  papers  or  com- 
ments by  the  public. 

(3)  Discussion  of  work  program  for 
1977. 

The  meeting  will  be  open  tor  public  ob- 
servation and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time  per- 
mits members  of  the  public- may  present 
oral  statements  to  Uie  Subcommittee. 
Written  statements  may  be  sulxnitted 
at  any  time  before  or  after  the  mjeeting. 

Copies  of  the  minutes  of  the  meeting 
wUl  be  available  upon  written  request 
addressed  to  the  Freedom  of  Information 
Officer,  Room  3012.  Domestic  and  Inter- 
national Business  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

For  further  lnformati<m.  contact  Mr. 
Charles  C.  Swanson,  Director,  Operations 
Division,  Office  of  Export  Administration, 
Domestic  and  International  Business 
Administration,  Room  161 7M,  U.S.  De- 
partment of  Commerce,  Washington, 
D.C.  20230,  telephone:  A/C  202-377-4196. 

Dated:  January  19, 1977. 

Rauer  H.  Meter, 
Director,  OMce  of  Export  Ad- 
ministration, Bureau  of  East- 
West  Trade,  U.S.  Department 
of  Commerce. 

|PR  Doc.77-2252  FUed  1-21-77:8:45  am] 


.  Foreign  Trade  Zones  Board 

[Order  No.  115] 

GEORGIA   FOREIGN  TRADE  ZONE 

Resolution  and  Order  Approving  Applica- 
tion for  a  Foreign-Trade  Zone  in  Shen- 
andoah, Coweta  County,  Georgia 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Sones  Aet  of  Jime  18, 
1934.  as  ameaded  (19  UJ3.C.  Sla-^ln), 
the  Foreign-Trade  Zones  Board  baa 
adopted  the  following  Resolution  and 
Order: 
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The  Board,  having  considered  the 
matter  hereby  orders: 

After  considerfttiixi  at  tlie  appUoatloii  of 
tbe  OeorglA  F(»«lgn  Trade  Zona^  Ine,  a 
Oeorgla  non-prDfl.t  public  ocaporaUon,  filed 
with  the  Porelgn-Trftde  Zones  Bo«rd  (the 
Board)  on  July  30,  1976,  requeBtlng  a  grant 
of  authority  lor  establishing,  operating  and 
maintaining  a  foreign-trtide  zone  In  the  nesr 
town  of  Shenandoah,  Coweta  County,  Geor- 
gia, the  Board,  finding  that  the  requirements 
of  the  Foreign-Trade  Zones  Act,  as  amended, 
and  the  Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public  interest, 
approves  the  application. 

Since  the  proposal  involTCS  an  Industrial 
pwirk  type  zone  that  envisages  the  construc- 
tion of  buildings  by  parties  other  than  the 
grantee,  this  approval  includes  the  authority 
to  the  grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  Section  400.815  of  the 
Board's  regulations,  as  are  necessary  to  carry 
out  the  zone  proposal,  providing  that  prior  to 
Its  granting  such  permission  It  shaU  have 
the  concurrences  of  the  local  District  Di- 
rector of  Customs,  the  US.  Army  District 
Engineer,  when  appropriate,  and  the  Board's 
Executive  Secretary.  Further,  the  grantee 
shall  notify  the  Executive  Secretary  for  ap- 
proval prior  to  the  oommencement  of  any 
m^nufactvirlng  operation  within  the  zone. 
The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  Issue  a  grant  of  authority  and 
appropriate  Board  Order. 

To  Establish,  Operate,  and  Maintain 
A  Foreign-Trade  Zone  in  Shenan- 
doah, Coweta  CoirNTY,  Georgia 

Whereas,  by  an  Act  of  Congress  ap- 
proved June  18,  1934,  an  Act  "To  provide 
for  the  establishment,  operation,  and 
maintenance  of  foreign-trade  zones  in 
ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign  ctMn- 
merce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  Sla^lu),  (herein- 
after referred  to  as  "the  Act") ,  the  For- 
eign-Trade Zones  Board  (hereinafter  re- 
ferred to  as  "the  Board")  is  authorized 
and  empowered  to  grant  to  corporations 
the  privilege  of  estabUshtng,  operating, 
and  maintaining  foreign-trade  zones  In 
or  adjacent  to  ports  of  entry  under  the 
jurisdiction  of  the  United  States; 

Whereas,  the  Georgia  Foreign  Trade 
Zone,  Inc.  (hereinafter  referred  to  as 
"the  Grantee") ,  has  made  application 
(filed  July  30,  1976)  in  due  and  pn^ier 
form  to  the  Board  reaueetlng  ttie  estab- 
lishment, operation,  tmd  maintenance  of 
a  foreign-trade  zone  in  Shenandoah.  Co- 
weta County,  Georgia; 

Whereas,  notice  of  said  application  has 
been  given  and  published,  and  full  (H)- 
portunity  has  beai  afforded  all  inter- 
ested parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CJFR  Part  400)  are  sat- 
isfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  (m  the 
records  of  the  Board  as  Zooe  No.  26,  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  mape  and 
drawings  accompanying  the  appUoattCNi 
requesting  authority  toe  a  foreign-trade 
zone  In  Shenanrioah,  Oeorgla,  marked  as 
Exhibits  IX  and  X,  said  grant  being  sub- 


ject to  the  provisions,  conditions,  and  re- 
strictions of  the  Act  and  the  regulations 
Issaed  thereunder,  to  the  same  extent  as 
ttiougta  the  same  were  fully  set  forth 
herein,  and  also  to  ttie  f  (blowing  express 
conditions  and  limitations,  to -wit: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date  of 
issuance  of  the  grant,  and  prior  thereto 
the  Grantee  shall  obtain  all  necessary 
permits  from  Federal.  State,  and  munici- 
pal authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  in  the  perform- 
ance of  their  official  duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any  manufac- 
turing operations  within  the  zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for  in- 
jury or  damage  to  the  person  or  property 
of  others  occasioned  by  the  construction, 
operation,  or  maintenance  of  said  zone, 
and  in  no  event  shall  the  United  States 
be  liable  therefor. 

The  grant  is  further  subject  to  settle- 
ment locally  by  the  District  Director  of 
CMistoms  and  the  District  Army  Engineer 
with  the  Grantee  regarding  compliance 
with  their  respective  requirements  for 
the  protection  of  the  revenue  of  the 
United  States  and  the  installation  of 
sifitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer. 
Elliott  L.  Richardson,  at  Washington. 
D.C,  this  17th  day  of  January  1977  pur- 
suant to  Order  of  the  Board. 

Foreign-Trade  Zones 

Board, 
Elliott  L.  Richardson. 
Chairman  and  Executive  Officer 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 

[PR  Doc.77-2177  Piled  1-21  77:8  45  am] 


[Order  No.  114] 
VIRGINIA  PORT  AUTHORITY 

Approval  of  Application  to  Relocate  For- 
eign-Trade Zone  No.  20  in  Portsmouth, 
Virginia 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u) . 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  The 
Foreign-Trade  Zones  Board  (the  Board  > 
has  adopted  the  following  Order: 

Whereas,  the  Virginia  Port  Authority. 
Grantee  of  Foreign-Trade  Zone  No.  20. 
Portsmouth,  Virginia,  has  made  applica- 
tion (filed  October  18,  1976)  for  author- 
ity to  relocate  Foreign-Trade  Zone  No. 
20  from  its  present  site  at  the  Ports- 
mouth Marine  Terminal  to  2400  Wesley 
Street,  Portsmouth; 

Whereas,  puhtte  notice  of  the  appli- 
cation has  been  given  and  full  oppor- 
tunity has  been  afforded  all  interested 


pa:ne5  to  be  heard  (41  PR  46651,  Oc- 
tober 22.  1976 > : 

Whereas,  an  Examiners  Committee 
has  investigated  the  proposal  and  rec- 
ommends approval  of  the  application; 
and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the 
Foreign-Trade  Zones  Board  Regulations 
are  satisfied  and  that  the  prcH^osal  is  In 
the  public  interest; 

Now,  therefore,  the  Board  hereby  ap- 
proves the  relocation  oi  Foreign-Trade 
Zone  No.  20  from  its  present  site  at  the 
Portsmouth  Marine  Terminsd  to  its  new 
site  at  2400  Wesley  Street,  Portsmouth. 
Virginia. 

The  Grantee  shall  notify  the  Board's 
Executive  Secretary  for  approval  prior 
to  the  commencement  of  any  manufac- 
turing operation  within  the  zone. 

Signed  at  Wsishington.  DC.  this  17th 
day  of  January  1977. 

Elliot  L.  Richardson. 
Secretary  of  Commerce,  Chair- 
man and  Executive  Officer, 
Foreign-Trade  Zones  Board. 

John  J.  Da  Ponte,  Jr.. 
Executive  Secretary, 
Foreign-Trade  Zones  Board. 

IFPv  Doc  77-2176  FUed  1-21-77:8:45  am) 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

ARMED  FORCES  EPIDEMIOLOGICAL 
BOARD 

Open  Meeting 

1  In  accordance  with  section  10 1  a '  <  2  > 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  ccMnmittee  meeting: 

Name  of  committee:  ad  hoc  subcommittee 
on  Influenza  of  the  Armed  Forces  Epide- 
miological Board. 

Date  of  meeting:  February  8.  1977. 

Place  and  time:  Room  3092,  Walter  Reed 
Armv  Institute  of  Research.  Wa.shinetoii. 
D.C.  0900-1630. 

Proposed  Agenda:  The  purpose  of  this 
meeting  is  to  review  the  DHETW  and  DOD 
epidemiological  data  regarding  the  asso- 
ciation of  influenza  Immunizations  and 
Guillain-Barre  Syndrome  and  to  discuss 
prospective  and  retrospective  studies 
needed  to  investigate  this  relationship. 
Immunization  of  active  duty  personnel 
and  recruits  during  1977  and  1978  will 
be  dLscussed. 

2.  This  meeting  will  be  open  to  tiie 
public  but  limited  by  space  accommoda- 
tions. Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  man- 
ner permitted  by  the  committee.  Inter- 
ested persons  wishing  to  participate 
should  advise  the  Executive  Secretary. 
DASG-AFEB.  Room  1B472  Pentagon, 
Washington.  DC.  20310. 

Duanz  G.  Erickson, 
LTC.  MSC.  United  States  Army. 
Executive  Secretary. 


1 


NUARY    18.    1977. 
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j  OfRceoftheSecreUty 

DEFENSE  SCIENCE  BOARD  TASK 
FOR(^  ON  VERIFICATION 

..     Meeting 

The  Defense  Science  Board  Task  Force 
<m  Verlflcatlon  will  meet  In  closed  ses- 
sion on  11  February  1977,  at  1600  WUson 
Boulevard,  Arlington,  Virginia. 

Hie  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of  De- 
fense and  the  EWrector  of  Defense  Re- 
search and  Engineering  on  overall  re- 
seaiich  and  engineering  and  to  provide 
long  range  guidance  in  these  areas  to 
the  Department  of  Defense. 

The  Task  Force  will  examine  trends  in 
verification  technology  applicable  to  in- 
suring foreign  ccmipliance  with  arms 
control  agreements. 

In  accordance  with  Section  10(d)  of 
Appendix  I,  Title  5.  United  States  Code, 
It  has  been  determined  that  this  Task 
FiMTce  meeting  concerns  matters  listed 
In  Section  552(b)  of  TiUe  5  of  the  United 
States  Code,  specifically  Subparagraph 
(1)  thereof,  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Maurics  W.  Roche, 
Director,    Correspondence    and 
Directives,  Office  of  the  As- 
I  siatant  Secretary  of  Defense 

(Comptroller) . 

Janttary  18,  1977.         * 

|FR  Doc.77  2056  Piled  1-2 J  77:8:45  am) 


DEFENSE  SCIENCE  BOARD 
Notice  of  Advisory  Committee  Meeting 

The  Defense  Science  Board  will  meet 
In  closed  session  on  16-17  February  1977 
at  the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  Is  to  advise  the  Secretary  of  De- 
fense and  the  Director  of  Defense  Re- 
aearch  and  Engineering  on  scientific  and 
technical  matters  as  they  affect  the  per- 
ceived needs  of  the  Department  of  De- 
fense. 

A  meeting  of  the  Board  has  been 
acheduled  for  16-17  February  1977  to 
dtaeuBS  Interim  findings  and  tentative 
feeommendatlons  resulting  from  od- 
■olng  Task  Force  activities  associated 
with  Strategic.  Tactical,  Intelligence/ 
Command.  Control  and  Communlca- 
ttai,  and  Technology  Issues.  The  Board 
win  also  discuss  plans  for  future  con- 
sideration of  scientific  and  technical  as- 
pects of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S.  na- 
tional defense  posture. 

In  accordance  with  Section  10(d)  of 
Amwndlz  I.  Title  5,  United  States  Code. 
It  has  been  determined  that  this  Defense 
Science  Board  meeting  concerns  matters 
listed  In  Section  562(b)  of  TlUe  5  of  the 
Utalted  States  Code,  specifically  subpara- 
graph <1)  thereof,  and  that  accordingly 
this  meeting  will  be  closed  to  tlie  public. 

Mauiuce  W.  Roche, 
Director.  Correspondence  and  Di- 
rectives, Offl.ce  of  the  Assist- 
ant    Secretary    of     Defence 
{Comptroller) . 

Jahuabt  18,  1977. 

|VB  Doc.T7-a057  PUed  1-21- 77:8  45  am) 


NOTICES 

DEFENSE  SCIENCE  BOARD  TASK  FORC£ 
ON  NUCLEAR  PROLIFERATION 

I  Meeting  | 

The  Defense  Scli^nce  Board  Tadi 
Force  on  Nuclear  Proliferation  will  meet 
In  closed  session  on  14-15  February  197T, 
at  1500  Wilson  Boulevard,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  Is  to  advise  the  Secretary  of  De- 
fense and  the  Director  of  Defense  Re- 
search and  Engineering  on  overall  re- 
search and  engineering  and  to  provide 
long  range  guidance  in  these  areas  to  the 
Department  of  Defense. 

The  Task  Force  will  examine  trends 
in  nuclear  proliferation  that  bear  on  our 
national  security  Interests.  They  will 
examine  estimates  of  technical  capabili- 
ties, military/political  intentions,  and  re- 
source available  for  coimtries  that 
may  acquire  nuclear  devices  in  the  ne»t 
decade. 

In  accordance  with  Section  10«d)  of 
Appendix  I,  Title  5,  United  States  Code, 
it  has  been  determined  that  this  Task 
Force  meeting  concerns  matters  listed 
in  Section  552(b)  of  Title  5  of  the  United 
States  Code,  specifically  Subparagraph 
<1)  thereof,  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Maurice  W.  Roche, 
Director,    Correspondence    and 
Directives,  Office  of  the  Assist- 
ant   Secretary    of    Defense 
(Comptroller) .  ■ 

January  18, 1977.  I 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

(FRL  671-1:   PP58I 

PESTICIDE  AND  FOOD  ADDITIVE 
PETITIONS 

I  Filing  I 

Correction  ' 

In  PR  Doc.  77-1319  appearing  at  page 
3191  In  the  issue  of  Monday,  January  17. 
1977  the  following  correction  should  be 
made: 

On  page  3191,  third  column,  first  para- 
graph relating  to  BASF  Wyandotte  Corp., 
Insert  the  following  between  the  fifth  and 
sixth  lines,  "cide  bentazon  (3-i.sopropyJ- 
lH-2, 1,3-ben-". 


IPRIi  673-71 

PREVENTION  OF  SIGNIFICANT  DETERI 
ORATION.  STANDARDS  OF  PERFORM- 
ANCE FOR  NEW  STATIONARY 
SOURCES  AND  NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

Delegation  of  Authority  to  State  of 
South  Carolina 

On  December  5,  1974  (39  FR  42510). 
and  June  12.  1975  (40  FR  25004)  and 
September  10,  1975  (40  FR  42011),  piW- 
suant  to  section  110  of  the  Clean  Air  A«t, 
as  amended,  the  Administrator  promul- 
gated regulations  for  the  prevention  of 
significant  air  quality  deterioration 
•  PSD).  On  December  23,  1971   (36  FR 


24876)  and  March  8,  1974  (39  PR  9808), 
and  August  6,  1974  (39  FR  33152) ,  and 
September  23,  1975  (40  F^  43850) ,  and 
January  15,  1976  (41  FR  2231,  2332) ,  and 
January  26,  1976  Ml  FR  3826) ,  pursuant 
to  section  111  of  the  Clean  Air  Act,  as 
amended,  the  Administrator  promul- 
gated regulations  establishing  standards 
of  performance  for  five  categories,  seven 
categories,  one  category,  five  categories, 
four  categories,  and  one  category  of  new 
stationary  sources  (NSPS),  respectively 
On  April  6,  1973  (38  FR  8820)  and  May 
3,  1974  (30  FR  15396),  and  October  14. 

1975  (40  FR  48291),  pursuant  to  section 
112  of  the  Clean  Air  Act,  as  amended,  the 
Administrator  promulgated  national 
emission  standards  for  three  hazardous 
air  pollutants  (NESHAPS).  Section  301 
in  conjunction  with  sections  101  and  110 
authorizes  the  Administrator  to  delegate 
his  authority  to  Implement  and  enforce 
PSD  to  any  State  which  has  submitted 
adequate  implementation  and  enforce- 
ment procedures.  Sections  111(c)  ancJ 
112(d)  direct  the  Administrator  to  dele- 
pate  his  authority  to  implement  and  en- 
force NSPS  and  NESHAPS  to  any  State 
which  has  submitted  adequate  proce- 
dures. Nevertheless,  under  sections  111 
(c)(2)  and  112(d)  (2),  the  Administrator 
is  not  prohibited  from  enforcing  tlic 
.standards. 

During  discussions  held  in  the  spring 
of  1975  with  regard  to  the  fiscal  year 

1976  program  plan,  EPA  furnished  to 
the  State  of  South  Carolina  information 
setting  forth  the  requirements  for  an 
adequate  procedure  for  Implementing 
and  enforcing  the  standards  for  PSD. 
NSPS,  and  NESHAPS.  On  April  23,  1976 
Mr.  John  E.  Jenkins,  Jr.,  Deputy  C3om- 
missioner,  Office  of  Environmental  Qual- 
ity Control,  South  Carolina  Department 
of  Health  and  Environmental  Control 
submitted  to  the  EPA  Regional  Office  a 
request  for  delegation  of  authority.  On 
August  10,  1976,  Mr.  Jenkins  submitted 
information  on  his  agency's  procedures 
and  resources  for  implementation  and 
enforcement  of  PSD.  NSPS,  and  NE 
SHAPS.  nicluded  In  the  seccmd  submittal 
were  copies  of  State  procedures  and  legal 
determinations  by  the  State  Attorney 
General's  office  which  provide  the  State 
with  the  requisite  authority  to  enforce 
the  Federally  promulgated  PSD,  NSPS, 
and  NESHAPS.  After  a  thorough  review 
of  the  request  and  Information  submit- 
ted, the  Regional  Administrator  has  de- 
termined that  for  the  source  categories 
set  forth  In  the  following  official  letters 
to  the  Deputy  Commissioner  the  Office  of 
Environmental  Quality  Control,  delega- 
tion is  appropriate  subject  to  the  condi- 
tions set  forth  In  detail  In  this  letter : 

OcrroBEa   19.  197t» 

Mr.  John  E.  JranuNB, 

P.E..  Deputy  Comtniasioner^  Office  of  Snviron- 
mental  QutOttp  Control.  Department  of 
Health  and  SnvtronmentaJ  Control,  2000 
Bull  street,  Columbia.  South  Carolina 
30201. 

Dbab  Mk.  Jenkins:  This  la  in  reeponse  to 
your  letters  of  AprU  33,  1076,  KoA  August  10, 
1976.  raqnestliig  delegation  at  VManl  vn- 
tlMXIty  tat  tinpitm*ea.UXtBn  M>d  uatoMtmmt 
ei  tbe  8tan<UHls  of  PBrfarmaiifee  for  Mew 
Stationary    Sources    (NSP8),    tl»e   Ittktkmal 
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Emission  Standards  for  Hazardous  Air  Pol- 
lutants (NESHAPS),  and  the  Prevention  of 
Significant  Deterioration  (PSD)  program. 

We  have  reviewed  the  pertinent  laws  of  the 
State  of  South  CaroUoa  and  the  rules  and 
regulations  thereof,  and  have  determined 
that  they  provide  an  adequate  and  effective 
procedure  for  implementation  and  enforce- 
ment of  the  NSPS.  NESHAPS  and  PSD  by  the 
State  erf  South  Carolina.  "Hierefore,  pursuant 
to  section  111  and  section  112  of  the  Clean 
Air  Act  (1970).  as  amended.  Pub.  L.  91-604. 
we  hereby  delegate  our  authority  for  imple- 
mentation and  enforcement  of  the  NSPS  and 
NESHAPS  to  the  State  of  South  Carolina  as 
follows : 

A.  Authority  for  all  soxirces  located  in  the 
State  of  South  Carolina  subject  to  the  stand- 
ards of  performance  for  new  stationary 
sources  promulgated  in  40  CFR  Part  60  and 
amendments  thereto  as  published  in  the 
Federal,  REctsxER  as  of  the  date  of  this  let- 
ter. The  categories  of  new  sources  covered  by 
this  authority  aire:  Fossil  fuel-fired  steam 
generators;  incinerators;  portland  cement 
plants;  nitric  acid  plants;  sulfuric  acid 
plants,  asphalt  concrete  plants:  petroleum 
refineries;  storage  vessels  for  petroleum 
liquids;  secondary  brass  and  bronze  ingot 
production  plants;  iron  and  steel  plants:  sew- 
age treatment  plants;  secondary  lead  smelt- 
ers; phosphate  fertilizer  plants;  primary 
aluminum  plants;  ooal  preparation  plants: 
electric  arc  furnaces;  and  primary  copper, 
zinc  and  lead  smelters. 

B.  Authority  few  all  sources  located  in  the 
State  of  South  Carolina  subject  to  the  na- 
tional emission  standards  toe  hazardovis  air 
pollutants  promulgated  in  40  CFR  Part  61 
and  amendipents  thereto  as  published  in  the 
Federal  Registeb  as  of  the  date  of  this  letter. 
The  three  hazardous  air  pollutants  covered 
by  this  authority  are:  Asbestos;  beryllium; 
and  mercury. 

This  delegation  is  based  upon  the  follow- 
ing conditions: 

1.  Existing  quarterly  reports  normally  sub- 
mited.  to  EPA  through  program  plan  report- 
ing will  be  expanded  to  contain  i>ertinent 
information  relating  to  the  status  of  source.^ 
subject  to  40  CFR  Parts  60  and  61.  As  a  mini- 
mum, the  following  information  should  be 
provided  to  EPA:  The  names,  address,  type 
and  size  of  each  faculty  subject  to  the  stand- 
ards; the  compliance  status  of  each  faculty 
with  accompanying  explanations  of  non- 
compliance where  appUcable;  notice  of  en- 
forcement actions  brotight  against  facilities 
subject  to  40  CFR  Parts  60  and  61;  sxirveil- 
lance  actions  undertaken  for  each  faculty: 
and  the  results  of  all  reports  relating  to  emis- 
sions data. 

2.  Enforcement  of  NSPS  and  NESHAPS  m 
the  State  of  South  Carolina  will  be  the 
primary  responslbUlty  of  the  Office  of  En- 
vironmental Quality  Control.  If  the  State 
determines  that  such  enforcement  is  not 
feasible  and  so  notifies  EPA.  or  where  the 
State  acts  in  a  manner  inconsistent  with  the 
terms  of  this  granted  authority,  EPA  will 
exercise  its  concxirrent  enforcement  author- 
ity pursuant  to  section  113  of  the  Clean  Air 
Act,  as  amended,  with  re^>ect  to  sources 
within  the  State  of  South  Carolina  subject 

.  to  the  NSPS  and  NESHAPS. 

3.  Acceptance  of  this  delegation  of  pres- 
ently promulgated  NSPS  and  NESHAPS  does 
not  commit  the  State  ot  South  Carolina  to 
request  or  accept  enforeemeat  authority  of 
future  standards  aivd  requirements.  A  new 
request  for  enforcement  authority  wiU  be 
required  for  any  standards  not  Included  in 
Paragraphs  A  and  B  above. 

4.  This  enforcement  authority  to  the  State 
of  South  Carolina  does  not  Include  the  au- 
thority to  Implement  and  enforce  NSPS  (40 
CFR  Part  60)  and  NB3HAPS  (40  CFR  Part 
01)    for  sources  owned  or  operated  by  the 


United  States,  which  are  located  In  tlie 
State.  This  condition  in  no  way  relieves  any 
Federal  facility  from  meeting  the  require- 
ments of  40  CFR  Parts  60  and  61. 

6.  The  State  of  South  Carolina  will  at  no 
time  grant  a  waiver  of  compliance  with 
NESHAPS  (40  CFR  Part  61).  The  St^ite  of 
South  Carolina  will  at  no  time  grant  a  vari- 
ance or  other  temporary  or  permanent  ex- 
emption from  compliance  with  NSPS  (40 
CFR  Part  60)  and  NESHAPS  (40  CFR  Part 
61)  regulations.  Should  the  State  grant  such 
a  variance  or  other  exemption.  EPA  will 
consider  the  source  receiving  the  variance 
or  exemption  to  be  in  violation  of  the  ap- 
plicable Federal  regulations  and  may  Initiate 
enforcement  action  against  the  source  pur- 
suant to  section  113  of  the  Clean  -Mr  Act 
The  granting  of  such  variances  by  the  State 
shall  al.so  constitute  ground  for  revocation 
of  the  pertinent  portion  of  the  delegation 
by  EPA. 

6.  If  at  any  time  there  is  a  conflict  between 
a  State  regluation  and  a  Federal  regulation 
(40  CFR  Parts  60  and  61) :  the  Federal  regu- 
lation must  be  applied  if  it  Is  more  stringent 
than  that  of  the  State.  If  the  State  does  not 
have  the  authority  to  enforce  a  Federal  reg- 
ulation that  is  more  stringent  than  the  ap- 
plicable State  regvtlatlon.  the  pertinent  por- 
tion of  the  delegation  may  be  revoked 

7.  Performance  tests  shall  be  conducted 
in  accordance  with  the  procedures  .set  forth 
in  40  CFR  Parts  60  and  61  unless  alternate 
methods  or  procedures  are  approved  by  tl^^ 
EPA  Administrator.  Although  the  Adminis- 
trator retains  the  exclusive  right  to  approvp 
equivalent  and  alternate  test  methods  a.< 
specified  In  40  CFR  60.8(b)  (2)  and  (.^).  and 
61.14.  the  State  may  approve  minor  cliange« 
in  methodology  provided  these  changes  are 
reported  to  EP.A.  The  .Administrator  al.so  re- 
tains the  right  to  change  an  opacity  standard 
a.s  specified  in  40  CFR  60.11(e) . 

8.  Alternative.s  to  continuous  monltorine 
procedures  or  repyorting  requirements,  as 
outlined  in  40  CPR  60.13(h)(1).  may  be 
approved  bv  the  State  with  the  prior  con- 
rurrenre  of  the  EPA  Administrator. 

9.  If  the  Regional'  Administrator  deter- 
mines that  the  State  procedure  for  enforclnp 
or  implementing  the  NSPS  or  NESHAPS  l* 
inadequate,  or  is  not  being  effectively  car- 
ried out.  this  delegation  may  be  revoked  In 
whole  or  part.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a  Notice 
of  Revocation  to  the  Office  of  Environmental 
Quality  Control. 

10.  Information  .shaJl  be  made  available  to 
the  public  In  accordance  with  40  CFR  60  9 
(b)  and  6M5(b).  Any  records,  reports,  or  in- 
formation provided  to.  or  otherwise  obtained 
by,  the  State  in  accordance  with  the  provi- 
sions of  these  Sections  shall  be  made  avail- 
able to  the  deslsrnated  representative  of  EP.A 
upon  request. 

The  State  and  EPA  will  develop  a  sy^item  of 
communication  sufficient  to  guarantee  a  pro- 
gram that  includes  the  items  described 
below : 

a.  Each  agency  is  informed  of  the  current 
cMnpliance  status  of  subject  sources  in  the 
State  of  South  Carolina; 

b.  Prior  EPA  concurrence  Is  obtained  on 
any  matter  Involving  Interpretbalon  of  40 
CFR  Parts  60  and  61  ( Including  imiqtie  ques- 
tions of  applicability  of  the  standards) ;  and 

c.  Enforcement  actions  (including  requests 
for  information  and  enforcement  actions 
based  thereon)  already  Initiated  by  EPA 
prior  to  this  delegation,  shall  be  completed 
by  EPA. 

Also,  pursuant  to  40  CFR  52.21  (1975).  as 
amended  In  the  Fkdebai.  Recistes  as  of  the 
date  of  this  letter,  we  hereby  delegate  our 
authority  for  Implementation  and  eatarce- 
ment  of  the  Federal  PSD  program  to  the 
State  of  South  Carolina  as  foUows : 


\  .\uthority  for  all  sources  located  In  the 
St.ite  of  South  Carolina  subject  to  review  for 
the  prevention  of  significant  air  quality  de- 
terioration promulgated  in  40  CFR  52.21.  as 
of  the  date  at  this  letter.  The  categories  of 
new  sources  covered  by  the  d^egatlon  are: 
FosMt-fuel  fired  electric  plants  of  more  than 
100  million  Btu  per  hour  beat  Input;  coal 
cleaning  plants;  kraft  pulp  mills:  pwtland 
cement  plants;  primary  zinc  smelters;  iron 
and  steel  mills:  primary  aluminum  ore  re- 
duction plants;  primary  copper  smelters; 
municipal  incinerators  capable  of  charging 
more  than  250  tons  of  refuse  per  24-hour  day: 
sulfuric  acid  plants;  i>etToleum  refineries, 
lime  plants:  phosphate  rock  processing 
plant-'^:  by-product  coke  oven  batteries; 
sulfur  recovery  plants;  carbon  black  plant.s 
(furnace  process);  primary  lead  smelt- 
ers; fuel  conversion  plants:  and  ferroallov 
production  fiicUities. 

B.  Tlie  delegation  is  based  upon  the  follow  - 
iiig  conditions:  1.  Quarterly  reports  lor  oilier 
reports  as  required  by  the  Regional  Admiutv- 
irator  i  will  be  submitted  to  EPA  by  the  State 
of  South  Carolina  as  specified  in  40  CFR  61. T 

2  Enforcement  of  PSD  In  the  State  ol 
South  Caxolina  will  be  the  primary  responsi- 
bility of  the  Office  of  Environmental  Quality 
Control  If  the  State  determines  that  such 
enforcement  is  not  feasible  and  so  notifies 
EP.\.  or  where  the  State  acts  in  a  manner  in- 
:on.si.<tent  with  the  terms  of  this  granted 
authority.  EPA  will  exercise  its  concurrei.l 
enforcement  authority  pursuant  to  Section 
113"  of  the  Clean  Air  Act.  as  amended,  wltl' 
respect  to  sources  within  the  State  of  Soutli 
raroUna  subject  to  PSD  requirements. 

3.  Acceptance  of  this  delegation  of  pres- 
euily  promulgated  PSD  regulations  does  not 
commit  the  State  of  South  Carolina  to  re- 
quest or  accept  enforcement  authority  for 
futii:e  standards  and  requirements.  A  new 
request  for  eixforcement  authority  will  be  re- 
quired for  any  standards  not  included  in 
Paragrapli  A  al>ove 

4  This  enforcement  authority  to  the  State 
of  South  Carolina  does  not  Include  the  au- 
thority to  implement  and  enforce  PSD  for 
sources  owned  or  operated  by  the  United 
States,  which  are  located  in  the  State.  This 
condition  In  no  way  relieves  any  Federal  fa- 
cility from  meeting  the  requirements  of  40 
CPR  52  21 

5  If  at  any  time  there  is  a  conflict  between 
a  State  regulation  and  a  Federal  regulation 
(40  CPR  52  21).  the  Federal  regulation  must 
be  applied  if  it  Is  more  stringent  than  ttiat 
of  the  State  If  the  State  does  not  have  the 
authority  to  enforce  a  Federal  regulation, 
the  pertinent  portion  of  the  delegation  may 
be  revoked. 

o".  If  the  Regional  Administrator  deter- 
mines that  the  State  procedure  for  enforcing 
or  implementing  PSD  Is  Inadequate,  or  Is  not 
being  effectively  carried  out.  this  delegation 
may  be  revoked  In  whole  or  In  part.  Any 
such  revocation  shall  be  effective  as  of  the 
date  specified  in  a  Notice  of  Revocation  to 
the  Office  of  Environmental  Quality  Control 

7  Any  determination  of  "Best  Available 
Control  Technology"  for  any  source  category 
not  covered  by  a  New  Source  Performance 
Standard  must  be  concurred  in  by  EPA  prior 
to  the  Issuance  of  the  final  determination. 

The  State  and  EPA  will  develop  a  system 
of  communication  sufficient  to  guarantee  a 
program  that  includes  the  items  described 
below: 

(a)  Each  agency  is  Informed  of  the  cur- 
rent compliance  status  of  subject  source* 
in  the  State  of  South  Carolina; 

(b)  Prior  EPA  concurrence  is  obtained 
on  any  matter  Involving  Interpretation  of  40 
CFR  52.21  (including  unique  questions  of 
applicability  of  the  standards); 

(c)  Immediate  notification  is  provided  to 
the  State  upon  tbe  submittal  of  eompleted 
PSD   application   by   any  source  owned   or 
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operated  by  the  United  bt:.'p'    v.  Kh))  t.s  ln-i 
vated  In  the  State:  and 

(d)  Enforcement  action;  luniudnig  re- 
quests for  Information  and  eiUorcenient  ac- 
tions based  thereon)  already  initiated  by 
EPA  prior  to  this  deiepatlon  >!iali  bp  com- 
pleted by  EPA. 

A  notice  announcing  thiti  delegation  will  be 
published  In  the  Federal  Register  In  the 
near  future.  The  notice  will  state,  among 
other  things,  that.  etTective  Immediately,  all 
reports  required  pursuant  to  NSPS., 
NESHAPS,  and  PSD  by  sources  located  in  the 
State  of  South  Carolina  should  be  submitted 
•o  the  Office  of  Environmental  Quality  Con- 
trol, South  Carolina  Department  of  Health 
and  Environmental  Control.  2600  Bull  Street. 
Columbia,  South  Carolina  29201.  Any  such 
reports  which  have  been  or  may  be  received 
by  EPA,  Region  IV  will  be  promptly  trans- 
mitted to  the  State  agency 

Since  this  delegation  is  effective  iuuuedi- 
•tely,  there  is  no  requirement  that  the  State 
notify  EPA  of  its  acceptance.  Unless  EPA  re- 
ceives from  the  State  written  notice  of  ob- 
jectives within  10  days  from  the  date  of 
receipt  of  this  letter,  the  State  win  be  deemed 
to  have  accepted  all  of  thf  tei-ms  of  the 
delegation. 

SlDcerPlv  vonr- 

Jack  E.  Ravan. 
Regional  Administrator 

Therefore,  pursuant  to  the  authority 
delegated  to  him  by  the  Administrator, 
the  Regional  Administrator  notified  the 
Deputy  Commissioner  of  the  Office  of 
Bnvironmental  Quality  Control  on  Octo^ 
ber  19,  1976,  that  authority  to  implei 
ment  and  enforce  Prevention  of  Signif- 
icant Deterioration  (PSD),  New  Source 
Performance  Standards  (NSPS),  and 
Natlcmal  Emission  Standards  for  Haz- 
ardous Air  PoUutants  (NESHAPS)  wax 
delegated  to  the  State  of  South  Carolina. 

Copies  of  the  request  for  delep;ation  of 
authority  are  available  for  public  in- 
spection at  the  Environmental  Protec- 
tion Agency,  Region  rv  Office.  345  Court- 
land  Street,  NE..  Atlanta,  Georgia  30308. 

Effective  inunedlately,  all  reports  re- 
quired pursuant  to  the  delegated  Preven- 
tion of  Significant  Deterioration  (PSD), 
New  Source  Performance  Standards 
(NSPS).  and  National  Emission  Stand- 
ards for  Hazardous  Air  Pollutants  (NES- 
HAPS) should  not  be  submitted  to  the 
EPA  Region  IV  Office,  but  Instead  should 
be  submitted  to  the  l^at«  agency  at  the 
foUowlng  address: 

OAoa  of  Environmental  Quality  Control,  De- 
partment of  Health  and  EnvlronmentaB 
Control,  aeoo  Bull  Street.  Columbia,  South 
Carolina  29201 . 

Applications  for  PSD,  NSPS,  and 
NESHAPS  review  In  process  at  the  time 
of  this  delegation  shall  be  processed 
through  to  completion  by  the  EPA  Re- 
gion IV  Office. 

(Sees.  101,  110.  Ill,  112,  301,  Clean  Air  Act.  m 
•mended  (42  UJS.C.  1867, 1867c-9, «,  7,  g.) ) 

Dated:  January  11.  1977. 

John  A.  Lrtlb,      I 
Actino  Reoional  AdnUnistratcr. 

|FR  Doc  77-1971  Kled  1-21-77,8:46  am) 


NOTICES 

I FEIL  674-6 1 

ENVIRONMENTAL  HEALTH  ADVISORY 
COMMITTEE  STUDY  GROUP  ON  MUTA- 
GENICITY TESTING  I 

Meeting  ' 

Notice  is  hereby  given  thai  b.  nieeiing 
of  the  Study  Group  on  Mutagenicity 
Testing  of  the  Science  Advisory  Board's 
Environmental  Health  Advisory  Com- 
mittee will  be  held  at  9:00  a.m.  on 
February  10,  1977  in  Conference  Room 
A  "Room  1112),  Crystal  Mall  Building 
No.  2,  1921  Jefferson  Davj>  Highway. 
Arlington,  Virginia. 

The  purpose  of  tlie  meetuig  wih  be  (1  > 
to  review  and  comment  on  the  scientific 
iispects  of  further  revisions  of  portions 
of  draft  EPA  Guidelines  for  the  regis- 
tration of  pesticides  relating  to  muta- 
genicity testing  and  (2)  to  discuss  ap- 
proaches presently  contemplated  by  the 
Agency  for  the  evaluation  of  test  data 
relating  to  mutagenicity. 

The  meeting  will  be  open  to  the  pub- 
lic. Any  member  of  the  public  wishing 
to  attend  or  submit  a  paper  should  con- 
tact the  Secretariat,  Science  Advisory 
Board  <A-10l),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460,  by  c.o.b.  February  7.  1977.  Please 
c.il!  M<;.  Carol  Luszcz  on  <703)  557-7720 

Thomas  D.  Bath, 
Staff  Director 
Scienci'  Adtyiooru  Board, 

January  17, 1977. 

i  F'R  Doc. 77-2178  Filed  1    21   77,8:45  am) 


FEDERAL  MARITfME  COMMISSION 

ARMADORES   REGINA   MAGNA   S.A. 
Order  of  Revocation 

In  the  matter  of  Certificate  of  financial 
responsibility  for  indemnification  of 
tiassengers  for  nonperformance  of  trans- 
portation No.  P-132.  Armadores  Reglna 
Magna  S.A.,  trading  as  Chandris 
Cruises,  c/o  Chandris  (London)  Services 
Ltd.,  5  St.  Helen's  Place,  Bishopsgate. 
London  EC3A  6BJ,  England. 

Whereas,  Armadores  Reglna  Magna 
S.A.  trading  as  Chandris  Cruiser  has 
ceased  to  operate  the  passenger  vessel 
Reglna  Magna  to  and  from  United  States 
ports. 

It  is  ordered.  That  Certificate  i  Per- 
formance) No.  P-132  Issued  to  Arma- 
dores Reglna  Magna  S.A.  trading  as 
Chandris  Cruises  covering  the  REGINA 
MAGNA  be  and  Is  hereby  revoked  ef- 
fective January  14, 1977. 

It  is  further  ordered.  That  a  copy  of 
this  Order  be  published  in  the  Fedeiui. 
Register  and  served  on  certlficant. 

By  the  Commission,  January  14,  1977. 

nuMCis  C.  HTTunr,  • 
Seeretmrp. 

ITODoc.77-21 10  Filed  i -21  77:8-46  am) 


CHICAGO   REGIONAL  PORT   DISTRICT 
Notice  of  Agreements  FHed 

Notice  is  hereby  given  that  the  fol- 
lowing agreements  have  been  filed  with 
the  Commission  for  approval  pursuant 
to  section  15  of  the  Shipping  Act,  1916. 
as  amended  '39  Stat.  733.  75  Stat  7^?. 
4e  U.S.C.  814). 

Interested  parties  may  inspect  and  ob- 
tain a  copy  of  the  agreements  at  tat 
Washington  office  of  the  Federal  Mari- 
time Commission,  1100  L  Street,  N.W  . 
Room  10126;  or  may  inspect  the  agree- 
ments at  the  Field  Offices  located  at  New- 
York,  N.Y..  New  Orleans,  Louisiana.  San 
Francisco,  California,  and  Old  San 
Juan,  Puerto  Rico.  Comments  on  such 
agreements.  Including  requests  for  hear- 
ing, may  be  submitted  to  the  Secretaii- 
Federal  Maritime  Commission,  Wash- 
ington, D.C.  20573,  on  or  before  Feb- 
ruary 14,  1977.  Any  person  desiring  a 
hearing  on  the  proposed  agreement-'- 
shall  provide  a  clear  and  concise  state- 
ment of  the  matters  upon  which  thev 
desire  to  adduce  evidence.  An  allegatioi; 
of  discrimination  or  unfairness  shall  be 
accompanied  by  a  statement  describing 
the  discrimination  or  unfairness  with 
particularity.  If  a  violation  of  the  Act 
or  detriment  to  the  commerce  of  the 
United  States  is  alleged,  the  statement 
shall  set  forth  with  particularity  the 
acts  and  clreumstonces  said  to  constitute 
such  violation  or  detriment  to  commerce 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreements  (as  Indicated  hereinafter) 
and  the  statement  should  indicate  thai 
this  has  been  done. 

Notice  of  Agreement  Filed  by 

Maxim  M.  Cohen,  Oeneral  Manager,  Ciiitaj.. 
Regional  Port  District,  Butler  Drive — Lake 
Calumet  Harbor,  Chicago,  IlllnoLs  60633 

Agreement  No.  T-3401,  between  the 
Chicago  Regional  Port  District  (Porti 
and  Transoceanic  Terminal  Corporation 
(TOT),  provides  for  the  Port's  10-yeai 
lease  to  TOT  of  certain  premises  of  Lake 
Calumet,  Chicago,  nitnols,  to  be  used  for 
the  purpose  of  c^ieratlng  a  ship,  barge, 
railroad  and  truck  terminal  and  ware- 
house thereon,  and  handling  goods  and 
merchandise  In  connection  therewith. 

As  compensation,  TOT  shall  pay  Port 
$54,500.00  per  annum  the  first  60  months 
and  thereafter,  $57,225.00  per  annum.  In 
addition  to  the  fixed  rent,  TOT  shall  paj 
Port  an  annual  volume  usage  charge 
equal  to  50  percent  of  the  dockage  and 
wharfage  collected  for  tcwmage  handled 
at  the  transit  shed  located  on  the  leased 
premises,  up  to  a  maximum  of  $10,000 
per  annum.  All  charges  are  to  be  those 
assessed  under  the  Port's  tariff. 

Agreement  No.  T-3401-1,  between  TOT 
and    Calumet    Barge    Terminal,    Inc 
(CBT)  Is  an  assignment  of  lease  where- 
by TOT  in  retiun  for  the  consideration 
of  $1.00.  assigns  to  CBT  those  premises 
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leased  to  TOT  imder  FMC  Agreement 
No.  T-3401. 

By   Order   of   the   Federal   Maritime 
Commission. 

Dated :  January  18,  1977. 

Francis  C.  Hurnky, 
Secretary. 

jFR  Doc.77-2108  Fil^  l-21-77;8:45  am] 


HELENIC   MEDITERRANEAN   LINES  CO. 
LTD. 

Order  of  Revocation 

In  the  matter  of  certificate  of  financial 
responsibility  for  indemnification  of  pas- 
sengers for  nonperformance  of  transpor- 
tation No.  P-lll.  The  Hellenic  Mediter- 
ranean Lines  Co.  Ltd..  (The  Hellenic 
Mediterranean  Lines),  Electric  Railway 
Station  Building,  P.O.  Box  57,  Piraeus. 
Greece. 

Whereas,  The  Hdlenic  Mediterranean 
Lines  Co.  Ltd.  (The  Hellenic  Mediter- 
ranean Lines)  has  ceased  to  operate  the 
passenger  vessel  Aquarius  to  and  from 
United  States  ports;  and 

Whereas,  Certificate  (Performance' 
No.  P-lll  issued  to  The  Hellenic  Medi- 
terranean Lines  Co.  Ltd.  (The  Hellenic 
Mediterranean  Lines)  has  been  returned 
for  revocation. 

It  is  ordered.  That  Certificate  (Per- 
formance) No.  P-lll  covering  the 
Aquarius  be  and  Is  hereby  revoked  effec- 
tive January  14,  1977. 

It  is  further  ordered.  That  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  on  certiflcant. 

By  the  Commission.  January  14.  1977. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc. 77-2111  Filed  1-21-77:8:45  am] 


INDEPENDENT  OCEAN   FREIGHT 
FORWARDER  LICENSE 

Applicants 

Notice  is  hereby  given  that  the  follow- 
ing applicants  have  filed  with  the  Fed- 
eral Maritime  Commission  applications 
for  licenses  as  independent  ocean  freight 
forwarders  pursuant  to  Section  44(a)  of 
the  Shipping  Act,  1916,  (Stat.  552  and  46 
U.S.C.  841(b)). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director.  Bureau 
of  Certification  and  Licensing,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573. 

Gerson  M.  Joseph,  5263  SW  40th  Ave.,  Fort 
Lauderdale,  FL  33314. 

GCS  Charter  and  Shipping  Agency,  61  Broad- 
way, Suite  3029.  New  York.  NY  10006. 
Officer:  Robert  J.  McLean,  President. 

Suddath  Van  Llnee,  Inc..  P.O.  Box  6699.  Jack- 
sonville. FL  32205.  Officers:  A.  Q.  Bell,  Presi- 
dent; Richard  E.  Oehsler,  Vice  President: 
Michael  C.  Richardson,  Vice  President; 
Richard  H.  Suddath,  Chairman  of  the 
Board;  J.  B.  O.  HiU,  Vice  President;  Robert 
P.  Bartlett,  Secretary/Treasurer;  Robert  J. 
Price,  Controller;  JuUa  P.  Murray.  Assistant 
Secretary;  Barbara  S.  Suratt,  DlrecUw. 


Trimodal  Inc..  1346  Washington  Blvd.,  Stam- 
fortl.  CT  06902.  Officers:  BasU  B.  Jones, 
President  Ti-easurer;  Diane  Cuiffo,  Secre- 
tary: Olive  Chalner.  Vice  President. 

W.  p!  Whelan  Company,  International  Ter- 
minal. Detroit  Metropolitan  Airport.  De- 
troit. MI  48242.  Officers:  W.  P.  Whelau. 
President:  K.  J.  Whelan.  Secretary;  R.  B 
Golibart.  Vice  President;  C.  Pic:got.  Di- 
rector. 

Pedro  Qutros.  6215  W.  20th  Ave.  Apt.  221. 
Hialeali,  FL  33012. 

Norgen  Custom  Brokers.  Inc.,  161-15  Rock- 
away  Blvd..  Jamaica,  NY  11434.  Officers: 
Jose  E.  Kegron,  President:  Efrain  Negron, 
Vice  Pre--ident;  Carmen  McConnon,  Sec- 
retary Treasurer;  Spiro  E.  Efstathladis, 
Vice  President;  John  Oilligan,  Vice  Presi- 
dent. 

Ethel  E.  Brin.ion.  1601  West  Edgar  Road.  P.O. 
Box  653.  Linden,  NJ  07036. 

Herbert  Miles  Prank,  170  Broadway.  =815. 
New  York.  NY. 

By  the  Federal  Maritime  Commission. 

Dated:   January'  17,  1977. 

Francis  C    Hurney. 

Secretary. 

!FR  Doc  77-2109  Filed  l-21-77;8:45  am] 

FEDERAL  POWER  COMMISSION 

AMERICAN  ELECTRIC  POWER  SERVICE 
CORP. 

i  Docket   No.  ER77-143i 

Changes  in  Rates  and  Charges 

January  13.  1977. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
January  11.  1977.  tendered  for  filing  on 
behalf  of  its  affiliate,  Indiana  k  Michi- 
gan EHectric  Compjanj'  (Indiana  Com- 
pany ,  Modification  No.  7  dated  Decem- 
ber 15.  1976.  to  the  Operating  Agreement 
dated  June  1.  1968,  between  Indiana  & 
Michigan  Electric  Company  and  Central 
Illinois  Public  Service  Company,  desig- 
nated I  &  Ms  Rate  Schedule  FPC  No. 
67. 

Section  1  of  Modification  No.  7  pro- 
vides for  an  increase  in  the  Demand 
Charge  for  Short  Term  Power  from  $0.50 
to  $0.60  per  kilowatt  per  week  and  Sec- 
tion 4  provides  for  an  increase  In  the  De- 
mand Charge  for  Limited  Term  Power 
from  $2.75  to  $3.25  per  kilowatt  per 
month.  Section  2  of  Modification  No.  7 
provides  for  an  increase  in  the  transmis- 
sion charge  for  third  party  Short  Term 
Power  transactions  from  $0,125  per  kilo- 
watt per  week  to  $0.15  per  kilowatt  per 
week  and  Sectirai  5  provides  for  an  in- 
crease in  the  transmission  charge  for 
third  paity  Limited  Term  transactions 
from  $0.55  per  kilowatt  per  month  to 
$0.65  per  kilowatt  per  month,  both  sched- 
ules proposed  to  become  effective  Jan- 
uaiT  8.  1977. 

The  Companj-  states  that  since  the  use 
of  Short  Term  and  Limited  Term  Power 
cannot  be  accurately  estimated,  it  is  im- 
possible to  estimate  the  increase  in  rev- 
enues resulting  from  the  Modification. 

The  Company  states  that  copies  of  the 
filing  were  served  upon  Central  Illinois 
Public  Sei-vice  Company,  the  Public  Serv- 
ice Commission  of  Ind^uia,  the  Mlchlcran 
Public  Service  Commission  and  the  Il- 
linois Commerce  Commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  appUcation  should  file  a  peti- 
tion to  intervene  or  protest  with  the  Fed- 
eral Power  Commission.  825  North 
Capitol  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  §§  1.8  and  1.10 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CPR  1.8,  1.10).  All 
such  petitions  or  twDtests  should  be  filed 
on  or  before  February  2.  1977.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Any  person  wishing  to  become  a 
party  must  file  a  petition  to  Intervene. 
Copies  of  this  application  are  qn  file  with 
the  Commission  and  are  available  for 
public  inspection. 

KENNtTTH  F.  Plumb. 

Secretary. 

|FR  Doc  77-2011  Filed  1-21-^7:8:45  am| 


(Docket  No.  RP76-10.   (PGA)  1 

ARKANSAS   LOUISIANA  GAS  CO. 

Pipeline  Rates:  Settlement 

January  12.  1977. 

On  Jul>'  26,  1976.  Arkansas  Louisiana 
(Arkla)  filed  a  revised  settlement  pro- 
posal which  would  dispose  of  all  Issues 
in  the  above-referenced  proceeding.  The 
revised  settlement  incorporates  certaui 
changes  to  the  previous  settlement  cer- 
tified on  February  25.  1976,  by  the  Pre- 
siding Judge  to  the  Commission.  For  the 
reasons  set  forth  below,  the  Commission 
shall  accept  and  approve  the  revised  pro- 
posed stipulation  and  agreement. 

This  proceeding  was  initiated  on  Sep- 
tember 15,  1975,  when  Arkla  tendered 
for  filing  an  increase  in  rates  to  be  effec- 
tive November  1,  1975,  which  would  add 
$5,700,000  annually  to  company  revenues 
for  jurisdictional  sales  and  service  based 
c«i  the  12-month  period  ended  Jime  30, 
1975,  as  adjusted.  This  filing  proposed  to 
increase  the  price  of  gas  to  the  cme  cus- 
tomer served  imder  Rate  Schedule  X-26. 
Cities  Service  Gas  Company  ((Titles) .  The 
filing  also  included  a  proposed  purchased 
gas  adjustment  clause  in  order  to  permit 
the  pass-on  of  increases  in  purchsised 
gas  costs  to  Cities  in  accordtmce  with 
Commission  regulations.  By  order  issued 
October  31,  1975.  the  Commission  sus- 
pended for  one  day  Arkla's  PGA  clause 
applicable  to  (titles,  allowed  it  to  become 
effective  on  November  2,  1975,  subject  to 
reftmd,  and  set  the  matter  for  hearing. 
The  CommissiOTi  also  granted  Cities"  pe- 
tition to  intervene  in  the  proceeding. 
Subsequently,  the  Commission  instituted 
an  investigation  into  the  operation  of 
Arkla's  effective  PGA  imder  its  G-2  rate 
schedule  and  consolidated  the  investiga- 
tion with  the  Docket  No.  RP76-10  pro- 
ceeding. Arkla's  rate  proceeding  in 
Docket  No.  RP76-10  is  still  pending  for 
hearing  and  is  not  affected  by  the  pres- 
ent settlement,  which  pertains  only  to 
Arkla's  PGA  clauses  under  Rate  Sched- 
ules X-26  and  G-2. 

Following  settlement  conferences  at- 
tended by  representatives  oi  Arkla,  Cities. 
and  the  Commission  staff,  a  ix-oposed 
Settlement  Agreement  was  submitted  to 
the  Presiding  Judge,  who  certified  It  to 
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tlie  Cotnnussicm  on  February  25, 1976.  On 
Iifarch  24,  1976,  the  staff  submitted  com- 
ments in  support  of  the  i»tiposed  settle- 
maott  However,  on  July  15, 1976,  the  staff 
advlsecl  the  Commission  that  upon  fur- 
ther review  the  staff  believed  certain 
provlsi<»)s  contained  In  the  settlement 
were  not  consist^it  with  the  Commis- 
sion's applicable  POA  orders,  Nos.  452 
and  452-A.  In  li«;ht  of  Its  objections,  the 
staff  requested  the  Commission  to  defer 
ruling  on  the  settlement  agreement 
pending  further  agreement  discussion 
among  the  parties. 

Following  further  discussion.  Arkla 
submitted  for  ming  on  July  26,  1976,  a 
revised  settlement  agreement  and  related 
revised  and  substitute  tariff  sheets.'  The 
modified  settlement  agreement  Incorpo- 
rate certain  changes  to  the  previous 
agreement  Including  an  adjustment  to 
Arkla's  base  cost  of  gas  to  reflect  the 
elimination  of  certain  company-owned 
production.  It  provides  for  the  inclusion 
in  the  base  cost  of  gas  for  POA  pur- 
poses the  following:  (1)  the  net  of  non- 
concurrent  exchange  gas  transactions  in 
Account  806;  (2)  the  net  of  storage  gas 
transactions  in  Accounts  808  and  809; 
(3)  system  wide  cost  of  purchased  gas; 
and  (4)  production  from  post  October  7, 
1969,  leases  and  new  wells  and  old  leases 
priced  on  area  or  nationwide  rates.  The 
effect  of  these  changes  would  reduce  the 
base  cost  of  purchsised  gas  from  26.56« 
per  Mcf  to  26.08<'  per  Mcf  as  of  June  30, 
1975. 

Public  notice  of  the  revised  settlement 
agreement  filing  was  Issued  on  October 
22,  1976,  providing  for  cmnments  by  In- 
terested parties  to  be  submitted  cm  or 
before  November  17,  1976.  On  Novem- 
ber 17,  1976.  the  staff  filed  comments 
reeommendliig  that  the  agreement  be 
approved  and  adopted. 

JJpoa  review  of  the  entire  record  in  this 
proceeding,  the  Ccmunlsslon  finds  that 
the  settlonent  agreement  represents  a 
reasonable  resolution  of  all  issues  In  this 
proceeding.  Accordingly,  the  proposed 
revised  Stipulation  and  Agreement  shall 
be  Incorporated  herein  by  reference,  and 
Shan  be  ai^roved  and  adopted. 

Tfie  Commission  orders: 

(A)  The  revised  Stipulation  and  Agree- 
ment filed  by  Aj±la  on  July  26,  1976.  Is 

*  Incorporated  herein  by  reference,  and  Is 
Improved  and  adopted. 

(B)  Arkla's  previously  designated  tariff 
sheets  are  hereby  accepted  for  filing  and 
made  effective  as  of  November  2.  1975. 

(C)  Within  15  days  from  the  date  of 
this  order  Arkla  shaU  refund  to  Cities 
•n  amounts  collected  In  excess  of  the 
rates  determined  in  accordance  with  the 
tenns  of  the  settlement  agreement  herein 
approved,  together  with  Interest  at  the 
rate  of  9  percent  per  annum.  Arkla  shall 
thereafter  submit  a  report  of  the  refunds 


and  interest  together  with  a  release  from 
Cities. 

(D)  This  order  Is  without  prejudice  to 
any  flndlngB  or  ordns  which  have  beeh 
made  or  which  may  hereafter  be  made 
by  the  Commlssl<m,  and  Is  without  prej- 
udice to  any  claims  or  contentions  whidi 
may  be  made  by  the  Commission,  its 
Staff  or  any  party  or  person  affected  by 
this  order  in  any  proceeding  now  pending 
or  hereafter  instituted  by  or  against 
Arkla  or  any  person  or  party. 

(E)  Upon  compliance  by  Arkla  wiHi 
the  terms  of  this  order,  this  proceeding 
shsdl  be  terminated. 

(P)  The  Secretary  shall  cause  prompt 
publication  of  this  order  to  be  made  In 
the  Federal  Register. 

By  the  Commission.  I 

Kenneth  F.  Plumb. 

Secretary. 

\TR  Doc  77-1976  Filed  1-21-77:8:45  am] 


iPlnt  RevLsed  Sheet  Nos.  12A.  12B,  12C, 
ISD  and  Original  Sheet  No.  12E  to  First  Re- 
TlMd  Volume  No.  1;  Substitute  Third  Re- 
TlMd  Sbaet  No.  186,  SutMU-tute  First  B«vlaad 
SbMk  1*08.  189,  187  and  188.  and  Sutatltoto 
Ortt^nal  SbMi  Nos.  188A.  188B,  and  1880  to 
Ortglnal  Volnine  No.  3. 


1  Docket  No.  CP77-ll4i 
ARKANSAS  OKLAHOMA  GAS  CORP.,  ET  A^.. 


Application 

January  U.  1977. 

Take  notice  that  on  Januai-y  4,  1977, 
Arkansas  Oklahoma  Gas  Corporation 
(Ark-Okla),  115  North  12th  Street,  Fort 
Smith,  Arkansas  72901,  Mississippi  River 
Transmission  Corporation  (MlssisslppD , 
9900  Clayton  Road,  St  IjOuLs,  Missouri 
63124,  and  Arkansas  Louisiana  Gas  Com- 
pany (Arkla) ,  P.O.  Box  1734,  Shreveport, 
Louisiana  71151,  filed  a  joint  applica- 
tion pursuant  to  Section  7(c)  of  the  Nat- 
ural Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  trl-party  exchange  of  natural  gas 
among  Ark-Okla,  Mississippi  and  Arkla, 
all  as  more  fully  set  forth  in  the  applica- 
tion which  is  on  file  with  the  Commission 
and  open  to  public  Inspection. 

It  Is  stated  that  Ark-Okla  presently 
serves  five  communities  on  its  eastern 
system  in  Randolph  ctnd  Clay,  (bounties, 
Arkansas,  with  gas  piuxhased  frcxn  Mls- 
sissippL  It  Is  further  stated  that  in  1973. 
Ark-Okla  reached  the  Ctmtract  Demand 
it  has  under  its  Service  Agreement  with 
Mississippi,  and  Mississippi  continues  to 
be  Tuiable  to  Increase  Ark-Okla's  Con- 
tract Demand.  Ark-Okla  proposes  to  al- 
leviate this  shortage  in  its  eastern  opera- 
tions by  means  of  a  three-company  es- 
change  wherein  Ark-Okla  would  deliver 
up  to  1,000  Mcf  of  gas  per  day  from  Its 
U.SA.  No.  1-8  Well  in  Sebastian  County, 
Arkansas  to  Arkla,  which  would  deliver 
equivalent  volumes  to  Mississippi  at  Its 
Sherrlll  connection  in  Jefferson  County, 
Aricansas.  Kffississippi,  it  Is  stated,  would 
deliver  equivalent  amoimts  of  gas  on  a 
beet-efforts  basis  to  Ark-Okla  at  an  exist- 
ing delivery  point  near  Pocahant«s, 
Arkansas. 

The  Applicants  state  that  they  Intend 
the  transaction  to  be  a  straight  gas-far- 
gaa  exchange  with  no  monetary  com- 
pensation being  paid  by  or  to  any  party. 
It  Is  also  stated  that  Ark-Okla  would  be 

responsible  for  the  cost  of  any  addlUoaal 
facilities  required  to  effect  the  exchanfe. 


It  is  asserted  that  the  agreement 
would  become  effective  on  the  date  of 
first  delivery  and  would  continue  for  an 
Initial  period  of  two  years,  being  ex- 
tended on  a  year-to-year  basis  there- 
after. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before 
February  1,  1977,  file  with  the  Federal 
Power  Commission,  Washington,  B.C. 
20426.  a  petition  to  Intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
as  CFR  157.10).  All  protest*  filed  With 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to . 
be  taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file 
a  petition  to  mtervene  In  accordance . 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  CcHiunlssion  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  belore  the  (Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  Is  required  by  the  pub- 
lic convenience  and  necessity.  If  a  peti- 
tion for  leave  to  Intervene  is  timely  filed, 
or  if  the  Comnyssion  on  its  own  motion 
believes  that  a  formal  hearing  is  re- 
quired, fiu-ther  notice  of  such  hearings 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
luinecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  77-2029  Piled  l-21-77;8:45  am] 


ARKANSAS  POWER  &  LIGHT  CO. 

[Docket  Nos.  E-8071.E-8142,  E-8250.. 
ER76-1101 


Filing 

January  13, 


1977. 


Take  notice  that  on  December  28,  1976, 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  sheets  revis- 
ing the  compliance  report  filed  pursuant 
to  the  Order  issued  November  15,  1976. 
approving  a  Settlement  Agreement 
reached  in  the  above  numbered  dockets. 
AP&L  states  that  the  revised  data  sheets 
reflect  corrections  to  billing  for  service  to 
April  30,  1976  which  was  corrected  on 
the  Present  Rate  but  not  on  the  Settle- 
ment Rate  or  Prior  Rate,  causing  the 
billings  on  each  of  the  two  latter  rates  to 
be  $750.00  less  than  applicable.  APIiL 
fiu-ther  states  that  the  amount  of  $777.37 
overpaid  to  Benton,  Including  Interest, 
will  be  added  to  their  next  billing. 


I 


FnCtAL  KOISTfl,  VOL  42.  NO.   15— MONDAY,  JANUARY  34,   1977 


NOTICES 


4193 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Ci4>lt(A 
Street,  N.E.,  Washington.  D.C.  20426,  in 
accordance  with  §S  1.8  and  1.10  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8.  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  25,  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  P.  Plumb. 

Secretary. 

[PR  Doc.77-1987  Piled  l-21-77;8:45  a.m  ] 


[Docket  No.  CP77-117i 

BACA  GAS  GATHERING  SYSTEM,   INC. 

Application 

January  11,  1977. 

Take  notice  that  on  January  5.  1977, 
Baca  Gas  Gathering  System,  Inc.  (Ap- 
plicant> .  1200  Hartford  Building,  Dalla.'. 
Texas  75201,  filed  in  Docket  No.  CP77- 
117  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for  permis- 
sion and  approval  to  abandon  by  sale  to 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  all  of  its  plant,  equipment, 
rights-of-way,  franchises,  consents  and 
interests  in'natural  gas  contracts,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission  and 
open  to  public  insp>ection. 

Applicant  states  that  it  is  engaged  in 
the  transportation  and  sale  of  natural 
gas  in  interstate  commerce  by  means  of 
its  gas  gathering  system  in  Baca  County, 
Colorado,  which  gathers  and  transports 
gas  to  Morton  County,  Kansas,  where  it 
is  delivered  and  sold  for  resale  to  Pan- 
handle. Applicant's  sole  customer.  It  is 
further  stated  that  Applicant  has  been 
relatively  ineffective  in  acquiring  new 
gas  supplies  and  that  it  is  unlikely  that 
Applicant  will  be  able  to  acquire  supplies 
to  be  sold  and  delivered  to  Panhandle.  It 
is  asserted  that  the  abandoiunent  and 
sale  of  Applicant's  facilities  would  allow 
Panhandle  to  acquire  new  reserves  and 
to  stimulate  additional  drilling  in  the 
vicinity  of  the  pipeline.  It  is  fmlher  as- 
serted that  no  natural  gas  service  would 
be  terminated  or  interrupted  if  this 
abandonment  is  permitted  and  Panhan- 
dle's application  in  Docket  No.  CP77-91 
to  acquire  s£tid  facilities  Is  granted. 

Applicant  seeks  permission  and  ap- 
proval to  abandon  by  sale  to  Panhandle 
the  following: 

fa)  Equipment.  AH  of  Applicant's  plant 
and  equipment  consisting  ot  field  pipe- 
lines, field  compressor  statim  equip- 
ment, field  measuring  and  regulating 
equipment,  miscellaneous  equipment 
and  intangible  plant  costs. 

(b)  Rights-of-waV'  AniUcanfs  right, 
title  and  interest  In  and  to  fee  atmsikt  In- 
terests,   easements,   rights-of-way   and 


surface  leases  incidental  to  the  use  of  the 
aforementioned  equipment. 

(c)  Franchises  and  Consents.  AH  of 
Applicant's  franchises  and  consents  in- 
cidental to  that  of  a  gas  pipeline 
business. 

(d)  Applicant's  Contracts.  All  of  Ap- 
plicant's interest  in  (i>  gas  purchases 
contracts  with  producers  with  respect  to 
contract  acreage,  or  any  contracts  with 
producers  hereinafter  entered  into  in  the 
ordinary  course  of  business ;  (ii>  the  "Ir- 
rigation Gas  Contract"  dated  Jtily  1. 
1967.  between  Applicant  and  Baca  Irri- 
gation Gas  Co.:  (iii)  the  Gas  Contract 
between  Applicant  and  Panhandle  dated 
August  6.  1964.  as  amended:  (lv>  the 
'Anadarko  Contract."  which  is  a  gas 
processing  and  conditioning  agreement 
between  Applicant  and  AnadarkA  Pro- 
duction Company,  dated  April  1.  1967,  as 
amended. 

It  is  stalled  that  pursuant  to  a  sales 
agreement  dated  October  8,  1976,  Pan- 
handle would  pay  Applicant  $400,000  for 
the  facilities  pltis  a  sum  equal  to  all 
right-of-way  and  construction  costs 
paid  or  incurred  from  the  date  of  the 
sales  agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
ary 2,  1977,  file  with  the  Federal  Power 
Commission.  Washington,  D.C.  20426,  a 
petition  to  interv«ie  or  a  protest  in  ac- 
cordance with  the  reqvurements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the  Reg- 
ulations imder  the  Natural  Gas  Act  (18 
CFR  157.10) .  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  permission 
and  approval  for  the  proposed  abandon- 
ment are  required  by  the  public  conven- 
ience and  necessity.  If  a  petition  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  Is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
tumecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kennith  P.  PLtnCB, 

Secretary. 

(FR  Doc.77-2027  PUed  l-21-77;8:45  am] 


(Docket  Nos.  ERT6-t96  and  ER76-3961 
BANGOR  HYDRO  ELECTRIC  CO. 

Certification  of  Setttement  Agreement 
January  12,  1977. 
Take  notice  that  on  January  4,  1976. 
the  Presiding  Administrative  Law  Judge 
certified  to  the  Commission  for  its  dis- 
position a  proposed  settlement  agre^nent 
between  Bangor  Hydro  Electric  (Company 
and  Eastern  Maine  Electric  Ooopwrative. 
Inc..  the  only  inter\'enor  in  these  pro- 
ceedings, 'nie  proposed  settlement  agree- 
ment would  resolve  all  matters  between 
the  parties  in  these  prcweedings.  ITie  pro- 
posed settlement  rates  would  reduce  the 
originally  requested  aiuiual  rate  increase 
of  $175,838  (24  percent)  to  approximately 
$101,000  (14  percent)  for  service  to  the 
affected  wholesale  customers. 

Any  person  desiring  to  be  heard  as  to 
said  settlement  agreement  should  file 
comments  with  the  Federal  Power  Com- 
mission, 825  NOTih  Capitol  Street,  N.W.. 
Washington,  D.C.  20426,  on  or  before 
January  27,  1976.  Copies  of  the  settle- 
ment are  on  file  with  the  Commission  and 
are  available  for  public  Inspection. 

KESfNETH  F.  Plumb. 
Secretary. 


IFR  DvK- 


2028  Filed  1   21-77:8:45  am  | 


(Etocket  No.  CP77-961 
BLUE   DOLPHIN   PIPE   LINE  CO. 
Application  '' 

January  11.  1977. 

Take  notice  tlrnt  on  December  17, 1976. 
Blue  Dolphin  Pij)e  Line  Company  (Ap- 
jdicant) ,  P.O.  Box  2099,  Houston,  Texas 
77001,  fUed  in  Docket  No.  (7P77-96  an  ap- 
plication pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  §  157.7(c)  of  the 
Regulations  thereunder  (18  CFR  157.7 
(c) ),  for  a  certificate  of  public  conven- 
ience and  necessity  authorizing  the  con- 
struction, for  a  12-m(Xith  period  com- 
mencing January  1,  1977,  and  (H>eration 
of  facilities  to  make  miscellaneous  rear- 
rangements on  Its  system,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

The  stated  purpose  of  this  budget-type 
appUcation  is  to  augment  Applicant's 
ability  to  act  with  reasonable  dispatch  in 
making  miscellaneous  rearrangements 
which  would  not  result  in  any  material 
change  in  the  service  presently  rendered 
by  Applicant. 

Applicant  states  that  the  total  co.'^t  of 
the  proposed  facilities  would  not  exceed 
$10,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
31, 1977,  file  with  the  Federal  Power  Com- 
mission. Washington,  D.C.  20426,  a  peti- 
tion to  intervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Com- 
mission's  Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10) .  All  protests  fUed  with  the  Com- 
mission will  be  considered  by  it  in  deter- 
mining  the   appropriate   action   to   be 
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taken  but  will  not  serve  to  make  the 
Protestants  pculles  to  the  proceeding. 
Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  as  a  party 
In  any  hearing  therein  must  fUe  a  peti- 
"tUm  to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held  with- 
out further  notice  before  the  Commis- 
sion on  this  application  if  no  petition  to 
Intervene  Is  filed  within  the  time  re- 
quired herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
petition  for  leave  to  intervene  is  timely 
filed,  or  If  the  Commission  on  Its  own 
motion  believes  that  a  formal  hearing 
is  required,  further  notice  of  such  hear- 
ing wUl  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised.  It  will  be 
-unnecessary  for  Applicant  to  appear  or 
"be  represented  at  the  hearing. 

Kenneth  P.  Pluvb, 
Secretary. 

IFR  Doc.77-1991  Filed  l-21-77;8:45  tm] 


[Docket  No.  ER76-^6] 

BOSTON  EDISON  CO. 

Electric  Rates:  Acceptance  Subject  to 
Refund 

jAiruART  12,  1977. 

On  September  1,  1976.  Boston  Edison 
Oompany  (Edison)  tendered  for  filing 
Supplements  to  Third  Revised  Sheet  No. 
11  to  Rate  Schedule  FPC  Nos.  47.  48. 
49  and  51  (Revised  Rate  S-3A)  for  serv- 
loe  to  the  Towns  of  Concord,  Norwood, 
Heading  and  Wellesley  (Concord  et  al.) . 
SUson  states  that  the  purpose  of  the  fil- 
ing Is  to  reflect  revisions  in  the  base 
energy  charge  and  the  fuel  adjustment 
factor  contained  In  Edison's  fuel  ad- 
justment clause  filed  cm  January  2.  1976 
<a8  completed  on  January  30,  1976),  in 
response  to  Commission  Order  No.  517. 
Hie  tariff  sheets  which  Edison  here  pro- 
poees  to  supplement  were  accepted  for 
filing  and  suspended  untH  March  1. 1976. 
subject  to  refund  by  Commission  order 
issued  February  27,  1976.  The  tariff  was 
effective  for  the  locked-ln  p^od 
March  1.  1976.  through  July  23,  1976. 

Edison  requests  that  the  supplements 
be  made  effective  retroactively,  subject 
to  refund,  for  the  entire  locked-ln  pe- 
riod. Edison  states  that  it  win  refund  the 
difference  between  the  reventies  col- 
lected under  the  original  Order  No.  517 
flUng  and  the  revised  filing  upon  Issu- 
ance of  the  c:V}mmlsslon  order  accepting 
this  filing,  offset  by  amounts  Edison 
daims  are  owed  by  Concord  et  al.  due 
to  an  Inadvertent  underbilllng  of  No- 
vember 1975  fuel  adjustment  revenues. 

Edison  advises  that  the  base  cost  of 
fuel  has  been  changed  to  reflect  actual 
rather  than  estimated  1975  experience. 


The  base  cost  of  fuel  has  been  Increased 
from  15.4640  mUls/kWh  to  16.1490  mills/ 
kWh.  In  addition  to  increasing  the  base 
cost  of  fuel.  Edison  has  decreased  the 
energy  charges  In  the  present  rate  to 
reflect  the  lower  fuel  costs. 

The  proposed  revisions  result  in  a  re» 
duction  in  charges  of  $275,537  for  the 
locked-ln  period.  If  coupled  with  the  off- 
setting xmderbilling  in  fuel  adjustment 
revenues  of  $65,735,  the  net  refund  to 
the  four  customers  would  amount  to 
$209,802. 

Edison  states  that  the  changes  effected 
by  its  filing  are  consistent  with  certain 
recommendations  contained  in  inter- 
vener (Reading)  testimony  in  Docket 
No.  ER76-445.  Edison  indicated  that  the 
proposed  changes  will  simplify  the  issues 
in  that  docket,  and  are,  within  the  con- 
text of  an  Order  517  filing,  fair  and  rea- 
sonable. 

Notice  of  Applicant's  tendered  filing 
was  issued  on  September  23,  1976,  with 
protests  or  petitions  to  Intervene  due  on 
or  before  October  13, 1976.  On  October  13, 
1976,  the  Towns  of  Norwood,  Conford, 
and  Wellesley  (Towns)  filed  a  "Response" 
opposing  Edison's  filing  to  the  extent  It 
uses  underbUlings  as  an  offset  to  over- 
charges. On  November  3,  1976,  Edison 
filed  an  answer  to  the  "Response. " 

In  their  "Response,"  the  Towns  assert 
that  Edlston's  remedy  for  the  undercol- 
lection  is  with  the  S-3  proceeding,  Dock'et 
No.  E-8855,  rather  than  the  instant 
docket.  Edison  submits  that  the  present 
proceeding  is  the  appropriate  one  for  the 
issue  of  underbilllng  for  November  1975, 
that  the  matter  is  an  Integral  part  of  the 
September  1,  1976,  filing  and  should  be 
heard  and  decided  as  p&rt  of  that  filing. 
By  the  (^set  of  $65,735,  Edison  pro- 
poses to  recover  from  the  custcwners  the 
amoimt  by  which  fuel  clause  coUectione 
for  November  1975  were  below  the  level 
of  the  filed,  effective  rate. 

The  record  bIk>ws  that  Edison's  Re- 
vised Rate  S-3A  together  with  explana- 
tory testimony  with  respect  to  the  No- 
vember 1975  underbilllng,  wsis  received 
In  evidence  in  Docket  No.  ER76-445.  Any 
Questions  with  respect  to  Edison's  entitle- 
ment to  the  amoimt  sought  to  be  re- 
covered by  the  offset  should  be  addressed 
In  the  <mgoing  proceeding.  Edison  offers 
to  make  further  refunds  If  the  offset  is 
ultimately  foimd  to  be  wholly  or  partially 
unauthorized. 

Accordingly,  we  shall  accept  for  filing, 
subject  to  refimd,  the  revised  Rate  S-3A 
In  Docket  No.  ER76-445,  effective  for  the 
locked-ln  period  and  order  refunds,  of 
the  difference  between  the  amounts  cd- 
lected  under  the  original  Order  No.  517 
filing  and  the  amounts  that  would  have 
been  collected  imder  revised  Rate  S-3A, 
plus  Interest  at  9  percent  per  annum 
computed  on  the  gross  amount  of  the  re- 
fund, less  the  offset  proposed  by  Edison. 
The  Commission  finds:  Good  cause  ex- 
ists to  accept  Edison's  revised  Rate  S-3A 
as  described  above,  subject  to  refund, 
with  an  effective  date  of  March  1,  1971. 
Any  questions  with  respect  to  Edison^ 
entitlement  to  the  proposed  offset  for 
November  1975  underbUlings  should  be 
addressed  in  the  ongoing  proceeding. 


Ttie  Commission  orders : 

(A)  The  pr<^x)Ged  revised  Rate  S-3A 
is  hereby  accepted  for  filing  subject  to 
refund  In  the  ongoing  proceedings  effec- 
tive as  Of  March  1, 1976. 

(B)  Edison  shall  refund  the  difference 
between  the  amounts  collected  imder  the 
original  Order  No.  517  filing  and  the 
amoimts  that  would  have  been  collected 
under  revised  Rate  S-3A,  plus  interest 
at  9  percent  per  annum  computed  on 
the  gross  amount  of  the  refund,  less  the 
offset  proposed  by  Edison. 

(C)  Within  30  days  of  the  date  of  this 
Order,  Edison  shall  report  to  the  Ctom- 
mission  the  dates  and  amounts  of  re- 
fimds  paid  to  each  customer  affected  by 
the  revised  rate.  A  copy  of  such  report 
shall  also  be  furnished  to  each  State 
Commission  within  whose  jurisdiction 
the  wholesale  customers  distribute  and 
sell  electric  energy  at  retalL 

(D)  The  Secretary  shall  cause  prompt 
publication  of  this  order  to  he  made  In 
the  Federal  Register. 

By  the  Commission. 

Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  77-2034  Piled  1-21-77; 8: 45  am] 


[Docket  Nos.  E-0548  and  E-9549] 

CITY  OF  MISHAWAKA,  INDIANA,  ET  AL.  V. 
AMERICAN  ELECTRIC  POWER  CO.,  ET  AL. 

Offer  of  Settlement 

January  13,  1977. 

Please  take  notice  that  in  a  letter  dat- 
ed January  6,  1977,  addressed  to  Staff 
Counsel  In  the  captioned  Dockets,  coim- 
sel  for  Indiana  <&  Michigan  Electric 
Ctompany  (I«&M)  proposed  an  Offer  of 
Settlement  of  the  captioned  Dockets 
pursuant  to  §  1.18  of  tiie  CTommlssion's 
Rules  of  Practice  and  Procedure.  Ac- 
cording to  I<&M,  Its  Offer  of  Settlement 
disposes  of  an  of  the  Issues  In  the  cap- 
tioned Dockets.  Copies  of  I<&M's  letter 
of  January  6,  1977  said  tiie  attachments 
thereto  are  available  for  Inspection  in 
the  oflBces  of  the  (^cwnmission. 

Any  party  desiring  to  file  comments 
with  respect  to  the  Offer  of  Settlement 
may  do  so  and  all  such  comments,  ff 
any,  shall  be  filed  on  or  before  January 
26,  1977.  CTomments  so  filed.  If  any,  will 
be  considered  by  the  Commission  in  de- 
termining what  action  It  should  take  <m 
the  Offer  of  SettJen«it,  but  will  not 
serve  to  make  the  party  filing  such  com- 
ments an  Intervener  herein.  Perscxia 
wishing  to  become  parties  shall,  unless 
they  have  already  done  so,  file  a  petition 
to  Intervene. 

Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc   77-2015  Filed  1-21-77:8:46  am] 


1  Docket  No.  ffil77-73] 

THE  CLEVELAND  ELECTRIC 
ILLUMINATING  CO.,  ET  AL 

Supplements  to  Interconnection 
Agreement 

Jahuart  is.  1S77. 
Take  notloe  ttiat  on  November  sa.  1919, 
the  CAPCO  Group  filed  Appendices  S 
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and  4  as  supplements  to  Schedule  E  <rf 
the  CAPCO  Basic  Operating  Agreemoit 
dated  as  of  January  1,  1975  which  is 
filed  with  the  CTommlsslon  imder  the  fol- 
lowing Rate  Schedule  designations: 

Rate 
t  impar.y :  sched ti le 

The    Cievelaud    Eaectric    H- 

Uiminatii^g  Co FPC    No.     13 

Duqiiesne  Light  Co FPC     No.     14 

Ohio   Edison   Co FPC    No.    120 

Pennsylvania  Power  Co FPC     No.     29 

Tlie  Toledo  Edison  Co FPC    No.    2C 

Appendix  3  and  Appendix  4  to  Sched- 
ule E  of  the  CAPCO  Basic  Operating 
.'Vgreement  provide  the  basis  for  the 
determination  of  charges  applicnble  to 
Unit  Capacity  and  Energy  transactions 
by  the  CAPCO  member  companies  from 
Bruce  Mansfield  Unit  No.  1  and  Beaver 
Valley  Unit  No.  1,  respectively.  The  sen-- 
ices  and  compensation  for  Unit  Capskcity 
and  Energy  transactions  from  base  load 
CAPCO  Units  are  set  forth  generally  in 
Schedule  E,  with  specific  charges  frwn 
particular  CAPCO  Units  being  set  forth 
in  Appendices  to  Schedule  E  as  the  par- 
ticular Unit  comes  Into  commercial  op- 
eratiim.  It  is  requested  that  Appendix  3 
become  effective  on  April  5,  1976  and 
Appendix  4  become  effective  on  Octo- 
ber 1,  1976. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
subject  matter  of  this  Notice  should,  on 
or  before  February  4,  1977,  file  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  petitions  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commissicai's  Rules  of  Practice  and 
Procedure  (18  CPR  1.8  or  1.10).  All  pro- 
tests filed  with  the  Citommission  will  be 
considered  by  it  In  determining  the  ap- 
pr<«jriate  action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Pers<Mis  wishing  to  par- 
ticipate as  a  E>arty  in  any  hearing  therein 
must  file  petlticxis  to  Intervene  In  ac- 
cordance with  the  Commlssl<»i's  Rules. 
The  docimaents  referred  to  hwein  are  on 
file  with  the  Commission  and  are  avail- 
able for  public  Inspection. 

Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.77-2007  Filed  1-21-77:8:45  am) 


(Docket  No.  RP73-65  (PGA77-2)  1 
COLUMBIA  GAS  TRANSMISSION  CORP. 
Proposed  Changes  in  FPC  Gas  Tariff 
Jantjary  13.  1977. 
Take  notice  that  Columbia  Gas  Trans- 
mission Corporatiwi  (Columbia)  on  De- 
cember 29.  1976,  tendered  for  filing  pro- 
posed changes  In  its  FPC  Gas  Tariff. 
Original  Volimie  No.   1.  ITie  proposed 
changes  to  be  effective  February  1,  1977, 
provide  for  a  purchased  gas  adjustment 
to  reflect  Increased  costs  of  gas  pur- 
chased    from     pipeline     suppliers     of 
$48,211,562. 

Copies  of  the  filing  were  served  upon 
the  company's  Jurisdictional  customers 
and  interested  state  commissions. 


Any  persMi  desiring  to  be  hesuxl  or  to 
protest  said  flUng  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  Union  Center  Plaza 

Building.  825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  J5  1.8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  ( 18  CFR 
1.8  and  1.10>.  All  such  petitions  or  pro- 
tests should  be  filed  on  or  before  Janu- 
ary 28.  1977.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  he  taken,  but  will 
not  serve  to  make  protestante  parties  to 
the  proceedine.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commisison  and  are  available 
for  pubiy  niFpc-ction. 


TR  D... 


Kenneth  F.  Plumb, 

Secretary. 
198t3  Fi'.ed  1-21-77:8:45  ami 


[Dociiet    Nos     RI76-35,    CI76-804:    RI76-51, 
CI76-806;  RI76-42.  CI76-8021 

CONTINENTAL  OIL  CO.  ET  AL 
Special  Relief  Proceeding 

January  13,  1977. 
Background.  By  motion  of  November 
15,  1976.  as  amended  November  23,  1976, 
Getty  Oil  Company  (Getty)  requests 
permlsslcHi  to  reinstate  its  petition  for 
special  relief  filed  In  Docket  No.  RI76-42, 
which  was  previously  consolidated  by 
Commission  wder  of  April  28,  1976,  with 
applications  for  certificates  of  public 
convenience  and  necessity  and  special  re- 
lief of  Continental  Oil  Company  (Con- 
tinental) ,  Docket  No.  RI76-35,  and  Cities 
Service  Oil  Company  (Cities  Service), 
Docket  No.  RI76-51.  By  Commssion  order 
of  October  15,  1976,  Getty's  petitiwi  for 
special  relief  was  permitted  to  be  with- 
drawn at  its  request  and  its  Docket  No. 
RI76-42  was  severed  from  the  consolida- 
tion. Such  order  also  issued  Getty  a  tem- 
porary certificate,  subsequently  rejected 
by  Getty,  to  sell  the  gas  invcrived  at  the 
national  rate.  By  its  motion,  as  amended, 
C3etty  also  seeks  to  reconsoUdate  its 
special  relief  petition  with  Docket  No. 
Rr76-35,  et  al.  Getty  bases  its  request  on 
the  groimd  that  the  national  rate  i^ipU- 
cable  to  Its  gas  was  substantially  reduced 
by  Commission  Opinion  No.  770-A' 
issued  shortly  after  it  withdrew  its  peti- 
tion.'  Getty   asks    that   its   petition   be 


-  Opinion  And  Order  On  Rehearing  Modi- 
fying In  Part  Opinion  No.  770  And  Granting 
Petitions  For  Intervention,  Docket  No. 
RM76-14,  Issued  November  6.  1978.  which 
modified  Opinion  No.  770,  Opinion  And  Order 
Prescribing  Uniform  National  Rate  For  Sales 
Of  Natural  Gas  Dedicated  To  Interstate  Com- 
merce On  Or  After  January  1,  1973.  For  The 
Period  January  1,  1975.  To  December  31, 1976. 
Issued  July  27,  1976. 

'  Getty  states  that  If  its  motion  is  granted, 
it  will  withdraw  its  rejection  of  a  temporary 
certificate  of  public  conTenlence  and  neces- 
sity issued  It  by  the  OommJaaion  on  October 
15.  1976,  and  accept  such  certificate  pending 
disposition  of  its  petition  for  special  relief. 
Getty  states  that  deliveries  have  not  been 
initiated  under  this  certificate. 


deemed  a  petition  for  special  reUef  at  the 
rates  sought  by  Continental  and  Cities 
Service.  It  further  states  that  if  re- 
admitted to  Docket  No.  RI76-35  et  al.,  it 
would  take  the  record  as  it  finds  it  and 
rely  on  the  evidence  presented  by  Con- 
tinental and  Cities  Service.  It  does  not 
request  further  hearing,  reopening  oi 
the  record,  or  opportunity  to  file  brie:-. 
It  adopts  the  position  and  argument.': 
contained  in  tlie  briefs  of  Continenial 
and  Cities  Service. 

In  a  response  to  Getty's  motion,  as 
amended,  filed  by  the  CommL^^sion  Staff 
on  December  8,  1976.  Staff  stated  it  had 
no  objection  to  the  granting  of  Getty's 
motion  provided  that  the  record  could  be 
reopened  for  the  limited  purpose  of  re- 
ceiving into  evidence  a  discounted  cash 
flow  analysis,  attached  to  Staffs  motion 
as  am  appendix,  along  with  the  motion 
Itself,  which  explains  that  analysis.  The 
motion  and  analysis  present  Staff's  rate 
recommendation  for  Getty's  gas.  129.72 
cents  per  Mcf,  as  opposed  to  a  160.0  cents 
per  Mcf  rate  which  It  recommends  for 
gas  from  (Continental  and  Cities  Service. 
Staff  states  that  this  difference  relates 
entirely  to  the  fact  that  Getty  received  a 
larger  advance  payment  than  Conti- 
nental and  Cities  Sen-ice.  which  makes 
a  difference  imder  Its  theoi-j-  of  the  case, 
and  that  Staff's  analysis  does  nothing 
more  thsm  restate  Its  discounted  cash 
flow  analysis  applicable  to  (Continental 
and  Cities  Service  (Staff  Exhibit  No.  17  > , 
with  the  different  advance  payment  put 
In.  Staff  further  states  that  it  Is  informed 
that  Getty,  Continental,  Cities  Service. 
Termessee  Gas  Pipeline  Company  (the 
purchaser) ,  and  Public  Service  Commis- 
sion of  the  State  of  New  York  have  no 
objection  to  this  procedure. 

On  another  matter.  Staff  moves  that 
the  certificate  doctets  involved  in  this 
proceeding  be  formally  consolidated 
herein.  In  this  connection  Staff  states: 

These  dockets  were  create  for  administra- 
tive purposes  after  the  other  dockets  were 
consolidated  and  set  for  bearing.  Tbla  is  a 
matter  of  admlnistrattve  convenience  only 
and  does  iK>t  affect  this  proceeding  in  any 
substantive  way. 

Discussion  and  Conclusions.  'We  are  in 
general  agreement  with  Getty's  and 
Staff's  motions.  'We  also  believe  the  cer- 
tificate dockets  should  be  consoUdated 
herewith  to  refiect  more  clearly  that  all 
aspects,  certificate  as  well  as  rate,  of 
the  applications  of  Oonttaental,  Cities 
Service,  and  Getty  are  befwe  the  Pre- 
siding Administrative  Law  Judge  for 
decision  and  disposition. 

Upon  full  consideration  of  this  mat- 
ter, and  it  appearing  that  there  be  no 
objection,  the  Commission  finds  that 
Staff's  and  Getty's  motions  should  be 
granted. 

The  Commission  orders  : 

(A)  Getty's  certificate  and  special  re- 
lief appUcatlon  filed  In  Docket  No.  Rn6- 
42  is  hereby  reconsoUdated  with  Conti- 
nental Oil  Company,  et  al.  Docket  No. 
RI76-35,  et  aL  Its  petition  for  Q>ecial 
relief  is  relnstltuted  and  deemed  to  be 
a  petition  f<xr  fecial  relief  at  the  rates 
sought,  and  on  the  evidence  presented  br 
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Coatinental  and  Cities  Service  in  RI76- 
35.  et  a1.  The  Presiding  Administrative 
Law  Judge  is  directed  to  consider  and 
determine  Getty's  certificate  and  special 
relief  application  concurrently  with 
those  of  Continental  and  Cities  Service 
in  Docket  No.  RI76-35,  et  al. 

iB>  The  Presiding  Administrative 
Law  Judge  is  hereby  directed  to  reopen 
the  record  in  Docket  No.  RI76-35,  et  al.. 
for  the  limited  purpose  of  receiving  into 
evidence  the  response  and  motion  filed 
iiertin  by  the  Commission  Staff  on  De- 
cember 8.  1976.  along  with  the  appendix 
theifeto. 

'C>  The  following  certificate  dockets 
are  hereby  consolidated  with  this  pro- 
ceeding : 

CI76-804     (Ck>ntLnental  Oil  Company » 
CI76-80S     (Cities  Service  OU  Company  i 
cr7e-80a     ( Getty  Oil  Company) 

By  the  Commission. 

Kenneth  P.  Plumb, 
Secretary. 

*||Tl  Doc  77-2043  Filed  l-21-77;8:45  am] 


(Docket  No.  ER77-133] 

CONNECTICUT  UGHT  &  POWER  CO. 
I  Purchase  Agreement 

January  13.  1977. 

Take  notice  that  on  January  3,  1977, 
the  Connecticut  Light  and  Power  Com- 
pany (CL&P)  tendered  for  filing  a  pro- 
posed Purchase  Agre^nent  with  Respect 
to  Various  Gas  Turbine  Units,  dated 
November  30,  1976  between  (1)  CLAP 
and  The  Hartford  Electric  Light  Com- 
pany (HELCO> .  and  (2)  Littleton  Elec- 
tric Light  and  Water  Department 
<LEL<{WD). 

CLfcP  states  that  the  Purchase  Agree- 
ment provides  for  a  sale  to  LEL&WD  of 
a  specified  percentage  of  capacity  and 
enengy  from  five  gas  turbine  generating 
units  (Norwalk  Harbor.  Devon,  South 
Meadow  10,  Middletown  and  Torrington 
"I^rmlnaD  during  the  period  fnwn  De- 
cfcmber  1.  1976  to  December  31.  1976 
together  with  related  transmission 
service. 

CUtP  states  that  questions  as  to 
LEL&WD's  Capability  Responsibility  Ob- 
ligation, under  the  terms  of  the  New 
England  Power  Pool  (NEPOOL)  Agree- 
ment, diuing  the  Term  of  this  Purchase 
Agreement  affected  the  amounts  of  gas 
turbine  capacity  that  could  be  purchased 
by  LEL&WD  and  thus  delayed  execution 
of  the  agreement  untU  a  date  which,  pre- 
vented the  filing  of  such  rate  schedule 
more  than  thirty  days  prior  to  the  pro- 
posed effective  date. 

CL&P  therefore  requests  waiver  of  the 
notice  requirement  pursuant  to  S  35.11 
and  requests  that  the  rate  schedule  filed 
herein  be  permitted  to  become  effective 
on  December  1, 1976. 

CL&P  states  that  the  capacity  charge 
for  the  proposed  service  was  a  negotiated 
rate,  the  monthly  transmission  charge 
is  equal  to  one-tw^th  of  the  annual 
average  unit  cost  at  transmission  serv- 
ice on  the  Northeast  Utilities  (NU)  sys- 
tem determined  In  accordance  with  §  13.9 
of     the     New     England     Power     Pool 


'  NEPOOL  >  Agreement  and  the  uniform 
rules  adopted  by  the  NESEHX>L  Executive 
Committee,  multiplied  by  the  number  of 
kilowatts  of  winter  capability  which 
LEL&WD  is  entitled  to  receive,  reduced 
to  give  due  recognition  of  the  payments 
made  by  LEL&WD  for  transmission  serv- 
ices on  intervening  systems,  and  the 
variable  maintenance  charge  was  arrived 
at  through  negotiations. 

CL&P  requests  an  effective  date  of  De- 
cember 1.  1976  for  the  LEL&WD  agree- 
ment. 

HELCO»has  filed  a  certificate  oi  con- 
ciu-rence  in  this  docket. 

CL&P  slates  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  Hartford.  Connecticut;  HELCO, 
Hartford,  Connecticut;  and  LEL&WD, 
Littleton,  Massachusetts. 

Any  pei-son  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  pe- 
'tition  to  intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Oapttol  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  §§  1.8  and  1.10 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8.  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  January  24,  1977.  Protests 
will  be  considered  by  the  Commission  in 
detemiining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceedings.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  interv«ie.  Copies  of  this 
application  ai-e  on  file  with  the  Commis- 
sion and  are  available  for  pulic  in.=ipec- 
tlon 

Kenneth  F.  Plumb. 

Secretary. 

[PR  DcK  77  2010 Piled  1-21-77:8:45  am] 


to  become  effective  on  November  1,  1976. 

HELCO  and  WMECO  have  filed  certif- 
icates of  concurrence  In  this  docket. 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  Hartford,  Connecticut: 
HELCO.  Hartford,  Cormecticut; 

WMECO.    West   Springfield,   Massachu- 
setts; and  VEC,  Johnson,  Vermont. 

CL&P  also  states  that  no  facilities  are 
to  be  installed  or  modified  in  order  to 
supply  the  service  to  be  furnished  under 
the  Amendment, 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  pe- 
tition to  intervene  or  protest  with  the 
Federal  Power  Commission.  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  §§  1.8  and 
1.10  of  the  Commission's  Rules  of  Prac- 
tice and  Procedure  (18  CFR  1,8,  1.10). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  January  24,  1977.  Pro- 
tests will  be  considered  by  the  Commis- 
sion in  determining  the  appropriate  ac- 
tion to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the  proceed- 
ings. Any  person  wishing  to  become  a- 
party  must  file  a  petition  to  Intervene. 
Copies  of  this  application  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc.77-2008  Piled  l-21-77;8:45  am] 


I  Docket  No.  HR77-1341 

CONNECTICUT   LIGHT  &  POWER   CO. 
Amendment  to  Purchase  Agreement 
January  13,  1977. 

Take  notice  that  on  January  3,  1977. 
the  Connecticut  Light  and  Power  Com- 
pany (CL&P)  tendered  for  filing  a  pro- 
posed Amendment  to  Purchase  Agree- 
ment with  respect  to  Various  Gas  Tur- 
bine Units  (ID  (Amendment) ,  dated  Oc- 
tober 1.  1976  between  (1)  CL&P,  the 
Hartford  Electric  Light  Company 
(HELCX))  and  Western  Massachusetts 
Electric  Comi>any  (WMECO).  and  (2) 
Vermont  Electric  Cooperative,  Inc. 
(VDC). 

CIj&P  states  that  the  Amendment  pro- 
vides for  a  change  tn  the  Percentages  cif 
Capability  t»  be  purchased  by  VEC  for 
the  period  from  April  1,  1976  to  Novem- 
ber 30,  1976  and  ext^ids  the  terms  of  the 
First  and  Second  Capability  Periods. 

Cli&P  states  that  although  the  partiee 
agreed  to  the  principals  of  the  First 
Capability  Period  at  an  early  date,  the 
details  of  the  Second  Capability  Period 
were  not  decided  until  a  date  which  pro- 
vented  the  execution  and  filing  of  the 
Amendment  with  the  Commission  until 
Uiisdate. 

~  Cli&P  requests  walvCT  of  the  notice  re- 
quirement pursuant  to  §  35.11  and  re- 
quests that  the  Amendment  be  permitted 


(Docket  No.  RP72-157  (PGA77-4)  ) 

CONSOLIDATED  GAS  SUPPLY  CORP. 
Proposed  Changes  in  FPC  Gas  Tariff 
January  13, 1977, 

Take  notice  that  Consolidated  Gas 
Supply  Corporation  (Consolidated)  on 
December  30,  1976  tendered  for  filing 
proposed  changes  in  its  FPC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  pursuant 
to  its  PGA  clause  for  rates  to  be  effective 
February  1.  1977.  The  proposed  rate  in- 
crease would  generate  $30.5  million  an- 
nually in  additional  jurisdictional  rev- 
enues. 

Consolidated  states  that  the  PGA  fil- 
ing was  triggered  by  rate  increases  filed 
by  Tennessee  Gas  Pipeline  Company, 
Texas  Eastern  Transmission  Corpora- 
tion, Transcontinental  Gas  Pipeline 
Corporation,  and  Texas  Gas  Transmis- 
sion Corporation,  all  for  effectiveness 
February  1. 1977. 

Consolidated  is  requesting  a  waiver  of 
any  of  the  Commission's  Rules  and  Reg- 
ulations in  order  to  permit  the  proposed 
rates  shown  on  Nineteenth  Revised  Sheet 
Nos.  8  and  9  to  become  effective  February 
1, 1977. 

Copies  of  this  filing  were  served  upon 
Consolidat«d's  jurisdictional  customers, 
as  well  as  interested  State  Commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition  to 
Intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  N.E..  Washington,  D.C.  20426,  in 
accordance  with  SS  1.8  and  1.10  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8,  1.10>.  All  such  peti- 
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tions  or  protests  should  be  filed  on  or 
before  January  28,  1977.  Protests  will  be 
considered  by  the  Commission  In  deter- 
mining the  appropriate  action  to  be 
taken,  but  wUl  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  beo(»ne  a  party  must 
file  a  petition  to  Intervene.  Cc^ies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

Kenneth  F.  Plumb, 
Secretary. 

|FR   Doc.77-2013   PUed    1-21-T7;8:46   am] 


[Docket  Ho.  BI77-201 

DORFMAN   PRODUCTION  CO. 

Petition  for  Special  Relief 

JuroiXT  13,  1S77. 

Take  notice  that  an  December  27, 1976, 
Dorfman  Production  Compcmy,  Operator, 
1848  MercantQe  Dallas  Bunding,  DaDas, 
Texas  75201.  lUed  a  petition  for  special 
relief  In  Docket  No.  RI77-30  pursuant  to 
!  3.76  <a  the  Commission's  General  PoUey 
and  Interpretations  (18  CFR  2.76) . 

Petitioner  seeks  authorisatiixi  to 
charge  65.94  eenta  per  Mcf  f<^  the  sale  ot 
gas  to  United  Oas  Pipe  Line  Company 
fran  16  wens  located  In  the  WIDoir 
Springs  Field,  Oregg  County,  Texas. 
Petitl(mer  also  seeks  auttiorlzalloQ  to 
charge  72.6842  cents  per  Met  toe  ^t^  sale 
of  gas  to  Texas  Eastern  Transmlsslcai 
Corporation  from  3  wells  located  In  the 
same  field.  In  conslderatloa  for  the  In- 
creased rates,  petitioner  proposes  to  per- 
f<niB  substantial  workovers  of  the  wells. 
Petitions  Is  currently  receivlBg  an  aver- 
age rate  oi  40  cents  per  Mcf  for  the  sub- 
ject gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  bef  <»«  February  4, 
1977,  file  with  the  Federal  Power  Cwn- 
mlsslon,  Washington,  D.C.  20426.  a  peti- 
tion to  Intervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8  OT  1.10).  All  protests 
filed  with  the  Commission  win  be  consid- 
ered by  It  In  determining  to  make  the 
protestants  parties  to  the  proceeding. 
Any  party  wishing  to  become  a  pcuty  to 
a  proceeding,  must  file  a  petition  to  In- 
tervene In  accordance  with  the  Commis- 
sion's Rules. 

Kenneth  F.  Plumb, 
Secretary. 

JPR  Doc.77-2009  PUed  1-21-77; 8:45  am] 


(Docket  No.  EB77-91 

EL  PASO  ELECTRIC  CO. 

Application 

January  12,  1977. 
Take  notice  that  on  January  3,  1977, 
El  Paso  Electric  Company  (Cbmpany) 
filed  a  petition  with  the  Federal  Power 
Commlsslcm  seeking  an  order  declaring 
that  the  Company,  as  a  resuK  of  the 
transaction  deserlbed  below,  wffl  not  In- 
volve the  issue  of  any  security,  or  as- 


sumption of  any  obligation  or  liability  as 
a  guarantor,  endorser,  sure^.  or  otlier- 
wise  in  respect  of  any  security  of  anothw 
person,  within  the  meaning  of  Sectkn 
204  of  the  Federal  Power  Act.  or  alter- 
natively, that  the  Commission  auth<Mlae 
the  Company  to  enter  into  the  transac- 
tion If  the  Oommission  ctMiclude^  that 
approval  under  Section  204  is  warranted. 

The  Company  Is  Incorporated  under 
the  laws  of  the  State  of  Texas  with  its 
prinoipal  business  office  at  ET  Paso,  Texas, 
and  is  engaged  in  the  electric  utility  busi- 
ness in  the  States  of  Texas  and  New 
Mexico  in  an  area  in  the  Rio  Grande 
Valley  extending  approximately  110 
miles  northwesterly  from  El  Paso  to  the 
CabaUo  Dam  in  New  Mexico  and  120 
mUes  southeasterly  from  El  Paso  to  Van 
Horn,  Texas,  with  a  population  of  ap- 
proximately 480,000  of  whcnn  356,000  re- 
side In  metropolitan  El  Paso. 

Ilie  Company  proposes  to  discontinue 
the  direct  purchase  and  storage  of  fuel 
cdl  Inventory,  which  ties  up  substantial 
amounts  of  the  C(Hnpany's  capltaL  In- 
stead, the  following  arrangement  Is  pro- 
posed: 

(a)  '  An  Independent  trust  (the 
•T^ust")  to  be  known  as  Big  Bend  Re- 
sources Trust  wffl  be  established  by-Brad- 
ford Trust  company,  a  New  York  corpo- 
ration, for  the  purpose  of  tnalrfng  p(^_ 

ments  to  the  supplier.  Southern  unitHi 
Ofl  Products  Company,  taking  title  to  the 
fuel  ofl  oo  ddlvoy,  paying  the  coat  of 
transportating  the  fnd  oil.  holding  ttie 
fuel  on  In  storage  and  selling  It  to  the 
Compfuoy  upon  request.  Bradford  Is  to  be 
creator  of  the  Trust. 

(b)  The  Company  and  the  Trust  wIU 
enter  Into  a  ten-year  Fuel  Supirfy  Agree- 
ment under  which  the  Trust  wffl  agree  to 
make  payments  of  the  purchase  price  for 
fuel  (A  delivered  and  to  pay  the  expenses 
related  to  the  transportation  thereof 
frtMn  point  of  delivery  to  the  storage 
facilities. 

(c)  Under  the  Fuel  Supply  Agreement 
the  Trust  wiU  agree  to  seU  fuel  <^  to  the 
Company  t^xju  request,  and  the  Com- 
pany will  agree  to  piut:hase  aU  of  the 
fud  on  owned  by  the  Trust  at  or  prior 
to  the  termination  of  the  Agreemaat  on 
December  31,  1986.  The  Company  wiU 
agree  to  pay  a  purchase  price  for  the 
fuel  on  equivalent  to  the  Trust's  costs  re- 
lated thereto.  The  Trust's  costs  wiU  in- 
clude the  purchase  price  paid  to  the 
supplier,  payments  made  In  respect  to 
transportation,  administration  expenses, 
taxes,  fees  of  the  Trustees  suid  costs  and 
expenses  Incurred  under  the  credit  ar- 
rangements between  the  Trust  and  the 
lenders.  The  purchase  price  to  the  Com- 
pany wffl  be  calculated  in  terms  of  a 
price  per  barrel  of  fuel  oil. 

(d)  The  Trust  wffl  issue  a  ten-year 
note  or  notes  to  institutional  investors 
in  the  amount  of  approximate^  $7  OOO  - 
000  which  wffl  be  placed  by  an  invest- 
ment banker.  Tliese  funds,  plus  addi- 
tiraial  funds  borrowed  by  the  Trust  from 
commercial  banks.  If  needed,  wffl  be'used 
to  purchase  the  Ccunpany's  present  In- 
ventory currently  valued  at  mppnai- 
mately  $7,000,000.  The  Trust  wffl  pur- 


chase the  Company's  existing  inventory 
at  the  OcMopany's  present  book  value. 
The  Trust  wiB  obtain  additional  funds 
as  required  to  flnance  future  oil  pur- 
chases by  Issuing  time  drafts  which  may 
be  "accepted"  by  bank  or  group  of  banks 
(bankers  acceptances).  The  Company 
wffl  not  guassntee  the  debt  securities 
Issued  by  the  "Frust. 

(e)  At  the  tennination  of  the  trans- 
action on  December  31,  1986.  the  Com- 
pany wffl  puvrtiase  the  remalnnig  fuel 
ofl  held  by  the  Trust  at  a  price  equal  to 
the  Trust's  cost  of  sucfi  fmei  ofl  plus  any 
unamortlaed  transaction  costs. 

(f )  The  Company  and  the  Trust  will 
also  enter  into  an  agreement  pursuant 
to  which  the  OcMnpany  wffl  grant  to  the 
Trust  the  Irrevocable  right  to  use  the 
storage  facilities  of  the  Company  cost 
free  for  the  purpose  of  storing  fuel  oU 
ddivered  for  the  aeeount  of  the  Trust 
untn  such  time  as  It  is  sold  to  the  Com- 
pany \mder  the  Fuel  Supply  Agreement. 

(g)  The  TrtBt  will  appoint  the  Cwn- 
pany  as  its  Agmt  tar  the  performance  of 
an  obUgatloDs  required  to  be  performed 
under  the  Vnei  Sopidy  Agreement  other 
than  paying  the  pondiaae  price  for  the 
/uel  oil.  paying  for  its  transportaOon. 
and  holding  the  accompcmylng  title 
thereto. 

The  Company  states  that  the  proposed 
arrangement  is  advantageous  to  it  for 
the  following  reasons : 

(1)  It  Immediately  frees  up  approxi- 
mately $7  mffllon  for  use  by  the  Com- 
pany; 

(2)  It  provides  a  relatively  Inexpen- 
sive source  of  funds  (possibly  less  than 
n<X7nal  bank  borrowings  over  a  ten-year 
period)  which  Is  supplemental  to  other 
financings  and  need  not  Impose  upon 
existing  lines  of  credit; 

(3)  It  dimtntshes,  by  the  amount  of 
this  financing,  the  itecessity  for  the 
Company's  line  banks  to  provide  funds 
under  existing  credit  lines,  which  is  at- 
tractive to  both  the  Company  and  Its 
banks;  and 

(4)  It  provides  the  Company  with  the 
fiexlbfflty  to  adjust  fuel  oU  reserves  up- 
ward or  downward  as  required. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appllcaticm  should  on  or  before  Janu- 
ary 28,  1977,  file  with  the  Federal  Power 
Commission,  Washington.  D.C.  20426 
petitions  to  Intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
COTnmisslon's  Rules  of  PracUce  and  Pro- 
cedure (18  CPR  1.8  or  1.10) .  AU  protests 
nied  with  the  Commission  wffl  be  con- 
sidered by  It  to  determining  the  ap- 
propriate actttm  to  be  taken  but  wffl  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Persons  wishing  to  be- 
come parties  to  the  proceeding  or  to 
^rUcipate  as  a  party  to  any  hearing 
thereto  must  file  petitlcms  to  totervene 
to  accordance  with  the  Commlssloo'* 
Rules.  The  i«ipUcatl<«  Is  on  file  with 
the  Commission  and  avaUable  for  puUle 
inspection. 

Kbuhrb  F.  PuntB. 


(PR  Doc  77-a099  FDad  l-«l-n:t:4»HBj 
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[DocketNo.  RI77-1SI 

FRED  W.  SHIELD 

Petition  for  Special  Relief 

Janttart  11,  1077. 

Take  notice  that  on  December  7,  1976, 
Fred  W.  Shield  (PeUtloner),  Mllam 
Blinding,  San  Antonio.  Texas  78205.  filed 
a  petition  for  special  relief  in  Etocket  No. 
Rr77-15,  seeking  a  rate  increase  from 
37.6323  cents  per  Mcf  to  51.72  under  Or- 
der No.  481.  The  price  Increase  is  in  con- 
sideration for  the  installation  of  com- 
pression facilities  to  serve  the  Heard 
Ranch  Field.  Bee  County,  Texas. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  petition  should  on  or  before  Febru- 
ary 4,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Comsnission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.16).  All  protests 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  ivoceeding.  Any  perscoi  wldilng  to 
become  a  party  to  a  proceeding,  or  to 
participate  as  a  party  in  any  hearing 
therein,  must  file  a  petition  to  intervene 
in  accordance  with  the  Cwnmlssion 
Rules. 

Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  77-2026  Piled  1-21-77:8:45  am] 


( Docket  No.  CP77-1071 

GAS  GATHERIt4G  CORP. 

Application 

Jamvary  11,  1977. 

Take  notice  that  on  December  13, 1976,' 
Gas  Gathering  Corporation  (Applicant) . 
P.O.  Box  519,  Hammond,  Louisiana  70401, 
filed  In  Docket  No.  CP77-107  an  appli- 
cation pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of  pub- 
lic cenvenience  and  necessity  authorizing 
the  transportation  of  up  to  5.000  Mcf  of 
natural  gas  per  day  to  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco)  for 
the  account  of  Southern  Natural  Gas 
Company  (Southern) .  for  a  period  of  one 
year  from  date  of  first  delivery,  all  as 
more  fully  set  forth  in  the  aiH>lication 
which  is  on  file  with  the  Commission  and 
opea  to  public  inspection. 

An>Ucant  proposes  to  transport  for 
Southern  pursuant  to  an  agreement 
dated  November  17,  1976.  a  maximum 
of  &000  Mcf  of  gas  per  day.  less  shrink- 
age, purchased  by  Southern  from  Amer- 
ican Quasar  Petroleum  C(Hnpany  of  New 
Mexico  and  Southland  Royalty  Com- 
pangr.  It  is  stated  that  such  gas  would 
be  exclusively  from  American  Quasar 
Petroleum  Company's  (Quasar)  Grief 
Brothers'  No.  1  Well.  located  in  St.  Mar- 


*  Tbe  application  was  Initially  tendered  for 
nilng  oa  December  18,  1078.  however,  tbe  fe« 
reqvlrad  by  1 160.1  ot  the  aegnUttoM  imdar 
tbe  Natural  Qtm  Act  (It  Om  18*.l)  waa  not 
paid  until  January  6.  107T;  Hxvm,  iUlngr  was 
not  completed  until  the  latter  date. 


tin  Parish,  Louisiana.  Applicant  asserts 
that  It  would  transport  such  gas  from 
the  outlet  of  Southern's  American  Quasar 
meter  to  Transco's  Sherboume  Meter 
Station  located  in  Polnte  Coupee  Parish. 
Louisiana,  on  a, pressure  base  of  15.025 
psia  and  for  a  transportation  charge  of 
4.0  cents  per  Mcf.  It  is  further  stated  that 
lor  any  shrinkage  resulting  from  Appli- 
cant's processing  exceeding  5.5  percent. 
Applicant  would  reimburse  Southern  for 
all  shrinkage  in  excess  of  5.5  percent  at 
the  rate  at  which  Southern  pays  the  pro- 
ducers for  such  gas. 

Applicant  states  that  Quasar  has  in- 
stalled approximately  one  mile  of  two- 
inch  pipeline  to  deliver  such  gas  to  Ap- 
plicant's meter  station,  and  the  cost  to 
Applicant  of  tieing  in  Quasar's  delivery 
line  would  be  less  than  $1,000.00. 

It  is  asserted  that  in  the  event  South- 
em  commences  deliveries  of  gas  pro- 
ducexl  from  the  Quasar  Well  Into  its  own 
pipeline  facilities  prior  to  the  end  of  the 
12-month  term  of  said  agreement, 
Southern  would  continue  to  pay  Appli- 
cant the  4.0  cents  per  Mcf  transportation 
chaige  based  on  actual  dally  volumes 
delivered  from  the  Quasar  Well  as  meas- 
ured by  Southern's  Quasar  meter,  until 
the  expiration  of  said  12 -month  term. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
ary 4,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CPR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  C?FR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
ti(m  to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed- 
eral Power  Commission  by  Sections  7  and 
15  of  the  Natural  Gas  Act  and  the  Com- 
mission'g  Rules  of  Practice  and  Proce- 
dure, a  hearing  will  be  held  without  fur- 
ther notice  before  the  Commission  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  certifi- 
cate is  required  by  the  public  conveni- 
ence and  necessity.  If  a  petition  for  leave 
to  Intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  fur- 
ther notice  of  such  hearing  will  be  duly 
given. 

XTnder  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

I  Kenneth  F.  Pliticb, 

'  Secretary. 

IPR  Doc.77-2001  Piled  1-21-77:8:48  am] 


[Docket   No.    RP72-140    (PGA77-2)  ] 
GREAT  LAKES  GAS  TRANSMISSION  CO. 
Proposed  Changes  in  PGA  Gas  Tariff 
January  13,  1977. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes) . 
on  December  30,  1976,  tendered  for  filing 
Twenty-Second  Revised  Sheet  No.  57, 
to  its  FPC  Gas  Tariff,  First  Revised  Vol- 
ume No.  1,  proposed  to  be  effective  Feb- 
ruary 15,  1977. 

Great  Lakes  states  that  the  cost  of  gas 
purchased  from  TransC^anada  Pipelines 
Limited,  its  sole  supplier  of  natural  gas, 
is  reduced  as  a  result  of  the  recent  de- 
crease in  the  converslwi  rate  between 
United  States  and  (Canadian  currency. 

Great  Lakes  also  states  that  copies  of 
this  filing  have  been  served  upon  its  cus- 
tomers and  the  Public  Service  CJommis- 
sions  of  Minnesota,  Wisconsin  and 
Michigan. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  witii  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  N.E.  Washington,  D.C.  20426,  in 
accordance  with  §|  1.8  and  1.10  of  the 
(Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8,  1.10).  AU  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  28,  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be  tak- 
en, but  will  not  serve  to  make  protes- 
tants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petlti<xi  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

KenKeth  F.  Plumb, 
Secretary. 

(PR  Doc.  77-2012  PUed  l-21-77;8:45  am] 


[Docket  No.  ES77-81 

INTERSTATE  POWER  CO. 

Application 

January  11,  1977. 

Take  notice  that  <m  December  29 
1976,  an  application  was  filed  with  the 
Federal  Power  Commission  pursuant  to 
Section  204(a)  of  the  Federal  Power  Act 
by  Interstate  Power  Company  (Appli- 
cant) ,  seeking  an  order  authorizing  the 
issuance  of  not  exceeding  200,000  addi- 
tional Glares  of  its  presently  authorized 
Common  Stock,  i>ar  value  $3.50  per 
share,  pursuant  to  its  Employee  and 
Stockholder  Automatic  Dividend  Rein- 
vestment and  Stock  Purchase  Plan 
("Plan"). 

Applicant  is  incorporated  imder  the 
laws  of  the  State  of  Delaware,  with  its 
principal  business  ofiOce  in  Dubuque, 
Iowa,  and  is  engaged  princliially  in  the 
electric  utility  business  in  northern  and 
northeastern  Iowa,  In  southern  Minne- 
sota and  a  few  small  communities  in 
Illinois. 

Applicant  proposes  to  issue  and  sell  to 
its  employees  and  stockholders  a  suffi- 
cient number  of  addltlonid  shares  of  its 
Common  Stock  to  satisfy  its  obligations 
under  the  Plan. 


"Hie  purpose  of  the  Pmplovce  ?nd 
StockholdCT  Dividend  Reinvestment  and 
•Stock  Purchase  Plan  Is  to  provide  em- 
ployees and  registered  holders  of  shares 
of  Common  Stock  with  a  convenient 
method  of  investing  case  dividends  and/ 
or  optional  payments  of  not  less  than 
$25  nor  more  than  $3,000  per  quarter 
in  additional  shares  of  Common  Stock  at 
a  price  equal  to  market  value,  without 
i^ayment  of  any  brokerage  commission 
or  service  charge. 

According  to  the  application,  the  net 
proceeds  to  be  received  by  the  Applicant 
from  the  issuance  and  sale  of  the  shares 
of  the  additional  Common  Stock  will  be 
Used  by  the  Applicant  to  discharge  a  por- 
tlcm  of  the  indebtedness  on  short-term 
borrowings  made  by  the  Applicant  which 
were  used  to  pay  for  a  portion  of  its  con- 
struction program  and  for  other  cor- 
porate purposes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
27,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C,  20426, 
petitions  to  Intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Ck>mmlsslon's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  wlD  be  con- 
sidered by  It  In  determining  the  ap- 
propriate action  to  be  taken  but  wlU  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Persons  wlrfilng  to  be- 
come parties  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  petitions  to  intervene 
In  accordance  with  the  Commission's 
rules.  The  application  Is  on  file  with  the 
Commission  and  available  for  public  in- 
spection. 

Kennft)?  F.  Plumb. 

Secretari'. 

|PB  D.)o  77   1998  PUed  1-2J   77;8:4>'j  ami 


-ifue:  t'.ion.  transmission,  dlstrlbutioii 
.md  sale  at  retail  of  electrlt:  energj-  and  In 
liurclaase,  distribution  and  sale  at  retail 
of  natural  gus  in  central  and  southwest- 
em  Iowa. 

.\pplicani  stales  that  the  First  Mort- 
gage Bonds  and  Notes  are  to  he  Issued, 
and  Loan  Agreements  are  to  be  entered 
into  and  Inducement  Letters  are  to  bte 
executed  and  dehvered,  in  connectlcHi 
with  the  sales  by  the  City  of  Council 
Bluffs,  Iowa,  of  $18  million  aggregate 
principal  amoimt  of  its  Series  1977- A  and 
$1  million  aggregate  principal  amoimt  of 
its  Series  1977-B  Bonds.  Purfaiant  to  the 
Loan  Agreements,  the  proceeds  from  the 
sale  of  the  Series  1977-A  and  Series  1977- 
B  Bonds  will  be  borrowed  by  the  Appli- 
cant to  finance  part  of  the  cost  of  Appli- 
cant's undivided  interest.  In  certain  pol- 
lution control  facilities  at  Unit  No.  3  of 
the  Council  Bluffs  Power  Station  In 
Council  Bluffs,  Iowa. 

Any  person  desiring  to  be  heard  or 
to  make  any  -protest  with  reference  to 
the  application  should  on  or  before  Jan- 
uary 28,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426  pe- 
titions or  protests  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10) .  All  pro- 
tests filed  with  the  Commission  will  be 
considered  by  it  in  determining  the  ap- 
propriate action  to  be  taken  but  will  not 
serve  to  make  protestants  parties  to  the 
proceedings.  Persons  wiping  to  be- 
come parties  to  a  proceeding  or  to  par- 
ticipate as  a  party  in  any  hearing  herein 
must  file  petitions  to  intervene  in  ac- 
cordance with  the  Commissions  Rules. 
The  application  is  on  file  with  the  Com- 
mission and  l.s  available  for  public 
in.spection. 

KENNtTH    F     PLVMB. 

Sccrrtary 
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[Docket  No.  ES77-61 

IOWA  POWER  &  LIGHT  CO. 

Application 

January  11.  1977. 

Take  notice  that  on  December  30,  1976 
Iowa  Power  and  Light  Company  (Appli- 
cant) filed  an  application  with  the  Fed- 
eral Power  Commission  for  an  order  pur- 
suant to  Section  204(a)  of  the  Federal 
Power  Act  authorizing  the  Applicant  to 
enter  into  Loan  Agreements  to  borrow 
the  proceeds  from  the  sale  of,  to  provide 
for  the  payment  of.  Pollution  Control 
Revenue  Bonds  to  be  issued  by  the  City  of 
Council  Bluffs,  Iowa:  authorizing  the 
pr(HK>sed  Issuance  of  Additional  First 
Mortgage  Bonds  and  unsecured  promis- 
sory notes  by  the  AiH>llcant  to  provide  for 
the  payment  of  such  Pollution  Contrcri 
Revenue  Bonds;  authorizing  the  Appli- 
csait  to  execute  and  deliver  letters  to  said 
City  and  underwriters  to  Induce  the  Issu- 
ance and  sale  of  ssdd  Pollution  Control 
Bonds:  and  exempting  the  transactlM) 
from  the  competitive  bidding  require- 
ments of  §  34.1(a)  oif  the  Commis6i<»i's 
Regulations  unda>  the  Federal  Power  Act. 

I^e  Applicant  Is  an  (derating  electric 
and  gas  utility,  primarily  engaged  In  the 


Applicant  proposes  to  use  the  fund;: 
for  construction  or  acquisition  of  per- 
manent tmproTements,  extensions  and 
additions  to  Applicant^  property  and/or 
to  pay  off  maturing  short-term  loans. 
Its  estimated  construction  expenditures 
for  the  year  1977  are  $96,600,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
arj'  4,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426. 
petitions  to  Intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure a8  CFR  1.8  or  I.IOK  All  protest? 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  wiU  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  petitions  to  intervene  in  accordance 
with  the  Commission's  Rules.  The  appli- 
cation is  on  file  with  the  Commission  and 
i«:  available  for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary 

FR  D<).- 77  JOOh  Piled  1    21-77;«:4S  am) 


[Docket  No.  E-913C! 

IOWA  PUBLIC  SERVICE  CO. 

Application 

January  13.  1977 

Take  notice  that  on  January  10,  1977, 
Iowa  Public  Service  Company  (Appli- 
cant) filed  an  application  pursuant  to 
Section  204  of  the  Federal  Power  Act 
seeking  authority  to  Issue  $50  million  of 
short-term  unsecured  promissory  notes 
to  commercial  banks  and  commercial 
paper  dealers.  All  proposed  notes  are 
to  be  issued  on  or  before  March  31,  1978 
and  will  bear  final  maturity  dates  not 
later  than  March  31,  1979. 

The  E^ipUcatlon  states  that  the  bank 
notes  will  bear  Interest  at  the  prime  rate 
in  effect  at  the  lending  bank  at  the  date 
of  each  borrowing.  The  ccMnmercial 
paper,  having  maturities  not  to  exceed 
nine  months,  will  be  sold  directly  to 
commercial  paper  dealers  and  will  bear 
Interest  rates  determined  by  the  market 
conditions  at  the  time  of  each  borrow- 
ing. The  aggregate  amount  of  c<nnmerclal 
paper  outstanding  at  any  one  time  wfD 
not  exceed  35%  of  the  Applicant's  gross 
operating  revenues  for  tbe  twelve  months 
ending  December  31,  1976. 


[Project  No.  2640) 
KANSAS  CITY  STAR  CO. 

Application  for  Use  of  Project  Property 
January  12,  1977 

Public  notice  is  hereby  given  that  ap- 
plication for  aj^roval  of  use  of  project 
property  was  filed  on  October  14,  1976. 
and  supplemented  on.  November  4,  No- 
vember 11,  and  November  16,  1976,  under 
the  Federal  Power  Act  (16  D.S.C.  791a- 
825r)  by  The  Kansas  City  Star  Com- 
pany, Flambeau  Paper  Division  (cbrre- 
.spondence  to:  Mr.  Norman  G.  Hoefferle. 
President,  The  Flambeau  Paper  Com- 
pany, Park  Falls,  Wisconsin  54552)  for 
its  constructed  Upper  Hydro-Electric 
Project,  PE»C  No.  2640,  located  on  the 
North  Fork  of  the  Flambeau  River  In  the 
Cits  of  Park  Falls.  Price  County.  Wiscon- 
sin. The  Lk;ensee  seeks  permission  to 
construct  a  fire  access  n»d,  bridge,  and 
blow  tank  along  the  west  bank  of  the 
powerplant  headrace,  within  the  project 
boundary. 

The  access  road  would  extend  230  feet 
along  the  canal  and  would  require 
riprapping  of  that  section  of  the  canal 
bank.  The  bridge,  IS  feet  In  width  and 
90  feet  In  length,  would  be  supported 
over  the  water  on  bearing  piles  and  would 
connect  the  access  road  with  the  blow 
tank.  TYxe  blow  tank  would  be  built 
partly  on  shore  and  partly  on  sand  and  ' 
or  gravel  fill  placed  behind  sheet  piling 
in  the  headrace.  Maximum  dimensions 
of  the  blow  tank  foundation  and  neces- 
sary working  area  would  be  47  feet  by  27 
feet.  The  blow  tank  and  access  road 
would  be  Integral  portions  of  Licensee's 
proposed  counter-current,  pulp-washing 
Installation,  which  la  necessary  In  order 
to  comply  with  the  pollution  abatement 
progn^  ordered  by  the  Wlaeonsln  De- 
partmMit  of  Natural  Resources  (Permit 
No.  0003212)  to  meet  the  prescribed  pol- 


FEOfRAl  REGISIH,  VOL.  47,  NO.   15 — MONDAY,  JANUARY  24,   1977 


FEDERAL  REGISTER,   V(X.   43     NO     )S — MONDAY     JANUARY   24.    1977 


4200 


NOTICES 


lution  limits  set  by  the  United  States 
Environmental  Protectloo  Ageocy  by 
Jvne  30,  1977.  Tlie  etBuent  from  ttie 
treatment  ptent  will  be  dlachBrged  Into 
the  powerhouse  intake  Jnst  above  the  No. 
1  'water  wheel  by  a  pipeline  about  388 
feet  long  which  will  be  located  within  the 
j>roject  boundary. 

Applicant  has  requested  the  shortened 
procedures  pursuant  to  i  1.32(b)  of  the 
Cbmmission's  Regulations  under  the 
Federal  Power  Act. 

Any  person  desiring  to  be  heard  or 
t9  make  any  protest  with  reference  to 
said  application  should  on  or  before  Feb- 
ruary 28. 1977,  file  with  the  Federal  Pow- 
er Commission,  Washington,  D.C.  20426, 
a  petition  to  intervene  or  a  protest  In 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cediu-e  (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
ttierein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
ttispectibn. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  conferred 
upon  the  Federal  Power  Commission  by 
Sections  308  and  309  of  the  Federal  Pow- 
er Act  (16  n.S.C.  825g  and  825h)  and 
Ihe  Commission's  Rules  of  Practice  and 
procedure,  specifically  !ll-32(b),  as 
amended  by  Order  No.  518,  a  hearing 
may  be  held  without  further  notice  be- 
fore the  Commission  on  this  application 
If  i^  issue  of  substance  is  raised  by  any 
request  to  be  heard,  protest  or  petition 
iDed  subsequent  to  this  notice  witJiin  the 
ttane  required  herein.  If  an  issue  of  sub- 
stance is  so  raised,  further  notice  of 
hearing  will  be  given. 

Under  the  shortened  procedure  lierein 
provided  for  imless  otherwise  advised,  it 
will  be  imnecessary  for  applicant  or  ini- 
tial pleader  to  appear  or  be  represented 
at  the  hearing  before  the  Ccmunission. 

Kenneth  P.  Plotcb. 
Secretary. 

{PR  Doc  77-2033  Piled  1-21-77:8-45  am] 
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[DoclcetNo.  B-95671 

LAC  VIEUX  DESERT  RIPARIAN  OWNERS 
ASSOCIATION,  INC.  v.  WISCONSIN 
VALLEY  IMPROVEMENT  CO. 

Public  Hearing  Session 

January  13,  1977. 
By  letter  issued  December  17,  1976, 
the  Federal  Power  Commission  directed 
that  a  pubUc  hearing  session  be  held  in 
the  vicinity  of  Lac  Vieux  Desert  Reser- 
voir of  FPC  Project  No.  2113  for  the  pur- 
pose of  receiving  statements  of  position 
from  interested  meml^ers  of  the  public 
regarding  matters  raised  in  the  April  23, 
1970  comjdalnt  filed  by  the  La(  Vi^ix 
Desert  Riparian  Owners  Association,  Inc. 


acainst  the  Wisconsin  VaUey  Improve- 
ment Company,  licensee  for  the  Lac 
VIenx  Desert  Reservoir,  said  reservoir 
betaig  located  In  VUas  County.  Wisconsin 
and  Gogebic  County,  Michigan  and  con- 
stituting the  headwaters  of  the  Wiscon- 
sin River. 

In  accordance  with  such  direction. 
Commission  staff  ooimsel  will  convene  a 
public  session  in  the  vicinity  of  the  proj  - 
ect  at  the  Court  House  In  Eagle  River. 
Wisconsin  l>eginning  at  10:00  a.m.,  on 
March  24,  1977,  and  continuing  there- 
after until  concluded  so  that  members  of 
the  public,  including  parties  to  this  pro- 
ceeding, may  be  afforded  an  opportunity 
to  state  their  views  orally  and  in  writing 
and  to  have  their  positions  and  state- 
ments considered  along  with  the  plead- 
ings filed  in  this  proceeding. 

This  proceeding  w^as  initiated  wlien 
Complainant  alleged  (1)  that  Licensee's 
failure  to  draw  down  the  water  level  of 
the  reservoir  in  accordance  with  provi- 
sions of  the  license  has  caased  riparian 
lands  to  be  eroded,  damaged,  destroyed, 
or  submerged  by  ice  and  waters  of  the 
reservoir;  (2)  that  excessively  high  and 
fluctuating  water  levels  maintained  by 
Licensee  have  prevented  the  reproduction 
of  wild  rice,  thus  depriving  the  reservoir 
of  nutrients  and  permitting  an  abnormal 
weed-growth;  (3)  that  Licensee's  opera- 
tion of  the  lift-gate  type  dam  of  Lac 
Vieux  Desert  Reservoir  annually  causes  a 
substantial  kill-off  of  the  fish  popula- 
tion by  trapping  fish  in  the  water  escap- 
ing under  high  pressure  from  the  gate  at 
the  foot  of  the  dam;  and  (4)  that  Li- 
censee has  at  times  completely  closed  the 
Ilft-gate  at  the  dam,  thus  permitting  no 
water  to  pass  into  the  Wisccmsin  River 
in  violation  of  the  rights  of  riparain  own- 
ers below  the  dam. 

By  way  of  relief,  Complainant  r 
quested  that  (1)  Licensee  be  required 
remove  the  existing  lift-gate  type  danj 
and,  in  lieu  thereof,  construct  a  spill-way 
type  dam  and  fish  ladder;  (2)  that  Li- 
censee be  required  to  maintain  a  con- 
stant, stabilized  water  level  of  16.5  inches 
above  0.0  gage;  (3)  that  future  operation 
and  maintenance  of  the  dam  be  con- 
ducted under  the  direct  supervision  of  a 
Federal  oflScer  for  the  protection  of  wild- 
life and  riparian  property:  and  (4)  that. 
In  the  alternative,  future  operation  and 
maintenance  of  the  dam  be  conducted  by 
the  Federal  Government. 

In  order  to  avoid  possible  confui-ion 
and  to  insure  that  all  parties  desiring  to 
be  heard  are  afforded  the  opportunity  to 
state  their  positions,  it  is  necessary  that 
the  following  procedures  be  observed  at 
the  public  session: 

All  those  desiring  to  be  heard,  or  wisli- 
Ing  to  submit  written  statements,  should. 
prior  to  the  convening  of  the  session  at 
10:00  a.m.,  fill  out  cards  or  sUps  with 
their  names,  addresses,  and  organiza- 
tion, if  any,  and  give  such  cards  to  tire 
Commission  staff  counsel.  Blank  cards 
will  be  made  available  for  that  purpose 
at  the  entrance  of  the  court  room.  PartieB 
will  be  called  in  the  order  in  which  their 
cards  are  received. 

When  a  party's  name  is  called,  he  will 
please  come  forward.  Identify  himself  and 

1  '  I 


i 


give  the  reporter  a  oopy  of  the  writt«i 
statement,  if  any.  If  an  oral  statement  is 
to  be  given,  kindly  state  your  name,  ad- 
dress, and  organization,  tf  any.  In  order 
to  conserve  time,  it  would  be  desirable  in 
cases  where  a  written  statement  Is  to  be 
submitted,  to  confine  oral  remarks  to 
substantive  matters  since  the  entire  re- 
marlcs  will  be  reported  in  the  transcript 
by  the  transcription  of  the  written  state- 
ments. The  reporter  Is  being  directed  to 
copy  all  written  statements  into  the  rec- 
ord as  though  read.  The  statements  made 
at  tlie  public  session  will  have  the  same 
effect  and  the  same  weight  as  if  they  were 
copied  into  the  record.  They  do  not  con- 
stitute evidence  and  the  parties  giving 
statements  will  not  be  subject  to  cross- 
examination. 

In  the  event  that  any  party  desiring  to 
make  a  statement  is  unable  to  be  present 
at  the  time  his  name  is  called,  he  may 
leave  a  copy  of  his  statement  with  the  re- 
porter and  such  statement  will  be  copied 
into  the  record  as  tliough  read  or  pre- 
sented orally.  If  for  any  reason  any  party 
desiring  to  l>e  heard  is  unable  to  att«id 
this  public  session  in  person,  he  may  sub- 
mit a  written  statement  to  be  received 
no  later  than  April  4,  1977,  by  the  Secre- 
tary, Federal  Power  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426  and  such  statement  will  be 
made  a  part  of  the  record  of  the  public 
ses.'^ion. 

'  Kenneth  F.  Pltjmb, 
Secretary. 

:fh  Doc  77   1985  Piled  1-21-77:8:45  am] 


(Docket  No.  CP77-1061 

MISSISSIPPI  RIVER  TRANSMISSION 
CORP. 

Application 

January  11,  1977. 

Take  notice  that  on  Decemt>er  22, 
1976,  Mississippi  River  Transmission 
Corporation  (Applicant),  9900  Clayton 
Road,  St.  Louis,  Missouri  63124,  filed  in 
Docket  No.  CP7'7-106  an  application  pur- 
suant to  Section  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public  convenience 
and  necessity  authorizing  the  construc- 
tion and  operation  of  natural  gas  pipeline 
facilities  and  the  sale  of  natural  gas,  all 
as  more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  CMnmission  and 
open  to  public  inspection. 

Applicant  requests  authorization  to 
construct  and  operate  approximately  12.3 
miles  of  6-inch  trunk  pipeline  running 
from  a  point  in  the  Little  Washita  Area, 
Grady  County,  Oklahoma,  to  a  point  of 
connection  with  an  existing  8-inch  pipe- 
line of  Natural  Gas  Pipeline  Company 
of  America  (Natural)  in  Grady  County, 
Oklahoma.  Applicant  also  requests  au- 
tliorization  to  sell  natural  gas  to  Natural 
in  accordance  with  the  provisions  of  a 
November  18,  1976,  Gas  Transportation 
and  Sales  Agieement  between  Natural 
and  Applicant. 

It  is  stated  that  Applicant  would 
deliver  gas  from  the  Little  Washita  Area 
to  Natural  at  a  side  tap  to  be  instsdled 
by  Natural  on  its  8-inch  Chltwood  pipe- 
Une  in  Grady  County,  Oklahoma.  It  is 
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f  miiier  stated  that  the  maximum  volume 
of  ga£  which  Natural  Is  obligated  to  re- 
ceive at  the  ixAnt  of  recent  is  15,000  Mcf 
per  day.  Natural  would  redeliver  to  Ap- 
plicant at  an  existing  gas  sales  point  In 
Clinton  County,  HUnols,  or  at  Appli- 
cant's option,  at  an  existing  point  of  In- 
terconnection in  Randolph  County,  Ar- 
kansas, seventy-five  percent  of  the 
volimies  of  gas  d^vered  by  Applicant  to 
Natural  at  the  point  of  receipt  in  Grady 
County,  Oklahoma,  and  the  remaining 
twenty-flve  percent  of  the  volirnies  would 
be  sold  to  Natural.  Applicant  states  that 
for  the  transportation  service  to  be  per- 
formed by  Natural  AppUcant  would  i>ay 
Natural  15  cents  per  Mcf  of  gas  re- 
delivered. It  Is  further  stated  that  Appli- 
cant would  sell  to  Natural  twenty-five 
percent  of  the  vohmaes  delivered  at  the 
point  of  receipt  of  Grady  Coimty,  Okla- 
homa, at  a  ^ce  equal  to  the  product 
of  the  volume  of  such  gas  times  the 
volume-weighted  average  purchase  price 
per  Mcf  paid  by  Applicant  for  such  gas. 
The  estimated  initial  price  which  Appli- 
cant would  charge  for  gas  said  to  Natural 
would  be  $1.54  per  Mcf,  it  is  said. 

It  is  stated  that  the  total  estimated 
cOet  of  the  6-inch  trunkline  and  appur- 
tenant facilities  Is  $645,000.  AppUcant  In- 
dicates that  this  cost  would  be  financed 
Initially  fnxn  available  funds  and/or 
shorttenn  borrowings.  Any  gathering 
facilities  required  to  be  installed  by  Ap- 
pUcant tn  order  to  effectuate  this  pro- 
posal would  be  constructed  imder  Ap- 
plicant's budget-type  authorization  f» 
gas  piu-chase  faeilities,  it  is  said. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  <»i  or  before  Febru- 
ary 1,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Cwnmission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Ccnunlsslon  will  be  considered  by  It 
In  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  mrooeedlng.  Any 
person  wishing  to  bec(»ue  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  Intervene  tn  accordance  with  the 
Oommisslon's  Rules. 

Take  further  noUce  that,  pursuant  to 
the  authority  contained  in  tind  subject  to 
the  jurisdiction  conferred  upon  the  Fed- 
eral Power  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  wiU  be  held  without 
further  notice  before  the  Commission  on 
Uiis  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the  pulH 
lie  convenience  and  necessity.  If  a  peti- 
tion for  leave  to  intervoie  is  timely  filed, 
or  if  the  CcMnmlsskm  on  its  own  motion 
beUeves  that  a  formal  hearing  is  reqiilred, 
further  notice  of  such  hearing  will  be 
duly  given. 


Under  ttte  procedure  herein  provided 
for,  mdesB  otherwise  advised,  it  will  be 
unneoeaary  for  AppUcant  to  appear  or 
be  represented  at  Hxe  hearing. 

Kenneth  F.  Plttmb, 
Secretary 

I  PR  Doc.77-2028  Piled  1  21-77:8:45  am) 


[Docket  No.  RP72-149  (POA77-4)  1 

MISSISSIPPI  RIVER  TRANSMISSION 
CORP. 

Proposed  Change  in  Rates 

January  13,  1977. 

Take  notice  that  Mississippi  River 
Transmission  Corporati<m  ("Mississip- 
pi") on  December  27, 1976,  submitted  for 
filing  Flfty-Tlilrd  Revised  ^eet  No.  3A 
to  its  PPC  Gas  Tariff,  First  Revised 
Volimie  No.  1,  to  become  effective  Febru- 
ary 1,  1977. 

Hie  Instiuit  filing  is  being  made  pur- 
suant to  the  provisi<His  of  MississiiHil's 
purchased  gas  cost  adjustment  clause 
to  track  a  rate  change  filing  of  Trunkline 
Qes  C(»npany  made  pursuant  to  the 
terms  of  the  PGA  provisions  of  its  tariff 
and  the  Advance  Payment  and  Trans- 
pcHlation  Tracking  provisions  of  its 
Agreement  as  to  Rates  and  Related  Mat- 
ter at  Docket  No.  RP74-89. 

Mississippi  submitted  schedules  con- 
taining computations  supporting  the  rate 
changes  to  be  effective  February  1,  1977. 
Mississippi  states  that  copies  of  its  filing 
were  served  on  Mississippi's  Jurlsdlc- 
th»al  customers  and  the  State  OcMnmis- 
siona  of  Arkansas,  nilnots  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission  in  accordance  with 
$S  1.8  and  1.10  of  the  Commission's  Rules 
of  Practaee  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  promts 
should  be  filed  on  or  before  January  28. 
1977.  Protests  will  be  considered  by  the 
CcMnmlsslMi  In  determining  the  appro- 
priate action  to  be  taken  but  will  not 
s^ve  to  make  protestants  parties  to  the 
iwoceedlng.  Any  pers(xi  wishing  to  be- 
come a  party  must  file  a  petition  to  In- 
tervene unless  such  petition  has  previ- 
ously been  filed.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kennxth  F.  Plumb. 
Secretary. 
|FR  Doc.77-1968  Plied  i-2l-77:8+5  ton] 


[Docket  Mo.  CP75-1&4I 

MONTANA-DAKOTA  UTILITIES  CO. 

An>endment  to  Application 

January  13,  1977. 
Take  notice  that  on  December  27, 1976, 
Mmtana-Dakota  Utilities  Co  (Appli- 
cant). 400  North  Fourth  St.  Bismarck. 
North  Dakota  58501.  filed  in  Docket  No. 
CP75-154  an  amendment  to  its  pending 
applicatkHi  for  a  certificate  (rf  public 
convenience  and  necessity  filed  pursu- 
ant to  Section  7ic)  of  th?  Natural  Gas 


Act  on  November  20.  1974.  The  am«id- 
ment  requests  a  certificate  of  public  con- 
venience and  neceasl^  authorizing  the 
construction  and  ^leratton  of  certain 
natural  gas  facilities  In  the  state  ol 
Montana,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  suid  open  to  public  inspec- 
tion. 

Applicant  states  that  In  its  sippllcation 
filed  NovMnber  20.  1974,  In  the  Instant 
docket,  it  sought  authorisation  to  con- 
struct and  modify  certain  facilities  in 
PaDon,  Wllbaux.  Valley,  Dawson,  and 
McCone  Counties.  Mcmtana,  at  an  esti- 
mated cost  of  $6,830,000.  Further,  Appli- 
cants requested  authorizatlcKi  to  trans- 
port natural  gas,  by  exchange,  for 
Kansas-Nebraska  Gas  Company,  Inc. 
(K-N) .  On  July  3,  1975,  the  Commission 
granted  Applicant  temporary  authoriza- 
tion for  the  transportati<m  and  exchange 
of  natural  with  K-N.  Applicant  was  not 
authorized  to  ctmstruct  facilities  nor 
were  facilities  required  for  receipt  of 
initial,  temporary  volumes. 

Applicant  proposes  in  its  amendment 
a  revised  construction  program  to  be 
carried  out  in  lieu  of  its  original  proposal 
in  Its  applicatim  filed  November  20, 
1974.  Applicant  now  proposes  the  fol- 
lowing: 

1.  Construction  and  operation  of  two 
gas  engine  driven  compresscH^  (900  HP 
total)  and  rdated  facilities  at  a  new 
compressor  statl<»  to  be  located  In  Sec. 
22,  T.25  N..  R.  49  E.,  near  Vida  in  Mc- 
Cone County,  Montana. 

2.  Construction  and  operation  ol  two 
additional  gas  engine  driven  oomi>res- 
sors  (1,080  HP  totel)  and  rtiated  facUl- 
tles  at  the  new  Vlda  oompreesor  station 

3.  Construction  and  operation  of  two 
gas  engine  drtveo  cornvrresBon  (900  HP 
toital)  and  related  iacHltles  at  the  exist- 
ing Saco  compressor  station  located  in 
Valley  County.  Montana. 

4.  Upratlng  of  ttiree  existing  compres- 
sors including  headers,  piping  and  vah-es 
for  400  pslg  operation  at  the  Saco  com- 
pressor plant. 

5.  Upratlng  of  ttie  existing  8-inch 
transmission  Hne  from  the  Fort  Peck 
WMnpressor  plant  in  Valley  County. 
McHitana.  to  Mcu^an  Creek  Jimction  in 
Dawson  County.  Montana,  for  800  psig 
operation. 

6.  Uprating  of  the  existing  10-inch 
and  8-lnch  panJlel  transmission  lines 
between  the  Scm»  compressor  rrfant  aiid 
the  Fort  Peck  compressor  plant  for  400 
pslg  operation. 

Applicant  states  that  the  new  Vida 
compressor  station  would  be  constructed 
and  the  first  two  compressors  <900  HP 
total)  would  be  installed  in  1977  and  Hie 
remaining  construction  and  improve- 
ments would  be  carried  out  in  1978.  Ap- 
plicant estimates  that  total  cost  its  pro- 
posal would  be  $1,854,000  to  be  financed 
by  funds  generated  internally  and  or 
short-term  bank  notes. 

AppUcant  states  that  the  facilities  pro- 
posed in  the  instant  amendment  would 
permit  it  to  take  an  average  at  10,000 
Mcf  of  natural  gas  from  K-N  in  the  sum- 
mer of  1977  and  12,000  Mcf  In  Hkb  win- 
ter of  1977  with  the  proposed  Vida  sta- 
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tion  ill  operation.  Wltti  all  the  facilities 
in  operatioa  in  1978  tiie  capacity  would 
be  increased  so  a«  to  allow  fbr  the  receipt 
of  an  estimated  Kwenge  of  14.000  Mcf 
•f  gas  from  K-N  tn  the  summer  and 
17,000  Mcf  of  gas  in  a  winter  month.  It 
is  indicated  that  the  gas  purchased  from 
and  transported  by  exchange  for  K-N 
under  the  Commission's  temporary  au- 
thorization granted  July  3.  1975.  was 
fnwn  production  developed  by  K-N  in 
fields  located  in  the  Bowdoin  area  of 
Phillips  and  Valley  Counties.  Montana. 
Applicant  states  that  the  temporary  au- 
thorization permitted  and  K-N  to  evalu- 
ate well  production  data  so  as  to  design 
better  the  facilities  required  for  imple- 
mentation of  Applicant's  commitment 
under  a  sale,  transportation  and  ex- 
change agreement  entered  into  by  it  and 
K-N.  It  is  indicated  that  the  facilities 
proposed  in  the  instant  amendment 
would  allow  Applicant  to  conform  to  the 
intent  of  the  agrewnent  and  at  the  same 
time  be  less  expensive  than  tho.'-e  origi- 
nally proposed. 

Any  person  desiring  to  be  heai'd  or  to 
make  any  protest  with  reference  to  said 
amendment  ^ould  on  or  before  Febru- 
ary 4,  1977.  file  with  the  Federal  Power 
Commission.  Washington,  D.C.  20426.  a 
p>etltion  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirem«its  of  the 
Commission's  Rules  <rf  Practice  and  Pro- 
cedure (18  CPR  1.8  or  1.10)  and  the  Reg- 
ulations imder  the  Natural  Gas  Act  (18 
CPR  157.10^.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  pro- 
testants  parties  to  the  proceeding.  Any 
persons  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  part>'  in 
any  hearing  therein  must  file  a  petition 
to  intervene  In  accordance  with  the  Com- 
mission's Rules.  Persons  who  already 
have  filed  in  the  subject  docket  need  not 
do  90  again. 

Kenneth  P.  Plumb. 

Secretarp. 

(FR  Doc  77-2004  Filed  1-21-77:8  45  ani| 


(Docket  No.  CP76-517I 

NATURAL  GAS  PIPE  LINE  CO.   OF 
AMERICA 

Additional  Storage  Service 

^  JAHTTARY    13.    1977. 

On  September  9.  1976.  Natural  Gas 
Pipe  Line  Company  of  America  (Na- 
tural) filed  an  application  In  Docket  No. 
CP76-517,  pursuant  to  Section  7(c>  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity  author- 
izing the  construction  and  operation  of 
transmission  and  storage  facilities  to  en- 
able Natural  to  provide  an  additional 
storage  service  to  its  customers  under 
proposed  new  Rate  Schedule  LS-2.  In 
order  to  provide  its  customers  with  addi- 
tional flexibility  in  the  operation  of  their 
systems  and  to  enhance  reliability  of 
service  to  the  ultimate  consumer.  Na- 
tural proposes  to  expand  its  storage  fields 
in  Iowa  and  t"*""*"  to  increase  daily 
withdrawal  capacity  bj  124,000  Mcf  in 
order  to  provide  the  proposed  new  LS-2 


service  to  its  customers.  A  total  of  lOf 
days'  top  storage  withdrawal  will  be 
available  for  the  period  beginning  De> 
cember  1  of  each  year  and  continuing 
through  March  31,  of  the  next  year  with 
the  maximum  available  to  each  cus«- 
tomer  being  a  hundred  times  its  con- 
tracted daily  withdrawal  quantity.  To 
enable  Natural  to  provide  this  lease 
storage  ser\ice.  Natural  proposes  to  allo- 
cate from  the  existing  entitlements  of 
participating  customers  the  following: 

( 1 1  12.400,000  Mcf  of  top  storage  ga-s  each 
year: 

(2)  .3,100  Mcf  of  fuel  gas  each  year;  and 

(3)  24.000,800  Mcf  of  cushion  ga.s  for  ti-.e 
first  year  of  LS-2  service  only. 

The  service  agreements  covering  the 
LS-2  service  would  be  for  a  period  of  10 
years  commencing  April  1.  1977.  but 
would  be  cancellable  on  one  year's  notice 
by  Natural  if.  in  its  judgment,  the  sever- 
ity of  curtailment  on  its  system  required 
it.  Upon  termination  of  the  LS-2  service. 
cushion  gas  would  be  returned  to  Na- 
tural's customers.  It  is  proposed  that  the 
LS-2  service  would  be  offered  to  all  cus- 
tomers, allocating  the  124.000  Mcf  per 
day  among  them  prorata  to  their  exist- 
ing daily  contract  quantities  under  Rate 
Schedules  DMQ-1  and  G-1  and  that  the 
volumes  not  accepted  would  then  be  re- 
offered  to  those  customers  who  did  not 
elect  to  participate  in  the  LS-2  storage 
service  until  the  total  volume  is  con- 
tracted. 

In  addition,  Natural  requested  that  the 
inventory  limitations  of  the  storage 
fields,  imposed  as  conditions  to  certificate 
authorization,  heretofore  issued,  be  in- 
creased to  designated  levels  set  forth  in 
the  application.  Natural  also  proposes  to 
construct  and  operate  several  additional 
small  gathering  lines  in  order  to  con- 
nect injection-withdi'awal  wells  and 
other  miscellaneous  facilities — aU  such 
construction  and  operation  as  outlined 
in  the  application. 

The  estimated  cost  of  these  facilities, 
excluding  cushion  gas  which  will  be  pro- 
vided by  the  participating  customers,  is 
approximately  $23,575,000.  Pursuant  to 
§  2.55(a)  of  the  Commission's  General 
Policy  and  Interpretations.  Natural  also 
proposes  to  construct  and  operate  six 
observation  wells,  dehydration  units  and 
other  miscellaneous  facilities  at  a  cost 
of  approximately  $1,609,000.  It  is  indi- 
cated that  these  costs  would  be  financed 
with  funds  obtained  from  interim  and 
permanent  financing. 

This  application  was  noticed  on  Sep- 
tember 22,  1976,  (41  FR  43.464  (October 
1.  1976»).  General  Motors  Corporation 
(GM)  filed  a  protest,  petition  to  inter- 
vene and  request  for  hearing  on  October 
15.  1976.  Petitions  for  leave  to  intervene 
in  support  of  Natural's  application  were 
filed  by  several  of  Natural's  customers 
planning  to  participate  in  the  proposed 
new  storage  service.  Peoples  Gas  Light 
and  Coke  Company  (Peoples' .  North 
Shore  Gas  Company  (North  Shore) . 
Iowa-Illinois  Gas  and  Electric  Company, 
and  Iowa  Power  and  Light  Compan>- 
(Iowa).  Petitions  to  intervene  out-of- 
time  were  filed  by  Iowa  Electric  Light 
and  Power  Company,  Interstate  Power 
Company,  and  the  City  of  Chicago   On 


November  1.  Peoples  and  Noi-th  Shore 
jointly  and  Natural  filed  answers  in  op- 
position to  GM's  petition  to  intervene. 

In  order  to  reflect  a  minor  modifica- 
tlcm  in  the  facilities  and  provide  addl- 
ticmal  Information,  Natural  filed  an 
amendment  to  its  initial  application  on 
November  18,  1976.  Subsequently  on  De- 
cember 9. 1976,  Natural  filed  a  request  for 
a  temporary  certificate  to  commence  con- 
struction and  operation  of  the  facilities 
to  provide  the  LS-2  service  prior  to 
March  15.  1977.  Natural  alleged  that  an 
emergency  exists  in  that  if  temporary 
authorization  is  not  granted,  the  cur- 
rently available  supply  from  Peoples' 
SNG  plant  may  be  diverted  to  a  lower 
priority  summer  interruptible  market. 
Information  subsequently  received  by  our 
staff  indicates  that  this  supply  may  not 
be  avaUable.  We  therefore  find  that  it 
would  be  more  appropriate  to  review  the 
question  of  whether  temporary  author- 
ization should  be  granted,  in  March.  1977 
when  the  amount  of  available  supply  is 
ascertainable. 

We  find  these  proceedings  should  be 
set  for  hearing.  GM's  pleadings  raise  the 
issue  of  whether  a  pipeline,  which  is 
presently  curtailing  its  firm  customers, 
should  be  permitted  to  increase  its  stor- 
age capacity  from  storage  to  meet  the 
additional  demands  of  its  distributor 
customers  resulting  from  their  attach- 
ment of  new  high-priority  customers. 
We  believe  that  this  question  should  be 
explored  at  a  hearing.  While  the  Com- 
mission has  consistently  required  pipe- 
lines to  husband  existing  supplies  of  gas 
through  the  use  of  storage  and  has  fa- 
vored the  development  of  new  storage 
projects  to  assist  pipelines  in  meeting 
existing  peak  day  requirements,  the 
question  of  whether  pipelines  should  be 
permitted  to  increase  storage  to  meet  the 
demands  of  new  high-priority  customers 
has  not  been  resolved.  If  gas  supplies 
continue  to  decline,  then  all  increased 
storage  capability  will  ultimately  be 
needed  to  meet  the  demands  of  existing 
customers.  However,  if  growth  occurs  in 
the  interim,  the  new  customers  will  be 
assigned  to  the  appropriate  curtailment 
priorities  with  existing  customers  and 
curtailed  proportionately.  This  could 
lead  to  a  situation  where  other  existing 
high-priority  users,  such  as  industi'ial 
feedstock  consumers,  are  curtailed  sig- 
nificantly in  advance  of  the  date  that 
they  would  otherwise  be  curtailed  be- 
cause a  pipeline  has  used  its  expanded 
storage  capability  to  permit  its  distribu- 
tors to  add  new  residential  and  small 
commercial  customers. 

Because  growth  is  a  factor  in  these 
proceedings,  we  believe  the  hearing  es- 
tablished below  should  address  the  ques- 
tion of  whether  Natural  should  be  per- 
mitted to  increase  its  storage  capability 
to  satisfy  additional  demands  represent- 
ed by  growth  and.  if  the  question  is  an- 
swered negatively,  what  conditions  should 
be  attached  to  any  permanent  oertlfl- 
cates  issued  in  these  proceedings  to  pro- 
hibit such^se.  Thus,  the  hearing  pre- 
scribed in  these  consolidated  proceedings 
is  to  develop  a  record  regarding  ttie  t<A- 
lowing  issues: 
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i.  How  is  the  public  convenience  and 
necessity  advanced  by  the  construction 
and  operation  of  these  proposed  facil- 
ities? 

ii.  What  customers  and  which  markets 
will  be  served  if  the  proposed  facilities 
are  constructed? 

iii.  What  effect  would  the  construction 
and  operation  of  the  proposed  facilities 
have  on  existing  customers? 

iv.  Who  should  pay  the  cost  of  the  pro- 
posed facilities  and  service? 

V.  Describe  the  impact  of  diverting  ad- 
ditional gas  supplies  to  storage  during 
the  summer  period  on  existing  cus- 
tomers. 

vi.  Will  any  existing  customers  of  Nat- 
ural receive  less  gas  on  an  annual  and 
peak  day  basis  as  a  result  of  the  pro- 
posed facilities? 

vii.  If  new  customers  are  proposed  to 
be  served.  Identify  these  customers  and 
their  peak  day  and  annual  requirements 
according  to  the  priorities  prescribed  in 
18C.F.R.  §  2.78(a)  (1). 

vlii.  Does  the  continued  addition  of 
new  customers  advance  the  public  in- 
terest? 

ix.  'What  conditions,  if  any.  should  be 
attached  to  the  permanent  certificates, 
if  any.  issued  In  these  proceedings? 

The  responses  to  these  issues  should 
give  consideration  to  the  Commission's 
determination  In  Northern  Natural  Gas 
Company,  Opinion  No.  773,  —  P.P.C.  — 
'^ August  13,  1976),  wherein  we  stated  <i6. 
at  2-3) : 

In  general,  we  agree  with  the  conclusion  of 
the  Administrative  Law  Judge,  that  a  pipe- 
line presently  curtailing  existing  customers 
should  not  be  authorized  to  attach  new  cus- 
tomers regardless  of  the  priority  of  use  to 
which  the  new  customers  would  put  any 
natural  gas  which  they  receive.  In  the  ab- 
sence of  some  compelling  public  interest 
consideration,  existing  customers  should  not 
be  cut  oflf  in  order  that  new  customers  may 
receive  service  who  had  never  previously  re- 
ceived natural  gas  deliveries.  In  addition  we 
agree  with  the  Judge  that  the  de  minimis 
natvire  of  the  proposed  new  service  cannot 
be  controlling  since  one  de  minimis  approval 
after  another  can  accumulate  to  the  point 
where  there  is  a  substantial  effect  on  the 
other  customers  of  the  pipeline.  We  further 
agree  with  the  Judge  that  the  availability  of 
alternate  fuels  Is  not  controlling  where  the 
customers'  facilities  for  using  gas  or  other 
fuels  have  not  yet  even  been  installed  ar.d 
no  determination  on  either  an  absolute  or 
economic  basis  can  be  made. 

The  Commission  finds: 

(1)  It  is  necessary  and  appropriate  in 
carrying  out  the  provisions  of  the  Nattrral 
Gas  Act  that  a  public  hearing  be  held 
on  the  matters  involved  and  the  Issues 
presented  in  these  proceedings  as  here- 
inbefore described. 

<2)  Participation  in  these  proceedings 
by  aforementioned  interveners  may  be 
in  the  public  interest.  Permitting  the  fil- 
ing of  the  late  petitions  to  intervene  will 
not  delay  the  proceedings  and  may  be  in 
the  public  interest. 

The  Com.mission  orders : 

<A)  The  proceedings  in  Docket  No. 
CP76-517  are  herehy  set  for  hearing 
and  dispo6lti<m. 

(B)  Pursuant  to  the  authority  of  the 
Natural  Gas  Act.  particularly  Sections 


4,  5  and  15  thereof,  the  Commission's 
Rules  of  Practice  and  Procedure  ( 18  CPR 
Part  1,  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  Chapter  I. 
Subchapter  E) ,  a  prehearing  conference 
shall  be  held  on  March  7.  1977,  com- 
mencing at  10:00  a.m.  in  a  hearing  room 
of  the  Federal  Power  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  to  discuss  procedural  issues 
and  the  clarification  of  issues. 

iC)  An  Administrative  Law  Judge,  to 
be  designated  by  the  Chief  Administra- 
tive Law  Judge  for  that  purpose.  'See 
Delegation  of  Authority.  18  CFR  3.5 1  d) ) . 
shall  preside  at  the  prehearing  confer- 
ence in  this  proceeding,  w  ith  authority  to 
establish  and  change  all  procedural 
dates,  and  to  rule  on  all  motions  (with 
the  sole  exception  of  petitions  to  inter- 
vene, motiCHis  to  consolidate  and  sever, 
and  motions  to  dismiss » ,  as  provided  for 
in  the  Rules  of  Practice  and  Procedure. 

'D)  The  direct  case  of  Natural,  in- 
cluding testimony  on  the  issues  raised 
by  this  order,  shall  be  filed  and  served 
on  all  parties,  the  Presiding  Administra- 
tive ijiw  Judge,  and  the  Commission 
Staff  on  or  before  February  4,  1977.  All 
supporting  int€i"venors  shall  file  testi- 
mony and  exhibits  comprising  their 
cases  in  chief  on  or  before  February  18. 
1977. 

<E)  The  above-mentioned  intervenors 
are  permitted  to  intervene  in  the  instant 
consolidated  proceeding  subject  to  the 
rules  and  regulations  of  the  Commission : 
Provided,  however.  That  participation 
of  such  intervenors  shall  be  limited  to 
matters  affecting  asserted  rights  and 
interests  as  specifically  set  forth  in  the 
petitions  to  intervene:  and  Proi'ided, 
further.  That  the  admission  of  such  in- 
tervenors shal  not  be  construed  as  rec- 
ognition by  the  Commission  that  they 
might.be  aggrieved  because  of  any  order 
of  the  Commission  entered  in  the  pro- 
ceeding. 

I P)  The  Secretary  shall  cause  prompt 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Kenneth  F.  Plcmb. 
Secretary. 

|FR  Doc  77-1984  Filed  1-21  77,8:45  am] 


[Docket  No.  CP74-1341 

NATURAL  GAS  PIPELINE  CO.   OF 
AMERICA 

Petition  to  Amend 

January  11.  1977. 
Take  notice  that  on  December  27.  1976, 
Natural  Gas  Pipeline  Company  of  Amer- 
ica "Petitioner),  122  South  Michigan 
Avenue,  Chicago,  Illinois  60603.  filed  in 
Docket  No.  CP74-134  a  petition  to  amend 
the  Commission's  order  issued  pursuant 
to  S^tion  7(c)  of  the  Natural  Gas  Act 
on  May  29,  1975  (53  FPC >,  in  the  in- 
stant docket  so  as  to  authorize  the  opera- 
tion of  three  additional  exchange  points 
and  an  increase  in  baaximum  daily  ex- 
change volumes  in  accordance  with  the 
gas  exchange  agreement  dated  Jtme  29, 
1973.    as   amended,   between  Petitioner 


and  Northern  Natural  Gas  Company 
'  Northern) ,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  on  May  29.  1975.  tlie 
Commission  authorized  the  exchange  of 
up  to  2.000  Mcf  of  natural  gas  per  day 
between  Petitioner  and  Northern  at  two 
exchange  points,  one  in  Wheeler  County, 
Texas,  and  one  in  Carson  County,  Texas. 
It  is  also  stated  that  the  Commission  m 
a  temporarj-  certificate  issued  April  8. 
1S76.  permitted  the  exchange  of  gas  at 
additional  exchange  points  in  Hansford 
County,  Texas,  and  Beaver  County, 
Oklahoma. 

Petitioner  proposes,  pursuant  t^  a  fur- 
t'ler  amendment  dated  September  9. 
1976.  to  the  subject  Gas  Exchange  .\grec- 
ment.  to; 

'1>  Add  a  new  exchange  point  'Kirt- 
ley  Exchange  Point)  in  Beckham  County. 
Oklahoma,  for  deliveries  to  Petitioner 
from  Northern  from  the  Kirtley  Well. 

1 2^  Add  a  new  exchange  point  for  de- 
liveries from  Northern  to  Petitioner,  if 
required  to  eliminate  an  imbalance  of 
exchange  volumes  owed  to  Petitioner,  at 
a  mutually  agreeable  point  in  Carson 
County.  Texas  (Carson  Exchange  Point 
No.  2 1 . 

'3)  Add  a  new  exchange  point  in 
Woodward  County,  Oklahoma  (Strieker 
Exchange  Point) .  for  deliveries  to  North- 
em  from  Petitioner  from  the  Strieker 
Well. 

i4>  Increase  maximum  daily  volumes 
for  exchange  from  2.000  Mcf  per  day  to 
5.000  Mcf  per  day. 

Petitioner  states  that  it  has  requested 
authorization  in  Docket  No.  CP76-528  to 
construct  a  tap  connection  on  its  pipe- 
line in  Beckham  County.  Oklahoma,  to 
effectuate  a  transportation  service  for 
Panhandle  Eastern  Pipe  Line  Company, 
which  point  would  be  utilized  as  an  ex- 
change point  with  Northern  (Kirtley  Ex- 
change Point) .  It  further  states  that  any 
facilities  required  at  the  proposed 
Strieker  and  Carson  No.  2  Exchange 
Points  would  be  constructed  under  Peti- 
tioner's currently  effective  Gas  Pur- 
chase Facilities  Budget  Authorization. 

It  is  asserted  that  the  amended  agree- 
ment between  Petitioner  and  Northern  is 
mutually  beneficial  in  that  it  continues 
to  provide  a  means  for  each  party  to 
connect  remote  sotirces  of  gas  supply 
into  their  respective  systems  while  ob- 
viating the  necessity  to  construct  and 
operate  extensive  and/or  dupUcate  facili- 
ties otherwise  required  if  they  were  to 
proceed  independently.  Petitioner  fur- 
ther states  that  the  exchange  would 
have  no  effect  on  any  of  the  other  sales 
or  services  it  now  renders  nor  would 
there  by  any  change  in  its  operation. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  funend  shotild  on  or  before 
January  31.  1977.  file  with  the  Federal 
Power  Commission.  Washington,  D.C. 
20426.  a  petition  to  intervene  or  a  pro- 
test in  accordance  with  the  require- 
ments of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CPU  1.8  or 
l.lOi    and   the  Regulations   imder  the 
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Natmal  Gas  Act  (18  CPR  157.10 >.  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  In  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in^  accordance  with  the  Commission  s 
Rules. 

Kenneth  P.  Plumb. 
Secretary. 

(FRDoc  77-1990  PUed  1-21-77:8:45  am | 


(Docket  No.  CP77-1H1 

NATURAL  GAS  PIPELINE  CO. 
AMERICA 

Application 


OF 


Janttary  12,  1977. 

Talce  notice  that  on  December  28. 
X976.  Natural  Gas  Pipeline  Company  of 
America  (Applicant),  122  South  Michi- 
gan Avenue,  Chicago,  Illinois  60603,  filed 
in  Docket  No.  CP77-111  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public  con- 
venience and  necessity  authorizing  tlie 
establishment  of  a  new  delivery  point  to 
take  natural  gas  from  Colorado  Inter- 
skate  Gas  Compsoiy  (CIG)  and  the  con- 
struction and  (^leration  of  facilities 
necessary  therefor,  all  as  more  fully  set 
torth  in  the  application  which  ts  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  and  CIG  have 
entered  into  a  letter  agreement,  dated 
November  22,  1976,  whereby  a  new  de- 
livery point  for  gas  from  CIO  to  Appli- 
cant, to  be  designated  CIO's  Willis  Meter 
Station,  would  be  established  in  Sec.  3. 
Camp  County  School  Survey,  Wheeler 
County.  Texas.  CIG  would  deliver  up  to 
ao.OOO  Mcf  of  natural  gas  per  day  to 
Applicant  at  the  new  point.  Applicant 
states  that  deliveries  would  be  made 
under  CIG's  effective  Rate  Schedule  F-1 
and  that,  therefore,  Applicant  would  re- 
ceive no  additional  volumes  of  gas  from 
CIO  than  presently  are  authorized  and 
contracted  for. 

Applicant  proposes  to  construct  and 
operate  a  6-inch  tap  connection  on  its 
existing  12-lnch  pipeline  In  Wheeler 
County.  The  estimated  cost  of  ccxistruc- 
tton  is  $11,600  i^ch  would  be  reim- 
bursed to  Applicant  by  CIG.  Applicant 
indicates  that  the  new  delivery  point  is 
required  to  allow  CIG  to  deliver  gas  pur- 
chased by  CIG  from  production  in  the 
Lott  Area  of  Wheeler  County. 

Any  person  deelring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  Feb- 
ruary 1. 1977.  filed  with  the  Federal  Pow- 
er Commission,  Washington,  D.C.  20426, 
a  petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the  Reg- 
mlations  under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  It  In 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 


NOTICES 


protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  as  a  pculy 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
Oie  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  ttie 
Federal  Power  Commission  by  Sections 
7  and  15  of  Uie  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
reveiw  of  the  matter  finds  that  a  grant 
of  the  certfiicate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

I  Kenneth  F.  Plu^b, 

I  Secretary. 

(FR  Doc.77-1982  PUed  1-21-77:8:45  am] 


'  (Project  No.  2266] 

NEVADA  IRRIGATION   DISTRICT 
Application  for  Amendment  of  License 

Jantjary  12, 1977. 

Public  notice  is  hereby  given  that  ap- 
plication has  been  filed  under  the  Fed- 
eral Power  Act  (16  U.S.C.  791ar-825r)  by 
Nevada  Irrigation  District  (correspond- 
ence to:  Albert  W.  Scurr,  General  Man- 
ager, Nevada  Irrigation  District,  P.O. 
Box  1019,  Grass  Valley,  California  95945; 
and  David  Minasian,  Esq.,  Minasian, 
Minasian,  Minasian,  Spruance  and  Ba- 
ber,  Attorneys  at  Law,  P.O.  Box  1679, 
Oroville,  California  95965)  for  amend- 
ment of  license  for  Project  No.  2266, 
known'' as  the  Yuba-Bear  Hydroelectric 
Project  located  on  the  Middle  and  South 
Yuba  and  Bear  Rivers  and  their  tribu- 
taries in  Sierra,  Nevada  and  Placer 
Counties,  California. 

By  its  application,  Nevada  Irrigation 
Dlsbict  proposes  to  construct  a  power- 
house adjacent  to  its  existing  Rollins 
Reservoir  dam  licensed  as  part  of  the 
Yuba-Bear  Hydroelectric  Project.  The 
50-foot  by  44.5-foot  outdoor  type  power- 
house would  contain  one  generating  unit 
with  an  installed  capacity  of  11,000  kW. 
A  9-foot  diameter  penstock  approximate- 
ly 500  feet  long  would  be  constructed  in 
an  existing  tunnel  beneath  the  dam.  A 
substation  would  be  constructed  adjacent 
to  the  powerhouse  to  provide  power  to 
Pacific  Gas  and  Electric  Company's 
transmission  system. 

Any  persoia  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application,  should  on  or  before  Febru- 
ary 28,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  |k 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 


Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10 ».  All  protests 
filed  with  the  Commission  wtU  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  p)arty  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  conferred 
upon  the  Federal  Power  Commission  by 
Sections  308  and  309  of  the  Federal 
Power  Act  (16  U.S.C.  825g,  825h)  and  the 
Commissions  Rules  of  Practice  and  Pro- 
cedure, specifically  §  1.32(b)  (18  CFR 
1.32(b) )  as  amended  by  Order  No.  518,  a 
hearing  may  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  issue  of  substance  is 
raised  by  any  request  to  be  heard,  pro- 
test or  petition  filed  subsequent  to  this 
notice  within  the  time  required  herein 
and  if  the  applicant  or  initial  pleader  re- 
quests that  the  shortened  procedure  of 
1.32(b)  be  used.  If  an  issue  of  substance 
is  raised  or  applicant  or  initial  pleader 
fails  to  request  the  shortened  procedure 
further  notice  of  hearing  will  be  given. 

Under  the  shortened  procedure  herein 
provided  for,  unless  otherwise  advised,  it 
will  be  unnecessary  for  applicant  or 
initial  pleader  to  appear  or  be  repre- 
sented at  the  hearing  before  the 
Commission. 

Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  77  2035  Piled  1-21-77:8:45  am) 


(Docket  No.  ER77-1301 

NEW  ENGLAND  POWER  CO. 

Filing 

January  12,  1977. 

Take  notice  that  on  January  3,  1977, 
New  England  Power  Company  (NEPCO) 
tendered  for  filing  a  proposed  rate  sched- 
ule for  11  Transmission  Contracts  be- 
tween NEP(X)  and  Montaup  Electric 
Company,  Newport  Electric  Corporation, 
Town  of  Danvers,  Mass.,  Town  of  Mar- 
blehead.  Mass.,  Town  of  Middleborough, 
Mass.,  Town  of  Middleton,  Mass.,  City  of 
Peabody,  Meiss..  Town  of  Shrewsbury, 
Mass.,  TowTi  of  Wakefield,  Mass.,  In- 
habitants of  the  TovsTi  of  Boylston,  Mass., 
and  Town  of  West  Boylston.  Mass.  ( Re- 
ceivers >.  respectively. 

The  Transmission  Contracts  provide 
for  transmission  by  NEPCO  across  its 
system  of  Receivers"  purchases  from 
Maine  Electric  Power  Company 
(MEPCO)  of  various  entitlements  to  the 
power  MEPCO  receives  under  a  Unit  Par- 
ticipation Agreement  dated  November  15, 
1971,  between  New  Brunswick  Electric 
Power  Commission  and  MEPCO. 

NEPCO  requests  waiver  of  the  notice 
requirements  so  as  to  permit  the  Trans- 
mission Contracts  to  become  effective  as 
of  May  24,  1976,  in  accordance  with  their 
terms.  NEPCO  states  that  a  copy  of  this 
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filing  was  mailed  to  the  parties  to  the 
Ti-ansmlsslon  Contracts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  Intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  NE,  Washington,  DC  20426.  In 
accordance  with  S§  1.8  and  1.10  ot  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  24,  1977.  Protest  will  be 
considered  by  the  Cwnmlsslon  In  deter- 
mining the  appropriate  actlcm  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  cm  file  with  the  Commission 
and  are  available  for  public  Inspection 

Kenneth  F.  Plumb, 
Secretary. 

[PR  E>oc.77-1977  Filed  1-21-77:8:45  am] 


[Docket  No.  Ka77-1361 

NIAGARA  MOHAWK  POWER  CORP. 

Cancellation 

Januast  12,  1977. 

Take  .notice  that  magara  Mohawk 
Poww  Corporatl(m,  on  January  5,  1977, 
tendered  fOr  filing  proposed  changes  in 
its  PPC  Electric  Service  Tariff,  No.  94. 
llie  proposed  change  Is  the  cancellation 
of  the  transmission  agreement  between 
magara  M<duiwfc  Power  Corporation  and 
Consolidated  Edison  Cconpany  of  New 
York,  Inc.  for  the  transmission  of  up  to 
150  Mw  of  power  from  magara  McAiawk 
Power  Corporation's  transmission  con- 
nections with  Rochester  Gas  and  Electertc 
Corporation  and  magara  Mohawk  Power 
Corporation's  transmission  interconnec- 
tions with  Consolidated  EWlson  Company 
of  New  York,  Inc.'s  Pleasant  Valley 
Substation. 

The  transmission  agreement  between 
Niagara  Mohawk  Power  Corporation  and 
Consolidated  Edison  Company  of  New 
York,  Inc.  was  effective  October  26,  1975 
and  terminated  October  30,  1976. 

(Topics  of  the  filing  were  served  upon 
Consolidated  Edison  Company  of  New 
York,  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  peti- 
tion to  Intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
CJapltol  Street.  N.E.,  Washington,  D.C. 
20426.  In  accordance  with  tS  18  and  1.10 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8,  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  January  31.  1977.  Protests 
will  be  considered  in  determining  the  ap- 
propriate action  to  be  taken,  but  will  not 
serve  to  make  protestants  parties  to  the^ 
proceeding.  Any  person  wishing  to  be- 
come a  party  must  file  a  petition  to 
Intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.77-1978  Piled  1-21-77:8:45  am) 


tOodket  Fo.  CP77-W1 

NORTHERN  NATURAL  GAS  CO. 

Application 

Jahuary  11,  1977. 

Take  notice  that  on  December  17. 1976, 
Northern  Natural  Gas  C(Mnpany  (Appli- 
cant!, 2223  Dodge  Street,  Omaha,  Ne- 
braska, filed  In  Docket  No.  (7P77-99  an 
application  pfursuant  to  Section  7(c)  at 
the  Natural  Gas  Act  for  a  ceptificate  of 
public  convenience  and  necessity  author- 
izing the 'Construction  and  operation  of 
a  new  2,100  horsepower  compressor  sta- 
tion (Stevens  County  No.  5)  and  6.1 
miles  of  16-lnch  pipeline  to  connect  such 
station  to  Applicant's  existing  Stevens 
(bounty  No.  1  gathering  system  in  Stev- 
ens County,  Kan,saa.  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  proposed  com- 
pressor station  would  compress  gas  pro- 
duced from  39  wells  in  Applicant's  Hu- 
goton  System,  which  are  pre^ntly  con- 
nected via  Api^csmt's  14-lnch  and  16- 
inch  gathering  lines  to  the  suction  side 
of  Stevens  County  No.  1  compressor 
where  recent  declines  in  the  flowing 
wellhead  pressure  require  the  lowering 
of  the  gathering  line  i>ressure  to  enable 
Applicant  to  maintain  production  Tol- 
umes  from  these  wells.  Applicant  states 
that  the  proposed  Stevens  County  No.  5 
gathering  compressor  station  would  per- 
mit a  subsystem  delivery  capability  of 
32,000  Mcf  per  day  and  woifld  result  in 
a  total  ddlvery  of  1,069,000  Met  per  day 
at  the  discharge  of  existing  field  service 
compressor  facilities  located  at  Stevens 
County  No.  1. 

Applicant  proi>06es  to  construct  and 
operate  two  1,050  horsepower  compres- 
sor units  and  8.1  mUes  of  16-inch  pipe- 
line at  an  estimated  cost  of  $2,740,000. 
Applicant  states  that  if  the  additional 
horsepower  is  not  available  during  the 
1977-78  heating  season,  its  wintertime 
dellverabillty  would  be  reduced  approx- 
imately 17,000  Mcf  per  day.  which  vol- 
imies  cannot  be  made  up  from  other 
soorces  of  supi^,  and  there  would  be 
an  even  greater  reduction  in  dellvera- 
billty during  the  1978-79  heating  season. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  Jan- 
uary 31.  1977,  filed  with  the  Federal 
Power  CX)mmis6lon,  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a  pro- 
test in  accordance  with  the  requirements 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  or  1.10)  and 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the  pro- 
ceeding. Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  petition  to  intervene  in  accord- 
ance wlUi  the  CommlfiRlon's  Rules. 

Take  further  notice  that,  pursuant  to 
The  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections  7 


and  15  of  the  Natuval  Gtis  Act  and  the 
C7<»mnl8sion%  Rifle»of  Pfactice  and  Pro- 
cedure, a  heartaf  will  be  held  without 
further  notice  beftore  tlte  Commission  on 
this  application  if  no  petiUon  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  ttie  Ctomsnlssiaa  on  its  own 
review  of  the  maMer  finds  that  a  grant 
of  the  certlfieate  l»reQulTed  by  the  pub- 
lic convenience  asidAeeessity.  If  a  peti- 
tion for  leave  to  intervene  Is  timely  filed, 
or  if  the  Gommtsston  on  its  own  motion 
believes  that  a  formal  hearing  is  re- 
quired, further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  jwocedure  herein  provided 
for,  unless  othorwi^  advised,  it  wlU  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plxtmb. 
Secretary. 

[FR  Doc  77-1897  PUed  l-21-77;8:45  am] 


(Docket  No.  Xa77-M1 

NORTHERN  STATES  POWER  CO. 
(WISCONSIN) 

Tariff  Change 

January  12, 1977. 

Take  notice  that  Northern  States 
Power  ComBMQT  rwiscoostn)  on  Decem- 
ber e.  1976.  tOMlered  for  filing  proposed 
cbaDges  in  its  FPC  Eleetrle  Service  Tariff 
PPC  Rate  Schedule  No.  42.  Supplonent 
No.  S.  The  proposed  changes  are  re- 
qioested  to  alter  its  agreeneat  with  the 
ViDage  of  Cadott,  Wisconsin,  and  are 
proposed  to  be  effective  as  of  January  i . 
1977. 

This  Agreement  was  renegotiated  at 
this  time  to  recognize  the  change  in  de- 
livery voltage  from  2,400  volts  to  4.160 
volts  at  the  request  of  the  Village  of 
Cadott. 

Copies  of  the  filing  were  served  upon 
the  Village  of  (Tadott. 

Any  person  desiring  to  be  heard  or  to 
protest  said  appUcoticm  should  file  a  pe- 
tition to  intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street,  N.E..  Washington.  DC. 
20426,  in  accordance  with  i!  1.8  and  1.10 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CPR  1.8,  1.10).  All 
such  petitions  or  protests  should  be  fUed 
on  or  before  January  31,  1977.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  apprwriate  action  to 
be  taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Ai^y 
person  wishing  to  become  a  party  must 
file  a  petition  to  Intervene.  C(H)ies  of  this 
application  are  on  file  with  the  Com- 
mission and  are  available  for  public  in- 
spection. 

KiNKETH  F.  Plumb 

Secretary. 

|FR  Doc  77-2031  PUed  1-21-77:8:45  am) 


[Docket  No.  OP73-332] 

NORTHWEST  PIPELINE  CORP. 

Petition  To  Amend 

Jahuaby  11.  1977. 
Take  notice  that  on  Deecmbcr  23, 197«, 
Northwest  Pipeline  Corporatkm   (Petl- 
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tlMier) ,  P.O.  Box  1526.  Salt  Lake  City. 
Utah  84110.  filed  In  Docket  No.  CP7a-332 
a  petition  to  amend  tlie  Commission's 
ordo^  Issued  pursuant  to  Section  7(c) 
ef  the  Natural  Oas  Act  on  September  9, 

lt76  (56  PPC ).  December  17,  1976 

(56  PPC  ),  and  February  26,  1975 

(54  FPC ) ,  In  the  instant  docket  so 

as  to  1 )  excise  Docket  No.  CP73-332  from 
the  orders  Issued  September  9.  1976,  and 
December  17,  1976.  and  2)  amend  the 
pricing  conditions  of  the  order  Issued 
P^bruary  26,  1975.  all  a^  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioner  states  that  the  (Commission 
affirmed  an  Initial  Decision,  with  modi- 
fk:ation,  approving  the  short-term  im- 
port from  Canada  of  additional  natural 
gas  volumes  fn»n  Westcoast  Transmis- 
sion Company  Limited  (Westcoctst) ,  up 
t*  55,000  Mcf  per  day,  in  Docket  No. 
CP73-332,  at  an  average  border  price 
ranging  from  $1.61  to  $1.91  per  Mcf  over 
the  life  of  the  contract,  subject  to  cer- 
tain carrying  costs  and  currency  ex- 
change rates.  It  is  further  stated  that 
Westcoast's  Export  Licrase  OL-41  was 
amended  October  8,  1974,  to  permit  the 
exemption  of  Hiese  short-term,  emer- 
gency gas  purchases  from  the  general 
pricing  provisions  affecting  Canadian 
natural  gas  exports,  continuing  even 
with  the  increase  of  ttie  Canadian  bor- 
der price  from  $1.00  per  Mcf  to  $1.40 
and  $1.60  per  Mcf.  Petitioner  asserts  that 
the  National  Elnergy  Board  (NEB),  by 
Order  No.  AO-11-OL^l,  revckeA  the 
previous  pricing  exemption  and  made 
Petitioner's  subject  gas  volumes  sub- 
ject to  the  general  border  prices  of  $1.80 
per  Mcf  effective  S^tember  10,  1976. 
and  $1.94  per  Mcf  effective  January  1. 
1977,  and  the  CcHnmission  by  Its  orders 
of  September  9.  1976.  and  December  17. 
1976,  approved  such  increases. 

Petitioner  further  states  that  the 
border  price  exemption  was  reinstated  by 
NEB  in  its  Order  of  October  21,  1976,  for 
gas  authorized  to  be  Imported  by  Peti- 
tioner under  the  1974  Temporary  Agree- 
ment. It  Is  indicated  that  said  order  re- 
quired that  the  amount  paid  Pan- Alberta 
Oaf  Ltd.  (Pan-Alberta)  would  be  the 
amount  provided  in  tbe  Temporary 
Afl^vement  adjusted  by  an  additional 
amount  of  14.07  cents  and  23.109  cents 
per  million  Btu's,  effective  October  1, 
1976,  and  January  1, 1977,  respectively.  It 
is  stated  that  Pan-Alberta  has  agreed 
that  in  view  of  ttiis  provision,  and  the 
fact  that  it  was  unable  to  deliver  full 
contract  quantities  during  the  1975-76 
heating  season,  that  it  would  reduce  its 
other  cliarges  to  Westcoast,  which  are 
passed  on  to  Petitioner,  to  the  extent  re- 
quired so  that  the  total  amount  due  Pan- 
Alberta  and  Westcoast  over  the  term  of 
the  1974  Temporary  Agreement  would 
not  exceed  $1.91  per  Mcf.  assuming  that 
the  full  volumes  are  delivered  for  the  pe- 
riod October  1,  1976,  throufi^  April  1, 
1977. 

Petitioner  states  that  although  Pan- 
jUberta  has  agreed  to  limit  Petitioner's 
oasts  to  $1.91  per  MJcf  based  oo  fun  cm- 
feract  deliveries  from  October  1.  1976, 


through  the  terra  of  the  Agreement,  Peti- 
tioner was  unable  to  take  full  contract 
volumes  during  October  1976.  which  re- 
sulted from  the  fact  that  gas  may  be  im- 
ported under  the  1974  Temporary  Agree- 
ment only  to  the  extent  that  Westcoast 
cannot  deliver,  from  its  own  gas  supply 
sources  in  British  Columbia,  the  full  con- 
tract volimies  at  Sumas,  Washington, 
under  its  GL-41  export  authorization.  It 
Is  stated  that  Westcoast  had  a  gas  supply 
available  in  excess  of  Petitioner's  re- 
quirements at  the  Sumas  import  point 
during  certain  days  in  October  and, 
th^fore.  Petitioner  was  unable  to  im- 
port the  full  volumes  available  under  the 
1974  Temporary  Agreement,  and  as  a  re- 
sult Petitioner  estimates  the  average  cost 
of  all  volumes  of  gas  actually  Imported 
for  the  term  of  the  1974  Temporary 
Agreement  would  be  $1.96  per  Mcf  if  full 
deliveries  can  be  taken  during  the  re- 
maining months  of  the  term.  The  Peti- 
tioner states  that  if  it  was  unable  to  take 
gas  for  an  additional  15  days,  the  unit 
cost  would  increase  to  $2.05  per  Mcf,  and 
since  it  is  impossible  to  predict  with  cer- 
tainty the  volumes  that  will  t»e  imported. 
Petitioner  requests  an  order  from  the 
Commission  allowing  it  to  pay  up  to  $2.05 
per  Mcf  in  lieu  of  the  previously  author- 
ized $1.91  per  Mcf  of  gas. 

Accordingly.  Petitioner  requests  the 
aforementioned  orders  be  amended  and 
tbat  Petitioner  be  authorized  to  continue 
to  Import  gas  imder  the  1974  Temporary 
Agreement  at  an  average  culminative 
price  of  up  to  $2.05  per  Mcf.  Further, 
Petitioner  requests  that  said  authoriza- 
tion be  effective  September  10,  1976. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  mi  or  before 
January  31,  1977,  file  with  the  Federal 
Power  Commission,  Washington,  D.C. 
20426,  a  petition  to  Intervene  or  a  pro- 
test in  accordance  with  the  requirements 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  or  1.10)  and 
the  Regulations  imder  the  ^tural  Gas 
Act  (18  CFR  157.10).  All  protests  fUed 
with  the  Commission  will  be  cmisldered 
by  it  in  determining  the  appropriate  ac- 
tion to  be  taken  but  will  not  serve  to  make 
the  Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  to 
B  proceeding  or  to  pcu-ticlpate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc.77-1996  Piled  1-21-77:8:45  am] 


(Docket  N06.  E-8899  and  E-8000,  E-9001] 

ORANGE  &   ROCKLAND  U-nilTIES.   INC. 
AND  ROCKLAND  ELECTRIC  CO. 

Electric  Rates:  Settlement 

January  10, 1977. 

On  Novembw  24,  1976,  Orange  and 
HocldaQd  UtllltleB.  Inc.  (Orange  and 
Rockland)  and  Rockland  Electric  Com- 
pany (Rockland  Electric)  filed  a  Settle- 
meat  Agreement  (Agreement).  For  the 
reason  set  forl^  below,  the  Commlssl(xi 


approves   the   Agreement   which   effec- 
tively terminates  this  proceeding. 

Proceedings  were  initiated  on  August 
30,  1974.  when  Orange  and  Rockland 
tendered  for  filing  proposed  amendments 
to  its  contract  with  Its  wholly-owned 
subsidiary.  Pike  County  Light  and 
Power  Company  (Pike  County)  in 
Docket  No.  E-S999  and  amendments  to 
its  contract  with  its  other  wholly-owned 
subsidiary  Rockland  Electric  in  Docket 
No.  E-9000.  Orange  and  Rockland's  con- 
tracts with  Pike  County  and  Rockland 
Electric  cover  its  wholesale  sales  to  those 
subsidiaries  and  are  filed  with  the  Com- 
mission as  rate  schedules.  The  proposals 
included  a  request  to  change  the  return 
on  equity  to  14  percent,  a  request  that 
the  rate  of  return  be  automatically  ad- 
justed as  of  the  end  of  the  preceding 
year  to  reflect  changes  in  embedded  cost 
of  debt  and  preferred  stock  capital,  and 
a  request  to  change  the  method  of  com- 
puting working  capital. 

On  the  same  date.  Rockland  Ellectric 
filed  a  fuel  adjustment  clause  and  an  in- 
crease in  its  rates  to  its  wholesale  cus- 
tomer, the  Board  of  Public  Works  in 
the  Borough  of  Park  Ridge  (Park  Ridge) 
in  Docket  No.  E-9001.  The  requested 
effective  date  in  all  cases  was  Novem- 
ber 1.  1974,  except  in  Docket  Np.  E-9001 
for  which  an  effective  date  of  October  1, 
1974,  was  requested  subsequent  to  the 
August  30  filing. 

By  order  issued  on  September  27,  1974, 
the  CJommission  accepted  and  suspended 
the  proposed  rates  in  Docket  Nos.  E-8999 
and  E-9000  for  one  day,  permitted  them 
to  go  into  effect  on  November  2,  1974, 
subject  to  refimd.  ordered  a  hearing,  and 
consolidated  the  two  dockets  for  the  pur- 
pose of  hearing  and  decision.  By  order 
issued  in  Docket  No.  E-9001  on  the  same 
date,  the  Commission  permitted  the  in- 
tervention of  Park  Ridge  and  the  Pub- 
lic Advocate  of  the  State  of  New  Jersey. 
Division  of  Rate  Counsel  (the  Public 
Advocate) .  accepted  and  suspended  the 
proposed  rates,  permitting  them  to  be- 
come effective  on  November  15,  1974,  but 
refused  to  permit  the  proposed  fuel  ad- 
justment clause  to  become  effective  be- 
cause it  refiected  the  total  cost  of  econ- 
omy purchases,  rather  than  merely  the 
fuel  component  thereof,  and  ordered  a 
hearing. 

By  order  issued  on  (October  25,  1974. 
the  Commission  denied  a  Rockland 
Electric  request  in  E-9001  for  a  short- 
ened suspension  period  and  accepted  for 
filing  Rockland  Electric's  revised  fuel 
adjustment  clause  which  was  permit- 
ted to  become  effective  on  November  1. 
1974.  without  suspension  and  not  subject 
to  refund.  By  order  issued  <mi  December 
2.  1974.  the  Commission  grranted  a  re- 
quest filed  by  Park  Ridge  that  a  limited 
examinatitm  of  the  lawfulness  of  the 
proposed  fuel  adjustment  clause  be  in- 
cluded at  the  hearing. 

On  February  7,  1975,  the  Commission 
ordered  consolidaticm  of  the  three  pro- 
ceedings, permitting  Park  Ridge  and 
the  Pubhc  Advocate  to  intervene  in 
Docket  Nos.  E-8999  and  E-8000.  By  or- 
der of  October  14,  1975,  the  OoounissiMi 
ordered  Rockland  Electric  to  refund  to 
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Park  Ridae  the  amount;:,  attiib vinble  to 
inclusion  of  construction  work  in  prog- 
ress in  the  rate  base. 

Hearings  before  an  Administrative  Law 
Judge  were  held  on  Augu.st  26  and  Oc- 
tober 8,  1975.  On  July  19,  1976.  an  Ini- 
tial Decision  in  the  combineti  proL-eodiJig 
vns  issued. 

Public  notice  of  the  filmg  on  Novem- 
ber 24.  1976.  of  the  proposed  Settlement 
Agreement  was  issued  on  November  30. 
1976,  with  comments  due  by  December 
14,  1976.  On  December  14,  1976,  tlie 
Commission  Staff  filed  comments  sup- 
porting the  Agreement.  No  other  com- 
ments were  received. 

Based  on  our  review  of  the  Seitlemenl 
Agreement  and  record  in  these  proceed- 
ings, we  conclude  that  the  Agreement 
represents  a  reasonable  resolution  of  the 
Issues  in  the  proceedings  in  the  public 
interest,  and  that  the  settlement  .should 
be  approved  accordingly. 

The  Commission  find.s;  Tne  Seitlement 
Agreement  filed  in  this  docket  on  No- 
vember 24,  1976,  should  be  approved  and 
made  effective,  as  hereinafter  ordered. 

The  Commission  orders:  iA>  the  Set- 
tlement Agreement  filed  with  the  Com- 
mission in  this  proceeding  on  Novem- 
ber 24,  1976  is  incorporated  herein  by 
reference,  accepted  and  approved. 

(B)  Within  30  days  of  the  date  of  is- 
suance of  this  order.  Orange  and  Rock- 
land and  Rockland  Electric  shall  file 
revised  tariff  sheets  to  effectuate  the 
provisions  of  the  Agreement  and  upon 
acceptance  by  the  Commislson  of  the 
filing  of  the  revised  tariff  sheets.  Orange 
and  Rockland  and  Rockland  Electric 
shall  make  refimds  to  Park  Ridge,  as  a 
lump  sum  payment,  of  all  amounts  col- 
lected In  excess  of  the  settlement  rates 
provided  for  in  the  Agreement  and  ap- 
proved herein.  Said  refunds  shall  be 
made  In  accordance  with  the  terms  of 
the  Agreement  and  shall  bear  Interest  at 
the  rate  of  9  percent  per  annum. 

(C)  Within  15  days  after  refunds  are 
made,  Orange  and  Rockland  and  Rock- 
land Electric  shall  file  a  refund  report 
with  the  Commission,  shall  serve  a  copy 
thereof  upon  all  affected  customers,  and 
shall  furnish  a  copy  to  each  State  Com- 
mission within  whose  jurisdiction  the 
wholesale  customers  distribute  and  sell 
electric  energy  at  retail. 

Such  report  shall  show  montlily  billing 
determinants  and  revenues  imder  prior, 
present  and  settlement  rates;  the 
monthLv  settlement  rate  increase;  the 
monthly  refund;  and  the  monthly  in- 
terest computation  together  with  a  sum- 
mary of  such  information  for  the  total 
refund  period. 

<D)  This  order  is  without  prejudice  to 
any  findings  or  orders  which  have  been 
made  or  which  may  hereafter  be  made 
by  the  Ccwnmission,  and  Is  without  preju- 
dice to  any  claims  or  contentions  which 
may  be  made  by  the  Commission.  Its 
Staff,  or  any  party  or  person  affected  by 
this  order  in  smy  proceeding  now  pend- 
ing or  hereafter  Instituted  by  or  against 
Orange  and  Rockland  and  Rockland 
Electric  or  any  other  person  or  party. 


'  E 1  The  Secretary  shall  cause  promiit 
i^ublication  of  this  order  to  be  made  in 
the  Federal  RccisTni 

By  the  Commission. 

Kenneth  P.  Ptum, 
Secret€trp. 

iFR  Doc  77-1992  Piled  1-21   77  8-45«jn) 


(Docket  No.  CP7+  160   eU  ( 

PACIFIC   INDONESIA  LNG  CO. 

Amendment 

January  12.  1977. 

Take  notice  that  on  December  21, 1976, 
Pacific  Indonesia  LNG  Company  vAppll- 
cant) ,  720  West  Eight  Street.  Los  Ange- 
les, California  90017,  filed  In  Docket  No. 
CP74-160,  et  al.,  an  amendment  to  its 
pending  apphcations  In  Docket  Nos.  CP 
74-160  and  CP74-207  pursuant  to  sec- 
tions 3  and  7(c)  of  the  Natural  Gas  Act 
so  as  to  authorize  the  sale  of  regasslfied 
LNG  to  Pacific  Gas  and  Electric  Company 
I  PG&E)  and  Southern  California  Gas 
Company  (SoCal),  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
w.itli  the  Commission  and  open  to  public 
Inspection. 

It  is  stated  that  on  September  30.  1973. 
Applicant  filed  an  applicaticm  in  Docket 
No.  CP74-160  requesting  authorization 
pursuant  to  section  3  of  the  Natural  Gas 
Act  to  import  LNG  from  the  Republic  of 
Indonesia.  It  Is  further  stated  that  on 
February  15,  1974,  AppMcant  fUed  an  ap- 
plication pursuant  to  section  7(c)  of  the 
Natural  <jas  Act  for  authorization  to  con- 
struct and  operate  facilities  necessary  to 
receive,  store  and  regasify  the  LNG  and 
to  sell  the  resultant  natural  gas  to  SoCal 
for  resale.  It  is  stated  that  on  March  31, 
1975,  Applicant  in  Docket  Nos.  CP74-160 
and  CP74-207.  filed  amendments  to  Its 
pending  applications  which  reflected: 
'  1 )  A  change  in  the  purchase  price  of 
the  LNG:  and  <2)  The  fact  that  Apph- 
cant  no  Iraiger  would  construct  or  oper- 
ate facilities  for  the  receipt,  storage  and 
regasification  of  LNG  or  for  its  delivery 
to  SoCal.  On  September  17,  1974,  as  sup- 
plemented on  March  31.  1975.  Western 
LNG  Terminal  Company  (Western 
Tei-minal) ,  an  affiliate  of  AppUcant,  filed 
an  appUcation  tn  Docket  No.  CP75-63 
pursuant  to  section  7<c)  of  the  Natural 
Gas  Act  for  authorization  to  construct 
and  operate  facihtlcs  at  Oxnard,  Cali- 
fornia, for  the  receipt,  storage,  and  re- 
gasification  of  the  LNG  to  be  impwted 
by  Applicant  and  for  the  delivery  of  the 
resultant  natural  gas  to  SoCal  for  Ap- 
plicant's account.  It  is  said. 

By  the  subject  amendment  Applicant 
.seeks  authorization  to  seU  50  percent  of 
its  available  resultant  natural  gas  to 
SoCal  and  50  percent  to  PG&E  pursuant 
to  the  Agreement  among  Applicant, 
PG&E  and  SoCal  dated  January  27,  1976. 
It  is  stated  that  SoCal  and  PG&E  would 
purchase  such  gas  totaling  approximately 
190,000,000  Mcf  per  year  for  a  term  equiv- 
alent to  that  of  Applicant's  contracted 
term  of  LNG  purchase.  It  is  further 
stated  that  no  additional  facilities  are 


required  as  a  result  of  the  January  27. 
1976,  agreement  and  that  existing  inter- 
coDnectlQDs  are  sufficient  to  move  PG&E's 
share  of  the  gas  to  POftETs  system  either 
through  delivery  or  exchange  of  equiva- 
lent volumes. 

Any  person  desiring  to  be  heard  at  tc' 
make  any  protest  with  reference  to  said 
amendment  should  cm  or  before  Febru- 
ary 1,  1977,  file  with  the  Federal  Power 
Commission.  Washington,  D.C.  20426.  a 
petition  to  Intervene  or  a  protest  In  ac- 
cordance with  the  requirements  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (18  CFR  1.8  or  1.10)  and  the  reg- 
ulations under  the  Natural  Gas  Act  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  wiU  be  considered  by  it  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the  pro- 
testants  parties  to  the  proceeding.  An\ 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the  Com- 
mission's rules.  Persons  who  have  hereW>- 
fore  filed  need  not  do  so  again. 

Kenneth  F.  Plumb. 
Secretary 

FR  Do.  77   1979  PUed  1  21-77;8-4.'i  ami 


lDocketNo.CP77  113| 

PANHANDLE  EASTERN  PIPE  LINE  CO. 
Applicstion 

January  12. 1977 

Take  nouce  that  on  December  30, 1976 
Panhandle  Eastern  Pipe  Line  Company 
■  Applicant),  P.O.  Box  1642,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP77- 
113  an  applicatl<»i  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a  certif- 
icate of  public  convenience  and  neces- 
sity authorizing  the  transportation  of  up 
to  35  Mcf  of  natural  gaa  per  day  <xi  an 
interruptlble  basis  for  Cabot  Corporation 
<  Cabot) ,  and  the  exchange  and  transpor- 
tation of  up  to  30  Mcf  of  gas  with  Citief 
Service  Gas  C<»ipany  (Cities)  for  the  ac- 
count of  Cabot,  for  a  period  of  two  year.v 
from  the  date  of  first  delivers',  all  as  more 
fully  set  forth  In  the  application  which 
Is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  proposes  to  transport  for 
Cabot,  pursuant  to  an  agreement  dated 
May  11,  1976,  up  to  35  Mcf  per  day  from 
Cabot's  No.  2-34  Barby  Ranch  Unit  Well 
in  Beaver  County,  Oklahoma,  and  up  to 
30  Mcf  of  gas  per  day  from  Cities,  for 
the  account  of  Cabot,  from  an  existing 
point  of  interconnection  of  the  facilltle.* 
ot  Ap^hcant  ttnd  CMties  located  in  Grant 
County,  Kansas. 

It  is  asserted  that  Applicant  would  rt-- 
dellver  such  gas  to  Cabot's  Satellite  Divi- 
sion plant  located  in  Kokomo,  Indiana, 
an  wtl«tiTig  direct  industrial  customer  of 
Kokomo  Oes  and  Pud  Company  (Koko- 
mo), who  in  turn  is  an  existing  resale 
customer  of  Applicant,  at  an  existing 
point  (rf  delivery  between  Kokomo  and 
Applicant,  and  to  Oabot's  Cab-O-SD 
plant  an  existing  direct  industrial  eus- 
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tomer  of  Applicant  located  near  Tuscola, 
minois,  at  an  existing  point  of  delivery 
to  Cabot  in  Douglas  County,  Illinois. 

Applicant,  it  is  stated,  would  redeliver 
the  stated  volumes  less  19  percent  reduc- 
tion for  fuel  usage,  and  Cabot  would  pay 
Applicant  a  monthly  charge  of  $442.00, 
subject  to  an  upward  or  downward  ad- 
justment of  22.36  cents  per  Mcf  to  be 
applied  to  any  deficiency  or  excess  in 
volumes  transported. 

Applicant  states  that  the  exchange  of 
gas  with  Cities  is  pursuant  to  an  ex- 
change agreement  dated  July  20,  1976. 
which  agreement  provides  no  reimburse- 
ment other  than  the  exchange  of  gas 
volumes  between  parties. 

It  is  stated  that  Cabot's  Cab-O-Sil 
plant  anticipates  an  approximate  cur- 
tailment of  26  percent  over  the  next 
twelve  months,  and  Cabot  has  advised 
Applicant  that  the  gas  to  be  transported 
Is  to  be  used  as  Category  2  process  gas  for 
the  manufacturing  of  a  water  repellent 
compound  manufactured  througli  sili- 
cone dioxide  combustion.  It  is  further 
stated  that  Applicant's  deliveries  to 
Kokomo  are  being  curtailed  by  30  per- 
cent became  of  a  gas  supply  defiiciency, 
and  short-term  emergency  supplemen- 
tary supplies  can  no  longer  be  relied  up- 
<m  by  Kokomo.  Said  gas,  It  is  stated.  Is 
Tcqulred  for  use  as  a  Category  2  process 
gas  for  the  manufacturing  of  high  per- 
lormance  alloys. 

Applicant  states  that  its  facilities  are 
adequate  to  handle  the  volumes  to  be 
transported  for  Cabot,  and  that  no  new 
facilities  are  required  to  perform  this 
transportation  and  exchange  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Jan- 
uary 31,  1977,  file  with  the  Federal  Pow- 
er Commission,  Washington,  D.C.  20426, 
a  petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and  pro- 
*  cedure  (18  CFR  1.8  or  1. 10)  and  the  regu- 
lations luider  the  Natural  Oas  Act  (18 
CFR  157.10).  All  protests  filed  with  the 
Cranmission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  Intervene  in  accordance  with  the 
Commission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  *y  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  practice  and  pro- 
cedure, a  hearing  wUl  be  held  without 
further  notice  before  the  Commission 
on  this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  Is  required  by  the  pub- 
lic convenience  and  necessity.  If  a  peti- 
tion for  leave  to  intervene  is  timely  filed, 
or  if  the  Commission  on  Its  own  motion 
believes  that  a  formal  hearing  Is  re- 


quired, fiu-ther  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  tt  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 
!  Secretary. 

|FR  Doc  77-1981  Piled  1-21   77;8:45  am) 


(Docket  No.  ER77- 131) 

PORTLAND  GENERAL  ELECTRIC   CO. 
I  Rate  Filing 

January  12.  1977. 

Take  notice  that  Portland  General 
Electric  Company  (PGE)  on  January  3, 
1977,  tendered  for  filing  in  accordance 
with  section  35  of  the  Commission's  reg- 
ulations a  Rate  Schedule  designated  ICP 
Service  Rate  Schedule  PGE-1  which  pro- 
vides for  sale  of  non-firm  energy  to  utili- 
ties that  are  parties  to  the  Intercompany 
Pool  Agreement  (Revised),  dated  Sep- 
tember 1,  1973,  or  to  other  utilities. 

This  Tariff  applies  to  deliveries  of  non- 
,firm  energy  at  such  time  and  In  such 
amounts  as  PGE,  In  its  sole  discretion, 
makes  available.  PGE  states  that  the 
Tariff  is  intended  to  achieve  fuel-saving 
and  cost  benefits  between  PGE  and  any 
Interested  purchasers. 

Copies  of  this  filing  were  served  UE>oa 
the  Public  Utility  Comimssioner  of  Ore- 
gon and  the  following  potential  pur- 
chasers :  Pacific  Power  &  Light  Company, 
Puget  Sound  Power  &  Light  Company. 
The  Washington  Water  Power  Company, 
The  Montana  Power  Company,  Idaho 
Power  Company,  Utah  Power  Company. 
Pacific  Gas  and  Electric  Company,  and 
Soutliern  California  Edison  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  §§1.8  and  1.10 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  1.8,  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  January  25,  1977.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
application  are  on  file  with  the  Commis- 
sion and  are  available  for  public  inspec- 
tion. ^., 

Kenneth  P.  Plumb, 

Secretary,  i 

(PR  Doc  77-2037  Piled  l-21-77;8:45  ami    ' 


PSNH  states  that  the  Revised  Settle- 
ment Agreement  resolves  all  issues  in 
this  docket.  PSNH  filed  also  a  motion  to 
withdraw  a  proposed  partial  settlement 
agreement  certified  to  the  Commission 
on  November  3,  1976.  The  Revised  Settle- 
ment Agreement,  according  PSNH.  pro- 
duces a  revenue  increase  of  $3,861,474  on 
a  1976  test  year  basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  settlement  agreement  should 
file  comments  with  the  Federal  Power 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426,  on  or  be- 
fore February  4,  1977.  Comments  will  be 
considered  by  the  Conunission  in  deter- 
mining the  appropriate  action  to  be 
taken.  Copies  of  this  agreement  are  on 
file  with  the  Commission  and  are  avail- 
able for  public  inspection. 

Kenneth  F.  Plumb, 

Secretarij. 

|FR  Doc. 77-2003  Filed  1-21-77:8:45  ani| 


[Docket  No.  ER76-505I  I 

PUBLIC  SERVICE  CO.  OF  NEW  HAMPSHIRE 

Settlement  Agreement 
•  January  13,  1977. 

Take  notice  that  on  January  6.  1977. 
Public  Service  Company  of  New  Hamp- 
shire (PSNH)  filed  a  Revised  Settlement 
Agreement  in  the  referenced  proceeding. 


(Docket  No.  RP75-841 
SOUTHERN  NATURAL  GAS  CO. 
Order  Approving  Rate  Settlement 

January  11,  1977. 

On  November  9, 1976,  the  Presiding  Ad- 
ministrative Law  Judge  certified  to  the 
Commission  a  proposed  settlement  agree- 
ment in  the  above-entitled  proceeding 
together  with  the  Mitire  record  relating 
thereto.  The  settlement,  if  approved, 
wovdd  resolve  all  issues  in  the  proceeding 
except  those  pertaining  to  advance  pay- 
ments, which  are  reserved  for  hearing 
and  formal  decision.  For  the  reasons 
stated  below,  the  settlement  agreement 
shall  be  approved. 

This  proceeding  was  initiated  on 
March  31,  1975,  when  Southern  Natural 
Gas  Company  (Southern)  tendered  for 
filing  a  proposed  general  rate  increase 
amoimting  to  approximately  $91.1  mil- 
lion annually  based  on  costs  and  sales 
volumes  for  calendar  year  1974,  as  ad- 
justed. On  May  15,  1975,  the  Commission 
by  order  suspended  Southern's  proposed 
increase  for  five  months,  following  which 
it  became  effective,  subject  to  refund,  on 
October  16.  1975.  In  accordance  with 
conditibns  contained  in  the  suspension 
order.  Southern  submitted  revised  rates 
piuportlng  to  refiect  the  "United" 
metiiod  of  cost  classification  for  pur- 
poses of  rate  design,  and  reducing  the 
amount  of  the  proposed  rate  increase 
from  $91.1  to  $65.2  million  annually.  The 
settlement  agreement  would  allow  an  in- 
crease in  Southern's  of  $32.7  million,  rep- 
resenting a  further  reduction  of  $32.5 
million  from  the  restated  rates  claimed 
by  Soutlieni. 

Notice  of  the  settlement  agreement 
was  issued  on  November  16.  1976.  pro- 
viding for  comments  by  interested  par- 
ties to  be  submitted  on  or  before  No- 
vember 30,  1976.  No  comments  oppos- 
ing the  settlement  have  been  received. 

The  settlement  rates  and  refunds  are 
predicated  upon  the  settlement  cost  of 


'  Urated  Gas  Pipe  i^ine  Company,  Opinion 
No.  671.  (50-FPC  1348). 
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service  set  fortli  on  Appendix  C  of  tlie 
settlement  agreement.  The  settlement 
cost  of  service  Includes  a  rate  of  retom 
of  10.08  percent  on  Southern's  net  in- 
vestment rate  base  and  a  return  of  12.75 
percent  on  common  equity.  lYie  setOe- 
ment  cost  of  service  and  rate  of  return 
appear  reasonable  and  are  approved.    ^ 

The  settlement  provides  for  two  sets 
of  rates,  as  shown  on  Appendices  A  and 
B  of  the  settlenent.  The  Awjendix  B 
rates  8u«  to  be  effective  from  October  16, 
1975,  through  July  15,  1976.  The  Ap- 
pendix A  rates  are  to  be  effective  com- 
mencing July  16,  1976.  The  differences 
between  the  appendix  A  and  B  rates  are 
due  to  changes  in  Southern's  cost  of  gas, 
the  elimination  of  the  depletion  aDow- 
ance.  and  the  surcharge  to  recover 
demand  charge  credits. 

Other  important  pr6vlsions  of  the  set- 
tlement agreement  are  as  follows: 

Article  rv  provides  for  functional  de- 
preciation rates  to  be  utilized  by  -South- 
em  of  3.85  percent  for  onshore  transmis- 
sion plant,  4.25  percent  for  imderground 
storage,  and  7.35  percent  for  gas  supply 
transmission  and  gathering  facilities. 
The  settlement  depreciation  rates  can- 
not be  changed  prior  to  October  16, 1977. 

Article  V  provides  for  additional  re- 
funds if  Southern's  total  sales  for  the 
12  month  period  ending  September  30, 
1977,  exceed  the  test  period  sales  or  tf 
sales  to  Southend's  direct  eustoment  aiMl 
rate  schedule  "AO"  customers  exceed  the 
test  period  sum  of  sales  to  these  cus- 
tomers. 

Article  VI  prescribes  the  procedures 
for  hearing  and  decision  on  the  re- 
served advance  payments  issues.  These 
Issues  shall  be  disposed  of  as  a  result  of 
the  hearings  held  before  the  Presiding 
Judge  on  October  28, 1976. 

Artlele  vn  provides  that  for  the 
period  November  28,  1975,  through  De- 
cen^ber  31,  1977,  Southern  shall  give 
demand  charge  credits  to  its  rate  sched- 
ule "OCD"  and  "OCDL"  customers 'to 
the  extent  requirements  within  contract 
demand  are  curtailed.  In  addition, 
Southern  shall  recover  the  credits  given 
through  a  surcharge  to  its  commodity 
rate  under  its  "OCD",  "OCDL",  "AO". 
and  "AOL"  rate  schedules.  The  sur- 
charge will  be  computed  by  dividing  the 
credits  given  by  the  sum  of  the  sales 
under  the  "CD"  and  "AO"  rate  sched- 
ules and  Southern's  direct  sales.  South- 
em's  small  general  service  customers  will 
not  be  Uable  for  any  recovery  of  denand 
charge  credits.  The  computations  will  be 
made  every  six  months  to  coincide  with 
Southern's  PGA  rate  adjustments. 

Article  vm  of  the  settlement  permits 
Southern  to  recover  carrying  charges  of 
9  percent  per  annum  on  unrecovered 
purchased  gas  costs,  and  requires  Inter- 
est of  9  percent  on  credit  balances  In 
the  deferred  purchased  gas  cost  ac- 
count. Southern  is  limited  to  soni-an- 
nual  PGA  filings  to  be  effective  Janu- 
ary 1  and  July  1  of  each  year.  The  carry- 
ing charge  provision  Is  subject  to  the 
Commission's  final  determination  of  this 
issue  In  Docket  No.  R-4M  and  Is  i»v>- 
posed  to  be  effective  on  the  date  o(  the 
Cc»nmlsslon's  mxler  approving  the  set- 


tlement or  December  1.  1976,  whichever 
is  aooaer. 

Based  upon  a  review  of  the  entire 
record  of  this  proceeding.  Including  the 
settlement  agreement,  and  tbe  evidakoe, 
pleadings,  and  other  materials  submitted 
by  the  parties,  the  Commission  finds  the 
settlement  agreement  r^resents  a  rea- 
sonable resolution  of  the  issues  in  this 
proceeding  in  the  public  interest,  and 
that  the  agreement  should  accordingly 
be  approve  and  adopted. 

T/ie  Commission  fi,nds.  It  is  in  the  pub- 
lic interest  and  In  canrlng  out  the  pro- 
visions at  the  Natural  Oas  Act  that  the 
proposed  settlement  agreement  be  ap- 
proved and  adopted  as  hereinafter 
ordered. 

The  Oommisison  ordei-s:  'A)  the  set- 
tlement agreement  certified  to  the  Com- 
mission on  November  9,  1976,  in  this  pro- 
ceeding, is  Incorporated  herein  by  ref- 
erence and  is  approved  and  adopted. 

(B)  Proposed  S  17.4(3)  of  Southern's 
tariff  is  approved  to  be  effective  as  of 
December  1,  1976. 

(C)  Within  15  days  of  the  issuance  of 
tills  order,  Southern  shall  file  revised 
tariff  sheets  in  accordance  with  the  terms 
of  the  settlement  agreement  and  of  this 
order. 

(D)  Within  30  days  from  the  date  of 
this  order,  Southern  shall  make  refunds 
to  its  customers  pursuant  to  the  settle- 
ment, and  Shan  submit  a  report  thereof 
to  the  Commission. 

(E)  "nils  wder  is  without  prejudice  to 
any  findings  or  orders  which  have  been 
made  or  which  may  hereafter  be  made 
bar  the  Commlsslan.  and  Is  without  prej- 
udice to  any  claims  or  contentions  which 
may  be  made  by  the  Commission,  the 
ste^  or  any  other  party  or  person  af- 
fected by  this  order  in  any  proceeding 
now  paiding  or  hereinafter  Instituted  by 
or  agatest  Southern  or  any  other  person 
or  party. 

(P)  The  Secretary  shall  cause  prompt 
pubUoatlon  of  this  order  to  be  made  in 
the  Fedebal  Registbr. 

By  the  Cwnmlsslwi. 

Kenneth  F  Plumb. 

SecreUiry. 
PR  Doc  77   1989  PU«J  1-21-77:8  46  ami 


[Docket  No.  OP78-16) 

TENNECO  LNG,   INC. 

Extension  of  Time 

January  11.  1977. 
On  December  29,  1976,  Tenneco  UIG, 
Inc.,  filed  a  motion  to  extend  the  time  for 
filing  comments  on  Staff's  Draft  Envl- 
ronmentid  Impact  Statement  In  the 
above-designated  proceeding,  "nie  moticm 
states  that  Staff  has  no  objection  to  the 
requested  extension.  f 

Upon  consideration,  notice  is  hereby 
given  that  the  time  for  filing  comments 
is  extended  to  and  Including  February  14, 
1977. 

Kenneth  P.  Plumb, 
Secretary. 

tFR  Doc  77-2030  Filed  i-2l-77;a:4B  am] 


[Docket  No.  Cn6-753| 

TENNECO  OIL  CO. 

Application  for  Optional  Procedural 
CertHfcation 

January  13,  1977 

Take  notice  that  (m  November  18, 1976. 
Tenneco  Oil  Company  (Tenneco  Oil) 
filed  an  amendment  to  Its  September  3. 
1976  application  for  a  certificate  of  pub- 
Uc  convenience  and  necessity  filed  pur- 
suant to  !  2.56a  of  the  ConmilssionV 
General  Policy  and  Interpretations.  Ten- 
neco Oil  requests  certification  under 
;  2.75  for  natural  gas  from  Eugene  Island 
Block  367,  offshore  Louisiana,  at  an  Ini- 
tial rate  of  $2.8037  per  Mcf  with  escala- 
tions of  5  cents  per  Mcf  at  the  «id  of 
each  c<Nitract  year. 

The  subject  gas  will  be  produced  b> 
Tenneco  Exploration,  Ltd.  and  Tenneco 
Eb^ploration  n,  Ltd.  and  sold  to  Tenneco 
Oil  for  resale  to  Tennessee  Gas  Pipeline 
Company,  less  one-fourth  i  Vi ) ,  which 
amount  Tenneco  Oil  proposes  to  tran.«- 
ix>rt  (mshore  for  Its  own  uses. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  befm'e  February  7. 
1977,  file  with  the  Federal  Power  Com- 
mission, Washington,  D.C.  20426,  a  peti- 
tion to  Intervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Cwn- 
mlssion's  rules  of  practice  and  procedure 
(18  (TFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate  ac- 
tion to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the  pro- 
(seedlng.  Any  party  wishing  to  become  a 
party  to  a  proaeedtng,  or  to  participate 
as  a  party  in  saxy  hearing  therein,  must 
file  a  petition  to  Intervene  in  accordanrr 
with  the  ComnWsslOD'a  rules. 

Kenneth  F.  Pluvb. 
Secretary 

IPR  Doc  77-2003  Piled  1-21   77:8:46  ».m  ) 


f  Docket  No.  K-0578) 
TEXAS  POWER  &  LIGHT  CO 

Petition  to  Institute  Investigation  to 
Determine  Juffsdiction 

January  11,  1977 
Take  notice  that  aa  December  22, 1976. 
Tex-La  Electric  Oooperative,  Inc.  (Tex- 
lA)  tendered  for  lUlng  a  petition  re- 
questing the  Commission  to  investigate 
to  determine  whether  rates  for  electrir 
power  sales  for  resale  of  Texas  Power 
and  Light  Company  are  subject  to  thf 
Jurisdiction  of  the  Commission. 

•nie  cooperative  states  that  a  copy  of 
this  petition  was  hand-delivered  to  the 
Vice-President  of  Texas  Power  and 
Light  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  petition  should  file  a  petition 
to  Intervene  or  protest  with  the  Federal 
Power  Comml8si(m,  825  North  Capitol 
Street,  Washln^rton.  D.C.  20426,  In  ac- 
cordance with  If  1 J  and  1.10  of  the 
C(xnmls8l(m'8  rules  of  practice  and  pro- 
cedure (18  CFR  1.8,  1.10) .  AU  sueh  peti- 
tions or  protests  should  be    filed  en  or 
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before  January  25.  1977.  Protects  uill  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  Pro- 
testants parties  to  the  proceedings.  Any 
person  wishing  to  become  a  party  must 
Ale  a  petition  to  intervene.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  P.  Plumb. 

Secretary. 

|FR  Dc>c.7T-1994  Piled  1-21-77.8    I.t  am, 


[Docket  No.  CP7ft-107| 

TRANSWE5TERN   PIPELINE  CO. 

Petition  to  Amend 

Janxtary  12.  1977. 

Take  notice  that  on  December  27, 1976, 
Transwestem  Pipeline  Company  (Peti- 
ti*iier>,  P.O.  Box  2521.  Houston.  Texas 
77001.  filed  in  Docket  No.  CP76-107  a  pe- 
tition to  amend  the  Commission's  order 
issued  pursuant  to  section  7ic>  of  the 
Natural  Gas  Act  on  April  2.  1976  (55 
PPC  ),  as  amended  on  Novranber  3, 
1976  (56  PPC  ) ,  in  the  instant  docket 
90  as  to  authorize  the  transportation  of 
gas  for  Pacific  Interstate  Transmission 
OomiMLny  (Pacific  Interstate)  from  three 
additional  wells,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
oa  file  with  the  Commission  and  open 
to  public  infipection. 

Petitioner  states  that  it  vras  author- 
ized by  the  CX)mmlssion*s  order  issued 
April  2.  1976,  to  transE»ort  natural  gas  in 
interstate  commerce  for  the  account  of 
Flkclfic  Interstate,  which  gas  Pacific  In- 
toistate  is  purchasing  from  Pacific  Light- 
ing Gas  Development  Company  (PLGDi 
aad  Is  selling  to  its  sole  customer.  Pa- 
cific Lighting  Service  Company  (Service 
Company) .  It  is  stated  that  the  Commis- 
sion in  its  order  issued  November  3.  1976. 
aathorized  the  transportation  of  gas  by 
Petitioner  to  Service  Company  for  the 
account  of  Pacific  Interstate  from  four 
additional  wells  in  Petitioners  supply 
area. 

Petitioner  states  that  it  has  entered 
Into  an  agreement  with  Pacific  Interstate 
to  further  amend  the  Transportation 
Agreement  between  them  dated  Septem- 
ber 29.  1975.  so  as  to  include  the  trans- 
liartation  of  gas  from  three  additional 
veils  to  Service  Oopa^any  for  the  account 
of  Paciflc^RxtCTsmiteXand  requeets  au- 
thoilzationftir'aiis  trahsportation  serv- 
ice. It  is  stated  that  PaCtfte  Interstate 
HDuM  purchase  such  natural  gfis  from 
FIOD  from  the  following  w^Us : 

(1)  The  Nash  No  3  Well,  Eddy  County. 
New  Mexico: 

(2)  The  O.  R.  Tlpps  No  1  Well.  Roberta 
Cbunty.  Texas; 

(3)  The  University  "21  2"  No  1  Well. 
Winkler  County.  Tes»8. 

It  is  stated  that  Petitioner  would  trans- 
port ttie  gas  described  herein  tihrough  its 
etisUxxg  main  line  system  and  would 
deliver  tt  to  Service  Company  at  an  ex- 
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isting  interconnection  between  tiie  two 
companies'  systems  at  the  Arlzona-Oali- 
fomia  border  near  Needles,  California: 
hence,  no  new  facilities  are  rwiulred.  It 
is  further  stated  that  the  ixxqxssed  trans  - 
portation  service  would  be  rendered  in 
accordance  with  Petitioner's  Rate  Sched- 
ule TP-1,  and  Petitioner  is  still  obligated 
to  transport  on  a  best-eCforts  basis  no 
more  than  25,000  Dth  of  gas  per  day  as 
stated  in  the  Transportation  Agreement 
dated  September  29.  1975. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Pebruary  1,  1977.  file  with  the  Federal 
Power  Commission,  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  C>>mmission's  rules  of  practice  and 
procedure  il8  CFR  1.8  or  1.10)  and  the 
regulations  under  the  Natural  Gas  Act 
(IB  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
ppotestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  Inten'ene  in  accordance  with  the 
Commission's  rules. 

Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  77-1980  Piled  1    21-77:8-45  am: 


i  Docket  No.  ER77-132i 

UNION    ELECTRIC   CO. 

Filing  of  Boundary  Line  Agreement 

January  12.  1977 
Take  notice  that  on  January  3,  1977. 
Union  Electric  Company  (Union)  ten- 
dered for  filing  a  new  Boundary  Line 
Agreement  dated  December  20,  1976,  be- 
tween the  City  of  Parmington,  Mo.  and 
Uhion.  Said  Agreement  modifies  rate  and 
termination  provisions  under  the  exist- 
ing agreement  dated  December  5, 1960.  It 
raises  the  rate  for  energy  delivered  from 
\2bt  to  2.12*  per  kilowatt  hour. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street.  NE.,  Washington,  D.C.  20426.  in 
accordance  with  SS  18  and  1.10  of  the 
C3ommission's  rules  of  practice  and  proce- 
dure (18C7FR  1.8, 1.10).  All  such  petitions 
or  protests  should  be  fllpd  on  or  before 
January  31.  1977.  Protests  will  be  con- 
sidered by  the  Commission  in  detennin- 
ing  the  aw>ropriate  action  to  be  taken, 
but  wUl  not  serve  to  make  protestants 
pexties  to  the  proceeding.  Any  person 
wishing  to  become  a  F>arty  must  file  a 
petition  to  intervene.  Copies  of  this  filing 
are  available  for  public  inspection  at  the 
Federal  Power  Commission. 


I  PR  Doc 


Kenneth  F.  Plumb. 
Secretary 

20:}6  Piled  1   21-77. R  45  am' 


[Docket  No.  ER77-1371 

UNION   ELECTRIC  CO. 

Filing  of  Revisions  to  Interchange 
Agreement 

January  13,  1977. 

Take  notice  that  on  January  7.  1977. 
Union  Electric  Company  (Union)  tend- 
ered for  filing  an  Amendment  and  re- 
vised Schedule  II  to  the  Interchange 
Agreement  dated  November  1,  1967  be- 
tween Kansas  C?lty  Power  &  Light  Com- 
pany and  Union.  Said  changes  add  "Elx- 
cess  Energy"  to  the  Interchange  Agree- 
ment and  revise  certain  rates  under  such 
agreement. 

The  rates  provided  for  in  revised 
Schedule  n  are  identical  to  rates  ac- 
cepted for  filing  by  the  Commission  as 
supplement  No.  10  to  Union's  Rate 
Schedule  FPC  No.  67  'Docket  No.  ER76- 
667'. 

Copies  of  the  Amendment  and  revised 
Schedule  II  have  been  sent  to  Kansas 
City  Power  &  Light  Company,  Kansas 
C?ity.  Missouri,  and  to  the  Missouri  Pub- 
lic Service  Commission.  Jefferson  City. 
Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  NE.,  Washington,  D.C.  20426,  in 
accordance  with  §§13  and  1.10  of  the 
Commission's  rules  of  practice  and  proce- 
dure (18  CTPR  1.8,  1.10) .  All  such  petitions 
or  protests  should  be  filed  on  or  before 
January  28,  1977.  Protests  will  be  con- 
sidered by  the  Commission  in  determin- 
ing the  appropriate  action  to  be  taken, 
but  will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  perswi 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this  filing 
are  available  for  public  inspection  at  the 
Federal  Power  Commissicm. 


I  PR  Dc 


Kenneth  F.  Plumb.. 
Secretary. 

200(j  Filed  1   21-77:8:45  ami 


(Docket  No.  CP77-951 


UNITED   GAS   PIPE    LINE  CO.    AND   MID 
LOUISIANA  GAS  CO. 

Application 

January  11.  1977. 

Take  notice  that  on  December  17, 
1976,  United  Gas  Pipe  Line  Company 
(United) ,  P.O.  Box  1478,  Houston,  Texas 
77001,  and  Mid  Louisiana  Gas  Company 
(Mid  Louisiana),  300  Poydras  Street. 
New  Orleans,  Louisiana  70130,  filed  a 
joint  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity  au- 
thorizing the  relocation  of  an  existing 
exchange  point  of  United 's  Battm  Rouge- 
New  Orleans  pipeline,  all  as  more  fully 
set  forth  in  the  applicaticm  which  is  oa 
file  with  the  Commission  and  open  to 
public  Inspection. 

It  is  stated  that  United  and  Mid  Loui- 
siana presently  exchange  gas  in  accord- 
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ance  witli  an  Exchange  Agreement  be- 
tween them  dated  March  26.  1968.  as 
amended,  filed  as  United's  Rate  Schedule 
X-24  and  Mid  Louisiana's  Rate  Schedule 
X-3.  United  and  Mid  Louisiana  propose, 
by  letter  agreement  dated  September  22. 
1976,  to  amend  further  tiie  Exchange 
Agreement  to  provide  for  relocation  of 
the  Inniswold  Plantation  exchange  point 
from  its  present  location  at  Mile  Post 
10.84  on  United's  Baton  Rouge-New 
Orleans  18-inch  Main  Line  to  Mile  Post 
15.42  on  the  same  line.  United  states  that 
it  is  willing  to  relocate  this  exchange 
point  and  to  maintain  the  maximum 
daily  delivery  obligation  (rf  1.000  Mcf. 

It  is  asserted  that  relocation  of  such 
delivery  point  would  involve  the  move- 
ment of  a  meter  station  owned  by  Mid 
Louisiana  from  Mile  Post  10.84  to  Mile 
Post  15.42.  United,  it  is  further  stated, 
would  relocate  said  facilities  and  Mid 
Louisiana  would  reimburse  United  for  its 
costs  incurred  in  such  relocation. 

Relocation  of  the  exchange  point,  it 
is  stated,  would  assdst  Mid  Louisiana  in 
the  maintenance  of  pressures  required  to 
serve  the  distributor  In  the  area.  Gulf 
Station  Utilities  Company,  by  placing  the 
exchange  point  approximately  4.6  miles 
nearer  the  center  of  the  Inniswold  Plan- 
tation system  load. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu- 
ary 31,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  rules  of  preictice  and  pro- 
cedure (18  CFR  1.8  or  1.10)  and  the  regu- 
lations imder  the  Natiu^l  Gas  Act  (18 
CFR  157.10).  All  protests  fUed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Conmiission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  prsw;tice  and  pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  a  gi-ant  of 
the  certificate  is  required  by  tlie  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  cm  its  own  motion  be- 
lieves that  a  formal  hesuing  is  required, 
further  notice  of  such  hearing  wUl  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  P.  Plumb. 
Secretary. 

|PR  Doc.77-1989  Piled  1-21-778:45  am 


(Docket  No.  CP77-1101 

UNITED  GAS  PIPE   UNE  CO. 

Application 

January  11.  1977. 

Take  notice  that  on  December  27. 
1976.  United  Gas  Pipe  Line  Company 
(Applicant),  P.O.  Box  1478.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP77- 
110  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for  permis- 
sion and  approval  to  abandon  approxi- 
mately 2.0  miles  of  6-inch  pipeline  lo- 
cated in  Angelina  County.  Texas,  by  sale 
to  Entex.  Inc.  (Entex) ,  all  as  more  fully 
set  fortii  In  the  application  on  file  witii 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  abandon  2.0 
miles  of  pipeline  connecting  the  Lufkin 
Town  Border  Station  No.  1  with  Appli- 
cant's WaskMn-Goodrich  22-inch  main 
line.  It  is  indicated  that  A[H>licant  o«-ns 
a  parallel  8-inch  line  which  is  adequate 
to  maintain  service  between  its  main 
line  and  the  town  border  station.  Appli- 
cant would  sell  subject  facilities  to  Entex 
for  $14,000.  It  is  further  indicated  that 
as  partial  consideration  for  the  purcliase 
of  the  pipeline,  Entex  would  operate  and 
maintain,  on  behalf  of  and  at  no  cost  to 
Applicant,  an  odoriztng  unit  to  be  in- 
stalled by  Applicant  on  AjjpUcant's  8- 
inch  line  which  runs  parallel  to  the  sub- 
ject pipeline.  It  is  stated  that  Entex 
would  be  able  to  utilize  the  subject  pipe- 
line as  part  of  its  gas  distribution  sys- 
tem. 

Anj-  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
ary 1,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426.  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Conmiission's  rules  of  practice  and  pro- 
cedure (18  CFR  1.8  or  1.10)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  C^FR  157.10).. All  protests  filed  with 
the  Cwnmission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  i>artles  to  the  proceed- 
ing. Any  person  wishing  to  become  a 
party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  petition  to  intervene  in  accordance 
with  the  CtHiimission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  practice  and  pro- 
cedure, a  hearing  wUl  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  Inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  permission 
and  appro\Til  for  the  proposed  abandon- 
ment are  required  by  the  public  con- 
venience and  necessity.  If  a  petition  for 
leave  to  inter\'ene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 


Under  t/he  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  tea  Applicant  to  appear  or 
l>e  represented  at  the  hearing. 

Kenneth  P.  Plumb. 

Secretary. 

IFR  Doc  77-2000  Piled  1-21-77:8  45  am  | 


(Docket  No.  ER77-129[ 
VIRGINIA  ELECTRIC  AND  POWER  CO. 
Tendered  Revised  Contract  Supplements 

January  12.  1977 

Take  notice  that  on  Decembw  30, 
1976,  Virginia  Electric  and  Power  Com- 
pany (VEPCO),  tendered  for  filing  re- 
\Tsed  supplements  to  contracts  between 
VEPCO  smd  Community  Electric  Co- 
operative. VEPCO  states  that  the  revised 
contract  supplements  correct  certain 
items  to  reflect  changes  made  in  the 
past  at  various  deliverj-  points  as  set 
forth  below : 


I  'all  very 
ixxint 


Present       Proposvd  li<- 

FPC  .No.      FPC  No.       correit.'.l 


Cap-'on 

Court  l»Bd. 

Ltimmis 

I'aKan 

>a<ller«.    ... 
Windsor 


~-\Z 
77-16 
77-l.i 
77  II 
77--f> 
77-Jl 
77-14 


77-29 
77-30 
77-31 
77-3.' 
77- as 
77-34 
77-35 


5(21. .S  »i 

.s  ji.ii  ■:■ 

5  »I 

S   '.1 

4..n-;)..-  ■,. 


VEPCO  states  that  the  revised  con- 
tract supplements  are  intended  to  su- 
persede the  listed  FPC  Rate  Schedule-; 
and  requests  that  the  revised  supple- 
ments be  allowed  to  become  effective  on 
December  1.  1976.  the  requested  effec- 
tive date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shoiUd  on  or  before  Janu- 
ary 26,  1977.  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426.  pe- 
titions to  intervene  or  protests  in  accorci  - 
ance  with  the  requirements  of  the  Com- 
mission's rules  of  pr{u;tice  and  procedure 
1 18  CFR  1.8.  1.10) .  AU  protests  fUed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the  proceed- 
ing. Persons  wishing  to  become  parties  to 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file 
petitions  to  intervene  in  accordance  witli 
the  Commission's  rules.  The  application 
L<;  on  file  with  the  Commission  and  is 
available  for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

2032  Piled  1-21-77:8:45  am] 
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(Docket  No.  ER76-150( 

WISCONSIN  PUBLIC  SERVICE  CORP. 

Order  Approving  Settlement 

January  10, 1977. 
On  September  25,  1975,  Wisconsin 
Pubhc  Service  Corp>orati(Hi  (WPS)  sub- 
mitted for  fUing  changes  in  its  FPC  Elec- 
tric Tariff  Rate  for  electric  service  to 
eight  municipal  customers.  WPS  subse- 
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queutly  completed  its  flling  un  Novem- 
ber 21,  1975.  "Hie  proposed  rates  would 
increase  revenues  from  Jurisdlctlanal 
sales  by  $1,186,277  based  on  a  twelve 
month  test  period  ending  August  31, 
1976. 

By  order  issued  December  19,  1975,  the 
Commission  accepted  WPS's  filing  and 
suspended  the  proposed  rates  until  Feb- 
ruary 22,  1976,  subject  to  refund.  As  a 
result  of  settlement  negotiations  be- 
tween WPS  and  its  wholesale  custom- 
ers, an  uncontested  agreement  was 
reached,  which  was  submitted  to  the 
Coomilssion  on  October  1,  1976,  with 
revised  rate  schediiles  intended  to  re- 
fleet  the  terms  of  the  proposed  agree- 
ment. 

Based  on  our  review  of  the  record  in 
these  proceedings.  Including  the  settle- 
ment agreement  itself,  we  conclude  that 
the  settlement  agreement  represents  a 
reasonable  resolution  of  the  issues  in 
the  proceeding  in  the  public  interest,  and 
that  accordingly  the  settlement  should 
be  approved. 

The  Commission  finds :  The  settlement 
agneement  submitted  to  the  Commission 
in  this  docket  should  be  approved  and 
made  effective,  as  hereinafter  ordered. 

The  Commission  orders:  (A)  The  set- 
tlement agreement  submitted  to\the 
Commission  In  this  docket  on  Octobet  1, 
1976,  is  Incorporated  herein  by  reference, 
accepted  and  approved.  ^ 

(B)  The  revised  tariff  sheets  submit- 
ted to  the  Commission  in  this  docket  on 
October  1,  1976,  concurrently  with  the 
settlement  agreement,  sire  hereby  accept- 
ed for  filing  to  become  effective  in  con- 
formity with  the  terms  of  the  agreement 
approved  herein. 

<C)  Within  30  days  from  the  date  of 
issuance  of  this  order,  WPS  shall  refund 
aU  amoimts  collected  in  escess  of  the 
.settlement  rates  with  Interest  at  9  per- 
lent  per  annum. 

(D)  Within  15  days  after  refunds  are 
made,  WPS  shall  file  a  refimd  report 
with  the  Commission,  shall  serve  a  copy 
thereof  upon  all  affected  customers,  and 
.shall  furnish  a  copy  to  each  State  Com- 
ralsjlon  within  whose  Jurisdiction  the 
wholesale  customers  distribute  and  sell 
electric  energy  at  retail.  Such  report 
.shall  show  monthly  bluing  determinants 
and  revenues  under  prior,  present  and 
settlement  rates;  the  monthly  settle- 
ment rate  Increase;  the  monthly  refimd; 
and  the  monthly  Interest  computation 
together  wHh  a  smnmary  of  such  infor- 
mation for  the  total  refund  period. 

I E)  "nils  order  Is  without  prejudice  to 
any  findings  or  orders  which  have  been 
made  or  which  may  hereafter  be  made 
by  the  Commission,  and  is  wit3iout  prej- 
udice to  any  claims  or  contentions  which 
may  be  made  by  the  Commission,  its 
StafT.  or  any  party  or  person  affected  by 
this  order  in  any  proceeding  now  pend- 
ing cr  hereafter  instituted  by  or  against 
WPC  or  any  other  person  or  party 


r  NOTICES 

<F)  Tlie  Secretary  shall  cause  prompt 
ptAUcatlon  of  this  order  to  be  made  in 
the  nsBUL  Rbgistkr. 

By  the  Commission. 

E[ZNNETH  F.  PlTJHB, 

Secretary. 

I  PR  Doc  77   1993  PUed  l-2l   77;8:4.5  am) 


I  Project  No.  21 13 1 

WISCONSIN  VALLEY  IMPROVEMENT 
CO. 

Application  for  Change  in  Land  Rights 

January  13,  1977. 

Public  notice  is  hereby  given  that  an 
application  for  change  in  land  rights  was 
filed  on  September  27,  1976,  under  the 
Federal  Power  Act  (16  U.S.C.  791a-825r) 
by  the  Wisconsin  Valley  Improvement 
Cosipany  (Correspondence  to:  Mr.  L.  L. 
Shfterar,  Secretary,  Wisconsin  Valley 
Improvement  Company,  501  Jefferson 
Street,  Box  988.  Wausau,  Wisconsin 
54401)  for  the  Big  Eau  Pleine  Reservoir 
of  Project  No.  2113,  said  reservoir  being 
located  In  Marathon  County,  Wisconsin 
on  the  Wisconsin  River,  a  navigable 
waterway  of  the  United  States. 

Wisconsin  Valley  Improvement  Com- 
p&ny,  Licensee  for  Project  No.  2113,  pro- 
poses to  convey  a  60-foot  strip  of  land 
(£«>proximately  0.80  acre)  in  Bergen 
Township  to  Marathon  County  so  that 
the  County  Highway  Department  may 
reaUgn  the  approeehes  to  the  existing 
Moon  Bridge,  thereby  improving  a  site 
whtjre  nimierous  traflac  accidents  have 
occurred. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  February 
23,  1977,  file  with  tlie  Federal  Power 
C(wuBtfssion,  Washington,  D.C.  20426,  a 
petltlCMi  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  rules  of  practice  and  pro- " 
cednre  (18  CTPR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  persrai  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
i-ulea.  The  am>licatk>n  Is  on  fUe  with  the 
Commissicm  and  is  available  for  publv* 
inspection. 

Taike  further  notice,  that,  pursuant 
to  the  authority  contained  in  and  con- 
ferred upon  the  Federal  Power  Commis- 
sion by  sections  308  and  309  of  the  Fed- 
deral  Power  Act  (16  U.S.C.  825g,  825W 
and  the  Commission's  rules  of  practice 
and  procedure,  specifically  S  1.32(b)  (18 
CPR  1.32(b) ) ,  as  amended  by  Order  No. 
518.  a  hearing  may  be  held  without  fur- 
ther notice  before  the  Commission  on 
this  application  if  no  issue  of  .substance 


is  raised  by  any  request  to  be  heard,  pro- 
test or  petition  filed  subsequent  to  this 
j  notice  within  the  time  required  herein, 
J  and  If  the  applicant  requests  that  the 
shortened  procedure  of  8  1.32<b)  be  used 
If  an  issue  of  substance  is  so  raised  or 
applicant  fails  to  request  the  shortened 
procedure,  further  notice  of  hearing  will 
be  given. 

Under  the  shortened  procedure  herein 
provided  for,  unless  oUierwise  advised,  tt 
will  be  unnecessary  for  applicant  to  ap- 
pear or  be  represented  at  the  hearing 
before  the  Commission. 

Kenneth  F.  Plumb, 
Secretary 

|PR  Doc. 77-201 4 Piled  1-21-77:8:45  am] 


[Docket  No.  CP76-1381 

TRANSCONTINENTAL  GAS  PIPE   LINE 
CORP. 

Petition  to  Amend 

January  19    197"/. 

Take  notice  that  on  January  14,  1977 
Transcontinental  Piiie  Line  Corporation 
(Petitioner).  P.O.  Box  1396,  Houstwi, 
Texas  77001,  filed  in  Docket  No.  CP76- 
138  a  petition  to  amend  the  Commis- 
sion's order  of  December  22,  1975,  issued 
in  the  instant  docket  pursuant  to  Sec- 
tion 7(c)  of  the  Natural  Gas  Act  and 
2.79  of  the  Commission's  General  Policy 
and  Interpretations  (18  CPR  2.79)  so  as 
to  authorize  the  addition  of  one  Cannon 
Mills  Company  (CJannon:)  facility  in 
Maiden,  North  Carolina,  to  the  existing 
transportation  anangement,  all  as  more 
fully  set  forth  In  ttie  petition  to  amend 
which  is  (m  file  wttfc  the  Commission  and 
open  to  public  inspection. 

Petitioner  sta^  ttiat  it  is  presently  au- 
thorized to  traasport  up  to  1.500  Mcf  of 
natural  gas  per  day  on  an  Intemiptible 
basis  for  Cannon  to  Public  Service  Com- 
pany of  Nbrth  Carolina,  Inc.  (Public 
Service) ,  a  resale  customer  of  Petitioner, 
for  use  in  two  Cannon  facilities  in  North 
Carolina.  It  stated  that  Petitioner  col- 
lects as  initial  charge  of  22.0  cents  per 
Mcf  for  all  quantities  transported  and 
delivered  to  PubUc  Service  for  Cannon's 
accoimt  and  retains  3.8  percent  of  the 
volumes  received  for  transportation  to 
Public  Service  as  makeup  for  compreis- 
sor  fuel  and  line  Io6s. 

Petitioner  by  its  petition  to  amend  re- 
quests authorization'^  to  add  an  addi- 
tional Caimon  facility  in  Maiden,  North 
Carolina,  to  be  served  under  the  trans- 
portation arrangement  authorized  by  the 
Commission  order  of  December  22,  1975. 
pursuant  to  Petitioner's  Rate  Schedule 
X-81.  It  is  stated  that  the  Maiden,  North 
CTaroIina,  facility  would  be  served  from 
the  same  1,500  Mcf  of  gas  per  day  pres- 
ently authorized  to  be  transported.  De- 
liveries would  be  made  by  F^tlcHier  to 
Piedmont  Natural  Gas  Company  (Pied- 
mont), an  existing  castxmver  of  Peti- 
tioner under  Rate  Schedule  Ciy-2  It  is 
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indicated  that  a  transportation  agree- 
ment among  Petitioner.  Ptedmoixt,  and 
Cannon  would  be  altered  tuto  in  the 
near  future  smd  the  d^Uveries  by  Peti- 
tioner to  Piedmont  would  be  made  at 
existing  delivery  points  to  Piedmont. 

The  petition  to  amend  indicates  that 
Cannon  requires  at  Its  Maiden  facility  73 
Mcf  of  gas  on  an  average  day  and  135 
Mcf  of  gas  on  a  peak  day.  The  gas  would 
be  used  to  resin  treat  fabric  and  in  bulk- 
ing operations.  ITiese  are  said  to  be 
process  applications  which  require  pre- 
cise temperature  control  and  a  clean 
burning  fuel. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
February  3.  1977,  file  with  the  Federal 
Power  Commission,  Wadilngton,  D.C. 
20426,  a  petition  to  Intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  imder  the  Natural  Gas  Act 
1 18  CFR  157.10) .  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  nc^  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  to 
a  pixxeeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb. 

Secretary. 

IFR  Doc.77-2319  Piled  1-19-77:3:53  pml 

FEDERAL  RESERVE  SYSTEM 
BANCORPORATION  OF  WISCONSIN 
Formation  of  Bank  Holding  Company 

Bancoi-poration  of  Wisconsin.  We.st 
Allis,  Wisconsin,  has  applied  for  the 
Board's  approval  imder  section  3^a)(l) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  through  acquisition  of 
80  percent  or  more  of  the  voting  shares 
of  West  Allis  State  Bank,  West  Allis. 
Wisconsin  and  Southwest  Bank,  New 
Berlin,  Wisconsin.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c>  of  the  Act 
'12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  ofiBces  of  the  Board  of  (jovernors  or 
at  the  Federal  Reserve.  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in  writ- 
ing to  the  Secretary,  Board  of  (jOvernors 
of  the  Federal  Reserve  System,  Washing- 
ton, D.C.  20551  to  be  received  no  later 
than  February  10,  1977. 

Board  of  CSovemors  of  the  Federal  Re- 
serve System,  January  17  1977. 

Griffith  L.  Garwood, 
Deputji^Secretary  of  the  Board. 

(PR  Doc. 77-2094  PUed  l-21-77;8:46  a.m.] 


pany  within  the  meaning  of  the  bi^n'rc 
H<ddlng  Cempany  Act,  has  apphed  for 
the  Board's  approval  under  Section  3 
(a)  (3)  of  the  Act  (12  UJS.C.  Section  1842 
(a)  (3) )  to  acquire  98  per  cent  or  more 
of  the  voting  shares  of  Southeast  State 
Bank,  Denver,  Colorado  ("Bank").  Ap- 
plicant has  also  applied,  pursuant  to 
Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  Section  1843 
(c)(8))  and  5  225.4(b)(2)  of  the 
Board's  Regulation  Y  (12  CPR  225.4 (b> 
(2) ) ,  for  permission  to  engage  de  novo  in 
the  sale  as  agent  ofAcredit  life,  credit 
accident  and  health  insurance  directly 
related  to  extensions  of  credit  by  Bank. 
Such  activities  have  been  determined  by 
the  Board  to  be  closely  related  to  bank- 
ing (12  CFR  225.4(a)(9)). 

Notice  of  the  applications,  affording 
opportunity  for  interested  persons  to 
submit  comments  and  views,  has  been 
given  in  accordance  Tvith  Sections  3  and 
4  of  the  Act.  The  time  for  filing  com- 
ments and  views  has  expired,  and  the 
Board  has  considered  the  application.*? 
together  with  aD  comments  received,  in 
light  of  the  factors  set  forth  in  Section 
3(c)  of  the  Act,  and  the  considerations 
specified  in  Section  4(c)(8)  of  the  Act. 

Applicant  presently  controls  only  one 
bank  subsidiary,  located  in  the  Denver 
banking  market '  (the  relevant  market) . 
with  aggregate  deposits  of  approximately 
$5.1  million.'  Applicant  is  among  the 
smaller  banking  organizations  in  (Colo- 
rado. Acquisition  of  Bank  (deposits  of 
$3.8  million)  would  result  in  Applicant's 
controlling  0.11  p>er  cent  of  total  com- 
mercial bank  dej^osits  in  the  State.  Ac- 
cordingly, acquisition  of  Bank  would  not 
have  a  significant  effect  upon  the  con- 
centration of  banking  resources  in 
Colorado. 

Bank  ranks  51st  out  of  the  54  banking 
organizations  competing  in  the  Denver 
market,  with  0.1  per  cent  of  total  deposits 
in  commercial  banks  in  the  market.  As 
indicated  above.  Applicant  is  represented 
in  the  Denver  banking  market;  however, 
upon  consummation  of  the  subject  pro- 
posal Applicant  will  rank  only  42nd  in 
the  Denver  market,  and  will  control  onlj' 
0.2  per  cent  of  market  deposits.  It  is  the 
Board's  view  that  consummation  of  the 
proposal  would  not  have  any  significant 
adverse  effect  on  existing  competition  in 
view  of  the  relevant  sizes  of  these  orga- 
nizations and  their  small  market  shares; 
furthermore,  no  significant  future  com- 
petition would  be  eliminated  by  approval 
of  this  application.  Accordingly,  on  the 
basis  of  the  facts  of  record,  the  Board 
concludes  that  competitive  considera- 
tions are  consistent  with  approval. 

The  financial  and  managerial  re- 
sources and  future  prospects  of  Appli- 
cant, its  subsidiary  bank,  and  Bank  are 
satisfactory.  As  a  result  of  consummation 
of  this  proposal.  Bank's  financial  and 
managerial  resources  and  future  pros- 
pects  will    be   somewhat   strengthened 


Accordingly',  considerations  relating  to 
banking  factors  are  cuisistent  with  ap- 
proval of  the  appUcation.  Considerations 
relating  to  convenience  and  needs  are 
also  regarded  as  being  consistent  with 
approval  of  the  application  to  acquire 
Bank  Accordingly,  it  Is  the  Board's  judg- 
ment that  the  proposed  acquisition  of 
Bank  would  be  in  the  public  interest  and 
the  application  should  be  approved. 

In  connection  with  the  application  to 
acquire  Bank.  Applicant  has  also  ap- 
plied, pursuant  to  5  225.4(a)  (9)  (ii)  (a>  of 
Regulation  Y,  to  engage  de  novo  in  the 
sale  as  agent  of  credit  life  and  credit 
accident  and  health  insurance  directly 
related  to  extensions  of  credit  by  Bank 
Approval  of  the  application  to  engage  in 
such  acti\ities  would  insure  a  convenien'. 
soui'ce  of  credit  related  insurance  serv- 
ices to  Bank's  customers.  It  does  not 
appear  that  Applicant's  engaging  in  such 
activities  would  have  any  significant  a  di- 
verse effect  on  existing  or  potential  com- 
petition. F\irthermore.  there  is  no  evi- 
dence in  the  record  indicating  that  con- 
summation of  the  approval  would  result 
in  any  undue  concentration  of  resources, 
unfair  competition,  confiicts  of  interest.s. 
unsound  banking  practices,  or  other 
adverse  effects  on  the  public  interest 

Based  upon  the  foregoing  and  other 
considerations  reflected  in  the  record,  the 
Board  has  determined,  in  accordance 
with  the  provisions  of  section  4 1  c )  ( 8  > . 
that  consummation  of  this  proposal  can 
reasonably  be  exp>ected  to  produce  bene- 
fits to  the  public  that  outweigh  possible 
adverse  effects,  and  the  application  to 
engage  in  the  above-described  insurance 
activities  should  be  approved. 

Accordingly,  the  applications  are  ap- 
proved for  the  reasons  summarized 
above.  The  acquLsition  of  Bank  shall  not 
be  made  before  the  thirtieth  calendar 
day  following  the  effective  date  of  this 
Order.  The  acquisition  of  Bank  suid  com- 
mencement of  credit  related  insurance 
activities  shall  be  made  not  later  than 
three  months  after  the  effective  date  of 
this  Order,  unless  such  period  is  extended 
for  good  cause  by  the  Board  or  by  the 
Federal  Reserve  Bank  of  Kansas  City 
pursuant  to  delegated  authority.  The  de- 
termination as  to  Applicant's  insurance 
activities  is  subject  to  the  conditions  set 
forth  in  §  225.4(c>  of  Regulation  Y  and 
to  the  Boards  authority  to  require  re- 
ports by.  and  make  examinations  of. 
holding  companies  smd  their  subsidiaries 
and  to  require  such  modification  or  ter- 
mination of  the  activities  of  a  bank  hold- 
ing comi>any  or  any  of  its  subsidiaries  as 
the  Board  finds  necessary  to  assure  ccwn- 
pUance  witli  the  provisions  and  purposes 
of  the  Act  and  the  Board's  regulations 
and  orders  issued  thereunder,  or  to  pre- 
vent evasion  thereof. 

By  order  of  the  Board  of  Governors' 
effective  January  14,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 


MOUNTAIN   FINANCIAL  SERVICES,   INC. 

Order  Approving  Acquisition  of  Bank  and 
Engaging  in  Insurance  Agency  Activities 

Moimtain    Financial    Services,    Inc., 
Denver,  Colorado,  a  bank  holding  com- 


'  The  Denver  market  Is  approxlmat/ed  by 
Adams,  Arapahoe,  Denver,  and  Jefferson 
Counties  and  the  Broonifleld  portion  ot 
Boulder  County. 

•All  banking  data  are  as  of  December  3!. 
1975. 


-Voting  for  this  action:  Vice  Chairman 
Gardner  and  Governors  Wallich.  Coldwell. 
Partee  and  Lilly.  Absent  and  not  voting: 
Chairman  Burns  and  Governor  Jackson. 


I  rV.  Ek.v 
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SEILON.   INC. 

Order  Denying  Retention  of  Additional 
Shares  of  Bank  Holding  Company 

Seflon,  Inc.,  Toledo.  Ohio,  a  bank  hold- 
ing company  within  the  meaning  of  the 
Bank  Holding  Company  Act,  has  applied 
for  the  Board's  approval  under  section 
;j'a)«3)  of  the  Act  (12  U.S.C.  1842(a) 
•  3))  to  retain  5509  voting  shares  (ap- 
proximately .42  per  cent)  of  Nevada  Na- 
tional Bancorporatlon,  Reno,  Nevada 
'"N^B"),  a  one-bank  holding  company 
that  controls  Nevada  National  Bank. 
Reno,  Nevada  ("Bank").' 

Notice  of  the  application,  affording  op- 
portmlty  for  Interested  persons  to  sndi- 
mit  ccxnments  and  views,  has  been  given 
in  accordance  with  Section  3(b)  of  the 
Act.  The  time  for  filing  comments  and 
views  has  expired,  and  the  Board  has 
considered  the  application  and  all  com- 
ments received.  Including  those  sub- 
mitted by  the  ComptroUer  of  the  Cur- 
rency, in  light  of  the  factors  set  forth  In 
section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

Sellon  currently  owns  39.4  per  cent  of 
the  w)tlng  shares  of  NNB,  a  one-bank 
h(ddlng  company  that  owns  100  per  cent 
of  the  voting  shares  (less  directors'  Qual- 
ifying shares)  of  Bank.*  Bank  (deposits 
of  1192.6  million)  Is  the  fourth  largest 
of  el^t  commercial  banking  organiza- 
tlona  In  Nevada  and  through  its  24 
banking  offices,  controls  approximately 
10.2  ^r  cent  of  the  total  deposits  held 
by  commercial  banks  in  that  State.*  In- 
asmuch as  Seilon's  proposal  involves  the 
retention  of  voting  shares  of  a  bank 
holding  company  that  It  already  controls, 
the  proposed  retention  would  eliminate 
neither  existing  nor  potential  competi- 
tion, and  would  not  Increase  the  concen- 
tration of  banking  resources  In  any 
retevant  area.  Tlierefore.  competitive 
considerations  are  consistent  with  ap- 
provail  of  the  application. 

The  Board  has  indicated  on  previous 
occasions  that  it  believes  a  bank  holding 
company  should  constitute  a  source  of 
both  financial  and  managerial  strength 
to  Its  subsidiary  bank(s).  Accordingly, 
In  acting  upon  any  application  imder  the 
Act,  the  Board  will  closely  examine  the 
flnuoclal  condition,  managerial  re- 
sources, and  future  prospects  of  an  ap- 
pUcamt  and  Its  subsidiary  bank(s)  with 
these  factors  In  mind.  Based  upon  an 
evaluation  of  such  factors  with  respect 
to  thte  application  the  Board  has  deter- 
mlnei  that  denial  of  this  application  Ls 
warranted. 


'Formerly  known  as  First  Bancorpor.itloii 
*  SeOon  became  a  bank  holding  company 
on  December  31.  1970,  by  virtue  of  Its  owner- 
ship cff  36.5  per  cent  of  the  voting  share.s  of 
NNB  and  the  1970  Amendments  to  the  Act 
SeUon  engages,  through  its  subsidiaries,  in 
various  activities  Including  banking  and  per- 
>--ona)  property  leasing.  In  addition,  It  engages 
in  manufacturing,  selling,  and  distributing 
iigrlcultur&l  machinery  In  the  United  States 
:ind  abroad,  which  activities  are  impermlssi- 
))le  for  bonk  holding  companies  and  must  be 
'tivestod  by  Docember  31,  1980  pursuant  to 
-'  4(a)  (2)  of  the  Act. 

1A11  tianklng  data  are  as  of  Decembn  :)i 
1975.  tinlesa  otherwise  tndlcat^ 


NOTICES 


Win)!  respect  to  the  financial  resources 
r.  nd  future  prospects  associated  with  this 
application,  the  Board  notes  the  con- 
tinued existence  of  some  of  the  same 
concerns  that  it  expressed  in  Its  Order 
of  July  20,  1972,  denying  Seilon's  ap- 
plication to  acquire  up  to  an  additional 
63.5  per  cent  of  NNB.*  In  this  regard, 
Seilon's  overall  financial  condition  still 
does  not  permit  it  to  be  a  source  of  fi- 
nancial strength  to  Bank.  Rather,  based 
upon  an  examination  of  an  the  facts  of 
record,  the  Board  concludes  that  Sellon, 
through  NNB.  has  sought  to  Improve  its 
overall  financial  condition  at  the  expen.se 
of  Bank  through  liberal  dividends  drawn 
from  Bank.  It  appears  that  such  a  con- 
tinued program  could  hinder  Bank's 
financial  condition.  Therefore,  the  Board 
concludes  that  banking  factors  weigh 
against  approval  of  this  application. 

With  respect  to  the  managerial  re- 
sources associated  with  this  application, 
the  Board  Is  concerned,  as  it  was  In  Its 
denial  Order  In  1972,  with  absentee  man- 
agement of  the  nature  involved  in  Sei- 
■  Ion's  structure.  Furthermore,  as  the 
Board  has  previously  indicated,  the  ref- 
erence to  "managerial  resources"  does 
not  refer  solely  to  the  business  abilities 
of  management  or  to  its  past  financial 
success  or  failure  but  also  to  manage- 
mentJs  disposition  to  conduct  the  affairs 
of  the  bank  holding  company  in  accord- 
ance with  the  requirements  of  law.- 

Section  3(a)  (3)  of  the  Act  .states  that 
it  shall  be  unlawful,  except  with  the  prior 
approval  of  the  Board  "for  any  bank 
holding  company  to  acquire  direct  or  in- 
direct ownership  or  control  of  any  voting 
shares  of  any  bank  if,  after  such  acquisi- 
tion, such  company  will  directly  or  indi- 
rectly own  or  control  more  than  5  per 


•37F.R.  16052  (1972):  58  Federal  Pe-,ei\e 
Bulletin  729  (August  1972). 

•See  the  Board's  order  dated  July  29.  1976. 
denying  the  application  by  Florida  National 
Banks  of  Florida,  Inc.,  Jacksonville,  Florida, 
to  acquire  Citizens  Bank  of  Bunnell.  Bunnell. 
Florida.  41  F.R.  33334  (1976);  1976  Federal 
Reserve  Bulletin  696.  As  originally  enacted, 
section  3(c)(3)  of  the  Bank  Holding  Com- 
pany Act  provided  that  among  the  factors 
to  be  considered  by  the  Board  is  the  "char- 
acter of  (the]  management."  Also  see  Senate 
Report  No.  1096,  84tb  Cong,  ist  Sess.,  at 
page  10,  accompanying  the  1966  Act.  The 
present  {  3(c)  of  the  Act  Includes  the  same 
standard  without  any  substantive  change 
In  its  meaning  having  been  made  by  the  1966 
Amendments  to  the  Act  that  brought  this 
section  Into  h&rmony  with  the  Bank  Merger 
Act.  The  Federal  Home  Loan  Bank  Board  has 
had  occasion  In  a  similar  context  to  consider 
the  scope  of  the  "managerial  resources" 
standard  as  contained  In  that  section  of  the 
National  Housing  Act  dealing  with  savings 
and  loan  holding  companies.  (12  U.S.C. 
i  1730a(e)  (2)).  The  Bank  Board  concluded 
that  its  standard  was  adopted  from  the  Bank 
Holdiiig  Company  Act  and  that  the  phra.se 
"mamgerial  resources"  encompasses  con- 
siderations relating  to  the  integrity  of  man- 
agement. Opinion  and  Order  of  the  Federal 
Home  Loan  Bank  Board  in  the  matter  of  the 
Joint  Applications  of  Fidelity  Financial  Cor- 
poration and  Fidelity  Savings  and  Loan  A.s- 
soclation,  Sacramento,  California,  and  8tx 
Rivera  Savings  and  Loan  As.sociatlon.  Eureka. 
California  (Resolution  No  73  1772  Derem- 
i)cr  7..  1973K  Rt  page  20 


centum  of  tbe  voting  shares   of   such 
bank.  •  •  •" 

It  appears  from  the  facts  ot  record  In 
this  case  that  Sellon,  without  prior 
Board  approval,  acquired  5,509  voting 
shares  of  NNB  that  are  the  subject  of 
this  retention  application  In  setUement 
of  a  lawsuit  threatened  by  two  share- 
iholders  of  NNB.  Itiese  voting  shares  were 
acquired,  at  a  cost  of  $52,500,  in  three 
installments  over  a  one-year  period.*  It 
appears  that  at  the  ttoie  of  the  acquisi- 
tion in  question,  Seilon  was  fully  aware 
of  the  Act's  requirement  of  prior  Board 
approval.  Despite  this  knowledge,  and 
without  any  obligation  to  do  so,  Seilon 
acquired  the  5,509  voting  shares  of  NNB 
In  its  application,  Seilon  has  stated  tiiat 

We  were  familiar  as  our  application  in  197) 
[to  acquire  an  additional  63.5  per  cent  oJ 
the  voting  shares  of  NNB]  Indicates  that 
tender  offers  or  market  purchases  of  First 
Bancorporatlon  [now  known  as  NNB]  com- 
mon stock  by  SeUon  required  the  prior  ap- 
proval of  the  Federal  Reserve  System.  V.'« 
were  not  aware  that  the  .  .  .  Act  went  so  laj 
as  to  prohibit  management  from  exerclsinv 
its  responsibilities  in  the  resolution  of  4iti- 
gatlon  by  requiring  the  prior  approval  of  the 
Federal  Reserve  where  the  acquisition  of  a 
minlscule  number  of  shares  is  a  part  <'(  a 
larger  setUement  of  litigation  problem 

In  assessing  the  managerial  resourceJ- 
of  an  applicant  the  Board  must  consider 
all  the  factors  that  bear  upon  the  man- 
agement's competence,  quality,  and  dis- 
position to  conduct  in  accordance  with 
the  requirements  of  law  the  affai^  of  any 
bank  holding  company  seeking  to  ac- 
quire, or  to  retain,  control  of  a  bank 
or  of  any  other  bank  holding  company 
Tlie  Board  pre^rlously  has  stated  that 
when  it  comes  to  the  Board's  attention 
that  an  acquisition  has  been  made,  or  ac- 
tivities have  lieen  commenced,  without 
the  requisite  prior  approval  of  the  Board, 
whether  or  not  such  violation  of  the  law 
appears  to  have  been  "willful,"  .such  con- 
duct may  reflect  so  adversely  upon  tlit 
managerial  factors  in  connection  with  an 
application  for  pel-mission  to  retain  the 
illegally  acquired  shares  or  activity  that 
the  conduct,  in  and  of  itself,  constitutes 
grounds  for  denial  of  such  an  applica- 
tion. 

Section  3(a)  of  the  Act  is  explicit  Uial 
prior  Board  approval  is  required  for  anp 
acquisition  by  a  company  of  voting 
shares  of  a  ^nk  In  which  it  owns  les.s 
than  a  majority  Interest  if,  thereafter, 
that  company  will  own  or  control  more 
than  5  per  cent  of  the  bank's  voting 
shares.  While  the  Board  recognizes  that 
Seilfm  was  desirous  of  avoiding  potential 
legal  exp«ises  In  the  defense  of  a  threat- 
ened lawsuit,  the  Board  notes  that  the 
two  shar^olders  involved  were  share- 
holders of  NNB  and  not  of  Seilon  and 
that  Seilon  was  not  obllgatedl  to  acquire 
the  shares  In  question.  In  view  of  the 
fact  that  Sellon  was  fully  aware  of  the 
Act's  requirement  of  prior  Board  ap- 
proval in  1972  when  it  sought  to  acquire 
63.5  per  cent  of  NNB's  voting  sJiares;  that 


*The  shares  were  ptirchased  ae  follows: 
2.369  Glares  on  November  1, 1078;  1,670  iluive 
on  May  1,  1974;  and  1,670  abMre  oo  Rovem* 

ber  1,  1974 


FEDERAL    REGISTlIT,    VOL.    42,   NO.    15 — MONDAY     JANUARV    ?4.    1977 


NOTICES 


4215 


tlie  Board  had  issued  an  order  in  1972 
denying  SeUon's  previous  apiiUcation  be- 
cause of  less  than  satisfactory  flQanclal 
and  managerial  c(»islderatlons  at  that 
time;  and  that  Sellon  was  unable  to  sub- 
stantiate its  position  that  acquisitions  of 
small  amounts  of  shares  In  setUement  of 
threatened  lawsuits  were  exMnpt  from 
the  Act's  prior  approval  requirements; 
the  Board  concludes  tliat  insofar  as  this 
application  is  concerned  the  manage- 
ment of  Seilon  has  not  demonstrated  a 
disposition  to  conform  the  conduct  of 
Seilon's  affairs  to  the  requirements  of 
the  Act.  As  was  mentioned  esu-lier,  sec- 
tion 3(a)  of  the  Act  is  explicit  as  to 
acquisitions  of  voting  shares  for  which 
prior  Board  approval  is  required.  When 
an  acquisition  of  voting  shares  is  made 
without  obtaining  such  prior  Board  ap- 
proval, under  circumstances  such  as 
those  presented  here,  the  Board  believes 
that  it  should  not  approve  an  appUca- 
tion  to  retain  the  illegally  acquired 
shares  and.  thereby,  allow  the  offending 
party  to  reap  the  fruits  of  its  violation. 

There  is  evidence  In  the  record  that 
the  convenience  and  needs  of  the  com- 
munity are  currently  being  adequately 
served  by  Bank.  Therefore,  within  the 
context  of  this  application,  these  con- 
siderations are  not  sufficient  to  outweigh 
the  adverse  managerial  axid  banking 
factors  associated  with  this  proposal. 
Accordingly,  it  is  the  Board's  judgment 
that  approval  of  the  application  would 
not  be  in  the  public  interest  and  that  the 
application  should  be  denied. 

On  the  basis  of  the  record,  and  in  light 
of  the  factors  set  forth  in  §  3(c)  of  the 
Act,  the  appUcation  is  denied  for  the 
reasons  summarized  above.  Seilon  is 
hereby  ordered  to  take  all  necessary  steps 
to  divest  the  5,509  voting  shares  of  NNB 
that  were  illegally  acquired  by  Seilon  no 
later  than  thirty  days  after  the  effective 
date  of  this  order. 

By  order  of  the  Board  of  Governors, 
effective  January  14,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[FR  Doc.77-2096  Piled  l-21-77;8:45  am] 

GENERAL  ACCOUNTING  OFFICE 

REGULATORY  REPORTS  REVIEW 

Receipt  of  Report  Proposal 

The  following  request  for  clearance  of 
a  report  intended  for  use  in  collecting 
information  from  the  piMic  was  received 
by  the  Regulatory  Re^xMts  Review  Staff, 
GAO.  on  January  13,  1977.  See  44  U.S.C. 
3512  (c)  and  (d).  Hie  purpose  of  pub- 
lishing this  notice  in  the  Fbdcral  Regis- 
ter is  to  inform  the  FHdoUc  of  such  re- 
ceipt. 

The  notice  includes  the  title  of  the 
request  received;  the  name  ot  the  agency 
sponsoring  the  proix»ed  collection  ot  In- 
formation; the  agency  fonn  number.  If 
applicable ;  and  the  frequency  with  which 
the  lnformatl(Hi  Is  proposed  to  be  od- 
lected. 


'Voting  for  this  action:  Vice  Cbairman 
Gardner  and  Govenuxs  WaUKdi.  OoldweU, 
JacksMi,  and  Partes.  Absent  uid  not  rotlng: 
Chairman  Bums  and  GovOTior  lAXlj. 


Writtoi  comments  on  the  prcHxised 
FBA  request  are  Invited  from  all  inter- 
ested persoDs,  organJzaUoDs,  public  in- 
terest groups,  and  affected  businesses. 
Because  oi  the  limited  amount  of  time 
GAO  has  to  review  the  pn^^osed  request, 
comments  (in  triplicate)  must  be  re- 
ceived on  or  before  February  11,  1977, 
and  diould  be  addressed  to  Mr.  John  M. 
Loveladj%  Acting  Assistant  Director, 
Regulator>-  Reports  Review,  United 
States  General  Accounting  Office,  Room 
5033,  441  G  Street.  NW,  Washington,  DC 
20548. 

Further  information  may  be  obtained 
from  Patsy  J.  Stuart  of  the  Regulators- 
Reports  Review  Staff,  202-275-3532. 

Feder.al  Energy  Administration 

FEA  is  requesting  clearance  of  Form 
U516-S-1.  State  Energy  Conservation 
Plan  Report.  Form  U516-S-1  is  a  revi- 
sion of  Form  U516-S-0,  Apphcation  Form 
for  Financial  Assistance  to  State§  for 
Development  of  a  State  Energy  Cotiser- 
vation  Plan.  The  Energy  Policy  and  Con- 
servation Act,  Titie  in.  Part  C  (Pub.  L. 
94-163'  signed  into  law  on  December  22, 
1975,  requires  in  part,  for  the  creation  of 
the  State  Energy  Conservation  Program 
and  authorizes  flnsuicisd  and  technical 
assistance  to  participating  States.  Form 
U516-S-1  is  required  for  States  to  re- 
ceive Federal  financial  assistance  in  im- 
plementing a  State  energy  conservation 
plan  report.  Section  362(b)  of  EPCA  re- 
quires that  within  six  months  after  its 
enactment,  FEA  establish  State  energy 
conservation  plan  guidelines  for  the 
preparation  of  a  State  energy  conserva- 
tion plan  report.  The  apphcation  form 
(U516-S-l>  for  providing  financial  as- 
sistance to  the  States  is  a  necessary  part 
of  the  State  plan  report  as  the  States  will 
use  this  form  to  provide  FEA  with  a  de- 
tailed State  energy  cMiservation  plan  re- 
port. The  State  Energy  Conservation 
Plan  Report  guidelines  must  be  com- 
pleted within  five  months  after  the 
guidelines  are  printed.  FV>rm  U516-S-1, 
State  Energy  ConservatlMi  Plan  Report 
(adapted  from  Standard  Form  424,  Fed- 
eral Assistance,  consisting  of  four  parts) 
has  been  revised  in  that  Part  IV  has  been 
modified  to  satisfy  FElA's  requirements 
for  more  definitive  informatiwi  and  un- 
necessary information  has  been  bl<x:ked 
out  in  Part  m.  Budget  Information.  Po- 
tential respondents  to  Form  U51ft-S-1 
are  estimated  by  FEA  to  be  approxi- 
mately 56  (United  States  and  Territor- 
ies) and  reporting  burden  is  estimated  to 
be  120  hours  per  response. 

NORJfAN  F.  HSYL, 

Reffulatory  Reports 

Review  -Officer. 

(PR  Doc. 77-2088  Piled  l-21-77;8:45  am] 

GENERAL  SERVICES 
ADMINISTRATION 

[Federal  Proptirtf  MaJiagement  Regs.; 
Temporary  Reg.  F-tlOJ 

SECRETARY  OF  DEFENSE 

Delegation  off  Authority 

1.  Purpose.  TUs  regulation  delegates 
authority  to  the  Secretary  of  Def  «vse  to 


represent  the  consumer  Interests  of  the 
executive  agencies  of  the  Federal  Gov- 
emmoit  in  an  electric  and  gas  rulemak- 
ing proceeding. 

2.  Effective  date.  This  regtilation  is  ef- 
fective immediately. 

3.  Delegation,  a.  Pursuant  to  the  au- 
thority vested  in  me  by  the  Federal 
Property  and  Administrative  Services  Act 
of  1949,  63  Stat.  377,  as  amended,  partic- 
ularly sections  201(a)  (4)  and  205(d)  (40 
U.S.C.  481(a)(4)  and  486(d)),  authority 
is  delegated  to  the  Secretary  of  Defense 
to  r^resent  the  ctmsumer  interests  of 
the  executive  agencies  of  the  Federal 
Government  before  the  Hawaii  Public 
UtUlties  Commission  iDocket  No.  2793) 
in  proceedings  involving  an  investigation 
of  rate  schedules  of  electric  and  gas  utili- 
ties in  the  State  of  Hawaii. 

b.  "Rie  Secretarj'  of  Defense  may  re- 
delegate  this  authority  to  anj'  officer,  of- 
ficial, or  employee  of  the  Departmerft  of 
Defense. 

c.  "niis  authority  shall  be  exercised  in 
accordance  with  the  policies,  procedures, 
and  contrxds  prescribed  by  the  General 
Services  Administration,  and  shall  be  ex- 
ercised in  cooperation  with  the  respon- 
siWe  officers,  officials,  and  employees 
thereof. 

Wallace  H.  Robinson,  Jr.. 
Acting  Administrator  of 
General  Services. 

January   11.   1977. 

|PR  Doc.77-2062  Filed  l-21-77;8:45  am) 

DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 

Health  Services  Administration 

CALIFORNIA  PSRO  AREA  XXIII:  RESULTS 
OF  NOTIFICATION 

Notice  to  Physicians  Regarding  Agreement 
To  Designate  Professional  Standards 
Review  OrganizaKon 

On  November  23,  1976,  the  Secretary 
of  Health,  Education,  and  Welfare  pub- 
lished in  the  Federal  RsGisTn  a  notice 
in  which  he  annoimced  his  intention  to 
enter  into  an  agreement  with  the  Cali- 
fornia PSRO  Area  xxin  designating  it 
as  the  Professional  Standards  Review 
Organization  for  PSRO  Area  XXm  of 
the  State  of  C?alifomia,  which  area  is 
designated  a  Professional  Standards  Re- 
view Organization  Area  in  42  CFR  101.7. 

Such  notice  was  also  published  in 
three  consecutive  issues  of  the  Los  An- 
geles Times  oa.  November  23,  24,  and  25, 
1976.  In  addition,  copies  of  the  notice 
were  mailed  to  organizations  of  practic- 
ing doctors  of  medicine  or  osteopathy, 
including  the  appropriate  State  and 
County  medical  and  specialty  societies, 
and  hospitals  and  other  health  care  fa- 
cilities in  the  area,  with  a  request  that 
each  such  society  or  facility  Inform 
those  doctors  in  its  membership  or  on 
its  staff  who  are  engaged  In  active  prac- 
tice in  PSRO  Area  XXlll  of  the  State 
of  California  of  the  contents  of  the 
notice. 

The  notice  requested  that  any  licensed 
doctor  of  medicine  or  osteopathy  oi- 
gaged  in  active  practice  In  PSRO  Area 
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:  of  the  State  of  California  who  ob- 
J«eta  to  tbe  Secretary  entering  into  an 
agreement  with  the  Callfomla  PSRO 
Area  xxiii  on  the  grcninds  that  such 
organization  Is  not  representatlye  of  doc- 
ton  In  PSRO  Area  XXIli  of  the  State 
cS  Callfomla,  mall  such  objection  In  writ- 
ins  to  the  Secretary,  Department  of 
He^ilth.  Education,  and  Welfare,  P.O. 
Box  1588,  FDR  Station,  New  York,  New 
Toik  10022  on  or  before  December  23, 
191B. 

After  reviewing  the  final  tabulation  of 
dbjKtioDa  from  doctors  of  medlcMe  or 
oete^Mithy  In  PSRO  Area  XXIIL  of  the 
Stfto  of  California,  the  Secretary  has 
determined,  pursuant  to  42  CFR  101.105, 
thit  not  more  than  10  percentum  of  the 
doctora  engaged  tn  the  actlre  practloe  of 
wnmM&tru*  or  Osteopathy  In  PSRO  Area 
i»W"'  of  the  State  of  California  have 
CKvressed  timely  objection  to  the  Secre- 
taor  entering  into  an  agreement  with 
flM  Oallfomla  PSRO  Area  XXm.  There- 
the  Secretary  will  proceed  to  enter 
an  agreement  with  the  California 
FBRO  Area  XXIIl  designating  It  as  the 
BwleBaional  Standards  Review  Organl- 
ntkm  for  PSRO  Area  XXIU  of  the  State 
cf  Galtfomla. 

Dated:  January  18. 1977. 

John  H.  Kelso, 
;  Acting  Administrator, 

'        Health  Services  Administration. 

H«  Doc,77-a24«  FUed  1-21-77:8:45  am) 


NEW  YORK  PSRO  AREA  XIV:  RESULTS 
OF  NOTIHCATtON 

Notice  to  Physicians  Regarding  Agreement 
To  Designate  Professional  Standards 
Review  (Vganization 

On  November  23,  1976,  the  Secretary 
of  Health.  "Slucation,  and  Welfare  pub- 
IMbed  In  the  Fcdkral  RsciBTnt  a  notice 
In  irttlch  he  announced  his  intention  to 
CBter  into  an  agreement  with  The  PSRO 
of  Queens  County,  Inc.,  designating  It  as 
the  Professional  Standards  Review  Or- 
gaolxatlon  for  PSRO  Area  XIV  of  the 
Stete  of  New  Yorlc,  which  area  Is  desig- 
nated a  Professional  Standards  Review 
Organization  Area  in  42  CPR  101.36. 

Such  notice  was  also  puUished  In 
tkree  consecutive  issues  of  The  New 
Ym-k  Times  and  the  New  York  Post  on 
November  23,  24,  and  25,  1976.  In  addl- 
tien.  ooiiles  of  the  notice  were  mailed  to 
oisaiilzatlons  of  practicing  doctors  of 
w'^HiHnft  or  osteopathy.  Including  the 
appropriate  State  and  County  medical 
and  specialty  societies,  and  hospitals  and 
otber  health  care  facilities  in  the  area, 
with  a  request  that  each  such  society  or 
fadUty  Inform  those  doctors  in  its  mem- 
bentalp  or  on  Its  staff  who  are  engaged 
In  active  practice  In  PSRO  Area  XIV  of 
the  State  of  New  York  of  the  contents 
of  the  notice. 

The  notice  requested  that  any  li- 
censed doctor  of  medicine  or  osteopathy 
engaged  in  active  practice  In  PSRO  Area 
ZIV  of  the  State  of  New  York  who  ob- 
jects to  the  Secretary  entering  into  an 
Micement  with  the  PSRO  of  Queens 
Cmmtj.  me.,  oo  the  grounds  that  such 


oi-gBnization  is  not  rei«eeentathre  of 
doctors  in  PSRO  Area  XIV  of  tbe  State 
of  New  York,  mall  such  objection  In 
writing  to  the  Secretary,  Department  of 
Health.  Education,  and  Welfare.  P.O. 
Box  1588,  PDR  Station,  New  York,  New 
York  10022  on  or  before  December  23, 
1976. 

After  reviewing  the  final  tabulation 
of  objections  frtxn  doctors  of  medicine 
or  osteopathy  In  PSRO  Area  XIV  of  the 
State  of  New  York,  the  SeoKtary  has 
determined,  pursuant  to  42  CFR  101.105, 
th^t  not  more  than  10  percentum  of  the 
doctors  engaged  in  the  active  practice  of 
medicine  or  osteopathy  in  PSRO  Area 
XIV  of  the  State  of  New  York  have  ex- 
pressed timely  objection  to  the  Secretary 
entering  Into  an  agreement  with  the 
P8BO  of  Queens  County,  Inc.  Iliere- 
f  ore,  the  Secretary  wUl  proceed  to  enter 
Into  an  agreement  with  the  PSRO  (rf 
Queens  County,  Inc.,  designating  It  as 
the  Professional  Standards  Review  Or- 
ganization for  PSRO  Area  XIV  of  the 
State  of  New  York. 

Dated:  January  18,  1977. 

JoHK  H.  Kelso, 
Aetin4f  Administrator. 
Health  Services  Administration. 
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NorHi  Carolina,  mall  such  objection  in 
viltinc  to  the  Seortur.  Deartment  oif 
Healtti.  Education,  and  WVdfere,  P.O.  Box 
1583,  PDR  Statbm.  New  York,  New  York 
10022  on  or  befoie  December  23. 1976. 
-  After  reviewing  the  final  tabulation  (rf 
objections  fn»n  doetors  of  medicine  or 
osteopathy  in  PSRO  Area  n  of  the  State 
of  North  CaFollna,  the  Secretary  has  de- 
termined, pursuant  to  42  CPR  101.105, 
that  not  more  than  10  percentum  <rf  the 
doctors  engaged  In  the  active  practice  of 
medicine  or  osteoparthy  In  PSRO  Area  n 
of  the  State  of  North  Carolina  have  ex- 
pressed timely  objection  to  the  Secretary 
entering  into  an  agreement  with  the 
Piedmont  Medical  Foundation,  Inc. 
Therefore,  the  Secretary  will  proceed  to 
enter  into  an  agreem«it  with  the  Pied- 
mont Medical  Foundation,  Inc.,  designat- 
ing it  as  the  Professional  Standards 
Review  Organization  tor  PSRO  Area  II 
of  the  State  of  North  Carolina. 

Dated:  January  18,  1977. 

John  H.  Kelso, 
Acting  Administrator, 
Health  Services  Administration. 
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NORTH  CAROLINA  PSRO  AREA  II: 
RESULTS  OF  NOTIHCATION 

Notice  to  Physicians  Regarding  Agreement 
to  Designate  Professional  Standards 
Review  Organization 

On  November  23, 1976,  the  Secretary  of 
Health,  Education,  and  Welfare  pub- 
lished in  the  Fbderal  Register  a  notice 
in  which  he  announced  his  intention  to 
enter  into  an  agreement  with  the  Pied- 
mont Medical  Foundation,  Inc.,  desig- 
nating it  as  tbe  Professlcmal  Standards 
Review  Organization  for  PSRO  Area  n 
of  the  State  of  North  Carolina,  which 
area  is  designated  a  Professional  Stand- 
ards Review  Organization  Area  in  42 
CFR  101.37. 

Such  notice  was  also  published  in  tliree 
consecutive  Issues  of  the  Winston-Salem 
Journal.  Winston-Saiem  Sentinel,  and 
the  £rtaten;flle  Record  and  Landmark  on 
November  23,  24,  and  25,  1976.  In  addi- 
tion, copies  of  the  notice  were  mailed  to 
onganlzatlons  of  practicing  doctors  of 
medicine  or  osteopathy,  including  the  ap- 
propriate State  and  Coimty  medical  and 
specialty  societies,  and  hospitals  and 
other  health  care  facilities  tn  the  area, 
with  a  request  that  each  such  society  or 
facility  inform  those  doctors  in  its  mem- 
bership or  on  its  staff  who  are  engaged 
in  active  practice  in  PSRO  Area  n  of 
the  State  of  North  Carolina  of  the  con- 
tents of  the  notice. 

The  notice  requested  that  any  Ucensed 
doctor  of  medicine  w  osteopathy  engaged 
in  active  practice  In  PSRO  Area  n  of 
the  State  of  North  Carolina  who  objects 
to  the  Secretary  entering  into  an  agree- 
ment with  the  Piedmont  Medical  Foun- 
dation, Inc.,  on  the  grounds  that  su(^ 
oisanizatlon  Is  not  reiH'<esentative  of 
doctors  in  PSRO  Area  II  of  the  State  of 


VIRGINIA  PSRO  AREA  II:  RESULTS  OF 
NOTIHCATION 

Notice  to  Physicians  Regarding  Agreement 
To  Designate  Professional  Standards 
Review  Organization 

On  November  23,  1976,  the  Secretary 
of  Health.  Education,  and  Welfare  pub- 
lished In  the  Feokbai,  Rxcisteh  a  notice 
in  which  he  announced  his  Intention  to 
enter  Into  an  agreement  with  the  North- 
ern Virginia  Foundation  for  Medical 
Care  designating  it  as  the  Professional 
Standards  Review  Organization  for 
PSRO  Area  n  of  the  State  of  Virginia, 
which  area  is  designated  a  Professional 
Standards  Review  Organization  Area 
in  42  CFR  101.52. 

Such  notice  was  also  published  in  three 
consecutive  Issues  of  the  Northern  Vir- 
ginia Sun,  Washington  Star,  Alexandria 
Gazette,  and  the  Washington  Post  on. 
November  23,  24,  and  25,  1976.  In  addi- 
tion, copies  of  the  notice  were  mailed  to 
organizations  of  practicing  doctors  of 
medicine  or  osteopathy,  including  the 
appropriate  State  and  County  medical 
and  specialty  societies,  and  hospitals  and 
other  health  care  facilities  in  the  area, 
with  a  request  that  each  such  society 
or  facility  inform  those  doctors  in  its 
membership  or  on  its  staff  who  are  en- 
gaged In  active  practice  in  PSRO  Area 
n  of  the  State  of  Virginia  of  the  con- 
tents of  the  notice. 

The  notice  requested  that  any  licensed 
doctor  of  medicine  or  osteopathy  en- 
gaged in  active  practice  In  PSRO  Area 
n  of  the  State  of  Virginia  who  objects 
to  the  Secretary  entering  into  an  agree- 
ment with  the  Northern  Virginia  Foun- 
dation for  Medical  Care  on  the  grounds 
that  such  organization  Is  not  represent- 
ative of  doctors  in  PSRO  Area  n  of  tbe 
State  of  Virginia,  mall  such  Objection  In 
voting  to  the  Secretary.  Department  of 
Health,   Education,  and  Welfare,  PjOl 
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Box  1588,  FDR  Station,  New  York.  New- 
York  10022  on  or  before  December  23, 
1976. 

After  reviewing  the  final  tabulation  of 
objections  from  doctors  of  medicine  or 
osteopathy  in  PSRO  Area  n  of  the  State 
of  Virginia,  the  Secretary  has  deter- 
mined, pursuant  to  42  CFR  101.105,  that 
r.ot  more  than  10  percentum  of  the  doc- 
toij;  engaged  in  the  active  practice  of 
medicine  or  osteopathy  In  PSRO  Area 
II  of  the  State  of  Virginia  have  expressed 
timely  objection  to  the  Secretarj-  enter- 
ing into  an  agreement  with  the  North- 
ern Virginia  Foimdation  for  Medical 
Care.  Therefore,  the  Secretary  will  pro- 
ceed to  enter  into  an  agreement  with  the 
Northern  Virginia  Foundation  for  Med- 
ical Care  designating  It  as  the  Profes- 
sional Standards  Review  Organization 
for  PSRO  Area  n  of  the  State  of  Virginia. 

Dated:   January  18,  1977. 

John  H.  Kelso. 
Acting  Administrator. 
Health  Services  Administration. 
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VIRGINIA  PSRO  AREA  V:   RESULTS  OF 
NOTIFICATION 

Notice  to  Physicians  Regarding  Agreement 
To  Designate  Professional  Standards 
Review  Organization 

On  November  23,  1976,  the  Secretary 
of  Health,  Education,  and  Welfare  pub- 
lished in  the  Federal  Register  a  notice  in 
which  he  announced  his  intention  to  en- 
ter into  an  agreement  with  the  Colonial 
Virginia  Foundation  for  Medical  Care 
designating  it  as  the  Professional  Stand- 
ards Review  Organization  for  PSRO 
Area  V  of  the  State  of  Virginia,  which 
area  is  designated  a  Professional  Stand- 
ards Review  Organization  Area  in  42 
CFR  101.52. 

Such  notice  was  also  published  in  tliree 
consecutive  issues  of  the  Newport  News 
Press,  Newport  News  Times-Herald,  and 
the  Norfolk  Virginian-Pilot  on  Novem- 
ber 23,  24,  and  25,  1976.  In  addition, 
copies  of  the  notice  were  mailed  to  or- 
ganizations of  practicing  doctors  of  medi- 
cine or  osteopathy,  including  the  appro- 
priate State  and  County  medical  and 
specialty  societies,  and  ^hospitals  and 
other  health  care  faciUties  in  the  area, 
with  a  request  that  each  such  society  or 
facility  inform  those  doctors  in  its  mem- 
bership or  on  its  staff  who  are  engaged  in 
active  practice  in  PSRO  Area  V  of  the 
State  of  Virginia  of  the  contents  of  the 
notice. 

The  notice  requested  that  any  licensed 
doctor  of  medicine  or  osteopathy  en- 
gaged in  active  practice  in  PSRO  Area  V 
of  the  State  of  Virginia  who  objects  to 
the  Secretary  entering  into  an  agreement 
with  the  Colonial  Virginia  Foundation  for 
Medical  Care  on  the  grounds  that  such 
organization  is  not  representative  of 
doctors  in  PSRO  Area  V  of  the  State  of 
Virginia,  mail  such  objection  in  writing 
to  the  Secretary,  Department  of  Health. 
Education,  and  Welfare,  P.O.  Box  1588, 
FDR  Station,  New  York,  New  York  10022 
on  or  before  December  23, 1976. 


Aft^r  reviewing  the  final  tabulation  of 
objections  from  doctors  of  medicine  or 
osteopathy  in  PSRO  Area  V  <rf  the  State 
of  Virginia,  the  Secretary  has  deter- 
mined, pursuant  to  42  CFR  101.105,  that 
not  more  than  10  percentum  of  the  doc- 
tors engaged  in  Uie  active  practice  of 
medicine  or  osteopathy  in  PSRO  Area  V 
of  the  State  of  Virginia  have  expressed 
timely  objection  to  the  Secretary  enter- 
ing into  an  agreement  with  the  Colonial 
Virginia  Foimdation  for  Medical  Care. 
Therefore,  the  Secretary  will  proceed  to 
enter  into  an  agreement  with  the  Colonial 
Virginia  Foundation  for  Medical  Care 
designating  it  as  the  Professional  Stand- 
ards Review  Organization  for  PSRO  Area 
V  of  the  State  of  Virginia. 

Dat.ed:  January  18,  1977.  -. 

John  H.  Kelso. 
Acting  Administrator, 
Health  Services  Administration. 
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Health  Services  Administration 

POLL  OF  PHYSICIANS  IN  PSRO  AREA  VII 
OF  THE  STATE  OF  NEW  JERSEY 

Announcement  of  ResuKs  to  Physicians 

On  July  30,  1976,  the  Secretary  of  the 
r>epartment  of  Health,  Education,  and 
Welfare  published  in  the  Federal  Regis- 
ter a  notice  in  which  he  announced  his 
intention  to  enter  into  an  agreement  with 
the  Central  New  Jersey  Professional 
Standards  Review  Organization,  Inc., 
designating  it  as  the  Professional  Stand- 
ards Review  Organization  for  PSRO 
Area  VII  located  in  the  State  of  New 
Jersey,  which  area  is  designated  a  Profes- 
sional Standards  Review  Organization 
Area  in  42  CFR  101.34. 

Such  notice  was  also  published  in  three 
consecutive  issues  of  the  Newai*  Star 
Ledger  and  the  Trentonian  on  July  30, 
31.  and  August  2. 1976.  In  addition,  copies 
of  the  notice  were  mailed  to  orgahiza- 
tions  of  practicing  doctors  of  medicine  or 
osteopathy,  including  the  appropriate 
State  and  County  medical  and  specialty 
societies,  and  hospitals  and  other  health 
care  facilities  in  the  area,  with  a  request 
that  each  such  society  or  faciUty  inform 
those  doctors  in  its  membership  or  on 
its  staff  who  are  engsiged  in  active  prac- 
tice in  PSRO  Area  Vn  of  the  State  of 
New  Jersey  of  the  contents  of  the  notice. 

The  notice  requested  that  any  Ucensed 
doctor  of  medicine  or  osteopathy  engaged 
in  active  practice  in  PSRO  Area  VII  of 
the  State  of  New  Jersey  who  objected  to 
the  Secretary  entering  into  an  agreement 
with  the  Central  New  Jersey  Professional 
Standards  Review  Organization,  Inc..  on 
the  grounds  that  such  organization  is  not 
representative  of  doctors  in  PSRO  Area 
vn  of  the  State  of  New  Jersey,  mail  such 
objection  in  writing  to  the  Secretary  of 
the  Department  of  Health.  Education, 
and  Welfare,  P.O.  Box  1588.  FDR  Sta- 
tion, New  York,  New  York  10022,  on  or 
before  August  30,  1976. 

After  reviewing  the  final  tabulation  of 
objections  from  doctors  of  medicine  or 
osteopathy  in  PSRO  Area   VII  of  the 


State  of  New  Jersey,  the  Secretarj-  deter- 
mined, pursuant  to  42  CFR  101.105,  that 
more  than  10  percentum  of  the  doctors 
engaged  in  the  active  practice  of  medi- 
cine or  osteopathy  in  PSRO  Area  VII  of 
the  State  of  New  Jersey  had  expressed 
timely  objection  to  entering  into  an 
agreement  with  the  Central  New  Jersey 
Professional  Standards  Review  Organi- 
zation, Inc. 

Therefore,  on  November  1.  1976.  in 
accordance  with  42  cm  101.106.  the 
Secretary  of  the  Department  of  Health. 
Education,  and  Welfare  published  in  the 
Federal  Register  a  notice  announcing  a 
poll  to  be  conducted  of  all  doctors  of 
medicine  or  osteopathy  engaged  in  active 
practice  in  PSRO  Area  vn  of  the  State 
of  New  Jersey  to  determine  whether  the 
Central  New  Jersey  Professional  Stand- 
ards Review  Organization,  Inc..  was 
representative  of  such  doctors  in  the 
area. 

Such  notice  was  also  published  in  the 
Newark  Star  Ledger  and  the  Trentonian 
on  November  1,  1976.  In  addition,  copies 
of  the  notice  were  mailed  to  organiza- 
tions of  practicing  doctors  of  medicine  or 
osteopathy,  including  the  appropriate 
StAte  and  County  medical  and  specialty 
societies,  and  hospitals  and  other  health 
care  facilities  in  the  area,  with  a  request 
that  each  such  society  or  facility  inform 
those  doctors  in  its  membership  or  on 
its  staff  who  are  engaged  in  active  prac- 
tice in  PSRO  Area  VTI  jof  the  State  of 
New  Jersey  of  the  contents  of  the  notice. 
The  notice  stated  that  a  ballot  was  to 
be  mailed  to  each  such  doctor  on  which 
he  was  to  indicate  whether  In  his  opin- 
ion the  Central  New  Jersey  Professional 
Standards  Review  Organiaztlon.  Inc  . 
was  or  was  not  representative  of  the  doc- 
tors of  medicine  or  osteopathy  engaged 
in  active  practice  in  PSRO  Area  vn  of 
the  State  of  New  Jersey.  The  notice  also 
requested  that  any  hcensed  doctor  of 
medicine  or  osteopathy  engaged  in  active 
practice  in  PSRO  Area  Vn  of  the  State 
of  New  Jersey  who  had  not  received  a 
ballot  by  November  6, 1976,  might  request 
in  writing  a  ballot  from  the  Secretary 
of  Health.  Education,  and  Welfare,  P.O. 
Box  1588,  PDR  Station,  New  York,  New 
York  10022.  According  to  the  notice,  only 
those  ballots  postmarked  no  later  than 
December  1.  1976,  and  returned  in  the 
kstamped  self-addressed  envelope  pro- 
vided to  each  individual  doctor  would  be 
considered  valid. 

A  ballot  and  envelope  together  with  a 
letter  of  explanation  was  mailed  to  each 
individual  doctor  of  medicine  or  osteop- 
athy who  the  Secretary  determined,  pur- 
suant to  42  CFR  101.103,  to  be  engaged 
in  the  active  practice  of  medicine  or  os- 
teopathy in  the  PSRO  area. 

The  counting  of  the  ballots  took  place 
in  a  proceeding  open  to  the  public  at  the 
City  Council  Chambers,  Traiton  City 
Hall,  319  East  State  Street,  Trenton.  New 
Jersey  08608,  on  December  9,  1976. 

After  reviewing  the  final  tabulation  of 
valid  ballots  received  from  doctors  of 
medicine  or  osteopathy  in  PSRO  Area  vn 
of  the  State  of  New  Jersey,  the  Secretary 
has  determined,  pursuant  to  42  CFR 
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101.107,  that  more  than  50%  of  th«  doc- 
tois  respoxKltng  to  the  poll  mdlcated  that 
the  Central  Kew  Jersey  Professional 
Standards  Review  Organization.  Inc., 
was  not  representative  of  the  medical 
and  O6teoi>athic  communities.  Therefore, 
the  Secretary  will  not  designate  the  Cen- 
tn^  New  Jersey  Professional  Standards 
Review  Organization,  Inc.,  as  a  condi- 
tional Professional  Standards  Review 
Organization  for  PSRO  Area  Vn  of  the 
State  of  New  Jersey. 

Any  doctor  In  the  area  who  files  a 
written  request  for  a  recount  for  pur- 
poses of  challenging  the  eligibility  of  a 
physician  to  participate  in  the  poll  shall 
identify  the  particular  physician  and 
state  the  reasons  that  form  the  basis  for 
the  challenge.  If  the  total  ntmiber  of  bal- 
lots challenged  and/ or  the  total  number 
of  ballots  found  to  be  Invalid  do  not  ex-* 
ceed  the  difference  between  the  number 
of  tabulated  ballots  which  Indicate  that 
the  oi^ranlzatlon  Is  representative  of  the 
doctors  in  the  area  and  the  nimiber  of 
tabulated  ballots  which  indicate  that  the 
orfanlzatlon  is  not  representative  of  the 
doctors  tn  the  area,  the  Secretary  will  so 
state  In  a  notice  In  the  Federal  Register 
and  the  results  of  the  polling  wUl  be 
final.  If  the  total  number  of  ballots  chal- 
lenged and/or  the  total  numbert>f  ballots 
foud  to  be  Invalid  do  exceed  the  differ- 
ence between  the  number  of  tabulated 
ballots  which  Indicate  that  the  organiza- 
tion Is  representative  of  the  doctors  in 
the  area  and  the  number  of  tabulated 
ballots  which  Indicate  that  the  organiza- 
io&  Is  not  representative  of  the  doctors 
to  the  area,  a  recoimt  will  be  conducted. 

If  five  doctors  file  written  requests  for 
a  recount  on  or  before  February  3,  1977 
icr  purposes  of  obtaining  a  second  tabu- 
laOcm  of  the  ballots,  a  recount  shall  be 
ooDdncted  without  a  reverlfication  of  the 
ballots. 

Dated:  January  18, 1977. 

John  H.  Kelso, 
Acting  Administrator, 
Health  Services  Administration. 
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POLL  OF  PHYSICIANS  IN  PSRO  AREA 
XVI  OF  THE  STATE  OF  CALIFORNIA 

Announcement  of  Results  to  Physicians 

On  August  le,  197C,  the  Secretary  of 
the  Department  of  Health.  Education. 
and  Welfare  published  In  ttie  Itonuu, 
RaoiSTn  a  notice  to  which  he  announced 
his  totention  to  enter  toto  an  iigreement 
wfth  the  Organlzatloo  for  ProfessioQal 
Standards  Review  of  Santa  Barbara  and 
San  ZjuIs  Obispo  Counties,  designating  It 
as  the  Professional  Standards  Review 
OtvanJzatlan  for  PSRO  Area  XVI  of  the 
State  of  California,  whkh  area  is  desig- 
nated a  Professional  Standtirds  Review 
Oimnlzation  Area  to  42  CFR  101.7. 

Such  notice  was  also  published  to  three 
consecutive  issues  of  the  San  Barbara 
News-Press  and  the  San  Luis  Obispo 
TiBlegram-Tribune  on  August  16, 17,  and 
18. 1976.  In  addition,  copies  of  the  notice 
we  mailed  to  otvanlzatlans  of  prac- 
ticing doctors  of  medlctoe  or  osteopathy. 


toeludlng  the  m^proprlate  State  and 
County  medical  and  specialty  societies, 
and  hospitals  and  other  health  care  fa- 
cilities to  the  area,  with  a  request  that 
each  such  society  or  f aciUty  inform  those 
doctors  to  its  membership  or  on  its  staff 
who  are  engaged  to  active  practice  to 
PSRO  Area  XVI  of  the  State  of  Cali- 
fornia of  the  contents  of  the  notice. 

The  notice  requested  that  any  licensed 
doctor  of  medlctoe  or  osteopathy  engaged 
in  active  prswitice  to  PSRO  Area  XVI  of 
the  State  of  California  who  objected  to 
the  Secretary  entering  toto  an  agreement 
with  the  Organization  for  Professional 
Standards  Review  of  Santa  Barbara  and 
San  Luis  Obispo  Coimties,  on  the  grounds 
that  such  organization  is  not  representa- 
tive of  doctors  to  PSRO  Area  XVI  of  the 
State  of  California,  mall  such  objection 
in  writing  to  the  Secretary  of  the  Depart- 
ment of  Health,  Education,  and  Welfare, 
P.p.  Box  1588,  FDR  Station,  New  York, 
New  York  10022,  on  or  before  September 
15.  1976. 

After  reviewmg  the  final  tabulation  of 
objections  from  doctors  of  medicine  or 
osteopathy  to  PSRO  Area  XVI  of  the 
State  of  California,  the  Secretary  deter- 
mined, pursuant  to  42  CFR  101.105,  that 
more  than  10  percentum  of  the  doctors 
engaged  to  the  active  prsictice  of  medi- 
cine or  osteopathy  to  PSRO  Area  XVI  of 
the  State  of  California  had  expressed 
timely  objection  to  entertog  toto  an 
agreement  with  thef  Organization  for 
Professional  Standards  Review  of  Santa 
Barbara  and  San  Luis  Obispo  Counties. 

Therefore,  on  November  1,  1976,  to 
accordance  with  42  CFR  101.106,  the  Sec- 
retary of  the  Department  of  Health, 
Education,  and  Welfare  puUlshed  to  the 
Frderal  Register  a  notice  auaeunctog  a 
poU  to  be  conducted  of  all  doctors  of 
medlctoe  or  osteopathy  engesed  to  active 
practice  to  PSRO  Area  XVI  of  the  State 
of  California  to  determtoe  whether  the 
Oigaxdzation  for  Professional  Standards 
Review  of  Santa  Barl)ara  and  San  Luis 
Obispo  Counties,  was  representative  of 
such  doct(»«  to  the  area. 

Such  notice  was  also  published  to  the 
Sacta  Barbara  News-Press  and  the  San 
Lids  Obispo  County  Telegram-Tribune 
on  November  1, 1976.  In  addition,  copies 
of  the  notice  were  mailed  to  organiza- 
tions of  practlctog  doctors  of  medlctoe 
or  osteopathy,  toeludlng  the  appropriate 
State  and  Coimty  medical  and  specialty 
societies,  and  hospitals  and  other  health 
care  facilities  to  the  area,  with  a  request 
that  each  such  society  or  facility  Inform 
those  doctors  to  its  membership  or  on 
its  staff  who  are  engaged  to  active  prac- 
tice to  PSRO  Area  XVI  of  the  State  of 
California  of  the  contents  of  the  notice.- 

The  notice  stated  that  a  ballot  was 
to  be  mailed  to  each  such  doctor  on 
which  he  was  to  todicate  whether  to  his 
(Hdnlon  the  Organization  for  Profes- 
sional Standards  Review  of  Santa  Bar- 
bara and  San  Luis  Obispo  Counties,  was 
or  was  not  representative  of  the  doctors 
of  medlctoe  or  osteopathy  engaged  to  ac- 
tive practice  to  PSRO  Area  XVI  of  the 
State  of  California.  The  notice  also  re^ 
qiiested  that  any  licensed  doctor  of  medi- 
cine  or   osteopathy   engaged   in   active 


practice  m  PSRO  Area  XVI  of  the  State 
of  California  who  had  not  received  a 
ballot  by  November  6,  1976,  might  re- 
quest to  wrlttog  a  ballot  from  the  Sec- 
retary of  Health,  Education,  and  Wel- 
fare, P.O.  Box  1588,  FDR  station.  New 
York,  New  York  10022.  According  to  the 
notice,  only  those  ballots  postmarked  no 
later  than  December  1,  1976.  and  re- 
turned to  the  stamped  self-addressed 
envelope  provided  to  each  todlvldual  doc- 
tor would  be  considered  vaUd. 

A  ballot  and  envelope  together  with-a 
letter  of  explanation  was  mailed  to  each 
individual  doctor  of  medlctoe  or  osteop- 
athy whom  the  Secretary  determined, 
pursuant  to  42  CFR  101.103,  to  be  en- 
gaged to  the  active  practice  of  medicme 
or  osteopathy  to  the  PSRO  area. 

The  counttog  of  the  ballots  took  place 
m  a  proceedtog  open  to  the  public  at  the 
City  Council  Chambers,  Santa  Barbara 
City  Hall,  Santa  Barbara,  California  on 
December  13,  1976. 

After  reviewtog  the  final  tabulation  of 
valid  ballots  received  from  doctors  of 
medlctoe  or  osteopathy  to  PSRO  Area 
XVI  of  the  State  of  California,  the  Secre- 
tary has  determtoed,  pursuant  to  42  CFR 
101.107,  that  more  than  50  percent  of  the 
doctors  respondtog  to  the  poll  todicated 
that  the  Organization  for  Professional 
Standards  Review  of  Santa  Barbara  and 
San  Luis  Obispo  Counties,  was  repre- 
sentative of  the  doctors  to  the  area. 
Therefore,  the  Secretary  totends  to  enter 
into  an  agreement  designating  tne  Or- 
ganization for  Prof«6ional  Standards 
Review  of  Santa  Barbara  and  San  Luis 
Obispo  Counties  as  a  conditional  Profes- 
sional Standards  Review  Organization 
for  PSRO  Area  XVI  of  the  State  of  Cali- 
fornia. 

Any  doctor  to  the  area  who  files  a 
written  request  for  a  recoimt  for  pur- 
poses of  cliallenglng  the  eliglbiUty  of  a 
physician  to  participate  to  the  poll  shall 
identify  the  particular  physician  and 
state  the  reasons  that  form  the  basis  for 
the  challenge.  If  the  total  nundiier  of 
ballots  challenged  and/or  the  total  num- 
ber of  ballots  found  to  be  tovalid  do  not 
exceed  the  difference  between  the  num- 
ber of  tabulated  ballots  which  todicate 
that  the  organization  is  representative 
of  the  doct(Mrs  to  the  area  and  the  num- 
ber of  tabulated  baUots  which  todicate 
that  the  organiaatlon  is  not  representa- 
tive of  the  doctors  to  the  area,  the  Sec- 
retary will  so  state  to  a  notice  to  the 
Fedekal  Register  and  the  result  of  the 
polltog  will  be  final.  If  the  total  number 
of  badlots  challenged  and/or  the  total 
number  of  baUots  found  to  be  tovalid  do 
exceed  the  difference  between  the  num- 
ber of  tabulated  baUots  which  todicate 
that  the  organization  Is  representative 
of  the  doctors  to  the  area  and  the  num- 
ber of  tabulated  ballots  which  todicate 
that  the  organteatlon  is  not  representa- 
tive of  the  doctors  to  the  area,  a  recount 
will  be  conducted. 

If  five  doctors  file  written  requests  for 
a  recount  on  or  before  February  3,  1977 
for  purposes  of  dbtalntog  a  second  tabu- 
lation of  the  ballots,  a  recount  shall  be 
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conducted  without  a  reverlfication  of  tlie 
ballots. 

Dated:  January  18.  1977. 

JoHir  H.  Kelso. 
AcUnff  Administrator. 
Health  Services  Administration. 
[FR  Doc.77-2245  PUed  1-21-TT;8:45  ami 


National  Institutes  of  Health 

SICKLE  CELL  DISEASE  ADVISORY 
COMMITTEE 

Meeting 

Pursuant  to  Pubhc  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Sickle  Cell  Disease  Advisory  Committee, 
National  Heart,  Lung,  and  Blood  Insti- 
tute, February  8  and  9, 1977.  The  meeting 
will  bejield  to  Conference  Room  9,  C- 
Wing,  on  February  8,  and  Conference 
Room  10.  C-Wmg.  on  February  9.  The 
entire  meetmg  will  be  open  to  the  public 
from  8:30  a.m.  to  5 : 00  p.m-  on  both  days, 
to  discuss  recommendations  on  the  im- 
plementation and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Mr.  York  Onnen.  Chief,  PubUc  In- 
quiries and  Reports  Branch.  NHLBI. 
Building  31,  Room  5A03.  (301)  49e-4236, 
will  provide  summaries  of  the  meeting 
and  rosters  of  committee  members. 

Mr.  Howard  P.  Manly,  Executive  Sec- 
retary, Sickle  Cell  Disease  Advisory  Com- 
mittee, NHLBI.  NIH,  Building  31,  Room 
4A29,  (301)  496-6931,  will  furnish  sub- 
stantive program  information. 

SxrZANNE   L.   FftEMEAU. 

Committee  Management  Officer. 
Tfational  Institutes  of  Health. 

January  18.  1977.  ^ 

|FR  Doc.77-2202  Filed  1-21-77  S  4i  am] 


Assistant  Secretary  for  Education 

NATIONAL  CENTER  FOR  EDUCATION 
STATISTICS 

Comments  on  Collection  of  Information 
and  Data  Acquisition  Activity 

Pursuant  to  Section  406  <  g>(  2  • »  b  > . 
General  Education  Provisions  Act.  notice 
Is  hereby  given  as  follows; 

The  U.S.  OfiBce  of  Education  has  pro- 
posed collections  of  information  and 
data  acquisition  activities  which  will  re- 
quest information  from  educational 
agencies  or  Institutions. 

The  purpose  of  publishing  this  notice 
in  the  Federal  Register  is  to  afford  each 
educational  agency  or  institution  subject 
to  a  request  imder  the  proposed  collec- 
tion of  information  said  date  acquisition 
activities  and  their  representative  or- 
ganizations an  opportunity,  during  a  30- 
day  period  before  transmittal  to  the  Di- 
rector of  the  OfiBce  of  Management  and 
Budget,  to  comment  to  the  Adnunistra- 
tor  of  the  National  Center  for  Education 
Statistics  on  the  collections  of  informa- 
tion and  data  acquisition  activities. 


Descriptions  of  the  proposed  collec- 
tions of  information  and  data  acquisition 
activites  follow  below. 

Written  commeotB  on  the  proposed  ac- 
tivity are  tovited  Comments  must  be  re- 
ceived on  or  before  February  23, 1977  and 
should  lie  addressed  to  Administrator. 
National  Center  for  Education  Statistics. 
Attn.:  Manager,  InfOTmaUon  Acquisi- 
tion, Planning,  and  Utilization.  Room 
3001,  400  Maryland  Avenue.  S.W..  Wash- 
ington. D.C.  20202. 

P*urther  information  may  be  obtained 
from  Eaizabeth  M.  Proctor  erf  the  National 
C«iter  for  Education  Statistics  202-245- 
1022. 

Dai<^d    Januai-y  17.  1977. 

Marie  D.  Eldridge. 
Administrator,  National  Center 
for  Education  Statistics. 

Description  of  a  Proposed  Collection  or 
Information  and  Data  Acquisition  Ac- 
tivity 

1.  Title  of  proposed  activity: 

Career  Education  Evaluation:  Collection  ot 
Input  and  Process  Data. 

2.  Agency /bureau,  office: 

U.S.    Office   of   Education.  Office   of   Career 

Edvication. 

3 1 .  Agency  form  numbers : 

OE541-1;  OE641-2;  OE541-a;  and  OE541^. 

4.  Legislative  authority  for  this  activ- 
ity: 

(b)  It  is  the  purpose  of  this  section  to 
assist  in  achieving  the  policies  set  forth  In 
subsection  (a)  by — 

(3)  Assessing  the  status  of  career  educa- 
tion programs  and  practices  •   •  • 

(4)  Providing  for  the  demonstration  of  the 
best  career  education  programs  and  practices 
by  the  development  and  testing  of  exemplary 
programs  and  practices  •  •  •  ~  (Pub.  L. 
93-380,  20  U.S.C.  1885,  Section  4061. 

Each  application  •  •  •  must  set  :ortl;  a 
detailed  plan  which  Includes: 

•  •  •  •  • 

(d)  A  specific  plan  to  be  utilized  m  evalu- 
ating the  accomplishment  ot  each  of  Ui« 
process  and  learner  outcome  objectives  listed 
pursuant  to  $  160d.6(b)  (1) .  including 

(1)  The  criteria  of  success  for  evaluating 
each  objective: 

(2)  The  evaluation  design  to  l>e  (i<ied  for 
each  objective: 

(3)  The  data  collection  iiistrunieata  or 
other  techniques  to  be  used  for  each  objec- 
tive: 

(41  The  data  analysis  to  be  conducted  for 
each  objective; 

(5)  The  dates  by  which  data  on  the  vari- 
ous objectives  will  be  available;   and 

(6)  The  evaluation  resources  of  personnel 
and  budget  that  wlU  be  utilized;    •    •    ••' 

(45  CPR  Part   160d.6) 

5.  Voluiitary  obligatory  nature  of  re- 
sponse : 

Voluntary 

6.  How  iniormation  to  be  collected  will 
be  used: 

Evaluation:  the  data  will  be  uied  to  evalu- 
ate the  effectiveness  of  each  of  the  16  ex- 
emplary career  education  projects  participat- 
ing In  the  study  as  well  as  to  test  evaluation 


method.--  and  techiiques  for  future  use  lu 
other  career  education  projects  funded  by 
the  Office  of  Career  Education.  Data  wUl  be 
used  to  determine  the  extent  to  which  proj- 
ect learner  outcome  objectives  have-,  been 
achieved  and  the  extent  to  which  various 
process  and  Input  factors  in  each  project 
contribute  to  the  attainment  of  learner  oi\t- 
comes. 

7  Data  acquisition  plan: 

a  Method  of  collection:  Oroup  administra- 
tion to  students;  individual  administration 
to  teachers,  counselors,  and  building  admin- 
istrators. 

b    Time  of  collection:  Spring,  1977. 

c    Frequency :  One-time  data  collection 

8  Respondent?: 

a.  Type:      Studente.     public     elenieiit^r* 
secondary  schools. 

b    Number:  Sample — 15,000. 

c  Estimated  average  man-hours  per  re- 
.spoudent:  0.5. 

a.  Type:  Teachers,  elementary  secondary 

b    Number:  Sample — 1.931. 

c.  Estimated  average  man-hours  per  re- 
spondent: 0.5. 

a.  Tj'pe:  Counselors,  elementary  second- 
ary. 

b.  Number:  Sample— 262. 

c.  Estimated  average  man-hours  per  re- 
spondent: 0.5. 

a.  Type:  School  administrators  and  super- 
visors 

b.  Number;  Sample— 106. 

c.  Estinuited  average  man-hours  per  re- 
spondent ;  0.5. 

9  Information  to  be  collected: 

a.  Students;  information  wiU  be  collected 
on  student  background  characteristics  (e.g. 
age,  sex.  ethnicity,  and  socioeconomic  stat- 
tis).  in-school  and  out-of -school  experiences 
related  to  career  education  (eg.  curriculum 
activities,  work  experience,  etc),  and  stu- 
dent career  aspirations  and  expectations 

b.  Teachers:  information  will  be  collected 
on  teacher  background  charactertstirs.  edu- 
cational and  related  work  experiences,  career 
education  activities  conducted  for  studenu 
and  attitudes  towards  career  education. 

c  Counselors:  information  will  be  collected 
on  counselor  backgrovmd  characteristics, 
educational  and  related  work  experiences. 
career  education  activities  conducted  for 
students,  and  attitudes  toward  career  edu- 
cation. 

d  School  administrators  and  supervisors: 
information  will  be  collected  on  administra- 
tor background  characteristics,  characteris- 
tics of  school  and  school  programs,  educa- 
tional and  related  work  experience,  career 
education  activities  engaged  in,  and  atti- 
tudes toward  career  education. 

Description  of  a  Proposed  Collection 
OF  Information  and  Data  .^cqitsition 
Activity 

1.  Title  of  proposed  activity: 

The  Status  of  Physical  Education  in  the 
Public  Schools  In  the  Coterminous  United 
States  (A  survey  of  certain  practices  and  con- 
dU'.ons  in  local  school  districts) . 


2.  Agency  bureau  office: 

US    Office   of  Education.   Bureau  ot  Ele- 
mentary and  Secondary  Education. 

3.  Agency  form  number: 

OE  548. 

4.  Legislative   authority  for  tills  ao- 

tivity : 
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TtM  Coinniia.-i loner  shall 

(1)  Prepare  and  disseminate  to  State  and 
<oc«l  educational  agencies  and  InaUtutlons 
tnlOnnatlon  concerning  applicable  pro- 
fzams.  •  •  • 

(3)  Collect  data  and  lufj^matloQ  on  af)- 
yllcable  programs  for  the  purpose  of  obUUn- 
tng  objective  measurements  on  the  effective- 
ness of  Bucb  programs  In  achieving  tlielr 
purpoBes;  and  (4)  prepare  and  publish  an 
annual  report  •  •  •  on  (a)  fhe  condition 
•f  education  in  the  nation,  (b)  developments 
tn  tbe  administration,  utilization  and  im- 
pact at  applicable  programs,  (c)  reeiilts  of 
taiveatlg»tlons  and  activities  by  the  Office  ot 
Education.  •  •  •"  (General  Education,  Pro- 
vlElons  Act,  8ec.  422(a),  20  U.S.C.  1231a.) 

5.  Voluntary  obligatory  nature  of  re- 
sponse: 

Voluntary 

6.  How  iiifonnation  U)  be  colleined  will 
be  used: 

The  study  wUl  provide  descriptive  data 
that  will  eetabllab  a  baseline  for  deter- 
mining the  present  status  of  physical  educa- 
tion programs  and  vlll  provide  analytical 
potential  for  program  Improvement  and  for 
future  trends.  It  will,  also,  provide  a  screen- 
ing and  ranking  of  basic  problems  in  the  field 
M  wen  by  the  educators  who  are  most  di- 
rectly Involved  In  administering  and  super- 
Tlslag  local  programs  of  physical  education, 
tlM  directors  of  physical  education  In  local 
school  districts. 

The  Information  to  be  derived  wiU  be 
.  tufld  by  the  rrJ9.  Office  of  Education,  the 
American  Alliance  for  Health,  Physical  Bdu- 
eatlon  and  Recreation,  the  Society  of  State 
Directors,  HPER,  the  President's  CouncU  on 
Pbyslcal  Fitness  and  Spores,  the  National 
Ootmcll  of  City  and  County  Directors  of 
HFm  and  other  sponsors  of  a  national  con- 
ference. 

This  conference  Is  designed  to  implement 
recommendations  stemming  from  the  Ist 
Intematlonal  Conference  of  Ministers  and 
Senior  Officials  Beflponalble  for  Physical  Edu- 
cation and  Sport  In  tbe  Education  of  ¥outh, 
•poOMred  by  tTNBSOO,  6-10  AprU  1970.  The 
national  Implementation  conference  will  be 
held  In  late  Spring  1977.  An  Intematlonal 
•ynqpoelum  will  be  held  in  conjunction  with 
this  meeting. 

The  above  mentioned  organizations  will 
also  use  the  study  results  to  sharpen  their 
•fforts  to  improve  school  programs  of  physi- 
cal education  and  to  promote  innovative  and 
eiemplary  programs  throughout  the  nation. 
Tbe  President's  CouncU  on  Physical  Pltness 
and  Sports  Is  particularly  interested  In  hav- 
ing up-to-date  Information.  Certain  basic 
questions  on  physical  education  programs 
for  handicapped  chUdren  will  engender 
taaeline  Information  that  will  be  useful  tn 
lnqdementing  the  new  Education  Of  All 
Handicapped  Children  Act,  Pub.  L.  94-143 
and  In  making  comparisons  in  later  years. 

7.  Data  acquisition  plan: 

A.  Method  of  collection:  Mail  and  personal 
interview. 

B.  Time  of  collection.  Spring.  1977 
C  Frequency:  One-time  study. 

8.  Respondents: 

A,  Type:  Local  Educational  Aj^rr.cles  (di- 
rectors of  physical  education) . 
fi.  Number:  089. 

C.  Estimated  average  man-hoors  per  re- 
spondent: 1.6  man-hours. 

9.  Information  to  be  collected . 

ft.  The  charaetertBtlca  of  .local  directors  of 
phyotcftl  eduoatkm— «ge.  iex,  title,  educa- 
Monal  and  professkmal  experience. 
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b.  The  natuie  and  scope  of  the  directors' 
responsibilities.  I.e.,  subject  fields  (physical 
education,  health  education,  athletics,  safe* 
ty,  etc.)  and  tbe  percent  of  time  devoted  to 
administrative  supervlaory,  coaching,  and/ or 
teaching  duties,  as  well  as  the  percent  ot 
time  the  directors  would  prefer  to  spend  la 
such  duties. 

c.  Number  and  percent  of  boys  and  girls 
enrolled  In  physical  education  classes  by 
grade  level  In  both  required  and  elective 
programs. 

d.  Identification  by  grade  level  of  type  of 
teacher,  l.e.,  certified  specialist,  non -special  1st 
or  combination. 

e.  Indication  of  the  increase  or  decrease  ot 
time  allotted  for  required  and  elective  pro- 
grams of  physical  education  since  1970. 

f .  Reasons,  If  any,  for  exemption  from  the 
physical  education  requirement  by  grade 
level. 

g.  Identification  by  grade  level  of  special 
programs  designed  for  students  who  are 
physically  underdeveloped  or  who  have 
handicap  or  learning  disability. 

h.  Identification  of  districts,  by  grade  level. 
Which  evaluate  the  physical  fitness  level  of 
students,  type  of  testes)  used  and  availability 
of  districts  norms. 

1.  Expression  of  respondent  opinion  abo\it 
results  of  two  previous  national  surveys  at 
youth  fitness. 

J.  A  description  of  Impending  changes  or 
Other  aspects  of  school  district  physical  edu- 
cation progranis  not  covered  In  the  siirvey 
questionnaire. 

k.  How  directors  of  physical  education  per- 
ceive the  status  of  their  programs  as  viewed 
by  various  groups.  These  groups  are  admlnr 
tstratars,  parents,  students,  other  teachers 
and  physical  education  teachers. 

1.  How  directors  of  physical  education  view 
public  or  "consumer  demands"  for  programs. 

m.  How  directors  of  physical  education  per^ 
eeive  different  groups,  such  as  administrators, 
parents  and  students,  as  potential  supportere 
Of  or  obstacles  to  the  maintenance  and/or  im- 
provement of  oxirrent  programis. 

n.  A  paired  comparison  technique  which 
ranks  and  scales  ten  major  problem  area*. 
These  problem  areas  are  (I)  dlsclpllne/stti- 
dent  conduct,  (3)  adequacy  of  equtomenv 
SuppUes.  (3)  adequacy  of  facilities,  (4)  status 
of  physical  education  In  total  school  program, 
1(6)  staff/teachers,  (6)  legal  llabUlty,  (7)  re- 
lationships with  athletics,  (8)  accountabil- 
ity/evaluation, (9)  Title  IX  regulations,  and, 
(10)  provision  for  needs  of  special  studento 
such  as  handicapped  or  physically  underde- 
veloped. 

|FR  Doc. 77  2049  Filed  1  21  77,8:45  am] 

DEPARTMENT  OF  THE  INTERIOR 

I  Bureau  of  Land  Management 

[Serial  No.  1-7435) 

IDAHO 

Partial  Termination  of  Proposed  Withdrawal 
and  Reservation  of  Lands 

January  14  1977. 
!  Notice  of  an  application.  Serial  No. 
1-7435,  for  withdrawal  and  reservation 
of  lands  was  published  as  FR  Doc.  No. 
74-2518  on  page  3977  of  the  issue  for 
January  31,  1974.  The  Energy  Research 
and  Development  Administration,  for- 
merly the  Atomic  Energy  Commission, 
has  cancelled  its  application  insofar  as 
it  Involved  the  lands  described  belovr. 
Therefore,  pursuant  to  the  regulations 
contained  in  43  CFR,  Subpart  2091,  such 
lands  will  be  at  10:00  am    on  Pebnt- 


iuy  18,  1977  relieved  of  the  segregative 
effect-  of  the  above-mentioned  apidlca- 
tion. 

The  lands  involved  in  this  notice  of 
termination  are: 

Boise  Meridian.  Idaho 

T.  13  S.,  R.  26  E., 

Sec.  36.  all. 
T.  14  S.,  R.  26  E, 

Sec.  1,  S'/a; 

Sec.  2,  all; 

Sees.    11   to   14   Inclusive,    23-26    ini!ii':iv* 
and  35. 
T.  14S..  R.  27E., 

Sec.  18,  W  V4  SE  1,4 ,  SE  "ASW 14 ; 

Sec.  19,  all; 

Sec.  30,  lots  1  to  4  Inclusive,  E'/<,W'/6.  WV:, 
E'/j,  E^NEi4.  NE}4SE%; 

Sec.    31.    lots    1    to    4    Inclusive    E'AWa 
NWV4NE14. 
T.  15  S.,  R.  25E., 

Sec.  34,  E'^.  NWV4,  N</2SW'4.  SE'46W>.4 

Sec.  34,  all. 
T.  15  S.,  R.  26  E.. 

Sees.  1,  2  and  1 1 ; 

Sec.  12,  NV6NW'A,SW«4NWVi; 

Sec.  14,  NWV4NEV4,  NW%,  NW%SW^; 

Sees.  16  and  21; 

Sec.  22.  NWi4NEVl,  NWVi,  NW14SW'4; 

Sec.  28,  NW«4NE"4,  NWVi; 

Sec.   29,   lots   1   to  6   Inclusive,   W%VrE% 
NW»^,  NViSW%.  NW%SE«4; 

Sec.  31,  all; 

Sec.  32,  N>,<,NW>4,  6Wy4NWV4 ; 

Sec.  33,  S>/4^'4; 

Sec.  34,  8'/4S'^; 

Sec.  35,  Si^Si/j. 
T.  15  S.,  R.  27  E., 

Sec.  6,   lots  3   to   7  Inclusive    SE'aNW'A. 
NB%SW%; 

Sec.  7,  lots  1,  a,  and  9; 

Sec.  30,  SE»4NE14,  8^8814; 

Sec.  31,  lots  1  and  2,  E>iKWi4,  WUiNE^i. 
T.  16  S.,  R.  25  E., 

Sec.  1,  lots  1  to  4  inclusive; 

Sec.  2,  lots  1  to  4  IncXiaive; 

Sec.  3,  lot£  I  to  4  Inetustve; 

Sec.  10.  S>/j,  8HkW4.  NHKwy* : 

Sec.  11.  sy,,  SW>4NW%: 

Sec.  12,8%. 
T.  16  S.,  R.  26  E., 

Sees.  3  and  4; 

Sec.  5.  SE%NE%,  SWViNW',4,  SVi; 

Sec.  6,  lots  6  and  7,  SE14NE'^.  E'/«,SWVi 
SEV*- 

The    area    described    aggregates    20,669 17 
acres. 

Vincent  S.  Sthobbl, 
Chief,  Branch  of  L&M  Operations 

|PR  Doc.77-2063  Piled  1-21-77;8:4B  ami 


Bureau  of  Reclamation 

CORONADO   PROJECT 

Public  Hearing  on  Draft  Environmental 
Statement 

Pursuant  to  section  102 < 2)  (C)  of  thf 
National  Environmental  Policy  Act  0I 
1969,  the  Department  of  the  Interior  ha.*^ 
prepared  tt  draft  environmental  state- 
ment for  the  Coronado  Project.  Thif 
statement  (INT  DES  77-2),  filed  with 
the  Council  on  Environmental  Qualitj^ 
on  January  14,  1977,  is  available  to  tiie 
public  as  specified  in  the  notice  of  avail - 
abUity. 

Public  hearings  will  be  held  at  the  fol- 
lowing locations  to  receive  views  and 
c(Hnments  from  Interested  organizations 
or  individuals  relating  to  the  environ- 
mental impact  of  the  project. 
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Plaes 


Date 


Tiu-.e 


St  /ohn'i  Aril  r!«».miTii<tw  nyOriiiwr Feb.  2S,W77  2  to  6  p.m.  and  6M  p  :ii 

Keamy.Aru!.  ..  Calttvia,  B»  UnUtedSebixd  Distrtot Feb.  ai.1977  2  to  8  p.m.  and  8  30  pm 

PhoenJi,  Arir...  ftmlHil Miiiimiio  r tj  Uniiri  nf  rtnrrr  Feb.  25,1977  2  to  5  p.tn.  and  6  i"  p  n;. 

vtaots,  206  West  Jeflenoo. 


Oral  statements  at  the  hearings  will 
be  limited  to  periods  of  10  minutes. 
Speakers  will  not  trade  their  time  to 
obtain  a  longer  oral  presentation:  how- 
ever, the  person  authorized  to  conduct 
the  hearings  may  allow  any  speaker  to 
provide  additional  comment  after  all 
persons  wishing  to  comment  have  been 
heard.  Speakers  will  be  scheduled  ac- 
cording to  the  time  preferences  men- 
tioned in  their  letters  or  telephone  re- 
quests whenever  possible.  Any  scheduled 
speaker  not  present  when  called  will  lose 
his  or  her  position  in  the  scheduled  order 
and  will  not  be  called  again  until  the  end 
of  the  order.  Requests  for  scheduled 
presentations  will  be  accepted  up  to 
4:00  p.m.  on  February  18,  1977;  any  sub- 
sequent requests  will  be  handled  on  a 
first -come-first -served  basis  following 
the  scheduled  presentations. 

Organizations  or  Individuals  desiring 
to  present  statements  at  the  hearings 
should  contact  Regional  Director  Manuel 
Lopez,  Jr.,  Bureau  of  Reclamation,  P.O. 
Box  427,  Boulder  City,  Nevada  89005, 
telephone  (702)  293-8464.  and  announce 
their  intentions  to  participate.  Written 
comments  from  those  wishing  to  supple- 
ment their  oral  presentations  at  the 
hearings  should  be  received  by  March  7, 
1977,  for  Inclusion  In  the  hearing  record. 

Dated:  January  18, 1977. 

E.    F.    StTLLIVAN. 

•  Acting  Commissioner 

of  Reclamation. 

IFR  Doc  77-2201  FUed  l-21-77;8  45  amj 


Bureau  of  Land  Management 

OUTER  CONTINENTAL  SHELF:  ALASKA 

Oil  and  Gas  Lease  Sale  No.  CI, 
February  23, 1977 

On  January  19. 1977.  a  notice  appeared 
In  the  Federal  Register  42  FR  3804,  an- 
noimcing  the  above  outer  continental 
shelf  oil  and  gas  lease  sale  in  the  lower 
Cook  Inlet. 

In  order  to  clarify  any  confusion  that 
might  have  been  caused  by  the  presenta- 
tion of  paragraph  12.  Tract  Descriptions, 
lieginning  on  page  3804,  Interested  par- 
ties are  advised  that  the  tract  descrip- 
tions appearing  on  page  3807  imder  the 
heading  OCS  OFFICIAL  PROTRAC- 
TION DIAGRAM.  AFOGNAK  NO  5-4 
should  appear  as  part  of  paragraph  12 
in  sequence  immediately  following  Tract 
No.  CI-145  on  page  3806.  The  affected 
tracts  are  cn-146  through  CI-152. 

It  should  also  be  noted  that  the  sen- 
tence beginning  on  the  25th  line  of  the 
middle  column  on  page  3804  should  read 
afe  follows:  "The  form  for  this  statement 
appears  in  paragraph  17." 


Dated:  January  21, 1977. 

Curt  Berklund. 
Director,  Bureau  of 
Land  Management. 

[PR  Doc.77-2388  PUed  1-21-77;  10:50  am] 
[USITC  SB-77-41 

INTERNATIONAL  TRADE 
COMMISSION 

MEETING 

Interested  members  of  the  public  are 
invited  to  attend  and  to  observe  the 
meeting  of  the  United  States  Intema- 
tlonal Trade  Commission  to  be  held  on 
January  24.  1977,  beginning  at  9:30  a.m.. 
In  the  Hearing  Room  of  the  United 
States  International  Trade  Commission, 
701  B  Street,  N.W.,  Washington.  D.C. 
20436.  The  Commission  plans  to  con- 
sider the  following  agenda  items  m  open 
session : 

1.  Agenda  for  meetings  during  the 
week  of  February  7, 1977 : 

2.  Minutes; 

3.  Reorganization — discussion  of  items 
the  Commission  needs  to  act  on  before 
February  4,  1977.  such  as  the  filhng  of 
positions  which  are  vacant  or  about 
which  there  is  a  question  as  to  their  sta- 
tus— e.g.,  the  selection  procedure  for  the 
positions  of  Investigator,  GS-14  and  be- 
low, and  additional  vacant  positions 
such  as  the  Deputy  General  Counsel; 

4.  Status  report  on  self-initiated  stud- 
ies; 

5.  Review  of  ix>sition  descriptions  in 
the  Office  of  the  General  Counsel; 

6.  Sugar  (Inv.  TA-20 1-1 6)— briefing 
by  the  staff  (to  be  held  after  3  pjn., 
EST); 

7.  Appeal,  pursuant  to  the  Freedom  of 
Information  Act,  filed  by  Mr.  James  M. 
Goldberg  of  the  law  firm  of  London  and 
Goldberg; 

8.  Footwear  (Inv.  TA-201-18*— fur- 
ther consideration  of  the  Commission's 
determination  if  necessary: 

9.  Further  consideration  of  revLsions  to 
the  Commission  Policy  Manual : 

10.  Any  items  left  over  from  previous 
agenda. 

If  you  have  any  questions  concerning 
.tlie  agenda  for  the  January  24,  1977, 
Commission  meeting,  please  contact  the 
Secretary  to  the  Commission  at  (202) 
523-0161.  Access  to  documents  to  be  con- 
sidered by  the  Commission  at  the  meet- 
ing is  provided  for  in  Subpart  C  of  the 
Commission's  rules  (19  CFR  201.17- 
201.21). 

On  the  authority  of  19  U.S.C.  1335  and 
In  conformity  with  proposed  19  CFR 
201.39(a),  when  a  perscm's  privacy  In- 
terests may  be  directly  affected  by  hold- 


ing a  portion  of  a  Commission  meeting 
in  public.  Uiat  perstxi  may  request  the 
Commission  to  close  such  ptM-tion  to  pub- 
lic observation.  Such  requests  should  be 
communicated  to  the  Ot&ce  of  the  Chair- 
man of  the  Commission. 

Pursuant  to  the  specific  exemptions  of 
5  U.S.C.  552b(c)  (2)  and  (6),  on  the  au- 
thority of  19  U.S.C.  1335.  and  in  con- 
formity with  proposed  19  CFR  201.37(b' 
(2>  and  <6>,  Commissioners  Parker. 
Moore.  Bedell,  and  Ablondi  voted  to  hold 
the  portion  of  the  January  24.  1977. 
meeting  with  respect  to  item  No.  3  on 
reorganization  in  closed  session.  Com- 
missioners Minchew  said  Leonard  voted 
against  closing  this  portion  to  the  public. 

A  majority  of  the  entire  membership 
of  the  Commission  felt  that  this  portion 
of  the  meeting  should  be  closed  to  the 
public  since:  (1)  the  discussion  would 
only  concern  internal  personnel  prac- 
tice and  procedures:  and  (2)  the  infor- 
mation discussed  in  such  portion  would 
be  likely  to  disclose  information  of  a 
personal  nature  which  could  ctwistitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Those  persons  expected  to  be  present 
at  this  closed  portion,  and  their  cor- 
responding affiUations.  are  listed  as 
follows : 

Daniel  Minchew.  Chairman:  Joseph  O 
Parker,  Vice  Chairman;  WUl  E  Leonard, 
Commissioner:  George  M.  Moore,  Commis- 
sioner; Catherine  BedeU.  Commissioner;  Italo 
H.  Ablondi.  Commissioner;  Kenneth  R.  Ma- 
son, Secretary:  E.  Bernlce  Morris.  Staff  As- 
sistant: Russell  N.  Shew-maker.  General 
Coun.seI:  Rhond  Roth.  Attorney-Adviser  (if 
the  General  Counsel  Is  not  available): 
Charles  R.  Ramsdale.  Acting  Director,  Per- 
sonnel: Norma  H.  Warbis.  Personnel  Manage- 
ment SfjecialLst  (If  Mr.  Ramsdale  is  not 
available) ;  and  Bruce  N.  Hatton.  Aspi^tant 
to  Commissioner  Leonard. 

The  General  Counsel  to  the  Commis- 
sion certified  that  it  Is  his  opinion  that 
the  Commission's  action  In  closing  this 
portion  of  its  meeting  of  January  24. 
1977,  was  properly  taken  by  a  vote  of  a 
majority  of  the  entire  membership  of 
the  Commission  pursuant  to  5  U.S.C. 
552b (d)  (1)  and  in  conformity  with  pro- 
posed 19  CFR  201.37(d) .  TTie  discussion 
to  be  held  in  closed  session  is  within  the 
specific  exemptions  of  5  U.S.C.  552b (c) 
(2)  and  (6)  and  proposed  19  CFR  201.37 
(b)  (21  and  (6). 

By  order  of  the  Commission. 

Issued:  January  17.  1977. 

Russell  N.  Shewmaker. 
General  Counsel. 

Kenneth  R.  Mason. 

Secretary. 

I  FR  Due  77  2098  Filed  1-21- 77.8  45  am] 


(USITC  SE-77-61 
MEETING 

Interested  members  of  the  public  are 
Invited  to  attend  and   to  observe  tbe 
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neetlng  of  the  United  Siatc-  Invo'i  na- 
tional Trade  Commission  to  be  held  on 
February  1,  1977,  beginning  at  9:30  a.m., 
ui  the  Hearing  Room  of  the  United 
States  International  Trade  Commission, 
-J)l  E  Street,  N.W..  Washington,  D.C. 
-0436.  The  Commission  plans  to  con- 
•  ider  the  following  agenda  items  in  open 
x-psion ; 

1.  Agenda  for  future  meetins^; 

2.  Minutes; 

i  Reorganization : 

4.  Vote  on  SuKOT  'lii\  1^-201-10'  — 
?-itPr  3  pjn.; 

5.  Stainless  steel  pipes. — vote  on 
ihether  to  institute  an  investigation 
Min-suant  to  section  337 :     . 

6.  Items  left  over  from  previous 
agenda. 

If  you  have  any  questions  concerning 
the  agenda  for  the  February  1,  1977. 
Commission  meeting,  please  contact  the 
Secretary  to  the  Commission  at  (202) 
'&23-0161.  Access  to  documents  to  be  con- 
sidered by  the  Commission  at  the  meet- 
fcig  is  provided  for  in  Subpart  C  of  the 
Commission's  rules  <19  CPR  201.17-201. 
21). 

On  the  authority  of  19  U.S.C.  1335 
and  in  conformity  with  proposed  19  CPR 
301.39<a>,  when  a  persmi's  privacy  in- 
terests may  be  directly  affected  by  hold- 
ing a  portion  of  a  Commission  meeting 
tn  public,  that  person  may  request  the 
Commission  to  close  si^ch  portion  to  pub- 
lic observation.  Such  requests  should  be 
communicated  to  the  OflBce  of  the  Chair- 
man of  the  Commission. 

By  order  of  the  Commission. 

Is.siied    January  17,  1977. 

Kenneth  R   Mason, 
Secretary. 

IFRDo.  "1   2099  Piled  1-21    r7  8  45»m! 


-.1  io  :  'i'3''.;  ob.veivation.  Such  requests 
■  'ou)d  be  communicated  to  the  Office 
o!  the  Chairman  of  the  Comml.s,«!lon 

Issued:   January  17.   1977 

By  ordei   of  tile  ConimLssion 

Kenneth  R.  Mason. 

Secretary. 

,     I  KR  D>r  77  2100  Piled  121-77-8  46  am) 


ItJSITC  SE-77-61 
MEETING 

Interested  members  of  the  public  are 
invited  to  attend  and  to  observe  the 
meeting  of  the  United  States  Interna- 
tional Trade  Commission  to  be  held  on 
Pebruary  3, 1977.  beginning  at  9:30  a.m.. 
In  the  Hearing  Room  of  the  United 
States  International  Trade  Commission, 
701  E  Street.  N.W..  Washington,  D.C. 
20436.  The  Conmiission  plans  to  con- 
sider the  following  agenda  items  in  open 
session: 

1.  Reorganization 

If  you  have  any  questions  concerning 
the  agenda  for  the  Pebruaiy  3,  1977, 
Commission  meeting,  please  contact  the 
Secretary  to  the  Commission  at  (202) 
523-0161.  Access  to  documents  to  be 
considered  by  the  Commission  at  the 
meeting  is  provided  for  in  Subpart  C 
of  the  Commission's  rules  <19  CFR  201.- 
17-201.21). 

On  the  authority  of  19  U.S.C.  1335 
and  in  conformity  wit)i  proposed  19 
CFR  201.39(a),  when  a  person's  pri- 
vacy Interests  may  be  directly  affected 
by  holding  a  portion  of  a  Commission 
meeting  in  public,  that  person  may  re- 
quest the  Commission  to  clo.se  .such  por- 


[337-TA-221 

RECLOSABLE  PLASTIC   BI^S 

Commission  Determination  anoOrder 

On  the  basis  of  the  record  In  Investi- 
gation No.  337-TA-22,  Reclosable  Plastic 
Bags,  the  United  States  International 
Trade  Commission,'  \mder  the  authority 
•f  section  337  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1337),  and  the 
Administrative  Procedure  Act  (5  U.S.C, 
551  et  seq.)  — 

1.  Determines  tliat  there  are  viola- 
tions of  section  337  in  the  \mlicensed 
importation  into  the  United  States  of 
reclosable  plastic  bags  by  reason  of  their 
having  been  made  In  accordance  with 
claims  1  and/or  2  of  the  U.S.  Patent  Na 
S. 198.228  (which  reissued  as  U.S.  Patent 
Re.  28,969  on  September  21,  1976)  and 
In  their  unlicensed  sale  by  the  owner, 
importer,  consignee,  or  agent  of  either, 
the  effect  or  tendency  of  which  is  to 
substantially  Injure  an  Industry,  effi* 
ciently  and  economically  operated,  in  the 
United  States: 

,  2.  Determines  that  there  is  no  viola- 
tion of  section  337  In  the  Importation 
of  reclosable  plastic  bags  Into  the  United 
States  which  allegedly  infringe  U.S 
Trademark  Reg.  No.  946,120.  since  the 
effect  or  tendency  of  such  alleged  In- 
fringement is  not  to  substantlaUy  in- 
Jure  or  destroy  an  Industry,  efficiently 
and  economically  operated,  in  the 
United  States,  to  prevent  the  establish- 
Enent  of  such  an  industry,  or  to  restrain 
or  monopolize  trade  and  commerce  In 
the  United  States; 

3.  Finds  as  a  result  of  the  deter mina<- 
tion  of  violation,  and  after  considering 
the  effect  of  an  exclusion  upon  the  public 
health  and  welfare,  competitive  condlr 
tions  in  the  U.S.  economy,  the  production 
of  like  or  directly  competitive  articles 
in  the  United  States,  or  U.S.  consumert, 
that  the  articles  concerned,  reclosable 
plastic  bags  made  in  accordance  wltb 
claims  1  and/or  2  of  U.S.  Patent  No. 
3,298.228  (Re.  28,969)  should  be  excluded 
from  entry  into  the  United  States  for  ttie 
term  of  this  patent; 

4.  Determines  that  the  bond  provided 
for  in  subsection  337(g)(3)  is  to  be  as 
prescribed  by  the  Secretary  of  the 
Treasury  in  the  amount  of  100  percent 
of  the  value  of  tlie  articles  concerned, 
f.o.b.  foreign  port. 

Accordingly,  it  is  ordered — 
1.  Articles  made  In  accordance  wltb 
claims  1  and/or  2  of  U.S.  Patent  No. 


■  Commissioner  Ablondl  dissents  from  tlite 
determination  and  order  except  a.«  to  par.  3 
of  the  determination 


3,198,228  (Re.  28,969)  shall  Ui)  j).  L-  • 
publication  of  thfe  notice  In  the  Pem:i;,"- 
Register  and  until  the  expiration  of  .sue': 
patent  be  excluded  from  entry  into  t!u 
United  States  except  (1)  as  provitled  m 
paragraph  2  below  of  this  order  or  '2 
as  such  Importation  Is  under  sublicensr 
of  the  exclusive  U.S.  llcen.sec  of  sn':' 
patent. 

2.  Notwithstanding  the  loretoiii;; 
from  the  day  after  the  day  this  order  i.-- 
received  by  the  President  pursuant  to  st.  - 
tion  337(g)  of  the  Tariff  Act  of  1930  n^ 
amended,  until  such  time  as  the  Presi- 
dent approves  or  disapproves  this  Coik- 
mlsslon  action  (but  in  any  event,  no  later 
than  sixty  (60)  days  after  such  day  oJ 
receipt) ,  the  articles  concerned  shall  be 
entitled  to  entry  under  bond  In  tht 
amount  of  one  hundred  per  centiur. 
(100%)  of  the  value,  f.o.b.  foreign  port 
of  the  articles  concerned, 

3.  This  order  will  be  published  in  ihi 
Federal  Register  and  served  upon  eacii 
party  of  record  In  this  investigation  anci 
upon  the  U.S.  Department  of  Healti, 
Education,  and  Welfare,  the  U.S.  Dt- 
partment  of  Justice,  the  Federal  Tifuif. 
Commission,  and  the  Secretary'  of  V-.^ 
Treasury. 

Issued:  January  17,  1977. 

By  order  of  the  Commission 

Kenneth  R.  Mason 

Secretari! 

[PR  Doc.77-20a6  Plied  1-21-77:8:46  am  : 

NATIONAL    FOUNDATION    ON    THF 
ARTS  AND  HUMANITIES 

ADVISORY  COMMITTEE  EDUCATtON 
PROGRAMS  PANEL 

Meeting 

JANUAR-X  12.  1J<77 

Pursuant  to  the  provisions  of  the  Feo- 
eral  Advisory  Committee  Act.  (Pub.  L 
92-463)  notice  Is  hereby  given  that  ; 
meeting  of  the  Education  Programs  Pa'.- 
el  wUl  convene  at  9:00  a.m.  in  Rno^. 
1023  at  806  Fifteenth  Street,  NW..  Wa.'-h- 
tngton,  D.C.  on  February  14,  1977 

The  purpose  of  the  meeting  Is  to  r.  - 
view  Humanities  Institutes  application;^ 
submitted  to  the  National  Endowmei-.i 
for  the  Humanities  for  grants  to  edu- 
cational Instittuions  ad  nnon-profit  o-  - 
ganizaUons. 

Because  the  proposed  meeting  v.;  11 
consider  financial  Information  and  pc:  - 
sonnel  and  similar  files  the  disclo.su  re  ol 
which  would  constitute  a  ciearly  un- 
warranted Invasion  of  personal  priva/y, 
pursuant  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings. 
dated  August  13,  1973. 1  have  determined 
that  the  meeting  would  fall  within  ex- 
emptions (4)  and  (6)  of  5  U.S.C.  552(b) 
and  that  it  Is  essential  to  close  the  meet- 
ing to  protect  the  free  exchange  of  in- 
ternal views  and  to  avoid  interference 
with  operation  of  the  Conmilttee. 

It  is  suggested  that  those  desiring  more 
specific  information  contact  tile  Advi- 
sory Committee  Management  Officer,  Mr. 
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John  W.  Jordan.  806  Fifteoith  Street. 
NW.,  Washlngt<Hi.  D.C.  20506,  or  ctOl 
area  code^02-382-2031. 

JoBH  W.  Jordan. 
Advisory  Committee 
Management  Officer. 

[PR  Doc.77-2008  JUed  1-41-77:8:46  am] 

NATIONAL  SCIENCE  FOUNDATION 

SCIENCE  EDUCATION  DIRECTORATE 

Program  Review 

Dr.  Harvey  Averch,  Assistant  Director 
for  Science  Education  at  NSF,  will  pre- 
sent the  Science  Education  Directorate's 
Program  Review  at  2  p.m.  on  February  1, 
1977,  in  Room  540  at  1800  G  Street,  N.W., 
Washington,  D.C. 

The  Review  discusses  different  strate- 
gies of  Federal  assistance  used  in  science 
education  over  the  last  17  years,  and 
examines  the  performance  of  the  present 
strategy  in  relation  to  expected  wmdi- 
tlons  In  the  science  education  system. 
The  Review  concludes  vrtth  an  analysis 
of  issues  and  options  for  science  educa- 
tion. 

The  presentation  is  open  to  sdl  in- 
terested parties,  but  due  to  space  limita- 
tions, persons  wishing  to  att^id  should 
call  Myma  Wright,  282-7922,  for  a 
reservation. 

Harvey  Averch, 
Assistant  Director, 
for  Science  Education. 

•    January  14, 1977. 

[PR  Doc.77-2152  Filed  l-21-77;8:45  am] 

NUCLEAR  REGULATORY 

COMMISSION^ 

ARKANSAS  POWER  AND  LIGHT  CO.,  ET  AL 

All  Nuclear  Power  Reactors  Having  an 
Operating  License  Request  for  Action 

Notice  is  hereby  given  that  by  peti- 
tion dated  January  3.  1977,  Robert  D. 
Pollard  filed  a  request  for  action  regard- 
ing all  nuclear  power  reactors  having  an 
(Hierating  hcense.  The  requested  action 
would  affect : 

Arkansas  Powek  &  Light  Co. 

Arkansas  Unit  1  (License  No.  DI^-€1) ,  Pop* 
County,  Arkansas.  PDR — ^Arkansas  Poly- 
technic College,  Russellyllle,  Ark«nsa» 
72801. 

Baltimore  Gas  &  Electric  Co. 

Calvert  Cliffs  Unlta  1  and  2  (License  Noe. 
DPR-53  and  DPR-69).  Calvert  County, 
Maryland.  PDR — Oalvert  County  Library. 
Prince  Frederick,  Maryland  20678. 

Boston  Edison  Co. 

Pilgrim  1  (Ucense  No.  DPB-35),  Plymouth 
County,  Massachusetts.  FDR — Plymouth 
Public  Library,  North  Street,  Plymouth, 
Massachusetts. 

Carolina  Power  &  Light  Co. 

Brunswick  1  and  2  (License  Moe.  DPR-71  »nd 
DPRr-62) ,  Bruiewick  County,  Nortti  Caro- 
lina. DPR — Soathp<»rt — SruDswlek  County 
Uteary.  lOB  W.  Moore  Sti«et.  Southport, 
North  CaroUiut  38481. 

H.  B.  RoblQsoa  (Ucensed  No.  DPR-2S) ,  Dar- 
lington  County,   South   Carc^lna.   PDR — 


Hartsville  Memorial  Library.  Home  &  Fifth 
ATenues,  HartsvtUe.  South  Carolina  29550. 

Commonwealth  Edison  Co. 

Dresden  1,  2  and  3  (License  Nos.  DPR-2. 
DPR-19  and  DPR-25),  Grundy  County, 
niinois.  PDR — Morris  Public  Library,  604 
Liberty  Street,  Morris.  lUlnols  60451. 

Quad-Cltiee  1  and  2  (License  Noe.  DPR-29 
and  DPRr-30) ,  Rode  Island  County,  nUnols 
PDR — Moline  PubUc  Library,  504 — 17th 
Street.  Moline,  lUinoU  61265. 

Zion  Units  1  and  2  (License  Nos.  DPR-39  and 
DPR-48) ,  Lake  County,  Illinois.  PDR — 
Waukegan  Public  Library,  128  N.  County 
Street.  Waiikegan,  Illinois  60085. 

CONNTCTICUT    YANKEE    ATOMIC    POWER    CO 

Haddam  Neck  ^License  No.  DPR-61 ) ,  Middle- 
sex County,  Connecticut.  PDR — ^Russell 
Library,  119  Broad  Street.  Middletown, 
Connecticut  06457, 

CoNsoLiDArED  Edison  Co.  of  New  York 

Indian  Point  Unite  1,  2  and  3  (License  Nos. 
DPR-5,  DPR-26  and  DPRr-«4),  Westchester 
County,  New  York.  PDR — Hendrlck  Hud- 
son Free  Library,  31  Albany  Post  Road, 
Montrose,  New  York  10548. 

Consumers  Power  Co. 

Big  Rock  Point  (License  No.  DPR-€) ,  Charle- 
voix County,  Michigan.  Charlevoix  Public 
Library,  107  CUnton  Street,  Charlevoix, 
Michigan  49720. 

Palisades  (License  No.  DPR-20),  Van  Buren 
County,  Michigan.  PDR — Kalamazoo  Pub- 
Uc Library,  316  South  Rose  Street,  Kala- 
mazoo, Michigan  49006. 

Dairyland  Power  Cooperative 

Lacrosse  (License  No.  DPR-45),  Monroe 
County,  Wisconsin.  PDR — ^LaCrosse  PubUc 
Library,  800  Main  Street,  LaCrosse,  Wis- 
consin 54601. 

Duke  Power  Co. 

Oconee  Units  1,  2,  and  3  (License  Noe.  DPR- 
38,  DPR-47  and  DPR-56),  Oconee  County, 
South  Carolina.  PDR — Oconee  County  Li- 
brary. 201  S.  Spring  Street,  Walhalla,  South 
Carolina  29691. 

DuQUESNE  Light  Co. 

Beaver  Valley  1  (License  No.  DPR-66),  Bea- 
ver County,  Pennsylvania.  PDR — BeavM* 
Area  Memcnlal  Library,  100  College  Avenue, 
Beaver.  Pennsylvania  16009. 

Florida  Power  Corp. 

Crysttkl  River  3  (License  No.  DPR-72) ,  Citrus 
County,  Florida.  PDR — Crystal  River  Pub- 
lic Library,  Crystal  River,  Florida  32629, 

Florida  Power  &  Light  Co. 

St.  Lucie  1  (License  No.  DPR-67),  St.  Lucie 
County.  Florida.  PDR — Indian  River  Junior 
College  Library,  3209  Virginia  Avenue,  Ft. 
Pierce,  Florida  33450. 

Turi^ey  Point  3  and  4  (License  Nos.  DPRr-Sl 
and  DPR-41 ) ,  Dade  Coimty,  Florida.  PDR — 
Enylroninental  &  Urban  AlTalrs  Library, 
Florida  International  University.  Miami, 
Florida  33199. 

Georgia  Power  Co. 

Edwin  I.  Hatch  1  (License  No.  DPR-57),  Ap- 
pling County,  Georgia.  PDR — Appling 
County  Public  Library.  Parker  Street.  Bax- 
ley,  Georgia  31513. 

Indiana  and  Michigan  Electric  Co. 

D.  C.  Cook  1  (License  No.  DPR-58),  Berrien 
County,  Michigan.  PDR — ^Maude  Reston 
Palenske  Memorial  Library,  500  Market 
Street.  St   Joseph,  Michigan  49085. 


Iowa   Electric  Light  &  Power  Co. 

Duane  Arnold  (License  No.  DPR-49),  Linn 
County,  Iowa.  PDR — Cedar  Rapids  Public 
Library.  426  Third  Avenue,  S.E. ,  Cedar 
Rapids.  Iowa  52401. 

Jersey  Central  Power  &  Light  Co. 

Oyster  Creek  1  (License  No.  DPR^16).  Ocean 
County,  New  J«»ey.  PDR — Ocean  County 
Library,  15  Hooper  Avenue,  Toms  River. 
New  Jersey  08753. 

Maine   Yankee   Atomic   Power   Co 

Maine  Yankee  (License  No.  DPR-36),  Lin- 
coln County,  Maine.  PDR — Wiscasset  Pub- 
lic Library  Aasoclation,  High  Street.  Wis- 
casset. Maine  04578. 

Metropolitan  Edison  Co. 

Three  Mile  Island  1  (License  No.  DPR-50 1 
Dauphin  County,  Pennsylvania.  PDR — 
Government  Publications  Section.  State 
Library  of  Pennsylvania.  Box  1601  (Educa- 
tlcm  Building),  Harrisburg,  Pennsylvania 
17126. 

Nebraska  Public  Power  District 

Cooper  Station  (License  No.  DPR-46),  Ne- 
maha County.  Nebraska.  PDR — Auburn 
Public  Library,  118- 16th  Street,  Auburn. 
Nebraska  68305. 

Niagara  Mohawk  Powtx  Corp. 

Nine  MUe  Point  1  (Ucense  No.  DPR-63 . . 
Oswego  County,  New  York.  PDR — Oswego 
City  Library,  120  E.  Second  Street,  Oswego. 
New  Twk  13128. 

Northeast  Nuclear  Energy  Co. 

Millstone  1  and  2  (License  Noe.  DPBr-21  and 
DPR-66),  New  London  County,  Connecti- 
cut. PDR — Waterford  Public  Library.  Rope 
Ferry  Road.  Route  156,  Waterford.  Con- 
necticut 06385. 

Northern  States  Power  Co. 

Monticello  (License  No.  DPR-22),  Wright 
County,  Minnesota.  PDR — ^Environmental 
Conservation  Library.  Minneapolis  Public 
Library,  300  Nicollet  Mall,  Minneapolis. 
Ifinnesota  56401. 

Prairie  Island  1  and  2  (Ucense  Nos.  DPR-42 
and  DPR-80) ,  Goodhue  County.  Minnesota. 
PDR — Environmental  Conservation  Li- 
brary, Minneapolis  Public  Library,  300 
Nicollet  Mall,  Minneapolis,  Minnesota 
55401. 

Omaha  Public  Power  District 

Fort  Calhoun  (Ucense  No.  DPR-40),  Wash- 
ington County,  Nebraska.  PMl — ^Blair  Pub- 
lic Library,  1665  Unooln  Street,  Blair. 
Nebraska  68008. 

Pacific  Gas  &  Electric  Co. 

Humboldt  Bay  (Ucense  No.  DPR-71.  Hum- 
boldt County,  California.  PDR — Humboldt 
County  Library,  636  F  Street.  Eureka.  Cali- 
fornia 95501. 

Philadelphia   Electric   Co. 

Peach  Bottom  2  and  3  (License  Nos.  DPR-14 
and  DPR^6) ,  York  County,  Pennaylvania. 
PDR — Martin  MemM-ial  Ubrary,  169  East 
Market  Street,  York,  Pennsylvania  17401. 

Portland  General  Electric  Co. 

Trojan  (License  No.  NPF-1).  Columbia 
County,  Oregon.  PDR — Columbia  County 
Courthouse,  Law  Library,  Circuit  Court 
Room,  St.  Helens,  Oregon  97051. 

Powni  Authority  of  the  State  or  New  York 

Fntzpatrlck  (License  No.  DPR-59),  Oswego 
County,  New  York.  PDR^-Oswego  City  Li- 
brary, 120  East  Second  Street,  Oswego,  New 
York  13126. 
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Public   Service  Co.  or  Colorado 

Fort  St.  Vraln  (License  No.  DPR-34),  Weld 
County.  Colorado.  Greeley  Public  Library. 
City  Complex  Building.  Greeley.  Colorado 
80631. 

Public  Service  Electbic  &  Gas  Co. 

Salem  (License  No.  DPR-W) ,  Salem  County. 
New  Jersey.  PIWEl — Salem  Pre©  Public  Li- 
brary, 112  West  Broadway.  Salem.  New  Jer- 
sey 08079. 

Rochester  Gas  Si  Electric  Corp. 

R.  E.  Glnna  1  (License  No.  DPR-18).  Wayne 
County,  New  York.  PDR — Lyons  Public 
Ubrary,  87  Canal  Street,  Lyons,  New  York 
14489  and  Rochester  Public  Library.  115 
South  Avenue,  Rochester,  New  York  14827. 

Sacramento  Municipal  Utility  District 

Rancho  Seco  (License  No.  DPR^54),  Sacra- 
mento County,  California.  PDR — Sacra- 
mento Clty-Co\inty  Library,  838  I  Street, 
Sacrmmento.  California  85814. 

BoxrrHERN  CAuyoRNiA  Edison  Co. 

_  Onofre  1  (License  No.  DPR-13):  San 
Dl««o  County,  California.  DPR — Mlaelon 
Vlejo  Branch  Library,  34861  Cbrlstanta 
Drive,  Mission  VleJo,  California.  . 

Tennessee  Valley  AuTHOBTrr 

BRywns  Terry,  1,  3  and  3  (License  Nos.  DPR- 
93,  DFR-fi3.  DPRr-eS).  Umestone  Ocrun«y. 
Ai*iumn».  DPR— Athens  Public  Ubrary, 
South  and  Forrest,  Athens,  Alabama  8M11. 

VxRMONT  Yankee  Nuclear  Powkr  Corp. 

ycrmont  Yankee  (License  No.  DFBr-a8). 
Windham  County,  Vermont.  PDR— Brooks 
Memorial  Library,  224  Main  Street,  Brattle- 

boro,  Vermont  06301. 

i 

Virginia  Electric  &  Power  Co. 

Surry  Units  1  and  3  (License  Nos.  TfPBrSZ 
mai  DPRr-37),  Surry  County,  Vlrglna. 
DPR — Swem  Library,  College  of  William  & 
Mary.  WUllamsburg,  Virginia  23185. 

Wisconsin  Michigan  Power  Co. 

Pplnt  Beach  Units  1  and  3  (License  Noe. 
DF&-a4  and  DPR-a7),  Manitowoc  County, 
Wisconsin.  PDR — Document  Department. 
TTnlverslty  of  Wisconsin — Stevens  Point  li- 
brary, Stevens  Point,  Wisconsin  54481. 

Wisconsin  Public  Service  Corp.  * 

Kewaimee  (License  No.  DPR-^3),  Kewaunee 
County.  Wisconsin.  PDR — Kewaimee  Pub- 
lic Library.  314  Milwaukee  Street,  Kewau- 
nee, Wisconsin  64216. 

Yankee  Atomic  Electric  Co. 

Yankee  Rowe  (License  No.  DPR-S),  Rrank- 
lln  County,  Massachusetts.  PDR — Green- 
field Public  Library,  403  Main  Street, 
Oreenfield,  Massachusetts  05181. 

In  accordance  with  the  procedures 
specified  in  10  CFR  2.206  appropriate  ac- 
tion will  be  taken  on  this  request  within 
a  reasonable  time. 

Preliminary  evaluation  by  Staff  shows 
that  no  Immediate  action  Is  necessary. 

A  copy  of  the  request  Is  available  for 
Inspection  In  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.  20555,  and  at  the  above 
mentioned  Local  Public  Document 
Rooms. 

For  the  Nuclear  Regulatory  Commis- 
sion. 


Dated  at  Bethesda,  Maryland  this  14tii 
citiv  of  January,  1977. 

Bkk  C.  Rusche, 
Director,  Office  of 
Ntu-lear  Reactor  RegtUatkm. 

■PR  Doc  77-2047  Piled  1-21-77:8:45  am| 


[Docket  Nos.  60-328  and  50-330] 

CONSUMERS  POWER  CO.   MIDLAND 
PLANT,  UNIT  NOS.   1  AND  2 

Availability  of  Draft  Supplement  to  Final 
Environmental  Statement  for  Midland 
Plant,  Unit  Nos.  1  and  2 

Notice  Is  hereby  given  that  a  Draft 
Supplement  to  the  Final  Elnvlronmental 
Statement  prepared  by  the  Oommission's 
Office  of  Nuclear  Reactor  Regulation 
related  to  the  continuance  of  construc- 
tion of  the  Midland  Plant,  Unit  Nos.  1 
and  2,  in  Midland  County,  Michigan,  ta^ 
the  Consumers  Power  Company,  is  avail- 
able for  inspecUcxi  by  the  public  in  tbe 
OommisslCMi's  Public  Document  Rochu  at 
1717  H  Street,  N.W..  Washington,  D.C, 
and  In  the  Grace  Dow  Memorial  Library, 
1710  West  St  AiMlrews  Road,  Midland, 
Ml<dilgan.  Ttie  draft  supplemental  stat«- 
ment  Is  also  beln^:  made  available  at  the 
Office  of  Intergovemmental  Relatione, 
Depcutmesit  of  Management  and  Budget, 
2nd  Floor,  Lewis  Cass  Building.  Lansing, 
Michigan  48909.  Requests  for -copies  of 
the  Draft  Supplement  to  the  I^nal  En- 
vtronmental  Statement  should  be  ad- 
dressed to  the  UB.  Nuclear  Regulatoxy 
Commission,  Wa6hlngt<xi,  D.C  20556, 
Attention:  Director,  Division  of  Site 
Safety  and  Environmental  Analysis. 

In  March  1972  the  Atomic  Energy 
Commission  (now  the  Nuclear  Regula- 
tory Commission)  Issued  a  Final  Envi- 
ronmental Statement  for  the  Midland 
Plant,  Unit  Nos.  1  and  2  (37  PR  7012) 
(copies  of  the  PES  (NUREG-0149)  may 
be  purchased  from  the  Natlcmal  Techni- 
cal Information  Service,  Springfield,  Vir- 
ginia 22161,  at  a  cost  of  $10.75  for  printed 
copy  or  $3.00  for  microfiche) .  The  pur- 
pose of  this  supplonent  to  the  Final  En- 
vironmental Statement  Is  to  respond  to 
the  July  21,  1976  rulings  of  the  UJ5. 
Court  of  Appeals  for  the  District  of  Co- 
lumbla  remanding  to  the  NRC  for  fur- 
ther proceedings  tiie  Commission's  or- 
ders granting  construction  permits  for 
the  Midland  Plant,  Unit  Nos.  1  and  2. 
This  supplement  to  the  FES  was  pre- 
pared to  assess  energy  conservation  as 
an  alternative  to  plant  construction,  to 
reevaluate  the  need  for  power  In  light 
of  any  changed  circumstances  concern- 
ing Dow  CSiemlcal  Company's  need  for 
process  steam,  and  to  restrike  the  cost/ 
benefit  balance  in  light  of  these  matters 
and  the  Incremental  environmental  ef- 
fects of  nuclear  waste  disposal  and  waste 
reprocessing  attributable  to  Midland.  In 
addition,  the  staff  considered  whether 
any  unanticipated  significant  axiverse  ef- 
fects have  occurred  to  date  as  a  result  of 
construction  activities  thus  far. 

Interested  persons  may  submit  com- 
ments on  the  Draft  Supirfement  to  the 


Final  Environmental  Statement  for  the 
Commlssiock's  consldeiatlon.  Federal  and 
State  agencies  are  being  provided  with 
copies  of  the  droit  8UW>lemenC&l  state- 
ment (local  a«en<des  may  obtain  these 
docimients  upon  request) .  (Comments  are 
due  by  March  7. 1977.  Comments  by  Fed- 
eral, State  and  local,  officials  or  other 
persons  received  by  the  Commission  will 
be  made  available  for  public  inspectiooi 
at  the  CTtHiuxtlsslon's  Public  Document 
Room  in  WasfalngtcMi,  D.C,  and  the 
Grace  Dow  Memonal  Library,  Midland, 
Michigan.  Upon  consideration  of  com- 
ments submitted  wtth  respect  to  the 
draft  supplemental  statement,  the  Com- 
mission's staff  will  prepare  a  final  sup-  - 
plemental  statement,  the  availability  of 
which  will  be  piibHshed  in  the  Federal 
Register. 

(Comments  on  the  Draft  Supplement 
to  the  Final  Envlronmentcd  Statement 
from  Interested  persons  or  the  pi^Uc 
should  be  addr^sed  to  the  U.8.  Nuclefir 
Regulatory  Cc»umlssi<xi,  Washington, 
D.C.  20555,  Att^tion:  Director,  Division 
of  Site  Safety  and  Envtronmmtal  Anal- 
ysis. 

Dated  at  Rockville,  Maryland  this  13  th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Wic.  H.  Regan.  Jr.. 
Chief,  Environmental  Projects 
Branch  2,  Division  of   Site 
Safety    and     Environmental 
Analysis. 

[FR  Doc.77-2018  PUed  1-21-77;S:45  ami 


[Docket  No.  SO-335] 
FLORIDA  POWER  &  LIGHT  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory  Commis- 
sion (the  Commission)  has  Issued 
Amendment  No.  11  to  Paclltty  Operating 
License  No.  DI*R-67,  Issued  to  Florida 
Poiwer  «fe  Light  Company  (the  licensee) , 
which  revised  the  Technical  Specifica- 
tions for  operation  of  the  St.  Lucie  Plant 
Unit  No.  1  (the  facility)  located  In  St. 
Lucie  CJounty,  Florida.  TTie  amendment 
is  effective  as  of  Its  date  of  issuance. 

The  amendment  revises  tiie  Control 
Element  Assemb^  (CEA)  Block  Circuit 
surveillance  requirements. 

The  application  for  the  amendment 
complies  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act) ,  and  the  Commis- 
sion's rules  and  regulations.  The  Com- 
mission has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  ctaislderatlon. 

The  Commission  has  determined  that 
the  Issuance  of  this  amendment  will  not 
result  In  any  significant  environmental 
impact  and  that  pursuant  to   10  CFR 
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5 1.5' d  I  (4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  is- 
suance of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  9,  1976,  (2) 
Amendment  No.  11  to  License  No.  DPR- 
67,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
and  at  the  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Ft.  Pierce, 
Florida  33450.  A  single  copy  of  items  (2) 
and  (3 J  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Director,  Division  of  Operat- 
ing Reactors. 

Dated  at  Bethesda,  Mar>land.  this 
10th  day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Dennis  L.  Ziehann, 
Chief,  Operating  Reactors  Branch 
No.    2,    Division    of    Operating 
Reactors. 

[FR  Doc.77-2023  Piled  l-21-77;8 :45  am  1 


(Docket  Nos,  50-498A,  50-499A] 

HOUSTON   LIGHTING  AND  POWER  CO. 
ET  AL. 

Order  Regarding  Oral  Argument 

January  13,  1977. 
In  the  matter  of  Houston  Lighting 
and  Power  Company,  the  City  of  San 
Antonio,  the  City  of  Austin,  and  Central 
Power  and  Light  Cranpany  (South  Texas 
Project,  Unit  Nos.  1  and  2) . 

Oral  argument  on  the  staff's  appeal 
from  the  Licensing  Board's  September  9. 
1976  order,  as  clarified  In  a  November  15, 
1976  order,  is  hereby  calendared  for 
10  a.m.  on  Wednesday.  February  2,  1977, 
in  the  Commission's  Hearing  Room,  5th 
fioor.  East- West  Towers,  4350  East  West 
Highway,  Bethesda,  Maryland.  A  total  of 
one  hour  is  allotted  to  each  side  for  the 
presentation  of  argument.  The  Secretary 
to  this  Board  is  to  be  notified,  by  letter 
mailed  no  later  than  January  25,  1977, 
of  the  names  of  counsel  intending  to 
participate  in  the  argument. 

It  is  so  ordered. 

For  the  Atomic  Safety  and  Licensing 
Appeal  Board. 

Margaret  E.  Du  Flo, 

Secretary  to  the 
Appeal  Board. 

[FR  Doc  77-2025  Filed  1-21-77:8:45  am] 


[Docket  No.  50-247] 

INDIAN  POINT  NUCLEAR  GENERATING 
UNIT  NC  2 

Availabilty  of  Supplemental  Partial  Initial 
Decision  and  Issuance  of  Amendment 
to  Facility  Operating  License  No.  DPR-26 

Pursuant  to  the  Naticmal  Environ- 
mental Policy  Act  of  1969  and  the  United 


States  Nuclear  Regulatory  Commission's 
Regulations  in  10  CFR  Part  51,  notice  Is 
hereby  given  that  a  Supplemental  Partial 
Initial  Decision  dated  December  27. 1976, 
has  been  issued  by  the  Atomic  Safety  and 
Licensing  Board  in  the  above  captioned 
proceeding  authorizing  issuance  of  a  li- 
cense amendment  to  the  Consolidated 
Edison  Company  of  New  Yoik,  Inc.,  for 
operation  of  Indian  Point  Nuclear  Gen- 
erating Unit  No.  2.  located  in  Westchester 
County,  New  York. 

The  Supplemental  Partial  Initial  Deci- 
sion is  available  for  inspection  by  the 
public  in  the  Commission's  Public  Docu- 
ment Room  at  1717  H  Street,  N.W., 
Washington.  D.C  .  and  in  the  Hendrick 
Hudson  Free  Librai-y.  31  Albany  Post 
Road,  Montrose,  New  York  10548.  The 
Supplemental  Partial  Initial  Decision  is 
also  being  made  available  at  the  New 
York  State  Division  of  the  Budget,  State 
C^apital.  Albany,  New  York  12224,  and  the 
Tri-State  Regional  Planning  Commis- 
sion, 1  World  Trade  Center,  56  South 
Street.  New  York,  New  York  10048. 

Any  decision  or  action  taken  by  the 
Atomic  Safety  and  Licensing  Board  in 
coimection  with  the  Supplemental 
Partial  Initial  Decision  may  be  reviewed 
by  the  Atomic  Safety  and  Licensing  Ap- 
peal Board. 

Pursuant  to  the  above  mentioned 
Supplemental  Partial  Initial  Decision, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Amendment  No. 
27  to  Facility  Operating  License  DPR- 
26  to  Consolidated  Ediscxi  Ccsnpany  of 
New  York,  Inc.,  for  operation  of  a  pres- 
surized water  nuclear  reactor  known  as 
the  Indian  Point  Nuclear  Generating 
Unit  No.  2.  The  license  is  amended  by  a 
change  which  states  that  the  final  termi- 
nation date  of  one -through  cooling  is 
May  1.  1980. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Atomic  En- 
ergy Act  of  1954,  as  amended  (the  Act) , 
and  the  Commission's  rules  and  regula- 
tions in  10  CFR  Chapter  1,  which  are 
set  forth  in  the  license  amendment.  The 
application  for  the  license  amendment 
compUes  with  the  standards  and  require- 
ments of  the  Act  and  the  Commission's 
rules  and  regulations. 

The  license  amendment  is  effective  as 
of  its  date  of  issuance. 

Copies  of  the  (1)  Supplemental  Par- 
tial Initial  Decision  dated  December  27, 
1976  and  (2>  Amendment  No.  27  to  Fa- 
cility Operating  License  DPR-26  are 
available  for  public  inspection  at  the 
above  designated  locations  In  Washing- 
ton. D.C.  and  New  York.  Single  copies  of 
both  items  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
Attention:  Director,  EWvision  of  Site 
Safety  and  Environmental  Analysis. 

Dated  at  Bethesda,  Maryland,  this 
12th  day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Robert  W.  Reid, 
Chief.       Operating       Reactors 
Branch    No.    4,    Division    of 
Operating  Reactors. 

[FR  Doc  77-2020  Piled  l-21-77;8:45  am| 


[Docket  No   50-3161 

INDIANA  AND  MICHIGAN  ELECTRIC  CO. 
AND  INDIANA  AND  MICHIGAN  POWER 
CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory  Commis- 
sion (the  Commission)  has  issued 
Amendment  No.  17  to  P^illty  Operat- 
ing License  No.  DPR-58,  issued  to  In- 
diana and  Michigan  Electric  Company 
and  Indiana  and  Michigan  Power  Com- 
pany (the  licensees),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Donald  C  CJook  Nuclear  Plant  Unit 
No.  I  (the  facility*,  located  in  Berrien 
CTount*-,  Michigan.  The  amendment  is 
effective  as  of  the  date  of  its  issuance. 

The  amendment  changed  the  Appen- 
dix B  TecJinlcal  ^lecifications  to  substi- 
tute an  annual  Environmental  Operating 
Report  for  the  presently  required  semi-- 
annual report  and  to  eliminate  certain 
beach  erosion  monitoring  requirements 
at  the  D.C.  Cook  plant  site. 

"nie  application  for  the  amendment 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act  of 
1954,  as  amended  (tlie  Act),  and  the 
Oommission's  rules  and  regulations.  The 
Commission  has  made  appropriate  find- 
ing as  required  by  the  Act  arwi  the  Com- 
mission's rules  and  regulations  in  10  C7FR 
(Z^hapter  I,  which  are  set  forth  in  the  li- 
cense amendment.  Prior  public  notice  of 
this  amendment  was  not  required  since 
the  amendment  does  not  involve  a  sig- 
nificant hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
Impact  and  that  pursuant  to  10  CFR 
5  51.5(d>(4>,  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need  not 
be  prepared  in  connection  with  issuance 
of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (D  the  August  2,  1976  letters 
of  apphcation  for  amendment,  and  (2> 
Amendment  No.  17  to  License  No.  DPR- 
58.  Both  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
N.W.,  Washington,  D.C.  and  at  the 
Maude  Preston  Palinske  Memorial  Li- 
brary, 500  Market  Street,  St.  Joseph,* 
Michigan  49085.  A  single  copy  of  item 
(2)  may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C  20555, 
Attention:  Director.  Division  of  Operat- 
ing Reactors. 

I>ated  at  Bethesda.  Mar>land,  this  6th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Dennis  L.  Zizmann, 
Chief.       Operating      Reactors 
Branch    No.    2,    Division    of 
Operating  Reactom. 

|FR  Doc  77-2022  Filed  1-21-77:8:46  am] 
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[Docket  Nos.  STN  50-546,  STN  50-547] 

PUBLIC  SERVICE  COMPANY  OF  INDIANA. 
INC. 

.Notice  of  Evidentiary  Hearing  on 
Environmental  Issues 

111  the  matter  of  Public  Service  Com- 
pany of  Indiana,  Inc.  (Marble  Hill  Nu- 
clear Generating  Station,  Units  1  and  2) . 

An  evidentiary  hearing  on  environ- 
moital  issues  will  be  held  at  the  Madi- 
son-Jefferson County  Public  Library.  420 
West  Main  Street,  Madison,  Indiana.  The 
hearing  will  begin  at  9:30  a.m.  (local 
time)  on  February  15.  1977.  It  Is  antici- 
pated that  it  will  continue  for  two  weeks. 

The  public  Is  Invited  to  attend.  Lim- 
ited appearance  statements  will  be  called 
Jor  at  the  commencement  of  the  proceed- 
ing. Oral  sbatonents  will  be  limited  to 
five  (5)  minutes  each  but  a  written  state- 
mexkt  without  limitation  on  length  may 
be  submitted  to  the  Board. 

It  is  so  ordered. 

Dated  at  Bethesda,  Maryland,  this  12th 
day  of  January  1977. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Elizabeth  S.  Bowers, 
CTiaiiTnan. 

|FR  Doc  77-2024  PUed  1-21-77:8:46  •Jn] 


not  be  prepcu-ed  in  connection  with  is- 
suance of  these  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for  amend- 
ments dated  June  30,  1976,  as  supple- 
mented October  28,  1976.  (2)  Amend- 
ments No.  27  to  Licenses  Nos.  DPR-33 
and  DPR-37,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  pubUc  inspection 
at  the  Commission's  PubUc  Document 
Room.  1717  H  Street,  N.W.,  Washington, 
D.C.  and  at  the  Swem  Library,  College  of 
William  &  Mary,  Williamsburg,  Virginia. 

A  copy  of  lt«ns  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention:  Di- 
rector, Division  of  Operating  Reactors. 

Dated  at  Bethesda^  Maryland,  this  6th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis 
[sion. 

Robert  W.  Reid, 
Chief,       OperatiTig       Reactors 
Branch  No.  4,  Division  of  Op- 
I  erating  Reactors. 

c    :fr  Doc77-2021  Kled  1-21-77:8:45  am) 


IDockets  Nos.   50-280  and  50-281] 

VIRGINIA  ELECTRIC  &  POWER  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

TTie  U.S.  Nuclear  Regulatory  Commls- 
sl(m  (the  Commission)  has  Issued 
Amendments  No.  27  to  Facility  Operating 
licenses  Nos.  DPR-32  and  *DPI^-37, 
Issued  to  Vlrgtoia  Electric  &  Power  Com- 
pany (the  licensee) ,  which  revised  Tech- 
nical Specifications  for  operation  of  the 
Surry  Power  Station  Units  Nos.  1  and  2 
(the  facilities)  located  in  Surry  County, 
Virginia.  The  amendments  are  effective 
as  of  the  date  of  issuance. 

Hie  amendments  revise  the  Technical 
Specifications  to  remove  temporary  re- 
strictions, imposed  by  the  CcHnmission's 
Amendments  No.  7  dated  June  16,  1975, 
on  power  operation  of  certain  valve 
motor  operators  in  «nergency  core  cool- 
ing system  pipe  lines. 

The  application  for  the  amendments 
complies  with  the  standards  and  require- 
ments of  the  At<»nic  Energy  Act  of  1954. 
as  amended  (the  Act) ,  and  the  Commis- 
sion's rules  and  regulations.  The  Com- 
missi(Hi  has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the  li- 
cense amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazsu-ds  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  wiU 
not  result  in  any  significant  environ- 
mental  4mpact  and  that  pursuant  to  10 
CPR  S1.5(d)  (4)  an  environmental  im- 
pact statement,  or  negaittve  declaraticm 
and  envtrmmeiital  Impact  appraisal  need 


ing,  the  Director  of  the  OfBce  of  In- 
ternational Programs  may.  upon  the 
determinations  and  findings  noted  above, 
cause  to  be  issued  to  Westinghouse  Elec- 
tric Corporation  a  facility  export  license 
and  may  cause  to  be  published  In  the 
Federal  Register  a  notice  of  issuance  of 
the  license.  If  a  request  for  a  hearing  or 
a  petition  for  leave  to  intervene  is  filed 
within  the  time  prescribed  in  ttie  notice, 
the  Nuclear  Regulatory  Commission 
will  issue  a  notice  of  hearing  or  an  ap- 
propriate order. 

A  copy  of  the  application  is  on  file  in 
the  Nuclear  Regiilatory  Commission's 
Public  Document  Room  located  at  1717 
H  Street,  NW.,  Washington,  D.C. 

Dated  at  Bethesda,  Maryland,  this 
10th  day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Michael  A.  Guhin, 

Assistant  Director,  Export/Im- 
port and  International  Safe- 
guards, Office  of  International 
Programs. 

(FR  Doc.77-2019  Filed  1-21-77:8:45  am] 


I  [Docket  No.  60-576] 

WESTINGHOPSE  ELECTRIC  CORP. 

Application  for  and  Consideration  of 
Issuance  of  Facility  Export  License 

Please  take  notice  that  Westinghouse 
Electric  Corporation,  Pittsburgh,  Penn- 
sylvania, has  submitted  to  the  Nuclear 
Regulatory  Commission  an  application 
for  a  license  to  authorize  the  export  of  A 
pressurized  water  reactor  with  a  thermal 
power  level  of  2,785  megawatts  to  Spain 
and  that  the  issuance  of  such  license  is 
under  consideration  by  the  JJuclear  Reg- 
ulatory Commission. 

No  license  authorizing  the  proposed  re- 
actor export  wiU  be  Issued  until  the 
Nuclear  Regulatory  Commission  deter- 
mines that  such  export  is  within  the 
scape  of  and  consistent  with  the  terms 
of  an  applicable  agreement  for  coopera- 
tion arranged  pursuant  to  Section  128 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (Act),  nor  imtQ  the  Nuclear 
Regulatory  Commission  has  found  that: 

(a)  nie  application  c(Hnpiles  with  the 
requirements  of  the  Act,  and  the  Com- 
mission's regulations  set  forth  in  10  CFR, 
Chapter  1,  and 

(b)  The  reactor  proposed  to  be  ex- 
ported is  a  utilization  facility  as  defined 
in  said  Act  and  regulations. 

In  its  review  of  applications  solely  to 
authorize  the  export  of  production  or 
utilization  facilities,  the  Nuclear  Regula- 
tory Commission  does  not  evaluate  the 
health  and  safety  charstcteristics  of  the 
facility  to  be  exported.  Consequently, 
there  are  no  safety  analysis  or  Advisory 
Committee  on  Reactor  Safeguards  re- 
ports. 

Unless  on  or  before  February  23,  1971, 
a  request  for  a  heaiing  is  filed  with  the 
Nuclear  Regulatory  Commission  by  the 
applicant,  or  a  petition  for  leave  to  in- 
tervene is  filed  by  any  person  whose  in- 
terest may  be  affected  by  the  proceed- 


ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS  SUBCOMMITTEE  ON  REG 
ULATORY  ACTIVITIES 

Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182  b.  of  the  Atomic 
Energy  Act  <42  UJB.C.  2039,  2232  b.) ,  the 
Advisory  Committee  on  Reactor  Safe- 
guards Subcommittee  on  Regulatory  Ac- 
tivities will  hold  a  meeting  on  February 
9,  1977  in  Room  1946,  1717  H  Street. 
N.W..  Washington,  D.C.  20555. 

The  agenda  for  the  above  meeting  will 
be  as  follows: 

Wednesday,  February  9,  1977 

(A)  8:45  a.m.  until  about  11:00  a.m. 
(<3pen) . 

The  Subcommittee  will  hear  presentations 
from  the  NRC  Staff  and  will  hold  discussions 
with  this  group  pertinent  to  the  following 
Items: 

(1)  Regulatory  Guide  1.118,  "Periodic 
Testing  of  Electric  Power  and  Protection 
Systems ." 

(2)  Regulatory  Guide  1.119,  Revision  1, 
"SurveUlance  Program  lor  New  Fuel  Assembly 
Designs." 

(3)  A  Working  Paper,  Regulatory  Guide 
1-XX,  "Site  Investigations  for  Foundations 
of  Nuclear  Power  PaclTtties." 

(B)  11:00  a.m.  until  the  close  of  business. 
(Open) . 

The  Subcommittee  will  hear  presentations 
from  the  NBC  Staff  and  will*hold  discussions 
with  this  group  pertinent  to  activities  which 
affect  the  current  licensing  process  or  reactor 
operations.  Including  those  relating  to  the 
following: 

(1)  Practices  and  Procedures  for  Correc- 
tion of  ECCS  Errors  tor  Operating  Power 
Plants. 

Other  matters  which  may  be  of  a  prede- 
cisional  nature  relevant  to  reactw  operation 
or  licensing  activities  may  be  discussed  dur- 
ing this  session. 

Portions  of  this  session  may  be  dloaed  U 
required  to  dlflcusB  proprlAtary  matevlAl  re- 
lated t«^he  design,  oonstructlon,  or  opera- 
tion of  specific  equipment. 
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I  have  determined,  in  accordance  with 
Subsection  10(d}  <tf  Public  Law  92-463, 
that  it  may  be  necessary  to  close  portions 
of  the  meeting  as  notxd  above  to  protect 
proprietary  data  under  5  U.S.C.  552  Cb) 
(4>. 

Practical  considerations  may  dictate 
alterations  in  the  above  agenda  or  sched- 
ule. The  Chairman  of  the  Subcommittee 
is  empowered  to  conduct  the  meeting  in 
a  manner  that,  in  his  Judgment,  will  fa- 
cilitate the  orderly  conduct  of  business, 
including  provisions  to  carry  over  an  in- 
coixu}leted  open  session  from  one  day  to 
the  next. 

The  Advisory  Committee  on  Reactor 
Safeguards  is  an  lnd«)endent  group  es- 
tablished by  CongTffis  to  review  and  re- 
port on  each  ^plication  for  a  construc- 
tion permit  and  on  each  application  for 
an  operating  license  for  a  reactor  facility 
and  on  certain  other  nuclear  safety  mat- 
ters. The  Committee's  reports  become  a 
part  of  the  public  records.  Although 
AC?RS  meetings  are  ordinarily  open  to 
the  public  and  provide  for  oral  or  writ- 
ten statements  to  be  considered  as  a  part 
of  the  Committee's  lnformatk>n  gather- 
ing procedure  concerning  the  health  and 
safety  of  the  public,  they  are  not  ad- 
judicatory type  hearings  such  as  are  con- 
ducted by  the  Nuclear  Regulatory  Com- 
mission's Atomic  Safety  b  Licensing 
Board  as  part  of  the  Commissicxi's  licens- 
ing process.  ACBS  meetings  do  not  nor- 
mally treat  matters  pertaining  to  en- 
vironmental Impacts  outside  the  safety 
area. 

With  respect  to  pubUc  pcu-ticipatimi  in 
the  open  portion  of  the  meeting,  the  fol- 
lowing requirements  shall  apply: 

(A)  Perscms  wishing  to  submit  written 
statements  regarding  Regulatory  Guides 
1.118  and  1.119  may  do  so  by  providing 
a  readily  reproducible  copy  to  the  Sub- 
committee at  the  beginning  of  the  meet- 
ing. Such  comments  shall  be  based  upon 
documents  on  file  and  available  ior  pub- 
lic inspection  at  the  NRC  Public  Docu- 
moat  Room.  1717  H  St.,  N.W.,  Washing- 
ton, DC  20555. 

PersOTM  desiring  to  mail  written  com- 
ments may  do  so  by  sending  a  readily  re- 
producible copy  thereof  in  time  for  con- 
sideraticHi  at  this  meeting.  Comments 
postmarked  no  later  than  February  2. 
1977  to  Mr.  G.  R.  Qmttschreiber.  ACRS. 
NRC,  Washington,  DC  20555  will  nor- 
mally be  received  in  time  to  be  considered 
at  this  meeting. 

(B)  Those  persons  wishing  to  make  an 
oral  statement  at  the  meeting  should 
make  a  written  request  to  do  so.  identify- 
ing the  topics  and  desired  presentation 
time  so  that  appropriate  arrangements 
can  be  made.  The  (Committee  will  receive 
oral  statements  on  topics  relevant  to  the 
Committee's  pui^iew  at  an  appropriate 
time  chosen  by  the  Chairman  of  the  Sub- 
committee. 

<C)  Further  information  regarding 
topics  to  be  discussed,  whether  the  meet- 
ing has  been  cancelled  or  rescheduled, 
the  Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  thoef  w  can  be  ob- 
tained by  a  prepaid  telephone  call  to  the 


Office  of  the  Executive  Director  of  the 
Committee  (tel^Dhone  203/834-1374. 
Attn:  Mr.  O.  R.  Qutttael^cfber)  between 
8: 15  ajn.  and  5:00  pjo^  EST. 

(D)  QuestioQs  may  be  propounded  only 
by  manb«^  of  the  Subcommittee  and  its 
coDsultante. 

(E)  The  use  of  still,  motion  picture, 
and  television  cameras,  the  jdiysical  in- 
stallation and  presoice  of  which  will  not 
interfere  with  the  conduct  of  the  meet- 
ing, will  be  permitted  both  before  and 
after  the  meeting  and  during  any  recess. 
The  use  of  such  equipment  will  not,  how- 
ever, be  allowed  while  the  meeting  is  in 
session. 

tF)  Persons  with  agreements  or  orders 
permitting  access  to  proprietary  infor- 
mation may  attend  portlMU  of  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  siKh 
agreements  are  effective  and  relate  to 
the  material  being  discussed. 

The  Executive  Director  of  the  ACRS 
.<^ould  be  informed  of  such  an  agree- 
ment at  least  three  working  days  prior 
to  the  meeting  so  that  the  agreement 
can  be  confirmed  and  a  determination 
can  be  made  regarding  the  applicablhty 
of  the  agreement  to  the  material  that 
will  be  discussed  during  the  meeting. 
Minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the  agree- 
ment. Additional  information  may  be 
requested  to  Identify  the  specific  agree- 
ment involved.  A  ct^y  of  the  executed 
agreement  should  be  provided  to  Mr.  G. 
R.  Quittschreiber  of  the  ACRS  Office, 
prior  to  the  beginning  of  the  meeting. 

(G)  A  copy  of  the  transcript  of  the 
open  portion (s)  of  the  meeting  where 
factual  information  is  presented  and  a 
copy  of  the  minutes  of  the  meeting  will 
be  available  for  iDspecti<Hi  at  the  NRC 
PubUc  Docum«it  Room,  1717  H  St.,  NW., 
Washington,  D.C.  20655  on  or  alter  Feb- 
ruary 16,  1977,  and  May  9,  1977,  respec- 
tively. 

C^ies  may  be  obtained  upon  payment 
(rf  appropriate  charges. 

John  C.  Hoyle. 
AdiHsory  Committee 
Management  Officer. 

January  19, 1977. 
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ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS  SUBCOMMITTEE  ON 
SEISMIC  ACTIVITY 

Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b.).  the 
ACRS  Subcommittee  on  Seismic  Activi- 
ties will  meet  on  February  8  and  9.  1977 
at  the  Ramada  Inn.  8400  Wisconsin  Ave- 
nue. Bethesda,  Maryland  20014.  The  pur- 
pose of  this  meeting  is  to  discuss  recent 
seismic  related  develoixnents.  ground 
motion  for  seismic  design,  soil-structure 


lnteracti<»i,  and  to  review  seismic  related 
matters  referred  to  the  ACRS  by  the 
NRC. 

Tbe  agenda  for  this  meeting  almU  be 
as  follows : 

Tueadtt$,  Februmry  t,  and  Wednesday .  Fft^- 
rumrg  9,  U77  from  $:30  a.m.  until  approjn- 
mateljf  9.-^  y.m.  each  day,  or  until  conclu- 
»ion  of  business  on  Fabruary  9.  (Open) 

The  two-day  meeting  will  Include  presen- 
tations by  Invited  speakers.  Topics  will  con- 
cern recent  seismic  related  developments, 
provmd  motion  for  seismic  design,  and  aoil- 
struct\ire  Interaction.  In  addition,  the  &ib- 
commlttee  will  review  seismic  related  matter."^ 
referred  to  the  ACRS  by  the  NRC. 

The  SubcomixUttee  may  caucus  to  deter- 
mine whether  matters  have  been  adequately 
covered  and  whether  they  are  ready  for  review 
by  the  full  Committee.  During  the  session 
Subcommittee  members  and  consultants  wiU 
discuss  their  opinions  and  recomanendatlona 
on  these  matters. 

Practical  considerations  may  dictate 
alterations  in  the  abm'e  agenda  or  sched- 
ule. The  Chairman  of  the  Subcommittee 
is  empowered  to  conduct  the  meeting  in 
a  manner  that,  in  his  Judgment,  will 
facilitate  the  orderly  conduct  of  business, 
including  provisions  to  carry  over  an 
incompleted  open  session  from  one  day 
to  the  next. 

The  Advisory  Committee  on  Reactor 
Safeguards  is  an  independent  group  es- 
tablished by  Congress  to  review  and  re- 
p<x-t  on  each  appUcation  for  a  construc- 
tion permit  and  on  each  application 
for  an  operating  license  for  a  reactor 
facility  and  on  certain  other  nuclear 
safety  matters.  The  Committee's  reports 
become  a  part  of  the  public  record.  Al- 
though ACRS  meetings  are  ordinarily 
opoi  to  the  public  and  provide  for  oral  or 
written  statements  to  be  considered  as  a 
part  of  the  Committee's  information 
gathering  procedure  concerning  the 
health  and  ssifety  of  the  public,  they  are 
not  adjudlcat<M7  type  hearings  such  as 
are  conducted  by  the  Nuclear  Regulator^' 
Commission's  Atomic  Safety  It  Licensing 
Board  as  part  of  the  Commission's  licens- 
ing process.  ACRS  meetings  do  not 
normally  treat  matters  pertaining  to  en- 
vironmental impacts  outside  the  safety 
area. 

With  respect  to  public  participation  in 
the  open  portion  of  the  meeting,  the  fol- 
lowing requirements  sl^all  appl> : 

>a)  Persons  wishing-io  submit  written 
statements  regarding  the  agenda  may  do 
so  by  providing  a  readily  reproducible 
copy  to  the  Subcommittee  at  the  begui- 
ning  of  the  meeting.  Comments  should 
be  limited  to  safety  related  areas  within 
the  Committee  s  purview. 

Persons  desiring  to  mail  written  com- 
ments may  do  so  by  sending  a  readily 
reproducible  copy  thereof  in  time  for 
consideration  at  this  meeting.  Comments 
postm&iiced  no  later  than  February  1. 
1977  to  Mr.  Thomas  G.  McOeless.  ACRS. 
NRC,  Washington.  DC  20655.  will  nw- 
mally  be  received  in  time  to  be  consid- 
ered at  this  meeting. 

(b)  Persons  desiring  to  make  an  oral 
statement  at  the  meeting  should  make  a 
written  request  to  do  so.  Identifying  the 
topics  and  desired  presentation  time  so 
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Hlaat  appropriate  arrangements  can  be 
made.  The  Subcommittee  will  receive 
oral  statements  on  topics  relevant  to  its 
purview  at  an  appropriate  time  chosen 
by  the  Chairman. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  the  meet- 
ing has  been  cancelled  or  rescheduled, 
the  Chairman's  rulmg  on  requests  for 
the  opportunity  to  present  oral  state- 
ments and  the  time  allotted  therefor  can 
be  obtained  by  a  prepaid  telephone  call 
on  February  7,  1977  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone  202/634-1374.  Attn:  Mr. 
Thomas  G.  McCreless)  between  8:15  a.m. 
and  5:00  p.m.,  est. 

(d)  Questions  may  be  propounded  only 
by  members  of  the  Subcommittee  and 
its  consultants. 

(e)  The  use  of  still,  motion  picture,  and 
television  cameras,  the  physical  installa- 
tion and  presense  of  which  will  not  inter- 
fere with  the  conduct  of  the  meeting, 
will  be  permitted  both  before  and  after 
the  meeting  and  during  any  recess.  The 
use  of  such  equipment  will  not,  however, 
be  allowed  while  the  meeting  Is  in  session. 

(f)  A  copy  of  the  transcript  of  the 
portion (s)  of  the  meeting  where  factual 
information  is  presented  and  a  copy  of 
the  minutes  of  the  meeting  will  be  avail- 
able for  inspection  on  or  after  Febru- 
ary 15,  and  May  2,  1977,  respectively,  at 
toe  NRC  Public  Document  Room,  1717 
H  St..  N.W..  Washington.  DC  20555. 

Copies  may  be  obtained  upon  payment 
of  appropriate  charges. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 

January  18,  1977. 

[PR  Doc.77-2290  Piled  1-21-77:8 :45  am] 

POSTAL  SERVICE 

PREPARATION  REQUIREMENTS  FOR 
BULK  RATE  THIRIMILASS  MAIL 

Erroneous  Interpretation  of  Packaging 
Requirements;  Delayed  Compliance  Date 

In  the  Postal  Bulletin  of  December  30, 
1976,  the  Postal  Service  published  a  no- 
tice on  preparation  of  bulk  third-class 
maQ,  which  stated;  among  other  things, 
that  in  order  to  be  eligible  for  accept- 
ance, bulk  third-class  mall  must  be  pre- 
sorted by  ZIP  Codes  hi  packages  and 
sacks  in  accordance  with  134.43,  Postal 
Service  Manual.  The  pieces  in  a  bulk 
third-class  mailing  must  be  faced,  cor- 
rectly oriented  for  reading  of  the  ad- 
dresses, and  secured  in  ZIP  Coded  pack- 
ages in  a  maimer  which  wUl  preserve  the 
facing  and  ZIP  Coded  sortation  during 
handling. 

Placing  non-packageable  items  loose  in 
sacks  or  other  containers  is  not  sufficient 
to  meet  prescribed  bulk  rate  prepeu^tlon 
requirements.  Such  mailings  are  proper^ 
chargeable  with  postage  at  the  single 
third-class  rate. 

Managers  of  bulk  maU  acceptance 
vnlts  must  give  this  matto:  cloee  super- 
vIstoD  to  protect  postal  revenues. 


f  NOTICES 

Tlie  above  Postal  Bulletin  notici 
merely  served  as  a  reminder  to  posts 
managers  of  the  long-standing  presort- 
ing, ZIP  Coding,  and  packaging  require- 
ments of  134.43  of  the  Postal  Service 
Manual,  requirements  that  were  put  into 
effect  on  January  1,  1967,  after  a  public 
rulemaking  proceeding,  see  30  FR  8477 
<July  2,  1965) .  It  appears  now  that  some 
postal  customers  and  post  offices  inter- 
preted these  requirements  erroneously 
and  accepted  improperly  prepared  and 
packaged  pieces  at  the  bulk  third-class 
rate  for  many  years.  In  addition,  we  have 
now  determined  it  is  possible  to  prepare 
cylindrical  packages  and  mailing  tubes  in 
accordance  with  §  134.43,  Postal  Service 
Manual,  and  if  such  items  are  correctly 
packaged  they  may  be  accepted  at  the 
bulk  rates.  Therefore,  in  view  of  these 
circumstances,  and  to  mitigate  the  effect 
of  an  otherwise  sudden  insistence  on  fol- 
lowing Postial  Service  packaging  require- 
ments, the  Postal  Service  will  permit 
mailers  who  have  been  operating  under 
such  erroneous  interpretations  to  con- 
tinue to  do  so  until  April  14,  1977,  at 
which  time  all  post  offices  will  enforce  all 
third-class  bulk  rate  mail  preparation 
requirements  fully  in  accordance  with 
134.43  of  the  Postal  Service  Manual. 

I  Roger  P.  Craig, 

'  Deputy  General  Counsel. 
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DEPARTMENT  OF      j 
TRANSPORTATION 

Federal  Railroad  Administration 

'         1 FRA  Waiver  Petition  No.  HS-77-1 ) 

SIERRA   RAILROAD  CO. 

Petition  for  Exemption  from  Hours^of 
Service  Act 

The  Sierra  Railroad  Company  has  pe- 
titioned the  Federal  Railroad  Adminis- 
tration pursuant  to  45  U.S.C.  64a(e)  for 
an  exemption,  with  respect  to  certain 
employees,  from  the  Hours  of  Servioe 
Act,  as  amended,  45  U.S.C.  61-64(b). 

Interested  persons  are  invited  to  par- 
ticipate in  this  proceeding  by  submitting 
written  data,  views,  or  comments.  Com- 
munications should  be  submitted  in  trip- 
licate to  the  Docket  Clerk,  Office  of  Chief 
Counsel,  Federal  Railroad  Administra- 
tion, Attention:  FRA  Waiver  Petition 
No.  HS-77-1,  Room  5101,  460  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  before  Mandi 
iO,  1977,  will  be  considered  before  final 
action  is  taken  on  this  petition.  All  com- 
ments received  will  be  available  for  ex- 
amination by  interested  persons  during 
business  hours  in  Room  5101,  Nasslf 
BuUding,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590.  j 

Issued  in  Washington,  D.C,  on  Jan- 
uary 13,  1977. 

Donald  W.  Bennett,     | 
Chairman,  RaUroad  Safety  Board. 

CPB  Doc.77-2668  PUed  1-21-77; 8: 46  am] 


Federal  Aviation  Administration 
RNAV  POLICY  STATEMENT 

Correction 

In  FR  Doc.  77-841  appearing  on  page 
2738  in  the  issue  of  Thursday,  Janu- 
ary 13,  1977  on  page  2739,  the  first  full 
paragraph  should  be  corrected  to  read 
as  follows : 

To  be  responsive  to  current  and  near- 
term  RNAV  users,  the  FAA  will  deter- 
mine RNAV  user  needs  and  take  positive 
steps  to  facilitate  RNAV  use  within  the 
existing  air  traffic  control  environment. 
This  will  include : 

Eliminating  existing  RNAV  routes  wbich  do 
not  respond  to  user  requirements. 

Establishing,  on  a  case-by-CEise  basis,  RNAV 
routes  with  the  accompanying  RNAV  tran- 
sition segments,  SIDs  and  STARs. 

Promoting  the  establishment  of  RNAV  ap- 
proaches at  noninstrumented  airports. 

Establishing  a  continuing  program  to  edu- 
cate pilots,  air  traffic  controllers,  flight 
service  specialists  and  Qlght  standards 
specialists  al>out  RNAV  and  Its  capabUities. 

Developing  a  national  waypolnt  system  to 
facilitate  pilot  selection  of  direct  routes. 

Development  and  promulgation  ot  RNAV 
avionics  minimum  performance  standards. 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

ADVISORY  COMMITTEE  ON  PRIVATE 
PHILANTHROPY  AND  PUBLIC  NEEDS 

Appointment  of  Members 

Secretary  of  the  Treasury  William  E. 
Simon  .aimounced  on  January  6,  1977 
the  appointment  of  members  of  the  Ad- 
visory Committee  on  Private  Philan- 
thropy and  Public  Needs.  Appointments 
are  subject  to  tax  and  security  checks. 
Members  will  serve  two-year  terms  with- 
out pay. 

The  Committee  will  advise  the  Trea- 
sury Department  on  tax  aspects  of  pri- 
vate philanthropy,  standards  for  philan- 
thropic institutions,  and  needed  infor- 
mation and  data  on  private  giving  and 
philanthropic  activities.  Establishment 
of  the  Committee  was  aimounced  In  the 
Federal  Register  of  November  29,  1976 
(41  FR  52352) . 

C.  Douglas  Dillon,  former  Treasury 
Secretary  and  Chairman  of  the  Metro- 
poUtan  Museum  of  Art  in  New  York  Is 
Chairman  of  the  Committee.  Committee 
Sponsor  is  Treasury  Deputy  Secretary 
George  Dixon.  Committee  Coordinator  is 
Grabriel  Rudney  of  the  Treasury  Depart- 
ment. 

The  Committee  is  expected  to  meet 
quarterly.  Meetings  will  be  open  to  the 
public.  Public  notice  of  pending  meetings 
will  be  published  in  the  Federal  Register. 

Members  of  the  Advisory  Committee, 
in  addition  to  Mr.  Dillon,  are: 

William  Aramony  (National  Executive, 
United  Way.  Washington,  D.C). 

Robert  Blendon  (Vice  Preeldent,  Robert 
Wood  Jolinson  Foundation,  Princeton,  Nev 
-Jersey) . 

Kingman  Brewster  (President,  Tale  Uni- 
versity, New  Hayen,  Connecticut) . 
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David  Cohen  (Executive  Direclor,  Common 
Cause.  Washington.  DC.) . 

Leonard  Conway  (President.  Touth  Project, 
Washington.  D.C.  I . 

Bruce  Dayton  (Chairman.  Executive  Com- 
mittee and  Chief  Financial  Officer,  Dayton 
Hud.so!i  Corporation.  Minneapolis,  Minne- 
sota) . 

Pablo  Ei.-sent>er^  (President,  Center  for 
Community  Change.   Wa.shlngton.  D.C). 

John  mer  (Chairman,  Aetna  Life  and 
Casualty  Comi>any,  Hartford.  Connectitcut) . 

Marion  Premont-Smith  (Partner,  Choate, 
Hall  and  Stewart,  Boston.  Mas-sachusetts) . 

Mary  Gardiner  Jones  (President,  National 
Consumers  League,  Washington,  D.C). 

James  Joseph  (President,  Cummins  Er.gir.e 
Foundation,  Columbus,  Indiana) . 

VUma  Martinez  (President,  Mexlcan-.^mer- 
Ican  Legal  Defense  and  Education  Fund.  San 
Francisco,  California). 

Walter  McNerney  (President,  Blue  Cross 
Association,  Chicago,  Illinois) . 

John  Nolan  (Partner,  Miller  and  Cheva- 
lier, Washington,  DC). 

Ernest  Osborne  (President.  Sachem  Fund. 
New  Haven,  Connecticut) . 

Alan  Pifer  (President,  Carnegie  Corpora- 
tion, New  Yorlc,  New  York) . 

George  Romney  (President,  National  Cen- 
ter for  Voluntary  Action,  Washington,  DC). 

WUliam  Matson  Roth,  (President,  San 
Francisco  Museum  of  Art,  San  FYancisco. 
California) . 

Eleanor  Sheldon  (President.  Social  St-ience 
Research  Council,  New  York,  New  York) . 

Leonard  Sllverstein  (Partner,  Sllverstein 
and  Mullens,  Washington,  D.C.) . 

Thomas  Trover  (Partner,  Caplin  and  Drys- 
dale,  Washington.  D.C). 

Wes  TJhlman  (Mayor,  City  of  Seati'.e,  W.ish- 
Ington). 

Paul  Ylvisaker  (Dean.  Harvard  Graduate 
School  of  Education,  Boston,  Massachusetts) . 

H,  J.  Zoffer  (Dean,  Graduate  School  of 
Business,  University  of  Pittsburgh,  Pitts- 
burgh, Pennsylvania). 

George  H.  DrxoN. 
Deputy  Secretary  of  the  Treasury. 
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U.S.A.  AND  ITALY  TO  NEGOTIATE 
REVISED  INCOME  TAX  TREATY 

Announcement 

The  Treasury  Department  today  an- 
nounced that  representatives  of  the 
United  States  and  Italy  will  meet  in 
Rome  during  the  week  of  Februarj'  14. 
1977  to  renegotiate  the  Income  tax  treaty 
between  the  two  countries. 

The  existing  income  tax  treaty  was 
signed  in  1955  and  has  been  in  effect 
since  1956.  During  the  past  20  years, 
many  tax  treaty  concepts  have  been 
modified,  particularly  as  a  result  of  the 
worli  of  the  Fiscal  Committee  of  the  Or- 
ganization for  Economic  Cooperation  and 
Development  (OECD> .  Consequently,  the 
1955  U.S.A. -Italy  treaty  is  now  out- 
moded in  a  number  of  respects.  More- 
over, the  exteiisive  changes  in  Italian  in- 
come tax  law,  effective  in  January  1947. 
raised  doubts  about  the  continued  ap- 
plicability of  the  treaty,  which  has  con- 
tinued in  effect  under  the  terms  of  an  in- 
terim agreement  negotiated  in  Decem- 
ber 1974  pending  renegotiation  of  the 
treaty. 

The  new  treaty  will  be  based  on  the 
draft  U.S.A.  model  Income  tax  treaty 
published  by  the  Treasun-  Department 


on  May  18.  1976  it  will  also  take  into 
account  the  OECD  Model  Draft  as  well 
as  other  recent  treaties  concluded  by  the 
United  States  and  Italy. 

Interested  persons  are  invited  to  sub- 
mit comments  in  writing  by  February 
11,  1977  to  the  Assistant  Secretarj'  for 
Tax  Pohcy.  U.S.  Treasury  Department. 
Room  3108,  Washington,  D,C.  20220. 

Charles  I.  Kingson. 
Acimg  International  Tax  Counsel. 

IFR  Doc .77-^2069  Filed  1-2 1-77; 8: 45  an.; 

INTERSTATE  COMMERCE 
COMMISSION 

[Not.;ce  No    309  \ 
ASSIGNMENT  OF   HEARINGS 

January  18.  1977. 
Cases  assigTied  for  hearing,  postpone- 
ment, cancellation  or  oral  argument 
appear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as- 
signments only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
i:iterested  parties  should  take  appro- 
priate steps  to  insure  that  they  are 
notified  of  cancellation  or  postpone- 
ments of  lieartngs  in  which  they  are 
intei-esied. 

MC  141663,  Robert  E.  Moore,  d.  b  a  Moore 
Trucking  C^ompany,  now  a^^lgned  Febru- 
ary 15,  1977  at  Greensboro,  N.C,  will  be 
held  in  Cotirt  No.  1,  3rd  Floor.  U.S.  Post 
Office  &  Cotirthouse  Building. 

MC  138627  i3ub-No.  11),  Snuthway  Motor 
Xpress.  Inc.,  now  assigned  February  1. 
1977,  at  Kansas  City,  Mo.  is  canceled  and 
application  dismissed. 

MC  142066  (Sub-No,  1),  Theophane  Lawrence 
Schlegal  and  Diana  Oayle  SchJegal  d  Tj  a 
Central  Pacific  Freight  Lines,  now  t>eing 
assigned  March  8,  1977  (1  day)  at  Pori 
Orford,  Oregon,  In  the  City  Hall  CouncU 
Chambers  555  West  20th  Street  and  con- 
tinued to  March  9,  1977  (2  days)  at  Brook- 
ings, Oregon,  In  the  City  Hall  Counc;! 
Chambers,  898  Elk  Drive. 

MC  142134.  Donald  J.  Brjden,  dba  Bryden 
Trucking  now  being  as.signed  March  8. 
1977  (1  day)  at  Seattle.  Washington  in  a 
liearinf:  room  to  be  later  detsignated 

MC  124004  Sub  34.  Richard  Dahn.  Inc  ,  now 
being  assigned  Marcli  15,  1977.  at  the  Office 
of  Interstate  Commerce  Commission, 
Wa.shington,  DC. 

MC  124896  Sub  15,  Williamson  Truck  Lines, 
Inc,  now  being  assigned  March  16.  1977, 
at  the  Office  of  Interstate  Comn.erre  Com- 
mtssio.i,  Washington,  DC. 

MC  103066  Sub  46  Stone  Trucking  Company, 
now  being  assigned  April  6.  1977,  at  the 
Office  of  Interstate  Commerce  Con:::iission. 
Washington,  DC. 

MC  140563  Sub  7,  W.  T.  Myles  Transporta- 
Jion  Co  ,  now  being  as-slgned  March  8.  1977, 
at  the  Office  of  the  Interstate  Commerce 
Commission,   Washington,   DC. 

MC  115311  Sub  195,  J  &  M  Transportation 
Co.,  Inc  .  now  being  as.signed  Februarv  22, 
1977,  at  the  Office  of  the  Interstate  Com- 
merce Commission,  Washington,  D,C. 

MC  124939  (Sub-No.  9»,  Food  Haul,  Inc.,  now 
being  assigned  for  continued  hearing  on 
Pebruarj-  7.  1977,  at  the  Offices  of  the  In- 
terstate Commerce  Conimiscjon,  Washing- 
ton. D  C. 


Ml-"  Ci4  S;;::'-No,  :  V.i;.n,.\vr  PorilanJ 
E\i-  Co  now  a;N-ig;ied  February  14.  1977, 
a:  Portland,  Orep  is  canceled  .Mid  !iT-;ilic:i. 
tion  dismissed 

MC  74321    (Sub-No    123'.  B    F    WftlKer    Ii,i 
now    asf^igned    March    8.    1977     at    Seucle 
Washington    i*   canceled   and   appiusitioi. 
dismis.sed 

MC  U5860  (Sub  ifn,  Dalby  Tran-fer  ni,c 
Storage.  Inc  now  being  assigned  April  2.'< 
19(1  (1  week)  at  Denver,  Colorado  in  a 
hearing  room  to  be  later  designated. 

MC  113658  Sub  11.  Scott  Truck  Line.  Inc  r..  w 
being  assigned  April  20  1977  i3  da\-s  ■  at 
Denver,  Colorado  i;i  a  hearii-.f:  room  to  bf 
later  designated 

MC  142162,  Braleu  Trucking  Cc  .  Inc  now 
being  assigned  April  18.  1977  i2  davs ,  at 
Denver.  Colorado  in  a  heiu-ing  room  to  be 
lat*r  de.slgnated. 

No,  36451,  Colorado  Intrastate  Freight  Rat«* 
and  Charges — 1976,  now  being  assigned 
April  12,  1977  (4  days)  at  Denver.  Colorado 
in  a  he.^r:ng  room  to  be  later  designaitd 

Robert  L.  Oswald. 

Secretari' 

:fk  Dv-.  tt  l",:.;   Filed  1-21-77.8  45  am 


FOURTH    SECTION   APPLICATIONS   FOR 
RELIEF 

Janvary  18,  1977. 

An  application,  as  sunmiarized  below, 
has  been  fijed  requesting  relief  from  the 
requirements  of  Section  4  of  the  Inter- 
state Commerce  Act  to  permit  common 
carriers  named  or  described  in  the  ap- 
plication to  maintain  higher  rates  and 
charges  at  intermediate  points  than 
those  sought  to  be  establLshed  at  more 
distant  points. 

Protests  to  the  granting  of  an  apph- 
cation  must  be  prepared  in  £u;cordance 
with  Rule  40  of  the  General  Rules  of 
Practice  '49  CFR  1100,40  •  and  filed  on 
or  before  Februarj'  8,  1977, 

FSA  No.  43304— Beef  or  Cane  Sugar 
from  Points  in  Washington.  Piled  by 
Trans-Continental  Freight  BureatJ. 
Agent.  <No.  514>,  for  Interested  rail  car- 
riers. Rates  on  sugar,  beet  or  cane,  m 
carloads,  as  described  In  the  application, 
from  Scalley,  Sugar  Spur,  and  Toppenish. 
Washington,  to  points  in  Illinois.  Indi- 
ana. Iowa.  Kentuclcy.  Missouri  and  Wis- 
consin. Grounds  for  relief — Returned 
shipments  and  rate  relationship.  Tariff- 
Supplement  44  to  Trans -Continental 
Freight  Bureau.  Agent,  tariff  2-N.  ICC 
No.  1935.  Rates  are  published  to  become 
effective  on  Pebruarj-  15.  1977. 

FSA  No.  43305— Soj/bcans  and  Related 
Articles  to  SnoKflake.  Arizona  Filed  by 
Trans -Continental  Freight  Bureau . 
Agent,  iNo.  515* ,  for  interested  rail  car- 
riers. Rates  on  soybeans  and  .soybean 
cake  or  meal,  in  bullc,  in  co\ered  hopper 
cars,  as  descnbed  in  the  application, 
from  points  in  Colorado.  Kan.sas.  Louis; - 
ana.  Nebraslia.  Oklahoma  and  Te.xas.  to 
Snow  flake.  Arizona.  Grounds  for  rcliel  — 
Motor  carrier  competition.  Tariff — Sup- 
plement 238  to  Trans-Continent<i! 
Freight  Bureau,  Agent,  tariff  45-N.  ICC. 
No.  1850.  Rates  are  published  to  b'-iome 
effective  on  Pebruarj-  17,  1977 

By  the  Co.iimission. 

Robert  L  Oswail, 
Secretary: 

FP  D      -r  r.i(.  F: >d   :   21-77,8:45  Btr.  I 
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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Public>lealth  Service 

[  42  CFR  Part  101  ] 

CONDITIONAL  PROFESSIONAL 
STANDARDS   REVIEW  ORGANIZATIONS 

Assumption  of  Review  Responsibility 

Notice  is  hereby  given  that  the  As- 
sistant Secretary  for  Health  of  the  De- 
partment of  Health,  Education,  and 
Welfare,  with  the  approval  of  the  Sec- 
retary of  Health.  Education,  and  Wel- 
fare, proposes  to  add  a  new  Subpart  D 
to  Part  101  of  Title  42.  Code  of  Federal 
Regulations. 

Sections  1152(a)  and  1154  of  the  Social 
Security  Act  authorize  the  Secretary  to 
designate  qualified  organizations  as  Pro- 
fessional Standards  Review  Organiza- 
tions (PSROs)  for  a  conditional  period 
not  to  exceed  two  years.  Section  1154(b) 
of  the  Act  authorizes  the  Secretary  to 
require  a  conditional  PSRO  to  perform 
such  duties  and  functions  during  the 
conditional  period  of  that  PSRO,  as  he 
determines  the  organization  Is  capable 
of  performing.  The  purpose  of  the  pro- 
posed Subpart  D  is  to  implement  section 
1154(b)  of  the  Act  by  requiring  all  con- 
ditional PSROs  to  assume  review  re- 
sponsibility on  a  gradually  increasing 
basis  during  the  conditional  period. 
Such  review  responsibility  will  include 
the  authority  to  make  review  deter- 
minations which,  with  respect  to  the 
provision  of  health  care  services  subject 
to  PSRO  review,  will  be  conditions  for 
the  payment  or  denial  of  claims  under 
Medicare  and  Medicaid,  as  specified  in 
new  Subpart  E  of  Part  101.  However, 
pursuant  to  section  1158(a)  of  the  Act, 
PSRO  determinations  will  be  advisory 
for  the  purposes  of  payment  for  Title  V 
Maternal  and  Child  Health  and  Crip- 
pled Children's  programs)  funds. 

Conditional  PSROs  will  assume  review 
responsibility  only  with  regard  to  the 
Issues  oi,  medical  necessity,  quality  and 
lerel  of  care  which  are  specified  In 
clatises  (A),  (B)  and  (C)  of  section 
llS5(a)  (1)  of  the  Act  and  only  in  those 
health  care  institutions  where  they  have 
aaumed  review  responsibility  in  accord 
with  a  timetable  for  phasing-ln  review 
responsibility  which  will  be  approved  by 
the  Secretary.  These  regulations  will  ap- 
ply to  assumption  of  PSRO  review  In  all 
such  health  care  institutions.  Each 
PSRO's  formal  plan  and  the  comments 
of  Medicare  and  Medicaid  fiscal  agents, 
aa  well  as  other  relevant  factors  concem- 
ing  the  PSRO.  will  be  evaluated  by  the 
Secretary  to  determine  if  the  PSRO  is 
capable  of  performing  these  functions 
prior  to  approving  its  assumption  of  such 
responsibilities. 

The  Secretary's  decision  to  have  con- 
ditional PSROs  assume  review  respon- 
sibility is  consistent  with  section  1154(b) 
of  the  Act  and  with  the  legislative  his- 
tory of  the  PSRO  statute  which  states: 

Medicare  and  Medicaid  claims  paying  agen- 
cies wovUd  be  expected  to  abide  by  final 
declslonB  of  the  PSRO  during  this  trial 
period.  Placing  reliance  on  the  PSRO  decl- 
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slon  during  the  trial  period  Is  necessary  to 
permit  accurate  appraisal  of  the  effectiveness 
with  which  the  conditionally  approved 
PSRO  could  be  expected  to  exercise  the  re- 
view function  In  the  absence  of  concurrent 
review  by  others  (Sen.  Rpt.  92-1230,  92  Cong.. 
2d  Sess..  p.  261   (1972)) 

Sections  101.402  and  101.406  of  the 
proposed  Subpart  D  provide  for  a  deter- 
mination of  capability  by  the  Secretary 
at  the  time  of  conditional  designation, 
approval  of  the  PSRO's  phase-in  time- 
table, and  certain  notification  require- 
ments designed  to  Inform  health  care  in- 
stitutions, appropriate  administrative 
agencies  and  the  public  of  the  schedule 
for  assumption  of  review  responsibility  by 
PSROs.  The  PSRO  is  to  develop  adminis- 
trative procedures  under  section  101.405 
necessary  for  coordinating  PSRO  activi- 
ties with  those  of  Medicaid  and  Title  V 
State  agencies.  Medicare  fiscal  agents 
and  health  care  Institutions.  Such  ad- 
ministrative procedures  may  be  incorpo- 
rated in  memoranda  of  understanding  or 
agreements,  at  the  option  of  the  fiscal 
agents  and  institutions,  within  the  time 
period  specified  In  §  101.405.  However,  in 
the  case  of  review  functions  which  are 
to  be  delegated  to  health  care  institutions 
pursuant  to  section  1155(e)  of  the  Social 
Security  Act.  the  Institution  is  required 
to  enter  into  an  agreement  with  the 
PSRO  regarding  the  delegated  review 
functions  and  procedures  before  the  in- 
stitution may  begin  review  under  the  au- 
thority of  the  PSRO.  If  no  agreement  is 
reached  in  this  case,  the  PSRO  is  re- 
quired to  begin  review  in  accordance  with 
applicable  regulations  of  this  Part.  Regu- 
lations which  set  forth  In  detail  the  dele- 
gation of  review  process  will  be  Issued  in 
proposed  form  in  the  near  future. 

The  proposed  regulations  also  provide 
for  monitoring  of  PSRO  activities 
(§  101.409),  and  for  reevaluatlon  of  the 
PSRO's  capability  to  exercise  review  re- 
sponsibility (I  101.410).  Medicare  inter- 
mediaries will  be  routinely  assisting  the 
Secretary,  at  the  request  of  the  Secre- 
tary, by  monitoring  PSRO  review  and 
through  the  performance  of  other  related 
functions.  However,  because  of  the  strong 
financial  interest  which  the  States  have 
in,  assuring  that  an  effective  review  sys- 
tem exists  because  of  the  expenditure  of 
State  funds  under  Title  XIX  of  the  So- 
cial Security  Act,  provision  is  made  under 
§  101.409  for  a  temporary  suspension  of 
PSRO  authority  by  the  Secretary,  pend- 
ing a  full  reevaluatlon  of  PSRO  capa- 
bility, where  the  State  provides  reason- 
able documentation  that  PSRO  deter- 
minations, and  not  other  factors,  have 
had  a  detrimental  impact  either  on  State 
Medicaid  expenditures  or  on  the  quality 
of  care  received  by  Medicaid  patients.  If 
such  a  temporary  suspension  of  PSRO 
authority  is  in  effect,  the  PSRO's  deter- 
minations will  be  only  advisory  to  Medic- 
aid. State  agencies  and  Medicare  fiscal 
agents  for  purposes  of  claims  payment. 
However,  in  order  to  prevent  the  need  for 
reestablishing  utilization  review  com- 
mittees, which  would  be  an  imnecessary 
and  costly  duplication  of  review  during 
a  period  of  only  temporary  suspension  of 
PSRO  authority,  the  provisions  of  Title 

I 


XIX  and  Title  XVIH  relating  to  utiliza- 
tion review  and  control,  physician  certifi- 
cations, and  State  agency  surveys  and 
certifications,  will  be  deemed  to  be  satis- 
fied by  such  advisory  review  by  the  PSRO 
during  the  period  of  suspension. 

Interested  persons  are  invited  to  sub- 
mit written  comments,  suggestions  or  ob- 
jections concerning  Subpart  D  to  the 
E)lrector,  Bureau  of  Quality  Assurance, 
Health  Services  Administration,  Room 
16A-55,  5600  Fishers  Lane,  Rockvllle. 
Maryland  20852,  on  or  before  March  25, 
1977.  All  comments  received  in  timely 
response  to  this  Notice  will  be  considered 
and  will  be  available  for  public  inspec- 
tion in  the  above-named  office  during 
reguar  business  hours. 

It  is  proposed  to  make  Subpart  D  ef- 
fective upon  republication  in  the  Federal 
Registek. 

The  Department  of  Health.  Education, 
and  Welfare  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  prei>aratlon  of  an  In- 
flation Impact  Statement  under  Execu- 
tive Order  11821  and  OMB  Circular 
A-107. 

Dated:  November  18,  1976. 

Theodorz  Cooper. 
Assistant  Secretary  for  Health. 

Approved:  January  11,  1977. 

Marjorie  Lynch, 
Acting  Secretary. 

Subpart  D— Assumption  of  Review  Responsibility 

by  Conditional  PSROs 
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according  to  timetable. 
101.406    Bbtabllabment     of     administrative 
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AT7THc»rnr:  Sees.  1152(a),  1154(b),  U65(a) 
(1),  (2).  1164,  11S5.  Social  Security  Act.  88 
Stat.  1430.  1432,  1433.  1442.  1443.  (42  UJ5.C. 
1430o-l(»),  3(b),  4(a)  (1).  (2),  13,  and  14); 
sec,  1102  of  the  Social  Security  Act,  49  Stat. 
647  as  amended  (42  U.S.C,  1302) 

Subpart  D — Assumption  of  Review 
Responsibility  by  Conditional  PSROs 

§  101.401     Derinitions. 

As  used  In  this  subpart:  (a>  "Act" 
means  the  Social  Security  Act,  as 
amended  (42  UJ3.C.  Chapter  7) . 

(b)  "Conditional  PSRO"  means  a  Pro- 
fessional Standards  Review  Organization 
designated  on  a  conditional  basis  pursu- 
ant to  sections  1152(a>  and  1154  of  the 
Act. 

(c)  "Formal  plan"  means  the  plan  sub- 
mitted to  the  Secretary  prior  to  deslgna- 
tlMi  of  a  conditional  PSRO,  detailing  the 
tasks  necessary  for  the  orderly  assump- 
tion and  implementation  of  the  respon- 
sibilities of  such  conditional  PSRO,  In- 
cliuUng  a  phase- In  timetable. 

(d)  "Review  responsibility"  means  (1) 
the  responsibility  of  a  PSRO  to  perform 
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duties  and  functions  prescribed  under 
Title  XI,  Part  B  of  the  Aet  and  the  regu- 
lations of  this  part  In  accord  with  the 
phase-In  timetable  approved  by  the  Sec- 
retary and  (2)  the  authority  of  a  PSRO 
to  make  determinations  In  specified 
health  care  Institutions  under  sections 
1155(a)  (1)  and  (2)  of  the  Act  which, 
with  respect  to  issues  arising  under  sec- 
tions 1155(a)  (1)  and  (2)  of  the  Act,  are 
conclusive  under  the  Act,  pursuant  to 
section  1158  of  the  Act  and  Subpart  E 
of  this  Part. 

(e)  "Health  care  institution "  means 
an  organization  involved  In  the  delivery 
of  health  care  services  or  items  for  which 
reimbursement  may  be  made  in  whole 
or  in  part  imder  the  Act. 

(f)  "Medicaid  State  agency"  means  an 
agency  which  is  established  or  designat- 
ed under  section  1902(a)(5)  of  the  Act 
to  administer  a  State  plan  to  provide 
medical  assistance  imder  Title  XIX  of 
the  Act, 

(g)  "Medicare  fiscal  agents"  means  In- 
termediaries which  are  parties  to  agree- 
ments entered  Into  by  the  Secretary  pur- 
suant to  section  1816  of  the  Act  and  car- 
riers which  are  parties  to  contracts  en- 
tered into  by  the  Secretary  pursuant  to 
section  1842  of  the  Act. 

(h)  "Phase-in  timetable"  means  a 
schedule,  contained  in  the  PSRO's  for- 
mal plan  and  updated  as  necessary, 
specifying  the  estimated  times  when  a 
conditional  PSRO  will  assume  review 
responsibilities  in  particular  health  care 
Institutions,  whether  such  review  Is  to 
be  performed  by  the  conditional  PSRO 
or  by  a  health  care  institution  under 
delegation  from  the  PSRO  pursuant  to 
section  1155(e)  of  the  Act. 

(I)  "Secretary"  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  oflBcer  or  employee  of  the  De- 
partment of  Health,  Education,  and 
Welfare  to  whom  the  authority  involved 
has  been  delegated. 

(j)  "State  survey  agency"  means  an 
agency  performing  provider  surveys  un- 
der section  1864(a)  of  the  Act. 

(k)  "Title  V  State  8«ency"  means  an 
agency  which  is  established  or  designat- 
ed pursuant  to  section  505(a)  (2)  of  the 
Act  to  administer  the  State  plan  under 
Title  V  of  the  Act. 

§101.402      Evaluation  of  capabilil>. 

At  that  time  that  the  Secretary  reviews 
each  formal  plan  to  determine  whether 
to  designate  an  organization  as  a  condi- 
tional PSRO,  the  Secretary  will  evaluate 
the  capability  of  such  organization  to 
exercise  review  responsibility.  Such  eval- 
uation will  be  based  upon  the  following 
criteria : 

(a)  The  formal  plan  submitted  by  the 
organization  to  the  Secretary; 

<b)  Comments  and  recommendations 
submitted  by  the  appropriate  Medicaid 
and  Title  V  State  agencies  and  Medicare 
fiscal  agents  pursuant  to  the  request  of 
the  Secretary  which  will  be  made  at  the 
time  he  receives  a  formal  plan  for  con- 
ditional designation;  and 

(c)  Other  relevant  factors,  as  deter- 
mined by  the  Secretary. 


§  101.403     Notification     of     designation 
and  capability. 

NotificatloD  to  an  organization  of  the 
determination  of  the  Secretary  as  to 
whether  It  Is  designated  as  a  conditional 
PSRO  will  be  made  In  writing  and  will 
include  notification  of  the  Secretary's 
determination  of  Its  capability  to  exer- 
cise review  responsibility  pursuant  to  its 
approved  formal  plan. 


§  101.404      Asauniplion  of  rc\ie>*  ^«■^|M>n- 
»ibilil>  according  to  tinirlablr. 

A  conditional  PSRO  which  has  been 
found  by  the  Secretary  to  be  cap>able  of 
exercising  review  responsibility  and  has 
been  so  notified  pursuant  to  §  101.403, 
shall  as.'^ume  review  responsibility  in  par- 
ticular health  care  institutions  in  ac- 
cordance with  such  notification  (whether 
review  is  to  be  performed  by  the  PSRO 
or  under  del^ation  from  the  PSRO  by 
ii  review  committee  pursuant  to  section 
1155(6'  » ,  in  accordance  with  its  approved 
phase-in  timetable  and  the  requirements 
of  this  subpart. 

!j    101.10.^       F.^.^ubli^llln^>^t   of   adniiiii»lrn- 
live  pro<-edure». 

<  a  1  Procedures  for  State  Medicaid  and 
Title  V  State  agencies  and  Medicare  fis- 
cal agents — (1)  Development.  Each  con- 
ditional PSRO,  at  least  90  days  prior  to 
the  earliest  date  in  the  conditional 
PSRO's  phase-In  timetable  for  assump- 
tion of  review  functi<Mis  in  any  health 
care  institution,  shall  (i)  dev^op  pro- 
posed administrative  procedures  for  cor- 
relation of  PSRO  activities  with  those  of 
Medicaid  and  Title  V  State  agencies  and 
Medicare  fiscal  agents,  and  (ii)  provide 
copies  of  such  administrative  procedures 
to  the  Secretary  for  review  and  comment 
and  to  the  appropriate  Medicaid  and 
Title  V  State  ageneies.  Medicare  fiscal 
agents  and  State  survey  agency  for  re- 
view and  comment. 

(2)  Content.  The  administrative  pro- 
cedures developed  by  a  PSRO  under 
paragraph  (a)(1)  of  this  section  shall 
include: 

(i)  Procedures  for  informing  such 
agencies  and  agents  of  PSRO  awroval 
or  disapproval  of  health  care  services 
and  it^is; 

(ii)  Other  matters,  consistent  with 
Title  XT,  Part  B  of  the  Act,  which  the 
PSRO  deems  necessary  for  correlation 
of  PSRO  activities  with  those  of  such 
agencies  and  agents. 

(3'  Procedures  for  comment  and 
McTnoranda  of  Understanding.  (D  A 
Medicaid  or  Title  V  State  agency  or 
Medicare  fiscal  agent  may  comment  up<Hi 
the  administrative  procedures  developed 
by  a  conditional  PSRO  under  paragraph 
(a>(l)  of  this  section  within  30  days 
after  receipt  of  such  procedures.  The 
PSRO  shall  consider  any  such  timely 
comments  and  make  such  modifications 
to  its  administrative  procedures  as  the 
conditlOTial  PSRO  deems  appropriate  and 
shall  forward  a  copy  of  such  revised 
procedures  to  the  appropriate  State 
agencies  and  fiscal  agmts. 

(Ii)  If  a  Medicaid  or  Title  V  State 
agency  or  Medicare  fiscal  agent  wishes 
to  incorporate  the  PSRO's  administra- 


tive procedures  into  the  form  of  a  written 
memorandum  of  understanding  with  the 
conditional  PSRO,  the  agoacy  or  agent 
shall  so  notify  the  PSRO.  In  sudi  case, 
the  PSRO  and  the  agency  or  agent  shall 
negotiate  in  good  faith  In  an  effort  to 
reach  written  agreement  on  the  PSRO's 
administrative  procedures. 

(4)   Approval  of  Secretary.  Each  con- 
ditional PSRO.  at  least  30  days  prior  to 
the  date  in  Its  i^iase-ln  timetable  for 
its  first  assumption  of  review  functions 
shall  submit  copies  of  its  administrative 
procedures  (modified  as  appropriate)  or 
a  written  memorandum  of  understand- 
ing to  the  Secretary  for  approval.  The 
appropriate  Medicaid  and  Title  V  State 
agencies  and  Medicare  fiscal  agents  may 
submit  comments  on  the  administrative 
procedures  to  the  Secretary  for  his  con- 
sideration, not  less  than   10  days  prior 
to  the  date  scheduled  for  the  first  as- 
sumption   of    review    funetiCHis.    If    the 
Secretary  does  not  disapprove  the  ad- 
ministrative procedures  or  the  memo- 
randum of  understanding  prior  to  the 
date  in  such  phase-In  timetable  for  the 
first    assumption    of    review    functions, 
then  the  PSRO  shall  utlUae  such  admin- 
istrative procedures  or  memoi-andum  of 
understanding.  If  the  Secretary  disap- 
proves the  administrative  procedures  or 
the  memorandum  of  understanding  ei- 
ther prior  to  or  after  s*ch  date,  the 
Secretary  shall  so  notify  the  PSRO,  and 
the  appropriate  Medicaid  and  Title  V 
State    agencies    and    Medicare    fiscal 
agents,  stating  the  reasons  therefor,  and 
will   require  the  conditional  PSRO   to 
revise  its  administrative  procedures  or 
modify  its  phase-la  timetable  or  both  in 
accordance  with  a  timetable  specified  by 
the  SecretiUTT. 

(5)  Modification.  The  administrative 
procedures  developed  under  paragraphs 
(a)(1)  through  (a)(4)  of  this  section 
may  be  modified,  with  the  approval  of 
the  Secretary,  either:  CI)  By  a  revised 
memorandum  of  tmdePBtcMdtng  between 
the  conditional  PSRO  and  the  appropri- 
ate Medicaid  or  Title  V  State  -agencies 
or  Medicare  fiscal  agents;  or  <ii)  by  the 
conditional  PSRO  after  providing  such 
agencies  or  agents  the  opportimity  for 
comment. 

t6)  Previously  approved  procedures. 
Paragraphs  (a)(1)  through  (a)(4)  of 
this  section  shall  not  apply  in  the  event 
that,  prior  to  the  adoption  of  this  reg- 
ulation, a  conditional  PSRO  <i)  has  al- 
ready assumed  review  responsibility  in 
accordance  with  a  phase-in  timetable 
approved  by  the  Secretary  In  a  health 
care  Institution  and  (Ii)  is  utilizing  sA- 
ministrative  pnx:edures  (including 
memoranda  of  understanding)  between 
the  conditional  PSRO  and  the  appropri- 
ate Medicaid  and  Title  V  State  agencies 
and  Medicare  fiscal  agents  which  have 
been  approved  by  the  Secretary.  How- 
ever, such  previously  adopted  procedures 
may  be  revised  by  the  PSRO  at  any  time 
in  accord  with  paragraphs  (a)  (1) 
through  (a)  (5)  of  this  section. 

(7)  Current  procedures  available.  A 
copy  of  each  set  of  current  administra- 
tive procedures  (including  monoranda 
of  imderstanding)  utilized  by  the  condi- 
tional PSRO  under  this  section  shall  be 
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maintained  by  the  conditional  PSRO  on 
file  and  be  available  for  public  inspection 
in  Its  principal  business  ofHce. 

(b)  Procedures  for  health  care  insti- 
tutions.— (1)  Development  of  procedures 
and  other  requirements  prior  to  initia- 
tion of  PSRO  review.  Prior  to  the  initia- 
tion of  review  in  any  health  care  institu- 
tion, each  PSRO  shall.  In  accordance 
with  applicable  regulations  of  this  part: 

(1)  Notify  such  institution  In  a  timely 
manner  of  the  procedures  and  require- 
ments for  delegation  of  review  functions 
pursuant  to  section  1155  Ce)  of  the  Act 
and  the  factors  and  process  which  the 
PSRO  will  utilize  for  evaluating  the  ca- 
pability of  the  Institutional  review  com- 
mittee to  perform  review  fxmctions.  An 
example  of  the  notification  letter,  includl- 
ing  the  written  evaluation  factors,  shall 
be  submitted  to  the  Secretary  for  his 
approval  prior  to  use: 

(11)  Evaluate  the  capability  of  a  health 
care  institution  which  see)a  to  obtain  a 
delegation  of  PSRO  review  functions; 
and 

(ill)  Develop  models  of  procedures  for 
liie  coordination  of  PSRO  and  institu- 
tional administrative  and  review  activi- 
ties in  (A)  institutions  to  which  all  re- 
view functions  have  been  delegated.  (B) 
Institutions  in  which  review  activities 
are  apportioned  between  the  PSRO  and 
the  institutions,  and  (C>  institutions  in 
vhlch  the  PSRO  performs  all  the  review 
hinctions.  Copies  of  the  models  of  pro- 
cedures shall  be  submitted  to  the  Secre- 
tary for  his  approval  at  least  90  days 
prior  to  the  earliest  date  In  the  PSRO's 
phase-in  timetable  for  the  first  assump- 
tion of  review  functions.  Each  PSRO 
AaU  provide  copies  of  its  approved  ad- 
ministrative and  review  procedures  to  all 
area  health  care  institutions  at  least  60 
days  prior  to  the  earliest  date  when  the 
PSRO  Is  to  assume  review  activities  in 
any  Institution  under  the  approved 
phase-in  timetable. 

(2)  Consultation  with  nondelegated 
iiutitutions.  At  least  45  days  before  the 
conditional  PSRO  assumes  review  re- 
^Mnsibillty  in  any  institution  to  which 
It  does  not  propose  to  delegate  any  of  its 
wvlew  functions,  the  conditional  PSRO 
aball  provide  such  institution  an  oppor- 
tunity for  consultation  regarding  the  ap- 
proved administrative  and  review  proce- 
dures. After  consideration  of  any  com- 
ments made  during  consultation,  the 
PSRO  shall  make  such  modifications  in 
the  administrative  and  review  procedures 
as  the  PSRO  deems  appropriate  for  that 
Institution,  and  may  incorporate  such 
procedures  in  a  written  agreement  with 
the  institution.  However,  such  modifica- 
tions or  agreements  shall  not  be  incon- 
sistent with  the  model  approved  by  the 
Secretary  pursuant  to  paragraph  (b)  (1) 
of  Xtiis  section  and  shall  include  provi- 
sions for  administrative  resolution  of 
disputes  and  such  other  provisions  as  are 
required  in  the  applicable  regulations  of 
this  part. 

(3)  Agreements  toith  delegated  insti- 
tutioju.  Where  a  conditional  PSRO  pro- 
poses to  delegate  all  or  part  of  Its  review 
functions  to  a  health  care  institution,  the 
PSRO  and  the  Institution,  prior  to  such 
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delegatifm,  shall  enter  into  an  agreement 
incorporating  procedures  for  coordina- 
tUm  of  conditional  PSRO  and  institu- 
tional administrative  and  review  activi- 
ties which  are  not  inconsistent  with  the 
procedures  in  the  model  approved  by  the 
Secretary.  Such  agreement  shall  include 
provisions  for  administrative  resolution 
of  disputes  and  such  other  provisions  as 
are  required  in  the  applicable  regulations 
of  this  Part.  Where  such  agreement  can- 
not be  accomplished,  the  PSRO  shall 
initiate  review  in  the  institution  by  the 
date  for  the  assumption  of  review  func- 
tions In  the  institution  by  the  PSRO. 

(4)  Modification.  The  administrative 
procedures  developed  under  paragraphs 
fb)  (1)  through  (b)(3)  of  this  section 
may  be  modified,  with  the  approval  of 
the  Secretary,  either  by  a  revised  agree- 
ment between  the  conditional  PSRO  and 
the  institution,  or  by  the  PSRO  after 
providing  the  institution  with  an  oppor- 
tunity for  comment. 

(5)  Previously  approved  procedures. 
Paragraphs  (b) (1)  through  (b> (4)  of 
tills  section  shall  not  apply  to  adminis- 
trative and  review  procedures  (including 
agreements)  utilized  by  conditional 
PSROs  in  health  care  institutions  which 
were  approved  by  the  Secretary  prior  to 
the  effective  date  of  this  subpart.  How- 
ever, such  previously  adopted  procedures 
may  be  revised  by  the  PSRO  at  any 
time  in  accord  with  subparagraphs  'b) 
(1)  through  (b)  (4)  of  this  section. 

§  101. t06      Notification  prior  to  assump- 
lion  of  review  responsibility. 

(a)  Notice  to  health  care  institutions 
and  public  of  designation  and  timetable. 
Each  conditional  PSRO  which  has  been 
approved  under  §  101.403  shall,  within  30 
days  of  such  notification,  provide  a  copy 
of  its  approved  phase-in  timetable  to 
each  health  care  institution  listed  In  its 
phsise-ln  timetable  and  publish  a  notice 
in  at  least  one  local  newspaper  of  gen- 
eral circulation  in  the  PSRO  area  in- 
dicating (1)  that  the  conditional  PSRO 
has  been  found  capable  by  the  Secretary 
to  exercise  review  responsibility,  as  de- 
fined in  this  subpart,  in  designated 
health  care  institutions  in  the  PSRO 
area,  (2)  that  the  conditional  PSRO  will 
assimie  review  responsibility  according 
to  a  phase-In  timetable  approved  by  the 
Secretary,  which  is  available  for  public 
inspection  in  the  principal  business  oflBce 
of  the  conditional  PSRO,  smd  (3)  that 
the  conditional  PSRO  will  publish  the 
exact  dates  upon  which  it  will  assimie 
review  responsibility  in  particular  insti- 
tutions pursuant  to  paragraph  (c)  of 
this  section. 

(b)  Fiscal  and  survey  agency  notices. 
The  Secretary  will  notify  the  appropri- 
ate Medicaid,  State  survey  and  Title  V 
State  agencies,  and  the  Medicare  fiscal 
agents  of  (1)  the  PSRO's  approved 
phase-in  timetable  at  the  time  of  deslg- 
natic«  of  such  PSRO  and  (2)  any  revi- 
sion in  the  approved  timetable  at  the 
time  the  PSRO  notifies  the  Secretary 
ocf  such  revisions  in  accordance  with 
{  101.407. 

(c)  Notices  of  exact  date  of  assump- 
tion of  resonsibility.  At  least  30  days  prior 


to  assumption  of  review  responsibility  In 
any  health  care  Institution,  whether  such 
review  Is  to  be  performed  by  the  PSRO  or 
by  an  institutional  review  committee, 
each  conditional  PSRO  shall  (1)  publish 
a  notice  in  at  least  one  local  newspaper 
of  general  circulation  in  the  PSRO  area 
of  the  date  on  which  the  conditional 
PSRO  will  assiune  review  responsibility 
and  (2)  notify  the  health  care  institu- 
tion and  the  Secretary  of  such  date.  The 
Secretary  will  in  turn  notify  the  appro- 
priate Medicaid  and  Title  V  State  agen- 
cies and  Medicare  fiscal  agents  when  it 
receives  notification  from  each  PSRO 
pursuant  to  this  paragraph. 

(d)  Notice  required  for  previously  des- 
ignated PSROs.  Conditional  PSROs  des- 
ignated prior  to  the  effective  date  of  this 
subpart  shall,  to  the  extent  they  have  not 
already  complied  with  the  requirements 
of  paragraph  (a)  of  this  section,  within 
30  days  after  the  effective  date  of  this 
Subpart,  notify  health  care  institutions 
and  the  public  in  accordance  with  para- 
graph (a)(1)  of  this  section  that  they 
have  been  found  capable  by  the  Secre- 
tary. Such  notices  shall  also  state  that 
the  conditional  PSRO  has  assumed  re- 
view responsibility  in  accordance  with  a 
phase-in  timetable  approved  by  the  Sec- 
retary, which  is  available  for  public  in- 
spection in  the  prtncifwi  business  office 
of  the  PSRO. 

(e)  Notice  of  delay  in  assumption  of 
responsibility.  (1 )  If  a  conditional  PSRO 
does  not  assure  review  respjonsibillty 
in  accord  with  the  notice  given  in  para- 
graph (c)  of  this  section.  It  shall,  prior 
to  the  date  prescribed  therein,  notify  the 
health  care  institution  involved,  the  ap- 
propriate Medicaid  and  Title  V  State 
agencies  and  Medicare  fiscal  agents  and 
the  Secretary  that  it  is  unable  to  assume 
responsibility  at  such  time  and  state  the 
reasons  for  its  inability  to  do  ao-TTie  pro- 
visions of  Titles  XVm  and  XIX  of  the 
Act  specified  in  Subpart  P  of  this  part 
shall  continue  to  be  appUcable  with  re- 
spect to  such  institution  until  such  time 
as  the  PSRO  assiunes  review  responsi- 
bility in  the  institution. 

(2)  Where  the  Secretary  has  been  no- 
tified pursiiant  to  paragraph  (e)(1)  of 
this  section,  he  will  take  such  action  as 
he  deems  necessary,  which  may  include, 
but  is  not  limited  to,  revision  of  the 
phase-in  timetable  pursuant  to  5  101. 40  7, 
monitoring  arrangements  imder  9  101.- 
409,  or,  reevaluation  of  the  capability  of 
the  PSRO  under  §  101.410. 

§101.107      Revision     of     pIiUM>-in     tinio- 
table, 

(a)  Where  a  conditional  PSRO  an- 
ticipates a  delay  of  more  than  90  days 
in  meeting  the  estimated  date  for  the 
assumption  of  review  responsibility  in 
any  health  care  Institution,  the  condi- 
tional PSRO  shall,  prior  to  such  esti- 
mated date,  notify  the  Secretary  of  such 
anticipated  delay  and  request  a  revision 
in  the  approved  phase-in  timetable  for 
such  conditional  PSRO. 

(b)  "Hie  Secretary  may,  at  any  time 
after  designation,  revise  the  approved 
phase-in  timetable  of  any  conditional 
PSRO,    in   accordance  wltJi   a  re<iuest 
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raider  paragraph  (a)  of  this  sectitm  or 
on  the  basis  of  his  reevaluation  of  the 
capaWlity  of  the  conditional  PSRO  In 
accordance  with  §  101.410. 


§  101.408 
table. 


Public     in.speclion     of     time- 


Each  conditional  PSRO  shall  main- 
tain its  current  approved  phase-in  time- 
table on  file  for  public  inspection  at  the 
principal  business  office  of  the  ctmdi- 
tional  PSRO  during  regular  business 
hours. 


§  101.409      Monitoring. 

(a)  The  Secretary  may  arrange  to 
have  Medicare  fiscal  agents  or  Medicaid 
or  Title  V  State  agencies  assist  him  in 
monitoring  the  activities  of  a  conditional 
PSRO.  Where  such  arrangements  are 
made,  the  conditional  PSRO  shall  take 
all  necessary  and  aiH>ropriate  actions  to 
facilitate  such  monitoring  activities. 

(b)  Where  a  Medicare  fiscal  agent  or 
a  Medicaid  or  Title  V  State  agency  finds, 
in  the  course  of  monitoring  a  conditional 
PSRO,  that  problems  appear  to  exist  in 
the  effectiveness  of  conditional  PSRO  re- 
view, the  fiscal  agent  or  agency  shall  so 
notify  the  conditional  PSRO  and  meet 
with  the  conditional  PSRO  to  discuss 
methods  for  improving  the  effectiveness 
of  conditional  PSRO  review.  The  Medi- 
care fiscal  agent  or  Medicaid  or  Title  V 
State  agency  shall  promptly  notify  the 
Secretary  of  any  serious  problems  re- 
garding the  effectiveness  of  conditional 
PSRO  review,  and  shall  fin^her  notify 
the  Secretary  of  the  results  of  its  meeting 
with  the  conditional  PSRO  to  resolve 
such  problems.  The  Secretary  win  con- 
sider such  information  in  evaluating  the 
need  for  a  reevaluation  of  the  condi- 
tional PSRO's  capability  pursuant  to 
§  101.410.  or  other  appropriate  action. 

(c)  Where,  pursuant  to  paragrsM?h  (b) 
of  this  section,  a  Medicaid  State  agency 
and  conditional  PSRO  have  not  been 
successful  in  resolving  any  problems  re- 
garding  the   appr(H?riateness  of   PSRO 
review,  the  State  may  file  a  written  com- 
plaint   with    the    Secretary    requesting 
either  corrective  action  by  the  Secretary 
or.  where  the  State  believes  the  problems 
have  a  serious  impact  upon  the  admin- 
istration of  the  State  Medicaid  program, 
a  t^uporary  suspei^on  of  the  cmdi- 
tionaJ  PSROs  authority  to  make  deter- 
minations which  are  conclusive  for  pur- 
poses of  payment  under  the  Act.  Pending 
a  reevaluation  of  the  conditional  PSRO's 
capability  pursuant  to  §  101.410,  the  Sec- 
retary   will    temporarily    suspend    such 
PSRO  authority  in  full  or  in  part  as  he 
deems  appropriate  when  the  Secretary 
determines  that  the  State  has  provided 
reasonable     documentation     that     the 
PSRO's  review  determinations,  and  not 
other  factors,  have  caused  either  of  the 
following: 

(1)  A  detrimental  Impact  <mi  State 
Medicaid  expenditures;  or 

(2)  A  detrimental  Impact  on  the  qual- 
ity of  care  received  by  Medicaid  patients. 
Where  a  conditional  PSRO's  auth(»1ty  la 
temporarily  suspended  by  the  Secretary, 
the  PSRO  shall  continue  its  review  ac- 


tivities. During  such  period  of  suspen- 
sion, the  PSRO's  determlnatlMis  shall 
not  be  conclusive  for  purposes  at  pay- 
ment under  the  Act  but  shall  t>e  only 
advisory  to  Medicaid  State  agencies  and 
Medicare  fiscal  agents,  and  the  provi- 
sions of  Titles  XVm  and  XIX  of  the 
Act.  relating  to  utilization  review  and 
control,  physician  certifications,  and 
State  agency  surveys  and  certifications, 
shall  be  deemed  to  be  satisfied. 

§  101.410      Reevaluation  of  capability. 

(a)  Reevaluation  factors.  The  Secre- 
tary may  at  any  time,  ptirsuant  to  sec- 
tion 1154(b)  of  the  Act,  reevaluate  the 
capability  of  a  conditional  PSRO  to  exer- 
cise review  responsibility.  Such  reevalua- 
tion will  be  based  upon : 

(1)  The  progress  of  the  PSRO  in  car- 
rying out  its  formal  plan; 

(2)  Any  comments  «■  recommenda- 
tions submitted  by  Medicaid  or  Title  V 
State  agencies  or  Medicare  fiscal  agents; 
and 

(3>  Other  relevant  factors  as  deter- 
mined by  the  Secretary. 

(b)  Notice  of  tentative  determination 
and  intended  action.  If,  after  such  re- 
evaluation, the  Secretary  has  reason  to 
believe  that  the  conditional  PSRO  is  not 
performing  in  a  satisfactory  manner  the 
duties  and  functions  which  it  was  fotmd 
capable  of  performing,  then  the  Secre- 
tary shall  notify  the  conditional  PSRO 
of  the  grounds  for  such  belief  and  of  the 
action  which  the  Secretary  proposes  to 
take  regarding  the  conditional  PSRO. 
Such  action  may  Include: 

( 1 )  Placing  restrictions  upon  the  exer- 
cise of  review  resr>onsibility  qr  the  per- 
formance of  certain  duties  and  func- 
tions by  the  conditional  PSRO.  including 
revision  of  the  conditional  PSRO's 
phase-in  timetable; 

(2)  Requiring  the  conditional  PSRO 
to  take  corrective  action,  including  the 
acceptance  of  technical  assistance  to  im- 
prove its  performance; 

(3)  Suspending  the  authority  of  the 
PSRO  to  make  cxHJcluslve  determlnatlMis 
pursuant  to  Subpart  E  of  this  part  for 
a  period  of  time.  EKu-tng  such  period  of 
suspension,  the  PSRO  shall  continue  its 
review  activities,  the  PSROs  determina- 
ticsis  shall  not  be  ctmcluslve  for  purposes 
of  paj-ament  under  the  Act  but  shall  be 
only  advisory  to  Medicaid  State  agencies 
and  Medicare  fiscal  agmts.  and  the  pro- 
visions of  Titles  XVm  and  XIX  of  the 
Act,  relating  to  utilization  review  and 
ccmtrol,  physician  certifications  and 
State  agency  siu"veys  and  certifications, 
shall  be  deemed  to  be  satisfied. 

(4)  Terminating  the  agreement  with 
the  conditional  PRSO  upon  90  days 
notice  to  the  PSRO.  piu^uant  to  section 
1154(c)  of  the  Act; 

(5)  Such  other  action  as  the  Secretary 
may  deem  appropriate. 

(c)  Notice  to  fiscal  agencies.  The  Sec- 
retary will,  as  so<m  as  practicable,  notify 
the  appropriate  Medicaid  and  Title  V 
State  agencies  and  Medicare  fiscal 
agents,  and  affected  health  care  institu- 
tions, of  his  belief  imder  paragraph  (b) 
of  this  section  and  any  action  he  intends 
to  take  pursuant   thereto,  and  solicit 


their  comments  on  the  acticn  he  pro- 
poses to  take. 

(d)   Informal   meeting   arid   decision. 
The   notice   to   the   conditional   PRSO 
imder  paragraph  (b)  of  this  section  shall 
offer  the  condltior>al  PSRO  an  opporiiu- 
nity  to  submit  written  material  smd  to 
meet  informally  with  an  ofBcial  desig- 
nated by  the  Secretary  to  show  cause 
why  tlie  action  proposed  by  the  Secretary 
should  not  be  taken.  If  the  conditional 
PSRO  does  not  submit  written  material 
or  request  an  Informal  meeting  within  14 
days    after    receii>t    of    the    Secretary's 
notice,  the  Secretary's  tentative  decision 
shall  become  final  and  he  will  so  notify 
the  PSRO.  Medicaid  and  "Htle  V  agen- 
cies, and  Medicare  fiscal  agent(s).  and 
state  the  basis  tor  his  decision.  If  the 
conditic«ial  PSRO  submits  written  mate- 
rial within  14  days,  the  Secretary  will 
c(xisider  this  material  prior  to  making  a 
final  decision.  If  the  conditional  PSRO 
requests  an  Infcxmal  meeting  within  14 
days   after   receipt   of    the   Secretary's 
notice,  such  a  meeting  will  be  scheduled 
as  soon  as  practicable.  Afto-  such  meet- 
ing, the  official  designated  by  the  Sec- 
retary will  render  promptly  a  recom- 
mmded  decisi<Hi  to  the  Secretary.  The 
Secretary  wiU  adopt,  revise  or  set  aside 
the  recommended  decision  and  will  notify 
the   PSRO,   approiMiate   Medicaid   and 
Title   V  agoicies   and   Medicare  fiscal 
agent(s)  of  such  decisl<m  and  the  basis 
for  such  decision. 
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[  42  CFR  Put  101  ]    ' 

PROFtSSIONAL  STANDARDS  REVIEW 
ORGANIZATIOfIS 

Condusiwe  Effect  of  Detsnninations  on 
Claims  Payment 

Notice  Is  hereby  given  that  the  As- 
sistant Secretary  for  Health  of  the  De- 
pertmoit  of  Health.  EducaUon.  and 
Welfare,  with  the  approval  of  the  Sec- 
retary of  Health.  Education,  and  Wel- 
fare, proposes  to  add  a  new  Subpart  E 
to  Part  101  of  "ntle  42,  Code  erf  Federal 
Regulations. 

The  proposed  SulH>art  E  would  require 
Medicare  fiscal  agents  and  State  Medi- 
caid agencies,  within  their  respective 
areas  of  reeptmsibility,  to  accept  as  con- 
clusive in  insUtuti<»is  in  which  the  PSRO 
has  assumed  review  responsibility,  dis- 
approvals by  a  PSRO  of  health  services 
as  being  medically  imnecessary,  of  in- 
adequate quality  or  provided  at  an  in- 
appropriate level  of  care.  Those  PSRO 
determinations.  In  accordance  with  sec- 
tions 1155  and  1158  of  the  Social  Secu- 
rity Act  (42  UJ3.C.  1320C-4  and  7)  will, 
except  as  provided  in  section  1159  (42 
U.S.C.  1320C-8),  constitute  the  conclu- 
sive determination  on  those  medical  is- 
sues in  connection  with  items  or  serv- 
ices for  which  payment  of  Federal  funds 
may  be  made  under  the  Act. 

As  a  corollary,  the  claims  for  payment 
must  be  accompanied  or  supported  by 
evidence  of  PSRO  review  and  approval. 
routine  certification,  or  other  appro- 
priate actions  by  the  PSRO  Indicating 
that  the  services  have  not  been  dtaap- 
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proved  and  the  payment  agencies  will 
accept  the  PSRO  determinations  on  those 
medical  Issues.  However,  PSItOs  will  not 
review  services  where  the  Secretary  has 
made  a  determination  under  section 
lt62(d)  of  the  Act  to  exclude  services 
rendered  by  a  provider  <w  health  care 
practitioner  from  coverage  under  Title 
XVm  of  the  Act  or  to  terminate  a  pro- 
vider's agreement. 

The  State  Medicaid  agencies  are  also 
beund  by  PSRO  decisions  under  section 
1164  of  the  Act,  which  makes  the  provi- 
sions of  Title  XI,  Part  B,  directly  appli- 
cable to  the  State  Medicaid  plans. 

Subpart  E  thus  represents  a  change  in 
the  general  status  of  utilization  review 
decisions  imder  the  Social  Security  Act, 
since  imlike  the  findings  of  utilization 
review  committees  under  both  the  pres- 
exU  utilization  review  regulations  of 
TiUes  XVm  and  XIX  (20  CFR  405.1035; 
45  CFR  250.20)  and  the  proposed  utlliza- 
tkA  review  regulations  (41  FR  13452, 
13457,  March  30,  1976) ,  the  findings  of 
the  PSROs  will  always  be  conclusive  upon 
Medicare  fiscal  agents  and  Medicaid 
State  agencies. 

Separate  regulations  implementing  the 
provisions  of  section  1158(a)  of  the  Act, 
which  authorizes  payment  of  Federal 
funds  for  services  which  have  been  dis- 
approved by  a  PSRO  when  the  Secretary 
kas  determined  that  the  claimant  Is 
without  fault,  are  under  development  and 
will  be  published  for  public  comment  in 
the  Federal  Reoister. 

Interested  persons  are  invited  to  sub- 
net written  comaientB,  suggestions  or  ob- 
jeoilons'OQDcemlng  Subpart  E  to  the  Dl- 
nctor.  Bureau  of  QuaUty  Assurance, 
Health  Services  Administration,  Room 
16-A-&6.  5600  Ptehers  Lane.  Rockville, 
tterykmd  20852,  on  or  before  March  25, 
1177.  All  coBMKientfl  received  In  timely 
response  to  this  Notice  will  be  considered 
and  will  be  available  for  public  Inspee- 
ttao  In  the  above-named  ofSce  during 
regular  business  hours. 

It  Is  prc^}osed  to  make  Subpart  E  ef- 
fective upon  republication  in  the  Federal 
Rbgister. 

The  Department  of  Health.  Education, 
and  Welfare  has  determined  that  this 
document  does  not  ccmtaln  a  major  pro- 
poeal  requlrtng  preparation  ot  an  Infla- 
tl«a  Impact  Statement  imder  Executive 
Order  11821  and  OMB  Circular  A-107. 

Dated:  November  18, 1976. 

Theodorb  Cooper, 
*        Assistant  Secretary  for  Health. 

Approved:  January  11,  1977. 

Marjoris  Ltncr, 
Acting  Secretary. 

Subpart  E — Conclusiva  Effect  of  PSRO 
DMrminatlon*  on  Claima  Paymant 
Soc* 

101.801     DeflnlUoDJS. 

101.603     PSRO  action  as  condition  of  pay- 
ment of  claims. 

101.603  Effect  of  PSRO  disapproval  ot  serv- 

ices. 

101.604  Effect  of  affirmative  PSRO  determi- 

nations. 
I0t.606    Coverage  determinations. 

AtTTHOEiTT:  Sec.  1164(b),  1186(a)(1),  1158, 
IIM.  Sodal  Secttrlty  Aot.  89  Stat.  1432,  1433. 
1437.  1442;    (42  U.S.C.  1320c  3(b).  4.  7.  13); 


see.  1103,  Social  Security  Act,  40  Stat.  647,  as 
amended  (42  V&C.  1302) 

Sobpart  E — Conclusive  Effect  of  PSRO 
Determinations  on  Claims  Payment 

§  101.501     Definitions. 

As  used  in  this  subpart: 

(a)  "Act"  means  the  Social  Security 
Act,  as  amended  (42  U.S.C.  Chapter  7) . 

(b)  "Review  responslbihty"  means  (1) 
the  responsibility  of  a  PSRO  to  perform 
duties  and  functions  prescribed  imder 
Tltie  XI,  Part  B  of  the  Act  and  the  reg- 
ulations of  this  part  in  accord  with  the 
phase-m  timetable  approved  by  the  Sec- 
retary; and  (2)  the  authority  of  a  PSRO 
to  make  determinations  in  specified 
health  care  Institutions  under  sections 
1155(a)  (1)  and  (2)  of  the  Act  which, 
with  respect  to  issues  arising  imder  sec- 
tiohs  1155(a)  (1)  and  (2)  of  the  Act,  are 
conclusive  under  the  Act,  pursuant  to 
section  1158  of  the  Act  and  this  subpart. 

(c)  "Medicare  fiscal  agents"  means  in- 
termediaries which  are  parties  to  agi-ee- 
ments  entered  Into  by  the  Secretary  pur- 
suant to  section  1816  of  the  Act  and  car- 
riers which  are  parties  to  contracts  en- 
tered into  by  the  Secretary  pursuant  to 
section  1842  of  the  Act. 

(d)  "Medicaid  State  Agency"  means  an 
agency  which  is  established  or  desig- 
nated under  section  1902(a)(5)  of  the 
Act  to  administer  a  State  plan  to  pro- 
vide medical  asistance  under  Title  XIX 
of  the  Act. 

(e)  "PSRO"  means  a  Professional 
Standards  Review  Organization  which  Is 
conditionally  or  unconditionally  desig- 
nated. 

(f)  "Titie  V  State  agency"  means  an 
agency  which  Is  established  or  desig- 
nated pursuant  to  section  505(a)  (2)  of 
the  Act  to  administer  the  State  plan  un- 
der Titie  V  of  the  Act. 

§  101.502      PSRO  ailiuii  as  rondilion  of 
payment. 

No  Federal  funds  appropriated  under 
Tltie  XVin  or  XIX  of  the  Act  shall  be 
used  (directly  or  Indirectly)  for  the  pay- 
ment of  any  claim  for  services  or  items 
provided  to  a  health  care  Institution 
w^ere  a  PSRO  is  exercistog  review  re- 
sponsibility for  such  institution  unless 
(a)  the  claim  for  payment  Is  accompa- 
nied or  supported  by  evidence  of  PSRO 
review  smd  approval,  routtoe  certifica- 
tion, or  other  sipproprlate  action  tadlcat- 
Ing  that  the  services  or  items  have  not 
been  (Tisapproved;  or  (b)  such  services  or 
items  have  been  approved  pursuant  to 
section  1159  and  the  applicable  regula-i 
tlons  of  this  part.  1 

§101.503      Effect   of   PSRO  disapproval! 
I      of  services.  J 

(a)  Except  as  provided  in  section  1159 
of  the  Act  and  the  applicable  regidatiorLs 
of  this  part,  no  Federal  funds  appropri- 
ated under  Tltie  XVm  or  Xrx  of  the 
Act  for  the  provision  of  health  care  serv- 
ices or  items  shall  be  used  (directly  or 
indirectly)  for  the  payment,  imder  such 
titles  or  any  program  established  pur- 
suant thereto,  of  any  claim  for  the  pro- 
vision of  health  care  services  or  items 
(unless  the  Secretary,  pursuant  to  appli- 
cable regulations  of  this  part,  determines 
that  the  claimant  is  without  fault),  if: 


(1)  The  provision  of  such  services  or 
items  is  subject  to  review  by  a  PSRO 
under  Title  XI,  Part  B  of  the  Act; 

(2)  The  PSRO  has  disapproved  of  the 
services  or  items  giving  rise  to  such 
claim;  and 

(3)  The  PSRO  has  notified  the  practi- 
tioner or  provider  who  provided,  or  pro- 
posed to  provide,  such  services  or  items, 
and  the  lndivl<hial  who  re«ehred,  or  was 
proposed  to  receive,  such  services  or 
items,  of  its  disapproval  of  the  provision 
of  such  services  or  items. 

<b)  Wherever  any  PSRO  disapproves 
of  any  health  care  services  or  items,  the 
PSRO  shall,  after  giving  the  notifications 
required  under  paragraph  (a)  of  this 
section,  promptly  notify  the  Medicaid  or 
Title  V  State  agency  or  Medicare  fiscal 
agent  having  responsibility  for  acting 
upon  claims  for  payment  for  or  on  ac- 
count of  such  services  or  items  in  accord- 
ance with  the  regulations  of  this  Part. 

§  101.504     Effort    of   aflfirmalive    PSRO 
dr  terminations. 

Where  a  PSRO  Is  exercising  review 
responsibility,  no  Medicare  fiscal  agent 
or  Medicaid  State  agency  shall  deny  the 
payment  of  Federal  funds  for  a  claim  for 
the  provision  of  health  care  services  or 
items  under  Title  XVlll  or  XIX  of  the 
Act  which  are  subject  to  such  review,  on 
the  grounds  that  such  services  were  not 
medically  necessary,  or  were  not  of  a 
quality  which  meets  professionally  recog- 
nized standards  of  health  care,  or  were 
provided  inappropriately  on  an  inpatient 
basis,  or  could  have  been  provided  more 
economically  to  an  topatient  health  care 
facility  of  a  different  tjije,  unless  such 
services  or  items  have  been  disapproved 
by  the  PSRO  or  disapproved  under  sec- 
tion 1 159  of  the  Act. 

§101.505      Coverage  determinalion^. 

Nothtog  in  this  subpart  shall  be  con- 
strued as  precluding  the  Secretary,  a 
Medicare  fiscal  agent,  or  a  Medicaid 
State  agency,  in  the  proper  exercise  of 
Its  duties  and  functions,  from  reviewtog 
claims  for  benefits  under  THles  XVm 
and  XIX  of  the  Act,  or  from  determtotog 
whether  they  meet  the  coverage  require- 
ments of  such  Titles  XVIIl  and  XIX,  to 
accordance  with  the  Implementtog  regu- 
lations of  Titles  XVIlI  and  XIX  and  the 
applicable  regulations  of  this  Part  pro- 
viding for  the  correlation  of  these  func- 
tions with  those  functlona  of  the  PSRO 
under  Title  XI,  Part  B  of  the  Act. 
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[  42  CFR  Part  101  ] 

PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Correlation  of  Functions  Under  Title  XI, 
Part  B  of  the  Social  Security  Act  With 
Other  Provisions  of  the  Act 

Notice  is  given  that  the  Assistant 
Secretary  for  Health  of  the  Department 
of  Health,  Education,  and  Welfare,  with 
the  approval  of  the  Secretary  of  Health, 
Education,  and  Welfare,  proposes  to  add 
a  new  Subpart  F,  entitled  "Correlation  of 
Functions  Under  Tltie  XI,  Part  B  of  the 
Social  Security  Act  with  Other  Provisions 
of  the  Act." 
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The  purpose  of  the  present  proposal  Is 
to  correlate,  under  section  1165  of  the 
Social  Security  Act  (the  Act),  the  vari- 
ous activities  of  professional  Standards 
Review  Organizations  (PSROs)  with 
those  of  the  Medicare.  Medicaid  and  "nUe 
V  agencies  and  other  organizations  hav- 
ing review-related  functions.  In  some 
cases  this  correlation  will  require  that 
the  PSRO's  activities  replace  those  of 
other  agencies.  For  example,  smce  sec- 
tion 1155(a)  (1)  of  the  Act  provides  that 
each  PSRO  will  assume  exclusive  "re- 
sponsibility" to  Its  area  for  the  review  of 
the  medical  necessity,  quality  and  appro- 
priate level  of  care  of  health  services  and 
items  which  may  be  paid  for  under  the 
Act  "notwithstandtog  any  other  provi- 
sions of  law,"  the  PSRO's  review  activi- 
ties will  replace  the  present  utilization 
renew  activities  of  Title  XVm  and  XIX 
agencies  to  those  institutions  for  which 
a  PSRO  has  assumed  responsibility. 

On  the  other  hand,  to  accord  with 
section  1158  of  the  Act.  PSRO  activities 
will  replace  the  present  claims  payment 
functions  of  Medicare  and  Medicaid 
agencies  only  insofar  as  a  PSRO's  deter- 
minations of  medical  necessity,  quality 
and  level  of  care  will  be  conclusive  with 
regard  to  these  issues.  Pertinent  cover- 
age regulations  and  guld^ines,  such  as 
relate  to  the  number  of  hospital  days 
covered  or  the  reasonableness  of  charges, 
will  conttoue  to  apply  to  payment  deter- 
minations, and  claims  payment  agencies 
will  not  be  precluded  from  rendering 
coverage  and  reimbursement  determina- 
tions with  regard  to  Issues  which  are  not 
the  subject  of  the  PSRO  determtoations. 
Similarly,  physician  certifications  re- 
quired under  Title  XI  will  be  performed 
in  lieu  of  similar  requirements  under 
Tlties  Xvni  and  XIX  of  the  Act,  but 
perttoent  coverage  regulations  and 
guidelines  authorized  under  those  pro- 
visions of  the  Act  will  continue  to  apply 
to  payment  determinations. 

Regulations  are  under  development  re- 
gardtog  the  relationship  of  PSRO  review 
and  physician  certifications  to  physician 
certificatlOTis  made  pursuant  to  section 
1814(h)  of  the  Act  (relating  to  "presumed 
coverage"  of  a  Medicare  beneficiary  to  a 
skilled  nursing  facility).  In  the  toterim. 
Subpart  P  clarifies  that,  as  is  the  case 
with  an  adverse  flndtog  by  a  skilled 
nurstog  facility's  utilization  review  com- 
mittee when  the  care  is  not  subject  to 
PRSO  review,  the  beneficiary  is  not  eli- 
gible for  a  period  of  "presumed  coverage" 
to  a  skilled  nurstog  facility  when  a  PSRO 
determtoes  that  the  skilled  nursing  care 
to  which  the  physician  certifies  is  not 
medically  necessary. 

Survey  and  monitoring  responsibilities 
of  State  survey  agencies  and  claims  pay- 
ment agencies,  to  assure  that  utilization 
review  functions  are  betog  conducted  to 
health  care  tostitutions  to  accordance 
with  section  1861  (k)  of  the  Act  will  no 
longer  be  applicable  under  the  law  where 
PSROs  are  exercistog  review  responsibil- 
ities to  such  institutions. 


PtoaDy.  stace  section  1159(c)  of  the 
Act  provides  for  an  exclusive  hearing 
procedure  on  PSRO  ■Issues,  other  hear- 
tog  procedures  provided  under  the  Act 
on  the  Issues  of  medical  necessity,  quality 
and  appropriate  level  of  care  will  be 
superseded  by  the  procedures  of  section 
1159  of  the  Act. 

It  should  be  noted  that,  stoce  section 
1158  of  the  Act  makes  clear  that  PSRO 
determtoations  are  to  be  advisory  for 
purposes  of  services  provided  under  Titie 
V  of  the  Act,  none  of  the  provisions  of 
Title  V  will  be  superseded  in  health  care 
institutions  where  PSROs  perform 
review  and  both  the  PSRO  and  Titie  V 
review  systems  may  operate  simulta- 
neously. 

It  should  also  be  noted  that  the  cor- 
relation of  PSRO  activities  with  activ- 
ities of  other  agencies  with  respect  to 
particular  tostitutions  will  only  take 
place  at  the  time  PSROs  assume  review 
responsibility  with  regard  to  those  to- 
stitutions. With  respect  to  institutions 
where  PSROs  have  not  yet  begun  to 
function,  the  Medicare  and  Medicaid 
claims  payment  agencies  will  continue  to 
exercise  all  those  functions  required  of 
them  under  the  Act. 

InterestPd  persons  are  tovited  to  sub- 
mit wTitten  comments,  suggestions  or 
objections  concerntog  Subpart  F  to  the 
Director,  Bureau  of  Quality  Assurance, 
Health  Services  Admtoistration,  Room 
16A55,  5600  Fishers  Lane,  Rockville, 
Maryland  20852.  on  or  before  March  25, 
1977.  AH  comments  received  to  ttoiely 
response  will  be  considered  and  will  be 
available  for  public  inspection  to  the 
above-named  office  during  regular  busi- 
ness hours. 

It  is  prop>osed  to  make  Subpart  F  ef- 
fective upon  republication  to  the  Federal 
Register. 

The  Department  of  Health,  Education, 
and  Welfare  has  determtoed  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  E^xecutive 
Order  11821  and  OMB  Circular  A-107. 


1102  of  the  Social  Security  Act,  49  Stat.  647. 
as  amcfuled  (42  UJB.C.  ISOS) . 

Subpart  F — Correlation  of  Functions  Under 
Title  XI,  Part  B  of  the  Social  Security  Act 
With  Other  Provisiorfs  of  ttx  Act 


Dated:  November  18, 1976. 

Theodore  Cooper, 
Assistant  Secretary  for  Health. 

Approved:  January  11, 1977. 

Marjorie  Lynch, 
Acting  Secretary. 

Subpart  F — Correlation  of  Functions  Untftr  THI* 
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with  Title  XVm  functions. 
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with  Title  XIX  functions. 

101.605  Continuation  of  functions  not  as- 

sumed by  PSROs. 

AuTHoarrT:  Sections  1154(b),  H55(a)(l), 
1158,  1164  and  1166  of  the  Social  Security 
Act.  86  Stat.  1432.  1433,  1437.  1442.  and  144S, 
(42  UjS.C.  1320c-3(b).  4.  7,  13,  14);  Section 


§  101.601      Definitions. 

As  used  to  this  subpart: 

(a)  "Act"  means  the  Social  Security 
Act,  as  amended  (42  U.S.C.  Chapter  7). 

(b)  "PSRO"  means  a  Professional 
Standards  Review  Organization  which 
is  conditiotially  or  unconditionally  des- 
ignated. 

(c)  "Review  responslbnity"  means  (1) 
the  responsibility  of  a  PSRO  to  perform 
duties  and  functions  prescribed  under 
Titie  XI,  Part  B  of  the  Act  and  the  regu- 
lations of  this  Part  to  accord  with  the 
phase-to  timetable  approved  by  the  Sec- 
retary and  (2)  the  authority  <rf  •  PSRO 
to  make  determtoations  to  specified 
health  care  tostitutions  under  sections 
1155(a)  (1)  and  (2)  of  the  Act  which, 
with  respect  to  issues  arising  under  sec- 
tions 1155(&)  (1)  and  (3)  of  the  Act. 
are  conclusive  under  the  Act,  pursuant 
to  section  1158  of  the  Act  and  Subpart 
E  of  this  Part. 

(d)  "Health  care  tnstitutiOQ'*  means 
an  organization  tovolved  to  the  delivery 
of  health  care  services  or  items  for  which 
reimbursement  may  be  made  to  whole 
or  to  part  under  the  Act. 

§  101.602     Applicjd>Uity. 

The  provisions  of  this  8uiH>art  shall 
be  appUcable  ooly  to  health  c&re  services 
and  items  provided  by  or  to  those  health 
care  institutions  to  which  a  PSRO. has 

assumed  review  responsibility  to  ac- 
cordance with  the  applicable  provisions 
of  this  Part. 

§  101.603      Correlation  of  Title  XI  funr- 
lioiu  with  Title  XVIII  functions. 

(a)  Utilization  review  actiTHties.  The 
review  activities  of  PSROs  under  section 
1155(a)  of  the  Act  shall  be  to  lieu  of  the 
utilization  review  and  evaluation  activi- 
ties required  of  health  care  institutions 
under  sections  1861(e)(6),  1861(j)(8>. 
1861(j)(12).  1861(k)  and  1865  of  the 
Act. 

(b)  Cer  ft/leaf  tons.  (1)  The  certifica- 
tions made  by  attending  physicians 
under  section  1156(d)  of  the  Act  with 
regard  to  the  issue  of  medical  necessity 
of  health  care  services,  shall  be  to  lieu 
of  the  physician  certifications  required 
under  sections  1814(a)  (2)  (A) .  (B) ,  (C) , 
and  (E),  1814(a)  (3),  and  1835(a)(2)(B) 
of  the  Act.  However,  pertinent  coverage 
regulations  and  guideltoes  authorized 
and  established  pursuant  to  the  provi- 
sions of  titie  XVm  of  the  Act  cited  above 
shall  conttoue  to  apply  to  payment  de- 
termtoations. 

(2)  A  Medicare  beneficiary  is  not  eli- 
gible for  a  period  of  iM-esumed  coverage 
under  section  1814(h)  of  the  Act  when 
a  PSRO  determtoes  that  the  care  speci- 
fied to  section  1814(a)  (2)  (C)  of  the  Act 
is  not  medically  necessary  or  appropri- 
ate. 
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(c)  Payment  determinations  by  Medi- 
care intermediaries  and  carriers.  Deter- 
mAnatiODS  of  PSROs  under  section  1155 
<a)  of  the  Act  with  regard  to  the  medical 
necessity,  quality  and  appropriate  level 
of  oare  of  health  care  services,  shall  be 
^ncliislve  with  regard  to  these  Issues  on 
decisions  of  Medicare  Intermediaries  and 
carriers  under  sections  1814(a)  (4),  1814 
(a) (5) ,  1814(a) (6) .  1862(a)  (1)  and  1862 
(a)  (9)  of  the  Act.  However,  pertinent 
coverage  regulations  and  guidelines  au- 
thorized and  established  pursuant  to  the 
provisions  of  title  XVm  of  the  Act  cited 
above  shall  continue  to  apply  to  payment 
determinations,  and  claims  payment 
agencies  shall  not  be  precluded  from 
roiderlng  coverage  and  reimbursement 
determinations  with  regard  to  Issues 
which  are  not  the  subject  of  such  PSRO 
determinations. 

(d)  Survey,  compliance  and  assistance 
activities.  The  activities  of  PSROs  in 
performing  review  directly  In  health 
care  institutions  under  section  1155(a)  of 
the  Act  and  the  monitoring  activities  of 
PSROs  in  assuring  compliance  with  re- 
quirements of  Title  XT,  Part  B  of  the  Act 
in  health  care  institutions  which  are  del- 
egated review  responsibihties  under  sec- 
tion 1155(e)(1)  of  the  Act  shall  be  in 
Meu  of  the  survey,  compliance  and  as- 
siftance  activities  required  of  State  sur- 
vey agencies  xmder  section  1864(a)  with 
KBpect  to  sections  1861(e)(6).  1861(j) 
(a).1861(j)(12),andl861(k)  of  the  Act, 
and  Intermediaries  and  carriers  imder 
soctlons  1816(b)(1)(B),  and  1842(a)(2) 
(A)  and  (B)  of  the  Act.  The  Secretary 
will    notify    appropriate    State    siurey 
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agencies,  intermediaries,  and  carriers  of 
all  health  care  institutions  for  which  a 
PSRO  has  assumed  review  responsibility, 
(e)  Review  and  appeals  activities. 
Pursuant  to  section  1159(c)  of  the  Act, 
any  reviews  or  appeals  of  PSRO  deter- 
minations provided  uncjer  section  1159 
(a)  and  (b)  of  the  Act  shall  be  in  lieu 
of  appeals  provided  under  sections  1842 
(h)  (3)  (C)  and  1869(b)  of  the  Act  with 
respect  to  the  issues  of  medical  neces- 
sity, quality  and  level  of  care  of  health 
care  services  as  determined  by  such 
PSRO. 

§  101.604      Correlation  of  Title  XI  fun.  - 
tions  \*itli  Title  XIX  funrtions. 

(a>  Review  activities.  The  review  ac- 
tivities of  PSROs  under  section  1155(a) 
of  the  Act  shall  be  in  lieu  of  the  medical, 
utilization  and  in'hependent  professional 
review  activities  required  under  sections 
1902(a) (26),  1902(a) (30),  1902(a) (31), 
1903(g)  (1)  and  1903(i)  (4)  of  the  Act. 

(b)  Certifications.  Certifications  made 
by  attending  physicians  under  section 
1156(d)  of  the  Act  shall  be  in  lieu  of 
physician  certifications  required  under 
section  1903(g)(1)(A)    of  the  Act. 

(c)  Payment  deterviinations.  Deter- 
minations of  PSROs  under  section  1155 
(a)  of  the  Act,  with  regard  to  the  medical 
necessity,  quality  and  appropriate  level 
of  care  of  health  care  services,  shall  be 
ccaiclusive  with  regard  to  these  issues  on 
decisions  of  State  Medicaid  agencies 
under  section  1903(g)  and  1903(1)  (4)  of 
the  Act.  However,  such  PSRO  determina- 
tions shall  not  preclude  appropriate  cov- 
erage determinations  under  the  provi- 


sions of  Title  XIX  of  the  Act  with  regard 
to  issues  which  are  not  the  subject  of 
such  PSRO  determinations. 

(d)  Survey  and  compliance  activities. 
The  activities  of  PSROs  In  performing 
review  directly  in  health  care  institu- 
tions under  section  1155(a)  of  the  Act, 
and  the  monitoring  activities  of  PSRO.s 
in  assuring  compliance  with  the  re- 
quirements of  Title  XI,  Part  B  of  the  Act 
in  health  care  institutions  which  are 
delegated  review  responsibilities  under 
section  1155(e)(1)  of  the  Act,  shall  be 
in  lieu  of  the  validation  procedures  per-' 
formed  by  the  Secretary  under  section 
1903(g)  (2)  of  the  Act  and  the  survey  pro- 
cedures required  of  State  survey  agencies 
under  section    1902(a)  (33;    of   the  Act. 

(e)  Review  and  appeals  activities. 
Pursuant  to  section  1159(c)  of  the  Act, 
any  reviews  or  appeals  of  PSRO  deter- 
minations provided  under  sections  1159 
(a)  and  (b)  of  the  Act  shall  be  in  lieu  of 
fair  hearings  before  State  agencies  pro- 
vided under  section  1902(a)(3)  of  the 
Act  with  respect  to  the  issues  of  medical 
necessity,  quality  and  level  of  care  of 
health  care  services  as  determined  bv 
such  PSRO. 

§   IOL.60.5       Coiilinuation  of  fllll«■t■oll^  Dul 
a-sunu-d  by  I'SKOs. 

Any  of  the  duties  and  functions  of  a 
PSRO  under  Title  XI,  Part  B  of  the  Act 
for  which  responsibility  has  not  been 
assumed  by  a  PSRO  shall  be  performed 
in  the  manner  and  to  the  extent  other- 
wise provided  for  under  the  law. 

[FR  Doc. 77-1950  Piled  l-21-77;8:45  ani) 
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Title  24 — Housing  and  Urban  Development 

CHAPTER  X— FEDERAL  INSURANCE  AD- 
MINISTRATION, DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 

SUBCHAPTER   B — NATIONAL  FLOOD 
INSURANCE  PROGRAM 

[Docket  No.  FI-2642) 

PART   1914 — COMMUNITIES  ELIGIBLE 
FOR  THE  SALE  OF  INSURANCE 

Status  of  Participating  Communities 

•  Purpose.  The  purpose  of  this  notice 
Is  to  list  those  communities  wherein  the 
sale  of  flood  insurance  Is  authorized 
under  the  National  Flood  Insurance  Pro- 
gram (42  n.S.C.  4001-4128).  • 

Insurance  policies  can  be  obtained 
from  any  licensed  property  Insurance 
agent  or  broker  serving  the  eligible  com- 
munity, or  from  the  National  Flood  In- 
surers Association  servicing  company  for 
the  state  (addresses  are  published  at 
i  1912.5.  24  CFR  Part  1912). 


RULES  AND  REGULATIONS 


The  Flood  Disaster  Protection  Act  Oif 
1973  (Pub.  L.  93-234)  requires  the  pur- 
chase of  flood  Insurance  as  a  condition 
of  receiving  any  form  of  Federal  or  Fed- 
erally related  financial  assistance  for  ao- 
quisition  or  construction  purposes  in  a 
flood  plain  area  having  special  hazards 
within  any  community  identified  for  at 
least  one  year  by  the  Secretary  of  Hous- 
ing and  Urban  Development.  The  re- 
quirement applies  to  all  identified  special 
flood  hazard  areas  within  the  United 
States,  and  no  such  flnancial  assistance 
can  legally  be  provided  for  acquisition  or 
construction  except  as  authorized  by  sec- 
tion 202(b)  of  the  Act,  as  amended,  im- 
less  the  community  has  entered  the  pro- 
gram. Accordingly,  for  communities 
listed  under  this  Part  no  such  restriction 
exists,  although  Insurance,  if  required, 
must  be  purchased. 

The  Federal  Insurance  Administrator 
finds  that  delayed  effective  dates  would 


be  contrary  to  the  public  interest.  The 
Administrator  also  finds  that  notice  and 
public  procedure  under  5  U.S.C.  553 <bi 
are  Impracticable  and  unnecessary. 

Section  1914.6  of  Part  1914  of  Sub- 
chapter B  of  Chapter  X  of  Title  24  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  in  alphabetical  sequence  new 
entries  to  the  table.  In  each  entry,  a  com- 
plete chronology  of  effective  dates  ap- 
pears for  each  listed  community.  The 
date  that  appears  in  the  fourth  coliunn 
of  the  table  is  provided  in  order  to 
designate  the  effective  date  of  the  au- 
thorization of  the  sale  of  flood  insurance 
in  the  area  under  the  emergency  or  the 
regular  flood  Insurance  program.  These 
dates  serve  notice  only  for  the  purposes 
of  granting  relief,  and  not  for  the  appli- 
cation of  sanctions,  within  the  meaning 
of  5  U.S.C.  551.  The  entry  reads  as  fol- 
lows : 

§  1914.6      I'i!«t  of  eligible  cumniunilios. 


State 


County 


Location 


Effective  dat«  M  anthorization  of  stale  of  flood     Haiard  area    CommuiMiv 
insurance  for  area  identified  No. 


0«orxia Cherokee  and  Pitkcus...  Nelson,  city  of  ., 

Maine Waahliiston HarriiigtoD,  town  of 

Mfaihlgtn Macomb Utiea,«it7of 

PennsTlvania Lefalgh CoopeNtxus,  borough  of. 

Do Jttttnoa Perry,  township  of. 


Do — -—  Crawford Venango,  townsliipof Illdo 


Jan.  1,  lyTT.  fiiurgency 

do , 

—  .do 

....do 

do 


Apr.   n,lir7.5 
Feb.  21,1975 

17. 1975 

19. 1976 
10, 1975 

May   31, 1974 
June  11,1976 


Oct. 
Nov. 
Jan. 


Alabama _  Caltanan Cullman,  city  of. . 

CoBoeetieut New  Haven. „  Proepe«t,  town  of 

Vtlmmn New  Caetle Delawawi  City,  city  of . 


Feb.  19, 1974,  energeucy;  Jan.  14, 1977,  regular. 
July  1,  1975,  emergency;  Feb.  4, 1977,  regular. 
Dae.  17, 1973,  emergency;  Feb.  16, 1977,  regtUar. 


°«*F'* -  Coltnnbla Oroyot«iTi,city  of..... June  1, 1976,  emergency;  Jan.  28, 1977,  regular 

N«rS!V.';»'iT;r w;_?f;;VA:H";v ?""'^S'y?,'v -. Mar.  l,  me,  emergency;  Jan.  as,  1977,  regular'.. 

Norta  CwoUna New  Brunswick Yaupoa  Beach,  town  of Dec.  19, 1973,  emei^eney;  Feb.  16, 1977,  regular 


Pennsylvania CUnton Lockhawen,  city  of.. 

Do Northumberland..     .   .     Rush,  township  of. . 


Indiana Floyd. 


New  ABwny,  city  of. 


Nov.  17, 1972,  eticrgenpy;  Fi>h.  2. 1977.  regular. 
Nov.  11, 1971,  nmergeniy;  Jan.  28. 1977,  regular. 


D.c.  28,  1976,  sB.spcndi-d;  withdrawn 


J^^ii-" il«.™- ChariesClty  citvof. Dec.  29, 1976,  smspended;  withdrawn. 

IS^^ i^t^^ jy^S'^tK- "^'Xf'-. - Dec.  28, 1976,  s«spended;  wiUidrawn. 

JSSTwV -S^lSST*' B'^S'i^i"*^?^— /  Deo.  29,  m«,  suspended;  withdrawn. 

v35hV?ZiV„V" n^t;; 5*°.S''*.'''  ^^!?^V  of. Dec.  28, 1978,  swpended;  withdrawn. 

JJorth  Carolina Beaufort a. Waahlnf ton,  city  of. Dec.  29, 1976,  stspended;  withdrawn. 

O*"" Cuyahoga Mayfleld,  village  of. Deo.  28,  1976,  suspended;  withdrawn. 

Boutb  Carolina ...  Horry ..  Surfsld*  B^aoh,  town  of.. do 

Teias. Atascosa  and  Bcxiij  . .  .  Lytle,  (Sty  of . 


Deo.  29,  1976,  sH.'jpeiidid;  witlidrawn. 


Aug. 
Juno 
Apr. 
Dec. 
Aug. 
July 
June 
June 
Apr. 
Sept. 
June 

Fob. 

Jan. 

Feb. 

July 

Oct. 

Feb. 

Feb. 

June 

Nov. 

June 

June 

June 

Aug. 

July 


9,1974 

21. 1974 

5. 1974 

19. 1975 

1. 1975 

18. 1975 
28,1974 

25. 1976 
12, 1974 

6, 1974 
18, 1976 

15, 1974 
30, 1976 

2,1977 
16, 1976 
18, 1974 
15, 1974 
20,1973 
18, 1976 
23,1973 
18, 1976 
14, 1974 
25.1976 

2, 1974 
18, 1976 


i:«li;'<ti 
23<W1 4 

26<I6(^ 

42a^: 

42L'444 
421574A 


01020yH 
090151. \ 
100022 H 

130265.^. 
130266A 
370O3OU 

42032SA 
42194311 


180062A 

190128 
220094 
2900.'i0 
3403.W 
370017A 

390116A 

4.501  ll.\ 

4806'C'A 


(Ifatlonal  Plood  Ixwuruioe  Act  of  IMS  (title  xm  of  the  Housing  and     Urban  Development  Act  of  1968) ;  ©ITective  Jan.  28,  1969  (33  PR  17804 
^«  ^J^\',^.*™*°**"*  i*^  ^■**'-  *001-4ia«) ;  and  Secretary's     delegation  of  authority  to  Federal  Insurance  Administrator,  34  FR 


9680,  Fsb.  27,  1969)  as  amebded  89  FR  2787,  Jan.  24 

Issued:  January  10.  1977. 


1974. 
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e  IDocket  No.  Pl-2134) 

PART  1916— CONSULTATION  WITH 
LOCAL  OmCIALS 

I  Final  Flood  Elevation  Dstermlnations  for 
I        Borough  of  Highlands,  New  Jmrsay 

On  August  4,  1976,  at  41  FR  SSSSS. 
Ihe    Federal    Insurance    Administrator 


published  a  notification  of  modification 
of  the  base  <  100-year)  flood  elevations 
In  the  Bdroufi^  of  Highlands,  New  Jersey. 
Since  that  date,  ninety  days  have 
elapsed;  and  the  Federal  Insurance  Ad* 
mlnlstrator  has  evaluated  requests  fc« 
changes  In  the  base  flood  elevations,  and 
after  ccmsultatlon  with  the  Chief  Exec- 


J.  Robert  Hunteh. 

Acting  Federal 
Insurance  Administrator. 


utive  Officer  of  the  community,  has  de- 
termined no  changes  are  necessary. 
Therefore,  the  modified  flood  elevations 
are  effective  as  of  Jime  30,  1976  and 
amend  the  Flood  Insurance  Rate  Map 
which  was  In  effect  prior  to  that  date. 

The  modlflcatl(His  are  pursuant  to  sec- 
tion 206  of  the  Plood  Disaster  Protection 
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Act  of  1973  (Pub.  L.  93-234)  and  are  in 
accordance  with  the  National  Flood  In- 
surance Act  of  1968,  as  amended.  (Title 
xiii  at  the  Housing  and  nrt>an  Develop- 
ment Act  of  1968  Pub.  L.  90-448)  42 
U.S.C.  4001-4128,  and  24  CFR  Part  1916. 

For  rating  purposes,  the  new  commu- 
nity number  is  345297A  and  must  be 
used  for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage- 
ment. In  order  for  the  community  to 
continue  participation  in  the  National 
Flood  Insurance  Program,  the  commu- 
nity must  use  the  final  flood  elevations 
to  carry  out  the  flood  plain  management 
measures  of  the  Program.  These  modified 
elevations  will  also  be  used  to  calcu- 
late the  appropriate  flood  insurance  pre- 
mium rates  for  new  buildings  and  their 
contents  and  for  the  second  layer  of 
insurance  on  existing  buildings  and  con- 
tents. 

TTie  numerous  changes  made  in  the 
base  flood  elevations  on  the  Highlands 
Flood  Insurance  Rate  Map  make  it  ad- 
ministratively infeaslble  to  publish  In 
this  notice  aU  of  the  base  flood  eleva- 
tion changes  contained  on  the  Highlands 
map. 

(National  Plood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  PR 
17804,  November  28,  1968),  as  amended:  (42 
U3.C.  4001-4128):  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  PR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974) 

Issued:  January  4,  1977. 

J.  Robert  Hunter, 
Acting  Federal 
Insurance  Administrator. 

[FR  Doc.77-1766  Filed  1-21-77:8:45  am] 


nity  number  is  375360D  and  must  be  used 
for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage- 
ment. In  order  for  the  community  to  con- 
tinue [>articipation  in  the  National  F^ood 
Insurance  Program,  the  community  must 
use  the  final  fiood  elevations  to  carry  out 
the  flood  plain  management  measures  of 
the  Program.  These  modified  elevations 
vnll  also  be  used  to  calculate  the  ^)pro- 
priate  flood  insurance  premium  rates  for 
new  buildings  and  their  contents  and  for 
the  second  layer  of  insurance  on  existing 
buildings  and  contents. 

The  numerous  changes  made  in  the 
base  flood  elevations  on  the  Winston- 
Salem  Flood  Insurance  Rate  Map  make 
it  administratively  infeaslble  to  publish 
in  this  notice  all  of  the  base  flood  eleva- 
tion changes  contained  on  the  Winston- 
Salem  map. 

(National  Plood  Insurance  .^ct  of  1968  (Title 
xni  of  Housing  and  Urban  Development  .\ct 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended  (42 
T7.S.C.  4001-4128) :  and  Secretary's  delegation 
of  authority  to  F'ederal  Insurance  Adminis- 
traitor.  34  PR  2680,  February  27.  1969.  as 
amended  by  39  PR  2787,  January  24   1974 1 

Issued:  January  4,  1977. 

J.  Robert  Hunter, 
Acting  Federal 
Insurance  Administrator. 

|PR  Doc.77-1767  Filed  1-21-77:3:45  amj 


[Docket  No.  PI-21341 

PART  1916— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Elevation  Determinations  for 
City  of  Winston-Salem,  North  Carolina 

On  August  4,  1976,  at  41  FR  32585,  the 
Federal  Insurance  Administrator  pub- 
lished a  notification  of  modification  of 
the  base  (100-year)  flood  elevations  in 
the  City  of  T^^nston-Salem,  North  Caro- 
lina. Since  that  date,  ninety  days  have 
elapsed;  and  the  Federal  Insurance  Ad- 
ministrator has  evaluated  requests  for 
changes  in  the  base  flood  elevations,  and 
after  cMisultation  with  the  Chief  Execu- 
tive Officer  of  the  cranmunity,  has  deter- 
mined no  changes  are  necessary.  There- 
fore, the  modlfled  fiood  elevations  are  ef- 
fective as  of  June  30,  1976  and  amend 
the  Flood  Insurance  Rate  Map  which 
was  in  effect  prior  to  that  date. 

The  modifications  are  pursuant  to  sec- 
tion 206  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  Lu  93-234)  and  are  in 
accordance  with  the  National  Flood  In- 
surance Act  of  1968,  as  amended,  (Title 
Xin  of  the  Housing  and  Urtian  Develop- 
ment Act  of  1968  Pub.  L.  90-448)  42 
use.  4001-4128,  and  24  Cm  Part  1916. 

For  rating  purposes,  the  new  commu- 


Flood  Insurance  Program,  the  commu- 
nity must  use  the  fijial  fiood  devatlcxis 
to  carry  out  the  flood  plain  manage- 
ment measures  of  the  Program.  These 
modified  elevations  will  also  be  used  to 
calculate  the  appropriate  fiood  insur- 
ance premium  rates  for  new  buildings 
and  their  contents  and  for  the  second 
layer  of  insurance  on  existing  buildings 
and  contents. 

The  numerous  changes  made  in  tlie 
base  flood  elevations  on  the  Tulsa  Flood 
Insurance  Rate  Map  make  it  adminis- 
tratively infeaslble  to  publish  in  this 
notice  all  of  the  base  flood  elevation 
changes  contained  on  the  Tulsa  map. 

(National  Plood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
PR.  17804,  November  28,  1968),  as  amended: 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator  34  PJl.  2680.  February  27. 
1969,  as  amended  by  39  PR.  2787.  January 
24,  1974) 

Issued:  Januar>-  7,  1977. 

J.  Robert  Hunter. 
Acting  Federal 
Insurance  Administrator. 

IFR  Doc   77-1768  Piled  1-21-77:8:45  ami 


[Docket  No.  PI-2145] 

PART  1916— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Elevation  Determinations  for 
the  City  of  Tulsa,  Oidahoma 

On  August  4,  1976,  at  41  FR  32585,  the 
Federal  Insurance  Administrator  pub- 
lished a  notiflcation  of  modification  of 
the  base  (100-year)  fiood  elevations  in 
the  CTity  of  Tulsa.  Oklahoma.  Since  that 
date,  ninety  days  have  elapsed;  and  the 
Fedoal  Insurance  Admintstratior  has 
evaluated  requests  for  changes  in  the 
base  flood  elevations,  and  after  consulta- 
tion with  the  Cliief  Executive  Officer  of 
the  community,  has  determined  no 
changes  are  necessary.  TherefcM^,  the 
modified  flood  elevations  are  effective  as 
of  July  30,  1976  and  amend  the  Flood 
Insurance  Rate  Map  which  was  in  effect 
prior  to  that  date. 

The  modifications  are  pursuant  to  sec- 
tion 206  of  the  Flood  EMsaster  Protec- 
tion Act  of  1973  (Pub.  L.  93-234)  and 
are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as  amend- 
ed, (Title  xm  of  the  Housing  and 
Urban  Development  Act  of  1968  Pub.  L. 
90-448)  42  U.S.C.  4001-4128,  and  24  CFR 
Part  1916. 

For  rating  purposes,  the  new  ccwnmu- 
nity  number  is  405381C  and  must  be 
used  for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage- 
ment. In  order  for  the  community  to 
continue  participation  In  the  National 


[Docket  No.  PI -947] 

PART  1917 — APPEALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND  JU- 
DICIAL REVIEW 

Correction  of  Final  Flood  Elevation  for  the 
Township  of  Lower  Macungie,  Lehigh 
County,  Pennsyhrania 

The  final  notice  published  on  August 
12.  1976,  at  41  FR  34023  in  the  Federal 
Register,  showing  a  Base  Flood  Eleva- 
ticHi  of  311  feet  at  Weidas  MiU  Bridge. 
319  feet  at  Riverdale  Farm  Bridge  and 
333  feet  at  the  Pennsylvania  Turnpike 
(extended),  ^ould  have  been  310  feet, 
318  feet  and  332  feet  respectively.  The 
width  of  the  100-year  fiood  boundary' 
remains  unchanged. 

(National  Plood  Ins\irance  Act  of  1968  (Title 
xni  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28,  1969  (33  FR 
17804,  November  28.  1968),  as  amended  (42 
U.S.C.  4001-4128) ;  and  Secretary's  delegatloa 
of  autbcMity  to  Federal  Insurance  Admlnia- 
trator.  34  PR  2680,  February  37,  1969,  as 
amended  by  39  FR  2787,  January  24.  1974) 

Issued:  January  4.  1977. 

J.  Robert  Hunter, 

Acting  Federal 
Insurance  Administrator. 

(FR  Doc. 77-1 760  Piled  1-21-77:8:45  am] 


[Docket  No.  PI-22771 

PART  1917— APPEALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND  JU- 
DICIAL REVIEW 

Correction  of  the  Final  Flood  Elevation  for 
the  City  of  Leon  Valley,  Bexar  County, 
Texas 

The  final  notice  published  on  Dec«n- 
ber  16,  1976,  at  41  FR  55088  In  the  F^i>- 
ERAL  Register,  only  showed  elevations  In 
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feet  above  Mean  Sea  Level  along  HuelHier 
Creek.  Elevations  (msD  at  various  loca- 
tlODS  akng  additioiial  sources  of  flooding 
are  shown  In  the  table  below: 


ElcTatioii 

&ourc«  b( 

I-ochtior. 

in 

ieet 

floodini; 

alK)Te  mean 

sea 

ICTCl 

Pr»!n  1 

William  Rawher  R'i.. 

83B 

Grass  llill  Dt 

KS 

AidsUr 

806 

Drain  lA 

Reneca  Dr .. 

813 

Kinman  I)r 

823 

Mary  Jamison  l>r 

ma 

Dr»in: . 

Evening  Suo  Ur 

Seneca  Dr._ 

829 

8.51 

Prajii  .1 

Stirrup  Lanp 

834 

Forfst  Meatjow  1  'r 

854 

Forest  Moni  I)r 

86.5 

Forest  Ridse  Dr 

887 

Zwiamora  Cre<  k 

1-410  (sexvioe  ruaJ) 

818 

Bamlera  Kd...  .     .     . 

81fi 

Diain  4 

1-410. 

826 

WuriLa^lc  K<1 

861 

UJS.C.  4001-4128) ;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator, 34  PJl.  2680,  February  27,  1969,  as 
amended  by  39  PJL  2787.  January  24,  1974) 

Issued:  January  4, 1977. 

J.  Robert  Hunter, 

Acting  Federal 
Insurance  Administrator. 

|FR  Ekx-  77-1761  PUed  l-21-77:8;45  am! 


(National  Plood  Insurance  Act  ol  1968  (Title 
zm  of  Housing  and  Urban  Development  Act 
Of  1968).  effective  January  28,  1969  (33  FR, 
17804,  November   28.    IQaBV   as   amended  42 


[Docket  No.  FI-22771 

PART  1917— APPEALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND  JU- 
DICIAL REVIEW 

Correction  of  the  Final  Flood  Elevation  for 
City  of  Conroe,  Montgomery  County,  Texas 

The  final  notice  published  on  EVecem- 
ber  1, 1976,  at  41  FR  42668  In  the  Federal 
Register  shows  the  Base  Flood  Eleva- 
tions at  various  locations,  column  I. 
These  Base  Flood  Elevations  should  be 
corrected  to  reflect  changes  as  shown  in 
column  II. 


Btiuririyf  r!.....|. 


West  Fork,  West 
Brancb  o/ Allit'i'.< 
CiMk. 

Wert  Branch  ol  A!i: 
gator  Creek. 

Live  Oak  Br^:  h 

North  Fork  of 

6t*warta  Cre«k. 
BteTrarts  Creek.. 


r«atum  Braitrb 
Atlipr.ri.r  Tn  1 1 


Elcva 


J-<"  ;;  i«>ll 


iOQ  in  feet  abore  mean  wa 
lf«<>l 


Cb)   I 


(  |i8tr(  x;t.  Full  tii  1  4.'.-.. 
I  iisUitiU:  ."jdf  ol  Wiboii 


t\-!lt'T' 


'  ul  1  4^   iiorin  cros^iiiL' 


I  ■>'iit<.rijue  ot  ?late  lllgliviiiy  IW- 

<  IreeiiWivy  Dr..   

Hilbiif  K<1 

E.TSt  Seiiiiii.ii.s  .-^i.  (eilcudedi 

lipslrciuu  sidp  ot  JE;t>t  Davis  ^t.. 

F  Avo_ .- 

ISilverdal**  Dr.  (fxt#ndtd' 

Airport  Kd ._ 

Kagt  Puiilips  Si . 

Centerfaie  oX  Canwrighi  Kd 

Pacific  i?t... 

North  Tlioinpson  St ... 

•  'ablest,  (extended' 

1-45  ceaterlino 

Santa  f»  RR. 


(d. 

11 

(should  be) 

1 
206 

au3 

I'JU 

I'A 

185 

IK 

M& 

187 

182 

182 

2I« 

218 

m 

188 

17» 

17y 

175 

IX 

108 

167 

181 

193 

188 

188 

■^3.^ 

23.5 

211 

212 

2(« 

203 

ISO 

180 

174 

174 

l»> 

170 

(Nsttonal  Flood  Insurance  Act  of  1968  (Title  XTTT  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  WR  17804.  NoTember  28,  1968).  as  amended  (42  XTJS.C. 
4001-4128):  and  Secretary'*  delegation  of  authority  to  Federal  Insurance  Admlnl.strator,  S4 
PR  a«80,  February  27,  196B,  as  amended  by  39  PR  2787,  January  24,  1974  ) 


Issued:  January  4,  1977. 
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J.  Robert  Hunter. 

Acting  Federal 
Insurance  Administrator. 
1762  Piled  1-21-77:8:45  am] 


PART  1917— APPEALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND  JU- 
DICIAL REVIEW 

Final  Flood  Elevation  for  City  of  Li  verm  ore, 
California 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Plood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448),  42  US.C.  4001- 
4138,  and  24  CFR  Part  1917  t  J1917.10) ) , 
hereby  gives  notice  of  the  final  determi- 


nations of  flood  elevations  for  the  City  of 
Llvermore,  CJallfomla  under  S  1917.8  of 
Title  24  of  the  Code  of  Peda^  Regula- 
tions. 

The  Administrator,  to  whom  the  Sec- 
retary has  delegated  the  statutory  au- 
thority, has  developed  criteria  for  flood 
plain  management  In  flood-prone  areas. 
In  order  to  continue  participation  in  the 
National  Flood  Insurance  Program,  the 
City  must  adopt  flood  plain  management 
measures  that  are  consistent  with  these 
criteria  and  reflect  the  base  flood  eleva- 
tions determined  by  the  Secretary  in  ac- 
cordance with  24  CPR  Part  1910. 

In  accordance  with  Part  1917,  an  op- 
POTtunity  for  the  conununity  or  indi- 
viduals to  appeal  this  determination  to 


or  tiirough  the  community  for  a  period 
of  ninety  (90)  days  has  been  provided. 
Pursuant  to  §1917.8,  no  appeals  were  re- 
ceived from  the  communi^  or  fn»n  in- 
dividuals within  the  community.  There- 
fore, publication  of  this  notice  is  in  com- 
pliance with  §1917.10. 

Final  flood  elevations  (100 -year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing  the 
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detailed  outlines  of  the  flood-prone  areas 
and  the  final  elevatic«is  are  available  for 
review  at  City  Hall,  2550  First  Street. 
Livermore,  California  94550. 

Accordingly,  the  Administrator  has  de- 
termined the  100-year  (i.e..  flood  with 
one  percent  chance  of  annual  occur- 
rence) flood  elevations  as  set  forth 
below : 


Souirp  of  floo;ii!'g 


Location 


F.levai.un  Width   fmrn  slior,l-.iio  or  bar.k   nf 

in  fwi  i^tream    i.faiiiip;   clownslri'aiii'    lo 

alKJve  mi-)»n  lOO-jrr  flood  lioundiiry  vffetl 

sta  level     


Right 


L. 


Arroyo  Moclio Southern  Pacific  RR .. 

South  edge  of  Stanley  Blvd . 

West  edge  of  Holmes  St .. 

Arroyo  Llis  ro,--iia-- ...  West  side  of  Airway  Blvd 

West  edge  of  Bluebell  Dr 

West  edge  of  Heather  Lane 

Along  north  edge  of  Frontage  Kd 

Alliiinoiit  Cruk Along  north  edge  of  Blue  In  11  l>r 

West  edge  of  Vasoo  Rd 

Arroyo  Seco South  side  Highway  iVi 

Lucille  St . 

(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR  17804,  November  28,  1968),  as  amended  (42  U.S.C. 
4001-4128);  and  Secretary's  delegation  of  authority  to  Federal  Insurance  Administrator  54 
FR  2680,  February  27,  1969,  as  amended  by  39  FR  2787,  January  24,  1974.) 


A  '.("1 

411 

■I'.J 

l.lCd 

47J 

('<•) 

.;m 

.51) 

.'■>«)l 

:;o 

.512 

111 

5:1.5 

70 

.'>!  «  1 

>>»'.) 

.'..'fi 

'.'Ill 

,5i  HI 

til 

i:<i 

U 

4') 


r-.i 
'.11 

0 


Issued:  December  16.  1976. 


Howard  B.  Clark. 

Acting  Federal 
Insurance  Administrator. 


[PRDoc.77-1763  Filed  1-21-77:8.45  am] 


[Docket  No.  FI-2322] 

PART  1917 — ^APPEALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND  JU- 
DICIAL REVIEW 

Final  Flood  Elevation  for  City  of  Fullerton, 
California 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  K  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (51917.10)). 
hereby  gives  notice  of  the  final  determi- 
nations of  flood  elevations  for  the  City  of 
Fullerton,  (California  under  §  1917.8  of 
Title  24  of  the  Code  of  Federal  Regula- 
tions. 

The  Administrator,  to  whom  the  Sec- 
retary has  delegated  the  statutory  au- 
thority, has  developed  criteria  for  flood 
plctin  management  in  flood-prone  areas. 
In  order  to  continue  participation  in  the 
National  Flood  Insurance  Program,  the 
City  must  adopt  flood  plain  manage- 
ment measures  that  are  consistoit  with 
these  criteria  and  reflect  the  base  flood 
elevations  determined  by  the  Secretary 
in  accordance  with  24  CFR  Part  1910. 


In  accordance  with  Part  1917,  an  op- 
portunity for  the  community  or  individ- 
uals to  appeal  this  determination  to  or 
through  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided.  Pur- 
suant to  §1917.8,  no  appeals  were  re- 
ceived from  the  community  or  from  in- 
dividuals within  the  community.  There- 
fore, publication  of  this  notice  is  in  com- 
pliance with  §1917.10. 

Pinal  flood  elevations  (100 -year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing  the 
detailed  outlines  of  the  flood -prone  aresis 
and  the  final  elevations  are  available  for 
review  at  City  Hall,  303  West  Common- 
wealth, Fullerton,  California  92632. 

Accordingly,  the  Administrator  has  de- 
termined the  100-year  (I.e.,  flood  with 
one  percent  chance  of  annual  occur- 
rence) flood  elevations  as  set  forth 
below : 


Source  of 
flooding 


LfK'St  ion 


Depth  in 

feet  above 

mean  sea 

level 


Sheet  flooding.. 


. .  Numerous  small  areas    Up  to  3  ft. 
throughout  the  city. 


(National  Flood  Insurancs  Act  of  1988  (Title 
xm  of  Housing  and  Urban  Development  Act 


426 


of  19681,  effective  January  28,  1969  (S3  FR 
17804,  November  28,  1968),  as  amended;  (42 
U.S.C.  4001-4128);  apd  Secretary's  delegation 
of  authority  to  F^eral  Insurance  Admin- 
istrator 34  FR  2680,  Febrxiary  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued;  December  16,  1976. 

Howard  B.  Clark. 
Acting  Federal 
Insurance  Administrator. 

[FR  Doo  77-1764  FUed  1-21-77:8:45  am] 


(Docket  No.  FI-22961 

PART  1917 — APf»EALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND  JU- 
DICIAL REVIEW 

Final  Flood  Elevation  for  City  of  Eureka, 
Missouri 

The  Federal  Insurance  Administrator, 
in  a<;cordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xin  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  ( §  1917.10) ) , 
hereby  gives  notice  of  the  final  deter- 
minations of  flood  elevations  for  the  City 
of  Eureka,  Missouri  imder  §  1917.8  of 
Title  24  of  the  Code  of  Federal  Regula- 
tions. 

The  Administrator,  to  whom  the  Sec- 
retary has  delegated  the  statutory  au- 
thority, has  developed  criteria  for  flood 
plain  management  in  flood-prone  areas. 
In  order  to  continue  participation  in 
the  National  Flood  Insurance  Program, 
the  City  must  adopt  flood  plain  manage- 
ment measures  that  are  consistent  with 
these  criteria  and  reflect  the  base  flood 
elevations  determined  by  the  Secretary 
in  accordance  with  24  CFR  Part  1910. 

In  accordance  with  Part  1917,  an  op- 
portunity for  the  community  or  Individ- 
uals to  appeal  this  determination  t»  or 
through  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided.  Pur- 
suant to  §  1917.8,  no  appeals  were  re- 
ceived from  the  community  or  from  In- 
dividuals within  the  community.  There- 
fore, publication  of  this  notice  is  in  com- 
pliance with  §  1917.10. 

P'inal  flood  elevations  (100 -year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing  the 
detailed  outlines  of  the  fiood-prone  areas 
and  the  final  elevati(Mis  are  available  for 
review  at  City  Hall,  106  South  Central 
Avenue,  Eurdm,  Missouri  63025. 

Accordingly,  the  Administrator  has  de- 
termined the  100-year  <i.e.,  flood  with 
one  parent  chance  of  annual  occur- 
rence) flood  elevations  as  set  forth 
below: 
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lULES  AND  KEGUtATIONS 


■MrMerieoOnc 

LOC»4lOD 

wmUr^i 

X»fr>Mdk« 

B1|M 

L« 

CaifleCr«ek._ Forby  Bd,  Ml J«2  (ertendeil) 

BtaU  BsBte  M» 

lfanm#e  R!tm' North  Faoifle  BR.  bridge  (dovnxtreani 

side). 
Vtet  Cr<rk                       Stonebride*  Dr.  (extended  across  South 
Padfle  RR.  tracks;. 
BdldHiURd 


*73 
442 
444 

452 

4.'.2 


lao 

250 


1,450 


r> 


t.uo 

T50 
800 


■  Outad*  corixtf&te  limits. 
(national  Flood  Iiisuraiuse  Act  of  1968  (Title  XIU  of  Houstng  and  U^ban  Development  Act 
Of  1088),  effecUve  January  28,  1999  (S3  FB  17804,  November  38,  1968).  as  amended  (43  UJS.C. 
4(X>1-4138) ;  and  Secretary's  delegation  of  authority  to  Federal  Insmttnce  Administrator,  34 
FR  aeao,  February  37,  1969,  as  amended  by  39  PR  2787,  January  24,  U74  ) 


Issued:  December  21,  1976 


Howard  B.  CTlark, 

Actino  Federal 
Insurance  Administrator. 


E  F  R  rX'C 


[Docket  No.  PI- 2301] 


; 765  Piled  1- 21-77,8. 45  am] 


PART  1917— APPEALS  FROM  FLOOD 
ELEVATION  DETERMINATION  AND  JU- 
DICIAL REVIEW 

Final  Flood  Elevation  for  County  of 
Waupaca,  Wisconsin 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Hood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Hcusbi^r  and  Urban  Development  Act  of 
19«8  (Pub.  L.  90-448).  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.10) ) , 
hereby  gives  notice  of  the  final  deter- 
minations of  flood  elevations  for  Wau- 
paca County,  Wisconsin  under  §  1917.8  of 
Title  24  of  the  Code  of  Federal  Regula- 
tions. 

The  Administrator,  to  whom  the  Secre- 
tary has  ddegated  the  statutory  author- 
ity, bas  developed  criteria  for  flood  plain 
management  in  flood-prone  areas.  In 
order  to  continue  participation  in  the 
National  Flood  Insurance  Program,  the 


County  must  adopt  flood  plain  manage- 
ment measures  that  are  consistent  with 
these  criteria  and  veflect  the  base  flood 
elevations  determined  by  the  Secretary 
in  accordance  with  24  CFR  Part  1910. 

In  acc(M-dance  with  Part  1917,  an  oi>- 
portunity  for  the  community  or  individ- 
uals to  appeal  this  determination  to  or 
through  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided. 
Pursuant  to  §  1917.8,  no  appeals  were 
received  from  the  community  or  from 
individuals  within  the  community. 
Therefore,  publication  of  this  notice  is 
in  compliance  with  §  1917.10. 

Final  flood  elevations  (100-year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing  the 
detailed  outlines  of  the  flood -prone  areas 
and  the  final  elevations  are  available  for 
review  at  Waupaca  County,  109  South 
Main  Street,  Waupaca,  WisoHisln  54981. 

Accordingly,  the  Administrator  has 
determined  the  100-year  (I.e.,  flood  with 
one  percent  chance  of  a^nn^i^i  occur- 
rence) flood  elevations  as  set  forth 
belorw: 


Boart*  o?  Rooding 


Locftlion 


Eleration  Width  from  shoreline  or  bank  ot 

In  feet  stream   (lacing  downstreeun)  ta 

•b«««si»n  MX>fT  flood  boondarr  (feet) 
■eakvel 


Sight 
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Beath  Branch  Litti« 

Wotf  River. 
CiTstal  River 


Waninca  Kittr 

WoK  River 

Pigeon  Bivt-r.. 
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Shadow  Rd 

Weyauw?ga    eorporaic    Linils    idown- 

stream). 

'lOOlineaailroad  bridfc. .,     „ 

A  centeiline  extended  vest  from  Strn- 

brook  Rd. 
.'Vttlon  Brie  Ix  fwfi  n  l.ind  sees.  21  and  22_ 
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KX 

rs'j 
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X 
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(National  Flood  Insurance  Act  of  1968  (TlUe 
Zm  of  Housing  and  Urban.  Development  Act 
at  1968),  eSective  January  28,  1989  (33  FR 
17804,  November  28,  1968),  as  amended;  (42 
U.S.C.  4001-4128) ;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969,  ae 
amended  by  39  PR  2787.  January  24.   1974  ) 


Issued:  December 21, 1976. 

Howard  B.  Clark. 
Acting  Federal 
Insurance  Administrator. 

|FR  Doc.77-1709  FUed   1-21-77;8:4B  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Insurance  Administration 

[24  CFR  Part  1917] 

[Docket  No.  FI-26861 

APPEALS   FROM   FLOOD   ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Ferguson,  Missottri 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title  XIIL 
of  the  Housing  and  Urban  Development 
Act  of  1968  Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  C7FR  Part  1917 
(§  1917.4(a)).  hereby  gives  notice  of  his 
proposed  determinations  of  flood  eleva- 
tions for  the  City  of  Ferguson,  MissourL 

Under  these  Acts,  ttie  Administrator, 
to  whom  the  Secretary  has  delegated 
the  statutory  authority,  must  develop 
criteria  for  flood  plain  management  In 
identified  flood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  City  of  Ferguson 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Prc^xjsed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  Information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at 
City  Hall.  110  Church  Street,  Ferguson, 
Missouri  63135. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Charles  H.  Grimm, 
110  CThurch  Street,  Ferguson,  Missouri 
63135.  The  period  for  c<Mnment  will  be 
ninety  days  foDowlng  the  second  pub- 
lication ci  this  notice  In  a  newspaper 
of  local  circulatlcxi  In  the  abo>ve-named 
commimlty. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


PdUTCe  of 

flooding 


Location 


Elevation 

In  feet 

above  mean 

•ea  level 


Haliup  Creek Oleo  Owen  Ave 463 

West  Florissant  Rd 4fl9 

Wabash  RR 477 

Bermuda  Dr .  tgR 

Wabash  RR .  484 

Florissant  Rd 489 

FprfTuwn  Park        Hiichinont  Dr 480 

Branch.  Foreetwood  Dr 484 

rhambers  Rd 511 

Averill  Rd 512 

Roberts  Rd f,Jt 

Pall  Creek Elkan  Dr... 49,3 

Woodstock  Rd 497 

Ferpiifson  Branch-   Paol  8t 48B 

Adams  St 491 

Walwsh  RR sn\ 

Church  Bt 803 

Darst  Rd 511 

(Chambers  Rd 517 

Roy»l  Rd .S90 

ThorouEhman  Rd 521 

Robert  Dr 528 

SwttDr 637 


PROPOSED  RULES 

Act  of  1968) ,  ttffecUTO  January  28.  1989  (S3 
FR  17804.  November  3S,  1968).  aa  amesMle<t 
(43  VSX}.  4001-4138):  and  Secretuy^  <lal»- 
gatloa  of  authority  to  Federal  InsoraDoa 
Administrator  94  m  3680,  FMiraary  37.  1900. 
aa  amended  by  89  FB  3787,  Jantiaiy  M,  1974) 

Issued:  November  1,  1978. 

J.  ROBXRT  HtmrxR, 
Acting  Federal 
Insurojice  Administrator. 
[PR  Doc  77-1744  FUed  1-21-T7;8:4B  am] 


[24  CFR  Part  1917] 

[Docket  No.  FI-3657] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Village  of  Itasca,  Du  Page  County, 
Illinois 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  ot  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448).  42  UJS.C.  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Village  of  Itasca,  Du  Page  County, 
Illinois. 

Under  these  Acts,  the  Administrator, 
to  whMn  the  Secretary  hsis  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  Village  must  adopt 
flood  plain  management  measures  that 
are  consistent  with  the  flood  elevations 
determined  by  the  Secretary. 

Proposed  fiood  elevations  (100-year 
fiood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  infonnation  show- 
ing the  detailed  outlines  of  the  fiood- 
prone  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  at  the 
Village  Hall,  100  North  Walnut  Street. 
Itasca. 

Any  person  having  knowledge.  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  deteminations  should  immedi- 
ately notify  Mr.  William  P.  E^?e^ham. 
President  of  the  Board  of  Trustees,  100 
North  Walnut  Street,  Itasca.  The  period 
for  comment  wUI  be  ninety  days  follow- 
ing the  second  publication  of  tliis  notice 
In  a  newspaper  of  local  circulation  In  the 
above-named  community. 

TTie  proposed  100-year  Flood  Eleva- 
tions are: 


(National  Flood  Zncoranoe  Act  of  1968  (TKic 
xm   of   Stouslng    and   Urban    Development 


Ponrceof 
flooding 

Ixjcaiion 

Elevatloo 

inieet 

above  mean 

natorei 

Bpring  Brook... 

.  RohlwtagRd 

VaOur  Rd 

an 

Walnut  Ave__._.. 

688 

en 

BaltCrwk 

Meacham  CnA. 

.  ThonidalaAva 

Industiial  Rd. 
(eitendedl. 

•B 
«1 

7U 

Devon  Ave. 
tributary. 

Corpofato  limita 

(DvtqdAv*.) 
Pierce  B4 

7M 

4269 

(national  Flood  Insurance  Act  of  1968  (Title 
zm  ot  Hmirrtng  and  Urban  Development  Act 
ot  1988).  eSectlTe  Jantiary  38,  1909  (33  FR 
17804.  Honmber  38.  1968).  aa  amended  (43 
njB.a  4001-4138):  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
mlntetrator  34  FB  3680,  FetH^iary  37,  1969. 
as  amended  by  39  FB  3787.  January  34.  1974  ) 

Issued:  January  4, 1977. 

J.  Robert  Hunter. 
Acting  Federal 
Insurance  Administrator. 

[FR  Doc  77-1745  FUed  1-21-77.8:45  am^ 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-2578] 

APPEALS   FROM   FLOOD   ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  City  of  Brighton,  Colorado;  Correction 

The  name  and  address  of  the  Mayor 
of  the  City  of  Brighton,  Colorado  in  the 
notice  published  on  December  30,  1976 
at  41  FR  56960  in  the  Federal  Register 
should  be  corrected  as  follows:  Mayor 
Guy  R.  Sanders,  Municipal  Building,  365 
Main  Street,  Brighton.  Colorado  80601 

(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FJl 
17804,  November  28,  1968),  as  amended;  (42 
V£.C.  4001-4128);  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FB.  2680.  February  27.  1969.  a.'^ 
amended  by  39  FB.  2787.  January  24.  1974) 

Issued :  December  27, 1976. 

Howard  B.  Clark. 

Acting  Federal 
Insurance  Administrator. 

[FR  Doc  77-1746  Filed  1-21-77:8:45  am  1 


[24  CFR  Part  1917] 

[Docket  No.  FI-2651  ] 

APPEALS  FROM   FLOOD   ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Town  of  Gorham,  Ontario  County, 
New  York 

The  Federal  Insurance  Adminiiitrator. 
In  accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XITT  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  (42  U.S.C.  4001- 
4128).  and  24  CFR  Part  1917  (§  1917.4 
(a) )  hereby  gives  notice  of  his  proposed 
detenninations  of  flood  elevations  for  the 
Town  of  Gorham,  Ontario  County.  New 
York. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  fiood  plain  management  in 
klenttfied  flood  hasard  areas.  In  order  to 
participate  in  the  National  flood  Insur- 
ance Program,  the  Town  most  adopt 
flood  plain  management  measures  that 
are  consistent  with  the  flood  elevations 
determined  by  the  Secretary. 

Pit^Toaed  flood  elevations  (lOO-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  Information  show- 


FEDERAL   REGiSTER,   VOL.    43,    NO.    15— MONDAY,   JANUAtY   34,    1977 


FEDERAL   REOIS1ER,    VOL.    47,    NO.    IS — MONDAY,   JANUAIV   24,    1977 


4270 

ing  the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  the 
erttrance  to  Town  Hall  on  the  bulletin 
board.  South  Street.  Gorham.  New  York. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  imme- 
diately notify  Mr.  Robert  Watkins,  Town 
Supervisor  of  Gorham.  R.D.  1.  P.O.  Box 
108.  D.  Stanley,  New  York  14561.  The 
period  for  comment  will  be  ninety  days 
following  the  second  publication  of  this 
notice  in  a  newspaper  of  local  circula- 
tion in  the  above-named  community. 

Tlie  proposed  100-year  Flood  Eleva- 
tions are : 


lloniliii;: 
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(National  Flood  Insurance  Act  of  1968  (Title 
TTTfT  ol  Housing  and  Uroan  Development  Act 
of  1968).  effective  January  28.  1969  (33  PR 
17804.  Novemaber  28,  1968).  as  amended:  (42 
UJ5.C.  40014128):  and  Secretary's  delegation 
Of  authority  to  Federal  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969.  a-s 
amended  by  30  FR  2787.  January  24.  1971) 

Issued:  January  4.  1977. 

J.  RoDERT  Hunter, 
j  Acting  Federal 

'  Insurance  Administrator. 

(PR  Doc.77   1747  Piled  1-21-77:8:45  ami 

I  


[  24  CFR  Part  1917] 

'  I  Docket  No.  FI-26521 

APPEALS   FROM    FLOOD   ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Village  of  Lloyd  Harbor,  Suffolk  Coun- 
ty, New  York 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448).  42  U.S.C.  4001- 
4138,  and  24  CFR  Part  1917  (§  1917.4(a) ) 
heteby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the  Vil- 
Ihas  of  Uoyd  Harbor,  Suffolk  County, 
New  York. 

ITnder  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  In  Identifled 
flood  hazard  areas.  In  order  to  partici- 
pate in  the  National  Flood  Insurance 
Pr«gram.  the  Village  must  adopt  flood 
plain  management  measures  Uiat  are 
c<Mslstent  with  the  flood  elevations  de- 
tervnlned  by  the  Secretary. 


PROPOSED  RUIES 


Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  Information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vaitions  are  available  for  review  at  the 
Village  Hall.  32  Middle  Hollow  Road. 
Huntingdon,  New  York. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  William  H.  Miller.  32 
Middle  Hollow  Road.  Huntingdon,  New 
York  11743.  The  period  for  comment  will 
be  ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspaper  of 
local  circulation  in  the  above-named 
community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


tions.  Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  .at  the 
Town  Clerk's  oCQce  on  the  bulletin  board. 
200  Howell  Avenue.  Riverhead.  New 
York. 

Any  person  having  knowledge.  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mr.  Allen  M.  Smith.  Town 
Supervisor  of  Riverhead.  200  Howell 
Avenue.  Riverhead.  New  York  11901.  The 
period  for  comment  w-ill  be  ninety  days 
following  the  second  publication  of  this 
notice  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

The  proposed  100-year  Flood  Sleva- 
tions  are: 


llllfMlillU' 
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2 


(Nation-.U  Flood  Insurance  Act  of  1968  (Title 
XTlI  of  Housing  and  Urban  Development  Act 
of  19681.  effective  January  28.  1969  (33  PR 
17804.  November  28.  1968).  as  amended:  (42 
U  3.C.  4001^128):  and  Secretary's  delegation 
of  Buthnrity  to  Federal  Insurance  Admlnlc- 
traJtor  34  FR  2680.  February  27.  1969.  Bs 
amende^,  by  39  FR  2787,  January  24,   1974) 

Issued:  January  4.  1977.  1 

J.  Robert  Hunter,         " 

Acting  Federal 

Insurance  Administrator. 
1 
',|PRDoc.77-1748FUed  1-21-77:8:45  am] 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-26531 

APPEALS   FROM    FLOOD    ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Town  of  Riverhead,  Suffolk  County, 
New  York 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
19«8  Pub.  L.  90-448) .  42  U.S.C.  4001-4128. 
and  24  CFR  Part  1917  (§  1917.4(a)) 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the 
Town  of  Riverhead.  Suffolk  County,  New 
York.* 

Under  these  Acts,  the  Administrator,  to 
whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  In  identified 
flood  hazard  areas.  In  order  to  partici- 
pate In  the  National  Flood  Insurance 
Pr<>gram.  the  Town  must  adopt  flood 
plain  management  measures  that  are 
consistent  with  the  flood  elevations  de- 
teimlned  by  the  Secretary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 


.Qnnrrc  of 
lluridilig 


Location 


Elevation 

in  foot 

above  niefin 

sea  level 


Lone  Island 

Sound. 
Peoonir  River 

estuary. 

Ciroat  Peconic 
Bav  (Flanders 
Bay). 


EiUirf  coasstliue. 


Graneatel  Park  lo 
Indian  Island 
County  Park. 

Entire  coastline 


11 

g 


(National  Flood  Insurance  Act  of  1968  (Title 
XTII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  Jatiuary  28.  1969  (33 
FR  17804,  November  28.  1968),  as  amended: 
(42  U.S.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance  Ad- 
ministrator 34  PR  2680,  February  27,  1969, 
as  amended  by  39  FR  2787,  January  24,  1974) 

Issued:  January  4,  1977. 

J.  Robert  Hunter, 
Acting  Federal 
Insurance  Adyninistrator. 

[FR  D.3C.77-1749  PUed  l-2I-77;8:45  am] 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-2654] 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Village  of  Sag  Harbor,  Suffolk  County, 
New  York 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  tiie 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  42  U.S.C.  4001- 
4128.  and  24  CFR  Part  1917  (§1917.4 
(a) )  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for 
the  Village  of  Sag  Harbor.  Suffolk  Coim- 
ty.  New  York. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  crite- 
ria for  flood  plain  management  in  iden- 
tified flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  Village  must  adopt 
flood  plain  management  measures  that 
are  consistent  with  the  flood  elevations 
determined  by  the  Secretary. 
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Proposed  fkxxl  deyatSans  aoo-year 
fk)od)  are  listed  below  for  sdected  loca- 
tions. Maps  and  other  tnfarmatlan  Acm- 
tng  the  detailed  outlines  of  the  flood- 
prone  ajreaa  and  the  proposed  flood  eleva- 
tions are  avaUable  for  review  at  the  VI- 
lage  Clerk's  Office  on  the  Bulletin  Board. 
Main  Street,  Sag  Harbor,  New  York. 

Any  person  having  knowledge.  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  Immedi- 
ately notify  Honorable  Harry  Fick, 
Mayor  of  Sag  Harbor,  PO  Box  660,  Sag 
Harbor,  New  York  11963.  The  period  for 
comment  wUl  be  ninety  days  following 
the  second  publication  of  this  notice  in 
a  newspaper  of  local  circulation  in  the 
above-named  community. 

Tlie  proposed  100 -year  Flood  Eleva- 
tions are: 


P/iuroe  of 
flooding 


Ixw  :,l)oll 


Gardiner's  Bay...  Eulir*  coft^tlin*. 


KlevaUon 

in  feet 

Kbove  mean 

sra  level 


+9.0 


(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28.  1968),  as  amended;  (42 
TJ£.C.  4001-4128);  and  Secretary's  delegation 
of  autborlty  to  Federal  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969,  as 
amended  by  39  FB  2787.  January  24,  1974  ) 

Issued:  January  4,  1977. 

J.  RopERT  Hunter, 

Acting  Federal 
Insurance  Administrator. 

IPR  Doc  77-1750  Filed  1-21-77:8:45  ami 


prone  areas  and  the  proposed  flood 
elevations  are  avaUable  for  review  at  the 
«itrance  of  the  Village  Clerk's  office. 
Lake  Road.  Sodus  Point,  New  York. 

Any  person  having  knowledge,  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  Immedi- 
ately notify  the  Honorable  Rasrmond 
Zeltler.  Mayor  of  Sodus  Point,  4th  Street. 
Sodus  Point,  New  York  14555.  The  pe- 
riod for  comment  will  be  ninety  days  fol- 
lowing the  second  publication  of  this 
notice  in  a  newspaper  of  local  circulation 
In  the  above-nEuned  community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


[  24  CFR  Part  1917  ] 

(Docket  No.  PI-26551 

APPALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Village  of  Sodus  Point,  Wayne  Coun- 
ty. New  York 

The  Federal  Insurance  Administrator. 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XITT  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (5  1917.4 
(a) )  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  tor  the 
Village  of  Sodtis  Point,  Wayne  County, 
New  York. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  crite- 
ria for  flood  idain  management  In  Iden- 
tified flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  Village  must  adopt 
flood  plain  management  measures  that 
are  consistent  -vlth  the  flood  elevations 
determined  by  the  Secretary. 

Proposed  flood  elevations  (100-ye^ 
flood)  are  Usted  below  tar  selected  loca- 
tions. Maps  and  other  Information  show- 
ing the  detailed  outlines  of  the  floo<^ 


><inrip  of 
t1oo<liiii; 


.';  ..ill-  H  .^ 


l>"*i»i  !i'i, 


Elevation 
in  fen 

shove  n.ean 
sea  level 


West  of  N"irlh  Or.la.'w 
Si. 

K:isi  of  7th  St 

V.  :ckham  Klvd 

.MrirK,-iretia  Rd.  (ex- 
tended.' . 

I'entral  Ave,  ifx- 
t  ended). 

Sotith  cor{)orate  limits. 


(National  Flood  Insurance  Act  of  1968  (Title 
xrri  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28.  1968).  as  ammded  {4a 
VS.C.  4001-4128) ;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Admin- 
Utrator  84  FR  2680,  February  27.  1969.  aa 
amended  by  39  FR  2787,  January  24.  1974.) 

Issued:  January  4,  1977. 

J.  Robert  Hunter. 
Acting  Federal 
Insurance  Administrator. 

IFR  Dov-  77-1751  Filed  1-21-77.8  4.'^  ami 


ticMis.  Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  at  the  Vil- 
lage Hall  (XI  the  Bulletin  Bo&rxH  13  Al- 
burtus  Avenue,  Bemus  Point.  New  York 
14712. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  imme- 
diately notify  Honorable  Thom  E.  ^lagla. 
Mayor  of  B^nus  Point,  Bemus  Point,  New 
York  14712.  The  period  for  comment  will 
be  ninety  days  foUowing  the  second  pub- 
hcation  of  this  notice  in  a  newspaper  of 
local '  circulation  in  the  above-named 
ccMnmunity. 

■nie  proposed  100-year  Flood  Eleva- 
tions are: 


[24  CFR  Part  1917] 

I  Docket  No.  FI-2650] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Village  of  Bemus  Point,  Chautauqua 
County,  New  Yoric 

The  Federal  Insurance  Admmlnlstra- 
tor.  In  accordance  with  section  110  of  the 
Flood  Disaster  Protectkn  Act  of  1973 
(Pi*.  L.  93-234),  87  Stat  980,  vrtilch 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Trm  of  the 
Housing  and  Urban  Developanent  Act  of 
1968  Pub.  L.  90-448),  42  UJS.C.  4001- 
4128,  and  24  CFR  Part  1917  (8  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  deter- 
minattoDs  of  flood  devatlons  for  the  Vil- 
lage of  Bemus  Point,  Chautauqua  County, 
New  Yoi*. 

Under  these  Acts,  the  Administrator. 
to  whom  the  Secretary  has  detegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  In  Identified 
flood  hazard  areas.  In  order  to  participate 
In  the  National  FVkkI  Insurance  Pro- 
gram, the  VlUage  most  adopt  flood  plain 
management  measures  that  are  consist- 
ent with  the  flood  devations  determined 
by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  bdow  for  selected  loca- 


S.iur-  r  of 

CiKidiiiK 


riifHltauqua 
Lake 


IjtH'^llittn 


KlvTSIion 

in  f<wl 

abiive  niran 


Lincoln  Rd 1.3iaS 

Sprinjibrook  Av<-  1.310.5 

Liberty  .*t.  (M-  1.310.6 

tended^, 

tirove  Ave.  {ci-  ;  310.5 

tcndedl. 

Uvmns  St.  (exlendfii'.  1.310...S 

North  c«rporatelimit».  l.Sldi 


(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urt>an  Development  Act 
of  1968),  effective  January  38.  1969  (33  FJl. 
17804,  November  28,  1968).  as  amended;  (42 
n.S.C.  4001-4128):  and  Secretary's  delegtitlon 
of  autorlty  to  Federal  Insurance  Administra- 
tor 34  FJl.  3680,  February  27,  1969.  as 
amended  by  39  FJl.  2787,  Januarj'  24.  1974) 

Issued:  Januar^•  4,  1977. 

J.  Robert  Hunter. 
Acting  Federal 
Insurance  Administrator. 

,FR  IXk  77-1752  FUed  l-21-77;8:45  am  1 


[  24  CFR  Part  1917  ] 

(Docliet  No.  FI-3649] 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATICm  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Township  of  Whitemarsh,  Mont- 
gomery County,  Pennsylvania 

The  Federal  Insurance  Administrator. 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  li.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XTTT  of  the 
Housing  and  Urban  Developmoit  Act  of 
1968  Pub.  L.  90-448).  42  UJ3.C.  4001- 
4128,  and  24  CFR  Part  1917  (i  1917.4 
(a) )  hereby  gives  notice  of  his  proposed 
determinafctons  of  flood  elevations  for 
the  Township  of  Whitemarsh,  Mont- 
gomery County,  Pennsylvania. 

Under  these  Acts,  the  Administrator, 
to  whom  the  SecretsJr  has  delegated  the 
statutory  authority,  must  develop?  cri- 
teria for  flood  plain  management  In 
Identifled  flood  hazard  areas.  In  order  to 
participate  In  the  National  Flood  In- 
surance Program,  the  Township  must 
adopt  flood  idaln  managemqat  measures 
that  are  consistent  with  the  flood  ele- 
vaticHis  determined  by  the  Secretary. 
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Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  Information  show- 
\ng  the  detailed  outlines  of  the  flood- 
profie  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  the 
Township  Building,  Whitemarsh  Town- 
ship, Joshua  Road,  La  Payette  Hill. 
Pennsylvania. 

Any  person  having  knowledge,  in- 
formation, or  wishing  to  make  a  com- 
ment on  these  determinations  should 
Immediately  notify  Mr.  John  Plonski, 
Township  Manager,  Whitemarsh  Town- 
ship, Joshua  Road,  La  Fayette  Hill, 
Pennsylvania  19444.  The  period  for 
comment  will  be  ninety  days  following 
the  second  publication  of  this  notice  in 
a  newspaper  of  local  circulation  In  the 
above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tlOKis  are: 


Source  of 
flooding 


Bctuylkill  River. 


Wiaaahickun 
Qttfk. 


LiK.iiiim 


Elevation 

in  feet 

above  me^in 

sea  level 


Downstream  cor-  56. 7 

porate  limits. 
Harts  Lane  (ei-  58.  0 

tended). 
Andorra  Creek  (run-  61.  6 

fluence). 
Upstream  corporate  64.  0 

limits. 
Downstream  cor-  141. 1 

porate  limits. 

Stenton  Ave 142.8 

Reading  RR  (Con-  I48.T 

^ail  bridge). 

Skippack  Pike ..  155.8 

Pennsylvania  Turn-  ISB,  0 

IMke  (Route  276). 

Morris  Rd.. 164.8 

Ipstrcara  coriKjraio  16.").  3 

limits. 


'  (National  Flood  Insurance  Act  of  1968  (Title 
XW  of  Housing  and  Urban  Development  Act 
o(  1068).  eCrective  January  28.  1969  (33  FR 
l'B04,  November  28.  1968),  as  amended;  (42 
VB.C.  4001-4128):  and  Secretary's  delegation 
ol  authority  to  Federal  Insurance  Adminis- 
tZKtor  34  FR  2680.  February  27.  1969,  as 
unended  by  39  FR  2787,  January  24,  1974) . 

Issued:  January  4. 1971. 

J.  Robert  Hunter, 

Acting  Federal 
Insurance  Administrator. 

[FR  Doc.77  1753  Filed  l-21--77:8;45  am] 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-26481 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Rood  Elevation  Determinations 
for  Borough  of  Scottdale,  Westmore- 
land County,  Pennsylvania 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
a»ub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insursmce  Act  of  1968  (Title  XTTI  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  42  US.C.  4001- 
4128.  and  24  CFR  Part  1917  (!  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  de- 


PROPOSED  RULES 


terminations  of  flood  elevations  for  the 
Borough  of  Scottdale.  Westmoreland 
Comity,  Pennsylvania. 

XJrtder  these  Acts,  the  Administrator, 
.to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  crite- 
ria for  flood  plain  management  in  iden- 
tified flood  hazard  areas.  In  order  to  par- 
ticipate in  the  National  Flood  Insurance 
Program,  the  Borough  must  adopt  flood 
plain  management  measures  that  are 
consistent  with  the  flood  elevations  de- 
termined by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  fl(5od  eleva- 
tions are  available  for  review  at  the 
Borough  Hall,  10  Mount  Pleasant  Road, 
Scottdale. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  inune- 
diately  notify  Mayor  Frederick  L.  Eber- 
harter,  PO  Box  67,  Scottdale,  Pennsyl- 
vania 15683.  The  period  for  comment 
will  be  ninety  days  following  the  second 
piJblication  of  this  notice  in  a  newspaper 
of  local  circulation  In  the  above-named 
commvmlty. 

The  proposed  100-year  Flood  Eleva- 
tions are:  . 


Source  of 
,     Hooding 


J;Volis  Creek. 


Location 


Elevation 

in  feet 

above  meao 

sea  level 


StBufTiT  Run 


i 


I'pstream  cori>orate 

limits  Cupper 

reach). 
Downstream  cor- 

imrate  limits  (uuiH^r 

reach). 

T.S.  Highway  119 

I  iownstream  cor- 
porate limits  (lower 

reach). 
Upstream  corporate 

limits. 
Staufler  Ave./ 

Orchard  Ave. 
Scottdale  Ave 


l.nso 


l.f»0 


\.0t3 
1,(H1 


1.062 
1,0J2 
1,0(1 


(National  Flood  Insurance  Act  of  1968  (Ti- 
tle XIII  of  Housing  and  Urban  Developmeivt 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804.  November  28,  1968),  as  amended: 
(42  UJS.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance  Ad- 
ministrator 34  FR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  January  4, 1977. 

J.  Robert  Hunter,         | 
Acting  Federal 
Insurance  Administrator. 

[FR  Doc.77-1754  Filed  1-21-77:8:45  am] 


I 


[24  CFR  Part  1917] 

[Docket  No.  FI-26471 


APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Borougti  of  New  Britain,  Bucks 
County,  Pennsylvania 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  tbe 


Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (§  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Borough  of  New  Britain,  Bucks  County, 
Pennsylvania. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretaiy  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  Borough  must  adopt 
flood  plain  management  measures  that 
are  consistent  with  the  flood  elevations 
determined  by  the  Secretary. 

Proposed  flood  elevations  1 100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  the 
Borough  Hall,  76  Keeley  Avenue,  New 
Britain. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  John  A.  Mueller,  76 
Keeley  Avenue,  New  Britain,  Pennsylva- 
nia 18901.  The  period  for  comment  will 
be  ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspaper 
of  local  circulation  in  the  above-named 
community. 

The  proposed  100-year  Flood  Ejjeva- 
tions  are: 


Source  of 
flooding 


Loiiiiion 


Eleyation 

in  feet 

above  mean 

sea  level 


Neshaminy 
Creek. 


Cooks  Kun 


Downstream  corpo- 
rate limits. 
South  Landis  Mill 

Rd.  (extended). 
Upstream  corporate 

limits. 
Confluence  with 

Neshaminy  Creek. 
Tamenend  Ave.  and 

corporate  limits. 
Corporate  limits  and 

Con  Rait. 

Wooden  Bridfte 

Slone  Bridge 

U.S.  Route  202 

Hridgc. 
Cor|K)rate  tiiuil-: 


232 
232 
233 

232 

244 

249 

259 
26.5 
270 

277 


(National  Flood  Instirance  Act  of  1968  (Title 
xm  (tf  Housing  and  Urban  Development 
Act  of  1968).  effective  January  28.  1969  (33 
FJl.  17804,  November  28,  1968) ,  as  amended; 
(42  U.S.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insvirance  Ad- 
ministrator 34  F.R.  2680.  February  27.  1969. 
as  amended  by  39  F.R.  2787,  January  24, 
1974) 

Issued:  January  4,  1977. 

J.  Robert  Hunter, 
Acting  Federal 
Insurance  Administrator. 

[PR  Doc.  77-1755  Filed  1-21-77:8:46  am] 
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[  24  CFR  Part  1917  ] 
[Docket  No.  FI-3646] 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Township  of  Nether  Providence,  Del- 
aware County,  Pennsylvania 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234) ,  87  Stat.  980.  which  add- 
ed section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xin  of  tiie 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.4 
(a) )  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for 
the  Township  of  Nether  Providence, 
Delaware  County,  Pennsylvania. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  Township  must 
adopt  flood  plain  management  measures 
that  are  consistent  with  the  flood  eleva- 
tions determined  by  the  Secretary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outUnes  of  the  flood- 
prone  areas  smd  the  proposed  flood 
elevations  are  available  for  review  at 
the  Township  Building  on  the  Bulletin 
Board,  214  Sykes  Lane,  Wallingford. 
Pennsylvania  19086. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mr.  Charles  A.  Waters, 
Township  Secretary  of  Nether  Prov-^ 
idence,  214  Sykes  Lane,  Wallingford, 
Pennsylvania  19086.  The  period  for  com- 
ment will  be  ninety  days  following  the 
second  publication  of  this  notice  in  a 
newspaper  of  local  circulation  in  the 
above-named  community. 

•n»e  proposed  100-year  Flood  Eleva- 
tions are: 


Bonrceof 
flooding 


Cmin  Creek 


Location 


Elevation 

in  feet 

above  mean 

sea  level 


17804,  November  28.  1968>.  as  amended:  (42 
17.S.C.  4001-4128):  and  Secretary's  delegation 
of  autborlty  to  Federal  Insurance  Adminis- 
trator 34  PR  2680.  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,   1974) 

Issued:  January  4,  1977. 

J.  Robert  Hunter. 
Acting  Federal 
Insurance  Administrator. 

|PR  Doc  77-1756  Filed  1-21-77:8:45  am) 


BMley  Crwk 


Veruon  Run. 


Chester  Rd 

Yale  Ave... 

Con  Rail  bridfce 

WaDingford  Bd 

Baltimore  Pike 

Septa  Trolley 

Paper  HiU  Rd 

Beatty  Rd 

Upstream  corporate 
Umits. 

East  26th  8t  

Irwins  ItfUI  Dam 

Provideno*  Rd 

Chestnut  Paikway.. 
Chester  Park  Dam.. 

ChestsrParic  Efr 

Brookhaven  Rd.. ... 

BacksviUe  Bd 

Con  Ran  bridge 

Walker  Lan* 


43 

S3 
67 
73 
83 
8.^ 
88 
101 
117 

22 
23 
25 
29 


49 
«1 
US 
186 


[  24  CFR  Part  1917  ] 

(Docket  No.  FI-2645) 

APPEALS   FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Borough  of  Conshohocken,  Mont- 
gomery County,  Pennsylvania 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XTTI  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the 
Borough  of  Conshohocken,  Montgomery 
County,  Pennsylvania. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  in  identified 
flood  hazard  areas.  In  order  to  imrtici- 
pate  in  the  National  Flood  Insurance 
Program,  the  Borough  must  adopt  flood 
plain  management  measures  that  are 
consistent  with  the  flood  elevations  de- 
termined by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  Information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  the 
Borough  Hall.  8th  Avenue  &  Fayette 
Street,  Conshohocken. 

Any  perscHi  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Joim  F.  Dl  Jlosia,  8th 
Avenue  and  Fayette  Street,  Conshc^ock- 
en,  Pennsylvania  19428.  The  period  for 
comment  will  be  ninety  dasrs  following 
the  sec<md  publication  of  this  notice  in 
a  newspaper  of  local  circulation  in  the 
above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Bonrceof 
flooding 


Location 


Elevation 

in  ieet 

above  mean 

■M  level 


Of  1968).  effeeUve  January  38.  1909  (S3  PB 
17804,  November  38,  1908) ,  as  amended;  (43 
U.S.C.  4001-4138);  and  Secretarya  delega- 
tion of  autborlty  to  Federal  Ittsurasce  Ad- 
ministrator 34  PR  3880.  Pebraary  37,  1989, 
as  amended  by  39  FB  3787.  January  34.  1974.) 

Issued:  January  4, 1977. 

J.  Robert  Hunter. 
Actino  FedartH 
Insurance  Administrator. 
IPR  DOC.77-17S7  PUed  l-21-77;8:45  am) 


[24  CFR  Part  1917] 

[Docket  No.  PI-2644] 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Borougti  of  Ambler,  Montgomery 
County,  Pennsylvania 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  Cntle  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  42  XJS.C.  4001- 
4128,  and  24  CFR  Part  1917  (81917.4(a) ) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Borough  of  Ambler,  Montgomery  Coun- 
ty. PenAsylvania. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated 
the  statutory  authority,  must  develcH? 
criteria  for  flood  plain  management  in 
identified  flood  hazard,  areas.  In  order 
to  participate  in  the  National  Flood  in- 
surance Program,  the  Borough  must 
adopt  flood  plain  management  measures 
that  are  consistent  with  the  flood  eleva- 
tions determined  by  the  Secretary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  lo- 
cations. Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed  flood 
elevations  are  available  for  .review  at  the 
Bulletin  Board  in  the  Borough  Hall,  31 
East  Butler  Avenue,  Ambler. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  George  E.  Saurman. 
31  East  Butler  Avenue.  Ambler,  Pennsyl- 
vania 19002.  The  period  for  cofiiment 
will  be  ninety  days  following  the  second 
publication  of  this  notice  in  a  newsp^^er 
of  local  circulation  in  the  above-named 
community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


fHtkmai  nood  nttarance  Aet  of  l»8a  (Tltl* 
xm  of  Hoiwting  and  TTTban  DerclopniBnt  M^ 
or  1988).  effective  January  36,  1988  (38  VB 


Bebuylkill  River.  EasteorporateUmlta..  M 

FayettsBt 87 

Ftjmoath  Dam «• 

WMtearporste  limits..  70 

Plymouth  Creek.  Baadliis  RR 48 

BlatSt m 

W«t  eorpontto  Bmlts..  7B 


Souroeof 
flooding 


Wissahlckon 
Creek. 


Location 


Stuart  Farm  Creek. 
Tannery  Run 


Elevation 

in  feet 

above  mi«n 

sea  level 


l«7 

17» 


(HtMooal  nood  Inraranee  Aet  of  1088  (Tltto 
xm  ct  Hopitiic  sad  Urtaa  DerelopixMat  Act 


(NaUonal  nood  Insurance  Aet  of  1988  (Title 
xm  of  Ho\utng  and  Urban  Development  Act 
of  1988),  effeetlTe  January  38.  1989  (S3  FB 
178(H,  Kovamber  38.  1968),  as  amended;  (43 

TTJB.C.  4001-4138);  and  Secretary's  delegation 
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of  ftothortty  to  FMlerml  Insttnoice  Admlzila- 
tntar  M  FB  MSQ.  Mbruary  27.  1969.  u 
uaendod  by  PR  3»  3787.  January  34,  1974). 

Issued:  January  4, 1977. 

J.  Robert  Hitnter, 
Acting  Federal 
Insurance  Administrator. 

[PR  Doc.77-175a  Filed  1-21-77:8:45  am] 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-26431 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Deteiminations 
for  City  of  Sparta,  White  Count/,  Ten- 
nessee 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  Section  1363  to  the  National  Flood 
IiBurance  Act  of  1968  (Title  XHI  of  the 
Housing  and  Urban  Development  Act 
of  1968  Pub.  L.  90-448) ,  42  U.S.C.  4001- 
412a.  and  24  CFR  Part  1917  (§  1917.4(a)) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
City  of  Sparta.  White  County,  Tennessee. 

Under  these  Acts,  the  Administrator, 
to  wliom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
Identlfled  flood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  City  must  adopt 
flood  plain  management  measures  that 
are  consistent  with  the  flood  elevations 
determined  by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  shaw- 
ls the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  City 
Hall  on  the  bulletin  board,  P.O.  Box  30. 
Sparta.  Tennessee. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Honorable  Herman  Cowden, 
Mayor  of  Sparta,  P.O.  Box  30,  Sparta. 
Tennessee.  The  period  for  comment  will 
be  ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspaper  of 
local  circulation  in  the  above-named 
community. 

"Hie  proposed  100-year  Flood  Eleva- 
tions are: 


Elevation 

Sourt^  of 

Ix>cation 

in 

feel 

flooding 

above  mean 

sea 

level 

CkUUUtr  RjvpT. 

Louisville  4  Vashvilta 
RB. 

857 

r.S.  Route  70 

mo 

Weiit  nronwn  St. 

S63 

(eitwnrtfd). 

North  Phuri-h  St. 

865 

(extenrtod). 

Waener  Pt.  (extended). 

8ff7 

Town  Creek 

Maybwry  Pt 

S-SS 

St.  Loill!"  RR _ 

a.w 

V.9.  Route  lU 

WW 

U.S.  Route  m  (np- 

oos 

stpam  ofbrldfe). 

PROPOSED  RUIES 


(National  Flood  Insurance  Act  of  1968  (Title 
irvn  at  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28.  1969  (33  FB 
17804.  November  28,  1968),  as  amended  (42 
U.S.C.  4(X)1-4128) :  and  Secretary's  delesatton 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787.  January  24.  1974) 


Issuedu 


January  4.  1977. 

J.  Robert  Hunter, 
t  Acting  Federal 

Insurance  Administrator. 

'FR  Doc.77-1759  FUed  1-21-77;  8;45  am] 


I  [  24  CFR  Part  1917  ] 

[Docket  No.  FI-25971 

APPEALS  FROW  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Village  of  Addison,  Dupage  County, 
Illinois 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Fk)od  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XHI  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (§  1917.4(a)) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Village  of  Addison,  Dupage  County, 
Illinois. 

Under  these  Acts,  the  Administrator,  to 
whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
far  flood  plain  management  in  indentl- 
fied  flood  hazard  areas.  In  order  to  par- 
ticipate in  the  National  Flood  Insurance 
Program,  the  Village  must  adopt  flood 
plain  management  measures  that  are 
consistent  with  the  flood  elevations  de- 
termined by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  Information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  at  the 
bulletin  board  in  the  front  entrance  at 
the  Village  Hall.  130  West  Army  Trail 
Road,  Addison.  Illinois  60101. 

Any  person  having  knowledge,  infor- 
mation, cr  wishing  to  make  a  comment 
on  these  determinations  should  im- 
mediately notify  Mr.  K.  Arthur  Nau- 
mann  Village  President  of  Addison.  130 
West  Army  Trail  Road.  Addison,  Illinois 
60101.  The  period  for  comment  will  be 
ninety  days  following  the  second  publi- 
cation of  this  notice  in  a  newspar>er  of 
local  circulation  in  the  above-named 
community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Source  of 

Loeatkn 

Inieet 
•bovamean 

Satt  Creek— 
Contlnaed 

Conflnmee  wltb 
Westwood  CiMk. 

Addison  Ave_ 

Rozanne  Dr 

ere 

676 
676 

Lincoln  St 

677 

Ilinhvtew  Ave 

LakeSt 

679 

eao 

MUl  Rd 

681 

Country  Club  Dr 

North  of  Rose  Av«. 
near  Addiaon'a 
non  hem  corporata 
limits. 

689 
602 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28.  1969  (33  FR 
17804.  November  28.  1968).  as  amended:  (43 
V3.C.  4001-4128) :  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  AdmlnB- 
trator  34  FR  2680.  February  27.  1969.  aa 
amended  by  39  FR  2787.  January  a4.  1974) 

Issued:  December  21.  1976. 

Howard  B.  Clavk. 
Acting  Federal 
Insurance  Administrator. 

[FR  Doc.77-1771  FUed  l-21-77;8:46  am] 


Source  of 
flooding 


Location 


Elevation 

in  feet 

above  mean 

aea  level 


Salt  Creek. 


North  of  Annit^v 

Ave. 
South  of  FtiUerton 

Ave. 

Interstate  Route  20 . 

Army  TVafl  Rd. 

(extended). 


674 
675 


675 
679 


[  24  CFR  Part  1917  ] 

(Docket  No.  FI-25961 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  City  of  Wood  Dale,  Dupage  County, 
Illinois 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  I*rotectlon  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  EUid  Urban  Development  Act  of 
1968  Pub.  L.  90-448) .  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (§  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flCKxi  elevations  for  the 
Cit\'  of  Wood  Dale,  Dupage  (bounty.  Illi- 
nois. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  City  must  adopt 
flcxxl  plain  management  measures  thaX 
are  consistent  with  the  flood  elevations 
dot^miined  bv  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood  >  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  the 
lobby  on  the  bulletin  board  at  404  North 
Wo(xi  Dale  Road.  Wood  Dale,  Illinois. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment  on 
these  determinations  should  Immediately 
notify  the  Honorable  Jerry  Greer,  Mayor 
of  Wood  Dale,  404  North  Wood  Dale 
Road^  Wood  Dele,  Illinois  60191.  The  pe- 
riod for  comment  will  be  ninety  days  fol- 
lowing the  second  publication  of  this  no- 
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tice  in  a  newspaper  of  local  circulation 
in  the  above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Source  of 
flooding 


Location 


Ponrce  of 
Hooding 

Location 

Elevation 

In  feet 

above  mean 

sea  level 

Palt  Creek 

. .  EUxabeth  Dr  .  . 

877 

Irving  Park  Rd 

6^ 

(National  Flood  Insurance  Act  of  1968  (Title 
XTTT  of  Housing  and  Urban  Development  Act 
Of  1968).  effecUve  January  28.  1969  (33  FB 
17804,  November  28,  1968).  as  amended;  (42 
U.S.C.  4001-4128) :  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Admlnte- 
trator  34  m  2680.  February  27,  1969,  as 
amended  by  39  FB  2787,  January  24,  1974) 

Issued  December  21. 1976. 

Howard  B.  Clark. 
Acting  Federal 
Insurance  Administrator. 

|FR  Doc.77-1772  FUed  l-21-77;8:45  am] 


[24  CFR  Part  1917] 

[Docket  No.  FI-25951 

APPEALS  FROM  FLOOD  ELEVATION 
DETEBMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Detenminatlons 
for  Village  of  Deerfield,  Illinois 

The  Federal  Insurance  Ac&ninistrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Titte  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  42  U.S.C.  4001- 
4128.  and  24  CFR  Part  1917  (§1917.4(a) ). 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Village  of  IDeerfleld,  Illinois. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  In 
Identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  Village  of  Deerfield 
must  adc^t  sound  flood  plain  manage- 
moit  measures  that  are  consistent  with 
the  fl(X)d  evelations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vati(ms  are  available  for  review  at  Village 
Hall,  850  Waukegan  Road,  Deerfield.  Illi- 
nois 60015. 

Any  person  having  knowledge,  infw- 
mation,  (M*  wishing  to  make  comment  on 
these  determinations  should  Immedi- 
ately notify  Mayor  Bernard  Forrest,  Vil- 
lage Hall,  850  Waukegan  Road,  Deerfield. 
Illinois  60015.  The  period  for  comment 
wUl  be  nlnel7  days  following  the  second 
publication  of  this  notice  In  a  newspaper 
of  local  circulation  In  the  above-named 
ctxnmunity. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


.   .       d  local  circulation  In  the 
mbove-named  community. 

The  pnvoBed  100-year  Plood  Eleva- 
tkHis  are: 


West  Fork 
Middle  Branch 
Chicago  Rivei. 


Middle  Fork 
North  Branch 
Chicago  River. 


Lake-Cook  Rd. 

(•/kACToonty  Uat 

Rd.). 

Central  Ave 

Deerfield  Rd 

Juniper  Ct 

Haiel  Ave 

Wamot  Rd 

Montgomery  Dr 

Deerfield  Dr 


•63 


•S6 

6S8 

ess 

WW 

eai 

804 


(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968).  as  amended  (42 
U.S.C.  4001-4128) :  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FB  2680,  February  27.  1969.  as 
amended  by  39  FR  2787.  January  24,   1974) 

Issued:  December  17,  1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

|FR  Doc.77-1773  Filed  1-21-77:8:45  ami 


Sooroeof 
flooding 

LoeaUoD 

Elevation 

intoet 

above  meao 

■••level 

Cedar  River.... 

..  Edgewood  Ed 

la  Ave 

737.0 
732.0 

8th  Ave 

T29.0 

Prarie  Creek... 

..  J  8% 

777.0 

8th  St 

728.0 

Bowling  Bt 

est 

725.0 
734.0 

Drj-  Crwk 

.-  Bowman  Rd    

824.5 

Nonhbrook  Dr 

Council  St 

Si'l.O 
8Ii.O 

Indian  Creek... 

..  30ih  St 

■Mb  S( 

761.0 
7611.0 

[24  CFR  Part  1917] 

(Docket  No.  FI-25941 

APPEALS  FROM   FLOOD   ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  City  of  Cedar  Rapids,  Iowa 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xin  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.4 
(a) ) ,  hereby  gives  notice  of  his  prt^iosed 
determinations  of  flood  elevations  for 
the  City  of  Cedar  Rapids,  Iowa. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secertary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  in  idoitified 
flood  hazard  areas.  In  order  to  partici- 
pate in  the  National  Flood  Insurance 
Program,  the  City  of  Cedar  Rapids  must 
adopt  sound  flood  plain  management 
measures  that  are  consistent  with  the 
flood  elevations  determined  by  the  Secre- 
tary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detsdled  outlines  of  the  flood- 
prcme  areas  tuid  the  proposed  flood  ele- 
vations are  available  for  review  at  City 
Hall.  May's  Island,  3rd  Floor,  Cedar 
Rapids,  Iowa  52401. 

Any  person  having  knowledge,  in- 
formation, or  wishing  to  make  a  com- 
ment on  these  determinations  should  Im- 
mediately notify  Mayor  DcHiald  Canney. 
Cit;^  Hall.  May's  Island.  Srd  Floor.  Cedar 
Rapids.  Iowa  52401.  The  period  for  com- 
ment will  be  ninety  days  followtaig  the 
second  puUlcatlon  of  this  notice  In  a 


(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968).  effecUve  January  38,  1969  (33  FR 
17804,  November  28.  1968).  as  amended:  (42 
U.S.C.  4001-tl28):  and  Secret«ry'B  delegaUon 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FB  2680,  February  37.  1969.  as 
amended  by  89  FB  2787,  January  24.  1974) 

IssOed:  December  17, 1976. 

Howard  B.  ClariC 
Acting  Federal 
Insurance  Administrator. 

(FB  Doc.77-1774  FUed  1-21-77:8:45  am) 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-25931 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Town  of  Berkley,  Massachusetts 

The  Federal  Insurance  Administrator 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.   L.    93-234),    87    Stat.    980,    which 

added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XTIT  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) .  42  U.S.C.  4001-4128. 
and  24  CFR  Part  1917  (|  1917.4(a) ). 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Town  of  Berkley,  Massachusetts. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  In  identlfled 
flood  hazard  areas.  In  ordo'  to  partici- 
pate in  the  National  Flood  Insurance 
Program,  the  Town  of  Berkley  must 
adopt  sound  flood  plain  management 
measures  that  are  consistent  with  the 
flood  elevations  determined  by  the  Sec- 
retary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  otho-  information  show- 
ing the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  eleva- 
tiaas  are  available  for  review  at  Town 
Han.  Rural  Route  1,  Beiicley,  Massachu- 
setts 02780. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  commoit 
on  these  detennlnatlons  should  immedi- 
ately notify  Mr.  George  Moitoza.  Chair- 
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man,  Bcbrd  of  Selectmen.  Town  Han. 
Rural  Route  1,  Berldey.  Massachusetts 
02780.  The  period  for  comment  win  be 
ninety  days  following  the  second  publi- 
cation of  this  notice  In  a  newspaper  of 
local  clrculatl(»i  In  the  above-named 
cunmunlty. 

The  proposed  100-year  Flood  Eleva- 
tfc»s  are: 


Sonrreof 
flooding 


Twuton  Rlvw. 
Aeooet  River.. 


Location 


ElevatiOQ 

in  feet 

above  mean 

sea  level 


Berkley  Bridfre... 
Cor|x>rate  LimiU. 


15 
15 


(Vatlonal  Flood  Insurance  Act  of  1968  (Title 
71111  of  Housing  and  Urban  Development  Act 
Of  1968).  effective  January  28.  1969  (33  PJl. 
1T804,  November  28,  1968).  as  amended;  (43 
UAC.  4001-4128);  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  AdnUnis- 
taator  34  P.R.  2680.  February  27.  1969.  as 
•mended  by  39  VSL  2787.  January  24,  1974) 

Issued:  December  17, 1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

IPR  DOC77-1T76   Filed    l-21-77;8:45   am] 
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sachusettB  02351.  "Hie  period  for  com- 
ment will  be  ninety  days  following  the 
second  publication  of  this  notice  In  a 
newspaper  of  local  circulation  in  the 
above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tlcxis  are: 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-2592] 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

ftoposed  Flood  Elevation  Determinations 
for  Town  of  Abington,  Massachusetts 

The  Federal  Insurance  Administrator, 
iB  accordance  with  section  110  of  the 
nood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U.S.C.  4001- 
4128.  and  24  CFR  Part  1917  (|  1917.4 
(s)>.  hereby  gives  notice  of  his  proposed 
deCermlnatlons  of  flood  elevations  for  the 
Town  of  Abington.  Massachusetts. 

Under  these  Acts,  the  Administrator,  to 
whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  tn  iden- 
tified flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  Town  of  Abington 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
tbe  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
tag  the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
ratlons  are  available  for  review  at  Town 
Hall.  10  Railroad  Street.  Abington.  Mas- 
nchusetts  02351. 

Any  person  having  knowledge,  Infor- 
natlon,  or  wishing  to  make  a  comment 
•n  ttiese  determinations  should  immedl- 
afc-iy  notify  Mr.  Francis  J.  Olnlewlcc, 
caialnnan.  Board  at  Selectmen.  Town 
B$a,  10  Railroad  Street.  AMngtcm,  Mas- 


diately  notify  Mr.  William  J.  Snyder, 
County  Auditor,  600  East  4th  Street, 
c:iiaska.  Minnesota  55318.  The  period  for 
comment  will  be  ninety  days  foUowmg 
the  second  publication  of  this  notice 
In  a  newspaper  of  local  circulation  in  the 
above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Source  of 
Hooding 


Location 


Elevation 

in  feet 

above  mean 

sea  level 


Shumatu'cacant 
Kiver. 


Fummer  St 

(enter  St 

("entral  Ave 

Aiiams  St 

Wales  St 

Washinp>on  St. 

Lincoln  St 

Itandolph  St... 
Summit  St 


81 
S8 

im 

U7 

im 

IJS 

l-M 
loO 


(National  Flood  Insurance  Act  of  1968  (Title 
3QII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FH  17804.  November  28,  1968).  as  amended; 
(42  VS.C.  4001-4128):  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance 
Administrator  34  FR  2680.  February  27,  1969, 
as  amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  December "21,  1976. 

Howard  B.  Clark, 
I  Acting  Federal 

'         '  Insurance  Administrator. 

[FR  Doc.77-1776  Filed  1-21-77:8:45  am] 


Elevation 

'      .'^ciurce  of 

Location 

m 

feet 

Hooding 

above  mean 

aea 

level 

South  Forlt 

Watertown  down- 

93* 

Crown  River. 

stream  city  limit. 

Minnesota  Highway 

943 

2.^  downstream. 

Minnesota  Highway 

M4 

25  upstream. 

U.S.  IliRhway? 

Ott 

down>!tream. 

U.S.  Highway  7 

M» 

upstream. 

Minnesota  Highway 

951 

23  upstream. 

County  .''tale  Aid 

953 

Highway  30  down- 

stream. 

(National  Flood  Insurance  Act  of  1968  (Title 
xni  of  Housing  and  Urban  Development  Act 
of  1968),  eflectlve  January  28.  1968  (33  PR 
17804.  November  28.  1968).  as  amended;  (42 
U.S.C.  4001^128):  and  Secretary"*  delegation 
of  authority  to  Federal  Inatirance  Adminis- 
trator 34  FR  2680.  February  27,  1989,  as 
amended  by  39  FR  2787,  January  24,  1974) 

Issued:  December  21,  1976. 


[  24  CFR  Part  1917  ] 

f  [  Docket  No.  FI-2591 ) 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

IVoposed  Flood  Elevation  Determinations  I 
for  County  of  Carver,  Minnesota 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Hood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (5  1917.4 
(a) ) ,  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for 
the  County  of  Carver,  Minnesota. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  Coimty  of  Carver 
must  adopt  sound  flood  plain  iranage- 
ment  measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at 
Carver  County  Courthouse,  600  East  4th 
Street.  Chaska.  Minnesota  55318. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  imme- 


HowARD  B.  Clark. 
Acting  Federal 
Insurance  Administrator. 

[FR  Doc.77-1777  PUed  l-21-77;8:45  am] 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-25901 

APPEALS   FROM*  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Town  of  Harrison,  New  Jersey 

The  Federal  Insurance  Administrate, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U5.C.  4001-4128, 
and  24  CFR  Part  1917  (5  1917.4(a)  >. 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  toe 
Town  of  Harrison,  New  Jersey. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  Town  of  Harrison 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
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▼ations  are  available  for  review  at  Town 
Hall,  318  Harrison  Avenue,  Harrison, 
New  Jersey  07029. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  Imme- 
diately notify  Mayor  Prank  E.  Rodgers. 
Town  Hall,  318  Harrison  Avenue.  Harri- 
son, New  Jersey  07029.  The  period  for 
comment  win  be  ninety  days  following 
the  second  publication  of  this  notice  in 
a  newspaper  of  local  circulation  in  the 
above-named  c<»nmunlty. 

■nie  pn^^osed  100-vear  Flood  Klpva- 
tions  are- 


General  Office  at  the  Municipal  Build- 
ing. 1000  Route  10,  WhlWJany,  New 
Jersey. 

Any  i>erson  having  knowledge,  infor- 
mation, or  wishing  to  make  a  cconment 
on  these  determinations  should  imme- 
diately notify  the  Honorable  S«verk>  C 
lannacone,  MaycM-  of  Hanovo-,  P.O.  Box 
250,  Whlppany,  New  Jersey.  The  period 
for  comment  wiU  be  ninety  days  follow- 
ing the  second  publication  of  this  notice 
in  a  newspaper  of  local  circulation  in 
the  above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Source  of 
flooding 


Passaic  River. . , 


Location 


ElevatioB 

in  leet 

above  menn 

sea  level 


♦thSt 

Penn  Central  KR. 

EsseiSt.. 

Bersen  St 

Harrison  Ave 


10 
10 
10 
10 

M 


(National  Flood  Insurance  Act  of  1968  (Title 
VIII  <a  Housing  and  Urbcm  Development  Act 
of  1968),  eSectlve  January  28.  1969  (33  FR 
1780t,  November  28,  1968),  as  amended;  (42 
U.a.C.  3001-4128):  and  Secretary's  delega- 
tion of  autbortty  to  Federal  Insurance  Ad- 
ministrator 34  FR  2680,  February  27,  1969, 
tm  amended  by  39  FR  2787,  Jantiary  24,  1974) 

Issued:  December  21, 1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

[PR  Doc.77-1778  Ffled  1-21-77:8:45  am] 


[24  CFR  Part  1917] 

[Docket  No.  FI-25e91 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Township  of  Hanover,  Morris  County. 
New  Jersey 

The  Federal  Insurance  Administrator, 
!n  accordance  with  section  110  of  the 
Rood  Disaster  Protection  Act  of  1973 
a»ub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) .  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (§  1917.4(a)) 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the 
Township  of  Hanover,  Morris  County, 
New  Jersey. 

Under  these  Acts,  the  Administrator. 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  in  identified 
flood  hazard  areas.  In  order  to  partici- 
pate In  the  National  Flood  Insurance 
Program,  the  Township  must  adopt  flood 
plain  management  mesisures  that  are 
consistent  with  the  flood  elevations 
determined  by  the  Secretary'. 

Prxsposed  flood  elevatkMis  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  Information  shoe- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  the 


Source  or 
flooding 


Ixh'atioti 


Eleratioo 

in  (e*t 

above  me»«i 

se«  level 


Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 
Uoos.  Map  and  other  informatloD  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  Ci^ 
Hall,  Greenville,  North  Carolina  27834. 

Any  person  having  knowledge.  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Percy  R,  Cox.  P.O. 
Box  1905,  Greenville,  North  Carolina 
27834.  The  period  few  comment  win  be 
ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspaper  of 
local  circulation  tn  the  above-named 
community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Whippany  River, 


Stony  <M8l5i- 
pardis;  Brook. 


Unnamed  tribu- 
tary to  Whip- 
pany  River. 


Route  10 

Whipjiany  Rd 

Parsippsny  Rd 

Eden  Lane 

Cedar  KnoUs  Rd 

Hanover  Ave 

Parsippany  Rd 

Moont  Plca.'iani  Avo.. 

State  Highway  10 

Jefferson  Rd 

Wonistown  4  Erie 
R  R 

East  Frederick  PI 

do. - 

Ridgedale  Ave. 


IK! 

1« 
V7 
245 

206 

■2U 
■220 

vn 

270 
2Ti 


(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  19C8),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended:  (42 
I7.S.C.  4001-4128):  and  Secretary's  delegation 
of  autborlty  to  Federal  Insurance  Admlnls- 
ta^tor  34  FR  2680,  February  27,  1969,  M 
amended  by  38  FTt  2787,  January  24,  1974). 

Issued:  December  21,  1976. 

Howard  B.  Clark, 
Acftncr  Federal 
Insurance  Administrator. 

[FR  Doc  77-1779  PUed  1-21-77:8:45  am] 


Ponrce  of 
floodlnif 

Loeatioc 

Kleratkn 

In  he* 

above  mean 

nahvel 

Tar  River 

Orecr.  Mill  Run. 

.  OreeiiTlIle  Blvd- 
NK.i 

North  OreenSt.'... 
.  5th  gt.i._ 

Elm  St . 

-- 

21 

a 
n 

14th  St 

-- 

its 

Kvans  8t 

m 

North  Fork 

Memorial  Dr.« 

PR  1135 

N.*  S.  RR.« 

- 

40 
M 

Green  Mill 

BBiaS"... 

ct 

Run. 

FomcB  Run 

.  14th  Ett 

* 

m 

Parkers  Creek 

Bonth  Eta  Bt.' 

SR  1530 

-- 

53 

7* 

and  laterial 
No.  1. 
ParkJte  Cre^k 

North  Green  St 

NCSn 

-- 

24 

n 

aif4|ateri&l 
No^ 
ITardeen  Creek. 

North  Green  St 

.  N.  *  8.  RR.I..  .  . 

-- 

24 
T4 

Polls  liranch... 

.  Oxford  Rd 

y) 

N.  A  8.  RR.' 

York  Rd 

-- 

47 

Ml 

P-.-rdy  Branch  . 

..  10th  81.1 _ 

Ponth  Wrijrht  Rd... 
N.A  8.  RR.i 

-- 

21 

3« 

M'ftirip  TToa-c 
H  ranch. 

do' 

King  George  Rd... 

-- 

33 
37 

[24  CFR  Part  1917] 

[Docket  No.  FI-25881 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  City  of  Greenville,  North  Carolina 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  5  1917.4(a) ),  here- 
by gives  notice  of  his  proposed  determi- 
nations of  flood  elevations  for  the  City  of 
Greenville,  North  Carolina. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated 
the  statutory  authcwlty,  must  develop 
criteria  for  flood  plain  management  in 
identified  flood  hazard  so-eas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  City  of  Greenville 
must  adopt  soimd  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 


1  Pownstr'^air.  sido  of  the  road. 

(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1999  (S3  PR 
17804.  November  28,  1988).  aa  amended;  (42 
VS.C.  4001-4128) ;  and  Secretary's  delegation 
of  authority  to  Federal  Instirance  Adminis- 
trator 34  FR  2680,  February  27.  1989.  as 
amended  by  39  FR  2787,  January  24,  1974) 


Issued :  December  21, 1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

IFRDcK-  77-1780  Filed  l-21-77;8.45  am) 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-a587] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Deteiminations 
for  Township  of  Lcnver  Gwynedd,  Mont- 
gomery County,  Pennsylvania 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  TCTTT  of  the 
Housing  and  Urban  Development  Act  of 
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1968  Pub.  L.  90-448).  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the 
Township  of  Lower  Gwynedd,  Montgom- 
ery County,  Pennsylvania, 

Under  these  Acts,  the.  Administrator, 
to  whom  the  Secretary  h^,  delegated  the 
statutory  authority,  mu^,  develop  cri- 
teria for  flood  plain  manat-  ?ment  in  iden- 
tified flood  hazard  areas,  ^i  order  to  par- 
ticipate in  the  National  S^-  ?od  Insurance 
Program,  the  Township  nrr^t  adopt  flood 
plain  management  mea^-pes  that  are 
consist^tH  with  the  fiooij';.'glevations  de- 
termined by  the  SecretaiL  : 

Proposed  fiood  elev^j^ihs  (100-year 
flood)  are  listed  below  fot{*selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines^  of  the  flood- 
prone  areas  and  the  proift^ased  flood  ele- 
vations are  available  foj^review  at  the 
Township  Building  on  thS  iulletin  board. 
Box  293,  Bethlehem  Pikc^ippring  House, 
Lower  Gwynedd.  Pennsylmnia. 

And  person  having  kn^^leoge.  infor- 
mation, or  wishing  to  makj^a  comment  on 
these  determinations  should  immediately 
notify  Mr.  George  H.  Adams.  Secretary 
Treasurer  of  the  Board  of  Supervisors  of 
Lower  Gwynedd,  P.O.  Box  293,  Bethle- 
hem Pike  Spring  House,  Lower  Gwynedd, 
Pensylvania.  The  period  for  comment  will 
toe  ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspaper  of 
local  circulation  in  the  above-named 
commimity. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Elevation 

Sourcfi  of 

Location 

in 

tee  I 

flooding 

above  mean 

sea 

level 

Wlssahickon 

Vfeatem  corporate 

270 

Crc«k. 

limits. 

T'.a.  Rout*  202.... 

262 

Con  Rail 

2.1 1 

I'lymouth  Rd 

248 

Oypsy  Hill  Rd. 

243 

(extended). 

Grasihopppr  Lane 

235 

(extended). 

, 

Pouthom  corporate 

226 

limit.i. 

TrewpUyn  Ave. 

214 

(extended). 

Southf  m  corpor:iti> 
Umlls. 

as 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28.  1968),  as  amended:  (42 
UjB.C.  4001-4128) ;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FJt.  2680.  February  27,  1969,  as 
amended  by  39  F.R.  2787,  January  24,  1974) 

Issued:  December  21. 1976. 

Howard  B.  Clark, 

Acting  Federal 
Insurance  Administrator. 

[FB  Doc.77-:781  Piled  l-21-77;8:46  am] 


PROPOSED  RULES 

[  24  CFR  Part  1917  ] 

[Docket  No.  FI-25861 

APPEALS  FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Township  of  Upper  Merion,  Mont- 
gomery County.  Pennsylvania 

The  Federal  Insui'ance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1913 
(Pub.  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U  S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.4<a)) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Township  of  Upper  Merion,  Montgomerj' 
County,  Pennsylvania. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated 
the  statutory  authority,  must  develop 
criteria  for  flood  plain  management  in 
identified  flood  hazard  areas  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  Township  must 
adopt  flood  plain  management  measures 
that  are  consistent  with  the  flood  ele- 
vations determined  by  the  Secretary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  lo- 
cations. Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood -prone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at  the 
bulletin  board  in  the  Township  Build- 
ing, 175  West  Valley  Forge  Road,  King  of 
Piussia,  Pennsylvania. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mr.  Robert  W.  Geerdes, 
Township  Manager,  175  West  Valley 
Forge  Road,  King  of  Prussia,  Pensyl- 
vania 19406.  The  period  for  comment  wCl 
be  ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspaper  of 
local  circulation  in  the  above-named 
community. 

j     The  proposed  100-year  Flood  Eleva- 
tions are: 


Elevation 
Source  of  Local  ion  in  feet 

flooding  above  mean 

sea  level 


Schuylkill  River.  South  corporate 
limits. 
Eeading  RR.  bridge 
;  (ConRail). 

Pennsylvania  Turn- 
pike 276. 
ReadinK  RR.  bridge 
(ConRaU). 

Route  363 

West  corporate  limits., 
Trout  Creek Reading  RR.  (Con- 
Rail). 
Valley  Forge  Rd 


71 

172 
'74 
79 

84 

\>3 
84 


— 


Source  of 
flooding 

Location 

Elevation 

in  feet 

above  mean 

sea  level 

Trout  Creek- 
Continued 

Eeading  RE.  (Cott- 
Rall). 

Moore  Rd 

Route  363 

89 

05 

W 

\alley  Forge  State 
Park  boundary. 

IW 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FB 
17804.  November  28.  1968).  as  amended;  (42 
use.  4001-4128);  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 34  FR  2680,  February  27,  1969. 
ad  .Tmended  by  39  FR  2787.  January  24,  1S74) 

Is.sucd:  December  17.  1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

[FR  Doc. 77-1782  Piled  l-21-77;8:45  am] 


[24  CFR  Part  1917] 

[Docket  No.  FI-2585] 

APPEALS   FROM    FLOOD   ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Town  of  Buchanan,  Botetourt  Coun- 
ty, Virginia 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128, 
andw  24  CFR  Part  1917  (§  1917.4(a)) 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the 
Town  of  Buchanan,  Botetourt  County, 
Virginia. 

Under  these  Acts,  the  Administrator,  to 
whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  in  identified 
flood  hazard  areas.  In  order  to  partici- 
pate in  the  National  Flood  Insurance 
Program,  the  Town  must  adopt  flood 
plain  management  measures  tiiat  are 
consistent  with  the  flood  elevations  deter- 
mined by  the  Secretary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected 
locations.  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at  the 
Municipal  Building,  Buchanan. 

Any  person  having  knowledge.  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  J.  Stall  Carson,  Bu- 
chanan, Virginia  24066.  The  period  for 
comment  will  be  ninety  days  following 
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the  second  pupblication  of  this  notice  tn 
a  newi^Mkper  of  local  circulation  In  the 
above-named  communis. 

Tlie  proposed  lOO-year  Hood  Eleva- 
tions are: 


BOQTCC  of 

flooding 


Location 


EteTatido 

ioiaat 

above  maas 

na  leval 


lames  Kiver East  corporaUUmit!.. 

1  mile  npstream  of 
Rout*  11. 
Pnrgatory  Crwk .  Downstream  of  Di- 
version Dam. 
Just  npstream  of  Di- 
version Dam. 
North  corporate  limit . 


833 
B7 

832 

asi 


(National  Flood  Instirance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968).  effective  Januaiy  28,  1969  (33  VB 
17804,  November  28,  1968),  aa  amended;  (42 
U.S.C.  4001-4128);  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 34 -FB  2680,  February  27,  1969, 
as  amended  by  39  FR  2787,  January  24,  1974) . 

Issued:  December  17, 1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

IFR  Doc. 77-1783  FUed  l-21-77;8:45  am) 


days  following  the  second  publication  of 
this  notice  In  a  newspaper  of  local  cir- 
culation In  the  ahove-named  community. 
Ttsto  proposed  lOO-year  Flood  Elera- 
tlcDs  are: 


[Docket  No.  FI-25841 
[24  CFR  Part  1917] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  Town  of  Brool^neal,  Campbell  Coun- 
ty, Virginia 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xin  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  K  90-448).  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (5  1917.4 
(a) )  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for 
the  Town  of  Brookneal,  Campbell  CToun- 
ty,  Virginia. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated 
the  statutory  authority,  must  develop 
criteria  for  flood  plain  management  in 
identifled  flood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  Town  must  adopt 
flood  plain  management  measiues  that 
are  consistent  with  the  flood  elevations 
determined  by  the  Secretary. 

Proposed  flood  elevations  (lOO-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  the 
Town  Hall,  Brookneal. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mr.  Frank  Moon,  Superin- 
tendent of  Public  Utilities.  Town  of 
Brookneal,  Brookneal,  Virginia  24528. 
Ilie  period  for  comment  will  be  ninety 


ElavatiOD 

SonrMof 

LocatioD 

inieet 

floodlDc 

above  mean 

na  level 

Boanoke  River Soothwest  corporate 

limits. 
North  Bde  of  U.S.  50K 
Carolina  Ave.  (ex- 
tended). 
BoaUMast  eorporaie 
limits. 
Falling  River North  side  of  Virfjiiia 

4a 

820  ft  north  of  Vir- 
ginia 40. 

BoQtheast  (.x>rpor»(r 
limils. 


3S?1 


390 
S9U 


X2 


(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28.  1969  (33  FR 
17804,  November  28,  1968),  as  amended;  (42 
n.8.C.  4001-4128);  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
mlnlstratoT  34  FR  2680.  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24   1974) 

Issued:  December  17. 1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

IFR  Doc.77-1784  Piled  1-21-77:8:45  am] 


ately  notify  Mr.  J.  A.  Houghtcm,  City 
Manager,  P.O.  Box  417.  South  Boston. 
Virginia  24592.  The  period  for  comment 
will  be  ninety  days  following  the  second 
pubUcaticn  of  this  notice  in  a  newspaper 
of  local  circulaticm  in  the  above-named 
community. 

The  proposed  100 -year  Flood  Eleva- 
tions are: 


[  24  CFT?  Part  1917] 

(Docket  No.  FI-2583] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  City  of  South  Boston,  Indepeftdent 
City,  Virginia 

The  Federal  Insurance  Administrator. 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XTTT  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) .  42  UJ5.C.  4001-4128, 
and  24  CFR  Part  1917  (§  1917.4(a)) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
City  of  South  Boston,  Independent  City, 
Virginia. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in  iden- 
tifled flood  hazard  areas.  In  order  to  par- 
ticipate in  the  National  Flood  Insurance 
Program,  the  C^ty  must  adopt  flood  plain 
management  measures  that  are  consist- 
ent with  the  flood  elevations  determined 
by  the  Secretary. 

Proposed  flood  elevations  (lOO-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  eleva- 
ttais  ese  available  for  review  at  the  Mu- 
nicipal Building,  South  Boston.  Virginia. 

Any  i)erson  having  knowledge.  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
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Poplar  Cntk  ...  ITpstr^tam  eorporaie 
limits. 

Poplar  Creek  St 

Suinmit  Dr 

Balij-.oral  Creek..  Cavalier  Blvd 

Bewhmont  Rd 

Sutpain  Rd 
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(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  UrUm  Development  Act 
<a  1968),  effecUve  January  28,  1969  (33  FR 
17804.  November  38.  1968).  as  amended:  (42 
UJ3.C.  4001-4128):  and  Secretary'i  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 34  FR  2680.  February  27,  1969.  as 
amended  by  38  PR  2787,  January  24.   1974 1 . 

Issued:  December  21. 1976. 

Howard  B.  Clark. 
Acting  Federal 
Insurance  Administrator. 

I  PR  Doc  77-1785  Piled  1-21-77:8:45  am  I 


[  24  CFR  Part  1917  ] 

[Docket  No.  n-2682] 

APPEALS   FROM   FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  City  of  Ashland,  Wisconsin 

The  Federal  Insurance  Administrator. 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Drban  Development  Act  of 
1968  Pub.  Ij.  90-448) ,  42  UJS.C.  4001-4128. 
and  24  CFR  Part  1917  (J  1917.4(ai  >, 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the  City 
of  Ashland,  Wisconsin. 

Under  these  Acts,  the  Administrator. 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  City  of  Ashland  must 
adopt   sound   flood    plain   management 
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measures  that  are  consistent  with  the 
flood  elevations  determined  by  the  Sec- 
retary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  Information  show- 
ing the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  City 
Hall,  Courthouse,  Ashland,  Wisconsin 
54806. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Bruce  Hendrickson, 
City  Hall,  Courthouse,  Ashland,  Wiscon- 
sin 54806.  The  period  for  comment  will 
Se  ninety  days  following  the  second  pub- 
cation  of  this  notice  in  a  newspaper  of 
local  circulation  In  the  above-named 
community. 

The  proposed  100-year  Flood  Eleva- 
tlonarare : 


Source  of 
Uoodiiig 


lyocation 


Elevation 

in  feet 

above  mean 

sea  level 


Bay  C|?ty  Crook..  U.S.  Highway  13 

f  Foot  bridge  near  5th 

JE  Ave. 

\\  C.  &N.W.  RR 

4  SooLineRR 

■R  2d  St 

»  U.S.  Highway  2 

i?  C.  &N.W..  BR 

Unnamed  tribu-     6th  SI 

tary  No.  1.  U.S.  Highway  2 

Unnamed  tribu-     Toll  road 

tary  No.  2.  U.S.  Highway  2 

Lakeshorft  Rd 


660 

835 

622 
616 
614 
605 
645 
623 
6.38 
622 
613 


(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28,  1969  (33  FR 
17804.  November  28,  1968),  as  amended;  (42 
JJS.C.  4001-4128);  and  Secretary's  delegation 
of  authority  to  Federal!  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969.  as 
amended  by  39  FR  278T,  January  24,  1974) 

Issued:  December  21, 1976. 

Howard  B.  Clark, 
^ .  Acting  Federal 

Insurance  Administrator. 

[FR  Doc.77-1786  Filed  l-21-77;8:45  am] 


[  24  CFR  Part  1917  ] 

[Docket  Nq.  PI-2581] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  City  of  Berlin,  Wisconsin 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 


(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128. 
and  24  CFR  Part  1917  (§  1917.4(a) ), 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
City  of  Berlin,  Wisconsin. 

Under  these  Act,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criter- 
ia for  flood  plain  management  in  iden- 
tified flood  hazard  areas.  In  order  to  par- 
ticipate in  the  National  Flood  Insurance 
Program,  the  City  of  Berlin  must  adopt 
sound  flood  plain  management  measures 
that  are  consistent  with  the  flood  eleva- 
tions determined  by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at 
City  Hall,  108  North  Capron  Street,  Ber- 
lin, Wisconsin,  54923. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  imme- 
diately notify  Mayor  Gordon  Jodarski, 
City  Hall,  108  North  Capron  Street,  Ber- 
lin, Wisconsin  54923.  The  period  for 
comment  will  be  ninety  days  following 
the  second  publication  of  this  notice  in 
a  newspaper  of  local  circulation  in  the 
above-named  community. 

The  proposed  100 -year  Flood  Eleva- 
tions are: 


Klovalion 

Source  of 

Ix>i.ntioii 

in  feet 

Uooding 

above  moan 

soa  level 

Foi  River Wisconsin  ?t "56 

HuronAve 7.59 

Barnes  Creek Washington  St.  758 

(downstream  side). 

Hunter  St.  (down-        ..  762 
stream  side). 

Wincliell  Springs      S  R  49  (downstream  760 
Creek.                      side). 

Ri[>oii  Rd 761 

(National  Flood  Insurance  Act  of  1968  (Titlo 
XIII  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28,  1969  (33 
FR  17804,  November  28,  1968),  as  amended 
(43  TJja.C.  4001-4128);  and  Secretary's  dele- 
gation of  authority  to  Federal  Insurance  Ad- 
ministrator 34  PR  3680,  February  27,  1969,  aa 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  December  21,  1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

(PR  Doc, 77-1787  PUed  l-21-77;8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

CONTRACT  MARKETS 

Revised  Statement  of  PoncyKegarding 
Indemnification 

The  Commodity  Futures  Trading  Com- 
mission today  modified  its  policy  state- 
ment regarding  Indemnification  of  offi- 
cers, directors  and  other  officials  of  con- 
tract markets. 

On  July  16.  1976,  the  Commission  pub- 
lished in  the  Federal  Reciste*  a  state- 
ment of  policy  regarding  indemnlflcatlMi 
of  officers,  directors  and  other  officials 
of  contract  markets  and  futures  com- 
mission merchants.  See  41  FR  29474 
(July  16.  1976) .  In  that  statement,  the 
Commission  expressed  the  view  that  it 
vould  be  against  public  policy,  as  ex- 
pressed in  the  Commodity  Exchange  Act, 
u  amended  ("Act") ,  7  U.S.C.  1-22  (Supp. 
V,  1975) .  for  a  contract  market  or  futures 
commission  merchant  directly  or  indi- 
rectly to  Indenmlfy  its  officials  for  cer- 
tain civil  penalties  imposed  by  the  Com- 
mission under  section  6b  of  the  Act.  The 
Commission  also  stated  that  it  would  be 
the  Commission's  policy  to  consider  all 
the  facts  and  circumstances  surrounding 
the  participation  of  individual  officials  in 
alleged  violations  of  the  Act  before  tak- 
ing enforcement  action  against  individual 
Officials,  and  to  impose  civil  penalties  on 
individual  officials  only  in  those  cases  in- 
«)lvlng  "culpable  conduct."  The  Commis- 
sion took  no  position  with  respect  to  in- 
demnification of  officials  for  other  ex- 
penses, such  as  liabilities  arising  out  of 
civil  proceedings  Instituted  by  private 
parties  or  legal  fees  incurred  defending 
uarious  types  of  legal  proceedings. 

On  August  9.  1976.  the  Commission 
published  In  the  Federal  Register  a  re- 
quest for  public  comment  on  it=;  poUcy 
regarding  indemnification  and  on  cer- 
tain related  subjects,  such  as:  (1) 
Whether  it  would  be  appropriate  to 
adopt  rules  concerning  indemnification 
In  circumstances  having  regulatory  im- 
plications; (2)  whether  it  would  be 
against  public  policy  to  allow  indemnifi- 
cation of  exchange  officials  for  liabilities 
arising  out  of  civil  proceedings  instituted 
by  private  parties;  (3*  whether  it  would 
be  against  public  policy  to  allow  Indem- 
Blflcation  of  exchange  officials  for  legal 
fees  incurred  in  the  unsuccessful  defense 
of  an  action  brought  by  the  Commission 
pursuant  to  section  6b  of  the  Act:  and 
«4)  whether  it  would  be  appropriate  to 
hold  a  public  hearing  on  the  Issue  of  in- 
demnification. In  that  notice  the  CcHn- 
mlsslon  stated  that  Its  policy  regarding 
tndemniflcatiqp  would  remain  in  effect, 
notwithstanding  its  request  for  com- 
ments. See  41  FR  33321  (August  9,  1976). 
This  release  supplements  the  Commis- 
sion's prior  announcements  by  notifying 
the  public  that  the  Commission  has  de- 
termined to  modify  its  policy  regarding 
indemnification  In  light  of  the  comments 
which  it  has  received.  Since  what  consti- 
tutes "culpable  conduct"  cannot  be  de- 
termined In  the  abstract,  the  Commis- 
sion has  decided  that  It  will  separately 
determine,  in  each  case  in  which  a  civil 
penalty  is  Imposed  on  an  individual  offl- 
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clal.  whether  or  not  Indemnification  In 
that  case  would  violate  public  policy. 
Otherwise,  the  Commission  has  not 
changed  Its  original  policy  regarding  In- 
demnification. That  is,  the  Commission 
takes  no  official  position  at  this  time  with 
respect  to  Indemnification  for  other  ex- 
penses, such  as  liabilities  arising  out  of 
civil  proceedings  Instituted  by  private 
parties;  however,  the  Commission  wishes 
to  make  clear  that  it  does  not  believe 
that  indemnification  for  legal  fees  would 
be  against  public  policy,  even  when  the 
fees  are  Incurred  in  the  unsuccesful  de- 
fense of  an  action  brought  by  the  Com- 
mission. 

Set  forth  below  is  a  discussion  regard- 
ing the  comments  received  by  the  Com- 
mission in  response  to  its  policy  state- 
ment and  the  changes  which  have  been 
made  in  the  policy  statement  as  a  result 
c*  those  comments  and  further  consid- 
eration by  the  Commission. 

L  Summary  or  Comments  oir  and 
Changes  is  the  Commission's  PoLitrr 

Statement  .  | 

Eight  commodity  exchanges  and  three 
futures  commission  merchants  submit- 
ted written  comments.  These  commenta- 
tors unanimously  opposed  the  Commis- 
sion's policy  on  Indemnification  and 
proffered  a  number  of  legal  and  policy- 
oriented  arguments  against  it. 

A.  COMMENTS  ON  POLICY  REGARDING  INDEM- 
NIFICATION FOR  CIVIL  PENALTIES  IMPOSED 
BY  THE  COMMISSION  1 

There  were  basically  three  criticisms 
of  the  Commission's  policy  regarding  in- 
demnification of  exchange  officials  for 
certain  civil  penalties  imposed  pursuant 
to  section  6b  of  the  Act.  These  comments 
may  be  summarized  briefly  as  follows: 

1.  A  PROHIBITION  OF  INDEMNIFICATION  IS 
MORE  LIKELY  TO  DISCOURAGE  INDIVIDUALS 
FROM  SERVING  AS  EXCHANGE  OFFICIALS 
THAN  IT  IS  TO  STIMULATE  DILIGENCE  ON 
THE    PART    OF    EXCHANGE    OFFICIALS 

Most  commentators  maintained  that 
the  Commission's  policy  probably  would 
discourage  Individuals  from  serving  as 
exchange  officials  and  would  make  those 
who  do  serve  overly  cautious.  They  also 
disagreed  with  the  Commission's  conclu- 
sion that  indemnification  for  civil  penal- 
ties would  undermine  the  prophylactic 
and  deterrent  effect  of  the  civi>  ^jenalty 
authorized  by  section  6b  of  the  Act.  A 
variety  of  argximents  were  made  in  this 
connection,  but  the  thrust  of  most  of  the 
comments  was  that  there  is  no  need  to 
use  the  threat  of  a  civil  penalty  to  stlm- 
ularte  diligence  because  (1)  the  officials 
of  contract  markets  have  sufficient  dedi- 
cation to  r'lscharge  their  responsibilities 
without  a  threat  of  penalty  and  (2)  thosa 
officials  who  do  not  discharge  their  re- 
sponsibilities can  be  removed  from  offica 
or  denied  indemnification  under  stand- 
ards contained  in  state  laws  governing 
indemnification  of  corporate  officials. 

2.  THERE  IS  LITTLE  LEGAL  AUTHORITY  TO 
SUPPORT  THE  COMMISSION'S  POSITIOlt 
REGARDING  INDEMNIFICATION  FOR  CIVHi 
PENALTIES 

A  number  of  commentators  expressed 
their  view  that  nothing  in  the  Act  or  ita 


legislative  history  indicates  Congress  In- 
tended the  Commission  to  have  any  au- 
thority with  respect  to  indemnification 
of  exchange  officials  and  that  the  sub- 
ject seems  to  be  outside  the  scope  of  the 
general  rule-making  authority  granted 
to  the  Commission  by  seqiilon  8a (5)  of 
the  Act.  They  also  observed  that  the 
Commission's  policy  regarding  Indemni- 
fication Is  broader  than  that  adopted  by 
the  Securities  and  Exchange  Commission 
or  any  other  government  agency  and 
that  It  conflicts  with  more  liberal  state 
law  provisions  governing  indemnification 
of  corporate  officials. 

3.  THE  COMMISSION'S  STATEMENT  THAT  IT 
WOULD  HOT  IMPOSE  CIVIL  PENALTIES  ON 
KXCBANGE  OFFICIALS  UNLESS  "CULPABLE 
COIfDU(rr"  IS  INVOLVED.  DOES  NOT  AME- 
LIORATZ  THE  PROBLEMS  CREATED  BY  ITS 
POLICrr  STATXMENT  ON  INDEMNIFICATION 

The  principal  concern  of  commenta- 
tors apparently  was  that  the  Commission 
might  impose  a  civil  penalty  on  an  of- 
ficial for  "unintentional."  technlcal-tjrpe 
violations  of  a  regulation.  The  commen- 
tators were  not  assuaged  by  the  Com- 
mLsplon's  statement  that  it  would  Impose 
civil  penalties  on  individual  officials  only 
in  those  cases  Involving  culpable  con- 
duct, primarily  because  the  term  "culpa- 
ble conduct"  was  not  defined.  These  com- 
mentators also  expressed  concern  that 
the  mere  existence  of  the  statement 
would  have  an  In  terrorem  effect  and  dis- 
courage (1)  high  caliber  management 
from  serving  as  exchange  officials  and 
(2)  insurance  underwriters  from  provid- 
ing so-called  Directors  and  Officers 
liability  (D&O)  Insurance,  even  for  civil 
penalties  that  might  be  imposed  where 
there  is  no  evidence  of  culpable  con- 
duct. 

4.  THE  ^MMISI^ON  SHOLT,D  RETRACT  OR 
MODIFY  ITS  POLICY  REGARDING  INDEMNI- 
FICATION 

Most  commentators  suggested  that,  in 
view  of  the  criticisms  outlined  above,  the 
Commission  should  retract  its  policy 
statement.  Other  commentators  sug- 
gested mddiflcations  that  would.  In  their 
view,  make  the  policy  more  consistent 
with  the  practical  needs  of  the  commod- 
ities Industry.  For  example,  several  com- 
mentators suggested  that  the  Commis- 
sion adopt  certain  state  law  standards 
governing  the  propriety  of  indemnifica- 
tion so  that  officials  could  be  Indemnified 
for  civil  penalties  If  they  acted  in  good 
faith,  in  a  manner  reasonably  believed 
by  them  to  be  in  or  not  opposed  to  the 
t)est  Interest  of  their  employer.  Other 
commentators  suggested  that  the  Com- 
mission define  the  term  "culpable  con- 
duct" and  proffered  a  variety  of  defini- 
tions. In  this  connection,  one  commenta- 
tor suggested  that  the  Commission  adopt 
the  following  approach: 

(a)  Do  not  oppose  indemnification  in 
every  instance  of  civil  penalties.  Rather 
the  Commission  should  limit  its  opposi- 
tion to  those  instances  of  civil  penalties 
where  the  Commission  makes  a  formal 
finding  that  the  official  has  engaged  in 
conduct  so  detrimental  as  to  not  permit 
Indemnification. 

(b)  Either  eliminate  the  phrase  "cul- 
pable conduct"  which  has  no  established 
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legal  meaning,  and  replace  it  with  lan- 
guage such  as  "derelectlon  of  duty  or 
gross  negligence  or  willful  mlsc(Hiduct  in 
the  performance  of  his  duties;"  or  alter- 
natively, define  the  phrase  "culpable 
conduct"  as  being  generally  the  same  as 
dereliction  of  duty  or  guilty  of  wlUful 
misconduct  or  gross  negligence. 

B.  CHANGES  IN  POLICY  REGARDING  INDEUNI- 
FICATIOK  FOR  CIVn,  PENALTIES  IMPOSED 
BY  THK  COMMISSION 

llie  Commission  was  not  persuaded 
that  It  should  retract  Its  policy  statement 
regarding  tndemnlflcatlon  for  civil  pen- 
alties. 

(1)  To  begin  with,  the  Commissl<m  Is 
satisfied,  as  a  legal  matter,  that  It  has 
statutory  authority  to  prohibit  indemni- 
flc^atlon  for  civil  penalties  Imposed  on 
exchange  officials  by  the  Commission. 
For  example,  section  8a(5)  of  the  Act 
authorizes  the  Commission  "•  •  •  to 
make  and  prcnnulgate  such  rules  and 
regulations  as,  in  the  Judgment  of  the 
Commission,  are  reasonably  necessary  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  [tiie 
Act]  •••."!  And,  section  6b  of  the  Act 
provides  that: 

•  •  •  it  any  contract  market,  or  any  di- 
rector, offlcer,  agent  or  employee  of  any  con- 
tract market  •  •  •  Is  Tiolataig  or  has  vio- 
lated any  ci  the  provisions  of  tbls  Act  or 
any  of  tlte  rules,  regulations,  or  orders  of 
the  Cmnmlssion  thereunder,  the  Commission 
may,  upon  notice  and  hearing  and  subject 
to  appeal  •  •  *  assess  a  cItU  penalty  at  not 
more  than  $1(X),000  tar  each  violation  *  *  *. 
In  determining  the  amount  of  the  money 
penalty  assessed  under  this  section,  the 
Commission  shaU  consider  the  appropriate- 
ness of  such  penalty  to  the  net  worth  of  the 
offending  person  and  the  gravity  of  the 
offense,  and  In  the  case  of  a  contract  market 
shall  farther  consider  whether  the  amoimt 
of  the  penalty  wiU  materially  impair  the 
contract  market's  ability  to  carry  on  its  op- 
erations and  duties.' 

The  Commission  believes,  that.  In  cer- 
tain situations,  a  prohibition  of  Indemnl- 
flcatlcxi  win  be  necessary  to  effectuate 
the  provisions  of,  and  to  acc(Mnpllsh  the 
purposes  of,  section  6b  of  the  Act. 

(A)  The  Commission's  ability  to  Im- 
pose a  civil  penalty  on  an  individual  of- 
ficial would  be  eliminated,  as  a  practi- 
cal matter.  If  contract  markets  were  free 
to  Indemnify  any  official  for  the  amount 
of  any  civil  penalty  that  might  be  im- 
posed by  the  Commission.  That  would, 
In  effect,  render  a  nullity  that  part  of 
section  6b  which  authorizes  the  Commis- 
sion to  impose  a  civil  penalty  on  either  a 
contract  market  or  any  director,  offlcer, 
agent  or  employee  of  a  contract  market, 
a  result  which  Congress  could  not  have 
Intended.  And,  since  the  Commission 
would  be  unable  to  determine  whether 
an  exchange  official  or  the  exchange 
would  pay  a  particular  civil  penalty  Im- 
posed on  an  exchange  official,  there 
would  be  a  risk  that  the  amount  of  the 
penalty  would  not  be  "appropriate,"  as 
required  by  section  «b.  There  Is,  more- 
over, nothing  In  the  Act  or  its  legislative 


history  that  suggests  that  Congress  In- 
tended to  give  exchanges  the  authority, 
through  Indemnlflc&tlofi.  to  undermhie 
a  Ccunmlsslon  determination  that  a 
partlcultu-  exchange  official  should  pay 
a  civil  penalty. 

(B)  In  the  Commission's  view,  the  pri- 
mary piuTxise  of  section  6b  civil  penalties 
is  to  deter  violations  of  the  Act.  While 
most  exchange  officials  may  in  fact  be 
sufficiently  dedicated  to  discharge  their 
responsibilities  under  the  Act  without  the 
threat  of  a  civil  penalty,  the  Commission 
Is  convinced  that  the  possibility  of  im- 
position of  a  civil  penalty  for  viofaUons 
of  the  Act  Is  an  important  factor  In  as- 
suring compliance  in  some  cases  and  that 
If  exchange  officials  know  they  need  not 
pay  a  civil  penalty  imposed  by  the  Com- 
mission, the  prophylactic  and  deterrent 
effect  of  section  6b  would  be  undermined. 

(2)  Secondly,  the  Commission  is  satis- 
fied that  its  position  on  indemnification 
for  certain  civil  penalties  imposed  under 
section  6b  is  basically  soimd  as  a  matter 
of  regulatory  policy.  The  Commission 
was  surprised  by  comments  suggesting 
that  It  abandon  its  policy  because  pro- 
hibiting Indemnification  of  exchange  of- 
ficials for  civil  penalties  would  discour- 
age Individuals  from  serving  as  exchange 
officials.  The  point  that  commentators 
apparently  overlooked  or  misunderstood 
is  the  applicabihty  of  the  policy  state- 
ment only  to  a  limited  type  of  siftia- 
tlon;  that  Is,  when  the  Commission  finds 
after  notice  and  opportunity  for  hear- 
ing, that  a  particular  exchange  official  Is 
violating  or  has  violated  the  Act  or  the 
regulations  thereunder  and  that  his  con- 
duct was  "culpable"  In  the  sense  that 
such  conduct  Is  of  the  type  Included 
within  the  phrases,  "gross  negligence, 
willful  misconduct  or  dereliction  of 
duty,"  *  and  the  Commission  then  deter- 
mines to  Impose  a  civil  penalty  on  that 
particular  official,  after  considering  the 
appropriateness  of  the  penalty  in  light 
of  his  net  worth  and  the  gravity  of  the 
offense.  The  Commission  took  no  posi- 
tion with  respect  to  Indemnification  of 
exchange  officials  for  other  expenses, 
such  as  liabilities  arising  out  of  civil 
proceedings  Instituted  by  private  parties 
or  legal  fees  Incurred  defending  various 
types  of  legal  proceedings.*  It  seems  un- 
likely that  prohibiting  indemnification 
for  civil  penalties  Imposed  by  the  C?om- 
mlssion  In  the  situation  described  above 
would  discourage  high  caliber  manage- 
ment from  serving  as  exchange  officials. 
Accordingly,  the  Commission  Is  not  per- 


>7  TTJ5.C.   iaa(6)(Supp.  V,   1975). 
*7  TTB.C.  13a   (Supp.  V.  1976)    (emphasis 
added) . 


»  The  phrases  "gross  negligence,  willful  mis. 
conduct  or  dereUction  of  duty"  are  meant  to 
convey  their  broadest  legal  construction,  not 
the  interpretation  of  those  8p>eclflc  phrases 
by  any  contract  market  or  the  application 
thereof  by  any  rule  of  such  contract  market. 

*Ab  discussed  below,  the  Commission  did 
not  intend,  by  requesting  public  comment 
on  indemnlflaatlon  for  certain  legal  fees,  to 
surest  that  it  might  prohibit  contract  mar- 
ket«.or  futures  commission  merchants  from 
reimbursing  oflBclals  for  legal  fees  Incurred  In 
the  unsuccessful  defense  of  an  action 
brought  by  the  Commission.  To  make  this 
clear,  the  Commission  has  stated  below  Ita 
view  that  indemnification  for  legal  feea 
would  not  violate  public  policy. 


suaded  that  tt  should  retract  Its  policy 
statement.  The  Commteglon  Is  concerned, 
however,  that  Its  xxiky  regarding  in- 
demnlflcatioa  may  be  misunderstood. 
For  that  reason,  the  Commission  has  de- 
cided to  modify  Its  statement  of  poUcy 
regarding  IndemnlQcation. 

The  Commlssl(xi  was  persuaded  by 
commentators  that  It  should  clarify  the 
situations  In  which  It  would  consider 
Indemnification  for  a  dvU  penalty  to  be 
against  public  policy.  Since  the  term 
"culpable  conduct"  Is  not  susceptible  of 
precise  definition.*  the  Commission  has 
decided  that  It  will  determine,  to  each 
case  in  which  a  civil  penalty  is  Imposed 
on  an  Individual  official,  whether  or  not 
indemnification  would  violate  public  polt 
icy.  Thus.  If  the  Commission  determines 
that  a  particular  official  is  guilty  of 
gross  negligence,  willful  misconduct  or 
dereliction  of  duty,  the  Commission 
would  consider  Indemnification  for  a 
civil  penalty  Imposed  on  that  official  to 
be  against  public  policy.  The  Commis- 
sion will  make  an  independent  determi- 
nation— in  the  administrative  proceed- 
ing in  which  the  civil  penalty  Is  Im- 
posed— ^whether  Indemnification  for  the 
civil  pensilty  would  violate  public  policy 
imder  the  particular  circumstances,  and 
If  Indemnification  would  violate  public 
policy,  the  Commission  will  include  a 
statement  to  that  effect  in  Its  order  im- 
posing the  penalty.  If  the  Commission 
finds,  on  ttie  other  hand,  that  indemni- 
fication would  not  violate  public  policy 


*  As  noted  above,  several  commentators  sug- 
gested that  the  Commission  adopt  certain 
state  law  standards  governing  the  propriety 
of  Indemnification  so  that  oOclals  could  be 
Indemnified  for  civil  penalties  If  they  "acted 
In  good  faith.  In  a  manner  reasonably  be- 
lieved by  them  to  be  in  or  not  opposed  to  the 
best  interests  of  the  corporation."  The  Com- 
mission disagrees.  The  good  faith  of  an  official 
or  the  best  interests  of  the  corporation  may 
be  relevant  in  considering  the  propriety  of 
indemnification  for  certain  llabUltles,  but  the 
Commission  believes  that  a  different  standard 
should  be  used  in  deciding  whether  an  official 
is  to  be  indemnified  for  a  civU  penalty  im- 
posed by  the  Commission  for  a  violation  of 
the  Act.  It  Is  possible,  for  example,  that  the 
"best  interests  of  the  corporation"  might  be 
found  by  a  sympathetic  board  of  governors 
to  dictate  a  coxirse  of  action  by  an  official  that 
is  at  variance  with  the  requirements  of  the 
Act.  The  Commission  believes  that  to  be  con- 
sistent with  the  pxirpoee  of  section  8b — to 
stimulate  diligence  on  the  part  of  exchange 
officials — the  propriety  ot  indemnification 
must  depend  upon  the  efforts  of  the  official 
to  discharge  hte  responsibilities  under  the 
Act,  whether  or  not  that  seems  to  be  in  the 
best  interest  of  the  corporation. 

This  Is  not  to  say  that  the  Commission  in- 
tends to  hold  exchange  officials  to  unrealistl- 
cally  high  standards  of  conduct  In  determin- 
ing whether  or  not  indemnification  for  a  civil 
penalty  would  violate  public  policy.  Nor  does 
the  Commission  Intend  to  intervene  In  ex- 
change determinations  to  indemnify  officials 
in  situations  having  no  impact  on  the  Com- 
mission's regulatory  responsibUltles.  How- 
ever, the  Commission  believes  that  exchange 
officials  have  certain  rasponslbOltles  to  the 
public  and  will  not  favor  indemnification  for 
dvU  penalties  in  situations  where  an  offidal's 
conduct  evidences  gross  negligence  or  wQlfol 
misconduct  or  dereUctloQ  of  duty  In  dl*- 
charging  respon-^lbllltles  under  the  Act. 
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In  a  particular  case.  It  will  not  oppose 
Indemniflcatlon  If  the  contract  market 
or  futures  commission  merchant  wishes 
to  reimburse  the  official  for  the  amount 
of  the  civil  penalty  in  that  case. 

The  Commission  believes  that  this 
c»se-by-case  approach  will  clarify  those 
circumstances  in  which  It  considers  In- 
demnification to  be  against  public  pol- 
icy. In  this  way.  the  Commission  hopes 
to  ameliorate  the  two  major  problems 
\i-hlch  commentators  said  might  be  cre- 
ated by  the  Commission's  policy:  (1) 
that  it  would  discourage  individuals  from 
serving  as  exchange  officials;  and  (2) 
that  It  would  discourage  commercial  in- 
surers from  underwriting  D&O  policies 
routine  civil  penalties. 

The  Commission  agrees  with  all  the 
commentators  who  said  that  Its  policy 
on  indemniflcatlon  should  not  be  codified 
into  regulations  at  this  time. 

n.  Summary  of  Comments  Regardino 
Indemnitication  for  Other  Legal 
Expenses 

a.    comments   on   policy  ilecarding   in- 
demnification for  other  kfical  expenses 

M06t  of  the  commentators  also  re- 
sponded to  the  Commisslon/s  request  In 
the  August  9.  1976  Federal  Register 
notice  for  comments  on.  among  other 
things:  (1)  whether  It  would  Be  against 
public  policy  to  allow  indemniflcatlon  of 
exchsmge  officials  for  liabilities  Wising 
oat  of  civil  proceedings  instituted  ov  pri- 
vate parties;  and  (2)  whether  it  wpuld 
be  against  public  policy  to  allow 
demnificatlon  of  exchange  ofi^ials 
legal  fees  incurred  In  the  uns 
defense  of  an  action  brough' 
Cbmmlsslon  pursuant  to  section 
Act.*  These  comments  may  be  sum- 
marized briefiy  as  follows: 

1.  THE  commission  SHOULD  NOT  PROHIBIT 
indemnification  OF  OFFICIALS  FOR  LIA- 
BILrnXS  ARISING  OUT  OF  CIVIL  PROCEED- 
INGS  INSTITUTED   BY    PRIVATE   PARTIES 

Most  Of  the  commentators  said  It 
would  be  a  mistake  to  prohibit  indemni- 
fication of  officials  for  liabilities  arising 
oat  of  civil  proceedings  instituted  by  pri- 
vate parties.  A  variety  of  reasons  were 
suggested,  but  most  commentators  said 
that  these  expenses  should  not  be  treated 
a»  penalties  because  the  sunount  of  the 


■Tbo  Commission  also  specifically  re- 
q-aested  comment  on  whether  It  would  be 
appropriate  to  bold  a  pubUc  beculng  on  the 
laaue  of  indemnification  All  the  commenta- 
tCTB  said  that  the  Commission  should  bold 
a  bearing  on  Indemnification.  In  this  way, 
they  suggested,  the  CtMnmlsslon  could  gather 
empirical  evidence  about  the  number  of  ex- 
elianga  ofllclals  who  might  be  expected  to 
resign  In  the  face  of  the  Commission's  policy 
om  Indemnification  The  Commission  Is  sat- 
laAed,  however,  that  no  pubUc  Interest  would 
be  eerfod  by  holding  further  hearings  on  the 
■Object  of  indemnification  since  the  written 
oanunenta  covered  the  subject  exhaustively. 


NOTICES 

expense  goierally  would  not  depend  upon 
the  gravity  of  the  violation  or  the  culpa- 
bility of  the  official  and  because  Individ- 
uals would  be  reluctant  to  serve  as 
exchange  officials  if  there  was  a  risk  that 
they  might  be  held  personally  liable  for 
potentially  large  simis  of  money  required 
to  c(xnpensate  injured  traders. 

2.    LEOAL   FEES    SHOtTU)    BK   6T7BJECT   TO 
nTDEMNmCATION      Ilf      ALL     CASES 

Most  commentators  said  that  the  pub- 
lic interest  would  be  better  served  by  al- 
lowing indemnification  for  legal  fees, 
even  when  they  are  Incurred  in  the  un- 
successful defens(*-of  an  action  brought 
against  individual  exchange  officials  by 
the  Commission,  for  the  reasons,  among 
others,  that  (1)  the  amount  of  legal  fees 
depends  upon  the  quality  and  complexity 
of  the  legal  representation,  not  the  grav- 
ity of  the  violation  or  the  culpability  of 
the  defendant,  and  (2)  that  Indemnifi- 
cation would  encourage  a  vigorous  de- 
fense against  possibly  frivolous  claims. 

B.  NO  CHANGES  WERE  MADE  IN  POLICY  RE- 
GARDING INDEMNIFICATION  FOR  OTHER 
LEGAL  EXPENSES 

The  Commission  has  not  changed  its 
original  policy  regarding  indemnifica- 
tion for  liabilities  other  than  section  6b 
civU  penalties.  In  other  words,  the  Com- 
mission takes  no  position  at  this  time 
with  respect  to  indemnification  for  other 
expenses,  such  as  liabilities  arising  out 
of  civil  proceedings  Instituted  by  private 
parties  or  legal  fees  incurred  defending 
various  types  of  legaJ  proceedings. 

The  Commission  believes  the  propri- 
ety of  indemnification  for  liabilities  In- 
curred in  private  civil  actions — such  as 
suits  luider  the  Commodity  Exchange 
Act  for  damages  sustained  by  injured 
traders  as  a  result  of  an  action  taken  by 
an  exchange  official — can  only  be  viewed 
In  the  context  of  the  actual  cases  as  they 
arise.  Consequently,  the  Commission 
does  not  believe  the  prc^Jrlety  of  indemni- 
fication In  these  circumstances  Is  suscep- 
tible to  treatment  by  a  regulation  or  pol- 
icy statement  of  general  applicability 
and  is  willing  generally  to  leave  such 
matters  to  the  determination  of  the  ex- 
changes themselves.' 

However,  the  Commission  has  pro- 
posed a  rule  that  would,  if  adopted,  re- 
quire contract  markets  to  notify  the 
Commission  IT  an  ofiQclal  of  a  contract 
market  is  to  be  Indemnified  for  liabilities 
arising  from  private  civil  actions.  See  41 


Fed.  Reg.  37597  (September  7.  1976) .  In 
this  way.  the  Commission  will  be  able  to 
review  the  propriety  of  IndemnlficatlCHi 
for  these  expenses  on  a  case-by-case 
basis.  And.  if  the  Commission  strongly 
believes,  because  of  the  nature  of  the 
particular  case,  that  there  should  be  no 
indenmification  in  that  case,  it  may  in- 
stitute separate  administrative  proceed- 
ings against  the  official  or  it  may  seek 
to  participate  as  aviicus  curiae,  or  to  in- 
tervene, in  the  proceedings.' 

The  Commission  also  wishes  to  make 
clear  that,  by  requesting  public  conunent 
on  indemnification  for  certain  legal  fees, 
it  did  not  intend  to  suggest  that  it  might 
prohibit  contract  markets  or  futures 
commission  merchants  from  reimbursing 
officials  for  legal  fees  incurred  in  the  un- 
successful defense  of  an  action  brought 
by  the  Ccwnmlsslon.  In  general,  the  Com- 
mission shares  the  view  of  the  commen- 
tators that  legal  fees  should  not  be 
treated  as  a  penalty,  since  the  amount 
of  the  fees  usually  depends  upon  the  qual- 
ity and  complexity  of  the  legal  represent- 
ation, not  the  gravity  of  the  violation  or 
the  culE>ability  of  the  defendant.  The 
Commission  therefore  does  not  believe  it 
would  be  against  public  policy,  £is  ex- 
pressed in  the  Act,  for  a  contract  market 
or  futures  commission  merchant  to  in- 
demnify an  official  for  legal  fees,  includ- 
ing fees  incurred  In  the  unusuccessful 
defense  of  an  actlcm  brought  by  the  Com- 
mission. 

As  noted  above,  the  Commission  Is 
satisfied  that  no  public  interest  would 
be  served  by  holding  further  hearings  on 
the  subject  of  indemnification.  However, 
Interested  persona  may  submit  written 
ccHTunents  on  the  Commission's  revised 
policy  regarding  Indemnification.  AH 
comments  should  be  addressed  to  Com- 
modity Futures  Trading  Commission, 
2033  "K"  Street,  N.W,  Washington,  D.C. 
20581,  ATTN:  Secretariat  Copies  o*  all 
comments  received  will  be  available  for 
public  Inspection  at  the  Commission's 
office  in  Washingrton,  D.C. 

Issued  in  Washington  on  January  18, 
1977. 

William  T.  Bagley, 
C?iaimuin. 

[FR  Doc.77-2045  Piled  l-21-77;8:45  am] 


*  Unlike  civil  penalties  Imposed  under  sec- 
tion 6b,  amounts  paid  as  a  settlement  or 
Judgment  In  a  particular  private  action  may 
be  based  in  part  on  the  need  to  compensate 
Injiired  traders  and  In  part  on  the  need  to 
deter  conduct  violative  of  the  Act.  The  mixed 
character  of  these  awards  la  one  of  the  prin- 
cipal obstcusles  to  treating  Indemnification  In 
tbeoe  drciimstancee  under  a  regulation  or 
policy  statestent  of  general  applicability. 


•In  reviewing  the  propriety  of  tademnlfl- 
catlon  In  any  case,  the  Commission  wlU  be 
prtmarUy  concerned  with  the  Impact  of  In- 
demnification on  the  Commission's  regula- 
tory responslbUltles.  Fcx'  example,  the  Com- 
mission might  opp>ose  indemnification  of  an 
exchange  official  for  amounts  paid  as  a  settle- 
ment or  Judgment  In  a  private  clvU  action 
based  tm.  a  violation  of  the  Act  If  It  appears 
that  the  official's  conduct  amounts  to  gross 
negligence,  wUlful  misconduct  or  dereliction 
of  duty  In  discharging  his  responslbllltlea 
under  the  Act.  The  Commission  does  not  In- 
tend to  Intervene  In  exchange  determina- 
tions to  Indemnify  officials  In  situations  hav- 
ing no  Impact  an  the  Commission's  regula- 
tory re^onslbU}tles. 
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Title  49 — ^Transportation 

CHAPTER  II — FEDERAL  RAILROAD  ADMIN- 
ISTRATION, DEPARTMENT  OF  TRANS- 
PORTATION 

PART  265— NONDISCRIMINATION  IN  FED- 
ERALLY ASSISTED  RAILROAD  PROGRAMS 

linplementation  of  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976 

This  Part  265  Implements  section  905 
of  the  Railroad  Revitalization  and  Regu- 
latory Refonn  Act  of  1976  ("Act")  to 
ensure  that  no  person  in  the  United 
States  shall,  on  the  grounds  of  race, 
color,  national  origin,  or  sex  be  excluded 
from  participation  In,  or  denied  the  ben- 
efits of,  or  be  subjected  to  discrimina- 
tion tinder,  any  project,  program  or  ac- 
tivity funded  in  whole  or  in  part  through 
financial  assistance  under  the  Act,  or 
any  provision  of  law  amended  by  the  Act, 
and  to  require  recipients  of  such  finan- 
cial assistance  and  certain  of  their  con- 
tractors and  subcontractors  to  take  af- 
firmative action  to  ensure  that  minority 
peisons  and  minority  businesses  have  a 
fair  ca>portunity  to  participate  In  em- 
plogmient  and  contractual  opportunities 
which  may  result  from  projects,  pro- 
STsnis  and  activities  funded  by  such 
assistance. 

Proposed  regiilatlons  Implementing 
section  905  of  the  Act  were  published  in 
the  Fkoeral  Register  on  October  22, 1976 
(41  PR  46612).  Interested  persons  were 
Invited  to  submit  on  or  before  November 
26.  1976,  their  written  e<xnments  on  the 
proposed  regulations  and  comments  were 
received.  As  a  result  of  consideration  of 
these  comments  by  the  Fede;td  Railroad 
AdnUnlstratlon  ("FRA"),  several  changes 
have  been  made  in  the  regulations,  each 
oS  which  will  be  noted  in  succeeding 
paragraphs. 

In  addition  to  numerous  technical 
cooments,  the  substantive  public  cota- 
ments  related  to  the  following  general 
areas:  (A)  duplicative  and  possibly  con- 
flicting equal  opportunity  requirements 
of  the  proposed  regulations  In  light  of 
the  Civil  Rights  Act  of  1964,  and  Execu- 
tive Order  11246:  (B)  potential  conflict 
of  lie  requirements  of  the  proposed  reg- 
lUations  with  provisions  of  existing  col- 
lectfve  bargaining  agreements:  and  (C) 
authority  to  impose  affirmative  action 
reqolranents.  In  addition,  the  National 
Ralroad  Passenger  Corporation  ("Am- 
trak")  denies  that  section  905  of  the 
Act  and  any  regulations  Issued  there- 
imder,  reach  secticm  601  of  the  Rail  Pas- 
senger Service  Act.  which  Is  the  prime 
source  of  federal  financial  assistance  to 
Amtrak. 

A.  Duplicative  Equal  Opportunity 
Requisebients 

IiCany  commenters  noted  the  provisions 
of  the  Civil  Rights  Act  of  1964,  Executive 
Oitler  11264,  Emd  regulations  Issued  pur- 
suant thereto,  and  complained  of  the 
necessity  of  compl3rtng  with  more  than 
one  set  of  regulatl<»s  dealing  with  the 
same  area.  Potential  conflicts  in  enforce- 
ment were  cited  along  with  the  possibil- 
ity that  two  agencies  imiriementing  slm- 
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Uar  bodies  of  law,  may  have  differing 
interpretations  or  policies  which  would 
unduly  complicate  or  confuse  the  respon- 
sibilities of  those  covered  by  the  regu- 
lations. It  was  urged  that  compliance 
with  the  affirmative  action  requirements 
of  E.O.  11246  be  deemed  to  satisfy  the  re- 
quirements of  the  proposed  regulations. 
It  was  also  urged  that  the  handling  of 
all  Federal  equal  opportunity  programs 
be  consolidated  in  one  agency,  especially 
in  the  areas  of  alleged  discrimination 
in  employment. 

The  scope  of  section  905  of  the  Act 
Is  broader  than  Titles  VI  and  VII  of  the 
Ciril  Rights  Act  of  1964,  and  E.O.  11246. 
Section  905  applies  to  sex  discrimination 
and  to  loan  guarantees,  while  Title  VI 
does  not.  As  Is  discussed  later,  the  pro- 
posed regulations  \mder  section  905  re- 
quire affirmative  action  In  areas  of 
minority  employment  and  minority  busi- 
ness while  E.O.  11246  and  regulations 
issued  thereunder  only  apply  to  employ- 
ment. In  addition,  E.O.  11264  and  Its 
Implementing  regulations  apply  only  to 
goremment  contracts,  or  programs  in- 
volving federally  assisted  construction 
projects,  whereas  section  905  applies  to 
any  tjrpe  of  Federal  financial  assistance 
provided  imder  the  particular  programs 
covered  by  section  905.  Consequently, 
there  is  a  need  for  a  body  of  regulations 
implementing  section  905  because  exist- 
ing regulations  in  this  area  do  not  cover 
all  situations  to  which  section  905  ap- 
plies. FRA,  by  delegation  from  the  Sec- 
retary, has  the  congresslonally  Imposed 
responsibility  to  ensure  that  the  provi- 
sioQs  of  section  905  are  applied  to  covered 
financial  assistance  programs.  While 
FRA  should  make  every  effort  consistent 
with  its  responsibility  to  coordinate  its 
requirements  with  those  of  other  agen- 
cies, it  must  retain  the  final  responsibil- 
ity for  actions  taken  under  section  905. 

Ih  an  effort  to  avoid  duplication,  or 
conflicting  requirements,  and  to  consoli- 
date eqiial  opportunity  pnxsrrams  to  the 
maitlmum  extent  possible,  FRA  has  coor- 
dinated its  proposed  regulations  dealing 
with  employment  with  the  General  Serv- 
ices Administration  which  Is  the  com- 
pliance agency  for  railroads  under  E.O. 
11246.  As  a  consequence,  all  affirmative 
action  plans  for  emplojmient  will  be  de- 
veloped In  accordance  with  the  regula- 
tions of  the  Department  of  Labor  at  41 
CFR  60-2.  In  addition,  railroad  aw>ll- 
cants  win  be  required  to  develop  their 
analysis  by  establishment  and  by  Job 
classification  in  accordance  with  the  re- 
quirements of  the  Joint  Reporting  Com- 
mittee of  the  Equal  Employmrait  Oppor- 
tunity Commission  and  the  Department 
of  Labor. 

Applicants  for  financial  assistance 
and  their  contractors  which  have  previ- 
ously furnished  another  agency  with  a 
written  affirmative  action  program,  may, 
of  course,  use  such  a  written  program 
(updated  If  necessary)  as  a  basis  for 
compliance  with  this  part.  If  the  pre- 
viously furnished  program  meets  all  of 
the  requirements  of  this  part  It  will  be 
accepted  by  the  Administrator.  Because 
PRA  has  final  responsibility  as  noted 


above,  acceptance  by  another  agtsncy 
imder  a  separate  authority  cannot  be 
deemed  or  presiuned  to  indicate  accept- 
ance by  the  Administrator. 

B.  Potential  Conflict  or  Proposed 
Regulations  With  Existing  Collec- 
tive Bargaining  Agreements 

Many  commenters  were  concerned 
with  the  stated  policy  of  PRA  that  con- 
flicting provisions  of  existing  collective 
bargaining  agreements  will  not  be  an 
excuse  for  a  recipient's  failure  to  live  up 
to  affirmative  action  requirements  (see 
§  265.7(a)  (2)  (iv)  of  proposed  regula- 
tions). Some  see  irreconcilable  conflicts 
which  may  require  an  applicant  to  forego 
federal  financial  assistance,  while  others 
view  this  policy  as  requiring  carriers  to 
alter  imilaterally  collective  bargaining 
agreements  in  contravention  of  the 
Railway  Labor  Act. 

FRA  believes  that  commenters  In  this 
regard  have  misunderstod  the  impact  of 
the  proposed  regulations.  At  the  outset  it 
should  be  noted  that  private  contractual 
arrangements  cannot  be  used  to  thwart 
public  policy.  Contractors  Ass'n  of  East- 
ern Pa.  V.  Secretary  of  Labor,  442  F.  2d 
159  (3d  Cir.  1971).  TTie  potential  conflict 
as  perceived  by  PRA  would  come  about 
when,  based  on  a  review  and  analysis 
of  utilization  of  minority  employees, 
imderutilization  is  established,  and  goals 
and  timetables  to  overcome  the  imder- 
utilization are  imposed  by  the  Adminis- 
trator as  a  condition  to  the  receipt  of 
federal  financial  assistance.  The  estab- 
lishment of  such  go£d8  and  time  tables 
with  respect  to  utilization  of  minority 
employees  may  conflict  with  existing  col- 
lective bargaining  agreements  to  the  ex- 
tent that  such  agreements  would  require 
the  applicant  to  hire  or  rehire  f  urloughed 
emplo3rees  before  any  person  is  newly 
hired.  FRA  does  not  perceive  this  conflict 
as  irreconcilable,  nor  have  the  comments 
from  labor  organizations  stated  that  any 
such  conflict  is  irreconcilable.  FRA  be- 
lieves that  as  a  result  of  good  faith  nego- 
tiations among  the  applicant,  the  Ad- 
ministrator, and  any  affected  labor 
organizations,  accommodations  can  be 
reached  where  the  Interests  of  each 
party  can  be  substantially  achieved. 

Insofar  as  the  Railway  Labor  Act  is 
concerned,  the  regulations  In  no  way 
abrogate  the  provisions  of  that  Act.  Any 
amendments  to  existing  collective  bar- 
gaining agreements  made  to  accommo- 
date the  requirements  of  the  Adminis- 
trator would,  of  course,  be  made  pursu- 
ant to  that  Act. 

C.  Authority  To  Reqijire  Affirmative 
Action 

Certain  commenters  questioned  the 
authority  of  FRA  to  require  affirmative 
action  pursuant  to  section  905  of  the  Act. 
Noting  the  similarity  of  section  905(a) 
to  Title  VI  (rf  the  Civil  Rights  Act  of  1964. 
and  suggesting  that  under  Title  VI  an 
agency  does  not  have  the  authority  to 
establish  appropriate  affirmative  action 
requirements,  it  Is  argued  that  no  such 
authority  exists  under  section  905.  PIIA 
disagrees.  Title  VI  does  not  so  limit  an 
agency  administering  a  PMeral  financial 


I  I 

FEDERAL  REGISTM,  VOL   4J.   NO     IS — MONDAY,   JANUARY  24,   1977 


RULES  AND  REGULATIONS 


4287 


assistance  program.  Contractors  Ass'n  of 
Eastern  Pa.  v.  Secretary  of  Labor,  supra. 
Further,  section  905  differs  from  Title  VI 
in  that  section  905(d)  authorizes  the 
Secretary  of  Transportation  to  "•  *  * 
prescribe  such  regulations  and  take  such 
actions  as  are  necessary  to  monitor,  en- 
force, and  affirmatively  carry  out  the 
purposes  (rf  this  section  [905]"  (itaUcs 
added).  In  PRA's  view  such  a  grant  of 
authority  clearly  authorizes,  indeed 
mandates,  the  requirements  contained  in 
these  regulations  for  affirmative  action 
programs. 

Again  noting  the  similarity  between 
section  905(a)  of  the  Act  and  Title  VI,  It 
was  argued  that  FRA  has  no  authority 
to  require  affirmative  action  with  respect 
to  minority  business  enterprises,  since 
Title  VI  has  not  been  interpreted  as  au- 
thorizing or  requiring  the  promulgation 
of  requirements  with  respect  to  minority 
businesses.  While  FRA  is  not  aware  of 
any  Judicial  determination  of  Title  VT  In 
this  regard,  it  does  not  Interpret  section 
905  as  being  limited  to  equal  opportunity 
in  empl03TTient.  Rather  section  905  Is  in- 
tended  to  reach   all   manifestations   of 
discrimination  and  a.<?sure  that  no  person 
is  denied  the  benefits  of  the  programs 
covered  by  section  905.  The  affirmative 
action  requirements  with  respect  to  mi- 
nority business  are  consistent  with  the 
intent  of  Congress,  especially  in  light  of 
section  906  of  the  Act  which  established 
the  Minority  Business  Resource  Center. 
However,  it  should  be  made  clear  that 
affirmative  action  requirements  for  mi- 
nority  businesses   are   established   pur- 
suant to  section  905  of  the  Act,  and  not 
section  906  as  some  commenters  appar- 
ently believed. 

Applicability  or  Section  905  or  the 
Act  to  Section  601  of  the  Rail  Pas- 
senger Act 

Amtrak  argues  that  section  601  of  the 
Rail  Passenger  Service  Act  ("RPSA") 
was  not  amended  by  the  Act,  and  con- 
sequently section  905  and  regulations 
promulgated  thereunder  do  not  apply  to 
section  601  of  the  RPSA.  FRA  disagrees. 
Section  905(b)  of  the  Act  pro\ides  that 
financial  assistance  provided  by  the  Act, 
or  Tvovisions  oi  law  amended  by  the  Act, 
is  subject  to  the  basic  nondiscrimination 
provision  set  forth  in  section  905(a) 
(it'llic';  added) .  Section  704(b)  of  the  Act 
provides : 

No  funds  appropriated  under  thLs  section 
or  pursuant  to  section  601  of  the  Rail  Pas- 
senger Service  Act  may  be  used  to  subsidize 
any" operating  losses  of  commuter  rail  or  ran 
freight  services. 

In  FRA's  view,  this  provision  substan- 
tively amended  section  601  by  placing  the 
limitation  on  the  use  of  section  601  grant 
funds.  Such  an  amendment  is  clearly 
within  the  scope  of  section  905  coverage, 
particularly  considering  its  remedial 
purpose  warranting  a  liberal  construc- 
tion of  its  language. 

Other  Substantive  Comments 

Commenters  expressed  concern  with 
the  cost  of  preparing  and  complying 
with  affirmative  action  programs,  and 


delays  In  procuring  goods  and  services 
caused  by  applying  such  programs  to 
contractors  and  siAcontractors  of  a  re- 
cipient. (Considering  the  administrative 
burden  such  requirements  would  Impose 
on  recipients  and  the  government,  sec- 
tion 265.11  will  be  amended  to  require 
contractors  to  develop  and  Implement 
affinnative  action  plans  In  accordance 
wltii  this  pArt  over  a  period  of  time.  It 
will  not  be  required  that  such  plans  re- 
ceive the  prior  approval  at  the  Admin- 
istrator before  contracts  may  b^ 
awarded. 

One  commenter  suggested  adding  a 
provision  providing  for  labor  organiza- 
tion participation  in  compliance  proceed- 
ings where  the  matter  could  affect  per- 
sons who  are  covered  by  collective  bar- 
gaining agreements.  The  adopted  reg- 
ulations win  be  revised  to  make  clear 
that  labor  organizations  may  present 
their  views  in  such  matters  where  their 
interests  may  be  affected. 

Several  commenters  suggested  that 
procurement  information  required  by  the 
proposed  regulations  or  requested  by  the 
Minority  Business  Resource  Onter  be 
treated  confidentially  upwn  request  of 
applicant  where  necessary  to  protect 
trade  secrets  or  competitive  position.  An 
appropriate  provision  will  be  added  to 
the  adopted  regulations  to  afford  such 
protection  to  the  extent  permitted  by 
the  Freedom  of  Information  Act  (5 
U.SC.  552)   and  applicable  case  law. 

Several  commenters  suggested  that 
affirmative  action  programs  be  devel- 
oped and  maintained  after  the  award 
of  financial  assistance,  or  that  any  con- 
flict between  the  requirements  of  the  Ad- 
ministrator and  the  provisions  of  collec- 
tive bargaining  agreements  be  resolved 
after  such  award.  To  ensure  that  sec- 
tion 905  of  the  Act,  and  these  regulations 
are  fully  implemented,  and  in  recogni- 
tion of  the  very  little  time  available  for 
such  action  once  an  award  has  been 
made.  FRA  deems  it  appropriate  that 
such  actions  be  taken  before  financial 
assistance  Is  awajxled. 

Objection  was  made  to  the  require- 
ment that  recipients  monitor  the  equal 
opportunity  requirements  of  their  con- 
tractors. FRA  l)elieves  that  recipients  of 
federal  financial  assistance  have  the  re- 
sponsibility to  monitor  the  activities  of 
contractors  which  are  paid  from  such 
assistance  since  the  recipients,  not  FRA, 
are  in  privity  with  the  contractors.  How- 
ever, it  should  be  understood  that  the 
term  "monitor"  does  not  include  enforce- 
ment actions  but  rather  is  limited  to  ac- 
tions necessary  to  determine  from  time 
to  time  whether  the  contractor  is  in 
compliance  and  if  not  to  report  the  ap- 
propriate facts  to  the  Administrator. 

Several  commenters  urged  that  in  re- 
viewing utilization  of  minority  employ- 
ees, the  classification  by  "job  categories" 
be  eliminated,  or  be  related  to  the  classi- 
fications established  by  the  Department 
of  Labor  pursuant  to  E.O.  11246.  Any 
classification  of  job  categories  which 
fully  reflects  the  organizational  struc- 
ture of  the  applicant,  recipient,  or  con- 
tractor and  in  the  aggregate  includes  all 
of  its  employees  may  be  used  by  an  w>- 


plicant,  recipient  or  contractor.  How- 
ever, as  previously  discussed,  railroads 
will  l>e  required  to  undertake  their  re- 
view by  establishment  and  by  Job  cate- 
gories as  re(iuired  by  the  Jc^t  Report- 
ing Committee. 

The  propriety  of  forbidding  a  recipi- 
ent from  entering  into  a  contract  with  a 
"debarred"  contractor  waa  questioned 
where  such  ccntractor  will  not  be  per- 
forming a  contract  which  is  part  of  a 
project,  program  or  activity  receiving 
federal  financial  assistance.  The  regula- 
tions are  modified  to  limit  tills  prohibi- 
tion to  the  project,  program,  or  activity 
which  is  receiving  Federal  financial  as- 
sistance. 

Several  commenters  objected  to  the 
notice  posting  requirements  which  would 
advise  employees  and  applicants  for  em- 
ployment of  the  equal  opportunity  re- 
quirements of  recipients  established  by 
the  proposed  regulations,  since  they  are 
required.  In  many  cases,  to  post  similar 
notices  pursuant  to  E.O.  11246.  FR\ 
will  in  establishing  the  content  of  such 
notice,  make  every  effort  to  eliminate 
any  duplication  of  material  contained  in 
other  required  notices.  Nevertheless, 
since  the  requirements  of  section  905  of 
the  Act  and  these  regulations  differ  in 
several  significant  ways  from  other 
affirmative  action  requirements,  the  ad- 
ditional notice  win  be  necessary. 

Several   concerns   were   expressed    in 
regard  to  affirmative  action  in  utilization 
of  minority  business  enterprises.   Con- 
cern was  expressed  that  the  affirmative 
action    re<iuirement5    would    compel    a 
recipient  to  purchase  goods  and  services 
on  less  than  a  sound  business  basis.  A 
railroad  company  obsen'ed  that  very  few 
minority   businesses  offered   goods   and 
services  of  the  tST^e  It  sought.  Nothing  in 
the  required  affirmative  action  program 
will  compel  a  recipient  to  contract  with 
a  business  that  cannot  deliver  the  type 
of  goods  or  services  sought.  What  the 
affirmative  action  program  does,  how- 
ever, is  to  require  recipients  and  con- 
ti"actors  to  develop  an  awareness  of  the 
need   to   assist   minority    businesses    in 
getting   into   the   mainstream   of   com- 
merce,   take    positive    steps    to    utUize 
minority  businesses,   tailor  its  require- 
ments to  meet  the  particular  problems 
generally  associated  with  minority  bu<=i- 
nesses  (e.g.  smaUness),  and  expand  the 
scope   of   traditional   thinlsing   by    con- 
sidering   the    utilization    of    minority 
businesses  in  such  fields  as  legal,  finan- 
cial.  Insurance   and  economic   services, 
engineering,  real  estate,  banking  and  the 
like.  Such  an  expanded  approach  will 
go  far  in  implementing  section  905  of 
the  Act. 


Changes  in  Proposed  Regulations 

Based  on  the  public  comment  to  the 
proposed  regulations  and  further  analy- 
sis by  FRA.  the  following  changes  have 
been  made  to  the  proposed  rules: 

(1)  The  definition  of  "MlncMlty  Busi- 
ness" In  section  265.5(J)  has  been 
changed  to  mean  a  business  which  has  at 
least  50%  of  its  equity  owned  by  a  minor- 
ity group  person  or  persons,  or  If  less 
than  50%.  controlled  by  such  a  person  or 
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persons,  and  such  other  organizations 
which  the  Administrator  determines  to 
be  b<»ia-flde  minority  biislnesses; 

(2)  Section  265.7(a)  has  been  amended 
to  malce  clear  that  existing  financing 
agreements  are  to  be  amended  to  Include 
the  nondiscrimination  clauses; 

(S)  Section  265.7(a)  (11)  and  265.13(c) 
<1)  are  amended  to  allow  certain  pro- 
.curement  information  furnished  by  ap- 
plicants to  be  treated  confidentially  upon 
request  and  to  the  extent  permitted  by 
law; 

<4)  New  nondiscrimination  clauses 
(14>  and  (15)  are  added  to  §265.7  to 
exact  an  agreement  from  the  recipient 
to  (a)  comply  with  the  written  affirma- 
tive action  program  as  approved  by  the 
AdiBlnlstrator;  and  (b)  notify  the  Ad- 
ministrator of  any  discrimination  com- 
plaints filed  against  recipient; 

(5)  Sei:tion  265.11  is  amended  (a)  to 
require  the  submission  of  two  copies  of 
written  affirmative  action  programs;  (b) 
to  eliminate  the  requirement  that  con- 
tractors and  subcontractors  submit  their 
afBnnatlve  action  programs  to  the  Ad- 
mlnfctrator  for  approval,  although  such 
profiprams  are  to  be  developed  and  main- 
tained; and  (c)  in  cases  of  contractors 
and  Eubcontractors  which  have  less  than 
fifty  employees,  to  require  the  develop- 
ment only  of  afOrmative  action  plans  for 
minority  businesses; 

(ff)  Section  265.13(b)  is  amended  (a) 
to  require  applicants  or  recipients  to  in- 
dicate in  their  written  affirmative  action 
programs  the  number  of  Jobs  which  will 
be  established  or  filled  during  the  pro- 
gram period  as  a  result  of  the  project, 
program  or  activity  receiving  financial 
assistance;  (b)  to  show  the  source  of 
emidoyee  compfulson  data;  and  (c)  to 
require  adherence  to  41  CFR  60-2  In  de- 
veloping written  affirmative  action  plans 
for  employment. 

(7>  SecUon  285.13(c)  (1)  is  amended  to 
higtatight  the  need  to  fumjsh  data  on 
pote$itlal  contracts  for  professional  and 
financial  services. 

(8>  Section  265.23  is  amended  to  allow 
participation  by  affected  labor  organiza- 
ticaa*  In  compliance  proceedings,  and  to 
allov  the  Administrator  to  suspend  fi- 
nancial assistance  during  such  proceed- 
ings In  Instances  other  than  when  hear- 
ings are  accorded. 

(SD  A  new  S  265.23  has  been  added 
to  elicit  information  necessary  to 
assess  the  impact  of  the  project,  program 
or  ilctlvity  for  which  financial  assistance 
Is  sought,  to  the  extent  such  information 
to  not  contained  in  the  application. 

S^ce  this  part  is  a  matter  relating  to 
locos,  grants,  b^seflts  and  contracts,  this 
part  is  effective  January  17.  1977. 

In  consideration  of  the  foregoing. 
Chapter  n  of  TiUe  49  of  the  C^ode  of 
Federal  Regulaticms  is  amended  by  add- 
ing a  new  port  265  reading  as  follows : 

8u>p«ft  A     0«n«f  I 

Sec. 

366.1       Purpose. 
3654       AppllcabUlty. 
3654      Deftnltlons. 

Subpart  B — Raqulramwils 

365.T      Nondlacrlmlnatlon  clauses. 
365.9      AfllrmatlTe  action  prognun — general. 
365.11    SubatlsBlon     of    afllrmatlv*    actlou 
program. 


RULES  AND  REGULATIONS 


b6C. 

265.13 
265.15 
265.17 


Contents  of  afilrmatlve  action  pro- 
gram. 
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affirmative  action  program. 

Review  of  affirmative  action  program. 

Subpart  C — Compllanca 

CompUance  information. 
Conduct  of  Investlgatlona. 
Procedure  for  effecting  compliance 
Other  Information. 


265.19 
2e5.Sl 
265  .S3 
26545 

ATTrHORrrr:  Sec.  S06  of  the  RaUroad  Revl- 
taliz&tion  and  Regulatory  Reform  Act  of  1976, 
Pub.  L.  No.  94-210  (90  Stat.  31);  Regulations 
of  tJie  Office  of  the  Secretary  of  Transporta- 
tion, 49  CFR  1.49(u). 

Subpart  A — General 

§  265.1      Purpose. 

The  purpose  of  this  part  is  to  efif actuate 
the  provisions  of  section  905  of  the  Rail- 
road RevitaJization  and  Regulatory  Re- 
form Act  of  1976  (hereinafter  referred 
to  as  the  "Act")  to  ensure  that  no  per- 
son In  the  United  States  shall,  on  the 
grounds  of  race,  color,  national  origin, 
or  sex  be  excluded  from  participation  in, 
or  denied  the  benefits  of,  or  be  subjected 
to  dtecrlmlnation  under,  any  project,  pro- 
gram or  activity  funded  in  whole  or  in 
part  tlirough  financial  assistance  under 
the  Act,  or  any  provision  of  law  amended 
by  the  Act.  Nothing  contained  in  these 
regulations  is  Intended  to  diminish  or 
supersede  the  obligations  made  appli- 
cable by  either  TlUe  VI  of  the  Civil 
Rights  Act  of  1964,  (42  U.S.C.  2000d), 
or  Executive  Order  No.  11246,  (42  USCA 
2000ie  (note) ) .  Subsection  (d)  of  section 

905  of  the  Act  authorizes  the  Secretary 
to  prescribe  such  regulations  and  take 
such  actions  as  are  necessary  to  monitor, 
enforce,  and  affirmatively  carry  out  the 
purposes  of  that  section.  This  authority 
coupled  with   the  provisions  of  section 

906  of  the  Act,  which  requires  the  estab- 
lishment of  a  Minority  Resource  Cente:;; 
which  is  authorized  to  encourage,  pro- 
mote and  assist  in  the  participation  by 
minority  business  enterprises  In  the  re- 
structuring. Improvement,  revltalization 
and  maintenance  of  our  Nation's  rail- 
roads, provides  the  basis  for  requirements 
for  the  development  of  affirmative  action 
programs  by  recipients  of  Federal  finan- 
cial assistance  and  certain  of  their  con- 
tractors to  Insure  that  minorities  and 
minority  businesses  are  afforded  sunple 
consideration  with  respect  to  employ- 
ment and  contractual  opportunities  pro- 
duced as  a  result  of  the  Implementation 
of  ttie  Act  and  other  provisions  of  law 
amended  by  the  Act. 


§  2(5.3     Applicability. 

This  part  applies  to  any  project,  pro- 
gram, or  activity  fimded  in  whole  or  in 
part  through  financial  assistance  provid- 
ed under  the  Act.  and  to  any  activity 
funded  under  any  provision  of  the  Re- 
gional Rail  Reorganization  Act  of  1973, 
as  amended  (45  UJS.C.  701  et  seq.)  or 
the  Rail  Passenger  Service  Act,  as 
amended  (45  UJS.C.  501  et  seq.)  amended 
by  the  Act  Including  the  financial  assist- 
ance programs  listed  In  AiH>endlx  A.  It 
applies  to  contracts  awarded  to  imple- 
ment the  Northeast  Corridor  Project  and 


to  financial  assistance  programs  admin- 
istered by  the  United  States  RcUlway 
Association. 

§  265.5     Definitions. 

As  used  In  this  part,  unless  the  context 
Indicates  otherwise: 

(a)  "Act"  means  the  Railroad  Re- 
vltalization and  Regulatory  Reform  Act 
of  1976  (Pub.  L.  No.  94-210) . 

(b)  "Administrator"  means  the  Fed- 
eral Railroad  Administrator  or  his  dele- 
gate. 

(c)  "Affirmative  action  program" 
means  the  program  described  in  S  265.9 
tlirough  §  265.15  of  this  part. 

(d)  "Agency"  means  the  Federal 
Railroad  Administration. 

(e)  "Applicant"  pieans  persons  apply- 
ing for  financial  assistance  under  any 
of  the  Rail  Acts. 

(f )  "Contractor"  means  a  prime  con- 
tractor or  a  sut>contractor  who  will  be 
paid  in  whole  or  in  part  directly  or  in- 
directly from  financial  assistance  pro- 
vided imder  the  Rail  Acts. 

(h)  "Includes"  means  includes  but  not 
limited  to. 

(1)  "Minority"  means  women.  Blacks, 
Hispanic  Americans,  American  Indians, 
American  Eskimos,  American  Orientals 
and  American  Aleuts. 

(j)  "Minority  Business"  means  a  busi- 
ness organization  having  at  least  50  per- 
cent of  its  equity  (exchisive  of  any  equity 
Interest  held  by  any  governmental  agen- 
cy) owned  by  minority  group  persons, 
or  where  less  than  50  percent,  the  or- 
ganization is  controlled  by  such  persons, 
or  such  other  organizations  as  the  Ad- 
ministrator determines  to  be  a  bona -fide 
minority  business  organi2!ation. 

(k)  "Minority  Business  Resource  Cen- 
ter" means  the  Minority  Resource  Cen- 
ter established  in  the  Department  of 
Transportation  pursuant  to  section  906 
of  the  Act. 

(1)  "Rail  Acts"  means  the  Railroad 
Revltalization  and  Regulatory  Reform 
Act  of  1976,  the  Regional  Rail  Reorga- 
nization Act  of  1973,  as  amended  (45 
U.S.C.  701  et  seq.)  and  the  Rail  Pas- 
senger Service  Act,  as  amended  (45 
U.S.C.  501  etseq.). 

(m)  "Recipient"  means  a  person  who 
receives  financial  assistance  under  any  of 
the  Rail  Acts  except  under  section  602 
of  the  Rail  Passenger  Service  Act,  as 
amended  (45  U.S.C.  501  et  seq.). 

(n)  "UnderutUization"  means  the 
condition  of  having  fewer  minority  em- 
ployees in  a  pfirticular  job  group  or  few- 
er awards  of  contracts  to  minority  busi- 
nesses than  would  reasonably  be  ex- 
pected by  their  availability  for  such  jobs 
or  awards. 

SUBPART  B — REQUIREMENTS 

§  265.7     Nondi.-^crimination  clauses. 

(a)  Each  agreement  for  financial  as- 
sistance made  under  any  provision  of  the 
Rail  Acts  shall  include,  or,  in  the  case 
of  agreements  made  prior  to  the  effec- 
tive date  of  this  part,  shall  be  amended 
to  include,  the  following  clauses: 

(1)  As  a  condition  to  receiving  Fed- 
eral financial  assistance  under  the  Rail- 
road Revltalization  and  Regulatory  Re- 
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form  Act  of  1976  ("Act"),  or  the  iffovi- 
isions  of  the  Regional  Rail  Reorganiza- 
tion Act  of  1973,  as  amended  (45  U.S.C. 
701  et  seq.) ,  or  the  Ran  Passenger  Serv- 
ice Act  or  1970,  as  amended  (45  U.S.C. 
501  et  seq.)  amended  by  the  Act  (collec- 
tively called,  together  with  the  Act,  the 
"Rail  Acts") ,  the  recipient  hereby  agrees 
to  observe  and  comply  with  the  follow- 
ing: 

(i)  No  person  in  the  United  States 
shall  on  the  ground  of  race,  color,  na- 
tional origin  or  sex  be  excluded  from 
participation  In,  or  denied  the  benefits 
of,  or  be  subjected  to  discrimination  un- 
der, any  project,  program,  or  activity 
funded  in  whole  or  in  part  through  such 
assistance. 

(2)  The  following  specific  discrimina- 
tory actions  are  prohibited: 

(i)  A  recipient  imder  any  project,  pro- 
gram or  activity  to  which  these  clauses 
apply  shall  not,  directly  or  through  con- 
tractual or  other  arrangements,  on  the 
ground  of  race/  color,  national  origin,  or 
sex: 

(A)  Deny  a  person  any  service,  finan- 
cial aid,  or  other  benefit  provided  under 
such  project,  program  or  activity; 

(B)  y^*rovide  any  service,  financial  aid, 
or  other  benefit  to  a  person  which  is  dif- 
ferent, or  is  provided  in  a  different  man- 
ner, from  that  provided  to  others  under 
such  project,  program  or  activity; 

(C)  Subject  a  person  to  segregation 
or  separate  treatment  in  any  matter  re- 
lated to  his  receipt  of  any  service,  finan- 
cial aid  or  other  l>enefit  imder  such 
project,  program  or  activity; 

(D)  Restrict  a  person  in  any  way  in 
the  enjoyment  of  any  advantage  or  priv- 
ilege enjoyed  by  others  receiving  any 
service,  flimncial  aid  or  other  benefit  un- 
der such  project,  program  or  activity;  or 

(E)  Deny  a  person  an  opportunity  to 
participate  in  such  project,  program  or 
activity  through  the  provision  of  services 
or  otherwise  or  afford  him  an  opportu- 
nity to  do  so  which  is  different  from  that 
afforded  others  under  such  project,  pro- 
gram or  activity. 

(il)    A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro- 
vided imder  any  such  project,  program 
or  activity  or  the  class  of  persons  to 
whom,  or  the  situations  in  which  such 
services,  financial  aid.  other  benefits,  or 
facilities  will  be  provided  under  any  such 
project,  program  or  activity,  or  the  class 
of  persons  to  be  afforded  an  opportimity 
to  participate  in  any  such  project,  pro- 
gram or  activity  shall  not,  directly  or 
through  contractual  or  other  arrange- 
ments, utilize  criteria  or  methods  of  ad- 
ministration which  have  the  effect  of 
subjecting  persons  to  discrimination  be- 
cause   of    their    race,    color,    nationtd 
origin,  or  sex,  or  have  the  effect  of  de- 
feating or  substantially  impairing  ac- 
complishment of  the  objectives  of  the 
project,  program  or  activity,  with  re- 
spect to  individuals  of  a  particular  race, 
color,  national  origin  or  sex. 

(ill)  In  determining  the  site  or  loca- 
tion of  facilities,  a  recipient  shall  not 
make  selections  with  the  purpose  or  ef- 
fect of  excluding  persons  from,  denying 
them  the  benefits  of,  or  subjecting  them 


to  discrimination  imder  any  project,  pro- 
gram or  activity  to  which  these  clauses 
apply  on  the  grounds  of  race,  color,  na- 
tional origin  or  sex,  or  with  the  purpose 
or  effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  these  clauses. 

(iv)  The  recipient  shall  not  discrimi- 
nate against  any  employee  or  applicant 
for  empl03Tnent  because  of  race,  color, 
national  origin  or  sex.  Except  as  other- 
wise required  by  the  regulations  or  orders 
of  the  Administrator,  the  recipient  shall 
take  affirmative  action  to  insure  that 
applicants    for    employment    are    em- 
ployed, and  that  employees  are  treated 
during  employment,  without  regard  to 
their  race,  color,  national  origin  or  sex. 
Such  action  shaU  include,  but  not  be  lim- 
ited to  the  following:  employment,  pro- 
motion,   demotion,    transfer,    recruit- 
ment or  recruitment  sidvertising,  layoff 
or  termination,  rates  of   pay  or  other 
forms  of  compensation,  and  selection  for 
training,  including  apprenticeship.  The 
recipient  agrees  to  post  in  conspicuous 
places,  available  to  employees  and  appli- 
cants for  employment,  notices  to  be  pro- 
vided   by    the    agency's    representative 
setting  forth  the  provisions  of  these  non- 
discrimination   clauses.    The    recipient 
understands  and  agrees  that  it  shall  not 
be  an  excuse  for  the  recipient's  failure 
to  provide  affirmative  action  that  the 
labor  organizations  with  which  the  re- 
cipient has  a  collective  bargaining  agree- 
ment failed  or  refused  to  admit  or  qualify 
minorities  for  admission  to  the  union, 
or  that  the  provisions  of  such  agree- 
ments otherwise  prevent  recipient  from 
implementing  its  affirmative  action  pro- 
gram. 

(v)  The  recipient  shall  not  discrimi- 
nate against  any  business  organization  in 
the  award  of  any  contract  because  of 


origin  or  sex,  to  exclude  individuals  or 
businesses  from  participation  in.  to  deny 
them  the  benefits  of.  or  to  subject  them 
to  discrimination  under  any  project,  pro- 
gram or  activity  to  which  these  clauses 
apply,  the  recipient  must  take  affirma- 
tive action  to  remove  or  overcome  the 
effects  of  the  prior  discriminatory  prac- 
tice or  usage.  Even  in  the  absence  of  prior 
discriminatory  practice  or  usage  to  which 
this  part  applies,  the  recipient  is  expected 
to  take  affirmative  action  to  insure  that 
no  person  is  excluded  from  participation 
in  or  denied  the  benefits  of  the  project, 
program  or  activity  <hi  the  grounds  of 
race,  color,  national  origin  or  sex,  and 
that  minorities  and  minority  businesses 
are  afforded  a  reasonable  opportunity  to 
participate  in  employment  and  procure- 
ment opportunities  that  will  result  from 
financial  assistance  provided  under  the 
Rail  Acts. 

(6>  The  recipient  agrees  to  take  such 
actions  as  are  necessary  to  monitor  its 
activities  and  those  of  its  contractors 
who  will  be  paid  In  whole  or  in  part  with 
funds  provided  by  the  Rail  Acts,  or  from 
obligations  guaranteed  by  the  Adminis- 
trator pursuant  to  the  Rsdl  Acts,  except 
obligati(Xis  guswanteed  under  section  602 
of  the  Rail  Passenger  Service  Act,  in 
order  to  carry  out  affirmatively  the  pur- 
poses of  paragraph  (1)  above,  and  to  im- 
plement the  affirmative  action  program 
developed  and  implemented  pursuant  to 
49  CFR  265. 

(7)  The  recipient  shall,  in  all  adver- 
tisements for  employees,  or  solicitations 
for  services  or  materials  from  business 
organizations  placed  by  or  on  behalf  of 
the  recipient.  In  cormection  with  any 
project,  program  or  activity  funded  in. 
whole  or  In  part  with  financial  assistance 
under  the  Rail  Acts,  state  that  all  appU- 
cants  for  employment  will  receive  con- 


race,  color,  national  origin  or  sex  of  its  «*sideration  for  employment,  and  all  busi 


employees,  managers  or  owners.  Except 
as  otherwise  required  by  the  regulations 
or  orders  of  the  Administrator,  the  re- 
cipient shall  take  affirmative  action  to 
insure  that  business  organizations  are 
permitted  to  compete  and  are  consid- 
ered for  awards  of  contracts  without  re- 
gard to  race,  color,  national  origin  or 
sex. 

(3)  As  used  in  these  clauses,  the  serv- 
ices, financial  aid,  or  other  benefits  pro- 
vided under  a  project,  program,  or  activ- 
ity receiving  financial  assistance  under 
the  Rail  Acts  include  any  service,  finan- 
cial aid,  or  other  benefit  provided  in  or 
through  a  facility  funded  through  finan- 
cial assistance  provided  under  the  Rail 
Acts. 

(4)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  does  not 
Umlt  the  generality  of  the  prohibition  in 
paragraph  (a)  (1)  (1)  of  this  section. 

(5)  These  clauses  do  not  prohibit  the 
consideration  of  race,  color,  national  ori- 
gin or  sex  if  the  purpose  and  effect  are 
to  remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability  of,  or  partici- 
pation in,  recipient's  operations  or  activ- 
ities on  the  grounds  of  race,  color,  na- 
tional origin  or  sex.  Where  prior  discrim- 
inatory or  other  practice  or  usage  tends, 
on  the  grounds  of  race,  color,  national 


ness  organizations  will  receive  consider 
ation  for  an  award  of  a  contract,  with-- 
out  regard  to  race^  color,  national  origin 
or  sex.  ^P^ 

(8)  The  recipient  shall  send  to  each 
labor  organization  or  representative  of 
workers  with  which  It  has  a  collective 
bargaining  agreement  or  other  (Msntract 
or  understanding  a  notice  to  be  provided 
by  the  agency's  representative,  advising 
the  labor  organizaticm  or  workers'  repre- 
sentative of  the  recipient's  commitments 
under  section  905  of  the  Act,  and  shall 
post  copies  of  the  notice  in  conspicuous 
places  availsUsle  to  employees  and  appli- 
cants for  anplosmaent. 

(9)  The  recipient  shall  comply  with  all 
provisions  of  section  905  of  the  Act,  the 
Civil  Rights  Act  of  1964,  any  other  Fed- 
eral civil  rights  act,  and  with  the  rules, 
regulations,  and  orders  issued  under  such 
acts. 

(10)  The  recipient  shall  furnish  all 
Information  and  reports  required  by  the 
rules,  regulations,  and  orders  of  the  Ad- 
ministrator, and  will  permit  access  to  its 
lx>oks,  records,  and  accounts  by  the  Ad- 
ministrator for  purposes  of  Investigation 
to  ascertain  compliance  with  rules,  reg- 
ulations, and  orders  referred  to  In  para- 
graph (9)  hereof. 

(11)  Recipient  shall  furnish  such  rele- 
vsuit  procurement  informatics,  not  in- 
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eluded  In  Its  affirmative  acticxi  program, 
as  may  be  requested  by  the  Minority 
Biulness  Resource  Cester.  Upon  the  re- 
quest of  the  recipient,  the  Coiter  shall 
keep  such  information  confidential  to 
the  extent  necessary  to  protect  commer- 
cial or  financial  information  or  trade  se- 
crets to  the  extent  permitted  by  law. 

(12)  In  the  event  of  the  recipient's 
noncompliance  with  the  nondiscrimina- 
tion claiises  of  this  agreement,  or  with 
the  provisions  of  section  905  of  the  Act, 
the  Civil  Rights  Act  of  1964.  or  with  any 
other  FWeral  civil  rights  act,  or  with 
any  rules,  regulations,  or  orders  Issued 
under  such  acts,  this  contract  will,  after 
notice  of  such  noncompliance,  and  after 
affording  a  reasonable  opportunity  for 
compliance,  be  canceled,  terminated,  or 
suspended  in  whole  or  in  part  and  the 
recipient  may  be  declared  ineligible  for 
further  Federal  financial  assistance  in 
accordance  with  procedures  authorized 
In  section  905  of  the  Act,  or  as  otherwise 
provided  by  law. 

(13)  The  recipient  shall  not  enter  into 
any  contract  or  contract  modification 
whether  for  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or  personal 
property,  including  lease  arrangements, 
or  for  construction,  in  connection  with  a 
project,  program  or  activity  which  re- 
ceives financial  assistance  imder  the  Rail 
Act»  with  a  contractor  debarred  from  or 
who  has  not  demonstrated  eligibility  for 
Federal  or  federally  sissisted  contracts, 
and  will  carry  out  such  sanctions  and 
penalties  for  violation  of  this  part  as 
may  be  Imposed  upon  contractors  and 
subcontractors  by  the  Administrator  or 
any  other  authorized  Federal  official. 
The  recipient  shall  Insure  that  the 
elapses  required  by  41  CFR  5  60-1.46  Im- 
plementing executive  Order  No.  11246 
win  be  placed  in  each  non-exempt  fed- 
erally assisted  construction  contract. 

(14)  The  recipient  agrees  to  comply 
with  and  Implement  the  written  affirma- 
tive action  program  as  approved  by  Whe 
Administrator  pursuant  to  section  265.17 
of  TlUe  49  CFR. 

(15)  The  recipient  agrees  to  notify  the 
Administrator  proqiptly  of  any  law  siilt 
or  eomplalnt  filed  against  the  recipient 
alleging  discrimination  on  the  basis  of 
race,  color,  national  origin  or  sex. 

fW)  The  recipient  shall  Include  the 
preceding  provisions  of  paragraphs  (1) 
through  (15)  in  every  contract  or  pur- 
ehajeorder,  whether  for  the  furnishing 
of  anppUes  or  services  or  for  the  use  of 
real  or  personal  property,  including  lease 
arrang«nents,  or  for  constructi(jn  relat- 
ing to  projects,  programs  or  activities  fl- 
nanced  In  whole  or  In  part  under  the 
Rap  Acts.  The  recipient  shaU  cause  each 
such  contractor  or  vendor  to  Include  the 
pmjTlslooa  of  paragraphs  (1)  through 
(15)  tn  every  subcontract  The  recipi- 
ent win  take  such  actkm  with  respect 
to  Kur  such  contract  or  purchase  oirder 
as  ftw  Administrator  may  direct  as  a 
mMDB  ot  enforcing  such  provlskms  tn- 
rtorttng  sanctions  for  noncon4>UazK3e: 
PRMided,  bowerer.  that  In  the  event  the 
ivetpleut  beeomes  lnvolv«d  In,  or  Is 
ttuvatened  with.  Utlgatlon  with  a  eon- 
traotor  or  rmOor  as  a  result  of  soch  dl- 
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rectlon  by  the  Administrator,  the  recip- 
ient may  request  the  United  States  to 
enter  Into  such  litigation. 


§  265.9      Affirmative 
General. 


action     prograi 


Recipients  of  financial  assistance  im- 
der the  Rail  Acts  and  their  contractors, 
as  Qiecified  herein,  shall  develop  and 
maintain  an  affirmative  action  program 
to  Insure  that  persons  and  businesses  are 
not  discriminated  against  because  of 
racei  color,  national  origin  or  sex  in  pro- 
grams, projects  and  activities  financed  in 
whole  M"  in  part  through  financial  assist- 
ance provided  imder  the  Rail  Acts,  and 
that  minorities  and  minority  businesses 
receive  a  fair  pn:«x>rtic«i  of  employment 
and  contractual  opportunities  which  will 
result  from  such  programs,  projects  and 
activities. 

§265.11      Submission   of   affirmative    ac- 
tion program. 

(a)  Each  application  for  financial  as- 
sistance imder  any  of  the  Rail  Acts  shall, 
as  a  condition  to  its  approval  and  the  ex- 
tension of  any  financial  assistance  pur- 
suant to  the  application,  contain  or  be 
accompanied  by  two  copies  of  a  written 
affirmative  action  program  for  review  by 
and  approval  of  the  Administrator.  Re- 
cipients that  have  already  entered  Into 
an  agreement  or  other  arrangement  pro- 
viding for  such  assistance  shall,  within 
60  lays  after  the  effective  date  of  this 
part,  develop  and  submit  to  the  Admin- 
istrator two  copies  of  a  written  affirma- 
tive action  program  for  review  by  and 
approval  of  the  Administrator  and 
thereafter  maintain  such  program. 

(b>  (1)  Beginning  30  days  after  the 
effective  date  of  this  part,  and  until  120 
days  after  such  date,  each  recipient  shall 
require  any  contatictor,  as  a  condition  to 
an  award  of  a  contract  for  $50,000  or 
more  for  services  or  prcxlucts  on  a  proj- 
ect receiving  federal  financial  assistance 
tmder  a  program  covered  by  section  905 
of  the  Act: 

(U  To  furnish  to  the  recipient  a  writ- 
ten assurance  that  it  will,  within  90  days 
after  the  date  ot  the  award,  develc^}  and 
maintain  a  written  affirmative  action 
program  meeting  the  requirements  of 
this  part  for  the  project,  program  or  ac- 
tivity covered  by  the  ccmtract, 

(11)  To  require  each  of  Its  subcontrac- 
tors receiving  an  award  of  a  subcontract 
for  $50,000  or  more  within  120  days  after 
the  effective  date  of  this  part,  to  furnish 
to  ttie  contractor  as  a  condition  to  such 
an  award  the  written  assurance  described 
in  cSause  (1)  of  this  paragraph. 

(X)  Beginning  120  days  after  the  effec- 
tive date  of  this  part,  each  recipient  shall 
reqxilre  as  a  oon<iltlon  to  the  award  of  a 
contract  or  subcontract  of  $50,000  or 
more  that  the  contractor  or  subcontrac- 
tor furnish  a  certificate  to  the  recipient  or 
contractor  as  appn^jrlate  that  a  writ- 
ten affirmative  action  program  meeting 
the  requirements  of  this  pert  has  been 
(feveloped  and  Is  being  maintained. 

(S)  Notwithstanding  paragrar^s  (1) 
and  (2)  of  this  subsection,  each  con- 
tractor or  subcontractor  having  a  con- 
tract of  $50,000  or  more  but  less  than 
50  onployees  shall  be  required  to  develop 


and  maintain  a  written  affirmative  ac- 
tion program  only  for  contracts  In  ac- 
cordance with  S  265.13(c)  ot  this  part 
(4)  A  recipient  or  contractor  shall 
not  procure  supplies  or  services  in  less 
than  usual  quantities  or  In  a  manner 
which  is  intended  to  have  the  effect  of 
avoiding  ttie  appllcabihty  of  this  p>ara- 
graph. 

§  265.13      Contents  of  affirmative  action 
program. 

(a)  General.  A  prerequisite  to  the  de- 
velopment of  a  satisfactory  affirmative 
action  program  is  the  Identiflcaticm  and 
analysis  of  problem  areas  Inh^-mt  in 
minority  wnplosmient  and  utlllzatk»i  of 
minority  businesses,  and  an  evaluation 
of  opportunities  for  utilization  of  minor- 
ity group  personnel  and  minority  busi- 
nesses. Therefore,  an  affirmative  action 
program  to  guarantee  employment  and 
contractual  opportunities  shall  provide 
for  specific  actions  keyed  to  the  problems 
and  needs  of  minority  persons  and 
minority  businesses  including,  where 
there  are  deficiencies  based  on  past  prac- 
tices, and  with  respect  to  future  plans  for 
hiring  and  promoting  employees  or 
awarding  contracts,  the  development  of 
specific  goals  and  timetables  for  the 
prompt  achievement  and  maintenance 
of  full  opportunities  for  minority  persons 
and  minority  businesses  with  respect  to 
progrsuns,  projects  and  activities  sub- 
ject to  this  part. 

(b)  Emplovment  practices.  (1)  The 
afflrmatlve  action  program  for  employ- 
ment showing  the  level  of  utilization  of 
minority  employees,  and  establishing  a 
plan  to  insure  representative  opportuni- 
ties for  ranployment  for  mlnori^  persons 
Shall  be  developed  in  accordance  with  the 
regulations  of  the  Department  of  Labor 
at  41  CTFR  60-2. 

(2)  Railroad  applicants  or  recipients 
shall  develop  their  program  for  each 
establishment  in  their  organization  and 
by  Job  categories  In  accordance  with  the 
requiremoits  of  the  Joint  Reporting 
Committee  of  the  Equal  Etoployment 
Opportunity  Commission  and  the  De- 
partment of  Labor.  Other  applicants,  re- 
cipients or  contractors  mi^  use  any  pro- 
gram format  or  organization  which  has 
been  approved  for  use  by  other  Federal 
agencies  enforcing,  equal  opportunity 
Laws. 

(3)  The  aCBrmatlve  action  jwogram 
shall  show  the  source  of  statistical  data 
used. 

(4)  The  afflrmatlve  action  program 
shall  Include  a  listing  by  Job  category 
of  all  jobs  which  may  be  established  or 
filled  by  the  applicant,  recipient  or  con- 
tractor as  a  result  of  the  project,  pro- 
gram or  activity  funded  by  federal  finan- 
cial assistance  under  the  Rail  Acts  for 
the  first  five  years  of  such  project,  pro- 
gram or  activity  or  the  period  during 
Which  such  project,  program  or  activity 
wHl  be  undertakoi,  whichever  is  the 
lesser  ("program  period") . 

(5)  The  afflrmatlve  action  program 
shall  set  forth  tn  detail  a  plan  to  Insure 
that  with  respect  to  the  project,  pro- 
gram or  activity  financed  In  whole  or 
in  part  through  financial  assistance  un- 
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der  the  Rail  Acts,  minority  jjersons  have 
an  opportimity  to  participate  in  employ- 
ment in  proportion  to  the  percentage  of 
the  minority  work  force  in  the  arcA 
where  the  applicant's,  recipient's  or  con- 
tractor's operations  are  located  as  com- 
pared to  the  total  work  force,  and  that 
such  minority  persons  have  an  equal  op- 
portunity for  promotion  or  upgrading. 
Where  appropriate  because  of  prior  un- 
derutllizatlon  of  minority  employees,  the 
program  shall  establish  specific  goals 
and  timetables  to  utilize  minority  em- 
ployees in  such  projects,  programs  or 
activities  in  the  above-mentioned  pro- 
portion. 

(c)  Contracts.  (1)  The  affirmative  ac- 
tion program  shall  include  details  of  pro- 
posed contracts  in  excess  of  $10,000  to  be 
awarded  in  connection  with  projects, 
programs  and  activities  funded  in  whole 
or  In  part  through  financial  assistance 
under  the  Rail  Acts,  including  contracts 
for  professional  and  financial  services, 
for  the  program  period.  The  details  shall 
include  a  description  of  the  services  or 
products  which  will  be  sought  including 
estimated  quantities,  the  location  where 
the  services  are  to  be  provided,  the  man- 
ner in  which  proposals  will  be  solicited 
(e.g.,  cost  plus  fixed  fee.  fixed  price) , 
the  manner  in  which  contracts  will  be 
awarded  (e.g.,  competitive  or  sole 
source) .  The  plan  shall  also  give  details 
as  to  bidding  procedures,  and  informa- 
tion as  to  other  qualifications  for  doing 
business  with  the  applicant,  recipient 
or  contractor.  Upon  requgj*  by  the  ap- 
plicant, recipient  or  comractor,  any  in- 
formation submitted  to  the  Administra- 
tor shall  be  kept  confidential  to  the  ex- 
tent permitted  by  law. 

(2)  The  affirmative  action  program 
shall  review  the  procurement  practices 
of  the  applicant,  recipient  or  contractor 
fo?  the  full  year  preceding  the  date  of 
the  submission  of  the  affirmative  action 
program  and  evaluate  the  utilization  of 
minority  business  in  its  procurement  ac- 
tivities. Such  evaluation  of  utilization  of 
minority  businesses  shall  include  the 
following : 

(I)  An  analysis  of  awards  of  contracts 
to  minority  businesses  during  such  year 
describing  the  nature  of  goods  and  serv- 
ices pnirchased  and  the  dollar  amount 
Involved;  and 

(II)  A  comparison  of  the  percentage 
of  awards  of  contracts  to  minority  busi- 
nesses (by  niunber  of  contracts  and  by 
total  dollar  amount  Involved)  to  the  to- 
tal procurement  activity  of  the  ap- 
plicant, recipient  or  contractor  for  said 
year. 

(3)  The  affirmative  action  program 
shall  set  forth  in  detail  appUcant's,  re- 
cipient's or  contractor's  plan  to  Insure 
that  minority  businesses  are  afforded  a 
fair  smd  representative  opportunity  to 
do  business  with  applicant,  recipient  or 
contractor  (both  in  terms  of  number  of 
contracts  and  dollar  amount  Involved) 
for  the  program  period.  Such  plan  shall 
Identify  specific  actions  to  be  taken  to: 

(1)  Designate  a  liaison  officer  who  win 
administer  the  minority  business  pro- 
gram; \ 


(11)  Provide  for  adequate  and  timely 
consideration  of  the  availability  and  po- 
tential of  minority  businesses  In  all 
procurement  decisions; 

(ill)  Assure  that  minority  businesses 
will  have  an  equitable  opportvmity  to 
compete  for  contracts,  by  arranging  so- 
licitation time  for  the  preparation  of 
bids,  quantities,  specifications,  and  de- 
livery schedules  so  as  to  facilitate  the 
I>articipation  of  minority  businesses  and 
by  assisting  minority  businesses  who  are 
potential  contractors  in  preparing  bid 
materials  and  in  obtaining  and  main- 
taining suitable  bonding  coverage  in 
those  instances  where  bonds  are  re- 
quired; 

(iv)  Maintain  records  showing  that 
the  policies  set  forth  in  this  part  are 
being  complied  with ; 

(V)  Submit  quarterly  reports  of  the 
records  referred  to  in  subparagraph  (iv) 
above  in  such  form  and  manner  as  the 
Administrator  may  prescribe;  and 

(vi)  Where  appropriate '.  because  of 
prior  imderutilization  of  minority  busi- 
nesses, establish  specific  goals  and  time- 
tables to  utilize  minority  businesses  in 
the  performance  of  contracts  awarded. 

(d)  Successor  organizations.  Where 
applicant,  recipient  or  contractor  is  a 
successor  organization,  its  affirmative  ac- 
tion program  shall  review  the  hiring  and 
procurement  practices  of  its  predecessor 
organization  or  organizations. 

§  265.15      Implementation     and     mainte- 
nance of  affirmative  action  program. 

The  affirmative  action  program  with 


respect  to  employment  and  procurement    of  this  subsection. 


that  embody  the  objectives  of  S  265.13 
through  §  265.15.  Such  a  request  must 
include  detailed  showings  that  the  par- 
ticular situation  is  exceptional  smd  that 
the  modified  or  different  proposals  sub- 
stantially comply  with  the  objectives  of 
this  part.  If  the  Administrator  deter- 
mines that  the  requirements  fcM-  a  de- 
tailed justification  have  been  met,  he 
may  waive  or  modify  these  requirements 
or  impose  different  requirements  as  he 
deems  necessarj-  to  further  the  objectives 
sought  herein. 

Subpart  C — Compliance 

§  263.19      Compliance  information. 

(a>  Each  recipient  and  contractor 
shall  keep  such  records  and  submit  to  the 
AdminLstrator  complete  and  accurate  re- 
ports, at  such  times,  and  in  such  form, 
and  containing  such  information  as  the 
Administrator  may  determine  to  be  nec- 
essary to  enable  him  to  ascertain  wheth- 
er the  recipient  or  contractor  has  com- 
piled or  is  complying  with  this  part. 
These  records  shall  show  in  connection 
with  the  project,  program  or  activity 
funded  in  whole  or  in  part  through  fi- 
nancial assistance  under  the  Rail  Acts: 

<  1 )  Procedures  which  have  been 
adopted  to  comply  with  the  policies  set 
forth  in  this  part.  Including  the  estab- 
lishment of  a  source  list  of  minority 
businesses; 

(2>  Specific  efforts  to  identify  and 
award  contracts  to  minority  busi:iesses; 
and 

(3>  Awards  to  minority  businesses  on 
the  source  list  required  in  paragraph  ( 1 ) 


practices  shall  set  foi-th  in  detail  appli- 
cant's, recipient's  or  contractor's  pro- 
gram to  implement  and  maintain  its 
recommended  action  program  to  insure 
that  persons  and  businesses  are  not  dis- 
criminated against  becaiise  of  race,  color, 
national  origin  or  sex,  and  that  minori- 
ties and  minority  businesses  have  equal 
employment  and  contractual  opportuni- 
ties with  applicant,  recipient  or  con- 
tractor. In  developing  its  maintenance 
program  for  employment,  applicants, 
recipients  and  contractors  shall  follow 
the  appUcable  regulations  of  the  Depart- 
ment of  Labor  implementing  Executive 
Order  11246  at  41  CFR  60-2,  Subpart  C, 
which  provisions  may  also  be  helpful  in 
implementing  and  maintaining  appli- 
cant's, recipient's  or  contractor's  pro- 
curement program. 

§  265.17     Review    of    afTirmalive    action 
program. 

(a)  Except  as  provided  for  contractors 
and  subcontractors  in  §  265.11(b),  each 
afarmative  action  program  to  be  accept- 
able must  have  the  written  approval  of 
the  Administrator. 

(b.)  The  Administrator  recognizes  that 
there  may  be  some  exceptlMial  situations 
where  the  requirements  of  S  265.13 
through  S  265.15  may  not  fulfill  the  af- 
firmative action  objectives  sought  or  that 
those  objectives  may  be  better  achieved 
through  modified  or  different  require- 
ments. Accordingly,  the  applicant,  recipi- 
ent or  contractor  may  request  approval 
for  modified  or  different  requirements 


(b)  Each  recipient  and  contractor 
shall  permit  access  by  the  Administrator 
during  normal  business  hours  to  such  of 
its  books,  records,  accounts  and  other 
sources  of  information  and  its  facilities 
as  may  in  the  opinion  of  the  Adminis- 
trator be  necessary  to  ascertain  compli- 
ance with  this  part. 

(c)  Each  recipient  and  contractor  shall 
make  available  to  participants,  benefi- 
ciaries and  other  interested  persons,  such 
information  regarding  the  provisions  of 
this  part  and  the  applicability  to  the  pro- 
gram, project  or  activity  under  which  the 
recipient  received  financial  assistance 
from  the  Rail  Acts  or  under  which  the 
contractor  is  awarded  a  contract  and 
make  such  information  available  to  them 
in  such  manner  as  the  Administrator 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  them  by  the  Act  and  this  part. 

§  265.21      Conduct  of  investigations. 

(a)  The  Administrator  shall  from  time 
to  time  review  the  practices  of  recipients 
and  contractors  to  determine  whether 
they  are  complying  with  this  part.  The 
Administrator  shall  to  the  fullest  extent 
practicable  seek  the  co(H)eration  of  recip- 
ients and  contractors  in  obtaining  com- 
pliance with  this  part  and  shall  provide 
assistance  and  guidance  to  recipients 
and  contractors  to  help  them  comply 
voluntarily  with  this  part.  As  required  by 
S  265.7(a)  (6)  of  this  part  recipients  and 
contractors  shall  from  time  to  time  re- 
view the  practices  of  their  contractors 
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and  subcontractors  to  determine  wheth- 
er they  are  complying  with  this  part. 

(b)  Any  person  who  believes  himself 
or  herself  or  any  other  person  to  be  sub- 
jected to  discrimination  prohibited  by 
this  part,  may  file  with  the  Administra- 
tor a  written  complaint.  A  complaint 
must  be  filed  not  later  than  sixty  (60) 
dajrs  after  the  date  complainant  dis- 
covers the  alleged  discrimination,  unless 
the  time  for  filing  is  extended  by  the 
Administrator. 

tc)  The  Administrator  will  make  a 
prompt  Investigation  in  cases  where  a 
compliance  review,  report,  complaint  or 
other  information  Indicates  a  possible 
failure  to  comply  with  this  part. 

(d)  (1)  If  an  investigation  pursuant 
to  paragraph  (c)  of  this  section  indicates 
a  fiallure  to  comply  with  this  pert,  the 
Administrator  shall  within  ten  (10)  days 
after  such  determination  so  Inform  the 
recipient  or  contractor  in  writing  of  the 
specific  grounds  for  alleging  noncompli- 
ance and  the  matter  shall  be  resolved 
by  Informal  means  whenever  possible. 
The  notice  shall  provide  that.  If  It  has 
been  determined  that  the  matter  Is  not 
resolved  by  informal  means  within  thirty 
(30)  days  sifter  the  delivery  of  the  notice, 
action  win  be  taken  as  provided  for  in 
i  2C5.23. 

(2)  If  an  investigation  does  not  war- 
nuA,  action  pursuant  to  subparagraph 
(1)  of  this  paragraph,  the  Administrator 
BhaD  within  ten  (10)  days  after  such 
detcrmlnatiwi  so  inform  the  recipient,  or 
contractor  and  the  complainant,  if  any. 
In  writing. 

(e)  No  recipient,  contractor  or  other 
person  shall  Intimidate,  threaten,  coerce 
or  discriminate  against  any  Individual 
for  the  purpose  of  interfering  with  any 
light  or  privilege  secured  by  section  905 
of  the  Act  or  this  part,  or  because  he  or 
she  made  a  complaint,  testified,  assisted 
w  pcLTtlclpated  In  any  manner  in  an  in- 
vestigation, proceeding  or  hearing  under 
this  part.  The  identity  of  complainants 
Shan  be  kept  confidential  at  their  elec- 
tion during  the  conduct  of  any  investiga- 
tion, proceeding  or  hearing  under  this 
part.  But  when  such  confidentiality  Is 
likely  to  hinder  the  Investigation  the 
complainant  will  be  advised  for  the  pur- 
pose of  waiving  the  privilege. 

§  265.23     Procedures  for  ofTerlinp  com- 
pliance. 

(a)  Whenever  the  Administrator  de- 
termines that  any  recipient,  or  contrac- 
tor has  failed  to  comply  with  the  provi- 
sions of  this  part,  or  with  any  Federal 
civil  rights  statute,  or  with  any  order  or 
regulation  Issued  imder  such  a  statute. 
and  such  failure  has  not  been  resolved 
by  Informal  means  pursuant  to  {  265.21 
of  this  part,  the  Administrator  shall 
within  ten  (10)  days  after  such  deter- 
mination notify  such  recipient  or  con- 
tr<»ctor,  and  the  appropriate  labor  or- 
ganization if  the  matter  may  appear  to 
affect  a  person  who  Is  covered  by  a  col - 
lective  bargaining  agreement,  in  writing 
of  the  specific  grounds  for  alleging  non- 
coia|>Uance.  and  the  right  of  such  per- 
sona to  respond  to  such  determination 
In  writing  or  to  request  an  informal  hear- 
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ing.  Where  the  Administrator  determines 
that  substajitial  noncompliance  exists 
and  it  is  unlikely  that  compliance  will 
be  obtained,  or  that  lack  of  good  faith 
exists,  or  that  other  good  cause  exists, 
he  may  order  that  further  financial  as- 
sistance be  suspended  in  whole  or  In  part 
pending  a  final  decision  in  the  matter. 
Subject  to  the  provisions  of  paragraphs 
(b)  through  (e)  of  this  section,  the  re- 
cipient or  contractor  shall  have  sixty  (60) 
days  from  the  date  of  delivery  of  the 
notice  within  which  to  comply.  The  re- 
cipient or  contractor  may  be  entitled  to 
additional  time  if  it  is  demonstrated 
that  compliance  is  not  possible  within  the 
sixty  day  period  and  that  the  necessary 
initial  curative  actions  were  undertaken 
promptly  and  have  been  diligently  prose- 
cuted toward  completion.  The  Adminis- 
trator shall  specify  the  last  day  upon 
which  curative  action  must  be  completed 
to  his  satisfaction.  Unless  the  Adminis- 
trator determines  that  compliance  can- 
not be  reasonably  attained,  failure  to 
take  curative  action  shall  be  grounds  for 
the  Administrator  to: 

(1)  Direct  that  no  further  Federal  fi- 
nancial assistance  be  provided  to  the 
recipient : 

(2)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  Instituted: 

(3)  Exercise  the  powers  and  functions 
provided  by  Title  VI  of  the  C?lvll  Rights 
Act  of  1964  (42  U.S.C.  2000d  et  $€(].) ;  or 

(4)  Take  such  other  actions  as  may 
be  provided  by  law  or  this  part. 

(b)  Persons  receiving  notification  and 
a  directive  piu-suant  to  paragraph  (a) 
of  this  section  may  within  thirty  (30) 
days  after  receipt  respond  to  the  notice 
In  writing  In  lieu  of  requesting  an  in- 
formal hearing  as  specified  in  subsection 
(c).  The  Administrator  will  make  a  de- 
termination as  to  compliance  within 
thirty  (30)  days  after  receipt  of  such 
written  response,  and  advise  the  person 
in  writing  of  his  determination.  If  the 
Administrator  determines  that  compll- 
anoe  is  reasonably  attainable  and  that 
such  person  has  failed  to  comply  with 
the  provisions  of  this  part  or  with  his 
determination  within  30  days  sifter  re- 
ceipt of  his  determination,  the  Adminis- 
trator shall  pursue  the  remedies  set  forth 
in  the  last  sentence  of  subsection  (a)  of 
this  section. 

(C)  Persons  receiving  notification  and 
a  directive  pursuant  to  subsection  (a) 
of  this  section  may  within  ten  (10)  days 
after  receipt  request  an  informal  hearing 
in  lieu  of  filing  a  written  response  as 
specified  in  subsection  (b) .  The  Adminis- 
trator may.  In  his  discretion,  grant  a  re- 
quest for  an  informal  hearing  for  the 
purpose  of  Inquiring  into  the  status  of 
compliance  of  such  person.  The  Admin- 
istrator will  advise  persons  subject  to 
his  directive  in  writing  as  to  the  time  and 
place  of  the  Informal  hearings  and  may 
direct  such  persons  to  bring  specific  doc- 
uments an(l  records,  or  furnish  other 
relevant  information  concerning  their 
compliance  status.  When  so  requested, 
such  person  shall  attend  and  bring  the- 
requested  information.  TTie  time  and 
place  so  fixed  shall  be  rea.sonable  and 


shall  be  subject  to  change  for  cause.  The 
complainant,  if  any,  shall  be  advised  of 
the  time  and  place  of  the  hearing.  The 
faUure  of  such  person  to  request  a  hear- 
ing or  to  appear  at  a  hearing  for  which 
a  date  has  been  set  shall  be  deemed  to 
be  a  consent  to  the  applicability  of  the 
procedures  set  forth  in  subsection  (a) 
of  this  section. 

(d)  The  hearing  shall  be  conducted 
by  a  hearing  officer  appointed  by  the 
Administrator.  Such  hearings  shall  com- 
mence within  twenty  (20)  days  from 
the  date  the  hearing  is  granted  and  shall 
be  concluded  no  later  than  thirty  (30) 
days  from  the  commencement  date.  Par- 
ties to  informal  hearings  may  be  repre- 
sented by  counsel  or  other  authorized 
representative  and  shall  have  a  fair  op- 
portunity to  present  any  relevant  ma- 
terial. Formal  rules  of  evidence  will  not 
apply  to  such  proceedings. 

(e)  Decisions  and  notices.  (1)  Within 
ten  (10)  days  after  the  conclusion  of 
such  hearings,  the  hearing  officer  will 
advise  the  Administrator,  in  writing,  of 
his  views  and  recommendations  as  to 
compliance  with  this  part  and  a  copy  of 
such  decision  shall  be  sent  by  registered 
mail,  return  receipt  requested,  to  the 
recipient  or  contractor  and  participating 
labor  organization.  If  the  hearing  officer 
in  his  decision  determines  that  the 
recipient  or  contractor  is  in  nonccmipli- 
ance  with  this  part,  he  may,  if  he  deter- 
mines that  it  is  imllkely  that  compliance 
will  be  obtained,  or  that  a  lack  of  good 
faith  exists,  or  for  other  good  cause, 
order  that  further  financial  assistance, 
be  suspended  in  whole  or  in  part,  pending 
a  decision  by  the  Administrator  in  the 
matter. 

(2)  The  recipient,  contractor  or  labor 
organization  may  file  exceptions  to  the 
hearing  officer's  decision,  with  his  rea- 
sons therefor,  with  the  Administrator 
within  thirty  (30)  days  of  receipt  of  the 
Initial  decision.  Within  twenty  (20)  days, 
after  the  time  for  filing  exceptions,  the 
Administrator  shall  determine.  In  writ- 
ing, whether  or  not  the  parties  Involved 
are  in  compliance  with  this  part  A  copy 
Of  the  Administrator's  decision  will  be 
given  to  the  recipient,  contractor,  labor 
organization,  If  appropriate,  and  to  the 
complainant,  If  any. 

(3)  If  the  Administrator  determines 
that  compliance  can  reasonably  be  at- 
tained, his  decision  shall  provide  that  if 
such  person  fails  or  refuses  to  comply 
With  the  decision  of  the  Administrator 
within  thirty  (30)  days  after  receipt  of 
the  decision,  the  Administrator  shall : 

(i)  Direct  that  no  further  Federal 
tissistance  be  provided  to  such  a  person; 

(ii)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  Instituted ; 

(ill)  Exercise  the  powers  and  functions 
provided  by  TiUe  VI  of  the  Civil  Rights 
Act  of  1964;  and/or 

(iv)  Take  such  other  actions  as  may 
be  provided  by  law  or  this  part. 

(4)  A  recipient  or  contractor  adversely 
affected  by  a  decision  of  the  Administra- 
te issued  under  paragraph  (a)  or  (b) 
Of  this  section  shaQ  be  restored  to  fuQ 
eligibility  to  receive  Federal  assistance 
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or  award  of  a  federally  assisted  contract 
if  the  recipient  or  contractor  takes  com- 
plete ciirative  action  to  eliminate  the 
noncompliance  with  this  part  and  if  the 
recipient  or  contractor  provides  reason- 
able assiu-ance  that  the  recipient  or  con- 
tractor will  fully  comply  with  this  part. 

§  265.25      Other  information. 

(a)  Each  person  required  to  submit  a 
written  affirmative  action  program  pur- 
suant to  this  part  shall  include  as  an 
appendix  thereto,  the  following  informa- 
tion except  to  the  extent  such  informa- 
tion is  already  provided  as  part  of  the 
application  for  financial  assistance; 

(DA  brief  description  of  other  pend- 
ing applications  to  other  federal  agencies 
for  financial  assistance,  and  of  federal 
assistance  being  provided  at  the  time  of 
submission  of  the  affirmative  action 
program; 

(2)  A  statement  of  any  civil  rights 
compliance  reviews  regarding  applicant 
or  recipient  conducted  In  the  two  year 
period  before  the  application,  or  affirma- 
tive action  program;  the  name  of  the 
agency  or  organization  periormlng  the 
review,  and  the  findings  of  the  review; 


(3)  Where  the  project,  program  or  ac- 
tivity receiving  financial  assistance  will 
require  the  relocation  of  persons  and 
businesses,  a  description  of  the  require- 
ments and  steps  used  or  proposed  to 
guard  against  tinnecessary  Impact  on 
perscHis  on  the  basis  of  race,  color,  or 
national  origin; 

(4)  Where  the  project,  program  or  ac- 
tivity receiving  financial  assistance  will 
result  in  the  construction  of  new  facili- 
ties or  expansion  of  existing  facilities,  a 
dflscription  of  the  requirements  and  steps 
used  or  proposed  to  guard  against  un- 
necessary Impact  on  persons  on  the  basis 
of  race,  color  or  national  origin. 

(5)  Where  (3)  and  (4)  above  are  ap- 
plicable, additional  data  such  as  demo- 
graphic maps,  racial  composition  of  af- 
fected neighborhoods,  "or  census  data 
should  be  provided  where  necessary  or 
appropriate  to  evaluate  the  impact  of 
projects,  programs  and  activities  referred 
to  in  (3)  and  (4)  above. 

Dated:  January  17, 1977. 

Asaph  H.  Hali.. 
Administrator. 
Federal  Railroad  Administration. 


Appendix  A 

The  foUowlng  are  the  financial  assistance 
programs  to  which  thla  part  applies: 

(a)  Railroad  Retntalizaticm  and  Regula- 
tory Reform  Act  of  1976.  (1)  purchase  ot 
redeemable  preference  shares  or  trustee  cer- 
tificates pursuant  to  section  505; 

(2)  guarantee  of  obligations,  the  proceeda 
of  which  will  be  used  to  acquire,  or  reha- 
bilitate or  Improve  rail  facilities,  or  equip- 
ment, pursuant  to  section  511;  and 

(3)  grants  and  contracts  made  to  imple- 
ment the  Northeast  Corridor  project  under 
section  704. 

(b)  Regional  Rail  Reorganization  Act  of 
1973,  03  amended,  (1)  loau  made  by  the 
United  States  Railway  Association  (USRA) 
pursuant  to  section  211; 

(2)  purchase  of  securities  of  the  Con- 
Bolldated  Rail  Corporation  pursuant  to  sec- 
tion 216:  and 

(3)  grants  to  States,  or  local  or  regional 
authorities  for  rail  continuation  assistance 
under  section  402. 

(c)  Department  of  Transportation  Act, 
(1)  grants  to  States  for  rail  freight  assist- 
ance programs  under  section  6  (sec.  803  of 
the  Railroad  Revitallzation  and  Regulatory 
Reform  Act  of  1976) ;  and 

(2)  grants  under  section  4(1)  for  the 
planning,  preservation  and  conversion  of  rail 
passenger  terminals  of  historical  or  archi- 
tectural significance. 

(d)  Rail  Passenger  Service  Act,  (1)  grants 
to  Amtrak  under  section  801. 

[FR  Doc.77-2067  Piled  l-21-77;8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tti«  Assistant  Secretary  for  Hous- 
ing—federal Housing  Commissioner 

[24CFRPart200] 

[Docket  No.  B-77-t32] 

SITE  AND  NEIGHBORHOOD  STANDARDS 
FOR  SUBSIDIZED  NEWLY-CON  STRUCT^ 
EO  OR  SUBSTANTIALLY-REHABILI- 
TATED    HOUSING 

Notice  of  Proposed  Rule  Making 

The  Department  of  Housing  and  Urban 
Development  Is  proposing  to  establish 
uniform  site  and  neighborhood  standards 
for  housing  that  is  newly  constructed, 
substantially  rehabilitated,  or  purchased 
for  use  as  low  rent  public  housing,  and 
for  which  HUD  assistance  is  provided  in 
the  form  of  annual  contributions,  inter- 
est reduction  pajmients,  rent  supple- 
ments, below  market  Interest  rate  in- 
sured mortgages  or  loans,  or  housfng 
assistance  payments. 

The  standards  would  replace  24  CFR 
Part  200.  References  are  made  to  these 
standards  m  other  regtilations  of  the 
Department.  See,  e.g..  24  CFR  886.203(a) 
(2).  No  change  in  the  regulations  gov- 
erning the  Section  202  program  for 
elderly  housing  (Sec.  202  of  the  Housing 
Act  of  1959,  12  U.S.C.  1701q)  1b  required 
because  those  regulations  require  ccmi- 
pllance  with  either  24  CFR  880.112  or 
881.112.  See  24  CFR  885.3. 

The  proposed  regulations  would  pro- 
vide uniform  criteria  for  evaluating  pro- 
posed locations  for  assisted  housing  with 
the  aim  of  ensiulng  that  housing  oppor- 
tunities for  lower  income  and  minority 
households  are  available  in  a  wide  range 
of  locations.  The  Department  has  con- 
cluded that  the  best  approach  to  this 
complex  issue  of  site  selectlcm  is  to  allow 
fun  and  open  public  discussion  by  thoee 
affected  by  the  proposed  regulations  be- 
fore these  standards  are  finalized.  Ac- 
cordingly, the  Department  presents  these 
regulations  not  as  the  Department's  con- 
clusion as  to  the  final  form  the  standards 
should  take,  but  as  an  option  whose  spec- 
ificity will  give  fonn  and  substance  to 
a  discussion  of  the  Issues  Involved. 

In  order  to  assist  the  public  In  com- 
menting on  these  regulations,  this  pre- 
amble will  present  a  history  of  the  site 
selection  issue  and  a  simimary  of  the 
provisions  of  the  proposed  regulations  so 
that  public  comments  can  respond  to 
how  these  regxilations  may  Impact  on 
individual  projects  or  conununltles. 

I.  Backcrottns 

One  of  the  8tatut<»7  responslbiUtles  of 
the  Department  in  administering  its 
housing  and  community  development 
programs  Is  the  furthering  of  fair  hous- 
ing goals  (Sec.  808((i)  (5)  of  Title  Vm 
of  the  Civil  Rights  Act  of  1968,  42  U.S.C. 
3608(d)(5)).  and  the  "reducUon  of  the 
isftotion  of  income  groups  within,  com- 
mimltles  and  geographical  areas  and  the 
promotion  of  an  Increase  in  the  diversity 
and  vitality  of  neighbCH'hoods  through 
the  spatial  deconcentratlon  of  housing 
opportunities  for  ttenooa  of  lower  In- 
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come."  Sec.  101  (c)  (6) .  Housing  and  Com- 
mimity  Development  Act  of  1974  (42 
U.S.C.  5301(c)(6)).  j 

Although  federally  assisted  housing 
constitutes  a  relatively  small  portion  of 
the  nation's  housing  stock,  it  is  an  im- 
portant source  of  housing  opportunities 
for  lower  Income  and  minority  families. 
Thus,  promoting  the  provision  of  assisted 
housing  in  a  wide  variety  of  locations  Is 
an  essential  element  in  the  fair  housing 
goal  which  finds  expression  tiiroughout 
the  Department's  programmatic  respon- 
sibilities, and  which  goes  beyond  assisted 
housing  to  include,  for  example,  the  en- 
forcement of  Title  vm  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3604-3619)  ; 
the  Commimity  Development  Block 
Grant  Program  and  the  related  review 
of  local  Housing  Assistance  Plans ;  and 
HUD'S  recently  implemented  program  to 
provide  supplemental  allocations  of  hous- 
ing assistance,  comprehensive  planning, 
and  community  development  funds  to 
areas  which  have  developed  housing  allo- 
cation plans  to  increase  the  geographic 
choice  of  housing  opporttmities  for  lower 
income  families  throughout  a  metroixdi- 
tan  area.  See  24  CFR  Part  891. 

The  Department's  experience  has  indi- 
cated the  need  for  imiform  site  and 
neighborhood  standards  which  clearly 
articulate  the  Department's  policy  of 
promoting  fair  housing  through  the  de- 
velopment of  assisted  housing  at  loca- 
tions which  broaden  the  housing  oppor- 
timlties  available  to  lower-income  fami- 
lies. The  lack  of  a  simple  set  of  vmiform 
criteria  applicable  to  all  federally  as- 
sisted housing  programs,  and  the  am- 
biguity of  present  reqtilrements  have  re- 
sulted in  inconsistent  and  imeven  appli- 
cation of  the  current  standards. 

The  development  of  such  site  and 
neighborhood  standards  for  federally  as- 
sisted housing  is  a  difficult  and  complex 
task  because  of  the  need  to  balance  a 
number  of  significant  and  competing 
social  goals.  The  goal  of  dispersing  as- 
sisted housing  must  be  measured  against 
the  need  to  provide  resources  to  rehabili- 
tate the  housing  and  to  Improve  the 
quality  and  viability  of  the  neighbor- 
hoods in  which  lower  income  families  al- 
ready live.  In  addition,  federal  interven- 
tion in  locally  determined  land  use  or  in 
locally  devised  community  development 
strategies,  through  the  imposition  of  site 
and  neighborhood  standards,  may  con- 
flict wltti  other  statutory  or  Depart- 
mental policies  which  encourage  in- 
creased discretion  for  local  governmental 
officials.  Finally,  the  location  of  assisted 
housing  should  be  considered  in  relation 
to  such  concerns  as  racial  Imbalances  in 
the  pubUc  schools,  neighborhood  transi- 
tion, and  the  availabiUty  of  transporta- 
tion and  social  services.  These  proposed 
regiilations  are  being  published  for  com- 
ment in  order  to  focus  discussion  on  such 
specific  Issues  so  that  the  Department 
may  make  a  fully  informed  decision  on  a 
uniform  set  of  standards. 

I  n.  History  | 

Since  the  inception  of  Low  Rent  Pidi- 
Uc  Housing  in  1937.  the  earliest  of  the 
federally -assisted     housing     programs, 


standards  of  one  type  or  another  have 
been  applied  by  HUD  and  its  predecessor 
agency,  the  Public  Housing  Admhiistra- 
ti<m,  to  the  selection  of  sites.  However, 
those  early  standards  did  not  reflect  a 
concern  for  the  Impact  of  site  selection 
on  housing  opportunities  for  minority 
families.  By  the  mld-1960"s,  it  became 
evident  that  much  of  the  public  housing 
available  to  minorities  was  being  con- 
structed In  areas  of  minority  concentra- 
tion. Responding  to  this  pattern,  pursu- 
ant to  authority  conferred  by  Executive 
Order  11063  of  1962  (42  U.S.C.  1982 
note) ,  and  the  Civil  Rights  Act  of  1964 
(see  particularly  42  U.S.C.  2000d),  the 
Department  added  a  site  standard  in 
1967  which  addressed  the  responsibility 
of  local  housing  authorities  to  provide 
for  a  balanced  distribution  of  public 
housing  projects  within  the  locality,  in 
order  to  promote  housing  opportunities 
for  minorities  outside  as  well  as  Inside 
"areas  of  racial  concentration."  Criterion 
2g  of  Par.  205.1  of  the  Low-Rent  Public 
Housing  Manual. 

In  1970,  the  Department  undertook  to 
modify  its  site  selection  system  to  reflect 
the  requirements  of  Section  808  of  Title 
\JU  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  3608)  that  the  Secretary  adminis- 
ter HUD  programs  "In  a  manner  affirm- 
atively to  further  the  policies  of  this 
Title." 

The  development  of  these  new  site 
selection  standards  was  hastened  by  the 
United  States  Court  of  Appeals  decision 
in  Shannon  v.  HUD,  436  F.  2d  809  (C.A.  3, 
1970) .  which  held  that  the  Department 
"must  utilize  some  institutionalized 
method  whereby,  in  considering  site  se- 
lection or  type  selection,  it  has  before 
it  the  relevant  racial  and  socio-economic 
Information  necessary  for  compliance 
with  Its  duties  under  the  1964  and  1968 
Civil  Rights  Act."  Observing  that  deseg- 
regation is  not  the  only  goal  of  the  na- 
tional housing  policy,  the  Court  left  room 
for  HUD  to  approve  proposals  which 
might  add  to  racial  concentration  in 
"instances  where  a  pressing  case  may  be 
made  for  the  rebuilding  of  a  racial 
ghetto,"  so  long  as  HUD  carefully 
weighed  the  alternatives  and  made  an 
Informed  Judgment  that  "the  need  for 
physical  rehabilitation  or  additional  mi- 
nority housing  at  the  site  in  question 
clearly  outweights  the  disadvantages  of 
Increasing  or  perpetuating  racial  con- 
centration." 

In  January  1972,  HUD  published  its 
revised  Project  Selection  Criteria  <24 
CFR  Part  200,  Subpart  N)  which  estab- 
lished a  formal  system  for  evaluating 
proposed  sites  for  assisted  housing.  These 
new  guidelines  provided  criteria  for  as- 
sessing sites  for  both  public  housing  and 
FHA -insured  assisted  housing,  prima  rilv 
Section  236  (see  12  U.S.C.  1715Z-1).  Fac- 
tors included  not  only  the  question  of 
minority  concentration,  but  sdso  the 
overall  need  for  the  proixjsed  housing 
project,  the  availability  of  ccMnmunity 
services,  the  undue  concentration  of  sub- 
sidized imlts  without  regard  to  racial 
concentration,  the  environmental  Impact 
of  the  project,  the  availability  of  minor- 
ity job  opportunities,  the  capacity  of  the 
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sponsor  and  quality  of  the  prospective 
management  of  the  project. 

The  Project  Selection  Criteria  were 
intended:  (a)  to  expand  existing  site 
selection  criteria  to  reflect  the  require- 
ments of  Title  vm  of  the  CJivll  Rights 
Act  of  1968  (42  U.S.C.  3604-3619),  and 
to  implement  the  President's  related  di- 
rective that  "the  administrator  of  a 
housing  program  should  include,  among 
the  various  criteria  by  which  applica- 
tions for  assistance  are  judged  the  extent 
to  which  a  proposed  project,  or  the  over- 
all development  plan  of  which  it  is  a 
part,  would,  in  fact,  open  up  new  hous- 
ing opportunities  that  would  contribute 
to  decreasing  the  effects  of  past  housing 
discrimination  (June  11,  1971  statement 
of  the  President  on  Federal  poUcies  re- 
lating to  equal  housing  opportunity, 
p.  12) ;  (b)  to  give  priority  to  projects 
which  provided  geographic  dispersal, 
small  size  and  low  density,  a  special  mix 
and  good  design  and  management;  (c) 
to  assist  in  the  selection  of  public  hous- 
ing applications  which  best  met  this  ob- 
jective; (d)  to  enable  HUD  Field  Offices 
to  eliminate  clearly  unacceptable  pro- 
posals prior  to  performing  the  detailed 
processing  required  by  each  program; 
and  (e)  to  assure  that  those  proposals 
which  met  the  broad-based  criteria  re- 
flecting the  basic  concerns  of  the  Depart- 
ment were  given  a  priority  for  funding. 
The  criteria  prohibited  locating  a 
project  in  an  area  of  minority  concern- 
tratlon  imless  the  project  was  necessary 
to  meet  an  "over-riding  need"  for  hous- 
ing in  the  area,  or  "sufficient  and  com- 
parable" opportunities  for  assisted  hous- 
ing existed  outside  the  areas  of  minority 
concentration. 

The    1972   Project   Selection   Criteria 
were   not    applicable   to    rehabilitation 
projects,   Indian   Reservation   housing. 
Section    235    existing    housing,    public 
housing  acquisition  or  leasing  of  fewer 
than   25   imits,   and   new   construction 
projects  of  fewer  than  five  dwelling  units. 
Section  201(a)    of  the  Housing  and 
Cwnmunity  Development  Act  of  1974  (88 
Stat.  653)  created  the  Section  8  (Rental 
Subsidy)  Housing  Assistance  Payments 
Program  (see  42  U.S.C.  1437f),  which  is 
now  the  Department's  primary  housing 
assistance  program.  The  1974  Act  states 
as  statutory  purposes  the  "reduction  of 
the  Isolation  of  income  groups  within 
commimities    and    geographical    areas" 
and    the    "spatial    deconcentrati<m    of 
housing    opportunities    for    persons    of 
lower  incomes."  Section  101(c)(6),  (42 
U.S.C.  5301(c)  (6) ) .  It  also  requires  that 
a  community,  as  a  conditi(Hi  to  receiv- 
ing its  (Commimity  Development  Block 
Grant,  prepare  a  housmg  assistance  plan 
(HAP)  which  must  identify  the  gaaeral 
locations  of  proposed  housmg  for  lower- 
income  persons,  with  the  objective  of 
"promoting  greater  choice  of  housing  op- 
porttmities  and  avoiding  undue  cc«icen- 
trations    of   assisted   persons    in   areas 
containing  a  high  proportion  of  low  in- 
come persons".  Section  104(a)  (4)  (C) ,  42 
U.S.C.  5304(a)(4)(C). 

The  site  and  neighborhood  standards 
established  for  the  Section  8  New  Coa- 
struction  and  Substantial  Rehabilitation 


programs  (see  24  CFR  880.112  and  881- 
112  respectively)  closely  paralleled  the 
standards  established  in  1972  fca:  the 
public  housing  programs,  including  the 
1974  revised  standards  for  the  Section  23 
program,,  which  was  the  predecessor  to 
Section  8.  The  present  Section  8  site 
selection  regulations  state: 

The  site  Bbail  promote  greater  choice  of 
housing  opportunities  and  avoid  undue  con- 
centration of  assisted  pwsona  In  areas  con- 
taining a  high  proportion  of  low- Income 
persons.  24  CFR  880.112(c)    and  881.112(c). 

This  Section  8  standard  repeats  the 
statutory  language  (Sec.  104<,a)  (4)  (C) 
(ii)  of  the  HCD  ^ct  of  1974,  42  U.S.C. 
5304(a)  (4)  (C)  (ii)  with  respect  to  the 
objectives  of  the  "general  locaticais"  re- 
quirement of  the  local  Housing  Assist- 
ance Plans.  A  related  regulatory  require- 
ment imposed  pursuant  to  the  HCD  Act 
(24  CFR  B80.112(f)  and  881.112(e))  re- 
quires that  "the  site  •  •  •  comply  with 
any  applicable  conditions  in  the  Local 
Housing  Assistance  Plan,  approved  by 
HUD." 

The  standard  contained  in  the  earlier 
Project  Selection  CMterta  concerning 
areas  of  racial  ccHicentraticsi  was  re- 
phrased in  the  regulations  for  Section  8 
New  Construction  to  require  that  the 
site  shall  not  be  located  in  areas  of  mi- 
nority concentration  imless  there  are 
"sufficient,  comparable  opportunities  ex- 
isting for  housing  for  mmority  families, 
•  •  •  outside  areas  of  mtoority  concen- 
tration, or  •  •  •  the  project  is  necessary 
to  meet  overriding  housing  needs."  24 
CFR  880.112(c)(1).  The  Section  8  Sub- 
stantial Rehabilitation  regiilations  re- 
quire only  tiiat  the  site  be  "suitable  from 
the  standpoint  of  facilitating  and  fur- 
thering compliEince  with  •  •  •  jyjplica- 
ble"  fair  housing  requirements.  24  CFR 
881.112(b). 

The  regulations  for  the  "Section  8 
Housing  Assistance  Payments  Program — 
Additional  Assistance  Program  for  Proj- 
ects Insured  or  F\>rmerly  Insured  by 
HUD",  24  CFR  Part  886,  published  in 
the  Federai.  Register  (m  August  4,  1976 
(41  FR  32686),  incorporat«l  only  those 
site  and  neighborh(x>d  i^ndards  in 
S  881.112  which  require  assisted  units  to 
qualify  as  decent  safe  and  sanitary  hous- 
ing, but  not  the  provisions  concerning 
minority  concentrations.  The  same 
standard  was  applied  to  the  program 
developed  for  "PHA  Acquisition  of  HUD- 
Owned  Properties  and  Properties  with 
HUD-Insured  and  HUD-Held  Mort- 
gages" (24  CFR  Part  845)  published  in 
the  Federal  Register  as  an  Interim  Rule 
on  June  9,  1976.  (41  PR  23292).  The 
minority  concentration  criteria  were  not 
applied  to  these  programs  because  they 
only  provide  additional  assistance  to  ex- 
isting lower  income  HUD-insured  or 
HUD-subsidized  projects. 

Section  8  existing  housing  (24  CFR 
Part  882)  is  not  subject  to  the  present  or 
proposed  site-selection  standards  because 
that  program  is  based  on  a  shopping  or 
"finders-keepers"  principle  imder  which 
families  select  the  location  of  their  own 
housing.  Departmental  regulations  tor 
the  Traditional  PubUc  Houstog  Program 
(proposed  Part  841  of  24  CFR)   which 


were  published  for  comment  on  Novem- 
ber 18.  1976  at  41  FR  50947  provide  th»t 
the  1972  Project  Selection  Criteria  will 
continue  to  apply  pending  the  establish- 
ment of  new  site  and  neighborhood 
standards. 

m.  Major  Issues  Posed  by  the  Proposed 
Site  and  Neighborhood  Standards 

A.  Minority  ConcentratioTis.  One  of 
the  difficult  issues  which  these  proposed 
site-selection  standards  address  is  that 
of  under  what  circumstances  subsidized 
housing  may  be  located  in  areas  with 
substantial  concentrations  of  racial  mi- 
norities. The  policy  which  these  proposed 
standards  are  intended  to  serve  is  to  en- 
sure that  people  of  all  races  have  a  vari- 
ety of  housing  opportunities  available  to 
them.  If  comparable  housmg  is  available 
to  minorities  inside  and  outside  an  area 
of  racial  concentration,  so  that  minority 
families  have  the  option  of  living  in 
either  environment,  then  such  a  poUcy  is 
satisfied.  See  §  200.704(d)  (1)  (ii).  If  the 
poUcy  to  be  served  were  to  mandate  the 
broad  geographic  dispersal  of  minority 
families,  as  opposed  to  housing  oppor- 
tunities, more  restrictive  stndards  would 
be  necessary. 

An  "area  of  minority  concentration" 
has  been  defined  in  the  proposed  regula- 
tions as  an  area  in  which  more  than  40 
percent  of  the  residents  are  minority 
citizens  or  one  in  which  minorities  make 
up  a  significsmtly  greater  proportion  of 
the  residents  than  Is  true  of  the  locality 
as  a  whole.  This  provision  prevents  the 
location  of  additional  assisted  housmg  in 
an  area  which  already  houses  a  dispro- 
portionate share  of  the  locality's  mi- 
nority residents  even  though  the  pro- 
portion of  mmority  residents  in  the  area 
does  not  exceed  40  percent.  See  §  200.704 
(a)(1). 

The  proposed  regulation  also  contains 
an  exception  which  will  avoid  imposing 
an  imfair  penalty  on  those  locsdities 
which  presently  have  a  large  percentage 
of  minority  residents.  For  example, 
5  200.704(d)  (2)  sOlows  approval  of  a  pro- 
posed site  in  an  area  of  minority  con- 
centration if  sites  outside  such  areas 
cannot  feasibly  be  made  available  for 
assisted  housing.  This  provision,  which 
may  be  criticized  by  some  as  a  loophole, 
avoids  the  anomsdy  of  barrtog/4ny  sis- 
sisted  housing  in  a  commimity  in  whlcli 
all  available  sites  are  in  areas  with  great- 
er than  40  percent  minority  populations. 
Under  the  proposed  regulations,  a  site 
is  to  be  considered  available  If  assisted 
housing  would  be  an  incompatible  land 
use,  or  would  frustrate  other  legitimate 
land-use  or  growth-management  ppU- 
cies.  $  200.704<d)(2).  Thus,  for  example, 
a  site  would  be  unavailable  if  it  were  m 
the  midst  of  a  high  traffic  industrial  area 
or  where  the  physical  infrastructure  and 
public  services  in  undeveloped  open 
sp£K;e  or  a  single-faunily  neighborhood 
could  not  accommodate  high-density 
lower-lnoome  housing,  without  an  un- 
conscionably high  public  Investment. 
The  pr<H>osed  regulation  specifically  pro- 
vides that  sites  shall  not  be  considered 
unavailable  for  low-income  housing  if 
their  unavailability  is  the  result  of  dis- 
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erimlnatory  zoning  or  other  dlscrimina- 
tocry  pracUces.  1200.704(d)(2).  The 
questkui  of  what  constitutes  discrimina- 
tory Bonlng  Is  an  unsettled  area  of  case 
law.  The  Department  specifically  re- 
quests comments  on  the  tjrpes  of  justlfl- 
cattlons  that  could  be  adopted  to  assist 
In  determining  whether  sites  are  una- 
vadlable  for  the  purpose  of  this  provision. 

Moreover,  areas  of  minority  concen- 
tration may  be  particularly  susceptible 
to  neighborhood  preservation  or  renewal 
programs  of  which  assisted  housing  is  an 
Integral  part.  Accordingly,  sites  which 
are  otherwise  unacceptable  may  be  ap- 
proved under  the  specific  conditions  de- 
scribed in  I  200.704(d)  (3) ,  if  they  are  in 
an  area  which  Is  the  target  of  concen- 
trated local  neighborhood  preservation 
or  revitallzation  efforts.  This  exception 
would  be  Invoked  only  where  the  com- 
xnmlty  has  sites  available  outside  areas 
of  minority  concentration  and  its  annual 
allocation  of  assisted  housing  for  the 
relevant  year  is  too  small  to  provide  the 
aslsted  housing  needed  to  Implement 
the  preservation  plan  to  be  balanced  by 
comparable  housing  outside  areas  of  mi- 
nority concentration.  The  relevant  local 
govemment  must  fully  support  such  an 
exemptlcm  and  demonstrate  Its  continu- 
ing commitment  to  the  revitallzation  of 
the  area. 

Regardless  of  whether  housing  Is  sub- 
ject to  this  preservation  area  exception, 
wbenever  it  Is  to  be  constructed  In  an 
area  of  minority  concentration,  a  posi- 
tlve  finding  must  be  made  by  HUD  that 
the  project  will  improve  rather  thsm  im- 
pair the  physical  and  social  quality  of 
the  neighborhood,  i  200.704(e). 

B.  Racially  Mixed  Areas.  RaclaDy 
mixed  areas  present  an  Issue  of  particu- 
lar sensitivity.  Because  the  racial  bal- 
ance In  a  neighborhood  Is  often  very 
ddlcate.  under  these  proposed  regula- 
tions a  project  site  should  not  be  ap- 
piDved  in  such  an  area  when  it  would 
cause  a  rapid  and  massive  turnover  of 
tbe  residents  In  the  surroandln^  neigh- 
bo-hood.  with  the  physical  decline  and 
disinvestment  that  may  attend  such 
transitions,  i  200.704(b) .  On  the  other 
hand,  a  r^ld  increase  In  the  number 
of  minority  residents  In  an  area  is  not 
par  Be  to  be  avoided.  There  is  no  reason 
to  avoid  the  proportion  of  minorities  In 
a  neighborhood  quintupling  from  3  to 
IS  percent,  for  example.  Nor  Is  an  In- 
CJtease  In  the  nimiber  of  minorities  in  a 
ndiAiborhood  from  25  to  35  percent,  be- 
cause of  the  racial  makeup  of  a  project, 
necessarily  to  be  avoided,  if  the  project 
does  not  significantly  and  adversely  af- 
fect the  stability  of  the  radally-inte- 
gmted  surrounding  neighborhood. 

Section  200.704(b)  is  intended  only  to 
TWncb.  the  situation  where  the  proposed 
pooject's  likely  effect  on  the  surround- 
ing neighborhood  will  be  to  cause  pre- 
ClpttkMis  racial  transition  that  results 
In  the  neighborhood  becoming  an  area 
of  midue  minority  concentration.  Thus, 
tbe  regulation  focuses  only  on  those 
nolghhortioodB  which,  while  not  yet  hav- 
iQV  ft  40  percent  nUnorlty  population,  do 
Iwivo^  for  example,  a  30  percent  mlnoilty 
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ptipulation,  or  a  trend  of  racial  transi- 
tion which  will  soon  result  in  the  neigh- 
borhood becoming  an  area  of  minority 
concentration. 

A  related  provision,  §  200.704(c) ,  pro- 
vides that  a  site  in  a  racially -mixed  area 
should  not  be  approved  where  it  would 
cause  a  significant  and  disproportionate 
share  of  the  locality's  minority  students 
to  be  concentrated  In  one  or  more  pub- 
lic schools  serving  the  site.  Because  pat- 
terns of  residential  segregation  and  de 
facto  school  segregation  are  integrally 
related,  the  location  of  assisted  housing 
should  avoid  exacerbating  racial  imbal- 
ances In  public  schools. 

Again,  however,  this  provision  should 
not  be  misused  to  bar  assisted  housing 
and  minority  families  from  predMni- 
nately  non-minority  neighborhoods.  Its 
purpose  is  to  avoid  the  location  of  as- 
slated  housing  recreating  a  pattern  of 
de  facto  school  segregation,  which  a 
court  or  community  has  tried  to  remedy. 

C.  Areas  toith  a  Concentration  of  As- 
siited  Housing.  Site-selectiton  criteria 
also  must  deal  with  the  problem  of  areas 
with  a  significant  concentration  of  low- 
er-Income families  in  federally  assisted 
housing.  The  proposed  standards  seek 
to  avoid  concentrations  of  assisted  hous- 
ing which  congregate  large  niunber  of 
low-income  families  in  particular  neigh- 
borhoods, since  such  concentrations  may 
lead ,  to  serious  management  problems 
to.  the  assisted  housing  stock.  Proposed 
project  sites  are  to  be  approved  in  areas 
of  concentrations  of  assisted  housing 
only  when  a  positive  finding  can  be  made 
that  the  project  will  Improve,  rather 
than  impair  the  physical  and  social  qual- 
ity of  the  neighborhood.  $  200.704(e) . 

Because  of  its  unique  characteristics 
and  the  needs  of  Its  occupants,  however, 
elderly  housing  is  exempted  from  the 
provision  designed  to  avoid  concentra- 
tions of  assisted  hoiislng.  S  200.704(a) 
(3)  (11) .  While  concentrating  large  num- 
bers of  assisted  low-Income  families  can 
have  serious  social  and  economic  reper- 
ei^sslons,  these  problems  have  not  arisen 
wttti  regard  to  housing  for  the  elderly. 
Elderly  housing  may  presently  be  lo- 
cated In  a  single  section  of  a  city  that 
Is  ideal  for  such  housing  and  the  pres- 
ence of  additional  elderly  housing  may 
result  In  even  better  services  and  facili- 
ties being  provided.  Requiring  a  new 
elderly  project  to  be  located  to  another 
section  of  the  locality,  where  there  is  not 
a  concentration  of  elderly  housing, 
could  result  in  a  significantly  less  satis- 
factory living  environment. 

D.  Standards  for  Rehabilitation. 
Another  basic  question  concerns  whether 
to  exempt  or  impose  a  different — ^pre- 
sumably lesser — standard  for  substantial 
rehabilitation  projects,  as  compared  to 
new  construction.  The  goals  of  rehabili- 
tating blighted,  abandcmed  or  sidistand- 
ard  dwellings  in  central  city  areas  where 
low-Income  families  live  must  be  welded 
against  the  goal  of  expanding  housing 
OKwrtunities  outside  of  areas  of  minor- 
ity or  asslsted-booslng  ccmcentratlon.  In 
these  peomeed  regulations,  the  tension 
between  balanced  housing  opportunities 


and  neighborhood  preservation  is  struck 
not  through  a  distinction  between  reha- 
bilitaclng  or  building  a  similar  structure 
on  the  same  site,  but  rather  by  the  afore- 
mentioned local  neighborhood  preserva- 
tion exemption  to  both  minority  con- 
centration and  assisted  housing  concen- 
tration requirements.  5  200.704(d)(3). 

E.  A  healthy  living  environment.  Sites 
In  areas  both  of  minority  concentration 
and  with  undue  concemtrations  of  as- 
sisted housing  are  not  to  be  approved  un- 
less a  determination  is  'made  that  ap- 
proval of  the  site  will  be  likely  to 
improve,  rather  than  impair,  the  physi- 
cal and  social  quality  of  the  area 
§  200.704(e).  Thus,  sites  for  assisted 
housing  must  be  accessible  to  employ- 
ment opportunities.  §  200.710.  Tlie 
chance  for  gainful  employment  is  as 
Important  to  a  lower-Income  family  as 
is  subsidized  housing.  The  requirement 
that  the  proposed  site  be  convenient  to 
places  of  employment  is  to  be  applied 
less  rigorously  to  elderly  housing.  Al- 
though employment  opportimities  may 
not  be  an  important  to  the  elderly,  sites 
for  elderly  housing  must  be  convenient 
to  other  supporting  social  services,  such 
az  basic  comercial  and  medical  facilities, 
because  the  elderly  often  do  not  have 
access  to  private  automobile  transporta- 
tion and  may  even  find  dependence  on 
public  transportation  for  these  neces- 
sities of  life  unduly  burdensome. 

F.  Federal  and  Local  Government 
Roles.  The  final  tensicai  Inherent  in  the 
site  selection  Issue  Is  the  role  of  Federal 
and  local  governments  in  balancing  com- 
peting interests,  and  determining  sites 
for  assisted  housing.  While  the  Federal 
Government  has  an  historic  role  to  as- 
surmg  the  rights  of  mtoority  and  lower 
tocome  families,  local  governments  have 
been  given  an  tocreasing  role  in  de- 
termining the  use  M  Federal  funds 
withto  their  jurisdictions.  Local  oflSclals 
have  the  greatest  capacity  for  assesstog 
local  needs,  coordtoating  the  impact  of 
differing  Federal  programs  on  those 
needs,  leveraging  public  and  private  re- 
soiu-ces,  and  respondtag  to  public 
concerns. 

The  regulations  emphasize  the  critical 
role  of  local  government  to  the  declsion- 
maktog  process.  Section  200.716  provides 
that  a  site  m\ist  comply  with  any  ap- 
plicable conditions  in  the  HDD-approved 
Local  Housing  Assistance  Plan.  Section 
200.718  also  requires  that  the  views  and 
recommendations  of  the  Chief  Executive 
Officer  of  the  unit  of  general  local  gov- 
ernment reviewmg  the  site  pursuant  to 
SecUon  213  of  the  Houstog  and  Com- 
munity Development  Act  of  1974  (42 
U.S.C.  1439)  and  24  CFR  Part  891  must 
be  carefully  considered  to  approving  a 
site.  The  matters  on  which  conmients  are 
requested  from  local  Chief  Executive 
Officers  go  considerably  beyond  the  ques- 
tion of  consistency  with  the  HAP  and 
include  comments  with  respect  to  the 
standards  proposed  by  these  regulations. 
The  proposed  regulations  also  require  v 
that  sites  must  be  consistent  with  any 
applicable  areawlde  housing  opportunity 
plan  or  develc^ment  irfan  for  a  new  com- 
munity. 


G.  Miscellaneous  Provisions.  Other 
new  provisions  to  these  regulations  clar- 
ify that  approval  of  a  site  as  meettog 
these  standards  does  not  substitute  for 
or  imply  HUD  review  and  approval  of 
the  site  as  meettog  HUD  requirements 
with  respect  to  the  National  Environ- 
mental Policy  Act  of  1969  (42  U.S.C. 
4321-4347),  other  related  statutes  or 
Executive  Orders,  or  the  standards  (e.g., 
those  relating  to  marketability)  appli- 
cable to  the  particular  housing  program. 

Interested  persons  are  tovited  to  com- 
ment on  the  proposed  revised  site  and 
neighborhood  standards  by  submitttog 
written  data,  views  and  arguments. 
Comunications  should  be  identified  by 
the  above  docket  number  and  title  and 
should  be  filed  with  the  Rules  Docket 
Clerk,  Office  of  the  Secretary,  Room 
10141,  Department  of  Housing  and  Ur- 
ban Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410.  All  rele- 
vant material  received  on  or  before 
March  2,  1977  will  be  considered  before 
adoption  of  the  ftoal  rule.  Copies  of 
coirunents  submitted  will  be  available 
for  public  inspection  durmg  normal  busi- 
ness hours  at  the  above  address. 

A  Findtog  of  Inapplicability  of  the  Na- 
tional Environmental  Policy  Act  has  been 
made.  A  copy  of  the  Fmding  is  available 
for  public  inspection  to  the  OfiBce  of  the 
Rules  Docket  Clerk  during  regular  busi- 
ness hours  at  the  address  set  forth  above. 

In  addition,  a  Finding  of  Inapplicabil- 
ity of  Inflation  Impact  Statement  re- 
quirements has  been  made  to  accordance 
with  relevant  procedures.  A  copy  of  this 
Ftodmg  is  available  for  inspection  in  the 
Ofllce  of  the  Rules  Docket  Clerk  durtog 
regular  business  hours  at  the  address  set 
forth  above. 

Accordtogly,  it  is  proposed  that  Chap- 
ter n  of  24  CFR  be  amended  as  follows: 

1.  Subpart  N  is  revised  to  read: 

Subpart  N — Site  and  Neighborhood  Standards 
for  Subsidized  Housing 

Sec. 

200.700    Site  and  neighborhood  standards. 

200.702  Requirements  as  to  size,  terrain  and 
utUltles. 

200.704  Equal  housing  opportunity  require- 
ments. 

200.706    Environmental  requirements. 

200.708  Accessibility  to  community  faclll- 
tles. 

200.710  Accessibility  to  employment  oppor- 
tunities. 

200.712  Compliance  with  relocation  require- 
ments. 

200.714    Sites  In  flood  zones. 

20D.716     Consistency  with  plans. 

200.718    Local  government  comment. 

200.720     Other  site  related  reviews. 

Subpart  N — Site  and  Neighborhood 
Standards  for  Subsidized  Housing 

AuTHORrrT:  Sec.  7(d) ,  Department  of  HtJD 
Act  (42  U.S.C.  3535(d) );  sec.  5(b)  and  8  tJ.S. 
Housing  Act  of  1937  (42  U.S.C.  1437c(b)  and 
1437f ) . 

§  260.700 
ards. 


Site  and  neighborhood  sland- 
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Proposed  sites  for  new  construction 
and  substantial  reh£U>llitatlon  ix-ojects, 
and  projects  acquired  for  use  as  low  rent 
public  housing  without  rehabilitation, 
must  be  approved  by  EHCTD  as  meeting  the 
standards  set  forth  to  this  Subpart. 


PROPOSED  RULES 

§  200.702     Requirements  as  to  size,  ter- 
rain and  nlilities. 

(a)  The  site  must  be  adequate  to  size, 
exposure  and  contour  to  accommodate 
the  number  and  type  of  units  proposed; 
and  adequate  utihties  (water,  sewer,  gas 
and  electricity)  and  adequate  paved 
streets  shall  be  available  to  service  the 
site. 

§  200.701      Equal     hou.'^ing     opporlunilv 
roquirtMiionts. 

The  site  and  neighborhood  must  be 
suitable  from  the  standpoint  of  facili- 
tating and  furthering  full  compliance 
with  the  applicable  provisions  of  Title  VI 
of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d  et.  scqJ.  Title  VIII  of  the  Civil 
Rights  Act  of  1P68  (42  U.S.C  3(>'}4-361P  ' . 
E.xecutive  Order  11063  '42  U.S.C.  1982 
note),  th?  Hou.<;ln5  and  Community  De- 
velopment Act  of  1974  (sec  nartirulprly 
42  U.S.C.  5301-5"03).  and  HUD  regula- 
tions issued  pursuant  thereto. 

(a)  Determination  of  miroriUj  cuicni- 
traHon  or  racial  mixinrc  In  furtherance 
of  the  objectives  of  the  statutes  nnd  the 
Executive  Order  enumerated  in  this  sec- 
tion. HUD  shall  determine: 

(]  I  Whether  the  site  is  in  an  area  of 
minori'y  concentration.  In  making  such 
determination,  the  area  to  be  considered 
shall  be  the  census  tract  in  whirh  the 
site  is  located  or  such  other  area  for 
which  reliable  data  as  to  racial  rom»^osi- 
tion  is  aval'nble  and  wh'ch  HUD  deter- 
mines, on  the  ba.sis  of  functional  con- 
siderations <  i.e.,  location  of  neighborhood 
facilities  such  as  schools,  shopriner  cen- 
ter", rh'irches.  etc  )  to  be  more  appro- 
priate. An  area  shall  be  determined  to 
be  an  area  of  mtoority  concentration  if 
minority  residents  constitute  'D  more 
than  40  percent  of  the  residents  of  the 
area  or  Mi)  a  significantly  greater  pro- 
portion of  the  re'sidents  of  the  area  than 
the  pronortion  of  minority  residents  of 
the  locality  as  a  whole. 

(2)  Whether  the  site  is  in  a  racially 
mixed  area  An  area  as  determined  pur- 
suant to  paraeraph  fa)  (1>  of  this  .section 
shall  be  determined  to  be  a  racially 
mixed  area  if  it  contains  both  minority 
and  non-minority  residents  and  minority 
residents  constitute  a  siemifioant  percent 
but  less  than  40  percent  of  the  total  resi- 
dents of  the  area. 

f3>  Whether  n  site  is  in  an  area  of 
nndve  concentration  of  federaUv-a^si<:ted 
howinp.  The  nrep.  as  determined  pur- 
suant to  paragraph  (a)  H),  of  this  sec- 
tion shall  be  determined  to  be  an  area 
of  undue  concentration  of  federally- 
assisted  housing  if  a  substantial  number 
of  the  housing  units  in  the  area  'gen- 
erally over  40  percent)  consist  of  hous- 
ing (1)  constructed,  rehabilitated  or 
purchased,  leased  (exclusive  of  units 
leased  under  the  Section  8  Existing  Hous- 
ing Program  f24  CFR  Part  882)  under 
the  U.S.  Housing  Act  of  1937  (42  US  C. 
1437f)),  Sections  221(d)(3)  BMIR,  235. 
or  236  of  the  National  Housing  Act  (12 
U.S.C.  1715L(d)(3),  1715Z  and  1715Z-1), 
Section  101  of  the  Houstog  and  Urban 
Development  Act  of  1965,  (12  U.S.C. 
1701s),  or  Section  515  of  the  Houstog 
Act  of  1949  (42  U.S.C.  1485)  and  (11)  to- 


4299 

tended   for  occupancy  by  other   than 
elderly  households. 

(b)  Unacceptability  if  ratio  of  minor- 
ity residents  would  be  increased  signifi- 
cantly. A  site  in  a  racially  mixed  area 
shall  not  be  approved  if  the  proposed 
project  would  result  to  a  significant  and 
rapid  tocrease  in  the  proportion  of  mi- 
nority to  non-minority  residents  to  the 
area  caustog  it  to  become  an  area  of 
minority  concentration  in  which  mtoor- 
ity resi(3cnt5  would  constitute  more  than 
40  percent  of  the  residents  of  the  area. 

ic  Unacceptability  due  to  dispropor- 
tionate concentration  of  rriinority  stu- 
drn's  in  public  schools  A  site  in  a  ra- 
cially mixed  area  or  area  of  minority 
concentration  shall  not  be  approved  if 
the  propo.sed  project  would  distort  a  vol- 
imtary  or  court-impo.sed  plan  adopted 
by  the  school  system  or  locality  to  assure 
equality  of  educational  opportunity  to  its 
pu!:lic  schools,  by  causing  a  significant 
and  disproportionate  concentration  of 
the  locality's  minority  students  in  one  or 
more  of  the  public  schools  serving  the 
sit*^. 

'd)  Apprci'al  o'  site  in  an  area  of 
v.it7ori'y  concentration.  A  site  located  in 
an  area  of  minority  concentration  may 
be  approved  if  one  of  the  following  de- 
terinin.''.tions  is  made: 

il>  Sufficient  and  comparable  oppor- 
tur.ities  for  assisted  housing  are  avail- 
able outside  areas  of  minority  concen- 
tration. 

<ii  Housing  in  the  jurisdiction  of  tlie 
unit  of  peneral  local  government  (or 
such  wider  area  as  may  be  covered  by 
an  areawide  housing  opportunity  plan) 
constructed  or  rehabilitated  under  one 
or  more  of  the  statutory  provisions  cited 
in  paragraph  (a)(3)  of  this  section  is 
located  to  areas  which  are  not  areas  of 
mtoority  concentration.  Such  houstog 
must  be  comparable  to  tenure  (owner, 
renter) .  size  (bedroom  distribution) .  and 
number  of  assisted  units  to  the  tenure, 
size  and  number  of  assisted  imits  located 
to  areas  of  mtoority  concentration;  and 
must  have  units  presently  available  or 
scheduled  to  be  available  withto  a  wait- 
tog  period  of  not  more  than  twelve 
months  in  a  number  and  type  approxl- 
mattog  the  nmnber  and  types  of  units 
proposed  to  be  constructed  or  rehabili- 
tated at  the  site  in  question; 

(ii>  Houstog  to  be  constructed  or  re- 
habihtated  under  the  statutory  provi- 
sions cited  to  paragraph  (a)  (3)  of  this 
section  has  been  approved  for  develop- 
ment (e.g.,  fund  reservation)  withto  the 
jurisdiction  of  the  unit  of  general  local 
government  (or  such  wider  area  as  may 
be  covered  by  an  areawide  houstog  op- 
portunity plan)  to  areas  which  are  not 
areas  of  minority  concentration.  The 
proposed  tenure,  size  and  number  of  such 
units  must  approximate  the  proposed 
tenure,  size  and  number  of  units  to  be 
constructed  or  rehabilitated  at  the  site  in 
question  and  must  be  scheduled  to  be 
available  for  occupancy  withto  twelve 
months  of  the  anticipated  ccunpletion  of 
the  proposed  project;  or 

<2)  There  are  no  sites  which  are  avail- 
able or  which  feasibly  can  be  made  avail- 
able for  housing  constructed  or  rehdbili- 
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tated  under  the  statuiorv  provisions  cited 
in  Par.  (a)  (3)  within  the  jurisdiction  of 
the  unit  of  general  local  government  in 
areas  which  are  not  areas  of  minority 
concentration.  Zoning  and  other  land  use 
controls  intended  to  avoid  incompatible 
land  uses  or  to  prevent  unwarranted  de- 
^'elopment  of  land  before  supporting  fa- 
cilities are  available  or  to  implement  sim- 
ilar legitimate  land-use  policies  are  ac- 
ceptable reasons  for  the  unavailability  of 
sites.  However,  sites  shall  not  be  con- 
sidered unavailable  if  their  unavailabQ- 
Ity  is  the  result  of  discriminatory  zoning 
oz  other  discriminatory  practices. 

<3)  The  site  is  an  integral  part  of  an 
overall  UxM  strategy  fof-tf^s  preserva- 
tion or  revttalisatimipf  the  immediate 
neighborhood.  This  exce^lon  Is  appli- 
cable only  when  the  ov^^  level  of  hous- 
ing assistance  availat^  to  the  locality 
nskes  Impractical  satisfaction  in  the 
same  fiscal  year-o^Jtotn  the  requirements 
ol  paragraph,  (d) Tl)  (ii)  of  this  section 
aad  the  local  government's  preservation 
jvogram.  In  seeking  this  exemption,  a 
unit  of  general  local  government  must 
explain  its  overall  preservation  strategy ; 
describe  the  concentrated  efforts  and  ex- 
penditure of  fimds  being  imdertaken  to 
Improve  the  neighborhood:  demonstrate 
Its  continuing  commitment  to  the  re- 
newal, revltalizatlon  or  preservation  of 
the  area  through  such  activities  as  urban 
renewal,  the  federal  urban  homesteading 
demonstration  program,  concentrated 
exi)enditiu-es  of  community  development 
block  grant  funds,  or  similarly  focused 
neighborhood  improvement  programs; 
and  indicate  how  its  program  is  likely  to 
achieve  l(Xig-term  economic  viability  and 
Increased  racial  or  economic  integration 
for  the  neighborhood  in  which  the  site 
la  located. 

(e)  Approval  of  site  likely  to  improve 
nualitp  of  area.  A  site  In  an  area  of  mi- 
nority concentratl(»i  or  In  an  area  of 
undue  concentration  of  housing  con- 
structed or  rehabilitated  under  the  stat- 
uatory  provisions  cited  in  paragraph 
(a)  (3)  of  this  section  shal  not  be  ap- 
prof^ed  unless  HUD  determines  that  the 
approval  of  the  site  will  be  likely  to  im- 
prove rather  than  impair  the  physical 
and  social  quality  of  the  area  In  which 
tbe  site  is  located. 

S  200.706      Enviroiinienlal  rrquiroments. 

The  site  must  be  free  from  adverse  en- 
vironmental conditions,  natural  or  man- 
made,  such  as  instability,  septic  tank 
failures,  sewage  hazards,  earthquake 
faults,  mudslides,  harmful  air  pollution, 
smoke  or  dust,  excessive  noise  or  vibra- 
tion, heavy  vehicular  or  aircraft  traffic, 
itxient  or  vermin  infestation,  or  fire  or 
esplosion  hazards,  or  such  conditions 
must  be  eliminated,  substantially  mlti- 
eated  or  corrected  by  the  completion 
date  of  the  project.  The  neighborhood 
must  not  be  one  which  is  seriously  detri- 
mental to  the  health  or  well  being  of 
the  project  residents  or  in  which  other 
undesirable  elements  predominate,  such 
as  dangerously  high  crime  rate,  unless 
there  Is  activ^  in  progress  a  concerted 
larogram  to  remedy  these  problems. 


PROPOSED  RULES 

§i200.708      Accessibility     to     eomninnity 

facilities. 

The  housing  must  be  accessible  to  so- 
cial, recreational,  educational,  commer- 
cial and  health  facilities  and  services 
that  are  at  least  equivalent  to  those  typi- 
cally found  in  neighborhoods  consisting 
largely  of  unsubsidized  standard  hous- 
ing of  similar  market  rents.  Housing  for 
the  elderly  must  be  accessible  to  public 
or  similar  transportation  facilities,  other 
than  dependence  on  the  private  automo- 
bile ownership  of  project  residents,  and 
also  must  be  reasonably  accessible  to 
basic  commercial  and  medical  services. 

§200.710     Acressibililv    to    einployracnt 
opportunities. 

Travel  time  and  cost  via  public  trans- 
portation or  private  automobile,  from 
the  neighborhood  to  places  of  employ- 
ment providing  a  range  of  jobs  for  lower- 
income  workers,  must  not  be  excessive. 
While  elderly  housing  should  not  be  Iso- 
lated from  employment  opportimlties, 
application  of  this  standard  to  a  pro- 
posed site  or  project  intended  for  occu- 
pancy by  elderly  persons  shall  take  into 
account  the  more  limited  employment 
opportunity  needs  of  elderly  persons. 

§  200.712      Conipliaiicr     villi     relocation 
requirements. 

The  project  may  not  be  built  or  re- 
habilitated on  a  site  which  has  occu- 
pants unless  applicable  relocation  re- 
quirements are  met. 

§  200.714     Sites  in  flood  zones. 

The  project  may  not  be  built  or  re- 
habilitated in  an  area  that  has  been 
identified  by  HUD  as  having  special 
flood  hazards  and  in  which  the  sale  of 
flood  insunmce  has  been  made  available 
under  the  National  Flood  Insurance  Act 
of  1968  (42  U.S.C.  4001-4027)  unless  the 
project  Is  covered  by  flood  Insurance  as 
required  by  the  Flood  Disaster  Protec- 
tion Act  of  1973  (42  U5.C.  4101-4128) , 
and  It  meets  any  relevant  HUD  stand- 
ards and  local  requirements. 

§  200.716      Consistency  with  plans. 

The  site  shall  comply  with  any  applica- 
ble conditions  in  the  Local  Housing  As- 
sistance Plan  approved  by  BTQD,  any  ap- 
plicable area  wide  housing  allocation  plan 
and/or  any  applicable  Development  Plan 
for  a  new  community  approved  under 
Title  Vn  of  the  HUD  Act  of  1970  (42 
U.S.C.  4501-4532)  or  Title  IV  of  the  HUD 
Act  of  1968  (42  U.S.C.  3901-3914).  Where 
the  unit  of  general  local  government  Is 
a  participating  jurisdiction  in  an  area- 
wide  housing  opportimity  plan  pursuant 
to  24  CFR  886.301,  the  site  shall  be  con- 
sistent with  the  plan. 

§  200.718      Local  fEoverntnont  comment. 

Approval  of  a  site  as  meeting  the  re- 
quirements of  this  Subpart  shall  take  into 
account  the  views  of  the  Chief  Executive 
Officer  of  the  unit  of  general  local  gov- 
ernment in  connection  with  its  review  <rf 
the  project  pursuant  to  Section  213  of 
the  Housing  and  Community  Develop- 
ment Act  of  1974  (42  U.S.C.  1439)  and  24 


CFR  Part  891.  The  views  and  recom- 
mendations of  the  C2ilef  Executive  Officer 
of  the  unit  of  general  local  government 
in  whose  jurisdiction  the  site  is  located, 
together  with  any  factual  evidence  he 
submits  In  support  of  his  recommenda- 
tions, shall  be  carefully  considered  in 
making  the  determinations  required  un- 
der §:  200.704  and  200.716. 

§  200.720     Other  site  related  reviews. 

Approval  by  HUD  of  a  site  as  meeting 
the  standards  set  forth  fln  this  Subpart 
shall  not  substitute  for  or  imply  HUD  re- 
view and  approval  of  the  site  as  meeting 
HUD  requirements  with  respect  to  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347) .  The  National 
Historic  Preservation  Act  of  1966  (16 
U.S.C.  470-470n) .  other  related  statutes 
or  Executive  Orders,  or  the  applicable 
housing  program  under  which  the  pro- 
posed project  is  to  be  constructed  or  re- 
habilitated. 

Issued  at  Washington,  DC.  January- 12. 
1977. 

Carla  a.  Hills, 
Secretary  of 
,  Housing  and  Urban  Development. 

I  PR  Doc.77-2085  Piled  1-21-77;  8:45  am] 


Office  of  the  Secretary 
[  24  CFR  Parts  880  and  881  ] 

[Docket  No.  B-77-4371 

SECTION  8  HOUSING  ASSISTANCE 
PAYMENT  PROGRAM 

New  Construction  and  Substantial 
Rehabilrtation 

Proposed  Rttle  Making 

Concurrently  with  the  publication  of 
this  Notice  of  Proposed  Rulemaking,  the 
Department  Is  proposing  to  amend 
Chapter  n  Part  200  Subpart  N  of  this 
Title  by  revising  Site  and  Neighborhood 
Standards  for  subsidized  housing.  As  ex- 
plained in  the  preamble  to  that  proposed 
revision  the  new  Site  and  Neighborhood 
Standards  are  Intended  to  provide  uni- 
form criteria  for  evaluating  proposed 
assisted  housing  locations  with  the  aim 
of  insuring  that  housing  opportunities 
for  lower  income  and  minority  house 
holders  are  available  in  a  wide  range 
of  locations.  These  proposed  amend- 
ments of  Parts  880  and  881  are  intended 
to  accomplish  the  same  imtformity  of 
standards  for  the  Section  8  New  Con- 
struction and  Substantial  Rehabilitation 
Programs  as  is  contemplated  for  sub- 
sidized housing  under  the  proixjsed  re- 
vision of  Part  200. 

The  major  issues  posed  by  Site  and 
Neighborhood  Standards,  e.g..  minority 
concentrations,  racially  mixed  areas, 
areas  with  a  concentration  of  assisted 
housing,  standards  for  rehabilitation, 
healthy  living  environment,  and  roles  of 
Federal  and  local  government  are  each 
discussed  extensively  in  the  preamble 
to  the  proposed  amendment  to  Part  200. 

Interested  persons  are  Invited  to  com- 
ment on  these  proposed  revised  Site  and 
Neighborhood  Standards  by  submlttinc 
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written  data,  views  and  arguments.  Com- 
tnunlcatlons  should  be  Identlfled  by  tbe 
above  docket  number  and  title  and 
should  be  filed  with  the  Rules  Dok^et 
Clerk,  OflQce  ot  the  Secretary.  Room 
10141,  D^?artment  of  Houring  and  Ur- 
ban Development,  451  Seventh  Street. 
S.W..  Washington.  D.C.  20410.  All  rele- 
vant material  received  on  or  before 
March  2,  1977,  will  be  considered  before 
adoption  of  the  final  rule.  C<H>les  of  com- 
ments submitted  will  be  available  for 
public  Inspection  during  normal  business 
hours  at  the  above  address. 

Accordingly,  it  is  proposed:  1.  to 
amend  Part  880  by  substituting  tbe  fol- 
lowing table  of  contents  and  by  revis- 
ing the  Part  to  read  as  set  forth  herein- 
after: 

880.112       Site  and  neighborhood  standards. 

880.112a  Requirements  as  to  size,  terrain 
and  ntUltles. 

880.112b  Equal  bOTJSing  opportunity  re- 
qtilrementa. 

SSO.liac     EDTlronmental  requirements. 

880.1 12d  Accessibility  to  community  facili- 
ties. 

880.112e  AccessibUity  to  employment  op- 
portunities. 

880.112f  Compliance  with  relocation  re- 
qulmnents. 

880.112g    Sites  ta  flood  zones. 

880.112b     Consistency  with  plans. 

880.1121    Local  government  comment 

880.112}    Other  site  related  reTlcws. 

AnTBoarrr:  Sec.  7(d)  of  tbe  Department 
of  BevBlng  and  Urban  Development  Act,  4i 
U.S.C.  S635(d). 


S  880.112 
ards. 


Site  and  neighborhood  stand- 


Sites  proposed  for  use  lei  bousing  pur- 
suant to  this  Part  must  be  approved  by 
HUD  as  meeting  the  standards  set  forth. 
In  ii  880.112  through  880.112J.  Reference 
In  any  other  Part  to  {  880.112  of  this 
Part  shall  include  reference  to  SS  880.112 
through  880.112i  of  this  Part. 

§  880.1 12a     Reqittrcmcnls  as  to  siae,  ter- 
rain and  nttfjrtea  ■ 

The  site  must  be  adequate  in  size,  ex- 
posure and  contour  to  accommodate  the 
number  and  tsrpe  of  units  proposed;  and 
adequate  utilities  (water,  sewer,  gas,  and 
electricity)  and  adequate  paved  streets 
shall  be  available  to  service  the  site. 

§  880.112b     E^inal   houaing   opportunity 
requirements. 

The  site  anci  neighborhood  must  be 
suitable  from  the  standpoint  of  facilitat- 
ing smd  furthering  full  compliance  with 
the  applicable  provisions  of  Title  VI  oi 
the  Civil  Rights  Act  of  1964  (42  UjS.C. 
2000d  et  seq),  TiUe  vm  of  the  QvU 
Rights  Acts  of  1968  (42  n.S.C.  3604- 
3619),  Executive  Order  11063  (42  nja.C. 
1982  note) .  The  Housing  and  Commtmlty 
DevehHinient  Act  of  1974  (see  particu- 
larly  42  U.S.C.  5301-5309) ,  and  HUD  reg- 
ulatloos  Issued  pursuant  thereto. 

(a)  Determination  of  mtnortfv  con- 
eentraiion  or  racial  mixtitre.  In  further- 
ance of  the  objectives  of  tbe  foregoing 
statutes  and  Executive  Order  HDD  shall 
detennine: 

(I)  Whether  the  site  ia  i*  m»  area  ot 
minori^  concentration.  In  making  such 


determlnatloD,  tbe  azea  to  be  considered 
Shan  be  ttie  census  tract  in  which  the 
site  Is  kicated  or  such  other  area  for 
whlcb  reUatde  data  as  to  racial  o«npo- 
sltkn  is  avallal^e  and  whlcb  HX7D  deter- 
mines, on  tbe  basis  of  functlooal  con- 
slderaticH3s  (Le..  location  of  nelgbborbood 
facilities  such  as  schools.  sboiTPiing  cen- 
ters, churches,  etc.)  to  be  more  appxo- 
prla^.  An  area  shall  be  determined  to 
be  an  area  of  minority  conc^itratksi  If 
minority  residents  ccmstltute  (1)  more 
than  40  percent  of  the  residents  oC  the 
area  or  (ii)  a  significantly  greater  pro- 
portion ot  the  residents  ot  the  area  than 
the  proportiCKi  of  minority  residents  of 
the  locality  as  a  whole. 

(2)  Whether  the  site  is  in  a  raciaUy 
mixed  area.  An  area,  as  determined  pur- 
suant to  paragraidi  ia)(l)  of  this  sec- 
tion, shall  be  determined  to  be  a  raciaUy 
mixed  area  if  It  contains  both  mtncurity 
and  no(i-min<xlty  re^dents  and  minority 
residents  constitute  a  significant  i>ercent 
but  less  than  40  percoit  of  the  total  resi- 
dents oC  the  area. 

(3)  Whether  the  site  u  In  on  area  of 
undue  concentration  of  federally-assisted 
housing.  The  areti,  as  determined  pur- 
suant to  paragraph  (a)(l>  of  this  sec- 
tion,  shall  be  determined  to  be  an  area 
of  undue  cc»icentration  of  federally - 
assisted  housing  if  a  substantial  number 
of  the  housing  units  in  the  area  (gen- 
erally over  40  percent)  consist  ot  bousing 
(1)  coDstnicted.  rehabilitated,  purchased 
or  leased  (inclusive  at  imits  leaned  under 
tbe  Section  8  FTtating  Housing  Program 
( 24  CPR  Part  882) )  under  the  U^.  Hous- 
ing Act  of  1937  (42  Uf.C.  1437f ) .  Sec- 
tions 221(d)  (3)  BMIR,  235  or  236  of  tbe 
National  Housing  Act  (12  n.&C.  1715L. 
(d)(3).  1715Z  and  1715S-1).  Section  1(U 
ot  the  HoustDC  and  IMwn  Dcvelotmait 
Act  of  1965  (12  U.8.C.  1701&) ,  or  Section 
515  of  tbe  Housing  Act  of  1949  (42  UjB.C. 
14S5>  axkd  (ii)  in  tended  for  occupancy 
1^  other  than  eldeai^  bouadboids. 

(b>  VmaeeepUMlity  if  ratio  of  ntinor- 
itu  resident*  would  be  increased  signifl- 
aintlp.  A  site  in  a  racially  mixed  area 
sbaJl  not  be  aivroved  tf  ^e  proposed 
project  vould  result  In  a  significant  and 
n^ild  Inereaae  In  the  pcoportiop  of  mi- 
nority to  noa-BxInortty  residents  in  tbe 
area  causing  It  to  beeoeae  an  area  ot 
ralnortty  concentration  In  wbkii  mlnor- 
tty  residcntB  would  constitute  more  than 
40  percent  of  the  residents  of  the  area. 

(c>  UnacceptabiHtt  due  to  diapropor- 
tionate  concentration,  of  minority  stu- 
dents in  public  schools.  A  site  in  a  racially 
mixed  area  or  area  of  minority  concen- 
tration shall  not  be  approved  if  tbe  pro- 
posed project  would  distort  a  voltmtary 
or  court-imposed  plan  adopted  by  tbe 
school  system  or  locality  to  assure  equal- 
ity of  educational  opportunity  In  its  pub- 
lic schools,  by  causing  a  significant  and 
disproportionate  ccHicentration  of  the 
locality's  minority  students  in  one  or 
more  of  the  public  schools  serving  the 
site. 

(d)  Approval  of  site  in  an  area  of  mi- 
nority concentration.  A  site  located  In  an 
area  of  minority  ooncoitratlon  may  be 
approved  If  oae  ot  the  following  determi- 
nations Is  made. 


(1)  Sufficient  and  comparable  oppor- 
tunities for  assisted  housing  are  ai>aitaMe 
outside  areas  of  minority  concetUratiom, 

(I)  Housing  In  the  jurisdiction  of  the 
unit  of  general  local  government  (or  such 
wider  area  as  may  be  covered  by  an  area- 
wide  housing  opportunity  idan)  con- 
structed under  one  or  more  of  tbe  statu- 
tory authorities  cited  in  paragraph  (a) 
(3)  of  this  section,  is  located  In  areas 
which  are  not  areas  of  minority  concen- 
tration. Such  housing  must  be  compara- 
ble in  tenure  (owner,  renter),  size  (bed- 
room distribution),  and  number  of  as- 
sisted units  to  tbe  tenure,  size  and  num- 
ber of  assisted  units  located  in  areas  of 
minority  concentration;  and  must  have 
units  presently  available  or  scheduled  to 
be  available  within  a  waiting  period  ot 
not  more  than  twelve  months  in  a  num- 
ber and  type  approximating  the  number 
and  type  of  units  proposed  to  be  con- 
structed at  the  site  in  question: 

(II)  Housing  to  be  constructed  on  reha- 
bilitated under  any  of  the  statutory  pro- 
visions cited  in  paragraph  (a)  (3)  of  this 
section  has  been  approved  for  devel(H>- 
m«at  (e.g.,  fund  reservation)  within  tbe 
jurisdicticm  of  the  unit  of  general  local 
government  (or  such  wider  area  as  may 
be  covered  by  an  areawlde  housing  op- 
portunity idan)  in  areas  whlcb  are  not 
areas  of  minority  concentration.  Tbe 
proposed  tenure,  slxe  and  number  of  such 
units  must  approximate  the  proposed 
tenure,  size  and  number  of  units  to  be 
constructed  at  the  site  In  question  and 
must  be  scheduled  to  be  available  for 
occupancy  within  twelve  months  of  the 
anticipated  comi^tion  of  tbe  proposed 
project;  or 

(2)  There  are  no  sites  which  are  avcul- 
able  or  tohich  feasibly  can  be  made  avail- 
able for  housing  constructed  pursuant  to 
tttis  Part  toUhin  the  jurisdietion  of  the 
vntt  of  general  local  government  in  areas 
which  are  Jiot  areas  of  minority  concen- 
tration. Zoning  and  other  land  use  con- 
tn^  intended  to  avoid  ineonpatible  land 
uses  to  prevent  unwarranted  devekip- 
mmt  of  land  before  supporting  faeillties 
are  available  or  to  ImplenKBt  similar 
legitimate  land-use  poUdes  are  accept- 
able reasons  for  tbe  unavaUaMUty  ot 
sites.  However,  sites  shaD  not  be  ecn- 
sldered  unavailaUe  if  their  unavailabil- 
ity is  the  result  of  discriminatory  zoning 
or  other  discriminatory  practices:  w 

(3)  The  site  is  an  integral  part  of  an 
overall  local  strategy  for  the  preserva- 
tion or  revitalization  of  the  immediate 
neighbor?iood.  Ibis  exception  Is  applica- 
ble only  when  the  overall  level  of  housing 
assistance  available  to  the  locality  makes 
Impractical  satisfaction  of  the  require- 
ments of  paragraph  (d)(1)  (11)  of  this 
section  and  the  local  government's 
preservation  program.  In  seeking  this 
exemption,  a  unit  <rf  general  local  gov- 
ernment must  explain  Its  overall  preser- 
vation strategy;  describe  the  concen- 
trated efforts  and  expenditure  of  funds 
being  tmdertaken  to  Improve  the  neigh- 
borh(X)d;  demonstrate  its  continuing 
commitmoit  to  the  renewal,  revitaliza- 
tion or  preservation  of  the  area  through 
such  activities  as  urban  renewal,  the  fed- 
eral urban  homesteading  program,  con- 
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eentrated  expenditures  of  community 
development  block  grant,  funds,  or  simi- 
larly focused  neighborhood  Improve- 
ment prog^rams;  and  indicate  how  its 
program  is  likely  to  achieve  long-term 
economic  viability  and  Increased  racial 
or  economic  integration  for  the  neigh- 
borhood in  which  the  site  is  located. 

(e)  Approval  of  site  is  likely  to  improve 
quality  of  area.  A  site  in  an  area  of 
minority  concentration  or  in  an  area  of 
nndiie  concentration  of  housing  con- 
structed or  rehabilitated  under  the  sta- 
tutory provisions  cited  in  paragraph  (a^ 
(3)  of  this  section  shall  not  be  approved 
onless  HUD  determines  that  the  ap- 
proval of  the  site  will  be  likely  to  improve 
rather  than  impair  the  physical  and 
social  quality  of  the  area  in  which  the 
lite  is  located.    . 

I  880.112c    Environmenlal  rcquiromenls. 

The  site  must  be  free  from  adverse 
environmental  conditions,  natural  or  , 
man-made,  such  as  instability,  septic 
tank  failures,  sewage  hazards,  earth- 
quake faults,  mudslides,  harmful  air  pol- 
tutk>n,  smoke  or  dust,  excessive  noise  or 
vibration,  heavy  vehicular  or  aircraft 
traffic,  rodent  or  vermin  infestation,  or 
fire  or  explosion  hazards,  or  such  con- 
ditions must  be  eliminated,  substantially 
mitigated  or  corrected  by  the  completion 
date  of  the  project.  The  neighborhood 
must  not  be  one  which  is  seriously  det- 
rimental to  the  health  or  well  being  of 
the  project  residents  or  in  which  other 
undesirable  elements  predominate,  such 
aa  a  dangerously  high  crime  rate,  unless 
there  Is  actively  In  progress  a  concerted 
program  to  remedy  these  poblems. 

§  880.112d      Accessibility    to    commuiiitr 
facilities. 

The  housing  must  be  accessible  to  so- 
cial, recreational,  educational,  commer- 
cial and  health  facilities  and  service 
that  are  at  least  equivalent  to  those  typi- 
cally found  in  neighborhoods  consisting 
largely  of  unsubsldized  standard  hoiising 
or  similar  market  rents.  Housing  for  the 
elderly  must  be  accessible  to  public  or 
similar  transportation  facilities,  other 
thim  dependence  on  the  private  auto- 
mobile ownership  of  project  residents, 
and  also  must  be  reasonably  accessible 
to  basic  commercial  and  medical  services. 

S  880.1 1 2e     Accessibility  to  employment 
opportunities. 

Travel  time  and  cost  via  public  trans- 
portation or  private  automobile,  from 
the  neighborhood  to  places  of  employ- 
ment prov^ing  a  range  of  jobs  for  lower- 
income  workers,  must  not  be  excessive. 
While  elderly  housing  should  not  be 
Isolated  from  employment  opportunities, 
application  of  this  standard  to  a  pro- 
posed site  for  elderly  persons  shall  take 
into  acount  the  more  limited  employ- 
ment opportunity  needs  of  elderly 
persons. 

§  880.1 12r      Compliance    ivith    relocation 
requirements. 

TTie  project  may  not  be  built  on  a  site 
which  has  occupants  unless  applicable 
relocation  requirements  are  met. 


I  PKOPOSED  RULES 

$  880.112g     Sites  in  flood  zones. 

The  project  may  not  be  buHt  in  an, 
area  that  has  been  identified  by  HDD 
as  having  special  flood  hazards  and  in 
which  the  sale  of  flood  insurance  has 
been  made  available  imder  the  National 
Flood  Insurance  Act  of  1968  (42  UJ3.C. 
4001-4027)  unless  the  project  is  covered 
by  flood  insurance  as  required  by  the 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4101-4128)  and  it  meets  any 
relevant  HUD  standards  and  local  re- 
quirements. 

§  880.112h      Ck>nsistenry  Ytith  plans. 

The  site  shall  comply  with  any  ap- 
plicable conditions  in  the  Local  Housing 
Assistance  Plan  approved  by  HUD,  any 
applicable  areawide  housing  allocation 
plan  and/or  any  applicable  Development 
Plan  for  a  hew  community  approved 
under  Title  vn  of  the  Housing  and  Ur- 
ban Development  Act  of  1970  (42  U.S.C. 
4501-4532),  or  Title  IV  of  the  Housing 
and  Urban  Development  Act  of  1968  (42 
U.S.C.  3901-3914).  Where  the  unit  ot 
general  local  government  is  a  participat- 
ing jurisdiction  in  an  areawide  hoiising 
opportunity  plan  pursuant  to  24  CPU 
886.301,  the  site  shall  be  consistent  with 
the  plan. 
§  880.112!     Local  government  comment. 

Approval  of  a  site  as  meeting  the  re- 
quirements of  §8  880.112  through  880.1 12i 
shall  take  into  account  the  views  of  the 
Chief  Executive  OflBcer  of  the  imit  of 
general  local  government  in  connection 
with  its  review  of  the  project  pursuant 
to  section  213  of  the  Housing  and  Com- 
munity Development  Act  of  1974  (42 
U.S.C.  1439)  and  24  CPR  Part  891.  The 
views  and  recommendations  of  the  Chief 
Executive  Officer  of  the  unit  of  general 
local  government  In  whose  jurisdiction 
the  site  Is  located,  together  with  any  fac- 
tual evidence  he  submits  in  support  of 
his  recommendations,  shall  be  carefully 
considered  in  making  the  determination 
required  imder  §§  880.112b  and  880.112h. 

§  880.1I2J      Other  site  related  reviews. 

Approval  by  HUD  of  a  site  as  meeting 
the  standards  set  forth  in  §§880.112 
through  880.1121  shall  not  substitute  for 
or  imply  HUD  review  and  approval  of  the 
site  as  meeting  requirements  with  re- 
spect to  the  National  Environmental 
Policy  Act  of  1969  (42  UJ3.C.  4321-4347) , 
the  National  Historic  Preservation  Act  Of 
1966  (16  U.S.C.  470-470n),  or  other  re- 
lated statutes  or  Executive  Orders,  or 
other  requirements  of  this  Part. 

2.  To  amend  Part  881  by  substituting 
the  following  table  of  contents  and  by 
revising  the  Part  to  read  as  set  forth 
hereinafter : 


scc« 
881.112f 


relocation    re-  - 


adards. 


881.112      Site  and  neighborhood  stan 

881.11 2a  Requirements  as  to  size,  terrain 
and  utUltles. 

881.112b  Equal  housing  opportunity  re- 
quirements. 

881.112c    Environmental  requirements. 

881.112d  Accessibility  to  community  facul- 
ties. 

881 . 1 1 2e  AccesBlblUty  to  employment  oppor- 
tunities. 


Compliance    with 
qiilrementB. 
881.112g     Sites  In  flood  zones. 
881.112h    Consistency  with  plans. 
881.1121     Local  government  comment. 
881.112J      Other  site  related  reviews. 

AuTHOBrrr:  (Sec.  7(d)  of  the  Department 
of  Housing  and  TTrban  Development  Act.  42 
U.S.C.  3535(d)). 

§  881.112      Site  and  neighborhood  stand- 
ards. 

Sites  proposed  for  use  for  housing  pur- 
suant to  this  Part  must  be  approved  by 
HUD  as  meeting  the  standards  set  forth 
in  any  other  Part  to  §  881.112  of  this  Part 
shall  include  reference  to  §§  880.112 
through  880.1 12 j  of  this  chapter. 

§  881.112a      Requirements  as  to  size,  ter- 
rain and  utilities. 

The  site  must  be  adequate  in  size,  ex- 
posure and  contour  to  accommodate  the 
number  and  t5T>e  of  imlts  proposed;  and 
adequate  utilities  (water,  sewer,  gas,  smd 
electricity)  and  adequate  paved  streets 
shall  be  available  to  service  the  site. 

§  881.112b      Equal    housing   opportunity 
requirements. 

The  site  and  neighborhood  must  be 
suitable  from  the  standpoint  of  facilitat- 
ing and  furthering  full  compliance  with 
the  applicable  provisions  of  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d  et  seq.).  Title  Vm  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3604- 
3619).  Executive  Order  11063  (42  U.S.C. 
1982  note) ,  The  Housing  and  Community 
Development  Act  of  1974  (see  particu- 
larly 42  U.S.C.  5301-5309),  and  HUD 
regulations  issued  pursuant  thereto. 

(a)  Determination  of  minority  con- 
centration. In  furtherance  of  the  objec- 
tives of  the  foregoing  statutes  and  Exec- 
utive Order  HUD  shall  determine: 

(1)  Whether  the  site  is  in  an  area  of 
minority  concentration.  In  making  such 
determination,  the  area  to  be  considered 
shall  be  the  census  tract  in  which  the  site 
is  located  or  such  other  area  for  which 
reliable  data  as  to  racial  composition  is 
available  and  which  HUD  determines, 
on  the  basis  of  fimctional  considerations 
(i.e..  location  of  neighborhood  facilities 
such  as  schools,  shopping  centers, 
churches,  etc.)  to  be  more  appropriate. 
An  area  shall  be  determined  to  be  an 
area  of  minority  concentration  if  mi- 
nority residents  constitute  (i)  more  than 
40  percent  of  the  residents  of  the  area 
or  (ii)  a  significantly  greater  propor- 
tion of  the  residents  of  the  area  than  the 
proportion  of  minority  residents  of  the 
locality  as  a  whole. 

(2)  Whether  the  site  is  in  a  racially 
mixed  area.  An  area,  as  determined  pur- 
suant to  paragraph  (a)(1)  of  this  sec- 
tion, shall  be  determined  to  be  a  racially 
mixed  area  if  it  contains  both  minority 
and  non-minority  residents  and  minori- 
ty residents  constitute  a  significant  per- 
cent but  less  than  40  percent  of  the  total 
residents  of  the  area. 

(3)  Whether  the  site  is  in  an  area  of 
undue  concentration  of  federallv-assist- 
ed  housing.  The  area,  as  determined  piu:- 


Buant  to  paragraph  (a)  (1)  of  this  aec- 
ticm.  Shan  be  determined  to  be  an  area 
of  ondue  o(»eeQtratl«B  of  fedenDr-M- 
Blsted  housing  if  a  substasttal  ■iiiid>er  of 
the  housing  units  in  die  area  (genenltf 
over  40  percent)  conalBt  of  hevslnv  (i> 
ctmstructed,  rehabilitated,  purchased,  or 
leased  (inclusive  of  xmfiB  leiiaed  imder 
the  Section  8  Existing  Hoasbig  Program 
(24  CFR  Psurt  882)}  under  the  VS. 
Housing  Act  of  1937  (42  UJB.C.  1437f>, 
Sections  221(d)  (3)  BMIR,  23S  or  230  of 
the  National  Housing  Act  (13  JJB.C 
1715L(d)(3).  1715Z  and  ITlSa-l).  Sec- 
tion 101  of  the  Housing  and  Urban  De- 
velopment Act  of  1965  (12  UJS.C.  1701s). 
or  sectl(xi  515  of  the  Houalng  Act  of  1M9 
(42  UJS.C.  1485)  and  (11)  Intended  for 
occupancy  by  other  than  elderly  house- 
r  holds. 

(b)  Vnacceptdbility  if  rmtio  o/  miaori- 
ty  residents  wottld  be  increased  aignifl- 
eantly.  A  site  in  a  raciidly  mixed  area 
shall  not  be  approved  if  the  proposed 
project  would  result  in  a  significant  and 
rapid  increase  in  the  proportion  of  mi- 
nority to  non-minority  residents  in  the 
area  causing  it  to  become  an  area  of 
minority  concentration  in  which  minori- 
ty residents  would  constitute  more  than 
40  percent  of  the  residents  of  the  area. 

(c)  Unacceptdbility  due  to  dispropor- 
tionate concentration  of  minority  stu- 
dents in  public  sctiools.  A  site  in  a  ra- 
cially mixed  area  or  area  of  minority 
concentration  shall  not  be  aK>roved  if 
the  proposed  project  would  distort  a  vol- 
tmtary  or  court-imposed  plan  adopted  by 
the  school  system  or  locality  to  assure 
equality  of  educational  opportunity  in 
the  public  schools,  by  causing  a  signifi- 
cant and  disproportionate  concentration 
of  the  locality's  minority  students  In  one 
or  more  of  the  public  schools  serving  the 
site. 

(d)  Approtxil  of  site  in  an  area  of  mi- 
nority concentration.  A  site  located  in  an 
area  of  minority  ooncentraticm  shall  not 
be  approved  unless  one  of  the  following 
determinations  is  made. 

(I)  Sufficient  and  comparable  oppor- 
tunities for  assisted  housing  are  aoaU- 
able  outside  area  of  minority  concentra- 
tion. (1)  Housing  in  the  Jurisdiction  of 
the  unit  of  general  local  government  (or 
such  wider  area  as  may  be  covered  by  an 
areawide  housing  oiTportunlty  plan),  or 
rehabilitated  under  one  or  more  of  the 
statutory  authorities  cited  in  paragraph 
(a)  (3)  of  this  section,  is  located  in  areas 
which  are  not  areas  of  minority  concen- 
tration.  Such  housing  must  be  compara- 
ble to  tenure  (owner,  renter) ,  size  (bed- 
room distribution),  and  number  of  as- 
sisted units  to  the  tenure.  d2e  and  num- 
ber of  assisted  imits  located  in  areas  of 
minority  concentration;  and  must  have 
units  presently  available  or  scheduled  to 
be  available  within  a  waiting  period  of 
not  more  than  twelve  months  in  a  nimi- 
ber  and  type  approximating  the  number 
and  type  of  imlts  proposed  to  be  reha- 
bilitated at  the  site  in  question. 

(II)  Housing  to  be  constructed  or  re- 
habilitated under  any  oS  the  statutory 
provisions  cited  in  paragraph  (a)  (3)  of 
this  section  has  been  approved  for  de- 
velopment (e.g.,  fund  reservation)  wlth- 


PROPOSED  RULfS 

in  the  juriBdktkxi  oi  ttie  tmit  of  general 
local  government  (or  tach  wider  area  as 
may  be  cofeted  by  an  areawide  housing 
epportimltr  i^an)  in  areas  whlefa  are  not 
areas  of  mlmi Ity  c(x>eeuiraLkai.  TlM 
pioiNJsedteuBie,  stae  andnmlxr  of  sncb 
imltB  must  approximate  tte  pmwaed 
tenure,  stse  and  number  of  vnlta  to  be 
rehabflftated  at  the  site  in  gpestton  and 
must  be  schednled  to  be  avafiatale  for 
occupancy  within  twelve  months  of  the 
anticipated  completion  of  the  proposed 
piujcct;  or 

(2)  There  are  no  sites  ndtich  are  aoofi- 
mble  or  which  feasQtly  can  be  made  aaatl- 
aUe  for  housing  retiabttituted  pvrswamt 
to  this  Part  within  the  jMrtadicaon  of  the 
unit  of  general  locaZ  govermment  te  areas 
wihich  are  not  areas  of  mtTurity  eameen- 
trmUon,  Zoning  and  other  land  use  con- 
troia  Intended  to  avoid  Incompatible  land 
uses  or  to  prevent  unwarranted  develop- 
ment of  the  land  before  supporting  fa- 
cilities are  available  or  to  implement 
similar  legitimate  land -use  policies  are 
acceptable  reasons  for  the  unavailability 
of  sites.  However,  sites  shall  not  be  con- 
sidered imavallable  if  their  unavailability 
is  the  result  of  discriminatory  zoning  or 
other  discriminatory  practices;  or 

(3)  The  site  is  an  integral  part  of  an 
overall  local  strategy  for  the  preserva- 
tion of  revitaJization  of  the  immediate 
neighborhood.  This  exception  is  appllca- 
bly  only  wti^n  the  overall  level  of  hous- 
ing assistance  available  to  the  locality 
makes  impractical  satisfaction  of  the  re- 
quirements of  paragn^^  (dX(l)(il)  of 
this  section  and  the  local  government's 
preservation  piDgram.  In  seeking  this 
exemption,  a  unit  of  general  local  gov- 
ernment must  explain  its  overall  pres- 
ervation strategy;  descrfiM  the  concen- 
trated efforts  and  expenditure  of  funds 
being  undertaken  to  improve  the  neigh- 
borhood; demonstrate  Its  contlnutng 
commitment  to  the  renewal,  revitallza- 
tion  or  preservation  of  the  area  throng 
siKdi  activities  as  urban  renewal,  the 
federal  urban  homesteadlng  program, 
concentrated  expenditures  of  commu- 
nity development  block  grant  funds,  or 
similarly  focused  neighboihood  improve- 
ment programs;  and  indicate  how  its 
program  Is  likely  to  achieve  long-term 
economic  vlablUty  and  increased  racial 
or  economic  integration  for  the  neigh- 
borhood in  which  the  site  is  located. 

(e)  Approval  of  site  is  likely  to  tm- 
prove  quality  of  area.  A  site  m  an  area 
of  minority  concentration  or  in  an  area 
of  undue  concentration  of  housing  con- 
structed or  rehabilitated  under  the  stat- 
utory provisions  cited  in  Par,  (a)  (3) 
shall  not  be  approved  unless-HUD  deter- 
mines that  the  approval  of  the  site  win 
be  lik^  to  improve  rather  than  impair 
the  idiysical  and  social  quality  of  the 
area  in  which  the  site  is  located. 

§  881.112c      Elnvironmental  require- 

ments. 

The  site  must  be  free  from  adverse 
environmental  conditions,  natural  or 
man-made,  such  as  instability,  septic 
tank  failures,  sewage  hazards,  earth- 
quake faults,  mudsUdes,  harmful  air  poi- 
lution,  smoke  or  dust,  excessive  noise  or 
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vfbratlon,  heavy  vehicular  or  aiixraft 
traffic,  rodent  or  vermin  infestation,  or 
fire  or  exploskm  hazards,  or  such  con- 
dttloos  must  be  eliminated,  substantially 
mltlgatud  or  conccted  by  the  oomple- 
tkn  date  of  the  project  The  neighbor- 
hood mnit  not  be  (me  which  Is  seriously 
detrimental  te  the  health  or  well  being 
of  the  project  reddoits  or  in  which  other 
andeslrabie  elwnenta  predominate,  such 
as  a  dangerotaly  high  crime  rate,  imless  \ 
there  is  activ^  In  progress  a  concerted 
program  to  remedy  these  problems. 

§  881.112d      Acee«6ibiIilT    to    communitv 
facilities. 

The  hoiKlng  m\ist  be  accessible  to 
social  recreatlcmal  educational,  com- 
mercial and  health  facilities  and  services 
that  are  at  least  equivalent  to  those  typi- 
cally found  in  neighborhoods  consisting 
largely  of  unsubsldized  standard  hous- 
ing or  similar  market  rents.  Housing  for 
the  elderly  must  be  accessible  to  public 
or  similar  transportation  facilities,  other 
than  dependence  on  the  private  automo- 
bile ownership  of  project  residents,  and 
also  must  be  reasonably  accessible  to 
basic  commercial  and  medical  services. 

§88I.112e     Accessibility  to  emplornient 
opportunities. 

Travel  time  and  cost  via  public  trans- 
portation or  private  autwnoblle,  f  nxn  the 
neighborhood  to  places  of  employment 
providing  a  range  of  jobs  for  lower-in- 
come workers,  must  not  be  excessive. 
While  elderly  housing  should  not  be  iso- 
lated from  employment  opportimlties. 
appllcatl(xi  of  this  standard  to  a  pro- 
posed site  for  elderly  persons  shall  take 
Into  account  the  more  limited  employ- 
ment opportunity  needs  of  elderly  per- 
sons. 

S  881.1121      CtHiipliance    with    relocation 
requirements. 

The  project  may  not  be  rdiabiUtated 
on  a  site  which  has  occupants  unless  ap- 
plicable relocation  requirements  are  met 

§  881.112c     Sites  in  flood  sones. 

The  project  to  be  rehabmtated  may 
not  be  located  to  an  area  that  has  been 
Identified  by  HUD  as  having  qiecial 
flood  hazards  and  to  which  the  sale  of 
flood  insurance  has  been  made  available 
under  the  National  Flood  Znsiu^aiice  Act 
of  1968  (42  UJB.C.  4001-4027)  unless  the 
project  is  covered  by  flood  Insurance  as 
required  by  the  Flood  Disaster  Protection 
Act  of  1973  (42  UJB.C.  4101-4128)  and  it 
meets  any  relevant  HUD  standards  and 
local  requirements. 

§  881.112h     Consistency  with  plans. 

The  site  shaD  comply  with  any  appli- 
cable ccmdltlcms  to  the  Local  Housing 
Assistance  Plan  aiH>roved  by  HUD,  any 
applicable  areawide  housing  aUocatlon 
plan  and/or  any  applicable  Development 
Plan  for  a  new  community  approved  un- 
der Title  vn  of  the  Housing  and  Urban 
Developm«it  Act  of  1970  (42  UJB.C.  4501- 
4532 ),  or  Title  IV  of  the  Housing  and  Ur- 
ban Development  Act  of  1908  (42  UJS.C. 
3901-3914).  Where  the  unit  of  general 
local  government  is  a  partlcipaUng  jur- 
isdiction to  an  areawide  housing  oppor- 
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tunity  plan,  pursuant  to  24  CPR  886.301, 
the  site  shall  be  consistent  with  the  plan. 

§  881.112!     Local  government  comment. 

Approval  of  a  site  as  meeting  the  re- 
quirements of  S§  880.112  through  880.- 
112J  shall  take  into  account  the  views  of 
the  Chief  Executive  OfiQcer  of  the  imlt  of 
genera!  local  government  in  connection 
with  its  review  of  the  project  pursuant  to 
Section  213  of  the  Housing  and  Com- 
munity Development  Act  of  1974  (42 
U.S.C.  1439)  and  24  CFR  Part  891.  The 
views  and  recommendations  of  the  Chief 
Executive  Officer  of  the  luiit  of  general 
local  government  in  whose  jurisdiction 
the  site  Is  located,  together  with  any 
factual  evidence  he  submits  in  support 
of  his  recommendations,  shall  be  care- 
fully considered  in  making  the  determi- 
nations required  under  5§  880.112b  and 
880.112h. 


§  881.1 12j      Other  site  related  reviews. 

Approval  by  HUD  of  a  site  as  meeting 
the  standards  set  forth  in  §§  880.112 
through  880.1121  shall  not  substitute  for 
or  imply  HUD  review  and  approval  of 
the  site  as  meeting  requirements  with  re- 
spect to  the  National  Environmental  Pol- 
icy Act  of  1969  (42  U.S.C.  4321-4347) ,  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470-470n),  or  other  re- 
lated statutes  or  Executive  Orders,  or 
other  requirements  of  this  Part. 

(Section  7(d)  of  the  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C.  3535 
(d)). 

Issued  at  Washington,  D.C.  January 
12, 1977. 

Carla  A.  Hills, 
Secretary  of  Housing 
and  Urban  Development. 
[FR  Doc. 77-2084  Filed  1-21-77; 8: 45  am] 
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Title  3— The  President 

PROCLAMATION  4481 

^ 

American  Heart  Month,  1977 

By  the  President  of  the  United  States  of  Ameriea 
A  Proclamation 

For  over  three  decades,  diseases  of  the  heart  and  blood  vessels  have  constituted 
one  of  our  Nation's  most  serious  health  problems.  Cardiovascular  diseases  affect 
more  than  29  million  Americans,  especially  amcmg  the  elderly,  and  are  the  direct 
cause  of  more  than  half  of  all  deaths  occurring  each  year  in  the  United  States.  While 
their  economic  toll  in  tenns  of  lost  wages,  productivity,  and  cost  of  medical  care 
can  be  estimated  at  nearly  $44  billion  annually,  the  toll  in  terms  of  human  suffering 
can  never  be  measured. 

America's  continuing  detennination  to  meet  any  challenge  to  the  well-being  of 
its  people  is  illustrated  by  the  dedication  that  has  characterized  its  efforts  to  control 
these  disorders.  Sustained  research  and  clinical  advances  since  1950  have  contributed 
substantially  to  declining  mortality  rates  for  stroke,  rheumatic  fever,  coronary  and 
congenital  heart  disease,  and  hypertension.  Our  investment  in  research,  public  and 
professional  education,  and  community  service  activities  has  been  rewarded.  In  that 
same  time,  the  mortality  rate  in  the  United  States  from  all  heart  and  blood  ve»el 
diseases  has  declined  by  30  percent  In  1975,  deaths  in  this  country  from  major 
cardiovascular  diseases  dropped  below  one  million  for  the  first  time  since  1967. 

•  This  multi-faceted  assault  on  heart  and  blood  vessel  diseases  has  been  led  by  the 
National  Heart,  Lung,  and  Blood  Institute,  a  federal  agency,  and  by  the  American 
Heart  Association,  a  private  health  organization  funded  through  contributions  from 
citizens  across  the  country.  Their  successful  efforts  illustrate  what  can  be  achieved 
yfhexi  public  and  private  institutions — and  the  American  people  as  well — join  forces 
against  a  common  threat. 

In  recognition  of  the  necessity  for  constant  vigilaijce  against  the  ravages  of 
cardiovascular  disease,  and  to  encourage  still  greater  efforts  to  ccanbat  its  threat  to  the 
Nation's  health,  the  Congress,  by  joint  resolution  approved  December  30,  1963  (77 
Stat.  843;  36  U.S.C.  169b)  has  requested  the  President  to  issue  annually  a  proclama- 
tion designating  February  as  American  Heart  Month. 

NOW,  THEREFORE,  I,  GERALD  R.  FORD,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  February,  1977,  as  American  Heart 
Month.  I  invite  the  Governors  of  the  States,  the  Commonwealth  of  Puerto  Rico,  the 
ofHcials  of  other  areas  subject  to  the  jurisdiction  of  the  United  States,  and  the 
American  people,  to  join  with  me  in  reaffirming  our  commitment  to  resolving  the 
nationwide  problem  of  cardiovascular  disease. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  seventy-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  first 
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Frodamaition  4482  •  January  19,  1977 

Import  UmRation  oa  Dried  Milk  Mixtures 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

ImjX)rt  quota  limitations  have  been  imposed  on  certain  dair\-  products,  including 
dried  milk,  pursuant  to  the  provisions  of  Section  22  of  the  AgriculturjJ  Adjustment 
Act,  as  amended  (7  U.S.G.  624) .  Those  limitations  are  set  forth  in  Part  3  of  the  Ap- 
pendix to  the  Tariff  Schedules  of  the  United  States,  which  schedules  are  hereinafter 
referred  to  as  TSUS,  \mder  items  950.01,  950.02,  and  950.03,  and  relate  to  products 
classified  for  tariflF  purposes  under  items  115.45.  115.50,  115.55.  115.60.  and  118.05 
of  Schedule  1  of  the  TSUS. 

The  Secretar\-  of  Agriculture  advised  me  that  he  had  reason  to  believe  that  dried 
milk,  containing  not  o\'er  5.5  percent  butterfat  by  weight,  mixed  with  other  ingredients 
(hereinafter  referred  to  as  dried  milk  mixtures)  and  thus  claffiiiied  for  tariff  purposes 
under  items  of  the  TSUS  other  than  the  items  referenced  abo\e,  are  being,  or  arc 
practically  certain  to  be,  imported  under  such  conditions  and  in  such  quantities  as  to 
render  or  tend  to  render  ineffective,  or  materially  interfere  with,  tlie  price  support 
program  now  conducted  by  the  Department  of  Agriculture  for  milk,  or  to  reduce  sub- 
stantially the  amovmt  of  products  processed  in  the  United  States  from  domestic  milk. 

The  Secretary-  of  Agriculture  also  recommended  that  there  be  an  increase  in 
the  monetary  limitation  in  headnote  2(b)  of  Part  3  of  the  Appendix  to  the  TSUS, 
which  makes  the  quota  restrictions  provided  for  in  Part  3  inapplicable  to  articles 
(eaecept  cotton  and  cotton  waste)  with  an  a^regate  value  of  not  over  $10  in  any  ship- 
ment, if  imported  as  samples  for  taking  orders,  for  the  personal  use  of  the  importer, 
or  for  research. 

The  Secretary  of  Agriculture  further  determined  and  reported  to  me  that  a 
condition  existed  with  re^)ect  to  dried  milk  mixtures  which  required  emergency 
treatment  and,  as  a  result.  Presidential  Proclamation  Na  4423  of  March  26,  1976, 
was  issued  placing  impcrt  restrictions  upon  certain  dried  nulk  mixtures  without 
awaiting  the  recommendations  of  the  United  States  International  Trade  Commission, 
hereinafter  referred  to  as  Ae  CommissicMi,  such  restrictions  to  continue  in  effect  pend- 
ing the  report  and  recommendations  of  the  Commi.ssion  and  action  thereon  by  the 
President. 

Under  the  authority  of  said  Section  22,  I  requested  the  Commission  to  make  an 
investigation  witli  respect  to  these  matters.  The  Commission  has  made  its  investigation 
and  has  reported  to  me  its  findings  and  recomincndations. 

On  the  basis  of  the  infonnntion  submitted  to  me,  I  find  and  declare  that : 

(a)  The  dried  milk  niixtures,  upon  which  a  limitation  is  hereinafter  imposed, 
are  being  imported  or  are  practically  certain  to  be  imported  into  the  United  States 
under  such  conditions  and  in  such  quantities  as  to  render  or  tend  to  render  inefTective, 
or  materially  Interfere  with,  the  price  support  program  now  conducted  by  the  Depart- 
ment of  Agriculture  for  milk,  or  to  reduce  substantially  the  amount  of  products  proc- 
essed in  the  United  States  from  domestic  milk: 
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(b)  for  the  purpose  of  the  first  proviso  of  Section  22(b)  erf  the  Agricultural 
Adjustment  Act,  as  amended,  there  is  no  representative  period  for  imports  of  the 
said  dried  milk  mixtures;  | 

(c)  the  imposition  of  the  import  limitation  hereinafter  proclaimed  is  necessary  in 
order  that  tlie  entry,  or  withdrawal  from  warehouse,  for  consumption  of  such  dried 
milk  mixtures  will  not  render  or  tend  to  render  ineffective  or  materially  interfere  with, 
the  price  supjX)rt  program  now  conducted  by  the  Department  of  Agriculture  for  milk, 
or  reduce  substantially  the  amount  of  products  processed  in  the  United  States  from 
domestic  milk;  and 


die 


(d)  the  monetary  limitation  In  headnote  2(b)  of  Part  3  of  the  Appendix  to  the 
TSUS,  which  makes  the  quota  restrictions  provided  for  in  Part  3  inapplicable  to  arti- 
cles (except  cotton  and  cotton  waste)  with  an  aggregate  value  of  $10  in\any  shipment. 
If  imported  as  samples  for  taking  orders,  for  the  personal  use  of  the  importer,  or  for 
research,  should  be  Increased  to  $25  and  that  such  increase  will  not  result  in  imports 
which  will  tend  to  render  InefTective,  or  materially  interfere  with,  any  price  support 
program  now  conducted  by  the  Department  of  Agriculture,  or  to  reduce  substantially 
the  amount  of  any  product  processed  in  the  United  States  from  any  agricultural  com- 
modity or  product  thereof  \s  ith  respect  to  any  price  support  program  which  is  being 
undertaken. 

NOW,  THEREFORE,  I,  GERALD  R.  FORD,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  Section  22  of  the  Agricultural 
Adjustment  Act,  as  amended,  and  Section  604  of  the  Trade  Act  of  1974  (88  Stat.  2073, 
1 9  U.S.C.  2483 ) ,  do  hereby  proclaim  as  follows :  I  • 

1.  Item  950.19  of  Part  3  of  the  Apix-ndlx  to  the  TarifT  Schedules  of  the  United 
States  Is  amended  to  read  as  follows: 


I 


Quota 
Quantity 


930.19 


Articles 

Dried  milk  (described  in  items  115.45,  115.50,  115.55,  and  118.05)  which  None 
contains  not  over  5.5  percent  by  weight  of  butterfat  and  which  is  mixed  with 
other  ingrediraits,  including  but  not  limited  to  sugjw,  if  such  mixtures  contain 
over  16  percent  milk  solids  by  weight,  are  capable  of  being  further  processed 
or  mixed  with  similar  or  other  ingredients  and  are  not  prepared  for  marketing 
to  the  retail  consumers  in  the  identical  form  and  package  in  which  imported ; 
•  all  the  foregoing  mixtures  provided  for  in  items  182.98  and  493.16,  except 

articles  within  the  scope  of  other  import  restrictions  provided  for  in  this 
part  •  .  . 

2.  Headnote  2(b)  of  Part  3  of  the  Appendix  to  the  Tariff  Schedules  of  the 
United  States  is  amended  to  read  as  follows :  | 

"(b)  commercial  samples  of  cotton  or  cotton  waste  of  any  oriKin  in  uncompressed  packages 
each  weighing  not  more  than  50  pounds  gross  weight;  and  articles  (except  cotton  and  cotton 
waste)  with  an  aggregate  value  of  not  over  $25  in  any  shipment,  if  imported  as  samples  for  taking 
orders,  for  the  personal  use  of  the  importer,  or  for  research;". 

3.  This  proclamation  shall  be  effective  on  the  third  day  following  the  day  It  Is 
published  in  the  Federal  Register.  | 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  liand  this  nineteenth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  seventy-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  first. 


^r*t/ ^.   ^^ 
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By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  (rf  the 
United  States  of  America,  including  the  Anus  Export  Gontrd  Act,  as  amended  (22 
UJS.C.  2751  et  seq,),  and  Section  301  jof  Title  3  of  the  United  States  Code,  and  as 
President  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows : 

Section  1.  Delegation  of  Functions.  The  following  functions  conferred  upon  the 
President  by  the  Arms  Export  Control  Act  (22  U.S.C.  2751  et  srq.),  hereinafter 
referred  to  as  the  Act,  are  delegated  as  follows : 

(a)  Those  under  Secticm  3  of  the  Act,  with  the  exception  of  subsections  (a)  ( 1 ) , 
(b),  (c)  (3)  and  (c)  (4),  to  the  Secretary  of  State:  Frovidei,  That  the  Secretary  of 
State,  m  the  implementation  c4  the  functions  delegated  to  him  mider  Sections  3  (a) 
and  (d)  of  the  Act,  is  authorized  to  find,  in  the  case  of  a  proposed  transfer  of  a 
defense  article  at  related  training  or  other  defense  service  by  a  foreign  coimtry  or  inter- 
national organization  not  otherwise  eligible  under  Section  3  (a)  ( 1 )  of  the  Act,  whether 
the  proposed  transfer  will  strengthen  the  security  of  the  United  States  and  promote 
world  peace. 

(b)  Those  imder  Section  5  to  the  Secretary  of  State. 

(c)  Those  under  Section  21  of  the  Act,  with  the  exception  of  the  last  sentence 
ci  subsection  (d)  and  all  of  subsection  (h),  to  tfic  Secretary  of  Defense. 

(d)  Those  under  Section  22(a)  of  the  Act  to  the  Secretary  of  Defense. 

(e)  Those  imder  Section  23  of  the  Act,  with  the  exception  of  the  fuiKtion  of 
certifying  a  rate  of  interest  to  the  Congress  as  provide  by  paragraph  (2)  d  that 
Section,  to  the  Secretary  of  Defense. 

(f)  Those  under  Section  24  of  the  Act  to  the  Secretary  of  Defense. 

Xg)  Those  imder  Section  25  <rf  the  Act  to  the  Secretary  of  State.  The  Secretary 
of  Defense  and  the  Director  of  the  Arms  Control  and  Disarmament  Agency,  within 
their  respective  areas  of  responsibility,  shall  assist  the  Secretary  of  State  in  the  prepara- 
tion of  materials  for  presentation  to  the  Congress  tinder  that  Section. 

'(h)  Those  under  Section  34  of  the  Act  to  the  Secretary  of  State.  To  the  extent 
the  standards  smd  criteria  for  cretfit  and  guaranty  transactions  ju*  based  upon  national 
Kcttrhy  and  financial  poGcies,  Ac  Secretary  of  State  Aall  obtain  the  prior  concurrence 
of  the  Secretary  of  Defense  and  the  Secretary  of  the  Treastffy,  respectively. 

(i)  Those  under  Section  35  (a)  of  the  Act  to  the  Secretary  of  State. 

'(j)  Tiiose  under  Sections  36(a)  and  36(b)(1)  of  the  Act,  except  with  respect 
to  the  certification  of  an  emergency  as  provided  by  subsection  '(b)  (1 ),  to  the  Secretary 
of  Defense.  The  Secretary  of  Defense,  in  the  implementation  of  the  functions  delegated 
to  him  under  Sections  36(a)  and  (b)  (1)  shall  consult  with  the  Secretary  of  State, 
who  shall,  with  respect  to  matters  related  to  subparagraphs  (D)  and  (I)  of  Section 
36(b)  (1),  consult  with  the  Director  of  the  Arms  Control  and  Disarmament  Agency. 
With  respect  to  those  functiorw  under  Sections  36(a)  (5)  and  (6),  the  Secretary  of 
Defense  shall  consult  with  the  Director  of  the  Office  of  Management  and  Budget, 
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(k)   Those  under  Sections  36  (c)  and  (d)  of  the  Act  to  the  Secretary  of  State. 
(1)   Those  under  Section  38  of  the  Act : 


tfie 


(1)  to  the  Secretary  of  State,  except  as  otherwise  provided  in  this  subsection. 
Designations,  including  changes  in  designations,  by  the  Secretary  of  State  of  items  or 
categories  of  items  which  shall  be  considered  as  defense  articles  and  defense  services 
subject  to  export  control  under  Section  38  shall  have  the  concurrence  of  the  Secretary 
of  Defense ;  : 


(2)  to  the  Secretary  of  the  Treasury,  to  the  extent  they  relate  to  the  control  of 
the  import  of  defense  articles  and  defense  services.  In  carrying  out  such  functions,  the 
Secretary  of  the  Treasury  shall  be  guided  by  the  views  of  the  Secretary  of  State  on 
matters  affecting  world  peace,  and  the  external  security  and  foreign  policy  of  the 
United  States.  Designations  including  changes  in  designations,  by  the  Secretary  of  the 
Treasury  of  items  or  categories  of  items  which  shall  be  considered  as  defense  articles 
and  defense  services  subject  to  import  control  under  Section  38  of  the  Act  shall  have 
the  concurrence  of  the  Secretary  of  State  and  the  Secretary  of  Defense ; 

(3)  to  the  Secretary  of  Commerce,  to  carry  out  on  behalf  of  the  Secretary  of 
State,  to  the  extent  such  functions  involve  Section  38(e)  of  the  Act  and  are  agreed  to 
by  the  Secretary  of  State  and  the  Secretary  of  Commerce.  | 

(m)  Those  under  Section  39(b)  of  the  Act  to  the  Secretary  of  State.  In  carrying 
out  such  functions,  the  Secretary  of  State  shall  consult  with  the  Secretary  of  Defense 
-as  may  be  necessary  to  avoid  interference  in  the  application  of  Department  of  Defense 
regulations  to  sales  made  under  Section  22  of  the  Act, 

(n)   Those  under  Sections  42  (c)  and  (f )  of  the  Act  to  the  Secretary  of  Defense. 

Sec.  2.  Coordination,  (a)  In  addition  to  the  specific  provisions  of  Section  1  of 
this  Order,  the  Secretary  of  State  and  the  Secretary  of  Defense,  in  carrying  out  the 
functions  delegated  to  them  under  this  Order,  shall  consult  v^th  each  other  and  with 
the  heads  of  other  departments  and  agencies,  including  the  Secretary  of  the  Treasury, 
the  Administrator  of  the  Agency  for  International  Development,  and  the  Director  of 
the  Arms  Control  and  Disarmament  Agency,  on  matters  pertaining  to  their  respon- 
sibilities. 

(b)  In  accordance  with  Section  2(b)  of  the  Act  and  under  the  directions  of 
the  President,  the  Secretary  of  State,  taking  into  account  other  United  States  activi- 
ties abroad,  shall  be  responsible  for  the  continuous  supervision  and  general  direction 
of  sales  and  exports  under  the  Act,  including  but  not  limited  to,  the  negotiation,  con- 
clusion, and  termination  of  international  agreements,  and  determining  whether  there 
shall  be  a  sale  to  a  country  and  the  amount  thereof,  and  whether  there  shall  be 
delivery  or  other  performance  under  such  sale  or  expjort,  to  the  end  that  sales  and  ex- 
ports are  integrated  with  other  United  States  activities  and  the  foreign  policy  of 
the  United  States  is  best  served  thereby.  i 

SEa  3.  Allocation  of  Funds.  Fuinds  appropriated  to  the  President  for  carrying 
out  the  Act  shall  be  deemed  to  be  allocated  to  the  Secretary  of  Defense  without  any 
further  action  of  the  President. 
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Sea  4.  Revocation.  Executive  Order  No.  11501,  as  amended,  is  revoked;  except 
that,  to  the  extent  consistent  with  this  Order,  all  determinations,  auth<»izations,  reg- 
ulations, nihngs,  certificates,  orders,  directives,  contracts,  agreements,  and  other  ac- 
tions made,  issued,  taken  or  entered  into  under  the  provisions  erf  Executive  Order  No. 
11501,  as  amended,  and  not  revoked,  superseded  ex*  otherwise  made  inapplicable,  shall 
continue  in  full  force  and  effect  until  amended,  modified  or  terminated  by  approjMiate 
authority. 


The  WnrTE  House, 

January  18, 1977. 


Mt*JU  ^.   ^of/ 
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By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of 
the  United  States  of  America,  including  Section  621  of  the  Foreign  Assistance  Act  of 
1961,  as  amended  (22  U.S.G  2381),  and  Secticm  301  of  Title  3  of  the  United  States 
Code,  and  as  President  of  the  United  States  of  America,  Executive  Order  No.  10973, 
as  amended,  is  hereby  further  amended  as  follows : 

Section  1.  Section  101  is  amended  by  striking  out  "and  (6)"  and  inserting  in 
lieu  thereof  "(6)  sections  413(b)  and  607  of  the  International  Security  Assistance 
and  Arms  Export  Control  Act  of  1976  (90  Stat.  761,  768;  22  U.S.C.  2431,  note  2394a) , 
and  (7)". 

SEa  2.  Section  105  is  revoked  and  the  following  new  section  is  substituted 
therefor: 

"Sec.  105.  Allocation  of  Foreign  Assistance.  In  carrying  out  the  functions  con- 
ferred upon  the  President  by  section  653  of  the  Act,  the  Secretary  of  State  shall  consult 
with  the  Director  of  the  Office  of  Management  and  Budget.". 

Sec.  3.  Subsection  (c)  of  Section  201  is  revoked. 

SEa  4.  Section  202  is  amended  to  read  as  follows:  - 

"Sec  202.  Reports  and  Information.  In  carrying  out  the  functions  under  lec- 
tions 514(e)  and  634(b)  of  the  Act  delegated  to  him  by  section  201  of  this  order, 
the  Secretary  of  Defense  shall  consult  with  the  Secretary  of  State.". 

Sec.  5.  Section  203  is  antended  to  read  as  follows: 

"Sec.  203.  Exclusions  from  DeUgation  to  Secretary  of  Defense.  The  following 
described  functions  conferred  upon  the  President  by  the  Act  are  excluded  from  the 
functions  delegated  by  the  provisions  of  section  201  (a)  of  this  order: 

"(a)  Those  under  section  502(B)  (a)  (3)  of  the  Act,  except  to  the  extent  they 
relate  to  functions  under  the  Act  administered  by  the  Department  of  Defense. 

"(b)  TTiose  under  sections  504(a),  505(a)  relating  to  other  provisions  required 
by  the  President,  and  505  (d) ,  (e) ,  and  (g)  of  the  Act 

"(c)  Those  relating  to  consent  under  sections  505(a)   (1)  and  (4)  of  the  Act 

"(d)  Those  vmder  sections  505(b)  (1),  (2),  and  (3)  of  the  Act  to  the  extent  that 
they  pertain  to  countries  which  agree  to  the  conditions  set  forth  therein, 

"(e)  Those  of  negotiating,  concluding  and  terminating  international  agree- 
ments.". 

Sec.  6.  Section  301  is  amended  to  read  as  follows: 


\ 


t 
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"Sec.  301.  Department  of  the  Treasury,  There  are  delegated  to  the  Secretary 
of  the  Treasury  the  functions  conferred  upon  the  President  by  the  third  sentence  of 
section  102(d)  aa  it  relates  to  international  development  organizations  in  which  the 
United  States  is  represented  by  the  Secretary  erf  the  Treasury,  section  301(e)  (3)  as 
it  relates  to  organizations  referred  to  in  section  301(e)(2),  the  second  sentence  of 
section  612(a),  section  634(f),  and  section  634(g)  of  the  Act  The  Secretary  of  the 
Treasury  shall  continue  to  administer  any  open  special  foreign  country  accounts  estab- 
lished pursuant  to  former  section  514  of  the  Act  as  enacted  by  section  201(f)  of 
Public  Law  92-226  (86  Stat  25)  and  repealed  by  Section  12(b)  (5)  of  Pubfic  Law 
93-189  (87  Stat  722).". 

Sec.  7.  Section  401  is  amended  as  follows: 

(a)  Subsection  (a)  is  amended: 

(1)  by  inserting  "505(c)  "immediately  after  "504(b)";  and 

(2)  by  inserting  "620(x),  620A''  immediately  after  "620(d)";  and 

(3)  by  striking  out  "and  633(b)"  and  inserting  in  lieu  thereof  "633(b),  662(a), 
and  663(b)". 

(b)  Subsection  (c)  is  amended :  *^ 

(1)   by  striking  out  "481"  and  inserting  in  lieu  thereof  "481(a),  504(a)  (6)' 
and  1 


and 


(2)  by  inserting  "505(d)  (2)  (A),  505(d)  (3)"  immediately  after  "505(b)  (4),"; 

I  I 

(3)  by  striking  out  "and  634(c)"  and  inserting  in  lieu  thereof  "634(c),  663(a) 
and  669(b)(1)". 

(c)   Subsection  (d)  (1 )  is  amended  to  read  as  follows: 

"(d)  (1)  Those  under  section  503(a)  which  relate  to  findings:  Provided,  That 
the  Secretary  of  State  in  the  implementation  of  the  functions  delegated  to  him  luider 
section  505(a)  (1),  (a)  (4)  and  (e)  of  the  Act,  is  authorized  to  find,  in  the  case  of  a 
proposed  transfer  of  a  defense  article  or  related  training  or  a  related  defense  service  by 
a  foreign  country  or  international  organization  to  a  foreign  country  or  international 
organization  not  otherwise  eligible  under  section  503(a)  of  the  Act,  whether  the  pro- 
posed transfer  will  strengthen  the  security  of  the  United  States  and  promote  world 
peace.". 


Mt*£/ ^-   ^^ 


Th»  WnrTE  House, 

January  18,  1977. 
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By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of  the 
United  States  of  America,  including  Title  V  and  Section  604  erf  the  Trade  Act  of  1974 
(88  Stat  2066,  19  U.S.G.  2461  et  seq.;  88  Stat  2073,  19  U.S.Q  2483),  and  as 
President  of  the  United  States  of  America,  in  order  to  adjust  the  designation  of  eligible 
articles,  taking  into  account  information  and  advice  received  in  fulfillment  of  t^e 
requirements  of  Sections  503(a)  and  131-134  of  the  Trade  Act  of  1974,  it  is  hereby 
ordered  as  follows: 

Section  1.  In  order  to  subdivide  existing  items  for  purf>oses  of  the  Generalized 
System  erf  Preferences,  the  Tariff  Schedules  of  the  United  States  (TSUS)  are  modi- 
fied as  provided  in  Annex  I,  attached  hereto  and  made  a  part  hereof. 

Sec.  2.  Annex  II  of  Executive  Order  No.  11888  of  November  24,  1975,  as 
amended,  is  further  amended  as  provided  in  Annex  II,  attached  hereto  and  made  a 
part  hereof.  [ 

SEa  3.  Annex  III  of  Executive  Order  No.  1 1 888,  as  amended,  is  further  amended 
as  provided  in  Annex  III  attached  hereto  and  made  a  part  hereof. 

Sec.  4.  General  Headnote  3(c)  (iii)  of  the  TSUS,  as  amended,  is  further  amended 
as  provided  in  Annex  IV,  attached  hereto  and  made  a  part  hereof. 

SEa  5.  The  amendments  made  by  this  Order  shall  be  efTective  with  respect  to 
articles  both:  (1)  imported  on  or  after  January  1,  1976,  and  (2)  entered  for  con- 
sumption, or  withdrawn  from  warehouse  for  consumption,  on  or  after  March  1,  1977. 


^ttJU^.  ^W 


Ths  WnrrE  House, 

January  19,  1977. 
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GENERAL  MODIFICATIONS  OF  THE  TARIFF  SCHEDULES  OF  THE 

UNITED  STATES 

NOTES: 

1:  Bracketed  matter  ii  included  to  assist  in  the  understanding  of  ptroclaimed  modifications; 

2.  The  following  items,  vMth  or  without  preceding  superior  dcjcripticMit,  lupeisede  matter  now 
in  the  Tariff  Schedules  tk  the  United  States  (TSUSj.  Tne  items  ana  superior  dcscripdons  are  set 
forth  in  columnar  form  and  material  in  such  columns  is  inserted  in  the  columns  oi  the  TSUS  desig- 
nated "Item".  "Articles",  "Rates  of  Duty  1",  and  "Rates  of  Duty  2",  respectivclyi 

Subject  to  the  above  notes  the  TSUS  is  modified  as  fcdlows : 

1:  Item  121.57  is  superseded  by: 

[Leather,  in  the  rough,  partly  finished,  or  finished :] 
[Other:] 

[Other:] 

[Not  fancy:] 

"121.55  Buffalo 5%  ad  valj 

121.58  Other 5%  «d  vaU 

2;  Item  135.40  is  superseded  by: 

[Vegetables,  fresh,  chilled,  or  frozen  t  i  : :]  j 

"Carrots:  ! 

135.41  Under  4  inches  long 6%  ad  val: 

135.42  Other 6%  ad  val: 

3.  Item  137.85  is  superseded  by: 

[Vegetables,  fresh,  chilled,  or  frozen  ;  :  : :] 
[Other:] 

••137.71  Brussels  sprouts 25%  ad  val 

137.86  Other 25%  ad  \d 

4;  Conforming  change:  Hcadnotc  1  of  subpart  C,  part  12, 
Schedule  1  is  modified  by  substituting  therein 
"168.52"  for  "168.50." 

5.  Item  389.60  is  superseded  by: 

[Articles   not  specially   provided   for,   of  textile 
i  materials :] 

. '  [Other  articles,  not  ornamented :] 

'  [Of  man-made  fibers :] 

"Other: 

Artificial  flowers 


25%  ad  val; 
23%  ad  val.' 


50%  ad  val. 
50%  ad  val.- 


50%  ad  val." 
50%  ad  val; 


389.61 
389.62 


Other. 


25>!  per  lb;  + 
15%  ad  val  J 

25»i  per  lb.  + 
15%  ad  val: 


45^  per  lb;  -f- 
65%  ad  vah 

45f!  per  lb.  + 
65%  ad  val;" 


6.(a)  Item  403.60  is  superseded  by: 

[Cyclic  organic  chemical  products  i  :  ; :] 
"Other: 
403.58                         Ethoxyquin  (1,  2-Dihydro-6^thoxy-2, 
2, 4-trimethylquinoline) 


403.61 


Other \.li 


(b)  Conforming  change:  Headnote  1  of  subpart  B,  part  1, 
Schedule  4  is  modified  by  substituting  therein 
"403.61"  for  "403.60." 

7:  Itenf  403.80  is  superseded  by: 

'■        [All  other  products  :  :  : :] 
"Other: 
403.81  Maleic  anhydride 


1.7^  per  Ibt  +  7(!pcr  lb;  + 

12.5%  ad  val;  40%  ad  val: 

'  H  per  lb.  +  7^  per  lb.  + 

12.5%  ad  val;  40%  ad  vab" 


403.82 


Other. 


8. 


Item  642.10  is  superseded  by: 

[Strands,  ropes,  cables,  and  cordage  :  i  ::] 

[Not  fitted  with  fittings  and  not  made  up  into 
articles:] 

[Not  covered  with  textile  or  other  non- 
metallic  material:] 
[Wire  strand:] 

•642.09  Of  copper 

642.11  Other 


1.7>!perlh;  4- 
12.5%  ad  val; 

\.li  per  lb.  + 
12.5%  ad  val: 


7^  per  lb:  + 
40%  ad  vab 

li  per  lb.  + 
40%  ad  val:' 


ad  val] 
ad  val: 


35%  ad  val; 
35%  ad  valj- 
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ANNEX  II 

Annex  IT  to  Executive  Order  Na  11888,  as  amended  by  Executive  Orders  No*.  11906  and 
11934,  is  amended  by  adding,  in  numerical  sequence,  the  following  TSUS  item  numbers: 


100.73 

121.55 

125.20 

135.60 

389.61 

792.70 

111.10 

125.01 

125.50 

136.10 

403.58~ 

799.00 

111.60 

125.10 

131.80 

136.40 

403.81 

121.35 

125.15 

135.41 

177.40 

642.09 

ANNEX  III 

Annex  III  to  Executive  Order  Na  1 1888,  as  amended  by  Executive  Orders  Nos.  1 1906  and 
11934,  ii  amended  by  adding,  in  numerical  sequence,  the  following  TSUS  item  numbers: 


136.50 


137.71 


140.21 


176.49 


ANNEX  IV 

General  Headnote  S(c)  (10)  of  the  TSUS  as  amended  by  Executive  Orders  No*.  11906  and 
11934,  is  amended  by  adding,  in  numerical  sequence,  the  following  TSUS  item  numben  and 
eountries  set  opposite  these  numbers: 

1 36.50  Lebanon 

137.71  Mexico 

140.21  Mexico 

176.49  Republic    of    China 
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By  virtue  of  the  authority  vested  in  me  by  the  International  Investment  Sur\ey 
Act  of  1976  (90  Stat.  2059,  22  U.S.C.  3101),  and  section  301  of  title  3  of  the  United 
States  Code,  and  as  President  of' the  United  States  of  America,  it  is  hereby  ordered  as 
follows : 

Section  1.  All  the  functions  vested  in  the  President  by  die  International  Invest- 
ment Survey  Act  of  1976  (90  Stat.  2059,  22  U.S.C.  3101),  hereinafter  referred  to  as 
the  Act,  are  hereby  delegated  to  the  Director  of  the  Office  of  Management  and 
Budget,  hereinafter  referred  to  as  the  Director.  The  Director  may,  from  time  to  time, 
designate  other  officers  or  agencies  of  the  Federal  Government  to  p)erform  any  or  all 
of  the  functions  hereby  delegated  to  the  Director,  subject  to  such  instructions,  limita- 
tions, and  directions  as  the  Director  deems  appropriate. 

Sec.  2.  Subject  to  the  pro\  isions  of  section  1  of  this  oi-der,  and  in  the  absence  of 
any  contrar)-  delegation  or  direction  by  the  Director,  the  Secretary  of  the  Treasury-, 
with  respect  to  portfolio  investment,  shall  perform  the  functions  set  forth  in  sections 
4(a)  (1),  (2),  (4)  and  4(c)  of  the  Act. 

Sec.  3.  Subject  to  the  provisions  of  section  1  of  this  order,  and  in  the  absence  of 
any  contrary  delegation  or  direction  by  the  Director,  the  Secretary  of  Commerce,  with 
respect  to  direct  investment,  shall  perform  the  functions  set  forth  in  sections  4(a) 
;(1),  (2),  (4)  and4(b)  of  the  Act. 

Sec.  4.  Subject  to  the  provisions  of  section  1  of  this  order,  and  in  the  absence  of 
any  contrary  delegation  or  direction  by  the  Director,  the  Council  on  International 
Economic  Policy  shall  perform  the  function  of  making  periodic  reports  to  the  Com- 
mittees of  the  Congress  as  set  forth  in  Section  4(a)  (3)  of  the  Act. 


MrM  ^-    ^^ 


The  Wkfte  House, 

January  19, 1977. 
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By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of  the 
United  States  of  America,  including  section  8(a)  of  the  International  In\estment 
Survey  Act  of  1976  (90  StaL  2064,  22  U.S.C.  3107),  and  as  President  of  the  United 
States  of  America,  in  accordance  with  the  pro\-isions  of  the  Federal  Ad\  ison,-  Commit- 
tee Act  (5  U.S.C.  App.  I) ,  it  is  hereby  ordered  as  follows : 

Section  1.  (a)  There  is  hereby  established  the  Presidents  Advisor\-  Board  on  In- 
ternational Investment,  hereinafter  referred  to  as  the  Board,  which  shall  be  composed 
of  not  more  than  fifteen  members  who  shall  be  appointed  by  the  President  Each 
member  shall  ser\-e  for  a  term  limited  to  the  remaining  life  of  the  Board  as  deteimined 
at  the  time  of  appointment,        i 

(b)  The  President  shall  de>i<inatc  a  Chairman  aiid  N'ice  Cihaiinian  from  among 
the  members.  , 

Sec.  2.  (a)  Whenever  requested,  the  Board  shall  ad\ise  the  E\e(.uti\e  Director 
of  the  Council  on  International  Economic  Policy,  hereinafter  referred  to  as  the  Execu- 
tive Director,  the  Director  of  the  Office  of  Management  and  Budget,  and  the  heads 
of  other  agencies,  with  respect  to  matters  relating  to  the  p)erfomiance  of  their  func- 
tions under  the  International  Investment  Sur%ey  Act  of  1976  (90  Stat.  2059,  22 
U.S.C.  3101).  . 

(b)  In  making  its  recommendations,  the  Board  shall  give  due  consideration  to 
the  usefulness  of  data  to  be  collected  as  compared  to  tlie  burden  imposed  on  those  who 
are  to  furnish  the  data. 

Sec.  3.  (a)  The  Executive  Director  shall,  to  the  extent  permitted  by  law.  pro\  ide 
administrative  and  staff  services,  support,  and  facilities  for  the  Board. 

(b)    The  Executive  Director  shall  appoint  an  Executive  Secretary  for  the  Board. 

Sec.  4.  Members  of  the  Board  may  be  compensated  for  their  services  in  accord 
with  5  U.S.C.  3109,  and  may,  to  the  extent  permitted  by  law,  b&  allowed  travel  ex- 
penses, including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  (5  U.S.C.  5702 
and  5703)  for  persons  in  the  goverrmient  ser\-ice  employed  intermittently. 

Sec.  5.  Notwithstanding  the  provisions  of  any  other  Executive  order,  the  func- 
tions of  the  President  under  the  Federal  Advisory  Committee  Act  (5  U.S.C.  App.  I), 
except  that  of  reporting  annually  to  the  Congress,  which  are  applicable  to  the  Board, 
shall  be  performed  by  the  Executive  Director  in  accordance  with  guidelines  and  proce- 
dures established  by  the  Office  of  Management  and  Budget. 

Sec.  6.  The  Board  shall  terminate  on  December  31,  1978,  unless  sooner  extended. 


^CfM  ^.   ^^ 


TiiE  White  House, 

January  19,  1977. 
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Executive  Order  11963 


January  19,  1977 


Delegating  Reporting  Functions  Under  the  Agricultural  Trade  Development 
and  Assistance  Act  of  1954,  as  Amended 


By  virtue  of  the  authority  vested  in  me  by  Section  408  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of  1954,  as  amended  (7  UJ5.C.  1736b),  Section  301 
of  Title  3  of  the  United  States  Code,  and  as  President  of  the  United  States  of  America, 
it  is  hereby  ordered  as  follows : 

Section  1.  Executive  Order  No.  10900,  as  amended,  is  further  amended  by  add- 
ing to  Section  1  thereof  a  new  subsection  (d)  as  follows : 

"(d)  The  Secretary  of  Agriculture,  after  consultation  with  the  Secretary  of 
State,  Secretary  of  the  Treasury,  Administrator  of  the  Agency  for  International 
Development,  Chairman  of  the  Council  of  Economic  Advisers,  Director  of  the  OflSce 
of  Management  and  Budget,  Chairman  of  the  Council  on  International  Ek»nomic 
Policy  and  the  Assistant  to  the  President  for  National  Security  AflFaire,  shall  transmit 
to  the  Congress  all  reports  required  by  Section  408  of  the  Act  (7  U.S.C.  1736b, 
1970ed.,Supp.V).'' 

Sec  2.  Executive  Order  No.  10900,  as  amended,  is  further  amended  by  re- 
voking Section  5  thereof  and  redesignating  Sections  6,  7  and  8  as  Sections  5,  6  and 
7  respectively. 


/&td//1?  ^W 


The  White  House, 

January  19, 1977. 
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By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of  the 
United  States  of  America,  inchiding  Section  301  of  Title  3  of  the  United  States  Code, 
and  as  President  of  the  United  States  of  America  and  Commander-in-Chief  of  the 
Armed  Forces,  in  order  to  provide  for  the  coming  into  force  on  July  15,  1977,  of  the 
Convention  on' the  International  Regulations  for  Preventing  Collisions  at  Sea,  1972 
(Senate  Executive  W,  93d  Cong.,  1st  Sess.),  it  is  hereby  ordered  as  follou-s: 

Section  1.  (a)  With  respect  to  vessels  of  special  construction  or  purpose,  the 
Secretary  of  the  Navy,  for  vessels  of  the  Na\7,  and  the  Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating,  for  all  other  vessels,  shall  detennine  and  certify, 
in  accord  with  Rule  I  of  the  International  Regulations  for  Preventing  Collisions  at 
Sea,  1972,  hereinafter  referred  to  as  the  International  Regulations,  as  to  which  such 
vessek  cannot  comply  fully  with  the  provisions  of  any  of  the  International  Regulations 
with  respect  to  the  number,  positions,  range  or  arc  of  visibility  of  lights  or  shapes,  as 
well  as  to  the  disposition  and  characteristics  of  sound-signalling  appliances,  without 
interfering  with  the  special  function  of  the  vessel. 

(b)  With  respect  to  vessels  for  which  a  certification  is  issued,  the  Secretary  issuing 
the  certification  shall  certify  as  to  such  other  provisions  which  are  the  closest  possible 
compliance  by  that  vessel  with  the  International  Regulations. 

(c)  Notice  of  any  certification  issued  shall  be  published  in  the  Federal  Register. 

Sec.  2.  The  Secretary  of  the  Navy  is  authorized  to  promulgate  special  rules  with 
respect  to  additional  station  or  signal  lights  or  whistle  signals  for  ships  of  war  or  vessels 
proceeding  under  conVoy,  and  the  Secretary  of  the  Department  in  which  the  Coast 
Guard  is  operating  is  authorized,  to  the  extent  permitted  by  law,  including  the  provi- 
sions of  Title  14  of  the  United  States  Code,  to  promulgate  special  rules  with  respect 
to  additional  station  or  signal  lights  for  fishing  vessels  engaged  in  fishing  as  a  fleet  In 
accord  with  Rule  I  of  the  International  Regulations,  the  additional  station  or  signal 
lights  or  whistle  signals  contained  in  the  special  rules  shall  be,  as  far  as  possible,  such 
as  they  cannot  be  mistaken  for  any  light  or  signal  authorized  by  the  International 
Regulations.  Notice  of  such  special  rules  for  fishing  vessels  shall  be  published  in  the 
Federal  Register. 

Sec.  3.  The  Secretary  of  the  Navy,  for  vessels  of  the  Navy,  and  the  Secretary 
of  the  Department  in  which  the  Coast  Guard  is  operating,  for  all  other  vessels,  are 
authorized  to  exempt,  in  accord  with  Rule  38  of  the  International  Regulations,  any 
vessel  or  class  of  vessels,  the  keel  of  which  is  laid,  or  which  is  at  a  corresponding  stage 
erf  construction,  before  July  15,  1977,  from  full  compliance  with  the  International 
Regulations,  provided  that  such  vessel  or  class  of  vessels  complies  with  the  requirements 
of  the  International  Regulations  for  Preventing  Collisions  at  Sea,  1960.  Notice  of  any 
exemption  granted  shall  be  published  in  the  Federal  Register. 
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\  THE  PRESIDENT 

Sec.  4.  The  Secretary  of  the  Department  in  which  the  Coast  Guard  is  operating 
is  authorized,  to  the  extent  permitted  by  law,  to  promulgate  such  rules  and  regulations 
that  are  necessary  to  implement  the  provisions  of  the  Convention  and  International 
Regulations.  He  shall  cause  to  be  published  in  the  Federal  Register  any  implement- 
ing regulations  or  interpretive  rulings  promulgated  pursuant  to  this  Order,  and  shall 
promptly  publish  in  the  Federal  Register  the  full  text  of  the  International 
Regulations. 


^^  ^.   ^W 


The  WnrrE  House,  1 

January  19,  1977.  ' 
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By  virtue  of  the  authority  vested  in  me  as  President  of  the  United  States  of 
America,  and  as  Commander  in  Chief  of  the  Armed  Forces,  it  is  hereby  ordered 

as  follows: 

I. 

Section  1.  There  is  hereby  established  a  Humanitarian  Service  Medal  with 
accompanying  ribbons  and  appurtenances  for  award  by  the  Secretary  of  Defense 
or  the  Secretary  of  Transportation  with  regard  to  the  Coast  Guard  when  not  operating 
as  a  Service  in  the  Navy.  Individuals  eligible  for  the  medal  are  members  of  the  Armed 
Forces  of  the  United  States  (including  Reserve  Components)  who,  subsequent  to 
April  1,  1975,  distingtiished  themselves  by  meritorious  participation  in  a  military  act 
or  operation  of  a  humanitarian  nature.  The  Secretary  of  Defense  and  the  Secretary 
of  Transportation  for  the  Coast  Guard  will  determine  types  of  acts  or  operations  that 
warrant  award  of  the  medal. 

Sec.  2.  The  Humanitarian  Ser\ice  Medal  and  ribbons  and  appurtenances  thereto 
shall  be  of  appropriate  design  approved  by  the  Secretary  of  Defense  and  shall  be 
awarded  by  the  Secretary  of  Defense  and  the  Secretary  of  Transportation  for  the 
Coast  Guard  under  uniform  regulations,  as  prescribed  by  the  Secretary  of  Defense. 
The  regulations  shall  place  the  Humanitarian  Service  Medal  in  an  order  of  precedence 
immediately  after  the  Vietnam  Service  Medal. 

Sec.  3.  No  more  than  one  Humanitarian  Service  Medal  shall  be  awarded  to 
any  one  person,  but  for  each  subsequent  participation  in  a  humanitarian  act  or 
operation  justifying  such  an  award,  a  suitable  device  may  be  awarded  to  be  worn  with 
that  medal  as  prescribed  by  appropriate  regulations  oi  the  Military  Departments. 

Sec.  4.  The  Humanitarian  Service  Medal  or  device  may  be  awarded  post- 
humously, and  when  so  awarded,  may  be  presented  to  such  representative  of  the 
deceased  as  may  be  deemed  appropriate  by  the  Secretary  of  Defease  or  the  Secretary 
of  Transportation. 


/^xZ//^   ^af/ 


Th»  White  House, 

January  19,  1977. 
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FBetM.  liOISTQt,  VOL  4%  NO.   15— MONDAY,  JANUAKY  24,  1977 


I       I 


\ 


THE  PRESIDENT 


4331 


Executive  Order  11966 


January  19,   1977 


Designating  Certain  Public  International  Organizations  Entitled  To  Enjoy 
Certain  Privileges,   Exemptions,  and  Immunities 


By  virtue  of  the  authority  vested  in  me  by  Section  1  of  tlie  International  Organi- 
zations Immunities  Act  (59  Stat.  669,  22  U.S.C.  288),  and  as  Pit-sident  of  the 
United  States  of  America,  having  found  that  the  United  States  partii  ipates  in  the 
following  organizations,  it  is  hereby  ordered  as  follows : 

Section  1.  The  International  Development  Association,  in  \shirh  the  United 
States  participates  pursuant  to  the  Act  of  Congress  approved  June  30,  1960  (74 
Stat.  293,  22  U.S.C.  284)  and  the  Articles  of  Agreement  of  the  International  Develop- 
ment Association  (11  U.S.T.  2284,  T.I.A.S.  4607),  is  hereby  designated  as  a  public 
international  organization  entitled  to  enjoy  the  privileges,  exemptions,  and  immunities 
conferred  by  the  International  Organizations  Immunities  Act,  pro\ided  that,  this 
designation  shall  not  affect  in  any  way  the  applicability  of  Section  3,  .\rticle  VIII, 
of  the  Articles  of  Agreement  of  the  International  Development  .\ssociation. 

Sec.  2.  The  International  Centre  for  Settlement  of  Investment  Disputes,  in 
which  the  United  States  participates  pursuant  to  Ahe  Act  of  Congress  approved 
August  11,  1966  (80  Stat.  344,  22  U.S.C.  1650)  and  the  Convention  on  the  Settlement 
of  Investment  Disputes  Between  States  and  Nationals  of  Other  States  ( 1 7  U.S.T. 
1270,  T.I.A.S.  6090),  is  hereby  designated  as  a  public  international  organization 
entitled  to  enjoy  the  privileges,  exemptions,  and  immunities  conferred  by  the  Interna- 
tional Organizations  Immunities  Act. 

Sec.  3.  The  International  Telecommunications  Satellite  Organization  ( INTEL- 
SAT) ,  in  which  the  United  States  participates  pursuant  to  the  authority  of  the  Com- 
munications Satellite  Act  of  1962  (76  Stat  419,  47  U.S.C.  701-744)  and  in  accord 
with  the  Agreement  Relating  to  the  International  Telecommunications  Satellite 
Organization  (INTELSAT)  and  the  Operating  Agreement  signed  pursuant  thereto 
(TIAS  7532),  is  hereby  designated  as  a  public  international  organization  entitled  to 
enjoy  the  privileges,  exemptions,  and  immunities  conferred  by  the  International  Or- 
ganizations Immunities  Act. 

Sec.  4.  Executive  Order  No.  11718  of  May  14,  1973,  is  revoked. 

Sec.  5.  This  Order  shall  be  effective  as  of  Nosember  24,  1976. 


^^  ^.   ^W 


The  White  House, 

January  19,  1977. 
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NOTICES 

OFFICE  OF  MANAGEMENT  AND  BUDGET 
BUDGET  RESCISSIONS  AND  DEFERRALS 


To  THE  Congress  of  the  United  States  : 

In  accordance  with  the  Impoundment  Control  Act  of  1974,  I  herewith  propose 
nine  new  rescissions  totalling  $1,001.3  million  and  report  eight  new  deferrals  totalling 
$273.4  million  in  budget  authority  developed  in  connection  with  the  1978  budget. 
In  addition,  I  am  reporting  $70.6  million  in  increases  to  five  deferrals  previously 
transmitted.  i  ■  1 

The  rescission  proposals  pertain  to  programs  of  the  Departments  of  Commerce, 
Defense,  State,  and  Transportation  as  well  as  the  Small  Business  Administration  and 
an  International  Security  Assistance  program. 

The  new  deferrals  involve  programs  of  the  Departments  of  Commerce  and 
Transportation  and  the  Energy  Research  and  Development  Administration  while 
the  increases  to  existing  deferrals  relate  to  the  Departments  of  Agriculture,  Defense, 
and  Transportation.  I 

I  urge  the  Congress  to  act  favorably  on  the  rescission  proposals. 


^U^  ^.    ^^ 


Tke  White  House,  January  17,  1977. 
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Rescission  # 


R77-5 


R77-6 
R77-7 


R77-8 
R77-9 
R77-10 


R77-11 


R77-12 


R77-13 


SUMMARY  OF  SPECIAL  MESSAGE 
(in  thousands  of  dollars) 

Item 

Funds  Appropriated  to  the  President; 
International  Security  Assistance 
Foreign  military  credit  sales... 


Commerce: 

U.S.  Travel  Service 

Salaries  and  expenses , 

National  Oceanic  and  Atmospheric 
Administration 
Operations,  research,  and 
facilities , 


Defense-Military : 

Retired  Pay ,  Defense 

Shipbuilding  and  Conversion,  Navy.. 
Other  Procurement,  Air  Force 


State: 

Contributions  for  international 
peacekeeping  activities , 


Transportation : 
Coast  Guard 
Retired  pay, 


Other  Independent  Agencies: 
Small  Business  Administration 

Business  loam   and  investment  fund 


Budget 
Authority 


41,500 


525 


1,500 


143,600 

721,000 

14,350 


12,000 


6,803 


60,000 


,4335 


Deferral   # 


Subtotal,  rescission  proposals 1,001,278 


D77-2A 


D77-5A 


Agriculture: 

Foreign  Agricultural  Service 
Salaries  and  expenses 
(special  foreign  currency 

program) , 

Forest  Service 

Miscellaneous  permanent  appropria- 
tions ,  Licensee  programs , 


D77-45 


Commerce : 

General  Administration 

Special  foreign  currency  program. 


1,743 


239 


654 
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Deferral   # 

D77-46 
D77-47 
D77-10B 

D77-24A 
D77-25A 

D77-48 


D77-49 
D77-50 
D77-51 
D77-52 


NOTICn 


Item 


2 
Budget 
Authority 


National  Oceanic  and  Atmospheric 
Administration  j 

Operations,  research,  and  ' 

facilities 

Maritime  Administration       | 
Ship  construction 


Defense-Military : 

Military  construction, 


7,500 
200,900 

387,652 


Transportation:  ! 

Federal  Aviation  Administration 

Civil  supersonic  aircraft  develop- 
ment termination 

Facilities  and  equipment  (Airport 

and  airway  trust  fund) 

Federal  Highway  Administration 

Trust  fund  share  of  other  highway 
programs 


8,080 
287,095 

31,250 


Energy  Research  and  Development 
Administration : 

Operating  expenses  (Energy 
Extension  Service) •  •  •  < 

Operating  expenses  (magnetic  fusion 
energy) 

Operating  expenses  (program  support- 
community  operations) ■ 

Operating  expenses  (biomedical  and 
environmental  research) . . 


Subtotal ,  deferrals 

Total,  rescissions  and  deferrals 


7, 

500 

12 

,000 

5 

,400 

8 

,200 

958 

,213 

1,959 

,491 
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Nonas 

SUMMARY  OF  SPECIAL  MESSAGES 
FOR  FY  1977 
(Amounts  in  thousands  of  dollars) 


Seventh  special  message: 
New  items 

Changes  to  amounts 
previously  submitted..., 

Effect  of  the  seventh 
special  message , 

Previous  special  messages.. 

Total  amount  proposed 
in  special  messages , 


Rescissions 


1,001,278 


1/001,278 
99,100 


1,100,378 
(in  13  re- 
scission 
proposals) 


Deferrals 
273,404 
70,606 

344,010 
6,704,130 


7,048,140 
(in  52 
deferrals) 


NOTE:   All  amounts  listed  represent  budget  authority 
except  for  $134,807,092  consisting  of  two 
general  revenue  sharing  deferrals  of  outlays 
only  (D77-26  and  D77-27A) .   Reports  for 
D77-26  and  D77-27A  are  included  in  the  special 
messages  of  October  1,  1976,  and  December  3, 
1976,  respectively. 
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Hc3ci33ior>   Proposal   I.o; 


R77-^ 


PROPOSFD  RESCISSION  OF  BUDGET  AUTHORITY 

Repon  Pursuant  to  Section  1012  of   P.L.  93-344 


Ap;ency    Funds  Appropriated  to  the  President 


Bureau  international  Security  Assistance 


Appropriution  title  tt   symbol 

Foreign  Military  Credit  Sales,  1977 
1171082  I 


DMh   identification  code: 
11-1082-0-1-052 


Grant  program    D  Yes 


[3  No 


Type  of  account   or  fund: 
Annual 


n    Multiple-year 

LJ   No-year 
Justification 


(expiration  dote) 


New  budget  authority 
(P  I        94-441 ; 

Other  budgetajry  resources 
Total  budgetary  resources 


^  740,000,000 


740,000,000 


Amount  proposed  for 
rescission 

I 


41,500,000 


Legal  authority  7 'n  addition  to  sec.  1012): 
0  ^tideficiency  A*t 

n  Other . 


Type  of  budget  authority: 
tn  Appropriation 

I  I  Contract  authority 

D  Other 


I 


Pursuant  to  Public  Law  90-629,  the  Foreign  Military  Sales  Act,   approved  October  22, 
1968,  as  amended  (including  Title  II  of  Public  Law  94-329,  the  International 
Security  Assistance  and  Arms  Export  Control  Act  of  1976,  approved  June  30,  1976),  and 
Executive  Order  No.  11501  of  December  22,  1969,  as  amended,  the  Secretary  of  Defense, 
under  the  continuous  supervision  and  general  direction  of  the  Secretary  of  State, 
uses  appropriated  funds  to  make  loans  to  friendly  foreign  countries  and  international 
organizations  to  finance  procurement  of  defense  articles  and  defense  services  from  the 
United  States  and  to  guarantee  loans  made  by  private  U.S.  financial  institutions  or  the 
Federal  Financing  Bank  for  the  same  purpose.  j 

Public  Law  94-441,  the  "Foreign  Assistance  and  Related  Programs  Appropriations  Act, 
1977,"  approved  October  1,  1976,  appropriated  $740,000,000  for  the  period  October  1, 
1976,  through  September  30,  1977,  "to  enable  the  President  to  carry  out  the  provisions 
of  the  Foreign  Military  Sales  Act"  (now  known  as  the  Arms  Export  Control  Act).   On 
December  3,  1976,  all  of  the  appropriated  $740,000,000  was  reported  as  deferred  (D77-38) 
pending  the  approval  of  specific  loans  to  eligible  countries  by  the  Etepartments  of 
State,  Defense,  and  the  Treasury.  | 

The  President  has  determined  that  $41.5  million  of  the  $740.0  million  in  available  budget 
authority  will  not  be  required  to  carry  out  the  full  objectives  and  scope  of  the  Foreign 
Military  Credit  Sales  program  for  which  it  was  provided.  Therefore,  a  rescission  of 
that  amount  is  proposed.   The  $41.5  million  in  excess  budget  authority  results  from 
changes  in  program  plans  that  place  increased  reliance  on  guaranteed  loans  rather  than 
direct  credit  during  fiscal  year  1977.   Under  the  guarantee  program,  funds  equal  to  lOZ 
of  the  face  value  of  loans  are  obligated  to  guarantee  loans  provided  to  foreign  aid 
recipients  by  the  Federal  Financing  Bank  or  private  lending  institutions.  In  contrast, 
the  full  face  value  of  the  loans  is  obligated  by  the  U.S.  Government  in  direct  credit 
transactions.  The  program  would  be  operating  at  its  full  authorized  level 
($2,022.1  million)  if  the  rescission  is  accepted,^ 
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R77-5 


Estimated  Effects 

The  planned  1977  program  of  $2,022.1  million  would  not  be  affected 
by  this  rescission  proposal  because  the  proposal  is  concerned  only 
with  a  change  in  the  method  of  financing  the  loans — not  in  the 
level  of  loans. 


Outlay  Effect  (Estimated  in  millions  of  dollars)  1/ 
Comparison  with  the  President's  1978  budget: 

1.  Budget  outlay  estimate  for  1977 575.0 

2.  Outlay  savings,  if  any,  included  in  the 

estimate 15.0 

Current  outlay  estimate  for  1977: 

3.  Without  rescission 590.0 

4.  With  rescission 575.0 

5.  Current  outlay  savings  (line  3-line  4) 15.0 

Outlay  savings  for  1978 10.0 

Outlay  savings  for  1979 10.0 

Outlay  savings  for  1980 6.5 


1/  The  outlay  savings  listed  are  savings  from  on-budget  outlays 
The  shift  from  direct  loans  to  loan  guarantees  results  in  a 
corresponding  shift  from  on-budget  to  off-budget  (Federal 
Financing  Bank)  outlays  in  the  same  amount'  as  the  "outlay 
savings"  when  the  loans  are  made  by  the  Federal  Financing 
Bank. 
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R77-5 


TITLE  II  -  FOREIGN  MILITARY  CREDIT  SALES 
Foreign  Military  Credit  Sales 

t  I 

Of  the  fund^^EEroErlate^"^-:  .^J^  ^.fff  "T.^^^^^^^^^ 
Related  Programs  ADProprTations  Act.  1^//,  )hi,3uj, 
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Kc3ci33ion  Proposal  No:      ^77-6 


PROPaSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  93-544 


^«^^y  Department  of  Cownerce 

Bureau 

United  States  Travel  Sprv1ri> 

Appropriation  title  &  symbol 

Salaries  and  expenses 
1370700 


M^   identification  code: 


13-0700-0-1-403 


Grant  prograa    D  Yes 


E)  No 


Type  of  account  or  fund: 
0  Annual 

;  C]  Multiple-year  . 

CD  No-year 

Justification 


(txpirofion  dolt) 


Hew  budget  authority 
fPi       94-362    ) 

Other  budgetary  resources 


,14,470.000 


_a. 


Total  budgetary  iresources        14.470.000 


Amount  proposed  for 
rescission 


525,000 


Legal  authority  7/n  addition  to  sec.  1012): 
D  Antideficiency  Act 

D  Other 


Type  of  budget  authority: 
E]  Appropriation 

□  Contract  authority 
D  Other 


The  budget  authority  available  to  date  In  1977  for  the  activities  of  the  U.S. 
Travel  Service  (USTS)  totals  $14.5  million.  The  proposed  rescission.  If  accepted, 
would  reduce  the  amounts  available  for  the  Special  Markets  program  and  Industry 
and  State  programs. 

Funds  available  for  the  Industry  and  State  programs  are  utilized.  In  part,  to  support 
the  development  of  a  domestic  tourism  program.  In  1977,  budget  authority  of  $1.5 
million  was  made  available  for  this  purpose.  $500,000  of  this  amount  Is  proposed 
for  rescission.  The  domestic  tourism  Industry  has  agreed  In  principle  with  the 
Secretary  of  Commerce  on  the  development  of  a  domestic  tourism  program  which  would 

provide  $1.0  million  in  Federal  "seed"  money  to  be  matcT»ed'l)y'^he  ~ 

Industrj^.  The  Industry  has  accepted  this  level  of  financial  comnltment  as  appropriate 
for  developmental  purposes.  A  plan  for  1977  Is  estimated  not  to  be  In  place  until 
April  1977. 

Funds  available  for  the  Special  Markets  program  are  utilized  to  support  the 
development  of  tour  packages  which  encourage  travel  to  the  U.S.  During  1977  five 
European  special  markets  will  be  added  to  the  three  primary  USTS  markets  to  provide 
coverage  to  four-fifths  of  the  Visit  USA  travelers  from  Europe.  The  proposed 
rescission  Includes  $25,000  In  funds  available  for  this  program  which  are  not 
required  to  support  planned  field  visits  to  these  special  markets.  $300,000  will 
remain  available  for  contacting  travel  representatives  In  these  markets  to  promote 
the  development  of  low  cost  tour  packages. 
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Estimated  Effects 

The  proposed  rescission  will  have  no  adverse  effects  on  planned  USTS  activities 
in  the  above  two  areas.  Efforts  will  continue  with  industry  toward  the  development 
of  a  domestic  program  in  1977  and  contracts  for  development  of  tour  packages  in 
the  five  special  European  markets  will  be  carried  out. 

Outlay  Effect  (estimated  in  millions  of  dollars): 

Comparison  with  President's  1978  budget: 

1 .  Budget  outl ay  estimate  for  1 977 

2.  Outlay  savings,  if  any,  included  in  the  budget 
outlay  estimate ^'^ 

Current  Outlay  Estimates  for  1977 

3.  Without  rescission 

4.  With  rescission 

5.  Current  outlay  savings  (line  3 


13.8 


14.3 

13.8 

line  4) 0.5 


\: 
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Trn£  III  -  DEPARIMElfr  OF  0CM4EHCE 
United  States  Travel  Service 
Salaries  and  e^qsesises 


Appropriations  provided  under  this  head  in  the  Departments  of 
State,     Justice,  and  Ocpmerce^  the  Judiciary^  and  Related 
Agencies  Appropriation  Act,  1977,  are  resciixfed  in  the  antxmt 
of  $525,000.     Of  the  "appropriations  reroainiixx,  not  less  than 

91,000,000  shall  be  available  for  the  danestlc  touriao 

proTDtion  program.  " 


FEDERAL  REGISTER,  VOL.  42,  NO.   15— MONDAY,  JANUARY  24,   1977 


4344 


NOnCB 


Hcscission   Proposal  No:     R  77-7 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1012  of  P.L.  93-344 


Agency 


p^r.artamerit    n^  rnnrniPrge 


Bureau 


National  Ocesmic  and 

Atmospheric  Administration 


Appropriation  title  &  symbol 

Operations,  Research,  auid  Facilities 
13X1450     (OCEANLAB) 


0MB  identification  code: 
13-1450-0-1-306 


Grant  program    D  Yes 


S  No 


New  budget  authority 

(P.L..,94-3^2 ) 

Other  budgetary  resources 

Total  budgetary  resources 


^  566.215,0001/ 
62.781.270 
628f996f270 


Amount  proposed  for 
rescission  i 


■j;    1,500,000 


Type  of  account  or  fund: 
rn  Annual 


□  Multiple-year 
Q  No-year 


(expirat'ron  date) 


Justification: 


Legal  authority  7'"  addition  to  sec.  1012): 
Q  Antideficiency  Act 

□  Other ', 


Type  of  budget  authority: 
(x]  Appropriation 

□  Contract  authority 
n  Other 


* 


The  proposed  rescission,  if  accepted,  would  decrease  the  funds  available  m  1977  to 
the  Operations,  research  and  facilities  appropriation  of  the  National  Oceanic  and 
Atmospheric  Administration  by  $1,500,000.   The  funds,  available  until  expended, were 
provided  for  the  design  and  engineering  studies  preliminary  to  construction,  in 
future  years,  of  am  underwater  mobile  laOxjratory,  OCEANLAB. 

!  I     ■ 

Rescindijig  these  funds  in  1977  will  avoid  initiating  the  expenditure  of  an  estimated 
total  of  $21.5  million  over  the  next  five  years  for  full  construction  and  operation 
of  an  OCEANIAB,  aid  allow  further  carefiiL  review  and  consideration  of  any  need  for 
acquisition  of  an  underwater  laboratory.  No  specific  missions  have  been  identified 
for  an  exploratory  facility  such  as  the  proposed  OCEANLAB.  Prior  to  construction 
and  operatiCTi  of  such  an  expensive  piece  of  scientific  equiprent,  the  specific  types 
of  studies  required  arvd  the  Federal  objectives  that  vrould  be  acocnplished  should  be 
identified.  In  atddition,  it  is  not  now  apparent  that  the  proposed  OCEANIAB  is  the 
most  cost-effective  means  for  obt£dning  necessary  information. 

f  i 

EstiJtated  Effects:         '  } 

Rescission  of  the  avadlable  funding  in  1977  for  design  and  engineering  stxidies  for  an 
underwater  mobile  laboratory  will  have  no  inpact  on  on-going  programs.  Hcwever,  in 
the  futxare  sore  research  on  fish  stocks  may  not  be  possible  without  the  advanced 
Cc^jabilities  envisioned  for  OCEANLAB.  At  the  same  time,  the  Executive  Branch  will 
be  able  to  review  and  document  the  needs  and  users  of  the  proposed  facility,  and 
actually  estimate  the  benefits  from  the  proposed  facility  against  the  likely  costs  of 
the  program.  i  i 

1/  Does  not  include  $55,000  transfer  to  General  Administration,  Department  of 
Coiineroe  for  water  resources  planning  activity.     j 
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Outlay  Effect  (estimated  in  millions  of  dollars) 

Comparison  with  President's  1978  Budget: 

1 .  Budget  outlay  estimate  for  1977 

2.  Outlay  savings,  if  any,  included  in  the  budget  outlay 
estimate 

Current  Outlay  Estimates  for  1977 

3 .  Without  rescission 

4 .  With  rescission , 

5.  Current  outlay  savings  (line  3  minus  line  4) 

Outlay  Savings  for  1978 


$575.0 
0.7 


575.7 
575.0 

0.7 
0.8 
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National  Oceanic  and  Atmospheric  Administration 

i  I 

Operations,  Research,  and  Facilities 


f 

Of  the  amount  appropriated  under  this  head  in  the  Departments 
of  State,  Justice,  and  Commerce,  the  Judiciary,  and  Related 
Agencies  Appropriation  Act,  1977,  $1,500,000  provided  for 
studies  (including  surveys,  mission  analyses,  cost  analyses, 
and  initiation  of  a  design  and  engineering  study)  for  an 


underwater  ocean  laboratory 

are  rescinded. 

;  ■ 

1 

fc 

i 

• 

'; 

i 

S" 

: 

i 

, 

\ 

- 

; 

I; 
■ 
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Hcscission   Proposal  No:       R^^~8 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1012  of  P.L.  93-344 


Agency  Department  of  Defense 

Bureau 

Office  of  the  Secretary  of  Defense 


Appropriation  title  &  symbol 

Retired  Pay,  Defense 
9770030 


0MB  identification  code:  97-0030-0-1-051 


Grant  program    D  Yes 


(S  No 


Type  of  account  or  fund: 
[3  Annual 

O  Multiple-year  . 


[J   No-year 


{expiration  date) 


New  budget  authority 
Other  budgetary  resources 


!|;8.381.700.000 


Total  budgetary  resources    8.381.700.000 


Amount  proposed  for 
rescission 


±      143.600,000 


Legal  authority  7 /n  addition  to  sec.  1012): 
E  Antideficiency  Act 

D  Other 


Type  of  budget  authority: 
0  Appropriation 

□  Contract  authority 
D  Other 


Justification 

The  amount  expected  to  be  obligated  is  $143.6  milliCTi  below  the  Fiscal  Yearl977 
Appropriation  as  a  result  of  lower  than  anticipated  Ccnsuner  Price  I«aex  (C3>I)  eKljust- 
ments,  the  effect  of  the  new  method  for  adjusting  annuities,  and  net  strength  aiKl 
rate  changes.  Therefore,  rescission  of  $143.6  million  is  pnaposed  under  provisians 
of  the  Antideficiency  Act  (31  U.S.C.  665) .  ,     \ 

Estimated  Effects 

There  is  no  programmatic  effect  of  this  rescission  proposal  since  the  funds  cannot 
be  obligated. 

Outlay  Effect 

There  is  no  outlay  effect  of  this  proposal  since  the  funds  cannot  be  used. 


c 
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DEPARTMENT  OF  DEFENSE   -  MILITARY 


TITLE   II 
RETIRED  MILITARY  PERSONNEL 
Retired  Pay,  Defense 


Of  the  anoimt  apprbpriated  under  this  head  in  the  Department 
of  Defense  Appropriation  Act.   1977,  $143.600,000  is  rescinded. 


R77-8 


}              \ 

i 

- 

>                                              « 

i 

; 

i 

, 

t 

; 

_ 

1 

; 

1 

I 

■ 
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Hc3ci53ion   Proposal   I.n:     R77-9 


PR01'.'>LO  R:  ^Cis'-^.ON  Of"  HI  DGhT  ALTHORITY 
Rtj-  .rt  Purs,u.;nt  to  'icctior.  lOlI  of   P.L.  93-344 


Agency- 


bureau 


Department  of  Defe^'iSe 


New  budget  authority 
(P  !    94-419 j 


i{:6,195.000,000 


__ , .  other  budgetary  resources 


Appropriation  title  L  synod 

Shipbuilding  and  Conversion,  Navy 
177/11611 


Total  budgetary  resources    6. 195,000. OOP 


Amount  proposed  for 
rescission 


^     721,000,000 


Of^  identification   ccoo: 
17-1611-0-1-051 

■' 

Legal  authority  Yin  addition  to  sec.  lOU): 
M  Antideficiency  Act 

Grauit  program         G  Yes 

lot  i.o 

Q  nthpr 

Type  of  account   or  fui-.d: 
n    Annual 


Eot   Multiple-year 
LJ   No-year 


J^£ 


1 


( expiration  dote] 


T:,'pe  of  budget  authority: 
[x]  Appropriation 

(~)  Contract  authority 
D  Other 


Justification 

The  funds  proposed  for  rescission  were  appropriated  for  procurement  of  long  lead-time 
oonponents  for  the  CVN  71  nuclear  aircraft  carrier  ($350.0  million)  and  the  U.S.S. 
long  Beach  conversion  program  ($371.0  million).  This  rescission  proposal  results  fron  a 
Presidential  decision  not  to  procure  the  CVN  71  or  to  convert  the  Long  Beach  in  the 
1978-1982  period.  This  decision  resulted  frcr-i  a  review  of  the  five-year  Navy  ship- 
building program,  which  was  based  on  a  National  Security  Council  stuty  on  U.S.  strategy 
and  naval  force  requirements. 


Estimated  Ff f ects 

This  rescission  proposal  would  reduce  1977  budget  authority  by  $721  million,  less 
any  amount  unrecoverable,  and  result  in  outlay  reductions  of  $51  million  in  1977  and 
$132  million  in  1978  with  the  reirainder  of  the  reductions  occurring  in  later  years. 


Outlay  Effects  (estimated  in  millions  of  dollars) 
Conparison  with  the  President's  1973  budget: 


1.  Budget  outlay  estimate  for  1977 

2.  Outlay  savings,  if  any,  ir.cluded  in 

the  budget  ou-clay  sstimate 


$2,983.0 
51.0 
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Current  outlay  estimate  for  1977: 
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2 


R77-9 


3.  Without  rescission 

4.  With  rescission ^ 

5.  Current  outlay  savings   (line  3  -  line  4) 


CXitlay  savings  for  1978. 
Outlay  savings  for  1979. 
Outlay  savings  for  1980. 


3,034.0 

2,983.0 

51.0 


$132 
144 
144 


/ 


DEPART^^ENT  OF  DEFENSE  -  MTT.TTRRy 
;.      TITLE  IV 

PRDCUREMEl^ 
Shij*>uilding  and  Conversic»i,  Navy 


Of  the  funds  appropriated  under  this  head  in  the  I>qpartrr>ent  of  Defense 
Appropriation  Act,  1977,  $721,000,000  are  rescinded. 
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Noncis 


Kcocisaioa  Proposal  No^ 


^71-10 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1012  of   PL    93344 


D^^^jftment   of    Defense 


Bureau  ^      , 

Department  of   the  Axr   Force 


^ppropriution  title-  i  symbol 

Other  Procurement,    Air   Force 
575/73080  , 


OI-iB  identification  code; 
57-3080-0-1-051 


Greuit  program         D  Yes 


Ca  No 


Type  of  account  or  fund: 
r~)  Annual 


0  Multiple-year 
LJ  Nc-year 


1977 


(expiration  date) 


Hew  budget  authority 

(P.L.— ) 

Other  budgetary  resources 


$ 


213,817,857 


Total  budgetary  resources        213  ,  817  ,  857 


.Amount  proposed  for 
rescission 


14,350,000 


Legal  authority  *C/n  addition  to  sec.  1012): 
Lj  Antideficiency  Act 

n  Other 


Type  of  budget   authority: 
[X]   Appropriatiori 

n    Contract   authority 
D    other 


Justification 


J 


-Funds  provided  to  the  Other  Procurement,  Air  Forcd  account  have  been 
used  to  terminate  the  Advanced  Logistics  System  (ALS) .   The  Department 
of  Defense  has  determined--af ter  the  settlement  of  contracts  for  the 
termination  of  the  ALS--that  there  is  $14.4  million  remaining  which  it 
does  not  plan  to  obligate.   Since  there  is  no  intention  to  obligate 
these  funds  and  they  will  lapse  under  present  plans,  they  are  being 
proposed  for  rescission.   The  House  Appropriation  Committee,  in 
House  Report  (94-5)  (pages  163-165)  ,  concurs  in  the  view  that  any  funds 
which  remain  after  termination  costs  have  been  met  should  be  permitted 
to  lapse. 

1 
Estimated  Effects 

This  rescission  proposal  has  no  programmatic  effects  since  the  funds 
are  excess  to  program  requirements. 

I 

Outlay  Effects 

There  is  no  outlay  effect  of  this  proposed  rescission. 
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R77-10 


/ 


DEPARIMENr  CF  DEFENSE-MHilTARY 


./ 


>/ 


TITLE  IV 


PROCUREMENT 
Other  Procuranent,  Air  Force 


Of  the  funds  appropriated  under  this  head  in  the  Department  of  Defense 
Appropriation  Act,  1975,  $14,350,000  are  rescinded. 


/ 
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Nonas 


HcGcission  Proposal  No; 


R77-n 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1012  of  P.L.  93-J44 


J 

$  4Q,Qon,lfln 


4Q.QQQ.QQQ 


Agency 


Department  of  StatP 


Bureau 


International  Organization  Affairs 


Appropriation  title  &  symbol 

Contributions  for  International! 
Peacekeeping  Activities      i 

1971124  1 


Mew  budget  authority 
(P  /  94-362    ) 

Other  budgetary  resources 
Total  budgetary  resources 


Amount  proposed  for 
rescission 


^   12,000,000 


0MB  identificsktion  code: 

iq-n?d-n-i-iR? 


Grant   program  D  Yes 


QNo 


Legal   authority  *C'n  addition  to  sec.  1012): 
SJ  Antideficiency  Act 

□  Other : 


Type  of  account  or  fund: 
Enl  Annual 

LJ  Multiple-year  . 


l_J   No-year 


(expiration  date) 


Type  of  budget  authority: 
PQ(  Appropriation 

n  Contract  authority 
D  Other—! 


Justification; 


I 


Public  Law  94-37,  approved  June  19,  1975,  "authorized  to  be  appropriated  to  the  Depart- 
ment of  State  such  sums  as  may  be  necessary  from  time  to  time  for  payment  by  the  United 
States  of  its  share  of  the  expenses  of  the  United  Nations  peacekeeping  forces  in  the 
Middle  East,  as  apportioned  by  the  United  Nations  in  accordance  with  article  17  of  the 
United  Nations  Charter,  notwithstanding  the  limitation  on  contributions  to  international 
organizations  contained  in  Public  Law  92-544  (86  Stat.  1109,  1110)."  The  1977  Budget 
contained  an  estimate  of  $45,000,000  for  the  U.S.  share  of  those  expenses  to  be  paid 
from  funds  appropriated  for  fiscal  year  1977.  TheForeign  Relations  Authorization  Act, 
Fiscal  Year  1977,  (Public  Law  94-350,  approved  July  12,  1976)  authorized  to  be  ap- 
propriated to  the  Department  of  State  for  fiscal  year  1977  for  "International 
Organizations  and  Conferences",  $342,460,453,  an  amount  sufficient  to  allow  $45,000,000 
to  be  appropriated  for  "Contributions  for  international  peacekeeping  activities." 

The  Department  of  State  Appropriation  Act,  1977  (Title  I,  Public  Law  94-362,  approved 
July  14,  1976)  appropriated  $40,000,000  for  fiscal  year  1977  "for  payments,  not  other- 
wise provided  for,  by  the  United  States  for  expenses  of  United  Nations  peacekeeping 
forces  in  the  Middle  East".  From  these  funds  the  State  Department  will  pay  the  U.S. 
assessed  share  (approximately  29%)  of  the  expenses  of  the   United  Nations  Emergency 
Force  (UNEF)  in  the  Sinai  and  the  United  Nations  Disengagement  Observer  Force  (UNDOF) 
on  ihe  Golan  heignts  througn  Octooer  24,  1977.  Tne  anrtount  of  the  appropriation  was 
based  on  the  best  estiiTiate,  at  tne  time  of  congressional  action,  of  the  U.S.  assessed 
snare  of  the  expenses  of  both  peacekeeping  forces  for  the  twelve  month  period  ending 
as  indicated  above. 
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NOflCB 


4355 
2 

R77-11 


On  December  21,  1976,  the  United  Nations  General  Assembly  approved  a  resolution 
which  definitively  established  these  peacekeeping  budgets  at  substantially  lower 
levels  than  anticipated,  resulting  in  atotal    U.S.  assessment  of  $28,ouu,uuu. 
Accordingly,  the  President  has  determined  that  part  of  the  budget  authon ty  wi 1 1  not 
be  required  to  carry  out  the  full  objectives  or  scope  of  the  program  for  which  it  is 
provided,  and  a  rescission  of  $12,000,000  is  proposed,     l^^ese  funds  have  been 
reserved     for  savings    under  the  Antideficiaicy  Act   (31  U.S.C.  665) . 


\ 


Estimated  Effects: 

The  proposed  rescission  will  have  no  programmatic  effects. 

Outlay  Effect: 

There   is  no  outlay  effect  of   this  deferral   because  the   funds  would 
not  be  used   if  made   available. 
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R77-11 


4. 


INTERNATIONAL  ORGANIZATIONS  AND  CONFERENCES 
Contributions  for  International  Peacekeeping  Activities 


Of  the  funds  appropriated  under  this  head  in  the  Departments 
of  State/  Justice/ and  Commerce,  and  Judiciary >  and  Related" 
Agencies  Appropriation  Act,  1977,  $12,000,000  are  rescinded. 
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hcGcisaicn    Proposa-l  Mo: 


R77-12 


PROPOSED  RESCISSION  OF  BUDGE!   .ALTMORIYV 

Report  Pursuant  to  Section   1012  ot    PL    93-3-^4 


ipar^^inent  of  Tranmnr+^^-inn 


iiureau 

U.S.  Coast  Guard 


Appropriation  title  &  symbol 

Retired  Pay 
6970241 


OlAb  identification  code: 
fi9>0241-Q-l-406 


Grant   program  D  Yes 


@  N( 


Type  of  account  or  fund; 
pr|  Annual 

[~1  Multiple-year  


LJ  No-year 
Justification 


(expiration  date) 


Hew  budget  authority 

(P.L.  A-387_  --_.  ) 
Other  budget ai-i'  resources 

Total  buclgctcry  -.-^to^r:-'.' .' 


$ 


147,103,000 


147,103,000 


Amount  proposed  for 
rescission 


$  — 


6,803,000 


Legal   autrior:Vt-y  (•■■,  ocV.'.'/i.^'  -    -ec.  1012): 
G   Oth-i 


Type   of  budji-t.    -v.;^";?-. 
Apprc-c;r:l£t-io.' 


□    Contract,    autlic".  Lt 

D 


y 


Funds  totalling  $147,103,000,  were  appropriated  j_n  the  r^:pr>xtT\3\yt  c:  ':'>-3."sv^irfc.atJ.on 
and  Related  Agencies  Appropriation  Act,   1977,   for  payment  ot  retir^rJ  p^'^^   r.or  !Tu.].itary 
personnel  of  the  U.S.  Coast  Guard  and  U.S.  Coast  Guard  Reserve  ar\o  rasfiic^jy.s  of  the 
former  Lighthouse  Service.      In  addition,   this  appropriation  provides  for  aijrui ti.es 
payable  to  beneficiaries  of  retired  military  personnel  uridrir  li'ie  retJr:--..^  servicamai-i's 
family  protection  plan   (10  U.S.C.   1431-1446)   and  sur-vivxT  bsa-ieLit  fO.a.f.    00  u  S.C. 
1447-1455) . 


Lower-than-expected  oost-of- living  adjustments  will  reocJ  t  in  -die  d^velofnw^'it  of 
$6.8  million  in  budget  authority  that  is  excess  to  resqiiixe-rrjea-it-s  ai.vj  vn.li-  -if  rot 
rescinded — lapse  at  the  end  of  fiscal  1977.     These  f'ji^ds  hsve  ^rj^er-  \es^;';e'5  >:or  sa\'lngs 
under  the  Antideficiency  Act   (31  U.S.C.   665). 

Estimated  Effects 

This  rescission  proposal  \^rould  have  no  programriia-cic  e:foCi-  on  t.br-  Cn^^-v.   G.vvjrd 
retirement  program. 


CXitlay  Effect  j 

There  is  no  outlay  effect  of  this  rescission  proposal  becaass  rr.e 
if  they  are  not  rescinded. 


:o;;i:.j.  A'x.Li  Ld-pse 
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NOTICIS 


R77-12 


DEPARTMENT  OF  TRANSPORTATION 


COAST  GUARD 
Retired  Pay 


I 


Of  the  funds  appropriated  under  this  head  in  the  Department 
of  Transportation  and  delated  Agencies  Appropriation  Act^ 
1977,  $6,803,000  are  rescinded. 
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r-osaj.   .io; 


4359 


R77-13 


PROPOsKD  R[->CiSSIO.\  OF  BLDGHI   AL  l.iOKi  lY 
Report  j^Lfsuani  to  Section   1012  of    V  L    9j>-^-^->         % 


Af^ency    5^g^i   Sysiness  Aanr.ini strati 


on 


bureau 


-J  liev  budget  authority 

I         (P.L.24-36L y 

-i      Otr.er   oud^etary    resources 


j;  601, 600, 000 
539,633,992 


Appropriut-ioi;  title  &  syr.^ol 

Business  Loan  Investment  Fund 
73X4154 

(Section  7(a)  Regular  Business  Loan 
Program) 


I 


:ot6u  budf:etary  resources  1.141.233.992 


!  Amount  proposea  for 
rescission 


0'.-'3   identification  code: 
73-4154-0-3-403 


^  60,000.000 


Grant  program.    D  Yes 


Dn 


ilO 


LegaJL   autnority  "C/n  addition  to  sec.  I0?2).' 
I    i   Antidef iciency  Act 

□   Other - 


Type  of  account  or  fund: 
I  1  Annual 


n  Multiple-year 
Q  »o-ye,-tr 


(expiration  date) 


Type  of  budget  authority: 
GTl  Appropriation 

[~1  Contract  authority 

D  Other 


Justification 

The   Regular   Business   Loan  program  pursuant   to   section   7(a)    of    the   Small 
Business  Act,    as   amended    (15   U.S.C.    636),    provides  direct  and 
guaranteed   loan  assistance   to   those   small   businesses  which  are  unable 
to   obtain   financing   in   the   private   credit  market  on   reasonable   terms. 
Since    1975,    the   private   credit  market   has   been    improving   and   providing 
small    business   with   greater   access    to   debt    financing    at    lower    interest 
rates.      It   is   expected   that   these   credit  conditions  will   continue   in   1977 
and    1978.      The   Congress   added    $95   million    to    the    1977    budget   request  of 
$100  million   for   the   7(a)    direct   loan  program   in   the   State,    Justice,    and 
Commerce,    the  Judiciary,    and   Related  Agencies   Appropriation  Act,    1977, 
(enacted   in   July,    1976) .      A  current   assessment   is   that   $60  million  of 
these   funds   are  not  now  needed   in   light  of   present  credit  market 
conditions   and   are,    therefore,    proposed    for   rescission.      This   proposal 
would   reduce   the   loan   level    for   this   program   in   1977    from   $195  million 
to   $135  million.      The   proposed   revision   in   the    1977   direct   loan   level 
is    in    line   with   the    level    requested    for    1978. 

Estimated  Effects  ! 

This  proposal  will  result  in  approximately  1,400  fewer  direct  loans  to  small  businesses 
in  1977.     However,   the  revised  program  level   of  $135  million  would  still   provide  over 
3,200    direct  loans  to  small  businesses  in  1977  as  compared  to  2,673  loans  actually 
approved  in  1976.     The  revised  program  level   also  represents  a  20  percent  increase 
(+$23  million)  above  the  $112  million  in  direct  loan  funds  provided  in  1976. 
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^ 

,                      .         •                        I                 T               • 

Outlay    Effect    (estimated    in   millions   of   dollars) 


Comparison  with  President's  19178    Budget 

1.  Budget  outlay  estimate  for  1977   

2.  Outlay  savings,   if  any,   included  in  the 

budget  outlay  estimate 


Current  Outlay  Estimates  for  1977 

3.  Without  rescission 

4.  With  rescission 


f 


^     5.     Current  outlay  savings   'l^'ne  3  -   line  4) 
Outlay  Savings  for  1978 


NOTICES 


4361 


R77-13 


$335.3 

42.0 

$377.3 
535.3 

42.0 

18.0 


SMALL  BUSINESS  ADMINISTRATION 


Business  Loan  and  Investment  Fund 


Of  the  fvir.ds  appropriated  under  this  head  in  the  Departments 
of  State,  Justice,  and  Commerce,  the  Judiciary,  and  Related 
Aaencies:  Appropriation  Act,  1977,  $60,000,000  are  rescinded. 

.    ■      *"         II  M     m    n         mm        m  mi  ■■     ■      i— i.-  .  -i  ii  — —  .—  ■..    in  ■  i  ■    ■— -i       ,  ■  ■       i  i.  ■     i  i.^—  — .„m  ■■■ mi. 


^ 
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NOTICES 

: 

D77- 

-2A 

i 

* 

i 

SUP 

PLEMENTARY  REPORT 

Report  Pursuant  Go  Section  lOlU  ( c)   of  P.L.  93-3^^ 


This  supplementary  deferral  report  revises  a  previously  sub- 
mitted deferral  report.  Deferral  No.  D77-2,  transmitted  in  a 
special  message  to  Congress  on  October  1,  I9T6. 


The  amount  to  be  deferred  in  FY  1977  for  the  Special  Foreign 
Currency  Program  account  of  the  Foreign  Agricultural  Service 
l3  now  |1,7U2,928,  an  increase  of  |133,320  over  the  previously 
proposed  deferral  of  $1,609,608.  This  change  reflects  an 
adjustment  in  unobligated  balances  brought  forward  on  October 
1,  1976,  from  an  estimated  to  an  actual  basis. 


NOTICES 


4363 


Deferral  No: 


D77-2A 


DEFERRAL  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93344 


Agency 
U.S.     Department    of    Ag  r<  rn  1  t-nrp 

bureau 
Foreign  Agricultural  Service 


Appropriation  title  &  symbol 

Special  Foreign  Currency 
Program  ' 

12X2901 


New  budget  authority 

(P.L ) 

Other  budgetary  resources 

Total  budgetary  resources 


*2, 242, 928 


*2, 242, 928 


0Mb  identification  code: 
12-2901-0-1-352 


Amovmt  to  be  deferred: 
Part  of  year 

Entire  year 


*1, 742, 928 


Grant  program    D  "^es 


Q  No 


Type  of  account   or   fund: 
fl   Annual 


Q   Multiple-year 
(3   No-year 


Legal  authority  (m  addHion  to  sec.  I0I3) 
Q  Antideficiency  Act 

□   Other — 


(expiration  date) 


Type  of  budget  authority: 
[x]  Appropriation 

[~1  Contract  authority 

□  Other . 


Justification 

Title  I,   Sec.    104  of  P.L.    480,    the  Agricultural  Trade  Development  and  Assistance  Act  of 
1954   authorizes    the   use   of   foreign  currencies    (acquired   from  the  sale   of  U.S.    farm 
products   under  Title  I)    to  carry   out  programs    for  developing  new  markets    for  U.S.    agri- 
cultural  commodities.      The   funds    appropriated  are   used  to  purchase  excess    foreign 
currencies  necessary   to  carry  out   the  program.      The  fimds   are  available  until  expended, 
and  the  uniised  balance  is   carried  over  into  the  next  year.      The  amount   of  fimds  used 
each  year  is    dependent   upon   the    availability   of   the  U.S. -owned   currencies    and  the 
availability  of  worthwhile  market  development  projects   in  the  foreign  countries. 
Current  indications   are   that  no  more  than  $500  thousand  of  the  reserved  balances 
brought   forward  can  be  utilized  effectively  in  FY   1977.      This   deferral  action  is   taken 
under  provisions   of  the  Antideficiency  Act   (31  USC  665)    that  authorize  the  establishment 
of   reserves    for  contingencies. 

l:istimated  Effects 

No  programmatic  or  budgetary  impact  results  from  this  deferral  action.  Since  the  funds 
are  used  to  purchase  currencies  already  owned  by  the  U.S.,  any  outlays  shown  under  this 
account  would  be  offset  by   the  receipt  of  a  like   amount  in  another  accoxint. 

Outlay  Effects 

There  is  no  outlay  effect  of  this   Referral  because  the  funds  would  not  be  used  if 
made  available. 


Revised  from  previous  report. 
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NOTICB 


D77-5A 


SUPPLEMENTARY  REPORT 
Report  Pursuant  to  Section  1014(c)  of  P.L.  93-344 


This  report  revises  Deferral  No.  D77-5,  transmitted  to  the  Congress  on 
October  1,  '1976,  and  printed  as  House  Document  No.  94-650. 

This  revision  reflects  a  change  in  the  aitvount  deferred  from  $145,665  to 
$2  39,139.   This  increase  in  the  deferral  of  $93,474  results  from  an 
identical  increase  in  the  unobligated  balance  (from  an  estimate  made  in 
the  connection  with  initial  apportionment  for  1977  to  the  actual 
unobligated  balance  carried  in  1977). 


! 
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Deferral  No; 

DEFERRAL  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93-344 


D77-5A 


f-frenry 


Department  of  Agriculture 


bureau 


Forest  Servicse 


Appropriation  title  &  symbol 

Licensee  Programs,  Fbrest  Service 
12X5214 


"iL   i. -J 'It  i  Tic  at  ion  code: 
12-5214-0-2-302 


"rr.'iiit  program 


DYes 


QNo 


New  budget  authority 
(18  use  711  ) 


$28Q.Q0fl 


Other  budgetary  resources    *  ^^^'^^^ 


Total  budgetary  resources  *  ^"'•^^■^^^ 


Amount  to  be  deferred: 
Part  of  year 

Entire  year 


*  239,139 


'Legal  authority  (in  addition  to  sec.  1013)  : 
£]  Antideficiency  Act 

D  Other 


ij'"?   cT  accovmt   or   fund: 
i I    .\nnual 

[^   /luitiple-year 


(expiration  date) 


^   '."o-ycar 


Type  of  budget  authority: 
fn  Appropriation 

r~l  Contract  authority 

□  Other 


•  Justification: 

Royalties  collected  under  licenses  for  use  of  the  character "Smokey  Bear"  and 
'Woodsy  Owl"  are  permanently  appropriated  and  utilized  for  furthering  the  nation- 
wide forest  fire  prevention  campaign  and  promoting  the  wise  use  of  the  environment 
as  provided  by  the  Act  of  May  23,  1952  (18  USC  711),  and  for  Woodsy  Owl,  31  USC 
4&gD-3--6.  The  total  budgetary  resources  available  in  this  progran  for  fiscal 
year  1977  consist  of  $234,139  in  actual  receipts  earned  in  fiscal  year  1976 
and  transition  quarter  and  $280,000  in  receipts  anticipated  for  fiscal  year  1977. 
In  keeping  with  routine  financial  management  practices  maintained  over  the  years, 
$239,139  of  the  total  budgetary  resources  available  has  been  reserved.  The 
reserve  is  justified  on  two  grounds. 

First,  the  reserve  contributes  to  a  consistent,  stable  program  level  from  year 
to  year  which,  in  turn,  promotes  more  efficient  operations.   The  fiscal  year  1977 
proferaoi  is  being  funded,  in  part,  from  reserved  balances  carried  forward  from 
last  year.  The  1978  program  will  be  partially  funded  by  the  estimated  receipts 
being  deferred  in  fiscal  year  1977. 

*  Revised  from  previous  report. 
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Second,  reservation  of  funds  is  required  to  avoid  the  possibility  of  a 
violation  of  the  Antideficiency  Act  (31  USC  665,  (a),  (b) ,  (h)).  A 
violation  of  the  sections  cited  could  occur  if  all  the  estimates  of 
receipts  now  deferred  were  made  available  and  obligated  while  estimated 
receipts  were  not  fully  realized. 

This  reserve  action  is  taken  under  provisions  of  the  Antideficiency  Act 
that  authorize  the  establishment  of  reserves  for  contingencies  (31  USC 
665(c)  (2)). 


Estimated  Effects; 


The  funds  made  available  are  sufficient  to  carry  out  1977  program  objectives, 
If  the  deferred  funds  were  made  available  for  use  and  obligated  in  1977, 
the  1978  program  level  would  be  below  that  conducted  in  the  current  year 
because  some  portion  of  1977  receipts  normally  carried  forward  into  the 
next  fiscal  year  would  not  be  available. 

Release  of  deferred  funds  would  necessitate  development  of  a  plan  for  an 
expanded  1977  program. 

Outlay  Effect  j^ 

No  effect  on  outlays  results  frcm  this  deferral  action. 
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Deferral  No: 

DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Sectioti  1013  of  P.L.  93-344 


D77-45 


Agency 


Department  of  Commerce 


Bureau 


Ge-aeral  Administration 


Appropriation  title  &  symbol 
Special  Foreign  Currency   13X0160 


0MB  identification  code: 
13-0160-0-1-403 


Grant  program    D  Yes 


d  No 


New  budget  authority 
(P.L ) 

dther  budgetary  resouirces 
Total  budgetary  resources 


1,540,063 
1,540,063 


Amount  to  be  deferred: 
Part  of  year 

Entire  year 


654,000 


'Legal  authority  (in  addition  to  sec.  1013) 
(Xj  Antideficiency  Act 

D  Other 


Type  of  account  or  fund: 
n  Annual 

Q  Multiple-year    , 

(expiration  date) 

[x]  No-year 


Type  of  budget  authority: 
13  Appropriation 

r~l  Contract  authority 

n  Other 


Justification 

This   account   is   used  to  supplement   the  activities   of  Domestic  and  International 
Business  Administration,   the  National  Bureau  of  Standards,   and  the  National  Oceanic 
and  Atmospheric  Administration  by  providing  U.S. -owned  foreign  currencies   in  those 
countries  where   the  Department   of   the  Treasury   determines   that   the  supply   of 
currencies   is   in  excess   of  the  normal  requirements  of  the  U.S.    Government.      In   fiscal 
year  1977,    the  "excess"  currency  countries   are:     Burma,   Guinea,    India,  Pakistan, 
Tunisia  and  Egypt. 

There   is   a  total  of   $1,540,063  in   unobligated  balances,   available   until  expended, 
remaining  in  this   account.     An  estimated   $886,063  will  be  needed  during  fiscal  1977. 
The  remaining  funds  of  $654,000  are  to  be  deferred  throughout   fiscal  1977   for  use  in 
future  years.     These  funds  have  been  reserved  for  contingencies   under  the  Antideficiency 
Act    (31  U.S.C.    665). 

Estimated  Effects 

None.      Planned  activities   in   1977   can  be   conducted  within  the   amount  made   available. 
The  funds  remaining  after  1977  will  be  used  to  meet  future  requirements. 

Outlay  Effects  ^ 

There  is  no  outlay  effect  of  this  deferral. 
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Deferral  No; 


D77-46 


DEFERRAL  OF  BUDGET  AUTHORITY  1 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


Agency 


Department  of  Coinmerce 


Bureau  National  Oceanic  and 

Atmospheric  Administration 

Appropriation  title  &  symbol   i 

Operations,  Research  and  Facilities 
(Ship  Construction) 


13X1450 


0MB  identification  code; 
13-1450-0-1-306 


New  budget  authority 
(P_l 94-362  ) 

Other  budgetary  resources 
Total  budgetary  resources 


$  566,215,0001/ 
62,781,270 
628,996,270 


Amount  to  be  deferred: 
Part  of  yet 


;ai1 


Entire  year 


7,500,000 


Grant  program    D  Yes 


Q  No 


Type  of  account  or  fund: 
Q  Annual 


□  Multiple-year 
Q  No-year 


(expiration  date) 


Legal    authority  (in  addHion  to  sec.  1013)  : 
(~1  Antideficiency  Act 

n   Other 


Type  of  budget  authority: 
Pn  Appropriation 

Q  Contract  authority 

□  Other 


justification 

Ciis  deferral  of  $7.5  million  will  delay  funding  until  1978  for  the  constr\xrtion  of  two 
new  (Class  IV)  fishery  research  vessels  provided  in  the  Departments  of  State,  Justice,  and 
Ccmneroe,  the  Judiciary,  and  Related  Agencies  Appropriation  Act,  1977  (P.L.  94-362). 
The  funds  are  available  until  expended.  Constrvjction  of  the  two  new  research  vessels 
was  provided  for  in  order  to  give  the  National  Oceanic  and  Atmospheric  Administration 
(NQAA)  additional  ship-days  to  conduct  the  expanded  fisheries  resources  conservation, 
assessnent,  and  itanagement  efforts  required  by  section  304  of  the  United  States  Fisheries 
Management  and  Conservation  Act  of  1976,  (P.L.  94-265) .  The  deferral  is  appropriate 
because  this  expenditure  of  funds  is  not  actually  needed  at  this  time  to  provide  the 
additional  ship-days. 


Estinated  Effects 

!Ihe  ccxistruction  delay  should  have  no  adverse  iitpact  on  the  fisheries  resource  program 
m  that  the  need  for  additioncd  days  at  sea  can  be  met  by  five  other  existing  NQAA 
ships  which  will  be  upgraded. 


1/  Does  not  include  $55,000  transfer  to  General  ^ministration ,  Department  of  Catmerce 
~  for  water  resources  planning  activity. 
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Outlay  Effect  (estimated  in  millions  of  dollars) 

Comparison  with  President's  197  8  Budget: 

1.  Budget  outlay  estimate  for  1977 $572.7 

2.  Outlay  savings,  if  any,  included  in  the  budget  outlay 

estimate 3.8 

Current  Outlay  Estimate  for  1977 

3 .  Without  deferral 576 .  5 

4 .  With  deferral 572.7 

5.  Current  outlay  savings  (line  3  minus  line  4) 3.8 

Outlay  Savings  for  1978 -0. 1 

'^.'.tl-y  Sa\-L-igs  for  1979 -3.7 
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Deferral  No 

DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93344 


NOTICES 


Agency                           ^  ^ 

Department   of  Commerce 

New  budget  authority                     $ ^— 

Bureau 

Maritime  Administration 

(P.I  .                         ) 

Other  budgetary  resources              3^2,813.,24J- 

Appropriation  title  &  symbol 

Tnt.«l     huA^fitttry    T-P.sniifr'PR            362,811,241 

r 

Ship  Construction        13X1708 

Amount  to  be  deferred: 

Part  of  year                                 $ 

Rntire   vear                                              200,900,000 

0MB  identification  code:             1 
13-1708-0-1-406 

-Legal  authority  fin  addition  to  sec.  J0I3)  : 
0  Antideficiency  Act 

Grant  program         E  Yes               D  No 

n   Other  , 

Type  of  account  or  fund: 
n   Annual 

Q    Mill  tip!  *»-yPAi- 

Type  of  budget   authority: 
[x1  Appropriation 

[~1  Contract  authority 

(expiration  date) 
[X]  No-year 

□  nthPT- 

Justification 


I 


This  appropriation,   available  until  expended,   provides  subsidies  to  U.S.   shipyards   for 
the  construction  and  reconstruction  of  ships   for  foreign  trade. 

The   deferral   is  based  on   the   current   projections   of  realizable   demand   for  U.S. 
shipbuilding.      Anticipated  new   subsidized  shipbuilding   contracts    through  the   end  of 
fiscal  1977  can  be   funded  within  the   $161,911,241  apportioned  for  this  period. 

The  amount  being  deferred  has  been   reserved  for  contingencies   under  the  Antideficiency 
Act    (31  U.S.C.    665). 

Estimated  Effects  I 

— ,  t 

The  deferral  will  not  delay  planned  construction  or  conversion  of  subsidized  ships 
and  will  not  affect  the  international  competitive  position  of  U.S.  shipyards. 

Outlay  Effect 

There  is  no  outlay  effect  of  this  deferral. 


D77-10B 


SUPPLEMENTARY  REPORT 


Report  Pursuant  to  Section  1014(c)   of  P.L.   93-344 


This  report  revises  Deferral   No.  D77-10A  transmitted  to  the  Congress 
on  December  3,  1976,  and  printed    in   the   Federal   Register   of 
December    8,    1976,     (Volume    41,    >io.    ?3"',    Part    II). 


This  revision  reflects  a  net  increase  of  $51,768,837 
in  the  amount  to  be  deferred  in  fiscal  year  1977  for  the 
Military  Construction  and  Family  Housing,  Defense 
appropriations.   The  increase  is  due  to  cost  savings 
generated  by  favorable  bids  that  were  experienced  during 
fiscal  year  1976.   The  total  amount  now  deferred  is 
$387,651,837. 


The  decrease  of  $371,399,937  in  total  budgetary  resources 
is  the  difference  between  the  estimated  and  actual 
unobligated  balances  brought  forward  on  October  1,  1976. 


4371 
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Deferral  No: 


D77-10B 


I 


DEFERRAL  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93-34-4 


Agency 


Department  of  Defense 


Bureau 


•'Appropriation  title  &  symbol 

See  Coverage  section  below 


^3,451,306,000 
Other  budgetary  resources     2,974.575,746 


New  budget  authority 
(P.L.     94-367, ) 


0MB  ivlentification  code: 

See  Coverage  section  below 


Grant  progrfun  D  Yes 


(3  No 


Type  of  account  or  fund: 
pT;   Annual 


[~]   Multiple-year 
m  No-year 


(expiration  date) 


Total  budgetary  resources 


6,425,881,746* 


Amovint  to  be  deferred: 
Part  of  year 


^     387,651.837* 


Entire  yea 


J 


Legal  authority  (m  addition  to  sec.  ]013) 
fXl  Antideficiency  Act 

n    Other J 


Type  of  budget  authority: 
[xl  Appropriation 

\~]   Contract  authority 

□  Other. 


Coverage 
Account  title 


Military  Construction, 
Military  Construction, 
Military  Construction, 
Military  Construction, 
Military  Construction, 
Military  Construction, 
Military  Construction, 
Military  Construction, 
Military  Construction, 
Family  Housing,  Defense 
Family  Housing,  Defense 


Army 
Navy 

Air  Force 
Defense  Agencies 
Army  National  Guard 
Air  National  Guard 
Army  Reserve 
Naval  Reserve 
Air  Force  Reserve 


Appro- 
priation 
Symbol 

21X2050 
17X1205 
57X3300 
97X0500 
21X2085 
57X3830 
21X2086 
17X1235 
57X3730 
97X0700 
9770700 


0MB  Identifi- 
cation code  1/ 


21-2050- 
17-1205- 
57-3300- 
97-0500- 
21-2085- 
57-3830- 
21-2086- 
17-1235- 
57-3730- 
97-0701- 
97-0701- 


0-1 
0-1 
0-1 
0-1 
0-1 
0-1 
0-1 


•051 
-051 
-051 
-051 
-051 
-051 
-051 


0-1-051 
0-1-051 
0-1-051 
0-1-051 


Amount 
Deferred  * 

$135,550,000 

74,527,904 

41,380,000 

11,138,000 

42,054.000 

21,240,000 

31,422,000 

14,491,000 

8,504,933 

7.344,nnn 

-0- 

387.651.837 


Justification       •    ! 

The  above  amounts  in  the  listed  no-year  appropriations  are  currently 
deferred  under  provisions  of  the  Antideficiency  Act  (31  U.S.C.  665) 
which  authorizes  the  establishment  of  reserves  for  contingencies. 


*  Revised  from  previous  report. 
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Justification  (continued) 


Due  to  the  long  period  of  time  required  to  construct  facilities,  the 
Congress  makes  appropriations  for  this  purpose  available  until  expended. 
The  above  funds  are  deferred  due  to  administrative  delays,  such  as  project 
designs  not  being  completed  and  incomplete  coordination  of  projects 
with  either  other  Federal  agencies  or  local  government  agencies.  Funds 
will  be  apportioned  for  individual  projects  throughout  the  year  upon 
completion  of  project  design  and/or  coordination. 

Estimated  effects  , 

These  deferrals  have  no  programmatic  or  budgetary  effect  because  the 

funds  could  not  be  obligated  at  this  time,  even  if  they  were  made  available. 

Outlay  effect  ' 

There  is  no  outlay  effect  resulting  from  this  deferral  since  the  funds 
could  not  be  used  if  made  available. 
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D77-24A 


SUPPLEMENTARY  REPORT 


Report  Pursuant  to  Section  1014(c)  of  P.L.  93-344 

This  report  revises  Deferral  No.D77-24,  transmitted  to  the  Congress  on 
October  1,  1976,  and  printed  as  House  Document  ISio. 94-650.        » 

This  revision  reflects  a  change  in  the  amount  deferred  from  $463,585 
to  $8,080,232.  This  increase  in  the  deferral  results  fron  an 
identical  increase  in  the  unobligated  balance  available  to  this 
program.  The  actual  unobligated  balance  that  develc^^ed  was  $7,616,647 
higher  than  had  been  originally  estimated  because  of  a  deobligation  of 
funds .  I 
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Deferral  No:  D77-24A 


OKFI-RRA!    or  0110'. f  I    Al  THORH  V 

KriMiri    I 'lit  Ml. 1  III    n.  S«  I  I  mil    ]  (>  M  of   iV  1  ..    V  <    <i'l 


4 


u 


Department  of  Transportation 


bureau   Federal  Aviation  Administration 


Apprr. priction  title  &  symbol 

Civil  Supersonic  Aircraft 

Develcpnent  Ternlination,  69X0106 
Civil  Supersonic/  Aircrcift  Develc^>- 
ment,  69X1358  ' 


New  budget  authority 
(P.L 1 


-0- 


8,116,232 


Other  budgetary  resources 

Total  budgetary  resources    8,116,232 


Amount  to  be  deferred: 
Part  of  year 

Entire  year 


-0- 


*  8,080,232 


C'1.   l.-or^.tification  code: 
69-0106-0-1-405 


Groi^.-'.-  program    O  "'fes 


a  No 


Legal  authority  (in  addition  to  sec.  1013) 
[33  Antideficiency  Act 

n  Other 


Vypc   ..f  account   or   fund: 
[~1    Arinu-oJ. 


^  ;    Mul  '^  i  pi  G-yc  ar 
DC   No-yoar 


(expiration  date) 


j  Type  of  budget  authority: 
'     J3  Appropriation 

[~1  Contract  authority 

□  Other 


Coverage 

Civil  Si^rsonic  Aircraft  Development 

Termination 
Civil  Supersonic  Aircraft  Develc^jment 

Total 

v  j 

Justification 


Total  Budgetary  Resources   Amount  Deferred 


^  812,283 

7,303,949 

$8,116,232 


$  776,283 

7,303,Q49 

$8,080,232 


This  account  finances  the  termination  of  the  supersonic  transport  developnent  program. 
Ihe  total  cost  of  settlaonent  of  contractor  claims  and  closeouts,  airline  refunds, 
oocrpletion  of  specifically  designated  technology  programs,  arid  necessary  governmental 
adninistrative  costs  incidental  to  these  cictivities  is  inclixied.  Ihese  funds  \«ze 
appropriated  by  the  Departmeiit  of  Transportation  and  Related  Agencies  Appropriation 
i^efcfi,  l&?l-and  1972.  Becatisejof  the  difficulty  in  ending  such  a  ooraplex  and  massive 
underta)cing,  termination  heisj  taken  a  nunber  of  years.  Settleraent  is  being  2KXxapliahed 
as  quickly  as  possible  oonsiitent  with  the  legitimate  claims  of  the  oontractors  and 
the  protection  of  gowemment  interests.  i 

Estimated  Effects 

— j 

This  deferral  action  has  no  programmatic  effect. 

Outlay  Effect 

•niere  is  no  outlay  effect  of  this  deferral  because  the  funds  would  not  be  used  if  made 
available. 


Revised  from  previous  report. 
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SUPPLEMENTARY  REPORT 
Report  Pursuant  to  Section  1014(c)  of  P.L.  93-344 


D77-25A 


This  report  revises  Deferral  No.  D77-25,  transmitted  to  the 
Congress  on  October  1,  1976,  and  printed  as  House  Document 
No.  94-650.  (  j 

This  revision  reflects  a  change  in  the  amount  deferred  from" 
$276,101,000  to  $287,095,484.   This  increase  in  the  deferral 
of  $10,994,484,  results  from  an  identical  increase  in  the 
unobligated  balance  (from  an  estimate  made  in  connection 
with  initial  apportionment  for  1977  to  the  ajctual  unobligated 
balance  carried  into  1977)  • 


NOTICES 


4377 


Deferral  Ko; 


077-25  A 


DEFERRAL  OF  Bl'DGET  Al  THORITV 

Reptut   Pursuant  tc  Scr.iun   10]'-,  of  P.L.  ^^^-},-k-^ 


"^  Department  of  Transportation 


T 


uureau 


Federal  Aviation  Administration 


New  budget  authority 
i    fP.L._  94-387  _; 

Other  budgetary  resources 


^200,000,000 

•v 


Appropriation  title  &  symbol 

Facilities  and  equipment 
(Airport  and  airway  trust  fund) 

69X8107 

695/78107 

696/88107 

697/98109 


QlMi   identification  code: 
69-8107-0-7-405 


Grant  program    D  Yes 


Q  No 


Type  of  account  or  fund: 
[~~1  Annual 


*294.495,484 

Total   budgetary   resources        494,495,484 


Anount  to  be   deferred; 
Part   of  year 

Entire  year 


287,095,484 


LegaJ.   authority  (in  addition  to  sec.  I0?3j  : 
[3  Antidef iciency  Act 

D   Other 


Type  of  budget  autnority: 
695/78107  Sept  30,  197f7  1/  Q  Appropriation 
696/88107  Sept  30,  1978 
[3  Multiple-year  697/98109  Sept  30,  197)9     □  Contract  authority 


(expiration  date) 


Pn  No-year 


□  Other. 


Justification 

Funds  fron  this  account  are  used  to  procure  specific  Congressionally-approved  facilities 
and  equipment  for  the  expansion  and  modernization  of  the  national  airway  systesn.  Projects 
financed  from  this  account  include  construction  of  buildings  and  purchase  of  new  equip- 
ment for  new  or  improved  air  traffic  control  tcwers,  autocratlOTi  of  the  enroute  airvvay 
control  system,  and  expansion  and  improveinent  in  the  navigational  and  landing  aid  sys- 
tems. Ihese  funds  were  appropriated  in  the  Department  of  Transportation  and  Related 
Agencies  Appropriation  Acts  of  1977  and  prior  years.  1^  estiirated  total  cost  for  each 
project  is  traditionally  included  in  the  budget  submissicHi  and  appropriation  for  the 
year  in  v^ich  it  is  requested.  Because  of  the  lengthy  procurement  and-  construction 
time  for  interrelated  new  facilities  and  complex  equipment  systems,  it  is  not  possible 
^  to  obligate  all  funds  necessary  to  conplete  each  project  in  the  year  funds  are  appro- 
priated. Therefore,  it  is  necessary'  to  apportion  funds  so  that  sufficient  resoiarces 
will  be  available  in  future  periods  to  coiplete  these  projects.  Ihis  deferral  action 
is  consistent  with  the  Congressional  intent  to  provide  multi-year  f^jnding  for  the  total 
oosts  of  these  projects  and  is  taken  under  provisions  of  the  Antidef  iciency  Act  (31 
U.S.C.  665)  which  authorize  the  establishment  of  reserves  for  ccntingencies . 


v, 


Revised  frcsr.  previous  report. 
None  of  these  funds  are  deferred. 
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Estimated  Effects 

Ttiis  deferral  actiaci  is  consistent  with  normal  operations  for  this  program. 
•Hie  amount  deferred  could  not  be  econonically  used  if  made  available  in 
fiscal  1977  because  of  the  planned  inulti-year  procurotent ,  caistnjction 
and  installation  cycle. 

Outlay  Effect 

Il^re  is  no  outlay  effect  of  this  deferral  because  the  funds  would  not  be 
used  if  made  available. 


NOTICES 

Deferral  Ho: 
DKFFRHAI.  Ol    fiUDGEl   Al  litORITY 

Kr|w.it    I'm  Ml. ml    i<     ^'  <  iioii    Id  M  of   ('   I   .   'M    V'i'i 
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Agency 

UdpiirLiiicriL  of  Transportation 

1 __ ■ 

New    hiifigHt.    niit.hnrit.y                          $ 

bureau 

Federal   Highway  Administration 

Other  budf^etary   resources            $91,003,333— 

Appropriation  title  &  symbol                   , 
Trust  Fund  Share  of  other  Highway 

Total   budKCtarv   resources      $91,003,333— 

Programs   (Great  River  Road) 
69x8009 

Amount  to  be  deferred: 

Pn.yf.    nf    y*.nr                                               $ 

Entire  year                                    $31,250,000 

0MB  identification  code: 
69-8009-0-7-404 

Legal  authority  (m  addition  to  sec.  10T3)  : 
r~l  Antideficiency  Act 

Grant   program          [^  Yes                D  No 

D   Other 

Type  of  account  or  fund: 

n   Annual                   9-30-77    ...$9,753,333 

9-30-78   ...$25,000,000 

^  Multiple-year    9-30-79   ...$25,000,000 

9-30-80   ...$31,250,000 
^  No-year                        {expi»'ation  date) 

Type  of  budget  authority: 
[~1  Appropriation 

0  Contract  authority 
2/ 

□    Other 

Justification 

The  National    Scenic  and  Recreational    Highway   (Great  River  Road)  was  authorized  by 
tne  Federal -Aid  Highway  Act  of  1973  for  the  purpose  of  constructing  or  reconstructing 
a   two-lane  scenic  highway   in  the  ten  states  bordering   the  Mississippi   River       The 
Gipeat  River  Road   spans  over    2,000   miles. 

The   contract   authority   provided    for    this   program    is    liquidated    through 
both   the    Highway   Trust   Fund    and    the    General    Fund.      A   total   of    $121    250    000 
m   contract   authority   has   been   nade   available   through   FY   1977    for   the    ' 
program.      Of    this    total,    $90,000,000   was   made   available    in    the 
Feaeral-Aid    Highway   Act   of    1973,    and    $31,250,000    (the   amount    to   be   deferred) 
was   made    available    in    the   Federal-Aid    Highway  Act   of    1976.       The    Highway 

Trust  Fund  Share  of  the  $121,250,000  total    is  $91,250,000,  with  the  balance  of 
$30,000,000  constituting  the  General   Fund  Share.     The  table  below  displays  the  origin 
of  the  $121,250,000  in  contract  authority  provided  through   1977. 
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-  This  amount  is  the  portion  of  "Trust  Fund  Share  of  other  Highway  Programs"  made 

available  for  the  Great  River  Road.  Total  funds  available  to  the  "Trust  Fund  Share  of 
Other  Highway  Programs"  is  $141,097,124. 

"   This  amount  is  deferred. 

1 
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($ 


in  thousands) 


''•'"iQin  of  C' 


-•  t  Authority 


1973  Highway  A:;- 
Trust  Fun'..'  . 
General  Fi;  — 

1976  Highwd.  /  ■.  , 
Trust  Fun«.' 


1974 


10,000 
10,000 


1975 


25,000 
10,000 


1976 


25,000 
10,000 


m 


D77-48 


1977   Total 


60,000 
30,000 


Totals 20,000  35,000 


35,000 


6,250       25,000       31,250 
6,250       25,000     121,250 


In  fiscal  year  1976,   $90,000,000,   the  full   amount  of  contract  authority  available 
at  that  time,  was  apportioned  for  use  and  allotted  to  the  States    (with  the  exception 
of  a  $10  mii:-:on  DOT  discretionary  reserve)  .3/ However,   as  of  September  30,   1976, 
the  States  haa  obligated  only  $370,000   ($246,667  Trust  Fund  and   $123,333  General 
Fund).  [ 

A  deferral   of  the  $31,250,000  of  contract  authority  provided  by  the  1976  Highway 
Act  is  propose-  for  several   reasons: 


State  plans  for  fiscalyear  1977   indicate  that  no  more  than  $34,630,000 
will   be  obligated,   falling  far  short  of  exhausting  the  original    $90 
million  of  contract  authority  provided  in  the  1973  Highway  Act.     The 
additional    $31,250,000  provided   in  the  1976  Highway  Act   is  clearly 
not  needed  at  this  time  and  should  be  deferred. 


--  Present  plans  envision  using  only  the  original   $90  million  authorized 
by  the  1973  Highway  Act.  4/    These  funds  are  to  be  applied  to  engineering 
and  design  and  to  congressionally-expressed  emphasis  areas.     As  noted 
in  House  conference  Report  No.    94-1017,   these  emphasis  areas   include 
"acquisition  of  areas  of  archaeological,  scentific,  or  historical 
importance,   necessary  easements  for  scenic  purposes,   and   the  con- 
struction of  roadside  rest  areas  and  other  appropriate  facilities." 

The  Department  of  Transportation  is  currently  gathering  data  on  the  costs  of 
these  emphasis  areas.      If  it  is  apparent  that  costs  associated  with  the  types 
of  activities  mentioned  above  exceed  $90  million,  additional   contract  authority 
may  be  proposed  for  obligation  up  to  a  maximum  of  the  additional    funding   provided 
in  the  1976  Highway  Act. 

Outlay   Effect 

There   is  no  outlay  effect  of  this  deferral    because  the   funds  would  not  be 
expected  to  be  used  if  made  available.  i 

3/   Some   States   may   be    unable    to   obligate,    in    a   timely    fashion,    all 
funds   allocated   to  'them.      Therefore,    if   DOT  allocated   the   entire 
$90.0   million   among  the   States,    some   of   the   funds  might    lapse. 
The    DOT   discretionary   reserve   was   established    to   provide    the 
balance  of    funds   to   those   States  which  have  made   the  most   progress 
m   obligating   their   allocated   funds    (and,    thereby,    reducing   the 
risk   of   a    funding    lapse) . 

4/  A  general   provision   is   being   proposed   in   the    1978   budget   that 
would   permit   obligabional    control    at    the    $90   million    level. 

f      -         ■  I 
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Deferral  No: 

DEFERRAL  OF  BUDGET  AUTHbRITV 

RefKjrt  Pursuant  lo  Section  1013  of  P.Li  93-344 


D77-49 


Agency   Energy  .Research  and 

« Devcloproent  Administration 

bureau 


Appropriation  title  &  symbol 


C^jerating  Expenses  ';! 
89X100 


0MB  identification  code: 
89-0100-0-1-999 


Grant  progreun    □  Yes 


a  No 


lype  of  account  or  fund: 
r~]   Annual 


r~l   Multiple-year 
Pn   No-year 


(expiration  date) 


New  budget  authority  $  4,668,838,000 

(P.L. 9A-355   &  P.L.  94-373) 

Other  budgetary  resources  1/577,109,000 

'■'  '■ilfi^al   budgetary  resources  6,245,947,000 


Amount  to  be  deferred; 
Part  of  year 

Entire  year 


$ 


7,500,000 


Legal   authority  (in  addition  to  sec.  1013)  : 
LJ  Antideficiency  Act 

O  Other. 


Type  of  budget  authority: 
S  Appropriation 

O  Contract  authority 

□  Other 


Justification 

'^^.S^J'fi  ':!t^^  the 

Departanent  of  the  Interior  and  Related  Agencies  Appropriation  Act  1977  (?  l  94-17"^^ 

SSStS^i''^'  1977  autto.ization  legislatioTfor"^  ^  i^LL^^  I^Jg^t 
Administration  has  not  been  enacted,  there  does  not  now  exist  a  sufficient  legislative 
basis  on  which  to  apportion  fu«is  for  an  Energy  Extension  Service?^       legislative 

Estimated  Effects 

Si^^?^Hl°5  Sl.^^F  ^^'^^^i^^  service  will  be  delayed  until  such  time  as  a  necessary 
legislative  authorization  is  enacted  into  law.  Congressional  disapproval  of  thT^ 
iStion   "°'  ""^^   ""  initiation  of  the  prog?^  because  of  tte"^  of  S^horizing 

|i  t 

Outlay  Effect 

^ere  is  not  expected  to  be  an  outlay  effect  of  this  deferral.  An  Enerqy  Extension 
Service  IS  not  now  included  in  the  1977  ERDA  Operating  expenses  outS^tSS^ 
Adjust^ts  to  ouUays  v^d  need  to  be  considSedTf  tS'^a^SSnS^^ized. 
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Deferral  No 


j)Krr:RRAj  (^f  rudgft  AinnoKnv 


D77-50 


i<  r  pi  II  f     i'tn  '.M.}lit     f  * 


^  f  •  (  r  I  *  m 


|(»l  '.   ..f    I'    I.      ')'>     '.I  1 


A»^;l.<•■/     i:./KT<)y  l<iL-search  <ind 


liurean 


Aprircpric^ 


.itluG  fat  symbol 


Operating  Expenses 
89X0100 


New  budget  authority 

(P_i_    94-355  &P.L.   94-373) 

Other  budgetary   resources 
Total  budgetary   resources 


^4,668,838,000 

4)  _ 


1,577,109,000 
6,245,947,000 


C'lt.   ivler.oif ication   code: 
89-0100-0-1-999        " 


fifSLT.t   progra^i 


Yes 


joj  No 


Type   of  account    or   fund: 
Lj    Annual 


I    j    Mul tiple-year 
^.   No-year 


(expiration  date) 


Amoimt  to  be  deferred; 
Part   of  year 

Entire  year 


12,000,000 


Legal  authority  (m  addition  to  sec.  ]0I3j 
Q  Antideficiency  Act 

D   Other ! 


Type  of  budget  authority: 
(13  Appropriation 

r~1  Contract  authority 

□  Other  _J 


I 


Justification 

This  action  defers  $12.0  million  in  budget  authority  provided  for  lower-priority  long 
lead-time  ^n^nnrrh   iigtiyities  in  the  Magnetic  Fusion  Energy  program  until  an  assessrtent 
of  the  most  appropriate^^^in^ing  for  these  activities  is  carpleted.  The  funds  could  be 


more  usefully  applied  -once  an  assessment  is  made  of  what  inforTration  is  required  and 
v^*ien  It  is  required  to  most  efficiently  meet  the  obiectives  of  tho  msanptir  fn.Qion 
energy  program. 

Estimated  Effects 

— — : I  -I 

The  1977  Magnetic  Fusicai  Energy  program  is  planned  for  a  level  of  $224  million  in 
outlays.  The  effects  on  program  outlays  of  this  deferral  are  as  follows: 
CXitlays  f or  confinement  systems  will  be  rediK^ed  by  $1.0  million  to  a  level  of 
$85.2  million;  developnent  and  technology  efforts  will  be  reduced  by  $3.5  million  to  a 
levei^of  $48.0  million;  applied  plasm  physics  research  will  be  reduced  by  $.5  million 
to  a  level  of  $47.4  million;  and  reactor  projects  will  be  reduced  by  $1.0  million  to 
a  level  of  $43.6  million.  This  overall  reduction  of  2.6  percent  in  the  level  of  effort 
for  the  iMagnetic  Fusion  Energy  program  in  FY  1977,  mintains  an  increase  of  $85  million 
(or  a  60  percent  increase)  over  the  FY  1976  level  and  will  not  delay  the  potential 
a'/ailability  of  fusion-generated  caimercial  electrical  power. 
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Outlay  Effect   (in  millions  of  dollars) 
Conparison  with  President's  1978  Budget: 

1.  Budget  outlay  estimate  for  1977 

2.  Outlay  savings,  if  any,  included  in  the 

budget  outlay  estimate 

Current  Outlay  Estimates  for  1977: 

3.  Without  deferral 

4.  With  deferral i ! ! ! ! ! ! 

5.  Current  outlay  savings  (line  3  -  line  4) 

CXatlay  savings  for  1978 


$4217.6 
6.0 

4223.6 

4217.6 

^   670 

$  -6.0 
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NOTICES 


,    „           D77-51 
Deferral  No:  l. 


DEFERRAI.  OF  Bl'DGET  AUTHORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93-}''t4 


Agency      Enercry*  Research  and 

rv.^7(^ !  r^prr^-i c  /vdminis tration 


bureau 


Appropriation  tit-le  i  symbol 


Qperatia-iq  Expenses 
89X0100 


V  .  .   *>,   ^  ^4,668,838,000 

New  budget  authority  *  — ^ — 

(PL   94r335  &  p.L.    94-373 

*  ^^^^  1,577,109,000 


Other  budgetary  resources 


Total  budgetary  resources   _J '. L. 


0Mb  identification  code: 
89-0100-0-1-999 


Grant  program    □  Yes 


0  "*o 


Type  of  account   or   fund; 
[~]    /Innual 


Amount  to  be  deferred: 
Part  of  year 

Entire  year 


5,400,000 


Legal  authority  (m  addition  to  sec.  1013) 

□  Antideficiency  Act 

□  Other 


\~]   Multiple-year 
Pn   No-year 


(expiration  date) 


Justif  ica  tion 


Type  of  budget  authority: 
0  Appropriation 

[~1  Contract  authority 

□  Other  __^ 


I 


l^s  deferral  delays  fvinding  for  Program  S\:^port-CcnTnunity  Operations  provided  by  the 
p-_blic  t-torks  for  Water  and  Power  Development  and  Energy  Research  Appropriation  Act, 
1377,  (P.L.  94-3  35" .  These  funds  are  being  deferred  because  this  special  assistance — 
intended  to  be  provided  to  the  cities  of  Oak  Ridge,  Tennessee,  Los  Alamos,  New  Mexico, 
ar.d  Richland,  v:a3hi:.g:x>n,  and  the  counties  around  Oak  Ridge  and  Los  Alamos — is  not 
presently  needed.  I  I  '; 

0^  the  amount  deferred,  $1.7  million  was  to  be  provided  for  the  schools  at  Oak  Ridge, 
'-OS  Alamos,  and  ?.ichland  in  the  event  that  funds  made  available  to  these  schools  in 
t!ie  past  through  the  School  assistance  for  federally-affected  areas  (inpact  aid) 
jjrogram  of  the  Department  of  Health,  Education,  and  Welfare,  v^rauld  not  be  available. 
Impact  aid  funds  will  be  available  so  that  the  substitute  amounts  will  not  be  needed 
tlvis  year. 

The  rerainder  of  the  deferral  ($3.7  million)  was  intended  for  special  payments  to  the 
city  of  Oak  Ridge  and  the  counties  aroxond  Oak  Ridge  and  Los  Alamos.  The  payments  are 
r.ot  needed  by  tlie  counties  in  fiscal  1977.  These  ccmrrunities  will  receive  sufficient 
special  aid  in  1;77  tlirough  the  Atonic  Energy  Act  of  1954,  as  amended,  (42  U.S.C..  2208) 
^Section  168)  frc->  payments  intended  to  offset  the  loss  of  tax  revenues  incurred  because 
of  tlie  presence  of  ERDA  facilities.   (Tax  Loss  provisions)  These  counties  have  not 
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qualified  for  payments  intended  to  offset  any  extra  costs  to  the  ccmunities  incurred 
because  of  the  presence  of  ERDA  facilities  (Special  Burden  provisions) .  In  addition, 
the  special  payment  to  Oak  Ridge,  Tennessee,  is  reduced  because  recent  tax  receipts 
from  Japanese  facilities  of  $2.2  million  offset  the  need  for  Federal  assistance  in 
fiscal  1977. 

Estimated  Effects 

Ihe  $1.7  millicai  provided  as  a  substitute  for  inpact  aid  and  the  renaming  $3.7  mil- 
lion— which  in  the  absence  of  this  deferral  would  be  distributed — will  be  available 
to  finance  general  requirements  of  the  program  in  1978. 


Outlay  Effect  (in  millions  of  dollars)    • 
Ccxiparison  with  President's  1978  Budget: 

1.  Budget  outlay  estimate  for  1977 

2.  Outlay  savings,  if  any,  included  in  the 

budget  outlay  estimate 


$4,217.6 
5.4 


Current  Outlay  Estimates  for  1977: 

3 .  Without  deferral 

4 .  With  deferral 

5.  Current  outlay  savings  (line  3  -  line  4) 


Outlay  savings  for  1978. 


4,223.0 

4,217.6 

>         57? 

-5.4 
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Deferral  No: 


D77-52 


i 


DEFERRAL  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Secnon  1013  of  P.L.  93-344 


/.;i::n:y  Energy  Research  and     j 
bureau 


T 


J  New  budeet  authority 


^4.668.838.000 


;"T.prc.'priat  ior  t. itie  ^  symbol 


Operating  Expenses 
89X0100 


(P.;  .Q4-355  &  P.L.  94-373) 
_|  Other  budgetary  resources      1^577,109,000 

i    Total  budgetary  resources    6,245,947,000 


C'^b  identification  code: 

89-0100-0-1-999 


drarit  program 


::;iYes 


joi  No 


^ypc   of  account   or   fund; 
r~l    Annual 


(~1    Multiple-year 
^  No-yeo.r 


Amoufit  to  be   deferred; 
Part  of  year 

Entire  year 


8,200,000 


Legal   authority  f/n  addition  to  sec.  I073J 
(~1  Antideficiency  Act 

n   other 


(expiration  date) 


Type  of  budget  authority: 
[33  Appropriation 

{~|  Contract  authority 

□  Other 


Justification 

This  deferral  delays  $8.2  million  (frcn  a  total  of  $189.2  million  in  bxxiget  authority 
available  for  this  program)  for  the  biomedical  and  environmental  research  program 
provided  in  the  Public  Works  for  Water  and  Power  Developnent  and  Energy  Research    i^ 
Appropriation  Act,  1977.  The  deferral  reduces  by  half  the  funds  available  for  the 
onvironmental  policy  analysis  function,  the  National  Coal  Utilization  Assessment, 
ard  multi-technology  integrated  assessments.  The  environmental  policy  analysis 
function  is  intended  to  review  the  impact  on  the  energy  supply  of  prc^XDsed 
environiTental  legislation,  government  policies,  and  regtilations .  The  activity 
is  not  presently  defined  well  enough  to  make  the  best  use  of  all  the  available 
funds.  It  is  appropriate  that  full-funding  for  this  activity  be  delayed  while 
►Jlans  for  the  efficient  use  of  the  deferred  funds  are  developed.  F^.inas  for  use 
i.1  developing  the  National  Coal  Utilization  Assessment  and  multi-technvology 
"otograted  assessments  are  deferred  because  (1)  the  coal  utilization  study,  as 
pkTfisently  planned,  is  too  broad  in  scope  to  achieve  optimal  benefits  and  (2) 
ccoeptably  firm  program  plans  for  the  multi-technology  studies  do  r-ot   e:-d,st. 


ICitimated  Effects 


8 


Tte  effects  of  this  deferral  are  as  follows: 

— The  environmental  policy  analysis  function  will  not,  as  thi   result  cf  ti-se  funds 
deferred,  have  full- funding  until  the  activities  to  be  perforTTi?d  a::3  more 
adequately  defined.  Plans  that  allow  for  the  efficient  use  of  tJ-e  deferred  funds 
are  not  expected  to  be  developed  before  1978.  The  deferral  will  result  in  a 
shift  in  «ir*iasis' away  fron  longer-term  studies  and  support  for  the  National 
.  .'dx^ratories  toward  shorter-term,  in-house  reviews  of  environmental  regulatory, 
■coxicy,  and  iecislacive  proposals. 
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— The  scope  of  the  National  Coal  Utilizaticn  Assessment  will  be  reduced  in  order 
to  meet  cxily  those  informaticsi  needs  unfulfilled  by  earlier  stixiies.  The 
multi-technology  studies  will  be  sieved  vtiile  firm  program  plans — incluiing 
the  formation  of  clearly-defined  objectives — are  develc^^ed  and  reviewed. 
Regional  environmental  analyses  will  be  scinev«*iat  slowed  by  this  deferral 
as  will  liaison  efforts  by  ERDA  with  the  State  and  regicaial  environnental 
and  energy  agencies. 

Outlay  Effect  (in  millions  of  dollars) 
Cotparison  with  President's  1978  Budget: 

1.  Bidget  outlay  estimate  for  1977 $4,217.6 

2.  Outlay  savings,  if  any,  included  in  the 

I    budget  outlay  estimate , 6.2 

Current  Outlay  Estimates  for  1977: 

3.  Without  deferral 4,223.8 

4.  With  deferral 4,217.6 

5.  Current  outlay  savings  (line  3  -  line  4) $    6.2 

Outlay  savings  for  1978 -6.2 


4387 
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MONDAY,  JANUARY  24,  1977 

PART  IX 


THE  PRESIDENT 

Jimmy  Carter 


PRESIDENTIAL 

PROCLAMATION  OF 

PARDON  OF 

JANUARY  21,  1977 

EXECUTIVE  ORDER 

RELATING  TO 

PROCLAMATION  OF 

PARDON 


presfdentlol  ckxuments 

Title  3— The  President 

PROCLAMATION  4483 

GRANTING  PARDON  FOR  VIOLATIONS 
OF  THE  SELECTI\^  SERVICE  ACT, 
AUGUST  4,  1964  TO  MARCH  28,  1973 

BY  THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA 

A  PROCLAMATION 


Acting  pursuant  to  the  grant  of  authority  in 

I 

Article  II,  Section  2,  of  the  Constitution  of  the 
United  States,  I,  Jimmy  Carter,  President  of  the 
United  States,  do  hereby  grant  a  full,  complete  and 
unconditional  pardon  to:   (1)  all  persons  who  may 
have  committed  any  offense  between  August  4,  1964 
and  March  28,  1973  in  violation  of  the  Military 
Selective  Service  Act  or  any  rule  or  regulation 
promulgated  thereunder;  ,and  (2)  all  persons  heretofore 
convicted,  irrespective  of  the  date  of  conviction,  of 
any  offense  committed  between  August  4,  1964  and 
March  28,  1973  in  violation  of  the  Military  Selective 
Service  Act,  or  any  rule  or  regulation  promulgated 
thereunder,  restoring  to  them  full  political,  civil 
and  other  rights. 

This  pardon  does  not  apply  to  the  following  who 
are  specifically  excluded  therefrom: 
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I. 

(1)  All  persons  convicted  of  or  who  may 
have  committed  any  offense  in  violation  of  the 
Military  Selective  Service  Act,  or  any  rule  or 
regulation  promulgated  thereunder,  involving 
force  or  violence;  and 

(2)  All  persons  convicted  of  or  who  may 
have  committed  any  offense  in  violation  of  the 
Military  Selective  Service  Act,  or  any  rule  or 
regulation  promulgated  thereunder,  in  connection 
v/ith  duties  or  responsibilities  arising  out  of 
employment  as  agents,  officers  or  employees  of 
the  Military  Selective  Service  system. 

IN  WITNESS  VniEREOF,  I  have  hereunto  set  my  hand 

this   ^^tl^  ^^^   °^  January,  in  the  year  of  our 

Lord  nineteen  hundred  and  seventy-seven,  and  of  the 

Independence  of  the  United  States  of  Ar.erica  the 

■\ 
two  hundred  and  first. 


f 

[FR  Doc.77-2467  Filed  1-2 1-77  ;1 :  04  pmj 
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EXECUTIVE  ORDER  11967 


RELATING  TO  VIOLATIONS  OF  THE  SELECTIVE  SERVICE  ACT, 
AUGUST  4,  1964  TO  I4ARCH  2  8,  19  73 


The  following  actions  shall  be  taken  to  facilitate 
Presidential  Proclamation  of  Pardon  of  January  -2'',  19  77: 

1.   The  Attorney  General  shall  cause  to  be  dismissed 
with  prejudice  to  the  government  all  pending  indictments 
for  violations  of  the  Military  Selective  Service  Act  alleged 
to  have  occurred  between  August  4,  19  64  and  March  28,  19  73 
with  the  exception  of  the  following: 

(a)  Those  cases  alleging  acts  of  force  or 

I     violence  deemed  to  be  so  serious  by  the  Attorney 

i 

;     General  as  to  warrant  continued  prosecution;  and 

(b)  Those  cases  alleging  acts  in  violation 
of  the  Military  Selective  Service  Act  by  agents, 
employees  or  officers  of  the  Selective  Service 
System  arising  out  of  such  employment. 

!     2.   The  Attorney  General  shall  terminate  all  investi- 
gations now  pending  and  shall  not  initiate  further  investigations 
alleging  violations  of  the  Military  Selective  Service  Act 
between  August  4,  19  64  and  March  28,  1973,  with  the  exception 
of  the  following:       i 

(a)   Those  cases  involving  allegations  of  force 
or  violence  deemed  to  be  so  serious  by  the  Attorney 
^/^)      General  as  to  warrant  continued  investigation,  or 
possible  prosecution;  and 
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(b)   Those  cases  alleging  acts  in  violation  of  the 
Military  Selective  Service  Act  by  agents,  employees 


or  officers  of  the  Selective  Service  System  arising 
out  of  such  employment. 


i 


3.   Any  person  who  is  or  may  be  precluded  from  reentering 
the  United  States  under  8  U.S.C.  1182(a) (22)  or  under  any 
other  law,  by  reason  of  having  committed  or  apparently  com- 
mitted any  violation  of  the  Military  Selective  Service  Act 

> 

shall  be  permitted  as  any  other  alien  to  rejenter  the 
United  States. 


I 


I      The  Attorney  General  is  directed  to  exercise  his 
discretion  under  8  U.S.C.  1182(d)(5)  or  other  applicable 

I  I 

law  to  permit  the  reentry  of  such  persons  under  the  same 
terms  and  conditions  as  any  other  alien . 
\  This  shall  not  include  anyone  who  falls  into  the 

exceptions  of  paragraphs  1(a)  and  (b)  and  2(a)  and  (b) 

■I 

above.  | 

4.   Any  individual  offered  conditional  clemency  or 

granted  a  pardon  or  other  clemency  under  Es^ecutive  Order 

■  '  I 

1180  3  or  Presidential  Proclamation  4  313,  dated  September  16, 

1974,  shall  receive  the  full  measure  of  relief  afforded  by 

this  program  if  they  are  otherwise  qualified  under  the  terms 

of  this  Executive  Order. 


THE  WHITE  HOUSE, 

January  21,  1977. 


[FR  Doc. 7 7-2468  Filed  1-21-77;! : 05  pm] 
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highlights 


PART  I: 

MANDATORY  PETROLEUM  ALLOCATION 
REGL>LATIONS 

FEA  adopts  emergency  amendment  on  volumetric  lim- 
itation imposed  on  use  of  propane  and  butane  peak 

shaving   4422 

FEA  adopts  emergency  rule  regarding  limitation  of  naph- 
tha that  can  be  used  for  synthetic  natural  gas  (SNG) 
plant  feedstock  use 4421 

MANDATORY  PETROLEUM  PRICE  REGULATIONS 

FEA  exempts  motor  gasoline  and  clarifies  domestic  crude 

oil  regulations  (3  documents) 4409,  4416,  4419 

MIDDLE  DISTILLATE  FUELS 

FEA  solicits  comments  by  1-31-77  and  announces  hear- 
ing on  1-28  and  1-29-77  on  supply  and  price  levels 4525 

ONSHORE  OIL  AND  GAS  OPERATIONS 

Interior/GS  formalizes  its  procedures  for  reporting  and 
accounting  for  royalties;  comments  by  5-1-77 4546 

COAL 

Interior/GS    proposes    requirements    for    underground 

operations;  comments  by  3-1-77 4492 

Interior/GS  amends  certain  mining  operations 4441 

Interior/GS    proposes    mining    operating    Cooperative 
Agreement  with  North  Dakota;  comments  by  2-21-77....     4493 
Interior/BLM  adopts  regulations  on  leasing  surface  man- 
agement       4441 

FEDERALLY-OWNED  COAL  DEPOSITS 

Interior/BLM  provides  for  issuance  of  exploration 
licenses;  effective  1-19-77 4457 

COAL  MINE  HEALTH  AND  SAFETY 

Interior/MESA  requires  ground  check  circuit  equipment 

and  announces  technology  seminars 4550 

PETROLEUM  RESERVE  IN  ALASKA 

Interior/BLM/GS  notice  of  memorandum  of  understand- 
ing   4542,  4546 

PROCEDURE  AND  ADMINISTRATION 

Treasury/ IRS  adopts  temporary  regulations  relating  to 
disclosures  of  returns  and  return  information  to  and  by 
officers  and  employees  of  ttie  Department  of  Justice  and 
other  Federal  agencies  in  connection  with  preparation 
for  certain  administrative  and  judicial  proceedings;  effec- 
tive 1-1-77 „.     4438 


reminders 


(The  Items  In  this  list  were  editorially  compiled  as  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  lUt  has  no  legal 
■Ignlficance.  Since  this  list  is  intended  as  a  reminder,  it  does  not  Include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


Note:  There  were  no  Items  eligible  for  In- 
clusion In  the  list  of  Rules  Ooino  Into 
Effect  Today. 


List  of  Public  Laws 


This  is  a  continuing  numerical  listing  of 
public  bills  which  have  become  law,  together 


with  the  law  number,  the  title,  the  date  of 
approval,  the.  U.S.  Statutes  citation,  and  the 
price.  The  list  is  kept  current  In  the  Federal 
Register  and  copies  of  the  laws  may  be  ob- 
tained from  the  U.S.  Government  Printing 
Office. 

S.J.  Res.  12 Pub.  Law  95-1 

To  authorize  the  United  States  Secret 
Service  to  continue  to  furnish  protection 
to  certain  former  Federal  officials  or 
members  of  their  immediate  families 
(Jan.  19,  1977;  91  Stat.  3)  Price:  $.35 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRG 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 

HEW/ FDA 

HEW/ FDA 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  worirday 
following  the  holid^.  I  | 

Comments  on  this  program  are  still  Invited.  Comments  should  be  submitted  to  the  Dayof-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration, Washington,  D.C.  20408.  , 

'  I 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page. 


I 


Published  daily,  Monday  through  Friday  (no  publication  on  Saturdays,  Siindays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services 
Administration,  l^nashington,  D.C.  20408,  under  the  Federal  Refister  Act  (49  Stat,  600,  as  amended;  44  U.8.C., 
Cb.  15)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I) .  Distribution 
is  made  only  by  the  Superintendent  of  Documents,  VS.  Oovernaient  Printing  Office,  Washington,  D.C.  20403. 

# 

The  Fkdehal  Register  provides  a  uniform  system  for  making  available  to  the  public  regtUations  and  legal  notices  Issued 
by  Federal  agencies.  These  include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  effect,  documents  required  to  be  published  by  Act  of  Cong^ness  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public  inspection  in_the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  Issuing  agency. 


The  Fedesai.  Registeb  will  be  fiu^ished  by  mall  to  subscribers,  free  of  postege,  for  $6.00  per  month  or  $50  per  year,  payable 
in  advance.  The  charge  for  Individual  copies  is  75  cents  for  each  issue,  or  75  cents  for  each  group  of  pages  as  actuaUy  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  ]:>ocument8,  UJ3.  Oovermnent  Printing  Offloo,  Wasblngton, 
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INFORMAHON  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  t)y  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  •  a  -  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
issue). 

Scheduling  of  documents  for 
publication. 

Copies  of  documents  appearing  in 
the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulations  (CFR).. 
Finding  Aids. 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents....  523-5235 

Index  523-5235 

PUBLIC  LAWS: 

Public  Law  dates  and  numbers 523-5237 

Slip  Laws 523-5237 

U.S.  Statutes  at  Large 523-5237 

Index  523-5237 

U.S.  Government  Manual 523-5230 

Automation   523-5240 

Special  Projects 523-5240 


Treasury/IRS  issues  temporary  regulations  relating  to 
disclosures  after  December  31,  1976  by  officers  and  em- 
ployees of  Federal  agencies  of  returns  disclosed  to  such 
officers  and  employees  by  the  Secretary  before 
January  1,  1977  for  a  purpose  not  involving  tax  admin- 
istration       4437 

INCOME  TAX 

IRS  regulations  relating  to  community  trust's  governing 

body  and  effect  of  restrictions  and  conditions 4436 

MATERNAL  AND  CHILD  HEALTH 

HEW/HSA  announces  availability  of  project  grants  for 
sudden  infant  death  syndrome  information  and  counsel- 
ing       4538 

CENTRAL  OFFICE  EQUIPMENT 

USDA/REA  modifies  purchasing  and  installation  proce- 
dures; comments  by  2-24-77 4489 

HOURS  OF  SERVICE  ACT 

DOT/FRA  issues  interim  interpretation  concerning  indi- 
viduals engaged  in  installing,  repairing  or  maintaining 
signal  systems;  effective  1-25-77 4464 

LOAN  DISBURSEMENT  SYSTEM 

USDA/FmHA  regulates  nationwide  implementation  of 
the  multiple  advance  feature  for  certain  loan  types; 
effective  1-25-77 4401 

RECORDS  AND  TESTIMONY 

interior  proposes  confidential  treatment  of  mineral  re- 
source data  and  informatiorn  comments  -by  2-24-77....     4496 

DESIGN,  ART  AND  ARCHITECTURE  IN  TRANS- 
PORTATION 

DOT  solicits  comments  by  3-25-77  on  encouragement 

of  utilization ., 4568 

FISH  fILLETS 

Commerce/NOAA  issues  interim  grade  standards;  com- 
ments by  2-28-77 4468 


WHEAT 

USDA/CCC  revises  loan  and  purchase  rates  for  1976 

crop  4397 


ACTIONS  IMPACTING  ENVIRONMENT 

EPA  notice  of  availability  of  comments  on  statements. 


4514 


HISTORIC  PLACES 

lnterior/N(*S  notification  of  per>ding  nominations  to 
National   Register 4552 

WILD  FREE-ROAMING  HORSE  AND  BURROS  ACT 

Interior/ BLM  proposes  use  of  helicopters  and  motorized 
vehicles  in  management  operations;  comments  by 
4-22-77 4800 


RADIO  FREQUENCY 

FCC  issues  regulations  on  low  power  communication 


devices 


4461 


PERIODIC  REPORTS  AND  PROXY  DISCLOSURE 

SEC  amends  report  forms 4424 

MEETINGS— 

CRC:  New  York  Advisory  Committee,  2-9-77 4806 

Commerce/DIBA:  Computer  Systems  Technical  Ad- 
visory Committee,  2-10-77 4507 

Computer  Systems  Technical  Advisory  Committee, 

Foreign  Availability  Subcommittee,  2-9-77 4506 

Computer  Systems  Technical  Advisory  Commrttee, 

Hardward  Subcommittee,  2-9-77 4508 

IX)D:  Advisory  Group  on  Electron  Devices,  Working 

Group  A.  2-15-77 4517 

AF:  USAF  Scientific  Advisory  Board,  (2  documents), 

2-15,  2-16  and  2-18-77 4516,  4517 

USAF  Scientific  Advisory  Board,  Space  and  Mis- 
sile Systems  Organization  Advisory  Group,  Air 
ForceSystems Command,  2-14 and  2-15-77..     4517 
HEW/ADAH^HA:  Research  Scientist  Development  Re- 
view Committee,  2-10  thru  2-12-77 4534 

FDA:  Advisory  Committee,  2-11  and  2-12-77 4835 
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INH:  Altorgy  and  Immunology  Research  Committee, 

3-3  and  3-4-77 4539 

'  Animal  Resources  Advisory  Committee,  3-1  and 

;  3-2-77   - 4539 

'  Board    of    Scientific    Counselors,    Division    of 

'  Cancer    Biology   and    Diagnosis,    3-11    and 

i  3-12-77   ■- 4538 

Board  of  Scientific  Counselors,  NINCDS,  4-14 

and   4-15-77 - 4540 

Breast  Cancer  Task  Force  Project  Presentations, 

3-9-77    4540 

Breast  Cancer  Virus  Workshop  and  Bason  Pfizer 
Monkey  Virus  and  Related  Viruses.  3-28  and 

3-29-77    4540 

Population     Research     Committee,     3-3     and 

;  3-4-77    4542 

Minority   Access  to    Research   Careers   Review 

Committee.  2-28  thru  3-1-77 _ 4541 

Neurological  and  Communicative  Disorders  and 
Stroke  Science  Information  Prorgram  Advisory 

Committee,  3-10  and  3-11-77 4542 

'Tumor  Viral  Immunology"  Workshop,  3-8  and 

3-9-77   4542 

Labor/BLS:    Business    Research    Advisory    Council's 

Committee  on  Economic  Grorwth,  2-22-77  4553 
OSHA:  National  Advisory  Committee  on  Occupa- 
tional Safety  and  Health,  Subgroups  on  Stand- 
ards and  Policy/Budget,  2-17-77 4554 

NRC:  Advisory  Committee  on   Reactor  Safeguards, 

2-10  thru  2-12-77 4564 

NSF:  Advisory  Panel  for  Psychobiology,   2-10  and 

2-11-77    ....  4564 

Advisory  Panel  for  Systematic  Biology,  2-10  and 

2-11-77 4564 

Federal  Scientific  and  Technical  Information  Man- 
agers', 2-9-77 - 4564 

Sensory  Physiology  and  Perception  Advisory  Panel, 

2-7  and  2-8-77 _ 4564 

TPO:  Electromagnetic  Radiation  Management  Advisory 

Council,  2-9  and  2-10-77 4566 

JUMENDED  MEETING— 

ITC:  Government  in  the  Sunshine,  1-24-77 4553 


RESCHEDUiED  MEETINGS— 

DOD:  Advisory  Group  on  Electron  Devices,  Working 

Group  C,  2-16-77 4517 

HEW/NIH:  Diagnostic  Research  Advisory  Group, 
2-17-77 4541 

MEETING— CHANGE  OF  LOCATION 

Commerce/National  Fire  Prevention  and  Control  Ad- 
ministration: Advisory  Committee  on  Fire  Training 
and  Education  for  the  National  Academy  for  Fire 
Prevention  and  Control,  1-31  and  2-1-77 4512 

CANCELLED  MEETING— 

HEW/NIH:  Committee  on  Cancer  Immunodiagnosis, 
2-28  thru  3-3-77 4540 


PART  II: 

PROFESSIONAL  STANDARDS 

HEW/PHS  proposes  procedures  for  review  of  hospital 
services  (3  documents);  comments  by  3-28-77 4624, 

14632.4637 

FLOOD  ELEVATION  DETERMINATIONS 

HUD/FIA  proposed  determinations  for  various  com- 
munities (21  documents) 4641-4649 

PART  IV: 

RAILROAD  ASSISTANCE 

DOT/FRA  issues  procedures  for  calculating  internal  rate 
of  return  on  projects;  effective  1-25-77  and  proposes 
standards  under  Section  505  of  the  Railroad  Revitaliza- 
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Title  7-^Agriculture 

SUBTITLE  A— OFFICE  OF  THE  SECRETARY 
OF  AGRICULTURE 

PART  2— DELEGATIONS  OF  AUTHORITY 
BY  THE  SECRETARY  OF  AGRICULTURE 
AND  GENERAL  OFFICERS  OF  THE  DE- 
PARTMENT 

Revision  of  Delegations  of  AuthorKy  to  the 
Judicial  Officer 

Paragraph  (a)  of  §  2.35  of  Part  2,  Sub- 
title A,  Title  7,  Code  of  Federal  Regula- 
tions, is  amended  to  align  the  authority 
of  the  Judicial  Officer  with  the  recently 
adopted  "Rules  of  Practice  Governing 
Formal  Adjudicatory  Proceedings  Insti- 
tuted by  the  Secretary  Under  Various 
Statutes"  (7  CFR  Part  1,  Subpart  H) , 
published  in  the  Federal  Register  on 
January  4,  1977  (42  PR  743) .  The  para- 
graph is  revised  to  read  as  follows : 

§  2.35      Delegations   of   aulliorily   to   the 
Judicial  OfTicer. 

•  •  «  *  * 

(a)  Pursuant  to  the  provisions  of  the 
Act  of  April  4,  1940  (7  U.S.C.  450c-450g) , 
and  Reorganization  Plan  No.  2  of  1953  (5 
U.S.C.  1970  Ed.,  Appendix,  p.  550),  the 
Judicial  Officer  is  hereby  authorized  to 
perform  any  regulatory  function  as  de- 
fined in  the  said  Act,  which  the  Secretary 
of  Agriculture  is  or  hereafter  may  be  au- 
thorized or  required  by  law  to  perform,  in 
acting  as  final  deciding  officer  in  adjudi- 
cation proceedings  subject  to  5  U.S.C.  556 
and  557;  in  other  adjudication  proceed- 
ings which  are  or  may  be  made  subject 
to  the  "Rules  of  Practice  Governing 
Formal  Adjudicatory  Proceedings  Insti- 
tuted by  the  Secretary  Under  Various 
Statutes"  set  forth  in  7  CFR  Part  1,  Sub- 
part H;  In  rate  proceedings  under  the 
Packers  and  Stockyards  Act;  and  in 
reparation  proceedings  imder  statutes 
administered  by  the  Department.  As  used 
herein  the  term  "Judicial  Officer"  shall 
mean  any  person  or  persons  so  desig- 
nated by  the  Secretary  of  Agriculture. 
The  provisions  of  the  delegation  shall  not 
be  construed  to  limit  the  authority  of 
the  Judicial  Officer  to  perform  any  func- 
tions, in  addition  to  those  defined  in  the 
said  Act  of  April  4,  1940,  which  from 
time  to  time  may  be  assigned  by  the 
Secretary  to  him. 


Effective  date:  This  amendment  shall 
become  effective  on  February  1,  1977. 

Dated:  January  18,  1977. 

JOHK  A.  Knebel, 
Secretary  of  Agriculture. 

(FB  Doc.77-2241  PUed  l-24-77;8;45  ami 


CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS.  VEG- 
ETABLES. NUTS),  DEPARTMENT  OF 
AGRICULTURE 

[Navel  Orange  Reg.  396,  Amdt.  1] 

PART  907 — NAVEL  ORANGES  GROWN  IN 
ARIZONA  AND  DESIGNATED  PART  OF 
CALIFORNIA 

Limitation  of  Handling 

This  regulation  increases  the  quantity 
of  California-Arizona  Navel  oranges  that 
may  he  shipped  to  fresh  market  during 
the  weekly  regulation  period  January  14- 
20,  1977.  The  quantity  that  may  be 
shipped  is  increased  due  to  improved 
market  conditions  for  Navel  oranges.  The 
regulation  and  this  amendment  are 
issued  pursuant  to  the  Agricultural  Mar- 
keting Agreement  Act  of  1937,  as 
amended,  and  Marketing  Order  No.  907. 

(a)  Findings.  (1)  Pursuant  to  the  mar- 
keting agreement,  as  amended,  and 
Order  No.  907,  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  Navel 
oranges  grown  in  Arizona  and  designated 
part  of  California,  effective  under  the 
applicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  upon 
the  basis  of  the  recommendations  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee,  es- 
tablished under  the  said  amended  mar- 
keting agreement  and  order,  and  upon 
other  available  information,  it  is  hereby 
foimd  that  the  limitation  of  handling  of 
such  Navel  oranges,  as  hereinafter  pro- 
vided, will  tend  to  effectuate  the  declared 
policy  of  the  act. 

(2)  The  need  for  an  increase  in  the 
quantity  of  oranges  available  for  han- 
dling during  the  current  week  results 
from  changes  that  have  taken  place  in 
the  marketing  situation  since  the  issu- 
ance of  Navel  Orange  Regulation  396  (42 
FR  2665) .  The  marketing  picture  now  in- 
dicates that  there  is  a  greater  demand  for 
Navel  oranges  than  existed  when  the 
regulation  was  made  effective.  Therefore, 
in  order  to  provide  an  opportunity  for 
handlers  to  handle  a  sufficient  volume  of 
Navel  oranges  to  fill  the  current  market 
demand  thereby  making  a  greater  quan- 
tity of  Navel  oranges  available  to  meet 
such  increased  demand,  the  regulation 
should  be  amended,  as  hereinafter  set 
forth. 

( 3 )  It  is  hereby  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  en- 
gage in  public  rulemaking  procedure,  and 
postpone  the  effective  date  of  this  amend- 
ment imtil  30  days  after  publication 
thereof  in  the  Federal  Register  (5  U.S.C. 


553)  because  the  time  intervening  be- 
tween the  date  when  information  upon 
which  this  amendment  is  based  became 
available  and  the  time  when  this  amend- 
ment must  become  effective  in  order  to 
effectuate  the  declared  pohcy  of  the  act 
is  insufficient,  and  this  amendment  re- 
lieves restriction  on  the  handling  of 
Navel  oranges  grown  in  Arizona  and 
designated  part  of  California. 

(b)  Order,  as  amended.  The  provisions 
in  paragraph  (b)(1)  (i),  (il),  and  (iii> 
of  §  907.696  (Navel  Orange  Regulation 
396  (42  FR  2665))  are  hereby  amended 
to  read  as  follows: 

§  907.696      Navel  Oian-e  Itrpnlatioii  306. 

•  •  •  •  4. 

(b)  *  *  •  (n  ♦  •  • 
(i)  District  1:  1.094,000  cartons; 
(ii)   E>istrict  2:  216,000  cartons; 
(iii)   District  3 :  40,000  cartons. 

•  •  •  •  « 

(Sees.  1-19,  48  Stat.  31,  as  amended;  (7  U.SC. 
601-674).) 

Dated;  January  19,  1977. 

Charles  R.  Brader, 
Deputy  Director.  Fruit  and  Veg- 
etable   Division,    Agricultural 
Marketing  Service. 

[FR  Doc.77-2238  Filed  1   24-77,8:45  am) 


PART  959 — ONIONS  GROWN  IN  SOUTH 
TEXAS 

Handling  Requirements 

This  regulation,  designed  to  promote 
orderly  marketing  of  South  Texas  onions, 
imposes  minimum  grade,  size  and  con- 
tainer standards  and  requires  inspection 
of  fresh  market  shipments  to  keep  un- 
desirable onions  from  being  shipped  to 
consumers. 

Notice  of  rulemaking  with  respect  to 
a  proposed  handUng  regulation,  to  be  ef- 
fective under  Marketing  Agreement  No. 
143  and  Order  No.  959,  both  as  amended 
(7  CFR  Part  959),  regiilatlng  the  han- 
dling of  onions  grown  in  the  production 
area,  was  published  in  the  December  16, 
1976  Federal  Register  (41  FR  54948). 
This  program  is  effective  under  the  Agri- 
cultural Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.). 
The  notice  afforded  interested  persons 
until  January  3.  1977.  to  file  written  com- 
ments. None  was  filed. 

Findings.  After  consideration  of  all 
relevant  matters,  including  the  proposal 
set  forth  in  the  aforesaid  notice  which 
was  recommended  by  the  South  Texas 
Onion  Committee,  established  pursuant 
to  said  marketing  agreement  and  order, 
it  is  hereby  foimd  and  determined  that 
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the  handling  regulation,  as  hereinafter 
set  forth,  wUl  tend  to  effectuate  the  de- 
clared policy  of  the  act. 

The  recommendations  of  the  commit- 
tee reflect  its  appraisal  of  the  expected 
volume  and  compoeltlon  of  the  1977 
early  spring  crop  of  South  Texas  onions 
and  of  the  marketing  prospects  for  the 
shipping  season  vt'hlch  is  expected  to  be- 
gin about  March  7. 

The  grade  and  size  requirements  are 
similar  to  last  season's  and  ^e  designed 
to  prevent  onions  of  poor  quality  or  un- 
desirable sizes  from  being  distributed 
in  fresh  market  channels. 

Thus,  only  onions  that  contain  not 
more  than  20  percent  defects  of  U.S.  No. 
1  grade  and  are  not  packed  or  loaded  on 
Sunday  except  for  export  may  be  shipped 
from  March  7  through  May  14,  1977. 
Again  this  season  in  order  to  provide 
more  orderly  marketing  from  all  dis- 
tricts, the  inspection  and  container  re- 
quirements will  be  extended  through 
June  11. 1977. 

The  container  requirements  should 
prevent  the  use  of  off -size  or  deceptive 
containers  which  could  adversely  affect 
*he  reputation  and  returns  of  South 
Texas  onions.  However,  it  will  not  pre- 
clude the  use  of  containers  customarily 
packed  for  the  retail  trade.  The  pro- 
hibition on  packaging  and  loading  onions 
on  Sunday  is  recommended  principally 
to  provide  more  orderly  marketing  by 
tailoring  shipments  from  the  production 
area  more  closely  to  the  ability  of  receiv- 
ing markets  to  accept  marketings.  How- 
ever, this  season  handlers  may,  with  ap- 
proval of  the  committee,  grade,  package 
and  load  onions  on  Sundav  for  export: 
Provided.  That  they  shut  down  packing 
and  loading  operations  on  the  first 
working  day  after  shipment  for  the  same 
length  of  time  as  they  operated  on  Sun- 
day. This  should  prevent  handlers  who 
ship  on  Sunday  for  export  from  gaining 
a  competitive  advantage  due  to  longer 
packing  hours  over  handlers  who  do  not 
have  export  orders. 

Exceptions  are  provided  t»  certain  of 
these  reqiiirranents  to  recognize  special 
situations  in  which  such  requirements 
would  be  Inappropriate  or  unreasonable. 
Vp  to  100  pounds  of  onions  may  be 
handled,  other  than  for  resale,  per  day 
without  regard  to  requirements  of  this 
section  In  order  to  avoid  placing  an  un- 
reascmable  burden  on  persons  handling 
noncommercial  quantities  of  onions. 

Tlie  requirements  with  respect  to  spe- 
cial purpose  shipments  will  allow  the 
shipment  of  onions  for  experimental  pur- 
poses or  the  use  of  containers  including 
bulk  bins  which  have  been  the  subject 
of  test  shipments  during  past  seasons, 
and  should  encourage  exports  by  allow- 
ing the  use  of  containers  required  for 
such  purposes.  Shipments  for  relief  or 
charity  are  exempt  from  inspection  and 
assessment  requirements  since  no  use- 
ful purpose  would  be  served  by  regulat- 
ing such  shipments. 

The  regulation  Is  as  foUows: 


RULES  AND  REGULATIONS 

§959.317      Handling  regulation. 

During  the  period  March  7  through 
June  11,  1977,  no  handler  may  package 
or  load  onions  on  any  Sunday,  except 
In  accordance  with  paragraph  (f )  of  this 
section,  or  handle  any  lot  of  onions 
grown  in  the  production  area,  except 
red  onions,  unless  such  onions  meet  the 
assessment  requirements  of  §  959.217  and 
the  requirements  of  paragraphs  (a) ,  (b) , 
<c)  and  (d)  of  this  section,  or  unless 
such  onions  are  handled  in  accordance 
with  the  provisions  of  paragraphs  (e) 
or  (f)  of  this  section  except  that  the 
grade  and  size  requirements  of  para- 
graphs (a)  and  (b)  and  the  Sunday 
packaging  prohibition  shall  terminate  at 
11:59  p.m.  on  May  14,  1977. 

(a)  Grade  requirements.  Not  to  ex- 
ceed 20  percent  defects  of  U.S.  No.  1 
grade.  In  pereentage  grade  lots,  toler- 
ances for  serious  damage  shall  not  ex- 
ceed 10  percent  including  not  more  than 
2  percent  decay.  Double  the  lot  toler- 
ance shall  be  permitted  in  individual 
packages  in  percentage  grade  lots.  Ap- 
plication of  tolerances  in  U.S.  onion 
standards  shall  apply  to  in-grade  lots. 

(b)  Size  requirements.  (1)  "Small" — 
1  to  21/4  inches  in  diameter,  and  limited 
to  whites  only; 

(2)  "Repacker"— 13/4  to  3  Inches  In 
diameter,  with  60  percent  or  more  2 
inches  in  diameter  or  larger; 

(3)  "Medium"— 2  to  3^  Inches  In 
diameter;  or 

(4)  "Jumbo" — 3  inches  or  larger  in 
diameter. 

(5)  Tolerances  for  size  In  the  U.S. 
cffiion  standards  shall  apply  except  that 
for  "repacker"  and  "medium"  sizes  not 
more  than  20  percent,  by  weight,  of 
onions  in  any  lot  may  be  larger  than  the 
maximum  diameter  specified.  Applica- 
tion of  tolerances  in  the  U.S.  onion 
standards  shaU  apply. 

(c)  Container  requirements.  (1)  25- 
pound  bags,  with  an  average  net  weight 
in  any  lot  of  not  more  than  27  Vi  pounds 
per  bag,  and  with  outside  dimensions  not 
larger  than  29  inches  by  31  inches;  or 

(2)  50-poimd  bags,  with  an  average 
net  weight  in  any  lot  of  not  more  than 
55  pounds  per  bag,  and  with  outside  di- 
mensions not  larger  than  33  Inches  by 
39  Vi  inches. 

(3)  These  container  requirements 
shall  not  be  applicable  to  onions  sold  to 
Federal  agencies. 

(d)  Inspection.  (1)  No  handler  may 
handle  any  onions  regulated  hereunder, 
except  pursuant  to  paragraphs  (e)  or 
(f )  (3)  of  this  section,  unless  an  appro- 
priate inspection  certificate  has  been 
issued  with  respect  thereto  and  the  cer- 
tificate is  valid  at  the  time  of  shipment. 

(2)  No  handler  may  transport  or  cause 
the  transportation  by  motor  vehicle  of 
any  shipment  of  onions  for  which  an  in- 
spection certificate  is  required  unless 
each  such  shipment  is  accompanied  by  a 
ccfpiy  of  the  inspection  certificate  appli- 
cable thereto  or  by  documentary  evi- 
dence on  forms  furnished  by  the  commit- 
tee Identifying  truck  lots  to  which  a  valid 


inspection  certificate  is  applicable  and 
a  copy  of  such  inspection  certificate  or 
committee  document,  upon  request,  is 
surrendered  to  authorities  designated  by 
the  committee. 

(3)  For  purposes  of  operation  under 
this  part  each  inspection  certificate  or 
committee  form  required  as  evidence  of 
inspection  Is  hereby  determined  to  be 
valid  for  a  period  not  to  exceed  72  hours 
following  completion  of  inspection  as 
shown  on  the  certificate. 

(e)  Minimum  quantity  exemption.  Any 
handler  may  handle,  other  than  for  re- 
sale, up  to.  but  not  to  exceed  100  pounds 
of  onions  per  day  without  regard  to  the 
requirements  of  this  section,  but  this  ex- 
emption shall  not  apply  to  any  shipment 
or  any  portion  thereof  of  over  100  pounds 
of  onions. 

(f)  Special  purpose  shipments  and 
culls.  (1)  Onions  may  be  handled  in  con- 
tainers customarily  packed  for  the  re- 
tail trade  and  in  other  designated  spe- 
cial purpose  containers  as  follows : 

(i)  Each  handler  desiring  to  make  such 
shipments  shall  first  apply  to  the  com- 
mittee for  and  obtain  a  Certificate  of 
Privilege  to  make  such  shipments. 

(ii)  After  obtaining  an  approved  Cer- 
tificate of  Privilege,  each  handler  may 
handle  onions  packed  in  2,  3  or  5 -pound 
containers  customarily  packed  for  the 
retail  trade,  or  50-pound  cartons,  if  they 
meet  the  grade,  size,  and  Inspection  re- 
quirements of  paragraphs  (a),  (b)  and 
(d)  of  this  section  and  if  they  are 
handled  in  accordance  with  the  report- 
ing requirements  established  in  subpar- 
agraph (2)  of  this  paragraph  on  such 
shipments :  Provided,  That  shipments  of 
2.  3  and  5 -pound  containers  shall  not  ex- 
ceed 10  percent  of  a  handler's  total 
weekly  onion  shipments,  and  provided 
further  that  shipments  of  50 -pound  car- 
tons sii&U  not  exceed  10  percent  of  a 
handler's  total  weekly  onion  shipments 
of  all  onions  allowed  to  be  marketed  un- 
der this  section. 

(ill)  The  average  gross  weight  per  lot 
of  onions  packed  in  master  containers 
sliall  not  exceed  115  percent  of  the  desig- 
nated net  contents. 

(Iv)  The  average  net  weight  per  lot  of 
50-poimd  cartons  shall  not  exceed  55 
pounds. 

(2)  Reporting  requirements  for  ship- 
ments in  designated  special  purpose  con- 
tainers. Each  handler  who  handles  ship- 
ments of  onions  in  containers  customar- 
ily packed  for  the  retail  trade  and  in 
other  designated  special  purpose  con- 
tainers, shall  report  thereon  to  the  com- 
mittee, the  inspection  certificate  num- 
bers, the  grade  and  size  of  onions  packed, 
and  the  size  of  the  containers  in  which 
such  onions  were  handled.  Such  report 
in  accordance  with  §  959.80  shall  be 
furnished  to  the  committee  in  such  man- 
ner, on  such  f  oi-ms  and  at  such  times  as 
it  may  prescribe.  Also,  each  handler  of 
such  shipments  of  onions  shall  maintain 
records  of  such  marketings,  pursuant  to 
S  959.80(c) .  Such  records  shall  be  sub- 
ject to  review  and  audit  by  the  commit- 
tee to  verify  reports  thereon. 


^3)  Experimental  shipments.  Upon 
approval  of  the  committee,  onions  may 
be  shipped  in  bulk  bins  with  inside  di- 
mensions of  47  inches  x  37^8  inches  x 
36  inches  deep  and  having  a  volume  of 
59,440  cubic  inches,  or  similar  containers. 
Each  container  shall  have  a  new  per- 
forated 2-mil  polyethylene  liner.  Also, 
onions  may  be  shipped  In  40-pound  car- 
tons, but  not  to  exceed  4.000  cartons. 
Such  experimental  shipments  shall  be 
exempt  from  paragraph  (c)  of  this  sec- 
tion but  shall  not  exceed  ten  percent  of 
a  handler's  total  weekly  onion  shipments 
and  shall  be  handled  in  accordance  with 
safeguard  provisions  of  §  959.54  and  this 
paragraph.  Also,  the  receiver  must  agree 
to  furnish  the  committee  with  a  report 
on  the  arrival  condition  of  each  ship- 
ment. Further,  upon  approval  of  the 
committee,  onions  may  be  shipped  for 
other  experimental  purposes  exempt 
from  regulations  issued  pursuant  to 
§§  959.42,  959.52  and  959.60,  provided 
they  are  handled  in  accordance  with 
safeguard  provisions  of  §  959.54. 

(4)  Export  shipments.  Upon  approval 
of  the  committee,  the  prohibition  against 
packaging  or  loading  onions  on  any  Sun- 
day may  be  modified  or  suspended  to 
permit  the  handling  of  onions  for  ex- 
port. If  a  handler,  with  approval  of  the 
committee,  grades,  packages  and  ships 
onions  for  export  on  any  Sunday,  such 
handler  shall  on  the  first  workday  fol- 
lowing shipment  of  the  onions,  cease  all 
grading,  packaging  and  shipping  opera- 
tions for  the  same  length  of  time  &s  the 
handler  operated  grading,  packaging  and 
shipping  operations  on  Simday. 

(5)  Onions  failing  to  meet  require- 
ments. Onions  failing  to  meet  the  grade, 
size,  and  container  requirements  of  this 
section,  and  not  exempt  under  paragraph 
(e)  of  this  section,  may  be  handled  only 
pursuant  to  §  959.128.  Culls  may-  be  han- 
dled pursuant  to  §  959.126(a)  (1).  Ship- 
ments for  relief  or  chsuity  may  be  han- 
dled without  regard  to  inspection  and  as- 
sessment requirements. 

(g)  Definitions.  "U.S.  onion  standards" 
mean  the  United  States  Standards  for 
Grades  of  Bermuda-Granex-Grano  Tj^pe 
Onions  (§§  51.3195-51.3209  of  this  tiUe), 
or  the  United  States  Standards  for 
Grades  of  Onions  (Other  Than  Ber- 
muda-Granex-Grano and  Creole  Types) 
(§§  51.2830-51.2854  of  this  title),  which- 
ever is  applicable  to  the  particular  vari- 
ety, or  variations  thereof  specified  in  this 
section.  The  term  "U.S.  No.  1"  shall  have 
the  same  meaning  as  set  forth  in  these 
standards. 

All  other  terms  used  in  this  section  shall 
have  the  same  meaning  as  when  used  in 
Marketing  Agreement  Na  143,  as 
amended,  and  this  part. 

(Sees.  1-19.  48  SUt.  31,  as  amended  (7  U.S.C. 
601-674).) 

Dated:  January  19,  1977,  to  become 
effective  March  7, 1977. 

Chmiles  R.  Bbadbb, 
Deputy  Director.  Fruit  and  Veg- 
etable Division.   Agriaiitural 
Marketing  Service. 

[FR  Doc.77-a239  Piled  l-a4-T7;8:46  am] 


Omtge 

Placer    

Plumas    

Riverside  

Sacramento  .. 

San    Benlto_. 

San  Ber- 
nardino    

San  Diego 

San 
Francisco 

San    Joaquin. 

San   Luis 
Obispo 

San   Mateo 

Santa 


RULES  AND  REGULATIONS 

CHAPTER  XIV — COMMODITY  CREDIT  COR- 
PORATION, DEPARTMENT  OF  AGRICUL- 
TURE County 

SUBCHAPTER   B— UOANS.   PURCHASES,   AND 
in-HER  OPERATIONS 

[CCC  Grain  Price  Support  Regs.,  1976  Crop 
Wlieat  Supp.,   Amdt.   1] 

PART   1421 — GRAINS  AND  SIMILARLY 
HANDLED  COMMODtTIES 

Subpart — 1976  Crop  Wheat  Loan  and 
Purchase  Program 

On  October  13,  1976,  Acting  Secretary 
Knebel  announced  the  1977-crop  wheat 
loan  rate,  an  increase  over  the  1976-crop 
wheat  losui  rate.  He  further  announced 
that  the  1977-crop  wheat  loan  rate  would 
be  immediately  applicable  to  the  1976- 
cr<H>  of  wheat.  Premiums  and  discounts 
will  remain  unchanged. 

Additional  disbursements  on  1976-crop 
wheat  loans  already  made  will  be  avail- 
able retroactively  for  those  producers 
who  want  their  loans,  increased  to  the 
new  rates. 

Producers  who  wish  to  secure  loans  or 
adjust  present  loans  at  the  new  rate  for 
1976  wheat  can  do  so  by  contacting  their 
local  Agricultural  Stabilization  and  Crai- 
servation  Service  Office  or  Agricultural 
Service  Center. 

Under  conditions  of  exceptionally 
heavy  demand  for  credit  in  a  very  lim- 
ited and  ovo'ly  tight  money  market,  the 
new  loan  rates  will  better  assist  the  pro- 
ducers in  h(^ding  wheat  for  Improved 
market  prices.  In  light  of  this  current 
trend,  the  1976-crop  national  average 
loan  and  purchase  rate  revision  is  being 
made  now  to  give  farmers  timely  assist- 
ance in  the  orderly  marketing  of  this 
year's  record  crop  ot  wheat. 

In  order  to  show  the  new  loan  rates, 
7  CFR  1421.488(a) ,  published  in  the  Fkd- 
EKAL  Registes  at  41  FR  35702  and  ef- 
fective as  to  the  1976  crop  of  wheat,  is 
revised  to  read  as  follows : 

§1421.488      Lo«n  and  purchase  rates. 

(a)  Basic  loan  and  purchase  rates 
(counties).  Basic  rates  per  bushel  for 
loan  and  settlement  purposes  for  wheat 
are  established  for  wheat  gracing  U.S. 
No.  1  and  are  as  follows : 
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Sutter 2.  38 

Tehama 2.28 
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Ad&ma $a.  10 

Alamosa a.  07 

Arapahoe X  10 

Archuleta a.  04 

Baca    a.  13 

Bent a.  10 

Boulder a.  09 

Chaffee 2.07 

Cheyenne a.  11 

Conejos 3.07 

CoetlllA X07 

Crowley a.  10 

Custer    a.  09 

Delta    -.  a.  01 

Denver 3. 10 

Dolores    a.  01 

Douglas a.  10 

Eagle    a.  04 

Elbert 7.  10 

El    Paso a.  10 

Fremont    3.09 

Oarfleld 3.04 

Grand 3.07 

Huerfano 3.11 

Jackson 3.07 

Jefferson 3.09 

Kiowa a.  11 

Kit  Caraon 3.11 


LaPlaU $2.01 

Larimer 2.  10 

Las    Anlmss-.  2.  13 

Lincoln    2.  10 

Logan 2.  10 

Mesa    2.01 

Moffat    2.07 

MoTitezuma 2.01 

Montrose 2.01 

Morgan    2.  10 

Otero    2-  10 

Ouray 2.  01 

Phillips    2.  10 

Pitkin 2.01 

Prowers 2.  12 

Pueblo    2  10 

Rio  Blanco 2.04 

Rio    Orande..  2. 07 

Routt 2  07 


Saguache  

San  Miguel 

Sedgwick 

Summit 

Teller 

Washington    . 

veeld 2   10 

Yuma 2  11 


2.07 
2.01 
2.  10 
2.01 
2  09 
2.  10 


coWNEcrrcuT 
An  counties $2  25 

DELAWAKB 

All  counties $2.28 

rLORIDA 

All  counties — - --  $2  22 

CZOKOIA 
All  counties $2.22 


County 

Mobile $2.42 


All  other 
counties 


Rate  per 
bushel 


...  $2.23 


All  counties. $2.28 

ARKAMSAB 

All  counties $2.24 


CALirOKMlA 


Alameda    

$2.44 

Alpine    

3.26 

Amador 

2.39 

Butte 

2.33 

Calaveras 

2.39 

Colusa 

2.38 

Contra  Coeta. 

2.39 

Sl   Dorado 

a.  38 

Presno 

3.34 

Olenn    

2.32 

Humboldt  — 

a.ai 

nnperlal 

2.36 

Inyo 

3.32 

Kern $2.39 

Kings     2.36 

Lake     2.33 

Lassen   3.21 

Los   Angeles 2.  44 

Madera    2.37 

Marm     2.37 

Maripoea 2. 37 

Mendocino 2. 26 

Merced     2. 40 

Modoc    2.21 

Monterey    2.34 

Napa    3.38 


Ada $2.  20 

Adams    2.20 

Bannock    2.  18 

Bear  Lake 2. 16 

Benewah 2.31 

BLngham 2.16 

Blaine    2. 16 

Boise 2.20 

Bonner 2. 23 

BonnevUle 2. 15 

Boundary 2.21 

Butte   2.15 

Camas    2. 17 

Canyon    2.20 

Caribou 2.  17 

Cassia    2. 19 

Clark    .- 2.  13 

Clearwater    _.  2. 29 

Custer    2.  15 

Elmore 3.  19 

FTankUn    3.  19 

Fremont 2.14 


Gem $2.  20 

Ooodlng    2.20 

Idaho 2  28 

Jefferson    2.  15 

Jerome 2.  20 

Kootenai 2.29 

Latah 2,31 

Lemhi    2.  15 

Lewis    --     2  28 

Lincoln    2.  19 


Madison     

2.  15 

Minidoka 

2.  19 

Nez  Perce 

2.  13 

Oneida 

2.  19 

Owyhee 

a.  19 

Payette 

2.20 

Power 

2.  19 

Shoshone  

2.29 

Teton 

2.  14 

Twin  Falls— 

2.20 

▼aUey    

2.  19 

Washington    . 

3.20 

XLLOrOEB 


Adams   93.36 

Alexander   ...     3.39 


Bond $2.32 

Boone    3.34 
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County 

Brown    

Bureau    

Calhoun  

Carroll    

Casa 

Champaign  .. 

Christian 

Clark    

Clay    

Clinton    

Coles 

Cook    

Crawford 

Cumberland   . 

DeKalb 

DeWitt 

Douglas 

DuPage    

Edgar 

Bdwards    

Efflngbam    -.. 

niyette 

R)rd 

Rttnkltn 

Fulton  

Gallatin    

Cbreene 

Grundy    

Hamilton 

Hancock    

Hardin 

Henderson  ... 

Henry 

Iroquois 

Jackson   

Jasper    

Jefferson   

Jersey  

Jo  Daviess 

Jobnson  

Kane    

Kankakee   .-. 

KendaU   

Knox    

Lake  

LaSalle    

Lawrence 

liee   - 

Livingston    . 


iLUNOis — Con  t  Inued 

Rate  per  Rate  per 

bushel        County  bushel 


$2.26  Logan $2.28 

2. 32  McDonough    .  2. 28 

2.33  McHenry 2.34 

2.31  McLean    2.30 

2.28  Macon    2.28 

2.32  Macoupin    ...  2.32 

2.30  Madison    2.33 

2.28  Marlon 2.32 

2.28  Marshall    2.31 

2.32  Mason    2.26 

2.28  Massac 2.28 

2.34  Menard    2.26 

2.27  Mercer 2.30 

2.28  Monroe 2.33 

2.  34  Montgomery  _  2.  32 

2.28  Morgan 2.30 

2.29  Moultrie    2.29 

2.34  Ogle    2.32 

2.30  Peoria    2.30 

2.28  Perry    2.32 

2.30  Piatt    2.28 

2.31  Pike    2.27 

2.32  Pope 2.26 

2.32  Pulaski    2.29 

2.30  Putnam 2.31 

2. 26  Randolph    ...  2. 33 

2.  32  Richland 2.  27 

2.  34  Rock  Island..  2.  31 

2.  26  Saint  Clair 2.  33 

2.26  Saline    2.26 

2.26  Sangamon 2.30 

2.28  Schuyler 2.26 

2.31  Scott    2.28 

2.34  Shelby 2.30 

2.31  Stark    2.30 

2.27  Stephenson..  2.33 

2.32  Tazewell    2.28 

2.33  Union 2.29 

2.31  Vermilion    ...  3.33 

2. 29  Wabash    2.  27 

2.34  Warren. 2.30 

2.34  Washington    .  2.32 

2.34  Wayne    2.28 

2.30  White 2.25 

2.34  Whiteside    ...  2.32 

2.34  Will    2.34 

2.27  Williamson   ..  2.30 

2.33  Winnebago   ..  2.33 

2.33  Woodford    ...  2.30 


INDIANA 


^dams   

AUen    

Bartholomew. 

Benton    

Blackford    — 

Boone  

Brown    

CarroU 

Cass    

Clark    

Clay   

Olnton 

Crawford 

Daviess    

Dearborn 

Decatur  

De   Kalb 

Delaware 

Dubois A. 

Bkhart    ..„. 

Payette    

noyd   

Fountain    ... 

Franklin    

F"lton    

Olbson 

Grant 

Greene  

Hamilton 

Hancock    

Harrison    

Hendricks  .. 
Henry  


$2.27 
a.  27 
2.27 
2.33 
2.27 
2.26 
2.27 
2.30 
2.30 
2.33 
2.28 
2.26 
2.32 
2.28 
2.27 
2.27 
2.27 
3.27 
3.29 
2.29 
2.27 
2.32 
2.30 
2.27 
2.30 

.  2.27 
2.26 
2.  28 
3.27 
2.27 
2.33 

.  2.36 
3.27 


Howard    $2.  26 

Huntington.-  2.26 

Jackson 2.28 

Jasper    2.33 

Jay 2.27 

Jefferson 2.30 

Jennings 2.28 

Johnson    2.26 

Knox    2.27 

Kosciusko   ...  2.30 

Language 2.  26 

Lake   2.34 

La   Porte 2.34 

Lawrence 2.28 

Madison 2.27 

Marion 2.27 

Marshall    2.30 

Martin    2.28 

Miami 2.26 

Monroe 2.27 

Montgomery  .  2. 28 

Morgan 2.26 

Newton 2.33 

Noble    2.27 

Ohio   2.27 

Orange 2.30 

Owen 2.27 

E>arke 2.30 

Perry 2.28 

Pike a.  28 

Porter 2.34 

Posey 2.26 

Pulaski 2.33 


RULES  AND   REGULATIONS 


County 

Putnam 

Randolph 

Ripley  

Rush 

Saint   Joseph. 

Scott  

Shelby    

Spencer 

Starke  .. 

Steuben 

Sullivan 

Switzerland 

Tippecanoe 


njDiANA — Continued 

Rate  per  Rate  per 

bushel        County  bushel 


$2.26       Tipton $2.26 

2.27       Union 2.27 

2.  27  Vanderburgh  .  2.  27 

2.27  Vermillion  ...  2.80 

2.32  Vigo    2.29 

2.30       Wabash    2 

2.27  Warren 2 

2.28  Warrick 2.28 

2.33  V/ashlngton  ..  2.30 

2.27  Wayne    2.27 

2.28  Wells 2.27 

2.28  White 2.32 

2.29  Whitley    2.26 


26 
32 


IOWA 


Pottawattamie  $2.  34 


All  other 
counties 


..  $2.22 


KANSAS 


Allen $2.29 

Anderson 2.32 

Atchison 2.34 

Barber 2. 18 

Barton 2.  18 

Bourbon 2.30 

Brown 2.  32 

Butler 2.  22 

Chase 2.25 

Chautauqua  .  2. 25 

Cherokee 2.27 

Cheyenne 2. 11 

Clark 2.  15 

Clay 2.23 

Cloud 2.23 

Coffey 2.30 

Comanche 2.  16 

Cowley 2.22 

Crawford 2.28 

Decatur 2. 14 

Dickinson 2.22 

Doniphan 2.32 

Douglas 2.33 

Edwards 2.  18 

Elk 2.25 

ElUs 2.18 

Ellsworth 2.21 

Plnney   2. 13 

Fbrd 2.16 

FVanklln    2.33 

Geary 2.25 

Gove 2.  16 

Graham 2. 18 

Grant 2  12 

Gray 2. 15 

Greeley 2.  10 

Greenwood 2. 25 

Hamilton 2.  12 

Harper    2.20 

Harvey 2.21 

Haskell 2.  13 

Hodgeman  ...  2.  17 

Jackson 2.31 

Jefferson 2.33 

Jeweir 2.22 

Johnson 2.34 

Kearny 2. 12 

Kingman 2.21 

Kiowa 2. 18 

Labette 2.27 

Lane 2.  16 

Leavenworth  -  2.  34 

Lincoln 2.21 


Linn   

Logan 

Lyon 

McPherson 

Marion 

Marshall 

Meade  

Miami 

Mitchell 

Montgomery  _ 

Morris 

Morton 

Nemaha 

Neosho 

Ness 

Norton 


$2.32 
2.  12 


Osborne 

Ottawa 

Pawnee 

Phillips    

Pottawatomie 

Pratt .- 

Rawlins 

Reno 

Republic 

Rice 

Riley 

Rookf  

Rush 

Russell 

Saline 

Scott 

Sedgwick 

Seward 

Shawnee 

Sheridan 

Sherman 

Smith 

Stafford 

Stanton 

Stevens  

Sunmer    

Thomas   

Trego    

Wabaunsee  .. 

Wallace 

Washington  .. 

Wichita   

Wilson    

Woodson 

Wyandotte 


KENTt;CKy 


Jefferson $2.33 


All  other 
counties 


East  Baton 

Rouge  ... 
Jefferson  .. 
Orleans 


MAINE 


Rate  per 
County            bushel 
All  counties 


County 


Rate  per 
bushel 

.-   $2.22 


MARYLAND 


Baltimore 

City 


$2.41 


All  other 
counties  . . . 


$2.  28 


MASSACHXTSETTS 


All    counties $2.24 


MICHIGAN 


27 
21 
21 
27 
15 
2.33 
2.21 
2.27 
2.26 
2.14 
2.29 
2.28 
2.  17 
2.13 
2.30 
2.21 
2.23 
2.  13 
2.  IS 
2.29 
2.  13 
2.  U 
2.21 
2.23 
2.21 
2.27 
2.  19 
2.  13 
2.  19 
2.23 
2.  13 
2.21 
2.  14 
2.31 
2.  IS 
2.  10 
2.21 
2.18 
2.  12 
2.14 
2.21 
2.  13 
2.18 
2.2« 
2.10 
2.25 
2.11 
2.27 
2.28 
2.34 


$2.25 


Alcona $2.17 

Alger 2.18 

Allegan 2.26 

Aljjena 2.14 

Antrim 2.14 

Arenac 2.18 

Baraga 2.18 

Barry- 2.25 

Bay 2.22 

Benzie 2.17 

Berrien 2.30 

Branch 2.27 

Calhoun 2.26 

Cass 2.27 

Charlevoix 2.13 

Cheboygan 2.13 

Chippewa 2.18 

Clare   2.20 

Clinton 2.23 

Crawford    2.17 

Delta 2.18 

Dickinson 2.18 

Eaton 2.25 

Emmet    2.11 

Genessee 2.25 

Gladwin 2.20 

Gogebic 2.18 

Grand 

Traverse 2.17 

Gratiot 2.23 

Hillsdale 2.28 

Houghton 2.18 

Huron 2.24 

Ingham 2.25 

Ionia 2.23 

Iosco 2.18 

Iron 2.18 

Isabella 2.22 

Jackson 2.26 

Kalamazoo 2.26 

Kalkaska 2.17 

Kent   2.23 


LonsiANA 

Saint  Charles.  $2.  45 
$2. 43      West  Baton 

2.43  Rouge 3.45 

2.  43       All  other 

counties 2.28 


Keeweenaw 

Lake    

Lapeer 

Leelanau    

Lenawee 

Livingston 

Luce    

Mackinac 

Macomb 

Manistee 

Marquette 

Mason     

Mecosta    

Menominee    ._ 

Midland 

Missaukee    

Monroe 

Montcalm 

Montmorency 

Muskegon  . 

Newaygo  

Oakland 

Oceana   

Ogemaw 

Ontonagon    

Osceola 

Oscoda    

Otsego 

Ottawa   

Presque    Isle 

Rosconunon  .. 

Saginaw 

Saint    Clair 

Saint  Joseph.. 

Sanilac 

Schoolcraft    ._ 
Shiawassee    . . 

Tuscola    

Van    Buren 

Washtenaw   .. 

Wayne    

Wexford 


MINNESOTA 


Aitkin    $2.44 

Anoka 2.44 

Becker    2.34 

Beltrami    2.37 

Benton 2.43 

Big   Stone 2.  35 

Blue  Earth...  2.42 

Brown 2.42 

Carlton    2.44 

Carver    2.44 

Cass    2.40 

Chippewa    ..-  2.38 

Chisago    2.44 

Clay    2.32 

Clearwater 2.  36 

Cottonwood    _  2. 39 

Crow  Wing 2.42 

Dakota 2.44 

Dodge 2.44 

Douglas 2.39 

Faribault 2.41 

Fillmore 2.40 

Freeborn 2. 40 

Goodhue 2. 44 

Grant 2.37 

Hennepin 2. 44 

Houston 2.37 

Hubbard 2.37 

Isanti  - 2.44 


Ittbsca 

Jackson 

Kanabec 

Kandiyohi 

Kittson    

Koochiching  _ 
Lac  Qui  Parle. 
Lake  of  the 

Woods    

Le  Sueur 

Lincoln    

Lyon 

McLeod    

Mahnomen   .  _ 

Marshall    

Martin   

Meeker 

Mill    Lacs 

Morrison 

Mower    

Murray  — ^._ 

NlcoUet    

Nobles    

Norman 

Olmsted 

Otter  TaU 

Pennington  „ 

Pine   

Pipestone . 


$2.18 
2.19 
2.25 
2.16 
2.29 
2.26 
2.18 
2.18 
2.28 
2.18 
2.18 
2.21 
2.22 
2.18 
2.22 
2.-17 
2.31 
2.23 
2.14 
2.23 
2.21 
2.28 
2.21 
2.18 
2.18 
2.19 
2.17 
2.14 
2.23 
2.13 
2.17 
2.25 
2.28 
2.27 
2.25 
2.18 
2.25 
2.25 
2.26 
2.28 
2.28 
2.17 


$2.42 
2.38 
2.43 
2.42 
2.28 
2.38 
2.36 

2.32 
2.44 
2.34 
2.37 
2.44 
2.34 
2.31 
2.40 
2.44 
2.43 
2.42 
2.42 
2.37 
2.44 
2.36 
2.32 
3.43 
3.37 
2.  S3 
3.43 
a.  34 
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vonfxsoTA — Continued 


iiozmur* 


County 


Bate  per 
buahel 


Rate  per 


P(Ms.    81.33 

Pope 3.40 

Ramsey X  44 

Red    Lake 3. 33 

Redwood X  40 

Renville X42 

Rice    3.44 

Rock 3.34 

Roseau 3.39 

Saint   Louis..  3.44 

Scott.. 2.44 

Sherburne    _.  3. 44 

Sibley X44 

Stearns    3.42 

Steele 3.43 


Countf 


Swift a.  SB 

Todd a.  40 

Traversa X  M 

Wabasba  X48 

Wadena 3.38 

Waaeca a.  48 

Washington   .  3.44 

Watonwan X  41 

Wflkln XS4 

Winona X41 

Wtlght X44 

TeUow 

Medicine  ..  1.38 


JCCSSISUPPI 

Harrison $3.48       AU  other 

Jackson X  48  oountlaa $».  M 


MISSOCU 


Adair $a.  21 

Andrew 3.33 

Atchison 3.37 

Audrain 2.36 

Barry 3.33 

Barton 3.36 

Bates a.  SO 

BentCMi 3.36 

Bollinger 3.36 

Boone 3.23 

Buchanan 3.34 

Butler 3.35 

Caldwell 3.31 

Callaway 3. 35 

Camden 3.34 

Cape 

Girardeau   _  3. 37 

Carroll" 2.29 

Cafter 3.33 

Caas 3.31 

Cedar 3.35 

Charlton 2.  37 

Christian 3. 19 

Clark 3.22 

Clay... a.  32 

Clinton 2.32 

Cole 3.34 

Cooper 2.23 

Crawford 2.36 

Dade 2.24 

Dallas 2.31 

Daviess 2.29 

DeKalb 2.31 

Dent 2.24 

Douglas 2. 19 

Dunklin 2.23 

Franklin 2.32 

Gasconade 2.29 

Gentry 2.28 

Greene 2.22 

Grundy 2.26 

Harrison. 2.28 

Henry 2.29 

Hickory 2.26 

Holt 2.30 

Howard 2.23 

Howell .-.  2. 17 

Iron 2.26 

Jackson 3.34 

Jasper 2.25 

Jefferson Xa9 

Johnson 3.30 

Knox 2.31 

Laclede 2.21 

Lafayette 2.  32 

Lawrence 2.32 

Lewis 2.23 

Lincoln 3.30 


lainn 

Uvlngston 

McDonald 

BCacon 

Madison 

Maries 

Marlon 

Mercer 

MlUer 

Mlaslsslppl 

Moniteau 

Monroe 

Mcmtgomery  . 

Morgan 

New  Madrid-. 

Newton 

Nodaway  

Oregon 

Oaage   

Ozark 

Pemiscot 

Perry  _. . 

Pettis - 

nielps 

Pike 

Platte 

Polk 

Pulaski 

Putnam 

Ralls 

Randolph 

Ray 

Reynolds 

Ripley 

Saint  Charles. 
Saint  Clair... 
Saint 

Genevieve  . 
Saint  "Francis. 

Saint  Louis 

Saline 

Schuyler 

Scotland 

Scott 

Shannon  

Shelby   

Stoddard 

Stone 

Sullivan 

Taney  

Texas 

Vernon 

Warren 

Washington  .. 

Wayne    

Webster 

Worth 

Wright 


ixarr 
a.  38 
xaa 

a.  14 

a.  as 

3.37 

a.  as 

a.  as 
a.  as 
a.  38 
a.ai 
a.  as 
a.  29 

3.34 
a.  38 

a.aa 
a.  30 

3.31 
3.35 
3.17 
3.26 
3.36 
3.36 
3.34 
2.38 
a.  33 
3.34 
3.33 
3.33 
3.26 
3.34 
3.32 
2.34 
3.33 
3.33 
3.37 

3.27 
2.27 
2.32 
2.27 
2.19 
a.  19 
2.38 
2.21 
2.24 
2.37 
2.32 
3.34 
2.19 
3.30 
3.38 
3.31 
3.37 
3.35 
3.30 
3.28 
3.30 


County 


Rate  per 


County 


Rate  per 
btui^et 


Beaverhead 

Big  Horn 

Blaine 

Broadwater 

Carbon 

Carter 

Cascade 

Chouteau 

Custer 

DtuUels 

Dawson 

Deer  Lodge 

Fallon 

FBrg;us    

nathead 

GaUatln 

Oaifleld 

Olacler 

aoIden.Valley. 

Onmlta 

Hin  

JeSteroon  . 

Jtidlth  Basin.. 

Lake  ...-. 

Iiewls  and 

Clark 

Uberty _ 

linooln 

McCone 


sa. 

3. 

3. 
2. 
2. 
2. 
2. 


14 
15 
16 
20 
16 
16 
19 


2.19 
2.15 
2.14 
2.16 
3.21 
2.  17 
2.18 
2.22 
2.21 
2.14 
2.19 
3.18 
3.31 
8.17 

a.ai 
a.  IS 

2.21 

a.  19 
a.  18 
a.aa 

a.  15 


Madison 

Meagher .. 

Mineral 

MlsBouIa 

Musselshell  .. 

Park 

Petroleum 

PhlUlps 

Pondera 

Powder  River. 

Powell 

Prairie   

Ravalli 

Richland 

Roosevelt 

Rosebud 

Sanders 

Sheridan 

Silver  Bow 

Stillwater 

Sweet  Grass 

Teton 

TOole 

Treasure  

Valley 

Wheatland 

Wibaux  

Tellowstone 


83.  ai 
a.  10 
a.ai 
a.ai 
a.  16 
a.ao 

3.16 
3.  IS 
3.19 
2.15 
3.21 
3.16 
3.19 
3.16 


mvAO* 

Rate  per                            Rote  per 
OtMuOy           biuliel        County            btuhel 
Jdl  counties $3.30 

mw   BAKPSRIKr 

All  counties $2.24 

MKW    J^nXT 

All  counties $2.38 

NXW   MKXIOO 

All  counties $3.28 


15 
14 
21 
IS 


2.21 
3.18 
3.  19 
a.  19 
3.18 


IS 
14 
19 
17 
16 


msxASKa 


Adams* sa.tl 

Antdope XaO 

Arthur X13 

Banner 3.09 

Blaine a.  19 

Boone a.39 

Box  Butte 3.09 

Boyd 3.38 

Brown Xl» 

Buffalo 3.33 

Burt X34 

BuUer 3.31 

Caos 3.33 

Cedar a.  SO 

Cliaee 3.11 

Cherry    3.16 

Cheyenne 3.09 

Clay 2.32 

Colfax 3.31 

Cuming 3.33 

Custer 3.19 

Dakota X33 

Dawe«^ 3.09 

Dawson   3.21 

Deuel   XIO 

Diaon 2.30 

Dodge 2.33 

Douglas    X34 

IXmdy 2.11 

FlUmore 2.34 

Franklin 2.19 

Frontier 2.14 

Furnas 2. 17 

Gage  1 2.27 

Garden 2. 10 

Qarfleld 2.23 

Gosper 2.17 


Grant 
Greeley  ... 

Hall 

Hamilton  . 
Harlain   ... 

Hayes  

Hitchcock  . 

Holt 

Hooker  .. 


2.12 
2.36 
2.33 
2.26 
2.18 
2.13 
2.13 
2.36 
X13 
Howard 2.23 


Jefferson 52.  36 

Johnson 3.37 

Kearny 3. 19 


13 
31 
09 
39 

30 

1« 

16 

Xl« 

3.15 

xa9 
a.  36 


Keith a. 

Keya   Paha 3. 

KlmbaU 

Knox 

Lancaster 

Lincoln 

Logan 

Loop 

McPherson 

Madison 

Merrick 

MorrUl XOO 

ifcmce 3.37 

Nemaha 3.37 

Nuckolls 3.31 

Otoe   .„ 3.30 

Pawnee X39 

Perkins 3. 11 

Phelps 3.18 

Pierce 3.39 

Katte 3.39 

Polk _     X38 

Ited  WUlow...     3.14 

Richardson 

Bock 

SaUne  

Sarpy 

Saunders 

Scotts  Bluff 

Seward 

Sheridan   

Sherman 

Sioux 

Stanton 

Thayer 

Thomas 3.16 

Thurston 3.33 

Valley 3.33 

Washington  ..     3.  34 

Wayne    3.30 

Webster 3.31 

Wheeler 2.36 

York 2.26 


2.30 
3.23 
X36 
2.34 
3.33 
3.09 
3.29 
2.10 
3.32 
2.07 
2.31 
2.34 


Albany $2.41 

New  York 
City  - 2.41 


AU  other 
covmtles $2.  26 


NOaTH    CASOLIMA 

All  counties $3.33 


Adams 


Beneon  ... 
BUhngs    .. 
Bottineau 
Bowman  _. 

Btirke 

Burleigh  .. 


Cavalier 

Dicker 

Divide 

Dunn 

gkty 

Emmons  . . . 

PtMter .. 

Golden  Valley. 
Grmnd  Forks.. 

Grant  

Orlggs 

BBttlnger 

Kidder 

La  Moure 

Logan 

McHenry 

Mcintosh 

McKenzle 


HOaTH  DAKOTA 

82.16  McLean $3.16 

3.39  Mercer 3.16 

a.aa  Msorton a.  19 

a.  18  MoantraU 3. 16 

3.16  Nelson 3.38 

a.  16  OUyer 8. 17 

3. 14  pefnblna 3. 17 

3.20  Pierce 3.19 

3.31  Ramsey 3.34 

a. as  ittDsom a.aa 

a.  30  Renville 3. 16 

3.13  mchland 3.33 

a.  16  Bf^tte 3. 19 

a.  as  Sazsent 3.33 

3.33  Shendan 3.19 

3.36  Sioux 3.18 

3.16  Slope.. 2.16 

3.30  Stark 2.16 

3.18  Steele 3.39 

3.  39^^  Stutsman 3.37 

3.16  Towner. 3.30 

3.33  Traill 3.30 

3.37  Walsh 3.39 

3. 3S  Ward 3.18 

3.17  Wells _.  2.33 

3.35  Williams 3.14 

3.  14 


OHIO 


Adams 8X38 

Allan X39 

Ashland 3.33 

Aahtebula   ...  3.34 

Athens 3.31 

Auglalee 3.38 

Belmont 3.33 

Brown 3.  38 

Butler 3.38 

Carroll 3.33 

Champaign 3.38 

Clark... 3.28 

Clermont 3.38 

Clinton 2.38 

Columbiana  .  .  3.  33 

Coahocton 3.  33 

Crawford 2.38 

Cuyahoga 2.32 

Darke 2.28 

Defiance 2.28 

Delaware 2.  31 

Erie 3.31 

Fairfield 3.  31 

Fayette 3.38 

Franklin 2.31 

Fulton    3.30 

Gallia 3.38 

Geaxiga 3.34 

Greene 3.38 

Ouemaey 1. 32 

Hamilton 2.28 

Hancock 3.31 


Hardin $3.81 

Harrison X  33 

Henry XSO 

Highland 3.28 

Hooking 1.31 

Holmes 2.32 

Hivon 2.31 

Jackson    3.38 

Jefferson 3.33 

Knox 3.33 

Lake   3.34 

Lawrence 3.38 

Ucking 2.32 

Logan 2.  28 

Lorain 2.32 

Lucas    2.31 

Jiladlson 2. 38 

Mahoning 2.34 

Marlon 3.31 

Medina 3.33 

Meigs    3.38 

Mercer    2.28 

Miami 2.28 

Monroe 2.32 

Montgomery  .  2. 28 

Morgan 2.32 

MoROw 2.33 

Muskingum 3.  32 

NoMe X  33 

Ottawa 3.31 

Paulding 3.38 

Perry  ^. 3. 31 
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County 

Pickaway $3.  31 

Pike 2.38 

Portage 2.32 

Preble 2.28 

Putnam 2.30 

Kchland    2.32 

Rosa 2.31 

Sandusky 2.31 

S=loto 2  28 

Seneca   -  2.31 

Shelby    2.28 

aark 2.32 


OHIO — Continued 

Rate  per  Rate  per 

buafiel        County  bushel 


County 

Summit 

Trumbull  .. 
Tuscarawas 

Union 

Van  Wert  .- 

Vinton 

Warren 

Washington 

Wayne    

Williams    -- 

Wood 

Wyandot 


OKLAHOMA 


Adair •2.2-3 

Alfalfa    -  2.24 

Atoka    -  2.28 

Beaver 2. 19 

Beckham 2. 27 

Blaine 2.27 

Bryan 2.  28 

Caddo 2.28 

Canadian 2.28 

Carter 2.28 

Cherokee 2.26 

Choctaw 2.28 

Cimarron 2.  18 

Cleveland 2.28 

Coal  -- 2.28 

Comanche 2.28 

Cotton    2.28 

Craig 2.  26 

Creek    2.27 

Custer    2.  27 

Delaware 2.26 

Dewey 2.26 

Kills 2.21 

Oarfleld    2.26 

Oarvln 2.28 

Orady 2.28 

Grant 2.24 

Oreer    3.28 

Harmon 2.28 

Harper    2.  19 

Haskell 2.28 

Hughes a.  28 

Jackson    2.28 

Jefferson    2.28 

Johnston 2.28 

Kay a.  25 

Kingfisher  ...  2.27 

Kiowa 2.28 

Latlmar    2.28 


Lie  Flore 

Lincoln 

Logan   

Love    

McClaln 

Mccurtain 

Mcintosh 

Major   

Marshall 

Mayes 

Murray 

Muskogee 

Noble    

Nowata 

Okfuskee 

Oklahoma 

Okmulgee    --. 

Osage    -- 

Ottawa 

Pawnee 

Payne   

Pittsburg 

Pontotoc    

Pottawatomie. 
Pushmataha  . 
Roger.  Mills. -. 

Rogers 

Seminole   

Sequoyah  

Stephens    

Texas  

Tillman    

Tulsa 

Wagoner 

Washington  . 

Washita 

Woods 

Woodward  .. 


•2.32 
2.34 
3.32 
2.31 
2.28 
2.31 
2.28 
2.32 
2.32 
2.28 
2.31 
2.31 


•2.28 

2.28 

2.27 

2.28 

2.  28 

2.28 

2.28 

3.26 

3.38 

3.36 

2.28 

2.28 

2.26 

2.26 

2.28 

2.28 

3.38 

3.36 

3.36 

2.26 

2.27 

2.28 

2.38 

2.28 

2.28 

2.26 

2.26 

2.  28 

2.28 

2.28 

.     2.19 

.     2.38 

.     2.26 

.     2.26 

.     2.36 

.     3.37 

.     2.24 

.     2.24 


ORECON 


B«ker •2.31 

Benton 2.37 

Clackamas 2.44 

Clatsop 3.61 

Columbia    ...  2.61 

Cooa   2.  17 

Crook 3.36 

Curry   3.16 

Oeachutes 3.36 

Douglas 3.31 

OUUam    2.40 

Orant 2.36 


Harney 

Hood  River 

Jackson   

Jefferson   

Josepblne 

Klamath   


2.21 
a.4« 
2.21 
2.38 
3.31 
3.29 


Lake 

Lincoln      

Lane 

lilrm   

Malheur    

Marion 

Morrow    

Multnotnab 

Polk 

Shernaan 

Tillamook    .. 
Um&tUla    ... 

UiUon  

Wallowa 

Wasco 

Washington  . 

Wheeler 

YamhUl 


•2.26 
3.37 
2.36 
2.38 
3.31 
3.43 
3.38 
3.61 
3.40 
2.40 
3.44 
2.37 
2.33 
3.31 
2.43 
3.44 
2.37 
2.4a 


PSlfNSTLVANtA 


PbUadelphla  .  $2. 41 


All  other 
counties 


..  •3.26 


KHOOE   ISLAND 


All  counties 92.  35 


SOtlTH  CAXOLIMA 

Cbarleeton  ...  83. 41      All  ataatr 

oountlee 


RULES  AND  REGULATIONS 


SOOTH  DAKOTA 


County 


Rate  per 
bushel 


County 


Rate  per 
bushel 


Aurora •2.29 

Beadle 2.28 

Bennett 2.  16 

Bon  Homme 2.32 

Brookings 3.32 


Brown  

2.38 

Brule    

2.26 

Buffalo 

2.26 

Butte    

2.14 

Campbell 

2.21 

Charles  Mix.. 

2.28 

Clark  

2.28 

Clay 

2.34 

Codliigton 

2.32 

Corson    

2.18 

Custer    

2.08 

Davison 

2.32 

Day    

2.32 

Deuel    

2.36 

Dewev  

2.  18 

Douglas 

2.28 

Edmunds    ... 

2.26 

Pall  River 

2.08 

Paulk 

2.27 

Grant  

2.35 

Gregory 

2.25 

Haakon    

2.21 

Hamlin    

2.31 

Hand 

2.28 

Hanson    

2.29 

Harding 

2.15 

Hughes 

3.24 

Hutchinson  ._ 

2.31 

Hyde 

2.26 

Jackson ^2.  20 

Jerauld    2.29 

Jones    2.22 

Kingsbury  ...  2. 29 

Lake 2.31 

Lawrence 2.14 

Lincoln    2.34 

Lyman 2.23 

McsCoc*    2.32 

McPherson  ...  2.26 

MarshaU    2.32 

Meade 2.  16 

MeUette 2.21 

Miner 2.30 

Minnehaha  ..  2.  33 

Moody 2.33 

Pennington 2.  15 

Perkins 2.  15 

Potter 2.23 

Roberts 2.34 

Sanborn 2.29 

Shannon 2.  16 

Spink   2.28 

Stanley 2.  22 

Sully 2.23 

Todd 2.20 

Tripp    2.23 

Turner 2.  S3 

Union --  2.  34 

Walworth 2.23 

Washabaugb  .  2.  20 


Yankton 2. 

Ziebach    2. 


30 
16 


TENNESSEE 


Shelby 


•2.  34       All  other 

counties ^2.  23! 


TEXAS 


$3.33 


Andrews •3.36 

Archer    3.31 

Armstrong 3.26 

Atascoea 2.40 

Bailey 2.26 

Bandera 2.36 

Bastrop    3.40 

Baylor 2.30 

Bee    2.48 

Bell 2.40 

Bexar    2.40 

Blanco   - 2.38 

Borden 2.26 

Boeque 3.37 

Bowie 3.33 

Brazos 3.45 

Briscoe 2.26 

Brown 3.34 

Burleson 2.45 

Burnet 2.38 

Caldwell 2.40 

Calhoun 2.44 

Callahan 2.30 

Carson 2.36 

Castro 3.26 

Chambers 2. 50 

Cherokee 2.42 

Childrew 2.28 

Clay    -- _  2.32 

Cochran 2.26 

Coke 2.27 

Coleman 2.31 

Collin 2.35 

Collings- 
worth    2. 26 

Comal 2.40 

Comanche 2.36 

Concho 2.32 

Cooke 2.33 

Coryell 2.39 

Cottle a.  36 

Crosby   2.26 

Colberaon 2.26 

Dallam 2.23 


Dallas •2.37 

Dawson    2.26 

Deaf  Smith...     3.26 


38 
35 
43 
28 
34 

.26 
30 

.30 


Delta    2 

Denton 2. 

De  Witt 2 

Dickens    2, 

Dimmit    2, 

Donley 2 

Eastland    2. 

Edwards 2 

Ellis 2.3 

El  Paso 2.  2i 

Erath    2.3 

Falls 2.39 

Fannin 2.33 

Fisher 2.  27 

Floyd    2. 2« 

Foard 2. 2t 

Prlo 2.  39 

Gaines 2.28 

Galveston 2. 60 

Garza 2. 28 

Gillespie    2.34 

Glasscock 2. 28 

Goliad    2.44 

Gray  .- 2.28 

Grayson 2. 3J 


County 

Hudspeth    

Hunt 

Hutchinson  .. 

Irion 

Jack   

Jackson 

Jeff  Davis 

Jefferson    

Johnson 

Jones    

Karnes 

Kaufman  

Kendall 

Kent 

Kerr    

Kimble 

King 

Kinney  

Knox 

Lamar 

Lamb    

Lampasas 

Limestone 

Lipscomb 

Live  Oak 

Llano    

Loving    

Lubbock  

Ljmn 

McCuUoch 

McLennan  

Martin 

Mason 

Maverick 

Medina 

Menard    

Midland 

Milam    

MUls 

Mitchell 

Montague 

Moore 

Motley   ..?... 

Navarro 

Nolan 

Nueces 

Ochiltree 

Oldham 

Palo    Pinto 


Grimes 
Guadalupe    .. 

Hale    

HaU    

Hamilton 

Hansford 

Hardeman 

Harris 

Hartley 

Haskell 

Hays 

Hemphill 

HIU 

Hockley 

Hood 


TEXAS — Continued 

Rate  per 
busfiel 


County 


Rate  per 
bushel 


•2.26 
'2.36 
2.23 
2.  28 
2.32 
2.40 
2.26 
2.46 
2.36 
2.28 
2.44 
2.38 
2.38 
2.26 
2.31 
2.32 
2.26 
2.30 
2.28 
2.33 
2.26 
2.39 
2.39 
2.23 
2.46 
2.36 
2.26 
2.26 
2.26 
2.34 
2.39 
2.26 
2.34 
2.30 
2.36 
2.32 
2.26 
2.43 
2.35 
2.27 
2.32 
2.23 
2.26 
2.38 
2.37 
2.50 
2.23 
2.26 
2.32 


Parker    82.34 

Parmer 2.26 

Pecos    2.26 

Potter 2.26 

Presidio 2.26 

RandaU    2. 26 

Real    2.32 

Red  River 2.  33 

Reeves   2.26 

Refugio    2.47 

Roberts    2. 23 

Robertson 2. 43 

Rockwall 2.36 

Runnels 2.30 

San  Patricio.-  2.50 

San  Saba 2.35 

Schleicher 2.28 

Scurry    3.37 

Shackelford  ..  3.  30 

Sherman 2. 33 

Somervell 2. 34 

Stephens 2.31 

Stwling 2.27 

Stonewall 2. 26 

Sutton 3.38 

Swisher 3. 36 

Tarrant 2. 37 

Taylor    2.28 

Terry    2.26 

Throckmor- 
ton      2.30 

Tom  Green 2.  29 

Travis 2.40 

Uvalde 2.33 

Van   Zandt 2.  38 

Victoria 3.44 

Waller    3.45 

Ward 2.26 

Wharton 2.46 

Wheeler 2.26 

Wichita 2.30 

Wilbarger 2.30 

Williamson   ..  2.40 

Wilson 2.42 

Wise — .  2.33 

Yoakum 2.26 

Young    2.31 

Zavala    2.34 


All  counties 82.20 


VERMONT 


All  counties •a.  24 


Chesapeake 
(Norfolk) 


.  82.41 


All  other 
counties 


•2.34 


3  45 

2.40 
2.26 
2.28 
2.37 
2.28 
2.28 
3.50 
2.  2t 
3.38 
2.40 
2.2$ 
2.37 
2.28 
2.34 


Adams   

Asotin    

Benton 

Chelan 

Clallam    

Clark    

Columbia 

Cowlitz 

Douglas 

Perry    

Franklin    

Garfield 

Grant     

Grays  Harbor. 

Islai  d 

Jefferson 

King 

Kitsap    

Kittitas    

Klickitat 


WASHINGTON 


•2.36 


Lewis    82.46 

2.  33        Lincoln 2  .34 

2.38       Mason 2.40 

2.38       Okanogan 2.34 

2.30       Pacific    2.43 

2.51  Pend  Oreille--  2.23 

2.37       Pierce 2.51 

2.51        San    Juan 2.32 

2.36  ^agit 2.40 

2.28  Skamania    ---  2.46 

2.37  Snohomish   .-  2.45 

2.37       Spokane 2.33 

2.36       Stevens    2.28 

2.43       Thurston 2.45 

2.  32  Wahklakiun  .  2. 46 

2.32  Walla  WaUa..  2.37 
3.61       Whatcom 3.37 

2.33  Whitman 2.34 

3.40       Yakima 8.38 

3.42 

WEST  VIRGINIA 


Howard    2.26     All  counties- $3.27 
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WISCONSIN 


Countp 
Douglas 


Rate  per 
bushel 

...  $a.44 


County 

AU  other 
coiintles 


Rate  per 
bushel 


$3.23 


WTOMCNQ 


All  counties $2. 11 

Since  the  1976  crop  of  wheat  has  al- 
ready been  harvested  in  the  wheat  pro- 
ducing area  and  the  provisions  of  this 
amendment  are  needed  to  carry  out  the 
loan  progrtim  more  effectively,  compli- 
ance with  the  notice  of  proposed  rule- 
making would  be  Impracticable  and  con- 
trary to  the  public  interest.  Therefore, 
this  amendment  is  issued  without  fol- 
lowing such  procedure. 

(Sees.  4  and  5,  62  Stat.  1070,  as  amended  (15 
U.S.C.  714b  and  c);  Sees.  107,  401.  63  Stat. 
1051.  as  amended  (7  U.S.C.  1446a,  1421)) 

E^fFectlve  date:  January  25.  1977. 

Signed  at  Washington,  D.C.,  on  Jan. 
14.  1977. 

Kenneth  E.  Frick, 
Executive  Vice  President, 
Commodity  Credit  Corporation. 

(FR  Doc.77-2172  Filed  1-24-77:8:45  am] 


CHAPTER  XVIII— FARMERS  HOME  ADMIN- 
ISTRATION. DEPARTMENT  OF  AGRI- 
CULTURE 

SUBCHAPTER  A— GENERAL  REGULATIONS 

(FmHA  Instructions  402.1.  443.1,  444.1.  444.4. 
444.5,444.8,441.2] 

LOANS  AND  GRANTS 

Miscellaneous  AmendrflMts 

On  December  20. 1976,  a  document  was 
published  in  the  Federal  Register  (41 
PR  55359-55365)  proposing  to  review 
Part  1803,  including  a  change  In  title, 
and  numerous  miscellaneous  amend- 
ments to  various  Parts  1821,  1822,  and 
1832  of  Title  7.  Chapter  XVin,  in  the 
Code  of  Federal  Regulations,  to  imple- 
ment the  multiple  advance  feature  of  the 
Loan  Disbursement  System  (LI>S)  na- 
tionwide. This  new  method  of  disbursing 
loan  and  grant  fimds  applies  to  the 
following  loan  types:  Section  502  and 
504  Rural  Housing  loans  for  construction 
and  repair  work.  Farm  Ownership,  In- 
dividual Soil  and  Water,  Recreation  and 
Emergency,  and  enables  the  Farmers 
Home  Administration  to  disburse  loan 
and  grant  funds  as  they  are  needed, 
rather  than  disbursing  them  in  a  lump 
sum  and  allowing  them  to  remain  idle 
In  a  supervised  bank  account.  Also,  the 
multiple  advance  feature  greatly  reduces 
the  need  for  supervised  bank  accounts 
as  required  by  Part  1803  published  at  35 
FR  16399,  as  amended  at  36  FR  17832 
and  40  FR  16334.  However,  supervised 
bank  accoimts  may  still  be  used  when 
needed. 

The  notice  of  proposed  rulemaking 
document  published  in  summary  form  at 
40  PR  49577  dated  October  23.  1975,  pro- 
posing to  revise  Part  1803,  "Supervised 
Bank  Accounts,"  and  a  Suppl^nental 
Notice  published  at  40  FR  52854  dated 
NoveoAer  13,  1975.  indicating  that  a 


multiple  advance  feature  of  IJ36  would 
be  field  tested  before  nationwide  imple- 
mentation have  been  considered  in  the 
rule  as  set  forth  below.  Accordingly.  Part 
1803.  is  revised  and  various  secti(xis  of 
Parts  1821,  1822,  and  1832.  are  amended 
as  follows: 


PART  1803— LOAN  AND  GRANT 
DISBURSEMENT 


Sec. 

1803.1 

1803.2 

1803.3 

1803.4 

1803.5 

1803.6 


General. 

Policies  governing  disbursement  of 
funds. 

Procedures  to  follow  In  fund  dis- 
bursement. 

Establishing    supervised    bank    ac- 
counts. 

Pledging   collateral   for   deposit   of 
funds  In  supervised  bank  account. 

Authority  to  establish  supervised 
bank  accounts,  deposit  loan 
checks  and  other  funds,  counter- 
sign checks,  close  accounts,  and 
execute  all  forms  in  connection 
with  supervised  bank  account 
transactions. 
1803.7  Deposits. 
1803A      Withdrawals. 

1803.9  County  Office  records. 

1803.10  Reconciliation  of  accounts. 

1803.11  Closing  accounts. 

1803.12  Bequest  for  withdrawals  by  State 

Director. 

ATTTHORmr:  7  Ufl.C.  1988,  42  U.S.C.  1480, 
42  VS.C.  2942.  5  tJ.S.C.  301,  sec.  10  Pub.  L. 
93-367,  88  Stat.  392,  delegation  of  authority 
by  the  Secretary  of  Agriculture,  7  CTR  2.23, 
delegation  of  authority  by  the  Assistant  Sec- 
retary for  Rural  Development.  7  c;fr  2.70, 
delegation  of  authority  by  Director,  OEO  29 
FR  14764,  33  FR  9860. 

§  1803.1      General. 

This  Part  prescribes  the  policies  and 
procedures  of  the  Farmers  Home  Admin- 
istration (FmHA)  to  be  followed  in  the 
disbursement  of  funds  under  the  Loan 
Disbursement  System  (LDS)  and  in  es- 
tablishing and  using  supervised  bank  ac- 
counts. The  LDS  system  provides  for 
funds  on  an  as  needed  basis  to  substan- 
tially reduce  interest  costs  to  FmHA  bor- 
rowers. U.S.  Tresisury,  and  FmHA. 

(a)  Form  FmHA  440-1,  "Request  for 
obligation  of  Funds,"  provides  for:  (1) 
the  obligation  only,  (2)  obligation  and 
check  request  for  the  full  amount  of  the 
loan  or  grant,  and  (3)  obligation  and 
check  request  for  a  partial  amount  of  the 
loan  or  grant.  The  instructions  on  when 
and  how  t<f  use  this  form  are  contained 
in  the  Forms  Manual  Insert  (FNO)  for 
this  form. 

(b)  Form  FmHA  440-57.  "Acknowl- 
edgment of  obligated  Fimds/Check  Re- 
quest." provides  for:  (1)  the  initial  loan 
amount  check,  (2)  all  subsequent  loan 
checks,  (3)  making  corrections  on  the 
data  in  the  loan  account  as  reflected  on 
the  form.  (4)  notifying  the  Finance  Of- 
fice of  the  loan  closing  date  and  the  loan 
amortization  effective  date,  and  (5)  pro- 
viding requested  information  from  the 
Finance  OflBce.  The  instructions  on  when 
and  how  to  use  this  form  are  contained 
In  the  Forms  &ianual  Insert'  for  this 
form.  , 

(c)  See  applicable  regulations  for  pro- 
cedures to  follow  if  checks  are  lost  or 
destroyed. 


(d)  Borrowers  as  referred  to  in  this 
Part  Include  both  loan  and  grant  recipi- 
ents. They  are  referred  to  as  depositors 
In  the  deposit  agreements  hereinafter 
described.  References  herein  and  in  de- 
posit agreements  to  "other  lenders"  in- 
clude lenders  and  grantors  other  than 
FmHA. 

(e)  Banks  referred  to  in  this  Part  are 
those  in  which  deposits  are  Insured  by 
the  Federal  Deposit  Insurance  Corpora- 
tion (FDIC) . 

(tL  Supervised  bank  accounts  referred 
to  in  this  Part  are  bank  accounts  estab- 
lished through  deposit  agreements  en- 
tered into  between  either  (1)  the  bor- 
rower, the  United  States  of  America  act- 
ing through  the  FmHA,  and  the  bank  on 
Form  FmHA  402-1,  '^Deposit  Agree- 
ment," or  (2)  the  borrower,  FmHA,  other 
lenders,  and  the  bank  on  Form  FmHA 
402-5,  "Deposit  Agreement  (Non-FmHA 
Funds) ." 

(g)  Form  FmHA  402-1  provides  for  the 
deposit  of  funds  in  a  supervised  bank  ac- 
count as  security  for  pasonent  of  the  bor- 
rower's indebtedness  to  FHA  and  to  as- 
sure the  performance  ot  the  borrower's 
obligations  to  FHA  in  connecti<m  with 
a  loan  and  grant. 

(h)  Form  FmHA  402-5  provides  for 
the  deposit  of  funds  advanced  by  other 
lenders  as  security  for  payments  of  the 
indebtedness  to  them  end  to  assure  the 
performance  of  the  borrow^s  obllgatlcm 
to  them  in  connection  with  a  loan  and 
grant  are  made  In  a  separate  supervised 
bank  account. 

(I)  "Interest-Bearing  Deposit  Agree- 
ment." availaJale  in  all  FmHA  ofBces  pro- 
vides for  the  deposit  of  loon  or  grant 
funds  that  are  not  required  for  immedi- 
ate disbursement  in  specified  Interest- 
bearing  deposits,  and  it  is  executed  in 
conjuncticwi  with  Form  FmHA  402-1  or 
Form  FmHA  402-5. 

§  1803.2      Poliries    Governing    Disburse- 
ment of  Funds. 

(a)  'Hie  partial  advance  feature  of  the 
LDS  wUl  be  utilized  whmever  possible  in 
accordance  with  the  specific  program 
procedures,  except  where  pn^iiblted  by 
State  statutes.  The  capability  to  request 
Treasury  Checks  on  an  as  needed  basis 
reduces  the  need  for  supervised  bank  ac- 
counts. Therefore,  supervised  bank  ac- 
counts will  be  used  only  in  rare  instances, 
e.g.: 

(1)  When  a  construction  loan  is  made 
and  the  construction  Is  substantially 
complete,  but  a  small  amount  Is  being 
withheld  pending  completion  of  land- 
scaping or  some  similar  item,  or  a  small 
amount  of  fimds  usually  not  to  exceed 
$2,000.  is  not  disbursed  at  loan  closing. 
In  this  case,  the  amount  of  funds  not 
disbursed  will  be  requested  ftx>m  the 
Finance  Office  using  Form  FmHA  440-57. 
or  issued  by  the  Finance  OflBce  whoi  the 
predetermined  amortization  effective 
date  occurs,  and  placed  in  a  supervised 
bank  account  for  future  disbursement  as 
appropriate. 

(2)  When  a  larcre  number  of  checks 
will  be  issued  in  the  construction  of  a 
dwelling  or  other  development,  as  for 
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OBinple  under  the  "borrower  method"  of 
comtnictlon  or  in  Operation  (OL)  loans 
and  Emergency  (EM)  loans.  In  such 
caees,  installment  checks  will  continue 
to  be  requested  from  the  Finance  OfiQce 
as  necessary  and  deposited  in  a  super- 
vised bank  account  and  disbursed  to  sup- 
pliers, sub-contractors,  etc.,  as  necessary. 
When  the  construction  process  requires 
several  checks  to  be  issued  at  one  time 
the  LDS  system  can  still  be  utilized. 
Those  County  Offices  authoAzed  to  re- 
quest checks  by  telephone  iftay  request 
more  than  one  check  at  a  time.  The 
offices  not  authorized  to  use  the  tele- 
phone method  lor  requesting  checks  will 
use  Form  FmHA  440-57  to  request  one 
check  at  a  time.  If  more  than  one  check 
is  required,  a  Form  FmHA  440-57  will  be 
prepared  for  each  check. 

<3)  Association  loan  and  grant  funds 
made  on  a  multiple  advance  basis  need 
not  be  deposited  in  a  supervised  bank 
account  unless  required  by  State  statutes 
or  otherwise  determined  necessary  by  the 
State  Director. 

(4>  Supervised  bank  accounts  will  be 
used  only  when  necessary  to  assure  the 
correct  expenditure  of  all  or  a  part  of 
loan  and  grant  funds,  borrower  contribu- 
tions, and  borrower  income.  Such  ac- 
counts will  be  limited  in  amount  and 
dvration  to  the  extent  feasible  through 
the  prudent  disbursement  of  funds  and 
the  prompt  termination  of  the  interests 
of  RnHA  fimds  and  other  lenders  when 
ttie  accoimts  are  ix>  longer  required. 

(5)  Income  from  the  sale  of  security 
prt^ierty  or  Economic  Opportunity  (EO) 
PKperty  or  the  proceeds  from  insurance 
OB  such  proper^  will  be  deposited  in  a 
supervised  bank  accoimt  under  Form 
FmHA  402-i  when  the  County  Super- 
vlBor  determines  that  it  is  necessary  to 
do  so  to  assure  that  the  funds  will  be 
arallable  for  replacement  of  the  prop- 
erty. 

(6)  When  a  borrower  has  clearly  dem- 
oastrated  inability  to  handle  his  finan- 
cial affairs,  all  or  part  of  his  income  or 
other  funds  may  be  deposited  in  the 
supervised  bank  account  imder  Form 
FInHA  402-1  or  Form  FmHA  402-5  if  the 
County  Supervisor  determines  that  such 
ao  arrangement  is  necessary  to  provide 
guidance  in  major  financial  management 
practices  essential  to  the  borrower's  suc- 
cass,  subject  to  the  following  require- 
ments. 

(1)  This  supervisory  technique  will  be 
uaed  for  a  temporary  period  to  help  the 
borrower  leam  to  properly  manage  his 
financial  affairs.  Such  a  period  will  not 
exceed  one  year  imless  extended  by  the 
District  Director ;  and 
•  <ll)  The  borrower  is  agreeaMe  to  such 
an  arrangement 

(7)  In  exceptional  cases  when  the  un- 
incorporated EO  cooperative  or  associa- 
tion borrower  cannot  obtain  a  position 
fidelity  bond,  its  income  may  be  deposited 
as  provided  for  In  §S  1803.5  and  1803.2(f) 
If  another  lender  is  involved. 

(b)  For  all  construction  loans,  and 
those  loans  to  be  advanced  in  Increments, 
only  the  actiial  amount  to  be  disbursed  at 
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loan  closing  will  be  requested  either 
through  the  initial  submission  of  Form 
FmHA  440-1  or  through  Form  FmHA 
440-57.  Subsequent  checks  will  be  ordered 
as  needed  by  submitting  Form  FmHA 
44C-57  to  the  Finance  OfiOce. 

(c)  Program  instructions  and  PMI's 
provide  information  as  to  the  type  of  note 
to  be  utilized  and  the  method  of  han- 
dling advances  and  the  interest  accrued 
thereon.  For  individual  loan  programs, 
interest  will  accrue  from  date  of  the 
check  or  date  of  loan  closing  whichever 
0(x:urs  later.  For  association  and  organi- 
zation type  loans,  interest  will  accrufe 
from  the  date  the  check  is  delivered  to 
the  borrower. 

(d)  For  all  loan  accounts,  when  the 
total  amount  has  not  been  advanced  at 
the  amortization  effective  date,  as  de- 
fiaed  in  the  forward  the  remaining  bal- 
lance  to  the  County  Supervisor  for  ap- 
propriate action,  unless  the  County 
Supervisor  notifies  the  Finance  Office  of 
other  arrangements. 

(e)  When  a  check  cannot  be  negoti- 
ated within  20  working  days  from  the 
date  of  the  check,  the  Coimty  Supervisor 
will  return  the  check (s)  with  Form 
FmHA  440-10,  "Cancellation  of  Loan  or 
Grant  Check  and/or  Obligation."  in  ac- 
cordance with  applicable  regulations. 

<f )  Funds  provided  to  an  FmHA  bor- 
rower by  another  lender  ( through  subor- 
dination agreements  by  the  FmHA  or 
under  other  arrangements  between  the 
borrower,  FmHA,  and  other  lender)  that 
are  not  used  immediately  after  the  loan 
or  grant  closing  will  be  deposited  in  a 
supervised  bank  account  under  Form 
FmHA  402-5,  provided: 

(1)  The  County  Supervisor  determines 
such  action  Is  necessary  to  protect  PmHA's 
Interest  and  to  assure  that  the  funds  will 
be  used  for  the  purposes  planned,  (2)  The 
otJner  lender  Is  unwilling  to  control  the  use 
of  such  funds,  and  (3)  The  other  lender  Is 
agreeable  to  the  use  of  the  PHA  supervised 
bank  account. 

(g)  The  debt  instruments  executed  at 
the  time  of  loan  closing  constitutes  an 
obligation  on  the  part  of  the  Govern- 
ment to  disburse  all  funds  at  one  time  or 
in  multiple  advances  provided  the  funds 
are  for  purposes  authorized  by  the  Gov- 
ernment at  the  time  of  loan  closing.  This 
obligatory  commitment  takes  priority 
over  any  intervening  liens  or  advances 
by  other  creditors  regardless  of  the  pro- 
visions of  the  State  laws  involved. 

§  1803.3      Procedures  to  follow  in  fund 
disbursement. 

(a)  The  Coimty  Supervisor  will  deter- 
mine during  loan  approval  the  amount's ) 
of  loan  check  (s) — full  or  partial — 
and  forward  such  request  to  the  Finance 
Office  by  complying  with  the  FMI  for 
Form  FmHA  440-1  and  Form  FmHA 
440-57. 

(b)  Counties  using  the  telephone  to 
request  subsequent  advances  will  call  the 
designated  telephone  number  provided 
by  the  Finance  Office  and  request  aU 
subsequent  checks  by  providing  the  in- 
formation required  on  a  Form  ftaHA 
440-57. 


I 


(c)  When  check (s)  are  delivered  to 

the  County  Office,  the  County  Super- 
visor will  assure  himself  that  the  name 
of  the  borrower  and  the  amount(s)  of 
check (s)  coincide  with  the  request  tXL 
file.  The  Coimty  Supervisor  should  as- 
sure himself  that  the  check  is  properly 
endorsed  .to  insure  payment  to  the  in- 
tended recipient.  An  example  of  such  a 
restrictive  endorsement  is: 

"Pay  to  the  order  of  (3rd  party  payee)" — 
(Contractor,  Developer,  Sub-Contractor, 
Building  Supply  House,  etc.)  for  the  purpose 
of 

(d)  When  necessary  and  only  under 
the  circumstances  as  listed  in  paragrai^ 
n  the  County  Supervisor  will  establish 
or  cause  to  be  established  a  supervised 
bank  account. 

§  1803.4      Establishing    supervised    bank 
acrounts. 

(a)  Each  borrower  will  be  given  an  op- 
portunity to  choose  the  bank  In  which 
his  supervised  bank  account  will  be  es- 
tablished, provided  the  bank  is  a  mem- 
ber of  the  PDIC. 

(b)  When  accounts  are  established,  it 
should  be  determined  that: 

( 1 )  The  bank  Is  fully  Informed  concerning 
the  provisions  of  Form  FmHA  402-1  and/or 
Form  FmHA  402-5,  and 

(2)  Agreements  are  reached  wltli  respect 
to  the  services  to  be  provided  by  the  bank  in- 
cluding the  frequency  and  method  of  trans- 
mittal of  bank  statements,  and 

(3)  Agreement  is  reached  with  the  bank 
regarding  the  place  where  the  counter-sig- 
nature will  be  on  checks,  particularly  those 
drawn  on  banks  under  electronic  checking 
systems. 

(c)  When  possible.  County  Supervisor 
will  make  arrangements  with  banks 
which  are  members  of  the  FDIC  under 
which  they  will  waive  service  charges  tn 
connection  with  supervised  bank  ac- 
counts established  in  such  banks.  How- 
ever, there  is  no  objection  to  the  pay- 
ment by  the  borrower  of  a  reascmable 
charge  for  such  service.  v 

(d)  If  the  amount  of  Association, 
Watershed  (WS),  Organizational  Rural 
Rental  Housing  (RRH),  Rural  Renewal 
(RN),  Resource  Conservation  and  De- 
velopment (RCD),  EO  loans  to  a  Co- 
operative Association,  Rural  Coopera- 
tive Housing  (RCH),  or  Orgamzatimal 
Labor  Housing  (LH)  loan  funds  and 
grant  funds  plus  any  borrower  contribu- 
tions and  funds  from  other  sources  to  be 
deposited  in  the  supervised  bank  account 
will  exceed  $40,000  the  bank  will  be  re- 
quired to  pledge  collateral  for  the  excess 
over  $40,000  before  the  deposit  is  made 
(see  §  1803.5  of  this  Chapter).  In  addi- 
tion, a  pledge  of  collateral  for  any  ex- 
cess over  $40,000  in  a  supervised  bank 
account  may  be  required  for  other  ts^pes 
of  loans  or  grants  in  amounts  in  excess 
of  the  State  Director's  approval  auth(M'- 
ization  when  determined  necessary  by 
the  National  Office  on  an  individual  case 
basis. 

(e)  Only  one  supervised  bank  account 
will  be  established  for  any  b<XTOwer  re- 
geirdless  of  the  amount  or  source  of 
funds,  except  for  RRH  loans  sepcurate  ac- 
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counts    will    be   established    for    each 
project. 

(f)  When  a  supervised  bank  account 
Is  established,  an  original  and  two  copies 
of  Form  FmHA  402-1  or  Form  FmHA 
402-5,  and  the  Interest-Bearing  Deposit 
Agreement  available  in  all  FmHA  offices, 
when  applicable,  will  be  executed  by  the 
borrower,  the  bank,  and  a  County  Office 
employee.  The  original  will  be  retained  in 
the  borrower's  case  file,  one  executed 
copy  will  be  delivered  to  the  bank,  and 
one  executed  copy  to  the  borrower.  An 
extra  copy  of  the  Interest-Bearing  De- 
posit Agreement  will  be  prepared  and  at- 
tached to  the  certificate  passbook,  or 
other  evidence  of  deposit  representing 
the  interest-bearing  deposit. 

(1)  If  an  agreement  on  Form  FmHA 
402-1  or  Torm.  FmHA  402-5  has  pre- 
viously been  executed  and  Form  FmHA 
402-6,  "Termination  of  Interest  in  Super- 
vised Bank  Account,"  has  not  been  ex- 
ecuted with  respect  to  it,  a  new  agree- 
ment is  not  required  when  additional 
funds  are  to  be  deposited  unless  requested 
by  the  bank. 

(2)  When  the  note  and  security  instru- 
ment are  signed  by  two  joint  borrowers 
or  by  both  husband  and  wife,  a  joint 
survivorship  supervised  bank  account 
will  be  established  from  which  either  can 
withdraw  funds  if  State  laws  permit  such 
accounts.  In  such  cases  both  parties  will 
sign  the  Deposit  Agreement  (s). 

§  1803.5      Pledging  collateral  for  deposit 
of  funds  in  supervised  bank  account. 

(a)  Funds  in  excess  of  $40,000  for  bor- 
rowers referred  to  in  5 1803.4(d)  de- 
posited in  supervised  bank  accounts,  must 
be  secured  by  pledging  acceptable  col- 
lateral with  the  Federal  Reserve  Bank  in 
an  amount  not  less  than  the  excess. 

(b)  As  soon  as  it  is  determined  that  the 
loan  will  be  approved  and  the  applicant 
has  selected  or  tentatively  selected  a  bank 
for  the  supervised  bank  account,  the 
County  Supervisor  will  contact  the  bank 
to  determine: 

(1)  That  the  bank  selected  is  a  bank 
that  is  insured  by  the  FDIC. 

(2)  Whether  the  bank  is  willing  to 
pledge  collateral  with  the  Federal  Re- 
serve Bank  imder  Treasury  Circular  No. 
176  to  the  extent  necessary  to  secure  the 
amount  of  funds  being  deposited  in  ex- 
cess of  $40,000. 

(c)  If  the  bank  Is  agreeahle  to  pledg- 
ing collateral,  the  County  Supervisor 
should  complete  a  form  letter  available 
in  all  FtaHA  offices  in  an  original  and 
three  copies,  the  original  and  one  copy 
for  the  National  Office,  the  second  copy 
for  the  State  Office,  and  the  third  copy 
for  the  County  Office.  Ihe  form  letter 
should  be  forwarded  to  the  National  Of- 
fice at  least  30  days  before  the  date  of 
loan  closing. 

(d)  The  National  Office  will  arrange 
for  the  Treasury  Department  have  the 
bank  designated  as  a  depositary  unless 
already  designated,  end  to  have  collateral 
pledged. 

(e)  If,  two  days  before  loan  closing. 
the  State  Director  has  not  received  a 
copy  of  the  Treasury  Department's  letter 


to  the  bank  confirming  the  pledge  of  (iv)    Grant  funds  will  be  d«)0slted 

collateral,  he  should  contact  the  Na-  when  such  funds  are  delivered. 

tional  Office,  Attention:  Financial  Sup-  (v)  When  funds  from  any  source  are 

port  Division.  deposited  by  FmHA  personnel  in  a  super- 

(f )  When  the  amount  of  the  deposit  vised  bank  account,  a  deposit  slip  will  be 

in  the  supervised  bank  account  has  been  prepared  in  an  original  and  two  copies 

reduced  to  a  point  where  the  bank  de-  and  distributed  as  follows:  Original  to 

sires  part  or  all  of  its  collateral  released,  the  bank,  one  coupy  to  the  borrower,  and 

it  should  write  to  the  Treasury  Depart-  one  copy  for  the  borrower's  case  folder, 

ment.  Domestic  Banking  Staff  Bureau  of  The  name  of  the  borrower,  the  source  of 

Government    Operations.    Washington,  funds,  and  "Subject  to  FmHA  Counter- 

D.C.  20226.  requesting  the  release  and  signature",  and  tf  applicable,  the  account 

stating  the  balance  in  the  supervised  number  will  be  entered  on  each  deposit 

bank  account.  slip. 

„    „„„  ,     .    ,     .                 . ,.  .  (vi)  A  loan  or  grant  check  drawn  on 
§  1803.6     Authontr   to  establish   super-  ^^  ^.S.  Treasury  may  be  deposited  in  a 
vised   bank  accounis,   deposit   loan  supervised  Bank  Account  without  en- 
checks  and  other  funds,  countersign  ^orsement  by  the  borrower  when  It  wiU 
checks,  close  accounis,  and  execute  j^m^^g  ^^^           ^f  ^^e  check  and  is 

"•lJi°h!rnlTJ^r,7r-n^art  ons    "^  acceptable  to  the  bank.  The  borrower 

vised  bank  account  transactions.  *:                                  j.   i.  ,_     *     _      j 

K'lll  be  notified  immediately  of  any  de- 
County  Supervisors  are  authorized  to  posit  made  and  will  be  furnished  a  copy 
establish  supervised  bank  accounts,  de-  if  the  deposit  of  this  nature  Is  made,  the 
posit  loan  checks  and  other  funds,  coun-  following  endorsement  will  be  used: 
tersign  checks,  close  accounts,  and  ex-  „^  rt.««,.*  «„,„  *„  ♦>,«  „.,%»™i«,h  K.nv 
ecute  aU  forms  In  connection  with  super-  ^cc^t^^'P"  ^'^^  "^  "^^  supervised  bank 
vised  bank  account  transactions  and  re-  "    "  "(Name <i borrower)" 

delegate  this  authority  to  authorized  col-     in  the 

lection  officers  under  their  supervision  (Name  of  bank  and  address 

who  are  considered  capable  of  exercis-     pursuant 

Ing  such  authority.  State  Directors  will  when  necessary  for  Identlflcatlon) 

make  written  demand  upon  the  bank  for    ^  Deposit  Agreement  dated " 

withdrawals  as  outlined  in  §  1803.12  of  (vii)  Accounts  established  through  the 

this  Chapter.  use    of     an     Interest-Bearing     Deposit 

§  1803.7     Deposiu.  Agreement  wUl  be  in  the  name  of  the  de- 

positor  and  the  Government, 
(a)  Deposits  by  FmHA  Personnel.  (1)  (b)  Deposits  by  Borrowers.  Funds  In 
Checks  made  payable  solely  to  the  Fed-  any  form  may  be  deposited  in  the  super- 
eral  Government,  or  any  agency  thereof,  vised  bank  account  by  the  borrower  if 
and  a  joint  check  when  the  Treasurer  authorized  by  the  FmHA  provided  the 
of  the  United  States  a  joint  payee,  may  bank  has  agreed  that  when  a  deposit  Is 
not  be  deposited  in  a  supervised  bank  made  to  the  account  by  other  than  FmHA 
account.  personnel,  the  bank  will  promptly  deliver 
(2)  FmHA  personnel  will  accept  funds  or  mail  a  copy  of  the  deposit  slip  to  the 
for  deposit  in  a  borrower's  supervised  PmHA  County  Office, 
bank  account  ONLY  In  the  form  of  a  (DA  loan  or  grant  check  drawn  on 
check  or  money  order  endorsed  by  the  the  U.S.  Treasury  may  be  deposited  in  a 
borrower  "For  Deposit  Only."  or  a  check  supervised  bank  account  by  a  borrower, 
drawn  to  the  order  of  the  bank  in  which  provided  the  following  endorsement  is 
the  funds  are  to  be  deposited  or  a  loan  used  and  is  Inserted  thereon  prior  to  de- 
check  drawn  on  the  U.S.  Treasury.  hvery  to  the  borrower  for  signature: 

(i)  A  joint  check  that  is  payable  to  the  ..„     ^    „.»      ,    .     _               ,    ^  ,.    t. 

borrower  and  FmHA  will  be  endorsed  by  ac^^nt  m^e        "^          '  «"P«rvlsed  bank 

the  County  Supervisor  as  provided  In  " "("name "o"f"bank"«md  address' 

Part  1862  of  this  Chapter.  pursuant 

(ii)   Ordinarily,  when  deposits  are  to  when  necessary  for  identlflcatlon) 

be  made  from  funds  which  are  received     to  Deposit  Agreement  dated ." 

^J!\lF^f^°^<'°^^^°^f^^J'^^^^°^  (2)  Funds  other  than  loan  or  grant 
f^I  H^v  I  ^  ,H^*^™"^"i^  .°J  ^T"^^;  funds  may  be  deposited  by  the  borrower 
S!  S  S  "5?,*^  I^u'"''  ^  '^-^  °i*^r  °l  ^  those  exceptional  instances  where  an 
J^Lll^^- '"  y^Kf.\^^  supervised  bank  agreement  is  reached  between  the  Coun- 
account  IS  estabUshed  or  Jointly  to  tiie  ty  Supervisor  and  the  borrower  whereby 
order  of  the  borrower  and  the  FmHA.  ^^e  borrower  wUl  make  deposits  of  In- 
SJlni^^V.'Sfo^l,'^?"^^^^  delivered  or  eome  from  any  source  direcUy  into  the 
^  ff  5?  H^l5f  """^^  °®^-  ,  ,  ^  supervised  bank  account.  In  such  in- 
rn  w  .^0?^*^*"^"^^,^°^"/"!^*^  stances  the  borrower  wiU  be  instructed 
1^  K«L^  o  °^'f^'  ,7  ^°  ^°^  l""^*  to  prepare  the  deposit  slip  in  the  manner 
^  >^T"  'contributions  are  to  be  de-  described  in  8  1803.6(a)  (v)  of  this  chap- 
posited  in  a  supervised  bank  account,  ter 
such  funds  will  be  deposited  on  the  date 

of  loan  closing  afer  it  has  been  deter-  §  1803.8  Withdrawals. 
mined  that  the  loan  can  be  closed.  How-  (a)  The  County  Supervisor  will  not 
ever,  if  It  is  Impossible  to  deposit  the  countersign  checks  on  the  supervised 
funds  on  the  day  the  loan  is  closed  due  bank  account  for  the  use  of  funds  un- 
to reasons  such  as  distance  from  the  bank  ,  "^  o^^^i"  "  "*  "'c  uoc  «i  i^»ua  uu 
or  banking  hours,  the  funds  will  be  de-  *^«s  the  funds  deposited  by  the  borrower 
posited  on  the  first  banking  day  follow-  fro™  other  sources  were  cash  deposits 
ing  the  date  of  loan  closing.  or  checks  which  the  County  Supervisor 
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kiwws  to  be  good  (x  until  he  knows  that 
the  deposited  checks  have  cleared. 

cb)  Withdrawals  of  funds  deposited 
under  Form  PlnHA  402-1  or  Form  FmHA 
403-5  are  permitted  only  by  order  of  the 
borrower  and  countersignature  of  au- 
thorized PmHA  personnel  or  upon  writ- 
ten demand  on  the  bank  by  the  State  Di- 
rector of  the  PmHA. 

«c)  Upon  withdrawal  or  maturity  of 
interest-bearing  accounts  established 
through  the  use  of  an  Interest-Bearing 
Deposit  Agreement,  such  funds  will  be 
credited  to  the  supervised  bank  account 
established  through  the  use  of  Form 
PmHA  402-1  or  Form  PmHA  402-5. 

(d)  The  issuance  of  clicks  on  the 
supervised  bank  acconaijgMl  be  kept  to 
the  minlmimi  possible^wlthput  defeat- 
ing the  purpose  of  such! accounts.  When 
nv^or  items  of  capital  goods  are  being 
purchased,  or  a  limited  number  of  rela- 
tively costly  items  of  operating  expenses 
are  being  paid,  or  when  debts  are  being 
refinanced,  the  checks  will  be  draws  to 
the  vendws  or  creditors.  If  minor  capital 
items  are  being  purchased  or  numerous 
items  of  operating  and  family  living  ex- 
penses are  Involved  as  in  connection 
with  a  monthly  budget,  a  check  may  be 
drawn  to  the  borrower  to  provide  the 
funds  to  meet  such  costs. 

•  1)  A  check  will  be  issued  payable  to 
the  appropriate  payee  but  will  never  be 
issaed  to  "cash".  The  purpose  of  the 
expenditure  will  be  clearly  shown  on 
Ftorm  FmHA  402-2.  "Statement  of  De- 
posits and  Withdrawals."  and  Indicated 
oa  the  face  of  the  check.  When  checks 
are  drawn  in  favor  of  the  borrower  to 
cover  items  too  numerous  to  identify, 
the  expenditure  will  be  identified  on  the 
check  if  space  permits  as  "miscellane- 
ous." 

<2)  Normally,  OL  and  EM  loan  funds 
wll  not  be  withdrawn  from  the  super- 
vised bank  account  until  the  lien  search 
has  been  made  and  the  determination 
reached  that  the  required  security  has 
been  obtained.  This  applies  also  to  with- 
drawal of  funds  in  secured  Individual 
loan  cases.  However,  in  those  Instances 
when  the  applicant  is  imable  to  pay  for 
the  lien  search  and  filing  fees  from  his 
own  funds,  a  check  for  this  purpose  may 
be  drawn  on  the  supervised  bank  ac- 
count to  meet  these  loan  making 
requirements. 

(3)  Ordinarily,  a  check  will  be  counter- 
signed before  it  is  delivered  to  the  payee. 
However,  in  justifiable  circumstances 
such  as  when  excessive  travel  on  the 
part  of  the  borrower  or  the  County  Su- 
pervisor would  be  Involved  or  purchases 
would  be  prevented,  and  the  borrower 
can  be  relied  upon  to  select  goods  and 
services  in  accordance  with  the  plans, 
a  dieck  may  be  delivered  to  the  payee 
by  the  borrower  before  being  counter- 
signed. 

'i)  When  a  check  is  to  be  delivered 
to  the  payee  before  being  countersigned, 
the  County  Supervisor  must  make  it 
clear  to  the  borrower  and  to  the  payee, 
if  possible,  that  the  checks  will  be 
countersigned  only  if  the  quantity  and 
quality  of  items  purchased  are  in  ac- 
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coidance  with  approved  plans. 

(11)  Checks  delivered  to  the  payee  be- 
fore coimtersignature  will  bear  the  fol- 
lowing legend  in  addition  to  the  legend 
for  countersignature:  "Valid  only  upon 
Countersignature  of  Farmers  Home  Ad- 
ministration." 

(iii)  The  check  must  be  presented  by 
the  payee  or  his  representative  to  the 
County  OfBce  of  the  FmHA  servicing  the 
account  for  the  required  countersigna- 
ture. 

(iv)  Such  check  must  be  accompanied 
by  a  bill  of  sale,  invoice,  or  receipt  signed 
by  the  borrower  identifying  the  nature 
and  cost  of  the  goods  or  services  pur- 
chased or  similar  Information  must  be 
indicated  on  the  check. 

(4)  For  real  estate  loans  or  grants, 
whether  the  check  is  delivered  to  the 
payee  before  or  after  coimtersignature, 
the  number  and  date  of  the  check  will 
be  Inserted  on  all  bills  of  sale.  Invoices, 
receipts,  and  Itemized  statements  for 
materials,  equipment,  and  services. 

(5)  Bills  of  sale,  and  so  forth,  may  be 
returned  to  the  borrower  together  with 
the  canceled  check  for  the  payment  of 
the  bill. 

(6)  Checks  to  be  drawn  on  a  super- 
vised bank  account  will  bear  the  legend : 

Countersigned,  not  as  co-maker  or  en- 
dorser. 


(Title) 
Fannen   Home    Administration. 
§  1803.9      County  offire  records. 

A  record  of  fxmds  deposited  in  a  super- 
vised bank  account  will  be  maintained 
on  Form  FHA  402-2  in  accordance  with 
instructions  for  its  preparation  available 
at  all  FmHA  Offices.  The  record  of  funds 
provided  for  operating  purposes  by  an- 
other creditor  or  grantor  will  be  on  a 
separate  Form  FHA  402-2  so  that  they 
can  be  clearly  identified. 

§  1803.10      Reconciliation  of  accounts. 

(a)  A  bank  statement  will  be  obtained 
periodically  in  accordance  with  estab- 
lished banking  practices  in  the  area.  If 
requested  by  the  bank,  a  supply  of  ad- 
dressed, franked  envelopes  will  be  pro- 
vided for  use  in  mailing  bank  statements 
and  canceled  checks  for  supervised  bank 
accoimts  to  the  County  Office.  Bank 
statements  will  be  reconciled  promptly 
witii  County  Office  records.  The  persons 
making  the  reconciliation  will  initial  the 
record  and  indicate  the  date  of  the  ac- 
tion. 

(b)  All  banks  statements  and  canceled 
checks  will  be  forwarded  immediately  to 
the  borrower  when  bank  statements  and 
County  Office  records  are  in  agreement. 
If  E  transmittal  is  used,  Form  FHA  140- 
4,  "Transmittal  of  Documents,"  is  pre- 
scribed for  that  purpose. 

5  IB03.11      Closing  accounts. 

When  FmHA  loan  or  grant  funds  or 
those  of  another  lender  have  all  been 
properly  expended  or  withdrawn,  Form 
FmHA  402-6  may  be  used  to  give  the  con- 


sent of  FmHA  (and  of  anoUier  lender.  If 
Involved)  to  close  the  supervised  bank 
account  in  the  following  situations: 

(a)  When  FHA  loan  funds  in  the 
supervised  bank  account  of  a  borrower 
have  been  reduced  to  $100  or  less,  and  a 
check  for  the  unexpended  balance  has 
been  issued  to  the  borrower  to  be  used 
for  auUiorlzed  purposes. 

(b)  For  all  loan  accounts,  except  as- 
sociation loans,  after  completion  of  au- 
thorized loan  fund  expenditures,  and 
after  promptly  refunding  any  remaining 
unexpended  loan  funds  on  the  borrower's 
loan  account  with  FmHA  or  another 
lender,  as  appropriate. 

(c)  For  association  loan  and  grant 
•founts,  when  the  funds  have  been 
expended  in  accordance  with  the  re- 
quirements of  Subi>arts  A  and  I  of  this 
chapter  the  supervised  bank  account  will 
be  closed  within  90  days  following  com- 
pletion of  development  unless  an  exten- 
sion of  time  is  authorized  In  writing  by 
the  District  Supervisor.  If  the  borrower 
Will  not  agree  to  closing  the  account.  The 
County  Supervisor  will  request  the  State 
Director  to  make  demand  upon  the  bank 
in  accordance  with  §  1803.12. 

(d)  Promptly  (1)  upon  the  death  of 
a  borrower,  except  when  the  loan  is  being 
continued  with  a  joint  debtor,  or  (2) 
when  a  borrower  is  in  default  and  it  is 
determined  that  no  further  assistance 
wUl  be  given,  or  (3)  when  a  borrower  is 
no  longer  classified  as  "active." 

(1)   Deceased  borrowers. 

(I)  Ordinarily,  upon  notice  of  the  death 
of  a  borrower,  the  County  Supervisor  will 
request  the  State  Director  to  make  de- 
mand upon  the  bank  for  the  balance  of 
deposit  and  apply  all  of  the  bcdance 
after  payment  on  any  bank  charges  to 
the  borrower's  FmHA  indebtedness. 
When  the  State  Director  approves  c<»- 
tinuation  with  a  survivor,  the  Super- 
vised bank  account  of  a  deceased  bor- 
rower may  be  continued  with  a  remain- 
ing joint  debtor  who  is  liable  fM*  the  loan 
and  agrees  to  use  the  \inexpended  funds 
as  planned,  provided: 

(A)  The  account  is  a  joint  survivor- 
ship supervised  bank  account,  or 

(B)  If  not  a  Joint  siurvivorship  account, 
the  bank  will  agree  to  permit  the  addi- 
tioa  of  the  surviving  joint  debtor's  name 
to  the  existing  signature  card  and  Form 
PmHA  402-1  and/or  Form  PmHA  402-5 
and  continue  to  disburse  checks  out  of 
the  existing  account  upon  FtaHA's 
countersignature  and  the  joint  debtor's 
signature  in  place  of  the  deceased  bor- 
rower, or 

(C)  The  bank  will  permit  the  State 
Director  to  withdraw  the  balance  from 
the  existing  supervised  bank  account 
with  a  check  jointly  payable  to  the  FHA 
and  the  surviving  joint  debtor  and  de- 
posit the  money  in  a  new  supervised  bank 
account  with  the  surviving  joint  debtor, 
and  will  disburse  checks  from  this  new 
account  upon  the  signature  of  such 
survivor  and  the  countersignature  of  an 
authorized  FHA  official. 

( II)  The  State  Director,  before  applying 
the  balance  remaining  in  the  supervised 
bank  account  to  the  PmHA  indebtediMM, 


FEDERAL  REGISTtt,  VOL  4»,  NO.   16— TUESDAY,  JANUARY  15,  1977 


\ 


is  authorized  upon  approval  by  the  Of- 
fice of  the  General  Counsel  (OGC)  to  re- 
lease any  unobligated  balances  thereof 
made  by  other  lenders  to  the  FmHA  bor- 
rower for  specific  operating  purpyoses  in 
accordance  with  subordination  agree- 
ments or  other  arrangements  between 
the  FmHA,  the  lender,  and  the  borrower. 

I  iii)  The  State  Director,  upon  the  rec- 
ommendation of  an  authorized  repre- 
sentative of  the  estate  of  the  deceased 
borrower  and  the  approval  of  the  OGC, 
is  authorized  to  approve  the  use  of  de- 
posited funds  for  the  payment  of  com- 
mitments for  goods  delivered  or  services 
performed  in  accordance  with  the  de- 
ceased borrower's  plans  approved  by 
FmHA. 

(2)  Borrowers  in  Default.  Whenever  it 
is  impossible  or  impractical  to  obtain  a 
signed  clerk  from  a  borrower  whose  su- 
psrvised  bank  account  is  to  be  closed,  the 
County  Supervisor  will  request  the  State 
Director  to  make  demand  upon  the  bank 
for  the  balance  on  deposit  in  the  borrow- 
er's supervise  bank  accoimt  for  appli- 
cation as  appropriate: 

ii>  To  the  borrower's  FHA  indebted- 
ness, or 

t  ii )  As  refunds  of  any  unobligated  ad- 
vances provided  by  other  lenders  which 
were  deposited  in  the  account,  or 

fiii)  For  the  return  of  FmHA  grant 
funds  to  the  FmHA  Finance  Office,  or 

( iv )  For  the  return  of  grant  funds  to 
other  grantors. 

<3j  Reclassified  Borrowers.  When  a 
borrower's  loan  has  not  been  paid  in  full, 
but  the  borrower  is  no  longer  classified 
as  "active." 

(4)  Paid  up  Borrowers.  A  paid  up  bor- 
rower is  one  who  has  a  balance  remains 
in  the  supervised  bank  account  and  has 
repaid  his  entire  indebtedness  to  FmHA 
and  has  properly  expended  all  funds  ad- 
vanced by  other  lenders.  In  such  cases 
the  Coimty  Supervisor  will  (a)  notify  the 
borrower  in  writing  that  the  interests  of 
in  the  accoimt  FmHA  and  the  other  lend- 
er, if  any,  in  the  account  have  been  ter- 
minated, and  (b)  inform  the  borrower 
of  the  balance  remaining  in  the  bank 
account. 

§  1803.12      Request    for    >t  ithdrawals    by 
State  Directors. 

When  the  State  Director  is  requested 
to  make  written  demand  upon  the  bank 
for  the  balance  on  deposit  in  the  super- 
vised bank  twjcount,  or  any  part  thereof, 
the  request  will  be  accompanied  by  the 
following  information: 

(a)  Name  of  borrower  as  it  appears 
on  Form  FHA  402-1  and/or  Form  FHA 
402-5. 

(b)  Name  and  location  of  the  bank. 

(c)  Amount  to  be  withdrawn  for  re- 
fund to  another  lender  of  any  balance 
that  may  remain  of  fimds  received  by 
the  borrower  from  such  lender  as  a  loan 
or  grant  or  imder  a  subordination  agree- 
ment or  other  arrangement  between  the 
FmHA,  the  other  lender,  and  the  bor- 
rower. 

(d)  Amount  to  be  withdrawn,  exclud- 
ing any  bank  charges,  for  a  refund  of 
PmHA's  or  other  lender's  loans  or 
grants. 
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(e>   Other  pertinent  information  in- 
cluding reasons  for  the  withdrawal 


PART  1821— FARM  PURCHASE  AND 
DEVELOPMENT  LOANS  TO   INDIVIDUALS 

Subpart  A — Farm  Ownership  Loan  Policies, 
Procedures,  and  Authorizations 

1.  The  introductory  paragraph  and 
paragraph  (b)  of  31821.16  are  revised  to 
read  as  follows: 

§  1821.16      Deferred  payments. 

Payments  may  be  deferred  when  in- 
come is  not  available  to  meet  regular 
installments.  Deferment  may  be  up  to  the 
end  of  the  second  full  crop  year  from  the 
date  of  the  loan  providing  there  is: 

•  •  »  •  • 
(b)  A  new  system  of  farming  or  non- 
farm  enterprise  Is  being  established  that 
will  require  substantial  improvements, 
such  as  land  clearing,  draining,  leveling, 
irrigating,  basic  fertilizing,  seeding,  other 
land  development,  soil  Improvenent,  and 
extensive  nonfarm  facilities.  Deferred 
payment  alternate  in  on  Form  FmHA 
440-16,  "Promissory  Note,"  is  authorized 
for  FO  loans.  Refer  to  the  Form  Manual 
insert  for  preparing  the  form. 

2.  Paragraph  (d)  (1)  and  (d)  (3)  of 
§  1821.20  are  revised  to  read  as  follows : 

§  1821.20     Loan  approvaL 

•  •  •  •  • 
(d)  Distribution  of  docket  forms  and 

loan  approval.  •  •  • 

(1)  To  the  finance  office.  Form  FmHA 
440-1  (copy) .  Alter  Form  FmHA  440-1  is 
processed  in  the  Finance  Office  it  will 
return  to  the  County  Office  a  copy  of 
Form  PmHA  440-57,  "Acknowledgement 
of  Obligated  Funds/Check  Request," 
Form  FmHA  443-12  (Original).  Form 
FmHA  494-19  (Original  when  required) . 

•  •  «  •  • 
(3)   To  the  State  Office.  If  a  loan  is 

approved  in  the  State  Office,  a  copy  of 
Form  PmHA  440-1  wiU  be  retained  in 
the  State  Office  unless  exempted  by  State 
Supplements  and  a  copy  of  Form  FmHA 
443-12  will  be  retained.  If  the  loan  is 
approved  in  the  County  Office,  a  con- 
formed c<H>y  of  Form  FmHA  440-1  will 
be  sent  to  the  State  Office  for  retention 
imless  exempted  by  State  Supplements 
and  a  copy  of  Form  PmHA  443-12  will 
be  sent  to  the  State  Office  for  retention; 
also,  a  copy  of  Form  FmHA  492-19  when 
required  by  FmHA  regulations. 

•  •  •  *  • 

3.  Section  1821.21  is  revised  to  read  as 
follows : 

§  1821.21      Requesting    title   service   and 
accepting  option : 

When  the  lo«ui  is  approved,  the  County 
Supervisor  will  see  that  title  service  is 
requested  in  accordance  with  Part  1807 
of  this  Chapter.  If  this  has  not  already 
been  done,  and  where  land  is  being  ac- 
quired also  see  that  Pmm  FmHA  440-35. 
"Acceptance  of  Option,"  is  completed, 
signed,  and  mailed  to  the  seller.  How- 
ever, In  connection  with  the  acceptance 
of   an  option  on  a  subdivision.  Form 
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FmHA  443-10,  "Acceptance  of  Option  by 
Assignee  (Land  to  be  Subdivided) ."  and 
Form  PmHA  443-11,  "Acceptance  of  Op- 
tion to  Buyer  (Land  to  be  Subdivided)," 
will  be  used,  as  appropriate.  When  the 
acceptance  of  option  letter  has  been 
mailed  to  the  seller,  the  borrower  will 
arrange  with  the  seller,  in  consultation 
with  the  County  Supervisor,  to  occupy 
and  operate  the  farm  as  soon  as  practi- 
cable. Agreements  will  be  in  writing  and 
cover  such  subjects  as  dispositicHi  of 
growing  crops,  rentals,  payment  of  main- 
tenance cost,  and  other  pertinent  points. 
The  following  forms  will  be  used  for  this 
purpose,  as  appropriate: 

l^>rm  PmHA  44S-5.  "Short-Term  Lea.=e  of 
Optioned  Land,"  Form  FmHA  44S-6,  "Sbort- 
Term  Lease  (Between  Purchaser  and  Seller) ." 
Form  FmHA  443-S,  "Agreement  (Between 
SeUer.  Piirchaser.  and  Tenant) ." 

4.  Section  1821.22  (a)  and  (b)(2)  are 
revised  and  read  as  follows: 

§  1821.22      .4ctions    subsequent    to    loan 
appro%-a!. 

(a)  Requesting  check.  If  real  estate  wi^l 
not  be  taken  as  security  or  if  real  estate 
is  taken  as  security  and  satisfactory  title 
evidence  is  obtained  prior  to  loan  ap- 
proval or  when  the  County  Supervisor  is 
reasonably  certain  that  satisfactory  title 
evidence  can  be  obtained  so  the  loan  can 
be  closed  within  15  days  from  the  date  of 
the  check  request,  loan  funds  may  be  re- 
quested at  the  time  of  loan  approval  by 
entering  the  amount  needed  In  block  21 
of  Form  FmHA  440-1.  If  funds  are  not 
requested  when  the  loan  Is  approved,  ad- 
vances in  the  amount  needed  will  be  re- 
quested by  using  Form  PmHA  440-57  in 
accordance  with  the  FMI.  The  original 
440-57  will  be  retained  in  the  County  Of- 
fice amd  a  copy  sent  to  the  Finance  Of- 
fice. The  Initial  loan  advance  will  be  re- 
quested when  locm  approval  conditions 
can  be  met.  satisfactory  title  to  real  es- 
tate security  can  be  provided,  and  a  date 
has  been  set  for  loan  closing. 

(1)  When  all  loan  funds  can  be  dis- 
bursed at  or  within  15  days  after  loan 
closing  or  if  the  amount  of  funds  that 
cannot  be  disbursed  does  not  exceed 
$2,000,  the  total  amount  of  the  loan  will 
be  requested  in  a  single  advance. 

(2)  When  loan  funds  cannot  be  dis- 
bursed as  outlined  in  subparagraph  1 
above,  the  amount  needed  to  meet  the 
needs  of  the  borrower  will  be  requested 
by  submitting  a  copy  of  Form  FmHA 
440-57  to  the  Finance  Office.  The  amount 
of  the  advances  should  be  as  near  as  pos- 
sible to  meet  the  needs  of  borrowers  so 
that  the  amount  in  the  supervised  bank 
account  will  be  kept  at  a  minimum.  The 
Finance  Office  will  continue  to  supply 
Form  FmHA  440-57  until  the  entire  loan 
has  been  disbursed.  The  County  Suner- 
visor  should  inform  borrowers  of  their 
responslbUlty  of  notifying  the  County  Of- 
fice of  amounts  needed  on  a  timely  bask. 

(b)  Handling  loan  checks. 

•  •  •  •  • 

(2)  If  a  loan  check  is  received  and  the 
loan  cannot  be  closed  within  20  worlung 
days  from  the  date  of  the  check,  the 
Coimty  Supervisor  will  take  appropriate 


FB>ERAi  RECtSTER,  VOL  42,  NO.   16— TUESDAY,  JANUARY  25,   1977 


4406 

action  In  accordance  with  FmHA  regula- 
tions. 


RULES  AND   REGULATIONS 


PART  1822— RURAL  HOUSING  LOANS 
AND  GRANTS 

Subpart  A — Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and  Authori- 
zations 

1.  Section  1822.7(n>  is  revised  to  read 
as  follows: 

§  1822.7      Sp<>rial  requirements. 

•  ••>•* 

<n)  Mutual  self-help  housing  loans.  Ap- 
plicants who  are  unable  to  build  modest 
dwellings  by  customary  methods,  because 
of  limited  income  and  repayment  ability, 
may  build  their  homes  by  participating 
In  a  mutual  self-help  housing  project. 
The  County  Supervisor  will  not  approve 
RH  loans  or  proceed  in  the  development 
at  a  self-help  project'  without  prior  ap- 
proval of  the  State  Director.  He  will, 
therefore,  submit  complete  information 
at>out  each  family  in  the  proposed  self- 
help  project  to  the  State  OflBce  for  re- 
view and  request  authority  to  proceed. 
Information  submitted  will  include  items 
SBch  as  the  family's  size,  income,  age  of 
family  members  who  will  work  on  the 
dwelling,  the  size  and  cost  of  the  planned 
dwelling,  estimated  savings,  and  the 
amount  of  the  needed  loan.  Exliibit  A. 
"Mutual  Self -Help  Housing  Guidelines." 
will  be  used  as  a  guide  for  developing 
self-help  projects  and  counseling  with 
participating  families.  The  County  Su- 
pervisor, in  counseling  with  families  par- 
ticipating in  self-help  housing  projects, 
will  determine  the  anticipated  time  re- 
quired for  construction  and  the  extent  to 
which  the  borrower  will  be  able  to  meet 
loan  payments  during  this  period.  If  the 
applicants  will  not  have  enough  income 
to  meet  payments  of  interest  accruing  at 
the  note  rate  of  Interest,  or  regular  am- 
ortized loan  payments  during  the  con- 
struction period,  interest  and  principal 
payments  will  be  deferred  and  interest 
accruing  during  the  construction  period 
will  be  added  to  the  principal  and  sched- 
uled for  repayment  in  regular  amortized 
Initallments  over  the  remaining  term  of 
the  loan. 

a  •  •  •  • 

2.  Section  1822.13,  paragraphs  (c)  (3) 
(i)(A)  and  (c)  (3)  (U)  are  revised  to  read 
as  follows ; 

§  1822.13      iMan  approval. 

•  ,         *  •  •  •    - 

<3) 

(A)  Form  FmHA  440-1.  <copy) 

•  •  •  •  • 

«ii»  To  the  State  Offlce.  If  the  loan  is 
approved  by  the  County  Supervisor,  an 
unsigned  copy  of  Form  FmHA  440  1  will 
be  sent  to  the  State  Office  unless  ex- 
envted  by  State  instructions,  and  a  copy 
of  Form  FmHA  444-2  will  be  sent  to  the 
State  Office.  If  the  loan  is  approved  In 
the  State  Office,  an  unsigned  copy  of 


Form  FmHA  440-1  and  a  copy  of  Form 
FmHA  444-2  Will  be  retained  in  the  State 
Office. 

*  »  »  *  • 

3.  Section  1822.14,  paragraph  (a)  in- 
troductory text  is  revised;  paragraphs 
<a)  (1)  and  (a)  (2)  are  added;  and  parar- 
graph  (b)  (2)  is  revised  to  read  as  fol- 
lows :  I 

§  1C22.1'1      .Actions    !>:ih!>cf|iient    to    loah 
approval. 

(a)  Requesting  check.  When  the  loan 
has  been  approved,  approval  conditions 
can  be  met,  any  necessary  curative  ac- 
tions have  been  taken  to  provide  a  satis- 
factory title  to  any  real  estate  security, 
and  a  tentative  date  has  been  set  for 
loan  closing,  the  Coimty  Supervisor  or  hie 
delegate  will  complete  the  original  and 
copy  of  Form  FmHA  440-57  in  accord- 
ance with  the  Forms  Manual  Insert 
(PMI)  and  send  the  copy  to  the  Finance 
Office.  If  real  estate  wiil  not  be  take  i  as' 
security  or  if  real  estate  is  taken  as  secu- 
rity and  satisfactory  title  evidence  is  ob- 
tained prior  to  loan  approval,  or  when 
the  County  Supervisor  is  reasonably  cer- 
tain that  satisfactory  title  evidence  can 
be  obtained  so  the  loan  can  be  closed 
within  15  days  from  the  date  of  the  check 
request,  the  loan  check  may  be  requested 
at  the  time  of  loan  approval  by  entering 
the  amount  of  the  check  requested  in  the 
appropriate  block  of  Form  FmHA  440-1. 

(1)  If  all  the  loan  funds  will  be  dis- 
bursed at  or  within  15  days  after  loan 
closing  or  In  cases  where  the  amount 
of  funds  that  cannot  be  disbursed  at  loan 
closing  does  not  exceed  $4,000,  the  total 
amoimt  of  the  loan  will  be  requested  in  a 
single  advance. 

(2)  If  loan  funds  c£umot  be  disbursed 
in  accordance  with  time  frame  in  para- 
graph (a)  (1)  of  this  section,  the  County 
Supervisor  will  enter  in  the  appropriate 
block  of  Form  FmHA  440-1  the  amount 
of  the  loans  funds  to  be  disbursed  at  loan 
closing.  Additional  loan  fimds  will  be 
requested  when  and  in  amounts  needed 
by  submitting  a  completed  copy  of  Form 
FmHA  440-57  to  the  Finance  Office,  or 
by  telephone  request  if  the  additional 
funds  cannot  be  received  by  the  day 
needed  using  mail  service.  The  Ooimty 
Supervisor  should  work  with  developers 
and  others  to  be  sure  that  funds  will 
be  available  when  needed  and,  at  the 
same  time,  to  keep  the  future  advances 
to  a  reasonable  minimiun.  Any  loan 
fimds  not  requested  by  the  date  reported 
to  the  Finance  Office  as  the  "amortiza- 
tion effective  date"  for  the  loan  will  be 
disbursed  by  the  Finance  Office  to  the 
County  Office  by  check  dated  on  the 
amortization  effective  date.  The  check 
win  be  deposited  in  the  borrower's  super- 
vised bcmk  accoimt  if  it  cannot  be  en- 
dorsed directly  to  a  payee  within  20 
working  days  from  the  date  of  the  check. 

*  •  •  •  • 
<b)  Handling  loan  checks. 

*  •  •  •  • 

(2)  If  a  loan  Treasury  check  is  re- 
ceived and  the  loan  cannot  be  closed 
within  20  work:ing  days  from  the  date  of 

i  i 


the  check,  the  Coimty  Supervisor  will 
take  appropriate  action  in  accordance 
with  FmHA  regiilations. 

*  •  •  •  • 

In  §  1822.15,  paragraphs  (b)  (2)  and 
(b)  (3)  are  revised  and  ctHnpletely  re- 
structured to  read  as  follows: 

§  1822. IS      Loan  closing  actiqns. 

•  «  •  •  « 

(b)    •   «   • 

(2)  Promissory  note.  Form  FmHA 
440-16,  "Promissory  Note."  will  be  used 
for  loans  made  under  this  subpart.  The 
note  wUl  be  prepared  and  signed  in  ac- 
cordance with  Part  1807  of  this  chapter, 
conceminer  cosigners,  11822.10(b)(5), 
ond  the  FMI. 

<i)  The  payment  alternatives  of  the 
note  will  be  completed  in  accordance 
with  the  FMI  and  the  following: 

(A)  Payments  of  principal  and  interest 
will  be  deferred  during  the  period  the 
dwelling  is  not  expected  to  be  suitable  for 
occupancy  as  a  residence  because  of  con- 
struction or  repairs  to  be  made.  In  such 
cases,  accrued  interest  is  added  to  prin- 
cipal and  repaid  in  regular  amortized 
installmejits  (payment  alternative  H)  af- 
ter the  deferment  period. 

(B)  Pasmients  of  principal  but  not  in- 
terest may  be  deferred  on  sulasequent 
loan.s  when  authorized  by  the  Admin- 
istrator in  accordance  with  Section  1822. 
17.  Payments  of  principal  and  interest 
and  principal  only  may  be  deferred  on 
RHD  loans  in  accordance  with  Section 
1822.16. 

(C"»  Payments  will  not  be  deferred  if 
the  dwelling  is  suitable  to  be  occupied 
as  the  borrower's  residence  when  the  loan 
is  closed. 

(11)  The  payment  provision  of  the  note 
will  be  completed  In  accordance  with  the 
FMI  and  the  following: 

(A)  The  monthly  payment  provision 
will  be  used  for  all  borrowers  who  reg- 
ularly receive  monthly  inccHne  and  who 
can  repay  the  loan  in  12  equal  monthly 
payments. 

(B)  The  annual  payment  provision 
will  be  used  only  for  borrowers  who  do 
not  regularly  receive  monthly  income.  If 
installments  are  not  to  be  deferred,  the 
following  provisions  apply. 

(1)  The  amount  of  the  first  Installment 
will  be  determined  by  the  County  Super- 
visor after  considering  the  immediate 
debt-pa3ring  ability  of  the  borrower.  The 
amount  of  the  first  installment  may  be 
less,  but  not  more,  than  a  regular  an- 
nual installment. 

(2)  The  amount  of  the  first  installment 
may  not  be  less  than  the  amoimt  equal 
to  Interest  on  the  loan  from  the  date  of 
loan  closing  to  January  1  of  the  calendar 
year  following  the  calendar  year  in  which 
the  loan  is  closed. 

(3)  Form  FmHA  440-9  should  be  used 
to  supplement  this  payment  provision  to 
facilitate  servicing  of  loans  for  borrow- 
ers who  pay  more  than  one  time  a  year. 

(3)  Collection  of  first  tnstallmeht.  If 
Uie  annual  pajmient  provision  of  the 
note  is  used  and  pejmients  ore  not  de- 
ferred, the  first  installment  of  a  l0€kn 
closed  during  December  will  be  collected 
at  the  time  of  loan  closing. 
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5.  Section  1822.16(f)  Is  revised  to  read 
as  follows: 

§  1822.16     Rural  Housing  dituter  loans. 

*  •  •  •  • 

(f)  Deferred  payments.  The  Initial 
payments  ot  principtd  and  interest  m: 
principal  only  may«be  deferred  so  as  not 
to  become  due  until  as  late  as  the  third 
January  1  after  the  date  of  loan  closing 
subject  to  all  of  the  following  conditions. 

•  *  •  •  • 

Subpart  C — Farm  Labor  Housing  Loan 
Policies,  Procedures  and  Authorizations 

6.  In  S  1822.74,  paragraphs  (a),  (b)  (1) 
and  (b)  (3)  are  revised  and  read  as  fol- 
lows: 

§  1822.74     Action  subsequent  to  loan  ap- 
provaL 

(a)  Requesting  the  check.  *  *  • 

(1)  In  those  cases  where  rdatively 
large  amounts  of  fimds  are  to  be  ex- 
pended for  purchase  of  real  estate  or  for 
other  reasons,  separate  checks  for  such 
piuT>oses  may  be  ordered  and  endm-sed 
by  the  borrower  to  the  seller  or  other 
appropriate  party.  This  will  preclude  the 
necessity  for  depositing  such  loan  funds 
in 'the  supervised  bank  accoimt  and  re- 
duce the  amount  of  required  collateraL 

(2)  Multii^e  advances  may  be  used  for 
all  loans  In  accordance  with  Part  1803  of 
this  chapter.  Except  as  Indicated  in  par- 
agraph (a)(1)  of  this  section,  advances 
will  be  made  only  as  needed  to  cover  dis- 
bursements required  by  the  borrower  for 
a  30-day  period.  Normally,  the  advances 
should  not  exceed  24  in  number  or  ex- 
tend longer  than  2  years  beyond  loan 
closing.  Generally  contracts  provide  that 
a  percentage  will  be  retained  to  assure 
that  the  constoiicticm  will  foe  completed 
in  accordance  with  the  contract  docu- 
ments. The  County  Supervisor  will  be 
sure  that  these  funds  are  withheld  and 
included  m  the  last  advance. 

(1)  For  multiple  advances  to  imblic 
bodies  whose  loans  will  be  secured  by 
bonds,  instructions  will  be  provided  by 
the  National  Office  in  their  letter  of  au- 
thorizatlcm. 

(ii)  Fm-  all  loans  other  than  public 
bodies: 

(A)  Advances  wfll  be  requested  in  suffi- 
cient amounts  to  insiu'e  that  ample  funds 
will  be  on  hand  to  pay  costs  of  construc- 
tion, land  purchase,  legal,  engineering  or 
architectural  costs,  mterest.  and  other 
expenses,  as  needed.  The  borrower  will 
prepare  Form  FmHA  440-11.  "Estimate 
of  Funds  Needed  For  30-day  period." 
This  form  will  be  approved  by  the  Coun- 
ty Supervisor.  After  Hie  County  Super- 
visor determines  that  the  estimate  pre- 
pared by  the  borrower  is  adequate,  he 
will  request  the  advance  by  Indicating 
the  amount  of  the  inunediate  need  on 
Form  FmHA  440-57  in  accordance  with 
the  FMI  and  forward  it  to  the  Finance 
Office.  St.  Louis,  Missouri.  As  an  example^ 
for  a  loan  of  $200,000  the  advances  may 
be  made  as  follows:  Assuming  that  the 
loan  will  be  closed  on  July  1.  the  borrower 
wUl  complete  Form  FmHA  440-11  In 
sufficient  time  so  that  the  funds  will  be 


available  on  the  day  of  loan  dosing.  The 
estimates  should  be  broken  down  for  the 
first  advance  in  a  manner  similar  to  the 
following: 

Construction  $4S,  000 

L&nd  acquisition 10,000 

Knglneerlng  or  architectural 14.000 

Legal    8.000 

Total    70.000 

An  advance  in  the  amount  of  $70,000 
would  then  be  availatde  on  July  1.  the 
date  of  losm  closing.  The  second  advance 
will  also  be  based  on  the  borrower's  esti- 
mate prepared  on  Form  FmHA  440-11. 
and  wiU  be  prepared  in  sufficient  time  so 
that  the  estimate  amount  of  funds  will 
be  available  <m  August  1 .  This  estimate  of 
funds  might  be  broken  down  as  fcAows: 

Construction $19,000 

Bngineerlng  phase 400 

Total    19,400 

A  copy  of  Form  FmHA  440-57  specifying 
the  tunount  then  will  be  forwarded  to 
the  Finance  Office.  The  same  routine  will 
be  followed  for  each  advance  until  the 
project  is  completed.  Loan  funds  for  the 
payment  of  interest  due  on  each  Janu- 
ary 1  will  be  requested  in  sufficient  time 
to  be  available  in  the  December  advance. 
(B)  Any  deviation  from  the  multiple 
advance  procedure  must  have  the  prior 
{^proval  of  the  National  Office. 

(b)  HandUng  the  loan  check.  (1)  Any 
loan  check  to  be  deposited  in  the  sup^- 
vised  bank  account  will  be  d^x>sited  in 
accordance  with  Part  1803  of  this  chap- 
ter. 

*  *  •  •  • 

(3)  If  a  loan  check  other  than  a  check 
from  a  private  lender  Is  received  and  the 
loan  cannot  be  closed  within  a  reason- 
able amount  of  time,  no  more  than  20 
working  days  from  the  date  of  the  check, 
the  County  Supervisor  will  take  appro- 
priate action  m  accordance  with  FmHA 
regulations. 

*  •  •  •  • 

7.  In  5  1822.75,  paragraphs  (c)  (1),  (2), 
(3).  (4).  and  (5)  are  revised  to  read  as 
foUows: 

§  1822.75     Loan  closing. 

*  •  •  •  • 

(c)  Promissory  note  and  insurance  en- 
dorsement. 

(1)  The  total  amount  to  be  shown  in 
the  note  will  be  the  amount  of  the  loan 
appesiring  on  Form  FtaiHA  440-1. 

(2)  Payments  on  LH  loans  win  be 
scheduled  in  accwdance  with  the  FMI 
for  Form  FmHA  440-16.  "Promissory 
Note."  Any  funds  included  in  the  loan 
for  the  payment  of  mterest  win  be  col- 
lected and  applied  as  a  regular  payment 
at  the  time  of  loan  closing.  Scheduled 
principal  installments  during  the  first  or 
first  and  second  years  after  loan  closmg 
may  be  deferred.  Interest  payments  may 
not  be  deferred. 

(3)  Fwm  FmHA  440-16,  "Promissory 
Note,"  WiU  be  used.  Preparation  wUl  be 
in  accordance  with  the  FMI. 


(4)  For  a  loan  to  a  public  body  whose 
obligations  bear  mterest  exempt  from 
Federal  income  taxation,  the  forms  of 
obligation  and  insurance  endorsement 
wHl  be  determined  in  accordance  with 
Part  1811  of  this  chapter. 

(5)  The  note  wiU  l>e  signed  in  accord- 
ance with  Part  1807  of  this  chapter. 

•  •  .^         *  •  • 

Subpart  D — Rural  Rental  Housing  Policies, 
Procedures,  and  Auttiorizations 

8.  In  §  1822.88.  paragraph  (b>  is  re- 
vised to  read  as  foUows: 

§  1822.88     Special  condition». 

•  •  •  •  • 

(b>  Deferred  princival  payments. 
When  necessary  and  advisable,  smaller 
than  regular  payments  of  principal  or 
no  payments  oi  principal  may  be  pro- 
vided for  the  first  and  second  year  after 
loan  closing.  However,  accrued  tntnest 
must  be  paid  according  to  the  regular  m- 
staUment  schedule. 


9.  In  S  1822.83,  paragraphs  (b>  (2)  and 
(b)(3)   are  revised  to  read  as  foUows: 

§1822.93     Lown  approvaL 


(b)  Loan  approval  action. 

•  •  •  •  • 

(2)  Approval  or  disapproval  of  a  loan. 
(i)  Approval.  When  a  loan  is  approved. 

the  approval  official  wiU: 

(A)  Sign  the  original  and  one  copy  of 
Form  FmHA  440-1  and  Insert  his  title  in 
the  space  provided.  Indicate  on  aU  copies 
any  conditions  that  must  be  met  at  or 
'before  the  time  of  the  loan  is  closed. 
Such  conditions  could  include  the 
amount  of  surety  fideUty  bond  coverage, 
other  insurance,  the  title  evidence,  and 
any  other  q;>ecial  requirements.  If  more 
space  Is  needed,  the  form  wiU  be  sup- 
plemented by  a  monorandum. 

(B)  Prepare  a  completed  Form  FmHA 
071-1  and -handle  in  accordance  with 
FmHA  Instruction  2015-C. 

(C)  Forward  an  execute  Form  FmHA 
440-1  to  the  applicant  In  accordance  with 
the  Forms  Manual  Insert  (F'li£I)  and 
FmHA  Instruction  2015-C. 

(11)  Disapproval.  If  a  loan  is  disap- 
proved after  the  docket  has  been  de- 
veloped, the  reason  for  such  action  wiU 
be  shown  on  the  original  Form  FmHA 
440-1.  Form  PtaHA  440-1  will  be  ini- 
tialed and  dated.  The  County  Supervisor 
wOl  notify  the  appUcant  of  the  disap- 
proval of  the  loan  and  the  reascms  there- 
for. The  disan>roved  docket  wiU  then  be 
handled  in  accordance  with  appropriate 
FmHA  regulations. 

•  •  •  •  • 

(3)  Distribution  of  items.  After  the 
loan  is  approved,  the  contents  of  the 
docket  wiU  be  distributed  as  follows: 

(i)  To  the  Finance  Office.  Form  FtaHA 
444-5  (original) ,  and  Form  FmHA  440- 
1.  (copy) .  After  being  processed,  an  origi- 
nal and  copy  of  Form  FmHA  440-57,  "Ac- 
knowledgement of  OUigated  Funds/ 
Check  Request."  win  be  processed  and 
distributed  by  the  Finance  Oflloe. 
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tli)  To  the  State  Oflace.  One  copy  of 
Fcrm  FmHA  440-1  and  one  copy  of  Form 
FmHA  444-5. 

(lil)  To  the  County  Office.  One  copy  of 
Form  FmHA  440-1  and  the  remainder  of 
the  loan  docket. 

(Iv)  To  the  OOC.  For  a  loan  to  an  or- 
ganization, or  for  a  loan  to  an  indlvidiial 
in  special  cases,  the  approved  loan 
docket.  Including  any  title  evidence,  will 
be  sent  to  the  OGC  f;or  preparation  of 
cloBing  instructions  and  any  special  legal 
documents  required  for  closing.  A  certi- 
fied copy  of  a  required  loan  resolution  or 
the  original  executed,  witnessed  loan 
agreement  must  be  supplied  by  the  ap- 
plicant in  time  to  be  included  in  the  loan 
docket.  Na  docket  will  be  considered 
wbdch  fails  to  Include  such  a  required 
resolution  or  agreement.  The  OGC  will 
route  the  docket,  including  closing  in- 
structions and  any  such  legal  documents, 
to  the  County  OfiQce  through  the  State 
Ofice  for  review  and  for  inclusion  of  any 
further  instructions  needed  in  closing  the 
loan. 

<Y)  To  the  National  Office  a  copy  of 
Form  FmHA  444-5. 

10.  In  §1822.95,  paragraph  (c)  (1), 
(2),  (3),  (4>,  and  (5)  are  revised  to  read 
as  follows: 


§  1822.95      Loan  clo.sing. 

a  •  •  •  • 

te)  Promissory  note. 

U)  The  total  amount  to  be  shown  in 
the  note  will  be  shown  on  Form  FmHA 
440-1.  The  note  will  be  dated  the  date  of 
loan  closing  except  as  authorized  in 
S  1807.2(f)  (8)  of  this  chapter. 

(2)  Payments  on  RRH  loans  will  be 
scheduled  on  the  note  in  accordance  with 
the  Forms  Manual  Insert  (FMI) .  Month- 
ly payments  will  be  Implemented.  As  pro- 
vided in  S  1822.88  (b>  the  monthly  prin- 
cipal installments  during  the  first  or  the 
first  and  second  years  after  loan  closing 
may  be  deferred.  Interest  payments  may 
not  be  deferred. 

C3)  Form  FmHA  440-16.  "Promissory 
Note,"  wUl  be  used.  Instructions  for  prep- 
aration for  monthly  installments  in  the 
FMI  will  be  followed. 

<4)  The  note(s)  will  be  signed  in  ac- 
coidance  with  the  FMI  and  Part  1807  of 
this  chapter. 

(5)  Any  funds  included  in  the  loan  for 
the  payment  of  Interest  will  be  collected 
and  applied  as  a  regular  payment  at  the 
tine  of  loan  closing. 


subpart    G — Rural    Housing    Site    Loan 
Policies,  Procedures,  and  Authorizations 

11.  S  1822.272(a)Hl)  is  revised  to  read 
as  follows: 

§  1822.272      .4pproval  or  diitaipproval  of 
a  loan. 

(a)   •  •  • 

(1)  Sign  the  original  and  one  copy 
of  completed  Form  FmHA  440-1  and  in- 
sert his  title  In  the  space  provided. 


12.  S  1822.274,  paragraph  (c)  is  revised 
and  restructured  to  read  as  follows : 


(c)  Promissory  note.  Form  FmHA  440- 
16,  "Promissory  Note,"  will  be  used.  In- 
structions for  preparation  will  be  in  ac- 
cordance with  the  P'MI  and  the 
following: 

<1)  The  total  amount  to  be  shown  in 
the  note  will  be  the  amoimt  of  the  loan 
shown  on  Form  FmHA  440-1.  The  note 
wiH  be  datfd  the  date  of  the  loan  closing. 
Items  (1)  through  (6b)  will  be  completad 
in  accordance  with  the  F^I  for  the  note. 
Immediately  after  the  item  (6b)  follow- 
ing the  words  "Per  Annum"  delete  the 
period  and  type,  "Shall  be  paid  at  the 
end  of  two  years  from  the  date  of  this 
note,"  except  that  prepayments  may  be 
made  as  provided  herein  below. 

(12)  The  note  will  be  signed  in  accord- 
ance with  Part  1807  of  this  chapter  and 
the  FMI  for  the  Form  FmHA  440-16. 

(3)  The  note  will  be  signed  in  accord- 
ance with  Part  1807  of  this  chapter  and 
the  FMI  Form  FmHA  440-16,  FMI. 

(4)  Payments  shall  not  be  deferred. 
•  *  •  •  * 
13.  In  §  1822.278,  paragraphs  (e)   and 

(f)  are  revised  to  read  as  follows: 

§  1B22.278  Special  requirements  for 
RII.S  section  523  loans  (loans  to  Or- 
ganizations providing  sites  for  self- 
help  Iiousing). 

*i        •        *        •        •! 

Ce)  Multiple  advances.  These  loans 
may  be  disbiu^ed  over  a  period  not  to 
exceed  18  months  from  the  date  of  the 
first  advance. 

(f)  Note  forms.  Form  FmHA  440-16, 
"Promissory  Note,"  will  be  used.  See 
§  1822.274(c). 


§1822.274     LoM  closing. 


PART  1832 — EMERGENCY  LOANS 

Subpart  A — Emergency  Loan  Policies, 
Procedures,  and  Authorizations 

1.  Section  1832.29  is  added  and  reads 
as  follows: 

§  1j832.29     Loan  fund  disbursement. 

DM  loan  funds  will  be  disbursed  as 
provided  In  Part  1803  of  this  chapter. 

<a)  Loan  funds  may  be  requested  as 
follows: 

<1)  An  immediate  advance  of  all  loan 
funds  may  be  requested  by  using  Form 
FmHA  440-1,  "Request  for  obligation  of 
funds,"  at  the  time  the  loan  is  obligated 
or  by  using  Form  FmHA  440-57,  "Ac- 
knowledgment of  obligated  funds/ check 
request,"  at  a  later  date. 

<2)  An  initial  pcu-tial  advance,  may  be 
requested  by  using  Forms  FmHA  440-1 
or  FmHA  440-57.  One  or  more  subsequent 
advances  may  be  requested  by  using 
Form  FmHA  440-57. 

(b)  When  an  actual  loss  loan  is  made 
to  an  applicant  for  expenditures  he  has 
already  made,  the  loan  check  may  be 
turned  over  directly  to  him  after  such 
prior  expenditures  have  been  reasonably 
verified  by  the  borrower's  county  case  file. 

2.  In  §  1832.30,  paragraphs  (a)  through 
(e)  are  revised  to  read  as  follows:      1 

§  1832.30     Loan  doeket  forms.  ' 

(a)  Promissory  Noteis) .  One  or  more 
notes  will  be  prepared  for  the  full  amount 
Of  the  loan,  rounded  to  the  nearest  $10. 


Each  scheduled  installment  will  include 
interest  in  addition  to  principal  unless 
deferment  of  principal  is  authorized  in 
accordance  with  §  1832.21(c).  The  first 
installment  may  not  be  less  than  the 
amount  equal  to  interest  on  the  loan  from 
the  estimated  date  or  actual  date  of  clos- 
ing to  installment  due  date. 

(1)  Form  FmHA  441-1,  "Promissory 
Note,'  will  be  used  when  a  loan  is  sched- 
uled for  payment  in  unequal  annual  in- 
stallments, or  within  one  full  crop  year 
after  loan  closing. 

(2)  Form  FmHA  440-16,  "Promissory 
Note,"  will  be  used  when  a  loan  is  sched- 
"uled  for  payment  In  equal  annual  in- 
stallments of  three  years  or  more.  Also, 
this  note  may  be  used  when  the  first  two 
installments  are  unequal  and  the  balance 
consists  of  equal  Installments. 

(3)  When  the  applicant  Is  partnership, 
the  promissory  notefs)  will  be  executed 
so  as  to  evidence  the  liability  of  the  part- 
nership as  well  as  each  partner  as  an  in- 
dividual. This  will  be  accomplished  by 
typing  the  name  of  the  partnership  above 
the  space  provided  for  signatures  and 
having  the  note  executed  by  each  mem- 
ber of  the  partnership  both  as  a  partner 
and  as  an  individual.  To  evidence  the 
liability  of  the  partnership,  the  words 
"As  Partners"  will  be  typed  Immediately 
beneath  the  name  of  the  partnership 
and  each  partner  will  sign  thereunder. 
To  evidence  partners'  liability  as  indi- 
viduals, the  words  "As  Individuals"  will 
be  typed  at  the  top  of  the  blank  space  to 
the  left  of  the  lines  for  signatures,  and 
each  partner  will  sign  thereunder,  along 
with  his  spouse  if  required  by  State  Sup- 
plements or  loan  closing  Instructions. 

(4)  When  the  applicant  is  a  corpora- 
tion, the  promissory  note(s)  will  be  ex- 
ecuted by  the  corporation  acting  through 
its  appropriate  officials  and.  In  order  to 
evidence  their  personal  liability  for  the 
debt,  by  the  principal  stockholders  as  in- 
dividuals. To  evidence  the  principal 
stockholders'  liability  as  individuals  each 
principal  stockholder  will  sign  the 
note(s)  except  In  unusual  circumstances 
including  legal  disability,  absence  from 
the  country,  or  legal  justification.  Their 
spouses  will  also  sign  the  note  if  required 
by  State  Instructions  or  loan  closing  in- 
structions. 

(b)  Form  FmHA  440^1,  "Request  for 
Obligation  of  Funds."  This  form  is  used 
to  obligate  loan  funds  to  pfovlde  certain 
statistical  information  alxmt  the  loan 
and  applicant  and  to  request  all  or  part 
of  the  loan  funds  obligated. 

(1)  EM  loans  approved  for  borrowers 
presently  indebted  for  tlb  EM  loan,  but 
having  NEW  quahfying  losses  from  a 
subsequent  major  or  natural  disaster  for 
which  a  MDDN,  PEDN,  SDDN,  or  SDAN 
has  been  assigned,  will  show  the  new 
appropriate  disaster  designation  number. 
This  number  will  be  used  for  all  subse- 
quent EM  loans  approved  unless  the 
borrower  has  new  qualifying  losses  from 
a  different  disaster  for  which  another 
disaster  designation  number  has  been 
assigned. 

(2)  The  Finance  Office  will  not  process 
Form  FmHA  440-1  for  EM  loans  that 
are  not  coded  with  a  disaster  designa- 
tion number. 
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(c)  Form  FmHA  441-S.  "Subordina- 
tion Agreement."  When  a  subordination 
agreement  is  required  on  crops,  livestock, 
farm  equipmMit,  and  other  chattel  prop- 
erty, including  items  which  have  become 
pers(Hial  property  through  execution  of  a 
severance  agreement.  Form  FmHA  441-5, 
or  other  form  approved  by  the  State 
Director  with  the  advice  of  the  OGC, 
where  Form  FmHA  441-5  is  not  legally 
sufficient,  will  be  used.  Subordinations 
will  be  for  a  specified  amoimt  of  money 
rather  than  for  a  specific  period  of  time. 

(d)  Form  FmHA  440-6,  "Severance 
Agreement."  This  form  will  be  used  when 
required  by  State  Instructions. 

(e)  Form  FmHA  440-26,  "Consent  and 
SubordinaAon  Agreement."  Unless  other- 
wise provided  by  a  State  Supplement  this 
form,  rather  than  a  severance  agreement, 
will  be  used  in  Uniform  Commercial  Code 
(UCC)  States  when  a  security  interest  is 
taken  in  property  after  it  has  become  a 
fixture. 

*  •  •  •  • 

3.  In  §  1832.31,  the  listing  for  Form 
FmHA  440-1  should  read  as  follows : 


440-1    Request  for  obligation  of  funds,  5,  2- 
O&C  1 1-0, 1-C,  State  director. 


4.  Section  1832.36  (c)  is  revised  to  read 
as  follows: 

§  1832.36     Loan  closing. 

•         •     •  •  •  • 

(c)  Supervised  bank  accounts.  EM 
loan  funds  will  only  be  deposited  in  a 
supervised  bank  account  as  provided  in 
Part  1803  of  this  chapter. 

(7  UB.C.  1989.  42  U.S.C.  1480,  43  U.S.C.  2943. 
6  UJ3.C.  301,  Section  10  P.L.  93-357,  88  Stat. 
392,  delegation  of  authority  by  the  Secretary 
of  Agriculture,  7  C7R  2.23,  delegation  of  au- 
thority by  the  Assistant  Secretary  for  Rural 
Development,  7  CFR  2.70.  delegations  of  au- 
thority by  Dhrector.  OEO  29  PR  14764,  33  FR 
B860.) 

Effective  date:  These  regulations  will 
become  effective  on  January  25.  1977. 

Dated:  January  19, 1977. 

Frank  B.  Elliott, 
Administrator. 
Farmers  Home  Administration. 

(FR  Doc.77-2303  PUed  1-34-77:8:45  am] 


^UBCHAPTCR  B— LOANS  AND  GRANTS 
PRIMARILY  FOR  REAL  ESTATE  PURPOSES 

[PmHA  Instruction  442.12] 

PART  1823— ASSOCIATION  LOANS  AND 
GRANTS— COMMUNITY  FACILITIES.  DE- 
VELOPMENT, CONSERVATION.  UTILIZA- 
TION 

Grants  for  Facilitating  Development  of  Pri- 
vate Business  Enterprises  and  Commu- 
nity Water  and  Waste  Disposal  Facilities 

Disbursement  of  Grant  Funds — 
Correction 

In  FR  Doc.  76-38119  appearing  at  page 
56626  in  the  Federal  Register  of  Decem- 
ber 29,  1976,  the  introductory  text  of 
S  1823.460  is  corrected  in  the  last  sen- 
tence by  adding  a  comma  and  the  words 


",  signed  statements  from  other  lenders 
and  the  applicant  showing  that  such 
financing  is  not"  immediately  following 
the  word  "available"  and  immediately 
before  the  word  "at." 

As  corrected,  the  entire  introductory 
text  for  $  1823.460  follows: 

§  1823.460     Grant   closing   and   delivery 
of  funds. 

Closing  is  the  process  by  which  FmHA 
determines  that  applicable  administra-r 
tive  actions  and  required  work  of  the 
grantee  have  been  completed  and  de- 
livers the  grant  funds.  If  all  or  a  por- 
tion of  the  grant  is  for  construction, 
the  grant  will  not  be  closed  and  fimds 
will  not  be  delivered  before  construction 
is  completed;  however,  in  exceptional 
cases  grants  may  be  closed  at  an  earlier 
date  with  prior  concurrence  of  the  Na- 
tional Office.  In  such  exceptional  cases. 
State  Directors  will  forward  their  recom- 
mendations for  fund  disbursal  and  the 
following  information  to  the  National 
Office  for  concurrence  before  grsint  clos- 
ing or  commencement  of  construction, 
whichever  comes  first:  The  applicant's 
certification  that  it  has  no  other  re- 
sources to  pay  for  completion  of  the  con- 
struction; and  if  interim  financing  can- 
not be  used  due  to  legal  reasons,  an 
opinion  from  the  State  Attorney  General 
to  that  effect,  provided  by  the  applicant ; 
or  when  interim  financing  is  not  other- 
wise available,  signed  statements  from 
other  lenders  and  the  applicant  showing 
that  such  financing  is  not  available  at 
reasonable  rates  and  terms. 

•  •  •  •  • 

(7  U.S.C.  1989;  delegation  of  authority  by  the 
Sec.  of  Agrl..  7  CFR  2.23;  delegation  of  au- 
thority by  the  Asst.  Sec.  for  Rural  Develop- 
ment, 7  CFR  2.70.) 

Effective  date:   This  correction  shall 
become  effective  January  25,  1977. 

Dated:  JanVry  18.  1977. 

Prank  B.  Elliott, 
Administrator, 
Farmers  Home  Administration. 
(rRDoc.77-2370  FUed  1-24-77:8:45  amj 

Title  10— Energy 

CHAPTER  II — FEDERAL  ENERGY 
ADMINISTRATION 

(FEA  Ruimg  1977-2] 
DOMESTIC  CRUDE  OIL 

Further  Clarifications  to  Mandatoiy 
Petroleum  Price  Regulations 

I.  Background 

On  August  20. 1976.  the  Federal  Energy 
Administration  ("FEA")  issued  a  Notice 
entitled  "Clarifications  to  Mandatory 
Petroleum  Price  Regulations  Applicable 
to  Domestic  Crude  OU"  (41  FR  36172, 
August  26,  1976).  In  the  August  20  No- 
tice PEA  adopted  certain  regulatory 
amendments  designed  to  improve  the 
incentives  offered  under  the  two  tier 
pricing  system.  FEA  also  set  forth  its 
conclusions  with  respect  to  a  variety  of 
technical  issues  that  had  arisen  in  con- 
nection with  PEA'S  implementation  of 
the  crude  oU  pricing  policy  of  the  Energy 


Policy  and  conservation  Act  ("EPCA," 
Pub.  L.  94-163).  "Ilie  conclusions  with 
respect  to  these  issues  were  subsequoitly 
c<Hitained  in  "FEA  Ruling  1977-1"  (42 
FR  3628.  January  19,  1977).  Among  the 
specific  issues  addressed  in  the  August 
20  Notice  were  the  i^finitions  of  "prop- 
erty" and  "posted  price";  whether  a  well 
is  pro(>erly  classified  as  an  oil  w^  for 
purposes  of  the  stripper  well  property 
rule:  and  the  partial  rescissi(xi  and  mod- 
ification of  "FEA  RuUng  1975-15"  (in- 
cluding the  issue  whether  a  property's 
producing  patterns  have  be«i  "signifi- 
cantly altered"  for  purposes  of  treating 
a  unitized  property  as  a  single  property 
imder  the  price  regulations. 

Although  the  August  20  Notice  ad- 
dressed many  of  the  issues  raised  in  con- 
nection with  the  price  regulations  appli- 
cable to  first  sales  of  domestic  crude  oil. 
it  was  recognized  and  expressly  noted 
in  the  August  20  Notice  itself,  that  there 
might  remain  some  issues  that  justify 
further  consideration.  Accordingly,  fur- 
ther comments  were  requested  addressed 
to  the  way  in  which  the  issues  craisidered 
in  the  August  20  Notice  were  resolved,  or 
to  any  other  issue  not  specifically  con- 
sidered in  that  Notice  that  might  need 
clarification  and  resolution. 

FEA  hsis  received  written  comments 
specifically  in  response  to  the  request  in 
the  August  20  Notice — and  several  other 
comments  of  a  less  formal  nature — which 
indicate  the  need  for  additional  tech- 
nical clarification  of  some  of  the  issues 
addressed  in  the  August  20  Notice.  These 
comments  also  illustrate  the  need  to 
clarify  a  number  of  issues  not  otherwise 
previously  resolved.  Accordingly,  the 
purpose  of  this  Ruling  is  to  resolve  as 
many  as  possible  of  the  remaining  issues 
that  have  arisen  with  respect  to  the  price 
regulations  applicable  to  first  sales  of 
domestic  crude  oil.  Some  of  these  issues 
relate  to  past  applications  of  the  defi- 
nition of  property,  while  others  of  these 
Issues  relate  to  the  reservoir  definition 
of  property  adopted  by  PEA  effective 
September  1,  1976.  Conclusions  stated  in 
this  Ruling  with  respect  to  past  applica- 
tions of  the  definition  of  property  will  be 
applied  from  August  1973  forward.  Clari- 
fications stated  in  this  Ruling  with  re- 
spect to  the  reservoir  definition  of  prop- 
erty which  was  adopted  effective  Sep- 
tember 1, 1976,  will  be  applied  from  Sep- 
tember 1,  1976  forward. 

n.  Past  Applications  op  the  Depinitiok 
OF  "Propeety" 

As  indicated  above,  comments  have 
been  received  from  interested  parties 
raising  several  Issues  with  resi>ect  to  cer- 
tain conclusions  contained  in  the  August 
20  Notice  (and  later  restated  in  "FEA 
Ruling  1977-1"),  which  Justify  further 
clarification  at  this  time. 

A.  continuation  APTEK  SIPTEIIBCR  1.  197C 
of  past  APPUCATIONS  of  THK  DXriNlTlON 

of  "propbrtt" 

In  "Ruling  1977-1,"  PEA  set  forth  its 
conclusions  with  respect  to  certain  past 
applications  of  the  definition  of  property 
in  which  departures  from  a  literal  ap- 
plication of  the  "premises  described  by 
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an  oil  and  gas  lease"  concept  were  per- 
ratelble.  As  pxtHier  departures  from  a 
Ittcnl  interpretation,  FEA  discussed 
generally  (1)  situations  in  which  a  sin- 
gle oU  and  gas  instrument  might  convey 
xoore  than  one  right  to  produce,  which 
might  properly  have  been  treated  at. 
more  than  one  "property";  (2)  situations 
In  which  premises  subject  to  a  single 
right  to  produce  could  properly  have 
been  segregated  into  two.>9r  more  prop- 
erties for  purposes  of  the  price  regula- 
tions; and  (3)  situations  in  which  two 
or  more  single  rights  to  produce  (or 
parts  of  two  or  more  single  rights  to 
produce)  could  properly  have  been  ag- 
gregated into  a  single  property  for  pur- 
poses of  the  price  regulations.  Specific 
examples  of  each  of  these  situations  were 
given  in  "Ruling  1977-1". 

Several  producers  have  requested  PEA 
to  clarify  whether  determinations  of 
property  status,  made  in  accordance  with 
the  clarifications  set  forth  in  "Ruling 
1977-1,"  may  continue  to  be  used  after 
September  l,  1976. 

FEA  will  permit  producers  to  continue 
such  determinations  after  September  1, 
lt76.  Insofar  as  they  were  made  in  ac- 
eardance  with  the  clarifications  coa- 
talned  in  "Ruling  1977-1."  Those  clari- 
fications are  applicable  to  the  definition 
of  property  as  it  was  adopted  by  the  Cost 
<rf  Living  CouncU  ("CLC")  in  August 
1973.  and  which  remained  substantially 
unchanged  until  its  amendment  by  FEA 
effective  September  1.  1976.  Moreover, 
the  September  1  amendment  did  not  alter 
the  basic  property  definition,  which  con- 
tinues to  provide  in  part: 

"Property"  means  the  right  to  produce 
domestic  crude  oil,  which  arises  from  a  lease 
or  fr(»n  a  fee  Interest  •  •   •. 

The  substantive  effect  of  the  Septem- 
her  1  amendment  was  to  provide  an 
option,  whereby  producers: 

May  treat  as  a  separate  property  each  sep- 
arate and  distinct  producing  reservoir  sub- 
ject to  the  same  right  to  produce  crude  oU, 
provided  that  such  reservoir  Is  recognized 
by  the  appropriate  governmental  regulatory 
authority  as  a  producing  formation  that  is 
separate  and  distinct  from,  and  not  In  com- 
zauxilcatlon  with,  any  other  producing  for- 
natlon. 

Accordingly,  the  September  1  amend- 
ment merely  provided  an  option  whereby 
producers  might,  in  certain  circum- 
stances on  or  after  September  1.  1978, 
make  property  determinations  from  that 
time  forward  on  a  reservoir-by -reservoir 
basis.  Inasmuch  as  FEA  made  no  sub- 
stantive change  in  the  basic  property 
definition  as  it  had  existed  since  promid- 
gatlon  by  CLC  in  August  1973.  the  clarlfl- 
oitUms  contained  in  "Ruling  1977-1" 
continue  to  be  v£dld  with  respect  to  con- 
alralng  "the  right  to  produce  crude  oil." 
Therefore.  PEA  will,  after  September  1, 
V76,  continue  to  recognize  property  de- 
termlnittlcaia  which  comport  with  those 
darlflcatlons. 

Where  a  producer's  historical  and 
consistent  property  determinations  com- 
port with  the  clariflcatlons  contained  tn 
ItuUng  1977-1".  such  determinations,  of 
eoinie.  are  required  to  be  continued  by 
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the  producer  after  September  1,  1976, 
fityi  may  be  altered  only  to  the  extent 
th»t  for  each  such  property,  the  pro- 
ducer may,  but  is  not  required  to.  treat 
each  separate  and  distinct  producing 
reservoir  as  a  separate  property  after 
September  1, 1976,  If  such  reservoir  meets 
the  separate  reservoir  criteria  as  set 
forth  in  the  September  1  amendment 
and  further  clarified  in  Part  m  of  this 
Ruling. 

Inasmuch  as  the  clarifications  to  past 
applications  of  property  have  been  rec- 
ognized by  PEA  as  appropriate  depar- 
tures from  a  literal  application  of  the 
"premises  described  by  an  oil  and  gas 
lease"  concept  only  to  the  extent  that 
such  determinations  were  employed  by 
a  producer  historically  and  consistently 
since  the  inception  of  price  regulations 
when  such  determinations  were  first  re- 
quired to  be  made,  such  departures  are 
generally  not  permitted  to  be  adopted  for 
the  first  time  subsequent  to  FEA's  issu- 
ance of  the  Augiist  20  Notice,  where  the 
clarifications  were  first  announced. 
However,  PEA  recognizes  that  some  pro- 
ducers departed  from  historical  and  con- 
sistent "property"  determinations  that 
would  have  comported  with  the  clarifica- 
tions set  forth  in  the  August  20  Notice 
la  order  to  make  property  determina- 
tions based  upon  a  more  literal  applica- 
tion of  the  "premises  described  by  an  oil 
and  gas  lease"  concept.  Where  this  was 
done  at  the  outset  under  CLC  regula- 
tions, or  where  It  was  done  later  in  re- 
sponse to  a  CLC,  PEO  or  FEA  compliance 
action,  FEA  wiU  permit  such  determina- 
tions to  be  readopted  effective  Septem- 
ber 1, 1976. 


J 


BL  SEGREGATION  OF  PREUISBS  SUBJECT  TO 
SINGLE  RIGHT  TO  PRODUCE,  ACCORDING  TO 
SEVERANCE  TAX  OR  ROYALTY  OWNER  AC- 
COUNTABILITY 

1.  Royalty  owner  accountability.  PEA 
indicated  in  "Ruling  1977-1"  that: 

Where  the  payment  of  revenues  to  state 
tax  authorities  or  to  royalty  owners  requires 
separate  accounting  for  production  from 
Identified  portions  of  a  premises  subject  to 
a  single  right  to  produce,  and  where  such 
portions  of  the  premises  have  consistently 
and  historically  been  treated  as  separate 
properties,  such  separate  treatment  may  ap« 
propriately  be  continued. 

FEA  has  received  a  number  of  inquiries 
regarding  this  clarification,  specifically 
with  regard  to  division  orders.  Although 
there  was  no  specific  discussion  of  this 
issue  in  "Ruling  1977-1,"  PEA  under- 
stands division  orders  generally  to  be  a 
means  whereby  the  purchasers  of  crude 
oil  from  a  property  are  authorized  to  dis- 
tribute the  payment  for  purchases  of 
crude  dl  produced  and  sold  from  the 
property  among  the  various  interest 
holders  who  are  entitled  to  such  dis- 
tribution. 

Inasmuch  as  F'EA  imderstands  the  typ- 
teal  division  order  to  act  primarily  a* 
a  means  to  protect  the  purchaser  against 
the  possibility  that  payment  for  crude 
oil  produced  and  sold  from  a  certsdn 
property  might  be  improperly  distrib- 
uted— rather  than  as  an  instrument 
which  acts  to  segregate  a  premises  sub- 


ject to  a  single  right  to  produce — the 
language  above  was  not  intended  to  sug- 
gest that  the  treatment  by  a  producer  of 
each  division  order  as  establishing  a  sep- 
arate property  was  appropriate  under  the 
price  regulations.  Moreover,  the  lan- 
guage above  referred  Mily  to  royalty 
owners  (and  not  to  overriding  royalty 
owners,  working  interest  owners,  or  oth- 
er interest  owners)  and  therefore  takes 
into  account  only  the  situation  in  which 
an  operator  is  required,  under  a  single 
oil  and  gas  lease,  to  account  separately 
to  different  royalty  owners  (whose  in- 
terests are  limited  to  specific  identified 
portions  of  the  premises,  as  delineated 
in  the  oil  and  gas  lease)  for  production 
from  corresponding  identified  portions 
of  the  premises  granted  in  a  single  oil 
and  gas  lease. 

To  illustrate,  such  an  instance  might 
exist  where  "O."  the  owner  of  an  oil  and 
gas  interest  in  Blackacre  granted  a  work- 
in?  interest  in  Blackacre  to  a  producer 
"P,"  reserving  a  royalty  interest  in  pro- 
duction from  the  North  half  of  Black- 
acre  to  "O's"  daughter,  and  reserving  a 
royalty  Interest  in  production  from  the 
South  half  of  Blackacre  to  "O's"  son,  and 
where  P  has  historically  and  consistently 
treated  the  North  and  South  halves  of 
Blackacre  as  separate  properties.  In  this 
Instance,  therefore,  when  originally  mak- 
ing property  determinations,  P  might  ap- 
propriately have  determined  that  for 
purposes  of  the  price  regulations,  the 
North  half  of  Blackacre  constituted  one 
property,  and  the  South  half  of  Black- 
acre  constituted  a  separate  property,  be- 
cause of  the  requirement  to  account  for 
production  from  the  North  hsilf  of  Black- 
acre  to  one  royalty  owner  and  the  re- 
quirement to  accoimt  for  production 
from  the  South  hatf  of  Blackacre  sep- 
arately to  a  different  royalty  owner.  On 
the  other  hand  for  example,  where  sev- 
eral small  tracts  (each  having  different 
royalty  interests)  have  been  aggregated 
under  a  single  lesise  granting  a  single 
operating  Interest  in  order  to  meet  mini- 
mum well  spacing  requirements,  the 
single  premises  granted  in  the  lease 
should  have  been  treated  as  a  single 
property  regardless  that  payment  was 
made  to  different  royalty  owners  and 
accounted  for  separately  on  the  basis  of 
their  proportionate  Interests  in  that 
premises.  The  mere  existence  of  s^arate 
royalty  owners  and  a  requirement  to  ac- 
count to  them  separately  for  their  pro- 
portionate interests  does  not  satisfy  the 
requirement  that  there  be  "  *  •  *  sep- 
arate accounting  for  production  from 
identified  p(Hti(ms  of  a  premises  •  •  •  ." 
In  other  words,  with  re£9>ect  to  royalty 
owner  accountability.  It  is  only  where 
production  and  sale  of  crude  oil  from  an 
identified  portion  of  a  premises  subject  to 
a  single  right  to  produce  entails  no  duty 
to  account  to  royalty  owners  of  another 
identified  irortion  of  the  premises  that 
separate  properties  may  exist. 

2.  Severance  tax  accountability.  With 
respect  to  separate  accounting  for  sev- 
erance tax  purposes,  PEA  understands 
that  M  might  be  necessary  in  some  in- 
stances for  a  producer  to  account  sepa- 
rat^y  for  different  types  of  cnide  oil 
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produced  and  sold  from  different  speci- 
fied portions  of  a  tract  in  order  to  deter- 
mine liability  for  severance  taxes  to  the 
state  in  which  the  property  is  located. 

It  is  PEA'S  understanding  tliat  al- 
though this  is  not  usually  the  case,  it  may 
be  necessary  in  isolated  cases  where  the 
severance  tax  is  more  in  the  nature  of  an 
ad  valorem  real  estate  tax,  the  rate  of 
which  varies  according  to  the  value  of 
the  crude  oil  produced  and  sold  from  the 
property.  In  such  a  situation,  where  the 
imposition  of  an  ad  valorem  tax  has  re- 
quired the  producer  separately  to  ac- 
count for  production  from  separately 
identified  portions  of  a  premises  subject 
to  the  same  right  to  produce  crude  oil, 
and  where  the  producer  has  since  the 
inception  of  price  regulations  consist- 
ently treated  such  distinct  portions  of 
the  premises  as  separate  properties,  sxxch 
separate  property  treatment  may  appro- 
priately be  continued.  On  the  other  hand, 
where  a  severance  tax  is  determined 
merely  by  applying  a  fixed  tax  rate  to 
total  production  volume  (normally  on  a 
firm- wide  basis),  separate  property 
treatment  would  not  have  been  appro- 
priate unless  "different  rates  of  tax  were 
applied  to  identified  portions  of  a  par- 
ticular premises." 

With  respect  to  severance  tax  account- 
ability, then,  the  mere  fact  that  total 
tax  liability  may  be  determined  by  cumu- 
lating production  figures  that  are  re- 
quired to  be  reported  on  a  well-by-well 
basis  does  not  mean  that  there  is  sever- 
ance tax  accountability  on  a  well-by -well 
basis.  Such  separate  accountability  exists 
only  where  separate  accounting  for  pro- 
duction from  identified  portions  of  a 
premises  is  required  in  order  to  determine 
a  severance  tax  liability  which  is  differ- 
ent from  that  which  would  have  resulted 
had  there  not  been'  such  separate 
accounting. 

C.  SEPARATE  GEOLOGICAL  STRUCTURES 

PEA  made  it  clear  in  "Ruling  1977-1" 
that  prior  to  September  1, 1976: 

A  premises  which  contains  multiple  reser- 
voirs but  which  Is  subject  to  a  single  right 
to  produce  may  not,  simply  by  virtue  of  the 
existence  of  separate  reservoirs,  be  treated  as 
comprising  multiple  "properties." 

Notwithstanding  this  clear  prohibition 
against  separate  reservoir  treatment  be- 
fore September  1, 1976,  PEA  has  received 
further  comments  since  August  20,  1976 
which  indicate  that  some  parties  have 
perceived  a  confiict  between  this  policy 
and  the  discussion  in  "Ruling  1977-1" 
Involving  segregation  of  a  premises  sub- 
ject to  a  single  right  to  produce  In  the 
case  of  "very  large  tracts,"  where  FEA 
indicated  that: 

Separate  geological  formations  subject  to 
the  same  right  to  produce  which  have  been 
developed  and  produced  separately,  and 
which  have  historically  and  consistently  been 
accounted  for  separately  may  continue  to  be 
so  regarded.  n 

By  this  language  FEA  did  not  intend  to 
imply  that  separate  reservoir  treatment 
was  proper  in  every  case  before  Septem- 


ber 1, 1976.  Rather,  this  discussion  recog- 
nizes that  in  certain  instances  extremely 
large  tracts — sometimes  large  lee  in- 
terests, but  more  commonly  large  state- 
owned  leases — were  developed  and  pro- 
duced pursuant  to  a  single  lease  or  fee 
interest  under  circumstances  that  made 
treatment  of  separate  geological  forma- 
tions as  separate  properties  appropriate. 
The  term  "geological  formation"  was 
used  in  this  regard  to  signify  not  an  in- 
dividual producing  reservoir,  but  a  num- 
ber of  pr(xlucing  reservoirs,  usually  of 
common  characteristics.  This  term 
should  be  understood  in  this  context  to 
be  equivalent  to  the  term  "geological 
structure,"  which  has  been  defined  as: 

Layers  of  sedimentary  rock  which  have 
been  displaced  from  the  horizontal  by  var- 
ious forces  of  nature.  Five  general  categories 
of  structiires  are  recognized;  (1)  Faults,  (2) 
anticlines,  (3)  monoclines.  (4)  syncUnes, 
and  (6)  domes.  ("Williams  and  Myers, 
Manual  of  OU  and  Oas  Terms"  at  199.) 

FEA  will  not  permit,  before  September 
1,  1976,  the  treatment  of  separate  res- 
ervoirs as  separate  properties  except  in 
those  cases  where  such  treatment  was 
permitted  by  express  FEA  order  or  in- 
terpretation, as  indicated  in  "Ruling 
1977-1."  In  order  further  to  eliminate 
any  confusion  that  might  exist  with  re- 
spect to  geological  formations,  a  tech- 
nical amendment  to  the  definition  of 
property  will  be  made  effective  Septem- 
ber 1,  1976.  to  eliminate  any  reference 
in  that  definition  to  producing  "forma- 
tion." 

m.  September  1,  1976  Amendment  to  the 
Definition  of  "PropeUty" 

As  FEA  indicated  in  the  August  20  No- 
tice, PEA'S  initial  consideration  of  a 
reservoir  property  definition  led  to  the 
conclusion  that  the  advantages  of  per- 
mitting producers  to  make  property  de- 
terminations on  a  reservoir-by-reservoir 
basis  were  largely  outweighed  by  the  at- 
tendant administrative  complexity  asso- 
ciated with  FEA  having  to  (a)  make 
reservoir  determination  in  the  first  in- 
stance, and/or  (b)  verify  asserted  de- 
terminations previously  made  by  others. 
FEA's  further  consideration  of  this  issue 
resulted  in  adoption  of  a  system  that 
would  permit  FEA  to  "defer  to  other  ex- 
pert agencies  to  make  reservoir-by-res- 
ervoir determinations"  (41  PR  36179). 
Therefore,  the  September  1,  1976  defini- 
tion of  property  permits  producers  to 
treat  as  separate  properties,  each  sep- 
arate and  distinct  producing  reservoir 
underlying  a  tract,  to  the  extent  that  the 
reservoir  is  recognized  by  the  appropri- 
ate governmental  regulatory  authority, 
and  production  has  been  consistently 
and  historically  reported  as  such. 

A.  RESERVOIR  RECOGNITION  BY  THE  APPRO- 
PRIATE GOVERNMENTAL  REGULATORY  AU- 
THORITY 

In  reciuiring  governmental  recognition 
of  a  reservoir  before  a  producer  may  treat 
that  reservoir  as  a  separate  prorertv 
under  the  September  1,  1976  amendment, 
FEA  sought  to  adopt  a  system  whereby 
FEA  auditors  could  have  at  their  dis- 


posal esisily  understandable  records  from 
which  could  be  determined  the  limits  of 
each  producing  property.  Moreover,  the 
requirement  that  production  must  have 
been  reported  to  the  governmental  au- 
thority on  the  basis  of  its  reservoir  de- 
termination, is  intended  to  ensure  a 
necessary  supplemental  means  for  FEA 
to  verify  production  and  sales  volumes 
used  to  determine  volumes  of  upper  and 
lower  tier  crude  oil.  By  itself,  however, 
the  mere  requirement  by  a  state  or  other 
regulatory  authority  for  producers  to  re- 
port on  a  reservoir-by -reservoir  basis 
^oes  not  constitute  "recognition  by  the 
governmental  authority." 

FEA  understands  that  most  states  in 
which  crude  oil  is  produced  In  significant 
volumes  have  historically  regulated  the 
production  of  crude  oil  for  various  rea- 
sons, principally  to  ensure  the  conserva- 
tion of  the  state's  natural  resources.  In 
this  regard,  most  producing  states  have 
empowered  regulatory  bodies  to  govern 
the  drilling  of  wells  and  the  production  of 
oil  and  gas.  In  many  instances,  the  state 
regulatory  body  limits  well  density  and 
will  not  permit  the  drilling  of  additional 
producing  wells  into  a  reservoir  that  has 
already  been  developed.  Inasmuch  as  de- 
velopment drilling  and  production  are 
typically  regulated  on  a  reservolr-by- 
reservoir  basis,  most  state  regulatory 
bodies  make  some  determination  with 
respect  to  whether  production  from  a 
new  well  will  affect  production  from  a 
developed  reservoir.  Where  controlled, 
rates  of  production  are  typically  set  by 
the  state,  and  these  rates  are  determined 
on  a  reservolr-by-reservolr  basis,  and 
production  volumes  are  reported  to  the 
state  by  the  producer  on  a  basis  that  pro- 
duction from  each  reservoir  on  each  lease 
can  be  determined. 

What  constitutes  "recognition"  by  the 
appropriate  governmental  authority  will 
be  a  matter  for  resolution  on  a  case-by- 
case  basis  by  PEA  regional  officials  who 
are  in  a  position  to  be  more  familiar  with 
state  practices  in  their  region.  Generally, 
however,  the  following  guidelines  shall  be 
used  in  making  such  determinations.  The 
mere  requirement  that  a  producer  must 
report  to  the  regulatory  body  on  the  basis 
of  separate  reservoirs  does  not  constitute 
government  recognition.  Rather,  before  a 
producer  may  treat  a  producing  reservoir 
as  an  FEA  property,  there  must  have 
been  some  review  by  the  appropriate  reg- 
ulatory body  of  factual  considerations 
leading  to  a  determination  by  the  regula- 
tory body  that  the  reservoir  is  separate 
and  distinct  from,  and  not  in  communi- 
cation with,  any  other  reservoir  subject 
to  the  same  right  to  prcxiuce.  Such  de- 
termination by  the  regulatory  body  must 
be  signified  by  an  affirmative  action :  the 
mere  receipt  by  the  regulatory  body  of 
production  or  other  tsrpes  of  reports,  for 
example,  does  not  constitute  the  requi- 
site affirmative  action. 

In  some  states,  the  state  regulatory 
body  may  conduct  a  formal  proceeding 
to  establish  the  limits  of  producing  res- 
ervoirs. At  such  proceedings,  evidence  to 
taken  from  interested  parties,  a  hearing 
is  held,  and  after  thorough  considers- 
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tkm  of  the  record,  the  state  issues  an 
order  setting  forth  its  determination  as 
to  the  physical  limits  of  the  reservoir. 
The  state's  determination  contained  in 
sach  an  order  would  constitute  the  requi- 
site affirmative  action. 

FEA  recognizes,  however,  that  not  all 
states  have  such  thorough  procedures 
f»r  making  reservoir  determinations. 
Neverthek^,  in  most  states  some  review 
of  factual  cbnsiderations  is  made  by  the 
regulatory  body,  and  some  affirmative 
determination  (usually  contained  in  an 
order)  as  to  the  limits  of  the  reservoir 
are  made.  Where  such  review  is  under-  . 
taken,  FEA  will  recognize  a  subsequent 
affirmative  determination  by  the  state  as 
"state  recognition"  of  the  existence  of 
a  separate  reservoir.  Provided  also  that 
the  producer  Is  required  to  report  pro- 
duction volmnes  to  the  state  on  the  basis 
of  that  determination,  the  producer  may. 
effective  September  1,  1976,  treat  the 
reservoir  as  a  separate  property. 

With  regard  to  properties  not  subject 
to  the  jurisdiction  of  any  state  regulatory 
body,  a  similar  determination  by  an 
other  governmental  authority  (e.g.,  the 
TXiited  States  Geological  Survey)  will  be 
recognized  by  FEA  as  "governmental  rec- 
Offnition"  so  long  as  the  determination 
satisfies  the  guidelines  set  forth  above. 

B.  THB  REQUIREMENT  THAT  EACH  RESERVOIR 
BI  SEPARATE  AND  DISTINCT  AND  NOT  IN 
COmiUNICATTON  WITH  ANT  OTHER  RESER- 
VOra  SUBJECT  TO  THE  SAME  RIGHT  TO 
raODXTCB 

TTie  principal  objective  in  permit- 
ting producers  to  treat  separate  reser- 
vwrs  sis  separate  properties  is  to  maxi- 
mize the  incentive  to  increased  produc- 
tion by  allowing: 

DeclBlona  regarding  the  exploration  for  and 
dewlopment  of  crude  ou  reserves  [to  be] 
axle  on  an  individual  reservoir  basis  wltb- 
ont  regard  to  the  happenstance  of  produc- 
Uwi  characteristics  of  other  reservolra  un- 
derlying the  same  tract.  (41  FR  at  36178.) 

That  is,  PEA  believes  that  over  the  re- 
maining term  of  crude  oil  price  controls 
mandated  by  the  EPCA  the  Incentives 
intended  imder  the  two  tier  price  system 
will  work  best  to  the  exteit  that  pro- 
ducers are  able  to  make  economic  deter- 
D|inatk>ns  and  productlcm  decisions  on 
the  basis  of  separate  producing  entitles. 
Inasmuch  as  FEA  also  believes  that  in 
the  absence  of  crude  oil  price  controls 
s«ch  decisions  would  be  made  on  a  res- 
erv(^-by-reservoir  basis,  the  rewards 
offered  under  the  two  tier  system  of  price 
controls  should  be  structured  accord- 
logly 

Therefore,  for  example,  FEA  believes 
that  where  a  producer  is  faced  with  the 
expenditure  of  large  sums  of  capital  to 
initiate  measures  designed  to  increase 
production  from  one  producing  reser- 
voir—or to  devdop  new  reserves  subject 
to  the  same  right  to  produce — the  pro- 
ducer should  be  permitted  to  measure 
tke  benefits  of  such  a  decision  against 
the  real  risks,  and  should  not  be  required 
to  take  Into  account  the  production 
characteristics  of  other  producing  en- 
tities, "the  production  from  which  is  not 
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pb3rsically  affected  by  actions  taken  with 
respect  to  the  pr(xlucing  entity  under 
consideration." 

The  same  rationale,  however,  does  not 
apply  where  production  from  two  or  more 
reservoirs  (that  are  oth^wise  separate 
and  distinct)  is  commingled  in  the  weU 
bore,  because  the  production  character- 
istics become  interrelated.  For  this  rea- 
son, the  September  1  amendment  permits 
a  producer  to  treat  as  separate  proper- 
ties separate  and  distinct  producing  res- 
ervoirs only  to  the  extent  that  they  con- 
tinue not  to  be  in  communication  with 
each  other.  Accordingly,  a  producer  may 
not  treat  as  separate  properties  two  or 
more  otherwise  seperate  and  distinct  pro- 
ducing reservoirs  if  production  from  those 
reservoirs  is  commingled  in  the  well  bore. 
To  the  extent  that  commingled  produc- 
tion is  begun  from  two  or  more  reservoirs 
subsequent  to  a  post-September  1,  1976 
determination  by  the  producw  to  treat 
the  reservoirs  as  separate  properties,  the 
producer  must,  as  of  the  date  that  com- 
mingled production  is  begun,  treat  the 
two  or  more  reservoirs  as  a  single  prop- 
erty. Where  this  is  required,  the  BPCL  for 
the  single  property  (consisting  of  the  two 
or  more  reservoirs  with  commingled  pro- 
dluction)  will  be  determined  as  the  sum 
off  the  BPCL's  for  all  the  reservoirs  from 
Which  pr(;)duction  is  commingled.  More- 
over, the  property  (consisting  of  two  or 
more  reservoirs  with  commingled  pro- 
duction) will  be  determined  to  have  a 
current  cumulative  deficiency,  if  any, 
equal  to  the  sum  of  the  current  cumula- 
tive deficiency  as  of  the  date  production 
is  commingled  for  all  the  reservoirs  from 
Whlcdi  production  Is  cmnmingled. 

In  this  context  of  determining  two  or 
more  reservoirs  to  be  separate  and  dis- 
tinct, PEA  will  recognize  production  not 
to  be  "commingled"  in  a  particular  well 
where  the  well  meets  the  test  of  a  "mul- 
tiple completion  well"  as  set  forth  in 
"FEA  Ruling  1975-12"  (40  PR  40828,  Sep- 
tember 4, 1975) ,  i.e.,  where: 

(a)  The  well  consists  of  two  (or  more) 
separate  tubing  strings  run  inside  the  casing, 
each  of  which  carries  crude  oil  from  a  sep- 
arate and  distinct  producing  reservoir,  and 

(b)  The  production  capabilities  of  each 
reservoir  are  unaffected  by  any  change  In  the 
production  level  of  any  other  reservoir  pro- 
ducing through  the  same  well. 

Additionally,  for  purposes  of  determining 
it  two  OT  more  reservoirs  are  "separate 
and  distinct  and  not  in  communication 
with  each  other,"  FEA  will  recognize  pro- 
duction not  to  be  c(Mnmingled — even 
though  produced  through  a  single  well — 
where  production  from  one  reservoir  is 
carried  through  a  tubing  string  and  pro- 
duction from  a  separate  and  distinct  res- 
ervoir is  carried  through  the  annulus  be- 
tween that  tubing  string  and  the  casing: 
Provided.  That  the  production  capabili- 
ties of  each  reservoir  are  unaffected  by 
any  change  in  the  production  level  of  any 
cither  reservoir  being  produced  through 
the  same  well:  And  provided  further. 
That  production  from  each  reservoir  can 
be  separately  measured  at  the  wellhead. 
Where  two  otherwise  separate  and  dis- 
tinct producing  reservoirs  are  produced 
through  a  multiple  completion  well  that 


meets  either  test  set  forth  above,  either 
or  both  of  the  reservoirs  may  be  treated 
as  a  stripper  well  property  to  the  extent 
that  production  levels  of  10  barrels  «• 
less  per  well  per  day  are  sustained  from 
that  reservoir  for  12  consecutive  months 
following  a  determination  to  treat  the 
separate  reservoirs  as  separate  proper- 
ties. (See  Part  ni.E.  below.)  However, 
the  recognition  of  two  reservoirs  as  sep- 
arate and  distinct  (where  crude  oil  is 
produced  through  the  annulus  between  a 
tubing  string  and  the  casing),  does  not 
affect  the  test  announced  in  "FEA  Ruling 
1975-12"  for  determining  when  a  multi- 
ple completion  well  may  be  treated  as 
two  or  more  producing  wells  for  purposes 
of  the  stripper  well  pr(«)erty  rule,  where 
the  reservoirs  are  not  treated  as  separate 
properties.  In  the  case  of  a  multiple  com- 
pletion well  that  produces  from  two  sep- 
arate reservoirs  not  treated  as  separate 
properties,  the  multiple  completion  well 
mav  be  treated  as  two  or  more  producing 
wells  for  purposes  of  the  stripper  well 
property  rule  only  if  it  meets  the  stand- 
ards set  forth  in  "FEA  Ruling  1975-12." 

The  requirement  that  two  or  more 
otherwise  separate  and  distinct  pnxluc- 
ing  reservoirs  be  treated  as  a  single  prop- 
erty because  of  commingled  production 
aoplies  on  a  property-by-property  basis. 
That  is,  where  production  frcan  two  or 
more  otherwise  separate  and  distinct  res- 
ervoirs is  deterniined  to  be  commingled 
with  respect  to  a  particular  property,  a 
producer  from  a  second  property  may 
nevertheless  treat  those  same  reservoirs 
as  separate  properties,  so  long  as  produc- 
tion from  those  reservoirs  is  not  com- 
mingled on  the  second  property. 

Finally,  FEA  will  not  consider  produc- 
tion from  two  or  more  otherwise  separate 
and  distinct  reservoirs  to  be  commingled 
where  the  reservoirs  are  produced 
through  different  wells  but  such  produc- 
tion is  commingled  into  a  single  tank 
battery,  provided  that  production  is  sep- 
arately measured  at  the  wellhead,  or  that 
production  volumes  are  allocated  back  to 
each  well  based  on  regular  well  tests. 

C.  TREATMENT  OF  SEPARATE  RBSSRVOIRS  AS 
SEPARATE  PROPERTIZa 

With  respect  to  the  treatment  of  sep- 
arate reservoirs  as  separate  properties, 
PEA  has  not  required  that  such  decisions 
be  made  immediately  for  every  property. 
To  the  contrary,  producers  are  permlttad 
to  make  separate  reservoir  determina- 
tions at  any  time  on  or  after  September 
1,  1976.  Of  course,  post-September  1, 
1976  determinations  to  treat  separate 
reservoirs  as  separate  properties  must  be- 
come effective  from  .the  first  day  of  the 
month  in  which  such  a  decision  is  made 
and  may  not  be  applied  retroactively  be- 
yond the  two-month  recertificatlon  re- 
striction of  10  CFR  212.72.  Under  no  cir- 
cumstances are  such  determinations  per- 
mitted to  affect  volumes  of  crude  oD  pro- 
duced and  sold  prior  to  the  September  1, 
1976  effective  date  of  the  amendment  to 
the  definition  of  property. 

Once  a  producer  has  elected  to  treat 
separate  reservoirs  subject  to  a  single 
right  to  produce  as  separate  properties, 
such  a  decision  shaU  be  effective  from 
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that  time  forward'  with  respect  to  all  of 
the  separate  and  distinct  producing  res- 
ervoirs subject  to  the  same  right  to  pro- 
duce. To  permit  the  selective  segregation 
of  individual  reservoirs  subject  to  the 
same  right  to  produce  might  encourage 
selective  recalculation  of  base  producticm 
control  levels  ("BPCL")  solely  to  in- 
crease levels  of  new  crude  oil  without 
promoting  $uiy  increase  in  crude  oil 
production. 

Moreover,  the  decision  to  segregate  all 
of  the  producing  reservoirs  subject  to  the 
same  right  to  produce,  Is  one  that,  once 
made  for  a  particular  property,  is  not 
subject  to  modification  throughout  the 
duration  of  price  controls  applicable  to 
the  first  sale  of  dranestic  crude  oil.  Pur- 
chasers as  well  as  producers  must  be  able 
to  fimctlon  under  a  system  of  price 
regulation  with  an  adequate  degree  of 
finality.  To  permit  the  continual  re- 
designation  of  properties  (with  the  ac- 
companying recomputations  of  BPCLs^ 
would  unnecessarily  c(5mplicate  the 
operation  of  the  two  tier  pricing  system 
without  providing  any  discernible  addi- 
tional incentives  to  producers  to  increase 
domestic  production.  As  only  one  ex- 
ample, such  a  practice  would  involve  a 
multitude  of  additional  certifications, 
and  would  defeat  the  purpose  of  certi- 
fication requirements  intended  to  be 
made  one  thne  for  each  property. 

The  only  exception  to  this  p<dicy  will 
be,  as  indicated  above,  where  commin- 
gled production  begins  subsequent  to  a 
post-September  1,  1976  determination  to 
treat  separate  reservoirs  as  separate 
properties,  or  where  two  or  more  reser- 
voirs are  subsequently  unitized.  Where 
such  commingled  production  Is  begun  for 
two  or  more,  but  less  than  all,  of  the  res- 
ervoirs subject  to  the  same  right  to 
produce,  only  those  commingled  reser- 
voirs must  then  be  aggregated  to  form 
a  shigle  property,  and  all  other  separate 
and  distinct  reservoirs  must  continue  to 
be  treated  as  separate  FEA  properties. 

Accordingly,  for  each  property,  effec- 
tive September  1,  1976,  each  producer 
may  treat  each  separate  and  distinct 
producing  reservoir  as  a  separate  prop- 
erty. To  the  extent  that  a  single  prop- 
erty consists  of  several  reservoirs,  only 
some  of  which  are  commingled,  the  pro- 
ducer may  treat  the  non-commingled 
reservoirs  as  separate  properties  (if  ail 
such  reservoirs  are  so  treated),  and  if 
so,  production  from  commingled  reser- 
voirs must  be  aggregated  and  treated  as 
a  separate  pr<«)erty  (or  properties,  if 
there  is  more  than  one  set  of  com- 
mingled reservoh-s) .  Moreover,  to  the  ex- 
tent that  the  property  consists  of  what 
the  producer  believes  to  be  more  than 
one  separate  and  distinct  reservoir  (only 
some  of  which  are  recognized  by  the  ap- 
propriate governmental  authority)  the 
decision  to  treat  any  one  govemmentally- 
recognized  reservoir  as  a  separate  prop- 
erty toust  include  all  such  government - 
ally-rtcognjzed..j«servoirs.  Any  other 
producQwi  from  the  property,  even  if 
beheved  by  the  producer  to  be  from  sepa- 
rate and  distinct  reservoirs,  must,  in  the 


absence  of  governmental  recogniticHi,  be 
aggregated  and  treated  as  if  from  a  sin- 
gle property. 

The  decision  to  redesignate  properties 
on  the  basis  of  separate  and  distinct 
producing  reservoirs  need  not  be  made 
for  all  of  a  producer's  properties.  For  any 
jjarticular  property,  however,  a  producer 
must  treat  separate  and  distinct  reser- 
voirs as  separate  properties  according  to 
the  requirements  set  forth  above,  if  the 
producer  elects  so  to  treat  any  one  sepa- 
rate reservoir.  Once  separate  reservoir 
designations  are  made  for  a  specific 
property,  any  newly-developed  producing 
reservoir  must  be  designated  as  a  sepa- 
rate property. 

D.  DETERMINATION  OF  BASE  PRODUCTION 
CONTROL  LEVELS  UN  A  RESERVOIR-BT- 
RESERVOIR   BASIS 

In  the  August  20  Notice,  FEA  set  forth 
guidelines  for  recalculating  BPCL's  for 
properties  redesignated  on  or  after  Sep- 
tember 1,  1976  on  a  reservoir-by -reser- 
voir basis.  Those  guidelines  did  not,  how- 
ever, address  the  treatment  of  current 
cumulative  deficiencies  in  making  such 
recalcdflations.  The  failure  of  FEA  in  the 
August  20  Notice  specifically  to  address 
the  treatment  of  cumulative  deficioicies 
has  generated  sufficient  comment  fnxn 
interested  parties  to  justify  the  following, 
more  detailed  guidelines,  which  are  to  be 
used  ijy  producers  that  elect  to  treat 
separate  reservoirs  as  separate  proper- 
ties in  determining  BPCL's  for  those 
reservoir-properties. 

As  of  the  effective  date  upon  whldi  a 
producer  elects  to  redesignate  a  par- 
ticular property  on  the  basis  of  each 
separate  and  distinct  reservoir  encom- 
passed by  that  property,  the  producer 
must  determine  a  BPCL  for  each  reser- 
voir, "nils  is  done  generally  by  maJtiDg 
"attributed"  calculations  for  each  reser- 
voir as  If  the  reservoir  had  been  a  sqsa- 
rate  property  since  the  inception  of  fhe 
price  regulations  (i.e.,  by  calculating 
attributed  volumes  of  new,  released  and 
old  crude  oil  for  each  reservoir  for  every 
mcHith  from  August  1973  to  the  ef- 
fective date  that  the  reservoir  Is  treated 
as  a  separate  property) .  It  should  be  em- 
phasized that  these  calculations  of  at- 
tributed volumes  are  done  onlv  for  the 
purpose  (rf  determining  a  BPCL  and  a 
cumulative  deficiency  (if  any)  for  each 
reservoir-property;  no  recertificatlon  of 
any  volumes  of  new,  released,  or  strip- 
per well  crude  oil  is  intended  and  none 
will  be  permitted. 

1.  Resermirs  from  which  no  crude  oil 
was  produced  in  1972.  As  FEA  stated  in 
the  Aiigust  20  Notice,  any  reservoir  from 
which  no  crude  oil  was  produced  m  1972 
will,  as  of  the  effective  date  that  the  pro- 
ducer elects  to  treat  that  reservoir  as  a 
separate  property,  have  a  BPCL  of  zero. 
This  result  is  reached  because,  had  the 
reservior  been  treated  as  a  separate  pro- 
erty  since  the  inception  ot  price  regula- 
tions, that  "property"  would  have  pro- 
duced and  sold  all  new  crude  oil.  In- 
asmuch as  the  "property"  would  have 
produced  and  sold  no  old  crude  oil  in 


1975,  its   BPCL   effective   Fdoruary    1, 

1976,  would  also  have  been  veto. 
Accordingly,  for  any  reservoir  that  did 

not  produce  crude  oil  in  1972,  the  BPCL 
for  that  reservoir-property  wfil  be  zero. 
InasmiKh  as  production  of  crude  oil 
could  not  at  any  time  have  been  less  than 
the  reservoir-pr<H>erty'8  BPCL,  there  can 
be  no  cumulative  deficiency  for  such 
reservoir- proper  ty . 

2.  Reservoirs  from,  which  crude  oil  was 
produced  in  1972.  For  any  reservoir  from 
which  crude  oil  was  produced  in  1972,  the 
producer  must,  as  ot  the  effective  date 
that  the  reservoir  Is  treated  as  a  sep- 
arate property,  determine  a  BPCL.  This 
will  be  accomplished  as  follows: 

a.  llie  producer  must  establish  an 
"attributed  BPCL."  The  initial  step  In  de- 
termining a  reservoir-property's  attrib- 
uted BPCL  is  to  determine  the  actual 
production  and  sale  of  crude  oil  from  the 
reservoir  for  every  month  in  1972. 

b.  Based  on  those  figures,  the  producer 
must  then  establish  the  attributed  vol- 
lunes  of  new  and  released  crude  oil  fw  the 
reserv<Mr-property,  for  each  month  from 
August  1973  through  January  1976.  This 
is  accomplished  by  comparing  actual  pro- 
duction and  sale  volumes  for  the  reservoir 
for  every  month  during  that  period  with 
the  attributed  BPCL.  For  any  month 
I  during  that  period)  in  which  production 
and  sale  from  that  resen-oir  did  not  ex- 
ceed the  attributed  BPCL,  an  attributed 
cumulative  deficiency  wlU  exist.  Aoy  vol- 
umes of  attributed  cumulative  deficien- 
cies must  be  accounted  for  in  subeequent 
months  in  determining  volumes  of  at- 
tributed new  and  attributed  released 
crude  oU. 

c.  The  producer  must  then  establish  an 
attributed  BPCL  based  upon  average 
monthly  production  and  sale  of  attrib- 
uted old  crude  oil  for  the  reservoir-prop- 
erty in  1975. 

d.  The  ]M-oducer  will  then  be  able  to 
compare  Uie  attributed  1972  BPCL  with 
the  attributed  1975  BPCL.  The  lower  at- 
tributed BPCT,  may  then  be  adopted  as 
the  reservoir -property  BPCL  for  the  pe- 
riod commencing  with  February  1,  1976 
and  thereafter. 

e.  Using  the  reservoir-property  BPCL, 
the  pnxiucer  should  determine  attributed 
volumes  of  new  and  old  crude  oil  for 
every  month  during  the  period  from  Feb- 
ruary 1,  1976  to  the  effective  date  that 
the  reservoir  is  treated  as  a  separate 
property.  The  reservoir-property  begins 
on  February  1,  1976  with  no  attributed 
cumulative  deficiency.  However,  once  at- 
tributed new  crude  oil  was  "produced  and 
sold"  from  the  reservoir  after  February  1, 
1976,  and  the  actual  monthly  produc- 
tion and  sale  of  crude  oil  from  ^e  reser- 
voir subsequently  fell  below  the  attrib- 
uted BPCL,  an  attributed  cumulative  de- 
ficiency must  be  £u^oounted  for.  Any  at- 
tributed cumulative  deficiency  existing 
on  the  effective  date  that  the  reservoir 
is  treated  as  a  separate  property  must 
then  be  accounted  for  before  any  new 
crude  oil  may  be  sold  fronj  that  reser- 
vior-property.  iThe  use  of  1972  or  1975 
as  the  reservoir-property's  BPCL  may 
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be  done  for  each  reservoir  independently. 
but  calciilations  of  attributed  volumes  of 
new  crude  oil  must  be  made  as  if  a  BPCL 
selection  had  occurred  on  February  1, 
ISTJS.  That  is,  calculations  of  attributed 
cumulative  deficiencies  subsequent  to 
February  1,  1976  may  be  made  based  up- 
(m  either  year.  However,  once  those  cal- 
culations are  made,  the  same  base  year 
(either  1972  or  1975)  must  continue  to 
be  used  thereafter  to  determine  actual 
volumes  of  new  and  old  crude  oil.) 

B.  TREATMENT  OF  SEPARATE  RESERVOIRS  AS 
STRIPPER  WELL  PROPERTIES 

Effective  September  1.  1976,  prices 
charged  in  the  first  sale  of  crude  oil 
produced  and  sold  from  a  stripper  well 
property  are  exempt  from  the  price  regu- 
lations applicable  to  first  sales  of  do- 
mestic crude  oil.  A  "stripper  well  prop- 
erty" is  defined  in  10  CFR  212.54  as : 

a  "property"  whose  average  dally  produc- 
tion of  crude  oU  (excluding  condensate  re- 
covered In  non-associated  production)  per 
weU  did  not  exceed  10  barrel-s  per  day  dur- 
inc  any  preceding  consecutive  12-month  pe- 
rlad  beginning  after  December  31.  1972. 

Section  212.54  was  adopted  by  PEA  on 
October  29. 1976  (41  PR  40319.  November 
S.  1976)  to  implement  the  congression- 
al policy,  set  forth  in  the  Energy  Con- 
servation and  Prcxluctlon  Act  ("ECPA," 
Pub.  L.  94-385).  of  promoting  continued 
production  of  crude  oil  from  marginal 
properties.  In  this  regard.  FEA  indicated 
In  the  October  29  Notice  that: 

M  evidenced  In  the  ECPA  legislative  history, 
th»  Congress  has  intended  to  prolong  the 
production  of  crude  oil  from  properties 
that  produce  10  barrels  per  well  per  day  or 
lesB,  and  not  to  generate  development  of  new 
stripper  well  properties.  (Emphasis  added, 
41  FR  at  48321.) 

Accordingly,  FEA  made  it  clear  that  new- 
ly-developed properties  must  establish 
a  12-month  history  of  marginal  produc- 
tion before  they  may  be  treated  as  strip- 
per well  properties. 

PEA  believes  that  the  same  policy  is 
appropriately  applied  to  newly-desig- 
nated properties,  whose  property  status 
Is  predicted  upon  a  reclassification,  on  or 
after  September  1,  1976.  by  the  pro- 
ducer. 

The  September  1  amendment  to  the 
definition  of  property  was  designed  to 
ensure  that  the  incentives  intended  un- 
der the  two  tier  price  system  would  be 
maximized  over  the  remainder  of  the 
term  of  crude  oil  price  controls  man- 
dated by  EPCA.  Accordingly,  the  option 
to  treat  separate  reservoirs  as  separate 
properties  is  intended  to  provide  pro- 
ducers with  additional  incentives, 
though  additional  revenues,  to  increase 
production,  and  not  to  promote  property 
reclassifications  solely  to  achieve  stripper 
well  property  status. 

To  the  extent  that  an  Individual  res- 
eivoir-property  sustains  production  lev- 
els of  10  barrels  or  less  per  well  per  day 
for  a  period  of  12  consecutive  months 
liter  being  designated  a  property,  that 
reeervoir-property  would,  of  course, 
qualify  as  a  stripper  well  property. 
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IV.  Unitized  Properties 

In  order  to  resolve  certain  issues  that 
have  arisen  with  respect  to  the  price 
regulations  applicable  to  unitized  proper- 
ties, it  is  necessary  to  review  several  ac- 
tions that  have  been  taken  by  FEA  in 
this  regard. 

A.  ruling  1975-15 

On  August  31.  1975.  FEA  issued  "Rul- 
ing 1975-15"  (40  FR  40832,  September  4. 
1975)  addressed  to  those  cases  where, 
due  to  a  change  or  restructuring  since 
1972  of  the  right  to  produce  crude  oil. 
guidance  concerning  application  of  the 
definition  of  "property"  would  be  re- 
quired in  determining  BPCL's.  In  par- 
ticular. "Ruling  1975-15"  stated  that: 

•  •  •  where  a  unit  consists  of  several 
leases  that  were  unitized  In  1973,  the  prop- 
erty consists  of  the  unit,  and  the  BPCL  is 
the  total  1972  monthly  production  from  all 
the  several  leases  that  now  comprise  the  unit. 
(40  FR  at  40832.1 

In  response  to  comments  urging  re- 
consideration of  "Ruling  1975-15,"  PEA, 
on  February  1.  1976  (in  connection  with 
the  first  stage  rulemaking  to  implement 
the  pricing  policy  of  the  EPCA>  rescind- 
ed that  part  of  the  Ruling  which  required 
producers  of  unitized  properties  to  total 
all  the  BPCL's  of  the  participating  leases 
and  to  treat  the  unit  as  a  single  property 
as  of  the  date  of  unitization.  Instead, 
producers  of  unitized  properties  were 
permitted  to  continue  to  determine 
quantities  of  upper  tier  crude  oil  on  a 
lease-by -lease  basis  until  the  actual  im- 
plementation of  enhanced  recovery  oper- 
ations or  until  such  time  as  there  has 
been  "a  significant  alteration  in  produc- 
ing patterns,"  whichever  occurred  first. 
The  February  1  Notice  did  not  define  "a 
significant  alteration  in  producing  pat- 
terns" but  indicated  instead  that  a  Rul- 
ing would  follow,  to  set  forth  objective 
criteria  to  be  used  in  determining  when 
a  significant  alteration  of  producing  pat- 
terns has  occurred  on  a  unitized  prop- 
erty. (Those  objective  criteria  were  sub- 
sequently set  forth  in  the  August  20  No- 
tice.) With  respect  to  "enhanced  re- 
covery units"  required  to  establish  a  unit 
BPCL  on  or  after  February  1.  1976,  FEA 
adopted  in  the  February  1  Notice  a  new 
unitized  property  rule  (10  CFR  212.75 » 
which  provided  a  means  for  preserving 
under  the  unit  BPCL  the  benefits  of  the 
stripper  well  status  of  any  leases  in- 
cluded in  the  unit.  Section  212.75  was 
subsequently  amended,  effective  Septem- 
ber 1, 1976,  to  provide  a  rule  whereby  unit 
BPCL's  established  on  or  after  that  date 
are  permitted  to  reflect  upper  tier  crude 
oil  volumes  previously  produced  and  sold 
from  the  previously  separate  properties 
whirh  comprise  the  unit.  The  result  of 
these  actions  concerning  unitized  prop- 
erties can  be  summarized  as  follows :  I 

1.  All  unitized  properties  required  to 
establish  a  unit  BPCL  on  or  after  Sep- 
tember 1.  1976.  A  unit  base  production 
control  level  must,  in  general  be  estab- 
lished as  of  the  effective  date  of  unitiza- 
tion, and  the  producer  must  treat  the 
unit  as  a  single  property.  Section  212.75 


provides  an  exception  to  this  require- 
ment where  ( 1 »  the  producer  has  certi- 
fied to  FEA  '  its  intention  to  continue 
to  determine  volumes  of  upper,  lower 
and  stripper  well  crude  oil  separately 
for  all  properties  that  constitute  the 
unitized  property,  and  (2)  the  unitized 
property  has  not  sustained  a  significant 
alteration  in  producing  patterns.  A  sig- 
nificant alteration  in  producing  patterns 
is  defined  in  S  212.75  as  the  occurrence 
of  either  (a)  the  application  of  extrane- 
ous energy  sources  by  the  injection  of 
liquids  or  gases  into  the  reservoir,  or 
lb)  the  increase  in  production  allow- 
ables for  any  property  that  comprises 
the  unitized  property.  Once  a  significant 
alteration  in  producing  patterns  has  oc- 
curred, a  unitized  BPCL  must  be  estab- 
lished. 

Regardless  whether  established  as  of 
the  effective  date  of  unitization  or  as 
of  the  time  that  a  significant  alteration 
in  producing  patterns  occurs,  a  unit 
BPCL  established  on  or  after  Septem- 
ber 1,  1976  is  the  sum  of  (1)  the  total 
average  monthly  production  and  sale  of 
old  crude  oil  during  the  12-month  period 
immediately  preceding  the  establishment 
of  a  unit  BPCL,  from  all  the  properties 
that  constitute  the  unitized  property, 
plus  1 2 »  the  average  monthly  production 
and  sale  of  crude  oil  during  the  12-month 
period  immediately  preceding  the  es- 
tablishment of  a  unit  BPCL,  from  all 
stripper  well  properties — qualified  as 
such  prior  to  the  establishment  of  a  unit 
BPCL — that  constitute  the  unitized 
property. 

Orce  a  unit  BPCL  has  been  established, 
it  may  be  eligible  for  adjustment  under 
§  212.76.  In  determining  upper  tier  crude 
oil  volumes  each  month  following  the 
establishment  of  a  imit  BPCL.  the  pro- 
ducer measures  the  entire  current 
monthly  production  and  sale  of  crude 
oil  from  the  unit  and  compares  that  vol- 
ume against  the  imlt  BPCL.  Current 
monthly  production  and  sale  volumes  in 
excess  of  the  unit  BPCL  qualify  for  treat- 
ment each  month  as  new  crude  oil  pro- 
duced and  sold  from  the  unitized  prop- 
erty unless  there  is  a  cumulative  defi- 
ciency. 

Section  212.75  also  contains  provisions 
for  determining  volumes  of  imputed  new 
crude  oil  and  volumes  of  imputed  strip- 
per well  crude  oil  produced  and  sold  each 
month  for  a  unitized  property  for  which 
a  unit  BPCL  is  established  on  or  after 
September  1.  1976.  Volumes  of  imputed 
new  crude  oil  may  be  sold  each  month  at 
a  price  not  to  exceed  the  upper  tier  ceil- 
ing price;  volumes  of  imputed  stripper 
well  crude  oil  may  be  sold  each  month 
at  exempt  prices.  Imputed  new  crude 
oil  is  a  number  equal  to  the  average 
monthly  production  and  sale  of  new  (and 
released,  if  any)  crude  oil  during  the  12- 
month  period  immediately  preceding  the 
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'Such  certifications  should  be  mads  pur- 
suant to  10  CFR  205.90  and  filed  with  the 
Deputy  Assistant  Administrator  for  Com- 
pliance. FEA,  2000  M  Street,  N.W..  Washing- 
ton, DC    20461. 


establishment  of  a  unit  BPCL,  from  aU 
the  properties  that  comprise  the  unitized 
property.  Imputed  stopper  well  crude 
oil  is  a  number  equal  to  the  average 
monthly  producticm  and  sale  of  crude  oil 
during  the  12-month  period  immediately 
preceding  the  establishment  of  a  unit 
BPCL,  from  all  previously  qualified  strip- 
per well  properties  that  constitute  the 
imitized  property.  In  the  case  of  some 
stripper  weU  properties,  the  12-month 
period  immediately  preceding  the  estab- 
lishment of  a  unit  BPCL  may  include 
some  period  of  time  (up  to  eleven 
months)  during  which  the  stripper  well 
property  had  not  yet  qualified  as  such. 

2.  Enhanced  recovery  unitized  proper- 
ties required  to  establish  a  unit  BPCL  on 
or  after  February  1, 1976  and  before  Sep- 
tember 1,  1976.  Section  212.75,  adopted 
on  February  1,  1976,  is  applicable  only  to 
enhanced  recovery  unitized  properties 
which  established  a  imlt  BPCL  on  or 
after  February  1,  1976.  Section  212.75 (a> 
required  that  the  unitized  prcqserty  be 
treated  as  a  single  FEA  property  and  a 
unit  BPCL  established  "as  of  the  date  of 
implementation  of  enhanced  recovery 
operations  on  a  unit  or  as  of  the  date 
production  patterns  with  respect  to  indi- 
vidual leases  within  a  unit  are  substan- 
tially altered  (which  ever  date  occurs 
first)  •  •  *."  However,  §  212.75  did  not, 
until  September  1, 1976,  contain  a  defini- 
tion of  "significant  alteration  in  produc- 
ing patterns."  Accordingly,  for  any  en- 
banc^  recovery  imlt  formed  during  that 
time  the  intxlucer  was  permitted  to  con- 
tinue determinations  of  upper  and  lower 
tier  crude  oil  volumes  on  a  lease-by-lease 
basis  imtil  such  tkne  as  enhanced  recov- 
ery operations  had  begun.  After  sadh  an 
occurrence,  however,  the  imitized  prop- 
erty was  required  to  be  treated  as  a  sin- 
gle property  and  a  unit  BPCL  had  to  be 
established.  T^e  unit  BPCL  was  deter- 
mined to  be  the  sum  of  (1)  the  total 
average  production  and  sale  of  old  crude 
oil  during  the  12 -month  period  immedi- 
ately preceding  the  establishment  of  a 
imit  BPCL,  for  all  properties  that  con- 
stitute the  imitized  property,  plus  (2)  the 
average  monthly  production  and  sale  of 
crude  oil  during  the  12-montli  period  im- 
mediately preceding  ttie  establishment  of 
a  unit  BPCL,  from  all  prevlously-quali- 
fled  stripper  well  properties  that  consti- 
tute the  unit.  After  a  unit  BPCL  had  been 
established,  the  producer  wa«  required 
to  compare  the  total  production  and  sale 
of  crude  oil  from  the  unitized  property 
with  the  unit  BPCL  to  determine  current 
volimies  of  new  crude  oil.  Section  212.75 
as  in  effect  from  February  1,  1976  until 
August  3i;  1976.  contained  a  provision, 
similar  to  the  current  provisions  for  im- 
puted stripper  well  crude  oil,  whereby 
certain  iweviously-qualifled  volumes  of 
stripper  well  crude  oil  could  be  sold  from 
the  unit  each  month  as  upper  tier  crude 
oil.  It  did  not.  however,  include  a  provi- 
sicm  similar  to  the  current  provision  for 
imputed  new  crude  oil. 

With  respect  to  any  enhanced  recov- 
ery unitized  property  formed  during  the 
period  FelMniary  1,  1976  to  Septanber  1, 
1976,  for  which  a  unit  BPCL  was  not 
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estaMished,  the  current  definition  of 
"significant  alteration  in  producing  pat- 
terns," adopted  in  the  August  20  Notice 
and  effective  September  1.  1976  is  appli- 
cable effective  September  1. 1976.  AccOTd- 
ingly.  if  such  an  alteration  in  producing 
patterns  (as  that  term  is  now  defined  in 
§  212.75)  did  occur  prior  to  September  1, 
1976.  the  unitized  property  must  be 
treated  as  a  single  property  and  a  unit 
BPCL  must  be  establL«:hed  under  5  212.75 
as  of  September  1,  1976,  if  the  producer 
had  not  begun  to  treat  the  unit  as  a  sin- 
gle property  as  of  the  time  that  a  sig- 
nificant alteration  in  producing  p'lttems 
occurred.  If  such  an  alteration  in  pro- 
ducing patterns  has  not  occurred  as  of 
September  1.  1976.  but  does  occur  subse- 
quent to  September  1.  1976.  the  unitized 
proDerty  must  at  that  time  be  treats  as 
a  sinp-le  nroperty  and  a  unit  BPCL  must 
be  est'^blished.  and  the  nrovi'sions  of 
5  212.75  then  in  effect  shall  apply.  Of 
course,  once  a  unit  BPCL  has  been  estab- 
lished, it  may  be  eligible  for  adjustment 
under  5  212.76. 

3.  All  unitized  properties  required  to 
establish  a  unit  BPCL  prior  to  Febru- 
ary 1,  1976  and  unitized  properties  re- 
quired to  establish  a  unit  BPCL  prior 
to  September  1,  1976.  Determinations  of 
new,  released  and  stripper  well  crude  oil 
for  units  formed  prior  to  the  date  on 
which  unit  BPCL  regulations  were 
adopted  (February  1.  1976  for  enhanced 
recovery  units  and  Sept«nber  1.  1976  for 
all  units)  are  subject  to  the  provisions  of 
"PEA  Ruling  1975-15"  as  modified  on 
February  1.  1976.  Accordingly,  all  such 
units  formed  during  or  after  1972  were 
required  to  calculate  a  BPCL  by  aggre- 
gating the  BPCL's  of  all  the  participat- 
ing prcQierties  at  such  time  as  significant 
chsuiges  in  the  unit's  producing  patterns 
occurred  (and  with  respect  to  enhanced 
recovery  unitized  properties  beginning 
February  1,  1976.  as  of  the  date  of  im- 
plementation of  enhanced  recover^'  oper- 
ations) .  To  the  extent  that  a  unit  BPCL 
was  required  to  be  established  prior  to 
the  effective  date  of  any  applicable  unit 
BPCL  regulation,  the  aggregation  of 
BPCL's  pursuant  to  "Ruling  1975-15"  did 
not  arfford  any  means  to  refiect  the  prior 
stripper  well  lease  status  or  production 
and  sale  of  volumes  of  new  or  released 
crude  oil  of  the  previously  separate  prop- 
erties which  comorise  the  unit.  Although 
a  regulatory  definiticHi  of  "significant 
alteration  in  producing  patterns"  was  not 
provided  until  September  1,  1976.  that 
definition  will  be  considered  as  guidance 
in  audits  and  compliance  cases  in  deter- 
mining whether  a  significant  alteration 
has  occurred  with  respect  to  such  units. 
FEA  will,  however,  on  a  case-by-case 
basis,  permit  unit  operators  to  justify 
ttie  estabhshment  of  the  date  of  signifi- 
cant alteration  in  producing  patterns  in 
such  units  on  reasonable  bases  other 
than  those  specified  by  the  present  defi- 
nition. If  no  such  alteration  has  occurred 
as  of  September  1,  1976,  determinations 
of  upper  tier  and  stripper  well  crude  oil 
volumes  may  continue  to  be  made  on  a 
lease-by-lease  basis  until  such  time  as  a 
significant    alteration    does    occur,    at 
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which  time  the  imitized  property  must 
be  treated  as  a  single  property  and  a  unit 
BPCL  must  be  established.  As  of  the 
time  that  a  unit  BPCL  is  established,  the 
provisions  of  §  212.75  then  In  effect  are 
applicable,  and  the  unitized  property 
may  be  eligible  for  a  BPCL  adjustment 
pursuant  to  §  212.76. 

B.  unitization  or  two  or  more  previ- 
ously-qualified stripper  well  prop- 
erties 

Effective  February  1,  1976  (with  re- 
spect to  enhanced  recovery  units  for 
which  a  unit  BPCL  Is  established  after 
that  time)  and  effective  September  1, 
1976  (with  respect  to  any  unitized  prop- 
erty for  which  a  unit  BPCL  is  established 
after  that  time) .  S  212.75  provides  a 
mechanism  to  ensure  that  producers  of 
crude  oil  from  previously-quahfled  strip- 
per well  properties  will  not  be  deterred 
for  economic  reasons  from  entering  the 
unit.  This  mechanism  provides  generally 
that  an  amount  equal  to  current  volumes 
of  crude  oil  produced  from  participating 
stripper  well  properties  may  continue  to 
be  sold  from  the  unit  as  stripper  well 
crude  oil  after  the  establishment  of  a 
unit  BPCL.  (A  similar  rule,  effective 
September  1,  1976,  is  designed  to  encour- 
age producers  of  new  crude  oil  to  par- 
ticipate in  the  unitization.) 

FEA  has  determined  that  this  mecha- 
nism is  the  most  effective  method  to 
remove  the  disincentive  to  unitization  by 
producers  of  stripper  well  crude  oil.  The 
unit  BPCL  regulations  do  not,  however, 
permit  the  unitized  property  to  qualify  as 
a  stripper  well  property  until  the  unitized 
property  itself  has  sustained  an  average 
daily  production  of  10  barrels  or  less  per 
well  for  12  consecutive  months  following 
the  establishment  of  a  unitized  BPCL. 
There  are  basically  two  reasons  for  this 
pohcy. 

First,  as  noted  above.  FEA  believes  that 
the  ccKicept  of  "imputed  stripper  well 
crude  oil"  Ls  adequate  to  ensure  the  par- 
ticipation in  a  unitized  project  and  con- 
tinued production  of  crude  oil  from  pre- 
viously-qualified stripper  well  proper- 
ties. 

Second,  to  permit  a  unit  to  qualify  as 
a  stripper  well  prc^)erty  on  the  basis  of 
the  production  characteristics  of  Its  par- 
ticipating properties  would  likely  encour- 
age the  selective  unitization  of  marginal 
and  non-marginal  properties  merely  to 
obtfeln  exempt  stripper  well  property 
status  for  other  than  truly  marginal 
properties.  Such  a  result  would  obviously 
not  comport  with  the  congressicxial  pol- 
icy behind  the  exemption  contained  in 
the  Energy  Conservation  and  Production 
Act  (ECPA.  Pub.  L.  94-385) . 

The  only  apprc^n-iate  exception  to  this 
policy  would  appear  to  be  for  a  unitized 
property  in  which  all  participating  prop- 
erties have  previously  qusdified  as  strip- 
per well  properties.  In  such  case,  under 
a  proposal  set  forth  in  a  cc«itemporane- 
ous  Notice  of  Proposed  Rulemaking,  the 
unitized  property  would  be  treated  as  a 
stripper  well  prt^jerty  as  of  the  effective 
date  of  unitization. 
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V-  APPLICABILnY  OF  THE  STMPPIH  WtLt 

Property  Rule  to  Condensate  Pro- 
duced From  Gas  Wells 

Since  January  1,  1975.  a  producer  may 
not  include  gas  wells  in  the  calculation 
of  a  property's  per- well  average  dally 
production  to  determine  whether  the 
property  qualifies  as  a  stripper  well  prop- 
erty. <40  FR  40818,  September  4,  1975.) 
In  order  to  resolve  the  uncertainty  that 
had  arisen  due  to  diverse  state  criteria  for 
classifying  producing  wells  as  either  gas 
wells  or  oil  wells,  FEA  undertook  in  the 
August  20  Notice  to  provide  a  functional 
test  whereby  producers  might  be  able  to 
determine  whether  a  particular  well  may 
be  considered  an  "oil  well"  for  purposes 
<rf  the  stripper  well  property  rule,  regard- 
less whether  the  particular  well  has  been 
classified  as  a  gas  well  for  other  purposes 
by  the  state  regulatory  authority. 

FEA  preliminarily  concluded  in  the 
April  13  Notice  that  the- inclusion  of  a 
well  for  purposes  of  determining  stripper 
well  property  qualification  is  only  pro- 
Wbited  to  the  extent  that  the  well  pro- 
vides only  non-associated  production  of 
natural  gas  and  condensates,  and  that  if 
a  well  produces  some  crude  oil.  the  well 
would  qualify  as  an  oil  well  for  purposes 
(k  the  stripper  well  property  rule.  After 
sellciting  comments  on  this  distinction. 
PEA  concluded  in  "FEA  Ruling  1977-1" 
tliat: 

If  a  well  produces  from  an  associated  res- 
ervoir (l.e..  a  reservoir  In  which  gas  occurs 
in  association  with  crude  oU).  that  well  may 
be  Included  to  determine  if  the  property  is 
a  stripper  well  property  only  If  crude  oil  Is 
produced  from  that  well.  If  only  condensate 
Ls  produced,  in  association  with  the  gas,  the 
well  may  not  be  Included  to  determine  If 
the  property  Is  a  stripper  well  property.  On 
the  other  hand.  If  a  well  Is  producing  non- 
as-snclated  gas  (I.e.,  free  gas  not  In  contact 
With  rrude  oil  In  the  reservoir) ,  or  only 
natural  gas  (even  If  from  an  associated  gas 
reservoir! ,  that  well  may  not  be  included  as 
a  producing  well  because  It  does  not  produce 
crude  oil. 

PEA  has  continued  to  receive  inquiries, 
however,  concerning  the  crude  oil  con- 
densate distinction,  which  suggest  that 
there  is  an  inconsistency  between  the 
distinction  drawn  in  "Ruling  1977-1" 
and  the  definition  of  "crude  oil"  in  10 
CFR  212.31,  which  includes  condensate: 

■'Crude  oil"  means  a  mixture  of  hydro- 
carbons that  existed  in  liquid  phase  In  under- 
yound  reservoirs  and  remains  liquid  at 
•Hmospherlc  pressure  after  passing  through 
surface  separating  faculties.  "Crude  oil"  in- 
cludes conderuate  recovered  in  associated 
and  non-associated  production  by  mechanical 
aeparatoTs,  tchether  located  on  the  lease,  at 
central  field  facilitien.  or  at  the  inlet  side  of 
a  gas  processing  plant.  (Emphasis  added  > 

The  definition  of  "crude  oil"  in  5  212.31 
includes  condensate  in  recognition  of  the 
treatment  of  condensate  as  crude  oil  by 
producers  on  a  historical  pricing  basis. 
<See  40  FR  40818.  September  4,  1975.) 
However,  FEA  recognizes  that  some  gas 
wells  produce  condensate,  which  under 
the  S  212.31  definition  Is  treated  as 
"crude  oil"  for  purposes  of  Subpart  D. 
but  which  does  not  constitute  crude  oil 
for  purposes  of  the  crude  oil/condensate 
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distinction  which  is  used  to  differentiate 
oil  wells  from  gas  wells  for  purposes  of 
stripper  well  property  qualification. 

Thus,  a  distinction  between  crude  oil 
and  condensate  is  necessary  for  purposes 
of  determining  whether  the  particular 
well  from  which  the  condensate  is  pro- 
duced may  be  counted  in  determining  the 
property's  per-well  average  daily  produc- 
tion for  purposes  of  the  stripper  well 
property  rule.  For  all  other  purposes, 
condensate,  whether  recovered  in  asso- 
ciated or  non-associated  production,  ia 
treated  as  crude  oil  imder  Subpart  D  in 
determining  a  first  sale  price. 

FEA  understands  that  associated  pro- 
duction occurs  if  hydrocarbons  in  both 
liquid  and  gaseous  states  exist  together 
in  one  reservoir.  Thus,  a  reservoir  in 
which  gas  occurs  in  solution  with  crude 
oil  would  produce  crude  oil  and  gas  in 
"lassociated"  production.  An  oil  reservoir 
halving  a  gas  cap  normally  produces 
crude  oil  and  gas  in  associated  produc- 
tion but  could  (in  theory  though  not 
ordinarily  in  practice)  produce  crude  oil 
and  gas  in  either  associated  or  nonasso- 
ciatcd  production  depending  on  the 
manner  in  which  the  well  has  been  com- 
pleted in  the  reservoir.  Non-associated 
production  is  understood  to  occur  when 
both  liquid  and  gaseous  hydrocarbons 
are  jointly  produced  from  a  reservoir  in 
which  they  exist  in  the  reservoir  only  in 
a  gaseous  state. 

The  further  tests  described  below  are 
not  fully  definitive,  but  should  in  most 
circumstances  provide  an  adequate  basis 
for  distinguishing  "associated"  from 
"non-associated"  production  for  pur- 
poses of  determining  if  the  particular 
well  may  be  included  in  determining  a 
property's  per-well  average  daily  produc- 
tion. Generally,  each  of  the  followinj 
tests  should  indicate  whether  the  con- 
densate is  recovered  in  "associated  pro- 
duction." 

A.  Phase  test.  FEA  does  not  expect  that 
a  phase  test  will  actually  be  conducted 
for  each  well,  or  reservoir,  and  none  is  re- 
quired. However,  if  such  tests  have  been 
conducted  or  if  phase  behavior  is  infer- 
able from  other  relevant  well  or  reser- 
voir data,  a  valid  determination  can 
probably  be  made.  If  as  the  hydrocarbon 
stream  rises  from  the  reservoir  to  the 
surface  a  bubble  point  occurs,  (that  is. 
the  entrained  dissolved  gas  separates 
from  the  liquid  into  bubbles),  the  joint 
production  of  oil  and  gas  is  said  to  be 
"associated."  If,  under  production  condi- 
tions of  pressure  reduction  at  reservoir 
temperature  the  Tiydrocarbon  stream  ex- 
hibits a  dewpoint.  the  joint  production 
of  fluid  and  gas  is  said  to  be  "non-asso- 
ciated." 

B.  Production  method  test.  If  the  hy- 
drocarbon stream  is  raised  to  the  surfaqe 
by  pumping,  the  joint  production  of 
liquid  and  gas  is  almost  surely  "associ- 
ated." If  the  stream  rises  to  the  surface 
by  its  own  underground  pressure,  the 
joint  production  is  more  likely  "non- 
associated"  than  "associated."  This  de- 
lineation is  particularly  true  for  old  wells 
and  reservoirs,  which  generally  corre- 
spond to  marginal  situations. 


C.  Gravity  test.  If  the  production  at 
the  surface  is  a  single  liquid  stream  hav- 
ing a  gravity  of  45°  API  or  lighter,  that 
stream  would  be  generally  deemed  pure 
condensate  (although  FEA  recognizes 
that  there  are  a  few  crude  oils  in  the 
50°  to  60°  range  I,  and  the  production 
would  be  deemed  to  be  "non-associated." 
If  pr(xiuction  at  the  surface  consists  of 
two  streams,  one  having  a  gravity 
heavier  than  45°  API  (crude  oil)  and 
the  other  45''  API  or  lighter  (conden- 
sate) ,  that  joint  production  would  indi- 
cate "associated"  production. 

David  G.  Wilson. 
Acting  General  Counsel, 
Federal  Energy  Administration. 

January  19, 1977. 

[FR  Doc.77-2288  FUed  1-19-77:2:48  pm] 


PART  210 — GENERAL  ALLOCATION  AND 
PRICE  RULES 

PART  211— MANDATORY   PETROLEUM 
ALLOCATION   REGULATIONS 

Exemption  of  Motor  Gasoline  from  Man- 
datory Petroleum  Allocation  Regulations 

Introduction 

On  November  19,  1976,  the  Federal 
Eiiergy  Administration  ("FEA")  issued 
a  notice  of  proposed  rulemaking  and 
public  hearing  (41  PR  51832,  Novem- 
ber 24,  1976)  to  amend  10  CFR  Parts 
210,  211  and  212  to  exempt  motor  gaso- 
line (as  defined  in  10  CFR  211.51  and 
212.31  of  the  Mandatory  Petroleum  Al- 
location and  Price  Regulations)  and  to 
establish  a  special  motor  gasoline  set- 
aside  for  the  transitional  period  follow- 
ing decontrol.  The  proposal  was  based  on 
tentative  conclusions  set  forth  in  a  docu- 
ment dated  November  16.  1976,  entitled 
"Preliminary  Findings  and  Views  Con- 
cerning the  Exemption  of  Motor  Gtisoline 
from  the  Mandatory  Petroleum  Alloca- 
tion and  Price  Regulations"  ("Prelimi- 
nary Findings") . 

Concurrent  with  the  issuance  of  this 
amendment  exempting  motor  gasoline 
from  the  Mandatory  Petroleum  Alloca- 
tion Regulations,  a  separate  amendment 
is  being  issued  to  exempt  motor  gasoline 
from  the  Mandatory  Petroleum  Price 
Regulations.  Both  amendments  are  being 
submitted  for  Congressional  review,  as 
Energy  Actions  Nos.  8  and  9,  respectively, 
pursuant  to  section  551  of  the  Energy 
Policy  and  Conservation  Act,  Pub.  L.  94- 
163  ( "EPCA"),  and  In  accordance  with 
section  102  of  the  EInergy  Conservation 
and  Production  Act.  Pub.  L.  94-385 
("EPCA").  which  in  effect  requires  that 
FEA  submit  separate  energy  actions  to 
the  Congress  when  proposing  the  exemp- 
tion of  a  refined  petroleum  product  from 
both  price  and  allocation  regulations,  but 
does  not  prohibit  concurrent  submissions 
of  such  separate  energy  actions. 

Written  comments  on  the  exemption 
proposal  and  on  the  Preliminary  Find- 
ings were  invited  through  December  15. 
1976  and  public  hearings  were  held  on 
December  14  and  15,  1976  in  Washing- 
ton, DC;   Atlanta.  Georgia:   Chicago, 
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Illinois;  Dallas,  Texas;  Denver,  Colo- 
rado; New  York,  N.Y.;  and  San  Fran- 
cisco, California.  As  of  December  31, 
1976,  307  parties  had  submitted  oral  and 
written  cwnments  in  response  to  the 
proposed  exemption.  Those  offering 
comments  included  major  integrated 
refining  companies,  large  and  small  in- 
d^endent  refining  companies,  brsuided 
and  nonbranded  wholesale  gasoline 
distributors,  retail  sales  outlets,  trade 
associations,  consumer  groups  and  gov- 
ernmental representatives. 

A  substantial  majority  of  those  com- 
menting agreed  with  PEA  that  motor 
gasoline  should  be  exempted  from  PEA's 
allocation  and  price  regulations.  This 
support  was  based  generally  upon  agree- 
ment with  FEA's  conclusions  sis  to  supply 
and    demand    projections,    competition, 
and  other  findings  and  views  set  forth  in 
the  Preiiminsiry  Findings.  In  particular, 
there  was  wldespretid  agreement   that 
competition    has    been    keeping    retail 
gasoline    prices    below    the    maximum 
prices    allowed    under   the   Mandatory 
Petroleum  Price  Regulations.  Most  mar- 
keters commenting  also  favored  the  es- 
tablishment of  a  mechanism  to  assure 
them   a   source   of   suM)ly   during   the 
transition    following    the    exemptions. 
Certain    comments    at    the    December 
hearings    noted    that    the   Preliminary 
Findings,  issued  contemporaneously  with 
the  exemption  proposal,  were  not  con- 
sistent with   data  from   the  economic 
forecasting  firm.  Data  Resources,  Inc. 
("DRI"),  whose  macroeconomic  model 
drives  FEA's  short-term  petrolevun  de- 
mand model.  DRI  released  revised  eco- 
nomic forecasts,  on  which  these  com- 
ments were  based,  after  the  analysis  for 
the  Preliminary  Findings  was  completed. 
Information  derived  from  the  most  re- 
cent DRI  "Cyclelong"  forecast  has,  how- 
ever, now  been  incorporated  into  FEA's 
current  findings  and  views.  After  care- 
fully considering  all  the  comments  and 
making  the  appropriate  revisions  to  the 
data  supporting  its  proposed  findings, 
PEA  has  concluded  that  Its  Initial  view 
that  motor  gasoline  should  be  exempted 
fnxn  regulations  is  correct 

No  information  or  data  were  presented 
in  this  proceeding  which  significantly  al- 
ter FEA's  Preliminary  Findings  and 
Views.  FEIA  does  not  anticipate  that  sup- 
ply shortages  will  occur  or  that  motor 
gasoline  prices  will  rise  to  higher  levels 
than  if  controls  were  continued.  In  any 
event,  FEA  has  standby  authority  under 
section  12(f)  of  the  Emergency  Petro- 
leum Allocation  Act  of  1973  (EPAA)  to 
reimpose  controls  (on  a  temporary  or 
permanent  basis)  if  necessary  to  attain 
the  objectives  set  forth  in  section  4(b)  ( 1 ) 
of  the  EPAA.  Therefore,  FEA  hereby 
adopts  the  proposed  amendments  ex- 
emp>tlng  motor  gasoline  from  the  Man- 
datory Petroleinn  Allocation  Regula- 
tions. 

In  the  exemption  proposal.  PEA  re- 
quested comments  on  the  appropriate 
lead  time  which  should  be  provided  be- 
fore the  decontrol  amendment  would  be- 
come effective  so  as  to  assure  a  smooth 


transition  to  a  decontrolled  market.  FEIA 
proposed  an  effective  date  of  the  first  day 
of  the  mcaith  following  the  first  full 
month  siibsequent  to  the  expiration  of 
the  Congressional  review  period.  The 
fifteen  day  review  period  under  section 
551  of  the  EPCA  will  expire  shortly  after 
February  1,  1977.  Upon  consideration  of 
the  c(xnments  received  on  this  issue,  FEA 
has  concluded  that  it  would  be  apiMro- 
priate  to  provide  for  an  effective  date  of 
March  1,  given  that  firms  will  have  more 
than  a  month's  notice  of  FEA's  exemp- 
tion proposals.  Therefore,  unless  disap- 
proved by  either  House  of  Congress  un- 
der section  551  of  the  EPCA,  this  exemp- 
tion will  be  effective  March  1,  1977. 

Findings  and  Vrews 

In  addition  to  this  amendment  ex- 
empting motor  gasoline  from  the  Man- 
datory Petroleum  Allocation  Regiilations 
and  the  concurrent  amendment  exempt- 
ing motor  gasoline  from  the  Mandatory 
Petroleum  Price  Regulations,  FEA  has 
prepared  its  findings  and  views  support- 
ing these  amendments  as  required  by 
section  12  of  the  EPAA,  based  upon  its 
consideration  of  the  comments  of  those 
persons  who  participated  in  the  rule- 
making and  other  information  available 
to  FEA.  These  findings  and  views  are  set 
forth  in  a  single  document  dated  Janu- 
ary 14,  1977  and  entitled  "Pmdings  and 
Views  Concerning  the  Exemption  of 
Motor  Gasoline  from  the  Mandatory 
Petroleum  Allocation  and  Price  Regula- 
tions" (the  "Findings  and  Views") .  The 
findings  and  views  set  forth  therein  may 
be  summarized,  in  part,  Eis  follows: 

( 1 )  Motor  gasoline  is  no  longer  in  short 
supply;  anticipated  supplies  of  motor 
gasoline  will  be  sufficient  to  meet  the 
demand  over  the  near  term. 

(2)  Exemption  of  motor  gasoline  from 
the  Mandatory  Petroleum  Allocation  and 
Price  Regulations  will  not  have  an  ad- 
verse impact  on  the  supply  of  any  other, 
refined  product.  With  projected  expan- 
sions, domestic  refining  capacity  is  pro- 
jected' to  be  more  than  adequate  to  meet 
demand. 

(3)  Competition  and  market  forces  are 
adequate  to  protect  consumers  following 
exemption  of  motor  gasoline  from  regu- 
lation. 

(4)  Exemption  of  motor  gasoline  from 
regulation  will  not  result  in  inequitable 
prices  for  any  class  of  end-user.  PEA 
does  not  expect  that  exemption  of  motor 
gasoltae  from  price  controls  would  lead 
to  any  price  increases  over  and  above 
those  that  would  be  experienced  xmder 
continued  regulation. 

Adequate  re&nery  capacity  to  meet  all  re- 
fined product  requirements  should  guaran- 
tee continued  competition  In  the  refining 
segment  of  the  indxistry.  The  large  number- 
ot  independent  and  small  refiners  now  com- 
peting successfully  In  the  mot<v  gasoline 
market  Indicates  that  sufficient  competition 
exists  to  protect  consiunera. 

(5)  Exemption  of  motor  gasoline  from 
the  price  and  allocation  regulations  is 
consistent  with  the  attainment  of  the 


objectives  set  forth  in  section  4(b>  <  1  >  of 
the  EPAA. 

Since  an  adequate  supply  is  anticipated, 
continued  allocation  and  pricing  controls 
over  motor  gasoline  are  not  necessary  to 
protect  the  public  health,  safety  and  wel- 
fare, and  the  national  defense  (section  4(b) 
(1)  (A) ) ;  the  maintenance  of  all  public  serv- 
ices (section  4(b)(1)(B));  the  mantenance 
of  agricultural  operations  (section  4(b)  (U 
(C) ) ;  or  the  maintenance  of  exploration  for 
and  production  or  extraction  of  fxiels  and 
minerals    (section  4(b)(1)(G)). 

Adequate  supply  and  the  positive  effects 
of  competition  should  insure  that  the  ex- 
emption 13  consls1«nt  with:  The  eqxiitable 
distribution  of  crude  oil,  residual  fuel  oil 
and  refined  petroleum  products  at  equitable 
prices  (section  4(b)  (1)  (F) );  preservation  of 
an  economlcallv  sound  and  competitive  pe- 
troleum industry  (section  (4)  (b)  (1)  (D) ) : 
economic  efficiency  (section  4(b)(1)(H)): 
and  minimization  of  economic  distortions, 
inflexibility,  and  Interference  with  marlcet 
mechanisms   (section  4(b)(1)  (I)). 

The  exemption  should  have  no  adverse  ef- 
fect on  the  allocation  of  suitable  t>pes  of 
crude  oU  to  U.S.  refineries  (section  4(b) 
(1)(E)). 

The  Findings  and  Views  also  state 
FEA's  views  concerning  the  potential  eco- 
nomic impacts  of  exempting  motor  gaso- 
line from  the  Mandatory  Petroleum  Allo- 
cation and  Price  Regulations.  Because  no 
suF>ply,  demand  or  price  impacts  are  an- 
ticipated  as  a  result  of  the  exemption,  it 
is  not  expected  that  there  will  be  any  sig- 
nificant state  or  regional  impacts  result- 
ing from  the  proposed  exemption.  In  par- 
ticulsw,  no  undue  adverse  Impact  is  ex- 
pected on  any  governmental  units.  In 
addition.  FEA  anticipates  no  adverse  eco- 
nomic Impacts  on  the  availability  of  con- 
sumer goods  or  services,  the  Gross  Na- 
tional Product,  small  business  or  the  sup- 
ply and  availability  of  energy  resources  as 
fuel  or  feedstock  for  industry.  FEA  ex- 
pects that  the  exemption  will  not  ad- 
versely affect  the  competitive  viablity  of 
independent  refiners  and  marketers.  The 
exemption  is  likewise  expected  not  to 
cause  an  adverse  effect  on  employment  or 
consumer  prices.  FEA's  assessment  of  the 
effects  of  the  exemption  on  the  rate  of 
unemployment  in  the  U.S..  on  the  Con- 
sumer Price  Index  and  on  the  implicit 
price  deflator  for  the  Gross  National 
Product  are  set  forth  in  detail  to  the 
Findings  and  Views. 

Speciai.  Rule  No.  4 

WhUe  FEA  did  not  and  does  not  expect 
supply  dislocations  to  occur  as  a  result 
erf  motor  gasoline  decontrol.  Special  Rule 
No.  4,  as  proposed  in  the  November  19 
notice,  was  designed  as  a  safeguard 
against  the  same  type  trf  potential  sup- 
ply dislocations  which  prompted  the 
adoption  of  Special  Rule  No.  3,  following 
the  exemption  of  middle  distillates.  In  the 
pit^rasal,  FEA  sought  to  insure  that  no 
marketer  ot  gasoline  would  lose  its  sup- 
ply source  without  adequate  time  to  ar- 
range for  a  new  suiH>lier  dmrlng  the  tran- 
sitional period  following  the  removal  of 
controls.  As  proposed,  Speclal  Rule  No. 
4  permitted  marketers  who  have  made 
diligent  unsuccessful  eff<»ta  to  obtain 
supplies  of  motor  gasoline  to  be  assigned 
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as  much  as  their  previously  authorized 
base  period  use  from  the  special  set-aside. 
These  assignments  could  have  been  made 
for  periods  of  up  to  three  months  If  re- 
quired to  permit  the  marketers  to  make 
their  own  supply  arrangements  or  for 
longer  If  required  to  preclude  hardships 
to  consumers.  The  proposal  also  allowed 
assignments  to  be  made  directly  to  con- 
sumers under  the  same  hardship  cri- 
teria that  currently  exist  for  motor  gaso- 
line in  the  state  set-aside  program.  As 
proposed,  the  set-aside  for  each  prime 
supplier  constituted  three  percent  of  the 
es?timated  portion  of  its  total  supply  of 
motor  gasoline  for  the  particular  month 
to  be  sold  into  the  distribution  system  of 
a  state  for  consumption  therein.  FEA 
also  proposed  that  the  motor  gasoline 
special  set-aside  be  administered  by  State 
OCBces,  which  currently  are  authorized  to 
administer  both  the  state  set-aside  for 
motor  gasoline  and  the  special  set-aside 
for  middle  distillates. 

As  a  result  of  evaluating  marketers' 
comments.  FEA  has  concluded  that  the 
proposed  Special  Rule  No.  4  may  not  be 
a  fully  adequate  safeguard  to  assure  con- 
tinued  supply.    As   adopted,    therefore. 
Special  Rule  No.  4  provides  greater  pro- 
tection for  Independent  marketers  than 
the  initial  proposal.  Special  Rule  No.  4 
now  contains  a  double  type  of  supply 
guarantee  for  all  wholesale  purchasers. 
Under  the  transition  assignment  pro- 
gram,    to    terminate     motor     gasoline 
supplier/wholesale    purchaser    relation- 
ships prior  to  March   1,  1978.  all  sup- 
pliers will  be  required  to  provide  at  least 
90  days  notice  to  any  wholesale  pur- 
chaser (commencing  no  earlier  than  the 
effective  date  of  this  amendment)  before 
terminating  the  supply  relationship  with 
tbat  purchaser.  Any  such   termination 
may  be  effective  only  at  the  end  of  a 
period  corresponding  to  a  base  period 
coinciding  with  or  following  the  end  of 
the  ninety  day  notice  period.  If  the  pur- 
chaser Is  imable,  after  a  diligent  effort, 
to  obtain  a  supply  of  motor  gasoline 
equal  to  its  base  period  use,  it  may  apply 
at  least  thirty  days  prior  to  the  date  on 
which  the  termination  is  to  become  effec- 
tive to  the  PEA  Regional  Office  for  the 
reislon  where  it  is  located,  to  continue  its 
supplier/purchaser  relationship  with  its 
base  period  supplier  for  three  additional 
months.  The  wholesale  purchaser  may 
z«app^  to  the  FEA  Regional  Office  for 
two  additional  continuation  orders  for 
three  month  periods  if  It  remabu  im- 
able to  find  alternative  sources  of  supply. 
▲  purchaser  which  chooses  not  to  receive 
product  from  Its  base  period  supplier 
during  any  three  month  period,  however, 
wUl  be  assumed  to  have  an  alternative 
source  of  supply  and  not  be  eligible  to 
apply  for  a  further  transition  assignment 
as  to  the  volume  of  product  not  lifted, 
vnless  such  failure  to  lift  is  due  to  fac- 
tors beyond  the  control  of  the  purchaser 
and  FEA  determines  that  the  purchaser's 
inability  to  obtain  that  volume  would  im- 
pose an  undue  hardship  on  that  pur- 
chaser. The  notifV»tion  and  transition 
assignment  period  will  provide  a  maxi- 
mum of  four  three  month  periods  of  as- 
sured supply.  In  any  event,  no  assign- 
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ment  under  Special  Rule  No.  4  will  ex- 
tend beyond  one  year  from  March  1, 
1977,  the  announced  effective  date  of  this 
exemption. 

Special  Rule  No.  4  also  provides  that 
if  FEA  fails  to  act  on  an  application  for 
continuation  of  a  supplier  purchaser 
relationship  that  was  filed  in  a  timely 
fashion,  that  is,  at  least  thirty  days 
prior  to  the  date  on  which  a  termination 
fcJlowing  ninety  days'  notice  was  to  take 
effect  or  a  prior  continuation  order  was 
to  expire,  the  supplier/purchaser  rela- 
tionship will  not  end  but  will  automat- 
ically continue  for  an  additional  month 
pending  FEA  action  on  the  application. 
Moreover,  if  a  late-filed  application  has 
not  been  acted  on  by  FEA  on  the  ter- 
mination date,  Special  Rule  No.  4  au- 
thorizes FEA  to  issue  a  temporary  con- 
tinuation order  for  one  month  pending 
final  action  on  the  application  if  the 
applicant  shows  good  cause  for  the  late 
fihng. 

Inasmuch  as  prices  will  no  longer  be 
subject  to  controls  during  this  period  if 
the  exemption  with  regard  to  price  is 
not  disapproved.  Special  Rule  No.  4  also 
prevents  circumvention  of  the  transition 
assignment  procedures  set  forth  above 
by  requiring  that  prices  charged  to 
wholesale  purchasers,  including  market- 
ers, receiving  product  under  Special 
Riile  No.  4  shall  be  nondiscriminatory. 
Suppliers  must  make  gasoline  available 
to  purchasers  which  are  assigned  to  them 
pursuant  to  Special  Rule  No.  4  on  the 
same  terms  and  conditions  under  which 
they  make  gasoline  available  to  other 
similarly  situated  purchasers.  In  other 
words,  suppliers  may  not  discriminate 
against  purchasers  solely  because  they 
are  assigned  purchasers.  The  same  defi- 
nition of  "discrimination"  applies  for 
purposes  of  the  Special  Rule  as  currently 
is  used  in  §  210.62(b). 

Special  Rule  No.  4  further  provides  the 
additional  protection  of  a  continuing,  but 
gradiially  diminishing,  operation  of  the 
state  set-aside  for  motor  gasoline  for 
nine  months  following  decontrol,  which 
would  be  available  to  resellers,  as  well  as 
end-users  which  can  demonstrate  hard- 
ship or  emergency  requirements.  The  de- 
creasing volumes  availahle  in  the  set- 
aside  are  based  on  FEA's  view  that,  as  the 
txansition  to  a  normally  functioning  de- 
controlled market  continues,  a  decreas- 
ing number  of  end-users  and  wholesale 
purchasers,  including  marketers,  have 
the  potential  of  being  faced  with  hard- 
ship and  emergency  requirements.  For 
the  first  three  months  following  decon- 
trol, the  set-aside  for  each  prime  supplier 
would  constitute  three  percent  of  the 
estimated  portion  of  its  total'  supply  of 
motor  gasoline  for  each  particular  month 
to  be  sold  into  the  distribution  system 
ef  a  state  for  consimiption  therein.  PoJ 
the  next  succeeding  three  months  the 
set-aside  would  constitute  two  percent 
and,  for  the  following  three  months,  one 
percent,  after  which  time  it  will  ter- 
minate. Aside  from  modifying  the  state 
set-aside  percoitage  and  making  it 
available  to  resellers  (e.g.,  independent 
retail  marketers)  as  well  as  end-users,  all 
other  current  procedures  governing  use 


of  the  state  set -aside  would  remain  in 
effect. 

FEA  intends  to  issue  guidelines  pur- 
suant to  Special  Rule  No.  4  to  provide 
both  FEA  and  the  public  greater  guid- 
ance on  the  operation  of  the  provisions 
of  the  Rule.  These  guidelines  would  ex- 
plain in  greater  detail  such  matters  as 
what  efforts  PEA  would  deem  to  consti- 
tute a  "diligent  imsuccessful  effort  to  lo- 
cate an  alternate  source  of  supply"  and 
how  the  non-discrimination  require- 
ments would  apply  in  particular  situa- 
tions. 

Section  12(f)  of  the  EPAA  provides 
that  following  the  exemption  of  any 
product  from  regulation,  F^A  shall  have 
the  authority  at  any  time  to  reimpose 
allocation  controls  if  necessary  to  at- 
tain the  objections  of  the  EPAA.  For  this 
reason,  PEA  is  adopting  amendments 
which  exempt  motor  gasoline  from  the 
general  allocation  regulations  but  which 
do  not  delete  those  regulations  from  the 
Code  of  Federal  Regulations.  They  are 
in  effect  converted  to  standby  status,  so 
that,  in  the  event  of  shortages  or  other 
occurrences  which  might  require  reim- 
position  of  controls,  they  may,  with  ap- 
propriate modifications,  be  quickly  put 
into  effect. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159.  as  amended.  Pub.  L.  93- 
511,  Pub.  L.  94-89,  Pub.  L.  94-133,  Pub.  L.  94- 
163,  and  Pub.  L.  94-385;  Federal  Energy  Ad- 
ministration Act  of  1974,  Pub.  L.  93-275,  as 
ajnended,  Pub.  L.  94-386;  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended. 
Pub.  L.  94-385;  E.O.  11790,  39  KR  23185;  E.O. 
11933,41  PR  36641) 

In  consideration  of  the  foregoing,  Parts 
210  and  211  of  Chapter  n.  Title  10  of  the 
Code  of  Federal  Regulations,  are 
amended  as  set  forth  below,  effective 
March  1,  1977,  unless  this  amendment  is 
disapproved  by  either  House  of  Congress 
pursuant  to  the  review  procedures  set 
forth  in  Section  551  of  the  EPCA  or  with- 
drawn by  the  President  prior  to  Congres- 
sional approval  or  disapproval  during  the 
15-day  period  provided  for  Congression- 
al review  in  section  551  of  the  EPCA. 

Issued  in  Washington,  D.C.,  Janu- 
ary 19,  1977. 

David  G.  Wilson, 
Acting  General  CouTiseL 

1.  Section  210.35  is  amended  by  adding 
paragraph  (h)  (1)  to  read  as  follows: 

§210.35      Exempted  products. 

•  •  •  •  • 

(h)(1)  Motor  gasoline  as  defined  in 
§  211.51  of  this  chapter  is  exempt  from 
the  provisions  of  Part  211  of  this  chapter 
(except  as  set  forth  in  Special  Rule  No.  4 
to  Subpart  A  of  Part  211  of  this  chapter) . 

2.  Section  211.1  is  amended  in  para- 
graph (b)  by  suldlng  new  subparagraph 
(10)  to  read  as  follows: 

§211.1      Scope. 

•  •  •  •  • 

(b)  Exclusions.  •  •  • 

(10)  Notwithstanding  the  other  pro- 
visions of  this  part,  including  Subpart  F. 
motor  gasoline  is  excluded  from  this  part 
(except  as  set  forth  in  £^>ecial  Rule  No.  4 
to  Subpart  A  of  this  Part  211) . 
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3.  The  Appendix  to  Subpart  A  of  Part 
211  is  amended  by  the  addition  of  a  Spe- 
cial Rule  No.  4  to  read  as  follows: 
Speciai.  Rttle  No.  4 

1.  Scope.  Notwithstanding  the  exemption 
of  motor  gasoline  from  the  Mandatory  Petro- 
leum AUocatlon  Regulations,  this  Special 
Rule  provides  for  a  continuation  of  tbe 
State  set-aside  program  for  motor  gasoline 
for  the  months  March  1977  through  Novem- 
ber 1977,  as  set  forth  below,  and  the  establish- 
ment of  a  transitional  assignment  program 
for  motor  gasoline  for  the  months  March  1977 
through  February  1978. 

2.  Provision  for  motor  gasoline  aet-<uide. 
(a)  Notwithstanding  the  provisions  of  para- 
graph (h)  of  1 210.35  and  of  subparagraph 
(10)  of  paragraph  (b)  of  S  311.1,  the  aet- 
Bside  established  for  motor  gasoline  for  as- 
signment by  State  Offices  in  accordance  witii 
the  provisions  of  IS  211.17  and  211.107(a) 
and  Subpart  Q  of  the  Federal  Energy  Ad- 
ministration Administrative  Procedures  and 
Sanctions  (10  CFR  206.210  et  seq.)  Is  hereby 
continued  for  the  months  March  1977 
through  November  1977,  except  as  modified 
herein. 

(b)  In  addition  to  those  wholesale-pur- 
chaser consumers  and  end-Users  eligible  to 
receive  an  assignment  from  tlie  State  set- 
aside,  and  those  whc^eeale  purchaser-resell- 
ers seeking  an  assignment  to  enable  them 
to  supply  such  wholesale  purchaser-con- 
sumers and  end-users  under  10  CFR  205.211 
(a),  any  wholesale  purchaser-reseller  which 
is  experiencing  a  hardship  due  to  Its  InabU- 
Ity  to  obtain  an  adequate  supply  of  motor 
gasoline  may  apply  for  and  receive  an  as- 
signment of  motor  gaaoline  in  accordance 
with  the  i^ovisions  of  {  211.17  and  10  CFR 
205.210  et  seq. 

(c)  The  State  set -aside  percentage  level 
for  motor  gasoline  will  be  three  percent  tor 
the  months  March,  AprU,  and  Hay  1977,  two 
percent  for  June,  July,  and  August  1977,  and 
one  percent  for  September,  October,  and 
November  1977. 

8.  Transitional  assijinment  program.  Not- 
withstanding any  contrary  provisions  of 
Parts  205  and  211  of  this  chapter,  assign- 
ments of  hose  period  suppUers  and  base 
period  use  fc»-  wholesale  purchasers  of  motor 
gasoUne  shall  be  made  in  accordance  with 
the  provisions  of  this  l^jecial  Rule. 

(a)  No  supplier/ wholesale  purchaser  re- 
lationship In  effect  under  {  211.9  of  this  part 
as  of  February  28,  1977,  may  be  terminated 
before  March  1,  1978  by  a  suppUer  except 
upon  written  notice  to  the  wholesale  pur- 
chaser given  at  least  ninety  (90)  days  prior 
to  the  date  on  which  the  supplier  Intends 
to  terminate  the  supply  relationship.  A 
termination  under  this  paragraph'  (a)  may 
only  be  effective  at  the  end  end  of  the  period 
corresponding  to  a  base  period  coinciding 
with  or  following  the  expiration  of  the 
ninety  (90)  day  notice  period.  Any  such 
ninety  (90)  day  period  may  not  begin  prior 
to  March  1,  1977. 

(b)  Any  wholesale  purchaser  which  has 
received  a  notice  from,  its  supplier  under 
paragraph  (a)  above  shall  make  a  diligent 
effort  to  locate  an  alternate  source  of  sup- 
ply. If  its  effort  is  unsuccessful  It  may  ap- 
ply to  the  appropriate  FEA  Regional  Office 
for  a  continuation  of  Its  current  supplier/ 
purchaser  relationship,  but  any  such  appli- 
cation shall  be  made  at  least  thirty  (30) 
days  prior  to  the  date  on  which  the  termi- 
nation under  paragraph  (a)  Is  to  become 
effective.  The  appUcant  shall  certify  to  the 
FEA  that  it  has  made  a  diligent  unsuccess- 


ful effort  to  locate  an  alternate  source  of 
supply  and  sbaU  set  forth  In  its  ^plica- 
tion (1)  the  nan>e  and  address  of  its  base 
period  supplier;  (U)  Its  base  period  use  with 
tbat  suppUer  for  each  period  corresponding 
to  a  base  polod;  and  (111)  the  names  and 
addresses  of  other  suppliers  contacted  with 
respect  to  the  i^pUcant's  efforts  to  locate 
an  alternate  source  of  supply,  the  volumes 
requested  from  each  such  other  supplier, 
and  the  dates  of  those  contacte.  The  appli- 
cant shaU  send  a  copy  of  its  application  to 
its  base  period  supplier. 

(c)  If  FEA  determines  that  an  applicant 
has  made  a  dlUgent  unsuccessful  effort  to 
locate  an  alternate  source  of  supply.  FEA 
shall  order  a  continuation  of  the  applicant's 
existing  supplier/purchaser  relationship  for 
a  period  of  three  consecutive  periods  corre- 
sponding to  a  base  period.  WhUe  a  continu- 
ation order  Is  in  effect,  the  wholesale  pur- 
chaser shall  again  make  a  diUgent  effort  to 
locate  an  alternate  source  of  supply.  If  the 
wholesale  purchaser  is  again  unsyccessful, 
it  may  again  apply  for  a  continuation  in  ac- 
cordance  with   paragraph    (b)    above. 

(d)  If  FEA  falls  to  take  action  on  a  timely 
filed  applicatlcm  imder  paragraph  (b)  or  (c) 
prior  to  the  date  upon  which  the  termination 
of  the  supplier/purchaser  relationship  which 
is  thQ  subject  of  the  application  is  to  become 
effective,  the  supplier /purchaser  relationship 
shaU  be  automatically  extended  for  a  p«-iod 
of  one  ( 1 )  month  pending  ^BA  action  on  the 
appUcation.  If  FEA  falls  to  take  action  on  a 
late  filed  application  under  paragraph  (b) 
or  (c)  prior  to  the  date  upon  which  the  ter- 
mination of  the  supplier/purchaser  relation- 
ship which  Is  the  subject  of  the  application 
]s  to  become  effective,  FEA  may  issue  a  tem- 
porary continuation  order  for  a  period  of 
one  (1)  month  pending  FEA  aotion  on  the 
appUcation  upon  a  showing  by  the  a|q;>licant 
of  good  cause  for  the  late  filing. 

(e)  FELA  may  issue  with  respect  to  any 
supplier/purchaser  relationship  no  more 
than  three  (3)  continuation  orders.  In  no 
event  may  the  provisions  of  a  continuation 
order  be  effective  beyond  February  28.  1978. 

(f )  The  faUure  of  any  wholesale  purchaser 
to  purchase  its  fuU  allocation  entitlement 
from  its  base  period  suppUer  without  the 
written  consent  of  that  suppUer  in  any  three 
(3)  month  period  shall  disqualify  any  such 
purchaser  from  being  eligible  for  issuance  of 
a  further  continuation  order  covering  V(d- 
umes  in  excess  of  the  percentage  of  the  allo- 
cation entitlement  lifted  In  the  previous  three 

(3)  month  period,  unless  such  falltn-e  to  pur- 
chase is  due  to  factors  beyond  the  control 
of  that  wholesale  purchaser  and  FEIA  deter- 
mines that  such  disqualification  would  im- 
pose an  iindue  hardship  on  that  wholesale 
purchaser. 

4.  Non-discrimination  requirem-ent.  To 
I>rohibit  any  form  of  dlscrlmlzkation  (includ- 
ing price  discrimination)  which  heis  the  ef- 
fect of  circumventing,  frustrating,  or  Im- 
pairing the  objectives,  purposes  and  intent 
of  this  Special  Rule,  the  requirements  of 
paragraph  (b)  of  { 210.62  of  this  chapter 
shall  continue  to  apply  to  suppliers  to  which 
an  authorizing  document  is  presented  pur- 
suant to  the  continuation  of  the  motor  gaso- 
line set-aside  under  this  Special  Rule,  to 
suppliers  which  are  subject  to  a  continua- 
tion order  under  the  transitional  assign- 
ment program  of  this  Speclal  Rule,  and  to 
aU  suppliers  which  are  stUl  supplying  pur- 
chasers because  they  have  failed  to  give  no- 
tice of  Intent  to  terminate  supplies  or  such 
termination  has  not  yet  become  effective. 

(FR  Doc.77-22(S9  Piled  1-19-77;2:10  p.m.] 


PART  210— GENERAL  ALLOCATION  AND 
PRICE  RULES 

PART  212 — MAND/nt)RY  PETROLEUM 
PRICE  REGULATIONS 

Exemption  of  Motor  Gasoline  From 
Mandatory  Petroleum  Price  Regulations 

Introduction 

On  November  19, 1976,  the  Federal  En- 
ergy Administration  ("FEA")  issued  a 
notice  of  proposed  rulemaking  and  pub- 
lic hearing  (41  FR  51832,  November  24, 
1976)  to  amend  10  CFR  Parts  210,  211 
and  212  to  exempt  motor  gasoline  <as 
defined  in  10  CFR  211.51  and  212.31  of 
the  Mandatory  Petroleum  Allocation  and 
Price  Regulations)  and  to  establish  a 
special  motor  gasoline  set-aside  for  the 
transitional  period  following  decontrol. 
The  proposal  was  based  on  tentative 
conclusions  set  forth  in  a  document 
dated  Novwnber  16,  1976.  oitiUed  •Pre- 
liminary Findings  and  Views  Concern- 
ing the  Exemption  of  Motor  Gasoline 
from  the  Mandatory  Petroleum  Alloca- 
tion and  Price  Regulations"  ("Prelimi- 
nary Findings") . 

Concurrent  with  tl^e  issuance  of  this 
amendment  exempting  motor  gasoline 
from  the  Mandatory  Petroleum  Price 
Regulations,  a  sepeirate  amendment  is 
being  issued  to  exempt  motor  gasoline 
from  the  Mandatory  Petroleum  Alloca- 
tion Regulations.  Both  amendments  are 
being  submitted  for  Congressional  re- 
view, as  Energy  Actions  Nos.  9  and  8.  re- 
spectively, pursusuit  to  section  551  of  the 
Energy  Policy  and  Conservation  Act. 
Pub.  L.  94-163  ("EPCA") ,  and  in  accord- 
ance with  section  102  of  the  Energy  (Con- 
servation and  Production  Act,  Pub.  L. 
94-385  ("ECPA"),  which  in  effect  re- 
quires that  FEA  submit  separate  energy 
actions  to  the  Congress  when  proix)5lng 
the  exemption  of  a  refined  petroleum 
product  from  both  price  and  allocation 
regulations,  but  does  not  pnrfiibit  con- 
current submissions  of  such  separate  en- 
enrv  actions. 

Written  ctwnments  on  the  «xemption 
proposal  and  on  the  Preliminary  Find- 
ings were  invited  through  December  15. 
1976  and  public  hearings  were  held  on 
December  14  and  15. 1976  in  Washington. 
D.C.:  Atlanta.  Georgia:  Chicago.  Illinois: 
Dallas.  Texas:  Denver.  Colorado:  New 
York.  N.Y.;  and  San  Francisco.  Califor- 
nia. As  of  December  31.  1976.  307  parties 
had  submitted  oral  and  written  com- 
ments in  response  to  the  proposed  ex- 
emption. Those  offering  comments  in- 
cluded major  integrated  refining  com- 
panies, large  and  small  Independent  re- 
fining companies,  branded  and  non- 
branded  wholesale  gasoline  distributors, 
retail  sales  outlets,  trade  associations, 
consumer  groups  and  governmental  rep- 
resentatives. 

A  substantial  majority  of  those  com- 
menting agreed  with  FEA  that  motor 
gasoline  should  be  exempted  from  FEA's 
allocation  and  price  regulations.  This 
support  was  based  genen^y  upon  agree- 
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raent  with  FEA's  concliisions  as  to  supply 
and  demand  projections,  competition. 
and  other  findings  ^nd  views  set  forth  in 
the  Preliminary  Findings.  In  particular, 
•there  was  widespread  agreement  that 
competition  has  been  keeping  retail  gas- 
oline prices  below  the  maximum  prices 
allowed  under  the  Mandatory  Petroleum 
Price  Regulations.  Most  marketers  com- 
menting also  favored  the  establishment 
of  a  mechanism  to  assure  them  a  source 
of  supply  during  the  transition  following 
the  exemptions.  Certain  comments  at  the 
December  hearings  noted  that  the  Pre- 
liminary Findings,  issued  contemporane- 
ously with  the  exemption  proposal,  were 
not  consistent  with  data  from  the  eco- 
nomic forecasting  firm.  Data  Resources, 
Inc.  ("DRI"),  whose  macroeconomlc 
model  drives  FEA's  short-term  petroleum 
demand  model.  DRI  released  revised 
economic  forecasts,  on  which  these  com- 
laents  were  based,  after  the  analysis  for 
the  Preliminary  PMndings  was  completed. 
Information  derived  from  the  most  re- 
cent DRI  "Cycle-long"  forecast  has, 
however,  now  been  incorporated  into 
PEA'S  current  findings  and  views.  After 
carefully  considering  sdl  the  comments 
and  making  the  appropriate  revisions  to 
the  data  supporting  Its  proposed  findings, 
FEA  has  concluded  that  its  Initial  view 
that  motor  gasoline  should  be  exempted 
from  regulations  is  correct. 

No  information  or  data  were  pre- 
sented in  this  proceeding  which  sU^- 
icantly  alter  FEA's  Preliminary  Find- 
ings and  Views.  FEA  does  not  anticipate 
that  supply  shortages  will  occur  or  that 
motor  gasoline  will  rise  to  higher  levels 
tban  if  controls  were  continued.  In  any 
event,  FEA  has  standby  authority  under 
aection  12(f)  of  the  Emergency  Petro- 
leum Allocation  Act  of  1973  (EPAA)  to 
i>elmpose  controls  (on  a  temixirary  or 
permanent  basis)  if  necessary  to  attain 
fhe  objectives  set  forth  in  section  4(b) 
(1)  of  the  EPAA.  Therefore.  FEA  hereby 
adopts  the  proposed  amendments  ex- 
empting motor  gasoline  from  the  Man- 
datory Petroleum  Price  Regulations. 

In  the  exemption  proposal,  FEA  re- 
quested comments  on  the  appropriate 
lead  time  which  should  oe  provided  be- 
fore, the  decontrol  amendment  would 
become  effective  so  as  to  assure  a 
smooth  transition  to  a  deccmtroDed 
market.  FEIA  proposed  an  effective  date 
of  the  first  day  of  the  month  following 
the  first  full  month  subsequent  to  the 
expiration  of  the  Congressional  review 
period.  The  fifteen  day  review  period 
imder  section  551  of  the  EPCA  will  ex- 
pire shortly  after  February  1,  1977. 
Upon  consideration  of  the  comments  re- 
ceived on  this  issue.  FEA  has  concluded 
that  It  would  be  appropriate  to  provide 
for  an  effective  date  of  March  1,  given 
that  firms  will  have  more  than  a  month's 
notice  of  FEA's  exemption  proposals. 
Therefore,  unless  disapproved  by  either 
House  of  Congress  imder  section  551  of 
the  EPCA,  this  exemptiorv  will  be  ef- 
fective March  1,  1977. 

FnroiNGS  AND  Vnws 

In  additlcm  to  this  amendment  ex- 
empting motor  gasoline  from  the  Manda- 
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tory  Petroleum  Price  Regulations  smd  tiie 
concurrent  amendment  exempting  motor 
gasoline  from  the  Mandatory  Petroleum 
Allocation  Regulations,  FEA  has  pre- 
pared its  findings  and  views  supporting 
these  amendments  as  required  by  section 
12  of  the  EPAA,  based  upon  its  considera- 
tion of  the  comments  of  those  persons 
who  particiixated  in  the  rulemaking  and 
other  Information  available  to  PEA. 
These  findings  and  views  are  set  forth  In 
a  single  document  dated  January  14, 1977 
and  entitled  "Findings  and  Views  Con- 
cerning the  Exemption  of  Motor  GasoUne 
from  the  Mandatory  Petrolexun  Alloca- 
tion and  Price  Regulations"  (the  "Find- 
ings and  Views") .  The  findings  and  views 
set  forth  therein  may  be  summarized, 
in  part,  as  follows: 

(1)  Motor  gasoline  is  no  longer  in  short 
supply;  anticipated  supplies  of  motor 
gnsolMe  will  be  sufficient  to  meet  the 
demand  over  the  near  term. 

(2)  Exemption  of  motor  gasoline  from 
the  Mandatory  Petroleum  Allocation  and 
Price  Regulations  will  not  have  an  ad- 
verse Impact  on  the  supply  of  any  other 
refined  product  With  projected  expan- 
sions, domestic  refining  capacity  is  pro- 
jected to  be  more  than  adequate  to  meet 
demand. 

(3)  Competition  and  market  forces  are 
adequate  to  protect  consumers  following 
esemption  of  motor  gasoline  from  regu- 
latl(xi. 

(4)  Exemption  of  motor  gasoline  from 
regulation  wUl  not  result  in  inequitable 
prices  for  any  class  of  end-user.  FEA  does 
not  expect  that  exemption  of  motor  gaso- 
line from  price  controls  would  lead  to 
any  price  Increases  over  and  above  those 
that  would  be  experienced  imder  con- 
tinued regulation. 

Adequate  refinery  capacity  to  meet  all  re- 
fined product  requirements  should  guaran- 
tee continued  oc»npetltlon  In  the  refining 
segment  of  the  Industry.  TTie  large  number  of 
Independent  and  small  refiners  now  compet- 
ing successfully  in  the  motor  gasoline  market 
Indicates  that  sufllclent  competition  exists 
to  protect  consumers. 

(5)  Exemption  of  motor  gasoline  from 
the  price  and  allocation  regulations  b- 
consistent  witli  the  attainment  of  the  ob- 
jectives set  forth  in  section  4(b)  (1)  of 
the  EPAA. 

Since  an  adequate  supply  la  anticipated, 
continued  aUocation  and  pricing  controls 
over  motor  gasoline  are  not  necessary  to 
protect  the  public  health,  safety  and  wel- 
fare, and  the  national  defense  (Secticm  4(b) 
(1)  (A) ) ;  the  maintenance  of  aU  public  serv- 
ices (section  4(b)(1)(B));  the  maintenance 
of  agricultural  operations  (section  4(b)(1) 
<C) );  or  the  maintenance  of  exploration  for 
and  production  or  extraction  of  fuels  and 
nUnerals  (section  4(b)  (1)  (O)). 

Adequate  supply  and  the  positive  effects  of 
competition  shoxUd  insure  that  the  exemp- 
tion is  consistent  wltn:  the  equitable  dis- 
tribution of  crude  oil,  residual  tuti  oil  and 
refined  petroleum  products  at  equitable 
prices  (section  4(b)  (1)  (F) ) ;  preservation  of 
an  economically  sound  and  competitive 
petroleum  Industry  (section  4(b)(1)(D)); 
economic  efficiency  (section  4(b)(1)(H)); 
and  minimization  of  economic  distortions, 
Inflexibility,  and  Interference  with  market 
mechanisms   (section  4(b)  (1)(I)). 

The  exemption  should  have  no  adverse 
effect  on  the  allocation  of  suitable  types  of 


crude  oil  to  TJ.S.  refineries  (section  4(b)(1) 
(E)). 

In  connection  with  FEA's  projection 
that  no  price  increase  will  occur  solely 
as  a  result  of  the  exemption  from  the 
price  regulations,  it  should  be  noted  that 
PEA  expects  that  upon  decontrol  the  ad- 
ditional costs  of  refining  unleaded  gas- 
oline over  the  costs  of  producing  leaded 
gasoline  will  be  more  accurately  reflected 
in  the  prices  of  vmleaded  gasoline.  FEA 
has  estimated  that  a  price  differential  of 
up  to  two  cents  per  gallon  could  result. 
However,  even  if  price  controls  were  to 
continue,  FEA  has  on  this  same  date  is- 
sued a  regulatory  change  which  permits 
refiners  to  reflect  the  difference  in  re- 
fining costs  between  these  two  grades  of 
motor  gasoline  in  the  prices  charged  for 
these  products. 

The  Findings  and  Views  also  state 
FEA's  views  concerning  the  potential  eco- 
nomic Impacts  of  exempting  motor  gaso- 
line from  the  Mandatory  Petroleum  Al- 
location and  Price  Regulations.  Because 
no  supply,  demand  or  mice  impacts  are 
anticipated  as  a  result  of  the  exemption, 
it  is  not  expected  that  there  will  be  any 
significant  state  or  regional  impacts  re- 
sulting from  the  proposed  exemption.  In 
particular,  no  undue  adverse  impact  is 
expected  on  any  governmental  units.  In 
additlcm.  FEA  anticipates  no  adverse  eco- 
nomic impacts  on  the  availability  of  con- 
sumer goods  OT  services,  the  Gross  Na- 
tional Product,  small  business  or  the  sup- 
ply and  availability  of  energy  resources 
as  fuel  or  feedstock  for  industry.  FEA 
expects  that  the  exemption  will  not  ad- 
versely affect  the  competitive  viability 
of  independent  refiners  and  marketers. 
The  exemption  is  likewise  expected  not 
to  have  an  advferse  effect  on  emidoyment 
or  consumer  prices.  FEA's  assessment  of 
the  effects  of  the  exemption  on  the  rate 
of  imemplosmient  in  the  U.S,,  on  the  Con- 
sumer Price  Index  and  on  the  implicit 
price  deflator  for  the  Gross  National 
Product  are  set  forth  in  detail  in  the 
Findings  and  Views. 

Post  Exemption  MoNiToaai^  of 
Gasoline  PiucE£i 

FEA  intends  to  Issue  Portly  for  com- 
ment a  method  of  monitoring  prices  of 
motor  gsLsollne  to  assure  the  continued 
reasonableness  of  pnice  levels  following 
the  effective  date  of  the  exonption  of 
motor  gasoline  from  price  and  alloca- 
tion controls.  FEA  will  request  written 
comments  and  hold  public  hearings  with 
respect  to  the  specific  features  of  the 
price  monitoring  system. 

The  monitoring  system  which  FEA  in- 
tends to  adopt  provides  for  the  monthly 
measurement  of  average  actual  gasoline 
prices,  calculating  prices  on  both  a  na- 
tional and  regional  basis  through  the 
end  of  the  1977  summer  driving  season. 
Actual  prices  would  be  compared  with 
price  indices  representing  the  average 
price  levels  PEA  believes  would  have  pre- 
vailed had  gasoline  continued  under  price 
contrc^  with  sufficient  flexibility  to  al- 
low for  statistical  error.  Inherent  defi- 
ciencies in  the  operation  of  the  price  in- 
dex, seasonal  price  adjustments  and 
short  teirm  market  aberrations.  The  pro- 
posed price  monitoring  system  wlU  pro- 
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vide  for  remedial  action  in  the  event  the 
actual  average  prices  exceed  by  two  cents 
the  s«ipropiiate  price  index. 

Section  12(f)  of  the  EPAA  provides 
that  following  the  exemption  of  any 
product  fTom  regulation,  FEA  shall  have 
the  authority  at  any  time  to  reimpose 
price  controls  if  necessary  to  attain  the 
objectives  of  the  EPAA.  For  this  reason, 
FEA  is  adopting  amendments  which  ex- 
empt gasoline  from  the  price  regulations 
but  which  do  not  delete  those  regulations 
from  the  Code  of  Federal  Regulations. 
They  are  in  effect  converted  to  standby 
status,  so  that,  in  the  event  of  shortages 
or  other  occurrences  which  might  require 
reimposition  of  controls,  they  may,  with 
appropriate  modifications,  be  quickly  put 
into  effect. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  9a-159.  as  amended.  Pub.  L.  93-511. 
Pub.  L.  94-99,  Pub.  L.  94-133.  Pub.  L.  94-163, 
«ind  Pub.  L.  94-385;  Federal  Energy  Adminis- 
tration Act  of  1974.  Pub.  L.  93-276,  »8 
amended.  Pub.  L.  94-3»5;  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended. 
Pub.  L.  94-386:  E.O.  11790,  39  PR  23186;  E.O. 
11933,41  PR  36641) 

In  consideration  of  the  foregoing. 
Parts  210  and  212  of  Chapter  n,  Title 
10  of  the  Code  of  Ftederal  Regulations, 
are  amended  as  set  forth  below,  effective 
March  1,  1977,  unless  this  amendment  Is 
disapproved  by  either  House  of  Congress 
pursuant  to  the  review  procedures  set 
forth  in  section  551  of  the  EPCA  or  with- 
drawn by  the  President  prior  to  Congres- 
sional approval  or  disapproval  during 
the  15 -day  period  provided  for  Congrw- 
sional  review  in  section  551  of  the  EPCA. 


Issued   In 
ary  19. 1977. 


Washington.   D.C.,   Janu- 

David  G.  Wilson. 
Acting  General  Counsel. 

1.  Section  210.35  is  amended  by  adding 
subparagraph  (2)  to  paragraph  (h)  to 
read  asf<^ows: 

§  210.35     Exempted  producls. 


(b) 


•  «  • 


(2)  Gasoline  as  defined  in  §  212.31  of 
tills  chapter  is  exempt  fnan  the  provi- 
sions oS  FMl(212  of  this  chapt^. 

2.  Secti<Mi  212.31  is  amended  in  the 
definition  of  "covered  products"  to  read 
as  follows: 

§  212.31     Definitions. 

•  •  •  •  • 
"Covered   iMroducte"   means  aviation 

fuel  (kerosene-type),  aviation  gasoline, 
but£ine,  cmde  oil.  nsktural  gas  liqidds, 
natural  gasoUne,  and  propane.  A  blend  of 
two  or  more  particular  covered  products 
is  constdered  to  be  that  particular  cov- 
ered product  constituting  the  major  pro- 
portion <^  tbe  Uend. 

•  •  •  •  • 

3.  Subpart  C  of  Part  212  is  amended 
hy  adding  a  new  i  212.58  as  follows: 

§  212.58     Gasoline. 

The  prices  charged  for  gasoline  are 
exempt  from  the  provisions  of  this  port. 

|FR 000.77-2286  Piled  l-19-77;2:39  pm) 
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PART  211— MANDATORY  PETROLEUM 
AUOCATION  REGULATIONS 

Emergevtcy  Amendment  on  Use  of  Naphtha 
for  Synthetic  Natural  Gas  Plant  Feed- 
stock Use 

The  Federsd  Energy  Administration 
("FEA")  hereby  adopts  on  an  emergen- 
cy basis  an  amendment,  effective  imme- 
diately, to  §  211.29  of  the  Mandatory 
Petroleum  Allocation  Regulations  <10 
CFR  Part  211).  The  purpose  of  this 
amendment  is  to  make  explicit  FEA's 
intent  to  limit  the  volumes  of  m«>htha 
that  can  be  used  for  synthetic  natural 
gas  (SNG)  plant  feedstock  use. 

FElA's  allocation  program  regulates  the 
use  of  petroleum  feedstocks  for  SNG 
manufacture.  10  CFR  211.29  sets  forth 
the  basic  rule  that 

•  •  •  a  firm  which  purchases  crude  oil  and 
allocated  products  for  use  as  feedstock  In  a 
synthetic  natural  gas  plant  which  has  re- 
quirements tiiat  exceed  its  base  period 
volume  or  which  has  no  base  period  volume 
may  seek  an  adjustment  to  its  base  period 
volume  or  establishment  of  a  base  period 
volume  only  upon  application  to  the  PEA 
National  Office  *  *  * 

10  CFR  211.29  also  states  the  criteria  to 
be  considered  by  FEA  to  processmg  an 
application  for  assignment  or  adjust- 
•  most,  and  these  criteria  are  further  dis- 
cussed In  Special  Rule  No.  1  to  Subpart 
A,  Part  211.  In  addiUon  to  10  CFR  211.29 
and  the  Special  Rule,  FEA  has  issued  a 
Statement  of  Policy  setting  forth  the 
PEA'S  general  policy  reganUng  the  use 
of  liquid  petroleum  feedstocks  for  the 
production  of  SNG. 

Prior  to  the  cxemptlMi  of  naphtha 
from  the  Mandatory  Petroleum  Alloca- 
tion Regulations  for  all  uses  except  for 
SNG  feedstock  use,  an  allocatirai  level  of 
one  hundred  percoit  of  base  period  use 
was  provided  for  naphtha  for  SNG  plant 
feedstock  use.  Under  PEA's  mandatory 
aUocatl(Hi  regulati(Mis  before  the  exonp- 
tion  of  naphtha,  allocation  levels  for 
naphtha  were  not  subject  to  an  alloca- 
tion fractlMi.  Because  of  the  peculiar 
role   of   naphtha   to   totemal   reftoery 
operations,    particularly    the    use    of 
naphthas  for  gasolme  blendmg,  the  cal- 
culation oi  an  allocation  fraction  for 
that  product  was  impracticable,  and  the 
provisions  of  8  211.10(g)  govemtag  sur- 
plus product  were  not  applied  to  naph- 
tha. Thus,  access  to  volumes  and  sources 
of  naphtha  for  purchasers  of  naphtha 
for  SNO  feedstock   use  was  only  ex- 
pressly authcMized  as  permitted  under 
FEA  orders  and  regulations,  other  than 
§  211.10(g).  and  an  effective  use  limita- 
tion of  one  himdred  percent  of  base  pe- 
riod use  therefore  applied.  The  exemp- 
tion of  naphtha  from  the  allocation  pro- 
gram,   except    for    naphtha    allocated 
under  §§211.29  and  211.183(b)(2),  did 
not  change  FEA's  view  that  an  Implicit 
use  limitation  existed  for  naphtha. 

Nevertheless,  stoce  the  use  limitation 
for  naphtha  is  not  explicit^  stated  to 
FEA  r^ulations  as  it  is  for  propane  and 
butane  for  use  as  SNG  feedstocks,  and 
stoce  there  are  no  present  regulations 
governing  the  distribution  of  naphtha 
which  is  excess  to  a  reftoer's  needs,  cer- 
tato  questions  with  respect  to  the  exist- 
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ence  of  the  limitation  have  been  brought 
to  FEA's  attention.  FEA  is  therefore 
adopttog  this  amendment  to  provide  ex- 
plicitly that  SNG  manufacturers  are 
limited  to  volumes  of  naphtha  for  SNG 
feedstock  use  eo.uivalent  to  one  hundred 
percent  of  base  period  use.  In  those  ta- 
stances  where  FEA  has  not  yet  estab- 
lished a  base  period  use  of  naphtha,  the 
purchaser  is  limited  to  use  of  those  vol- 
umes specifically  permitted  by  FEA  or- 
ders. This  clarification  of  FEA's  toten- 
tions  is  consistent  with  the  manner  to 
which  FEA  has  historically  admtolstered 
S  211.29  with  respect  to  naphtha  allo- 
cations. 

As  indicated  at  the  time  naphtha  was  . 
exempted  from  the  allocation  regula- 
tions 'except  for  those  sections  pertato- 
ing  to  SNG  feedstock ) ,  FEA  is  prepartog 
a  programmatic  environmental  impact 
stctement  <EIS)  on  its  regulations  af- 
fecttog  SNG.  Until  the  completi(Hi  of 
the  EI8,  FEA  totends  to  matotaln  the 
operaticHi  of  its  SNG  program  as  it  has 
previously  been  to  effect.  After  a  com- 
prehensive evaluation  of  the  EIS,  FEA 
will  determtoe  whether  the  continued  al- 
location of  naphtha  for  SNG  plant  feed- 
stock use  would  be  appropriate. 

FEA  beeves  that  this  amendment 
must  be  Issued  on  an  emergency  basis  to 
ensure  conttoued  compliance  with  FELA's 
SNG  allocatlcm  program.  Specifically,  it 
is  essential  that  the  existence  of  this  use 
limitation  be  made  explicit  to  prevent  an 
unauthorized  tocrease  to  consumption  of 
naphtha  for  SNG  manufacture,  which 
might  otherwise  occur  subsequent  to  the 
exempti(m  from  the  Mandatory  Petro- 
leum Allocation  Regulaticois  of  naphtha 
for  all  uses  except  SNG  plant  feedstock, 
and  which  would  be  to  violation  of  the 
regulation  and  underlying  policies  set 
forth  to  i  211.29,  Special  Rule  No.  1  and 
the  Statement  of  Policy.  If  this  amend- 
ment were  to  be  adopted  after  notice 
and  a  hearing,  the  use  limitation  chi 
nai^tha  would  not  have  been  made 
explicit  imtil  the  current  heating  seas<xi 
was  almost  over.  FEA  therefore  finds 
that  strict  compliance  with  the  notice 
requirements  of  section  7<i)(l)(B)    of 
the  Federal  Energy  AdminlstratitHi  Act 
of  1974.  as  amended  ("FEAA"),  Pub.  L. 
93-275,  Pub.  L.  94-385,  wlU  cause  se- 
rious harm  and  injury  to  the   public 
health,  safety  and  welfare,  and  the  no- 
tice requirements  of  that  secticm  arc 
hereby  waived. 

As  required  by  section  7(c)  (2)  of  the 
FEAA,  a  copy  of  this  emergency  amend- 
ment was  submitted  to  the  Administra- 
tor of  the  Environmental  Protectioi 
Agency  for  his  comments  ccxiceming  the 
impact  of  this  prc^xisal  on  the  quality 
of  the  environment.  The  Admtoistrator 
had  no  comments. 

In  accordance  with  Executive  Order 
11821  and  OMB  Circular  A-107.  FEA  is 
considertog  the  inflationary  impact  of 
this  proposal. 

Because  this  amendment  is  being  is- 
sued on  an  emergency  basis,  an  oppor- 
tunity for  oral  presentation  of  views  is 
not  possible  prior  to  its  implementatioa. 
A  public  hearing,  however,  win  be  held 
begtoning  at  9:30  am.,  on  February  24. 
1977,  in  Room  2105,  2000  M  Street  NW., 
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Washington,  D.C.,  to  receive  comments 
firom  Interested  persons.  Any  person  who 
has  an  Interest  in  the  subject  of  the 
hearing,  or  who  is  a  representative  of  a 
group  or  class  of  persons  which  has  an 
interest  in  the  subject  of  the  hearing, 
may  make  a  written  request  for  an  op- 
portunity to  make  an  oral  presentation. 
Such  a  request  should  be  directed  to 
Executive  Comntunications,  FEA.  1200 
Pennsylvania  Avenue,  NW..  Washington, 
D.C.  20461,  and  must  be  received  before 
4:30  p  m..  est..  February  2,  1977.  Such  a 
request  may  be  hand  delivered  to  Room 
3309.  Federal  Building,  1200  Pennsyl- 
vania Avenue  NW..  Washington.  D.C . 
between  the  hours  of  8:00  ajn.  and  4:30 
p.m..  e.s.t..  Monday  through  Friday,  ex- 
cept Federal  holidays.  The  person  mak- 
ing the  request  should  be  prepared  to 
describe  the  interest  concerned;  if  appro- 
priate, to  state  why  he  or  she  Is  a 
proper  representative  of  a  group  or  class 
of  persons  which  has  such  an  interest; 
and  to  give  a  concise  summary  of  the 
proposed  oral  presentation  and  a  phone 
number  where  he  or  she  may  be  con- 
tacted through  February  4,  1977.  Each 
person  selected  to  be  heard  will  be  so 
notified  by  the  FEA  before  5:30  p.m.. 
est.,  February  4.  1977.  and  must  submit 
50  copies  of  his  or  her  statement  to  Office 
of  Allocation  Regulation  Development, 
PEA.  Room  2214.  2000  M  Street  NW.. 
Washington.  D.C.  20461,  before  9:00  a.m., 
es.t..  February  23,  1977. 

The  FEA  reserves  the  right  to  select 
the  persons  to  be  heard  at  the  hearing, 
to  schedule  their  respective  presenta- 
tions, and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
Each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
betieard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearing.  It  wiU  not  be  a 
judicial  or  evidentiarj'-type  hearing. 
Questions  may  be  asked  orily  by  those 
conducting  the  hearing,  and  there  will 
he  no  cross-examination  of  persons  pre- 
senting statements.  Any  decision  made 
b>-  the  FEA  with  respect  to  the  subject 
matter  of  the  hearing  will  be  based  on  all 
iBformation  available  to  the  FEA.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral  state- 
ment will  be  given  the  opportunity,  if 
he  or  she  so  desires,  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be  sub- 
ject to  time  limitations. 

Any  Interested  person  may  submit 
Questions,  to  be  asked  of  any  person 
making  a  statement  at  the  hearing,  to 
Executive  Conmiunlcations,  FEA,  before 
4:30  p.m..  e.s.t..  February  22.  1977.  Any 
person  who  makes  an  oral  statement  and 
vsho  wishes  to  ask  a  question  at  the  hear- 
ing may  submit  the  question,  in  writing. 
t*  the  presiding  officer.  The  FEA  or  the 
presiding  officer,  if  the  question  is  sub- 
mitted at  the  hearing,  will  determine 
nhether  the  question  is  relevant,  and 
irtiether  time  limitations  permit  it  to  be 
presented  for  answers. 
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Any  further  procedural  rules  needed  , 
fior  the  proper  conduct  of  the  hearing  will  I 
be  armounced  by  the  presiding  ofBcer.       ' 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the  hear- 
ing, including  the  transcript,  will  be  re- 
tained by  the  FEA  and  made  available 
for  inspection  at  the  FEA  Freedom  of 
Bnformation  Office,  Room  2107,  Federal 
Building.  1200  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C,  between  the 
hours  of  8:00  ajn.  and  4:30  p.m.,  Mon- 
day through  Friday,  except  Federal  holi- 
days. Anyone  may  buy  a  copy  of  the 
transcript  from  the  reporter. 

Interested  persons  are  invited  to  sub- 
mit data,  views,  or  arguments  with  re- 
spect to  this  emergency  amendment  to 
Executive  Communications.  Federal  En- 
ergy Administration.  Box  KE,  Washing- 
ton. DC.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub- 
mitted to  Executive  Communications, 
PEA.  with  the  designation  "Use  limita- 
tion— SNG  Feedstocks."  Fifteen  copies 
should  be  submitted.  All  comments  re- 
ceived bv  February  22,  1977,  and  all  rele- 
vant information,  will  be  considered  by 
the  Federal  Energy  Administration. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden- 
tial must  be  so  identified  and  submitted 
in  writing,  in  accordance  with  the  pro- 
cedures stated  in  10  CFR  205.9(f).  The 
PEA  reserves  the  right  to  determine  the 
oonfldential  status  of  the  information  or 
data  and  to  treat  it  according  to  its  de- 1 
termination.  | 

(Emereencv    Petroleum    Allocation    Act    of 

1973,  PL  93-159,  as  amended  P.L.  93-511, 
P.L.  94-99.  P.L.  94-133.  P.L.  94-163.  PL.  94- 
3B5;   Federal  Energy  Administration  Act  of 

1974.  PL.  93-332,  PL.  94-385;  E.O.  11790  (39 
FR  23185).) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II,  Title  10  of  the  Code 
of  Federal  Regulations,  is  amended  as 
set  forth  below,  effective  immediately. 

Issued  in  Washington,  D.C,  January 
19,  1977. 

David  G.  Wilson, 
Acting  General  Counsel. 

1.  Section  211.29  is  revised  by  redesig- 
nating paragraphs  (a),  (b),  (c>^  and  (d) 
thereof  as  subparagraphs  (D,  (2),  (3) 
and  i4).  respectively,  by  designating  the 
introductory  paragraph  thereof  as  para- 
graph <a),  and  by  adding  a  new  para- 
graph lb),  to  read  as  follows: 

§211.29      S>ntlirlir   natural   gas   produc- 
iinn. 

*  •  •  *  • 

(b)  Unless  directed  by  FEA  upon  ap- 
plication pursuant  to  Subpart  O  of  Part 
205  of  this  chapter,  no  supplier  shall 
supply  and  no  wholesale  purchaser  or 
end-user  shall  accept  or  use  naphtha 
in  excess  of  one  hundred  percent  of  base 
period  use  for  synthetic  natural  gas 
plant  feedstock  use. 

(FR  Doc.77-2285  Piled  1-19-77:2:30  pm) 


PART  211— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

Emergency  Amendment  Authorizing  Waiver 
of  Propane  and  Butane  Peak  Shaving 
Use  Limitation 

The  Federal  Energy  Administration 
("FEA")  hereby  adopts  on  an  emerg«i- 
cy  basis  amendments  to  the  Mandatory 
Petroleum  Allocation  Regulations,  10 
CFR  Part  211,  with  respect  to  the  vol- 
umetric limitation  imposed  on  the  use 
of  propane  and  butane  for  peak  shaving. 
The  amendments  adopted  today  are 
effective  immediately. 

In  light  of  the  severely  cold  winter 
weather  that  many  parts  of  the  nation 
are  experiencing,  gas  utilities  are  faced 
with  extremely  large  demand  for  nat- 
ural gas  to  meet  the  requirements  of 
their  highest  priority  customers.  Be- 
cause of  this  Increased  demand  for  nat- 
ural gas  and  also  because  of  equipment 
breakdowns  resulting  from  the  cold- 
weather,  the  FEA  has  received  a  large 
nvmiber  of  requests  from  gas  utilities  for 
permission  to  use  prc^iane  for  peak  shav- 
ing in  excess  of  the  use  limitations  im- 
posed by  PEA  Regulations.  These  appli- 
cations must  currently  be  processeid  as 
applications  for  exception  from  the  reg- 
ulations. Since  evaluation  of  an  applica- 
tion for  exception  is  frequently  a  some- 
what lengthy  process,  there  may  well  be 
instances  in  which  FEA  could  not  pro- 
vide relief  promptly,  with  the  result  that 
some  high  priority  customers  such  as 
hospitals  and  schools  would  have  to  be 
curtailed  pending  final  FEA  action  on 
a  meritorious  application.  This  emer- 
gency amendment  is  being  issued  to  pro- 
vide FEA  with  the  authority  to  Waive 
the  peak  shaving  use  limitations  set 
forth  in  S§  211.83(c)  (2)  (v)  and  211.93 
(c)  (2)  (iv)  for  propane  and  butane  re- 
spectively, without  requiring  a  utility 
to  obtain  an  excei>tion  to  the  regula- 
tions. 

In  September  1975,  FEA  issued  an 
amendment  to  §  211.10(g)  (8)  to  allow 
imported  non-Canadian  propane  and 
butane  to  be  employed  for  certain  uses 
Mother  than  gas  utility  or  synthetic  nat- 
ural gas  feedstock  use)  without  regard 
to  use  limitations  contained  in  that  sec- 
tion (40  FR  40821.  September  4,  1975) . 
At  that  time,  FEA  retained  in  §  211.10 
(g)  (8)  the  limitation  on  the  use  of  pro- 
pane or  butane  for  gas  utility  or  syn- 
thetic natural  gas  feedstock  use  to  one 
hundred  percent  (100)  of  base  period 
use.  In  the  preamble  to  that  amendment, 
FEA  stated: 

[TJhere  are  certain  gas  utilities  which  by 
reason  of  the  very  high  level  of  residential 
use  of  natural  gas  and  the  InabUlty  of  their 
customers  to  convert  to  use  at  substitute 
fuels  in  the  near  term  should  be  permitted 
to  acquire  and  use  supplies  of  non-Canadian 
propane  and  butane  in  excess  of  base  period 
use.  For  this  reason,  FEA  h&s  retained  au- 
thority in  §;  211.10(g)  (8),  211.86  and  211.96 
to  permit  relaxation  of  the  use  limitation 
and  inventory  accumulation  restrictions 
otherwise  applicable  to  gas  utilities.  Oas 
utilities  may  petition  for  relief  pursuant  to 
these  sections  and  Subpart  O  of  Part  206  of 
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the  FEA  procedural  regulations.  Such  a  peti- 
tion will  not  be  treated  as  an  exception 
request  and  should  be  submitted  to  the  As- 
sistant Administrator  for  Regulatory  Pro- 
grams. *  *  *  (40  FR  40821.  September  4. 
1975) . 

Thus,  FEA  intended  to  retain  its  flex- 
ibility to  respond  to  applications  for  per- 
mission to  exceed  the  use  limitation  by 
providing  that  the  volumetric  limitation 
could  be  waived  if  "directed  by  FEA  upon 
application  pursuant  to  Subpart  G  of 
Part  205  of  this  chapter."  PEA  has  now 
determined,  however,  that  by  not  in- 
cluding the  same  procedure  in  the  use 
limitatlonfi  for  peak  shaving  contaihed 
in  §5  211.83(c)  (2)  (V)  and  211.93(c)(2) 
(iv)  of  the  Mandatory  Petroleum  Alloca- 
tion Regulations,  FEA  may  have  limited 
its  authority  under  the  regulations  to 
allow  a  gas  utility  to  exceed  its  base  pe- 
riod use,  except  through  the  exceptions 
process. 

The  volumetric  portion  of  the  use  limi- 
tation for  peak  shaving  in  10  CFR 
S  211.83(c)  (V)  provides: 

The  use  of  propane  for  peak  shaving  by 
ga«  utilities  during  any  consecutive  twelve 
month  period  beginning  after  January  1. 
1974,  to  limited  to  the  volume  of  propane 
equal  to  one  hundred  (100)  percent  of  that 
volume  which  a  gas  utility  contracted  for 
or  piirchased  for  delivery  during  the  period 
April  1,  1972  through  March  31,  1973,  regard- 
less of  whether  that  volume  was  used  during 
the  period. 

The  same  use  limitation  is  provided  in 
§  211.93(c)  (2)  (iv)  for  butane. 

Therefore,  under  current  regulations, 
FEA  may  waive  the  use  limitation  of 
5  211.10(g)  (8)  but  hiay  permit  gas  utili- 
ties to  exceed  their  base  period  use  of 
propane  or  butane  for  peak  shaving  only 
by  the  increment  which  would  bring  the 
total  amount  to  that  for  which  they  con- 
tracted or  which  they  purchased  for  de- 
livery in  the  base  period.  For  some  utili- 
ties this  relief  would  be  inadequate.  FEA 
has  therefore  determined  that  the  same 
waiver  procedure  should  be  available  in 
5§  211.83(c)  (2)  (V)  and  211.93(c)  (2)  (iv). 
as  appears  in  $  211.10(g)  (8) .  By  includ- 
ing the  procedure  in  each  of  the  cited 
sections,  FEA  is  providing  a  means  of 
expeditiously  responding  to  applications 
for  waiver  with  an  adequate  remedy  in 
cases  where  relief  is  warranted. 

In  connection  with  the  issuance  of 
these  amendments,  FEA  is  soliciting 
comments  on  the  criteria  which  should 
apply  to  the  issuance  of  waivers  of  the 
volumetric  limitations  of  propane  and 
butane  for  peak  shaving  by  gas  utilities 
and  on  whether  P'EA  should  issue  either 
regulations  or  guidelines  in  this  regard. 
Prior  to  the  development  of  regulations 
or  guidelines,  FELA  intends  to  examine  all 
the  relevant  circumstances  surrounding 
each  application  before  granting  a 
waiver. 

These  amendments  are  being  issued 
on  an  emergency  basis  so  that  FEIA  may 
respond  expeditiously  to  requests  from 
gas  utilities  for  additional  propane  or 
butane  to  help  meet  the  demands  of 
their  high  priority  customers  during  the 
current  heating  season,  without  requir- 
ing the  utilities  to  go  through  the  ex- 


ceptions process.  If  these  amendments 
were  not  adopted  imtil  after  notice  and 
a  hearing,  they  would  not  be  effective 
untD  after  the  coldest  portion  of  the 
heating  sesison,  long  after  most  of  the 
requests  for  additional  peak  shanng  ma- 
terial should  have  been  acted  upor,.  FEA 
therefore  finds  that  strict  compliance 
with  the  notice  requirements  of  section 
7(i)(l)(B)  of  the  Federal  Energy  Ad- 
ministration Act  of  1974,  as  amended, 
("FEAA"),  Pub.  L.  93-275,  Pub.  L.  94- 
385,  win  cause  serious  harm  and  injury 
to  the  public  health,  safety  and  welfare, 
and  the  notice  requirements  of  that 
section  are  hereby  waived. 

Section  7(c)  <1)  of  the  FEAA  provides 
that  FEA  shaS,  before  promulgating 
proposed  regulations  affecting  the  qual- 
ity of  the  environment,  provide  a  period 
of  not  less  than  five  working  days  dur- 
ing which  the  Administrator  of  the  En- 
vironmental Protection  Agency  ("EPA") 
may  provide  written  comments  concern- 
ing the  impact  of  such  regulations  on  the 
quality  of  the  environment.  Such  com- 
ments are  required  to  be  published  con- 
currently with  or  as  part  of  the  notice 
of  proposed  rulemaking. 

Under  section  7(c)(2)  of  the  FEAA, 
the  prior  review  required  by  section  7<c) 
(1)  may  be  waived  for  a  period  of  14 
days  if  there  is  an  emergency  situation 
which  requires  taking  action  at  a  date 
earlier  than  would  permit  the  EPA  the 
five  day  opportunity  for  prior  comment 
required  under  section  7(c)  U).  Notice 
of  any  such  waiver  must  be  given  to  the 
EPA  and  filed  with  the  Federal  Register 
with  the  notice  of  proposed  or  final 
FEA  action  said  must  include  an  ex- 
planation of  the  reasons  for  such  waiver 
together  with  supporting  data  and 
factual  background  information. 

Pursuant  to  section  7(c)(2)  of  the 
FEAA,  PEA  hereby  waives  the  require- 
ments of  section  7(c)(1)  of  the  FEAA 
concerning  prior  review  by  EPA  of  the 
environmental  impact  of  this  proposed 
rulemaking.  This  waiver  is  based  on  an 
emergency  situation  which,  as  explained 
above,  mandates  that  PEA  be  able  im- 
mediately to  determine  whether  to  per- 
mit gas  utilities  to  use  propane  or  bu- 
tane for  peak  shaving  in  excess  of  their 
base  period  use  to  serve  high  priority 
customers  who  might  otherwise  be  cur- 
tailed. A  copy  of  this  emergency  amend- 
ment has  been  sent  concurrent  with  Its 
issuance  to  the  Administrator  for  his 
comments. 

In  accordance  with  Executive  Order 
11821  and  OMB  Circular  A-107,  FEA  is 
considering  the  inflationary  impact  of 
this  proposal. 

Because  this  amendment  is  being  is- 
sued on  an  emergency  basis,  an  opportu- 
nity for  oral  presentation  of  views  is  not 
possible  prior  to  its  implementation.  A 
public  hearing,  however,  will  be  held  be- 
ginning at  9:30  a.m..  on  February  16, 
1977,  in  Room  2105,  2000  M  Street  NW., 
Wsiahington,  D.C,  to  receive  comments 
from  interested  persons.  Any  person  who 
has  an  interest  in  the  subject  of  the  hear- 
ing, or  who  is  a  representative  of  a  group 
or  class  of  p>ersons  which  has  an  interest 
in  the  subject  of  the  hearing,  may  make  a 


written  request  for  an  opportunity  to 
make  an  oral  presentation.  Such  a  re- 
quest should  be  directed  to  Executive 
Communications,  FEA,  1200  Pennsyl- 
vania Avenue  NW.,  Washington,  D.C. 
20461,  and  must  be  received  before  4:30 
p.m.,  e.s.t.,  February  3,  1977.  Such  a  re- 
quest may  be  hsuid  delivered  to  Room 
3309,  Federal  Building,  1200  Pennsyl- 
vania Avenue,  NW.,  Washington.  D.C. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  e.s.t.,  Monday  through  Friday,  ex- 
cept Federal  holidays.  The  person  mak- 
ing the  request  should  be  prepared  to 
describe  the  interest  concerned;  if  ap- 
propriate, to  state  why  he  or  she  is  a 
proper  representative  of  a  group  or  class 
of  persons  which  has  such  an  Interest: 
and  to  give  a  concise  summary  of  the 
proposed  oral  presentation  and  a  phone 
number  where  he  or  she  may  be  con- 
tacted through  Ptebruary  4.  1977.  Each 
person  selected  to  be  heard  will  be  so 
notified  by  the  FEA  before  5:30  p.m., 
e.s.t.,  February  4,  1977,  and  must  submit 
50  copies  of  his  or  her  statement  to  OCBce 
of  Allocation  Regulation  Development, 
FEA,  Room  2214,  2000  M  Street  NW., 
Washington, DC.  20461,  before  9:00  a.m.. 
est.,  February  15,  1977. 

The  FEA  reserves  the  right  to  select 
the  persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures  govern- 
ing the  conduct  of  the  hearing.  Each 
presentation  may  be  limited,  based  on 
the  number  of  persons  requesting  to  be 
heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearing.  It  will  not  be  a 
judicial  or  evidentiary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons  pre- 
senting statements.  Any  decision  made 
by  the  FEA  with  respect  to  the  subject 
matter  of  the  hearing  will  be  based  on 
all  information  available  to  the  FEA.  At 
the  condusion  of  all  initial  oral  state- 
ments, each  person  who  has  made  an  oral 
statement  will  be  given  the  wportunity. 
if  he  or  she  so  desires,  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  In  which  the  initial 
statements  were  made  and  will  be  sub- 
ject to  time  limitations. 

Any  interested  person  may  submit 
questions,  to  be  asked  of  any  person 
making  a  statement  at  the  hearing,  to 
Executive  Communications,  FEA,  before 
4:30  p.m..  e.s.t.,  February  11.  1977.  Any 
person  who  makes  an  oral  statement  and 
who  wishes  to  ask  a  question  at  the  hear- 
ing may  submit  the  question,  in  writing, 
to  the  presiding  officer.  The  FEA  or  the 
presiding  officer,  if  the  question  is  sub- 
mitted at  the  hearing,  will  determine 
whether  the  question  is  relevant,  and 
whether  time  limitations  permit  it  to 
be  presented  for  answers. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the  hear- 
ing, including  the  transcript,  will  be  re- 
tained by  the  FEA  and  made  available 
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for  inspectlcm  at  the  FEA  Freedom  of 
formation  Office,  Room  2107,  Federal 
Bmilding,  1200  Pennsylvania  Avenue, 
N.W..  Washington,  DC,  between  the 
hours  of  8  axa.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Anyone  may  buy  a  copy  of  the  transcript 
from  the  reporter. 

Interested  persons  are  invited  to  sub- 
mit data,  views,  or  arguments  with  re- 
spect to  this  emergency  amendment  to 
Executive  Communications.  Federal  En- 
ergy Administration,  Box  KH,  Washing- 
ton. D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub- 
mitted to  Executive'  Communications. 
FEA,  with  the  designation  "Propane  and 
Batane  Peak  Shaving  Limitation."  Fif- 
teen copies  should  be  submitted.  All  com- 
ments received  by  February  11,  1977.  and 
all  relevant  information,  will  be  consid- 
ered by  the  Federal  Energy  Administra- 
tion. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden- 
tial must  be  so  identified  and  submitted 
in  writing.  In  accordance  with  the  pro- 
cedures stated  in  10  CFR  205.9(f).  The 
FJEA  reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
dafta  and  to  treat  it  according  to  its 
determination. 

(ESnerE^ency  Petroleum  Allocation  Act  of 
19''3.  Pub  L.  93-159.  as  amended  Pub.  L.  93- 
511.  Pub.  L.  94-99.  Pub.  L.  94-133.  Pub,  L. 
94-163.  Pub.  L  94-385;  Federal  Energy  Ad- 
ministration Act  of  1974.  Pub.  L.  93-275.  as 
airended.  P\ib.  L.  94  332..Pub  L.  94-385;  E.O. 
11-90  139  PR  23135)  ). 

In  ronstderation  of  the  foregoing,  Part 
211  of  Chapter  II.  Title  10  of  the  Code 
of  Federal  Regulations,  i.s  amended  as 
set  forth  below,  effective  immcdiatelv. 

Issued  in  Washington.  D.C,  Janu- 
ary 18. 1977. 

David  G.  Wilson, 
Acting  General  Counsel. 

i.  Section  211.83  is  amended  by  revls- 
inc  paragraph  (c)(2)(v)  to  read  as 
folows: 

§  21 1^3      .\IIoration  levels. 

•  •  •  •  • 

(c)  Allocation  levels  subject  to  an 
atixaOon  traction.  •  •  • 

(2)   •  •  • 

(V)  Peak  shaving  for  gas  utilities.  Un- 
less directed  by  FEA  upon  application 
Ijursuant  to  Subpart  O  of  Part  205  of 
this  chapter,  the  iise  of  propane  for  pesik 
shaving  by  gas  utilities  during  any  con- 
secutive twelve  month  period  beginning 
after  January  1,  1974,  is  limited  to  the 
Tohime  of  propane  equal  to  one  hundred 
(100)  percent  of  that  volume  which  a 
gas  utility  contracted  for  or  purchased 
for  delivery  during  the  period  April  1, 
1972  through  March  31,  1973,  regardless 
of  whether  that  volume  was  used  during 
the  period.  Propane  shall  not  be  used 
for  peak  shaving  as  long  as  the  gas  utility 
continues  service  during  such  peak  shav- 
ing usage  to  interruptible  industrial  cus- 
toroers  (other  than  for  process  fuel, 
plant  protection  fuel,  or  raw  material) 
or  to  any  nonresidential  customer  who 
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can  use  a  fuel  other  than  natural  gas., 
propane  or  butane;  and  •  •  • 

2.  Section  211.93  is  amended  by  revls- 
in|g  paragraph  (c)(2)(iv)  to  read  as 
follows: 

§  2 1 1 .93      Alloration  levels. 

•  •  •  •  • 

(c)  Allocation  levels  subject  to  an  al- 
location fraction.  •  *  • 

(2)    •  •  • 

<iv)  Peak  shaving  for  gas  utilities.  Un- 
less directed  by  FEA  upon  application 
pursuant  to  Subpart  G  of  Part  205  of 
this  chapter,  the  use  of  butane  for  peak 
shaving  by  gas  utilities  during  any  con- 
secutive twelve  month  period  beginning 
after  January  1.  1974  Is  limited  to  the 
vdlume  of  butane  equal  to  one  himdred 
'lOOi  percent  of  that  volume  which  a 
gas  utility  contracted  for  or  purchased 
for  delivery  during  the  period  April  1, 
19172  through  March  31,  1973,  regardless 
of  whether  that  volume  was  used  during 
tlie  period.  Butane  shall  not  be  used  for 
peak  shaving  as  long  as  the  gas  utility 
continues  service  during  such  peak  shav- 
ing usage  to  interruptible  industrial  cus- 
tomers f  other  than  for  process  fuel,  plant 
protection  fuel,  or  raw  material)  or  to 
any  nonresidential  customer  who  can  use 
a  fuel  other  than  natural  gas  propane  or 
butane:  and 

•  •  •  •  • 
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Tit!e  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  II— SECURITIES  AND 
EXCHANGE  COMMISSION 

(Release    Nos.    34-13156.    3&-19853,   IC-e604, 
AS-2061  I 

PART  240 — GENERAL  RULES  AND  REGU- 
LATIONS, SECURITIES  EXCHANGE  ACT 
OF   1934 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

Adoption  of  Amendments  of  Certain  Forms 
and  Related  Rules 

trhe  Securities  and  Exchange  Com- 
mission today  announced  that  it  has 
adopted  amendments  to  certain  of  its 
rules,  schedules  and  reporting  forms 
under  the  Securities  Exchange  Act  of 
19S4  (the  "Exchange  Act")  (15  U.S.C. 
78a  et  seq..  as  amended  by  Pub.  L.  No. 
94-29  I  June  4.  1975))  which  wiU  (1) 
provide  for  more  timely  filing  of  reports 
on  Form  8-K  (17  CFR  249.308)  by 
amending  General  Instruction  B  to  Form 
8-K  and  Rules  13a-ll  (17  CFR  240.13a- 
11*  and  15d-ll  (17  CFR  240.15d-ll)  ; 
<2i  decrease  the  number  of  items  of  in- 
formation required  to  be  included  in  re- 
ports on  Form  8-K  (17  CFR  249.308)  by 
approximately  62  percent  by  trans- 
ferring certain  items  to  the  Form  10-Q 
'17  CFR  249.308a);  (3)  revise  two  of 
the  items  retained  in  the  Form  8-K  and 
four  of  those  transferred  to  the  Form 
10-Q;  (4)  provide  for  different  filing 
requirements  as  to  Parts  I  and  II  of  the 
Form  10-Q  by  revising  Rules  13a-13  (17 
CFR  240.13a-13)  and  15d-13  (17  (TFR 
240.15d-13) ;   (5)   add  three  new  items 


to  Form  10-K  (17  CFR  249.310)  and 
revise  one  item  of  the  Form  10-K  to  re- 
quire disclosure  of  items  of  information 
previously  required  in  reports  on  Form 
8-K  filed  during  the  fourth  quarter  of 
the  fiscal  year  for  which  no  report  on 
Form  10-Q  is  required;  and  (6)  revise 
Item  5  of  Schedule  14A  to  Regulation 
14  under  the  Exchange  Act  (17  CFR 
240.14a-101)  to  conform  to  the  amend- 
ment to  Item  1  of  Form  8-K.  Forms  8-K, 
10-Q  and  10-K  are  the  general  forms 
for.  respectively,  current,  quarterly  and 
annual  reports  filed  pursuant  to  Section 
13  or  15(d)  of  the  Exchange  Act,  and 
Regulation  14  specifies  the  information 
required  to  be  set  forth  in  proxy  and  in- 
formation statements  filed  pursuant  to 
Section  14  of  that  Act.  Schedule  14A  is 
also  applicable  to  the  solicitation  of 
proxies  under  the  Public  Utility  Holding 
Company  Act  of  1935  (15  U.S.C.  79a  et 
seq.,  as  amended  by  Pub.  L.  No.  94-29 
(June  4.  1975 »)  and  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq,.  as  amended  by  Pub.  L.  94-29 
(June  4,  1975) ) . 

This  release  contains  a  general  dis- 
cussion of  the  purpose  and  effect  of  the 
amendments  and  of  the  consideration 
given  to  the  comments  received  on  the 
proposed  amendments.  Comments  of  a 
general  nature  are  discussed  in  the  Gen- 
eral Statement,  and  specific  comments 
are  discussed  within  the  brief  synopses 
of  the  principal  amendments.  Attention 
is  directed  to  the  text  of  the  amend- 
ments for  a  more  complete  understand- 
ing. 

General  Statement 

Notice  of  the  proposed  amendments  to 
Forms  8-K,  10-Q  and  10-K  and  to  Sched- 
ule 14A  was  published  on  July  12,  1976 
in  Securities  Exchange  Act  Release  No. 
12619  [41  FR  29784,  July  19,  19761.  Com- 
ments on  the  proposed  amendments 
were  received  from  60  interested  parties, 
and  changes  have  been  made  to  refiect 
a  number  of  the  suggestions  made  by 
the  commentators. 

In  Exchange  Act  Release  No.  12619,  the 
Commission  stated  that  the  proposals 
therein  represented  a  step  forward  In  the 
efforts  to  further  simplify  and  rationalize 
the  corporate  disclosiu-e  system  under  the 
federal  securities  laws  and  to  provide 
more  meaningful  information  to  inves- 
tors. Although  a  few  commentators  sug- 
gested that  these  goals  would  be  more 
fully  achieved  through  the  elimination  of 
the  Form  8-K  and  the  trsmsfer  of  all  of 
the  items  of  the  Form  8-K  to  the  Form 
10-Q,'  the  Commission  believes  that  reg- 
istrants should  describe  in  reports  on 
Form  8-K  certain  matters  about  which 
investors  might  not  otherwise  receive 
adequate  and  reasonably  current  infor- 


■  These  commentatDrs  expressed  support  for 
the  recommendations  of  the  so-called  Wheat 
Report  that  the  Form  8-K  be  substantially 
elirriiiiated  and  that  most  of  the  8-K  ItemB 
be  included  In  a  quarterly  report.  See  "Report 
and  Recommendations  to  the  Securities  and 
Exchange  Commission  from  the  Disclosure 
Policy  Study,  Disclosure  to  Investors,  A  Re- 
appraisal of  Administrative  Policies  under 
the  1933  and  1934  .'Vets"  (March  1969)  at  pp. 
356-364. 
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mation.  Accordingly,  the  Form  8-K  has 
been  retained  to  serve  as  the  report  for 
disclosure  of  changes  to  control  of  the 
registrant  (Item  1),  acquisition  and  dis- 
position of  significant  cmaoimts  of  assets 
(Item  2) ,  the  appointment  of  a  receiver 
of  the  registrant  to  a  bankruptcy  or  sim- 
ilar proceedtog  (Item  3),  and  changes  to 
a  registrant's  certifying  accountant 
(Item  4).  The  voluntary  disclosure  item 
has  been  retatoed  to  the  Form  8-K  as 
Item  5  because  the  Commission  believes 
that  registrants  may  wish  to  describe  cer- 
tato  material  events  to  the  monthly  re- 
port. In  order  to  provide  for  more  cur- 
rent report  tog  of  events  of  major  signifi- 
cance to  mvestors.  the  Form  8-K  and 
Rules  13a^ll  and  15d-ll  have  been 
amended  to  require  registrants  to  file 
reports  on  Form  8-K  within  fifteen  days 
after  the  occurrence  of  a  reportable 
event. 

The  Commission  believes  that  the 
amendments  which  are  adopted  today 
should  reduce  the  number  of  reports  on 
Form  8-K  required  to  be  filed  and,  there- 
fore, should  result  to  a  significant  sav- 
ings of  costs  and  time  to  registrants  and 
the  Commission.  Registrants  are  re- 
mtoded,  however,  of  the  obligations  of 
publicly  held  companies  to  make  full  and 
prompt  annoimcements  of  material  facts 
regarding  the  company's  financial  con- 
dition, notwithstanding  their  compliance 
with  the  reporting  requirements  of  the 
Exchange  Act.  The  Commission  believes 
that  these  amendments  do  not  to  any 
way  affect  the  responsibility  of  manage- 
ment to  make  such  aimouncements.  The 
failure  of  companies  to  make  prtwnpt  and 
accurate  disclosure  ot  both  favorable  and 
unfavorable  Information  to  security 
holders  and  the  tovesting  public  may  vio- 
late the  Exchange  Act  and,  to  the  case 
of  an  Issuer  making  a  continuous  offer- 
ing of  its  shares,  may  also  violate  the  Se- 
curities Act  of  1933  If  the  prospectus  is 
not  appropriately  updated.  Therefore, 
corporate  managements  are  urged  once 
agato  to  review  their  policies  with  respect 
to  corporate  disclosure  and  endeavor  to 
set  up  procedures  which  will  insure  that 
prompt  disclosure  be  made  of  all  ma- 
terial corporate  developments.* 

During  the  psist  several  months,  the 
Commission  has  accelerated  further  its 
program  to  totegrate,  streamltoe  and  up- 
date the  corporate  disclosure  system  it 
administers  \mder  the  Securities  Act  and 
the  Exchange  Act.  The  adoption  of  these 
amendments  Is  a  significant  step  forward 
to  these  efforts.  The  Commission  has  also 
adopted  a  revised  Form  S-8  to  Securities 
Act  Release  No.  5767  (November  22, 
1976  (41  FR  52662)  and  has  adopted 
amendments  to  Forms  S-7  and  8^16 
which  make  these  forms  available  to 
more  registrants  to  Securities  Act  Re- 
lease No.  5791  (December  20,  1976  (41 
FR  56301).  Public  comments  have  been 
tovited  on  the  followtog  additicMial  pro- 
posals: (1)  The  adoption  of  a  new  regis- 
tration form  to  permit  use  of  an  abbre- 
viated prospectus  with  certato  business 
combtoatlon  transactions  to  Securities 


*  See  Securltiee  Act  Release  Wo.  6002  (Octo- 
ber 16,  1970) ,  85  m  16733  (October  29.  1970) . 


Act  Release  No.  5744  (October  4.  1976) 
(41  FR  43876);  (2)  the  amendment  of 
the  rules  relating  to  tender  offers,  to  Se- 
curities Act  Release  No.  5731  (August  6, 
1976  (41  FR  33004);  (3)  the  amend- 
ment of  Form  S-16  to  broaden  the  avail- 
ability of  the  form  to  a  limited  category 
of  lai^e  compsuiies  for  the  registration 
of  certato  primary  offerings  of  securities 
to  Securities  Act  Release  No.  5792  (De- 
c«nber  20,  1976)  (41  FR  56331).  The 
Commission  armounced  It  Is  reviewtog 
the  procedures  available  to  small  Issuers 
to  raise  capital,  and  proposals  may  be 
published  soon  sohciting  comments  on 
simplifytag  these  procedures. 

I.  Amendments  Relating  to  the  Time 
FOR  Filing  Reports  on  Form  8-K 

Securities  Exchange  Act  Rules  13a-ll 
and  15d-ll  have  been  amended  to  de- 
lete the  specific  requirement  relattog  to 
the  time  for  flltog  reports  on  Form  8-K 
and  to  refer  instead  to  the  flltog  require- 
ments set  forth  to  the  form  itself.  Gen- 
eral Instruction  B  to  the  form  has  been 
amended  to  require  that  reports  on  Form 
8-K  be  filed  withto  fifteen  days  after  the 
occurrence  of  an  event  specified  to  the 
form  or  withto  ten  days  after  the  end  of 
the  month  durtog  which  occurred  an 
event  reported  pursuant  to  Item  5,  the 
voluntary  disclosure  Item.  Registrants 
are  encouraged,  however,  to  file  all  re- 
ports on  Form  8-K  as  soon  as  practi- 
cable regardless  of  these  flltog  require- 
ments. Registrants  may  conttoue  to  re- 
port more  than  one  event  to  a  report  on 
Form  8-K  provided  there  Is  compliance 
with  the  requirements  of  the  form  relat- 
ing to  the  time  for  filtog  the  report. 

The  Commission  has  considered  the 
objections  to  the  proposed  filing  require- 
ment of  ten  days  after  the  occurrence  of 
the  reportaWe  evMrt  which  were  raised 
by  many  of  the  commentators  but  be- 
lieves that  any  toconvenience  to  regis- 
trants will  be  more  than  offset  by  the 
benefits  to  tovestors  from  more  timely 
reporting.  In  addition,  the  Commission 
believes  that  upon  the  occurrence  of  any 
one  of  the  four  events  requiring  current 
disclosure  registrants  should  have  knowl- 
edge of  the  event  and  access  to  most  of 
the  Infoitnation  required  to  be  set  forth 
to  response  to  the  applicable  item.  In  or- 
der to  alleviate  any  difficulties  which  reg- 
istrants might  encoimter  as  a  result  of 
weekends,  holidays  or  the  maul  service, 
the  Comjnission  has  adopted  the  filtog 
date  of  fifteen  days  after  the  occurrence 
of  tiie  reportable  event  rather  than  the 
proposed  ten  days  after  the  occurrence 
of  the  event. 

In  light  of  the  pnnxised  earUer  filtog 
date  for  reports  on  Form  8-K,  the  Com- 
mission has  also  amended  General  In- 
struction B  to  provide  registrants  with 
an  additional  30  days  after  the  report  is 
filed  to  which  to  file  tbe  auditor's  letter 
required  by  Item  6(b)  when  the  regis- 
trant r^mrts  a  change  to  Its  certifying 
accountant. 

"nie  Cc»nmlssion  has  not  adopted,  how- 
ever, tlie  proposal  to  permit  registz^ants 
to  file  withto  60  days  after  the  report  is 
filed  the  financial  statonents  required 
to  be  included  tn  reports  pursuant  to 


Item  2  of  Form  8-K.  The  Commission 
believes  that  the  proposed  revision  is  un- 
necessary because  of  the  provisions  of  i 
Rule  12b-25  under  the  Exchange  Aot  (17 
CFR  240.12b-25)  relating  to  requests  for 
extension  of  time  for  fumi^ing  Infor- 
mation. Rule  12b-25  provides  for  an 
automatic  30 -day  extension  of  time  un- 
less the  Commission  entere  an  order  de- 
nying the  application  or  notifies  the  reg- 
istrant that  the  appUcation  has  been 
denied  within  15  days  after  the  applica- 
tion on  Form  12b-25  (17  CFR  249.322  •  is 
filed.  An  additional  30  days  to  which  to 
file  the  required  information  may  be 
available  upon  separate  application. 

n.  Amendments  Relating  to  the  Elimi- 
nation OF  Items  Prom  Form  8-K 

"Hie  amendments  authorized  today 
eliminate  the  following  information 
items  from  Form  8-K:  Item  3  (Legal 
Proceedtogs) ,  Item  4  (Changes  to  Secu- 
rities) ,  Item  5  (Changes  to  Security  for 
Registered  Securities),  Item  6  (Defaults 
Upon  Senior  Securities),  Item  7  (In- 
crease to  Amount  of  Securities  Out- 
standing), Item  8  (Decrease  to  Amount 
of  Securities  Outstanding).  Item  9  (Op- 
tions to  Purchase  Securities),  Item  10 
(Extraordtoary  Item  Charges  and  Cred- 
its, other  Material  Charges  and  Credits 
to  Income  of  an  Unusual  Nature,  Re- 
statements of  Capital  Share  Account) , 
and  Item  11  (Submission  of  Matters  to  a 
Vote  of  Security  Holders) .  To  the  extent 
that  any  of  the  events  previously  re- 
ported pursuant  to  these  former  8-K 
items,  such  as  material  legal  proceedtogs, 
constitutes  an  event  of  material  impor- 
tance to  security  holders  to  the  opinion 
of  the  registrant,  it  may  be  reported  un- 
der the  new  Item  5  of  the  Form  8-K,  the 
voluntary  disclosure  item.  Ilie  items  re- 
maining in  Form  8-K  have  been  renum- 
bered. 

A.  elimination  of  item  6    ( DEFAULTS  UPON 
SENIOR  SECURITIES) 

In  Securities  Exchange  Act  Release 
No.  12619,  the  Commission  proposed  to 
retain  to  revised  form  previously  num- 
bered Form  8-K  Items  6  and  10.  It  was 
proposed  that  Item  6  be  revised  to  re- 
quire disclosure  of  non-compliance  with 
the  terms  for  payment  of  principal  and 
toterest  on  senior  securities.  Upon  recon- 
sideration of  the  proix>sal  and  after  re- 
view of  the  comments,  the  Commission 
has  transferred  the  unrevlsed  former 
8-K  Item  6  to  the  Form  10-Q.  The  pro- 
posed revision  would  not  have  fully 
achieved  the  objective  of  requiring  early 
disclosure  of  significant  liquidity  diffi- 
culties and  the  quarterly  report  is  the 
more  appropriate  report  for  disclosure  of 
defaults  upon  senior  securities.      ' 

B.  Elimination  of  Item  10  of  the  Form 
8-K  Relating  to  Material  Charges 
AND  Credits 

Former  Item  10  of  Form  8-K  required 
disclosure  of  material  charges  and  cred- 
its to  tocome  of  an  unusual  or  Infrequent 
nature  and  direct  chartres  and  credits 
to  retatoed  earnings.  The  objectives  of 
the  item  were  to  require  appropriate 
and  timely  reporting  of  events  or  trans- 
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actions  which  had  a  material  impact 
upon  the  registrant's  financial  position 
or  results  of  operations.  The  Commission 
continues  to  believe  that  disclosure  of 
such  information  is  necessary.  However, 
it  believes  that  the  objective  is  achieved 
without  the  necessity  for  specific  re- 
quirements in  Forms  8-K,  10-Q  and  10- 
K.  The  Commission  has.  therefore,  de- 
termined to  eliminate  Item  10  and  not 
transfer  the  item  to  the  Form  10-Q. 

The  Commission  believes  t^at  Item  10 
of  Form  S-K  is  now  unnecesSferv  because 
the  ^formation  previously  required  by 
that  item  has  become  a  part  of  other 
regulations  suhsequentlv  adopted  by  the 
Commission  and /or  revisions  to  gener- 
ally accepted  accounting  principles.  The 
Commission  believes  that  ^Accounting 
Principles  Board  Opinions  No.  28  (In- 
terim Financial  Reporting  and  No.  30 
'Reporting  the  Results  of  Operations) 
and  Accountinc;  Series  Releases  No  159 
(Textual  Analysis  of  Siunmarv  of  Earn- 
ings or  Operations)  (39  FR  31896)  and 
No.  177  (Interim  Finnnciol  Reporting, 
including  Instruction  5  to  Form  10-Q, 
Management's  Analvsis  of  Quarterly  In- 
come) (40  FR  46107),  provide  an  appro- 
priate framework  or  reoulrements  for 
the  disclosure  of  material  charges  and 
credits. 

Accounting  Principles  Board  Opinion 
No.  30  requires  that  disclosure  of  the 
nature  and  financial  effects  of  unusual 
or  infrequently  occurring  items  on  the 
fact  of  the  income  statement.  In  ad- 
dition,  the  management  discussion  and 
analscsis  of  the  statement  of  operations 
required  by  ASR  159  requires  a  discus- 
sion of  material  facts,  whether  favor- 
able or  unfavorable,  which  in  the  opinion 
of  the  management  may  make  the  his- 
torical operations  or  earnings  not  in- 
dicative of  current  or  future  operations 
or  earnings.  The  Commission  believes 
that  these  disclosure  requirements  en- 
compass reporting  the  nature  of  a  charge 
or  credit,  the  reasons  for  a  charge  or 
credit,  and  an  analysis  of  the  compo- 
nents of  the  charge  or  credit.  Including 
information  as  to  the  types  of  items 
written  off  and  provision  made  for  futiure 
expenses.  They  also  encompass  the  re- 
porting of  the  timing  of  significant  fu- 
ture cash  requirements  or  recoveries. 

The  Commission  also  believes  that  pro- 
visions for  future  charges  and  the 
chanfes  in  such  provisions  are  subject 
•to  the  reporting  requirements  of 
Schedule  xn  of  Regulation  S-X  (Valu- 
ation and  Qualifying  Accounts  and  Re- 
serves) (17  CPR  210.12-13).  Major  com- 
ponents of  such  reserves  should  be  set 
forth  separately  in  Schedule  XTT. 

By  eliminating  the  specific  material 
charffes  and  credits  item  from  the  forms, 
the  Commission  does  not  believe  the  re- 
quirements for  such  disclosures  have 
been  lessened  nor  does  it  believe  that 
the  ^fmritrtAM  or  quality  of  disclosures 
regaifdlng  material  events  or  traoisac- 
tiossi  of  registrants  will  be  diminished. 
The  Commission  again  reminds  regls- 
tranti  of  their  responsiUlltles  under  the 
Secwltles  Acts  for  full  and  ttm^  dts- 
cloware  of  material  charges  and  credits 
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In  the  absence  of  specific  requirements 
In  its  forms.  The  Commission  intends  to 
monitor  compliance  with  the  disclosure 
requfrements  for  these  forms  and  will 
take  further  action  in  appropriate 
circumstances. 

m.  Amendments  Relating  to  the 
Tr.%nsfer  of  Items  From  the  Form  8-K 
TO  THE  Form  10-Q 

A.  AMENDMENTS  TO  FORM  10-Q  FOR  QUAR- 
TERLY REPORTS  UNDER  SECTION  13  OR  15 
(d)     OF    THE    SECURITIES    EXCHANGE    ACT 

The  information  called  for  by  the 
items  which  have  been  eliminated  from 
the  Form  8-K  will  be  reported  in  quar- 
terly reports  on  Form  10-Q,  with  the 
exception  of  Items  9  (Options  to  Pur- 
chase Securities)  and  10  (Extraordinary 
Item  Charges  *  *  *).  Item  9  has  not 
been  included  in  Form  10-Q  because  the 
disclosure  it  calls  for  already  is  required 
in  annual  reports  on  Form  10-K  and  in 
proxy  and  information  statements  filed 
pursuant  to  Section  14  of  the  Securities 
Exchange  Act;  Item  10  has  not  been 
tran^erred  to  the  Form  10-Q  for  the 
reasons  discussed  above. 

The  amendments  to  Form  10-Q  pro- 
vide for  a  two  part  report.  Part  I  con- 
tains the  quarterly  financial  informa- 
tion and  Part  n,  which  is  deemed  to  be 
a  "filed"  document  and  subject  to  the 
liability  provisions  of  Section  18  of  the 
Exchange  Act,  contains  the  following 
items  of  information:  (1)  The  informa- 
tion reported  pursuant  to  the  seven 
Items  being  transferred  to  the  Form  10- 
Q  from  the  Form  8-K;  (2)  a  new  Item  8 
which  enables  a  registrant  voluntarily 
to  include  In  its  quarterly  report  any 
information  not  otherwise  called  for  by 
Form  10-Q  which  the  registrant  deems 
of  material  Importance  to  security  hold- 
ers; <3)  a  new  Item  9  relating  to  reports 
on  Form  8-K,  if  any,  which  have  been 
filed  by  registrant  during  the  quarter 
covered  by  the  report;  and  (4)  appro- 
priate instructions  as  to  required  ex- 
hibits.  The  General  Instructions  to  Form 
10-Q  have  been  amended  to  reflect  the 
reorganization  of  the  form  into  the  two 
parts  and  to  include  instructions  appro- 
priate to  the  information  required  by 
new  Part  II  of  the  form. 

New  Item  8  of  Part  II  of  Form  10-Q, 
which  permits  registrants  to  report  mat- 
ters of  material  importance  to  security 
holders,  is  similar  to  former  Item  13  of 
Form  8-K  and  to  Item  5  of  the  amended 
form.  It  differs  from  the  8-K  item  in 
that  It  provides  for  disclosure  of  events 
"not  previously  reported  in  a  report  on 
Form  8-K." 

In  addition,  new  Item  9  of  Part  n  of 
Form  10-Q  requires  registrants  to  file 
certain  necessary  exhibits  to  the  other 
items  of  Part  II  and  state  whether  any 
reports  on  Form  8-K  have  been  filed 
during  the  quarter  covered  by  the  report, 
listlrig  the  dates  of  any  such  reports,  the 
items  reported  and  any  financial  state- 
ments filed.  This  amendment  is  Intended 
to  provide  users  of  the  reporting  system 
wlUi  a  convenient  reference  to  determine 
whet2ier  a  registrant  has  filed  any  re- 
ports on  Form  8-K. 


B.  AMENDMENTS  TO  SECURITIES  EXCHANGE 
ACT  RULES  13a-13  (17  CFR  240.13a-13) 
AND    15d-13     (17    CFR    240.15d-13) 

In  connection  with  the  transfer  of 
items  from  the  Form  8-K  to  the  Form 
10-Q,  the  Commission  has  adopted  cer- 
tain technical  amendments  to  Rules  13a- 
13  and  15d-13  under  the  Exchange  Act  in 
order  to  set  forth  the  persons  required  to 
file  pursuant  to  and  the  nature  of  the 
filing  requirements  of  Parts  I  and  II  of 
the  form. 

Rules  13a-13  and  15d-13  have  been 
amended  to  revise  the  exemption  con- 
tained therein  from  the  requirement  to 
file  quarterly  reports  on  Form  10-Q.  All 
life  insurance  companies  and  holding 
companies,  regardless  of  the  effect  on 
si^h  companies  of  the  amendments  an- 
nounced in  Accounting  Series  Release 
No.  197  (41  FR  42645) ,  and  certain  min- 
ing companies  henceforth  will  be  re- 
quired to  file  quarterly  reports  on  Part  II 
of  Form  10-Q  to  report  the  occurrence 
of  any  one  or  more  of  the  events  specified 
in  Part  II  and  to  state  whether  or  not 
any  reports  on  Form  8-K  have  been  filed. 
These  companies  have  been  required  to 
file  current  reports  on  Form  8-K  and, 
therefore,  the  amendment  merely  pre- 
serves tlie  status  quo.  The  exemption 
from  the  requirements  to  file  quarterly 
and  current  reports  on  Forms  10-Q  and 
8-K  formerly  available  to  certain  invest- 
ment companies  and  foreign  private  Is- 
suers has  not  been  affected  by  the 
amendments  announced  today. 

Secondly,  in  order  to  retain  the  re- 
quirement that  public  utilities,  common 
carriers  and  pipeline  carriers  report  the 
information  called  for  by  the  items 
which  have  been  transferred  from  the 
Form  8-K  to  the  10-Q,  Rules  13a^l3  and 
15d-13  have  been  amended  to  provide 
that  those  corporations  which  are  regu- 
lated by  the  Civil  Aeronautics  Board,  the 
Federal  Communications  Commission, 
the  Federal  Power  Commission  or  the 
Interstate  Commerce  Commission  may 
file  their  reports  submitted  to  such  agen- 
cies in  lieu  only  of  Part  I  of  the  form.' 

Securities  Exchange  Act  Rules  13a^l3 
and  15d-13  have  provided  priw  to  their 
amendment  that  the  quarterly  reports 
are  not  deemed  to  be  "filed"  for  the  pur- 
pose of  Section  18  of  the  Exchange  Act  or 
otherwise  subject  to  the  liabilities  of 
that  section.'  Section  18  h£is  been  appli- 
cable to  the  information  reported  on 
Form  8-K  and,  accordingly,  the  Com- 


•  In  Securities  Exchange  Act  Release  No. 
13768  (September  3,  1976)  (41  FR  39050), 
the  Commission  proposed  amendments  to 
Rules  13a-13  and  15d-13  to  require  regis- 
trants subject  to  the  Jurisdiction  of  the 
above  federal  agencies  to  file  annual  re- 
port* on  Form  10-K  and 'quarterly  financial 
reports  on  Form  10-Q;  these  proj>o6als  are 
stlU  pending. 

*  The  basis  stated  for  th«  determination 
that  Section  18  should  not  apply  to  the 
quarterly  financial  information  was  that  "in- 
terim earnings  figures  can  frequently  be  ar- 
rived at  only  by  the  use  of  reasonable  esti- 
mates or  on  the  basis  of  certain  assump- 
tions •  •  •"  See  Securities  Sxcfaange  Act 
Release  No.  5120  (January  27.  19S6),  20  FR 
771  (February  4,  1966) . 
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mission  has  sunended  Rules  13a-13  and 
15d-13  to  extend  Sectitm  18  llabihty  to 
the  information  required  by  Part  n  of 
the  Form  10-Q. 

C.  AMENDMENTS  TO  FORM  10-K  FOR  ANNUAL 
REPORTS  PUBSTTANT  TO  SECTION  13  OR 
lS(d)    OF  THE  SECURITIES  EXCHANGE  ACT 

Reports  on  Form  10-Q  are  not  required 
for  the  fourth  quarter  of  a  registrant's 
fiscal  year,  and  the  Form  10-K  has  not 
previously  required  the  disclosure  of  cer- 
tain of  the  events  reportable  under  the 
items  contained  In  new  Part  II  of  the 
Form  10-Q.  Therefore,  in  order  to  pro- 
vide for  prompt  reporting  of  the  infor- 
mation called  for  by  these  items  concern- 
ing events  occurring  during  registrant's 
fourth  quarter,  the  CcHnmission  has 
amended  the  Form  10-K  to  require  dis- 
closure of  the  following  matters  unless 
previously  reported  In  a  report  on  Form 
lO-Q: 

(1)  The  institution  and  termination 
of  material  legal  proceedings  (revised 
Items); 

(2)  Increases  and  decreases  in  regis- 
tered debt  securities  and  in  indebtedness 
(revised  Item  6) ; 

(3)  Changes  in  securities  and  changes 
in  security  for  registered  securities  (new 
Item  7) ; 

(4)  Defaults  upon  senior  securities 
(new  Item  8> ;  and 

(5)  Submission  of  matters  to  a  vote 
of  security  holders  (new  Item  10) .' 

Item  6  has  been  amended  further  to 
eliminate  former  paragraph  (b)  which 
required  disclosure  relating  to  securities 
sold  by  registrants  in  reUance  upon  Sec- 
tion 4(2)  of  the  Securities  Act  of  1933 
(the  "Seciuities  Act")    (15  U.S.C.  77a 
et  seq.  as  timended  by  Pub.  L.  No.  94-29 
(June  4, 1975) ) .  The  Commission  believes 
that  this  paragraph  is  unnecessary  be- 
cause disclosure  of  sales  of  securities  In 
reliance  upon  Section  4(2)   is  required 
already  by  other  provisions.  All  issuances 
of  equity  securities  are  reported  imder 
paragraph  (a)  of  Item  6.  In  addition,  all 
increases  in  the  amoimt  outstanding  of 
debt  securities  will  be  reported  in  quar- 
terly reports  on  Form  lO-Q  (or  In  annual 
reports  on  Form  lO-K  when  the  transac- 
tions occurred  during  the  fourth  quarter 
of  registrant's  fiscal  years)  If  the  aggre- 
gate amount  of  all  such  increases  not 
previously  reported  exceeds  five  percent 
of  the  outstanding  securities  of  the  class. 
In  lieu  of  former  paragraph  <b)  of  Item 
6,  new  paragraph  (b)  requires  registrants 
to  list  and  briefly  discuss  increases  and 
decreases  in  the  amoimt  outstanding  of 
debt  securities  and  indebtedness  which 
were  previously  reported  in  quarterly  re- 
ports on  Form  10-Q.  The  Cmunission 
believes  that  this  amendment  will  make 
disclosure  in  the  Form  10-K  more  com- 
plete while  eliminating  disclosure  of  less 
significant  transactions  and  unnecessary 


repetittoh  of  previously  disclosed  infor- 
mation. 

In  addition,  a  new  Item  has  been 
adopted  in  Form  10-K  requiring  reg- 
istrants to  state  whether  any  reptH^  on 
Form  &-K  have  been  filed  during  the 
last  quarter  of  the  period  covered  by  the 
report  and  to  list  the  items  reported  and 
financial  statements  filed,  and  the  dates 
of  the  reports.  Certain  technical  amend- 
ments to  the  Form  10-K  have  also  been 
adopted  to  renumber  the  prior  10-K 
items  and  references  to  itons  contained 
therein,  and  to  list  the  exhibits  required 
by  the  new  items  of  the  farm.  (New  It«n 
13(b)  RepOTts  on  Form  8-K i . 

m.  Amekdments  to  Form  8-K  for  Cur- 
rent Reports  Under  Section  13  or 
15(d)  OF  the  SECTnoTiES  Exchange  Act 
AND  to  Schedule  14A  to  Regulation  14 
Under  the  Securities  Exchange  Act 

A.  amendment  to  item   1  of  form  8-K 

(CHANGES  IN  CONTROL  OF  REGISTRANT) 
AND  TO  ITEM  5  OF  SCHEDULE  14A  TO  REG- 
ULATION 14  (VOTING  SECURITIES  AND 
PRINCIPAL    HOLDERS    THEREOF) 

The  Commission  has  revised  Iton  1  of 
Form  8-K  to  expand  the  disclosure 
heretofore  required  to  be  reported  con- 
cerning changes  in  c(mtrcd  of  registrants 
and  to  conform  the  disclosure  require- 
ments of  the  item  to  the  existing  re- 
quirements of  Item  5  (e)  and  (f)  of 
Schedule  14A  to  Regulation  14  xmder 
the  Securities  Exchange  Act,  applicable 
to  proxy  and  information  statements. 
The  revised  item  will  require  disclowire 
of  (1)  the  identity  of  the  person  or  per- 
sons from  whom  control  was  assumed 
and  (2)  a  description  of  any  arrange- 
ments, including  a  pledge  of  securities  of 
the  registrant  or  any  of  its  parents, 
which  might  result  in  a  change  In  con- 
trol of  the  registrant. 

The  Commission  has  also  amended 
Item  1  of  Form  8-K  and  Item  5  of 
Schedule  14A*  to  require  the  following 
additional  disclosure  concerning  changes 
in  control:  (1)  The  amount  and  source 
of  the  consideration  used  by  the  person 
or  persons  who  acquired  control ;  (2)  the 
terms  of  any  loans  or  pledges  obtained 
by  the  new  control  group  for  the  purpose 
of  acquiring  control  and  the  names  of 
the  lenders  or  pledgees;  and  (3)  a  de- 
scription of  any  arrangements  or  under- 
standings among  members  of  both  the 
former  and  new  control  group  and  their 
associates  with  respect  to  election  of 
directors  or  other  matters.  If  the  source 
of  all  or  any  part  of  the  consideration 
paid  by  the  person(s)  who  acquired  con- 
trol is  a  loan  made  in  the  ordinary 
course  of  business  by  a  bank  as  defined 
in  Section  3(a)(6)  of  the  Act,  the  re- 
vised itenvs  permit  the  registrant  to 
delete  the  name  of  the  bank  provided  a 
request  for  confidentiality  has  been  made 
pursuant  to  Section  13(d)  (1)  (B)  of  the 


^  These  matters  have  heretofore  been  re- 
ported in  reports  on  Form  8-K  under  Items 
10,  3,  7  and  8,  4  and  B,  6,  and  11  respective- 
ly. For  a  dlscuasion  of  the  amendments  of 
some  of  these  Items  In  Part  n  of  the  Form 
10-Q,  see  the  discussion  In  Section  IV. 


•  The  (Commission  recently  has  proposed  for 
comment  certain  amendments  to  Item  5  of 
Schedule  14A  which  would  require  more  dis- 
closure regarding  the  bacJcgrovmd  of  the 
management  of  pubUcIy-held  companies.  See 
Securities  Act  Release  No.  5728  (November  2, 
1976),  41  FR  4949  (November  9,  1976). 


Act  by  the  person(s)  who  acquired  con- 
trol." 

Certain  commentators  questioned  the 
need  for  requiring  disclosure  of  changes 
in  control  of  registi%nts  in  reports  on  the 
Form  8-K  in  view  of  the  filing  require- 
ments of  Section  13(d)  of  the  Exchange 
Act.  It  is  the  Commission's  belief  that  a 
change  in  control  of  a  registrant  is  an 
important  event  about  which  current  in- 
formation should  be  readily  available  to 
investors.  The  Schedule  13D  (17  CFR 
240.13d-101)  is  not  an  adequate  substi- 
tute for  the  report  on  Form  8-K  for  the 
following  reasons:  (1)  Section  13(d)  is 
not  applicable  to  the  acquisition  of  secu- 
rities of  a  company  which  flies  reports 
under  the  Exchange  Act  pursuant  to  Sec- 
tion 15(d)  of  the  Act;  (2)  many,  if  not 
most,  of  the  acquisitions  of  securities 
reported  in  accordance  with  Section 
13(d)  do  not  result  in  changes  In  control 
of  the  registrant:  and  (3)  changes  in 
control  are  not  sdways  the  result  of  an 
acquisition  of  securities.  Accordingly. 
Item  1  has  been  retained  in  the  Form 
8-K. 

In  addition,  various  commentators 
noted  that  the  disclosure  required  by 
the  item  may  be  unavailable  to  the  man- 
agement. Rule  12b-21  imder  the  Ex- 
change Act  (17  CFR  240.12b-21)  relates 
to  those  Instances  when  Information  is 
unknown  to  the  registrant;  therefore, 
these  items  have  not  been  amended  to 
state  that  information  need  be  given  only 
Insofar  as  it  is  known  or  reasonably 
available  to  management. 

B.  AMENDMENT  TO  ITEM  2  OF  FORM  8-K 
<  ACQUISITION  OR  DISPOSITION  OF  ASSETS) 

In  order  to  provide  for  reporting  of 
more  complete  Information  concerning 
acquisitions  or  dispositions  of  signiflcant 
amounts  of  assets,  otherwise  than  in  the 
ordinary  course  of  business,  the  Com- 
mission has  smiended  Item  2  of  Form  8-K 
to  require  disclosure  of  the  source  of  the 
funds  used  by  the  registrant  or  its  sub- 
sidiary in  making  an  acquisition.  If  all 
or  any  part  of  the  consideration  is  a  loan 
made  in  the  ordinary  course  of  business 
by  a  bank  as  defined  in  Section  3(a)  (6) 
of  the  Act,  the  revised  item  permits  the 
registrant  to  delete  the  name  of  the  bank 
provided  a  request  for  confidentiality  has 
been  made  pursuant  to  Section  13(d)  (1) 
(B)  of  the  Act  by  the  person(s)  who 
acquired  control.'  The  proposed  revision 
to  require  disclosure  of  management's 
reasons  for  acquiring  or  disposing  of  the 
assets  has  been  deleted  upon  its  recon- 
sideration by  the  Commission. 

C.  ADDITION  OF  NEW  ITEM  3  TO  FORM  8-K 
(BANKRUPTCY    OR    RECEIVERSHIP) 

The  Commissi(m  has  adopted  a  new 
Item  3  to  Form  8-K  to  require  reporting 
of  information  concerning  the  appoint- 
ment of  a  receiver  for  the  registrant  or 
its  parrait  in  a  proceeding  under  the 

~  If  a  request  for  confidentiality  has  not 
been  made  pursuant  to  Section  13(d)  (1)  (B) 
of  the  Act,  registrant  may  request  confiden- 
tiality of  the  identity  of  the  bank  pursuant 
to  the  provisions  of  Rule  24b-a  of  the  Act 
(17  CFR  240.24b-2). 

■  See  aUo  note  7  supra. 
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Bankruptcy  Act  or  in  any  other  proceed- 
ing ander  State  or  Federal  law  in  which 
a  court  or  governmental  body  has  as- 
siuned  jurisdiction  over  substantially  all 
of  the  assets  or  business  of  the  registrant 
or  its  parent,  or  if  such  jurisdiction  has 
been  assumed  by  leaving  the  existing  di- 
rectors and  officers  In  possession,  but 
subject  to  the  supervision  and  ccmtrol  of 
a  court  or  governmental  body.  The  Com- 
misadon  believes  that  the  availability  of 
this  information  in  the  CommisslcHi's 
pubUc  files  will  be  useful  to  investors. 

D.  AMENDMENT  TO  INSTRUCTION  4  OF  THE  IN- 
SmUCTION  RELATING  TO  THE  FILING  OF 
FINANCIAL  STATEMENTS  OF  BUSINESSES 
ACQXnRED 

Instruction  4  relating  to  the  financial 
statements  required  when  an  acquisition 
of  a  business  Is  reported  pursuant  to 
item  2  has  been  amended  to  clarify  when 
the  Commission  may  grant  a  waiver  from 
the  requirement  to  furnish  financial 
statements.  In  addition,  the  instruction 
has  beoi  revised  to  state  that  requests  for 
relief  ^ould  be  filed  as  a  part  of  the  re- 
port on  Form  &-K  and  to  set  forth  the 
information  to  be  included  together  with 
such  a  request 

The  Commission  may  grant  relief 
from  the  provisions  relating  to  the  re- 
quired financial  statements  if  the  state- 
ments are  not  reasonably  available  to  the 
registrant,  because  the  obtaining  thereof 
wovld  Involve  unreasonable  effort  or  ex- 
pense or  practicable  difficulties.  When  a 
request  for  relief  Is  submitted,  the  Com- 
mission considers  the  reasons  advanced 
by  the  registrant  and  the  magnitude  of 
the  acquisition  based  on  the  financial 
data  submitted. 

The  Commission  believes  that  these 
amendments  will  facilitate  the  consider- 
ation of  requests  for  relief  In  the  future. 

E.   TECHNICAL   AMENDMENTS 

The  new  item  and  the  items  which 
have  been  retained  in  the  Form  8-K  as 
well  as  the  Instructions  to  the  required 
exhibits  have  been  renumbered  and 
rerlsed  to  reflect  the  above-outlined 
changes,  the  deletion  of  Items  9  and  10 
and  the  transfer  of  former  Items  3.  4,  5, 
6,  7,  8  and  11  to  the  Form  10-Q.  The 
cover  page  of  the  form  has  been  amended 
to  add  a  line  for  disclosure  of  the  regis- 
trant's former  name  or  former  address 
if  they  have  been  changed  since  the  reg- 
istrant's last  report  was  filed.  General 
Instruction  E  has  been  deleted  because 
Rale  12b-23  under  the  Exchange  Act  (17 
CFR  240.12b-23)  clearly  discusses  incor- 
poration by  reference. 

IV.  Amendments  to  Items  op  the  Form 
8-K  Transferred  to  New  Part  n  of 
Form  10-Q 

A.  imc  I,  part  U  of  form  10-Q  (LEGAL 
PROCEEDINGS)  (FORMERLT  ITEM  3  OF 
TORM  S-K) 

The  Commission  has  transferred  to 
the  Form  10-Q  in  revised  form  previ- 
ously numbered  Item  3  of  the  Form  8-K. 
This  item  has  been  revised  to  require 
res^rants  to  describe  the  disposition  of 
prevloiisly  reported  legal  proceedings. 
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B.  ITEM  4  (nrCREASE  IN  AMOUNT  OX7TSTAND- 
INC  OF  SECURITIES  OR  INDEBTZDNKSS) 
AND  ITEM  9  (DECREASE  IN  AMOUNT  OUT- 
SHANDING  OF  SECURITIES  OR  INDEBTED- 
NBSS>  OF  PART  IZ  OF  FORM  10-Q  (FOR- 
MERLY ITEMS  7   AND  8  OF  FORM  8-K> 

Former  Items  7  and  8  of  the  Form 
&-K  relating  to  disclosure  of  increases 
and  decreases  in  securities  outstanding 
have  been  transferred  to  Part  II  of  the 
Form  10-Q  in  revised  form.  The  items 
have  been  revised  to  reflect  the  staff's 
interpretation  that  increases  and  de- 
creases in  commercial  loans  must  be  re- 
ported thereunder. 

A  few  commentators  questioned  the 
applicability  of  prior  Form  8-K  Items  7 
and  8  to  various  types  of  commercial 
loans,  such  as  revolving  credit  agree- 
ments, citing  cases  which  hold  that  com- 
mescial  loans  are  not  securities.  In  view 
of  their  observations  and  in  order  to 
clarify  the  extent  of  disclosure  which  the 
Commission  believes  should  be  required 
by  these  items,  the  captions  and  the  text 
of  the  items  in  the  Form  10-Q  have  been 
revised  to  require  disclosure  of  fluctua- 
tions in  the  amount  outstanding  of  in- 
debtedness as  well  as  seciu:ities.  Obliga- 
tions which  mature  not  later  than  one 
yeajr  from  the  date  of  issuance  are  ex- 
cluded from  the  applicability  of  the 
items. 

In  addition,  the  itons  have  been  re- 
vised in  order  to  require  disclosure  only 
of  significant  increases  and  decreases  of 
in()ebtedness.  A  new  instruction  appli- 
cable to  these  items  has  been  adopted 
which  permits  registrants  to  classify  sill 
of  their  Indebtedness  (including  short 
term  Indebtedness)  Into  ccHQvertlble  long 
term  debt  and  other  indebtedness  for  the 
purpose  of  determining  whether  the  ag- 
gregate amount  of  all  changes  in  the 
amount  of  one  of  these  two  classes  of  in- 
debtedness, including  changes  not  pre- 
viously reported,  exceeds  five  percent  of 
the  outstanding  debt  in  the  class. 

The  required  disclosure  with  re^>ect  to 
increases  and  decreases  In  the  amount 
of  equity  securities  will  be  the  same  as 
that  required  by  former  Items  7  and  8 
of  the  Form  8-K. 

The  Commissicoi  believes  ih&t  the  nsu:- 
rative  disclosure  relating  to  increases 
and  decreases  in  commercial  debt  is 
necessary  in  Part  n  of  the  Form  10-Q 
despite  the  opinion  expressed  by  cer- 
tain commentators  that  the  expanded 
balance  sheet  disclosure  required  in  the 
quarterly  report  should  be  sufficient.  The 
information  which  must  be  disclosed 
pursuant  to  Items  5  and  6  of  Part  n  of 
the  Form  10-Q  is  more  complete  than 
the  information  which  is  required  by 
Part  I  of  the  form. 

C.   TECHNICAL  AMENDMENTS 

The  instructions  to  Part  I  and  the 
items  and  the  instructions  in  Part  n  of 
the  Form  10-Q  have  been  numbered,  re- 
vised or  drafted  to  reflect  the  above- 
outlined  changes  and  the  reorganiza- 
tion of  the  form  into  2  parts.  Former 
Oeneral  Instruction  M  to  the  Form  10-Q 
has  been  deleted  because  similar  dis- 
closure is  now  required  in  Part  11  of  the 
revised  form. 


The  text  of  amendments  is  set  forth 
below: 

1.  Rule  13ar-ll  (5  240.138^11)  Is 
amended  by  revising  paragraph  (a)  to 
read  as  follows : 

§  240.13a— 11  Current  reports  on  Form 
8-K  (§  249.308  of  thu  chapter). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  sectl(»i,  every  registrant  sub- 
ject to  §  240.13a-l  shall  file  a  current 
report  on  Form  8-K  within  the  period 
specified  in  that  form  unless  substanti- 
ally the  same  information  as  that  re- 
quired by  Form  8-K  has  been  previously 
reported  by  the  registrant. 

•  •  •  •  • 

2.  Rule  13a-13  (5  240.13a-13)  is  re- 
vised to  read  as  follows: 

§  240.13a— 13  Quarterly  reports  on 
Form  10-Q  (§  249.308a  of  this 
chapter). 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  every  issuer 
which  has  securities  registered  pursuant 
to  section  12  of  the  Act  and  which  is  re- 
quired to  file  annual  reports  pursuant 
to  section  13  of  the  Act  on  Form  10-K 
(§  249.310  of  this  chapter) ,  12-K  (§  249.- 
312  of  this  chapter)  or  U5S  (§249.450 
of  this  chapter)  shall  file  a  quarterly  re- 
port on  Form  10-Q  (§  249.308a  of  this 
chapter)  within  the  period  specified  in 
(jeneral  Instruction  A  to  that  form,  for 
each  of  the  first  three  fiscal  quarters  of 
each  fiscal  yoi^r  of  the  issuer,  commenc- 
ing with  the  first  such  fiscal  quarter 
which  ends  after  securities  of  the  Issuer 
become  so  registered. 

(b)  The  provisions  of  this  rule  shall  not 
apply  to  the  following  issuers: 

(1)  Investment  comi>anIes  required  to 
file  quarterly  reports  pursuant  to 
9  240.13a-12;  or 

(2?  Foreign  private  issuers  required  to 
file  reports  pursuant  to  §  240.13a-16. 

(c)  Part  I  of  the  quarterly  report  on 
Form  10-Q  need  not  be  filed  by  the  fol- 
lowing issuers: 

(1)  Life  insurance  companies  and 
holding  companies  having  only  life  in- 
surance subsidiaries  for  quarters  in  fis- 
cal years  ending  on  or  before  Decem- 
ber 25. 1978,  if  they  do  not  meet  the  tests 
specified  in  5  210.3-16(t)  (1)  (1)  (B) ; 

(2)  Mutual  life  insurance  companies; 
or 

(3)  Mining  (wmpanies  not  in  the  pro- 
duction stage  but  engaged  primarily  in 
the  expl<N-ation  for  or  the  development 
of  mineral  deposits  other  than  oil,  gas  or 
coal,  if  all  the  following  conditions  are 
met: 

(1)  The  registrant  has  not  been  in  pro- 
duction during  the  current  fiscal  year  or 
the  two  years  immediately  prior  thereto; 
except  that  being  in  production  for  an 
aggregate  period  of  no  more  than  eight 
months  over  the  three-year  pericxl  shall 
not  be  a  violation  of  this  condition. 

(ii)  Receipts  from  the  sale  of  mineral 
products  or  fr(Mn  the  operations  of  min- 
eral producing  properties  by  the  regis- 
trant and  its  subsidiaries  combined  have 
not  exceeded  $500,000  in  any  of  the  most 
recent  six  years  and  have  not  aggregated 
more  than  $1,500,000  in  the  most  recent 
six  fiscal  years. 
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(d)  Public  utiUties,  common  carriers  cal  years  ending  on  or  before  December        Hegistrants  telephone  number,  including 

and  pipeline  carriers  which  submit  fl-  25,  1978.  if  they  do  not  meet  the  tests  ^•**  "*^* 

nancial  reports  to  the  Civil  Aeronautics  specified  in  {  210.3-16U)  (1)  (i)  (B) ;  -- --- ' 

Board,     the    Federal     CommunicaUons  (2)  Mutual  life  insurance  companies;  ^'^'"■"'"  "^'"^^  Ti^'^^SST'         ""^ 

Commission,  tJie  Federal  Power  Commis-  or                                                                                                            P°"» 

sion  or  the  Interstate  Craiunerce  Cran-  (3>  Mining  companies  not  in  the  pro-                       gknekal  instructions 

mission  may,  at  their  option,  in  lieu  of  duction  stage  but  engaged  primsuily  in  a  Rule  as  to  Vse  of  rorm  8-k 

furnishing  the  information  called  for  by  the  exploration  for  or  the  development  of        ^^  s-K  siuiii  be  used  for  current  reports 

Part  I  of  Form  10-Q,  file  as  exhibits  to  mineral  deposits  other  than  oil,  gas  or  under  section  13  or  15(d)  of  the  SeciilUes 

reports  aa  this  form  copies  of  their  re-  coal,  if  all  the  following  conditions  are  Exchange  Act  of  1934.  filed  pursuant  to  Rule 

ports  submitted  to  such  Board  or  Com-  met:             '  i3a-ii jn  cpr  240.i3a-li]  or  Rule  i5d-ii 

mission  for  the  preceding  fiscal  quarter  (1)  The  registrant  has  not  been  in  pro-  U"^  cfr  240.i5d-ii]. 

or  for  each  month  of  such  quarter,  as  duction  during  the  current  fiscal  year  or  b.  Bvenu  to  be  Reported  and  FiUne  of  Re- 

the  case  may  be,  together  with  copies  the  two  years  immediately  priw:  there-        ports. 

of  their  quarterly  reports,  if  any,  for  such  to;  except  that  being  in  production  for        a  report  on  this  form  is  required  to  be 

periods  sent  to  their  stockholders.  an  aggregate  period  of  no  more  than  filed  upon  the  occurrence  of  any  one  or  niorw 

(e)  Notwithstanding  the  foregoing  eight  months  over  the  three-year  period  of  the  events  specified  in  the  items  of  this 
provisions  of  this  section,  the  financial  shall  not  be  a  violation  of  this  condition,  form.  Reports  are  to  be  fUed  within  15  days 
information  required  by  Part  I  of  Form  (ii)  Receipts  from  the  sale  of  mineral  »*'•'■  '*»•  occurrence  of  the  earliest  event  re- 
10-Q,  or  financial  information  submitted  products  or  from  the  operations  of  mln-  3?^^  J^  ,  •*•  sported.  However,  reports 
in  lieu  thereof  pursuant  to  paragraph  ■  eral  producing  properties  by  the  reg-  ^L*'L*^^*1St^rr,o  ^^^ft^.M^J,'it^«? 
(d)  of  this  section,  shall  not  be  deemed  Istrant  and  its  subsidiaries  combined  Sl^^i^nU  dJ^J^^  whic^tt^e  e^nt^c^eS 
to  be  "filed"  for  the  purpose  of  section  have  not  exceeded  $500,000  hi  any  of  the  n  the  letter  from  the  independent  acoount- 
18  of  the  Act  or  otherwise  subject  to  the  most  recent  six  years  and  have  not  ag-  ants  to  be  furnished  pursuant  to  item  4(d) 
liabilities  of  that  section  of  the  Act  but  gregated  more  than  $1,500,000  In  the  is  unavailable  at  the  time  c^  filing,  it  shall 
shall  be  subject  to  all  other  provisions  most  recent  six  fiscal  years.  »>•  filed  within  thirty  days  thereafter.  More- 
of  the  Act.                            '  (d)    Public  utilities,  common  carriers  *>'*'■  *'  subetantlally  the  same  Information 

3.     Rule     15d-ll     (5  240.15d-ll)      Is  and  pipeline  carriers  which  submit  fl-  "  that  i«quii«d  by  this  form  has  been  prevt- 

amended  by  revising  paragraph  (a)   to  njmc^  "Jf^*!*?  the  CWl  Aeronautics  ?i^L fej^f  Se  mL'^tioron  ^hi. fo™ 

readasfoUows:  S**^'i    ?^^  .F"^^^     Communications  need  not  be  made.  The  term -previously  re- 

S240  1d-ll      Current   r<>nort«   nn   Form  tkHumlssIon,  the  Federal  PowcT  Commls-  ported"  is  defined  m  Rule  12b-a   [17  CFR 

'  ^  sIk  (§  249^^08  of  A^'Sa;;^)^"™  'X.Z  ^J^J^itf"  commerce  com-  240.i2b-2,. 

(a)  Except  as  provided  in  paragraph  SSS^&e'LlS^ati^cS^^^To?  S  ^•^^.^*^"  ^^  — '  ''•""  -~'  «'^"- 

(b)  of  this  section,  every  registrant  sub-  Part  I  of  Form  10-Q,  file  as  exhibits  to  re-        ,  .   .^     „ 

ject  to  5  240.15d-l  shall  file  a  current  re-  ports  on  this  form  copies  of  their  reports  ^^U  T?f  ?T^^^  c^T-^TJ^^nZ^ 

port  on  Form   8-Ki  within   the  period  submited  to  such  Boaixl  or  Commission  ^^n^nfrS  ISuSSe^  whl^h  ^  w- 

specified  in  that  form  unless  substan-  for  tiie  preceding  fiscri  quarter  or  for  S?«S?e  to  ^^.^S^oraTy  JSrl  SeSTgenl 

tially  the  same  information  as  that  re-  each  month  erf  such  quarter,  as  the  case  er»i  requirwnents  shotud  be  carefully  read 

quired  by  Form  8-K  has  be«i  previously  may  be,  together  with  copies  of  their  •!»*  observed  in  the  preparation  of  filing  of 

reported  by  the  registrant  tiuarterly  reports,  if  any,  for  such  periods  «port*  on  tous  form. 

•              •            •  •             •             •  sent  to  their  stockholders.                                    (to)    ParUcular   attention    la   directed    to 

4    Rule    lSd-13    (8  240  1^   1?>     Is    rp  ^«>     Nothwithstandlng    the    foregoing  Regulation   12B   [17  CTO  240.12b-l   et  seq.l 

Viidto^iasfollots-  provisions  of  this  secttol.  the  flnSSS  which  contains  general  requirements  regard- 

visearoreaaasiouows.  information  reonlreri  lwPnr»  tTTwo^  •^  matters  such  as  the  kind  and  size  of 

§240.15d-13    Quarterly  reporu  on  Form  SS^  SS^SoSJS^  su4S?iS  STT  ^  T**' ^^^^^^'^^  *!  ^^'^ '^"'^ 

10^  (§  249.308.  of  Uu.  chapter),  g^u  thS^Sls^SnTSlS^SSl  fS  l!^^.T^^^\'l^l^  T^IL^'. 

(a)  Except  as  provided  in  paragraphs  2i  ,  ^**^**<'^  ^^  °o*  *>®  deemed  to  be  and  the  filing  of  the  report  The  deflniuons 
(b)  and  (c)  of  this  section,  every  issuer  ""1*^"  for  the  purpose  of  section  18  of  contained  in  Rule  i2b-2  should  be  especiauy 
which  has  sectirities  registered  pursu-  ****  -^^  °^  otherwise  subject  to  the  11a-  no****-  see  also  Regulations  isa  (17  era 
ant  to  the  SecuriUes  Act  of  1933  and  bflltles  of  that  section  of  the  Act  but  **0JS»-i  etseq]  and  16D  [i7CPR240.i5d-i 
which  Is  required  to  file  annual  r^Mrts  ^'^^  be  subject  to  all  other  provisicxjs  of  "  '*^^' 

pursuant  to  sectirai  15(d)  of  the  Seeu-  '^  ^^  ^  Preparation  of  Report. 

rlties  Exchange  Act  of  1934  <m  Ftonns  ^-  Section  249.308  is  amended  by  revls-        This  form  is  not  to  be  used  as  a  blank  form 

10-K  (!  249.310  of  this  chapter),  12-K  ™«  ^orm  8-K  to  read  as  follows:  to  be  mied  in.  but  only  as  a  guide  in  the 

(5  249.312of  this  chapter)  or  U5S  (5249.-  §249.308     Form   8-K     for   current    ».  P|«P«*"««  «>'"»•  «^  on  pap«  meettng 

450  of  this  chapter)  shall  file  a  quarterly  p^lS.                    ^'   '**  ™"*"*   '*■  ^  i^'i^"'^e  r^rahL'T^iiZn  *^ 

't^^^"^^M-^'*i:^''°**.^u^  .....  J^i!£;'"Jid2i\ior5JfS.u^.^te^* 

SS^i  T^t^f iiS.®  I^^°^y.  ^^f^^^,^  SEcmrriEs  and  Exchange  Commission  *»"*  "^  **«*  «'  «»»<=»^  ^^^  ^J  ^  omitted. 

General  Instruction  A  to  that  form,  for  n.«ii.sioN  provided  the  answers  thereto  are  prepared  in 

each  of  the  first  three  fiscal  quarters  of  Washington,  D.c.  20549  the  manner  specified  in  Rule  I2t>-13  (17  CFR 

each  fiscal  year  of  the  issuer,  commenc-  Po«m  8-K  240.i2i>-i3].  au  items  which  are  not  required 

ing   with   the   first   such   fiscal   quarter  *°  ^  answered  in  the  particular  report  may 

which  ends  after  securities  of  the  issuer  cotrent  report  be  omitted  and  no  reference  thereto  need  be 

become  so  registered.  Pursuant  to  Section   13  or  15(d)    of  the  S^^ni^Q^ftiS'^'"''   ^"  ''^fuctlons  should 

(b)  The  provisions  of  this  rule  shall  Securities  Exchange  Act  of  l»34                                      «mtxea. 

not  apply  to  the  following  Issuers:  ^^^  °^  Report    (Date  of   earUest  event  'E.  Signature  and  Filing  of  Report. 

(1)  Investment  companies  required  to  "^Ported)    Three  complete  copies  of  the  report,  in- 

file  quarterly  reports  pursuant  to  5240  -      7^1"; /"'TV^'V 2 eluding  any  financial  statements,  exhibits  or 

15d-12- or            ^        purbuaufc  w  iMU.  ^E^^t  name  of  registrant  as  specified  In  Its  other  papers  or  document*  filed  as  a  part 

(i\  TToroiTT,  «-i«o*o  «.„„>»  ~.«.,*~^  *«  charter)  thereof,  and  five  additional  cc^fes  which  need 

(2)  Foreign  private  Issuers  required  to  ..     not  include  exhibits,  shall  b2^ filed  with  the 

file  reports  pursuant  to  S240.15d-18.  (state  or  other  jurisdiction  of  incorpora-  commission.  At  least  one  complete  copy  of 

(c)  Part  I  Of  the  quarterly  report  on  tlon)  the  report,   including  any  financial  sUte- 

Form  10-Q  need  not  be  filed  by  the  fol- ments,  exhibits  or  other  papers  or  documents 

lowing  issuers:  (Commlaslon  PUe                    (nts  Employar  filed  aa  a  part  thereof   shaU  be  fUed  with 

(1)     Life    insurance    companies    and     ...!!:^! identification  No.)  ^\f  ^^^J^^S^,'^^  ;2L^|^»'^^^; 

holdmg  companies  having  only  Ufe  in-  (MMrtm^tii^^                 '{Zip  6^)  one  complete  copy  of  tSwr^wrt  filed  with 

surance  subsidiaries  for  quarters  in  fls-  executive  offices)  the  commission  and  one  such  copy  filed  with 
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each  exchange  shall  be  manually  signed. 
Copies  not  manually  signed  shall  bear  typed 
or  printed  signatures. 

INFORMATION    TO    BE    INCLUDED 
IN    THE    RKPOBT 

Jtetn    1.  Changes  in  Control  of  Registrant. 

(a)  II,  to  the  knowledge  of  management, 
a  change  in  control  of  the  registrant  ha« 
occurred,  state  the  name  of  the  per8on(B) 
who  acquired  such  control;  the  amount  and 
the  source  of  the  consideration  used  by  such 
person (s);  the  basis  of  the  control;  the  date 
and  a  description  of  the  transaction (s) 
which  resulted  In  the  change  In  control; 
the  percentage  of  voting  securities  of  the 
registrant  now  beneficially  owned  directly 
or  Indirectly  by  the  person (s)  who  acquired 
control;  and  the  identity  of  the  person (s) 
from  whom  control  was  assumed.  If  the 
aource  of  all  or  any  part  of  the  consideration 
used  is  a  loan  made  in  the  ordinary  course  of 
business  by  a  bank  as  defined  by  Section 
3(a)  (6)  of  the  Act,  the  identity  of  such  bank 
ohall  be  omitted  provided  a  request  for  con- 
fidentiality has  been  made  pursuant  to  Sec- 
tton  13(d)(1)(B)  at  tb»  Aat  tj  tb»  per- 
son(s)  who  acquired  control.  In  lieu  there- 
of, the  material  shall  indicate  that  disclosure 
of  the  identity  of  the  bank  has  been  so 
omitted  and  filed  separately  with  the  Ck>m- 
mlaslon. 

Instructions.  1.  State  the  terms  of  any 
loans  or  pledges  obtained  by  the  new  control 
group  for  the  purpose  of  acquiring  control, 
and  the  names  of  the  lenders  or  pledgees. 

2.  Any  arrangements  or  understandings 
wnn»ng  members  of  both  the  former  and 
new  control  groups  and  their  associates  with 
respect  to  the  election  of  directors  or  other 
matters  shall  be  described. 

(b)  Describe  any  contractual  arrange- 
ments, including  any  pledge  of  Gecuritlee  of 
the  registrant,  or  any  of  its  parents,  known 
to  management,  the  operation  of  the  terms 
of  which  may  at  a  subsequent  date  result  In 
a  change  in  control  of  the  registrant. 

Irutruction.  Paragraph  (b)  does  not  re- 
quire a  description  of  ordinary  default  prorl- 
alons  contained  In  the  charter,  trust  inden- 
tures or  other  governing  Instruments  relat- 
ing to  securities  of  the  registrant. 

Item  2.  Acquisition  or  Disposition  of  Assets. 

If  the  registrant  or  any  of  it-s  majority- 
owned  subsidiaries  has  acquired  or  disposed 
of  a  significant  amount  of  assets,  otherwise 
than  In  the  ordinary  course  of  business,  fur- 
nish the  following  information : 

(a)  The  date  and  manner  of  the  acquisi- 
tion or  dispoeition  and  a  brief  description 
of  the  assets  involved,  the  nature  and  amount 
of  consideration  given  or  received  therefor, 
the  principle  followed  in  determining  the 
amount  of  such  consideration,  the  Identity 
of  the  personfs)  from  whom  the  assets  were 
acquired  or  to  whom  they  were  sold  and  the 
nature  of  any  material  relationship  between 
such  person (s)  and  the  registrant  or  any  of 
Its  aflUlates.  any  director  or  ofiBcer  of  the 
registrant,  or  any  associate  of  any  such  di- 
rector or  offlcer.  If  the  transaction  being  re- 
ported is  an  acquisition,  identify  the 
Bource(s)  of  the  funds  used  unless  all  or  any 
part  of  the  consideration  used  is  a  loan  made 
In  the  ordinary  course  of  business  by  a  bank 
as  defined  by  Section  3(a)(6)  of  the  Act  in 
which  the  identity  of  such  bank  shall  be 
omitted  provided  a  request  for  confidentiality 
has  been  made  pursuant  to  Section  13(d)  ■ 
(1)  (B)  of  the  Act.  In  lieu  thereof,  the  mate- 
rial shall  indicate  that  the  identity  of  the 
bank  has  been  so  omitted  and  filed  sepa- 
rately with  the  Commission. 

(b)  If  any  assets  bo  acquired  by  the  regis- 
trant or  its  subsidiaries  constituted  plant, 
equipment  or  other  physical  projserty,  state 
the  nature  of  the  biislness  in  which  the  as- 
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seta  were  used  by  the  person  (s)  from  whotn 
acquired  and  whethw  the  regl^rant  intends 
to  continue  such  use  or  Intends  to  devote 
the  aaaete  to  other  purposes.  Indicating  sueh 
other  purposes. 

Irutructions.  1.  No  information  need  be 
given  as  to  (1)  any  transaction  between  any 
person  and  any  wholly-owned  subsidiary  of 
such  person;  (11)  any  transaction  between 
two  or  more  whoUy-ovmed  subsidiaries  of 
any  person;  or  (Ul)  the  redemption  or  other 
acquisition  of  securities  from  the  public,  cr 
the  sale  or  other  disposition  of  securities  to 
the  public,  by  the  issuer  of  such  securities. 

2.  The  term  "acquisition"  includes  every 
purchase,  acquisition  by  lease,  exchange, 
merger,  consolidation,  succession  or  other 
acquisition;  provided,  that  such  term  does 
not  include  the  construction  or  development 
of  property  by  or  for  the  registrant  or  Its 
subsidiaries  or  the  acquistion  of  materials 
for  such  purpose.  The  term  "dlq)06ltlon"  in- 
cludes every  sale,  disposition  by  lease,  ex- 
change, merger,  consolidation,  mortgage,  or 
hypothecation  of  assets,  assignment,  whether 
for  the  benefit  of  creditors  or  otherwiae, 
abandonment,  destruction,  or  other  dispotf- 
tlon. 

3.  The  information  called  for  by  this  item 
Is  to  be  given  as  to  each  transaction  or  series 
of  rel&ted  transactions  of  the  size  Indicated. 
The  acquisition  or  dli^Kwition  of  securities 
shaU  be  deemed  the  indirect  acquisition  or 
di^oeltion  of  the  assets  represented  by  suoh 
securities  if  it  results  in  the  acquisition  or 
disposition  of  control  of  such  assets. 

4.  An  acquisition  or  disposition  shall  be 
deemed  to  involve  a  significant  amount  of 
assets  (1)  if  the  registrant's  and  its  other 
subsidiaries'  equity  In  the  net  book  value  of 
such  assets  or  the  amount  paid  or  received 
therefor  upon  such  acquisition  or  disposi- 
tion exceeded  10  percent  of  the  total  assets 
of  the  registrant  and  Ite  consolidated  sub- 
sidiaries, (11)  if  it  involved  the  succession 
to  or  disposition  of  a  business  which  would 
meet  the  test  of  a  significant  subsidiary,  or 
(ill)  if  it  Involved  the  acquisition  or  dispo- 
sition of  an  Interest  in  a  busineas  which 
would  meet  the  test  of  a  significant  subsidi- 
ary and  would  be  required  to  be  accounted 
for  by  the  equity  method. 

5.  Where  assets  are  acquired  or  disposed  of 
through  the  acquisition  or  dispoaltlon  of  con- 
trol of  a  person,  the  person  from  whom  such 
control  was  acquired  or  to  whom  it  was  dis- 
posed of  shall  be  deemed  the  person  from 
whom  the  assets  were  acquired  or  to  whom 
they  were  disposed  of,  for  the  purposes  of 
this  item.  Where  such  control  was  acqxiired 
from  or  disposed  of  to  not  more  than  five 
persons,  their  names  shall  be  given;  other- 
wise it  will  suffice  to  identify  In  an  appropci- 
ate  manner  the  class  of  such  persons. 

6.  Attention  Is  directed  to  the  requlrementfi 
in  Item  6  of  the  form  with  respect  to  the 
filing  of  flnancixJ  statements  for  businesaee 
acquired  and  to  the  filing  of  copies  of  the 
plans  of  acquisition  or  disposition  as  ex- 
hibits to  the  report. 


Item  3.  Bankruptcy  or  Receivership. 

If  a  receiver,  fiscal  agent  or  similar  offioer 
has  been  appointed  for  a  registrant  or  tts 
parent,  in  a  proceeding  under  the  Bank- 
ruptcy Act  or  In  any  other  proceeding  under 
State  or  Federal  law  In  which  a  court  or 
governmental  agency  has  assumed  Jurisdic- 
tion over  substantially  all  of  the  assets  or 
business  of  the  registrant  or  Its  parent,  or  if 
such  Jurisdiction  has  been  assumed  by  leav- 
ing the  existing  directors  and  crfHcers  In  poB- 
session  but  subject  to  the  supervision  and 
orders  of  a  court  or  governmental  body,  Iden- 
tify the  proceeding,  the  ootui;  or  governmen- 
tal body,  the  date  Jurisdiction  was  assumed, 
the  Identity  of  the  receiver,  fiscal  agent  or 
similar  offlcer  and  the  date  of  his  appoint- 
ment. 


Item  4.  Changes  in  Registrant's  Certifying 
Accountant. 

If  an  Independent  accountant  who  was 
previously  engaged  as  the  principal  account- 
ant to  audit  the  registrant's  financial  state- 
ments resigns  (or  Indicates  he  declines  to 
stand  for  reelection  after  the  completion  of 
the  current  audit)  or  Is  dismissed  as  the 
registrant's  principal  accountant,  or  another 
Independent  accountant  is  engaged  as  prin- 
cipal accountant,  or  If  an  independent  ac- 
countant on  whom  the  principal  accountant 
expressed  reliance  in  his  report  regarding 
a  significant  subsidiary  resigns  (or  formally 
indicates  he  declines  to  stand  for  re-election 
after  the  completion  of  the  current  audit)  or 
is  dismissed  or  another  independent  account- 
ant is  engaged  to  audit  that  subsidiary: 

(a)  State  the  date  of  such  resignation  (or 
declination  to  stand  for  re-election),  dismis- 
sal or  engagement. 

(b)  State  whether  in  connection  with 
the  audits  of  the  two  most  recent  fiscal  years 
and  any  subsequent  Interim  period  preceed- 
Ing  such  resignation,  dismissal  or  engage- 
ment there  were  any  disagreements  with  the 
former  accountant  on  any  matter  of  ac- 
counting principles  or  practices,  financial 
statement  disclosure,  or  auditing  scope  or 
procedure,  which  disagreements  if  not  re- 
solved to  the  satisfaction  of  the  former  ac- 
countant would  have  caused  him  to  mal^e 
reference  In  connection  with  his  report  to 
the  subject  naatter  of  the  disagreement (s) ; 
also,  describe  each  such  disagreement.  The 
disagreements  required  to  be  reported  in  re- 
sponse to  the  preceding  sentence  include 
both  those  resolved  to  the  former  account- 
ant's satisfaction  and  those  not  resolved  to 
the  former  accountant's  satisfaction.  Dis- 
agreements contemplated  by  this  rule  are 
those  which  occur  at  the  decisionmaking 
level;  i.e.,  between  personnel  of  the  regis- 
trant responsible  for  presentation  of  its  fi- 
nancial statements  and  personnel  of  the  ac- 
counting firm  responsible  for  rendering  Its 
report. 

(c)  State  whether  the  principal  account- 
ant's report  on  the  financial  statements  for 
any  of  the  past  two  years  contained  an  ad- 
verse opinion  or  a  disclaimer  of  opinion  or 
was  qualified  as  to  uncertainty,  audit  scope, 
or  accounting  principles;  also  describe  the 
nature  of  each  such  adverse  opinion,  dis- 
claimer of  opinion,  or  qualification. 

(d)  The  registrant  shall  request  the  for- 
mer accountant  to  furnish  the  registrant 
with  a  letter  addressed  to  the  Commission 
stating  whether  he  agrees  vrith  the  state- 
ments made  by  the  registrant  in  response  to 
this  Item  and,  if  not,  stating  the  respects  In 
which  he  does  not  agree.  The  registrant  shall 
file  a  copy  of  the  former  accountant's  letter 
as  an  exhibit  with  all  copies  of  the  Form 
8-K  required  to  be  filed  pursuant  to  General 
Instruction  P. 

Item  5.  Other  Materially  Important  Events. 
The  registrant  may,  at  its  option,  report 
under  this  item  any  events,  with  respect  to 
which  information  is  not  otherwise  called 
for  by  this  form,  which  the  registrant  deems 
of  material  importance  to  security  holders. 

Item  6.  Financial  Statements  and  Ej:hibits. 

List  below  the  financial  statements  and 
exhibits,  If  any,  filed  as  a  part  of  this  report. 

(a)  Financial  statements  of  businesses  ac- 
quired. 

Instructions.  1.  Businesses  for  Which 
Sultements  are  Required. 

The  financial  statements  specified  below 
shall  be  filed  for  any  business  the  succession 
to  which  or  the  acquisition  of  an  Interest 
in  which  is  required  to  be  described  In  answw 
to  Item  2  above. 

2.  Statements  Required. 

(a)  There  shall  be  filed  a  balance  sheet  of 
the  business  as  of  a  date  reasonably  close  to 
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the  date  of  acquisition.  This  balance  sheet 
need  not  be  audited,  but  if  it  Is  not  audited 
there  shall  also  be  filed  an  audited  balance 
sheet  as  of  the  close  of  the  preceding  fiscal 
year. 

(b)  Income  and  source  and  application  of 
funds  statements  of  the  business  shall  be 
filed  for  each  of  the  last  three  full  fiscal  years 
and  for  the  period.  If  any,  between  the  close 
of  the  latest  of  such  fiscal  years  and  the 
date  of  the  latest  balance  sheet  filed.  These 
income  and  source  and  application  of  funds 
statements  shall  be  audited  up  to  the  date 
of  the  audited  balance  sheet. 

(c)  If  the  business  was  In  insolvency  pro- 
ceedings immediately  prior  to  Its  acquisition, 
the  balance  sheets  required  above  need  not 
be  audited.  In  such  case,  the  income  and 
source  and  application  of  funds  statements 
required  shall  be  audited  to  the  close  of 
the  latest  full  fiscal  year. 

(d)  Except  as  otherwise  provided  in  this 
instruction,  the  principles  applicable  to  a 
reg^istrant  and  its  subsidiaries  with  respect 
to  the  filing  of  individual,  consolidated  and 
group  statements  in  an  original  application 
or  annual  report  shall  be  applicable  to  the 
statements  required  by  this  instruction. 

3.  Application  of  Regulation  S-X.    ^=^ 
Regulation  S-X  governs  the  examination 

and  the  form  and  content  of  the  statements 
required  by  the  preceding  instruction,  in- 
cluding the  basis  of  consolidation,  and  pre- 
scribes the  statements  of  other  stockholders' 
equity  to  be  filed.  No  supporting  schedules 
need  be  filed.  A  manually  signed  accountant's 
report  should  be  provided  as  required  by 
Rule  2-02(a)  of  Regulation  S-X  (17  CFR 
2 10.2-02  (a)]. 

4.  Piling  of  Other  Financial  Information 
in  Certain  Cases. 

The  Commission  may,  upon  the  written 
request  of  the  registrant  and  where  consist- 
ent with  the  protection  of  Investors,  permit 
the  omission  of  one  or  more  of  the  financial 
statements  herein  required  or  the  filing  In 
substitution  therefor  of  appropriate  state- 
ments of  comparable  character.  If  the  re- 
quired audited  financial  statements  are  not 
reasonably  available  to  the  registrant,  be- 
cause the  obtaining  thereof  would  Involve 
unreasonable  effort,  expense  or  practicable 
difficulties.  A  request  for  such  relief  shall  be 
filed  as  a  part  of  the  report.  If  an  extension 
of  time  has  been  granted  pursuant  to  Rule 
12b-25  [17  CFR  240.12b-251.  a  request  for 
relief  shall  be  filed  as  a  part  of  an  amend- 
ment to  the  Initial  report  within  the  addi- 
tional time  provided  under  said  rule.  The 
request  Eihall  set  forth  the  following  infor- 
mation; 

(a)  The  reason (s)  for  the  unavailability  of 
the  audited  financial  statements; 

(b)  The  estimated  coste  of  the  audit; 

(c)  An  explanation  of  any  other  practical 
auditing  problems; 

(d)  A  letter  from  the  registrant's  Inde- 
pendent auditors  confirming  the  above  rep- 
resentation; and 

(e)  A  tabular  presentation  of  the  follow- 
ing items  of  information,  comparing  the 
acquired  business  (es)  with  the  registrant 
on  a  consolidated  basis  (excluding  the  ac- 
quired business  (es) ) :  (1)  gross  sales  and 
operating  revenues;  (2)  net  Income;  (3)  total 
assets;  (4)  total  stockholder  equity;  and  (5) 
total  purchase  price  compared  to  total  assets 
of  registrant. 

The  Commission  may  also  by  informal 
written  'notice  require  the  filing  of  other 
financial  statements  in  addition  to^  or  in 
substitution  for,  the  statements  herein  re- 
quired in  any  case  where  such  statements  are 
necessary  or  appropriate  for  an  adequate 
presentation  of  tlie  flnancUl  condition  of  any 
p«'son  whose  financial  statements  are  re- 
quired, or  whose  statements  are  otherwise 
necessary  for  the  protection  of  InTcstors. 


(b)  ^hiblts.  Subject  to  the  rules  as  to 
Incorporation  by  reference,  the  following 
documents  shall  be  filed  as  exhibits  to  this 
report: 

1.  Coj^es  of  any  plan  of  acquisition  or  dis- 
position described  in  answer  to  Item  2.  in- 
cluding any  plan  of  reorganization,  readjust- 
ment, exchange,  merger,  consolidation  or  suc- 
cession in  connection  therewith. 

2.  Letters  from  the  Independent  account- 
ants furnished  pursuant  to  Item  4(d). 

SIGNATURES 

Pursuant  to  the  requirements  of  the  Se- 
curities Exchange  Act  of  1934.  the  registrant 
has  duly  caused  this  report  to  be  signed  on 
its  behalf  by  the  undersigned  thereunto  duly 
authorized. 


(Registrant) 
Date 

(Signature  )> 

6.  Section  249.308a  is  amended  by 
amending  Form  10-Q  to  read  as  follows: 

§  249.308a  Form  10-Q,  for  quarterly 
reports  under  section  13  or  15(d)  of 
the  Securities  Exchange  Act  of  1934. 

*  •  •  •  • 

CENESAL   INSTRUCTIONS 

A.-C.  [No  change.) 

D.  Incorporation  by  Reference. 

(a)  If  the  registrant  makes  available  to 
Its  stockholders  or  otherwise  publishes,  with- 
in the  period  prescribed  for  filing  the  re- 
port, a  financial  statement  containing  the 
information  required  by  this  form,  the  in- 
formation called  for  may  be  Incorporated  by 
reference  to  such  published  statement  pro- 
vided cc^ies  thereof  are  filed  as  an  exhibit 
to  Part  I  of  the  report  on  this  tona. 

(b)  Other  Information  may  be  incor- 
porated by  reference  in  answer  or  partial 
answer  to  any  item  or  items  of  Part  n  of  this 
form  in  accordance  with  the  provisions  of 
Rule  12b-23. 

E.  Signature  and  Filing  of  Report. 

Eight  cc^les  of  the  report  shall  be  filed 
with  the  Commission.  At  least  one  copy  of 
the  report  shall  be  filed  with  each  exchange 
on  which  any  class  of  sectirltiee  of  the  regis- 
trant Is  listed  and  registered.  At  least  one 
copy  oC  the  report  filed  with  the  Commission 
and  one  copy  filed  with  each  such  exchange 
shall  be  manually  signed  on  the  registrant's 
behalf  by  a  duly  authorized  offlcer  of  the 
registrant  and  by  the  principal  financial 
offlcer  or  chief  accounUng  ofllcer  of  the  regis- 
trant. Copies  not  manually  signed  shall  beer 
typed  «■  printed  signatures. 

PAST  I.  nN&MCIAL  DtFOSICATION 

Instruction  1.  Persons  for  Whom  the  Fi- 
nancial  Information   Is   To   Be   CHven. 

(a)  The  required  information  Is  to  be  given 
as  to  the  registrant  or,  if  the  registrant  In- 
cludes consolidated  financial  statements  In 
its  annual  reports  filed  with  the  Commis- 
sion, it  shall  be  given  for  the  registrant  and 
its  consoUdated  subsidiaries.  If  the  infor- 
mation is  given  for  the  registrant  and  its 
consoUdated  sutjsidlarles,  it  need  not  be  given 
separately  for  the  registrant. 

(b)  Summarized  Income  sUtement  Infor- 
mation shall  be  given  separately  as  to  each 
subsidiary  not  consolidated  or  50  percent  or 
leas  owned  persona  or  as  to  each  grxyup  of 
such  subsidiaries  or  fifty  percent  or  less 
owned  persons  for  which  separate  Individual 
or  group  statements  are  required  to  be  in- 
cluded In  the  registrant's  annual  reports  filed 


1  Print  name  and  title  of  the  signing  of- 
ficer under  his  signature. 


•with  the  CommLislou.  It  need  not  be  fur-i 
nlshed,  however,  for  any  such  subsidiary  or 
person  which  would  not  be  required  pur- 
suant to  Rule  I3a-13  or  15d-13  to  file  quar- 
terly financial  information  if  it  were  a 
registrant. 

Instruction  2.  Preparation  of  Fuianclal  In- 
formation. 

This  part  requires  only  the  Items  of  infor- 
mation specified.  The  Information  is  not  re- 
quired to  be  audited  and  may  carry  a  nota- 
tion to  that  effect  ajid  any  other  qualifica- 
tion considered  necessary  or  appropriate. 
Amounts  may  be  stated  In  thousands  or 
hundred  thousands  of  dollars  provided  It  is 
stated  that  such  has  been  done.  Losses  or 
other  negative  amounts  shall  be  indicated 
clearly  in  the  caption  and  the  amounts 
shown  In  brackets  or  parentheses. 

Instruction  3.  Delay  In  Filing  Financial 
Information. 

The  information  reqiUred  may  be  omitted 
with  respect  to  foreign  subsidiaries  not  con- 
solidated or  other  foreign  persons  if  it  is 
impracticable  to  furnish  it  within  the  time 
specified  for  filing  the  report,  provided  it  is 
Indicated  that  such  Information  has  been 
omitted  and  the  omitted  Information  is 
furnished  by  amendment  when  available. 
Apart  from  the  foregoing,  any  request  for 
extension  of  time  for  the  filing  of  the  report 
or  the  fiu"nlshlng  of  any  of  the  required  In- 
formation shall  be  made  pursuant  to  Rule 
12b-25. 

Instructiona  4  and  5.  [No  change  from 
former  Instructions  H  and  I  of  Form  10- 
Q) 

Instruction  6.  Other  Financial  Informa- 
tion. 

The  registrant  may  furnish  any  additional 
Information  related  to  the  periods  being 
reported  on  which,  in  the  opinion  of  man- 
agement, is  of  significance  to  Investors,  such 
as  the  seasonality  of  the  company's  business, 
major  uncertainties  currenUy  facing  the 
company,  significant  accounting  changes 
under  consideration  and  the  doUar  amount 
of  backlog  of  firm  orders. 

Instructions  7  and  g.  [No  change  from 
former  Instructions  K  and  L  of  Form  10- 

Instruction  9.  Exhibits. 
List    below    the    following    documents,    tf 
any.  cited  as  a  part  of  Part  I  ot  thU  report: 

1.  Financial  InformaUon  filed  in  lieu  of 
the  Information  reqiUred  by  this  form  in 
accordance  with  General   Instruction  D. 

2.  Letters  from  the  Independent  account- 
ants furnished  pursuant  to  Instruction  4(f) 

3.  Statements  setting  forth  the  eocnpitta- 
tlon  of  per  share  earnings  furnished  in  ac- 
cordance with  Instruction  4(g). 

4.  Letters  from  the  independent  account- 
ant furnished  pursuant  to  InstrttcUon  7. 

PA»r  n.  OTtna  nrrosMATioir 

InstructiOTi.  The  report  shall  contain  the 
Item  numbers  and  captions  of  all  applica- 
ble Items  of  Part  n.  but  the  text  of  such 
Items  may  be  onUtted  provided  the  re^x>nses 
clearly  Indicate  the  coverage  of  the  item. 
Any  Item  which  is  Inapplicable  or  to  which 
the  answer  is  negative  may  be  omitted  and 
no  reference  thereto  need  be  made  in  the 
rei>ort.  If  substantially  the  same  information 
has  been  previously  reported  by  the  regis- 
trant, an  additional  report  of  the  informa- 
tion on  this  form  need  not  be  made.  The 
term  "previously  reported"  is  defined  in 
Rule  12l>-2  (17  CFR  240.12b-2]. 

Item  1.  Legal  Proceedings 

(a)  Briefly  describe  any  material  legal 
proceedings,  other  than  ordinary  routine 
litigation  incidental  to  the  busineas,  to 
which  the  registrant  cr  any  of  Its  subsidi- 
aries has  become  a  party  or  of  which  any 
of  tl»elr  propel  ty  has  become  the  subject. 
Include  the  name  of  the  eourt  or  agency  ta 
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which  the  proceedings  are  pending,  the  date 
instituted,  the  principal  parties  thereto,  a 
description  of  the  factual  basis  alleged  to 
-.inderlle  the  proceedings  and  the  relief 
sought. 

(b)  If  any  such  proceeding  previously 
reported  has  been  terminated,  identify  the 
proceeding,  give  the  date  of  ternUnation  and 
describe  the  disposition  thereof  with  respect 
\.3  the  registrant  and  its  subsidiaries. 

Instructions.  1.  If  the  bxislness  ordinarily 
results  in  actions  for  negligence  or  other 
claims,  no  such  action  or  claim  need  be 
described  unless  It  departs  from  the  normal 
i:ind  of  such  actions. 

2.  No  information  need  be  grlven  with  re- 
spect to  any  proceeding  which  Involves 
primarily  aclalm  for  dtunages  if  the  amount 
involved,  exclusive  of  interest  and  costs,  does 
not  exceed  10  percent  of  the  current  assets 
ef  the  registrant  and  its  subsidiaries  on  a 
consolidated  basis.  However,  if  any  proceed- 
ing presents  in  large  deg^-ee  the  same  issues 
as  other  proceedings  pending  or  luiown  to 
be  contemplated,  the  amount  involved  In 
!>uch  other  proceedings  shaU  be  included  in 
computing  such  percentage. 

3.  Notwithstanding  the  foregoing  In- 
fttructions,  any  bankruptcy,  receivership  or 
(Imilar  proceeding  with  respect  to  the  regis- 
trant or  any  of  its  significant  subsidiaries 
thall  be  described.  Any  proceeding  to  which 
any  director,  officer  or  affiliate  of  the  regis- 
trant, any  principal  bolder  of  equity  securi- 
tlee  of  the  registrant  or  any  associate  of 
any  such  director,  officer  or  security  holder, 
Is  a  party  adverse  to  the  registrant  or  any  of 
Its   subsidiaries   shall   also  be   described. 

4.  Notwithstanding  the  foregoing,  admin- 
istrative or  judicial  proceedings  arising  un- 
der any  Federal,  State  <Mr  local  provisions 
regulating  the  discharge  of  materials  into 
the  environment  or  otherwise  relating  to 
the  protection  of  the  environment  shall  not 
be  deemed  "ordinary  routine  litigation  tn- 
eldental  to  the  business"  and  shall  be  de- 
■erlbed  if  such  proceeding  Is  material  to 
the  business  or  financial  condition  of  the 
registrant  or  if  It  involves  primarily  a 
claim  for  damages  and  the  amount  in- 
Tolvad.  exclusive  of  interest  and  costs,  ex- 
ceeds 10  percent  of  the  current  assets  of 
the  registrant  and  its  subsidiaries  on  a 
eonaolldated  basis.  Any  such  proceedings  by 
governmental  authorities  shall  be  deemed 
material  and  shall  be  described  whether  or 
not  the  amount  of  any  claim  for  damages 
Involved  exceeds  10  percent  of  current  as- 
sets on  a  consolidated  basis  and  whether  or 
not  such  proceedings  are  considered  "ordi- 
nary routine  litigation  incidental  to  the 
business";  provided,  however,  that  such  pro- 
eeedlngs  which  are  similar  in  nature  may 
be  group«d  and  described  generically  stat- 
ing: the  number  of  such  proceedings  in 
each  group;  a  generic  description  of  such 
proceedings;  the  Issues  generally  involved; 
•nd.  If  such  proceedings  In  the  aggregate 
are  material  to  the  business  or  financial 
condition  of  the  registrant,  the  effect  of 
such  proceedings  on  the  business  or  finan- 
cial condition  of  the  registrant. 

item  2.  Ctuinges  In  Securities. 

(a)  If  the  constituent  instruments  deflu- 
Ing  the  rights  of  the  holders  of  any  class 
of  registered  securities  have  been  materially 
modified,  give  the  title  of  the  class  of  se- 
curities involved  and  state  briefly  the  gen- 
eral effect  of  such  modification  upon  the 
rights  of  holders  of  such  securities. 

(b)  If  the  rights  evidenced  by  any  class 
of  registered  secinritles  have  been  materially 
limited  or  qualified  by  the  issuance  or  modi- 
fication of  any  other  class  of  securities,  state 
briefly  the  general  effect  of  the  issuance 
or  modification  of  such  other  cle^s  of  securi- 
tlee  upon  the  rights  of  the  holders  of  the 
regUtered  securities. 
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Instruction.  Working  capital  restrictions 
and  other  limitations  upon  the  payment  of 
dividends  are  to  be  reported  hereunder. 

Item  3.  Changes  in  Security  for  Registered 
Securities. 

If  there  has  been  a  material  withdrawal 
or  substitution  of  assets  seeuring  any  class 
Of  registered  securities  of  the  registrant,  fur- 
nish the  following  Information: 

(a)  Give  the  title  of  the  securities. 

(b)  Identify  and  describe  briefly  the  as- 
sets involved  in  the  withdrawal  or  substi- 
tutions. 

(c)  Indicate  the  provision  in  the  under- 
lying indenture,  if  any,  authorizing  the  with- 
drawal or  substitution. 

Instruction.  This  item  need  not  be  an- 
swered where  the  withdrawal  or  BUbstltution 
is  made  pursuant  to  the  terms  of  an  In- 
denture which  has  been  qualified  under  the 
Trust  Indenture  Act  of  1939. 

Item  4.  Defaults  Upon  Senior  Securities. 

(a)  If  there  has  been  any  material  default 
In  the  payment  of  principal.  Interest,  a  sink- 
ing  or  purchase  fund  installment,  or  any 
ether  material  default  not  cured  within  30 
days,  with  respect  to  any  Indebtedness  of 
the  registrant  or  any  of  its  significant  sub- 
sidiaries exceeding  5  percent  of  the  total 
assets  of  the  registrant  and  its  consolidated 
arubsidlarles.  Identify  the  Indebtedness  and 
state  the  nature  of  the  default.  In  the  cass 
of  such  a  default  in  the  payment  of  princi- 
pal, Interest,  or  a  sinking  or  purchase  twad 
Installment,  state  the  amount  of  the  default 
and  the  total  arrearage  on  the  date  of  filing 
this  report. 

Instruction.  This  paragraph  refers  only  to 
events  which  have  become  defaults  under 
the  governing  InstrumentB,  i.e..  after  the  ex- 
piration of  any  period  of  grace  and  compli- 
ance with  any  notice  requirements. 

(b)  If  any  material  arrearage  in  the  pay- 
ment of  dividends  has  occvured  or  if  there 
has  been  any  other  material  'delinquency 
not  cured  within  30  days,  with  respect  t« 
any  class  of  preferred  stock  of  the  registrant 
which  is  registered  or  which  ranks  prior 
to  any  class  of  registered  securities,  or  with 
respect  to  any  class  of  preferred  stock  <A 
any  significant  subsidiary  of  the  registrant; 
give  the  title  of  the  class  and  state  the  nature 
of  the  arrearage  or  delinquency.  In  the  case 
of  an  arrearage  in  the  payment  of  dividends^ 
state  the  amount  and  the  total  arrearage 
on  the  date  of  filing  this  report. 

Instruction.  Item  4  need  not  be  answered 
as  to  any  default  or  arrearage  with  respect 
to  any  class  of  securities  all  of  which  ts 
held  by,  or  for  the  account  of,  the  registrant 
or  its  totally  held  subsidiaries. 

Item  S.  Increase  in  Amount  Outstanding  of 
Securities  of  Indebtedness. 

If  the  amount  outstanding  of  securities  or 
Indebtedness  of  the  registrant  has  been  in- 
creased through  the  issuance  of  any  new 
class  of  secvirltiee  or  indebtedness  or  through. 
the  issuance  of  reissuance  of  any  additional 
securities  or  indebtedness  of  a  class  out- 
standing, and  the  aggregate  amount  of  all 
such  increases  not  previoxisly  reported  ex- 
ceeds 6  percent  of  the  outstanding  securi- 
ties or  indebtedness  of  the  class,  furnish  the 
following  information: 

(a)  Title  of  class,  the  amount  outstanding 
as  last  previously  reported,  and  the  amount 
presently  outstanding  (as  of  a  specified 
date); 

(b)  A  brief  description  of  the  traneac- 
tlon(s)  resulting  in  the  increase  and  a  state- 
ment of  the  aggregate  net  cash  proceeds  or 
the  nature  and  aggregate  amount  of  any 
other  consideration  received  or  to  be  received 
by  the  registrant; 

1  i 


(c)  The  names  of  the  principal  under- 
writers, if  any,  Indicating  any  such  under- 
writers which  are  affiliates  of  the  registrant; 

(d)  A  reasonably  Itemized  statement  of  the 
purposes  so  far  as  determinable,  for  which 
the  net  proceeds  have  been  or  are  to  be  used 
and  the  appro^(}priate  amount  used  or  to 
be  used  for  each  such  purpose; 

(e)  A  statement  as  to  whether  or  not  any 
such  securities  were  registered  under  the  Se- 
curities Act  of  1933;  if  not,  an  indication 
of  the  exemption  claimed  and  the  facts  relied 
upon  to  make  the  exemption  available;  and 

(f )  If  the  securities  were  capital  shares,  a 
statement  of  the  amount  of  the  proceeds 
credited  or  to  be  credited  to  any  account 
other  than  the  appropriate  capital  share 
account. 

Instructions.  1 .  For  the  purpose  of  respond- 
ing to  this  item,  the  registrant  may  treat 
each  of  the  following  as  a  single  class  of  in- 
debtedness: (1)  convertible  long  term  debt; 
and  (2)  other  Indebtedness. 

2.  This  item  does  not  apply  to  notes,  drafts, 
bills  of  exchange,  bankers'  acceptances  or 
other  obligations  which  mature  not  later 
than  1  year  from  the  date  of  Issuance.  No 
report  need  be  made  where  the  amount  not 
previously  reported,  although  in  excess  of  5 
percent  of  the  amount  outstanding,  does  not 
exceed  $50,000  face  amount  of  Indebtedness 
or  1,000  shares  or  other  units. 

3.  This  item  includes  the  reissuance  of 
treasury  securities  and  securities  held  for  the 
account  of  the  issuer  thereof.  The  extension 
of  the  maturity  date  of  indebtedness  shall  be 
deemed  to  be  the  issuance  of  new  Indebted- 
ness for  the  purpose  of  this  item.  In  the  case 
of  such  an  extension,  the  percentage  shall  be 
computed  upon  the  basis  of  the  principal 
amount  of  the  indebtedness  extended. 

Item  6.  Decrease  in  Amount  Outstanding  of 
Securities  or  Indebtedness. 

If  the  amount  outstanding  of  any  class  of 
securities  or  indebtedness  of  the  registrant 
has  been  decreased  tlirough  one  or  more 
transactions  and  the  aggregate  amount  of  all 
such  decreases  not  previously  reported  ex- 
ceeds 5  percent  of  the  amount  of  securities 
or  indebtedness  of  the  class  previously  out- 
standing, fumlah  the  following  Information : 

(a)  Title  of  the  class,  the  amount  out- 
standing as  last  previously  reported,  and  the 
amount  presently  outstanding  (as  Of  a  speci- 
fied date). 

(b)  A  brief  description  of  the  transac- 
tion (s)  Involving  the  decrease  and  a  state- 
ment of  the  aggregate  amount  of  cash  or  the 
nature  and  aggregate  amount  of  any  .other 
consideration  paid  or  to  be  paid  by  the  regis- 
trant in  connection  with  such  transaction  or 
transactions. 

Instruction.  Instructions  1  and  2  to  Item  5 
shall  also  apply  to  this  item.  TMs  item  need 
not  be  answered  as  to  decreases  resulting 
from  ordinary  sinking  fund  operations,  simi- 
lar periodic  decreases  made  pursuant  to  the 
terms  of  the  constituent  instruments,  de- 
creases resulting  from  the  conversion  of 
securities  or  decreases  resulting  from  the 
payment  of  Indebtedness  at  maturity. 

Item  7.  Submission  of  Matters  to  a  Vote  of 
Security  Holders. 

If  any  matter  has  been  submitted  to  a  vote 
of  security  holders,  through  the  solicitation 
of  proxies  or  otherwise,  furnish  the  follow- 
ing information : 

(a)  The  date  of  the  meeting  and  whether 
it  was  an  annual  or  special  meeting. 

(b)  If  the  meeting  Involved  the  election 
of  directors,  state  the  name  of  each  director 
elected  at  the  meeting  and  the  name  of  each 
other  director  whose  term  of  office  as  a  direc- 
tor continued  after  the  meeting. 

(c)  Briefly  describe  each  other  matter 
voted  upon  at  the  meeting  and  state  the 
number  of  affirmative  votes  and  the  number 
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of  negative  votes  cast  with  respect  to  each 
such  matter.  -^ 

Instructions.  1.  If  any  matter  has  been  sub- 
mitted to  a  vote  of  security  holders  otherwise 
than  at  a  meeting  of  such  security  holders, 
correspandlng  information  with  respect  to 
such  submission  shall  be  furnished.  The  so- 
licitation of  any  authorization  or  coi^sent 
(other  than  a  proxy  to  vote  at  a  stockholders' 
meeting)  with  respect  to  any  matter  shall  be 
deemed  a  submission  of  such  matter  to  a  vote 
of  security  holders  within  the  meaning  of 
this  item. 

2.  Paragraph  (a)  need  be  answered  only  if 
paragraph  (b)  or  (c)  Is  required  to  be 
answered. 

3.  Paragraph  (b)  need  not  be  answered  if 
(1)  proxies  for  the  meeting  were  solicited 
pursuant  to  Regulation  14  under  the  Act, 
( ii )  there  was  no  solicitation  in  opposition  to 
the  management's  nominees  as  listed  in  the 
proxy  statement,  and  (ill)  all  of  such  nom- 
inees were  elected.  If  the  registrant  did 
not  solicit  proxies  and  the  board  of  directors 
as  previously  reported  to  the  Commission 
was  re-elected  In  Its  entirety,  a  statement  to 
that  effect  in  answer  to  paragraph  (b)  will 
suffice  as  an  answer  thereto. 

4.  Paragraph  (c)  need  not  be  answered  as 
to  procedural  matters  or  as  to  the  selection 
or  approval  of  auditors. 

5.  If  the  registrant  has  published  a  report 
containing  all  of  the  information  called  for 
by  this  item,  the  item  may  be  answered  by  a 
reference  to  the  information  contained  in 
such  report,  provided  copies  of  such  report 
are  filed  as  an  exhibit  to  the  report  on  this 
form. 

Item  8.  Other  Materially  Important  Events. 

The  registrant  may,  at  its  option,  report 
imder  this  item  any  events,  not  previously 
reported  in  a  report  on  Form  8-K,  with  re- 
spect to  which  information  is  not  otherwise 
called  for  by  this  form  but  which  the  reg- 
istrant deems  of  material  lmp<»tance  to  se- 
curity holders. 

Item  9.  Exhibits  and  Reports  on  Form  8-K 
[17  CFR  249.308] 

(a)  Exhibits.  List  beloW  the  documents,  if 
any,  filed  as  a  part  of  this  report.  Subject  to 
the  rules  as  to  incorporation  by  reference, 
the  following  documents  shall  be  filed  as 
exhibits: 

1.  Copies  of  the  amendments  to  all  con- 
stituent instruments  and  other  documents 
described  in  answer  to  Item  2. 

2.  Copies  of  all  constituent  Instruments 
defining  the  rights  of  the  holders  of  any  new 
class  of  securities  referred  to  in  answer  to 
Item  6. 

3.  Copies  of  the  text  of  any  proposal  de- 
scribed in  answer  to  Item  7. 

4.  Copies  of  any  published  report  furnished 
in  response  to  Item  7.  (See  Item  7,  Instruc- 
tion 5.) 

5.  Copies  of  any  material  amendment  to 
the  registrant's  charter  or  by-laws  not  other- 
wise required  to  be  filed. 

(b)  Reports  on  Form  8-K.  State  whether 
any  reports  on  Form  8-K  have  been  filed 
during  the  quarter  for  which  this  report  Is 
filed,  listing  the  items  reported,  any  financial 
statements  filed,  and  the  dates  of  any  suih 
reports. 

SICNATTTRES  > 

Pursuant  to  the  requirements  of  the  Secu- 
rities Exchange  Act  of  1934.  th*  registrant 
has  duly  caused  this  report  to  be  signed  on 


its  behalf  by  the  undersigned  thereunto  duly  (b)  If  any  material  legal  proceeding  whlcli 

authorized.  *»*'  previously  reported  or  which  became  re- 

portable  during  the  fourth  quarter  of  regis- 

(Reglstrant)  trant's  fiscal  year  was  terminated  during  such 

Date   quarter,  give  the  date  of  termination  and 

(Signature)"  describe  the  disposition  thereof  with  respect 

Date   to  the  registrant  and  its  subsidiaries. 

(Signature)'  Instructions.  1.  If  the  business  ordinarily 
results   In   actions   for   negligence  or   other 
7.     Section    249.310     is    amended    by  claims,  no  such  action  or  claim  need  be  de- 
amending  Form  10-K.  scrll)ed  unless   it   departs  from  the  normal 
£,  „<„  o,A     c            1ft  f                 I               .  kind  of  such  actions. 

§  249.310     Form    10-K,    annual    repoH  2    No  Information  need  be  given  »1th  re- 
pursuant  to  section   IS  or   lD(d)   of  gpect  to  anv  proceeding  which  involves  pri- 
Ihe  Securities  Exchange  .\it  of  1934.  rnarily  a  claim  for  damages  if  the  amount 
•               •               •               »               •  involved,  exclusive  of  interest  and  costs,  does 
GENERAL  INSTRUCTIONS  "^^  exceed  10  percent  of  the  current  assets 

of  the  registrant   and  tte  subsidiaries  on  a 

A.-O.  [No  change.]  consolidated  basis.  How^r,  if  any  proceed- 

H.  omission  Of  Information  Previously  FUed.  L^slfnTp^r'^r^'p^r  k^,^'^"^ 

(a)  Except  as  provided  in  paragraph  (b)  contemplated,  the  amount  involved  in  such 
below,  the  information  called  for  by  Part  I  other  proceedings  shall  be  included  in  com- 
of  this  form  (Items  1  through  13)  is  to  be  putlne  such  percentage. 

furnished  by  all  registrants  required  to  file  3.  NotwlthsUnding  Instructions  1  and  2, 

a   report   on   this   form.    Part   II    (Items    14  any    material    bankruptcy,    receivership,    or 

through  18)  may  be  omitted  from  the  report  similar  proceeding  with  respect  to  the  regls- 

by  any  registrant  which,  since  the  close  of  trant  or  any  of  its  significant  subsidiaries 

the  fiscal  year,  has  filed  with  the  Commission  shall  be  described.  Any  material  proceedings 

a   definitive   proxy   statement    pursuant    to  to  which  any  director,  officer  or  affiliate  of 

Regulation  14A.  or  a  definitive  information  the  registrant,  any  security  holder  named  in 

statement  pursuant  to  Regulation  14C,  which  answer  to  Item  14(a),  or  any  associate  of  any 

involved  the  election  of  directors,  or  which  such  director,  officer  or  security  holder,  in  a 

flJes  such  a  proxy  or  information  statement  party,  or  has  a  material  Interest,  adverse  to 

not  later  than  120  days  after  the  close  of  the  registrant  or  any  of  its  subsidiaries  shall 

the  fiscal  year.  also  be  described. 

(b)  If  the  information  called  for  by  Items  4.  Notwithstanding  the  foregoing,  admin- 
4,  5  or  12  would  be  unchanged  from  that  istratlve  or  Judicial  proceeding  arising  under 
given  in  a  previous  report,  a  reference  to  any  Federal.  State  or  local  provisions  regu- 
the  previous  report  which  includes  the  re-  latlng  the  discharge  of  materials  Into  the  en- 
quired information  will  be  sufficient.  Copies  vironment  or  otherwise  relating  to  the  pro- 
of such  previous  report  need  not  be  filed  tection  of  the  environment  shall  tiot  be 
with  the  report  currently  being  filed  on  this  deemed  "ordinary  routine  litigation  inciden- 
form.  tal  to  the  business"  and  shall  be  described  if 

.   PART  I  such  proceeding  is  material  to  the  business 

»f*«.  »    IM/^/^v,or,<,»  1  °''  financial  condition  of  the  registrant  or  if 

•              •              •              •              •  and  costs,  exceeds  10  percent  of  the  current 

Instructions.  1.-5.  [No  change.]  assets  of  the  registrant  and  Its  subsidiaries 

6.  For   any   previously  reported   material  on  a  consolidated  basis.  Any  such  proceedings 

charge  or  credit  to  income  of  an  unusual  or  by  governmental  authorities  shall  be  deemed 

Infrequent  nature  in  which  an  amount  of  material  and  shall  be  described  whether  or 

cost  was  estimated  to  be  incurred  in  the  fiscal  not  the  amount  of  any  claim  for  damages 

year  being  reported  on  or   the  prior   fiscal  involved  exceeds  10  percent  of  current  assets 

year,  summarize  such  transaction  and  state  on  a  consolidated  basis  and  whether  or  not 

the  amounts  of  such  estimated  cost  and  the  such    proceedings   are   considered    "ordinary 

amounts  of  the  actual  cost  Incurred  in  such  routine  litigation  incidenUl  to  the  business": 

periods,  the  reasons  for  differences  between  provided,    however,    that    such    proceedings 

estimated  and  actual  amounts,  if  any,  and  which  are  similar  in  nature  may  be  grouped 

provide    a    detailed    reconciliation    showing  and  described  generically  stating:  the  num- 

all     chages    and    credits    to    any    reserve  t>«r  ot  such  proceedings  in  each  group:   a 

provided.  generic  description  of  such  proceedings;  the 

issues  generally  Involved:  and.  if  such  pro- 

Items  3.  and  4.  (No  change.]  ceedlngs  in  the  aggregate  are  material  to  the 

Item  5.  Legal  Proceedings  business  or  financial  condition  of  the  regls- 

(a)   Briefiy  describe  any  material  pending  trant.  the  effect  of  such  proceedings  on  the 

legal  proceedings,  other  than  ordinary  rou-  business  or  financial  condition  of  the  regls- 

tine  litigation  incidental  to  the  business,  to  trant.* 
which  the  registrant  or  any  of  its  subsidiaries 
is  a  party  or  of  which  any  of  their  property 
is  the  subject.  Include  the  name  of  the  court 
or  agency  in  which  the  proceedings  are  pend- 
ing, the  date  Instituted,  the  principal  parties 
thereto,  a  description  of  the  factual  basis 
alleged  to  underlie  the  proceeding  and  the 
relief  sought.  Include  similar  information  as 
to  any  such  proceedings  known  to  be  con- 
templated by  governmental  authorities. 


Item  6  Increases  and  Decreases  in  Outstand- 
ing Securities  and  Indebtedness. 


'  See  General  Instruction  E. 


-  Print  name  and  title  of  the  signing  offi- 
cer under  his  signature. 


(a)  Give  the  following  information  as  to 
all  increaises  and  decreases  during  the  fiscal 
year  in  the  amount  of  equity  securities  of 
the  registrant  outstanding: 

( 1 )  The  title  of  the  class  of  securities  in- 
volved; 

(2)  The  date  of  the  transaction; 

(3)  The  amount  of  securities  Involved  and 
whether  an  Increase  or  decrease;  anl 

(4)  A  brief  description  of  the  transaction 
in  which  the  increase  or  decrease  occurred. 
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If  previously  reported,  the  description  may 
be  incorporated  by  a  speclflc  reference  to  the 
previous  flUng. 

ttutruction.  The  Inlormation  shall  be  pre- 
pared In  the  form  of  a  reconciliation  between 
ttie  amounts  shown  to  be  outstanding  on  the 
balance  sheet  to  be  filed  with  this  report 
and  the  amounts  shown  on  the  registrant's 
balance  sheet  for  the  previous  year.  The 
enerclse  of  outstanding  options  or  warrants 
(separately  by  class  or  type  of  option  or 
warrant),  conversions  of  previously  Issued 
convertible  securities  (separately  by  class  of 
security)  and  the  issuance  of  options  may 
be  grouped  together  showing  the  dates  be- 
tween which  all  such  transactions  occurred. 
i;  the  Information  called  for  has  been  pre- 
viously reported  on  Form  10-Q  It  may  be 
lacorporated  by  a  specific  reference  to  the 
previous  filing. 

(b)  Increases  and  decreases  In  the  amount 
outstanding  of  debt  securities  and  indebted- 
ness which  were  previously  reported  In  re- 
ports on  Form  10-Q  should  be  listed  and 
briefly  discussed  with  appropriate  cross  ref- 
erences to  the  earlier  disclosure. 

(c)  If,  during  the  fourth  quarter  of  reg- 
istrant's fiscal  year,  the  amount  of  debt  se- 
curities or  Indebtedness  outstanding  has 
been  Increased  or  decreased  through  one  or 
imore  transactions,  and  the  aggregate 
amount  of  all  such  Increases  or  decreases 
not  prevlotisly  reported  exceeds  5%  of  the 
outstanding  securities  or  Indebtedness  of 
tHe  affected  class,  furnish,  the  following 
imformatlon: 

(1)  Title  of  class,  the  amount  outstanding 
aa  last  previously  reported,  and  the  amount 
presently  outstanding  (as  of  a  specified 
date): 

(3)  A.  brief  description  of  the  transaction 
or  transactions  resulting  in  the  change; 

(3)  If  an  Increase  In  securities  or  Indebted- 
ness is  reported,  fur^ilsh:  (1)  a  statement  of 
the  aggregate  net  cash  proceeds  or  the  nat^u'e 
a»d  aggregate  amount  of  any  consideration 
received  or  to  be  received  by  the  registrant; 
(S)  the  names  of  the  principal  underwriters, 
if  any,  indicating  any  such  underwriters 
wtilcta  are  eifflliates  of  the  registrant;  (ill) 
a  reasonably  itemized  statement  of  the  pur- 
peees,  so  far  as  determinable,  for  which  the 
net  proceeds  have  been  or  are  to  be  used  and 
tbe  approximate  amount  used  or  to  be  used 
for  each  such  purpose:  and  (Iv)  a  statement 
aa  to  whether  or  not  any  such  securities  were 
registered  under  the  Securities  Act  of  1933; 
If  not,  an  Indication  of  the  exemption 
claimed  and  the  facts  relied  upon  to  make 
tlie  exemption  available;  and 

<4)  If  a  decrease  in  securities  or  Indebt- 
e<kie8e  is  reported,  a  statement  of  the  aggre- 
gate amount  of  cash  or  the  nature  and  aggre- 
gate amount  of  any  other  consideration  paid 
or  to  be  paid  by  the  registrant  m  connection 
wifth  such  tranaactl<Mi  or  transactions. 

Instructions.  1  For  the  purposes  of  re- 
sponding to  paragraph  (b)  the  registrant 
may  treat  each  of  the  following  as  a  single 
filaaq  of  indebtedness:  (1)  convertible  long 
term  debt,   and    (2)    other   Indebtedness. 

a.  This  paragraph  does  not  apply  to  notes, 
dmfta,  bills  of  exchange,  bankers'  accept- 
ance§,  or  other  obligations  which  mature  not 
later  than  1  year  from  the  date  of  Issuance. 
No  report  need  be  made  where  the  amount 
not  previously  reported,  although  in  excess 
of  S  percent  of  the  amount  outstanding,  does 
not  exceed  aso.OOO  face  amount  of  indebted- 
iMsa  or  1,000  shares  or  other  units. 

9.  This  paragraph  Includes  the  reissuance 
of  Uaauury  securities  and  securities  held  for 
tl»  account  of  the  Issuer  thereof.  The  ex- 
tension of  the  maturity  date  of  Indebtedness 
■ball  be  deemed  to  be  the  issuance  of  new 
Inlebtedneas  for  the  punxise  of  this  para- 
gnph.  In  the  case  of  such  an  extension,  the 
paoentage  shall  be  computed  upon  the  basis 
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of  the  principal  amount  of  the  Indebtedness 
extended. 

4.  This  paragraph  need  not  be  answered  as 
to  decreases  resulting  from  ordinary  sinking 
fund  operations,  similar  periodic  decreases 
made  pursuant  to  the  terms  of  the  constit- 
uent Instruments,  decreases  resulting  from 
t*ie  conversion  of  securities  or  decreases  re- 
sulting from  the  payment  of  indebtedness  at 
mattu-ity. 

Item  7.  Changes  in  Securities  and  Changes  in 

Security  for  Registered  Securities. 

General  Instruction.  No  respionse  to  this 
item  is  required  if  the  information  called  for 
herein  has  been  previously  reported  in  a 
report  on  Form   10-Q. 

(a)  If  the  constituent  instruments  defining 
the  rights  of  the  holders  of  any  class  of  regis- 
tered securities  have  been  materially  modi- 
fled,  give  the  title  of  the  class  of  securities 
involved  and  state  briefly  the  general  effect 
Of  such  modification  upon  the  rights  of  hold- 
ers of  such  securities. 

(bi  If  the  rights  evidenced  by  any  clEiss  of 
registered  securities  have  been  materially 
limited  or  qualified  by  the  issuance  or  modl- 
ftcation  of  any  oiher  class  of  .securities,  state 
bB-lefly  the  general  effect  of  the  issuance  or 
modification  of  such  other  class  of  securities 
i^on  the  rights  of  the  holders  of  the  regis- 
tered securities. 

Instruction.  Working  capital  restrictions 
and  other  limitations  upon  payment  of 
dividends  are  to  be  reported  hereunder. 

(c)  If  there  has  been  a  material  withdrawal 
or  substitution  of  assets  securing  any  class  of 
registered  securities  of  the  registrant,  fur- 
nish the  following  information : 

1.  Give  the  title  of  the  securities. 

2.  Identify  and  describe  brlefiy  the  assets 
Involved  in  the  withdrawal  or  .substitut'ons. 

3.  Indicate  tbe  provision  In  the  vmderlylng 
Ittdenture,  if  any.  authorizing  the  with- 
drawal or  substitution. 

Instruction.  This  paragraph  need  not  be 
answered  where  the  withdrawal  or  substi- 
tution is  made  pursuant  to  the  terms  of  an 
Indenture  which  has  been  qualified  under 
tHe  Trust  Indenture  Act  of  1939. 
Item  8.  Defaults  upon  Senior  Securities. 

General  Instruction.  No  response  to  this 
Item  is  required  If  the  information  called  for 
herein  has  been  previously  reported  In  a  re- 
port on  FoTm  10-Q. 

(a)  If  there  has  been  any  material  default 
in  the  payment  of  principal,  interest,  a  sink- 
ing or  purchase  fund  installment,  or  any 
other  material  default  not  cured  within  30 
days,  with  respect  to  any  Indebtedness  of  the 
registrant  or  any  of  its  significant  subsidi- 
aries exceeding  5  percent  of  the  total  assets 
of  the  registrant  and  its  consolidated  sub- 
sidiaries. Identify  the  indebtedness  and  state 
the  nature  of  the  default.  In  the  case  of 
such  a  default  in  the  payment  of  princi- 
pal, Interest  or  a  sinking  or  purchase  fund 
installment,  state  the  amount  of  the  default 
aad  the  total  arrearage  on  the  date  of  filing 
this  report. 

Instruction.  This  paragraph  refers  only  to 
events  which  have  become  defatilts  under 
the  governing  Instruments,  I.e.,  after  the  ex- 
piration of  any  period  of  grace  and  com- 
pliance with   any  notice  requirements. 

(b)  If  any  material  arrearage  in  the  pay- 
ment of  dividends  has  occurred  or  If  there 
has  been  any  other  material  delinquency  not 
ci;red  within  30  days,  with  respect  to  any 
class  of  preferred  stock  of  the  registrant 
which  is  registered  or  which  ranks  prior  to 
any  class  of  registered  securities,  or  with  re- 
spect to  any  class  of  preferred  stock  of  any 
significant  subsidiary  of  the  registrant,  give 
the  title  of  the  class  and  state  the  nature  of 
the  arrearage  or  delinquency.  In  the  case  of 
an  arrearage  In  the  payment  of  dividends, 
state  the  amount  and  the  total  arrearage  on 
the  date  of  filing  this  report. 


Instruction.  Item  8  need  not  be  answered 
as  to  any  default  or  arrearage  vrtth  respect 
to  any  class  of  securities  all  of  which  is  held 
by.  or  for  the  account  of.  the  registrant  or 
its  totally  held  subsidiaries. 

Item  9.  Approximate  Number  of  Equity  Se- 
curity Holders. 

[No  change  from  former  Item  7  of  Form 
lO-K.] 

Item  10.  Submission  of  Matters  to  a  Vote  of 

Security  Holders. 

If  any  matter  has  been  submitted  to  a  vote 
of  security  holders,  through  the  solicitation 
of  proxies  or  otherwise,  furnish  the  follow- 
ing information  11  not  previously  disclosed 
in  a  report  on  Form  10-Q: 

(a)  The  date  of  the  meeting  and  whether 
it  was  an  annual  or  special  meeting. 

(b)  If  the  meeting  Involved  the  election 
of  directors,  state  the  name  of  each  director 
elected  at  the  meeting  and  the  name  of  each 
other  director  whose  term  of  office  as  a  di- 
rector continued  after  the  meeting. 

(c)  Briefly  describe  each  other  matter 
voted  upon  at  the  meeting  and  state  the 
number  of  affirmative  votes  and  the  number 
of  negative  votes  cast  with  respect  to  each 
€iich  matter. 

I n.<:t ructions.  1.  If  any  matter  has  been 
submitted  to  a  vote  of  security  holders  other- 
wise than  at  a  meeting  of  such  security 
holders,  corresponding  information  with  re- 
spect to  such  submission  shall  be  furnished. 
The  solicitation  of  any  authorization  or  con- 
sent (Other  than  a  proxy  to  vote  at  a  stock- 
holders' meeting)  with  respect  to  any  matter 
shall  be  deemed  a  submission  of  such  matter 
to  a  vote  of  security  holders  within  the 
meaning  of  this  Item. 

2.  Paragraph  (a)  need  be  answered  only 
if  paragraph  (b)  or  (c)  is  required  to  be 
answered. 

3.  Paragraph  (b)  need  not  be  answered  if 
(1)  proxies  for  the  meeting  were  solicited 
pursuant  to  Regulation  14  under  the  Act, 
(il)  there  was  no  solicitation  in  opposition 
to  the  management's  nominees  as  listed  In 
the  proxy  statement,  and  (ill)  all  of  such 
nominees  were  elected.  If  the  registrant  did 
not  £  >llclt  proxies  and  the  board  of  directors 
as  previously  reported  to  the  Commission  was 
re-elected  in  its  entirety,  a  statement  to  that 
effect  in  answer  to  paragraph  (b)  will  suf- 
fice as  an  answer  thereto. 

4.  Paragraph  (c)  need  not  be  answered  as 
to  procedural  matters  or  as  to  the  selection 
or  approval  of  auditors. 

5.  If  the  registrant  has  published  a  report 
containing  all  of  the  information  called  for 
by  the  item,  the  item  may  be  answered  by 
a  reference  to  the  information  contained  In 
such  report,  provided  copies  of  such  report 
are  filed  as  an  exhibit  to  tbe  report  on  this 
form. 

Hem  11.  Executive  Officers  of  Registrant. 

[No  change  from  former  Item  8  of  Form 
lO-K.) 

Item   12.  Indemnification  of  Directors  and 
Officers. 
I  No  change  from  former  Item  9  of  Form 
lO-K) 

Item    13.    Financial    Statements.    Exhibits 
filed,  and  Reports  on  Form  8~K. 

(a)  List  all  of  the  following  documents 
filed  as  a  part  of  the  report: 

1 .  All  financial  statements. 

a.  All  exhibits,  Including  tiiose  Incorporated 
by  reference. 

Instruction.  Where  any  financial  statement 
or  exhibit  is  Incorporated  by  reference,  the 
incorporation  by  reference  shall  be  set  forth 
in  the  list  required  by  this  Item.  See  Rule 
12b-23  1 17  CPR  240.12b-231 

(b)  Reports  on  Form  8-K.  State  whether 
any  reports  on  Form  8-K  have  been  filed 
during  tbe  last  quarter  of  the  period  covered 
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by  this  report,  listing  the  items  reported,  any 
financial  statements  filed  and  the  dates  of 
any  such  reports. 

PAST   u 

[The  Items  and  references  to  Item  numbers 
within  the  items  in  Part  n  have  been  re- 
numbered.] 
Item.  14.  (No  change  from  former  Item  11  of 

FormlO-K.| 

Item  IS.  Directors  of  the  Registrant. 

Note. — Paragraph  (c)  of  Item  15  also 
applies  to  executive  officers  of  the  registrant. 

•  •  •  •  • 
Instruction.   1.  Instruction  2  to  Item   11 

Shall  also  apply  to  this  Item. 

[No  change  In  remainder  from  former  Item 
12.1 

Item    16.    Remuneration   of   Directors    and 
Officers. 

•  •  •  *  • 
/nsfrucfioTW.   1.-3.    [No  change  from  In- 

tlons  1.-3.  to  paragraph  (a)  of  former  Item 
13.1 

4.  Do  not  Include  remuneration  paid  to  a 
partnership  in  which  any  director  or  officer 
was  a  partner,  but  see  Item  18. 

[No    change   In   remainder   from   former 
Item  13.] 
Item  17.  Options  Granted  to  Management 

to  Purchase  Securities. 

Furnish  the  following  Information,  In  sub- 
stantially the  tabular  form  indicated,  as  to 
all  options  to  purchase  any  securities  from 
tbe  registrant  or  any  of  Its  subsidiaries 
which  were  granted  to  or  exercised  by  the 
following  persons  since  the  beginning  of 
the  fiscal  year,  and  as  to  all  options  held  by 
such  persons  as  of  the  latest  prsictlcable  date 
regardless  of  when  such  options  were  grant- 
ed: (1)  each  director  and  officer  named 
in  answer  to  Item  16(a)(1),  naming  each 
such  person;  and  (11)  all  directors  and  of- 
ficers of  the  registrant  as  a  group,  without 
naming  them: 

•  *  •  •  • 

Instructions.  1.-2.  No  change  from  In- 
structions   1.-2.   of   former   Item    14.) 

3.  (i)  Where  the  total  market  value  on 
the  granting  dates  of  the  securities  called 
for  by  all  options  granted  during  the  pe- 
riod specified  does  not  exceed  $10,000  for 
any  officer  or  director  named  In  answer  to 
Item  16(a)(1)  or  $40,000  for  all  officers  and 
directors  as  a  group,  this  Item  need  not  be 
answered  with  respect  to  options  granted 
to  such  person  or  group.  (11)  Where  the  total 
market  value  on  the  dates  of  purchase  of  all 
securities  purchased  through  the  exercise 
of  options  during  the  {leriod  specified  does 
not  exceed  $10,000  for  any  such  person  or 
$40,000  for  such  group,  this  Item  need  not  be 
answered  with  re8i>ect  to  options  exercised 
by  such  person  or  group.  (Ill)  Where  the 
total  market  value  as  of  the  latest  practicable 
date  of  the  securities  called  for  by  all  op- 
tions held  at  such  time  does  not  exceed 
$10,000  for  any  such  person  or  $40,000  for 
such  group,  this  Item  need  not  be  answered 
with  respect  to  options  held  as  of  the  speci- 
fied date  by  such  person  or  group. 

(No  change  in  remainder  from  former  Item 
14  of  Form  lO-K) 

Item  18.  Interest  of  Management  and  Others 
in  Certain  Transactions. 

(a)    [No  change  from  paragraph   (a)    of 
former  Item  15.] 
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(1)  (No  charige  from  subsection  (a)  (1)  of 
former  Item  15. 1 

(2)  Any  security  holder  named  In  answer 
to  Item  14(a). 

(3)  (No  change  from  subsection  (a)  (3)  of 
former  Item  15.) 

Instructions.  1.  (No  change  from  Instruc- 
tion 1  to  paragraph  (a)  of  former  Item  15.) 

2.  No  information  need  be  given  in  response 
to  this  item  as  to  any  remuneration  or  other 
transaction  reported  in  resjxjnse  to  Items  16 
or  17.  or  as  to  any  transaction  with  respect 
to  which  information  may  be  omitted  pur- 
suant to  Instruction  2  to  Item  16(b),  the 
instruction  to  Item  16(c),  or  Instruction  2 
or  3  to  paragraph  (b)  of  this  item. 

3.-7.  [No  change  from  Instructions  3.-7.  to 
paragraph  (a)  of  former  Item  15.) 

(b)  (No  change  from  paragraph  (b)  of 
former  Item  15.) 

(c)  [No  change  from  paragraph  (c)  of 
former  Item  15.) 

(1)  (No  change  from  subsection  (c)(1)  of 
former  Item  IS.) 

(2)  Any  security  holder  named  In  answer 
to  Item  14(a). 

(No  change  In  remainder  from  former  Item 
151 

SIGNATURES 

(No  change.) 

INSTRUCTIONS  AS  TO  FINANCIAL  STATEUENT8 

[No  Change.) 

INSTRUCTIONS    AS   TO    EXHIBITS 

Subject  to  Rule  12b-32  regarding  the  Incor- 
poration of  exhibits  by  reference,  the  follow- 
ing exhibits  shall  be  filed  as  a  part  of  tbe 
report: 

A.  Copies  of  all  amendments  or  modifica- 
tions, not  previously  filed,  to  all  exhibits 
previously  filed  (or  copies  of  such  exhibits 
as  amended  or  modified) . 

B.  Copies  of  all  contracts  and  other  docu- 
ments of  a  character  required  to  be  filed  as 
an  exhibit  to  an  original  registration  state- 
ment on  Form  10  which  were  executed  or  in 
effect  during  the  fiscal  year  and  not  previ- 
ously filed. 

C.  Copies  of  the  exhibits  called  for  by 
Instructions  3.  4(d)   and  5  to  Item  2. 

D.  Copies  of  all  constituent  instruments 
defining  the  rights  of  the  holders  of  any 
new  class  of  securities  referred  to  in  answer 
to  Item  6(c). 

E.  Copies  of  the  amendments  to  all  con- 
stituent instruments  and  other  documents 
described  in  answer  to  Item  7. 

F.  Copies  of  the  text  of  any  proposal 
described  and  copies  of  any  published  re- 
port furnished  in  response  to  Item  10. 

8.  Section  240.14a-101  is  amended  by 
amending  Item  5  of  Schedule  14A  to  read 
as  follows: 

§240.I4a-I01      Schedule      I4A.      Infor- 
mation required  in  proxy  statement. 

•  •  •  •  • 

Item  S.  Voting  securities  and  principal  hold- 
ers thereof. 

•  •  •  •  • 
(e)  If.  to  the  knowledge  of  the  persons  on 

whose  behalf  the  solicitation  is  made,  a 
change  in  control  of  the  Issuer  has  occurred 
since  the  beginning  of  Its  last  fiscal  year, 
state  the  name  of  the  person (s)  who  ac- 
quired such  control,  the  amoimt  and  the 
source  of  the  consideration  used  by  such  per- 
son or  persons;  the  basis  of  the  control,  the 
date  and  a  descripticm  of  the  transaction  (s) 
which  resulted  In  the  change  of  control  and 
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the  percentage  of  voting  securities  of  the  is- 
suers now  beneficially  owned  directly  or  In- 
directly by  the  person  (s)  who  acquired  con- 
trol: and  the  Identity  of  the  person (s)  from 
whom  control  was  assumed.  If  the  source  of 
all  or  any  part  of  the  consideration  used  Is 
a  loan  made  In  the  ordinary  course  of  busi- 
ness by  a  bank  as  defined  by  Section  3(a)  (6) 
of  the  Act,  the  identity  of  such  bank  shall 
be  omitted  provided  a  request  f<w  oonflden- 
tlalltv  has  been  made  pursuant  to  Section  IS 
(d)  (1)  (B)  of  the  Act  by  the  person(B)  who 
acquired  control.  In  lieu  thereof,  the  mate- 
rial shall  Indicate  that  the  Identity  of  the 
bank  has  been  so  omitted  and  filed  separately 
with  the  Commission. 

Instructions.  1.  State  the  terms  of  any 
loans  or  pledges  obtained  by  the  new  con- 
trol group  for  the  purpose  of  acquiring  con- 
trol, and  the  names  of  the  lenders  or 
pledgees. 

2.  Any  arrangements  or  understandings 
amorg  members  of  both  the  former  and  new 
control  prouDs  and  their  associates  with  re- 
spect to  election  of  directors  or  other  matters 
should  be  described, 

(f )  Describe  any  contractual  arrangements, 
including  any  pledge  of  securities  of  the  Is- 
suer, or  any  of  its  parents,  known  to  the  per- 
sons on  whose  behalf  the  solicitation  is  made. 
the  operation  of  the  terms  of  which  may  at  a 
subsequent  date  result  In  a  change  In  control 
of  the  issuer. 

Instruction.  Paragraph  (f)  does  not  re- 
quire a  description  of  ordinary  default  pro- 
visions contained  in  the  charter,  trust  Inden- 
tures or  other  governing  instruments  relating 
to  securities  of  the  issuer. 

•  •  •  •  • 

I  Sees  13.  14(a).  lS(d),  23(a),  48  Stat.  894. 
895.  901:  sec  203 lal.  49  Stat  704:  sees.  3.  8. 
49  Stat,  1377.  1379;  sees.  4.  5,  6.  78  Stat.  669. 
570-574:  sec  2.  82  Stat  454;  sees,  1,  2.  84 
Stat  1497:  sees  10.  18.  89  Stat.  119.  165  (15 
use  78m,  78n(a).  78o(d),  78w(a));  Sees. 
12ie).  20ia).  49  Stat.  823,  833  (16  tl.S.C.  79: 
le).  79t(a) ):  Sees,  20(a),  38(a),  54  SUt.  822. 
841   (15  use.  80e-20(a),  80sk-37(a) ) .) 

Date  of  EiTECTrvENESS 

The  amendments  to  Rules  13a-ll  and  15d- 
11.  to  the  Form  8-K,  and  to  Schedule  14A 
shall  be  effective  for  events  which  occur  sub- 
sequent to  February  28.  1977.  The  amend- 
ments to  Rules  13a-13  and  15d-13  and  to 
Form  10-Q  shall  be  effective  for  quarterly 
period.s  beginning  after  December  31,  1976. 
The  amendments  to  the  Form  10-K  shall  be 
effective  for  reports  filed  for  periods  begin- 
ning after  March  31, 1976. 

Statutory  Authoritt  por  Amendmznts 

The  foregoing  amendments  are  adopted 
pursuant  to  Sections  13,  14(a),  15(d)  and 
23(a)  of  the  Securities  Exchange  Act  of  1934. 
Sections  12(e)  and  20(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935.  and  Sections 
20(a)  and  38(a)  of  the  Investment  Company 
Act  of  1940,  Pursuant  to  Section  23(a)  of  the 
Securities  Exchange  Act,  the  Commission  has 
considered  the  effect  that  the  proposed 
aunendments  would  have  on  competition  and 
has  concluded  that,  to  the  extent  the  amend- 
ments impose  burdens  on  competition,  such 
burdens  are  necessary  and  appropriate  in 
furtherance  of  the  purposes  oC  the  securities 
laws. 

By  the  Commission. 

Oeorgx  A.  FtTzsncicoNs, 

Secretary. 
Januabt  13, 1977. 

|FR Doc.77-2225  FUed  1-34-77:8:46  am] 
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Title  21 — Food  and  Drugs 

CHAPTER  I— FOOD  AND  DRUG  ADMINIS- 
TRATION. DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

SUBCHAPTER  A— GENERAL 

I  Docket  No.  76N-0414) 

PMit   2— ADMINISTRATIVE    FUNCTIONS, 
PRACTICES.  AND  PROCEDURES 

ftibpart  D — Public  Hearing  Before  a  Public 
Advisory  Committee 

Establishment  or  Procedures; 
Correction 

in  PR  Doc.  76-34866,  appearing  at  page 
52148  In  the  Federal  Register  of  Friday, 
November  26.  1976.  on  page  52164,  in 
9  2.340  Uat  of  standing  advisory  commit- 
tees, peragraph  (c)(17)(ii)  is  corrected 
in  the  sixth  line  by  changing  the  word 
"allergenic"  to  read  "allergic." 

Dated:  January  17, 1977. 

Joseph  P.  Hils, 
Associate 
Commmioner  for  Compliance. 

|FB  Doc.77-2087  Piled  l-24-77;8:46  «n] 

Title  26 — Internal  Revenue 

CHAPTER  I— INTERNAL  REVENUE  SERV- 
ICE. DEPARTMENT  OF  THE  TREASURY 

SUBCHAPTER  A— INCOME  TAX 

|T.D.  7466] 

Pf^RT  1— INCOME  TAX;  TAXABLE  YEARS 
BEGINNING  AFTER  DECEMBER  31,  1953 

Community  Trust's  Governing  Body;  Effect 
of  Restrictions  and  Conditions 

By  notice  of  proposed  rulemaking 
appearing  in  the  Federal  Register  for 
November  17.  1976  (41  FR  50698), 
amendments  to  Income  Tax  Regula- 
tions (26  CFR  Part  1)  were  proposed 
under  section  170(b)(1)(A)  of  the  In- 
ternal Revenue  Code  of  1954,  relating 
t*  the  definition  of  a  community  trust, 
and  section  507(b)  d)  of  the  Code,  relat- 
iBg  to  the  termination  of  private  foun- 
dation status.  After  consideration  of  all 
such  relevant  matter  as  was  presented 
by  interested  persons  regarding  the  rules 
proposed,  certain  changes  were  made, 
and  the  proixned  amendments  of  the 
regulations,  subject  to  the  changes,  are 
adopted  by  this  document. 

These  final  regulations  contain  rules 
rriatlng  to  the  powers  that  the  govem- 
iag  body  of  a  community  trust  must  pos- 
sess, sach  as,  the  power  to  modify  re- 
strictions and  conditions  on  the  distribu- 
tions frcHn  funds  to  specified  distributees 
•Dd  the  power  to  replace  any  participat- 
ing trustee,  custodian,  or  agent. 

In  addition,  these  final  regulations 
provide  guidance  imder  5  1.507-2(a)  (8) 
(relating  to  the  effect  of  restrictions  and 
conditions  upon  the  distribution  of  net 
assets  by  a  private  foundation  terminat- 
iag  Hs  status  as  such)  with  regard  to 
donor  advice  pertaining  to  distributions 
nude  by  a  pubUc  charity  from  the  do- 
nor's fund  to  specified  distributees. 


RULES  AND  REGULATIONS 

Adoption  of  Amendments  to  the 
Regulations 

In  view  of  the  foregoing,  the  Income 
Tax  Regulations  (26  CFR  Part  1)  are 
am^ided  as  follows: 

Paragr^h  1.  Section  1.170A-9(e)  (11) 
is  amended  by  revising  paragraph  (e) 
(11)  (iv),  by  adding  a  heading  to  para- 
graph (e)(ll)  (v)(A)  and  by  adding 
paragraph  (e)(ll)(v)  (B).  (C),  (D), 
(E)  and  (F)  to  read  as  follows: 

§  1.170A-9     Definition  of  section  170(b> 
(1)(A)  organizations. 

•  •  •  •  • 

(e)  Definition  of  section  1701b)  (1)  (A) 
ivi)  organization.  •  •  • 

(11)  Community  trusts;  requirements 
for  treatment  as  a  single  entity.  •  •  • 

(iv)  Common  instrument.  All  funds  of 
tlie  organization  must  be  subject  to  a 
common  governing  instrument  or  a 
master  trust  or  agency  agreement  (here- 
in referred  to  as  the  "governing  instru- 
ment"), which  may  be  embodied  in  a 
single  document  or  several  documents 
containing  common  language.  Language 
in  an  instrument  of  transfer  to  the  com- 
munity trust  making  a  fund  subject  to 
the  community  trust's  governing  instru- 
ment or  master  trust  or  agency  agree- 
ment will  satisfy  the  requirements  of 
paragraph  (e)(ll)(iv)  of  this  section. 
la  addi^on,  if  a  community  trust  adopts 
anew  governing  instrument  (or  creates  a 
corporation)  to  put  into  effect  new  pro- 
vteions  (applying  to  futxu-e  transfers  to 
the  community  trust),  the  adoption  of 
such  new  governing  instrument  (or  crea- 
tion of  a  corporation  with  a  governing 
instnmient)  which  contains  common 
langiiage  with  the  existing  governing 
instrument  shall  not  preclude  the  com- 
munity trust  from  meeting  the  require- 
ments of  such  paragraph   (e)(ll)(iv). 

(v)  Common  governing  body — (A)  In 
general.  *  •  • 

(B)  Ponoera  of  modification  and  re- 
moval.  Fxcept  as  provided  in  paragraph 
(e)(ll)(v)(C)  of  this  section,  the  gov- 
erning bodv  must  have  the  power  in  the 
governing  instrument,  the  instrument  of 
transfer,  the  resolutions  or  by-laws  of 
the  governing  body,  a  written  agreement. 
or  otherwise — 

(1)  To  modlfv  anv  restriction  or  con- 
dition on  the  distribution  of  funds  for 
any  specified  charitable  purposes  or  to 
specified  organizations  if  in  the  sole 
judgment  of  the  governing  bodv  (with- 
out the  necessity  of  the  approval  of  any 
participating  trustee,  custodian,  or 
agent) .  such  restriction  or  condition  be- 
comes, in  effect,  unnecessary,  incapable 
oBf  fulfillment,  or  inconsistent  with  the 
charitable  needs  of  the  community  or 
area  served; 

(2)  To  replace  any  participating 
trustee,  custodian,  or  agent  for  brgach  of 
fiduciary  duty  under  State  law;  and 

(3)  To  replace  any  participating 
trustee,  custodian,  or  agent  for  failure  to 
produce  a  reasonable  (as  determined  by 
the  governing  body)  return  of  net  incwne 
Cwithin  the  meaning  of  paragraph'  (e) 


(ll)(v)fP)  of  this  section)  over  a  rea- 
sonable period  of  time  (as  determined  by 
the  governing  body) . 

Ilie  fact  that  the  exercise  of  any  such 
power  in  paragraph  (e)  (11)  (v)  (B)  (1), 
(2)  or  (3)  of  this  section  is  reviewable  by 
an  appropriate  State  authority  wiU  not 
preclude  the  community  trust  from  meet- 
ing the  requirements  of  paragraph  (e) 
(11)  (v)  (B)  of  this  section. 

(C)  TraTisitional  rule,  il)  Notwith- 
standing paragraph  (e) (11) (v) (B)  of 
this  section,  if  a  ccmmimity  trust  meets 
the  requirements  of  paragraph  (e)  (11) 
(v)  (C)  (2)  of  this  section,  then  in  the 
case  of  anv  instrument  of  transfer  which 
is  executed  before  July  19,  1977  and  is 
not  revoked  or  amended  thereafter  (with 
respect  to  any  dispositive  provision  af- 
fecting the  transfer  to  the  community 
trust) ,  and  in  the  case  of  anv  instniment 
of  transfer  which  is  irrevocable  on  Jan- 
uary 19,  1982.  the  governing  body  must 
have  the  power  to  cause  proceedings  to 
be  instituted  (by  request  to  the  appropri- 
ate State  authority)  — 

(i)  To  modify  any  restriction  or  con- 
dition on  the  distribution  of  fimds  for 
any  specified  charitable  purposes  or  to 
specified  organizations  if  in  the  judg- 
ment of  the  governing  body  such  restric- 
tion or  condition  becomes,  in  effect,  im- 
necessary,  incapable  of  fulfillment,  or  in- 
consistent with  the  clmritable  needs  of 
the  community  or  area  served ;  and 

(it)  To  remove  any  participating 
trustee,  custodian,  or  agent  tor  breach 
of  fiduciary  duty  under  State  law. 

The  necessity  for  the  governing  body  to 
obtain  the  approval  of  a  participating 
trustee  to  exercise  such  a  power  shall  be 
treated  as  not  preventing  the  governing 
body  from  having  such  power,  unless 
(and  until)  such  approval  has  been  (or 
is )  requested  by  the  governing  body  and 
has  been  (or  is)  denied. 

(2)  Paragra^  (e)  (11)  (v)  (C)  (f )  of 
this  section  shall  not  apply  unless  the 
commxinity  trust  meets  the  requirements 
of  paragraph  (e)  dl)  (v)  (B)  of  this  sec- 
tion, with  respect  to  funds  other  than 
those  under  instruments'^  of  transfer  de- 
scribed in  the  first  sentence  of  such  par- 
agraph (e)  (11)  (V)  (C)(1),  by  January 
19,  1978,  or  such  later  date  as  the  Com- 
missioner may  provide  for  such  commu- 
nity trust,  and  unless  the  community 
trust  does  not,  once  it  so  complies,  there- 
after solicit  for  funds  that  will  not  qual- 
ify under  the  requirements  of  such  par- 
agraph (e)(ll)(v)<B). 

(D)  Inconsistent  State  taw.  (1)  Fwr 
purposes  of  paragraph  (e)  (11)  (v)  (B) 
(1),  (2^,  or  (3)  or  (C)(i)  (i)  or  (it)  or 
'E)  of  this  section,  if  a  power  described 
in  such  a  provision  is  inconsistent  with 
State  law  even  if  such  power  were  ex- 
pressly granted  to  the  governing  body  by 
the  governing  instrument  and  were  ac- 
cepted without  limitation  under  an  in-, 
strument  of  transfer,  then  the  commu- 
nity trust  will  be  treated  as  meeting  the 
requirements  of  such  a  provision  if  it 
meets  such  requirements  to  the  fullest 
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extent  possible  consistent  with  State  law 
(if  such  power  is  or  had  been  so  ex- 
pressly granted) . 

(2)  For  example.  If,  under  the  condi- 
tions of  paragraph.  (e)(  11)  (v)  (D)(i)  of 
tills  section,  the  power  to  modify  is  in- 
consistent with  State  law.  but  the  power 
to  institute  proceedings  to  modify,  if  so 
expressly  granted,  would  be  consistent 
with  State  law,  the  community  trust  will 
be  treated  as  meeting  such  requirements 
to  the  fullest  extent  possible  if  the  gov- 
erning body  has  the  power  (in  the  gov- 
erning instrument  or  otherwise)  to  insti- 
tute proceedings  to  modify  a  condition  or 
restriction.  On  the  other  hand,  if  in  such 
a  case  the  community  trust  has  only  the 
power  to  cause  proceedings  to  be  insti- 
tuted to  modify  a  condition  or  restric- 
tion, it  will  not  be  treated  as  meeting 
such  requirements  to  the  fullest  extent 
possible. 

(3)  In  addition.  If,  for  example,  under 
the  conditions  of  paragraph  (e)  (11)  (v) 
(D)(2)  of  this  section,  the  power  to 
modify  and  the  power  to  institute  pro- 
ceedings to  modify  a  condition  or  re- 
striction is  Inconsistent  with  State  law, 
but  the  power  to  cause  such  proceedings 
to  be  instituted  would  be  consistent  with 
State  law,  if  it  were  expressly  granted 
in  the  governing  instrument  and  if  the 
approval  of  the  State  Attorney  General 
were  obtained,  then  the  community  trust 
will  be  treated  as  meeting  such  require- 
ments to  the  fullest  extent  possible  if  it 
has  the  power  (In  the  governing  Instru- 
ment or  otherwise)  to  cause  such  pro- 
ceedings to  be  Instituted,  even  if  such 
proceedings  can  be  dnstituted  (Xily  with 
the  approval  of  the  State  Attorney 
General. 

(E)  Exercise  of  povoers.  The  governing 
body  shall  (by  resolution  or  otherwise) 
commit  itself  to  exercise  the  powers  de- 
scribed In  paragraph  (e)  (11)  (v)  (B), 
(C)  and  (D)  of  this  section  in  the  best 
interests  of  the  ccHnmunlty  trust.  "Hie 
governing  body  will  be  considered  not  to 
l>e  so  committed  where  it  has  grounds  to 
exercise  such  a  power  and  fails  to  exer- 
cise it  by  taking  appropriate  action. 
Such  appropriate  action  may  include, 
for  example,  consulting  with  the  appro- 
priate State  authority  prior  to  taking 
action  to  replace  a  participating  trustee. 

(F)  Reasonable  return.  In  addlticm  to 
the  requirements  of  paragraph  (e)  (11) 
(V)  (B),  (C).  (D)  or  (E)  of  this  section, 
the  governing  body  shall  (by  resolution 
or  otherwise)  comnjlt  itself  to  obtain 
Information  and  take  other  appropriate 
steps  with  the  view  to  seeing  that  each 
participating  trustee,  custodian,  or 
agent,  with  respect  to  each  restricted 
(within  the  meaning  of  paragraph  (e) 
(13)  (x)  of  this  section)  trust  or  fund 
that  is.  and  with  respect  to  the  aggregate 
of  the  unrestricted  trusts  or  fimds  that 
are,  a  component  part  of  the  community 
trust,  administers  such  trust  or  fund  in 
accordance  with  the  terms  of  its  govern- 
ing instrument  and  accepted  standards 
of  fiduciary  conduct  to  produce  a  rea- 
sonable return  of  net  Income  (or  appre- 
ciation where  not  Inconsistent  with  the 
community  trust's  need  for  current  In- 
come) ,  with  due  regard  to  safety  of  prin- 


cipal, in  furtherance  of  the  exempt  pur- 
poses of  the  community  trust  (except  for 
assets  held  for  the  active  ctmduct  of  the 
community  trust's  exempt  activities) .  In 
the  case  of  a  low  return  of  net  income 
(and,  where  appropriate,  w>preciation) . 
the  Internal  Revenue  Service  will  exam- 
ine carefully  whether  the  governing  body 
has,  in  fact,  committed  itself  to  take  the 
appropriate  steps. 

•  •  *  •  • 

Paragraph  2.  Section  1.507-2(a)  (8)  is 
amended  by  revising  paragraph  (a)  (8) 
(iv)  (A)  to  read  as  follows: 

§  1.507—2      Sperial  rule«;   tran!>fer  to  or 
operations  as,  public  charity. 

(a)   Transfer  to  public  charities.  •   •   • 
(8)   Effect  of  restrictions  and  condi- 
tions  upon  distributions  of  net  assets. 

•   •   * 

(iv)  Adverse  factors.  The  presence  of 
any  of  the  following  factors  will  be  con- 
sidered as  preventing  the  transferee 
"from  freely  and  eCfectively  employing 
the  transferred  assets,  or  the  income  de- 
rived therefrom,  in  futherance  of  its  ex- 
empt purposes"  (within  the  meaning  of 
paragraph  (a)  (8)  (i)  of  this  section) : 

(A)  Distributions.  (1)  With  respect  to 
distributions  made  after  April  M.  1977, 
the  transferor  private  foundation,  a  dis- 
qualified person  with  respect  thereto,  or 
any  person  or  committee  designated  by, 
or  pursuant  to  the  terms  of  an  agree- 
ment with,  such  a  person  (hereinafter 
referred  to  as  "donor") ,  reserves  the 
right,  directly  or  indirectly,  to  name 
(other  than  by  designation  in  the  Instru- 
ment of  transfer  of  particular  section  509 
(a)  (1),  (2),  or  (3)  orgsmizations)  the 
persons  to  which  the  transferee  public 
charity  must  distribute,  or  to  direct  the 
timing  of  such  distributions  (other  thsm 
by  direction  in  the  instnunent  of  trans- 
fer that  some  or  all  of  the  principal,  as 
opposed  to  si)ecific  assets,  not  l>e  distrib- 
uted for  a  specified  period)  as,  for  ex- 
ample, by  a  power  of  appointment.  The 
Internal  Revenue  Service  will  examine 
carefully  whether  the  seeking  of  advice 
by  the  transferee  iTom,  or  the  giving  of 
advice  by,  any  donor^ter  the  assets  have 
been  transferred  to  tbe  transferee  con- 
stitutes an  indirect  reser^tiCMi  of  a  right 
to  direct  such  distributions.  In  any  such 
case,  the  reservation  of  such  a  right  will 
be  considered  to  exist  where  the  only 
criterion  considered  by  the  public  char- 
ity In  making  a  distribution  of  income  or 
principal  from  a  donc»^s  fund  Is  advice 
offered  by  the  donor.  Whether  there  Is  a 
'  reservation  of  such  a  right  will  be  deter- 
mined from  all  of  the  facts  and  circum- 
stances, including,  but  not  limited  to.  the 
facts  contained  in  paragraph  (a)  (8)  (iv) 
(A)  (2)  and  (3)  of  this  section. 

(2)  The  presence  of  some  or  all  of  the 
following  factors  will  indicate  that  the 
reservation  of  such  a  right  does  not  ex- 
ist: 

(»)  There  has  been  an  independent  In- 
vestigation by  the  staff  of  the  public 
charity  evaluating  whether  the  donor's 
advice  is  consistent  with  specific  chari- 
table needs  most  deserving  of  suwx)rt  by 
the  public  charity  (as  determined  by  the 
public  charity) ; 


(«)  The  public  charity  has  promul- 
gated guidelines  enumerating  specific 
charitable  needs  consistent  with  the 
charitable  purposes  of  the  public  charity 
and  the  donor's  advice  Is  consistent  with 
such  guidelines; 

(fti)  The  public  charity  has  instituted 
an  educational  program  publicizing  to 
donors  and  other  persfwis  the  guidelines 
enumerating  specific  charitable  needs 
consistent  with  the  charitable  purposes 
of  the  public  charity: 

(it))  The  public  charity  distributes 
funds  in  excess  of  amounts  distributed 
from  the  donor's  fimd  to  the  same  or 
similar  types  of  organizations  or  chari- 
table needs  as  those  recommended  by 
the  donor;  and 

(t>)  TTie  public  charity's  solicitations 
(written  or  oral)  for  funds  specifically 
state  that  such  public  charity  will  not 
be  bound  by  advice  offered  by  the  donor. 

(3)  The  presence  of  snne  <»■  all  of  the 
following  factors  will  indicate  the  reser- 
vation of  such  a  right  does  exist : 

(t)  "Ilie  solicitations  (written  or  oral) 
of  fimds  by  the  public  charity  state  or 
imply,  or  a  p>attem  of  conduct  (m  the  part 
of  the  public  charity  creates  an  expecta- 
tion, that  the  donor's  advice  will  be  fol- 
lowed; 

Hi)  The  advice  of  a  donor  (whether  or 
not  restricted  to  a  distribution  ot  income 
or  principal  from  the  donor's  trust  or 
fimd)  is  limited  to  distributions  of 
amounts  from  the  dcmor's  fund,  and  the 
factors  described  in  peragrai*  (a)  (8) 
(iv)  (A)  (2)  (i>  or  iii^  of  this  section  are 
not  present: 

(fit)  cmly  the  advice  of  the  donor  as 
to  distributions  of  such  donor's  fund  is 
soHclted  by  the  public  charity  and  no 
I»rocedure  Is  provided  for  considering  ad- 
vice from  persons  other  than  the  donor 
with  respect  to  such  fimd;  and 

(iv)  For  the  taxable  year  and  all 
prior  taxable  years  the  public  charity 
follows  the  advice  of  all  donors  with 
respect  to  their  funds  substantially  all 
of  the  time. 

•  •  •  •  • 

(Sec.   7005   Internal  Revenue  Code  of   1954 
(68A  Stat.  917;  26  VS.C.  7805) .) 

Donald  C.  Alsxamder. 
Commissioner  of 
Internal  Revenue. 

Approved:  January  19,  1977. , 

Charles  M.  Walker. 
Assistant  Secretary  of  the 
Treasury. 

[PR  Doc.77-2372  Piled  l-19-77;5:07  pml 


SUBCHAPTER  F — PROCEDURE  AND 
AIHUNISTRATION 
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PART  404— TEMPORARY  REGULATIONS 
ON  PROCEDURE  AND  ADMINISTRATION 
UNDER  THE  TAX  REFORM  ACT  OF  1976 

Disclosure  of  Returns  and  Information 

Temporary  regulations  relating  to  dis- 
closiures  after  December  31.  1976  by  of- 
ficers and  employees  of  Federal  agencies 
of  returns  and  return  information  (in- 
cluding taxpayer  return  Information) 
disclosed  to  such  ofiQcers  and  employees 
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by  the  Secrettiry  before  January  1,  1977 
for  a  purpose  not  involving  tax  admin- 
istration. 

This  document  contains  temporary 
regulations  on  procedure  and  adminis- 
tration (26  CFR  Part  404)  under  section 
6103(a)  of  the  Internal  Revenue  Code  of 
1954.  as  added  by  section  1202  of  the  Tax 
Reform  Act  of  1976  (Pub.  L..  94-455.  90 
Stat.  1667)  in  order  to  provide  rules  gov- 
erning disclosures  after  December  31, 
1976  of  returns  and  return  information 
(including  taxpayer  return  informa- 
tion), as  defined  in  section  6103(b)  (1), 
(2) ,  and  (3) ,  disclosed  before  January  1, 
1977.  by  the  Secretary  to  officers  and 
employees  of  Federal  agencies  for  a  pur- 
pose not  involving  tax  admiiustration. 

Prior  to  its  amendment  by  Section 
1202  of  the  Tax  Reform  Act  of  1976, 
effective  as  of  January  1.  1977.  section 
6103(a)  authorized  the  disclosure  of  Fed- 
eral tax  data  by  the  Secretary  to  Fed- 
eral agencies  for  nontax  related  pur- 
poses as  provided  by  orders  of  the  Presi- 
dent and  implementing  rules  and  regu- 
lations prescribed  by  the  Secretary  and 
approved  by  the  PresldMit.  The  tem- 
porary regulations  provide  Uiat  returns 
and  return  information  so  disclosed  by 
the  Secretary  to  a  Federal  agency  before 
January  1,  1977  pursuant  to  the  author- 
ity of  prior  law  (and  orders  of  the  Pres- 
ident and  Implementing  rules  and  reg- 
ulations T  may,  with  one  restriction,  be 
disclosed  after  December  31, 1976  by  such 
agency  for  any  purpose  authorized  by 
such  prior  law  (and  orders,  rules,  and 
regulations) .  The  restriction  on  such 
further  disclosure  would  be  use  of  such 
returns  or  return  information  after  De- 
cember 31,  1976.  by,  or  on  behalf  of, 
the  Federal  agency  in  an  administrative 
or  judicial  proceeding.  Such  use  would  be 
restricted  to  an  administrative  or  Judi- 
cial proceeding  described  in  section  6103 
(1)  (4)  and  then  only  if  the  requirements 
of  section  6103(1)  (4)  are  first  met. 

"ITiese  temporary  regulations  are  efifec- 
tive  as  of  January  1,  1977. 

Adoption  of  Amendment  to  the 
Regulations 

In  order  to  prescribe  temporary  reg- 
ulations on  procedure  and  administra- 
tion relating  to  disclosures  after  De- 
cember 31.  1976  by  officers  and  em- 
ployees of  Federal  agencies  of  retiuiis 
and  return  information  (including  tax- 
payer return  information)  disclosed  to 
such  officers  and  employees  by  the  Sec- 
retary before  January  1,  1977,  for  a  pur- 
pose not  involving  tax  administration 
pursuant  to  the  authority  of  section  6103 
of  the  Internal  Revenue  Code  of  1954 
(or  any  order  of  the  President  under 
section  6103  or  rules  and  regulations  I 
thereunder  prescribed  by  the  Secretary 
and  approved  by  the  President)  before 
amendment  ot  such  section  by  section 
1202  of  the  Tax  Reform  Act  of  1976 
(Pub.  L.  94-455,  90  Stat.  1667) .  the  fol- 
lowing temporary  regulations  are  hereby  ' 
adopted: 


RULES  AND  REGULATIONS 


§  404.6103(a)-l  Disclosures  after  De- 
cember 31,  1976  by  officers  and  eni' 
ployees  of  Federal  agencies  of  returas 
and  return  information  (including 
taxpayer  retnm  information)  dis- 
closed to  such  officers  and  employ <>e8 
by  the  Secretary  before  January  I, 
1977  for  a  purpose  not  involving  t4x 
administration. 

(a)  General  rule.  Except  as  provided 
by  paragraph  (b)  of  this  section,  a  re- 
tiun  or  return  information  (including 
taxpayer  return  information) ,  as  defined 
In  section  6103(b)  (1),  (2),  and  (3)  of 
the  Internal  Revenue  Code,  disclosed  by 
the  Secretary  before  January  1,  1977,  to 
an  officer  or  employee  of  a  Federal 
agency  (as  defined  tn  section  6103  (b) 
(9) )  for  a  purpose  not  involving  tax  ad- 
ministration (as  defined  in  section  6103 
(b)  (4) )  pursuant  to  the  authority  Of 
section  6103  (ot  any  order  of  the  Presi- 
dent under  section  6103  or  rules  and  reg- 
ulations thereunder  prescribed  by  the 
Secretary  and  approved  by  the  Presi- 
dent) before  amendment  of  such  sectioi 
by  Section  1202  of  the  Tax  Reform  Aet 
of  1976  (Pub.  L.  94-455,  90  Stat.  1667) 
may  be  disclosed  by,  or  on  behalf  of,  sucii 
officer,  employee,  or  agency  after  Decem- 
ber 31,  1976,  for  any  purpose  authorized 
by  such  section  (or  such  order  or  rules 
and  regulations)  before  such  amend- 
ment.' 

(b)  Exception.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this  sec- 
tion, a  return  or  return  information  (in- 
cluding taxpayer  return  information) 
disclosed  before  January  1,  1977,  by  tHe 
Secretary  to  an  officer  or  employee  of  a 
Federal  agency  for  a  purpose  unrelated 
to  tax  admlnistraticni  as  described  tn 
paragraph  (a)  may,  tifter  December  31, 
1976,  be  disclosed  by.  or  on  behalf  of,  &\idh 
agency,  officer,  or  employee  in  an  admin- 
istrative or  judicial  proceeding  only  If 
such  proceeding  is  one  described  tn  sec- 
tion 6103(1)  (4)  and  if  the  requirements 
of  section  6103(1)  (4)  have  first  been  met. 

Because  of  the  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  It 
is  foimd  impracticable  to  issue  It  with 
notice  and  public  procedure  thereon  ua- 
^er  subsection  (b)  of  section  553  of  tltie 
5  of  the  United  States  <?ode  ot  subject 
to  the  effective  date  limitation  of  sub- 
section (c)  of  that  section. 

(This  Treasury  decision  1^  Issued  under  the 
authority  contained  in  sections  6103  (q)  and 
7806  of  the  Internal  Revenue  Ckxle  at  19$4 
(90  Stat.  1685,  eSA  Stat.  917;  26  UJS.C.  6103 
(q).  7805).) 

DONALo  C.  Alexander, 
Commissioner  of 
Internal  Revenue. 

Approved:  January  19,  1977. 

Charles  M.  Walker, 
Assistant  Secretary  of 
the  Tretisury. 

iro  Doc.77-2364  FUed  1-19-77;4:61  pm] 


[T.D.  74631 

PART  404 — TEMPORARY  REGULATIONS 
ON  PROCEDURE  AND  ADMINISTRATION 
UNDER  THE  TAX  REFORM  ACT  OF  1976 

Disclosure  of  Returns  and  Information 

In  the  matter  of  temporary  regulations 
relating  to  disclosures  of  returns  and  re- 
turn information  to  and  by  officers  and 
employees  of  the  Department  of  Justice 
and  other  Federal  agencies  in  connection 
with  preparatlcm  for  certain  administra- 
tive and  judicial  proceedings  (or  in- 
vestigations which  may  result  in  such 
proceedings) . 

This  document  contains  temporary 
regulations  on  procedure  and  adminis- 
tration (26  CFR  Part  404)  imder  section 
6103(h)(2)  and  (i)  (1)  and  (2)  of  the 
Internal  Revenue  Code  of  1954,  as  addeit 
by  section  1202  of  the  Tax  Reform  Act 
of  1976  (Pub.  L.  94-455,  90  Stat.  1674)  in 
order  to  provide  rules  governing  dis- 
closures of  returns  and  return  informa- 
tion (including  taxpayer  return  informa- 
tion) ,  as  defined  in  section  6103(b)  d  > , 
(2),  and  (3),  to  and  by  officers  and  em- 
ployees of  the  Department  of  Justice  and 
other  Federal  agencies  in  connection 
with  preparation  for  certain  administra- 
tive and  judicial  proceedings  (or  investi- 
gations which  may  result  in  such 
proceedings) . 

The  temporary  regulations  describe 
the  circumstances  and  conditions  under 
which  returns  and  return  Information 
may  be  disclosed  to  and  by  officers  and 
employees  of  the  Department  of  Justice 
and  other  Federal  agencies  in  connec- 
tlcm  with  preparation  for,  or  investiga- 
tions which  may  result  in,  prcxieedinfe.s 
involving  tax  administration  (as  defined 
in  section  6103(b)(4))  and  proceeding.-, 
pertaining  to  the  enforcement  of  specifi- 
cally designated  Federal  criminal  stat- 
utes (not  involving  tax  administration' 
to  which  the  United  States  or  a  Federal 
agency  is  or  may  be  a  party. 

These  temporary  regulations  are  eflfec  - 
tive  as  of  January  1, 1977. 

Adoption  of  Amendment  to  the 
Regulations 

In  order  to  prescribe  temporary  regu- 
lations on  procedure  and  administra- 
tion relating  to  disclosures  of  returns  and 
return  information  (including  taxpayer 
return  information)  to  and  by  officers 
and  anployees  of  the  Department  of  Jus- 
tice and  other  Federal  agencies  in  con- 
nection with  preparation  for  certain  ad- 
ministrative and  judicial  proceedings  <  or 
investigations  which  may  result  in  such 
pnxieedings)  under  section  6103(h>  (2> 
and  (1)  (1)  and  (2)  of  the  Internal  Rev- 
enue Code  of  1954,  as  added  by  section 
1202  of  the  Tax  Reform  Act  of  1976  (Pub. 
L.  94-455.  90  Stat.  1674) ,  the  following 
tenporary  regulations  are  hereby 
adopted  and  added  to  Part  404  of  Title 
26  of  the  Code  of  Federal  Regulations: 
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§  404.6103(h)  (2)-l      Disclosure    of    re- 
turns   and    return    information     (in- 
cluding    taxpayer     return     informa- 
tion)  to  and  by  a!tomeys  and  other 
officers    and    employee*    of    the    De- 
partment of  Justice  or  other  Federal 
agencies  in  preparation  for  proceed- 
ing or  investigation  involving  tax  ad- 
min titration  and  certain  other  mat- 
ters. 
I  a)   Disclosure  of  returns  arid  return 
information  (.including  taxpayer  return 
information)  to  and  by  attorneys  of  the 
Department  of  Justice,  il)  Returns  and 
return  information  (including  taxpayer 
return  information),  as  defined  in  sec- 
tion 6103(b)  (1),  (2).  and  (3)  of  the  In- 
ternal Revenue  Code,  shall,  to  the  extent 
provided  by  subparagraphs  ( A) ,  (B) ,  and 
(C)  of  paragraph  (2)  of  section  6103(h) 
and  subject  to  the  requirements  of  sec- 
tion 6103(h)(3),  be  open  to  inspection 
by  or  disclosure  to  attorneys  of  the  De- 
partment of  Justice    (including  United 
States  attorneys)  personally  and  direct- 
ly engaged  in,  smd  for  their  necessary 
use  in,  preparation  for  any  proceeding 
(or  for  their  necessary  use  in  an  investi- 
gation which  may  result  In  such  a  pro- 
ceeding) before  a  Federal  grand  jury  or 
any  Federal  or  State  court  in  a  matter 
Involving  tax  administration  (as  defined 
in  section   6103(b)(4)),    including   any 
such  proceeding  (or  any  such  investiga- 
tion) also  Involving  the  enforeement  of 
a  related  Federal  criminal  statute  which 
has  been  referred  by  the  Secretary  to 
the  Department  of  Justice. 

(2)  Returns  and  return  information 
(including  taxpayer  return  information) 
inspected  by  or  disclosed  to  attorneys  of 
the  Department  of  Justice  as  provided 
In  paragraph  (a)  (1)  of  this  section  may 
also  be  used  by  such  attorneys,  or  dis- 
closed by  them  to  other  attorneys  (in- 
cluding United  States  attomejrs  and  su- 
pervisory personnel,  such  as  Section 
Chiefs,  Deputy  Assistant  Attorneys  Gen- 
eral, Assistant  Attorneys  (jeneral,  the 
Deputy  Attorney  General,  and  the  At- 
torney General)  of  the  Department  of 
Justice  where  necessary  in  connection 
with  preparation  for  any  proceeding  (or 
with  an  investigation  which  may  result 
in  such  a  proceeding)  described  in  para- 
graph (a)  (1)  of  this  section  or  any  pro- 
ceeding (OT  investigation)  involving  any 
other  matter  related  to  tax  administra- 
tion or  involving  any  matter  brought  be- 
fore a  Federal  grand  jury  or  Federal 
court  pertaining  to  enforcement  of  a 
specific  Federal  criminal  statute  (other 
than  one  described  in  paragraph  (a)  (1) 
of  this  section)  to  which  the  United 
States  is  or  may  be  a  party,  provided  that 
such  proceeding  (or  investigation)  in- 
volves or  arises  out  of  the  particular  facts 
and  circumstances  "giving  rise  to  the  pro- 
ceeding (or  investigation)  described  in 
paragraph  (a)  (1)  of  this  section. 

(b)  Disclosure  of  returns  arid  return 
Information  (including  taxpayer  return 
information)  by  attorneys  of  the  Depart- 
ment of  Justice.  (1)  Returns  and  return 
Information  (Including  taxpayer  rettim 
infonnatlon) ,  as  defined  In  section  6103 
(b)  (1),  (2).  and  (3)  of  the  Code.  In- 
spected by  OT  disclosed  to  attorneys  of  the 


Department  of  Justice  as  provided  by 
paragraph  (a)  of  this  section  may  be 
disclosed  by  such  attorneys  to  other  per- 
sons, including,  but  not  limited  to.  per- 
sons described  in  paragraph  (b)  (2)  of 
this  section  but  only  to  the  extent  neces- 
sary in  connection  with  the  proper  prep- 
aration for  a  proceeding  (or  in  connec- 
tion with  an  investigation  which  may 
result  in  such  a  proceeding)  described  in 
paragraph  (a).  Such  disclosures  may  in- 
clude, but  are  not  limited  to,  disclosure 
where  necessary — 

(i)  To  properly  accompli.-^h  any  pur- 
pose or  activity  of  the  nature  described 
in  §  404.6103(k)  (6>-l  which  is  essential 
to  proper  preparation  for  such  proceed- 
ing (or  to  such  investigation) ; 

(ii)  To  properly  interview,  consult,  de- 
pose, or  interrogate  or  otherwise  obtain 
relevant  information  from,  the  taxpayer 
to  whom  such  return  or  return  informa- 
tion relates  (or  such  taxpayer's  legal  rep- 
resentative) or  from  any  witness  who 
may  be  called  to  give  evidence  in  the 
proceeding;  or 

(iii)  To  properly  conduct  negotiations 
concerning,  or  obtain  authorization  for, 
settlement  or  disposition  of  the  proceed- 
ing, in  whole  or  in  part,  or  stipulations 
of  fact  in  connection  with  the  proceed- 
ing. 

Disclosure  of  a  return  or  return  informa- 
tion to  a  person  other  than  the  taxpayer 
to  whom  such  return  or  return  informa- 
tion relates  or  such  taxpayer's  legal  rep- 
resentative to  properly  accomplish  any 
purpose  or  activity  described  tn  this  par- 
agraph should  be  made,  however,  only 
if  such  purpose  or  activity  caxuiot  other- 
wise properly  be  accomplished  without 
making  such  disclosure. 

(2)  Among  those  persons  to  whom  re- 
turns and  retiu^  information  may  be 
disclosed  by  attorneys  of  the  Department 
of  Justice  as  provided  by  paragraph  (b) 
(1)  of  this  paragraph  are — 

(1)  Ottier  officers  end  employees  of  the 
Department  of  Justice,  such  as,  jjerstm- 
nel  of  an  office,  board,  division,  or  bu- 
reau of  such  department  (for  example, 
the  Federal  Bureau  of  Investigation  or 
the  Drug  Enforcement  Administration), 
clerical  personnel  (for  example,  secre- 
tsiries.  stenographers,  docket  and  file 
room  clerks,  and  mail  room  employees) 
and  supervisory  personnel  (such  as  su- 
pervisory personnel  of  the  Federal  Bu- 
reau of  Investigation  or  the  Drug  En- 
foreement Administration) ; 

(ii)  Officers  and  employees  of  another 
Federal  agency  (as  defined  in  sectiOTi 
6103(b)  (9) )  working  imder  the  direc- 
tion £ind  control  of  any  such  attorney  of 
the  Department  of  Justice;  and 
(ill)  Court  reporters. 

§  404.6103(i)-l  Disclosure  of  returns 
and  return  information  (including 
taxpayer  return  information)  to  and 
by  officers  and  employees  of  the  De- 
partment of  Justice  or  another  Fed- 
eral agency  in  preparation  for  pro- 
ceeding or  investigatioB  involving 
enforcement  of  Federal  criminal  stat- 
ute not  involving  tax  adminlstnitioii. 

(a)   Disclosure  of  returns  and  return 
information  (including  taxpayer  return 


i  .forviction'^  to  attorneys  of  the  Depart- 
ncr.t  of  Justice  or  another  Federal  agen- 
cy. Returns  and  return  information  (in- 
cluding taxpayer  return  information) ,  as 
defined  in  secUon  6103(b)  (1>,  (2t,  and 
(3)  of  the  Internal  Revenue  Code,  shall. 
to  the  extent  provided  by  paragraphs 
(1),  (2).  and  (3)  of  section  6103(i)  and 
subject  to  the  requirements  of  such  para- 
graphs (1>  and  (2>.  be  open  to  inspec- 
tion by  or  disclosure  to  attorneys  of  the 
Department  of  Justice  (including  United 
States  attorneys)  or  of  another  Federal 
agency  i  as  defined  in  section  6103(b)  <9i ) 
personally  and  directly  engaged  in,  and 
for  their  necessary  use  in.  preparation 
for  any  administrative  or  judicial  pro- 
ceeding ( or  their  necessarj*  use  in  an  in- 
vestigation which  may  result  in  such  a 
proceeding)  pertaining  to  enforcement 
of  a  specifically  designated  Federal 
criminal  statute  not  involving  or  related 
to  tax  administration  to  which  the 
United  States  or  such  agency  is  or  may 
be  a  party. 

(b)  Disclosure  of  returns  and  return 
information  (including  taxpayer  return 
inforTuation^  by  attorneys  of  the  Depart- 
ment of  Justice  or  another  Federal 
agency.  ( 1 )  Returns  and  return  informa- 
tion (including  taxpayer  return  informa- 
tion), as  defined  in  section  6103(b)  (D, 
(2t,  and  (3)  of  the  Code,  disclosed  to 
attorneys  of  the  Department  of  Justice 
or  other  Federal  agency  (as  defined  in 
section  6103(b)  (9) )  as  provided  by  para- 
graph (a)  of  this  section  may  be  dis- 
closed by  such  attorneys  to  other  persons, 
including,  but  not  limited  to,  persons 
described  in  paragraph  (b)(2)  of  this 
section,  but  only  to  the  extent  necessary 
in  connection  with  the  proper  prepara- 
tion for  a  proceeding  (or  in  connection 
with  an  investigation  which  may  result 
in  such  a  proceeding)  described  in  para- 
graph (a) .  Such  disclosures  may  include, 
but  are  not  limited  to,  disclosures  where 
necessary — 

(i)  To  prc^jerly  obtain  the  services  of 
persons  having  special  knowledge  or 
technical  skills  (such  as,  but  not  limited 
to,  handwriting  analysis,  photographic 
development,  sound  recording  enhance- 
ment, or  voice  Identification) ; 

(ii)  To  properly  interview,  consult, 
depose,  or  interrogate  or  otherwise  ob- 
tain relevant  information  from,  the  tax- 
payer to  whom  such  return  or  return 
information  relates  (or  such  taxpayer's 
legal  representative)  or  any  witness  who 
may  be  oadled  to  give  evidence  In  the 
proceeding;  or 

(iii)  To  properly  conduct  negotiations 
concerning,  or  obtsdn  authorization  for, 
disposition  of  the  proceeding,  in  whole 
or  in  part,  or  stipulations  of  fact  In  con- 
nection with  the  proceeding. 

Disclosure  of  a  return  or  return  infor- 
mation to  a  person  other  than  the  tax- 
payer to  whom  such  return  or  return 
information  relates  or  such  taxpayer's 
legal  representative  to  properly  accom- 
plish any  purpose  or  activity  described 
in  this  i>aragraph  should  be  made,  how- 
ever, only  if  such  purpose  or  activity 
cannot  otherwise  propeiiiy  be  accom- 
plished without  makkig  such  disclosure. 
(2)  Among  those  persons  to  whom  re- 
turns and  return  lnf(Hinatt(m  may  be 
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disclosed  by  attorneys  of  the  Depart- 
ment of  Justice  or  other  Federal  agency 
as  provided  by  paragraph  (b)(1)  of  this 
section  are — 

(i)  Other  officers  and  employees  (in- 
cluding attorneys)  of  the  Department  of 
Justice  (including  an  office,  board,  divi- 
sion, or  bureau  of  such  department,  such 
as  the  Federal  Bureau  of  Investigation 
or  the  Drug  Enforcement  Administra- 
tion) or  other  Federal  agency  described 
in  paragraph  (b)(1)  of  this  section,  such 
as  clerical  personnel  (for  example,  sec- 
retaries, stenographers,  docket  and  file 
room  clerks,  and  mail  room  employees) 
and  supervisory  personnel  (for  exam- 
ple, In  the  case  of  the  Department  of 
Justice.  Section  Chiefs,  Deputy  Assist- 
ant Attorneys  General.  Assistant  Attor- 
neys General,  the  Deputy  Attorney  Gen- 
eral, the  Attorney  General,  ard  super- 
visory personnel  of  the  Federal  Bureau 
ot  Investigation  or  the  Drug  Enforce- 
ment Administration) ; 

<il)  Officers  and  employees  of  another 
Federal  agency  (as  defined  in  section 
6103(b)(9))  working  under  the  direc- 
tion and  control  of  such  attorneys  of 
the  Department  of  Justice  or  other  Fed- 
eral agency  described  in  paragraph  (b) 
<1)  of  this  section;  and 

(ill)  Court  reporters. 

Because  of  the  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision,  it  is 
found  impracticable  to  issue  it  with  no- 
tice and  public  procedure  thereon  under 
subsection  (b)  of  section  553  of  title  5 
of  the  United  States  Code  or  subject  to 
the  effective  date  limitation  of  subsection 
(d)  of  that  section. 

(This  Treasury  decision  Is  Issued  under 
tbe  autborlty  contained  in  sections  6103(q) 
and  7806  of  the  Internal  Revenue  Code  of 
1954  (90  Stat.  1685,  68A  Stat.  917;  26  U.S.C. 
«103(q).  7805).) 

Donald  C.  Alexander. 

Commissioner  of 
Internal  Revenue. 

Approved:  January  19,  1977. 

Charles  M.  Walker. 
Assistant  Secretary  of 
the  Treasury. 

[PR  Doc.77-2366  FUed  1-19-77;  4: 61  pm] 

THIe  28 — ^Judicial  Administration 

CHAPTER  I — DEPARTMENT  OF  JUSTICE 

(Order  No.  678-77] 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

SubfMrt  B — Office  of  the  Attorney  General 

aoionistratiok  of  thk  federal  justice 
Research  Program 

This  order  amends  the  functions  of 
the  Office  of  Policy  and  Planning  by  as- 
atgnlng  to  it  responsibility  for  the  ad- 
ministration of  the  Federal  Justice  Re- 
search Program. 

By  virtue  of  the  authority  vested  in 
me  by  28  U.8.C.  509.  510,  and  5  U.8.C. 
301.  Subpart  B  of  Part  0  of  Chapter  I 
of  Title  28,  CodiB  of  Federal  Regulations, 
l8  amended  as  follows:  i 
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1.  Paragraph  (d)  of  5  0.6  is  redesig- 
nated paragraph  (e) . 

2.  A  new  paragraph  (d)  of  S  0.6  is  ia- 
serted  immediately  after  paragraph  (c) , 
to  read  as  follows: 

§  0.6      OHico  of  Poli«y  and  Planning. 

•  *  »  •  ♦ 

(d)  Administer  the  Federal  Justice 
Research  Program,  a  departmental  pro- 
gram for  the  conduct,  by  contract  or 
otherwise,  of  research  bearing  upon  fed- 
eral civil  and  criminal  justice.  | 

Dated:  January  14,  1977.  ' 

Edward  H.  Levi, 
Attorney  General. 

[FR  Doc.77-2192  Piled  l-24-77;8:45  ami 

Title  29— Labor 

CHAPTER  V— WAGE  AND  HOUR  DIVISION, 
DEPARTMENT  OF  LABOR 

PART  657— TOBACCO  MANUFACTURES 
INDUSTRY  IN  PUERTO  RICO 

Wage  Ofder  I 

Pursuant  to  sections  5,  6,  and  8  of 
the  Fair  Labor  Standards  Act  of  1988 
(52  Stat.  1062,  1064,  as  amended  (29 
U.S.C.  205,  206,  208) ) ,  including  the  Fair 
Labor  Standards  Amendments  of  1974 
(Pub.  L.  93-259;  88  Stat.  55),  and  Reor- 
ganization Plan  No.  6  of  1950  (3  CPR 
1949-53  Comp.,  p.  1004),  and  by  means 
of  Administrative  Order  No.  647  (41  FR 
40254),  the  Seretary  of  Labor  appointed 
and  convened  Industry  Committee  No. 
137  for  Tol>acco  Manufactures  Industiy, 
referred  to  the  Committee  the  question 
of  the  mlnimmn  rate  or  rates  of  wages 
to  be  p€iid  under  section  6  of  the  Act  to 
such  employees,  and  gave  notice  of  a 
hearing  to  be  held  by  tiie  Committee. 

Subsequent  to  an  Investigation  and  a 
hearing  conducted  pursuant  to  the  no- 
tice, the  (Committee  has  filed  with  the 
Administrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  a 
report  containing  its  finding  of  fact  and 
recommendations  with  respect  to  the 
matters  referred  to  it. 

Accordingly,  as  authorized  and  re- 
quired by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 
Plan  No.  6  of  1950,  and  29  CFR  511.18, 
the  recommendations  of  Industry  Com- 
mittee 137  are  hereby  published,  amend- 
ing §§657.2  (a)(1),  (a)(2).  (a)(3),  and 
(a)  (5)  of  Part  657,  Title  29,  Code  of  Fed- 
eral Regulations.  The  other  wage  rates 
have  heretofore  reached  the  mainland 
rates  and  are  continued. 

As  amended  §  657.2  reads  as  follows: 
§  657,2      Wapo  rales. 

•  •  •  •  • 

(a)  Pre-1961  coverage  classifications. 

•  •  • 

(1)  Filler  tobacco  processing  classifi- 
cation, (i)  The  minimum  wage  for  this 
classification  is  $1.56  an  hour  through 
April  30,  1977.  Under  section  6(c)  of  the 
Act,  the  rate  is  increased  $.15  on  May  1. 
1977.  and  an  additional  $.15  cm  May  1  of 
each  succeeding  year  until  the  mainland 
rate  is  reached. 

•  •  •  •  • 


(2)  Wrapper  type  tobacco  processing 
classification,  (i)  The  minimum  wage 
for  this  classification  is  $1.85  an  hour 
through  April  30,  1977.  Under  section 
6(c)  of  the  Act,  the  rate  is  increased  $.15 
on  May  1,  1977,  and  an  additional  $.15 
on  May  1  of  each  succeeding  year  until 
the  mainland  rate  is  reached. 

•  *  •        '     *  « 

(3)  Machine  threshing,  other  opera- 
tions classification,  (i)  The  minimum 
rate  for  this  classification  is  $2.07  an 
hour  through  April  30,  1977.  Under  sec- 
tion 6(c)  of  the  Act,  the  rate  is  increased 
$.15  on  May  1,  1977,  and  an  additional 
$.15  on  May  1  of  each  succeeding  year 
until  the  mainland  rate  is  reached. 

•  •  •  •  » 

(5)  Other  products  and  activities  clas- 
sification, (i)  The  minimum  rate  for  this 
classification  is  $2.13  an  hour  through 
April  30,  1977.  Under  section  6(c)  of  the 
Act,  the  rate  is  increased  $.15  on  May 
1.  1977,  and  an  additional  $.15  on  May 
1  of  each  succeeding  year  until  the  main- 
land rate  is  reached. 

•  •  •  «  » 
(Sees.    5,    6.    8,    52    Stat.    1062   and    1064,    as 
amended   (29  U.S.C.  205,  206,  208).) 

Effective  date:  The  effective  date  of 
these  amendments  is  February  10,  1977. 

Signed  at  Washington,  D.C.,  on  this 
14th  day  of  January  1977. 

Rokald  J.  James, 
Administrator,  Wage  and  Hour 
Division,   United   States   De- 
partment of  Labor. 

[FR  Doc.77-2136  Piled  l-24-77;8:45  am) 


CHAPTER  XXVI— PENSION  BENEFIT 
GUARANTY  CORPORATION 

PART  2608 — INTERIM   REGULATION   ON 
ALLOCATION  OF  ASSETS 

Amendment  to  Allow  Subclasses 

Correction 

In  FR  Doc.  77-1132  appearing  on  page 
2677  in  the  issue  of  Thursday,  Janu- 
ary 13,  1977  on  page  2678,  1st  column, 
the  2nd  paragraph,  beginning  with  the 
amendatory  language,  the  document 
should  be  corrected  to  read  as  follows: 

In  consideration  of  the  foregoing  i>art 
2608  of  Chapter  XXVI,  TiOe  29,  is 
amended  as  follows: 

1.  Sections  2608.7(b)  (1)  (i)  fC)  and 
(b)(2)(i)(A)   are  revised  to  read: 

§  2608.7      Priority  category  2,bencfilK. 

•  •  •  «  • 

(b)  •  *  • 
(1)  •  •  • 
(!)••• 


(C)  Interest,  if  any,  on  the  sum  of 
the  amounts  determined  imder  para- 
graphs (b)(1)  (1)  (A)  and  (B)  of  this 
section  compounded  annually  at  the  ap- 
plicable rate  under  section  204(c)*(2) 
(C)  (ill)  of  the  Act,  from  the  beginning 
of  the  first  plan  year  to  which  section 
204(c)  of  the  Act  applies  to  the  earlier 
of  the  participant's  retirement  date  or 
the  date  of  plan  termination. 
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(2)    •    •   • 

(!>••• 

(A)  Add  accimiulated  employee  con- 
tributions computed  imder  paragraph 
(b)  (1)  of  this  section  and  interest  at  the 
applicable  rate  on  such  contributions 
under  section  204(c)  (2)  (C)  (ill)  of  the 
Act  f  r(Hn  the  date  of  plan  termination  to 
the  date  on  which  the  participant  would 
attain  normal  retirement  age. 

2.  Section  2608.10(a)  is  revised  to 
read: 

§  2608.10     Priority  category  5  benefits. 

(a)  Priority  category  5  benefits  consist 
of  all  nonforfeitable  benefits  payable 
with  respect  to  a  participant  in  a  plan, 
other  than  benefits  derived  from  volun- 
tary employee  contributions  assigned  to 
priority  category  1  and  all  benefits  as- 
signed to  priority  categories  2.  3  or  4.  The 
only  benefits  payable  as  annuities  con- 
tained in  this  section  are  those  benefits 
payable  as  annuities  to  which  a  partici- 
pant is  entitled  under  §  2605.5  of  tnis 
chapter. 


Title  30 — Mineral  Resources 

CHAPTER  II— GEOLOGICAL  SURVEY, 
DEPARTMENT  OF  THE  INTERIOR 

PART  211— COAL  MINING 
OPERATING  REGULATIONS 

Surface  Management;  Final  Regulations 

On  December  6.  1976,  the  Department 
of  the  Interior  proposed  several  changes 
in  the  regulations  contained  in  30  CPR 
Part  211  as  part  of  its  efforts  to  comply 
with  the  requirements  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1975, 
90  Stat.  1083.  The  proposed  changes  were 
published  in  41  FR  53360  (1976).  This 
rulemalElng  tulopts  final  (dianges  based 
on  that  proposed  rulemaking.  The 
changes  from  the  original  proposal  are 
explained  in  a  related  rulemaking  that 
amends  Title  43  C!PR.  That  rulemaking  is 
published  today  in  the  Federal  Register 
at  page  4442.  This  rulemaking  notice 
also  contains  several  changes  in  the  reg- 
ulations in  30  CTPR  Part  211  that  were 
not  previously  proposed,  'nie  changes  are 
minor  and  are  made  to  clarify  existing 
requirements  or  to  conform  the  language 
of  minor  provisions  of  the  regulations  to 
the  intent  of  the  ditifters.  The  Depart- 
ment believes  it  is  unnecessary  to  pab- 
lish  these  changes  as  proposed  rulemak- 
ing because  they  are  minor,  do  not 
change  existing  right  or  impose  new  re- 
quirements. OcHximents  on  these  latter 
changes  may  be  directed  to  the  Director, 
U.S.  Geological  Survey,  The  Natkmal 
Center,  Reston,  Virginia,  22092.  Appro- 
priate action  will  be  taken  on  any  com- 
ments. 

Under  the  authority  granted  to  the 
Secretary  of  the  Interior.  Title  30  CFTl 
Part  211  is  amended  to  read  as  follows: 

§211.1      [Amended] 

1.  Tlie  thirteenth  line  of  30  CP^  211.1 
(b)  is  amended  by  the  insertion  of  "eco- 
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nomlc"  between  "maximum"  and 
cowry." 

§  211.2      [Amended] 

2.  30  CFR  211.2(r)  is  amended  as  fol- 
lows: 

(r)  Lessee  means  any  person  or  per- 
sons, partnership,  association,  corpora- 
tion, public  body,  or  govemmraital  entity 
to  whom  a  coal  lease  is  issued.  siAject 
to  the  regulations  in  this  Part,  or  an 
assignee  of  such  a  lease  under  an  ap- 
proved assignment. 

3.  30  C:FR  211.2(s)  is  amoided  by  the 
substitution  of  a  ccMiuna  for  the  period 
at  the  end  and  the  addition  of  the  fol- 
lowing: "or  any  perscHi.  assoclatton,  c(»-- 
poration.  public  body,  or  governmental 
entity  to  whom  an  exploration  license 
is  issued  pursuant  to  section  201(b)  of 
TiUe  30  of  the  United  States  Code." 

§  211.10      [Amended] 

4.  The  first  sentence  in  30  CPR  211.- 
10(a)  (1)  Is  amended  to  read  as  follows: 

(a)  General.  (1)  Before  conducting 
any  operation  on  leased,  permitted,  or 
licensed  land  other  than  casual  use,  the 
(n^erator  shall  submit  to  the  Mining 
Supervisor,  and  obtain  his  approval  of 
an  exidoration  or  mining  plan;  on  any 
lease  issued  or  readjusted  after  August 
4,  1976.  the  first  mining  plan  shall  be 
submitted  to  the  Mining  Supervisor  not 
later  than  three  years  after  the  ^ective 
date  of  the  lease  or  three  years  after  the 
date  of  readjustment,  whichever  is  later. 

5.  30  CFR  211.10(c)  (6)  is  amended  to 
read  as  follows: 

(11)  The  method  of  mining,  including 
mining  sequaice  and  proposed  ];»t>duc- 
tion  rate;  the  plan  for  any  lease  issued 
or  readjusted  after  August  4,  1976,  must 
provide  for  the  mining  of  aU  the  reserves 
of  the  logical  mining  unit  of  which  the 
lease  is  a  part  in  a  period  of  not  more 
than  forty  years;  that  period  shall  begin 
on  the  date  of  approval  of  the  first  min- 
ing plan  for  that  logical  mining  unit. 

6.  30  CFR  {211.10(d)(1)  is  amended 
by  adding  a  sentence  after  the  last  sen- 
tence of  that  paragraph  which  says: 
"Where  the  land  involved  in  the  mining 
plan  is  under  the  surface  jurisdiction  of 
an  agency  other  than  the  Department  of 
the  Interior,  that  other  agency  must  con- 
sent to  the  terms  of  the  approval  of  the 
mining  plan." 

§  211.40      [Amended] 

7.  Title  30  CFR  i  211.40(a)  (12)  is 
amended  by  adding  a  new  5Ut>section  (ill) 
to  read  as  follows: 

(ill)  For  the  purpose  of  paragraph  (a) 
(12(i)  hereof ,  "access  roads"  shall  not  in- 
clude temporary  roads  constructed  with- 
in a  working  pit  for  the  purpose  of  use 
by  equipment  and  personnel  for  access 
to  the  coal  being  mined . 

§211.3      [Amended] 

8.  TiUe  30  CFR  1 211.5(c)(1)  (i)  is 
amended  to  read  as  foUows: 

<i)  Approval  of  a  new  mining  plan, 
or  any  major  modiflcaticm  thereof,  and 
approval  of  any  modification  to  a  pre- 
viously approved  mining  or  exploration 
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"re-    plan  which  contains  a  request  for  a  vari- 
ance  pursuant  to  S  211.74  hereof. 


Dated:  January  19, 1977. 

Thomas  S.  Klippi. 
Secretary  of  the  Interior. 

I  PR  Doc.77-a267  Piled  1-24-77:8:46  am] 

Title  43— Public  Lands:  intsrior 

CHAPTER  II — BUREAU  OF  LAND  MANAGE- 
MENT, DEPARTMENT  OF  THE  INTERIOR 

SUBCHAPTER  C— MINERALS  MANAQEMENT 
(3000) 

PART  3040— CNVIRONMENTAL  AND 
SAFETT 

Subpart  3041 — Surface  Management 

This  rulemaking  adopts  as  final  two 
conforming  changes  to  Tit'e  43  CPR  Sub- 
part 3040.  The  first  ot  the  changes  is 
directly  related  to  actions  that  the  De- 
partment of  the  Interior  has  taken  imder 
30  CFR  211.75(a).  Under  that  section, 
the  Department  may.  imder  certain  cir- 
cumstances adopt  the  requirements  of 
a  state's  reclamation  law  as  Federal.  The 
Department  has  taken  this  action  in 
Wyoming,  41  FR  53793.  and  proposed  to 
do  so  in  Montana,  41  FR  39036.  The 
amendment  made  in  this  rulemaking 
codifies  the  Departmmt's  stated  positlcm 
that  the  reauirements  of  43  CFR  subpart 
3041  are  effected  by  adoption  ot  State 
law  as  Federal  law.  The  second  amend- 
ment in  this  rulemaking  clarifies  that 
the  definition  of  access  roads  in  43  CFR 
8  3041.2-2(f)  (12)  does  not  include  tem- 
porary roads  in  the  mining  pit.  The  De- 
partment has  already  made  a  similar 
amendment  to  the  reaulmnent  on  this 
point  in  30  CFR  211.40fa)  (12) .  The  De- 
partment has  not  published  either  of 
these  regulations  as  proDoned  rulemaking 
because  it  has  concluded  that  publication 
as  a  oroposed  rule  is  unnecessary  because 
of  the  minor  nature  of  these  changes. 
Comment*;  on  these  changes  mav  be  filed 
with  the  Director.  Bureau  of  Land  Man- 
agement. (210).  Washington.  D.C.  20240, 
and  the  Department  will  take  appro- 
priate action  on  any  comments. 

Under  the  authority  granted  to  the 
Secretary  of  the  Interior,  Subpart  3041 
of  Title  43  CFR  is  amended  to  read  as 
follows: 

•  •  •  •  • 

1.  Title  43  CPR  !  3041.2-2(f )  Is  amend- 
ed by  adding  after  "subpart"  and  before 
":",  the  following,  "except  as  otherwise 
provided  by  the  action  of  the  Secretary 
under  30  CFR  S  211.75(a)." 

2.  Title  43  CFR  {  3041.2-a(f)(12).  is 
amended  by  adding  a  new  paragraph  (() 
(12)  (ill),  as  foUows: 

§  3041.2-2     Obligationt  and  standards  of 
perfonnanec 

•  •  •  •  • 

(!)••• 

(12)    •   •  • 

(ill)  For  the  purpose  of  paragntfib 
(f)  (12)  (i)  of  this  section,  "access  roads'* 
shall  not  include  temporary  roads  coa> 
structed  within  a  working  pit  for  the  pur- 
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pose  of  use  by  equipment  and  personnel 
for  access  to  the  coal  being  mined. 

Dated:  January  19,  1977. 

Thomas  S.  Kleppe, 
Secretary, 
Department  of  the  Interior. 

I  PR  Doc. 77-2359  FUed  l-24-77;8:46  am) 


COMPETITIVE  COAL  LEASING  SURFACE 
MINING  REGULATIONS:  COAL 

Final  Regulations 

This  rulemaking  notice  discusses  and 
adopts  as  final  rules  proposals  that  were 
made  in  three  separate  rulemaking 
notices:  (1)  proposed  revisions  to  the 
Energy  Minerals  Activity  Recommenda- 
tion System  (EMARS),  41  FR  47258; 
i)roposed  revisions  to  miscellaneous  regu- 
lations, 41  FTl  48124;  and  proposed  re- 
visions to  surface  management  coal  min- 
ing operating  regulations.  41  FR  53360. 
Each  of  these  proposals  was  made  to  en- 
sure that  the  Department  of  the  Interi- 
or's coal  leasing  and  management  regu- 
lations conformed  to  the  requirements  of 
the  Federal  Coal  Leasing  Amendments 
Act  of  1975  (PCLAA>.  90  Stat.  1083,  Be- 
cause these  three  sets  of  proposed  regu- 
lations are  closely  related,  the  Depart- 
ment is  publishing  the  final  rulemaking 
for  each  in  this  consolidated  proceeding. 

The  Department  has  fully  considered 
all  of  the  comments  that  were  received 
diu'ing  the  comment  periods  for  these 
regulations,  and  has  considered  to  the 
extent  possible  coniment.s  received  after 
that  time.  This  no  ace  discusses  those 
comments  that  the  Department  feels  are 
Of  the  greatest  public  interest.  The  De- 
partment has  made  several  changes  in 
the  proposed  regulations  in  response  to 
the  comments  that  were  received.  The 
notice  discusses  most  of  these  important 
changes.  These  changes  have  also  forced 
the  Department  to  renimiber  the  pro- 
posed regulations.  Consequently,  the  sec- 
tion numbers  in  this  rulemaking  may  not 
correspond  to  those  in  the  prc«x)6als. 

Discussion  of  Chances  and  Comments 

1.  Confusion  Over  the  Relationship 
Bettoeen  EMARS  and  the  Surface  Man- 
agement Regulations  in  43  CFR  Part 
$040.  Although  the  Department  intended 
that  EMARS  should  contain  the  major 
■et  of  requirements  for  competitive  cool 
teasing,  the  regulations  in  43  CFR  Part 
3040  also  have  contained  language  that  is 
(^  related  to  leasing  procedures.  The  final 
rulemaking  clarifies  the  role  of  both  sets 
Of  regulations  by  removing  all  leasing  as- 
pects of  Part  3040  and,  where  necessary, 
placing  the  appropriate  language  in  the 
EMARS  subpart,  3525.  Part  3040  retains 
Its  Intended  function  of  establishing 
standards  and  procedures  for  the  surface 
management  of  future  and  existing  fed- 
eral coal  leases.  To  ensure  that  the 
changes  made  in  Part  3040  are  under- 
stood, this  rulemaking  notice  reprints 
that  entire  subpcut  as  revised.  The 
changes  made  in  Part  3040  are  not  sub- 
stantive changes  and  do  not  affect  or 
change  the  standards  or  procedures  that 
wiU  be  used.  Although  this  revlsicHi  of 
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Part  3040  was  not  included  in  the  earlier 
proposals,  the  Department  has  concluded 
that  it  is  unnecessary  to  publish  them  as 
proposed  rulemaking  because  they  make 
no  changes  in  the  prior  standards  and 
are  essentially  a  recodification  of  the 
existing  regulations.  The  public  is  en- 
couraged to  bring  to  the  attention  of  the 
D^>artment  any  deficiencies  in  the 
changes.  If  fiirther  amendments  are  re- 
quired, the  Department  will  make  the 
nepessary  changes  at  an  appropriate 
time. 

The  major  change  in  subpart  3041  is 
the  removal  of  the  section  on  lease  ap- 
plicaticsis.  The  EMARS  regulations,  in 
section  3525.9,  now  list  the  exclusive  re- 
quirements for  coal  lease  applications.  A 
person  who  wishes  to  file  an  application 
for  a  competitive  coal  lease  will  have  to 
comply  with  this  section.  The  applica- 
tion procedures  in  other  parts  of  43  CFR 
Part  3500,  such  as  §  3521.2-2,  do  not  ap- 
ply to  competitive  coal  leasing.  The  pro- 
cedures in  subpart  3525  do  apply.  The  re- 
vised application  procedures  also  make 
explicit  what  was  implicit  in  previous 
regulations:  the  Department  will  only 
accept  competitive  lease  applications  for 
ehort-term  competitive  lease  sales.  Sec- 
tion 3525  of  the  final  regulations  restates 
the  short-term  leasing  criteria  that  the 
Department  adopted  in  May  1973,  and 
that  Secretary  Kleppe  reafBrmed  his 
policy  statement  in  January  1976.  The 
criteria  require  that  the  coal  to  be  leased 
will  be  used  to  maintain  an  existing 
operation  or  be  used  as  a  reserve  for  pro- 
duction in  the  near  future  for  a  new 
mine.  Under  the  second  standard,  opera- 
tion must  be  scheduled  to  commence 
within  3  years,  and  delivery  of  the 
coal  must  be  expected  to  commence  in  5 
years.  Short-term  leases  wUl  be  Issued  In 
compliance  with  all  of  the  EMARS  pro- 
cedures except  for  nominations  and  the 
coal  lease  schedule.  Except  for  thoae 
situations,  the  Department,  under 
EMARS,  will  rely  on  nominations  (and 
competitive  coal  lease  applications  on 
file)  to  indicate  the  need  for  additional 
coal  leasing.  To  help  ensure  that  nomi- 
nations will  be  requested  with  sufBclent 
frequency,  the  final  regulations  spectfl- 
cally  authorize  any  person  to  ask  for  a 
call  for  nominations.  This  request  is  in- 
formational only,  and  does  not  trigger 
any  Bureau  action. 

One  other  change  was  made  in  the 
regulations  in  Part  3040.  Existing  3040 
regulations  refer  to  "leases,  permits  or 
licenses."  Since  Congress  repealed  the 
Department's  authority  to  issue  pros- 
pecting permits,  the  references 
throughout  that  part  to  permits  have 
been  deleted.  (The  references  in  Part 
211  have  been  retained  since  they  deal 
with  post-issuance  matters.) 

2.  Clarification  of  EIS  Requirements . 
One -comment  requested  the  Department 
to  clarify  whether  imde^  EMARS,  the 
Department  would  prepare  an  ELS  on 
both  a  coal  lease  and  a  mining  plan.  The 
Department  has  been  preparing  impact 
statements  when  it  proposes  to  approTe 
mining  plans  that  will  significantly  af- 
fect the  environment.  However,  all  of 
the  mining  plans  to  date  cover  leases  for 


which  no  EIS  was  done  prior  to  lease 
issuance.  Where  the  Department  has 
prepared  sm  impact  statement  prior  to 
lease  issuance,  it  does  not  expect  it  will 
have  to  do  a  second  statement  at  the 
mine  plsm  stage  since  the  Impacts  of 
mining  will  have  been  adequately  con- 
sidered in  the  leasing  EIS. 

3.  Special  Leasing  Opportunities.  The 
preamble  to  the  draft  regulaticms  stated 
that  the  Department  would  choose  a 
reasonable  number  of  tracts  for  special 
leasing  c^portunities  on  an  ad  hoc  basis. 
Comments  on  this  proposal  were  gener- 
ally favorable,  and  the  final  regulations 
retain  this  flexibility.  The  prcHXKed  reg- 
ulations had  a  requirement  ttuit  the  De- 
partment would  hold  a  special  leasing 
opportunity  sale  only  if  a  public  body 
nominated  tracts  in  a  state.  Because 
the  Department  wishes  to  promote  this 
anti-monopoly  aspect  of  EMARS  sys- 
tem, the  nomination  requirement  has 
been  eliminated.  The  Department  will 
consider  timely  post-nomination  re- 
quests for  special  leasing  opportunities 
to  the  extent  that  it  is  feasible.  The  De- 
partment urges  public  bodies  to  partici- 
pate extensively  in  the  nomination  proc- 
ess since  It  Is  the  major  way  the  Depart- 
ment receives  information  on  the  need 
for  federal  coal  leasing. 

Several  comments  inqtiired  whether  a 
public  body  which  has  or  will  engage  in 
a  joint  ventiu-e  with  a  private  c(Mnpany 
qualifies  for  the  special  leasing  oppor- 
tunity. Each  situation  will  require  sep- 
arate analysis.  In  general,  arrange- 
ments of  that  type  will  be  satisfactory 
if  there  is  no  attempt  to  circiunvent  the 
obligatlcm  to  use  the  federal  coal  for  the 
benefit  of  the  members  of  the  public 
body.  For  example,  a  public  body  would 
not  be  disqualified  from  particiDating  in 
a  special  leasing  opportimity  if  it  intend- 
ed to  bum  the  coal  from  a  federal  lease 
in  a  plant  controlled  by  a' private  corpo- 
ration if  the  power  delivered  to  the  pub- 
lic body  was  essentially  equivalent  to  the 
coal  it  supplied  to  the  power  plant. 

A  comment  by  a  coal  association  sug- 
gests that  where  both  public  bodies  and 
others  nominate  a  tract,  public  bodies 
should  have  to  bid  against  private  bodies 
and  that  "Itlhe  special  leasing  oppor- 
timity would  derive  frwn  the  fact  that 
if  a  public  body  were  willing  to  pay 
more  thsm  the  highest  bid  made  by  a 
private  company,  the  public  entity  would 
be  allowed  to  lease  the  tract."  This  sug- 
gestion would  negate  totally  the  leasing 
preference  granted  in  the  Act  and  has 
been  rejected.  Some  of  the  comments 
suggested  that  the  definition  of  public 
bodies  proposed  in  43  CFR  3500.0-5  was 
too  broad,  others  that  it  was  too  narrow. 
The  Department  has  reviewed  the  legis- 
lative history  of  the  Act  and  has  con- 
cluded that  although  the  term  "public 
bodies"  was  directed  primarily  at  rural 
electric  cooperatives  and  other  «pon- 
sumer-controlled  utilities,  it  is  Droad 
enough  to  encompass  a  l»-oad  range  of 
non-profit  organizations.  The  final  reg- 
ulations have  been  amended  by  adding 
general  language  to  include  organiza- 
tions similar  to  the  ones  actually  named 
in  section  3500.0-5. 
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Finally,  one  comment  expressed  c(xi- 
cem  whether  public  bodies  could  bid  in 
regular  lease  sales.  The  clear  answer  to 
that  question  is  that  they  may  bid  in 
both  special  and  regidar  sales. 

4.  Disqualification  of  Holder  of  Federal 
Leases  for  10  Years.  Section  3525.  3.  as 
proposed,  codifies  the  requirement  in  the 
FCLAA  that  disqualifies  certain  holders 
of  federal  coal  leases  from  participating 
in  competitive  lease  sales.  One  comment 
correctly  noted  that  the  proposed  regu- 
lation omitted  the  statutory  exception 
for  opeirations  that  are  interrupted  by 
strikes,  the  elements  or  casualties  not 
attributable  to  the  lessee,  or  where  ad- 
vance royalities  are  being  paid.  The  final 
regulations  correct  this  omission,  and  re- 
number the  proposed  section  as  3525.4. 

5.  Attorney  General  Consultation.  Sev- 
eral comments  suggested  that  due  process 
and  the  FCLAA  required  the  Department 
to  hold  a  hearing  prior  to  rejecting  a 
coal  lease  on  the  basis  of  a  determination 
by  the  Attorney  General  that  the  lease 
issuance  would  create  a  situation  incon- 
sistent with  the  anti-trust  laws.  The  De- 
partment does  not  agree  and  has  not 
changed  this  requirement.  The  purpose 
of  the  hearing  requirement  in  section  15 
of  the  FCLAA  is  to  establish  the  proce- 
dures that  will  permit  the  Secretary  to 
issue  a  lease  despite  an  adverse  recom- 
mendation by  the  Attorney  General.  The 
Secretary  is  not  required  to  hold  a  hear- 
ing prior  to  rejecting  a  bid,  in  this  and 
other  situations,  because  the  bidders  do 
not  have  the  type  of  Interest  protected 
by  the  due  process  clause  of  the  Consti- 
tution. Also,  the  Departments  of  Interior 
and  Justice  are  still  determining  what 
information  a  bidder  must  submit,  and 
consequently,    the    regulations    remain 
general  on  that  point.  The  regulations 
have  been  changed  in  one  respect.  The 
proposed  regulation  stated  that  the  Sec- 
retary could  not  act  until  30  days  after 
he  requested  the  advice  of  the  Attorney 
General,  but  did  not  state  whether  the 
Attorney  General's  failure  to  respond  on 
time  permitted  the  Secretary  to  issue  the 
lease.  The  final  regulations  state  that  the 
Secretary  may  proceed  with  the  issuance 
of  a  lease  if  the  Attorney  General  does 
not  respond  to  the  request  for  an  opinion 
in  30  days.  Finally,  the  regulations  clari- 
fy that  the  Department  may  offer  a  lease 
to  the  second  high  bidder  if,  for  any 
reason,  the  high  bidder  is  unable  to  re- 
ceive the  lease. 

6.  Deferment  of  Bonus  Payment.  Sev- 
eral of  the  comments  suggested  that  the 
Department  should  defer  the  bonus  pay- 
ments for  a  10-year  period.  The  Depart- 
ment has  decided  to  retain  the  5 -year 
schedule,  as  proposed,  because  It  feels  It 
is  a  good  balance  between  the  need  to 
promote  competition  by  reducing  front- 
end  costs  and  the  need  to  have  sufficient 
holding  costs  to  deter  speculative  hold- 
ings of  leases.  However,  the  final  rules 
contain  <me  change  from  the  rule  pro- 
posed on  deferred  payment  sales.  The 
proposed  rule  stated  that  at  least  50  per 
cent  of  all  sales  would  be  on  a  deferred 
payment  basis.  To  maximize  the  oppor- 
tunity of  small  businesses  to  compete  for 
federal  coal  leases,  section  3525,7  of  the 


final  regulations  requires  that  all  com- 
petitive lease  sales  be  on  a  deferred  pay- 
ment basis. 

7.     Confidentiality     of    Information. 
Some  of  the  comments  requested  that  the 
Department  omit  the  language  in  the 
proposed  section  3525.10ff>,  and  substi- 
tute the  language  in  section  3520.1-2 (f) 
of  the  regulations  adopted  on  June  1, 
1976,  41  FR  22053.  Both  sections  state 
how  information  submitted   under  the 
EMARS  will  be  treated  under  the  Free- 
dom of  Information  Act.  The  farmer  sec- 
tion merely  states  that  the  Department 
will    treat    information    In    accordance 
with  the  Freedom  of  Information  Act. 
The  latter  section  states  which  specific 
type   of   information   will   be   withheld 
from  disclosure.  The  final  regulations, 
section  3525.8(f>,  retain  the  language  in 
the  October  28.  1976  proposal.  There  are 
two  reasons  for  this  decision.  First,  the 
Department  is  currently  preparing  and 
will  publish  shortly  extensive  Freedom  of 
Information  regulations  for  mineral  In- 
formation. These  regulations.  If  adopted, 
would  permit  the  Department  to  adjudi- 
cate whether  information  is  subject  to 
disclosure  at  the  time  of  Its  submission. 
Second,  the  Department's  authority  to 
withhold  the  information  specified  in  the 
June  1.  1976.  regulations  has  been  chal- 
lenged to  a  Freedom  of  Information  suit 
which  is  currently  pending  before  the 
Department.  For  both  of  these  reasons, 
the  Department  prefers  to  leave  its  reg- 
ulations in  a  general  format. 

8.  Limitation  of  Overriding  Royalties. 
One  comment  suggested  that  the  De- 
partment Institute  limitations  on  over- 
riding royalties  to  limit  speculation  in 
federal  coal  leases.  The  Department  has 
regulations  on  this  topic  that  are  found 
In  43  CFR  8  3503.3-2(c)  (3>  a) .  If  the  De- 
partment determines  that  the  Ihnltatlons 
in  this  section  are  Inadequate  to  prevent 
sp>eculatlon  in  federal  coal  leases.  It  may 
reduce  the  limits  In  the  section.  The  final 
rulemaking  does  not  change  the  require- 
ments of  the  existing  regulations. 

9.  Land-use  Plans.  Several  comments 
requested  additional  clarificatlc«i  of  the 
requirements  for  a  land-use  plan.  Some 
of  the  comments  sdso  suggested  that  the 
Department's   Management  Framework 
Plans  were  not  plans  which  complied 
with  the  requirements  of  the  Federal  Coal 
Leasing  Amendments  Act.  The  Depart- 
ment has  taken  steps  in  these  final  regu- 
lations to  clarify  what  minimum  require- 
ments are  necessary  to  have  an  adequate 
land-use  plan.  The  Pedaral  Coal  Leasing 
Amendments  Act  does  not  explain  what 
is  meant  by  the  term  "comprdiensive 
land-use  plans."  Language  to  the  legisla- 
tive history  of  the  Act  suggests  that  the 
definition  of  a  comprehensive  land-use 
plan  should  be  taken  from  what  was 
eventually  passed  as  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90 
Stat.  2743.  S.  Rep.  No.  94-296, 94th  Q>ng.. 
1st  Sess.  14  (1975).  The  Department  Is 
required  by  that  Act  to  use  a  land-use 
plarming  system  that  conforms  to  its  re- 
quirements. Since  the  Department  will 
use  the  same  planntog  system  for  coal 
lesising  as  well  as  other  activities,  the 
Department  has  included  in  the  EMARS 


regulations  a  list  of  the  planning  system 
requirements  of  the  Federal  Land  Policy 
and  Management  Act.  These  are  included 
in  section  3525  of  the  final  regulatUns. 
The  Department  reiterates  its  c<xiclu- 
sion  that  the  Department's  existing  plan- 
ning processes  meet  the  requirements  of 
both  the  Federal  Coal  Leasing  AmMid- 
ments  Act  and  the  Federal  Land  Policy 
and  Management  Act.  "nie  legislative  his- 
tory of  both  Acts  confirms  that  Congress 
was  both  aware  of  and  satisfied  with  the 
Department's  planning  system.  122  Cong. 
Rec.  E.  3667  (daUy  ed.  June  29,  1976) ; 
H.  Rep.  No.  94-1163.  94th  Cong.,  2d  Sess. 
5  (1976) .  The  only  real  changes  that  will 
be  required  in  the  Department's  planning 
system  are  the  addition  of  specific  figures 
on  underground  and  surface  coal  deposits 
and  a  more  formalized  public  participa- 
tion process.  The  Department  will  also 
propose  for  adoption  as  formal  regula- 
tions, the  procedures  and  requirements  of 
its  planning  system.  The  Department  is 
now  preparing  proposed  land-use  plan- 
nmg  regulations.  These  final  regulations 
drop  the  reference  to  the  Management 
Framework  plans,  and  Instead  refer  to  a 
land-use  planning  system. 

10.    Hearings    and    Meetings.    Several 
comments   criticized   the   Department's 
proposed  EMARS  regulations  for  their 
failure  to  comply  with  the  heartag  re- 
quirements of  the  Federal  Coal  Leasing 
Amendments  Act.  In  particular,  criticism 
was  directed  at  the  use  of  the  term 
"meeting"  to  describe  the  opportunity  for 
public  input  prior  to  the  adoption  of  a 
land-use  plan.  Traditionally,  the  Depart- 
ment has  used  the  term  "hearing"  to 
denote  a  proceeding  conducted  by  an 
Administrative  Law  Judge,  and  the  term 
"meeting"  to  denote  a  proceeding  that  is 
conducted  by  other  employees.  Despite 
the  Department's  past  practice,  the  final 
regulations  do  call  for  a  "hearing"  before 
a  land-use  plan  is  adopted  if  one  Is  re- 
quested. The  regulations  go  on  to  define 
the  requirements  of  a  hearing.  Only  two 
requirements  are  present.  First,  the  De- 
partment   (or  the  other  agency  which 
prepares  a  land-use  plan)    must  allow 
the  orderly  presentation  of  testimony  by 
those  who  wish  to  do  so.  Second,  If  a  re- 
quest Is  made  in  advance  of  the  heartog, 
a  complete   transcript  of   the  hearing 
must  be  made.  The  hearing  described  by 
the  regulations  is  not  a  formal  adversary 
proceeding  that  requires  findings  of  fact 
or  a  recommended  decision  and  does  not 
have  to  be  conducted  by  an  Administra- 
tive Law  Judge.  Its  sole  function  Is  to 
ensure  that  the  agency  which  prepares 
the  plan  has  given  the  public  an  adequate 
opportunity  to  comment  on  the  proposed 
sictlon.  The  regulations  explicitly  exempt 
from  this  more  formal  hearing  proce- 
dure land-use  plans  which  were  adopted 
prior  to  the  enactment  of  the  Federal 
Coal  Leasing  Amendments  Act  if   the 
public  had  an  adequate  opportunity  to 
comment  on  the  adoption  of  the  plan. 

The  final  regulations  also  clarify  the 
requirements  of  the  hearing  that  is  to  be 
conducted  on  the  proposed  lease  tracts 
prior  to  a  final  decision.  Under  the  final 
regtxlatlons.  this  hearing  will  be  con- 
ducted on  the  record,  and  held  after  the 
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environmental  analysis  process  has  been 
completed,  after  the  technical  examina- 
tion has  been  comnleted.  but  before  the 
Bureau  of  Land  Management  has  made 
recommendations  on  a  proposed  coal 
lease  schedule  to  the  Secretary.  The 
regulations  do  not  require  the  use  of  an 
Administrative  Law  Judge,  although  one 
may  be  used. 

11.  Leaae  modifications.  A  request  was 
made  that  i  3524.2-1  (a) .  which  provides 
that  the  modification  of  a  lease  by  add- 
ing contiguous  coal  deposits  shall  not  ex- 
ceed 160  acres  or  the  same  number  of 
acres  as  that  in  the  original  lease,  be 
modified  by  adding  the  words  "which- 
ever Is  less."  This  suggestion  was  adopted 
to  clarify  the  Intent  of  the  section. 

The  proposed  regulations  did  not  re- 
oulre  that  a  lease  modification  change 
the  terms  at  the  oiglnal  lease  and  a 
suggestion  was  made  to  modify  i  3(S24.2- 
lfc>  to  provide  that  the  Secretary  pre- 
scribe terms  and  conditions  applicable  to 
all  the  acreage  in  a  modified  lease.  The 
Department  has  revised  the  section  to 
make  that  requirement  mandatory.  The 
language  of  section  13  of  the  Federal 
Ckial  Lease  Amendments  Act  states  that 
Uie  modified  lease  (the  original  lease  plus 
tke  added  acreage)  must  have  lease 
(emu  consistent  with  the  Act. 

12.  Use  of  Rentals  as  a  set-off  against 
rtvalties.  Prior  to  the  enacttnent  of  the 
federal  Coal  Leasing  Amendments  Act, 
the  Mineral  Leasing  Act  and  the  Denart- 
ment's  regulations  required  rentals  to  be 
credited  against  royalties  that  were  owed 
for  that  year.  The  Federal  Coal  Leasing 
Amendments  Act  reDesiled  that  authority 
and  the  final  regulatlms,  in  43  cm 
3f03.3-l  reflect  that  loss  of  authority. 
HM  Department  will  continue  to  allow 
holders  of  leases  issued  before  August  4, 
1176,  to  retain  this  offset  imtil  their 
leases  are  readjusted. 

13.  PreUminarv  Plans.  The  revised 
rogulations  also  clarify  that  the  require- 
ment to  submit  a  preliminary  plan  Is 
Uiilted  to  those  who  fUe  an  application 
for  a  lease.  Nominators  are  not  required 
to  submit  a  preliminary  plan.  The  infor- 
mation required  by  a  preliminary  plan 
is  a  good  guide,  however,  to  the  type  of 
information  that  the  Bureau  desires  to 
receive  under  the  nomination  process. 

14.  Nominations.  The  final  regulations 
retain  the  one-tier  nomination  system 
that  was  adoptedln  the  June  1. 1976,  reg- 
ulations even  though  the  response  to  the 
one-tier  system  has  not  been  entirely 
favorable.  The  one-tier  system,  which 
was  instituted  at  the  reauest  of  the  West- 
em  Governor's  Regional  Energy  Policy 
Organization,  does  give  the  public  op- 
portunity to  comment  on  the  industry 
nominations  after  the  nominations  proc- 
ess has  been  held.  This  opportuntiy 
comes  at  the  public  meeting  that  will  be 
held  after  the  nominations  are  received 
'which  may  be  combined  with  the  hear- 
ing on  adoption  of  a  land -use  plan)  but 
before  the  Department  chooses  proposed 
coal  lease  tracts  for  environmental  anal- 
ysis. Tills  Is  now  Included  in  43  CFR 
3525.9(1).  The  public  may  also  comment 
on  the  nominations  through  the  normal 


land-use  planning  process,  and  at  the 
hearings  on  environmental  impact  state- 
ments, and  at  the  final  hearing  prior  to 
tlie  Secretary's  decision  whether  to  adopt 
a  coal  lease  schedule.  Tlie  Department 
has  ccmcluded  that  because  these  oppor- 
tunities are  available,  the  one- tier  syst^n 
is  satisfactory. 

15.  Reasonable  Prices.  One  comment 
asserted  that  the  Department  wsis  not 
fulfilling  its  responsibility  under  section 
310  of  the  Mineral  Leasing  Act  to  ensure 
that  coal  from  federal  leases  was  sold 
at  reasonable  prices.  As  the  comment 
noted,  the  Department  has  reserved  tn 
its  leases  the  right  to  take  adequate 
measures  to  ensure  the  sale  of  coal  from 
federal  coal  leases  at  reasonable  prices. 
The  Department  believes  this  protects 
the  public  Interest,  sufficiently  for  the 
present. 

16.  Notice  of  availability  of  Exploration 
Ftans.  The  December  6, 1976.  notice  pro- 
posed that  the  notice  of  availability  pro- 
cedures in  30  CFR  S  211.5  apply  to  ex- 
ploration plans.  Several  adverse  com- 
ments were  received  on  this  point,  and 
the  final  rulemaking  omits  this  require- 
ment because  the  Department  has  con- 
cluded that  the  procedures  of  the  section 
are  not  appropriate  for  exploration 
plans. 

17.  Fair  Market  Value  Determinations. 
Cbniments  received  on  the  October  pro- 
posed EMARS  regulations  included  re- 
quests for  more  Information  on  proce- 
dures for  fair  market  value  determina- 
tions. The  long-standing  method  for  de- 
termination of  resource  value  in  sales  or 
loastng  of  onshore  minerals  is  compara- 
tive sales.  Under  the  comparative  sales 
approach,  the  value  of  the  property  up 
for  lease  is  inferred  from  recent  sales 
of  similar  properties  in  the  same  area. 
Due  to  the  long  pause  in  Federal  coal 
leasing  and  to  the  dominance  of  Fed- 
eral coal  In  many  areas,  there  have  not 
been  enough  recent  sales  to  allow  use 
of  the  comparative  sales  method  at  least 
in  the  initial  coal  lease  sales.  To  supple- 
nient  the  comparative  sales  method,  the 
Department  is  currently  developing  at 
the  Geological  Survey  a  discounted  cash 
flow  (DCF)  model  for  estimating  the 
value  of  coal  offered  for  lease.  Using 
projections  of  future  coal  prices  and  esti- 
mates of  coal  production  coi^.  the  value 
of  a  coal  tract  can  be  estimated.  The 
method  would  employ  probabilistic  tech- 
niques to  take  account  of  coal  price 
uacertainties.  TTils  method  of  estlmat- 
Ine  cocU  resource  value  is  similar  to  the 
Mionte  Csirlo  techniaues  now  used  for 
OCS  resource  value  estimation. 

The  coal  DCF  model  now  under  de- 
velopment is  being  tested  in  prototype 
situations  and  in  short-term  criteria 
lease  sales.  Because  the  best  method  for 
fair  market  value  determination  is  still 
being  examined,  it  is  inappropriate  at 
this  time  to  make  commitments  to  any 
particular  method,  and  the  final  regula- 
tions are  general  on  this  point. 

18.  Intertract  Competition.  Two  com- 
menters  stated  their  concern  that  inter- 
tract competition  was  authorized  but  no 
explanation  was  given  as  to  how  it  would 
work.  Intertract  c<»npetitlon  is  a  meUK>d 


of  comoetltive  bidding  that  can  be  em- 
ployed where  there  is  more  federal  coal 
acceptable  for  dev^opment  in  a  sale  area 
than  the  government  has  determined  is 
suitable  for  lease  in  a  given  lease  sale. 
Under  Intertract  ccMnoetitlmi.  bidders 
will  be  requested  to  sutailt  bids  on  the 
tracts  acc^table  for  devel(H>ment.  but 
bids  win  be  accepted  only  for  tracts  with 
the  relative  highest  bids  (a  per  ton 
basis) ,  such  that  the  total  of  leased  coal 
eouals  the  government's  lease  sale  target 
The  purposes  of  intertract  competition 
are  to  maintain  strong  blgging  competi- 
tion in  western  coal  areas  witli  hlgbly 
fragmented  coal  and  surface  ownership 
and  to  determine  which  tracts  will  be 
leased  to  the  basis  of  the  size  of  industry 
bids.  Although  it  is  under  active  con- 
sideration for  use  in  suitable  circum- 
stances, no  determination  has  been  made 
by  the  Department  to  employ  intertract 
competition.  Before  a  lease  sale  would  be 
conducted  under  Intertract  competition, 
the  Department  would  Issue  a  full  set  of 
procediu^s  and  groundrules.  Under  the 
authority  delegated  to  the  Secretary  of 
the  Interior,  Titles  30 '  and  43  CFR  are 
amended  as  follows: 

PART  3040— ENVIRONMENT  AND 
SAFETY 

1.  Subpart  3041.  in  Title  43,  Part  3040 
is  revised  as  follows : 

Subpart  3041 — EnwIronniMrt  and  SaMy 

Soc. 

3041.0-1    Pupoee. 
3041.0-2     [Reserved] 
3041.0-3    Authorities. 
3041.0-4    Reqx>nslbUlties. 
3041.0-5    AppUcability. 
3041.0-0     D^lnltlODS. 
3041  jO-7    Use  of  Biirfaoe. 

3041.1  {Reserved] 
3041.1-1  (Reserved] 
3041.1-2     (Reserved) 

3401.2  Technical      examination/environ- 

mental analysis. 

3041.2-1  Technical  ejtamlnatlon/eniviron- 
mental  analysis  report. 

3041.2-2  Obligations  and  standards  of  per- 
formance. 

3041.3  Compliance  or  performance  bond. 

3041.4  Procedures  and  public  participa- 

tion. 
3041.6       Completion     of    operatlofas     and 
abandonment. 

3041 .6  Reports. 

3041.7  Notice  of  noncompliance:  Revoca- 

tion. 

3041.8  Variances. 

§  3041.0-1     Purpose. 

(a)  The  purpose  of  this  subpart  is  to 
establish  rules  and  regulations  to  be  fol- 
lowed in  the  management  of  the  feder- 
ally-owned coal  estate  consistent  with 
the  policies,  goals,  and  objectives  estab- 
lished by  the  Acts  cited  in  §  3041.0-3  of 
this  Subpart,  regardless  of  surface  own- 
ership, to  ensure  effective  and  reason- 
able regulation  of  surface  coal  mining 
operations  in  accordance  with  the  re- 
quirements hereof,  as  an  appropriate  and 
necessary  means  to  minimize  so  far  as 
practicable  the  adverse  social,  economic 


>The  amendmente  to  30  CFR  relating  to 
this  rulemaking  can  be  found  in  FR  Doc. 
77-2257.  at  page  4441  of  this  issue  of  the 
Fedbkal  RaoxBTn. 
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and  environmental  effects  of  such  oper- 
ations. 

§  3041.0-2      [Reserved] 

§  3041.0-3     AuthoriUes. 

The  regulations  contained  in  this  Sub- 
part are  Issued  pursuant  to  the  Mineral 
Leasing  Act  of  February  25,  1920,  as 
amended  (30  U.S.C.  181-287),  and  the 
Mineral  Leasing  Act  for  Acquired  Lands 
•30  U.S.C.  351-359),  and  in  accordance 
with  the  policies  set  forth  in  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  (42  U.S.C  4321-47).  Regula- 
tions governing  the  issuance  of  Federal 
coal  leases  and  licenses  are  foimd  in  43 
CFR  3500  of  this  Chapter.  Regulations 
governing  operations  conducted  on  lands 
subject  to  lease,  permit,  or  license  are 
found  in  30  CFR  211.  Regulations  setting 
forth  the  general  and  basic  policies  for 
disposal  and  management  of  the  public 
lands  are  found  in  43  CFR  1725  of  this 
Chapter. 

§  3041.0-4      ResponsibUities. 

(a)  The  Bureau  of  Land  Management 
(BLM)  exercises  at  the  Bureau  level  the 
Secretary's  discretionary  authority  to 
determine  whether  or  not  mineral  leases 
and  licenses  are  to  be  Issued  In  accord- 
ance with  43  CFR  Psirt  3500.  The  BLM 
Is  responsible  for  Issuing  coal  leases  and 
licenses,  and  Is  the  office  of  record  in 
mineral  leasing  matters. 

(b)  The  Geological  Survey  (GS)  ex- 
ercises the  Secretary's  authority  regard- 
ing operations  conducted  within  the  area 
of  operations  by  permittees,  lessees,  and 
licensees  and  determines  the  action  to 
be  taken  by  them  from  the  standpoint  of 
the  development,  conservation,  and  man- 
agement of  mineral  resources  under  the 
Jurisdiction  of  the  Department.  The  Geo- 
logical Survey  Is  responsible  for  all  geo- 
logic, engineering,  and  economic  value 
determinations  for  the  Department's 
mineral  leasing  program.  These  deter- 
minations Include:  the  mineral  charac- 
teristics of  lease  and  permit  areas;  par- 
celing; appropriate  resource  evaluation; 
reserves;  Investments,  diligent  develop- 
ment, and  minimum  production  require- 
ments; and  all-other  terms  and  condi- 
tions relating  to  mineral  operations 
under  leases  and  licenses. 

(c)  The  BLM  or  other  Federal  surface 
managing  agency.  In  consultation  with 
the  GS  and  the  surface  owner  if  other 
than  the  United  States,  formulates  the 
requirements  to  be  incorporated  in  leases 
and  licenses  for  the  protection  of  the 
surface  and  nonmineral  resources  and 
for  reclamation,  using  the  reclamation 
obligations  and  standards  of  perform - 
a,nce  contained  In  §  3041.2-2  of  these  reg- 
ulations and  tn  30  CFR  Part  211.40. 

(d>  The  GS  reviews  and  approves  ex- 
ploration and  mining  plans,  and  au- 
thorizes the  abandonment  of  operations, 
in  consultation  with  the  BLM  or  other 
appropriate  Federal"  surface  managing 
agency,  and  the  surface  owner,  if  other 
than  the  Unit§d  States,  on  the  adequacy 
of  the  surface  use,  environmental  pro- 
tection, smd  reclamation  aspects  of  such 
plans  and  will  not  grant  approval  if  in- 
consistent with  the  BLM's  or  other  Fed- 


eral surface  managing  agency's  recom- 
mendations without  further  discussions 
and  referrals  for  resolution  pursuant  to 
30  CFR  Part  211. 

(e>  As  to  the  lands  outside  of  the  area 
of  operations,  the  authorized  officer  of 
the  BLM  or  other  appropriate  Federal 
surface  managing  agency  is  responsible 
for  conducting  compliance  examinations 
.and  for  assuring  compliance  by  the  lessee 
or  licensee  with  the  requirements  of  this 
Subpart,  and  the  terms  and  conditions 
of  a  lease  or  license  and  for  reporting 
noncompliance  to  the  Mining  Supervisor 
for  appropriate  action.  As  to  the  lands 
inside  the  area  of  operatioiLs  the  GS  ex- 
amines opei-ations  to  ensure  compliance 
by  the  lessee  or  licensee  with  the  terms 
and  conditions  set  forth  in  the  provisions 
of  any  lease  or  license  or  any  approved 
mining  or  exploration  plan.  GS  refers  to 
BLM  any  instance  of  noncompliance 
with  lease  terms  which  may  require  caji- 
cellation  action,  and  BLM  may  initiate 
such  action.  With  respect  to  approval  of 
access  roads,  pipelines,  utility  routes  and 
other  surface  uses  outside  the  area  of 
operations,  the  BLM,  or  other  Federal 
surface  managing  agency,  has  the  pri- 
mary responsibility  but  obtains  the  rec- 
ommendations of  the  GS  before  taking 
final  actions.  Except  as  may  be  expressly 
provided  for  in  §  3041.7  of  this  Subpart 
and  30  CFR  Part  211.72,  orders  to  op- 
•'erators  for  any  remedial  action  are  the 
exclusive  responsibility  of  the  Geologi- 
cal Survey. 

(f)  Subject  to  the  supervisory  au- 
thority of  the  Secretary,  the  regulations 
in  this  Subpart  shall  be  administered  by 
the  Director,  Bureau  of  Land  Manage- 
ment through  the  authorized  officers 
having  jurisdiction  over  the  lands  sub- 
ject to  these  regulations  and  authorized 
to  perform  the  duties  described.  Prior  to 
issuance  of  any  coal  lease  or  license,  the 
authorized  officer  shall  consult  with  and 
accept  and  consider  recommendations 
from  the  Mining  Supervisor,  the  Federal 
surface  managing  agency  when  other 
than  the  BLM,  or  the  surface  owner,  as 
to  the  terms  and  conditions  required  to 
achieve  the  purpose  of  this  Subpart.  Any 
disagreements  that  cannot  be  resolved 
between  the  GS  and  BLM  arising  In  con- 
nection with  any  such  Issuance  of  a  lease 
or  license  will  be  referred  for  resolution 
to  the  appropriate  Assistant  Secretaries 
or  to  the  Under  Secretary  of  the  Depart- 
ment of  the  Interior.  Leases  issued  for 
lands,  the  surface  of  which  Is  under  the 
jurisdiction  of  any  Federal  agency  other 
than  the  Department  of  the  Interior, 
shall  contain  the  terms  and  conditions 
prescribed  by  that  agency  with  respect  to 
the  use  and  protection  of  the  nonmin- 
eral interests  In  those  lands. 

§3011.0-5      .4pplicabiliiy. 

(a)  This  Subpart  sets  forth  regula- 
tions governing  reclamation  standards, 
use  of  surface,  bond  requirements,  and 
reports  relating  to  leases  and  licenses 
issued  by  the  BLM  with  respect  to  Fed- 
eral coal  deposits  located  on  public  do- 
main and  acquired  lands  of  the  United 
States  and  reserved  Federal  coal  deposits 
underlying  lands  the  surface  of  wlilch 
is  privately  owTied.  These  regulations  do 


not  govern  the  leasing  or  development 
of  coal  deposits  owned  by  Indians  and 
subject  to  the  Trust  protection  of  the 
United  States,  which  are  controlled  by 
regulations  found  in  25  CFR  Chapter  1. 

(b^  The  provisions  of  this  Subpart 
shall  become  effective  upon  the  date  of 
publication  in  the  Fbderal  Register 
(Januarj-  25.  1977)  as  final  nilemakip.g. 
except  as  hereinaft.er  provided. 

*  1  ^  Existing  operations. 

<1)  On  and  after  180  days  from  llip 
effective  date  of  this  Subpart,  the  pro- 
vL^ioiii  of  §  3041.2-2if)  shall  apply  to  all 
cxistine  operations  with  respect  to  lands 
from  which  the  overburden  has  not  pre- 
viously been  removed,  provided.  hov\ever. 
that  this  subparagraph  shall  not  be 
deemed  or  construed  so  as  to  apply  tiie 
requirements  of  subparagraphs  3041.2- 
2(f)  (1)  and  (2),  hereof  to  any  opera- 
tion for  which  a  mining  plan  has  been 
approved  on  or  before  the  effective  date 
of  this  Subpart  and  for  which  a  variance 
pursuant  to  the  provisions  of  subpara- 
graph 3041. 2-2 (f)  (2)  would  be  required. 

iii>  On  or  before  18  months  from  the 
effective  date  of  this  Subpart,  the  oper- 
ator of  each  existing  operation  shall 
have  submitted  and  shall  have  obtained 
the  approval  of  a  plan  or  modification 
thereof  which  shall  comply  with  all  ap- 
plicable provisions  of  this  Subpart,  pro- 
vided, however,  that  If  the  Director  of 
the  GS  determines  that  a  proix>sed  new 
plan  or  modification  of  an  existing  plan 
was  prepared  and  submitted  in  timely 
fashion,  taking  into  account  the  com- 
plexity of  the  operation  and  of  the  plan 
or  modification  involved,  but  that  ad- 
ministrative delay  thereafter  has  pre- 
vented approval  within  the  time  speci- 
fied, the  time  for  compliance  with  this 
paragraph  may  be  extended  by  order  of 
the  Director  of  the  GS  for  an  amount  of 
time  equal  to  the  duration  of  such  delay. 

till)  For  the  purpose  of  this  para- 
graph, the  term  "existing  operation" 
shall  mean: 

(A)  All  (H>erations  for  which  a  plan 
has  been  approved  on  or  before  the  ef- 
fective date  of  this  Subpart,  and 

(B>  All  operations  with  respect  to 
which  a  prcHXMed  plan  has  been  sub- 
mitted to  the  Department  on  or  before 
the  effective  date  of  this  Subpart,  and 
with  respect  to  which  proposed  plan  the 
Department  has  on  that  date  either 
completed  its  environmental  Impact 
analysis  and  determined  that  no  envi- 
ronmental impact  statement  under  Sec- 
tion 102(2^*0  of  the  National  Envi- 
ronmental Policy  Act  is  necessary,  or 
has  determined  that  such  a  statement  is 
necessary  and  has  commenced,  and  ex- 
pended substantial  resources  of  the  De- 
partment in  the  preparation  or  comple- 
tion of,  such  a  statement. 

liv)  On  or  before  90  days  from  the 
effective  date  of  this  Subpart,  the  Di- 
rector of  the  Geological  Survey  shall  re- 
view all  proposed  plans  which  have  been 
submitted  to  the  Department  on  or  be- 
fore Che  effective  date  of  this  Subpart 
and,  after  consultation  wttli  appropriate 
Federal  surface  managing  agencies,  pub- 
lish tn  the  Federal  BKuiiaEs  a  list  which 
shall  identffy  each  such  pn^Msed  plan 
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and  whether  it  will  be  considered  to 
cover  an  existing  (^wration. 

<  2 1  All  operations  or  proposed  opera- 
tional not  included  in  the  definition  of 
"existing  operation"  in  the  preceding 
paragraph  shall  be  considered  to  be  new 
operutions,  and  shall  be  subject  to  the 
provisions  of  this  Subpart  upon  the  ef- 
fective date  hereof. 

(3)  The  provisions  of  §3041.7(0  of 
this  Subpart  shall  apply  immediately 
upon  the  effective  date  of  this  Subpart. 

(€'  To  the  maximum  extent  possible, 
all  environmental  impact  statements  and 
aU  approvals  of  plans  covering  existing 
operations  which  are  pending  before  the 
Department  on  the  effective  date  of  this 
Subpart  shall  take  into  account  and  shall 
i-eflect  and  implement  the  provisions  and 
purposes  hereof;  provided,  however,  that 
nothing  in  this  subparagraph  shall  be 
construed  to  relieve  any  operator  of  the 
obligation  imposed  by  subparagraph  'b' 
a  Mi)  of  this  section. 

<d»  Nothing  in  this  Subpart  shall  be 
deemed  or  construed  as  increasing  or 
diminishing  any  rights  not  in  conflict 
with  Federal  law  held  by  any  person.  In- 
clu(£ng  any  surface  owner  or  entrjTnan. 
ai-ising  under  the  laws  of  any  State  and 
relating  to  the  giving  or  withholding  of 
consent  to,  or  consultation  in  connectioii 
with,  entry  to  any  land  for  the  purpose 
of  conducting  operations  .subject  to  thi.s 
Sul«)art 

^.t*ll.(t-6       ncniiilnin-. 

As  u.sed  in  this  Subpart,  the  following 
term.-;  .«hall  have  the  following  mea;ungs: 

lai  "Acid  or  toxic  pruducinrj  mate- 
rial,' means  natural  or  disturbed  earth 
materials  having  chemical  and  physical 
characteristics  that,  under  muiing  or 
postmining  conditions  of  drainage,  ex- 
posure, or  other  processes,  may  produce 
efBuents  that  contain  chemical  constit- 
uents, such  as  acids,  bases,  or  metallic 
compounds,  in  sufBcient  concentration  to 
individually  or  in  combination  adversely 
affect  the  environment. 

•  b>  "Affected  lands"  means  any  lands 
affected  or  to  be  affected  by  exploration, 
development,  and  mining  operations  and 
the  construction  of  facilities  necessary 
and  related  to  such  operations. 

(c»  "Approximate  original  contour" 
means  the  surface  configuration  achieved 
by  backfilling  and  grading  of  the  mined 
ax«a  so  that  it  closely  resembles  the  sur- 
face configuration  of  the  land  prior  to 
mining  (although  not  necessarily  the 
original  elevation)  and  blends  into  and 
complements  the  drainage  pattern  and 
topography  of  the  surrounding  terrain. 

«d'  "Area  of  operations"  means  that 
area  of  the  leased  or  licensed  lands 
which  is  required  for  exploration,  devel- 
opment, producing,  and  processing  oper- 
ations, including  all  related  surface 
structures  and  facilities,  and  which  is 
delineated  on  a  map  or  plat  that  is  made 
a  part  of  the  approved  exploration  or 
raining  plan. 

(e)  "Authorized  officer"  means  any 
officer  designated  by  any  Federal  surface 
managing  agency  to  exercise  its  author- 
ity In  xnattera  rdattng  to  cool  leases  and 
licenses  and  to  the  provisions  of  this 
Subpart- 
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(f)  "Coal"  includes  coal  of  all  ranks 
from,  lignite  to  anthracite. 

(g)  "Compaction"  means  the  reduc- 
tion of  porous  spaces  sunong  the  par- 
ticles of  soil  and  rock  generally  caused 
by  running  heavy  equipment  over  the 
earth  materials,  as  in  the  process  of 
leveling  the  overburden  material  on  strip 
mine  spoil  piles  or  banks,  for  the  purpose 
of  increasing  the  bearing  capacity  and 
stability  of  the  earth  materials. 

(h)  "Contemporaneously  as  practica- 
ble" means  with  respect  to  reclamation 
of  mined  or  otherwise  disturbed  areas, 
the  commencement,  conduct  and  com- 
pletion of  reclamation  activity  as  soon 
after  disturbance  as  possible,  without 
undue  physical  interference  with  ongo- 
ing operations,  leaving  a  minimum  of 
land  unreclaimed,  consistent  with  the 
objectives  of  environmental  protection 
set  forth  in  this  Subpart. 

(ii  "Daylighting"  is  a  term  \ised  to 
defiae  the  surface  mining  procedure  for 
exposing  an  underground  mined  area  to 
remove  remaining  coal. 

(j)  "Director"  means  the  Director  of 
the  Bureau  of  Land  Management,  U.S. 
Depiartment  of  the  Interior. 

(k)  "Exploration"  means  the  detailed 
investigation  and  acquisition  of  data 
pertaining  to  a  mineral  deposit,  includ- 
ing activities  for  identifying  regions  or 
specific  areas  in  which  deposits  are  most 
likely  to  occur,  and  activities  used  to  es- 
tablish the  nature  of  a  coal  deposit  pre- 
paratory to  mining. 

(1>  "Exploration  plan"  means  a  de- 
tailed plan  submitted  to  the  Mining  Su- 
pervisor for  approval  before  exploration 
operations  commence  showing  the  loca- 
tion and  type  of  exploration  work  to  be 
conducted,  envirorunental  protiection 
procedures,  roads,  and  reclamation  pro- 
cedures to  be  followed  upon  completion 
of  such  operations. 

:m)  "General  Coal  Mining  Order" 
means  a  formal  numbered  order  issued 
by  the  Mining  Supervisor,  with  the  prior 
approval  of  the  Division  Chief,  and  pub- 
lished, after  opportunity  for  public  com- 
ment, in  the  Federal  Register,  which 
implements  the  regulations  in  this  Part 
and  applies  to  coal  mining  and  related 
operations  in  a  specified  geographic  area. 

(n>  "Impoundment"  means  an  arti- 
ficially built,  dammed,  or  excavated 
place  for  the  retention  of  water  or  sedi- 
ments. A  permanent  impoundment  ia 
one  that  is  intended  to  remain  after  final 
abandonment  of  the  operation,  and  shall 
be  identified  as  such  in  approved  plan. 

(o)  "Leased  lands,  leased  premises,  or 
leased  tract"  means  lands  embraced 
within  a  coal  lease  and  subject  to  the 
regulations  in  this  Subpart. 

(p)  "Lessee"  means  any  pei-son  or  per. 
sons,  partnership,  association,  corpora- 
tion, public  body  or  governmental  entity 
to  whom  a  coal  lease  is  Issued,  subject 
to  the  regulations  in  this  Subpart,  or  aA 
assignee  of  such  lease  under  an  approved 
assigiunent. 

(q)  "Licensee"  means  any  individual, 
association  or  individuals,  or  municipal- 
tty  to  whcm  a  coal  license  is  issued  pur- 
suant  to  the  provisions  of  Section  20t 
of  Title  30  of  the  United  States  Code, 


or  any  person,  association,  corporation, 
public  body  or  governmental  entity  to 
whom  an  exploration  license  is  granted 
under  section  201(b)  of  Title  30  of  the 
United  States  Code. 

(r)  "Logical  mining  unit"  means  an 
area  of  land  designated  as  such  by  the 
Geological  Survey  pursuant  to  applicable 
Departmental  regulations. 

(s)  "Methods  of  operation"  means  the 
method  and  manner  by  which  any  activi- 
ties are  performed  by  the  operator,  as 
described  in  an  exploration  or  mining 
plan. 

(t)  "Mine"  means  an  underground  or 
surface  excavation  and  the  surface  or 
underground  support  facilities  that  con- 
tribute directly  or  indirectly  to  coal  min- 
ing, preparation,  and  handling. 

(u)  "Mining  plan"  means  a  detailed 
plan  for  development  of  the  coal  resoui'ce 
submitted  to  the  Mining  Supervisor  for 
approval  prior  to  commencement  of  any 
mining  oiieration,  showing  the  proposed 
location,  method,  and  extent  of  mining 
and  all  related  activities  necessary  and 
incidental  to  such  operation,  including 
steps  to  be  taken  to  reclaim  disturbed 
areas,  to  mitigate  adverse  impacts,  and  to 
otherwise  meet  the  r>erformance  stand- 
ards and  requirements  set  forth  in  this 
Subpart. 

(v>  "Mining  Supervisor"  means  the 
Area  Mining  Supervisor,  Conservation 
Division,  Geological  Survey,  or  District 
Mining  Supervisor  or  other  subordinate 
acting  under  his  direction. 

(w)  "Notice  of  Availability"  means  a 
formal  notification,  by  the  appropriate 
Federal  ofBcer,  to  appropriate  Federal, 
state  and  local  agencies  and  interested 
individuals  or  groups  of  individuals,  of 
the  availability  for  inspection  of  infor- 
mation, data,  proposed  plans  or  modifi- 
cations thereof,  pending  decisions  and 
other  documents  subject  to  such  notice. 
Any  such  notice  shall  include  the  nature 
of  the  information,  data,  plan  or  modifi- 
cation, decision  or  other  document  in- 
volved; the  name  and  mailing  address 
of  any  applicant;  the  natiu-e,  location 
(county,  township,  range  and  section), 
duration  and  brief  description  of  an.v 
proposed  operations;  the  date  upon  which 
any  proposed  action  might  be  taken;  and, 
when  appropriate,  a  specific  time  limit 
for  public  review,  comment  or  request  for 
any  departmental  action,  including  the 
holding  of  any  public  meeting.  For  the 
purpose  of  ensuring  appropriate  distri- 
bution of  such  notices,  there  shall  be 
maintained  at  each  office  of  a  Mining 
Supervisor  or  authorized  officer  of  the 
Department  of  the  Interior  a  mailing 
list  which  shall  consist  of  the  names  and 
mailing  addresses  of  all  appropriate  Fed- 
eral, state  or  local  agencies  and  any  indi- 
viduals or  groups  of  individuals  who  have 
requested  in  writing  to  be  included  on 
such  lists.  All  notices  of  availability  shall 
be  mailed  to  such  agencies,  individuals 
or  groups  at  the  addresses  indicated  on 
such  lists. 

(X)  "Notice  of  noncompliance"  means 
a  written  notice  of  operator  noncompli- 
ance issued  pursuant  to  Section  211.72 
of  30  CFR  Part  211. 

(y)  "Operator"  means  a  lessee  or  li- 
censee, or  one  conducting  operati(His  on 
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lands  under  the  authority  of  the  lessee 
or  licensee. 

(z)  "Overburden"  means  the  earth, 
soil,  rock,  and  other  natural  materials 
which  lie  above  the  coal  being  mined. 

<aa)  "Permanent  abandonment" 
means  the  cessation  of  exploration  or 
mining  or  other  operations  set  forth  in 
an  approved  plan  on  all  or  any  portion 
of  lands  covered  by  a  lease  or  license 
and  subject  to  the  provisions  of  this 
Subpart,  where  it  is  the  intent  of  the 
operator  not  to  continue  operation^  at 
the  mine  or  portion  thereof. 

<bb>    [Omitted!. 

I  CO    f  Omitted!. 

(dd)  "Pollution"  meani  man-made  or 
man-induced  adverse  alteration  of  the 
chemical,  physical,  biological,  and  radio- 
logical integrity  of  land,  water  or  air, 
which  reduces,  or  has  the  potential  of 
reducing  the  beneficial  uses  of  these 
resources. 

(ee)  "Post  mining  laiid  use"  riieaiis 
that  use  which  will  be  made  of  affected 
lands  after  mining  and  reclamation  is 
completed  and  which  is  specified  in  a 
mining  or  exploration  plan  approved 
pursuant  to  30  CFR  211. 

(ff)  "Preliminary  data"  means  data, 
consisting  of  maps  and  text,  submitted 
by  an  applicant  for  a  lease  or  license  to 
the  authorized  officer  of  the  BLM,  which 
describes  the  applicant's  proposal  in  the 
detaU  necessary  to  allow  the  authorized 
officer  to  conduct  a  technical  examina- 
tion and  environmental  analysis  as  de- 
scribed in  §  3041.2. 

(gg)  "Preparation"  means  any  crush- 
ing, sizing,  cleaning,  drying,  mixing  or 
other  processing  of  coal  to  prepare  it 
for  market  which  is  conducted  on  lands 
subject  to  this  Subpart. 

(hh)  "Reclamation"  means  the  proc- 
ess of  returning  affected  lands  to  a  stable 
condition  and  form  consistent  with  their 
premining  productivity  and  use,  or  other 
approved  post  mining  land  use. 

(11)  "Road"  means  any  open  way  for 
passage  or  travel  upon  which  to  ti'ans- 
port  people,  equipment,  materials,  or 
coal,  which  is  constructed,  improved  or 
maintained  by  the  operator  and  which 
is  used  to  service  the  pit,  bench,  tinder- 
ground  mine  workings,  loading  facilities 
or  exploration  activities. 

(jj)  "Secretary"  means  the  Secretary 
of  the  Interior. 

(kk)  "Significant  vegetation"  means 
farm  crops,  including  grasses  and  forbs, 
that  are  integral  parts  of  agriculture  or 
ranching  operations  and  the  natural 
vegetation  of  forests  or  meadows  with 
significant  recreational,  watershed,  ag- 
ricultural, or  wil<ilife  habitat  value. 

(11)  "Spoil"  means  soil,  rock,  and  other 
earth  materials  that  are  broken,  moved, 
diunped,  or  otherwise  significantly  dis- 
turbed during  surface  coal  mining  opera- 
tions subject  to  this  Subpart. 

(mm)  "Subsidence"  means  a  lowering 
of  surface  elevations  over  an  under- 
ground mine  caused  by  loss  of  support 
and  subsequent  caving  of  strata  lying 
above  the  mine, 

(nn)  "Surface  owner"  means  an  en- 
tryman,  or  a  person  or  persons  who  hold 
legal  title  to  the  land  surface. 


(oo)  Topsoil"  means  natural  earth 
materials  at  or  vertically  adjacent  to 
the  land  surface  with  physical  and  chem- 
ical characteristics  suitable  for  support 
of  vegetation. 

(pp)  "Valley  floors'  meaiis  the  chan- 
nelways,  floodplains.  and  adjacent  low 
terraces  of  streams  that  are  flooded  dur- 
ing periods  of  high  flow  and  that  are 
underlain  by  unconsolidated  stream-laid 
deposits.  Excluded  are  higher  terraces 
and  slopes  underlain  by  coUuvial  and 
other  surficial  deposits  normally  occur- 
ring along  valley  margins. 

iqq^  "Waste"  means  solid  or  liquid 
refuse,  rubbish,  or  other  valueless  ma- 
terial which  is  produced  by  or  in  con- 
nection with  coal  mining  operations,  in- 
cluding exploration,  production,  develop- 
ment, i:reparatiou  and  other  related  ac- 
tivities, and  which  has  no  u.-^eful  pui-pose 
in  connection  with  nny  remaining  opera- 
tions. 

§  304 1 .0-7      I  *o  of  >urf a.f. 

(a)  The  operator  shall  be  entitled  to 
use  only  so  much  of  the  surface  of  the 
lands  subject  to  a  lease  or  license  as  is 
deemed  necessary  and  has  been  desig- 
nated in  an  approved  plan.  This  Subpart 
shall  not  be  construed  to  authorize  any 
use  of  the  Federal  lands  for  a  power 
generation  plant  or  a  commercial  or  in- 
dustrial facility.  Separate  permits  for 
such  uses  must  be  obtained  from  the 
appropriate  agency.  The  operator  shall 
not  be  entitled  to  use  any  mineral  ma- 
terials subject  to  the  Materials  Act  ex- 
cept as  provided  by  Part  3600  of  this 
Chapter. 

(b)  Operations  conducted  in  connec- 
tion with  other  authorized  uses  on  the 
same  lands  shall  not  unreasonably  inter- 
fere with  or  endanger  operations  con- 
ducted in  connection  with  uses  author- 
ized under  this  Chapter,  nor  shall  opera- 
tions authorized  and  conducted  pursuant 
to  this  Chapter  vmreasonably  interfere 
with  or  endanger  operations  under  any 
lease,  permit,  license,  or  other  use  au- 
thorized pursuant  to  thp  provL'^ions  of 
any  other  Act, 

§3041.1       IRcserxfd] 
§  30«.1-1       [Re*er>ed] 
§  3041.1-2       [Rc-ervedl 
§  3041.2     Tochnical      eNaiuiiiation/iMivi- 
ronniental   aiial>>i«. 

The  appropriate  authorized  officer, 
with  the  assistance  of  the  Mining  Super- 
visor, shall  make  a  technical  examina- 
tion and  environmental  analysis  of  the 
area  covered  by  a  competitive  coal  lease 
application  or  on  Bureau  motion,  pur- 
suant to  the  provisions  of  this  section. 

(a)  The  technical  examination  shall 
include: 

(1)  An  examination  of  the  technical 
aspects  of  the  proposed  operations  set 
forth  in  any  preliminary  data  and  infor- 
mation; and 

(2)  An  evaluation  of  the  impacts  of 
such  operations  or,  if  on  BLM  motion, 
the  effect  of  coal  leasing  and  develop- 
ment, on  other  land  uses,  resources,  or 
land  management  programs  on  or  adja- 
cent to  the  area. 


(b)  The  environmental  analysis  shall 
Include  an  analysis  of  the  impact  of  the 
proposed  operations  set  forth  in  any  pre- 
liminary data  and  information  and  of 
alternatives  thereto,  or,  if  on  BLM  mo- 
tion, the  impacts  of  coal  leasing  an;! 
development  on  the  Ihing  and  nonh\:r.e 
components  of  the  environment. 

§3041.2—1      T»t-1miral     rxaniiiialuMi/ •  n- 
\ironiiiriiIaI  aiKiI>>i«  rrport. 

-a I  Following  completion  of  the  tec..- 
nical  examination  and  envu'onmental 
analysis  described  in  the  pi'tceding  Sec- 
tion, tlie  authorized  offic«r  shall  prepare 
a  repori  which  sets  forth  recommenda- 
tions as  to  '  1 1  land  which  should  be  ex- 
cluded from  any  lease  or  license  in  ore.  r 
to  avoid  miiving  where  retlamiiiiur. 
not  attainable  or  assured,  or  m  reco^':  .- 
tion  of  other  exclusive  land  use  manasc- 
ment  priorities;  <'2>  measures  required 
to  comply  wiUi  the  reclamation  and  pcr- 
formarfce  standards  set  forth  in  tins 
Subpart;  <3»  necessarj'  conditions  and 
amounts  of  bonds  to  cover  estimates 
reclamation  costs  for  areas  that  will  be 
disturbed  diuing  the  initial  5-year  pe- 
riod of  the  lease,  pei-mit,  of  Ucense;  4' 
anj-  additiOTial,  more  stringent  require- 
ments needed  in  the  lease  or  license  pur- 
suant to  §  3041.1  (e^  of  this  Subpart. 

ib>  If  it  is  recommended  that  a  spe- 
cific area  within  the  applied  for  lands  be 
excluded  from  a  lease  or  license,  or  mod- 
ification thereof,  the  report  shall  set 
forth  with  reasonable  specificity  tlie 
facts  upon  which  such  recommendation 
is  based. 

§  3041.2-2      Oblifiatioii-  and  Mandar.!-  ..f 
porfoniianro. 

I  a  I  Any  operator  who  accepts  a  coal 
lease  or  license  shall  comply  with,  and 
be  bound  by.  the  general  obligations  and 
standards  of  performance  set  forth  m 
this  section  and  such  additional  and 
more  stringent  specific  requirements  as 
may  be  contained  in  the  terms  and  roi:- 
ditions  of  such  lease  or  Bcoise. 

(b)  If  the  appropriate  authorized  of- 
ficer of  the  BLM  determines  that  an  ap- 
proved exploration  or  mining  plan  should 
be  required  to  be  revised  or  supplemented 
to  adjust  to  changed  conditions  or  to 
correct  oversights,  he  may  propose  sucli 
revision  or  supplement  to  the  Mining  Su- 
pervisor for  action  pursuant  to  the  pro- 
visions of  30  CFR  Part  211  relating  to 
changes  in.plans. 

(ci  Surface  coal  mining  operalioi^s 
shall  be  conducted  so  as  to  assure  the 
exUaction  of  the  coal  resource  to  the 
maximum  extent  possible,  taking  into  ac- 
comit  existing  technology,  commercially 
available  equipment,  the  cost  of  produc- 
tion, and  the  quality  and  quantity  of  the 
coal  resource,  so  that  future  environ- 
mental disturbance  through  the  resump- 
tion of  mining  will  be  minimized, 

'  d '  The  operator  shall,  in  accordance 
with  the  terms  and  conditions  of  the 
lease  or  Ucense  <  1  •  take  visual  resources 
identified  by  the  Federal  surface  manag- 
ing agency  into  account  in  the  plaiming, 
design,  location,  and  C(Histruction  of  fa- 
cilities c»i  the  affected  lands;  and  <2» 
take  such  action  as  may  be  needed  to 
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minimize,  control,  or  prevent  dan;age  to 
the  recreational,  cultural,  scientific,  his- 
torical and  known  or  suspected  archeo- 
logical  and  paleontological  values  of  the 
land  contained  therein. 

(e)  The  following  performance  5t.and- 
ards  shall  be  applicable  to  the  surface 
effects  of  underground  mining. 

<  1)  Each  (Hierator  of  an  luiderground 
coal  mine  shall  adopt  measures  consist- 
ent with  feasible  kno^-n  technology  in 
opder  to  prevent  or,  in  those  instances 
where  the  mining  method  used  requires 
planned  subsidence  in  a  predictable  and 
controlled  manner,  control  subsidence; 
maximize  mintf  stability:  and  maintain 
the  value  and  use  of  siu-face  lands 

<  2 1  Where  pillars  or  panels  are  not  re- 
moved and  controlled  subsidence  is  not 
part  of  the  mining  plan,  pillars  or  panels 
of  adequate  dimensions  shall  be  left  to 
assure  stability  giving  due  consideration 
of  the  thickness  and  strength  character- 
istics of  the  coal  beds  and  of  the  strata 
above  and  immediately  below  the  coal 
bed. 

<f  I  The  following  performance  star.ci- 
ards  shall  be  applicable  to  all  coal  e.K- 
ploration.  development,  mining,  prepa- 
ration, handling,  and  reclamation  oper- 
ations on  the  surface  of  lands  sub-ect  to 
this  Subpart: 

<1'  The  operator  shall  reclaim  af- 
fected lands  pursuant  to  his  approved 
plan,  as  contemporaneously  as  practi- 
cable with  operations,  to  a  condition 
capable  of  supporting  aU  practicable 
uses  which  such  lands  were  capable  of 
supporting  immediately  prior  to  any 
exploration  or  mining,  or  equal  or  bet- 
ter uses  that  have  been  approved  in  ac- 
cordance with  this  Subpart. 

i2'  The  operator  shall  replace  over- 
burden and  waste  materials  in  the  mined 
area  by  backfilling  (compacting,  wliere 
necessary,  to  ensure  stability  or  to  pre- 
vent leaching  of  toxic  materials',  grad- 
ing or  other  means,  so  as  to  cover  all 
acid-forming  or  other  toxic  material.^ 
and  eliminate  hlghwalls  and  spoil  pile.s 
and  restore  the  approximate  original 
contour.  Where  the  thickness  of  the 
coal  deposits  relative  to  the  volume  of 
overburden  is  large  and  where  the  over- 
burden and  other  spoil  and  waste  mate- 
riids  are  either  Insufficient  or  more  than 
sufficient  to  restore  the  approximate 
original  contour,  the  operator  shall,  in 
order  to  provide  adequate  drainage, 
backfill,  grade,  and  where  necessar>". 
compact,  using  all  available  overburden 
oi-  spoil  material,  to  obtain  the  lowest 
practicable  grade,  which  shall  in  any 
e*ent  be  less  than  the  angle  of  repose. 
Excess  overburden  or  other  spoil  mate- 
rial shall  be  fully  reclaimed  in  accord- 
ance with  the  requirements  of  this  Sub- 
part. Variance  from  the  requirements 
of  subparagraphs  (1)  and  (2)  of  this 
paragraph  may  be  allowed  in  an  ap- 
proved mining  plan  if  the  Director  of 
the  Geological  Survey,  with  the  con- 
currence of  the  Director  of  the  Bureau 
of  Land  Management  or  the  comparable 
appropriate  authorized  officer,  deter- 
mines that  unusual  physical  conditions 
at  the  site,  such  as  steeply  dipping  coal 
beds  or  multiple  seam  mining,  e.xist.  and 


such  conditions  make  backfilling  pursu- 
ant to  such  requirements  impracticable 
as  a  result  of  the  volume  of  material 
excavated  or  environmentally  undesira- 
ble as  a  result  of  the  duration  of  the 
operation. 

(3)  The  operator  shall  stabilize  and 
protect  all  surface  cu-eas,  including  spoil 
piles,  affected  by  the  coal  mining  and 
reclamation  operation,  to  effectively  con- 
trol slides,  erosion,  subsidence,  and  at- 
tendant air  and  water  pollution. 

(4)  The  operator  shall  remove  top- 
soil  separately,  for  replacement  on  the 
backfill  area,  and  if  not  so  utUized  imme- 
diatelj'.  segregate  it  in  a  separate  pile 
from  other  spoil.  When  topsoil  is  not  to 
be  replaced  on  a  backfill  area  within  a 
time  short  enough  to  avoid  deterioration, 
the  operator  shall  establish  and  main- 
tain an  approved  quick  growing  vegeta- 
tive cover  or  employ  other  approved 
measures  so  that  the  topsoil  is  piotected 
from  wind  and  water  erosion  and  estab- 
lishment of  noxious  plant  species,  and  is 
in  a  condition  for  sustaining  vegetation 
when  used  during  reclamation.  If  top- 
soil  is  of  insufficient  quantity  or  of  poor 
qaality  for  sustaining  vegetation,  and 
if  other  excavated  materials  can  be 
shown  to  be  more  suitable  for  revegeta- 
tion,  then  the  operator  may  be  author- 
ized in  tiie  approved  plan  to  remove, 
segregate,  protect,  and  utilize  in  a  like 
manner  such  other  materials. 

(5)  The  operator  shall  ensure  that 
water  impoimdments.  water  retention 
facilities,  dams,  or  settling  ponds  have 
been  set  forth  in  an  approved  plan,  and 
ensure  that: 

(i)  Any  such  facility  is  adequate  for 
its  intended  purposes  and  the  quality 
and  quantity  of  impounded  water  will 
be  suitable  for  its  intended  use. 

(il)  Any  such  facility  is  designed, 
located,  built,  used,  and  maintained  in 
accordance  with  sound  engineermg 
standards  and  practices  and  applicable 
Federal  and  State  laws  and  regulations, 
to  ensure  that  such  facilities  will  have 
necessary  stability  with  an  adequate 
margin  of  safety. 

(iii)  Final  grading  will  provide  ade- 
quate safety  and  access  for  proposed  or 
reasonably  anticipated  water  users. 

(Iv)  Such  facilities  will  not  have  a 
significant  adverse  impact  on  the  water 
resources  utilized  by  adjacent  or  sur- 
rounding landowners  for  agricultiu-al,  in- 
dustrial, recreational,  or  domestic  uses, 
provided,  however,  that  this  subpara- 
graph shall  not  be  deemed  or  construed 
to  Increase  or  diminish  any  property 
rights  to  any  water  held  by  any  person. 

(v)  No  mine  or  processing  waste  is 
used  in  the  construction  of  such  facilities 
imless  authorized  in  the  approved  plan. 

(6)  The  operator  shall  cover  or  plug 
all  auger  mine  holes  with  noncombustible 
and,  where  necessary  to  minimize  control 
or  prevent  harmful  drainage,  impervious 
material. 

(7)  The  operator  shall  utilize  the  best 
practicable  commercially  available  tech- 
nology to  minimize,  control  or  prevent 
disturbances  of  the  prevailing  quahty, 
qiuintity  and  flow  of  water  in  surface  and 
ground  water  systems,  and  of  the  pre- 


vailing erosion  and  deposition  conditicMis 
at  the  mine  site  and  in  affected  offsite 
areas,  both  during  and  after  coal  mining 
operations  and  reclamation,  by: 

(i)  Controlling  acid  or  toxic  drainage 
and  the  adverse  consequences  thereof  by 
such  measures  as.  but  not  limited  to. 
diverting  surface  runoff  water  away  from 
disturbed  areas:  excluding  oxygen  from, 
or  restricting  the  flow  of  water  through 
acid  or  toxic -producing  minerals;  treat- 
ing drainage  to  reduce  acid  or  toxic  con- 
tent which  adversely  affects  downstream 
water  upon  being  released  to  water 
courses ;  and  casing,  sealing,  or  otherwise 
treating  drill  holes,  shafts,  and  wells  to 
keep  acid  or  toxic  drainage  from  entering 
ground  and  surface  waters. 

(ii)  Conducting  stu-face  mining  opera- 
tions so  as  to  minimize,  control,  or  pre- 
vent (A)  contributions  of  suspended  sol- 
ids to  streamflow  or  runoff  outside  the 
mining  site  above  natural  levels  under 
seasonal  flow  conditions  as  measured  for 
a  period  and  at  sites  determined  by  the 
Mining  Supervisor,  in  consultation  with 
the  appropriate  authorized  officer,  and- 
(B)  except  where  specifically  authorized 
in  an  approved  plan,  deepening  or  en- 
larging of  stream  channels  where  opera- 
tions include  the  discharge  of  water  from 
mines. 

(iii)  Removing  or  modifying  siltation 
structures  after  disturbed  areas  are  re- 
vegetated  and  stabilized  unless  otherwise 
authorized  by  the  Mining  Supervisor  in 
an  approved  plan,  with  the  concurrence 
of  the  appropriate  authorized  officer,  pro- 
vided, however,  that  any  siltation  struc- 
ture retaining  water  shall,  in  any  event, 
be  subject  to  the  requirements  of  5  3041.- 
2-2(f )  (5)  of  this  Subpart. 

(iv)  Protecting  the  quahty.  quantity 
and  flow,  including  depth  of  flow,  of  up- 
stream and  downstream  surface  and 
ground  water  resources  of  those  valley 
floors  which  provide  water  sources  that 
support  significant  vegetation  or  supply 
significant  quantities  of  water  for  other 
piu-poses.  by  such  measures  as,  but  not 
limited  to,  relocating  and  maintaining 
the  gradients  of  stream,  avoiding  mining 
installing,  reestablishing  or  replacing  ac- 
quifers  or  acquicludes,  and  replacing 
soils,  provided,  however,  that  this  sub- 
paragraph shall  not  be  deemed  or  con- 
strued to  increase  or  diminish  any  prop- 
erty rights  to  any  water  held  by  any  per- 
son. 

(8)  The  operator  shall:  U)  Treat  or 
dispose  of  all  rubbish  and  noxious  sub- 
stances in  a  manner  designed  to  mini- 
mize, control  or  prevent  air  and  water 
pollution  and  the  hazards  of  ignition 
and  combustion. 

(iii  Dispose  of  all  waste  resulting 
from  the  mining  and  preparation  of  coal 
in  a  manner  designed  to  minimize,  con- 
trol or  prevent  air  and  water  pollution 
and  hazards  of  ignition  and  combustion. 
Where  surface  disposal  of  solid  wastes 
in  areas  other  than  the  mine  workings 
or  other  excavations  has  been  author- 
ized in  the  approved  plan,  stabilize  such 
waste  including,  where  necessary,  con- 
structing waste  piles  in  compacted  lay- 
ers with  the  use  of  incombtistlble  and 
impervious  materials;  shape  waste  piles 
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to  be  compatible  with  the  natural  sur- 
roundings and  terrain;  cover  with  top- 
soil  or  other  suitable  material  in  accord- 
ance with  subparagraph  (f)  (4)  of  this 
section:  and  revegetate  In  accordance 
with  subparagraph  (f)  (13)  of  this  sec- 
tion. All  impoundments  of  llqtild  wastes 
shall  comply  with  the  requirements  of 
subparagraph  (f)(5)  of  this  Section. 
Waste  containing  coal  in  such  quantity 
that  it  may  be  later  separated  frtmi  the 
waste  by  washing  or  other  means  shall 
be  stored  separately. 

(9)  Except  as  provided  herein,  the  op- 
erator shall  not  conduct  excavation, 
drilling,  or  blasting  operations  within 
200  feet  of  an  active  or  abandoned  un- 
derground mine.  Where  it  can  be  estab- 
lished by  certified  maps  or  inspection  of 
such  an  tmdergroimd  mine  that  such 
activities  may  be  conducted  without 
danger  of  interference  with,  or  penetra- 
tion of,  an  underground  mine,  they  may 
be  authorized  in  an  approved  plan  to  be 
conducted  up  to  but  not  less  than  25  feet 
from  such  underground  mine  provided 
that  nothing  in  this  paragraph  shall 
preclude  dayllghting  or  similar  surface 
coal  mining  activities  Intended  to  Im- 
prove resource  recovery,  abate  water 
pollution,  or  eliminate  public  hazards  re- 
sulting from  such  undergroimd  mines. 

(10)  To  prevent  personal  Injury  or 
damage  to  public  and  private  property, 
the  operator  shall  use  explosives  only  In 
accordance  with  all  applicable  Federal 
and  State  laws  and  an  approved  plan 
and  shall: 

(I)  Provide  adequate  advance  written 
notice,  by  publication  and/or  posting  of 
plarmed  blasting  schedules,  to  local  gov- 
ernments and  to  residents  who  might  be 
affected  by  the  use  of  such  explosives, 
and  maintain  a  log  of  the  magnitudes 
and  times  of  blasts  for  a  period  of  at 
least  two  years. 

(11)  Limit  the  size,  timing,  and  fre- 
quency of  blasts,  as  determined  by  the 
physical  conditions  of  the  site. 

(II)  The  operator  shall  design  to  ap- 
plicable standards,  construct,  maintain 
and,  when  no  longer  necessary  and  un- 
less otherwise  authorized  In  an  approved 
plsin,  remove,  all  roads,  pipelines,  power- 
lines  and  similar  utility  access  facilities 
and  associated  bridges,  culverts  and 
ditches,  into  and  across  the  site  of  op- 
erations, in  a  manner  that  will  mini- 
mize control  or  prevent  erosion  and  sil- 
tation, fugitive  dust,  pollution  of  water, 
damage  to  flsh  or  wildlife  or  their  habi- 
tat and  public  or  public  property. 

(12)  (1)  Roads  shall  not  be  surfaced 
with  any  acid  or  toxic  producing  ma- 
terial. No  access  roads  will  be  construct- 
ed unless  (A)  the  operator  shall  have 
first  submitted  a  surveyed  profile  ac- 
companied by  typical  cross-sections  of 
the  road  and  ditches,  lowing  pipe,  en- 
trance, exit  chaimels  and  sediment  con- 
trol structures  and  other  structures  or 
configurations  to  be  used  on  the  road 
to  meet  performance  standards  and  (B) 
the  location  shall  have  been  marked  and 
Inspected,  and  approved  by  the  Mining 
Supervisor,  In  consultation  with  the  ap- 
propriate authorized  ofQcer  and  the  sur- 
face owner,  If  otiier  than  the  United 
States. 


(il)  No  access  rocui  shall  be  constructed 
In  a  stream,  nor  shall  any  stream  or 
stream  bed  be  used  as  an  access  road. 
Insofar  as  possible,  all  roads  shall  be 
located  on  benches,  ridges,  and  flatter 
slopes  to  enhance  stability  and  minimize 
disturbance.  Stream  fordlngs  shall  be 
avoided  and  the  normal  seasonal  flow 
and  the  normal  seasonal  sediment  load 
shall  not  be  detrimentally  siffected  by 
access  roads  In  a  continuous  fashion 
that  results  in  harm  to  the  aquatic  eco- 
system. Provided,  however,  that  nothing 
in  this  subparagraph  shall  be  construed 
to  prohibit  relocation  or  alteration  of 
such  beds  or  channels  pursuant  to  the 
provisions  of  this  Subpart  and  as  set 
forth  in  an  approved  plan. 

(13)  (i)  The  operator  shall,  except 
where  other  reclamation  based  upon 
post-mining  land  use  and  not  requiring 
revegetation  pursuant  to  the  require- 
ments of  this  section  Is  expressly  pro- 
vided for  In  an  approved  plan,  establish 
on  regarded  areas  and  all  other  affected 
lands  a  diverse  vegetative  cover,  native 
to  the  area  and  capable  of  regeneration 
and  plan  succession  at  least  equal  In 
density  and  permanence  to  the  natural 
vegetation  provided,  however,  that  the 
Mining  Supervisor,  with  the  concurrence 
of  the  appropriate  authorized  officer  may 
allow  the  use  of  approved  mixtures  of 
Introduced  or  native  species  where  pref- 
erable to  achieve  quick  cover  or  assure 
successful  revegetation.  In  approving 
such  mixture,  preference  will  be  given 
to  non-toxlous  species. 

(11)  The  operator's  responsibility  and 
liability  imder  his  performance  bond  for 
revegetation  of  each  planting  area  shaU 
extend  until  such  time  as  the  appropriate 
authorized  officer.  In  consultation  with 
the  Mining  Supervisor  and  the  sizrface 
owner.  If  other  than  the  United  States, 
determines  that  successful  revegetation 
In  compliance  with  subparagraph  (i>  of 
this  subsection  has  occurred,  provided, 
however,  that  this  period  shaU  extend  for 
a  minimum  of  five  full  years  after  the 
first  planting,  and  for  a  total  period  of 
liability  not  to  exceed  10  years  from  the 
original  planting;  and  further  provided 
that, 

(A)  Where  the  appropriate  officer.  In 
consultation  with  the  Mining  Super- 
visor, determines  that  natural  condi- 
tions such  as  annual  precipitation,  soil 
characteristics  and  native  vegetation  are 
stable  and  favor  rapid  revegetation.  and 
that  revegetation  pursuant  to  subpara- 
graph (I)  of  this  subsection  is  likely  to 
occiu-  before  the  expiration  of  such  minl- 
miun  period,  he  may  specify  In  the  lease, 
permit,  or  license  that  such  mlnlmtmi 
period  will  not  apply  with  respect  to 
scHne  or  all  of  the  lands  Included  in  such 
lease,  permit  or  Ucense;  and 

(B)  Where  during  any  such  minimum 
period  such  authorized  c^cer.  In  con- 
sultation with  the  Mining  Supervisor  and 
the  siu-face  owner,  If  other  than  the 
United  States,  determines  that  natural 
conditions  such  as  annual  precipitation 
and  soQ  characteristics  are  sufficiently 
unstable  so  as  to  favor  cmly  slow  and 
uncertain  rev^etatlon,  he  may  recom- 
mend to  the  ICinlnfir  Supervisor  that  the 
liability  of  the  operator  be  extended  for 


a  period  of  up  to  five  years  beyond  the 
period  Initially  established,  if  the  finan- 
cial liability  that  would  be  incurred  by 
the  operator  as  a  result  is  reasonably 
commensurate  with  the  Increased  prob- 
abiUty  of  successful  revegetation. 

(iii)  During  the  relevant  period  of 
llablUty.  the  Mining  Bapenrlsor  and  the 
appropriate  authorized  officer  shall  Joint- 
ly inspect  and  evsJuate  the  revegetated 
areas  pursuant  to  subparagraph  3041.6 
(b"><2>  hereof. 

(14)  The  operator  shall:  d^  Except 
as  provided  In  subparagraph  (ii)  hereof, 
allow  public  access  to  and  upon  Federal 
lands  subject  to  his  lease,  permit,  or  li- 
cense for  all  lawful  and  proper  purposes, 
except  where  such  access  would  vmdiily 
interfere  with  his  authorized  use. 

(ii)  Regulate  public  access,  veliicular 
traffic,  and  wildlife  or  Ih'estock  grazing 
in  all  areas  of  active  operations,  includ- 
ing lands  undergoing  reclamation,  in 
order  to  protect  the  public,  «ildUfe  and 
hvestock  from  hazards  associated  with 
such  operations,  and  to  protect  revege- 
tated areas  from  unplanned  and  uncon- 
trolled grazing.  For  this  purpose,  the 
operator  shall  provide  warning  signs, 
fencing,  flagmen,  barricades,  and  other 
safety  and  protective  measures  as  may 
be  neeessfiuy. 

(15)  Coal  storage  areas  shall  be  de- 
signed and  maintained  so  as  to  eliminate 
fi»e  hazards  from  spontaneous  combus- 
tion and  other  accidentlal  ignition.  If  a 
coal  seam  exposed  by  smrface  mining  or 
an  accumulation  of  sktok  coal  or  com- 
bustible waste  becomes  ignited  during  the 
term  of  a  lease,  the  operator  shaU  imme- 
diately take  all  necessary  steps  to  extin- 
guish the  fire. 

( 16)  Upon  completion  or  temporary  or 
permanent  abandonment  of  mining 
operations  in  all  or  any  part  of  a  strip 
pit,  the  face  of  the  cotd  shall  be  covei-ed 
with  noncombustible  material  that  will 
effectively  protect  the  eoal  bed  from  be- 
coming ignited. 

(17)  The  driving  of  any  underground 
openings  by  auger  or  other  methods  from 
any  strip  pit  shall  not  be  tuidertaken 
except  as  specifically  approved  by  the 
Mining  Supervisor.  In  an  approved  plan. 

§  3041.3      Coniplianfe     or     prrforniaiirr 
bond. 

(a)  The  provisions  of  Suln>art  3504  of 
this  Chapter  are  hereby  made  af>plica.- 
ble  to  this  subpart.  In  addition  each  com- 
pliance bcmd  will  be  conditioned  upon 
faithful  compliance  with  the  regulations 
In  this  subpart  and  any  additional  terms 
and  conditions  of  the  lease  or  license. 

(b)  Prior  to  issuing  a  lease  or  license, 
the  authorized  officer,  after  cohsultation 
wKh  the  Mining  Supervteor.  shall  ensure 
that  the  amount  of  tlie  compliance  bond 
or  bonds  to  be  furnished  is  sufficient  to 
ensure  reclamation  in  aoomiance  with 
the  performance  and  reclamation  stand- 
ards in  13041.2-2.  and  with  the  terms 
and  conditions  of  the  lease  or  license. 

(c)  An  application  for  a  lease  or  license 
may  be  denied  any  ai^icant  or  offeror 
who  has  previously  forfeited  a  bond  be- 
cause of  falltuie  to  coBtpIy  with  an  ap- 
proved plan  imless  the  affected  lands 
covered  by  such   plan  have  been  re- 
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claimed  without  cost  to  the  Federal  Go.  - 
eminent.  Nothing  In  this  subparagraph 
shall  be  deemed  to  modify  or  limit  any 
discretionary  authority  of  the  author- 
ued  officer  of  the  BLM  otherwise  to  deny 
for  cause  any  application  for  a  lea^e  r 
iK-ense. 

d'  Once  a  lease  or  license  has  been 
issued  the  authorized  officer,  after  con- 
s'jliinp  with  and  receiving  the  recom- 
mendation to  increase  or  to  release  in 
w  hole  or  in  part  any  compliance  bond  or 
bDnds  so  that  the  amount  of  the  com- 
pliance bond  or  bonds  will  at  all  times  be 
sufficient  to  cover  the  estimated  co^ts  of 
completion  of  the  remaining  reclamation 
requirements  of  the  approved  plan  and  of 
the  terms  and  conditions  of  the  leaje 
oi-  license. 

>:  3011.1      I'rocediircx  :iiitl   piihlii'    ji.irii>-- 
ipalion. 

Written  findings.  Except  as  may  be 
otherw  ise  expressly  set  forth  in  this  Sub- 
part, oeclsions  and  determinations  of 
any  appropriate  authorized  officer  act- 
ing pursuant  to  this  Subpart  or  to  30 
CPR  Part  211  with  respect  to  issuance 
of  leases,  approval  of  mining  plans  or 
modifications  thereof,  and  abandonment 
of  ojjerations  shall  be  in  writing,  shall 
.'iet  forth  with  reasonable  specificity  the 
facts  and  the  rationale  upon  which  such 
decisions  or  determinations  are  based. 
and  shall  be  available  for  f)ublic  inspec  - 
tion  during  normal  business  hoiir.s  at 
the  offices  of  such  officer. 

•%."iOtl..>      Complrtion   of  o|>«Tati(iti-   ;iti<1 
ul>:i  ndonmcnl . 

'a>  Grading  and  backfilling.  Upon 
cx>mpletion  of  backfilling  and  grading  as 
required  by  the  approved  plan  and  prior 
to  replacing  topsoil  and  revegetation,  the 
operator  shall  submit  a  refMjrt  thereon. 
in  duplicate,  to  the  Mining  Supervisor 
and  request  Inspection  for  approval. 
Whenever  it  is  determined  by  such  in- 
st)ection  that  the  backfilling  and  gi-ading 
has  met  the  requirements  of  the  ap- 
proved plan,  the  Mining  Supervisor  shall 
recommend  to  the  appropriate  author- 
ized officer  release  of  an  appropriate 
amount  of  the  compliance  bond  for  the 
area  satisfactorily  backfilled  and  graded. 

ib>  remporari/obandonmenMn  areas 
In  which  there  are  no  current  operations, 
but  operations  are  to  be  resumed  under 
an  approved  plan,  the  operator  shall  sub- 
stantially backfill,  fence,  protect,  or 
otherwise  efTectlvely  close  all  surface 
openings,  auger  holes,  areas  prone  to 
subsidence,  and  surface  facilities  or 
workings  which  are  a  hazard  to  people  or 
animals.  Conspicuous  signs  shall  be 
posted  prohibiting  entrance  of  unautho;- 
ized  persons.  All  such  protective  meas- 
ures shall  be  maintained  in  a  secure  con- 
dition until  such  operations  are  resumed 
or  permanently  abandoned. 

'CI  Permanent  abandonment  Before 
permanent  abandoiunent  of  exploration 
rr  mining  operations,  all  openings  and 
excavations,  including  water  dlsciiarge 
points. -shall  be  closed  or  backfilled,  or 
otherwise  permanently  dealt  with  in  ac- 
cordance with  sound  engineering  prac- 
tices   and    according    to    the    approved 
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plan.  Drill  holes,  trenches,  and  other 
excavations  for  exploration,  develop- 
ment or  prospecting  shall  be  abandoned 
in  such  a  maimer  as  to  protect  the  siu-- 
face  and  not  to  endanger  any  present  or 
future  underground  operations  or  any 
.  deposit  of  oil,  gas,  other  mineral  re- 
sources, or  ground  water.  Methods  of 
abandonment  shall  be  approved  in  ad- 
vance by  the  Mining  Supervisor  in  an  ap- 
proved plan,  and  may  include  backfilling, 
regrading,  revegetation,  cementing,  and 
capped  casing,  or  combinations  of  these, 
or  other  methods.  Reclamation  and 
clean-up  of  surface  areas  around  and 
near  permanently  abandoned  under- 
groimd  or  surface  mines,  including,  ex- 
c^t  where  otherwise  expressly  provided 
in  an  approved  plan,  removal  of  equip- 
ment and  structures  related  to  the  min- 
ing operation,  shall  commence  without 
delay  following  cessation  of  mining 
operations.  Areas  affected  by  access 
roads  will  be  graded,  drained,  and  re- 
vegetated  in  accordance  with  the  ap- 
proved Mining  Plan  and  therein  ap- 
proved post  mining  land  use  prior  to  bond 
release.  In  the  event  that  access  or  haul 
roads  are  intended  to  remain  after  aban- 
donment of  the  operation,  pursuant  to 
5  3041.2-2(f)(ll)  of  this  Subpart,  they 
must  be  designed  and  constructed  so  as  to 
be  permanently  stabilized  using  adequate 
drains,  water  barriers,  and  other 
practices. 

(d)  Notice  of  abandonments  release  of 
bond.  (1>  Not  less  than  30  days  prior  to 
cessation  or  abandonment  of  operations, 
the  operator  shall  submit  to  the  Mining 
Supervisor,  in  duplicate,  a  notice  of  his 
intention  to  cease  or  abandon  operations, 
together  with  a  statement  of  the  exact 
number  of  acres  affected  by  his  opera- 
tions, the  extent  and  kind  of  reclamation 
accomplished,  and  a  statement  as  to 
ttie  structures  and  other  facilities  that 
are  to  be  removed  from  or  remain  on  the 
leased  or  licensed  lands. 

(2)  Upon  receipt  of  such  notice,  the 
Mining  Supei-visor  and  the  appropriate 
authorized  officer  or  officers  shall 
promptly  make  a  joint  inspection  to  de- 
termine whether  all  operations  have  been 
completed  in  accordsmce  vrith  the  terms 
and  conditions  of  all  leases,  permits,  and 
licenses,  and  with  the  requirements  of 
approved  operating  plan.  Where  the  op- 
erator has  compiled  with  all  such  terms, 
(3onditions  and  requirements  and  the 
regulatiorus  of  this  Subpart  tlie  Mining 
Supervisor  shall  recommend  to  the 
appropriate  authorized  officer  that  the 
appropriate  period  of  bonded  liability  be 
terminated. 

(3)  When  the  surface  of  lands  in  a 
lease  permit  or  license  is  not  owned  by 
the  United  States  the  Mining  Supervisor 
shall  notify  the  surface  owner  and  solicit 
and  take  into  account  his  comments  be- 
fore recommending  to  the  appropriate 
authorized  officer  that  the  period  of  sucli 
bond  liability  be  terminated. 

§  3041.6      Reports.  I 

(a>  Operations.  The  operator  shall  file 
with  the  Mining  Supervisor  within  30 
days  after  the  end  of  each  calendar  year, 
and  within  30  dasrs  after  any  temporary 
or  permanent  abandonment  of  opera- 

<  I 


tions,  a  report,  in  duplicate,  containing 
the  following  with  respect  to  his  opera- 
tions or  the  operations  subject  to  such 
abandonment. 

(1;  Serial  niunber  of  the  lease,  permit, 
or  license  and  a  description  of  the  lands 
affected  by  operations. 

(2)  The  number  of  acres  disturbed  and 
the  number  of  acres  reclaimed,  including 
areas  on  which  revegetation  is  being 
conducted. 

(3)  A  description  of  the  reclamation 
work  remaining  to  be  done  on  lands  dis- 
turbed. 

(b)  Revegetation.  (li  The  operator 
shall  file  a  report,  in  duplicate  with  the 
Mining  Supervisor  within  30  days  after 
each  planting  is  completed.  The  report 
shall:  (i)  Identify  the  lease  or  license: 
(U)  Show  the  types  of  planting  or  seed- 
ing, including  mixtures  and  amounts; 
(ill)  Show  the  date  of  planting  or  seed- 
ing; (iv)  Identify  or  describe  the  planted 
or  seeded  lands;  (v)  Describe  any  sur- 
face manipulation,  mulching,  fertiliza- 
tion, and  irrigation  procedures,  if  anv. 
and  contain  such  other  information  u.- 
may  be  considered  relevant. 

(2)  The  Mining  Supervisor  and  the 
authorized  officer  of  the  Federal  surface 
managing  agency  shall,  as  soon  as  possi- 
ble after  each  full  growing  season,  joint- 
ly inspect  and  evaluate  the  revegetated 
areas  to  determine,  in  consultation  with 
the  siu-face  owned  if  other  than  the 
United  States,  whether  satisfactory 
vegetative  growth  has  been  established, 
or  whether  additional  revegetation  ef- 
forts should  be  ordered  pursuant  to  30 
CFR211.62fb'>C2). 

§  3041.7      Nolice  of  nonruinpliunrr:  Rt-\- 
oi-alinn. 

ia>  The  appropriate  authorized  offi- 
cer and  the  Mining  Supervisor  shall  have 
the  right  to  enter  upon  the  lands  subject 
to  this  Subpart  under  lease  or  license, 
at  any  reasonable  time. 

(b>  If  an  appropriate  authorized  of- 
ficer discovers  that  an  operator  is  con- 
ducting on  lands  subject  to  this  subpart 
activities  which  are  not  in  compliance 
with  the  requirements  of  a  least  or  li- 
cense, applicable  regulations,  or  an  ap- 
proved plan  and  such  activities  do  not 
threaten  immediate  and  serious  dam- 
age to  the  environment,  resotu-ces,  or 
the  health  and  safety  of  the  public,  such 
authorized  officer  shall  or,  in  the  case  of 
an  appropriate  authorized  officer  of  any 
Federal  surface  managing  agency  not  in 
the  Department  of  the  Interior,  may 
refer  the  matter  to  the  Mining  Super- 
visor for  remedial  action  pursuant  to  30 
CFR  211.72(a). 

(c>  If  an  appropriate  authorized  of- 
ficer discovers  that  an  operator  is  con- 
ducting on  lands  subject  to  this  subpart 
activities  which  are  not  in  compliance 
with  the  requirements  of  a  lease  or  li- 
cense, applicable  regulations  or  an  ap- 
proved plan  and  such  activities  threaten 
immediate  and  serious  damage  to  the 
environment,  resources,  or  the  healtii 
and  safety  of  the  public,  and  the  Mining 
Supervisor  is  not  avaUable  for  appro- 
priate remedial  action  pursuant  to  30 
CFR  211.72(c),  such  authorized  offlco' 
may  order  the  immediate  cessation  of 
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such  activities  and  shall  promptly  notify 
the  Mining  Supervisor.  Upon  such  noti- 
fication, the  Mining  Supervisor  shall  or- 
der immediate  remedial  action  pursuant 
to  30  CFR  211.72(c). 

fd)  Failure  of  the  operator  to  take 
action  in  accordance  with  an  order  for 
cessation  of  activities  Issued  pursuant  to 
paragraph  (c)  of  this  section,  or  with  a 
written  notice  of  noncompliance  issued 
by  the  Mining  Supervisor  in  accordance 
with  the  provisions  of  30  CPR  211.72 
shall  be  grounds  for  suspension  of  the 
operation  and  for  possible  cancellation 
of  the  lease,  permit,  or  license  to  accord- 
ance with  the  regulations  to  43  CFR 
3500  of  this  Chapter. 

§  3041.8     Variances. 

(a)  Variances  from  cOTnpliance  with 
the  perfOTmance  standards  set  forth  to 
this  subpart  may  be  allowed  as  part  of 
an  aMJroved  mtatog  plan  imder  either 
of  the  followtog  circumstances: 

(1)  Where  an  applicant  states  to  a 
proposed  plan  or  modificatiMi  thereof 
that  he  cannot  meet  a  performance 
standard  Q>ecified  to  subparagraphs 
3041.2-2(f)  (2),  (4),  (6),  (11),  (12)  or 
(13)  of  this  subpart,  he  may  request 
a  variance  from  such  performance 
standard  where  such  variance  would  be 
c<Hnp«itible  with  the  aj>proved  post  mto- 
ing  land  use,  and  shall  support  his  re- 
quest with  arH>r(vriate  information  dem- 
onstrattog  the  need  therefor.  The  Mm- 
Ing  Supervisor,  sifter  consultation  with 
the  appropriate  authorized  officer  and 
the  surface  owner,  if  other  than  the 
United  States,  may  approve  or  disap- 
prove such  variance,  and  shall  advise  the 
applicant  and  approve  or  disapiwove  the 
proposed  plan  or  modification  accord- 
togly; 

(2)  Where  an  applicant  proposes  a 
poet-mlntog  land  use  that  Is  substan- 
tially different  frcrni  the  land  use  imme- 
diately prior  to  any  explorati<m  and 
mining,  the  Mtoing  Supervisor,  with  the 
concurrence  of  the  appropriate  author- 
ized officer  and  after  consultation  with 
the  siulace  owner,  if  other  than  the 
United  States,  may  approve  a  mtotog 
plan  containing  variances  from  the  per- 
formance standards  of  30  CFR  211  and 
f  3041.2-2(f)  hereof,  provided  tJiat: 

(A)  After  consultation  with  the  ap- 
propriate land  use  planntog  agencies,  tf 
any,  the  proposed  development  Is 
deemed  to  constitute  an  equal  or  better 
economic  or  public  use  of  the  affected 
land,  as  ctMnpared  with  the  premintog 
use. 

(B)  The  granttog  of  such  variance  Is 
essential  to  achieving  the  proposed  post 
mtoing  land  use. 

(C)  The  appUcant  presents  specific 
plans  for  the  proposed  post  mtotog  land 
use  and  ai^ropriate  assiutmces  that 
such  use  will  be:  (1)  Compatible  with 
adjacent  land  \ises;  (11)  Su]H>orted  by 
commitments  and  assured  of  tovestment 
frcxn  public  agencies  where  appropriate; 
(111)  Practicable  with  respect  to  private 
financial  capability  for  completion  of 
the  proposed  developm«it;  (Iv)  Planned 
pursuant  to  a  schedule  made  part  of  the 


proix}sed  mtotog  plan  so  as  to  totegrate 
the  mining  operation  and  reclamation 
with  the  post  mining  land  use;  (v)  De- 
signed by  qualified  perswmel  to  con- 
formance with  professlonaJ  standards  to 
order  to  assure  the  stability,  dratoage, 
and  config\iratlon  necessary  for  the  to- 
tended  use  of  the  site. 

(D)  To  the  degree  possible  and  taking 
toto  account  the  subjective  nature  of 
the  assessment,  the  aw>licant  has  con- 
sidered the  Impact  of  the  proposed  land 
use  on  the  aesthetic  character  of  the 
area  by  consulttag  with  Inhabitants  of 
the  su"ea,  and  utlllztog  expertise  to  the 
landscape  and  geomorphologic  fields. 

(b)  Any  application  for  a  variance 
pursuant  to  paragraph  (a>  of  this  sec- 
tion shall  demonstrate  that  any  pro- 
posed disturbance  of  land  above  a  high- 
waU  will  facihtate  compliance  with  the 
envirormiental  protection  and  perform- 
ance standards  set  forth  to  this  subpart. 

(c)  Any  application  for  variance  pur- 
suant to  paragraph  (a)  of  this  section 
which  proposes  to  place  spoil  or  other 
material  on  the  downslope  below  the 
bench  used  to  mme  an  area  classed  as 
"steep  slope."  shall  demonstrate  to  the 
satisfaction  of  Mtotog  Supervisor  that 
the  permanent  or  temporary  sediment 
loads  to  the  receiving  dratoages  and 
reclamation  to  the  post-mtoing  land  use 
will  not  have  significant  adverse  effects 
upon  the  aesthetics  of  the  area. 

(d)  All  variances  granted  pursuant  to 
this  section  shall  be  reviewed  by  the  Mto- 
tog Supervisor  and  the  awropriate  au- 
thorized officer  not  more  than  three  years 
after  granttog  of  the  variance  and  to- 
corporatlon  to  the  mlntog  plan,  to  ensure 
that  the  development  Is  proceeding  to 
accordance  with  the  terms  of  the  ap- 
proved plan  and  the  terms  and  condi- 
tions of  any  lease,  permit,  or  license. 

(e)  An  operator  may  apply  for  a  vari- 
ance pursusmt  to  the  provisions  of  para- 
graph (a)  of  this  section  only  by  sub- 
mitttog  a  new  or  revised  mining  plan  to 
the  Mining  Supervisor  for  approval  pur- 
suant to  the  provisions  of  30  CFR  211. 
Mtoor  changes  of  operations  which  do 
not  tovolve  violations  of  the  performance 
standards  set  forth  to  this  subpsu-t.  and 
the  granttog  of  a  variance  pursuant  to 
the  description  to  §  3041.2-2(a)  (2)  of 
this  subpart,  will  not  be  deemed  to  be 
subject  to  or  require  compliance  with. 
the  provisions  of  this  section. 

(f)  If  the  Director  of  the  GS  deter - 
mtoes  that  a  decision  to  grant  a  variance 
would  constitute  a  major  Federal  action 
significantly  affecting  the  qirallty  of  the 
human  environment,  and  that  an'  en- 
vironmental Impact  statement  as  re- 
quired by  Section  102(2)  (C)  of  the  Na- 
tional Environmental  Policy  Act  has  not 
been  prepared  with  respect  thereto,  such 
a  statement  shall  be  pr^iared.  If  the 
Mlntog  Supervisor  grants  a  variance 
pursuant  to  this  Section,  he  shall  notify 
the  appropriate  land  managing  agency 
or  land  planntog  agency  for  the  pur- 
pose of  determining  whether  any 
changes  may,  as  a  result  of  such  vari- 
ance, be  required  to  any  land  use  plan. 


PART  3500 — LEASING  OF  MINERALS 
OTHIR  THAN  OIL  AND  GAS:  GENERAL 

2.  Section  3500.0-5  of  43  CPR  is 
amended  by  revising p^npapdis  <h)  and 
(ii  as  follows : 

§  3500.0-5     Defiiufiontk 

•  •  •  •  • 

t^h)  Public  Bodi«&.  Public  bodies  are 
Federal  and  State  ag^wles,  municipali- 
ties, and  TUTBl  eleetsic  cooperatives  and 
similar  types  of  organizations,  and  non- 
profit corporations  c«akroIled  by  ajiy  of 
foregoing  entities. 

u)  Government  atttlties.  Govern- 
mental entitles  are  Federal  and  State 
agencies.  mimicipaUMes  and  subdi\isions 
thereof,  tocluding  any  corporation  pri- 
marily acting  as  an  agency  or  instru- 
mentality of  a  State,  which  produces 
electrical  energy  for  ssAe  to  the  public. 

3.  43  CFR  3501.1-4  paragraphs  ib^  <  1 ' 
(i)  and  (ii>  are  revised  to  read  as  follows : 

§3501.1—4      .^rreapo  KMllati<Mi«. 

*  •  «  •  > 

tb)    •   •   • 

(1>  Coal,  (i)  No  person,  association,  or 
corporation,  or  any  subsidiary,  affiliate. 
or  persons  controlled  by  or  under  com- 
mon control  with  such  person,  associa- 
tion, or  corporatlm  ^lall  take,  hold,  own 
or  control  at  one  tltse  Federal  coal  leases 
or  permits  on  an  aggregate  of  more  than 
46,080  acres  to  any  one  State,  and  to  no 
case  on  an  aggregate  at  more  than  100- 
000  acres  to  the  United  States. 

( ii)  No  person,  assoeiatlon,  or  corpora- 
tion holdtog,  owning  or  controlling  Fed- 
eral coal  leases  or  permits  (by  Itself  or 
through  any  subsidiary,  affiliate,  or  per- 
son under  common  control  with  it>  on 
an  aggregate  of  more  tiuin  100,000  acres 
in  the  United  States  on  August  4,  1976. 
shall  be  required  to  relinquish  any  lease 
or  permit  which  it  h«ld  on  that  date, 
but  it  shall  not  be  permitted  to  tak<?. 
hold,  own  or  control  any  further  Federal 
coal  leases  or  permits  until  such  time  as 
its  hcridlng,  ownership,  or  control  of  Fed- 
eral leases  or  permita  has  been  reduced 
below  an  aggregate  of  one  hundred 
thousand  acres  within  the  United  States. 
•  •  •  •  • 

4.  43  CFR  3501 .1-5  is  revised  to  read  as 
follows: 

§  3501.1-5      Exception*. 

(a)  All  leaseable  minerals  except  coc2. 
No  lands  wlthto  the  boundaries  of  the 
following  areas  to  the  public  domato  shall 
be  leased  imder  the  provisions  of  this 
Part: 

( 1)  National  parks  and  monuments 

(2)  Indian  reservations. 

<3)  Incorporated  cttles.  towns,  and 
villages. 

<4)  Naval  petroleum  and  oil  shale  re- 
serves. 

(5)  Lands  acquired  under  the  act  of 
March  1,  1911  (3«  Stat.  961;  16  U.S.C. 
513-519)  known  as  the  Appalachian  rar- 
est Reserve  Act,  or  other  acqtilred  lands. 

(b)  Coal.  No  coal  leasing  shall  be  per- 
mitted on  the  public  domato  wlthto  the 
areas  set  forth  to  43  CFR  3535.4. 
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5.  43  CFR  3501.2-1  is  revised  to  read  aa 
follows: 

§3501.2      Acquired  lands. 

§  3501.2—1      Lands  and  deposit*  not  -ub- 
ject  to  leasing. 

(a)  AU  leaseable  minerals  except  coal. 
Tlie  following  acquired  lands  are  not 
subject  to  leasing : 

(1)  Lands  acquired  for  the  develop- 
ment of  their  mineral  deposits; 

(2)  Lands  acquired  by  foreclosure  or 
otherwise  for  resale; 

(3)  Lands  acquired  as  surplus  under 
the  Surplus  Property  Act  of  October  3, 
1944  (58  Stat.  765:  50  U.S.C.  1611.  et 
seq.>: 

(4)  Lands  In  Incorporated  cities. 
towns,  and  villages : 

<5)  Lands  in  national  parks  and 
monuments;  and 

(6)  Lands  which  are  tide  lands  or 
submerged  coastal  lands  within  the  Con- 
tinental Shelf  adjacent  or  littoral  to  any 
part  of  land  within  the  jurisdiction  of 
the  United  States. 

(b)  Coal.  No  coal  leasing  shall  be  per- 
mitted on  acquired  lands  within  the 
areas  set  forth  in  43  CFR  3525.4. 

6.  43  CFR  3502.9  is  amended  to  read  as 
follows: 

§  3502.9     Public  Bo<Iir«. 

§  3502.9-1     Coal. 

(a)  To  obtain  i  coal  lease  on  a  tract 
set  tislde  pursuant  to  30  U.S.C.  201>ai  a 
public  body  must  submit: 

(1)  Evidence  of  the  manner  in  which 
it  is  organized: 

(2)  Evidence  that  it  is  authorized  to 
hold  a  lease  or  permit; 

(3)  Evidence  that  the  action  proposed 
has  been  duly  authorized  by  its  govem- 
iagbody;  and 

(4)  A  definite  plan  to  produce  energy 
solely  for  its  own  use  or  for  sale  to  it^ 
members  or  customers  (except  for  short- 
term  sales  to  ottiers) . 

(b)  To  obtain  a  license  to  mine  coal 
pursuant  to  30  U.S.C.  208.  a  municipality 
must  submit: 

(1)  Evidence  of  the  manner  in  wliich 
it  is  organized; 

<2)  Evidence  that  it  is  authorized  to 
hold  a  license :  cmd 

f3>  Evidence  that  the  action  proposed 
has  been  duly  authorized  by  Its  govern- 
ing body. 

(c>  To  obtain  a  coal  lease  pursuant  to 
30  U.S.C.  352  on  a  tract  of  acquired  lands 
set  apart  for  military  or  naval  purposes, 
a  governmental  entity  must  submit : 

(1)  E^vidence  of  the  manner  in  which 
It  is  organized,  including  the  state  in 
which  it  is  located; 

(2)  Evidence  that  it  Is  authorized  to 
hold  a  lease; 

(3>  Evidence  that  the  action  proposed 
has  been  duly  authorized  by  its  govern- 
ing body;  and 

<4>  Evidence  that  it  is  producing  elec- 
tricity for  sale  to  the  public  in  the  state 
where  the  lands  to  be  leased  is  located. 

(d)  Where  the  material  required  in 
paragraphs  (a) .  (b)  and  (c)  of  this  sec- 
tion has  prevkMuly  been  filed,  a  reference 
by  serial  number  of  the  recofrd  In  ^diich 
it  has  been  filed,  together  with  a  state- 
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ment  as  to  any  amendments,  will  be 
accepte(L 

7.  43  CFR  Subpart  3503  is  amended  by 
adding  a  new  S  3503.3-3  to  read  a,=; 
follows : 

§  3503.3-3     Coal. 

(a)  A  coal  lease  shall  require  payment 
otf  a  royalty  of  not  less  than  12V2  per 
centum  of  the  value  of  the  coal  removed 
from  a  surface  mine. 

(b)  A  coal  lease  shall  require  payment 
of  a  royalty  of  not  less  than  8  per  centum 
of  the  value  of  the  coal  removed  from  an 
underground  mine,  except  that  the  au- 
thorized oJBcer  may  determine  a  lesser 
amount  if  conditions  warrant. 

(c)  The  value  of  coal  removed  from  a 
mine  is  defined  for  royalty  purposes  in 
30  CFR  211.63. 

8.  43  CFR  §  3503.3-1  (b>  is  amended  by 
revising  paragraph  (1>  to  read  as 
follows : 

§  3503.3—1      General  Maleiiu-iil  renlali^. 

•  •  *  *  « 

(b)  Leases — (1)  Coal.  Annual  rental 
per  acre  or  fraction  thereof  for  coal 
leases  shall  not  be  less  than  25  cents  for 
the  first  year,  not  less  than  50  cents  for 
the  second  through  fifth  years  and  not 

less  than  $ for  each  and  every 

year  thereafter  during  the  continuance 
of  the  lease. 

(i)  Leases  issued  before  August  4, 1976. 
The  rental  paid  for  any  year  shall  be 
credited  against  the  royalties  for  that 
year  imtil  the  lease  is  readjusted. 

(11)  Leases  issued  or  adjusted  after 
August  4,  1976.  Rental  payments  may 
not  be  credited  against  royalties. 

§§  3505.1-1,  3505.2-1  through  3503.2-4 
[Reserved] 

9.  43  CFR  Subpart  3505  is  amended  by 
revoking  and  reserving  §§3505.1-1. 
3505.2,  3505.2-1,  3505.2-2,  3505.2-3,  and 
3505.2-4. 

§§  3511.2-1   and  3511.2-2      [Amended] 

10.  43  CFR  Subpart  3511  is  amended 
by  revoking  and  reserving  paragraph  (b) 
(1)   of  §3511.2-1  (b)(1)   and  §3511.4-4. 


§  3. -52 1.2- 1 
tion. 


Applicution   or   Bureau   nio- 


PART  3520 — PREFERENCE  RIGHT  AND 
COMPETITIVE  LEASES 

Operator  questions^ order  of  sections : 

11.  Section  3520.0-3  is  revised  as 
follows : 

§  3520.0-3      Authorities. 

(a)  Public  domain  and  acquired  lands. 
The  Secretary  is  authorized  to  divide 
into  leasing  units  and  award  leases  of 
mineral  lands  and  mineral  deposits 
oiwned  by  the  United  States  as  set  forth 
in- 5  3500.1-1  subject  to  the  provisions  of 
the  Mineral  Leasing  Act,  as  amended 
and  supplemented,  and  the  Mineral 
Leasing  Act  for  Acquired  Lands  as  set 
forth  in  S  3500.0-3.  Coal  leasing  is  gov- 
emedby  the  application  procedures  in 
43  CFR  Subpart  3525.  Other  leaseable 
minerals  are  covered  by  the  procedures 
la  43  CFR  Subpart  3521. 

14.  Section  3521.2-1  is  revised  as 
follows: 


(a)  Application.  (1)  Forms,  (i)  Where 
filed  and  copies.  An  application  for  a 
lease  must  be  filed  in  duplicate  in  the 
proper  ofBce.  No  specific  form  is  re- 
quired. Competi-coal  lease  applications 
will  be  accepted  only  as  authorized  by  43 
CFR  Subpart  3525.  The  application 
should  include  the  information  set  forth 
in  (ii)  to  (V)  of  this  subparagraph. 

(ii)  The  applicant's  name  and  address. 

(iii)  State  of  citizenship  and  qualifi- 
cations. 

(iv>  A  complete  and  accurate  descrip- 
tion of  the  lands  for  which  the  lease  is 
desired.  See  §  3501.1-3. 

(v)  Evidence  that  the  land  is  valuable 
for  the  mineral  for  which  application  is 
made,  with  a  statement  as  to  the  char- 
acter, extent  and  mode  of  (xjcurrence  of 
the  deposit. 

'2)  Additional  Statements  Required. 
The  contemplated  investment  for  the 
development  and  purchase  of  equipment 
of  a  producing  mine  of  a  stated  average 
daily  output.  Phosphate.  To  the  extent 
such  information  is  known  to  the  appli- 
cant, a  description  of  the  phosphate  and 
associated  or  related  mineral  deposits  in 
the  land  based  upon  such  actual  exami- 
nation as  can  be  efifected  without  an  in- 
jury to  the  land  or  deposits  (such  ex- 
amination shall  not  be  deemed  a  tres- 
pass), giving  nature  and  extent  of  the 
deposits;  an  outline  in  general  terms  of 
the  proposed  method  of  mining  and 
processing  the  same;  the  proposed  in- 
vestment in  mining  operations  thereon, 
and  processing  facilities  therefor. 

(3)  Evidence  showing  in  sufficient  de- 
taU  that: 

(i)  The  amount  of  phosphate  lands. 
Federal  and  non-Federal,  held  by  him, 
together  with  the  lands  described  in  the 
application  ai-e  necessary  for  his  pro- 
posed development  plan. 

(ii)  He  intends  to  explore,  mine  and 
develop  the  property  in  good  faith. 

(iii)  His  proposed  operations  of  the 
property  will  be  in  accordance  with  good 
conservation  practice  and  this  addi- 
tional development  is  needed  in  order  to 
supply  an  existing  demand  which  cannot 
otherwise  be  reasonably  met. 

12.  Section  3521.2-2  is  revised  as 
follows : 

§  3521.2-2      Qualification!!. 

(a)  Compliance  with  Subpart  3502  is 
required. 

(b)  Bureau  motion.  (1)  Bureau  of 
Land  Management  responsibility. 

(2)  Geological  Survey  responsibility. 

(c)  Leasing  Units.  (1)  Phosphate.  If 
the  authorized  officer  shall  determine, 
after  consultation  with  the  Mining 
Supervisor  of  the  Geological  Survey  that 
specific  lands  or  deposits,  not  imder  an 
outstanding  permit  or  application  for 
preference  right  lease,  which  constitute 
an  acceptable  leasing  unit  are  subject  to 
phosphate  lease,  they  will  be  offered  for 
such  lease  on  the  terms  and  conditions 
to  be  specified  in  the  notice  of  lease  offer 
to  the  qualified  person  who  offers  the 
highest  bonus  by  competitive  bidding 
equal  to  the  fair  market  value  of  the 
mineral  deposit  either  at  public  auction 
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n.v; 


or  by  sealed  bids  as  provided  m  \'u  iio- 
tice  of  lease  offer. 

(2)  Solid  (hardrock)  jninerals.  Any 
qualified  person  may  file  an  application 
for  the  competitive  offering  of  such 
deposits.  Leasing  units  may  not  exceed, 
hi  reasonably  compact  form,  2,560  acres 
of  land  described  ui  the  manner  re- 
quired by  this  section.  The  authorized 
officer  may  prescribe  a  lesser  area  for 
any  mineral  deposit  if  the  Geological 
Survey  reports  that  such  lesser  area  is 
adequate  for  a  logical  leasing  unit. 

(i)  Exception,  (a)  Phosphate.  In  a  no- 
tice for  a  phosphate  lease,  the  detailed 
statement  will  set  forth  that  the  terms 
of  minimum  production  will  not  be  re- 
duced or  waived  at  the  lessee's  request 
as  provided  in  §  3503.3-2(b)  (3).  «d), 
(e) ,  or  upon  a  satisfactory  showing  that 
market  conditions  are  such  that  the 
lessee  carmot  operate  except  at  a  loss. 

(b)  Asphalt.  All  leases  will  be  Issued 
through  competitive  bidding  only  in  the 
same  manner  as  that  provided  for  in 
Subpart  3120. 

(c)  Publication.  Notice  of  offer  of 
lands  or  deposits  for  lease  by  competi- 
tive bidding  will  be  by  publication  once 
a  week,  or  for  such  otlier  period  as  may 
be  deemed  available,  in  a  newspaper  of 
general  circulation  in  the  county  in 
which  lands  are  situated. 

13.  The  following  sections  are  re- 
pealed and  reserved:  43  CFR  §  3520.0-4, 
43  CFR  §  3520.1-2,  43  CFR  §  3520.1-3,  43 
CFR  5  3521.1-4.  43  CFR  §  3521.1-5. 

14.  Title  43  CFR  f  3520.2-1  Is  amended 
to  read  as  follows : 

§  3520.2-1      Duration  of  Leas«'N. 

Leases  shall  be  Issued  for  indetermi- 
nate periods  subject  to  readjustment  or 
renewal  at  the  end  of  the  first  20-year 
period  upon  such  terms  and  conditions 
as  may  be  incorporated  in  each  lease  or 
prescribed  In  general  regulations  Issued 
by  the  Secretary  of  the  Interior,  includ- 
ing covenants  relative  to  mining  meth- 
ods, waste,  period  of  preliminary  devel- 
opment and  minimum  production  (a) 
Exceptions.  (1)  Asphalt.  Asphalt  leases 
are  Issued  for  10  years  and  so  long  there- 
after as  the  lessee  complies  with  the 
terms  and  conditions  of  the  lease. 

(2)  Solid  (hardrock)  minerals.  The 
lease  will  be  Issued  for  a  period  not  ex- 
ceeding 20  years  the  term  to  be  deter- 
mined upon  the  advice  of  the  agency 
having  jurisdiction  over  the  surface  and 
the  UJS.  Geological  Survey. 

(3)  Coal  leases  issued  or  readjusted 
after  August  4.  1976.  The  term  of  the 
lease  ^hall  be  twenty  years,  and  or  long 
thereafter  as  the  lessee  is  producing  coal 
annually  in  commercial  quantitle.*; 

§  3524.1-1       [Reserved] 

15.  43  CFR  Subpart  3524  is  amended 
by  revoking  and  reserving  §  3524.1-1. 

16.  43  CFR  3524,2-1  Is  amended  to 
read  as  follows: 

fi  3.524.2-1     Coal. 

(a)  Application.  A  lessee  may  obtain 
modification  of  his  lease  to  include  coal 
lands  or  coal  depoeits  contiguous  to 
those  embraced  In  his  lease  if  the  au- 
thorized officer  determines  that  it  would 


ijt  ii.  i.if  interest  of  the  United  States  to 
do  so.  In  no  event  shall  the  total  area 
added  by  such  modifications  to  an  exist- 
ing coal  lease  exceed  one  hundred  sixty 
acres  or  the  same  number  of  acres  as 
that  in  the  original  lease,  whichever  Is 
less.  The  lessee  shall  file  his  application 
for  modification  in  duplicate  in  the 
proper  land  office,  describing  the  addi- 
tional lands  desired,  and  the  needs  and 
reasons  for  and  the  advantage  to  the 
le.ssee  of  such  modification. 

<b)  Availability — <1)  Noncompetitive. 
Upon  determination  by  the  authorized 
officer  that  the  modification  is  justified 
and  that  the  interest  of  the  United 
States  is  protected,  the  lease  will  be 
modified  without  competitive  bidding  to 
include  such  part  of  the  land  or  depo.s- 
Its  as  he  shall  prescribe. 

1 2)  Competitive.  If  it  is  determined 
that  the  additional  lands  or  deposits  can 
be  developed  as  part  of  an  Independent 
operation  or  that  there  is  a  competitive 
iiiterest  in  them,  they  will  be  offered  as 
provided  in  Subpart  3520. 

(c)  Terms  and  conditions.  The  au- 
thorized officer  shall  require  changes  in 
the  terms  and  conditions  of  the  original 
lease  to  make  them  consistent  with  the 
modified  lease.  Before  a  lease  is  modi- 
fied under  paragraph  la)  or  (b)  of  this 
section,  the  lessee  shall  file  his  written 
acceptance  of  the  conditions  imposed  in 
the  modified  lease  and  the  written  con- 
sent of  the  surety  under  the  bond  cov- 
ering the  original  lease  to  the  modifica- 
tion of  the  lease  and  to  extension  of  the 
bond  to  cover  the  additional  land. 

17.  A  new  Subpart,  3525,  is  added  to 
TiOe  43  CFR  as  follows: 

Subpart  3525 — Ener»  Minerals  Activity 
Recommartdation  Systam  (EMARS) 

Sec. 

3526.1  Authority. 

3626.2  Objectives  and  policy. 

3526.3  Competitive  leases:  procedures 

3625.4  Qualified  applicants. 

3626.5  Lands  subject  to  leasing. 

3625.6  SpecltJ  leasing  opportuxatles 

3525.7  Deferred  bonus  payment  policy. 

3525.8  Request   for   Information   on    areas 

of  Interest. 

3526.9  Applications:  short-term  sales 

3525.10  Preliminary  data. 

3526.11  Land-use  plans. 

3525.12  Land-use  plans:  availability. 

3525.13  Consent  to  leasing:  Federal  surfac'- 

managing  agency. 

3525.14  Consultation  with  Governors 
3525.16     Notice  of  lease  sale. 

3526.16  Consultation    wltti    Attorney    Gen- 

eral. 

3526.17  Award  of  leases. 
3526  18     CompUance  with  Notice  of  Compete 

Itlve  Lease  Offer. 
3525.19     Procedures  and  public  participation. 

Subpart  3525— Energy  MiiMrals  Activtty 
Recommendation  System  (EMARS) 

^  3525.1      Authority. 

I  a)  Acts.  (1)  "nie  Act  of  February  25, 
1920,  41  Stat.  437,  as  amended  by  the  Act 
of  Jime  3.  1948.  62  Stat.  248,  the  Act  of 
September  9.  1959.  73  Stat.  490.  the  Act 
of  August  31.  1964.  78  Stat.  710,  and  the 
Act  of  August  4.  1976,  90  Stat.  1083.  30 
U.S.C.  201 'a). 

1 2)  The  Act  of  August  7.  1947,  «1  Stat. 
913,  and  the  Act  of  August  4.  1976,  90 
Stat  1090.  30  U.S.C.  352. 


(b)  Actions  Authorized.  The  Secretary 
may  Issue  coal  leases  through  competi- 
tive bidding. 

§  3525.2      Objectives  and  policy. 

(a)  The  objectives  of  the  Department'E 
coal  leasing  process  called  Encgaiy  Min- 
erals Actl\'ity  Recommendi4J0B^6y&tem 
(EMARS).  Include:  the  orderly  and 
timely  development  of  federally-owned 
coal;  appropriate  uses  of  the  resources; 
effective  environmental  protection;  and 
a  fair  market  return  to  the  public  for  tiie 
resources  sold.  The  program  consists  of 
three  principal  elements:  nominations: 
multiple  resource  land-use  planning; 
and  environmental  analysis.  Nominatior..- 
provide  the  first  indication  of  tract.<: 
which  should  or  should  not  be  leased 
Tlie  nominations  received  are  then  com- 
pared with  resource  values  tiirouph  thc- 
isureaus  land-use  planning  process  in- 
cluding Management  Framework  Plan.* 
From  these  phases,  proposed  tract  rec- 
ommendations will  be  made  and  envi- 
ronmental analyses  will  be  undertaken 
on  the  proposed  coal  lease  tract.«!.  The 
integration  of  these  three  elements,  l.e 
nominations,  multiple  resource  land-ute 
planning,  and  environmental  analysis — 
each  of  which  will  be  undertaken  with 
State  and  pubUc  participation — will 
produce  sp>eciflc  coal  lease  recommendn- 
tions  for  Secretarial  decision. 

lb'  Iv  is  the  policy  of  the  Departnn  ut 
to  encourage  the  development  of  F^ed- 
erally-owned  coal,  where  such  develop- 
ment is  autliorized,  through  a  program 
vhat  will  provide  for  the  protection,  or- 
derly development  tmd  conservation  of 
Federal  mineral  and  nonmineral  ro- 
sourcos  in  a  manner  that  will  avoid 
minimize  or  correct  adverse  impacts  on 
society  and  Uie  «ivironment  resulting 
irom  coal  develojMnent,  without  undue 
duplication  or  administrative  delay  by 
Federal  officers.  It  is  also  the  policy  oi 
the  Department  to  issue  leases  for  coiil 
only  where  reclamation  of  the  affected 
lands  to  the  standsuxis  set  forth  in  43 
CFR  Part  3040  is  attainable  and  assured 
and  a  reclamation  program  will  be  un- 
dertaken as  contemporaneously  b.s  j>ra<  - 
ticable  with  operations. 

C  .^52.'>.3      <>>nipetilive       lonM"*:        Pr«w. - 
Hiire^. 

lai  Establishment  of  leasing  trtn^if 
General  coal  land  or  deposite  shall  be 
divided  into  suitable  leasing  tracts  and 
leased  ■competitively.  The  Energy  Min- 
erals Activity  Recommendation  System 
(EMARS)  shall  be  used  to  Identify 
tracts  suitable  for  leasing  through  nomi- 
nations and  multiple-use  land  manage- 
ment planning.  All  competitive  lea.se 
sales,  except  those  that  qualify  under 
the  short-term  leasing  criteria,  will  be 
on  Bureau  motion. 

(b)  Selection  of  proposed  tracts,  -l- 
Bureau  Motion.  Pr(H>osed  tracts  will  be 
seleoted  by  the  Btireau  of  Land  Man- 
agemoit  and  United  States  Geological 
Survey  field  offices,  with  participation 
from  affected  State  gOTemments,  and 
other  snrt&ce  management  agencies.  If 
other  tiian  the  Bureau  of  Land  Man- 
agonent,  based  upon  rdevant  Informa- 
tion including  Information  from  the  ai>- 
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propriate  land-use  plan,  from  nomlna- 
tlans  and  from  competitive  coal  lease 
applications  on  fUe. 

(2)  Selection  of  Proposed  Tracts: 
Short-term  Sale.  Prc^josed  tracts  for 
short-term  sales  will  be  selected  using 
the  same  criteria  as  Bureau  motion 
tracts.  Prior  to  selecting  a  pr(HX)sed 
short-term  tract  the  Bureau  must  deter- 
mine that  the  application  meets  the 
short-term  leasing  criteria. 

<3)  No  lands  may  be  included  In  a 
proposed  tract  unless:  (i)  the  land  is 
included  In  a  completed  land-use  plan 
and  leasing  is  compatible  with  the  plan: 
<iD  the  lands  have  been  included  in  a 
known  recoverable  coal  i-esource  area 
>  KRCRA) ; 

<iil)  the  lands  have  been  included  in 
a  nomination  or  have  been  identified  by 
ELM  as  potential  leasing  tracts  or  in- 
clnded  in  a  short-term  lease  application.' 

(4)  Tract  Selection  Factors.  The  selec- 
tion of  proposed  lease  tracts  will  include 
consideration  of  such  factors  as:  depth, 
quality,  thickness  and  extent  of  the  coal 
resource;  water  resource  availability: 
r^ationship  to  existing  communities: 
potential  impacts  on  economic  structure 
teg.,  employment,  available  services, 
etc.);  service  and  access  corridors: 
aesthetic  qualities  such  as  scenic,  cultur- 
al, Wildlife,  and  vegetative  values;  re- 
habilitation potential  and  Coal  Resources 
Regulations  Guideline  No.  1  i41  FR 
43722). 

<c)  Compliance  with  NFPA.  The  Na- 
tional Environmental  Policy  Act  will  be 
complied  with  as  follows:  If  several  pro- 
posed leasing  units  have  significant 
related  characteristics  and  would  sustain 
similar  or  related  environmental  impacts. 
as  determined  by  the  Secretary,  they  may 
be  covered  by  a  single  regional  environ- 
mental Impact  statement.  Where  leasing 
actions  are  adequately  covered  in  a  re- 
gional impact  statement,  no  additional 
impact  statement  need  be  prepared.  A 
public  hearing  will  be  held  after  publica- 
tion of  a  draft  regional  envii-onmental 
assessment  or  an  impact  statement,  as 
appropriate,  will  be  prepared  for  pro- 
posed leasing  actions  not  Included  in  a 
regional  impact  statement.  The  Depart- 
ment will  provide  public  notice  and  an 
opportunity  for  a  public  meeting  on  an 
enviroiunental  assessment  for  a  coal 
leasing  proposal  that  indicates  that  an 
environmental  impact  statement  is  not 
required. 

(d)  Technical  examinations.  A  techni- 
cal examlnaticMi  in  accordance  with  the 
procedures  in  43  CFR  3041.2  and  3041.2-1 
will  be  completed  on  each  unit  after  com- 
pletion of  the  final  environmental  impact 
statement  or  enviroimiental  analysis  to 
identify  specific  reclamation  require- 
ments and  tracts  requiring  special  en- 
virormiental  consideration  and  to  pre- 
pare bonding  requirements  and  stipula- 
tions to  minimize  impacts  upon-the  en- 
vironment and  other  resources,  lands 
uses,  or  programs.  Reclamation  require- 
mentB  will  be  Imposed  In  accordance  with 
43  CFR  3041.  The  technical  examination, 
wiU  include  an  evaluation  oi  the  pro- 
posed leasing  xmlt  to  bcUance  the  value 
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of  the  coal  against  the  cost  of  mining,  the 
cost  of  mitigation  of  environmental 
dasnage,  and  the  significance  of  un- 
mttlgaUe  damages.  The  Bureau  will  ob- 
t^  from  the  Geological  Survey  an  eval-  , 
nation  and  comparison  of  the  effects  of 
recovering  coal  by  deep  mining,  by  sur- 
face mining,  and  by  other  methods  to 
determine  which  method  or  methods 
achieves  the  maximmn  economic  recov- 
ery of  the  proposed  tract. 

<c)  Recommendation  of  tentative  coal 
lease  tracts.  (1)  After  the  BLM  has  com- 
pleted the  actions  required  by  para- 
graphs (a»-(e)  of  this  section,  after 
State  government  and  surface  manage- 
ment agency  consultation,  and  after 
holding  a  public  hearing,  on  the  record, 
in  the  area  which  may  be  affected  by 
the  proposed  coal  lease  sale,  the  State 
Director  will  recommend  suitable  tenta- 
tive coal  lease  tracts  to  the  Director.  The 
Director  will  consolidate  approved  field 
recommendations  into  a  proposed  Coal 
Lease  Sale  Schedule  for  review  and  ap- 
proval by  the  Secretary-. 

<2)  The  Director's  recommendation, 
and  the  Secretai-j''s  final  approval,  shall 
include  a  written  synopsis  of  earlier 
analyses  which  evaluates  and  compares: 

<i)  The  effects  of  ^-ecovering  coal  by 
deep  mining,  by  surface  mining  and  by 
any  other  method  to  determine  which 
method  or  methods  or  sequence  of  meth- 
ods achieves  the  maximum  economic  re- 
covers'  of  the  coal  within  the  proposed 
leasing  tract,  and 

<  ii)  The  effects  which  mining  the  pro- 
posed lease  miglit  have  on  an  impacted 
community  or  area,  including  impacts 
on  the  environment,  on  agriculture  and 
other  activities,  and  on  public  services. 

§  3525.4      Qualified  appliranti^. 

Leases  may  be  Lssued  to  qualified  ap- 
plicants listed  in  Subpart  3502  of  this 
chapter  unless : 

(a)  The  qualified  applicant,  or  any 
subsidiary,  affiliate,  or  person  controlled 
by  or  under  the  common  control  of  the 
qualified  applicant  holds  a  lease  or  leases 
to  coal  deposits  issued  by  the  United 
States  and  has  held  the  lease  for  10 
years  and  is  not  producing  coal  in  com- 
mercial quantities. 

Exceptions.  A  lessee  is  not  disqualified 
from  holding  a  lease  if  either  production 
is  interrupted  by  strikes,  the  elements,  or 
casualties  not  attributable  to  the  lessee, 
or  the  Secretary  has  suspended  the  re- 
quirement of  continued  operation  upon 
payment  of  advance  royalties. 

(1>  The  10-year  period  refen-ed  to  In 
pai'agraph  (a)  of  this  section  shall  begin 
on  August  4,  1976,  or  the  date  the  lease 
is  issued,  whichever  is  later, 

( 2 )  For  the  purpose  of  this  paragraph, 
production  of  coal  in  commercial  quianti- 
ties  means  production  adequate  to  meet 
the  requirement  for  continuous  opera- 
tion as  defined  in  §  3500.0-5  (g)  of  this 
chapter. 

(b)  The  qualified  applicant  holds  or 
controls  more  than  46,080  acres  of  Fed- 
eral coal  leases  in  any  one  state  or  100,000 
acres  of  Federal  coal  leases  in  the  entire 
United  States. 


§  .3525.5      Land»  subjrcl  to  leasing. 

I  a  t  The  Secretary  may  issue  coal  leases 
on  all  lands  owned  by  the  United  States 
except  lands  in  the: 

(1)   National  Park  System; 

(2>   National  Wildlife  Refuge  System; 

(3)  National  Wilderness  Preservation 
System; 

(4)  National  System  of  Trails; 

(5)  Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  imder 
section  5^a>  of  the  Wild  and  Scenic 
Rivers  Act; 

(6)  Incorporated  cities,  towns  and  vil- 
lages; and 

( 7 )  Tide  lands,  submerged  coastal  lands 
within  the  Continental  SheK  adjacent  or 
littoral  to  any  part  of  land  within  the 
jurisdiction  of  the  United  States. 

'8>  Lands  acquired  by  the  United 
States  for  the  development  of  mineral 
deposits,  for  foreclosure  or  otherwise  for 
resale,  or  reported  as  surplus  property 
pursuant  to  the  provisions  of  the  Surplus 
Property  Act  of  1944. 

(b)  (1>  The  Secretary  may  issue  coal 
leases  with  the  consent  of  the  Secretary 
of  Defense  on  acquired  lands  set  apart 
for  military  or  naval  purposes  only  if 
the  leases  are  issued  to  a  governmental 
entity,  including  any  corporation  pri- 
marily acting  as  an  agency  or  instru- 
mentality of  a  State,  which 

(i)  Produces  electrical  energy  for  sale 
to  the  public;  and 

(ii^  Is  located  in  the  State  in  which 
the  leased  lands  are  located. 

(2)  A  government  entity  is  located  in 
a  State  if  Its  production  facilities  are  in 
that  State,  and  the  coal  produced  from 
the  lease  will  be  used  in  the  State. 

•  c)  The  regulations  in  Subpart  3525  of 
Title  43  CFR  do  not  apply  to  the  leasing 
and  development  of  coal  deposits  owned 
by  Indians  and  subject  to  the  trust  pro- 
tection of  the  United  States.  Regulations 
governing  those  deposits  are  found  in 
25  CFR  Chapter  I. 

§  3.52.5.6      Special  iea>iii<;  opporlunilie«. 

(a.)  The  Secretarj'  shall,  under  the  pro- 
cedures established  under  this  subpart. 
reser\'e  and  offer  a  reasonable  nimiber 
of  coal  lease  tracts  within  competitive 
lease  sales  each  year  as  specisd  leasing 
opportunities.  Except  for  the  limitation 
on  bidding  contained  in  paragraph  (b) 
of  this  section,  all  of  the  requirements  of 
this  subpart  apply  to  special  leasing  op- 
portunities including  the  requirement 
that  the  coal  be  lea.sed  at  its  fair-market 
value. 

(b'  Only  public  bodies,  including  Fed- 
eral agencies,  rural  electric  cooperatives, 
or  non-profit  corporations  controlled  by 
any  of  these  entities  which  have  a  defi- 
nite plan  to  produce  energy  for  their  own 
use  or  for  sale  of  their  members  or  cus- 
tomers will  be  eligible  to  bid  for  leases 
designated  as  special  leasing  opportuni- 
ties. Evidence  of  qualification  to  bid  for 
leases  designated  as  special  leasing  op- 
portunities must  be  filed  with  the  De- 
partment at  least  60  days  prior  to  a  sale. 

(c)  The  Secretary  may  designate  cer- 
tain coal  lease  tracts  as  special  leasing 
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on>ortunitles  only  If  a  public  body  has 
requested,  in  fhe  nomination  or  else- 
where, that  the  pirocedures  of  tills  sec- 
tion a];^;)Iy. 

<d)  Leases  Issued  under  this  Section 
may  be  assigned  only  to  another  public 
bo<^. 

§  3525.7      Deferred  Bonus  Faynnni   Pol- 
icy. 

AH  competitive  coal  lease  sales  shall  be 
held  on  a  deferred  bonus  payment  basis. 
In  a  deferred  b<Mius  payment  the  lessee 
shaU  pay  the  bonus  payment  in  five  (5) 
equal  installments:  Tlie  first  installment 
shall  be  made  as  required  by  S  3525.  Hie 
balance  shall  be  paid  in  equal  annual  in- 
stallments due  and  payable  on  the  first 
four  anniversary  dates  of  the  lease.  If 
a  lease  is  relinquished  or  otherwise  ter- 
minated, the  unpaid  remainder  of  the  bid 
shall  be  Immediately  payable  to  the 
United  States. 

§  3525.8      Request    for    iuf<»rtiiation     on 
are«s  of  interejit. 

(a)  Purpose.  This  section  establishes  a 
procedure  by  which  industry,  the  general 
public,  and  State  and  local  governments 
can  inform  the  Department  of  the  Inte- 
rior of  their  views  on  coal  leasing  in  par- 
ticular areas.  The  Department  will  incor- 
pcM^te  the  Information  it  receives  into  its 
internal  planning  processes  for  Federal 
coal  leasing  tract  selections.  Except  for 
8h(Hi;-term  leasing  applications,  nomina- 
tions are  the  primary  source  of  informa- 
tion on  the  need  for  additional  coal  leas- 
ing. 

(b)  Description  of  process.  The  Direc- 
tor wUl  request  information  on  an  aimual 
basis,  or  as  necessary.  Any  person  may 
file  with  the  Bureau,  a  statement  with 
supporting  Information,  asking  the  Di- 
rector to  make  a  request  for  nominations. 
The  Bureau  is  not  required  to  act  on  the 
statement.  The  Request  for  Information 
on  Areas  of  Interest  will  consist  of  two 
types. 

(1)  Industry  nominations.  Nomina- 
tions from  industry  of  tracts  of  land  that 
the  Department  should  or  should  not 
make  available  for  coal  lesising  includ- 
ing, as  appropriate,  statements  describ- 
ing why  the  tracts  should  or  should  not 
be  leased. 

(2)  Areas  of  public  concern.  Concur- 
rently with  Industry  Nominations,  State 
and  local  governments  and  the  general 
public  are  requested  to  submit  Areas  of 
Public  Concern  covering  tracts  of  land 
that  the  Department  should  or  should 
not  make  available  for  coal  leasing  in- 
cluding, as  appropriate,  statements  de- 
scribing why  the  tracts  should  or  .should 
not  be  leased. 

(c)  Use  of  nominations.  Information 
obtained  through  the  nominations  proc- 
ess will  be  anal37zed  and  compared  with 
multiple  resource  opportunities  identi- 
fied In  the  land-use  planning  process. 
Proposed  coal  lease  tracts  will  then  be 
developed  on  the  basis  of  nominations 
and  multiple  resource  information. 

(d)  Description  of  nominations.  All 
nominations  or  statements  of  informa- 
tion for  or  opposed  to  leasing  shall: 
<1)(1)  Describe  the  lands  by  legal  sub- 


divlsiCMis.  .section,  township,  and  range. 
or  in  the  case  of  land  covered  only  by 
protracted' surveys,  by  section,  township, 
and  range  according  to  an  approved  pro- 
traction diagram;  or 

<ii)  Use  the  Bureau  of  Land  Manage- 
ment's Surface/Minerals  Management 
Quads  (minerals  ownership  maps)  to  in- 
dicate nominated  areas.  A  readily  dis- 
cernible line  on  these  maps  conforming 
to  legal  subdivision  and  section  lines  will 
be  accepted  as  the  description  required 
in  paragraph  (d)(1)  (1)  of  this  section. 
The  maps  are  available  for  sale  at  BLM 
State  and  most  District  Offices. 

(2)  Describe  reasonably  compact  areas, 
which  will  be  assumed  to  include  all  Fed- 
eral coal  within  the  boundaries  described, 
and  may  not  exceed  25,000  acres. 

<e)  Multiple  nominations.  If  a  person 
submits  two  or  more  nominations  for 
le£Lsmg  or  two  or  more  nominations 
agaiTLst  leasing,  choices  shall  be  ranked 
in  order  of  importance  and  shall  be  num- 
bered consecutively.  Nominations  should 
be  ranked  on  a  nationwide  basis. 

(f)  Inspection  and  copying.  Tlie  pro- 
cedures in  43  CFR  Part  2  govern  the 
public  Inspection  and  copying  of  infor- 
mation submitted  mider  this  section. 

(g)  Notice  of  requests  for  nominations 
on  areas  of  interest.  (1)  Notice  of  each 
Request  for  Information  on  Areas  of  In- 
terest will  be  published  in  the  Federal 
Register  and  in  a  newspaper^s)  of  gen- 
eral circulation  in  the  State  affected  and 
will  specify  the  area  or  areas  covered  by 
the  call,  the  size  and  raking  of  nomina- 
tions, the  period  of  time  within  which 
to  submit  nominations,  and  the  addresses 
to  which  the  nominations  are  to  be 
submitted. 

(2)  Lands  Eligible  for  Nominations. 
Nominations  will  be  accepted  only  for 
those  lands  that  are  eligible  for  coal  leas- 
ing. Lands  not  subject  to  letising  include 
li)  lands  listed  in  §3525.5;  (U)  lands 
withdrawn  f  rwn  coal  leasing  or  otherwise 
not  subject  to  the  provisions  of  the  Min- 
eral Leasing  Act;  <iii>  land  subject  to  a 
coal  lease,  permit  or  preference  right 
lease  application;  and  (iv)  areas  desig- 
nated by  BLM  as  primitive  areas. 

th)  Areas  nominated  in  national  for- 
est system.  The  authorized  oflQcer  will  no- 
tify the  Secretary  of  Agriculture  of  all 
lands  nominated  for  leasing  that  are  in 
the  Natlcmal  Forest  System. 

(1)  Meeting  on  Nominations.  Prior 
the  selection  of  proposed  tracts,  the 
reau  will  hold  a  public  meeting  on  n<Hnl- 
nations  if  the  public  has  not  had  an  op- 
portunity to  comment  <m  the  nomina- 
tions in  the  land-use  planning  proces.s. 

§  3525.9      Applications:  Short-term  iiale»>. 

Applications  for  coal  leases  will  be  ac- 
cepted only  if  the  applicant  shows  that 
(a)  the  coal  Is  needed  to  maintain  an  ex- 
isting mining  operation,  or  <1>)  the  coal 
is  needed  as  a  reserve  for  production  in 
the  near  futiure. 

§  3525.10     Freliminar>  data. 

<a)  Any  applicaticm  for  coal  lease  filed 
pursuant  to  the  r^rulations  in  this  Chap- 
ter shall  contain  preliminary  data  to  as- 
sist the  authorized  oflQcer  in  making  a 


teclinical  evaluation  and  environmental 
anal>sis  as  described  in  i  3041.2. 

<b)  Such  preliminary  data  shall  ui- 
clude:  (1)  Such  map,  or  maps,  as  may 
be  avsulable  from  State  or  PMeral 
sources,  on  which  shall  be  shown  tlie 
topography  of  the  land  applied  for,  and 
on  which  the  applicant  shall  show  physi- 
cal features  and  natural  drainage  pat- 
terns and  existing  roads,  vehicular  trails, 
and  utility  systems;  the  location  of  any 
proposed  exploration  operations,  includ- 
ing seismic  lines,  drill  holes,  to  the  extent 
knoxvii,  the  location  of  any  proposed  mm- 
ing  operations  and  facilities,  trenches, 
access  roads  or  trails,  and  support  facil- 
ities incidental  thereto,  including  the 
approximate  location  and  aerial  extent 
of  the  areas  to  be  used  for  pits,  over- 
burden, and  tailings;  sind  the  location  oi 
water  sources  or  other  resources  which 
may  be  used  in  the  proposed  operation.* 
or  facilities  incidental  thereto. 

•  21   A  narrative  statement,  inchidniw 
'  1 '  The  anticipated  scope,  method,  and 
.schedule  of  exploration  operations,  in- 
cluding tlie  types  of  exploration  equir- 
ment  to  be  used. 

'  il)  The  method  of  mining  anticipated, 
including  the  best  available  estimate  of 
the  mining  sequence  and  production  rate 
\o  be  followed. 

'iil^  The  relationship,  if  any,  between 
the  mining  operations  anticipated  on  the 
land»'  applied  for  and  existing  or  planned 
mining  operations,  or  facilities  incidental 
tiiereto,  on  adjacent  Federal  or  non- 
Federal  lands 

'iv>  A  brief  description,  ihcloding 
.suitable  maps  or  aerial  photographs  as 
appr(^riate.  of  the  existing  land  use 
within  and  adjacent  to  the  lands  applied 
for:  and  of  known  geologic,  visual,  cul- 
tui-al,  or  archaeological  features;  and  the 
known  habitat  of  fish  and  wildlife,  par- 
ticularly threatened  and  endangered 
species,  that  may  be  affected  by  the  pro- 
posed or  reasonably  anticipated  explora- 
tion or  mining  operations. 

<  v>  A  brief  description  of  the  proposed 
mea.sures  to  be  taken  to  maximize 
control,  or  prevent  fire,  soil  erosion,  pol- 
liition  of  surface  and  ground  water,  dam- 
age to  fish  and  wildlife  or  other  natural 
j-esources.  air  and  noise  pollution,  and 
azards  to  public  health  and  safety:  to 
edaim  the  surface;  and  to  otherwise 
meet  applicable  laws  and  regulations, 
which  the  applicant  wishes  to  have  cor,- 
.«)dered  by  the  authorized  officer. 

'  c  '  The  applicant  shall  not  enter  upon 
the  land  for  any  operational  purpose,  ex- 
cept for  casual  use,  without  prior  au- 
thorization. Casual  use,  as  used  in  thi." 
section,  means  activities  which  do  not 
cause  significant  surface  disturbance  or 
damage  to  lands,  resources,  and  improve- 
ments, such  as  activities  which  do  not 
include  <  1 )  the  use  of  heavy  equipment 
or  explosives,  or  (2)  vehicular  movement 
off  established  roads  and  trails  which 
causes  such  disturbance. 

td>  The  authorized  officer,  after  re- 
viewing the  preliminary  data  contained 
in  an  application,  and  at  any  time  during 
a  technical  examination  and  environ- 
mental analysis,  may  request  addttional 
information  from  the  appllcsmt 
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§  3323. 1 1      Land-usr  plai i<. 

<ai  Preparation  of  a  land-use  plan. 
The  Secretarj'  may  not  issue  a  lease  for 
(.oal  deixxiits  unless  the  lands  contain- 
rag  coal  deposits  have  been  included  in 
u  comprehensive  land -use  plan  and  the 
sale  is  compatible  with  the  plan.  A  com- 
]  rehensive  land-use  plan  shall: 

1 1  >  Use  and  observe  the  principles  of 
multiple  use  and  sustained  yield  set  forth 
la  tlie  Federal  Land  Policy  and  Manage- 
ment Act  of  1976; 

2 1  Use  a  systematic  inlerdisciphnary 
iipproach  to  achieve  integrated  consider- 
ation of  physical,  biological,  economic. 
and  other  sciences ; 

<3i  Give  priority  to  the  designation 
and  protection  of  areas  of  critical  en- 
\  jronmental  concern ; 

'4)  Rely,  to  the  extent  it  is  available. 
on  the  inventory  of  the  public  lands, 
their  resources,  and  other  values; 

'5i  Consider  present  and  potential 
uses  of  the  public  lands ; 

i6i  Consider  the  relative  scarcity  of 
the  values  involved  and  the  availability 
of  alternative  means  (including  recy- 
cling) and  sites  for  reali?;ation  of  those 
\^ilues : 

i7»  Weigh  long-tenn  benefits  to  the 
public  against  short-term  benefits; 

i8>  Provide  for  compliance  witli  ap- 
plicable pollution  control  laws,  includ- 
ing State  and  Federal  air,  water,  noise. 
or  other  pollution  standards  or  imple- 
mentation plans;  and 

( 9  >  Assess  the  amount  of  coal  deposits 
contained  in  the  land  and  shall,  based 
cm  available  information,  identify  the 
amount  of  cotd  that  is  recoverable  by 
deep  mining  operations  and  the  amount 
that  is  recoverable  by  surface  mining 
operations. 

ib>.  Agency  to  prepare  Uind-use  plans. 
'  1  •  The  Bureau  of  Land  Management 
will  prepare  plans  for  land  under  itd 
jurisdiction  in  a*  cordaiice  with  its  proce- 
dures. 

(2t  The  Department  of  Agriculluic 
and  other  federal  agencies  with  jurisdic- 
tion over  lands  where  there  is  interest  in 
coal  mining  will  prepare  land -use  plans 
for  those  lands. 

1 3)  If  the  Secretary  finds  that  because 
of  non-Fedei-al  interest  in  the  surface,  or 
because  the  coal  resources  are  insuffi- 
cient to  justify  the  costs  of  a  Federal 
comprehensive  land  use-plan,  in  an  area, 
he  may  lease  lands  in  that  area  if  the 
lands  containing  the  coal  deposits  have 
been  included  in  either  a  comprehensive 
land-use  plan  prepared  by  the  State 
within  which  the  lands  are  located,  or  fi. 
land-use  analysis  prepared  by  the  Secre- 
tai-y  of  the  Interior. 

<  c  >  Consultation  and  public  hearing.  A 
plan  will  not  be  adequate  for  the  pur- 
poses of  this  section  unless  the  agency 
■that  prepares  the  plan  has: 

(1)  Consulted  appropriate  State  and 
local  governments  and  the  general  pub- 
lic during  the  preparation  of  a  plan;  and 

( 2 )  Provided  an  opportunity  for  a  pub- 
lic hearing  on  a  proposed  plan  prior  to  Its 
adoption  If  requested  by  any  person  who 
may  be  adversely  affected  by  the  adop- 
tion of  the  plan. 
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id»  Hearing  Requirements.  The  agen- 
cy that  conducts  the  hearing  shall :  <  1 ' 
Publish  a  notice  of  the  hearing  in  a 
newspaper  of  general  circulation  at  least 
once  in  each  of  two  consecutive  weeks  in 
the  affected  geographical  area : 

<2;  Provide  an  opportunity  for  tes- 
timony by  anyone  who  desires  to  do  so; 

i3)  Compile  a  complete  transcript  of 
the  hearing  if  a  request  for  a  transcript 
is  filed,  in  writing,  at  least  10  days  prior 
to  the  hearing; 

(41  Plans  adopted  prior  to  August  0. 
1976  will  be  considered  adequate  if  the 
public  had  an  adequate  opportunity  to 
comment  on  the  plan  prior  to  its  adop- 
tion, even  if  a  formal  hearing  was  not 
held. 

§3525.12       i.aiiil-uvc    pluM-. :  a\ailal>ili|v. 

The  Bureaus  land-use  plan  and  multi- 
ple land-use  management  plans  of  other 
Federal  agencies,  as  appropriate,  will  be 
available  for  inspection  at  the  appro- 
priate Bureau  or  agency  office.  Upon  the 
request  of  the  Governor  of  a  State  af- 
fected by  coal  lease -actions,  the  State 
Director  will  make  available  for  his  re- 
view the  land-use  plans  for  that  State, 
and,  as  appropriate,  adjacent  States. 

§3525.13      Consent    to    leasing:    Federal 
surface  nianapin^  agency. 

t  a »  The  Secretary  may  hot  issue  leases 
for  lands  the  surface  of  which  is  under 
the  jurisdiction  of  any  agency  other 
than  the  Department  of  the  Interior  un- 
less the  Pedersd  agency  has  consented 
to  the  issuance  of  the  lease,  but  any 
lease  shall  contain  terms  and  conditions 
as  the  head  of  the  agency  may  prescribe 
for  the  use  and  protection  of  the  non-j 
mineral  interests  in  those  lands.  | 

ib>  The  Secretary  must  accept  the 
conditions  prescribed  by  the  surface 
managing  agency,  but>may  prescribe  ad- 
ditional terms  and  conditions  that  are 
consistant  with  the  terms  proposed  by 
the  surface  managing  agency  to  protect 
the  interests  of  the  United  States  and  to 
safeguard  the  public  welfare. 

§  3.525.14      (Consultation  with  Governors. 

la  I  General  consultation.  Prior  to  of- 
fering "a  coal  lease  for  competitive  sale, 
the  Secretary  shall  consult  the  Gov- 
ernor of  the  State  in  which  the  land  to 
be  leased  is  located. 

(b>  Consultation  for  surface  mining 
proposal's  in  national  forest.  (1)  Prior  to 
offering  a  coal  lease  in  a  National  Forest 
where  the  method  of  mining  which 
achieves  maximum  economic  recovery 
of  the  coal  resources  is  surface  mining, 
the  Secretary  shall  submit  the  lease  pro- 
posal to  the  Governor  of  the  State  in 
which  the  coal  deposits  are  found. 

( 2 )  The  Secretary  may  not  issue  a  lease 
in  a  National  Forest  for  a  lease  which  the 
meth(xl  of  mining  that  achieves  maxi- 
mum economic  recovery  is  surface  min- 
ing until  at  least  60  days  after  he  noti- 
fies the  Governor  of  the  lease  proposal. 

(3>  If  the  Governor  fails  to  object  to 
the  lease  proposal  in  60  days,  the  Sec- 
retary may  issue  the  lease.  If  within  the 
sixty-day  period  the  Governor  notifies 
the  Secretary,  in  writing,  that  he  objects 


to  the  lease  proijoia!.  the  Secretary  ma> 
not  approve  tlie  lea.se  for  six  months 
from  the  date  the  Governor  objects  to 
the  lease 

<4'  The  Governor  may,  dui-ing  this 
six-montli  period,  submit  a  wTitten 
statement  of  reasons  why  the  lease 
should  not  be  issued,  and  the  Secretary- 
shall,  on  the  basis  of  this  statement,  re- 
consider tlie  lease  proposal. 


§3- 


Noli 


>f  le:, 


!.alc 


<gi  Notice  o.i  lease  sale.  <1)  Publica- 
tion. Prior  to  tlie  lease  sale,  the  Author- 
ized Officer  shall  publish  in  the  Federal 
Register  and  in  a  newspaper (s>  of 
general  circulation  in  the  county  affected 
by  tlie  sale  a  notice  of  the  proppsed  sale. 
The  newspaper  notice  shall  be  published 
once  a  week  for  three  consecutive  weeks. 

(2 )  The  notice  will  show  the  time  and 
place  of  sale  whether  the  sale  will  be-  at 
public  auction  or  by  sealed  bids,  the  de- 
scription of  the  land,  and  the  place 
where  a  detailed  statement  of  the  terms 
and  conditions  of  the  lease  offer  and  the 
obligations  of  the  successful  bidder  to 
pay  for  publication  of  that  notice  may  be 
obtaineii. 

(3>  It  will  also  contain  a  statement 
that  sealed  bids  may  not  be  modified  or 
withdrawn  unless  the  modifications  or 
withdrawals  are  received  prior  to  the  time 
fixed  for  opening  of  the  bids. 

(4»  The  detailed  statement  will  set 
forth  the  terms  and  conditions  of  the 
sale,  including  the  manner  in  which  the 
bids  may  be  submitted. 

(5 1  The  detailed  statement  will  also 
contain  a  warning  to  all  bidders  against 
violation  of  18  U.S.C.  1860,  which  pro- 
hibits unlawful  combination  or  intimida- 
tion of  bidders. 

( 6 )  The  detailed  statement  will  specify 
that  the  Government  resei-ves  the  right 
to  reject  any  and  all  bids.  If  the  sale  is 
by  public  auction,  the  statement  of  terms 
an<l  conditions  of  the  sale  will  also 
specify  that  sealed  bids  may  be  submit- 
ted. If  any  bid  be  rejected,  the  deposit 
will  be  returned. 

(7 1  The  detailed  statement  will  also 
contain  a  request  for  comments  on  the 
fair  maiket  value  of  the  tracts  to  be  sold. 
The  notice  shall  state  the  address  to 
where  the  comments  on  fair  market  value 
should  be  submitted. 

§  .352.5.16      Coiisuliation      with      Ailorney 
(ien»Tal. 

(a'  Subsequent  to  a  lease  sale,  but 
prior  to  Issuing  a  lease,  the  Secretary 
shall  notify  the  Attorney  General  of  the 
proposed  lease  issuance,  the  proposed  les- 
see, normally  tlae  high  bidder  in  a  sale, 
and  other  rele\-aiit  information.  The  Sec- 
retary may  not  issue  a  lease  until  30  days 
after  he  notifies  the  Attorney  General. 

(b>  The  Secretary  shall  not  issue  the 
lease  to  the  proposed  lessee  if,  during  this 
30-day  period,  the  Attorney  General 
notifies  the  Secretary  that  the  proposed 
lease  issuance  would  create  or  maintain 
a  situation  inconsistent  with  the  anti- 
trust laws,  which  means: 

(.1)  The  Act  entitled  "An  Act  to  pro- 
tect trade  and  commerce  against  unlaw- 
ful restraints  and  monc^wlies,"  approved 
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July  2,  1890  tl5  U.S.C.  1  et  seq.).  as 
amended; 

(2)  The  Act  entitled  "An  Act  to  sup- 
plement existing  laws  against  unlawful 
restraints  and  monopolies,  and  for  other 
p-arposes,"  approved  October  15,  1914  (15 
U.S.C,  et  seq.),  as  amended; 

1 3)  The  Federal  Trade  Commission 
Act  ( 15  UJ3.C.  41,  et  seq.) ,  as  amended; 

(4)  Sections  73  and  74  of  the  Act  en- 
titled "An  Act  to  reduce  taxation,  to  pro- 
vide revenue  for  the  Government,  and  for 
other  purposes,"  approved  August  27, 
1894  (15  UJ3.C.  8  and  9),  as  amended;  or 

(5)  The  Act  of  June  19.  1936,  chapter 
592  (15  U.S.C.  13,  13a,  13b,  and  21a)." 

(c)  If  the  Attorney  General  notifies 
the  Secretary  that  a  lease  should  not  be 
issued  the  Secretary  may: 

.(1)  Reject  all  other  bids  or  may  re- 
quest the  Attorney  General  in  accordance 
with  paragraph  (a)  of  this  section  to  con- 
sider the  issuance  of  the  proposed  lease 
to  ihe  next  qualified  high  bidder:  or 

(2)  Issue  the  lesuse  if,  after  he  con- 
ducts a  public  hearing  on  the  record  in 
accordance  with  the  Administrative  Pro- 
cedures Act,  he  determines  that:  (1)  Is- 
suance of  the  lease  is  necessary  to  carry 
out  the  purposes  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1975 ;  (U)  Is- 
suance of  the  lease  is  consistent- with  the 
public  interest;  and  (iii)  There  are  no 
reasonable  alternatives  to  the  issuance  of 
the  lease  that  are  consistent  with  the 
Federal  Coal  Leasing  Amendments  Act  of 
1975,  the  antitrust  laws  and  the  public 
Interest. 

(d)  If  the  Attorney  General  does  not 
give  a  written  reply  to  the  notification  in 
paragraph  (a)  ot  this  section  within  30 
days,  the  Secretary  may  issue  a  lease 
without  waiting  for  the  advice  of  the 
Attorney  General. 

§  352S.17     Award  of  leasee. 

(a)  Pre-sale  ermluation.  Before  the 
lease  sale,  the  U.S.  Geological  Survey, 
considering  public  comments  on  fair 
market  value  and  available  geotechnical, 
engineering  and  econ<»nic  data,  shall 
make  a  coal  resource  economic  evalua- 
tion of  each  tract  to  be  sold  suid  shall 
submit  it  to  the  authorized  oflScer. 

(b)  Notification  of  award.  Bids  will  be 
received  only  xmtil  the  hour  on  the  date 
specified  in  the  notice  of  competitive 
leasing.  All  bids  submitted  after  the  hour 
will  be  rejected.  The  authorized  officer 
will  read  all  sealed  bids.  If  the  procedure 
calls  for  sealed  bids  followed  by  oral  bids 
the  oral  bidding  wiU  begin  at  the  level  of 
the  highest  sealed  bid  received.  After  the 
oral  bidding  has  ceased,  the  highest  bid 
will  be  announced.  The  high  bidder  will 
be  required  to  comply  with  43  CFR 
S  3421.2-4  and  43  CFR  §  3521.4-2.  No  de- 
cision to  accept  or  reject  any  bid  will  be 
made  at  this  time.  The  sale  will  be  ad- 
jom-ned  and  the  sale  panel  will  convene 
to  determine  if  the  bid  adequately  reflects 
fair  market  value  considering,  among 
other  factors,  comments  on  fair  market 
value.  The  recommendations  of  the 
panel  will  be  sent  to  the  authorized  oflQ- 
cer  who,  after  the  Department  complies 
with  S  3525.17  of  this  subpart,  will  make 
tlie  final  decision  to  accept  a  bid  or  reject 


all  bids,  as  soon  as  possible  after  the  sale 
date.  The  successful  bidder  will  be  noti- 
fied in  writhig.  The  Department  reserves 
the  r^it  to  reject  any  and  aU  bids  but 
will  not  accept  any  bids  which  are  less 
than  the  fair  market  value  of  the  tract. 
The  Department  also  reserves  the  right 
to  oRer  a  lease  to  the  second  high  bidder 
If  the  successf\il  bidder  fails  to  execute 
the  lease. 

(c)  Intertract  competition.  The  use  of 
bidding  competition  between  tracts  « in- 
tertract bidding)  is  hereby  authorized 
when  and  if  the  Bureau  of  Land  Man- 
agement and  the  U.S.  Geological  Survey 
determine  it  is  needed  in  the  public  in- 
terest. The  authorization  to  utilize  inter- 
tract competition  does  not  preclude  the 
use  of  any  other  form  of  competitive 
bidding  procedure. 

§  3525.18     Compliance    nith    notice     of 
•■ompetitive  lease  offer. 

<a)  Action  by  successful  bidder.  Four 
copies  of  the  lease  will  be  sent  to  the  suc- 
cessful bidder,  who  will  be  required  not 
later  than  the  30th  day  after  his  receipt 
thereof,  to  execute  them,  pay  the  balance 
of  the  bonus  bid  or  the  first  payment  of 
the  deferred  b<mtis  payment  on  the  first 
year's  rental,  and  file  a  bond  as  required 
by  Subpart  3504. 

(b)  Death  of  bidder.  U  the  bidder  dies 
before  the  lease  is  Issued,  there  must  be 
compliance  with  5  3502.8  of  this  chapter. 

§  3525.19     ProccH}ure«    and    public    par- 
ticipation. 

«a)  Written  findings.  Except  as  may 
be  otherwise  expressly  set  forth  In  this 
subpart,  decisions  and  determinations  of 
any  appropriate  authorized  o£Qcer  act- 
ing pursuant  to  this  subpart  with  respect 
to  issuance  of  leases,  shall  be  in  writing, 
shall  set  forth  with  reasonable  specifleity 
the  facts  and  the  rationale  upon  which 
such  decisions  or  determinations  are 
based,  and  shall  be  aveillable  for  public 
Inspection  during  normal  business  hours 
at  the  offices  of  such  officer. 

tb)  Availability  of  documents.  Except 
for  documents  which  are  subject  to  with- 
holding under  the  Freedom  of  Informa- 
tion Act,  any  application  fcM*  a  lease,  to- 
gether with  the  proposed  terms,  condi- 
tions, and  special  stipulations  and  any 
preliminary  data  submitted  under  this 
subpart  shall  be  available  for  public  in- 
spection in  the  appropriate  BLM  office 
To  allow  for  such  pubUc  inspection,  a  no- 
tice of  the  availability  of  any  such  doc- 
imients  shall  be  prepared  by  the  appro- 
priate officer  of  the  BLM  and  promptly 
posted  at  his  office  and  mailed  to  the  sur- 
face owner,  if  other  than  the  United 
States,  to  appropriate  Federal  and  State 
agencies,  and  to  the  clerk  or  other  ap- 
propriate officer  in  the  coimty  in  which 
the   proposed   operation   is   located   for 
posting  or  puMication  in  accordance  with 
the  procedures  of  that  office.  No  final  ac- 
tion with  respect  to  such  documents  shall 
be  taken  for  a  period  of  30  days  after 
such  posting  and  mailing.  A  copy  of  such 
notice  shall  be  published  by  the  appli- 
cant in  a  local  newspaper  of  general 
circulation  In  the  locality  of  the  pn^xised 
<4)eratl<»i  at  least  once  a  week  for  four 
consecutive  weeks. 


'  I  \Vh, :  V  a  .hearing  under  this  subpari 
ha>-  been  held  on  the  re<S>rd,  a  complete 
tran.script.  of  the  hearing.  Including  any 
written  comments  submitted  for  the  roc  - 
ord,  shall  be  kept  and  maintained  avail- 
able to  the  pubUc  diuing  normal  buslnes.'^ 
hours  at  the  appropriate  Federal  oflice 
imder  whose  auspices  such  meeting  is 
conducted,  and  shall  be  furnished  at  ro."-M 
to  any  interested  party. 

Dated    January  18,  1977. 

Thomas  S.  Kleppe. 
Secretaru 
Department  of  the  Interic: 

iV-R  IXk  -7  2256  Filed  l-3+-77:8:4*  an 


CHAPTER  II— BUREAU  OF  LAND  MANAGE 
MENT,  DEPARTMENT  OF  THE  INTERIOR 

PART   3500 — LEASING   OF   MINERALS 
OTHER  THAN  OIL  AND  GAS;  GENERAL 

PART  9230— TRESPASS 

Exploration  Licenses  for  Federally-Owneci 
Coal  Deposits 

These  regulations  provide  for  the  i— 
suance  of  licenses  to  explore  Federall:.  - 
owned  co&l  deposits  subject  to  lease  p'.i  - 
suant  to  43  CFR  Part  3500. 

Section  4  of  the  Federal  Coal  Lea-sir.^- 
Amendments  Act  of  1975  (Pub.  L.  94-377 
90  Stat.  1039)  amended  section  2(bi  o; 
the  Mineral  Leasing  Act  of  1920  '30 
use.  201(b))  to  provide  for  the  L-^sr- 
ance  of  exploration  licenses  for  federally  - 
owned  coal.  In  November  5,  1976.  th' 
Department  published  a  notice  of  pro- 
posed rulemaking  to  Implement  section  4 
of  the  new  Act,  41  P.R.  48754.  Comments 
have  been  received  and  carefully  con- 
sidered, and  the  regulations  are  include  ^ 
in  this  notice  as  a  final  rulemaking. 

TTie  most  significant  chsinge  to  be  m  .'!. 
since  the  regulations  were  published  ,!> 
draft  Is  in  the  section  controlling  l- •- 
.submission  and  treatment  of  data  c"- 
lected  during  exploration,  43  CFP 
§  3507.4.  The  statute  requires  the  Depar.  - 
ment  to  treat  data  as  confidential  ur.tii 
tlie  applicable  land  is  leased  or  imtil  cI; -- 
closure  would  not  damage  the  compel  •- 
live  position  of  the  licensee,  whichever 
is  sooner.  The  proposed  regulations  re- 
peated this  requirement  but  limited  t'.r- 
perlod  of  confidentiality  to  five  year^ 
Several  commentators  stated  that  if  larf' 
was  not  leased  within  five  years,  the  com  - 
petitive  position  of  a  licensee  would  u-^'.- 
ally  be  damaged.  For  this  reason,  il.'^ 
five-year  limitation  has  been  deleted. 

OtJier  commentators  expressed  coi  - 
cem  'With  the  same  section  because  ii 
provides  that  only  "resource  data"  (data 
relating  primarily  to  coal  deposits)  a.*: 
oppxised  to  environmental  data  would  be 
treated  as  confidential.  However,  thr 
statute  does  not  make  this  distinction  in 
requiring  "all  data"  to  be  treated  as  con- 
fidential. Accordingly,  the  section  ha."^ 
been  amended  to  eliminate  the  distinc- 
tion and  follow  the  wording  of  tlie 
statute  more  closely.  The  Department 
points  out  that  in  most  cases  the  dis- 
closure to  the  public  of  oivironmental 
information  would  not  damage  the  com- 
petitive poeiti<Mi  of  a  llctiisec  and.  as 
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permitted  by  the  statute,  it  will  be  dis- 
closed when  that  finding  is  made. 

Many  WMnments  were  received  in  re- 
sponse to  §  3507.3-l(di  of  the  proposal, 
which  provides  for  participation  in  ex- 
ploration licenses.  Many  commentators 
urged  that  the  subsection  be  deleted  be- 
cause the  requirement  to  explore  jointly 
with  others  would  reduce  the  incentive 
.  to  explore.  Nevertheless,  the  Department 
has  decided  not  to  delete  the  subsection. 
If  parties  are  induced  to  group  together. 
fewer  exploration  programs  are  apt  to 
be  conducted  in  any  single  area  and  any 
toll  on  the  environment  is  therefore  iipt 
to  be  les?. 

Many  commentator.-^  urged  that  43 
CFR  §3507.3-2ibi  be  modified  so  as  to 
allow  for  an  extension  of  the  term  of  u 
license  beyond  two  years.  Tlie  Depart- 
ment believes  that  thLs  suggested  change 
would  conflict  with  a  provision  in  the 
statute  that  limits  the  term  of  a  liccn.se 
to  "not  more  than  two  years."  There  is 
no  authority  in  the  statute  to  extend 
that  2-year  term.  Accordingly,  the  De- 
{>artment  has  not  modified  the  subsec- 
tion as  suggested.  It  should  be  noted  that 
the  provision  for  issuance  of  another  li- 
cense covering  the  same  land  at  the  end 
<rf  the  initial  license'-s  1-yea.r  term  serves 
the  same  piirix)se  a."-  an  extension. 

There  was  some  concern  expre.<,sed 
over  the  restrictive  interpretation  of 
"substantial  disturbance"  and  "reason- 
nble  amounts"'  found  in  43  CFR  5?  3507- 
0-5'j),  35070-5'k>.  and  3507.3-3'c  ' .' It 
is  the  De,)ai  tment's  position  that  tlie 
statute  is  intended  to  allow  exploration 
of  coal  de!X).sius  'without  substantial 
disturbance  to  the  natural  land  surface  ' 
So-called  "test  burns."  involving  the  ex- 
traction of  several  thousand  tons  of 
coal,  would  be  outside  the  scope  of  the 
statute.  Accordingly,  these  provisions 
Imve  not  been  changed 

Two  commentators  suggested  that 
land  subject  to  outstanding  prospecting 
permits  or  preference  right  lease  appli- 
cations be  excluded  from  exploration  ac- 
tivities. The  statute  does  not  provide  for 
this  limitation:  it  prohibits  only  the  Ls- 
snance  of  exploration  licenses  for  land.s 
tor  which  coal  leases  have  been  issued. 
While  no  amendment  has  been  made, 
however,  the  Department  points  out  that 
if  lands  subject  to  a  license  are  leased, 
those  lands  shall  thereafter  be  excluded 
from  the  license. 

Some  commentators  objected  to  43 
CFR  §  3507.3-6  of  the  proposed  regula- 
tions which  provides  that  a  licensee  may 
be  required  to  collect  and  submit  ground 
water  data  to  the  authorized  officer.  The 
objections  were  based  on  a  feeling  that 
the  collection  pf  hydrologic  data  might 
be  costly  and  beyond  the  scope  of  an  ex- 
ploration program.  Tlie  Department 
feels  that  hydrologic  data  often  provides 
valuable  environmental  information 
that  can  bear  on  the  advisability  of 
opening  an  area  for  coal  leasing.  For 
this  reason,  it  is  not  considered  to  be 
beyond  the  scope  of  an  exploration  pro- 
gram. The  Department  has  therefore  not 
modified  this  section  of  the  regulations 

On  the  basis  of  the  foregoing : 


RULES  AND  REGULATIONS 


1.  43  CFR  Part  3500  be  amended  by 
adding  a  new  Subpart  3507  to  read  as 
follows: 


Subpa 

rt  3507 — Coal  Exploration  Licensas 

Sesc. 

3J07.  0-1 

Purpose. 

3607.  0-2 

Objective. 

3507.  0-3 

Authority. 

3*07.  0-4 

Responsibilities 

3S07.  0-5 

Defmltloiui. 

3S07.  1 

Lands      subject      to      exploration 

license. 

3S07.  2 

Prelicensing  procedures 

3S07.  2-1 

Environmental  review. 

3507.  2-2 

Cultural  resources. 

3S07.  2-3 

Threatened  or  endangered  species. 

3»07.2   4 

Surface   management   agency. 

3507.  3 

Licenses. 

3507.3-1 

Applications  for  license. 

3507.3-2 

Issuance    and    termination    of    li- 

cense 

:ii07.  3   3 

Riglits  under  license. 

3507.  3-4 

Operating  regulations. 

3507.  3   5 

Surface   protection   and    re<  lama- 

tion. 

3507.  3-6 

Ground  water  data. 

3507.  3-7 

Bonds. 

3507.  4 

Use  of  data 

3507.  5 

Use  of  surface 

Subpart  3507 — Coal  Exploration  Licenses 

§."$.307.0-!      i»iirpo5.c. 

This  subpart  provides  for  the  issuance 
of  licenses  for  exploring  federally-owned 
coal  deposits  subject  to  disposal  pursuant 
to  this  Part  3500.  regardless  of  surface 
oiMiersliip. 

S  3.307.0-2      Ol.j,  iiixe. 

The  objective  of  this  subpart  is  to 
allow  private  parties  to  explore  federally- 
owned  coal  deposits  in  order  to  obtain 
geological,  environmental,  and  other  per- 
tinent data  concerning  the  deposits  and 
the  lands  in  which  they  lie. 

i;  ."i.lOT.O-?,       V.ill.uiilv. 

Tlie  authority  for  this  subpart  is 
found  in  section  2(bi  of  the  Mineral 
Leasing  Act  of  Februai-y  25,  1920.  as 
amended  by  section  4  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1975.  90  Stat. 
1083,  1085.  30  U.S.C.  201(b). 

.:^  .l.'JOT.O-!      K<-iM..i«ibiliiit-. 

ta)  Tlie  Bureau  of  Land  Management 
(BLM)  exercises  at  the  Bureau  level  the 
Secretary's  discretionary  authority  to  de- 
termine whether  exploration  licenses  are 
to  be  issued,  and  is  responsible  for  issu- 
ing and  cancelling  exploration  licenses 
and  terminating  the  period  of  liability 
of  bonds.  The  regulations  in  this  Subpart 
shall  be  administered  by  the  Director 
through  the  State  Director  and  the  au- 
thorized oflBcer,  subject  to  the  supervl- 
soi-y  authority  of  the  Secretary.  The 
proper  BLM  office  is  also  the  office  of  rec- 
ord. 

(b)  The  Geological  Survey  exercises 
the  Secretary's  authority  regarding  oper- 
ations conducted  within  the  area  of  op- 
erations by  the  licensee,  and  is  responsi- 
tri.e  for  all  geological,  economic,  and  en- 
gineering determinations  for  the  Depart- 
ment's coal  leasing  progi'am. 

(c)  The  authorized  officer  in  consulta- 
tion with  the  Geological  Survey,  and 
where  appropriate,  the  surface  manage- 
ment agency  and  the  surface  owner  if 


other  than  the  United  States,  formulates 
the  requirements  to  be  incorporated  in 
exploration  licenses  for  the  protection  of 
the  surface  resources,  for  reclamation, 
using  as  guidelines  the  siu-face  operating 
and  reclamation  performance  standards 
in  Subpart  3041  of  this  chapter  and  30 
CFR  Part  211,  and  for  the  bonding  re- 
quirements. 

(d)  The  Geological  Survey,  after  con- 
sultation with  the  authorized  officer,  and 
where  appropriate,  the  surface  manage- 
ment agency  and  the  surface  owner,  if 
other  than  the  United  States,  reviews 
and  concurs  in  exploration  plans  and  rec-. 
ommends  termination  of  the  period  li- 
ability of  the  bond  upon  the  completion 
of  exploration  operations. 

f;  3.S07.O— ,■>       Ddiniliun'. 

(a)  "Coal  deposit'"  means  all  federally- 
owned  deposits  which  are  subject  to  dis- 
posal under  applicable  law,  except  those 
held  in  trust  for  Indians. 

(bi  "Exploration"  means  drilling,  ex- 
cavating, and  geophysical  or  geocheml- 
cal  surveying  operations  designed  to  ob- 
tain detailed  data  on  the  physical  and 
j  chemical  characteristics  of  coal  deposits 
I  and  their  environment  including  the 
strata  above  tlie  deposit,  .the  hydrologic 
conditions  associated  with  the  deposit. 
and  any  other  information  that  may  be 
necessary  to  prepare  a  complete  resource 
evaluation  of  the  land. 

(o  "Surface  management  agency" 
means  the  Federal  ageny  or  authorized 
officer  thereof  otlier  than  the  Bureau  of 
Land  Management  having  jurisdiction 
over  the  surface  of  lands  containing  coal 
deposits  subject  to  this  part. 

(d>  "Exploration  plan"'  means  a  de- 
tailed plan  siiowing  tiie  location  and 
type  of  exploration  work  to  be  conducted, 
envhonmental  protection  procedures, 
uresent  and  proposed  roads,  as  well  as 
leclainataon  and  abandonment  proce- 
dures to  be  followed  upon  completion  of 
such  operations. 

(ei  "Exploration  license"  means  a  li- 
cense issued  by  the  authorized  officer  to 
permit  the  exploration  of  federally- 
owned  coal  deposits  under  terms  and  con- 
ditions tliat  will  protect  the  surface  and 
subsurface  resources  and  the  environ- 
ment, and  provide  for  the  reclamation  of 
any  damage  caused  by  such  exploration. 

cf>  "Participate"  means  to  have  or 
taice  part  or  share  with  others  in  an  ex- 
ploration license. 

<g"i  "Participant"  means  a  person  wlio 
participates  or  shares  in  an  exploration 
license. 

thi  Reasonable  aniour*t  of  coal  for 
anabsis  and  study"  means  only  that 
amount  of  coal  necessary  to  establish 
whether  or  not  a  federally  owned  deposit 
can  be  economically  extracted  and  the 
removal  of  which  does  not  cause  sub- 
stantial disturbance  to  the  natural  land 
surface. 

n>  "Substantial  distui-banoe  to  the 
natural  land  surface"  means  disturbance 
of  the  surface  other  than  that  necessary 
for  the  mere  location  of  potential  coal 
deposits  and  for  the  access  to  those  de- 
IX)sits  necessarj,'  to  determine  their  loca- 
tion and  quality  by  operations  such  as 
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surface  sampling  or  drilUng  ceologic 
study  and  exploration  holes.  Tlic^e  op- 
erations shall  extend  only  to  the  degree 
and  extent  necessary  to  determine  the 
nature  of  the  overlying  strata  and  the 
depth,  thickness,  shape,  grade,  and 
quality  of  the  coal  deposit. 

§  3507.1      Lands   subject    to    exploration 
license. 

(a)  Elxploration  licenses  may  be  is- 
sued for: 

(1)  Lands  tulministered  by  the  Secre- 
tary subject  to  coal  leasing; 

(2)  National  forest  lands  or  other 
lands  administered  by  the  Secretary  of 
Agriculture  through  the  Forest  Service 
subject  to  coal  leasing; 

(3)  Coal  deposits  in  lands  which  have 
been  conveyed  by  the  United  States  sub- 
ject to  a  reservation  to  the  United  States 
or  mineral  deposits,  to  the  extent  that 
those  deposits  are  subject  to  lease  pur- 
suant to  this  Part  3500;  and 

(4)  Coal  or  lignite  deposits  in  acquired 
lands  set  apart  for  military  or  naval  pur- 
poses, 

(b)  No  exploration  license  will  be  is- 
sued for  any  land  on  which  a  coal  lease 
has  been  Issued. 

§  3507.2      Prelicensing  procedures. 
§  3507.2—1      Environmental  review. 

Before  the  Issuance  of  an  exploration 
license: 

(a)  The  authorized  officer  or,  where 
the  Etirf  ace  Is  not  admtnlstei^  by  BLM, 
the  surface  mantigement  agency  shaU, 
In  accordance  with  43  CFR  §S  3041.2  and 
3041.2-1  and  using  the  exploration  plan 
submitted  by  the  applicant,  mtike  an  en- 
vironmental analysis  and  technical  ex- 
amination of  the  potential  effect  of  such 
exploration  on  the  resources  of  the  area 
and  its  environment,  including  fish  and 
other  aquatic  resoxurces,  wildlife  habitats 
and  copulations,  visual  resources,  recrea- 
tion, cultural,  and  other  resources  in  the 
affected  area.  The  applicant  shall  not 
begin  exploration  until  an  environmental 
analysis  is  accomplished  and  the  explora- 
tion plan  has  been  approved. 

<b)  If  the  authorized  officer  or.  where 
l^e  surface  is  not  administered  by  BLM, 
the  surface  management  agency  deter- 
mines that  an  environmental  Impact 
statementp  is  required  by  the  National 
Environmental  Policy  Act  of  1969  (43 
"0.8.0.  4321-4327),  he  will  take  neces- 
sary steps  to  prepare  such  a  statement. 

§  3507.2—2      Cultural  resources. 

K  lands  In  the  National  Register  or 
nominated  for  Inclusion  in  the  National 
Register  contain  cultural  resources 
which  might  be  affected  by  the  issuance 
of  an  exploration  license,  no  license  for 
such  lands  will  be  authorized  imtil  there 
has  been  compliance  with  Section  106  of 
the  Historic  Preservation  Act  (80  Stat. 
917;  16  U.S.C.  470f)  and  Section  2(b)  of 
E.O.  11593  of  May  13,  1971,  ^36  FR  8921 
(16  U.S.C.  470  fn)). 

§  3507.2—3     Tlirealencd    or    endangfrrd 
species. 

The  authorized  officer  shall  not  issue 
an  exploratlim  license  if  he  determines 
pursuant  to  the  Act  of  December  28, 1973 


<87  Stat.  884,  16  U.S.C.  1531-1543)  that 
the  existence  of  any  threatened  or  en- 
dangered species  of  f  aima  or  flora  will  be 
Jeopardized  and  that  critical  habitat 
would  be  destroyed  or  adversely  modi- 
fled  to  a  significant  degree  by  the  ex- 
ploration activities  authorized  by  that 
license.  In  meJdng  this  detenninati<Hi, 
the  authorized  officer  shaU  consult  the 
surface  management  agency,  if  the  sur- 
face is  not  managed  by  BLM. 

§  3507.2—4      Surface      nianaprnioni 
agency. 

The  authorized  officer  shall  issue  an 
exploration  license  covering  lands  the 
surface  of  which  is  under  the  Jurisdic- 
tion of  any  Federal  agency  other  than 
the  Bureau  of  Land  Management  only 
upon  such  conditions  as  the  surface 
management  agency  may  prescribe  with 
respect  to  the  use  and  protection  of  the 
nonmineral  interests  in  those  lands. 

§  35>07.3      Liconrics. 

§  3507.3—1      Applit.-itions  for  Ii«iii«.«'. 

(a)  ApplicatioTis.  Exploration  license 
applications  shall  be  submitted  to  the 
authorized  officer  and  shall  be  subject 
to  the  following  requirements: 

(1)  No  specified  form  of  application 
is  required. 

(2)  Each  application  shall  Identify  the 
tract  or  tracts  to  be  explored  described 
by  legal  description  (or,  if  imavailable. 
by  metes  and  bounds) . 

(3)  Each  application  shall  contain 
three  copies  of  an  exploration  plan  which 
complies  with  the  requirements  of  30 
CFR  211.10. 

(4)  Each  application  with  supporting 
documents  shall  be  filed  In  the  proper 
BLM  Office,  together  with  a  nonrefund- 
able $250  license  fee. 

(5)  A  separate  application  shall  be 
filed  for  exploration  in  each  State. 

(b)  Qualified  persons.  Any  person 
qualified  to  hold  leases  or  contracts  is- 
sued pursuant  to  this  Part  3500  may 
apply  for  an  exploration  license. 

(c)  Can  for  applications.  Nothing  in 
this  subpart  shall  preclude  the  author- 
ized officer  from  issuing  a  call  for  an 
expression  of  Interest  in  exploration  li- 
censes for  a  given  area. 

(d)  Participation.  Applicants  for  li- 
censes shall  be  required,  after  approval 
of  the  plan  and  prior  to  issuance,  to 
afford  other  parties  sm  opportunity,  on 
a  pro  rata  cost  sharing  basis,  to  par- 
ticipate In  the  approved  exploration 
plan.  Upon  notice  that  a  license  will  be 
Issued  to  him  an  applicant  must  pub- 
lish a  "Notice  of  Invitation,"  approved 
by  the  authorized  officer,  once  every 
week  for  four  consecutive  weeks  In  at 
least  one  newspaper  of  general  circula- 
tion In  the  area  where  the  lands  covered 
by  the  license  application  are  situated. 
This  notice  must  contain  an  Invitation 
to  the  public  to  participate  In  the  pro- 
posed exploration  program.  Copies  of 
published  Notices  of  Invitation  must  be 
filed  with  the  authorized  o^Bcer  upon 
each  publication  for  posting  In  the  proper 
BLM  Office.  Any  person  who  electa  to 
participate  In  the  exploration  programs 
shaU  notify  in  writing  the  authorised 
officer  and  the  applicant.  I^>on  the  ap- 


pUcant's  compliance  with  the  require- 
ments of  this  section,  all  else  being  regu- 
lar, the  authorized  officer  may  issue  the 
exploration  license. 

§  3507.3—2     Issuance  and  termination  of 
license. 

ta)  General.  No  person  may  conduct 
exploration  without  a  lease  tmless  he  has 
been  issued  an  exploration  license.  An 
exploration  license  shall  not  be  required 
for  "casual  use"  as  defined  in  30  CFR 
!  211.10(a).  The  issuance  of  explora- 
tion llceixses  under  this  Subpart  is  dis- 
cretionary with  the  authorized  officer.  An 
exploration  license  shall  confer  no  right 
to  a  lease. 

(b)  Durcfion.  Exploration  licenses 
may  be  issued  for  not  more  than  two 
years.  Including  the  time  for  clean  up 
and  restoration.  The  authorized  officer 
shall  designate  the  date  on  which  opera- 
tions may  begin. 

ic)  Relinquishments.  A  licensee  may, 
.subject  to  his  own  and  his  siuretys  con- 
tinued obligation  to  comply  with  the 
terms  and  conditions  and  special  stipula- 
tions of  the  license,  the  plan,  and  the 
regiilations.  relinquish  an  exploration 
license  for  all  or  any  portion  of  the  lands 
embraced  in  it.  A  relinquishment  must 
be  filed  in  the  proper  BLM  Office. 

(d)  Revocation."  An  exploration  li- 
cense may  be  revoked  for  noncompUance 
with  the  terms  of  the  license,  the  plan, 
or  the  regulations,  after  the  licensee  has 
been  given  a  notice  of  violation  and  the 
licensee  has  failed  to  correct  the  viola- 
tions within  the  period  prescribed  in  the 
notice. 

(e)  Exploration  Plan.  The  approved 
exploration  plan  will  be  dated,  attached, 
and  made  a  part  of  each  license  Lssued. 

(f)  Modifications.  "When  unforeseen 
conditions  that  could  result  In  signficant 
disturbance  or  damage  are  encountered 
or  when  geologic  or  other  physical  con- 
ditions warrant  a  modification  in  the 
approved  exploration  plan,  (1)  the  au- 
thorized officer,  after  consultation  with 
the  Mining  Supervisor  and,  where  ap- 
propriate, the  surface  management  agen- 
cy, may  adjust  the  terms  and  ctmditions 
of  the  license  or,  (2)  the  Mining  Super- 
visor, after  consultation  with  the  au- 
thorized officer,  and  where  appropriate, 
the  surface  management  agency,  may 
approve  chcmges  in  the  exploration  plan 

(g)  Different  States.  A  separate  explo- 
ration license  is  required  for  exploration 
in  each  State. 

<h)  Extensions.  Exploration  licenses 
may  not  be  extended.  Exploration  opera- 
tions may  not  be  conducted  after  a  li- 
cense has  expired.  The  licensee  may  ap- 
ply for  B  new  license  as  described  in 
i  3607.3-1.  A  new  license  may  be  Issued 
simultaneously  with  the  termination  of 
the  existing  license. 

§  3507.3—3      Rights  under  license*.. 

(a)  The  Iffiiiance  of  an  exploration  li- 
cense shall  confer  the  right  to  perform 
exploration  operatlonB  In  accordance 
with  the  specific  tenns  and  conditions  of 
the  license,  the  approved  plan,  and  the 
regulations. 

(b)  Tbe  tasuance  et  e]q)loratioii  U- 
eenees  shall  not  preclude  the  kssoance  of 
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coal  leases  at  such  time  and  places  and 
to  such  persons  as  are  deemed  appropri- 
ate, subject  to  applicable  regulations, 
and.  If  a  coal  lease  Is  issued  for  lands  em- 
braced in  an  exploration  license,  those 
lands  shall  be  eliminated  from  the  license 
upon  the  effective  date  of  the  lease. 

<c)  A  licensee  may  not  remove  for  sale 
any  coal  from  the  deposits  subject  to  his 
license,  but  he  may  remove  a  reasonable 
amount  of  coal  for  analysis  and  study. 

.!;'  3307.3—1-      OperaJinp  rog^iilalioii*. 

The  licensee  shall  comply  with  all  reg- 
ulations of  the  Secretary  of  the  Interior, 
including  the  provisions  of  the  operating 
regulations  of  the  Geological  Survey  (30 
CFR  Part  211).  Copies  of  the  operating 
regulations  may  be  obtained  from  the 
Mining  Supervisor.  The  licensee  shall  al- 
low inspection  of  the  premises  and  opera- 
tions by  duly  authorized  representatives 
of  the  Secretary  and.  where  appropriate, 
any  surface  management  agency,  and 
shall  provide  for  the  free  ingress  and 
egress  of  Government  officers  and  per- 
sons using  the  lands  under  authority  of 
the  United  States. 

S  ^.jOT.S— ?»       .SiirfiKf   prolriliun   :iimI    n-i- 
laniiilloii. 

'  a)  The  autliorized  officer  shall  include 
in  each  exploration  license  requirements 
and  stipulations  to  protect  the  environ- 
ment and  other  resources  and  to  ensiire 
reclamation  of  the  land  disturbed  by  ex- 
ploration. 

<b)  A  licensee  may  not  cause  substan- 
tial disturbance  to  the  natural  land  .sur- 
face. 

§  3507..'?— 6      <w'oiiih1  itiitcr  d;ila. 

'fhe  aiplicant  may  be  required  to  col- 
lect and  report  eri-und  water  data  to 
the  authorized  officer. 

§  3.107.3-7     Bond^. 

i.a)  The  provisions  of  the  regulations 
In  Subpart  3504  of  this  part  are  hereby 
made  applicable  to  these  regulations.  The 
holding  of  an  adequate  compliance  bond 
will  be  a  condition  of  the  exploration 
license. 

(b)  Prior  to  issuing  an  exploration  li- 
cense the  authorized  officer  after  con- 
sultation with  the  Mining  Supervisor 
and.'where  appropriate,  the  surface  man- 
agement agency,  the  surface  owner,  shall 
ensure  that  the  amount  of  the  compliance 
bond  or  bonds  to  be  furnished  is  sufficient 
to  ensure  compliance  with  the  terms  and 
conditions  of  the  license  and  regiilation-s, 
bat  In  no  event  shall  the  amount  of  such 
bond  be  less  than  $5,000. 

(c)  Upon  completion  of  an  exploration 
and  reclamation  program  whlcU  Is  In 
compliance  with  the  terms  and  condi- 
tions of  the  exploration  license,  the  ap- 
proved plan,  and  the  regulations,  or  upon 
discontinuance  of  exploration  operations 
and  completion  of  such  reclamation  as 
may  be  needed  to  the  satisfaction  of  the 
authorized  officer  and,  where  appro- 
priate, the  surface  management  agency, 
the  f^thorlzed  officer  will  terminate  the 
period  of  liability  of  the  compliance  bond. 
Where  the  surface  of  the  land  being  ex- 
plored Is  in  private  ownership,  the  au- 
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tborlzed  officer  shall  not  terminate  the 
period  of  liability  under  the  compliance 
bond  untU  he  has  received  written  ac- 
knowledgement from  the  surface  owner 
of  his  satisfaction  with  the  reclamation 
of  the  surface.  In  the  event  the  licensee 
and  surface  owners  are  unable  to  reach 
agreement  on  the  adequacy  of  the 
reclamation  the  authorized  officer  shall 
make  the  final  determination.  He  will 
terminate  the  period  of  liability  imder 
the  compliance  bond  after  determining 
that  the  terms  and  conditions  and  special 
stipulations  of  the  license,  the  approved 
plan,  and  the  regulations  have  been  met. 

§3507.1     U>eofdaia. 

The  licensee  shall  furnish  to  the  Min- 
ing Supervisor  copies  of  all  data 
(including  but  not  Umited  to,  geological, 
geophysical,  and  core  drilling  analyses) 
obtained  during  exploration.  The  licensee 
shall  submit  such  data  and,  where  ap- 
propriate, the  methods  by  which  the  data 
were  gathered,  at  such  time  and  in  such 
form  as  required  by  the  Mining  Super- 
visor, the  authorized  officer,  or  siu-face 
management  agency,  or  as  specified  in 
this  Subpart  the  license,  or  the  plan.  The 
confidentiality  of  all  data  so  obtained 
sliall  be  maintained  until  after  the  areas 
involved  have  been  leased  or  imtil  such 
time  as  the  Mining  Supervisor  deter- 
mines that  making  the  data  available  to 
the  public  would  not  damage  the  com- 
petitive position  of  the  licensee,  which- 
ever comes  first. 

§  3507.5     IVe  of  surface. 

(a)  A  licensee  shall  be  entitled  to  use 
for  exploration  purposes  only  so  much 
of  the  surface  of  the  licensed  lands  as  Is 
authorized  in  the  approved  exploration 
plan. 

(b)  Operations  under  these  regulations 
shall  not  unreasonably  interfere  with  or 
endanger  operations  under  any  other  au- 
thorized use  pursuant  to  the  provisions 
of  any  other  Act. 

(c)  The  licensee  shall  comply  with  all 
applicable  Federal,  State  and  local  laws 
and  regulations  including  the  regulations 
in  Parts  3041.  3500.  3600  of  this  chapter 
and  30  CFR  Parts  211  and  231. 

(d)  Any  person  who  willfully  conducts 
coal  exploration  on  lands  subject  to  this 
subpart  without  an  exploration  license 
shall  be  subject  to  the  provisions  of 
§9239.5-3(f)  of  this  chapter. 

2.  Paragraph  (b)(3)  of  43  CFR  9239- 
0-3  be  amended  to  read  as  follows: 

§  9239.0-3     .\ulhoritv. 


(b)  *  •  • 

(3)  Coal  trespass.  18  U.S.C.  1851;  30 
U.S.C.  201(b)(4). 

3.  43  CFR  9239.5-3  be  amended  by 
adding  a  new  paragraph  (f  •  to  read  as 
follows: 

§  9239..5-3      Coat. 

•  •  •  *  • 

(f )  Penalties  for  unauthorized  explor- 
ation for  coal.  (1)  Any  person  who  will- 
fully conducts  coal  exploration  for  com- 
mercial purposes  without  an  exploration 
UcMotse  Issued  imder  Subpart  3507  of  this 
chapter  shall  be  subject  to  a  fine  of  not 


more  than  $1,000  for  each  day  of  viola- 
tion. 

(2)  All  data  collected  by  said  person 
on  any  Federal  lands  as  a  resXilt  of  such 
violations  shall  immediately  be  made 
available  to  the  Secretary,  who  shall 
make  the  data  available  to  the  public  as 
soon  as  possible. 

(3)  No  penalty  under  this  section  may 
be  assessed  unless  such  person  is  given 
notice  and  opportunity  for  a  hearing 
with  respect  to  such  \1olation  pursuant 
to  Part  4  of  this  chapter. 

Effective:  January  19,  1977. 

Dated:  JanuaiT  19.  1977. 

Thomas  S.  Kleppe. 

Secretary. 
Department  of  the  Interior. 

IFR  Doc.77-2261  Filed  l-24-77;8:45  ami 

Title  45 — Public  Welfare 

SUBTITLE  A — DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE,  GENERAL 
ADMINISTRATION 

PART  99— PRIVACY  RIGHTS  OF  PARENTS 
AND  STUDENTS 

On  June  17,  1976,  final  regulations 
were  published  in  the  Federal  Register 
at  41  FR  24662  setting  forth  the  require- 
ments to  be  met  by  an  educational 
agency  or  institution  to  protect  the  pri- 
vacy of  parents  and  students  under  sec- 
tion 438  of  the  Gfeneral  Education  Pro- 
visions Act.  as  amended  (added  by  sec- 
tion 513  of  Pub.  L.  93-380  and  amended 
by  section  2  of  Pub.  L.  93-568).  Due  to 
an  inadvertent  drafting  error  §  99.32  of 
those  regulations  require  technical  cor- 
rections in  order  to  bring  it  into  con- 
formity with  the  statutory  requirement 
upon  which  it  is  based. 

Accordingly,  tlie  purpose  of  this  cor- 
rection notice  is  to  make  technical 
changes  in  the  regulations  of  June  17. 
1976. 

The  Department  finds  that  there  is 
good  cause  to-  dispense  with  proposed 
rule-making  procedures  as  unnecessary, 
since  the  correction  notice  makes  only 
technical  changes  to  change  incorrect 
wording  and  restore  omissions.  Further- 
more, to  delay  the  effective  date  of  these 
changes  might  result  in  an  imnecessary 
expenditure  on  the  part  of  educational 
agencies  and  institutions:  specifically, 
with  respect  to  the  requirement  that  a 
record  be  kept  of  certain  requests  for 
disclosure  of  education  records,  even 
though  an  accounting  need  not  be  made 
for  the  actual  disclosure  of  infonnation 
puisuant  to  these  requests.  As  modified. 
§  99.32  will  relieve  educational  agencies 
and  institutions  of  keeping  a  record  of 
requests  for  disclosure  in  those  areas 
where  they  are  not  required  to  record 
actual  disclosures. 

Section  99.32  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows : 

1.  The  tit!c  of  s  99.32  i.*  revised  to  read 
a.^  follows: 

5;  •)*>.32      Rfotiril     of     requests     and     dis- 
cUour^o  required  to  be  maintained. 

2.  Paragraph  (b)  of  §  99.32  Is  revised 
to  read  as  follows: 
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(b)  Paragraph  la)  of  this  section  does 
not  apply: 

(I)  to  requests  by  or  disclosure  to  a 
parent  of  a  student  or  an  eligible  stu- 
dent; 

(II)  to  requests  by  or  disclosures  to 
school  officials  under   §  99.31(a)  (1) : 

(lU)  tf  there  is  written  consent  of  a 
parent  of  a  student  or  an  eligible  student. 
or 

(iv)  to  requests'  for  or  disclosure  of 
directory  information  under  I  99.37. 

3.  Paragraph  (c)  is  amended  by  in- 
serting the  phrase  "requests  and"  before 
the  word  "disclosures'". 

Effective  date:  These  amendments 
take  effect  on  January  25.  1977. 

Dated:   January   17.  1977. 

Thom.«  S.  McPee. 
Deputy  Assistant  Secretary  for 
Management    Planning    and 
Technology.  ] 

[FB  Dcx:.77-2226  PUed  l-24-77;8;45  am] 

Title  47 — ^Telecommunication 

CHAPTER  I— FEDERAL 
COMMUNICATIONS  COMMISSION 

[Docket  No.  20119;   FCC  77-50] 

PART  15 — RADIO  FREQUENCY  DEVICES 

Low  Power  Communication  Devices 

Adopted:  January  13. 1977. 

Released:  January  19, 1977. 

By  the  Commission:  Commissioner 
Lee  absent. 

1.  The  Commission  has  received  two 
timely  filed  petitions  and  three  letters 
requesting  reconsideration  of  the  re- 
vised rules  adopted  February  4,  1976,  by 
the  Report  and  Order '  in  the  above  de- 
scribed proceeding.  The  letters  are  being 
considered  part  of  this  proceeding,  since 
they  deal  with  the  same  questions  raised 
in  the  petitions.  Petitions  were  filed  by 
Radio  Commimlcations  Co.,  Inc.  (Rad- 
com)  and  Teletronlcs  United  Inc.  (Tele- 
tronlcs).'  Letters  were  received  from 
Barrett  Electronics  Corp.,  (Barrett), 
Gut2aner  International  Inc.  (Gutzmer) 
and  Mr.  Bruce  D.  Ross,  a  private  con- 
sultant In  electronics. 

2.  Teletronlcs,  Gutzmer,  Radcom  and 
Ross  stated  that  they  are  either  manu- 
facturing and  marketing  or  in  the  de- 
sign stage  of  producing  a  cordless  tele- 
phone terminal  device.*  They  allege  that 
the  new  rules  are  not  satisfactory  to  per- 
mit the  continued  marketing  of  tiielr 
devices  and  therefore  request  reconsid- 
eration of  these  rules.  Barrett  claims 
that  the  channelization  of  the  frequen- 
cies has  placed  a  severe  restriction  on 
the  marketability  of  low  power  commu- 


1 41  PH  7394,  February  18.  1976. 

=  A  supplement  to  the  Teletronlcs  petition 
Tor  reconsideration  was  subsequently  re- 
ceived and  accepted  on  the  besU  of  the  Jus- 
tifications presented  in  a  separate  pleading 
"Motion  for  le«ive  to  file  a  supplemental  Pe- 
tition for  Reconsideration. " 

>A  cordless  telephckne  terminal  device  Is 
customer  provided  ancillary  equipment 
■which  Is  connected  to  the  telephone  network 
through  interface  equipment. 


nlcation  devices '  used  to  control  mate- 
rial handling  equipment  used  by  the 
grocery  Industry. 

S.  The  new  nil»  adopted  in  this  pro- 
ceeding that,  among  other  things,  shift- 
ed low  power  voice-operated  communi- 
cation devices,  such  as  toy  walkie- 
talkies,  from  the  27  MHz  band  to  a  new 
band  at  49  MHz,  went  into  effect  on 
March  18,  1976.  The  rules  in  effect  prior 
to  March  18.  1976,  permitted  the  oper- 
ation of  a  low  power  communication  de- 
vice on  any  frequency  in  the  26.97-27.27 
MHz  band — a  band  that  coincides  with 
the  band  allocated  for  the  Class  D  Citi- 
zen Radio  Service  commonly  referred  to 
as  the  CB  band.  The  principal  technical 
restrictions  for  operating  a  low  power 
communication  device  In  this  band  were 
a  power  and  antenna  limitation  of  100 
milliwatts  and  1.5  meters,  respectively. 
Toy  walkie-talkies  are  the  most  preva- 
lent example  of  devires  op>erating  under 
these  provisions.  Because  of  enforce- 
ment and  interference  problems  between 
transmitters  licensed  in  the  Class  D 
Citizen  Radio  Service  and  toy  walkie- 
talkies  which  operate  without  an  indi- 
vidual license,  the  Commission  shifted 
low  power  voice-operated  devices  from 
the  CB  band  to  49  MHz.'  Non-voice  oper- 
ated devices  were  permitted  to  remain 
In  the  27  MHz  band  under  more  restric- 
tive technical  requirements. 

Petitions   for   a   Cordless   Telephone 
Terminal  Device 

4.  Teletronlcs  manufacturers  and 
markets  a  cordless  telephone  terminal 
device  under  the  trade  name  of  Porta- 
Call.  The  system  is  cranprised  of  a  base 
unit  that  interfaces  with  the  Interstate 
telephone  network  and  a  mobile  unit 
that  can  be  carried  from  place  to  place. 
The  battery-operated  mobile  imit  and 
base  units  contain  a  telephone  handset 
and  cradle  imit  fitted  with  a  low  power 
transmitter.  To  permit  duplex  opera- 
tion, Le.,  a  continuous  conversation  be- 
tween sender  and  receiver,  two  frequen- 
cies separated  by  at  least  150  kHz  are  re- 
quired. According  to  Teletrtmlcs  this  is 
a  critical  operating  requirem«it.  Under 
the  previous  provisions  at  27  MHz,  Tele- 
tronlcs claimed  that  It  was  possible  to 
operate  up  to  five  PortaCaU  systems  In 
the  same  area  at  the  same  time  without 
causing  Interference  to  one  another  and 
still  avoid  the  most  active  citizens  band 
channels.  With  respect  to  its  Interfer- 
ence potential,  Teletronlcs  argued  that 
it  was  to  their  advantage  to  avoid  CB 
channels,  since  PortaC&ll  systems  oper- 
ate with  low  power  and  are  more  sus- 
ceptible to  receiving  harmful  interfer- 
ence than  causing  harmful  interference. 
It  should  also  be  noted  that  the  pro- 
pensity for  the  interception  of  commu- 
nications, as  with  any  radio  transmitter, 
is  a  possibility  with  the  use  of  these 
devices. 


5.  According  to  Teletronlcs,  cordless 
telephCHie  terminal  devices  serve  the  pub- 
lic in  a  number  of  useful  ways.  For  ex- 
ample an  Individual  who  is  confined  to 
it^^og^rp  SBq  3sv&J3ino  -lo  'JrsiT3  lasti-u  t; 
tn  moving  rapidly  to  a  triephone.  is 
thereby  provided  with  communications 
capability  to  deal  with  personal  and 
emergency  situations  which  are  not  pos- 
sible with  cord  bound  phones.  It  Is  also 
ai-gued  that  tliese  systems  provide  addi- 
tional flexibility  for  many  thousands  of 
people  who  are  required  to  stay  by  a 
telephone  terminal.  The  extended  range, 
which  is  advertised  to  be  300  feet  in  most 
opei-ating  environments,  allows  these  iii- 
di\iduals  to  receive  important  (and  m 
some  cases  emergency)  phone  rails  no 
matter  where  they  may  be  as  long  as 
they  are  within  the  bounds  of  the  system. 

6.  In  their  initial  fiimg.  Teletronios 
stated:  "We  find  the  shift  to  the  49.82 
to  49.90  MHz  band  attractive  in  princi- 
ple In  that  It  will  allow  more  reliable 
and  secure  short  range  communications 
without  the  present  legal  and  lUegal  in- 
terference from  Citizen  Band  users.  How- 
ever, the  proposal  (new  rules i  requiring 
that  operation  be  confined  to  five  defined 
20  kHz  channels  inhibits  certain  devel- 
opments in  progress  that  could  enable  us 
I  Teletronlcs  1  to  shift  to  the  49  MHz  band 
with  Uttle  cost  penalty  and  major  per- 
formsmce  advantage."  Their  initial  peti- 
tion concludes  by  requesting  the  Com- 
mission to  allow  the  simultaneous  use  of 
two  adjacent  channels  with  a  total  band- 
width of  35  kHz  to  allow  the  («>eration 
of  a  single  carrier  time  shared  duplex 
communication. 

7.  In  a  subsequent  supplemental  filing. 

Teletronlcs  stated after  extensive 

evaluation  It  has  been  determined  that 
the  current  allocation  at  49.82-49.90 
MHz  places  serious  limitations  that 
would  result  in  its  (Teletronlcs)  demise." 
Moreover,  the  petition  asserts  that  even 
if  a  satisfactory  49  MHz  PortaCall  coiUd 
be  developed,  it  would  not  likely  be  mar- 
ketable due  to  its  increased  cost  and 
single  system  limitation,  i.e.,  wily  (me 
system  could  be  operated  in  one  given 
area  at  a  time.  The  net  result  of  limiting 
such  devices  to  the  49  MHz  band,  ac- 
cording to  Teletronlcs,  would  be  the 
cessation  of  their  maniifacture  and  use. 

8.  In  its  supplemental  filing  Tele- 
tronlcs suggested  that  the  true  answer  to 
the  dilemma  presented  to  the  cordless 
telephone  Industry  lies  In  an  allocation 
of  more  frequencies.  This  can  be  acc<Mn- 
plished  by  permitting  cordless  telephones 
to  continue  to  (^>erate  in  the  27  MHz 
band  with  the  same  technical  require- 
ments as  adopted  for  non -voice  devices 
imder  Section  15.116  of  the  new  rules 
adopted  in  this  proceeding.*  A  claim  is 
also  made  that  the  cordless  phones  would 
not  be  confused  with  the  licensed  doss 


*  A  low  power  commtmicatlon  device  com- 
plying with  both  tb»  technical  and  certifica- 
tion requirements  of  Subpart  D  of  Fart  16 
may  be  operated  without  an  Individual  U- 
cense  tor  any  legitimate  puipose. 

•Report  and  Order  In  Docket  No.  30119 
at  paragraph  1. 


•Non-voice  (Le.,  radio  control)  devices  op- 
erating under  the  new  requlrementa  ({  16.- 
116),  among  other  things,  an  restricted  to 
six  20-kEz  channels  In  the  38S9-27.36  MHz 
band  and  field  strength  limits  of  10,000  ftV/m 
at  3  meters.  It  would  appear  tliat  TeletronlcB 
is  requeetlng  the  CommlaBloa  to  amend  the 
rules  in  Part  15  to  permit  oordleos  tel^honea 
to  operate  under  these  aame  provisions. 
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D  Citizen  Stations  since  the  cordless 
pbone  operates  on  different  frequencies 
I  Class  C  frequencies)  and  its  transmis- 
sions are  preceded  with  a  tone  signal 
far  dialing  purposes.  This,  coupled  with 
Porta-Call's  low  power  and  field  strength 
limitations,  practically  eliminates  the 
possibility  of  interference  it  is  asserted. 

9.  Gutzmer  International  Inc.,  also  a 
nwnufacturer  of  personal  communica- 
tion devices  including  cordless  telephone 
equipment,  submitted  two  letters  sup- 
porting the  Teletronics  petition.  The 
modus  operandi  of  the  Gutzmer  system 
is  slightly  different  from  that  of  Tele- 
tronics in  that  the  b€ise  station  of  th& 
Gutzmer  system  uses  carrier  current 
techniques  at  frequencies  just  above  the 
standard  AM  Broadcast  Band.'  Its  mobile 
umit  operates  at  27  MHz  imder  the  in- 
terim provisions  of  5  15.115  of  the  rtiles. 
In  addition  to  supporting  Teletronics  pe- 
titions, Gutzmer  emphasized  the  need  for 
addltk>nal  frequencies  if  the  portable  tel- 
ephone industry  is  to  grow,  otherwise 
usage  density  (i.e.,  the  number  of  sys- 
tems in  a  given  axea.)  becomes  high 
enough  to  cause  interstation  interfer- 
ence. Even  under  the  previous  rules  in 
Part  15,  Gutzmer  says  there  isn't  suffi- 
cient spectrum  to  pr(»note  growth  and 
additional  frequencies  would  be  needed 
in  a  couple  of  years  in  any  case.  It  claims 
that  further  studies  are  under  way  but 
the  immediate  need  is  a  relaxation  of 
the  new  rules  adopted  in  this  proceeding. 

10.  Gutzmer  In  their  first  correspond- 
ence requested  the  following  technical 
specifications  as  an  immediate  but  tem- 
porary solution  for  allowing  the  con- 
tinued development  and  manufacture  of 
cordless  telephone  extensiCHis: 

Continued  operation  at  27  MHz  with 
IQO  milliwatt  power  to  the  final  on  tlie 
six  Class  C  Citizen  Radio  Station  Chan- 
nels. 

Continued  operation  at  1.7  MHz  u.-^ing 
carrier  current  technique. 

30,000  yV/m  at  3  meters  instead  of 
10.000  juV/m  at  3  meters  for  devices  at 
49  MHz. 

11.  The  second  letter  from  Gutzmer  re- 
vises their  original  request  and  asks  for 
a  higher  level  of  radiated  signal  at  27 
MHz.  Gutzmer  states  that  after  exten- 
sive evaluation,  the  10,000  ^V/m  at  3 
meters,  (which  is  the  level  of  radiated 
signal  requested  by  Teletronics  in  their 
Supplemental  Petition)  is  too  low  to  pro- 
vide an  operating,  range  of  100  meter  (300 
feet)  for  a  cordless  telephone.  A  sample 
calculation  based  on  a  nimiber  of  as- 
sicnptions  ostensibly  shows  that  an  order 
of  magnitude  increase  of  radiated  signal 
is  required  to  obtain  a  100  meter  operat- 
ing distance.  No  measurement  data  is 
provided.  Based  on  these  calculations. 
Gatzmer  requests  that  its  portable  phone 


'  Presently  these  Byetems  operate  uader  the 
provision  In  |  15.7  of  the  rules,  which  Umlts 
the  nullAted  energy  from  the  system  to 
l5^V/m  at  »  distance  of  X/3r.  The  Notice  of 
propoeed  Rule  Making  In  FCX;  Docket  No. 
207180  (41  m  17038)  proposed  to  revise 
i  lt.7.  If  revised  aa  proposed  the  subject  eye- 
ten*  would  be  redefined  as  a  low  power  com- 
munication device. 


be  permitted  100,000  /i/Vm  at  3  meters. 
which  they  claim  is  equivalent  to  the 
100  milliwatt  limit  under  the  previous 
provisions. 

12.  The  relief  sought  by  cordless  tele- 
phone terminal  equipment  manufactur- 
ers puts  the  Commission  in  somewhat  of 
a  quandary.  On  one  hand,  we  are  faced 
with  diluting,  if  not  abandoning,  the 
original  stated  purpose  of  this  pro- 
ceeding.' 

On  the  other  liand,  if  we  insist  on  the  im- 
mediate removal  of  all  voice-operated 
low  power  communication  devices  from 
the  CB  Band,  it  may  cause  the  demise 
of  these  manufacturers.  In  part,  this  is 
due  to  the  fact  that  cordless  telephone 
equipment  was  designed  to  operate 
under  rules  which  were  never  in- 
tended to  provide  for  a  reliable  com- 
nuinication  service.  It  appears  that  the 
proposal  to  make  changes  in  the  27  MHz 
band  did  not  come  to  the  attention  of 
these  manufacturers  until  after  the  re- 
vised rules  were  promulgated.  According- 
ly, the  Commission  was  not  made  aware 
of  their  needs  when  it  adopted  the  Report 
and  Order  in  Docket  No.  20119.  When  the 
revised  rules  did  come  to  their  attention, 
the  petitioner  realized  that  they  could 
not  operate  imder  the  new  rules  and  that 
they  no  longer  had  a  marketable  system. 

13.  The  statements  and  claims  made 
by  the  manufacturers  of  this  equipment 
raise  a  number  of  questions  which  can- 
not be  addressed  in  this  reconsideration. 
A  basic  question  that  needs  to  l)e  an- 
swered relates  to  the  public  interest  as- 
pect of  the  cordless  equipment  under 
our  obligation  to  assure  efficient  use  of 
the  limited  radio  spectrum.  Another  is: 
Should  such  cordless  equipment  be  op- 
erated under  Part  15  or  should  it  be 
licensed?  These  questions  can  only  be 
answered  in  a  formal  rule  making  pro- 
ceeding with  adequate  opportunity  for 
all  interested  parties  to  participate  and 
make  their  views  known  to  the  Commis- 
sion. 

14.  Inasmuch  as  these  questions  can- 
not possibly  be  answered  here  and  since 
at  the  same  time  we  do  not  desire  the 
demise  of  these  manufacturers  without 
giving  them  a  reasonable  opportunity 
to  develop  alternatives,  tiie  Commission 
is  hereby  granting  temporary  relief  for 
manufacturers  of  cordless  telephone  ter- 
minal devices.  A  new  §  15.114  is  added 
to  provide  for  the  operation  of  such  de- 
vices for  a  limited  period  of  three  years 
during  which  a  petition  for  permanent 
regulations  can  be  received  and  con- 
sidered. The  temporary  regulations  are 
essentially  the  same  as  those  in  S  15.116 
which  regulate  the  operation  of  non- 
voice  devices,  except  that  the  permitted 
field  strength  has  been  increased  from 
lOfiOO  to  50,000  /iV/m  at  3m  in  response 
to  the  Gutzmer  pleading.  The  text  of 


■  See  paragraph  3,  supra. 

■Although  there  are  no  requirements  on 
llie  recelvw  part  of  these  systems  at  present, 
this  Is  subject  to  change  In  another  rule 
"»*>-'"g  proceeding  in  POC  Docket  No.  30746 
(41  PR  13375,  58  FCC  2nd  6,  page  839). 


these  new  regulations  is  set  out  in  tlie 
Appendix."  •■ 

15.  During  this  3  year  period,  the  cord- 
less telephone  equipment  industry  may 
petition  the  Commission  to  amend  the 
rules  to  make  special  provisions  for  their 
devices.  This  must  l>e  accompanied  by  a 
positive  showing  why  it  is  in  the  public 
interest  to  do  so.  Any  such  petition 
should  be  submitted  promptly,  but  in  no 
event  later  than  9  months  after  release  of 
this  order,  to  allow  adequate  time  for 
normal  rule  making  process.  The  indus- 
try is  also  put  on  notice  that  the  Com- 
mission does  not  anticipate  extending  the 
temporary  regulations  adopted  herein 
beyond  the  three  years  specified.  Also, 
the  Industry  is  reminded  that  the  respon- 
sibiUty  is  theirs  and  not  the  Commis- 
sion's for  making  a  showing  that  such 
rules  are  necessary  and  in  the  public 
interest.  Such  a  determination  has  not 
been  made  here. 

Petitions  Re  Restrictions  in  the  49 
MHz  Band 

16.  Radio  Communications  Co.,  Inc.. 
(Radcom)  another  manufacturer  of  such 
cordless  equipment,  in  its  petition  re- 
quests reconsideration  of  the  require- 
ment in  §  15.118(d)  that  a  device  operat- 
ing under  the  new  provisions  at  49  MHz 
must  be  completely  self-contained  with 
the  antenna  permanently  attached  and 
the  microphone  built  into  the  box  con- 
taining the  device.  Radoom  states  that 
they  contemplate  redesign  of  their  sys- 
tem, which  operates  under  the  old  pro- 
visions at  27  MHz,  to  use  the  new  fre- 
quencies at  49  MHz.  Although  not  ex- 
plicitly stated,  the  petition  Implies  that 
the  restriction  in  §  15.118(d)  would  pre- 
clude their  type  of  device,  since  the 
microphone  which  is  in  a  telephone 
handset,  is  separated  by  a  connecting 
wire  from  the  box  housing  the  trans- 
mitter. Whether  the  firm  is  able  to  pro- 
duce a  marketable  system  at  49  MHz  is 
not  clear  from  the  petition. 

17.  In  a  similar  vein,  Mr.  Bruce  D. 
Ross,  a  private  consultant,  states  that  he 
is  in  the  process  of  designing  a  cordless 
telephone  equipment  and  that  the  new 
rules,  particularly  §  15.118(d),  are  un- 
necessary. Mr.  Ross  argues  that  there  i.re 
man  configurations  and  services  that 
should  be  allowed,  but  are  presently  ex- 
cluded by  the  built-in  microphone  and 
no  remote  control  rule.  Most  of  these,  he 
states,  could  be  used  in  commercial  appli- 
cations; such  as,  desk  top  sets  witli 
microphones  or  handsets  on  cords,  wall 
mounted  sets  with  handsets,  fork  truck, 
scooter,  bicycle  and  hard  hat  mounted 
units  for  use  inside  factories  and  con- 
struction sites,  telephone  operator  type 
headsets.  If  the  intent  of  the  require- 
ment is  curtailment  of  the  range  by  pre- 
venting the  device  to  be  mounted  on  tall 
pole.";,  this  can  be  accomplished  by  more 
direct  rules,  he  argues.  He  also  recom- 
mends that  prohibition  of  remote  opera - 


'•  Inasmuch  as  cordless  phones  are  at- 
tached to  the  telephone  network,  they  must 
be  separately  registered  with  the  Commission 
pursuant  to  Part  68  and  Subpart  L  of  Part 
2  of  FCC  Rules. 
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tion,  restrictions  on  modulation  and 
channel  specflcations  be  deleted.  No  jus- 
tification is  provided  for  these  recom- 
mendations. 

18.  With  respect  to  the  self-contained 
restriction  in  §  15.118,  the  Commission 
r:?rees,  in  part  with  Radcom  and  Mr. 
Ross  that  a  requirement  for  a  built-in 
microphone  would  preclude  many  types 
of  useful  devices.  The  intent  of  this  re- 
striction is  to  insure  that  the  radiated 
signal  from  the  device,  hence  its  inter- 
ference potential,  is  not  increased  by  at- 
tachment of  external  antennae  and 
microphones.  Since  this  can  be  accom- 
plished by  limiting  Wie  microphone  cable 
length  and  by  requiring  the  device  be 
tested  with  the  permanently  attached 
microphone  cable  orientated  so  as  t'::  pro- 
duce maximum  radiation,  we  are  re- 
vising this  restriction  accordingly. 

B.iRRETT  Petition  for  Additionai  R.^dic 
Control  Frequencies 

19.  Barrett  Electronics  Corporation,  hi 
their  petition,  states  that  the  rule 
changes  in  this  proceeding  will  preclude 
a  material  handling  equipment  that  they 
have  been  manufacturing  and  marketing 
to  the  grocery  industry  for  over  20  years. 
The  system  they  are  producing  is  de- 
scribed as  a  radio  remote  controlled 
tractor-trailer  train  which  is  used  by 
wholesale  grocery  warehouses  for  order 
selections.  The  train  operator  wearing 
a  small  transmitter  on  his  belt  controls 
the  tractor  from  the  various  positions 
adjacent  to  the  vehicle  as  he  finishes 
each  loading  operation. 

20.  To  insure  that  each  operator  con- 
trols only  his  particular  tractor,  Barrett 
designs  each  system  (transmitter-tractor 
combination)  to  operate  on  a  separate 
frequency  and  have  a  range  of  approxi- 
mately 30  feet.  Because  some  warehouses 
utilize  up  to  50  trains,  50  separate  fre- 
quencies are  used  with  the  present  equip- 
ment operating  under  the  interim  pro- 
visions of  Section  15.115  of  the  rules  with 
a  5  kHz  spacing  between  each  channnel 
over  the  entire  band,  26.97-27.27.  The 
petition  states  that  this  type  of  opera- 
tion is  obviously  not  feasible  on  the  5 
channels  at  49  MHz,  nor  is  it  on  the  6 
channels  in  the '27  MHz  under  the  new 
provisions.  Electronic  schemes  to  reduce 
the  number  of  channels,  such  as  time  di- 
vision or  synchronous  operation,  Barrett 
claims  have  not  proved  feasible.  Rede- 
signing the  equipment  to  operate  in  the 
licensed  Business  Radio  Service  is  also 
not  acceptable,  because  of  the  limited 
number  of  channels  available,  Barrett 
asserts.  Distributing  the  system  over  all 
bands  available,  licensed  or  unUcensed  is 
costly  and  entirely  unsatisfactory  to  the 
petitioner.  Barrett  concludes  by  request- 
ing that  instead  of  the  present  unlicensed 
operation  anywhere  In  the  CB  band,  li- 
censed low  power  (100  milliwatts)  limited 
bandwidth  operation  be  allowed,  with 
5  kHz  spacing  throughout  the  entire 
26.97-27.27  MHz  band. 

21.  Barrett's  request  for  a  number  of 
frequencies  spaced  5  kHz  apart  over  the 
entire  CB  band  to  provide  for  the  li- 
censed operation  of  remote  control  de- 
vices is  outside  the  scope  of  this  pro- 


ceeding. To  accomplish  this,  a  new  rule 
making  proceeding  must  be  initiated  to 
amend  the  present  rules  to  make  addi- 
tional frequencies  available  for  remote 
control  operation  in  the  27  MHz  band. 
However,  it  is  not  apparent  that  new 
rules  are  necessary  in  this  instance,  since 
the  presait  rules  appear  to  accommodate 
the  type  of  operation  described  by 
Barrett.  For  instance,  a  transmitter  li- 
censed for  use  in  the  Business  Radio 
Sen^ice  under  Part  91  of  the  rules  v.ith 
an  output  power  of  200  milliwatts  may 
operate  on  almost  any  frequency  allo- 
cated for  use  in  the  Business  Radio  Serv- 
ice with  minimum  technical  restrictions. 
EUgibility  requirements  for  licensing  in 
this  sernce  are  minimal  and  certainly 
within  the  realm  of  most  small  busi- 
nesses. A  second  possibility  in  the  Busi- 
ness Radio  Service  is  U5e  of  the  offset 
frequencies  at  450-470  MHz  ibandi . 

22.  Notwithstanding  these  alternatives, 
there  are  eleven  frequencies  available  for 
remote  operation  without  an  individual 
license  at  27  MHz  and  49  MHz,''  provided 
the  device  complies  with  both  tlie  tech- 
nical and  certification  requirements  of 
Subpart  D  of  Part  15  of  FCC  Rules.  A 
suitable  coding  scheme,  similar  to  the 
type  used  by  most  door  opener  controls. 
could  accommodate  several  controllers 
on  each  frequency. 

Extension  of  Interim  Reqvikements 

23.  The  rules  adopted  in  this  proceed- 
ing allow  a  7  year  period  for  amortization 
of  devices  operating  in  the  27  MHz  band 
under  the  previous  provisions  in  Part  15. 
Manufacture  and  marketing  must  cease 
March  18,  1977  and  March  18,  1978.  re- 
spectively. Inasmuch  as  several  peti- 
tioners must  modify  their  present  equip- 
ment in  accordance  with  the  rules 
appended  hereto,  the  Commission  is  ex- 
tending the  7  year  amortization  period 
imder  the  interim  provisions  in  Section 
15.115  for  an  additional  six  months.  ITiis 
is  to  allow  these  manufacturers  the  time 
needed  to  produce  equipment  under 
these  modified  requirements. 

24.  In  view  of  the  foregoing,  the  Com- 
mission finds  that  it  is  in  the  public  in- 
terest to  amend  Section  15.118 te > ,  in  the 
manner  described  herein,  to  extend  the 
date  for  manufacturing  low  power  com- 
munication devices  in  the  CB  Band  for 
six  months,  and  to  permit  continued 
manufacture  of  cordless  telephone  ter- 
minal devices  under  restricted  conditions 
for  a  period  of  3  years,  pursuant  to  the 
discussion  in  paragraph  12  above.  Pur- 
suant to  the  authority  contained  in  Sec- 
tion 4(1),  302  and  303(r)  of  the  Com- 
munications Act  of  1934,  as  amended 
it  is  ordered,  That  effective  February  28. 
1977,  Part  15  is  amended  as  set  forth 
below. 

25.  It  is  further  ordered.  That  to  the 
extent  indicated  above,  the  subject  peti- 
tions are  granted  and  in  all  other  re- 
spects, denied. 


(Sec>  4.  303.  48  Stat  .  a.?  amended.  1066,  1082. 
Sec.  302.  82  Stat.  290;  47  US.C  154.  302 
303  > 

Federal  Commvnications 

Commission. 
Vincent  J.  Mcllins. 

Secretar:^. 

Part  15  is  amended  as  follows: 
1.  A  new  5  15.114  is  added  to  read  as 
follows : 

^  1.1.114  liil«Tini  roquiroiiieiits  for  ««ir.l- 
li'ss  Iclophoiir  lorniinal  do  ices  ojxr- 
alins  U-lwecn  26.97-27.2  MHz. 

A  low  power  communication  device 
u.^ed  as  a  cordless  telephone  terminal 
device  that  complies  with  all  the  require- 
ments of  paragraphs  <•&)  through  'i' 
may  be  operated  until  Januar>'  1,  198G 
Manufacture,  importation  and  market- 
ing of  such  a  device  shall  cease  Janu- 
ary 1.  1980.  April  1.  1980  and  Janiiarv  i 
1981.  respectively. 

'a>  The  device  may  only  be  used  n^  n 
cordless  telephone  terminal  device. 

"  b  >  The  device  shall  operate  on  one    : 
more  of  the  fo!lo\>  ing  frequencies: 


2fi.995  MHz 
27.045  MHz 
27  095  MH;i 


27.145  MHz 
27.1  B5  MHz 
27.255  MHz 


"  Six  frequencies  are  available  to  non-voice 
operation  at  27  MHz  and  five  frequencies  at 
49  MHz  making  a  total  of  11  frequencies 
available  under  Part  15  for  remote  operation. 


<c>  Frequency  tolerance  of  earner; 
=0.01^7.  This  tolerance  shall  be  main- 
tained for  a  temperature  variation  of 
—20'  to  -i-50'C  at  normal  supply  voltage 
and  for  a  variation  in  the  primarj*  supply 
from  85''>  to  115%  of  the  rated  supply 
voltage  at  a  temperature  of  20  °C. 

"d>  The  authorized  band  shall  be  20 
kHz  centered  on  the  frequencies  libted 
in  paragraph  <bi  of  this  section. 

(e^  Emissions  within  the  authorized 
band  shall  not  exceed  50,000  nV/m  when 
measured  at  3  meters  in  accordance  with 
a  procedure  approved  by  the  Commission . 

tf^  Emissions  between  10  kHz  and  50 
kHz  from  the  carrier  frequency  shall  not 
exceed  1000  .<V  m  at  3  meters. 

ig»  Emissions  greater  than  50  kH' 
from  the  carrier  frequency  shall  not  ex- 
ceed 300  fiV/m  at  3  meters.  The  spectnmi 
shall  be  scanned  from  10  kHz  to  1000 
MHz  and  all  emissions  from  the  device 
shall  be  scanned  from  10  kHz  to  100  MHz 
exceeding  30  .  V  m  at  3  meters  shall  be 
reported. 

ih>  If  the  device  is  designed  to  operate 
from  commercial  power  lines,  the  BF 
energy  fed  back  into  the  power  lines 
shall  not  exceed  100  microvolts  on  any 
frequency  below  25  MHz  when  measured 
in  accordance  with  the  procedure  in 
IEEE  Standard  213  (See  §  15.75  of  this 
Part^. 

u»  The  device  shall  be  registered  pur- 
suant to  the  procedures  in  Subpart  L  of 
Part  2  of  this  Chapter  demonstrating 
that  the  device  complies  with  the  re- 
quirements in  Part  68  of  this  Chapter. 

2.  The  headnote  and  Introductory  text 
of  §  15.115  are  revised  to  read  as  follows: 

§  13.115      Interim  requirenaenU   for   op- 
eration between  26.97-27^7  MHz. 

A  low  power  conununications  device 
complying  with  all  the  provisions  of  par- 
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agraphs  (a)  throiigh  (d)  of  this  section 
niay:  be  operated  until  September  18, 
1983,  Manufacture  and  importation  of 
sucb  a  device  shall  cease  September  18, 
1977  and  October  18,  1977,  respectively. 
Applications  for  certification  of  such  a 
device  will  not  be  accepted  by  the  Com- 
mission after  June  18,  1977.  Marketing 
of  such  a  device  shall  be  terminated  not 
latet  than  September  18. 1978. 

|»  •  •  •  • 

3.  Paragraph  (e)  of  §  15.118  is  revioed 
to  read  as  follows: 


§  15.118     Technical     Specifiratiuii* 
die  band  49.82-49.90  MHz. 


for 


tei  The  device  shall,  with  the  excep- 
tion of  the  microphone,  be  completely 
self-contained  with  the  antenna  per- 
manently attached  to  the  enclosure  con- 
taining the  device.  The  microphone  may 
be  external  to  the  device,  provided  it  is 
permanently  attached  to  the  enclosure 
with  a  cable  not  longer  than  1.5  meters. 
•  •  •  •  « 

4.  Paragraph  (dt  of  S  15  119  is  levL-^ed 
to  read  as  follows: 

§  13.119     Altemulivc  Ircliiiii-al  ^iM-rifira- 
lions  for  Ihc  band  i9.82-l<>.'»0  MHa. 

«  •  «  •  > 

<d)  The  device  shall,  with  the  excep- 
tion of  the  microphone,  be  completely 
self-contained  witji  the  antenna  per- 
manently attached  to  the  enclosure  con- 
taining the  device.  The  microphone  may 
be  CKternal  to  the  device,  provided  it  is 
permanently  attached  to  the  enclosure 
with  a  cable  not  longer  than  1.5  meters. 
«  •  •  •  • 

[PR  DCK-.77-2339  Filed  1-24-77:8:45  a:r. 

Title  49 — ^Transportation 

CHAPTER  11 — FEDERAL  RAILROAD  AD- 
MINISTRATION, DEPARTMENT  OF 
TRANSPORTATION 

[F^A  Docket  No.  HS-i,  Notice  No  6; 

HOURS  OF  SERVICE  ACT 

Signal  Service:  Interim  Statement  of 
Agency  Policy  and  Interpretation 

On  September  28,  1976,  the  Federal 
Railroad  Administration  (fHA)  pub- 
lished in  the  Federal  Register  a  pro- 
posed statement  of  agency  policy  and 
interpretation  concerning  the  Hours  of 
Service  Act,  as  amended  (45  U.S.C.  61- 
64b;  hereinafter  "Act")  (41  FR  42692  >. 
Public  comments  were  requested  to  be 
submitted  by  October  29,  1976.  Subse- 
quent notices  extended  the  comment  pe- 
riod through  December  7.  1976  'see  41 
FR  48163,  November  2, 1976;  41  FR  52351. 
Norember  29.  1976;  41  FR  54047,  De- 
cember 7.  1976).  FRA  administers  and 
enforces  the  Act  under  section  6(f>i3' 
(A)  of  the  D^sertment  of  Transporta- 
tion Act  (49  U.S.C.  1655(f)  (3)  (At)  and 
a  delegation  from  the  Secretary  of 
Transportation  (49  CFR  1.49(di  >. 

Having  analyzed  the  comments  re- 
ceived in  light  of  the  express  purpose  of 
the  Act,  its  legislative  history,  case  law. 
and  prior  administrative  interpretations, 
FRA  has  decided  to  Issue  interim  inter- 


pretations concerning  the  limitations  on 
houls  of  service  of  individuals  engaged  in 
installing,  repairing  or  maintaining  sig- 
nal systems  (section  3A  of  the  Act).  A 
final  statement  of  policy  and  interpreta- 
tion addressing  the  balance  of  the  statute 
wUl  be  published  in  the  very  near  future. 

Eleven  individuals  or  organizations 
submitted  comments  on  the  segment  of 
the  proposed  statement  dealing  with  sig- 
nal service.  A  joint  submission  by  the  or- 
ganization representing  the  great  major- 
ity of  common  carriers  by  railroad  and 
the  principal  labor  imion  representing 
employees  affected  by  section  3A  of  the 
Act  was  particularly  helpful.  FRA  has 
adopted  much  of  the  substance  of  that 
joint  submission  in  preparing  the  in- 
terim interpretations.  Other  comments 
have  been  considered  and  incorporated 
to  tRe  extent  appropriate. 

The  interim  interpretations  set  fortli 
below  are  designed  to  implement  safety 
polica'  considerations  within  the  frame- 
work of  the  Act,  guarding  against  exces- 
sive periods  of  work  while  permitting 
enough  flexibility  to  assure  that  systems 
vital  to  the  safety  and  efficiency  of  rail 
transportation  are  properly  maintained. 
FRA  is  issuing  interim  interpretations  at 
this  time  because  of  the  complexity  of 
the  administrative  problems  Involved  in 
applying  the  amended  statute  to  the 
variety  of  factual  situations  possible. 
The$e  interpretations  may  be  modified 
as  knowledge  is  gained  of  the  various 
practical  situations  that  may  arise  un- 
der the  Act.  This  will  permit  FRA  to  as- 
sess the  actual  application  of  the  Act  to 
persons  in  signal  service.  If  it  becomes 
evident  that  the  intent  of  the  Act  is  not 
achieved  by  these  interpretations,  then 
FRA  may  be  required  to  issue  interpre- 
tations based  on  a  more  strict  reading  of 
the  statute. 

In  making  their  joint  submission,  in- 
dustry and  labor  representatives  noted 
thejr  intention  to  seek  legislative  ac- 
tion to  address  possible  deficiencies  in  the 
Act  and  clarify  its  intended  application. 
FRA  has  been  mindful  of  the  likelihood 
of  such  action  in  preparing  these  interim 
inttirpretations. 

Covered  service.  Six  commenters  ad- 
dressed the  issue  of  the  scope  of  covered 
signal  service.  One  commenter  urged 
that  all  maintensmce  of  way  employees 
have  a  role  in  the  installation,  mainte- 
nance or  repair  of  signal  systems  and 
that  a  tired  or  fatigued  person  working 
any  place  on  the  signal  system  is  a  dan- 
ger to  the  integrity  of  the  entire  system. 
An  organization  representing  electrical 
workers  detailed  the  tasks  which  are  the 
responsibility  of  its  members  on  some 
railroads  but  which  are  listed  in  the  leg- 
islative history  as  duties  of  "signalmen". 
The  commenter  objected  to  the  use  of 
the  term  "signalman"  to  identify  mem- 
bers of  other  crafts  and  concluded  by 
arguing  that  the  Act  should  be  construed 
to  apply  only  to  such  tasks  as  are  uni- 
formly assigned  to  the  signal  craft  on  all 
raUroads  across  the  country. 

FRA  is  convinced  by  the  language  of 
the  legislative  history  and  the  stated  pur- 
pose of  the  Hours  of  Service  Act  that  the 
proper  i>enchmark  for  application  of  the 
Act  must  be  found  in  the  relationship 


of  the  particular  function  or  service  to 
the  safety  of  the  devices  and  sy^ms 
which  Con£n*ess  deemed  to  fall  under  the 
general  rubric  of  "signal  systems".  TTiat 
is,  covered  service  cannot  be  defined  by 
reference  to  the  craft  whlcfti  owns  the 
contractual  right  to  a  i>articular  task  on 
one  or  more  railroads.  Rather,  the  focus 
must  be  safety  of  railroad  operations  as 
it  is  affected  by  the  readiness  of  individ- 
uals who  work  on  the  identified  devices 
and  systems.  Therefore,  the  discussion 
of  covered  service  which  appears  in  the 
interim  interpretations  is  substantially 
unchanged  from  the  discussion  in  the 
notice  of  Interpretations.  A  commenter 
has  noted  that,  through  inadvertent 
error,  the  words  "train  control  and  cab 
signal  systems,  interlocking  systems' 
were  omitted  from  the  quotation  taken 
from  House  Report  94-1166.  The  quota- 
tion has  t>een  corrected  in  the  present 
document. 

Two  commenters  urged  that  the  con- 
struction of  signal  systems  should  be 
distingiiished  from  the  "installation"  of 
signal  systems.  The  commenters  believe 
that  the  latter  term  should  be  read  to 
mean  "activation".  No  basis  appears  in 
the  legislative  history  for  making  such 
a  distinction.  While  it  is  true  that  nor- 
mal testing  procedures  should  limit 
potential  hazards  deriving  from  defects 
in  construction.  Congress  may  well  have 
assumed  that  some  problems  could  go 
undetected  as  a  result  of  faulty  testing 
or  that  a  lack  of  durability  could  be 
caused  by  poor  workmanship.  Indeed,  the 
Committee  on  Interstate  and  Foreign 
Conunerce  of  the  House  stated  in  its  re- 
port on  the  legislation  "A  signalman  who 
worked  excessive  hours  in  either  the 
"construction"  or  maintenance  of  signal 
systems  may  make  errors  in  the  intricate 
wiring  or  adjustment  of  those  devices 
which  would  circumvent  the  safety  func- 
tions of  the  system."  (Emphasis  added.) 
H.R.  Rep.  No.  94-1166  (1976)  at  page  13. 
Two  commenters  stressed  the  use  of  sub- 
sequent component  tests  as  a  basis  for 
excluding  work  done  in  carrier  signal 
shops  from  the  coverage,  of  the  Act. 
Again,  there  would  seem  tojae  insufficient 
basis  for  distinguishing  between  repjairs 
on  components  in  the  field  and  repairs 
effected  in  a  carrier  shop.  One  commen- 
ter would  exclude  testing  and  inspection 
functions  from  covered  service.  FRA  be- 
lieves that  testing  and  inspection  are  an 
important  and  integral  part  of  overall 
system  maintenance. 

Limitations  on  hours.  One  commenter 
suggested  that  the  text  point  out  more 
strongly  that  a  new  24-hom'  period  may 
l>egin  after  any  8 -hour  period  of  release. 
Additional  examples  have  been  added 
which  point  out  this  fact. 

Duty  time.  Perhaps  the  most  difficult 
problem  posed  by  the  general  language 
of  section  3A  of  tiie  Act  is  the  definition 
of  time  on  duty.  Individuals  who  work 
on  signal  systems  often  spend  much  of 
their  compensated  time  traveling  for  the 
carrier's  purposes.  Since  such  travel  in- 
evitably adds  to  fatigue  and  detracts 
from  time  available  for  rest,  and  since 
the  provision  on  commingled  service  con- 
templates that  noncovered  service  will 
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normally  be  counted  with  covered  serv- 
ice in  computing  total  time  on  duty, 
clearly  time  spent  in  transportaticm  be- 
fore covered  service  and  enroute  between 
work  sites  must  be  recognized  to  be  on- 
duty  time.  Similarly,  travel  from  a  work 
site  to  headquarters  by  cm- track  vehicle 
involves  potential  peril  to  train  opera- 
tions and  to  the  Individuals  themselves 
and  must  be  viewed  as  time  on  duty. 
However,  as  one  commenter  pointed  out, 
highway  travel  back  to  the  headquarters 
or  residence  after  work  is  complete,  by 
Itself,  involves  no  hazard  to  the  safety 
of  train  operations.  Further,  travel  to  the 
residence  (directly  or  via  the  headquar- 
ters) following  a  period  of  covered  serv- 
ice closely  resembles  deadheading  or  a 
combinatimi  of  deadheading  and  com- 
muting. 

As  recommended  in  the  joint  industry/ 
labor  submission,  FRA  has  revised  the 
discussion  and  examples  concerning 
travel  time  from  the  work  site  to  the 
headquarters  or  residence  outside  the 
regular  work  day. 

Both  industry  and  employee  represent- 
atives have  urged  that,  while  all  travel 
time  within  regular  assigned  work  hours 
should  be  acknowledged  to  be  time  on 
duty,  time  spent  in  transportation  from 
a  work  site  to  the  headquarters  or  resi- 
dence outside  regularly  assigned  horn's 
should  be  treated  neither  as  time  on  duty 
nor  as  time  off  duty.  That  is,  the  em- 
ployee should  be  considered  to  have  been 
"released"  for  purposes  of  the  prohibi- 
tion on  excess  service;  but  the  employee 
would  not  be  considered  "off  duly"  for 
purposes  of  the  required  period  of  release 
of  8  or  10  hours.  In  the  text  below,  FRA 
authorizes  this  treatment  of  transporta- 
tion time  following  any  period  of  covered 
or  commingled  service  outside  regularly 
scheduled  hours.  TTiat  is,  during  the  next 
months  FRA  will  not  assert  statutory 
penalties  involving  alleged  violations 
where  such  time  is  used  in  computing  ex- 
cess service  and  no  violation  would  exist 
absent  the  addition  of  such  time.  How- 
ever, PRA  will  monitor  implementation 
of  this  approach  diu'ing  the  period  these 
interim  Interpretations  are  under  study. 

Effective  periods  of  release.  Because 
many  employees  who  work  on  signal  sys- 
tems perform  overtime  service  outside 
their  regularly  assigned  hours,  and  be- 
cause the  Act  does  not  expressly  articu- 
late the  requirements  for  effective  pe- 
riods of  release,  l)oth  FRA  and  the  com- 
menters have  experienced  difficulty  in 
fashioning  principles  of  general  applica- 
tion concerning  when  time  available  for 
rest  may  be  considered  off-duty  time  suad 
when  the  continuity  of  service  is  broken. 
The  question  of  contlnmty  is  important 
because  it  may  determine  whether  an 
employee  is  required  to  have  10  rather 
than  8  hours  off  following  a  period  of  12 
hours  service.  Obviously,  any  period  con- 
sidered off-duty  time  would  not  count  to- 
ward the  12-hour  maximum. 


After  review  of  all  comments  and  in 
light  of  specific  recommendations  by 
representatives  of  the  industry  and 
affected  employees,  PRA  has  decided  to 
modify  its  position  on  periods  of  release. 
It  has  been  determined  that  regularly 
assigned  meal  periods  should  be  treated 
as  off-duty  time  but  should  not  be  viewed 
as  interrupting  the  essential  continuity 
of  service.  Similarly,  other  periods  of 
release  during  which  the  employee  is 
entirely  free  of  responsibilities  to  the  car- 
rier are  treated  as  off-duty  time.  How- 
ever, only  periods  of  1  hour  or  more  would 
be  recognized  as  effective  breaks  in  the 
continuity  of  ser\1ce. 

One  commenter  urged  tliat  transpor- 
tation time  to  or  from  a  food  service 
facility  should  not  be  counted  as  time  on 
duty.  While  FRA  believes  that  a  strong 
case  can  be  made  that  such  time,  which 
is  expended  in  part  for  the  convenience 
of  the  carrier,  should  be  treated  as  on- 
duty  time,  FRA  recognizes  that  such  a 
view  may  be  impractical  as  applied  in 
many  situations.  Thus,  where  the  em- 
ployee lias  the  option  to  eat  his  Ivmch 
at  the  site  f  by  use  of  a  lunch  box  or  other 
arrangement),  the  entire  meal  period 
may  be  treated  as  time  off  duty. 

It  should  be  stressed  that,  with  the 
exception  of  assigned  meal  periods,  all 
compensated  time  during  a  scheduled 
work  tour  is  considered  time  on  duty. 
A  carrier  may  not  stretch  Uie  permitted 
12-hour  work  period  by  creating  breaks 
in  a  regular  work  day  which  do  not  afford 
meaningful  periods  of  relaxation. 

Emergencies.  Several  commenters 
seriously  questioned  the  proposed  inter- 
pretation of  the  special  emergency  provi-' 
sion  for  signal  service  and  urged  a  more 
liberal  reading  of  the  statute.  The  com- 
menters noted,  for  instance,  that  there 
may  be  no  way  in  many  instances  to  as- 
certain whether  a  false  restrictive  indi- 
cation involves  a  hazard  to  train  opera- 
tions without  first  calling  a  signal  main- 
tainer  to  investigate  the  situation. 

FRA  appreciates  that  the  sectiwi  3A(f ) 
"emergency  situation"  is  a  broader  con- 
cept than  the  section  5(d)  "casualty  or 
imavoidable  su^cident  or  •  •  •  act  of 
God".  That  is,  an  emergency  permitting 
service  up  to  16  hours  may  be  a  less  ex- 
traordinary event  than  an  act  of  God 
permitting  service  in  excess  of  16  hours. 
By  the  same  tc^en,  FRA  is  concerned 
that  the  exception  not  be  read  in  a  way 
which  will  largely  consume  the  rule. 

The  joint  submission  of  industry  and 
employee  representatives  impllcity  rec- 
ognized that  many  potential  safety  prob- 
lems associated  with  false  restrictive 
conditions  and  device  malfunctions  may 
be  eliminated  through  temporary  meas- 
ures such  as  operation  at  restricted 
speed;  but  the  submission  noted  that  cer- 
tain other  conditions  might  produce 
service  disruptions  or  secondary  safety 
problems  rising  to  the  level  of  emer- 
gencies. The  text  below  reflects  an  FRA 
determination  that  conditions  producing 
material  disruptions  of  service  may  be 


legitimate  emergencies  within  section 
3A(f) . 

As  noted  above,  PRA  has  decided  to 
issue  the  interpretatiCHis  which  appear 
below  as  cqjerative  hiterim  interpreta- 
tions pending  review  of  their  effective- 
ness in  carrying  out  the  statutory  design 
and  purpose.  Therefore,  FRA  hereby  re- 
opens for  comment  its  Docket  No.  HS-4 
on  an  indefinite  basis  and  invites  f  urtlier 
public  comment  on  the  proper  appUca- 
Uon  of  section  3A  of  the  Act.  FRA  will 
publish  a  notice  in  the  future  renewing 
the  invitation  for  comments  and  setting 
a  date  for  closing  of  the  comment  period. 

Comments  should  refer  to  Docket  No. 
HS-4  and  should  be  submitted  in  tripli- 
cate to  the  Docket  Clerk  Office  of  cnilef 
Counsel  (RCC-1),  Federal  Railroad  Ad- 
ministration, 400  7th  Street.  SW  .  Wa.'^.h- 
ington,  D.C.  20590. 

In  consideration  of  tlie  foregoing,  the 
foUowing  statement  constitutes  the  pol- 
icy of  FRA  concerning  the  administra- 
tion and  enforcement  of  section  3A  of 
the  Hours  of  Service  Act,  as  amended 
^45  U.S.C.  63a) .  aixi  is  effective  on  Janu- 
ary 25,  1977.  This  statement  should  be 
read  in  conjunction  with  the  final  state- 
ment of  policy  on  the  balance  of  the  stat  - 
ute,  including  general  provisions,  which 
will  be  published  in  the  very  near  future 
Interim  Statement  of  Acknct  Policy  and 

iNrERPRETATION  :    SECTION  3A  OF  THE  HorHP 

or   Service   Act 

i.^ct  of  March  4,  1907,  34  Stat.  1415.  as 
amended  (45  U.S.C.  ei-e*l>>:  sec.  6(f)(3)  i  A) 
of  Pub.  L.  89-670,  80  Stat.  940  (49  U.S.C.  1655 
(f)  (3)  (A>>:  !  1.49(d)  of  the  Regulations  of 
the  Secretary  of  Transportation  (49  CPR  1  49 
(d).) 

The  discussion  below  de.scribes  the  policy 
of  the  Federal  Railroad  Administration 
(PRA)  concerning  the  administration  and 
enforcement  of  section  3A  of  the  Hours  of 
Ser\ice  Act  (45  U.S.C.  63a).  SecUon  3A  es- 
tablishes maximum  hours  of  service  and  re- 
quired periods  of  release  for  individuals  em- 
ployed by  common  carriers  who  are  engraged 
in  installing,  repairing  or  maintaining  signal 
systems. 

Section  3A  was  added  to  the  Act  by  section 
4^d)  of  the  Federal  Railroad  Safety  Author- 
ization Act  of  1976,  Pub.  L.  No.  94-346.  90 
Stat.  819.  This  amendment  became  effective 
July  8.  1976. 

COVERED     SEKVICE 

The  legislative  history  of  section  3A  es- 
tablishes that  Congress  Intended  to  make 
subject  to  the  Act  aU  those  persons  who  work 
on  "signta  systems,"  and  ttaat  this  term  was 
meant  to  refer  to  a  VKriety  of  technologies 
bearing  on  the  safety  of  railroad  operations. 
The  House  committee  report  on  the  1976 
amendments  contains  the  following  state- 
ment, which  was  repeated  on  the  Senate  floor 
during  the  debate  on  passage  In  that  body 
and  which  sets  forth  tlie  congressional  un- 
derstanding of  the  term  "signal  systems' : 

The  duties  of  signal nrven  encompass  the 
construction,  Installatton.  repair,  main- 
tenance, testing  and  inspection  of  signal 
systems.  These  signal  syatama  include  auto- 
matic block  signal  systems,  traffic  control 
systems,  train  stop,  train  control  and  cab 
signal  systems,  interlocking  Bystem*,  rail- 
highway  grade  crossing  protection,  automatic 
clissj  float  ton  yards,  hot  box  detectors,  broken 
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llange  det«ctor8,  and  other  similar  devices, 
appUancee  and  systems.  H.R.  Rep.  Ko.  94- 
1186  (1976)  at  pg.  la.  See  123  Cong.  Rec. 
S  10376  (dally  ed.  June  24.  1976) . 

This  explanatlMi  of  the  language  of  the 
statute  stands  as  the  basic  guide  to  the  types 
at  duties  covered  by  this  amendment.  The 
reference  to  "automatic  classification  yards" 
is  to  retarder  mechaiUsms  and  related  con- 
trol systems. 

On  many  railroads  cert-ain  of  Uie  functions 
described  by  Congress  as  relating  to  signal 
systems  are  performed  by  persons  who  are 
assigned  to  other  depau'tments  within  the 
carrier's  organization,  persons  who  may  not 
te  affiliated  with  the  labor  union  which 
represents  "signalmen"  as  that  term  is  com- 
TBonly  employed.  It  is  neither  practical  nor 
realistic  to  vary  the  ajppllcation  of  the  Ac: 
from  one  railroad  to  another,  based  on  which 
craft  has  the  contractual  right  to  particular 
work  of  the  Individual  carrier.  Thus,  the  only 
reasonable  construction  of  the  statute  in 
light  of  the  legislative  purpose  is  that  any 
employee  who  performs  work  on  one  or  more 
at  the  enumerated  systems  during  a  twenty- 
four  hour  period  Is  covered  by  and  subject  to 
ttie  Act.  In  the  discussion  below,  individuals 
covered  by  the  statute  are  referred  to  a.<» 
"signalmen"  for  purposes  of  convenience 
only.  That  term  is  meant  to  include  ali  tn- 
dflvlduals  engaged  In  Installing,  repairing  or 
maintaining  signal  systems. 

It  should  be  noted  that  certain  related 
work  will  have  such  a  minimal  relation  to 
traditional  signal  duties  as  to  put  it  outside 
the  scope  of  covered  service.  For  instance, 
an  individual  responsible  for  track  main- 
tenance whose  only  signal-related  work  Ls 
the  replacement  of  insulation  at  rail  Joints 
would  not  be  covered  by  the  Act. 

In  keeping  with  the  functional  approach 
of  the  Act,  employees  are  subject  to  the  Act 
only  if  they  perform  covered  service.  Work  in 
the  nature  of  digging  ditches  into  which 
signal  cables  are  to  be  laid,  putting  up  poles 
(without  Installing  signal  lines),  and  driv- 
ing signal  department  vehicles  Is  not  cov- 
ered service  under  the  Act.  Of  course,  if  ai; 
Individual  performing  non-covered  sert  n.e 
also  engages  in  covered  service  during  tlie 
twenty-four  hour  period,  then  the  individual 
win  be  subject  to  the  Act  with  respect  to  '  ot.- 
duty"  time  and  required  off-duty  ppruici.- 

LIMrrATIONS    ON    HOlTtS 

No  Individual  employed  by  a  comnioii  c.ir- 
rier  In  installing,  repairing  or  maintaining 
aignal  systems  may  be  required  or  permitted 
»  work  In  excess  of  twelve  continuous  iiours. 
After  working  twelve  continuous  hours,  an 
individual  must  be  given  at  least  ten  consec- 
utive hours  off  duty  before  being  permitted 
to  return  to  work. 

No  individual  engaged  In  covered  work  may 
be  required  or  permitted  to  continue  on  duty 
or  go  on  duty  unless  he  has  had  "at  least 
eight  consecutive  hours  off  duty  within  the 
preceding  twenty-four  hours."  The  clear 
!f>lrlt  and  intent  of  the  quoted  language  lead 
to  the  conclusions  that : 

( 1 )  When  the  time  on  duty  is  broken  or  in- 
■«rrupted  by  off-duty  periods  of  less  tliau  8 

consecutive  hours,  the  individual  may  be  on 
duty  up  to  a  maximum  of  12  hours  during  a 
34  hour  period,  so  long  as  such  individual 
kas  had  a  statutory  off-duty  period  of  at  least 
S  or  10  consecutive  hours  immediately  prior 
to  reporting  for  work. 

(2)  After  completing  the  12  hoiirs  of 
kroken  duty,  or  at  the  end  of  the  24  hour 
yerlod.  whichever  occurs  Qrst,  the  employee 
nay  not  be  required  or  permitted  to  con- 
tinue on  duty  or  to  go  on  duty  until  he  has 
kad  at  least  8  consecutive  hours  off  duty. 

(3)  The  24-hour  period  referred  to  in  para- 
graphs 1  and  2  above  shall  begin  when  an 
employee  reports  for  work  Immediately  after 
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tals  having  had  a  statutory  off-duty  period  at 
a  or  10  hours. 

The  provision  on  emergencies,  discussed 
below,  may  extend  the  permissible  time  on 
duty  referred  to  above. 

The  following  examples  Illustrate  the  ef- 
fect of  the  limitations  on  hours  of  service 
in  situations  similar  to  those  likely  to  be 
encountered  on  many  railroads.  For  sim- 
plicity, the  examples  assume  no  regularly 
assigned  meal  periods  during  the  stated 
hours,  no  emergencies,  and  no  travel  time.  As 
used  throughout  these  Interim  interpreta- 
tions, "regular  duty  tour"  refers  to  any  sched- 
uled period  of  service.  It  is  to  be  distin- 
guished from  trouble  calls,  when  the  env 
ployee  is  called  without  prior  warning  to  per- 
form a   particular  task. 

Example  A 

Pact.s:  Regular  duty  tour,  7:00  am. -3:0© 
p.m.  (8  hours).  Trouble  call,  10:00  p.m.- 
1:00  a.m.  (3  hours). 

Effect  of  law:  The  individual  may  not  re- 
turn to  his  regular  job  until  9:00  a"m..  since 
he  mu.st  have  8  con.secutive  hours  off  duty 
before  commencing  a  new  24-hour  period. 
(Note  that  the  individual  had  not  had  8  con- 
secutive hours  off  duty  between  his  release  at 
3:00  p.m.  and  the  trouble  call).  On  these 
fb.ct.s  the  employee  could  take  a  short  trouble 
call  if  he  could  complete  it  by  7:00  a.m.  How- 
ever,  if  he  returned  home  at  7:00  a.m.  he 
oou'.d   not   return  to  work   before  3:00   p.in 

Example  B 

Pacts:  Regular  duty  tour,  7:00  a.m.-3:00 
p.m.  (8  hour.s).  Trouble  call,  11 :00  p.m.-1 :00 
a.m.  (2  hours  I . 

Effect  of  law:  The  indfvidual  may  itturn  to 
work  at  7:00  am  .  his  normal  starting  time, 
since  he  did  have  8  consecutive  hours  off  duty- 
prior  to  the  11:00  p.m.  trouble  call,  which 
commenced  a  new  24-hour  period.  However, 
the  individual  would  be  limited  to  10  hours 
of  work,  since  he  has  already  worked  2  hours 
in  the  new  24-hour  period.  i 

Ex.fMPLE    C 

Facts:  Work.  7:00  a. .m. -3:00  p  ni  (B 
hours).  Off  duty.  3:00  p.m.-ll:00  p.m.  (8 
hours).  Work.  11:00  p.m.-7:00  a.m.  (8  hours) . 
Off  duty.  7:00  a.m.-3 :00  p.m.  (8  hours).  Work. 
3:00  p.m.-ll:00  p.m.  (8  hours). 

Effect  of  law:  No  violation  of  law  "because 
»  new  24-hour  period  commences  when  the 
employee  reports  for  work  after  each  8-hour 
period  off  duty.  At  the  end  of  the  last  fi-hour 
work  period,  the  employee  has  an  additional 
4  hours  that  he  may  work  in  other  than 
emergency  service  under  the  law  during  tlie 
84-hour  period  which  began  at  3:00  pm 

Example  D 

Facts:  Regular  duty  tour,  7:00  a.m.-3:00 
p.m.  (8  hours).  Trouble  call  1,  10:00  p.m.- 
12:00  midnight  (2  hours).  Trouble  call  2. 
5:00  a.m.-«  :00  a.m.  (Ihour). 

Effect  of  law:  The  individual  may  not  re- 
turn to  his  regular  duty  tour  until  2:00  p.m., 
since  he  must  have  8  consecutive  hours  off 
«uty  before  a  new  24-hour  period  would 
eommence.  Note  that  on  these  facts  the  em- 
ployee could  take  a  short  trouble  call  if  he 
could  complete  it  by  7:00  a.m.  However,  IX 
he  returned  home  at  7:00  a.m.  he  could  not 
return  to  work  before  3:(X)  p.m. 

Example  E 

Facts:  Regular  duty  toiu-,  7:00  a.ni.-3:0C 
p.m.  (8  hours).  Trouble  call  1,  10:00  p.m.- 
12:00  midnight  (2  hours).  Trouble  call  3. 
t:00  a.m. 

Effect  of  law:  The  individual  must  be  re- 
leased from  duty  at  7:00  a.m.  since  the  24- 
hour  period  which  commenced  at  7:00  a-ni- 
the  previous  day  he»  now  expired.  He  must 
have  8  consecutive  houra  off  duty  before  re- 
turning to  work. 


DtJTY  TIME 

The  Act  provides  that  time  on  duty  com- 
mences when  an  Indivlduta  reports  for  duty 
and  termlnatee  when  the  Individual  »  finally 
released  from  duty. 

Uniform  and  consistent  administration  of 
the  Act  requires  that  a  fixed,  known  stand- 
ard be  enunciated  for  the  treatment  of  time 
spent  In  transportation  for  the  carrier's  pur- 
poses. FRA  has  determined  that  the  follow- 
ing discussion  fairly  Interprets  the  Intent  of 
the  Act  while  providing  objective  standards 
applicable  to  most  common  situations.  For 
purposes  of  the  following,  compensated  travel 
time  means  time  spent  In  transportation  for 
the  carrier's  purposes,  which  is  compensated 
by  the  employer. 

1.  Commuting  distinguished  from  travel 
for  employer.  Normal  commuting  between 
the  individual's  residence  and  his  normal 
"headquarters"  or  "regular  reporting  point" 
is  not  time  on  duty  for  any  purpose.  Thi* 
principle  applies  only  to  commuting  associ- 
ated with  a  regular  work  day,  irrespective  of 
the  method  by  which  the  employee  com- 
mutes. By  contrast,  compensated  travel  time 
to  an  Initial  work  site  other  than  the  indi- 
vidual's headquarters  in  connection  with  a 
regular  work  day  is  considered  time  on  duty 
Customarily,  signal  maintainers  and  other 
employees  engaged  in  this  work  will  report 
to  headquarters  before  going  to  a  work  site 
on  the  line  of  railroad.  However,  in  those  In- 
stances where  an  employee  is  permitted  to 
utilize  some  of  his  compensated  time"  travel- 
ing directly  from  his  residence  to  a  work 
site  where  covered  service  is  performed,  that 
compensated  time  is  counted  as  time  on  duty 
under  the  Act.  It  is  administratively  imprac- 
ticable to  distinguish  between  work  sites 
which  are  relatively  close  to  the  residence  and 
those  distant  from  the  residence. 

Example  1-A.  Signalman  A  operates  out  oi 
a  headquarters  point  to  which  he  normally 
reports  at  the  beginning  of  a  regular  work 
day.  As  a  matter  of  personal  preference,  Sig- 
nalman A  chooses  to  live  1  hour's  drive  from 
headquarters.  His  transportation  time  be- 
tween his  home  and  the  headquarters  point 
at  the  beginning  and  end  of  the  regiilar  work 
day  is  counted  as  part  of  his  required  off-duty 
period  of  8  or  10  hours. 

Example  1-B.  Signalman  A.  whose  regular 
work  day  begins  at  7:00  a.m.,  goes  directly  to 
a  work  site  on  a  given  day  instead  of  report- 
ing to  headquarters.  Signalman  A  leaves  his 
home  at  6 :30  a.m.  and  drives  to  the  work  site, 
arriving  at  7:45  a.m.  He  Is  paid  from  7:00  a.m. 
until  he  goes  off  duty.  Signalman  A  Is  on  duty 
for  purposes  of  the  Act  commencing  at  7:00 
a.m.  It  is  immaterial  whether  he  drove  to  the 
work  site  in  his  personal  automobile  or  a  car- 
rier-provided truck. 

2.  Transportation  during  and  following 
regular  work  day.  All  time  spent  in  trans- 
portation during  a  regular  work  day  is 
normally  on-duty  time.  Time  spent  In  non- 
rail  transportation  returning  to  headquar- 
ters or  the  Individual's  residence  after  the 
expiration  of  the  regular  work  day  is  neither 
time  on  duty  nor  time  off  duty,  even 
though  such  time  may  be  paid  for.  Time 
spent  in  transportation  by  on-track  vehicle 
is  always  time  on  duty. 

Example  2-A.  Signalman  B  reports  to 
headquarters  for  a  regular  work  day,  7:00 
a.m.-3:00  p.m.,  and  rides  or  drives  to  work 
site  where  covered  service  Is  performed,  c<«n- 
menclng  at  7:40  a.m.  He  departs  work 
site  at  2:20  p.m.  and  rides  or  drives  back 
to  headquarters  where  he  is  relieved  at 
3:00  p.m.  Signalman  B  has  been  on  duty  a 
total  of  8  hours. 

Example  2-B.  Signalman  B  reports  to 
headquarters  for  a  regular  work  day,  7:00 
a.m.~3:00  p.m.,  and  rides  or  drives  to  work 
site  where  covered  service  Is  perfoiTiied,  com- 
mencing at  7:40  a.m.  He  departs  work  site 
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at  3:00  p.m.  and  rides  or  drives  back  to  head- 
quarters where  he  is  relieved  at  3:40  p.m. 
Signalman  B  has  been  on  duty  a  total  of  8 
hours  from  7:00  ajn.  to  3:00  p.m.  Off-duty 
time  commences  at  3:40  pjn. 

Example  2-C.  Signalman  B  reports  to  head- 
quarters few  a  regular  work  day,  7:00  a.m.- 
3:30  p.m.,  emd  rides  or  drives  to  work  site 
where  covered  service  Is  performed,  com- 
mencing at  7:40  a.m.  He  departs  work  site 
at  2:50  p.m.  and  rides  or  drives  back  to  head- 
quarters where  he  Is  relieved  at  3:30  p.m. 
Signalman  B  lias  been  on  duty  a  total  of  8 
hours  from  7:00  ajn.  until  3:00  p.m.  Off- 
duty  time  commenced  at  3:30  pjn. 

Example  2-D.  A  signal  gang  travels  to  a 
work  site  remote  from  Individual  residences. 
The  carrier  houses  the  crew  in  a  motel  (or 
other  facility) ,  which  Is  treated  as  the  tie-up 
point  for  the  gang.  The  gang  has  had  a 
statutory  off-duty  period  and  departs  the 
motel  at  7:30  a.m.  for  a  work  site,  works  con- 
tinuously \intil  7:30  p.m.  and  returns  to  the 
tie-up  point  arriving  at  8:00  p.m.  Members 
of  the  gang  have  been  on  duty  for  12  hovirs 
for  purposes  of  the  Act  and  must  have  10 
consecutive  hours  off  duty  before  returning 
to  work.  The  travel  time  to  the  tie-up  point 
from  7:30  pjn.  to  8:00  p.m.  is  considered 
neither  on-duty  time  nor  off-duty  time;  con- 
sequently, the  10  consecutive  hours  off  duty 
commenced  on  arrival  at  the  tie-up  point 
at   8:(X)   pjn. 

3.  Trouble  caUs.  As  a  general  rule,  all  com- 
pensated tlnke  tTcan  the  time  an  individual 
receives  a  trouble  call  until  he  has  completed 
the  work  for  which  he  was  ceiled  with  be 
considered  time  on  duty.  Of  course,  this  as- 
sumes the  individual  actually  begins  service 
for  the  carrier  immediately  and  that  there 
are  no  diversions  for  personal  reasons.  If  an 
Individual  devotee  only  2  hovu-s  to  a  call  for 
which  he  reoedvee  2  hours  ajid  40  minutes  pay 
under  a  collective  bargaining  agreement,  otily 
the  actual  time  worked  (2  hours)  Is  counted 
for  purposes  of  the  Act.  Travel  time  on  re- 
turn from  an  individual's  work  site  to  his 
headquarters  or  his  home  outside  his  assigned 
hours  (except  any  part  of  said  ttme  per- 
formed in  or  on  an  on-track  vehicle  traveling 
on  rails);  prior  to  receiving  an  off-duty  pe- 
riod. Is  not  counted  as  either  off-duty  time 
or  on-duty  time. 

Example  3-A.  Signalman  C,  after  return- 
ing home  following  a  regular  wwk  day  of  8 
hours,  receives  a  trouble  call  at  10:00  pjn. 
The  work  location  Is  some  distance  from  his 
residence.  Signalman  C  Immediately  puts  on 
work  clothing  and  departs  for  the  work  site 
and  completes  repairs  by  11:30  p.m.  He  ar- 
rives home  at  midnight  having  consumed  30 
minutes  on  the  return  trip.  He  has  been  on 
duty  9%  hours  (8  plus  1%  hours).  His  off- 
duty  time  began  at  12:00  midnight,  when  he 
returned  home  and  had  an  opportunity  for 
meaningful  rest. 

Example  3-B.  Signalman  C,  after  returning 
home  folloviring  a  regular  work  day  of  8 
hours,  receives  a  trouble  call  at  10:00  p.m. 
The  work  location  is  some  distance  from  his 
residence.  Signalman  C  immediately  puts  on 
work  clothing  and  departs  for  his  headqviar- 
ters  and  takes  an  on-track  vehicle  and  drives 
it  over  the  rails  to  the  work  site.  He  com- 
pletes repairs  by  11 :30  pjn.  He  arrives  at  his 
headquarters  at  midnight  after  driving  the 
on-track  vehicle  over  the  rails,  having  con- 
sumed 30  minutes  on  the  return  trip.  Taking 
a  direct  route,  he  arrives  home  at  12:15  aJn. 
Signalman  C  was  on  duty  untu  his  arrival  at 
headquarters  at  midnight.  If  Signalman- C  is 
compensated  in  some  way  for  the  drive  to  his 
residence,  then  the  peHod  from  12 : 00  to  12 :  IS 
a.m.  is  counted  neither  as  on-duty  time  nor 
as  off-duty  time. 

As  a  general  rule,  on-duty  time  ceases 
with  tiie  employee's  release.  (Where  travel 
prior  to  the  end  of  the   work   day  is  In- 


volved, see  paragraph  2  above.)  With  re- 
spect to  trouble  calls,  on-duty  time  ceases 
with  completion  of  the  work  (paragraph  S 
above) .  On-duty  time  begins  again  at  the 
commencement  of  the  employee's  next  regu- 
lar work  day  or  with  the  receipt  of  a  trouble 
call  (paragraph  3  above) . 

EFFECTIVE  PERIODS  OF  RELEASE 

In  order  to  qualify  as  off-duty  time,  a  pe- 
riod Of  release  must  provide  a  meaningful  op- 
portunity for  relaxation.  In  addition,  the 
employee  must  be  free  of  all  responsibilities 
to  the  carrier,  including  any  duty  to  remain 
at  a  particular  location. 

Because  of  the  unique  characteristics  of 
signal  service,  regularly  assigned  meal  pe- 
riods are  not  computed  as  on-duty  time  but 
do  not  break  the  continuity  of  service.  This  Is 
true  regardless  of  the  duration  of  the  meal 
period.  Thus,  service  through  a  scheduled 
work  tour  Is  deemed  to  be  continuous  for 
purposes  of  the  10-hour  release  requirement 
If  the  only  non-duty  period  is  a  regularly  as- 
signed meal  period.  Of  course,  the  10-hour 
release  requirement  would  come  into  play 
only  if  the  continuous  service  (less  the  meal 
period)  totaled  12  hours. 

Example  A 

Facts:  Regular  duty  tour,  7:00  a.m.-12:00 
noon.  Assigned  meal  period,  12:00  noon-12:30 
p.m.  Reg\ilar  duty  tovir  continued,  12 : 30-3 : 30 
p.m.  Additional  service,  8:30-7:30  p.m. 

Effect  of  law:  The  individual  has  worked 
12  continuous  hours  and  must  be  afforded 
10  consecutive  hours  off  duty. 

Example  B 

Facts:  Regular  duty  tour,  7:00  a.m. -12:00 
noon.  Assigned  meal  period,  12 :00  noon-12 :30 
p.m.  Regular  duty  tour  continued,  12 : 30-3: 30 
p.m.  Trouble  call,  4:30  p.m.-8:30  p.m. 

Effect  of  law:  The  individual  has  worked 
a  total  of  12  hours  in  broken  service  and  must 
be  afforded  8  consecutive  hours  off  duty  be- 
fore being  permitted  to  return  to  work. 

All  other  non-duty  periods  of  less  than  one 
hour  during  which  there  Is  an  <9portunity 
for  relaxation  and  during  which  the  individ- 
ual Is  free  of  responsibilities  to  the  carrier 
are  excepted  from  the  computation  of  on- 
duty  ttme.  However,  such  periods  of  less  than 
one  hour  are  not  deemed  to  interrup>t  the 
contintiity  of  service.  Conversely,  periods,  of 
one  hour  or  more  which  are  available  for 
rest  and  during  which  toe  individual  is  free 
of  responsibilities  are  considered  off-duty 
time  and  do  breek  the  continuity  of  service. 

Example  C 

Facts:  Regular  duty  totir,  7:00  a.m.-12 
noon.  Assigned  meal  period,  12:00  noon-l:00 
pjTL  Regular  duty  tour  continued,  1:00-4:00 
pjn.  Trouble  call,  4:30  p.m.-8:30  pjn. 
Travel  on  return  from  trouble  call,  8:30  pjn.- 
9:00pjn. 

Effect  of  law:  The  individual  has  been  on 
duty  12  continuous  hours  (6  +  3  4-4)  and 
must  receive  10  consecutive  hours  off  duty. 
The  30-minute  period  between  the  close  of 
the  scheduled  duty  tour  and  the  trouble 
can  Is  not  counted  toward  time  on  duty  but 
does  not  Interrupt  the  essential  continuity 
of  service.  The  off-duty. period  begins  at  9:00 
p.m. 

Example  D 

Pacts:  Scheduled  duty  tour.  7:00  a.m.- 
12:00  noon.  Assigned  meal  period.  12:00 
noon-12 :30  p.m.  Scheduled  duty  tour  con- 
tinued, 12:30  p.m.-3:30  p.m.  Trouble  call, 
6:30  pjn.-9:30  p.m.  Travel  on  return  from 
trouble  call,  9:30p.m.-10:00pjn. 

Effect  of  law:  The  Individual  has  been  on 
duty  12  hours  in  broken  service  (6  +  3  +  4) 
and  must  receive  8  consecutive  hours  off 
duty.  The  off-duty  period  begins  to  run  at 
10:00  pm. 


EMERGEN-CIES 

Section  3A(f )  of  the  Aot  provides  that  av. 
individual  engaged  in  instaUng,  repairing,  cr 
maintaining  signal  systems  may  work  up  to 
4  additional  hours  wlthbi  a  24 -hour  period 
when  an  actual  emergeeey  exists  and  the 
work  of  the  Individual  Is  related  to  such 
emergency.  This  means  that  during  an  on- 
going emergency  the  tndt»ldual  may  work 
up  to  16  hours  consecutively  or  In  the  aggre- 
gate. An  emergency  ceases  to  exist  when  the 
signal  systems  are  restored  to  service. 

An  emergency  for  purposes  of  signal  serv- 
ice is  considered  to  be  any  condition  caus- 
ing a  material  disruption  of  service  or  con- 
stituting a  significant  safety  hazard.  Exam- 
ples of  emergencies  include  ( 1 )  false  proceed 
Indications.  (2)  malfunctioning  grade 
crossing  protection  devices,  and  (3)  false  re- 
strictive conditions  tkat  materially  disrupt 
service  or  which  may  cause  a.  significant 
safety  hazard.  An  emergeacy  Is  to  be  dis- 
tinguished from  an  extraordinary  event  un- 
der section  6(d)  of  the  Act  which  may  render 
the  limitations  of  the  Act  inapplicable.  For 
instance,  an  unusually  severe  Ice  storm 
might  rise  above  an  emergency  and  qualify 
as  an  "act  of  Ood"  permMttng  service  in 
excess  of  16  hours.  However,  JudlciaJ  pro- 
nouncements on  section  6(d)  have  made  It 
clear  that,  even  in  the  presence  of  an  "act 
of  God"  or  other  extraordlaary  event  the  car- 
rier must  employ  due  diligence  to  avoid  or 
limit  excess  service. 

It  Is  important  to  remember  that  the 
existence  of  a  bona  fide  emergency  does  not 
excuse  the  failure  to  pvovlde  a  proper  off- 
duty  pierlod  after  the  emeiigency  Is  over.  In 
addition,  the  existence  of  a  continuing 
emergency  will  not  always  Justify  working  an 
employee  a  f  till  16  hours. 

Consider  the  following: 

Example 

Pacts:  Work:  7:00  ajn.-3:00  p.m.  >8 
hours).  Trouble  call  10:00  pju.-12:00  mid- 
night (2  hours).  Emergency  call  (valid  con- 
tinuing emergency)  3 :00  a.m. 

Effect  of  law:  The  individual  must  be  re- 
leased for  8  hours  off  duty  not  later  than 
7:00  ajn.,  even  though  at  that  time  he  has 
worked  only  14  hours  total.  The  reason  for 
this  is  that  the  34  hour  period  which  com- 
menced at  7:00  a.m.  the  previous  day  has 
now  expired. 

Note. — These  Interim  Interpretations 
should  be  read  in  conjunction  with  the  final 
statement  of  agency  policy  and  Interpreta- 
tion on  the  balance  of  the  Hours  of  Service 
Act  which  will  be  Issued  In  the  very  near 
future. 

Issued  at  Washington,  D.C  .  on  Janu- 
ary 18.  1977. 

.^s.M>H  H.  Hall. 
Administrator. 

(FR  Doc  77-21&7  Filed  l-24-77;8:45  ami 


CHAPTER  X — INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  A— GENERAL  RULES  AND 
REGULATIONS 

[Service  Order  No.  1256] 

PART  1033 — CAR  SERVICE 

The  Baltimore  and  Ohio  Railroad  Co.  and 
the  Chesapeake  and  Ohio  RaRway  Co. 
Authorized  To  Select  Certain  Cars  of 
Coal  To  Be  Unloaded  by  Port  Coal  Dump- 
ing Machines 

At  a  Session  of  the  laterstste  Com- 
merce Commlssloa.  Railroad  Service 
Board,  held  In  Washlngtxm,  D.C.  on  tbe 
17th  day  of  January,  1977. 
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RULES  AND   REGULATIONS 


It  appearing,  that,  there  are  massive 
accumulations  of  carloads  of  coed  for 
transshipment  by  water  awaiting  un- 
loading by  the  coal  dumping  machines  of 
The  Baltimore  and  Ohio  Railroad  C<»n- 
pany  (B&O)  at  Its  Curtis  Bay  coal  piers 
at  Baltimore,  Maryland,  and  by  The 
Chesapeake  and  Ohio  Railway  Company 
(C&O)  at  its  coal  piers  at  Newport  News, 
Virginia;  that  becaiise  of  extreme  cold 
and  high  moisture  content,  many  of  these 
carloads  of  coal  are  so  deeply  frozen  that 
they  cannot  be  imloaded  at  rates  in  ex- 
cess of  five  cars  per  hour:  that  other 
carloads  (rf  coal  are  available  which  are 
not  so  deeply  frozen  which  can  be  un- 
loaded without  excessive  delay  for  thaw- 
mg  and  loosening;  that  the  normal  prac- 
tice of  the  B&O  and  C&O  Is  to  unload 
cars  on  a  sequential  basis  determined 
by  the  arrival  of  the  vessel  designated  by 
the  transshlpper  to  receive  the  coal;  that 
such  practice  results  in  excessive  delays 
to  cars  of  ooal  which  are  unfrozen  or  only 
partially  frozen  on  arrival  thereby  caus- 
ing these  cars  also  to  become  deeply  fro- 
ten;  that  the  transshipment  of  coal  from 
railroad  cars  to  vessels  has  been  drastic- 
ally reduced  because  of  these  conditions; 
that  the  B&O  and  C&O  are  unable  to 
supply  sufficient  cars  to  coal  mines, 
thereby  forcing  some  mines  to  close  or 
severely  to  curtail  operations  resulting  in 
the  unemployment  of  coal  miners,  rail- 
road employees  and  others  engaged  in 
the  mining  and  transporting  of  coeJ; 
that  several  thousand  carloads  of  coal 
awaiting  movement  are  being  stored  at 
.points  as  far  distant  as  300  miles  from 
the  ports;  that  such  practices  are  re- 
siilting  in  serious  congestion  and  are  in- 
terfering with  the  normal  flows  of  other 
types  of  traffic;  that  the  prompt  unload- 
ing of  coal  less  deeply  frozen  or  imfrozen 
without  regard  to  the 'normal  sequence 
of  unloading  will  enable  the  B&O  and 
C&O  to  reduce  the  backlog  of  cars  await- 
ing unloading,  thereby  making  these  cars 
available  to  shippers  and  reducing  con- 
gestion at  various  points  between  the 
coal  fields  and  the  ports;  that  the  sever- 
ity of  the  operating  and  car  supply 
problems  caused  by  the  continued  at- 
tempt to  unload  frozen  coal  on  the  nor- 
mal sequential  basis  requires  immediate 
modification;  that  In  the  opinion  of  the 
Commission  an  emergency  exists;  that 
notice  and  public  procedure  herein  are 
Impracticable  and  contrary  to  the  public 
Interest;  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 

It  is  ordered.  That: 

§1033.1256  The  Bahimor<-  and  Ohio 
Railroad  Company  and  ihe  Chesa- 
peake and  Ohio  Railway  Companr 
authorized  to  select  certain  cars  of 
coal  to  be  unloaded  by  port  coal 
dumping  machines. 

(a)  The  Baltimore  and  Ohio  Railroad 
Company  (B&O)  and  The  Chesapeake 
and  Ohio  Railway  Company  (C&O) ,  be, 
and  they  are  hereby,  authorized  to  select 
for  unloading  by  the  coal  dimiping  ma- 
chines oif  the  B&O  at  Curtis  Bay,  Balti- 
more, Maryland,  afiA  by  the  coal  dump- 
ing machines  of  the  C&O  at  NewpcMrt 
News.  Virginia,  carloads  of  coal  con- 


signed to  such  ports  for  transshipment 
to  vessels,  which,  in  the  judgment  of  the 
carrier,  may  be  unloaded  more  promptly 
than  other  carloads  of  coal  which  are 
more  deeply  frozen  regardless  of  the 
normal  sequence  of  unloading. 

(b)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate, 
and  foreign  traffic. 

(c)  Effective  date.  This  order  shall  be- 
come effective  at  12:01  a.m.,  January  19, 
1977. 

(d)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m., 
February  28,  1977. 

(Sees.  1,  12.  15,  and  17(2),  24  Stat.  379.  383, 
384,  as  amended;  49  TT.S.C.  1,  12,  15,  and 
17(2).  Interprets  or  applies  Sees.  1(10-17), 
15(4),  and  17(2),  40  Stat.  101,  as  amended, 
64  Stat.  911;  49  U.S.C.  1(10-17),  15(4).  and 
17(2).) 

It  is  further  ordered.  That  copies  of 
this  order  shall  be  served  upon  the 
Association  of  American  Railroads,  Car 
Service  Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car 
hire  agreement  under  the  terms  of  that 
agreement,  and  upon  the  American 
Short  Line  Railroad  Association;  and 
that  notice  of  this  order  shaU  be  given 
to  the  general  public  by  depositing  a  copy 
in  the  Office  of  the  Secretary  of  the 
Commission  at  Washington,  D.C.,  and  by 
fiUng  it  with  the  Director,  Office  of  the 
Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Joel  E.  Bums,  Lewis  R. 
Teeple.  and  Thomas  J.  Byrne. 

Robert  L.  Oswald, 
Secretary. 

(FR  Ctoc. 77-2345  Filed  l-24-77;8:45  am| 

Title  50 — Wildlife  and  Fisheries 

CHAPTER  II — NATIONAL  MARINE  FISH- 
ERIES SERVICE,  NATIONAL  OCEANIC 
AND  ATMOSPHERIC  ADMINISTRATION, 
DEPARTMENT  OF  COMMERCE 

PART  263— UNITED  STATES  STAND- 
ARDS FOR  GRADES  OF  FISH  FILLETS 

Subpart  A — United  States  General 
Standards  for  Fish  Fillets 

The  National  Marine  Fisheries  Service 
(NMPS),  National  Oceanic  and  Atmos- 
pheric Administration  (NOAA),  pro- 
poses to  issue  interim  regulations  to 
amend  Title  50,  Code  of  Federal  Regula- 
tions, by  the  addition  of  a  new  Subpart 
A  to  Part  263.  The  purpose  of  this  pro- 
posed amendment  Is  to  issue  U.S.  gen- 
eral standards  for  grades  of  fish  fillets. 

The  scope  of  the  proposed  general 
standards  cover  fresh  or  frozen  fish  fil- 
lets of  any  commercial  marine  or  fresh 
water  species  except  those  fillets  cov,- 
ered  by  specific  U.S.  Standards  fcv 
Grades  as  follows: 

Part  263 

Subpart  B — U.S.  Standards  for  Grades  of  Cod 

FiUets 
Subpart   C — U.S.    Standards    for   Grades   of 

Flounder  and  Sole  FlUets 
Subpart    D — ^U.S.    Standards    for    Grades    of 

Haddock  FUIets 
Subpart   E — V.S.   Standards    for   Grades   at 

Ocean    Perch    and    Pacific    Ocean    Perch 

Fllleta  1 


Tlie  intent  of  the  proposed  general 
standards  is  to  allow  for  the  systematic 
differentiation  of  the  quality  of  fish  fil- 
lets into  three  categories,  U.S.  Grades  A, 
B.  and  C,  and  subsequently  to  permit 
identification  of  such  quality  levels  on 
the  product  or  product  label  for  the  ben- 
efit of  the  consumer  and  the  industry. 

Issuance  of  general  standards  is  ex- 
pected to  facilitate  trade  in  fish  fillets  of 
all  commercial  species,  not  just  those 
currently  covered  by  specific  standards. 
This  will  allow  consumers  to  select  pur- 
chases of  any  fish  fillet  on  the  basis  of 
identified  quality. 

It  is  the  policy  of  the  Department  of 
Commerce,  whenever  practicable,  to  af- 
ford the  public  an  opportunity  to  partic- 
ipate in  the  rulemaking  process.  Accord- 
ingly, interested  persons  may  submit 
written  comments,  suggestions,  or  objec- 
tions with  respect  to  the  proposed 
amendments  on  or  before  February  28. 
1977,  to  the  Director,  National  Marine 
Fisheries  Service.  3300  Whitehaven 
Street,  NW.,  Washington,  D.C.  20235. 

Because  of  the  high  level  of  interest 
expressed  for  the  availability  of  this 
document,  NMFS  intends  to  allow  the 
use  of  the  proposed  interim  general 
standards  for  fish  fillets  in  its  voluntary 
program  of  fishery  products  inspection 
and  certification  commencing  on  Janu- 
ary 25,  1977. 

The  amendments  are  proposed  pursu- 
ant to  16  U.S.C.  742e;  D.O.O.  25-5A. 
subsection  3.01  K(A> ;  and  D.O.O.  25-5B. 
section  12. 

Accordingly,  Title  50  Chapter  II,  Part 
263  of  the  Code  of  Federal  Regulations 
is  hereby  proposed  to  be  amended  by  the 
addition  of  a  new  Subpart  A  to  read  as 
follows : 

Subparf  A — U.S.  General  Standards  for  Grades 
of  nsh  nilets 

Sec. 

263.101  Scope  and  product  description. 

263.102  Product  forms. 

263.103  Grades. 

263.104  Grade  determination. 

AuTHORrrY:  16  U.S.C.  742e:  D.O.O.  25-5A. 
subsection  3.01K(A);  and  D.O.O.  25-5B,  sec- 
tion 12. 

Subpart  A — U.S.  General  Standards  for 
Grades  of  Fish  Fillets 

§  263.101      Scope    and    product    descrip- 
tion. 

This  standard  shall  apply  to  fillets  of 
fish  that  are  fresh  or  frozen  of  any  spe- 
cies suitable  for  use  as  human  food  and 
processed  and  maintained  in  accordance 
with  good  manufacturing  procedures.  It 
does  not  apply  to  products  covered  by 
Subparts  B,  C,  D,  and  E  of  Part  263.  Fil- 
lets are  slices  of  fish  of  irregular  size 
and  shape  which  are  removed  from  the 
carcass  by  ciits  made  parallel  to  the 
backbone  and  sections  of  such  fillets  cut 
so  as  to  facilitate  packing. 

§  263.102      Product  forms. 

(a)  Types. 
tl)  Fresh. 

(2)  Frozen  individually  (IQP) ;  glazed 
or  unglazed. 

(3;  Frozen  solid  packs;  glazed  or  un- 

(b>  Styles.  (1)  Single. 
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•  l'  Skin-on. 

•ii)   Skin-on  scaled. 

;  lii)   Skin-on  <  white  side  only  > . 

liv)  Skln-oflf  (sklnlessK 

'2)  Butterfly. 

The  fillets  may  be  labeled  as  boneless, 
provided  that  boning  has  been  com- 
pleted. 

i;  263.103      t^rad.-. 

(a)  U.S.  Grade  A.  Fish  fillets  shall 
(1)  Possess  good  flavor  and  odor  charaic- 
teristlc  of  the  species  and 

(2)  Comply  with  the  limits  for  defects 
for  U.S.  Grade  A  quality  as  outlined  in 
§  263.104. 

(b)  U.S.  Grade  B  Fish  fiUets  shall.  <  1) 
Possess  reasonably  good  flavor  and  odor 
characteristic  oi  the  species  and 

(2)  CJomply  with  the  limits  for  defects 
for  U.S.  Grade  B  quality  in  accordance 
with  §  263.104. 

(c)  U.S.  Grade  C.  Pish  fiUets  shall, 
fl)  Possess  minimal  acceptable  flavor 
and  odor  characteristic  of  the  species 
with  no  objectionable  off-flavors  or  off- 
odors  and 

(2)  Exceed  the  limits  for  defects  for 
U.S.  Grade  B  quality  in  accordance  with 
8  263.104. 

§  263.104      Gradr  dftrrniinution. 

(a)  Procedures  for  grade  deterjuina- 
tion.  "nie  grade  shall  be  determined  by 
evaluating  the  product  In  the  frozen, 
and/or  thawed,  and  cooked  states.  Each 
defect  Is  classified  as  to  its  relative  sever- 
ity as  minor,  major,  or  serious  in  ac- 
cordance with  paragraphs  (d) ,  (e) ,  and 
(f)  of  this  section.  Odor  and  flavor  are 
evaluated  in  accordance  with  paragraph 
(c)  of  this  section.  Tolerance  for  the 
various  defects  is  set  for  each  grade 
classification  accordhig  to  group  species. 

(b)  Sampling.  Sampling  is  to  be  done 
in  accordance  with  the  Regxilations  Gov- 
erning Processed  F^hery  Products,  Title 
50.  Chapter  n.  Subchapter  O,  §  260.61. 
Tables  n  or  V,  where  appUcable.  When 
sampling  for  Military  procurement, 
sampling  shall  be  in  accordance  to  Mili- 
tary Standard  105.  The  sample  unit  shall 
be  the  container  and  Its  entire  contents 
for  contabiers  up  to  10  pounds.  A  rep- 
resentative 3  pound  sample  xinlt  for  con- 
tainers over  10  pounds  shall  be  used. 

(c)  Evaluation  of  flavor  and  odor.  1 1  > 
Evaluation  of  flavor  amd  odor  on  each  of 
the  sample  imits  shall  be  carried  out 
only  by  those  trained  to  do  so.  For  eval- 
uation of  the  odor  of  raw  fillets  the 
thawed  fillets  should  be  broken  and  the 
broken  flesh  held  close  to  the  nose  im- 
mediately to  detect  off  odor. 

(2)  If  raw  odor  evaluation  indicates 
any  non-characteristic  and/or  off-odors, 
the  sample  twit  or  parts  thereof  shall  be 
cooked  by  any  of  the  following  methods 
for  verification  of  results  of  raw  odor 
evaluation: 

li)  Baked  method.  Package  the  prod- 
uct in  aluminiun  foil.  Place  the  pack- 
aged product  on  a  flat  cookie  sheet  or 
shallow  flat-bottom  pan  of  sufficient  size 
so  that  the  packages  can  be  evenly  spread 
on  the  sheet  or  pan.  Place  the  pan  and 


Flatfish  only. 


fi-3;'eii  rontents  in  a  properly  voitilated 
oven  prelieated  to  400°  F  until  the  In- 
ternal temperature  of  the  product 
reaches  160°  F. 

<ii)  Boil  in  bag  method.  Insert  the 
thawed  unseasoned  sample  Into  a  boll- 
able  film-type  pouch.  Fold  open  end  of 
the  pouch  over  a  suspension  bar.  Clamp 
in  place  to  provide  a  loose  seal  after 
evacuating  Uie  air  by  immersing  the 
pouch  into  boihng  water.  Cook  the  cjon- 
tentB  until  the  Internal  temperature  of 
the  product  reaches  160°  P. 

'iii)  Steam  meUiod.  Wrap  the  sample 
m  a  single  layer  of  aluminum  foil  and 
place  on  a  wire  rack  suspended  over  boil- 
ing water  in  a  covered  container.  Steam 
the  packaged  product  imtil  the  Internal 
temperature  of  tlie  product  reaches 
160    F. 

<d)  ExamiJiation  for  physical  defects. 
Each  sample  imit  shall  be  examined  for 
defects  using  the  list  of  defect  definitions 
that  follow.  Defects  will  be  categorized 
as  minor,  msuor,  and  serious  according 
to  Table  1  of  this  standard. 

<e)  Definition  of  defects  in  fillets,  'li 
"Abnormal  condition"  means  that  the 
normal  ph^'slcal  and/or  chemical  struc- 
tm-e  of  the  fish  flesh  has  been  sufiBciently 
changed  so  that  the  usability  and/or  de- 
.birability  of  the  flesh  is  sidversely  af- 
fected. It  includes  but  is  not  limited  tc 
thefoUowing: 

<i)  Jellied — refers  to  the  abnormal 
condition  wherein  a  fish  fillet  is  partly 
or  wholly  characterized  by  a  gelatinous, 
glossy,  translucent  appearance. 

<ii)  Milky — refers  to  the  abnormal 
condition  wherein  a  fish  fillet  is  partly  or 
wholly  characterized  by  a  mlllQr-white. 
excessively  mushy,  pasty,  or  fluidized 
appearance. 

(iii)  Chalky — refers  to  an  abnormal 
condition  wherein  a  fish  fillet  is  partly 
or  wholly  characterized  by  a  dry,  chalky-, 
granular  appearance,  and  fiberglass 
structure. 

The  intensity  of  abnormal  conditions  is 
defined  as  foUows: 

•  A)  Moderate — refers  to  a  condition 
that  is  distinctly  noticeable  but  does  not 
seriously  affect  the  appearance,  desir- 
ability, and  or  the  eating  quality  of  the 
product. 

<B)  Excessive — refers  to  a  condition 
which  is  both  distinctly  noticeable  and 
.seriously  objectionable. 

•  2)  Appearance  defects — refers  to  the 
color  of  the  fish  flesh  and  to  the  degree 
of  surface  dehydration  of  the  product. 

<i)  Color  defects — refers  to  any 
readily  discemable  abnormal  coloration 
including  bruises,  blood  spots,  browning, 
yeUowlng,  and  melanin  spotttng.  Each 
square  inch  <6.5  cm*)  of  affected  area  Is 
cotmted  as  one  instance  as  determined 
by  a  transparent  grid  of  1  Inch  squares. 

The  extent  of  appearance  defects  is  de- 
fined as  follows: 

(A)  Slight— 2-4  instances. 

<B)  Moderate — 5-6  Instances. 

<C)  Excessive — over  6  Instances. 

(11)  D^ydraticm — ^refers  to  loss  of 
moisture  frmn  fish  fillet  surfaces  during 
frozen  storage. 


iA»  Slight  dehydration — is  .^urlr'.c 
color  masking  affecting  more  than  5  jx;r- 
cent  of  area  which  can  Ije  retwlUy  re- 
moved by  scraping  with  a  bltmt  hi.<:tj'ii- 
ment. 

<B1  Moderate  dehydration — is  deop 
color  masking  penetrating  the  flesh 
affecting  less  than  5  percent  of  area  and 
requiring  a  knife  or  other  sharp  instru- 
ment to  remove. 

'O  Excessive  dehydration — is  deep 
color  masking  penetrating  the  flesh 
affecting  more  than  5  percent  of  area 
and  requiring  a  knife  or  other  sharj)  jn- 
."^trument  to  remove. 

1 3^    Workmanship  defects   refers   i<> 
i'  Cutting  and  trimming  imperfection^ 
ragged  edges,  holes,  tears,  and  improper 
or  misplaced  cuts.  Each  square  Inch  <6.5 
tm'>   of  affected  area  is  counted  as  one 
instance  whether  it  is  full  or  fractioncJ 
"Ragged  edges"  refers  to  the  Irregular  <  r 
.'ihredded  appearance  of  the  fillet  edge 

»ii>  Scales,  fins,  or  pieces  of  fitis  or 
extraneous  material. 

<A1  Scales  (skin-off)  scaled  fillet*— Ar, 
occurrence  of  attached  or  loose  scales  in 
any  sample  tmlt  up  to  1  square  inch  <6  5 
cm')  is  counted  as  one  Instance.  Ea«.'h 
additional  1  square  inch  <6.5  cm'>  i.v-  :uj 
additional  instance. 

'B)  Pins— Any  fin  or  parts  of  any  fiu 
up  to  1  square  Inch  (6.5  cm')  in  area 
shall  be  considered  one  Instance  of  fin 

(Ci  Extraneotis  material  means  any 
piece  of  foreign  matter  on  the  fillet  or 
elsewhere  in  the  package.  Each  occui  - 
renoe  L«  considered  one  Instance. 

The  extent  of  workmanship  defect     i^ 
defined  as  follows : 

Slight  degree — 1  2  Utstancch 
Moderate  degree — 3-4  instances 
Excessive  degree — Over  4  In.-jtancet- 

(4)  Bones  (for  Fillets  not  designated  as 
boneles.";)  refers  to  a  bone  that  after  the 
product  has  been  cooked  Is  capable  ol 
piercing  or  hurting  the  palate.  Each  area 
of  one  inch  squsu*  (6.5  cm')  which  con- 
tains a  bone  or  a  cluster  of  bones  shall 
be  regarded  as  one  Instance  of  bone* 

The  amount  of  bones  Is  defined  a-s  fo)- 
lows; 

Slight — 1  Uistance. 
Moderate — 2-4  Instances. 
ExcesslTe — Over  4  Instances 
If  labeled  tMnelees.  no  hones  slsaii   '»    i.'-- 
mitted 

•  5)  Skin — this  Includes  exterior  skin 
and  black  membrane  (belly  lining) . 

(1)  For  skinless  fillets,  each  piece  of 
skin  up  to  1  square  inch  (6.5  cm')  and 
every  additional  complete  1  square  inch 
(6.5  cm')  thereafter  shall  be  considered 
an  Instance. 

'  <  11)  In  the  case  of  skln-on  or  skinless 
fillets,  each  piece  of  black  membrane 
(belly  lining)  up  to  1  square  Inch  <6  5 
cm*)  thereafter  shaU  be  considered  an 
instance. 

The  amount  of  skin  is  defined  as  f  ollow.v ; 

SUgbt  degree->-l  Instance. 
Uodorate  degree — 3-4  tnstenoes. 
BxccMlTfl  degree— Over  4  Uutanoea. 

(6)  Size  of  fUlets — ^Refers  to  the  free- 
dom from  imdeelrably  small  pieces  of  fll- 


FEDERAL  REOISTEB    VOL    42,    KtO     16— TUESDAY.   JANUARY  35.    1977 


4470 


RULES  AND  REGULATIONS 


lets.  Undesirably  small  shall  mean  any 
piece  of  fillet  weighing  less  than  1  oiince 
(30  grams)  per  container. 

Moderate  degree — 2  pieces. 
Excessive — Over  2  pieces. 

(7)  'Texture  defects" — Refers  to  the 
texture  of  the  cooked  fish — not  charac- 
teristic of  the  species. 

(i)  Slight — fairly  firm,  does  not  form 
a  fibrous  mass  in  the  mouth,  moist  but 
not  mushy. 

(ii)  Moderate — moderately  tough  or 
rubbery,  has  noticeable  tendency  to  form 
a  fibrous  mass  in  the  mouth,  moist  but 
not  mushy. 

(ill)  Excessive — excessively  tough  or 
rubbery,  has  marked  tendency  to  form  a 
fibrous  mass  in  the  mouth,  or  is  \ery  dry 
or  very  mushy. 

(f )  Categorization  oj  physical  defects. 
Instances  shall  be  assessed  on  a  per 
pound  basis  for  physical  defects,  except 
for  defects  relating  to  abnormal  condi- 
tions, texture,  dehydration  and  sizes  of 
fUlets. 

T.iBLi:  h^Difeit  table 


l)(r  t.i-.  iip' 


C'hi>sin'  ;ili" 


M  nor     SV.x'iOT 


L  Abnonn;il  coiulilioii  5 

Moderate. . 

Excessive 

1  Appearance: 

(B)  Color  defects 

Slight    (J    to    4    in- 
stances) -     .     - 
Moderate  (5  to  6  in 

stances) ; 

Eices-sivc  (over  6  in-) 

stances) J 

(l>)  Dehydration: 

Slight  moderate       _ 
Moderate  excessive 
Excessive  excessive 
I.  Workmanship  defects: 

(a)  CuttioK  and  triniminp. 
(h)  Scales,  fins,  extraneou* 
material: 
Plight    (1    to    2    in- 
stances)  

Moderate  (3  to  1  in- 
stances)  .-- 

Excessive  (over  4  inj 

stances). „   ..•- 

1  Bonos: 

Slight  (1  instance) _ 

Moderate  (2  to  4  instances- . 
Excessive     (over     4     in- 
stances)  

S.  Skin  and  membrane: 

Slight  (1  instance) 

Moderate  (2  to  4  instances) ' 
Excessive      (over     4     in- 
stances) .   -     -    - 


(') 

I 

('I 


2  .. 


Defect  desciiptloB 


Size  of  fillets: 
Moderate  (2  inst&noes) 
Excessive     (over     4 
stances).  

Texture: 

Slight 

Moderate 

Excessive 


Clanlficatloa 
tflnor    Major    Bert 


la- 


'  Ia'^-  tlun  ■')  pet.  0 

Toh  ranees  for  varioun  defectt 


Coiiiliiiied  minor  ami 
in.ijor  liori'cl,-. 


(■--.  Er;m.  .\ 

(    [1  10  1  (lOUll? 

I'll  to  5  poiiits. 
rp  ui  ti  poinls 
I  P  III  t.  pi'itii- 

(.'..~.  L'l.nil     H 

I  p  tu  >  pmiii- 
'•  p  to  10  p(iiui-~ 
rp  to  V2  [Hiint* 

I  p  lo  rj  iMjiiits 


.-rrious 
(li-fei.-u< 


.  iNone . 
I. do.. 


.,  ilo. 

.  ilu. 

-i  .do. 

J  do 

I  <In 


•  lri..i.;,'i  specias  ' 


Cirouiidfi.-^h. 
Flatfish. 
Kedlish. 
llerrinR  :iTid 
otllor^. 

(Iroundfi.-;!!. 

Flatfi.sh. 

Kedfish. 

IliThiii!  iiriii 
u-h-!-. 


.S.  gradi-  <':  Kmt-i'iIm 
iiili'r.inci-.<  for  U.ii. 
!;r.idi-  B.  liut  is  .■;uUiil)le 
(or    hum  111    coiisiimp- 

liiiii. 


'  I  iruuiiillish  (.whit?  listi)  includes  i.u.->k,  ocean  catfish, 
pollijck,  hake,  whiting,  Dnd  ling.  Flatfish  inctndes 
(iiei'iiliMil  liirbot  andhalillut.  Red  ti.-ih  includes  rockfish, 
and  se;i  breain.  llirring  and  other.-'  includes  sardines, 
pilrlr.iiil-,  .-Jprats,  and  inatkerel. 

ig'  Grade  assignment.  Each  sample 
uiiit  will  be  assigned  the  grade  into  which 
it  falls  in  accordance  with  the  tolerance 
contained  in  Table  1  for  Group  Species. 
The  grade  to  be  assigned  a  lot  is  the  grade 
indicat-ed  by  the  average  of  the  total 
scores,  provided  the  niunber  of  sample 
units  in  the  next  lower  grade  for  both 
physical  defects  and  flavor  and  odor  does 
not  exceed  the  acceiptance  number  of  in- 
dicated in  the  sampling  plans  contained 
in  §  260.61. 

Dated:  January  17,  1977. 

Robert  W.  ScHONn*^ 
Director,  National 
Marine  Fisheries  Service. 

(PR  DOC-J7-2193  Filed  l-24-77;8:45  ami 
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This  ••ctkm  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  and  racutations.  The  purpose  of 
these  notices  Is  to  ghre  interested  persons  an  opportunity  to  participate  in  the  rule  making  pftor  to  the  adoption  of  the  final  rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[7CFRPartl002] 

[Docket  No.  AO-71-A72) 

MILK  IN  THE  NEW  YORK-NEW  JERSEY 
MARKETING  AREA 

Decision  on  Proposed  Amendments  to 
Marketing  Agreement  and  to  Order 

A  public  hearing  was  held  upon  pro- 
posed amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  In  the  New  York-New 
Jersey  marketing  area.  The  hearing  was 
held,  pursuant  to  the  provisions  of  the 
Agrlcultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of  prac- 
tice (7  CFR  Part  900),  at  New  York, 
New  Yoi*.  on  September  16, 1976,  pursu-- 
ant  to  notice  thereof  Issued  on  August 
26, 1976  (41  FR  36668) . 

Upon  the  basis  of  the  evidence  intro- 
duced at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Pro- 
gram Operations,  on  November  30.  1976 
(41  PR  53346).  filed  with  tiie  Hearing 
Clerk,  United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  Issues,  findings  and  con- 
clusions, rulings,  and  general  findings 
of  the  recommended  decision  are  hereby 
approved  and  adopted  and  are  set  forth 
In  full  herein  subject  to  the  following 
modifications: 

1.  Under  the  heading  "1.  Partial  pay- 
ments to  prodv4:ers  and  cooperative  asso- 
ciations.", three  new  paragn«)hs  are 
added  at  the  aid  of  the  discussion. 

2.  Under  the  heading  "2.  Due  dates  for 
the  payment  of  certain  obligations.": 

a.  Paragraph  4  is  changed. 

b.  Two  new  peiragraphs  are  added 
after  paragraph  13. 

c.  A  new  paragraph  is  added  after 
paragraph  17. 

d.  Paragraph  20  is  changed. 

e.  Two  new  paragraphs  are  added 
after  paragrai^  21. 

f.  Paragraphs  22  and  23  are  changed, 
and  two  new  paragraphs  are  added  after 
paragraph  23. 

The  material  Issues  on  the  record  of 
the  hearing  relate  to : 

1.  Partial  payments  to  producers  and 
cooperatives;  and 

2.  The  dates  by  which  payments  should 
be  made  to  producers  and  cooperatives, 
and  to  and  from  the  producer-settlement 
fund. 

Findings  and  Conclusions 

Hie  f  oUowlng  findings  and  conclusions 
on  the  material  Issues  are  based  on  evi- 
dence presented  at  the  hearing  and  the 
record  thereof : 


1.  Partial  payments  to  producers  and 
cooperative  associations.  The  New  York- 
New  Jersey  order  (Order  2)  should  not 
be  amended  to  require  handlers  to  make 
a  partial  payment  for  milk  received  from 
producers  and  cooperatives  during  the 
first  15  days  of  the  month. 

Amendments  requiring  partial  pay- 
ments, for  milk  were  proposed  by  a  group 
of  nine  cooperatives  representing  about 
30  percent  of  the  market's  producers.  As 
propdsed,  handlers  would  be  required  to 
pay  not  less  than  the  preceding  month's 
Class  n  price  for  milk  received  from 
cooperatives  and  producers  during  the 
first  15  days  of  the  month.  Such  pay- 
ments to  cooperatives  would  be  due  by 
the  5th  day  of  the  following  month  and 
payments  to  individual  producers  would 
be  due  on  the  7th  day. 

The  witness  for  proponents  contended 
that  adoption  of  the  proposal  would  as- 
sure a  uniform  and  more  orderly  system 
of  partial  payments  for  all  producers  and 
Cooperative  associations  supplying  the 
market.  He  indicated  that  for  those  pro- 
ducers not  now  receiving  partial  pay- 
ments the  order  changes  would  reduce 
the  period  of  time  some  must  wait  to 
be  paid  for  at  least  a  jwrtion  of  their 
deliveries  to  handlers.  The  witness  also 
contended  that  mandatory  partial  pay- 
ments would  eliminate  certain  handler 
inequities  which  he  alleged  exist  under 
the  voluntary  partial  payment  practices 
that  now  prevail  in  the  market.  The 
spokesman  asserted  that  such  inequities 
contribute  to  market  disorder  by  creating 
competitive  advantages  for  some  han- 
dlers. The  witness  also  claimed  that 
order-imposed  partial  payments  would 
help  reduce  the  risk  of  losses  by  coopera- 
tives and  producers  if  a  handler  Isecame 
financially  unable  to  p>ay  for  his  milk 
receipts. 

In  support  of  partial  payments,  the 
witness  pointed  out  that  such  payments 
are  required  under  most  other  Federal 
ord^s.  He  contended  that  adoption  of 
partial  payments  for  the  New  York -New 
Jersey  market  would  better  align  the 
payment  provisions  <rf  Order  2  with  other 
orders,  thereby  promoting  greater  inter- 
market  equity  for  handlers,  producers, 
and  cooperative  associations. 

Mandatory  partial  payments  were  op- 
posed by  several  handlers  chi  the  basis 
that  most  cooperatives  and  producers 
now  receive  partial  payments  at  rates 
that  generally  exceed  the  proposed  rate. 
The  handlers  contended  that  producers 
are  satisfied  with  the  current  partial 
payment  practices.  The  spokesman  for  a 
major  cooperative  association  Indicated 
that  there  appeared  to  be  little  need  at 
this  time  for  establishing  prescribed 
partial  payment  procedures  for  the  mar- 
ket. 


The  evidence  adduced  at  the  hearing 
indicates  that  most  oi  the  handlers  in 
the  market  are  making  partial  payments 
to  producers  and  cooperatives  that  sup- 
ply them  milk.  However,  [>ayment  prac- 
tices do  vary.  For  example,  various  co- 
operatives bill  handlers  for  partial  pay- 
ments on  the  basis  of  class  prices,  esti- 
mated class  prices,  or  estimated  blend 
prices.  The  dates  on  which  such  billings 
are  submitted  and  the  subsequent  pay- 
ments received  also  vary.  In  the  case  of 
nonmembers,  some  handlers  make 
partial  payments  to  just  those  producers 
who  request  them,  while  others  make 
partial  payments  to  all  producers  from 
whom  they  receive  milk.  Also,  the  date  oh 
which  such  partial  payments  are  made 
may  vary  from  handler  to  handler  by 
several  days. 

Partial  payment  practices  In  this  mar- 
ket clearly  lack  uniformity.  Yet,  aside 
from  that  expressed  by  the  proponent 
cooperatives,  there  appears  to  be  little 
dissatisfaction  with  the  present  volun- 
tarj-  arrangements.  Although  one  handler 
expressed  concern  about  handler  equity 
he  nevertheless  w&s  opposed  to  having 
the  order  require  partial  pasrments.  Eian- 
dler  spokesman  otherwise  did  not  express 
concern  that  certain  handlers  might  gain 
a  competitive  advantage  by  not  making 
partial  payments,  or  by  msiking  such 
payments  at  lower  rates  than  paid  by 
other  handlers.  Also,  the  record  provides 
no  evidence  that  producers  or  coopera- 
tives that  wish  to  receive  a  partial  pay- 
ment for  milk  are  unable  to  obtain  .«;u<  Jo 
payments. 

As  pointed  out  by  witnesses,  recent  leg- 
islation applicable  in  the  State  of  New 
York  is  tending  to  result  in  somewhat 
greater  uniformity  of  payment  practices 
in  the  Order  2  market.  Under  the  New 
York  State  Security  Fund  Law  for  as- 
suring payments  to  producers,  handlers 
who  make  semi-monthly  payments  in  a 
prescribed  manner  are  entitled  to  a  re- 
duction in  the  amount  of  the  surety  bond 
or  other  security  filed  by  them  in  lieu  of 
making  payments  to  the  security  fund 
It  is  recognized  that  this  appUes  only  to 
handlers  receiving  milk  from  New  York 
producers.  Nevertheless,  such  legislation 
apparently  is  lessening  the  differences  in 
payment  practices  in  this  maj*et. 

The  fact  that  other  Federal  orders  re- 
quire partial  payments  In  Itself  provides 
no  basis  for  adopting  similar  provisions 
in  the  Order  2  maiitet.  There  was  no 
demonstration,  however,  that  the  lack  of 
prescribed  partial  payment  requlrement£ 
in  this  market  is  causing  problems  for 
handlers  or  producers  because  of  the  ap- 
plication of  such  payment  requirements 
In  other  markets. 

The  record  In  this  proceeding  does  not 
provide  a  compelling  basis  for  concluding 
that  partial  pasmioit  provisions  are  es- 
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sential  to  maintain  stable  and  orderly 
marketing  conditions  in  the  Order  2 
market.  Accordingly,  such  provisions 
should  not  be  adopted. 

In  their  exceptions  to  the  recommend- 
ed decision,  the  proponent  cooperative 
contended  that  the  Department  erred  in 
f  oncluding  that  mandatorj'  partial  pay- 
n:ent,s  should  not  be  adopted  on  the 
isi.';  of  this  proceeding.  They  stated 
that  because  of  proposed  order  changes 
that  would  affect  the  payment  schedule 
o?  handlers,  some  handlers  have  indi- 
cated their  intention  to  cease  their  cur- 
rent practice  of  making  voluntary  par- 
ti.H  payments  to  cooperatives.  Propo- 
nents indicated  that  if  this  alleged 
threat  materializes  handlers  would  then 
be  in  a  position  to  make  partial  pay- 
ments to  nonmembers  only,  thereby 
further  undermining  the  strength  of  co- 
operatives in  this  market.  Also,  the  co- 
operatives argued  that  the  Department 
reilied  on  "self-serving,  unsworn  state- 
ments by  handlers  in  opposition"  to  the 
partial  paj-ment  proposal,  and  that  evi- 
dence of  non-uniform  volimtary  partial 
payments  was  disregarded. 

It  is  recognized,  as  stated  in  the  rec- 
ommended decision,  that  volutary  par- 
tial payment  practices  lack  imiformity. 
This  does  not  necessarily  mean,  how- 
ever, that  partial  paj-ments  thus  should 
be  mandated  by  the  order.  In  view  of  op- 
position to  such  provisions,  their  adop- 
tion should  be  based  on  a  demonstrated 
need,  which  we  believe  is  lacking.  The 
absence  of  a  compelling  need  tends  to  be 
supported  by  the  lack  of  widespread 
support  among  producers  in  this  market 
for  the  adoption  of  the  proposal. 

The  alleged  threats  that  voluntary 
partial  payments  may  be  discontinued 
do  not  appear  in  the  record  and  thus 
may  not  serve  as  a  basis  for  concluding 
that  partial  payments  should  be  manda- 
tory. The  decision  must  be  based,  as  this 
decision  is,  solely  on  the  basis  of  testi- 
mony by  witnesses  who  were  under  oath 
at  the  hearing. 

2.  Due  dates  for  the  payment  of  cer- 
tain obligations.  The  dates  by  which  cer- 
tain pajmients  under  the  order  are  to  be 
made  should  be  changed  as  follows:  d) 
Handler  payments  to  cooperatives  for 
milk  purchased  at  class  prices  should  be 
received  by  such  cooperatives  by  the  19th 
day  after  the  month  in  which  the  milk 
was  delivered:  (2)  Handler  payments  to 
the  producer-settlement  fund  should  be 
received  by  the  market  administrator  by 
the  21st  day  of  the  month;  and  (3)  Pay- 
ments to  handlers  from  the  producer- 
settlement  fund  should  be  made  by  the 
market  administrator  by  the  22nd  day 
of  the  month.  If  the  due  date  for  pay- 
ments to  or  from  the  producer-settle- 
ment fund  falls  on  a  Saturday  or  Sunday 
or  a  national  holiday,  such  payment 
should  not  be  due  until  the  next  day  the 
market  administrator  s  office  is  open  for 
public  business. 

The  order  also  shoiold  be  clarified  with 
respect  to  the  handling  of  producer-au- 
thorized deductions  from  payments  for 
their  milk,  and  with  respect  to  the  collec- 
tion of  lump-sum  payments  at  the  blend 
price  by  »  co(^)erative  on  behalf  of  its 
member  producers. 
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Handler  payments  to  cooperatives  at 
class  prices  currently  are  required  by  the 
15th  day  of  the  month,  and  paj-ments  to 
and  from  the  producer-settlement  fund 
are  due  on  the  18th  and  20th  days,  re- 
spectively. Handler  payments  to  pro- 
ducers and  cooperatives  at  the  uniform 
price,  which  would  not  be  changed,  are 
doe  on  the  25th  day  of  the  month. 

The  group  of  nine  cooperatives  re- 
ferred to  under  Issue  No.  1  proposed  that 
handlers  pay  cooperatives  for  milk  pur- 
chased at  class  prices  by  the  16th  day  of 
the  month  following  the  month  of  de- 
lirery.  rather  than  on  the  15th  day. 
These  cooperatives  also  proposed  that 
the  due  date  for  paying  producers  and 
cooperatives  at  the  uniform  price  be 
changed  from  tlie  25th  to  the  22nd  day 
of  the  month.  Another  group  of  coopera- 
tives proposed  that  handler  payments  to 
cooperatives  at  class  prices  be  due  by  the 
19th  instead  of  the  15th  day  of  the  month. 
Also,  they  proposed  that  payments  to  and 
from  the  producer-settlement  fund  be 
miade  by  the  20th  and  21st  days,  respec- 
tively, of  each  month,  rather  than  on  the 
18th  and  20th  days. 

In  the  case  of  both  groups,  the  basic 
thrust  of  their  proposals  was  a  reduction 
in  the  amount  of  time  between  payments 
ta  cooperatives  at  class  prices  and  pay- 
ments to  individual  producers  and  co- 
operatives at  the  blend  price.  Presently, 
the  time  between  payment  dates  is  10 
d»ys,  the  difference  between  the  15th  and 
the  25th  days  of  the  month.  Both  groups 
contended  that  the  10 -day  difference  in 
payment  dates  tends  to  provide  handlers 
with  an  economic  incentive  to  buy  milk 
fKom  nonmember  producere  rather  than 
fEom  cooperatives  that  are  selling  milk 
at  class  prices,  since  the  cooperatives^ 
must  be  paid  10  days  earlier. 

While  the  cooperatives  were  in  agree- 
ment on  the  need  for  reducing  the  10-day 
difference  in  payment  dates,  the  two 
groups  proposed  different  sets  of  dates  to 
accomplish  this.  The  witness  for  the  nine 
cooperatives  indicated  that  producers 
should  be  paid  as  soon  as  possible  and 
urged  that  the  final  payment  date  be  ad- 
vanced from  the  2^  to  the  22nd  day  of 
the  month.  It  was  his  position  that  the 
current  deadline  (the  25th>  provides  an 
unjustified  extension  of  credit  -to 
handlers.  Also,  he  claimed  that  an  earlier 
payment  date  would  be  somewhat  more 
in  line  with  the  payment  deadlines  under 
other  Federal  orders.  The  witness  indi- 
cated, on  the  other  hand,  that  the  final 
payment  date  should  not  be  advanced 
more  than  3  days  because  of  problems  as- 
sociated with  adjustments  in  other  pay- 
ment dates.  In  this  regard,  he  urged  that 
payments  to  cooperatives  at  class  prices 
be  due  on  the  16th  rather  than  the  15th 
day  of  the  month  so  that  hstndlers  would 
have  an  additional  day  for  making  their 
payments. 

Witnesses  for  the  other  cooperatives 
stressed  that  the  payment  dates  must  be 
structured  so  as  to  afford  handlers  a  rea- 
sonable opportunity  to  comply  with  the 
regulations.  They  indicated  that  requir- 
ing payments  to  cooperatives  at  class 
prices  and  to  producers  at  the  blend 
Price  on  the  19th  and  25th  dajrs,  re- 
spectively, would  best  accommodate  the 


existing  .'.ettleinent  arrangements  in  the 
market.  They  pointed  out,  however,  that 
if  these  dates  are  adopted  coroUaiy 
changes  would  need  to  be  made  in  the 
dates  by  which  payments  to  and  from 
the  producer-settlement  fund  must  be 
made. 

The  order  pre^'ribes  various  datc'^ 
throughout  the  month  for  actions  that 
must  be  completed.  The  present  sequence 
begins  with  the  announcement  of  clas.s 
prices  by  the  5th  day  of  each  month. 
Handlers'  reports  of  receipts  arid  utili- 
zation must  be  mailed  to  tiie  market 
administrator  by  the  8th  day,  or  physi- 
cally delivered  to  him  by  the  10th  day. 
By  the  15th  day  of  the  month  the 
market  administrator  announces  the 
uniform  price,  with  his  billings  to  han- 
dlers mailed  immediately  thereafter. 
Handler  payments  to  cooperatives  for 
milk  purchased  at  class  prices  also  ai-e 
due  on  the  15th  day.  Handler  obliga- 
tions to  the  producer-settlement  fund 
are  due  by  the  18th,  followed  by  pay- 
ments to  other  handlers  from  the  fimd 
by  the  20th.  Finally,  hartdler  payments 
to  producers  are  due  by  the  25th  day  of 
the  month.  It  is  w'ithin  the  context  of 
this  sequence  of  dates  tliat  the  proposed 
changes  must  be  considered. 

It  is  necessary  that  the  payment  dates 
prescribed  in  the  order  allow  adequate 
time  for  the  required  transfers  of  money. 
Otherwise,  handlers  could  be  placed  in 
the  position  of  being  unable  to  comply 
with  the  order  simply  because  the  dates 
are  not  reaUstic  in  view  of  mailing  times 
and  other  factors  that  affect  the  pay- 
ment of  obligations.  The  changes  in 
dates  adopted  herein  are  intended  to 
provide  handlers  a  reasonable  oppor- 
tunity to  comply  with  the  order  in  mak- 
ing the  required  payments. 

Basically,  the  various  payment  dates 
must  be  coordinated  with  the  date  for 
announcing  the  uniform  price  to  pro- 
ducers. Presently,  the  market  adminis- 
trator must  announce  this  price  by  the 
15th  day  of  the  month.  It  is  only  then 
that  the  obligations  to  and  from  the  pro- 
ducer-settlement fund  can  be  deter- 
mined and  final  payments  made  to  pro- 
ducers and  cooperatives. 

With  this  announcement  date  for  tlie 
blend  price,  it  is  not  reasonable  to  re- 
quire that  payments  to  the  producer- 
settlement  fund  be  completed  before  the 
21st  day  of  the  month.  Once  the  uni- 
form price  has  been  announced,  the  mar- 
ket administrator  must  then  notify  han- 
dlers of  their  obligation  to  the  producer- 
settlement  fund.  The  handlers  in  turn 
must  submit  their  payments  to  the  mar- 
ket administrator.  Thus,  in  setting  tlie 
date  for  such  payments,  it  is  necessary 
that  adequate  recognition  be  given  to 
the  time  needed  to  carry  out  these  steps. 

Customarily,  both  the  notification  to 
handlers  and  the  payments  to  the  pro- 
ducer-settlement fund  are  done  by  mail. 
Although  other  procedures  could  be  used 
that  would  involve  less  time,  it  is  more 
convenient  for  both  the  handlers  and  the 
market  administrator  to  rely  upon  the 
mall  service.  This  necessarily  requires, 
then,  that  handlers  t>e  given  until  the 
21st  of  the  month  to  get  their  payments 
to  the  market  administrator.  Payments 
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not  received  by  the  market  administra- 
tor by  the  close  of  business  on  the  21st 
day  would  be  considered  late. 

Payments  to  handlers  from  the  pro- 
ducer-settlement fund  should  then  be 
made  hy  the  market  administrator  by 
the  22nd  day  of  the  month.  This  will 
provide  3  days  for  handlers  to  receive 
their  money  from  the  producer-settle- 
ment fund  and.  In  turn,  make  final  pay- 
nients  to  producers  by  the  25th  day. 

A  group  of  co(^)eratives  took  exception 
to  specif  jring  the  21st  and  22nd  days  of 
the  month  as  the  dates  for  making  pay- 
ments to  and  from  the  producer  settle- 
ment fund.  They  would  prefer  the  20th 
and  21st  days,  as  tiiey  pr(^>osed  at  the 
hearing,  on  the  basis  that  cooperatives 
otherwise  may  not  receive  payments  from 
the  producer-settlement  fund  In  time  for 
the  payments  by  the  cooperatives  to 
reach  their  member  producers  by  the 
25th  of  the  month. 

If  the  latter  dates  were  adopted,  co- 
operatives receiving  class  price  payments 
from  handlers  would  have  only  one  day 
in  which  to  make  their  payments  to  the 
producer-settlement  fimd,  since  such 
handler  payments  would  not  have  to 
reach  the  cooperative  until  the  19th  day. 
This  would  provide  insufiacient  time  for 
cooperatives  to  then  get  tiieir  payments 
to  the  market  administrator. 

The  dates  when  payments  to  and  from 
the  producer-settlement  fimd  are  due 
occasionally  will  fall  on  weekends  or 
hoUdays  when  the  market  administra- 
tor's office  is  not  open  for  public  business. 
On  such  occasions,  the  due  date  should 
be  the  next  day  that  the  market  admin- 
istrator's office  Is  open  for  business.  The 
order  should  provide,  however,  that  if 
pasrments  to  the  market  administrator 
are  so  delayed,  payments  by  the  market 
administrator  to  handlers  also  may  be 
delayed  by  the  same  number  of  days. 

Prom  a  review  of  the  various  proce- 
dures Just  outlined,  it  is  evident  that 
final  pajmioits  to  producers  and  cooper- 
atives at  the  blend  price  should  not  be 
required  before  the  25th  day  of  the 
month.  Requiring  such  payments  at  an 
earlier  date  would  not  permit  the  timely 
completion  of  the  various  payment  pro- 
cedures necessary  under  the  order. 

It  is  possible,  however,  to  accommo- 
date the  desire  of  the  cooperatives  to  re- 
duce the  time  between  payments  to  co- 
operatives at  class  prices  and  payments 
to  producers  and  cooperatives  at  the 
blend  price.  The  order  requires  that 
when  a  cooperative  in  its  capeu:lty  as  a 
handler  sells  milk  to  other  handlers,  it 
must  account  to  the  pool  at  the  classi- 
fied use  value  of  the  milk.  If  the  value 
of  the  milk  at  class  prices  exceeds  its 
value  at  the  imiform  price,  the  coopera- 
tive must  pay  the  difference  to  the  pro- 
ducer-settlement fund.  It  is  essentieil, 
then,  that  the  cooperative  receive  pay- 
ment for  the  milk  from  handlers  at  the 
appropriate  class  prices  in  time  to  make 
the  necessary  payment  to  the  producer- 
settlement  fund. 

As  provided  herein,  handlers  (includ- 
ing cooperatives)  would  not  be  required 
to  get  their  payments  to  the  market  ad- 
ministrator until  the  21st  day  of  the 


month.  Accordlns^,  cooperatives  that 
must  Bulnnlt  payments  to  the  market  ad- 
ministrator need  not  receive  pajonents 
from  their  handler-buyers  until  the  19th 
of  the  month,  rather  than  on  the  tsth 
as  the  order  now  provides.  Under  such 
scheduling,  cooperatives  should  be  able 
to  make  their  payments  to  the  producer- 
settlement  fund  (m  a  timely  basis.  At 
the  same  time,  such  scheduling  would 
reduce  from  10  days  to  6  days  the  differ- 
ence in  time  between  pajrments  to  co- 
operatives at  class  prices  and  final  pay- 
ments to  producers  at  the  blend  price. 

The  order  language  accmnpanylng  the 
recommended  decisi(m  did  not  specif- 
ically state  that  handler  pasmients  to 
cooperatives  at  class  prices  and  to  the 
producer  settlement  fund  must  be  re- 
ceived by  the  recipi«its  by  the  due  date, 
as  was  Indicated  in  the  findings.  The 
order  should  be  specific  in  this  regard,  as 
reflected  in  the  revised  order  language 
accompanying  this  decisi(»i. 

On  the  basis  of  questions  raised  at 
the  hearing  relative  to  various  payment 
practices  in  the  market,  ceri»in  cl£u-i- 
f  ylng  changes  shotild  be  made  in  the  or- 
der in  conjtmction  with  the  handling 
of  the  principal  Issues  of  this  proceed- 
ing. The  record  indicates  that  some  han- 
dlers receive  milk  from  producers  who 
are  members  of  a  cooperative  associa- 
tion that  is  not  acting  as  the  handler  for 
such  milk.  However,  rather  than  pay- 
ing the  individual  producers,  the  han- 
dler pays  the  cooperative  an  amount 
equal  to  the  total  amount  due  the  in- 
dividual producers  at  the  Mend  price. 
The  cooperative,  in  turn,  distributes  the 
funds  to  its  member  producers. 

The  order  lacks  specific  provisions  for 
the  accommodation  of  this  payment 
practice.  Accordingly,  the  order  should 
clearly  specify  that  a  cocqierative  may 
colleet  from  handlers  on  behalf  of  its 
members  the  total  amount  due  such  pro- 
ducers at  the  blend  price.  Such  pay- 
ments should  be  subject  to  the  follow- 
ing conditions:  <1)  The  cooperative  has 
been  authorized  by  each  such  producer 
to  collect  payment  for  his  milk  delivered 
to  the  handler;  (2)  The  cooperative  has 
requested  the  handler  in  writing  to  make 
such  payment  to  the  cooperative;  and 
<3)  The  cooperative  has  certified  to  the 
market  administrator  in  writing  that  it 
has  authority  to  collect  pajmients  for 
milk  Qn  behalf  of  its  member  producers. 

At  the  hearing  a  witness  suggested 
that  lump-sum  payments  to  cooperatives 
at  the  blend  price  be  required  two  days 
earh^  than  the  final  payments  to  indi- 
vidual producers.  He  contended  that  co- 
operatives need  to  receive  such  payments 
from  handlers  in  time  for  the  coopera- 
tives to  make  payments  to  members  on 
the  same  date  that  proprietary  handlers 
pay  their  producers. 

The  order  should  provide  that  pay- 
ments to  cooperatives  that  are  collecting 
on  b^ialf  of  their  members  be  made  by 
the  same  date  that  final  payments  are 
due  individual  producers — the  25th  day 
of  the  month.  As  indicated  eariler,  the 
max^et  administrator's  payments  to 
handlers  tram  the  producer-settlement 
fund  would  not  be  required  until  the 


22nd  day  In  most  cases,  this  schedule 
would  not  provide  sufficient  time  for 
handlers  to  receive  their  payments  from 
tlie  market  administrator  and  pay  the 
cooperatives  on  the  23rd  of  the  month. 

Cooperatives  took  exception  to  this 
conclusion  in  the  recommended  decision 
They  claimed  that  cooperatives  need  to 
receive  their  money  from  handlers  by 
the  25th  day  to  cover  the  cooperatives 
payments  to  producers  on  that  date 
Otherwise,  they  contended,  cooperative.'; 
may  need  to  seek  short-term  commercial 
loans  in  order  to  pay  their  member  pro- 
ducers on  the  25th  when  other  prodiK^er^ 
in  the  marketare  paid. 

With  the  other  payment  dates  adopt  - 
ed  herein,  there  is  no  practicable  way  to 
provide  assurance  that  cooperatives  wiJ] 
receive  lump-sum  payments  by  the  25th 
of  the  month.  Under  the  adopted  time- 
table, It  is  possible  that  payments  to 
handlers  from  the  producer  settlemer.t 
fund  might  not  be  made  until  tJie 
24th.  This  could  occur  when  the  due  date 
for  making  payments  to  the  producer 
settlement  fund  falls  on  a  Saturday  In 
such  situations,  payment  to  the  market 
administrator  would  not  be  due  until 
Monday,  the  23rd,  and  payments  from 
the  producer  settlement  fimd  would 
then  be  due  on  the  24th.  Handlen- 
should  not  be  required  to  pay  coopera- 
tives in  advance  of  the  date  that  tlie 
handlers  themselves  can  expect  to  re- 
ceive payment  from  the  market  ad- 
ministrator. 

Another  issue  raised  at  the  heamic 
was  the  procedure  for  handling  pro- 
ducer-authorized  deductions  from  blend 
price  payments  to  producers.  Handlers 
are  making  payments  to  third  parties  on 
behalf  of  producers  and  deducting  such 
amounts  when  making  payment  for  mil.k 
received  from  the  producers.  Amount>^ 
covering  the  value  of  supplies  purchased 
from  the  handler  also  are  being  deducted 
from  producer  payments.  The  order 
lacks  specific  language  concerning  thr 
treatment  of  such  deductions.  Accord- 
ingly, the  order  should  clearly  pro\idr 
for  producer-authorized  deductions.  De- 
ductions for  assignments  and  suppli<^-: 
should  be  allowed,  however,  only  il  the 
producer  has  authorized  the  handler  in 
writing  to  make  such  deductions  and 
such  authorization  is  retained  by  the 
handler  for  verification  by  the  markei 
administrator. 

Exception  was  taken  by  cooperatives 
to  the  statement  In  the  recommended 
decision  tliat  handlers  are  expected  to 
pay  the  amounts  deducted  from  pro- 
ducers' returns  to  the  assignees  by  the 
time  payment  Is  made  to  producers.  Tht 
cooperatives  took  the  view  that  a  few 
days  of  leeway  in  this  regard  Is  reason- 
able because  rigid  compliance  with  the 
pajTnent  date  would  Interfere  with  the 
scheduled  use  of  computers  in  preparinf; 
payments  to  producers.  Moreover,  it  wai^ 
claimed  that  the  order  language  does  not 
reflect  this  expectation. 

A  producer's  written  authorization  or 
a  handler  to  deduct  monies  for  payment 
to  an  assignee  does  not  relieve  the  han- 
dler of  his  obligation  to  make  full  pay- 
ment or  milk  received  from  producers  by 
the  date  specified  In  the  wtler.   Ttie 


FCOEIAl  tEGISTEl,  VOL   42,   NO     16— TUESDAY,   JANUAtY   25.   1977 


1471 

minimum  payment  requirement  of  th'e 
order  would  not  be  fully  met  if  handlers 
were  permitted  to  delay  payments  to  as- 
signees to  some  time  after  such  monies 
otherwise  would  be  due  producers.  If 
such  such  requirements  are  not  met.  in- 
eqoities  may  arise  among  competing 
^handlers.  Thus,  the  date  set  forth  in  the 
order  for  handler  payments  to  producers 
must  apply  also  to  the  payment  by  han- 
dlers of  third-party  assignments.  This  is 
implied  in  the  order  language  prescrib- 
ing the  payment  requirements  of 
handlei-s. 

In  conjunction  with  other  changes 
adopted  herein,  the  date  by  which  han- 
dlers are  required  to  pay  their  adminis- 
trative assessment  to  the  market  admin- 
istrator also  should  be  changed.  Such 
payments  are  now  due  on  the  18th  day  of 
the  month,  which  is  the  same  date  that 
handler  payments  to  the  producer- 
settlement  fund  are  now  due.  As  de- 
scribed earlier,  the  latter  payments 
would  not  be  due  under  the  chang^ 
adopted  herein  until  the  21st  day  of  the 
month.  No  purpose  would  be  served  by 
requiring  handlers  to  make  separate  pay- 
moits  to  the  administrative  expense  and 
producer-settlement  funds  on  different 
dates.  Accordingly,  payments  to  the  ad- 
ministrative expense  fund  should  be  due 
on  the  same  date  that  payments  to  the 
producer-settlement  fund  are  due. 

In  conjunction  with  other  proposed 
changes  to  the  section  of  the  order  deal- 
ing with  cl.'ss  prices,  it  al>o  was  proposed 
that  a  proviso  applicable  to  the  Class  I- 
\  milk  price  be  removed  bocau.^e  it  no 
longer  is  opor^tue 

The  proviso,  adopted  rffcctivc  Febru- 
ary 11.  197.T.  provid-  that  the  Cla.'-s 
I-A  price  for  the  rcnK..ncler  of  Februarv 
1975  and  for  March  1975  be  based  on  thr^ 
basic  formula  price  for  the  preceding 
month,  rather  than  for  the  second  pre- 
ceding month.  The  provisos  application 
thus  was  limited  to  that  period  of  time. 
Since  no  purpose  would  be  served  by  re- 
taining order  language  no  longer  in  ef- 
fect, the  proviso  sliould  be  deleted. 

Rulings  o.v  Proposed  Findini-.s  .anu 
Conclusions 

Briefs  and  proposed  finding.s  and  con- 
clusions were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  propoeed 
findings  smd  conclusions  and  the  evi- 
dence in  the  record  were  considered  in 
making  the  findings  and  conculsions  set 
forth  above.  To  the  extent  that  the  sug- 
gested findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find- 
ings or  reach  such  conclusions  are  denied 
fc*  the  reasons  previously  stated  in  this 
decision. 

At  the  hearing,  a  representative  of  sev- 
eral handlers  requested  a  deferral  of  the 
decision  on  the  issues  being  considered 
so  that  handlers  could  have  an  oppor- 
tunity to  submit  other  proposals  for  con- 
sMeration.  This  request  was  renewed  in 
the  handlers'  brief. 

The  record  in  this  proceeding  does  not 
demonstrate  a  need  for  granting  the  re- 
quest. Tliere  has  be«i  no  showing  of  how 
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the  submission  of  additional  pr(^>06als 
would  be  helpful  to  a  full  review  at  the 
issues  imder  consideration.  Also,  the 
handlers  in  question  have  not  demon- 
strated how  they  would  be  adversely  af- 
fected should  the  Department  not  grant 
their  request.  Accordingly,  their  request 
is  denied. 

General  Findings 

The  findings  and  determinations  here- 
inafter set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter- 
minations previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find- 
ings and  determinations  may  be  in  con- 
flict with  the  findings  and  determina- 
tions set  forth  herein. 

(ai  The  tentative  marketing  agree- 
ment and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act: 

I  b  I  The  parity  prices  of  milk  as  deter- 
mined pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  tentative  market- 
ing agreement  and  the  order,  as  hereby 
proposed  to  be  emended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in- 
sure a  sufficient  quar.tity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
intcre.-t :  and 

'c>  Tlie  tentative  marketing  agree- 
nieiM  and  the  order.  a«;  hereby  proposed 
to  be  amended,  will  regulate  the  han- 
dlins;  of  milk  in  ihe  .same  manner  as.  and 
will  be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com- 
mercial activity  .specified  in.  a  mai-ketin.e 
ngi-ppnient  upon  which  a  hearing  has 
been  held. 

Rflings  on  ExcrPTTO:,s 

In  arriving  at  the  findings  and  con- 
clasions.  and  tiie  regulatory  provisions 
of  this  decision,  each  of  the  exceptions 
received  was  carefully  and  fully  con- 
sidered in  conjunction  with  the  record 
evidence.  To  the  extent  that  the  findings 
and  conclusions,  and  the  regulatory  pro- 
visions of  this  decision  are  at  variance 
with  any  of  the  exceptions,  such  excep- 
tions are  hereby  overruled  for  the  reasons 
previously  stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  apart  here- 
of are  two  documents,  a  Marketing 
Agi-eement  regulathig  the  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
New  York-New  Jersey  marketing  area 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of  effec- 
tuating the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  f^DERAi, 
Register.  The  regulatory  provisions  of 


the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  projXKed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Referendum  Order  To  Determine  Pro- 
ducer Approval;  Determination  of 
Representative  Period;  and  Designa- 
tion OF  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or  before 
the  30th  day  from  the  date  this  decision 
is  issued,  in  accordance  with  the  proce- 
dure for  the  conduct  of  referenda  <7 
CFR  900.300  et  seq.i.  to  determine 
whether  the  issuance  of  the  attached 
order  as  amended  and  as  hereby  pro- 
posed to  be  amended,  regulating  the 
handling  of  milk  in  the  New  York-New 
Jei-sey  marketing  area  is  approved  or 
favored  by  producers,  as  defined  .under 
the  terms  of  the  order  •  as  amended  and 
as  hereby  proposed  to  be  amended^ ,  who 
during  the  representative  period  were  en- 
gaged in  the  production  of  mill{  for  sale 
within  the  aforesaid  marketing  area. 

The  representative  period  for  the  con- 
duct of  such  referendum  is  hereby  deter- 
mined to  be  August  1976. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  Norman  K.  Garber. 

The  United  States  Department  of 
Agriculture  has  determined  that  this 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Signed  at  Washinsfton.  D.C..  on  Janu- 
ary 19.  1977. 

Richard  L.  Feltner. 
Assistant  Secretary. 

Order  amending  the  order,  regulating 
the  handling  of  milk  in  the  New  York- 
New  Jer.sey  marketing  area. 

Findincs  avd  Determinations 

The  findings  and  determinations  here- 
inafter set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter- 
minations previously  made  in  connec- 
tion with  the  issuance  of  the  aforesaid 
order  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said 
previous  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  in- 
sofar as  such  findings  and  determina- 
tions may  be  in  conflict  with  the  find- 
ings and  determinations  set  forth  herein. 

*a'>  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amend- 
ments to  the  tentative  noarketing  agree- 
ment and  to  tlie  order  regulating  the 
handling  of  milk  in  the  New  York-New 
Jersey  marketing  area.  The  hearing  was 
held  pursuant  to  tlie  provisions  of  the 
Agricultural  Marketing  Agreement  Act  of 
1937.  as  amended  (7  US.C.  601  et  seq.>. 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900> . 


•  Tills  order  shall  not  become  effective  un- 
less and  until  the  requirements  of  {  900.14 
of  the  rules  of  practice  and  procedure  gov- 
erning proceedings  to  formulate  marketing 
agreements  and  marketing  orders  havo  be«a 
met. 
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Upon  the  basis  of  the  evidence  intro- 
duced at  such  hearing  and  the  record 
thereof,  It  Is  found  that: 

(1)  The  said  order  as  hereby  amoided, 
and  aU  of  the  terms  and  conditions 
thereof,  will  tend  to  eCTectuate  the  de- 
clared policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de- 
termined pursuant  to  section  2  of  the 
Act,  are  not  reasonable  In  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af- 
fect market  supply  and  demand  for  milk 
In  the  said  marketing  area,  and  the  min- 
imum prices  specified  In  Uie  order  as 
hereby  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  Insure  a  suf- 
ficient quantity  of  pure  and  wholesome 
milk,  and  be  In  the  pubUc  Interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of  in- 
dustrial or  commercial  activity  specified 
In,  a  marketing  agreement  upon  which  a 
hearing  has  been  held. 

Order  relative  to  handling.  It  is,  there- 
fore, ordered  that  on  and  after  the  effec- 
tive date  hereof  the  handling  of  milk  in 
the  New  York-New  Jersey  marketing 
area  shall  be  In  conformity  to  and  In 
compliance  with  the  terms  and  condi- 
tions of  the  order,  as  amended,  and  as 
hereby  amended,  as  follows: 

The  provisions  of  the  proposed  mar- 
keting agreement  and  order  amending 
the  order  contained  In  the  recommended 
decision  Issued  by  the  Deputy  Adminis- 
trator, Program  Operations,  on  Novem- 
ber 30,  1976,  and  published  In  the  Pbd- 
KRAL  Register  on  December  6,  1976,  (41 
PR  53346)  shall  be  and  are  the  terms  and 
provisions  of  this  order,  amending  the 
order,  and  are  set  forth  In  full  herein, 
subject  to  the  following  modifications: 

Changes  are  made  in  5§  1002.50a  (in- 
troductory text)  and  1002.85. 

1.  In  5  1002.50a,  the  introductory  text 
and  paragraph  (a)  are  revised  to  read 
as  follows : 

§  1002.50a     Class  prltes. 

FV)r  pool  milk  received  during  each 
month  from  dairy  farmers  or  coopera-. 
tlve  associations  of  producers,  each  han- 
dler shall  pay  per  hundredweight  not 
less  than  the  prices  set  forth  in  this 
section,  subject  to  the  differentials  and 
adjustments  In  §§  1002.51  and  1002.81. 
Any  handler  who  purchases  or  receives 
milk  during  any  month  from  a  coopera- 
tive association  of  producers  which  Is 
also  a  handler  but  which  does  not  oper- 
ate the  plant  or  the  unit  receiving  the 
milk  from  producers  shall  pay  the  co- 
operative association  on  or  before  the 
19th  day  of  the  following  month  for  such 
milk  at  not  less  than  the  class  prices 
pursuant  to  this  section,  subject  to  the 
differentials  and  adjustments  set  forth 
In  §§  1002.51,  1002.81  and  1002.82(b)  ap- 
plicable at  the  location  where  the  milk 
was  received  from  producers.  Any  han- 
dler who  purchases  or  receives  milk  dur- 
ing any  month  from  a  cooperative  asso- 
ciation of  producers  which  Is  also  a 
handler  and  which  operates  the  plant 
or  the  unit  receiving  the  milk  from  pro- 
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ducers  shall  pay  the  cooperative  asso- 
ciation on  or  before  the  19th  day  of  the 
following  month  for  such  milk  at  not 
less  than  the  class  prices  pursuant  to 
this  section,  subject  to  the  differentials 
and  adjustments  set  forth  In  §{  1002.51, 
1002.81,  and  1002.82(b)  applicable  at 
the  plant  at  which  the  milk  was  first 
received.  Such  pas^ments  to  a  cooperative 
association  shall  be  deemed  not  to  have 
been  made  until  the  pajTnents  have  been 
received  by  the  cooperative  association, 
(a)  For  Class  I-A  milk  the  price  shall 
be  the  basic  formula  price  for  the  second 
preceding  month  plus  $2.40. 

•  »  •  •  < 

2.  In  §1002.80,  paragraphs  la),  »b). 
(c),  and  (d)  are  redesignated  as  para- 
graphs (c) ,  (d) ,  (e) ,  and  (f ) ,  respective- 
ly, the  introductory  text  of  the  section  Is 
designated  as  paragraph  (a)  and  is  re- 
vised, and  a  new  paragraph  'b)  is  added 
to  read  as  follows : 

§  1002.80      Time  unil  rati*  of  payniciit<>. 

t  a)  On  or  before  the  25th  day  of  each 
month,  each  handler  sliall  make  payment 
pursuant  to  paragraphs  (b),  (c),  <d), 
(e) ,  and  (f )  of  this  section  to  each  pro- 
ducer for  all  pool  milk  delivered  by  such 
producer  during  the  preceding  month  at 
not  less  than  the  unifoi-m  price,  subject 
to  the  following  adjustments: 

(1)  Appropriate  differentials  set  forth 
in  §§  1002.81  and  1002.82; 

(2)  Proper  deductions  for  the  month 
that  were  authorized  In  writing  by  pro- 
ducers from  whom  the  handler  received 
milk;  and 

(3)  For  milk  received  in  a  bulk  tank 
unit,  there  may  be  deducted,  as  proper 
and  as  authorized  in  writing  by  the  pro- 
ducer, or  by  a  cooperative  association  au- 
thorized to  act  on  behalf  of  such  pro- 
ducer, a  tank  truck  service  (transporta- 
tion) charge  of  up  to  10  cents  per  hun- 
dredweight, which  in  no  event  shall  ex- 
ceed In  the  case  of  Class  n  milk  on  which 
a  transportation  credit  Is  applicable  pur- 
suant to  §  1002.55  the  actual  transporta- 
tion costs  In  excess  of  10  cents  and  other- 
wise actual  transportation  costs,  and  In 
either  circumstance  only  to  the  extent 
transportation  was  actually  provided  by 
the  handler  or  at  his  expense.  Any  such 
deduction  with  respect  to  bulk  tank  milk 
must  be  made  by  the  handler  not  later 
than  the  date  on  which  the  producer  Is 
required  to  be  paid  for  the  milk  involved. 
If  authorization  for  such  deduction  Is 
canceled  by  the  producer  or  by  the  co- 
operative by  notifying  the  handler  In 
writing,  such  cancellation  shall  be  effec- 
tive on  the  first  day  of  the  month  follow- 
ing its  receipt  by  the  handler. 

(b)  Upon  receipt  of  a  written  request 
from  a  cooperative  association  which  the 
market  administrator  determines  Is  au- 
thorised by  Its  producer-members  to  col- 
lect pasmient  for  their  milk,  each  han- 
dler, on  or  before  the  date  on  which  the 
payments  are  otherwise  due  Individual 
producers,  shall  pay  the  cooperative  ae- 
soclatlon  for  milk  received  during  the 
month  from  the  producer-members  of 
such  association  an  amount  equal  to  not 
less  than  the  total  amount  otherwise  due 
such  producer -members  ae  determined 


U7r. 

pursuant  to  paragraph  «at  of  tins  .vec- 
tk>n. 


3.  Section  1002.85  Is  revised  to  read  as 
follows: 

§  1002.85     Payments    to    the    prodiu-er- 
sottlfniejit  fund. 

On  or  before  the  21st  day  of  eacli 
month,  each  handler  shall  make  fuH  pay- 
ment to  the  market  administrator  of  the 
debit  balance,  if  any,  of  such  handler 
shown  on  the  last  statement  of  account 
rendered  pursuant  to  §.  1002.84.  Payments 
to  the  market  administrator  shall  be 
deemed  not  to  have  been  made  imtil  such 
payments  have  been  received' by  the  mar- 
ket administrator.  If  the  date  by  which 
such  payments  must  be  received  by  Uie 
market  administrator  falls  on  a  Satui-day 
or  Simday  or  a  national  holiday,  s-.uii 
payments  shall  not  be  due  until  the  next 
day  that  the  market  administrator  s  of- 
fice Is  open  for  public  business. 

4.  Section  1002.86  is  revised  to  I'^id  .^~ 
follows: 

!=   1002. 8<>     Paxiiicnis  uiil  of  llu'  {irtM*!!!,  r- 
»rltlrnient  fund. 

(a)  On  or  before  the  22nd  day  oi  each 
month,  the  market  administrator  shall 
make  payment  to  each  handler  of  tlie 
credit  balance,  if  any,  of  such  handler 
shown  on  the  last  statement  of  account 
rendered  pursuant  to  I  1002.84.  If  the 
date  by  which  such  payments  are  to  be 
diade  falls  on  a  Saturday  or  Sunday  or  a 
national  holiday,  such  payments  need 
not  be  made  until  the  next  day  that  the 
market  administrator's  oflBce  is  open  for 
public  business.  If  payments  to  the  pro- 
ducer-settlement fund  under  S  1002.85 
were  delayed  because  the  due  date  fell 
on  a  Saturday  or  Sunday  or  a  national 
holiday,  payments  under  this  paragraph 
may  be  delayed  by  the  same  nimiber  of 
days. 

(b)  If  the  balance  in  the  producer - 
settlement  fund  Is  insufSclent  to  make 
the  full  payment  required  imder  para- 
graph (a)  of  this  section,  the  market 
administrator  shall  reduce  uniformly  the 
payments  to  each  handler  and  shall  com- 
plete such  payments  as  soon  as  the  nec- 
essary funds  are  available.  No  handler 
who,  on  the  25th  day  of  the  month,  has 
not  received  such  payments  In  full  from 
the  market  administrator  shall  be 
deemed  to  be  In  violation  of  Jj  1002  80 
through  1002.82  If  he  reduces  his  total 
payments  to  producers  for  milk  delivered 
by  such  producers  during  the  preceding 
month  by  not  more  than  the  amount 
of  the  reduction  in  payment  from  the 
producer-settlement  fund. 

5.  Section  1002.90  is  revised  to  read  a.* 
follows: 

§  1002.90      Pavmonl  by  handler.*. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  this  part,  each  handler 
shall,  on  or  before  the  date  specified  for 
making  payment  to  the  producer-settle- 
ment fund  pursuant  to  S  1002.85,  pay  to 
the  market  administrator  a  sum  not  ex- 
ceeding 4  cents  per  hundredw^ht  on 
the  total  QuantRiy  of  pool  milk  received 
from  datKy  fannen  at  plants  or  from 
farms  in  a  unit  operated  by  such  haa- 
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dier.  directli'  or  at  the  instance  of  a 
cooperative  association  of  producers  and 
on  the  quantity  for  which  payment  Is 
made  pursuant  to  §  1002.70(d)  (2).  the 
exact  amount  to  be  determined  by  the 
market  administrator  subject  to  review 
by  the  Secretary.  TTiis  section  shall  not 
be  deemed  to  duplicate  any  similar  pay- 
ment by  any  handler  under  an  order 
issued  by  the  Commissioner  of  Agricul- 
ture and  Markets  of  the  State  of  New 
York,  or  the  Director  of  the  Division  of. 
Dairy  Industry  of  the  New  Jersey  De- 
partment of  Agriculture,  with  respect  to 
the  marketing  area.  Whenever  verifica- 
tion by  the  market  administrator  dis- 
closes an  error  in  the  payment  made  by 
any  handler,  such  error  shall  be  adjusted 
not  later  than  the  date  next  following 
such  disclosure  on  which  payments  are 
due  pursuant  to  this  section. 
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Agricultural  Marketing  Service 
[7CFRPartl260] 

IDocketNo.  BRIA-ll 

BEEF  RESEARCH  AND  INFORMATION 

Recommended  Decision  and  Opportunity 
To  Frie  Written  Exceptions 

Notice  is  hereby  given  of  the  filing  with 
the  Hearing  Clerk  of  this  recommended 
decision  concerning  a  proposed  national 
research  and  information  order  for  cat- 
tle, beef,  and  beef  products.  • 

Interested  persons  may  file  written  ex- 
ceptions to  the  recommended  decision 
with  the  Hearing  Clerk,  Uruted  States 
Department  of  Agriculture,  Washington. 
D.C.  20250,  no  later  than  February  24. 
1877.  The  exceptions  should  be  filed  in 
quintuplicate.  All  written  submissions 
made  pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
OfBce  of  the  Hearing  Clerk  during  regu- 
lar business  hours. 

This  notice  of  filing  of  the  recom- 
mended decision  and  of  opportunity  to 
file  exceptions  thereto  is  issued  pursuant 
k>  the  provisions  of  the  Beef  Research 
and  Infonnation  Act  (7  DSC.  2901  et 
seq.)  and  the  applicable  rules  of  prac- 
tice and  procedure  (7  CFR  Part  1260) 
governing  proceedings  to  formulate  an 
order  under  the  Act,  which  were  pub- 
lished in  the  Federal  Recister,  June  23, 
1976,  41  FR  25881. 

Preliminary  Statement 

The  public  hearing,  on  the  record  of 
which  the  recommended  decision  was 
formulated,  was  held  at  Dallas,  Texas, 
September  14  and  15;  Pittsburgh,  Penn- 
sylvania, September  28;  Atlanta,  Georgia, 
S^tember  30;  Denver,  Colorado,  Octo- 
ber 5  and  6;  San  Francisco,  California, 
October  7;  and  Des  Moines,  Iowa,  Oc- 
tober 12  and  13,  1976.  Briefs.  iMroposed 
findings,  and  conclusions  were  received 
until  November  15,  1976.  This  hearing 
was  held  pursuant  to  noUce  ibereot 
which  was  puMlshed  In  the  Febekal  Reg- 
ister. AugusHT.  l»76. 41  FR  34772. 
Matzkul  Issues 

The  materlat  Ivuea  iiresented  oo  the 
record  of  hearing  are  as  follows:  (1)  The 
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need  for  the  Proposed  Research  and  In- 
formation Order  to  effectuate  the  de- 
clared policy  and  purposes  of  the  Act; 
and  (2)  The  determination  of  the  specific 
terms  and  provisions  of  the  Proposed 
Order  necessary  to  effectuate  the  de- 
clared policy  and  purposes  of  the  Act. 
iiKluding : 

(a)  Definitions  of  terms  used  therein 
which  are  necessary  and  incidental  to 
achieve  the  objectives  of  the  Order ; 

(b)  The  establishment,  maintenance, 
composition,  powers,  duties,  procedures, 
and  operation  of  a  Board  which  shall  be 
the  administrative  agency  for  this  Order; 

<  c )  The  authority  for  establishing  and 
financing  the  development  and  imple- 
mentation of  programs  and  projects  of 
research,  information,  education,  and 
promotion  to  improve,  maintain,  and  de- 
velop domestic  and  foreign  markets  for 
cattle,  beef,  and  beef  products; 

(d>  The  establishment  and  mainte- 
nance of  an  effective  working  relation- 
ship with  State  beef  boards,  beef  coun- 
cils, or  other  beef  promotion  entities  or- 
ganized to  conduct  programs  with  ob- 
jectives similar  to  those  of  this  Order; 

(e)  The  procedures  to  levy  assessments 
on  the  sales  of  cattle,  to  make  refunds 
of  assessments  to  producers  who  request 
them,  and  to  incur  necessary  expenses; 

(f)  The  provisions  concerning  record- 
keeping requirements  and  reports  by 
slaughterers;  and 

(g)  The  need  for  additional  terms  and 
conditions  as  set  forth  in  §§  1260.181 
through  1260.187  of  the  Order  which  are 
necessary  to  effectuate  provisions  of  the 
Act. 

Findings  and  Conclusions 

Cattle  are  produced  in  all  50  States 
and  cattle,  beef,  and  beef  products  move 
in  interstate  and  foreign  commerce  and 
tihose  which  do  not  move  in  such  chan- 
nels of  commerce  directly  burden  or  af- 
lect  interstate  commerce  of  cattle,  beef, 
ind  beef  products.  The  record  is  replete 
with  testimony  that  such  commerce  in 
Cattle,  beef,  and  beef  products  is  com- 
monplace. Therefore,  it  is  found  that 
the  Tight  to  exercise  Federal  jurisdiction 
with  respect  to  the  Order  set  forth  here- 
in is  established. 

The  findings  and  conclusions  on  the 
material  issues  are  based  on  the  evidence 
presented  at  the  hearing  and  the  record 
thereof  and  are  as  follows : 
I  (1>  Need  for  the  Order.  Beef  is  the 
major  soiU"ce  of  protein  in  the  diet  of 
most  U.S.  citizens.  Beef  supplies  are  cur- 
rently at  record  levels  and  U.S.  per  capita 
beef  consumption  In  1976  totaled  more 
than  8  pounds  above  the  former  record 
established  in  1975.  Large  increases  in 
beef  output  during  1975  and  1976  were 
due  l8U"gely  to- unusually  high  cow  and 
heifer  slaughter.  During  the  past  3  years, 
beef  producers  have  been  caught  in  a 
severe  price -cost  squeeze.  In  response  to 
this  extremely  unfavorable  situation, 
cattlemen  have  reduced  cow  herds, 
sharply  curtailing  the  nation's  produc- 
tion potential  for  future  years. 
'  The  U.S.  cattle  cycle  typically  encom- 
passes a  period  of  approximately  10 
years,  which  usually  includes  a  period  of 
■bout  7  years  of  increasing  numbers  fol- 


lowed by  about  3  years  of  decline.  There 
is  a  need  to  eliminate  or  at  least  mod- 
erate the  recurring  10-year  cattle  cycle. 
A  more  stable  beef  production  pattern 
would  result  in  less  variation  in  prices 
to  consumers  and  more  consistent  re- 
turns to  producers.  Funding  from  assess- 
ments under  this  Order  could  be  used 
to  provide  improved  market  information 
at  all  levels,  which  could  aid  the  nations 
nearly  2  million  producers  in  being  more 
responsive  to  consumer  demand. 

During  the  past  50  years  the  U.S.  rat- 
tle herd  has  more  than  doubled,  but  in- 
ventory growth  has  been  marked  by  al- 
ternate periods  of  expansion  and  liqui- 
dation. The  number  of  cattle  and  calves 
on  U.S.  farms  and  ranches  grew  from 
57  million  Head  in  1928  to  a  peak  of  near- 
ly 132  million  head  on  January  1.  1975. 
Numbers   have   consistently   peaKed   at 
about  10-year  intervals  followed  by  in- 
ventory declines  of  up  to  12  percent  in 
succeeding  years.  U.S.  per  capita  con- 
sumption of  beef  and  veal  during  the 
past  50  years  has  ranged  from  about  53 
pounds    in    1932   to   an   estimated    132 
pounds  during  1976.  However,  as  herds 
were  being  rebuilt  following  periods  of 
inventory   liquidation,   per  capita  con- 
sumption declined  as  much  as  22  percent 
from  the  level  attained  in  an  earlier  year. 
These  large  fluctuations  are  caused  by 
large  numbers  of  individual  cattle  pro- 
ducers   responding    independently    but 
similarly  to  price  incentives.  Cattlemen 
tend  to  retain  larger  numbers  of  cows 
and  heifers  for  breeding  when  calves  are 
selling  at  profitable  levels.  This  practice 
tends  to  restrict  concurrent  beef  supplies 
while  increasing  beef  output  prospects 
for  future  years.  In  the  early  stages  of 
an  expansion  phase  of  the  cattle  cycle, 
inventories  grow  but  slaughter  supplies 
remain  relatively  stable  as  increased  re- 
tention of  females  tends  to  offset  the 
effect  of  larger  calf  crops.  Eventually, 
how'ever.    the   full   impact   of   a   larger 
breeding    herd    is    reflected    in    larger 
slaughter  and  prices  begin  to  decline.  As 
profits  turn   to  losses,   cow   and  heifer 
slaughter  increases,  further  boosting  beef 
output.  The  increased  supplies  soon  put 
additional  pressure  on  prices  and  signifi- 
cant losses  to  producers  result.  After  the 
cow  herd  is  diminislied  and  calf  crops 
decline,  however,  smaller  beef  supplies 
and  higher  prices  return.  With  improved 
profitability  the  expansion  phase  of  the 
cycle  begins  anew. 

Biological  factors  are  a  major  cause 
of  alternate  p)eriods  of  overproduction 
and  underproduction  in  the  beef  indus- 
try. Roughly  3  years  transpire  between 
the  time  a  producer  decides  to  retain  a 
heifer  for  replacement  and  the  date  the 
beef  from  her  offspring  is  purchased  by 
the  consumer.  Thus,  unprofitable  price 
levels  for  a  sustained  period  do  not  re- 
sult in  a  reduction  in  beef  output  imtU 
a  few  years  later.  Losses  continue  until 
the  adjustment  can  be  accomplished. 

Changes  in  cow  numbers  are  a  major 
determinant  of  future  beef  supplies  and 
cattlemen  favor  an  impfoved  cow-herd 
size  awareness  program.  Cow  numbers 
increased  rapidly  during  the  early  1970's, 
jumping  from  48  million  head  on  Janu- 
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ar>'  1.  1969,  to  a  peak  of  56.7  million  head 
on  January  1,  1975.  From  January  1. 

1972,  throuiai  January  1, 1975,  cow  num- 
bers grew  at  an  annual  rate  of  4  percent, 
or  over  2  mlUlMi  head  per  year.  As 
usually  happens  when  the  rate  of  expan- 
sion exceeds  the  normal  year-to-year  in- 
crease In  demand  for  beef,  which  is  1  to  2 
percent,  excess  beef  output  and  un- 
profitable price  levels  resulted. 

As  losses  to  producers  mounted  during 

1974  and  1975,  cow  slaughter  rates  in- 
creased dramatically  and  numbers  of 
heifer  replacements  entering  the  herd 
dropped  sharply.  Cow  slaughter  reached 
a  record  of  almost  12  million  head  In 

1975,  nearly  doubling  the  6  million  head 
killed  during  1973.  The  cow  inventory 
dropped  nearly  2  million  head  during 

1975  to  54.8  million  on  January  1,  1976. 
Since  cow  slaughter  during  1976  totaled 
almost  11  milUon  head  and  the  number 
of  heifer  replacements  continued  to  de- 
cUne.  another  significant  drop  in  cow 
numbers  will  undoubtedly  be  reflected  in 
the  January  1.  1977,  inventor\-. 

The  downturn  in  the  total  cattle  in- 
ventory during  the  current  cycle  is  un- 
usually sharp,  reflecting  the  severe  finan- 
cial stress  the  cattle  industry  experi- 
enced during  1974-1976.  On  January  1. 

1976,  cattle  numbers  totaled  128  million 
head,  down  nearly  4  million  head  from 
peak  levels  a  year  earlier,  and  the  Janu- 
ary 1,  1977,  inventory  is  expected  to  total 
only  120-122  million  head.  With  the  ex- 
ception of  several  months  during  1975. 
the  cattle  feeding  segment  of  the  in- 
dustry has  suffered  severe  losses,  often 
over  $100  per  head  marketed,  since  late 

1973.  Cow-calf  producers  generally  have 
sold  calves  and  yearlings  for  less  than  the 
cost  of  production  since  mid -1974.  As  a 
result,  many  cattlemen  have  been  forced 
into  bankruptcy  and  those  remaining 
have  sharply  higher  mortgages  on  their 
farms  and  ranches  and  greatly  increased 
overall  debt. 

One  significant  measure  of  the  turn- 
around experienced  by  the  industr>-  was 
the  drop  in  inventory  value.  From  Jan- 
uary 1,  1974,  to  January  1,  1975.  the 
average  value  per  head  of  cattle  in  the 
United  States  dropped  46  percent  from 
$293  to  $159,  and  the  value  of  the  total 
inventory  drcHJped  from  over  $37  billion 
to  only  $21  billion. 

Cattle  producers  have  repeatedly  indi- 
cated that  they  want  a  self-help  program 
and  not  Federal  mraietary  assistance. 
There  are  no  price  support  programs  for 
cattle  or  beef  to  moderate  the  cyclical 
ui>s  and  downs.  A  desirable  goal  of  the 
programs  made  possible  by  assessments 
under  the  Order  is  to  assist  in  alleviating 
the  problems  which  result  from  the  cycli- 
cal nature  of  beef  production  by  provid- 
ing improved  information  to  aid  in  mak- 
ing production  decisions. 

Beef  producers  have  been  conducting 
beef  education,  infonnation,  and  pro- 
motion programs  for  a  number  of  yeso-s, 
of  t«i  relying  on  either  volimtary  or  man- 
datory State  collection  systems.  Funding 
levels  in  relation  to  sales  value  are  low- 
er than  expenditures  for  many  other 
raw  agricultural  products,  and  are  ex- 
tremely low  when  compared  to  expendi- 


tures for  competing  manufactured  food 
products.  Twenty -eight  major  beet  pro- 
ducing States  have  organizations  which 
collect  funds,  primarily  for  State  promo- 
tion activities.  Some  of  the  money  col- 
lected at  the  State  level  is  forwarded  to 
the  National  Li\'e  Stock  and  Meat  Board 
to  be  used,  along  with  other  voluntary 
contributioqg.  in  national  education,  in- 
formation, propiotion.  and  research  ef- 
forts. But  such  effort?  have  been  rela- 
tively small  In  size  and  scope  due  to 
funding  limitations. 

The  Proposed  Order  v  ould  provide  the 
industry  with  sufficient  funding  to  carry 
out  a  coordinated  program  of  education, 
promotion,  and  research  for  the  entire 
cattle  and  beef  industry.  Such  a  pro- 
gram, operated  on  a  national  basis,  would 
minimize  duplication  of  effort  among  the 
various  State  groups  and  would  be  far 
more  efficient  and  effective  than  pre- 
vious fragmented  pi'ograms. 

Numerous  areas  of  research  concern- 
ing cattle  and  beef  have  potential  for 
benefiting  both  producers  and  consumers 
but  presently  lack  funding.  There 'are 
identifiable  research  needs  for  produc- 
tion research,  marketing  research,  prod- 
uct or  market  research,  and  foreign  mar- 
ket research.  Examples  of  some  current 
research  needs  are; 

Production  research.  Studies  should 
be  designed  to  speed  genetic  improve- 
ment of  the  nation's  cattle  herds  and  to 
improve  tlie  rate  of  gain  on  grass  and 
in  the  feedlot.  Gaining  a  clearer  under- 
standing of  protein  s\"nthesis  would  pro- 
vide a  step  toward  improving  the  growth 
process.  Increasing  the  emphasis  on  find- 
ing solutions  to  animal  health  problems, 
such  as  brucellosis  and  internal  par- 
asites, could  lead  to  reduced  death  losses 
and  lower  production  costs. 

Marketing  research.  More  efficient 
beef  marketiiig  procedures  and  tech- 
niques would  not  only  benefit  producers 
but  would  also  help  consumers  obtain 
quality  beef  at  reasonable  prices.  Im- 
proved efficiency  and  reductions  in  the 
cost  of  distribution,  cost  reduction  in 
the  labor-intensive  processing  segment 
of  the  industry,  and  reducing  product 
loss  in  the  distribution  chain  could  be 
studied  to  help  reach  that  goal. 

Product  or  viarket  research.  There  is 
a  need  to  more  accurately  identify  the 
quantities  and  types  of  cattle  and  beef 
products  desired  by  the  retail  customer. 
Methods  of  marketing  beef  have  not 
kept  pace  with  consumer  desires  and 
buying  habits  and  new  beef  products 
should  be  developed  to  meet  the  chang- 
ing consumer  preferences.  With  a  grow- 
ing share  of  meals  eaten  away  from 
home,  appropriate  beef  products  must 
be  developed  to  meet  the  needs  of  this 
growing  market.  Studies  should  be  ini- 
tiated to  find  beef  products  and  cook- 
ing methods  consistent  with  the  limited 
time  available  for  meal  preparation.  Al- 
so, research  directed  toward  developing 
processing  methods  to  prodiKe  more  de- 
siraUe  products  from  the  less  desirable 
portions  of  the  carcass  is  necesary  to 
more  efficiently  utilize  the  whole  carcass. 

Foreign  market  research.  Determining 
the  wants  and  needs  of  potential  foreign 


'customers  for  beef  and  methods  to  ful- 
fill those  needs  is  necessary  for  effective 
foreign  market  development.  UJ5.  ex- 
ports of  beef  and  veal  In  recent  years 
have  been  less  than  one-half  of  1  percent 
of  commercial  production  while  compa- 
rable U.S.  imports  averaged  7  to  8  per- 
cent of  commercial  production.  The 
United  States  enjoys  a  competitive  ad- 
vantage over  all  other  nations  in  the 
production  of  large  quantities  of  high- 
quality  beef.  With  increasing  aflluence 
around  the  world,  there  Is  considerable 
potential  for  substantial  increases  in  US. 
beef  exports  if  the  appropriate  market 
knowledge  is  developed. 

The  record  reveals  a  need  to  communi- 
cate factual  information  to  consumers 
about  the  nutritional  properties  of  beef. 
Consumers  understand  that  beef  is  high 
in  protein,  but  often  do  not  understand 
it.s  many  other  significant  contributions 
to  health  needs.  For  instance,  there  are 
high  iron  and  B  vitamin  contents  in  beef, 
and  the  life-saving  drug  insulin  Ls  a  beef 
byproduct.  Educational  program?  could 
pro\'ide  information  to  consumers  on 
many  topics  concerning  beef,  with  partic- 
ular attention  directed  to  those  issue.*^ 
involving  nutrition  and  health.  Nutrition 
and  health  information  developed  for  use 
in  elementary  schools  has  been  well  re- 
ceived. However,  funds  to  reproduce  this 
information  and  to  distribute  it  to  schools 
have  been  limited:  consequently,  only  a 
.small  percentage  of  the  nation's  schools 
have  had  access  to  this  information. 
Similar  funding  problems  have  limited 
the  distribution  of  meat  nutrition,  pur- 
chasing, and  cooking  information  to  high 
school  and  college  classes  in  nutritioi:. 
food,  and  home  economics. 

Adoption  of  a  beef  research  and  in- 
formation order  has  been  endorsed  in 
concept  by  81  State  and  national  cattle 
organizations.  The  record  evidence  estab- 
lishes a  need  for  financing  research  to 
find  more  efficient  methods  to  produce 
and  market  a  relatively  stable  supply  of 
beef  at  fair  prices  to  consumers  with 
reasonable  returns  to  producers.  The 
e\idence  also  shows  that  research  and 
information  funded  under  the  Order  will 
be  beneficial  to  the  beef  industry  and 
consumers  as  well.  Consumers  would 
benefit  from  the  increased  efficiency  in 
production  and  marketing,  a  more  stable 
supply  of  beef,  more  stable  beef  prices. 
and  increased  nutrition  and  health  In- 
formation. 

It  is  concluded  from  the  record  evi- 
dence that  the  beef  industry  needs  a  re- 
search and  infommtion  program  and 
that  the  Order,  by  providing  such  a  pro- 
gram, would  effectuate  the  declared 
policy  of  the  Act. 

<2  I  Terms  and  protisions  of  the  Order. 
(a)  Definitions. — "Act"  is  defined  to  pro- 
vide the  correct  legal  citation  for  the 
statute  pursuant  to  which  the  Order  may, 
be  put  into  effect  and  operated.  The  in- 
clusion of  this  definition  makes  it  un- 
necessary to  refer  to  such  law  and  statu- 
tory citation  each  time  reference  is  made 
to  the  Act  in  the  provisions  of  the  Order. 
"Act"  also  is  defined  to  Include  any 
amendments  that  may  be  made  to  the 
Beef  Research  and  Information  Act  <7 
U.S.C.  2901  et  seq.). 
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"Fiscal  Period"  is  defined  as  the  12- 
iiK>uth  period  corresponding  with  the 
USDA's  fiscal  year.  The  Beef  Bosu-d  is 
required  to  submit  to  the  Secretary,  for 
lis  approval,  budgets  on  a  fiscal  period 
bisLs  containing  anticipated  expenses 
aad  disbursements  in  the  various  areas 
expenditures  are  authorized.  The  Board's 
fljcal  period  is  the  same  as  USDA's  fiscal 
year.  However,  the  Beef  Board,  with  the 
approval  of  the  Secretary,  may  select 
some  other  12-month  period  as  its  fiscal 
year  if  necessary. 

-Beef  Board"  or  'Board"  is  defined  as 
the  administrative  agency  or  body 
charged  by  the  Act  with  the  duty  to  ad- 
minister the  Order.  Producer  assessments 
finance  the  activities  authorized  and  the 
administrative  agency  Is  composed  of 
beef  producers,  selected  by  the  Secretary 
from  nomi:iations  submitted  by  eligible 
organizations,  associations,  general  farm 
organizations,  cooperati\es,  or  unaffili- 
ated producers. 

The  Board  shall  elect  an  'Executive 
Committee"  of  7  to  11  Board  members 
who  are  generally  representative  of  the 
cattle  Industry.  This  Committee  has  the 
authority  to  hire  a  staff  to  handle  ad- 
ministrative matters,  to  make  policy  rec- 
ommendations to  the  Board,  and  to  ad- 
minister the  terms  of  the  Order  under 
the  direction  of  the  Board  and  within 
the  policies  determined  by  the  Board. 

"Producer "  is  defined  in  the  Order  to 
Identify  the  persons  responsible  for  pay- 
ment of  assesments  under  the  Order.  In 
addition,  producers  have  the  right  to 
vote  In  any  referendum  on  the  Order  and 
are  eligible  to  serve  on  the  Board  and  to 
nominate  others  to  serve  on  the  Board. 

The  term  "producer"  includes  any  per- 
son who  owns  or  acquires  ownership  of 
cattle  other  than  one  who  acquires  cat- 
tle solely  for  the  purpose  of  slaughter, 
except  that  a  person  may  not  quahfy  as 
a  producer  based  on  sales  transactions 
In  which  his  only  share  in  the  proceeds  Is 
a  sales  commLssion,  handling  fee,  or 
other  fee.  However,  the  period  of  owner- 
ship may  be  short.  For  example,  a  cattle 
trader  or  any  other  person  who  assumes 
ownership  of  cattle,  even  If  the  cattle  are 
resold  the  same  day,  would  qualify  as  a 
producer. 

The  term  "producer"  does  not  include 
a  person  who  acquires  cattle  solely  for 
the  purpose  of  slaughter.  Packers  who 
purchase  all  their  cattle  solely  for  the 
ptvpose  of  slaughter  are  performing  no 
producer  function  and  do  not  qualify  as 
producers,  even  though  it  is  recognized 
that  In  normal  trade  practice  such  cat- 
tle sometimes  remain  in  the  feedlot  or 
packer's  lot  for  several  days  before 
slaughter.  However,  a  cattle  slaughterer 
or  packer  who  has  cattle  on  feed  or  buys 
or  owns  cattle  for  purposes  other  than 
immediate  slaughter  qualifies  as  a  pro- 
ducer. 

"Producer  organization"  or  "eligible 
organization"  is  defined  to  include  pro- 
ducer organizations,  associations,  gen- 
eral farm  organizations,  and  coopera- 
tives represoittng  cattle  producers  in  a 
geographic  area.  The  final  determination 
of  -whether  an  organization  is  an  eligible 
organization  rests  with  the  Secretary  of 
Agriculture. 
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"Research"  is  defined  to  include  any 
type  of  systematic  study  or  investigation 
intended  to  advance  the  desirability, 
marketability,  production,  or  qualil^  of 
cattle,  beef,  or  beef  products.  It  Includes 
market  research,  production  research, 
and  other  basic  research  as  well  as  the 
evaluation  of  the  relative  effectiveness  of 
Euch  studies  and  investigations. 

The  Board  may  enter  into  contracts, 
with  the  approval  of  the  Secretary,  for 
tlie  purpose  of  carrying  out  authorized 
activities.  The  term  "Contracting  Party" 
is  defined  to  include  any  individual, 
group  of  individuals,  partnership,  cor- 
poration, association,  cooperative,  or 
otJier  entity,  public  or  private,  with 
which  the  Beef  Board  may  enter  into  a 
contract  or  agreement  in  the  manner 
provided  in  the  Order. 

"Marketing  year"  means  the  calendar 
year  ending  on  Decemt)er  31  unless  some 
other  consecutive  12 -month  period  is 
designated  by  the  Board  and  approved  by 
the  Secretary.  The  calendar  year  is  the 
appropriate  period  to  be  designated  the 
marketing  year  since  most  marketing 
statistics  applicable  to  the  Order  are 
maintained  on  a  calendar  year  basis. 

!"Part"  refers  to  7  CFR  Part  1260,  con- 
taining rules,  regulations,  orders,  sup- 
plemental orders,  amendments,  and  sim- 
ilar matters  concerning  the  Beef  Re- 
search and  Information  Act.  The  term 
"subpart"  is  used  when  referring  to  a 
portion  or  segment  of  Part  1260. 

tb)  Beef  Board.  A  "Beef  Board"  is 
established  to  act  as  the  administrative 
body  for  this  Order  as  specified  in  Sec- 
tion 8  of  the  Act.  It  is  composed  of  pro- 
ducers appointed  by  the  Secretary  from 
nominations  submitted  either  by  eligible 
producer  organizations  in  specified  geo- 
graphic areas  or  in  a  direct  manner  by 
producers  not  represented  by  eligible  or- 
ganizations in  such  areas.  Each  member 
has  an  alternate  to  serve  in  his  stead  as 
necessary. 

Membership.  Members  of  the  Beef 
Board  shall  be  selected  to  reflect  the 
varied-  character  of  the  cattle  and  beef 
industry.  Cattle  are  produced  in  all  50 
States,  although  the  concentration  varies 
greatly  in  different  States  as  does  the 
position  of  producers  in  the  production 
chain.  Some  are  engaged  primarily  in 
the  production  of  calves  from  either  c<Hn- 
mercial  or  purebred  herds,  while  another 
large  section  of  the  industry  is  involved 
in  feedlot  operations.  Many  producers 
keep  only  dairy  animals  which  are  used 
pranarily  for  the  production  of  milk,  al- 
though such  operations  also  add  sub- 
stantially to  the  beef  supply.  There  are 
many  combinations  of  these  different 
functions  and  related  interests  in  indi- 
vidual production  units.  There  also  is  a 
wide  range  in  the  size  of  production 
units. 

The  Act  specifies  that  the  Beef  Board 
shall  consist  of  not  more  than  68  mem- 
bers. A  Board  of  this  size  was  constituted 
so  that  there  may  be  sufQcient  represen- 
tation for  all  geograiMc  areas  and  for 
the  multifarious- Interests  of  producers. 
It  Is  intended  that  the  result  will  be  wide- 
spread participation  of  producers  In  the 
management  of  the  programs  authorized 
by  the  Act  and  the  Order. 


The  stated  purpose  of  the  Act  is  to 
enable  cattle  producers,  through  a  Board 
composed  of  producers,  to  establish,  fi- 
nance, and  carry  out  a  coordinated  pro- 
gram of  research,  producer  and  consumer 
Information,  and  promotion  to  improve, 
maintain,  and  develop  markets  for  cattle, 
beef,  and  beef  products. 

There  was  testimony  recommending 
that  consumers  should  be  included  as 
members  of  the  Beef  Board.  The  legisla- 
tive history  of  the  Act  demonstrates  that 
Congress  considered  this  point  extensive- 
ly. However,  the  final  version  of  the  Act 
specifies  that  the  Beef  Board  shall  be 
composed  of  producers.  The  conference 
report  indicates  that  Congress  intended 
for  the  Beef  Board  to  seek  consumer 
input  and  it  was  recommended  that  the 
Secretary  appoint  five  consumer  repre- 
sentatives to  serve  in  advisory  capacities. 
Record  evidence  indicates  that  such  a 
practice  would  be  advisable  in  order  to 
obtain  con-sumer  views  on  programs  of 
tiie  Board. 

A  partnership,  cooperative,  corpora- 
tion, or  similar  business  entity  is  to  be 
considered  a  producer  for  the  purpose 
of  determining  who  is  required  to  pay 
assessments  and  who  is  eligible  to  vote 
In  any  referendum  held  pursuant  to  the 
Act.  However,  only  individual  producers 
will  be  nominated  and  appointed  to 
membership  on  the  Beef  Board. 

There  was  testimony  proposing  that 
only  producers  who  receive  a  majority 
of  their  income  from  the  production  of 
cattle  should  be  eligible  to  serve  on  the 
Beef  Board.  Further,  it  was  recommend- 
ed that  elected  or  appointed  local,  State, 
or  Federal  government  officials  and  ex- 
ecutives or  officers  of  organizations  which 
contract  with  the  Beef  Board  should  be 
prohibited  from  serving  as  members  of 
the  Board.  Rather  than  outlining  such 
restrictions  on  Board  membership  in  the 
Order,  producers  in  selecting  nominees 
and  tlie  Secretary  in  appointing  Board 
members  should  ascertain  that  they  are 
active,  representative  producers. 

Term  of  office.  The  term  of  office  for 
Board  members  and  their  alternates  i.* 
3  years  as  provided  In  the  Act.  Such  a 
period  of  time  is  necessary  to  permit  a 
7nember  to  become  familiar  with  the  pro- 
grams and  operations  of  the  Board  and 
to  make  an  effective  contribution.  Initial 
appointments  shall  be,  proportionate^ . 

1,  2,  and  3  year  terms,  giving  staggered 
terms  for  Board  members  to  prevent  the 
possibility  that  all  terms  would  expire  at 
the  same  time  and  providing  continuity 
of  program  efforts  and  program  direc- 
tion. The  Secretary  shall  detei-mine 
which  initial -members  shall  serve  for  1. 

2.  and  3  year  terms  on  a  random  basis, 
-though  assuring  that  the  terms  of  mem- 
bers from  a  geographic  area  with  mul- 
tiple representation  expire  at  different 
times. 

No  member  may  serve  more  than  6 
consecutive  years  on  the  Beef  Board,  ex- 
cept that  members  appointed  to  the 
Initial  Board  for  terms  of  1  or  2  years 
are  eligible  to  serve  2  additional  terms. 
This  provision  would  serve  to  utilize  the 
experience  acquired  and  enhance  the 
development  of  an  effective  prognun. 
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Certification  oj  orga-'ii.-.Litiu.i<.  Record 
evidence  shows  that  there  are  many  or- 
ganizations representing  cattle  producers 
throughout  the  country.  The  Secretarj' 
\-  rharged  with  the  respoiisibility  to  set 
the  criteria  to  be  used  in  determining 
ihp  eligibility  of  organizations  to  nomi- 
:  ate  members  of  the  Board  and  has  the 
filial  authority  to  make  the  determiiia- 
i  '111. 

Representatives  of  general  farm  or- 
ganizations expressed  concern  about 
wiiether  such  organizations  would  be 
eligible  to  nominate  members  to  the 
Board.  Further  testimony  suggested  that 
accurate  information  necessary  to  estab- 
lish the  eligibihty  of  general  farm  or- 
ganizations to  nominate  members  would 
not  be  available,  such  as  the  proportion 
of  members  producing  cattle  and  the 
number  of  cattle  they  produce.  However* 
other  testimony  indicates  that  such  or- 
ganizations normally  could  provide  the 
data  required  to  meet  the  needs  for  cer- 
tification. It  is  concluded  that  general 
f  ai-m  organizations  should  be  certified  if 
they  meet  the  criteria  established. 

Record  testimony  shows  that  many  of 
the  producer  organizations  intending  to 
nominate  Board  members  are  State  or- 
ganizations, but  there  also  may  be  some 
regional  organizations  participating.  A 
regional  organization  should  be  certified 
to  nominate  members  to  the  Board  m 
any  geographic  area  in  which  it  meets 
the  established  criteria.  Similarly,  a  State 
organization  should  be  certified  to  nomi- 
nate members  in  a  geographic  area,  even 
though  the  area  may  include  other 
States,  if  it  meets  the  established  criteria. 

An  organization  may  file  a  request  for 
certification  to  nominate  members  to 
the  Board  at  any  time.  However,  the  cer- 
tification of  an  organization  should  not 
be  open-ended,  since  the  membership, 
program  objectives,  geographic  area  cov- 
ered, and  other  characteristics  of  an 
organization  may  shift.  Accordingly,  an 
organization  is  required  to  request  re- 
certification  each  time  it  wishes  to  nomi- 
nate a  member  of  the  Board. 

NomiTiatioiis.  Orderly  procedures  are 
established  for  producer  organizations, 
associations,  general  farm  organizations, 
cooperatives,  and  producers  not  repre- 
sented by  such  organizations  within  a 
geographic  area,  as  determined  by  the 
Secretary,  to  submit  nominations  for 
Board  members  and  alternates  to  the 
Secretarj-.  It  is  essential  that  the  nomi- 
nations and  appointments  be  completed 
in  a  timely  fashion,  but  adequate  time 
must  be  provided  for  producers  to  con- 
sider and  select  their  i-.ominees  and  for 
the  Secretary-  to  make  the  appointments. 
A  final  Order  establishing  a  Beef  Board 
becomes  effective  only  upon  approval  by 
producers  voting  in  a  referendum.  Nomi- 
nations shall  be  submitted  to  the  Secre- 
tar:.  within  90  days  after  it  is  determined 
that  the  results  of  the  referendtun  favor 
the  Order,  but  the  Secre?tary  may  pre- 
>  ribe  a  longer  period  if  necessarj-. 

Eligible  organizations  in  each  geo- 
graphic area  may  caucus  to  jointly 
nominate  qualified  individuals  for  each 
member  and  each  alternate  member  to 
be  appointed  to  the  Board.  If  they  do 


not  caucus  or  if  they  fail  to  agree  on 
nominees,  each  eligible  organlzatkm  is 
authorized  to  submit  nominations  for 
each  position  to  be  filled.  The  Secretarj' 
also  is  required  to  determine  whether 
a  substantial  number  of  producers  are 
not  members  of  or  their  interests  are  not 
represented  by  any  eligible  organization 
and.  if  so,  provide  a  manner  for  such  pro- 
ducers to  submit  nominations.  The  90- 
day  period  between  approval  of  the  Order 
and  the  deadline  for  submitting  nomina- 
tions is  necessary  to  permit  the  Depart- 
ment to  certify  eligible  organizations  and 
establish  procedures  by  which  producers 
not  represented  by  an  organization  may 
submit  nominations.  This  p>eriod  of  time 
should  be  sufficient  for  all  certified  or- 
ganizations to  caucus,  make  their  selec- 
tions, and  submit  their  nominations  to 
the  Secretary  and  for'producei-s  not  rep- 
resented by  .'^uch  organizatioiis  to  submit 
iiominations.  However,  the  Secretarj- 
may  prescribe  a  longer  period  if  neces- 
sarj-. 

After  the  initial  Board  has  been  estab- 
lislied.  nominations  for  subsequent  ap- 
pointments of  Board  members  and 
alternates  should  l>e  submitted  suffi- 
ciently in  advance  to  permit  the  Secre- 
tary to  select  the  members,  to  inform 
them  of  their  selection,  and  to  obtain 
acceptance  of  such  appointments  before 
the  beginning  of  the  term  of  office  for 
which  they  are  being  appointed.  It  is 
necessary  to  make  these  subsequent  ap- 
pointments in  a  timely  fashion  in  order 
that  operations  of  the  Board  can  con- 
tinue without  interruption  when  normal 
changes  in  membership  of  the  Board 
occur.  Therefore,  submission  of  nomina- 
tions to  the  Secretary  for  subsequent 
Board  members  and  alternates  shall  be 
at  least  60  days  prior  to  the  expiration 
of  the  terms  of  members  and  alternates 
previously  appointed  to  the  Board. 
Other  aspects  of  the  nomination  proce- 
dures for  these  apix)intments  to  the 
Board  are  the  same  as  those  for  nominat- 
ing members  and  alternates  to  the  initial 
Board. 

Section  8  of  the  Act  provides  that 
Board^members  and  alternates  be  named 
from  specified  geographic  areas  desig- 
nated to  reflect,  to  the  extent  practicable, 
the  proportion  of  cattle  in  each  such 
geographic  area.  Organizations  repre- 
senting cattle  producers  normally  are 
organized  and  operate  on  a  statewide 
basis,  although  there  also  are  regional  or 
national  organizations,  often  formed  by 
an  affiliation  of  similar  State  organiza- 
tions. Statistics  measuring  cattle  produc- 
tion are  available  on  a  State  by  State 
basis.  Accordingly,  to  the  extent  prac- 
ticable, a  State  is  the  geographic  area 
used  for  determining  representation  on 
the  Board,  with  each  major  cattle  pro- 
dding State  entitled  to  at  least  one 
Board  member  and  one  alternate.  The 
geographic  areas  for  the  initial  Board 
and  the  number  of  Board  members  for 
each  are  hsted  in  ?  1260  138<e'  of  the 
Order. 

January  1  mventorj-  numbers  of  cattle 
and  calves  on  farms,  published  annually 
by  the  Department  of  Agriculture,  are 
generally  considered  the  best  available 
measure  of  the  proportion  of  cattle  in 


tlie  various  Stale-  In  t'etennining  this 
initial  distribution  of  membership,  a  geo- 
graphic area  is  defined  as  a  State  or  com- 
bination of  States  with  500.000  head  of 
cattle  or  more.  Each  such  geographic 
area  is  entitled  to  one  Board  member  and 
alternate  plus  an  additional  member  and 
alternate  for  each  additional  2.5  million 
head  of  cattle.  Use  of  this  definition  ac- 
complishes the  objective  of  providing 
separate  representation  on.the  Board  for 
most  Stales,  recogni/.ii.e  the  usual 
boundaries  of  producer  organizjitions 
and  the  siinilariiy  of  iiiU-i-esUs  of  \i\,- 
ducers  witliin  manj  Stat<^.s. 

Important  considerations  in  combining 
States  which  have  to  few  cattle  to  qualify 
as  a  geographic  area  are  geographic  loca- 
tion and  similarity  of  interests,  among 
other  factors.  To  the  extent  possible,  a 
geographic  area  containing  several 
States  includes  those  which  are  contigu- 
ous and  which  have  similar  interests. 
The  practical  problems  of  caucusing  and 
reaching  agreement  on  nominations  then 
aresimphfied. 

California  and  Hawaii  were  combined 
to  form  a  geographic  area  with  two 
Board  members  and  two  alternates  in  the 
Proposed  Order  published  and  subjected 
to  hearing.  Spokesmen  for  California 
cattlemen  testified  at  the  hearing  that 
California  should  be  designated  a  geo- 
graphic area  by  itself,  since  under  the 
proposed  guidelines  the  State  would  be 
entitled  to  two  Board  members  without 
the  addition  of  another  State.  A  repre- 
sentative of  Nevada  cattlemen  tcotified 
that  it  would  be  acceptable  to  combn.e 
Nevada  and  Hawaii.  In  a  subsequent 
brief,  the  proponents  recormnended  thai 
Hawaii  be  included  with  Maryland.  Dela- 
ware, New  Jersey,  and  the  District  rf 
Colinnbia  to  form  a  aeographic  area  A 
spokesman  for  Hawaii  cattlemen  filed  a 
brief  with  the  same  recommendatiotv 
Such  a  combination  would  not  folKiw 
the  principle  outlined  with  respect  t<i 
geographic  location.  Accordingly.  Hawaii 
is  included  with  Nevada  to  form  a  geo- 
graphic area  rather  than  with  California 

The  record  contains  a  suggestion  thnt 
each  Slate  be  as.vieneri  one  Board  men  - 
ber  in  establishing  the  initial  Board  unt  il 
record.*  are  developed  on  assessments 
from  the  various  States  for  use  in  deter- 
mining repre,sentation.  However,  it  is 
found  that,  with  the  wide  differences  in 
cattle  number-:  among  the  various  States, 
adoption  of  such  a  plan  would  not  pro- 
vide repre>-e!Uation  on  ti'ie  Board  accu- 
rately reflecfin.3  the  propoi  tion  of  catt'.e 
in  each  geographic  area. 

The  basis  of  determining  the  makeup 
of  the  initial  Board  cannot  be  perma- 
nent. Representation  must  be  reviewed 
periodically  to  take  into  account  shift's  in 
cattle  production.  Accordingly,  the 
Board  is  required  to  review  the  distribu- 
tion of  membership  within  5  years  of  the 
establishment  of  the  initial  Board  and 
subsequently  at  any  time  not  to  exceed  5 
years  from  the  date  of  the  last  review. 
Assessments,  cash  receipts  from  the  sales 
of  cattle,  cattle  numbers,  and  other  fac- 
tors which  are  found  feasible  to  reflect 
'the  prcHwrtion  of  cattle  In  each  geo- 
graphic area  may  be  considered  by  the 
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Board  in  determining  tli«!  need  for 
changes  in  geographic  area^  when  up- 
dating representation  on  the  Board.  The 
Board  shall  cause  regular  review  to  be 
made  of  geographic  areas  and  redefine 
the  geographic  areas  as  necessary,  sub- 
ject to  the  approval  of  the  Secretary. 
Such  changes  will  be  made  at  the  ex- 
piration of  the  terms  of  members  in  order 
t*  effect  the  changes  in  an  orderly  fash- 
Ion. 

Appointvients.  The  Order  provides 
tbat  the  Secretary  will  select  and  ap- 
point Board  members  and  an  alternate 
for  each  from  nominations  submitted, 
providing  repr^entatlon  on  the  Board 
by  geographic  area.  Written  notice  of 
their  acceptance  of  the  appointment  wUl 
be  submitted  to  the  Secretary  promptly 
by  member  and  alternate  designates. 

Vacancies.  The  nomination  and  ap- 
pointment procedures  for  individuals  to 
fill  unexpired  terms  when  vacancies  oc- 
c«r  are  the  same  as  those  specified  for 
the  normal  appointment  and  reappoint- 
ment of  members  and  alternates.  It  is 
important  that  vacancies  be  filled 
promptly  in  order  to  maintain  full  mem- 
bership and  representation  on  the 
Board  and  a  minimum  of  disruption.  Ac- 
cordingly, nominations  to  fill  vacancies 
are  to  be  submitted  to  the  Secretary 
wlthtn  60  days  of  the  time  the  vacancy 
oecurs.  Such  a  period  provides  a  reason- 
able amount  of  time  for  the  selection  of 
nominees.  However,  should  a  vacancy  oc- 
cw  within  6  months  of  the  expiration  of 
the  term  of  a  Board  memlier  or  alter- 
nate, the  Secretary  need  not  flU  the 
vaeancy. 

Alternate  members.  Each  Board  mem- 
ber has  an  alternate  designated  to  serve 
in  his  place  as  necessary.  On  occasions, 
a  Board  member  may  find  it  necessary 
to  be  absent  from  Board  meetings.  An 
alternate  member  should  be  available  so 
that  the  business  affairs  of  the  Board 
will  not  be  Impaired.  The  alternate  mem- 
ber will  serve  at  Board  meetings  in  the 
absence  of  the  memlier.  Also,  in  the 
event  of  a  vacancy  on  the  Board  for 
aay  reason,  the  alternate  will  act  until 
a  successor  Is  appointed.  Alternate  mem- 
bers do  not  automatically  serve  in  place 
of  Board  members  on  committees  and 
otber  special  assignments  xmless  specifi- 
cally selected  to  do  so  by  the  Board. 
The  Board  is  not  precluded  from  as- 
signing other  duties  to  tdternates  in  ad- 
dftlon  to  their  responsibility  to  serve  in 
the  al>sence  of  Board  members.  The  same 
cdteria  and  procedures  are  used  for 
nominating  and  appointing  alternates  as 
those  for  Board  members.  Alternates  also 
are  limited  to  6  consecutive  years  of 
service  as  an  alternate.  However,  nothing 
precludes  an  alternate  from  replacing  or 
succeeding  a  member  and  that  alternate 
is  permitted  to  serve  up  to  two  terms  as 
a  Board  member,  without  regard  to  the 
length  of  time  served  as  an  alternate. 

Procedure.  The  Board  should  adopt 
bylaws  governing  its  organization  and 
operation.  However,  (he  method  of  vot- 
ing In  decisions  of  the  Board  and  Quorum 
reaulrements  are  speoUlkl  In  the  Order. 
The  jireflenoe  of  a  majority  of  the  m«n- 
bcTB  and  alternates  acting  for  members 
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constitutes  a  quorum.  On  any  vote  taken 
by  the  Board,  a  majority  of  those  pres- 
ent and  voting  must  concur  before  any 
action  can  be  taken.  AH  votes  cast  at  an 
assembled  meeting  shsill  be  cast  in  per- 
son with  no  proxy  voting  permitted. 

It  is  necessary  that  the  Board  adopt 
procedures  which  will  assure  that  it  op- 
erates properly  and  efficiently  and  it 
should  schedule  regular  meetings.  How- 
ever, there  may  be  Instances  when  it  Is 
necessary  to  transact  routine,  noncon- 
troverslal  business  or  take  rapid  action 
as  times  when  it  would  be  expensive  and 
unnecessary  to  call  an  Eissembled  meet- 
ing. Therefore,  the  Board  is  authorized 
to  vote  by  telephone,  telegraph,  dr  other 
means  of  communication  in  such  in- 
stances. However,  any  such  vote  by  tel- 
ephone shall  be  confirmed  promptly  In 
writing.  The  Board  should  have  author- 
ity to  determine  when  it  will  be  neces- 
.stry  to  transact  business  without  calling 
an  assembled  meeting. 

Compensation.  Board  members  and 
alternates  serve  without  compensation, 
but  it  is  appropriate  that  members  and 
alternates  be  reimbursed  for  necessary 
and  reasonable  expenses  incurred  when . 
performing  authorized  Board  business. 
The  Board,  with  the  approval  of  the  Sec- 
retary, shall  set  standard  procedures 
governing  reimbursement,  including  the 
forms  to  be  used,  receipts  or  other  docu- 
mentation required,  and  the  limits  of 
reasonable  expenses. 

Powers.  The  Board  must  have  the 
powers  specified  in  Section  8  of  the  Act 
in  order  to  effectively  provide  adminis- 
trative direction  of  the  program.  The 
Board  has  the  power  to  administer  all 
terms  and  provisions  of  the  Order  and 
carry  out  the  plans  and  programs  au- 
thorized by  the  Act.  The  Board  is  em- 
powered to  develop  rules  and  regulations 
necessary  for  Implementing  and  operat- 
ing the  program  and  submit  them  to  the 
Secretary  for  approval  and  issuance. 
Such  rules  and  regulations  are  necessary 
to  set  the  procedures  under  which  the 
Board  exercises  its  responsibilities.  They 
govern  the  method  of  collecting  assess- 
ments, the  refund  procedures,  the  ac- 
tions to  be  taken  to  implement  specific 
programs,  the  records  that  must  be  kept 
by  slaughterers  and  others,  and  the  re- 
lated provisions  necessary  to  meet  the 
requirements  of  the  Order. 

Violations  of  the  rules  and  regulations 
issued  pursuant  to  the  Order  may  occur 
and  the  Board  has  the  power  to  investi- 
gate sdleged  violations.  Procedures  es- 
tablished for  handling  such  violations 
should  assure  fair  and  equitable  treat- 
ment in  all  instances.  The  Board  should 
take  all  reasonable  steps  to  settle  viola- 
tions suid  in  the  event  that  settlement 
cannot  be  reached,  report  violations  to 
the  Secretary  for  appropriate  action. 

Problems  may  arise  or  conditions  may 
change  within  the  Industry  that  would 
necessitate  amendments  to  the  Order. 
The  Board  should  maintain  regiilar  sur- 
veillance of  the  need  for  amendments 
aad  has  the  power  to  recommend 
anendmoits  of  the  order  to  the  Secre- 
tary when  it  deems  that  such  action  is 
necessaxy. 


Duties.  The  duties  of  the  Board  as  .set 
forth  in  the  Order  are  necessary  for  the 
discharge  of  its  responsibilities.  The 
stated  duties  provide  authority  and 
guidance  concerning  many  details  com- 
mon to  the  operation  of  an  administra- 
tive entity  such  as  the  Board.  They  in- 
clude the  duty  to  meet  and  organize, 
elect  officers,  and  establish  committees 
and  subcommittees  of  Board  members  as 
necessary  to  handle  the  affairs  of  the 
Board.  Bylaws  should  be  adopted  gov- 
erning the  conduct  of  business  by  the 
Board.  The  Board  also  has  authority  to 
appoint  advisory  committees,  which 
would  Include  persons  who  are  not  mem- 
bers of  the  Board,  in  order  to  gain  added 
expert  advice  and  counsel  on  problems, 
procedures,  and  programs.  Such  com- 
mittees can  act  in  an  advisory  position 
only;  final  decisions  and  actions  are  rp- 
.served  to  the  Board,  and  only  the  Board 
may  take  action  authorizing  the  expend- 
iture of  funds.  The  Board  has  the  au- 
thority to  reimburse  advisory  committee 
members  for  travel  and  other  expenses 
arising  from  their  assignments. 

The  Act  provides  that  the  Beef  Board 
shall  appoint  from  its  members  an  Ex- 
ecutive Committee  of  not  less  than  7  nor 
more  than  11  members.  In  view  of  the 
authorized  maximum  size  of  the  Beef 
Board,  68  members,  an  Executive  Com- 
mittee is  necessary  to  provide  more  effi- 
cient and  effective  administration  of  the 
programs.  The  Beef  Board  shall  delegate 
to  the  Executive  Committee  authority  to 
employ  staff  members,  specifying  their 
duties  and  compensation,  and  to  admin- 
ister the  provisions  of  the  Order  imder 
the  direction  of  the  Board  and  within 
policies  established  by  the  Board.  The 
Board  should  establish  and  maintain  an 
effective  managerial  team  composed  of 
the  Executive  Committee  and  the  ad- 
niinistrative  staff  of  the  Board. 

A  major  duty  of  the  Board  is  the  de- 
velopment of  plans  and  programs  to  im- 
plement the  Order.  Since  the  level  of 
anticipated  funding  is  relatively  large 
for  programs  of  this  nature  and  should 
provide  for  a  comprehensive  program 
the  Board  has  authority  to  initiate  con- 
tracts or  agreements  with  other  organi- 
zations to  conduct  program  activities. 
Contractors  are  required  to  provide  plans 
for  each  project  or  program,  outline  pro- 
cedures to  be  followed,  and  submit  a  de- 
tailed estimate  of  the  costs.  Further,  con- 
tractors are  required  to  keep  adequate 
records  and  submit  regular  reports  of 
their  activities  on  a  project  showing 
progress  made,  disbursement  of  funds, 
and  any  other  relevant  information  re- 
quired by  the  Board  or  the  Secretary. 
Contracts  and  agreements  of  the  Board 
may  become  effective  only  upon  approval 
of  the  Secretary.  In  addition  to  contract- 
ing with  others,  the  Board  has  authority 
to  conduct  program  activities  on  its  own 
If  such  an  approach  can  be  shown  to  be 
more  effective  or  efficient  in  furthering 
the  purposes  of  the  Act  and  Order. 

The  Board  shall  prepare  a  budget  of 
its  anticipated  income  and  expenses  each 
fiscal  period  and  submit  it  to  the  Secre- 
tary for  approval.  The  Secretary  should 
specify  the  date  for  submission  of  the 
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budget  for  his  approval,  allowing  ade- 
quate time  for  review  prior  to  the  begin- 
ning of  the  fiscal  period.  In  addition  to 
income  and  expenses,  the  budget  state- 
ment should  show  program  plans,  the 
distributlMi  of  anticipated  expenses  for 
each  major  program  category,  the  esti- 
mated cost  for  administration,  and  de- 
tailed justification  of  the  plans.  The 
Board  is  required  to  submit  cc^ies  of  the 
budget  to  the  House  Committee  on  Agri- 
culture and  the  Senate  Committee  on 
Agriculture  and  Porestrj*. 

Other  duties  of  the  Board  which  are 
outlined  in  the  Order  are  those  necessary 
to  assure. that  it  operates  in  a  business- 
like fashion.  They  involve  requirements 
for  maintaining  records  and  submitting 
reports  of  activities  as  required  by  the 
Secretary,  making  armual  reports  of  ac- 
tivities to  produc«^  and  the  public,  ac- 
counting for  fimds  received  and  ex- 
pended each  fiscal  period,  and  initiating 
an  annual  audit  of  its  financial  status  by 
an  outside  party.  Further,  the  Board  is 
required  to  give  the  Secretarj-  the  .same 
notice  of  meetings  a.s  is  gi\en  Board 
members  and  to  provide  siny  other  infor- 
mation pertaining  to  tlie  Order  which 
the  Secretary  requests 

(c)  Programs  and  Projects.  Tlie  Board 
has  the  authority  to  determine  the  type 
of  research,  market  development,  educa- 
tion, producer  information,  consumer  in- 
formatiwi,  promoticHi.  and  advertising 
charged  with  fee  responsibility  of  ini- 
tiating and  recommeiuiing  to  the  Secre- 
tary the  establishment  of  such  projects 
as  are  authorised  by  the  Act.  The  proj- 
ects and  programs  should  be  designed  to 
assist,  improve,  or  promote  the  produc- 
tion, sale,  marketing,  processing,  distri- 
bution, and  utilizaticHi  of  cattle,  beef, 
and  beef  products.  The  authority  is  broad 
and  fiexible-to  mable  the  Board  to  use 
the  most  efficient  and  effective  methods 
of  carrying  out  the  purposes  of  the  Act. 
Emphasis  should  be  placed  on  develop- 
ing a  coordinated  national  program,  with 
activities  designed  to  complement  the 
efforts  of  groups,  organizations,  or  agen- 
cies which  are  currently  engaged  in  re- 
search and  promotion  activities. 

The  Board  has  the  authority  to  rec- 
ommend programs  designed  to  expand 
sales  in  foreign  markets  for  cattle,  beef, 
and  beef  products.  Tfiis  area  of  activity 
should  include  st^is  to  increase  sales  to 
present  overseas  customers  as  well  as  to 
develop  new  outlets  and  tailor  products 
to  their  needs.  Cooperative  efforts  with 
existing  programs  of  this  nature  con- 
ducted by  Federal  and  State  govern- 
ments and  private  interests  may  prove  to 
be  an  effective  approach. 

Programs  or  projects  conducted  by  the 
Board  shall  be  periodically  reviewed  to 
determine  if  each  such  plan  or  project 
contributes  to  an  effective  and  coordi- 
nated program  of  research,  information, 
education,  and  promotion.  Upon  such  re- 
view the  Board  shall  terminate  any  pro- 
gram or  project  which  it  determines  does 
not  further  the  purposes  of  the  Act. 

The  provision  of  the  Order  and  Act 
that  no  advertising  or  promotion  shsdl 
make  any  reference  to  private  brand 
names  of  cattle,  beef,  or  beef  products  is 


necessary  to  avoid  discrimination.  The 
Board  r^resents  all  interests  in  the  In- 
dus^ and  therefore  must  be  fair  to  all 
segments  and  rfem^ents  of  the  cattle  in- 
dustry. Prohibition  of  the  use  of  false  or 
unwarranted  claims  in  behalf  of  cattle, 
beef,  or  beef  products  or  false  or  unwar- 
ratitied  statements  with  respect  to  the  at- 
tributes or  uses  of  competing  products  is 
also  necessary  for  proi>er  administration 
of  the  Order. 

An  ample  and  .stable  supply  of  beef  for 
COTisumers  is  clearly  in  tlie  public  inter- 
est. Maintenance  and  expansion  of  exist- 
ing markets  and  the  development  of  new 
markets,  both  at  home  and  abroad,  are 
essential  if  the  cattle  industry  is  to  be 
healthy  enough  to  supply  tlie  needs  of 
consumers.  Therefore,  tlie  Order  provides 
the  necessarj-  authorizatioiis  for  research 
and  information  designed  to  accomplish 
this  objective.  It  enables  the  Board  to 
undertake  production  research,  market- 
ing researcli.  product  or  market  research, 
and  other  research  designed  to  improve 
efficiency  throughout  liie  pix>duction  atnd 
marketing  chain  from  the  earliest  stages 
of  production  up  to  the  time  the  product 
reaches  tlie  consumer.  In  addition,  in- 
formation derived  from  research  and 
other  factual  information  would  be  made 
available  to  both  producers  and  con- 
sumers 

The  Board  may  either  perform  re- 
search or  information  work  within  its 
own  organization,  or  it  may  contract  for 
such  research,  market  development,  edu- 
caticm.  producer  information,  consumer 
information,  promotion,  and  advertising 
projects  and  programs  with  public  and 
private  research  and  development  agen- 
cies which  are  capable  of  performing  the 
work  needed.  While  the  projects  and 
programs  must  be  submitted  to  the  Secre- 
tary for  approval,  it  is  recognized  that 
?uidy  and  planning  may  be  involved  in 
the  development  of  such  activities. 
Therefore,  reasonable  expenses  which 
may  be  incurred  by  the  Board  in  connec  - 
tiwi  with  such  development  should  be 
authorized  as  part  of  the  annual  plan  or 
budget  even  though  prior  to  the  time  such 
projects  are  submitted 

(d)  State  beef  councils.  The  effective- 
ness of  a  new  national  program  of  re- 
search and  information  activities  for  cat- 
tle and  beef  will  depend,  in  part,  on  its 
relationship  to  existing  programs  operat- 
ing in  several  States.  The  stated  purpose 
of  the  Act  is  to  enable  the  development 
of  an  effective  and  continuous  program  of 
research,  consumer  infoimation,  pro- 
ducer information,  and  promotion  de- 
signed to  strengthen  the  cattle  and  beef 
industry's  position  in  the  marketplace 
and  maintain  and  expand  domestic  and 
foreign  markets  and  uses  for  United 
States  beef.  Further.  Section  16  of  the 
Act  states  that  nothing  in  the  Act  shall 
be  ccHistrued  to  preempt  or  interfere  with 
the  workings  of  any  beef  board,  beef 
council,  or  other  beef  promotion  entity 
organized  and  operatiog  within  and  by 
authority  of  any  of  the  several  States. 
Record  evidence  shows  that  28  States 
have  programs  similar  to  the  national 
progiam  which  would  be  established  by 
an  Order  under  thes  Beef  Research  and 
Information  Act.. Also,   there  Is  a  na- 


tional effort  of  this  nature,  ciurently  oi>- 
erating  oa  a  voltmtary  basla.  ooDducted 
by  industry  into-ests  through  the  Na- 
tional Ijve  Stock  and  Meat  Board.  A  por- 
tion of  the  funds  collected  in  connection 
with  severe  of  the  State  programs  pres- 
ently is  being  forwarded  to  the  National 
Live  Stock  and  Meat  Board. 

State  programs  differ  widely  in  several 
characteristics,   but  especially  with  re- 
spect to  the  basis  for  the  assessmexit^, 
the  as.'^ej^sment  rate,  the  method  of  col- 
lection,  the  mandate  under  which   tlie 
State  program  operates,  tlie  availability 
of  refunds,  and  the  composition  of  tlie 
administrative    body    of    tlie    program 
Testimony  received  at  the  hearing  indi- 
cates that  the  anticipated  effect  on  exi-t- 
ing  State  programs  of  the  initiation  of 
a  new    national  program  varies  widely. 
Representatives  of  some  State  propranis 
indicated  tliat  they  expected  their  local 
effort    to    continue    with    little    change. 
Others    indicated    that    their    program 
would  be  likely  lo  eiOier  diminish  con- 
siderably or  end  because  producers  w  ould 
not  be  willing  to  pay  an  iiicrea.<:ed  asses.';- 
ment   necessary  to  operate  both   State 
and  national  programs.  Such  testimony 
indicates  that  a  new  national  program 
under  the  Beef  Research  and  Informa- 
tion .\ct  may  interfere  with  the  opera- 
tion of  some  State  propram^  in  such  m- 
stances.    Tliere    is    abundant    evidence 
throughout  the  record  that  it  may  be 
dei^irable  to  keep  viable  State  programs 
active    in    a     coordinated,    cooperative 
effort  as  part  of  a  new  national  program 
in   order   to   achieve   maximum   overall 
effectiveness  of  the  effort.  Such  an  ap- 
proach would  provide  continuity  avail- 
able from  ongoing  State  programs,  mini- 
mize  duplication    of   effort,    and   as.'^ure 
that  the  total  effort  was  diiected  toward 
common  goals.  Spokesmen  familiar  w  ith 
existing  Slate  programs  pointed  out  tlie 
need  for  local  contacts  in  order  to  have 
effective    educational    activities,    partic- 
ularly    those    conducted    through     the 
schools       Feedback      from      rroducer.s 
through  cooperating  State  programs  also 
might  help  achieve  a  successful  national 
program.  Some  State  representatives  feU 
that  there  should  be  no  overlap  between 
current  State  protrrams  and  a  new  na- 
tional program.  They  felt  that  a.s.sess- 
ments    for    State    p^'Ograms    should    be 
phased    out    and    that    such    programs 
should  continue  to  operate  only  as  a  part 
of  the  national  effort.  In  essence,  such 
an  approach  could  result  in  using  the 
State  organization  only  as  an  adminis- 
trative entity  of  the  national  proeram 
without  the  State  organization  conduct- 
ing  any   local   program   activities.    "Hie 
Board  .should  continuallv  analyze  the  re- 
sults of  cooperative  relationships  with 
the  various  State  programs  and  select 
the  most  effective  approach  in  each  case. 
Record   evidence  supports   permitting 
the  Beef  Board  to  allocate  up  to  10  per- 
cent of  the  net  assessments  paid  by  pro- 
ducers in  a  State  for  return  to  the  quaU- 
fying  State  beef  board,  beef  council,  or 
oUier  beef  promotion  entity.  Althougli 
current   programs   in   some  States   are 
funded  at  a  higher  level  and  some  at  a 
lower  level  than  such  funds  would  pro- 
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vide,  all  State  programs  would  be  ac- 
corded equal  treatment  by  making  up  to 
10  percent  of  the  funds  generated  In  the 
State  for  the  national  program  avail- 
able for  use  In  the  State.  Such  a  pro- 
visi<m  helps  assure  the  continuation  of 
State  jprograms  by  providing  funds,  upon 
the  proper  showing  of  program  need  and 
objectives. 

&(Umy  producers  testified  that  the 
Order  should  guarantee  that  at  least  10 
percent  of  the  assessments  from  a  State 
would  be  returned  to  help  fund  its  State 
beef  eoimcll.  If  requested.  However,  such 
a  provision  would  be  an  undue  restriction 
on  the  Board  in  that  needs  for  funds  may 
change  over  the  years  In  many  States 
and  tfther  States  may  demonstrate  ac- 
ceptable plans  for  less  than  the  10  per- 
cent level  of  funding.  Stfll  other  States 
may  decide  that  the  national  program 
better  serves  their  purposes.  F\irther,  the 
Order  contains  a  provision  that  allows 
State  promotion  entitles  to  be  eligible  to 
be  awarded  contracts  by  the  Board  for 
program  activities.  These  funds  would  be 
in  addition  to  any  funds  returned  to  the 
States  from  the  allocation  of  up  to  10 
percent  of  net  assessments,  "nius,  a  State 
promotion  board,  upon  demonstration  of 
need  and  an  acceptable  program,  could 
receive  further  fundinp:. 

The  Board  Is  given  flexibility  with  re- 
spect to  the  use  of  funds.  Including  those 
which  may  be  made  available  to  support 
State  programs,  in  order  to  achieve 
maximum  effectiveness  of  the  total  na- 
tional proer.un.  Testimony  at  the  hear- 
ing indicate.s  that  assessments  in  some 
State  programs  would  diminish  rapidly 
and  that  funds  from  the  national  pro- 
gram would  be  needed  in  many  States 
soon  after  the  national  program  began. 
Accordingly,  the  Board  may  enter  Into 
agreements  allocating  funds  to  State 
programs  as  soon  as  po.ssible  duriiisr  the 
first  year  on  the  basis  of  estiniatcil  net 
a.ssessments  In  the  State. 

•nie  amount  of  funds  available  fo)  re- 
turn to  a  qualifying;  State  organization 
Ifl  based  on  net  a.<;.se.ssments  contributed 
to  the  program  by  producers  in  that 
l^te.  Refunds  made  to  producers  in  the 
State  would  be  subtracted  from  the  esti- 
mated total  assessments  paid  by  pro- 
duces in  the  State  to  compute  net  assess- 
ments. Accurate  records  of  assessments 
on  a  State  by  State  basis  win  be  difScult 
or  impractical  to  ccMnplle,  since  under  the 
value-added  cmcept  the  assessments  re- 
mitted to  the  Board  at  the  time  cattle 
are  slaughtered  may  also  Include  assess- 
ments paid  by  several  previous  owners. 
Ibt  record  includes  considerable  testi- 
mony showing  that  many  cattle  change 
ownership  several  times  during  their  life- 
time and  often  move  from  State  to  State. 
Extensive  recordkeeping  would  be  neces- 
sary to  accurately  credit  the  assessments 
paid  l^  producers  In  each  State.  Data  cm 
the  cash  receipts  from  the  sale  of  cattle 
by  producers  in  each  State,  published  by 
the  n.fi.  D^Tartment  of  Agriculture,  may 
provide  the  best  available  estimate  of  to- 
tal aasesBments  obtained  from  each  State. 
It  was  also  suggested  ta  testimony  that 
the  number  of  cattle  fed  In  a  State  and 
the  stae  of  the  basic  cow  herd  should  be 
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considered  to  help  determine  net  assess- 
ments. Finally,  testimony  was  presented 
proposing  that  the  Order  explicitly  show 
the  manner  in  which  net  assessments  for 
a  State  would  be  computed.  However,  it 
is  preferable  for  the  Board  to  spell  out 
such  procedures  in  the  rules  which  it 
adopts,  thereby  maintaining  the  option 
of  seeking  Improvements,  from  time  to 
time.  In  the  basis  for  accurately  reflecting 
the  net  assessments  paid  by  producers  in 
each  State. 

To  qualify  to  receive  funds  from  those 
assessments  which  may  be  made  avail- 
able for  distribution  to  States,  a  State 
beef  board,  beef  coimcil,  or  other  beef 
promotion  entity  must  demonstrate  abil- 
ity to  provide  research,  information,  edu- 
cation, or  promotion  consistent  with  the 
purposes  of  the  Order.  The  State  entity 
should  have  goals  and  purposes  comr^- 
mentary  to  the  goals  and  purposes  of  the 
Act  and  the  Order  and  must  submit 
budgets  and  plans  for  research,  informa- 
tion, education,  or  promotion  programs 
for  which  the  funds  will  be  used  and  also 
submit  reports  to  the  Board  on  use  of  the 
fimds.  An  eligible  State  cH-ganization 
should  be  organized  under  legislative  au- 
thoritsr  in  the  State  or  by  State  chEirter. 
If  more  than  one  State  entity  requests 
funds,  the  one  most  qualified  to  fulfill 
the  porposes  of  the  Act  and  the  Order 
will  be  selected  by  the  Beef  Board,  sub- 
ject to  the  approval  of  the  Secretary. 

Record  evidence  shows  considerable 
concern  that  the  use  of  ftmds  returned 
to  States  would  be  unduly  controlled  by 
the  Board  and  the  Secretary.  It  was  sug- 
gested that  an  organization  should  be 
able  to  qualify  merely  by  demonstrating 
that  it  has  goals  complementary  to  thoee 
of  the  Order  rather  than  be  required  to 
.submit  specific  plans  and  programs  for 
which  the  funds  would  be  used  and  to  re- 
port how  the  funds  were  used.  However, 
the  requirements  should  be  the  same  as 
for  other  contractors  and  are  not  meant 
to  result  in  submission  of  State  entities 
to  undue  controls.  Rather,  they  are  nec- 
essary- to  assure  that  the  Board  and  the 
Secretary  exrarclse  their  responsibilities 
imder  the  Act. 

(e)  Assessments,  Refunds,  Expenses. 
Assessments.  The  Act  provides  that  fimd- 
Ing  for  activities  under  this  Order  shall 
be  acquired  from  assessments  levied  on 
producers  of  cattle,  which  will  be  col- 
lected frwn  producers  by  producer- 
buyers  and  slaughterers,  and  that  the 
slaughterers  shall  remit  the  assessments 
to  the  Board.  Assessments  levied  on  pro- 
ducers are  based  on  the  commercial  value 
of  cattle  at  the  time  of  sale,  normally 
the  sale  price.  In  order  for  each  producer 
to  pay  his  fair  share  of  the  assessment 
on  cattle  owned  by  two  or  more  pro- 
ducers, a  value-added  procedure  is 
employed. 

The  rate  of  assessment  will  be  estab- 
lished each  fiscal  year  by  the  Board,  sub- 
ject to  the  approval  of  the  Secretary. 
Such  rate  of  assessment  may  not  exceed 
the  statutory  maximum  of  one -half  of 
1  percent  of  the  value  of  the  cattle  sold. 
A  rate  of  three-tenths  of  1  percent  of  the 
value  of  catUe  sold  should  provide  suf- 
ficient funds  to  carry  out  the  policy  and 
purposes  at  the  Act  at  this  time  while  not 


oeating  an  undue  burden  on  producers. 
Section  1260.162  of  the  Order  specifies 
that  assessments  may  not  exceed  three - 
tenths  of  1  percent  of  the  value  of  cattle 
sold  during  the  first  3  years  that  assess- 
ments are  collected.  Some  producer  testi- 
mony recommended  a  one-tenth  of  1  per- 
cent assessment  rate  for  the  first  year  or 
more,  or  a  plan  whereby  the  rate  would 
be  Increased  periodically  In  the  early 
years  of  the  program.  Reascms  given  for 
this  position  included:  (1)  Some  pro- 
ducers, especially  feeders,  would  pay  a 
relatively  larger  share  of  the  assessments 
since  they  would  have  to  pay  the  total 
assessment  on  cattle  they  owned  at  the 
time  the  program  began,  even  though 
they  owned  the  cattle  only  a  short  time: 
<2)  time  Is  required  to  develop  the  ad- 
ministrative details  of  a  new  program 
and  initiate  projects  to  effectively  use  the 
funds:  and  (3)  a  lower  initial  rate  would 
help  reduce  any  disruption  of  existing 
State  programs  caused  by  the  beginning 
of  a  new  national  program.  However,  the 
bulk  of  the  testimony  supported  the  as- 
sessment rate  shown  In  the  Order. 
Further,  imder  the  Order,  the  Bocuti  has 
flexibility  to  set  the  assessment  rate  at 
less  than  three-tenths  of  1  percent  If  it 
finds  that  conditions  warrant  a  lesser 
rate. 

The  cattle  industry  Includes  numer- 
ous classes  of  producers,  such  as  dairy 
cattle  producers,  purebred  or  breeding 
stock  producers,  cow-calf  producers, 
stocker-growers,  traders,  and  cattle  feed- 
ers. Each  represents  a  segment  of  the  in- 
dustry or  a  stage  in  the  produetlcm  proc- 
ess. Most  cattle  slaughtered  are  owned  by 
two  or  more  producers  prior  to  slaughter 
and  some  change  hands  several  times. 

The  evidence  Indicates  that  for  all  pro- 
ducers to  pay  their  fair  share  of  assess- 
ments, a  value-added  concept  should  be 
employed — that  is,  each  producer  idiould 
pay  an  assessment  based  on  the  mcrease 
in  value  of  cattle  under  his  ownership. 
The  value-added  concept  operates  as 
follows : 

Assuming  an  assessment  rate  of  three - 
tenths  of  1  percent  of  the  sales  price,  a 
cow-calf  man  who  sells  a  calf  to  a 
stocker-grower  for  $100  would  be  as- 
sessed three-tenths  of  1  percent  of  the 
sales  price  or  $.30.  The  cow-call  man 
could  pay  the  stocker-grower  $.30  or  the 
stocker-grower  could  deduct  $.30  from 
the  $100  sales  price  and  pay  the  cow- 
calf  man  $99.70  rather  than  $100.  In 
either  case,  the  cow-calf  man  would 
have  paid  sui  assessment  based  on  the 
value  added  to  the  animal  during  his 
ownership.  If  the  stocker-grower  sold  the 
animal  to  a  feeder  for  $200,  he  would 
either  pay  the  feeder  three-tenths  of  l 
percent  of  the  sales  price  ($.60)  or  the 
feeder  would  deduct  $.60  from  the  $200 
sales  price  and  pay  the  stocker-grower 
only  $199.40.  In  either  instance,  the  $.60 
assessment  would  include  $.30  from  the 
$100  increase  in  value  during  the  cow- 
calf  man's  period  of  ownership  and  $.30 
from  the  $100  increase  in  value  during 
the  stocker-grower's  period  of  owner- 
ship. If  the  feeder  later  sells  the  animal 
to  a  slaughterer  for  $400,  the  slaughter- 
er would  collect  from  the  feeder,  or  de- 
duct from  his  $400  check,  three-tenths 
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of  1  percent  of  the  sales  value  or  $1.20. 
The  slaughterer  would  forward  the  $1.30 
to  the  Beef  Bot^d.  Each  of  the  producers 
would  have  contributed  his  fair  share 
based  on  the  value  added  during  his  own- 
ership— $.30  each  from  the  cow-calf  man 
and  the  stocker-grower  and  $.60  from 
the  feeder. 

If  no  sales  transaction  occurs  at  the 
point  of  slaughter  or  other  transfer,  a 
fair  commercial  market  value  shall  be 
attributed  to  the  cattle  for  purposes  of 
determining  the  assessment.  For  exam- 
ple, packer-owned  cattle  from  feedlots 
will  be  assessed  at  the  point  of  slaughter 
based  on  market  prices  of  similar  cattle. 
Cattle  traded  for  otlaer  cattle  or  for  mer- 
chandise also  would  be  assessed  on  com- 
mercial market  value  Similarly,  cattle 
customs  slaughtered  for  home  consump- 
tion would  be  assigned  a  fair  commercial 
market  value  for  assessment  purposes. 
However,  cattle  slaughtered  for  an  indi- 
vidual's own  home  consumption  are  ex- 
empt from  the  assessment  if  the  individ- 
sessment  on  such  cattle  until  time  of 
slaughter. 

Most  cattle  increase  in  value  rather 
consistently  from  birth  to  slaughter. 
Thus,  imder  the  value-added  system  of 
assessments,  the  final  assesment  remitted 
to  tlie  Beef  Board  by  the  slaughterer 
will  exceed  any  previous  assessment  for 
the  bulk  of  all  cattle  slaughtered.  How- 
ever, if  the  value  of  cattle  involved  in  a 
sales  transaction  declines  during  a  per- 
son's ppriod  of  ownerttliip,  the  total  as- 
sessment paid  by  previous  producers  will 
not  be  passed  on  in  the  normal  manner. 
A  decline  in  value  could  be  due  to  fac- 
tor such  as  death  loss,  weight  loss,  or 
decline  in  market  price.  Detailed  proce- 
dures for  the  collection  of  assessments 
due  the  Board  but  not  passed  along  in 
the  normal  maimer  imder  such  circum- 
stances should  be  provided  in  the  rules 
and  regulations  of  the  Board. 

Further,  since  many  cattle  kept  for 
breeding  and  milk  production  achieve  a 
value  for  these  purposes  which  is  higher 
than  their  slaughter  value,  the  Order 
specifies  that  the  Beef  Board  may  pro- 
vide for  an  adjustment  in  the  value  of 
these  cattle  for  assessment  purposes  so 
as  not  to  exceed  their  value  in  the  com- 
mercial slaughter  market  chain,  or  the 
Board  may  exempt  collection  of  the  as- 
sessment on  such  cattle  until  time  of 
slauehte'-. 

Some  hearing  evidence  indicated  that 
purebred  cattle  and  cattle  kept  for  dairy 
purposes  should  be  exempt  from  assess- 
ment until  slaughter.  The  exemption  of 
such  cattle  until  slaughter  would  reduce 
administrative  problems,  it  was  argued. 
However,  testimony  from  producers  of 
purebred  and  dairy  cattle  indicated  that 
they  wished  to  pay  their  fair  share  of 
assessments  le^^ed  on  the  industry.  In 
addition,  proponents  testified  that  deter- 
mination by  the  buyer  and  seller  of  the 
commercial  maiicet  value  of  breeding 
cattle  would  not  be  difficult.  To  maintain 
the  flexibility  necessary  under  the  Order, 
the  Beef  Board  wUl  determine  and  specify 
in  the  regulations  of  the  Board  \^etha- 
assessments  on  breeding  cattle,  including 
cattle  kept  for  milk  production,  will  be 


based  on  the  estimated  commercial  value 
or  wfae&er  such  cattle  will  be  exempt 
until  slauchter.  If  assessments  are  based 
an  estimated  comm«t;ial  value  and  diffi- 
culties arise,  the  Beef  Board  may  amend 
the  regulations  and  exempt  breeding  and 
dairy  cattle  from  assessment  until 
slaughter. 

Slaughterers  will  be  reo.uired  to  remit 
assessments  to  the  Board,  including  as- 
sessments due  at  time  of  slaughter  on 
cattle  of  their  own  production,  in  ac- 
cordance with  regulations  developed  by 
the  Board.  Assessments  due  on  cattle 
slaughtered  must  be  paid  to  the  Board 
I'egardless  of  whetlier  the  assessment  has 
been  collected  from  the  producer.  Simi- 
larly, throughout  the  production  chain, 
collection  or  deduction  of  a.=isessments 
with  transfer  of  ownership  will  be  self- 
enforcing,  since  a  producer-buyer  who 
fails  to  collect  the  assessment  on  a  trans- 
action will  be  obligated  to  pay.  as  a  pro- 
ducer-seller, an  assessment  based  on  the 
total  commercial  value  of  the  transac- 
tion rather  than  only  the  assessment 
based  on  the  value  added  during  his  ow^l- 
ership.  In  all  transactions  in  which  a 
slaughterer  or  producer-buyer  has  col- 
lected or  deducted  an  assessment  from  a 
producer,  the  producer-seller  should  be 
given  a  receipt  showing  the  amount  de- 
ducted or  collected. 

Tlie  Beef  Board  is  authorized  to  set 
aside  funds  in  an  operating  reserve  and 
to  budget  for  such  a  reserve.  It  would  be 
impractical  to  operate  without  a  reason- 
able reserve.  Research  opportunities,  the 
need  for  increased  promotion,  and  other 
opportunities  may  develop  suddenly. 
Without  available  funds  it  would  not  be 
fxxssible  to  take  advantage  of  such  op- 
portunities and  to  fulfill  such  needs,  and 
a  reserve  fund  is  neces.sary  for  such  pur- 
poses. The  amount  of  the  reserve  fund 
will  be  determined  by  the  Board  with  the 
approval  of  the  Secretary.  However,  the 
reserve  fund  should  not  exceed  approxi- 
mately the  average  yearly  collections  of 
the  Board. 

Refunds.  Refmids  of  assessments  to 
producer-sellers  who  request  them  are 
provided  in  tlie  Order.  Any  producer 
against  whose  cattle  any  assessment  is 
made  and  collected  from  him — and  who 
is  not  in  favor  of  supporting  the  pro- 
grams— shall  have  the  right  to  receive  a 
refund  of  such  a'^sessment  from  the  Beef 
Board.  However,  no  producer  may  re- 
ceive a  refund  of  the  portion  of  the  as- 
sessment which  he  collected  from  other 
producers.  Regulatioixs  will  be  issued 
controlling  the  method  of  obtaining  a 
refiuid.  including  a  requirement  of  proof 
that  the  producer-seller  paid  the  assess- 
ment for  wMch  the  refund  is  claimed.  A 
refund  reouest  must  be  submitted  within 
60  days  after  the  end  of  the  month  in 
which  the  transaction  occurred. 

The  Act  and  the  Order  provide  that 
the  refund  be  made  by  the  Board  within 
60  days  after  the  submission  of  proof 
satisfactory  to  the  Board  that  the  pro- 
ducer-seller paid  the  assc^wment  for 
which  refund  is  sought,  but  no  producer 
shall  claim  or  receive  a  refund  of  any 
portion  of  an  assessment  which  he  col- 
lected from  other  producers.  The  refund 
provision  is  essential  to  the  voluntary 


con.  ept  of  the  Order,  in  that  no  producer 
is  forced  to  financially  support  the  Order 
if  he  does  not  favor  it.  The  Board  should 
make  refund  forms  readily  available  to 
producers  and  each  producer  who  ast:s 
for  a  refund  must  individually  request  it. 
i.e..  he  must  submit  the  refund  request. 
Marketing  agencies,  cooperatives,  brok- 
ers, or  others  shall  not  be  allowed  to  re- 
quest refunds  on  behalf  of  producers. 
Slaughterers  shall  not  be  entitled  to  re- 
funds even  if  they  submit  funds  to  thp 
Board  in  the  amount  of  a  producers 
assessment  witliout  collecting  the  as- 
ses.>ments  from  the  producer.  But  a 
slaughterer  who  is  also  a  producer  and 
has  paid  the  assessment  as  a  producer 
is  entitled  to  request  and  receive  a  re- 
fund. 

ExpiriACi.  Board  expenses  shall  be  paid 
from  a.ssessments  received  and  any  other 
funds  which  accrue  to  the  Board.  The 
Board  may  incur  expenses  which  are 
found  by  the  Secretary  to  be  reasonable 
for  the  functioning  and  maintenance 
of  the  Board  and  necessary  for  the  Board 
to  exercise  its  powers  and  duties. 

The  Act  and  its  legislative  history 
make  it  clear  that  included  in  the  ex- 
penses of  the  Board  will  be  a  reimburse- 
ment to  the  Secretary  for  such  expenses, 
excluding  salaries,  as  the  SecreUry  de- 
termines were  incurred  by  the  Govern- 
ment m  preparation  of  an  original  order 
and  for  the  conduct  of  the  referendum. 
In  a  brief,  the  opinion  was  expressed  that 
tlie  Secretar>-  should  be  reimbursed  for 
the  conduct  of  the  referendum  but  not 
for  expenses  incurred  in  preparation  of 
an  original  order.  However,  the  confer- 
ence report  of  AprU  15.  1976,  (House  of 
Representatives  Report  No.  94-1044 ». 
clearly  lists  a  number  of  costs  for  which 
the  Secretar>-  is  to  be  reimbursed  which 
are  necessary  costs  in  preparation  of  an 
original  order.  It  is  therefore  found  that 
such  costs  must  be  reimbursed. 

The  Act  also  requires  that,  after  the 
Order  becomes  effective,  all  administra- 
tive costs,  including  salaries,  which  the 
Secretary  determines  were  incurred  by 
the  Government  under  the  Order  shall  be 
reimbursed  by  the  Beef  Board.  In  a  brief, 
the  opinion  was  expressed  that  Govern- 
ment salaries  should  not  be  reimbursed 
by  tlie  Beef  Board.  However,  the  legisla- 
tion is  clear  that  administrative  costs  of 
the  Goverrunent  are  to  be  reimbursed. 
Therefore,  it  is  found  that  the  Secretary 
shall  be  reimbiu^sed  for  all  costs,  includ- 
ing salaries,  that  he  detei-mines  are  in- 
curred by  the  Government  under  the 
Order. 

if'  Rccordi.  and  Reports.  The  Act  im- 
pose,? requirements  on  slaughterei-s  to 
keep  records  and  make  such  reports  as 
necessary  to  tlie  effectuation,  adminis- 
tration,\and  enforcement  of  the  Act  and 
the  Order  or  regulations  issued  pur- 
suant to  it,.  Tlie  Board  has  authority,  with 
approval  df— tfie^'Secretary.  to  establish 
regulations  requiring  slaughterers  to 
keep  necessary^dbks  and  records  and  to 
report  to  the  Board  periodically  as  the 
Board  determines  is  necessary.  Details  on 
the  information  needed  in  records  and 
reports  and  the  frequency  and  timing  of 
reports  are  to  be  estabished  by  the  Board 
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and  cftiown  in  tiie  legulatioiis.  Rtcoici 
evidence  shows  some  concern  that  uriduly 
buj^lensome  requirements  may  be  im- 
posed on  slughterers.  It  was  suggested 
that  existing  records  systems  of  tJie  in- 
dustry should  be  utilized  to  the  extent 
possible,  and  the  Board  should  be  cog- 
nizant of  this  recommendation  when  for- 
mulating regulations  for  approval  by  the 
Secretary. 

All  books  a^ad  records  requiied  under 
the  regulations  must  be  made  available 
by  Slaughterers  for  inspection  by  repre- 
sentatives of  the  Board  or  the  Secretary 
as  necessary  to  verify  reports  on  assess- 
ments made  and  forwarded  to  the  Board. 
These  records  are  to  be  retained  at  least 
2  years  beyond  the  marketing  year  of 
their  applicability.  Such  a  time  period  is 
necessary  to  permit  to  completion  of  au- 
thoriaed  audits,  investigations,  or  other 
actions  that  may  be  necessary  in  admin- 
istering and  enforcing  the  provi.sions  of 
Order  and  the  Act. 

Representatives  of  the  Board  or  the 
Secretary,  while  acting  in  their  official 
capacities,  on  occasion  are  likely  to  have 
access  to  records  and  accounts  of 
slausAiterers,  producers,  and  others 
whick  may  reveal  trade  secrets.  The  Act 
requires  that  the  confidential  nature  of 
such  business  records  be  protected. 
Therefore,  the  Order  provides  that  in- 
formation obtained  from  books,  records, 
and  reports  required  of  slaughterers,  and 
infoimatlon  about  refunds  made  to  pro- 
ducers, shall  be  kept  confidential  by  em- 
ployees of  the  Board  and  of  the  Depart- 
ment of  Agriculture.  Also,  any  such  in- 
formation which  becomes  available  to 
contracting  parties  should  be  kept  con- 
fidential by  officers  and  employees  of 
such  parties.  However,  the  Secretary  re- 
tains the  authority  to  permit  disclosure 
of  s«ch  information,  but  only  in  a  suit 
or  Administrative  hearing  relevant  to 
the  Order  brought  at  the  direction,  or 
upoB  the  request,  of  the  Secretary  of 
Agriculture,  or  to  which  any  officer  of 
the  United  States  is  a  party. 

It  should  be  recognized  that  some  in- 
formation about  the  program  may  be  of 
Interest  and  benefit  to  the  general  public. 
Accordingly,  the  Order  does  not  prohibit 
(1)  the  Issuance  of  general  statements 
concerning  the  number  of  persons  sub- 
ject to  the  Order  or  statistical  data  col- 
lected which  do  not  identify  the  Infor- 
mation furnished  by  any  person;  (2) 
the  publication,  as  approved  by  the  Sec- 
retary, of  general  statements  relating 
to  Kf  unds  made  by  the  Beef  Board  which 
do  not  identify  any  person  to  whom  a  re- 
fund is  made:  or  (3)  the  publication  by 
direction  of  the  Secretary  of  the  name  of 
any  person  violating  the  Order,  together 
with  a  statement  of  the  provisions  of 
the.  Order  violated. 

«g)  Other  Terms  and  Conditio}is.  Rec- 
ord evidence  shows  concern  that  patents, 
copyrights,  inventions,  and  publications 
developed  through  the  use  of  funds  col- 
lected under  the  Order  should  be  the 
property  of  the  Beef  Board  to  use  for  the 
benefit  of  the  entire  cattle  Industry.  In 
a  brief,  proponents  suggested  that  a  sec- 
tion be  added  to  the  Order  to  outline 
strh  a  provision.  Accordingly,  a  new  sec- 
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\  loii  i.s  included  in  the  Order  as  shown  In 
?  1260.181.  It  provides  that  any  patents, 
copyrights,  inventions,  or  publications 
developed  through  the  use  of  funds  col- 
lected under  the  Order  'shall  be  the  prop- 
erty of  the  Beef  Board  and  any  benefits 
or  income  from  the  use  of  such  patents, 
copyrights,  inventions,  or  publications 
shall  Inure  to  the  benefit  of  the  cattle 
industry.  In  the  event  of  termination  of 
the  Order,  control  of  such  holdings  and 
otlier  assets  would  revert  to  the  Secre- 
tary to  be  used  for  the  benefit  of  the 
industry  as  specified  in  the  Order. 

The  record  shows  a  need  for  several 
other  miscellaneous  terms  and  conditions 
as  shown  in  §§  1260.182  through  1260.187 
of  the  Order.  Each  section  sets  forth 
certaih  rights,  obligations,  privileges,  or 
procedures  which  are  necessary  and  ap- 
propriate for  the  effective  operation  of 
the  Order.  These  provisions  are  inciden- 
tal to.  and  not  inconsistent  with,  the 
terms  and  conditions  of  the  Act,  are  nec- 
essary to  effectuate  the  other  provision.^ 
of  the  Order,  and  are  supported  by  the 
record  evidence. 

RviiKcs  ON  Brjefs,  Proposed  Findings. 
AND  Conclusions 

.•\t  the  close  of  the  hearing,  ttie  Ad- 
iiiiniitrative  Law  Judge  fixed  Novem- 
ber 115,  1976.  as  the  final  date  for  inter- 
ested parties  to  file  briefs,  proposed 
findings,  and  conclusions  based  on  the 
evidence  received  at  the  hearing.  Eight 
briefe  were  filed  on  behalf  of  the  f  oUow- 
i:ig  parties:  Ed  Grady,  Manager,  Infor- 
mation Division,  Minnesota  Farm  Bu- 
reau Federation,  St.  Paul,  Minnesota; 
Jack  Russ,  Director,  California  Cattle- 
men's Association,  Sacramento,  Califor- 
nia; J.  P.  Goold,  Executive  Vice-Presi- 
dent. League  of  California  Milk  Pro- 
ducers, Sacramento,  California;  James 
K.  Kreutz,  Attorney,  Beef  Development 
Taskforce,  Denver,  Colorado;  Stephen  F. 
Knit,  Assistant  Executive  Director,  Na- 
tionial  Association  of  Meat  Processors, 
Eli2Bbethtown,  Pennsylvania;  B.  H. 
Jones,  Executive  Vice-President,  Na- 
tional Livestock  Feeders  Association, 
Omaha,  Nebraska:  J.  Gordon  Cran, 
President,  Hawaii  Cattlemen's  Council, 
Inc.,  Honolulu,  Hawaii;  and  John  Lewis, 
Director,  Caliomia  Farm  Bureau  Feder- 
ation, Berkeley,  California. 

Several  of  the  briefs  reiterated  points 
made  by  witnesses  at  the  hearing  or  were 
copies  of  statements  presented  at  the 
hearing.  The  points  in  each  of  the  briefs 
were  csurefully  considered  along  with  the 
record  evidence  received  at  the  hearing 
in  making  the  findings  and  conclusions 
set  forth  herein  as  discussed  in  this  rec- 
ommended decision.  To  the  extent  that 
the  suggested  findings  and  concliisions 
filed  by  interested  parties  are  inconsist- 
ent with  the  findings  and  conclusions 
as  set  forth  herein,  requests  to  make 
such  findings  or  reach  such  conclusions 
are  denied  for  the  reasons  previously; 
cited  in  this  decision. 

General  Findings 

On  the  basis  of  the  evidence  presented 
at  the  hearing  and  the  record  thereof. 
if  Ls  found  that:  1.  The  Beef  Research 


and  Information  Order  and  all  of  the 
terms  and  c<Hiditi<ms  thereof  as  herein- 
after set  forth  will  tend  to  effectuate  the 
declared  policy  of  the  Act;  and 

2.  The  follovnng  terms  and  conditions 
of  the  Order  are  recommended  as  a  de- 
tailed means  of  carrying  out  the  de- 
clared policy  of  the  Act  with  respect  to 
the  development  of  effective  and  con- 
tinuous coordinated  programs  of  re- 
.search,  consumer  information,  producer 
information,  and  promotion  for  cattle, 
beef,  and  beef  products  with  adequate 
financing  through  a.s.se.s.sments  on  the 
sales  of  cattle. 

Recot,:mended  Beef  Research   and 
Information  Order 

The  following  national  Research  and 
Information  Order  Is  recommended  as 
the   appropriate  means  by  which   the 
foregoing   conclusions   may   be   carried" 
out 

A  new  subpart  Is  added  to  Paii  1260 
oi  Title  7,  CFR  as  follows : 

PART  1260— BEEF  RESEAfTCH  AND 

INFORMATION 

Subpart— Berf  ResMrch  and  Information  Ord*r 

Definitions 


.Sec 

1260.101 

Secretary. 

1260.102 

Act. 

1260.103 

Person 

1260.104 

Cattle. 

1260.105 

Beef. 

1260.106 

Beef  products 

1260.107 

Fiscal  period. 

1260.108 

Beef  Board  or  Board. 

1260.109 

Executive  Committee 

1260.110 

Producer. 

1260.111 

Producer-buyer. 

1260.112 

Producer-seUer 

1260.113 

•Slaughterer. 

1260.114 

United  States 

1260.115 

Marketing. 

1260. 116 

Commerce. 

1260. rn 

Pioducer  organization   or  eltplM* 

organization. 

1260.118 

Producer  Informatlo];!. 

1260.119 

Consumer  Information. 

1260.120 

Promotion. 

1260.121 

Research. 

1260.122 

Transaction 

1260.123 

Contracting  party. 

1260.124 

Marketing  year. 

1260  125 

Part  and  subpart. 

Bttf  BOABD 

1260.136 

Establishment  and  membership. 

1260.137 

Term  of  office. 

1260.138 

Nominations. 

1260.139 

Appointments. 

1260.140 

Acceptance. 

1260.141 

Vacancies. 

1260.142 

Alternate  members. 

1260.143 

Procediu"e. 

1260.144 

Compensation  and  relmburseDQCgortk 

1260.145 

Powers  of  the  BoartL 

1260.146 

Duties  of  the  BoanL 

Rese:ahch,  Ikfosuatzon,  Education,  tm 
PsoMonoiT 

126U161     Research,   Infonnatlon,  wtuMtlMi 
and  promoUon. 

Statb  Beiv  CoiTitcita 

1260.166  Continuity. 

1260.167  Qualifications. 

Expenses  and  AssKSSMZim 

1260.161  Sxpenfles. 

1260.162  AJMCoamenta. 

1 200. 1 63  Producer  refunds. 

1260.164  InfiMenclng  goveromental 
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Reports,  Books,  and  Recosim 
Sec 

1260.171  Reports. 

1260.172  Books  and  records. 
1260  173    ConfidMitlal  treaftment. 

Certification  or  Organizations 

1 260 . 1 76     Certification  at  organzatiorvs. 

MlSCEIXANEOtrS 

'-260181     Patents,     copyrights,     inventions, 
and  publications. 

1 260 . 1 82  Suspension  and  termination . 

1260.183  Proceedings  after  termination. 

1260.184  Effect  of   termination   or   amend- 

ment. 

1260.185  Amendments. 

1260.186  Personal  liability. 
1260  187     SeparabUity. 

.^dthoritt;  Beef  Research  and  Information 
.\cc  (7  U.S.C.  2901  et  seq.) . 

Definitions 

§  1260.101      Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  or  any  other  officer  or  em- 
ployee of  the  Department  of  Agriculture 
to  whom  there  has  heretofore  been  dele- 
gated, or  to  whom  there  may  hereafter 
be  delegated,  the  authority  to  act  in  his 
stead. 

§  1260.102     Act. 

"Act"  means  the  Beef  Research  and 
Information  Act  (7  U.S.C.  2901  et  seq. ' 
and  any  amendments  thereto. 

§  1260.103     Person. 

"Person"  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  co<H>erative,  or  any  other 
entity. 

§  1260.104     Cattle. 

"Cattle"  mesms  live  domesticated 
bovine  quadrapeds. 

§  1260.105     Beef. 

"Beef"  means  the  flesh  of  cattle. 

§1260.106      Beef  products. 

"Beef  products"  means  products  pro- 
duced in  whole  or  in  part  from  cattle, 
exclusive  of  milk  and  products  made 
therefrom. 

§1260.107     Fiscal  period 

"Fiscal  period"  is  the  12-month  budg- 
etary period  and  means  the  USDA's  fiscal 
year  unless  the  Beef  Board,  with  the  ap- 
proval of  the  Secretary,  selects  some 
other  l^month  period. 

§  1260.108     Beef  Board  or  Board. 

"Beef  B6ard"  or  "Board"  or  other 
designator^  term  adopted  by  such  Board 
means  tile  administrative  bodj-  estab- 
lished pursuant  to  S  1260.136. 

§1260.109     Executive  Commit  lee. 

"Executive  Committee"  means  those 
members  of  the  Beef  Board,  from  7  to 
11  in  number,  who  are  elected  by  the 
Board  to  administer  the  provisions  of 
this  subpart  under  Uie  supervision  of  the 
Board  and  within  the  policies  deter- 
mined by  the  Board. 

§  1260.110     PitHlueer. 

"Producer"  means  any  person  who 
owns  or  acquires  ownership  of  cattle 


other  than  (ne  who  acquires  cattle  solely 
for  the  purpose  of  slaughter:  Provided, 
Tlxat  a  person  shall  not  be  considered  to 
be  a  producer  If  his  only  share  in  the 
proceeds  of  a  sale  of  cattle  or  beef  Is  a 
sales  commission,  handling  fee.  or  other 
service  fee. 

§  1260.111      Producer-buyer. 

"Producer-buyer"  means  a  producer 
who  buys  cattle. 

§  1260.112      Producer-seller. 

"Producer-seller"  means  a  producer 
who  sells  cattle. 

§  1260.113     SlauRhlerer. 

"Slaughterer"  means  any  person  who 
slaughtere  cattle  includmg  cattle  of  his 
own  production. 

§  1260.114      United  State^i. 

"United  States"  means  the  50  States 
of  the  United  States  of  America  and  the 
District  of  Columbia. 

§  1260.115      Marketing. 

"Marketing"  means  the  sale  or  any 
other  disposition  of  cattle,  beef,  or  beef 
products  in  any  channel  of  cc«nmerce. 

§  1260.116      Commerce. 

"Commerce"  means  interstate,  foreign, 
or  intrastate  commerce. 

§  1260.117     Producer     organization     or 
eligible  organization. 

"Producer  organization"  or  "eligible 
organization"  means  any  organization 
which  has  been  certified  by  the  Secre- 
tary pursuant  to  this  subpart. 

§1260.118      Producer  information. 

"Producer  information"  means  facts, 
data,  and  other  information  that  will 
assist  producers  in  making  decisions  that 
lesMi  to  increased  efficiency,  lower  cost  of 
production,  a  stable  supply  of  cattle,  and 
the  development  of  new  markets. 

§  1260.119      Consumer  information. 

"Consumer  information"  means  facts, 
data,  and  other  information  that  will 
assist  consumers  and  other  persons  in 
making  evaluations  and  decisions  re- 
garding the  purchasing,  preparation,  and 
utilization  of  beef  and  beef  products. 

§  1260.120     Promotion. 

"Promotion"  means  any-action  to  ad- 
vance the  image  or  desirability  of  beef 
and  beef  products. 

§  1260.121      Research. 

"Research"  means  any  type  of  sys- 
tematic study  or  investigation  to  advance 
the  desirability,  marketability,  produc- 
tion, or  quality  of  cattle,  beef,  and  beef 
products,  and  includes  the  evaluation  of 
such  studies  or  investigations. 

§  1260.122      Transaction. 

"Transaction"  means  any  transfer  of 
ownership  of  cattle  or  beef  through  a 
sale,  trade,  or  other  means  of  exchange. 
§  1260.123      CiOntracting  party. 

"Contracting  party"  means  any  indi- 
vidual, group  of  indlvldusds,  partnership, 
corpwation,  association,  cooperative,  or 


other  entity,  public  or  private,  with 
which  the  Beef  Board  may  enter  into  a 
contract  or  agreement  pursuant  to 
S  1260.146(e>. 

§1260.124      Marketing)  ear. 

"Marketing  year"  means  the  calendar 
year  ending  on  December  31  or  any  other 
consecutive  12-month  period  designated 
by  the  Board,  with  the  approval  of  the 
Secretarj-. 

§  1260.123      Part  itiid  subpart. 

•Part"  means  7  CFR  Part  1260.  con- 
taining rules,  regulations,  orders,  sup- 
plemental orders,  and  similar  matter- 
concerning  the  Beef  Research  and  Infor- 
mation Act.  "Subpart"  refers  to  any  por- 
tion or  segment  of  this  part. 

Beef  Board 

§  1260.136      Establishment  and  iiiriiihvr- 
ship. 

There  is  hereby  established  a  Beef 
Board  composed  of  not  more  than  68 
producers,  each  of  whom  shall  have  an 
alternate,  appointed  by  the  Secretary 
from  nomination  submitted  by  eligi- 
ble producer  organizations  within  geo- 
graphic areas  certified  pursuant  to 
§  1260.176  or  by  producers  in  a  mamier 
authorized  by  the  Secretary  pursuant  to 
§  1260.138(a>. 

§  1260.137      Term  of  office. 

The  members  of  the  Board  and  tlieir 
alternates  shall  serve  for  terms  of  3 
years,  except  appointments  to  the  initial 
Board  shall  be,  proportionately,  for 
terms  of  1,  2,  and  3  years.  Eech  member 
and  alternate  member  shall  continue  to 
serve  imtil  his  successor  is  appointed  by 
the  Secretary  and  has  accepted.  No 
member  or  alternate  member  shall  sene 
more  than  6  consecutive  years:  Provided. 
That  those  members  and  alternate  mem- 
bers appointed  to  the  initial  Board  for  1 
or  2  year  terms  are  eligible  to  serve  two 
axlditional  consecutive  t^ms. 

§  1260.138      Nominations. 

All  nominations  to  the  Beef  Board  au- 
thorized under  §  1260.136  shall  be  made 
in  the  following  manner: 

(a)  Within  90  days  of  the  announce- 
ment of  approval  of  this  Order,  or  a 
longer  period  if  so  prescribed  by  the  Sec- 
retary, nominations  shall  be  submitted 
to  the  Secretary  for  each  member  and 
each  alternate  member  to  be  appointed 
for  each  geographic  area  as  specified  in 
paragraph  (di  of  this  section  by  eligible 
organizations,  certified  pursuant  to 
§  1260.176:  Provided,  That  if  there  is  no 
eUgible  organization  certified  for  a  geo- 
graphic area,  or  if  the  Secretar>-  deter- 
mines that  a  substantial  number  of  pro- 
ducers are  not  members  of,  or  their  in- 
terests are  not  represented  by,  any  sucli 
eUgible  organization,  then  nominations 
shall  be  submitted  in  a  manner  author- 
ized by  the  Secretary ; 

(b»  After  the  establishment  of  the 
Board,  the  nominations  for  subsequent 
Board  members  and  alternates  shall  be 
submitted  to  the  Secretary  not  less  than 
60  days  prior  to  the  expiration  of  the 
terms  of  the  members  and  alternates 
previously  appointed  to  the  Board; 
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<«)  Where  there  is  more  thaii  one 
elifible  organization  within  a  geographic 
area,  they  may  caucus  for  the  purpose  of 
jointly  nominating  qualified  persons  for 
each  member  and  for  each  alternate 
member  to  be  appointed.  If  joint  agree- 
ment is  not  reached  with  respect  to  any 
such  nominations,  or  if  no  caucus  is  held 
within  a  defined  geographic  area,  each 
eligible  organization  may  submit  to  the 
Secretary  nominations  for  each  appoint- 
ment to  be  made; 

<d)  For  purposes  of  nominating  mem- 
bers and  their  alternates  to  the  Board, 
the  United  States  shall  be  divided  into 
geographic  areas  so  as  to  reflect  the  pro- 
portion of  cattle  in  each  geogrraphlc 
area:  Provided,  That  each  designated 
geographic  area  shall  be  entitled  to  at 
iMst  one  member  on  the  Board  and  one 
alternate  member: 

(e)  The  Initial  geographic  areas  and 
the  number  of  members  and  alternates 
on  the  Beef  Board  frran  each  area  shall 
be:  Alabama  1.  Arizona  1.  ArlcEinsas  1, 
Callfomla  2,  Colorado  2,  Florida  1, 
Georgia  1,  Idaho  1,  Illinois  2,  Indiana  1, 
Iowa  3,  Kansas  3,  Kentucky  2,  Louisiana 
1,  Michigan  1,  Minnesota  2.  Mississippi 
1,  Missouri  3,  Montana  2,  Nebraska  3, 
New  Mexico  1,  New  York  1,  North  Caro- 
lina 1,  North  Dakota  1,  Ohio  1.  Okla- 
homa 3,  Oregon  1,  Pennsylvania  1,  South 
Carolina  1.  South  Dakota  2,  Tennessee  2, 
Texas  7,  Utah  1.  Virginia  1.  West  Vir- 
ginia 1,  Wisconsin  2,  Wyoming  1.  Addi- 
tional geographic  areas,  comprised  of 
combined  States,  shall  be:  Nevada- 
Hawaii  1,  Washington- Alaska  1,  Mary- 
land-Delaware-New Jersey-District  of 
Ctiumbla  1.  Maine-Vermont-New  Hamp- 
sUre-Massachusetts -Rhode  Island-Con- 
necUcutl;  and 

(f)  After  the  establishment  of  the 
Board,  the  geographic  areas  provided 
for  In  paragraph  (d)  of  this  section.  In- 
cluding the  area  distribution  of  mem- 
bers of  the  Board  and  their  alternates, 
■haJI  be  reviewed  within  5  years  and  at 
any  time  not  to  exceed  5  years  from  the 
date  of  the  last  review  by  the  Board.  "ITie 
Board  shall  redefine  the  geographic 
areas,  subject  to  the  approval  of  the  Sec- 
retary, If  It  finds  that  the  existing  geo- 
graphic areas  do  not  properly  reflect  the 
proportion  of  cattle  U  each  geographic 
area:  Provided,  That  each  such  area 
■kail  be  represented  by  at  least  one 
Board  member. 

§  1260.139     Appoinlnients. 

From  the  nominations  made  pursuant 
t«  i  9  1260.136  and  1260.138,  the  Secre- 
tary shall  appoint  the  members  of  the 
Board  and  an  alternate  for  each  mem- 
ber on  the  basis  of  the  representation 
provided  for  in  §  §  1260.136.  1260.137  and 
1260.138. 

§  1260.140     Acceplame. 

Any  person  appointed  by  the  Secre- 
tary as  a  member  or  as  an  alternate 
member  of  the  Board  shall  notify  the 
Secretary  of  his  acceptance  in  a  manner 
prescribed  by  the  Secretary. 

S  1260.141     Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or  disquaU- 
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fication  of  any  member  or  alternate 
member  of  the  Board,  a  successor  for  the 
unexpired  term  of  such  member  or  al- 
ternate member  of  the  Board  shall  be 
nominated  and  appointed  in  a  manner 
specified  in  §§  1260.1336,  1260.137,  1260.- 
138(b),  and  1260.140,  except  that  re- 
placement of  a  Board  member  or  alter- 
nate with  an  unexpired  term  of  less  than 
6  months  is  not  necessary. 

§1260.142     .41ternale  mt-nibers. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  he  is  the  alternate,  shaU  act  in 
the  place  and  stead  of  such  member  of 
the  Board  at  meetings  and  perform  such 
other  duties  as  assigned.  In  the  event  of 
the  death,  removal,  resignation,  or  dis- 
qualification of  a  member,  his  alternate 
shall  act  for  him  at  Board  meetings  un- 
til a  successor  for  such  member  is  ap- 
pointed. 

§  1260.143      Procedure. 

(a)  A  majority  of  the  members  of  the 
Board,  including  alternates  acting  for 
members  of  the  Board,  shall  constitute 
a  quorum,  and  any  action  of  the  Board 
shall  require  the  concurring  votes  of  at 
least  a  majority  of  those  present  and 
voting.  At  assembled  meetings  all  votes 
shall  be  cast  in  person. 

(b)  For  matters  which  do  not  require 
deliberation  and  the  exchange  of  views, 
and  in  matters  of  an  emergency  nature 
when  there  is  not  enough  time  to  call 
aai  assemUed  meeting  of  the  Board,  the 
Board  may  also  take  action  upon  the 
concurring  votes  of  a  majority  of  Its 
members  by  mail,  telegraph,  or  telephone, 
but  any  such  telephone  vote  shall  be  con- 
firmed promptly  In  writing. 

§  1260.144      Conipensalion      and      reim- 
bursement. 

The  members  of  the  Board  and  alter- 
nates shall  serve  without  compensation 
but  shall  be  reimbursed  for  necessary  and 
reasonable  expenses  Incurred  by  them  In 
the  pCTformance  of  their  duties  under 
this  subpart. 

§1260.145      Powers  of  the  Board. 

The  Board  shall  have  the  following 
powers: 

(a)  To  supervise  the  administration  of 
this  subpart  in  accordance  with  its  terms 
and  conditions; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  subpart;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  subpart. 

§  1260.146      Duties  of  tiie  Board. 

The  Board  shall  have  the  foUowlng 
duties:  (a.)  To  meet  and  organize  and 
to  select  from  among  its  members  a 
chairman  and  such  other  ofQcers  as  may 
5e  necessary,  to  select  committees  and 
subcommittees  of  Board  members,  and 
to  adopt  such  rules  for  the  conduct  of 
its  business  as  It  may  deem  advisable. 
The  Board 'also  may  establish  advisory 

I  I 


committees  of  persons  other  than  B  vrd 
members; 

(b)  To  appoint  from  its  members  an 
Executive  Committee,  ctmsislang  of  not 
less  than  7  nor  more  than  11  members, 
and  to  delegate  to  the  OomBiittee  author- 
ity to  employ  a  staff  and  administer  the 
terms  and  provisions  erf  the  subpart  un- 
der the  direction  of  the  Beef  Board  and 
within  the  policies  determined  by  the 
Board.  The  membership  of  the  Executive 
Committee  shall  be  generally  representa- 
tive of  the  cattle  indiistry  and  shall  re- 
flect, to  the  extent  practicable,  the  same 
geographic  distribution  of  membership 
as  the  Beef  Board  Itself; 

(c)  To  develop  and  submit  to  the  Sec- 
retary plans  or  projects,  together  with 
the  Board's  recommendations  with  re- 
spect to  the  approval  thereof  by  the 
Secretary ; 

(d)  To  prepare  and  sutunit  to  the  Sec- 
retary for  his  approval  budgets  on  a  fiscal 
period  basis  of  its  aaticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  Includtaig  probable  costs 
of  each  research,  Infonuation,  advertis- 
ing, promoticMi,  and  developmental  plan 
or  project.  The  Board  shall  also  submit 
informational  copies  of  stich  budgets  to 
the  House  Committee  on  Agriculture  and 
the  Senate  Committee  on  Agriculture  and 
Forestry; 

(e)  To  enter  into  contracts  or  agree- 
ments, with  the  approval  of  the  Secre- 
tary, with  appropriate  contracting  par- 
ties for  the  development  and  canTing. 
out  of  the  projects  and  programs  of  the 
Board  as  authorized  by  S  1260.151,  and 
for  the  payment  of  the  costs  thereof  with 
funds  accruing  pursuant  to  the  adminis- 
tration of  this  subpart:  Provided,  That 
nothing  in  this  subpart  ebaU  preclude  the 
Board  from  conducting  projects  or  ac- 
tivities on  its  own  to  efiEe«tuate  the  intent 
and  purposes  of  the  Aet.  Any  such  con- 
tract or  agreement  shall  also  provide 
that  such  contracting  parties  shall 
develop  and  submit  to  the  Board  a  plan 
or  project,  U^ether  witti  a  budget  or 
budgets  which  shall  show  tiie  estimated 
cost  to  be  incurred  for  such  plan  or 
project,  and  that  any  such  plan  or 
project  shall  becoaae  effective  upon  ap- 
proval by  the  Secretary.  Any  such  con- 
tract or  agreement  shaU  also  provide 
that  the  contracting  parties  shaU  keep 
accurate  records  of  all  of  their  activities 
with  respect  to  tiie  contract  or  agree- 
ment and  make  perlofHc  reports  to  the 
Board  of  activities  carried  out,  an  ac- 
counting for  funds  received  and  ex- 
pended, and  such  other  reports  as  the 
Secretary  or  Board  may  require: 

(f)  To  maintain  such  books  and 
records  and  prepare  and  submit  such 
reports  from  time  to  time  to  the  Secre- 
tary as  he  may  prescribe  and  to  make 
appropriate  accoimting  with  respect  to 
the  receipt  and  disbursement  of  all  funds 
entrusted  to  it; 

(g)  To  prepare  and  make  public,  at 
least  each  fiscal  period,  a  report  of  ac- 
tivities carried  out  and  an  accounting 
for  funds  received  and  expended; 

(h)  To  cause  its  books  to  be  audited 
by  a  public  accoimtant  «t  least  once  each 
fiscal  period  and  at  such  other  times  M 
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the  Secretary  may  request  and  to  submit 
a  copy  of  each  such  audit  to  the 
Secretary; 

(1)  To  give  the  Secretary  the  same  no- 
tice of  meetings  <rf  the  Board  as  is  given 
to  members  in  order  that  he  or  his  repre- 
sentative may  attend  such  meetings ;  and 

(j)  To  submit  to  the  Secretary  such 
information  pertaining  to  this  subpart 
as  he  may  request. 

Research,  Information,  Education,  a.nd 
Probbotion 

§  1260.151      Research,  inforniaiion.  edu- 
cation, and  promotion. 

<  a)  The  Be^  Board  shall  in  the  man- 
ner prescribed  in  §  1260.146  provide  for: 
1 1 )  The  establishment,  issuance,  ef- 
fectuation, and  administration  of  plans 
or  projects  for  advertising,  promotion, 
education,  producer  information,  and 
consumer  infonnation  with  respect  to 
the  use  of  cattle,  beef,  and  beef  products 
and  for  the  disbursement  of  necessary 
funds  for  such  purposes: 

<2i  The  establidiment  and  canrin? 
on  of  research,  market  development 
projects,  and  studies  with  respect  to  the 
production,  sale,  processing,  distribution, 
marketing,  or  utilization  of  cattle,  beef, 
and  beef  products  and  the  creation  of 
new  products  thereof,  in  accordance  with 
section  7(b)  of  the  Act,  to  the  end  that 
the  production,  marketing,  and  utUiza- 
tion  of  cattle,  beef,  or  beef  products  may 
be  encouraged,  expanded,  improved,  or 
made  more  eflacient  and/or  acceptable 
and  the  data  collected  by  such  activities 
may  be  disseminated,  and  for  the  dis- 
bursement of  necessary-  funds  for  such 
piu'poses;  and 

(3)  The  development  and  expansion  of 
foreign  markets  and  uses  for  cattle,  beef. 
or  beef  products. 

lb)  Each  program  or  project  author- 
ized under  paragraph  (a)  of  this  section 
shall  be  periodically  reviewed  or  evalu- 
ated by  the  Board  to  insure  that  each 
such  plan  or  project  contributes  to  an 
effective  and  coordinated  program  ot  re- 
search, information,  education,  and  pro- 
motion. If  it  is  found  by  the  Board  that 
any  such  program  or  project  does  not 
further  the  purposes  of  the  Act,  then 
the  Board  shall  terminate  such  program 
or  project. 

tc>  No  reference  to  a  private  brand  or 
trade  name  shall  be  made  if  the  Secre- 
tary determines  that  such  reference  will 
result  in  undue  discrimination  against 
the  cattle,  beef,  or  beef  products  of  other 
persons  in  the  United  States.  No  such 
advertising,  consumer  education,  or  sales 
promotion  program  shall  make  use  of 
claims  in  behalf  of  cattle,  beef,  or  beef 
products,  or  statements  with  respect  to 
quality,  value,  or  use  of  any  competing 
product  if  the  Secretary  determines 
them  to  be  false  or  misleading. 

State  Beef  Councils 

§  1260.156     Continuity. 

The  Beef  Board  may  allocate  up  to  10 
percent  of  net  assessments  from  each 
State  for  use  during  the  next  fiscal  year 


by  tiie  qualifying  State  beef  council,  beef 
board,  or  other  beef  promotion  entity: 
Provided,  That  during  the  first  year,  the 
Beef  Board  may  estimate  the  net  assess- 
ments from  each  State  and  upon  request 
from  such  entity  provide  up  to  10  percent 
of  estimated  net  assessments.  The 
amount  of  net  assessments  from  each 
State  shall  be  computed  by  the  Beef 
Board  to  reflect  total  assessments  in  such 
State  less  a  deduction  for  refunds  to  pro- 
ducers in  such  State.  Any  request  for 
funds  shall  be  made  by  a  State  beef  pro- 
motion entity  which  meets  the  qualifica- 
tions specified  in  §  1260.157. 
S  1260.157      (,)iKilirualions. 

To  qualify  for  the  receipt  of  fund^ 
pursuant  to  §  1260.156.  a  .State  beef 
board,  beef  council,  or  other  beef  promo- 
tion entity  shall  (a>  be  organized  pur- 
suant to  legislative  authority  within  Uie 
State  or  be  organized  by  State  charter, 
(b)  have  goals  and  purposes  complemen- 
tary to  the  goals  and  purposes  of  the 
Act,  and  (c)  demonstrate  ability  to  pro- 
vide research,  information,  education,  or 
promotion  consistent  -with  the  Act  and 
this  subpart.  Tlie  request  from  a  State 
beef  promotion  entity  for  such  funds 
shall  show  plans  or  projects  and  esti- 
mated costs  of  activities  for  which  tlie 
funds  wiU  be  used.  The  contract  or  agree- 
ment for  such  fimds  shaU  provide  that 
the  State  promotion  entity  shall  keep 
accurate  records  of  all  activities  witli 
respect  to  the  contract  or  agreement  and 
make  periodic  reports  to  the  Board  of  ac- 
tivities carried  out.  an  accounting:  for 
fimds  received  and  expended,  and  such 
other  reports  as  the  Board  or  the  Secre- 
tary- may  require.  In  no  event  sliall  more 
than  one  such  entity  qualify  within  a 
State.  If  more  than  one  entity  applies 
for  qualification  \^-ithin  a  State,  the 
Beef  Board  sliall  choose,  subject  to  the 
approval  of  the  Secretary,  the  one  most 
qualified  to  fulfill  the  purposes  of  the 
Act  and  this  subpart. 

Expenses  and  Assessments 
§  1260.161     Expends. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  as  the  Secretar>-  finds  are 
reasonable  and  likely  to  be* incurred  by 
the  Board  for  its  maintenance  and  func- 
tioning and  to  enable  it  to  exercise  its 
powers  and  perform  its  duties  in  accord- 
ance with  the  provisions  of  this  subpart. 
Such  expenses  shall  be  paid  from  assess- 
ments received  pursuant  to  §  1260.162 
and  otlier  funds  available  to  the  Board. 

<b)  The  Board  shall  reimburse  the 
Secretary,  from  producer  assessments, 
for  all  tlie  expenses  and  expenditures, 
excluding  salaries,  which  the  Secretary 
determines  were  incurred  by  the  Govern- 
ment in  tiie  preparation  of  an  original 
order  and  the  conduct  of  the  referendum 
considering  its  approval. 

ici  The  Board  shall  reimburse  the 
Secretary,  from  producer  assessments, 
for  administrative  costs,  including  sala- 
ries, which  the  Secretary  determines  are 
incurred  by  the  Government  with  respect 
to  this  subpart. 


§  1260.162      A.«»essnienl!t. 

la'  Eacii  producer-seller,  upon  sale 
or  transfer  of  ownership  of  any  cattle, 
except  as  provided  below,  shall  pay  to  the 
producer-buyer  or  slaughterer  thereof, 
pursuant  to  regulations  Issued  by  the 
Board,  and  such  producer-buyer  or 
slaughterer  shall  collect  from  the  pro- 
ducer-seller an  assessment  based  on  the 
value  of  the  cattle  involved  in  the  trans- 
action as  follows: 

1 1 1  The  Beef  Board,  with  tlie  approval 
of  tlie  Secretary,  shall  set  the  amount  ol 
assessment,  not  to  exceed  flve-tentlis  of 
1  percent  of  the  sale  price; 

'2'  Tlie  assessment  rate  for  tlie  first 
three  years  shall  not  exceed  three-tent'.'.s 
of  1  percent  of  the  sale  price; 

(3'  In  tlie  event  that  no  sales  trans- 
action occurs  at  the  point  of  slaughter  or 
other  transfer,  a  fair  commercial  market 
value  sliall  be  attributed  to  the  cattle  for 
the  purpose  of  determining  the  assess- 
ment ; 

i4i  Cattle  slaughtered  for  his  own 
home  consumption  by  a  producer  who 
has  been  the  sole  owner  of  such  cattle 
shall  not  be  subject  to  assessments  pro- 
vided in  tills  subpart; 

1 5 '  The  Beef  Board  may  provide  for 
the  adiustment  of  the  value  of  breeding 
cattle  or  classes  of  breeding  cattle,  in- 
cluding those  used  in  milk  production,  so 
as  not  to  exceed  commercial  market 
value,  or  it  may  exempt  collection  of  tlie 
assessment  on  such  cattle  until  time  of 
slaughter; 

'6'  Each  slaughterer  shall  remit  as- 
sessnientis)  collected  to  the  Beef  Board 
at  such  times  and  in  such  manner  as 
prescribed  by  regulations  issued  by  the 
Board,  including  any  assessment  <  s  >  due 
at  time  of  slaughter  on  cattle  of  his  own 
production; 

I  7 '  Failure  of  the  .slaughterer  to  col- 
lect tlie  assessment! s'  on  each  animal 
shall  not  relieve  the  slaughterer  of  his 
obligation  to  remit  the  assessment's)  to 
the  Beef  Board  as  required  in  this  sub- 
part: and 

(8 1  The  Beef  Board  may  collect  di- 
rectly from  any  producer  any  assess- 
ment <s)  that  he  collected  under  the  pro- 
visions of  this  subpart  or  otherwise  due 
which  were  not  passed  along  in  the  man- 
ner set  forth  in  this  subpart  due  to  the 
loss  in  value  of  the  cattle  or  due  to  the 
export  of  the  cattle  or  due  to  otlier 
reasons. 

(b>  The  Beef  Board  may  accumulate 
a  reasonable  reserve  of  approximately 
the  average  yearly  collections  to  main- 
tain continuity  of  programs  and  fulfill 
other  obligations  and  expenses. 

§  1260.163      Produ.er   refund.-.. 

Any  producer -seller  on  whose  cattle 
an  assessment  is  made  and  collected 
from  him  imder  the  authority  of  the 
Act  shall  have  the  right  to  remand  and 
receive  from  the  Beef  Board  a  refimd 
of  such  assessment  upon  si^misslon  of 
proof  satisfactory  to  the  Board  that  the 
producer-seller  paid  the  assessment  for 
which  refimd  is  scmght.  Any  such  demand 
shall  be  made  by  such  producer-s^er  in 
accordance  with  regtilatlons  and  on  a 


FEDERAL  REGISTER,   VOt.   42,   NO.    16— TUESDAY,    JANUARY   25,    1977 


4488 

form  prescribed  by  the  Board  and  ap- 
proved by  the  Secretary.  Such  demands 
shall  be  made  within  60  days  alter  the 
end  of  the  month  In  which  the  transac- 
tion occurred  upon  which  said  refund  Is 
based.  Refund  shall  be  made  within  60 
clays  after  the  submission  of  proof  satis- 
factory to  the  Board  that  the  producer- 
seller  paid  the  assessment  for  which  re- 
fund Is  sought:  Provided,  That  no  pro- 
ducer shall  claim  or  receive  a  refimd  of 
any  portion  of  an  assessment  which  he 
collected  from  other  producers. 
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§  1260.164     Influencing      govemmeni 
action. 

No  funds  collected  by  the  Board  under 
this  subpart  shall  In  any  manner  be 
used  for  the  pxirpose  of  influencing  gov- 
ernmental policy  or  action  except  as 
provided  In  this  subpart. 

Reports,  Books,  and  Records 
§  1260.171     Reports. 

Bach  slaughterer  subject  to  this  sub- 
part shall  be  required  to  report  to  the 
Beef  Board  periodically  such  informa- 
tion as  may  be  req\iired  by  regulations 
.  established  by  the  Board. 

§  1260.172     Books  and  records. 

Each  slaughterer  shall  maintain  and 
make  available  for  inspection  by  the 
Beef  Board  and  the  Secretary  such  books 
and  records  as  are  necessary  to  carry 
out  the  provisions  of  this  subpart  and-the 
regulations  Issued  thereimder.  Including 
such  records  as  are  necessary  to  verify 
any  reports  required.  Such  records  shall 
be  retained  for  at  least  two  years  beyond 
the  marketing  year  of  their  applicability. 

§  1260.173      Confidential  treatment. 

AH  information  obtained  frwn  such 
bo»ks,  records,  or  reports  required  to  be 
maintained  imder  §§  1260.171  and  1260.- 
17a  and  all  information  obtained  by  the 
Beei  Board  pertaining  to  producer  re- 
fUBds  made  pursuant  to  §  1260.163  shall 
^be  kept  confidential  by  all  employees  of 
the  Beef  Board,  all  employees  of  the  De- 
partment of  Agriculture,  and  all  oflBcers 
and  employees  of  contracting  parties, 
and  only  such  information  so  furnished 
or  acquired  as  the  Secretary  deems  rele- 
vant shall  be  disclosed  by  them,  and  tlien 
only  In  a  sviit  or  administrative  hearing 
brought  at  the  direction,  or  upon  the  re- 
quest, of  the  Secretary  of  Agriculture,  or 
to  which  any  officer  of  the  United  States 
Is  a  party,  and  Involving  this  subpart: 
Provided,  hotoever,  That  nothing  in  this 
subpart  shall  be  deemed  to  prohibit  (a) 
the  Issuance  of  general  statements  based 
upon  the  reports  of  the  number  of  per- 
sons subject  to  this  subpart  or  statistical 
data  collected  therefrom,  which  state- 
ments do  not  identify  the  information 
furnished  by  any  person,  Cb)  the  publi- 
cation of  general  statements  relating  to 
refunds  made  by  the  Beef  Board  during 
any  specific  period,  which  statements  do 
not  identify  any  person  to  whom  re- 
ixmds  are  made,  or  (c)  the  publication 
by   direction  <rf  the  Secretary  of  the 
name  of  any  person  violating  this  sub- 


part, together  with  a  statement  of  the 
particular  provisions  violated  by  such 
peison. 

Certification  of  Organizations 

§  1260.176     Certification     of     organiza- 
tions. 

(a)  Any  producer  organization,  within 
a  geographic  area  designated  pursuant 
to  S§  1260.136  and  1260.138  may  request 
the  Secretary  to  certify  its  eligibility  to 
represent  cattle  producers  to  participate 
in  nominating  members  and  alternate 
members  to  represent  such  geographic 
area  on  the  Beef  Board.  Such  eligibility 
shall  be  based,  in  addition  to  other 
available  information,  upon  a  factual 
report  submitted  by  the  organization 
which  shall  contain  information  deemed 
relevant  and  specified  by  the  Secretary 
for  the  making  of  such  determination, 
including  but  not  limited  to  the 
following: 

(1)  Geographic  area  covered  by  the 
organization's  active  membership; 

(2)  Nature  and  size  of  the  organiza- 
tion's active  membership,  proportion  of 
total  of  such  active  membership  ac- 
counted for  by  producers  of  cattle,  and 
the  volume  of  cattle  produced  by  the 
organization's  active  membership  In  each 
such  State  or  applicable  geographic 
area(s) ; 

<3)  The  extent  to  which  the  cattle 
producer  membership  of  such  organiza- 
tion is  represented  in  setting  the  orga- 
nization's policies: 

(4)  Evidence  of  stability  and  perma- 
nency of  the  organization; 

(5)  Sources  from  which  the  organi- 
zation's operating  funds  are  derived; 

(6)  Functions  of  the  organization;  and 
1. 7)  The  organization's  ability  and  will- 
ingness to  further  the  aims  and  objec- 
tives of  the  Act. 

[b)  The  primary  consideration  in  de- 
termining the  eligibility  of  an  organi- 
zation shall  be  whether  its  producer 
membership  consists  of  a  substantial 
number  of  producers  who  produce  a  sub- 
stantial volume  of  cattle  in  the  geo- 
graphic area  subject  to  the  provisions 
of  this  subpart. 

<c)  The  Secretary  shall  certify  any 
organization  which  he  finds  to  be  eli- 
gible under  this  section  and  his  deter- 
mination shall  be  final.  After  the  origi- 
nal certification  of  an  organization,  such 
organization  shall  request  recertlfication 
at  any  time  it  wishes  to  nominate  a  mem- 
ber to  the  Board  and  the  Secretary  may 
require  recertlfication  at  any  time. 

§  1260.181      Patents,    copvriplns    iint-n- 
tions,  and  publications. 

Any  patents,  copyrights,  inventions  or 
publications  develop>ed  through  the  use 
of  fimds  collected  under  the  provisions 
of  this  subpart  shall  be  the  property  of 
the  Beef  Board,  and  shall,  along  with 
any  rents,  royalties,  residual  payments, 
or  other  Income  from  the  rental,  sale, 
leasing,  franchising,  or  other  uses  of 
such  patents,  copyrights.  Inventions,  or 
publications,  inure  to  the  benefit  of  the 
cattle    industry.   Upon   termination   of 


:his  subpart,   §  1260.183  implies  to  de- 
termine disposition  of  all  such  property. 

§  1260.182     Sospensioii  and  termination. 

(a)  llie  Secretary  shall,  whenever  he 
finds  that  this  subpart  or  any  provision 
thereof  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act, 
terminate  or  susp>end  the  operation  of 
this  subpart  or  such  provision. 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold 
a  ref^endum  on  request  of  10  percent 
or  more  of  the  number  of  cattle  produc- 
ers voting  in  the  referendtmi  approving 
this  subpart,  to  determine  whether  cattle 
producers  favor  the  termination  or  sus- 
pension of  this  subpEurt,  and  the  Secre- 
tary shall  suspend  or  terminate  such 
subpart  6  months  after  he  determines 
that  its  suspension  or  termination  is 
approved  or  favored  by  a  majority  of  the 
producers  of  cattle  vottog  in  such  refer- 
endum who,  during  a  representative 
period  determined  by  the  Secretary,  have 
been  engaged  in  the  production  of  cattle 
and  who  produced  more  than  50  percent 
of  the  volume  of  the  cattle  produced  by 
the  cattle  producers  voting  in  the  refer- 
endum. 

§  1260.183      Pro4-pedings    after    termina- 
tion. 

(a)  Upon  termination  of  this  subpart, 
the  Beef  Board  shall  leoommend  not 
more  than  five  of  its  members  to  the 
Secretary  to  serve  as  trustees,  for  the 
purpose  of  liquidating  the  affairs  of  the 
Beef  Board.  Such  persons,  upon  designa- 
tion by  the  Secretary,  shall  become 
trustees  of  all  of  the  fimds  and  property 
then  in  the  possession  or  under  control 
of  the  Board,  including  claims  for  any 

.funds  unpaid  or  property  not  delivered 
or  any  other  claim  existing  at  the  time 
of  such  termination. 

(b)  The  said  trustees  shall:  (1)  con- 
tinue in  such  capacity  imtil  discharged 
by  the  Secretary;  (2)  carry  out  the  ob- 
ligations of  the  Beef  Bofird  under  any 
contracts  or  agreements  entered  into  by 
It  pursuant  to  §  1260.145(e) ;  (3)  from 
time  to  time  account  for  aM  receipts  and 
disbursements  and  deliver  aU  property 
on  hand,  together  with  all  books  and 
records  of  the  Board  smd  of  the  trustees, 
to  such  person  as  the  Secretary  may 
direct;  and  (4)  upon  the  direction  of 
the  Secretary,  execute  such  assignments 
or  other  instruments  necessary  or  ap- 
propriate to  vest  in  such  person  full  title 
and  right  to  all  of  the  ftmds,  property, 
and  claims  vested  in  the  Board  or  the 
trustees  pvu^uant  to  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been  trans- 
ferred or  deUvered  pursuant  to  this  sub- 
part shall  be  subject  to  the  same  obli- 
gations imposed  up<»i  the  trustees. 

(d)  Any  residual  funds  or  property  not 
required  to  defray  the  necessary  ex- 
penses of  liquidation  shall  be  turned 
over  to  the  Secretary  to  be  utilized,  to 
the  extent  practicable,  in  the  interest  of 
continuing  one  or  more  of  the  beef  re- 
search or  information  programs  hitherto 
authorized. 
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§  1260.184     Effect     of     terminalioii     or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regtdation  issued  pur- 
suant thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  suiy  regulation  issued  there- 
under: 

Cb)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  right  or  reme- 
dies of  the  United  States,  or  of  any  per- 
son, with  respect  to  any  such  violation 

§  1260.185     Amendment-.. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  an  organization  certified 
pursuant  to  Section  15  of  the  Act,  or  by 
any  interested  person  affected  by  the 
provisions  of  the  Act,  includir.a  i::e 
Secretary. 

§1260.186      Personal  liability. 

No  member,  alternate  member,  or  em- 
ployee of  the  Beef  Board  shall  be  iield 
personally  responsible,  either  individual- 
ly or  jointly  with  others,  in  any  way 
whatsoever  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  eitiier 
of  commission  or  omission,  of  sucli  mem- 
ber, alternate,  or  employee  except  for 
acts  of  dishonesty  or  willful  misconduct. 

§  1260.187      Separability. 

If  any  provision  of  this  subpart  is  de- 
clared invalid  or  the  applicability  there- 
of to  any  person  or  circumstances  is 
held  invalid,  the  validity  of  the  remain- 
der of  this  subpart  or  the  applicability 
thereof  to  other  persons  or  circum- 
stances shall  not  be  affected  thereby. 

Single  copies  of  this  notice  of  recom- 
mended detdsion  may  be  obtained  from 
the  Hearing  Clerk,  Room  112-A,  Admin- 
istration Building,  United  States  De- 
partment of  Agriculture,  Washington, 
D.C.  20250,  or  may  be  there  inspected. 

Signed  at  Washington,  D.C,  on  Jaiv.i- 
ary  18. 1977. 

Donald  E.  Wilkinson. 

Administrator. 

tFR  Doc.77-2240  PUed  1-24-77:8:45  am! 


Rural  Electrification  Administration 

[  7  CFR  Part  1701  ] 

RURAL  TELEPHONE  PROGRAM 

Purchasing  and  Installing  Central  Office 
Equipment 

Notice  is  hereby  given  that,  pursuar.t 
to  the  Rural  Electrification  Act.  as 
amended  (7  USC  901  et  seq.),  including 
the  amendment  thereto  enacted  by  Pub. 
L.  93-32,  REA  proposes  to  revise  REA 
Bulletin  384-1  (Telei*one),  Purcliasing 
and  Installing  Central  Office  Equipment. 
The  pr(4x>sed  revised  bulletin  modifies 
the  procedures  whereby  an  REA  Tele- 
phone Borrower  may  purchase  central 


office  equipment.  On  issuance  of  REA 
Bulletin  384-1,  revised  January  1977,  Ap- 
pendix A  to  Part  1701  <?ill  be  modified 
accordingly. 

Persons  Interested  in  the  proposed  re- 
vision may  submit  written  data,  views  or 
comments  to  the  Directtx",  Tel^hone 
Operations  and  Standards  Division, 
Rural  Electrification  Administratlcm, 
Room  1355,  South  Building,  U.S.  Depart- 
ment of  Agriculture,  Washington,  D.C. 
20250,  on  or  before  February  24,  1977.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  at  the  Office  of  the  Di- 
rector, Telephone  Operations  and  Stand- 
ards Division,  during  regular  business 
houi-s. 

The  text  of  the  proposed  re\ision  is  .t.s 
.  follows : 

RE.\    BlLLETlN    384-1 

Subject:  Purchasing  and  IiistalUng  Cer.- 
tral  Office  Equipment: 

I.  Purpose.  To  set  forth  the  methods  and 
procedures  to  be  employed  by  borrowers  in 
purchasing  and  installlnig  the  following  cen- 
tral office  equipment  with  REA  loan  funds: 

A.  Dial  Central  Office  Equipment. 

B.  Automatic  Toll  Ticketing  Equipment 

C.  Automatic  Number  Identification 
Equipment. 

D.  Toll  Office  Equipment. 

E.  Private  Automatic  Branch  ExchiH\ge 
'P.'\BX)  Equipment.! 

F.  Miscellaneous  Equipment  (Traffic  Re- 
cording. Loop  Treatment.  Remote  .Alarm 
Reporting,  Etc.) .' 

II.  General.  A.  Materials  and  equipment 
must  meet  the  standards  and  general  specifi- 
cations approved  by  REA.  Materials  and 
equipment  included  In  REA  Bulletin  344-2 
"List  of  Materials  Acceptable  for  Use  on  Tele- 
phone Systems  of  REA  Borrowers,"  have  been 
accepted  as  meeting  these  requirements.  If 
the  equipment  being  considered  Is  not  In- 
cluded In  the  "List  of  Materials"  but  has  been 
generally  approved  for  field  trial  Installations, 
the  borrower  must  in  eecb  Instance  obtain 
field  trial  approval  from  REA  priM-  to  enter- 
ing Into  any  agreement  with  a  supplier. 

B.  Only  new  equipment  shall  be  purchased 
unless  otherwise  approved  by  REA  in  specific 
cases. 

C.  AU  purchases  of  materials  and  equip- 
ment are  subject  to  the  "Buy  American"  pro- 
vision. See  REA  Bulletin  344-3. 

D.  Appendix  A  is  attached  and  provides  an 
abbreviated  summary  of  the  procedures  cov- 
ered in  detail  in  this  bulletin. 

III.  Contract  Documents.  REA  Bulletin 
384-3,  "Central  Office  Equipment  Contracts 
and  Specifications,"  lists  the  contracts  and 
specifications  which  are  currently  available 
as  well  as  the  source  of  supply  for  these  docu- 
ments. Two  types  of  contracts  are  available 
for  the  purchase  of  central  office  equipment. 

A.  REA  Form  525  provides  for  the  furnish- 
ing, delivery,  and  installation  of  the  equip- 
ment and  consists  of  the  following: 

1 .  Notice  and  Instructions  to  Bidders. 

2.  Proposal  and  Acceptance. 

3.  Form  of  Contractor's  Boad. 

4.  Specifications: 

a.  Central  Office  Dial  Equipmeii:  :  Direct 
.Acting)  : 

1 1 )   REA  Form  558a.  General  SpecifioatioiK 


■  The  procedure  set  forth  in  this  bulletin 
for  the  purchase  of  equipment  covered  In  E 
and  P  above  shall  be  used  only  when  this 
equipment  Is  being  purchased  under  con- 
tract terms.  Usually  this  type  oif  equipment 
will  be  purchased  on  a  purchase  order  basis 
as  explained  In  Bulletin  344-1. 

•  Supersedes  March  24.  1958.  issue. 


(2)  REA  Form  558b,  Installation. 

(3)  REA  Form  558c.  Detailed  Central  Office 
Requirements  (one  required  for  each  central 
office  location). 

(4)  RKA  Form  810,  Central  Office  Equip- 
ment Engineering  Information.  [ 

b.  Central  Office  Dial  Equipment  (Common 
Control  I  : 

(1)  REA  Form  524a.  General  Specification'^ 

( 2 )  REA  Form  524b.  Installation. 

(3)  REA  Form  524c.  DetaUed  Common 
Control  Central  Office  Equipment  Require- 
ments (One  required  for  each  central  office 
location) . 

<  4 )  REA  Form  524d.  Detailed  Common  Con- 
trol Central  Office  Equipment  Requirements 
(Information  supplied  by  Bidder) . 

(5)  REA  Form  810.  Central  Office  Equip- 
ment Engineering  Information. 

c.  Toll  Office  Equipment — When  toll  board 
equipment  is  required,  the  following  speci- 
fications shall  be  attached  to  and  made  :\ 
part  of  the  contract : 

( 1)  REA  Form  542a.  General  Specification* 
(21  REA  Form  542b.  Installation. 

(3)  REA  Form  542c.  Detailed  Toll  OfTue 
Equipment  Requirements. 

d  Direct  Distance  Dialing  Equipment -- 
Wlien  direct  distance  dialing  (automatic  toll 
ticitetinp)  equipment  is  required,  the  follow- 
ing specificatlona  shall  be  attached  to  .i:.d 
made  a  part  of  the  contract : 

1 1  I  REA  Form  538a.  General  Specification.^ 

( 2  I  REA  Form  638b,  Installation. 

(3 1  REA  Form  538c,  DetaUed  Direct  Dis- 
tance Dialing  Equipment  Requirements. 

i4)  REA  Form  538d.  DetaUed  Direct  Dis- 
tance Dialing  Equipment  Requlrement.'i  (In- 
formation supplied  by  Bidder). 

e  Automatic  Number  Identification  Equip- 
ment-C.AMA — When  CAMA-ANI  equipmen- 
ts required,  the  following  specifications  shall 
be  attached  to  and  made  a  part  of  the  con- 
tract 

( 1 1  RE.\  Form  537a.  General  Specificatitii^ 

(2)  REA  Form  537b.  Iivstallatlon. 

(3)  REA  Form  537c.  Detailed  ANI  Equip- 
ment Requirements. 

(4»  REA  Form  810.  Central  Office  Eqiup- 
ment  Engineering  Information. 

f.  Private  Automatic  Branch  Exchange 
Equipment — PABX— When  PABX  equip- 
ment is  required,  the  following  specifications 
shall  be  attached  to  and  made  a  part  of  the 
contract : 

1 1  I  RE.A  Form  528a.  General  Specifica- 
t:on^ 

( 2  I  REA  Form  528b.  Installation. 

(3)  REA  Form  528c,  E>etalled  PABX  Equip- 
ment Requirement*. 

(4 1  RE.A  Form  528d.  PABX  Si>ecial  Fea- 
tures 

(5i  REA  Form  528e.  Detailed  PABX  Equip- 
ment Requirements  (Information  supplied 
by  B'dder  i  . 

g.  Miscellaneous  Equipment — When  niis- 
cellaneotis  equipment  such  as  traffic  record- 
ing equipment,  loop  treatment  equipment, 
remote  alarm  reporting  equipment,  etc.,  is 
to  be  purchased  with  loan  funds,  the  fol- 
lowing shall  be  attached  to  and  made  part 
of  the  contract: 

(II  A  functional  specification  describing 
tlie  requirements  for  the  particular  a^plica- 
t  ion 

(2 1  The  supplier's  technical  proposal  in- 
cluding a  list  of  materials. 

B.  RE.A  Form  545  provides  for  the  furnish- 
ing and  delivery  of  the  equipment  and  U 
used  when  the  Installation  Lb  to  be  made 
by  other  than  the  supplier.  It  consists  of 
the  following : 

1    Notice -and  Instruction  to  Bidders. 

2.  Proposal  and  Acceptance. 

3.  Specifications:  Same  as  listed  imder  "A", 
above,  except  part  "b",  Installation,  will  not 
be  used. 

C.  REA  Form  238,  "Construction/Equip- 
ment Contract  Amendment,"  should  be  used 
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wlien  an  amendment  to  either  Form  525  or 
Tamx  545  Is  required. 

IV.  Purchasing  Central  Office  Equipment.  A. 
Central  office  equipment  (direct  acting  o* 
cammon  control)  may  be  purchased  by  th« 
competitive  bid  procedure  or  by  negotiation, 
at  the  borrowers  option.  The  procediire  as 
.«e;  forth  below  in  V,A  (Competitive)  or  V,B 
(Negotiation)  shaU  be  followed,  depending 
upon  the  method  selected.  In  either  case, 
prior  to  requesting  proposals  from  suppliers, 
REA  must  be  notified  of  the  method  of  pro- 
curement and  approval  of  the  plans  and 
specifications  must  be  obtained  from  REA.  If 
Xi»  competitive  bid  method  is  followed,  ne- 
gotiations after  the  bid  opening  will  not  be 
permitted.  When  common  control  equip- 
ment Is  to  be  purchased  by  competitive  bid- 
ding It  Is  recommended  that  a  two-step  pro- 
ced\ire  similar  to  that  set  forth  In  paragraph 
VA.4  be  used. 

B.  When  a  borrower  considers  foreign 
eqiilpment  under  either  plan,  selection  of 
the  foreign  equipment  may  be  made  only  if 
it  meets  the  "Buy  American"  requirements. 
It  win  be  necessary  In  those  Instances  to  ob- 
tain two  or  more  domestic  proposals  for  com- 
parable equipment  for  the  purpose  of  mak- 
ing a  "Buy  American"  comparison.  An  ex- 
ception to  this  woxUd  be  the  case  where  a 
demeetlcally  equivalent  product  is  not  avail- 
able. (See  REA  Bulletin  344-3). 

V.  Procedure.  A.  Competitive  Bidding: 

1.  After  approval  by  REA  of  the  specifica- 
tions and  equipment  requirements,  the 
Owner,  or  its  engineer,  aends  out  two  copies 
of  the  "Notice  and  Instructions  to  Bidders" 
accompanied  by  two  complete  copies  of  the 
proposal  and  specifications  to  each  supplier. 
Tbe  documents  for  this  purpose  are  prepared 
by  the  Owner's  engineer.  The  "Notice  and 
Instructions  to  Bidders"  is  dated  at  the  time 
It  Is  signed  and  sent  out.  No  less  than  three 
Bidders  capable  of  preparing  a  responsive 
bid  wUl  be  Invited  to  bid. 

a.  Th»  Bidder  prepares  Its  proposal  enter- 
Utg  the  req\ilred  information  thereon  and 
signs  and  dates  same.  One  copy  of  the  com- 
pleted proposal  Is  sent  to  the  borrower  and 
one  copy  is  retained  by  the  Bidder  for  its 
record. 

3.  Tlie  proposals  of  the  Bidders,  on  the 
date  of  bid  opening,  are  reviewed  by  the 
Owner  and  Its  engineer.  Prior  REA  approval 
ct  the  award  of  the  contract  is  not  required 
wtiere  the  contract  is  awarded  under  the 
following  conditions: 

a.  Award  is  made  to  the  lowest  responsive 
adder,  and 

b.  A  minimum  of  three  bids  are  received, 
and 

e.  nie  amount  of  the  bid  is  not  In  excess 
of  the  amount  established  In  the  loan  budget 
for  central  office  equipment,  and 

d.  Ttie  bid  contains  no  irregularities  ex- 
cept minor  ones  which  may  be  waived  by  the 
Owner. 

In  such  cases,  the  Owner's  engineer  Is  to 
Immediately  send  to  RKA  a  tabulation  of  the 
tald  remilts  for  all  Bidders  by  exchanges,  the 
recommendation  of  the  engineer,  and  a  state- 
ment of  the  Owner  (In  case  of  a  cooperative, 
the  statement  shoxild  be  in  the  form  of  a 
board  resolution)  concerning  the  award  of 
the  contract.  Prior  receipt  of  this  Informa- 
tion by  REA  will  allow  prompt  approval  of 
the  executed  copies  of  the  contract  when 
they  are  received. 

Prior  REA  approval  of  the  award  of  a  con- 
tract Is  required  where  conditions  (a)  to 
(d) ,  above,  have  not  been  met.  In  such  cases, 
the  results  of  the  bid  opening,  the  recom- 
mendation of  the  Owner's  engineer  and  \ 
statement  from  the  Owner  (in  case  of  a 
cooperative,  the  statement  should  be  In  the 
form  of  a  board  resolution)  recommending 
ttia  award  of  the  contract  are  to  be  sent  to 
BEA  for  review  and  approval. 


PROPOSED  RULES 


i.  Procurement  of  common  coc'.rol  equip- 
ment may  be  by  a  "Two-Step  Competitive 
Bid"  In  which  case: 

a.  The  notice  and  instructic»as  to  Bidders 
must  set  forth  the  method  of  evaluating  bids 
and  must  require  the  submission  of  equip- 
ment lists  and  traffic  calculations  with  the 
bids. 

b.  Standard  REA  Contract  Forms  525  or 
646,  as  appropriate,  shall  be  used,  except 
that  the  "Notice  and  Instructions  to  Bid- 
ders" shall  state  that  prior  to  the  bid  open- 
ing a  technical  evaluation  will  be  conducted 
with  each  supplier  to  resolve  any  questions 
related  to  the  technical  proposal  submitted 
by  the  supplier.  The  suppliers'  technical 
pnoposals  should  be  requested  for  presenta- 
tion 30  days  in  advance  of  the  bid  opening 
to  enable  sufficient  time  to  make  the  tech- 
nical evaluation. 

c.  A  sufficient  number  of  firms  (at  least 
tliree)  shall  be  invited  to  bid  to  assure  ade- 
quate competition.  A  list  of  the  firms  in- 
vited to  bid  shall  be  sent  to  REA  well  in 
advance   of   the  bid   opening   date. 

d.  Suppliers'  technical  proposals  received 
by  the  Owner  should  be  considered  by  rep- 
resentatives from  the  board  of  directors  of 
the  borrower,  the  manager,  and  the  bor- 
rower's engineer.  The  REA  field  engineer 
may  attend  these  evaluations  as  an  observer 
where  requested  by  the  borrower. 

e.  Upon  completion  of  technical  discus- 
slons,  sealed  bids  will  be  solicited  from 
those  Bidders  whose  technical  proposals 
were  found  to  meet  the  plans  and  spectflca- 
tlon  requirements.  When  bids  are  solicited 
fBom  less  than  three  Bidders  capable  of 
making  a  responsive  bid,  prior  REA  ap- 
proval must  be  obtained.  The  award  will 
tJien  be  made  to  the  low  Bidder. 

5.  When  the  successful  Bidder  has  been 
determined,  and  approved  by  REA,  If  neces- 
sary, the  Owner's  engineer  then  prepares 
two  oounterpart  copies  of  the  proposal  and, 
specifications  and  has  the  Owner  sign  and 
date  the  acceptance  In  the  original  and  two 
counterpart  copies. 

6.  The  engineer  then  sends  the  three  copies 
of  the  contract  to  the  Bidder.  The  Bidder  ex- 
ecutes the  two  covmterpart  copies  using  the 
same  date  as  the  original  prc^>o6al.  When 
the  contract  includes  Installation  of  the 
equipment  by  the  Bidder,  the  Bidder  also  has 
the  three  copies  of  the  Contractor's  Bond, 
pBgee  9  and  10,  REA  Form  625,  completely 
executed.  The  date  of  the  contract  to  b« 
Inserted  In  the  bond  on  page  9  is  the  data 
at  acceptance  of  the  proposal  as  shown  on 
page  8.  The  bond  1b  dated  on  page  10,  which 
ctate  should  always  be  subsequent  to  the 
date  of  the  contract.  (The  signature  of  a 
resident  agent  of  the  surety  is  required  to 
some  st-"  idles.) 

V.'The  Bidder  then  sends  the  three  com- 
plete contracts  to  the  Owner's  engineer  fo« 
ftnal  review  and  submission  to  REA  for  ap- 
pareval. 

8.  Upon  approval  of  the  contract  by  REA. 
sotice  Is  given  to  the  Bidder.  Owner,  and  the 
Owner's  engineer  and  two  copies  of  the  con- 
tract are  returned  to  the  Owner.  One  cppy  la 
then  sent  by  the  Owner  to  the  Bidder. 

B.  Negotiation.  1.  Quotations  from  at  least 
three  suppliers  shall  be  secured.  If  three  can- 
not be  secured,  waiver  of  this  requirement 
must  be  obtained  from  REA.  The  "three  pro- 
posal" requirement  would  not  apply  when 
negotiating  for  an  office  of  the  same  type  a* 
an  existing  one  in  the  borrower's  system.  The 
suppliers  should  be  advised  that  the  award 
may  be  based  upon  factors  other  than  low 
price.  REA  approval  will  be  conditioned  upon 
the  borrower  obtaining  prices  In  line  with 
current  competitive  prices. 

2.  The  Bidders  prepare  their  proposals,  en- 
tering the  required  information  thereon  and 
•Ign  and  date  same.  One  copy  of  the  com- 
pleted proposal  Is  to  be  sent  to  the  borrower 


and  one  copy  retained  by  each  Bidder  for  its 
record.  Technical  presentations  and  subse- 
quent evaluations  similar  to  those  outlined 
under  V,A,4,d  should  be  made.  The  "two- 
step"  procedure  is  not  necessary  If  the  nego- 
tiation is  for  an  additional  office  of  the  same 
type  as  an  existing  one  In  the  borrower's 
system. 

3.  When  a  quotation  Is  accepted  by  the 
Owner,  the  Owner's  engineer  sends  to  REA 
the  quotation  accepted,  a  tabulation  of  the 
other  quotations  received,  the  engineer's  rec- 
ommendation to  the  Owner,  and  a  statement 
of  the  Owner  (in  case  of  a  cooperative,  the 
statement  should  be  in  the  form  of  a  board 
resolution )  concerning  the  acceptance  of  the 
proposal.  The  engineer's  reconuneudation 
should  include  complete  Justification  for  the 
selection  made. 

4.  Following  approval  by  REA  of  the  Own- 
er's selection,  the  Owner's  engineer  then 
prepares  two  counterpart  copies  of  the  pro- 
posal and  specifications,  and  has  the  Owner 
sign  and  date  the  acceptance  In  the  original 
and  two  counterpart  copies. 

5.  The  engineer  then  sends  the  three  cop- 
ies of  the  contract  to  the  Bidder.  The  Bidder 
executes  the  two  counterpart  copies  using  the 
same  date  as  the  original  proposal.  When  the 
contract  includes  inst^allatlon  of  the  equip- 
ment by  the  Bidder,  the  Bidder  also  has  the 
three  copies  of  the  Contractor's  Bond,  pages  9 
and  10.  RELA  Form  526,  completely  executed. 
The  date  of  the  contract  to  be  Inserted  In  the 
bond  on  page  9  is  the  date  of  acceptance  of 
the  proposal  as  shown  on  page  8.  The  bond  Is 
dated  on  page  10,  which  date  should  always 
be  subsequent  to  the  date  of  the  contract. 

(The  signature  of  a  resident  agent  of  the  sur- 
ety Is  required  in  some  states.) 

6.  The  Bidder  then  sends  the  three  com- 
plete contracts  to  the  Owner's  engineer  for 
final  review  and  submission  to  REA  for  ap- 
proval. 

7.  Upon  approval  of  the  contract  by  RE.A. 
notice  is  given  to  the  Bidder,  Owner,  and 
Owner's  engineer  and  two  coptes  of  the  con- 
tract are  returned  to  the  Owner.  One  copy  is 
then  sent  by  the  Owner  to  the  Bidder. 

C.  Contract  Amendments;  The  borrower's 
engineer  should  prepare  equipment  contract 
amendments  on  REA  Form  238,  "Construc- 
tion or  Equipment  Contract  Amendments,": 

1.  As  soon  as  It  has  been  determined  that 
a  change  in  the  specifications  Is  necessary  or 
desirable  which  increases  the  contract  price 
by  more  than  $2500,  or 

2.  Whenever  a  substantial  change  In  the 
design  or  type  of  materials  to  be  used  In 
the  installation  under  the  contract  Is  pro- 
posed, whether  or  not  the  contract  price  is 
changed. 

Prior  REA  approval  of  such  amendments 
is  required  before  any  such  changes  are  ini- 
tiated. Whenever  a  change  has  been  made 
in  the  specifications  which  did  not  require 
prior  REA  approval  under  conditions  "1"  or 
"2"  above,  a  final  contract  amendment  shall 
be  prepared  and  submitted  to  REA  with  the 
final  documents.  When  an  amendment  by 
itself  or  together  with  preceding  amend- 
ments increases  the  initial  contract  price  by 
an  amount  which  exceeds  20  percent  of  the 
Initial  contract  price,  an  extension  to  the 
bond  covering  the  amount  of  the  increase 
shall  be  executed  (see  REA  Bulletin  381-9). 
D.  Additions:  Where  additions  to  existing 
central  office  equipment  installations  are 
required : 

1.  When  it  is  determined  what  additionsU 
equipment  Is  required,  a  quotation  Is  re- 
quested from  the  supplier.  This  request 
should  be  based  on  the  crtglnal  Installation 
specifications.  The  Geiieral  Specifications 
(558a,  524a,  528a,  54aa.  638a  or  637a)  shotild 
not  be  \ised  when  pmnbaring  additions. 

2.  The  borrower  prepares  a  proposal  con- 
taining an  outline  o*  the  proposed  use  of 
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the  equipment,  the  quotation  from  the  sup- 
plier and  an  estimate  of  the  Installation  cost, 
and  submits  to  the  BEA  field  engineer  for 
approval.  Ihe  field  engineer  will  either  ap- 
prove or  forward  It  to  the  Chief,  Area  Engi- 
neering Branch,  f<M"  «^proval. 

3.  After  approval  of  the  quotation,  the  pur- 
chase may  be  made  by  using  either  the 
standaid  form  ctmtract.  Form  525  (or  545, 
not  installed) ,  or  a  purchase  order. 

4.  If  the  purchase  Is  to  be  made  by  con- 
tract, three  executed  copies  of  the  contract 
with  attachments  are  to  be  submitted  to  the 
Chief,  Area  Engineering  Branch.  If  satisfac- 
tory, REA  will  approve  the  contract  and  re- 
turn two  copies  to  the  borrower. 


APPENDIX  A 


5.  If  the  purchase  Is  to  be  made  by  pur- 
chase order,  the  executed  purchase  order  with 
attabhmentB  la  lasaed  to  the  supplier.  Copies 
of  the  purchase  orders  are  not  t-o  be  sent 
to  REA  (see  REA  Bulletin  344-1 ) . 

This  REA  bulletin  supersedes  REA 
Bulletin  384-1,  dated  March  24. 1958.  and 
all  other  material  in  conflict  with  its  pro- 
visions. 

Dated:  January  13. 1977. 

C.  I^,  Ballard. 

Assistant 
Administrator — Telephone. 

Bulletin  38U-1 


SUMMARY  OF  PROCEDURES  FOR  PURCHASING  C(»0«aH  COHTHOL  EftUIRCHT ' 


Prepare  plans  and  specifications  and  set  forth 
procedure  "by  vhich  proposals  will  be  requested. (I7-A) 


Obtain  REA  approval  of  plans  and  specifications. 


Obtain  HEA  approval  to  invite  proposals  on  any  equip- 
ment tdiere  a  field  trial  is  required. (ll-l) 


Competitive  Sids(V-A) 


Hegotiation(V-B) 


Two-step  (Y-A-U) 

1,  Technical  Proposals 

2.  Sealed  Bids 


T 


Two-step  (V-B-2) 

1.  Technical  Proposal 8 

2.  Price  Proposal 


Detexmine  Low  Bidder 


Award  Bid  if: 

1.  At  least  3  tids  received, 

2.  Amount  is  not  in  excess 
of  the  amount  budgeted 
in  loan,  and 

3>  Bid  contains  no  major 

irregularities, 
li.  Hake  Bujr  American  test  if 

"foreign"  equipment  is 

■bid  (IV-B). 


Submit  tabulation  of  all 
bids  to  BBA. 


Execute  contract. 


E'valuate  Proposals  and  Make 
Selection  (Y-B-2  &  3) 


Kake  Buy  American  test  if  "foreijpi" 
equix«ent  is  being  considered  (I7-B) 


Obtain  BEA  approval  of  selection 
(Y-B-3  &  U) 


Contract  awarded  and  executed  if 
Imdgeted  funds  are  adequate 
(Y-B-U.5.6.fc7)     


'^Procedure  is  Identical  for  direct  acting  equipaeut.  ezcepl;  ib*  tvo-Btep 
process  does  not  appl^* 

[FR  Doc.77-1967  Filed  l-24-77;8:46  am] 


FEDERAL  ENERGY 
ADMINISTRATION 

[  10  CFR  Part  212  ] 

PRODUCTION  AND  SALE  OF  "IMPUTED 
STRIPPER  WELL  CRUDE  OIL"  FROM 
UNITIZED  PROPERTIES 

Proposed  Rulemaking  and  Public  Hearing 

Tlie  FedersJ  ESiergy  Administration 
I'FEA't  hereby  gives  notice  of  a  pro- 
posed rulemaking  and  public  hearing  to 
consider  a  proposal  to  amend  10  CFR 
212.75  so  as  to  compute  volumes  of  "im- 
puted stripper  well  crude  oil"  produced 
and  sold  from  unitized  properties  on  a 
percentage  basis.  Currently,  $  212,75  pro- 
vides for  such  computations  to  be  made 
on  the  basis  of  absolute  production  and 
sale  volumes. 

Section  212.75  currently  provides  that 
with  respect  to  any  unitized  proper!  >• 
which  is  comprised  of  one  or  more  previ- 
ously qualified  stripper  well  properties 
and  for  which  the  producer  has  estab- 
lished a  unit  base  production  control 
level,  the  producer  may  sell  each  month 
a  number  of  barrels  of  "imputed  stripper 
well  crude  oil"  at  prices  which  are  ex- 
empt from  the  provisions  of  Subpart  D. 
"Imputed  stripper  wtll  crude  oil"  is  cur- 
rently defined  as: 

A  li umber  of  barrels  of  crude  oil  equal  i" 
the  total  numlaer  barrels  of  crude  oil  pro- 
duced during  the  12-month  period  immedi- 
ately preceding  the  establishment  of  a  unit 
base  production  control  level  tor  the  unltieed 
property  from  all  stripper  well  properties 
that  constitute  the  unitized  property,  divided 
by  12   *   •   •, 

On  October  29,  1976,  in  connection 
with  the  adc«>tion  in  final  form  (eflfecti\  e 
September  1,  1976)  of  the  stripper  well 
property  exemption  mandated  by  the  En- 
ergy Conservation  and  Production  Act 
(Pub.  L.  94-385).  FEA  indicated  its  in- 
tention to  initiate  a  rulemaking  proceed  - 
ing  to  consider  modifying  the  definition 
of  "imputed  stripper  well  crude  oil"  to  be 
based  uprai  a  percentage  of  the  unitized 
production  rather  than  uix>n  a  fixeci 
number  of  barrels.  (Comments  received 
in  connection  with  the  rulemaking  pro- 
ceeding to  implement  the  stripper  well 
proE>erty  exemption  urged  that  stripper 
well  property  operators  might  be  deterred 
from  participating  in  a  unitization  unle*-^ 
any  increased  productltm  attributable  to 
the  stripper  well  prt^Jerty  is  afforded  ex  - 
empt  status.) 

FEA's  preliminary  consideration  of  tlii.-! 
concern  leads  to  the  conclusion  that 
there  may  be  instances  in  which  certain 
operators  of  stripper  well  prcH>ertie-> 
might  be  discouraged  from  participating 
in  a  unitized  project.  For  example,  if  a 
stripper  well  property  is  so  strategically 
located  with  reference  to  the  underljins 
reserv^oir  that  the  operator  will  benefit 
from  any  enhanced  recovery  operation 
regardless  whether  the  stripper  will  prop- 
erty actually  participates  in  the  unitiza- 
tion, the  operattw  might  be  encouraged 
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not  to  participate  in  the  unitization  be- 
cause all  Increased  production  from  his 
property  would  qualify  as  exempt.  If  the 
property  were  to  participate  In  the  proj- 
ect, on  the  other  hand,  any  Increased 
prcductlcai  attributable  t»  the  stripper 
well  property  would  qualify  under  pres- 
ent regulations,  at  best,  for  treatment 
OBly  as  upper  tier  crude  oil. 

Accordingly,  FEA  solicits  comments 
addressed  to  the  need  for  and  feasibility 
oJ  a  unitized  property  rule  which  would 
permit  a  percentage  of  increased  pi-oduc- 
tion  from  the  unit  to  be  sold  at  exempt 
prices.  Such  a  percentage  might  be  equal 
to  the  percentage  of  stripper  well  prop- 
erty production  to  total  production  frc«n 
participating  leases  over  the  12-month 
period  immediately  preceding  the  estab- 
lishment of  a  unitized  BPCL.  However, 
FEA  will  consider  any  reasonable  alter- 
native approach  that  might  be  suggested 
in  the  comments. 

Written  Comment  Procedures 

.Interested  persons  are  invited  to  i>ar- 
Uclpate  In  this  rulemaking  by  submitting 
data,  views  or  arguments  with  respect  to 
the  proposals  set  forth  in  this  notice  to 
Executive  Communications,  Room  3309, 
FWeral  Energy  Administration,  Box  KD, 
Washington,  DC.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub- 
mitted to  F1EA  Executive  Communica- 
tions with  the  designation  "Production 
and  Sale  of  'Imputed  Stripper  Well  Crude 
QU'  From  Unitized  Properties."  Fifteen 
copies  shoiUd  be  submittetl.  All  comments 
received  by  Thursday,  Febniai-y  10,  1977, 
before  4;  30  p.m.,  will  be  considered  by 
the  Federal  Energy  Administi-ation  before 
ftial  action  Is  taken  on  tlie  proposed 
amendment. 

Any  information  or  data  con.sidered 
tuf  the  person  furnishing  it  to  be  con- 
fidential must  be  so  identified  and  sub- 
mitted In  writing,  one  copy  only.  The 
PEA  reserves  the  rl^ht  to  determine  the 
cmfldentlal  status  of  the  information  or 
data  and  to  treat  it  according  to  its  de- 
tcrmlnatloa. 

Hearing  PROCEDtiREs 

The  public  hearing  in  this  proceeding 
will  be  held  at  9:30  a.m.,  on  Friday,  Feb- 
ruary 11,  1977,  and  will  be  c<Hittnued,  if 
necessary,  on  Monday,  February  14, 1977, 
In  Room  2105. 2000  M  Street.  NW.,  Wash- 
ington. D.C.  20461,  in  order  to  receive 
commoits  from  Interested  persons  on  the 
matteiTs  set  forth  herein. 

Any  person  who  has  an  interest  in  the 
proposed  amendment  Issued  today,  or 
trho  is  a  representative  of  a  group  or 
dass  of  persons  that  has  an  interest  in 
today's  proposed  amendment,  may  make 
a  written  request  for  an  opportunity 
to  make  oral  presentation.  Such  a  re- 
quest should  be  directed  to  Executive 
Commimications,  FEA.  and  must  be  re- 
ceived before  4:30  p.m..  on  Wednesday, 
January  26,  1977.  Such  a  request  may 
be  hand  delivered  to  Room  3309,  Fed- 
eral Building,  12th  and  Petuisylvania 
Avenue.  N.W..  Washington,  D.C,  be- 
tween the  hours  of  8:00  a.m.  and  4:30 
pjn.,  Monday  through  Friday.  The  per- 


s<m  making  the  request  should  be  pre- 
pared to  describe  the  Interest  concerned. 
If  appropriate,  to  state  why  he  Is  a 
proper  representative  of  a  group  or  class 
of  persons  that  has  such  an  interest,  and 
to  give  concise  summary  of  the  pro- 
posed oral  presentation  and  a  phone 
number  where  he  may  be  contacted 
through  Thursday,  February  10,  1977. 
Each  person  selected  to  be  heard  will 
be  so  notified  by  the  FEA  before  4:30 
pjn.,  Friday,  January  28,  1977  and  must 
submit  100  copies  of  his  statement  to 
Regulations  Management,  FEA.  Room 
2214,  2000  M  Street.  N.W..  Washington, 
D.C.  20461,  before  4:30  p.m..  Thursday, 
February  10, 1977. 

The  FEA  reserves  the  right  to  select 
the  persons  to  be  heard  at  these  hear- 
ings, to  schedule  their  respective  pres- 
entations, and  to. establish  the  proce- 
dures governing  the  conduct  of  the  hear- 
ings. The  length  of  each  presentation 
may  be  limited,  based  on  the  number 
of  persons  requesting  to  be  heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not  be 
judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examination  of  persons  pre- 
senting statements.  Any  decision  made 
by  the  FEA  with  respect  to  the  subject 
matter  of  the  hearings  will  be  based  on 
all  information  available  to  the  FEA.  At 
the  conclusion  of  all  initial  oral  state- 
nients,  each  person  who  has  made  an 
oral  statement  will  be  given  the  oppor-, 
tunity.  if  he  so  desires,  to  make  a  re- 1 
buttal  statement.  The  rebuttal-  state-' 
ments  will  be  given  In  the  order  In  which 
the  initial  statements  were  made  and 
will  be  subject  to  time  limitations. 

Any  interested  person  may  submit 
questions  to  be  asked  of  any  person  mak- 
ing a  statement  at  the  hearings,  to  Exec- 
utive Communications,  FEA,  before  4:30 
p.m.,  Thursday,  February  10,  1977.  Any 
person  who  wishes  to  ask  a  question  at 
the  hearings  may  submit  the  question, 
in  writing,  to  the  presiding  officer.  The 
PEA  or  the  presiding  officer,  if  the  ques- 
tion Is  submitted  at  the  hearings,  will 
determine  whether  the  question  Is  rele- 
vant, and  whether  the  time  limitations 
permit  it  to  be  presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding  of- 
ficer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the  hear- 
ings, including  the  transcript,  will  be 
retained  by  the  FEA  and  made  available 
for  inspection  at  the  Freedom  of  Infor- 
mation Office,  Room  2107,  Federal  Build- 
ing, 12th  and  Pennsylvania  Avenue,  NW., 
Washington.  D.C,  between  the  hours  ol 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  Any  person  may  purchase  a  copy 
of  the  transcript  from  the  reporter. 

As  required  by  section  7(c)  (2)  of  the 
Federal  Energy  Administration  Act  ol 
1974,  Pub.  L.  93-275,  a  copy  of  this  notic« 
has  been  submitted  to  the  Administrator 
of  the  Environmental  Protection  Agency 
for  his  comments  concerning  the  impact 
of  this  proposal  on  the  quality  of  the 


environment.  The  Administrator  had  no 
comments. 

This  proposal  had  been  reviewed  in  ac- 
cordance with  Executive  Order  11821,  Is- 
sued November  24.  1974,  and  has  t>een 
determined  not  to  be  of  a  nature  that 
requires  an  evaluation  of  its  Inflationary 
Impact  pursuant  to  Executive  Order 
11821. 

(Emergency  Petroleum  AUocation  Act  of 
1973,  Pub.  L.  93-159.  as  amended.  Pub.  L.  93- 
511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 
94-163.  and  Pub.  L.  94-385:  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-385:  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended. 
Pub.  L.  94-385;  E.O.  11790,  39  FR  23185.) 

In  consideration  of  the  foregoing,  Part 
212  of  Chapter  n  of  Title  10  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  above. 

Issued  in  Washington,  D.C,  Januaiv 
19.  1977. 

David  G.  Wilson, 
Aeting  Oeneral  Counsel, 
Federal  Energy  Administration. 

[PR  Doc .77-2287  Filed  1-19-77:2:48  pm] 

DEPARTMENT  OF  LABOR 

Assistant  Secretary  of  Labor-Management 
Relations,  Office  of  Labor-Management 
Relations  Services 

[  29  CFR  Part  215  ] 

URBAN   MASS  TRANSPORTATION  ACT 
OF  1964 

Proposed  Guidelines 

Correction 

In  FR  Doc.  77-1517  appearing  at  page 
3319  of  the  issue  for  Tuesday,  January 
18, 1977; 

1.  In  the  fifth  and  sixth  Unes  of  the 
first  paragraph,  "states  other  than  local 
public  bodies"  should  read  "states  or 
other  local  public  bodies"; 

2.  In  the  middle  of  the  third  column, 
page  3320,  the  section  heading  reading 
§  215.66  Recertifications  based  on  ex- 
isting agreements"  should  read  "§  215.6 
Recertifications  based  on  existing  agree- 
ments". 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

[30CFRPart211] 

COAL  MINING  OPERATION  REGULATIONS: 
REQUIREMENTS  OF  A  MINING  PLAN 
FOR  UNDERGROUND  OPERATIONS 

Proposed  Rulemaking 

On  May  17,  1976,  the  Department  of 
the  Interior  adopted  regulations  to  gov- 
ern the  management  and  operation  of 
federal  coaj  leases.  41  FR  20252.  The 
regulations  that  were  published  on  that 
day  contain  the  requirements  for  a  min- 
ing plan  for  federal  coal  lessees.  30  CFR 
§  211.10.  The  requirements  (rf  those  regu- 
lations were  drafted  with  specific  con- 
sideration for  operations  that  would  use 
surface  mining  to  remove  the  coal  re- 
sources, and  contain  extensive  data-col- 
lecting and  other  requlrem^its  that  are 
extremely  appropriate  to  surface  mines. 
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The  regulations  also  apply  to  under- 
ground mines.  The  Department  has  now 
received  several  applications  for  ap- 
proval of  mining  plans  for  operations 
tKat  will  be  conducted  by  undergroimd 
mining.  The  Department's  experience 
with  these  plans  has  demonstrated  that 
many  of  the  requiremoits  of  30  CFR 
211.10  are  unnecessary  to  accomplish 
the  purposes  of  the  Department's  regula- 
tions: development  of  the  nation's  coal 
resources  in  an  en\'lronmentally  ac- 
ceptable manner.  To  relieve  the  problem 
of  requiring  irrelevant  information  from 
operators  who  will  be  conducting  imder- 
ground  operations,  the  Department  is 
now  proposing  that  the  mine  plan  re- 
quirements be  amended  to  reflect  the  De- 
partment's different  information  needs 
on  underground  operations  and  surface 
operations. 

Comments  on  this  proposed  change 
should  be  sent  in  writing  to  the  Director. 
Geological  Survey,  the  National  Center. 
Reston,  Virginia  22092.  Comments  should 
be  sent  to  that  address  by  March  1,  1977. 
The  Department  will  consider  all  com- 
ments received  by  that  date,  and  will 
consider  all  comments  received  after  that 
date  to  the  extent  that  is  possible. 

It  Is  proposed  that  30  CFR  5  211.10(a^ 
( 1 )  be  amended  by  adding  after  the  last 
word  of  the  fifth  sentence  the  following : 

§  211.10      Exploration  and  mining;  plans. 

(a)  (1)  *  *  *  and  shall  include  all  of 
the  information  set  forth  in  paragraph 
(c)  of  this  section  for  surface  mines  and 
all  such  information  relevant  to  the  sur- 
face and  siibsurface  Impacts  of  under- 
ground or  deep  mines.  •  •  * 

•  *  *  *  • 

Thom.^s  S.  Kleppe. 

Secretary. 
Department  oj  the  Interior. 

January  19,  1977. 
(FR  Etoc.  77-2258  Filed  1-24  77; 8: 45  a.m.] 


[30  CFR  Part  211] 

COAL  MINING  OPERATIONS 
REGULATIONS 

Adoption  of  the  Cooperative  Agreement 
With  North  Dakota  for  Enforcement  and 
Administration  of  Surface  Coal  Mine 
Reclamation  Startdards 

On  May  17,  1976,  the  Department  of 
the  Interior  adopted  new  regulations  to 
govern  the  management  of  federally - 
owned  coal  resources.  41  F.R.  20252 
<1976).  These  regulations  authorize  the 
Department  to  enter  into  Cooperative 
Agreements  with  States  in  which  federal 
coal  leases  have  been  or  will  be  issued 
for  the  purpose  of  avoiding  duality  in 
the  administration  and  enforcement  of 
surface  coal  mining  reclamation  opera- 
tions. 30  CJ'.R.  211.75. 

On  October  12,  1976,  the  Secretary 
issued  a  Policy  Statement  to  clarify  the 
intent  and  meaning  of  the  May  1976  reg- 
ulations. In  a  letter  to  the  Governor  of 
Nort*i  Dakota,  the  Secretary  stated:  /T 
want  you  to  know  that  I  fully  accept  Uie 


premise  tliat  State  reclamation  laws  and  - 
regulations  can  apply  to  the  Federal 
lands  •  •  •  [and]  •  •  •  In  a  further 
effort  to  ensure  co<H>eratlon  and  avoid 
duplication,  we  desire  to  enter  into  co- 
operative agreem^ents  with  the  respective 
States  for  the  administration  and  en- 
forcement of  regulations  on  Federal 
lands." 

The  Secretary  and  the  Governor  of 
North  Dakota  have  completed  the  nego- 
tiation of  a  Cooperative  Agreement  as 
authorized  by  30  CFR  211.75 ib>.  The 
Agreement  provides  that  the  State  of 
North  Dakota  will  be  tlie  principal  en- 
tity responsible  for  the  administration 
and  enforcement  of  surface  coal  mine 
reclamation  operations  on  federal  coal 
leases  in  North  Dakota. 

The  Department  of  the  Interiors  sur- 
face mining  regulations  require  a  federal 
coal  lessee  to  conduct  mining  operations 
in  a  manner  which  ensures  tlie  effective 
reclamation  of  mined  lands.  After  review 
of  State  laws  and  regulations,  practices 
and  procedures,  the  Department  has  con- 
cluded that  the  State  of  North  Dakota 
has  the  authority  to.  and  does  in  fact,  ad- 
minister its  reclamation  laws  and  regula- 
■  tions  in  a  manner  that  provides  the  same 
cedures  of  the  State  are  as  effective  as 
required  by  Federal  law.  The  Cooperative 
Agreement  commits  the  State  to  this  de- 
gree of  environmental  protection.  The 
Agreement  also  recognizes  that  the  pro- 
cedures of  the  State  are  as  affective  as 
the  procedures  of  the  Department  to  en- 
force the  requirements  of   the  mining 
plan.  If  the  State  is  unable  to  meet  the 
terms  of  the  Agreement,  the  Department 
has  the  duty  to  notify  the  State  that  it 
intends  to  cancel   the  Agreement.  The 
Agreement  calls  for  an  exchange  of  in- 
formation between  the  State  and  the  De- 
partment and  the  Department  may  con- 
duct inspections  to  determine  whether 
the  State  is  complying  with  the  provi- 
sions of  the  Agreement. 

The  Department  and  the  State  regaid 
four  elements  as  central  to  the  Agree- 
ment: Mine  plans,  insi>ections.  enforce- 
ment provisions,  and  landing  require- 
ments. ITie  Department  believes  that  the 
State  of  North  Dakota  is  capable  of  twi- 
ministering  and  enforcing  reclamation 
operations  on  federal  coal  leases  in  North 
Dakota  in  such  a  way  that  federal  inter- 
ests are  protected. 

Although  tlie  Agreement  grants  the 
State  of  North  Dakota  the  authority  for 
administering  and  enforcing  reclamation 
operations,  we  note  the  following:  The 
Federal  Coal  Leasing  Amendments  Act  of 
1975,  Pub.  L.  94-377,  requires  the  Secre- 
tary to  approve  the  mining  plan  of  a  fed- 
eral lessee.  Article  IV,  section  C  of  the 
Agreement  states  that  it  is  the  Secre- 
tary's duty  to  review  and  approve  min- 
ing plans  in  addition  to  the  State  review 
and  approval.  The  Agreement  does  avoid 
the  application  of  conflicting  standards 
by  allowing  the  submission  of  one  mining 
plan  to  both  the  State  and  the  Depart- 
ment. 

Article  vn.  section  A  avoids  the  im- 
position ol  double  bonds  by  providing 
that  the  D^iartment's  bond  requirement, 
if  higher  than  the  States,  will  only  be 


for  tlie  amount  of  the  difference  between 
the  two  amounts. 

This  rulemaking  takes  no  action  under 
30  CFR  211.75<a>  and  does  not  affect  tlie 
requirements  of  30  CFR  211.40,  or  the 
standards  the  Department  will  use  to 
approve  a  mining  plan.  In  addition,  this 
rulemaking  does  not  explicitly  amend  43 
CFR  Subpart  3041,  but  the  Department 
wislies  to  state  that  the  enforcement  and 
administration  provisions  of  that  Sub- 
part will  be  administered  consistently 
with  the  changes  in  30  CFR  Part  211  pip- 
l>osed  here. 

The  environmental  impacts  of  this 
proposed  action  are  discussed  in  the  final 
Environmental  Impact  Statement.  Sur- 
face Management  of  Coal  Resources  >  43 
CFR  Subpart  3041  >  and  Coal  Mining  Op- 
erating Regulations  i30  CFR  Part  211' 
NEPA  does  not  require  and  the  Depart- 
ment has  not  prepared  a  separate  im- 
pact statement  for  this  action. 

The  proposal  contains  the  text  of  the 
Cooperative  Agreement  but  it  alSo  con- 
tains proposed  technical  changes  in  30 
CFR  211.10  and  211.74  to  conform  those 
rules  to  the  adoption  of  the  Cooperative 
Agreement. 

The  Department  and  the  State  of 
North  Dakota  believe  that  this  Agree- 
ment can  promote  both  coal  production 
and  proper  surface  coal  mine  reclama- 
tion by  eliminating  duplication  in  the 
administration  and  enforcement  of  rec- 
lamation laws. 

Tlie  Department  will  accept  and  con- 
sider written  comments  on  the  proposed 
rulemaking  mitil  February  21,  1977. 
Comments  should  be  directed  to  Deputy 
Under  Secretary  W.  W.  Lyons,  Chair- 
man. Task  Force  on  the  Determination 
of  State  Role  in  Federal  Surface  Coal 
Mine  F*rograms.  Department  of  the  In- 
terior, Washington.  D.C.  20240. 

Dated;  January  19, 1977. 


Thomas  S.  Kleppe, 
Secretary  of  the  Interior. 

1  It  is  proposed  that  30  CFR  5  211.10 
be  amended  by  the  addition  of  a  new 
paragraph  ie>(4>  to  read  as  follows: 

§  211.10      Exploration  and  niininp  plan«, 

»  •  *  •  • 

<ei  States  with  2i7.7S'b>  agree- 
ments.'  '   * 

(4'  North  Dakota.  A  Federal  coal 
lessee  in  the  State  of  North  Dakota  who 
must  submit  a  mining  plan  or  permit 
under  both  State  and  Federal  law  shall 
submit,  in  lieu  of  the  mining  plan  re- 
quired by  this  section,  a  mining  plan 
containing  the  information  required  by: 

li'  North  Dakota  Cent.  Code  38-14- 
04: 

<  ii  •  Nortli  Dakota  Public  Service  Com- 
mission Rules  and  Regulations  for  Rec- 
lamation of  Surface  Mined  Land';.  R38- 
14-04.1  through  R38-14^4.20: 

tiii'  30  CFR  211.10ic>  ;  and  a  state- 
ment certifying  that  the  information  has 
t)een  given  to  the  North  Dakota  Public 
Service  Commission  and  the  Department 
of  the  Interior. 

2.  It  is  proposed  that  30  CFR  211.74 
be  amended  by  the  addition  of  a  new 

paragraph  '  g  >  (4 1  to  read  as  follows ; 
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S  211.74     Vorlames. 

•  •  •  •  * 

(g)  States  with  2ll.75<b)  agree- 
ments. •  •  • 

(4)  North  Dakota.  A  federal  coal 
lessee  in  the  State  of  North  Dakota 
shaU  request  and  receive  a  variance  from 
a  mining  plan  under  the  provisions  of 
North  Dakota  Public  Service  Commis- 
sion Rules  and  Regulations  for  Rec- 
lamation of  Surface  Mined  Lands,  R38- 
14-04.18  and  30  CFR  211.74. 

3.  It  is  proposed  that  the  Depart- 
ment enter  into  and  approve  a  Cooper- 
.ative  Agreement  to  designate  the  State 
of  North  Dakota  as  the  principal  party 
to  enforce  surface  coal  mine  reclamation 
on  Federal  coal  leases  in  the  State  of 
North  Dakota,  to  read  as  follows: 

COOPERATIVE  AGREEMENT  BETWEEN 
THE  UNITED  STATES  DEPARTMENT  OP 
THE  INTERIOR  AND  THE  STATE  OP 
NORTH  DAKOTA  under  Section  32  of  the 
Mineral  Leaelng  Act  of  1920,  30  D.S.C.  Sec- 
tion 189,  and  Section  307  of  the  Federal 
Land  Policy  and  Management  Act  of  1976, 
And  30  CFR  311.7S(b). 

THIS  AGREEMENT  (referred  to  as  the 
Cooperative  Agreement)  Is  made  between 
the  STATE  OP  NORTH  DAKOTA  acting  by 
and  through  its  Governor  and  Its  Public 
Bervlce  Commlsaion  (referred  to  as  the  State) 
and  the  UNITED  STATES  DEPARTMENT 
OF  THE  INTERIOR,  acting  by  and  through 
the  Secretary  of  the  Interior  or  his  duly 
authorized  representative  i  referred  to  .is  the 
Secretary) 

.Ahticle  I 

I'URl'OSK. 

Thi;,  Cooperative  Agreement  provides  for 
H  cooperative  program  between  the  United 
States  Department  of  tlie  Interior  and  the 
State  oX  North  Dakota  with  respect  to  the 
administration  and  enforcement  of  surface 
coal  reclamation  requirements  conducted 
under  coal  leases  issued  by  the  Department 
of  the  Interior  under  the  Mineral  Leasing 
Act  of  1930.  The  ba.«ilc  purpose  of  tiie  agree- 
ment Is  to  prevent  duality  of  administration 
mnd  enforcement  of  surface  reclamation  re- 
quirements by  designating  the  State  of  North 
Dakota  as  the  principal  entity  to  enforce 
leclamatlon  laws  and  regulations  In  North 
Dakota. 

Article  II 

EFPECTIVK    DATE 

The  Cooperative  Agreement  Is  eOective  on 

the day  of 10--., 

and  remains  in  effect  until  terminated  as 
provided  in  Article  IX. 

Article  111 

ltX4UIREMt:>n'S  FOR  coopekative  ajrkement 

Tbe  State  of  North  Dakota  affirms  that  the 
State  will  comply  with  all  of  the  provisions 
of  thte  Cooperative  Agreement  and  will  con- 
tinue to  meet  all  the  conditions  and  require- 
ments speoUled  in  this  Article  upon  which 
the  approval  of  the  Secretary  is  based. 

A.  Responsible  Administrative  Agency.  The 
North  Dakota  Public  Service  Commission 
(hereinafter  referred  to  as  the  State  Agency) 
Is,  and  shall  continue  to  be,  the  sole  agency 
responsible  for  administering  this  Coopera- 
tive Agreement  on  behalf  of  the  State 
throughout  the  State  of  North  Dakota. 

B.  Authority  of  State  Agency.  The  State 
Agency  deelg^nated  In  Paragraph  A  of  this 
Article  has,  and  shall  continue  to  have,  au- 
thoiltj  to  carry  out  this  Cooperative  Agree- 
ment on  behalf  of  tbe  State  throughout  the 
State  Off  North  Dakota. 


C.  state  Reclamation  Law.  The  State 
Agency  shall  ensure  that  all  mining  plane 
covering  coal  subject  to  federal  lease  ap- 
proved under  this  agreement  shall  afford 
general  protection  of  the  environment  at 
least  a.s  stringent  as  would  occur  under  the 
exclusive  application  of  30  CFR  Part  211, 
and  that  the  standiarde  used  to  approve  a 
ailnlng  plan  of  a  Federal  Lessee  will  not  un- 
reasonably Impair  coal  mining  that  is  in  the 
overriding  national  Interest. 

D.  Effective  of  State  Procedures.  The  pro- 
cedures of  the  State  shall  be.  In  the  Judg- 
ment of  the  Secretary,  substantially  as  effec- 
tive for  the  purpose  of  erLforclng  the  recla- 
mation requirements  of  30  CFR  Part  211  as 
the  procediu-es  of  the  Department  of  the 
Interior. 

E.  Inspection  of  Mines.  The  State  affirma 
that  the  State  Agency  will  Uispect  all  mlnee 
located  in  the  State,  in  accordance  with  the 
aiinlmtim  schedules  in  Article  V. 

P.  Enforcement.  The  State  affirms  that  it 
wiU  enforce  the  Agreement  in  a  manner  that 
en-sures  effective  environmental  protection. 

0.  Qualified  Personnel.  The  State  Agency 
will  have  an  adequate  number  of  fully  quali- 
fied personnel  necessary  for  the  enforcement 
of  this  Cooperative  Agreement. 

H.  Funds.  The  State  will  devote  adequate 
funds  for  the  administration  and  enforce- 
jfnent  of  reclamation  requirements  in  the 
State. 

1.  Reports  and  Records.  The  State  Agency 
shall  make  reports  to  the  Secretary,  contain. 
Ing  Information  about  its  compliance  with 
the  terms  of  this  Cooperative  Agreement,  ae 
the  Secretary  shall  from  time  to  time  require. 
The  State  Agency  and  the  Secretary  shall  ex- 
change, upon  request.  Information  developed 
under  this  Cooperative  Agreement. 

The  Secretary  affirms  that  the  Department 
of  the  Interior  will  comply  with  all  of  the 
provisions  of  this  Cooperative  Agreement. 

ArttclbIV 

minx  plans  i 

Federal  regulation,  30  CFR  211.10(c).  and 
State  laws  and  regulations  require-  the  op- 
erator of  lands  leased,  permitted  or  licensed 
for  coal  mining  to  receive  approval  of  a 
mining  plan,  or  permit,  or  amendment  there- 
to, prior  to  conducting  operations. 

A.  Contents  of  Mining  Plana  and  Permits. 
The  State  and  the  Secretary  agree  to  re- 
quire a  Federal  coal  lessee  who  must  submit 
a  mining  plan  or  permit  application  under 
both  State  and  Federal  law,  to  submit  a  plan 
or  permit  with  the  following  information-: 

1.  The  Information  required  by: 

a.  North  Dakota  Cent.  Code  S  38-14r-04. 

b.  North  Dakota  Public  Service  Commis- 
sion Rules  and  Regulations  for  Reclamatloa 
of  Stirface  Mined  Lands,  R38-14-04.1  througb 
R38-14-04.20. 

c.  30  CFR  211.10(c). 

2.  A  Statement  certifying  that  a  copy  of 
the  plan  or  permit  has  been  given  to  botb 
the  State  Agency  and  the  Secretary. 

If  either  the  State  or  the  Secretary  requlree 
the  operator  to  submit  additional  Informa- 
tion, the  c^erator  shaU  submit  the  Informa- 
tion to  both  the  State  and  the  Secretary. 
^The  operator  wUl  request  variance  from  the 
mining  plan  In  accordance  with  30  CFB 
311.74,  and  shall  file  the  request  with  the 
State  Agency  and  the  Secretary. 

B.  Review  of  Plan.  The  State  Agency  and 
the  Secretary  shall  each  review  and  analyze 
the  adequacy  of  the  plan  or  request  for  a 
variance  from  a  plan  or  changes  In  an  ap> 
proved  plan. 

C.  Approval  of  Mining  Plans.  The  State 
Agency  shall  review  the  adequacy  of  the 
mining  plan,  any  request  for  a  variance,  or  a 
request  for  a  change  In  a  mining  plan,  M 
provided   In    North   Dakota    Public   Serrloe 


Conuiussion  Rules  and  Regulations  for 
Reclamation  of  Surface  Mined  Lands,  R30- 
14-04.18,  and  shall  notify  the  Secretary  of 
Its  action.  The  Secretary  shall  then  review 
and  take  final  action  on  the  mining  plan  as 
requh-ed  by  30  CFR  211.10(d),  a  request  for 
a  variance  as  required  by  30  CFR  211.74,  or  a 
change  in  an  a^jproved  mining  plan  which 
was  acted  upon  by  the  State  Agency.  The 
Secretary  shall  notify  the  State  Agency  of 
his  action,  and  the  State  Agency  shall  re- 
consider its  action  If  necessary  to  comply 
with  this  Cooperative  Agreement. 

Ahticle  V 

INSPECTIONS 

.•i  The  State  Agency  shall  inspect  an  ua- 
tliorlzed  by  North  Dakota  Cent  Code  §  30-14- 
03.1  as  frequently  as  necessary  but  at  least 
quarterly  the  operations  area  of  all  Federal 
leases,  permits  and  licenses  where  operations 
affecting  the  reclamation  of  mined  lands  are 
conducted  or  are  to  be  conducted,  for  th*' 
purpose  of  determining  whether  the  opera- 
tor is  complying  with  all  requlreinents  of  ap- 
proved mining  plans. 

B.  The  State  Agency  shall  subsequent  to 
conducting  any  inspection,  file  with  th.= 
Secretary  a  copy  of  their  report  on  (1)  the 
general  conditions  of  the  lands  under  leas? 
permit  or  license,  (2)  the  manner  in  which 
the  operations  are  being  conducted,  and  (3) 
whether  the  operator  is  complying  with  ap- 
plicable reclamation  requirements.  A  copy 
of  such  report  shall  be  furnished  to  the  op- 
erator on  request,  and  shall  be  made  avail- 
able for  public  inspection  during  normal 
business  hours  at  the  offices  of  the  Mining 
Supervisor. 

C.  For  the  purpose  of  evaluating  the  man- 
ner in  which  the  Cooperative  Agreement  is 
being  carried  out  and  to  ensure  that  reclama- 
tion is  being  effectively  performed,  the  Secre- 
tary may  Inspect  from  time  to  time  mines  on 
Federal  coal  leases  within  the  State  of  North 
Dakota.  Insijectlons  by  the  Secretary  may  be 
made  in  association  with  regular  inspection 
by  the  State  Agency. 

D.  The  Secretary  may  conduct  Inspections 
to  determine  whether  the  operator  Is  comply- 
ing with  reqtiirements  that  are  unrelatj'd  to 
Te<  lamation 

Article  VI 

enforcement 

A  II  the  State  Agency  determines  that  the 
operator  is  not  complying  with  a  require- 
ment that  relates  to  the  reclamation  of  lands 
disturbed  by  surface  mining.  It  shall  take 
such  stepe  as  required  by  North  Dakota  Cent 
Code  i  38-14-03.1,  and  i  38-14-12. 

B.  If,  In  the  Judgment  of  the  State  Agency, 
an  operator  is  conducting  activities  on  lands 
subject  to  this  Agreement  which  fail  to  com- 
ply with  a  requirement  that  relatee  to  rec- 
lamation and  those  activities  threaten  Im- 
mediate and  serious  damage  to  the  environ- 
ment, the  State  shall  order  the  immediate 
cessation  of  such  activities,  as  authorized  by 
North  Dakota  Cent.  Code  5  38-14-03.1. 

C.  The  State  shall  notify  the  Secretary  of 
all  violations  of  applicable  laws  regarding 
reclamation  including  violations  of  Federal 
laws  and  regulations  or  lease  terms  and  of 
all  actions  taken  under  North  Dakota  Cent. 
Code  i  38-14-03.1,  and  {  30-14-13. 

D.  This  Article  does  not  Ihnlt  the  Secre- 
tary's authority  to  seek  cancellation  of  a 
Federal  coal  lease  under  Federal  laws  and 
regulations,  or  prevent  the  Secretary  from 
taking  aptproprlate  steps  to  correct  actlona 
that  violate  Federal  law,  other  than  those 
Incorporated  in  thle  Agreement,  but  not 
State  law. 

X.  Failure  to  adequately  enforce  tlM  ne- 
lamatlon  laws  and  regulatlona  tfiaD  b* 
grvunde  for  termliwtlon  of  tlUe  Cooperative 
Agreement. 
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Article  \'II 


.\  .Aniount  and  Reiponsi'oHiii/.  Tiie  State 
Agency  shaU  require  all  Federal  coal  lessees 
subject  to  the  proTisions  of  30  CFR  Part  211 
la  ^u'omit  a  bond  as  required  by  North  Da- 
K..na  Cent.  Code  §  38-14-07.  The  Secretary 
-iiall  reduce  the  federal  bond  required  for 
rtClamation  purposes  under  43  CFR  3041.3. 
and  30  CFR  211.3  by  the  amount  of  the  bond 
iL-qviired  by  the  State  Agency  only  if  the 
release  of  all  or  any  portion  of  the  State's 
L.;:nd  is  conditioned  on  compliance  with  the 
requirements  of  the  approved  plan,  and  the 
amount  released  is  appropriate  to  tlie  work 
completed.  Where  the  surface  of  the  lands  is 
not  owned  by  the  United  States,  the  State 
Agency  sliall  notify  the  surface  owner  and 
solicit  and  take  into  account  his  comments 
before  recommending  release  of  the  bond. 

B.  Notification.  Prior  to  releasing  the  bond 
required  by  North  Dakota  Cent.  Code  §  38- 
14-07  for  lands  the  surface  of  which  is  owned 
by  the  Federal  Government,  the  State  Agency 
shall  consult  with  and  seek  the  advice  and 
consent  of  the  Secretary. 

C.  Release  of  Bond.  The  State  Agency  shall 
hold  the  operator  responsible  and  liable  for 
successful  reclamation  as  required  by  Norrli 
D.ikota  Cent.  Code  S  38-14-07. 

Aeticle  VIII 

OPPORTrNITY     TO    COMPLY     WITH     rOOPfn\T!Vr 

agreement 

The  Secretary  ouiy.  at  his  sole  discretion, 
and  without  Instituting  or  commencing  pro- 
ceedings for  withdrawal  of  approval  of  the 
Cooperative  Agreement,  notify  the  State 
Agency  that  it  has  failed  to  comply  with  the 
provisions  of  the  Cooperative  Agreement.  The 
Secretary  shall  specify  how  the  State  has 
failed  to  conyjly  and  shall  specify  and  state 
the  period  of  time  within  which  the  defects 
in  administration  shall  be  remedied  and  sat- 
isfactory evidence  presented  to  him  that  the 
State  has  remedied  the  defects  In  adminis- 
tration and  is  in  compliance  with  and  has 
met  the  requirements  of  tlie  Secretary.  Upon 
failure  of  the  State  Agency  to  meet  the 
requirements  of  the  Secretary  within  the 
time  specified,  the  Secretary  may  institute 
proceedings  for  wltlidrawal  of  approval  of 
the  Cooperative  Agreemeiit  as  ^et  forth  in 
Aiiicie  IX. 

Article  IX 

TEF.MINATIOX  OF  COOPER.^TIVf    .\r.RErMtNT 

Tlie  Cooperative  .\greeme:it  may  be  termi- 
nated as  follows: 

A.  Termination  by  the  State.  Tlie  Coopera- 
tive Agreement  may  be  terminated  by  the 
State  upon  wTltten  notice  to  the  Secretary, 
specifyuig  the  date  upon  wlilch  the  Coopera- 
tive Agreement  sheJl  be  terminated,  but 
which  d.ite  of  termination  shall  not  be  less 
than  60  days  from  the  date  of  the  notice 

B.  Termination  by  the  Secretary.  The  Co- 
operative Agreement  may  be  terminated  by 
tlie  Secretary  whenever  the  Secretary  finds, 
afier  giving  due  notice  to  the  State  and 
affording  tlie  State  an  oppci.  iinity  for  a 
liearing : 

1.  That  the  State  has  failed  u>  comply  sub- 
stantially witli  any  provision  of  tlie  Coopera- 
tive Agreement;  or 

2.  That  the  State  has  failed  to  comply  with 
any  assurance  given  by  the  State  upon  which 
the  Cooperative  Agreement  is  based,  or  any 
condition  or  requirement  whicli  is  specified 
in  Article  III;  or 

3.  That  State  action  unrelated  to  surface 
coal  mine  reclamation  will  unreasonably  and 
substantially  prevent  tlie  miiiir.g  of  Federal 
coal, 

C.  Termination  by  Operation  of  Law.  This 
Cooperative  Agreement  shall  terminate  by 
operation  of  law  wlien  no  longer  authorized 
by  Federal  laws  and  regulatiorf:. 


D.  Notice  of  Proposed  Termination.  When- 
ever the  Secretary  proposes  to  terminate  the 
Cooperative  Agreement  he  shall: 

1.  Give  written  noOoe  to  tiw  Oovemor  and 
to  the  State  Agency  spedfled  in  Article  m; 

2.  Specify  and  set  out  in  the  written  notice 
the  grounds  upon  which  he  proposes  to 
terminate  the  Cooperative  Agreement: 

3.  Specify  the  date  upon  which  and  the 
place  where  tht  State  wUl  be  afforded  an 
opportunity  for  hearing  and  to  show  cause 
why  the  Cooperative  .\ereement  should  not 
be  terminated  by  the  Secretary.  The  date 
upon  which  such  hearing  shall  be  held  shall 
be  not  less  tlian  30  days  from  the  date  oi 
such  notice,  and  the  place  of  hearing  shall 
be  in  the  State  of  North  Dakota 

4.  The  Secretary  shall  also  publish  a  notice 
in  the  Federal  Register  containing  the 
items  in  1-3  of  this  parayrap'i 

5.  Within  30  days  of  the  date  of  the  writ- 
ten notice  speciiyins  tiie  date  of  Uie  hearing, 
the  Slate  shall  file  a  written  noiioe  with  the 
Secretary  stating  whether  or  not  it  will  ap- 
pear and  participate  m  the  hearing  The  no- 
tice sliall  specify  the  isst'.es  and  feround> 
specified  by  the  Secretarv  for  termination 
which  the  State  will  oppose  or  content  and  a 
statement  of  us  reasons  and  grounds  for 
opposing  or  contesting.  Failure  to  file  a  WTit- 
ten  notice  in  the  Office  of  the  Secretary 
within  30  days  shall  constitute  a  w&lver  of 
the  opportunitv  for  hearing,  but  the  State 
may  present  or  >ubmii  t)efore  the  time  fixed 
for  the  hearing  wTitten  arguments  and  rea- 
sons why  the  Cooperative  Agreement  should 
not  be  terminated,  and  wi'nin  the  discretion 
of  the  Secretary  may  be  permitted  to  ap- 
pear and  confer  in  persur.  and  pr?sciit  oral 
or  written  statements,  and  other  documents 
relative  to  the  proposed  terminanon 

E.  Conduct  o;  Hearing  1  he  iiearing  will  be 
conducted  by  the  Secretary  A  record  shail 
be  made  o.'  the  hearing  uid  the  State  shall 
be  entitled  lo  obtain  a  copy  of  the  transcript 
The  State  shall  be  entitled  to  have  le^al  and 
technical  and  other  represeiitatives  present 
at  the  hearing  or  conferencey  and  may  pre- 
sent, eitiier  orally  or  in  writing,  evidence, 
information  testimony,  docttfncnts.  .ccords. 
and  materials  as  may  be  re'.e-.-.v.'  .uid  mute- 
rial  to  the  issues  involved. 

F.  Notice  Of  Withdrduai  of  Approval  of 
Cooperative  Agreement  After  a  hearing  has 
been  held,  or  the  right  to  a  heannc  has  been 
waived  or  forfeited  by  the  St^ate.  the  Secre- 
tary, after  oonsiderauon  ot  the  evidence,  in- 
formation, testimouy.  and  arijuments  pre- 
sented to  him  shai:  advise  the  State  of  his 
decision.  If  the  Secretary  determines  to 
withdraw  approval  of  the  Cooperat  ive  Agree- 
ment, he  shall  notify  the  .State  Agency  of 
his  intended  withdrawal  o:  approval  of  the 
Cooperative  Agreemer.:,.  and  afford  the  Stale 
an  opportunity  to  prescni  evtderce  .satisfac- 
tory to  the  Secretary  that  the  State  has  rem- 
edied the  specified  defoct.-;  in  its  adminis- 
tration of  the  Cooperative  .Agreement  The 
Secretary  shall  state  the  period  of  time 
within  which  the  defects  m  administration 
shall  t)e  remedied  and  satisfactory  evidence 
presented  to  huii.  and  upon  failure  of  the 
StAte  to  do  so  within  tlie  time  stated,  the 
Se"retarj"  may  thereupon  withdraw  his  ap- 
proval of  the  C'>ajjeraTtve  .\£rreerr,ent  u-jthout 
any  further  opnorttinity  alorded  to  the  Sta'e 
for  a  heariue 

Aeiicle  X 

P.EIN^r.MEMFNT    OT    COOPrmTI'- T     ACP.I  «^MrNT 

The  Coc^erative  Agreement  which  ha.'i 
been  terminated  may  be  reinstated  upon  ap- 
plication by  the  State  and  upon  giving  evi- 
dence satisfactory  to  the  Secretarj-  that  the 
State  can  and  will  comply  with  all  the  provi- 
sions of  the  Cooperative  Agreement  and  ha» 
remedied  all  defects  in  administration  for 
which  the  Cooperative  Agreement  was 
terminated.  . 


Article  XI 

AMENDMENTS    OF    COOPERATIX  t     ACr.FEMr.N'T 

liiiM  Cooperative  Agreement  may  be 
mm^niiiti  by  mutual  agreement  of  the  State 
and  the  Secretary.  An  amendment  proposed 
by  one  party  shall  be  submitted  to  the  other 
with  a  statement  of  the  reasons  for  such  pro- 
posed amendment.  The  amendment  shall  be 
adopted  after  rulemaking  and  the  party  to 
whom  the  proposed  amendment  is  submitted 
shall  signify  its  acceptance  or  rejection  of 
the  proposed  amendment,  and  if  "rejected 
shu'i'  ^t.  'e  tlie  reasons  for  rejection 

-Article  XII 

CHANt.t.T-    IN    STATE    OP.    rFDtR M.    &1ANI>ARI1S 

Tlie  Secretary  o:  the  luienor  or  the  State 
of  North  Dakota  may  from  time  to  tinit- 
revise  and  promulgate  new  or  revised  ret - 
lamation  requirements  or  enforcement  aitcl 
administration  procedures.  Tlie  Secretar\  ar.d 
the  Governor  shall  immediately  inform  the 
other  of  any  final  changes  in  their  respeciu-^' 
laws  or  regulations  Each  party  shall,  if  n 
determines  it  to  be  necessary  to  Keep  this 
Cooperative  Agreement  in  force,  change  or 
revise  its  respective  laws  or  regulations.  Fx->r 
changes  which  may  be  accomplished  by  rule- 
making, each  party  shall  have  six  months  in 
which  to  make  such  clianges.  For  chattizc- 
wlijch  require  legislative  authorization,  e.ic  h 
party  has  until  the  close  of  its  next  Icglsi.i- 
ttve  session  at  which  such  legislation  can  i)c 
considered  in  which  to  make  the  chaiHtes  It 
such  changes  are  not  made,  then  the  ternii- 
nation  p-ov.sion  of  Article  IX  mav  be  in- 
voked 

Article  XIII 

Qt■^LlH(  \.'t     N5  AND   EXPlnlENf  E  OT   PIRm  NN.l 

The  State  Agency,  under  appropriations 
from  the  Legislature,  sliail  be  adequate!, 
staffed  with,  or  have  readily  available  to  ii. 
an  adequate  number  of  qualuied  per.--on!iel  x-< 
carry  out  fully  xho  recinircnieiits  of  the  Ci  - 
oper..Mvr  ^i,rrcmeiit 

Article  X\T 

CONFLICT    or    INTFRlr-T 

No  member  of  the  State  Agency  or  at;ti.,ie»: 
responsible  for  the  administration  of  the 
Stale  law  and  rules  and  regulations  relut- 
ing  to  this  Cooperative  Agreement  shall  par- 
ticipate in  the  review,  analysis,  administra- 
tion, decision-making,  or  enforcement  nr- 
tions  relating  to  any  operation  subject  to  this 
Cooperative  Agreement  If  such  person  has. 
directly  or  Indirectly,  any  finaoicial  Interest 
in  a  ciinipany.  partuer&hip,  orpanizaiion 
or  corporation  (parent  or  subsidiary i  which 
owns,  operates  or  has  a  financial  interest  Iti 
such  operatK  :i=  subject  to  this  Coopev.-i- :>e 
Agreentert 

ARticiX   XV 

ECjrirMENl     AND    LAI'i 'R  At  i 'KI' ^ 

lUe  Slate  .\gency.  under  approp;  i<itii/.,!> 
from  tlie  Legiilutiire,  ^-liail  have  the  equip- 
ment, laboratories,  and  facilities  with  which 
all  Inspeetions.  investigations,  studies.  test.s, 
and  ana!y.^e,=  can  be  performed  .  r  deter- 
mined, and  which  are  necessary  to  carry  out 
the  requirements  of  the  Cooperative  .Agree- 
ment or  iiavL-  a^c-s.s  to  stub  fa.  ili'ii-  iu.J 
personi:"! 

.'\RTICLE    XVI 
EXLH^NC.E    or    rNEOH>!ATION 

.\  O'ganj-.attorial  and  Functional  Staie- 
vient  The  State  Agency  and  the  Secretary 
shall  advise  each  other  of  the  organization, 
structure,  functions,  and  duties  of  the  offices, 
departments,  divisions,  and  persons  within 
their  organizations.  Each  shall  advise 
promptly  the  other  In  writing  of  changes  in 
personnel,  officials,  heads  of  departm^its  or 
divisions,   or   a   chanse   in   the  functions   or 
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dutlea  of  persons  o.-cupyine  the   principal  ground  Icvel  concentrations  of  hydrogea 

offlcee  within  the  organization.  The  State  sulfide  to  less  than  20  parts  per  billion 

ia^l  "^.V**  ^*.**^».!?'*",'^'*^  T^  beyond  plant  property  limits,  averaged 

other  In  wrltlne  the  location  ol  Its  varloua  . „'    »  on  «»««.,f»  .^t/^^  t.,  ..,.k»».4^  coo 

officoB.  •ddreesee.  telephone  numbers,  and  the  O^er  a  30-mhlUte  period.  In  subpart  5.3.3, 

names,  locations,  and  telqshone  numbers  of  No  person  shall  cause  or  permit  the  sul- 

fbelr  respective  mine  inspectors  and  the  area  iUT  ozlde  emission  from  any  facility  de* 

within  the  State  for  which  such  inspectors  signed  to  dispose  of.  or  process,  natural 

we  re^wnsibie,  and  shall  advise  promptly  of  gas  or  refinery  gas  containing  more  tlian 

•ny  changes  in  such.                     ._    „.  .  0.10  grains  hydrogen  sulfide  per  SCP  to 

B.  Lows,  RuUa  and  Reffulations.  The  State  ^^^pprf  ♦>,.  foiinwlniy- 

Agency  and  the  Secretary  shall  provide  to  ^**^««"  *««  louowmg. 

•acb  other  copies  of  their  respective   laws,  Categoby  I  Counties                     I 

J)f'?i;«'!^o^™nTl.!,'*^^.'!f.«?f«t*!^^  Available  sulfurdong        Permitted  cnissionl 

to  the  enforcement  and  administration  or  »^„„.„«^_„\.                    „.»,..*..,  j.„^jj_ 

this   Cooperative   Agreement   and    promptly  tons  per  day):                    o/ sulfur  dtoxUU 

furnish  copies  of  any  final  revision  of  such  TTp  to  6 No  limit. 

laws,  rules,  regulations,  and  standards  when  6  to  35 373  ib/h. 

the  revision  becomes  effective.  36  to  75 0.10  lb  SO,  per  pound  of 

Over  75       0.08  lb  SO,  per  pound  of 

hfsiurv/itiiin  oFRKuns  sulfur proces.sed 

Thifi^Cooperatlve  Agreement  shall  not  be  Category  II  Countie."= 

construed  as  waiving  or  preventing  the  asser-  ,,     ♦     ,«                «          .»                          1 

Uon  of  any  rights  the  Governor  and  the  Sec-  wF*    J^ cL«i^u"  I 

jetary  may  have  under  the  Mineral  Leasing  .„.    TXZ ^PJF^T^.^  ,    1 

Act.  the  Constitution  of  North  Dakota  or  the  50  to  100. 0.10  lb  SO,  per  pound  d 

Constitution  of  the  United  States.  "          _         _                    sulfur  processed. 

Over  100 0.08  lb  SO,  per  pound  of 

State  of  North  Dakota.  sulfur  processed. 

^^^^i^  if^«:*i.  n,  L.  ,„  The  allowable  emissions  of  sulfur  di- 

Governor  of  North  Dakota  ^^^^^  ^^e  increased  as  follows  to  allow 

Richard  Eikin,  for  dry  acid  gas  streams  containing  less 

Chairman,  Public  than  60  percent  hydrogen  sulfide: 

Service  Commission  moI  percent  of 

Dkpartment  of  the  Interior,  hydrogen  sulfide                     AdditonalSO, 

Thomas  S.  Kleppk.  tons  per  day):                    of  sulfur  dioxide 

Secretary  of  the  Interior.  50%    but   less     02  ib  so,  per  pound  o« 

irn  Doc.77-2260  Plied  I-24-77;8:45  a.m.]  ^'^^r.^f'^^     .o/r/o^'S^^J^und  C 

— ^^— — — — ^-^^^— — ^— ^^^^—  than   60%             sulfur  processed. 

ENVIRONMENTAL  PROTECTION  30%  tut  less    oe  ib  so,  per  pound  « 

Apr|upY  than   40%             sulfur  processed. 

nvicMi^i  20%    but    less     .10  lb  SO,  per  pound  of 

[40CFR  Part  52 1  than   30%            sulfur  processed. 

,__^   „_.  „,  Le«sthan20%-     Must    utilize   the   best 

'"*^*^^*"2|  avaUable    control 

ALABAMA  '                                            technology,  with  coDr 

I  slderatlon  to  the 
Approval  and  Promulgation  of  |  "  technical  practlcabil- 
Implementation  Plans  •  ity  and  economic  rear- 
On  May  31,  197J  .37  FR  10847).  the  ^r''it°*!S.^.^l*iy^ 
Administrator  ap,.oved  the  Alabama  .  'Z  ^l^^'^u^ 
plan  to  attain  and  maintain  the  National  *  the  faculty. 
Ambient  Air  Quality  Standards  in  that  ,  ^  _..,,.  x  ^  ,^.\^  .  , 
Stote.  The  State  continuaUy  revises  the  ,  ^^  subparts  5.3.4  (a)  and  (b) ,  the  fol- 
plan  to  improve  Its  effectiveness.  On  lowing  counties  are  classified  Category  I 
May  25,  1976  after  notice  and  public  Counties:  Jackson.  Jefferson,  and  Mo- 
hearing,  the  Alabama  Air  Pollution  Con-  5."!'  *"  ^^^^^  counties  are  classified  ae 
ird  Commission  adopted  additional  Category  n.  A  new  Part  5.5  is  added  and 
changes  in  Its  air  pollution  control  regu-  apPj^es  <»  facilities  not  regulated  l^ 
latlons.  These  changes  were  submitted  as  ft«  .®^'  ^•^'  ^-^.I  ^^  ^t'  ^  s^^Pa" 
proposed  implementation  plan  revisions  5-3-2.  No  person  shall  construct  and  op- 
to  the  Agency's  Region  IV  office  in  At-  ^^***  *  ^^"^  °^  modified  sulfur  compound 
lanta.  The  purpose  of  this  notice  Is  to  «nlsslon  source  that  does  not  meet  any 
describe  the  proposed  changes  In  the  and  ^  appli^ble  New  Source  Perfornv- 
Alabama  plan  and  to  invite  public  com-  ^^^  Standards  and  utUize  the  best  avall- 
ment  on  them  ^^^  control  technology,  with  considera- 
Part  5.3.  Sulfur  Recovery  Plants,  is  re-  **<*"  ^  ^^  technical  practicability  and 

nia«<w4  K„  .  ^»-f  *ui«^  "D»*-„i„, T»,„  cconomic  reasonableness  of  reducing  or 

^    !?   ^.^,         ?     '  „P^^'°^f"™  P™-  eliminating  the  emissions  from  the  fa. 

ductlon.    This  part  applies  to  the  regu-  cillty.  In  subpart  5.5.3,  No  person  shall 

latlon  for  faciUtles  that  handle  natural  construct  and  operate  a  new  or  modified 

gas  or  refinery  gas  that  contains  more  emission  source  that  will  cause  or  con- 

than  0.10  grains  of  hydrogen  sulfide  per  tribute  to  a  condition  such  that  either 

standard  cubic  foot  (SCF) .  in  subpart  the  Primary  or  the  secondary  sulfur  dl- 

K<*n    M«  na.«^n  -K«ii  „»,.e-  «.  .JILi^  oxide  ambient  ahr  quality  standards  are 

5.3.2.,  No  person  shall  cause  or  permit  exceeded  hi  the  area. 

the  mission  of  a  process  gas  stream  con-  Copies  of  the  information  submitted 

talnlng  more  than  0.10  grains  hydrogen  by  Alabama  may  be  examined  by  tiM 

snlflde  per  SCF  tnto  the  atmosphere  un-  public  during  normal  business  hours  at 

tk  Is  projpetUf  burned  to  maintain  the  following  locations :                         i 
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." !:  1 :  •  ,ivt;i><  Branch,  Air  and  Hazardous 
l/i.^e-ials  Divl.slon,  Environmental  Protec- 
tion Agency,  Region  IV,  845  Courtland  St 
NE.,  Atlanta,  Georgia  30308. 

Public  Information  Reference  Unit,  Library 
Sy.stem.s  Branch,  Environmental  Protec- 
tion Agency,  401  M  St.  SW.,  Washington. 
DC.  20460. 

.".labania  Air  Pollution  Control  Commission. 
645  South  McDonough  St.,  Montgomery 
Alabama  36104. 

Interested  persons  are  encouraged  to 
submit  writtwi  comments  on  the  Ala- 
bama plan  revisions.  To  be  considered, 
such  comments  must  be  received  on  or 
before  February  24,  1977,  and  should  be 
addressed  to  Eliot  Cooper  of  the 
Agency's  Region  IV  Air  Programs 
Branch  in  Atlanta  (see  address  above) 
After  carefully  weighing  relevant  com- 
ments received  and  all  other  informa- 
tion available  to  him,  the  Administrator 
will  take  approval/disapproval  action  on 
these  changes  in  the  Georgia  plan. 

(Section  110  of  the  Clean  Air  Act  (42  U  S  C 
1857c -6).) 

Dated:  Jainiary  13, 1977. 

John  A.  Little, 
Acting  Regional  Administrator. 

I  tR  Doc.77-1973  PUed  l-24-77;8:46  am] 

DEPARTMENT  OF  THE  INTERIOR 

[43CFRPart2] 

RECORDS  AND  TESTIMONY 

Mineral  Resource  Data  Infomtation; 
Proposed  Rulemaking 

The  Department  of  the  Interior  is  coij- 
sidering  promulgation  of  regulations  to 
prescribe  rules  for  the  handling  of  min- 
eral resource  data  information  in  the 
Department's  possession  which  may  be 
entitled  to  confidential  treatment.  The 
primary  purpose  of  the  regulation  is  to 
establish  tlie  substantive  criteria  which 
the  Department  will  apply  In  determin- 
ing whether  mineral  resource  data  and 
information  wliich  it  receives  Is  entitled 
to  confidential  treatment  so  that  both 
the  submitters  of  such  information  and 
the  public  are  fully  in~formed  of  the  De- 
partment's policy. 

It  is  proposed  to  promulgate  a  new 
subpart  C  of  Title  43,  Code  of  PederaJ 
Regxilatlons,  to  contain  all  substantive 
Departmental  regulations  governing  the 
treatment  of  mineral  resource  data  and 
information  which  are  entitled  to  confi- 
dential treatment.  Existing  subparts  C 
D,  and  E  would  be  redesignated  as  D,  £. 
and  F.  In  addition,  the  new  subpart  will 
contain  special  provisions  concerning  the 
confidential  treatment  of  data  and  In- 
formation relating  to  coal  as  required  by 
the  Federal  Coal  Leasing  Amendment' 
Act  of  1975  iPub.  L.  94-377) .  A  number 
of  existing  regulations  relating  to  confi- 
dentiality of  mineral  resource  data  and 
Information  which  appear  in  Title  43  and 
Title  30  of  the  Code  of  Federal  Regula- 
tions would  be  revoked  or  revised  to  con- 
form to  the  new  subpart.  Notices  of  these 
revocations  or  revisions  wUl  be  published 
hi  the  Federal  Registeh  when  and  if  the 
new  subpart  C  is  adopted. 
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Relationship  to  subpart  B.  Subpart  B 
contains  the  Department's  general  reg- 
ulations and  procedures  implementing 
the  Freedom  of  Information  Act,  5  U.S.C. 
Section  552.  "Hiose  regulations  contain 
no  provisions  requiring  consultation  with 
persons  who  may  have  submitted  infor- 
mation either  voluntarily  or  involun- 
tarily which  they  may  regard  as  entitled 
to  confidential  treatment,  other  than  the 
provision  in  43  CFR  I  2.13  (h^  which  pro- 
vides that  if  a  requested  record  was  ob- 
tained by  the  Department  from  a  per- 
son or  entity  outside  of  the  Government 
the  official  responsible  for  processing  the 
request  shall  seek  the  views  of  that  per- 
son or  entity  "when  it  is  administratively 
feasible  to  do  so."  Likewise,  the  existing 
regulations  do  not  pro\ide  any  pro- 
cedures or  guidehnes  for  persons  wishing 
to  assert  a  claim  of  confidentiality,  or 
for  advance  determination  that  certain 
types  of  mineral  resource  information  is 
entitled  to  confidential  treatment.  The 
proposed  new  subpart  would  thus  correct 
these  deficiencies  in  the  Department's 
present  regulations. 

Policy  pending  final  promulgation  of 
subpart.  The  Department  will  continue 
to  follow  the  procedures  in  existing  sub- 
part B  and  other  regulations  in  respond- 
ing to  requests  for  information,  and. 
where  mineral  resource  data  and  infor- 
mation is  requested,  to  the  extent  that 
it  is  possible  imder  existing  regulations, 
will  follow  the  general  approach  in  the 
proposed  subpart  until  the  final  version 
is  promulgated.  Pending  final  promulga- 
tion the  Department  will  not  utilize  those 
provisions  in  the  proposed  subpart  which 
impose  new,  affirmative  requirements  on 
persons  who  desire  that  the  Department 
not  release  mineral  resource  informa- 
tion. For  example.  §  2  22  which  re- 
quires timely  assertion  of  a  claim  of 
confidentiahty  and  contains  the  con- 
sequences of  failure  to  assert  such  a 
claim  by  marking  the  data  and  infor- 
mation at  the  time  of  submission,  will 
not  be  relied  upon  to  justify  disclosure 
of  mineral  resource  information  over  the 
objections  of  the  submitter.  Nor  will  the 
Department  use  the  provisions  of  5  2.24 
(d)  which  require  a  person  to  institute 
an  action  in  court  to  obtain  preliminary 
injunctive  relief  within  10  days  after 
being  informed  that  the  Department  has 
determined  that  a  claim  of  confidential- 
ity should  be  denied  and  tlie  mineral  re- 
source information  should  be  released. 

As  a  matter  of  policy  the  Department 
will  require  the  substantiation  of  a  claim 
of  confidentiality,  and  will  require  such 
substantiation  to  be  furnished  quickly 
in  order  to  process  initial  determinations 
and  appeals  involving  Freedom  of  In- 
formation Act  requests.  Likewise,  the 
substantive  criteria  in  §  2.25  for  de- 
termining confidentiality  of  mineral  re- 
source inf ormatiMi  will  be  applied  by  the 
Department  prior  to  final  promulgation, 
as  wUl  the  provisions  in  §  2.27  regarding 
disclosure  in  special  circumstances. 

Interested  parties  may  participate  in 
the  proposed  rulemaking  by  submitting 
comments  and  objections  to  the  Office  of 
the  Sc^citor.  United  States  Department 
of  the  Interior.  Washington,  DC.  20240. 


Comments  received  on  or  before  Febru- 
ary 24.  1977  will  be  considered  before 
taking  final  action  on  the  proposal. 

W.  W.  Lyons. 
DepiLty  Under  Secretary 
of  the  Interior. 
J.\NUARY  29.  1977 

It  Is  proposed  to  revise  43  CFR  Part  2 
by  redesignating  existmg  subparts  C.  D 
and  E  as  D.  E.  and  F  and  by  adding  a  new 
subpart  C  to  read  as  follows : 


Subpart  C- 


-Confidentiality  of  Mineral  Resource 
Information 


Sec. 

2  20     E>ef.nitio!  - 

221  Applicabi'.;':  o;  -'.io'-:.rt  pr;  ritv  whert 
provision?  conflict 

2  22  Notice  to  be  mclnaed  ir.  request.^,  de- 
mands, and  furuis:  method  of 
asserting  c<)ntidcnt;alitv  claim:  effect 
of  failure  to  assert  r.niiT'.  at  time  of 
stibmis.'iioii 

2.23  Initial  action  by  liureau.- 

2.24  Pinal  confideiitiiilitv  deterni.naiion.<- 

2.25  Substantive   criteria    for   u.se    in    con- 

fidentiality determination^ 
2  26     .Advance      conf.d?r.tia!ity      determina- 
tions 

2.27  Disclosure  in  special  circum.stances 

2.28  Safeguarding  of  nim.rai  resources  in- 

formation: penalty  :or  wrongful  dis- 
closure 
2  'i^     Special  rules  governinc  certain  infor- 
mation    concerning     coal     obtainf<l 
under  the  Mineral  Lcas:nc  .^^t 

.M'thority:   5  use.  552 

Subpart  C — Confidentiality  of  Mineral 
Resource  Information 

§  2.20      Dennitions. 

For  the  purposes  of  this  subpart :  <  a ' 
•perscwi"  means  an  individual,  partner- 
ship, corporation,  sissociation.  or  other 
public  qr  private  organization  or  legal 
entity,  including  Federal.  State  or  local 
governmental  bodies  and  agencies. 

(b>  "mineral  resource  data  and  infor- 
mation" means  any  geological  and  geo- 
physical data  and  information,  including 
maps,  which  may  be  used  to  calculate 
mineral  reserves  in  place,  drill  hole  data 
and  information,  core  drilling  analyses, 
geophysical  data,  processed  and  reproc- 
essed geophysical  information  and  in- 
terpreted geophysieal  inf<»Tnation,  and 
geological  data  and  analyzed  and  inter- 
preted geological  information,  and  in- 
cludes trade  secrets  and  commercial  or 
financial  information  concerning  mineral 
resources,  mining  methods,  mineral 
beneficiation  and  processing. 

(c)  "reasons  of  confidentiahty"  in- 
clude the  concept  of  trade  secrecy  and 
other  related  legal  concepts  which  give 
or  may  give  persons  the  right  to  preserve 
the  confidentiality  of  mineral  resource 
data  and  information  and  to  limit  its  use 
or  disclosure  to  or  by  others  in  order  that 
they  may  obtain  or  retain  competitive 
advantages  they  derive  from  their  rights 
in  the  information. 

(di  "confidentiality  claim"  means  a 
claim  or  allegation  that  mineral  resource 
data  and  information  are  entitled  to  con- 
fidential treatment  or  a  request  for  a 
determination  that  such  information  is 
entitled  to  such  treatment. 

(e^  "voluntary  sidxnltted  Informa- 
tion" means  mineral  resource  data  and 


information  in  tiie  Department  s  posses- 
sion: (1)  the  submission  of  which  the 
Department  had  no  statutory  or  contrac- 
tual authority  to  require;  and  (2)  the 
submissiMi  of  wliich  was  not  prescribed 
by  statute  or  regulations  as  a  condition 
for  obtaining  some  benefit. 

'f'  •Bureaii"  means  any  constiuient 
bureau  or  office  01  the  IDepaitment  of  the 
Interior,  including  the  Office  of  the  Sec- 
retary and  otlier  Departmental  offices. 

S2.2?        \ppliralii!il>   of  siihparl :   prinril* 
»lior«-  pru\i--ion>  conflict. 

■a'  Sections  2.20  through  2.2i;  estab- 
lish ba.sic  rules  governing  confidentiahty 
claims,  the  handling  by  the  Department 
of  all  mineral  resource  data  and  informa- 
tion in  its  possession  which  are  or  may 
be  entitled  to  confidential  treatment,  and" 
determinations  by  tlie  Department  of 
whether  information  is  entitled  to  con- 
fidential treatment. 

lb'  The  Mineral  Leasing  Act  of  1920. 
as  amended,  contains  special  provisions 
concerning  the  entitlement  to  confiden- 
tial treatment  of  data  and  information 
relating  to  coal.  Section  2.30  prescribes 
special  rules  relating  to  the  treatment 
to  be  given  certain  categories  of  mineral 
resource  data  and  information  obtained 
by  the  IJepaitment  under  the  Acts  pro- 
visions. 

ic  The  basic  rules  of  5?  2.20  through 
2  23  govern  except  to  the  extent  that 
they  are  modified  or  subplanted  by  the 
siiecial  rules  of  §  2.30  respecting  coal  re- 
sources. In  the  event  of  a  confiict  be- 
tween the  provisions  of  the  basic  rules 
and  those  of  a  special  rule  respecting 
coal,  the  provision  of  th<^  special  rule 
shall  govern. 

(di  The  subpart  does  not  apply  to 
questions  concerning  entitlement  to  con- 
fidential treatment  of  mineral  resource 
information  which  concerns  an  individ- 
ual solely  in  his  personal,  as  opposed  to 
his  business  capacity. 

§  2.22  Notice  to  be  included  in  r«-qiie>l«.. 
deniiinds.  and  formic :  method  of  ais- 
serling  ronfidenliality  elnim:  effeel 
of  failure  to  a^-erl  claim  at  lime  «»f 
$iubin<*ision. 

ia>  Notice.  Whenever  an  authorized 
representative  of  a  biu-eau  makes  a  writ- 
ten request  or  demand  that  a  person  fur- 
nish mineral  resource  data  and  informa- 
tion, which  in  the  bureau's  opinion,  are 
likely  to  be  regarded  by  the  submitter  as 
entitled  to  confidential  treatment  undei 
this  subpart,  or  whenever  a  bureau  pre- 
scribes a  form  for  use  in  furnishing  such 
information,  the  request,  demand  or 
form  shall  include  or  enclose  a  notice 
which — 

( 1 1  States  that  the  person  may,  if  he 
desires,  assert  a  confidentiahty  claim 
covering  part  or  all  of  the  data  and  in- 
formation, in  the  manner  prescribed  in 
paragraph  (b)  of  this  section,  and  that 
data  and  information  covered  by  such 
claim  will  be  disclosed  by  the  Depart- 
ment only  to  the  extent  and  by  means 
of  the  procedures  set  forth  in  this  sub- 
part: and 

(2)  States  that  if  no  such  claim  ac- 
comp>anies  the  data  and  information 
when  they  are  received  by  the  Depart - 
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ment,  Uiey  may  be  made  available  to 
the  public  by  the  Department  vsithout 
further  notice  to  the  person. 

'b)  Method  of  asserting  claim.  A  per- 
son submitUng  mineral  resource  data 
and  Information  to  the  Department  may 
assert  a  confidentiality  claim  by  plac- 
ing on  <or  attaching  to)  the  data  and 
information  at  the  time  of  submission 
to  the  Department,  a  cover  sheet,  a 
stamped  or  typed  legend,  or  other  suit- 
able form  of  notke  employing  language 
«uch  06  "trade  secret,"  "proprietary,"  or 
"company  confldential".  Allegedly  confi- 
dential portions  of  otherwise  non -confi- 
dential documents  should  be  clearly 
identified,  and  may  be  submitted  sep- 
arately to  facilitate  identification  and 
handling.  If  confidential  treatment  Is 
desired  only  tmtil  a  certain  date  or  the 
occiurrence  of  a  cei'tain  event,  the  notice 
should  so  state. 

<c)  Failure  to  assert  claim.  If  infor- 
mation was  submitted  to  a  bureau,  on  or 
after  the  effective  date  of  this  subpart, 
in  response  to  a  request  or  demand  (or 
on  a  prescribed  Departmental  form) 
whlc^  c(mtalned  the  substance  of  the 
notice  required  by  paragraph  (a)  of  this 
lectton,  and  if  no  confidentiality  claim 
accompanied  the  data  and  Information 
when  they  were  received  by  the  bureau, 
the  notice  to  the  submitter  required  by 
9  2.23(c)  (1)  need  not  be  sent. 

§  2.23       Initial  action  Uy  l>ur<■ull^.  .,^„^^ 

.<a>  Situations  requiring  action.  This 
«ectlon  prescribes  the  procedures  to  be 
followed  by  biu-^as  in  making  an  initial 
detmnination  of  whether  mineral  re- 
source data  and  Inf  oimation  are  entitled 
t0  confldential  treatment.  Actions  shall 
be  taken  under  this  section  whenever  a 
bureau: 

<1)  receives  a  request  tmder  5  U.S.C. 
552  for  the  release  of  mineral  resoiurce 
data  and  information;  in  such  a  case 
the  bureau  shall  issue  an  initial  deter- 
mination within  the  period  of  time  spec- 
ified in  S  2.16  of  this  Part:  or 

(2)  desires  to  determine  whether 
mineral  resource  data  and  information 
are  entitled  to  confidential  treatment, 
even  though  no  request  for  the  release 
of  the  information  has  been  received. 

<b)  Conftdentiality  determinations. 
Whenever  a  request  for  release  of  infor- 
mation under  5  U.S.C.  552  is  received 
the  bureau  shall — 

( 1 )  first  determine  whether  tliere  has 
been  a  previous  determination  of  confi- 
dentiaUty  Issued  by  the  Office  of  the  So- 
licitor acting  under  this  subpart,  or  by 
a  Federal  court,  holding  that  the  data 
and  Information  requested  are  entitled 
to  ccmfldential  treatment.  If  such  a  de- 
termination has  been  made  the  bureau 
■hall  inform  the  requester  that  the  re- 
quest is  denied;  or 

(2>  If  no  previous  determination  of 
eonfldentiallty  has  been  made,  examine 
the  Information  and  its  records  to  de- 
termine whether  an  assertion  of  confi- 
dentiality has  been  made  as  provided  in 
i2.22(b>.  If  a  claim  of  confidentiality 
hftji  been  asserted  the  bureau  shall  take 
action  \uider  paragraph  (c)  of  this  .sec- 
tion. 


'<  •  Preliminary  determination.  When- 
ever action  under  this  paragraph  is 
required  by  psiragraph  (b)(ii)  of  tiiis 
.section  the  bureau  shaU  make  a  determi- 
nation with  respect  to  the  assertion  of 
confidentiality  governing  the  data  and 
information  involved.  Such  determina- 
tion shall  take  Into  account  the  applica- 
ble substantive  criteria  in  §  2.25  and  any 
previously  issued  determinations  which 
are  applicable. 

tl)  If,  in  connection  with  any  confi- 
dentiality claim,  a  bureau  detennine.s 
chat  the  information  may  be  entitled 
to  confidential  treatment,  the  bureau 
shall— 

I  i)  .send  to  the  person  as.serting  a  claini 
o:  confidentiahty  concerning  the  infor- 
mation involved  a  written  notice  by  cer- 
tified mail  (return  receipt  requested) 
stating  that  a  request  for  the  informa- 
tion ha.s  been  received  under  5  U.S.C. 
I  552;  that  the  bureau  is  determining 
uiader  this  subpart  whether  the  informa- 
tion i.s  entitled  to  confidential  treatment, 
and  according  the  person  15  working 
day.s  from  receipt  of  the  written  notice 
within  which  to  send  any  comments  or 
objections.  The  notice  shall  specify  that 
information  may  be  disclosed  without 
further  notice  If  comments  are  not  re- 
ceived within  the  15  day  period; 

<ii)  inform  the  person  whose  request 
f6v  release  of  the  information  is  pending 
under  5  U.S.C.  552  that  the  information 
requested  may  be  entitled  to  confidential 
treatment  under  this  subpart  and  5 
U.S.C.  §  552(b)  (4)  and/or  (b)(9);  that 
further  inquiry,  by  the  Department  is 
necessary  before  a  final  determination 
on  the  request  can  be  issued;  that  the  re- 
quest is  therefore  initially  denied,  and 
that  after  further  inquiry  a  final  deter- 
mination will  be  issued  by  the  Office  ol 
the  Solicitor;  and 

«iii)  refer  the  matter  to  the  apprcHJri- 
ate  legal  office  of  the  Office  of  the  Solici- 
tor 

<2)  The  written  notice  required  bj 
paragraph  (c)  (1)  (1)  of  this  section  shall 
m  addition  Invite  comments  on  the  fol» 
lowing  points: 

(a)  the  portions  of  the  infonnatlon 
which  are  alleged  to  be  entitled  to  con- 
fidential treatment; 

(b)  the  period  of  time  for  which  con- 
fidential treatment  Is  desired  (e.g.,  untfl 
a  certain  date,  until  the  occurrence  of  * 
specified  event,  or  permanently) : 

(c)  the  piuTX)se  for  which  the  Infor- 
mation was  furnished  to  the  Department 
and  the  approximate  date  of  submi-t^ion, 
Jf  known; 

(d)  measures  taken  to  guaixl  against 
undeslred  disclosure  of  the  infoi-matlon 
to  others; 

(e)  the  extent  to  which  the  informa- 
iAom  has  been  disclosed  to  others;  an<3 
the  precauti<Mis  ta±.en  in  connectic^ 
therewith ; 

(f)  whether  the  pei'son  asserts  that 
dlsclosiure  of  the  infonnatlon  requested 
would  be  likdy  to  result  In  substantiail 
harmful  effects  on  his  competitive  posi- 
tion, and  If  so,  what  tliose  harmful  ef- 
fects would  be.  why  they  should  be  viewed 
as  substantial,  and  an  explanation  of  the 


•  ausiU    relationship    between    dlsclosur* 
and  .such  harmful  effects ;  and 

<  g)  whether  the  information  is  volun- 
tarily submitted  as  defined  in  S  2.20 <e), 
and  if  so,  whether  and  why  dlscl06iu<e  of 
the  Information  would  tend  to  lessen  the 
availability  of  the  information  in  the  fu- 
ture. 

t.2.2t       Final    roiilici«-nliMlit>     drtornMn.i- 
lionx. 

I  a  <  The  appropriate  legal  office  of  the 
Office  of  the  Solicitor  (see  subparagraph?^ 
tdMi)  (i),  (11),  and  (ill)  of  this  sec- 
tion) is  responsible  for  making  the  final 
administrative  determination  of  whether 
or  not  mineral  resource  information  cov- 
ered by  a  confidentiality  claim  is  entitled 
to  confidential  treatment  under  this  sub- 
part. 

<  1 )  Whenever  a  request  under  5  D.S.C 
6  552  involves  records  located  in  field  in- 
stallatioas  the  regional  solicitor  provid- 
ing legal  services  for  such  installation 
shall  make  tlie  final  determination. 

<  2)  Whenever  a  request  imder  5  U.S.C. 
552  Involves  records  located  at  the  head- 
quarters Installation  of  a  bureau  the  as- 
sociate solicitor  providing  legal  services 
for  such  bureau  shall  make  the  flnaJ 
determination. 

<3)  Advance  confidentiahty  determi- 
nations under  §  2.25  shall  be  made  by  the 
appropriate  associate  solicitor. 

<b)  Comment  period;  extension.",  uv- 
timtliness  as  waiver  of  claim. 

<  1  >  Any  person  who  has  been  lur- 
mslied  the  notice  to  comment  prescribed 
by  §  2.23(c)(1)  shall  furnish  his  com- 
ments to  the  office  specified  in  the  notice 
in  a  manner  calculated  to  restilt  In  re- 
ceipt of  such  comments  no  later  than  tht^ 
date  specified  for  receipt  In  the  notice. 

.  < 2)  The  period  for  submission  of  com- 
ments may  be  extended  if  a  request  for 
an  extension  is  made  and  approved  by 
the  appropriate  office  of  the  SoUcltor. 
Requests  for  exteaision  will  not  be  ap- 
proved except  in  extraordinary  circum- 
stances without  the  consent  of  the  per- 
son whose  request  for  release  of  informa- 
tion under  5  U.S.C.  552  is  pending. 

<  3 1  If  no  comments  are  received  within 
the  time  specified,  in  the  notice,  or  within 
an  extended  comment  period ;  a  claim  of 
confidentiality  shall  be  deemed  to  be 
waived  and  the  information  shall  be  con- 
sidered to  be  available  to  the  public. 

(c)  Determination  that  information  i* 
tntitled  to  confidential  treatment.  If  the 
Office  of  tlie  Solicitor  determines  that  the 
mformation  involved  Is  entitled  to  con- 
fidential treatment  for  the  full  period  re- 
quested by  the  person  who  made  the 
claim,  tlie  Department  will  maintain  the 
Information  in  confidence  for  such  pe- 
riod, subject  to  disclosure  in  special  cir- 
cumstances as  prescribed  in  §  2.27  of  this 
subpart. 

(d>  Determination  that  information  ts 
not  entitled  to  confidential  treatment: 
notice,  waiting  period;  release  of  infor- 
mation. (1)  If  the  Office  of  the  Solicitor 
determines  that  a  claim  of  confidenti- 
ality should  be  denied  In  whole  or  In  part 
a  written  notice  of  denial  shall  be  sent 
to  the  person  asserting  the  claim.  The 
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notice  of  dmial  shall  state:  (1)  The  basis 
for  the  denial: 

(il>  T^at  the  denial  constitutes  final 
Etepartmental  acti<n  concerning  the  con- 
fidentiality claim; 

(hi)  Tliat  the  Department  will  make 
the  information  available  to  the  pubUc 
on  the  t&itix  w(H-king  day  after  the  per- 
sOTi's  receipt  of  the  vnltten  notice  unless 
the  Office  of  the  SoUcitor  has  been  noti- 
fied of  the  commencement  of  an  action 
in  a  Federal  court  to  obtain  judicial  re- 
view of  the  determination  and  to  obtain 
preliminary  injunctive  rehef  against  dis- 
closure: 

<iv)  That  the  Department  ma>'  make 
the  information  available  to  the  public 
if  the  Federal  court  has  denied  a  motion 
for  a  preliminary  injunction  or  has  up- 
held the  Department's  detemiination.  or 
whenever  the  Office  of  tlie  SoUcitor.  after 
reasonable  notice,  determines  Uiat  ap- 
propriate n?easiu"es  are  not  being  taken 
to  obtain  a  speedy  resolution  of  the  ac- 
tion; and 

(V)  That  the  information  u.ill  not  be 
released  to  the  public  prior  to  the  end 
of  the  period  of  temporarj^  entitlement  to 
confidential  treatment.      . 

(2)  The  period  of  time  within  which 
an  action  to  obtain  judicial  review  of  a 
decision  denying  confidential  treatment 
may  be  extended  if  a  request  for  exten- 
sion is  received  before  the  expiration  and 
is  approved  by  the  Offip^  of  the  Solicitor. 
Extensions  will  not^/Be  approved  except 
in  extraordinary  circumstances  without 
the  consent  of  any  person  who  has  re- 
quested release  of/the  information  pursu- 
ant to  5  U.S.C.  552. 

§  2.2ij      Substanti\e    criteria    f»ir    \i*r    in 
oonfidentialitv  delrrminalinns. 

Mineral  resource  information  shall  be 
determined  to  be  entitled  to  confidential 
treatment  if — 

(a)  A  claim  of  confidentiality  has  been 
asserted  which  has  neither  expired  by 
its  terms,  nor  has  been  waived  nor  with- 
drawn; 

(b)  It  has  been  shown  that  the  person 
supplying  the  information  to  the  De- 
partment has  taken  reasonable  measures 
to  protect  the  confidentiality  of  the  in- 
formation, and  that  such  meashres  will 
be  continued: 

(c)  The  information  is  not.  and  has 
not  been,  reasonably  obtainable  without 
the  person's  consent  by  other  persons 
(other  than  governmental  bodies)  by  use 
of  legitimate  means  other  than  discover>' 
based  on  a  showing  of  special  need  in  a 
judicial  or  quasi- judicial  proceeding: 

.  (d)  There  is  no  statute  si>eciflcally  re- 
quiring disclosure  of  the  information: 
and 

(e>  Either — 

a>  It  has  been  satisfactorily  shown 
that  disclosure  of  the  information  is 
likely  to  cause  substantial  harm  to  a 
person's  competitive  position;  or 

(2)  The  information  is  volimtarily 
submitted  information  and  Its  disclosure 
would  be  likely  to  seriously  Impair  the 
Government's  ability  to  obtain  the  in- 
formation In  the  future. 


§  2u!6      A^rance  ronfidenlialily    dftornii- 
nations. 

(a)  An  advance  determination  imder 
this  section  may  be  issued  by  the  Office 
of  the  Solicitor  if — 

(1)  The  Department  has  requested,  or 
proposes  to  request  that  mineral  resource 
information  be  furnished  to  it: 

(2)  There  is  reason  to  believe  persons 
required  to  submit  the  liiformation  will 
assert  that  the  information  tf  submitted 
would  constitute  voluntarily  submitted 
information  under  §  2.20(e) ; 

(3)  There  is  reason  to  beUeve  that  per- 
sons will  vountarily  submit  the  informa- 
tion for  use  by  the  Department  only  if 
the  Department  first  determines  that  the 
information  is  entitled  to  confidential 
treatment  under  this  subpart :  and 

(4)  l^e  bureau  which  desires  submis- 
sion of  the  information  has  requested 
that  the  Office  of  the  Solicitor  issue  a  de- 
termination under  this  section. 

ib>  If  the  Office  of  the  Solicitor  de- 
termines that  the  information  involved 
would  constitute  voluntarily  submitted 
information  and  that  it  is  entitled  to 
confidential  ueatment.  a  notice  of  such 
determination  shall  be  published  in  the 
Federal  Register  which  describes  the 
information  involved,  the  basis  for  the 
conclusion  tliat  the  information  is  en- 
titled to  confidential  treatment,  and 
states  that  such  information  ^'ill  not  be 
released  to  the  public  unless  or  until 
such  time  as  the  determination  is  modi- 
fied or  revoked. 


s|H>rii<l      cirt-uin- 


§  2.27      Uix-IwMiro 
>lanre>. 

<a'  General.  Mineral  resource  infor- 
mation which  under  this  subpart  is  not 
available  to  the  pubhc  may  be  disclosed 
to  the  persons  in  the  manner,  and  under 
the  circumstances  described  in  this  sec- 
tion. 

(b>  Disclosure  to  Congress  or  the 
Comptroller  General.  Uix>n  receipt  of  a 
written  request  the  Department  will  dis- 
close mineral  resource  information  to 
either  House  of  Congress,  to  a  committee 
or  subcommittee  of  Congress,  or  to  the 
Comptroller  General,  unless  a  statute 
forbids  such  disclosure.  Whenever  such 
disclosure  is  made  the  Department  will 
infoma  the  requester  of  any  unresolved 
claims  of  confidentiality,  and  any  de- 
termination that  the  information  is  en- 
titled to  confldential  treatment. 

(c>  Disclosure  to  other  Federal  or 
State  agencies  Tlie  Department  may 
disclose  mineral  resource  information 
to  Federal  or  State  agencies  if — 

ill  It  is  required  by  Federal  law  to 
disclose  such  information;  or 

(2)  It  receives  a  written  request  for 
disclosure  from  a  duly  authorized  officer 
or  employee  of  such  agency ; 

(3)  The  written  request  describes  the 
official  piu-pose  for  which  the  informa- 
tion is  needed: 

(4)  The  requesting  agency  agrees  not 
to  disclose  further  imless — 

(1)  ITie  other  agency  has  obtained  the 
consent  of  the  affected  person  to  the  pro- 
posed disclosure;  or 


'  ii  nie  other  agency  has  received  a 
written  statement  from  the  Sc^citor 
agreeing  to  the  proposed  disclosure. 

(di  Court-ordered  disclosure.  The  De- 
partment shall  disclose  any  mineral 
resource  information  when  so  ordered 
by  a  Federal  court. 

(e)  Disclosure  within  the  Department . 
A  Department  office,  officer,  or  employee 
may  disclose  any  mineral  resource  in- 
formation to  another  Department  office, 
officer,  or  employee  with  an  official  need 
for  the  information. 

•  f>  Disclosure  with  consent.  Mineral 
resource  information  subject  to  confi- 
dential treatment  may  be  disclosed 
whenever  the  Department  obtains  prior 
consent  of  each  siffected  person. 

§  2.28  Safrguardiup  of  mineral  re-ourec 
informaiion :  penalty  for  «*r«>npfnl 
di!»elosiiro. 

I  a  I  No  Depart  ment  officer  or  employee 
may  disclose,  or  use  for  his  private  gain 
or  advantage,  any  mineral  resource  in- 
formation in  his  possession,  or  to  which 
he  gained  access,  by  \irtue  of  his  official 
position  or  employment,  except  as  au- 
thorized by  this  subpart. 

<b'  Department  officers  or  employee? 
who  have  ciLstody  or  possession  of  min- 
eral resource  information  sliall  take  ap- 
propriate measures  to  protect  such  in- 
formation from  improper  disclosure. 

<c>  Violation  of  paragraphs  (a>  and 
lb'  of  this  section  shall  constitute 
gromids  for  dismissal,  suspension,  fine,  or 
other  adverse  personnel  action.  Willful 
violations  of  paragraph  (ai  may  result 
in  criminal  prosecution  under  18  U.S.C. 
1905  or  other  applicable  statutes. 

*d»  Each  contractor  with  the  Depart- 
ment or  any  subcontractor  of  such  con- 
tractor, and  each  employee  of  the  con- 
tractor or  subcontractor,  who  is  fur- 
nished mineral  resource  information  by 
the  Department  shall  use  or  disclose  such 
information  only  as  permitted  by  the 
contract  under  which  the  information 
was  furnished.  Any  violation  of  this 
paragraph  shall  constitute  grounds  for 
debarment  or  siispension  of  the  contrac- 
tor or  subcontractor  or  the  contractors 
or  subcontractor's  employee  in  question. 
Willful  violation  of  this  p-irapraph  may 
result  in  criminal  prosecution. 

§  2.30  .'special  rules  ^soverning  rertain 
informaiion  runcerning  roul  obtained 
under  die  Mineral  Leasing  Art. 

tai  Definitions.  As  used  in  this  §  2.30: 
(1)  "Act"  means  the  Mineral  Leasing  Act 
of  Februarj-  25,  1920.  as  amended  by  the 
Act  of  August  4.  1976.  P.L  94-37'?  <30 
U.S.C.  5  181  et  seq  ' . 

(2>  "Exploration  license"  means  a 
license  issued  by  the  SecrcLar>-  of  the 
Interior  to  conduct  coal  exploration 
operations  on  lands  subject  to  the  Act 
pursuant  to  the  authority  in  section  2(b) 
of  the  Act.  as  amended  i30  U.S.C.  201 
(b)). 

(3»  'Fair  market  value  of  coal  to  be 
leased "  means  the  fair  market  value  of 
coal  as  determined  by  the  Secretary  of 
the  Interior  underlying  leasing  tracts 
offered  in  general  lease  sales  or  reser\'ed 
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and  offered  for  lease  to  public  boau'>.  in- 
cluding Federal  agencies,  nu-al  elect  ru- 
cooperatives,  or  non-pr(rfit  corporations 
controlled  by  any  of  such  entities,  pursu- 
ant to  section  2(a)  of  the  Act  <30  U.S.C. 
201ia)<l)). 

lb)  Apvlicability.  n>  This  section  ap- 
plies  to  the  following  categories  of  min- 
eral resource  information — 

(i>  Category  A.  Information  and  data 
provided  to  or  obtained  by  a  bureau 
under  section  2<b)  <3)  of  the  Act  by  the 
holder  of  a  coal  exploration  license. 

fli)  Category  B.  Information  and  data 
purchased  by  a  bureau  from  commercial 
or  other  sources  pursuant  to  section  8A 
«b)  of  the  Act.  and  infonnation  and  data 
developed  by  the  United  States  Geologi- 
cal Survey  under  an  exploratory  program 
authorized  by  Section  8A  of  the  Act; 

(ill)  Category  C.  Information  and  data 
obtained  from  commercial  sources  while 
not  under  contract  with  the  United 
States  Government; 

(Iv)  Category  D.  Information  and  data 
provided  to  the  Secretary  by  a  Federal 
department  or  agency  pursuant  to  sec- 
tion 8A(e)  of  the  Act;  and 

(v)  Category  E.  The  fair  market  value 
at  coal  to  be  leased  and  comments  re- 
ceived by  the  Secretary  with  respect  to 
such  value. 

<c)  Availability  of  data  and  informa- 
tion. Information  obtained  by  the  De- 
partment from  various  souires  shall  be 
made  available  to  the  public  as 
follows — 

(1)  Category  A~lujorma1ion.  Ail  coal 
data  and  Information  in  Category  A  fur- 
nished to  the  Secretar>  by  the  holder  of 
an  exploration  license  imder  Section 
2(b)  (3)  of  the  Act  shall  not  be  disclosed 
to  the  public  until  after  the  areas  to 
which  the  data  and  information  per- 
tains have  been  leased  by  the  Depart- 
ment, or  until  the  Secretary  determines 
that  release  of  the  infonnation  to  the 
public  would  not  damase  tlie  competi- 
tive position  of  the  licensoe.  wliichevcr 
cmnes  first. 

(2)  Category  B — Infortnatiori.  Mineral 
resource  data  and  information  in  Cate- 
gory B  purchased  by  a  bureau  from  com- 
mercial or  other  sources  shall  be  made 
available  to  the  public  In  accordance  with 
the  terms  and  conditions  of  t)ie  contract 
or  purchase  agreement. 

(3)  Category  C — Information.  Confi- 
dential and  proprietary  data  and  min- 
eral resource  information  in  Category  C 
purchased  from  commercial  sources  not 
under  contract  with  the  United  States 
Government  shall  not  be  made  available 
to  the  public  until  after  the  aresis  to 
ivtiich  the  Information  and  data  pertain 
have  been  leased  by  the  Department. 

(4)  Category  D — Information.  Confi- 
dential and  proprietary  mineral  resource 
data  and  information  in  Category  D  ob- 
tained purstiant  to  .section  8A(e)  of  the 
Act  shall  be  made  available  to  the  public 
under  the  terms  and  conditions  agreed 
to  by  the  head  of  the  depai-tment  or 
agency  from  whom  the  Information  is 
requested. 

(5)  Category  E — Information.  Cate- 
gory E  shall  not  be  made  public  until  the 
lands  have  been  leased. 

k 
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Bureau  of  Land  Management 

[  43  CFR  Part  4700] 

RANGE  MANAGEMENT 

Wild  Tree-Roaming  Horse  and  Burro 
Management 

TliLs  proposed  rulemaking  amends  43 
CFTa  Part  4700,  "Wild  P^ee-Roamlng 
Horse  and  Burro  Protection,  Manage* 
ment,  and  Control,"  to  implement  sec* 
tion  9  of  the  Wild  Free -Roaming  Horse 
and  Burro  Act  (16  U.S.C.  1331-1340)  as 
provided  by  section  404  of  the  Federal 
Land  Policy  and  Management  Act  of  1976 
(43  U.S.C.  1701) .  This  amendment  to  the 
Wild  Fi-ee-Roaming  Horse  and  Burro  Act 
authorizes  the  use  of  helicopters  or,  for 
the  purpose  of  transporting  captured 
animals,  motor  vehicles  in  administering 
the  provisions  of  the  Wild  Free-Roaming 
Horse  and  Burro  Act,  as  amended  (16 
U.S.C.  1331-1340) .  The  provision  also  di- 
rects that  the  use  of  helicopters  and 
motor  vehicles  be  undertaken  (1)  in  ac- 
cordance with  humane  procedures  pre- 
scribed by  the  Secretaries  of  the  Interior 
and  Agriculture,  <2)  under  the  dire<* 
supervision  of  the  appropriate  Secretary 
or  a  duly  authorized  officer  or  employee 
of  their  Departments,  and  '3)  only  after 
a  public  hearing. 

This  proposed  rulemakinsr  establishee 
the  procedures  to  be  used  in  carrying  out 
the  amendment  to  the  Wild  Free-Roam- 
ing Horse  and  Burro  Act  by: 

1.  Amending  the  authority  section 
'  §  4700.0-3)  to  reflect  the  amendment  to 
the  Act  of  December  15.  1971  '16  U.S.C 
1331-1340). 

2.  Defining  the  terms  "the  Act,"  'mali- 
cious harassment,"  "captiu-ed  animal," 
and  "humane  procedures." 

3.  Revising  §  4720.2,  "Claimed  AiU- 
nvaLs,"  to  exclude  the  use  of  ■  helicopters 
for  the  gathering  operation.s  of  claimed 
nnijnals. 

4.  Establi.shing  procedures  for  using 
fixed-wing  aircraft,  helicc^ters,  and 
motor  vehicles  in  management  opera- 
tlon.i. 

5.  Establishing  humane  procedures  for 
the  use  of  helicopters  and  motor  vehicles. 

Since  both  the  Forest  Service  and  BLM 
are  subject  to  the  provisions  of  the  Wild 
Free-Roaming  Horse  and  Burro  Act  as 
amended  by  the  Federal  Land  Policy  and 
Managwnent  Act  of  1976,  both  Agencies 
are  issuing  rulemaking  proposals  In  the 
Federal  Register.  During  the  period  al- 
lowed for  public  comment,  joint  pubUc 
hearings  will  be  held  on  the  subject  of 
using  helicopters  and  motorized  vehicles 
as  propased  in  the  rulemaking.  Written 
comments  and  comments  received  at  the 
hearings  will  be  carefully  analyzed  prior 
to  final  rulemaking.  Public  meetings  will 
be  held  in  each  District  prior  to  a  sched- 
uled gathering  of  wild  free-roaming 
horses  or  burros.  Procedures  to  be  used 
in  the  conduct  of  such  roundups.  Includ- 
ing the  use  of  helicopters,  will  be  <Ub- 
cussed  at  that  time. 

The  hearings  listed  below  are  intended 
to  provide  the  public  an  opportunity  to 
comment  on,  and  seek  answers  to  qv<x- 
tions  about,  the  proposed  rules.  The  hear- 
ing schedule  is  as  follows: 


Bttte 

DateAtme 

riace 

<1«77) 

- 

AriMO* 

.  Mar.  2, 1  p.m. 

Marioopa  Couuly  Boar^J 

to  6  p.m. 

of   Supervisors    Au<i; 
tortam,  205  West  it.i 
ferson    St.,     I'hocnix 
Aril. 

CalitoTiiUi 

Mm..').  10a.m. 
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Wyo. 

The  Department  of  the  Interior  haiE 
determined  that  this  docmnent  does  not 
contain  a  major  proposal  requiring  prep- 
aration of  an  inflation  impact  statement 
imder  Executive  Order  11821  and  OMB 
Circular  A-107. 

It  is  hereby  determined  that  the  pub- 
lication of  this  proposed  rulemaking  i^ 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human  en- 
vironment and  that  a  detailed  statement 
pursuant  to  Section  102(2)  (C)  of  the  Na- 
tional Environmental  Policy  Act  of  1969 
(42  U.S.C.  4332(2)  (c) )  is  not  required. 

In  accordance  with  the  Federal  Land 
Policy  and  Management  Act  of  1976,  in- 
terested parties  may  submit  written  com- 
ments, suggestions,  or  objections  with  re- 
spect to  the  proposed  rules  to  the  Direc- 
tor (210),  Bureau  of  Land  Management 
Washlnfrton,  D.C.  20240,  until  April  ?2 
1977. 

Copies  of  comments,  suggestions,  or  ob- 
jections made  pursuant  to  this  notice  will 
be  available  for  public  Inspection  in  the 
Division  of  Legislation  and  Regulatory 
Majia«ement,  Bureau  of  Lsmd  Manage- 
ment, Ro<Mn  5555,  Interior  Buildlnt: 
Washington,  D.C,  during  regular  busi- 
ness hours  (7:45  ajn.-4:15  pjn.). 

It  Is  therefore  proposed  to  revise  43 
CFR  4700  in  the  manner  set  forth  below 

1.  Section  4700.0-3"  is  revised  to  read  af 
follows : 

§  4700.0-.^      .\uihorily. 

The  Act  of  December  15.  1971  '16 
U.S.C.  1331-1340),  as  amended,  and  the 
Act  of  June  28, 1934  (43  U.S.C.  314-315r  i 

2.  Section  4700.0-6  Is  amended  by  re- 
vising paragTGMph  (1)  and  by  adding  new 
paragraphs  (k>,  (1),  and  (m)  to  read  as 
follows: 

§  4700.0-5     Dcfinilioils. 

•  ■  •  •  • 

(1)  "Act"  means  the  Act  of  December 
15,  1971  (16  U.8.C.  1331-1340),  as 
amended 
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'k»  "Malicious  harassment"  means 
any  intentional  act  which  creates  a  like- 
lihood of  Injiffjr,  or  Is  detrimental  to  n<»- 
mal  behavior  nattems  of  wild  free -roam- 
ing horses  and  burros  including  feeding, 
watering,  resting,  and  breeding.  Such 
acts  include,  but  are  not  limited  to,  unau- 
thorized chasing,  piusuing,  herding,  rop- 
ing, or  attempting  to  gather  or  catch 
wild  free-roaming  horses  and  burros.  It 
does  not  apply  to  lawfully  conducted 
activities  by  or  on  behalf  of  the  Bureau 
of  Land  Management  or  the  Forest  Serv- 
ice in  implementation  or  p>erf  ormance  of 
duties  and  responsibilities  under  this  Act.  ^ 

(1)  "Capttu^ed  animal"  means  a  ^^^ld' 
free-roaming  horse  or  burro  taken  and 
held  in  the  custody  of  the  authorized 
officer.  This  term  does  not  apply  to  an 
animal  placed  in  private  custody  through 
a  cooperative  agreement  under  §  4740.2 
(b)  or  §4750.2. 

(m)  "Humane  procedure"  means  kind 
and  merciful  treatment,  without  causing 
unnecessary  stress  or  suffering  to  the 
animal  in  all  actions  involving  roundups, 
other  capture  operations,  handling, 
transporting,  or  other  Involvement  with 
wild  free-roaming  horses  and  burros. 

3.  Section  4720.2  is  amended  by  revis- 
ing paragraph  (a)  to  read  as  follows: 

§  4720.2     Claimed  animals. 

(a)  Any  person  claiming  ownership 
under  State  branding  and  estray  laws  of 
unbranded  or  branded  horses  or  burros 
on  public  land  where  such  animals  are 
not  authorized  must  present  evidence  of 
ownership  to  justify  a  roimdup  before 
permission  will  be  granted  to  gather  such 
animals.  Claims  of  ownership  with  sup- 
portmg  evidence  were  required  to  be  filed 
during  a  90-day  claiming  period  which 
expired  November  15,  1973.  Unauthor- 
ized privately  owned  horses  or  burros  en- 
tering onto  the  public  lands  after  No- 
vember 15,  1973,  may  be  claimed  by  filing 
an  application  with  the  District  Man- 
ager. All  written  authoriaations  to  gather 
claimed  animals  shall  be  on  a  form  ap- 
proved by  the  Director  and  shall  provide 
for  compliance  with  appropriate  provi- 
sions of  Subpart  4720.  After  such  public 
notice  as  the  authorized  officer  deems 
appropriate  to  Inform  interested  parties, 
he  may  authcwize  the  gathering  or 
roundup.  The  authorized  officer  shall  pro- 
vide in  the  authorization  that  the  gath- 
ering or  roimdup  sliall  be  consistent  with 
these  regulations  and  shall  exclude  the 
use  of  aircraft  or  motor  vehicles  solely  to 
capture  claimed  horses  or  bun-os:  shall 
establish  in  the  authorization  a  reason- 
able period  of  time  to  allow  the  gathering 
of  the  claimed  animals;  and  shall  pro- 
vide such  other  conditions  in  the  author- 
ization which  he  deems  necessary  to  min- 
imize stress  on  any  ass(x;iated  wild  free- 
roaming  horses  or  burros  and  to  protect 
other  resources. 


4.  Subpart  4730  Is  amended  by  adding 
l§  4730.7,  47S0.7-1,  4730.7-2  and  4730.7-3 
to  read  as  foUows: 

§  4730.7     Aircraft  and  motor  vehicles. 


§  4730.7-1      Fixed- wing  aircmfl. 

Fized-wing  aircraft  may  be  used  for 
inventory,  observation,  and  surveillance 
purposes  required  for  the  administration 
of  the  Act.  Such  aircraft  use  shall  be 
consistent  with  the  Act  of  September  8. 
1959,  as  amended  (18  U.S.C.  41  et  seq). 
Pixed-wtog  aircraft  shall  not  be  used  in 
connection  with  capture  operations. 

§  4730.7-2     Helicopters. 

Helicopters  may  be  used  in  all  phases 
of  the  administration  of  the  Act  includ- 
ing, but  not  limited  to,  inventory,  obser- 
vation, surveillance,  and  capture  opera- 
tions (see  §  4740.4) .  The  authorized  offi- 
cer shall  super\'ise  all  helicopter  use  as 
follows : 

(a)  The  authorized  officer  shall  have 
the  means  to  communicate  with  the 
pilot  and  be  able  to  direct  the  use  of 
the  helicopter. 

(b)  The  authorized  officer  shall  be 
able  to  observe  the  effects  of  the  use  of 
the  helicopter  on  the  well-being  of  the 
animals. 

§  4730.7-3     Motor  vehicles. 

Motor  vehicles  may  be  used  in  the  ad- 
ministration of  the  Act  except  that  such 
vehicles  shall  not  be  used  In  connection 
with  capture  operations  ^or  driving  or 
chasing  tiie  animals.  The  use  of  motor 
vehicles  for  the  purp)ose  of  transporting 
captured  animals  is  subject  to  the  pro- 
visions of  §  4740.4(b) . 

5.  Subpart  4740  is  amended  by  adding 
$  4740.4  to  read  as  follows: 

§  4740.4      Humane  use  of  helicoplerf<  and 
motor  vehiclcii. 

(a)  The  use  of  helicopters  is  author- 
ized to  locate  the  animals  involved  and 
for  related  purposes  such  as  to  trsms- 
port  personnel  and  equipment  (includ- 
ing veterinarians  and  medical  supplies) . 
The  condition  of  the  animals  shall  be 
continuously  observed  by  the  authorized 
officer  ajid  should  signs  of  unnecessary 
stress  be  noted,  the  source  of  stress  shall 
be  removed  so  as  to  allow  for  recovers*. 
Helicopters  may  be  used  in  roundups  or 
other  capture  operations  subject  to  the 
following  himiane  procedures: 

(1)  Helicopters  shall  be  used  in  such 
a  manner  that  bands  or  herds  will  tend 
to  remain  together. 

(2)  The  rsite  of  movement  shall  not 
exceed  limitations  set  by  the  authorized 
officer  who  shall  consider  terrain,  weath- 
er, distance  to  be  traveled,  and  condition 
of  animals. 

(3)  The  helicopter  shall  be  used  to 
enable  the  authorized  officer  to  l(x^  for 
the  presence  of  dangerous  areas  and 
move  the  animals  away  from  hazards 
during  the  capture  operatlcm. 

(4)  During  capture  (Q>erations,  ani- 
mals shall  be  moved  m  such  a  way  as  to 
prevent  imnecessary  stress. 

(b)  Motor  vehicles  may  be  used  for 
the  purposes  of  transporting  captured 
animals,  subject  to  the  following  humane 
procedures: 

(1)  All  such  transportation  shall  be 
In  compliance  with   appr(H>riate  State 


and  Federal  laws  and  regulations  appli- 
cable to  the  transportation  of  animals 
( horses  and  burros) . 

c2)  Vehicles  shall  be  in  good  repair. 
of  adequate  rated  capacity,  and  safely 
operated  so  as  to  insure  that  captured 
animsds  are  transported  without  undue 
risk  of  injurj-. 

(3>  Vehicles  shall  be  inspected  and 
approved  by  an  authorized  officer  prior 
to  use. 

t4 '  Animals  shall  be  sorted  as  to  age. 
size,  and  condition  when  transporting 
them  so  as  to  minimize,  to  the  extent 
possible,  injury  due  to  fighting  and 
trampling. 

(5)  The  authorized  officer  shall  con- 
sider the  condition  of  the  animaLs. 
weather  conditions,  type  of  vehicles,  and 
distance  to  be  transported  when  plan- 
ning for  the  movement  of  captured  ani- 
mals. 

Chris  Farrand, 
Acting  Assistant. 
Secretary  of  the  Interior. 


January  19, 1977. 

(FR  Doc  77-2316  PUed  1-19-77:3:49  pm  i 

DEPARTMENT  OF  HEALTH. 

EDUCATION,  AND  WELFARE 

Office  of  Education 

[45  CFR  Part  185] 

EMERGENCY  SCHOOL  AID 

Waivers  of  Ineligibility  for  Discriminatory 
Assignment  of  Students  to  Classes 

Under  the  authority  of  the  Emergency 
School  Aid  Act  (Title  VTL  of  Pub.  L.  92- 
318,  as  amended;  20  U.S.C.  1601-1619', 
(the  U.S.  Commisaloner  of  Education, 
with  the  approval  of  the  Assistant  Sec- 
retary for  Education  sind  the  Secretary 
of  Health,  Education,  and  Welfare,  pro- 
poses to  amend  the  regulation  governing 
approval  of  waivers  of  toeligibility  in  the 
case  of  discrimmatory  assignment  of 
students  to  classes  (45  CFR  185.44' f' 
(3 > )  as  set  forth  below. 

The  Emergency  School  Aid  Act  pro- 
vides desegregation-related  financial  aid 
to  educational  agencies  tind  ot^er  orga- 
nizations. Section  706(d)  of  the  Act  <20 
U.S.C.  1605(d) )  prohibits  aid  to  educa- 
tional agencies  which  have  engaged  in 
certain  prohibited  practices,  including 
racially  discriminatory  assigrunent  of 
students  to  classes  and  other  groupings. 
However,  an  educational  agency  found 
to  have  engaged  in  one  of  these  practices 
ma>'  establish  its  eUgibility  for  aid  by 
applying  for  a  waiver  of  ineligibility  and 
showing  that  the  practice  has  ceased  to 
exist  arid  will  not  reoccur. 

The  Commissioner  has  determined 
that  the  present  regulations  are  not 
wholly  adequate  to  ensiu-e  the  proper 
corrective  action  in  the  case  of  waivers 
of  ineligibility  based  on  discriminatory 
assignment  of  students  to  groupings 
(particularly  special  education  classes). 
The  present  regidations  apply  to  all 
racially  identifiable  groupings  that  caur 
not  be  justified  educationally,  and  do 
not  make  it  clear  that  remedies  appro- 
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priate  for  one  kind  of  grouping  'such  as 
unjustified  ability  grouping)  may  not  be 
appropriate  for  another  kind  (such  as 
unjustified  assignment  to  educable  men- 
tally retarded  classes) .  During  last  year's 
funding  cycle,  this  deficiency  contributed 
to  abrupt  changes  in  the  educational 
programs  of  educational  agencies  ap- 
plying for  waivers,  and  to  the  possible 
deprivation  of  needed  services  to  some 
of  the  students  affected.  Further,  the 
regulations  do  not  expressly  take  Into  ac- 
count statutory  requirements  pertaining 
to  the  proper  treatment  of  handicapped 
students  which  have  been  enacted  since 
the  psissage  of  the  Emergency  School 
Aid  Act  in  1972.  Nor  do  the  regulations 
ensure  that  students  reassigned  out  of 
dlscrlmlnatorily-constituted  groupings 
receive  special  help  in  adjusting  to  their 
new  educational  settings. 

The  revised  regulations  proposed  by 
this  document  are  designed  to  accom- 
plish three  main  purposes: 

(a)  Make  it  clear  that  waiver  appli- 
cations In  the  case  of  discriminatory  as- 
signment of  students  to  special  education 
groupings  are  not  approvable  If  the  ap- 
plicant disbands  the  groupings  even  tem- 
porarily and  reassigns  students  in  them 
to  regular  classes; 

(b)  Condition  the  approval  of  waivers 
In  the  case  of  discriminatory  assign- 
ment of  students  to  special  education 
groupings  on  the  completion  of  evalua- 
tions and  placements  required  for  handi- 
capped students  under  Pub.  L.  94-142 
(The  Education  of  all  Handicapped 
Chfldren  Act  of  1975)  and  section  504 
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of  Pub.  L.  93-112   (The  Rehabilitation 
Act  of  1973) ;  and 

(c)  Require  that  a  student  reassigned 
from  any  discriminatorily  constituted 
grouping  to  a  new  grouping  be  provided 
transitional  services  to  help  the  student 
adjust  to  the  new  grouping.  In  addition, 
the  revised  regulations  incorporate  other 
minor  and  editorial  changes. 

If  you  wish  to  comment  on  the  pro- 
posed revised  regulations,  write  or  call: 

Thomas  B.  Irvln,  Donohue  Building,  Room 
4926,  400  6th  St.,  S.W.,  Washington,  D.O. 
20202. (202)  24&-9805. 

All  comments  received  by  4:30  p.in. 
Washington,  D.C.  time  on  March  11,  1977 
will  be  considered. 

Hie  U.S.  Office  of  Education  has  de- 
termined that  this  document  does  not 
contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821 
and  OMB  Circular  A-107. 

(Catalog    of    Federal    Domestic    Assistance 
Numbers  13.525,  13.526.  13.528,  and  13.529.] 

Dated:  January  12, 1977. 

Virginia  Y.  Trotter, 
Assistant  Secretary  for  Education. 

Approved:  January  12, 1977. 

David  Mathews, 
Secretary  of  Health, 
Ediication,  and  Welfare. 

Revised  45  CPR  185.44(f)  (3)  Is  pro- 
posed to  read  as  follows: 

§  185.44     Waiver  of  indigibilitr. 


<f)  Discrimination  against  children: 
•  •  •  «  • 

(3)  (1)  In  the  case  of  the  assignment 
of  students  to  raclaUyor  ethnically  iden- 
tifiable groups,  tiacks,  or  classes  which 
cannot  be  Justified  edueatlonally,  as  de- 
scribed in  !  185.43t<»t5> .  an  educational 
agency  shall  submit  the  following  infor- 
mation : 

(A)  If  the  assignment  was  to  a  group- 
ing to  provide  special  education  or  re- 
lated services  to  handicapped  students, 
evidence  that  the  students  so  assigned 
have  been  evaluated  and  placed  in  ac- 
cordance with  requirements  for  evalua- 
tion and  placement  of  handicapped  stu- 
dents imder  Pub.  L.  94-142  and  section 
504  of  Pub.  L.  93-112,  and  any  regula- 
tions under  those  statutes;  or 

(B)  If  the  asslgnmeBt  was  to  other 
groupings,  evidence  that  the  students  so 
assigned  have  been  nondiscrknlnatorily 
reassigned  to  grouping  that  are  not  ra- 
cially or  ethnically  Identifiable,  or  evi- 
dence that  the  studenle  so  assigned  have 
been  reassigned  to  groupings  In  accord- 
ance with  the  criteria  in  §  185.43 
(c)(l)-(3). 

(11)  If  the  educational  agency  reassigns 
any  student  to  a  new  grouping  under 
paragraph  (f)  (3)  (i)  of  this  section,  it 
shall  also  submit  evidence  that  it  has 
made  provision  for  such  traiisltlonal 
services  as  are  necessary  to  enable  the 
student  to  participate  meaningfully  In 
the  educational  program  of  the  new 
grouping. 

(Pub.  Law  92-318,  sees.  708(d)  (l)-(3) .) 
[FR  Doc.77-2227  Filed  l-24-77;8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

PLANT  VARIETY   PROTECTION   BOARD 

Availability  of  Report 

Notice  is  hereby  given  that  the  re- 
port covering  activities  of  the  Plant 
Variety  Protection  Board,  authorized  by 
the  Plant  Variety  Protection  Act  i7 
U.S.C.  2327  et  seq.)  for  the  1975  and 
1976  calendar  years  is  available  for  pub- 
lic inspection  and  copying  in  the  Office 
of  the  Commissioner,  Plant  Variety  Pro- 
tection Office,  Grain  and  Seed  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  301. 
National  Agricultural  Libraiy.  Belts - 
viUe,  MD  20782. 

Dated;   January  19,  1977. 

William  T.  Manley. 
Deputy  Administrator. 
Program  Operdtioi:  -. 

IPR  Doc  77-2355  Filed  1-24-77:8-45  air.; 


Farmers  Home  Administration 

[Designation  Number  A425| 

LOUISIANA 
Designation  of  Emergency  Areas 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  c^jerations  have  been  sub- 
stantially affected  in  Caldwell  Parish. 
Louisiana,  as  a  result  of  drought  June  1 
through  October  31, 1976. 

Therefore,  the  Secretary  has  desig- 
nated this  aiea  as  eligible  for  emergency 
loans  pursuant  to  the  provisions  of  the 
Consolidated  Farm  and  Rural  Develop- 
ment Act,  as  amended  by  Pub.  L.  94-68. 
and  the  provisions  of  7  CFR  1832.3(b' 
including  the  recommendation  of  Gov- 
ernor Edwin  Edwards  that  such  desig- 
nation be  made. 

Applications  for  emergency  loans  must 
be  received  by  this  Department  no  later 
than  March  10,  1977,  for  physical  losses 
and  October  7,.  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  receive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  subse- 
quent loans.  The  urgency  of  the  need  for 
loans  in  the  designated  area  makes  it 
impracticable  and  contrary  to  the  public 
interest  to  give  advance  notice  of  pro- 
posed rulemaking  and  invite  public  par- 
ticipation. 

Done  at  Washington,  DC.  this  18th 
day  of  January,  1977. 

Frank  B.  Elliott. 
Adminisirator, 
Farmers  Home  Administration. 

IFR  DOC.77-M68  FUed  1-24-77:8:45  am] 


[Designation  Number  A428J 

TEXAS 

Designation  of  Emergency  Areas 

The  Secretarj'  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantiallj'  affected  in  Lee  County,  Texas, 
as  a  result  of  excessive  rainfall  during 
the  growing  season  April  1  through  June 
30, 1976,  and  again  during  harvest  season 
September  15  through  December  13. 1976. 

Therefore,  the  Secretary  has  desig- 
nated this  area  as  eligible  for  emergency 
loans  pursuant  to  the  provisions  of  the 
Consolidated  Farm  and  Rural  Develop- 
ment Act,  as  amended  by  Pub.  L.  94-68. 
and  the  provisions  of  7  CFR  1832.3 <bi 
including  the  recommendation  of  Gov- 
ernor Dolph  Briscoe  that  swfti  designa- 
tion be  made. 

Applications  for  emergency  loans  must 
be  received  by  this  Department  no  later 
than  March  10,  1977,  for  physical  losses 
and  October  7,  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  receive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  sutse- 
quent  loans.  The  urgency  of  the  need  for 
loans  in  the  designated  area  makes  it  im- 
practicable and  contrary  to  the  public 
interest  to  give  advance  notice  of  pro- 
posed rulemakings  and  invite  public  par- 
ticipation. 

Done  at  Washington.  DC.  this  18th  day 
of  January.  1977. 

Frank  B.  Elliott. 
Administrator. 
Farmers  Home  Administration. 

[FR  Doc  77-2369  Piled  1-24-77:8:45  am 


1977.  Copies  are  available  for  inspection 
during  regular  working  hours  at  the  fol- 
lowing locations : 

USDA.  Forest  Service.  South  Agriculture 
Bldg..  Rm.  3230,  12th  St.  &  Independence 
Ave".  SW..  Washington.  D.C.  20250. 

USD.'V.  Forest  Service,  1720  Peachtree  Street. 
NW..  Rm.  804.  Atlanta,  Georgia  30309. 

US.  Forest  Service.  1765  Highland  Avemie. 
Box  40,  Montgomery.  Alabama  36101. 

A  limited  number  of  single  copies  are 
available  upon  request  to  Forest  Super- 
visor, National  Forests  in  Alabama.  1765 
Highland  Avenue.  Box  40.  Montgomery, 
Alabama  36101. 

Copies  of  the  environmental  statement 
have  been  sent  to  various  Federal.  State 
and  local  agencies  as  outlined  in  the 
CEQ  guidelines. 

Dated.  January  17.  1977. 

Robert  F.  Williams. 
Repional  Environmental 

Coordinator. 

•FR  Do.  77-2304  Filed  1-24-77:8:45  am] 


Forest  Service 

BANKHEAD  NATIONAL  FOREST 
TIMBER   MANAGEMENT  PLAN 

Availability  of  Draft  Environmental 
Statement 

Pursuant  to  section  102(2'  (C)  of  the 
National  Environmental  Pohcy  Act  of 
1969.  the  Forest  Service,  Depwwtment  of 
Agriculture,  has  prepared  a  final  en- 
vironmental statement  for  the  Bankhead 
National  Forest  Timber  Management 
Plan,  National  Forests  in  Alabama. 
USDA-FS-RS-FES    (Adm.)    76-23. 

This  unit  contains  179,294  acres  of  Na- 
tional Forest  land  located  in  Winston, 
Lawrence  and  Franklin  Counties.  Major 
actions  are  harvesting  timber  products, 
development  and  maintenance  of  wild- 
life improvements,  development  of  rec- 
reation facilities  for  dispersed  recreation 
and  construction  and  reconstruction  of 
roads. 

Ttus  final  environmental  statement 
was   transmitted  to   CEQ   January    17, 


Office  of  the  Secretary 

NATIONAL  MEAT  AND  POULTRY 
INSPECTION   ADVISORY  COMMITTEE 

Meeting 

Pursuant  to  the  provisions  of  the  Fed- 
eral Advisorv'  Committee  Act  (Pub.  L. 
92-463  >,  notice  is  hereby  given  that  a 
meeting  of  the  National  Meat  and  Poul- 
try Inspection  Advisory  Committee  will 
be  held  on  February  9,  1977,  beginning 
at  9  a.m.  in  Room  4306,  South  Building. 
U.S.  Department  of  Agriculture,  Wash- 
ington. D.C. 

The  purpKJse  of  this  Committee  is  to 
advise  and  make  recommendations  to  the 
Secretary  of  Agriculture  regarding  oper- 
ations pertaining  to  meat  and  poultry 
inspection  programs  pursuant  to  section 
301  of  the  Federal  Meat  Inspection  Act 
and  section  5  of  the  Poultry  Products 
Inspection  Act.  Matters  to  be  discussed 
will  include  administrative  procedures 
relating  to  letters  of  credit  for  State 
funds:  cooperative  agreements;  in  plant 
quaUty  control  programs;  survey  and 
study  of  drj'  sausage;  review  of  the  Sal- 
monella Advisory  Committee  activities; 
and  an  update  on  the  recommendations 
of  the  Expert  Panel  on  Nitrates  and  Ni- 
trosamines,  contact  study  of  meat  and 
poultry  inspection  and  litigation  ac- 
tivities. 

This  meeting  is  open  to  the  public,  but 
space  and  facilities  are  limited.  Com- 
ments of  Interested  person  may  be  filed 
with  the  Committee  before  or  after  the 
meeting. 

Information  pertaining  to  this  meeting 
may  be  obtained  from  Dr.  James  K. 
Payne.  Room  4347,  South  Building,  U.S. 

\ 
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Department  of  Agriculture,  14th  and  In- 
dependence Avenue,  SW.,  Washington, 
DC  20250,  Area  Code  (202)  447-6313. 

Dated:  January  21, 1977. 

F.  J.  Mtjlhern, 
Vice  Chairman. 

[FR  Doc.77-2566  Piled  l-24:-77;9:35  am] 

CIVIL  AERONAUTICS  BOARD 

[Order    77-1-39;    Docket    29123;    Agreement 
C.AJB.  26256;  IH  through  R-8] 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Order 

Issued  under  delegated  authority  Jan- 
uary 10.  1977. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
and  Part  261  of  the  Board's  Economic 
Regulations,  between  various  air  carriers, 
foreign  air  carriers,  and  other  carriers 
embodied  in  the  resolutions  of  TrafQc 


CMiference  2  (Europe/ Africa,  Middle 
East)  of  the  International  Air  Transport 
Association  (lATA) .  The  agreement  was 
adopted  at  the  Composite  Passenger 
Traffic  Conference  held  In  Miami  during 
September/October  1976,  and  has  been 
assigned  the  above  C.A.B.  agreement 
number. 

We  will  approve  the  first-  and  econ- 
omy-class fares,  which  -are  combinable 
with  fares  to/ from  United  States  points 
and  thus  have  indirect  application  in  air 
transportation  as  defined  by  the  Act,  but 
will  disclaim  jurisdiction  with  respect  to 
creative  fares  which  are  not  similarly 
combinable. 

Pursuant  to  authority  duly  delegated 
by  the  Board  in  the  Board's  Regulations 
14  CFR  385.14:     ' 

1.  It  is  not  found  that  the  following 
resolutions,  incorporated  in  Agreement 
CA.B.  26256  as  indicated,  and  which 
have  indirect  application  in  stir  transpor- 
tation as  defined  by  the  Act,  are  adverse 
to  the  public  interest  or  in  violation  of 
the  Act: 


AgTeement 
CAB 


L*.TA 
No. 


Title 


38250: 

R-1.... -  001b 

R-2 002 

R-3 022b 

R-4 052 

R-S 062 


Application 


TC2— Special  Effectiveness  Resolution  (Tie-in) 

Standard  Readoption  Resolution • 

TC2  (EiMpt  Within  Europe)  Adjufiment  Factors  For  Sales  of  Passenger 
Air  Transportation  (New).  j 

TC2  First  Class  Fares _ I 

TC2  Economy  Class  Fares - - 1 


2    It  Is  not  found  that  the  following  resolutions,  incorporated  In  Agreement 
C.A.B.  26256,  affect  air  transportation  within  the  meaning  of  the  Act: 


Agreement 
CAB 


36236: 
R-«. 
R-7. 
R-«. 


lATA                                                           Title                          , 
No.  1 

072b  TC2  Creative  Fares  Except  Europe  (Readopiing  and  Ajnendiiig}. 

OTfa  TC2  Common  Interest  Group  Fares  (Readopting  and  4jnending) 

093  TC2  Teachers  Fares  (Readopting  and  Amending) 


Application 


Accordingly,  It  is  ordered.  That: 

1.  Those  portions  of  Agreement  C.A.B. 
26256  described  in  finding  paragraph  1 
above,  which  have  indirect  application 
In  air  transportation  as  defined  by  the 
Act,  be  and  hereby  are  approved ;  and 

2.  Jurisdiction  be  and  hereby  is  dis- 
claimed with  respect  to  those  portions  ol 
Agreement  CA.B.  26256  described  in 
finding  paragraph  2  above. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  order  pursuant  to  the 
Board's  Regulations,  14  CFR  385.50,  may 
file  such  petitions  within  ten  days  after 
the  date  of  service  of  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  CivU  Aeronautics 
Board  upon  expiration  of  the  above  peri- 
od, unless  within  such  period  a  petition 
for  review  thereof  Is  filed  or  the  Board 
gives  notice  that  it  will  review  this  order 
on  its  own  motion. 

This  order  will  be  published  in  the 
Federal  Register. 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doc.77-2163  Piled  l-24-77;8:45  am] 


[Order  77-1-53;  Docket  27573:  Agreement 
C.AJB.  26316  R-1  through  B-3;  Agreement 
CAB.  26325  R^l  through  R-31 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Order 

Issued  under  delegated  authority  Jan- 
uary 11.  1977. 

Agreements  have  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  carriers, 
foreign  air  carriers  and  other  carriers 
embodied  in  the  resolutions  of  the  Joint 
Traffic  Conferences  of  the  International 
Air  Transport  Association  (lATA). 

The  agreements  name  additional  spe- 
cific commodity  rates  as  set  forth  below, 
reflecting  reductions  from  general  cargo 
rates;  and  were  adopted  pursuant  to  un- 
protested notice  to  the  carriers  and 
promulgated  in  lATA  letters  dated  De- 
cember 17  and  23, 1976. 


NOTICES 


4.">or> 


Aprwnient         Specific 
CAB  oommoditr 

Item  No. 


This  order  shall  be  effective  and  be- 

DeaeiipUon  and  rau  come  the  action  of  the  Civil  Aeronautics 

Board  upon  expiration  of  the  above  pe- 

—    -  rlod,  unless  within  such  period  a  petition 

for  review  thereof  is  filed  or  the  Board 

Clothii.g.  f'H.iM  •  .r.  .->i;  .-.-wenr.  undergarments,  finished   or   serair;nii!a-d.'  310  cTcg  irives  notice  that  it  Will  re%'iew  this  order 

mLtnimuiii  wiitihi  6«.io  kg.  From  New  York  to  Lagos.  _  if          _          t--^n 

Clothing.  fooi'*(  ir.  onierwear,  undergarments,  finished  or  semiruiished.'  148  c\%.'  on  lis  OWn  mOClOn. 

minimum  weieM  i-*.!  kg.  From  Bucharest  to  New  York.  ^^  .                                                      ■      .     • 

TotaUzators  ',par;-Mii.ural)  including  ticket  rolls.  275  c'kg.  mir.iinii:'.!  woiclil  l.^yw  This    order    Will    DC    published    111    tlie 

kg.  From  Syd:ii-y  to  New  York.  PEDER.^L  REGISTER. 

Floral  and  nurs.:-;.  >-o  k  iiid  SOPds.  exdud:ng  cut  f.owcr?-  l.'>3  c'kg.' :r..ii:T;iU!U  w,  .^'.l  PHYLLIS  T    KaYLOR 

200  kg.  From  Cbpciliastn  to  New  York.  '    _                " 

Stoves  and  rane.i,  pjuj  kettles  and  baking  tins.*  104  c,'kg.>  minimum  weight  500  kg.  ^ecreiarp. 

99  c'kE.'niii'iniur.i  weight  1.000  kg.  From  I'aris  to  New  York.  106  c'kg.' mimnium  „,  ,,,.>.t   r^  »  n    ocioa 
weight  500  kg.  101  cAg,"  minimum  we;ght  1,000  kg.  From  Lyon  to  New  Ycrk.  .^i.p.el.\.i  nt   l  a.b.   .iOdZ4 

Partsof  imtomoMle?.  rnoiorscooters.  motori  voles,  bicycles.' 14.5c,'kg,  miniinuir- w.-li'.  ,,  ,„,   .•„                              n.,<.^„n»v«« 

100  kg.  lie  c  kg.  :'.;ii.;i;iim  weight  .W  kj;.  From  New  York  to  Bti^l  .!■.<;.  ' ''    '  -^"^                              uescription 

._. - 0176--        .--     Ciiocolate  and  chocolate  ;  t.i;.- 

•  >ie  applicable  tariffs  for  complcio  toninioiliiy  de34.n1  •lions.  ufactures. 

1  Expffcs  Sept.  30,  1977.  0230Q .       Eggs— fre«ll.» 

!  Expires  Dec.  31. 19n.  0308 Fish  and  fish  product- 

'  Sec  applicable  tariffs  (or  conii.leio  ( n:..i!i...,,l;- >   i.s.  I  ii>i!..as.  pggg                     Fl<ih-  excluding     live      i'.-.cd- 


J«16: 
HI 

K  - 

It  :; 

1:   1 

U  J 

K  ?■ 


2206 
2006 
4375 


1407 
3405 


42M 


Pursuant  to  authority  duly  delegated 
by  the  Board  In  the  Board's  Regulations. 
14  CFR  385.14,  It  is  not  found  that  the 
subject  agreements  are  adverse  to  the 
public  interest  or  In  violation  of  the  Act. 
provided  that  apiwoval  is  subject  to  the 
conditions  hereinafter  ordered. 

Accordingly,  it  is  ordered.  That : 

Agreements  CJ\..B.  26316,  R-1  tiirough 
R-3  and  C.A.B.  26325,  R-1  through  R-3. 
are  approved,  provided  that  (a  •  approval 
shall  not  constitute  approval  of  tlie  spe- 
cific commodity  description  contained 
therein  for  purposes  of  tariff  publica- 
tions; (b)  tariff  filings  shall  be  marked 
to  become  effective  on  not  less  than  30 
days'  notice  from  the  date  of  filing;  and 
fc)  where  a  specific  commodity  rate  is 
published  for  a  specified  minimum 
weight  at  a  level  lower  than  the  general 
commodity  rate  appUcable  for  such 
weight,  and  where  a  general  commodity 
rate  is  published  for  a  greater  minimum 
weight  at  a  level  lower  than  such  specif- 
ic commodity  rate,  the  specific  commod- 
ity rate  shall  be  extended  to  all  such 
greater  minimum  weights  at  the  appli- 
cable genial  commodity  rate  level. 

Persons  entitied  to  petition  the  Board 
for  review  of  this  order,  pursuant  to  the 
Board's  Regulations,  14  CFR  385.50.  may 
file  such  petitions  within  ten  days  after 
the  date  of  service  ol  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  unless  within  such  period  a  peti- 
tion for  review  Is  filed  or  the  Board  gives 
notice  that  It  will  review  this  order  on  its 
own  motion. 

This  order  will  be  published  ir.  the 
Federal  Register. 

Phyllis  T.  Kaylor. 

Secreta^'j. 


[FR  Doc.77-2164  Filed  1-24- 


:  8 :  45  am 


[Order  77-1-55;  Etocket  27573;  .\ereen'.e;.- 
C.A3.  26234] 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Order 

Issued  imder  delegated  authority  Jan- 
uary 11, 1977. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 


Federal  Aviation  Act  of  1958   ithe  Act  >  ^^^^■'    ^ 

and  Part  261  of  the  Boards  Economic     °3°« Fish,  crabs  and  or  shnn.p-  - 

_        ,    ..           ..  J^                  „•              •  excluding    fish.    live,    mcci- 

Regulations   l)etween   various   air   car-  j^,]^,      " 

riers,  foreign  air  carriers,  and  other  car-  qqq^                Turi^ey  meat   - 

riers,    embodied    in   the    resolutions    of     1435.-     carnation    and    chrys.iiiiiie'- 

Traffic  Conference  2  of  the  International  mum  cuttings 

Air  Transport  Association   (lATAV  The  1436_    .        -.     Carnation     and     chiv'^anil.c- 

agreement    was    adopted    at    the    38th  mum  cuttings.' 

Meeting  of  the  TC2  Specific  Commodity     i926 *"'^^'^  sausage  casings 

Rates  Board  in  Geneva  held  November     f'l JlVf^^ZJ^^Jfllir. 

._   „_   iQrjc  2413 Cotton  denim  outwear.' 

Zr,^'  ,,.,,.,  ,      2811.      Blankets,     bed    sheets,     bcd- 

The  agreement  would  establisli  seveial  spreads,    puiowcases.    mo- 
new  specific  commodity  descriptions  and  quit©  nets  and  towels.' 

change  the  area  of  apphcation  on  sev-     4414 Loudspeakers,  tape  recorder-. 

eral  descriptions  as  well  as  change  the  record  players,  radios,  am- 

descriptions  as  shown  in  the  Attachment  pUfiers    ^  and      acces.sories 

and  estabUsh  specific  commodity  rates  thereof.'  = 

for  several  items  to  apply  between  van-     ^^"^ Electrical  parts  for  auton;,- 

ous  world  markets  outside  of  ah- trans-     ^^.^ TooL'^onsisting  of  twist  drtiN 

portation  (Europe/ Africa/Middle  East).  masonry  drills,  mining  cut- 

We    will    approve    the    descriptions    as  ters.     reamers,     tool     bu^. 

shown  in  the  Attachment  which  have  hacksaw    blades,    punches. 

general  application  within  air  transpor-  builders  levels,  screwdri-.  er.=, 

tation  as  defined  by  the  Act  but  will  dis-  hammers.       pliers.       vin  . 

claim  jurisdiction  with   respect  to  the  shifting  and  or  adju-stab:? 

rates  which  involve  points  solely  outside  .,.,                     spanners.* 

«f  „;>*-«.,„^-^-*.,4.j«^  *^^I Pneumatic     equipment     and 

of  air  transportation.    .^      ^   ,      _,  ,        ^  ^  tools,    namely   compressors. 

Pursuant  to  authority  duly  delegated  uolsts.  rock  drill  machine.. 

by  the  Board  in  the  Board's  Regulations.  hand-held  power  tools,  cen- 

14  CFR  385.14:  trlfugal    and    reciprocal  111- 

1.  It   is    not   found    that   the   specific  pumps,  steam  jet  ejectors 

commodity  descriptions  incorporated  in     *^52 Compressors.' 

Agreement    C.A.B.    26324.    which    have    t^ SS^  "^J  f  1^^"  ^'"^" 

general  application  in  air  transportation     6I12 Plastic  sheets  in  rolls  strips  • 

as  defined  by  the  Act.  are  adverse  to  the    6230 cyiinders-^mpty  or  fined - 

public  Interest  or  in  violation  of  the  Act.  ^jth  medical  gases.  - 

2.  It   is   not   found   that   the   specific     7123 Religious  books.' 

commodity  rates  incorporated  in  Agree-    7184 Technical      documents      ;■>? 

ment  C.A.B.  26324  which  involve  trans-  driuing  operations  • 

portation  solely  between  foreign  points     7448 Rubber  seals.' 

affect    air    transportation    within    the     7610 Wooden   furniture   una.s-ein- 

meaningof  the  Act.  bled.  plywood,  veneer  \vo.id. 

Accordingly,  it  is  ordered.  That:  sawn  timber.  - 

1.  Those  portions  Of  Agreement  C.A.B.     ^-^^^  ^'^"^   ^"^^   photographs    ex- 

26324  set  forth  in  the  Attachment  which  ^  ^Jf '^^  newsreel  flim  and 

.                         ,           »•      J..         ■         .      i  motion  picture  nlm,  or  35 

have  general  application  in  air  trans-  ^im  or  larger  dimension. 

portation  as  defined  by  the  Act.  be  and     959., ^      ^   ^^ extinguishers' 

hereby  are  approved ;  and  ^^g^ gaf ety  and/or  racing  helmet* 

2.  Jurisdiction  be  and  hereby  is  dis-  work  gloves,  safety  harnes- 
claimed  with  respect  to  that  portion  of  ses  tised  by  an  indlvldiud 
Agreement  C.A.B.  26324  described  in  for  oonjstructlon,  building, 
finding  paragraph  2  above.  maintenance  and  mining.' 

Persons  entitled  to  petition  the  Board  '  Area  of  application  changed, 

for  review  of  this  order,  pursuant  to  the  '  Description  changed. 

Board's  Regulations.  14  CFR  385.50.  may  '  Deleted, 

file  such  petitions  within  ten  days  after  '  ^^"^  description, 

the  date  of  service  of  this  order.  (FR  Doc.77-2165  Filed  l-2*-77;8:45  am] 
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JOrder  77-1-85:  Docket  29123;  Agreement 
CA.B.  26211,  R-1  through  R-8] 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Order 

Issued  under  delegated  authority  Jan- 
uary 14, 1977. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  car- 
riers, foreign  air  carriers,  and  other  car- 
riers embodied  in  the  resolutions  of 
TraflBc  Conference  1  of  the  International 
Air  Transport  Association  (lATA).  The 
agreement  was  adopted  at  the  Composite 
Passenger  Traffic  Conference  held  In 
Miami,  Florida  during  October  1976. 

Agreement  C.A.B.  26211,  which  only 
affects  air  transportation  Indirectly, 
would  establish  new  fare  levels  between 
points  within  South  America  effective 
May  1,  1977  through  March  31,  1978.  In 
general,    all    first-class,    economy,    and 


NOTICES 

promotional  fares  would  be  increased  by 
five  percent.  However,  special  fares  te/ 
from  Venezuela  would  be  Increased  by 
seven  percent,  except  for  special  fares 
between  Venezuela  and  BrazU  which 
would  be  increased  by  the  five  percent 
formula.  We  will  aw>rove  those  portions 
of  the  agreement  governing  fares  which 
are  combinable  with  fares  to/from 
United  States  points  and  thus  have  In- 
direct application  In  air  transportation 
as  defined  by  the  Act.  Jurisdiction  will 
be  disclaimed  on  the  balance  of  the  reso- 
lutions which  govern  noncombinable 
fares  and  thus  have  no  application  in  air 
transportation. 

Pursuant  to  authority  duly  delegated 
by  the  Board  in  the  Board's  Regulatioas, 
14  CFR  385.14: 

1.  It  is  not  found  that  the  following 
resolutions.  Incorporated  in  the  agree- 
ment as  Indicated  and  which  have  indi- 
rect application  hi  air  transportation  as 
defined  by  the  Act,  are  adverse  to  the 
public  Interest  or  hi  violation  of  the  Act: 


AcnemeDt 
CAB 


lATA 
No. 


Title 


Application 


aesii- 

R-l 0011)  III 

lt-2 002  111 

R-3 OSld 

R-4 OOld 

E-5 0701 


I 


TCI— .«pwial  Effottivcnfss  Resolution  (Tie-in) KSouth  America). 

sundard  Adoption  Resolution .,_ i  (South  America). 

TCI  F.rst-Class  Farea. i  (South  AmericS. 

TCI  Economy-Class  Fw-es        ...       1  (South  Americ^. 

TCI  Exoursion  Fares— Within  South  America  (New) 1. 


2.  It  is  not  found  that  the  following  resolutions,  incorporated  In  the  agreement 
as  indicated,  affect  air  transportation  within  the  meaning  of  the  Act: 


Agreement 
CAB 


28211: 
R-e. 

R-^7. 
R-8. 


lATA 

No. 


OTaL 

064hh 

084W 


Title 


Appliratien 


-i- 


Tri  30-Day  Group  Excur^icn  Fares  (Within  South  America)  (Revalidat- 
ing and  AmenJinR). 

TCI  Group  Inclusive  Tour  Pare*— Sooth  America  (Revalidating  and 
Amending). 

TCI  Oroup  Inclusive  Tour  Fares— BdJvWChile/Colorabla'Ecuador 
Peru. 


Accordingly,  it  is  ordered.  That: 

1.  Those  portions  of  Agreement  CJ^.B. 
26211,  described  in  finding  paragraph  1 
above  and  which  have  Indirect  applica- 
tion in  air  transportation  as  defined  by 
the  Act,  be  and  hereby  are  approved; 
and 

.  2.  Jurisdiction  be  and  hereby  Is  dis- 
claimed with  respect  to  those  portions  of 
Agreement  C.A.B.  26211  described  in 
finding  paragraph  2  above. 

Persons  entitled  to  petition  the  Board 
lor  review  of  this  order  pursuant  to  the 
Board's  Regulations,  14  CFR  385.50,  may 
file  such  petitions  wltliln  ten  days  after 
the  date  of  service  of  this  order. 

nils  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  upon  expiration  of  the  above  pe- 
riod, unless  within  such  period  a  peti- 
tion for  review  thereof  is  filed  or  the 
Board  gives  notice  that  it  will  review 
this  order  on  Its  own  motion. 

This  order  will  be  published  in  the 
Federal  Register. 

Phyllis  T.  Kaylor, 
Secretary. 

|TO  Doc .77-2 162  med  1-24-77:8:45  am] 


{Order   77-1-B8;    Docket   29133;    Agreement 
O.A.B.  36356] 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Delayed  Inaugural  Flights  Agreement 

Order 

Issued  under  delegated  authority  Jan- 
uary 11,  1977. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Aot) 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  carriers, 
foreign  air  carriers,  and  other  carriers 
embodied  tn  the  resolutions  of  Trafac 
Conference  1  of  the  International  Air 
Transport  Association  (lATA).  Ttie 
agreement,  adopted  by  mail  vote,  has 
been  assigned  the  above  C.A.B.  agree- 
ment number. 

The  agreement  would  permit  Ecuabo- 
riana  to  postpone  to  a  date  not  later 
than  March  31,  1977,  the  performance 
of  its  Inaugural  flight  between  Nassau, 
Bahamas  and  Quito,  Ecuador. 

Pursuant  to  authority  duly  delegated 
by  the  Board  in  the  Board's  Regulations 


14  CFR  385.14,  it  is  not  found  that  res- 
olution 100  (Mail  90)  200h  lncorpc«-ated 
in  Agreement  C.A.B.  26356  as  indicated, 
is  adverse  to  the  public  interest  or  in 
violation  of  the  Act. 

Accordingly,  it  is  ordered.  That: 

Agreement  C.A.B.  26356  be  and  hereby 
i.s  approved. 

Persons  entitled  to  petition  the  Board 
fpr  review  of  this  order  pursuant  to  the 
Boards  Regulations,  14  CFR  385.50,  may 
file  such  petitions  OTthin  ten  days  after 
the  date  of  service  of  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  upon  expiration  of  the  above 
period,  unless  within  such  period  a  peti- 
tion for  review  thereof  Is  filed  or  the 
Board  gives  notice  that  it  will  review 
this  order  on  its  own  motion. 

This  order  will  be  published  in  the 
Federal  Register. 

Phyllis  T.  Kaylor, 
Secretary. 

(FR  Doc.77-2332  Piled  l-24-77;8:45  am] 

COMMISSION  ON  CIVIL  RIGHTS 

NEW  YORK  ADVISORY  COMMITTEE 

Agenda  and  Notice  of  Open  Meeting 

Notice  Is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  CommisslMi  on  Civil  Rights, 
that  a  planning  meeting  of  the  New  York 
Advisory  Committee  <SAC)  of  the  Com- 
mission will  convene  at  4:30  p.m.  and  end 
at  7:30  p.m.  on  February  9,  1977,  at  the 
Phelps  Stokes  Fund,  New  York,  New  York 
10028. 

Persons  wishing  to  attend  this  open 
meeting  should  contaet  the  Commit- 
tee Chairperson,  or  ttee  Northeast  Re- 
gional Office  of  the  Commission,  26  Fed- 
eral Plaza,  Room  1639,  New  York,  New 
York  10007. 

The  purpose  of  this  naeetlng  is  to  dis- 
cuss ongoing  Asian  American  project  and 
plans  for  new  project. 

This  meeting  will  be  conducted  pur- 
suant to  the  provisions  of  the  rules  and 
regulations  of  the  Ceauirission. 

Isaiah  T.  CaiswKLL,  Jr., 
Advisory  Committee 
Management  Officer. 
[PR  Doc.77-2333  Piled  1-24-77:8:45  amj 


DEPARTMENT  OF  COMMERCE 

Domestic  and  International  Business 
Adminielratien 

BOWMAN  GRAY  SCHOOL  OF  MEDICINE 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Article 

The  following  is  a  decision  on  an  ap- 
plication for  duty-fvee  entry  of  a  sci- 
entific article  pursuant  to  section  6(c) 
of  the  Educational,  Selentlfic,  and  Cul- 
tural Materials  Importation  Act  of  1966 
(Pub.  L.  89-651,  80  Stat.  897)  and  the 
regulations  issued  th»eunder  as 
amended  (15  CFR  Part  801). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
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Department  of  Commerce,  at  the  OflBce 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C.  20230. 

Docket  Number:  7&-00492.  Applicant: 
Bowman  Gray  School  of  Medicine  of 
Wake  Forest  University,  300  South  Haw- 
thorne Road,  Winston-Salem,  North 
Carolina  27103.  Article:  Electron  Micro- 
scope, Model  EM  9S-2.  Manufacturer: 
Carl  Zeiss,  West  Germany.  Intended  use 
of  article:  The  article  is  intended  to  be 
used  for  viewing  biological  tissue  speci- 
mens of  various  types.  Research  to  be 
conducted  will  include : 

1.  The  identification  and  characteriza- 
tion of  synaptosomes  from  specially 
treated  and  prepared  nervous  tissue. 

2.  The  identification  of  myelin  figures 
by  negative  staining  procedures  and  re- 
search concerning  muscle  metabolism. 

3.  Effects  of  intrauterine  devices  and 
prostaglandines  on  the  female  repro- 
ductive system  and  regenerative  repair 
in  the  vertebrate  central  nervous  system. 

The  article  will  also  play  a  major  role 
in  a  training  program  and  will  be  used 
as  the  teaching  Instrument  in  an  elec- 
tron microscope  course  entitled.  "Meth- 
ods in  Histological  Research — Anatomy 
407." 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  was  being  manufactured  in 
the  United  States  at  the  time  CTustoms 
received  this  application  (July  23,  1976 1 . 

Reasons:  The  foreign  article  is  a  rela- 
tively simple,  easy  to  operate,  medium 
resolution  electron  microscope  designed 
for  confident  use  by  beginning  students 
with  a  minimum  of  detailed  program- 
ming. The  article  provides  7  Angstroms 
point  to  point  resolution,  an  accelerating 
voltage  of  60  kilovolts  (KV),  and  low 
distortion  magnifications  from  140- 
60,000X  (Magnifications  of  140  to  lOOOX 
are  within  the  normal,  light  microscopic 
range) .  Thus  the  article  covers  the  range 
of  light  and  electron  microscopy.  The 
Department  of  Health,  Education,  and 
Welfare  (HEW)  advises  in  its  memo- 
randum dated  December  10,  1976  that 
the  Ibw  distortion,  low  magnification  ca- 
pabilities available  specifically  in  the 
optical  range  at  140X,  as  well  as.  sim- 
plicity and  ease  of  operation  are  perti- 
nent to  the  purposes  for  which  the  for- 
eign article  is  Intended  to  be  used.  HEW 
also  advises  that  it  knows  of  no  domestic 
instrument  or  apparatus  which  provided 
the  pertinent  features  of  the  article  at 
the  time  customs  received  this  applica- 
tion. 

The  Department  of  Commerce  knows 
of  no  other  Instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  was  being 
manufactured  In  the  United  States  at 
the  time  Customs  received  this  appli- 
cation. 


(Catalog  of  Federal  Domestic  AssLst&nce  Pro- 
gram No.  11.106,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 

Richard  M.  Seppa. 
Director,  Special 
Imports  Programs  Dii^ision. 

(PR  Doc.77-2276  Piled  1-24-77:8:45  am) 


CARNEGIE   INSTITUTION   OF 
WASHINGTON 

Decision  on  Application  for  Cuty-Free  Entry 
of  Scientific  Article 

The  following  is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  CJultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897)  and  the  regula- 
tions issued  thereunder  as  amended  (15 
CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C.  20230. 

Docket  Number:  76-00523.  AppUcant: 
Carnegie  Institution  of  Washington,  De- 
partment of  Embryology,  115  W.  Univer- 
sity Parkway,  Baltimore,  Md.  21210. 
Article:  Electron  Microscope  Model 
JEM-IOOS  and  accessories.  Manufac- 
turer: JEOL  Ltd.,  Japan.  Intended  use  of 
article :  The  article  is  intended  to  be  used 
for  studies  of  DNA  molecules,  artificial 
membranes,  membranes  of  cultured  cells, 
and  ultrastructure  of  nerve  and  muscle 
cells.  The  experiments  to  he  conducted 
wiU  include  measuring  the  length  of 
single-  and  double -stranded  regions  of 
DNA  molecules  that  have  been  enzy- 
matically  digested,  observing  the  fusion 
of  artificial  and  natural  membranes,  lo- 
cating and  quantifying  specific  proteins 
in  nerve  and  muscle  cells,  and  charac- 
terizing the  distribution  and  structure  of 
synapses  in  the  nervous  system.  The  arti- 
cle will  also  be  used  for  training  grad- 
uate students  and  postdoctoral  trainees 
who  are  working  on  the  research  de- 
scribed alxjve. 

Comments:  No  conynents  have  been 
received  with  respect'  to  this  applica- 
tion. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  use,  was  being  manufactured  in  the 
United  States  at  the  time  the  foreign 
article  was  ordered  (September  9,  1976) . 

Reasons:  The  foreign  article  is 
equipped  with  a  eucentric  side  entry 
goniometer  stage  with  a  specified  re- 
solving power  of  7A  point  to  point.  The 
Department  of  Health,  Education,  and 
Welfare  (HEW)  advises  in  its  memoran- 
dum dated  December  20,  1976  that  the 
eucentric  goniometer  stage  of  the  article 
is  pertinent  to  the  applicant's  studies. 
HEW  further  advises  that  it  knows  of  no 
domestic  instrument  which  provided  the 
pertinent  feature  at  the  time  of  order. 


The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  was  t>eing 
manufactured  in  the  United  States  at 
the  time  the  article  was  ordered. 

(Catalog  of  Federal  Domestic  Aasi£tance  Pro- 
gram No.  11.105.  Importation  of  Duty-Free 
Education.-il  and  Scientific  Materials.) 

Richard  M.  Seppa. 
Director.  Special 
Import  Programs  Division. 

IFR  Doc  77  2277  PUed  l-24-77;8:45  am| 


COMPUTER   SYSTEMS  TECHNICAL 
ADVISORY  COMMITTEE 

Open  Meeting 

Pursuant  to  section  10(a)  (2>  of  tlie 
Federal  Advisory  Committee  Act,  5  U.S.C. 
App.  I  (Supp.  V,  1975),  notice  is  hereby 
given  that  a  meeting  of  the  Computer 
Systems  Technical  Advisory  Committee 
will  be  held  on  Thursday,  February  10. 
1977,  at  9:30  a.m.  in  Room  3817,  Main 
Commerce  Building,  14th  and  Constitu- 
tion Avenue,  NW.,  Washington,  D.C. 

The  Computer  Systems  Technical  Ad- 
visory Committee  was  inlti«dly  estab- 
lished on  January  3,  1973.  On  Decem- 
ber 20,  1974,  and  January  13,  1977,  the 
Assistant  Secretary  for  Administration 
approved  the  recharter  and  extension  of 
the  Committee,  pursuant  to  Section  5 
(c)  (1>  of  the  Export  Administration  Act 
of  1969.  as  amended,  50  U.S.C.  App.  Sec. 
2404(c)(1)  and  the  Federal  Advisory 
Committee  Act. 

The  Committee  advises  the  OflBce  of 
Export  Administration,  Bureau  of  East- 
West  Trade,  with  respect  to  questions 
involving  technical  matters,  worldwide 
availability  and  actual  utilization  of  pro- 
duction and  technology,  and  licensing 
procedures  which  may  affect  the  level 
of  export  controls  applicable  to  com- 
puter systems,  Including  technical  data 
related  thereto,  and  including  those 
whose  export  is  subject  to  multilateral 
(CCX^OM)  controls. 

The  agenda  for  the  meeting  is: 

( 1 )  Opening  remarks  by  the  Chairman 

(2)  Presentation  of  papers  or  comments 
by  the  public. 

(3)  R«ports  on  the  work  programs  of  the 
Subcommittees : 

(a)  Technology  Transfer; 

( b )  Foreign  Availability: 

(c)  Licensing  Procedures;  and 

(d)  Hardware. 

The  meeting  will  be  open  for  public 
observation  and  a  limited  number  of 
seats  will  be  available.  To  the  extent 
time  permits  members  of  the  public  may 
present  orsd  statements  to  the  Commit- 
tee. Written  statements  may  be  sub- 
mitted at  any  time  before  or  after  the 
meeting. 

Copies  of  the  minutes  of  the  meeting 
will  be  available  upon  written  request 


^ 
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addi'essed  to  the  Freedom  of  Informa- 
tion OflScer,  Room  3012,  Domestic  and 
International  Business  Administration, 
U.S.  Department  of  Commerce,  Wash- 
in?ton,  D.C.  20230. 

For  further  Infonnation,  contact  Mr. 
Charle.s  C.  Swanson,  Director.  Opera- 
tions Division,  Office  of  Export  Adminis- 
tration, Domestic  and  International 
Business  Administration,  Room  1617M, 
U.S.  Department  of  Commerce,  Wash- 
ington, DC.  -20230,  telephone:  A  C  202- 
:i  77-4 196. 

Dated:  January  19, 1977. 

Rauer  H.  Meyer, 
Director,  Office  of  Export  Ad- 
ministration. Bureau  of  East- 
West  Trade,  U.S.  Department 
of  Commerce. 

(FR  Doc  77-2255  FUed  1-24-77:8:45  am] 


COMPUTER  SYSTEMS  TECHNICAL  ADVI- 
SORY COMMITTEE:  FOREIGN  AVAIL- 
ABILITY SUBCOMMITTEE 

Open  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act,  5  U.S.C. 
App.  I  (Supp.  V,  1975) ,  notice  is  hereby 
given  that  a  meeting  of  the  Foreign 
Availability  Subcommittee  of  the  Com- 
puter Systems  Technical  Advisory  Com- 
mittee will  be  held  on  Wednesday,  Febru- 
ary 9, 1977.  at  1  pjn.  in  Room  3817.  Main 
Commerce  Building,  14th  and  Consti- 
tution Avenue,  NW^  Washington.  D.C. 

The  Computer  Systems  Techrilcal  Ad- 
visory Committee  was  Intially  established 
on  January  3.  1973.  On  December  20, 
1974  and  January  13.  1977.  the  Assistant 
Secretary  for  Administration  approved 
the  recharter  and  extension  of  the  Com- 
mittee, pursuant  to  section  5(c)  (1)  of  the 
Export  Administration  Act  of  1969,  as 
amended,  50  U.S.C.  App.  Sec.  2404(c)  (1) 
and  the  Federal  Advisory  Committee  Act. 
The  Foreign  Availability  Subcommittee 
of  the  Computer  Systems  Technical  Ad- 
visory Committee  was  established  on 
July  8.  1975.  with  the  approval  of  the 
Director,  OflSce  of  Export  Administra- 
tion, pursuant  to  the  charter  of  the 
Committee. 

The  Committee  advises  the  Office  of 
Export  Administration,  Bureau  of  East- 
West  Trade,  with  respect  to  questions  in- 
volving technical  matters,  worldviide 
availability  and  actual  utilization  of  pro- 
duction and  technology,  and  licensing 
procedures  which  may  affect  the  level  of 
export  controls  applicable  to  computer 
systems.  Including  technical  data  relat- 
ed thereto,  and  including  those  whose 
export  Is  subject  to  multilateral  (CO 
COM)  controls.  Tlie  Foreign  Availability 
Subcommittee  was  formed  to  ascertain 
If  certain  kinds  of  equipment  are  avail- 
able In  non-COCOM  and  Communist 
bloc  coimtries,  and  if  such  equipment  Is 
available,  then  to  ascertain  if  it  is  tech- 
nically the  same  or  similar  to  that  avail- 
able elsewhere. 

(1)  Opening  remarks  by  the  Subcommit- 
tee Chairman. 

(2)  Presentation  of  papers  or  comments 
by  the  public. 

(3)  Dlacun  new  work  program  for   1977. 
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The  meeting  will  be  open  for  public 
observation  and  a  limited  number  of 
seats  will  be  available.  To  the  extent 
time  permits  members  of  the  public  may 
present  oral  statements  to  the  Subcom- 
mittee. Written  statements  may  be  sub- 
mitted at  any  time  before  or  after  the 
meeting. 

Copies  of  the  minutes  of  the  meeting 
will  be  avaDable  upon  written  request 
addressed  to  the  Freedom  of  Informa- 
tion Officer,  Room  3012,  Domestic  and 
International  Business  Administration, 
U.S.  Department  of  Commerce,  Wash- 
ington, D.C.  20230. 

For  further  information,  contact  "Mx. 
Charles  C.  Swanson,  Director,  Opera- 
tions Division,  Office  of  Export  Adminis- 
tration, Domestic  and  International 
Business  Administration,  Room  1617M, 
U.S.  Department  of  Commerce,  Wash- 
ington, D.C.  20230,  telephone:  A  'C  202- 
377-4196. 

Dated:  January  19,  1977. 

Rauek  H.  Meyer, 
Director,  Office  of  Export  Ad- 
ministration, Bureau  of  East- 
West  Trade,  U.S.  Department 
of  Commerce. 

|PR  Doc.77-2253  PUed  1-24-77:8:45  am) 


COMPUTER  SYSTEMS  TECHNICAL  ADVI- 
SORY COMMITTEE;  HARDWARE  SUB- 
COMMITTEE OF  THE 

Open  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Coounlttee  Act,  5  U.S.C. 
App.  I  (Supp.  V,  1975).  notice  Is  hereby 
given  that  a  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  <m  Wednesday,  February  9, 1977,  at 
9  ajn.  In  Room  3817,  Main  Commerce 
Building,  14th  and  Constitution  Avenue, 
NW,  Washington,  D.C. 

The  Computer  Systems  Technical  Ad- 
visory Committee  was  initially  estab- 
lished on  January  3,  1973.  On  December 
20,  1974,  and  January  13,  1977,  the  As- 
sistant Secretary  for  Administration  ap- 
proved the  recharter  and  extension  of 
the  Committee,  pursuant  to  section  5(e) 
(1)  of  the  Export  Administration  Act  of 
1969.  as  amended.  50  UJS.C.  App.  Sec. 
2404(c)(1)  and  the  Federal  Advisory 
Committee  Act.  The  Hardware  Subcom- 
mittee of  the  Computer  Systems  Techni- 
cal Advisory  Committee  was  established 
on  July  8,  1975,  with  the  approval  of  the 
Director.  Office  of  Export  Administra- 
tion, pursuant  to  the  charter  of  the  Com- 
mittee. 

The  Committee  advises  the  Office  of 
Export  Administration,  Bureau  of  East- 
West  Ti-ade.  with  respect  to  questions  in- 
volving technical  matters,  worldwide 
availability  and  actual  utilization  of 
production  and  technology,  and  licensing 
procedures  which  may  affect  the  level  of 
export  controls  appUcable  to  computer 
systems,  including  technical  data  related 
thereto,  and  including  those  whose  ex- 
port is  subject  to  multilateral  (COCOii) 
controls.  The  Hardware  Subcommittee 
was  formed  to  continue  the  work  of  tJhe 
Performance  Characteristics   smd  Per- 


formance Measurements  Subcommittee. 
pertaining  to  (a)  maintenance  of  the 
processor  performance  tables  and 
further  Investigation  of  total  systems 
performance;  and  (b)  investigation  of 
array  processors  in  terms  of  establishing 
the  significance  of  these  devices  and  de- 
termining the  diflferences  in  character- 
istics of  various  types  of  these  devices. 
The  agenda  for  the  meeting  is : 

(1)  Opening  reinark.s  by  the  Subcommiuee 
Chairman. 

(2)  Presentation  ot  papers  or  comnier.:< 
by  the  public. 

(3)  Dlscuwslon  of  computer  performaiuc 
measurements. 

(4)  Discuss  new  work  program  for  1977. 

The  meeting  will  be  open  for  public 
observation  and  a  limited  number  of 
seats  will  be  available.  To  the  extent  time 
permits  members  of  the  public  may 
present  oral  statements  to  the  Subcom- 
mittee. Written  statements  may  be  sub- 
mitted at  any  time  before  or  after  the 
meeting. 

Copies  of  the  minutes  of  the  meeting 
wUl  be  available  upon  written  request 
addressed  to  the  Freedom  of  Information 
Officer,  Domestic  and  International 
Business  Administration,  Room  3012. 
U.S.  Department  of  Commerce,  Wash- 
ington, D.C. 20230. 

For  further  information,  contact  Mr. 
Charles  C.  Swanson,  Director,  Operations 
Division,  Office  of  Export  Administra- 
tion. Domestic  and  International  Busi- 
ness Administration,  Room  1617M,  U.S. 
Department  of  Conunerce,  Washington. 
D.C.  20230,  telephone:  A/C  202-377- 
4196. 

Dated:  January  19,  1977. 

Rauer  H.  Meyer, 
Director,  Office  of  Export  Ad- 
ministration. Bureau  of  Ea^- 
West  Trade,  U.S.  Department 
of  Commerce. 

(FR  Doc.77-2254  Piled  l-24-77;8:45  am] 


CORNELL  UNIVERSITY  MEDICAL 
COLLEGE 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Arttele 

The  following  is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  (Cultural 
materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897)  and  the  regula- 
tions issued  thereunder  as  amended  <  15 
CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  lor  public  review 
during  ordinary  business  hours  of  the 
partment  of  Commerce,  at  the  Office  of 
Import  Programs,  Department  of  Com- 
merce, Washington,  D.C.  20230. 

Docket  Number:  76-00510.  Applicant: 
Cornell  University  Medtcal  College,  525 
East  68  Street,  Now  Yoik,  New  Yorit 
10021.  Article:  mood  Gas  Electrode 
Meter  Type  D  22— modified  for  110  V,  60C 
current.  Manufacturer:  L.  Bscheweiler  & 
Co.,  West  Oermany.  Intended  use  of  arti- 
cle: The  article  Is  a  r^tlae^nent  part  for 
an  existing  blood  gas  Instrument  being 
used  for  investigation  of  oxygen  and  car- 
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bon  dioxide  teni.ior.  :n  blood  ar.d  cerebral 
fpinal  fluid. 

Comments:  No  comment£  have  been 
received  with  respect  to  this  appUcatioD. 

Decision:  Application  approved.  No  m- 
strument  en-  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
guch  purposes  as  this  article  is  Intended 
to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons :  The  application  relates  to  an 
accessory  for  an  instrument  that  had 
been  previously  imported  for  the  use  of 
the  applicant  institation.  The  article  is 
being  furnished  by  the  manufacturer 
which  produced  tiie  instnmient  with 
which  the  article  is  intended  to  be  used 
and  is  pertinent  to  the  applicant's  pur- 
poses. The  Department  of  Health,  Educa- 
tion, and  Welfare  advises  in  Its  memo- 
randum dated  December  10,  1976  that  it 
knows  ot  no  domestic  instrument  of 
equivalent  scientific  value  to  the  article 
for  Its  intended  uses. 

The  Department  of  Cotnmerce  knows 
of  no  other  similar  accessory  being 
manufactured  In  the  United  States, 
which  are  Interchangeable  with  or  can 
be  readily  adapted  to  the  Instnmient 
with  which  the  foreign  article  is  intend- 
ed to  be  used. 

(Catalog  of  Federal  Domestic  Assistance 
Proenun  No.  11.106,  Imptatation  of  Duty- 
Pree  Bduc*tion*l  and  Scientific  Materials) 

Richard  M.  Seppa. 
Director,  Special 
Import  Programs  Division. 
|FR  Doc  77-2273  FUed  1-24  77;8:45  am] 


DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 

Consolidated  Decision  on  Applications  for 
Duty-Free  Entry  of  Ultramicrotomes 

The  following  Is  a  consolidated  deci- 
sion on  applications  for  duty-free  entry 
of  ultramicrotomes  pursuant  to  section 
6(c)  of  the  Educational,  Scientific  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat  897)  and 
the  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301).  iSee  espe- 
cially §  301.11(e).) 

A  copy  of  the  record  pertaining  to  each 
of  the  applications  in  this  consolidated 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Depai-tment  of  Commerce,  at  tlie  Special 
Import  Programs  Division,  OfiSce  of  Im- 
port Programs.  Department  of  Com- 
merce, Washington,  D.C.  20230. 

Docket  Number:  76-00508.  Applicant: 
DREW.  National  Institutes  of  Health, 
LaboratoiT  of  Biophysics,  IRP,  NINCDS. 
Marine  Biological  Laboraton-'.  Lr-320. 
Woods  Hole,  Mass.  02543.  Article:  Ultra- 
microtome.  Model  LKB  8800A  with  cryo- 
kit  Model  14800-1  and  accessories. 
Manufacturer:  LKB  Produkter  AB,  Swe- 
den. Intended  use  of  article:  The  article 
Is  intended  to  be  used  for  studies  of  the 
nervous  system  of  several  species  of  in- 
vertebrates and  vertebrates.  Special  at- 
tention n-fll  be  given  to  histochemistry 
with  frozen  sections. 


Investigators  will  sttKly  Uie  su'ocellu- 
lar  locallzatton  of  mzymes  e&ipedally 
those  tnvolved  with  neurotransmitters 
metabolism.  The  dlstrlbutloQ  of  diffusl- 
Me  substajKes  within  the  cell  after  being 
taken  up  by  the  ceU  will  also  be  Investi- 
gated. Tracing  specific  sjmapses  and 
other  cell  to  cell  ccntact  with  membrane 
specialization  will  be  conducted  after  in- 
tracellular tnjectlcm  of  markers  to  iden- 
tified cells.  Changes  in  intracellular 
spaces  and  in  membrane  structure  or  in 
membrane  interactl(Mi  between  two 
neighboring  cells  induced  by  changes  in 
their .  biochemical  and  biophysical  envi- 
ronments win  also  be  studied.  Applica- 
tion received  by  Commissioner  of  Cvts- 
toms:  August  12,  1976.  Advice  submitted 
by  the  Department  of  Healtii,  Education, 
and  Welfare  on  December  10.  1976. 

Docket  Number:  76-00527.  Applicant: 
Deborah  Heart  and  Lung  Center.  Clini- 
cal Laboratory.  Department  of  Pathol- 
og\-.  Trenton  Road,  Browns  Mills.  New 
Jersey  08015.  Article:  Ultramlcrotome. 
Model  LKB  8800A  and  accessories.  Man- 
ufacturer: LKB  Produkter  AB.  Sweden. 
Intended  use  of  article:  The  article  Is 
intended  to  be  used  for  investigations 
that  will  Include  ultrastructural  studies 
on  normal  and  pathologic  plant  and  ani- 
mal tissues,  developmental  studies  on 
fungal  systems,  cyto  and  histochemical 
studies  on  fungal  systems,  cyto  and  his- 
toch«nical  studies  on  enzyme  and  sub- 
aUular  organelle  localization  in  cells 
and  tissues,  membrane  interactions  at 
host-parasite  Interfaces,  and  subcellular 
changes  in  cells  Induced  by  changes  in 
their  biochemical  and  physical  oiviron- 
ments.  In  addition,  the  article  will  be 
used  in  the  courses  Ultrastructure  and 
Cvtochemistry  which  Involve  a  study  of 
general  principles  on  techniques  and  the 
use  of  the  electron  microscope  to  study 
the  fine  structure  of  cells  and  various 
subcellular  organelles  and  the  employ- 
ment of  cytochemical  staining  methods 
to  localize  various  en2ymes.  Application 
received  by  Commissioner  of  Customs: 
September  3,  1976.  Advice  submitted  by 
the  Department  of  Health,  Education. 
and  Welfare  on  December  20.  1976. 

Docket  Number:  76-00529  Apphcant: 
University  of  Texas  S>-stem  Cancer  Cen- 
ter. Department  of  Laboratory  Medicine. 
6723  Bertner  Drive.  Houston.  Texas 
77025.  Article;  Ultramlcrotome,  Model 
LKB  8800A  find  accessories.  Manufac- 
turer: LKB  Produkter  AB.  Sweden.  In- 
tended use  of  article:  The  article  is  in- 
tended to  be  used  for  studies  of  human 
hematopoietic  tissues  including  bone 
marrow  and  peripheral  blood  specimens. 
Investigations  wiU  include  ultrastruc- 
tural studies  on  normal  and  pathologic 
hematopoietic  tis-sue  for  the  purpose  of 
diagnostic  studies.  Application  received 
by  Commissioner  of  Customs :  September 
3.  1976.  Advice  submitted  by  the  Depart- 
ment of  Health.  Education  and  Welfare 
on  December  20,  1976. 

Docket  Number:  76-00532  Appii.aiit: 
Cornell  University  Medical  College.  De- 
partment of  Pathology.  Room  C-346. 
1300  York  Avenue.  New  York.  N.Y. 
10021.    Article:    Lltramic:o'i<-in'=-     Model 


LKB  8900A  aiid  &cces.sor;tt  M^rAi..«i.- 
Uirer:  LKB  Produkter  AB.  Sweden  li:- 
tended  use  of  article:  The  artx:le  is  m- 
tended  to  be  used  for  investigations  that 
will  include  1 1  >  ultrastructural  studies 
on  formal  and  pathologic  plant  and  ani- 
mal tissues,  developmental  studies  on 
fungal  systems,  cyto  and  histochemical 
studies  on  enzyme  and  subcellular  orgai":- 
elle  localization  in  cells  and  tissues, 
membrane  interactions  at  hostparasite 
interfaces,  and  subcellular  changes  in 
cells  induced  by  changes  In  theb:  bio- 
chemical and  physical  environment.^ 
The  article  will  also  be  used  for  educa- 
tional purposes  in  the  courses  Ultra - 
structure  and  Cytochemistry  which  will 
involve  a  study  of  general  prmciplcs  on 
techniques  and  the  use  of  the  electro:^ 
microscope  to  study  the  fine  struciuie^ 
of  cells  and  various  subcellular  organ- 
elles and  the  employment  of  cytochemi- 
cal staining  methods  to  localize  various 
enzj'mes.  Application  received  by  Con:- 
missioner  of  Customs:  September  9.  1976 
Advice  submitted  by  the  Department  of 
Health.  Education,  and  Welfare  on  Dec- 
ember 20.  1976. 

Comments:  No  comment.^  have  been 
received  with  respect  to  any  of  the  fore- 
going applications. 

Decision:  Applications  approved.  Nc 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  articles  for 
such  pui-poses  as  these  articles  are  in- 
tended to  be  used,  is  being  manufactured 
in  the  United  States. 

Reasons:  Each  of  the  foreign  articles 
provides  a  range  of  cutting  speeds  from 
0.1  to  20  millimeters  per  second.  The 
most  closely  comparable  domestic  instru- 
ment is  the  Model  MT-2B  ultramicro- 
tome  which  Is  manufactured  by  Ivan 
Sorvall,  Inc.  (Sorvall).  The  Model  MT- 
2B  has  a  range  of  cutting  speeds  from 
0.09  to  3.2  millimeters  per  second.  The 
conditions  for  obtaining  high-quality 
sections  that  are  imiform  in  thicknes."^. 
depend  to  a  large  extent  on  the  hardness, 
consistency,  toughness  and  other  proper- 
ties of  the  specimen  materials,  the  prop- 
erties of  the  embedding  materials,  and 
geometry  of  the  block.  In  connection 
with  a  prior  application  (Docket  Num- 
ber 69-00665-33-46500).  which  relates  to 
the  duty-free  entr>-  of  an  article  that  i"^ 
identical  to  tho.se  to  which  the  foregoinp 
applications  relate,  the  Department  of 
Health.  Education,  and  Welfare  'HEW' 
advised  that  "Smooth  cuts  are  obtained 
when  the  speed  of  cultinie.  'among  sucii 
'other)  factors  as  knife  edge  condition 
and  angle' .  is  adju.*^red  to  the  characte:  - 
istics  of  the  material  being  sectioned.  The  • 
range  of  catling  speeds  and  a  cfipability 
for  the  higher  cutting  speeds  u.  iherr- 
fore.  a  peitinent  characiensUc  ci  the 
ultramiciotomc  m  be  uted  lor  seciioninp 
materials  tliai  expe:nence  has  shown  dif- 
ficult to  section.  ■  In  connection  with  an- 
other prior  application  (Docket  Numt>er 
70-00077-33-46500  •  which  also  relates  to 
an  article  that  is  identical  to  those  de- 
scribed above.  HEW  advised  that  "ultra- 
thin  sectioning  of  a  variety  of  tissues 
having  a  wide  range  In  density,  hardness 
etc."  requires  a  maximum  range  In  cut- 
ting speed  and.  further   that  the  "pro- 
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duction  of  ultrathin  serial  sections  of 
specimens  that  have  a  great  variation  in 
physical  properties  is  very  difficult."  Ac- 
cordingly, HEW  advises  in  its  respective- 
ly cited  memoranda,  that  cutting  speeds 
in  excess  of  4  millimeters  per  secQjid  are 
pertinent  to  the  satisfactory  sectioning 
of  the  specimen  materials  and  the  rele- 
vant embedding  materials  that  will  be 
used  by  the  applicants  in  their  respec- 
tive experiments.  For  these  reasons,  we 
find  that  the  Sorvall  Model  MT-2B  ul- 
tramicrotome  is  not  of  equivalent  scien- 
tific value  to  the  foreign  articles  to  which 
the  foregoing  applications  relate,  for 
c-uch  purposes  as  these  articles  are  in- 
tended to  be  used. 

Tlie  Department  of  Commerce  Icnow- 
of  no  other  insti-ument  or  apparatus  of 
equivalent  scientific  value  to  any  of  the 
foreign  articles  to  which  the  foregoing 
applications  relate,  for  such  purix)ses  as 
these  articles  are  intended  to  be  used, 
which  is  being  manufactured  in  the 
United  States. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.105,  Importation  of  Duty-Free 
5"4ucatlonaI   and  Scientific  Material,-  i 

Richard  M.  Seppa. 
Director,  Special 
Import  Programs  Division. 

|FR  Doc  77-2275  Filed  1-24-77:8:45  am' 


Reasons :  The  application  relates  to  an 
accessory  for  an  Instrument  that  had 
been  previously  imported  for  the  use  of 
the  applicant  Institution.  The  article  Is 
being  furnished  by  the  manufacturer 
which  produced  the  instrument  with 
which  the  article  is  intended  to  be  used 
and  Is  pertinent  to  the  applicant's  pur- 
poses. The  Department  of  Health,  Educa- 
tion, and  Welfare  advises  in  its  memo- 
randum dated  December  20,  1976  that  it 
knows  of  no  domestic  instrument  of 
equivalent  scientific  value  to  the  article 
for  its  intended  uses.^ 

Tlie  Department  of  Commerce  knows 
of  no  other  similar  accessory  being  man- 
ufactured in  the  United  States,  which 
are  interchangeable  with  or  can  be 
readily  adapted  to  the  instrument  with 
which  the  foreign  article  is  intended  to 
be  used. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.105,  Importation  of  Duty-Free 
Educational   and  Scientific  Materials.) 

Richard  M.  Seppa, 
Director,  Special 
Import  Programs  Division. 

IFR  Doc.77-2274  Filed  1-24-77:8:45  am] 


SOUTHERN    ILLINOIS   UNIVERSITY 
SCHOOL  OF  MEDICINE 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Article 

The  following  is  a  deci.'^ion  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  section  6ic)  of 
the  Educational,  Scientific,  and  Cultural 
Material  Impoi-tation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897)  and  the  regula- 
tions issued  thereunder  as  amended  ( 15 
CFR  Part  301  >. 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C.  20230. 

Docket  Number  76-00530.  Applicant: 
Southern  Illinois  University  School  of 
Medicine,  P.O.  Box  3926,  Springfield.  HI. 
62708.  Article:  Cryokit,  Model  LKB 
14800-1  for  use  with  LKB  Ultratome  in. 
Manufacturer:  LKB  Produkter  AB,  Swe- 
den. Intended  use  of  article:  The  article 
is  intended  to  be  used  for  the  study  of 
immune  complex  localization  in  kidney 
disease  as  well  as  other  biological  mate- 
rials and  for  microanalysis  of  biological 
specimens  in  the  future.  Conjugation 
with  various  antigens  will  be  carried  out 
on  frozen  sectioned  material  for  both 
immunofluorescence  and  electron  micro- 
scope studies. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 

Decision:  Application  approved.  No  in- 
strument or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  piu"poses  as  this  article  Is  intended 
to  be  used,  Is  being  manufactured  in  the 
United  States. 


UNIVERSITY  OF  CALIFORNIA 

Withdrawal  of  Application  for  Duty-Free 
Entry  of  Scientific  Article 

Tlie  University  of  California  has  with- 
drawn Docket  Number  77-00060  an  ap- 
plication for  duty-free  entry  of  an  Elec- 
tron Microscope,  Model  EM  301.  Accord- 
ingly, further  administrative  processings 
will  not  be  taken  by  the  Department  of 
Commerce  with  respect  to  this  applica- 
tion. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Richard  M.  Seppa. 

Director. 
Special  Import  Programs  Division. 

[FR  Doc.77-2272  Piled  1-24-77:8:45  am] 


used  for  the  study  of  peptide  hormones 
and  blood  factors.  Specifically,  the  article 
will  be  used  for  determination  of  the 
primary  sequence  of  Somantomedian  C 
isolated  from  human  blood  plasma  which 
would  allow  synthesis  of  large  quantities 
for  clinical  treatment  of  patients  having 
growth  hormone  deficiencies. 

Comments:  N"i»  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No  in- 
strument or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  pui"poses  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  The  foreign 
article  provides  a  small  volume  (100 
microliters)  measuring  flow  cell.  The  De- 
partment of  Health,  Education,  and  Wel- 
fare (HEW)  advises  in  its  memorandum 
dated  December  10,  1976  that  the 
capra-bUity  described  above  is  pertinent 
to  the  applicant's  research  studies.  HEW 
also  advises  that  it  knows  of  no  domestic 
instrument  of  equivalent  scientific  Value 
to  the  foreign  article. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  Is  being 
manufactured  In  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Imixwtation  of  Duty- 
Free   Educational   and   Sclenttflc   Materials) 

Richard  M.  Seppa, 

Director, 
Special  Import  Programs  Division. 

jFR  Doc. 77  2280  Piled  l-24-77;8:45  am] 


UNIVERSITY  OF  IOWA 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Article 

The  following  is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897 »  and  the  regula- 
tions issued  thereunder  as  amended  <  15 
CFR  Part  301 ». 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Etepartment  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C.  20230. 

Docket  number:  76-00511.  Applicant: 
The  University  of  Iowa,  College  of  Medi- 
cine, Department  of  Physiology  &  Bio- 
physics, Iowa  City,  Iowa  52240.  Article: 
Plow  scintillation  counting  system  and 
accessories.  Manufacturer:  Berthold  In- 
struments, West  Germany.  Intended  use 
of  article:  The  article  is  intended  to  be 


UNIVERSITY  OF  MASSACHUSETTS 
MEDICAL  SCHOOL,    ET  AL. 

Consolidated  Decision  on  Applications  for 
Duty-Free  Entry  of  Electron  Microscopes 

The  following  is  a  consolidated  deci- 
sion on  applications  for  duty-free  entry 
of  electron  microscopes  pursuant  to  sec- 
tion 6(c)  of  the  Educational,  Scientific, 
and  Cultural  Materials  Importation  Act 
of  1966  (Pub.  L.  89-651,  80  Stat.  897)  and 
the  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301).  (See  espe- 
cially §  301.11<e>.) 

A  copy  of  the  record  pertaining  to 
each  of  the  applications  in  this  consoli- 
dated decision  is  available  for  public  re- 
view during  ordinary  business  hours  of 
the  Department  of  Commerce,  at  the 
Special  Import  Programs  Division,  Of- 
fice of  Import  Programs.  Department  of 
Commerce.  Wasliington.  D.C. 

Docket  number:  76-00522.  Applicant: 
University  of  Massachusetts  Medical 
School.  Department  of  Anr.tomy.  55  Lake 
Ave.,  North,  Worcester,  MA  10605.  Arti- 
cle: Electron  Microscope,  Model  JEM- 
lOOS  and  accessories.  Manufacturer: 
Jeol.  Japan.  Intended  use  of  article:  The 
article  is  intended  to  be  used  for  exami- 
nation of  biological  tissues  which  will  in- 
clude both  the  male  and  female  repro- 
ductive system  in  various  stages  of 
differentiation  and  development,  the  or- 
gan of  cortl  in  the  inner  ear  and  the 
nerves  leading  to  that  organ,  bone  and 
connective  tissue  Under  various  experi- 
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mental  pathological  disease  states,  kid- 
ney following  induced  experimental  dis- 
ease, lymphoid  and  blood  elements  from 
pathological  disease  states,  both  periph- 
eral and  central  nervous  sj'stems  from  a 
number  of  genetic  diseases  and  disorders. 
Experiments  to  be  ctmducted  will  be 
aimed  at  determining  the  structure  of 
cells  and  the  role  of  various  components 
in  the  economy  of  the  cell.  Tlie  article 
will  also  be  used  to  teach  sind  train  grad- 
uate students  involved  in  a  new  graduate 
program  and  to  teach  microscopy  to 
medical  students  who  elect  to  do  research 
in  microscopy  anatomy.  Application  re- 
ceived by  Commissioner  of  Customs :  Au- 
gust 25,  1976.  Advice  submitted  by  the 
Department  of  Health,  Educaticm.  and 
Welfare  on:  December  20,  1976.  Article 
ordered:  August  17, 1976. 

Docket  number:  76-00526.  Applicant: 
University  of  Massachusetts  Medical 
School,  Department  of  Path(rfogy.  55 
Lake  Avenue  North,  Worcester,  MA  01605. 
Article:  Electron  Mlcr06C(«)e,  Model  JEM 
lOOS  and  Haskrls  recirculating  water 
chiller.  Manufacturer:  Jeol,  Japan.  In- 
tended use  of  article:  "ITie  article  Is  in- 
tended to  be  used  for  examination  of 
biological  tissues  which  will  Include  the 
heart  and  great  vessels  of  animals  with 
experimental  cardiovascular  disease,  the 
pancreas,  kidneys  and  skeletal  muscle  of 
animals  with  experimental  diabetes,  the 
brain  and  other  tissues  after  the  induc- 
tion of  inflammation.  In  addition,  bone 
marrow  specimens,  biopsies  of  human 
tumors,  kidney  and  liver  biopsies  and 
other  tissue  specimens  obtained  for  diag- 
nostic and  educational  purposes  will  be 
examined.  Experiments  to  be  conducted 
will  be  aimed  at  detenninlng  the  patho- 
physiology of  Inflammation,  athero- 
sclerosis, diabetes  mellitus  and  leukemia. 
Studies  of  a  variety  of  human  tumors 
will  assist  in  the  understanding  and 
treatment  of  oancer.  The  article  wiU  also 
be  used  to  teach  and  train  post  doctoral 
fellows,  pathology  residents  and  staff  as 
well  as  to  teach  microscopy  to  medical 
studoits  ?rtio  rfect  to  do  research  In 
pathology.  Application  received  by  Com- 
missioner of  Customs:  S^>tember  3, 1976. 
Advice  submitted  by  the  Department  of 
Health,  Education,  and  Welfare  on:  De- 
cember 20,  1976.  Article  ordered:  August 
17,  1976. 

Comments:  No  comments  have  been 
received  with  respect  to  any  of  the  fore- 
■  going  applications.  Decision:  Applica- 
tions approved.  No  instrument  or  appa- 
ratus of  equivsJent  scientiflc  value  to  the 
foreign  articles,  for  such  purposes  as 
these  articles  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  articles  were 
ordered.  Reasons:  Each  foreign  article 
provides  distortion  free  micrographs  over 
a  magnification  range  of  100  to  200,000  x 
without  a  pole -piece  change.  The  Depart- 
ment of  Health,  Education,  and  Welfare 
(HEW)  advises  in  its  respectively  cited 
monoranda  that  each  article's  low  dis- 
tortion in  the  low  magnification  range  is 
pertinent  to  each  applicant's  intended 
use.  HEW  further  advises  that  it  knows 
of  no  domestic  instrument  which  pro- 


vided tlie  pertinent  feature  at  the  time 
of  order. 

The  Department  of  Commeroe  knovi 
of  no  other  Instrument  or  apparatus  of 
equivalmt  scientific  TSlue  to  any  of  the 
foreign  articles  to  which  the  foregoing 
applications  relate,  for  such  purposes  as 
these  articles  are  intended  to  be  used, 
which  was  being  manufactured  in  the 
United  States  at  the  time  the  su-ticles 
were  wrdered. 

(Catalog  of  Federal  Domestic  .Assistance  Pro- 
grram  No.  11.106,  Importation  of  Duty-Pree 
Educational  and  Scientific  Jiatertals) 

RiCIIAKD  M.  SEFPA. 

Directxjr. 
Special  Import  Proorams  Division. 

|FR  Doc  77-2281  FUed  1-34-77:8.45  ami 


The  Departraem  ol  Commerce  i-!i.ni 
of  no  other  instrument  or  apparat;i-  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  ai  urle 
Is  tnt^uled  to  be  used,  which  is  beir^ 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Asslstar.c-e  P:'>- 
gram  No.  11.106,  Importation  of  D\:ty-F:ee 
Educational  and  Scientific  Materials  i 

Richard  M.  Seppa. 

Director. 
Special  Import  Programs  Division. 

iFR  Doc.77-2279  FUed  1-24-77,8 ;-45  ami 


VETERANS  ADMINISTRATION 
HOSPITAL— TACOMA 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Article 

The  following  is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tiflc article  pursuant  to  .sectirai  6(c)  of 
the  Educational,  Scientiflc,  and  Cultu- 
ral Materials  Importation  Act  of  1966 
(Pub.  L.  89-651,  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  ( 15  CFR  Part  301  > . 

A  copy  of  the  recwd  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C.  20230. 

Docket  number:  76-00445.  Applicant: 
Veterans'  Administration  Hospital, 
American  Lake,  Tacoma.  WA  98493.  Arti- 
cle: Microtome.  Universal  Cut-AH,  Spare 
Parts  and  accessories.  Manufacturer: 
Carl  Zeiss,  West  Germany.  Intended  use 
of  article:  The  article  Is  intended  to  be 
used  to  prex>are  undermlnerallzed  human 
bone  biopsies  for  quantitative  histological 
measurements.  Several  experimental 
groups  are  to  be  evaluated  In  order  to 
determine  the  pathology  of  bone  diseases 
and  to  evaluate  the  efficacy  of  specific 
therapeutic  programs  In  controlled 
studies.  Renal  bone  disease,  primarily 
osteoporosis,  and  vitamin  D  deficiency 
are  scheduled  for  study. 

Comments:  No  comments  have  been 
received  with  respf  ct  to  this  application. 
Decision:  Application  appro\-ed.  No 
instrument  or  apparatus  of  equiva- 
lent scientific  value  to  the  foreign  article, 
for  such  puri)oses  as  this  article  is  in- 
tended to  be  used.  Is  being  manufactured 
in  the  United  States.  Reasons:  The  for- 
eign article  is  a  sophisticated,  massive 
and  rigid  microtome  which  is  capable  of 
providing  0.1  micron  sections  of  raw  bone 
consistently.  ITie  Department  of  Health, 
Education,  and  Welfare  (HEW)  advises 
in  its  memorandum  dated  December  10. 
1976  that  the  capabilities  of  the  article 
described  above  are  pertinent  to  the  ap- 
plicant's Intended  use.  HEW  also  advises 
that  it  knows  of  no  domestic  Instrument 
which  provides  all  the  pertinent  features 
of  the  article. 


VETERANS  ADMINISTRATION,  WADS 
WORTW  HOSPITAL  CENTER — LOS 
ANGELES 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Article 

Tlie  following  is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  section  6»c'  of 
the  Educatioiial,  Scientific,  and  Cultural 
Materials  Imi>ortation  Act  of  1966  (Pub 
L.  89-651,  80  Stat.  897)  and  the  regula- 
tions Issued  thereunder  as  amended  (15 
CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs.  Department  of 
Commerce,  WashingUm.  D.C.  20230. 

Docket  number:  7&-O0533.  Applicant; 
Veterans  Administration,  Wadsworth 
Hospital  Center,  Wilshtre  and  Sawtelle 
Blvds..  Los  Angeles.  California  90073.  Ar- 
ticle :  Electron  Microscope.  Model  EM  400 
with  singly  condenser  lens  and  accesso- 
ries. Manufacturer:  Philips  Electronics 
Instruments  NVD,  The  Netherlands.  In- 
tended use  of  article :  The  article  will  be 
used  for  studies  of  the  glomerular  capil- 
lary wall  in  rats  and  humans  including 
the  arrangement  of  the  glycoprotein 
macromolecular  filaments,  12  A  wide,  in 
the  free  surface  coat  of  the  visceral  epi- 
thelial cell,  the  cell-membrane  relation- 
ships in  the  vicinity  of  the  glomerular 
epithelial  slit,  the  relationships  between 
the  outer  layer  of  the  trilamlnar-plasma 
membrane  and  the  surface  coat,  and  the 
relationships  between  the  silt  membrane 
and  the  surface  coat.  The  specific  aim  of 
the  Investigations  is  to  define  those  fac- 
tors or  infiuences  which  prevent,  stabilize 
or  heal  Injury  to  the  glomerulus.  The 
article  will  also  be  used  for  educational 
purposes  in  the  course  Approved  Resi- 
dency in  Pathology  and  a  Clinical  Lab- 
oratory Technological  Trainee  Program 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 

Decision:  Application  approved.  No  in- 
strument or  apparatus  of  equivalent  sci- 
entific value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  was  being  manufactured  in 
the  United  States  at  the  time  the  foreign 
article  was  ordered  (March  4.  1976). 

Reasons:  The  foreign  article  provides 
a  magnification  range  of  50  to  800.000X 
and  adequate  illumination  over  this 
range  due  to  built-in  electronically  ad- 
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justable  anode  to  shield  distance.  TTie 
Department  of  Health.  Education,  and 
Welfare  (HKW)  advises  in  its  mwnorah- 
dum  dated  December  20,  1976  that  the 
capabilities  described  above  are  perti- 
nent to  the  applicant's  intended  pur- 
poses. HEW  further  advises  that  it  knows 
of  no  domestic  instnmient  which  pro- 
vided the  pertinent  features  at  the  time 
of  order. 

TTie  Department  of  Co,mmerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  sclentiflc  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  was  being 
manufactured  in  the  United  States  at 
the  time  the  article  was  ordered. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.105,  Importation  of  Duty-Free 
Educational  and  Sclentiac  Materials.) 

Richard  M.  Seppa, 
Director,  Special 
Import  Programs  Division. 

|FR  Doc.77-2278  Piled  1-24-76:8:45  am) 


Economic  Development  Administration 

FLOWER  HANDBAG  MANUFACTURING 
CORP. 

Petition. for  a  Determination  of  Eligibility 
To  Apply  for  Trade  Adjustment  Assistance 

A  petition  by  Flower  Handbag  Manu- 
facturing Corporation,  25  Hall  Street. 
Brooklyn,  New  York  11205.  a  producer  of 
handbags  for  woihen  and  girls,  was  ac- 
cepted for  filing  on  January  17,  1977. 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L.  93-618)  and  S  315.23  of 
the  Adjustment  Assistance  IJegulations 
for  Firms  and  Communities  (13  CFR 
Part  315).  Consequently,  the  United 
States  Department  of  Commerce  has  ini- 
tiated an  investigation  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
firm  contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  the  petitioning 
firm. 

Any  party  having  a  substantial  interest 
in  the  proceedings  may  request  a  public 
hearing  on  the  matter.  A  request  for  a 
hearing  must  be  received  by  the  Chief, 
Trade  Act  Certification  Division,  Eco- 
nomic Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  no  later  than  the  close  of 
business  of  February  4.  1977. 

Jack  W.  Osburn.  Jr.. 
Chief,  Trade    Act    Certification 
Division,  Office   of  Planning 
and  Program  Support. 

[FRDoc.77-2190  Filed  1-24-77:8:45  am | 


National  Fire  Prevention  and  Control 
Administration 

ADVISORY  COMMITTEE  ON  FIRE  TRAIN- 
ING AND  EDUCATION  FOR  THE  NA- 
TIONAL ACADEMY  FOR  FIRE  PREVEN- 
TION AND  CONTROL 

Meeting  Change 

The  time  and  place  of  the  Advisory 
Committee  on  Fire  Training  and  Educa- 


NOTICES 

tlon  for  the  National  Academy  for  Fire 
Prevention  and  Control  meeting,  previ- 
ously announced  to  be  held  on  January  31 
and  February  1,  1977,  from  8:30  a.m.  to 
5  p.m.,  in  the  Press  Room,  Washington 
Hotel.  15th  Street  at  Pennsylvania  Ave- 
nue NW„  Washington,  D.C,  has  been 
changed  to  January  31.  1977,  8:30  a.m.- 
12:15  p.m.,  at  2400  M  Street  NW.,  Room 
114,  Washington,  D.C,  2  p.m.-5  p.m..  in 
the  Press  Room,  Washington  Hotel,  15th 
Street  at  Pennsylvania  Avenue  NW.. 
Washington,  D.C;  and  on  February  1. 
1977,  8:30  a.m.-4  p.m.,  in  the  Capitol 
Room,  Washington  Hotel,  15th  Street  at 
Pennsylvania  Avenue  NW.,  Washington, 
D.C.  The  notice  of  this  meeting  was 
previously  published  in  the  January  6. 
1977,  Federal  Register,  Volume  42.  No. 
4.  pages  1286-87,  FR  Doc.  77-530.  All 
other  information  related  to  this  meeting 
announcement  remains  as  originally 
published. 

Dated:  January  19, 1977. 

Howard  D.  Tipton. 
Administrator,     National     Fire 
Prevention  and  Control  Ad- 
ministration. 

[FR  Doc.77-2371  Piled  1-24-77:8:45  am] 


ment  of  the  Weather  Modification  Ad- 
visory Board.  Such  comments  as  well  as 
any  inquiries,  may  be  addressed  to  the 
Associate  Administrator,  Environmental 
Monitoring  and  Prediction,  National 
Oceanic  and  Atmospheric  Administra- 
tion, Rockville,  Maryland  20852,  phone- 
301-443-8646. 

Dated:  January  18,  1977. 

Joseph  E.  Kasputys. 
Assistant  Secretary 
for  Administration. 
[PR  Doc.77-2367  Filed  1-24-77:8:45  am] 


Office  of  the  Secretary 

WEATHER  MODIFICATION  ADVISORY 
BOARD 

Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  App  I  (Supp.  V.  1975))  and  the 
Oflace  of  Management  and  Budget  Cir- 
cular A-63  of  March  1974,  and  after  con- 
sultation with  OMB,  the  Secretary  of 
Commerce  has  determined  that  the 
establishment  of  the  Weather  Modifica- 
tion Advisory  Board  is  in  the  public 
interest  in  connection  with  the  perform- 
ance of  duties  imposed  on  the  Depart- 
ment by  law. 

The  Board  will  advise  and  make  rec- 
ommendations to  the  Secretary,  through 
the  Administrator  of  the  National 
Oceanic  and  Atmospheric  Administra- 
tion, on  matters  of  a  national  policy,  a 
national  research  and  development  pro- 
gram, and  other  aspects  of  weather 
modification  as  outUned  In  the  National 
Weather  Modification  Policy  Act  of  1976 
(Pub.  L.  94-490).  enacted  October  13, 
1976.  The  scope  of  the  Board's  activities 
covers  research;  development;  opera- 
tions; economic,  social,  environmental, 
and  legal  impacts;  funding:  program 
management;  legislation;  regulation:  i 
and  international  implications  and 
agreements. 

The  Board  will  consist  of  about  17 
members,  with  a  balanced  representation 
of  scientific  groups,  academia,  operators, 
users,  environmentalists,  lawyers,  con- 
sumers, government  officials,  etc..  ap- 
pointed by  the  Secretary  of  Commerce. 

The  Board  will  function  solely  as  an 
advisory  body,  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
under  the  Act. 

Interested  persons  are  invited  to  sub-        Comments   and  views  regarding  the 
mit  comments  regarding  the  establish-    proposed  deletion  may  be  filed  with  the 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SE- 
VERELY HANDICAPPED 

PROCUREMENT  UST  1977 

Proposed  Additions 

Notice  is  hereby  given  pursuant  to  sec- 
tion 2(a)  (2)  of  Pub.  L.  92-28;  85  Stat. 
77,  of  the  proposed  addition  of  the  fol- 
lowing services  and  commodities  to  Pro- 
curement List  1977,  November  18,  1976 
(41  FR  50975). 

Tax  Form  Order  Fulfillment  Services,  Buffalo 

and  Western  New  Tork,  N.T. 
Campground  Cleanup  and  Trash  Removal. 

U.S.D.A.,  Forest  Service.  Laramie.  Wyoming. 
Class  4910 
Creeper,  Mechanics 
4810-00-106-7834 

Class  7340 
Spoon.  Plastic 
7340-Oa-J19-1300 

If  the  Committee  approves  the  pro- 
posed additions,  all  entities  of  the  Gov- 
ernment will  be  required  to  procure  the 
above  services  and  commodities  from 
workshops  for  the  blind  or  other  severely 
handicapped. 

CSomments  and  views  regarding  the 
proposed  deletions  may  be  filed  with  the 
Committee  on  or  before  February  24 
1977.  Communications  should  be  ad- 
dressed to  the  Executive  Director,  Com- 
mittee for  Purchase  from  the  Blind  and 
Other  Severely  Handicapped.  2009  Four- 
teenth Street  North,  Suite  610,  Arlington 
Virginia  22201. 

This  notice  is  automatically  cancelled 
SIX  months  from  the  date  of  this  Fed- 
eral Register. 

By  the  Committee. 

C.  W.  Fletcher, 
Executive  Director. 
|FR  Doc.77  2263  Filed  1-24-77:8:45  am] 


PROCUREMENT  LIST  1977 

Proposed  Deletion 

Notice  is  hereby  given  pursuant  to  sec- 
tion 2(a)  (2)  of  Pub.  L.  92-28;  85  Stat. 
77.  of  the  proposed  deletion  of  the  fol- 
lowing commodity  from  Procurement 
List  1977,  November  18,  1976  (41  FR 
50975). 

Class  3990 

Pallet.  Material  Handling 

3990-00-935-7960 
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Committee  on  or  before  February  24, 
1977.  Communications  should  be  ad- 
dressed to  the  Executive  Director,  Com- 
mittee for  Purchase  from  the  Blind  and 
Other  Severely  Handicapped,  2009  Four- 
teenth Street  North.  Suite  610.  Arlington. 
Virginia  22201. 

This  notice  is  automatically  cancelled 
six  months  from  the  date  of  this  Fed- 
eral Register. 

By  the  Committee. 

C.  W.  Fletcher, 
Executive  Director. 
IFR  Dcc.77  2264  Piled  1-24-77:8:45  am) 


PROCUREMET   LIST   1977 
Deletion 

Notice  of  proposed  deletions  from  Pro- 
curement List  1977,  November  18,  1976 
(41  FR  50975)  were  published  in  the  Fed- 
eral Register  on  December  3,  1976  (41 
PR  53126). 

Pursuant  to  the  above  notice  the  fol- 
lowing service  is  deleted  from  the  Pro- 
curement List: 

Keypunch  and  Verification,  Thirty  percent  of 
overflow  requirements  for  Interstate  Com- 
merce Commission,  Washington.  D.C. 

By  the  Committee. 

C.  W.  Fletcher. 
Executive  Director. 

[PR  Doc.77-2265  Filed  l-24-77;8:45  am  | 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

PROPOSED   EXEMPTION   FROM   PREEMP 
TION  FOR  CAUFORNIA'S  CHILDREN'S 
CLOTHING     FLAMMABILITY     REGULA- 
TIONS 

Oral  Proceedings 

The  p^pose  of  this  notice  is  to  an- 
nounce that  the  Consumer  Product 
Safety  Commission  will  offer  interested 
persons  an  opportimlty  for  oral  presenta- 
tions concerning  the  proposed  exemp- 
tion from  preemption  under  section  16 
(c)  of  the  Flammable  Fabrics  Act  (FPA) 
(15  U.S.C.  1203(c) )  for  California's  chil- 
dren's clothing  flammability  regulations. 
The  oral  presentations  will  be  in  Wash- 
ington, D.C.  on  February  7;  in  San  Fran- 
cisco, California,  on  February  14;  and  In 
Los  Angeles,  California  on  February  15. 
The  Commission  invites  any  interested 
person  to  submit  by  February  2  a  request 
to  make  an  oral  presentation  at  any  of 
the  three  locations. 

Background 

In  a  letter  dated  October  25  1976.  the 
California  State  Fire  Marshal  requested 
the  Commission  to  grant  an  exemption 
from  preemption  under  the  PFA  for  its 
regulations.  The  Commission  published 
the  proposed  exemption,  with  a  memo- 
randum from  the  California  State  Fire 
Marshal,  in  the  Federal  Register  of  De- 
cember 27,  1976  (41  FR  56294),  in  ac- 
cordance with  section  16  of  the  FFA  tl5 
U.S.C.  1203)  and  the  Commission's  pro- 
posed and  interim  procedures  concerning 
applications  for  exemption  from  preemp- 


tion under  the  FFA.   <July  29,  1976,  41 
FR  31569). 

Tlie  California  regulations  require 
items  of  children's  clothing  meeting  only 
the  criteria  of  swiceptance  of  Federal 
Standard  CS  191-53  (16  CFR  Part  1610) 
to  bear  cautionary  labeling,  when  sold  or 
offered  for  sale  in  California  on  or  after 
July  1,  1977.  The  California  regiilations 
also  require  items  of  children's  clothing 
sold  or  offered  for  sale  in  California  on 
or  after  July  1.  1979  to  meet  the  criteria 
of  acceptance  stipulated  in  the  Federal 
flammabihty  standards  for  children's 
sleepwear,  FF  3-71  il6  CFR  Part  16151 
and  FF  5-74  (16  CFR  Part  1616) ,  or  any 
other  standard  approved  by  the  State 
Fire  Marshal.  If  the  Commission  grants 
the  proposed  exemption,  the  California 
flammability  regulations  for  children's 
clothing  would  not  be  preempted  under 
section  16  of  the  FFA. 

Prior  to  granting  any  application  for 
an  exemption  from  preemption  under 
the  FFA.  the  Commission  must  provide 
an  opportunity  for  the  presentation  of 
written  and  oral  views  concerning  the 
proposal,  in  accordance  with  Section  16 
of  the  Act  and  the  proposed  and  interim 
procedures.  In  the  Decemt)er  27,  1976 
Federal  Register  notice  proposing  the 
exemption,  the  Commission  solicited 
written  comments  from  interested  per- 
sons, to  be  received  by  the  Commission's 
Office  of  the  Secretary  on  or  before  Feb- 
ruary 25.  1977.  In  this  notice,  the  Com- 
mission is  providing  for  oral  proceedings 
concerning  the  proposed  exemption. 

Relevant  Issues  To  Be  Addressed 
IN  Oral  Presentations 

Section  16(c)  of  the  FFA  permits  the 
Commission  to  grant  an  exemption  from 
preemption  if:  (1)  Compliance  with  the 
State  or  local  flammability  requirement 
would  not  cause  the  fabric,  product,  or 
related  material  to  be  In  violation  of  the 
Federal  requirement,  (2)  the  State  or 
local  flammability  requirement  provides 
a  significantly  higher  degree  of  protec- 
tion than  the  Federal  requirement,  and 
(3)  the  State  or  local  requirement  would 
not  imduly  burden  Interstate  commerce. 
To  assist  the  Commission  in  reaching 
conclusions  concerning  the  degree  of 
protection  provided  by  the  California 
regulations  and  the  extent  to  which  the 
regulations  would  burden  interstate 
commerce,  the  Commission  would  Uke 
oral  presentations  to  address  the  follow- 
ing questions,  in  addition  to  any  other 
relevant  matters  the  participants  wish 
to  address: 

1.  'Whether  the  California  regulations 
concerning  the  fiammabllity  of  chil- 
dren's clothing  would  provide  a  signifi- 
cantly higher  degree  of  protection  from 
the  risk  of  occurrence  of  fire  with  respect 
to  which  the  Federal  standard.  CS  191- 
53.  is  in  effect. 

2.  Whether  the  California  regulations 
concerning  the  flammability  of  chil- 
dren's clothing  would  unduly  burden  in- 
terstate commerce,  specifically. 

«a)  Whether  it  is  technologically  fea- 
sible to  comply  with  the  California  regu- 
lations. 

<bi  Whether  it  is  economically  feasible 


to  comply  with  the  California  leguLi- 
tions. 

(c)  'Whether  the  cost  of  comply  ui}; 
with  the  California  regulations  would 
imduIy  burden  Interstate  canmerce. 

(d>  The  present  geographic  distribu- 
tion of  the  items  to  which  the  Cahfomia 
regulations  would  apply,  and  projections 
of  future  geographic  dl8trtt>ution. 

iei  The  probability  that  other  States 
or  local  governments  will  apply  for  an 
exemption  for  a  similar  flammability 
standard  or  other  regulation. 

if>  Whether  there  are  any  particular 
circumstances  affecting  the  State  of  Cal- 
ifornia that  make  it  necessary  for  Cah- 
fomia to  establish  its  regulations. 

Procepukes  for  Oral  Proceedings 

Tlae  oral  proceedings  will  be  informal, 
nonadversary.  legislative  type  proceed- 
ings at  which  there  will  be  no  formal 
pleadings  or  adverse  parties. 

The  proceedings  will  be  conducted  im- 
partially, thoroughly,  and  expeditiously 
to  allow  interested  persons  an  opportu- 
nity for  oral  presentation  of  data,  view* 
or  arguments  while  preser\'ing  the  ba.';ic 
informal  nature  of  rulemaking  undT 
section  553  of  title  5  of  the  United  States 
Code.  The  oral  presentations  will  be 
transcribed.  A  copy  of  the  transcript  for 
each  oral  proceeding  will  be  available 
for  examination  by  interested  person.s 
in  the  Commission's  Office  of  the  Sec- 
retary shortly  after  the  presentations. 

It  is  anticipated  that  a  Commissioner 
will  preside  at  each  of  the  oral  proceed- 
ings. The  presiding  officer  will  chair  the 
proceedings:  make  appropriate  provision, 
for  testimony,  comments,  and  questions 
and  will  be  responsible  for  the  orderlv 
conduct  of  the  proceedings.  The  presid- 
ing officer  will  have  all  the  powers  neces- 
sary or  appropriate  to  contribute  to  the 
equitable  and  efficient  conduct  of  the 
oral  proceedings,  Including  the  follow- 
ing: 

1 1  >  The  right  to  apportion  the  time 
of  persons  making  presentations  in  an 
equitable  manner  in  order  to  complete 
the  presentations  within  the  time  period 
allotted  for  the  proceedings. 

•  2 1  The  right  to  terminate  or  shorten 
the  pre.'^entation  of  anv  party  when,  in 
the  VIC'S-  of  the  presiding  officer,  sucl-. 
presentation  is  repetitive  or  is  not  re'c- 
vant  to  the  purpose  of  the  proceedinfis 

'3  I  The  right  to  confine  the  presenta- 
tions to  the  issues  specified  in  this  notice 
of  oral  proceeding. 

'4'  The  right  to  reouire  a  single  rm- 
re<;entative  to  present  the  views  of  two 
or  more  persons  or  groups  who  have  the 
same  or  similar  interests.  The  presidine 
of?cer  V  ill  have  the  authority  to  identifv 
groups  or  pensons  with  the  .same  or 
similar  interests  in  the  proceedings 

Tlie  presiding  officer  and  Commission 
representatives  will  have  the  right  to 
question  persons  making  an  oral  presen- 
tation as  to  their  testimony  and  any 
other  matter  relating  to  the  proix)sed 
rule.  Persons  in  attendance  may  submit 
questions.  In  writing,  to  the  presiding 
officer. 

Persons  wishing  to  comment  on.  or  re- 
but  statements  by  other  participant*  in 


FEDERAL  REGISTER,   VOL.   42.   NO.    16 — TUE 


^ 


w 


JANUARY    35,    1977 


4514 

the  oral  proceedings  may  do  so  by  send- 
ing written  cmmnents  (preferably  In  five 
copies)  to  the  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission, 
Washington.  DC.  20207  on  or  before 
February  25,  1977.  which  Is  the  deadline 
for  submitting  written  comments  on  the 
proposed  exemption.  Persons  making  an 
oral  presentation  may  also  submit,  on  or 
before  February  25,  a  written  presenta- 
tion of  their  views  or  any  other  written 
statement  for  the  record.  Materials  re- 
ceived by  the  Office  of  the  Secretary  srfter 
February  25  will  be  considered  to  the 
extent  practicable.  Received  comments 
and  other  relevant  material  m&y  be  seen 
In  the  Office  of  the  Secretary,  Third 
Floor,  1111  18th  Street  NW..  Washington, 
D.C.  during  working  liours  Monday 
through  Friday. 

Requests  To  Participate  in  Oral 
«  Proceedings 

The  February  7  Washington,  D.C.  pro- 
ceeding has  been  tentatively  scheduled 
to  begin  at  9 :  30  am.  at  the  Commission's 
third  floor  hearing  room,  1111  18th 
Street  NW..  Washington.  D.C.  The  Feb- 
ruary 14  San  Francisco  proceeding  has 
been  tentatively  scheduled  to  begin  at 
9:30  am.  at  the  Federal  Building,  450 
Golden  Gate  Avenue,  Room  2007,  San 
Francisco,  California.  The  February  15 
LoB  Angeles  proceeding  has  been  tenta- 
tively scheduled  to  begin  at  9:30  a.m.  at 
the  Patriotic  Hall.  1816  Pigueroa  Street, 
Los  Angeles.  California.  The  locations 
and  times  for  these  proceedings  may  be 
confirmed  with  the  Commission's  Office 
of  the  Secretary.  Any  changes  will  be 
published  in  the  Federal  Register  and 
the  Commission's  public  calendar  prior 
to  these  proceedings. 

All  persons  who  wish  to  make  an  oral 
presentation  should  notify  Richard 
Danca  of  the  Office  of  the  Secretary, 
CPSC,  Washington.  DC.  20207.  tele- 
phone 202-634-7700.  no  later  than  close 
of  business  February  2.  1977  for  sched- 
uling purposes.  Persons  wishing  to  make 
a  presentation  should  indicate  the  city 
In  which  thev  desire  to  make  a  presenta- 
tion and  the  amount  of  time  they  re- 
quest. A  summary  or  outline  of  each  oral 
presentation  should  be  filed  with  the 
OfDce  of  the  Secretary  at  least  2  working 
days  prior  to  the  oral  presentation. 

In  order  to  facilitate  presentations  by 
interested  persons  who  are  unable  to 
attend  durtng  normal  working  hours,  the 
Commission  Is  wl'llng  to  provide  an  op- 
portunity for  presentations  after  5:00 
p.m.  If  persons  wi<:h  to  make  a  presenta- 
tion after  5 :00  p.m..  they  should  so  notify 
the  Office  of  the  Secretary. 

The  following  persons  have  already 
submitted  requests  to  make  an  oral  pres- 
entation and  need  not  submit  another  re- 
quest: Textile  Distributors  Association; 
National  Cotton  Council  of  America; 
Sears.  Roebuck  and  Company;  Ameri- 
can Apparel  Manufacturers  Associa- 
tion; National  Retail  Manufacturers  As- 
sociation: Coalition  of  Annarel  Industries 
to  California:  Springs  Mills.  Inc.:  Cotton 
Incorporated:  Man -Made  Fiber  Pro- 
ducers Association;  Inc.,  National  Knit- 
wear Manufacturers  Association;  Ameri- 
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can  Textile  Manufacturers  Institute; 
State  Fire  Marshall  of  the  State  of  Cali- 
fornia. If  they  have  not  already  done  so, 
these  persons  should  notify  the  Office 
of  the  Secretary  of  the  amount  of  tiu.e 
they  request  for  a  presentation  and 
should  indicate  the  city  In  which  they 
desire  to  make  a  presentation. 

Dated:  January  19,  1977. 

Sadye  E.  Dunn, 
Secretary,  Consumer 
Product  Safety  Commission. 

[FR  Doc.77-2235  Piled  1-24-77:8:45  ami 


COUNCIL  ON   ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL  IMPACT  STATEMENTS 
Receipt 

Environmental  Impact  statements  re- 
ceived by  the  Council  on  Environmental 
Quality  from  January  10  through  Janu- 
ary 14.  1977.  The  date  of  receipt  fo  reach 
statement  is  note  in  the  statement  simi- 
mary.  Under  CouncU  Ouidelines  the 
minimum  period  for  public  review  and 
comment  on  draft  environmental  impact 
statements  in  forty-five  (45)  days  from 
this  Federal  Register  notice  of  avail- 
ability. (March  7,  l.')77).  The  thirty  (30) 
day  period  for  each  final  statement  be- 
gins on  the  day  the  statement  is  made 
available  to  the  CouncU  and  to  com- 
menting parties. 

Copies  of  individual  statements  are 
avaUable  for  review  from  the  originating 
agency.  Back  copies  will  also  be  available 
at  10  cents  per  page. from  the  Environ- 
mental Law  InsUtute.  1346  Connecticut 
Avenue,  Washington,  D.C.  20036. 
Depahtment  or  Agriculture 

Contact:  Coordinator  of  Knviromnentai 
Quality  ActlvlUee,  Office  of  the  Secretary  UJS. 
Department  of  AgrlcuJtiire.  Room  359-A. 
Washington.  D.C.  20250,  302-447-3965. 

rOREST  SERVICS 

Dra/t 

VS.  Borax  Mining  Access  Rd.,  Quartz  HUl 
Proepect.  AlaaJta.  January  12:  Proposed  by 
the  United  States  Borax  &  Chemical  Corpoca- 
tton  (in  behalf  of  Pacific  Coast  Mines.  Inc.), 
!•  the  development  of  a  mining  exploration 
road  due  east  of  Ketchikan  on  the  miLinii^nrt 
of  southeast  Alaska.  This  road  is  to  be  uaed 
for  intensive  developmen,t  drUllng  of  the 
prospect  to  depths  below  600  feet  and  for  the 
extraction  of  about  600  tons  of  ore  for  pUot 
testing  (bulk  sampUnf ) .  The  greatest  ad- 
verse Impact  will  be  a  major  development  In 
an  otherwise  undeveloped  area  of  the  Ton- 
gass  National  Forest.  Greater  pressure  will  be 
put  on  fish  and  other  aquatic  life.  (ELR 
Order  No.  70047.) 

Cannery  Creek  Timber  Sale.  Chugach  N.F., 
Alaska,  January  12:  Proposed  Is  a  timber 
sale  near  Cannery  Creek,  Unawlk  Inlet, 
Prince  William  Sound,  approximately  70 
miles  northwest  of  Cordova,  Alaska.  The  sale 
la  a  combination  salvage  and  reservoir  right- 
of-way  clearing  project  for  a  proposed  Alaska 
Department  of  Pish  and  Oame  salmon  hatch- 
ery project.  The  estimated  volume  Is  2.230 
MBP  which  will  be  coming  from  6  clearcut 
units  totalling  approximately  166  acres.  The 
gross  sale  area  is  480  acres.  The  scenic  value 
oif  the  area  wlU  be  altered  by  the  proposed 
sale  over  the  next  30  to  40  years.  (ERL  Order 
No.  70049.) 


Final 

Wilderness  SuitabUlty,  Oregon  Dunes 
NJl_A.,  Douglas  Lane,  Cooa  County,  Oreg.. 
January  11:  The  proposed  action  Is  the  Im- 
pletmentjatlon  of  a  management  pl«m  for  the 
Oregon  Dunes  National  Recreation  Area. 
Sluslaw  N.P.  In  Lane,  Douglas,  and  (>o06 
Ck)untifi8,  Oregon.  The  area  will  be  managed 
primarily  for  dispersed  use,  while  providing 
for  a  broad  spectrum  of  recreational  actlvl- 
tlee.  Existing  campgrounds  will  be  retained 
and  a  large  campground  wUl  be  provided  near 
Butterfleld  Lake,  as  well  as  4  primitive 
hiker-boater  camps  on  Slltcoos  Lake,  Tah- 
kenltch  Lake  and  the  Umpqua  River.  Impacts 
on  the  environment  will  be  beneficial.  Com- 
ments made  by:  HUD,  tJSDA,  DOT,  PPC, 
DOC,  DOI.  COB.  EPA,  State  and  local  agen- 
cies, concerning  citizens.  (ELR  Order  No 
70042.) 

son,  conservation  service 
Final 

Central  Madison  Water^ed  Project,  Madi- 
son County.  La..  January  10:  The  proposed 
project  Is  for  watershed  protection,  flood  pre- 
vention, and  drainage  in  Madison  Parish, 
Louisiana.  Approximately  62  miles  of  chan- 
nel work  with  appurtenant  measures  will  be 
Installed.  Land  treatment  measures  will  be 
applied  on  38,700  acres  of  cropland  and  pas- 
tureland.  and  16.200  acres  will  be  managed 
for  wildlife  habitat.  About  796  acres  of  forest- 
land,  2  acres  of  wooded  channel  banks,  and 
285  acres  of  open  land  will  be  disturbed  by 
construction.  CJomments  made  by:  <X)E,  DOI, 
HEW.  DOT.  OEO.  EPA.  State  and  local  agen- 
cies, concerned  citizens.  (ELR  Order  No 
70033.) 

Department  of  Defense,  Am  Force 

(Contact:  Dr.  BHly  Welch,  Room  4D  873, 
The  Pentagon,  Washington,  D.C.  20330,  202- 
OX  7-9297. 

Final 

U.S-AJP.  Communications  Relocation  to 
Scott  AFB,  St.  Clair  County,  111.,  January  12: 
Proposed  Is  the  relocation  of  Headquarters 
Air  Force  Communications.  Service  and  all  of 
Its  technical  units  at  Rlchards-Gebaur  AFB 
Including  four  C-140  aircraft  to  Scott  AFB, 
Illinois  (approximately  2,184  military  and 
civilian  manpower  authorizations),  except 
result  of  the  proposed  action,  approximately 
42  military  manpower  auth<Mizatloas)  would 
be  relocated  to  Keesler  AFB,  Mississippi.  As  a 
result  of  the  proposed  action,  approximately 
3,769  military  and  civilian  manpower  au- 
thorizations and  woTild  be  deleted  from  the 
Rlchards-Oebaur  AFB  which  would  result  In 
a  savings  of  about  1,643  manpower  positions. 
Comments  made  by:  EPA,  VA.  TJSDA,  DOC, 
HEW.  HUD.  State  and  local  agencies,  con- 
cerned groups  and  persons.  (ELR  Order  No. 
70039.) 

Department  or  Defense,  Armt  Corps 

Contact:  Dr.  C.  Orant  Ash,  Office  of  En- 
vironmental Policy  Development,  Attn: 
DAEN-CWR-P.  Office  of  the  Chief  of  Engi- 
neers. U.S.  Army  Corps  of  Engineers.  1000  In- 
dependence Avenue.  S.W..  Washington,  D.C. 
20314,  202-693-6795. 

Draft 

Redbank  and  Fancher  Creeks  Investigation, 
Fresno  County,  Calif.,  January  12:  The  pro- 
posed plan  includes  construction  of  flood 
control  faculties  east  of  the  Presno-Clovla 
metropolitan  area  In  Fresno  County.  Califor- 
nia, to  provide  increased  flood  protection  to 
eastern  Fresno,  Clovls.  and  surrounding  rural 
and  agricultural  lands.  The  plan  calls  for  a 
dsuu  on  Fancher  Creek,  enlargement  of  th* 
existing  Big  Dry  Creek  project,  and  construc- 
tion of  three  detention  basins,  on©  on  Pup- 
creek,  one  on  Redbank  CJreek,  and  on©  on 
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Alluvial  Drain.  Adverse  effects  include  loss 
of  agricultural  land,  riparian  vegetation,  and 
wildlife  habitat.  (Sacramento  District)  lELR 
Order  No.  70043.) 

Charlotte  Co.  Beach  Erosion  Control,  etc. 
Study,  Charlotte  County,  Pla.,  January  10: 
TliLS  statement  considers  beach  fill  and  peri- 
odic notirishment  for  the  northerly  17,400 
linear  feet  (3.3  milee)  of  Charlotte  County 
on  Manasota  Peninsula,  construction  of  a 
.550-foot  rubble-mound  terminal  groin  on 
the  southwest  tip  of  the  peninsula,  and  con- 
.struction  of  a  700-foot  rubble-mound  revet- 
ment easterly  along  the  north  shore  of  Stump 
Pass.  Adverse  effects  Include  temporary  deg- 
radation of  water  quality  at  specific  sites. 
(Jackson  District).   (ELR  Order  No.  70028.) 

PaplUion  Creek  and  Tributaries  Lakes  (2). 
Nebraska,  January  10:  The  proposed  project 
Is  to  modify  the  plan  for  the  Big  PaplUion 
Creek  portion  of  the  basin  to  authorize  Dam 
3 A  In  lieu  of  Dams  1  through  9.  It  Is  also 
the  intent  of  the  District  Engineer  to  com- 
plete the  development  of  Dams  16  suid  11  as 
authorized.  Initiate  the  construction  of  Dam 
10  as  authorized,  and  defer  construction  of 
any  of  the  dams  In  the  West  Branch  PaplUion 
Creek  portion  of  the  basin  until  a  restudy  Is 
completed.  Adverse  Impacts  Include  acquisi- 
tion of  7,656  acres  of  land,  displacement  of 
62  families,  loss  of  riparian  wildlife  habitat, 
and  some  degradation  of  downstream  and 
lake  water  quality.  (Omaha  District).  (ELR 
Order  No.  70026.) 

Hudson  R.  Project,  N.E.  UJ5.  Water  Supply- 
Study,  New  York,  January  12:  Proposed  Is 
the  construction  of  a  water  Intake  structure, 
pumping  station,  water  treatment  facility 
and  sixty  mUe  tunnel  through  deep  rock  for 
utilizing  Hudson  River  water  as  a  supple- 
ment to  the  existing  New  York  City  System 
when  the  existing  system  reservoirs  reach 
predetermined  low  levels  indicative  of  poten- 
tial shortages.  The  project  also  entails  com- 
pletion of  portions  of  New  York  City  Water 
Ttinnel  No.  3  and  rehabilitation  of  an  exist- 
ing pipeline  between  the  New  York  City 
System  and  Nassau  County.  Impacts  associ- 
ated with  operation  Include  minor  adverse 
local  effects  on  water  quality.  (North  A-lantic 
Division).   (ELR  Order  No.  70040.) 

Final 

Patchogue  River  Maintenance  Dredging, 
Middlesex  County,  Conn.,  January  13:  The 
proposed  action  Is  to  conduct  maintenance 
dredging  on  the  Patchogue  River  Federal 
Navigation  Project  In  Westbrook,  Connecti- 
cut. A  hydraulic  dredge  will  remove  approxi- 
mately 17,600  cubic  yards  of  sediment  to  a 
land  disposal  area  in  the  mouth  of  the 
Patchogue  River.  Future  maintenance  will 
utilize  ocean  disposal  at  the  Cornfield  Shoals 
dumphig  ground.  Adverse  impacts  include 
the  continued  disruption  of  benthic  com- 
munities, increase  of  solids,  nutrients,  and 
chemicals  in  the  water  columi,  and  tem- 
porary runoff  of  drainage  at  the  disposal  site. 
Comments  made  by:  EPA.  DOC.  DOI.  DOT. 
State  and  local  agencies,  and  concerntd  citi- 
xens.  ( ELR  Order  No.  70058. ) 

Envibonmental  Protectio.v  Age.vcy 

Contact :  Please  refer  to  the  separate  notice 
published  by  EPA  In  this  Issue  of  the  Federal 
Register  for  the  appropriate  EPA  contact. 

Draft 

New  MUford  Wasterwater  Collection  and 
Treatment,  Connecticut,  January  12:  This 
statement  proposes  the  development  of  a 
regional  wastewater  treatment  and  collection 
system  to  serve  the  towns  of  New  Mllford 
and  Brookfield,  Connecticut.  Included  Is  the 
expansion  In  three  phases  of  an  already  ex- 
isting system  which  ctirrently  serves  only  the 
downtown  area  of  New  Mllford.  The  treat- 
ment facility  win  be  located  in  New  Mllford, 


on  the  west  bank  of  the  Housa tonic  River 
Limited  adverse  effects  are  anticipated  i  Re- 
gion I).  (ELR  Order  No.  70048.) 

Final 

Exhau&t  and  Crankcase  Regulations — 1978 
Models.  January  12:  The  proposed  action  is 
the  Institution  of  exhaust  and  crankcase 
regulations  for  1978  and  later  model  year 
street-legal  motorcycles  with  displacements 
greater  than  50  cc.  Exhaust  emission  stand- 
ards for  hydrocarbons  (HC)  wlU  be  se^  at 
5  to  14  grams  per  kilometer  with  the  exact 
standard  being  a  function  of  engine  displace- 
ment. Carbon  monoxide  (CO)  emissions  must 
not  exceed  17  g  km  for  all  motorcycles.  In 
1980  the  HC  emission  standard  will  be  5  g  km 
regardless  of  engine  size  and  the  size  and  the 
CO  emission  standard  will  be  reduced  to  12 
g  km.  Environmental  effects  will  be  benefi- 
cial. Comments  made  by:  DOC,  DOT.  con- 
cerned groups  and  persons,  i  ELR  Order  No. 
70038.) 

W.  Contra  Costa  Co.  Wastewater  Program. 
Contra  Costa  County,  Calif..  January  10: 
ProfKJsed  Is  the  development  of  a  wastewater 
management  plan  for  the  Western  Contra 
Coeta  County  area  primarily  to  meet  the 
needs  of  municipal  wastewater  dischargers. 
The  objectives  relate  to  upgrading  the  meth- 
od of  effluent  disposal  and  providing  ade- 
quate treatment,  while  enhancing  the  early 
reclamation  and  reuse  of  wastewater  effluent. 
Adverse  effects  related  to  construction  ^-Ul 
occur  mostly  along  the  Interceptor  routes 
from  Pinole  to  Richmond  and  at  th©  dredging 
sites  for  submarine  outfall  extensions.  Com- 
ments made  by:  COE,  USCS,  EPA,  HEW,  DOI, 
DOT,  AHP,  G6A.  FPC,  State  and  county 
agencies,  concerned  citizens.  (ELR  Order  No. 
70032.) 

Pedebal  Enerct  Administration 

Contact:  Mr.  Robert  Stern.  Director.  Office 
of  Environmental  Impact.  Federal  ESiergy 
Administration.  New  Post  Office  Building, 
Room  7119,  12th  and  Pennsylvania  Avenue, 
NW,   Washington,   DC.   20461,   202-961-8621. 

Draft 

Central  Rock  Mine.  SPR,  Payette  County. 
Ky.,  January  12:  The  proposed  project  In- 
volves the  Implementation  of  the  Strategic 
Petroleum  Reserve,  Title  I,  Part  B,  of  the 
Energy  Policy  and  Conservation  Act  (Pi.  94- 
163).  This  action  Is  part  of  the  Early  Storage 
Reserve  and  proposes  to  store  14  million  bar- 
rels of  oil  In  an  underground  limestone  mine 
located  In  Lexington,  Kentucky.  The  pro- 
posed storage  of  oil  at  Central  Rock  Mine 
would  be  Implemented  at  an  existing  under- 
ground limestone  mine  presently  owned  and 
operated  by  the  Central  Rock  Company.  Ad- 
verse socioeconomic  Impacts  may  result  If 
the  limestone  mine  is  closed  temporarily 
(ELR  Order  No.  70052.) 

.  Ironton  Mine.  SPR.  Lawrence  County. 
Olilo.  January  12:  This  project  involves  the 
implementation  of  the  Strategic  Petroleum 
Reserve,  Title  I,  Part  B.  of  the  Energy  Pol- 
icy and  Conservation  Act  of  1975  (Pub.  L. 
94  163 1 .  The  present  action  Is  i>art  of  the 
Early  Storage  Reserve  and  proposes  to  store 
21  miUion  barrels  of  oil  in  an  underground 
limestone  mine  located  near  Ironton,  Ohio. 
The  proposed  storage  of  oil  at  Ironton  Mine 
would  be  implemented  at  an  abandoned  un- 
derground limestone  mine  presently  owned 
bv    the    Alpha-Portland    Cement    Coinpanv. 

(ELR  Order  No   70053  ) 

Final 

West  Hackberry  Salt  Dome  SPR.  C.i.'n- 
eron  County.  La..  January  13:  Proposed  is 
the  implementation  of  the  Strategic  Petro- 
leum Reserve  (SPR),  Title  I,  Part  B,  of  the 
Energy  PoUoy  and  Conservation  Act  of  1976 
through  the  development  of  a  60  million 
barrel  crude  oil  facility  at  the  We^t  Hack- 


berr\  j^k.t  dome.  Under  the  inl;ial  [ihu-^r  >: 
the  SPR.  referred  to  as  the  Early  Sioragp 
Reserve  (BSRI .  150  million  barrels  of  oil  wiU 
t>e  stored  by  1978.  The  West  Hackberry  si'.* 
a  salt  dome  with  existing  cavities  located  k. 
Cameron  Parish.  Louisiana,  hae  been  identi- 
fied as  a  candidate  site  for  the  ESR  Ad- 
verse elTects  Include  the  risk  of  oil  spi.i? 
Coniinents  made  bv:  AHP.  COE,  EPA.  FPC 
HEW.  NRC.  TVA.  DOT,  TREA.  St.ate  and  1- 
cal  agencies,  organizations  and  Indlvidua:- 
lELR  Order  No.  70060.) 

Department  or  HUD 

Cc'inaci  ■   Mr.  Richard  H.  Broun.  Dlrcstor 
Office  of  Enviroiimental  Quality.  Room  7Jitj. 
451  7th  Street.  S.W..  Washington   DC   2vmr. 
202-755-6308 
Draft 

VL^ta  Verde  Subdivision.  Dade  Co,.  n.ide 
County.  Pla..  January  11:  Propose cT  is  the 
development  of  a  suljdlvlslon  project  Vis'.a 
Verde,  located  14  miles  northwest  of  Miami 
Florida.  The  240-acre  project  will  Include  1 4 J 
single  family  detached  residences,  306  cluster 
residences.  833  townhouse  units,  and  a  12- 
acre  school-park  site.  The  completion  of  the 
development  will  create  additional  demand 
on  utilities,  and  municipal  and  commiuUiv 
services  and  facilities.  Other  Impacts  luchide 
Increases  in  surface  water  run -off.  congest  inn 
of  traffic,  and  Increases  In  air  and  noise  p>l- 
lutlon.  (ELR  Order  No.  70086.) 

Sugar  Land,  1st  Colony  Subdivision.  Foi  t 
Bend  County,  Tex..  Janxiary  10:  The  propo.-ed 
action  is  the  development  of  7.530  acres  f..r 
mul'ipurpose  use  In  the  city  of  Sugar  Land 
Tev  •-.  The  project  wiU  Include  up  to  13,2o() 
uiii  -  under  the  HUD/FHA  home  mortpa>;p 
programs.  Plans  call  for  additional  construc- 
tion of  a  golf  course  and  several  lakes.  Tlie 
major  Impact  would  be  the  transition  of  the 
area  from  Its  present  predominantly  agricvil- 
lural  state  into  a  planned  urban  develop- 
ment providing  a  wide  range  of  living  ac- 
commodations for  63.000  people  ( ELR  Order 
No.  70027  ) 
Final 

St.  Charles  Communities,  Charles  County 
Md..  January  12:  Proposed  Is  the  develi^p- 
ment  of  St.  Charles  Communities,  loca'cd 
approximately  25  miles  southeast  of  Wa»-h- 
ington,  D.C.  It  Is  bounded  on  the  north  and 
east  by  Maryland  Route  6.  on  the  .south  b\ 
Maryland  Route  448,  and  on  the  west  by 
U.S.  Route  301.  Adverse  effects  of  develop- 
ment Include  the  degradation  of  the  Zekiali 
Swamp.  The  existing  and  proposed  traiis- 
pwrtation  network  for  the  area  may  also 
prove  to  be  inadequate.  Conrmente  made  bv 
USDA,  COE.  DOI,  ERDA.  EPA,  FPC,  Stue 
and  local  agencies,  concerned  clti.-ens  •ET.K 
Order  No.  70045  i 

S  ii;jp!crnrnt 

Merced.  At  water.  Castle  .\FB  iS  1 1.  Merceo 
County.  Calif..  January  13:  This  btatemein 
supplemenu,  a  draft  EIS  filed  with  CEQ  in 
April,  1976.  concerning  Merced.  Aiwater. 
Castle  Air  Force  Base  and  Environs.  It  con- 
sistj*  of  cniislderation  of  major  areas  accept- 
able for  HUD  program-s.  including'  mortgage  * 
insurance.  Major  potential  beneficial  im- 
pact.'; re^uU  in  the  avaflabimy  of  mortgage 
insurance,  preservation  of  select  natural 
areas,  .iiid  encouragement  of  residential  de- 
velopmeiit  in  areas  of  moderate  noise  levels 
Potential  adverse  Impacts  are  the  loss  of 
open  space  &nd  agricultural  land  (ELR  Order 
No    7t'>0'i6  I 

Department   or   Intikiob 

Contact  Mr.  Bruce  Blanchard,  Director, 
Environmental  Project  Review,  Room  7260, 
Department  of  the  Interior,  Washington,  D  C. 
20240    202-343-3891. 
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Draft 

Ban  Luis  Resoiirce  Areti,  Grazing  Manage- 
ment, Colorado.  January  10:  PropKised  U  a 
grazing  management  program  on  national  re- 
source lands  In  the  San  Luis  Valley.  located 
in  south -central  Colorado.  The  components 
of  the  proposal  are  ( 1 )  Intensive  manage- 
ment of  grazing  (allotment  management 
plana  of  AMPs)  on  473,916  acres;  (2)  cus- 
todial management  of  grazing  on  16,625 
acres;  (3)  elimination  of  grazing  on  5,930 
acres;  and  <4)  continuation  of  unallotted 
status  of  range  on  19,900  acres.  Construction 
of  various  range  improvements  would  be  re- 
quired to  Implement  the  AMPs,  and  fencing 
would  be  required  to  eliminate  grazing  in 
some  areas.  (ELR  Order  No.  70034.) 

Final 

Northwest  Colorado  Coal,  Routt.  Moffat, 
and  Rio  Blanco  Counties,  Colo..  January  10: 
Proposed  is  the  approved  by  the  Department 
of  the  Interior  of  a  variety  of  formal  and 
Anticipated  proposals  relating  to  the  devel- 
opment of  Federal  coal.  The  cumulative 
effects  of  Increased  coal  exploration  and  de- 
velopment, additional  Federal  coal  leasing, 
and  right-of-way  approval  are  analyzed  on 
•  regional  basis.  Coal  related  developments 
would  total  3  mines,  3  power  plants.  86  miles 
of  new  railroads.  90  miles  of  new  roads,  and 
360  mllea  of  new  powerllnes  by  1990.  Adverse 
Impacts  Include  modification  of  natural  con- 
tours, sedimentation.  Increases  In  air  pollu- 
tion, and  loss  of  19.000  acres  of  habitat. 
Comments  made  by:  AHP.  ERDA.  EPA. 
HEW,  HUD,  ICC,  DLAB.  State  and  local 
agenclc.  concerned  groups  and  persons. 
(ELR  Order  No    70030  ) 

Chains  Planning  Unit  Grazing  Program. 
Custer  County.  Idaho.  January  10:  Proposed 
are  domestic  livestock  management  plans 
for  the  Chains  Unit,  which  Includes  330,617 
acnes  of  national  resource  lands.  The  plan 
would  include  permanent  grazing  systems, 
range  improvements  Including  water  devel- 
opments, fencing,  cattleguards  and  gates, 
vegetative  manlpuatlon  and  stock  trails.  Ad- 
vene Impacts  would  include  periodic  in- 
creases of  sedimentation  In  pastures  where 
livestock  would  be  concentrated  for  early 
spring  use,  short-term  Impacts  of  vegetation 
because  of  plants  not  being  permitted  to 
meet  growth  requirements,  occasional  com- 
petition of  wildlife  and  wild  horses  for  vege- 
tation, and  a  decrease  of  grazing  for  opera- 
tors. Conunents  made  by:  USDA.  EPA,  DOI, 
ABP,  State  and  local  agencies,  concerned 
citizens.  (ELR  Order  No.  70035.) 

Department  of  Labob 
Draft 

Occupkatlonal  Exp>osure  to  Cotton  Dust, 
Standard.  Proposed  is  the  regulation  of  em- 
I^oyee  ezpoeiire  to  cotton  dust  by  prohibit- 
ing their  exposure  to  resplrable  particulates 
above  the  concentration  limit  of  200  ^g/m*. 
The  proposal  also  provides  for  employee  ex- 
posure measurements,  methods  of  compli- 
ance, personal  protective  equipment,  train- 
ing, work  practices,  including  housekeeping, 
medical  surveillance,  and  recordkeeping.  No 
adverse  impacts  on  the  environment  external 
to  the  workplace  are  expected  as  a  result  of 
the  promulgation  of  the  proposed  standard. 
(ELR  Order  No.  70059.) 

Dkpartment  of  Transportation 

Contact:  Mr.  Martin  Convlaser,  Director, 
Office  6f  Environmental  Affairs,  U.S.  Depart- 
,^ent  of  Transportation.  400  7th  Street,  S.W.. 
Washington,   D.C.   20590,   202-426-4357. 

&  nSKBAL  RXCHWAT  ADinNISTRATION 

Z>ra/t 

VA.  94  Relocation.  VS.  24  Bypass — Sit. 
ST,  Wabaah  and  Huntington  Counties,  Ind, 


NOTrCES 

January  12:  Proposed  Is  the  relocation  of 
T7.S.  24,  commencing  at  the  existing  Inter- 
section with  SR.  13,  northeast  of  the  City 
of  Wabash,  then  northeasterly  for  between 
15.6  and  18.8  miles  (subject  to  the  aJtemate 
selected)  to  the  existing  S.R,  9-SJl.  37  By- 
pass west  of  the  City  of  Himtington.  Sec- 
ondary terminal  being  considered  are  the 
west  end  of  the  U.S.  24  Bypass  around  the 
City  of  Wabash  and  eastern  termini  the  west 
city  limits  of  the  City  of  Fort  Wayne.  Ad- 
verse effects  include  the  relocation  of  from 
3  to  5  families  and  as  many  as  10  businesses. 
(Region  5).  (ELR  Order  No.  70046.) 

N.  &  S.  Tlgard  Exchange,  Pacific  Hwy — 
1-5,  Clackamas,  Multnomah,  ajid  Washing- 
ton Counties,  January  12:  The  proposed  ac- 
tion calls  for  the  widening  of  1.44  mUea  of 
existing  four  lane  freeway  to  six  lanes,  com- 
pleting the  six-lane  freeway  from  Salem  to 
Portland.  Two  safety  features  are  proposed 
In  addition:  reconstruction  of  Haines  Inter- 
change and  construction  of  an  exclusive  1 
truck  bypass  lane.  The  bypass  lane  would 
Join  an  existing  shoulder  which  would  be 
converted  to  an  exclusive  truck  climbing 
lane.  Three  alternatives  are  currently  under 
consideration,  each  having  Its  respective  Im- 
pact. (Region  10).  (ELR  Order  No.  70041.) 

Final 

Florida  Street  Extension,  Mobile.  Mobile 
County,  Ala.,  January  13:  Proposed  \s  the 
construction  of  an  extension  of  Florida 
Street  from  Government  Boulevard  to 
Sprlnghin  Avenue  In  Mobile,  Alabama.  The 
project  length  ranges  from  2.2  to  2.4  miles, 
depending  upon  the  alternative  selected.  The 
imost  significant  negative  Impact  of  the 
project  Is  the  potential  dislocation  of  ap- 
proximately 19  families,  13  businesses,  and 
2  non-profit  organizations.  Temporary  con- 
struction disruption  would  result.  Comments 
made  by :  DOC,  USDA,  HUD,  HEW,  EPA,  State 
and  local  agencies,  concerned  citizens.  (ELR 
Order  No.  70054.) 

Interstate  210,  Los  Angeles,  Los  Angeles 
County,  Calif..  January  10:  The  proposed 
action  Is  the  construction  of  a  5.6-mlle  seg- 
ment of  1-210  Freeway  between  0.1  mile  west 
of  Van  Nuys  Blvd.  and  1.0  mile  east  of  Sun- 
land  Blvd.  in  Los  Angeles,  California.  This 
wUl  be  the  last  link  of  the  48.7-mlle  freeway 
to  be  completed.  Adverse  Impacts  Include  dis- 
location of  142  families,  taking  of  17.704 
acres  of  undeveloped  land  leased  for  park 
purposes  from  the  1.437  acre  Hansen  Dam 
Recreational  Area,  loss  of  flood  storage  capac- 
ity in  the  dam  Basin,  and  loss  of  wildlife 
habitat.  Comments  made  by:  DOT,  HEW, 
USDA,  EPA.  COE.  DOI.  HUD.  State  and  local 
agencies,  concerned  citizens.  (ELR  Order  No. 
70031.) 

U.S.  18  Expressway,  Clayton  County,  Clay- 
ton County,  Iowa,  January  12:  Proposed  Is 
the  construction  of  a  section  of  the  US  18 
Arterial  in  Clayton  County.  The  4-mile  proj- 
ect begins  on  present  US.  18  near  the  west- 
ern section  line  of  Section  29,  T95,  R3W,  in 
Clayton  Co.,  and  proceeds  north  to  a  point 
in  the  Basil  Glard  Claim  No.  1  near  Station 
6390.  The  section  curves  northeasterly,  then 
easterly  to  the  new  Mississippi  River  Bridge 
at  Marquet.  The  acquisition  of  140  acres  of 
land,  including  95  acres  of  timber  and  i>as- 
tureland  and  25  acres  of  tillable  land,  will  be 
necessary.  Other  negative  Impacts  Include 
removal  of  natural  wildlife  habitat  from  the 
deepest  section  of  the  creek  valley  to  the 
agricultural  fields  surrounded  by  woodland. 
Comments  made  by:  HE^y,  HUD,  DOI,  EPA, 
State  and  local  agencies,  concerned  citizens. 
(ELR  Order  No.  70044.) 

1-471.  from  1-276  to  Cincinnati,  Campbell 
and  Kenton  Counties.  Ky..  January  12:  The 
proposed  action  is  construction  of  a  north- 
south  Interstate  connector  between  1-275 
and  Cincinnati.  The  S.51-mlle  facility  is  to 
be  a  6-Iane  divided  highway  from  Lexington 


Avenue  In  Newport  south  to  UJS.  27  In  the 
vicinity  of  Moock  Road  and  the  Intersection 
with  U.S.  27  at  Sunset  Avenue.  Adverse  Im- 
pacts will  be  displacement  of  residents  and 
businesses,  increases  in  air  and  noise  poUu- 
tlon,  and  disruption  of  wildlife.  (Region  4) 
Comments  made  by:  HEW,  HUD.  EPA,  DOC, 
DOI.  USDA,  State  and  local  agencies,  con- 
cerned citizens.  (ELR  Order  No.  70037.) 

S.R.  61,  Oliver  Sprlngs-S.R.  61,  Anderson 
and  Roane  Counties,  Tenn.  The  proposed 
project  Is  a  relocation  of  State  Route  around 
the  northern  portion  of  Oliver  Springs,  Ten- 
nessee. The  2.2-mlle  project  begins  on  the 
southwest  side  of  Oliver  Springs  and  extends 
to  existing  S.R.  61,  southeast  of  Oliver 
Springs.  The  facility  will  be  a  5-lane  city- 
type  cross  section  for  the  first  part  and  then 
a  4-lane  divided  faculty  for  the  last  portion. 
Negative  effects  Include  the  displacement  of 
residences  and  businesses.  Introduction  of 
noise  and  air  pollution,  soil  erosion  and  sllta- 
tion  of  water  courses,  a  visual  Impact  on  the 
community,  and  a  potential  for  side  slope 
instabUlty.  (Region  4)  Conomenla  made  by: 
HUD,  DOI.  FPC.  DOT,  COE.  EPA,  HEW, 
State  and  local  agencies,  concerned  citizens. 
(ELR  Order  No.  70050.) 

U.S.  2  Belknap  Viaduct,  Superior,  Douglas 
County,  January  13:  The  proposed  project 
Involves  replacement  of  the  Belknap  Str^t 
Viaduct  which  carries  local  and  USH  2  traffic 
in  the  City  of  Superior,  Douglas  County,  Wis- 
consin. The  new  structure  would  be  a  4-lane 
bridge  and  would  be  from  1500  to  1900  feet 
long,  depending  upon  its  new  location.  Ad- 
verse effects  Include  right  of  way  require- 
ments; disruption  of  families,  business,  and 
wUdllfe  in  the  center  drainage  area;  and 
damages  to  haul  roads  not  designed  for  heavy 
loads.  Comments  made  by:  EPA,  DOI,  HEW, 
HUD,  DOT,  State  and  local  agencies,  con- 
cerned citizens.  (ELR  Order  No.  70055.) 

Nuclear  Reguiatory  Commission 

Contract:  Mr.  Benard  Rersche,  Director  of 
Division  of  Reactor  Licensing,  P-722,  NRC, 
Washington,  DC.  20555,  301-492-7373. 

Supplement 

Midland  Plant.  Units  1  and  2  (S-1),  Mid- 
land County,  Mich.,  January  13:  This  state- 
ment supplements  a  final  EIS  filed  with 
CEQ  in  March,  1972.  Xhe  proposed  action  is 
the  continuance  of  the  construction  permits 
issued  on  December  16,  1072  to  Consumers 
Power  Company  for  the  construction  of  Mid- 
land Plant  Units  1  and  2.  The  Midland 
Plant  Units  1  and  2  will  have  two  pressurized 
water  reactors  that  will  generate  about  1,300 
megawatts  of  electricity  for  distribution  to 
the  applicant's  system.  In  addition,  up  to 
about  4,000,000  pounds  per  hour  of  steam  are 
designated  to  be  delivered  to  the  Dow  Chem- 
ical Company.   (ELR  Order  No.  70067.) 

David  Tunderman, 
Acting  General  Counsel. 

[FR  Doc.77-2271  Piled  l-24-77;8:46  am) 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
USAF  SCIENTIFIC  ADVISORY   BOARD 
,.  Meeting 

January  6,  1977. 

The  USAF  Scientific  Advisory  Board 
Space  smd  Missile  Systems  Organization 
Advisory  Group,  Air  Force  Systems  Com- 
mand, will  hold  meetings  on  February  14, 
1977  from  8:30  a.m.  to  5  p.m  and  Feb- 
ruary 15,  1977  from  8:30  a.m.  to  1  pan. 
at  the  Los  Angeles  Air  Force  Station. 
California  in  the  Command  Presentation 
Center,  Building   105. 
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The  Group  will  receive  classified  briel- 
ings  and  hold  classified  discussions  on 
selected  space  programs. 

The  meetings  concern  matters  listed  in 
section  552(b)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  that  accordingly  the  meet- 
ings will  be  closed  to  the  public. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 

Frankie  S.  Estep. 
Air     Force     Federal     Register. 
Liaison  Officer,  Directorate  o.i 
Administration. 

|FR  DOC77-2191  FUed  1-24-77  8  45  am) 


USAF   SCIENTIFIC   ADVISORY    BOARD 
Meeting 

Januaky  13,  1977. 

The  USAF  Scientific  Advisory  Board 
ad  hoc  Committee  on  the  EF-lllA  will 
hold  meetings  at  Klrtland  AFB,  New 
Mexico  on  February  15  and  16,  1977  from 
9  a.m.  to  5  p.m.  each  day. 

The  Committee  will  receive  classified 
briefings  and  hold  classified  discussioiis 
on  the  EF-lllA. 

The  meetings  concern  matters  listed  in 
section  552(b)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  the  meetings 
will  be  closed  to  the  public. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)    697-8404. 

Frankie  S.  Estep, 
Air     Force     Federal     Register 
Liaison    Officer,    Directorate 
of  Administration. 

[PR  Doc. 77-2306  FUed  1-24   77:8:45  an.) 


USAF  SCIENTIFIC  ADVISORY   BOARD 
Meeting 

January  17, 1977. 

The  USAF  Scientific  Advisory  Board 
ad  hoc  Committee  on  Aeronomy  will  hold 
a  meeting  on  Februarj-  18,  1977  In  the 
Pentagon. 

The  Committee  will  have  a  working 
session  to  discuss  and  complete  work  on 
the  final  draft  report  on  the  study  of 
Aeronomy. 

The  meeting  will  be  open  to  the  public. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
i202>    697-4648. 

Ffankie  S  Estep. 
Air     Force      Federal     Register 
Liaison     Officer,     Directorate 
of  Administration. 

1  FR  Doc  77-2307  Fll€d  1  24-77. 8  45  am  1 


Closed  session  at  201  Varick  Street.  Ne\*- 
York.  NY  10014  on  15  February  1977. 

The  purpose  of  the  Advisory  Group  is 
to  provide  the  Director  of  Defense  Re- 
search and  Engineering,  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  .\  meeting  will  be 
limited  to  review  of  research  and  de- 
velopment programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their  labora- 
tories. Tlie  microwave  area  includes  pro- 
grams on  developments  and  research  re- 
lated to  microwave  tubes,  solid  state 
microwave,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive  de- 
vices. The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Appendix  I,  Title  5,  United  States  Code, 
it  has  been  determined  that  this  Ad- 
visorj-  Group  meeting  concerns  matters 
listed  in  section  552 fb)  of  Title  5  of  the 
United  States  Code,  specifically  subpara- 
graph iV  thereof,  and  that  accordingly, 
this  meeting  will  be  closed  to  the  public. 

Maurice  W.  Roche, 
Director.    Correspondence    and 
Directives.      OASD      (Comp- 
troller) . 

January  19, 1977. 

[PR  Doo  77-2335  Rled  1-24-77  8  45  am) 


Office  of  the  Secretary 

DOD  ADVISORY  GROUP  ON   ELECTRON 
DEVICES 

Advisory  Committee  Meeting 

Working  Group  A  (Mainly  Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices   'AGED)   will  meet  in 


DOD  ADVISORY  GROUP  ON   ELECTRON 
DEVICES 

Advisory  Committee  Meeting     • 

Working  Group  C  (Mainly  Imaging 
and  Display)  of  the  DOD  Advisory  Group 
on  Electron  Devices  (AGED)  will  meet  in 
closed  session  at  the  Institute  for  De- 
fense Analysis,  400  Army  Navy  Drive. 
Arlington,  Virginia  22202,  on  16  February 
1977  vice  the  27  January  1977  meeting 
which  was  cancelled. 

The  purpose  of  the  Advisory  Group  is 
to  provide  the  Director  of  Defense  Re- 
search and  Engineering,  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  prograni.?  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of^  research  and  de- 
\elopment  programs  which  the  mili- 
tarj-  Departments  propose  to  mitiate  with 
industry,  universities  or  in  tlieir  labora- 
tories. This  special  device  area  Includes 
such  programs  as  Infrared  and  Night 
Vision  Sensors.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  lO'd'  of 
.^I>pendix  I,  Title  5.  United  States  Code 
it  has  been  determined  that  this  Ad- 
visorj-  Group  meeting  concerns  matters 
listed  m  section  552 'b>  of  Title  5  of  the 
United  States  Code,  specifically  .subpara- 


,graph  •  1 1  tliereof ,  and  that  accordmgly 
UiL«;  meeting  will  he  closed  to  tlie  public. 

Maurice  W.  Roche. 
Director,    Correspondence    and 
Directives.  OASD  tComptrol- 
ler). 

January  19, 1977. 

|FR  Doc  77-2336  Filed  1-24-77  8  4o  am, 

ENERGY  RESEARCH  AND 
DEVELOPMENT  ADMINISTRATION 

[ERDA    1553-D) 

MANAGEMENT  OF  INTERMEDIATE  LEVEL 
RADIOACTIVE  WASTE.  OAK  RIDGE  NA- 
TIONAL LABORATORY.  OAK  RIDGE. 
TENNESSEE 

Availabilty  of  Draft  Environmental 
Statement 

Notice  is  hereby  given  that  a  Draft  En- 
vironmental St&tement,  ERDA-1553-D. 
Management  of  Intermediate  Level  Ra- 
dioactive Waste,  Oak  Ridge  National 
Laboratorj-,  Oak  Ridge.  Termessee,  was 
issued  pursuant  to  the  Energy  Research 
and  Development  Administrations 
(ERDA)  implementation  of  the  National 
Envii-onmental  Policy  Act  of  1969.  The 
statement  was  prepared  to  support  an 
administrative  action  to  select  a  pre- 
ferred technique  for  the  management  of 
intermediate  level  radioactive  wa^tc 
<rLW)  and  the  construction  and  opei-a- 
lion  of  a  facility  to  implement  Uie  tech- 
nique at  the  Oak  Ridge  National  Labcra- 
tory  in  Roane  County,  Tennessee. 

Copies  of  the  draft  statement  have 
been  distributed  for  review  and  comment 
to  Federal  and  Teimessee  State  and  local 
agencies  and  other  organizations  and  in- 
dividuals. Copies  of  the  draft  statement 
are  available  for  public  Inspection  at  tlie 
£R!da  public  document  rooms  at: 

ERDA  Headquariera,  20  Ma.ssa<rlui.seit.s  .^m- 

nue.  Washington.  D.C. 
Albuquerque  Operations  Office,  Klrtland  Air 

Force  Base  East,  Albuquerque,  New  Mexico. 
Chicago  Operations  Office,  8800  South   Ca.=Si 

Avenue,  Argonne.  nilnols. 
Idaho  Operations  Office,   550  Second  Str*^<. 

Idaho  Falls,  Idaho. 
Nevada  Operations  Office.  2753  South  High- 
land Drive,  Las  Vegas,  Nevada. 
Oak  Ridge  Operations  Office,  Pcderu'.   B.:i;d- 

ing.  Oak  Ridge,  Tennessee. 
Richland  Operations  Office.  Federal  Building. 

Richland,  Washington. 
San    FrancLsco    Operations     1^33    BrT>.-if!i>-;iv. 

Oakland,  California. 
Savannah  River  Operation.<>  Office,  S«\a  inah 

River   Plant.   A;keii.   South   C-aro",n;i 

Comments  and  views  concerning  the 
draft  statement  are  requested  from  other 
interested  agencies,  organizations  and 
individuals.  Single  copies  of  the  draft  en- 
vironmental statement  will  be  furnished 
for  review  and  comment  upon  request 
addressed  to  W.  H.  Peruiington,  Director. 
Office  of  NEPA  Coordination.  U.S. 
Energj-  Research  and  Development  Ad- 
ministration. Mail  Station  E-201.  Wash- 
ington, D.C.  20545.  (301)  353-4241.  Com- 
ments shoud  be  sent  to  the  same  address. 

In  accordance  with  guidelines  from  the 
Council  on  Environmental  Quality,  agen- 
cies and  members  of  the  public  sub- 
mi^tinr  comments  c.n  the  draft  environ- 
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mental  statement  should  endeavor  to 
make  their  comments  as  specific,  sub- 
stantive, and  factual  as  possible  without 
undue  attention  to  matters  of  form  in 
the  impact  statement.  It  would  assist  in 
the  review  of  comments  if  the  comments 
were  organized  in  a  manner  consistent 
with  the  structure  of  the  draft  state- 
ment. Emphasis  should  be  placed  on  the 
ass^ssmenj,  of  the  environmental  impacts 
of  the  waste  management  activities,  and 
the  acceptability  of  those  impacts  on 
the  quality  of  the  environment,  partic- 
ularly as  contrasted  with  tlie  impacts  of 
reasonable  alternatives.  Commenting  en- 
tities may  rKommend  modifications 
and  or  new  alternatives  that  will  en- 
hance environmental  quality  and  avoid 
or  minimize  adver.'-c  environmental 
impacts. 

Comments  on  the  draft  environmental 
statement  will  be  placed  in  the  above 
referenced  document  rooms  and  will  be 
considered  in  the  preparation  of  the  final 
environmental  statement  if  received 
within  60  days  of  the  date  of  publication 
of  this  notice. 

Dated  at  Germantown.  Md..  tr.i.-  18th 
day  of  January  1977. 

For  the  Energy  Research  and  Develop- 
ment Administration. 

James  L.  Liverm.a:,. 
Assistant  Admiiiistrator 
for  Environment  and  Safe!  i. 
|FR  Doc  77-2200  FUed  1-24-77.8:4?  ar.. 


IERDA-1551-D] 

NEVADA  TEST  SITE. 
NYE  COUNTY,   NEVADA 

Availability  of  Draft  Environmental  Impact 
Statement 

Notice  is  hereby  given  that  a  Draft 
Environmental  Impact  Statement, 
ERDA-1551-D.  Nevada  Test  Site,  Nye 
County,  Nevada  (January  1977),  has 
been  issued  pursuant  to  the  Energy  Re- 
search and  Development  Administra- 
tion's (ERDA)  implementation  of  the 
National  Environmental  Policy  Act  of 
1969.  The  statement  was  prepared  to 
support  ERDA  administrative  actions  re- 
lated to  the  continuation  of  ERDA's  \in- 
derground  nuclear  testing  program  and 
other  activities  at  the  Nevada  Test  Site 
for  Fiscal  Year  1978  and  beyond. 

Copies  of  the  draft  statement  have 
been  distributed  for  review  and  comment 
to  Federal,  State  and  local  agencies  and 
other  organizations  and  individuals. 
Copies  of  the  draft  statement  are  avail- 
able for  public  inspection  at  the  ERDA 
public  document  rooms  at : 

ERDA  Headquarters,  20  Massachusetts  Ave- 
nue. Washington,  D.C. 

Albuquerque  Operations  Office,  Kirtland  A\f 
Force  Base  East,  Albuquerque.  New  Mexico, 

Chicago  Operations  Office.  9800  South  Cas.s 
Avenue,  Argonne.  Illinois. 

Idaho  Operations  Office,  550  Second  Street. 
Idaho  Falls.  Idaho. 

Nevada  Operations  Office,  2753  South  High- 
land Drive,  Las  Vegas,  Nevada. 

Oalc  Ridge  Operations  Office,  Federal  Build- 
ing, Oak  Ridge,  Tennessee. 

Richland  Operations  Office.  Federal  Building, 
Richland,  Washington. 


San    Francisco    Operations,    1333    Broadway, 

Oakland,  California. 
Savannah  River  Operatlona  Office,  Savannah 

Riv^r  Plant,  Aiken,  South  Carolina. 

Comments  and  views  concerning  the 
draft  statement  are  requested  from 
other  interested  agencies,  organizations 
and  individuals.  Single  copies  of  the 
di-aft  environmental  statement  will  be 
furnished  for  review  and  comment  upon 
request  addressed  to  W.  H.  Pennington, 
Director,  OlHce  of  NEPA  Coordination, 
U.S.  Energy  Research  and  Development 
Administration,  Mail  Station  E-201, 
Washington,  D.C.  20545,  (301)  353-4241. 
Comments  should  be  sent  to  the  same 
address. 

In  accordance  with  guideline.s  from 
the  Council  on  Environmental  Quality, 
agencies  and  members  of  the  public  sub- 
mitting comments  on  the  draft  environ- 
mental statement  should  endeavor  to 
make  their  comments  as  specific,  sub- 
stantive, and  factual  as  possible  without 
undue  attention  to  mattei-s  of  form  in 
the  impact  statement.  It  woiild  assist  in 
the  review  of  comments  if  the  comments 
were  organized  in  a  manner  consistent 
with  the  structure  of  the  draft  state- 
ment. Emphasis  should  be  placed  on  the 
asses.sment  of  the  environmental  im- 
p.icts  of  the  NTS  activities,  and  the  ac- 
ceptability of  those  impacts  on  the  qual- 
ity of  tlie  environment,  particularly  as 
contrasted  with  the  impacts  of  reason- 
able alternatives.  Commenting  entities 
may  recommend  modifications  and  or 
new  alternatives  that  will  enhance  en- 
vironmental quality  and  avoid  or  mini- 
mize adverse  environmental  impacts. 

Comments  on  the  draft  environmen- 
tal statement  will  be  placed  in  the  abo\e 
referenced  document  rooms  and  will  be 
considered  in  the  preparation  of  the  fi- 
nal environmental  impact  statement  if 
received  within  60  days  of  the  date  of 
publication  of  this  notice. 

Dated  at  Germantown.  Md..  this  18th 
day  of  January  1977. 

For  the  Energy  Research  and  Devel- 
opment Administration. 

James  L.  Liverman,  I 

Assistant  Administrator       ' 
for  Environment  and  Safety. 

(FR  Doc.77-2198  Piled  1-24-77:8:45  am! 


[ERDA-1 552-D  1 

SAFETY  RESEARCH  EXPERIMENT  FACILI. 
TIES,  IDAHO  NATIONAL  ENGINEERINQ 
LABORATORY,   IDAHO 

Availability  of  Draft  Environmental  Impact 
Statement 

Notice  is  hereby  given  that  a  Draft 
Environmental  Impact  Statement, 
ERDA-1552-D,  Safety  Research  Experi- 
ment Facilities,  Idaho  National  Engi- 
neering Laboratory,  Idaho,  was  Issued 
pursuant  to  the  Energy  Research  and 
Development  Administration's  (ERDA) 
implementation^  of  the  National  Envi- 
ronmental Policy  Act  of  1969.  The  state- 
ment was  prepared  in  support  of  legis- 
lative action  related  to  the  ERDA  request 
for  appropriation  of  funds  for  Fiscal 
Year  1978  for  tlie  project. 


The  statement  addresses  the  potential 
environmental  impacts  associated  with 
the  construction  and  operation  of  a  new 
safety  test  facility  and  modifications  to 
existing  facilities  at  the  Argonne  Na- 
tional Laboratory-West  which  is  part  of 
the  Idaho  National  Engineering  Labora- 
tory in  Butte  County,  Idaho.  The  facili- 
ties will  be  used  to  confirm  the  calcu- 
lated safety  of  liquid  metal  fast  breeder 
reactor  fuel  elements  under  a  variety  of 
abnormal  conditions. 

Copies  of  the  draft  environmental 
statement  have  been  distributed  for  re- 
\ie\v  and  comment  to  appropriate  Fed- 
eral, Idaho  State  and  local  agencies  and 
organizations  and  individuals  who  are 
known  to  have  an  interest  in  this  ac- 
tivity. Copies  of  the  statement  are  avail- 
able for  public  inspection  in  the  ERDA 
public  document  rooms  at: 

ERDA  Headquarters.  20  Massachusetts  Ave- 
nue, NW,.  Washington,  D,C. 

.Mbuquerque  Operations  Office,  Kirtland  Air 
Force  Base  East,  Albuquerque,  New  Mexico. 

Chicago  Operations  Office.  8900  South  Ca.ss 
Avenue.  Argonne.  Illinois. 

Idaho  Operations  Office.  550  Second  Street, 
Idaho  Falls.  Idaho. 

Nevada  Operations  Office.  2753  South  High- 
land Drive,  Las  Vegas,  Nevada, 

Oak  Rid^e  Operations  Office,  Federal  Build- 
ing. Oak  Ridge,  Tennessee. 

Richland  Operations  Office,  Federal  Build- 
ing. Richland,  Washington. 

San  Francisco  Operations  Office.  1333  Broad- 
way. Oakland,  California. 

Savannah  River  Operations  Office.  Savannah 
River  Plant.  Aiken,  South  Carolina. 

Comments  and  views  concerning  the 
draft  environmental  statement  are  re- 
quested from  other  interested  agencies, 
organizations  and  individuals.  Single 
copies  of  the  statement  will  be  furnished 
for  review  and  comment  upon  request 
addressed  to  W.  H.  Pennington,  Direc- 
tor, Office  of  NEPA  Coordination,  Mail 
Station  E-201,  Energy  Research  and 
Development  Administration,  Washing- 
ton, D.C.  20545,  (301)  353-4241.  Com- 
ments should  be  sent  to  the  same  ad- 
dress. 

In  accordance  with  the  guidelines  of 
the  Council  on  Environmental  Quality, 
those  submitting  comments  on  the  draft 
environmental  impact  statement  should 
endeavor  to  make  their  comments  as 
specific,  substantive,  and  factual  as  pos- 
sible without  undue  attention  to  mat- 
ters of  form  in  the  impact  statement. 
However,  it  would  assist  in  the  review  of 
comments  if  the  comments  were  orga- 
nized in  a  manner  consistent  with  the 
structure  of  the  draft  environmental 
statement.  Emphasis  should  be  placed 
specifically  on  the  assessment  of  the  en- 
vironmental impacts  of  the  proposed 
project,  and  the  acceptability  of  those 
impacts  on  the  quality  of  the  envii-on- 
ment,  particularly  as  contrasted  with 
the  impacts  of  reasonable  alternatives 
to  the  proposed  action.  Commenting  en- 
tities may  recommend  modifications 
and  or  new  alternatives  that  will  en- 
hance environmental  quality  and  avoid 
or  minimize  adverse  environmental . 
impacts. 

Copies  of  comments  received  on  the 
draft  environmental  statement  will  be 
placed   in   the  above  referenced  public 


FEDERAL  REGISTER,    VOL.   42,   NO.    16 — TUESDAY,   JANUARY   25,    1977 


NOTICES 


i:»i9 


document  rooms  for  inspection  and  will 
be  considered  in  the  preparation  of  the 
final  environmental  impact  statement  if 
received  within  60  days  of  the  dat«  of 
publication  of  this  notice. 

Dated  at  Germantown,  Md.,  this  18th 
day  of  Januarj- 1977. 

For  the  Energy  Research  and  Develop- 
ment Administration. 

Jaues  L.  Liverman. 

Assistant  Administrator 

for  Environment  and  Safety. 

[FR  Doc.  77-2199  Filed  l-24-77;8:45  am] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  674-€l 

AGENCY  COMMENTS  ON  ENVIRONMEN- 
TAL IMPACT  STATEMENTS  AND  OTHER 
ACTIONS  IMPACTING  THE  ENVIRON- 
MENT 

Availability 

Pursuant  to  the  requirements  of  sec- 
tion 102(2)  (C)  of  the  National  Environ- 
mental Policy  Act  of  1969,  and  section 
309  of  the  Clean  Air  Act,  as  amended, 
the  Environmental  Protection  Agency 
(EPA)  has  reviewed  and  commented  in 
writing  on  Federal  agency  actions  im- 
-pactlng  the  environment  contained  In 
the  following  appendices  during  the  pe- 
riod of  November  1,  1976  and  Novem- 
ber 30,  1976. 

Appendix  I  contains  a  listing  of  draft 
environmental  impact  statements  re- 
viewed and  commented  upon  in  writing 
during  this  review  period.  The  list  in- 
cludes the  Federal  agency  responsible 
for  the  statement,  the  number  and  title 
of  the  statement,  the  classification  of  the 
nature  of  EPA's  comments  as  defined  in 
Appendix  U,  and  the  EPA  source  for 
copies  of  the  comments  as  set  forth  in 
Appendix  VI. 

Appendix  n  contains  the  definitions 
of  the  classifications  of  EPA's  comments 
on  the  draft  environmental  impact  state- 
ments as  set  forth  In  Appendix  I. 

Appendix  ni  contains  a  listing  of  final 
enviroimiental  impact  statements  re- 
viewed but  not  commented  upon  by  EPA 
during  this  review  period.  The  listing  in- 
cludes the  Federal  agency  responsible  for 
the  statement,  the  number  and  title  of 
the  statement,  a  summary  of  the  nature 
of  EPA's  comments,  and  the  EPA  source 
for  copies  of  the  comments  as  set  forth 
in  Appendix  VI. 

Appendix  IV  contains  a  listing  of  final 
environmental  impact  statements  re- 
viewed but  no  commented  upon  by  EPA 
during  this  review  period.  The  listing  in- 
cludes the  Federal  agency  responsible 
for  the  statement,  the  number  and  title 
of  the  statement,  and  the  source  of  the 
EPA  review  as  set  forth  in  Appendix  VI. 
Appendix  V  contains  a  listing  of  pro- 
posed Federal  agency  regulations,  legis- 
lation proposed  by  Federal  agencies,  and 
any  other  proposed  actions  reviewed  and 
commented  upon  in  writing  pursuant  to 
section  309(a)  of  the  Clean  Air  Act,  as 
amended,  during  the  referenced  review- 
ing period.  The  listing  includes  the  Fed- 


eral agency  respwisible  for  the  proposed 
action,  the  title  of  the  action,  a  summary 
of  the  nature  of  EPA's  comments,  and 
the  source  for  copies  of  the  comments 
as  set  forth  in  Appendix  VI. 

Appendix  VI  contains  a  listing  of  the 
names  and  addresses  of  the  sources  of 
EPA  reviews  and  comments  listed  in  Ap- 
pendices I,  m,  IV,  and  V. 

Copies  of  the  EPA  Manual  setting 
forth  the  policies  and  procedures  for 
EPA's  review  of  agency  actions  may  be 
obtained  by  writing  the  Public  Informa- 


tion Reference  Unit,  Environmental  Pro- 
tection Agency,  Room  2922,  Waterside 
Man  SW.,  Washington,  D.C.  20460.  tele- 
phone 202/755-2808.  Copies  of  the  draft 
and  final  environmental  impact  state- 
ments referenced  herein  are  available 
from  the  originating  Federal  depart- 
ment or  agency. 

Dated:  Januarj-  18,  1977. 

Rebecca  W.  Hanuer, 

Director. 
Office  of  Federal  Activities. 


Appe.vwx  I. — Draft  environmental  impact  stoiitiunts  f'/r  v:hi<h  comnnnlf  rccn  t>,«u.  d 
bettrr<n  \or.  J,  1976,  and  Sov.  50,  /97C 


Wennfjiiig  No. 


•nue 


OpnenJ  Ponrif  f<w 
nainre  of  covi*''  o' 
lu'.iinaems    c<iji:!ucr.ts 


Coara  o»  Ek<~,inblrs 


De-COE-A32(M3-00 

D-COE-B350(H-CT 

r>-COE-B39005-MA 

l>-tOE-B390ia-Rl 

D-COE-D070(O-DE 

D-COE-D40(M2-rA 

D-COE-E3201J-FL 

D-COE-E35027-NC 

P-COE-E35C28-FL 

DS-COE-r36010-MI 
D  S-C  O  B-F38015-MN 
I J  S-C  O  E-P36Q2&-MN 
D-COE-F67001-W1 

DS-COE-G3«n«!-TX 
DS-COE-H36011-IA 

D-COE-K3601S-ni 
DS-COE-L36A41-WA 


BM  River  Waterway,  Misfissipp:  River  to  5hr«Trport.  L8,,Tciv. 

Texas,  Okiaboma,  Arkansas. 
Maintenance  dredging,  I'stcbogne  Kiver,  WcKstbrook,  Midj'.fsci 

County,  Conn. 

Cape  Cod  Canal,  Boame  anj  Sandwioli  Conr.iiis,  Ma^^ 

Pawtaiet  River  watershed.  Rbode  Island 

Delmarva  Power  A  Light  Co.,  Indian  River  I'ower  StaUon  Unit 

No.  4,  Millsboro,  Susei  County,  Del. 
RelocaUon  of  U.S.  209,  Bushfall  to  Millord.  Toi.ks  Island  Project. 

PennsylTania. 
Sec  15  Permit,  Puota  Oorda  Isltw.  Inr.,  Consiroction  of  Boat 

Lock,  AJlifrator  Cre^k,  Punta  Oorda.  Charlutt*  County.  Fla. 
Wilminjgton  Harbor,  Northeast  Cape  Keiar  kjvcr,  Wilmin^on  and 

New  Hanover  Counties,  N.C. 
Cross  Florida  Baive  Canal  (CFBC)  R..<;uh  K.  [von,  St.  Johns 

River  to  Gulf  of  Mexico,  Florida. 
Flood  Control  on  ilie  Tittabawasse<>  River.  MidUnd  Couiily.  Mich. 

Root  River  Basin.  Flood  Control,  Mjnnosoia 

Bassett  Creiek  Watershed,  Hennepin  County.  Minn 

Permit,  Flambeau  Mining  Corp.,  Open  I'it  Copiier  M,ne.  Lady- 
smith,  Rusk  County,  Wis. 

Lake  Witchita,  HoUiday  Cre«k,  Witchjta  FaHj.  Tex 

kluacsUne  Island  Leve«  District  and  Muscaiine-Louisa  County 

Drainage   District  No.   13,  Local   Flood   Protection,   Louisa 

County,  Iowa. 
Kapaakea  Homeft«ad,  Flood  Control  Trulect,  Molokai,  Maui 

Coonty,  Hawaii. 
ChehaUs   River   Flood   Control,   Booth    Aberdeen   Co5inopoli!, 

Grays  Harbor  County,  Wash. 


LO-; 

ER-: 

LO-I 
KR-2 
LO-2 

3 

ER-r 

ER-: 

EU-: 
LO-: 

LO-2 
1,0-2 
LO-2 

LO-1 
ER-: 


(; 

li 

r. 
); 
P 

I' 

F. 
K 

r. 

K 

V 

y 
y 

a 


LO-l         J 
LO-l         K 


DKPABTllENT  Of  AORIOt'LTVBE 


D-AFn-E2«)17-NC 

D-AFS-D(B0fO-PA 
D-AFS-E65013-AL 


D-AFS-FCoOOl-WI 
D-AFS-G6501^LA 

D-AFS-J40027-MT 

r>-AF&-J6.T053-CO 
D-AFS-KeiOlS-CA 

D-Ar?-i:fi5ni?-CA 


Avon  Water  Project,  Cape  Hatteras  Water  Association,  Burton, 
Dare  County,  N.C,  (UeDA-FHMA-ADM-NC-7«-l). 

Buuard  Swamp  Unit  PlMjADegheny  National  Forest,  Pa 

Timber  Management  Plan,  William  B.  Bankhead  National  Forest, 
Winston,  Lawrence  and  Franklin  Coumip.<i,  Ala.  (USDA-F3- 
R8-DES-A  D  M-76-23) . 

Timber  Management  Plan.  Chequamegon  National  For«Et,  Ash- 
land, Bayfield.  Sawyer,  Price.  Taylor  and  Vilas  Counties,  W  is. 

Management  of  Vemon  Unit  Plan,  Kasatchie  National  Forest, 
Vernon  Parish,  La. 

Buck  Creek  and  Yellow  Mules  Special  Use  Road  Permit,  Eur- 
linpton  Northern.  Inc..  GallaUn  National  Forest,  Mnnt. 

Dolores  Planning  Unit.  San  Juan  National  Forest,  Colo 

Mohawk  IaldA  Vse  Plan,  Plumas  and  Tahoe  National  Furt^is, 
Plumas  and  Sierra  Counties,  Calif. 

Rancher  iaI'U»iiiiir.g  Unit,  Sierra  Nat  ioiia!  Fori>st,  F-.s;ki  r„ur,tT. 
Calif. 


LO-2         E 

LO-l         n 
La-2         E 


LO-: 

LO-l 

ER-r 
ER-: 

ER-: 

L0-: 


D  AF£  L610&:-OR... 
D-AFS^L650:.>-AK.., 
D-AF5  lAi024-AK.. 
LD-A,-«  -A'Jf'U6-00, 

D-REA-G070U-NM. 

D -i^riJ-B.TeinO-CT... 
DS  SLS-F36044-1L... 


Grande  Ronde  Planning  Unit,  WailowaWhitman  and  Umatilia 

National  Forest.',  Union  County.  Oreg.  ( UPDA-Ft^-Rft-l.S). 
Valley  Timber  Sale,  Chugach  National  Forest,  Alaska  tUSDA- 

F6-DES-ADM-76-07). 
North  Irisli  Crf*k  Timber  Sale,  Tonpass  National  FUrest,  Alaska 

tUSDA-FS-R10-DE8-AD.M-76-<H'. 
Agriculttire   Conservation   Program.   I'roposod   Amendment   to 

Soil  Conservation  and  Domestic  Allotment  Act. 

Gamerco  Coal  Mine,  McKinley  County,  N.  Mei 

.4 very  Brook  Watersned.  Hartford  Cnuiity,  Conn 

Little  CiiUe  Creek  Watcrshisl,  Johnson  County,  HI 


DEP.^KTMENT  Of  COMStrRCE 


D  EDA-Cflynni-NY..  1980  Olympic  Winter  Games,  VUloge  of  Lake  Placid,  N.Y. 


I/0-3 


DtP-tp.TidENT  or  Defense 


r 

G 

1 

1 
J 


LO-I 

K 

Lo  : 

K 

LO-: 

K 

LO-I 

A 

LO-l 
LO-J 
LO-2 

r, 
B 

D-UAF-BU002-ME..  Proposi-d  Reduo;ion,  Loring  Air  Force  B-ise,  Limestone,  Aroo«-  IE-!  B 
took  County,  Maine. 

Proposed  Closure  of  Kiiicheloe  Air  Force  Base,  Mich LO-J  F 

Proposed  Clostire  of  CraicAFB.  Ala.,  and  Webb  AFB,  Tei LO-l  O 

Si.iu'h  Plan,-  hj\iT.  t  ha-:i.-i')  Daiij  to  U'-nvr,  Colo BB-3  1 


D-UAF-Fn004-MT. 
D-UAF-GU002-O(i 
l>~-USA-J:»»i7-<0 
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Identifying  Noj 


TIO* 


General  Source  for 
nature  of  copies  of 
comments    comments 


BlPARTMENT  or  InIEEIOB 


D-BOR-A8fll02-OO...  Departmental  Implementation  of  Executive  Order  11644  Pertain- 
ing to  use  of  Off-Road  Vehicles  (ORV)  on  the  Public  Lands 
(DES-7fr-27). 

D-IBR-J3o001-OO Savory-Pot  Ilook  Project,  Colorado  and  Wyoming 


D-IGS-J01002-WY 


Eagle  Butte  Mine,  Proposed  Plan  of  Mining  and  Reclamation, 
Amaz  Coal  Co.,  Eastern  Powder  River,  Campbell  County,  Wyo. 


HePABTMENT  or  TRANSPORTATiON 


ER-1         A 
ER  2         I 


ER-S 


D  S-D  OT-A11655-MN 

D-FAA-H51010-NB 
D-FAA-K51008-CA 

D-FnW-EJ0086-N'C 

D-FnW-EKXBT-N'C 

D-FHW-F4O07G-IN' 

D-FHW-F 10077-1 X 

D-FHW-F4007>-IN" 

D-F  nW- n400,=17-N  M 
D3-FHW-IHt)Uo7-00 

D-FHW-II40062-K3 

D-rnw-jioo2c-co 

r)-FnW-L4004S-AK 
D-FI1W-LOH5-WA 


WN-23,  Junction  MN-24  and  MN'-2I2.  Renville,  Lynon,  Yellow 
Medicine  and  Chippewa  Counties,  Minn. 

Schuyler  Municipal  Airport,  Colfax  County,  Nebr 

Ontario  International  Airport,  Development  Program,"  Lob  An- 
geles, San  Bernardino  County,  Calif. 

U.S.  74,  Maxton  Bypass,  Laurinburg  Bypass  to  U.S.  74,  Alma, 
Robeson  and  Scotland  Counties,  N.C. 

N.C.-127  Improvement,  Second  Avenue  N.E.  to  N.C.-1400,  Hick- 
ory, Catawba  County,  N.C.  (FHWA-N'C-EIS-76-^7-U). 

West  10th  Street  Bridge,  1-46.5  to  West  Street,  White  River,  Indiaa- 
apolis,  Marion  County,  Ind. 

U.S.  50,  Jackson  and  Lawrence  County  line,  1-65,  Jackson  Couniy, 
Ind. 

U.S.  50,  BryantsviUe  to  Lawrence  and  Jackson  County  line,  Law- 
rence County,  Ind. 

NM^l.  WiUard  to  Estancia.  Torrance  County,  N.  Met 

Abbott  Dr.,  Omaha,  Douglas  County.  Nebraska  and  Carter  Lake, 
Pottawattamie  County,  Iowa  (FHWA-NEB-EIS-76-C«-DS). 

U.S.  81  Location  Study,  Ottawa,  Cloud  and  Republic  Counties, 
Kans.  (FUWA-KS-ElS-76-Oo-D). 

C-082,  CO-133  to  Aspen,  Carbondale  East,  Eagle,  Garfield,  Pitkin 
Coun'.ies,  Colo. 

Gravel  Extraction,  Section  31,  Seward  Meridian,  Alaska 

Seattle   Central  Business   Dislricl   Exclusive   Bus  Lanes,    King 
County,  Wash. 


ER-2 


LO-2 
ER-:i 

n 

J 

ER-2 

B 

LO-2 

B 

LO-2 

F 

ER-2 

F 

ER-2 

F 

LO-1 

3 

G 
11 

LO-2 

H 

ER-2 

I 

LO-2 

LO-1 

K 

K 

Federal  Energy  Apministration 


D-FEA-G030>»-LA 
D-FEA-G030Ol-L\ 
D-FEA-G03005-L.V 
D-FEA-G03O0fr-TX 
D-FE.\-G03*i7-L.V 


Cote  Blanche  Mine,  Strategic  Petroleum  Reserve,  St.  Mary's, 
La. 

West  Hackberry  Salt  Dome,  Strategic  Petroleum  Reserve, 
Cameron,  I,a. 

Weeks  Island  Mine,  Strategic  Petroleum  Reserve,  Iberia  County, 
La. 

Bryan  Mound  Salt  Dome,  Strategic  Petroleum  Reserve,  Brazoria, 
Tex. 

Bayou  Choctaw  Salt  Dome,  Strategic  Petroleum  Rese'va,  Iber- 
ville, La. 


LO-2 

a 

LO-2 

Q 

LO-2 

Q 

LO-3 

G 

LO-2 

G 

Federal  Power  Com.mission 


D-FrC-E'»X'&-SC 


Santee-Cooper  Project.  No.  199,  Santee  and  Cooper  Elvers. 
Berkeley,  Calhoun,  Clarendon,  Orangeburg  and  Sumter  Coun- 
ties, S.C. 


General  Services  Administration 


D-G8A-LS100^AK 


D-HUD-C8501J-AK 
D-H  UD-D2)S002-V  A 

D-nUD-E2S016-AL 

D-nUD-Ei5013-GA 

D-HUD-ES90O1-FL 

D-nUD-G24003-AR 
D-HUD-G85017-TX 
D-HUD-G8oyi8-TX 

D-nUD-K80!6  CA 


Haines  Border  Station,  Haines,  Dallon  Cache  at  U.S. /Canadian 
border.  Mile  42,  Alaska. 

Department  or  Housing  and  Urban  Dkvklopment 

M»nte  Brisas  Development.  Project  No.  76-3n0,  Fajardo.  P.R 

StandardsviUe    Water    Main     Extension,     StandardsvilleL     Vs. 

(CDBLi). 
Union    Community    Water     System,     Greene     Countv,     Ala. 

(CDBLi). 
Georgetown  Subdivision.  Planned  L^nit  Development,  Cluitham 

County,  tJa.  (HUD-R(H-ElS-76-16-Di. 
Senior  Citizens  Center,  Bayview    I'ark,    Pensaeola,    Exsambia 

County.  Fla.  (CDHG). 

Breckemid?e-Union  Water  System,  Jackson  County,  Ark 

Anderson  Mill  Subdivision,  Travis  Couniy,  Tex 

Trailwood  Addition  Subdivision,  Grand  Prairie,  Dallas  County. 

Tex. 
Mel  Lun  Yuen  Development.  Cliiaa  Town  Redevelopment  Area, 

San  Francisco,  Calif. 


National  Institute  of  Healts 


ER-2 


LO-1 


ER-2 

LO-2 

r 

D 

LO-2 

E 

ER-2 

K 

LO-2 

E 

LO-1 
LO-1 
LO-2 

G 
(i 
G 

L0-: 


ED-Nlli-A84rt-24-00       OuideLines  for  Reseurcli  Involving  Recombinant  DNA  Mt^ecules.  ER- 
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4521 


D-NBC-C0e006-PR 

D-NRC-EOetiOS-TN 


D  NRC  Fi)60fH  Wl 


D  Vl>>  Ftiori 


NtXTEAB  REOCI-ATORT  COMMISSION 


North  Coast  Nuclear  Plant,   Unit  1,  Islole  Site.  Puerto  Rico  ( 

reeouree  Authority,  Docket  No.  50-376.  P.R.  (NUREO  0113). 
Phipps  Bend  Nucletkr  Plant,  Umis  1  and  2,  Holston  River,  Ten-  LO  2 

nessee  Valley  Anthoritv,  Docket  Nos.  STN-553  and  STN  50-464, 

Hawkins  County.  Tenn.,  (NUREO-009gV 
Koshkonong  Nuclear  Plant.  Units  1  and  2.  Wisconsin  Utilities  KV  . 

Project,  Docket  Nos.  STN  50-602  and  STN  .V  5<«.  Jefferson 

Couniy,  Wise.  (NV  REG-007&). 


V.?.  Postal  Service 


I'.S.    Post    O'.tice    iuid    V, 
Fullon  Couniy,  ii.j. 


All;u,i:-.. 


c 

X 


l.n-2 


Appendix  II — Definitions  of  Codes  foe  the 
General  Natttre  of  EPA  Comments 

environmental  impact  of  the  action 

LO — Lack  of  Objection 

EPA  has  no  objections  to  the  proposed  ac- 
tion as  described  in  the  draft  impact  state- 
ment; or  suggests  only  minor  changes  in  the 
prc^osed  action. 

ER — Environmental  Reservations 

EPA  ihas  reservations  concerning  the  en- 
Tlroninental  effects  of  certain  aspects  of  the 
proposed  action.  EPA  believes  that  further 
Study  of  suggested  alternatives  or  modifica- 
tions Is  required  and  has  asked  tbe  originat- 
ing Federal  agency  to  reassess  these  Impacts. 

EU — Environmeutally  Unsatisfactory 

EPA  believes  that  the  proposed  action  is 
unsatisfactory  because  of  its  potentially 
harmful  effect  on  the  environment.  Fur- 
thermore, the  Agency  believes  that  the  i>o- 
tentlal  safeguards  which  might  be  utilized 
may  not  adequately  protect  the  environment 
from  hazards  arising  from  this  action.  The 
Agency  recommends  that  alternatives  to  the 
action  be  analyzed  further  (including  the 
possibility  of  no  action  at  all) . 


ADEQrACT  OF  TKE  IMPACT  STATEMfNT 

Category  1 — Adequate 

The  draft  impact  statement  adequately  sets 
forth  the  environmental  impact  of  the  pro- 
posed project  or  action  as  well  as  alternatives 
reasonably  available  to  the  project  or  ac- 
tion. 

Category  2— Insufficient  Information 

EPA  believes  that  the  draft  impact  state- 
ment does  not  contain  sulHclent  Informa- 
tion to  assess  fully  the  environmental  Im- 
pact of  the  piropoeed  project  or  action.  How- 
ever, from  the  Information  Bubmltted,  the 
Agency  is  able  to  make  a  preliminary  deter- 
mination of  the  impact' on  the  environment. 
EPA  has  requested  tbat  the  originator  pro- 
vide the  ItLformatlon  that  was  not  included 
in  the  draft  statement. 

Category  3 — Inadequate 

EPA  believes  that  the  draft  impact  state- 
ment does  not  adequately  assess  the  environ- 
mental impact  of  the  proposed  project  or 
action,  or  that  the  statement  Inadequately 
analyzes  reasonable  available  alternatives. 
The  Agency  has  requested  more  informa- 
tion and  analysis  concerning  the  potential 
environmental  hazards  and  has  asked  that 
substantial  revision  be  made  to  the  impact 
statement. 


Appendix  III. — Final  environmental  impact  statements  for  tchivh  commcnU  «<  re  issued 
between  Nov.  J,  1976,  and  Nov.  SO,  1976 


Ideniif>ing  No. 


Title 


f  CITIUIH 


Source  for 
copies  of 

commenU 


Corps  or  EN',iv>,ems 


P-COE-A39032-1A 


y-COE  E3,i(i23-Nt 


I-COE-F3:014  .Ml 


Evansdale  Local  Protection 
Project,  Black  Hawk 
County,  Iowa. 


Mainlenunce  of  tlie  Water- 
way Connecting  Pamlico 
Sound  and  Beaufort  Har- 
bor, N.C. 

M.aintename  and  Dredging. 
Monroe  Harbor,  .Mnurue 
Couniy.  M,'.  Ii. 


EPA's  concerns  were  ndeijuately  addre,s.sed  in 
tlio  I'lnal  statement.  However,  EPA  informed 
the  Corps  of  Engineers  that  the  disohanie  of 
water  from  a  borrow  pit  to  the  Cedar  River 
will  probably  require  a  national  pollutant 
discharge  elimination  of  Public  Law  "2 -SfiO, 

EPA's  coiK-eriis  were  odenujifh  a'til''',<.<;.  d  ii. 
il)c  fni'.il  EIS, 


Er.V.;;  c'lii'iTiis  were  adi '".u.ucly  ad'i.'<-f-e.i  ,n 
llie  liual  EIS.  El'A  recommended  that  reme- 
dial measures  be  developed  and  impleH;enl*>d 
a.-;  s<xiii  as  possible  at  the  old  di.<ixisal  file  to 
prevent  adverse  waler  quality  effects  from 
lake  w.iier  ii\  iiinppnn  and  ct-.i]'!'..!.'  pul 
muleruiL 


DEFABTMI.NT  of  AclEIi  I  I.Tl  HE 


T-AFS-J61011-UT 


J-fiC6  F3603fr-IN 


Four  Seasons  Development, 
Uinta  National  Forest, 
Provo,  Utah  Cou"'v. 
Utah. 


Eock  Creek  Watershed, 
Cass  and  t  arroU  Coun- 
ties, Ind. 


EP.\'s  review  of  ihe  fiii,il  Elp  indicated  tlie  EIS 
was  uiiref[)onsive  to  the  previous  comments 
made  by  EPA  on  the  iKilential  air  quality  and 
noise  inipacis  of  llie  traffic  to  be  attracted  to 
this  d»velopinein.  In  addition,  EPA  recom- 
mended further  evaluation  be  performed  of 
the  secondary  impacts  of  transportation  to  the 
resort,  especially  air  quahty  and  noise  impacts. 

EPA's  concerns  w.rr  udcqiMtely  addressed  In 
thefin;ilEIr-, 
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DSFAKTMUTT  OF  DsrENSE 


V&-UAr-A8301S-00 


Dteodtian  of  Orang*  herbi- 
M*  br  incineration. 


EPA  agreed  with  the  USAF  that  reproc«ssliig 
tierblcids  oranse  was  the  beet  aTai:<ible  dis- 
posal alternative;  however,  EPA  Idenlifled 
several  concerns  and  questions  which  had  not 
been  fully  addressed  and  tnswered  by  this 
amendment.  Those  points  included  protec- 
tion, control  and  storage  ofthe  contaminated 
residuals,  and  quality  control  of  the  reproc- 
essed herbicide. 


Defabtment  or  the  Intekiob 


r-BLH-A021«HI0 


F-BLM-A65015-00 


Proposed  1978  oil  and  gas 
lease  sale  No.  44,  Outer 
Continental  Shelf,  (OCS), 
Gulf  of  Mexico,  Louisiana 
and  Texas. 

Ten  Year  Timber  Manage- 
ment Program,  Westom 
United  States. 


EPA's  ronferiis  were  adequ; 
the  linal  EI.-^. 


t 


ely  addrtsjed  in 


KPA's  conorriis  were  adequately  addre.ssod  in 
the  tiiial  KIS.  EPA  noted  that  the  prepara- 
tion of  this  programmatic  EIS  would  not 
obviate  the  need  for  more  lite  specific  EIS's. 


Department  ot  Transportation" 


y-DOT-A409flO-Wl 
T-FnW-A42410-IL 

r-FnW-A42411-MI 

F-FIIW-A42412-WI 

rS-FHW-C4001J-VI 

NF-FHW-r4006O-IN 

F-FHW-H40(K<>-NB 


Stadium  Freeway,  1-894  to 
H>4,  Mflwaukee  County, 
Wise 

U.S.  460,  IL-15,  FA-821, 
24th  to  13th  St.,  Mt. 
Vernon,  Jefferson  Coun- 
ty, ni. 

CbarlotU  to  I-«6  to  north- 
west of  Lansing,  I-«9, 
Clinton  and  Eaton  Coun- 
ties. Mich.  (FHW-EIS- 
M1CH-73-03-F). 

U.8.  61  WerriU  to  CTFt 
"K",  Lincoln  and  Oneida 
CounlieB,  Wise. 


Blon  Farm  to  Christian- 
stead  Highway,  St.  Croi£, 

IN-1,  Bridge  OTer  the  Penn 
Central  Railroad  Dear- 
bora,  County,  Ind. 

U.S.  •  and  U.S.  34,  Junction 
with  NB-25,  Holdreg^ 
Phelps  County,  Nebr. 


EPA's  conoerns  were  adequaltely  addre.vvd  in 
the  anal  EIS. 

EPA  continues  to  have  environmental  reserva- 
tions on  the  proposed  project  with  regard  to 
excessive  noise  levels.  EPA  reconimended  that 
soundproofing  measures  be  ntiliied. 

EPA's  concfms  were  adequately  addressed  in 
the  fmal  EIS. 


F-FHW-K40019-CA 


March    Lane    Expressway, 
Bl   Dorado   Bt.   to   WeK 
,CaUL 


EPA's  concerns  were  adequately  addre.ssed  in 
the  final  EIS.  However,  Ei'A  fe*ls  quahtative 
analysis  should  be^rbvided  on  the  imiwcts  the 
project  will  have  upon  the  wetland  areas 
involved. 

EPA's  concerns  were  adequately  addressed  in 
the  supplement  to  the  tiiial  EIS. 

EPA's  concerns  were  adequately  addre.vsed  in 
the  final  negative  declaration. 

EPA  continues  to  have  envirenmental  reeerra- 
tlons  with  the  proposed  project  because  pro- 
jected noise  levels  at  3  motek,  12  homes  and  9 
Businesses  will  exceed  FHPM  7-7-3  noise 
standards,  EPA  requested  the  FHWA  to  con- 
tact the  people  affected  by  highway  noise, 
inform  them  of  the  adverse  noise  imjiacts  and 
discuss  possible  mitlgtive  actions  on  an  in- 
dividual basis.  In  addition,  EPA  stated  the 
need  for  an  overall  assessment  of  improving  the 
entire  segmented  approch  currently  being 
used. 

EPA's  concerns  ^eic  adeiiuately  addressed  in 
the  final  EIS. 


Fbdebal  Poweb  Commission 


F-FPC-K06002-CA 


CaBfcniia  Agaeduct  Project 
No,  242e,  Calilomla. 


EPA's  continues  to  have  environmental  con- 
cerns on  proposed  project  relative  to  algae 
control,  severe  sikatlon,  eroirton,  and  turbidity 
problems,  the  quality  of  th«  reservoir  releases, 
and  the  generation  of  pow«r.  EPA  also  ex- 
pressed concern  that  the  preparation  of  the 
EIS  as  directed  by  FPC  opinion  No.  688  has 
precluded  the  complete  addressing  of  environ- 
mental impacts  associated  with  the  projecL 
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Dbfabtment  of  Agbiccltcre — Continued 


V-HUI>-B8Q007-MA 


F-BUD-C850C>9-NY 


F-HUD-ES.Hir2->,iA 
F-HUD-F85O06-MN 

r-HrD-J85oor-co 


Fall  River  Ceotial  Btisi- 
nea  District,  Urban  Re- 
newal Protect,  Bristol 
County,    Mass.     (HVD- 

R0l-rA<-:o-O6-¥-. 


EmlithHr  .-^uUlh  Ea>i  Locp 
Irban  Kenewal  I'ruie.  t 
No.  17=1.  Muiime  Couin'., 
N.Y. 


Bedford-Piiio  Irliin  li. - 
newal  Area,  .^tlai.ia.  Pul- 
ton County,  Ga.  (HIP- 
R04-E1S-75-06-F). 

Edenvale  11th  Addition. 
Eden  Prairie,  Minn. 

narrtman  Park  and  Laki- 
hurst  West  III  Planie.! 
Developments.  Ji  ff.'r>on 
County.  COLO. 


Generally,  EPA's  concerns  on  air  and  water 
quality  and  noise  were  adequately  addressed 
in  the  final  EIS.  However,  the  final  P'lS  was 
deficient  in  two  re.«peots;  \V  it  did  not  respond 
to  concerns  raised  by  EPA  and  the  Dejiart- 
nieiii  of  The  Interior  over  the  fa>.l  that  the 
EIS  was  prepared  atier  the  project  was  well 
underway:  And,  \2|  That  since  the  fuial  EIS 
consisted  only  of  comments.  resp<iiis«>f.  new 
exhibits,  and  rcconinuiidations,  il  >.■;  apparent 
tliat  changes  were  not  nuirixiriiicii  iir.o  ilie 
lX)dy  olilie  EIS  Itself. 

F.l'A  cou'innis  to  have  environn'.ent:il  rrsrva- 
tiont  or.  the  propos<-d  [roiett.  The  proici'l  a' 
proiK)S*-d  ba5  Ihe  ^H)tenTial  10  sipni'.ic^mK  ui- 
crease  pujt^culaie  k vcl?.  ixissibly  in  violaiiou 
of  ambient  air  qu:ili'y  s'andards.  In  addiiion. 
KPA  supgi'.^iied  flirt  tur  analysis  i.s  rie»'eSi;ary  to 
asM^s  till  iiupiu't  u;K,n  carbon  lunuoxKlc  cou- 
e-cniration. 

ilcncrally,  KPA'.-  (-.■•..■.■rns  wore  adt'qu.itdy  ad- 
dressed m  tlic  liiial  EIS.  However.  El'A  re- 
iterated the  liccd  for  an  analysis  for  the  eight- 
hour  carlH>n  monoxjile  standard. 

Generally.  EP.\'s  concerns  were  ad><iuaie',y  ad- 
dressed in  the  final  EIS. 

Generally,  EP.\s  concerns  were  adequately  ad- 
dressed in  the  linal  EIS.  llowever,  FP.^ 
requested  the  i  ininilativ.'  regional  ini[>aet^  on 
air  and  water  cinniity  l.e  addre.<^.  d  m  n  ore 
detail. 


Nl'LlAR    Rt<'.lTATOR\    t \.MMI>M<i\ 


»-NRC-F080m-IN 


Marble  Hill  Nuclear  Gen- 
erating Station  Vnits  1 
and  2,  Public  Servii'c 
Company  of  Indiana.  Inc. 
et.  al.,  docket  nos.  BTN 
.■iO-Me,  ST.N  5t>-547.  Jef- 
ferson .County,  INl). 
tNCKEG-t"'.!:'. 


EPA  continues  to  have  enviromnenlal  restrva- 
tions  on  the  projxised  project.  The  issue  of  a 
continuously  operating  traveling  screen  and 
a  fish  retiun  system  uas  not  been  resolved. 
These  concerns  will  be  addressei  during  sub- 
sequent review  under  section  31C(b)  of  the 
FWPC.^..  llowever,  a;  Itiis  lime,  EPA  recom- 
inended  that  the  intake  lie  designed  to  a<  - 
commodate  futtire  niea.-ures  which  may  U> 
required  to  reihu-e   n.ortalny  resuliing  from 

lllipill£«lll(iit. 


Appendix  IV. — Final  environmental  impact  gtatcmcnta  uhi<h  icere  riyiaad  and  not 
commented  on  betireen  Nov.  1,  1976.  and  Nov.  SO,  1976 


Identifying  No. 


Title 


Source  of 
review 


Corps  of  Enc,infkks 


F-COE-A50129-NC 
F-COE-D36004-VA 
P-COE-E35020-NC 
F-COE-G39001-TX. 

r-COE-H07001-K,S 
F8-COE-L36033-O0 


Replacement  of  Wilkerson  Creek  Bridge.  Hyde  County,  N.C E 

Flood  protection  measures,  Richmond.  Va  D 

Navigation  improvements  Morehead  City  Harbor,  Carteret  Cotmty,  N.C E 

Neches  Biver  and  Tributaries,  Suit  Water  Barrier,  Beaumont,  Jeflerson,  O 

Cotmty,  Tex. 

Nearman  Creek  Steam-Electric  Generntine  Station,  Wyandotte  County.  Kans.  H 

Lower  Columbia  Rivet  Bank  Proteci;o;i  I'rojw  t,  Walukiakum.  Colwitr.  and  K 

Clark  Counties,  Wash,  and  Oreg. 


Department  or  Agru  rLTiRF 


F-AF8-J650(H-MT.. 

F-AF8-L61049-WA 
F-AFS-L6IO0I-WA 

F-AFS-U1071-OK 

F-AFS-L610T3-00 


QlNEBAL  SEBTICES  .\PMINISTBATI0N 


Multiple  Use  Plan,  Ward-Eagle  Planiiing  Vr,ii.  Lolo  Nu'.ional  Forest.  Mineral        I 

Coimty,  Mont. 

East  Deer  Creek  Planning  Unit,  Colville  National  Forest,  Wash K 

Upper  Lewis  River  Planning  Unit,  GilJord  I'inchot  National  Forest,  Van-        K 

couver,  Skamania  County,  Wash. 
Cascade  Head  Scenic  Research  Area.  Management  Plan,  Lincoln  and  Tilla-        K 

mook  Counties.  Greg.  (USDA-FS-rES-AbM-76-06). 
Land  Use  Plan,  Lamb- Upper  West  Branch  Planning  Unit,  Kaniksu  National        K 

Forest,  Peiid  Oreiile  Coimty,  Wash.,  and  Bonner  County,  Idaho. 


c^n 


/ 


DKrvRT.MKNT  01"  COMVFRrE 


F-QSA-FglOOe-WI 


U.S.  Courthouse,  Madison, 
Dane  County,  wise 


EPA's  concerns  were  adequately  addres.sed  in        F 
the  final  EIS.  Additionally,  EPA  ollered  its 
assistance  to  the  GSA  in  eetahlisliing  a  pro- 
gram to  recycle  paper  wastes. 


F-EDA   ';>■':(>•  AR 


(  ,irroU-B. 
Ark. 


R.fh.n:.;  W.iier  Supply 


ill!.  Cirrol!  ar-.j  Boc.nt  C  ( iii.tiec. 


DErARTMENT  OF  HOUSIHO  AND  URBAN  DlVElorMFNT 


Dei  ^KTMKNT  OF  Defense 


FS-HUD-A85038-NT  Oanada  New  Coimminity, 
Wayne  County,  N.Y. 

BF-nUD-A96<}78-00  Rerlsed  Flood  Plain  Man- 
agement Regulations  of 
the  National  Flood  Insur- 
anoe  Program. 


EPA's  concerns  were  adecjtiately  addressed  in 
the  final  EIS. 

EPA  had  no  oblections  to  the  action,  but  sug- 
gested procediu-ee  to  discouiage  the  unwise  use 
of  the  Iiood  plain.  These  included,  prohibition 
of  flood  water  impeding  structures  in  the  flood- 
way,  protection  of  wetlands  and  wildlife  habi- 
tats within  the  Hood  plain,  acceleration  of  the 
rate  mapping  program  and  higher  priority  to 
rate  mapping  in  commuiiitiee  undergoing 
rapid  growth.  ^ 


FA-UAF-A10(M6-(X)        B -I  Aircraft  Development  and  Pr^X'tireTiient _    A 

FA-USN-A10O42-CT     Dredge  River  Channel,  .Naval  Submarine  Base,  New  London,  Groton   Conn.        B 


Department  or  Interior 


r-BOR-L«1050-ID         Proposed  Bruneau  Wild  and  Scenic  River,  Idalio  (rES-7«-67) .  K 

r-SFW-E64001-NC        Wildlife  Enliancemer.t  Proje.-t,  Mattamu?kcc',  National  Wildlife  Refuge,  Hyde        B 
(?ounty.  N.C. 
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Dlpaktment  or  TBANSrOBTATIOa 


F-FAA-L51002-WA 
F-FAA-L510(H-WA 

F-rnw-A4i87ft-Nn 

F-FUW-D40016-NH 

F-Fnw-r.4on39-NM 

F-FHW-H400-J0-1A 
F-FllW-H«Xa5-Ka 
F-FI1W-II4004«-K8 
F-FUW-L400HMX) 

F-HUD-r,S50l4-LA 


Lopez  Ijlnnd  Airport  ImproTPments,  Lopex  Island,  Wash ... K 

Development  of  Kichland  Airport,  Washington K 

V.8.  6.  West  DodK*  Bd.,  114  to  IMth  St.,  Omaha,  Douglas  County,  Nabr H 

U.S.  202  Relocation,  Kindge,  Cheshire  County,  N.H.  (FHWA-NH-EIB-Tft-  B 

OI-F). 

I'. 8.  133,  University  Ave.,  Las  Cruces,  Dona  Ana  County,  N.  Mex O 

U.S.  61,  North-South  Facility,  IA-561,  Davenport,  Scott  Coimty,  Iowa H 

KS-177  and  KS-18at  Manhattan,  Riley  County,  Kans H 

CJrovcSt.,  I-ewlstoElm,  WichiU,  Sedgwick  County,  Kans _ II 

l-yij  Lewis  and  Clark  Highway,  Clark  County,  Washington  and  Portland,  K 

Multnomah  County,  Oreg. 

AJsen-Sl.  Iniia  Lee  Sewage  Facilitits,  Baton  Rouge  Parish,  La.  (CDBG) Q 


Apfknuix  V. — Regulations,  IcgMation  and  other  Federal  agency  actions  for  uhich 
conunentM  tcere  issued  betu^en  Nov.  1,  1976,  and  Nov.  SO,  1976 


Idcntif>ing  No. 


Title 


General  !i:i;iire  of  couimriits 


Sonrce  for 

copies  of 

comments 


DEVARTMENT  Of  COMMERIE 


R-BLM-Ansnes-AK 


n-ias-Amnaa-oo 


43  C  F  R  Part  2360,  National 
Petroleum  Reserves  in 
Alaska,  Surface  Manage- 
ment and  protection. 


30  CFR  Part  211,  coal  min- 
ing operations,  rr«[uUi- 
tloos,  adoption  of  reqalr»- 
ments  of  Montana's  Ree- 
lamation  Laws  and  Re- 
quirements. 


EPA  noted  that  the  proposed  regulations  de- 
pend on  the  eflpctive  review  of  individual 
plans  and  the  nature  and  careful  use  of  stipu- 
lations being  developed  by  USUI.  According- 
ly, EPA  urgea  wide  distribution  plans,  ac- 
companied by  the  stipulations  to  be  imposed, 
among  the  public  and  concerned  agencies. 

EPA  generally  concurred  with  the  proposed 
rulemaking.  However,  EPA  suggested  the 
U8DT  strengthen  the  rule  by  adding  reference 
to  KPA's  "Coal  Mining  Point  Source  Cate- 
gory Effluent  Guidelines  and  Standards." 
(Feoebal  Keoistee  dated  May  13,  1976.) 


DsrABTMBNT  OF  TRANSPORTATION 


A-DOT-An3065-AK 


A-UMT-AM036-00 


Notioea,  Trans-Alaska  Pipe- 
line, anticipated  petitioa 
fur  WBivers. 


raratrftn.sit  Srrv.os,  iiro- 
posed  iKjlicy  (I'MTA 
Docket  No.  76-05). 


EPA  advised  against  the  granting  of  waivers  of 
the  applicable  DOT  regulations  for  the  re- 
maining welds  In  question.  However,  if  It 
could  be  shown  by  an  environmental  assess- 
ment, that  due  to  the  sensitivity  of  the  loca- 
tion of  a  certain  weld,  it  would  clearly  l>e  more 
environmentally  betieflcial  to  leave  the  weld 
intact,  EPA  would  acknowledge  the  appro- 
priateness of  the  waiver. 

EPA  commented  in  favor  of  UMTA's  proposed 
policy  statement  which  will  serve  to  UHter  the 
ini-rcased  use  of  paratransit.  In  addition,  KPA 
asked  to  be  afforded  the  opportunity  to  com- 
ment on  t)ie  specific  implemeuting  guidance 
develotvd  for  the  policy. 


FEPCRAL  ENEBOT  Ar>MIVISTRATION 


A-FEA  Ann'MO-flO 


International  Energy  Agen- 
cy's long-teirm  coopera- 
tion proitr&m,  request  for 
expre,ss)on  of  Interust  and 
public  comments. 


El'.V'v  pressed  it sconlimied  interest  in  the  I E.\ 
prnjnim  and  oflfred  assistance  to  FEA  as  the 
program  is  jmrsued.  EPA  recommended  the 
developmeiii  of  lEA  projects  in  pollution 
control  techniques  for  coal  cleaning  coal 
gasification  and  coal  liquefaction  technologies. 


R-nrn-AWHO-oo 


Department  or  Uocsino  and  Urban  Development 


14  CFR  Part  600,  corapre-    Based  on  the  review,  EPA  recommended  that 


hensive  planning  assist- 
ance, review  and  approval 
prot-e.-is  lioc'ki-l  No.  R-76- 
3111. 


air  quality  planning  be  included  as  a  part  of 
the  comprehensive  plan  similar  to  EPA's 
"208"  Wafer  Quality  Planning  Program.  In 
addition,  EPA  suggeMed  a  change  which 
wotild  maximiie  mutual  consistincy  between 
the  plans. 


Appendix  \1 — Sottbce  for  Copies  of  Ea'A 
Comments 

^  A.  Public  Information  Reference  Unit  (PM- 
213),  Environmental  Protection  Agency, 
Room  2922,  Waterside  Mall,  SW,  Washing- 
ton,  DC.  20460. 

B.  Director  of  Public  Affairs,  Region  1,  En- 
vironmental Protection  Agency,  John  P. 
Kennedy  Federal  Building,  Boston,  Massa- 
chuaetts  02203. 

C.  Director  of  Public  Affalrg,  Region  2,  En- 
Tlroninent&l  Protection  Agency,  26  Federal 

*    Plaza.  New  York  10007. 

D.  Director  of  Public  Affairs,  Region  3,  En- 
Ylxonmental     Protection    Agency,     Curtis 


BuUdlng,  6th  and  Walnut  Streets,  Phila- 
delphia, Pennsylvania  19106. 

E.  Director  of  P>ubllc  Affairs.  Region  4,  En- 
vironmental Protection  Agency,  345  Court- 
land  Street  NE,  Atlanta,  Georgia  30308. 

P.  Director  of  Public  Affairs,  Region  6,  Envi- 
ronmental Protection  Agency,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 

Q.  Director  of  Public  Affairs,  Region  6,  En- 
vironmental Protection  Agency,  1201  Elm 
Street,  Dallas,  Texas  75270. 

H.  Director  of  Public  Affairs,  Region  7,  En- 
vironmental Protection  Agency,  1736  Bal- 
timore Street,  Kansas  City,  Mlssotu-1  6410a. 

I.  Director  of  Public  Affairs,  Region  8,  En- 


vironmental Protection  Agency,  1860  Lln«- 
coin  Street,  Denver,  Colorado  80203. 

J.  Director  of  Public  Affairs,  Region  9,  En- 
vlronznentAl  Protection  Agency,  100  Cali- 
fornia Street,  San  Francisco,  California 
94111. 

K.  Director  of  Public  Affairs,  Region  10,  En- 
vironmental Protection  Agency,  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 

[FR  Doc.  77-2179  Filed  1-2-1-77; 8; 45  am] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

(Docket  No.  21043,  File  No.  8296-CM-P-72; 
Docket  No.  21044,  File  No.  9450-CM-P-72] 

MOBIL  SIGNAL  CO.,  INC.  AND  MIDWEST 
CORP. 

Applications  for  Construction   Permits   in 
the  Multipoint  Distribution  Service 

1.  The  Commission  has  before  it  the 
above-referenced  applications  of  Mobile 
Signal  Company,  Inc.  (Mobile  Signal) 
(File  No.  8296-<:M-P-72),  filed  on 
May  22,  1972  and  Midwest  Corporation 
(Midwest)  (File  No.  9450-<:M-P-72) . 
filed  on  June  27,  1972.  Both  applications 
propose  Channel  1  operation  in  the  Mo- 
bile, Alabama  area,  and  thus  are  mu- 
tually exclusive  and  require  comparative 
consideration.  Both  applications  have 
been  amended  as  a  result  of  informal 
requests  of  the  Commission  staff  for  ad- 
ditional Information,  and  no  petitions  to 
deny  or, other  objections  to  any  of  the 
applications  have  been  received. 

2.  Mobile  Signal  has  only  the  subject 
application  before  the  Commission, 
though  two  of  Its  principals  are  corpora- 
tions engaged  in  "•  •  *  some  signlflcaigLt 
but  non-broadcast  aspect  of  the  coni- 
munications  business  •  •  •  ••  one.  Signal 
Engineering  and  Sales,  Inc.,  is  in  the  de- 
sign and  construction  of  communications 
equipment.  The  other.  National  Telecom- 
munications Associates,  Inc.,  was  formed 
to  provide  •'•  •  •  consulting,  design,  or 
implementation  •  *  •  relating  to  tele- 
communications. Including  •  •  •  soft- 
ware •  •  •  "  and  is  expected  to  assist  with 
operations  and  arrangement  of  the  pro- 
posed station.  Louis  H.  Pfau  is  a  princi- 
pal of  Mobile  Signal  and  Its  parent  cor- 
porations as  well  as  signatory  to  MDS 
applications  In  several  other  cities,  in- 
cluding Jackson,  Mississippi  and  Colum- 
bus, Georgia.  Midwest,  owned  by  APS, 
Inc.,  has  MDS  applications  pending  in 
twenty  cities.  Including  Winston-Salem 
and  Greensboro,  North  Carolina,  and  is 
permittee  in  Greenville,  South  Carolina. 

3.  Upon  review  of  the  captioned  appli- 
cations, we  find  that  both  applicants  are 
legally,  technically,  financially,  and 
otherwise  qualified  to  provide  the  serv- 
ices which  they  propose,  and  that  a  hear- 
ing will  be  required  to  determine,  on  a 
comparative  basis,  which  of  these  ap- 
plications should  be  granted, 

4.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  0.291  of  the  Commis- 
sion's rules,  the  above-captioned  appli- 
cations are  designated  for  hearing,  In  a 
consolidated  proceeding,  at  a  time  and 
place  to  be  specified  in  a  subsequent 
order,  to  determine,  on  a  comparative 
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basis,  which  of  the  above-captioned  ap- 
plications shovdd  be  granted  in  order  to 
best  serve  the  public  Interest,  ccwiven- 
ience,  and  necessity.  In  making  such  a 
determination,  the  following  factors 
shall  be  considered:  * 

(a)  The  relative  merits  of  each  pro- 
posal with  respect  to  service  area  and 
efficient  frequency  use; 

(b)  The  nature  of  the  services  and  fa- 
cilities proposed,  and  whether  they  will 
satisfy  service  requirements  known  to 
exist  or  likely  to  exist  in  the  Mobile, 
Alabama  area; 

(c)  The  anticipated  quaUty  and  re- 
liability of  the  service  proposed,  includ- 
ing selection  of  equipment.  Installation, 
subscriber  security,  and  maintenance; 

(d)  The  charges,  regulations  and  con- 
ditions of  the  service  to  be  rendered,  and 
their  relation  to  the  nature,  quality  and 
costs  of  service;  and 

(e)  The  managerial  and  entrepre- 
neurial qualifications  of  the  applicants. 

5.  It  is  further  ordered.  That  Mobile 
Signal  Company,  Inc.,  Midwest  Corpo- 
ration, and  the  Chief,  Common  Carrier 
Bureau,  are  made  parties  to  this  pro- 
ceeding. 

6.  It  is  further  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in  accord- 
ance with  the  provisions  of  §  1.221  of 
the  Commission's  rules. 

Adopted:  December  29, 1976. 

Released :  January  19, 1977. 

Joseph  A.  Marino, 

Deputy  Chief, 
for  Chief,  Common  Carrier  Bureau. 

[PR  DOC.T7-2340  PUed  1-24-77:8:46  am] 

FEDERAL  ENERGY 
ADMINISTRATION 

SUPPLY  AND  PRICE  LEVELS  OF  MIDDLE 
DISTILLATE  FUELS 

Public  Hearing  and  Opportunity  for 
Comment 

•nie  Federal  Energy  Administration 
("FEA")  hereby  gives  notice  that  it  will 
hold  public  hearings  In  Minneapolis. 
Minnesota,  and  Boston.  Massachusetts, 
and  will  also  receive  written  comments, 
with  respect  to  the  current  price  levels 
for  and  the  adequacy  of  supplies  of  mid- 
dle distillates.  FEA  has  determined  to 
solicit  public  comment  at  this  time  on 
these  matters  to  provide  the  Agency  with 
backgroimd  information  as  to  any  sup- 
ply or  pricing  problems  that  may  arise 
this  heating  season,  particularly  In  the 
North  Central  states  and  New  England, 
so  that  the  FEA  may  anticipate  «nd  take 
appropriate  action  should  any  such  prob- 
lems develop.  FEA  will  use  information 
received  in  this  proceeding  to  consider 
whether  any  regulatory  action  is  re- 
quired and,  if  required,  what  type  of 
modifications  to  FEA's  regulatory  pro- 
grams would  be  most  appropriate,  in- 


'  ConsidCTatlon  of  these  factors  shall  be 
made  In  light  of  the  CTommlssiOD's  discussion 
In  Peabody  Telepbon*  Answering  Service,  et 
tJ..  55  P.C.C.  2d  626  (I»75) . 


eluding,  for  example,  the  reimposltion  of 
controls  (Xi  a  partial  or  total  basis. 

On  June  15,  1976,  PEA  Issued  amend- 
ments to  the  Mandatory  Petroleum  Al- 
location and  Price  Regulatlcms  exempt- 
ing middle  distillates  from  those  regula- 
tions (41  FR  24516,  41  PR  24518,  June 
16,  1976).  TTie  amendments  became  ef- 
fective July  1,  1976.  following  Congres- 
sional review  as  provided  in  section  551 
of  the  Energy  Policy  and  Conservation 
Act  ("EPCA"),  Pub.  L.  94-163.  In  re- 
sponse to  Congressional  concerns  related 
to  the  exemptions,  FEA  committed  that 
it  would  take  action  following  the  ef- 
fectiveness of  the  exemptions  both  to 
assure  that  no  unwarranted  price  in- 
creases would  occur  once  controls  were 
removed  and  to  protect  marketers'  abil- 
ity to  obtain  supplies  during  the  transi- 
tional period  following  removal  of  con- 
trols. These  commitments  resulted  in  the 
adoption  of  a  monitoring  system  for 
middle  distillate  prices  (41  FR  41155, 
September  21,  1976)  and  Special  Rule 
No.  3  for  Subpart  A  of  Part  211,  estab- 
lishing a  set-aside  program  for  middle 
distillates  (41  FR  33881.  August  11. 
1976). 

PEA  is  conducting  this  inquiry  to  re- 
ceive data,  views  and  argiunents  from 
the  public  on  whether  the  exemption  of 
middle  distillates  continues  to  be  con- 
sistent with  the  objectives  of  the  Emer- 
gency Petroleum  Allocation  Act 
("EPAA")  and  whether  any  further  ac- 
tions may  be  necessary  to  Implement 
FEA's  commitments  to  the  Congress.  In 
paiticular,  FEA  requests  comments  on 
whether  the  extremely  cold  weather  that 
has  occurred  tills  heating  season  has 
either  resulted  in,  or  has  the  potential 
to  result  in,  inequitable  prices  for  con- 
sumers or  has  created,  or  has  the  po- 
tential to  create,  supply  dislocations  or 
shortages. 

Comments  should  address  particularly 
the  situations  in  the  Nort^  Central 
states  and  New  England.  Por  that  rea- 
son, PEA  is  holding  the  iniblic  hearing 
In  each  of  those  regions.  Information 
available  to  FEA  indicates  that  inven- 
tories of  No.  1  fuel  oil  have  been  re- 
duced to  levels  that  have  the  potential 
for  creating  supply  disruptions  in  the 
North  Central  states,  primarily  due  to 
exceptionally  high  demand  and  to  cer- 
tain changes  In  marketing  methods. 

In  suldition,  FEA  has  been  monitoring 
the  recent  "price  increases  in  the  areas 
affected  by  the  severe  weather,  and 
wishes  to  learn  whether  the  increases 
have  taken  place  principally  at  the  retail 
level  or  the  wholesale  or  refiner  levels. 
Comments  are  specifically  invited  on 
whether  current  price  levels  are  justi- 
fied, taking  into  account  normal  sea- 
sonal increases  and  the  higher  costs  of 
any  imports  into  the  particular  region. 

Finally,  FEA  requests  comments  on 
whether  any  specific  changes  are  re- 
quired in  its  current  regulatory  pro- 
grams Por  example.  FEA  Is  interested 
in  receiving  views  on  whether  entitle- 
ments benefits  ^ould  be  extended  to 
Imported  middle  distillates. 


PxnBLic  Hearings  and  Written  Comment 
Procedures 

The  public  hearings,  will  be  held  in 
Minneapolis,  Minnesota,  and  Boston. 
Massachusetts,  beginning  at  9:30  a.m., 
local  time,  on  Friday,  January  28, 1977,  to 
be  continued,  if  necessary,  at  9:30  a.m.. 
local  time,  Saturday,  January  29,  1977. 
The  Minneapolis  hearing  will  be  held  In 
Courtroom  No.  3,  Federal  Courthouse. 
110  South  Fourth  Street,  Minneapolis, 
Minnesota.  The  Boston  hearing  will  be 
held  in  Room  208  (P.O.C.H.),  John  W. 
McCormick  Post  Office  and  Courthouse. 
Post  Office  Square,  Boston,  Massachu- 
setts (use  Milk  Street  entrance) . 

Any  person  who  has  an  Interest  In  the 
subject  matter  of  this  notice  or  who  is  a 
representative  of  a  group  or  class  of  per- 
sons that  has  an  Interest  In  the  subject 
matter  of  this  notice  may  make  a  written 
request  for  an  opportunity  to  make  an 
oral  presentation.  Persons  requesting 
time  to  testify  at  the  Minneapolis  hear- 
ing should  direct  their  request  to  PEA 
Region  V,  175  South  Jackson  Street, 
Room  A-333,  Chicago.  Illinois  60604, 
Attention:  Richard  Williams.  Persons  re- 
questing time  to  testify  at  the  Boston 
hearing  should  direct  their  requests  to 
FEA  Region  I,  Room  700,  150  Causeway 
Street,  Boston,  Mtissachusetts  02114, 
Attention:  EMane  Novlck.  Requests  to 
testify  must  be  received  before  4:30  p.m. 
local  time,  Tuesday,  January  25,  1977. 
Requests  should  be  labeled  both  on  the 
document  and  on  the  envelope  "Supply 
and  Price  Levels  of  Middle  DistiUates." 

"Rie  person  making  the  request  should 
briefly  describe  the  Interest  concerned; 
if  appropriate,  state  why  he  or  she  is 
proper  representative  of  a  group  or  class 
of  persons  that  has  such  an  interest,  and 
give  a  concise  summary  of  the  proposed 
oral  presentation  and  a  phcme  number 
where  he  or  she  may  be  contacted 
through  Wednesday,  January  26,  1977. 
Each  pers(m  selected  to  be  heard  will  be 
so  notified  by  the  FEA  before  4:30  p.m.. 
January  26,  1977  and  must,  if  feasible, 
submit  100  copies  of  his  or  her  statement 
to  PEA  at  the  location  of  the  hearing  on 
the  day  the  statement  is  scheduled  to  be 
delivered. 

TTae  PEA  resen-es  the  right  to  select 
the  persons  to  be  heard  at  these  hearings, 
to  schedule  their  respective  presenta- 
tions, and  to  establish  the  procedures 
governing  the  conduct  of  the  hearings. 
The  length  of  each  presentation  may  be 
limited,  based  on  the  number  of  per- 
sons requesting  to  be  heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not  be 
judicial  or  evidentiary-tjiJe  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examinaticMi  of  persons 
presenting  statements.  -\ny  decision 
made  by  the  FEA  with  respect  to  the 
subject  matter  of  the  hearings  will  be 
based  on  all  Information  available  to  the 
PEA.  At  the  conclusion  of  all  Initial  oral 
statements,  each  person  who  has  made 
an  oral  statement  will  be  given  the  op- 
portunity, if  he  (M-  she  so  desires,  to  make 
a  rebuttal  statement,  "nie  rebuttal  state- 
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ments  will  be  given  in  the  order  in  which 
the  Initial  statements  were  made  and 
will  be  subject  to  time  limitations. 

Any  person  who  wishes  to  ask  a  ques- 
tion at  the  hearings  may  submit  the 
question,  in  writing,  to  the  presiding 
officer.  The  presiding  officer,  will  deter- 
mine whether  the  question  is  relevant, 
and  whether  the  time  limitations  pennit 
it  to  be  presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the  hear- 
ings. Including  the  transcript,  will  be 
retained  by  the  FEA  and  made  available 
for  Inspection  at  the  Freedom  of  Infor- 
mation Office,  Room  2107,  Federal 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Mon- 
day through  Friday.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

Interested  persons  are  also  invited  to 
participate  in  this  rulemaking  by  sub- 
mitting data,  views  or  arguments  with 
respect  to  the  proposals  set  forth  in  this 
notice  to  Executive  Communications, 
Room  3309.  Federal  Energy  Administra- 
tion. Box  KK,  Washington,  D.C.  20461. 
Comments  should  be  identified  on  the 
documents  and  on  the  envelope  "Sup- 
ply and  Price  Levels  of  Middle  Distil- 
lates." Fifteen  copies  should  be  submit- 
ted. Comments  in  this  proceeding  will 
be  considered  if  received  by  Jaiiuary  31, 
1977. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  confi- 
dential must  be  so  Identified  and  sub- 
mitted in  accordance  with  the  proce- 
dures stated  In  10  CFR  205.9(f).  FEA 
reserves  the  right  to  determine  the  con- 
fidential status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination. 

Issued  in  Wa.shington.  DC.  Janu- 
ary 18.  1977 

David  G.  Wilson. 
Acting  General  Coiuisel. 
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CERTIFICATES  OF  FINANCIAL 
RESPONSIBILITY   (OIL   POLLUTON) 

Certificates  Issued 

Notice  is  hereby  given  that  tlie  follow- 
ing vessel  owners  and  or  operators  have 
established  evidence  of  financial  respon- 
sibility, with  respect  to  the  vcs.<^els  in- 
dicated, as  required  by  section  311  (p)  (1) 
of  the  Federal  Water  Pollution  Control 
Act,  and  have  been  issued  Federal  Mari- 
time Commission  Certificates  of  Finan- 
cial Responsibility  (Oil  Pollution  I  pursu- 
ant to  Part  542  of  Title  46  CFR. 

Certificate  Owner  operator 

No.  and  vessels 

01014...     Robert  Bornhofen  R«ederpi:   Max 

Fornho/en. 
01016.    .     A'S  Rederlet  Odfjeli:    Bou-   Sun, 

Bote  Clipper. 


Certificate  Oxoner /operator  Ccrtxfii 

No.  and  vessels  No. 

01426---     Kuwait  Shipping  Co.  (S.A.K.)  ;  IBN 

Albeitar,  IBN  Bassam. 
01502-.-     Moore- McConnack     Lines,      Inc.: 
Mormacsea,   Mormacsaga,    Mor- 
mactide,  Uormacwave. 

02040 Odra-Swlnoujscle:  Manta. 

02492 Interstate   and    Ocean   Transport 

Co.:  Ocean  255,  Interstate  29. 
Interstate  70,  Argoil  175,  Inter- 
state 35,  Interstate  37,  Tide  119. 
Ocean  155,  Atlantic  28.  York 
—  River,  Ocean  190,  Interstate  71.     06:1)1 

Ocean  States,  Elk  River,  Inter- 
state 72,  Ocean  250.  Ocean  135, 
Ocean  115,  Ocean  96,  Ocean  90,     06429. 
Ocean  80,  Interstate  No.  52,  In- 
terstate No.   53.   Interstate   No.     07183- - 
50.  Interstate  48,  Interstate  No.      08196. 
30,  Offshore  2401.  Argoil  185.  In- 
terstate No.  19,  Interstate  No.  12.      08222. 
Interstate    No.    17,    Argoil    150. 
Argoil  160.  Argoil  130,  Chem  Ten,      08353. 
Chesapeake,    Interstate    No.    8. 
Argoil  105,  R.T.C.  No.  51.  Inter-      08948 
state   54,   Interstate   55,    Inter- 
state  36.   Interstate    38,   Inter-     09018. 
state  No.   34,  Interstate  No.  1. 
02501.    .      Standard    Oil    Co.    of    California:       10260. 
Chevron  Colorado.  10273 .. 

02578...     Waxier  Towing  Co..  Inc.:  PO  ll'O:?.      10434 

02864 Empresa    Naclonal    Del     Petroleo 

S.K.:  Montesa,  Alcazar.  10729. 

02889---     Showa Kalun  K.K. :  Satswnia  .Varu.      10910- 
02956---     Ashland  Oil  Inc.:  Ellis  1301. 
02976--.     Arthur-Smith  Corp.:  EBI,  76.  11095. 

02982--.     The  Shipping  Corporation  of  India 

Ltd.:  Aftsoram.  1  ni»8 

03069...     Alfred   C.    Toepfer   Schlffahiusges 
MBH:  Emma  Johanna. 

03315 Afran  Transport  Co.:  i4/rare  Coosf.      11264. 

03453 Kyosel   Kisen   Kabushlki   Kaisha: 

Houshun  Maru.  11476. 

03484 Sanko  Kisen  K.K.:  Zenko  Marv. 

03506---     Talhelyo  Kalun  K.K.:  CapeHa.  11526. 

03692---     Maxmac  Corp.:  B-ll,  GT-118. 

03708---     Puget   Sound    Tug   &    Barge    Co         11609. 

MohaiBk. 
03864...     Neptune   Shipping   Co.   Ltd.:    Oro     11632. 
Verde. 

04002 Compagnie  Des  Messagerles  Mari-i     11714 

times:  Pascal,  Rousseau. 

04046 A  S  Mosbullsers:  Star  Mostangen 

04124-.-     Gulf  on  Canada  Ltd.:   Gulf  Gat- 

ineau. 
04128---     Skips  A/SWestray:  Bruni. 

04226 National  Marine  Service  Inc  :  '     11730. 

N.M.S.  No.  1455,  N.M.S.  No.  1456, 
04410--.     Tenneco     Oil     Co.:     CTCO~302-6,     11921. 
Tenneco  150.  11924. 

04433-.-     Allied  Chemical  Corp.:   CC  205. 

04437 Lebeouf    Bros.    Towing    Co.    Inc.:      11935. 

Joyce  O. 
Navlera  Sant;i  Catallna  S.A.:  C>m-      11944. 
adevilla. 
05047...     PPG    Industries    Inc.:     PPG-220.     11955 
PPG-225.      PPG-222.      PPG-223,      ,i<»58 
PPG-221,  PPG-224. 
05149..       The  Delta  Queen  Sieanitjoai  Co  : 

Mississippi  Queen.  '  n8C>8 

05572 Lafarge  Concrete  Ltd. :  Ma(i:nnna, 

05579 Black   Sea   Shipping   Co.:    Yasno-      i]83l. 

gorsk.     Izgutty    Aytykov.    .\lek' 
sandr  Matrosov.  11836. 

05581...     Latvian    Shipping    Co  :     Jacque$ 
Duclos. 

05624 Perusahaan  Pertambangan  Mlnyall 

Dan  Gas  Buml  Negara:  Permina     11994 
3002. 
06248   .-      Commercial    Corporation    Sovryb-      ]2O06 
flot:    Tajphun.  Cyklon,   Uragan, 
Khersones,  Tarkhankut,  Apogey,     ,^rtnci 
Inkerman.     N.     Onilova.     Kurs,     i-*wy- 
Zhuckovskij.      Orlinoc.      Pyati-     12011. 
gorsk.  General  Ostryakov .  Kan* 
dalakshskiy    Zaliv,    Alma,    Ayu-      12015. 
Dag.  Koreiz.  Miskhor.  Balaklava, 


ate  Owner /operator 

and  vessels 
N.   Filchenkov,  Languat.  Salgir, 
Amurskiy  Zaliv,  Dvinskiy  Zaliv, 
Onezhskiy  Zaliv,  Rizhskiy  Zaliv, 
Malahov  Kurgan,  Taganrogskiy 
Zaliv,  Vasiliy  Polenov,  Molodaya 
Gvardiya,  Imeni  61  Komm.unara, 
Pioner    Volkov    Ulan-Ude,    Jlia 
Repin,    Slava   Sevastopolja,   Se- 
vastopol,     Simferopol,      Slikval, 
Veter.  Matros  Koshka.  Ussuriy- 
■■-•iy  Zaliv. 
Kanai  Gyogyo  Kabushikl  Kaisha : 
Tomimaru    No.    52.    Toviimaru 
No.  53. 
Ta  Cheng  Marine  Co.  Ltd  :   Cr,'ai 
PoKer. 
. .     Elenmaris  Corp.:  Eleni  M. 

Nordtramp    I/S:    Nordkap.    Nord- 

tramp.  Nordpol. 
Rail  &  Water  Terminal   (Quebec) 
Inc.:   Mont  St.  Martin. 
. .     Hellas  SchlHahrts    -    Agentur 

GmbH:  Hydra  Gale. 
Veb     Deutfracht/Seereederei :      F 
Freiligrath,  G.  Weerth. 
_     Sigurd  Herlofson  &  Co.  AS:   Oro 

Chief. 
..     Hollywood  Marine  Inc.:  S-1513 
. .     Namyangsa  Co.  Ltd.:   Cipsa  No    1. 
.  _     CheLsea  Navigation  Co.  Inc.:    An- 

dreina. 
..     Dragon    Navigation    S.A.:    Seiryu. 
. .     Navlera    Peninsular    S.A.:    Azuero 
Dos. 
.     Dong-A    General    Industrial    Co. 
Ltd.:  No.  507  Haeng  Bok. 
Mochlmune     Gyogyo      E^abushlkl 
Kaisha:  Kyoei  Maru  No.  5,  Kyoei 
Maru  No.  7. 
Bosma's    Scheepvaart    &    Handel- 
bedrljf  N.V.:  Okko  Bosma. 
.-     Transportaclon    Maritlma    Penin- 
sular S.A.:  Coloradas. 
..     Sockabo   Transports   Inc.:    Parker 
102-25,  Parker  103-25. 
Monarch  Cruise  Lines  Inc  :   Mon- 
arch Star. 
General   Overseas   Shipping  Corp. 

S.A.:  Saint  Iwaki. 
Global     Transport    Organisation : 
250-2,  250-3,  250-5,  250-4.  Mary 
B  VI,  PAC  160-2,  PAC  160-3,  220, 
Federal  400-7.  Genmar  100.  Gen- 
mar  101,  Genmar  102,  Genmar 
103.  Genmar  104,  Sol  252,  205.-1. 
United     Overseas    Corp.:     United 
Overseas  I. 
-.     Point  Land  F^iel  Corp.:  James  711. 
Ocean  Liquid  Carriers  Ltd.:  Chem- 
ist Lutetia. 
Sunlnck  Maritime  Co.  Ltd.:   Sun- 
luck. 
Namyang      Shipping      Oo.      Ltd.: 

j4cacto  No.  5.  Acacia  No.  6. 

Loadstar  Shipping  Co.  Inc.:  Kiowa. 

Taurus    Shipping   Co.    N.V.:    Saf- 

Qcean  Adelaide,  Straat  Avistcr- 

dam. 

Egret   Maflne   Co    Ltd.:    Cu'^ibrr- 

landia. 
Partrederiet  for  M.S.   Scoi   Rover : 
*      Scot  Rover. 
R   A  Ti-ajan:   Sir  Charles  Havihro, 
Julian.  Fabian,  Nerva.  Avrelian, 
Kong  Haakon   VII,  Lucian,   Sir 
WiTiston  Churchill. 
Artemis  Carriers  Ltd.:  Anico  Ven- 
ture. 
Peng  Hwa  Fishing  Co.  Ltd.:  Feng 

Hica  No.   22. 
Latypa  Shipping  Co.  S.A.:  PoUux. 
Partenreederel     MB     BnuisIaiMl: 

Brunsland. 
Wistaria  Shipping  Co.  Pt«.  lAAS 
Wistaria  Pearl 


t 
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Certificate 

No. 
12018-.. 

12021... 

12023... 

12025--. 

12030... 

12036... 

12040... 

12044... 

12055... 
12059... 

12060... 

12062... 
12063... 
12064... 

12065... 


O  umer/opera  tor 
tmdve$seli 

Sunstar  Car  Carrier  S.A.:  Coral 
.Ace. 

Coron  Bulk  Carriers  Inc.:  I>on  Sal- 
vador III. 

Kokusal  Shipping  KJC.:  Sanroo 
Maru. 

SPS  Management  A/S:  Frer\do 
Partnership,  Fellowship,  Mem- 
bership. 

Atlantic  Supply  A/S:  Atlantic 
Fosna. 

Republic  Shipping  Co.  Ltd.  Li- 
beria: Pallas  Athene. 

Stolt  Sincerity  Inc.:  Stolt  Sincer- 
ity. 

International  Iranian  Trading  Co. : 
Capetan  Michalis. 

Ever  Moral  Line  S-A.:  Ever  Moral. 

Zapata  Ocean  Resources  Corp.: 
Zapata  Discoverer,  Zapata  Path- 
finder. 

Transmar  Shipping  Corp.:  Sap- 
phire. 

Poly  Shipping  Co. :  Polydora. 

RKS  Supertrana:  Hermes  Scan. 

Dietrich  Sander  Bereederungs 
GmbH:    Hede. 

La  Islas  Navegaclon  S.A.:  Altemia 
Island,  Iris  Island,  Artemis  Is- 
land. 

By  the  Commission. 

Francis  C.  Hurney, 
Secretary. 
[PR  Doc.77-2331  FUed  l-24-77;8:45  am] 


PACIFIC  COAST-EUROPE  RATE 
AGREEMENT 

Agreement  Filed 

Notice  is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763.  46 
U.S.C.  814). 

Interested  parties  may  Inspect  and  ob- 
tain a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Marl- 
time  Commission.  1100  L  Street,  NW., 
Room  10126:  or  may  inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y..  New  Orleans.  Louisiana,  San 
Pranclsca,  California  and  San  Juan, 
Puerto  Rico.  Comments  on  such  agree- 
ments. Including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed- 
eral Maritime  Commission,  Washington, 
D.C,  20573.  on  or  before  F^ebruary  14, 
1977.  Any  person  desiring  a  hearing  on 
the  proposed  agreemexit  shall  provide  a 
clear  and  concise  statement  of  the  mat- 
ters upon  which  theydesire  to  adduce 
evidence.  An  alledairon  of  discrimina- 
tion or  unfairness  shall  be  accompanied 
by  a  statement  describing  the  discrimi- 
nation or  unfairness  with  particularity. 
K  a  violation  of  the  Act  or  detriment  to 
the  commerce  of  the  United  States  Is  al- 
leged, the  statement  shall  set  forth  with 
particularity  the  acts  and  circumstances 
said  to  constitute  such  violation  or 
detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  Indicate  that 
this  has  been  done. 


Notice  of  Agreenent  filed  by : 

David  C.  Nolan,  Esquire.  Graham  &  James, 
One  Marltim*  Plaza,  San  Francisco,  CaU- 
fomia  Mill. 

Agreement  No.  10052-2,  amcxig  the 
members  of  tlie  above-named  rate  agree- 
m^it.  extends  the  term  ot  the  beisic 
agreement  through  August  28,  1978. 

By  order  of  the  Federal  Maritime  Com- 
mission. 

Dated:  January  19.  1977. 

Francis  C.  Hurnky, 

Secretary. 

|FR  Doc.77-2329  Filed  1-24-77:8:45  am] 


(Docket  No.  77-1;  Certificate  (i>erformance) 
No.  P-88] 

PACIFIC   FAR   EAST  LINE,    INC. 

Order  of  Hearing 

In  accordance  with  the  provisions  of 
46  CFR  540.8(a),  the  Federal  Maritime 
Commission  on  October  1,  1976,  served 
on  Pacific  Par  East  Line,  Inc.  (PFEL)  a 
Notice  of  Intention  to  Revoke  Certificate 
(Performance)  No.  P-88.  In  that  notice 
the  Commission  set  forth  in  detail  tiie 
reasons  for  its  intention:  (a)  to  revoke 
the  waiver  heretofore  granted  to  PFEIL 
as  to  the  amoimt  of  working  capital  re- 
quired for  qualification  for  a  Certificate 
(Performance)  as  a  self-insurer  In  ac- 
cordance with  46  CFR  540.5(d) ;  and  (b) 
to  revoke  Cer^dflcate  (Performance)  No. 
P-88  covering  the  SS  Mariposa  and  the 
SS  Monterey. 

Under  the  authority  granted  it  by  sec- 
tion 3  of  Pub.  L.  89-777.  46  U.S.C.  817e 
(d) ,  the  Commission  Issued  its  General 
Order  20,  (46  CFR  540)  which  provides 
that  In  order  to  qualify  for  a  Certificate 
(Performance)  for  Financial  Responsi- 
bility, an  applicant  must  maintain  finan- 
cial responsibility  coverage  for  perform- 
ance In  an  amount  not  less  than  110 
percent  of  the  greatest  amount  of  im- 
eimed  passenger  revenue  held  by  the 
applicant  on  any  date  during  the  Imme- 
diately preceding  two  fiscal  years  (46 
CFR  540.5) .  Evidence  of  adequate  cover- 
age may  be  established  by  one  or  a  com- 
bination of  methods:  Insurance,  guaran- 
ties, escrow  accounts,  or  by  qualifying  as 
a  self-insurer.  In  order  to  qualify  for 
a  Certificate  (Performance)  as  a  self- 
insurer,  an  applicant  must  demonstrate, 
among  other  things,  that  it  has  working 
capital  in  an  amount  not  less  than  110% 
of  the  greatest  amount  of  unearned  pas- 
senger revenue  held  by  It  on  any  date 
during  the  immediately  preceding  two 
fiscal  years,  and  that  it  has  had  con- 
tinued and  stable  passenger  operations 
over  an  extended  period  of  time  (46  CFR 
540.5(d)).  The  regulations  of  the  Com- 
mission do  permit  the  Commission,  for 
g<x>d  cause  shown,  to  waive  the  require- 
ment as  to  the  amoimt  of  working 
capital  (46  CFR  540.5(d)). 

If  an  applicant  does  not  establish  ade- 
quate evidence  of  financial  responsibility 
by  the  methods  of  insurance,  guaranties, 
escrow  accounts  and/or  self -insurance, 
the  regulations  of  the  Commission  re- 


quire the  applicant  to  obtain  a  surety 
bond  in  the  required  amount  of  coverage 
before  it  may  receive  a  Certificate  (Per- 
formance) and  arrange,  offer,  advertise 
or  provide  passage  on  its  vessels  ( 46  CFR 
540.1  and  540.6). 

PFEL  has  at  no  time  qualified  for  it.^ 
Certificate  (Performance)  No.  P-88  by 
the  methods  of  insurance,  guaranties,  or 
escrow  accounts.  It  has,  however,  since 
November  6,  1970,  qualified  for  its  Cer- 
tificate (Performance)  as  a  self -insurer. 
Because  its  working  capital  had  dropped 
below  the  required  amount,  on  January 
31,  1972,  PFEL  was  granted  a  waiver  of 
the  working  capital  requirement  for  self- 
insurance  status.  The  CJommission  at 
that  time  found  the  requisite  good  cause 
for  the  waiver  In  representations  made 
by  PFEL  that  the  reduction  in  Its  work- 
ing capital  was  only  temporary  in  nature. 

When  It  became  appcu-ent  to  the  Com- 
mission that  PFEL's  working  capital  in 
late  1973  and  early  1974  had  drastically 
deteriorated  to  a  deficit  in  excess  of  $10.- 
000,000.  the  Commission  explored  with 
PFEL  various  possible  methods  of  in- 
creasing its  evidence  of  financial  respon- 
sibility in  order  to  avoid,  if  possible,  revo- 
cation of  the  waiver  of  working  capital 
requirement  and/ or  the  Certificate  (Per- 
formance) .  In  November  of  1974,  PFEX. 
committed  itself  to  obtain  a  surety  bond 
in  the  amount  of  $300,000  and  to  Increase 
the  amount  of  that  bond  by  $100,000  per 
month  each  month  thereafter.  Based 
upon  this  commitment,  and  the  resulting 
monthly  Increase  In  protection  thus 
made  available  for  the  benefit  of  passen- 
gers, the  Commission  took  no  action  at 
that  time  to  revoke  the  waiver  of  work- 
ing capital  requirement  or  the  Certifi- 
cate (Performance) . 

However,  circumstances  at  the  present 
time  are  substantially  different  from 
those  which  obtained  In  1972  and  1974. 
The  alleged  temp(Hury  reasons  given  tiy 
PFEL  for  Its  decline  In  working  capital 
have  long  since  ended,  and  PFEL  has  had 
a  four-year  history  of  financial  instabil- 
ity. Furthermore.  In  March  of  1976  PFEL 
imilaterally  and  without  the  consent  of 
the  Commlsslcm.  decided  not  to  further 
increase  the  face  amount  of  the  bond 
which  had  reiKhed  a  level  of  $1,900,000. 
PFEL  has  since  that  time  declined  to 
further  increase  the  face  amoimt  of  the 
bond. 

Without  a  waiver  of  the  working  cap- 
ital requirement  It  does  not  appear  that 
PFEL  meets  the  working  capital  require- 
ment of  self -insurer  status.  110%  of 
PFEL's  highest  unearned  {xissenger  rev- 
enue within  its  Immediately  preceding 
two  fiscal  years  (calendar  years  1974  and 
1975)  is  $5,051,539.  The  working  capital 
of  PFEL  as  of  July  2,  1976,  according  to 
a  company-prepwured  unaudited,  imcer- 
tified  balance  sheet,  was  $1,849,028.  This 
working  capital  of  PFEL  is  $3,202,51 1  less 
than,  and  only  35.6%  of,  that  required 
by  the  regulation  of  the  Commission.  The 
last  audited,  certified  financial  statement 
of  PFEL  as  of  December  31,  1975.  shows 
that  the  working  capital  of  PFEL  was 
$747,782,  an  amount  $4,303,757  less  than. 
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and  only  14.8 ■";  of,  that  required  by 
Commission  regulations.  Thus,  PFEL  has 
apparently  not  met  the  working  capital 
requirement  for  self-insurei-  status, 
whether  its  financial  state  is  measured 
by  either  the  unaudited,  uncertified  bal- 
ance sheet  of  July  2,  1976  or  by  the  au- 
dited, certified  statement  of  December 
31.1975. 

Furthermore,  the  hi.slory  of  PFELs  fi- 
nancial' operating  results  and  working 
capital  situation  for  the  years  1972 
through  1975  and  July  2,  1976,  demon- 
strates drastic  fluctuations  and  indicates 
that  PFEL  has  apparently  not  met  the 
requirement  for  continued  and  stable 
passenger  operations  over  an  extended 
period  of  time. 

Based  upon  the  evidence  subsequent  to 
January  31,  1972,  including  the  unilat- 
eral decision  by  PFEL  not  to  Increase  the 
bond  beyond  $1,900,000,  it  now  appears 
that  good  cause  no  longer  exists  for  con- 
tinued waiver  of  the  working  capital  re- 
quirement for  PFEL. 

In  response  to  the  Commissions  Notice 
of  Intention  to  Revoke,  PFEL,  on  Octo- 
ber 19.  1976,  filed  a  Request  for  Hearing 
and  Statement  of  Position.  In  accordance 
with  the  provisions  of  46  CFR  540.8(a), 
that  filing  requested  a  hearing  to  show, 
with  respect  to  any  intended  revocation, 
suspension,  or  modification  of  Certificate 
(Performance)  No.  P-88,  that  the  evi- 
dence of  financial  responsibility  filed  by 
PFEL  with  the  FMC  does  meet  the  re- 
quirements of  46  U.S.C.  817e  and  the  pro- 
visions of  Subpart  A  of  46  CFR  540. 

Now,  therefore,  it  is  ordered.  Pursuant 
to  46  CFR  540.8(a>,  that  a  hearing  Is 
hereby  ordered  to  determine:  < a  >  wheth- 
er good  cause  exists  for  the  continued 
waiver  of  PFEL's  worka.g  capital  re- 
quirement; and  (b)  whether  PFEL's  Cer- 
tificate (Performance)  No.  P-88  should 
be  revoked  for  failure  to  comply  with  the 
financial  responsibility  requirements  of 
46  U.S.C.  817e  and  46  CFR  Part  540.  Sub- 
part A.  Such  hearing  shall  afTord  PFEL 
the  requested  opportunity  to  demon- 
strate that  good  cause  exists  for  the  con- 
tinued waiver  of  PFEL's  working  capital 
requirement  and/or  that  the  evidence  of 
Its  financial  responsibility  filed  with  the 
Commission  does  meet  the  requirements 
of  46  U.S.C.  817e  and  46  CFR  Part  540, 
Subpart  A,  and  that  PFEL  does  therefore 
qualify  to  retain  its  existing  Certificate 
'Performance)  No.  P-88. 

It  is  further  ordered.  That  tliis  pro- 
ceeding be  assigned  for  public  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of  Administra- 
tive Law  Judges  and  that  the  hearing  be 
held  at  a  date  and  place  to  be  determined 
by  the  Presiding  Administrative  Law 
Judge,  but  in  any  event,  the  hearing  shall 
commence  no  later  than  March  28,  1977. 

It  is  further  ordered.  That  PFEL  is 
hereby  made  a  respondent  in  thi.s  pro- 
ceeding pursuant  to  Rule  3 1  a  >  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (46  CFR  502  41  >. 

It  is  further  ordered.  That  notice  of 
this  order  be  published  in  the  Federal 
Registzr  and  that  a  copy  thereof  and 
notice  of  hearing  be  served  on  respond- 
ent. 


NOTICES 

It  is  further  ordered,  That  any  persons 
other  than  respondent  who  desire  to  be- 
come a  party  to  this  proceeding  and  to 
participate  therein,  shall  file  a  petition  to 
intervene  in  accordance  with  Rule  5(1) 
of  the  Commission's  niles  of  practice 
and  procedure  (46  CFR  502.72) . 

It  is  further  ordered,  That  all  further 
notices  issued  by  or  on  behalf  of  the 
Commission  In  this  proceeding,  includ- 
ing notice  and  time  and  place  of  hearing: 
or  prehearing  conference  shall  be  mailed 
directly  to  all  parties  of  record. 

By  the  Commission. 

Francis  C.  Hurney. 
Secretary. 

iFRDof.77  23TO  Piled  1  24-77;  8 :45  am | 


cargo,  as  well  as  the  exclusive  use  of  160 
square  feet  of  oflfice  space.  The  purpose 
of  the  modification  is  to  extend  the  term 
of  the  agreement  for  an  additional  two- 
year  period. 

By  order  of  the  Federal  Maritime  Com- 
mission. 

Dated:  January  19,  1977. 

Frances  C.  Hurney. 
Secretary. 

;fr  Doc  77  2328  Filed  l-24-77;8:  ;7  am) 


PUERTO    RICO    PORTS   AUTHORITY    AND 
UNIVERSAL  SHIPPING,   INC. 

Agreement  Filed 

Notice  is  hereby  given  that  the  fol- 
lowing agreement  has  been  filed  with 
the  Commission  for  approval  pursuant 
to  section  15  of  the  Shipping  Act,  1916. 
as  amended  (39  Stat.  733,  75  Stat.  763, 
46  U.S.C.  814). 

Interested  parties  may  inspect  and  ob- 
tain a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari- 
time Commission,  1100  L  Street,  N.W., 
Room  10126;  or  may  Inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  Louisiana,  San 
Francisco,  California,  and  Old  San  Juan, 
Puerto  Rico.  Comments  on  such  agree- 
ments. Including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed- 
eral Maritime  Commission,  Washington, 
D.C.  20573,  on  or  before  February  14, 
1977,  Any  person  desiring  a  hearing  on 
the  proposed  agreement  shall  provide  a 
clear  and  concise  statement  of  the  mat- 
ters upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimination 
or  unfairness  shall  be  accompanied  by 
a  statement  describing  the  discrimina- 
tion or  unfairness  with  particularity.  If 
a  violation  of  the  Act  or  detriment  to 
the  commerce  of  the  United  States  l3 
alleged,  the  statement  shall  set  forth 
with  particularity  the  acts  and  circum- 
stances said  to  constitute  such  violation 
or  detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  las  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  Agreement  filed  by: 

Mr.    Jose   y.sern    de    la    Cruz,   Executive    A.s 
sistant   to   the  Executive  Director,   Puerto 
Rico   Ports    Authority.    Commonwealth    ol 
Puerto  Rico.   G.P.O.   Box  2829,   San   Jtiiin, 
Puerto  Rico  00936. 

Agreement  No.  T-3231-1.  between  the 
Puerto  Rico  Ports  Authority  (Port)  and 
Universal  Shipping,  Inc.  (Universal), 
modifies  the  parties'  basic  agreement 
providing  for  Universals  two-year  pref- 
erential use  of  ceii^ain  marine  facilities 
at  Isla  Grande  Pier,  San  Juan.  Puerto 
Rico,  for  the  docking,  mooring,  loading 
and  discharge  of  vessels  and  the  handling 
and    temporary     storage    of    outbound 


WEST  COAST  UNITED  STATES  &  CANADA/ 
INDIA  PAKISTAN,  CEYLON  AND  BUR- 
MA RATE  AGREEMENT 

Agreement  Filed 

Notice  is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari- 
time Commission,  1100  L  Street,  NW., 
Room  10126;  or  may  Inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  Louisiana,  San 
Francisco,  California  and  San  Juan, 
Puerto  Rico.  Comments  on  such  agree- 
ments, Including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed- 
eral Maritime  Commission,  Washington, 
D.C,  20573,  on  or  before  February  14, 
1977.  Any  person  desiring  a  hearing  on 
the  proposed  agreement  shall  provide  a 
clear  and  concise  statement  of  the  mat- 
ters upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimination 
or  unfairness  shall  be  accompanied  by 
a  statement  describing  the  discrimina- 
tion or  unfairness  with  particularity.  If 
a  violation  of  the  Act  or  detriment  to 
the  commerce  of  the  United  States  Ls 
alleged,  the  statement  shall  set  forth 
with  particularity  the  acts  and  circum- 
stances said  to  constitute  such  violation 
or  detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  Agreement  filed  by: 

H  P.  Blok.  Secretary,  West  Coast  Uniitd 
States  &  Canada; India,  Pakistan.  Ceylon 
and  Burma  Rate  Agreement,  417  Moiii- 
gomerv  Street  Sail  Francisco.  California 
94104." 

Agreement  No.  8760-8  entered  into  by 
the  member  lines  of  the  West  Coast 
United  States  &  Canada  India,  PakLstan. 
Ceylon  and  Burma  Rate  Agreement, 
would  amend  the  "WITNESSETH"  arti- 
cle to  Include  Hawaii  and  Alaska  in  the 
scope  of  the  agreement  trade  area. 

By  order  of  the  Federal  Maritime  Com- 
mission. 

Dated:  January  19,  1977. 

Frances  C.  Hurney, 
Secretary. 

IFK  Do<-  77-2327  Filed  1-24-77:8:45  ami 
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FEDERAL  POWER  COMMISSION 

[Etocket  No.  Gh-7115.  et  al.] 

COASTAL  STATES  GAS  PRODUCING  CO., 
ET  AL 

Notice  of  Applications  for  Certificates, 
Abandonment  of  Service  and  Petitions 
To  Amend  Certificates  ^ 

January  7,  1977. 

"•feike  notice  that  each  of  the  Appli- 
cants listed  herein  has  filed  an  applica- 
tion or  petition  pursuant  to  Section  7  of 
the  Natural  Gas  Act  for  authorization  to 
sell  natural  gas  in  interstate  commerce 
or  to  abandon  service  as  described  here- 
in, all  as  more  fully  described  in  the 
respective  applications  and  amendments 
which  are  on  file  with  the  Commission 
and  open  to  public  Inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to.  said 
applications  should  on  or  before  Febru- 
ary 7,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20462, 
petitions  to  intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10).  All  protests 
filed  with  tiie  Commission  will  be  con- 
sidered by  It  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Persons  wishing  to  be- 
come parties  to  a  proceeding  or  to  pai- 
ticipate  as  a  party  in  any  hearing  therein 
must  file  petitions  to  intervene  in  ac- 
cordance with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and 
the  Conmiission's  Rules  of  Practice  and 
Procedure  a  hearing  will  be  held  with- 
out further  notice  before  the  Commis- 
sion on  all  applications  in  which  no  peti- 
tion to  Intervene  Is  filed  within  the  time 
required  herein  if  the  Commission  on  its 
own  review  of  the  matter  believes  that 
a  grant  of  the  certificates  or  the  author- 
ization for  the  proposed  abandonment 
is  required  by  the  public  convenience 
and  necessity.  Where  a  petition  for  leave 
to  intervene  is  timely  filed,  or  where  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  fur- 
ther notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  Be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 
Secretary. 


DoekntNtti 

and 
datefilad 


AppUeaat 


(3-7115 

B  9-13-76 


G-881? 

D  1.  JH  76 


B  y-lJ  76 


Coastal  Stat«  Gas  Producing  Co., 
&  Greenway  Flaza  East,  Hous- 
ton, Tex.  77046. 

The  California  Co.,  a  division  of 
Chevron  Oil  Co.,  1111  Tulane 
Ave.,  New  Orleans,  La.  70112. 

Coastal  States  Gas  Producing  Co.. 

5  Greenway  Plaza  East,  llous- 

ton,  Tei.  770*6. 

do 


FoTchaser  and  location 


Tennessee  Gas  Pipeline  Co..  Co- 
logne area,  \  icUjna  County,  Tex. 

Tennessee  Gas  Pipeline  Co.. 
Charenton  and  Gillis-English 
Bayou  Fields,  gt.  Mary,  St.  Mar- 
tin, and  Calcasieu  Parishes.  La. 

Trunkline  Gas  Co..  Alfred  and 
Presenos  Fields,  Jim  Wells 
County,  Tes. 

Tninkliiie  Gas  Co..  H.dii'.eo  F:o',J 
arcA.  Hidaigo  (  ouiily.  lo\. 


5  Tills  notice  does  not  provide  for  consoli- 
dation for  hearing  of  th©  several  matters 
corered  herein. 


G-10012 

G-160tl4 
G -16938 
G- 18746 
B  9-13-76 

G-14386 rill  N.iiunil   tiiis  l'i[>e!ine  Co..  Moos. 

B  y  3t^  76  Neely,     Tiger     Minerals.     West 

Adanii.  Mapuellitos,  Uarry,  and 
Charainou.<ia  Fields,  Ouval. 
Webb,  and  La  Salle  Counties, 
Tex. 

CI 74  14". Gulf  0:1   Corp..   I'.O.   Box   .{'*'>.    El    Paso   Natural    Gas    Co..    de- 

C  1J-U3-76  Uouston,  Tex.  770111.  vonian   formation   (;;is-well    giis, 

Lea  Couniy,  N.  Mex. 

C17.5-742       Marathon  Oil  Co..  530  So\iil.  Mnin     Colorado  Interstate  Gas  Co.,  Wair.- 

C  12-JJ-76  St.,  Findlay,  Ohio  4584t.i.  sutler  area  (Tierney  Well  No.  i". 

Sweetwater  County.  Wyo. 
C  176-541  ..  Ladd  Petroleum  Corp..  830  Pcnver    Northwest  Pipeline  Corp..  Bliiico 

B  i;  i7  76  Club  Bldg,.  CenvcT,  Colo.  StiJtiJ.        Pictured  Cliffs  Field.  :?an  Juau 

County.  N.  Mex. 
CI77-l.t8         --  Pan    Eastern    Exploration    Co..'    Panhandle  Eastern  Piiie  Line  Co  . 
A  1^-28  76  P.O.   Box   1642,   Houston,   Tex.        Beaver  Count v,  (.)kUi. 

77001. 

C  177-162 Cabot    Corp.    (SW)    (successor    to    Transwcstern  PiiitMliie  Co..  Barl.v 

(C161-1.'.21  Apexco.    Inc.),    P.O.    Box    lUU,        Ranch  No.  1-41  uiill  well.  sec.  8. 

F  12-14  76  I'anipa,  Tex.  '•itOti.  township  2  north,  niuge  27  EC.M. 

Beaver  County.  c)kla. 
C  177-16.'  Highland  Resources,  liu  ..  Sinl  ?.in     Micliigan  Wisconsin  I'lpe  Line  Co  . 

A  12-2o  76  Jacinto    Bldg.,    Houston.    Tex.        Eugene    Island,    offshore    Loui- 

77002.  siana.  block  2'.'6 

C177-166 Caroline  Hunt  Sand?.   1401    F.;!i;.    Tenne.ssee  tias  Ti.ir.sr.iis.-iion  Co.. 

(G-47»7i  Dallas.  Tex.  75202.  West       El       C:iiii|>o.       Wliartou 

B  12-20-76  CoUTitv.  Tex. 

C177-167 Exxon  Corp.,  P.O.  Box 2ISO.H0US-    Skelly  Oil  Co..  Cooper  Jal   Field, 

B  12-16-76  ton,  Tex.  77001.  Lea  County.  N.  Mox. 

C177-168 Ladd  Petroleum  Corp..  S-W  Denver     Colorado  Interstate  Ga«  Co..  Wild 

A  13-17-76  Club  Bldg,  Denver,  Colo.  80202.        Rose     Field,     Wasihakie    Ba--!n 

Sweetwater  County,  Wyo. 

C177-16y Transwe,«tern    Gas    Supply    Co.,»    Transwestem  PiiH'line  Co.,  Na«h 

A  12-17  7ii  P.O.   Box  2521.   Houston,   Toi.        Draw     (Atoka)      Field.     Eddy 

770O1.  County,  N.  M«x. 

C 177-170 do..- Transwestem  PiiK'Ime  Co..  Apollo 

A  12-17-76  Field,  Winkler  County.  Tex. 

CI77-171 do Transwestem    Pii>eline    Co.,    St. 

A  12-17  76  C"lair    Field,    Roberts    County. 

Tex. 

C177-172      tias  Producing  Enterprises.  Inc..'    Coloradolnlerstale  Ga*  Co.,  Hugo- 

A  12-20-76  P.O.  Box  1087,  Colorado  Spnngs,        Ion  area,  Kearny  County,  Katis. 

Colo.  80944. 

CI77-173 CIO  Exploration,  Inc..' P.O.  Box    Colorado  Interstate  Gas  Co..  Hupo- 

A 12-20-76  1087,    Colorado    Springs,    Colo.       ton   area,    Kearny   and    j'lnuey 

80944.  Counlie''  Kan'^ 

CI77-174 Amoco  Production  Co..  .WO  JefTer-    El  Paso  Natural  t;a.=  Co.,  Eumont, 

(G-7o32)  son  Bldg.,  P.O.  Box  30'J2,  Hous-       et  al.  fields,  Lea  Cuuntv,  N.  Mex. 

B  12-20-76  ton,  Tex.  77001. 

CI77-175 Sohio  Petroleum  Co.,  ."iO  Penn  PI.,     El  Pa^o  Natural  Ga-:  Co..  Drinksrd 

A  12-22-76  Suite  1100,  Oklahoma  City,  Okla        Field,  Lea  Count  v,  N.  Mex. 

73118. 

CI77-176 American  Petrofina  Co.  of  Texas,    Texai    Gas    Transniis-^ion    Corp., 

A  12-22-76  P.O.  Boi2169,  Dallas,  Tex. 75221.        Claiborne  and  Lmooln  Parishes, 

La. 

CI77-177 Amoco  Production  Co..  P.O.  Box    El  Paso  Natural  Gas  Co..  EUnebry 

(G-7S32)  3092,  Houston,  Tex.  TTWl.  Gas  Field,  Lea  t  ouiiiy,  N.  .Mex. 

B  12-27-76 

C177-I78..-- do _ Skelly   OU   Co..    Drinkard    Field, 

B  12-27-76  Lea  County.  N.   M.x. 

CI77-179 Terra  Resources,  Inc..   P.O.  Box    Tennessee  (.ias  Pi[)<>line  Co..  nagi.'it 

(G-UOey)  ■2329,  Tulsa,  Okla.  74101.  Ranch    Field,    Duval    Couniy, 

B  12-16-76  Tex. 

C177-18n --       .   Gettv    Oil    Co..    P.O.    Box    1404,    Micliigan  Wisconsin  Pipe  Line  Co., 
(G-1126.'i  Houston,  Tex.  77001.  Holly   Bea^h,    Cameron   Parish, 

B  12-22-76  La. 

C177-181 Di.imond   Pli.imrock   Corp.,  P.O.    Kansas-Nehr.iskaNiilurai  Gas  Co., 

(C171-3-".'!'  Box  631,   Amarillo,   Tex.   7al73.        Inc.,    Shoslioni    uiui,    Fremont 

B  12-27-76  County.  Wyo. 

C177-1S2 -do - Coloradolnterstale  G3sCo.,1Cey«« 

(G-18162'  Field,  Cimurron  County,  Okla. 

B  12-27-76 

l;'.!'  2  code.  .\— Iniii;il  service. 
.  B— Abandonment. 
C — Amendment  to  add  a,  rerige. 
D — Amendment  to  delete  acreage. 
I  E— Succession. 

I— Partial  succession. 

Sic  footnotes  at  end  of  talkie. 
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l^>oeket  No. 

and 
date  bled 


ApflHMBt 


FnTChMer  and  location 


Priea  p«r 


Pr«B- 


C1T7-183- 
l  G-1816J ' 
B  12-27-76 

C 177-184 

C  12-2S  76 


.lo. 


.«0. 


Fah    Eaf'irn    F.iplorstion    Co..' '    Fanhandie  East«m  Pipe  Line  Co., 
!•  <).   Box   1642,   Houslon,   T«i.       HampLill  County,  Tex. 
77001. 


P*.  (»•) 

'  164.  SXr.t        14.  6j   - 


>  Applicant  i.i  (iVivc  to  rfflttt  ccssauou  of  gas  porchaseB  from  variotu  proUaoers. 

>  Leaiwe  tcnninntt'd. 

'  Includes  .'i2.7122f  Insr  pricf.  plus  4.2743<  production  taieg  (7.6005  pet),  and  2.27'aV  Bm  ad]Uflio<nt. 

•  AppUciiiU  is  willing  m  iwcppt  a  permanent  certificate  In  aciordanoe  with  opinion  No.  770,  at  aTuended. 
»  Subject  to  uiiwiud  and  downward  Iltu  adjuslineui. 

•  Includes  Iiv-pct  rciinburst'iTKMJt  of  taxes. 

■  Appli'-aiil  u  willip.i:  to  oollpct  tlie  natjoual  rate  in  accordiiioe  with  opinion  No.  770,  as  amfiide>i. 
'  -Applicant  and  purili.iser  have  be*n  unable  to  connect  the  Horton  No.  6  well  (covered  by  base  cniilnvli  to  rmr- 
elia-ier's  fiwiliii'  s,  and  liave  executed  an  apruosment  deleting  the  l&)  aorc-5  a.iscxialed  with  such  well  Irvn.  the  contrttci. 
'  .\ppUi'.nit  ai.il  piir.liiwser  are  alliliated. 


i''  l'lusP.'.'i46f  os.n'.aliuii  i>er  quaner. 

1'  Includ'V';  :  '.rvi'V  I'lu^o  rale,  plus  2.2<i&'f  lai 

"  Subjo-.a  to  downwiid  lt;u  a-ljusiinfiii. 


■  arsemci.: ,  p;U: 


of  prrd.-.  .'s^cr  Assi^niiir. 


.".  7S'.S.'  Biu  based  oi.  1120. 
Ap('\r.->.  Tnr  .  M  10  a.>v-;f'.'. 


•  ,-1  I'f  9.3".i  ix-l 


r,.:   1  «v 


"Applicant  prni'itf'.a  lu  L'oui.mH" 
»liare  of  pas  produio^l. 

'«  I'lus  It  fsoal.ition  v^r  qtiarfrr, 

"  Wella  i)hiEK.'d  and  a»':.ndoiU'l. 

"  Wells  ri-.'la.'i.iiilPd. 

'■  For  4  w.'lls,  lyl8l''?.';  for  1  W>»11,  i;4.74'.i8<'  a-.  14.73  lb  ii,>;i. 

"  Subjei't  to  ui)n  ard  a'.d  downward  Blu  adjustment;  for  4  v^ 

"  Includi'S  14  1  JK'.v  ba.'se  price  plus  11.5603*  taxes. 

•♦  includes  143.217-.f  base  price  plus  taxes  of  11.9123^. 

n  Opinion  No  770  rate  for  gas  sales  from  the  EUiott  B-12-1  WoU  No.  2  at  14.73  Ib/ln'a.  ailjiisted  for  If  «so4ilatioii!i 
•flective  Ov:t.  1,  l'j76,  and  Jan.  1,  rj77,  and  is  also  inclusive  of  tax  rcmiburseraeut  and  a  1.5  e/l,OUO  fi'  gathering 

"  Opinion  No.  W  H  r  .-e  at  14.73  cl.OOO  fl»  for  gas  sales  from  the  W.  Cray  No  8  ■■«. 
t»xreimlnirs.Mi..!,i  ..   ■!  .•  .'ikim  of  a  1  5  c  1,0<».>  ft' gathering  allowance. 
a  Well  pUii::;..). 
>•  Dijil. ■',.■!. 

IFR  Doc  77-2042  Filed  l-24-77;8,45  am] 


1    !  ~'    sdjllFied  f.>r 


IDookel  Ni>.>    RI  70    1,  RP"i5-53  and  RP76-241 

FLORIDA  GAS  TRANSMISSION  CORP. 

Order  Approving  Settlement  Agreemsnt 
January  13,  1977. 

Certification  of  a  proposed  Stipulation 
and  Agreement  in  Docket  No.  RP76-24 
was  made  on  September  14,  1976,  by  Pre- 
siding Administrative  Law  Judge  Samuel 
Gordon.  This  Agreement  resolves  not 
only  all  Issues  in  that  docket,  but  also 
the  reserved  Issue  of  rate  of  return  for 
common  equity  in  Docket  Nos.  RP75-1 
and  BP75-53.'  For  the  reasons  stated 
herein,  the  Commission  shall  approve  the 
Settlement  Agreement. 

TTie  ■  proposed  Settlement  Agreement 
provides  that  the  reserved  Issue  of  return 
on  equity  in  Docket  Nos.  RP75-1  and 
RP75-53  will  be  resolved  by  providing  a 
return  of  13.00%  on  equity  in  these  two 
dockets.  Resolution  of  this  Issue  will  ter- 
minate the  proceedings  In  these  dockets. 
On  the  basis  of  this  settlement,  Florida 
Gas  Transmission  Company  (Florida 
Gas)  agrees  to  refund  to  its  Rate  Sched- 
ule G  customers  the  resulting  $557,375  In 
excess  revenues  it  collected  during  the 
locked-in  periods  covered  by  Docket  Nos. 
RP75-1  and  RP75-53.  This  refund  shall 
be  made  with  simple  interest  at  a  9% 
rate  per  annum. 

The  proposed  Settlement  Agreement 
resolves  the  return  issue  in  Docket  No. 
RP76-24  by  allowing  a  return  on  equity 


» A  settlement  agreement  In  Docket  No. 
RP75-1  was  approved  by  Commission  order 
Issued  February  9,  1976;  an  agreement  In 
Docket  No.  RP75-53  was  approved  by  order 
Issued  June  7,  1976.  In  each  case,  return  on 
common  equity  wa.s  reser\'ed  for  hearing. 


of  13.00'^;  with  ail  overali  retui-n  of 
9.83%.  In  addition,  it  provides  for  the 
refund  of  excess  revenues  in  the  instant 
docket  of  $773,629  based  upon  stipulated 
test  period  costs.  This  reduction  provides 
also  a  basis  for  calculation  of  rate  re- 
ductions for  transportation  service  rate 
schedules.  Finally,  the  settlement  pro- 
vides for  contingent  additional  refunds 
for  sales  in  excess  of  test  period  volume 
of  80,936,300  MMBtu  for  the  period 
April  15,  1976,  through  April  14.  1977. 
Refimds  will  be  calculated  by  multiply- 
ing the  excess  sales  for  each  rate  sched- 
ule by  the  established  unit  fixed  costsi 
for  each  rate  schedule.  Refunds  of  all 
amounts  under  the  proposed  Agreement 
will  be  made  with  simple  interest  at  the 
rate  of  9%  per  annum. 

Aside  from  these  refimd  provisions, 
the  proposed  Agreement  provides  for  the 
filing  of  refimd  reports ;  reaffirms  Florida 
Gas's  obligation  U>  flow  through  the 
jurisdictional  portion  of  supplier  re- 
fimds; provides  for  an  increase  In  the 
basic  transmission  plant  depreciation 
rate  to  5.5%  with  the  understanding  that 
approval  of  the  Agreement  would  Indi- 
cate approval  of  this  depreciation  rate 
under  Section  9  of  the  Natural  Gsis  Act; 
and  refers  to  the  understanding  of  all 
parties  that  Florida  Gas  is  confomiing 
to  the  requirements  of  Section  167(e)  of 
the  Internal  Revenue  Code  relating  to 
the  normalization  method  of  account- 
ing. The  Agreement  contains  a  provision 
that  it  requires  approval  In  total  and 
that  should  approval  of  the  total  Agree- 
ment be  given.  Docket  Nos.  RP75-1, 
RP75-53  and  RP76-24  shall  be  con- 
sidered terminated. 

Attached  as  Appendix  A  liereto  1"^  the 


settlement  cost  of  service  for  these 
dockets.  The  Commission's  review  of  the 
proposed  Agreement  and  settlement  cost 
of  service  indicates  that  It  provides  a 
just  and  reasonable  resolution  of  the 
contested  issues  in  the  dockets  covered 
by  the  Agreement.  Accordingly,  the  Com- 
mission believes  that  the  proposed  Agree- 
ment should  be  approved  and  that  these 
dockets  should  be  terminated,  except  for 
the  refimd  obligations. 

The  Commission  orders :  (A)  The  pro- 
posed Stipulation  and  Agreement  certi- 
fied on  September  14,  1976,  In  the  refer- 
enced dockets  Is  hereby  approved.  The 
Agreement  is  hereby  incorporated  by 
reference  to  this  order. 

(B)  Florida  Gas  shall  file  within  thirty 
days  of  the  issuance  of  this  order  revised 
tariff  sheets,  to  be  effective  April  15. 
1976,  In  accordance  with  Article  IV  of 
the  Agreement,  to  reflect  the  reduced 
rates  resulting  from  approval  of  -this 
Agreement. 

(C)  Florida  Gas  shall  file  a  report  of 
refunds  within  thirty  days  of  the  issu- 
ance of  this  order  showing  refunds  re- 
quired by  the  Agreement  together  with 
interest  calculated  at  the  rate  of  9'"; 
per  annum. 

(D)  This  order  is  without  prejudice  to 
any  findings  or  orders  which  have  been 
made  or  which  may  hereafter  be  made 
by  the  Commission,  and  is  without  preju- 
dice to  any  claims  or  contentions  which 
may  be  made  by  the  Commission,  its 
Staff  or  any  party  or  person  affected  by 
this  order  in  any  proceeding  now  pend- 
ing or  hereafter  instituted  by  or  against 
Florida  Gas  or  any  person  or  party. 

tE)  The  Secretary  shall  cause  prompt 
publication  of  this  order  to  be  made 
in  the  Federal  Register. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

Florida    Gas    Transmistsion    Co. — Cost    of 
tervi'c  for  docket  No.  RP15-1 
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Line 

No. 


IH-c,  r'plion 
(1) 


Amonnt 
C?) 


in 
11 

13 
14 


A.  Tntal  cost  of  sprvioe — 12  mo 

ended  June  30,  1975: ' 

Oas  supply  expenses $.?4,  W.'i,  ?>C 

'rransnussion  eipeuscs 8, 732, 843 

.'^lili'S  pnpen.<,>s 233,780 

.\(1niiiiistralivf  arid  general 
oi«i.-.  - 4,',)I2,562 

Totnl.orHTalinccjpcnar^f.  4S,  2C4,4S6 
1 '.  prtHinlion    and   ainorli- 

ial:on  iii)fnw> _..  13,  4 P,  27 

T  x,  ;: 

ffd.ral  income 10, 87',?.  iV< 

■^Ifitc  inoomi> ..   _        l,14.'i.  en 

<  )Ui»'r  than  ino<juio 2, 8W,  78.! 

!.   Turn  .in  rate  bas*- 22,  63N,  410 

1  Mlier  g;^'  rcveuup,  crtdu  -  .  (1,024,070) 

Toiul.  I'ost  of  .srrrioo 9>'.  17S,9SS 

B.  Jur;.~.iiLtion;il  porliou  of  totii 

cost  of  service _..      7?,44C, '.".1 

C.  Jurisdictional  portion  applicable 

to  locked-in  period  of  Jaa.  1, 

l'.>7.5,  through  July  9,  1975 41,  670,  449 


I  Total  cost  of  sorvi.'o  from  stipulation  and  agree- 
ment in  docker  No.  Rl'75-1,  dated  Oct.  23, 1975,  app.  A. 
witfi  return,  Fed.ral  and  Ptate  income  taxes  adjusted 
to  rrflcct  .'=<.I!!i  Ti..  •..'  -.it.  uf  '•  turn. 


'  NOTICES 

Florida    Oat    Tran»mis»ior\    Co. — Cost    of 
service  for  docket  A'o.  RP7o-oS 


Ud» 

Description 

Amount 

No. 

(n 

& 

A.  Total   cost   of  service— 9 

mo 

Ended  Mar.  31, 1976:1 

1 

Gas  supply  eipen.tes  . 

ill.  \,,z. 

nr: 

Transmission  expeiisf- 

G,  *v>N 

7t<i 

3 

Allies  eiiH^nses 

ITS, 

400 

4 

Administnuivf  ami  penera! 

eipoii.-ios 

T<,tal.opcratinppsi>c 

4.C1SI, 

W7 

."i 

30,  ^.Ol 

ISj 

ti 

Deprw  ration  and  an^- 

orli- 

zatii'n  cxpcnM;;...   . 

i:.'43 

l.j 

Tuxi;;: 

7 

Federal  inoonie 

S.  300.  SI'S 

8 

State  income.-   

^T■i,  08.'i 

n 

mh.T  than  income 

2.  Jil 

072 

111 

Return  on  r.ite  1p;k-*  .. 

1».  336 

432 

11 

LKhi-r  g:^:;  rrvii.ue.-,  in 
Total,  c.i>t  ot.-.-rvi.  ■-■ 

dii-. 

f.'U 

9Sb: 

1- 

Til.  ■j^5 

l'..l 

li.  Jurixliction:^  pt>rtion  oi  t 

..•..1 

cosl  of service 

G3,  17- 

\M 

'  Total  cost  of  service  from  cost  of  service  report  dated 
June  14,  1','76,  liled  pursuant  lo  stipulation  and  iigreement 
dated  Feb.  24,  l'.i76  (art,  11  and  a|ip,  A\  ■nnlh  return. 
Federal  and  tftate  income  taxes  adJU^tl■li  to  rellort  .-eltie- 
nioul  ol  rate  ul  rctuui, 

Florida  Gas  Tiansmift^ion  Co. — Jurisdictional  billiitg  dtti  rminants  and  Rcicnuet 

related    to   costs   of   service 


lion 

No. 


Description 


l.nixi.OiiCi  li!u 
voluii.es 


Rates  fcen's 

per  !,imtl(XiU 

Btul 


Revenue 


A.  Docket  No.   Rl'75-1  locked-in   jicriod  of  J.in.   1.   1:'7J, 
tlirough  July  9,  197:.: 

1  Rate  schedule  G  '__ 

2  Rale  schedule  I 

3  Total,  sales  for  rc?;.!e 


Rate  schedule  T-1. 
Rale  schedule  T-2- 
Rale  schedule  T-3. 


Total,  transportation 
Total,  jurisdicUonal. 


16,  2-10.  744 

24,  Vf:  3»J 

70,  .\S 
.^.6.4S 

ill.  315.  "42 
13,  633,  92,i 

40.430.126  ..-- 

24. 949, 465 

8, 942, 8.=>3 
17,100,000 
38,000,000 

24.53 
32.41 
26.64 

2,193.682 
."..  542, 100 
10, 123. 200 

64.042,8.13  _._. 

17,858,982 

104, 472,  979 


42. 808. 447 


0 
10 

11 

12 
13 
14 


B.  Ducket  No.  Rr75-53  9-mo  period  of  Julv  1,  1975,  throuph 
Mar.  31,  1976: » 

Rale  schedule  G  ' 

R.ite  schedule  I 


Total,  s.ales  for  resale. 


Rate  schedule  T-1. 
Rate8chediaeT-2. 
Rate  schedule  T-3. 


27, 020.  .^.-li 
24.  120, 02S 

7:5.33 

57.  92 

19.611,C'62 
13,  970,  320 

51,140,56,^ 

33,  582. 2'.i2 

13.  750,  000 
24.  750. 000 
53, 000,  OOU 

27.72 
36.' 3? 

3a02 

3. 811,  .500 

8  1*86  725 

leisuiooo 

Total,  transportation. 


93, 500, 000 


Total,  jurisdirtiorial -. 

C.  Total  jurisdictioual  revenues  fur  diKket   Nos.    Rl' 
and  Rr75-53. 


144.  MO.  563 


29. 309.  225 

62. 891,. 507 
lo:.,  699, 9.">4 


'  Rate  schedtiie  G  revenues  at  ivuv  rate:  I/^ss  air-conditioning  discount  (.'.'9'.'.22*i,ai0,'>:i0  Btu  at  l".r  ■.  Total  fl49.884. 

'  See  cost  of  N.-rvi "e  rc]Kin.  schedule  1,'),  p,  1. 

»  Rateseliedu;.-  '  :  u-\,i,iicsat  lia.-icrale:  Lessair-condilioning  d.S'ounl  (1,347.947,  OOO.fW  Bin  ,•  I'.f  .  Tot:il  $:n2,l'.i6. 


(FR  Doc.77-1983  Filed  1-24-77:8:45  am] 


[Docket  No,  CI77-199] 
GULF  OIL  CORP. 

Notice  of  Application  for  Abandonment 
Authorization  ' 

Janu.^ry  12,  1977. 
Take  Notice  that  the  Applicant  listed 
herein  has  filed  an  application  or  peti- 
tion pursuant  to  Section  7  of  the  Natural 
Gas  Act  for  authorization  to  sell  natural 


1  yhis  notice  does  not  provide  for  consoli- 
dation for  hearing  of  the  several  matters  cov- 
ered herein. 


gas  in  interstate  commerce  or  lo  aban- 
don service  as  described  herein,  all  as 
more  fully  described  in  the  respective  ap- 
plications and  amendments  wliich  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person  desir- 
ing to  be  heard  or  to  make  any  protest 
with  reference  to  said  application  should 
on  or  before  January  24,  1977,  file  with 
the  Federal  Power  Commission,  Wash- 
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ington,  B.C.  20420.  a  peliiion  to  inU'r\c;ic 
or  a  protect  iii  accordance  with  the  re- 
quirements of  the  Commi  ;5ion's  Rules  of 
Practice  and  Procedure  (13  CFR  1.8  or 
1.10^ .  All  protests  filed  v,  itli  the  Commis- 
sion will  be  considered  by  it  In  deter- 
mining the  appropriate  action  to  be 
taken  but  will  not  sene  to  make  the  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
In  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 


NOTICES 


Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission 
on  this  application  If  no  petition  to 
intervene  is  filed  within  the  time  herein. 
If  the  Commission  on  its  own  re\iew  of 
the  matter  finds  that  an  abandonment 
Is  required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to  Inter* 
vene  Is  timely  filed,  or  If  the  Commission 
on  this  application  If  no  petition  to 
hearing  is  required,  further  notice  at 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised.  It  will  be 
urmecessary  for  Applicant  to  appear  or 
be  repre.sented  at  the  hearing. 

Kenneth  F.  Pltjmb, 
Secretary. 


Dotkof  No. 

■Dd 
dau  filed 


Cm-199..  - 
(GM•-l(tt.^. 

B  i3-a)-:fl 


.AppHoaiil 


r.nlf  on  Corp..  P.O.   Bit  riS. 
Iloa«t0'i,  Tn.  771101. 


Pu/tii'!.«cr  aiid  location 


T«xas      Eastern      Transmission 
Corp.,  Bethany-LonKSUe«i 

Field,  DeSolo  Parish,  La. 


Prl<«  p«r 
1.000  (t> 


Pressnre 
base 


'  QuUto  tannlnVe  d<'liT<>rie«  to  Texas  Eastern  under  Ampriran  Pptroflna  rate  sohfiiwlf  No  8?  and  1^  commenae 
deliveries  ol  this  supply  o(  gat  to  Texas  Eastern  onil»>r  Gulf?  r.^ip  »■  1'»'i)u!p  No  2"8. 

FlMnfr  rfde:  A— Initial  .«ervii>e. 
H — Abandonment. 
«■ — Amendment  to  add  acrcaf. 
I>— Amendment  to  delete  ocroace. 
E— fuceession. 
1  — I'ari;  U  Stirri-jislon. 

|FR  Doc  77-2040  Piled  l-24-77;8:45  am] 


[Docket  N  .  CS77-181,  et  al.) 
J.  L  TRITTIPO,  INC.,  ET  AL 

Applications  for  "Small  Producer" 
Certificates ' 

January  12,  1977. 

Take  notice  that  each  of  the  Appli- 
cants listed  herein  has  filed  an  applica- 
tion pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  Section  157.40  of 
the  Regulations  thereunder  for  a  "small 
producer"  certificate  of  public  con- 
venience and  necessity  authorizing  the 
sale  for  resale  and  delivery  of  natural  gas 
in  interstate  commerce,  all  as  more  fully 
set  forth  In  the  applications  which  are  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  Febru- 
ary 7,  1977.  file  with  the  Federal  Power 
Commission.  Washington,  D.C.  20426, 
petitions  to  lnter\-ene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure <18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con- 


*  This  notice  does  not  provide  for  consolida- 
tion for  liearing  of  tbe  sereral  matters  cov- 
ered taereln. 


sldered  by  it  In  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Persons  wlsliing  to  be- 
come parties  to  a  proceeding  or  to  par- 
ticipate as  a  party  tn  any  hearing  therein 
must  file  petitions  to  Intervene  in  accord- 
ance with  the  Commission's  Rules.  ■ 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  tlie 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  held  without 
fiorther  notice  before  the  Commlsslofi  okx 
all  applications  in  which  no  petition  lio 
Intervene  is  filed  within  the  time  re- 
quired herein  if  the  Commission  on  its 
own  review  Of  the  matter  believes  that  a 
grant  of  the  certificates  is  required  by 
the  public  convenience  and  necessity. 
Where  a  petition  for  leave  to  intervene  Is 
timely  filed,  or  where  the  Commission  on 
Its  own  motion  believes  that  a  formal 
hearing  Is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised.  It  will  be 
unnecessary  for  AppUcants  to  appear  or 
be  represented  at  the  hearing. 

Kenneto  F.  Plumb, 
Secretary. 


\ 


c.«rr  INI  . 
cprr-iM.. 
cs::  1S.1.. 

c.<r7-iif,  _ 

ci^7:  :s'... 

CS7T-2.W.. 

CS77-2.M.. 
CS77-2?hV. 

cs7:-2i<;.. 

CS77-2.>7.. 
C877-25S.. 

CS77-259.. 
C877-M0.. 
■CB7;-2fil.. 

€677-262.. 
CS7T-2fi3.. 


n.v  fuwj 


Applicant 


C677-2M. 

cstt-jk;. 


--,.  dv       ..  .. 

do       _,.. 

.  .Ac 

do  

-   -  do 

Dec,  25,1976 
Dec.   SO.  ie7C 

Dec.   K,  I'CC 
do 

Vk.   ST,  lP7e 

do 

do 

do 

do .. 

do 

do 

de 

Jan.      J.  19~r 
do.... 


CS77-266 .do. 


cs77;e7.. 

do 

CS77-2»>... 

-    d» 

C«77-260... 

--d(     . 

CS77-270.. 

-de.  . 

C 877-271.. - 


-do... 


J.     I*     Trittipo,    Inc.,    600 

Commerce  Sq.  Chikrkslon, 

W.Va.  25301. 
The   Stone   Oil   Corp.,   1976 

Venture-A,  3100  Foiiiita:n 

8q.      Plaza,      CiutliriiiU. 

Ohio  4-5202. 
Estate  of  Jarvis  Hunt,   d"-- 

ceased,    2447   Santa    Clara 

Ave.,  Alameda.  Calif.  MSCH. 
CharUe  Gill,  Jr.,  6.37.5  Kivi  r 

Overlook    Dr.,    N.W,    At- 
lanta, Ga.  303 JS. 
Trapel    Petroleum   Explom- 

tion     and      Develoiimeiit 

Corp.,    505    Forman    Dr.. 

Birmingham,  Mich.  84010. 
John    A.    Morgan,    222    N. 

Michigan    Ave.,    Chio;i(;o, 

ni.  60601. 
Mark  Two  Ltd.,  Suit*  606, 

24C  Capitol  St..,  Chiirl(<- 

ton,  W.  V».  25301. 
Headco  Production  Ca..  Iflf'l 

First     National      t>nt<'r. 

Oklahoma     City,     OkU. 

73102. 
Edinger  Inc.,  510  Higlitowtr 

Bldg.,     Oklahoma     Cay, 

Okla.  73102. 
Richard     R.     Bteincr    and 

Robert  L.  Steiner,  Steinf>r 

Corp.,  P.O.  Box  2317,  Salt 

Lake  City,  Utah  84110. 
Erie    P.     Halliburton,    Jr.. 

4570  Camptw  Dr.,  Suite  fi. 

New    Port   Beach,    Calif. 

gaeea 

Johnny  Mitchell,  4025  One 
Bhell  Plaza,  Houston,  Tex. 
77002. 

David  J.  Halliburton.  1730 
West  Olympic  Blvd.,  Suite 
408,  Los  Angeles,  Calif. 
90015. 

Madge  W.  Lisle,  6412  Hill- 
erest,  Oklahoma  City, 
Okla.  73116. 

Third  Buttner  Tnist,  Edpar 
L.  Buttner,  trustee,  5;i4 — 
20th   St.,   Oakland,   Calif. 

Third  Buttner  Trust,  Edfjar 
L.  Bnttner,  trustee,  534 — 
20tb  Street,  OaUand,  Calif. 
94612. 

Ergon,  Inc.,  1220  North  ISih 
Bt,  Suite  210,  Monroe. 
La.  7120L 

Theo.  N.  and  Caroline  W. 
Law,  Vinson  &  Elkins, 
2100  First  City  National 
Bank  Bldg.,  Houston,  Tei. 
77002. 

EUiabeth  Merrick  Con.  42.5 
1st  Southwest,  Admore. 
Okla.  73401. 

The  Northern  Trust  Co.  ss 
Trustee  under  the  Patricia 
C.  Isett,  trust,  dated 
Doc.  8, 1972,  The  Northern 
Trust  Co.,  60  South  La 
Salle  St.,  Chicago.  111. 
60675. 

National  Boulevard  Bank  of 
Chicago  and  Jeanne  Mc- 
Kenna  Zaccheo,  Cotru.«teey 
of  P.  M.  Corbett  Tru.'-t. 
National  Boulovanl  Bark 
of  Chicapo,  400  Nortli 
Michigan  Ave,  Cliicago, 
111.60611. 
Duncan  Con\,  6ii2 
Bldg.— 8  E.  3.1, 
Okla.  74103. 

-  FiUson  Diok,  (>.■  W.-;  NV...i> 

ington    St.,    Cl.iiui;".    l!- 
60602. 

-  William  C.  McKii.TK  \ ,  .wjO 

Old  Marie;t,i  R<1.,  Ai;-ir!;, 
Ga.  30001. 
rickrell    Dnllir.g    ( 
Vickeis— K.S.B. 
Bldg.,      Wichita. 
67202. 

.  Dale  M.  Robinison  dTi/a 
Robinson  Oil  Co..  14O0 
VJckers— K.S.B.  &  T. 
Bldg.,  Wichita,  Kans. 
B7m 


r.rkvT 

Tul«a. 


>..    1400 
A       T. 


|FR  Doc.77-2044  Filed  1-24-77:8:45  am  J 
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[Docfcet  Nob.  CS77-187.  et  al.] 
STEWART  GREEN  OIL  &  GAS,  INC^  ET  AL 

Applications  for  "Small  Producer" 
Certificates  ^ 

Jakuary  6.  1977. 

Take  notice  that  each  of  the  Apidl- 
cants  listed  herein  has  filed  an  applica- 
tion pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  Section  157.40  of  the 
Regulations  thereunder  for  a  "small  pro- 
ducer" certificate  of  public  convenience 
and  necessity  authorizing  the  sale  for  re- 
sale and  deUvery  of  natural  gas  in  inter- 
state commerce,  all  as  more  fully  set 
forth  in  the  application  which  are  on 
file  with  the  CcHnmission  and  open  to 
pubUc  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  Febru- 
ary 3,  1977,  file  with  the  Federal  Power 
Commission,  Washington  D.C.  20426, 
petitions  to  intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission Jwill  be  consid- 
ered by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the  pro- 
ceeding. Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  petitions  to  Intervene  In  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  held  without  fur- 
ther notice  before  the  Commission  on  all 
applications  in  which  no  petition  to  in- 
tervene Is  filed  within  the  time  required 
herein  If  the  Commission  on  its  own  re- 
view of  the  matter  believes  that  a  grant 
of  the  certificates  Is  required  by  the  pub- 
lic convenience  and  necessity.  Where  a 
petition  for  leave  to  Intervene  is  timely 
filed,  or  where  the  Commission  on  Its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  P.  Plumb, 
Secretary. 


Docket 
Now 


D»talM 


AppUeknt 


»  This  notice  does  not  provide  for  consolida- 
tion for  hearing  of  the  several  matters  cov- 
ered herein. 


Docket 
No. 


Date  filed 


Applicant 


C877-187..  Dec  IS.irrS 


CS77-1S8 do. 


OB77-4M..  Dee.  1^1WS 


CS77-190..  Dee.  15,1978 


Stewt  Green  Oil  &  (Ha, 

Inc..    2914   330  5   AveniM, 

SW.,     Calgary,     Alberta, 

Canada. 
Helen    M.    Ililseweck,    3709 

Colgate,  Dallas,  Tei.  75225. 
Edwin  L.  Cox,  1800  First  Na- 

tionl  Bank  Bldf.,  Dallas, 

Tex.75aQe. 
Tackaon   Enterprises,   M   S. 

Kanawha    St.,    Bnckhan- 

Doo,  W.  Va.  26201. 


C877-m.. 

a». _ 

C8T7-I92.. 

Dee.  IS,197« 

C877-193.. 

Dec  17,1«7» 

CS77-194.. 

do 

0877-232.. 

Dec  21,1979 

CS77-2S3.. 

Dec  22.1978 

CS7r-2M.. 

Dec.  23.1976 

C877-235.. 

do 

0877-286.. 

do 

C877-237.. 

Dee.  27,1978 

CS7r-238.. 

do 

0877-239.. 

do 

C877-240.. 

do 

CS77-241.. 

do 

csrr-ac.. 

do 

CS77-243.. 

do „ 

CS77-SM.. 

do 

CS77-24S.. 

do 

CS77-246.. 

.  --do 

CS77-247. 

do 

C8n-248.. 

do 

CW7-3«. 

do - 

C8n-2S8. 

do 

C877-251. 

-do 

0377-252. 

do 

BocertCod*  Qu.  RooteX, 
Bob  tm-ai,  Baekimaaaa, 

W.  Va.  a620L 
Estate  of  Marion  Lrnn  Ra»- 
■eU.    Emineoee  Star    Rt. 
Garden  CUtj,  Eaoa.  87848. 
McFaddeo   OU   Corp.,   ent 
Katy  Freeway,  SuiU  its, 
Houston,  Tet  77024. 
Peter  R.  Maupln,  Petroletim 
Onter    No.     D-102.    900 
Northeast   Loop  410,   Saa 
Antonio,  Tex.  78209. 
Dorsey    Woodrull,    R.R.    I 
Box  100,  Canonsburg,  Pa. 
15317. 
KO-JO  Indiuttries.  Inc.,  S.S4S 
Northwest  58th  SU  Suite 
310,  Oklahoma  City,  Okla. 
73112. 
Et-nneUi     L.     Hewitt,    1280 
West    Wesley     Rd.,    N.W, 
Atlanta,  Ga.  30327. 
William  W.  Huliiey.  P.O.  Box 
25188,      Oklahoma      City, 
Okla.  73125. 
Edna     Cohan,     10K5     Bouth 
Ocean     Dr.,     llaUendale, 
Fla.  3300fl. 
W.W.F.  Oil  Corp.,  920  Com- 
mercial    National      Bank 
Bids.,      Slireveport,      La. 
71101. 
The    Stone    Oil   Corp.,    1976 
Venture — K,  SlOO  Fountain 
Sq.  Plaza,  Cincinnati.  Ohio 
45202. 
Sundown   Petroleum  Ck>rp., 

Wayside.  Tei.  7«aH. 
William     A.     Holabird.     135 
South    LaSalle    St.,    Chi- 
cago, 111.  60603^ 
Ocelot  oil   Co.,    Greenwich 
Office  Park  II,  Greenwich, 
Conn.  06830. 
Crawley    Petrolpum    Corp., 
415  Hifhtower  Bld(r.,  Okla- 
homa City,  Okla.  73102. 
Giflord  E.  Jaseph,  123  Glynn 
Way.  Houston,  Tex.  77056. 
Allen  B.  Peaee.  S54S  North- 
west 8Jlh,  Suite  420,  Okla- 
homa City,  Okla.  73112. 
Kenneth    L.    Hewitt,    1280 
West   Wesley    Rd.,    NW., 
Atlanta,  Ga.  30327. 
Darid  H.  Tripp.  1400  Vick- 
ef»— K.S.B.   A    T.    Bldf., 
Wichita,  Kans.  67302. 
Southwest  Petro-Chem 

(Prod.)  Inc.  1400Vlcker»- 
K.8.E.  &  T.  Bldg.,  Wicb- 
Ita,  Kans.  87202. 
.  H.  A.  Mayor.  1400  Vickers— 
K.S.B.  i[  T.  Bldg.,  Wich- 
ita, Kans.  67202. 
.  Joe  8.  Johnson,  1400  Vicken 
— K.8.B.  *  T.  Bldg.,  Wich- 
ita, Kans.  67202. 
.  Philip     B.      Hartley,      1400 
Vlc5rar!r-K.S.B.  A  T.  Bldg., 
Wichita,  Kans.  67201. 
.  Vera    M.     Dombaugh,    1400 
Vleker»-K.8.B.      A      T. 
Bldg.,  Wichita.  Kane  67202 
-  Robert  Dry,  1400  Vickers— 
K.S.B.  A  T.  Bldg.,  Wich- 
ita, Kans.  67202. 


[FR  Doc.77-2041  Filed  l-24:-77;8:45  am] 

FEDERAL  RESERVE  SYSTEM 
COMMERCIAL  BANK.  DELPHOS,  OHIO 

Order  Approving  Application  for  Merger  of 
Banks 

The  Commercial  Bank,  Delphos,  Ohio, 
(Applicant)  a  member  of  bank  has  ap- 
plied for  approval  to  the  Board  of  Gov- 
ernors of  the  Federal  Reserve  System, 
pursuant  to  the  Bank  Merger  Act,  (12 
use  1828(c) ) ,  to  acquire  by  merger.  The 
Parm«^  Bank  of  Ellda,  Elida,  Ohio, 
(Bank),  a  nonmember  bank,  xmder  the 
name  and  charter  of  Applicant.  It  is 
proposed  that  upon  consummation  of  this 
merger  the  present  office  ot  Bsink  will 
be  (H>erated  as  a  branch  of  Applicant. 


As  required  by  the  Act,  notice  of  the 
prc^Toeed  merger,  in  the  form  ai>pn>ved 
by  the  Board,  has  been  published  and 
the  Federal  Res^re  Bank  ot  Cleveland 
has  requested  reports  on  ccMnpetitlve  fac- 
tors from  the  AttcN-ney  Creneral  of  the 
United  States,  the  Comptroller  of  the 
Currency,  and  the  Federal  Deposit  In- 
surance Corporation.  A  copy  of  the  appli- 
cation has  also  been  sent  to  the  Super- 
intendent of  Banks  of  Ohio  for  his 
comments. 

The  Federal  Reserve  Bank  of  Cleve- 
land has  considered  the  ai^lication  and 
all  comments  and  reports  in  the  light 
of  factors  set  forth  in  the  Act. 

Applicant,  ranking  131st  amcmg  bank- 
ing organizations  in  Ohio,  holds  deposits 
of  $23.2  million  representing  0.1  percent 
of  total  deposits  In  Commercial  banks  in 
the  State.' 

Applicant  operates  its  head  office  in 
Delphos,  Ohio,  and  has  one  branch  in 
town  and  another  branch  in  Corner, 
Ohio,  which  is  located  approximately  7 
miles  east  of  its  head  office  and  5  miles 
northeast  of  Bank.  App^cant  holds  ap- 
proximately 7.9  percent  of  total  deposits 
of  commercial  banks  In  the  Lima  banking 
market  (which  Includes  all  of  Allen 
County,  southern  Putnam  County  and  a 
small  portion  of  eastern  Van  Wert 
Ck>unty)  and  is  the  fifth  largest  of  II 
banks  in  that  market. 

Bank  operates  a  single  banking  office 
in  Klida,  which  is  located  in  the  predom- 
inately rural  northwest  section  of  Allen 
County,  approxinkfttely  7  miles  from  Del- 
phos. Bank  holds  deposits  of  $3.2  million 
and  is  the  smallest  bank  operating  in  the 
Lima  market.  The  merger  would  elimi- 
nate some  existing  and  future  competi- 
tion between  Applicant  and  Bank.  Both 
AM>licant  and  Bank  operate  In  the  same 
banking  market  and  the  service  area  of 
Bank  is  entirely  contained  within  that 
of  Applicant.  Applicant  derives  approxi- 
mately 1.5  percent  of  its  deposit  volume 
and  4.4  percent  of  its  loan  volume  frcKn 
Bank's  service  area,  and  Bank  derives 
approximately  7.0  percent  of  its  deposit 
volume  and  4.0  percent  of  its  loan  vcdume 
from  the  portkHi  of  Applicant's  service 
area,  which  lies  outside  Its  ofwn.  Consum- 
mation of  the  proposed  merger  of  Appli- 
cant with  Bank  would  not  materlallj^  In- 
crease Applicant's  share  of  total  deposits 
in  the  State  and  Applicant's  share  of  de- 
posits in  the  relevant  market  would  in- 
crease from  7.9  percent  to  9.0  percent. 
Applicant  would  retain  Its  present  rank 
in  the  market. 

Although  consummation  of  the  pro- 
C>osal  would  eliminate  one  banking  alter- 
native from  the  Lima  market,  it  would 
not  significantly  increase  the  concentra- 
tion of  market  deposits.  Based  on  these 
ccHisideratiOQs,  the  proposed  merger 
would  have  slightly  adverse  effects  on 
cwnpctltion  In  the  market. 

The  financial  and  managerial  re- 
sources of  Applicant  are  satisfactory. 
Bank  is  in  need  of  leadership  and  suc- 
cessor management  which  Apidlcant 
would  be  aUe  to  furnish.  Ilie  futur* 


'  AU  deposit  dsto  are  as  of  June  M,  t07S. 
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prpspects  for  Applicant  after  consumma- 
tion of  the  proposal  appear  favorable. 

Tlxere  Is  no  evidence  in  the  record  to 
Indicate  that  the  needs  of  the  Allen  bank- 
ing market  are  not  being  met  at  the  pres- 
ent time.  However,  if  the  merger  is  ap- 
proved. Applicant  has  indicated  that  it 
will  offer  indirect  installment  loans,  more 
extensive  checking  account  services,  and 
establish  Saturday  banking  hours  at 
Bank.  Therefore,  considerations  relating 
to  the  convenience  and  needs  of  the  com- 
munities to  be  served  lend  weight  toward 
approval  of  the  application. 

It  Is  the  Judgment  of  the  Federal  Re- 
serve Bank  of  Cleveland  that  the  slightly 
adverse  effect  of  the  proposed  merger  on 
existing  and  future  competition  are  out- 
weighed by  the  benefits  to  the  banking 
convenience  and  needs  of  the  customers 
to  be  served  by  Applicant. 

On  the  basis  of  the  record,  the  appli- 
cation is  approved  for  the  reasons  siun- 
marized  above.  The  transaction  shall  not 
be  consummated  (a)  before  the  thirtieth 
calendar  day  following  the  effective  date 
of  this  Order  or  (b)  later  than  three 
months  after  the  effective  date  of  this 
Order,  unless  such  period  is  extended  for 
good  cause  by  the  Board,  or  by  the  Fed- 
eral Reserve  Bank  of  Cleveland,  acting 
pursuant  to  delegated  authority. 

By  order  of  the  Federal  Reserve  Bank 
of  Cleveland,  acting  pursuant  to  dele- 
gated authority,  for  the  Board  of  Giover- 
nors  of  the  Federal  Reserve  System,  ef- 
fective Januai-y  13,  1977. 

WiLiis  J.  Winn, 
President. 

|FR  Do<.-."7  a.JL'O  Piled  1   24  77,8:45  am  | 


MONTGOMERY   BANCORPORATION,   INC. 

Order  Approving  Formation  of  Bank 
Holding  Company 

Momt,'ornei->'  Bancorporation,  Inc.. 
Winchehlcr.  Kentucky,  has  applied  for 
the  Boards  approval  imder  section 
3(a)(1)  ot  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)  (1))  of  formation 
of  a  bank  holding  company  through  ac- 
quisition of  80  percent  or  more  of  the 
voting  shares  of  Montgomery  National 
Bank  of  Mt.  Sterling,  Mt.  Sterling,  Ken- 
tucky ("Bank'  >. 

Notice  of  the  application,  affording  op- 
portunity for  interested  persons  to  sub- 
mit comments  and  views,  has  been  given 
in  accordance  with  section  3(b)  of  the 
Act.  TTie  time  for  filing  comments  and 
Views  has  expired,  and  the  Board  has 
considered  the  application  and  all  com- 
ments received  in  light  of  the  factors  set 
forth  in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

Applicant  is  a  nonoperating  corpora- 
tion organized  under  the  laws  of  Ken- 
tucky for  the  purpose  of  becoming  a  bank 
holding  company  through  the  acquisition 
of  bank.  Upon  acquisition  of  bank,  Appli- 
cant would  hold  .15  of  one  percent  of 
the  total  deposits  in  commercial  banks 
in  the  State.'  Bank  (deposits  of  approxi- 
mately $15  mUllon)  is  the  fourth  largest 


NOTICES 


of  eight  commercial  banks  in  the  rele« 
vant  banking  market'  and  holds  16.5 
percent  of  total  deposits  In  commercial 
banks  in  the  market.  Four  of  AK>llcant'a 
principals  in  their  individual  capacities 
own  an  aggregate  of  46  percent  of  the 
voting  shares  of  CHark  Coimty  National 
Bank  of  Winchester,  Winchester,  Ken- 
tucky ("Winchester  Bank") ,  which  is  lo- 
cated 16  miles  west  of  Bank,  in  a  separate 
banking  market.  Since  Winchester  Bank 
Is  located  in  a  separate  banking  market 
from  that  of  Bank,  it  appears  that  no 
meaningful  competition  would  be  elimi- 
nated as  a  result  of  consummation  of  thi« 
proposal.  Inasmuch  as  this  proposal  rep- 
resents essentially  a  reorganization  of  the 
ownership  of  Bank  from  Individuals  to 
a  corporation  owned  by  the  same  indi- 
viduals, the  acquisition  of  Bank  by  Appli- 
cant would  not  have  any  significant  ad- 
verse effect  upon  either  existing  or  poten- 
tial competition  within  the  relevant 
banking  market.  Accordingly,  the  Board 
concludes  that  competitive  considera- 
tions are  consistent  with  approval  of  the 
application. 

The  financial  and  managerial  re- 
sources and  future  prospects  of  Appli- 
cant, Winchester  Bank,  and  Bank  are 
regarded  as  satisfactory.  As  part  of  the 
proposal.  Applicant  has  committed  to 
credit  to  the  income  account  of  Bank  all 
Insurance  commission  income  from  the 
sale  of  credit  life  and  credit  accident  and 
health  insurance  in  connection  with  ex- 
tensions of  credit  by  Bank.  Applicant 
proposes  to  service  the  debt  it  will  incur 
in  acquiring  shares  of  Bank  over  a 
twelve-year  period,  through  dividends  to 
be  declared  by  Bank  and  through  the  tax 
benefits  to  be  derived  from  the  filing  of 
consolidated  tax  returns.  In  the  Board's 
view.  Applicant's  earnings  prospects  ap- 
appear  to  be  adequate  in  order  to  service 
that  debt  without  impairing  the  financial 
condition  of  Bank.'  Accordingly,  tiie 
Board  concludes  that  the  banking  fac- 
tors are  consistent  with  approval  of  the 
application.  Applicant  has  proposed  sev- 
eral improvements  in  the  services  offered 
by  Bank  including  an  extension  of  the 
business  hours  of  Bank  and  an  Increase 
in  the  effective  interest  rate  on  passbook 
savings  accounts  through  the  implemen- 
tation of  day-of-deposit-to-day-of-wlth- 
drawal  computation  and  dally  com- 
pounding of  interest.  Considerations  wiOi 
respect  to  the  convenience  and  needs  of 
the  community  to  be  served  are  regarded 
as  being  consistent  with  approval  of  the 
application.  Accordingly,  it  is  the  Board's 
judgment  that  the  proposed  transaction 
would  be  in  the  public  interest  and  the 
application  should  be  approved. 

On  the  basis  of  the  record,  the  applica- 
tion is  approved  for  the  reasons  sura- 


1  Deposit  d&t«  are  as  of  December  3i.  1976. 


-The  relevant  banking  market  is  approxi- 
mated by  Bath.  Menifee,  and  Montgomery 
Counties. 

» In  making  this  determination,  the  Board 
specifically  considered  Applicant's  commit- 
ment to  credit  to  Bank's  Income  account  All 
commission  income  derived  from  the  sale  of 
credit  life  and  credit  accident  and  health  in- 
surance related  to  extensions  of  credit  by 
Bank.  Accordingly,  this  Order  Is  conditioned 
upon  the  fulflUment  of  that  commitment. 


marized  above.  The  transaction  shall  not 
be  made  (a)  before  the  thirtieth  calen- 
dar day  following  the  effective  date  of 
this  Order  or  (b)  later  than  three  months 
after  the  effective  date  of  this  Order,  un- 
less such  period  is  extended  for  good 
cause  by  the  Board,  or  by  the  Federal 
Reserve  Bank  of  Cleveland,  pursuant  to 
delegated  authority. 

By  order  of  the  Board  of  Governors.' 
effective  January  18,  1977. 

Griffith  L.  Garwood. 
Deputy  Secretary  of  the  Board. 

!FR  Doc.77-2321  Piled  1-24-77:8:45  a.m  ) 

DEPARTMENT   OF   HEALTH, 
EDUCATION,  AND  WELFARE 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

RESEARCH  SCIENTIST  DEVELOPMENT 
REVIEW  COMMITTEE 

Meeting 

In  accordance  with  section  10(a)  (2  >  of 
the  Federal  Advisory  Committee  Act  '5 
U.S.C.  Appendix  I) ,  announcement  is 
made  of  the  following  National  Advisory 
body  scheduled  to  assemble  during  the 
month  of  February  1977: 

Research  Scientist  Envelopment  Re- 
view Committee,  February  10-12;  8:30 
a.m..  Plaza  Room,  Dupont  Plaza  Hotel. 
Connecticut  and  Massachusetts  Aves.. 
N.W.,  Washington,  D,C.  Open — February 
10,  11  a.m.-12  noon.  Closed^Otherwise. 
Contact  Ms.  Jeannette  Raley,  Parklawn 
Building,  Room  9C-24,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  301-443-4347. 

Purpose:  The  Committee  reviews  ap- 
plications for  Research  Scientist  Devel- 
opment Awards,  and  Research  Scientist 
Awards  administered  by  the  National  In- 
stitute of  Mental  Health  and  makes  rec- 
ommendations to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Agenda:  From  11  to  12  noon,  February 
10,  the  meeting  will  be  open  for  discus- 
sion of  administrative  announcements 
and  program  developments.  Otherwise, 
the  Committee  will  be  performing  Initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the  determina- 
tion by  the  Administrator,  Alcohol,  Drug 
Abuse,  and  Mental  Health  Administra- 
tion, pursuant  to  the  provisions  of  sec- 
tion 552(b)(5)  and  552(b)(6),  Title  5 
U.S.  Code  and  section  10(d)  of  Pub  L. 
92-463  ( 5  U.S.C.  Appendix  D . 

Subst-antive  information  may  be  ob- 
tainued  from  the  contact  person  li.sted 
above. 

The  NIMH  InformaticMi  Officer  wiio 
will  furnish  summaries  of  the  meeting 
and  a  roster  of  the  committee  members 
is  Mr.  Edwin  Long,  Deputy  Director,  Di- 
vision of  Scientific  and  Public  Informa- 
tion. NIMH,  Room  15-105,  Parklawn 
Buildincr.  5600  Fishers  Lane.  Rockville, 
Marjland  20857,  301-443-3600. 


•^rotlng  for  this  action:  Vice  Chairman 
Gardner  and  OoTemors  Cddwell  and  Ully. 
Voting  against  this  action:  G«vemor  WaUlcb. 
Absent  and  not  voting:  Obalrman  Buma  and 
Governors  Jackson  and  Partee. 


NOTICES 


Dated:  January  19, 1977. 

Caroltn  T.  Evans, 
Committee  Management  Officer, 
Alcohol,    Drug    Abuse,    and 
Mental    Heatth    Administra- 
tion, 

[FR  r>oc.77-2219  FUed  1-24-77:8:45  ami 


Food  and  Drug  Administration 

ADVISORY  COMMITTEES 

Notice  of  Meetings 

This   notice    announces    forthcoming 
meetings  of  public  advisory  committees 


of  the  Pood  and  Drug  Administration 
(FDA) .  This  notice  also  sets  forth  a  sum- 
mary of  the  procedures  governing  com- 
mittee meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  conducted  by  the 
committees  and  is  issued  under  section 
10(a)  (1)  and  c2)  of  the  Federal  Ad- 
\'isory  Committee  Act  (Pub.  L.  92-463, 
86  Stat.  770-776  (5  U.S.C.  App.  I) ),  and 
the  PDA  regulations,  21  CFR  Part  2, 
Subpart  D,  relating  to  ad\'isory  cmnmlt- 
tees.  The  following  advisory  committee 
meetings  are  announced: 


Committee  name 


Date,  time,  and  place 


Type  of  mpptiug  and  cpma''t  prrson 


1.  FDA'NIDA  Dmi:  Ab«.<!e    Tth.  10  and  11:  1  p.m.  on    riosr^loommittepdcnboratlons  Feb.  10,9s.m.  to  llm. 


Research 

(■oiimiiiKf 


A'lvisorv 


Fell.  10;  rm.  CSSyS  on  Feb. 
10.  rm.  C8S61  on  Feb.  II. 
Neuropsychiat  ric  Insti- 
tute. University  of  Cali- 
fiinu:!  at  Los  Aiigilis,  Los 
Ang.-les,  Calif. 


open  public  hearing  Feb.  10,  I  to  2  p.m.:  open 
committee  discu-ssion  Feb.  10.  2  to  5  p.m..  Feb.  11 
9  a.m.  to  5  p.m.,  Jolin  .*..  Sciftliann.  Vh.  P..  (HFI)- 
123V  ■■*00  Fislu-rs  Lane,  Rc~  kv.l!,-.  Md.  C'K17  3tn- 
4i3-3.V4. 


General  function  of  the  committee. 
Advises  the  Food  and  Drug  Administra- 
tion on  action  to  be  taken  with  respect 
to  investigational  use  of  substances  with 
abuse  potential.  Advises  the  National  In- 
stitute on  Drug  Abuse  (NIDA)  about  sup- 
plies of  substances  for  clinical  studies 
and  quantities  of  substances  for  animal 
and  In  vitro  studies.  Advises  FDA  smd 
NIDA  on  development  of  broad  outlines 
for  studies  of  substances  with  abuse  po- 
tential and  new  methods  and  tests  in 
animals  and  man  by  which  the  depend- 
ence liability  of  investigational  drugs 
may  be  estimated. 

Agenda — Oven  pviblic  hearing.  Any  In- 
terested person  may  present  data.  Infor- 
mation, or  views,  orally  or  In  writing, 
on  Issues  pending  before  the  committee. 


Open  committee  discussion.  Progress 
reports  on  caimabis — tolerance  and  with- 
drawal properties,  psychological  efifects 
on  flying,  use  for  glaucoma  (effect  on 
intra -ocular  pressure),  use  fc*  nausea 
and  vomiting  In  patients  under  cancer 
chemotherapy,  and  laboratory  demon- 
strations on  the  effect  on  driving  (using 
a  simulator) . 

Closed  committee  deliberations.  Report 
on  actions  taken  on  previous  committee 
recommendations,  review  of  Investiga- 
tional new  drug  (IND)  applications  and 
amendments,  and  staff  actions  on  drug 
shipments.  TTils  portion  of  the  meeting 
will  be  closed  to  protect  trade  secret  data 
and  persontd  information,  disclosure  erf 
which  would  constitute  a  clearly  unwar- 
ranted invasion  of  personal  privacy  (5 
U.S.C.  552(b)  (4)  and  (6)). 


Committse  name 


2.  Neurolrigical  Panel 


Date,  Ume,  and  place 


Type  of  meeting  and  contact  person 


Feb.  11  and  12;  on  Feb.  11, 
9  a.m.,  rm.  8821,  FB-«, 
200  C  St.  SW.,  Wasliing- 
ton,  D.C.;  on  Feb.  12,  9 
a.m.,  rm.  421,  Crystal 
City  Marriott  Uotel, 
Arlington,  Va. 


Open  ptihlic  hearing  Feb.  11.  9  to  10  a.m.:  open  com- 
mittee discussion  Feb.  11.  10  a.m.  to  3  p.m.;  cioaed 
committee  deliberations  Feb.  II.  3  to  4  p.m.;  open 
committee  discussion  Feb.  12.  9  a.m.  to  4  pra' 
James  R.  V(j^  (nFK-4.W,  8T.S7  Orwrria  Ave 
Siiveir  Spring,  Md.  20910,  SOl-427-7236. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  devices  currently  in  use  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing.  Inter- 
ested parties  are  encouraged  to  present 
to  the  executive  secretary,  information 
pertinent  to  classification  of  devices 
listed  in  this  announcement  or  devices 
previously  considered  by  the  panel.  Sub- 
mission of  data  relative  to  tentative  clas- 
sification findings  is  also  invited.  Those 
desiring  to  make  formal  presentations 
should  notify  the  executive  secretary  by 
February  4,  1977,  and  submit  a  brief 
statement  about  the  evidence  or  argu- 
ments they  wish  to  present,  the  names 
and  addresses  of  proposed  participants, 
references  to  any  data  to  be  relied  on, 
and  also  the  approximate  time  required 
to  make  their  comments. 


Open  committee  discussion.  Review 
classification  recommendations  of  the 
November  5.  1976  meeting  of  the  Diag- 
nostic £uid  Monitoring  Devices  and  In- 
struments Subcommittee;  review  classi- 
fication recoHMnendations  of  the  Novem- 
ber 6,  1976  meeting  of  the  Surgical  Im- 
plants and  Instruments  Subcommittee; 
classification  of  the  following  devices: 
physiological  signal  amplifiers;  EEQ 
spectrum  analyzers;  ataxiagraptis; 
chronaxlmeters;  electronystagmograph 
units;  EEG  test  signal  generator;  skin 
potential  measurement  devices;  temper- 
ature measurement  devices  (dii-ect  con- 
tact, powered) ;  peripheral  autonomic 
function  measuring/ monitoring  devices; 
phj'siological  signal  conditioners/cou- 
plers; spike  enhancer;  tremor  trans- 
ducers; alpha  monitors;  EEG  monitors; 
aneurysm  clip  applicators;  ligature  pass- 
ing and  knot-tying  instruments;  shunt 
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system  impldutation  Instruments;  niicro- 
Burgical  Instruments  (excluding  optical 
devices) :  specialized  knives  and  acces- 
sories; rasps;  manual  retractors  and  ac- 
cessories; self -retaining  retractors  and 
accessories;  manual  rongeurs;  powered 
rongeurs;  manual  saws  and  accessories; 
powered  saws  and  accessories;  scissors; 
separators;  spatulas;  spoons;  cottonoid 
paddies;  cotton  sponges;  gauze  sponges; 
hemostatic  clip  applicators;  clip  form- 
ing/cutting Instnmients;  clip  removal 
Instnmients;  clip  racks;  cranial  electro- 
therapy (electrosleep)  stimulators;  in- 
duction coagulation  generators;   radio- 
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frequency  lesion  generators;  leuko tomes; 
coagulation  probes;  cryogenic  systems; 
induction  coagulation  seeds  (implant- 
able) ;  lesion  temperature  monitors; 
lesion  Impedance  monitors;  biofeedback 
devices;  aversive  conditioning  devices. 

Closed  committee  deliberations.  The 
panel  will  discuss  a  proposed  regulatory 
action  to  be  taken  by  the  agency  under 
authority  granted  under  the  Food,  Drug, 
and  Cosmetic  Act  as  amended.  This  por-. 
tion  of  the  meeting  wiU  be  closed  to  pro- 
tect investigatory  files  compiled  for  law 
enforcement  purposes  <5  U.S.C.  552' b) 
t7)  >. 


Commitlee  nam* 


Dale,  tune,  anil  plaie 


T>|ic  of  meeting  aiulcoiitiicl  {ktsoii 


8.  AU-TniMiiiEviiM.  tsVan«1  .  Feb.  11  and  12;  9  a.m.,  oo    0|)«n  public  hearing  Feb.  11.  9  to  11  a.m.:  oprn  coiil- 


Keb.  11,  8:30  a.m.  on 
Feb.  12,  rm.  130,  8110 
Executive  Hlvd.,  Root 
vil!e,  Md. 


miuee  discusision  Feb.  11,  11  a.m.  to  5:30  p.m. 
f>b.  12, 8:30  to  10a.m.;  closed  (■oimuiileedi-libt'iatiotif. 
Feb.  12, 10a.m.  until  adjournment;  ClavSisk.dlKIl' 
.■>),  88<I0  Ku.kv)11c  I'ilCK.  i!itli.S(l:l.  Md  .'i»i|  I.  3"l' 
U'i-r,iM. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
c<Nicemlng  the  saifety  and  effectiveness 
of  biological  products. 

Agenda — Open  public  hearing.  Any  in- 
terested person  may  present  data.  Infor- 
mation, or  views,  orally  or  in  writing,  on 
Issues  pending  before  the  committee. 

Open  committee  discussion.  Discussion 
of  alum  precipitated  allergenic  extrswts, 
food  extracts  for  immunotherapy,  recom- 
mendations for  further  testing,  stand- 
ardization of  allergenic  extracts,  revision 
of  draft  generic  statements  on  several 
allergenic  extracts,  and  draft  label 
Tecommendatlons . 

Closed  committee  deliberations.  Review 
of  data  submissions  from  allergenic  ex- 
tract producers  on  the  subject  of  manu- 
facturing techniques  for  epidermal 
allergenic  extracts  and  for  food  allergenic 
extracts.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  trade 
secret  data  (5  U.S.C.  552(b)  (4)). 

Each  public  advisory  committee  meet- 
ing listed  above  may  have  as  many  as 
lour  separable  portions:  (1)  An  oup&a. 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4>  a  closed  committee  delib- 
eration. Every  advisory  committee  meet- 
ing shall  have  an  open  public  hearing 
portion.  Whether  or  not  it  also  includes 
any  of  the  other  three  portions  will  de- 
pend upon  the  specific  meeting  Involved. 
The  dates  and  times  reserved  for  the 
separate  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  imless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  l  hour  time  lin^iit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
pullclpation,  and  an  op6n  public  hear- 
ing may  last  for  whatever  longer  period 
the  committee  chairman  determines  will 
facilitate  the  committee's  work. 

Meetings  of  advisory  committees  shall 
be  c(Miducted,  insofar  as  Is  practical,  In 
accordance  with  the  agenda  published  In 
this  Feocral  Registek  notice.  Changes  In 
the  agenda  will  be  announced  at  the 


beginning  of  the  open  portion  of  a  meet- 
ing. 

Any  interested  person  who  wishes  to  be 
assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  ttie  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the  hear- 
ing's conclusion,  if  time  permits,  at  the 
chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session  may 
ascertain  from  the  contact  person  the 
approximate  time  of  discussion. 

A  list  of  committee  members  and  sum- 
mary minutes  of  meetings  may  be  ob- 
tained from  the  Public  Records  and 
Documents  Center  (HPC-18),  5600 
Fishers  Lane,  Rockville,  MD  20857,  be- 
tween the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  PYiday.  The  PDA  regu- 
lations relating  to  public  advisory  com- 
mittees may  be  found  in  21  CFR  Part  2, 
Subpart  D,  published  in  the  Federal 
Register  of  November  26,  1976  (41  PR 
52148). 

The  Commissioner,  with  the  concur- 
rence of  the  Chief  Counsel,  has  deter- 
mined for  the  reasons  stated  that  those 
portions  of  the  advisory  committee  meet 
ings  so  designated  in  this  notice  shall  be 
closed.  The  Federal  Advisory  Committee 
Act  (PACA) ,  as  Eimended  by  the  Govern- 
ment in  the  Sunshine  Act  (Pub.  L.  94- 
409),  permit  such  closed  advisory  com- 
mittee meetings  in  certain  circum- 
stances. Those  portions  of  a  meeting  des- 
ignated as  closed,  however,  shall  be 
closed  for  the  shortest  possible  time,  con- 
sistent with  the  intent  of  the  cited 
statutes. 

The  PACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  Involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or  confi- 
dential; Information  of  a  personal  na- 
ture, disclosure  of  which  would  be  a  clear- 
ly imwarranted  Invasion  of  personal  pri- 
vacy; investigatory  files  compiled  for  law 


enforcement  purposes;  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate  Imple- 
mentation of  a  proposed  agency  action; 
and  Information  in  certain  other  in- 
stances not  generally  relevant  to  FDA 
matters. 

■Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in  accord- 
ance with  PACA  criteria,  include  the  re- 
view, discussion,  and  evaluation  of  drafts 
of  regulations  or  guidelines  or  similar 
preexisting  internal  agency  documents, 
but  only  if  their  premature  disclosure  is 
likely  to  significantly  frustrate  imple- 
mentation of  proposed  agency  action;  re- 
view of  trade  secrets  and  confidential 
commercial  or  financial  information  sub- 
mitted to  the  agency;  consideration  of 
matters  involving  investigatory  files  com- 
piled for  law  enforcement  purposes ;  and 
review  of  matters,  such  as  personnel  rec- 
ords or  individual  patient  records,  where 
di.'^closure  would  constitute  a  clearly  un- 
warranted invasion  of  personal  privacy. 

Examples  of  portions  of  PDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review,  discus- 
sion, and  evaluation  of  general  preclini- 
cal and  clinical  test  protocols  and  pro- 
cedures for  a  class  of  drugs  or  devices; 
consideration  of  labeling  requirements 
for  a  class  of  marketed  drugs  or  devices ; 
review  of  data  and  Information  on  spe- 
cific investigational  or  marketed  drugs 
and  devices  that  have  previously  been 
made  public;  presentation  of  any  other 
data  or  information  that  Is  not  exempt 
from  public  disclosure  pursuant  to  the 
PACA,  as  amended;  and,  notably,  delib- 
erative sessions  to  formulate  advice  and 
recommendations  to  the  agency  on  mat- 
ters that  do  not  independently  justify 
closing. 

The  Commissioner  approves  the  sched- 
uling of  meetings  at  locations  outside 
of  the  Washington,  D.C.,  area  on  the 
basis  of  the  criteria  of  §  2.307  (21  CFR 
2.307  >  of  FDA's  regulations  relating  to 
public  advisory  committees. 

Dated :  January  18,  1977. 

Sherwin  Gardner, 
Acting  Commissioner  of 
Food  and  Drugs. 

iFR  D.X- .77-2402  Filed  l-24-77;8:45  am) 
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ARGININE  GLUTAMATE 

Opportunity  for  Hearing  on  Proposal  To 
Withdraw  Approval  of  New  Drug  Application 

The  Food  and  Drug  Administration  is 
reclassifying  the  drug  arglnine  gultamate 
to  lacking  substantial  evidence  of  effec- 
tiveness and  offering  an  opportunity  for 
a  hearing  on  the  proposal  to  withdraw 
its  approval.  Persons  who  wish  to  request 
a  hearing  may  do  so  on  or  before  Febru- 
ary 24,  1977. 

In  a  notice  (DESI  11250)  published  in 
the  Federal  Register  of  June  3, 1971  (36 
PR  10815) ,  the  Pood  and  Drug  Adminis- 
tration announced  Its  conclusions  that 
the  drug  product  described  below  con- 


taining arginine  glutamate  is  possibly  ef- 
fective for  its  labeled  Indications  relating 
to  use  in  conditions  associated  with 
elevated  blood  ammonia  levels. 

NDA  11-640;  Modumate  Solution  for  Injec- 
tion containing  arginine  glutamate;  Abbott 
Laboratories,  14th  eind  Sheridan  Rd.,  Nwth 
Chicago,  lU.  60064. 

Other  drugs  included  in  the  June  3, 
1971  notice  are  not  affected  by  this 
notice. 

Modumate  was  subsequently  included 
in  the  list  of  drugs  that  may  remain  on 
the  market  pending  completion  of  scien- 
tific studies  to  determine  effectiveness, 
as  announced  in  the  Federal  Register  of 
December  14,  1972  (37  PR  26623). 

No  clinical  studies  have  been  under- 
taken, and  on  Jime  29,  1976,  Abbott 
Laboratories  requested  that  approval  of 
the  new  drug  application  be  withdrawn. 
No  other  person  has  sulHnitted  data  or 
protocols  or  has  expressed  an  intention 
to  perform  additional  clinical  studies 
on  arginine  glutamate.  Accordingly,  in 
A  a  notice  appearing  elsewhere  in  this 
issue  of  the  Federal  Register,  the  Cc«n- 
missioner  of  Food  and  Drugs  is  revoking 
the  exemption  granted  in  the  December 
14,  1972  notice  for  continued  marketing 
of  the  drug.  The  drug  is  now  reclassified 
to  lacking  substantial  evidence  of  ef- 
fectiveness. 

On  the  basis  of  all  of  the  data  and 
information  available  to  him,  the  Direc- 
tor of  the  Bureau  of  Drugs  is  unaware 
of  any  adequate  and  well-controlled 
clinical  investigation,  conducted  by  ex- 
perts qualified  by  scientific  training  and 
experience,  meeting  the  requirements  of 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355)  and  21 
CFR  314.111(a)(5),  demonstrating  the 
effectiveness  of  the  drug. 

Therefore,  notice  is  given  to  the  hold- 
er(s)  of  the  new  drug  application(s)  and 
to  all  other  Interested  persons  that  the 
Director  of  the  Bureau  of  Drugs  proposes 
to  Issue  an  order  under  section  505(e) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  355(e) ) ,  withdrawing  ap- 
proval of  the  new  drug  application  (s) 
(or  if  indicated  above,  those  parts  of  the 
application  (s)  providing  for  the  drug 
product(s)  listed  above)  and  all  amend- 
ments and  supplements  thereto  on  the 
ground  that  new  information  before  him 
with  respect  to  the  drug  product(s), 
evaluated  together  with  the  evidence 
available  to  him  at  the  time  of  approval 
of  the  appUcation(s) ,  shows  there  is  a 
lack  of  substantial  evidence  that  the  drug 
product(s)  will  have  the  effect  it  purports 
or  is  represented  to  have  under  the  con- 
ditions of  use  prescribed,  recommended, 
or  suggested  In  the  labeling. 

In  addition  to  the  holder  of  the  new 
drug  application  specifically  named 
above,  this  notice  of  opportunity  for 
hearing  applies  to  aU  persons  who  manu- 
facture or  distribute  a  drug  product  that 
Is  identical,  related,  or  similar  to  the 
drug  product  named  above,  as  defined  in 
21  CFR  310.6.  It  Is  the  responsibility  of 
every  drug  manufactxirer  or  distributor 
to  review  this  notice  of  opportunity  for 
hearing  to  determine  whether  it  covers 
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any  drug  product  he  manufactures  or 
distributes.  Any  person  may  request  an 
opinion  of  the  applicability  of  this  no- 
tice to  a  specific  drug  product  he  manu- 
factures or  distributes  that  may  be  Iden- 
tical, related,  or  similar  to  the  drug 
product  named  in  this  notice  by  writing 
to  the  Pood  and  Drug  Administration, 
Bureau  of  Drugs,  Division  of  Drug  Label- 
ing Compliance  (HFD-310> ,  5600  Fishers 
Lane,  Rockville.  Md.  20857. 

In  addition  to  the  ground  (s)  for  the 
proposed  withdrawal  of  approval  stated 
above,  this  notice  of  opportunity  for 
hearing  encompasses  all  issues  relating 
to  the  legal  status  of  the  drug  product 
subject  to  it  (including  identical,  related, 
or  similar  drug  products  as  defined  in 
21  CFR  310.6) ,  e.g.,  any  contention  that 
any  such  product  is  not  a  new  drug  be- 
cause it  is  generally  recognized  as  safe 
and  effective  within  the  meaning  of  sec- 
tion 201  (p)  of  the  act  or  because  It  Is 
exempt  from  part  or  all  of  the  new  drug 
provisions  of  the  act  pursuant  to  the 
exemption  for  products  marijeted  prior 
to  June  25.  1938,  contained  in  section 
201  (p)  of  the  act,  or  pursuant  to  sec- 
tion 107(c)  of  the  Drug  Amendments  of 
1962;  or  for  any  other  reason. 

In  accordance  with  the  provisions  of 
section  505  of  the  act  (21  U.S.C.  355) 
and  the  regulations  promulgated  there- 
under (21  CFR  Parts  310,  314) ,  the  ap- 
plicant(s)  and  all  other  persons  subject 
to  this  notice  pursuant  to  21  CFR  310.6 
are  hereby  given  an  opportunity  for  a 
heaxing  to  show  why  approval  of  the  new 
drug  application (s)  should  not  be  with- 
drawn and  an  opportunity  to  raise,  for 
administrative  determination,  all  issues 
relating  to  the  legal  status  of  the  drug 
product  named  above  and  of  all  Iden- 
tical, related,  or  similar  drug  products. 
If  an  applicant  or  any  other  person 
subject  to  this  notice  pursuant  to  21 
CFR  310.6  elects  to  avail  himself  of  the 
opportunity  for  a  hearing,  he  shall  file 
(1)  on  or  before  February  24,  1977,  a 
written  notice  of  appearance  and  request 
for  hearing,  and  (2)  on  or  before 
March  28,  1977,  the  data,  information, 
and  analyses  on  which  he  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.200.  Any  other  interested  person 
may  also  submit  comments  on  this  no- 
tice. The  procedures  and  requirements 
governing  this  notice  of  opportunity  for 
hearing,  a  notice  of  aiH>earance  and  re- 
quest for  hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  an  applicant  or  any 
other  person  subject  to  this  notice  pur- 
suant to  21  CFR  310.6  to  file  timely  writ- 
ten appearance  and  request  for  hearing 
as  required  by  21  CFR  314.200  consti- 
tutes an  election  by  such  person  not  to 
avail  himself  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed 
with  respect  to  such  drug  product  and 
a  waiver  of  any  contentions  concerning 
the  legal  status  of  any  such  drug  prod- 
uct. Any  such  drug  product  may  not 
thereafter  lawfully  be  marketed,  and  the 
Food    and    Drug    Administration    will 
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initiate  appropriate  regiilatorj-  action  to 
remove  such  drug  ix-oducts  from  the 
market.  Any  new  drug  product  marketed 
without  an  approved  NDA  ts  subject  to 
regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  the  hearing 
that  there  is  no  genuine  and  substan- 
tial issue  of  fact  which  precludes  the 
withdrawal  of  approval  of  the  aM>lica- 
tion,  or  when  a  request  for  hearing  is 
not  made  in  the  required  format  or  with 
the  required  analyses,  the  Commissioner 
will  enter  summary  judgment  against 
the  person (s)  who  requests  the  hearing, 
making  findings  and  conclusions,  deny- 
ing a  hearing. 

All  submissions  pursuant  to  this  notice 
shall  be  filed  in  quintupUcate  with  the 
Hearing  Clerk.  Food  and  Drug  Adminis- 
tration, Rm.  4-65,  5600  Fishers  Lane. 
RockvUle.  Md.  20857. 

All  submissions  pursuant  to  this  no- 
tice, except  for  data  and  information 
prohibited  from  pubUc  disclosure  pursu- 
ant to  21  U.S.C.  331(j)  or  18  U.S.C.  1905. 
may  be  seen  in  the  office  of  the  Hearing 
Clerk  during  working  hours,  Monday 
through  Friday. 

This  notice  is  issued  under  the  Federal 
Pood,  Drug,  and  Cosmetic  Act  (sec.  505. 
52  Stat.  1052-1053,  as  amended  (21 
U.S.C.  355)),  and  under  authority  dele- 
gated to  the  Director  of  the  Bureau  of 
Drugs  (21  CFR  5.31)  (recodification 
published  in  the  Federal  Register  of 
June  15, 1976  (41  PR  24262) .) 

Dated:  December  30,  1976. 

J.  Richard  C^oitt. 
DJrecfor,  Bureau  of  Drugs. 

(FR  DOC77-2223  FUed  l-24-77;8:45  am] 


ARGININE  GLUTAMATE 

Drugs  for  Human  Use;  Drug  Efficacy  Study 
Implementation;  Revocation  of  Exemption 

In  a  notice  appeaflhg  elsewhere  In  this 
Issue  of  the  Federal  Register,  the  Food 
and  Drug  Administration  is  reclassifying 
the  possibly  effective  indication  for  argi- 
nine glutamate  (DESI  11250)  to  lacking 
substantial  evidence  of  effectiveness  and 
is  offering  an  opportunity  for  hearing. 
That  drug,  described  below,  has  been  al- 
lowed to  remain  on  the  market  beyond 
the  time  limit  established  for  implemen- 
tation of  the  Drug  Efficacy  Study  on  the 
conditicMi  that  manufacturers  undertake 
additional  clinical  studies  to.  determine 
its  effectiveness.  The  temporary  exemp- 
tion to  permit  continued  marketing  was 
announced  in  a  notice  published  in  the 
Federal  Register  of  December  14,  1972 
(37  PR  26623) .  Since  no  person  has  sub- 
mitted additional  data,  or  expressed  an 
intention  to  perform  such  studies,  the 
exemption  granted  by  the  December  14, 
1972  notice  is  hereby  revoked. 

NDA  11-640;  Modumate  Solution  for  Injec- 
tion containing  arginine  glutamate;   Ab- 
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bott  Laboratories,  14th  and  Sheridan  Rd  , 
North  Chicago.  IL  0OOM. 

This  notice  Is  Issued  under  the  Federal 
Pood,  Drug,  and  Cosmetic  Act  (sees.  502, 
505.  52  Stat.  1050-1053,  as  amended  (21 
U.S.C.  352,  355) )  and  imder  authority 
delegated  to  the  Commissioner  of  Pood 
and  Drugs  (21  CFR  5.1)  (recodification 
published  in  the  Pederal  Register  of 
June  15,  1976  (41  PR  24262)). 

Dated;  January  17,  1977. 

Joseph  P.  Hile, 
Associate 
Commissioner  for  Compliance. 

|FR  Doc  77-2220  Piled  l-24-77;8:45  am) 


DENTIFRICE  AND  DENTAL  CARE  PANEL 
Cancellation 

Pursuant  to  the  Pederal  Advisory 
Committee  Act  of  October  6,  1972  (Pub. 
L.  92-463,  86  Stat  770-776  (5  U.S.C.  App. 
D ) .  the  Pood  and  Drug  Administration 
announced  in  a  notice  published  In  the 
Federal  Register  on  January  18,  1977 
(42  PR  3348) ,  public  advisory  committee 
meetings  and  other  required  informa- 
tion in  accordance  with  provisions  set 
forth  in  section  lO^a)  (1)  and  (2)  of  the 
act 

Notice  is  hereby  given  that  the  meeting 
of  the  Dentifrice  and  Dental  Care  Panel 
scheduled  for  February  16  and  17.  1977, 
Conference  Rm.  K,  Parklawn  Bldg.,  5600 
Fishers  Lane,  Rockvllle,  MD,  Ls  cancelled. 

Dated:  January- 17, 1977. 

Joseph  P.  Hu-e, 
f^  Associate 

Co77itnissioner  for  Compliance. 

\rR   DOC.T7-2221   Piled    l-24-77;8:45   ami* 


MEDICAL  RADIATION  ADVISORY 
COMMITTEE 

Renewal 

Pursuant  to  the  Pederal  Advisory 
Committee  Act  of  October  6,  1972  (Pub. 
L.  92-463.  86  Stat  770-776  (5  U.S.C.  App. 
I)),  the  Food  and  Drug  Administration 
announces  the  renewal  of  the  Medical 
Radiation  Advisory  Committee  by  the 
Secretary,  Department  of  Health,  Educa- 
tkm,  and  Welfare,  for  an  additional  pe- 
riod of  2  years  beyond  January  5,  1977. 

Authority  for  this  committee  will  ex- 
pire on  January  5,  1979,  unless  the  Sec- 
retary formally  determines  that  contin- 
uance is  in  the  public  interest. 

Daled:  January  17,  1977. 

Joseph  P.  Hn,E, 

Associate 
Commissioner  Jot  Compliance. 

|FR    Doc.77-2086   PUed    1  24-77; 8: 45    »m] 


announces  that  competitive  apphcations 
for  Sudden  Infant  Death  Syndrome  In- 
formation and  Counstilng  project  grants 
are  beiiig  accepted  under  authority  at 
section  1121(b).  of  the  Public  Health 
Service  Act. 

Section  1121(b)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300c-ll)  author- 
izes grants  to  public  and  nonprofit  pri- 
vate entities  for  support  of  sudden  infant 
death  syndrome  (SIDS)  projects.  Grante 
to  eligible  applicants  may  be  made  by 
the  Secretary  for  projects  which  include 
both;  (1)  The  collection,  analysis,  and 
furnishing  of  information  (derived  from 
post  mortem  examinations  and  other 
means)  pertaining  to  the  causes  of  SIDS; 
and  (2)  The  provision  of  information 
and  counseling  to  families  affected  by 
SIDS. 

Application  kits,  including  all  neces- 
sary forms,  instructions  and  informa- 
tion may  be  obtained  from,  and  com- 
pleted applications  returned  to,  the  ad- 
dress below : 

Orante  Management  Branch 

Bureau  of  Oommunlty  Health  Services 

Health  Services  Administration 

Public  Health  Service 

Boom  7A-39.  Parklawn  Building 

5600  Fishers  Lane 

BockvUle,  Maryland  20857 


Programmatic  information  relative  to 
development  of  an  application  Is  avail- 
able from  the  OfQce  of  Maternal  and 
Child  Health,  Bureau  of  Community 
Health  Services,  Room  7-15,  Parklawti 
Building.  5600  Fishers  Lane,  Rockvllle, 
Maryland,  20857,  telephone  niunb«r 
301-443-6600. 

Completed  applications  must  be  re- 
ceived by  March  1,  1977. 

ITie  amount  available  for  grants  under 
this  announcement  is  $250,000. 

Dated:  January  11,  1977. 

John  H.  Kelso, 
Acting  Administrator, 
Health  Services  Administration. 

|FRDoc.77-2308FUed  1-24-77:8:45  am] 


ters,  and  to  "professional,  commercial, 
scholarly  and  educational  associations, 
particularly  associations  or  organiza- 
tions engaged  in  educational  research". 
For  additional  information  contact: 

Steve  Scheler,  Task  Porce  on  Laboratories 
and  Centers,  National  Institute  of  Edu- 
cation, 1200  19th  Street,  NW.,  Room  714, 
WasttUngton,  D.C.  20208. 

Dated:  January  18,  1977. 

Richard  S.  Werksman. 
Committee  Management  Officer, 

vn  Doo.77-2195FUed  1-24-77:8:45  ami 


HeaKh  Services  Administration 

PROJECT  GRANTS  FOR  SUDDEN  INFANT 
DEATH  SYNDROME  INFORMATION  AND 
COUNSELING 

Announcement  of  Availability  of  Grants 

The   Bureau   of   Community   Health 
Etervlces,  Health  Services  Administration. 


I- 


National  Institute  of  Education 

PANEL  FOR  THE  REVIEW  OF  LABORATORY 
AND  CENTER  OPERATIONS 

Deadline  for  Receipt  of  Documentation  to 
Support  Nominations 

Notice  is  hereby  given  that  the  Direc- 
tor, National  Institute  of  Education,  has 
established  January  31,  1977,  as  the 
deadline  for  the  receipt  of  documentation 
to  support  nominations  to  the  Panel  for 
the  Review  of  Laboratory  and  Center 
Operations.  The  deadline  for  receipt  of 
nominations  for  the  Panel  was  Janu- 
ary 17, 1977. 

The  Initiation  for  Panel  nominations, 
originally  published  at  41  PR  53547,  De- 
cember 7, 1976.  Is  authorized  pursuant  to 
the  provisions  of  Section  403(f)(3)(A) 
of  the  General  Education  Provisions  Act, 
as  amended  by  the  Education  Amenci- 
ments  of  1976  (Pub.  L.  94-482).  In  ac- 
cordance with  this  statute,  the  initiation 
fe  limited  to  designated  educational  lab- 
oratories, research  and  development  cen- 


National  Institutes  of  Health 

ADVISORY  COMMITTEE  REPORTS 

Filing  of  Annual  Reports 

Pursuant  to  sections  10(d)  and  13  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  notice  is  hereby  given 
that  tiie  annual  reports  for  the  commit- 
tees listed  below  have  been  filed  with  the 
Library  of  Congress.  Copies  are  available 
to  the  public  for  inspection  at  the  Librar>- 
of  Congress,  Special  Forms  Reading 
Room,  Main  Building,  or  on  weekdays, 
at  the  Department  Library,  North  Build- 
ing, Room  1436,  Washington,  D.C.  20^01, 
between  9  a.m.  and  4:30  p.m. 

Advisory  Committee  to  the  Director.  NTH 
Aging  Review  Committee 
Allergy  and  Immunology  Reeearch  Commit- 
tee 
Allergy  and  Immunology  Study  Section 
Animal   Ilesources   Advisory   Committee 
Applied  Physiology  and  Bloenglneerlng  Study 

Section 
Arteriosclerosis    and   Hypertension    .\dvi.sory 

Commlttee 
Arterlo6clero6ts    Specialized   Centers    of   Re- 
search (SCOR)  ad  hoc  Review  Committee 
Artificial    Kldney-Chronlc    Uremia    Advisory 

Committee 
Bacteriology  and  Mycology  Stud  Section 
Behavlorial  Sciences  Research  Contract  Re- 
view Committee 
Biochenoistry  Study  Section 
Biomedical   Commiuilcatlons   Study  Secvion 
Biomedical  Library  Review  Committee 
Biometry    and    Epidemiology    Contract    Re- 
view Committee 
Bl(^byslcs    and    Biophysical    Chemistry    A 

Study  Section 
Biophysics    and    Biophysical     Chemistry    B 

Study  Section 
Blood  Diseases  and  Resources  Advisory  Com- 
mittee 
Board  of  Regeut-s  of  the  National  Librar>-  of 

Medicine 
Board  of  Scientific  Coun.«elors  of  the  Divi- 
sion of  Cancer  Treatment. 
Board   of  Scientific   Counsels,   NCI 
Board  of  Scientific  Counselors.  NEI 
Board  of  Scientific  Counselors,   NHLBI 
Board  of  Scientific  Counselors,  NIA 
Board  of   Scientific  Counselors,   NIAMDD 
Board   of   Scientific   Counselors,   NICHD 
Board  of  Scientific  Cotmselors,  NIDR 
Board  of  Scientific  Counselors,  NEIHS 
Board   of   Scientific    Counselors.   NINCDS 
Breast  Cancer  Diagnosis  Committee 
Breast  Cancer  Epidemiology  <30nunlttee 
Breast  Cancer  Experimental  Biology  Commit- 
tee 
Breast  Cancer  Treatment  Committee 
Cancer  Clinical  Investigation  Review  Oom- 

mlttee 
Cancer  Control  and  Rehabilitation  Advisory 

Committee 
Cancer   Control    Community   ActMtlee   B»- 
\1ew  Comniltiee 
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Cancer  Control  Grant  Review  Committee 
Cancer  Control  Intervention  Programs  Re- 
view Committee 
Cancer  Control  Nutrition  Scientific  Review 

Committee 
Cancer  Control   Supportive  Services  Review 

Committee 
Cancer   Special   Program  Advisory   Commit- 
tee 
Carcinogenlsis    Program    Scientific    Review 

Committee  A 
Carcinogenlsis    Program    Scientific    Review 

Committee  B 
Carcinogenlsis     Program    Scientific     Review 

Committee  C 
Cardiology  Advisory  Committee 
Cardiovascular   and   Pulmonary   Sividy   Sec- 
tion 
Cardiovascular  and  Renal  .^tudy  Section 
Cell  Biology  Study  Section 
Chemical/Biological      Information-Har.dUug 

Review  Committee 
Clinical  Applications  and  Prevention  Advisory 

Committee 
Clinical  Cancer  Education  Committee 
Clinical  Trials  Committee 
Clinical  Trials  Review  Committee 
Combined  Modality  Contract  Review   Com- 
mittee 
Committee  on  Cancer  Immunoblology 
Committee  on  Cancer  ImmunodlagaosLs 
Committee  on  Cancer  Immunotherapy 
Committee  on  Cytology  Automation 
Communicative  Disorders  Review  Committee 
Communicative  Sciences  Study  Section 
Comprehensive  Sickle  Cell  Centers  (CSCCj  ad 

hoc  Review  Committee 
Computer    and    Biomathematical    Sciences 

Study  Section 
Contraceptive  Development  Contract  Review- 
Committee 
Contraceptive  Evaluation  Research  Contract 

Review  Committee 
Dental  Carles  Program  Advisory  Committee 
Dental  Research  Institutes  and  Special  Pro- 
grams Advisory  Committee 
Developmental    Behavioral    Sciences    Study 

Section 
Developmental  Therapeutics  Technical   Re- 
view Committee 
EMagnostlc  Radiology  Committee 
Diagnostic  Research  Advisory  Group 
Diet  and  Cancer  Scientific  Review  Committee 
Diet,  Nutrition  and  Cancer  Program  Advisory 

Committee 
DCT  Drug  Development  Committee 
Endocrinology  Study  Section 
Epidemiology  and  Disease  Control  Study  Sec- 
tion 
Epilepsy  Advisory  Committee 
Exiperimental  Psychology  Study  Section 
Experimental  Therapeutics  Study  Section 
Experimental  Virology  Study  Section 
General  Clinical  Research  Centers  Committee 
General  Medicine  A  Study  Section 
General  Medicine  B  Study  Section 
General  Research  Support  Advisory  Commit- 
tee 
Genetics  Study  Section 

Heart  and  Lung  Research  Review  Commit- 
tee A 
Heart  and  Lung  Research  Review  Commit- 
tee B 
Hematology  Study  Section 
Human  Embryology  and  Developmer.t  Study 

Section 
Immunoblology  Study  Section 
Immunological  Sciences  Study  Section 
Infectious  Disease  Committee 
Lipid  Metabolism  Advisory  Committee 
Mammalian  Cell  Lines  Committee 
Maternal  and  Child  Health  Research  Com- 
mittee 
Medical  Laboratory  Sciences  Review  Commit- 
tee 
Medicinal  Chemistry  A  Study  Section 
Medicinal  Chemistry  B  Study  Section 
Mental  Retardation  Research  Committee 


Metabolism  Study  Section 
Microbial  Chemistry  Study  Section 
Minority  Access  to  Research  Careers  Review 

Committee 
Molecular  Biology  Study  Section 
Molecular  Cytology  Study  Section 
Molecular  Control  Working  Group 
National    Advisory    Allergy    and    Infectious 

Diseases  Council 
National  Advisory  Child  Health  and  Human 

Development  Council 
National  Advisory  CouncU  on  Aging 
National  Advisory  Dental  Research   Council 
National    Advisory     Environmental     Health 

Sciences  Council 
National  Advisory  Eye  CottncU 
National  Advisory  General  Medical  Sciences 

Council 
National    Advisory    Neurological    and    Com- 
municative Disorders  and  Stroke  Council 
National  Advlsorv  Research  Resources  Coun- 
cil 
National  Arthritis,   Metabolism,   and   Diges- 
tive Diseases  Advisory  Council 
National    Bladder    Cancer    Project    Working 

Cadre 
National  Commission  on  Arthritis  and  Re- 
lated Musculoskeletal  Diseases 
National  Commission  on  Diabetes 
National  Heart,  Lung,   and  Blood   Advisory 

Council 
National  Large  Bowel  Cancer  Project  Work- 
ing Cadre 
National  Pancreatic  Cancer  Project  Working 

Cadre 
National  Prostatic  Cancer  Project  Working 

Cadre 
Neurological  and  Communicative  Disorders 
and  Stroke  Science  Information  Program 
Advisory  Committee 
Neurological  Disorders  Program  Project  Re- 
view A  Committee 
Neurological  Disorders  Program  Project  Re- 
view B  Committee 
Neurology  A  Study  Section 
Neurology  B  Study  Section 
Nutrition  Study  Section 
Oral  Biology  and  Medicine  Study  Section 
Pathoblological  Chemistry  Study  Sectioa 
Pathology  A  Study  Section 
Pathology  B  Study  Section 
Periodontal  Diseases  Advisory  Committee 
Pharmacology  Study  Section 
Pharmacology-Toxicology  Research  Program 

Committee 
Physiological  Chemistry  Study  Section 
Physiology  Study  Section 
Population  Research  Committee 
Population  Research  Study  Section 
Primate   Research    Centers    Advisory    Com- 
mittee 
Pulmonary  Diseases  Advisory  Committee 
Pulmonary  Specialized  Centers  of  Research 

(SCOR)  ad  hoc  Review  Committee 
Pulmonary  Young  Investigator  Grant  Com- 
mittee 
Radiation  Study  Section 
Recombinant   DNA   Molecular   Program   .^d- 

vlsory  Committee 
Reproductive  Biology  Study  Section 
Surgery  A  Study  Section 
Surgery  B  Study  Section 
Third    National    Cancer    Survey    Utilization 

Advisory  Committee 
Thrombosis  Specialized  Centers  of  Re^^earch 

(SCOR)  ad  hoc  Review  Committee 
Tobacco  Working  Group 
Toxicology  Study  Section 
Transplantation  and  Immunology  Commit- 
tee 
Tropical    Medicine    and    Parasitology    Study 

Section 
Virology  Sttidy  Section 
Virus  Cancer  Program  Advisory  Committee 
Virus    Cancer     Program     Scientific     Re\  lew 

Committee  A 
Virus     Cancer     Program     Scientific     Review 
Committee  B 


Vision  Research  Program  Commifee 
Visual  Sciences  A  Study  Section 
Visual  Sciences  B  Study  Section 

Dated:  January  13, 1977. 

Donald  S.  Fkederickson. 

Director. 
Sational  Iristitutes  of  Health. 

[VR  Doc  77-2218  Filed  1-24  77;8:45am; 


ALLERGY   AND   IMMUNOLOGY 
RESEARCH  COMMITTEE 

Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  tlie  Al- 
lergy- and  Immunology  Research  Com- 
mittee. National  Institute  of  Allergy  and 
Iiifectious  Diseases  on  Marcli  3-4.  1977 
at  the  National  Institutes  of  Health. 
Building  31B,  Conference  Room  5. 
Bethesda.  Mainland.  This  meeting  will 
be  open  to  the  public  from  9  a.m.  to  10 
a.m.  on  Marcli  3  for  the  discussion  of 
general  policy  matters  and  administra- 
tive reports.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552tb)(4>,  552ib)i5>. 
and  552(bU6\  Title  5,  U.S.  Code  and 
section  10(d)  of  Pub.  L.  92-463,  the  meet- 
ing of  the  committee  will  be  closed  to 
the  public  from  10  a.m.  on  March  3  to 
adjournment  on  March  4  for  the  review, 
discussion,  and  evaluation  of  individual 
initial  pending  and  renewal  grant  ap- 
plications. The  closed  portions  of  tlie 
meetings  involve  solely  the  internal  ex- 
pression of  views  and  judgments  of  com- 
mittee members  on  Individual  grant  ap- 
plications containing  detailed  research 
protocols,  designs,  and  other  technical 
information;  financial  data,  such  as  sal- 
aries; and  personal  information  con- 
cerning individuals  associated  with  the 
applications. 

Mr.  Robert  L.  Schreiber.  Chief,  Office 
of  Research  Reporting  and  Public  Re- 
sponse, NIAID,  National  Institutes  of 
Health.  Building  31,  Room  7A32.  Bethes- 
da, Maryland  20014,  (301)  496-5717.  will 
furnish  rosters  of  committee  members, 
summaries  of  the  meetings,  and  other 
information  pertaining  to  the  meetings. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.855.  National  Institutes  of 
Health.) 

Dated:  January  18.  1977. 

Suzanne  L.  FREME.Ar. 
Committee  Management  Officer 
National  Institutes  of  Health. 

IFR  Doc  77-2210  Filed  l-24"77;8.45  am] 


ANIMAL  RESOURCES  ADVISORY 
COMMITTEE 

Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  i.«; 
hereby  given  of  the  meeting  of  the 
Animal  Resources  Advisory  Committee. 
Division  of  Research  Resources.  March 
1-2.  1977,  National  Institutes  of  Health. 
Building  31.  Conference  Room  7,  Be- 
thesda, Marj-land  20014.  This  meeting 
will  be  open  to  the  public  on  March  1 
from  9  a,m,  to  10:30  am.,  during  which 
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time  tliere  will  be  a  briel  staff  presenta- 
tion oa  the  current  status  of  the  Animal 
Resources  Program.  The  Committee  will 
select  future  meeting  dates.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552(b)(4).  552(b)(5) 
and  552(b)(6),  Title  5,  U.S.  Code  and 
section  lO'd)  of  Pub.  L.  92-463.  the  meet- 
ing will  be  closed  to  the  public  from 
10:30  a.m.  to  5  pjn.  on  March  1  and 
from  9  a.m.  to  adjournment  on  March  2 
for  the  review,  discussion  and  evaluation 
of  Initial  pending  and  renewal  research 
grant  applications.  The  closed  portion 
of  the  meeting  Involves  solely  the  In- 
ternal expression  of  views  and  judgments 
of  Committee  members  on  individual 
grant  applications  containing  detailed 
research  protocols,  designs  and  other 
technical  information;  financial  data 
such  as  salaries;  and  personal  informa- 
tion concerning  Individuals  a.isociated 
with  the  applications. 

Mr.  James  Augustine,  Information  Of- 
ficer. Division  of  Research  Resources, 
Building  31.  Room  5B39,  Bethesda,  Mary- 
land 20014,  301/498-5545,  wUl  provide 
summaries  of  the  meeting  and  rosters 
of  Committee  members.  Dr.  Dennis  O. 
Johnsen,  Executive  Secretary,  Animal 
Resources  Advisory  Committee,  Building 
31.  Room  5B33,  Bethesda,  Maryland 
20014,  301/496-5507,  will  furnish  sub- 
stantive program  information. 

(Catftlog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.306.  National  Institutes  6t 
Health.) 

Dated:  January  18,  1977. 

Suzanne  L.  Fremeau, 
Committee  Management  Officer. 
National  Institutes  of  Health. 

|FRDoc77  2209  Filed  1-24  77; 8  45  Bm) 


'  NOTICES 

BREAST  CANCER  VIRUS  WORKSHOP  ON 
MASON  PFIZER  MONKEY  VIRUS  AND 
RELATED  VIRUSES  | 

Merting  ' 

Notice  is  hereby  given  of  the  Breast 
Cancer  Virus  Workshop  on  Mason  Pfizer 
Monkey  Virus  and  Related  Viruses  spon- 
sored by  the  Virus  Cancer  Program, 
March  28  and  29,  1977,  Building  31,  Con- 
ference  Room  9.  National  Institutes  of 
Health,  Bethesda,  Maryland. 

Tills  meeting  will  be  open  to  the  public 
on  March  28,  1977,  from  9  a.m.  to  5  p.m. 
and  on  March  29,  1977,  from  9  a.m.  to 
5  p.m.  for  presentation  of  scientific 
papers.  Attendance  by  the  public  will  be 
UmJIted  to  space  available. 

Dr.  Clarice  E.  Gaylord,  Acting  Head. 
Breast  Cancer  Virus  Studies  Section,  Col- 
laborative Research  Branch,  Landow 
Building,  Room  C306,  Division  of  Cancer 
Cause  and  Prevention,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Bethesda.  Maryland  20014  (301/496- 
4533)  will  provide  adriition.il  informa- 
tion. 

Dated:  January  13,  1977. 

Suzanne  L,  Frumeau. 
Coynmittee  Management  Officer. 

National  Institutes  of  Health. 
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BREAST  CANCER   TASK   FORCE 
PROJECT  PRESENTATIONS 

Meeting 

Notice  is  hereby  given  of  the  Breast 
Cancer  Project  Presentations  sponsored 
by  the  Breast  Cancer  Task  Force,  Na- 
tional Cancer  Institute.  March  9,  1977. 
Holiday  Inn,  Versaille.';  Roon.s  I  and  IT, 
Bethesda.  Maryland. 

This  meeting  will  be  open  to  tlie  pub- 
lic from  8:30  a.m.  to  adjournment  on 
March  9.  1977,  for  discussion  of  research 
projects  related  to  breast  cancer.  At- 
tendance by  the  public  will  be  limited 
to  space  available. 

For  additional  iiiformation.  please 
contact  Dr.  D.  Jane  Taylor,  Landow 
Building,  Room  A-423,  Division  of  Can- 
cer Biology  and  Diagnosis,  National 
Cancer  Institute,  National  Institutes  of 
Health.  Bethesda.  Maryland  20014.  ■.■'OP 
496-6718. 

Dated:  January  13, 1977. 

Suzanne  L.  Freme,au. 
Committee  Management  Officer. 
National  Institutes  of  Health. 
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BOARD  OF  SCIENTIFIC  COUNSELORS  DI- 
VISION OF  CANCER  BIOLOGY  AND 
DIAGNOSIS 

Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Coimselors,  DCBD,  Na- 
tional Cancer  Institute,  March  11  and  12, 
1977,  Building  31A,  Conference  Room 
llA-10,  National  Institutes  of  Health. 
This  meeting  will  be  open  to  the  public 
on  March  11,  1977,  from  9  a.m.  to  5  p.m. 
to  discuss  the  scientific  research  program 
of  the  Laboratory  of  Cell  Biology,  DCBD. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
foith  in  section  552b(c)  (6),  Title  5,  U.B. 
Code  and  section  10 id)  of  Pub.  L.  92- 
463,  the  meeting  will  be  closed  to  the 
public  on  March  12,  1977,  from  9  ajn.  to 
adjoiurnment^for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institutes  of  Health,  including  consid- 
eration of  personnel  qualifications  and 
performance,  the  competence  of  individ- 
ual investigators,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranlcd  in'. -.<^;or.  c:  ijer- 
sonal  privacy. 

Dr.  Alan  S.  Rabson.  Diiecior.  Djvi.3ion 
of  Cancer  Biology  and  Diagnosis,  Na- 
tional Cancer  Institute.  Building  31, 
Room  3A03,  National  Institutes  of 
Health,  Bethesda,  Maryland  20014  (301/ 
49ft-4345)  will  furnish  summarj-  minutes, 
rosters  of  committee  members,  and  ."^ub- 
skintive  program  information. 

Dated:  January  13.  1977. 

Suzanne  L,  Fkemeav 
Com  mittee  Management  Officer. 
National  Institutes  of  Health 
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BOARD  OF  SCIENTinC  COUNSELORS. 
NINCDS 

Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Insti- 
tute of  Neurological  and  Communicative 
Disorders  and  Stroke,  National  Institutes 
of  Health,  April  14  and  15,  1977,  in  Con- 
ference Room  1B07,  BIdg.  36,  NIH,  Be- 
thesda, Marjiand  20014.  Tills  meeting 
will  be  open  to  the  public  from  10:30  a.m. 
to  5  p.m.  on  April  14th  to  discuss  program 
planning  and  program  accomplishments. 
Attendance  by  the  public  will  be  limited 
to  space  availabl©. 

In  accordance  with  the  provisions  .set 
forth  in  section  552b'c)  (6).  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L.  92-463. 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  until  the  conclusion  of  the 
meeting  on  April  15th  for  the  review,  dis- 
cussion and  evaluation  of  individual  pro- 
grams and  projects  conducted  by  the  Na- 
tional Institutes  of  Health,  Including 
consideration  of  personnel  qualification.? 
and  performance,  the  competence  of  in- 
dividual investigators  and  similar  items, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of  per- 
sonal privacy. 

The  Chief.  Office  of  Scientific  and 
Health  Reports,  Mrs.  Ruth  Dudley,  Bldg. 
31,  Room  8A03.  NIH,  NINCDS,  Bethesda. 
Maryland  20014,  telephone  301/496-5751. 
will  furnish  sim:imaries  of  the  meeting 
and  rosters  of  committee  members. 

The  Executive  Secretary  from  whom 
substantive  program  information  may  be 
obtained  is:  Dr.  Thomas  N.  Chase.  Di- 
rector of  Intramural  Research,  NINCDS. 
Bldg.  36,  Room  5A05,  NIH,  Bethesda, 
Maryland,  20014.  telephone  301/496-4297. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13356  National  Institxites  o; 
Health.) 

Dated:  .Tanuc.ry  13.  1977     ■ 

Suzanne  L.  PnEMEAU. 
Committee  Manager  Officer, 
National  Institutes  of  Health. 
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COMMITTEE  ON  CANCER 
IMMUNODIAGNOSIS 

Cancellation  of  Meeting 

Notice  is  hereby  given  of  the  cancella- 
tion of  tlie  meeting  of  the  Committee  on 
Cancer  Immunodiagnosis,  National  Can- 
cer Institute,  February  28.  1977,  March  1. 
1977,  March  2.  1977  and  March  3.  1977, 
National  Institutes  of  Health,  Building  1, 
Wilson  Hall,  which  was  published  in  the 
Federal  Register  on  January  4,  1977  '.42 
FR859). 

Dated:  January  13  1977. 

Suzanne  L.  F^emeau, 
Committee  Management  Officer, 
National  Institutes  of  Health. 
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DIAGNOSTIC   RESEARCH   ADVISORY 
GROUP 

Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  February  16,  1977  8:30 
a.m.  at  Building  31-C,  Conference  Room 
9,  of  the  Diagnostic  Research  Advisory 
Group.  National  Cancer  Institute,  which 
was  published  in  the  Federal  Register 
on  January  4.  1977  (42  PR  859). 

Tills  committee  was  to  have  convened 
at  8 :30  a.m.  on  Pebruarj-  16,  1977  but  has 
been  changed  to  8:30  a.m.,  Februarj-  17, 
1977,  at  Building  31-A.  Conference  Room 
8A30. 

The  meeting  will  be  open  to  the  pubUc 
from  8:30  a.m.  to  10:30  a.m.  on  February 
17,  1977,  and  closed  from  10:30  a.m.  to 
adjournment.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Dated:  January  18,  1977. 

Suzanne  L.  Premeau, 
Committee  Management  Officer, 
National  Institutes  of  Health. 
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ecutive  Secreiaj^',  Westwood  Building. 
Room  9A-18.  Bethesda,  Marjiand  20014, 
telephone  <301)  496-7357. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
grams 13-858,  13-860,  13-861  13-862,  0*Beral 
Medical  Sciences  ♦ 

Dated:  JanuaiT  18,  1977 

St:ZANN£  L.  Pexiceac. 

Cum  mittee  Management  Officer, 
National  Institutes  of  Health. 
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MINORITY  ACCESS  TO  RESEARCH 
CAREERS   REVIEW  COMMITTEE 

Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Minority  Access  to  Research  Careers  Re- 
view Committee,  National  Institute  of 
General  Medical  Sciences,  on  Febru- 
ary 28-March  1,  1977,  9  a.m..  National 
Institutes  of  Health,  Building  31C,  Con- 
ference Room  8.  The  Committee  will  host 
the  Conference  of  Black  Graduate  Deans, 
and  will  be  open  to  the  public  on  Mon- 
day, February  28,  9  a.m.  until  12  noon. 
The  meeting  will  consist  of  opening  re- 
marks, disctissi<»i  of  procedural  nmtters 
and  a  seminar  of  goieral  interest.  At- 
tendance by  the  public  will  foe  limited  to 
space  availaUe. 

In  accordance  with  the  provisions  set 
forth  in  sections  552(b)(4),  552(b)(5). 
and  552(b)(6).  Title  5.  U.S.  Code  and 
section  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  pubhc  cm 
February  28  from  12  noon  to  5  p.m.  and 
on  March  1  from  9  a.m.  to  5  p.m.  for  the 
review,  discussion,  and  evaluation  of  in- 
dividual grant  applications  under  the 
National  Research  Service  Awards  Pro- 
gram (42  U.S.C.  4821-1) .  The  closed  por- 
tltm  of  the  meeting  involves  solely  the 
internal  expression  of  views  and  judg- 
ments of  committee  members  cwi  individ- 
ual grant  appUcations  which  contain  de- 
tailed research  protocols,  designs,  and 
other  technical  information;  financial 
data,  such  as  salaries;  and  personal  in- 
formation concerning  individuals  a.sso- 
ciated  with  the  applications. 

Mr.  Paul  Deming,  Staff  Assistant  to 
the  Director,  NIGMS,  Westwood  BuUd- 
ing,  5333  Westbard  Avenue.  Room  9A-05. 
Bethesda,  Maryland  20014,  telephone 
(301)  496-7301,  will  furnish  summarv- 
minutes  of  the  meeting  and  a  roster  of 
committee  members. 

Substantive  program  information  ma^' 
be  obtained  from  I>r.  Prince  Rivers.  Ex- 


NATIONAL  ARTHRITIS  ADVISORY 
BOARD 

Establishment 

The  National  Institutes  of  Health  an- 
nounces the  establishment  on  Decem- 
ber 16,  1976,  of  the  National  Arthritis 
Ad\isory  Board,  under  the  authority  of 
section  440  of  Pub.  L.  94-562  (42  U.S.  Code 
289C-7  > .  This  Board  is  governed  by  pro- 
visions of  Pub.  L.  92-463  which  sets  forth 
standards  for  the  formation  and  use  of 
advisory  committees. 

The  Board  shall  review  and  e\-aluate 
the  implementation  of  the  Arthritis  Plan 
formulated  by  the  National  Commission 
on  Arthritis  and  Related  Musculo- 
skeletal Diseases.  In  carrying  out  this 
fimction  the  Board  shall  advise  and  rec- 
ommend to  the  Ccoigress,  the  Secretary, 
and  the  heads  of  other  appropriate  Fed- 
eral agencies  with  respect  to  the  Arthritis 
Plan  and  the  guidelines,  policies  and 
procedtU"es  of  Federal  programs  relating 
to  arthritis.  The  Board  may  collect  such 
data  as  it  deems  advisable  and  necessarj' 
to  enable  it  to  perform  these  ftmctlons. 
The  data  collection  responsibilities  of 
the  Board  and  the  activities  of  its  sub- 
committees are  intended  to  allow  it  to 
perform  the  function  of  assessing  the 
implementation  of  the  Arthritis  Plan  and 
in  submitting  its  annual  report. 

Authority  for  this  Board  will  expire  on 
September  30, 1980. 

Dated :  January  14. 1977. 

Donald  S.  Fredeickson. 

Director, 
National  Institutes  of  Health. 
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NATIONAL  COMMISSION  ON  DIGESTIVE 
DISEASES 

Establishment 

The  Nationad  Institutes  of  Health  an- 
notmces  the  establishment  on  December 
16,  1976,  of  the  National  Commission  on 
Digestive  Diseases,  under  the  authority 
of  section  301  of  Pub.  L.  94-562  (42  U.S. 
Code  289a  note) .  This  Commission  is  gov- 
erned by  provisions  of  Pub.  L.  92-463 
wliich  sets  forth  standards  for  the  f orma- 
ticHi  and  use  of  advisory  committees. 

The  Commission  shall:  conduct  a  com- 
prehensive stixiy  of  the  present  state  of 
knowledge  of  the  incidence,  duration, 
and  morbidity  of,  and  mortality  rates 
resulting  from  digestive  diseases  and  of 
the  social  and  economic  impact  of  such 
diseases;  evaluate  the  public  and  private 
facilities      and      resources       'including 


tiained  per^oiuiei  ui\C  it^caixh  aci^M- 
ties;  for  the  diagnosis,  prevention,  and 
treatment  of,  and  research  m  such 
diseases;  and  identify  programs  -includ- 
ing biological,  behavioral,  nutritional. 
environmental,  and  social  programs'  in 
which,  and  the  means  by  which,  im- 
provement in  the  management  of  dige.=:- 
tive  diseases  can  be  accomplished.  Each 
Federal  entity  adniinistering  health  pro- 
grams and  activities  related  to  digestive 
diseases  shall,  upon  request,  assist  the 
Commission  in  carrying  out  its  cuiies 
under  this  paragraph. 

Based  on  Hie  study,  evriluation  and 
identification  made  pursuant  to  the 
above  stated  fimction,  tlie  Commis.<ion 
shall  develop  and  recommend  a  long- 
range  plan  for  tlie  use  and  organization 
of  national  resources  to  effectively  deal 
with  digestive  diseases.  The  plan  shall 
provide  for:  research  studies;  investiga- 
tions; development  of  preventive  mea.";- 
ures;  detection  of  digestive  dLsease:  eval- 
uation of  new  and  improved  methods  of 
screening  for  digestive  di.'^eases;  develop- 
ment of  criteria  for  the  diagnosis  an>.} 
the  clinical  management  and  control  of 
digestive  diseases;  development  of  co- 
ordinated health  care  systems;  education 
and  training  of  scientists,  clinicians,  ed- 
ucators, and  allied  health  professionals, 
the  conduct  and  direction  of  field  studies 
and  clinical  trials;  establishment  of  a 
standardized  nomenclature  of  all  diges- 
tive diseases  for  use  in  basic  and  clinical 
research  and  to  facihtate  collaborative 
•  studies;  and  establishment  of  a  system 
of  periodic  surveillance  of  the  research 
potential  and  research  needs  in  digestive 
diseases  corresponding  with  the  recentlj- 
completed  survey  organized  by  the  Na- 
tional Institute  of  Arthritis,  Metabolism, 
and  Digestive  Diseases. 

The  Commission  shall  within  eighteen 
months  following  its  initial  meeting  pub- 
lish and  transmit  directly  to  Congress  a 
final  report  respecting  its  activities.  The 
Commission  sh&ll  cease  to  exist  on  the 
thirtieth  day  following  the  date  of  .sub- 
mission of  this  report. 

Dated:  January  14.  1977 

Donald  S  FEEDr.icKsoN. 

Director. 
National  Institutes  of  Health. 
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NATIONAL   DIABETES  ADVISORY   BOARD 
Establishment 

The  National  Institutes  of  Health  an- 
nounces the  establishment  on  December 
16,  1976.  of  the  National  Diabetes  Ad- 
visory Board,  under  the  authority  of  sec- 
tion 201  of  Pub.  L.  94-562  (42  U.S.  Code 
289c-3a(a) ).  This  Board  is  governed  by 
provislcms  of  Pub.  L.  9f-463  which  sets 
forth  sCandards  for  the  formation  and 
use  of  advisory  committees. 

The  Board  shall  review  and  evaluate 
the  implementation  of  the  long-range 
plan  to  combat  diabetes  mellitus  formu- 
lated by  the  National  Commission  on 
Diabetes.  In  carrying  out  this  fimction 
the  Bocuti  shall  advise  and  recommend  to 
the   Congress,   the   Secretary,    and    the 


FEDERAL    REG  S   C. 
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heads  of  other  appropriate  federal  agen- 
cies, with  respect  to  the  gxiidelines,  poU- 
cies  and  procedures  of  federal  programs 
relating  to  diabetes.  The  Board  may  col- 
lect such  data  as  it  deems  advisable  and 
necessary  to  enable  it  to  perfrom  these 
functions.  The  Board  shall  submit  to  the 
Secretary  and  to  the  Congress  an  aimual 
report  that  describes  and  evaluates  the 
progress  made  during  the  year  in  dia- 
betes research,  treatment,  education  and 
training,  and  summarizes  and  analyzes 
expenditures  made  by  the  federal  gov- 
ernment for  diabetes  related  activities. 

Authority  for  this  Board  will  expire  on 
September  30.  1980. 

Dated:  January  14,  1977. 

Donald  S.  Fredrickson. 

Director. 
National  Institutes  of  Health. 
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NEUROLOGICAL  AND  COMMUNICATIVE 
DISORDERS  AND  STROKE  SCIENCE 
INFORMATION  PROGRAM  ADVISORY 
COMMITTEE 

Meeting 

Pursuant  to  Pub.  L.  92^63.  notice  is 
hereby  given  of  the  meeting  of  the  Neu- 
rological and  Communicative  Disorders 
and  Stroke  Science  Information  Program 
Advisory  Committee.  National  Institute 
of  Neurological  and  Communicative  Dis- 
oitJers  and  Stroke.  March  10  and  11, 1977, 
at  the  National  Institutes  of  Health. 
Boilding  31.  Room  8A-30.  Bethesda,  MD 
20014.  • 

This  meeting  will  be  open  to  the  public 
on  March  10.  1977.  from  12:30  p.m.  to 
5  p.m.,^and  on  March  11.  1977,  from  9 
a.ra.  until  conclusion  of  the  meeting,  to 
discuss  the  status  and  plans  for  the  In- 
stitute's science  information  program. 
Attendance  by  the  public  will  be  limited 
to  space  available.  In  accordance  with 
the  provisions  set  forth  in  sections  552(b) 
(4)  and  552(b)  (6) .  Title  5,  U.S.  Code  and 
section  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
March  10,  1977,  from  9:30  a.m.  to 
12:30  p.m.,  for  the  review,  discussion,  and 
evaluation  of  Individual  contract  propo- 
sals. The  proposals  contain  iiiformation 
of  a  proprietary  or  confidential  nature, 
including  financial  data,  such  as  salaries, 
and  personal  information  concerning  in- 
dividuals associated  with  the  proposals. 

Mrs.  Ruth  Dudley,  Chief,  Office  of 
Scientific  and  Health  Reports.  NINCDS. 
NTH,  Building  31,  Room  8A-06,  Bethesda, 
Marj'land  20014.  (301)  496-5751,  wUl  pro- 
vide summaries  of  the  meeting  and 
rosters  of  committee  membere. 

Mr.  Alfred  Weissberg,  Executive  Secre- 
tary, NINCDS.  NIH,  Building  31,  Room 
8A-03,  Bethesda.  Maryland  20014,  (301) 
4S6-9271,  will  furnish  substantive  pro- 
gram information. 

(Ofttalog  of  Federal  Domestic  Assistance  Pro- 
9«m  No.  13.854.  National  '  Institutes  of 
Health.) 

Dated:  January  13, 1977. 

SnzANNX  L.  Fremeac, 
Committee  Management  Officer. 
National  Institutes  of  Health. 
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NOTICES 


POPULATION   RESEARCH   COMMITTEE 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Popu- 
lation Research  Committee,  National  In- 
stitute of  Child  Health  and  Human 
Development,  on  March  3-4,  1977,  in  the 
Landow  Building,  Room  C-418,  7910 
Woodmont  Avenue,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the  public 
on  March  3,  from  9  a.m.  to  10: 30. a.m.  to 
discuss  the  program  status,  new  develop- 
ments and  projections  for  population  re- 
search centers,  program  projects  and  na- 
tional research  service  award  applica- 
tions. Attendance  by  the  public  will  be 
limited  to  space  available.  | 

In  accordance  with  the  provisions  set 
forth  in  sections  552(b)(4).  552(b)(5), 
and  552(b)  (6).  Title  5.  U.S.  Code  and  sec- 
tion 10(d)  of  Pub.  L.  92-463.  the  meet- 
ing will  be  closed  to  tlie  public  on 
March  3  from  10:30  a.m.  to  adjournment 
on  March  4  for  the  review,  discussion  and 
evaluation  of  individual  initial  pending 
and  supplemental  grant  applications.  The 
closed  portion  of  the  meeting  will  involve 
solely  the  internal  expression  of  views 
and  judgments  of  committee  memt>ers 
on  individual  grant  applications  con- 
taining detailed  research  protocols,  de- 
signs, and  other  technical  information; 
financial  data,  such  as  salaries;  and  per- 
sonal information  concerning  individuals 
associated  with  the  applications. 

Mrs.  Marjorie  Neff,  Committee  Man- 
agement Officer,  NICHD,  Building  31, 
Rcx>m  2A-04,  National  Institutes  of 
Health,  Bethesda,  Maryland,  Area  Code 
301,  496-1848,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
membei's.  Dr.  William  A.  Sadler,  Execu- 
tive Secretary  of  the  Population  Research 
Committee,  NICHD,  Landow  Building, 
Room  C-704.  National  Institutes  of 
Health,  Bethesda,  Maryland,  Area  Code 
301,  496-6515,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.864,  National  Institutes  of 
Health.) 

Dated:  January  18,  1977. 

Suzanne  L.  Fremeau, 
Committee  Management  Officer, 
National  Institutes  of  Health. 

[FR  Doc.77-2211  Piled  1-24-77:8:45  am] 


TUMOR  VIRAL  IMMUNOLOGY  ' 

WORKSHOP 

Meeting 

Notice  is  hereby  given  that  the  RNA 
Virus  Studies  Section,  Viral  Oncology 
Program  of  the  Division  of  Cancer  Cause 
and  Prevention,  tJCI  will  hold  a  work- 
shop entitled  "Tumor  Viral  Immunol- 
ogy", March  8  &  9,  1977,  from  9  a.m.  to 
5  p.m.  each  day  at  the  King  and  Prince 
Hotel.  St.  Simon  Island,  Georgia. 

The  main  purpose  of  the  workshop  is 
to  review  the  current  knowledge  and 
present  state  of  research  regarding  on» 
cornaviral  antigens  and  immune  re- 
sponses to  these  antigens.  Particular 
emphasis  will  be  placed  on  establlshinf 
the  nomenclature  for  these  antigens. 
This  is  not  an  advisory  committee  meet- 


ing. The  workshop  will  be  open  to  the 
public  but  attendance  will  be  limited  to 
available  space. 

For  additional  information  contact 
Dr.  Wllna  Woods,  National  Cancer  In- 
stitute, Landow  Building,  Room  C306, 
7910  Woodmont  Avenue,  Bethesda, 
Maryland  20014,  (301)  496-6085. 

Dated:  January  18,  1977. 

Suzanne  L.  Fremeau, 
Committee  Management  Officer. 
National  Institutes  of  Health. 

(FR  Doc.77-2212  Filed  1-24-77:8:45  am] 

DEPARTMENT  OF  THE   INTERIOR 

Bureau  of  Land  Management 

NATIONAL  PETROLEUM    RESERVE    IN 
ALASKA 

Memorandum  of  Understanding 

The  purpose  of  this  publication  is  to 
give  notice  of  a  memorandum  of  under- 
standing (MOU)  for  cooperative  proce- 
dures which  provides  a  mechanism  to 
carry  out  the  Secretary's  responsibility 
of  continuing  the  ongoing  exploration 
program  of  the  National  Petroleum  Re- 
serve in  Alaska  (NPRA)  and  to  take 
necessary  and  appropriate  measures  to 
protect  the  subsistence,  envirorunental, 
fish  and  wildlife,  historical,  and  scenic 
values  of  the  Reserve  during  such  ex- 
ploration activities.  This  MOU  will  cov- 
er the  limited  period  and  purpose  of  ex- 
ploration. 

The  Naval  Petroleum  Reserves  Pro- 
duction Act  of  AprU  5,  1976  (43  U.S.C. 
6501  et  seq.)  (hereafter  called  the  "Act") , 
transfers  the  administrative  responsi- 
bility of  the  NPRA  to  the  Secretary  of 
the  Interior.  The  Act  reserved  and  with- 
drew, subject  to  valid  existing  rights,  all 
lands  within  the  exterior  boundaries  of 
NPRA  from  all  forms  of  entry  and  dis- 
position under  the  public  land  laws  in- 
cluding the  mining  and  mineral  leasing 
laws  and  all  other  acts.  All  uses  within 
the  Reserve  must  be  consistent  with  the 
purposes  of  the  legislation.  The  transfer 
of  jurisdiction  over  the  Reserve  from  the 
Secretary  of  the  Navy  to  the  Secretary 
of  the  Interior  as  it  relates  to  petroleum 
exploration  is  to  take  effect  on  June  1, 
1977.  In  order  to  accomplish  his  dual 
responsibilities  on  the  Reserve,  the  Sec- 
retary of  the  Interior  has  delegated  the 
management  of  the  continuing  explora- 
tion program,  the  enforcement  of  stip- 
ulations related  to  petroleum  exploration, 
and  the  operation  of  the  South  Barrow 
gas  field  or  other  necessary  gas  fields  as 
specified  in  the  Act  to  the  U.S.  Geological 
Survey  (GS).  He  has  delegated  to  the 
Bureau  of  Land  Management  (BLM) 
the  surface  management  and  protection 
of  surface  values  from  environmental 
degradation. 

The  MOU  identifies  procedures  to  fa- 
cilitate the  interfacing  of  these  two  sec- 
retarial responsibilities  delegated  to  GS 
and  BLM  through  their  respective  Assist- 
ant Secretaries. 

The  Act  requires  the  exploration  of  the 
Reserve  and  also  mandates  that  it  be 
accomplished  in  a  manner  that  requires 
every  precaution  be  taken  to  avoid  un- 
necessary surface  damage  and  minimize 
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ecological  disturbances   throughout   the 
Reserve. 

The  Act  requires  that  two  separate 
."Studies  be  conducted  In  the  Reserve.  One 
study  under  section  105(b)  (1)  will  deter- 
mine the  best  overall  procedures  to  be 
used  in  the  development,  jMtxluction, 
transportation,  and  distribution  of  petro- 
leum resources.  The  MOU  will  allow  the 
coordination  of  exploration  activities 
that  must  be  carrieci  out  to  provide  for 
the  gathering  of  data  needed  to  complete 
tlie  study.  The  other  study  under  section 
105(c)  will  determine  the  values  of,  and 
best  uses  for,  the  lands  in  the  Reserve. 
Both  studies  with  appropriate  recom- 
mendations will  be  forwarded  to  Con- 
gress by  January  1,  1980.  and  April  5, 
1979,  respectively.  Congress  will  then  de- 
cide how  to  develop  the  known  petro- 
leum resources  and  to  protect  and  pre- 
serve the  other  resource  values. 

On  September  20,  1976,  proposed  reg- 
ulations were  published  In  the  Federal 
Register  regarding  surface  management 
and  environmental  protection  of  NPRA. 
The  drafting  of  these  proposed  regula- 
tiaas  Involved  considerable  input  from 
various  kx;al,  State,  and  Federal  agencies 
and  other  Interested  parties  in  Alaska. 
Following  publication,  numerous  pnbllc 
comments  and  suggestions  were  submit- 
ted to  the  Department  for  consideration. 

Due  to  the  mandatory  petroleum  ex- 
ploration operations  and  critical  sched- 
uling requirements  necessary  to  conduct 
these  activities,  it  has  been  determined 
that  regulations  governing  these  opera- 
tions and  related  activities  are  not  ap- 
propriate. This  does  not  mean  tliat  such 
exploration  activities  will  be  conducted 
without  regard  to  the  environmental 
values  and  concerns  which  are  found  In 
the  Reserve.  The  protection  of  the  vari- 
ous resource  values  as  mandated  by  the 
Act  will  be  accomplished  and  facilitated 
by  the  cooperative  procedures  as  outlined 
in  the  MOU.  Briefly,  these  procedures 
provide  for  the  preparation  of  prelimi- 
nary and  final  plans;  the  coordination 
and  ccmsultation  with  other  Federal, 
State,  and  local  agencies,  the  Native 
community,  and  oUier  Interested  parties; 
preparation  of  stipulations;  and  inspec- 
tions to  insure  full  cc»npliance  with  en- 
vironmental protection  measures  and  re- 
habilitation requirements.  After  Con- 
gress determines  how  future  development 
and  production  will  take  place,  regula- 
tions could,  at  that  time,  be  developed 
and  Issued  to  provide  for  the  develop- 
ment and  production  of  petroleum  re- 
sources. Such  regulations  would  come 
imder  the  provisions  of  the  Administra- 
ti\-e  Procedures  Act. 

Uses  for  other  than  the  petroleum  ex- 
ploration win  be  authorised  under  regu- 
lations being  promulgated  in  Chapter 
2360  of  Title  43  of  the  Code  of  Federal 
Regulations. 

The  legislation  does  not  allow  for  the 
development  and  production  of  petroleum 
except  oa  a  limited  basis  from  the  South 
Barrow  gas  field  or  such  other  designated 
fields  to  supply  gas  to  the  Native  village 
of  Barrow  and  installations  near  Point 
Barrow. 


Those  ai'eas  thai  have  bt-ei;  icentifie<l 
as  ha\'ing  any  significant  subsistence,  re- 
creational, fish  and  wildlife,  historic  or 
scienic  values,  such  as  the  Utukok  River 
and  Teshekpuk  Lake  areas,  shall  receive 
maximum  protection  to  control  activities 
which  would  imduly  disrupt  the  surface 
values  or  disturb  tlie  associated  fish  and 
wildlife  habitat  values  and  related  sub- 
sistence requirements  of  the  Alaska  Na- 
tives. Such  maximum  protection  efforts 
are  not  Intended  as  a  prohibition  of  ex- 
ploration activities  within  such  areas, 
only  that  such  activities  are  conducted  in 
a  manner  which  will  minimize  the  ad- 
verse impact  on  the  environment. 

This  MOU  is  effective  January  18. 1977. 

CooPERATm:  Pkockdijbes  or  Jakuabt  18,  1977 
rcat  National  Pitbolecm  Reserve  in  Aias- 

KA  BErWKEM  BUBXAtr  OT  LAKD  MANiVO^MEKT 
AND    THB    U.S.    OEOIAXilCAI.    SVEVET 

COOPZRATn'E    PROCmrKES 

These  procedures  provide  for  the  mutual 
cooperation  and  Interface  of  amhonty  and 
responsiblUty  between  the  U.S.  Geological 
Survey  (GS)  and  ttoe  Bureau  of  Land  Man- 
agement (BIoM)  concerning  petroleum  ex- 
ploration actlTlties  (i.e.,  geopbyslcal  and 
drUUng  operations)  and  the  protection  of 
the  environment  during  such  activities  In 
the  National  Petroleum  Reserve  In  Alaska 
(NPRA).  This  agreement  supplements  and 
Is  consistent  with  Secretarial  Order  No.  2948 
Of  October  26,  1973.  Such  ftctlvlUes  wlU  be 
conducted  in  those  designated  Areas  of  Op- 
erations (AG)  and  other  designated  sites  as 
identified  in  the  Annual  Plan  of  Operations. 
Tbe  procedures  are  based  upon  the  follow- 
ing listed  documents:  Naval  Petroleum  Re- 
serves Production  Act  of  April  5,  1976  (42 
VjS.C  6501  et  seq.);  the  Secretary's  decision 
of  AprU  6,  1976,  as  contained  In  the  Execu- 
tive Secretary's  memorandum  of  AprU  16, 
1976;  Cooperative  Procedures  Agreement  be- 
tween OS  and  BLM  dated  August  39,  1975, 
and  Secretrial  Order  No.  2948.  and  the  reser- 
vations, terms,  and  conditions  as  stated  in 
documents  conveying  Und  to  Native  corpo- 
rations located  within  NPRA  and,  specifical- 
ly the  agreement  of  May  14.  1974,  between 
the  Department  of  the  Navy,  the  Arctic 
Slope  Eb^onal  Corporation,  and  four  Native 
village  corporations.  These  procedures  may 
be  further  constrained  by  valid  existing 
rights,  statute,  or  court  decree  that  may 
be  i^plicable  to  NPRA  or  a  particular  site 
witliin  the  boundary  of  the  Reserve. 

The  Naval  Petroleum  Reserves  Production 
Act  of  1976  assigned  to  tbe  Secretary  of  the 
Interior  all  responsibilities  with  respect  to 
any  activities  related  to  ttie  protection  of 
vnvlronmental,  fish  and  wildlife,  historical, 
or  scenic  values,  as  of  AprU  5,  1976,  the  date 
of  enactment.  In  addition,  it  requires  that 
the  Seoertary  assume  total  jurladiction  over 
the  Reserve  on  June  1.  1977.  This  Includes 
the  commencement  of  further  petrc4eum  ex- 
ploration and  the  assumption  of  any  con- 
tracts which  may  be  In  effect  with  respect  to 
such  activities  within  the  Reserve. 

The  Secretary  of  the  Interior  has  dele- 
gated these  responsibilities  to  the  Assistant 
Secretary — Energy  and  Minerals,  and  Assist- 
ant Secretary — Land  and  Water  Resources. 
Tbe  two  Assistant  Secretaries  have  In  turn 
redelegated  these  assignments  to  their  re- 
spective Bureavis. 

Briefly,  the  basic  respoii^bllitv  for  each 
Rfc-'ncy  is  as  listed  below: 

•  Oeolocical   SmvEv 

a.  The  management  of  the  continuing  ex- 
ploration programi  during  tbe  Interim  be- 
tween the  transfer  of  Junsdlction  from  Navy 


"■1  lii'.erior  and  the  eBecuve  date  of  any  legis- 
.s,iion  for  a  permanent  development  and  pro- 
duction JM-O^aXD. 

b.  Enforcement  of  regulations  and  stipula- 
tions Issued  relating  to  tbe  exploration  of 
petroleum  resources. 

c    Operaikn  of  the  South  Bcutow  pa.-  dv'.d 

BrucM;  of  Land  Manacement 

a.  Surface  management  of  NPRA  aiici  p:y- 
tection  of  surface  vr.Hies  from  environnier.-.aj 
degradation. 

b.  Prepare  such  niies  and  rcptiiaiuh-  .•^- 
are  necessary  to  carry  out  the  surface  r.-ia:.- 
apemcnt  and  protection  dutie«. 

To  carry  out  these  respcuslbilities  ihe  in- 
tent of  Congress  as  stated  In  the  Conference 
Report  of  the  Act  Is  quite  evident.  Maxlmv.m 
protection  of  designated  special  areas  or  pro- 
tection of  the  remaining  area  of  the  Reserve 
does  not  Imply  a  prohibition  of  exploratioi'. 
or  related  activities.  However,  it  Is  expected 
and  Intended  that  such  exploration  op>era- 
Uons  will  be  conducted  so  that  every  pre- 
caution Is  taken  to  avoid  unncessary  8urfact 
damage  and  to  minimize  ecological  di.'-v.irb- 
ances  throughout  the  Reserve. 

The  designation  of  BLM  in  this  a)rr«»e!iier  ■ 
shall  refer  to  the  responsibilities  of  the  BLM 
Alaska  State  Director. 

The  designation  of  GS  in  this  apreerr.eir. 
shall  refer  to  the  responslbUltles  of  the 
Chief.  Office  of  National  Petroleum  Re^ervt 
in  Alaska  ( ONPRA ) . 

With  only  those  exceptlon.s  herein  -pe,—.- 
lied.  the  GS  shall  be  the  sole  representative 
of  the  Secretary  with  respect  to  direct  con- 
tact with  the  contractor  consistent  v\th 
Section  2  c  M  2 )  of  Secretarial  Order  No 
2948. 

For  the  purpose  of  this  working  agree- 
ment, the  AO  and  other  designated  anclllarv 
facility  6lt«  shall  t)e  outlined  on  the  map 
enclosed  In  the  approved  Annual  Plan  of 
Operations.  Such  sites  wiU  Involve  Joint 
OS  BLM  management  roles  and  responslbU- 
Itles.  Operations  on  that  portion  of  the  AO 
Involving  exploration  (or  development  and 
production  (as  specified  in  the  Act)  of  the 
South  Barrow  gas  field,  or  ether  designated 
fields)  shall  be  the  exclusive  ]url«llctlon  of 
the  OS.  All  other  vises  not  appurtenant  to 
the  petroleum  operations  wlU  be  the  exclu- 
sive Jurisdiction  of  the  BLM.  The  followint: 
general  guidelines  are  proylUed  to  describe 
the  exterior  boundaries  of  an  AO: 

1.  For  an  exploratory  weli:  For  »eUs  two 
miles  or  from  the  nearest  producing  well,  tlie 
AO  shall  be  established  as  160  acres  If  It  is  an 
oil  resources  test  and  640  acr««  if  a  gas  test 

2.  For  the  South  Barroic  Gas  prod.^r.nq 
field:  For  wells  within  or  adjacent  to  the 
South  Barrow  producing  field,  or  such  other 
designated  fields  (as  specified  in  the  Acti 
the  AO  shall  embrace  the  actual  acreacc 
tben  spaced  for  production  from  the  target 
reservoir  plus,  if  neces.sary,  the  spacing  unit 
for  the  well  then  under  consideration.  How- 
ever, only  the  surface  use  area  delineated  on 
the  map  enclosed  in  the  plan  of  operations 
and  approved  by  both  the  OS  and  BLM  shall 
be  for  the  exclusive  use  of  the  operator  while 
such  operations  are  being  conducted  thereon 

3.  For  Geophysical  Operaftons;  For  ucc- 
physlcal  operations,  the  AO  shall  be  the  en- 
tire length  of  the  line  to  be  covered  by  the 
geophysical  survey  and  a  width  as  mutually 
agreed  upon.  FOr  those  areas  that  are  se- 
lected for  camp  sites,  the  AO  shall  be  estab- 
lished as  mutually  agreed  upon. 

Regardless  of  the  AO  so  established,  the 
GS  shall  be  solely  responsible  for  all  petro- 
leum exploration  operations  conducted 
thereon,  including  the  enforcement  of  the 
stirface  protection  and  rehabilitation  re- 
ments.  as  well  as  on  other  approved  surface 


FEDERAl   REGtSTEIf,   VOl    4?,   NO     16 — TJESCAY     JANUAKY   25,    1777 


4544 

iise  at«as  whereon  such  operation^  are  nor- 
mally conducted  as  follows: 

a.  Well  sites — includes  the  area  required 
for  drilling  the  well,  normally  5  to  10  acres. 
Sbould  a  well  projected  as  an  oil  test  b« 
completed  as  a  gas  well,  or  vice  versa,  any 
additional  surface  use  required  by  such  com- 
pletion will  be  subject  to  the  procedures 
hereinafter  set  forth. 

b.  Tank  batteries  and  treatment  area  — 
a:tual  areas  are  established  by  the  approved 
plan  of  operations. 

c.  Gathering  lines  to  and  from  the  wells  to 
the  tank  batteries  or  treatment  facilities 
and  access  roads  covered  by  the  plan  of  oper- 
ations. 

d.  Airport  facilities  at  the  well  site.<. 

For  surface  uses  within  the  AO  other 
than  those  related  to  operations,  the  BLM 
s&all  be  solely  responsible  for  authorizing 
such  uses  and  the  prospective  surface  user 
(resources  operators  or  other  parties  such  as 
recreationists.  special  u.se  permittees,  etc.) 
shall  submit  proposals  directly  to  BLM  who 
shall  consult  with  OS  to  prevent  any  surface 
tse  conflicts.  BLM  will  not  approve  any  sur- 
face use  within  an  AO  which  is  contrary  to 
OS  recomendatlons  without  further  discus- 
sions with  OS. 

All  surface  use  requirements  not  related  to 
exploration  operations  outside  the  limits  of 
established  Areas  of  Operations  shall  be  the 
sole  respouBibillty  of  the  BLM. 

Any  unresolved  Isue  between  the  BLM 
Alaska  State  Director  and'  the  OS  Chief. 
ONPRA,  will  be  Immediately  referred  to  the 
mpectlve  Associate  Directors  for  resolution. 

Nothing  In  this  agreement  is  intended  to 
modify  In  any  maiuier  the  present  or  future 
cooperative  programs  of  either  Agency  with 
States,  other  public  agencies,  the  Native 
corporations,  or  educational  institutions. 
However,  any  future  cooperative  programs 
Involving  NPRA  will  have  to  be  within  the 
procedures  as  established  by  this  agreemei.i. 

Nothing  in  this  agreemiut  shall  be  con- 
strued as  obligating  either  party  to  the  ex- 
penditure of^funds  in  excess  of  appropria- 
ttona  authorized  by  law  or  otherwise  com- 
mit either  Agency  to  actions  for  which  it 
lacks  statutory  authority. 

This  agreement  shall  become  effective  upon 
the  date  subscribed  by  the  last  signatory. 
and  shall  remain  In  force  until  terminated  by 
either  Agency  upon  90  days  written  notice. 
It  shall  be  reviewed  by  aU  parties  at  the  end 
of  eiu:b  fiscal  year  for  adequacy  and  tlme- 
hness.  Amendments  to  existing  wording 
wltbln  this  agreement  may  be  proposed  by 
cither  Agency  and  shall  become  effective 
■pon  Joint  approval. 

A — Prepahation  op  Pheliminary  Plan 

A  preliminary  plan  for  the  petroleum  ex- 
ploration, production  (as  specified  In  the 
Act),  and  environmental  protection  meas- 
HP8B  will  be  Jointly  prepared.  The  respective 
Bureaus  will  cover  their  areas  of  responsibil- 
ity in  the  preparation  of  this  plan.  The  plan 
will  cover  those  activities  which  are  ten- 
tatively scheduled  for  the  12-monfch  period 
commencing  November  1  of  the  succeeding 
year.  The  plan  will  provide  as  much  advance 
vnformatlon  and  data  concerning  anticipated 
operations  and  mitigating  measures  as  avaU- 
able  to  facilitate  preparation  of  the  Annual 
Plan  of  Operations  and  to  meet  the  critical 
time  frames  for  such  activities. 

OS  will:  1.  Submit  Information  for  the  pre- 
Uminary  plan  to  BLM  by  October  31  of  each 
year,  unless  otherwise  mutually  agreed  upon. 

2.  Participate  and  assist  BLM  In  the  con- 
sultation with  other  concerned  Federal. 
State,  and  local  agencies  and  the  Arctic  Slope 
Regional  Corporation  and  affected  village 
corporations  as  appropriate,  and  other  Native 
comnrvpnlty  groups  through  the  North  Slope 
Borough  and  other  Interested  parties. 
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BLM  will:  1.  Ascertain  valid  existing  rights 
land  ownership  patterns,  and  other  con- 
straints that  may  be  associated  with  the 
land. 

2.  Review  the  submitted  data  as  forwarded 
by  GS  and  make  appropriate  and  timely  com- 
ments and  input  for  the  preliminary  plan. 

3.  Take  appropriate  steps  to  notify,  coordi- 
nate, and  consult  with  other  Federal.  State, 
and  local  agencies  having  statutory  and  reg- 
ulatory responsibilities,  the  Arctic  Slope  Re- 
gional Corpvoratlon  and  affected  village  cor- 
porations as  appropriate,  other  Native  com- 
munities through  the  North  Slope  Borough, 
and  other  Interested  parties  concerning 
s«ch  preliminary  plans. 

B   -Prfpar.^tion  of  Annual  Pi  an  of 
Opehations 

An  .Annual  Plan  of  Operations  will  be  de- 
veloped to  facilitate  the  petroleum  explora- 
tion program  and  protection  of  the  environ- 
ment responsibilities.  In  developing  this  plan, 
each  agency  recognizes  the  mandate  of  Con- 
gress regarding  the  Interrelationship  between 
these  two  responsibilities.  This  plan  will 
cover  site  specifics  for  the  ensuring  field  sea- 
son. 

The  following  procedures  will  provide 
guidance   in   the   development   of   the   plan. 

OS  will:  1.  Prepare  a  draft  Annual  Plan  of 
Operation.  Such  plan  will  Include  but  is  not 
limited  to  the  following  listed  informatioi» 
for: 

a.  Drilling  Operations. 

(1)  A  brief  description  of  the  type  of  op- 
erations which  will  be  undertaken. 

(2)  Description  of  well  site  layout  Includ- 
Ing  equipment  and  faiciUties  needed. 

(3)  Map  or  maps  with  scale  of  1:63.000  or 
Other  maps  of  sufficient  detail  to  allow  foe 
adequate  evaluation,  showing  lands  to  be  en- 
tered or  disturbed  by  the  proposed  explora- 
tion operations. 

(4)  The  approximate  dates  of  commence- 
ment and  termination  of  operations. 

(5)  Location  of  access  routes  and  means  of 
access  including  any  construction  activities 
and  tvpes  of  vehicles  used. 

(6i  Location  and  development  of  water 
sources  Including  means  of  transport. 

(7)  Location,  development,  and  descrip- 
tion of  communication  sites  and  facilities. 

(8)  Type,  location,  and  description  of  mar 
terlals  sites.  Including  method  of  material 
recovery,  type  of  material,  estimated  quan- 
tity, and  method  and  route  of  transport. 

(9)  Method  of  handling  waste  materials. 

(10)  Plans  for  restoration  and  rehabilitar 
tlon  of  the  siirface. 

(11)  Airstrips  and  other  aircraft  landing 
sites. 

(12)  Any  standard  or  special  applicable 
stipulations  to  be  imposed. 

(13)  Any  other  facets  of  the  proposed  op- 
eration which  may  be  of  assistance  during 
evaluation  of  the  plan. 

b.  Geophysical  Operations. 

(1)  The  tyi)e  of  geophysical  operations  or 
surveys  such  as  reflection  or  refraction  sur- 
veys. 

(2)  The  line  of  shot  holes  displayed  on  a 
map  of  appropriate  scale. 

(3 )  Distance  between  shot  holes. 

(4)  Depth  of  shot  holes. 

(5)  The  type  of  tools  and  associated  equip- 
ment to  be  utilized. 

(6)  The  testing,  logging,  and  coring  pro- 
grams to  be  followed  with  provisions  made 
for  required  flexibility. 

(7)  The  anticipated  starting  date  and 
■duration  of  the  operation. 

(8)  Long  and  short-term  c&mp  sites. 

(9)  Access  routes,  airstrips,  and  other  air- 
craft landing  sites. 

(10)  Construction  materials  to  be  utilized 
during  operations  and  source  of  such  mat»- 
.Ttals. 


(11)  Disposal  of  all  wast-e  material. 

(12)  Communication  sites. 

(13)  Any  standard  or  special  applicable 
stipiUations  to  be  imposed. 

( 14)  Any  other  facets  of  liie  proposed  oper- 
ation which  may  be  of  assistance  during 
evaluation  of  the  plan. 

c.  Cultural  Resoiu-ce  Inventory  Reports. 

Note. — An  Intensive  cultural  resource  in- 
ventory must  be  conducted  on  those  sites 
and  alternative  sites  Identified  for  explora- 
tion operations  that  Involve  surface  disturb- 
ing activities.  This  Inventory  shall  be  con- 
ducted under  the  requirement  of  a  Federal 
Antiquities  Permit  by  a  qualified  profession- 
al. The  need  for  an  Intensive  Inventory  may 
be  waived  only  if  It  Is  determined  by  BLM 
that  equivalent  data  are  available  or  that 
something  less  than  intensive  data  are  avail- 
aiDle  and  acceptable.  These  Inventory  data 
should  be  prepared  in  the  form  of  a  report. 
See  Appendix  I  for  the  format  of  the  report. 

2.  Participate  with  BLM  In  the  consxilta- 
tion  with  other  concerned  Federal,  State,  and 
lojal  agencies,  the  Arctic  Slope  Regional 
Corporation,  and  effected  village  corporations 
as  appropriate,  and  other  Native  community 
groups  through  the  North  Slope  Borough 
and  other  Interested  parties. 

3.  Submit  such  draft  plans  to  the  BLM  not 
later  than  July  15,  unless  another  date  is 
mutually  agreed  upon,  to  allow  sufficient  time 
to  conduct  a  field  examination,  coordinate 
with  other  concerned  agencies,  prepare  a 
Joint  environmental  analysis,  assemble  and 
prepare  propvosed  stipulations,  and  Jointly 
finalize  and  approve  the  plan.  (See  C — Field 
Investigation.) 

BLM,  will:  1.  Upon  receipt  of  the  draft 
Annual  Plan  of  Operations,  be  responsible 
for  notifying,  coordinating,  and  consulting 
with  other  Federal,  State,  and  local  agencies 
having  statutory  or  regulatory  responsibili- 
ties, the  Arctic  Slope  Regional  Corporation, 
and  effected  village  corporations  as  appro- 
priate, and  other  Native  communities 
through  the  North  Slope  Borough  and  other 
interested  parties  regsu'dlng  the  plan.  The 
Bureau  will  review  all  environmental  con- 
cerns and  recommended  stipulations  con- 
cerning the  proposed  program  from  such 
agencies,  Alaska  Native  Interests,  and  other 
parties.   (See  C — Field  Investigations.) 

2.  Review  submitted  stipulations  and,  as 
appropriate,  prepare  Its  proposed  environ- 
mental stipulations  to  mitigate  adverse  en- 
vironmental lmi>acts  for  Inclusion  in  the  plan 
and  submit  to  GS  for  Joint  finalizing  action. 

GS  and  BLM  wlU:  1.  Jointly  prepare  an 
environmental  analysis  covering  all  aspects  of 
the  Annual  Plan  of  Operations.  Basically, 
each  agency  will  be  responsible  for  their 
respective  areas  of  expertise  (i.e.,  GS — tech- 
nical program  aspects/BLM — surface  man- 
agement aspects) ,  although  some  overlj^  will 
be  required.  Guidelines  for  this  Joint  action, 
including  sharing  of  professional  skills,  will 
be  as  Identified  In  the  Cooperative  Proce- 
dure Agreement  of  August  6,  1975,  for  Co- 
ordinating Preparation  of  Environmental 
Analysis  and  Environmental  Statement  (BLM 
WO-55). 

2.  Jointly  finalize  and  approved  the  Annual 
Plan  of  Operations  before  the  date  scheduled 
for  commencing  exploration  operations. 

C — P^LD  Investigations 

For  purposes  of  Indentlfying  and  analyz- 
ing the  environmental  concerns  and  antici- 
pated impacts  regarding  prop)osed  expiration 
operations,  field  investigations,  as  needed. 
will  be  conducted.  Such  field  examlnationfl 
will  be  applicable  to  the  preparation  of  th» 
preliminary  plans  and/or  Annual  Plan  of  Op- 
erations. To  the  extent  poflBlble,  they  should 
be  conducted  Jointly  when  It  is  determined 
by  either  agency  that  such  an  examinatioa 
is  necessary. 
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Because  of  the  high  priority  of  buch  field 
Investigations,  they  will  be  echeduled  as  early 
as  possible,  particularly  after  OS  submits  the 
draft  Annual  Plan  of  Operations  to  BLM.  Tbe 
GS  may  designate  a  niunber  of  futvire  sites 
so  that  they  may  be  Inspected  at  one  time. 

OS  and  BLM  will  Jointly:  1.  Determine  and 
schedule  the  date  to  conduct  field  investiga- 
tions. 

2.  Arrange  and  conduct  field  Investiga- 
tions. 

BLM  will:  1.  Make  arrangements  for  other 
concerned  Federal,  State,  and  local  agencies 
and  the  Arctic  Slope  Regional  Corporation 
and  affected  village  corporations  as  appro- 
priate, and  other  Native  communities 
through  the  North  Slope  Borough  to  partici- 
pate In  the  fied  Investigation. 

GS  will:  1.  Make  arrangements  for  partici- 
pation of  it.s  contractor  in  the  field  investiga- 
tion. 

D— Compliance  With  Teems  and  Conditions 
and  Emergency  Situations 

GS  will:  1.  Conduct  inspections  to  insure 
that  the  contractor  is  in  oompllance  and  ac- 
cordance with  terms  and  conditions  of  the 
approved  Annual  Plan  of  Operations. 

2.  Notify  and  seek  BLM  assistance  and  ex- 
pertise In  surface  majiagement  problems  In- 
volving noncompliance  with  terms  and  con- 
dltk>ns  or  stipulations,  rehabilitation  meas- 
tires,  or  for  modifications  requested  by  the 
oontraotor. 

3.  As  appropriate,  request  the  BLM  to  make 
inspections  to  assure  oompllance  with  the 
6\]xfiace  protection  requirements  of  the  ap- 
proved Annual  Plan  of  Operations. 

4.  Seek  all  available  help,  including  BLM. 
on  major  accidents  or  spills  Involving  flow- 
line  or  gathering  facility  spills,  breaks  in 
sludge  pits,  etc.  Seek  BLM  expertise  in  reha- 
bilitation and  clean-up  operations. 

BLM  will:  1.  Conduct  inspections  to  in- 
sure compliance  with  the  surface  protection 
requirements  of  the  approved  Annual  Plan 
of  Operations  and  will  note  contractor  non- 
compliance therewith.  Exc^t  in  an  emer- 
gency, no  Instructions  or  directions  will  be 
given  to  the  contractor  or  his  .subcontractors 
without  G6  approval. 

2.  Notify  GS  immediately  of  all  such  inci- 
dents of  noncompliance  with  the  surface  pro- 
tection requirements  of  the  approved  Annual 
Plan  of  Operations. 

3.  Exercise  Jurisdiction  over  activities  with- 
in the  area  of  operations  (AO)  only  In  emer- 
gency situations,  and  may  Issue  orders  to  the 
operator  only  under  the  following  circum- 
stances and  conditions: 

(a)  The  emergency  situation  shall  be  such 
as  to  clearly  threaten  Immediate  and  serious 
damage  to  the  environment,  resources,  or  the 
health  and  safety  of  the  public,  and  the  OS 
official  is  not  available  to  take  the  necessary 
immediate  action. 

(b)  Order,  In  such  emergency  situation, 
Immediate  cessation  ot  activities  responsible 
for  tlie  emergency  situation,  such  orders  to 
be  followed  by  prompt  notification  to  the  OS 
who  will  take  over  Jurisdiction  and  order  im- 
mediate remedial  action. 

4.  As  requested,  furnish  help  during  and 
after  the  emergency  for  clean-up  operations, 
and  also  furnish  expertise  for  any  required 
rehabilitation. 

The  agency  responsible  for  seeking  curative 
action  on  Instances  of  noncompliance  with 
the  terms  and  conditions  of  the  approved 
Annual  Plan  of  Operations  will  take  the  nec- 
essary action  when  notified  of  the  noncom- 
pliance by  the  other  agency. 

E — ^Maintenance  of  Field  AcnvniEs  Inside 
THE  Area  op  Operations 

OS  will:  1.  Submit  to  BLM  for  review  and 
Joint  approval  an  amendment  to  the  Plan 
of  Operations  prior  to  undertaking  any  new 


construction,  reconstruction,  or  alteration 
of  facilities,  including  roads,  dams,  reservoirs, 
etc.,  which  vrtll  result  In  additional  surface 
disturbance. 

2.  Inspect  operations  to  Insure  tiiat  the 
contractor  Is  In  compliance  with  and  Is  eon- 
ducting  operations  In  accordance  with  the 
stipulations  and  the  approved  Annual  Plan 
of  Operations. 

3.  RepMjrt  to  the  BLM  infrations  of  stipula- 
tions and  incidents  of  noncompliance. 

4.  Take  the  appropriate  administrative  ac- 
tion upon  receiving  BLM  reports  of  contrac- 
lors  unauthorized  activities  outside  the  area 
of  operations. 

5.  Furnish  BLM  with  the  name,  address, 
and  both  the  office  and  home  numbers  of  the 
GS  official  to  contact  in  case  of  emergencies 
or  incidents  of  noncompliance  with  the  sur- 
tace  use  and  rehabilitation  requirements  of 
the  approved  Annual  Plan  of  Operations. 

6.  Seek  all  available  help.  Including  BLM. 
on  accidents  which  might  result  in  damage 
to  other  resources.  Seek  BLM  expertise  in 
clean-up  operations. 

7.  Make  periodic  inspections  to  assure  that 
the  contractor  is  properly  maintaining  the 
facilities. 

BLM  will:  1.  Respond  timely  to  GSs  sub- 
mission after  an  amended  Annual  Plan  of 
Operations  has  been  forwarded  for  additional 
surface  use  wltliln  an  AO  by  providing  Its 
proposed  surface  protection  or  rehabilita- 
tion requlrement.s  and  Jointly  approving  the 
amended  plan. 

2.  Where  activities  not  included  In  an  ap- 
proved Annual  Plan  of  Operations  constitute 
unauthorized  activity  on  such  lands  by  the 
contractor,  these  activities  will  bo  reported 
to  GS  for  the  appropriate  corrective  action. 

3.  ■WTien  requested  by  the  GS,  assist  in 
resolving  noncompliance  with  terms  and 
conditions  or  stipulations  of  any  approved 
Annual  Plan  of  Operations. 

4.  Make  periodic  Inspections  to  assure 
that  the  contractor  is  complying  with  the 
surface  protection  and  rehabilitation  require- 
ments of  the  approved  Arvnual  Plan  of  Opera- 
tions and  will  notify  GS  when  it  becomes 
aware  of  any  operating  condition  warranting 
correction.  The  BLM,  on  its  own  Initiative, 
may  make  recommendations  to  GS  for  the 
maintenance  or  rehabilitation  of  existing 
conditions  adversely  affecting  the  stuface  or 
other  resources  within  AO. 

5.  Notify  OS  of  all  applications  which 
involve  other  stirface  uses  of  the  lands  within 
the  AO  for  GS  recommendations  prior  to 
approval  or  disapproval  of  the  application. 

F — ScRFACE   Use   Management   Oi'Tsroe   the 
Area  of  Operation 

BLM  will:  1.  Resolve  surface  use  conflicts 
to  the  satisfaction  of  all  users  if  possible: 
falling  this,  BLM  will  take  appropriate  steps 
to  eliiQjnate  the  conflict  wi^  prlMlty  con- 
sideration ^veu  to  the  ^ntinuld  petroleum 
exploration  and/or  development  and  produc- 
tion (as  specified  in  the  Act).  In  that  regard 
the  comments  and  recommendations  of  the 
GS  will  be  requested. 

2.  Work  directly  with  all  surface  users  In 
the  area.  Including  the  contractor,  regard- 
ing maintenance  of  rocids  and  other  support 
facilities,  preventing  damage  to  the  stirface 
resources,  and  encouraging  public  health  and 
safety  awareness. 

3.  Notify  GS  of  all  applications  involving 
lands  outside  the  AO  where  surface  use  may 
cause  conflicts.  Approval  or  disapproval  of 
applications  will  be  based  upon  all  considera- 
tions Including  recommendations  tioax  the 
GS. 

GS  will:  1.  Contact  BLM  immediately  tf  It 
becomes  aware  of  any  conflicts  involving  sur- 
face use. 

2    Make  recommendations  to  BLM  If  pro- 


duction tas  specified  in  the  Act)  facilities 
are  being  vandallaed  so  protection  measures. 
Buoh  as  limiting  or  reetrlctbg  public  access 
into  the  area,  may  be  Initiated. 

3.  Make  recommendations  to  both  the  con- 
tractor and  BLM  to  improve  public  health 
and  safety  conditions  and  other  conditions 
such  as  road  maintenance  in  the  general 
area 

4.  Work  with  BLM  to  resolve  any  svirfare 
u.se  conflicts  which  may  arise. 

g— ahandonlfbnt  op  i3ullxng  and  or 
Oeophtsical  Opxrations 

GS  will:  1.  Notify  BLM  of  cancellation  or 
termination  of  any  mpproved  Annual  Plan 
of  Operations  under  which  no  activity  has 
taken  place. 

2.  Send  BLM  a  copy  of  all  notices  of  Inten- 
tion to  abandon  wells,  including  any  special 
procedures  to  be  required.  If  the  permit  is 
to  remain  in  effect,  any  proprietary  data  con- 
tained in  a  notice  will  be  deleted.  If  that  por- 
tion of  the  approved  Anntial  Plan  of  C^era- 
tlons  covering  sxirface  rehabilitation  does  not 
contain  Information  as  to  whether  the  well's 
casing  is  to  be  .cut  off  below  the  ground 
surface  or  the  abandonment  marker  is  to 
be  waived,  or  both,  the  BLM  will  be  orally 
contacted  for  Its  recommendations. 

3.  Approve  the  surface  and  subsurface 
plugging  program  to  be  followed  by  the 
contractor. 

4.  As  necessary,  request  the  BLM  work 
d:rectly  with  the  contractor. 

5.  Approve  the  subsequent  report  of  aban- 
donment only  after  a  Joint  inspection  by 
BLM  and  OS  confirms  that  surface  rehabili- 
tation requirements  of  the  approved  Annual 
Plan  of  Operations  have  been  completed 
satisfactorily. 

BLM  will:  1.  Upon  request,  advise  OS  if 
the  well's  cashig  should  be  cut  off  below- 
ground  surface. 

2.  Upon  request,  advise  the  OS  whether 
the  required  surface  abandonment  marker 
should  be  waived. 

3.  When  requested  by  OS.  work  directly 
with  the  contractor  concerning  surfart- 
rehabilitation. 

4.  Notify  OS  of  any  failure  on  the  part 
of  the  contractor  to  undertake  surface  re- 
habilitation measures  which  are  required  by 
the  approved  plan  of  operations. 

5.  Notify  OS  of  the  contractcw's  sati.sla'  - 
tory  completion  of  surface  rehabili'atlon 

H — General 

GS  will:  I.  Coordinate  and  communicair 
with  the  BLM  concerning  exploration,  also 
development  and  production  (as  specified  in 
the  Act)  plans,  and  other  Information  re- 
quirements prior  to  submission  of  prr- 
llminary  plans  and  or  the  Annual  Plan  of 
Operations. 

2.  To  facilitate  BLMs  monitoring  role  and 
responsibilities,  make  arrangements  with 
GSs  contractor  to  provide  (a)  billeting  lor 
one  person  at  each  drilling  and  geophysical 
site,  (b)  two  billets  and  one  desk  at  Lonely 
Base  Camp,  and  <c)  transportation  on  a  uet-d 
basis  for  scheduled  and  unscheduled  trip.<: 
for  field  investigations,  compliance  check? 
and  other  matters  relating  to  BLM  respoii- 
slbUities. 

BLM  will:  1.  Coordinate  and  communicate 
with  the  OS  prior  to  submission  of  the  An- 
nual Plan  of  Operations  to  expedite  BLM  s 
Input  concerning  stirface  management  and 
environmental  concerns  and  Btlpulatlon.-> 

2.  Reimburse  billeting  and  U^nsponarion 
expenses  provided  by  OS's  contractor. 

BLM  and  OS  wUl:  I.  Periodically  hold  Joint 
meetings  with  OS's  contracts  and  other  in- 
volved Federal,  State,  and  local  agencies  and 
the   Arctic   Slope  Regional  Corporation   and 
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kfflected  village  corporations  as  appropriate, 
and  other  Native  communities  through  the 
North  Slope  Borough  to  discuss  problems, 
KtlpvUatlons,  working  agreements,  and  other 
items  of  common  concern  and  Interest. 

2.  Meet  on  a  bi-weekly  basis  at  the  BLM 
State  Office  or  the  OS  ONPBA  Office  to  dis- 
ciiss  past  and  future  procediires  under  these 
Instructions  and  other  matters  of  mutual 
concern  and  Interest. 

3.  Offer  suggestions  for  revision  of  these 
procedures  to  their  Washington  Offices  for 
Iniprovlng  their  workability  and  to  reduce 
durpllcatlon  of  effort  In  conducting  these 
cooperative  and  Joint  efforts. 

Date  December  10,  1976. 

George  L.  Turcott, 
Associate  Director. 
Bureau  of  Land  Management. 

Date  December  16,  1976. 

V7.  A.  RaolinskI. 
Associate  Director, 
Geoloffical  Surrey. 
I  concur: 

0«te  January  18,  1977. 

Jack  Hoston, 
Assistant  Secretarp, 
Land  and  Water  Resources. 

Date  January  18,  1977. 

William  L.  Fishex, 
Assistant  Secretary  for 
,  Energy  and  Minerals. 

I  Appendix  I 

Cultural  re.source  inventory  report.  The 
report  should  contain  at  a  minimum  the 
following: 

a.  Identification  of  thp  Federal  Antiquities 
Permit  under  which  the  work  was  performed. 

b.  Description  of  data  review  and  field 
Inventory  methods  used.  Intensity  of  field 
inventories,  the  names  of  individuals  em- 
ployed in  the  work,  and  the  commencement 
and  termination  dates  of  field  Inventory. 

e.  Identification  of  the  project,  and  the 
BLM  serial  case  file  uumber,  if  any,  for 
Which  the  report  is  being  written. 

d.  A  general  background  discussion  of  cul- 
tural resources  of  the  area. 

e.  Identification  and  description  of  specific 
ctUtural  resource  sites  and  values  found,  and 
evaluation  of  their  significance,  and  whether 
such  sites  might  be  eligible  for  placement  in 
the  National  Register  of  Historic  Places  with 
specific  citation  to  qualifying  criteria  under 
36  C7R  800.10. 

*  f .  Site  Inventory  records  (BLM  Form  6230-2 
or  other  acceptable  form)  completed  for 
each  cultural  property  Inventoried  with  ap- 
propriate maps  Indicating  the  location  of 
each  site. 

f.  Suitable  maps  that  clearly  define  all 
areaa  surveyed  and  Intensity  of  survey  in 
relation  to  identified  cuitursU  resources  and 
the  relationship  of  sites  found  to  the  project. 
Minimum  acceptable  base  map  should  be 
with  a  scale  of  1 :  63,000  or  other  maps  of  suf- 
ficient detail. 

k.  Catalog  of  all  cultural  resource  objects 
coDected  and  indication  of  where  they  are 
stared. 

I.  Identification  of  the  probability  of  find- 
log  additional  sites  and  their  probable  slg- 
nlAcance. 

j.  Identification  of  the  probable  direct  and 
Indirect  effects  of  the  project  upon  known 
mm  unknown  ctiltural  resources. 

k.  Professional  recommendations  to  real- 
istically mitigate  the  direct  and  Indirect  ad- 
▼etae  effects  upon  culttiral  resources  which 
wlD  result  from  the  project. 

|FR  Doc.77-2185  Filed  1-24-77; 8: 45  am] 


NOTICES 

Geological  Survey 

NATIONAL  PETROLEUM   RESERVE  IN 
ALASKA 

Memorandum  of  Understanding^ 

Cross  Reference. — For  a  document 
concemlng  the  above  entitled  matter 
filed  jointly  by  the  Bureau  of  Land  Man- 
agement and  the  Geological  Survey,  see 
FR  Doc.  77-2185  in  the  notices  section 
of  the  Federal  Register. 


LESSEES  AND  OPERATORS  OF  FEDERAL 
ONSHORE  OIL  AND  GAS   LEASES 

Procedures  for  Reporting  and  Accounting 
for  Royalties 

Notice  Is  herby  given  that  the  Geolog- 
ical Survey  has  finalized  Its  procedures 
and  reporting  forms  for  reporting  and 
accounting  for  royalties  and  other  com- 
pensation accruing  to  onshore  "Pederal 
oil  and  gas  leases.  This  notice  also  pre- 
scribes certain  information  which  a  les- 
see or  operator  must  provide  in  support 
of  reports  and  payments  made  to  the 
G«ologlcal  Survey. 

On  March  1,  1976.  the  Geological  Sur- 
vey published  in  the  Federal  Register 
(Vol.  41,  No.  41.  pp.  8802-8805)  a  notice 
which  set  forth  its  proposed  require- 
ments for:  (1)  The  submittal  of  Monthly 
Report(s)  of  Operations  (Fy)rm  9-329). 
Monthly  Report (s)  of  Sales  and  Royalty 
(Form  9-361).  and  Rental  and  Royalty 
Remittance  Advlce(s)  (Form  &-614-A) ; 
(2>  the  submittal  of  related  supporting 
documentary  evidence  and  Applica- 
tion (s)  for  Establishment  of  Royalty 
(Ftorm  9-1926) ;  and  (3)  the  procedures 
for  remitting  all  pajmients  to  the  Geolog- 
ical Survey.  Said  Notice  solicited  the 
submittal  of  written  comments  from  in- 
terested parties  by  March  25,  1976.  On 
March  24,  1976,  the  Geological  Survey 
published  in  the  Federal  Register  (Vol. 
41  41,  No.  58,  p.  12235)  a  notice  extend- 
ing the  period  for  written  comments  to 
May  1,  1976. 

Written  and  oral  comments  received 
by  the  Geological  Survey  have  been  care- 
fully considered  In  the  preparation  of 
this  final  Notice,  whether  received  before 
or  after  May  1,  1976.  Comments  were 
received  from  13  oil  and  gas  companies 
and  1  oil  and  gas  association.  Even 
though  the  Industry  responses  received 
represent  only  a  small  percentage  of 
companies  and  Individuals  operating 
Federal  oil  and  gas  leases,  those  received 
were  very  comprehensive.  Certain  of  the 
comments  were  adopted  or  essentially 
satisfied,  and  the  Geological  Survey  has 
made  other  changes  on  its  own  motion. 

Many  of  the  comments  received  con- 
cerning the  proposed  Notice  published  on 
March  1.  1976,  Indicate  that  cei^in 
terms  used  therein  engendered  some  con- 
fusion as  to  the  intent  and  effect  of 
various  provisions  of  the  proposed  NTD- 
1.  Therefore,  the  following  general  ex- 
planatory comments  are  provided  m  an 
attempt  to  alleviate  some  of  the  more 
repetitive  items  of  concern.  However,  in 
the  event  of  a  conflict  between  these 


t 


general  comments  and  the  specific  lan- 
guage of  NTL-1,  the  provisions  of  NTL-1 
will  prevail. 

The  terms  "lessee"  and  "operator"  are 
often  used  almost  interchangeably  in  this 
and  other  Notices  to  Lessees  and  Oper- 
ators (NTL's) .  Although  the  Geological 
Survey  considers  a  lessee  as  ultimately 
responsible  for  the  proper  performance 
of  aU  obligations  established  by  the  lease, 
NTL-1  recognizes  that  a  lessee  may  be 
an  operator,  a  nonoperating  working  in- 
terest owner,  or  the  owner  of  record  title 
with  all  operating  rights  vested  in  other 
parties.  Thus,  NTL-1  should  not  be  in- 
ferred as  requiring  a  lessee  to  submit 
reports  and  payments  to  the  Supervisor 
except  when  a  lessee  Is  also  an  operator 
or  a  nonoperating  working  Interest  owner 
who  separately  disposes  of  Its  proportion- 
ate share  of  jointly  owned  production  or 
merely  elects  to  make  separate  payments 
for  said  proportionate  share. 

The  requirements  of  NTL-1  should  not 
be  construed  as  requiring  all  rental  pay- 
ments due  imder  Federal  oil  and  gas 
leases  to  be  made  to  the  Geological  Sur- 
vey. However,  advance  rental  payments 
for  those  old  form  leases  which  are  in  a 
producing  status,  as  well  as  rentals  for 
nonproducing  leases  which  are  commit- 
ted to  producing  units,  are  to  be  made 
to  the  CJeologlcal  Survey.  Thus,  where 
rentals  are  now  paid  directly  to  another 
agency,  that  practice  should  be  continued 
unless  notification  is  subsequently  re- 
ceived that  the  lease  account  has  been 
transferred  to  the  Jurisdiction  of  the 
Geological  Survey. 

The  provisions  of  NTL-l  apply  only 
to  onshore  Federal  oil  and  gas  letises, 
certain  private  and  State  lands  subject 
to  cooperative  agreements  to  the  extent, 
and  only  to  the  extent,  provided  In  such 
formal  agreements  and.  on  rare  occa- 
sion, to  unleased  Federal  land  subject  to 
a  formal  agreement  The  provisions  of 
NTL-1  do  not  apply  to  any  Indian  lands 
or  leases,  nor  to  Outer  Continental  Shelf 
lands  or  leases,  nor  to  any  Federal  leases 
for  minerals  other  than  oil  and  gas. 
However,  notice  is  hereby  given  of  the 
Geological  Survey's  Intent  to  publish 
shortly  a  final  NTL-IA  which  will  set 
forth  the  procedures  for  reporting  and 
accounting  for  royalties  on  Indian  oil 
and  gas  leases,  except  those  on  the  Osage 
Indian  Reservation.  NTL-1  A  will  be 
Identical  In  all  respects  to  NTL-l,  except 
to  recognize  certain  basic  differences  be- 
tween Federal  and  Indian  leases  as  re- 
lated to  payments,  remittance  advices, 
overpaj-ments,  royalties  on  gas  produc- 
tion, and  reimbursement  of  taxes  paid 
by  a  lessee  or  operator. 

All  forms  described  In  NTL-1  are  to  be 
filed  with  the  appropriate  Supervisor's 
office,  regardless  of  past  Instructions 
that  required  a  copy  of  certain  forms  to 
be  filed  with  District  offices.  Moreover, 
all  other  directives  concemlng  the  sub- 
ject matter  addressed  by  NTL-1  are  su- 
perseded and  cancelled  by  this  final 
NTL-1  to  the  extent  that  they  conflict 
therewith.  In  other  words,  where  a  con- 
flict exists,  the  provisions  of  the  final 
NTL-1  will  prevail. 
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The  principal  changes  in  this  final 
NTL-l  from  that  proposed  on  March  1, 
1976,  are: 

Package  reporting.  The  final  NTLr-1 
does  not  require  all  reports,  documen- 
tary evidence,  pasrments,  and  remittance 
advices  to  be  filed  as  a  package.  How- 
ever, the  Notice  does  require  that  the 
Monthly  Report  of  Sales  and  Royalty 
(Form  9-361).  with  Its  supporting  doc- 
umentary evidence,  be  submitted  as  a 
package  beginning  with  the  report  for 
the  production  month  of  April  1977.  Pay- 
ments and  related  Rental  and  Royalty 
Remittance  Advices  (Form  9-614-A)  are 
to  be  submitted  together  as  a  package 
begiimlng  with  the  payments  made  for 
the  production  month  of  October  1977. 
The  Monthly  Report  of  Operations 
(Form  9-329)  need  not  accompany 
either  package. 

Due  date  for  submittal  of  continuing 
monthly  reports.  The  due  date  for  sub- 
mittal of  the  Monthly  Reports  of  Sales 
and  Royalty  (Form  9-361)  and  Opera- 
tions (Form  9-329)  has  been  changed  to 
the  10th  day  of  the  second  month  fol- 
lowing the  production  month.  No  change 
WM  made  concerning  the  submittal  of 
royalty  payments  which  will  continue  to 
be  due  on  the  last  day  of  the  month  next 
following  the  production  month. 

Effective  dates  for  mandatory  use  of 
revised  forms.  The  effective  date  for 
mandatory  use  of  revised  Forms  9-329. 
9-361,  and  9-614-A  is  established  as 
those  submitted  for  the  production 
month  of  Octol)er  1977. 

Time  for  filing  other  data.  The  time 
for  filing  Division  Orders  smd  Sales 
Agreements/Contracts  was  extended 
frcm  30  to  60  days  following  the  date  of 
first  sales.  Further  dartfication  has  also 
been  provided  in  relation  to  Uje  time 
frame  in  which  Applications  for  Estab- 
lishment of  Royalty  Values  (Form  9- 
1926)  are  to  be  filed. 

Division  orders.  The  language  con- 
cerning Division  Orders  in  the  proposed 
Notice  of  March  1,  1976,  xmequivocally 
required  the  filing  of  Division  Orders  for 
all  leases.  Such  language  has  been  re- 
vised to  require  the  filing  of  Division 
Orders  only  in  those  instances  where 
used. 

Other  notices  to  lessees  OTid  operators. 
All  references  or  citations  related  to 
other  NTL's  have  been  eliminated  in  the 
final  NTL-1. 

Rental  and  royalty  remittance  advice 
(Form  9~614-A) .  Operators  are  encour- 
aged to  file  separate  remittance  advices 
and  payments  for  those  rental  payments 
made  to  the  Geological  Survey  in  order 
to  assure  proper  and  timely  credit  to  the 
appropriate  lease  account. 

Application  for  establishment  of  royal- 
ty value  (Form  9-1926^.  Provision  was 
made  to  permit  an  operator  to  file  one 
Form  9-1926  for  multiple  leases  so  long 
as  the  pricing  elements  applicable  to 
the  leases  are  identical.  The  Supervisor 
will  advise  the  applicant  by  return  letter 
concerning  the  value (s)  established  for 
royalty  computation  purposes  rather 
than  countersigning  the  application 
form.  After  the  Initial  filing  of  Form  9- 
1926  for  any  given  lease,  it  will  be  nec- 


essary to  file  a  new  or  revised  Form  9- 
1926  for  that  lease  only  f<H-  major 
changes  such  as  price  deregulation,  a 
change  In  purchaser,  or  subsequwat  opin- 
ions, or  rulings  which  affect  permitted 
prices,  e.g.,  a  revision  of  FPC's  Opinion 
770  It  will  not  l)e  necessary  to  file  a  new 
or  revised  Form  9-1926  for  every  price 
fluctuation  such  as  those  due  to  differ- 
ences In  measured  API  gravity  during 
separate  runs  or  changes  in  the  calcu- 
lated Btu  content  of  gas  as  a  result  of  a 
subsequent  sampling. 

Standard  conditioTis  applicable  to  i-oi- 
ume  measurement.  Inasmuch  as  most  of 
industry  and  many  governmental  agen- 
cies have  adopted  14.73  psia  as  the  pres- 
sure base  for  measuring  gas,  the  Geo- 
logical Survey  Is  hereby  changing  from 
its  previous  standard  pressure  base  of 
15  025  psIa  to  14.73  psia.  Because  of  this 
change,  standard  conditions  pertaining 
to  gas  measurement  are  cited  in  each 
applicable  section  of  NTL-1.  Since  no 
change  was  made  in  the  standard  con- 
ditions pertaining  to  the  measurement 
of  crude  oU  or  other  liquid  hydrocar- 
bons, the  present  standards  have  not 
been  repeated  In  the  Notice. 

The  Geological  Survey  is  fully  aware 
and  appreciates  the  magnitude  of  the 
effort  required  by  industry  in  changing 
over  to  the  procedures  outlined  In  NTL- 
1  However,  except  for  the  additional 
requirement  that  Applications  for  Es- 
tablishment of  Royalty  Values  be  sub- 
mitted, the  only  basic  changes  from  pre- 
vious procedures  are  in  the  format  of 
the  monthly  reporting  forms,  the  man- 
ner of  recording  data  on  such  forms, 
and  the  requirements  for  certain  pack- 
age submittals.  It  is  beUeved  that  once 
(1)  the  Applications  for  Establishment 
of  Royalty  Values  have  been  submitted 
and  processed  and  (2>  practical  experi- 
ence has  been  gained  In  the  use  of  the 
revised  reporting  formats  that  the  new 
procedures  win  result  In  substantial  ben- 
efits for  all  concerned. 


Because  of  the  slgnlflcant  changes  in 
data  format  and  the  procedures  for  pre- 
paring and  filing  the  forms.  It  Is  not 
feasible  to  Implement  all  provisions  of 
NTL-1  on  or  immediately  following  its 
effective  date.  Therefore,  provisions  have 
been  Included  In  NTL-l  to  phase  in  over 
a  9-month  period  the  various  require- 
ments of  the  new  procedures  and  the  use 
of  the  revised  reporting  forms.  During 
this  phase-in  period,  lessees  and  opera- 
tors \^ill  be  furnished  a  supply  of  the 
new  reporting iorms  and  will  be  instruct- 
ed in  their  proper  use.  Also,  the  sys- 
tem, as  established  by  NTL-1,  will  con- 
tinue to  be  studied  with  the  Intent  that 
modlflcatlons  will  be  mswle  In  the  re- 
quirements of  NTL-1,  as  warranted.  The 
first  such  formal  review  will  occur  in 
December  of  1977,  and  all  concerned 
parties  are  invited  and  encouraged,  prior 
to  that  time,  to  provide  constructive 
comments  concemlng  their  practical  ex- 
perience with  NTL-1  and  the  associated 
i-eporting  forms  prior  to  that  time. 

The  U.S.  Geological  Survey  has  deter- 
mined that  this  documeniB  does  not  con- 
tain a  major  proposal  requiring  prepara- 
tion of  an  Inflation  Impact  Statement 
under  E^xecutlve  Order  11821  and  OMB 
Circular  A-107. 

W.  A.  Raslinski. 
Acting  Director. 

Notice  to  Lessees  and  OPBLftToss  or  Federal 
'  Onshorf  Oil  and  Gas  Leases   (NTXf-lt 

PROCTDT'RES    fob    REPOBTING    and    AcCOfVTIVO 
FOR    ROTALTDES 

I.    GENEBiO. 

Pursuant  to  the  regulations  contaiueU  in 
Title  30  CFR  Parte  aai  and  223  and  the  re- 
quirements of  this  Notice,  operators  of  on- 
shore Federal  oil  and  gas  leases  are  required 
to  timely  file  with  the  Area  OU  and  Gas 
Supervisor  (Supervisor)  the  below  defined 
sales  agreements,  operations  reports,  pro- 
duction and  sales  r«ports,  supporting  docu- 
mentary evidence,  remittance  advices  and 
royalty  payments,  and  the  other  items  re- 
quired lierein. 


Hpins 


Copies 

fMnired  by 

USQ8> 


Dur  dale 


■ni%isi<>n  ord'-rs  

Salrs  agri-fini-iils'cotHrtKrw. 


MoMlbly  ri'ivri  of  t,]>.  lanin.*-  'fonii  9-3291. 


Moiilbh  Ti'pon  nf  sill.;-  anj  rujalty  ifunti  ?- 
361'.  " 


riiri-ha.'-M  ■*  arid  gd.«<iliiif  plaitl  siiiU'itii'i'ls. . . 


Rfiital  and  I'naliy  r.  n.iltaiin-  3civir.>  vforra 

'J-fil4-Ai. 

Atplication    for   f.'iialilishnii'iit    of   royally 
valne  iform  9-lSiLV.i. 


W  iiliin  W>d  fn!«.w:np  tho  datfof  l;t  mJi-.-i. 

Within  60  d  following  tiie  cflcctive  dai<  of  lh<  i-..M'r-.i.  < 
or  the  dai*  of  1st  sales,  whichever  occiirs  Isi  Any 
anniid:ni  lit  to  an  oxislini;  contract  must  Iw  tiM 
wniiin  «i  d  f.ilkiwiiig  tlie  (>ffeclivp  db'.f  ■■'  '!«■ 
aTupndniiiit. 

Dui'  monlhiy  with  tho  1st  r«piirt  sul>niitii-d  fi.r  ■hp 
month  in  whii  h  th<>  initial  well  on,  or  for  ihi  Ui..  lit 
of  a  lease  is  cfiinni'-iircd. 

Due  monthly  with  the  1st  report  subniilt.  d  f.r  il.. 
month  in  which  the  1st  well  was  eoiiiplotid  (i.r 
prniluc  tioii  on,  or  for  tin-  benefit  of.  a  Wof-  .  ■  \  ■■«  if  ii. 
sait'-s  wi-ro  n  ade. 

Kvidenc  to  iwnlinn  the  monthly  sali  nf  all  !•  a-ir 
product."-  iniLst  'le  suluuitted  monthly  iNgin-iint  with 
the  month  of  1st  salej:. 

Hejrinninp  with  tho  production  month  of  OctnU  i  !•'"". 
1  copy  of  the  r«  mittance  advice,  Jonn  9-«14^  A,  1:11-1 
accomiiany  all  payments  suhmitled  to  the  sup^r\  isor 

Within  e  months  after  the  effective  date  hereof  for  all 
lea&M  ui  a  producing  status  at  that  time  or  wnhin 
60d  follow  j'lp  I  Ijcilatfi.f  1st  sales,  if  after  June  1. 1'~ 


'  I  nless  Otherwise  specified  by  ibe  supervisor. 

Inquiries  regarding  the  general  require- 
ments of  this  Notice  may  be  directed  to  any 
Supervisor.  However,  speolflc  questions  con- 
cerning a  particular  reporting  problem 
should  l>e  directed  to  the  etppropriate  Super- 
visor  having  Jurisdiction   over   the  area  In 


which  the  involved  lease,  unit  area,  or  c«i;!-i- 
munitized  tract  is  situated. 

This  Notice  shall  pwnaln  In  eflect  u:iii; 
modified  or  revoked.  However,  it  will  be  fuU- 
Ject  to  periodic  review,  the  first  of  whUh 
will  be  completed  not  later  than  Janiiiiry   ■ 


FEDERAL   RECISTEU.    VOL   42,    NO.    16 — TUESDAY,    JANUARY    25,    »977 


4»4g 


NOTICES 


1978.  Should  uny  of  the  requirements  prove 
to  b»  InAdequate,  Impractical,  or  unneces- 
sary tor  the  proper  conduct  of  the  Geological 
Surrey's  asslgried  responsibilities  la  this 
regard,  the  Notice  wUl  thereafter  be  revised 
accordingly. 

«.     OrVISION     ORDERS.     SALES     AGRKEMENTS,     AND 
SALES    CONTRACTS 

A.  Division  orders.  Where  a  division  order 
Is  the  means  by  which  a  sale  Is  consummated 
of  any  product  produced  from,  or  for  the 
besefit  of,  a  Federal  lease,  each  such  division 
order,  properly  Identified  by  Federal  lease  or 
contract  number,  must  b«  furnished  in 
duplicate  to  the  Supervisor  within  sixty  (60) 
days  following  the  date  of  initial  sales.  A  copy 
approved  by  the  Supervisor  will  be  returned 
to  the  operator.  Division  orders  are  approved 
as  a  proper  means  of  distributing  lease  pro- 
ceeds, and  such  approval  la  subject  to  the 
condition  that  nothing  contained  therein 
win  be  construed  as  affecting  the  relationship 
between  the  lessee  (operator)  and  the  Secre- 
tary of  the  Interior.  Division  orders  sub- 
mitted to  the  Supervisor  need  not  be  signed 
by  ■working  interest  owners  or  other  royalty 
owners  under  the  lease  or  contract,  since  the 
Supervisor's  approval  Is  intended  only  to 
verify  to  the  party  making  payment  that  the 
Federal  Government's  royalty  Interest  Is  cor- 
rectly stated  and  to  authorize  transportation 
companies  and  purchasers  to  receive  products 
frocn  the  leased  lands. 

The  due  date  for  royalty  payments  will  be 
enforced  even  though  a  division  order  la  In- 
complete and  purchasers  should  be  advised 
that  nothing  contained  in  a  division  order 
may  In  any  way  alter  the  royalty  rate  speci- 
fied In  a  lea.se  Federal  royalties  must  be  r^- 
l'-:ised  even  th  :i,'h  other  monies  are  being 
held  In  suspen.se  by  a  purchaser  due  to  an 
Incomplete  dlvLsion  order  or  other  irregulsu-i- 
tiesi  However,  if  a  purchaser  falls  to  timely 
release  Federal  royalties,  the  operator  shall 
be  held  respon.sible  for  making  such  pay- 
ments by  the  due  date. 

B.  Sales  agreements 'contracts.  A  copy  of 
each  agreement  or  contract  for  the  dlspoeial 
of  leasehold  products  must  be  furnished  to 
the  SupervLsor  within  sixty  (80)  days  follow- 
ing the  effective  date  of  first  sales.  Any 
amendment  to  the  contract  must  also  be  for- 
warded to  the  Supervisor  within  sixty  (60) 
days  following  the  effective  date  of  the 
amendment.  Any  applicable  rulings  by  the 
Federal  Power  Commission  or  the  Federal 
Energy  Administration  which  are  incorpo- 
rated In,  or  which  affect  the  prices  shown  |n 
a  contract  or  amendment,  must  be  cited.  All 
agreements,  contracts,  supplemental  amend- 
memts,  and  citations  must  Identify,  by  Fed- 
eral lea8e(s)  or  contract  number(8>,  the  Fed- 
eral lease (s)  affected  or  be  accompanied  by 
a  transmittal  letter  which  provides  such  In- 
fomatlon.  If  a  contract,  agreement,  supple- 
mental amendment,  or  citation  does  not 
apply  to  all  production,  wells,  or  zones  on  a 
given  lease,  that  production  and  wells  or 
zones  to  which  it  does  apply  must  be  speci- 
fied. 

Operators  are  advised  that  the  price  which 
the  seller  agrees  to  accept  and  the  price 
which  the  buyer  agrees  to  pay  In  any  con- 
tract or  other-arrangement  made  for  the  sale 
or  disposal  of  products  from  the  leased  lands 
■hall  not  be  construed  as  establishing  a  value 
that  Is  binding  on  the  Supervisor  for  royalty 
computation  purposes.       — 

nX.    GA8    an    ASSOCIATED    LIQUIDS    PBODUCTION, 
8ALKS,    AKD   KOTALTT    REQUIREMENTS 

Th«  Talue  of  all  produced  gas  and  associ- 
ated liquid  hydrocarbons  will  be  established 
by  the  Supervlaor.  Such  value  wUl  be  based 
OB  ttie  Supervisor's  estimated  reasonable 
vmlu*  of  both  the  natural  gas  and  Its  en- 


trained llquldTiydrocarbons  with  due  consid- 
eration being  given  to  the  highest  price  paid 
for  a  part  or  for  a  majority  of  like  quality 
production  In  the  same  field  or  area,  to  the 
price(s)  received  by  the  operator,  to  the  Btu 
content  of  the  gas,  and  to  other  relevant 
matters.  Under  no  circumstances  will  the 
royalty  value  be  computed  on  less  than  the 
grass  proceeds  accruing  to  the  operator  from 
the  sale  of  such  leasehold  production.  Gross 
proceeds  include,  but  are  not  limited  to,  tax 
reimbursements  and  payments  to  the  opera- 
tor for  gathering,  measuring,  compressing, 
dehydrating,  or  performing  other  services 
necessary  to  market  the  production.  Likewise, 
no  deduction  will  be  allowed  for  the  cost 
which  an  operator  occurs  by  reason  of  plac- 
ing the  gas  In  a  marketable  condition  as  an 
operator  is  obligated  to  do  so  at  no  cost  to 
the  lessor. 

The  weighted  average  Btu  content  of  all 
gas  produced  from,  or  for  the  benefit  of,  each 
Federal  lease  or  contract  must  be  shown  on 
the  Monthly  Report  of  Operations  (Form 
B-329).  The  Btu  content  of  the  gas  should 
also  be  shown  monthly  on  the  purchaser's 
statement  (Includes  gas  settlement  and  gaso- 
line plant  statements) . 

The  Supervisor  may  adjust  royalty  value  to 
reflect  the  Btu  content  of  the  gas  regardle-ss 
of  whether  the  gas  is  sold  on  that  basis.  The 
Supervisor  may  also  redetermine  the  value  of 
the  gas  for  royalty  purposes  at  any  subse- 
quent date  should  such  action  be  required 
to  reflect  the  reasonable  value  of  the  gas  and 
Its  entrained  liquid  hydrocarbons. 

Should  the  Supervisor  elect  to  compute 
product  value  separately  on  the  residue  gas 
and  the  Individual  byproducts  extracted 
therefrom,  the  monthly  Form  9-361  must 
show  the  100  percent  volumes  and  values  of 
the  residue  gas  and  the  liquefliable  hydro- 
carbons recovered,  sold,  lost,  or  utilized.  Non- 
hydrocarbon  byproducts  such  as  sulfur  and 
carbon  dioxide  which  are  extracted  for  sale 
must  also  be  reported  In  the  same  manner 
on  the  monthly  Form  9-361.  When  required 
by  the  Supervisor,  an  annual  report  must 
be  submitted  showing  In  detail  total  plant 
oi>eratlng  costs,  gas  processed,  and  the  re- 
sultant volumes  of  residue  gas  and  byprod- 
ucts. 

The  Supervisor  may  require  an  operator 
to  submit  additional  supporting  Information 
to  show  ( 1 )  the  value  of  gas  at  the  weUhead 
adjusted  for  Its  Btu  content;  (3)  the  gross 
proceeds  accruing  to  the  operator;  or  (3)  the 
value  of  the  separate  commodities  at  the 
tailgate  of  a  field  facility  and/or  gasoline 
plant. 

If  an  operator  Is  receiving  or  is  entitled  to 
receive  an  escalated  gas  price  under  the  pro- 
visions of  an  interstate  gas  sales  contract 
prior  to  the  approval  of  said  price  by  the 
Federal  Power  Commission,  royalty  will  be 
calculated  on  not  less  than  such  escalated 
price.  If  said  price  Is  subsequently  disallowed 
or  reduced  by  the  Federal  Power  Commis- 
sion, a  refund  or  credit  against  future  royalty 
accruals  will  be  permitted  and  may  be  ar- 
ranged by  application  to  the  Supervisor. 

Payments  made  by  a  gas  purchaser  pursu- 
ant to  a  contractual  "take-or-pay"  clause 
bltc  subject  to  royalty  tmder  the  terms  of  the 
lease  agreement.  The  receipt  of  such  monies 
by  the  operator  and  the  subsequent  recov- 
ery of  "take-or-pay"  gas  by  the  purchaser 
must  be  reported  and  properly  Identified  as 
such  on  Form  9-361.  Any  problems  related 
to  computation  of  such  royalties  should  be 
referred  to  the  Supervisor. 

IV.    CRTTDE    on.    AND    COKDENSATX    PRODUCTION, 
SALES,  AND  ROTALTT  SEQUIRXMEMTS 

Royalty  Is  due  on  the  value  of  all  crude  oil 
or  condensate  produced  from,  or  for  the 
benefit  of,  onshore  Federal  oU  and  gas  leases. 

i 


The  Supervisor  shall  establish  a  value  for 
royalty  purposes  on  crude  oil  and  condensate 
production  for  which  royalty  Is  due.  The 
royalty  value  so  established  will  be  based  on 
the  estimated  value  of  the  crude  oil  or  con- 
densate with  due  consideration  given  to  the 
highest  price  paid  for  a  part  or  for  a  ma- 
jority of  production  of  like  quality  in  the 
same  field  or  area,  to  the  price  received  by 
the  operator,  to  posted  prices,  and  to  other 
relevant  matters.  Under  no  circumstances 
will  the  royalty  value  be  computed  on  less 
than  the  gross  proceeds  accruing  to  the  op- 
erator from  the  sale  of  leasehold  production 
or  on  less  than  the  highest  price  legally  ob- 
tainable for  production  from  the  lease,  unit 
participating  area,  or  communltlzed  tract. 
Deduction  of  transportation  charges  will  not 
be  allowed  unless  Jvistlfied  In  writing  and 
approved  by  the  Supervisor.  Generally,  the 
deduction  of  transportation  charges  will  not 
be  allowed  for  a  field  or  area  In  which 
there  Is  a  willing  purchaser  who  would  ab- 
sorb such  costs,  and  provided  that  the  regu- 
lations of  the  Federal  Energy  Administration 
do  not  prohibit  the  operator  from  selling  to 
said  purchaser. 

v.  ArPLICATlON  FOR  ESTABLISHMENT  OF  ROYALTY 
VALtJES 

A  properly  completed  Application  for  the 
Establishment  of  Royalty  Values  on  Form 
9-1926  must  be  submitted  to  the  Supervisor 
by  August  1.  1977,  for  those  leases  In  a  pro- 
ducing status  as  of  June  1,  1977.  Separate 
applications  must  be  filed  by  each  operator 
and  working  Interest  owner  who  Is  respon- 
sible for  the  payment  of  royalty  or  other 
compensation.  An  operator  may  file  a  single 
application  for  Its  leases  In  the  same  field 
or  area  If  they  are  subject  to  Identical  mar- 
keting arrangements.  However,  where  upper 
and  lower  tier  oil  or  different  vintages  of 
gas  are  Involved,  the  application  must  be 
supplemented  with  appropriate  Information 
Identifying  the  production  subject  to  each 
tier  or  vintage.  For  those  leases  which  achieve 
production  after  June  1,  1977,  the  applica- 
tion must  be  submitted  within  sixty  (60) 
days  following  the  date  of  first  sales.  Failure 
to  file  an  accurate  and  complete  application 
wlthl:.  the  time  allowed  will  result  In  the 
Supervisor  establishing  a  royalty  value  equal 
to  the  highest  price  paid  for  like  quality  pro- 
duction in  the  field  or  area,  assessing  liqui- 
dated damages,  or  taking  9ther  appropriate 
action  to  bring  about  compliance. 

In  the  Interim  period  between  the  filing  of 
an  application  and  final  action  by  the  Super- 
visor, operators  may  submit  payments  based 
on  the  price (s)  paid  by  their  purchasers. 
The  Supervisor  will  advise  the  operator  by 
letter  of  the  value(s)  which  have  been  estab- 
lished for  royalty  purposes  and  the  effective 
date  thereof.  The  difference.  If  any,  between 
the  approved  value (s)  and  the  value (s)  upon 
which  payments  have  been  made  shall  be 
reconciled  by  the  operator  within  sixty  (60) 
days  thereafter.  This  Includes  the  submittal 
of  amended  reports  and  additional  payments, 
as  necessary.  Any  subsequent  adjustments  or 
amendments  In  the  sales  arrangements  set 
forth  In  an  Application  for  Establishment 
of  Royalty  Values  must  be  reported  promptly 
to  the  Supervisor. 

VI.    MONTHLY   REPORTING    AND    PAYMENT 
BE  QTTIRE  MENTS 

General.  The  production  and  sale  or  other 
disposition  of  all  oO.  condensate,  gas,  asso- 
ciated liquid  bydrocarl^ns.  and  other  by- 
products produced  from,  or  for  the  benefit 
of,  onshore  Federal  leases,  and  for  which  the 
Sup>ervisor  requires  a  separate  accounting, 
must  be  reported  Individually  on  a  monthly 
basis  to  the  Supervisor,  unless  waived  by  the 
.  Supervisor  as  hereinafter  provided. 
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Where  an  operator  is  solely  re.~por..-5ibIe  for 
the  sale  or  disposition  of  all  production,  said 
uperator  will  be  held  responsible  for  the 
timely  submittal  of  operations  reports,  sales 
«nd  royalty  reports,  remittance  advices,  and 
payments  as  well  as  for  the  submittal  of 
purchaser (s)  and  gasoline  plant  statement.-! 
.md  other  supporting  documentary  evideuc* 
to  substantiate  the  reported  volume (s)  and 
unit  price(s)  or  value(s)  of  all  production 
from  the  lease,  unit  participation  area,  or 
communitlzed  tract. 

In  those  Instances  where  there  are  mul- 
tiple operators  under  a  single  lease,  each 
operator  will  be  Individually  responsible  for 
the  timely  submittal  of  the  foregoing  re- 
ports, dociunentary  evidence,  remittance  ad- 
vices, and  payments  for  that  portion  of  the 
lease  which  they  operate. 

In  those  Joint  ventttre  projects  i  whether 
conducted  on  a  lease  basis  or  under  the 
terms  of  an  approved  communltlzatlon  or 
unitization  agreement)  where  the  operator 
sells  or  otherwise  disposes  of  all  production, 
but  each  working  Interest  owner  elects  to 
make  separate  payments,  the  operator  is  re- 
sponsible for  the  timely  submittal  of  all  re- 
pc«'tB  and  supporting  documentary  evidence 
which  reflect  the  disposition  of  the  total  pro- 
duction and  the  value(s)  or  unit  prlce(s) 
established  by  the  Supervisor  for  such  pro- 
duction. Each  working  Interest  o^-ner,  in- 
cluding the  operator,  will  be  held  account- 
able for  the  timely  submittal  of  remittance 
advices  and  payments  for  their  projjor- 
tlonate  share  in  the  total  production.  How- 
ever, In  those  situations  where  the  operator 
and  Individual  working  interest  owners  In  a 
)olnt  venttire  project  conducted  on  a  lease 
basis  elect  to  separately  sell  or  dispose  of 
their  proportionate  share  in  that  production, 
the  operator  mtist  timely  submit  the  c^)era- 
tlons  reports  for  the  lease.  Each  working  in- 
terest owner,  including  the  operator,  will  be 
held  re^wnslble  tor  the  timely  submittal  of 
sales  and  royalty  reports,  supporting  docu- 
mentary evidence,  remittance  advices,  and 
payments  which  reflect  the  disposition  of 
their  share  In  the  total  production  from  the 
lease,  and  the  value(s)  or  unit  prlce(s) 
established  by  the  Supervisor  for  their  pro- 
portionate share  in  such  production.  Where 
each  working  Interest  owner  In  a  Joint  ven- 
ture project  conducted  ptirsuant  to  a  com- 
munltlzatlon or  unitization  agreement  elects 
to  separately  sell  or  dispose  of  Its  propor- 
tionate share  In  that  production,  the  repcMi;- 
Ing  reqviirements  for  ecMSh  such  party  are, 
with  one  exception,  the  same  as  that  speci- 
fied above  In  regard  to  individual  reporting 
for  Joint  venttire  projects  conducted  on  a 
lease  basis.  That  exception  is  that  the  In- 
dividual Monthly  Reports  (rf  Sales  and 
Royalty  (Form  9-361)  must  reflect  the  dis- 
position of  the  total  production  from  the 
communltlzed  tract  or  unit  participating 
area. 

Beginning  with  the  production  month  of 
April  1977,  operators  and  working  Interest 
owners,  as  applicable,  will  be  required  to 
file  for  each  lease,  unit  participating  area, 
or  communitlzed  tract,  for  which  they  have 
reporting  responsibilities,  a  package  sub- 
mittal which  Includes  the  Monthly  Report  of 
Sales  and  Royalty  (Form  9-361),  ptir- 
cha.ser(s)  and  gasoline  plant  statements,  and 
other  supporting  documentary  evidence.  The 
Initial  package  report  must  be  received  by 
the  Supervisor  no  later  than  June  10,  1977. 
Unless  otherwise  authorized  In  writing  by 
the  Supovlsor,  all  subsequent  package  sub- 
mittals mtist  be  received  in  the  office  of  the 
Supervisor  by  the  10th  day  of  the  .second 
month  next  following  the  production  month. 
However,  If  said  10th  day  of  the  month  falls 
on  a  nonwork  day,  the  submittal  shall  be 
due  not  later  than  the  last  official  working 
day  prior  thereto. 


Degtr.riing  with  the  production  nvtuth  c' 
April  1977,  the  Monthly  Report  of  Opera- 
tions (F>>rm  9-329)  must  also  be  received  by 
the  10th  day  of  the  second  month  next  fol- 
lowing the  production  month  unless  other- 
wL'ie  modified  as  specified  above  but  need  not 
accompany  the  Form  9-361  and  its 
attachments. 

Beginning  with  the  production  month  of 
April  1977,  all  royalty  payments  must  be  re- 
ceived without  exception  in  the  office  of  the 
Supervisor  by  the  last  day  of  Uie  month  next 
following  the  production  mouth  or  the  next 
official  working  day  thereafter  if  said  last 
day  occtirs  on  a  nonwork  day.  Beginning 
with  the  production  month  of  October  1977, 
all  payment,  including  those  for  royalty 
mtist  be  accompanied  by  a  remittance 
advice. 

All  repori.<=,  supporting  doctnnentary  evi- 
dence, and  payments  must  be  identified  by 
the  appropriate  Federal  lease,  unit,  or 
conun unitization  agreement  contract  num- 
ber(s).  and  each  report  must  be  signed  by 
an  authorized  person. 

Beginning  with  the  manually  prepared 
data  submitted  for  the  production  month  of 
October  1977,  the  use  of  Forms  9-329,  &-361, 
and  9-614-A,  as  revised  effective  February 
1976,  will  be  mandatory. 

Operators  who  currently  furnish  magnetic 
tape  or  key-ptinched  card  data  to  the 
specifications  of  the  Conservation  Division 
for  direct  input  of  charge  and/or  payment 
data  into  the  Division's  automated  data 
processing  system  will  be  permitted  to  con- 
tinue that  practice;  provided,  however,  that 
beginning  with  the  production  month  of 
April  1977,  all  reports,  including  printouts 
of  automated  Input,  supporting  documen- 
tary evidence,  remittance  advices,  and  ap- 
plicable payments  must  be  submitted  to  the 
Supervisor  In  accordance  with  the  schedule 
set  out  above. 

Beginning  with  the  production  month  of 
October  1977,  operators  having  computer 
capability  will  be  permitted  to  submit 
printouts  in  lieu  of  the  revised  Forms  9-329, 
9-361,  and  &-fll4-A  provided  that  such  print- 
outs are  Identical  In  all  respects  to  said 
forms. 

The  following  is  a  detailed  explanation 
of  the  required  monthly  items  which  are 
to  be  submitted. 

A.  Monthly  report  of  operation  (Form  S- 
329).  A  report  covering  the  operations  con- 
ducted on  each  well  on  a  lease,  unit  area, 
unit  participating  area,  or  commtinltlzed 
tract  must  be  filed  by  the  operator  each 
month  in  duplicate  on  Form  9-329  or  an 
acceptable  computer  printout  as  above  de- 
fined. This  report  must  be  furnished  monthly 
beginning  with  the  month  In  which  the 
first  well  is  commenced.  All  wells  must  be 
shown  on  the  report  untu  approved  by  the 
Geological  Survey  as  plugged  and  abandoned. 

Shut- In,  temp)orarlly  abandoned,  and 
other  Inoperative  wells  must  be  reported 
each  month  even  though  there  may  be  no 
operations  or  production.  A  separate  monthly 
report  is  required  for  each  lease,  unit  area, 
unit  participating  area,  or  communltlzed 
tract.  The  report  mtist  be  ftilly  completed 
and  provide  a  detailed  breakdown  of  all 
production  by  well  and  the  disposition  of 
all  production  from  the  lease,  unit  partici- 
pating  area,  or  communitlzed  tract. 

Gas  volumes  shall  be  reported  in  MOP 
(1,000  cubic  feet)  at  a  pre.ssure  and  tem- 
perature base  of  14.73  psla  and  60*F., 
unless  otherwise  directed  In  writing  by  the 
Supervisor. 

Anntial  rep>orts  may  be  submitted  for  shut- 
in  leases  provided  that  prior  approval  Is  ob- 
tained from  the  Sui>ervisor.  When  approved, 
annual  reports  must  be  filed  on  a  lease- 
year   ba-sis   and   received    by   ihe   Supervisor 


no  laie-  '.liar.  60  days  f<j".".oi»  :i:g  the  ev.d  of 
the  lease  year.  However,  monthly  rtpon- 
must  be  commenced  immediately  whenever 
operations  and/or  production  are  refumed 

B.  Monthly  report  of  sales  and  rctjalty 
(Form  9-361).  A  report  on  Form  9-3ei.  ct 
an  acceptable  computer  printout  a.<;  bbo\e 
defined,  must  be  filed  monthly,  in  accord- 
ance with  the  Instructions  set  fortii  ur.der 
the  general  requirements  of  this  Seciior. 
VI.,  by  each  responsible  party  beginnmp  with 
the  month  In  which  the  first  well  is  com- 
pleted. The  Initial  report  must  also  include 
those  volumes  of  oil  and  gas  produced  dur- 
ing testing  and  completion  operations  wLicli 
are  subject  to  royalty  or  compensation 

These  separate  reports  must  reflect,  bv 
Indivldvial  product,  the  disposition  of  the 
total  production  from  the  lease,  unit  par- 
ticipating area,  or  conununitlzed  tract  w;-,:c".i 
Is  subject  to  royalty  or  compensation  ar.d 
the  value  (s)  or  unit  price (s)  established  by 
the  Supervisor  for  each  reporting  party  s 
proportionate  share  in  such  production. 

Gas   voltLme»9   shall    be   reported    in    MCF 
(1,000  cubic  feet)    at  a  pressure  and   tem- 
perature   base    of    14  73    psla    and    60  F 
unless  othenMse  directed  in  writing  by  the 
Supervisor. 

Each  report  shall  Include  only  the  dispo- 
sition of  products  for  the  month  being  re- 
ported. Annual  reports  on  a  lease-year  ba<:< 
may  be  submitted  for  shut-in  leases  If  prior 
approval  Is  obtained  from  the  Supervisor 
provided  that  the  report  Is  received  withi:. 
thirty  (30)  days  after  the  end  of  tlie  lea'-e 
year. 

Leases  whose  royalty  is  based  on  a  .>;lidine 
or  step  scale  rate  are  affected  by  the  total 
production,  well  count,  gravity,  or  number 
of  days  in  th©  month,  depending  on  the 
terms  of  the  lease;  accordingly,  these  item? 
are  essential  *or  computing  royaltlee  and 
must  be  properly  repiorted  each  month.  Title 
30  CFR  221  sets  forth  the  criteria  for  deter- 
mining monthly  the  appropriate  well  couni 
Other  information  related  to  computing  roy- 
alties for  these  leases  may  be  obtained  fron: 
the  Supervisor. 

The  Supervisor  will  consider  propoMils  for 
the  submittal  of  magnetic  tape  or  key- 
punched card  data  In  Ueu  of  Form  9-361.  and 
may  be  contacted  for  more  Information  re- 
ragdlng  the  Division's  requirements  for  this 
type  of  repwrtlng. 

C.  Purchaser's  atatementf.  run  iukeu. 
tank  tables,  and  gas  plant  statements.  All 
sales  of  crude  oU,  condensate,  gas.  aasociated 
liquid  hydrocarbons,  and  other  byprodticts 
produced  from,  or  for  the  benefit  of.  Federal 
oil  and  gas  leases,  and  for  which  the  Super- 
visor requires  a  separate  accounting,  should 
be  oonflrrned  by  copies  of  appropriate  pur- 
chaser, settlement,  or  gafioline  plant  state- 
ments prc^>erly  identified  by  Federal  lease  or 
contract  number.  In  situations  where  pur- 
chaser, settlement,  or  gasoline  plant  state- 
ments are  not  available  or  it  Is  determined 
that  such  statements  are  insufticient  to  tx-K- 
firm  reported  volumeis)  and  valueisi  the 
SupervlsM'  may  require  that  additionai  docu- 
mentation be  furnished.  When  required  rv.n 
tickets,  related  tank  tables,  meter  provii.g  re- 
ports, pipeline  run  statements  issued  by  coni- 
mcHi  carrier  pipelines,  gas  meter  charts,  check 
oounterfolls.  or  other  docviments  that  confirm 
the  operator's  or  working  interest  owners 
reported  volumes  and  receipts  must  be  s>ufc- 
mitted. 

Where  purchaser,  settlement,  pipeline  run, 
or  gasoline  plant  statements  are  submitted, 
the  <^>eratar  generally  will  mt  be  reqtiested 
to  also  submit  rvin  tickets  and  related  tank 
tables,  gas  meter  charta,  or  check  counter- 
foils covering  shipments  shown  on  such  state- 
ments, provided  that  (1)  such  documents 
properly  Identified  by  Federal  le«se  or  cf>n- 
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tract  number,  must  be  submitted  promptly 
wten  requested  by  the  Supervisor  and  (2)  all 
such  documents  are  retained  by  the  operator 
for  a  period  of  not  lees  than  six  years.  Tank 
taJ)les  shall  be  retained  during  the  life  of  the 
tank  and  for  six  years  thereafter. 

D.  Payments.  The  Geological  Survey  Is  re- 
sponsible for  maintaining  the  lease  accounts 
of  all  producing  Federal  leases,  all  Federal 
leases  which  are  subject  to  compensatory 
royalty  assessments  or  underground  storage 
a^eements.  Remittances  under  such  leases 
for  rent^il.  when  applicable,  or  for  production 
royalty,  compensatory  royalty,  minimum 
royalty,  royalty  or  compensation  for  lost  oil 
or  gas.  or  fees  pursuant  to  a  storage  agree- 
ment must  be  made  payable  to  the  U.  S. 
Geological  Survey. 

Advance  rental  payments  must  be  received 
In  the  office  of  the  Supervisor  on  or  before 
the  anniversary  date  of  the  lease  for  those 
leases  whose  accounts  are  maintained  by  the 
O«ological  Survey  and  which  are  subject  In 
•whole,  or  in  part,  to  the  payment  of  rental. 
The  due  date  Is  critical  on  many  leases  which 
do  not  Include  a  well  capable  of  production 
in  paying  quantities,  as  all  leases  requiring 
the  payment  of  advance  rental  which  are 
subject  to  Pub.  L.  555  will  expire  by  their 
owTJ  ternvs  If  the  rental  payment  is  not  timely 
received. 

All  such  separate  payments  which  are  made 
to  the  •Geological  Survey  must  be  accom- 
panied by  a  Rental  and  Royalty  Remittance 
Advice  (Form  9-614-A)  that  Identifies  each 
Federal  lease  or  contract  number  and,  as  ap- 
plicable, the  product,  month  of  sale,  and  the 
amount  attributable  to  each  lease  or  contract. 
Operators  are  encouraged  to  file  a  separate 
payment  and  remittance  advice  when  sub- 
mitting advance  rentals  to  assure  proper  and 
tinely  credit  to  the  lease  account. 

The  Supervisor  will  consider  proposals  for 
the  submittal  of  magnetic  tape  or  key- 
punched card  data  In  If^  of  a  Rental  and 
Royalty  Remittance  Advi^  Form  9-614-A, 
and  may  be  contacted  for  more  information 
regarding  the  Division's  requirements  for  this 
tjpe  of  reporting. 

VII.    LOAD    OIL 

Any  oil  or  other  liquid  hydrocarbons  pro- 
doced  from,  or  for  the  benefit  of,  a  Federal 
lease,  and  which  is  used  for  the  treatment  of 
a  -well  on  or  off  that  lease.  Is  defined  as  load 
oa.  Royalty  is  due  on  all  such  transfers 
whether  the  oil  Is  used  on  the  lease  or  other- 
wise, and  must  be  accounted  for  on  the 
monthly  reports.  Forms  9-329  and  9-361,  as 
though  a  sale  had  occurred. 

The  value  of  any  such  load  oil  must  be 
equal  to  the  highest  net  price  paid  for  any 
regular  crude  oil  or  other  liquid  hydrocarbon 
ran  of  comparable  gravity  made  from  the 
lease,  unit  participating  area,  or  communi- 
tized  tract  during  the  month  of  the  transfer 
or  the  actual  price  received  by  the  operator, 
whichever  Is  greater. 

■Where  royalty  Is  paid  at  the  time  of  trans- 
fer, a  volume  of  crude  oil  or  other  liquid  hy- 
drocarbon equal  to  the  volume  of  the  load 
oil  used  In  the  treatment  may  be  recovered 
aiid  disposed  of  royalty-free,  provided  that 
sacb  recovery  is  credited  against  the  first 
production  from  the  treated  well  after  treat- 
nent.  K  an  operator  falls  to  request  a  credit 
against  production  Immediately  after  treat- 
tsent,  no  such  royalty-free  recovery  will  be 
allowed  unless  the  operator  presents  evi- 
dence, acceptable  to  the  Supervisor,  that 
such  delay  Is  Justified.  The  value  of  load  oil 
recovered  shall  not  exceed  the  average 
weighted  price  of  all  oil  or  other  liquid  hy- 
drocarbons sold  from  the  lease,  unit  partici- 
pating area,  or  communltlzed  tract  during 
the  month  of  recovery. 

No  credit  on  royalty  will  be  allowed  the 
operator  for  recovered  load  oil  unless  com- 
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plet«  documentation  is  attached  to  the 
Monthly  Report  of  Sales  and  Royalty  (Form 
9-361)  to  substantiate  the  use  and  recovery 
of  such  load  oU.  This  documentation  must 
include  the  following  information: 

A.  For  trsmsfers  between  Federal  leases: 
The  Federal  lease  number  from  which  the  i 

oil  was  produced.  ' 

The  Federal  lease  number  to  which  the  oil 
was  transferred. 

The  number  and  location  of  the  well 
which  was  treated. 

The  volume  of  oil  used  in  the  treatment. 

Acceptable  evidence  to  substantiate  the 
recovery  of  load  oil  for  which  a  credit  is 
.sought. 

B.  For  transfers  to  a  Federal  lease  from  a 
no»i-Federal  source: 

The  source  from  which  the  oil  was  ob- 
tained. 

The  name  and  address  of  the  seller. 

Date  of  purchase, 
was  transferred. 

Transporter. 

The  Federal  lea.se  number  to  which  the  oil 

The  number  and  location  of  the  well 
which  was  treated. 

The  volume  of  oil  used  in  the  treatment. 

Acceptable  evidence  to  substantiate  the 
recovery  of  load  oil  for  which  a  credit  is 
sought. 

C.  Transfers   of   load   oil   from   a   Federal 
lease  to  a  non-Federal  lease  are  to  be  re-  • 
parted  as  a  sale,  and  no  subsequent  credit 
wHl  be  allowed. 

If  the  required  Information  under  Item  A 
or  B  hereof  is  contained  In  an  affidavit  pre- 
pared for  submittal  to  the  purchaser  or  to 
another  Federal  or  State  agency,  a  copy  of 
said  affidavit  will  normally  meet  the  docu- 
mentation requirements  of  the  Geological 
Swrvey.  i 

'  Vm.  OVERPAYMENTS  | 

An  overpayment  on  a  Federal  lease  can  be 
recovered  either  by  requesting  a  refund  from 
the  Supervisor  or,  with  the  prior  approval  of 
the  Supervisor,  by  withholding  an  amount 
equal  to  the  overpayment  from  subsequent 
royalties  accruing  to  the  lease  on  •which  the 
overpayment  was  made.  I 

IX.  LEASE  ACCOUNT  ADJUSTMENT  ' 

An  error  on  a  Monthly  Report  of  Sales  and 
Royalty  (Form  9-361)  and/or  a  Rental  and 
Hoyalty  Remittance  Advice  (Form  9-614-A) 
rtqulres  special  attention  because  of  the 
effect  that  an  adjustment,  If  not  accounted 
f©r  properly,  may  have  on  the  minimum 
royalty  obligation  of  a  lease,  the  royalty  rata 
of  a  variable  royalty  rate  lease,  and  because 
ot  the  problems  that  may  result  In  reconcll-. 
lag  a  lease  account  when  monthly  royalty 
charges  and  payments  do  not  agree. 
'.  In  order  that  these  problems  may  be  svib« 
ssantially  eliminated,  it  Is  required  that  the 
disposition  of  each  months's  production  and 
the  corresponding  payments  be  reported 
separately  and  not  combined  with  any  othej 
iBonth's  business.  A  separate  Monthly  Report 
oir  Sales  and  Ro:^alty  and.^or  Rental  and 
Royalty  Remittance  Advice,  identified  as  an 
"lamended"  ref)ort  or  advice,  will  be  required 
to  correct  any  tffroneous  entry  shown  on  a 
previous  month's  repiort  or  advice.  Amended 
reports  must  show  the  total  entry,  as  cor- 
rected, not  Just  the  difference  between  that 
previously  reported  and  what  should  have 
been  reported.  In  other  words,  where  pre- 
viously reported  data  Is  to  be  corrected,  a 
t;wo-line  entry  will  be  required  on  the 
^mended  report  or  advice.  One  entry  wlU 
show  the  information  previously  reported  as 
a  cr«dlt  or  negative  entry  and  the  second 
entry  will  show  the  corrected  Information  as 
a  debit  or  positive  entry. 

Unless   otherwise   directed   in   WTltlng   by 
the  Supervisor,  amended  reports  or  advicee 
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may  Include  corrections  for  more  than  one 
lease,  unit  participating  area,  or  communlti- 
zation  tract  and  may  also  Include  corrections 
covering  more  than  one  month.  No  method 
different  from  that  prescribed  above  may  be 
used  In  making  adjustments  without  the 
prior  approval  of  the  Supervisor. 

X.    MEASUREMENT    AND    STORAGE    REQUIREMENTS 

All  production  from  a  lease,  unit  partici- 
pating area,  or  communltlzed  tract  shall  be 
gauged  or  measured  according  to  methods 
approved  by  or  acceptable  to  the  Supervisor. 
However,  the  Supervisor.  However,  the  Su- 
pervisor's specific  written  approval  must  be 
obtained  prior  to  Installing  an  ACT  meter, 
commingling  production  between  leases  or 
formations,  or  the  use  of  common  storage  or 
off-lease  facilities. 

XI.  STATEMENT  OF  ACCOUNT    (FORM  9-1424) 

Lessees  and  operators  will  be  provided  a 
Statement  of  Account  (Form  9-1424)  re- 
capitulating all  transactions  affecting  each 
of  their  leases  on  a  month-to-month  basis. 

Lessees  and  operators  should  review  the 
Statement (s)  of  Account  to  ensure  that  roy- 
alty charges  and  payments  are  properly  ac- 
counted for  and  that  the  lease  account  Is 
correct.  Any  amount  shown  as  owed  must  be 
promptly  remitted  unless  there  Is  an  ap- 
parent error,  in  which  event  the  discrepancy 
must  be  called  Immediately  to  the  attention 
of  the  Supervisor. 

Xn.  NONCOMPLIANCE,  VIOLATIONS.  AND 
ASSESSMENT  OF  LIQUIDATED  DAMAGES 

Failure  to  submit  properly  completed  re- 
porting forms,  supporting  documentary  evi- 
dence, remittance  advices,  or  payments  by 
the  due  dates  will  be  considered  as  Inci- 
dences of  noncompliance  and  will  result,  in 
the  assessment  of  liquidated  damages  or 
other  appropriate  action  being  taken  for  each 
violation.  'When  liquidated  damages  are 
assessed,  the  amount  of  the  assessment  will 
be  determined  In  accordance  with  Title  30 
CFR221. 


(Date)  (Oil  and  Gas 

Supervisor) 


(Area) 
Approved. 

RUSSELL  G.  Wayland, 

Acting  Chief,  Conservation  Division 

(FR  Doc .77-2 189  Filed  l-24-77;8:45  am] 


Mining  Enforcement  and  Safety 
Administration 

GROUND  CHECK  CIRCUITS  FOR  THREE- 
PHASE  ALTERNATING  CURRENT  LOW- 
AND  MEDIUM-VOLTAGE  RESISTANCE 
GROUNDED  CIRCUITS 

Technical  Seminars 

Section  309(c)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969  (30 
U.S.C.  869(c))  (§75.902,  Part  75,  30 
CPR)  required  that  within  six  months 
of  the  operative  date  of  the  Act  that 
three-phase  alternating  current  low- 
and  medium-voltage  resistance- 
grounded  systems  shall  include  a  fail- 
safe grounded  check  circuit  to  .monitor 
continuously  the  grounding  circuit  to  as- 
sure continuity  of  the  grounding  circuit. 
That  section  further  recognized  that 
such  equipment  might  not  be  available 
and  provided  that  an  extension  of  time, 
not  in  excess  of  12  months,  might  be 
permitted  by  the  Secretary  on  a  mine- 
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by-mlne  basis  If  he  determined  that  such 
equipment  was  not  available. 

Early  attempts  at  compliance  neces- 
sitated Installation  of  a  ground  check 
conductor  in  trailing  cables  of  electric 
face  equipment.  The  Installation  of  the 
additional  conductor  destroyed  the  elec- 
trical symmetry  of  the  cable  causing  In- 
duced currents  in  the  grounding  con- 
ductor of  the  cable.  This  Induced  current 
resulted  in  incentive  arcing  when  the 
frames  of  two  machines  came  in  con- 
tact. Since  machine  frames  come  in  con- 
tact regularly  In  the  face  areas  of  coal 
mines  where  methane  is  most  likely  to  be 
released,  an  extremely  dangerous  con- 
dition was  created. 

On  March  23,  1971,  the  then  Assistant 
Director,  Coal  Mine  Health  and  Safety, 
Bureau  of  Mines,  In  recognition  of  the 
extremely  dangerous  condition  resulting 
from  incendive  arcing.  Issued  a  memo- 
random  to  all  coal  mine  operators  sus- 
pending installation  of  ground  check 
circuits  which  required  a  ground  check 
conductor  trailing  cables  serving  alter- 
nating current  face  equipment. 

The  intermachine  arcing  problem  has 
now  been  solved.  Tested  and  proven 
equipment  is  now  available  that  will 
limit  the  induced  energy  in  the  trailing 
cable  grounding  conductor  to  less  than 
incendive  levels.  Reliable  gi'ound  check 
devices  have  now  been  developed  by  six 
different  manufacturers  that  will  satisfy 
the  requirements  of  section  75.902,  Part 
75,  30  CFR.  A  representative  number  of 
ground  check  devices  produced  by  the 
six  manufacturers  have  undergone  ex- 
tensive laboratory  testing  by  MESA 
Technical  Support  and  extensive  field 
testing  by  industry  electrical  engineers. 
The  results  of  these  tests  indicate  that 
the  devices  are  reliable  when  properly 
Installed  and  maintained. 

A  survey  of  the  six  manufacturers  of 
ground  check  devices  Indicates  that  the 
nece^ary  groimd  check  units  can  be 
supplied  in  sufBclent  numbers  to  allow 
complete  industry  compliance  within  six 
months  after  orders  are  received.  It  Is 
estimated  that  an  additional  three 
months  may  be  needed  for  modification 
of  power  centers  and  distribution  lines 
to  allow  installation  of  the  ground  check 
circuits. 

In  view  of  the  capability  that  now 
exists  to  suppress  incentive  intermachine 
arcing  and  the  development  of  the  tech- 
nology and  availability  of  reliable  groimd 
check  devices,  the  memorandum  of  the 
Assistant  Director  of  March  23,  1971,  is 
therefore  rescinded  and  revoked  anc'.  coal 
mine  operators  will  be  required  to  comply 
with  the  provisions  of  sections  75.902 
through  75.902-4,  Part  75,  30  CTR  on  and 
after  December  31,  1977. 

Commencing  April  1,  1977,  MESA  in- 
spection personnel,  upon  observing  three- 
phase  alternating  current  powered  face 
equipment  which  Is  being  operated  and 
which  does  riot  comply  with  sections 
75.902  through  75.902-4  will  Issue  a  Safe- 
guard Notice  to  the  operator  of  the  coal 
mine.  The  Safegtiard  Notice  wiU  advise 
the  mine  operator  that  the  technology 
and  equipment  Is  now  readily  available 
for    C(Hnpliance    with    sections    75.902 


through  75.902-4  and  that  on  and  after 
December  31.  1977,  the  CH}erator  shall  be 
required  to  comply  with  those  standards. 

If  present  forecasts  of  availability  of 
ground  check  devices  prove  to  be  accur- 
ate, failure  to  have  such  -round  check 
circuits  installed  and  pn-iperly  main- 
tained on  and  after  December  31,  1977, 
will  be  considered  cause  for  the  isstmnce 
of  a  Notice  of  Violation  imder  section 
104  of  the  Act. 

In  order  to  acquaint  coal  mine  opera- 
tors and  the  coal  mining  mdustry  with 
the  availability,  technologj-.  and  current 
state  of  the  art  of  groimd  check  moni- 
toring, a  series  of  teclinlcal  seminars 
will  be  conducted.  The  date,  time  and 
locations  of  the  seminars  and  seminar 
program  are  as  follows: 

March  8,  1977 — 9  a.m. 

National  Mine  Health  and  Safety  .\cacUmy. 
Beckley,   West   Virginia. 

^LARCH   11,  1977— 9  AM. 

Holiday  Inn-Airport,  6000  Tenth  Ave    Nortli, 
Birmingham.  Alabama. 

March  15.  1977 — 9  a  m. 

Bureau  of  Mines  Building.  4800  Fo'.be?  A\e  . 
Pittsburgh,  Pennsylvania. 

March  22,  1977 — 9  a  m 

Holiday  Inn-Airport,  4040  Quebec  Bivci    Den- 
ver, Colorado. 

KUech  24,   1977—9  a  m. 

Holiday   Inn-North.   4545   North    Lindbergh. 
Brldgeton  (St.  Louis) ,  Missouri. 

Seminar  Pr..cf.am 

9:00  a.m.     Introduction. 
9.15  am.     Design  Parameters  —  XJ  S.  Bu- 
reau of  Mines  and  West  Vir- 
ginia University. 
10:15  am.     Technical    Support 
and    Acceptance 
Check  Circuits. 
10:45  a.m.     Break. 
11:00  am.    Industry    Test    and 

Program. 
11:30  a.m.     Development  Problems. 
12:00  Noon  Lunch. 
1:15  pjn.    Manufacturers'  Presentations 
3:16  pjn.     Bretik. 

3:30  pjn.    Monitor  Test  Procedure". 
4:00  pjn.     Pan^l  Discussion. 
5:00  p.m.    Adjournment. 

Interested  persons  who  plan  to  attend 
a  seminar  are  requested  to  notify  the 
Mining  Enforcement  and  Safety  Ad- 
ministration, Technical  Support.  2239 
South  Kanawha  St.,  Beckley,  West  Vir- 
ginia 25801.  Telephone  304-255-1581  of 
their  Intention  to  attend,  which  seminar 
they  will  attend,  and  the  number  of  per- 
sons attending. 

Dated:  Januarj-  17,  1977. 

Raymond  A.  Peck,  Jr.. 
Deputy  Assistant  Secretary 
of  the  Interior. 

IFR  Doc  77-2233  Filed  1-24-77; 8:45  am] 


E^valuation 
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Mining  Enforcement  and  Safety 
Administration 

ZIPPERTUBING  CO.  MINE  CABLE 
SPLICE  KIT 

Action  to  Rescind  Acceptance 

Pursuant  to  a  notice  (nibllshed  in  the 
F^EDERAL  Register  for  November  19,  1976 


(41  FR  51128) ,  a  hearing  was  held  by  the 
Mining  Enforcement  and  Seiety  Ad- 
ministration (MESA)  In  Pittsburgh.  Pa. 
on  December  9.  1976.  Hie  purpose  of  the 
hearing  was  to  receive  relevant  evidence 
concerning  whether  the  acceptance 
issued  for  The  Zippertubing  Co.  mine 
cable  splice  kit,  under  Acceptance  Num- 
ber 151-1-MESA,  should  be  rescinded  for 
cause  on  the  grounds  that  splices  pre- 
pared using  Zippertubing  Co.  kits  were 
not  flame-resistant.  The  heering  record 
was  held  open  until  December  24,  1976. 

Evidence  introduced  by  MESA  i^liows 
that  19  splices  prepared  using  Zippertub- 
ing Co.  mine  cable  splice  kits,  under  Ac- 
ceptance Number  151-1-MESA.  we:-e 
tested  to  determine  whether  the  splices 
met  the  flame  resistance  requirementv<; 
-set  forth  in  30  CFR  18.64.  Eighteen  of  the 
19  niine  cable  splices  tested  failed  to  meet 
those  requirements. 

Representatives  of  The  Zippertubing 
Co.  did  not  dispute  the  findings  of  MESA 
regarding  the  failure  of  the  18  mine  cable 
splice  kits.  They  offered  Into  the  record 
various  documents  primarily  relating  to 
quality  control  procedures  for  their  mine 
cable  splice  kits.  In  response  to  questions 
at  the  hearing.  The  Zippertubing  Co. 
stated  that  they  were  unable  to  explain 
why  the  accepted  spUce  kits  tested  by 
MESA  failed  to  pass  flame  resistance 
tests.  However,  they  agreed  to  conduct 
tests  in  an  effort  to  determine  tlie  cause 
of  the  failure. 

On  December  21,  1976.  a  We5.iern 
Union  Telefax  was  received  by  MESA  m 
which  The  Zippertubing  Co.  stated  tliat 
they  had  "positively  been  able  to  identify 
the  cause  of  the  splices  failing  to  meet 
the  flammable  requirements."  Tliey  fur- 
ther stated  that  one  large  shipmeiit  cf 
a  component  had  been  certified  to  meet 
Underwriters*  Laboratories  requirement, 
but  that  tests  proved  that  either  the  fire- 
retardants  were  omitted  or  did  not  have 
sufficient  quantity  to  provide  satisfactory 
retardancy.  It  was  noted  that  materials 
to  substantiate  their  findings  would  be 
forwarded  under  separate  cover  for 
MESA  verification.  Other  steps  to  be  un- 
dertaken by  The  Zippertubing  Co.  were 
also  outlined.  No  verification  material 
has  been  received  by  MESA  as  of  this 
date. 

In  view  of  the  undisputed  failure  of 
the  Zippertubing  Co.  mine  cable  splice 
kits,  I  find  that  imder  30  CFR  18.16  cause 
exists  on  the  stated  groimds  for  rescind- 
ing Acceptance  Number  151-1-MES.\ 
issued  for  The  Zippertubing  Co.  mine 
cable  splice  kits.  Because  the  scope  and 
extent  of  corrective  action,  including 
quality  control  procedures,  require  com- 
plete retestlng  and  reevaluation.  this 
finding  would  not  have  been  otlierwise, 
even  if  The  Zippertubing  Co.  had  sub- 
mitted data  or  evidence  substantiating 
their  December  21,  1976  statement  a?  to 
the  cause  of  the  failures. 

'if  in  the  future.  the< cause  of  tiie 
failure  is  verified  and  Tlie  Zippertubing 
Co.  is  prepared  to  tntrodUce  quaUty  con- 
trol measures  necessary  to  Insure  the 
quaUty  of  the  product.  The  Zlpi>ertublng 
Co.  may  submit  a  new  i4>pUcatlon  for 
acceptance.  At  that  time,  thorough  re- 
view and  testing  would  be  performed  by 
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MESA  to  deiennine  whether  ai;  accei)t- 
ance  should  be  i>.sued. 

Accordingly,  notice  is  given  that  Ac- 
ceptance Number  151-1-MESA  issued  for 
The  Zippertubing  Co.  mine  cable  splice 
kit  is  heieby  reminded.  elTective  on  Janu- 
ary  31.    1977. 

Diitfd:   Janu.uy  17.  1977. 

Robert  E.  Benneit, 

Adfisu'hlrutor,  Mining  Enforcement 

and  Safety  Administration. 

IfR  '.)■    77  l>il7FUedl   24  77;8;45  ar.i' 


NOTICES 


I  Murray   Comity 

CliAlsworih    vicinity,    Fort    Mountain     E 


National  Park  Service    < 

NATIONAL  REGISTER  OF  HISTORIC 
PLACES 

Notification  of  ''ending  Nominations 

Nominations  for  the  following  proper- 
ties being  considered  for  listing  in  the 
National  Register  were  received  by  the 
National  Park  Service  before  January- 17, 
1977.  Pursuant  to  section  60.13(a)  of  36 
CFR  Part  60,  published  in  final  form  on 
January  9,  1976,  written  comments  con- 
aeming  the  significance  of  these  proper- 
ties under  the  National  Register  criteria 
for  evaluation  may  be  forwarded  to  the 
Keeper  of  the  National  Register,  National 
Park  Service,  U.S.  Department  of  the 
Blterior,  Washington,  D.C.  20240.  Writ- 
ten comments  or  a  request  for  additional 
time  to  prepEire  comments  should  be  sub- 
mitted by  February  4,  1977. 

William  J.  Murtagh, 
Acting  Chief.  Office  of  Archeology 
and  Historic  Preservation. 

ALASKA 

Yukon-Koyukuk  Division 

Healy  vlclnjty.  Mine  Safety  Car  5.  E  of  Healy 
at  Uslbelli-Suntrana  Spur  99787. 


or 


rciialsworlh  off  U.S.  76 

Mu.-^cogee   County 
C'o'.vunbiis,  Ballard-Hart  House.  1408  3rd  Ave 

j  Troup   County 

^ioUIU\llle     vicinity,     Van     B'oddie,     Nathan 
i//0!i-p.  \V  of  Mountville  on  GA  109. 

i  ILLINOIS 

'  Adams   County 

qJLiiiiLy.  i:  S    Post  Office  and  CourUioii.>e   2u0 
j  N.8U1  .St. 
I  IOWA 

Cass   County 

Lewis  \iciiuty.  Hitchcock,  George  B..  House, 
\V  of  Lewis. 

MARYLAND 

•  Carroll  County 

We.stminster      vicinity.      Friendship      Valley 
Farm.  1  mi.  S  of  Westminster  at  950  Glbt 
'  Rd.  I 

Howard  County  I 

Kllicott  City  vicinity,  White  Hall,  W  of  Elli- 
coii  City  at  4130  Chatham  Rd. 

Prince  Georges  County  | 

Brandy  wine  vicinity,  St.  Paul's  Parish  Church 
■  tBadenl,   SE   of  Brandywine   off   MD   381. 

MINNESOTA  | 

Chippewa  County  1 

Montevideo,  Budd,  Charles  H.,  House.  219  NJ 

3rd  St. 
Montevideo,  Chippeaw  County  Bank,  N.  Ists 

St.  and  Lincoln  Ave.  I 

Koochiching  County  I 

international     Palls,     Koochiching     Count 
]  Coiirf/iouse,  4thSt.  andSth  Ave. 


.  ARIZONA 

Gila  County 
Olobe  vicinity,  Gila  Pueblo,  S  of  Glolje. 

CALIFORNIA 

Orange  County 
8aa  Juan  Capistrano  vicinity,   Hot   Springs 
Road,  CA  74  from  Mission  San  Ji;.in  Cap- 
istrano E  of  Hot  Springs. 

COLORADO 

Montezuma  County 

Cortez,   Anasazi   Archeological   Distrut    US. 
160  (also  in  Dolores  County) . 

CONNECTICUT 

Fairfield   County 
Norwalk  vicinity.  Rock  Ledge    S  <.>f  N^irwalK. 

at  33,  40-42  Highland  Ave. 
Tnunball  vicinity,  Kaatz  Icehou-e   \  Trvini- 

ball  at  255  Whitney  Ave. 

Litchfield  County 
Wlnsted,    Winsted    Green    Historic    DistrUt, 
U.S.  44  and  CT  8. 

GEORGIA 

Dougherty  Countjf 
Albany,  Farkas,  Samuel,  House,  328  W.  Broad 

Ave. 
Albany,  Smith,  W.  £.,  House,  516  Flint  Ave. 


1 


'.  Swift  County 

Appleton,  Appleton  City  Hall,  23  S.  Miles  St. 
▲ppleton,    Benson,    Elmer,    House,    150    W, 

Rooney. 
Benson,    Swift    County    Courthouse,    Idalia 

Ave.  and  14th  St. 

'  Washington  County 

Stillwater,  Chicago,  Milwaukee  and  St.  Paul 
Freight  House  and  Depot,  233-335  Watet 
St. 

MISSISSIPPI 

Adams  County 

i!Iat<;hez.  Elm  Court,  42  John  R.  Jvmkia  Dr, 

NEW  JERSEY 

Burlington  County 


Moorestown    vicinity.    Farmer's    Hall,   SE   o, 
■    Moorestown  on  Mt.  Laurel  Rd. 
Pemberton,  Morris  Mansion  and  Mill,  Han« 
,    over  St. 

Camden  County  | 

Che.silhurst.   Grant  A.M.E.  Church,  4th  and 
Washington  Sts. 

Cape  May  County 

North  Wildwood.  Hereford  Lighthouse.  Cen. 
tral  Ave. 

Essex  County 

Caldwell,     Caldwell     Presbyterian     Church 

]    Manse,  207  Bloomfleld  Ave. 

JNew.irk,  Feigenspan  Mansion,  710  High  St 

Gloucester  County 

Clark^boro.    St.    Peter's    Episcopal    Church, 
King's  Highway. 


ll..d=on  County 

Jfi'.-.ey  City.  Barrow  Dr.  'William,  Mamion. 
83  Wayne  St. 

Mk-i  I  rr  Co:,  nty 

Princet-on  vicinity.  Rogers.  Jolm  //o:(.^t",  S  of 
Princeton  on  S.  Post  Rd. 

Monmouth  County 

Red    Bank     vicinity.     Throckmorton.    John 
Farm,  NW  of  Red  Bank  on  Oak  Hill  Rd 

Subsex  County 

Stanhope.  Plaster  Mil!,  near  Main  St.  and 
Kelly  PI, 

NEW  YORK 

Chautauqua  County 

Fredonia.  Fredonia  Commons  Historic  Dis- 
trict. Main,  Temple,  Church,  Day,  and 
Center  Sts.  surrounding  common. 

PENNSYLVANIA 

Bucks  County 

Cornwells  Heights.  St.  Elizabeth's  Convent. 
1663  BrLstol  Pike. 

TENNESSEE 

Hickman  County 

WUliamsport  vicinity,  Gordon,  John,  House, 
NW  of  Williamsport  off  TN  50  (boundary 
change. 

TEXAS 

Titus  County 

Winfield  vicinity,  Hale  Mound  Site.  S  of 
Win  field. 

UTAH 

Sanpete  County 

Mantl,  Ttittle-Folsom  House,  195  W.  300 
North. 

VIRGINIA 

Henrico  Co^^nty 

Varina  vicinity,  Varina  Plantation,  SE  of 
Varina  off  VA  5. 

WEST  VIRGINIA 

Berkeley  County 

Martlnsburg  vicinity.  Swan  Pond,  E  of  Mar- 

tlnsburg  on  SR  5/3. 
Martlnsburg  vicinity.  Von  Metre  Ford  Stone 

Bridge,  E  of  Martlnsburg  at  Opequon  Creelc 

and  SR  36. 

Hampshire  County 

Romney,  Wilsoji-Wodrow-Mytinger  House.  51 
W.   Gravel   Lane. 

Monroe  County 

Union  vicinity.  Walnut  Grove,  N  of  Union  on 
U.S.  219. 

Pocahontas  County 

Marlinton.  Pocahontas  Times  Print  Shop,  810 
2nd  Ave. 

Wood  County 

Parkersburg,  Julia-Ann  Square  Historic  Dis- 
trict, Includes  cemetery,  and  both  sides  of 
Juliana,  Ann,  and  9th  Sts. 
[PR  Doc.77-2117  Piled  l-24-77;8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

(Docket  No.  419] 

CERTAIN  WELDED  STAINLESS  STEEL 
PIPE  AND  TUBE 

Change  in  Procedure  for  Commission 
Action 

Notice  is  hereby  given  that:  (1)  On 
January  10,  1977,  the  Commission  issued 
a  Notice  Concerning  Procedure  for  Com- 
mission Action  in  response  to  a  com- 
plaint filed  on  November  15,  1976,  under 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  concerning 
welded  stainless  steel  pipe  and  tube.  The 
notice  was  published  in  the  Federal  Reg- 
ister on  January  13,  1977  (42  F.R.  2726) , 
and  set  January  28, 1977,  as  the  date  for 
oral  argiunent  in  the  proceeding  to  show 
cause  why  an  investigation  under  section 
337  shoiQd  be  instituted  on  the  basis  of 
the  complaint  filed  on  November  15, 
1976. 

(2)  On  January  11,  1977,  the  Com- 
mission received  a  letter  requesting  a 
change  in  the  date  for  oral  argument, 
which  was  docketed  by  the  Office  of  the 
Secretary  as  motion  No.  P-419-1.  In  re- 
sponse to  this  request,  the  Commission 
hereby  orders  that  the  date  for  oral  ar- 
gument set  in  paragraph  (4)  of  the 
notice  Issued  on  January  10,  1977.  is 
changed  to  10  a.m.,  e.s.t.,  on  January  26, 
1977. 

Issued:  January  18,  1977. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 
Secretary. 

[PR  Doc.77-2186  Piled  l-24r-77;8:46  am] 

INTERNATIONAL  TRADE 
COMMISSION 

[USITO  SE-77-4A) 

GOVERNMENT  IN  THE  SUNSHINE 

Amendment  to  Notice 

The  following  persons,  listed  as  being 
reasonably  expected  to  attend  the  closed 
portion  of  the  Commission  meeting  of 
January  24,  1977,  pertaining  to  reorgani- 
zation (agenda  item  No.  3),  should  not 
have  been  listed  as  being  reasonably  ex- 
pected to  attend: 

Russell  N.  Shewmaker,  General  Counsel. 
Rhond  Roth,  Attorney-Advisor. 

Accordingly,  their  names  are  deleted 
from  the  list  of  persons  reasonably  ex- 
pected to  attend  this  discussion. 


By  order  of  the  Commission. 

Issued:  January  19,  1977. 

Kenneth  R.  Mason, 
Secretary. 

I  PR  Doc.77-2337  PUed  l-24-77;8:45  am] 

DEPARTMENT  OF  LABOR 
Bureau  of  Labor  Statistics 

BUSINESS  RESEARCH  ADVISORY  COUN- 
CIL'S COMMITTEE  ON  ECONOMIC 
GROWTH 

Meeting 

The  BRAC  Committee  on  Economic 
Growth  will  meet  at  1:30  p.m.,  February 
22,  1977,  at  the  General  Accoimting  Of- 
fice Building,  441  Q  Street,  NW,  Room 
4454,  Washington.  D.C.  Agenda  for  the 
meeting  follows : 

1.  status    of    1990    Projections. 

2.  Review  of  work  for  the  Federal  Energy 
Administration. 

3.  Review  of  work  for  the  Environmental 
Protection  Agency. 

This  meeting  is  open  to  the  public.  It 
is  suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contact 
Kenneth  G.  Van  Auken,  Executive  Secre- 
tary, Business  Research  Advisory  Coun- 
cil on  Economic  Growth  '  Area  Code  202  > 
523-1559. 

Signed  at  Washington.  DC,  this  13th 
day  of  Januarj- 1977. 

Julius  Shiskin, 
Commissioner  of 
Labor  Statistics. 

IFR  Doc-  77-2133  Filed  1-24-77:8:45  am) 


Employment  and  Training  Administration 

EMPLOYMENT  TRANSFER  AND  BUSI- 
NESS COMPETmON  DETERMINATIONS 
UNDER  RURAL  DEVELOPMENT  ACT 

Applications 

The  organizations  listed  in  the  attach- 
ment have  applied  to  the  Secretary  of 
Agriculture  for  flnancisd  assistance  In  the 
form  of  grants,  loans,  or  loan  guarantees 
In  order  to  establish  or  improve  facilities 
at  the  locations  listed  for  the  purposes 
given  in  the  attached  list.  The  financial 
assistance  would  be  authorized  by  the 
Consolidated  Farm  and  Rural  DevelcH}- 
ment  Act,  as  amended,  7  U.S.C.  1924(b) , 
1932,  or  1942(b). 

The  Act  requires  the  Secretary  of 
Labor  to  determine  wheUier  suck  Fed- 
eral assistance  Is  calculated  to  or  Is  Ukely 
to  result  In  the  transfer  f  nxn  one  area  to 


another  of  any  onployment  or  business 
activity  provided  by  operations  of  the 
apidicant.  It  Is  permissible  to  assist  the 
estabUatament  of  a  new  branch,  affiliate 
or  subsidiary,  (xily  If  this  wiU  not  result 
In  Increased  imemployment  in  the  place 
of  presoit  operations  and  there  is  no  rea- 
son to  believe  the  new  facility  is  being 
established  with  the  Intention  ^jI  closing 
down  an  operating  facility. 

The  Act  also  prohibits  such  assistaaicc 
if  the  Secretary  of  Labor  determines  that 
it  is  calculated  to  or  is  likely  to  result  in 
an  increase  in  the  production  of  goods, 
materials,  or  commodities,  or  the  avail- 
ability of  services  or  facilities  in  the 
area,  when  there  is  not  sufficient  demand 
for  such  goods,  materials,  commodities, 
services,  or  facilities  to  employ  the  effi- 
cient capacity  of  existing  competitive 
commercial  or  industrial  enterprises,  un- 
less such  financial  or  other  assistance  will 
not  have  an  adverse  effect  upon  existing 
competitive  enterprises  in  the  area. 

The  Secretary  of  Labor's  review  and 
certification  procedures  are  set  forth  at 
29  CFR  Part  75.  In  detennlning  whether 
the  applications  should  be  approved  or 
denied,  the  Secretary  will  take  Into  con- 
sideration the  following  factors: 

1.  The  overall  employment  and  unem- 
ployment situation  In  the  local  area  in 
which  the  proposed  facility  will  be 
located. 

2.  Employment  trends  in  the  same  in- 
dustry In  the  local  area. 

3.  The  potential  effect  of  the  new  facil- 
ity upon  the  local  labor  market,  with 
particular  emphasis  upon  its  potential 
impact  upon  competitive  enterprises  in 
the  same  area. 

4.  The  competitive  effect  upon  other 
facilities  in  the  same  industry  located  in 
other  areas  f  where  such  competition  is  a 
factor) . 

5.  In  the  case  of  applications  Involving 
the  establishment  of  branclx  plants  or  fa- 
cilities^ the  p6tenti^  effect  <rf  SBcb  new 
facilities  oii  other  existing  plants  or  fa- 
cilities operated  by  the  an>Ucant. 

All  persons  wishing  to  bring  to  the 
attention  of  the  Secretary  of  Labor  any 
information  pertinent  to  the  determina- 
tions which  must  be  made  regarding 
these  applications  are  Invited  to  submit 
such  information  in  writing  within  two 
weeks  of  publication  of  this  notice  to: 
Deputy  Assistant  Secretary  for  Employ- 
ment and  Training,  601  D  St.,  NW. 
Washington,  D.C.  20213. 

Signed  at  Washington.  D.C.  this  17th 
day  of  January,  1977. 

William  H.  Kolberg. 
Assistant  Secretary  for 
Employment  and  Training. 
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NOTICES 

AppUcatitMt  received  iurinif  the  iceck  cndiriff  January  H,  1977 


Hunt  at 


LoeattoD  of  enUrpriw 


Principal  product  or  BettvitT 


K«ot  Inc.  (tenant  of  Fort  Kent) Fort  Kent,  Maine Cut,  sew  and  package  infants  sleep'n  play 

sets. 

Manntaineer  Leatluv,  Inc. Cameron,  W.  Va Sale  of  leather  gantipnts. 

Ctauiee  County  Plant  Psmu,  Ine La  Plats,  Md (Jreeubouse. 

Vtanna  ImproTennot  Corp^  Inc. ParkerslmrK,  W  Va...  Motor  hotel. 

Litf4Mi  Foods,  Ltd Bruoeton  Mills,  W.  Va.  Opocery  store. 

Ceatennlal  Development  Co Williamstown,  W.  Va..  Translont  motor  lodge. 

Bed  Oaks  Shopping  Center,  Inc Fairlea,  W.  Va.  and        Lease  of  rental  property. 

CoTlngton,  Va. 
Br«ndidge  Foods,  Inc Troy,  Ala 


Smart-Tops,  Inc.  (tenant  of  city  of  Mount    Mount  Airy,  N.C 

Airy). 

LaFayette  Health  Care  Center  Ltd.  Part-    LaFayctte,  Oa 

nenhip. 

Carmack,  Ine ^ Phenlx  City,  Ala 

Adama  United  Corp Morrisvllle,  Fuquay- 

Varlanaand 
Kinston,  N.C. 
BAIT  Con.Mmolion  Co.,  Inc New  Bern,  N.C.    . 


Manufacturing  of  yiseoos,  liquid  salad  dre8»- 

iii^s,  mustard,  and  oil. 
Manufacturing  of  infant  hosiery. 

Skillfd  nursing  care  services. 

Msinufaoturing  of  gray  iron  castings. 
Manufacturing  of  concrete  masonry. 


Electrical  and  meoahnit-al  construction,  ace 
motor  rewinding  and  Sitlea  of  ace  electric 
equipment. 

Mouiidville  Foundry  Inc MoundviUe,  Aln Manufacturing  of  various  classes  of  grey  iron 

metal  castings. 

Three  Rivers  OD  Co..  Ine — Boonevllle,  Mis» Distributor  of  petroleum  products. 

Omdoor  Kecre«tk>n  BervioM,  Ine Hilton  Uead  Isbiid,       Kecreatiou  theme  park. 

8.C. 

Sweetwater  Carpet  Corp - —  Ringgold,  Oa Manufacturing  of  carpet. 

Clwplin  Aviation,  Ine Sheboygim  Fullj,  W  is,,  t^toraee    and    servicing    aircraft    fuel    sales, 

avionics,  sales  and  service,  and  also  clerical 
and  management. 

ClBord  Manntarturlng  Co Marlette,  Mich ._  Manufacturing  of  ferrous  metal. 

Hardwood  Specialties  Co.,  Inc_ Bonham,  Tei._- Sawmill  producing  rough  saw  hardwoods.      ,' 

John  W.  Parker Mexla,  Tex Buildings  for  a  shopping  center. 

ElletM  Dairy  Mart  and  Motel Falrfleld.Tei Restaurant  and  motel. 

Kiiacr  Aluinlottni  Highway  Produeti  (ten-    Eunice,  La Marketing  of  aluminum. 

BDt  of  city  of  Eunice). 

Bockwall  StesI  Co -  Terrell,  Tex Manufacturing  of  steel  library  sluUin?,  51  eel 

wardrobes,  and  field  erection. 

Copper  Mountain,  Inc Copper  Mountain,         Ski  center  and  resort. 

Colo. 

Olbson  Producis  of  Loveland,  Ine Loveland,  Colo Sale  of  merchandl-ie   t!.riini;li   iliscounl   de- 
partment store. 

Arrow  Motel Montetuma,  C(tlo .Motel. 

Pyrotronics  Corp — Anaheim,  Calif. Manufacttiring  and  wholesale  distrilmti.r  of 

safe  and  sane  fireworks. 

X.  J.  Industries  Inc Canby,  Oreg.., Manufacturing  of  steel  castir.jis. 


[FR  Doc.77-2184  PUed  l-24-77;8:45  am] 


Occupational  Safety  afid  Health 
Administration 

NATIONAL  ADVISORY  COMMITTEE  ON 
OCCUPATIONAL  SAFETY  AND  HEALTH. 
SUBGROUPS  ON  STANDARDS  AND 
POUCY/BUOQET 

Meeting 

Notice  Is  hereby  given  that  the  Sub- 
groups on  Standards  and  Policy /Budget 
of  the  National  Advisory  Committee 
cm  Occupational  Safety  and  Health 
(KACOSH)  will  meet  on  February  17, 
1977  In  Room  N-4437,  Etepartment  of 
Labor  Building,  3rd  Street  and  Consti- 
tution Avenue  NW.,  Washington.  D.C. 
29210. 

The  National  Advisory  Committee  was 
established  under  section  7(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  to  advise  the  Secretary  of  Labor  and 
the  Secretary  of  Health,  Education,  and 
Welfare  on  matters  relating  to  the  ad- 
ministration of  the  Act. 

The  meeting  will  begin  at  9 :  00  a.m.  The 
public  is  invited  to  attend.  The  Sub- 
groups will  develop  recommendations  on 
the  identification,  classification  and  reg- 
ulation of  potential  carcinogens. 

For  additional  information  contact: 

3.  Ooodell,  Chief.  Committee  Management 
Office,  Occupational  Safety  and  Health  Ad- 
ministration, Department  of  Labor — OSHA, 
Room  N-3«3S,  Third  Street  and  Consti- 
tution Avenue  KW..  Washington,  D.C. 
30210.  Phone:  (202)  633-6024. 

Any  written  data  or  views  concerning 


this  agenda  Item  or  suggestions  for  fu- 
ture agenda  items  which  are  received  by 
the  Committee  Management  Office  be- 
fore the  meeting,  preferably  with  20 
copies,  will  be  presented  to  the  Sub- 
groups and  included  in  the  official  rec- 
ord of  the  meeting. 

Anyone  wishing  to  make  an  oral  pres- 
entation should  noUfy  the  Committee 
Management  Office  before  the  meeting. 
Tlie  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear,  and  a  brief  outline 
of  the  content  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Subgroup  C!hairmen. 
dBp«idlng  on  the  extent  to  which  time 
permits. 

Official  records  of  the  meeting  will  be 
available  for  public  Inspection  at  the 
above  address. 

Signed  at  Washington,  D.C,  this  2l5t 
day  of  January  1977. 

J.    GOODELL, 

Executive  Secretary. 
(FR  Doc .77-2452  Piled  1-24-77:8:45  am] 


WASHINGTON  STATE  STANDARDS 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the  Occu- 


pational Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which 
the  Regional  Administrators  for  Occupa- 
tional Safety  and  Health  (hereinafter 
called  Regional  Administrator)  under  a 
delegation  of  authority  from  the  Assist- 
ant Secretary  of  Labor  for  Occupational 
Safety  and  Health  (hereinafter  called 
the  Assistant  Secretary)  (29  CFR  1953.4) 
will  review  and  approve  standards  pro- 
mulgated pursuant  to  a  State  plan  which 
has  been  approved  in  accordance  with 
section  18(c)  of  the  Act  and  29  CFR  Part 
1902.  On  January  26,  1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
2421)  of  the  approval  of  the  Washington 
plan  and  the  adoption  of  Subpart  F  to 
Part  1952  containing  the  decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standanis  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  imder  section  6 
of  the  Act. 

Sections  1952.120-124  of  Subpart  F  sets 
forth  the  State's  schedule  for  the  adop- 
tion of  at  least  as  effective  State  stand- 
ards. By  letter  dated  October  4,  1976, 
John  HiUier,  Assistant  Director,  Depart- 
ment c^  Labor  and  Industries,  to  James 
W.  Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards  com- 
parable to  29  CFR  Part  1918,  as  published 
in  the  Federal  Register  (39  "FR  22074) 
dated  Jime  19,  1974.  These  standards, 
which  are  contained  in  the  Washington 
Safety  Standard  for  Longshore,  Steve- 
dore, and  Related  Waterfront  Opera- 
tions, WAC  296-56,  were  promulgated 
after  a  public  hearing  held  on  December 
18,  1973  at  Olympia,  Washington. 

2.  Decision.  Having  reviewed  the  State 
submission  in  comparison  with  the  Fed- 
eral standards,  it  has  been  determined 
that  the  State  standards  are  at  least  as 
effective  as  the  c<xnparable  Federal 
standards  and  are  hereby  approved. 

The  State  standards,  which  are  con- 
tained in  WAC  296-56-401  through  560 
generally  are  comparable  to  29  CFR  part 
1918  as  it  applies  to  shoreside  employ- 
ment. In  addition,  the  State  on  its  own 
initiative  has  adopted  many  additional 
State  original  standards  covering  haz- 
ards not  addressed  by  the  Federal  stand- 
ards. The  detailed  standards  comparison 
is  available  at  the  locations  specified 
below. 

3.  Location  of  supplement  for  inspec- 
tion and  copying.  A  copy  of  the  stand- 
ards supplement,  along  with  the  ap- 
proved plan,  may  be  inspected  and  copied 
during  normal  business  hours  at  the  fol- 
lowing locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  Room  6003,  Fed- 
eral Office  Building,  909  First  Avenue, 
Seattle,  Washington  98174;  Department 
of  Labor  and  Industries,  General  Admin- 
istration Building,  Olympia,  Washington 
98504:  and  the  Technical  Data  Center, 
Room  N3620,  200  Constitution  Avenue 
NW.,  Washington,  D.C.  20210. 

4.  Public  participation.  Section  1953.2 
(c)  of  this  chapter  provides  that  where 
State  standards  are  identical  to  or  "at 
least  as  effective"  as  comparable  Federal 
standards  and  have  been  promulgated 
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in  accordance  with  State  law,  approval 
may  i>e  effective  upon  publication  with- 
out an  opportunity  for  further  pubhc 
participation.  As  the  standards  imder 
consideration  are  "at  least  sis  effective" 
as  the  Federal  standards  and  have  been 
promulgated  in  accordance  with  State 
law,  Including  an  opportunity  for  public 
comment  and/or  public  hearings,  they 
are  approved  without  an  opportuntiy  for 
further  public  comment. 

This  decision  is  effective  January  25, 
1977. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1606  (29 
U.S.C.  667) .) 

Signed  at  Seattle,  Wash.,  this  sixth 
day  of  December  1976. 

John  A.  Granchi, 
ActiTig  Regional 
Administrator — OSHA. 

|PR  Doc.77-2134  Piled  1-24-77; 8:45  am] 


Office  of  the  Secretary 

ITA-W-l,5fl01 

BERMAN  MANUFACTURING  COMPANY, 
INC. 

Investigation  Regarding  Certification  of 
EligiBiiity  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  10,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 23,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Herman  Manu- 
facturing Company,  Inc.,  South  River, 
New  Jersey  (TA-W-1,560) .  Accordingly, 
the  Director,  Office  of  Treule  Adjustment 
Assistance,  Bureau  of  International  La- 
bor Affairs,  has  Instituted  an  investiga- 
tion as  provided  in  section  221(a)  of  the 
Act  and  29  CFR  90.12. 

The  purpose  of  the  Investigation  Is  to 
determine  whether  absolute  or  relative 
Increases  of  Imports  of  articles  like  or 
directly  competitive  with  women's 
slacks,  jackets,  vests,  skirts  and  blouses 
produced  by  Berman  Manufacturing 
Company,  Inc.  or  an  appropriate  sub- 
division thereof  have  contributed  im- 
portantly to  an  absolute  decline  In  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 
The  investigation  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  II,  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpsui;  B  of  29  CFR  Part  90. 

Pursuant  to  29^  CTFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  In  the  subject  mat* 
ter  of  the  investigation  may  request  a 


public  hearing,  provided  such  request  is 
filed  In  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  4, 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  ttie 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  sho^ii  below, 
not  later  than  February  4, 1977. 

The  petition  filed  In  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW..  Washing- 
ton, D.C.  20210. 

Signed  at  Washington.  DC.  this  10th 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

IPR  Doc.77-2358  PUed  1-24-77:8:45  ami 


lTA-W-1211) 

BETHLEHEM  STEEL  CORP.. 
TORRANCE,  CALIFORNIA 

Certification  Regarding  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1211:  investigation  regarding  certifi- 
cation of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  initiated  on 
October  21,  1976  in  response  to  a  worker 
petition  received  on  October  21,  1976 
which  was  filed  on  behalf  of  workers 
and  former  workers  producing  structur- 
al steel  pieces  at  the  Torrance,  Califor- 
nia Works  of  Bethlehem  Steel  Corpo- 
ration. 

The  notice  of  investigation  was  pub- 
lished in  the  Federal  Register  (41  FR 
51136)  on  November  19,  1976.  No  public 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  officials  of  Bethlehem 
Steel  Corporation,  Its  customers,  the 
U.S.  International  Trade  Ccwnmission, 
the  U.S.  Department  of  Commerce,  and 
Department  files. 

In  order  to  make  an  affirmative  deter- 
mination and  Issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  the  workers'  firm,  or 
an  appropriate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially  sep- 
arated; 

(3)  That  sales  or  production,  at  both,  of 
such  firm  or  subdivision  have  decreased  abso- 
lutely; 


(3)  That  articles  like  or  directly  competi- 
tive with  tho6«  produced  by  the  firm  or  sub- 
division are  being  Imported  In  increased 
quantities,  either  actual  or  relative  to  domes- 
tic production;  and 

(4)  That  such  increased  Imports  have  con- 
tributed importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  in  sales 
or  production.  The  term  "cMitrlbuted  impor- 
tantly" means  a  cause  which  Is  Important  but 
not  necessarily  more  Important  than  any 
other  cause. 

The  Department's  investigation  re- 
vealed that  all  of  the  above  criteria  have 
been  met. 

Significant  Total  or  Partial 
Separations 

Emploj-ment  of  production  workers  de- 
clined 34.2  percent  In  1975  compared  to 
1974.  The  plant  was  shut  down  In  Feb- 
ruary 1976. 

Sales  or  Production,  or  Both.  Have 
Decreased  Absolutely 

Sales,  in  net  tons,  declined  3.5  percent 
in  1975  ccHnpared  to  1974. 

Production,  In  net  tons,  declined  35.8 
percent  in  1975  compared  to  1974. 

Plant  sales  and  production  ceased  in 
February  1976. 

Increased  Imports 

Imports  of  structural  steel  shapes,  rela- 
tive to  U.S.  shipments,  Increased  from 
21.8  percent  In  the  first  three  months  of 
1975  to  28.7  percent  In  the  same  period 
of  1976. 

Contributed  Importantly 

Tlie  Torrance  Works  competed  with 
other  companies  for  subcontracts  from 
general  construction  firms.  A  survey  of 
construction  firms  accounting  for  over  90 
percent  of  Torrance  Works'  total  sales  in 
1975  Indicated  that  several  of  these  firms 
subcontracted  to  c(Hnpetltors  which  used 
imported  structural  steel  pieces. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  Investigation,  I  conclude 
that  Increases  of  lmp(N-t6  like  or  directly 
competitive  with  structural  steel  pieces 
produced  at  the  Torrance  Works.  Tor- 
rance. California  plant  of  Bethlehem 
Steel  Corporation,  contributed  impor- 
tantly to  the  total  or  partial  separation 
of  workers  engaged  in  the  production  and 
installation  of  such  structural  steel  at 
that  plant.  In  accordance  with  the  pro- 
visions of  the  Act,  I  make  the  following 
certification: 

All  workers  at  the  Torrance  Works,  of  the 
Bethlehem  Steel  Corporation,  Torrance  Cali- 
fornia who  became  totally  or  partially  sep- 
arated on  or  after  September  19,  1976  are 
eligible  to  ^ply  for  adjustment  assistance 
under  Title  11,  Chapter  2  of  the  Trade  Act  of 
1974. 

Signed  at  Washington,  D.C,  this  13th 
day  of  January  1977. 

James  F.  Taylor, 
Director.  Office  of  Maruigemant, 
Administration  Ofid  PUnnino. 

IPR  Doc  77-2136  PUed  l-34-77;8:46  am) 
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[TA-W-1281  ] 

BIRWIN  TROUSERS.   INC., 
NEW  YORK,   NEW  YORK 

Certification  Regarding  Eligibility  To  Apply 
for  Worlter  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1281:  Investigation  regarding  certi- 
fication of  eligibility  to  apply  for  worker 
adjvistment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  initiated  on  No- 
vember 15,  1976  in  response  to  a  worker 
petition  received  bn  November  15.  1976 
which  was  filed  by  the  Amalgamated 
Clothing  and  Textile  Workers  Union  on 
behalf  of  workers  and  former  workers 
producing  men's  troxosers  at  Birwln 
Trousers,   Incorporated. 

The  notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on  Decem- 
ber 3,  1976  (41  PR  53083).  No  pubUc 
hearing  was  requested  and  none  was  held. 

The  Information  upon  which  the  deter- 
mbiatlon  was  made  was  obtained  prin- 
cipally from  officials  of  Grossman  Cloth- 
ing and  Birwln  Trousers  Inc..  Its  custom- 
ers, the  D.S.  Department  of  Conunerce, 
the  U.S.  International  Trade  Commls- 
slcn.  Industry  analysts,  and  Department 
files. 

In  order  to  msUce  an  aCarmatlve  deter- 
mtaiatlon  and  Issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  Tb»t  %  algalflcaAt  number  or  propor- 
tloa  of  the  workers  In  such  workers'  firm  or 
an  appropriate  sutxllvlslon  of  the  firm  have 
beeoma  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
aeparated; 

r2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  abso- 
lutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  b;  the  firm  or  sub- 
dlvlBlon  are  being  Imported  in  increased 
quantities,  either  actual  or  relative  to  do- 
mestle  production;  and 

(4)  Th»t  Rucb  Increased  Imports  have  con- 
tributed Importantly  to  the  separations,  or 
tbnat  thereof,  and  to  the  decreass  In  sales 
or  production.  The  term  "contributed  Impor- 
tantly** means  a  cause  which  is  Important 
but  not  necessarily  more  important  than  any 
otber  cau.se. 

The  Department's  investigation  re- 
vealed that  all  four  criteria  have  been 
met. 

Significant  Total  or  Partial 
Separations 

The  average  number  of  production 
workers  at  Blrwin  Trousers.  Inc.  declined 
21  percent  In  1975  compared  to  1974.  The 
average  number  of  production  workers 
deeUhed  3  percent  in  the  first  ten  months 
ot  1976  compared  to  the  first  ten  months 
of  1975. 

Sales  oa  PtoovcxiOK,  ot  Both,  Havz 
Dbckkaskd  Absolctklt 

Productlan  at  Birwln  Trousers.  Inc. 
declined  9  percent  in  1975  compared  to 
1974.  Production  declined  3  percent  in 
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Increased  Imports 


Imports  of  men's  and  boys'  tailored 
suits  Increased  every  year  from  1971 
through  1974,  rose  27  percent  In  1975 
compared  to  1974.  and  increased  7  per- 
cent in  the  first  nine  months  of  1976 
compared  to  the  like  period  of  1975. 

The  ratio  of  imports  to  domestic  pro- 
duction Increased  from  12.3  percent  in 

1974  to  17.4  percent  in  1975  and  declined 
from   19.9   percent  In  the  first  half  of 

1975  to  17.3  percent  In  the  like  period  of 
1976. 

Contributed  Importantly 

Grossman  sells  all  suit  pants  produced 
by  Birwin.  Customers  have  decreased 
purchases  of  men's  clothing  from  Gross- 
man and  have  Increased  purchases  of 
iinported  mer^s  clothing.  In  addition, 
Grossman  has  received  numerous  re- 
quests since  the  first  quarter  of  1976  from 
the  largest  Importer  of  men's  clothing 
for  credit  information  on  retail  cus- 
tomers of  Grossman  that  are  placing 
their  first  orders  for  imported  clothing. 

Conclusion 

J^fter  careful  review  of  the  facts  ob- 
tained In  the  investigation,  I  conclude 
that  increases  of  Imports  like  or  directly 
competitive  with  men's  suit  pants  pro- 
duced by  Birwln  Trousers.  Inc.  contrib- 
uted Importantly  to  the  total  or  partial 
separation  of  the  workers  of  that  plant. 
In  accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  employees  of  Birwln  Trousers,  Inc.,  New 
York,  New  York  who  became  totally  or  par- 
tially separated  from  employment  on  or  after 
November  1,  1975  are  eligible  to  apply  for  ad- 
justment assistance  under  Title  H,  Chapter  3 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C,  this  14th 
day  of  January  1977. 

James  P.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 

IFR  Doc.77-2137  Filed  l-24-77;8:45  a.m.] 
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CRESCENT  MACHINE  AND  NIPPLE  CO., 
ALLEGAN.   MICHIGAN 

Negative  Determination  Regarding  Eligibil- 
Ky  To  Apply  for  Workers  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  fee  results  of  TA- 
W-1321:  Investigation  regarding  certi- 
fication of  eligibility  to  apply  for  workCT 
adjustment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  initiated  on  No- 
vesitwr  30.  1976  In  response  to  a  worker 
petition  received  on  that  date  which  was 
filed  by  the  United  Steelworkers  of  Amer- 
ica on  behalf  of  woiicov  and  former 
workers  producing  pipe  nipples  at 
Crescent  Machine  and  Nipple  C<»npany, 
AUegan,  Michigan. 


The  notice  of  investigation  was  pub- 
lished in  the  Fxdkral  Register  on  Decem- 
ber 14,  1976  (41  PR  54555).  No  public 
hearing  was  requested  and  none  was  held. 

The  Information  upon  which  the  deter- 
mination was  made  was  obtained  prin- 
cipally from  oflBcials  of  Crescent  Ma- 
chine and  Nipple  Company,  the  United 
Steelworkers  of  America,  and  Depart- 
ment files. 

In  order  to  make  an  aflQrmative  deter- 
mination and  issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  pro- 
portion of  the  workers  In  the  workers'  firm,  or 
an  approplrate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  ab- 
solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  imported  in  increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  Increased  Imports  have  con- 
tributed Importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  Im- 
portantly" means  a  cause  which  is  Important 
but  not  necessarily  more  Important  than 
any  other  ca\ise. 

Without  regard  to  whether  any  of  the 
other  criteria  have  been  met,  criterion 
(2)  has  not  been  met. 

Crescent  Machine  and  Nipple  Com- 
pany produces  primarily  pipe  nipples  at 
the  Allegan,  Michigan  plant.  The  com- 
pany also  produces  thermal  cutting:  rods, 
fireplace  equipment,  and  is  engaged  in  a 
small  amount  of  pipe  fabrication. 

During  the  course  of  the  department's 
'investigation  It  was  established  that 
sales,  production  and  employment  in- 
creased in  1976  compared  to  1975.  Sales 
Increased  nearly  20  percent  in  1976  com- 
pared to  1975.  Production  increased  14 
percent  in  1976  compared  to  1975. 

Employment  increased  12  percent  in 
1976  compared  to  1975.  Union  ofQcials 
verified  that  several  workers  separated 
from  employment  at  Crescent  Machine 
in  1975  and  1976  had  either  returned  to 
work  or  had  been  offered  the  opportimity 
to  return  to  work  by  early  1976. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  sales  or  production,  or  both,  at  the 
Allegan,  Michigan  plant  of  Crescent 
Machine  and  Nipple  Company  did  not 
decrease  absolutely  as  required  tmder 
section  222  of  the  Act.  Tlieref  ore  eligibil- 
ity to  apply  for  adjustment  assistance  Is 
denied. 

Signed  at  Washington,  D.C,  this  13th 
day  of  January  1977. 

James  F.  Taylor, 
Director,  Office  of  Management. 
Administration  and  Planning. 

[FR  DOC.T7-2138  Piled  l-24-77;8;45  am] 
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ITA-W-8541 

GIBSON.  INC.,  KALAMAZOa  MICHIGAN 

Certification  Regarding  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-954 :  tnvestigatlon  regarding  certifica- 
tion of  eligibility  to  apply  for  adjustment 
assistance  as  prescribed  in  section  222  of 
the  Act. 

The  investigation  was  initiated  on 
June  29.  1976  in  response  to  a  worker 
petition  received  on  that  date  which  was 
filed  by  the  United  Steelworkers  of  Amer- 
ica on  behalf  of  workers  and  former 
workers  producing  acoustical  and  elec- 
tric guitars,  mandolins  and  banjos  at  the 
Kalamazoo,  Michigan  plant  of  Gibson, 
Incorporated,  a  subsidiary  of  Norlin 
Music,  New  York. 

The  notice  of  investigation  was  pub- 
lished in  the  Federal  Register  on  July  16, 
1976  (41  FR  29513).  No  public  hearing 
was  requested  and  none  was  held. 

The  information  upon  which  the  deter- 
mination was  made  was  obtained  prin- 
cipally from  officials  of  Norlin  Music, 
Incorporated,  the  parent  firm  of  Gibson, 
Incorporated,  the  customers  of  Gibson. 
Incorporated,  the  Department  of  Com- 
merce, the  International  Trade  Commis- 
sion, industry  analysts,  and  D^>artment 
files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of 
eligibility  to  apply  for  adjustmoit  assist- 
ance, each  (rf  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  such  workers'  firm,  or 
an    approplrate    subdivision    thereof,    have 

become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  ab- 
solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  imported  in  increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  increased  imports  have  con- 
tributed Importantly  to  the  separations,  or 
threats  thereof,  and  to  the  decrease  in  sales 
<«  production.  The  term  "oontrlbuted  im- 
portantly" means  a  cause  wtilcli  Is  important 
but  not  necessarily  more  Important  than  any 
other  cause. 

The  Investigation  has  revealed  that 
all  four  of  the  above  criteria  have  been 
met. 

Significant  Total  or  Partial 
I^pasations 

The  average  number  of  productlcm 
workers  employed  at  Gibeon,  Inc..  Kala- 
maaoo,  Michigan,  and  Nashville,  Ten- 
nessee, decreased  18  percent  in  1975  ccxn- 
pared  to  1974.  and  9  percent  In  the  first 
6  months  of  1976  compared  to  the  Uke 
period  of  1975. 

Sales  or  Production  oa  Both,  Hatx 
DiCBXASXD  Absolutely 

Qibscm  produced  fretted  musical  In- 
struments In  the  $25  and  up  wholesale 


price  range.  Sales  at  Gibson.  Inc..  Kala- 
mazoo, Michigan  decreased  IS.5  percent 
In  value  in  1975  compared  to  1974,  and  16 
percent  in  ralue  in  the  first  6  months  ot 
1976  compared  to  the  like  period  in  1975. 

Increased  Imports 

Imports  of  fretted  musical  instruments 
declined  both  actually  and  relative  to 
domestic  production  in  every  year  com- 
pared to  the  previous  year  from  1972 
through  1975.  but  increased  93  percent  In 
the  last  6  months  of  1975  compared  to 
the  first  6  months  of  1975.  and  49  per- 
cent in  the  first  6  months  of  1976  com- 
pared to  the  like  period  In  1975. 

Contributed  Importantly 

Customers  surveyed  indicated  that 
they  have  switched  purchases  from  fret- 
ted musical  instruments  produced  at 
Gibson  Inc.,  Kalamazoo.  Michigan  to 
imported  fretted  musical  instruments. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  imported  fretted  musi- 
cal instruments  contributed  Importantly 
to  the  total  or  partial  separation  of 
workers  at  Gibson.  Incorporated,  Kala- 
mazoo. Michigan.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  at  the  Kalamazoo,  Michigan 
plant  of  Gibson  Incorporated,  who  became 
totally  or  partially  separated  from  employ- 
ment on  or  after  June  1,  1975  are  eligible 
to  apply  for  adjustment  assistance  under 
Title  II,  Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  15th 
day  of  January  1977. 

James  F.  Taylor. 
Director,  Office  of  Management. 
AdTTiinistration  and  Planning. 

|FR  Doc.77-2139  PUed  l-24-77;8:45  amj 


nificant  number  or  proportkn  of  the 
workers  of  such  firm  (x-  subdivision.  The 
Investigation  wlU  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions t>egan  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  II,  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  4,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  4.  1977. 

The  petition  filed  in  this  case  Is  avail- 
able or  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitutitm  Avenue,  NW..  Washington. 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  10th 
day  of  January  1977. 

Marvin  M.  Pooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.77-2359  l^led  l-24-77;8:45  am] 


[TA-W-1.558] 

GLASS  DIMENSIONS,  INC. 

Investigation  Regarding  Certificatioa  of 
Eligibntty  To  Apply  for  Worker  Adiust- 
ment  A^istance 

On  January  10,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 16.  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Glass  Dimensions, 
Inc.,  Magnolia,  Massachusetts  (TA-W- 
1.558)  .  Accordingly,  the  Director,  Officer 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  In- 
stituted an  investigation  as  provided  in 
section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whetho:  absolute  or  rdative 
increases  of  Imports  oS  articles  like  or 
directly  competitive  with  hand  blown 
glass  plant  pots  produced  by  Glass 
Dimensions,  Inc.  or  an  aiiproprlate  sub- 
division thereof  have  contributed  Im- 
portantly to  an  abecrfute  decline  In  sales 
or  pToductloci.  or  Iwth,  of  such  firm  or 
sutxUvlsloa  and  to  the  actual  or  threat- 
ened total  or  partial  sei>aration  of  a  slg- 


[TA-W-1282] 

GROSSMAN  CLOTHING  COMPANY,   INC.. 
NEW  YORK,  NEW  YORK 

Certification  Regarding  EHgibility  To  Apply 
for  WorVer  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  (xeeents  the  results  of  TA- 
W-1282:  investigation  regarding  certifi- 
cation of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  initiated  on  No- 
vember 15.  1976  in  response  to  a  worker 
petition  received  on  November  15,  1976 
which  was  filed  by  the  Amalgamated 
Clothing  and  Textile  Woiters  Union  on 
behalf  of  workers  and  fMmer  wmicers 
producing  men's  suits  and  sportcoats  at 
Grossman  Clothing. 

The  notice  of  investigation  was  pub- 
lished In  the  Fedekal  Register  on  De- 
cember 3.  1976  (41  FR  53090) .  No  public 
hearing  was  requested  and  none  was  held. 

The  information  upcm  which  the  deter- 
mination was  vSade  v&s  obtained  prin- 
cipally frwn  officials  of  Grossman  CHoth- 
injg  CTompeny.  Its  custcxners,  the  UJ3.  De- 
partment of  Comjuuce.  the  X7.S.  Inter- 
national Tra'le  Commlsskn,  industry 
analysts,  and  Department  fUes. 

In  order  to  make  an  affirmative  deter- 
mination and  Issue  a  certification  ot 
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elieribillty  to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  such  workers'  firm  or 
aa  appropriate  iiubcltvislon  of  the  firm  have 
become  totally  or  partially  separated,  or  are 
thoreatened  to  become  totally  or  partially 
.separated. 

(2)  That  sales  or  production,  or  both,  of 
huch  firm  or  subdivision  have  decrea.sed  ab- 
.solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  In  increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  Increased  Imports  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  decrease  In 
sales  or  production.  The  term  "contributed 
Importantly"  means  a  cause  which  is  im- 
portant but  not  neces.sarlly  more  important 
than  any  other  cause. 

The  Department's  Investigation  re- 
vealed that  all  four  criteria  have  been 
met. 

Significant  Total  or  Partial 
Separations 

Hie  average  number  of  production 
workers  at  Grossman  declined  22  per- 
cent In  1975  compared  to  1974.  The  av- 
eraee  number  of  production  workers  de- 
clined 3  percent  In  the  first  ten  months 
of  1976  compared  to  the  first  ten  months 
of  1975. 

SaiLTs  OR  Production,"  or  Both,  Have 
(  Decreased  Absolutely 

Production  at  Grossman  declined  23 
percent  In  1975  compared  to  1974.  Pro- 
ducltlon  declined  1  percent  In  the  first 
ten  months  of  1976  compared  to  the  first 
ten  months  of  1975. 

Increased  Iuports 

Imports  of  men's  and  boys  tailored 
dress  coats  and  sportcoats  increased  In 
each  year  from  1971  to  1973,  declined  In 

1974  compared  to  1973,  rose  8  percent  in 

1975  compared  to  1974  and  increased  32 
percent  in  the  first  nine  months  of  1976 
compared  to  the  like  period  of  1975. 

The  ratio  of  Imports  to  domestic  pro- 
duction Increased  from  21.3  percent  In 

1974  to  30.9  percent  in  1975  and  rose 
from  23.8  percent  in  the  first  half  of 

1975  to  30.7  percent  in  the  like  period  of 
1976. 

Imp<H-ts  of  men's  and  boys'  tailored 
suits  Increased  every  year  from  1971 
through  1974  rose  27  percent  in  1975 
compared  to  1974  and  increased  7  per- 
cent In  the  first  nine  months  of  1976 
compared  to  the  like  period  of  1975.  "The 
ratio  of  Imports  to  domestic  production 
Increased  from  12.3  percent  in  1974  to 
17.4  percent  in  1975  and  declined  from 
19.9  percent  in  the  first  half  of  1975  to 
17.3  percent  in  the  like  period  of  1976. 

Contributed  Importantly 

The  Department's  investigation  indi- 
cated that  customers  have  decreased 
purchases  of  men's  clothing  from  Gross- 
man and  have  Increased  purchases  of 
imported   mens'  clothing.   In   addition. 
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Grossman  has  received  numerous  re* 
quests  since  the  first  quarter  of  1976  from 
the  largest  importer  of  men's  clothing 
for  Information  on  retail  customers  of 
Grossman  that  are  placing  their  first 
orders  for  imported  men's  clothing. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  imports  like  or  directly 
competitive  with  men's  suits  and  sport- 
coats  produced  by  Grossman  Clothing 
contributed  Importantly  to  the  total  or 
partial  separations  of  the  workers  of  that 
plant.  In  accordance  with  the  provision 
of  the  Act,  I  make  the  following 
certification: 

All  employees  of  Grossman  Clothing  Com- 
pany, New  Ywk,  New  York  who  became  to- 
tally or  partially  separated  from  employment 
on  or  after  November  1,  1976  are  eligible  to 
apply  for  adjustment  assistance  under  Tltla 
II,  ■Chapter  2  of  the  Trade  Act  of  1974, 

Signed  at  Washington,  D.C.,  this  Hth 
day  of  January  1977. 

I  James  P.  Taylor, 

Director,  Office  of  Management, 
Administration  and  Planning. 
|FR  DOC77-2140  Piled  l-24-77;8:45  am) 
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[TA-W-511 

INTERNATIONAL  SHOE  CO., 
PERRYVILLE,  MISSOURI 


Revised  Certification  of  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance 

In  accordance  with  section  222  of  the 
Trade  Act  of  1974  and  in  acordance  with 
section  223(a)  of  such  Act,  on  August  4, 
1975  the  Department  of  Labor  Issued  a 
certification  of  eligibility  to  apply  for  ad- 
justment assistance  applicable  to  work- 
ers and  former  workers  of  the  Perry 
vllle,  Missouri  plant  of  the  International 
Shoe  Company  (TA-W-51).  The  notice 
of  certification  was  published  in  the  Fed- 
eral Register  August  15,  1975  (40  FR 
34491), 

Further  investigation  developed  Z^- 
dence  that  revealed  employment  and 
production  at  the  Perrjrvllle  plant  con- 
tinues to  be  adversely  influenced  by  im- 
ports of  articles  like  or  directly  competi- 
tive with  men's  footwear  produced  at  the 
Perryville  plant. 

Production  at  the  Perryville.  Missouri 
plant  declined  12  percent  in  quantity  in 
the  first  three  quarters  of  1976  compared 
to  the  same  period  of  1975.  Employment 
declined  2  percent  in  the  first  three 
quarters  of  1976  compared  to  the  same 
period  of  1975, 

Imports  of  mens  dress  and  casual 
footwear  increased  absolutely  and  rela- 
tively in  the  first  nine  months  of  1976 
compared  to  the  same  period  of  1975. 
The  ratio  of  imports  to  domestic  produc- 
tion increased  from  46.1  percent  in  the 
first  nine  months  of  1975  to  52.1  percent 
in  the  same  period  of  1976. 

Based  on  additional  evidence,  a  review 
oi  the  entire  record  and  in  accordance 
with  the  provision  of  the  Act,  I  have 
determined    that   the   termination   date 

I  I 


included  in  TA-W-51  Certification,  is- 
sued on  August  4,  1975,  should  be  de- 
leted. Such  deletion  of  the  termination 
dat«  contained  In  TA-W-51  Certification 
is  hereby  made  as  follows : 

All  workers  of  the  PerryrUle,  Missouri 
plant  of  the  International  Shoe  Company, 
St.  Louis,  Missouri  who  became  totally  or 
partially  sepeu-ated  from  employment  re- 
lated to  the  production  of  men's  footwear 
on  or  after  October  3.  1974  are  eligible  to 
apply  for  adjustment  assistance  under  Title 
II,  Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C.,  this  13th 
day  of  January  1977. 

James  P.  Taylor, 
Director,  Office  of  Management, 
Administration  and.  Planning. 


On  the  basis  of  a  further  showing  and 
further  investigation  by  the  Office  of 
Ti-ade  Adjustment  Assistance,  the  fol- 
lowing recommendation  Is  made: 

That  the  Notice  of  Certification  applicable 
to  workers  of  the  Perryville,  Missouri  plant 
of  International  Shoe  (TA-W-61)  be  revised 
as  ftollows: 

"All  workers  of  the  PerryvUle,  Missouri 
plant  of  the  International  Shoe  Company 
who  became  totally  or  partially  sep'arated 
from  employment  related  to  the  production 
of  men's  footwear  on  or  after  October  3,  1974 
be  certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  U,  Chapter  2  of 
the  Trade  Act  of  1974." 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 

I  concur,  accept,  and  adopt  the  find- 
ings of  fact  and  recommendation  as  set 
forth  herein,  except  as  noted  below. 

Exceptions : 

|FR  Doo.77-2141  Piled  1-24-77:8:46  anil 


[TA-W-11731 

J.  H.  RUTTERREX-MANUFACTURING  CO., 
INC.,   NEW  ORLEANS  PLANTS 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Workers  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  19%^  the  Department  of  La- 
bor herein  presents  the  results  of  TA-W- 
1173:  investigation  regarding  certifica- 
tion of  eligibility  to  apply  for  worker  ad- 
justment assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  initiated  on 
October  14,  1976  in  response  to  a  worker 
petition  received  on  that  date  which  was 
filed  on  behalf  of  workers  and  former 
workers  producing  work  pants  and  work 
shirts  at  the  New  Orleans  plants  of  the 
J,  H.  Rutter-Rex -Manufacturing  Com- 
pany, Incorporated. 

The  notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  (41  PR 
48811)  on  November  5,  1976.  No  public 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  officials  of  J.  H.  Rutter- 
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Rex -Manufacturing  Company,  Incorpo- 
rated, the  n.S.  Department  of  Commerce, 
the  U.S.  International  Trade  Commis- 
sion, industry  analysts,  and  Department 
files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  Trade  Act  of 
1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  the  workers'  firm,  or 
an  appropriate  subdivision  thereof,  have 
become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  ab- 
solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  In  increased 
quantities,  either  actual  or  relative  to  domes- 
tic production;  and 

(4)  That  such  Increased  imports  have  con- 
tributed importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  in  sales 
or  production. 

The  term  "contributed  Importantly"  means 
a  cause  which  is  Important  but  not  neces- 
sarily more  lmp>ortant  than  any  other  cause. 

Without  regard  to  whether  any  of  the 
other  criteria  have  been  met,  criterion 
(3)  has  not  been  met. 

The  Deptirtment's  Investigation  re- 
vealed that  the  New  Orleans  plants  of 
the  J.H.  Rutter-Rex -Manufacturing 
X^ompany  produce  work  pants  and  work 
shirts  principally  under  government  con- 
tracts issued  by  the  Def«ise  Personnel 
Support  Center  in  Phfladelphla,  Pennsyl- 
vania. 

Production,  sales,  and  «nployment  at 
the  New  C5rleans  plants  of  the  J.H,  Rut- 
ter-Rex-Manuf  acturing  Company,  Incor- 
porated were  Influenced  In  1975  and  1976 
by  restrictions  placed  by  the  Defense  I^r- 
sonnel  Support  Center  on  Its  contract  bid 
Invitations.  Certain  contracts  issued  by 
the  Defense  Personnel  Support  Center 
have  been  restricted  sol^  to  small  busi- 
ness bids.  The  J.H.  Rutter-Rex-Manu- 
f  acturing  Company  is  not  categorized  as 
a  small  business  firm. 

The  Defense  Personnel  Support  Center 
restricts  all  contract  bidding  on  apparel 
and  textUe  items  to  domestic  suppliers. 
There  is  therefore  no  foreign  competition 
involved  In  submitting  bids  and  compet- 
ing for  such  contracts. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  imports  of  articles  like  or  directly 
competitive  with  work  pants  and  work 
shirts  produced  at  the  New  Orleans  plants 
of  the  J,  H.  Rutter-Rex-Manufacturlng 
Company,  Incorporated,  have  not  In- 
creased as  required  for  certification  un- 
der section  222  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  13th 
day  of  January  1977. 

James  F.  Taylor. 
Director,  Office  of  Management. 
Administration  and  Planning. 

(FR  DOC.T7-2142  PUed  l-24-T7;8:45  am) 


[TA-W-12311 

LIBERTY  TRUCKING  CO., 
JANESVILLE.  WISCONSIN 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  <rf  the 
Trade  Act  of  1974  the  Depeutmrait  of 
Labor  herein  presents  the  results  of  TA- 
W-1231:  investigation  regarding  certifi- 
caticHi  of  eligibility  to  apply  for  worker 
adjustment  assistance  sus  prescribed  in 
section  222  (tf  the  Act. 

Ilie  investigation  was  initiated  on  No- 
vember 8,  1976  In  response  to  a  w(M"ker 
petition  received  on  that  date  which  was 
filed  on  behalf  of  workers  suid  former 
workers  at  the  Janesvllle,  .Wisconsin  ter- 
minal of  Liberty  Trucking  Company  who 
were  engaged  In  providing  transporta- 
tion services  to  automobile  ass«nbly 
plants. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Recistek  on  No- 
vember 23, 1976  (41  PR  51632) .  No  puWlc 
hearing  was  requested  and  none  was  held. 

The  Information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  officials  of  Liberty 
Trucking  Company  and  Depcu-tment  files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion ot  the  workers  In  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm  have 
become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreaaed  ab- 
solutely, 

(3)  That  articles  like  or  directly  com- 
petitive with  those  produced  by  the  firm 
or  subdivision  are  being  lmp<«-ted  In  In- 
creased quantities,  either  actual  or  rela- 
tive to  domestic  production;  and 

(4)  That  >uch  increaaed  Imports  have 
contributed  Importantly  to  the  separations, 
or  threat  thereof,  and  to  the  decrease  in 
sales  or  production. 

TTie  term  "contributed  Importantly" 
means  a  cause  which  is  Important  but  not 
necessarily  more  Important  than  any  other 
cause. 

If  any  of  the  above  criteria  is  not 
satisfied  a  negative  determination  must 
be  made. 

Liberty  Trucking  Company  does  not 
produce  an  article  within  the  meaning 
of  section  222(3)  of  the  Act  and  this 
Department  has  already  determined 
that  the  performance  of  services  are  not 
covered  by  the  adjustment  assistance 
program.  See  Notice  of  Determination 
in  "Pan  American  World  Airways,  In- 
corporated" (TA-W-153,  40  FR  54639) . 
The  only  question  in  this  case  is  wheth- 
er General  Motors  Corporation,  i.e.,  a 
firm  which  produces  an  article,  namely 
automobiles,  and  for  whom  the  service 
is  provided,  can  be  considered  the 
"workers'  firm".  The  Department  has 
also  previously  determined  that  an  in- 
dependent firm  for  which  such  services 


are  pro\-ided  cemnot  be  considered  the 
"workers'  firm."  See  Notice  of  Determi- 
nation in  "Nu-Car  Driveaway,  Incor- 
porated"   <TA-W-393,  41  PR  12749>. 

Liberty  Trucking  Company  is  a  trans- 
port business  Incorporated  in  the  State 
of  Illinois  and  licensed  and  regiUated  by 
the  State  and  the  Interstate  Commerce 
Commission.  Liberty  Trucking  competed 
for  available  business  with  other  car- 
riers in  the  Janesvllle,  Wisconsin  area 
and  each  was  free  to  haul  for  any  busi- 
ness requesting  their  services. 

Neither  General  Motors  Corporation, 
on  one  hand,  nor  Liberty  Trucking 
Conipanj'  on  the  other,  is  financially  or 
otherwise  involved  in  the  business  of  the 
other.  Liberty  Trucking  either  owns  or 
leases  the  facilities  necessary  to  the  op- 
eration of  its  business  and  owns  or  leases 
all  its  trucks  and  equipment. 

The  workers  upon  whose  behalf  this 
petition  was  filed  were  hired  and  are 
paid  by  Liberty  Trucking  Company 
They  are  supervised  by  and  subject  to 
the  control  of  Liberty  Trucking  per- 
sonnel only.  All  employment  l>eneflts 
which  they  enjoy  are  provided  and 
maintained  by  Liberty  Trucking. 

Conclusion 

After  careful  review  of  the  issues  and 
facts  involved,  I  have  determined  that 
services  of  the  kind  provided  by  Liberty 
Trucking  Company,  Janesvllle,  Wiscon- 
sin are  not  "articles"  within  the  mean- 
ing of  section  222(3)  of  the  Trade  Act 
of  1974,  and  that  General  Motors  Cor- 
poration cannot  be  considered  the 
"workers'  firm."  The  petition  for  trade 
adjustment  assistance  is,  therefore,  de- 
nied. 

Signed  at  Washington,  D,C„  this  9th 
day  of  January  1977. 

James  F.  Taylor. 
Director,  Office  of  Management, 
Administration  and  Planning. 


ITA-W-XaiO] 

M.  JANOWrrCH  AND  SONS,     . 
MAHANOY  aTY,  PENNSYLVANIA 

Negative  Detemnination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accc»*dance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1210:  Investigation  regarding  eligibil- 
ity to  apply  for  worker  adjustment  assist- 
ance as  prescribed  In  section  222  of  the 
Act. 

The  investigation  was  initiated  on  (Oc- 
tober 28,  1976  in  response  to  a  worker 
petition  received  on  October  28,  1976 
which  was  filed  on  beiialf  of  former 
workers  producing  ladles'  dresses  at  the 
Mahanoy  City,  Pennsylvania  plant  of  M. 
Janowitch  and  Sons. 

The  notice  of  investigation  was  pub- 
lished in  the  Federal  Register  on  No- 
vember 23.  1976  (41  FR  51632) .  No  public 
hearing  was  requested  and  none  was  held. 

The  information  upon  which  the  deter- 
mination was  made  was  obtained  prin- 
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clpally  from  o£Bclals  of  M.  Janowitch  and 
Sons,  Its  customers,  the  n.S.  Interna- 
tional Trade  Commission,  Industry  ana- 
lysts, and  Departznent  files. 

In  order  to  make  an  afflnnative  deter- 
mination and  issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  the  workers'  firm,  or 
an  appropriate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated: 

(2)  That  sales  or  production,  or  both,  of 
Bucb  firm  or  subdivision  have  decreased  ab- 
BOluteily; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or 
subdivision  are  being  Imported  In  In- 
creased quantities,  either  actual  or  relative 
to  domestic  production:  and 

(4)  That  such  increased  imports  have  con- 
tributed Importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  in  sales 
or  prvductlon. 

The  term  "contributed  importantly"  means 
a  cause  which  Is  Important  but  not  neces- 
sarily more  Important  than  any  other  cause. 

Without  regard  to  whether  any  of  the 
other  criteria  have  been  met,  the  fourth 
criterion  has  not  been  met. 

The  Department's  investigation  re- 
vealed that  M.  Janowitch  and  Sons  is  a 
contractor  producing  women's  and 
misses'  dresses  for  one  manufacturer. 
Ttxe  plant  was  closed  on  Jime  5,  1976  be- 
cause of  problems  other  than  competi- 
tion for  imports.  Tne  subject  firm's  only 
manufacturer  stated  that  they  would 
still  do  business  with  M.  Janowitch  and 
Sons  If  they  were  open  and  could  meet 
their  requirements.  The  manufacturer 
shifted  Janowitch's  business  to  other  do- 
mestic contractors. 

Conclusion 

It  is  concluded  that  Imports  of  articles 
like  or  directly  competitive  with  women's 
and  misses'  dresses  produced  at  th© 
Mahanoj;  Citj\  Pennsj(y^nla  plant  of  M. 
Janowitch  and  Sons  did  not  contribute 
importantly  to  the  total  or  partial  sepa- 
ration of  the  works  at  such  plant. 

Signed  at  Washington,  D.C.,  this  12th 
day  of  JanuaiT  1977. 

James  F.  Tayior. 
Director.  Office  of  Management, 
Administration  and  Planning. 

|FB   Dw  77  2144   Plied    1  24-77:8:45    am) 
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tTA-W-U931 

P.  J.  BARASH  ASSOCIATES,   INC., 
CAMDEN.  NEW  JERSEY 

Certification  Regarding  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-4193:  investigation  regarding  cer- 
tification of  eligibility  to  apply  for 
wotker  adjustment  assistance  as  pre- 
scribed In  section  222  of  the  Act. 

The  Investigation  was  Initiated  on 
October  19,  1976  in  response  to  a  worker 


petition  received  on  October  19,  1976 
which  was  filed  on  behalf  of  workers  and 
former  workers  producing  women's- 
dresses  at  the  Camden,  New  Jersey  plant 
of  P.  J.  Barash  Associates,  Incorporated. 

The  Notice  of  Investigation  was  pub- 
lished In  the  Federal  Register  on  No- 
vember 5,  1976  (41  PR  48816) .  No  public 
hearing  was  requested  and  none  was  held. 

The  information  upon  which  the  deter- 
minajtion  was  made  was  obtained  prin- 
cipally from  officials  of  P.  J.  Barash 
Associates,  Incorporated,  its  customers, 
the  U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission,  in- 
dustry analysts  and  Department  flies. 

In  order  to  make  an  affirmative  deter- 
minat.ion  and  issue  a  certification  of 
eligibiUty  to  apply  for  adjustment  as-i 
sistance,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  in  the  workers'  firm,  or 
an  approi>rlate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated: 

(2)  That  sales  or  production,  or  both,  ol 
such  firm  or  subdivision  have  decreased  ab- 
solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  In  increased 
quanltltles,  either  actual  or  relative  to  dom- 
estic production;  and 

(4)  That  such  Increased  imports  have  con- 
tributed importantly  to  the  separations,  of 
threat  thereof,  and  to  the  decrease  In  sale* 
or  production.  The  term  "contributed  Im* 
portantly"  means  a  cause  which  Is  important 
Ijut  not  necessarily  more  Important  than 
any  other  cause. 

The  investigation  has  revealed  that 
although  the  first  three  criteria  have 
l)een  met,  the  fourth  criterion  has  not 
been  met. 

Significant  Total  or  Partial 

Separations  I 

The  average  num^r  of  production 
workers  at  P.  J.  Barash  Associates,  In- 
cojvoTaveS  renlalhed  the  saihd  from 
1974  to  1975  and  declined  12.5  percent 
in  the  first  nine  months  of  1976  com* 
pared  to  the  same  period  in  1975.  Aver- 
age weekly  hours  declined  3.1  percent 
from  1974  to  1975  and  decreased  5.3  per- 
cent in  the  first  nine  months  of  1976 
compared  to  the  same  period  in  1975. 

Sales  or  Production,  or  Both,  Have 
Decreased  Absolutely 

Company  sales  decreased  5.4  percent 
from  1974  to  1975  and  declined  31.7  pen- 
.cenfc  in  the  first  nine  months  of  1976 
compared  to  the  same  period  in  1975. 

I  Increased  Imports 

Ipiports  of  women's,  misses'  and  chil- 
dren's dresses  have  declined  each  year 
since  1971  except  in  1975  when  impqrtB 
Increased  over  the  previous  year.  The 
ratio  of  imports  to  dcanestic  production 
was  9.0  percent  in  1971,  declined  to  6.8 
percent  in  1973,  and  Increased  to  7.4  per- 
cent in  1975.  Imports  for  the  first  nine 
months  of  1976  were  up  by  about  0.6 
percent  over  the  same  period  in  1975. 


Contributed  Importantly 

The  investigation  revealed  that  P.  J. 
Barash  Associates,  Inc.,  has  two  cus- 
tomers the  larger  of  which  does  not  Im- 
port dresses  and  has  reduced  Its  pur- 
chases from  P.  J.  Barash  in  1975  com- 
pared to  1974  and  in  the  first  nine 
months  of  1976  compared  to  the  like 
period  in  1975.  The  remaining  customer 
Increased  its  purchases  from  P.  J.  Barash 
in  1975  compared  to  1974  and  in  the  first 
nine  months  of  1976  compared  to  the 
like  period  in  1975.  The  decUne  in  pur- 
chases by  the  non-importing  customer 
was  not  offset,  and  this  decline  accounted 
for  the  entire  sales  decUne  experienced 
by  P.  J.  Barash. 

Conclusion 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation.  I  conclude 
that  increases  of  imports  like  or  directly 
competitive  with  women's  dresses  which 
are  produced  at  the  Camden,  New  Jersey 
plant  of  P.  J.  Barash  Associates,  Incor- 
porated, did  not  contribute  Importantly 
to  the  total  or  partial  separations  of  the 
workers  at  such  plant. 

Signed  at  Washington,  D.C.,  this  13th 
day  of  January  1977. 

James  F.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Plannirig. 

'  |FR  Doo.  77-2145  Piled  l-24-77;8:45  am| 


[TA-W-«)4] 

REPUBLIC  STEEL  CORP. 
CANTON   SOUTH   PLANT 
Revised  Determination  R^arding  Eligibil- 
ity  To    Apply   for   Worlter   Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  notice  of  negative  deter- 
mination regarding  certification  of  eligi- 
bility to  apply  for  worker  adjustment 
assistance  ou  August  20,  1976  (41  FR 
374301  applicable  to  former  workers 
producing  stainless  steel  and  alloy  steel 
products  at  the  Canton  South  plant  of 
Republic  Steel  Corporation,  Canton, 
Ohio. 

At  the  request  of  an  official  of  the 
United  Steelworkers  of  America,  a 
further  investigation  was  Instituted  by 
the  Director  of  the  Office  of  Trade  Ad- 
justment Assistance.  The  further  Inves- 
tigation developed  additional  informa- 
tion from  company  officials  and  a  broader 
spectrum  of  the  plant's  customers  con- 
cerning the  influence  of  imports  on  the 
employment  of  workers  at  the  plant. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of 
ellgibihty  to  apply  for  adjustment  as- 
sistance, each  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

( 1 )  That  a  significant  number  or  prc^>or- 
tion  of  the  workers  In  the  woi^ers'  fiirm, 
or  an  appropriate  subdivision  tIx««of.  have 
become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 
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(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely; 

(3)  That  articles  like  or  directly  compet- 
itive with  those  produced  by  the  firm  or 
subdivision  are  being  Imported  In  Increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  find 

(4)  That  such  increased  imports  have  con- 
tributed importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  in  sales 
or  production.  The  term  "contributed  im- 
portantly" means  a  catise  which  is  impwrtant 
but  not  necessarily  more  Important  than 
any  other  cause. 

The  investigation  has  revealed  that 
w^ith  respect  to  the  production  of  stain- 
less steel,  all  four  of  the  above  criteria 
have  been  met  but  that  with  respect  to 
the  production  of  alloy  steel  criterion  (4) 
has  not  been  met. 

Significant  Total  or  Partial 
Separations 


The  average  number  of  production 
workers  at  Canton  South  increased  13.1 
percent  In  1974  compared  with  1973,  de- 
creased 34.6  percent  in  1975  compared 
with  1974  and  decreased  36.4  percent  in 
the  first  quarter  of  1976  compared  with 
the  first  quarter  of  1975. 

Sales  or  Production,  or  Both,  Have 
Decreased  Absolutely 

Shipments  of  stainless  steel  sheet  and 
plate  increased  139.2  percent  in  1974 
compared  with  1973,  decreased  67.4  per- 
cent in  1975  compared  with  1974  and 
decreased  62.8  percent  in  the  first  quarter 
of  1976  compared  with  the  first  quarter 
of  1975.  ShiiKnents  of  alloy  steels  in- 
creased 21.8  percent  In  1974  compared 
with  1973,  decreased  36.3  percent  in  1975 
compared  with  1974  and  decreased  48.4 
percent  in  the  first  quarter  of  1976  com- 
pared with  the  first  quarter  of  1975. 

Increased  Imports 

Imports  of  stainless  steel  sheet  and 
plate  decreased  36.5  percent  in  1972  com- 
pared with  1971,  decreased  18.0  percent 
In  1973  compared  with  1972,  increased 
33.3  percent  In  1974  compared  with  1973 
and  increased  3.0  percent  in  1975  com- 
pared with  1974.  The  ratios  of  imports 
to  domestic  shipments  and  consumption 
Increased  from  10.4  percent  and  9.9  per- 
cent, respectively,  in  1974  to  21.3  percent 
and  18.3  percent,  respectively.  In  1975. 

Imports  of  alloy  steel  blooms,  slabs, 
billets.  Ingots,  castings  and  sheet  bars 
decreased  0.6  percent  In  1972  compared 
with  1971,  decreased  13.5  percent  in  1973 
compared  with  1972,  decreased  37.1  per- 
cent In  1974  compared  with  1973  and 
Increased  10.0  percent  in  1975  compared 
with  1974.  The  ratios  of  imports  to  do- 
mestic shipments  and  consumption  In- 
creased from  0.28  percent  for  each.  In 
1974  to  0.34  percent  for  each,  In  1975. 

Contributed  Importantly 

The  additional  Information  developed 
In  the  investigation  revealed  that  tiie 
Canton  South  plant  Is  part  of  the  fully 
integrated  production  operations  of  Re- 
public Steel's  Central  Alloy  District. -The 
Canton  South  plant  performs  various  op- 
erations on  stainless  and  alloo^  steel  prod- 
ucts within  the  orgranlzatlonal  framework 


of  Republic's  Central  Alloy  Distiict. 
Shipments  of  stainless  steel  products  are 
received  from  other  plants  within  the 
Central  Alloy  District  including  the  Can- 
ton Works  and  the  Massillon  Works  and 
are  further  processed  at  the  Canton 
South  plant.  In  addition,  stainless  steel 
products  at  an  earlier  stage  of  produc- 
tion are  shipped  from  the  Canton  South 
plant  to  otlier  plants  witliin  the  Central 
Alloy  District.  The  majority  of  processed 
products  and  finished  products  are  con- 
sidered sales  of  the  other  plants  in  tiie 
Central  Alloy  District. 

Due  to  the  high  degree  of  integration 
which  exists  between  the  Canton  South 
plant  and  other  plants  of  the  Central 
Alloy  District,  the  impact  of  imports  on 
the  sales  of  stainless  steel  products  of 
the  Central  Alloy  District  directly  affects 
the  production  operations  at  the  Canton 
South  plant.  The  Department  has  issued 
certifications  for  each  of  the  plants  in 
the  Central  Alloy  District  noting  that  in- 
creases of  imports  of  stainless  steel  like 
or  directly  competitive  with  stainless 
steel  produced  at  the  Canton  Works  (TA- 
W-665)  and  the  Massillon  Works  (TA- 
W-666)  contributed  imF>ortantly  to  the 
total  or  partial  separations  of  workers 
at  these  plants. 

Customers  indicated  that  they  had  not 
shifted  purchases  of  alloy  steels  from  the 
Canton  South  plant  to  foreign  sources. 
These  customers,  including  commercial 
aircraft,  defense  and  aerospace  contrac- 
tors and  subcontractors,  cited  slowdowns 
in  commercial  aircraft  production  and 
delays  in  the  contracting  and  procure- 
ment of  certain  weapons  systems  are  rea- 
sons for  reduced  purchases  of  alloy  steels 
from  the  Canton  plant. 


Conclusion 


Based  on  additional  evidence,  a  review 
of  the  entire  record  and  In  accordance 
with  the  provisions  of  the  Trade  Act  of 
1974, 1  hereby  issue  the  following  certifi- 
cation : 

All  workers  engaged  In  employment  related 
to  the  production  of  stainless  steel  In  the 
South  Jobbing  MUl,  South  Sheet  Mills  7,  8, 
9  and  12  the  South  Finishing  Department, 
the  Forging  Department  and  the  ^>eclal  Bar 
Finishing  Department  and  all  workers  en- 
gaged In  employment  related  to  the  process- 
ing of  Clad  and  the  finishing  of  stainless 
steel  at  the  Canton  South  plant  of  Republic 
Steel  Corporation,  Canton,  Ohio  who  became 
totally  or  partially  separated  from  employ- 
ment on  or  after  March  20,  1975  are  eligible 
to  apply  for  adjustment  assistance  under 
■ntle  II,  Chapter  2  of  the  Trade  Act  of  1974. 

It  Is  further  concluded  that  Increases 
of  imports  of  alloy  steels  and  stainless 
steel  did  not  contribute  importantly  to 
the  total  or  partial  separations  of  work- 
ers in  the  Vacuum  Melt  Departments,  in 
Steel  Ingot  Conditioning  nor  of  employ- 
ees engaged  In  employment  related  to 
the  production  of  alloy  steel  at  the 
Canton  South  plant. 

Signed  at  Washington.  DC,  this  13th 
day  of  January  1977. 

James  F.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 

[FB  Doc.77-2146  Filed  1-24-77:8:45  am] 


1T.\-\V-11651 

SPORTSWEAR  MANUFACTURING  CO., 
INC. 

Certification  Regarding  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1165:  investigation  regarding  certifi- 
cation of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  initiated  on 
October  13,  1976  in  response  to  a  worker 
petition  received  on  that  date  which  was 
filed  by  the  Amalgamated  Clothing  and 
Textile  Workers  Union  (ACTWU)  on 
behalf  of  workers  formerly  producing 
mens  suits,  sportcoats,  pants  and  vests 
at  Sportswear  Manufacturing  CMnpany, 
Inc..  Brooklyn,  New  York. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Octo- 
ber 29,  1976  (41  FR  47630).  No  public 
hearing  was  requested  and  none  was  held. 

The  information  upon  which  the  deter- 
mination was  made  was  obtained  prin- 
cipally from  officials  of  Sportswear 
Manufacturing  Company,  Inc.,  its  cus- 
tomers, the  U.S.  Department  of  Com- 
merce, the  U.S.  International  Trade 
Commission,  industry  analysts  and  De- 
partment files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of 
eligibiUty  to  apply  for  adjustment  as- 
sistance, each  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  in  such  workers"  firm, 
or  an  appropriate  subdivision  thereof,  have 
become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated: 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  ab- 
solutely: 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  In  Increased 
quantities,  either  actual  or  relative  to  do- 
mestic production; 

(4)  That  such  Increased  Imports  have  con- 
tributed Importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  in  sales 
or  production.  The  term  "contributed  im- 
portantly" means  a  cause  which  is  important 
but  not  necessarily  more  Important  than 
any  other  cause. 


The  investigation  has  revealed  that 
all  four  of  the  above  criteria  have  been 
met. 

Significant  Total  or  Partial 
Separations 

Average  employment  of  production 
workers  fell  38  percent  in  1975  compared 
to  1974.  Although  employment  rose  13 
percent  in  the  first  ten  months  of  1976 
compared  to  the  like  period  of  1975,  em- 
ployment declined  22  percent  in  the  July 
through  October  period  of  1976  compar- 
ed to  the  like  period  of  1975. 

All  productiwi  workers  were  separated 
from  employment  on  or  before  Octolxr 
29,  1976  when  the  company  ceased  oper- 
ations. 
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Sales  ok  Production,  or  Both,  Have 
Decreased  Absolutely 

Unit  production  fell  25  percent  in  1975 
compared  to  1974  and  rase  40  .percent 
\w  the  first  ten  months  of  1976  compared 
to  the  like  period  of  1975. 

The  increases  in  employment  and  pro- 
duction shown  when  comparing  the  first 
ten  months  of  1976  to  the  first  ten 
months  of  1975  are  misleading.  Produc- 
tion was  temporarily  curtailed  and  em- 
ployees were  laid  oCf  for  two  months  in 
"1975  while  the  company  moved  to  a  new 
faculty. 

Increased  Imports 

Imports  of  mens  and  boys'  tailored 
dress  coats  and  sportcoats  increased 
each  year  from  1971  to  1973,  declined  in 

1974  compared  to  1973,  rose  8  percent  In 

1975  comp>ared  to  1974  and  increased 
32  percent  in  the  first  nine  months  of 

1976  compared  to  the  like  period  of 
1975.  The  ratio  of  imports  to  domestic 
production  increased  from  21.3  percent 
In  1974  to  30.9  percent  in  1975  and  rose 
from  23.8  percent  in  the  first  half  of 
1975  to  30.7  percent  in  the  like  period 
of  1976. 

Imports  of  men's  and  boys'  tailored 
suits  Increased  every  year  since  1971,  rose 
27  percent  in  1975  compared  to  1974  and 
Increased  7  percent  In  the  first  nine 
months  of  1976  compared  to  the  like  pe- 
riod of  1975.  Tlie  ratio  of  imports  to  do- 
mestic production  Increased  from  12.3 
percent  in  1974  to  17.4  percent  in  1975 
and  declined  from  19.9  percent  in  the 
first  half  of  1975  to  17.3  i3ercent  in  the 
like  period  of  I97fi 
"»•  Imports  of  mens  and  boy.s'  dress  and 
sport  trousers  and  shorts  increased  in 
igf72  compared  to  1971,  declined  In  1973 
and  1974,  rose  39  percent  in  1975  com- 
pared to  1974  and  increa.«;ed  41  percent 
In  the  first  nine  montlis  of  1976  com- 
pared to  the  like  period  of  1975.  The  ratio 
of  Imports  to  domestic  production  In- 
creased from  18.2  percent  In  1974  to  30.3 
percent  in  1975  and  rose  from  28.2  per- 
cent In  the  first  half  of  1975  to  32.0  per- 
cent In  the  like  period  of  1976. 

Imports  of  men's  and  boys'  tailored 
suit  vests  increased  every  year^  since 
1971,  rose  154  percent  in  1975  compared 
to  1974  and  increased  114  percent  in  the 
first  nine  months  of  1976  compared  to 
the  like  period  of  1975.  The  ratio  of  im- 
ports to  domestic  production  increased 
from  12.2  percent  in  1974  to  16.3  percent 
In  1975. 

Contributed  Importantly 

The  parent  corporation  which  received 
approximately  80  percent  of  Sportswear 
Manufacturing  Company's  production. 
Increased  purchases  of  imported  men's 
suits,  sportcoats  and  pants  by  more  than 
1*0  percent  and  reduced  orders  to 
J^jortswear  Mantifacturing  Company, 
lac.  In  1975  compared  to  1974. 

The  corporation  reduced  purchases 
from  all  sources  in  1976  due  to  its  own 
declining  sales.  The  decline  In  sales  was 
attributed  to  competition  from  other  re- 
tailers who  purchase  large  quantities  of 
loi^  priced  imported  men's  clothing. 
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CONCLUSION 

After  careful  review  of  the  facts  ob- 
tained in  the  investigation,  I  conclude 
that  increases  of  imports  like  or  directly 
competitive  with  men's  suits,  sportcoats, 
pants  and  vests  produced  at  Sportswear 
Manufactiu-ing  Company,  Inc.,  Brook- 
lyn, New  York,  a  subsidiary  of  Robert 
Hall  Clothes,  New  York,  N.Y.  did  con- 
tribute Importantly  to  the  total  or  par- 
tial separation  of  the  workers  of  tliat 
company.  In  accordance  with  the  provi- 
sions of  the  Act,  I  make  the  following 
certification : 

All  workers  engaged  In  empioymem  related  to 
the  production  of  men's  suits,  sportcoats, 
paints  and  vests  at  Sportswear  Manufactvu-lng 
Company.  Inc.,  Brooklyn,  New  York  who  be- 
came totally  or  partially  separated  from 
employment  on  or  after  September  29,  1975 
are  eligible  to  apply  for  adjustment  assist- 
ance under  Title  II,  Chapter  2  of  the  Trade 
Act  of  1974. 

Signed  at  Washington.  DC,  this  13th 
day  of  January  1977. 

James  F.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 
JPR  Doc.77-2147  FUed  1-24-77:8:45  ami 


lTA-W-918) 
U-BRAND  CORP.,  ASHLAND,   OHIO 

Correction  of  Certification  of  Eligibility  To 
Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  on  October  18,  1976 
the  Department  of  Labor  Issued  a  certifi- 
cation of  eligibility  to  apply  for  adjust- 
ment assistance  applicable  to  workers 
and  former  workers  at  the  Ashland,  Ohio 
plant  (Machine  Division)  and  Shelby, 
Cihio  warehouse  of  the  U-Brand  Corpo- 
ration (TA-W-918) .  The  Notice  of  CerU- 
flcatlon  was  published  in  the  Federal 
Register  on  October  29,  1976  <41  FR 
47632). 

The  certification  as  originally  issued 
excluded  workers  who  were  engaged  in 
employment  related  to  the  distribution 
of  iron  pipe  fittings  at  the  Vernon,  Cali- 
fornia warehouse  of  the  U-Brand  Cor- 
poration. 

The  certification  Issued  October  18. 
1976  is  hereby  amended  to  include  all 
workers  of  the  Vernon,  California  ware- 
house of  the  U-Brand  Corporation. 

Signed  at  Washington,  D.C.,  this  15tli, 
day  of  January  1977. 

James  F.  Taylor, 
Director.  Office  of  Management. 
Administration  and  Planning. 
iFR  Doc .77-2 148 PUed  1-24-77:8:46  am] 


section  221' a)  of  the  Trade  Act  of  1974 
•  •'the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Duluth,  Minnesota 
plant  of  U.S.  Steel  Corporation,  Pitts- 
burgh, Pa.  (TA-W-1.561).  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gation as  provided  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increase  of  imports  of  articles  like  or  di- 
rectly competitive  with  coke  produced  by 
U.S.  Steel  Coi-poration  or  an  appropriate 
subdivision  thereof  have  contributed  im- 
tiSf  tantly  to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a 
significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  tinder  Title  II,  Chapter  2, 
of  the  Act  in  accordance  with  the  provi- 
sions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  4. 
1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Offloe  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  4,  1977. 

"Hie  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  OfHce  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance.  Bureau  of  International 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington. 
D.C. 20210. 

Signed  at  Washington,  D.C.  this  10th 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc  77  2360  Filed  1^4-77:8:45  an-.) 


'  (TA-W-1,5611 

U.S.  STEEL  CORP. 

Investigation  Re«;ardlne  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  10,  1977  the  Department 
cEf  Labor  received  a  petition  dated  De- 
cember 23,  1976  which  was  filed  under 


i 


[TA-W-1.562] 

U.S.   STEEL  CORP. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  10,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 23,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  U.S.  Steelworkers  oS 
America  on  behalf  of  the  workers  and 
former  wx»rkers  of  Rankin,  Pennsylvania 


) 
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plant  of  U.S.  Steel  Corporation,  Pitts- 
burgh, Pa.  (TA-W-1,562) .  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gation as  provided  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  iron  products 
produced  by  U.S.  Steel  Corporation  or 
an  appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decline  in  sales  or  production,  or  both, 
of  such  firm  or  subdivision  and  to  the 
actual  or  threatened  total  or  partial  sep- 
aration of  a  significant  number  or  pro- 
portion of  the  workers  of  such  firm  or 
subdivision.  The  investigation  will  fur- 
ther relate,  as  appropriate,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  -meeting  the  eligibil- 
ity requirements  of  section  222  of  the  Act 
wiU  be  certified  as  eligible  to  apply  for 
adjustment  assistance  imder  Title  n. 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
•Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  4, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  4,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Wash- 
ington, D.C.  20210. 

Signed  at  Washington,  D.C.  this  10th 
day  of  January  1977.  ■ 

MARvaN  M.  FooKS, 
Director,  Office  of  Trade 
Adjiistment  Assistance. 

[FR  Doc.77-2361  Piled  1-24-77:8:45  am] 


Assistance,  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gation as  provided  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  brassieres  and 
girdles  produced  by  Willoform  Manufac- 
turing Co.,  Inc.  or  an  appropriate  sub- 
division  thereof   have   contributed   im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of   the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group   meeting   the   eUgibility    require- 
ments of  Section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  II,  Chapter 
2,  of  the  Act  in  accordance  with  the 
provisions  of  Subpart  B  of  29  CFR  Part 
90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  4, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Dii-ector,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  4,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Biu"eau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20210. 

Signed  at  Washington.  D.C.  tliis  1st 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.77-2362  Filed  l-24-77;8:45  ami 
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[TA-W-1,5571 

WILLOFORM   MANUFACTURING  CO., 
INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worlter  Adjust- 
ment Assistance 

On  January  1,  1977  the  Department  of 
Labor  received  a  petition  dated  Decan- 
ber  1,  1976  which  was  filed  imder  section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  by  the  International  Ladles'  Gar- 
ment Workers  Union  on  behalf  of  the 
workers  and  former  workers  of  Wlllo- 
f onn  Manufacturing  Co.,  Inc.,  New  York. 
New  York  (TA-W-1,557).  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 


[Notice   (77-i)  ] 

NASA  RESEARCH  AND  TECHNOLOGY  AD- 
VISORY COUNCIL  PANEL  ON  AVIATION 
SAFETY  AND  OPERATING  SYSTEMS 
SUBCOMMITTEE  ON  AVIATION  SAFETY 
REPORTING  SYSTEM 

Meeting 

Tlie  NASA  Research  anJ  Technology 
Advisory  Coimcil  (RTAC) ,  Subcommit- 
tee cwi  Aviation  Safety  Reporting  .-ys- 
tem  will  meet  on  February  15-16,  1977, 
at  the  Ames  Research  Center,  Moffett 
Field,  CA  94035.  The  meeting  wUl  be  held 
in  the  Committee  Room,  Administration 
Building.  The  meeting  is  being  held  at 
this  time  to  review  the  operation  of  the 


Aviation  Safety  Reporting  System  :.nd  to 
plan  the  one-year  evaluation.  Members 
of  the  public  will  be  admitted  on  a  first 
come,  first  served  basis  up  to  the  seating 
capacity  of  the  room  which  is  about  25 
persons.  All  visitors  must  report  to  the 
Ames  Research  Center  receptionist  in  tl;e 
Administration  Building. 

The  RTAC  Subcommittee  on  Aviation 
Safety  Reporting  System  serves  in  an 
advisory  capacity  only.  The  Chairman  is 
Mr.  John  H.  Winant.  Tliere  are  12  mem- 
bers. The  following  list  sets  forth  the 
approved  agenda  and  schedule  for  the 
February  15-16.  1977.  meeting  of  the 
Aviation  Safety  Reporting  System  Sub- 
committee. For  further  information 
please  contact  Mr.  E.  Gene  Lyman.  NASA 
Headquarters,  Code  RB,  Washington.  DC 
20546  (202-755-2380). 

Febrvakt  15.  1977 

Time  Top-iC 

9am Report    of    the    chairmaTi. 

(Purpose:  To  summarise 
activities  relating  to  t!ie 
Aviation  Safety  Report- 
ing System  ( ASRS ) 
since  the  last  subcom- 
mittee meeting.) 

9:30  am Report    on    the    Aviation 

Safety  Reporting  Sys- 
tem. (Purpose:  To  de- 
scribe status  of  activities 
pertaining  to  ASRS 
operations.  Members  will 
comment  on  these  ac- 
tivities and  identify 
items  requiring  addi- 
tional attention.) 

10:30  Dm Review  of  Aviation  Safety 

Reporting  System  Re- 
ports. ( Puri>06e :  To 
allow  members  an  op- 
portunity to  comment 
on  Information  received 
and  topics  requiring 
special  analysis.) 

2:30  pm Report  of  Security  Group. 

( Purpose :  To  review 
security  aspects  of  ASRS 
and  to  receive  members' 
advice  and  recommenda- 
tions ooncemlng  ASRS 
security:) 

3:30  pm Review  of  Aviation  Safety 

Research.  (Purpose:  To 
review  ongoing  aviation 
safety  research  studies 
and  to  receive  members' 
advice  about  these 
studies.) 

February  16.  1977 

8:30  am Develop   ASRS  Evaluation 

Plan.  ^ Purpose:  To  de- 
velop an  approach, 
schedule,  and  a.ssign  re- 
sponalbllitles  for  the 
ASRS  one-yeax  evalua- 
tion.) 

10:30  am Members*  Discu-sslon. 

(Purpose:  To  consider 
total  aspects  of  ASRS 
and  provide  advice  and 
recommendations  about 
Its  operation.) 

1  pm Adjourn. 


John  M.  Coulter, 
Acting  Assistant  Administrator 
for    DOD    and    Interagency 
Affairs  National  Aeronautics 
and  Space  Administration. 

January  17,  1977. 

[PR  Doc.77-2187  Piled  1-24-77:8:45  am] 
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NATIONAL  SCIENCE   FOUNDATION 

ADVISORY  PANEL  FOR  PSYCHOBIOLOGY 

Meeting 

In  accordance  with  the  Federal  Advi- 
sory Committee  Act,  Pub.  L.  92-463,  the 
National  Science  Foundation  announces 
the  following  meetiDg :  - 

Name:  AdvLsfiry  Panel  for  Ps5rhob:olot'y. 

Date:  Febniary  10  and  11.  1977. 

Time  and  place:  9:00  a.m.  to  5:00  p  m.  each 
day;  National  Science  Foundation,  1800  G 
St.  N.W.,  Washington,  D.C.  Room  321. 

Typo  of  meeting:  P'art  Open  (Open  9:00  a.m. 
TO  10:00  am,  February  11,  1977;  remainder 
Closed). 

Contact  person:  Fred  Stollnltz,  Program 
Director  for  Psychoblology  Room  320,  Na- 
tional Science  Foundation,  Washington, 
D.C.  Tclcphoiic:   |202)  632-4264. 

Biimmary  minutes:  (open  portion).  May  be 
obtained  from  the  Conimlttee  Management 
Coordination  Staff.  Division  of  Personnel 
«nd  Management,  Room  248,  National 
Science  Found.ition.  Wa.'^hinpton.  DC. 
20650. 

Purpose  of  panel:  To  provide  advice  and  rec- 
ommendations concerulrii;  siipporc  for  r*"- 
aearch  in  psychoblology. 

Agenda:  February  10,  9:00  am.  to  8:00 
p.in..  February  11,  10:00  am.  to  5:00  p.m.. 
eloeed.  The  panel  vill  be  reviewing  and 
evaluating  research  proposals  and  projects 
U  part  of  the  selection  process  for  awards. 
February  11.  9:00  am.  to  10:00  a.m.,  open. 
The  Panel  will  be  discussing  methods  of 
assessing  the  state  and  outlook  of  the  field 
of  Psychoblology  and  the  role  and  perform- 
ance of  the  Psychoblology  Program  In  sup- 
porting It. 

Reason  for  closing:  The  proposals  and  proj- 
ects being  reviewed  Include  information  of 
A  proprietary  or  confidential  nature,  in- 
cludlBg  technical  information;  financial 
data,  such  aa  salarlee;  and  personal  infor- 
mation ooincemlng  Individuals  aissoclated 
with  the  proposals  and  projects.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  6  U£.C.  653  (b).  Freedom  of  Informa- 
tion Act.  The  rendering  of  advice  by  the 
panel  is  considered  to  be  a  part  of  the 
Foundation's  deliberative  process  and  is 
thus  subject  to  exemption  (5)  of  the  Act. 

Authority  to  close  meeting:  This  determina- 
tion wae  made  by  the  Committee  Manage- 
ment Officer  pursuant  to  provisions  of  sec- 
tion 10(d)  of  Pub.  L.  02-463.  The  Commlt- 
tM  Management  Officer  was  delegated  the 
•nthorlty  to  make  determinations  by  the 
Director.  NSP,  on  February  11,  1976. 

M.  Rebecca  Winkler. 
Acting  Committee 
Management  Officer. 

January  19,  1977. 

IFR  Doc  77-2343  Filed  1   24  77.8.45  am | 


ADVISORY  PANEL  FOR  SENSORY 
PHYSIOLOGY  AND  PERCEPTION 

Meeting 

Xn  accordance  with  the  Federal  Advl- 
aoTf  Committee  Act,  Pub.  L.  92-463,  the 
National  Science  Foundation  announces 
the  following  meeting: 

Kame:  Advisory  Panel  for  Sensory  Pbyslolopy 

and  Perception. 
Date  and  time:  FMruary  7  and  8.  1977;  9  00 

AM.-S  :00  PJf.  eMh  day. 
Place:  National  Science  Foundation.  1800  O 

Street  N  W.,  Washington,  DC.  30550,  Room 

617. 


NOTICES 


Type  ol  meeting;  Closed. 

Contact  person:  Dr.  Terrence  R.  Dclan.  Pro- 
gram Director.  Sensory  Physiology  and  Per- 
ception, Room  320,  National  Science  Foun- 
dation, Washtagton,  D.C.  20550,  Telephone! 
<202)   634-1624. 

Purpose  of  panel :  To  provide  advice  and  rec- 
ommendations concerning  support  for  re- 
search in  sen.sory  physiology  and  percep- 
tion. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the  selec- 
tion process  for  awards.  , 

Reason  for  closing:  The  proposals  and  proj* 
ects  being  reviewed  Include  Information  of 
a  proprietary  or  confidential  nature,  In- 
cluding technical  Information;  financial 
data,  such  as  salaries;  and  personal  infor- 
mation concerning  Individuals  associated 
with  the  proposals  and  projects.  These  mat- 
ters are  wlthUi  exemptions  (4)  and  (6) 
of  5  U.S.C.  552(b),  Freedom  of  Informa- 
tion Act.  The  rendering  of  advice  by  the 
panel  Is  con.<?ldered  to  be  a  part  of  the 
Foundation's  deliberative  process  and  i» 
thus  subject  to  exemption  (5)   of  the  Act. 

Authority  to  close  meeting:  This  determina- 
tion was  made  by  the  Conunittee  Manage- 
ment Officer  pursuant  to  provtelons  of  sec- 
tion 10(d)  of  Pi.  92-463.  The  Comjnltt«e 
Management  Officer  was  delegated  the  au- 
thority to  make  determlnatiorts  by  the  Di- 
re" ir.  NSF.  on  February  11,  1976" 

M.  Rebecca  Winkler, 
I  Acting  Committee 

Management  Officer. 

Janvarv   19,  1977. 


I  FR  Dfx-  77-22fi7  Filed  1   24 
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ADVISORY  PANEL  FOR  SYSTEMATIC 
BIOLOGY 

I  Meeting 

In  accordance  with  the  Federal  Advi- 
sory Committee  Act.,  Pub.  L.  92-463,  the 
National  Science  Foundation  annoimce* 
the  following  meeting: 

Kame:  Advisory  Panel  for  Systematic  Biology. 

Date  and  time:  February  10  and  11,  1977 — 
8:30  a.m.  to  5:00  pjn.  each  day. 

Place:  Boom  643,  National  Science  Founda- 
tion, 1800  O  Street.  N.W.,  Washington.  D 
30650. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  John  W.  Wright,  Pro- 
gram Director.  Systematic  Biology  Pro- 
gram, Room  336,  National  Science  Founda- 
tlcm,  Washington,  D.C.  20550,  telephone 
(202)  632-5846. 

Purpose  of  panel:  To  provide  advice  and  rec* 
OQunendaUons  concerning  support  for  re- 
search In  systematic  biology. 

Agenda:  To  review  and  evaluate  research  pro- 
pofsalB  and  projects  as  part  of  the  selec- 
tion process  for  awards. 

Reason  for  closing:  The  proposals  and  proj- 
ects being  reviewed  Include  Information  of 
a  proprietary  or  confidential  nature.  In- 
cluding technical  Information;  financial 
data,  such  as  salaries;  and  personal  Infor- 
mation concerning  Individuals  associated 
with  the  proposals  and  projects.  These  mat- 
ters are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  662(b),  Freedom  of  Informa- 
tion Act.  The  rendering  of  advice  by  the 
panel  Is  considered  to  be  a  part  of  the 
Fovmdatlon's  deliberative  process  and  ts 
thus  subject  to  exemption  (6)  of  the  Act. 

Authority  to  close  meeting:  This  determina- 
tion was  made  by  the  Conunittee  Manage* 
ment  Officer  pxirsuant  to  provisions  of  sec- 
tion 10(d)  of  Pli.  93-483.  The  Oommltte* 
Management  Officer  was  delegated  the  au- 


tlioniy  to  mai:e  determination.';  bv  the  Di- 
rector, NSP.  on  February  11,  1976. 

M.  Rebecca  Winkler, 
Acting  Committee 
Management  Officer. 

January   19,  1977. 

|FR  Doc.77-2344  File<l  1-24-77:8  45  an.; 


FEDERAL  SCIENTIFIC  AND  TECHNICAL 
INFORMATION   MANAGERS 

Meeting 

The  next  meeting  of  the  Federal 
Scientific  and  Technical  Information 
Managers  will  be  held  on  Wednesday. 
February  9,  1977,  from  9:30  a.m.-12 
noon,  at  the  Deimrtment  of  Commerce, 
14th  and  Constitution  Avenue,  NW,  Con- 
ference Room  B-841.  The  theme  of  this 
meeting  will  be  the  "Micrographics. 
Video  and  Other  Image  Transfer  Devel- 
opments: Subetitutes  or  Complements 
for  Computer-Based  Communication?" 

These  meetings,  sponsored  by  the  Na- 
tional Science  Foundation,  provide  a 
fonmi  for  the  Interchange  of  informa- 
tion concerning  common  problems  and 
coordination  in  the  areas  of  Federal 
scientific  and  technical  information  and 
communications. 

These  meetings  are  designed  solely  for 
the  benefit  of  Federal  employees  and  of- 
ficers, and  do  not  fall  under  the  provi- 
sions of  the  Federal  Advisory  Commit- 
tee Act  (P.L.  92-463).  However,  this 
meeting  Is  believed  to  be  of  suflBcient 
importance  and  Interest  to  the  public  to 
be  announced  In  the  Federal  Register. 

Any  persons  wishing  to  attend  this 
meeting  or  requiring  further  Informa- 
tion should  notify  Mr.  Andrew  A.  Alnes, 
Division  of  Science  Information,  Nation- 
al Science  Foundation,  1800  G  Street, 
NW,  Washington,  DO  20550,  telephone: 
'202)  632-5836, 

Lee  G.  Bxtrchinal, 
Director, 
Division  of  Science  Information. 

January  22,  1977. 

[PR  Doc.  77-2266  Filed  1-24-77; 8:45  am] 

NUCLEAR  REGULATORY 
COMMISSION 

ADVISORY  COMMnTEE  ON  REACTOR 
SAFEGUARDS  NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic  En- 
ergy Act  (42  U.S.C.  2039,  2232b.),  the 
Advisory  Committee  on  Reactor  Safe- 
guards will  hold  a  meeting  on  Febru- 
ary 10-12,  1977,  in  Room  1046,  1717  H 
Street  NW.,  Washington,  D.C. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 

Thvrsday,  February  10, 1977 

t.OO  A.M.—S:45  AM.:  Executive  Set- 
sion  (Closed) . — The  Committee  will  dis- 
cuss the  qualifications  of  candidates 
nominated  for  i^polntment  to  the  ACRS. 

<.-45  A  Jf.-S.-<5  AM.:  Executive  Session 
(Open)  .—The  Committee  will  hear  and 
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discuss  the  reports  of  ACRS  Subcommit- 
tees and  consultants  who  may  be  present 
regarding  the  evaluation  of  selected 
safety  Issues  related  to  light-water  re- 
actors. Portions  will  be  closed  If  neces- 
sary to  discuss  proprietary  material  or 
intra-agency  memoranda  prepared  for 
internal  use  only. 

9:45  A.M.-12:4S  P.M.  and  1:45  PM.- 
4:45  P.M.:  Meeting  on  Evaluation  of  Se- 
lected Safety  Issues  Related  to  Light- 
Water  Reactors  (Open). — "ITie  Commit- 
tee will  hear  presentations  and  hold  dis- 
cussions regarding  evaluation  of  sdected 
safety  issues  related  to  light-water  re- 
actors. 

Portions  of  this  session  will  be  closed 
If  necessary  to  receive  reports  from  In- 
dividual NRC  employees  who  will  pre- 
sent their  personal  opinions  and  recom- 
mendations only  in  confidence.  Portions 
will  also  be  closed  if  required  to  review 
Proprietary  Information  related  to  the 
matters  being  considered  and  intra- 
agency  memoranda  prepared  for  inter- 
nal use  only. 

4:45  PM.-6:30  P.M.:  Executive  Session 
(Open). — The  Committee  will  hear  tuid 
discuss  reports  of  ACRS  Subcommittees 
regarding  proposed  Regulatory  Guides 
and  regulatory  activities  related  to  the 
practices  and  policies  for  correction  of 
ECCS  errors  for  operating  power  plants. 
The  Committee  will  also  discuss  a  pro- 
posed revision  of  its  report  on  the  Status 
of  Generic  Matters  Related  to  Light- 
Water  Reactors. 

Friday,  February  11,  1977 

8:30  A.M.— 11:15  A.M.:  Meeting  with 
Members  of  the  NRC  Staff. — This  portion 
of  the  meetUig  will  Include  sessions  with 
the  Executive  Director  for  Operations 
and  other  members  of  the  NRC  Staff  re- 
lated to  current  reactor  operating  experi- 
ence and  licensing  actions;  evaluation  of 
generic  matters  related  to  light-water  re- 
actors, including  performance  of  steam 
generator  tubes  In  pressurized  water  re- 
actors and  evaluation  of  fuel  handling 
accidents  Inside  containment;  and  eval- 
uation of  safety  research  data  and  regu- 
latory requirements  of  the  Federal  Re- 
public of  Germany.  The  future  schedule 
for  ACRS  activities  will  be  discussed.  Re- 
ports will  be  made  to  the  Committee  re- 
garding the  NRC  program  to  evaluate 
Integrity  of  reactor  pressure  vessels  de- 
signed and  fabricated  to  the  ASME  Boiler 
and  Pressure  Vessel  Code  Sections  I  and 
vm  and  the  NRC  program  to  review  en- 
vironmental phencHnena  at  sites  with 
facilities  for  processing  and  fabricating 
Plutonium. 

11:15  A.M.-12:09  Noon:  Executive  Ses- 
sion (Open). — ^The  Committee  will  hear 
and  discuss  the  report  of  the  ACRS  Sub- 
committee and  consultants  who  may  be 
present  regarding  the  analytical  models 
formulated  to  evaluate  use  trf  Exxon  Nu- 
clear Company  Replacement  Fuel  for 
Uidit-Water  Reactora.  Portlrau  ot  this 
sesslcm  will  be  doaed  if  required  to  dis- 
cuss Proprietary  Information  related  to 
the  design,  fabrication,  or  operation  of 
thlsfueL 

1:00  PM.S.OO  PM.:  MeeUng  Regard- 
ing Exxon  Nuclear  Company,  Inc.  Re- 


placement Fuel  for  Light-Water  Reac- 
tors (Open) . — The  Committee  will  hear 
and  discuss  inf  ormatkMi  with  representa- 
tives of  the  NRC  Staff  and  the  Exxon  Nu- 
clear Company,  Inc.,  and  the  Jersey  Cen- 
tral Power  &  Light  Company,  regarding 
the  ECCS  evaluation  models  for  replace- 
ment fuel  to  be  used  in  non-jet  pump 
boiling  water  reactors  and  pressurized 
water  reactors  with  low-pressure  con- 
tainment. 

Portions  of  this  session  will  be  closed 
if  required  to  discuss  Proprietary  Infor- 
mation related  to  the  design,  fabrication 
or  operation  of  this  type  fuel. 

3:00  P.M. -5:00:  Executive  Session 
(Open). — The  Committee  will  hear  smd 
discuss  the  reports  of  ACTRS  Subcommit- 
tee Chairmen  with  respect  to  ACRS  ac- 
tivities regarding  review  of  the  Zlon  Nu- 
clear Station,  ACRS  review  of  the  Clinch 
River  Breeder  Reactor,  review  of  sites 
with  environmental  phenomena  for  Plu- 
tonium processing  and  fabrication  facili- 
ties, and  ACTRS  review  of  the  NRC  plan 
to  reevaluate  siting  policy  and  practices. 

5:00  PM.-6:30:  Executive  Session 
(Closed) . — The  Committee  will  meet  in 
closed  Executive  Session  to  discuss  the 
qualifications  of  proposed  candidates  for 
appointment  to  the  CMnmlttee.  The 
Committee  wHI  discuss  a  projxjsed  ACRS 
report  on  safeguards  provisions  at  nu- 
clear facilities. 

Saturday,  February  12,  1977 

i:30  A.M.-4:30  PM.:  Executive  Session 
(Open). — The  Committee  will  discuss 
proposed  AC7RS  reports  and  activities  re- 
garding matters  considered  during  this 
meeting.  Portions  of  this  session  will  be 
closed  if  necessary  to  discuss  proprietary 
material  related  to  the  matters  being  dis- 
cussed. Portions  will  also  be  closed  if 
necessary  to  discuss  Information  related 
to  safeguards  provisions  at  nuclear  facil- 
ities and  to  discuss  proposed  policy  and 
practice  regarding  conduct  of  ACJRS 
activities. 

I  have  determined  in  accordance  with 
SubsecUon  10(d)  of  PubUc  Law  92-463 
that  It  Is  necessary  to  close  ix>rtions  of 
the  meeting  as  noted  above  to  protect 
material,  which  has  been  designated  na- 
tional security  information  and  Is  classi- 
fled  vmder  E.O.  No.  11652  (5  U.S.C.  552 
(b)(1),  to  protect  proprietary  data  (5 
UJ3.C.  552(b)(4)),  to  protect  the  con- 
fidentiality of  tntra-egency  memoranda 
prepared  for  Internal  agoK^y  use  only 
and  discussion  of  Information  v^ikh. 
if  written,  would  fall  within  the  provi- 
sions of  exemption  5  of  5  UJB.C.  552(b) 
(5  n.S.C.  552(b)  (5) ) .  to  presage  the  con- 
fidentlallty  of  Information  related  to 
safeguarding  of  special  nuclear  material 
(5  tTJB.C.  552(b)(4)),  to  protect  Infor- 
mation provided  tn  confidence  by  Individ- 
ual members  of  the  NRC  Staff  (5  U.S.C. 
552Cb)(5)),  and  to  protect  information 
which.  If  released,  wcniki  represoit  an  im- 
due  invasion  of  privacy  (5  nB.C.  552(b) 
(6) ) .  Separation  of  factual  information 
and  information  considered  exempt  from 
disclosure  imder  exemption  (1),  exemp- 
tion (4),  exemptlcm  (5),  and  exemption 
(6)  of  5  UJ3.C.  552(b)  during  these  por- 


tions of  the  meeting  Is  not  cotMld««d 

practical 

Practical  conslderatioDs  nmj  dlctata 
alterations  in  the  abore  agenda  or  ac^ied- 
ule.  The  CSiaJrman  of  the  Coomilttee  la 
empowered  to  conduct  the  meeting  in  a 
manner  that  in  his  judgment  will  facilit- 
ate the  (M^erly  conduct  of  business,  m- 
cluding  pnyvlslons  to  carry  over  an  In- 
c<Mnpleted  open  session  from  one  day  to 
the  next. 

The  Advisory  Committee  on  Reactor 
Safeguards  is  an  independent  group  es- 
tablished by  CcMigress  to  review  and  re- 
port on  each  application  tor  a  MKistruc- 
tion  permit  and  on  each  application  for 
an  operating  license  for  a  reactor  facility 
and  on  certain  other  nuclear  safety  mat- 
ters. The  Committee's  reports  t)ecome  a 
part  of  the  public  record.  Although  ACHIS 
meetings  are  ordinarily  open  to  the  pub- 
lic and  provide  for  oral  or  written  state- 
ments to  be  considered  as  a  part  of  the 
Committee's  information  gathering  pro- 
cedure concerning  the  health  and  ssifety 
of  the  public,  they  are  not  adjudicatory 
type  hearings  such  sis  are  conducted  by 
the  Nuclear  Regulatory  Commission's 
Atomic  Safety  b  Licmsing  Board  as  part 
of  the  C(xnmlssi(m's  licensing  process. 
ACJRS  meetings  do  not  normally  treat 
matters  pertaining  to  environmental  Im- 
pacts outside  the  safety  area. 

With  respect  to  public  participation  in 
the  open  portion  of  the  meeting,  the  fol- 
lowing requirements  shsill  apply : 

(a)  Persons  wishing  to  submit  written 
statemoits  regarding  the  agenda  items 
may  do  so  by  providing  a  readily  re- 
producible copy  to  the  Chsmmlttee  at  the 
beginning  ot  the  meeting.  Comments 
should  be  limited  to  safety  related  areas 
within  the  Committee's  purview.  Persons 
desiring  to  mall  written  c<Knments  may 
do  so  by  mailing  a  readily  reproducible 
copy  thereof  in  time  for  consideration  at 
this  meeting.  Comments  postmarked  no 
later  than  February  2, 1977.  to  the  Execu- 
tive Director,  Advisory  Committee  on  Re- 
actor Safeguards.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555  will 
normally  be  received  In  time  to  be  con- 
sidered at  this  meeting.  Background  in- 
formation concerning  items  to  be  con- 
sidered at  this  meeting  can  be  fotmd  in 
documents  on  file  and  available  for  public 
inspection  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room. 
1717  H  Street,  NW,  Washington,  DC 
20555  and  at  the  following  Public  Docu- 
ment Rooms: 

OTSTim  CasEK  Nuci-EiUi  Powa  Pi.ant 

Ocean  Ck>unty  Library,   15  Hooper   Avenue, 
Toms  RlTcr.  NJ  09763. 

D.C.  Cook  Unit   1 

Maude  Preston  Palenske  Memorial  Library, 
500  Market  Street,  St.  Joeepb,  MI  49065. 

(b)  Tliose  perscma  wishing  to  make 
oral  statonents  regwxUng  agenda  items 
at  the  Meeting  should  make  a  request  to 
do  so  prior  to  the  meettng.  identifying 
the  topics  and  desired  presentation  time 
so  that  appropriate  arrangonents  can 
be  made.  The  Committee  will  receive  oral 
statements  In  safety  related  areas  within 
the  Committee's  purview  at  an  approprl- 
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ate  time  chosen  by  the  CAialnnan  of  the 
Committee. 

(c)  Further  Information  regarding 
t<9>lcs  to  be  discussed,  whether  the  meet- 
ing or  portions  of  the  meeting  have  been 
canc^ed  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements,  smd  the  time  al- 
lotted therefor,  can  be  obtained  by  a  pre- 
paid telephone  call  on  February  9,  1977, 
to  the  Office  of  the  Executive  Director 
<rf  the  Committee  (Telephone:  202-634- 
1371)  between  8:15  A.M.  and  5:00  P.M., 
Eastern  Time.  It  should  be  noted  that  the 
above  schedule  is  tentative,  based  on  the 
anticipated  availability  of  related  infor- 
mation, etc.  It  may  be  necessary  to  re- 
schedULle  items  to  accommodate  required 
changes.  The  ACRS  Executive  Director 
wUl  be  prepared  to  describe  these  changes 
OQ  February  9, 1977. 

(d)  Questions  may  be  propounded  only 
by  members  of  the  Committee  and  its 
consultants. 

(e)  The  use  of  still,  movie,  and  tele- 
vision cameras,  the  physical  installation 
and  presence  of  which  will  not  interfere 
with  the  course  of  the  meeting,  will  be 
permitted  both  before  and  after  the 
meeting  and  during  any  recess.  The  use 
of  such  equipment  will  not.  however,  be 
allowed  while  the  meeting  Is  in  session. 

(f )  Persons  with  agreements  or  orders 
permitting  access  to  proprietary  Infor- 
mation other  than  safeguards  Inf orma- 
Uaa  may  attend  portions  of  ACRS  meet- 
InSB  where  this  material  Is  being  dis- 
cussed Mpoa  confirmation  that  such 
agreements  are  effective  and  relate  to 
the  material  being  .discussed. 

The  Executive  Director  of  the  ACRS 
aiiould  be  Informed  of  such  an  agree- 
ment at  least  3  days  prior  to  the  meet- 
ing so  that  the  agreement  can  be  con- 
firmed and  a  determination  can  be  made 
regarding  the  applicability  of  this  agree- 
ment to  the  material  that  will  be  dis- 
cussed during  the  meeting.  Minimum  in- 
formation provided  should  include  In- 
formation regarding  the  date  of  the 
agreement,  the  scope  of  material  includ- 
ed in  the  agreement,  the  project  or  proj- 
ects involved,  and  the  names  and  titles 
of  the  persons  signing  the  agreement. 
Additional  information  may  be  request- 
ed to  identify  the  specific  agreement  In- 
volved. A  copy  of  the  executed  agree- 
ment should  be  provided  to  the  Execu- 
tive Director  at  the  besinning  of  the 
meeting. 

(g)  A  copy  of  the  transcript  of  the 
open  portion(s>  of  the  meeting  where 
factual  information  is  presented  will  be 
available  for  inspection  during  the  fol- 
lowing workday  at  the  Nuclear  Regula- 
tory Commission's  Public  Document 
Room.  1717  H  Street,  NW,  Washington, 
D.C.  Copies  of  the  minutes  of  the  meet- 
ing will  be  made  available  for  inspec- 
tion at  the  Nuclear  Regulatory  Commis- 
sion's Public  Document  Room,  1717  H 
Street,  NW,  Washington,  D.C.  on  or 
after  May  13.  1977.  Copies  may  be  ob- 
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t&ined   upon   payment   of    appropriate' 
charges. 

Dated:  January  21,  1977.   . 

Jomr  C.  HoYLE, 
Advisory  Committee 
Management  Officer. 

IFR  Doc.77-2389  PUed  1-21-77;  1:11  pm) 

OFFICE  OF 
TELECOMMUNICATIONS  POLICY 

ELECTROMAGNETIC  RADIATION 
MANAGEMENT  ADVISORY  COUNCIL 

Meeting 

Notice  is  hereby  given  that  the  Elec- 
tromagnetic Radiation  Management  Ad- 
visory Council  (ERMAC)  will  meet  at 
9:00  a.m.,  In  room  2010,  New  Executive 
Office  Building,  17th  and  H  Streets,  N.W., 
Washington,  D.C.  on  Wednesday,  Febru- 
ary 9,  1977  and  on  Thursday,  February, 
10. 1977. 

The  principal  agenda  items  wUl  consist 
of  presentations  on  research  programs 
being  conducted  to  evaluate  the  biolog- 
ical effects  of  nonionizing  electromag- 
netic radiation.  On  9  February  presen- 
tations will  be  made  by  the  Departments 
of  Air  Force  and  Army  and  on  10  Febru- 
ary by  the  Environmental  Protection 
Agency.  I 

The  meetings  will  be  open  to  the  pub- 
he;  any  member  of  the  public  will  be 
permitted  to  file  a  written  statement 
with  the  Committee,  before  or  after  the 
meeting. 

Information  regarding  the  Committee 
may  be  obtained  from  Lt.  Cmdr.  Peter  3. 
Labyak,  Office  of  Telecommimlcations 
Policy,  Washingion,  D.C.  20504  (tele- 
phone: 202/395hI737)  . 

Dated:  Jandiry  19,  1977.  ' 

L.  Daniel  O'Neill, 
Advisory  Committee      , 
Management  Officer.  ' 

[PR  Doc.77-2323  Filed  l-24-77;8:45  am) 

OHIO  RIVER  BASIN  COMMISSION 

GREAT  MIAMI  RIVER  BASIN  COMPRE- 
HENSIVE COORDINATED  JOINT  PLAN 
REVIEW 

Availability  of  Report  I 

Pui-suant  to  section  204(3)  of  the 
Water  Resources  Planning  Act  of  1965 
<Pub.  L.  89-80),  the  Ohio  River  Basto 
Commission  has  completed  a  report 
summarizing  the  current  Comprehensive 
Coordinated  Joint  Plan  (OCJP)  for  the 
Great  Miami  River  Basin  portion  of  the 
Ohio  River  Basin.  The  Report  current- 
ly is  being  reviewed  by  the  Govem(»s 
and  the  head  of  each  Federal  agency, 
and  each  Interstate  agency,  from  whldi 
a  member  of  the  Commission  has  been 
appointed. 

Views,  comments  and  recommenda- 
tions on  the  CCJP  are  requested  by  April 
14,  1977.  Copies  are  available  on  request 


to  the  Ohio  River  Basin  Commission.  36 
E.  Fourth  Street,  Suite  208-20,  Cincin- 
nati, Ohio  45202. 

Fred  E.  Morr, 
Chairman. 

[FRDoo. 77-2311  Piled  1 -24-77 ; 8 : 45  am  | 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Pile  No.  500-1] 

ECl   INDUSTRIES 

Suspension  of  Trading 

January  18,  1977. 
It  appearing  to  the  Securities  and  Ex- 
change Commission  that  the  summar>- 
suspension  of  trading  in  the  securities 
of  ECI  Industries  being  traded  on  a  na- 
tional securities  exchtuige  or  otherwise  is 
required  in  the  pubUo  Interest  and  for 
the  protection  of  investors; 

Therefore,  pursuant  to  section  12 (k)  of 
the  Securities  Exchange  Act  of  1934. 
trading  In  such  securities  on  a  national 
securities  exchange  or  otherwise  is  sus- 
pended, for  the  period  from  10:00  a.m.. 
e.s.t.,  on  January  18,  1977  through  Janu- 
ary 27, 1977. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

1  PR  Doc  77-2230  Piled  1-24-77;  8: 45  am  | 


[Release  No.  34-13172;  PUe  No. 
SR-MSE-76-281 

MIDWEST  STOCK  EXCHANGE.   INC. 

Proposed  Rule  Change;  Self-Regulatory 
Organizations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)  (1) ,  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4,  1975),  notice  is 
hereby  given  that  on  January  3,  1977, 
the  above-mentioned  self -regulatory  or- 
ganization filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  follows : 

MSE's  Statement  of  the  Terms  of 
Substance  or  the  Proposed  Rule  Change 

Artlclel,  Rule  10: 

transfers  of  membership 

Rule  10.  A  membership  is  a  privilege 
which  cannot  be  transferred  until  the 
transferee  shall  have  been  elected  a 
member  or  member  organization.  All 
bids  for,  and  offerings  of,  memberships 
shall  be  submitted  to  and  will  be  proc- 
essed by  the  Exchange  In  accordance 
with  procedures  that  shall  from  time  to 
time  be  established  by  the  Executive 
Committee.  All  contracts  for  the  sale  of 
memberships  shall  be  approved  by  the 
Exchange.  A  sale  or  transfer  of  a  mem- 
bership without  Exchange  approval  shall 
confer  no  rights  on  the  purchaser  or 
transferee  to  become  a  member,  to  exer- 
cise any  rights  of  membership  or  other- 
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wise  to  deal  on  or  with  the  Exchange  on 
a  basis  other  than  that  of  a  nonmanber. 
Transference  pursuant  to  financing  ar- 
rangements, wherry  the  transferor  re- 
tains the  right  to  reacquire  the  member- 
ship, must  be  in  accordance  with  the 
requirements  of  the  Exchange  and  the 
terms  of  aU  such  arrangements  must  be 
approved  by  the  Exchange. 

MSB's  statement  OF   BASIS  AND  PURPOSl 

The  basis  and  purpose  of  the  forego- 
ing proposed  rule  change  is  as  follows: 

The  prtHXMCd  rule  change  is  to  r»t)vlde 
specific  notice  in  the  rules  that  it  Is  the 
policy  6f  the  Exchange  that  these  fi- 
nancing arrangements  must  be  in  ac- 
cordance with  the  requirements  of  the 
Exchange. 

The  proposed  rule  change  gives  the 
Exchange  the  capacity  to  carry  out  the 
purposes  of  the  Act  and  to  comply,  and 
to  enforce  compliance  by  its  members 
and  persons  associated  with  its  mem- 
bers, with  the  Act,  the  rules  and  regu- 
lations thereunder. 

Comments  have  neither  been  solicited 
nor  received. 

The  Midwest  Stock  Exchange  believes 
that  no  burdens  have  been  placed  on 
competition. 

On  or  before  March  1,  1977,  or  within 
such  longer  period  (I)  as  the  Commis- 
sion may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  Its  reasons 
for  so  finding  or  (U)  as  to  which  the 
above-mentioned  self-regulatory  or- 
ganization consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  deter- 
mine whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  Invited  to  sub- 
mit written  data,  views  and  arguments 
concerning  the  foregoing.  Persons  desir- 
ing to  make  written  submissions  should 
file  6  copies  thereof  with  the  Secretary 
of  the  Commission,  Securities  and  Ex- 
change Commission,  Washington,  D.C. 
20549.  Copies  of  the  filing  with  respect 
to  the  foregoing  and  of  all  written  sub- 
missions will  be  available  for  Inspection 
and  copying  In  the  PubUc  Reference 
Room,  1100  L  Street,  N.W.,  Washing- 
ton, D.C.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  above-men- 
tioned self-regulatory  organization.  All 
submissions  should  refer  to  the  file  num- 
ber referenced  in  the  caption  above  and 
should  be  submitted  on  or  before  Febru- 
ary 15.  1977. 

For  the  Commission  by  tlie  Division 
of  Market  Regulation,  pursuant  to  del- 
egated auth<M'lty. 

George  A.  Fitzsucmons, 
Secretary. 
January  14,  1977. 
[FR"r>oc.77-2231  Piled  1-24-77:8:45  am] 


[8EI-N  YSB-78-37I 

NEW  YORK  STOCK  EXCHANGE.   INC 

Order  Approving  Rule  Change 

On  June  25,  1976,  the  New  York  Stock 
Exchange,  Inc.,  11  Wall  Street.  New 
Yortt.  New  York  10005.  filed  with  the 
Commission,  pursuant  to  section  19(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act"),  as  amended  by  the  Securi- 
ties Acts  Amendments  of  1975,  and  Rule 
19b-4  thereunder,  copies  of  a  proposed 
rule  change.  The  rule  change  reduces  the 
capital  requirements  for  registered 
traders  from  the  current  Initial  and 
maintenance  requirements  of,  respec- 
tively, $250,000  and  $175,000  over  and 
above  any  other  federal  or  exchange  re- 
quirement to  a  constant  minimum  re- 
quirement of  $25,000  over  and  above  any 
other  federal  or  exchange  requirement; 
and  changes  the  title  of  "registered 
traders"  to  "competitive  traders." 

Notice  of  the  proposed  rule  change  to- 
gether with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Release  No.  34-12555  (June  18,  1976) ) 
and  by  publication  in  the  Federal 
Register  (41  FR  26287  (June  25,  1976)). 

The  Commission  finds  that  the  pro- 
posed rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  r^ulatlons  thereunder  applicable  to 
national  securities  exchanges  smd  in  par- 
ticular, the  requirements  of  Section  6, 
and  the  rules  and  regulations  there- 
under. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  (2)  of  tiie  Act,  that  the  pro- 
posed rule  change  filed  with  the  Com- 
mission on  June  25,  1976,  be,  and  it 
hereby  is,  approved. 

By  the  Commission. 

GiORGK  A.  Fitzsimmons, 

Secretary. 

IFB  DOC.T7-2232  PUed  l-24-T7;8:45  am) 

SMALL  BUSINESS 
ADMINISTRATION 

[Declaration  of  Dlstater  Loan  Area  No.  1282] 

MINNESOTA 

Declaration  of  Disaster  Loan  Area 

Cook.  County  and  adjacent  counties 
within  the  State  of  Minnesota  constitute 
a  disaster  area  because  of  phjrslcal  dam- 
age to  wells  resulting  from  drought  which 
occurred  in  the  calendar  year  1976. 

Eligible  persons,  firms  and  organiza- 
tions may  file  appUcatlons  for  loans  for 
physical  damage  as  a  result  of  drought 
until  the  close  of  business  on  March  17, 
1977  and  for  eccmomlc  Injury  until  the 
close  of  business  on  October  17,  1977  at: 

Small  Business  Administration,  District  Of- 
fice, nymoutb  BuUdlng^  Room  B30,  12 
South  Sixth  Street,  Minneapolis,  Mlnneeot* 
65402. 


or  Other  locally  announced  locations. 
Dated:  January  14,  1977. 

MiTCHXLI,   P.   KOBEUNSKI, 

Administrator. 
[PR  Doo.77-2312  FUed  1-24-77:8:46  am) 


[Declaration  of  Disaster  Loan  Area  No.  1283] 

WISCONSIN 

Declaration  of  Disaster  Loan  Area 

Iron  County  and  adjacent  counties 
within  the  State  of  Wlsctmsln  constitute 
a  disaster  area  because  ot  physical  dam- 
age to  wells  resulting  from  drought 
which  occurred  In  the  calendar  year  1976. 

Eligible  persons,  firms  and  (X'gantza- 
tions  may  file  applications  for  loans  for 
physical  damage  as  a  result  of  drought 
until  the  close  of  business  on  March  17, 
1977  and  for  economic  Injury  untO  the 
close  of  business  on  October  17.  1977  at: 

Small  Business  Administration,  District  Of- 
fice. 122  West  Washington  Avenue,  Room 
700,  Madison,  Wisconsin  53703. 

or  other  locally  annoimced  locations. 

Dated:  January  14,  1977. 

Mitchell  P.  Kobelinski, 

Administrator. 

[pn  Doc.77-2313  Piled  1-24-77:8:46  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Railroad  Administration 

DEPUTY  DIRECTOR 

Delegation  of  Authority 

Effective  noon  January  20.  1977.  and 
until  an  AdmlnlstraUx-  Is  nominated  and 
confirmed,  the  Deputy  Administrator, 
Federal  Railroad  Administration  Is  dele- 
gated authority  to  carry  out  the  duties 
vested  In  the  Administrator,  and  In  the 
absence  ot  the  Deputy  Administrator, 
the  Chief  Counsel,  Federal  Railroad  Ad- 
ministration Is  authorized  to  carry  out 
the  duties  of  the  Administrator,  and  tn 
the  absence  of  the  Deputy  Administrator 
and  the  Chief  Counsel,  the  Associate  Ad- 
mlnlstratcH-  for  Policy  and  Program  De- 
velopment, Federal  Railroad  Adminis- 
tration Is  authorized  to  carry  out  the 
duties  of  the  Administrator. 

This  action  Is  taken  under  the  author- 
ity of  section  9  of  the  Department  of 
Transportation  Act  (49  U-S.C.  1657)  and 
the  Regulations  of  the  Secretary  of 
Transportation  (49  CPR  1.45(b)). 

Issued  in  Washington,  D.C,  on  Janu- 
ary 18.  1977, 

Asaph  H.  Hall, 
Administrator.  Federal 
Railroad  AdministratiOTi. 

[FB  Doc.  77-21»6  PUed  1-24-77:8:46  am] 
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Office  of  the  Secretary 

!f-  (OST  Pile  No.  49;   Notice  77-2] 

DESIGN.  ART  AND  ARCHITECTURE  IN 
TRANSPORTATION 

Request  for  Public  Comment 

The  purpose  of  this  notice  Is  to  invite 
public  comment  on  ways  to  encourage  the 
use  of  art,  good  design,  and  architecture 
In  the  development  of  federally  funded 
transportation  projects. 

On  January  14, 1977, 1  issued  "  A  Policy 
Statement  on  the  Use  of  Design,  Art  tind 
Architecture  In  Transportation  System." 
On  that  same  date.  I  established  a  task 
force  within  the  Department  of  Trans- 
portation on  the  subject  of  design,  art 
and  architecture  In  transportation.  "Rie 
statement  of  policy  and  the  memoran- 
dum establishing  the  task  force  are  set 
forth  below. 

The  Department  of  Transportation 
hereby  requests  comments  of  the  in- 
terested public  on  (1)  the  policy;  (2) 
matters  which  commentors  believe  the 
task  force  should  consider;  (3)  the  mat- 
ters which  I  have  specifically  asked  the 
task  force  to  consider;  tmd  (4)  any  other 
suggestions  as  to  how  the  Department 
can  appropriately  improve  design,  art 
and  architecture  in  transportation  sys- 
tems. 

Comments  should  be  submitted  in 
writing  to: 

Docket  Clerk,  OST  Pile  No.  49,  Office  of  the 
General  Counsel,  Department  of  Trans- 
portation, Waehlngton,  D.C.  20690. 

Comments  received  by  Friday,  March 
25.  1977,  will  be  considered;  those  re- 
ceived after  that  date  will  be  considered 
only  to  the  extent  feasible.  Comments 
will  be  available  for  public  inspection 
and  copying  in  the  Office  of  the  Assist- 
ant General  Coimsel  for^peratlons  and 
Legal  Counsel,  Room  lO190Massif  Build- 
ing. 400  Seventh  Street,  SW..  Washing- 
ton. D.C,  9  ajn.  to  5:30  p.m.  local  time, 
Monday  through  Friday,  except  Federal 
holidays. 

Pot  further  information,  contact: 

Charles  Ansbacher.  White  House  Fellow.  De- 
partment of  Transportation.  Washington, 
D.C.  20590,  (202)  42&-4363. 

Issued  in  Washington,  D.C.  on  Janu- 
ary 18. 1977. 

William  T.  Coleman.  Jr., 
Secretary  of  Transportation. 

A  Policy  Statement  on  the  Use  or  Design, 

A«T  AND   AnCHriECTURE   IN   T«ANSPORTATION 
STBTEMa 

Janttast  14,  1977. 
The  purpose  of  this  statement  is  to  set 
forth  an  explicit  Departmental  policy  with 
jeapect  to  the  use  and  encouragement  of  art 
and  good  design  in  our  Nation's  transporta- 
tion systems.  It  Is  our  strong  conviction 
that  a  Nation's  public  works  reflect  the 
strength  and  depth  of  Its  cultural  heritage. 
We  need  only  look  at  the  creations  of  great 
nations  of  antiquity  to  find  examples  of 
their  civilization — Athens  gives  us  her  places 
of  worship  and  trade,  Rome  bequeaths  her 
aqueducts  and  oolosseums,  Paris  presents  her 
splendor  in  magnificent  boulevards  and 
public  museums  of  unsiu-passed  beauty.  The 
IParUament  Building  of  London  commands 
our  regard  for  that  Nation's  splendid  history 
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(if  leadership  and  comniltmeiit  to  deni- 
cratic  principles. 

These  examples  have  been  emulated  tn 
many  instances  by  our  own  great  country— 
often  as  our  youthful  cities  sought  to  de- 
velop their  own  statement  of  character  and 
achievement.  New  York  was  Identified  by 
the  majestic  height  of  Its  Empire  State 
Building  and  the  massively  attractive  Brook- 
lyn Bridge;  San  Prancisco  Is  the  home  of 
the  Golden  Gate;  Washington,  like  London, 
Is  a  city  planned  for  Its  leading  governmen- 
tal role  and  through  Its  monuments,  paifcs 
and  buildings,  constantly  reminds  us  of  our 
great  leaders  and  strong  Constitution. 

Today,  enormous  amounts  of  public  funds, 
collected  from  our  people,  flow  into  the  de- 
velopment and  continued  improvement  of 
our  Nation's  cities  and  countryside.  Since 
transportation  systems  claim  a  large  portion 
of  those  funds,  we  recognize  that  in  the 
spirit  of  the  past,  and  with  care  for  the  fu- 
ture, the  Department  of  Transportation 
must  make  a  strong  commitment  to  a  pol- 
icy which  will  assure  that  all  public  funds 
allocated  to  transportation  be  spent  with 
due  consideration  for  their  de.slgn,  artisHc 
and  cultural  Impact. 

Thus,  as  a  matter  of  policy,  we  believe  that 
a  concern  for  good  design  Is  an  Integral  part 
of  responsible  planning  for  safe,  efficient  and 
economical  transportation  systems.  To  ac- 
complish this  objective,  the  Department  pro- 
poses to  establish  a  process  which  will  en- 
courage the  use  of  art  and  good  design  in  the 
development  of  Federally  funded  transpor- 
tation projects. 

In  the  final  analysis,  high  quality  design 
win  accomplish  the  broadest  transportation 
objectives  and  may  generate  benefits  which 
far  outweigh  any  additional  costs.  Design 
which  provides  visual  testimony  to  the  Coun- 
try's respect  for  the  dignity  of  individuals 
will  become  another  cherished  portion  of  our 
Nation's  heritage.  Emphasis,  therefore,  must 
be  placed  on  the  choice  of  plans  which  em- 
body the  finest  American  architectural,  de- 
sign, and  artistic  thought. 

William  T.  Coleman,  Jr. 

!  Januart  14,  1977. 

Memorandum  to:  Commandant,  United 
States  Coast  Guard,  Federal  Aviation  Admin- 
istrator, Federal  Highway  Administrator,  Fed- 
eral Railroad  Administrator,  Urban  Maes 
Transportation  Administrator,  Assistant  Sec- 
retary for  Policy,  Plans  and  International  Af- 
fairs, Assistant  Secretary  for  Environment, 
Safety  and  Consumer  Affairs,  Assistant  Sec- 
retary for  Administration,  Whit©  House  Fel- 
low, Director  of  Public  Affairs. 

Subject:  Establishment  of  Task  Force  On 
Design,  Art  and  Architecture  in  Transporta- 
tion. 

I  am  establishing  herewith  an  ad  hoc  Ta»k 
Force  on  Design,  Art  and  Architecture  In 
Transportation,  with  the  addressees  of  this 
memorandum  as  members.  The  Task  Force 
wUl  be  chaired  Jointly  by  the  Assistant  Sec- 
retary for  Environment,  Safety  and  Consumer 
Affairs  and  the  White  House  Fellow.  The  pur- 
pose of  the  Task  Force  is  to  develop  and  suD- 
■alt  to  the  Secretary,  within  six  months,  a 
report  setting  forth  proposals  for  the  imple- 
■nentation  of  the  policy  which  I  am  issuing 
today  on  Design,  Art  and  Architecture  In 
Transportation . 

In  developing  its  report,  the  Task  Force 
should  consider  the  following: 

(1)  The  creation  of  a  National  Advisory 
Board  on  Design,  Art  and  Architecture  In 
Transportation . 

(2)  The  undersUndlng  that  the  cost  of  In- 
(•orporating  aesthetic  design  and  art  wortc 

• .'  be  eligible  for  Department  of  Transpor- 
tation assistance  at  a  certain  level  of  funding 
based  on  a  formula  of  a  project's  total  budget. 
This  assistance  will  apply  to  transportatlc 


:iap 


system.s  which  will  be  refurbished  and  mod- 
ernized, and  for  new  ccnstruction. 

(3)  The  establishment  of  an  annual  awards 
program  to  give  recognition  to  outstanding 
examples  of  achievement  in  design,  art  and 
archltectiire  in  transportation  systems. 

(4)  The  promulgation  of  regulations  re- 
garding procedures  which  the  Department  of 
Transportation  grantees  should  folow  to  as- 
sure that  design,  art  and  architecture  factors 
in  transportation  systems  are  given  due  con- 
sideration. 

(5)  Grants  be  made  av^able  to  comnuiul- 
tles  for  aesthetic  environmental  enhance- 
ment of  transportation  systems  on  a  one-to- 
one  matching  basis,  where  federal  dollars  are 
matched  by  funds  from  individuals,  neigh- 
borhood organizations,  or  businesses. 

The  Task  Force  should  evaluate  the  com- 
ments received  on  the  policy,  and  the  fore- 
going items,  in  response  to  a  notice  in  the 
Federal  Register.  Also,  for  the  purpose  of  in- 
forming itself  more  completely,  the  Task 
Force  Is  hereby  authorized  to  hold  a  public 
hearing  and  to  travel  to  the  extent  necessary. 
In  developing  its  report,  the  Task  Force 
should  review  all  relevant  programs  and  poli- 
cies within  the  Department,  as  well  as  else- 
where in  the  Federal  Government,  and — on  a 
selected  basis — in  State  and  local  govern- 
ments. 

William  T.  Coleman,  Jr. 

|FR  Doc  77-2325  Filed  l-24-77;8:45  a.m.) 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  310) 
ASSIGNMENT  OF  HEARINGS 

January  19,  1977. 
Ca.ses  a.ssigned  for  hearing,  postpone- 
ment, cancellation  or  oral  argument  ap- 
pear below  and  will  be  published  only 
once.  This  list  contains  prospective  as- 
signments only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  i>06sible,  but 
interested  parties  should  take  appropri- 
ate steps  to  insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 

MC  142215,  Duke  Transportation.  Inc.  now 
being  assigned  March  15,  1977  (3  days)  at 
Baton  Rouge,  Louisiana  in  a  hearing  room 
to  be  later  designated. 

MC  23441  (Sub-No.  21),  Lay  Trucking  Com- 
pany. Inc.  and  MC  61592  (Sub-No.  386). 
Jenkins  Truck  Line,  Inc..  now  belne  as- 
signed for  coniiriued  beftrlngf  on  iS'ebru- 
ary  10,  1977,  at  the  Offices  of  the  Interstate 
Commerce  Commission,  Washington.  D.C. 

MO  142251,  Ill-Mo  Air  Freight,  Inc.,  appliCH- 
lion  dismissed. 

MC  33641  (Sub-No.  126),  IML  Freight,  Inc. 
now  being  assigned  for  continued  hearing 
on  April  5.  1977  (4  days),  at  Boise,  Idaho. 
Bankruptcy  Courtroom,  U.S.  Post  Oflfice. 
Room  214,  North  8th  and  Bannock  Streets. 

No.  36434,  Petition  for  Declatory  Order  and 
Reconsideration  (Commuter  Fares-Consol- 
idated Rail  Corporation,  New  Jersey  and 
New  York)  and  No.  36474,  Benjamin  A 
Gilman  v.  Consolidated  Rail  Corporation, 
et  al.  now  being  assigned  February  14.  1977 
( 1  day)  at  New  York,  New  York;  In  a  hear- 
ing room  to  be  later  designated. 

MC  82841  Sub  177,  Hunt  Transportation,  Inc. 
now  being  assigned  March  28, 1977  (1  week) 
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at  Denver.  Colorado  in  a  hearing  r'>Dm  to 
be  later  designated. 

MC  57697  Sub  3.  Lester  Smith  Trucking.  Inc. 
now  being  assigned  March  24,  1977  (2  days) 
at  Denver,  Colorado  In  a  hearing  room  to 
be  later  designated. 

MC  142574  (Sub  1),  Circle  C  Transportation 
Company  now  being  assigned  March  22, 
1977  (2  days)  at  Denver.  Colorado  in  a  hear- 
ing room  to  be  later  designated. 

MC  111611  (Sub-30),  Noerr  Motor  Freight. 
Inc.,  now  being  assigned  March  23.  1977  at 
the  Offices  of  the  Interstate  Commerce 
Commission,  Washington,  D.C. 

MC  112682  (Sub-45) ,  T.  M.  Zimmerman  Com- 
pany, now  being  assigned  March  17.  1977  at 
the  Offices  of  the  Interstate  Commerce 
Commission,  Washington,  D.C. 

MC  113666  (Sub-109),  Frsfeport  Transport. 
Inc.,  now  being  assigned  March  24,  1977  at 
the  Offices  of  the  Interstate  Commerce 
Commission,  Washington,  D.C. 

MC  118989  (Sub-146) ,  Container  Transit,  Inc., 
now  being  assigned  March  9,  1977  at  the 
Offices  of  the  Interstate  Commerce  Com- 
mission, Washington,  D.C. 

MC  140829  (Sub-16),  Cargo  Contract  Carrier 
Corp.,  now  being  assigned  March  23,  1977 
at  the  Offices  of  the  Interstate  Commerce 
Commission,  Washington,  D.C. 

Robert  L.  Oswald, 
Secretary. 

[FR  Doc.77-2351  PUed  l-24^77;8:45  am) 


sessment  survey,  which  is  available  on 
request  to  the  Interstate  Coinmerce 
Commission,  Office  of  Proceedings, 
Washington,  D.C.  20423 ;  telephone  202- 
275-7011. 

Interested  persons  may  comment  on 
this  matter  by  filing  their  statements  in 
writing  with  the  Interstate  Commerce 
Commission,  Washington,  D.C.  20423,  on 
or  before  Feisruary  25,  1977. 

It  should  t)e  emphasized  that  the  en- 
vironmental threshold  assessment  survey 
represents  an  evaluation  of  the  environ- 
mental issues  in  the  proceeding  and  does 
not  purport  to  resolve  the  issue  of 
whether  the  present  or  future  public  con- 
venience and  necessity  permit  discontin- 
uance of  the  line  proposed  for  abandon- 
ment. Consequently,  comments  on  the 
environmental  study  should  be  limited  to 
discussion  of  the  presence  or  absence  of 
environmental  impacts  and  reasonable 
alternatives. 

Robert  L.  Oswald, 

Secretary. 

(PR  Doc.77-2349  Piled  l-24-77;8:45  amj 


IAB77  (Sub-No.  1)1 

BANGOR  AND  AROOSTOOK  RAILROAD 
CO. 

Abandonment  of  Lines 

January  13,  1977. 
The  Interstate  Commerce  Commission 
hereby  gives  notice  that  Its  Section  of 
Energy  and  Environment  has  concluded 
that  the  proposed  abandonment  by  the 
Bangor  and  Aroostook  Railroad  Com- 
pany of  Its  line  between  South  Lagrange 
and  Packard,  a  distance  of  27.96  miles, 
in  Penobscot  and  Piscataquis  Counties, 
Maine,  if  approved  by  the  Commission, 
does  not  constitute  a  major  Federal  ac- 
tion significantly  affecting  the  quality  of 
the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4321,  et  seq.,  and  that  preparatiMi  of  a 
detailed  environmental  impact  state- 
ment will  not  be  required  under  section 
4332(2)  (C)  of  the  NEPA. 

It  was  concluded,  among  other  things, 
that  the  environmental  impacts  of  the 
subject  action  are  considered  insignifi- 
cant because  aU  traffic  previously  han- 
dled over  this  line  has,  since  November 
1974,  been  diverted  to  applicant's  alter- 
nate main  line  via  Brownville,  Maine. 
Consequently,  there  will  be  no  increases 
in  energy  consumption  or  air  pollution 
which  might  otherwise  occur  as  a  result 
of  diversion  of  traffic  from  rail  to  motor 
carriers.  There  are  no  industrial  devel- 
opment plans  in  the  tributary  territory 
which  would  be  dependent  on  continued 
rail  service  over  this  line.  Finally,  inter- 
est has  been  expressed  in  utilizing  the 
abandoned  right-of-way  for  recreation- 
al use,  and  the  line  has  been  found  to  be 
suitable  for  other  public  purposes  upcwi 
abandonment. 

This  conclusion  is  contained  in  a  staff- 
prepared  environmental  threshold  as- 


[Docket  No.  AB-6  (Sub-No.  45)  ] 

BURLINGTON   NORTHERN,   INC. 

Abandonment  of  Lines 

January  13,  1977. 
The  Interstate  CcKiunerce  Commission 
hereby  gives  notice  that  its  Section  of 
Energy  and  Environment  has  concluded 
that  the  prcqx)sed  abandonment  by  the 
BurUngton  Northern.  Inc.,  of  its  branch 
line  between  Sterling  and  New  Raymer, 
a  distance  of  34.50  miles,  in  Logan  and 
Weld  Counties,  Colo.,  if  approved  by  the 
Commission,  does  not  amstitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  with- 
in the  meaning  of  the  National  Environ- 
mental Policy  Act  of  1969  (NEPA),  42 
U.S.C.  4321,  et  seq.,  and  that  preparation 
of  a  detailed  environmental  impact 
statement  will  not  be  required  under 
section  4332(2)  (C)   of  the  NEPA. 

It  was  concluded,  among  other  things, 
that  the  environmental  impacts  asso- 
ciated with  the  abandonment  are  con- 
sidered insignificant  because  diversion  of 
the  low  volume  of  traffic  presently  han- 
dled on  the  line  wUl  not  cause  measur- 
able increases  in  fuel  consumptton  or  air 
pollution.  A  developing  industrial  park 
adjacent  the  line  west  of  Shirley  would 
be  adversely  impacted  should  the  aban- 
donment be  approved.  Several  firms  pres- 
ently considering  the  park  require  rail 
service  and  would  most  likely  select  an 
alternate  location  should  the  abandon- 
ment be  approved.  However,  abandon- 
ment is  not  expected  to  create  a  serious 
adverse  impsuit  on  community  and  rural 
development  because  abandonment  will 
not  preclude  industrial  development  by 
firms  which  do  not  require  rail  service. 
An  alternative  granting  partial  aband- 
onment, and  thereby  avoiding  adverse 
impacts  to  the  indjistrial  park  is  in- 
cluded. 

The  State  of  Colorado.  Department  of 
Highways  and  the  city  of  Sterling  have 
both  indicated  an  interest  In  acquiring 
portions  of  the  right-of-way  for  either 


the  continued  use  as  a  transportation 
corridor  or  for  utilization  as  a  hike  and 
bike  trail. 

This  conclusion  is  contained  in  a  staff- 
prepared  environmental  threshold  as- 
sessment survey,  which  is  available  on 
request  to  the  Interstate  Commerce  Com- 
mission. Office  of  Proceedings,  Washing- 
ton, D.C.  20423:  telephone  202-275-7011. 

Interested  persons  may  comment  on 
this  matter  by  filing  their  statements  in 
writing  with  the  Interstate  Commerce 
Commission,  Washington.  D.C.  20423  on 
or  before  Februarj-  25.  1977. 

It  should  be  emphasized  that  the  envi- 
ronmental threshold  assessment  sun'ey 
represents  an  evaluation  of  the  environ- 
mental issues  in  the  proceeding  and  does 
not  purpxjrt  to  resolve  the  issue  of 
whether  the  present  or  future  public 
convenience  and  necessity  permit  dis- 
continuance of  the  line  proposed  for 
abandonment.  Consequently,  comments 
on  the  environmental  study  should  be 
limited  to  discussion  of  the  presence  or 
absence  of  environmental  Impacts  and 
reasonable  alternatives. 

Robert  L.  Oswald, 
Secretary. 

I  FR  Doc  77-2348  Filed  1-24-77:8:45  am] 


CONDITION  OF  INTERCITY  BUS 
INDUSTRY 

Informal  Conference 

Janvart  18,  1977. 

Upon  consideration  of  a  telegraphic 
request,  the  Commission,  Division  2,  has 
determined  that  an  informal  conference 
should  be  held  for  the  purpose  of  dis- 
cussing the  financial  condition  of  the 
intercity  bus  industry. 

The  informal  conference  will  convene 
at  10  ajn.  on  February  2,  1977,  at  the 
Office  of  the  Interstate  Commerce  Cwn- 
mission.  Washington,  D.C.  Parties  inter- 
ested in  attending  this  conference  should 
Indicate  thetr  Intention  to  participate  by 
notifying  the  Commission  no  later  than 
January  26,  1977.  Letters  of  Intent  to 
participate  should  be  addressed  to  the 
Interstate  Commerce  Commission,  Room 
5342,  Washington,  D.C.  20423. 

Notice  of  this  informal  conference  be- 
fore Division  2  shall  be  given  to  the  gen- 
eral public  by  depositing  a  copy  of  this 
Notice  in  the  Office  of  the  Secretary', 
Interstate  Commerce  Commission,  Wash- 
ington. D.C.  for  public  inspection  and  by 
deUvering  a  copy  of  the  Notice  to  the 
Director,  Office  of  the  Federal  Register, 
for  publication  therein  as  notice  to  inter- 
ested persons. 

Robert  L.  Oswald, 

Secretory. 

IFR  I>oc.77-2347  Piled  1-24-77:8:45  am] 


FOURTH  SECTION  APPLICATIONS  FOR 
RELIEF 

January  19,  1977. 

An  application,  as  summarized  below, 
has  been  filed  requesting  relief  from  the 
requirements  of  section  4  of  the  Inter- 
state Commerce  Act  to  permit  common 
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carriers  named  or  described  In  tfte  appli- 
cation to  maintain  higher  rates  and 
charges  at  Intermediate  points  than  those 
sought  to  be  established  at  more  distant 
pcdnts. 

Protests  to  the  granting  of  an  applica- 
tion must  be  prepared  in  accordance  with 
rule  40  of  the  general  rules  of  prswjtice 
(49  CFR  1100.401  and  filed  on  or  before 
February  9.  1977. 

PSA  No.  43306 — Joint  Rail-Water  Con- 
tainer Rates — Lykes  Bros.  Steaimhip  Co., 
Inc.  PUed  by  Lykes  Bros.  Steamship  Co.. 
Inc.,  (No.  6) ,  for  itself  and  interested  rail 
carriers.  Rates  on  general  commodities, 
from  ports  In  Continental  Europe.  The 
United  Kingdom,  Scandinavia  and  Den- 
mark. North  Spain,  Portugal,  the  Medi- 
terranean and  Black  Sea.  to  San  Fran- 
cisco, California. 

Grounds  for  relief— Water  competi- 
tion. 

Tariffs — Lykes  Bros.  Steam.<^liip  Co.. 
Inc.,  Eastbound  Pacific  Coast  to  Europe 
tarlfr  No.  1.  I.C.C.  No.  1.  P.M.C.  No.  89, 
and  3  other  schedules  named  in  the  ap- 
plication. Rates  are  published  to  become 
effective  on  February  15,  1977. 

PBA  No.  43307— BarZci/  or  Wheat  ajid 
Related  Articles  from  Points  in  Montana- 
PUed  by  North  Pacific  Coast  Freight  Bu- 
reau, Agent,  (No.  77-1),  for  and  on  be- 
half <rf  Chicago,  Milwaukee.  St.  Paul  and 
Pacific  Railroad  Company.  Rates  on  bar- 
ley, or  wheat  and  products  thereof,  in 
carloads,  as  described  In  the  application. 
from  specified  points  In  Montana,  to 
specified  points  in  Washington  and  Ore- 
gon. 

Grounds  for  relief — Carrier  competi- 

Hod. 

Tariff — ^North  Pacific  Coast  Freight 
Bureau,  Agent,  tariff  13-1.  I.C.C.  No.  1302. 
Bates  are  published  to  become  effective 
on  February  19,  1977. 

By  the  Commission. 

RoBEBT  L.  Oswald. 
Secretary. 

IPR  Doc  77-2352  PUea  1-24-77: 8  45  am| 


(Docket  No.  AE  83  (Sub-No.  3)  ] 

MAINE  CENTRAL  RAILROAD  CO. 

Abandonment  of  Lines 

Jantjasy  13,  1977. 

The  Interstate  Commerce  Commission 
hereby  gives  notice  that  its  Section  of 
Energy  and  Environment  has  concluded 
that  the  proposed  abandonment  by  the 
ICalhe  Central  Railroad  Company  of  Its 
line  between  North  Anson  and  Bingham, 
a  distance  of  16.00  mUes,  in  Somerset 
County,  Maune,  if  approved  by  the  Com- 
xnlsslon.  does  not  constitute  a  major  Fed- 
eral action,  significantly  affecting  the 
quality  of  the  himian  environment 
within  the  meaning  ol  the  National  En- 
Ttronmental  Policy  Act  of  1969  (NEPA) , 
42  UJS.C.  4321,  et  seq.,  and  that  prepara- 
tlOD  of  a  detailed  environmental  impact 
statement  will  not  be  required  imder  sec- 
tion 4332(2)  (C)  of  the  NEPA. 

n  was  etmchided,  among  other  things, 
that  the  environmental  Impacts  of  the 
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proposed  abandonment  are  considered 
Insignificant  because  traffic  over  this  line, 
which  consists  mostly  of  wood  products, 
has  dropped  sharply  since  1974,  when  the 
major  shipper  ceased  operations  in  Bing- 
ham. Local  planning  agencies  have  been 
attempting  to  attract  industrial  develop- 
ment In  the  Bingham  area.  While  aban-  ■ 
donment  would  create  an  adverse  effect 
to  the  extent  that  firms  requiring  rail 
service  will  not  choose  to  locate  in  the 
Bingham  area,  there  will  not  be  a  serious 
adverse  Impact  on  rural  and  community 
development  because  certain  types  of  in- 
dustrial development  would  not  be  pre- 
cluded. Furthermore,  given  the  nature  Of 
wood  cutting  operations,  abandonment 
may  increase  the  initial  motor  carrier 
haul  to  a  railhead,  but  the  basic  modal 
mix  of  the  movement  would  not  be  al- 
tered. Finally,  no  interest  has  been  ex- 
pressed for  use  of  the  right-of-way  fol- 
lowing abandonment,  and  the  line  is  not 
considered  suitable  for  other  pubLc  pur- 
poses. 

ThLs  conclusion  is  contained  in  a  staff - 
prepared  environmental  threshold  as- 
.sessment  survey,  which  is  available  on 
request  to  the  Interstate  Commerce  Com- 
mission, Office  of  Proceedings,  Washing- 
ton, D.C.  20423;  telephone  202-275-7011. 

Interested  persons  may  comment  on 
this  matter  by  filing  their  statements  In 
writing  with  the  Interstate  Commerce 
Commission,  Washington.  D.C.  20423  on 
or  before  February  25. 1977. 

It  should  be  emphasized  that  the  envi- 
ronmental threshold  assessment  survey 
represents  an  evaluation  of  the  environ- 
mental Issues  in  the  proceeding  and  does 
not  purport  to  resolve  the  issue  of 
whether  the  present  or  future  public 
convenience  and  necessity  permit  discon- 
tinuance of  the  line  proposed  for  aban- 
donment. Consequently,  comments  on 
the  environmental  study  should  be  lim- 
ited to  discussion  of  the  presence  or  ab- 
sence of  environmental  impacts  and 
reasonable  alternatives. 

i  Robert  L.  Oswald. 

Secretary. 
I FR  Doc  77-2350  Piled  1  -  24  -77: 8 ;  4  5  am  ] 


[Notice  No.  107) 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

The  following  publications  include  mo- 
tor carrier,  water  carrier,  broker,  and 
freight  forwarder  transfer  applications 
filed  under  section  212(b),  206(a),  211, 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act. 

Each  application  (except  as  otherwise 
specifically  noted)  contains  a  statement 
by  applicants  that  there  will  be  no  signif- 
icant effect  on  the  quality  of  the  human 
environment  res;ilting  from  approval  of 
the  application. 

Protests  against  approval  of  the  ap- 
plication, which  may  include  a  request 
for  oral  hearing,  hiust  be  filed  with  the 
Commission  on  or  before  February  24, 
1977.  Failure  seasonably  to  file  a  pro- 
test will  be  construed  as  a  waiver  of  op- 


position and  participation  in  the  pro- 
ceeding. A  protest  must  be  served  upon 
apphcants'  representative(s).  or  appli- 
cants (if  no  such  representative  is 
named) ,  and  the  protestant  must  certify 
that  such  service  has  been  made. 

Unless  otherwise  specified,  the  signed 
original  and  six  copies  of  the  protest  shall 
be  filed  with  the  Commission.  All  pro- 
tests must  specify  with  particularity  the 
factual  basis,  and  the  section  of  the  Act. 
or  the  applicable  rule  governing  the  pro- 
posed transfer  which  protestant  believes 
would  preclude  approval  of  the  applica- 
tion. If  the  protest  contains  a  request 
for  oral  hearing,  the  request  shall  be 
supported  by  an  explanation  as  to  why 
the  evidence  sought  to  be  presented  can- 
not reasonably  be  submitted  through  the 
use  of  affidavits. 

The  operating  rights  set,  forth  below 
are  in  synopses  form,  but  are  deemed 
sufficient  to  place  Interested  persons  on 
notic^of  the  proposed  transfer. 

Correction:  No.  MC-FC-76814,  filed 
November  3,  1976.  Transferee:  STROP 
TRANSPORTATION,  INC.,  1501  S. 
Burlington,  Hastings.  Nebr.  68901. 
Tiansferor:  Charles  R.  Strop,  doln? 
business  as  Strop  Transportation,  1501 
S.  Burlington,  Hastings,  Nebr.  68901. 
Applicant's  representative:  Arlyn  L. 
Westergren,  Attomey-at-Law,  530  Uni- 
vac  Building,  7100  W.  Center  Road. 
Hastings,  Nebr.  68106.  Authority  sought 
for  purchase  by  transferee  of  the  op- 
erating rights  of  transferor,  as  set  forth 
in  Certificates  No6.  MC  134341  (Sub-No 
3)  and  MC  134341  (Sub-No.  5),  issued 
February  20,  1973,  and  July  19,  1976, 
respectively,  as  follows:  Meats,  meat 
products,  and  meat  by-products,  and 
articles  distributed  by  meat  packing- 
houses, as  described  In  Sections  A  and  C 
of  Appendix  I  to  the  report  in  Descrip- 
tions in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk) ,  from  the  facilities 
of  Minden  Beef  Company  at  Minden. 
Nebr.,  to  points  in  Connecticut,  Illinois, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Massachusetts.  Michigan,  Missouri,  New 
Jersey,  New  York,  Ohio,  Pennsylvania. 
aiKl  Wisconsin,  and  the  District  of  Co- 
Itmibia;  and  packinghouse  by-products 
(other  than  hides) ,  from  the  plant  site 
of  Hastings  Hide,  Inc.,  at  or  near  Hast- 
ings, Nebr.,  to  Denver,  Colo.,  and  Kansas 
City,  Mo.;  and  hides,  from  the  plant  site 
of  Hastings  Hide,  Inc..  located  at  or  near 
Hastings.  Nebr..  to  Los  Angeles.  Long 
Beach,  and  San  Francisco,  Calif.. 
Portland,  Oreg.,  and  Seattle,  Wash. :  and 
those  set  forth  in  Permit  No.  MC  136833. 
issued  June  10,  1974.  to  Shaw  Trucking. ' 
Inc.,  and  acquire  by  transferor  herein 
pursuant  to  No.  MC-F-12387.  consum- 
mated July  17,  1976,  as  follows:  Motor 
vehicle  and  recreational  equipment,  sup- 
plies and  accessories,  from  Wahoo,  Nebr., 
to  points  in  the  United  States  (except 
Alaska,  Hawaii,  and  Nebraska),  and 
equipment,  materials,  and  supplies  (ex- 
cept commodities  in  bulk),  used  in  the 
manufacture  of  the  commodities  de- 
scribed immediately  above,  from  points 
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in  the  United  States  (except  Alaska  and 
Hawaii) ,  to  Wahoo,  Nebr.,  limited  to  a 
transportation  service  to  be  performed 
imder  a  continuing  contract  or  contracts 
with  Hellstar  Corporation,  of  s  Wahoo, 
Nebr.  Transferee  presently  holds  no  au- 
thority from  this  Commission.  Applica- 
tion has  not  been  filed  for  temporary 
authority  under  Section  210a(b).  The 
purpose  of  this  correction  is  to  include 
the  operating  rights  under  Permit  No. 
MC  136833  in  the  authority  proposed  for 
transfer. 

No.  MC-FC-76866,  filed  December  9. 
1976.  Transferee:  HUGH  J.  RITCHIE 
and  GEORGE  J.  KRCXTOS,  a  partner- 
ship, doing  business  as  TRUCKIT,  6463 
E.  Canning  St.,  Los  Angeles,  Calif.  90040. 
Transferor:  Joseph  Jennard  and  George 
Krocos,  a  partnership,  2332  S.  Peck  Rd., 
Suite  194.  Whittier,  Calif.  90601.  Appli- 
cants' representative:  Hugh  J.  Ritchie, 
Attorney  at  Law.  3200  Wilshire  Blvd., 
Suite  809,  Los  Angeles,  Calif.  90010.  Au- 
thority sought  for  purchase  by  trans- 
feree of  the  operating  rights  of  trans- 
feror, as  set  forth  in  Permit  No.  MC 
140880  (Sub-No.  1 ) ,  issued  July  30,  1976, 
as  follows :  Foundry  compounds  and  sup- 
plies (except  commodities  in  bulk) ,  over 
irregular  routes,  from  Georgetown  and 
Danville,  EL,  Cleveland,  Columbus,  Ham- 
ilton, and  Ashtabula,  Ohio,  Milwaukee, 
Wis.,  and  Muse,  Pa.,  to  Vernon  and  City 
of  Commerce,  Calif.,  with  restrictions. 
Transferee  presently  holds  no  authority 
from  this  Commission.  Application  has 
not  been  filed  for  temporary  authority 
under  Section  210a(b). 

No.  MC-PC-76880,  filed  December  17, 
1976.  Transferee:  FURLOW'S  GARAGE, 
INC.,  P.O.  Box  853,  Cumberland,  Md. 
21502.  Transferor:  James  Neil  Furlow, 
doing  business  as  FTTRLOW'S  GARAGE, 
P.O.  Box  853,  Ciunberland,  Md.  21502. 
Applicants'  representative:  Frank  B. 
Hand,  Jr.  Attorney-at-Law,  P.O.  Box 
187.  Berryville.  Va.  22611.  Authority 
sought  for  purchase  by  transferee  of  the 
operating  set  forth  in  Certificate  No.  MC 
136969,  issued  August  30,  1973,  to  trans- 
feror, as  follows:  Motor  vehicles,  in  tow- 
away  service,  between  points  in  Penn- 
sylvania, Maryland,  Virginia,  and  West 
Virginia  on  and  bounded  by  a  line  be- 
ginning at  Uniontown,  Pa.  and  extending 
along  U.S.  Highway  40  to  jimcticm  U.S. 
Highway  219  near  Grantsville,  Md., 
thence  north  along  U.S.  Highway  219  to 
junction  Pennsylvania  Turnpike,  thence 
along  the  Pennsylvania  Turnpike  to 
junction  Interstate  Highway  70  near 
Breezewood,  Pa.,  thence  along  Interstate 
Highway  70  to  jimction  Interstate  High- 
way 81  near  Hagerstown,  Md.,  thence 
along  Interstate  Highway  81  to  junction 
U.S.  Highway  50  at  Winchester,  Va., 
thence  along  U.S.  Highway  50  to  junc- 
tion U.S.  Highway  119  near  Grafton, 
W.  Va..  thence  along  U.S.  Highway  119 
to  jimction  U.S.  Highway  40  at  Union- 
town,  Pa.  Transferee  presently  holds  no 
authority  from  this  Commission.  Appli- 
cation has  not  been  filed  for  temporary 
authority  imder  Section  210a  (b)  of  the 
Act. 

No.  MC-FC-76881,  filed  December  17, 
1976.    Transferee:     SAWYER    TRANS- 


PORTATION. INC  3535  Wolf  Road 
Saginaw,  Mich.  48601.  Transferor:  Jon  C. 
Sawyer,  doing  business  as  Sawyer  Trans- 
port Co.,  3535  Wolf  Road,  Saginaw.  Mich. 
48601.  Applicants'  representative:  Karl  L. 
Gottinir.  Attomey-at-Law,  1200  Bank  of 
Lansing  Bldg.,  Lansing,  Mich.  48933.  Au- 
thority sought  for  purchase  by  transferee 
of  the  operating  rights  setforth  in  Certif- 
icate No.  MC  138383  (Sub-No.  1),  issued 
July  3,  1974,  as  follows:  Scrap  iron  and 
scrap  steel,  in  bump  vehicles,  between 
the  plant  sites  of  The  Tuschman  Steel 
Co.,  and  Kasle  Iron  and  Metals,  Inc.,  at 
Toledo,  Ohio,  on  the  one  hand.  and.  on 
the  other,  points  in  Michigan.  Transferee 
presently  holds  no  authority  from  this 
Commission.  Application  has  not  been 
filed  for  temporarj-  authority  under  Sec- 
tion 210aib)  of  the  Act. 

No.  MC-FC-76882,  filed  December  17, 
1976.  Transferee:    BRISTOL  BUS  CO., 
INC.,   15  Tower  St.,   Bristol.  R.I.  02809. 
Transferor:  Leo  Raymond  Bouffard,  88 
Arlington    Ave.,    WaiTen,    R.I.    02885. 
Transferor's  representative:  Pi-ank  Dan- 
iels, Attorney-at-Law,  15  Court  Square. 
Boston,  Mass.  02108.  Transferee's  repre- 
sentative: Emilio  D.  lannuccillo,  Attor- 
ney-at-Law, 825  Hope  St .  Bristol.  R.I. 
02809.  Authority  sought  for  purchase  by 
transferee   of    the   operating   rights   of 
transferor  set  forth  in  Certificates  Nos. 
MC  117215  (Sub-No.  D.MC  117215  (Sub- 
No.  2),  and  MC  117215  (Sub-No.  3),  is- 
sued September  9.  1964,  April  14.  1966, 
and  June  14.  1972,  respectively,  as  fol- 
lows:   Passengers,  in  special  round-trip 
operations,  beginning  and  ending  at  Falls 
River,  Mass.,  and  extending  to  Central 
Falls,  Pawtucket,  Providence  and  War- 
ren, R.I.;  beginning  and  ending  at  New 
Bedford,  Mass..  and  extending  to  War- 
ren,  Providence,   and   Pawtucket.   R.I.: 
beginning  and  ending  at  New  Bedford, 
Mass.,  and  extending  to  East  Providence, 
R.  I.;  and  beginning  and  ending  at  Ware- 
ham,  Mass.,  and  extending  to  East  Prov- 
idence, Cranston,  and  Providence,  R.I.; 
and  beginning  and  ending  at  Fall  River, 
Mass.,  and  extending  to  East  E»rovidence 
and  Cranston.  R.I.,  all  restricted  to  the 
transportation  of  passengers  who  at  the 
time  are   traveling  for  the  purpose  of 
participating    in    games   commonly   re- 
ferred-to  as  Beano  and  Bingo  games. 
Transferee  presently  holds  no  authority 
from  tills  Commission.  Application  has 
not  been  filed  for  temporary  authority 
imder  Section  210a(b)  of  the  Act. 

No.  MC-FC-76883,  filed  December  17, 
1976.  Transferee:  GARRETT  BROS.. 
INC.,  13900  S.  Meridian,  Oklahoma  City, 
Okla.  73119.  Transferor:  Trans  Western 
Transports  of  Oklahoma,  Inc.,  2705  S. 
Eastern,  Oklahoma  City,  Okla.  73129. 
Applicants'  representative:  G.  Timothy 
Armstrong,  Attomey-at-Law,  6161  North 
May  Ave.,  Oklahoma  City.  Okla.  73112. 
Authority  sought  for -purchase  by  trans- 
feree of  the  operatirijg  rights  of  trans- 
feror set  forth  in  Certificate  No.  MC 
74346,  issued  by  the  Commission  May  6, 
1969,  to  M-G  Trucking  Co..  a  coiTXjration. 
doing  business  as  M-G  Trucking  CcMn- 
pany,  Oklahoma  City,  Okla.,  and  ac- 
quired by  transferor  herein  pursuant  to 
No.    MC-FC-76384,    approved    May    17. 


1976,  and  consummated  June  25,  1976,  as 
follows:  Machinerj",  materials,  supplies, 
and  equipment.  Incidental  to,  or  used  in 
the  construction,  development,  operation, 
and  maintenance  of  facilities  for  the  dis- 
covery, development,  and  production  of 
natural  gas  and  petroleum,  between 
points  in  Oklahoma.  Texas,  and  Kansas. 
Ti-ansferee  presently  holds  no  authority 
from  this  Commission.  Application  has 
not  been  filed  for  temporary  authority 
under  section  210a(b). 

No.  MC-FC-76895.  filed  December  28. 
1976.  Transferee:  DEAN  H.  PETERSEN. 
2401  Park  Avenue,  Lincoln,  Nebr.  68502. 
Ti-ansferor:  Dean  H.  Petersen  &  Son. 
Inc..  367  Garden  Street.  Bennet.  Nebr. 
68317.  Applicants'  representative: 
Patrick  E.  Quiim.  Attomey-at-Law.  P  O. 
Box  82028.  Lincoln,  Nebr.  68501.  Author- 
ity sought  for  purchase  by  transferee  of 
the  operating  rights  set  forth  in  Cer- 
tificate No.  MC  134418.  issued  Januarj-  27. 
1971,  in  the  name  of  transferor,  as  fol- 
lows: Dair>-  products,  between  points  in 
Nebraska,  on  the  one  hand,  and.  on  the 
other,  points  in  Kansas,  Missouri,  Iowa, 
Minnesota,  and  Colorado,  restricted 
against  the  transportation  of  shipments 
originating  at  the  plantsite  of  Beatrice 
Foods  Co.  at  Lincoln,  Nebr.  Transferee 
presently  holds  no  authority  from  this 
Commission.  Application  has  not  been 
filed  for  temporarj'  authority  under  Sec- 
tion 210a lb)  of  the  Act. 

Robert  L.  Oswald. 
Secretary. 

IFR  Doc  77-2353  Filed  1-24-77:8:45  ami 


INotlceNo.  1081 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

January  24,  1977. 
Application  filed  for  temporary  au- 
thority under  section  210a tb)  in  connec- 
tion with  transfer  application  under  sec- 
tion 212a (b)  in  connection  with  transfer 
application  imder  section  212a(b)  and 
Transfer  Rules,  49  CFR  Part  1132: 

MC-FC-76925.  By  apphcation  filed 
Januarj'  13,  1977,  Ashbourne  Transpor- 
tation, Inc.,  7827  Old  York  Road,  Elkins 
Park.  PA..  19117,  seeks  temporary  au- 
thority to  lease  the  operating  rights  of 
North  Penn  Bus  Lines,  Inc.,  140  North 
Ridge  Avenue,  Ambler,  PA.,  19002,  under 
section  210a<b).  The  transfer  to  Ash- 
bourne Transportation.  Inc..  of  the  op- 
erating rights  of  North  Penn  Bus  Lines, 
Inc..  is  presently  pending. 

By  the  Commission. 

Robert  L.  Oswald, 

Secretary. 

IFR  Doc  77-2354  Filed  1-24-77:8:45  am) 


[Notice  No.  1) 

TEMPORARY  AUTHORITY  TERMINATION 

The  temporary  authorities  granted  in 
the  dockets  listed  below  have  expired  as 
a  result  of  final  action  either  granting 
or  denying  the  issuance  of  a  Certificate 
or  Permit  in  a  corresponding  applica- 
tion for  permanent  authority,  on  the 
date  indicated  below: 


FEDERAL  REGISTER,   VOL.   42,   NO.    16 — TUESDAY,    JANUARY    25,    1977 


1 072-1622 


NOTICES 


LIT  :.:; 


>  ir.^i!  a 


4- 


;  ..-,n  n- ,  crtiiieatr  or 
t«nL.i  No. 


Rl<is  Int»matiom»J  Corp.,  Md  2nn.  sub  276 .   _    Mr 

(iarrett  Freight  I-in vs,  Juc,  MC  2f.3.  5Uh  2ii3 MC 

YoOTifcr  iJrciihcrs,  Inc..  MC  531,  sub  3-7 _..  MC 

I'acific  InttTmouniAin  ExprcM  Co.,  MC  73^1,  sub367 MC 

I'aoific  Intormountain  Eiprc«s  Co.,  -MC  730.  sub  377. MC 

I'ai'ific  liitem.oui.lain  E.xpri,^;  Co.,  -MC  731 1,  sub  3S2 _ MC 

lirpvhouiiil  I.irKS,  In  •..  .MC  l.Sli.  sub  2ii7 MC 

The  Kaplan  Tmckinp  Co.,  MC  23i>l   sub  33 .-.  MC 

Hom'5  Motor  Kiprc'-s  lur,,  1!C  L'TMl, -iuh  < MC 

A  aU  Truck  Liuc,  Iiu\,  MC  l"*!',  sub  .vi WC 

Barnf,s  Truck  Liio.  Inc..  .MC  7fi40,  <^ib  47 MC 

Georj;e  Transfer  ai^d  Rieirinw  Inc..  MC  iw.}^,  sub  50 - -  MC 

Weslern  (iiUei!!",  In.-.,  Ml.'  b'i48.  !-ub  lOS - MC 

MeUTJpoliiA!!  Trutkini:,  liio....MC-'-'J7;i,  sub  32. MC 

Uba  K.  O.  Witz  Traroiionauon,  .\IC-31138,  sub  15 ..  MC 

Carlelon  O.  Whitnkrr,  Inc..  11 C  >>'>.'y.4,  sub  22 MC 

Wharton  Triiii<iK,ri  Corp..  .M|C  IUMh,  sub  56 ..  M(" 

J  *  M  TraiLsiwriallun  Co.,  Inc.,  MC  i\:m\.  sub  176 .MC 

Brooks  Ariiiorcd  Car  Prrvlcp.  Iric..  MC  115001,  sub  24 .-  MC 

Contract  Krclvlni-r*.  Inc.,  MC  llv:i'."'.  sub  62 MC 

MonKein  Co..  Inc.,  .MC  liyiW.  sub  111 MC 

Bchwerinaii  Tni'kmz  Co..  .M<-'  1-407S,  sub  Clj MC 

Zeller,  Inc.,  .MC  !j4:.  ".  sul'3. -MC 

Easteru  Suite*  Tran-i)oriaUGfi  r.i..  Inc.,  MC  12otJ»7,  sub  16 MC 

D.b.ft.  ToIhjU  TruckiiiK  Co.,  .MC  l-'yi'j3,  sub  1. MC 

Chemical  Tank  Lines,  Inc..  MC  129326,  sub  IK MC 

D.b  a.  Jame-s  Funch  Tnicklng,  MC  1332ai,  sub  2 MC 

Joe  Brown  Co.,  Inc.,  MC  13«XB,  sub  ,53 MC 

D.b.a.  McCorkle  Truck  Line,  MC  1,16711.  sub  20 MC 

BwMl  Transportation  Co..  Inc.,  MC  13681S,  sub  9 MC 

MoaXort  Transportation,  MC  138253,  sub  3 -  MC 

Bpacemaster  Trucking  Corp.,  MC  13*482,  sub  2 MC 

D,b.«.  Traaspon  Ste*?!,  MC  140517,  sub  1 MC 

D.b.».  Bentley  W.  Warren  Trucking  Co.,  MC  140608 MC 

Cox  K«Jrigeruted  K\pr."ss,  Inc.  MC  140033  sub  10 MC 


?<jr,  sub  277 

2<J),  sub  1'.'*'. 

631,  sub  33n 

7,3n,  sub37y 

73<i.  sub3<l 

7.30,  sub37i; 

1515.  sub  2'iS 

2304,  sub34 

2700,  sub  5. 

2'J62.sUb56 

7640.  SU>)41 

8.ii.'i,  sid3  49 

81-48,  sub  106 

8y73,  51*1  29 

3UX^,  sub  14... 
885S*4,  sub  21 . . . . 
114M8,  sub  57... 
115311,  Fub  1>JJ.. 
115001, *ub  23... 
lUi,T,i9,Etib  53  .. 
n«4M,  tub  142.- 
124078,  Bub  61S- 

1247;i'',  sub  4 

12,5687,  BUb  15.-- 

128993 

12«326,  EUh20..- 
133l'91.Bub3.--- 
l.■«)008,«ub52... 
136711,  Bub  21-.- 
136818,  sub  10--- 
1382.53,  sub  2-... 
1384S2,sub3  .. 

140517 

140608,  sub  1_. . 
140033,  sub  7...- 


Ju!v      2, 
July   21, 

1 13. 

'  Ht.  4. 
Nvv.  10, 
Do. 
Sem.  14, 
Oct.  7, 
Mar.  29, 
June  13, 
Feb.  9, 
Ann-  8, 
July    21, 


F 

net.  26, 
Aup.  17. 
Hec.  7, 
Doc.  2. 
Nov.  8. 
Ov;t.  5, 
Nov.  19. 
July  22. 
Dec,  28. 
Nov.  3, 
Apr.  22. 
Sept.  24, 
Dec.  17, 
July  2. 
Nov.  15, 
Dec.  27, 
Dec.  15, 
Apr.  29, 
.■^pi.  23, 
Dec  10, 
Apr.   22, 


1976 

1976 
197f' 
1976 

ilCt 

1976 
1976 
1976 
1975 
1976 
1975 
1975 
1970 
1976 
1976 
1970 
1976 
1976 
1976 
1976 
1976 
1976 
1976 
1968 
1976 
1976 
1976 
1976 
1976 
1976 
1976 
1976 
1976 
1968 


Robert  L. 
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Oswald. 

Secretary. 


^ 


€> 


FEDERAL    tEGISTE' 


.OL    i:, 


-TUESOAV     JANUARY    25,    1977 


TUESDAY,  JANUARY  25,  1977 

PART  II 


DEPARTMENT  OF 
HEALTH, 

EDUCATION,  AND 
WELFARE 

Public  Health  Service 


PROFESSIONAL 

STANDARDS  REVIEW 

ORGANIZATIONS 

Procedures  for  Review  of  Hospital 
Services 


462I 


PROPOSED  RULES 


DEPARTMENT  OF   HEALTH, 
EDUCATION.  AND  WELFARE 

Public  Health  Service 

[42CFRPartl01] 

HOSPITAL  REVIEW 

Subpart  G;  Notice  of  Proposed  Rulemaking 

Notice  is  hereby  given  that  the  Assist- 
ant Secretary  for  Health  of  the  Depart- 
ment of  Health,  Education,  and  Welfare, 
with  the  approval  of  the  Secretary  of 
Health,  Education,  and  Welfare,  proposes 
to  add  a  new  Subpart  G,  entitled  "Hos- 
pital Review."  to  Part  101  of  Title  42, 
Code  of  Federal  Regulations. 

I.  Purpose  of  Regulations 

The  purpose  of  the  present  proposal  is 
to  implement  sections  1155  and  1156  of 
the  Social  Seciulty  Act  (42  UJ3.C.  1320c- 
4  and  1320c-5) .  These  sections  deal  with 
the  duties  and  functions  of  Profes- 
sional Standards  Review  Organizations 
(PSROs)  with  respect  to  the  review  of 
health  care  services  and  items  for  which 
payment  may  be  made  under  the  Social 
Security  Act.  Such  review  will  determine 
if  services  are  or  were  medically  neces- 
sary, meet  professionally  rtcognized 
standsu'ds  of  quality,  and,  where  proposed 
to  be  provided  on  an  inpatient  basis, 
could,  consistent  with  the  provision  of 
appropriate  medical  care,  be  effectively 
provided  on  an  outpatient  basis  or  more 
economically  In  an  inpatient  health  care 
facility  of  a  different  type.  This  propsal 
sets  forth  procedures  for  a  review  system 
designed  to  fulfill  the  purposes  of  the 
hospital  review  described  above.  The  Sec- 
retary will  consider  alternative  ap- 
proaches to  portions  of  this  review  sys- 
tem provided  they  are  or  have  the  po- 
tential to  be  as  effective  and  efficient  as 
the  corresponding  portions  of  the  pro- 
posed regulations  for  conducting  hospital 
review. 

II.  History  and  Statutory  Basis 

At  present,  utilization  review  activities 
are  required  under  Titles  XVni,  XIX 
and  V  of  the  Social  Security  Act.  Regula- 
tions have  been  proposed  to  implement 
these  statutory  requir^nents  (see  41 
Federal  Register  13453,  March  30, 1976) . 
Title  XI,  Part  B  of  the  Act  provides  for 
the  establishment  of  new  organizations, 
the  PSROs,  and  a  new  system  for  the  re- 
view of  the  medical  necessity  and  appro- 
priateness of  services  under  Titles  "K VIII 
and  XIX. 

Tlie  proposed  hospital  review  regula- 
tions are  based  on  procedures  and  re- 
quirements which  were  initially  published 
and  distributed  by  the  Secretary  as  in- 
terim guidelines  in  the  P8RO  Program 
Manual  of  March  1974.  The  system  of 
review  of  the  medical  necessity,  quality 
and  appropriatoiess  of  health  care  serv- 
ices proposed  In  these  regulations  buUda 
upon  the  experiences  of  hospitals,  foun- 
dations for  medical  care  and  Experi- 
mental Medical  Care  Review  Organiza- 
tions (EMCROs)  In  designing  and  testing 
systemis  for  similar  types  of  review. 

Under  section  1155(a)  (1)  (rf  the  Social 
Security  Act  and  these  proposed  PSRO 
hospital  review  regulations,  the  loctis  of 


responsibility  for  health  care  review  de- 
terminations Is  shifted  from  individual 
hospitals  and  third-party  payors  to  local 
physician  organizaticsis,  the  PSROs, 
which  will  assume  responsibility  for  per- 
formance of  their  duties  and  functions 
on  a  gradually  increasing  basis.  Respon- 
sibility for  any  review  functions  which 
have  not  been  assumed  by  a  PSRO  will 
remain  with  those  agencies  or  institu- 
tions presently  having  such  responsibil- 
ity under  Titles  XVIU  and  XEX. 

m.  Relation  to  Titles  XVIII  and  XIX 

Appropriate  regulations  under  this 
Part  wUl  provide  that,  to  the  extent  au- 
thority for  making  determinations  of 
medical  necessity  is  vested  in  the  PSRO$, 
it  will  not  be  exercised  by  intermediaries, 
carriers.  State  agencies,  or  other  fiscal 
agents  with  respect  to  the  provision  of 
items  and  services  subject  to  review  by  a 
PSRO  under  Part  B  of  Title  XI  of  the 
Social  Security  Act.  Rather,  such  orga- 
nizations will  incorporate  PSRO  deter- 
minations of  medical  necessity  into 
their  determinations  of  coverage  and  re- 
imbursement under  Titles  XV  ill  and 
xrx  of  the  Social  Security  Act,  as  ap- 
propriate. On  the  other  hand,  it  is  not 
the  responsibility  of  PSROs  to  set  na- 
tional coverage  poUcy  in  terms  of  what 
services  are  excluded  from  payment  un- 
der section  1862  of  the  Act,  and  for  that 
reason  the  Title  XVm  coverage  exclu- 
sion guidelines  (Medicare  Part  A  Inter- 
mediary Manual,  Chapter  n  Appendices) 
will  remain  in  effect.  In  addition,  fiscal 
intermediaries  may,  in  their  application 
of  coverage  regulations  and  guidelines, 
request  PSROs  to  make  retrospective  de- 
terminations of  the  medical  necessity  of 
specific  services  delivered  during  both 
approved  and  non-approved  hospital 
stays.  PSROs  should,  therefore,  be  aware 
of  national  coverage  policies  wheri  they 
make  determinations  of  medical  neces- 
sity. In  brief,  it  is  the  PSRO's  responsi- 
bility to  use  professional  judgment  to 
decide  what  is  medically  necessary,  and 
the  intermediary's  responsibility  to  ap- 
ply payment  guidelines. 

rv.  Relation  to  Hospitals 

In  order  to  obtain  reimbursement  un- 
der Titles  XVm  and  XIX.  hospitals  will 
be  expected  to  cooperate  with  the  PSRO 
in  fulfilling  its  review  responsibilities. 
PSROs  will,  however,  through  the  dele- 
gation process  outlined  in  Subpart  H  of 
this  Part,  take  advantage  of  the  expe- 
rience hospitals  have  gained  in  conduct- 
ing utilization  and  other  review  activi- 
ties. Hospitals  which  are  found  by  ttie 
appropriate  PSRO  to  be  capable  of  eca- 
ciently  and  effectively  conducting  the 
review  required  by  the  regulations  may 
continue  to  do  so,  as  specified  more  fully 
in  Subpart  H  of  this  Part  (which  is  be- 
ing published  In  proposed  form  concur- 
rently vrtth  these  proposed  regulations) , 
although  final  responslblUty  for  all  re- 
view activities  Is  assumed  by  the  area- 
wide  PSRO. 

V.  Appucation  to  Short  Stay 
Hospitals 

The  proposed  regulations  set  out  be- 
low apply  to  review  of  inpatient  health 


care  services  in  short  stay  hospitals  and, 
ill  the  case  of  medical  care  evaluation 
(MCE)  studies,  to  hospital  based  out- 
patient services  as  well  where  inclusion 
is  consistent  with  the  objectives  of  the 
study.  Regulations  regarding  the  review 
of  health  care  services  In  long  term  care 
institutions  and  review  of  ambulatory 
care  services  will  be  pr(HX)sed  in  the 
future. 

VI.  The  Review  System 

The  proposed  regulations  set  forth 
three  major  review  components  in  short 
stay  hospitals:  1)  concurrent  review  of 
the  medical  necessity  and  appropriate- 
ness of  admission  to,  and  continued  stay 
in,  a  hospital  (admission  review  and  con- 
tinued stay  review) ;  2)  MCE  studies  to 
assure  the  quality  and  improve  the  na- 
ture of  the  utilization  of  health  care  serv- 
ices; and  3)  analysis  of  health  care  prac- 
titioner, institutional,  and  patient  pro- 
files. Concurrent,  as  well  as  retrospective, 
review  of  services  by  PSROs  is  author- 
ized under  section  1155(b)  (2)  of  the  So- 
cial Security  Act  which  expressly  pro- 
vides for  review  "either  before  or  after, 
or  both  before  and  after,  the  provision  of 
services."  In  addition,  preadmission  re- 
view by  PSROs  is  authorized  under  sec- 
tion 1155(a)(2)  of  the  Social  Security 
Act.  These  components  of  the  PSRO.  re- 
view system  interact  to  form  a  compre- 
hensive quality  assurance  mechanism. 
Profile  analysis,  for  example,  provides  a 
means  for  judging  the  effectiveness  of  a 
PSRO's  or  hospital's  review  program  by 
comparing  similar  data  over  time.  In 
addition,  by  distinguishing  between  usual 
practice  patterns  and  those  that  are  con- 
sistently aberrant,  profile  analysis  allows 
the  PSRO  to  modify  its  admission  and 
continued  stay  review  programs  to  focus 
on  defined  problem  situations.  The  con- 
current review  component,  itself,  also 
frequently  identifies  potential  problems 
in  health  care  administration  and  deliv- 
ery. These  can  then  be  topics  for  more 
detailed  medical  care  evaluation  studies 
to  further  define  the  problem  and  de- 
velop means  for  its  solution. 

The  accumulation  of  data  through  con- 
current review,  medical  care  evaluation 
studies,  and  profile  analysis  will  enable 
PSROs  to  identify  areas  of  practice  (e.g.. 
diagnoses,  conditions,  therapies,  and  pro- 
cedures) that  demonstrate  consistentlj' 
good  performance.  On  the  basis  of  such 
adequate  ;iata,  PSROs  are  encouraged  to 
focus  concurrent  review  activities  to  con- 
centrate on  problem  areas.  Such  focusing 
of  concurrent  review,  together  with  mon- 
itoring of  other  areas,  is  likely  to  be  the 
key  to  PSRO  efficiency  and  effectiveness. 
Through  focusing,  PSROs  will  be  able  to 
devote  their  review  resources  to  priority 
areas  while  simultaneously  monitoring 
the  effectiveness  of  the  entire  system.  It 
should  be  recognized,  however,  that  fo- 
cusing of  review  can  occur  only  if  a  PSRO 
has  sufficient  review  capability  and  data, 
collected  on  either  a  concurrent  or  retro- 
spective basis,  to  make  the  distinction  be- 
tween problem  areas  and  areas  of  appro- 
priate practice.  Until  such  time  as  capa- 
blUty  and  a  sufficient  data  base  are 
established  automatic  certification  of 
admission  of  patients  In  specific  cate- 
gories should  not  occur.  When,  however. 
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the  PSRO  has  established  review  capa- 
bility and  sufficient  data,  focusing  of  re- 
view oa  problen  areas  and  aatomatle 
certification  of  ccmslstently  approiHlate 
admissions  are  encouraged.  Hie  Depart- 
ment will  develop,  within  (me  year,  guide- 
lines for  the  focusing  of  review  activities. 

A.    APPROACH    to    CONCURRENT    REVIEW 

All  *ntle  xvrn,  xrx  and  V  patients 
wUl  be  identified  by  PSRO  reviewers  at 
the  time  of  admission.  Depending  upon 
the  stage  of  development  of  the  PSRO's 
review  sjretem,  aae  of  two  approsM^hes  will 
be  taken.  Where  routine  concurrent  re- 
view procedures  are  to  be  used,  admis- 
sions will  be  subject  to  screening  review 
xising  explicit  written  criteria  to  deter- 
mine those  CEises  in  which  the  medical 
necessity  for  hospitalization  Is  evident 
without  further  review  by  peer  practi- 
tioners. For  those  cases  in  which  this 
screening  process  does  not  clearly  estab- 
lish the  need  for  hospitalization,  the  de- 
termination of  the  medical  necessity  and 
appropriateness  of  hospital  care  is  made 
by  a  peer  of  the  professional  ordering 
hospital  admission.  Similarly,  in  cases 
requiring  continued  stay  review,  the 
need  for  continued  stay  in  the  hospital  is 
periodically  assessed  using  a  similar 
screening  and  peer  review  process. 

In  addition,  as  noted  above,  the  PSRO 
will  Identify  situations  in  which  the 
medical  necessity  and  appropriateness 
of  admission  and,  in  some  instances,  con- 
tinued stay,  can  be  aut(Hnatically  certi- 
fied. In  the  former  instance  (automatic 
admission  certification) ,  a  length  of  stay 
will  be  assigned  to  each  admission  in  this 
category.  In  the  latter  instance  (auto- 
matic certification  of  the  hospitaliza- 
tion), no  admission  or  continued  stay 
review  will  be  ccmducted.  In  these,  as  in 
all  cases,  the  data  necessary  to  fulfill 
PSRO  reporting  requirements  and  de- 
velop profiles  will  be  collected.  Further, 
It  should  be  emphasized  that  in  the  case 
of  automatic  admission  certlficati<m  and 
In  the  more  rare  case  of  automatic  cer- 
tification ot  the  hospitalization,  the 
PSRO  must  have  developed  sufficient 
review  capability  and  data  base  to  justify 
these  abbreviated  procedures. 

Only  where  it  is  clear  that  hospital 
care  is  not  necessary  will  the  PSRO  make 
an  adverse  determination.  Payment  for 
further  hospital  care  can  be  denied  onlyv  thesia,  iatrogenic  illness,  and  post-sur- 


jKMrtunl^  to  eooslder  the  unique  charac- 
teristics at  eadi  patient.  The  ready  arall- 
abillty  of  the  metScal  record  and  the 
patient's  attending  i^iyslctan  win  allow 
review  decisions  to  be  based  upon  the 
most  acciirate  available  Information.  In 
order  best  to  judge  the  necessity  and  ap- 
proprlateness  of  an  admtsfdon.  reviewers 
should  complete  th^r  assessment  as  close 
to  the  point  of  admission  as  possible,  tn 
most  cases  within  one  or  two  days.  Thus, 
the  three  day  allowance  should  not  be 
interpreted  as  a  guideline  for  timing  of 
review,  but  as  an  upper  limit  for  com- 
pletion. 

It  should  be  clearly  understood  that  a 
reviewer's  decision  concerning  the  neces- 
sity and  aiHiropriateness  of  hospital  csu* 
is  based  on  the  types  of  diagnostic  and 
therapeutic  health  care  services  needed 
by  a  patient  A  diagnosis  need  not  have 
been  established  nor  must  a  workup  be 
completed  within  the  three  working  day 
timeframe.  Approval  would  be  given  un- 
less there  was  no  clear  reason  for  con- 
tinuing a  diagnostic  workup  at  the  hos- 
pital level.  This,  coupled  with  the  fact 
that  PSROs  will,  with  time,  limit  their 
admission  review  by  focusing  on  prob- 
lem areas,  makes  the  three  working  day 
limit  for  the  vast  majority  of  cases  an 
appropriate  balance  between  the  need  to 
review  the  necessity  of  admission  shortly 
thereafter  and  considerations  of  admin- 
istrative efficiency. 

These  regulati<His  also  require  the  re- 
view, within  three  working  days  of  ad- 
mission, of  elective  surgical  and  other 
major  elective  diagnostic  and  therapeu- 
tic procedures.  Where  there  is  evidence 
of  medically  unnecessary  or  inappropri- 
ate utilization  of  such  procedures,  de- 
veloped for  example  through  medical 
care  evaluation  studies,  profile  analysis, 
or  concurrent  review,  procedure  review 
must  take  place  prior  to  the  perf  (Hmance 
of  the  procedure.  Where  the  PSRO  has 
a  reasonable  belief  that  utilization  is 
medically  unnecessary  or  ine^ipropriate, 
review  should  take  place  prior  to  the 
performance  of  the  procedure.  These  re- 
quirements are  intended  to  assure  that 
patients  are  afforded  the  benefits  of 
PSRO  screoiing  review,  and  where  nec- 
essary, peer  review  prior  to  undergoing 
elective  surgical  or  other  elective  pro- 
cedures with  the  attendant  risks  of  anes- 


a  peer  health  professional.  In  any  in- 
stance where  there  is  reasonable  doubt 
as  to  the  necessity  of  care  at  the  hospital 
level,~the  admission  or  continued  stay 
should  be  approved.  In  this  manner  the 
interests  of  patients  in  receiving  needed 
health  care  services  are  protected,  and 
the  Judgment  of  the  attending  physician 
or  noniAyslclan  health  care  practitlCHier 
with  attending  privileges  is  fully  con- 
sidered. 

When  admission  review  is  conducted. 
It  should  generally  be  Initiated  as  soon  as 
possible  following  admission  and  must 
be  completed  within  three  working  days 
of  such  admission.  The  Secretary  believes 
that  review  of  ttie  necessity  and  appro- 
priateness of  admission  concurrent  with 
admlssl(Hi  affords  reviewers  the  best  op- 
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If  an  adverse  determination  is  made  byNgical  cemphcations.  By  conducting  re 


view  prior  to  the  performance  of  the  pro- 
cedure in  the  case  of  kno^iTi  problem 
areas,  the  risks  of  an  unnecessary-  proce- 
dure may  be  avoided  and  limited  pro- 
gram resources  will  not  be  wasted. 

It  is  recognized  that  in  some  cases 
(e.g.,  those  scheduled  for  surgery  im- 
mediately after  admission  or  the  morn- 
ing after  a  weekend  admission),  review 
prior  to  the  procedure  might  result  m 
postponement  of  the  provlsl(m  of  serv- 
ices and  increased  lengths-of-stay  solely 
to  enable  the  PSRO  to  complete  tl^ 
required  review.  Since  such  a  result  is 
clearly  not  the  Intent  of  these  regula- 
tions, where  length-of-stay  may  be  in- 
creased only  because  of  review,  the  PSRO 
should  make  every  reasonable  effort  to 
complete  review  without  delajdng  the 


procedure,  as,  for-example,  hy  perform- 
ing review  prior  to  admission. 

Explicit  written  norms,  criteria,  and 
standards,  sulopted  by  the  PSRO  in  ac- 
eordance  with  requirements  set  forth  in 
Instructions  and  In  Subpart  I  of  this 
Part  (which  is  being  published  in  pro- 
posed form  concurrently  with  these  p<ro- 
posed  regulations)  will  be  utilized  in 
these  review  activities. 

B.  MEDICAL  CARS  EVALUATION    IMCEI    STUDIES 

MCE  studies  are  an  exceedingly  impor- 
tant component  of  the  PSRO  review  sys- 
tem. They  afford  PSROs  and  hospitals 
the  opportunity  to  examine  wdd  defined 
areas  of  practice  to  identify  probi«ns  in 
the  qualit)'  or  admlnistratton  of  health 
services  as  well  as  to  document  that  high 
quality  care  is  being  dehvered.  "niese  reg- 
ulations outline  a  generic  approach  for 
conducting  MCE  studies.  This  ap- 
proach— which  Is  well  rooted  in  the  past 
experience  of  hospital  medical  audit 
committees — includes  the  steps  necessary 
to  identify  problems  (if  any) ,  attempt 
their  correction  and  determine  if  the  cor- 
rective action  has  succeeded. 

Addltlcnally,  these  regulations  contain 
requlremmts  for  a  minimum  number  of 
MCE  studies  which  varies  depending  up- 
on the  number  of  admissions  to  the  hos- 
pital. By  requiring  mere  stu(hes  in  hos- 
pitals with  more  admissions,  the  benefits 
of  MCE  studies  can  be  more  uniformly 
distributed  across  patients  and  practi- 
tioners. 

A  principal  characteristic  of  all  MCE 
stu<hes  and  a  requirement  of  these  me- 
ulaMoDs,  Is  that  those  psacQttoners  who.<:e 
delivery  of  care  is  te  be  assessed  are  in- 
volved in  the  design  of  the  study  and 
in  the  development  of  the  eriterla  and 
standards  to  be  used.  9ils  afii»K>achhelps 
to  assxire  that  the  resalts  of  the  study 
are  more  credible  and  aids  m  assuring 
smooth  implementatlOB  of  any  necessary 
corrective  action.  Also,  many  groups  have 
found  that  involvaneAtrln  the  design  and 
conduct  of  MCE  studies,  especially  the 
development  of  criteria  and  standards,  is 
educational.  The  int^actlon  of  the  dis- 
cussants helps  to  define  acceptable  alter- 
native approaches  to  a  clinical  problem, 
highlights  the  degree  to  which  there  L«; 
scientific  basis  for  certain  practices  and 
increases  the  awareness  of  some  partici- 
pants of  the  need  to  modify  their  prac- 
tice habits. 

Over  recent  years  it  has  also  become 
increasingly  apparent  that  continuing 
medical  education  should  be  linked  more 
closely  to  the  results  of  the  review  of 
health  care  quality.  MCE  studies  con- 
stitute the  important  first  step  in  this 
linkage  by  providing  clear  definition  of 
the  causes  of  problems  in  the  quality  erf 
health  care. 

Finally,  it  is  important  to  recognize 
that  MCE  studies  do  not  constitute  clin- 
ical research  In  the  usual  Investigative 
sense.  Itieir  purpose  is  to  evaluate  cur- 
rent local  clinical  or  administrative 
practices  to  determine  if  they  match 
local  expectations  as  defined  by  criteria 
In  an  MCE  study,  crttarta  and  standards 
are  to  be  based  on  the  medical  literature 
(including   the  results   of  cUnlcal   re- 
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search)  and  on  the  experience  of  local 
prftctiUonen. 

C.    PKOriLS    ANALYSES 

These  regulations  also  provide  for 
data  coIleotJon,  analysis,  and  deveIoi>- 
ment  In  the  form  of  pn^es.  Secticm 
lS5(a)  (4)  of  the  Act  requires  that  pro- 
files for  patients,  physicians,  and  pro- 
viders be  maintained  and  reviewed  by 
PSROs.  These  data  sets  will  compare  in- 
stitutional and  physician  practice  pat- 
terns and  evaluate  these  patterns  over 
time.  The  evaluatlMis  will  show  areas  of 
care  on  which  the  PSROs  may  focus  re- 
view in  order  most  effectively  and  effi- 
ciently .to  fulfill  their  purpose  of  assuring 
quality.  Problem  areas  may  then  be  more 
intensively  reviewed  by  concurrent  re- 
view mechanisms  or  MCE  studies.  Pro- 
file analysis  also  promotes  efQclency  on 
a  wider  scale  vhea  PSROs  use  compara- 
tive data  in  carrying  out  their  responsi- 
bilities of  assuring  appropriate  review 
activities  in  delegated  hospitals.  In  evalu- 
ation of  the  data  from  multiple  PSROs. 
ultimately  the  effects  of  the  entire  re- 
view syston  may  t>e  analyzed.  Thus  pro- 
file analysis  will  serve  to  continuously 
define  problem  areas,  document  quality 
care,  and  serve  as  an  overall  monitoring 
astern  of  PSRO  review. 

_  vn.  Alternative  Plans 

The  Secretary  actively  encourages 
PSROs  to  sulimlt  review  plans  which 
propose  innovative  approaches  to  meet 
the  objectives  of  concurrent  review.  Such 
proposals  will  be  accepted  by  the  Secre- 
tary. If  they  are  consistent  with  the  pro- 
visions of  Title  XI.  Part  B  of  the  Act  and 
if  they  have  been  shown  to  be  or  have 
the  potential  to  be  equally  or  more  eflS- 
dent  and  effective  than  the  concurrent 
review  procedures  described  in  this  reg- 
uHation.  If  the  Secretary  approves  alter- 
nate methods  of  review,  the  PSRO  di- 
rectly, or  a  hospital  performing  review 
for  the  PSRO,  may  utilize  such  proce- 
dures in  lieu  of  concurrent  review.  Pro- 
cedures with  potential,  but  not  of  proven 
effectiveness,  will  be  approved  in  the 
early  stages  of  the  program  by  the  Sec- 
retary for  implementation  in  only  a  lim- 
ited number  of  PSRO  areas.  Those 
which  demoifttrate  effectiveness  can 
later  be  more  broadly  Implemented 
across  the  PSRO  program.  Profile  anal- 
ysis must  be  a  part  of  each  PSRO's  re- 
view system  under  section  1155(a)  (4)  of 
the  Social  Security  Act.  MCE  studies, 
because  they  represent  a  mechanism  to 
provide  £n  In-depth  analysis  of  the 
quality  and  utilization  of  services  and 
because  there  is  a  broad  range  of  accept- 
able methods  for  their  conduct,  must 
also  be  Included  in  each  PSRO's  review 
system. 

VIII.  Objectives  and  Impact 

PSROs  are  empowered  to -review  the 
care  provided  to  Medicare.  Medicaid,  and 
Title  V  patients  and  to  determine  if  (li 
the  care  provided  Is  medically  necessary-. 
(2)  the  quality  of  care  meets  profession- 
ally accepted  standards  and  (3)  the  cafe 
is  to  be  or  was  provided  in  the  most  eco- 
nomical   setting    consistent    with    the 
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health  care  needs  of  the  patient.  Expe- 
rience from  similar  past  efforts  Indicated 
that,  at  least  for  the  first  year  or  two. 
PSROs  will  decrease  the  number  and 
possibly  the  length  of  hospital  admis- 
sl(»is.  This  should  result  in  cost  saving 
which  may  or  may  not  be  separately 
identifiable  as  they  are  mixed  with  the 
multitude  of  other  factors  which  influ- 
ence the  level  of  health  expenditures. 

After  this  ^tlal  impact,  the  net  effect 
of  PSRO  review  on  expenditures  is  leas ' 
predictable.  This  is  particularly  true 
when  it  Is  realized  that  the  emphasis  of 
PSRO  review  will  probably  change  with 
time.  Currently  PSROs  focus  consider- 
able attention  to  the  necessity  for  hos- 
pitalization, but  emphasis  may  gradually 
^ift  as  review  and  analysis  identify  new 
needs  and  problem  areas. 

Medical  care  evaluation  studies,  by 
their  general  educational  effects  as  well 
as  specific  recommendations,  are  likely 
to  lead  to  improvement  in  the  quality 
of  care,  but  effects  on  expenditures  are 
less  predictable. 

Therefore.  PSROs  and  all  other  health 
care  review  mechanisms  with  which  we 
are  familiar,  have  limited,  albeit  impor- 
tant, responsibilities  and  effects.  In  ful- 
filling these  responsibilities,  health  pro- 
fessionals will  broadly  assess  the  qual- 
ity of  care  provided  by  their  peers.  They 
will  specifically  assess  the  medical  neces- 
sity of  care,  the  degree  to  which  the 
health  care  process  and  its  outcomes 
comply  with  local  standards,  and  the 
appropriateness  of  the  setting.  Thu$, 
PSRO  review  will  directly  address  the 
quality  of  patient  care.  The  impact  such 
review  will  have  on  health  care  expendi- 
tures is  impredictable  but  the  overall  ef- 
fect of  PSROs,  under  the  proposed  pro- 
cedures, is  expected  to  improve  the 
utilization,  cost  imd  quality  of  health 
care  provided  under  Medicare  and 
Medicaid. 

The  new  regulations  policies  of  tl« 
Department  issued  July  25.  1976,  require 
that  this  Notice  of  Proposed  Rulemaldng 
(NPRM)  have  an  Implementation  plan 
prepared  prior  to  its  issuance.  In  com- 
pliance with  these  requirements,  an  im- 
paementati(m  plan  was  forwarded  to  the 
Secretary,  and  he  has  authorized  the  is- 
suance of  this  NPRM  without  the  use 
of  a  Notice  of  Intent  (NOD  which  would 
otherwise  be  required  by  the  new  policies 
because: 

1.  There  Is  an  urgent  requirement  for  these 
regulations. 

2.  Over  an  extended  period  of  time  there 
has  been  aigniflcant  interaction  between  tlw 
Department  and  organizations  and  individ- 
uals In  the  development  of  this  NPRM  which 
has  satlBfled  the  spirit  and  intent  of  the  NC9. 
Specifications  for  this  NPRM  were  reviewed 
by  the  National  Professional  Standards  Re- 
view Council  at  pubUc  meetings  and  avail- 
able for  public  comment  at  least  twice.  Draft 
transmittals  presenting  policies  incorporated 
In  this  NFRM  have  been  presented  to  the 
Niational  CouncU,-  and  circulated  to  all  plan- 
ning and  con<lltlonal  PSROs,  and  PSRO  Sup- 
port Centers  and  professional  organizations, 
as  well  as  other  organizations  that  routinely 
receive  PSRO  information.  In  addition,  re- 
quests by  outside  organizations  for  Informa- 
tk>n  contained  in  this  NPRM  have  been  ful- 
mied. 


Interested  persons  are  invited  to  sub- 
mit written  comments,  suggestions  or  ob- 
jecti<ni8  concerning  tbe  pnHX)6ed  regula- 
tiODs  to  the  DirecttHT,  Bureau  of  Quality 
Assurance,  Health  Services  Administra- 
tion, Room  16 ASS,  5600  Fishers  Lane, 
Rockvllle,  Maryland  20857,  on  or  bef(n% 
March  28,  1977.  All  comments  received 
in  timely  response  to  this  Notice  will  be 
considered  and  will  be  available  for  pub- 
Uc inspectiOTi  in  the  above  named  office 
during  regular  business  hours. 

It  is  proposed  to  m£^e  this  regulation 
effective  upon  republicatiMi  in  the  Fed- 
eral Register. 

Note. — The  Department  of  Health,  Educa- 
tion, and  Welfare  has  determined  that  this 
document  does  not  contain  a  major  pro- 
poeal  requiring  preparation  of  an  Inflation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  November  22,  1976. 

Theodore  Cooper, 
Assistant  Secretary  for  Health. 

Approved:  January  11,  1977. 

Marjorie  Lynch, 
Acting  Secretary. 

PART  101— PROFESSIONAL 
STANDARDS  REVIEW 

It  is  proposed  to  issue  a  new  Subpart 
G  of  Part  101  of  Title  42  as  set  out  below. 

Subpart  G — Hospital  Review 

Sec. 

101.701  ApplicabUlty. 

101.702  Definitions. 

101.703  Concurrent  review. 

101.704  Preadmission  review. 

101.705  Modifications  of  review  activities 

101.706  Physician  certification. 

101.707  Notice  of  adverse  initial  determina- 

tions. 

101.708  Informing  discharge  planners. 

101.709  Alternate  review  methods. 

101.710  Medical  care  evaluation  studies. 

101.711  Profile  analysis. 

101.712  Involvement  of  nonphysiclan  health 

care  practitioners. 

101.713  Reviewer  qualifications. 

101.714  Examination  of  the  <q>eratlon  and 

records  of  hospitals. 

101.715  Refusal  of  hospital  to  aUow  PSRO 

entry  and  performance  of  review. 

101.716  Reports  to  the  Secretary. 

AuTHoarrT:  (Sec.  1155  and  1166  of  the 
Social  Security  Act,  sec.  249F(b)  of  Pub.  L. 
93-603,  86  Stat.  1433-143  (42  tT.aC.  lSaOc-4 
and  1320C-5),  sec.  1102  of  the  Social  Security 
Act,  49  Stat.  647.  as  amended  (42  U.S.C. 
1302).) 

Subpart  G — Hospital  Review 

§  101.701      Applicability. 

The  provisions  of  this  Subpart  are  ap- 
pUcable  to  the  exercise  hy  PSROs  of  their 
duties  and  functions  under  sections  1155 
and  1156  of  the  Social  Security  Act  (i2 
UjS.C.  1320-C4  and  1320-C5).  Unless 
otherwise  indicated,  the  provisi<HiB  of  this 
Subpart  relating  to  duties  and  ftmcti(His 
of  PSROs  shall  also  apply  to  hospital  re- 
view committees  performing  delegated 
PSRO  review  functicais  pursuant  to 
Subpart  H  of  this  Part  and  section  1155 
(e)  of  the  Act. 

Section  1155(a)  (1)  of  the  Social  Secu- 
rity Act  (42  n.S.C.-c4) ,  which  states  the 
general  review  responsibility  of  PSROs, 
provides  that  notwithstanding  any  other 
provisions  of  law,  but  consistent  with  the 
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provi6i<ms  of  Part  B  of  Title  XI  of  the 
Social  Security  Act,  It  shall  be  the  duty 
and  function  ot  each  PSRO  to  assume 
for  its  geograi^ilc  area,  at  the  earliest 
date  practicable,  respcxisttiiltty  for  the  re- 
view of  the  ixx>f  esslooal  activities  in  such 
area  ol  physicians  and  otiier  health  care 
practlticmers  and  institutional  and  non- 
institutional  providers  of  health  care 
services  In  the  pcovtskn  ot  heaKh  care 
services  and  Items  for  \<^ilch  payment 
may  be  made  (in  whole  or  in  part)  under 
the  Social  Security  Act  for  the  purpose 
of  determining  wheth^: 

(a)  such  services  and  items  are  or 
were  medically  necessary ; 

(b)  the  quality  of  such  services  meets 
professtanally  recognized  standards  of 
health  care;  and 

(c)  In  case  such  services  and  items 
are  or  were  proposed  to  be  provided  In  a 
hosirftal  on  an  h^Mitlent  basis,  such  serv- 
ices and  items  could,  consistent  with  the 
provl^on  of  appropriate  meldcal  care,  be 
effective^  vrortded.  tm  an  outpatient 
basis  oar  more  ectmomlcaUy  in  an  inpa- 
tient health  care  facility  of  a  different 
type. 

§  101.702     Definitions. 

As  used  in  this  Subpart:  (a)  "Act" 
means  the  Social  Security  Act,  as  amend- 
ed (42  UJS.C.  Chap.  7) . 

(b)  "Active  staff  privileges  In  a  hos- 
pital" means  that  a  physician  or  non- 
physician  health  care  practitioner  is  au- 
thorized on  a  regular,  rather  Uian  in- 
frequent or  courtesy,  basis:  (1)  to  order 
the  admission  of  patients  to  a  hospital; 
(2)  to  perform  diagnostic  services  In  a 
hospital;  <m'  (3)  to  care  for  and  treat 
patients  In  a  hospltaL 

(c)  "Admission  review"  means  a  re- 
view and  an  initial  determination  by  a 
PSRO  of  the  medical  necessity  and 
appropriateness  of  the  patient's  admis- 
sion to  a  hospital  level  oi  care. 

(d)  "Assigned  length-of-stay"  means 
the  number  of  days  from  admission  at 
whkh  the  determination  ot  tbe  medical 
necessity  ot  continued  boepltal  stay 
would  ordlnailly  be  made  by  tbe  PSRO. 

(e)  "Certified  length-of-stay"  means 
a  period  td  time  which  a  PSRO  approves 
as  a  medically  necessary  and  appn^rlate 
period  for  a  patient  to  receive  inpatloit 
care  in  a  hospital. 

(f )  "Ccmcurrent  review"  means  admis- 
sion review  and  ccmtinued  stay  review. 

(g)  "Continued  stay  review"  means  a 
review  and  an  Initial  determination  by  a 
PSRO,  during  a  patient's  hospitalization, 
of  the  medical  necessity  and  appropriate- 
ness of  c<»itlnuatlon  of  the  patient's  stay 
at  a  hospital  level  of  care. 

(h)  "Criteria"  means  predetermined 
elemoats  ot  health  care,  developed  by 
health  professionals  relying  on  profes- 
sionaU,  expertise,  prior  experience  and  the 
professional  literature,  with  which 
aspects  of  the  quahty,  medical  neces- 
sity, and  aivroprlateness  of  a  health  care 
service  may  be  compared. 

(D  "ISIective,"  when  aiKdled  to  a  health 
care  service,  means  a  service  that  can 
be  delayed  wlttiout  sobetantlal  risk  to 
the  patient  and  is  not  necesBary  tmmedi- 
ately  to  prevait  imminent  death  or  seri- 


ous Impairment  of  the  health  of  the  In- 
dividual. 

(j)  "Health  care  service"  means  an  in- 
patient service  or  tton  for  vhldi  pay- 
ment may  be  made  (in  whole  or  In  part) 
under  the  Act. 

(k)  "Hospital"  means  a  health  care 
Institution  or  distinct  part  of  a  health 
care  lnstitutlc»  providing  health  care 
services  in  the  PSRO  area,  as  defined  In 
section  1861(e) -(g)  ot  the  Act.  except 
that  the  Institution  shall  not  be  a  C^hris- 
tian  SclOKx  sanatorium  operated,  or 
listed  ukd  certified  by  the  First  Church 
of  Christ,  Scientist,  Boston,  Massachu- 
setts. 

(1)  "Initial  determinati(m"  means  a 
review  detennlnatlon  by  a  PSRO,  or  by  a 
hospital  review  committee  acting  as  a 
delegate  of  the  PSRO  under  secticn 
1155(e)  of  the  Act.  regarding  the  medkal 
necessity  or  quality  of  health  care  serv- 
ices provided  to  a  patient  or  the  appro- 
mrtatenees  ot  the  level  ot  care  at  whkdi 
the  services  are  delivered. 

(m)  "Length-of-stay  projection" 
means  a  criterion  which  defines  the  ex- 
pected point  In  time  at  which  patients 
of  similar  age  and  diagnosis  or  condition 
would  be  expected  to  be  ready  for  dis- 
charge. This  projection  is  established  by 
the  PSRO  based  upon  an  analysis  of 
regicmal  ncrms  and,  where  available, 
PSRO  area  iKNms  for  lengths-of-stay. 

(n)  "Major  clinical  area"  means  med- 
icine, surgery,  pediatrlos.  obstetrics  and 
gynecology,  or  psychiatry. 

(0)  "Major  diagnostic  or  therapeutic 
procedure"  means  a  procedure  which  In- 
volves a  surglod  or  anesthetic  risk  or 
requires  highly  trained  po^scmnel  or 
requires  highly  trained  personnti  or  spe- 
cial facilities  or  equipment. 

(p)  "Medical  care  evaluation  study" 
means  a  process,  usually  perfumed  ret- 
rospectively, in  which  an  In-depth  as- 
sessm^it  of  the  quality  and/or  the  na- 
ture of  the  utilization  of  health  care 
services  Is  conducted,  corrective  action 
Is  taken,  where  Indicated,  and  a  subse- 
quent aniJysls  Is  made  of  the  impact  ot 
the  corrective  actiCHi. 

(q)  "Nonphysldan  health  care  prac- 
titicmeis"  means  those  health  profes-' 
sionals  who  do  not  hold  a  DocUx'  of 
Medicine  or  Doctor  ot  Osteopathy  degree, 
meet  aU  applicable  State  or  Federal  re- 
quirements tor  practice  of  th^r  profes- 
sion, and  are  actively  involved  in  the 
d^very  of  direct  patient  care  or  health 
care  services. 

(r)  "Norms"  mean  numerical  or  stat- 
istical measures  of  usual  observed  per- 
formance of  health  care  services. 

(s)  "Physician"  means  a  doctor  of 
medicine  or  osteopathy  or  another  In- 
dividual who  is  authorized  under  State  or 
Federal  law  to  practice  medicine  and 
surgery,  or  ostetHMithy. 

(t)  "PreadmlssicHi  review"  means  a  re- 
view and  an  Initial  determlnatk«i  by  a 
PSRO,  inlor  to  a  patient's  admission  to 
a  hospital,  ot  the  medical  necessity  and 
appropriateness  of  ttie  patloit's  decttve 
admlssloa  to  a  hospital  levd  of  care. 

(u>  "Profile''  means  aggregated  data 
In  formate  which  display  patterns  of 
health  care  services  over  a  defined  period 
of  time. 


<\)  "Profile  analysis"  means  review 
and  analysis  ot  profiles  to  identify  and 
consider  pa^ems  of  healtib  care  services. 

(w)  "PSRO"  means  a  Professional 
Standards  Review  Organization  which  is 
oondltkmally  or  unconditkmally  desig- 
nated. 

(X)  "Secretary"  means  the  Secretary 
of  Health,  Educati(m.  and  Welfare  and 
any  other  officer  or_jBmpk>yee  of  the  De- 
partment of  Health,  Education,  and  Wel- 
fare to  ^rtXHn  the  authority  involved  has 
been  delegated. 

(y)  "Standards"  mean  professionaHv 
developed  expressions  of  the  range  c^ 
acceptable  variation  from  a  norm  or 
criterion. 

(z)  "Working  day"  means  any  one  of 
at  least  five  days  of  each  we^  (exclud- 
ing, at  the  option  of  each  PSRO.  legal 
holidays),  in  which  the  necessary  per- 
sonnel are  available  to  perform  review 
in  the  hospital. 

§  101.703     Concurreal  review. 

(a)  Admission  review.  (1)  ReQuire- 
ment  for  Review:  (1)  XJntO.  the  PSRO  is 
able  to  modify  Its  review  activities  in 
accordance  with  i  101.706,  each  PSRO 
shall  assess  the  medical  necessity  and 
apprcvriateness  of  eadi  admission  to  a 
hospital  ot  a  patient  entlMed  to  benefits 
tinder  the  Act.  Sueh  assessment  shall  be 
accomplished  as  pfeserlbed  in  subpcu-a- 
gvaph  (a)  (1)  (li)  below  or  as  specified  in 
i  101.704. 

(11)  The  assessment  shall  consist  of 
screening  review  and,  where  necessary, 
peer  review.  Screening  review  shall  be 
conducted  by  an  appropriately  trained 
noivhysician  repiesentatlve  of  the 
P8BO  or  by  a  physician  or  an  appropri- 
ate nonphysiclan  heald  care  practi- 
tioner representative  of  the  PSRO  using 
PStO  criteria  and  standards  developed 
PHisuant  to  Subpart  I  of  this  Part  to 
screen  cases  in  orAec  to  select  those  cases 
reqitiirlng  peer  review. 

(Hi)  Where  as  a  residt  of  the  assess- 
ment the  PSRO  determines  that  such 
services  are  medicidly  necessary  and  ap- 
propriately provided  at  a  hospital  level 
of  care  it  shall  so  ceittly  tbe  admission. 

(iv)  Where  as  a  resirit  of  peer  review 
the  PSRO  determines  that  such  services 
are  not  medically  necessao'  or  not  ap- 
propriately provided  at  a  hoQ>ital  level 
of  care  It  shall  render  and  provide  notice 
<^  an  adverse  Initial  determination  re- 
garding the  patlmf  s  admission.  Notice 
of  such  adverse  inltiid  determination 
shall  be  rvovided  as  prescribed  in 
S  101.707. 

(V)  In  the  case  of  Medicare  benefici- 
aries, PSRO  determinations  regarding 
the  appropriateness  of  a  particular  level 
of  care  shall  be  made  in  accordance  with 
the  level  of  care  definitions  in  sections 
1814  and  1861  of  the  Act,  20  CFR  405- 
116,  405.120-405.128  as  amended,  and 
related  guiddlnes  of  ttM  Secretary. 

(vl)  Admission  review  shall  be  com- 
pleted within  three  working  dbys  of  tbe 
admission,  including  eertfScatlon  as  de- 
scribed in  (a)(1)  (Hi)  or  tbe  provision 
of  adverse  notice  as  desgribed  in  (a) 
(l)flv). 

(vil)  Where  the  purpose  of  admission 
is  for  the  performance  of  elective  sur- 
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gery  or  other  elective  major  diagnostic 
or  therapeutic  procedure,  review  to  de- 
termine the  medical  necessity  of  the  sur- 
gery or  other  such  procedure  shall  be 
completed  within  three  working  days  of 
the  admission.  Where  documentation  is 
davdoped  by  the  PSRO  that  indicates 
medically  unnecessary  or  inappropriate 
utilization  of  a  procedure,  review  of  the 
medical  necessity  of  that  procedure  must 
be  completed  prior  to  the  procedure. 
Where  a  PSRO  has  a  reasonable  belief 
that  a  procedure  is  inappropriately  uti- 
lized, review  shall  be  completed  prior  to 
the  procedure. 

(2i  Initial  assigned  length-of-stay: 
When  an  admission  is  certified  in  ac- 
cordance with  subparagraph  (1)  of  this 
paragraph,  the  PSRO  shall  assign  an 
initial  length-of-stay  using:  (i)  Rele- 
vant length-of-stay  projections  devel- 
oped by  the  PSRO  pursuant  to  Subpart 
I  of  tfiis  Part,  for  groups  of  patients  with 
the  same  condition  (and  modified,  as 
necessary,  to  reflect  the  clinical  situation 
of  the  individual  patient  who  is  the  sub- 
ject of  the  admission  review)  to  indicate 
the  expected  point  in  time  that  the  pa- 
tient wUl  no  longer  require  a  hospital 
levelof  care,  or; 

(li»  Length-of-stay  norms,  where 
appropriate,  for  diagnoses  or  conditions 
for  which  the  PSRO  has  not  yet  devel- 
oped length-of-stay  projections.  In  such 
cases,  the  Initial  assigned  length-of-stay 
shall  usually  be  based  on  the  50th  per- 
centile of  lengths-of-stay  for  patients 
of  a  similar  age  and  condition.  The 
PSRO  may  use  Its  own  length-of-stay 
norms  if  this  is  justified  in  accord  with 
S  101  .S07  of  this  Part  after  analysis  of 
corresponding  regional  norms,  or: 

(111)  In  cases  where  the  diagnosis  is 
unclear  at  the  time  of  admission,  or 
where  length-of-stay  projections  and 
norms  are  unavailable,  a  reasonable 
length-of-stay  assigned  in  swicordance 
with  the  nature  of  the  patient's  medical 
problem  sind  the  projected  time  when 
the  patient's  condition  will  be  more  fully 
claiifled,  or; 

(iv>  In  the  case  of  a  PSRO  conducting 
concurrent  quality  assurance,  the  ex- 
pected point  In  time  that  a  critical  pro- 
cedure or  outcome  may  be  expected  to 
occur,  as  determined  by  the  PSRO. 

(3)  Attending  physician  opportunity 
to  discuss:  If  the  PSRO  has  reason  to 
believe  that  an  admission  lAill  not  be 
certified  It  shall  promptly-  notify  the 
patlCTit's  attending  physician  or  non- 
physlclan  health  care  practitioner  at- 
tending the  patient  and  afford  him  an 
opportunity,  within  the  period  pre- 
scribed in  sulH>aragraph  (a'tlMvi*  of 
this  section,  to  discuss  the  matter  with 
the  PSRO  and  explain  the  nature  of 
the  patient's  needs  for  hospital  services 
including  all  factors  which,  in  his  opin- 
ion, preclude  treatment  of  the  patient 
as  an  outpatient  or  at  an  alternative 
inpatient  level  of  care. 

(b)  Conttntied  stay  review.  *l)  Re- 
Quiretnent  for  review:  (1)  Where  a 
patient  whose  admlaslcm  has  been  cer- 
tified by  the  PSRO  remains  in  the  hos- 
pital, the  PSRO  shall,  except  as  specified 
in  %  101.705,  Msess  the  medical  necessity 
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and  appropriateness  for  continued  hos- 
pitalization of  such  patient.  The  assess- 
ment, consisting  of  screening  review  and, 
where  necessary,  peer  review  shall  be  ini- 
tiated prior  to  the  last  day  assigned  un- 
der the  initial  assigned  length-of-stay 
and  completed  by  Xixe  expiration  of  the 
initial  assigned  length-of-stay  period. 
Screening  review  shall  be  conducted  by 
an  appropriately  trained  nonphysician 
representative  or  by  a  physician  or  an 
appropriate  nonphysician  health  care 
practitioner  representative  of  the  PSRO 
using  PSRO  criteria  and  standards  de- 
veloped pursuant  to  Subpart  I  of  this 
Part  to  screen  cases  in  order  to  select 
those  cases  requiring  peer  review. 

(11)  Where  the  PSRO  determines  that 
such  services  are  medically  necessary 
and  appropriately  provided  at  a  hospital 
level  of  care,  it  shall  assign  a  continued 
length-of-stay  by  the  end  of  the  previ- 
ously assigned  lengrth-of-stay  period. 

(ill)  Where  the  PSRO  determines  that 
such  services  are  not  medically  necessary 
or  not  appropriately  provided  at  a  hos- 
pital level  of  care,  it  shall  render  and 
provide  notice  of  an  adverse  initial  de- 
termination regarding  the  patient's  con- 
tinued stay  by  the  last  day  of  the  initial 
assigned  length-of-stay  period.  Notice  of 
such  adverse  Initial  determination  shall 
be  provided  as  prescribed  in  §  101.707. 

(iv)  In  the  case  of  Medicare  bene- 
ficiaries, PSRO  determinations  regarding 
the  appropriateness  of  a  particular  level 
of  care  shall  be  made  in  accordance  with 
the  level  of  care  definitions  in  sections 
1814  and  1861  of  the  Act,  20  CFR  405.116, 
405.12^05.128  as  amended,  and  perti- 
nent gmaeiines  of  the  Secretary-. 

(2)  Duration  of  continued  length-of- 
stay.  Where  the  PSRO  has  determined 
that  a  continued  length-of-stay  shall  be 
assigned,  the  PSRO  shall  determine  the 
duration  of  the  continued  length-of-stay 
based  upon  the  expected  point  in  time 
that  the  individual  patient  will  no  longer 
require  a  hospital  level  of  care. 

(3)  Attending  physician  opportunity 
to  discuss.  If  the  PSRO  has  reason  to 
believe  that  it  will  not  assign  a  continued 
length-of-stay,  it  shall  so  notify  the 
patient's  attending  physician  or  nonphy- 
sician health  care  practitioner  attending 
the  patient  in  accordance  with  the  pro- 
cedures specified  in  subparagraph  (a)  (3) 
of  this  section  and  within  the  period  pre- 
scribed in  subparagraph  (b)  (1)  (i)  of  this 
section. 

(4)  Additwnal  continued  stay  review. 
Before  the  expiration  of  the  continued 
length-of-stay,  each  case  shall  be  re- 
viewed again  in  the  manner  prescribed  in 
subparagraphs  (b)(1)  through  (b)(3) 
above,  with  such  reviews  being  repeated 
as  long  as  the  continued  stay  is  further 
certified  by  the  PSRO. 

(c)  Approval  of  services  incident  to 
hospitalization.  PSRO  certlfica<;ion  of  a 
patient's  admission  or  continued  stay 
shall  (in  the  absence  of  specific  PSRO 
review  and  disapproval  at  a  particular 
health  care  service  rendered,  or  proposed 
to  be  rendered,  during  the  length  of  stay 
certified  for  such  patient)  cmutltute  ap- 
proval of  an  health  care  services  ren- 
dered, or  proposed  to  be  rendered,  during 


such  certified  length  of  stay.  Except  as 
provided  under  sections  1158  and  1159  of 
the  Act  (smd  in  the  absence  of  specific 
PSRO  review  and  s^proval  of  a  i>articu- 
lar  health  care  service  rendered,  or  pro- 
posed to  be  rendered,  during  the  patient's 
hospital  stay),  a  PSRO  adverse  deter- 
mination of  a  patient's  admission  or  con- 
tinued stay  shall  constitute  disapproval 
of  all  health  care  services  rendered,  or 
proposed  to  be  rendered,  during  such 
patient's  hospital  stay.  Nothing  in  this 
section  shall  be  construed  as  precluding 
a  Medicare  fiscal  agent  or  Medicaid  State 
agency,  in  the  pr<n>er  exercise  of  its 
duties  and  functions,  from  reviewing 
claims  for  benefits  imder  Titles  XVin 
and  Xj-X  of  the  Act  or  from  determining 
whether  they  meet  the  pertinent  cover- 
age  requirements  established  under  Titles 
Xvm  and  XIX  and  of  the  implementing 
regulations  for  which  such  agent  or 
agency  has  responsibility.  In  addition, 
nothing  in  this  section  shall  be  construed 
as  precluding  a  Medicare  fiscal  agent  or 
Medicaid  State  agency  from  requesting 
of  the  PSRO  a  retrospective  determina- 
tion regarding  the  medical  necessity  and 
appropriateness  of  specific  hwilth  care 
services  in  the  application  of  coverage  re- 
quirements and  regulations. 

(d)  Review  in  case  of  delayed  identifi- 
cation of  eligibility.  In  cases  of  patients 
whose  eligibility  for  benefits  is  Identified 
at  some  point  after  admission,  review  of 
the  medical  necessity  for  admission  and 
continued  stay  shall  be  conducted  as  soon 
as  practicable  after  identification. 

§101.704      Preadmission  review. 

(a)  Routine  preadmission  review.  (1» 
Each  PSRO  is  authorized  to  assess  the 
medical  necessity  and  appropriateness, 
prior  to  admission,  of  any  health  care 
service  which  is  to  be  provided  to  a 
patient  on  an  elective  basis  in  the  hos- 
pital. Such  assessment  shall  consist  of 
screening  review  and,  where  necessary, 
peer  review.  Screening  review  shall  be 
conducted  by  an  appropriately  trained 
nonphysician  representative  of  the  PSRO 
or  by  a  physician  or  an  appropriate  non- 
physician health  care  practltioned  repre- 
sentative of  the  PSRO  using  PSRO  cri- 
teria and  standards  developed  pursuant 
to  Subpart  I  of  this  Part  to  screen  cases 
in  order  to  select  those  cases  requiring 
peer  review. 

(2>  In  the  case  of  Medicare  benefici- 
aries, PSRO  determinaUcms  regarding 
the  appropriateness  of  a  particulskr  level 
of  care  shall  be  made  in  accordance  with 
the  level  of  care  definitions  in  sections 
1814  and  1861  of  the  Act,  20  CFR  405.116. 
405.126-405.128  as  amended,  and  related 
guidelines  of  the  SA;retary. 

(b)  Voliintary  preadmission  review. 
Any  attending  physician  proposing,  to 
provide  to  a  patient  health  care  services 
which  are  subject  to  the  review  of  the 
PSRO  may.  If  such  services  are  to  be 
provided  on  an  electiye  basis,  request 
that  the  PSRO  perform  preadmission  re- 
view In  accordance  with  paragraph  (a) 
of  this  section.  The  PSRO  shall  comply 
with  such  request  idienever  It  Is  feaatUe. 

(c)  Publication.  Prior  to  eznvlM  o( 
the  authority  provided  undra*  paragraph 
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«a)  of  this  section,  the  PSRO  shall  pub- 
lish a  list  of  the  tsrpes  and  kinds  of  health 
care  services,  by  type  of  diagnosis  or 
problem,  or  In  terms  of  other  relevant 
hiformatlon  relating  to  the  provision  of 
health  care  services,  which  will  be  sub- 
ject to  preadmission  review  on  a  routine 
basis.  Such  list  shall  be  revised  by  the 
PSRO  from  time  to  time  as  appropriate. 
A  copy  of  such  list,  and  any  subsequent 
revisions  thereof,  shall  be  published  in  a 
medical  publication  of  general  circula- 
tion In  the  area,  and  copies  provided  to 
the  chief  of  each  hospital  medical  staff 
for  distribution  within  the  hospital.  A 
current  copy  of  such  list  shall  be  avail- 
able for  Inspectltm  tn  the  PSRO  office 
during  regular  business  hours. 

(d)  Additional  review  procedures.  (D 
Where  a  PSRO  determines  to  certify  an 
admission  pursuant  to  this  section,  it 
shall  follow  those  apprc^^riate  procedures 
prescribed  for  length-of-stay  assignment 
under  S  101.703(a)  (2) ,  for  continued  stay 
review  under  §  101.703(b)  and  for  ap- 
proval of  services  incident  to  hospitaliza- 
tion tmder  S  101.703(c) . 

(2)  Where  a  PSRO  has  reason  to  be- 
lieve that  the  admission  wlU  not  be  certi- 
fied, it  shall  f(dlow  the  discussion  proce- 
dures specified  hi  S  101.703(a)  (3) . 

(e)  Adijerse  initial  determinations. 
Where  the  PSRO  determines  that  such 
services  are  not  medically  necessary  or 
not  appropriately  provided  at  a  hospital 
level  of  care,  it  shall  promptly  render  and 
provide  notice  of  an  adverse  initial  deter- 
mination. Notice  of  .such  adverse  initial 
determination  shall  be  provided  as  pre- 
scribed hi  S  101.707. 

§  101.705      Modifiealioii.<i  of  i-r\i«*»  aoti\- 
ities. 

(a)  Each  PSRO,  when  it  has  developed 
the  review  capability  and  data  base  nec- 
essary to  do  so,  shall  modify  the  review 
activities  prescribed  in  §101.703  and 
S  101.704  In  order  to  concentrate  review 
efforts  In  Areas  where  Improvement  In 
health  care  services  Is  needed.  Where  ap- 
THCoptiaAe,  such  review  activities  shall  be 
modified  to  provide  for: 

(1)  the  Identification  of  diagnoses, 
conditions,  elective  surgical  and  other 
major  elective  diagnostic  and  therapeutic 
procedures,  and  major  clinical  areas 
which  shcJl  be  automatically  certified  for 
admission  to  the  hospital  level  of  care. 
In  such  cases  a  length-of-stay  shall  be 
assigned  as  provided  for  in  S  101.703(a) 
(2)  and  continued  stay  review  performed 
as  prescribed  m  S  101.703(b) .  The  PSRO 
shall  use  normative  data  and  prior  ex- 
perience In  review,  such  as  concun-ent  re- 
view, the  results  of  medical  care  evalua- 
tion studies  or  profile  analysis,  in  order 
to  select: 

(I)  diagnoses  and  condjtkms  where 
data  are  avallaUe  to  demonstrate  that 
th«  criteria  for  the  presence  of  the  diag- 
nosis or  condition  are  always  met; 

(II)  elective  surgical  and  other  proce- 
dures where  data  is  available  to  donon- 
strate  that  such  procedures  are  consist- 
ently medically  necessary  and  are  per- 
fonned  on  a  consistently  appropriate 
basis  In  a  particular  hoeoltal;  and 

(III)  major  clinical  areas  where  data  is 
available  to  demonstrate  thnt  admission.^ 


iL\  such  areas  are  consistently  medlcaDy 
nece;%iary  and  appropriate  in  a  particular 
hospital. 

(2)  the  IdentlflcatloD  at  dtegnoees, 
conditions,  elective  surgical  and  other 
major  elective  diagnostic  and  therapeu- 
tic procedureB,  and  major  clinical  areas 
of  a  hospital  which  shsJl  not  be  subject 
to  concurrent  review  and  for  wfaldi  the 
entire  hospitalization  shall  be  automat- 
ically certified.  Such  identification  shall 
be  based  on: 

(1)  data  which  demonstrate  that  ad- 
missions and  continued  stays  associated 
with  such  diagnoses,  conditions,  and  ma- 
jor clinical  areas  are  consistently  med- 
ically necessary  and  impropriate  at  the 
hospital  level  of  care;  and 

(tl)  data  which  demonstrate  that  elec- 
tive si^u-glcal  or  other  elective  procedures 
are  appropriately  performed  on  a  con- 
sistent basis  In  a  particular  hospital,  and 
consistently  account  for  medically  nec- 
essary and  appropriate  continued  srtays 
following  such  procedures. 

(b)  The  PSRO  shall,  through  the  per- 
formance of  medical  care  evaluation 
studies  performed  pursuant  to  $101,710 
and  profile  analysis  performed  pursuant 
to  $  101.711,  assure  that  admissions  and 
hospitalizations  automatically  certified 
as  prescribed  in  peu^gi-aph  <a)  above 
continue  to  represent  consistently  ap- 
propriate utilization  of  health  care  .serv- 
ices provided  in  hospitals. 

<c)  Hospitals  perfonning  review  for 
the  PSRO  pursuant  to  Subpart  H  of 
this  Part  shall  modify  their  review  activ- 
ities as  prescribed  In  paragraphs  'a*  and 
<b)  above,  but  only  when  approved  by 
the  PSRO. 

§  101.706     Physician  ccrtitirMlioii. 

<a)  Each  PSRO  shall  specify  tlie 
points  in  time  when  the  attending  phy- 
sician or  nonphysician  health  care  prac- 
titioner attending  the  patient  will  certify 
the  medical  necessity*  for  the  patlmt's 
continued  stay  m  the  hospital.  The  first 
such  certifloaticHi  shall  usually  be  no 
later  than  the  50th  percentile  of  lengths- 
of-stay  norms  for  patients  In  similar  age 
groups  with  similar  diagnoses.  Subse- 
quent cnilfication  dates  should  be  estab- 
lished by  the  PSRO  at  intervals  appro- 
priate to  allow  the  PSRO  to  evaluate  the 
patient's  need  for  further  health  care  at 
the  hospital  level. 

lb)  Each  PSRO  shall  specify  the  'in- 
formation which  it  requires  to  be  In- 
cluded m  the  medical  record.  Including 
progress  notes  and  ord»s,  in  order  to 
enable  the  PSRO  to  evaluate  the  pa- 
tient's need  for  fiuiher  health  care  at 
the  hospital  level.  If  a  PSRO  so  specifies, 
signed  and  dated  continuing  progress 
notes  and  orders  by  the  attending  physi- 
cian or  nonphysician  health  care  prac- 
titioner attending  the  patient  which  jus- 
tify the  medical  necessity  for  further 
health  care  m  the  hospital  (Including 
inpatient  diagnostic  study  and  theraijeu- 
tic  services)  will  suffice  to  satisfy  the 
physician  certification  requironent.  Al- 
ternatively, the  PSRO  may  require  a 
form  of  physician  certification  separate 
from  the  medical  record. 

<c)  Each  PSRO  shall  devek^}  a  mech- 
anism for  informing  all  physicians  and 


nonj^iyBlclan  health  care  praeUtlonerE 
accorded  active  staff  prlvileses  In  hos- 
pitals and  oigaged  In  profesalonal  actlv- 
Ittes  In  the  PSRO  area  ot  the  applicable 
phsvldan  eertiflcatlon  requirements  and 
Shan  be  responsible  for  assuring  that  the 
certification  requirements  are  being  fol- 
lowed. Each  PSRO  shall  also  mform  all 
such  physician  and  appropriate  non- 
physician practitioners  of  their  obliga- 
tion not  to  provide  unnecessary  health 
care  services  and  of  the  sanctions  under 
section  1160  of  the  Social  Security  Act. 
Each  PSRO  shaU  matetam.  at  its  prin- 
cipal business  office,  a  copy  of  Its  physi- 
cian certification  requirements  and  lt<: 
procedures  for  informing  physicians  and 
appropriate  nonphysician  practitioners 
of  their  requirements.  Each  PSRO  shall 
forward  Its  physician  certification  re- 
qulronents  to  the  Secretary  wlthh^  90 
A&ys  from  the  effective  date  of  these  irp- 
ulations. 

t;   MM. 707       Ni»li.<   i>f  a«h«T-<   iiiili.il  t)«  «.  t- 
iiiiiialiuii''. 

'Si  A  notice  of  on  adverse  initial  det- 
ermination under  S  101.703(a)  (1) ,  !  101  - 
703<b)(H.   §  101.703(c),  or  |101.704'e' 
shall: 

'1>  Be  provided  to  the  patient  <ami. 
whei-e  appropriate,  the  patient's  next  of 
kin  or  sponsor) ,  the  attending  physician, 
or  nonphj'sician  health  care  practitioner 
attending  the  patient,  and  the  author- 
i7ed  representative  of  the  hospital; 

<2>  Be  delivered  to  each  such  pei-son 
in  the  hospital  If  the  person  to  be  notified 
Is  in  the  hospital  where  the  services  are 
being,  or  proposed  to  be,  provided,  or 
mailed  if  the  person  to  be  notified  is  iiot 
in  .<;uch  hospital;  and 

•  3)  Be  provided  in  writing,  although 
oral  notice  may  suffice  if  confirmed  in 
writing  within  two  days  of  delivering  the 
oral  notice;  and 

<4)  Contain  the  following  infonn.i- 
tion  • 

'i>  The  reason  for  the  detoTninatlon . 

<11)  The  date  after  which  the  patlmt's 
stay  in  the  hospital  will  not  be  approved 
as  t>eing  medically  necessary  or  appro- 
priate at  an  In-patlent  hospital  level  of 
care: 

'  iii '  A  statement  informing  the  parties 
and  their  representatives  of  their  rightj? 
to: 

•  A)  A  i-econsideration  of  the  determi- 
nation in  accord  with  applicable  regula- 
tions of  this  Part  If  they  are  dissatisfied 
with  the  determlnatkHi,  even  if  the 
patient  leaves  the  hospital  prior  to  filing 
a  request  for  reconsideration  or  prior  to 
its  c(»npletion;  and 

'B)  Submit  additional  documentary 
information  and  to  make  an  oral  pres- 
entation at  the  reconslderaticm; 

(iv)  The  various  locations  for  filing 
a  reconsideration  request  and  the  appli- 
cable time  period  within  which  such  a 
request  must  be  filed,  as  prescribed  imder 
applicable  regulations  of  this  Part  and 
guidelines  published  by  the  Secretary: 
and 

(▼)  A  iM-lef  jurlsdletlonal  statement 
concerning  the  authority  <tf  the  PSRO 
and  Its  re^wnsibfllty  for  review  under 
the  Act. 
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(b)  Notice  of  an  adverse  Initial  deter- 
mination under  S  101.703(a)(1),  §101.- 
703(b)(1),  1101.703(c),  or  f  101.T04(e). 
Shan  be  i»wlded  promptly  to:  tbe  Med- 
icaid State  agency  or  Its  designee.  In  the 
case  or  a  Medicaid  patient;  the  Medicare 
intermediary,  in  the  case  ol  a  Medicare 
patient:  or  the  affected  State  Title  V 
agency.  In  the  case  of  a  Title  V  patient 

(c)  Notice  of  &n  adverse  initial  de- 
termination shall  be  given  to  the  patient 
(and,  where  appropriate,  the  patient's 
next  of  kin  or  sponsor),  the  attending 
physician  or  nonphysician  health  care 
practltiener  attending  the  patient,  and 
the  authorized  representative  of  the  hos- 
pital according  to  the  time  frame  speci- 
fied belew: 

(1)  Wltlun  3  working  days  of  the  ad- 
mission, imder  §  101.703(a)  (1),  or 

(2)  R-ior  to  the  procedure  in  the  case 
of  pre-»rocedure  review  under  §  101.703 
(a)(l)(vl).  or 

(3)  By  the  last  day  of  the  approved 
length-of-stay  period  under  §  101.703(b) 
il),  or 

(4»  Prior  to  the  admission  under  §  101.- 
704. 

(d)  In  the  case  of  a  Title  V  claim,  the 
notice  vnder  paragraph  (a)  above  shall 
explain  that  the  PSRO  determination  is 
not  coaclusive  for  payment  purposes  un- 
der section  1158  of  the  Act,  and  that  Title 
V  recipients  and  providers  hgkve  no  right 
to  recoosideraticHi  of  such  a  PSRO  de- 
termination under  section  1159  of  the 
Act. 

§  101.7D8      Informing      di«rliar<;o      plan- 
ners. 

Where  a  PSRO  becomes  aware,  in  the 
course  of  review,  that  a  patient  or  pa- 
ti^its  may  require  extended  post-hos- 
pital care  or  institutional  placement,  the 
PSRO  shall  promptly  inform  the  attend- 
ing physician  or  nonphysician  health 
care  practitioner  attending  the  patient 
and  tbose  in  the  hospital  responsible  for 
oMiaMng  the  attending  physician  in  dis- 
charge planning. 

§  101.709      AltemaJe  revit-w  mplhoHs. 

(a)  Alternate  methods  for  conducting 
the  requirements  set  forth  in  §  101.703 
through  §  101.705,  may  be  utilized  by 
PSR06  If  a  written  plan  explaining  such 
methods  is  approved  by  the  Secretary. 
The  Secretary  may  approve  siich  alter- 
nate review  methods  which  he  determines 
to  be  consistoit  with  all  provisions  of 
Title  XI.  Part  B,  of  the  Act,  and  which 
have  been  shown  to  be  or  have  the  poten- 
tial t*  be  equal  or  more  efficient  and  ef- 
fective than  th06e  provided  under  S  101.- 
703  through  $  101.705  of  these  regula- 
tions. Alternate  review  methods  deter- 
mined by  the  Secretary  to  have  such 
Iiotentlal  win  be  approved  by  the  Secre- 
tary for  implemaitation  by  only  a  limited 
number  of  PSROs.  When  the  efSciency 
and  effectiveness  of  an  alternate  method 
have  been  demonstrated  to  the  satisfac- 
tion 9t  the  Secretary,  he  may  approve  its 
use  la  other  PSRO  areas. 

(b)  Alternate  review  methods  pro- 
poaed  by  a  PSRO  to  be  utilized  for  its 
entin  area,  or  portlcms  of  its  area,  or 
to  be  utilized  by  hospitals  conducting 
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review  for  the  PSRO  pursuant  to  Sub- 
part H,  ohall  be  submitted  as  a  written 
plan  to  the  Secretary.  The  written  plan 
shall  specify  objectives  of  the  alternate 
m^iroach  to  c<mcurrent  and  preadmis- 
sion review  which  are  consistent  with 
i  101.701  (a) ,  (b)  and  (c) ,  and  shall 
describe  In  detail  the  methods  to  be  used, 
Includlqg  the  use  of  norms,  criteria  and 
standards;  the  applicability  of  the  plan 
to  the  PSRO  area;  and  the  PSRO's  plan 
to  utilize  hospital  review  committees, 
where  appropriate,  to  conduct  review 
for  the  PSRO  pursuant  to  Subpart  H  of 
this  Part. 

§  101.710      Medical  care  evaluation  stud- 
ies. 

(a)  Purpose  of  medical  care  evalua- 
tion studies.  Each  PSRO  shall  perform 
medical  care  evaluation  studies  for  the 
purpose  of:  (1)  Assuring  that  health 
care  services  are  appropriate  to  the  pa- 
tients' needs  and  are  of  appropriate 
quality ; 

(2>  Assuring  that  health  care  orga- 
nization and  administration  of  hospitals 
support  the  timely  provision  of  quality 
care: 

f3)  Focusing  on  patterns  of  service 
which  may  require  modification  in  re- 
view efforts  as  described  in  §  101.703 
through  §  101.705; 

(4)  Identifying  changes  necessary  to 
improve  the  quality  of  care  and  the  effec- 
tiveness and  efficiency  of  the  utilization 
of  services. 

(b)  Requirements.  Each  PSRO  shall 
be  responsible  for  performing,  at  a  mini- 
mum, the  following  number  of  medical 
care  evaluation  studies  in  each  hospital 
in  its  area:  (1)  In  eiich  hospital  with 
less  than  2,500  total  admissions  per  year, 
tiie  PSRO  shall  perform  four  medical 
care  evaluation  studies  per  year. 

(2)  In  each  hospital  with  2,500  to  4,999 
total  admissions  per  year,  the  PSRO  shall 
perform  six  medical  care  evaluation 
studies  per  year. 

(3)  In  each  hospital  with  5,000  to  9,999 
total  admissions  per  year,  the  PSRO  shall 
perform  eight  medical  care  evaluation 
studies  per  year.    * 

(4)  In  each  hospital  with  10,000  to 
19,999  total  admissions  per  year,  the 
PSRO  shall  perform  ten  medical  care 
evaluation  studies  per  year. 

*  (5)  In  each  hospital  with  20,000  and 
over  total  admissions  per  year,  the  PSRO 
shall  perform  twelve  medical  care  eval- 
uation studies  per  year. 

For  purposes  of  this  section,  a  year 
means  a  calendar  year.  For  purposes  of 
this  section,  performance  of  a  medical 
care  evaluation  study  shall  include  com- 
pletion of  the  study  through  the  initia- 
tion of  corrective  action  as  described  in 
subparagraph  (c)  (6)  of  this  section.  The 
PSRO  shall  be  responsible  for  assuring 
that,  for  each  year,  medical  care  evalua- 
tion studies  performed  shall  Include 
study  of  the  care  of  patients  in  all  major 
clinical  areas  in  the  PSRO  area.  Medical 
care  evaluation  studies  which  Involve 
more  than  one  hospital  shall  be  coimted 
towards  the  number  of  studies  required 
imder  this  section  for  each  such  hospital 
Involved  In  such  study. 


'c  Nature  of  studies.  Each  medical 
care  evaluation  study  shall:  (1)  focus 
upon  a  loiown  or  suspected  proUem  area 
in  oreanization,  deUvery  or  outcome  of 
hospital  care; 

(2)  to  be  carried  out  in  accord  with 
objectives  explicitly  stated  In,  and  specif- 
ically developed  for,  the  study; 

(3)  utilize  criteria  and  standards  as 
described  in  paragraph  (d)  of  this  sec- 
tion;, 

(4)  where  appropriate,  include  the  use 
d[  a  sample  of  patients  (including  pa- 
tlait  riecords^  selected  from  all  patients 
in  the  hospital.  Such  sample  may  include 
natients  other  than  those  covered  under 
Titles  XVin,  XIX  and  V  where  such  ac- 
cess to  use  of  their  records  is  autliot- 
ized  by  the  hospital; 

(5)  result  in  written  recommendations, 
where  indicated,  to  institutions  or  orga- 
nizations which  provide  continuing  pro- 
fessional education  activities,  or  to  ap- 
propriate individuals  and  organizations 
responsible  for  effecting  change  in  the 
organization  and  administration  of 
health  care  delivery  in  order  to  improve 
the  quality  of  care  and  promote  more 
effective  and  efficient  utilizatiOTi  of  fa- 
cilities and  services; 

(6)  include  a  plan  for  follow-up  evalu- 
ation by  the  PSRO  where  indicated,  to 
determine  what  changes  have  occurred 
as  a  result  of  action  taken  pursuant  to 
subparagraph  (c)  (5)  above;  and 

(7)  include  such  a  follow-up  evalua- 
tion whpre  indicated.  The  follow-up 
evaluation  shall  be  done  in  a  reasonable 
time,  but  usually  no  later  than  one  year 
following  the  performance  of  the  initial 
study.  The  follow-up  evaluation  shall  be 
limited  to  relevant  key  indicators  of  per- 
formance and  shall  not  be  counted  as  a 
new  medical  care  evaluation  study  for 
purposes  of  fulfilling  the  requirements  In 
paragraph  (b>  of  this  section. 

(d)  Use  of  criteria  and  standards. 
Criteria  and  standards  shall  be  adopted 
by  the  PSRO  in  accordance  with  Subpart 
I  of  this  Part,  which  relate  to  the  specific 
objectives  of  the  medical  care  evaluation 
study.  The  criteria  and  standards  shall 
be  used  to  define  the  information  neces- 
sary to  identify  the  degree  of  conform- 
ance between  actual  performance  and 
that  specified  in  the  criteria.  A  PSRO 
R'hich  identifies  a  pattern  of  perform- 
ance which  does 'not  conform  to  appli- 
cable criteria  shall  subject  those  services 
involved  in  tlie  pattern  to  further  anal- 
ysis*. The  identification  of  such  a  pattern 
Phall  not  necessarily  constitute  a  finding 
by  the  PSRO  that  .such  services  were  not 
medically  necessary,  not  of  appropriate 
quality,  or  not  provided  at  the  appro- 
priate level  of  care. 

(a)  Reports  to  hospitals.  Each  PSRO 
shall  provide  the  written  results,  includ- 
ing an  analysis  of  such  results,  of  each 
medical  care  evaluation  study  which  is 
pertinent  to  the  operation  of  a  particular 
hospital  to  appropriate  members  of  the 
hospital  medical  staff,  the  chief  adminis- 
trative official  of  the  hospital,  and  the 
Chairman  of  the  Board  of  Trustees  for 
other  governing  body)  of  such  hospital, 
In  conformity  with  procedures  for  con- 
fidentiality as  specified  In  applicable 
regulations  of  this  Part. 


\ 


§  101.71 1     Profile  Analysis. 

(a)  Types  of  profiles,  d)  Each  PSRO 
shall  be  responsible  for  the  periodic  de- 
velopment and  analysis,  in  conformity 
'wlt^  procedures  or  confidentlaUty  as 
specified  in  applicable  regulations  of  this 
|>art,  of  profiles  of:  (1)  Health  care  serv- 
ices for  which  payment  may  be  made 
under  the  Act  provided  to  patients  In 
jhospitals  in  the  PSRO  area; 

(11)  each  health  care  practitioner  pro- 
TidMg  health  care  sendees  for  which 
payment  may  be  made  under  t^e  Act  In 
hospitals  in  the  PSRO  area;  and 

(ill)  each  hospital  In  the  PSRO  area 
providing  health  care  services  for  which 
payment  may  be  made  under  the  Act. 

(2)  Profiles  shall  be  developed  using, 
at  a  minimum,  appropriate  data  elements 
collected  by  the  PSRO,  which  is  required 
to  compile  PSRO  Federal  reports  and  to 
complete  the  PSRO  Uniform  Hospital 
Discharge  Data  Set  for  each  patient 
reviewed. 

(b)  Process  of  profile  analysis.  De- 
pending upon  the  nature  of  the  profile 
to  be  analyzed,  the  process  of  analysis 
Shan  include:  (1)  Comparison  of  pat- 
terns of  care  by  similar  providers  (In- 
stitutions or  practitioners) ; 

(2)  C!ompsirlson  of  current  patterns 
with  those  from  a  previous  time  period; 
and 

(3)  Identification  of  exceptional  pat- 
terns using  preestablished  norms,  criteria 
and  standards  as  points  of  reference. 

(c)  Purposes  of  analyses.  The  pro- 
flies  shall  be  analyzed  by  the  PSRO  for 
the  purposes  of:  d)  Focusing  on  pat- 
terns of  service  which  may  require 
modifications  in  review  efforts  as  de- 
scribed in  §  101.703  through  §  101.705: 

(2)  Identlfjdng  possible  subjects  for 
medical  care  evaluation  studies; 

(3)  Self -evaluation  of  the  overall  per- 
formance of  the  PSRO; 

(4)  Evaluation  of  the  comparative  per- 
formance of  providers  (tostltutions  or 
practitioners)  In  the  PSRO  area; 

(5)  Monitoring  of  review  activities 
delegated  to  hospitals  pursuant  to  Sub- 
part H  of  ttiis  Part;  and 

(6)  Determining  whether  the  care  and 
services  ordered  or  rendered  were  con- 
sistent with  the  purposes  specified  in 
paragraphs  (a),  (b),and  ^c)  of  §  101.701 
and  the  criteria  and  standards  developed 
under  Subpart  I  of  this  Part. 

(d)  Provision  of  profUes  to  hospitals. 
Each  PSRO  shall  provide  the  profiles 
which  are  pertinent  to  the  operations  of 
a  particular  hospital  to  a^roprlate 
members  of  the  hospital  medical  staff, 
the  chief  administrative  official  of  the 
hospital  and  the  Chairman  of  the  Board 
of  Trustees  (or  other  governing  body)  of 
such  hospital. 

§  101.712      Involvement  of  nouph«tician 
liealth  care  practitioners. 

(a)  Each  PSRO  shall  make  arrange- 
ments to  utilize,  to  the  extent  necessary 
and  i4>proprlate  for  the  proper  perform- 
ance of  its  duties  and  functi<Hi8,  the  serv- 
ices of  nonphyslcan  health  care  practi- 
tioners In  the  various  areas  of  health  care 
(Including  dentistry),  which  pasons 
shall,  to  the  maximum  extent  practica- 
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ble,  be  individuals  engaged  in  practice 
within  the  PSRO  area. 

(b)  Such  arrangements  shall  provide 
that:  <1)  Nonphysician  health j^are  prac- 
titioners are  Involved  In  developing  the 
PSRO  criteria  and  standards,  selecting 
norms  to  be  used,  developing  review 
mechanisms  for  the  review  of  care  pro- 
vided by  such  practitioners,  and  in  the 
review  of  such  care. 

(2)  Nonphysician  health  care  practi- 
tioners win  work  with,  and  make  written 
rec<Hnmendatlon5,  where  indicated,  to  in- 
stltutlcms  or  organizations  which  provide 
continuing  professional  education  or  to 
appropriate  Individuals  and  organiza- 
tions responsible  for  effecting  change  in 
the  organization  and  administration  of 
health  care  deUvery  in  order  to  assure 
that  review  findings  of  the  nonphysician 
health  care  practitioners  performing 
PSRO  review  assist  in  improving  the 
quahty  of  care  and  promoting  more  ef- 
fective and  efficient  utilization  of  health 
care  faculties  and  services. 

§  101.713      Reviewer  qualificaliuii-. 

(a)  Staff  privileges,  a)  Each  physi- 
cian or  nonphysician  health  care  practi- 
tioner assigned  responsibiUty  for  making 
initial  or  reconsidered  determinations 
concerning  health  care  services  provided 
in  a  hospital  shan  have  active  staff  priv- 
ileges In  at  least  one  of  the  participating 
hospitals  in  the  PSRO  area. 

<2)  Physicians  and  nonphysician 
healtli  care  practitioners  who  do  not 
have  active  staff  privileges  in  at  least 
one  of  the  participating  hospitals  in  the 
PSRO  area  may  particir>ate  in  medical 
care  evaluation  studies,  criteria  develop- 
ment, profile  analysis,  concurrent  review 
and  preadmission  review  fcH-  hospitals 
In  the  PSRO  area  provided  that  such 
physicians  and  nonphysician  health  care 
practitioners  shaU  not  make  initial  or 
reconsidered  determinations. 

<3)  A  physician  or  nonphysician 
health  care  practitioner  who  has  active 
staff  privUeges  in  a  hospital  in  the  PSRO 
area  shaU  not  have  responsibiUty  for 
making  initial  or  reconsidered  determi- 
nations concerning  health  care  services 
provided  in  the  hospitals  in  which  he  has 
staff  privileges  unless:  <i)  The  hospital 
In  which  the  phjrsician  or  nonphysician 
health  care  practitioner  has  staff  priv- 
ileges is  operating  under  a  delegaticm 
pursuant  to  section  1155(e)(1)  of  the 
Act  and  Subpart  H  of  this  Part,  or 

<  11)  The  PSRO  finds  that  such  physi- 
cians or  nonphysician  health  care  prac- 
titioners are  needed  to  perform  PSRO 
review  because  of  a  lack  of  alternate 
physician  or  appropriate  nonphysician 
health  care  practitioner  reviewers  avaU- 
able  to  perform  review  in  such  hospital, 
and  such  finding  Is  approved  by  the  Sec- 
retary after  the  PSRO  has  notified  the 
Secretary  of  Its  intuition  to  use  such 
physicians  or  an>roprlate  nonphysician 
health  care  practitioners,  and  provided 
Its  justification  therefor. 

(b)  Review  of  services  provided  di- 
rectly or  in  tohich  revietoer  toas  trwolved. 
A  physician  w  ntmphysidan  health  care 
practitioner  shall  not  be  permitted  to 
participate  in  the  review  of  health  care 
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.strvices  which  he  provided  directly  or  in 
the  provision  of  which  he  was  dlrecUy 
or  indirectly  involved.  For  purposes  of 
this  pcuttgraph,  a  i^iyslcian  or  nonphy- 
sician health  care  practitioner  who  was 
directly  or  indirectly  involved  shaU  be 
any  physician  who  has  issued  treatment 
orders  or  provided  consultation  regard- 
mg  the  services  under  review  or  any 
nonphysician  health  care  practitioner 
involved  in  the  formulation  or  execu- 
tion of  the  patient's  treatment  plan. 

<c^  Financial  interest.  A  physician  oi 
nonphysician  health  care  practitioner 
shall  not  be  permitted  to  participate  in 
the  review  of  health  care  services  pro- 
vided in  or  by  a  hospital,  if  he  or  anj 
member  of  his  family  has,  directly  or 
mdireclly.  .\  financial  Interest  in  .surh 
hofspital 

1 1 '  For  punx)ses  of  this  paragraph,  a 
physician's  or  nonphysician  heedth  care 
practitioner's  famUy  includes  only  hit- 
spouse  <otlier  than  a  spouse  who  is  legal- 
ly separated  from  him  under  a  decree  of 
divorce  or  separate  maintenance),  chil- 
dren (including  legally  adopted  chil- 
(iren^  grandchildren,  parents  and 
grandparents. 

(2)  For  purposes  of  this  paragraph,  a 
financial  interest  means  an  ownership 
interest  in  such  hospital  and  includes 
' :  >  Sole  ownership  of  such  hospital ; 

'lit  A  partnership  interest  in  .sii«ii 
lio.-pital; 

•iii)  Any  direct  stock  ownership  or 
debt  interest  which  is  convertible  to  stock 
or  which  Is  .secured  by  stock  in  such  hos- 
pital; or 

<iv>  A  controlling  interest  in  an  or- 
ganization which  holds  aaiy  owniei-slili: 
Interest  in  such  hospital. 

'3)  For  purposes  of  this  paragraph,  an 
employment  relationship  does  not,  in 
itsPlf.  constitute  a  financial  Interest 

•  di  Physician  review  by  peers.  No 
PSRO  shall  utilize  the  services  of  any 
individual  who  is  not  a  Ucensed  doctor 
of  medicine  or  osteopathy  to  make  final 
PSRO  determinations  with  respect  to  the 
jirofessional  conduct  of,  or  smy  act  per- 
formed by.  any  other  Ucensed  doctor  of 
medicine  or  osteopathy  In  the  exercise 
ol  his  professional  conduct. 

ie»  Physician  participation.  Each 
PSRO  shall  to  the  maximiun  extent  con- 
sistent with  the  effective  and  timely  per- 
formance of  its  duties  smd  fimctlons :  '  1 ) 
Encourage  aU  physicians  practicing  in 
the  area  served  by  the  PSRO  to  partici- 
pate as  reviewers  in  the  PSRO's  review 
activities; 

«2)  Provide  rotating  physician  par- 
ticipation in  review  activities  on  an  ex- 
tensive and  cc«itlnulng  basis; 

<3)  Assure  that  participation  in  review 
activities  has  the  broadest  representation 
feasible  in  terms  of  the  variotis  typ>es  of 
physician  practice  in  the  area  .'5er\ed  bv 
the  PSRO;  and 

<4)  Utilize,  whenever  appropriate, 
medical  periodicals  and  similar  publica- 
tions to  publicize  the  functions  and  ac- 
-  tlvities  of  PSROs. 

(f)  Nonphysician  health  care  practi- 
tioners' reviev)  of  peers.  Where  nonphy- 
siclans  are  Involved  In  review  (see  1 101.- 
7121     the  PSRO  shaU  utUlze  only  duly 
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qualified  nonpliyslcian  health  care  prac- 
tittonen  who  meet  all  applicable  State 
or  Federal  requirements  for  the  practice 
of  their  professiMi  to  make  det^mlna- 
tions  with  respect  to  the  professional 
conduct  of,  or  any  act  performed  by,  any 
oUier  duly  qualified  peer  nonphysiclan 
health  care  practitioner  in  the  exercise 
of  hJs  imrfession. 

§  101.714      Exaniinatiun  uf  ihr  operation 
and  records  of  hospitals. 

I  a)  Each  PSRO  Is  authorized  to  in- 
spect the  operation  and  records  pertinent 
to  the  health  ctue  services  rendered  to 
Title  V,  XVin  or  XIX  patients  of  any 
hospital  in  the  PSRO  area  in  which  such 
services  are  provided  and  may  require 
sueTi  hospital  to  provide  copies  of  such 
records  to  the  PSRO  in  order  to: 

1 1 )  Evaluate  unusual  cases  which  pre- 
admission review,  concurrent  review, 
medical  care  evaluation  studies,  or  pro- 
file analysis  have  shown  to  deviate  sig- 
nificantly from  the  PSRO  norms,  cri- 
teria and  standards;  and 

<2>  Evaluate  the  capability  of  a  lios- 
pital  to  assume  delegated  PSRO  func- 
tions and  monitor  the  performance  of  a 
hospital  which  has  assumed  delegated 
PSRO  functions,  pursuant  to  Subpart  H 
of  this  Part. 

<b)  A  PSRO  may  utilize  the  records  of 
patient.s  other  than  those  covered  under 
Titles  XVin.  XEX  and  V,  where  access  to 
their  record?  is  authorized  by  the  hospi- 
tal. 

<p^  In  performins;  an  examination  a 
PSRO  shall:  <1)  Limit  the  inspertion  to 
those  operations  and  records  of  a  hos- 
pital which  are  necessary  in  order  to 
achieve  the  purpo.'^es  of  paragraph  la.' 
of  this  section; 

(2)  Cooperate  with  agencie.^  perform- 
ing similar  examination  functions  under 
Tttie  V.  XVm  or  xrx  of  the  Act  In 
Older  to  minimize  duplication  of  effort; 

(3>  Conduct  such  examinations  during 
the  daytime  shift  of  the  hospital;  and 

(4)  Maintain  written  records  of  such 
examination  in  its  principal  office,  and 
provide  written  reports  to  appropriate 
members  of  the  medical  staff  of  the  hos- 
pital, the  chief  administrative  offlclsJ  of 
the  hospital  and  the  Chairman  of  the 
Board  of  Trustees  (or  other  governing 
body)  of  the  hospital  which  has  been 
inspected,  describing  the  results  of  the 
examination  and  the  foUow-up  neces- 
sary. 

§  101.715  Refusal  of  hospital  to  allow 
PSRO  entry  and  performance  of  re- 
view. 

The  refusal  of  a  hospital  in  the  PSRO 
area  to  allow  a  PSRO  to  enter  and  per- 
form all  PSRO  duties  and  fimctions  re- 
qaired  under  this  Subpart  in  such  hos- 
pital shall  constitute  groimds  for  a  PSRO 
to  determine  that  such  hospital  has  vio- 
lated the  obligations  imposed  under  sec- 
tion 1160(a)(1)(C)  of  the  Act.  and  for 
the  PSRO  to  report  such  matter  to  the 
Secretary  under  section  1157  of  the  Act. 

g  101.716     Reports  to  the  Secretary. 

Each  PSRO  shall  submit  reports  to  the 
Decretary.  at  svKsb.  times  and  in  such 
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form  as  the  Secretary  may  require  pur- 
suant to  this  Subpart,  indicating  how  it 
has  fulfilled  the  responsibilities  specified 
under  this  Sidvpcurt. 

(FR  Doc.77-1951  PUed  1-24-77:8:45  am  | 


[  42  CFR  Part  101  ] 

RELATIONSHIP  OF  THE  PSRO  TO  HOS- 
PITALS AND  UTILIZATION  OF  HOSPITAL 
REVIEW  COMMITTEES 

Subpart  H;  Notice  of  Proposed  Rulemaking 

Notice  is  hereby  given  that  the  As- 
sistant Secretary  for  Health  of  the  De- 
partment of  Health,  Education,  and  Wel- 
fare, with  the  approval  of  the  Secretary 
of  iHealth.  Education,  and  Welfare,  pro- 
poses to  add  a  new  Subpart  H  to  Part 
101  of  Title  42.  Code  of  Federal  Regula- 
tions. 

The  purpose  of  the  present  proposal 
is  to  implement  the  provisions  of  section 
1155(e)  of  the  Social  Security  Act  (42 
U.S.C.  1320c-4(e) ) .  This  section  requires 
Professional  Standards  Review  Organi- 
zations (PSROs)  to  utilize  the  services 
and  accept  the  findings  of  hospital  re- 
view committees  when  and  to  the  extent 
and  for  such  time  as  such  committees 
have  demonstrated  to  the  PSRO's  satis - 
faction  a  capacity  to  conduct  effective 
and  timely  review  so  as  to  aid  the  PSRO 
in  fulfilling  its  review  responsibilities. 
The  purpose  of  the  requirement  is  to 
build  upon  existing  systems  of  review. 
Over  the  last  two  decades  many  hospitals 
have  gained  considerable  experience  and 
expertise  in  the  review  of  health  care. 
Rather  than  dismantling-  these  efforts, 
the  PSRO  is  to  capitalize  upon  them  in 
building  its  review  system.  Also,  how- 
ever, it  must  be  recognized  that  the  PS 
RO  program  represents  a  major  shift  in 
the  locus  of  responsibility  for  conduct- 
ing health  care  review.  Before  PSRO, 
this  responsibility  rested  with  individ- 
ual hospitals,  and  Medicare  and  Medi- 
caid agencies.  Under  PSRO.  the  respon- 
sibility is  given  to  a  community  based 
oirganization  which  must  establish  an 
effective  review  system  for  the  institu- 
tions in  its  area.  Therefore,  the  decision 
of  a  PSRO  to  delegate  review  to  a  hos- 
pital must  be  based  upon  both  the  hos- 
pital's capability  to  conduct  effective  re- 
view and  the  degree  to  which  delegation 
aids  the  PSRO  in  creating  an  efficient 
and  effective  review  system. 

The  PSRO  will  use  the  hospitals  re- 
view committee (s)  in  the  performance  of 
PSRO  preadmission  and  concurrrait  re- 
view, or  medical  care  evaluation  (MCE) 
studies  or  both  wh»e  such  review  com- 
mittees are  willing  and  have  the  capacity 
to  effectively  perform  these  functions. 
However,  where  the  PSRO  delegates  the 
performance  of  either  of  these  review 
functions  to  a  hospital,  the  PSRO  stUl 
retains  responsibility  to  monitor  and 
assure  the  effective  performance  of  such 
functions  and  because  responsibility  for 
effective  review  continues  to  reside  with 
the  PSRO,  it  is  expected  to  exercise  this 
delegation  authority  and  monitoring 
activity  carefully. 

The  delegation  process  will  result  in 
the  establishment  of  a  relationship  be- 
tween a  hospital  and  a  PSRO  which  wUI 


be  different  for  concurrent  review  than 
for  medical  care  evaluation  studies. 
When  concurrent  review  is  delegated,  all 
the  review  will  be  conducted  by  the  hos- 
pital with  the  PSRO  using  retrospective 
data  analysis  and  onsite  visits  to  Eissure 
that  review  is  being  conducted  effectively. 
For  MCE  studies,  however,  the  PSRO  and 
the  hospital  will  work  closely  together 
on  some  or  all  of  the  studies  related  to 
that  hospital.  Thus,  while  a  delegated 
hospital  will  conduct  some  MCTE  studies 
independently,  it  will  also  work  in  co- 
operation with  the  PSRO  when  an  area- 
wide  or  multi-hospital  MCE  involves  the 
care  provided  in  that  hospital.  In  the 
hospital  which  has  not  been  delegated 
MCE  studies,  the  PSRO  must,  neverthe- 
less, work  closely  with  the  hospital  staff 
in  the  design  of  studies,  implementation 
of  corrective  actions  and  conduct  of  fol- 
low-up analyses.  In  both  the  delegated 
and  nondelegated  situation,  the  PSRO 
must  help  to  assure  that  the  results  of 
the  siudy  and  of  any  necessary  corrective 
actions  are  made  available  to  the  govern- 
ing board  of  the  hospital  to  assist  the 
board  in  meeting  its  public  responsibility 
to  assure  the  provision  of  quality  care 
in  its  institution.  This  need  for  a  close 
relationship  between  a  PSRO  and  hospi- 
tal results  from  the  fact  that  early  and 
continuous  involvement  by  those  whose 
care  Is  being  assessed  by  the  medical 
care  evaluation  process  will  allow  the 
results  of  the  studies  to  have  their 
optimum^  impact. 

The  proposed  regulation  outlines  the 
following  steps  in  the  delegation  process : 
( 1 )  PSRO  notification  to  hospitals  in  the 
PSRO  area  of  the  delegation  procedures 
and  the  factors  the  PSRO  will  use  to 
evaluate  the  hospital's  capability;  (2> 
the  hospital's  expression  of  interest  in 
obtaining  delegation  of  review  functions ; 

(3)  the  development  of  a  hospital  review 
plan  which  meets  PSRO  requirements; 

(4)  the  PSRO  determination  of  the  hos- 
pital's capability  to  perform  delegated 
review  effectively,  based  on  the  review 
plan  and  utilizing  specific  evaluation 
factors;  (5)  agreement  upon  administra- 
tive procedures  by  the  PSRO  and  the 
hospital:  and  (6)  PSRO  monitoring  of 
the  performance  of  delegated  review 
functions  and  periodic  reassessment  of 
the  hospital's  capability  to  perform  such 
review  effectively.  In  addition,  the  pro- 
posed regulation  provides  a  process  for 
(11  the  Secretary's  consideration  of  dis- 
approval of  a  delegation  or  investigation 
of  complaints  regarding  improper  re- 
jection of  a  hospital's  proposal  for  dele- 
gation; and  (2)  for  reconsideration  by 
the  PSRO  of  determinations  of  capabil- 
ity with  which  a  hospital  is  dissatisfied. 

The  proposal  indicates  that  eligibility 
for  delegation  will  not  be  limited  to  utili- 
zation review  committees  organized  un- 
der Title  V,  XVn  and  XIX  of  the  Act, 
but  may  include  other  committees  of  a 
hospital. 

The  proposed  regulation  applies  solely 
to  short  stay  hospitals  and  regulations 
will  be  issued  In  the  future  to  deal  wfth 
review  in  other  operating  health  care 
facilities  or  organizations. 

Tlie  new  regidations  policies  oi  the 
Department  issued  July  25,  1976,  require 
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that  this  Notice  of  Proposed  Rulemaking 
(NHEtM)  have  an  implementation  plan 
prepared  prior  to  its  issuance.  In  ocmpU- 
ance  with  these  requirements,  an  imple- 
mentati<m  plan  was  forwarded  to  the 
Secretary  and  he  has  authorized  the  is- 
suance of  this  MPRM  without  the  use  of 
a  Notice  of  Intent  (NOD  which  would 
otherwise  be  required  by  the  new  policies 
because: 

1.  There  is  an  urgent  requirement  for 
these  regulations. 

2.  Over  an  extended  period  of  time 
there  has  been  significant  interaction  be- 
tween the  D^Murtment  and  cvganizatlons 
and  individuals  in  the  develc^ment  of 
this  NPRM  which  has  satisfied  the  spirit 
and  hitent  of  the  NOI.  Specifications  for 
this  NPRM  were  reviewed  by  the  Nation- 
al Professional  Standards  Review  Coun- 
cil at  public  meetings  and  available  for 
public  comment  at  least  twice.  Draft 
transmittals  presenting  poUcies  incorpo- 
rated In  this  NPRM  have  been  presented 
to  the  National  Comicil,  and  circulated 
to  aU  planning  and  conditional  PSROs, 
PSRO  Suport  Centers  and  professional 
organizations,  as  well  as,  other  organiza- 
tions that  routinely  receive  PSRO  infor- 
mation. In  addition,  requests  by  outside 
organizations  for  information  contained 
In  this  NPRM  have  been  fulfilled. 

Interested  persons  are  Invited  to  sub- 
mit written  comments,  suggestions  or 
objections  concerning  the  pnqx)6ed  reg- 
ulations to  the  Director,  Bureau  of  Qual- 
ity Assurance,  Health  Services  Adminis- 
tration, Room  16A65,  5600  Fishers  Lane, 
RockviUe,  Maryland  20857,  March  28, 
1977.  All  comments  received  In  timely  re- 
sponse to  this  Notice  will  be  considered 
and  will  be  available  for  public  inspec- 
tion In  the  above  named  office  during 
regular  business  hours. 

It  is  proposed  to  make  this  regtilation 
effective  upon  republication  in  the  Fed- 
eral Register. 

Note. — ^The  Department  of  Health,  Educa- 
tion, and  Welfare  has  detennlned  that  tbla 
document  does  not  contain  a  major  pro- 
posal requiring  preparation  of  an  Inflation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  November  22, 1976. 

Theodore  Cooper, 
Assistant  Secretary  for  Health. 

Approved;  January  11, 1977. 

Marjorix  Lyucb, 
Acting  Secretary. 

PART  101— PROFESSIONAL  STANDARDS 
REVIEW 

It  is  therefore  proposed  to  Issue  a  new 
Subpart  H  of  Part  101  of  Title  42  as  set 
out  below. 

Subpart  H— The  Relationship  af  the  PSRO  to 
Hospitals  and  Utilization  of  Hospltol  Revlaw 
Cocnntlttces 

Sec. 
101.801 
101.803 
101 403 
101 M4 
101408 
101406 
101407 


AppUcabUity. 

Deflnlttons. 

General  requirements. 

NotmcatKn  to  lu]q;>ital8. 

liBttW  of  IntMVBt. 

Delegation  review  plan. 
Determination  ot  ci^mMllty. 


See. 

101 4M  Initiation  of  FfiRO  review  In  non- 
delecat«d  boqtltate. 

101 400    Agrmamnt  with  delegated  hospitals. 

101410  PGBO  moDltorlBg  and  reassessment 
<tf  capability. 

1014111  llomtorlng  by  the  Secretary  and 
dlaapproTal  for  good  cause. 

101413  Time  and  place  of  tUlng  request  for 
reccmsldeFatlon. 

101.818    Iteoonslderatlon  committee. 

101.814  Time  ot  reooDstder&tton  and  notifi- 
cation to  hoq>ltal. 

101416    Reconsideration  proceedings. 

101.818  Reconsidered     determination     and 

notification. 

101.817  Renewal  of  interest  In  performing 
review  after  a  PSRO  determina- 
tion or  reconsideration. 

101418     Complain ts  to  tbe  Secretary. 

101.819  Reports  to  the  Secretary. 
101.830    Previously  approved  delegations. 

AtTTHoaiTT:  Sec.  1165(e)  of  tbe  Social  Se- 
curity Act,  Section  349F(b)  of  Public  Law 
93-803,  88  St&t.  1436,  J43  VS.C.  13200-4 (e)  1; 
Section  1103  of  tbe  Social  Security  Act.  49 
Stat.  647,  as  amended  [42  U.S.C.  1302). 

Subpart  H — ^The  Relationship  of  the  PSRb 
to  Hospitals  and  Utilization  of  Hospital 
Review  Committees 

§  101.801       Applirability. 

The  provisions  of  this  Subpart  are  ap- 
plicable to  the  exercise  by  PSROs  oi  their 
duUes  and  functions  under  section  1165 
ie)  of  the  Act  142  UJ3.C.  1320o-4(e)  1 
with  regard  to  utilization  of  the  review 
committees  of  hospitals. 

§  101.802      Definitions. 

As  used  in  this  Sul^>art; 

(a)  "Act"  means  the  Social  Security 
Act.  as  amended  (42  UJ3.C.  Chap.  7) . 

'b>  "Active  staff  privileges  in  a  hospi- 
tal" meeins  that  a  physician  or  non- 
physician  health  care  practitioner  is  au- 
thorized <m  a  regular,  rather  than  infre- 
quent or  courtesy  basis  to  (1)  wder  the 
admission  of  patients  to  a  hospital;  or 
•  2)  perform  diagnostic  services  In  a  hos- 
pital; or  (3)  care  for  and  treat  patients 
in  a  hospltaL 

ic)  "Concurrent  review"  means  ad- 
mission review  and  continued  stay  re- 
view. 

(d)  "Criteria"  means  predetermined 
elements  of  health  care,  developed  by 
health  professionals  relying  on  profes- 
sional expertise,  prior  experience  and  the 
professional  literature  with  which  as- 
pects of  the  quality,  medical  necessity. 
and  appropriateness  ot  a  health  care 
service  or  Item  may  be  compared. 

(e)  "Delegation"  means  the  utilization 
by  the  PSRO  of  the  services  of  a  hospital 
and  acceptance  of  the  review  findings  (rf 
the  hospital's  review  committee  (s)  in 
accordance  with  section  1155(e)  of  the 
Act. 

(f)  "Health  care  service"  means  an 
inpatient  service  or  Item  for  which  pay- 
ment may  be  made  (In  whole  or  in  part^ 
under  the  Act. 

(g)  "Hospital"  means  a  health  care 
Institution  or  distinct  part  of  a  health 
care  institution  providing  health  care 
services  In  the  PSRO  area  as  defined  In 
section  1861(e) -(g)  of  the  Act,  except 
that  the  Institution  shall  not  be  a  Chris- 
tian Science  sanatiHium  operated,  <»* 
listed  and  certified  by  the  First  Church 


of  Chii:):.  Scientist,  Boston,  Massachu- 
setts. 

^h)  ■'Hospital  review  committee' 
means  a  committee  established  by  a  hos- 
pital to  serve  as  tbe  focus  for  PSRO  re- 
view which  consists  of  one  or  more  phys- 
icians having  active  staff  privileges  In 
stich  hospital,  with  the  parUclpatirai  of 
nonphysiclan  health  care  practitioners 
where  appropriate. 

(1)  "Medical  care  evaluation  study" 
means  a  process  usually  performed  ret- 
rospectively, in  which  an  In-d^yth  as- 
sessment of  the  quality  and/or  the  na- 
ture of  the  utilisation  of  health  care 
services  is  conducted,  corrective  action 
is  taken,  where  indicated,  and  a  subse- 
quent analysis  Is  made  of  the  Impact  of 
the  corrective  action. 

(j)  "Nonph3r8lclan  health  care  practi- 
tioners" means  those  health  profes- 
sionals who  do  not  hold  a  Doctor  of 
Medicine  or  Doctor  of  Osteopathy  de- 
gree, meet  all  applicable  State  or  f^ederal 
requirements  for  practice  of  their  pro- 
fession, and  are  actively  Involved  In  the 
deUvery  of  direct  patient  care  or  healtli 
care  services. 

«k)  "Norms"  means  numerical  or  sta- 
tistical measures  of  usual  observed  per- 
formance of  health  care  services. 

(1)  "Physician"  means  a  Doctor  of 
Medicine  or  Osteopathy  or  azMther  hi- 
dlvidual  who  is  authorized  under  State 
or  Federal  law  to  practice  medicine  and 
surgery,  or  osteopathy. 

im)  "Profile"  means  aggregated  data 
in  formats  which  display  patterns  oi 
health  care  services  over  a  defined  pe- 
riod of  time. 

<n)  "Profile  Analysis"  means  review 
of  profiles  to  Identify  and  consider  pat- 
terns of  health  care  services. 

<o'>  "PSRO"  means  a  Professional 
Standards  Review  Organization  which 
is  conditionally  or  uncondltionsJly  des- 
ignated. 

<p)  "Secretary"  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  officer  or  employee  of  the  De- 
partment of  Health.  Education,  and 
Welfare  to  whom  the  authority  Involved 
has  been  delegated. 

<q)  "Standards"  mean  professi(Mially 
dev^ope^iexpressions  of  the  range  of  ac-  - 
ceptable  variation  from  a  norm  or  cri- 
terion. 

§101.803      General  requirements. 

(a)  No  PSRO  may  hdtlate  review  m  a 
hospital  unless  It  has  notified  and  eval- 
uated the  capabill^  of  such  hospital  to 
obtain  delegatlMi  In  accord  with 
I  101.803  through  f  101.807  of  this  Sub- 
part. 

<b)  Such  PSRO  shall  delegate  to  a 
hospital,  when  It  has  determined  that 
such  hospital  has  demonstrated  the  will- 
ingness and  capability  to  conduct  effec- 
tive and  efficient  review  activities  so  as 
to  aid  the  PSRO  in  the  pcaf  ormance  of 
its  review  responsibilities,  the  perform- 
ance of : 

(1)  Preadmission  review  and  concur- 
rent review,  or  whoe  tbe  Secretary  has 
approved  alternative  review  actiyities 
pursuant  to  f  101.709  of  this  Part,  such 
alternative  review  activities,  or 

<2)  Medical  care  evaluation  studies,  or 
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(3>  The  review  activities  described  in 
both  subparagraphs  (1)  and  (2)  above. 

<  c '  Where  the  PSRO  delegates  the  per- 
formance of  one  or  more  of  the  func- 
iions.  it  shall: 

1 1 '  E)elegate  such  functions  to  the  hos- 
!)!tal  rather  than  to  individual  depart- 
liicnts  or  divisions  within  fl,  hospital; 

1 2  •  Perform  all  those  functions  which 
:  r.?  not  delegated  to  the  hospital; 

'  3 '  In  the  delegation  of  concurrent 
review  or  preadmission  riview  delegate 
both  adniLssion  and  continued  stay  re- 
view; 

'4'  In  the  case  of  delegated  medical 
care  evaluation  studies  delegate  all  ac- 
tivities related  to  performance  of  the 
study  as  described  in  Subpart  G  of  this 
P*rt. 

(5  •  Review  profiles  of  all  area  hospitals 
at  least  for  tlie  purpose  of  comparative 
analysis  of  hospitals;  and 

(6)  Periodically  reassess  the  hospital 
review  committee's  continuing  capability 
to  perform  effective  and  eEBclent  review 
(see  S  101.810). 

(d)  The  Secretary  may  disapprove  a 
delegation  of  review  functions  for  good 
cause  pursuant  to  §  101.811. 

§  101.804     Notification  to  hu*tpilals. 

Each  PSRO  shall  notify  in  writing  all 
hospitals  in  its  area  in  a  timely  manner 
of  the  requirements  of  section  1155(e)  (1 ) 
of  the  Act,  the  PSRO  hospital  review  re- 
quirements which  may  be  delegated,  the 
factors  and  the  process  which  the  PSRO 
will  utilize  for  evaluating,  the  capability 
of  a  hospital  review  committee  to  per- 
form review  functions  (see  §101.807), 
and  the  procedure  necessary  to  apply  for 
a  delegation  of  PSRO  functions.  An  ex- 
ample of  the  notification  letter  shall  be 
si4}mitted  to  the  Secretary  for  his  ap- 
proval prior  to  use. 

§101.803     Lotlrr  uf  iiitcro.!. 

<a)  A  hospital  which  seeks  to  obtain  a 
delegation  of  PSRO  review  functions 
shall  submit  a  letter  of  interest  to  the 
PSRO  signed  by  an  authorized  repre- 
sentative of  the  hospital  medical  staff 
and  the  chief  administrative  ofiQcial  of 
the  hospital  containing,  at  a  minimum, 
the  following  Inf ormatic»i : 

<1>  The  specific  functiona^for  which 
delegation  Is  sought;  and 

(2)  An  expression  of  the  hospital's  wil- 
lixigness  to  accept  PSRO  evaluati(»i  and 
monitoring  of  its  review  activities. 

<b)  A  letter  of  Interest  may  be  accom- 
panied by  a  delegation  review  plan  as 
specified  in  S  101.806. 

<c)  If  a  hospital  does  not  forward  a 
letter  of  interest  in  response  to  the 
PSRO's  written  notification  within  thirty 
calendar  days  following  the  PSRO  noti- 
fication, the  PSRO  shall  forward  a  sec- 
ond written  notification  in  a  form  similar 
to  the  original  to  such  hospital.  If  the 
hospital  does  not  respond  to  the  second 
notificatimi  within  10  calendar  days,  or 
provides  written  notification  to  the  PSRO 
that  it  does  not  desire  to  perform  PSRO 
1  view  functions,  tbe  PSRO  shall  notify 
the  hospital  that  the  PSRO  will  begin  to 
|)-.t-form  review  In  tbe  hospital  In  aa;<nrd- 
:  '.ce  with  applicable  regulations  of  this 
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Pbrt  and  procedures  approved  by  the 
Secretary.  In  such  cases.  administaraUve 
procedures  developed  by  the  PSRO,  wiUi 
the  consultation  of  the  hospital,  shall  be 
executed  indicating  the  scope  of  PSRO 
activities  in  the  hospital,  as  specified  in 
§101.808. 

(d)  A  hospital  review  committee  may 
forward  a  letter  of  interest  to  the  PSRO 
at  any  time.  A  PSRO  which  receives 
such  letter  later  than  10  calendar  days 
following  the  second  notification  de- 
scribed in  paragraph  (c)  will  proceed  to 
make  a  determination  of  capability  in 
accord  with  the  procedures  set  forth  in 
this  Subpart,  except  that  it  shall  render 
such  a  determination  within  six  months 
frpm  the  date  of  receipt  of  the  delega- 
tion review  plan,  unless  the  time  period 
specified  in  5  101.817  is  applicable. 

§  101.806      Delegation  re\iew  plan. 

A  hospital  seeking  delegation  shall  de- 
velop a  plan  describing  how  it  will  or- 
ganize its  resources  and  implement 
PSRO  review  fimcticms  for  which  it 
seeks  delegation.  Such  plan  shall  be 
ccffisistent  with  the  PSRO's  approved 
formal  plan  and  shall  be  submitted  to 
tbe  PSRO  no  later  than  30  days  from 
the  date  the  letter  of  Interest  was 
mailed.  The  delegation  review  plan  shall 
include : 

(a)  A  description  of  the  manner  in 
which  the  hospital  will  organize  itself  to 
conduct  the  delegated  review  activities 
and  those  activities  supportive  of  dele- 
gated review ; 

<b)  A  description  of  the  proposed  op- 
eration of  the  review  effort  imder  the 
direction  of  the  hospital  review  com- 
mittee, including: 

<l)  The  number  and  types  of  hospital 
personnel  to  be  used  for  each  type  of 
review: 

<2)  The  methods  of  providing  for  se- 
lection, training  and  reimbursement  for 
review  personnel : 

(3)  The  methods  of  involving  nonphy- 
sician  health  care  practitioners  in  review 
functions ; 

<4)  A  description  of  the  proposed  use 
of  norms,  criteria  and  standards  in  re- 
view: 

(5)  Methods  by  which  review  findings 
will  lead  to  aiH>ropriate  continuing  edu- 
cation activities  and  administrative 
change; 

(6)  The  functions  which  the  hospital 
review  committee  expects  to  be  per- 
formed by  PSRO  persmnel  for  those  re- 
view functions  not  delegated ; 

(c)  A.  description  of  the  proposed  re- 
lationships with  Titles  V,  XVIJI  and 
XEX  claims  payment  agencies,  including 
tbe  mechanisms  to  be  used  in  notifying 
these  agencies  of  those  delegated  review 
determinations  that  impact  on  claims ' 
payment ; 

(d)  The  methods  of  providing  for  data 
collection,  data  fiow  and  information 
release  to  satisfy  PSRO  profile  and  re- 
porting requirements,  including  a  de- 
scription of  the  current  and  proposed 
relationships  of  the  hospital  with  hos- 
pital discharge  abstract  data  processors; 

(e)  Tlie  number  of  physicians  on  the 
hospital's  medical  staff  who  are  eligible 


for  PSRO  membership,  as  defined  in  ap- 
plicable regulation^  of  the  Secretary, 
and  the  number  who  actually  are  mem- 
bers; 

(f.»  Specific  information  about  the 
hospital's  existing  review  system,  if  any, 
including  narrative  material  concerning 
operating  procedures,  results,  and  fol- 
low-up ; 

(gi  Information  which  characterizes 
the  hospital  including  number  of  beds; 
total  admissions  each  year;  Title  XVni, 
Title  XIX,  and  "ntle  V  admissions  each 
year;  type  of  ownership;  teaching  affil- 
iations; and  size  and  specialization  of 
medical  staff. 

§  101.807      Delerniinatiun    of   capa!iilil>. 

(a>  Each  PSRO  shall,  within  90  cal- 
endar days  from  receipt  of  such  delega- 
tion review  plan,  determine  the  capabil- 
ity of  each  review  committee  of  a  hos- 
pital which  forwards  a  letter  of  interest 
and  a  delegation  review  plan  to  such 
PSRO,  except  as  provided  in  §  101.805 
(d)  and  §  101.817. 

(b)  Each  PSRO,  in  making  such  a  de- 
termination of  capability,  shall  utilize 
written  evaluation  factors  which  shall 
be  submitted  to 'the  Secretary  prior  to 
use  and  no  such  factors  shall  be  utilized 
by  the  PSRO  unless  approved  by  the 
Secretary. 

(c)  The  evaluation  factors  shall  mea.s- 
ure  the  capability  of  the  hospital  review 
committee  to  effectively  and  efficiently 
perform  review  activities,  as  prescribed 
in  Subpart  G  of  this  Part,  so  as  to  aid  in 
accomplishing  the  purposes  described  in 
section  1155(a)  (1)  of  the  Act,  and  shall 
include,  at  a  minimum  the  following: 

(1>  The  degree  to  which  the  review 
mechanisms  and  the  organization  for 
review  that  the  hospital  proposes  provide 
the  hospital  with  the  capability  to  meet 
the  PSRO  program  objectives  specified 
in  §  101.701  of  this  Part  and  the  PSRO-.- 
approved  formal  plan; 

(2)  The  PSRO  determination  of  th-^ 
adequacy  of  the  performance  of  the  hos- 
pital in  Medicare  and  Medicaid  utiliza- 
tion review  activities.  In  making  such  i^ 
determination,  the  PSRO  shall  consider 
information  solicited  by  the  PSRO  and 
received  from  the  Medicare  State  survey 
agency  and  the  appropriate  Medicare 
intermediaries  and  the  Medicaid  State 
agency  concerning  the  hospital's   past 

"performance  in  Medicare  and  Medicaid 
utilization  review  and  information  ob- 
tained by  the  PSRO  through  site  visits 
to  such  hospitals : 

(3)  The  degree  to  which  the  delega- 
tion of  one  or  more  functions  to  tSie  hos- 
pital assists  the  PSRO  in  fulfiUing  its 
objective  of  establishing  an  effective  and 
efficient  areawide  review  system; 

(4)  Membership  in  the  PSRO  of  at 
least  25  percent  of  those  physicians  with 
active  staff  privileges  in  the  hospital  who 
are  eligible  to  be  PSRO  m«nbers ;  and 

(5)  The  capacity  to  provide  the  PSRO 
with  the  data  required  by  the  PSRO  foe 
monitoring  of  the  hospital  review  activi- 
ties and  the  generation  of  profiles  and 
reports. 

(d)  Such  determination  shall  be  made 
by  an  evaluation  committee,  designated 
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by  the  governing  body  of  the  PSRO, 
which  shall  consist  of  two  or  more  PSRO 
members.  No  member  of  such  evaluation 
committee  may  participate  in  a  determi- 
nation of  capability  of  a  hospital  in 
which:  (1)  He  has  a  financial  interest  as 
defined  in  §101.713  of  this  Part;  or 

(2)  He  has  active  staff  privileges  as 
defined  In  §101.702  of  this  Part,  imless 
special  arrangements  are  made  with  the 
approval  of  the  Secretary  to  utilize 
members  who  have  active  staff  privileges 
in  the  hospital  due  to  lack  of  alternate 
physicians  to  conduct  the  determina- 
tion. 

(e)  The  PSRO  shall  provide  written 
notice  of  the  determination  of  capability 
to  the  hospital  within  90  days  of  receipt 
of  the  delegation  review  plan.  Including 
In  such  notice  a  statement  of  the  reasons 
for  the  determination  and  an  explana- 
tion of  the  hospital's  right  to  obtain  a 
reconsideration  by  the  PSRO  of  any  de- 
terminations of  capability  with  which 
the  hospital  is  dissatisfied. 

(f)  Each  PSRO  shall  maintain  a  rec- 
ord of  the  decision  and  the  information 
which  formed  the  basis  for  the  deter- 
mination of  capability. 

(g)  Any  hospital  which  is  dissatisfied 
with  a  PSRO  determlnatiCHi  of  the  hos- 
pital review  committee's  capability  to 
perform  delegated  review  effectively,  in- 
cluding a  determination  that  the  hospi- 
tal review  committee  Is  not  performing 
effectively  a  review  ftmctim  which  has 
been  delegated  (see  §  101.810),  may  re- 
guest  a  PSRO  reconsideration  of  such 
determination  In  accordance  with  §  101.- 
812.  A  PSRO  may  at  any  time  Initiate  a 
reconsideration  of  a  determination  of 
capability. 

§  101.808      Initiation  of  PSRO  review  in 
nondelegated  hospitals. 

(a)  Where  the  PSRO  has  made  a  de- 
termination not  to  delegate  the  perform- 
ance of  review  fimctions  to  a  hospital,  or 
a  determination  to  withdraw  delegation 
of  review  functions  from  a  hospital  (see 
§  101.810) .  the  PSRO  shaU,  after  provid- 
ing notice  to  the  hospital  as  specified  In 
§  101.807(e),  initiate  review  functions  In 
such  hospital  within  a  reasonable  time 
and  In  accord  with  procedures  approved 
by  the  Secretary  and  applicable  regula- 
tions of  this  Par£.  The  Initiation  of 
PSRO  review  shall  not  be  postponed  be- 
cause of  a  request  for  reconsideration  by 
the  hospital.  Any  subsequent  request  by 
the  hospital  to  perform  delegated  review 
shall  be  subject  to  the  time  period  speci- 
fied in  §  101.817  regarding  PSRO  consid- 
eration of  the  request. 

(b)  Where  the  PSRO  has  made  a  de- 
termination as  described  in  paragraph 
(a)  of  this  section,  or  where  the  PSRO 
will  begin  to  perform  review  In  a  hospital 
as  provided  in  §101;805(c).  the  PSRO 
sh%ll  develop  administrative  and  review 
procedures,  with  the  consultation  of  each 
hospital  and  the  approval  of  the  Secre- 
tary in  such  time  and  manner  as  pre- 
scribed under  applicable  regulations  of 
this  Part  relating  to  the  asstunptlon  of 
review  respcmsibUltles  by  PSROs.  Such 
procedures  shall  Include: 


(1)  The  specific  review  functions  to  be 
performed  by  the  PSRO  in  the  hospital 
in  accord  with  the  approved  formal  plan 
of  the  PSRO,  TiUe  XI,  Part  B  of  the  Act 
and  the  regiilations  of  this  Part: 

(2)  The  review  procedxires  to  be  fol- 
lowed by  the  PSRO  in  the  hospital  In 
accord  with  the  approved  formal  plan  of 
the  PSRO; 

(3)  A  schedule  indicating  the  time  for 
phasing- in  of  each  function: 

(4)  The  norms,  criteria  and  standards 
to  be  used  by  the  PSRO  in  review  in  ac- 
cord with  Subpart  I  of  this  Part; 

(5)  Mechanisms  for  notifying  the 
Titles  XVin,  xrx,  and  V  payment  agen- 
cies of  review  determinations; 

(6)  PSRO  responsibilities  for  data  col- 
lection, data  flow  and  information  re- 
lease: 

(7)  Specifications  for  the  selection, 
training,  and  reimbursement  of  reviCTf 
i:ersonnel  by  the  PSRO; 

(8)  The  PSRO's  plan  for  handling  re- 
considerations and  appeals  of  its  re- 
view decisions; 

(9)  The  methods  for  the  PSRO  to  pro- 
vide profiles,  medical  care  evaluation 
studies  and  other  pertinent  information 
to  the  hospital; 

(10)  Tlie  methods  of  Involving  non- 
physician  health  care  practitioners  in 
review  functions;  said 

(11)  A  PSRO  mechanism  for  resolv- 
ing disputes  with  the  hospital  regard- 
ing PSRO  procedures. 

§  101.809      Agreement      >«ith      deleiialed 
hospitals. 

Where  the  PSRO  has  made  a  deter- 
mination pursuant  to  §  101.807  to  dele- 
gate the  performance  of  review  func- 
tions to  a  hospital,  the  PSRO  and  the 
hospital  shall  enter  into  a  written  agree- 
ment signed  by  the  chief  administrative 
official  of  the  PSRO,  and  an  authorized 
representative  of  the  hospital's  medical 
staff,  the  chief  administrative  official  of 
the  hospital  and  the  Chairman  of  the 
Board  of  Trustees  (or  other  governing 
body)  for  a  time  period  not  to  exceed 
one  year  which  shall  be  renewable.  The 
PSRO  shaU  submit  a  model  of  such 
agreement  to  the  Secretary  prior  to  use. 
A  PSRO  may  not  enter  into  an  agree- 
ment with  a  hospital  until  the  Secretary 
has  approved  its  model  agreement.  Each 
signed  s^^eement  shall  be  retained  at 
the  principal  offices  of  the  PSRO  for  pub- 
lic inspection  during  regular  business 
hours  and  shall  Include: 

(a)  The  specific  review  functions  to 
be  performed  by  the  hospital  under 
delegation; 

(b)  Hie  specific  review  fimctions 
which  will  not  be  delegated  and  will  be 
performed  by  the  PSRO; 

(c)  Agreement  by  the  ho^ltal  that  it 
will  perform  those  functions  and  re- 
sponsibilities for  which  It  has  rec^ved 
delegation  in  accord  with  the  require- 
ments placed  upon  PSROs  for  such 
functions  and  responsibfllUes  under 
Titie  XI,  Part  B  of  the  Act,  42  CFR 
Part  101,  the  approved  formal  idan  of 
the  PSRO  and  the  review  plan  submitted 
by  the  hospital  under  {  lOl.SOtf; 


«d)  A  schedule  indicating  the  tune  for 
phasing-tn  of  each  function; 

(e)  The  norms,  criteria  and  standards 
to  be  used  by  the  hospital  in  review  in 
accord  with  Subpart  I  of  this  Part; 

(f )  Methods  of  involving  the  hospital 
In  the  PSRO  plan  for  reconsiderations 
and  appeails: 

<g)  Methods  for  PSRO  monitoring  of 
delegated  review  functions  including  in- 
spection of  the  operation  and  records 
of  the  hospital  (see  §  101.714  of  this 
Part^ ; 

(h)  Methods  for  the  PSRO  to  report 
profiles,  medical  care  evaluation  studies 
and  other  pertinent  information  to  the 
hospital; 

(i>  Procedures  for  reassessing  tlic 
hospital,  in  accord  with  §  101.810; 

(j)  Procedxuies  for  the  resolution  of 
disputes  between  the  hospital  and  the 
PSRO,  which  shall  Include  agreement 
that  If  the  hospital  and  the  PSRO  are 
imable  to  agree  upon  any  item  in  dis- 
pute, such  dispute  shall  be  submitted  io 
the  Secretary  to  make  a  determination  to 
resolve  the  dispute.  Where  a  dispute  is 
submitted  to  the  Secretary,  he  will  desig- 
nate an  official  to  make  an  initial  deter- 
mination within  30  days  from  the  sub- 
mittal based  upon  his  consideration  of 
any  written  information  submitted  by 
the  hospital  or  the  PSRO  and  any  oral 
presentations  made  at  an  informal  meet- 
ing involving  all  parties  to  the  dispute, 
as  deemed  appropriate  by  such  official. 
The  Secretary  will  review  such  initial 
determination,  render  a  final  determina- 
tion within  60  days  from  the  submittal 
and  notify  the  PSRO  and  the  hospital 
of  his  determination,  with  a  full  explana- 
tion of  the  reasons  for  such  determi- 
nation ; 

(k)  Procedures  for  the  termination  of 
the  agreement  which  shall  include  pro- 
vision that  the  agreement  may  be  ter- 
minated by  the  PSRO  upon  reassessment 
in  accord  with  §  101.810.  or  by  the  hospi- 
tal, upon  90  days  notice  to  the  PSRO,  or 
by  the  Secretary,  pursuant  to  §  101.811. 
Where  a  PSRO  has  been  so  notified  it 
ShaU  Initiate  review  in  such  hospital  as 
specified  in  §  101.808;  and 

tl>  Provisions  for  modification  of  the 
agreement  with  the  approval  of  both 
parties. 

§  101.810      PSRO   nionitorinK   ami    r«-a>. 
ocA'tnient  of  eapabillty. 

(a)  Each  PSRO  shall  periodically 
mtmitor  and  reassess,  by  means  of  anal- 
ysis of  profiles  and  reports  provided  by 
the  hospital  and  on-site  inspectlcms,  the 
performance,  effectiveness  and  efficiency 
of  each  hospital  review  committee  In  it« 
area  of  delegated  functions  In  order  to: 

(1)  Assure  compliance  with  the  agree- 
m&xt  described  In  1 101.809  and  the  pro- 
ylslons  of  this  Subpart; 

(2)  Assess  the  effectiveness  and  effi- 
ciency of  the  delegated  hoq>ital  review  In 
terms  of  the  purposes  of  review  as  spec- 
ified In  1 101.701  at  this  Part; 

(3)  Reassess  the  approprisiteDess  of 
eopttoned  delegatkxi  of  the  perf  onnance 
o<  PSRO  review  fonetlons  baaed  upon  the 
cmmbiUty  of  the  hoepttol  review  c«in- 
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mittee  to  perform  review  in  an  effective 
and  efficient  manner.  In  accord  with 
wiifctai  evaluaUon  factors  developed  by 
the  P8RO  and  aTallable  to  all  hoQittals 
In  the  PSRO  area.  The  evaluatkn  fac- 
ton  Shan  be  submitted  to  the  Secretary 
prior  to  use  and  no  such  factors  shall  be 
utilized  by  a  PSRO  unless  approved  by 
the  Secretary.  Such  evaluation  factors 
for  reassessment  shall  include,'  at  a 
minimum: 

(i)  The  degree  to  which  the  hospital 
has  performed  delegated  fimctlcais  in 
accord  with  the  agreement  specified  in 
1 101.909: 

(li)  The  effectiveness  and  efficiency  of 
the  performance  of  delegated  fimctions; 

(lii)  The  maintenance  of  membership 
in  the  PSRO  of  at  least  25  percent  of 
those  phjrslclans  with  active  staff  privi- 
leges in  the  delegated  liospital  who  are 
eligible  to  be  PSRO  members; 

<iv)  "Hie  degree  to  which  delegation 
arrangements  with  the  hospital  az«  dem- 
onstrated to  fulfill  the  PSRO  obJecUve  o< 
establishing  an  efficient  and  effective 
area  wide  review  sjretem. 

(b)  Where  the  PSRO  determines  that 
a  hospital  which  has  been  delegated  re- 
view functions  is  not  performing  such 
fimctions  effectively,  the  PSRO  shall  no- 
tify the  hospital  and  the  Secretary  of 
such  determinatl<m  as  ^lecifled  in  §  101.- 
807(e)  and  shall  initiate  review  in  the 
hospital  as  specified  in  §  101.808. 

§  1#1.811      Monitoring   b^  the   Secretary 
and  disapprorai  for  good  cause. 

ta)  The  Secretary  will  periodically 
require  the  PSRO  to  submit  reports  in- 
dicating those  hospitals  which  have  been 
delegated  the  perfonnance  of  review 
function5  and  the  manner  in  which  they 
are  perfonnlng  n-  d  the  Secretary  may 
disapprove  for  good  cau.se  such  delega- 
tiott  detennination.'~  The  Secretary  shall 
take  into  consideration  any  comments 
submitted  by  Medicare  fiscal  agents  or 
State  Medicaid  or  Title  V  agencies  re- 
ganling  the  appropriateness  of  a  delega- 
tloa  of  review  to  a  hospital  or  effective- 
neas  of  the  performance  of  delegated  re- 
view functions  by  a  hospital.  For  pur- 
poses of  this  Subpart,  "good  cause" 
for  disapproval  of  a  delegation  shall 
Include: 

(1)  A  PSRO  determination  of  capa- 
bility which  does  not  comply  substan- 
tialy  with  the  procedures  of  this  Sub- 
part; 

(2)  The  hospital's  substantial  non- 
compliance with  the  agreement  de- 
scribed tn  !  101.809  or  the  provisions  of 
this  Subpart;  and 

(3)  The  hospital's  failure  to  perform 
delegated  review  functions  effectively 
and  efliclently  so  as  to  aid  the  PSRO 
in  the  performance  of  Its  review 
responslbflities. 

(b)  Wb«e  the  Secretary  disapproves 
a  ddegatlMi  of  rcfvlew  functions  pur- 
suant to  pcuragrapti  (a)  ct  tills  section, 
he  wUl  notl^  tfae  PSRO  and  the  hos- 
pitsl.  tn  writtDff.  profldlnc  a  ^atemmt 
f^^tntng  his  dlamproral  and  tbe  cause 
for  sneii  dlsapiiroTal  at  leaak  M  days 
prior  to  the  efftoettrv  date  oT  ttie  dis- 
approval. Tbe  PSRO  aad  tbe  hospital 
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shall  have  an  (opportunity,  prior  to  such 
effective  date,  to  file  a  written  statement 
with  the  Secretcuy  explaining  the  rea- 
8<a»  why  sucb  dlsi^xwoval  should  not 
become  effective.  If  no  such  statement  is 
received  prior  to  the  effective  date,  the 
disapproval  shcdl  be  final  on  the  effec- 
tive date  and  t^e  hospital  shall  no  longer 
retain  PSRO  delegation  to  perform  re- 
view. In  such  case,  the  PSRO  shall 
initiate  review  in  the  hospital  as  spec- 
ified in  i  101.808.  Any  subsequent  re- 
quest by  the  hospital  to  perform  dele- 
gated review  shall  be  subject  to  the  time 
period  in  §  101.817  regarding  PSRO  con- 
sideration of  the  request.  If  the  Secre- 
tary determines  that  additional  In- 
foimation  indicates  "good  cause"  for 
disapproval  does  not  exist  and  the  dis- 
approval should  not  become  effective,  he 
will  withdraw  the  notice  of  disapproval 

§^01.812     Time  and  place  of  filing  re- 
quest for  reconnideration. 

(a)  A  request  by  a  hospital  for  re- 
consideration of  a  PSRO  determination 
of  a  hospital  capability  to  perform  dele- 
gated review  fimctions  effectively  shall 
be  made  in  writing  by  the  authorized 
representative  of  the  hospital  medical 
staff  and  the  chief  administrative  official 
of  the  hospital  and  filed  at  the  principal 
office  of  the  PSRO  within  60  days  from 
the  date  of  the  mailing  of  the  notice  of 
capability  by  tiie  PSRO  to  the  hospital, 
unless  such  time  Is  extended  by  the 
PSRO  for  good  cause. 

(b)  The  reconsideration  request  shall 
include  a  statement  specifying  the  pax- 
ticular  reasons  why  the  hospital  se^s 
reversal  of  the  determination,  including 
the  results  of  any  remedial  actions 
which  may  have  been  taken  by  the  hos- 
pital to  correct  deficiencies. 

§  101.813      Reconsideration  conimittep. 

The  PSRO  shall  designate  a  committee 
of  PSRO  members,  in  accord  with 
S  101.807  (d) ,  to  conduct  the  reconsidera- 
tion, except  that  no  PSRO  mmnbers  may 
serve  who  participated  la  the  determina- 
tion ot  the  capability  of  the  hospital 
which  is  being  reconsidered. 

§  101.814     Time  of  recon^iideration  and 
notification  to  hospital. 

<a)  The  reconsideration  proceedings 
shall  begin  not  later  thsm  14  calendar 
days,  excluding  hcdidays,  from  the  date 
of  the  receipt  by  the  PSRO  of  the  re- 
quest for  reconsideration,  or  at  the  op- 
tion of  the  hospital,  at  a  later  time. 

Cb)  The  PSRO  shall  notify  the  hos- 
pital no  less  than  ten  calendar  days  prior 
to  the  reconsideration  proceedings  of  the 
time  and  place  of  the  reconsideration 
proceedings.  Such  notice  shall  offer  the 
hospital  an  opportunity  to  make  an  oral 
presentatlcHi  and  offer  additional  writ- 
ten Inf  ormati<Mi. 

§  101.815     Reconsideration   proceedings. 

Ca)  Reconsideration  proceedings  shall 
be  Informal  and  need  not  be  bound  by 
foimal  rules  of  evidence  or  other  formal 
procedures. 

<b)  Tlie  reconsideration  committee 
shall  review  the  determination  of  capa- 


bility, tiie  reasons  and  information  upon 
which  the  determination  of  capability 
was  based,  and  any  additiCKial  informa- 
tion submitted  to  the  PSRO  by  the  hos- 
pital. 

§  101.816  Reconsidered  deU-niiinalioii 
and  notification. 

(a)  ITie  PSRO  shall  make  a  recon- 
sidered determination,  affirming,  modify- 
ing or  reversing  the  initial  determination 
of  capabiUty,  based  upon  the  Informa- 
tion reviewed  during  the  reconsideration 
proceedings. 

(b)  The  PSRO  shall  provide  written 
notice  of  the  reconsidered  determination 
to  the  hospital,  including  a  statement  of 
the  reasons  for  the  reconsidered  deter- 
mination, within  30  days  from  the  date 
of  the  commencement  of  the  reconsider- 
ation proceedings. 

(c)  Each  PSRO  shall  maintain  a  rec- 
ord of  the  decision  and  the  information 
which  formed  the  basis  for  the  recon- 
sidered determination  of  capability,  in- 
cluding a  record  summarizing  the  recon- 
sideration proceedings. 

§  101.817  Renewal  of  interest  in  per- 
forming review  after  a  PSRO  deter- 
mination or  reconsideration. 

Where  a  hospital  review  committee 
previously  has  received  a  negative  deter- 
mination under  §  101.807  regarding  its 
Ci4)abillty  to  perform  review  effectively, 
such  hospital  may  at  any  time  formally 
renew  its  Interest  in  obtaining  a  delega- 
tion of  PSRO  review  functions  Tjy  filing 
a  letter  of  Interest  pursuant  to  S  101.805. 
Such  letter  of  interest  shall  include  any 
progress  which  the  hospital  has  made 
since  the  determination  in  effectively 
performing  review  functions  for  which  it 
is  seeking  delegation.  In  such  cases,  the 
PSRO  shall  within  one  year  from  the 
date  of  the  filing  of  the  letter  of  interest, 
make  a  new  determination  of  the  capa- 
bility of  the  hospital  to  perform  review 
effectively  and  efficiently. 

§  101.818     Complaints  to  the  Secrelar>'. 

.  (a)  A  hospital  may  make  a  written 
complaint  to  the  Secretary  if  it  believes 
that  a  PSRO  has  not  complied  sub- 
stantially with  the  requirements  of  this 
Subpart  or  that  the  PSRO  determina- 
tions of  capability  are  motivated  by  non- 
professional prejudice  or  bias.  The  com- 
plaint shall  include  a  statement  of  the 
reasons  for  such  belief. 

(b)  The  Secretary  will  investigate 
such  complaint  and  if  the  Secretary 
finds  that  a  PSRO  has  not  complied  sub- 
stantially with  the  requirements  of  this 
Subpart  or  that  its  determinations  of 
capability  are  motivated  by  nonprofes- 
sional prejudice  or  bias,  he  may  take  ap- 
propriate action  to  correct  the  abuse,  in- 
cluding termination  of  the  PSRO  agree- 
ment. 

§  101.819      Reports  to  the  Secretary. 

Each  PSRO  shall  submit  such  reports 
to  the  Secretary,  as  the  Secretary  shall 
deem  appropriate,  indicating  the  man- 
ner in  which  it  has  fulfilled  its  responsi- 
bilities under  this  Subpart. 
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§  101.826     Pre>ion8ly    approved    delega- 
tions. 

Sectinis  101.804  through  101.809  ot 
this  Subpart  shall  not  apply  to  delega- 
tions or  notification  and  evaluation  ac- 
tivities leading  to  delegation  which  were 
effected  prior  to  the  effective  date  of  this 
Subpart  under  procedures  approved  by 
the  Secretary. 

I  PR  Doc.77-1952  Piled  1-24-77:8:45  ami 


[42CFRPartl01] 

NORMS  FOR  PSRO  HOSPITAL  REVIEW 

Subpart  I;  Notice  of  Proposed  Rulemaking 

Notice  is  hereby  given  that  the  Assist- 
ant Secretary  for  Health  of  the  Depart- 
ment of  Health,  Education,  and  Welfare, 
with  the  approval  of  the  Secretary  of 
Health,  Education,  and  Welfare,  pro- 
poses to  add  a  new  Subpart  I  to  Part  101 
of  Title  42,  Code  of  Federal  Regu]ati(»is. 

The  new  Subpart  would  implement,  in 
part,  the  provisions  of  Section  1156  of 
the  Social  Security  Act  (42  tJ.S.C.  1320c- 
5)  with  regard  to  the  development  and 
application  of  "professionally  developed 
norms  of  care,  diagnosis  and  treatment" 
(Le.    norms,    criteria    and    standards), 
which  must  be  aiq?lied  by  PSROs  as 
prlnclpcJ  iwlnts  of  evaluation  In  the  re- 
view of  health  eare  services  provided  in 
hoepltals   undo:  Titles  V,  XVIII  and 
XIX  of  the  Social  Security  Act.  The  use 
of  norms,  criteria  and  standards  In  the 
PSRO  hospital  review  process  grows  out 
of  the  experioices  of  medical  care  foun- 
datkHis,  Individual  hospitals  and  Exp^- 
mental  Medical  Care  Review  Orgaidza- 
tions  (EMCROs)  In  developing  such  tools 
for  stareamUnlng  the  review  process.  The 
use  ot  explicitly  stated  norms,  criteria 
and  standards  as  tools  for  Initial  screen- 
ing serves  to  make  the  review  process 
more  obJecttv«  and  to  mtnlmlT.e  the 
demands  <tf  the  hospital  review  system 
on  physician  time.  By  using  such  screen- 
ing tools,  trained  nonphyslclan  health 
care  protessioDals  can  conduct  screening 
review  and  identity  cases  requiring  peer 
review.  Norms,  criteria,  and  standards  do 
not  constitute  absolute,  definitions  of 
proper  utilization  and  high,  quality.  Most 
of  the  care  reviewed  by  the  PSRO  will 
fall  within  the  standards  set  by  peer 
practitioners  and  will  require  no  further 
review.  Care  falling  outside  that  range, 
however,  will  then  be  subject  to  closer 
scrutiny  by  peers. to  assure  that  services 
for  Medicare,  Medicaid,  and  Maternal 
and  Child  Health/Crippled  Children's 
Services  patients  are  necessary,  appro- 
priate and  of  high  quality.  It  should  be 
emphasized  that  criteria  and  standards 
do  not  bnply  the  requiremait  of  "cook- 
book" medicine.  The  fact  that  an  indi- 
vidual episode  of  care  may  fall  outside 
the  standard  set  by  the  local  PSRO  does 
not  imply  that  such  care  Is  of  inferior 
quality;  rather,  it  is  an  indication  that 
closer  professional  review  shoul^  be  con- 
ducted In  order  to  assure  appropriateness 
of  the  care. 

These  r^nilations  require  that  norms 
and  criteria  be  emioyed  In  concurrent 
and  preadmission  review  or  in  alternate 
review  methods  Bpt>Tored  by  the  Secre- 
tary, pursuant  to  Section  101.709  of  this 


Part.  Standards  are  not  specifically  re- 
quired in  these  review  processes,  but  may 
be  employed  tagr  PSROs.  For  example,  tbe 
screening  criteria  employed  in  concur- 
rent or  preadmlssicm  review  generally 
define  elements  of  medical  practice 
which,  in  the  judgment  of  local  peer 
practitioners,  should  be  present  in  either 
100  percent  or  0  percent  of  cases.  Where 
such  criteria  are  not  met,  the  case  will 
be  referred  for  peer  review.  Used  in  this 
way,  criteria  are  being  employed  as 
standards  in  the  concurrent  or  pread- 
mission review  process. 

Only  criteria  and  standards  are  re- 
quired to  be  employed  in  medical  care 
evaluation  studies.  The  use  of  norms  is 
not  a  requirement  because  when  norma- 
tive data  is  used  in  a  medical  care  evalu- 
ation study,  it  is  used  only  after  those 
designing  the  study  have  determined 
tliat  the  norm  represents  a  goal  to  be 
achieved  (that  is,  the  norm  is  being  used 
as  a  criterion  or  standard) . 

Regional  norms,  criteria,  and  stand- 
ards will  be  distributed  by  the  National 
Professional  Standards  Review  Council 
and  will  be  used  as  principal  points  of 
reference  by  each  PSRO  as  it  establishes 
norms,  criteria  (including  length-of- 
stay  projections)  and  standards  for  its 
area.  Until  such  time  as  the  National 
Council  distributes  such  regl<mal  norms, 
criteria  and  standards,  PSROs  will  be 
expected  to  utilize  available,  statistically 
valid  regional  data  to  develop  length-of- 
stay  proJecti<His,  and  available  sets  of 
criteria  and  standards  as  guides  to  de- 
vek^iing  PSRO  area  criteria  and  stand- 
ards. In  addition  to  its  responsibility  to 
distribute  regional  norms,  criteria  and 
standards,  the  National  Council  will  be 
analyzing  the  appropriateness  of  varia- 
tions among  the  norms,  length-of-stay 
projections,  criteria  and  standards  em- 
idoyed  by  PSROs.  When  it  distributes 
the  regional  nonos,  critola  and  stand- 
ards, the  National  Council  win  use  them 
as  principal  points  of  reference  In  Identi- 
fying significant  variatl<»s.  As  specified 
in  section  1156(a)  of  the  Social  Security 
Act,  when  the  Council  determines  that 
the  variation  in  a  PSRO's  norms,  lengtii- 
of-stay  projections,  or  other  criteria  or 
standards  Is  imtpproprlate,  tbe  PSRO 
may  not  use  those  norms,  crttoia,  or 
standards.  A  PSRO  may  use  criteria  and 
standards  which  vary  from  Its  areawlde 
criteria  and  standards  for  preadmission 
and  concurrent  review  in  hospitals  or 
subareas  having  limited  resources,  un- 
usual patient  populations,  or  other  char- 
acteristics which  make  the  variation  ap- 
propriate. Such  variation  would  be  ex- 
pected to  be  the  exertion,  rather  than 
the  rule,  and  each  PSRO  should  coa- 
sider  carefully  any  request  by  a  hospital 
to  vary  from  the  PSRO  areawlde  criteria 
and  standards  used  In  the  concurrent 
and  preadmission  review  process. 

The  proposed  regulations  setting  forth 
tfae  PSRO  hospital  review  process,  under 
Subpart  G  (published  tn  prtHMsed  form 
at  the  same  time  as  this  Subpart  I)  pro- 
vide that  length-of-stay  n<»ma  win  be 
used  to  assist  the  PSRO  In  developing 
length-of-stay  projectiODs  which,  tn  turn, 
assist  tn  setting  tfae  time  irhen  tfae  next 
PSRO  review  must  be  completed.  Criteria 


win  be  used  in  concurrent  sind  preadmis- 
sion review  for  screening  In  order  to  se- 
lect from  a  large  number  of  cases  those 
which  require  peer  review.  For  example, 
wliere  a  PSRO  review  coOTdlnator  finds 
that  certain  physical  symptoms  or  diag- 
nostic test  results  of  a  patient  are  not 
ctKisistent  with  the  criteria  developed  by 
the  PSRO  for  a  certain  diagnosis,  tne 
coordinator  would  refer  the  case  to  a 
PSRO  physician  advisor  for  peer  review. 
When  an  admission  is  certified,  the  co- 
ordinator would  then  set  a  length-of- 
stay  period  at  the  end  of  which  continued 
stay  review  must  be  completed. 

In  making  this  assignment,  review  co- 
ordinators will  use  length-of-stay  pro- 
jections developed  by  physicians  of  the 
PSRO.  In  developing  such  projections, 
these  physicians  will  use  regional  and. 
when  available,  PSRO  length-of-stay  in- 
formatim  as  guides.  "Riese  projections 
will  assist  in  assigning  certified  lengths- 
of-stay  which  refiect  the  point  in  time 
that  patients  with  a  giv«i  diagnosis  or 
undergoing  a  given  procedure  should  be 
ready  for  discharge.  These  projections 
would  then  be  available  to  review  coor- 
dinators as  they  screen  Individual  admis- 
sions. Because  individual  patients  vary 
widely  In  their  chnlcal  presentation,  it 
win  often  be  aiHiropriate  In  individual 
cases  to  assign  a  length-of-stay  period 
shorter  or  longer  than  the  projected  pe- 
riod developed  for  an  aggregate  of  pa- 
tients. This  may  be  done  by  the  review 
coordinator,  often  with  the  guidance  of 
the  physician  advisor.  In  other  Instances, 
a  patient  wfll  present  a  problem,  rather 
than  a  clear  diagnosis.  In  such  cases,  the 
length-of-stay  assignment  should  be 
based  on  a  ivojectlon  of  wiien  the  nature 
of  the  patimt's  condition  win  be  more 
fuUy  clarified.  When  a  patient  ts  admit- 
ted with  a  diagnosis  for  which  the  PSRO 
has  not  made  tfae  projections  noted 
above,  it  would  need  to  utfUze  length- 
of-stay  norms  In  assigning  a  length-of- 
stay  period.  In  such  cases,  review  organi- 
zations <rften  assign  a  period  based  on 
the  50th  percentile  of  lengths-of-stay  for 
petloits  of  a  similar  age  and  condition. 
Finally,  in  those  instances  where  a  PSRO 
is  conducting  concurrent  quality  assur- 
ance. It  may  wish  to  assign  a  length-of- 
stay  period  based  on  the  point  In  time 
that  a  critical  procedure  or  outcome  may 
be  expected  to  occur. 

Under  these  regulations  and  Subpart 
O,  criteria  and  standards  are  also  estab- 
lished as  points  of  refermoe  for  each 
medical  care  evaluation  study,  hj  the 
group  or  conmlttee  responsible  for  the 
study,  in  advance  of  its  actual  conduct 
Patterns  of  medical  care  which  dq)art 
from  the  previously  estabUdied  criteria 
and  standards  are  then  analysed  to  de- 
termine the  cause  of  sudi  departure  and 
to  assess  the  need  for  xmsgrams  of  edu- 
cation or  administrative  change.  In  addi- 
tion, norms,  criteria  and  standards  wlU 
he  i4?pUed  by  each  FBRO  as  points  of 
reference  In  tbe  aaatrBli  of  praflleB  of 
health  services,  health  care  practttloners. 
and  hospitals. 

Tbe  new  regulatiooe  policies  of  the  De- 
partment Isstied  July  35,  1976,  require 
that  this  Notice  of  Proposed  Rulemaking 
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(NPRM)  have  an  Implementation  plan 
prepared  prior  to  its  Issuance.  In  com- 
piUance  with  these  requirements,  an  im- 
plementatloD  plan  was  forwarded  to  the 
Secretary  and  he  has  authorized  the  is- 
suance of  this  NPRM  without  the  use  of 
a  Notice  of  Intent  (NOD  which  would 
otherwise  be  required  by  the  new  policies 
because : 

1 .  There  is  an  urgent  requirement  for  these 
regulations. 

2.  Over  aja.  extended  period  of  time  there 
tMLB  been  significant  interaction  between  the 
Department  and  organizations  and  Indi- 
viduals In  tb9  development  of  this  NPRM 
which  has  aatlaOed  the  spirit  and  intent  of 
the  NOI.  Specifications  for  this  NPRM  were 
revlaiwed  by  ths  National  Professional  Stand- 
Mtls  Review  CounoU  at  public  meetings  and 
avaUatde  for  public  comment  at  least  twice. 
Draft  transmittals  presenting  policies  incor- 
porated In  this  NFRM  have  been  presented  to 
the  National  Council,  and  circulated  to  all 
planning  and  conditional  PSROe,  PSRO  Sup- 
port Centers  and  profes8i<Hua  organizations. 
■B  ««U  as  other  organizations  that  routinely 
receive  PSRO  Information.  In  addition,  re- 
quests by  outside  organizations  tor  inf  cxma- 
tlon  contained  in  this  NPRM  have  been  ful- 
filled. 

Interested  persons  ai'e  invited  to  sub- 
0iit  written  comments,  suggestions  or  ob- 
JectlCHis  concerning  the  proposed  regula- 
tions to  the  Director.  Bureau  of  Quality 
Assiutince,  Health  Services  Administra- 
tion, Room  16ASS,  5600  Fishers  LAne, 
ItockvUle,  Maryland  20857  on  or  before 
March  28.  1977. 

All  comments  received  in  timely  re- 
sponse to  this  Notice  will  be  considered 
and  will  be  available  for  public  inspec- 
ticHi  In  the  above  named  office  during 
regular  business  hours. 

It  is  proposed  to  make  this  regulation 
effectiv*  upon  republication  in  the  Fed- 
eral Register. 

Note. — ^The  Department  of  Health,  Educa- 
tion, and  Welfare  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

Dated :  November  22,  1976. 

Theodore  Cooper. 
Assistant  Secretary  for  Health. 

Approved:  Janiury  11,  1977. 

^       MARJoaix  Lthch. 
Acting  Secretary. 

PART  101— PROFESSIOflAL  STANDARDS 
REVIEW 

It  Is  proposed  to  issue  a  new  Subpart 
I  of  Part  101  of  Title  42  as  set  out  below. 
Subpart  I— Norms  for  PSRO  Hospital  Review 

Sec 

lOlJBOl     Applicability. 

101.903  Definitions. 

101 .90S  AppUcatlon  of  norms,  criteria  and 
standards  In  the  review  of  serv- 
ices provided  In  hospitals. 

101.904  Regional  norms,  criteria  and  stand- 


101.906    PSRO  establishment  of  area  norms, 

criteria  and  standards. 
101 J06    TMhnlMl  MStotano*. 
UHMH    A|>pfOTal  o€  stgnHlnant  differences 
regional  norms,  criteria  and 


101  .OOt    ATaOaMItty  at  nanns.  enterta  and 
■tMi«lar(ls  for  tnspectloB. 
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AuTHOtrrT:  Sec.  1150,  Social  Security  Act, 
SBC.  a4eF(b)  of  Pub.  U  93-008,  88  Stat.  1435- 
lUe,  (43  17.8.C.  1320(e)  (6) );  sec  1103  of  the 
Sbdal  Security  Act  40  Stat.  647,  as  amended 
(43  UJ3.C.  ISOS) . 

Subpart  I — Norms  for  PSRO  Hospital 
Review 

§  101.901     Applicability. 

Section  1156  of  the  Act  requires  that, 
in  carrying  out  its  review  responsibilities 
as  prescribed  under  Section  1155(a)  (1) 
and  (2)  of  the  Act,  each  PSRO  shall  ap- 
ply professionally  developed  norms  of 
care,  diagnosis  and  treatment  based  upon 
typical  patterns  of  practice  in  its  area  as 
principal  points  of  evaluatlcHi  and  review. 
The  regiilations  of  tills  Subpart  are  ap- 
plicable to  the  development  and  applica- 
tion of  such  norms  with  regard  to  health 
care  services  and  items  for  which  pay- 
ment may  be  made  imder  the  Act  which 
are  provided  in  hospitals  for  which  a 
PSRO  has  assumed  review  responsibility. 

§  101.902     Definitions. 

As  used  in  this  Subpart : 

(a)  "Act"  means  the  Soclsd  SecuritO' 
Act.  as  amended  (42  U.S.C.  Chapter  7) . 

(b)  "Area"  means  the  geographical 
area  within  the  boundaries  of  a  State,  or 
within  the  boundaries  of  one  or  more 
counties  or  other  political  subdivisions  In 
a  State,  designated  as  constituting  an 
area  with  respect  to  which  a  PSRO  may 
be  designated,  pursuant  to  Section  1192 
<a)  of  the  Act. 

(c)  "Olteria"  means  predetermined 
elements  of  health  care,  developed  by 
health  professionals  relying  on  profes- 
sional expertise,  prior  experience  and  the 
professional  literature,  with  which  as- 
pects of  the  quality,  medical  necessity, 
and  appropriateness  of  health  care  serr- 
Ices  may  be  compared. 

(d)  "Hospital"  means  a  health  care  in- 
stitution or  distinct  part  of  a  health  care 
tnstitutlcm  in  the  PSRO  area  as  defined 
In  section  1861(e) -(g)  of  the  Act,  except 
that  such  institution  shall  not  be  a 
Christian  Science  sanatorium  operated, 
or  listed  and  certified,  by  the  First 
Church  of  Christ,  Scientist,  Boston, 
Massachusetts. 

(e)  "Length-of-stay  projection"  means 
a  criteri(Hi  which  defines  the  expected 
point  In  time  at  which  patients  of  similar 
age  and  diagnosis  or  condition  would  be 
expected  to  be  ready  for  discharge.  This 
projection  is  established  by  the  PSIK> 
based  upon  an  analysis  of  regional  norms 
and,  where  available,  PSRO  area  norms 
for  lengths-of-stay. 

(f )  "National  Council"  means  the  Na- 
tional Professkxial  Standards  Review 
Coimcn  established  under  Section  1113 
of  the  Act. 

(g)  "Norms"  means  numerical  or  sta- 
tistical measures  of  usual  observed  per- 
formance of  health  care  activities. 

(h)  "Professionally  developed  norms 
of  care,  diagnosis  and  treatment"  means 
norms,  criteria  and  standards. 

(1)  "PSRO"  means  a  Professional 
Standards  Review  Orgsinization  which  is 
conditionally  or  imconditionally  desig- 
nated. 

(j)  "Region"  means  a  geographical  di- 
▼Ision,  as  detomlned  by  the  Secretary 

i  I 


with  the  advice  of  the  National  Council, 
which  is  larger  than  a  PSRO  area  and 
with  respect  to  which  the  National  Coun- 
cil may  distribute  norms,  criteria,  and 
standards  to  PSROs  within  such  divi- 
sion. 

(k)  "Standards"  means  professionally 
developed  expressions  of  the  range  of 
acceptable  variation  of  performance 
from  a  norm  or  criterion. 

(1)  "The  Secretary"  means  the  Secre- 
tary of  Health,  Education,  and  Welfare, 
or  any  other  officer  or  employee  of  the  - 
Department  of  Health,  Education,  and 
Welfare  to  whom  the  authority  involved 
has  been  delegated. 

§  101.903  Application  of  norin>i,  crilcriu 
and  standards  in  the  reviev  of  serv- 
ices provided  in  hospitals. 

(&)  Norms  and  criteria  applied  in  pre- 
admission and  concurrent  review.  Each 
PSRO  shall,  in  the  preadmission  and 
concurrent  review  process,  as  specified 
in  §§  101.703,  101.704,  and  101.705  of  this 
Part: 

(1>  Apply  criteria  specifying  clinical 
indications  for  hospital  admission,  the 
appropriate  nature  of  a  preadmission 
work-up  and/or  the  types  of  services 
which  are  most  eflfectively  and  appro- 
priately provided  at  a  hospital  level  of 
care,  in  accord  with  SS  101.703(a)  (1)  (h> , 
101.703(b)  (l)(i),  and  101.704(a)(1). 

(2)  Apply  length-of-stay  projections 
or  norms  in  assigning  initial  and  ex- 
tended certified  length-of-stay  periods, 
in  accord  with  §§  101.703(a)(2)  (i)  and 
(ii)  and  (b)  (2)  of  this  Part. 

(3)  Identify  diagnoses,  conditions, 
clinical  areas  or  procedures  which,  based 
upon  analysis  of  normative  data  and 
prior  experience,  will  be  automatically 
certified  for  admission,  in  accord  with 
§  101.705  of  this  Part. 

(4)  Apply  length-of-stay  norms  to 
specify  the  time  when  attending  physi- 
cian certifications  are  required,  in  ac- 
cord with  §  101.706(a). 

(b)  Norms  and  criteria  applied  in  al- 
ternate review  methods.  Where  the  Sec- 
retary has  approved  an  alternate  review 
method,  pursuant  to  S  101.709  of  this 
Part,  norms  and  criteria  shall  be  applied 
as  specified  in  the  approved  alternate  re- 
view plan. 

(c)  Criteria  and  standards  applied  in 
medical  care  evaluation  studies.  Each 
PSRO  shall  am>Iy  criteria  and  stand - 
anls  in  medical  care  evaluation  studies, 
conducted  pursuant  to  §  101.710  of  this 
Part.  Such  criteria  and  standards  shall 
relate  to  the  specific  objectives  of  the 
medical  care  evaluation  study  and  shall 
be  used  to  define  the  information  neces- 
sary to  identify  the  degree  of  conform- 
ance between  actual  performance  and 
that  specified  in  the  criteria.  The  identi- 
fication of  a  pattern  of  performance 
which  does  not  conform  to  applicable 
criteria  or  standards  shall  result  in  those 
services  involved  in  the  pattern  being 
subjected  to  further  analysis  through 
peer  review. 

(d)  Norms,  criteria  and  standards  ap- 
plied in  profile  analysis.  Norms,  criteria 
and  standards  shall  be  applied  by  each 
PSRO   as  points   of   reference  in   the 
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analysis  of  profiles  under  §  101.711  of 
this  Part  for  -  the  purposes  stated  In 
§  101.711(c)   of  this  Part. 

(e)  Application  of  PSRO  norms,  crt- 
teria  and  standards  by  delegated  hos- 
pitals. All  hospitals  which  are  delegated 
review  functions  under  Subpart  I  of  this 
Part  shall  apply  norms,  criteria  and 
standards  which  are  established  by  the 
PSRO  in  the  same  manner  as  required  of 
the  PSRO  under  this  section,  except  as 
specified  in  I  101.905'e). 

§  101.904      Regional   iioriii^.  t-riteria  and 
standards. 

(a)  The  National  Council  shall  provide 
for  the  distribution  to  eaclvPSRO  of  ap- 
propriate regional  norms,  criteria,  and 
standsirds  to  be  used  by  the  PSRO  as 
principal  points  of  reference  in  its  estab- 
lishment of  area  norms,  criteria,  includ- 
ing length-of-stay  projections,  and 
standards. 

(b)  The  Secretary  will,  within  30  days 
from  the  date  of  each  such  distribution, 
publish  a  notice  in  the  Federal  Register 
stating  that  the  distribution  has  been 
made  by  the  National  Council,  and  that 
such  material  will  be  open  to  inspection 
and  copying  by  members  of  the  public  at 
the  Office  of  the  Assistant  Secretary  for 
Health. 

(c)  The  National  Coimcil  shall,  from 
time  to  time,  review  the  material  it  has 
distributed,  make  revisions  where  appro- 
priate, and  distribute  revisions  to  each 
PSRO.  A  notice  of  the  availability  of  such 
revisions  for  Inspection  shall  promptly 
be  published  by  the  Secretary  in  the  Fed- 
eral Register  In  accord  with  paragiaph 
(b)  of  this  section. 

§  101.905      PSRO   establishment   of   area 
norms,  criteria  and  standards. 

(a)  Each  PSRO  shall  establish  writ- 
ten Area  norms,  criteria  (including 
length-of-stay  projections) ,  and  stand- 
ards which  are  required  in  Subpart  G  of 
this  Part  for  preadmission  and  concur- 
rent review,  or  for  alternate  review 
methods,  and  for  profile  analysis,  using 
as  principal  points  of  reference  such  re- 
gional norms,  criteria  and  standards  as 
have  been  distributed  under  §  101.904  and 
PSRO  area  norms  which  reflect  typical 
patterns  of  practice  in  the  entire  PSRO 
area. 

(b)  Each  PSRO  shall  establish  written 
criteria  and  standards  to  be  used  as  prin- 
cipal points  of  reference  in  conducting 
medical  care  evaluation  studies  as  de- 
scribed in  §  101.710  of  this  Part. 

(c)  Each  PSRO  sh^ll  specify,  in  Uie 
written  formal  plan  to  be  approved  by 


the  Secretary  prior  to  designation  of  the 
PSRO,  the  organizational  structure  and 
procedures  which  the  PSRO  will  employ 
to  establish,  disseminate,  vaUdate  and 
modify  norms,  criteria,  and  standards. 

(d)  Each  PSRO  shall  periodically  re- 
assess, revise  and  update  the  norms,  cri- 
teria and  standards  currently  apphed  in 
preadmission  and  concurrent  review,  or 
in  an  alternate  review  method  estab- 
lished pursuant  to  §-101.709  of  this  Part. 

(e)  Where  patterns  of  practice  in  cer- 
tain locations  or  hospitals  are  substan- 
tially different  from  patterns  in  the  re- 
mainder of  the  PSRO  area,  and  the 
PSRO  determines  that  there  is  a  reason- 
able basis  for  such  difference,  such  as 
hmited  resources,  unusual  patient  popu- 
lations OT  other  characteristics  which 
make  the  variation  appropriate,  the 
PSRO  may  establish  different  criteria 
(including  length-of-stay  projections^ , 
and  standards  for  use  in  preadmission 
and  concurrent  review  to  be  applicable 
only  to  such  locations  or  hospitals  in  the 
PSRO  area. 

§  101.906      Teehnital  assij-tanoe. 

The  National  Council  and  the  Secre- 
tary will,  uixjn  request,  subject  to  the 
availaJbUity  of  funds  and  personnel,  pro- 
vide technical  assistance  to  aid  each 
PSRO  in  utilizing  appUcable  regional 
norms,  criteria  and  standards,  as  prin- 
cipal points  of  reference  in  establishing 
PSRO  area  norms,  criteria  and  stand- 
ards. 

§  101.907  Approval  of  sijsniifu'aiU  differ- 
ences from  repional  norni<-.  criteria 
and  standards. 

(a>  All  norms,  criteria  i  including 
length-of-stay  projections),  and  stand- 
ards to  be  employed  by  each  PSRO  in  the 
preadmission  and  concurrent  review 
process,  or  in  an  alternate  review  method 
established  pursuant  to  §  101.709  of  this 
Part,  shall  be  forwarded  by  the  PSRO  to 
the  Secretary  upon  their  establishment 
and  revisions,  if  they  have  been  made, 
at  least  annually  thereeifter. 

(b)  Criteria  and  standards  established 
by  the  PSRO  for  use  in  medical  care 
evaluation  studies  and  norms,  criteria 
and  standards  for  use  in  profile  analysis 
shall  be  forwarded  by  each  PSRO  to  tlie 
Secretary  on  a  sample  basis  in  accord- 
ance with  {^^licable  procedures  specified 
by  tiie  Secretary. 

(c)  Itie  Secretarj'  will  review  the 
norms,  criteria  and  standards  established 
and  submitted  by  the  PSRO  pursuant  to 
paragraph  (a)  above  and  identify  signifi- 
cant differences  from  the  regional  norms. 


criteria  and  standards  distributed  by  the 
National  Council.  The  Secretary  will  -■^o 
notify  the  National  Coimcil  and  the 
PSRO.  Such  notice  will  explain  that  the 
PSRO  may  consult  and  discuss  with  the 
National  Council  as  to  whether  a  rea.<ion- 
able  basis  exists  for  Usage  of  such  nonn-. 
criteria  and  standards  which  differ  from 
regional  norms,  criteria  and  standard;  if 
the  PSRO  forwards  a  wTitten  request  la 
the  National  Council  within  30  days  of 
the  notice. 

id'  The  National  Council  .«;hall.  atter 
appropriate  consultation  and  discussicii 
with  the  PSRO,  if  such  consultation  ar.d 
discussion  is  requested  within  the  time 
specified,  approve  or  disapprove  the 
PSRO  norms,  criteria  and  standards  in 
question  based  upon  its  determination  a* 
to  whether  a  reasonable  basis  exists  for 
the  usage  of  such  norms,  criteria  and 
standards. 

(e)  Norms,  criteria,  and  standards  c-- 
tablished  and  submitted  by  the  PSRO  in 
accordance  with  f  101.905  and  5  101.907 
»a)  may  be  used  by  each  PSRO  in  the 
concurrent  and  preadmission  review 
process,  or  in  an  alternate  review  method 
established  pursuant  to  §  101.709  of  thjs 
Part,  unless  such  norms,  criteria  and 
standards  have  been  disapproved  by  the 
National  Council. 

(f)  If  the  National  Council  disap- 
proves certain  PSRO  norms,  criteria  or 
standards,  the  PSRO  shall  make  appro- 
priate modifications  for  review  by  the 
Secretary  pursuant  to  paragraphs  •  a  • 
and  (c  >  of  this  section. 

§  101.908      Availabilil>  of  nornii^,  rriici  la 
and  standards  for  inspcrtion. 

'a)  Each  PSRO  shall  disseminate  to 
each  hospital  in  the  PSRO  area  a  copy 
of  the  norms,  criteria  (including  length- 
of-stay  projections) .  and  standards  to  be 
employed  by  the  PSRO  and  by  delegated 
hospitals  In  the  preaflmission  and  con- 
cuiTent  review  process,  w  in  an  alternate 
review  method  established  pursuant  to 
§  101.709  of  this  Part. 

(b)  Each  PSRO  shall  publish  in  locpl 
medical  periodicals  and  hi  one  news- 
paper of  general  circulation  in  the  area 
a  notice  stating  that  the  norms,  criteria 
and  standards  currently  employed  by  the 
PSRO  in  concurrent  and  preadmission 
re\iew  <»  an  alternate  review  method 
established  pursuant  to  S  101.709  of  this 
Partt ,  In  medical  care  evaluatl(»i  studies, 
and  in  profile  analysis  are  available  at 
the  principal  office  of  the  PSRO  for  pub- 
lic inspectlcm. 

I FR  Doc. 77-1953  rued  1-24-77.8  45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Insurance  Administration 
[  24  CFR  Part  1917] 

(Docket  No.  FI-2644] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Borough  of  East  Newark,  New 
Jersey 

The  Federal  Insurance  Administrator, 
In  aocorduice  wlUi  section  110  of  the 
n.ood  Disaster  Protection  Act  of  1973 
(Pub.  L.  9S-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Aot  of  1968  (Title  XTTT  of  the 
Homing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  n.S.C.  4001- 
4128.  and  24  CFR  Part  1917  (§  19174 
(a) ) ,  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for 
the  Borough  of  East  Newark.  New  Jer- 
sey. 

Under  these  Acts,  the  Administrator, 
to  i^om  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
toia  for  flood  plain  management  in 
Identified  flood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  Borough  of  East 
Newark  must  adopt  sound  flood  plain 
management  measures  that  are  consist- 
ent with  the  flood  elevations  deter- 
mined by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tl<»Ds.  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed  flood 
devatlons  are  available  for  review  at 
Borough  Hall.  34  Sherman  Avenue,  East 
Newark,  New  Jersey  07029. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
en  these  determinations  should  immedi- 
ately notify  Mayor  Raymond  Graham, 
Borough  Hall,  34  Sherman  Avenue,  East 
Newark,  New  Jersey  07029.  The  period 
for  comment  will  be  ninety  days  follow- 
ing the  second  publication  of  this  notice 
in  a  newspaper  of  local  circulation  in 
the  above-named  commimity. 

The  proposed  100-year  Flood  Eleva- 
tions are : 


Sooroeof 
flooding 

I.ooalion 

ElevstijOB 

infei^ 

•bore  mean 

SMtoTVl 

PMMie  River 
(tid«l). 

I-2S0  (downstrMum 

8id«ofn»d). 
0«Dtnl  Are  .. 

10 
10 

TttmSo  RiTcr 

nOftiMrthkloac 
PMnleAT*.fraa 
iBtanteUoaof 
0«ntnl  and  PM- 
Mie Avw. 

(tidal). 
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(National  Flood  Insurtmce  Act  of  1968 
(Tttle  xm  of  Houstng  and  Urban  Develop' 
ment  Act  o(  1968) ,  eSectlTe  January  28,  1969 
(33  m  17804,  November  28,  1968) ,  aa  amend' 
ed:  43  VJB.C.  4001-4128;  and  Secretary's  dele- 
gation of  authority  to  l^ederal  Insurance  Ad- 
ministrator 34  Fn  2680.  February  27,  1969. 
as  amended  by  39  FR  2787,  January  24. 
1974.) 

Issued:  November  22,  1976. 

Ji  Robert  Hunter, 
Federal  Insurance  Administrator. 

[FR  Doc.77-1865  Filed  l-24-77;8:45  am) 


[  24  CFR  Part  1917  ] 

I  Docket  No.  FI-256e] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Aberdeen,  Mississippi 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protectlcm  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xin  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (5  1917.4 
(a) ) ,  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for  the 
City  of  Aberdeen,  Mississippi. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated 
the  statutory  authority,  must  develop 
criteria  for  flood  plain  management  iil 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  City  of  Aberdeen  must 
adopt  soimd  flood  plain  management 
measures  that  are  consistent  with  the 
flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  City 
HaU,  Box  31,  Aberdeen,  Mississippi  39730. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  H.  A.  Miller,  City 
Hall,  Box  31,  Aberdeen,  Mississippi  39730. 
The  period  for  comment  will  be  ninety 
days  following  the  second  publication  of 
this  notice  in  a  newspaper  of  local  cir- 
culation in  the  above-named  cmnmu- 
nlty. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Boaree  of  flooding 

Location 

ElcTation 

in  t«et  above 

meajisfla 

level 

TunbicbM 

RtTW. 

Mattubby  Creek. 

U.S.  Highway  iS 

St.  T,oni»8aa 
Frandsoo  BR. 

MMrirliAii  Fit 

203 

City  Ditch 

minois  Central  QoU 

BR.> 
do.> 

Polar  St 

203 

ao* 

Chestnut  8t 

209 

Locust  St 

^10 

VfAiidi^n  St 

?U 

HickoirSt 

James  Bt 

Madison  St 

Jefferson  St,.    . 

213 

212 
212 
214 

Long  8t ,-_ 

?1.S 

James  Creek 
trit>utary  No.  1. 

Thayer  Ave 

Highway  No.  25 

north,  > 
Old  O.M.  4  O.  Rd. ». 
High  St 

210 
221 

225 
23.5 

J:imf!S  C'riH-k 
trit'iiiiip.-  Xo.  2. 

Glendala  Circle _ 

West  Parkway 

Central  St 

Illinois  Central  Gulf 

RK. 
Junction  Meridian 

Biid  Evergreen  St.' 
ll;i-!,ilton  St.'...- 

d.'. 

22f. 
22S 
2S.1 
2U3 

313 

L'lrt 

'  Downstream  s 
'  Upstream  side 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1960  (33  FB 
17804,  November  28,  1968),  as  amended;  42 
n.S.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  PB  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974  ) 

Issued :  November  22,  1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

I  PR  Doc  77  1850  Piled  l-24r-77;8:45  a.m.] 


[  24  CFR  Part  1917  ] 

(Docket  No.  PI-25571 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Crty  of  Cabool,  Missouri 

The  Federal  Insurance  Administra- 
tor, in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  Stat.  980, 
which  added  section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title  XIII 
of  the  Housing  and  Urban  Development 
Act  of  1968  Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  24  CFR  Part  1917 
(§  1917.4(a) ),  hereby  gives  notice  of  his 
proposed  determinations  of  flood  ele- 
vations for  the  City  of  Cabool,  Missouri. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated 
the  statutory  authority,  must  develop 
criteria  for  flood  plain  management  In 
Identified  flood  hazard  areas.  In  order 
to  participate  in  the  Natiotial  Flood 
Insurance  Program,  the  City  of  Cabool 
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must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  dOO-year 
Hood)  are  listed  below  for  selected  lo- 
cations. Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at 
City  Hall,  618  Main  Street,  Cabool.  Mi-:- 
souri  65689. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  David  Ruse.  City  Hall. 
618  Main  Street,  Cabool,  Missouri  65689. 
The  period  for  comment  will  be  ninety 
days  following  the  second  publication 
of  this  notice  in  a  newspaper  of  local 
circulation  in  the  above-named  commu- 
nity. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Source  of  flooding 


I.i>'n''Oi 


Klcvation 
in  feet  ab<iv» 

level 


Big  Pine  BiT«. 


Vunamed  trlbu- 
toryNo.  1. 


Unnamed  tribu- 
Ury  No.  2. 

Ciinikmed  trlbu 
tary  No.  3. 


AlrportBd...         -  1.224 

U.S.  Route  eo  and  63..  1,'.S4 

C«larBt >.248 

Etan  Bt.  and  Roote  E  l.  253 

Cannaday  Lane i,36» 

Bt.  I/anis  A  Ban  •,24« 

Frandaoo  RR. 

Ouffk  Aye.  and  U.S.  ).  249 

60. 

SmnmltAve 1,251 

WahratSt 1.254 

SMoeeSt 1,259 

SeoondSt -  i,2«6 

CedarSt.- >,270 

Third  Bt ',272 

TlndelTer 1,280 

Sycan««St 1,289 

Highland  St 1,301 

MeekerSt.    1,303 

Elm  St...  '254 

St.LoulsA  SiUi  >,254 

Francisco  RR. 

Kim  Bt.  and  Route  I  >,257 

MalnSt 1.202 

Oisjrk  Ave.  and  U.K.  t,27t) 

Summit  Ave  •,28.'i 

Garst  St .  \'yj^ 


(National  Flood  Insurance  Act  ol  1968  (Title 
xm  of  Housing  and  Urban  Development 
Aet  of  1968),  effective  Jantiary  28,  1969  (33 
rR  17804,  November  28,  1968).  as  amended, 
43  UJB.C.  4001-4138;  and  Secretary's  delega- 
tion of  authority  to  Federal  Insurance  Ad- 
ministrator 34  FR  3680.  February  27.  1969. 
as  amended  by  39  FB  3787,  January  24.  1974  ) 

Is.sued:  November  15.  1976. 

Howard  B.  Clark. 
Actmg  Federal  Insurance 
Administrator . 

|FR  Doc  77-1851  Filed  1   24-77:8:45  am) 


iidded  .•*?..  tion  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  o*  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  UJ3.C.  4001- 
4128.  and  24  CFR  Part  1917  (|  1917.4 
I  a) ) ,  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for 
the  City  of  Carrollton,  Georgia. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  lias  delegated  the 
statutory  authority,  must  devel<HJ  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  City  of  Carrollton 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Pr<HX>sed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  City 
Hall,  City  Hsdl  Avenue.  Carrollton, 
Gteorgia  30117. 

Any  person  having  knowledge,  infor- 
mati(Hi,  or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  C.  L.  Cashan.  City 
Hall,  City  Hall  Avenue,  Carrollton, 
Georgia  30117.  The  period  for  comment 
wiU  be  ninety  days  following  the  second 
publication  of  this  notice  In  a  newspaper 
o(f  local  circulation  in  the  above-named 
community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


64>tirofo(fl"'K><liU(! 


Ileul.it.  «"rn>k 


Boiilah  <  "reek 
tributary 


l,<v':ilioii 


Kd.i 


Bruinbelo* 

...do." 

Beulah  Church  Rd.'.. 

do." 

Brumbelow  Rd.' 

do.«...- 

)  j«orgla  Highway  1«6'. 

...do.« 

naytsMUlRd-- 

Trojan  Ave.' 

...do."..-- 

Stadinm  Dr.'.. 

.do.". 


BoavMel 
•oettng 

LoealkKi 

Klevauoi' 

inieet 

above  mfai' 

•ealeveJ 

Uttle  Tallapoosa 

Lowom  St 

9t>l 

River 

AlabamaBt     

<M4 

Litlk  TalliipooBa 
River. 
Ui  bo  tary. 

Brumbelow  Rd 

Center  of  Ueorgia  R  R . 

Kii«s  Bridge  Rd 

U.S.  Highways? 

Wert  While  8t.'_ 

do» 

Cherry  Dr.' 

MS? 

•<«( 

'.f.Kt 
l.U3.> 
1,042 
1.065 

Tb'  \f%Tv  lirsnth 

do" 

River  Dr.'„ 

1  067 

989 

....do" 

^do>. - 

AlAhftmaRt  I 

9W) 

U'OV 

do" 

'  l)r»ii.nrfiaiii  sidf. 
=  V  ijetr.-siii  <!iilo. 

1   M\ 

(National  need  Insuiunce  Act  of  I96t> 
(Title  xm  of  Housing  and  Urban  Develop- 
ment Act  of  1968) ,  effective  January  28,  1969 
(33  FR  17804.  November  38.  1968),  as 
amended;  43  UjB.C.  4001-4128;  and  Secre- 
tary's delegation  of  authority  to  Federal  In- 
surance Administrator  34  FB  2680,  February 
27  lt»69,  as  amended  by  39  FR  2787.  January 
24    1974  ) 

Iv-sued;  Decembers,  1976. 

J.  ROBEBT  Hunter, 
Federal  Insurance  Administrator 

Hi  !>>.' 77  1868  FUed  1-24-77:8:45  anv  i 


[24  CFR  Part  1917]         , 

(Docket  No.  FI-2562) 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Carrollton,  Georgia 

The  Federal  Insurance  Administrator, 
In  accordance  with  sectiwi  110  of  the 
Flood  Disaster  Protection  Act  gf  1973 
♦Pub.   L.   93-234).   87   Stat.   WW    which 


liuflalo  Cre«k 
tJibotary  No.  1 . 

Bnflalo  Creek 
tributary  No.  2. 

CItaiKBer'B 
Spring  Creek. 

rnrtlsCrwk- 


("urus  Creek 
tributary  No  1. 


("unii  rrwk 
tributary  No  ! 


RoopSt.' 

do." 

U.S.  Highway  27 

UideSt 

t!k)uthwire  East  Mill 
driveway. 

Sonthvire  Dam ' 

.  .do." -.. 

BlaDdenbor*  Rd 

I  Georgia  Highway  1«. . 

Btiekland  Rd." 

AdamaoD  Ave.' 

do." 

Ueorgia  Highway  IM. 

Kings  Bridge  Rd.' 

do." 

Stewart  Bt 

Lake  Carroll  Dam  >... 
do." 

Uaorgia  Highway  168. 

Atanon  Rd ' 

do." - 

lieorgia  Highway  140*. 
da" 

CedarSt 

U.S.  Hlgtawayr-A>.. 
do.» 

I  jikesbore  Dr.".. 

Abandooed  airport 
runway.' 
DC 


Elevation 

in  ieet  above 

mean  sea 

tevfl 


9M 
'X>2 

i.ooe 

I. oil 

992 

•»5 

997 

1,000 

i.ni 
i,n4 

1,117 
1,020 
1,0Q1 
1,023 
1,022 

i,oae 

1,030 
1,042 
1,043 
1,019 
1,0(2 
1,064 
1,065 
1.044 

969 

992 

i«01 

991 

1,000 

1,007 

1,007 

1.010 

1,013 

1,014 

1,027 

1,073 

l,07i 

1,013 

1,013 


i.ee 


[  24  CFR  Part  1917  ] 

iXXwket  No.  FI-25501 

APPEALS  FROM  FLOOff  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Dertiy,  Connecticut 

The  Federal  Insurance  Administrator 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
•  Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128 
and  24  CFR  Part  1917  <!1917.4«a)) 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the  Citv 
of  Derby,  Connecticut. 

Under  these  Acts,  the  Administrator 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plsdn  management  in  identifled 
flood  hazard  areas.  In  order  to  partici- 
pate in  the  Natioiml  Rood  Insurance 
Program,  the  City  of  Derby,  Connecticut 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  <  100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map6  and  other  informaticm  show- 
ing the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  City 
Hall,  36  Fifth  Street,  Derby,  Connecticut 
06418. 

Any  person  having  knowledge,  Infor- 
mation. CH"  wishing  to  make  a  comment 
<m  these  detormlnatlons  should  immedi- 
ately noUfy  lCay<v  Edward  cecearelU. 
City  Han.  35  Fifth  Street.  Derby,  Cod- 
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necticut  06418.  The  period  for  comment 
will  be  ninety  days  following  the  second 
pubUcaU(m  of  this  notice  In  a  newspaper 
of  local  clrculatl(»i  In  the  above-named 
coramunKar. 

Itie  i»t>posed  100-year  Flood  Eleva- 
tloBS  are: 


Source  o(  flooding 


t/ocatioo 


EleTStioa 

in  feet  above 

mean  sea 

leyel 


HooMtoole  RootoS 21 

.     Rtrer.  PC  RB _-  -"2 

Bridge  8t 22 

Naufftlnck  PC  RR -  26 

River.  Route34 28 

DlvisloaPt .  30 

(Natl<Hua  Flood  Insurance  Act  of  1968  (Title 
xni  of  Housing  and  Urban  Development  Act 
of  1988).  eSectlve  January  28,  1980  (33  FB 
178M,  November  28.  1968).  as  amended;  42 
VAC  4001-4138;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FR  2680.  February  27,  1969.  as 
amended  by  39  FR  2787.  January  24,  1974. ) 

Issued:  November  15,  1976. 

Howard  B.  Clark, 

Acting  Federal 
Insurance  Administrator. 

IFB  Doc. 77   1855  PUed  l-24-77;8;45  am) 


[  24  CFR  Part  1917] 

[Docket  No.  FI-25471 

APPEALS  TROM  FLXX>D  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  East  Tawas,  Michigan 

Tlie  Federal  Insurance  Administrator. 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Fvt.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insarance  Act  of  1968  (Title  Xin  of  the 
Housing  and  Urban  Development  Act  of 
196S  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (51917.4(a)), 
hereby  gives  notice  of  his  proposed  deter- 
mlnBtions  of  flood  elevations  for  the  City 
of  Bast  Tawas,  Michigan. 

Under  these  Acts,  the  Administrator. 
to  ^diom  the  Secretary  has  delegated  the 
statut<M7  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
Identified  flood  hazard  areas.  In  order  to 
participate  In  the  National  Flood  Insur- 
ance Program,  the  City  of  East  Tawas 
must  adopt  sound  flood  plain  mansige- 
ment  measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
pr<»e  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  at  City 
Hall,  120  West  Westover  Street.  East 
Tawas,  Michigan  48730. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  theee  determinations  should  imme- 
dlatdy  notify  Mayor  Robert  C.  Bolen, 
CttjrHan.  120  West  Westover  Street.  East 


PROPOSED  RUIES 

Tawas.  Michigan  48730.  The  period  f<»- 
comment  will  be  nlne^  dajrs  following 
the  second  publlcatloa  of  tbte  notice  In 
a  newspaper  of  local  circulation  In  the 
above-named  community. 

lino  pn^xjsed  100-year  Flood  Eleva- 
tions are: 


Souicc  of  flooding 


Ixioalion 


Elevation 

in  feet  above 

mean  sea 

level 


Tawas  River IrankUnSt 

Tawas  Lake Tawas  Lake  Rd. 

Tawas  Bay Newman  St 


588 
.588 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended;  42 
U.S.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969.  as 
amended  by  39  PR  2787.  January  24.   1974.  i 

Issued:  November  15,  1976. 

Howard  B.  Clark. 

Acting 
Federal  Insurance  Administrator. 

IFR  Doc  77   1862  Piled  l-24-77;8;45  am] 


[24  CFR  Part  1917] 

I  [Docket  No.  PI-2559] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Laurel,  Mississippi 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U.S.C.  4001-4128. 
and  24  CFTl,  Part  1917  (§  1917.4(a)  ) , 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the  City 
of  Laurel,  Mississippi. 

Utider  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  in  identified 
flood  hazard  areas.  In  order  to  participate 
in  the  National  Flood  Insurance  Pro- 
gram, the  City  of  Laurel,  Mississippi 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
tha  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  at  City  Hall. 
P.O.  Box  647,  Laurel,  Mississippi  39440. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  W.  L.  Patrick.  Jr.,  City 
Hall.  P.O.  Box  647,  Laurel,  Mississippi 
39440.  The  period  for  comment  will  be 
ninety  days  following  the  second  publica- 


tion of  this  notice  ki  a  newspaper  of  local 
circulation  In  the  above-named  com- 
munity. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Cource  of  flooding 


Tallahalla  Creek. 


I'alhihoina  (  reek. 


Country  riub 
Tributary 
No.  1. 


t'oiimry  CUi!) 

Tributary 

No.  2. 
Country  Club 

Tributary 

No.  3. 
I)aphne  Park 

Tribu!:iry. 


li:iriiiiaT  I'.irk 
Tribuiary. 


Location 


County  Rd 

I.O.Q.  RR.. 

Mississippi  BQghway. 

U.S.  Highway 

1-59 

U.S.  Highway  11 

County  road 

U.S.  Highway  S4 

ICQ.  RR 

^^outhem  RR 

EUisville  Blvd...       . 

V\  ost  Dr .     

.Virpon  Dr 

FrisDr 

I  irandview  Dr 

liiifirstate  .">C 

U.S.  Highway  84 

l.C.G.  RR 

Jetlerson  Si  _  _   .     _ 
Congress  .Si.      . 
U.S.  Highway  84.... 
Sun>.n  K'i  . 


Elevation  ia 

feet  abore 

mean  sea  level 


224 

226 

■syj 

234 

2:« 

214 
224 
225 
216 
219 
223 
228 

2.'57 
237 
2.>)J 
271 
2.53 
2."i6 
2.i'.l 
240 


!.(.(!.  RH 
4th  Ave.     . 
Jefferson  St.. 
.Maple  St   ... 

.Mason  St 

Central  Ave. 

6th  St 

8th  8t 

Arco  Lane... 

Cooks  St 

Cross  St 

Kront  St 

Mafrnolia  St.. 
rth  St 

Sih  St... 

10th  St. 

■ilh  Ave 

|:ith  St 

l-ith  St 

LSlhSt 

2tnh  sr 

-Isi  St 


229 
233 
237 
•2.W 
24,1 
2.'>5 
267 
270 
231 
233 
S34 
238 
239 
240 
242 
245 
24.5 
250 
254 
209 

269 


{National  Flood  Insurance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28,  1969  (33  FR 
17804.  November  28,  1968),  as  amended:  42 
U.S.C.  4001-4128;  and  Secretai^'s  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FB  2680,  February  27,  1969,  as 
amended  by  39  PR  2787,  January  24.   1074  ) 

Issued:  November  15,  1976. 

Howard  B.  Clark, 
1  Acting  Federal 

Insurance  Administrator. 

[FR  I3oc  77-1849  Filed  1-24-77:8:45  am] 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-25601 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Leawood,  Johnson  County, 
Kansas 

The  Fedei-al  Insui-ance  Administrator, 
In  accordance  with  section-  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234>,  87  Stat.  980.  which 
added  section  1363  to  the  Natiorffel  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act 
of  1968  Pub.  L.  90-448).  42  U.S.C.  4001- 
4128.  and  24  CFR  Part  1917  (§  1917.4 
<a>  >  hereby  gives  notice  of  his  proposed 
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u:  ;: 


determinations  of  flood  eleva.tions  for 
the  City  of  Leawood,  Johnson  County. 
Kansas. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
.statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in  iden- 
tified flood  hazard  areas.  In  order  to  par- 
ticipate in  the  National  Flood  Insurance 
Program,  the  City  must  adopt  flood  plain 
managonent  measures  that  are  consis- 
tent with  the  flood  elevations  determined 
by  the  Secretary. 

Proposed  flood  elevations  tlOO-year 
flood)  are  listed  below  for  selected  lo- 
cations. Iiiiaps  and  other  Information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  pr(vosed  flood 
elevations  are  available  for  review  at  the 
City  Hall,  9817  Lee  Boulevard,  Leawood. 

Any  person  having  knowledge.  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immed- 
iately notify  the  Honorable  Eugene  E. 
Alt,  Mayor  of  Leawood,  9617  Lee  Boule- 
vard, Leawood,  Kansas  66206.  The  pe- 
riod for  comment  win  be  ninety  days 
following  the  second  publication  of  this 
notice  ta  a  newspaper  of  local  circula- 
tion In  the  above-named  community. 

llie  proposed  100-year  Flood  Eleva- 
tions are: 


Source  of  flooding 


Location 


El«T«Uon 

in  feet  above 

nMansea 

kTel 


DykeBranch Statellne .  . 

LeeBlTd _ 

»6tbSt 

lames  Britneb  .  .  I04tb  Bt 

Sagamore  Rd 

lOBrdSt.. 

LeeBWd 

BeUnder  Rd 

Enaley  Ltuir  .   

Indian  ('reek  State  line  Rd 

Interstate  435 

Trtbntary  No.  1 . . . 
Tributary  No.  2... 

Tomahawk  Indian  Creek  con- 

Creek,  fluence. 

imhSt 

Roe  Ave 

NaUAve 


882 

880 
832 
837 
840 
86G 
t573 
878 
S31 
S32 
s3o 
N38 
Ml 

862 
H69 
876 


Pub.  L.  93-234  >.  87  Stat.  980.  whi.h 
add«.-d  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  « Title  XUI  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  UJS.C.  4001-4128. 
and  24  CFR  Part  1917  <  §  1917.4<a) ) . 
liereby  gives  notice  of  liis  proposed  deter- 
minations of  flood  elevations  for  the  City 
of  Norton  Shores,  Michigan. 

Under  these  Acts,  the  Administrator, 
to  wliom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  crite- 
ria for  flood  plain  management  In  iden- 
tified flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  City  of  Norton  Shores 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  at  City 
Hall,  4801  Henry  Street,  Norton  Sliores. 
Michigan  49441. 

Any  person  havhig  knowledge,  Infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Frank  Buck,  City 
Hall,  4801  Henry  Street,  Norton  Shores, 
Michigan  49441.  The  period  for  comment 
will  be  ninety  .days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  the  above-named 
community. 

The  proposed  100-year  Flood  Eleva- 
tions are : 


(National  Flood  Insurance  Act  of  1968  (Title 
•yiTT  of  Bousing  and  Urt>an  Development 
Act  of  1908),  effective  January  28,  1969  (S3 
VB  17804.  Nov«mt>er  28,  1968),  u  amende<l; 
4a  V B.C.  4001-4128;  and  Secretary's  delega- 
tion of  authority  to  federal  Insurance  Ad- 
mlnlstaratOT  84  "PR  2680,  I^bruary  27,  1969, 
M  amended  by  39  FR  2787,  January  24,  1974  ) 

Issued:  November  29. 1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

|FR  Doc  77-1863  Piled  l-24-77;8:45  am) 


Source  of  Houdinc 

Lake  Miflilgan 

B  lac  Is  Lake 
Mona  L.iko 


Local  101,  i 


Shore  eud  o(  .Senilnri* 

Rd. 
Sliore  end  of  Hcnd- 

rick  Rd. 
Sliore  md  of  Judsoii 

Rd. 
Shore  end  of  IVnin 

sola  Dr. 
City  park  


Flood  Disaster  Protection  Act  ol  197o 
<Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insiirance  Act  of  1968  t  Title  yrm  of  the 
Housing  and  Urban  Devdopment  Act  of 
1968  Pub.  L.  90^48) ,  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (|  1917.4(a>  > 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  tlie 
City  of  Pensacola,  Florida. 

Under  these  Acts,  the  Administrator 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criterin 
for  flood  plain  management  in  identified 
flood  hazard  areas.  In  order  to  pskrtici- 
pate  in  the  National  Flood  Insurance 
Program,  the  City  of  Pensacola  must 
adopt  sound  flood  plain  msmagement 
measures  that  are  consistent  with  the 
flood  elevations  determined  by  the  Sec- 
retary. 

Proposed  flood  elevations  (lOO-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  sind  the  proposed  flood 
elevations  are  available  for  review  af 
City  Hair,  Pensacola,  Florida  32521. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  imme- 
diately notify  Mayor  Barney  B.  Burks. 
City  HaD,  P.O.  Boz  12910,  Pensaeola 
Florida  32521.  "nie  period  for  c(Hnment 
will  be  ninety  days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  the  i^ove-named 
community. 

The  proposed  100 -year  Flood  Eleva- 
tions are: 


Elevation 

n  feet  above 

mean  sea 

level 


.^84 
684 
«01 
1*4 
584 


(National  Flood  Insurance  Act  of  1968  (TVUe 
xni  of  Housing  and  Urban  Dfrvelopment  Act 
of  1968),  effective  January  28,  1960  (33  FR 
17804,  Novemljer  28,  1968),  as  amended;  42 
U£.C.  4001-4128;  and  Secretary's  delegation 
of  autbarity  to  Federal  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969.  a» 
amended  by  39  FR  2787,  January  24,  1974  ) 

lR.sued:  November  15,  1976. 

Howard  B.  Clark. 
Acting  Federal 
Insurance  Administrator. 

IFH  D.X  77   1863  Filed  1-24-778:45  ami 


[24  CFR  Part  1917] 

1  Docket  No.  FI-25461 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Detenninations 
for  the  C'rty  of  Norton  Shores,  Micttlgan 

Ttie  Federal  Insurance  Administrator, 
In  accordfiOKe  with  section  110  (rf  the 
Rood  Disaster  Protection  Act  of  1973 


1  [24  CFR  Part  1917] 

'  {Docket  No.  FI-2B63] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Pensacola,  Florida 

The  Federal  Insurance  Administrator, 
In  aecordance  with  section  110  of  the 


p.HJ. 


'.  tU„\ill<; 


l.o<'!\>ion 


BI«Ta)x}i> 
tn  feet  abo\<' 

mean  fUMi 


W,  iir<\  l.angley  Ave...     

Mantalvo 

Hyde  Park  Rd. 

extended. 

0th  Ave 

r^jyle  8t 

••P"  St.  (Bayoii 

Chloo). 
•■g"  8t.  (Bayou 

Ohioo). 
Cervantes  St.  (Bay on 

Texa  apetreaiu 

>ade). 
•  .'ervantes  St.  (Bayoii 

Texa  downstream 

side). 
Mallory  Bt.  (Bayoo 

Texa). 
Hyde  Park  Rd,.  ' 

(Bayon  Texa). 
Mtb  St.  (Bayou 


10 
10 

9 

9 


(National  Flood  Insurance  Act  of  1968  (Title 
XUI  of  Housing  and  Urban  Development  Act 
of  1968),  effecUve  Janiuuy  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended;  42 
t7.8.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Admlnte- 
trator  34  FR  2680,  Febniary  27,  1969,  ae 
amended  by  39  FR  2787,  January  24.  1974  ^ 

Issued ;  November  15, 1976. 

Howard  B.  Clark. 
Acting  Federal  Insurance 
AdminiMtratcr. 

jKR  Doc  77-1867  FUed  l-24-77;8:46  am) 
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[  24  CFR  Part  1917  ] 
(DoAst  No.  FI-3S49] 

M>PEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Plantation,  Florida 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xni  of  the 
Housing  and  Urban  Development  Act  of 
1968 Pub.  L.  90-448) ,  42  USX?.  4001-4128, 
and  24  CFR  Part  1917  (§  1917.4(a) ), 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
City  of  Plantation.  Florida. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program,  the  City  of  Plantation 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas^and  the  proposed  flood  ele- 
vations are'avaflable  for  review  at  City 
Hall.  400  Northwest  73rd  Avenue.  Plan- 
tation. Florida  33317. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Prank  Veltrl.  City 
Hall,  400  Northwest  73rd  Avenue,  Plan- 
tation. Florida  33317.  The  period  for 
comment  will  be  ninety  days  following 
the  second  publication  of  this  notice  in  a 
newspaper  of  local  circulation  In  the 
above-named  community. 

"Hie  proposed  100-year  Flood  Eleva- 
tions are: 


Bonrcvof  noodiiii; 


Ponding. 


Elevation 

I.(ii-'\l  <{>r\ 

in  feet  above 

moan  sea 

level 

Norlhw«.-st  llSth  Ave. 

and  Northwost  21st 

Ct. 

North wa.st  llSth  A.vp. 

«nd  Northwost  !2th 

81. 

Northwast  \17th  Avp. 

and  Northwo-st  12lh 

St. 

University  Dr.  and 

Sonriw  Blvd. 

Northwwjt  11th  PI. 

and  Northw6.st 

TOthAre.    ' 

North weat  10th  Ct. 

and  Northwest  4M 

Ava. 

Northwest  3d  PI.  and 

Commodore  Or. 

HiAtua  Rd.  and 

Browmrd  Blvd. 

Northwest  Wth  Av«. 

and  Broward  Blvd. 

Tara  Dr.  and  Ks.it 

Mount  Vernon  Dr. 

Ptiw  Istend  Rd.  and 

Paten  Rd. 

Peters  Rd.  and  East 

Tropical  Way. 

BmatbwtsX.  TOth  Ter. 

and  Southwest  30th 

St. 

PROPOSED   RULES 


(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  1969  (33  FB 
17804.  November  2a  1968),  as  amended:  42 
U.SC.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  PR  2680,  February  27.  1969,  as 
amended  by  39  PR  2787,  January  24.   1974.) 

Issued:  November  15,  1976. 

J.  Robert  Hunter. 
Federal  Insurance  Administrator. 

(FR  Doc. 77-1854  Piled  1-24  77:8  45  am] 


(Natioual  Flood  Iu.>urance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1968  (33  PR 
17804,  November  28,  1968),  as  amended;  43 
U.S.c!  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  PR  2680,  February  27.  1969,  as 
amended  by  39   FR  2787.  January  24.   1974.1 

Issued:  November  29.  1976. 

Howard  B.  Clark, 
Acting  Federal  Insurance 
Administrator. 

(FR  DiK-77-I8f59  Filed  '    24  77;8:45  am! 


[  24  CFR  Part  1917  ] 

(Docket  No.  FI-2561  1 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION   AND  JUDICIAL  REVIEW 

Proposed-  Flood   Elevation   Determinations 
for  the  City  of  Riverdale,  Georgia 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234 >.  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  iTitle  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448  > ,  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (^  1917.4(a)  > . 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the  City 
of  Riverdale,  Georgia. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  criteria 
for  flood  plain  management  in  identified 
flood  hazard  areas.  In  order  to  parti- 
cipate in  the  National  Flood  Insurance 
Program,  the  City  of  Riverdale  must 
adopt  sound  flood  plain  management 
measures  that  are  consistent  with  the 
food  elevations  determined  by  the  Sec- 
retary*. 

Proposed  flood  elevations  ( 100-year 
flood>  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detsuled  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  eleva- 
tions are  available  for  review  at  City  Hall, 
6690  Church  Street.  Riverdale,  Georgia 
30274. 

Any  person  having  knowledge,  infor- 
mation, or  wlsliing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Lamar  Hutcheson, 
City  Hall,  6690  Church  Street,  Riverdale. 
Georgia  30274.  The  period  for  comment 
win  be  ninety  days  following  the  second 
publication  of  this  notice  In  a  newspaper 
of  local  circulation  in  the  above-named 
community. 

Tbe  proposed  100 -year  Flood  Eleva- 
tions are: 


Souore  of  flood  live 


Locfll  ion 


Elevation 

in  feet  above 

mean  sea 

level 


Stream  A Biiley  Dr 

Pineview  Ter. 
Stream  B Voyta«Dr 

Rivardaie  Rd. 
Stream  C Spriosdale  Dr. 


[24  CFR  Part  1917] 

[  Docket  No.  FI-2545  1 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION   AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  City  of  Sauk  Rapids,  Minnesota 

Tlie  Federal  Iiisurance  Administrator, 
in  accordance  witli  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234'.  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insuiance  Act  of  1968  (Title  Xin  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  42  U.S.C.  4001- 
4128.  and  24  CFR  Part  1917  <  §  1917.4fa) ) , 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
City  of  Sauk  Rapids.  Minnesota. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutoiT  authority,  must  develop  cri- 
teria for  flood  plain  management  in  iden- 
tified flood  hazard  areas.  In  order  to 
participate  in  tlie  National  Flood  Insur- 
ance Program,  the  City  of  Sauk  Rapids 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  City 
Hall,  104  North  Benton  Drive,  Sauk  Rap- 
ids. Minnesota  56379. 

Any  person  having  knowledge,  infor- 
mation, or  wiping  to  make  a  CMnment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Bernard  Gratzdc.  City 
Hall,  104  North  Benton  Drive,  Sauk  Rap- 
ids, Minnesota  56379.  TTie  period  for  com- 
ment will  be  ninety  days  following  the 
second  publication  of  this  notice  in  a 
newspaper  of  local  circulation  In  the 
above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Soiiree  otfltKHiliig 


I,<K'.lliOtl 


Elevation 

in  foet  atiovB 

mean  sea 

level 


Mississippi 

Coonty  Ditch 
N».  S.   . 


Sberwoad-Haj*  Dr. 


Stream  CT.. Roandtm 

KobNtiDr 
StreamD- Taylor  Rd. 


Highway  152  bridge-..  •             998 

10th  St.  North M8 

RiverAv* 999 

2d  Ava.  Booth. 1.019 

3d  Ave.  Sooth 1.020 

7th  3t.  South 1.021 


(NMknal  Flood  Insutsnce  Act  at  l«flB  (Title 
xm  of  Housing  and  Urban  Development  Act 
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of  1968),  eSective  January  28.  1968  (33  FB 
17804.  November  28,  1968).  tm  amexMlMl;  43 
VS.O.  4001-4138;  and  Secretarya  deles»tfcm 
of  »uth<»lt7  to  Federal  iDsuranee  Ailmtnln- 
tratcr  S4  FB  2680.  February  37.  1900.  M 
amended  by  30  FB  3787,  January  34,  1974.) 

Issued:  November  15,  1976. 

Howard  B.  Clark, 
Acting  Federal  Insurance 
Administrator. 

|PB  Doc.77-1864  FUed  1-84-77; 8. -46  am] 


[24  CFR  Part  1917] 

(Docket  No.  FI-2548] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Tovvn  of  AKord,  Massachusetts 

The  Federal  Insurance  Administrator, 
In  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insuraiwe  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448).  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§1917.4 
(a) ) .  hereby  gives  notice  of  his  proposed 
detennlnati(»is  of  flood  elevations  for 
the  Town  of  Alford,  Massachusetts. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretsiry  has  delegated  the 
statutory  auUiority,  must  develop  cri- 
teria for  flood  plain  management  In 
Identified  flood  hazard  areas.  In  order 
to  p^Uctpate  In  the  National  Flood  In- 
surance Program,  the  Town  of  Alford 
must  adoiH  sound  flood  plain  manage- 
ment measures  Uiat  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  Icca- 
tkHis.  Maps  and  other  Information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed  flood 
elevaU<nis  are  available  for  review  at 
Town  Hall.  Great  Barringt<m.  Massa- 
chusetts 01230. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mr.  L.  Schoonmaker,  Town 
HaU.  Great  Barrlngton,  AbuBsachusetts 
01230.  The  period  for  comment  will  be 
ninety  days  following  the  second  publl- 
catkm  of  this  notice  in  a  newi^ower  of 
local  circulation  in  the  above-named 
community.  _____«_ 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Bonr.'f  of  floodinc 


liOcaUon 


Elevation 

in  (Mt  abov* 

mean  sea 

level 


Onen  RlTcr RontoTl. 

AMord  Brook EastRd. 


Issued:  November  11.  1976. 

HowARB  B.  Clark. 
Acting  Federal 
Insurance  AdminlstTator. 

|FR  Doc.77-1861  FQed  1-24-77:8:46  am) 


[24CFR  Part  1917] 

[Docket  No.  FI-2S53] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Propoaad  Flood  Elevation  Delanninations 
for  the  Toivn  of  Edenton,  North  Carolina 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protecti(Hi  Act  ot  1973 
(Pub.  Ix  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  ot  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (§1917.4 
(a) ) ,  hereby  gives  notice  of  his  proposed 
determinations  of  flood  elevations  for 
the  Town  of  Edenton,  North  Carolina. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  devel<v  cri- 
teria for  flood  plain  mEinagemait  In 
identified  fiood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  Town  of  Eklenton 
must  adopt  sound  fiood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  fiood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  otiier  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  Town 
Hall,  P.O.  Box  300,  Edenton,  North  CTaro- 
Una  27932. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  Immedi- 
ately notify  Mayor  Roy  L.  HarreU,  Town 
HaU,  P.O.  Box  300,  Edenton.  North  Caro- 
lina 27932.  The  period  for  c(xnment  will 
be  ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspmier  of 
local  elrculatlon  In  the  above-named 
community. 

The  proposed  100 -year  Flood  Eleva- 
tions are: 


iNatioiial  Flood  Insurance  Act  of  1968  (Title 
jtm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  1908  (33  FR 
17804,  November  28.  1968).  as  amended:  42 
VAC.  4001-4138:  and  Secretary's  dtiegatlon 
ot  Mitliorlty  to  Federal  Insurance  Admlnb<- 
trator  84  FB  3680.  February  37,  1968,  a.5 
antended  by  39  PR  3787,  January  34.  1974  1 

Lssued:  November  11, 1976. 

J.  Robert  Huntkr, 
Federal  Insurance  Admtnistrator 

IPB  Do.'  77-1858  Filed  l-24-77;8:45  am  ' 


Eoarc<>  of  flooding 


Looalion 


Btvatloa 
iDleet  abOT* 


toval 


814 


(National  Ftood  Insurance  Act  of  1968  (Tltla 
xm  of  Housing  and  Urban  Development  Act 
of  1968) ,  affecttve  January  38,  1969  (33  FB 
17804.  November  38,  1968).  as  amended;  43 
U.3.O.  4001-4128:  axKl  Secretary^  diriegattlon 
of  autlKirlty  to  TMeral  Insunmoe  Adminis- 
trates 84  FB  3680.  FebnuBy  37.  1988.  as 
amended  by  89  FB  3787,  January  24,  1974.) 
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[  24  CFR  Part  1917  ] 
|Do<AetNo.FI-26611 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Detenninations 
for  the  Town  of  Kermit,  West  Virginia 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Uriian  Development  Act  of 
1968.  Pub.  L.  90-448),  42  U.S.C.  4001- 
4128,  and  24  CFR  Part  1917  (S  1917  4 
(a) ) .  hereby  gives  notice  of  his  proposed 
determlnati(ms  of  flood  elevations  for  Uif 
Town  of  Kermit.  West  Virginia. 

Under  these  Acts,  the  Administrator 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  fiood  plain  management  m 
identifled  flood  hazard  areas.  In  order  to 
participate  hi  the  National  Flood  Insur- 
ance Program,  the  Town  of  Kermit  must 
adopt  sound  flood  plain  management 
measures  that  are  consistent  with  the 
flood  elevations  determined  by  the  Sec- 
ret«T^. 

Proposed  flood  elevations  (100-yeai 
flood)  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  sho«  - 
Ing  the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  ele- 
vations are  avsiilable  for  review  at  Town 
HaU,  Kermit,  West  Virginia  25674. 

Any  versoa  having  knowledge,  Infor- 
matl<Mi,  or  wishing  to  make  a  comment 
on  these  determinattons  should  Immedi- 
ately notify  Mayor  Callle  Preece.  Town 
HaU.  Kermit.  West  Virginia  25674.  The 
period  for  comment  wiU  be  ninety  days 
following  the  second  pubUcation  of  thi^ 
notice  in  a  newspaper  of  local  circula- 
tion In  the  above-named  community. 

Hie  proposed  100-year  Flood  Eleva- 
tions are: 


SoriVM'^tflfjO'llIU: 


location 


« 

14 

20 

la 

14 


» 
t 

t 
» 
t 

M 


Ekvatiim 

in  (est  ubotr 

moan  rv  .■> 


Tne  Fork  of  Big 
BaiKiy  Kiver. 


R»)tU(Jky  St... 


(National  Flood  Insurance  Act  of  1968  (TiU« 
•gTTT  ot  H^'««"g  and  T7rt>an  Development  Act 
of  1968) .  effective  January  38.  1968  (S3  FR 
17804,  November  98.  1968).  as  amended;  42 
VJiX}.  4001-4138:  and  Secretary^  drtegatlon 
et  autlKMlty  to  Fedeittl  Insurance  Admin  le- 
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tratof    34    PR    2680.    February    27.    1969.    as 
amended  by  39  FR  2787,  January  24.  1974  ) 

Issued:  November  29, 1976. 

I  Howard  B.  Clark, 

I  Acting  Federal 

Insurance  Administrator. 

IFB  Doc.r7-lB5«  Piled  l-24-77;8:45  am] 


I  [  24  CFR  Part  1917] 

(Docket  No.  FI-2655 1 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Town  of  Pulteney,  Steuben  Coun- 
ty, New  York 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968.  Pub.  L.  90-448'.  42  U.S.C.  4001- 
4128.  and  24  CFR  Part  1917  (§  1917.4(a) ) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  Hood  elevations  for  the 
Town  of  Pulteney.  Steuben  County.  New 
York. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  In 
identified  flood  hazard  areas.  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program  the  Town  must  ad<H>t 
flood  plain  management  measure*  that 
are  consistent  with  the  flood  elevations 
determined  by  the  Secretary. 

Proposed  flood  elevations  (100 -year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vaticois  are  available  for  review  at  the 
Town  Hall,  Pulteney. 

Any  person  having  knowledge,  infor- 
matk>n,  or  wishing  to  make  a  comment 
on  tbese  detenninations  should  immedi- 
ately notify  Mr.  Fred  Wright,  Town  Su- 
pervisor of  Pulteney,  Hammonds  Port, 
New  York.  The  period  for  comment  will 
be  ninety  days  following  the  second  pub- 
lication of  this  notice  in  a  newspaper  of 
local  circulation  in  the  above-named 
community. 

"Ilie  proposed '  100-year  Flood  Eleva- 
tions are: 


Boure«  or  flood  >nf> 


Location 


GleTfttion 

in  fMt  above 

mean  sea 

leyel 


Kpnkal.aiv'- 

Northern  corjioraie 
limiUi. 

721 

KrmaUong  Rd. 

721 

octend»d. 

llrown  Rd.  pilciidiJ. . 

71' I 

Southern  cori>oraie 

721 

limits. 

(Naitlonal  Flood  Insurance  Act  or  1968  (Title 
XIIX  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  1989  (33  FR 
178M.  November  28,  1968),  aa  amended:  42 
VAC.  4001-4128:  and  Secretary's  delegation 
of  autlionty  to  Federal  Insurance  Adminis- 
trator S4  FB  3680,  February  27,  1969,  as 
aoMnded  br  S9  nt  2787,  January  24,  1974.) 


PROPOSED  KULES 

Issued :  November  2f ,  1976. 

Howard  B.  Clark, 
I  Acting  Federal 

Insurance  Administrator. 

[FE  Doc.77-1860  FUed  1-24-77:8:45  am) 


[  24  CFR  Part  1917  ] 

[Docket  No.  FI-25431 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Town  of  Tarboro,  North  Carolina 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  i  Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448  • .  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (§  1917.4(a)  • . 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Town  of  Tarboro,  Nortli  Carolina. 

Under  these  Acts,  the  Administrator. 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  fiood  hazard  areas.  In  order  to 
participate  in  the  National  Hood  In- 
surance Program,  the  City  of  Tarboro 
must  adopt  sound  flood  plain  manage- 
ment measures  that  are  consistent  with 
the  flood  elevations  determined  by  the 
Secretary. 

Proposed  flood  elevations  dOO-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  P.O. 
Box  220,  Main  Street.  Tarboro,  North 
Carolina  27886. 

Any  person  havii^g  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  Victor  Herring.  P.O. 
Box  220,  Main  Street.  Tarboro,  North 
Carolina  27886.  The  period  for  comment 
will  t>e  ninety  days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  the  above-named 
community. 

"Itie  proposed  100 -year  Flood  Eleva- 
tions are: 


Source  of  floodintr  lyocaiio^ 

I 

f 

Tar  Riv?r  U.S.  M,  bypass 

Seaboard  Coastline 
,  RR. 

f  U.8.84..... 

'  North  Carolina  44 

Canal  ., St  Jamas  St. . 

BakarSt 

Clark  Dr 

Forest  Acres  Dr 

Hendrii  ks  (reek.  Rast  Carolina  KR 

r  WiLsonSt-..- 

Tloward  Ave 

."Sunset  Ave 

Fountain  St 

St>:ilioard  Coastline 
RR. 

Tritiulary  A Howard  Ave 

U.S.  64.  bypass 

Speigtit  Ave 

Finest 

Tributary  B     ...  West  Northern  Bird.. 
IT.S.  64.  bypass 


Elevation 

in  feet  above 

mean  sea 

level 


(National  Flood  Insiirance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
X7804,  November  28,  1968),  as  amended;  42 
UJ3.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  PR  2680,  February  27,  1969.  as 
amended  by  39  PR  2787.  January  24,  1974  ) 

Issued:  November  1,  1976. 

J.  Robert  Hunter. 
Federal  Insurance  Administrator. 
(PR  Doc  77-1866  Filed  1-24-77:8:45  ami 


[  24  CFR  Part  1917  ] 

[Docket  No.  PL-255«] 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMrNATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Township  of  Bernards,  New  Jersey 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-2.34),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xni  of  the 
Housing  and  Urban  Envelopment  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128 
and  24  CFR  Part  1917  (§  1917.4(a) ) . 
hereby  gives  notice  of  his  proposed  de- 
•terminations  of  flood  elevations  for  the 
Township  of  Bernards.  New  Jersey. 

Under  these  Acts,  the  Administrator, 
to  whom  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 
teria for  flood  plain  management  in 
identified  flood  hazard  areas.  In  order 
to  participate  in  the  National  Flood  In- 
surance Program,  the  Township  of  Ber- 
nards must  adopt  sound  flood  plain  man- 
agement measures  that  are  consistent 
with  the  flood  elevations  determined  by 
the  Secretary. 

Proposed  flood  elevations  ( 100-year 
flood  >  are  listed  below  for  selected  loca- 
tions. Map  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vations are  available  for  review  at  Town- 
ship Hall,  15  West  Oak  Street,  Basking 
Ridge,  New  Jersey  07920. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  Immedi- 
ately notify  Mayor  Robert  Deane.  Town- 
ship Hall,  15  West  Oak  Street,  Basking 
Ridge,  New  Jersey  07920.  Tlie  period  for 
comment  will  be  ninety  days  following 
the  second  publication  of  this  notice  in  a 
newspaper  of  local  circulation  in  the 
above-named  community. 

The  proposed  100-year  Flood  Eleva- 
tions are: 


Source  of  nwding 


Ixioalitin 


Elevation 

in  [set  above 

mean  sea 

level 


Passaic  River 


Bridce  at  VaUey  Rd... 
Brldce  at  Lord 

8tirtii«  tta. 
Brtds*  at  Uadiaoo- 

TiUa  Bd.> 
Bridge  at  InterstaU 

•JR7.1 


Sir 
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PIOPOSEO  RULES 


4(J49 


Min^tkm 

flOQFMOf 

Location 

iDket 

flooding 

■btfveBMaa 

M*1«V«I 

Fenn's  Brook 

-  Bridge  St  North 
Maple  Ave. 

af 

Bridge  at  Berta 

260 

Place.' 

Bridge  at  Berta 

2<M 

Place.' 

Bridge  at  Cherry 

su 

Lane.i 

Bridge  at  Appletree 

Lane.' 
Bridge  at  King 

321 

Dead  River 

21« 

George  Rd. 

Bridge  at  Martins- 

22.5 

ville  Rd.' 

Bridge  at  SomerviJle 

230 

Rd.' 

Bridge  at  Mine  Brook 

2.53 

Rd.' 

Bridge  at  Amin  Rd. 

267 

Harrison  Brook . 

.  Bridge  at  Valley  Rd  '. 

.m 

Bridge  at  Lyons  Rd.'. 

23S 

Bridge  at  Lake  Rd.'.. 

270 

Harrison  Brook 

Bridge  at  Valley  Rd.'. 

2i3 

Branch  1. 

Bridge  at  Valley  Rd.'. 

L'24 

Bri(^e  at  Lurline  Dr.V 

■ao 

Harrison  Brook 

Bridge  at  Atlas  Rd.".. 

2.50 

Branch  2. 

Dain  at  private  road  '. 

217 

'  Upstroam  of  bridge. 

'  Downstream  of  bridge. 

(National  Flood  Insiiraiice  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (38  FB 
17804.  November  28,  1968),  as  amended;  42 
U.S.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  PR  2680,  February  27.  1969,  as 
amended  by  39  FR  2787.  January  24,  1974 

Issued:  November  29, 1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 
|PR  Doc.77-1852  Filed  1-24-77:8:45  am] 


terla  for  flood  plain  management  In  Iden- 
tified flood  hazard  areas.  In  order  to  par- 
ticipate in  the  National  Flood  Insurance 
Program,  the  Village  must  adopt  flood 
plain  management  measures  that  are 
cwislstent  with  the  flood  elevations  deter- 
mined by  the  Secretary. 

Proposed  flood  elevations  (100-year 
flood)  are  listed  below  for  selected  loca- 
tions. Maps  and  other  information  show- 
ing the  detailed  outlines  of  the  flood- 
prone  areas  and  the  proposed  flood  ele- 
vatlcms  are  available  for  review  at  the 
Village  Hall,  304  East  Bayview  Drive, 
Bay  "flijew  Sandusky. 

Any  person  having  knowledge,  infor- 
mation, or  wishing  to  make  a  comment 
on  these  determinations  should  immedi- 
ately notify  Mayor  William  Ehmsberger, 
Village  HaU.  304  East  BajTriew  Drive,  Bay 
View  Sandusky,  Ohio  44870.  The  period 
for  comment  will  be  ninety  days  follow- 
ing the  second  publication  of  this  notice 
in  a  newspaper  of  local  circulation  in  the 
above-named  community. 

Tlie  proposed  100-year  Flood  Eleva- 
tions are : 


Souf.  r  rif  il.wdiiv 

L.>>al  ion 

Klevalion 

ill  feet  above 

mean  wa 

level 

1 

^=lulset  Plata 

West  Cayuga  Trajl 

(taken  east  to  west^. 
Wost  Cherokee  Trail.. 
Pl.iia  Drive  (taken 

east  to  west). 

678 
578 

578 
578 

[  24  CFR  Part  1917  ] 

[Docket  No.  FI-2652J 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Village  of  Bay  View,  Erie  County, 
Ohio 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Hood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Tcm  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (S  1917.4(a)) 
hereby  gives  notice  of  his  proposed  deter- 
minations of  flood  elevations  for  the  Vil- 
lage of  Bay  View,  Erie  County.  Ohio. 

Under  these  Acts  the  Administrator,  to 
wh(Mn  the  Secretary  has  delegated  the 
statutory  authority,  must  develop  cri- 


( National  Flood  Insurance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FB 
17804.  November  28.  1968),  as  amended:  42 
UJ3.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator 34  FR  2680,  February  27,  1969,  aa 
amended  by  39  FR  2787,  January  24,  1974  ) 

Issued:  November  29.  1976. 

Howard  B.  Clark. 
Acting  Federal 
Insurance  Administrator. 
|PR.IXx  77   1867  FUed  l-24-77;8:45  am) 


added  secUon  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  yrrr  of  the 
Housing  and  Urban  Development  Act  of 
1968  Pub.  L.  90-448) ,  42  U.S.C.  4001-4128. 
and  24  CFR  Part  1917  (§19n.4(a)) 
hereby  gives  notice  of  his  proposed  de- 
terminations of  flood  elevations  for  the 
Village  of  Honeoye  Falls,  Monroe  Coun- 
ty. New  York. 

Under  these  Acts,  the  Administrator, 
to  whOTn  the  Secretary  has  delegated  the 
statutory  authority,  must  devel(^  cri- 
teria for  flood  plain  management  in  iden- 
tified flood  hazard  areas.  In  order  to  par- 
ticipate in  the  National  Flood  Insurance 
Program,  the  Village  must  adopt  phvin 
management  measures  that  are  consi.-t- 
ent  with  the  flood  elevations  det^rmiTicJ 
by  the  Secretarj'. 

Proposed  flood  elevations  <100-\o.;r 
fl(X)d)  are  listed  below  for  selected  Iw.t- 
tions.  Maps  and  other  information  show  - 
ing  the  detailed  outlines  of  the  flood - 
prone  areas  and  the  proposed  flood  no- 
vations are  available  for  review  at  tli'' 
Village  office,  j  East  Street,  Honeo\o 
Palls. 

.A.ny  person  having  knowledge,  inlor- 
matlon.  or  wishing  to  make  a  conmienl 
on  these  determinations  should  immedi- 
ately notify  Mayor  William  Mantegna. 
5  East  Street,  Honeoye  Falls,  New  York 
14472.  The  period  for  comment  will  be 
ninety  days  following  the  second  publica- 
tion of  this  notice  in  a  newspaper  of  local 
circulatlOTi  In  the  above-named  com- 
munity. 

The  propased  100-year  Flood  Eleva- 
tions are: 


[24  CFR  Part  1917] 

[DocXet  No,  FI-2554) 

APPEALS  FROM  FLOOD  ELEVATION 
DETERMINATION  AND  JUDICIAL  REVIEW 

Proposed  Flood  Elevation  Determinations 
for  the  Village  of  Honeoye  Falls,  Monroe 
County,  New  York 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
fPub.   L.   93-234),   87  Stat.   980.   which 


Su<ii.'i'<>l  flooding 

taxation 

Elevation 
in  feet  abov  e 

mean  sea 
levtl 

Itoii.T.yf  <"r(>«k  .. 

North  West  corporate 

limit. 
Lehtcb  Valley  RR.. 
North  Main  St.  (NV8 

ft5\ 
Kastet.  (NYSW).   . 
or.tario  Si 

692 

617 

•42 

(National  Flood  Instirance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804.  November  28.  1968).  aa  amended;  42 
VS.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis- 
trator S4  FR  2680.  February  27,  1969,  a» 
amended  by  39  FR  2787,  Jantiary  24,  1974  ) 

Ls.sued:  November  29,  1976. 

Howard  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

|FR  Doc  77-1859  FUed  l-24-77;8:45  am) 
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Title  49 — Transportation 

CHAPTER  II — FEDERAL  RAILROAD  AD- 
MINISTRATION. DEPARTMENT  OF 
TRANSPORTATION 

(Docket  No.  76-01) 

PART  25S— REGULATIONS  GOVERNING 
SECTION  505  OF  THE  RAILROAD  RE- 
VITALIZATION  AND  REGULATORY  RE- 
FORM ACT  OF  1976 

Procedures  for  Computing  the  Internal  Rate 
of  Return  on  Projects 

Section  505(b)  (21  (A)  of  the  Railroad 
Hevltallzation  and  Regulatory  Reform 
Act  of  1976,  as  amended  ("Act") ,  requires 
that  the  rate  of  return  be  considered  In 
evaluating  projects  under  section  505. 
Hie  purpose  of  this  document  Is  to 
amend  the  regulations  under  section  505 
of  the  Act  to  provide  applicants  for  Fed- 
eral financial  assistance  under  that  sec- 
tion with  uniform  guidance  regarding: 
(1)  TTie  procedures  to  be  followed  in 
computing  the  internal  rate  of  return 
C'lRR")  on  a  project  for  which  assist- 
ance Is  being  requested;  and  (2)  the  for- 
mat to  be  utilized  in  presenting  the  steps 
of  that  computation. 

Part  260  of  this  cliapter  Is  being 
amended  concurrently  to  provide  appli- 
cants for  Federal  financial  assistance 
under  section  511  of  the  Act  with  the 
same  uniform  guidance  regarding  the 
computation  of  IRR  on  a  project  for 
which  assistance  under  that  section  Is 
being  requested.  The  preamble  to  those 
amendments  is  equally  applicable  to. this 
document,  and  is  incorporated  herein  by 
reference. 

Tbe  impact  of  section  505  assistance, 
Including  the  inflationary  impact  of  the 
regulations,  was  fully  considered  prior  to 
publication  of  the  Initial  regulations  on 
October  8, 1976.  The  procedures  proposed 
herein  will  not  affect  the  overall  costs  or 
benefits  of  the  program  as  It  was  set 
florth  tn  the  Initial  regulations.  Accord- 
ingly, an  evaluation  of  the  expected  Im- 
pact of  the  regxilatlons  pursuant  to  the 
Department  of  Transportation  Policies 
to  Improve  Analysis  and  Review  of  Regu- 
lations (41  FR  16200)  is  not  required. 

In  consideration  of  the  foregoing, 
Fart  258  of  Chapter  n  of  Title  49  of  the 
Code  of  Federal  Regulations  is  amended 
•s  follows: 

1.  Paragraph  <a)(4i(v)  of  §258  7  is 
revised  to  read: 

S  258.7     Form  aii<l  fonioni  <>f  applifaiion. 

(a)   •  •  • 

«4)   •  •  • 

(V)  A  detailed  statement  setting  forth 
the  estimated  internal  rate  of  return  on 
the  project,  computed  In'accordance  with 
the  provisions  of  subpart  C  of  part  260  of 
this  chapter  which  Is  hereby  incorporat- 
ed herein  by  reference.  Hils  statement 
ihall  follow  the  procedures  and  utilize 
the  format  required  by  Subpart  C  of 
Part  260  of  this  chapter.  Relevant  mate- 
rial presented  elsewhere  In  the  appllca- 
tloo  need  not  be  repeated  In  this  state- 
ment, but  must  be  explicitly  referenced. 
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Effective  date:  These  amendments  to 
4f  CFR  Part  258  become  effective  Janu- 
ary 25.  1977. 

Dated;  January  19,  1977. 

I  Asaph  H.  Hall, 

'  Administrator,  Federal 

Railro<id  Administration. 

|PR  I>K.77  2342  PUed  l~24-77;8:45  am) 
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PART  260— REGULATIONS  GOVERNING 
SECTION  511  OF  THE  RAILROAD  RE< 
VITALIZATION  AND  REGULATORY  RE- 
FORM ACT  OF  1976 

Procedures  for  Computing  the  Internal  Rate 
of  Return  on  Projects 

On  October  8,  1976,  the  Federal  Rail- 
road Administrator  ("Administrator") 
published  in  the  Federal  Register  final 
regulations  imder  section  505  (41  FR 
44570)  and  section  511  (41  FR  44577)  of 
the  Railroad  Revitalization  and  Regula- 
tory Reform  Act  of  1976,  later  amended 
("Act"),  concerning  applications  for 
Federal  financial  assistance.  On  Decem- 
ber 10,  1976,  the  Administrator  pub- 
lished in  the  Federal  Register  (41  FR 
58996)  miscellaneous  amendments  to  the 
section  511  regulations.  The  purpose  of 
this  document  is  to  amend  the  regula- 
tions under  section  511  to  provide  appli- 
cants with  uniform  guidance  regarding: 
(1)  The  procedures  to  be  followed  in 
computing  the  Internal  rate  of  return 
C'lRR")  on  a  project  for  which  assist- 
ance is  being  requested;  and  (2)  the 
format  to  be  utilized  in  presenting  the 
steps  of  that  computation. 

For  approximately  a  year  and  a  half, 
the  Department  ol  Transportation  ("De- 
partment") has  been  examining  the 
manner  In  which  railroads  calculate  the 
rate  of  return  on  railroad  investment 
projects  in  order  to  develop  standard 
procedures  for  use  by  the  railroad  indus- 
try, During  this  period  project  evaluation 
in  general  and  IRR  in  particular  were 
discussed  In  detail  with  both  senior  offi- 
cials and  technical  staff  at  thirteen  rail- 
roads. Dozens  of  project  analyses  done 
by  railrosuis  were  examined  In  great  de- 
tail. This  study,  which  is  continuing, 
revealed  that  IRR  is  widely  used  by  rail- 
roads to  support  their  investment  deci- 
sions, but  that  the  procedures  followed 
and  the  assumptions  used  varied  consid*' 
erably  among  railroads.  Such  diversl^ 
would  greatly  complicate  the  task 
of  the  Federal  Railroad  Administration 
i"PRA")  in  assessing  the  projects  sub- 
mitted for  financial  assistance  under  sec- 
tion 511  of  the  Act.  Furthermore,  not  all 
the  procedures  followed  by  railroads  in 
their  IRR  computations  are  appropriate 
for  the  FRA's  purposes.  Therefore,  these 
regulations  have  been  developed  to 
promote  uniformity  in  the  procedures  to 
be  followed  and  the  format  to  be  used  by 
applicants  seeking  financial  assistance 
under  section  511. 

Use  of  the  IRR.  With  respect  to  proj- 
ects under  section  511.  rate  of  return  1» 
useful  In  determining:  (I)  Whether  the 


facilities  or  equipment  to  be  acquired, 
rehabilitated.  Improved,  constructed, 
developed  or  establLshed  with  the  pro- 
ceeds of  the  obligation  guaranteed  will 
be  economically  and  eflBciently  utihzed 
(section  511(g)(4));  and  (2)  whether 
there  is  reasonable  security  and  protec- 
tion for  the  United  States  (section  511 
(g)(5)). 

Revisions  to  these  regulations.  As 
previously  noted,  the  Department's  study 
on  IRR  in  the  railroad  industry  is  not 
completed.  FRA  therefore  welcomes 
comments  from  railroads  and  other  in- 
terested parties  regarding  these  regula- 
tions. Changes  to  these  regulations  may 
be  made  as  a  result  of  those  comments, 
the  continuing  research  of  the  Depart- 
ment, and  FRA's  experiences  in  adminis- 
tering the  programs  under  sections  505 
and  511. 

The  impact  of  section  511  a&=it>tance, 
including  the  inflationary  impact  of  the 
regulations,  was  fully  considered  prior  to 
publication  of  the  initial  regulations  on 
October  8,  1976.  The  procedures  pro- 
posed herein  wiU  not  affect  the  overall 
costs  or  benefits  of  the  program  as  it  was 
set  forth  in  tlie  initial  regulations.  Ac- 
cordingly, an  evaluation  of  the  expected 
impact  of  the  regulations  pursuant  to  the 
Department  of  Transportation  Policies 
to  Improve  Analysis  and  Review  of  Reg- 
ulations (41  FR  16200)  is  not  required. 

Since  these  amendments  relate  to  pub- 
lic benefits  and  contracts,  public  notice 
and  an  opportunity  to  comment  are  not 
required.  These  timendments  will,  there- 
fore, become  effective  upon  publication. 

In  consideration  of  the  foregoing,  Part 
260  of  Chapter  H  of  Title  49  of  the  Code 
of  Federal  Regulations  is  amended  a.s 
follows: 

1.  Paragraph  (a)(7)(i)  of  §260.7  is 
revised  and  Subpart  C  is  added  a.';  fol- 
lows: 

§  2«>0.7      I  \ni.i».I.HI. 

<a)    •    •   • 

(7)    •   •   • 

(i)  A  detailed  statement  setting  forth 
the  esrtlmated  internal  rate  of  return  on 
the  project,  computed  in  accordance  with 
the  provisions  of  subpart  C  of  this  part 
This  statement  shall  follow  the  pro- 
cedures and  utilize  the  Jormat  required 
by  Subpart  C.  Relevant  material  pre- 
sented elsewhere  in  the  application  need 
not  be  repeated  in  this  statement,  but 
must  be  explicitly  referenced. 

Subpart  C — Procedures  for  Computing  ttie 
Internal  Rate  of  Return  on  Preiecfs 

360.31     Applicability. 

260.33     Definitions. 

260.35  Procedures  to  be  followed  and  format 
to  be  utilized. 

Appendix  A — Selected  cash  flow  Impacts. 

Appendix  B — Forms  to  be  used  tn  computing 
IKR 

Form  I — ^Analysis  of  capitalized  InvestiiMntk 

Form  n — ^Analysis  of  sale  ox  retirement  flf 
Mseta. 

Form  nx — ^Analysis  of  ezpenaee  and  contribu- 
tion to  ivoAt. 

Vorm  IV— OonaolMstlop  of  CMb  flops. 

Form  V — OOmputatkm  of  IBB. 
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§  260.31      Ap|4irabiUly. 

This  sutipart  prescribes  the  procedures 
to  be  followed  and  the  format  to  be  uti- 
lized in  cwnputing  the  IRR  under  para- 
graph (a)  (7)  (i>  trf  §  260.7  of  subpart  A 
of  this  part. 

§  260.33      Definitions. 

As  used  in  this  subpart — 

<a>  Investment  means  any  substantial 
non-recurring  expenditure  even  if  ex- 
pensed for  accounting  purposes. 

(b)  IRR  means  the  estimated  internal 
rate  of  return  on  a  project  for  which  an 
application  for  financial  assistance  is 
filed  pursuant  to  this  part. 

(c)  "IRS  means  the  Internal  Revenue 
Service. 

(d)  Project  has  the  meaning  set  forth 
In  subpart  A  of  this  part  and  for  purposes 
of  this  subpart  shall  Include  as  separate 
projects  each  part  or  subpart  into  which 
the  total  project  for  which  the  applicant 
seeks  funding  may  reasonably  be  divided 
and  for  which  the  cost  is  considered  in- 
dependent of  the  remainder  of  the  total 
project  cost.  The  cost  of  a  part  or  sub- 
part is  independent  of  the  remainder  of 
the  total  project  cost  if  the  cash  flow 
impact  upon  the  appUcant  resulting  from 
the  part  or  subpart  would  be  approxi- 
mately the  same  regardless  of  whether 
or  not  the  remainder  of  the  total  project 
were  imdertaken.  The  cost  of  each  part 
or  subpart  shall  comprise  all  expendi- 
tures (including  those  for  which  no  Fed- 
eral assistance  is  requested)  necessary  to 
carry  out  the  objectives  of  that  part  or 
subpart. 

§  260.35      Procedures  to  be  followed  and 
f  wniat  to  be  utilized. 

I  a)  A  narrative  discussion  of  the  IRR 
computation  for  the  project  consisting  of 
the  following  five  parts  shall  be  prepared 
and  provided : 

<  1>  A  detailed  description  of  the  proj- 
ect. This  description  must  present  the 
following:  the  objectives  of  the  project; 
what  assets  will  be  improved,  rehabili- 
tated, acquired  or  constructed;  where 
they  will  be  located;  and  how  they  will 
be  used.  It  must  also  describe  any  other 
work  to  be  Aone  as  a  part  of  the  project, 
and  any  operating  changes,  including  re- 
tirement of  assets,  which  will  accompany- 
the  investment. 

(2)  A  detailed  description  of  the  base 
case.  The  base  case  is  the  most  favcH-able 
alternative  action  the  applicant  could 
take  with  little  or  n*  investment.  The 
description  must  be  comparable  in  scope 
to  the  description  of  the  project.  In  some 
cases,  the  most  favorable  alternative  ac- 
tion may  t>e  to  do  nothing,  i.e.,  making  no 
change  in  the  current  situation.  In  other 
cases,  the  appUcant  may  have  other  al- 
ternative actions  such  as  rerouting  traf- 
fic, changing  operating  practices  (per- 
haps with  an  taurease  in  operating  costs) , 
or  relying  more  heavily  on  facilities  or 
equipment  belonging  to  others.  If  the 
applicant  has  considered  more  than  one 
alternative  action  (not  requiring  major 
investment)  to  the  i»«jeet.  the  applicant 
must  describe  each  of  the  actions  con- 
sidered and  give  the  rationale  for  the 


selection  of  the  base  case  from  among 
those  other  a<^i<»s. 

(3)  A  discussUm.  of  key  assumptions. 
All  general  assumptions  and  those  re- 
lating (Hily  to  a  particular  cash  flow  im- 
pact which  substantially  affect  the  IltR 
should  be  explained.  Assumptims  re- 
garding traffic  volumes  deserve  particu- 
lar attention.  Hie  applicant  must  ^>ecify 
how  much  traffic  is  expected  if  the  proj- 
ect and  base  case  are  undertaken,  and 
where  the  difference,  if  any,  betweoi  the 
project  and  base  case  is  expected  to  come 
fnHn  (e.g.,  diverted  from  truck,  diverted 
from  other  railroads,  generated  b>'  the 
project,  etc.).  Other  key  assumptions 
may  relate  to  actions  by  third  parties, 
such  as  regulatory  agencies  and  other 
railroads. 

(4>  A  discussion  of  each  ol  the  proj- 
ects and  base  case's  cash  flow  impacts. 
The  appUcant  must  identify  aU  the  ben- 
efits and  costs  of  the  project  and  base 
case  which  will  affect  its  cash  fiow.  For 
each  cost  and  benefit  used  In  the  IRR 
computations,  the  applicant  must  ex- 
plain why  the  particular  cash  fiow  will 
result  from  the  project  or  base  case,  and 
how  the  size  of  the  cash  fiow  and  the 
corresponding  measure  in  physical  units 
were  estimated.  In  addition,  the  appli- 
cant should  identify  and  discuss  impor- 
tant costs  and  benefits  which  it  has  not 
been  able  to  quantify.  Since  the  project 
WiU  be  audited  to  provide  a  continuing 
assessment  of  the  IRR  computation,  ap- 
plicant must  indicate  how  an  audit  trail 
could  best  be  facilitated.  Appendix  A  of 
this  subpart  lists  the  most  common  cash 
fiow  imp>acts  of  railroad  investment 
projects  and  base  case  alternatives,  indi- 
cates the  lands  of  actions  likely  to  in- 
volve each  type  of  cash  fiow.  suggests 
how  each  might  be  measured  (both  in 
physical  and  monetary  units) ,  and  dis- 
cusses special  problems  associated  with 
each.  Appendix  A  is  not  exhaustive: 
other  cash  flow  items  should  be  included 
in  the  analj-sis  as  apprt^riate. 

(5>  A  discussion  of  the  principal  areas 
of  uncertainty.  This  discussion  must  in- 
dicate why  particular  values  might  be 
different  from  those  used  in  the  compu- 
tation, and  the  range  into  which  each 
uncertain  value  could  be  expected  to  fall. 
It  must  also  indicate  the  appUcants  sub- 
jective level  of  confidence  that  the  com- 
puted IRR  is  a  reasonably  close  predic- 
tion of  the  project's  and  base  case's  fi- 
nancial performance.  Such  a  level  of 
confidence  may,  for  example,  indicate 
tliat  a  prospective  labor  saving,  although 
quantifiable,  has  little  likelihood  of  reali- 
zation. In  stwne  circumstances,  the  ap- 
pUcant must  point  out  whei-e  the  IRR 
fails  to  incoriwrate  certain  important 
features  of  the  project  or  the  base  case, 
or  both.  Applicant  may  enhance  its  dis- 
cussion by  presenting  examples  of  its 
own  prior  experiences  with  IRR.  stating, 
perhaps,  that  an  audit  of  past  computa- 
tions has  shown  marked  deviations  from 
actual  results  regardless  of  the  detaU  of 
those  computations. 

(b)  For  the  project  (as  it  relates  to  its 
base  case  alternative) .  a  thorough  pres- 
entation of  an  the  computations  urider- 
lying  the  IRR  using  the  Forms  I-V  of 


Appendix  B  to  this  .-ubpart  shaU  be  pre- 
pared and  provided.  The  computation  of 
the  IRR  must  foUow  the  four  steps  de- 
scribed below.  (This  procedure  cannot  be 
used  if  the  project  consists  of  replacing 
an  asset,  usually  equipment,  a'hich  would 
otherwise  remain  in  service  (at  high 
cost)  for  only  a  few  more  years.  In  that 
situation,  the  Ufetime  of  the  project  ( the 
new  asset'  is  substantially  longer  than 
the  lifetime  of  the  base  case  (the  old 
asset',  so  that  it  is  not  possible  to  get 
a  differential  cash  flow  in  every  year  of 
the  project's  life.  A  possible  approach  for 
handling  such  cases  is  to  determine  the 
discoimt  rate  which  gives  tiie  same  aver- 
age annual  cost  per  miit  of  output  for 
botli  the  project  and  the  base  csise.  Be- 
cause it  is  expected  that  very  few  of  the 
appUcations  wiU  involve  sucli  replace- 
ments, the  procedure  for  handling  them 
wiU  not  be  detaUed  here  but  wiU  be  pro- 
vided upon  request." 

<1»  Step  1:  Determination  of  bef ore- 
tax  cash  flows.  The  applicant  must  de- 
termine, for  each  year  of  the  project's  ex- 
pected us^ul  life,  up  to  a  maximum  of 
15  years. (unless  the  cash  flow  impacts 
of  later  years  would  substantially  feffect 
the  ERR  I,  both  the  project's  and  base 
cases  bef  ore-tax  cash  flow  impacts  (re- 
ceipts and  disbursements  • .  The  cash  flow 
estimates  must  not  include  the  effects  of 
inflation,  but  rattier  must  be  done  in  con- 
stant doUars.  The  effects  of  financing 
must  also  be  excluded:  that  is  the  cash 
flows  must  be  estimated  as  if  the  financ- 
ing were  consummated  at  no  cost. 

The  various  cash  flow  impacts  for  this 
step  1  must  oe  shown  on  Forms  I  through 
V  of  Appendix  B  as  explained  below.  On 
Forms  I  through  V  cash  flow  impacts  oc- 
curring in  the  first  year  of  the  project 
and  base  case  are  assigned  to  and  re- 
corded in  the  time  period  year  1.  Cash 
flows  in  subsequent  years  are  aU  assigned 
to  and  recorded  in  the  year  in  which  they 
occur  regardless  of  whether  they  occui- 
at  the  beginning  or  end  of  the  year.  For 
purposes  of  assigning  and  recording  cash 
flow  impacts  of  the  project  and  base 
case,  it  wiU  be  assumed  that  the  project's 
starting  date  and  thus  the  commence- 
ment of  year  1  begins  as  of  the  first  of 
the  January  f  oUowing  the  year  in  which 
an  application  for  financial  assistance  is 
filed. 

(i*  Cafritalized  investments  which 
would  occur  as  a  part  of  the  project  or 
the  base  case  must  be  entered  In  (Dolumn 
1  (rf  Form  I.  The  capitalized  investment 
includes  capitalized  engineering  woi^.  in- 
stallation expenditures  and  other  start- 
up costs  allowable  in  reporting  to  the 
IRS.  The  total  investment  for  the  project 
or  base  case  must  be  divided  into  portions 
which  are  homogeneous  with  respect  to 
depreciation  method  (if  depreciable  • .  de- 
preciation period  (if  depreciable),  year 
in  which  the  assets  enter  service,  and 
whether  the  assets  qualify  for  invest- 
ment tax  credit.  (If  appUcant  has  a  con- 
siderable tax  credit  carryforward,  the  tax 
credit  must  be  shown  cxily  in  the  year  or 
years  it  wiU  result  in  a  reduction  of  tax 
payments.)  A  separate  form  ahould  be 
completed  for  each  six^  portion. 

(ii)  Sales  of  released  assets  (  as  a  use- 
ful assets  or  as  scrap> .  which  would  occur 
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as  a  part  of  Uie  project  or  the  t>ase  case, 
must  be  entered  in  Column  1  of  Form  n. 
Ab  was  the  case  for  capitalized  invest- 
ments,  there  must  be  a  separate  Porm 
n  for  each  portion  of  the  assets  eoid, 
such  that  each  portion  is  homogeneous 
with  respect  to  tax  treatment  and  year 
•r  sale.  Form  n  must  also  be  completed 
for  retirements  of  assets,  even  though 
the  sale  price  Is  zero,  -if  the  retirement 
win  affect  the  appllcsoit's  income  taxes 
and  thereby  the  applicant's  cash  flow. 
The  sale  or  retirement  of  an  asset  at  the 
end  of  the  project's  life.  If  the  cash  flow 
knpact  Is  stibstantlal  enough  to  merit  in- 
clusion In  the  computation,  must  also 
appear  on  one  or  more  Forms  n.  (If  a 
project  would  continue  an  asset  silready 
owned  in  its  prior  use  but  the  base  case 
would  put  the  asset  to  an  alternative  use, 
and  If  the  cash  flow  from  that  alterna- 
tive use  is  difQcult  to  determine,  the  ap- 
plicant may  do  the  analysis  as  if  the  as- 
set were  to  be  sold  in  the  base  case  at  its 
fair  market  value  when  put  to  the  al- 
ternative use.  Similarly,  if  the  base  case 
would  continue  an  asset  in  its  present  use 
but  the  project  would  result  in  the  asset 
being  employed  in  an  alternative  use,  the 
anticipated  cash  flow  of  which  would  be 
dUBcult  to  determine,  the  asset  in  the 
project  may  be  treated  as  a  sale  at  fair 
market  value  in  the  IRR  computations. 
In  either  event,  the  market  value  of  the 
asset  otherwise  put  to  an  alternative  use 
would  be  entered  in  Colmnn  1  of  a  Form 
n  and  the  asset  in  its  ciurent  use  (in 
either  the  project  or  base  case,  as  the 
ease  may  be)  would  be  recorded,  as  to 
continuing  depreciation  and  income  tax 
ciedlt,  If  any,  on  Form  I  and,  as  to  ex- 
peoses  and  contribution  to  profit,  on 
Pomi  m.  However,  whenever  possible, 
the  anticipated  cash  flow  of  the  alterna- 
tive use,  whether  in  the  project  or  base 
case,  should  be  entered  on  Form  m 
rather  than  treated  as  a  theoretical  sale 
at  fair  market  value. ) 

(ill)  Expense  items  or  contributions  to 
profit  which  arise  by  reason  of  the  proj- 
ect or  the  Imse  case  must  be  documented 
on  Form  m  for  the  respective  case,  with 
a  separate  form  being  used  for  each  item. 
Columns  1  and  2  of  Form  m  must  be 
completed  unless  the  difference  of  col- 
vmn  3  can  be  ascertained  only  through 
m  direct  computation  (as,  e.g.,  car-day 
savings  by  reason  of  track  rdiabllltatlon 
time  sensitivity).  When  practical,  ex- 
penses and  trafBc  are  to  be  expressed 
first  In  physical  units  (Columns  1,  2  and 
3)  and  then  converted  to  dollars  (Col- 
umn 4).  In  Instances  where  this  Is  not 
practical,  the  applicant  may  estimate 
expenses  and  contribution  directly  in 
dollars  using  only  Columns  1,  2,  and  4. 
In  Columns  1  and  2,  expense  items 
should  always  be  enclosed  in  parentheses 
because  they  represent  cash  outflows. 
Hius,  positive  numbers  in  Columns  3 
and  4  will  Indicate  that  the  project  pro- 
duces a  larger  cash  Inflow  (or  smaller 
cash  outflow)  than  the  base  case. 

(2)  Step  2:  Determination  of  after- 
tax cash  flows  relating  to  capital  assets. 
•  The  applicant  miist  compute  the  annual 
after-tax  cash  flows  corresponding  to 
each  of  the  before-tax  flows  recorded 
•n  each  Form  I  and  Form  IT  In  the 


previous  step.  If  the  applicant  expects 
to  pay  taxes  In  some  years  but  not 
others,  the  wpUcant  wlU  undoubtedly 
carry  forward  (or  back)  the  tax  losses 
and  credits  from  years  in  which  no  tax 
was  paid,  so  as  to  take  full  advantage 
of  them.  In  that  case,  the  applicant 
must  estimate  when  such  tax  benefits 
will  actually  be  received,  and  include 
them  in  the  cash  flow  stream  at  the 
appropriate  time.  State  and  local  taxes 
should  be  Included  unless  applicant  is 
unable  to  estimate  a  project's  or  bas< 
case's  Impact  on  those  taxes.  The  ap- 
propriate tax  rate  for  such  computations 
is  the  applicant's  marginal  tax  rate.  This 
is  the  rate  which  would  apply  to  one 
additional  dollar  of  Income  earned  by 
the  applicant.  Normally,  the  marginal 
rate  will  be  48%  for  Federal  taxes  ex- 
cept in  years  in  which  the  applicant  does 
not  expect  to  pay  taxes.  The  average 
or  effective  tax  rate  (found  by  divid- 
ing a  firm's  actual  tax  payments  by  its 
net  income  before  taxes)  is  not  appro- 
priate for  this  purpose.  If  the  tax  rate 
assumed  is  different  from  48%,  or  if  the 
computations  assiune  the  applicant  will 
not  pay  taxes  in  certain  years,  then 
those  assumptions  must  be  explained  in 
the  discussion  of  key  assumptions.  The 
tax -related  computations  must  be  shown 
on  the  same  forms  as  were  used  to  re- 
cord the  pre-tax  cash  flows.  Additional 
working  papei-s  should  be  submitted  as 
necessary  to  clarify  the  computations. 
The  computations  to  be  done  on  the  two 
forms  are  as  follows: 

<i)  On  each  Form  I,  the  applicant 
must  Indicate  in  Column  2  the  depre- 
ciation schedule  which  it  expects  to  use 
in  reporting  to  the  IRS.  In  Column  3, 
the  applicant  must  indicate  how  much 
its  tax  bill  will  be  reduced  as  a  result 
of  the  depreciation  shown  in  Column  3. 
(If  the  applicant  expects  to  pay  taxee 
every  year.  Column  3  is  simply  48%  of 
Column  2.)  In  Coliunn  4,  the  applicant 
must  indicate  the  tax  reduction,  if  any, 
it  expects  from  Investment  tax  credit. 
(The  effect  of  the  tax  credit  must  be 
computed  using  the  flow  through  meth- 
od.) Column  5  is  the  net  after- tax  cash 
Inflow  associated  with  the  investment. 

(ii)  On  each  Form  n,  the  applicant 
must  Indicate  In  Column  2  the  increase 
(or  decrease)  in  Its  Federal  Income  tax 
payments  resulting  from  the  differenoe 
between  the  sale  price  and  the  book 
value  of  assets  to  be  sold  by  reason  of 
the  project  or  base  case.  If  an  asset  Is 
released  without  a  sale  or  a  correspond- 
ing write  down  of  book  value.  Form  D 
Is  not  used,  but  Form  I  Is  used  to  reflect 
continuing  depreciation  as  before  the 
release.  In  Coltimn  3,  the  applicant  must 
record  any  recapture  of  investment  tax 
credit  by  the  IRS.  (Such  recapture  can 
only  occur  when  an  asset  is  disposed  of 
before  it  has  been  In  service  for  seven 
years.)  Finally,  Column  4  records  the  net 
cash  flow  In  or  out. 

(3)  Step  3:  Determination  of  aggre- 
gate after-tax  cash  flow.  The  applicant 
must  determine  the  project's  aggregate 
after-tax  cash  flow  using  Form  rv.  This 
$hall  be  done  as  follows: 


•  ii  For  each  year,  the  corresponding 
after-tax  cash  flow  (Colimm  5)  on  the 
various  Forms  I  on  which  the  "project" 
box  was  checked  are  summed,  and  the 
total  entered  into  Column  1  of  Py>rm  IV, 
Then  the  net  after-tax  cash  flows  on  the 
base  case  Forms  I  are  sxmmied  and  en- 
tered into  Column  2  of  Form  IV. 

(U)  Similarly,  the  project  and  base 
case  Forms  n  (Colimin  4)  are  consoli- 
dated and  entered  into  columns  3  and  4. 
respectively,  of  Form  IV. 

(ill)  "ITie  Forms  m  (Column  4)  are 
consolidated  into  Column  5  of  Form  IV. 
The  corresponding  after-tax  cash  flow  is 
recorded  in  Column  6.  If  the  applicant 
expects  to  pay  taxes  every  year.  Column 
6  Is  simply  52%  of  Column  5.  If  applicant 
expects  to  pay  no  taxes,  the  two  columns 
are  identical.  If  applicant  expects  to  pay 
taxes  in  some  years  but  not  others,  the 
applicant  must  incorporate  the  effects  of 
carrying  losses  forward  (or  back)  into 
the  estimated  af  ter-t8«  cash  flow. 

(iv)  ITie  aggregate  net  cash  flow  for 
the  project  relative  to  the  base  case  is 
then  found  and  entered  in  Column  7  of 
FormlV. 

(4)  Step  4:  Computation  of  the  IRR 
The  applicant  must  determine  the  dis- 
count rate  for  which  the  present  value  of 
the  differential  cash  flow  stream  is  zero 
That  is,  the  applicant  must  flnd  the 
value  of  r  which  makes  the  expression 


S 


Ti-^ry 


equal  to  zero.  In  the  above  expression,  r 
is  the  discount  rate  applied  to  future 
CEish  flows;  t  is  an  index  denoting  a  par- 
ticular year  of  a  project's  life;  n  is  the 
number  of  years  in  the  project's  life: 
and  c,  is  the  differential  cash  flow  in 
year  i.  Computer  programs  for  calculat- 
ing the  rate  of  return  are  widely  avail- 
able. If  a  program  is  utilized,  copies  of 
the  printout  showing  input  and  output 
data,  and  a  brief  explanatl(»i  of  the  pro- 
gram function  must  be  Included  In  the 
application.  If  the  applicant  chooses  not 
to  use  such  a  computer  program  to  flnd 
the  IRR,  the  applicant  may  use  Form  V 
If  the  iRR.lies  off  the  graph.  It  Is  suflS- 
cient  to  report  that  the  IRR  is  negative 
or  above  50%.  If  the  nature  of  the  cash 
flow  stream  is  such  that  a  \mique  IRR 
cannot  be  found,  the  wortc  done  to  de- 
velop the  cash  flow  stream  must  be  sub- 
mitted with  a  note  that  no  IRR  could  be 
computed. 

«c)  Copies  of  -Till  financial  analyse? 
which  the  applicant  did  on  rejected  alter- 
natives to  the  project.  Including  changes 
in  scale  or  scope.  Ihe  applicant  need 
not  do  any  such  analyses  beyond  those 
already  done,  nor  need  the  format,  as- 
simiptions,  or  procedures  used  in  those 
analyses  be  changed  to  conform  to  the 
requirements  of  these  regulations. 

(d)  A  reconciliation  between  the  cash 
flows  used  in  the  IRR  computations  and 
aU  forecasted  data  presented  in  the  ap- 
plleation,  both  before  (for  the  base  case) 
and  after  (for  the  project)  giving  effect 
to  Federal  assistance.  This  reconciliation 
must  Indicate  what  InflaUon  factor  or 
factors  were  used  In  developing  the  fore- 
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casted  financial  statements  as  compared 
to  t^e  constant  dollar  figures  used  in  the 
IRR  computations.  The  reconciliation 
must  also  show  how  each  of  the  indi- 
vidual parts  and  subparts  of  the  project 
relates  to  the  applicant's  forecasted  fi- 
nancial statements. 

.^I'PEN-T'ix  A  -Selbctbd  C^SH  Flc  w  Impacts 

Railroad  investments  usually  affect  the  1&- 
vestors  cash  flow  by  changlixg  some  of  the 
for.owlng  things : 

Use  of  assets. 

Contribution  from  traffic 

Labor  requirements. 

Locomotive  requlremente. 

Requirements  for  cars,  trailers,  and  con- 
tainers. 

Maintenance  material  coii£.umption. 

Energy  consumptioa. 

Accident  rates  aod  severity. 

Expenditures  needed  to  meet  legal  require- 
ments. 

Salvage  value. 

In-stallation  and  start  up  e.vpesises 

While  this  list  la  not  exhaustive  it  does 
Identify  the  most  common  cash  flow  impacts. 

Some  of  the  Items  listed,  such  as  start  up 
expenses,  are  almost  always  costs  of  projects 
or  base  cases,  rather  than  benefits.  Others, 
such  as  salvage  value,  are  usually  benefits. 
Most  of  ttxe  Items,  however,  may  be  either 
project  or  base  case  benefits  or  costs,  depend- 
ing on  the  particular  situation. 

This  appendix  briefly  discu.sses  each  of  the 
eleven  factors  listed  above.  The  discussions 
include  four  parts:  a  list  of  the  kinds  of 
actions  which  often  involve  the  particular 
cash  flow  Impact  in  question;  the  physical 
units  In  which  the  Impact  is  generally  meas- 
ured; suggestions  for  converting  the  physical 
units  to  their  monetary  equivalent;  and 
notes  on  special  characteristics  or  problems 
associated  with  Uie  particular  cash  flow  im- 
pact. 

USK   or   ASSETS 

0haracteristic  Actions:  Assets  are  often  re- 
leased for  sale  or  alternative  tisee  when  they 
are  replaced  or  made  unnecessary  by  new 
assets.  Examples  are  pole  line  materials  re- 
leased when  microwave  is  Installed;  shop 
equipment  released  when  similar  new  equip- 
ment Is  acquired;  rail  replaced  by  raU  in 
better  condition;  and  land  and  track  materi- 
als released  when  yards,  shops,  and  termi- 
nals are  made  unnecessary  by  new  facilities 
elsewhere.  Some  other  typies  of  actions,  such 
as  line  changes  and  the  Installation  of  cen- 
tralized traffic  control,  often  permits  some 
tract  segments  to  be  abandoned,  thereby 
releasing  tracl^  material  for  sale  or  other 
uses. 

On  the  other  hand,  some  actions  involve 
the  use  of  assets  already  owned,  thereby 
prohibiting  their  sale  or  use  of  assets  already 
for  other  purposes.  Examples  are  car  modi- 
fications and  projects  involving  land  and 
buildings  already  owned. 

Physical  Vnita:  Feet  (or  miles  i  of  rail, 
number  of  ties,  acres  of  land.  etc. 

Monetary  Value:  The  value  of  an  asset  re- 
leased by  an  actton  depends  on  what  wlU  be 
done  with  It.  Tbe  value  of  an  asset  occupied 
by  an  action,  on  the  other  hand,  depends  on 
what  would  have  been  done  with  it  In  the 
absence  of  the  action.  Begardless  of  whether 
It  Is  the  action  or  its  alternative  which 
makes  the  material  available,  one  must  first 
carefuUy  specify  what  la  assumed  to  happen 
to  the  asset  both  with  and  without .  the 
action,  and  Identify  the  factors  which  change 
the  cash  flow  stream.  Depending  on  the  jmi- 
ticnlar  otrcusastaaoes,  any  of  the  following 
might  b*  tnpiMTed:  paTment  received  from 
aolllne  tbe  asset;  a  multi-year  stream  of 
income  produced  by  the  asset  in  some  use; 


tax  paid  on  the  •^^-le  of  'he  as.set.  exiienditur'e 
for  dismantling  and  -jr  moving  the  assei;  re- 
capture by  the  trs  of  investmen:  tax  credit 
taken  when  the  as'.et  was  purchased  (if  it 
had  been  in  use  for  '.ess  than  seven  years). 
It  is  the  use  of  the  relea.sed  asset  which 
values  it.  Thus,  a  released  asse:  such  as  rail 
whieh.  by  ca-scading.  results  in  the  subse- 
quent release  of  less  valuable  rail,  must  be 
valued  in  Its  use  and  not  as  the  value  of 
subsequently  released  as-sets. 

In  cases  in  which  ine  as-sei  is  transferred 
to  another  use  which  produces  income  over 
several  years,  the  effect  of  releasing  the  asset 
extends  over  se\-eral  years,  ajid  must  be  ex- 
pressed as  a  series  of  anr.ual  cash  flows,  rather 
than  a  lump  simi. 

Special  Features.  A  common  error  in 
project  evaluations  is  to  value  a  used  asset 
at  its  book  value  ii.e..  purchase  price  less 
accumulated  depreciation ! .  The  book  value 
may  be  far  from  the  value  of  the  asset  on  the 
open  market,  especially  in  the  case  of  rail 
released  by  traclc  abandonments  and  land  re- 
leased by  the  abandonment  of  facilities  m 
urban  areas.  The  only  way  the  book  value  of 
retired  assets  enters  Into  the  cash  flow  stream 
is  In  determtntng  the  tax  paid  on  the  sale  of 
the  asset  (or  the  tax  saving  if  the  as.iet  is 
discarded  or  sold  for  less  than  its  Ixwk 
value  1 . 

In  calculating  the  lax  paid  on  the  sale 
of  a  released  asset,  the  ordinary  tax  rate 
1 48';  >  should  be  u.sed,  except  wlien  the 
capital  gains  rate  applies. 

It  Is  sometimes  difficult  or  impossible  to 
estimate  the  contribution  to  profit  which  a 
particular  a-sset.  .such  as  second  hand  rail. 
will  produce  in  an  alternative  use.  In  such 
cases,  it  is  better  to  do  the  financial  analysis 
on  the  assumption  that  the  asset  in  question 
would  be  sold  at  its  fair  market  value  (even 
though  it  would  in  fact  be  put  to  an  alter- 
native use),  rather  than  leaving  the  as.set 
out  of  the  computations  entirely. 

CONTRIBtTION    FROM    TR.NFTIC 

Characteristic  ActtoTis:  Actions  which 
affect  the  availability  and  attractiveness  of 
the  railroad  to  shippers  The  action  may  in- 
volve giving  the  shipper  better  access  to  the 
railroad  (track  extensions  and  terminal  im- 
provements) or  better  service.  Line  consolida- 
tions, on  the  other  hand,  may  involve  aban- 
donments which  deprive  some  shippers  of 
service,  or  may  result  in  such  degradations 
in  service  quality  that  some  shippers  switch 
to  other  carriers.  Paster  service  can  result 
from  more  power  or  improvements  In  track, 
yards,  terminals,  signals,  and  communication. 
Another  oomponent  of  service  quality,  re- 
duced loss  and  damage  to  lading,  can  be 
occasionally  improved  by  eliminating  acci- 
dents (wayside  warning  devices),  using 
specialized  cars,  and  making  improvements 
to  yard  and  terminal  facilities.  Service  qual- 
ity can  also  be  enhanced  by  purchases  of 
additional  freight  cars  and  trailers,  so  as  to 
reduce  the  UJctiihood  of  car  shortages.  An- 
other aspect  of  service  quality  Is  reliability, 
which  may  be  affected  by  improvements  in 
yards,  terminals,  and  communications,  as 
well  as  the  elimination  of  accidents.  Still 
another  component  of  service  quality  is  the 
cost  to  the  shipper  of  packing  and  loading, 
which  may  be  affected  by  investments  in 
specialized  cars  and  terminal  facilities. 

Phyaical  Vnitt:  Car-loads. 

Monetary  Valtie:  The  oontribution  to  proi&t 
is  found  by  subtracting  the  variable  ooat  of 
moving  the  traffic  from  the  asaodatod  reve- 
nue. The  variable  coat  Is  tteat  estimated  by  a 
careful  study  of  the  operations  and  coste  of 
the  particular  movemeats  inrolved. 

Such  a  study  is  not  practical  for  certain 
traffic.  In  these  cases  the  best  altematl** 
may  be  to  estimate  the  vartatUe  ooct  ualng 
system  averages,  as  is  done  in  the  Intestate 


Commerce  Commissions  RaU  Form  A.  Car- 
load Cost  Scales,  and  Rail  Revenue  Contribu- 
tion studies  Where  appropriate,  such  system 
average  costs  should  be  adjusted  to  exclude 
costs  not  Involved  in  the  particttlar  move- 
ment, and  to  reflect  the  current,  not  the 
historical,  costs  of  assets  to  be  purchased  in 
the  future 

Special  F.ratu^c^  The  contribution  from 
new  traffic  resulting  from  an  Improvement  is 
extremely  important,  but  it  is  also  one  of  the 
most  difficult  of  all  project  benefits  to  esti- 
mate. One  major  problem  is  estimating  the 
volume  of  traffic  likely  to  result  from  a  par- 
ticular improvnient.  especially  if  the  Im- 
provement affects  service  quality.  A  second 
serious  problem  is  estimating  the  variable 
cost  of  particular  movements.  (TTiese  esti- 
mates may  be  facilitated  by  a  six-part  FRA 
cost  study  currer.tly  in  progress.) 

L.\BOR  REQriRl-MENTS 

Chu'jcieristic  Action.'':  Labor  require- 
ments are  often  reduced  by  automation,  fa- 
cility consolidation.  fEter  train  running 
times,  reductions  in  switch  engine  require- 
ments, and  better  communications  for  op- 
erations, and  reductions  in  maintenance 
needs.  On  the  other  band,  actions  Involving 
new  or  expanded  yards,  terminals,  or  shop 
faculties  may  increase  manpower  require- 
ments. 

Physical  Uii}!-  Man-hours,  number  of 
employees. 

Monetary  Value  The  value  of  labor  de- 
pends on  the  particular  situation.  It  the  ac- 
tion results  In  a  change  In  the  number  of 
employees  or  in  overtime,  hours,  the  wages 
and  fringe  benefits  associated  with  that 
change  directly  affects  tbt  railroad's  cash 
flow.  If  an  action  changes  or  eliminates  wortc 
for  employees  without  changing  Jobs  or 
overtime,  the  change  will  affect  the  rail- 
roiul's  cash  flow  if  either : 

The  man-hours  released  or  occupied  bv 
the  change  can  be  used  on  other  profitable 
taslts  wliich  would  otherwise  not  be  done,  or 
which  would  be  accomplished  by  paving 
overtime  or  hiring  more  people:   or 

The  action  can  be  combined  with  one  or 
more  other  actions,  each  of  which  save«^  or 
requires  a  fraction  of  an  employee,  so  that 
the  set  of  actions  results  in  a  change  In  the 
size  of  the  work  force 

In  either  case,  the  value  of  the  man-hours 
released  or  consumed  is  the  cost  of  the  as- 
sociated wages  and  fringe  benefits.  On  the 
other  hand,  if  the  result  of  the  action  in 
simply  to  give  existing  employees  more  (or 
less)  free  time  on  the  Job.  no  cash  impacts 
shoiUd  be  attributed  to  the  change  In  the 
amount  of  work. 

Spe<nal  Features  There  are  several  differ- 
ent kinds  of  labor  which  a  project  might  af- 
fect: road  crews,  yard  crews,  maintenance- 
of-way.  shop,  inspection,  clerical,  and  other. 

Determining  the  wages  and  fringe  benefita 
associated  with  a  particular  man-hour  la 
often  not  straightforward  because  of  rules 
governing  employee  compensation  The  pay- 
ment of  some  train  crews  on  a  mileage 
rather  than  a  time  basis  ts  an  exan^le. 

Wage  and  fringe  l>enefitE  savings  resulting 
from  the  elimination  of  Jobs  may  be  at  least 
partially  offset  by  coets  incurred  as  a  result 
of  labor  protection  agreements.  Depending 
on  the  situation,  these  costs  may  tie  lump- 
sum or  recxuTlng.  Determination  of  employe* 
protection  costs  is  complicated  by  ttw  fact 
that  ttie  Individual  who  holds  a  posittoa 
wliich  is  to  be  eliminated  may  not  be  tb» 
person  wbo  la  mctvuJtj  lain  off  m  a  remit  of 
the  elimination.  Battur.  ttie  penoa  wbow 
Job  la  eHmlnated  may  «lla|alaoe  a  peiwon  wttk 
len  aeaioclty  >««i.inn  «  ^»»««»*t  job.  TImC 
peraoB  may.  In  turn,  displace  anoOier  em- 
ployee and  so  on. 


FEDERAL  REGiSTEt,   VOL.  43,  NO.   16 — TUESDAY,  JANUARY  35,   1977 


4656 


RULES  AND  REGULATIONS 


RULES  AND  REGULAT'Cr." 


4657 


LOcouorrvE  bequirements 

Characterittie  Actions:  Actions  reducing 
train  running  time  (track  upgrading,  line 
dianges,  signal  system  Improvements,  etc.). 
or  wblcb  permit  moving  tbe  same  traffic  with 
tewer  trains  (yard  consolidations)  or  wltb 
llBwer  terminal  delays  (yard  and  terminal 
Improvements)  can  all  reduce  the  number 
of  road  engines  needed.  Tbe  number  of 
nrltch  engines  needed  can  be  reduced  by 
■ome  types  of  yard  and  terminal  Improve- 
ments, such  as  yard  consolidations,  track 
cHangeB,  and  the  installation  of  welgh-ln- 
motlon  scales.  Actions  which  lead  to  In- 
creased traffic,  such  as  track  extensions,  may 
Increase  the  need  for  both  types  of 
locomotives. 

Phifaieal  Units:  Locomotive-years  (or  loco- 
motive-hours or  locomotive-days).  Note  that 
<me  does  not  have  to  save  366  locomotive- 
days  to  save  a  looomotlve-year,  since  loco- 
motives are  not  available  for  service  366 
4ayB  per  year  because  of  maintenance  work. 
Sr  a  railroad's  locomotives  were  available  fOr 
«rvloe  78%  of  tbe  time,  It  would  only  have 
to  save  386  locomotlve-d(iyB  to  save  a  loco- 
motlve-year. 

Monetary  Value:  One  way  to  estimate  the 
VKlue  of  a  looomotlve-year  is  the  following 
four-step  process : 

1.  Estimate  the  after-tax  cash  flow  stream 
multlng  from  owning  a  looomotive.  The 
oomponents  of  this  stream  would  be:  the 
tnvestment  expenditure;  Investment  tax 
credit;  tax  savings  from  depreciation;  nor- 
mal maintenance;  overhauls;  and  salvage 
'Wdua.  Tile  cash  flow  stream  must  be  in  con- 
fltant  dollars  of  the  same  base  year  as  would 
be  used  In  the  rest  of  the  IRR  computation. 

2.  Calculating  the  net  present  value  of  the 
cash  ilow  stream,  \islng  the  yield  on  180-day 
United  States  treasury  bills  as  the  discount 
rate. 

8.  Mnd  a  stream  of  equal  annual  outlays 
which  produces  the  same  net  present  value 
SB  was  found  In  Step  2.  The  annual  outlay 
may  be  found  by  multiplying  the  net  present 
i«Uue  by 

r(i+r)- 

O+r)--/ 

where  r  Is  the  yield  In  S^t  3,  and  a  Is  the 
number  of  equal  annual  outlays. 
4.  Find  the  pre-tax  equivalent  of  the 
>"  after-tax  annual  payment  found  In  Step  3, 
ttj  dividing  the  after-tax  figure  by  one 
minus  the  railroad's  marginal  tax  rate.  This 
la  the  pre-tax  value  of  a  locomotive  year, 
etpi  eased  In  dollars  of  the  base  year  chosen 
in  Step  1. 

increased  locomotive  productivity  is  some- 
■whmt  analogous  to  increased  labor  produc- 
tivity (see  Labor  Requirements)  In  that  It 
nay  not  always  lead  to  significant  cash  sav- 
ings. This  Is  especially  true  with  switch 
engines,  since  a  decrease  In  car  movements 
may  not  reduce  the  number  of  engines  re- 
qtdred  if  the  number  of  locations  which  the 
nrltch  fleet  must  serve  does  not  also  change. 
On  the  other  hand,  reducing  the  number  of 
locations  covered  (by  consolidating  yards,  for 
eoounple)  may  decrease  switch  engine  re- 
quirements. As  In  the  ease  of  Increased  labor 
productivity.  Increased  locomotive  produc- 
tivity affects  a  railroad's  cash  flow  only  If  a 
looomotlve  can  be  aold  (or  a  purchase 
avoided)  or  If  the  looomotlve  Is  able  to  do 
ether  profitable  work  which  would  not  be 
done  otherwise. 

Special  Features:  The  locomotive  values 
eomputed  using  the  procedure  above  Include 
Balntenance  and  overhaul  expenae,  but  not 
fuel  or  other  labor  expense.  Therefore  any 
aonoomltant  change  in  fuel  or  labor  (except 
malntenanee)  should  be  estimated  sepa- 
lately.  care  should  be  taken  to  exclude 
•hangee  tn  locomotive  maintenance  eoets 
mom    any   other   estlmatea   of   changea   In 


maintenance  costs  resulting  from  the  Inve.st- 
ment  project. 

REQtnREMENTS    FOB    CABS,    TRAILEBS,    AKD 
CONTAINERS 

CharacteriatU:  Actions:  Actions  whlctk 
change  train  running  time  (such  as  track 
\:q>grading,  purchase  of  additional  power,  line 
changes  and  signal  Improvements) ;  actions 
which  change  the  time  cars  spend  In  yard*, 
or  permit  bypassing  yards  altog«ther  {yttrti 
iarvprovementa  and  Improved  comni\inlc»- 
Uon  systems);  actions  which  change  the 
time  cars  are  out  of  service  for  maintenance 
(shop  facilities,  car  modifications,  track  up- 
grading): and  actions  whlcii  affect  tbe  turn- 
around tlnke  for  cars  in  terminals. 

Physical  Units:  Oar-days. 

Monetary  Value:  The  procedure  for  finding 
the  value  of  a  locomotive-year  or  day  to 
equally  applicable  to  cars.  (See  Locomotive 
Requirements) . 

Another  acceptable  approach  is  to  use  per 
d&em  costs  (including  Incentive  per  diem) 
since  those  charges  approximate  the  cost  of 
ownership.  Although  incentive  per  diem  Is 
In  addition  to  car  ownership  costs,  its  in- 
clusion in  the  oar-day  value  Is  Justified  be- 
cause It  reflects,  to  some  degree,  the  fact 
that  a  railroad  sometimes  loses  business 
during  short  peaks  in  demand,  because  it  Is 
Qot  immediately  able  to  buy  or  hire  the  cars 
necessary  to  t«tke  advantage  of  a  particular 
business  opportunity. 

Over  the  long  run,  however,  a  raUro«Md 
need  not  continually  lose  traffic,  so  long  as 
it  Is  willing  to  incur  the  coet  of  owning  a 
sufficient  number  of  cars.  Therefore,  it  Is  not 
appropriate  to  use  the  Investing  railroad^ 
aiverage  contribution  per  car-day  to  value 
improved  car  utilization  in  IRR  calculations. 
Oiven  that  per  diem  is  a  satisfstctory  ap- 
proximation to  the  cost  of  car  ownership, 
there  is  no  need  to  distinguish  between  for- 
eign car-days  saved  and  Investor  car-days 
saved    by    an   action.' 

Special  Features:  The  valuation  of  la- 
proved  car  utilization  is  complicated  by  the 
fact  that  some  projects,  such  as  improve- 
ments in  classification  yards,  may  affect  the 
entire  car  fleet,  while  other  projects  may  af- 
fect only  certain  kinds  of  cars.  For  example, 
it  may  be  that  all  the  cars  affected  by  a 
particular  terminal  improvement  ere  refrig- 
erator cars.  The  car-day  value  to  be  tised  is 
Itierefore  not  neceesarlly  the  same  in  all 
projects.  Rather,  It  depends  on  the  tyi>e  of 
oars  Involved. 

MAINTENANCE    MATERIAL    CONSUMPTION 

Characteristic  Actions:  Since  nearly  all 
assets  require  maintenance,  almost  any  ac- 
tion Involving  the  acquisition  of  new  assets 
Till  lead  to  expenditures  for  maintenance 
materials.  On  tbe  other  hand,  actions  which 
Involve  taking  assets  out  of  service,  such  as 
v^laoements,  eliminate  the  need  to  main- 
tain the  retired  assets.  Improving  track  con- 
ditions may  decrease  equipment  mainte- 
nance, while  decreasing  traffic  volumes  may 
decrecuje  track  maintenance  needs. 

Primary  Units.-  List  of  materials  involved 
(and  quantities). 

Monetary  Value:  The  value  of  mainte- 
nance materials  Is  the  price  of  those  mate- 
lials  (plus  freight  in  and  labor  added,  tf 
any).  Where  a  direct  relationship  exists  be- 
tween maintenance  labor  and  materials,  it 
may  be  more  convenient  to  first  estimate 
man-houiB  and  then  compute  material  ooate 
tn  proportion  to  the  man  hours. 

Special  Features:  The  material  costs  (or 
savings)  associated  with  changes  in  main- 
tenance may  include  work  equipment,  as 
well  as  tbe  materials  consumed  during 
aoalntenanoe. 

XTauaUy  tbe  -  beet  basis  for  predlctisig 
'maintenance  costs  is  the  maintenance  his- 


tory of  similar  assets  In  similar  service 
Manufacturers  can  also  sometimes  provide 
projections  of  maintenance  expense.  To  the 
extent  practical,  care  shonld  be  taken  to 
specifically  reflect  cyclical  maintenance 
(overhauls)  by  assigning  the  maintenance 
costs  (or  savings)  to  the  years  In  which 
they  will  actoially  occur,  rather  than  nor- 
malizing, or  smoothing  out,  the  cash  flow 
stream. 

Assets  which  permit  maintenance  eavlngf 
often  Involve  maintenance  costs  which  pa: 
tlally  offset  those  savings. 

ENERCT    CONSUMPTION 

Characteristic  Actions:  Actions  changing 
locomotive  activity  or  locomotive  efficiency 
Line  changes  and  locomotive  replacements 
may  reduce  fuel  consumption  by  road  en- 
gines. Improvements  in  yards  and  termlnale, 
as  weU  as  locomotive  replacements,  may  re- 
duce the  fuel  consumed  by  switch  engines 
Improvements  in  buildings  and  structure? 
can  cut  heating  costs. 

Physical  Units:  Gallons,  kllowatt-hourv 
etc. 

Monetry  Value:  Found  by  multiplying  ihe 
fuel  or  electricity  by  the  current  price  per 
unit. 

Special  Features:  Road  engine  energy  con- 
sumption generally  varies  with  gross  ton- 
mlles  and  speed.  Yard  engines  are  frequently 
Idling,  consuming  energy,  even  when  not  in 
use.  Thus,  energy  consumption  may  vary  with 
the  number  of  switch  engine  crew  shifts 
rather  than  the  amount  of  work  done.  Care 
should  be  taken  not  to  count  changes  in  loco- 
motive energy  consumption  twice,  once  as  a 
change  in  locomotive  requirements  and  onrr 
B.s  n  I'hange  In  energy  consumption. 

ACCIDENT   HATES   AND   SEVKRrTT 

Ciiaracteristic  Actions:  Accidents  may  be 
reduced  by  wayside  warning  detectors  (hoi 
box  detectors,  grade  crossing  protection,  drag- 
ging equipment  detectors,  etc.),  lading  pro- 
tection devices,  some  specially  equipped  cars, 
some  yard  and  terminal  improvements,  and 
track  upgrading. 

Physical  XJnits:  Accidents  (of  several  dif- 
ferent types)  per  year. 

Monetary  Value:  Only  the  monetary  cost 
likely  to  be  borne  by  the  railroad  would  be 
relevant  to  the  IRR  computation.  This  would 
include  damage  to  equipment,  roadway  and 
lading,  and  the  coet  of  wreckage  removal  as 
well  as  Injury  to  people.  The  expected  cost  of 
an  accident  varies  drastically,  depending  on 
the  ptartlcular  situation. 

Special  Features:  Accidents  delay  trains 
and  yard  and  terminal  operations,  llius,  ac- 
tions which  reduce  accidents  may  also  im- 
prove car  and  locomotive  productivity.  Care 
should  be  exercised  that  such  benefits  are 
coiuited  only  once. 

EXPENDirURES   NEEDED  TO   MEET   LECAl. 
BEQUIREMENTS 

Characteristic  Actions:  Actions  permitting 
abandonment  of  old  facilities  or  equipment 
may  reduce  the  need  for  such  expenditures. 
New  facilities  may  make  smne  such  expendi- 
tures necessary. 

Physical  Units:  List  of  actions,  such  as 
grade  crossing  protection,  water  treatment 
facilities,  or  the  installation  of  retention  toi- 
lets, which  would  be  required  to  bring  the 
f  acllltlea  or  equipment  In  question  up  to  legal 
standards. 

Monetary  Value:  The  total  cost  of  the  im- 
provements including  engineering  (except  en- 
gineering work  already  done),  capital  ex- 
penditure, maintenance,  and  c^eration.  These 
expenditures  should  be  ofltset  by  the  appro- 
priate tax  reductions  (resulting  from  de- 
preciation and  investment  tax  credit)  which 
would  result  from  those  Improvements. 


SALVAGE    VALUX 


in  the  fi;!vir.i  ri  ■  ;r  mv-rn't  on  'he  IRR  Is 
likely  to  be  negligible  In  such  ca.'ies.  the 
salvage  value  cai;  be  'iafel.^  ignored 


Characteristic  Actions:  Acquisition  of  new 
assets  or  disposal  or  existing  assets. 

Physical  Units:  IJst  of  t^e  particular  assets 
involved  (such  as  tamping  machine,  500'  of 

112#  rail,  etc.) 

Monetary  Value:  The  cash  flow  resulting 
from  disposing  of  the  assets  or  using  them 
elsewhere.  (See  Use  of  Assets) . 

SpeciaZ  Features. The  salvage  value  of  most      depends    on    the    particular 


assets  declines  as  the  asset  ages.  The  value  of 
land  often  remains  roughly  constant,  as  does 
the  value  of  materials  in  well  maintained 
track.  Tlie  sah-age  value  of  assets  which  can- 
not be  used  for  other  purposes,  such  a~  a 
culvert,  is  zero. 

When  salvage  vaUies  are  small  relative  '.o 
other  benefits  and  costs,  and  when  thev  are 
heavilv  discounted    (because  thev  occur   lav 


INbT.\LLATION-    AND    ST.\RT-rP    EXPFNSFS 

Characterisitic  ArtiOTis:  Most  fixed  facilities 

PJiysical  Unit^  Man-hours,  list  of  materials 
required. 

Monetary  I'c/iiC  As  noted  in  the  discussion 
of  labor  requirements  the  vaju*  of  the  labor 

^ffttiation  The 
value  of  the  materials  wou'.d  norniaily  be 
their  market  price. 

Special  Features:  Often  all  or  part  of  the 
e.xpeiiditures  needed  to  get  a  new  a.sset  in 
place  and  operating  is  capitalized.  Iii  such  a 
c;i.-e.  the  capitalized  portion  of  the  expendi- 
ture should  be  incli;ded  as  part  of  the  in- 
vestment cost,  but  not  covr.'.ted  aii.ir.i  as  a 
-:.i"t -'.ip   expense 


Ft>BM   I. — Analysis  of  capitnliTi '!   iiir<sti,).nt    (t'tustnnt   d<iUn'>i\ 


Purliun  of  iiuc-tii.viil  luvtred  liv  l!ii>  .--heot . 

I )eprei.iai ion  method  useJ .-. 

This  iiivp^U!ient  would  oecur  in  the  □  Project 
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Ta.i  redui  ;io!i       lax  rcducuoii  N«t  cash 
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1..- 
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u. 
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Totals-. 


In-ftTKCtlOTif 

I'se  separate  foims  f(ir  porliou?  of  the  luvpi^lmeni  vsli.iii  would  roic.xt  diflerpi.i  laj  trea<iicciu  or  v»::.ch  would 
enter  service  in  ditleivnl  years. 

Kslimate  aiuoums  in  cols.  1-4  as  would  he  done  m  r-^poriine  lo  IR?. 
Col   .'  C'liwis  col.  ?,  plu-'  col.  4  miiiu?  col,  1. 
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ToiiM    II 


\niihjsix  ijf  xfilr  or  retir>  iiii  iit   ui  a-fxetx    (rnntitant  dollars) 
.  - .-   1  Vprci  .:i;!"i,  pcnod  . .   _ 
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Book  value  of  asfft,';  at  time  of  sale  ._ .   . 
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3 
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8 

9 

10 

11 

12 

13 
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Iiitlrurtioni 

I'se  a  separate  form  for  each  portion  of  ttic  a.'^cts  wiud;  »  ..  iM  re  ■  .s-  dii'i  ici.t  i.  \  trc.itiu.  i.i 
difTerent  times. 
Estimate  amounts  in  cols.  1-3  as  would  be  done  in  rep<.rii:io  to  the  IBP. 
Col.  4  equals  col.  1  minus  col.  2  (plus  col.  2  if  a  V^\  smiig  c     urs    t   inil*.  o;  3. 
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AppUcftnt  

Project       

DaU  

Bheet  No. <rf 


FoKiri  III. — Analffti*  of  expentet  and  contriltutkm  to  firofU  {eotuiant  doOon) 

Kipense  or  TOiUributioD  - 

Physical  units  a'i.d      j. Monetary  Talne  per  physical  unit  „    ...  


Fhysieal  units 


>  far 


Project 

a) 


BaseMse 
ca) 


Dlflercnce 

(8)       , 


Cash  dlflerenee  On  belaid- 
tax    eonstaut    ddlan) 


W 


1... 

2.. 

a.. 

4.. 

6.. 
«.-. 
7.. 
«.. 
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40  CPR  Part  260  become  effective  Janu- 
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Dated:  January  19, 1977. 


Asaph  H.  Hall, 
AOmitiittrator, 
Federal  Railroad  Administration^ 

[TO  Doo.T7-23«8  Piled  l-24-T7;8;46  am] 
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DEPARTMENT  OF 
TRANSPORTATION 

Federal  Railroad  AdmhiMration 
[49CFRPart2S8] 

(Docket  No.  79-01) 

RAILROAD  REVITAUZATION  AND 
RE6ULAT0RY  REFORM  ACT  OF  1976 

Praposed  Standards  for  Evaluation  and 
Other  Miscellaneous  Amendments 

On  October  8.  1976.  the  Federal  Rail- 
road Administrator  ("Administrator") 
published  In  the  Federal  Register  (41 
FR  44577)  final  regulations  governing 
applications  under  sectlcHi  505  of  the 
Railntad  Revltallzatlon  and  Regulatory 
Reform  Act  of  1976  ("Act") ,  concerning 
the  purchase  of  redeemable  preference 
shares.  On  October  19,  1976,  the  Presi- 
dent signed  into  law  the  Rail  Transpor- 
tation Improvement  Act  ("RTIA") ,  Pub. 
L.  M-555,  which,  among  other  things, 
amends  sections  505  and  506  of  the  Act. 
The  purpose  of  this  document  Is  to  cor- 
rect certain  technical  errors  that  were 
o<Hiialned  in  the  regulations,  clarify  or 
revise  certain  provisions,  and  amend  this 
part  to  reflect  changes  to  the  Act  con- 
tained In  the  RTIA.  Major  changes  in 
sections  505  and  506  are  discussed  below. 

A>(Bn>]CENTS  TO  Sections  505  and  506 
Contained  vtt  the  RTIA 

1.  DistiTiction  between  Facilities  Re- 
habtlitation  and  Improvement  and  Other 
Projects.  Prior  to  enactment  of  the 
RTIA,  section  505 (a)  of  the  Act  pro- 
hibited the  Administrator  tram  acting 
finally  on  an  application  for  facilities 
rehabilitation  and  improvement  financ- 
ing until  the  date  of  publicatkm  of  the 
Final  Standards.  (Tlassiflcation  and 
Designation  of  Lines  of  Cl&ss  I  RaUrocids 
to  the  United  States  under  section  503 
(e)  of  the  Act  ("final  section  503  re- 
portT).  Section  212  of  the  RTIA  elimi- 
nates this  prohibition. 

2.  Determination  of  (/. ••  Public  Inter- 
est. Section  505(b>(2i  ol  the  Act  sets 
forth  factors  which  the  Administrator 
must  consider  to  determining  the  pub- 
lic taterest.  One  of  these  factors  is — 

The  »T&llablllty  of  funds  from  oUier 
sources  at  a  cost  wblcb  Ls  reasonable  under 
principles  of  prudent  railroad  financial  man- 
agUBrent  In  Ugbt  of  the  rallrocul'a  projected 
rate  cA  return  f-^r  the  project  to  be  financed 
•  •  • 

Section  216(a)  (2)  of  the  RTIA  adds  as 
a  factor  which  must  be  evaluated  to  de- 
termining whether  the  cost  of  funds  from 
other  sources  is  reasonable — 

Tke  railroad's  rate  of  return  on  total  capi- 
tal <reprecented  by  tbe  ratio  wblcb  cucb 
earrlar'a  net  Income,  including  mterest  on 
Kn^term  debt,  bore  to  tbe  sum  of  average 
■tiaiwliolrtrr'n  equity.  long-term  debt,  and 
accumulated  deferred  income  tax  for  fiscal 
year  1976)  as  determined  in  accordance  with 
tbe  unU<^m  system  at  accounts  promulgated 
by  the  (Interstate  Commerce]  CXxnmls- 
sion  •  •  • 

As  the  Information  required  for  this  eval- 
uation la  available  to  reports  filed  with 
the  Intentate  Commerce  Commlsskm.  no 
etunsea  to  the  regulatlcHis  wltti  respect 
to  Sils  addltlMuJ  factor  are  required. 
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In  deteimtotog  the  public  toteresi 
under  aectton  606(b)  (2)  of  tbe  Aet,  ttw 
Administrator  must  also  evuluato  and 
eoDstdeF — 

The  public  benefits  to  be  realized  from  tbe 
project  to  be  financed  In  relation  to  the  pub- 
lie  costs  of  such  financing  and  whether  the 
proposed  project  will  return  public  bene- 
fits sufficient  to  justify  the  public  costs. 

Section  216(a)  (3)  of  the  RTIA  ameiKls 
section  505(b)  (2)  of  the  Act  to  provide 
to  addition  that  (except  as  between  ap- 
plications that  would  return  equal  pub- 
lic benefits,  where  fimding  priority  is  to 
be  given  to  the  application  that  provides 
safety  improvements)  to  determining  the 
extent  to  which  a  project  will  provide 
public  benefits,  the  Administrator  shall 
"give  the  hlgliest  priority  to  projects 
wlilch  will  enhance  the  ability  of  the  ap- 
plicant carrier  or  other  carriers  to  pro- 
vide essential  freight  services".  Tliis  re- 
quirement has  been  taken  toto  consid- 
eration to  the  standards  for  evaluatl<M38 
and  determinations  under  sectUxi  506 
(b)  (2)  of  the  Act,  which  are  discussed 
below. 

3.  Standards  for  EvcHuations  and  De- 
terminations under  Section  505(b)  (2) 
of  the  Act.  Section  212  of  the  RTIA  pro- 
vides that  any  regulations  puliltshed 
under  section  505  of  the  Act  »•  •  •  shall 
toclude  specific  and  detailed  standards 
in  accordance  with  which  the  [Admto- 
istratorl  shall  conduct  the  evaluations 
and  make  the  determinations  required 
to  subsection  (b)(2)  of  [section  505]." 
The  conference  report  cm  the  RTIA  to- 
dlcates  that  such  standards  should 
"•  •  •  fully  explato  the  rationale  for, 
and  method  of,  defining  and  determto- 
ing  the  elements  of  the  public  toterest." 
H.R.  Rep.  No.  94-1743.  94th  Cong.,  3d 
Sess.  47  (1976).  These  standards  are 
published  herein  as  a  new  subpart  B 
of  this  part. 

Section  505(b)(2)  of  the  Act,  as 
amended,  reqidres  the  Administrator  to 
consider  the  following  three  factors  to 
determining  If  the  requested  financial 
assistance  is  to  the  public  toterest: 

(A)  Tht  availability  of  funds  from 
other  sources  at  a  cost  which  is  reason- 
able under  principles  of  prudent  rail- 
road financial  management  to  light  of 
the  railroad's  projected  rate  of  return 
for  the  project  to  be  financed  and  the 
railroad's  rate  of  return  on  total  capital 
for  fiscal  year  1975; 

(B)  The  toterest  of  the  public  to  sup- 
plementtog  such  other  funds  as  may  1)0 
available  for  raUroad  financtog;  and' 

(C)  The  public  benefits  to  be  realized 
from  the  project  to  be  financed  to  rela- 
tion to  the  public  costs  of  such  ftoanc- 
tog  and  whether  the  proposed  project 
will  return  public  benefits  sufficient  to 
Justify  the  public  costs. 

In  accordance  with  section  505(a)  of 
the  Act,  as  amended,  these  regulations 
set  forth  standards  by  which  the  Ad- 
ministrator will  evaluate  each  of  these 
factors  to  determtoe  whether  the  re- 
fiuested  financial  assistance  is  to  the 
public  toterest  An  applicant  will  receive 
Federal  assistance  only  If  all  of  the 
standards  have  been  satisfied.  The  Ad- 
ministrator will  determine  the  apprc^rl- 


•te  level  of  fimding  for  an  projects  that 
qualify^  toe  asrfstanee.  For  example, 
trbere  an  aivUcant  appilea  for  funds 
aufBdent  to  rAabBtt^te  a  aectkm  of 
matoline  trackage  to  a  physical  level  ad- 
equate to  carry  high  vcdume  of  overhead 
traffic  at  high  speeds,  the  Administrator 
may  determtoe  that  the  public  toterest 
justifies  rehabilitation  only  to  a  level 
adequate  to  serve  traffic  originating  or 
terminating  on  the  Itoe.  A  discussion  of 
tihe  standards  proposed  under  each  of 
the  three  factors  foUows  below. 

A.  THE  COST  OF  rUNDS  AVAILABLE  FROM 
OTHER  SOURCES 

Section  258.23  of  these  regiilations 
proposes  evaluation  tests  by  which  the 
Administrator  can  determtoe  whether 
the  cost  of  alternative  fundtog  from  any 
of  three  different  types  of  sources  is 
unreasonable  under  prtoclples  of  pru- 
dent railroad  financial  management, 
thus  satisfjing  the  first  part  of  the  eval- 
uation process.  The  Administrator  wiU 
earefully  review  the  statement  sub- 
mitted under  %  256.7(a)  (7)  of  this  part 
to  determtoe  whettier  applicant  has 
thoroughly  exploied  all  alternative 
sources  of  funds,  tocluding  funds  avail- 
able from  affiliated  companies  or  pur- 
tusmt  to  arrangements  under  section 
X5(19)  of  the  Interstate  Commerce  Act, 
49  U.S.C.  15(19). 

The  first  of  the  three  standards,  set 
forth  to  5  258.23(b)  (U  of  the  proposed 
regulations,  apidles  to  "borrowed  mon- 
ey" and  establishes  tbree  tests  of  when 
the  cost  of  such  borrowing  is  unreason- 
able. If  any  of  these  tests  is  met,  this 
•tandard  Is  satisfied.  Subparagraph  (i) 
(A)  of  this  standard  lecosnizes  that  no 
railroad  can  remato  viable  by  tovestmg 
borrowed  numey  at  returns  which  are, 
on  average,  less  than  the  concomitant 
costs.  Because  the  after-tax,  totemal 
rate  of  return  on  a  project  (without  giv- 
ing effect  to  debt  service)  provides  a 
measure  of  the  maximum  cost  of  capital 
which  may  be  prudently  Incurred  to  fi- 
nance that  project,  it  would  generally  l)e 
financially  imprudent  for  a  railroad  to 
employ  borrowed  money  with  an  after- 
tax effective  cost  hIgiMr  than  a  project's 
totemal  rate  of  retiun.  If  the  toterest 
eost  of  the  money  Is  not  higgler  than  the 
current  market  yield  <hi  debt  securities 
of  like  tenor  of  tbe  apfitcant  (or.  if  none, 
of  d^t  seciirities  of  like  tenor  of  other 
C(»np(Uile6  having  a  Moody's  bond  rating 
simfiar  to  that  of  the  applicant),  how- 
ever, that  cost  will  not  be  deemed  rnirea- 
eonable. 

Subparagrapiis  (i)  (B)  suid  (C)  of  this 
standard  recognize  that  even  where  the 
rate  of  return  on  a  project  exceeds  the 
cost  of  the  financing,  the  cost  of  borrow- 
ing may  nonetheless  be  unreasonable. 
Thus,  imder  subparagraph  (1)  (B).  if  the 
financial  condition  and  operating  re- 
sxilts  of  the  applicant  (after  giving  effect 
to  a  project's  net  cash  stream)  appear 
Inadequate  to  enable  the  applicant  to 
service  its  total  debt,  the  cost  of  the  bor- 
rowed money  will  be  deemed  unreason- 
able under  prtoclples  of  prudent  railroad 
financial  management  Under  subpara- 
graph  (iwc),  if  the  applicant's  fiscal 
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1975  rate  of  retiun  on  total  capital,  as 
defined  to  section  505(b)  (2)  of  the  Act 
as  amended,  would  be  reduced  by  more 
than  10  perc^t  as  a  result  at  a  project 
whose  size  Is  reastmable  to  c<»aparison  to 
the  applicant's  total  capitalization,  the 
cost  will  be  deemed  to  be  unreasonable. 
This  test  may  be  apidlcable  whether  or 
not  the  return  on  the  project  exceeds  the 
cost  of  financing.  Ttie  test  is  made  ap- 
plicable only  to  projects  whose  total  cost 
does  not  exceed  25  percent  of  the  appli- 
cant's total  capitalization  so  that  to- 
creases  to  debt  loftd  ronato  at  a  reason- 
able level  and  the  standard  cannot  be 
satisfied  solely  because  of  the  magnitude 
of  the  project's  cost. 

The  second  of  the  three  standards  ap- 
plies to  "excess  worktog  capital".  Work- 
tog  capital  is  deemed  to  be  "excess"  to 
the  extent  that  (1)  it  represents  an  ex- 
cess of  the  sum  of  cash,  cash  equivalents, 
and  accounts,  and  notes  receivable  over 
current  liabilities  including  long-term 
debt  due  wlthto  one  year  net  of  any  spe- 
cial funds  to  be  used  to  pay  that  debt, 
and  (2)  Its  conversion  toto  less  liquid 
assets  is  not  likely  to  impair  the  contmu- 
tog  operations  of  the  railroad.  The  stand- 
ard recognizes  that  every  railroad  man- 
ages its  totemally  available  funds  to 
maximize  the  rate  of  return  on  those 
funds.  Such  management,  whether 
through  short  or  long  range  cash  plan- 
ning, establishes  for.  the  railroad  an  op- 
portunity cost  theoretically  tocurred 
when  using  such  funds  to  foster  totemsil 
bustoess  growth.  The  standard  defines 
this  opportunity  cost  as  the  effective 
after-tax  annutd  perc^itage  rate  of  re- 
turn available  on  short  term  securities 
to  which  the  applicant  customarily  to- 
vests.  The  cost  of  excess  workmg  capital 
will  1)0  deemed  to  t>e  unreasonable  if  (i> 
the  opportunity  cost  is  equal  to  or 
greater  than  the  rate  of  return  on  the 
project  to  be  funded  and  (11)  the  use  of 
such  excess  woridng  capital  to  finance 
the  project  would  reduce  the  applicant's 
fiscal  1975  rate  of  return  on  total  capital, 
as  deftoed  to  section  505(b)  (2)  tA  the 
Act,  as  amended,  by  m<»e  than  10  per- 
cent. 

The  third  of  the  three  standards  ap- 
pUes  to  "new  equity  capital"  and  sets 
forth  different  standards  for  common 
stock  and  preferred  stock.  The  cost  of 
new  common  stock  equity  is  deemed  to 
be  unreasonable  if  the  Issuance  and  sale 
of  such  common  stock  would  result  to 
dilution  of  the  book  value  of  common 
stock  held  by  the  current  shareholders 
or  would  reduce  the  applicant's  raJ*  of 
return  on  total  capital,  as  defined  to 
section  505(b)  (2)  of  the  Act,  as  amended, 
by  more  than  10  peroent.  The  cost  of  new 
preferred  stock  equity  is  deemed  to  be 
unreasonable  if  the  annualized  percent- 
age cost  of  the  new  issue,  tocluding 
dividends  and  placement  charges,  is 
equal  to  or  greater  than  the  rate  of  re- 
turn on  the  project  to  be  financed  or  the 
issuance  would  reduce  the  applicant's 
rate  of  return  on  total  capital,  as  defined 
to  section  505 (b)(2)  of  the  Act  as 
amended,  by  tsMre  thsm  10  percent.  How- 
ever, as  provided  to  |  258.23(bU3>  (iii> 


of  the  proposed  regulations,  the  issuance 
by  the  applicant  of  new  private  equity 
capital  will  not  be  deemed  to  be  imrea- 
sraiable  if  the  v>iAlcant's  kxig-teim 
debt  exceeds  67  percent  of  its  total  capi- 
talization, regardless  of  ditotive  effects 
and  effects  on  the  applicant's  rate  of 
return  on  total  capital. 

Tills  standard  may  require  the  use  of 
parent  company  figures  if  a  railrocMl  is 
a  wholly-owned  subsidiary.  Because  a 
parent  ccHnpany  will  t>eneflt  frcwn  im- 
provements to  subsidiary  operating  re- 
sults, the  Administrator  will  consider  the 
possibility  of  parent  company  equity 
fundtog.  regardless  of  how  it  is  passed 
tlrrough  to  its  railroad  subsidiary,  to  lie  a 
viable  source  of  "new  equity  capital". 

B.  THE  PUBLIC  INTEREST  IN  SUPPLEMENTING 
TOTAL  RAILROAD  FUNDING 

Section  505(b)  (2)  (B)  requires  the  Ad- 
ministrator to  consider  "the  toterest  of 
the  pi^blic  in  supplementing  such  other 
funds  as  may  be  available  to  order  to 
increase  the  total  amount  of  funds  avail- 
able for  railroad  financtog."  In  deter- 
mming  whether  a  specific  application  is 
consistent  with  this  overall  objective  of 
the  Act,  it  is  aK}ropriate  that  the  Ad- 
ministrator be  able  to  evaluate  the  ap- 
plicant's long-term  role  to  a  viable,  effi- 
cient, competitive  national  rail  system. 
Because  the  nation's  railroads  are  sep- 
arate, for-profit  corporations  providing 
important  rail  services,  the  viability  of 
todivldual  carriers  is  crucial  to  the  over- 
£01  vlabiUty  of  the  system.  It  is  therefore, 
appr(H>riate  that  applicants  be  required 
to  set  forth  a  long-term  program  to 
achieve  and  matotam,  without  the  need 
for  contmutog  Federal  assistance,  essen- 
tial rail  services  eiUier  as  a  viable  busi- 
ness enterprise  or  through  merger  or 
consoUdation.  Ttit  Information  require- 
ments of  the  regulati(ms  have  been  re- 
vised to  require  submission  of  such  a 
program. 

By  the  purchase  of  redeemable  prefer- 
ence shares,  the  Federal  government  will 
be  assuming  equity  ownership  to  todivld- 
ual oOTporaticms,  not  to  tlie  system  as  a 
whole.  Fiduciary  responsibilities,  there- 
fore, dictate  that  care  be  taken  to  assure 
that  the  apidlcant  l)e  able  to  redeem  the 
preference  shares  according  to  their 
terms,  and  the  second  pcu-t  of  this  stand- 
ard so  provides.  Finally,  because  it  would 
cleariy  not  be  to  the  public  toterest  for 
railroads  to  imdertake  financial  tovest- 
ments  whose  burden  would  undermtoe 
the  overall  financial  condition  of  the  cor- 
poration, section  258.25(b)  (ill)  of  the 
proposed  reg\ilations  provides  that  the 
rate  of  return  on  the  proposed  project 
must  equal  or  exceed  the  yield  applica- 
ble on  the  preference  shares. 

C.  PUBLIC  BENEFITS  AND  COSTS 

The  third  area  which  the  standards 
address  is  determination  of  public  bene- 
fits and  costs  associated  with  each  pro- 
posed project  Because  of  the  multiplicity 
of  project  types  and  variations  t>etween 
applicants  and  their  markets,  the  stand- 
ards establish  specific  thresholds  alx>ve 
which  the  pul^lc  benefits  associated  with 
pr(^?06ed  projects  are  substantial  and  will 


exceed  whatever  monetary  or  social  costs 
are  tovolved,  subject  to  an  assessment  of 
its  environmental  impact. 

Consistent  with  the  major  thrust  of 
the  Act,  as  amended,  the  pubUe  benefit 
standards  are  based  on  the  Idoitlfication 
of  project  categories  that  will  contribute 
to  the  establlshmtat  and  conttoued 
matotenance  of  a  high  capacity,  highly 
efficient,  competitive  toterstate  rail  sys- 
tem, to  order  to  provide  for  essential  rail 
services  to  meet  the  ciirrent  and  future 
needs  of  the  nation  for  rail  transporta- 
tion. Under  section  505(b)  (2)  (B)  of  the 
Act  as  amended,  discussed  above,  the 
Admtoistrator  evaluates  the  aiVUcant 
carrier  and  his  ability  to  be  a  viable  ele- 
ment of  the  national  rail  system.  This 
section  relates  the  specific  project  of  the 
applicant  to  the  pid^llc  toterest  in 
strengthening  the  most  significant  seg- 
ments of  the  national  rail  network.  In 
this  regard,  the  f(dlowlng  four  standards, 
or  categories,  have  been  established.  If 
an  applicant  satisfies  any  one  of  these 
standards,  the  public  benefits  of  the  pro- 
posed project  will  be  deemed  to  justify 
the  public  costs. 

<1)  Essential  Freight  Services.  Sec- 
tion 505 lb)  (2)  of  the  Act  provides  that 
(except  as  between  applications  that 
would  return  equal  public  benefits,  where 
priority  is  to  be  given  to  the  api^cation 
that  provides  safety  improvemente)  to 
determming  the  extent  to  which  a  proj- 
ect will  provide  pubUc  benefits,  the  Ad- 
ministrator shall '"give  the  his^est  prior- 
ity to  projects  which  will  enhance  the 
abiUty  of  the  appUcani  carrier  or  other 
carriers  to  provide  essential  freight  serv- 
ices". While  it  could  be  argued  that  any 
service  wliich  is  eooiHHnic  to  the  railroad 
or  to  demand  by  shiiH>ers  is  "essential", 
such  an  toterpretation,  by  its  very 
breadth,  would  render  the  statutory 
language  meaningless  as  a  guide  to  ad- 
mmistrative  action. 

The  proposed  standard  establishes 
seven  categories  of  lines  that  provide  es- 
sential freight  services.  Whenever  the 
demand  for  funds  to  finance  all  qualified 
projects  exceeds  the  tivailablUty  of  ap- 
propriated funds,  projects  which  meet 
this  standard  will  be  financed  first  and 
to  the  order  to  which  the  category  of 
lines  to  be  rehabilitated  or  improved  is 
set  forth  withto  the  standard.  The  cate- 
gories are  primarily  based  on  the  density 
of  traffic  that  is  currently  moving  on  the 
line  or  can  be  demonstrated  with  speci- 
ficity to  be  reasonably  likely  to  move  on 
the  Une  to  the  Immediate  future.  These 
categories  are  set  forth  to  S  258.27(b •  <  1  > 
of  the  proposed  regulations. 

The  proposed  doisity  standards  do  not 
identify  an  toterstate  rafl  system.  Rath- 
er, the  density  standards  when  com- 
bined  with  the  other  elonents  of  these 
regulations,  identify  facilities  which  pro- 
vide for  substantial  movements  of  freight 
traffic  and  are  likely  to  survive  any  fu- 
ture restructuring  of  the  existing  sys- 
tem. It  must  l>e  remembered  that  section 
505  funding  is  toterlm  to  nature,  and 
that  subsequent  stodles  will  define  the 
rail  network  essential  to  the  national 
toterest. 
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Wtthln  corridors  of  consolidation  po- 
tentlBl,  as  id«itlfled  in  the  final  section 
503  report,  and  with  regard  to  certain 
lower  density  mainlines,  an  additional 
threshold  of  two  million  net  tons  of 
reveooe  freight  per  mile  originating  or 
termtnating  on  the  line  is  used  to  Identify 
lines  that  warrant  investment  to  meet 
long-term  service  needs.  Projects  which 
involve  a  consolidation  of  lines  or  coor- 
dination of  trafiQc  flows  are  given  prioWty 
over  projects  on  lines  of  similar  densities 
which  do  not  involve  a  consolidation  or 
coordination.  Thus,  \mder  the  proposed 
standard,  the  Administrator  would  not 
fund  a  project  within  a  corridor  of  con- 
solidation potential  unless  the  facility 
on  which  funds  are  to  be  expended  ca^ 
be  supported  as  a  consolidated  facility  or 
as  a  line  that  win  continue  to  be  neces- 
sary to  carry  substantial  traffic  which 
orlgtoates  or  terminates  on  the  line. 

(2)  Competiave  Freight  Services.  The 
presence  and  viability  of  rail  competition 
senrtog  major  markets  Is  an  Integral  ele- 
ment oi  a  high  capacity,  highly  efficient 
Intcfstate  raQ  netwoi^.  On  the  other 
hand,  rail  competition  now -exists  In 
maxiy  economic  centers  whose  traffic  base 
Is  too  small  to  sustain  the  ability  of  even 
two  Taflroads  In  the  market  to  compete. 
The  iffoposed  standards,  therefore, 
estaldkh  criteria  for  strengthening  com- 
petttloQ  through  two  distinct  types  of 
assistance. 

Fkst.  assistance  may  be  given  to  re- 
habilitate or  Improve  rail  lines  in  mar- 
kets where  there  Is  a  sufficient  level  of 
tralBc  to  supp<»t  competition  between 
two  luU  carriers,  l^e  proposed  standard 
win  assure  that  only  those  projects  which 
are  Justified  by  current  traffic  levels  and 
the  iJresence  of  few  rafl  carriers  in  the 
maiket  will  be  funded.  The  Information 
provided  under  S  258.7(a)  (10)  of  the 
pn^osed  regulations  will  be  expected  to 
confirm  the  strategic  role  of  a  carrier  In 
a  multi-road  market  as  justification  for 
assistance. 

Second,  assistance  may  be  given  to 
fund  costs  associated  with  the  withdraw- 
al of  the  apidlcant  from  a  market  when 
the  wllcant  denuxistrates  his  service  Is 
uneconomic  at  current  levels  of  competl- 
tlosL  Assistance  under  this  provision  may 
Inchxle  extraordinary  labor  costs  that  re- 
sult from  the  withdrawal. 

(I)  Special  Projects.  Projects  which 
eliminate  Identifiable  and  severe  public 
safety  hazards  will  be  deemed  to  have 
public  benefits  which  justify  the  public 
costs. 

(4)  Equipment  Rebuilding.  Most  rall- 
rocids  are  able  to  finance  acquisition  of 
new  eciulpment  without  recourse  to  Fed- 
eral assistance  programs.  Ft>r  those  rail- 
roads which  cannot  obtain  private  fl- 
n^wring  of  new  equipment,  the  loan 
guarantee  program  under  section  511  of 
the  Act.  as  amended,  Is  an  available  Fed- 
eral assistance  source. 

However,  because  financing  of  equip- 
ment zcbulldlng,  unlike  equipment  ac- 
qulsltloD.  may  not  be  available  from  pri- 
vate sources  or  apprtvrlate  under  sec- 
tion 511  of  the  Act,  the  fourth  standard 
with  respect   to   public   benefits   would 
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allow  for  funding  of  equipment  rebuild- 
ing If  that  equipment  Is  necessary  for  the 
applicant  to  serve  adequately  current  and 
reasmiably  prospective  traffic  which  orig- 
inates or  terminates  on  the  lines  of  the 
applicant.  Rebuilding  of  locomotives 
would  be  allowed  where  necessary  to  pro- 
vide local  service  and  switching. 

4.  Order  of  Funding.  Section  505  fb)  (2) 
of  the  Act  requires  the  Administrator  to 
**•  •  •  act  upon  each  •  *  *  application 
within  6  months  after  the  date  on  which 
all  required  Information  is  received." 
Applicants  will  be  notified  promptly 
whether  their  application  is  complete 
and.  if  not,  of  the  deficiencies.  Within  6 
months  after  the  date  on  which  the  ap- 
plication is  complete,  the  Administrator 
will  determine  whether  funding  of  the 
proposed  project  Is  in  the  public  interest. 
A  determination  by  the  Administrator 
that  the  proposed  assistance  Is  In  the 
public  Interest,  however,  does  not  auto- 
matically mean  that  the  proposed  proj- 
ect will  be  funded.  A  project  will  only  be 
funded  If  there  are  sufficient  appropri- 
ated funds  avsdlable  after  fimding  all 
other  projects  that  have  been  found  to 
have  greater  public  benefits  and  thus  a 
higher  priority  for  funding.  The  order  of 
funding  Is  set  forth  in  §258.29  of  the 
proposed  regtilatlons.  It  Is  anticipated 
that  demand  for  preference  share  fi- 
nancing will  be  such  that  funds  will  be 
avaflable  only  for  projects  In  the  higher 
priority  groups. 

Fiscal  year  1977  appropriated  funds 
became  available  for  commitment  on  the 
date  of  publication  of  the  final  stand- 
ards for  evaluations  and  determinations 
under  section  505  of  the  Act,  as  amended, 
and  each  application  rec^ved  by  that 
time  win  be  assigned  a  ftmdlng  priority 
based  on  Its  relative  public  benefits.  Po- 
tential applicants  for  fiscal  year  1977 
funds  should,  therefore,  file  their  ap- 
plications as  soon  as  possible.  Fiscal  year 
1978  appropriations  become  available  for 
commitment  on  October  1,  1977.  Projects 
which  have  been  approved  prior  to  that 
date  will  be  weighed  against  each  other 
on  that  date  for  available  fiscal  year  1978 
funds. 

5.  Priority  and  Dividend  Rate  of  Re- 
deemable Preference  Shares.  The  RTIA 
makes  two  changes  In  the  characteristics 
of  redeemable  preference  shares  as  pre- 
scribed In  sectlOTi  506  of  the  Act.  First, 
section  213  of  the  RTIA  provides  that 
the  Administrator  may  make  redeemable 
preference  shares  subordinate  to  any 
common  stock  that  was  issued  pursuant 
to  a  court-approved  reorganization  plan 
under  section  77  of  the  Bankruptcy  Act 
(11  U.S.C.  205)  and  In  exchange  for  se- 
curities that  were  senior  in  right  to  com- 
mon stock.  If  the  railroad  was  in  reor- 
ganization under  section  77  prior  to  Feb- 
ruary 5,  1976.  Second,  section  214  of  the 
RTIA  modifies  the  dividend  rate  payable 
on  preference  shswes  by  requiring  a  min- 
imum of  fifteen  suinual  redemption  pay- 
ments (except  in  the  event  of  prepay- 
ment) and  providing  a  maximum  yield 
with  respect  to  those  shares  which  are 
used  solely  to  reduce  the  deferred  main- 
tenance on  faculties.  With  respect  to  this 
latter  change,  section  214  of  the  RTIA 


provides  that  the  yield  on  such  shares 
shall  not  be  less  than  the  minimum  yield 
that  could  be  calculated  imder  sections 
506(a)(3)  and  (4)  of  the  Act  or  more 
than — 

Such  railroaxi's  rate  of  return  on  total  cap- 
ital (represented  by  the  ratio  which  such 
carrier's  net  Income,  Inchidtng  Interest  on 
long-term  debt,  b<Ht5  to  the  sum  of  ttie  av- 
erage shareholder's  equity,  leag-term  debt, 
and  accumulated  deferred  income  tax  credits 
i(H  the  3  fiscal  yean  preceding  the  date  of 
submission  of  the  t4>pUcatloB.)  as  determined 
la  accordance  with  the  nntterm  system  of  ac- 
counts promulgated  by  the  Jlntorstate  Com- 
merce] Ojmmlsslon  In  those  cases  in  which 
such  rate  of  return  exceeded  such  minimum 
permissible  yield. 

For  the  purpose  of  this  section,  de- 
ferred maintenance  Is  defined  as  the  ac- 
cumulated physical  deterioration  In  the 
component  parts  of  a  railroad  facility, 
SB  defined  in  section  501(3)  of  the  Act,  as 
amended,  which  causes  that  f£u:ility  to 
fan  to  meet  the  stcmdard  reasonably 
necessary  to  provide  adequate  freight 
services.  The  amount  of  deferred  main- 
tenance that  exists  on  aJlne  Is  therefore 
related  to  the  type  and  density  of  traffic 
and  the  desired  quality  of  service,  as  well 
as  the  previous  condition  of  the  facility. 

The  assessment  of  the  physical  con- 
dition or  remaining  useful  life  of  the 
component  parts  of  a  facility  and  the 
amount  of  deferred  maintenance  In  a 
facility  must  be  based  on  engineering 
and  maintenance  practices  customary  in 
tile  Industry.  The  deteimlnation  must  be 
made  by  professionally  qualified  rail- 
road engineers  and  managers,  projecting 
the  quantities  and  types  of  work  neces- 
sary to  restore  the  f  aelllty  to  a  condition 
adequate  to  meet  cuneat  service  require- 
ments. The  Administrator  will  review 
the  applicant's  submittal  In  this  regard 
and  carefully  examine  the  methodology 
and  assumptions  used  to  calculate  the 
amount  and  type  deferred  maintenance 
associated  with  a  pro  jeot. 

Where  it  is  deteamtned  that  the  pro- 
posed Federal  assistance  Is  to  be  "  *  *  • 
expended  solely  to  reduce  deferred  main- 
tenance on  facilities  •  •  ♦",  a  schedule  of 
dividend  and  redemptlen  payments  for 
the  preference  shares  wfll  be  established 
which  produces  the  maximum  yield  per- 
missible under  section  506(a)  (5)  of  the 
Act,  as  amended,  m  the  case  of  shares 
Whose  proceeds  result  in  no  reduction 
In  the  level  of  deferred  maintenance  on 
facilities,  a  schedule  of  dividend  and  re- 
demption payments  wHl  be  established 
which  results  in  a  yield  that  equals  the 
cost  of  money  to  the  government,  ex- 
cept where  the  public  benefits  associated 
With  the  proposed  project  clearly  warrant 
a  lower  yield.  In  all  other  cases,  the  yield 
will  be  a  weighted  average  that  reflects 
the  portion  of  total  project  cost  which  is 
expended  to  reduce  deferred  mainte- 
nance. 

REVISIONS  NOT  REQUIRED  BY  THE  RTIA 

Revisions  not  requiied  by  the  RTIA 
are  proposed  In  five  areas.  Rrst,  the  re- 
quirements of  S  §258.9  (a)  and  (b).  258.- 
13,  and  258.15  of  the  regulations  win  be 
deleted  because  they  set  forth  statutorily 
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prescribed  duties  or  powers  of  the  Ad- 
ministrator or  Comptroller  Oeneral  of 
the  United  States  or  deal  with  matters 
that  are  more  prtq^erly  addressed  In  the 
financing  documents.  If  an  applicaticm  is 
approved,  purchase  of  redeemable  pref- 
erence shares  will  occur  in  accordance 
with  a  financing  agreement  which  will 
include  suQh  terms  and  conditions  as 
the  Administrator  deems  appropriate, 
consistent  with  the  purposes  of  the  Act. 
The  terms  and  conditions  that  will  be 
imposed  as  a  minimum  in  the  financing 
docimients  will  be  discussed  with  appli- 
cants at  an  appropriate  time  during  the 
application  process. 

Second,  it  is  proposed  thsU;  renumbered 
§258.9  (c),  (d)  and  (e)  be  revised  to 
require  the  submission  of  additional  bal- 
ance sheet  or  Income  statement  data 
needed  to  assess  accurately  the  applU 
cant's  financial  condition  both  before 
and  after  giving  effect  to  the  assistance 
requested  in  the  application.  There  has 
been  added  to  the  provisions  of  §  258.9(c) 
a  requlremoit  that  applicants  submit  the 
most  recent  year-end  general  balance 
sheet  certified  by  applicant's  independ- 
ent public  accoimtants,  if  available.  Sec- 
tion 258.9(d)  has  been  revised  to  add  the 
requirements  of  (1)  a  submission  of  ap- 
plicant's most  recent  annual  income 
statement  certified  by  applicant's  inde- 
pendent public  accoimtants.  If  available. 
(2)  a  spread  sheet  showing  unaudited 
monthly  and  year-to-date  income  state- 
ment data  for  the  calendar  year  in  which 
the  application  Is  filed,  (3)  estimated 
month-end  balance  sheets  for  the 
months  between  the  date  of  the  un- 
audited balance  sheet  presented  in  Ex- 
hibit C  and  the  filing  of  the  application, 
and  (4)  a  forecasted  balance  sheet  as  at 
the  year  end  for  the  year  in  which  the 
application  was  filed.  Section  258.9 (^e)  Is 
amraided  to  add  the  requirement  of  fore- 
casted year-end  balance  sheets  for  each 
of  the  four  years  subsequent  to  the  year 
in  which  the  application  te  filed,  both 
before  and  after  giving  effect  to  the  pro- 
ceeds of  the  assistance  requested  in  the 
application.  An  applicant  which  does  not 
submit  a  balance  sheet  and  income 
statement  that  have  been  certified  by 
independoit  public  accountants,  as  re- 
quested in  §  258.9  (c)  and  (d) ,  will  be  re- 
quired to  supply  such  statements  prior  to 
closing  in  the  event  its  ai^lication  for 
financisd  assistance  is  £4>proved,  and 
execution  of  the  financing  documents 
win  be  conting^it  upon  such  certification 
being  satisfactory  to  the  Administrator. 

Third,  in  response  to  cmnments  by 
several  applicants  that  more  guidance  is 
desired  with  respect  to  environmental 
assessments,  S  258.7(a)  (8)  ot  the  regu- 
lations has  been  revised  and  an  appoidix 
to  the  regulations  has  been  added  which 
sets  forth  required  environmental  In- 
formation. 

Since  publication  of  the  initial  regu- 
lations on  October  8, 1976,  FHA  has  pub- 
lished procedures  for  c<xnputing  the  in- 
ternal rate  of  return  c«i  proposed  proj- 
ects. Accordingly,  |  258.7(a)  (4)  (y)  has 
been  revised  to  require  applicants  to  fol- 
low that  method<dogy. 


FijiaUy,  a  new  {  258.7 (a>  (^11)  has  been 
added  which  permits  an  'applicant  to 
supplement  his  appllcatl<m  with  tmy  ad- 
ditional Information  that  the  applicant 
feds  will  assist  the  Administrator  in 
making  the  evaluations  or  determina- 
tions required  by  the  Act  or  otherwise 
supports  the  implication. 

The  Impact  of  section  505  assistance, 
including  the  Infiatlonary  Impact  of  the 
regulations,  was  fully  considered  prior 
to  publication  of  the  Initial  regulations 
on  October  8,  1976.  The  standards  pro- 
ix>sed  herein  will  not  affect  the  overall 
costs  or  benefits  of  the  program  as  it  was 
set  fMlh  in  the  initial  regulations.  Ac- 
cordingly, an  evaluation  of  the  expected 
Impact  of  the  regulations  pursuant  to  the 
Department  of  Transportation  Policies  to 
Improve  Analysis  and  Review  of  Regu- 
lations (41  FR  16200)  is  not  required. 

Any  person  or  organization  may  sub- 
mit written  data,  views,  or  comments  on 
these  proposed  amendments  to  the  Office 
of  C?hief  Counsel,  Federal  Railroad  Ad- 
ministration, 400  Seventh  Street,  SW., 
Washington,  D.C.  20590.  All  material  re- 
ceived on  or  before  February  24.  1977, 
will  be  considered  by  the  Administrator 
before  taking  final  action  on  the  pro- 
posed amendments.  To  the  extent  prac- 
ticable, comments  received  after  that 
date  will  also  be  considered.  All  com- 
ments received  will  be  available  for 
examination  during  regular  business 
hours  in  Ro(»n  5101,  Nassif  Building,  400 
Seventh  Street,  SW..  Washington,  D.C. 
The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  comments 
received. 

In  consideration  of  the  foregoing.  It  Is 
proposed  that  49  CFR  Part  258  be 
amended  as  follow.^: 

1.  The  heading  to  the  regulations  is 
amended  to  read: 

PART  258 — REGULATIONS  GOVERNING 
SECTION  505  OF  THE  RAILROAD  RE- 
VITAUZATION  AND  REGULATORY  RE- 
FORM ACT  OF  1976 

Subpart  A — Prac*dur*s  for  Application*  for 
Preference  Share  Financinf 

Sec. 

258.1  ApplloabUity. 

258.3  Definitions. 

258.5  miglblUty. 

258.7  Form  and  content  of  application 

258.9  Required  exhibits. 

268. 1 1  PreeppUcatlon  and  applicat  ion  proce- 
dure. 

258.13  Information  requests. 

258.15  Waivers  and  modifications. 

Subpart  B — Standards  for  Evaluations  and  Oo> 
terrninationa  Under  Section  505<b)<2)  of  Ot* 
Act 

258.17     Purpose. 

258.19    Definitions. 

258.21     Evaluation  process. 

258.23  Cost  of  funds  available  from  other 
sources. 

258.25  Public  Interest  In  supplementing  to- 
tal rallroMl  funding. 

258.27     Public  beneQta  and  costs. 

268J29     Order  of  funding. 

Appendix — Savlronmental  Assessments. 

AxrrHMUTT:  Railroad  RevltaUzatlon  and 
Bagulatary  Reform  Act  of  1978,  Pub.  L.  94- 
aiO.  M  Mmwrtwl;  tb»  Department  of  Tnna- 
portatloB  Act,  4*  VB.O.  IMl  at  seq.,  R«guU- 
ttooa  flf  th»  OOo*  ot  the  Secretary  of 
TrMi^>artatloD,  49  Cnt  1.49(ti)  . 


§  238.1       l.\niended] 

2.  In  the  first  soitence  of  S  258.1,  the 
phrase  ",  as  ammded"  is  inserted  after 
"1976." 

3.  Section  258.3(a)  Is  revised  to  read: 

§  258.3     Definitions. 

(a)  "Act"  means  the  Railroad  Revitali- 
zation  and  RegulaUxr  Reform  Act  of 
1976  (Pub.  L.  94-210.  Febnury  5,  1976  • . 
as  amended. 

4.  Section  258.3(g)  Is  dieted,  and 
S  258.3  (h)  and  (i)  are  redesignated  as 
§  258.3  (g)  and  (h) ,  respectively. 

5.  Section  258.3 (J)  is  deleted,  and 
§  258.3  (k)  through  (p)  are  redesignated 
as  S  258.3  (1)  through  (n) ,  respectively. 

6.  Section  258.7(a)(4)  (v),  and  (8>  are 
revised  to  read: 

§  258.7      Form    and    roiilrnl    of    applivu- 
tion. 


»a» 
(41 


•   •   • 


(v>  Estimated  rate  of  return  on  tlie 
project,  calculated  in  accordance  with 
the  methodology  set  forth  in  subpajl^C 
of  part  260  of  TiUe  49  of  the  Code  of 
Federal  Regulations  (42  FR Janu- 
ary 25.  1977  >. 

•  •  •  *  « 

<8t  Detailed  assessment  of  the  impvact 
of  the  project  on  the  envirxmment,  in  the 
general  format  and  Including  the  infor- 
mation set' forth  in  the  appwidix  to  this 
part. 

7.  The  word  "and"  following  the  semi- 
colon in  §  258.7(a)  (9)  is  deleted.  S  258.7 
(aMlO)  is  renumbered  as  S  258.7(a)  (12 > . 
and  two  new  sections  numbered  258.7(a  > 
(10)  and  (11)  are  inserted  which  read: 

(a)    •  •  • 

(10)  A  narrative  statement  detailing 
management's  long-term  program  to 
achieve  or  maintain  applicant's  ability  to 
provide  ess^itial  rail  freight  services  as 
a  viable  business  enterprise.  TTie  state- 
ment shall  Include  as  a  minimum  a  dis- 
cussion of  each  (rf  the  elenents  Usted 
'as  (1)  through  (vill)  In  this  section  in- 
cluding how  each  relates  to  the  four  year 
financial  forecasts  provided  in  Exhibits 
E  and  O  of  the  application.  The  state- 
ment should  not  be  limited,  however,  to 
the  next  four  years,  but  should  cover  a 
period  sufficioit  in  managemoit's  Judg- 
ment to  demonstrate  applicant's  ability 
to  maintain  adequat^^  on  a  continuing 
basis  plant  and  equipment  and  meet  all 
present  and  future  financial  obligations. 

(1)  Applicant's  current  and  prospective 
trafiQc  base,  including  by  commodity  and 
geographic  region  major  markets  served, 
major  interchange  points,  and  market 
development  plans. 

(ii)  Applicant's  current  operating  pat- 
terns, and  plans,  if  any,  to  enhance  its 
ability  to  serve  the  progjective  traffic 
base  identified  hi  (a)  (1)  of  this  section. 

(iiii  System-wide  plems  to  maintain 
(A)  equipment  and  (B)  right-of-way  by 
major  segments  at  levels  adequate  to 
serve  markets  and  maintain  operating 
patterns  disciissed  in  (i)  and  (11)  above. 

(Iv)  Active  <x  iHoposed  plans,  if  any. 
including  any  appUcatloD  currentl>- 
pmdtng  Ixtore  the  Commissloa.  to  seek 
a  corporate  merger  with  another  carrier. 
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(T)  Specific  plans  for  rationaUzation 
of  marginal  or  uneconomic  services  In- 
cludins  coordination  with  other  carriers 
In  Jointly  served  markets,  withdrawal 
frooB  markets  served  by  two  railroads 
other  than  the  applicant  and  In  which 
the  applicant's  services  produce  mar- 
ginal or  no  earnings,  and  the  abandon- 
ment of  uneconomic  facilities. 

(vl)  Facilities  and  services  not  dis- 
cussed In  (v)  above  that  are  ph^'slcally  or 
operationally  susceptible  to  consolidation 
or  coordination  with  other  carriers  or 
Internally,  and  simmunary  of  plans  or 
discissions  with  other  carriers  regarding 
same. 

(vii)  Relationship  of  ciuTcnt  requests 
fco-  Federal  financial  assistance  to  the 
program  discussed  in  this  section,  Includ- 
ing a  specific  explanation  of  the  Impact 
of  tbe  assistance  as  stated  In  the  financial 
forecasts  of  applicant  In  Exhibits  E 
and  O. 

(vlli)  Any  plans  to  seek  further  finan- 
cial assistance  from  the  FRA:  or  as- 
slstimce  fnnn  any  other  public  source 

(ix)  A  full  explanation  of  the  meth- 
odology and  reasoning  used  in  making 
the  analyses  specified  in  tills  section  to- 
gether with  supporting  documentation  as 
appropriate. 

<11)  Any  Information  that  the  appli- 
cant deems  appropriate  to  convey  a  full 
and  complete  understanding  erf  the  proj- 
ect and  its  impact  or  to  assist  the  Admin- 
istrator in  making  the  statutorily  pre- 
scribed determinations;  and 

§  258.9      [Amended] 

8.  Section  258.9(a)  and  (b)  are  de- 
leted, and  1258.9  (c)  through  (1)  are 
redesignated  as  S  258.9  (a)  through  (j), 
reowcttvely,  with  concomitant  changes 
In  the  lettering  of  the  exhibits  required 
therein. 

9.  Tht  portion  of  renumbered  !  258.9 
(c)  tfarough  the  colon  Is  revised  to  read : 

•  •  •  •  • 

(c>  Exhibit  C.  A  copy  of  applicant's 
moei  recent  year-end  general  balance 
sheet  certified  by  applicant's  Independ- 
ent iiulillc  acocNUttants.  If  available,  and 
a  avT  of  applteant's  most  recent  un- 
aodltod  lenetal  balance  sheet  as  of  a 
'  date  no  less  recent  than  Ihe  end  of  the 
third  month  preceding  the  date  of  filing 
of  anb  ap^lcatlon.  The  unaudited  bal- 
anee  dieet  shall  be  presented  in  account 
form  and  detail  as  required  in  schedule 
200  of  the  Commission's  annual  report 
R'l  or  R-3,  as  appropriate,  together  with 
the  foUowlng  sdiedules  (where  changes 
in  accoants  from  the  end  of  the  prior 
year  to  date  ot  the  appllcatkm  have  not 
been  slgnlflcant,  copies  of  the  appr(H>rl- 
ate  fcfaedules  in  the  prior  year's  R-1  or 
R-3  wtth  marginal  notations  listing  the 
changes  may  be  submitted) . 

10.  Renimibered  !  258.9  <d)  and  (e) 
are  revised  to  read: 

•  •  •  •  • 

(d)  SxhiMt  D.  Applicant's  most  re- 
cent annual  Income  statement  certified 
Inr  AKilicant'i  independent  puhlie  ac- 
couatanta,  tf  available,  and  a  spread 
sheet  showing  miandlted  monthly  and 


year-to-date  income  statement  data  for 
the  calendar  year  in  which  the  applica- 
tion Is  filed  In  account  form  similar  to 
that  reqiuired  In  column  (a)  of  schedule 
300  of  annual  report  R-1  or  R-2,  as  ap- 
propriate. For  those  monUis  preceding 
and  ending  upon  the  date  of  the  un- 
audited balance  sheet  presented  in  Ex- 
hibit C,  the  Income  statement  data  shall 
be  reported  on  an  actual  basis  and  so 
noted.  For  those  months  between  the 
dates  of  the  unaudited  balance  sheet 
and  the  filing  of  the  application,  the 
income  statement  data  shall  be  reported 
on  an  estimated  basis  and  so  noted  and 
shali  be  submitted  in  conjimction  with 
corresponding  estimated  month-end  bal- 
ance sheets.  For  those  months  between 
the  dates  of  the  application  and  the  end 
of  the  year,  the  Income  statement  data 
shall  be  presented  on  a  forecasted  basis 
and  so  noted  and  shall  be  submitted  in 
conjunction  with  a  forecasted  balance 
sheet  as  at  the  year  end. 

(e)  Exhibit  E.  Spread  sheets  showing 
for  each  of  the  four  years  subsequent  to 
the  year  in  which  the  application  is 
filed,  both  before  and  after  giving  effect 
to  the  proceeds  of  the  assistance  re- 
quested in  the  application: 

(1)  Forecasted  smnual  Income  state- 
ment data  in  account  form  and  detail 
similar  to  that  required  In  colimin  (a) 
of  schedule  300  of  anniial  report  R-1  or 
R-2  as  appropriate;  and 

(2)  Forecasted  year-end  bcdance  sheets 
in  account  form  and  detail  similar  to 
that  required  in  schedule  200  of  annual 
report  R^l  and  R-2,  as  appropriate. 

These  spread  sheets  shall  be  accom- 
panied by  a  statement  setting  forth  the 
bases  for  such  forecasts. 

ll.Renimabered  S  258.9(f)  (1)  Is  amend- 
ed by  Inserting  the  word  "unaudited" 
immediately  prior  to  the  words  "balance 
sheets"  and  by  strildng  ''Ekhibit  E"  and 
inserting  In  lieu  thereof  "Exhibit  C". 

12.  Sections  258.13  and  258.15  are  de- 
pleted, and  SS  258-17  and  259.19  are  re- 
numbered as  §§  258.13  and  258.15,  re- 
spectively. 

13.  A  new  Subpart  B  is  added  which 
shall  read: 

Subpart  B — Standards  for  Evaluatkui  and  Datar- 
mkiationa  Undar  Saction  50S(b>(2)  ortfia  Act 

Sec. 

268.17     Puipoee. 

358. 1»     DeanlUons. 

268.21    Evaluatioii  process. 

268.23     Cost  of  fUQds  available  from  other 

sources. 
268JC    PubUc    IntMeat    In    supplementing 

total  railroad  funding. 
258.77  Public  benefits  and  costs. 
268.29     Order  of  funding. 

(Sec.  605,  Railroad  Revltallsatlon  and  Begu- 
Uatory  Rafcrm  Act  of  1978  (Pub.  L.  94-210, 
as  amended) .) 

Subpart  B — Standards  for  Evaluations  and 
Determinations  Under  Section  905(b) 
(2)  of  the  Act 

§  258.17     Pnrpoae. 

This  subpart  ];»«scrlbes  standards  In 
acccrdance  with  which  the  Administra- 
tor will  make  the  evaluations  and  deter- 
minations required  und»'  section  505(b) 
(2)  of  the  Act. 


1 2S8.19     Dcfinitioiu. 

As  used  In  this  subpart — 

(a)  "Consolidation"  means  the  com- 
bination of  separate  rail  facilities  into 
fewer  facilities  and  the  abandonment  of 
the  excess  facilities. 

(b)  "Coordination"  means  the  combi- 
nation of  rail  freight  trafiQc  fiows 
through  the  use  of  joint  facilities  ar- 
rangements or  internally  that  result  in 
a  partial  or  complete  discontinuance  of 
service  on  the  less  essential  facility. 

(c)  "Corridor  of  consolidation  poten- 
tial" means  a  corridor  of  consolidation 
potential  as  Identified  in  the  Final 
Standards,  Classification  and  Designa- 
tion of  Lines  of  Class  I  Rallroexls  In  the 
United  States,  published  by  the  United 
States  Department  of  Transportation 
pursuant  to  section  503(e)  of  the  Act. 

(d)  "Excess  Woi*lng  C^apltal"  means 
the  amount,  If  any,  by  which  the  current 
assets  of  an  applicant  (consisting  of 
cash,  cash  equivalents,  and  accounts  and 
notes  receivable)  exceeds  the  sum  of  (1) 
current  liabilities  of  the  applicant  and 
(ii)  long-term  debt  due  within  tme  year, 
deducting  special  fimds,  if  any,  to  be 
used  to  pay  that  debt,  and  the  deploy- 
ment of  which  working  capital  is  not 
likely  to  impair  the  continuing  opera- 
tions of  the  railroad. 

(e)  "Mainline"  means  a  line  that  has 
an  overall  annual  traflQc  density  ol  at 
least  five  million  gross  ton-miles  per 
mile. 

(f)  "Ratio"  means  the  applicant's  fis- 
cal 1975  rate  of  return  m  total  capital, 
represented  by  the  ratio  which  such  ap- 
plicant's net  Income,  Including  interest 
on  long-term  debt,  l>ore  to  the  sum  of 
average  shareholders'  equity,  Icmg-term 
dd[>t,  and  accimiulated  deferred  income 
tax  credits  in  fiscal  year  1975. 

(g)  "Return"  means  the  anticipated 
after-tax,  internal  rate  of  return  on  a 
proposed  project,  computed  In  accord- 
ance with  the  methodology  set  forth  in 
Subpart  C  of  Part  280  of  "Htle  49  <rf  the 
Code  of  Federal  Regulations  (42  FR  4652, 
January  25,  1977). 

§  258.21     Evaluation  process. 

(a)  SecUon  505(b)  (2)  cf  the  Act  re- 
quires the  Administrator  to  consider  the 
following  three  factors  in  determining  if 
financial  assistance  amdled  for  under 
this  part  is  in  the  public  Interest: 

I  (1)  The  availability  of  funds  from 
other  sources  at  a  cost  which  is  reason- 
able under  principles  of  prudent  railroad 
financial  management  In  light  of  the 
railroad's  projected  rate  of  return  for 
the  project  to  lie  financed  and  the  ap- 
plicant's Ratio. 

(2)  The  interest  of  the  public  In  sup- 
plementing  such  other  funds  as  may  be 
available  for  railroad  ftaandng;  and 

<8)  The  public  benefits  to  be  realized 
from  the  project  to  be  financed  in  rela- 
tion to  the  public  costs  of  such  financing 
and  whether  the  pvopoeed  i»oject  will 
return  pubUc  ben^ts  sufficient  to  justify 
such  public  costs. 

(b)  Ih  accordimce  with  section  505(a) 
of  the  Act,  this  subpcurt  sets  forth  stand- 
ards for  each  of  the  ttiree  factors  Usted 
above,  by  which  the  Administrator  will 
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make  his  determination  of  whether  the 
requested  financial  MBhrtaTWO  li  In  ttie 
public  Interest.  Except  irtwra  otherwlw 
stated  in  this  sohpart.  all  of  the  stand- 
ards must  be  satisfied  In  (xder  for  the 
applicant  to  qualify  for  the  requested 
financial  assistance.  Hie  Administrator 
retains  discretion  to  determine  the  ap- 
propriate level  of  funding  for  an  projects 
that  qualify  for  assistance. 

§  258.23     Coet  of  funds   available   from 
other  sources. 

(a)  General.  Funds  available  from 
otiier  sources  may  take  the  form  of  bor- 
rowed money,  excess  working  ci^tal,  or 
new  equity  capital.  Where  the  form  of 
alternative  financing  combines  one  or 
more  of  these  forms,  an  analysis  ot  esudi 
affected  form  wiD  \x  made  indepaid- 
ently.  For  example,  if  convertible  debt  is 
available,  the  cost  of  such  ddt>t  will  be 
evaluated  against  the  standards  below 
as  if  the  convertible  debt  were  borrowed 
money,  and  as  if  conversion  to  new 
equity  capital  would  occur  immediately 
on  issuance.  The  Administrator  will  re- 
view the  statement  submitted  under 
I  258.7(a)  (7)  of  this  part  to  determine 
whether  applicant  has  thoroughly  ex- 
plored all  alternative  sources  of  funds, 
including  funds  available  from  affiliated 
companies  or  pursuant  to  transactions 
imder  section  15(19)  of  the  Interstate 
Commerce  Act,  49  U.S.C.  15(19) . 

(b)  Standards.  (1)  Borrowed  Money. 
The  cost  at  borrowed  money  will  be 
deemed  to  be  imreasonahle  under  prin- 
ciples ot  prudent  railroad  financial 
management  if  any  of  the  following  is 
true. 

(1)  The  aftCT-tax,  effective,  annual- 
ized cost  (expressed  as  a  percentage  and 
including  interest,  placement,  trustee's 
and  other  r^ated  charges)  of  b(»Towed 
money  (hereafter  in  this  f  258.23(b)  (1) 
referred  to  as  "COef)  is  equal  to  or 
greater  than  the  Return,  and  the  Cost  is 
higher  than  the  current  market  yield  on 
debt  securities  of  like  tenor  of  the  appli- 
cant or,  if  nc»e,  tbea.  the  msu-ket  yield 
on  debt  securities  of  like  tenor  oi  other 
onnpanies  having  a  similar  Moody's  bond 
rating; 

(ii)  Ttie  financial  condition  and  oper- 
ating results  of  the  applicant  (after  giv- 
ing effect  to  a  project's  net  cash  stream) 
appear  inadequate  to  enable  the  appli- 
cant to  service  its  total  debt;  or 

(iii)  The  amount  of  borrowed  money  is 
less  t^an  25%  ot  the  denominator  of  the 
applicant's  Ratio  and  the  borrowing 
would  result  in  a  reduction  of  more  than 
10%  in  the  applicant's  Ratio,  computed 
by  adding  an  amount  equal  to  the  ix'od- 
uct  of  the  Return  and  the  borrowed 
money  to  the  numerator  (tf  the  Ratio,  and 
an  amount  equal  to  the  product  of  (I) 
the  borrowed  moner  and  (II)  the  sum  of 
100%  and  the  spread  between  the  Return 
and  the  Cost  (computed  by  subtracting 
the  Cost  from  the  Return)  to  the  de- 
nominator of  the  Ratio. 

(2)  Excess  Workittg  CitpttaL  The  cost 
of  Excess  Working  Chpttal  wlH  be 
deemed  to  be  unreMonahto  mder  prta.- 
ciples  of  prudent  raSnMid  ttnanrlal  man- 
agement if  (i)  the  after-tax  oppertunMgr 


cost.  e]q>rea8ed  as  an  annual  percentage 
rate  r^iresenting  the  return  available  on 
short  term  securities  customarily  invested 
in  b^  the  applicant  (hereafter  in  this 
i  258.23(b)  (2)  referred  to  as  "Oost") ,  of 
aiHiUcant's  Excess  Wcx-klng  Capital  is 
equal  to  or  greater  tham  the  Return;  and 
(ID  the  railroad's  Ratio  is  reduced  by 
more  than  10%  when  an  amount  equal 
to  the  product  of  the  Excess  Working 
Capital  to  be  used  for  the  project  and 
tJoe  negative  spre^  between  the  Return 
and  the  Cosi  (com^puted  by  subtracting 
the  Cost  from  the  Return),  is  added  to 
both  the  numerator  and  the  denominator 
of  the  Ratio. 

(3)  New  Equity  Capital,  (i)  Common 
Stock.  The  cost  of  new  common  stocky 
equity  will  be  deemed  to  be  unreasonable* 
under  principles  of  prudent  railroad  fi- 
nancial management  if  either  of  the 
following  is  true. 

(A)  An  amount  equal  to  the  product  of 
the  consideration  to  be  received  by  the 
applicant  or  its  holding  company  upon 
the  issuance  and  sale  of  new  common 
stock  equity  (hereafter  in  this  {  258.23 
(b)(3)  referred  to  as  "Consideration") 
and  the  sum  of  100%  and  the  Return  is 
less  than  an  amount  equal  to  the  product 
of  the  tangible  tx>ok  value  per  common 
share  immediately  prior  to  the  issuance 
and  sale  of  new  common  stock  equity 
and  the  number  erf  shares  of  common 
stock  to  be  issued  and  sold ;  or 

(B)  The  amount  of  (Consideration  is 
less  than  25%  of  the  denominator  of  the 
ai^dicant's  Ratio  and  the  issuance  and 
sale  would  result  in  a  reducticm  of  more 
Uian  10%  in  the  apiiUcant's  Ratio,  com- 
puted by  adding  an  amount  equal  to  the 
product  of  the  Return  and  the  Ck>nsider- 
ation  to  the  numeratcnr  of  the  Ratio,  smd 
an  amount  equal  to  the  product  ot  the 
Consideration  and  the  siun  of  100%  and 
the  Return  to  the  denominator  of  the 
Ratio. 

(ii)  Preferred  Stock.  The  cost  of  new 
preferred  stock  equity  will  be  deemed  to 
be  unreasonable  under  iHinciples  (rf  pru- 
doit  railrocui  financial  management  if 
either  of  the  following  is  true. 

(A)  llie  effective  annualized  eost  (ex- 
(Hressed  as  a  percentage  and  including 
dividends  and  placement  charges)  of  the 
preferred  stock  (hereafter  in  this  sub- 
paragraph 258.23(b)(3)  referred  to  as 
"Coet")  is  equal  to  or  greater  than  the 
Return;  or 

(B)  The  amount  ot  Consideration  is 
less  than  25  percoit  of  the  denominator 
of  the  applicant's  Ratio  and  the  issuance 
and  sale  would  result  in  a  reductiMi  of 
more  than  10  percent  in  the  applicant's 
Ratio,  cfMnputed  by  adding  an  amount 
equal  to  the  product  of  the  Return  and 
the  new  preferred  stock  equity  to  the 
numeistcn-  ot  the  Ratio,  and  an  amount 
equal  to  the  product  of  the  new  preferred 
stock  equity  and  the  sum  of  100  percent 
and  the  spread  between  the  Return  and 
the  Cost  (computed  by  subtracting  the 
Cost  from  the  Return)  to  the  denomina- 
tor of  the  Ratio. 

(lil)  NotwMistanAng  subdivisions  (b) 
(3)  (O  and  (ti>  ofthlB  section,  the  stand- 
ard wfll  not  be  deemed  to  be  satisfied  if 
llie  apidlcant's  long-term  debt  prior  to 


the  issuance  and  sale  of  new  equity  c&iA- 
tal  exceeds  87  percent  of  its  total  capi- 
talisation. 4 

§  258.25      Public  interest  in  supplentrnl- 
ing  total  railroad  funding. 

(a)  GeneraL  The  standards  set  forth 
in  paragraph  (b)  of  this  section  will 
enable  the  Administrator  to  evaluate  an 
applicant's  long-term  role  in  a  viable 
n«.tinrnt^i  rail  system  in  order  to  determine 
tiiat  the  applicaticm  is  consistent  with 
"ttie  interest  of  the  public  in  supidement- 
ing  such  oth»  funds  as  may  be  available 
for  railroad  financing,"  as  stated  in  sec- 
tiCHi  505(b)  (2)  (b)  of  the  Act. 

(b)  Standards,  (i)  Management's  long - 
term  program  sulnniUed  under  S  258.7 
(a)  (10)  of  this  part  is  reasonably  Ukel.v 
to  assure  that  essential  rail  freight  ser\  - 
icea  currently  provided  by  the  appUcant 
wiU  continue  to  be  provWed  by  the  ap- 
Idicant  as  a  viable  business  mterprise  or 
by  another  carrier  as  the  result  of  a 
merger  of  companies  (»  consoUdatlon  of 
lines,  and  the  financing  applied  for  will 
contribute  to  that  program. 

(ii)  The  appUcant  is  reasonably  likely 
to  be  al^e  to  redeem  any  preference 
shares  issued  to  finance  the  project  ac- 
cording to  a  dividend  and  redemption 
schedule  which  results  in  a  yield  as  set 
forth  in  psu^graph  (b)  (iii)  of  this  sec- 
tion. 

(iii)  The  Return  on  the  proposed  proj- 
ect is  not  less  than  the  yield  on  the  re- 
deemable preference  shares,  expressed  as 
the  effective  annual  percentage  rate  ap- 
I^icable  from  the  date  of  issuance  of  tlie 
shares,  which  shall  be: 

(A)  in  the  case  ol  shares  whose  pro- 
ceeds are  to  be  expended  solely  to  reduce 
the  level  of  deferred  maintenance  on 
facilities,  equal  to  the  applicant's  aver- 
age rate  of  return  on  total  capital,  as 
defined  in  section  508(a)  (5)  of  the  Act. 
for  the  three  fiscal  years  preceding  the 
date  of  sitenissicxi  of  the  application: 

(B)  in  the  case  of  shares  whose  pro- 
ceeds result  in  no  reduction  in  the  level 
of  deferred  maintenance  on  facilities, 
equal  to  the  cost  of  money  to  the  govern- 
ment, except  where  the  public  benefit.<; 
associated  with  the  p»t>ject  clearly  war- 
rant a  lower  yield:  and 

(C)  in  all  other  cases,  equal  to  a 
weighted  average  yield  determined  by 
aprdying  the  yields  obtained  in  para- 
graphs (b>  (iii)  (A),  and  (B)  of  this  sec- 
tion to  the  appropriate  portiem  of  the 
total  project  cost.  In  no  event  shall  the 
yield  under  this  subparagraph  (iii)  be 
lower  than  the  minimum  E>ermisslble 
yield  determinable  under  sections  506' a  ' 
'3'  and  '4i  of  the  Act. 

§  258.27      Publir  tx-iielil*  and  ro».l>. 

(a)  General.  Each  project  for  which 
assistance  is  sought  must  satisfy  a  set  of 
public  benefit  standards  based  on  na- 
tional goals  and  objectives  in  order  to 
qualify  for  funding.  Public  benefits  and 
costs  related  to  rail  facility  improve- 
ments encompass  a  wide  range  of  values 
and  are  not  easily  quantified.  Because  of 
the  multiplicity  of  peotlect  typn.  varia- 
ti<His  between  applicants  and  Vbgtr  mar- 
kets, and  the  difficulty  (tf  measuring  cer- 
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tain  benefits  and  cosUs,  consicicratioi)  of 
public  benefits  and  costs  is  accomplished 
througli  identification  of  broad  categor- 
ies of  projects  for  whicii  ttie  public  bene- 
fits associated  with  proposed  projects  are 
substantial  and  will  equal  or  exceed 
whatever  monetary  and  social  costs  are 
involved,  subject  to  an  assessment  of  its 
environmental  impact. 

(b)  Standards.  The  public  benefits  as- 
sociated with  a  proposed  project  will  be 
deemed  to  Justify  the  public  costs  as- 
sociated with  the  project  if  the  project 
satisfies  any  of  the  following  standards. 
(1)  Essential  Freight  Services.  The 
proposed  project  enhances  the  ability  of 
tlje  applicant  or  other  carriers  to  pro- 
vide essential  freight  services  by  acquir- 
ing by  lease,  purchase  or  merger,  con- 
structing, rehabilitating,  or  significantly 
improving  mainlines,  including  yards  or 
other  f^Uities  used  primarily  to  serve 
traffic  moving  on  such  lines,  which  are: 
(1)  Located  in  a  corridor  of  consolida- 
tion potential  and  as  a  result  of  a  con- 
solidation of  mainlines  or  coordination 
of  traffic  of  the  applicant  and  at  least 
one  other  carrier  will  have  a  current  or 
reasonably  prospective  annual  traffic 
density  of  not  less  than  20  million  gross 
ton-miles  per  mile: 

<il)  Not  located  in  a  coiTidor  of  con- 
solidation potential  and  as  a  result  of  a 
consolidation  of  mainlines  or  coordina- 
tion of  traffic  by  the  applicant  or  between 
tl¥e  applicant  and  at  least  one  other  car- 
rier will  have  a  current  or  reasonably 
prospective  annual  traffic  density  of  not 
leas  than  20  million  gross  ton-miles  per 
mile; 

<iil)  Not  located  in  a  corridor  of  con- 
solidation potential  and  have  a  current 
or  reasonably  prospective  annual  traffic 
density  of  not  less  than  20  million  gross 
ton-miles  per  mUe: 

<iv)  Located  in  a  conidor  of  consolida- 
tion potential  and  as  a  result  of  a  con- 
solidation of  facilities  or  coordination 
of  traffic  of  the  applicant  smd  at  least 
one  other  carrier  will  have  an  annual 
traffic  density  of  not  less  than  two  mll- 
Uon  net  tons  of  revenue  freight  per  mile 
ozlglnatlng  or  terminating  on  the  line 
but  have  an  overall  annual  traffic  density 
of  less  than  20  million  gross  ton-miles 
per  mile; 

(V)  Not  located  in  a  corridor  of  con- 
solidation potential  and  have  a  current 
or  reasonably  prospective  annual  traffic 
density  of  not  less  than  two  million  net 
tons  of  revenue  freight  per  mile  origi- 
nating or  terminating  on  the  line  but 
have  an  overall  current  or  reasonably 
prospective  annusd  traffic  density  of  less 
than  20  million  gross  ton-miles  per  mile: 
(vi)  Located  in  a  corridor  of  consoli- 
dation potential  and  have  a  current  or 
reasonably  prospective  annual  traffic 
density  of  not  less  than  two  million  net 
tons  of  revenue  freight  per  mile  origi- 
nating or  terminating  on  the  line:  or 

(vll)  Not  located  in  a  corridor  of  con- 
solidation potential  and  have  a  current 
or  reasonably  prospective  anniial  traffic 
density  of  less  than  two  mlllicm  net  tons 
d  revenue  freight  per  mile  originating 
or  tcnnlnatlng  on  the  line,  but  have  an 
oreraU  current  or  reasonably  prospective 
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annual  traffic  density  of  less  than  20 
million  gross  ton-miles  per  mile. 

Tlie  current  annual  traffic  density  of  a 
line  under  this  standard  in  net  tons  of 
revenue  freight  per  mile  originating  or 
terminating  on  the  line  or  gross  ton- 
miles  per  mile  will  be  deemed  to  he  the 
average  annual  traffic  density  for  the 
three  calendar  years  preceding  the  filing 
of  the  application.  In  segmenting  lines 
far  the  purpose  of  determining  traffic 
density  in  (iv),  (v),  (vi)  and  (vii)  above, 
originating  and  terminating  traffic  Is 
measured  from  its  originating  or  termi- 
nating point  to  the  next  operationally 
feasible  Interchange  point  consistent 
with  traffic  fiows.  A  forecasted  level  of 
traffic  wUl  be  deemed  to  be  "reasonab^ 
pi-ospective"  under  this  standard  if  the 
increment  of  traffic  above  the  average 
annual  traffic  density  for  the  three  cal- 
endar years  preceding  the  filing  of  the 
application  is  accounted  for  by  newly 
generated  traffic  which  applicant  dem- 
onstrates is  the  result  of  an  increase  ti 
the  capacity  of  shippers  or  receivers  cur- 
rently located  on  the  line  to  produce  or 
coaisume  commodities  that  are  tradi- 
tionally shipped  by  rail  or  is  the  r^ult 
of  new  shippers  or  receivers  locating  on 
the  line  and  cannot  be  sliipped  by  an  al- 
ternate rail  carrier. 

<2)  Competitive  Freight  Services.  The 
application  provides  for: 

<i)  Rehabilitation  or  improvement  of 
a  line  of  an  applicant  who  is  competi- 
tive with  no  more  than  one  rail  carrier 
in  the  market  served  by  the  line  and  Is 
shown  by  applicant  to  be  economic  in. 
light  of  the  current  or  reasonably  pro«- 
pectlve  levels  of  traffic  In  the  market 
and  the  number  of  alternative  rail  car- 
riers in  the  market;  or 

<il)  Financial  assistance  to  enable  an 
applicant  to  withdraw  from  a  market 
which  has  more  than  two  competing  tbU 
carriers,  where  the  applicant  demon- 
strates that  the  reasonably  prospective 
levels  of  traffic  in  the  markekt  are  insuf- 
ficient to  enable  aU  of  the  railroads  com- 
peting in  that  market  to  earn  a  reason- 
able rate  of  return. 

<3)  Special  Projects.  The  proposed 
project  will  eliminate  identifiable  and 
severe  public  safety  hazards. 

(4)  Equipment  Rebuilding.  The  pro- 
posed project  provides  for  rebuilding 
e<]uipment  which  the  applicant  requires 
in  order  to  serve  adequately  traffic  which 
originate  or  terminates  on  applicant's 
lines  at  levels  which  are  consistent  with 
the  applicant's  average  market  share  In 
the  commodity  hauled  for  the  three  cal- 
endar years  preceding  the  filing  of  the 
application  or  are  reasonably  prospective 
as  defined  In  subparagraph  (b)(1)  of 
this  section,  and.  In  the  case  of  loco- 
motives, are  necessary  to  the  perform- 
ance of  local  service  and  switching. 


§  258.29      Order  of  funding. 

(a)  Where  appropriated  funds  are  Id- 
adequate  to  finance  all  projects  which 
qaalify  for  Federal  assistance,  projeets 
will  be  funded  In  the  order  In  which  the 
categories  in  which  they  fall  are  set  forth 
In  section  258.27  of  this  subpart;  that  Is, 
in  descending  order  of  priority  fnan 


8  2£8.27^b)(l)  to  §  258.27<b)«4)  and 
within  §  258.27(b)  (1),  from  paragraph 
(1)  to  paragraph  (vii) . 

(b)  Where  appropriated  funds  are 
adequate  to  ficnance  some  but  not  all 
projects  which  qualify  for  Federal  as- 
sistance within  any  one  of  the  categories 
described  in  paragraph  (a)  of  this  sec- 
tion, priority  for  fiuiding  will  be  given 
to  projects  tliat  provide  safety  improve- 
ments and  signals.  Including  under- 
passes or  overpasses  at  railroad  crossings 
at  which  injiuv  or  loss  of  life  has  fre- 
quently occurred  or  is  likely  to  occur. 

(c)  As  between  two  projects  within 
the  same  category,  as  described  in  par- 
agraph (a)  above,  which  both  either 
provide  or  do  not  provide  safety  im- 
provranents  and  signals,  priority  for 
funding  wUl  be  given  to  the  project 
which  was  first  proposed  in  a  complete 
application.  * 

14.  An  Appendix  is  added  to  Part  258  a.< 
follows : 
Appendix — Environmental  Assessments 

Part  I:  Description  ol  the  environment  In 
the  area  of  the  project  before  commence- 
ment of  Buch  project,  together  with  state- 
ment of  other  Federal  activities  In  the  area 
which  are  known,  or  should  be  known,  to 
the  applicant.  This  description  shall  In- 
clude, without  limitation,  the  following 
Information: 

(A)  Demographic  data.  Statement  of  pop- 
ulation AAd  growth  characteristics  of  area 
and  of  any  population  and  growth  assump- 
tions made  by  applicant  in  planning  the 
project.  Such  statement  should  use  the  rate.? 
of  growth  In  the  projection  compiled  for 
the  Water  Resources  Council  by  the  Bureau 
of  Ek;onomlc  Analysis  of  the  Department  of 
Commerce  and  the  Economic  Research  Serv- 
ice of  the  DepcLTtment  of  Agriculture,  com- 
monly referred  to  as  the  OBERS  projection 
of  regional  economic  activity  In  the  United 
States.  Applicants  Bho\Ud  refer  to  1972 
OBERS  projections  for  economic  areas,  and 
provide  1969  data  and  1980  projections  for 
the  following:  population;  manufacturing 
earnings;  transportation,  communications 
and  public  utilities  earnings;  agrlcvLlt\u«, 
forestry  and  fisheries  earnings;  and  mining 
earnings.  Information  should  be  provided 
for  economic  areas  which  the  applicant's 
proposal  would  affect. 

(B)  Current  land  tt&e  patterns.  Statement 
of  the  project's  relationship  to  proposed  land 
use  plans,  policies,  and  controls  of  affected 
communities.  Including,  where  appropriate, 
maps  or  diagrams.  Where  the  project  is  In- 
consistent with  any  such  plans,  policies,  or 
controls,  the  statement  should  describe  and 
explain  in  detail  the  reasons  for  such 
Inconsistency. 

(C)  Characteristics  of  current  operatioiu- 
The  Applicant  should  indicate  the  maximum 
allowable  speed  and  frequency  of  cvirrent  rail 
traffic  on  any  affected  line,  the  number  and 
location  of  grade  crossings,  and  ihe  length 
of  time  such  grade  crossings  arc  blocked  dur- 
ing a  t3rpical  day.  The  Applicant  shoxUd  in- 
dicate derailments  and  fatalities  or  injurlee 
resulting  from  accidents  Involving  trains  and 
motor  vehicles  or  pedestrians  on  such  liue.s 
The  Applicant  should  also  indicate  the  hours 
of  operation  on  such  lines  and  noLse  levels 
of  rail  operations  at  100'  from  tlie  right  of 
way.  AppUcantB  should  refer  to  the  ITnlted 
BtatcB  Environmental  Protection  Agency 
document  titled  "Informatton  on  IjevelB  of 
Koiae  Requisite  to  Protect  PubUo  Health  and 
WeUWe  with  an  Adequate  Margin  of  Safety". 
•wtoich  proTldee  a  system  of  measuring  daj 
mad  Bight  noises  on  a  weighted  average. 
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(Dj  Air  quality.  The  Applicant  should  in- 
dicate the  air  quality  In  the  region,  as  found 
in  the  state  Air  Quality  In^jlementation 
Plans  to  meet  am.blent  air  quality  stand- 
ards. Each  state  is  required  to  prepue  such 
a  plan  under  the  Clean  Air  Act  (42  VB.C. 
1857).  Some  states  are  required  to  have 
Transportation  Control  Plans  to  meet  am- 
bient air  quality  standards  where  tran^or- 
tatlon  sources  pose  major  air  quality  prob- 
lems. Applicants  should  refer  to  state  air 
quality  agencies  or  to  the  Regional  OSces  of 
the  t7.S.  Environmental  Protection  Agency 
for  guidance. 

(E)  Wetland  or  coastal  zones.  Location, 
types,  and  extent  of  wetland  areas  or  coastal 
zones  that  might  be  affected  by  the  project. 

(P)  Properties  and  sites  of  historical  or 
cultural  significance.  Identification  of  dis- 
tricts, sites,  buUdings  and  other  structures, 
and  objects  of  historical,  architectural. 
archeologlcal,  or  culttiral  significance  that 
may  be  affected  by  the  project.  This  should 
be  accomplished  by  consulting  the  National 
Register  and  applying  the  National  Register 
Criteria  (36  CPR  Part  800)  to  determine 
which  properties  that  may  be  affected  by  the 
project  are  Included  in  or  eligible  for  in- 
clusion in  the  National  Register  of  Historic 
Places.  The  National  Register  Is  published 
In  its  entirety  each  February  in  the  Fedebal 
Register.  Monthly  additions  and  listings  of 
eligible  properties  are  published  in  the  Fed- 
eral Register  the  'first  Tuesday  oi  each 
month.  The  Secretary  of  the  Interior  vslll 
advise,  upon  request,  whether  properties  are 
eligible  for  the  National  Register.  Officials 
designated  by  their  Governors  to  act  as  State 
Historic  Preservation  Officers  responsible  for 
state  activities  under  the  National  Historic 
Preservation  Act  may  also  be  consulted.  A 
listing  of  these  state  officials  may  be  found 
at  36  CFR  60.5(d).  or  may  be  obtained  from 
the  Director,  National  Parks  Service,  U.S 
Department  of  the  Interior  Wa-^hiiigton.  D.C 
,  20240. 

(O)  Publicly-oioned  parklands,  recrea- 
tional areas,  and  waterfowl  refuges,  and  his- 
toric sites  (45  U.S.C.  1653(f)).  (i)  Protected 
land  proposed  to  be  used.  Describe  any  pub- 
licly-owned land  from  a  public  park,  recrea- 
tion area  or  wildlife  and  waterfowl  refuge  or 
any  land  from  an  historic  site  or  wildlife 
and  waterfowl  refuge  or  any  land  from  an 
historic  site  which  would  be  affected  or  taken 
by  the  proposed  program  or  project,  includ- 
ing the  size  of  the  land  proposed  to  be  af- 
fected or  taken,  avaUable  activities  on  the 
land,  use,  patronage,  unique  or  irreplaceable 
qualities,  relationship  to  other  similarly  used 
land  In  the  vicinity  of  the  proposed  project, 
and  maps,  plans,  slides,  photographs,  and 
drawings  in  sufficient  scale  and  detail  to 
clearly  show  proposed  project.  Include  a  de- 
scription of  Impacts  of  the  proposed  project 
on  the  land  and  changes  in  vehicular  or 
pedestrian  access. 


(U)  Significant  area.  Include  a  statement 
of  the  national.  State,  or  local  significanoe  of 
the  entire  park,  recreation  area,  wildlife  or 
waterfowl  refuge,  or  historic  site  as  deter- 
mined by  the  Federal,  State  or  local  ofllclals 
having  Jurisdiction  thereof.  In  the  absence  of 
such  a  statement,  protected  land  is  presumed 
to  be  located  in  an  area  of  national.  State 
or  local  significance. 

Part  n:  The  probable  impact  of  the  project 
on  the  environment  and  measures  which  can 
l)e  taken  to  mitigate  adverse  impacts.  The 
applicant  shall  (1)  assess  the  positive  and 
*iegatlve  environmental  effects,  including  pri- 
mary, secondary,  and  other  foreseeable  effects, 
on  each  of  the  areas  specified  in  Part  I  above, 
including  long-term  impacts  associated  with 
the  increased  intensity,  if  any,  of  rail  of>era- 
tions,  and  (2)  list  measures  which  can  be 
taken  to  mitigate  adverse  impacts.  Mitiga- 
tion measures-  include  control  of  hours  of 
operation,  coordination  of  street  blockages 
with  adjacent  communities,  dust  and  erosion 
control  measures,  and  proposed  methods  of 
tie  disposal.  In  addition,  the  applicant  shall 
provide  the  following. 

(A)  Statement  of  the  extent  to  which  any 
of  the  impacts  of  the  project  represent  irre- 
versible or  irretrievable  commltment.s  of  re- 
sources. This  requires  identification  of  the 
extent  to  which  implementation  of  the  proj- 
ect irreversibly  cvirtails  the  range  of  potential 
uses  of  the  environment.  "Resources"  include 
the  natural  and  cultural  resources  lost  or 
destroyed  as  a  result  of  the  project. 

(B)  Statement  of  the  relationship  between 
local  short-term  uses  of  man's  environment 
and  the  maintenance  and  enhancement  of 
long-term  productivity.  Tliis  shall  include  a 
brief  discussion  of  the  extent  to  which  the 
proposed  action  involves  trade-offs  between 
short-term  environmental  gain*;  at  the  ex- 
pense of  long-term  losses,  or  vice  versa,  and 
a  discussion  of  the  extent  to  which  the  pro- 
posed action  forecloses  future  options. 

(C)  Statement  of  any  probable  adverse  en- 
vironmental effect  which  cannot  be  avoided, 
such  as  chc^ges  in  exposure  to  noise  and 
changes  in  level  of  noise  cw  vibration:  water 
or  air  pollution;  undesirable  land  use  pat- 
terns; impacts  on  public  parks  and  recrea- 
tion areas,  wildlife  and  waterfowl  refuges,  or 
historic  sites;  damage  to  life  systems;  con- 
gestion of  street  traffic  in  adjacent  commu- 
nities; delays  in  the  provision  of  essential 
services  (police,  fire,  ambtUance),  anticipated 
changes  in  accident  patterns  and  other 
threats  to  health;  and  other  consequencee 
adverse  to  the  environmental  goals  set  out  in 
section  101(b)  of  the  National  Environ- 
mental Protection  Act,  42  U.S.C.  4331(b).  In 
considering  noise  levels,  applicants  should 
note  any  conflicts  between  projected  noise 
levels  from  rail  operations  and  HUD  stand- 
ards for  noise  at  sensitive  sites,  such  as 
schools,  hospitals,  parks  and  residential  loca- 
tions. (U.S.  Department  of  Housing  and 
Urban  Development.  "Noise  Abatement  and 


Comrol:  Departiiiei.i  Policy  Implementing 
Responsibilities  and  Standards,"  Depart- 
mental Circular  1390.2.  Chart:  External  Noise 
Exposure  Standards  for  New  Construction, 
April  4,  197.) 

(D)  Statement  of  construction  Impacts, 
identifying  any  special  problem  areas  and 
Including:  (i)  Noise  Impacts  from  construc- 
tion and  any  specifications  setting  maximum 
noise  levels . 

<li)  Dispo.sal  of  spoU  and  effect  on  bor- 
row areas  and  disposal  sites  (include  any 
specifications) . 

(iii)  Measures  to  minimize  effects  on  traf- 
fic and  pedestrians 

(Iv)  Consideration  of  non-point  source 
pollution  such  as  might  result  from  water 
rvinolT. 

lE)  Statemeiit  of  any  positive  or  negative 
impact.s  on  energy  supply  and  natural  re- 
.source  development,  including,  where  ap- 
plicable, any  effect  on  either  the  produc- 
tion or  consvimption  of  energy  or  other  natu- 
ral resources  Dis.  uss  such  effects  If  they 
are  significam 

iFi  Di.=cus.<ilon  of  problems  and  objections 
raised  by  other  Federal.  State  or  local  agen- 
cies, and  citizens  with  respect  to  Impact  of 
the  project  on  the  environment. 

Part  III.  Discussion  of  any  alternatives  to 
the  project  that  have  been  considered  with 
respect  to  Impact  on  the  environment.  If 
cost -benefit  analyses  have  been  performed, 
the  extent  to  which  environmental  costs 
have  been  reflected  in  the  analysis  should 
be  stated.  Underlying  studies,  reports,  and 
other  information  obtained  and  considered 
in  preparing  each  section  of  the  statement 
should  be  identified  For  energy  comparisons 
a  possible  source  is  Oak  Ridge  National 
Laboratory  Report,  ■Energy  Intenslveness  ot 
Passenger  and  Freight  Transport  Modes"  b\ 
Dr.  Eric  Hirst,  AprU.  1973.  For  analyziiie 
community  impacts,  the  fo'.lowing  repori 
may  be  useful:  "The  Impacts  on  Communi- 
ties of  Abandonment  of  Railroad  Service," 
July,  1975.  prepared  for  the  U.S.  Railway 
Association  by  the  Public  Interest  Economics 
Center.  Washington.  DC.  In  examining  the 
environmental  effects  of  highway  transport 
as  an  alternative  to  rail  service,  applicants 
may  wish  to  use  the  following  publication: 
"A  Study  of  the  Environmental  Impact  or 
Projected  Increases  In  Intercity  Freight  Traf- 
fic, August,  1971,  prepared  for  the  Associa- 
tion of  American  Railroads  by  Battelle.  Co- 
lumbus. Ohio." 

(Sec.  505,  Railroad  Revitalization  and  Regu- 
latory Reform  Act  of  1976  (Pub.  L  94-2101, 
as  amended.) 

Eteted     January  19.  1977. 

Asaph  H.  Hall. 
Administrator, 
Federal  Railroad  Administration. 

(FR  Doc  77  2341  FUed  1-24-77:8:45  am] 
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DEPARTMENT  OF   LABOR 

Employment  and  Training  Administration 

[  20  CFR  Part  655  ] 

TEMPORARY  EMPLOYMENT  OF  ALIENS 

Labor  Certification  Process  for  Temporary 
Agricultural  and  Logging  Employment 

Notice  is  hereby  given  that  the  Em- 
ployment and  Training  Administration 
•f  the  Department  of  Labor  is  proposing 
V)  amend  Its  regulations  governing  the 
labor  certification  process  for  the  tem- 
porary employment  of  aliens  In  the 
United  States  In  agricultural  (including 
sheepherdlng)  and  logging  occupations. 
The  regulations  proposed  in  this  docu- 
ment, when  finalized,  are  intended  to  re- 
place  the  current  regulations  at  20  CFR 
•02.10,  10a  and  10b. 

Interested  persons  are  invited  to  sub- 
mit comments  on  the  proposed  regula- 
tions to  the  Assistant  Secretary  for  Em- 
ployment and  Training,  Attention :  Wil- 
Uam  B.  Lewis,  Administrator.  United 
States  Employment  Service.  Room  8000, 
Patrick  Henry  Bldg.,  601  D  St..  N.W., 
Washington,  D.C.  20213.  until  Febru- 
ary 24rl977. 

Among  the  proposed  changes  from  the 
present  regulations,  are  the  following 
substantive  changes ;  1 .  The  requirements 
governing  slieepherding  have  been  Inte- 
grated with  tlie  requirements  for  other 
agricultural  occupations. 

2.  Tlie  relationship  between  employers 
and  their  agehts.  such  as  associations  of 
employers,  have  been  set  forth  with 
greater  clarity. 

3.  The  period  of  recruitment  of  U.S. 
workers  through  the  Federal-State  em- 
ployment service  system  has  been 
lengthened  from  60  to  90  days,  or  longer 
■nder  certain  conditions. 

4.  Provisions  have  been  added  govern- 
ing fraud  and  wUlful  misrepresentation 
with  respect  to  temporary  labor  certifi- 
cations and  applications  therefor. 

'5.  A  provision  has  been  added  that, 
If  an  employer  has  used  foreign  workers 
for  each  of  the  previous  two  years,  the 
labor  certification  application  must  In- 
clude a  recruitment  plan  designed  to  re- 
duce the  employer's  dependence  on  for- 
eign workers. 

6.  The  requirements  involving  deduc- 
tions from  workers'  pay  have  been  sim- 
plified. 

7.  "The  amount  which  an  employer  may 
eh&Ttte  a  worker  for  providing  the  worker 
with /three  meals  per  day  has  been  in- 
ereated. 

8.  The  provisions  governing  workers' 
disability  Insurance  have  been  made 
clearer  and  more  flexible. 

9.  The  amount  of  work  which  an  em- 
ployer must  guarantee  to  offer  a  worker 
has  been  Increased  from  three-fourths 
of  the  workdays  to  at  least  5  eight-hom- 
days  of  work  per  week. 

10.  Provision  is  made  for  the  publica- 
tion of  adver.se  effect  piece  rate.s  at  a 
later  date. 

11.  The  procedure,  wliich  wa-s  previ- 
ously set  forth  in  the  Employment  Se- 
curity Manual,  whereby,  under  certain 
conditions,  an  employer  was  permitted 
to  pay  leM  than  the  adverse  effect  rate 
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to  phy.sically  handicapped  U..S.  \  orJ - 
n-.s  over  60  and  under  18  years  of  age 
who  could  not  produce  normally.  ba.s 
been  set  forth  in  the  regulations. 

Accordingly,  it  is  proposed  to  amend 
Title  20  of  tlie  Code  of  Federal  Regula- 
tions, by  adding  a  new  Part  655  to  read 
as  follows; 

PART  655— LABOR  CERTIFICATION  PROC- 
ESS FOR  THE  TEMPORARY  EMPLOY- 
MENT OF  ALIENS  IN  THE  UNITED 
STATES 

Subpart  A — Labor  Certification  Process  for 
Temporary  Agricultutral  and  Logging  Employment 

Sec. 

665  1 

666  2 


labor    certift- 
by   tbe   local 


Sco{>e  and  purpose;  definitions. 
Temporary  labor  certification  appB- 
catlons  (general). 

655.3  Contents  of  Job  offers 

666.4  Assurances. 

655.5  Recruitment  plan. 

656.6  Recruitment  efforts 
655  7       Action   on    temporary 

cation   applications 
ofBce. 

665.8  Temporary  labor  certification  deter- 

minations. 

655.9  Adverse  effect  rates. 

656.10  Temporary   Labor    certification    ap- 

plications involving  nraud  or  wiSi- 
ful  misrepresentation. 

666  11  Invalidation  of  temporary  labor  cer- 
tifications. 

655  12  Failure  of  employers  to  comply  with 
the  regulations  under  this  sub- 
part. 

655.13     Petitions   for   higher    meal    charges 

AuTHORrrT:  8  CFR  214.2(h)  (3)  (1) :  Wag- 
ner-Peyser Act  of  1933.  as  amended,  29  U.S.C. 
49  et  seq. 

§  655.1      .Sfope  and  purpose;  definitions. 

•  a)  Section  214.2(h)  (3)  (i)  of  the  Im- 
migration and  Naturalization  Service 
Regulations  (8  CFR  214.2(h)(3)  (D), 
issued  under  the  Immigration  and  Na- 
tionality Act,  requires,  in  support  of  a 
petition  for  the  admission  of  an  alien 
into  the  United  States  to  perform  cer- 
tain temporary  labor: 

Either  a  certification  from  the  Secretary 
of  Labor  or  bis  designated  representative 
■tatlng  tliat  qualified  {lersons  in  the  Unlt^ 
States  »re  not  available  and  that  the  eai- 
ployment  of  the  beneficiary  will  not  adversely 
affect  tbe  wages  and  working  conditions  of 
workers  In  the  United  States  similarly  em- 
ployed, or  a  notice  that  such  a  certification 
cannot  b«  made  shall  be  attached  to  evory 
non-Immigrant  visa  petition  to  accord  an 
alien  a  classification  under  Section  101(b) 
(16)(H)(U)   of  the  Act. 

Kh)  The  temporary  labor  certification 
procedure  is  designed  to  prevent  the  ikc 
of  foreign  labor  at  the  expense  of  the 
w^es  and  working  conditions  of  United 
States  workers  similarly  employed.  Thus, 
temporary  foreign  workers  may  only  be 
used  to  meet  shortages  which  occur  in  a 
particular  occupation  or  industry.  In  the 
long  nm,  normal  adjustments  in  wages 
and  working  conditions  should  bring 
BUlflcient  United  States  workers  to  an 
occupation. 

(c)  TTie  regulations  in  this  subpai't 
set  forth  the  process  by  which  tem- 
porary labor  certifications  may  be  up- 
plled  for.  and  by  which  they  may  be 
irranted  or  denied. 

(d)  Definitions  of  terms  tised  in  this 
subpart.  For  purposes  of  this  subpart: 


•.^cimintslrator"  means  the  chief  o£B- 
tial  of  the  United  States  Employment 
Service  or  the  Adminstrator's  designee 

"Adverse  effect  rate"  means  the  wage 
rate  which  the  Administrator  has  deter- 
mined must  be  offered  and  paid  to  for- 
eign and  U.S.  workers  for  a  particular  oc- 
cupation and/or  area  so  that  the  wage.- 
of  similarly  employed  U.S.  workers  will 
not  be  adversely  affected.  The  Adminis- 
trator may  determine  that  the  prevailing 
wage  rate  in  the  area  and/or  occupation 
is  the  adverse  effect  rate,  or  that  a  wage 
rate  other  than  the  prevailing  wage  rate 
i."?  the  adverse  effect  rate. 

"Area  of  intended  employment"  mean^ 
the  area  within  normal  commuting  dis- 
tance of  the  place  'address)  of  intende<' 
employment.  If  the  place  of  Intended  em- 
ployment is  within  a  Standard  Metro- 
politan Statistical  Area  (SMSA),  an\ 
place  within  the  SMSA  is  deemed  to  bf 
within  normal  commuting  distance  o! 
the  place  of  intended  employment. 

"Employment  and  Training  Adminis- 
tration (ETA) "  means  the  agency  within 
the  Department  of  Labor  tDOL)  which 
Includes  the  United  States  Emplovmenl 
Service  (USES). 

"Employer"  means  a  person,  firm, 
corporation  or  other  organization  which 
cuiTently  has  a  location  within  the 
United  States  to  which  U.S.  workers  may 
be  referred  for  employment,  and  which 
proposes  to  employ  a  full-ltoie  worker 
at  a  place  within  the  United  States  or  the 
authorized  repersentatlve  of  such  a  per- 
.«:on,  firm,  or  corporation.  For  pvu-pose.' 
of  this  definition  an  "authorized  repre- 
sentative" means  an  employee  of  the  em- 
ployer whose  position  or  legal  status 
authorized  the  employee  to  act  as  tlie 
agent  for  the  employer  in  labor  certifica- 
tion matters.  Neither  the  term  "em- 
ployer" nor-  'authorized  r^jresentatlve " 
shall  mean  an  association  of  employer.-? 
which  acts  as  the  agent  of  a  group  of 
employers  for  temporary  labor  certifica- 
tion purposes. 

"Job  opportunity"  means  a  job  opening 
for  employment  at  a  place  in  the  United 
States  to  which  U.S.  workers  can  be 
referred. 

"Local  employment  service  ofiSce'" 
means  an  office  of  a  State  employment 
service  agency  which  serves  a  particular 
geographic  area  within  a  State. 

"Notice  of  Findings"  means  a  notice 
which  sets  forth  the  bases  upon  which  a 
Regional  Administrator  intends  to  deny 
a  temporary  labor  certification  unless-  the 
bases  are  satisfactorily  rebutted. 

"Regional  Administrator,  Employment 
and  Training  Administration  <RA)" 
means  the  chief  official  of  the  Employ- 
ment and  Training  Administration 
(ETA)  m  a  Department  of  Labor  (DOL> 
resional  office. 

"Secretary  ■  means  the  Secretary  of 
Labor,  the  chief  official  of  the  U.S.  De- 
partment of  Labor,  or  the  Secretary  .-^ 
designee. 

"Temporary  labor  certification"  mean.s 
the  determination  by  the  Secretary  of 
Labor,  pursuant  to  8  CFR  214.2(h)  (3)  <1) . 
that  (1)  there  are  not  sufficient  U.S 
workers  who  are  qualified  and  available 
to  perform  the  work  and  (2)  the  employ- 
ment of  the  alien  will  not  adversely  affect 


the  wages  aud  working  conditions  of 
similarly  emjdoyed  U.S.  woricexs. 

"United  Statoi  Emiilosnnent  Service 
(USES)"  means  the  agency  ot  the  JJB. 
Departm^it  ot  lAbor,  established  mider 
title  Wagner-Peyser  Act  of  1933,  which  te 
charged  with  administering  the  national 
system  of  ptdslle  en^doyment  offices  and 
carrying  out  the  functl<»is  of  the  Secre- 
tary under  the  Immigration  and  Nation- 
ality Act. 

"United  States  worker"  means  any 
worker  irtio,  wl^ther  US.  citizen  or  alien, 
is  legally  p^mitted  to  wwk  permanently 
within  the  Uirited  States. 

§  655.2      Temporary    labor     certification 
applications  (general). 

(a)  An  agricultural  or  logging  em- 
ployer anticipates  a  labor  shortage  may 
request  a  temporary  labor  certification 
for  temporary  foreign  workers  b>  filing, 
or  by  having  an  agent  file,  a  temporary 
labor  certification  aK>lication,  signed  by 
the  employer,  with  a  local  office  of  a 
State  employment  service  in  the  area  of 
Intended  employment.  However,  if  the 
temporary  labor  certification  application 
Is  filed  by  an  agent,  such  as  an  associa- 
tion of  employers,  the  agent  may  sign 
the  application.  If  an  agent  is  used,  the 
application  must  be  acccwnpanied  by  a 
letter  from  each  employer,  signed  by  the 
employer,  which  authorizes  the  agent  to 
act  on  tile  employer's  behalf  and  which 
states  that  the  employer  assumes  full  re- 
sponsibility for  the  accuracy  of  the  ap- 
plication, for  an  representations  made  by 
the  agent  on  the  employer's  behalf,  and 
for  the  fulfillment  of  all  legal  require- 
ments arising  from  the  temporary  labor 
certification. 

(b)  Every  temporai-y  labor  Certifica- 
tion application  shall  include :  <V  A  copy 
of  the  job  offer  used  by  the  employer  (or 
each  employer  in  the  recruitment  efforts 
for  both  U.S.  and  foreign  workers.  The 
job  offer  for  each  employer  shall  state  the 
number  of  workers  needed  by  the  em- 
ployer, and  shall  be  signed  by  the  em- 
ployer. The  Job  offer  shall  comply  with 
the  requirements  of  S  655.3.  If  the  State 
agency  Informs  the  employer  that  work- 
ers, who  are  fluent  and/or  literate  in 
Spanish  and  who  are  not  sulistantially 
flu«it  and/or  literate  In  English,  will  be 
recruited  for  the  job  opportunities,  a 
copy  of  the  job  offer  written  in  Spanish 
shall  be  submitted; 

(2)  The  assurances  required  by  §  655.4 
of  this  subpart; 

(3)  If  applicable,  the  recruitment  plan 
required  by  5  655.5;  and 

(4)  Documentation  showing  the  em- 
ployer's efforts  to  recruit  U.S.  workers 
as  required  by  §  655.6. 

(c)  A  temporary  labor  r  ification 
appUcatlon  shall  be  filed  iii  ■sufficient 
time  to  allow  the  local  office  to  attonpt 
to  recruit  U.S.  workers  through  the  Em- 
ployment Service  intrastate  and  inter- 
state clearance  systems  for  90  calendar 
days,  imless  the  RA  has  notified  the  em- 
ployer in  writing  at  least  30  days  prior  to 
the  filing  of  the  application  that  more 
than  90  days  will  be  needed;  the  RA. 
however,  shall  never  specify  a  period  In 

'       excess  of  six  months,  and  shall  offer  the 
li       employer  assistance  in  recruiting  U.S. 
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workers.  This  90-day  period  <or  Longer 
period  if  am>llcable)  shall  be  in  addi- 
tioa  to  the  time  necessary  for  the  em- 
pk^er  to  secure  f  (»«ign  workers  by  the 
date  of  need  if  the  tonporary  labor  cer- 
tification is  granted.  The  Department  of 
Labor,  however,  may  grant  or  deny  the 
tonporary  labor  certification  prior  to  the 
endUig  of  the  90  calendar  days  (or  longer 
period  if  aK:^icable^ . 

§  6655.3      Contents  of  job  oflfcrs. 

(a)  Each  enployer's  job  offer  shall 
state  that:  (1)  The  employer  will  pro- 
vide housing  without  charge  which  will 
meet  either  the  full  set  of  Department  of 
Labor,  Employment  and  Training  Ad- 
ministration standards  set  forth  at  20 
CFR  Part  620  or  the  fuU  set  of  Depart- 
ment of  Labor,  Occupational  Sfifety  and 
Health  Administration  standards  set 
forth  at  20  CFR  1910.142; 

(2>  The  employer,  either  on  its  own 
or  in  combination  with  other  onployers 
will  provide  housing  to  U.S.  workers  who 
are  women  and  to  those  who  need  family 
housing; 

(3)(i)  If  applicable,  the  worker  win  be 
eligible  for  workers'  compensation  for  in- 
jury and  disease  arising  out  of  and  In 
the  course  of  the  workers  employment; 
or 

Iii)  If  the  worker  will  not  be  covered 
by  the  State  workers'  compensation  law. 
the  employer  will  provide,  at  no  cost  to 
the  worker,  insurance  covering  injury 
and  disease  arising  out  of  and  in  the 
course  of  the  worker's  employment,  and 
that  the  insurance  will  provide  benefits 
at  least  equal  to  tiiose  provided  under 
the  State  workers'  compensation  law ; 

(4)  The  employer  will  furnish,  with- 
out cost  to  the  worker,  all  tocds,  supplies 
and  equipment  required  to  perform  the 
work  including  all  necessary  protective 
clothing  and  special  footwear  and  that, 
if  any  of  these  items  are  provided  by  the 
worker,  the  employer  will  reimburse  the 
worker  for  the  cost ; 

.  (5)  The  employer  will  provide  the 
worker  with  three  meals  a  day.  and^all 
state  the  cost  to  the  worker  for  such 
meals.  The  cost  shall  not  be  more  than 
$3.25  per  day  unless  the  RA  has  approved 
a  higher  cost  pursuant  to  §  655.13. 

(6)  (i)  The  employer  will  provide  or 
pay  for  the  worker's  transportation  and 
daily  subsistence  from  the  worker's  home 
or  place  of  last  employment,  whichever  is 
appUcable.  to  the  place  of  emplojTnent 
provided  the  worker  worlcs  for  50  per- 
cent or  more  of  the  contract  period,  and 
that  the  amount  of  the  daily  subsistence 
payment  vrtll  be  at  least  as  much  as  the 
amount  the  employer  will  charge  the 
worker  for  three  meals  a  day  at  the  place 
of  employment; 

(ii)  Whether  the  employer  will  ad- 
vance payment  to  the  worker  for  the 
costs  of  transportation  and  subsistence 
en  route; 

(7)  If  the  worker  completes  the  con- 
tract period,  the  employer  will  provide 
or  pay  for  the  worker's  transportation 
and  daily  subsistence  from  the  place  of 
enployment  to  the  place  frcxn  which 
the  employa:  recruited  the  worker  (home 
or  last  place  of  employment,  whichever 
Is    applicable)    unless   the   worker   has 
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immediately  subsequent  employment 
with  an  employer  who  has  contracted 
with  the  worker  to  pay  for  the  worker's 
transportation  and  daily  subsistence  ex- 
penses to  that  employer's  worksite. 

(8)  The  employer  will  provide  trans- 
portation between  the  worker's  on-the- 
job  site  Uving  quarters  and  the  place 
where  the  work  is  to  be  perfonned  with- 
out cost  to  the  worker,  and  that  all  such 
transportation  will  be  in  accordance  with 
all  applicable  laws  and  regulattoos. 

(9>  "nie  employer,  unless  the  prevail- 
ing practice  in  the  area  of  intended  em- 
ployment is  for  the  employer  to  pay  for 
all  travel  time  as  work-time,  will  pay  the 
worker  the  adverse  effect  rate  (or  tJie 
adverse  effect  rate's  p>iece  rate  equiva- 
lent) for  all  travel  time  to  work  in  excess 
of  one-half  hour  and  for  all  trav^  time 
from  work  in  excess  of  (me-half  hour. 

(lOXi)  ITie  employer  guarantees  the 
wcMTker  the  opportunity  to  work  for  5 
eight-hour  workdays  out  of  each  week, 
and  that,  if.  imder  the  guarantee  or 
otherwise,  the  employer  affm^  the 
worker  employment  on  a  day  on  which 
the  worker  refuses  to  work  because  of  the 
worker's  religious  convictions,  the  em- 
ployer will  not  dismiss  the  worker  for 
not  working  on  that  day ; 

Iii)  If  the  worker  Is  affcffded  less  em- 
ployment than  guaranteed,  the  worker 
will  be  paid  an  amoimt  equal  to  the 
amount  which  the  worker  would  have 
earned  if  the  worker  had  w^orked  for  the 
guaranteed  periods: 

<iii)  If  the  worker  will  be  paid  on  a 
piece  rate  basis,  the  employer  will  use  the 
worker's  average  hourly  earnings  to  cal- 
culate the  amount  due  under  the  guar- 
antee: and 

»ivi  That  any  hours  which  the  worker 
fails  to  work  when  the  wcH"ker  has  been 
afforded  the  opportunity  to  do.  and  all 
hours  of  woric  performed,  will  be  counted 
in  calculating  the  period  of  guaranteed 
employment : 

(11  Mil  The  employer  will  keep  ac- 
curate and  adequate  records  of  all  the 
worker's  earnings  and  hours  of  employ- 
ment, including  records  showing  tbe 
nature  of  the  work  performed,  the  num- 
ber of  hours  of  work  offered  each  day 
by  the  employer  and  worked  each  day 
by  the  worker,  the  time  the  worker  began 
and  ended  each  wwkday,  the  rate  of  pay. 
the  amount  of  work  performed,  the 
workers  earnings,  and  the  amount  of  and 
reasons  for  any  and  all  deductions  made 
from  the  worker's  wages; 

'ii»  If  the  number  of  hours  worked 
by  the  worker  is  less  than  the  number 
offered,  the  records  will  state  the  reason 
therefor ; 

(iii)  The  records,  including  field  tally 
records  and  supporting  summary  payroll 
records,  will  be  made  available  for  in- 
spection and  copying  by  representatives 
of  the  Secretary  of  Labcw,  and  by  the 
worker  or  the  worker's  representatives: 
and 

(ivi  The  employer  will  retain  the  rec- 
ords for  not  less  than  three  years  after 
the  completion  of  the  contract; 

a2)  The  employer  will  furnish  to  the 
worker  at  or  before  each  pay-day,  in  one 
or  more  written  statements: 
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(I)  The  workers  total  eurning.s  for  th.i         c  The  job  offer  shall  also  contain  aD  been  remedied,  and  assures  tliat  it  will 
pay  pertod,  broken  out  by  straight-time  the  provisions  contained  In  any  contract  not  violate  the  law  or  laws  In  the  future 
and  overtime;  which   the  employer  agreed  to  in  the  (b)  The  Job  OKMrtunlty  Is  not: 

(II)  The  worker's  hourly  rate  or  piece  previous  year  which  conferred  bel>eflt  (1)  Vacant  because  the  former  occu- 
rate  of  pay ;  upon  foreign  workers  additional  to  those  pant  is  on  strike  or  is  being  locked  out  Ir. 

<iil)  The  hours  of  emjdoyment  v.hicli  set  forth  in  paragraphs  (a)  (1)  througE  the  course  of  a  labor  dispute,  or 

have  been  offered  to  the  worker;  'a)  ( 18)  and  (b)  of  this  section.  <2)  At  issue  In  a  labor  dispute; 

<iv)   The  hours  worked  by  the  worker;         <d)<l)  The  job  offer  may  also  contain  .<ci   I>urtng  the  period  in  which  for- 

<v)  An  intemizatlon  of  all  deductions  a  provision  that  physically  handicapped  eign  workers  are  scheduled  to  be  em- 
made  from  the  worker's  wages;  and  U.S.  workers  over  60  years  of  age  and/or  ployed  under  the  terms  of  the  temporarj' 

(vi)  If  piece  rates  are  ased.  the  unit*  under  18  years  of  age  who  are  imaWe  to  labor  certification: 

produced  dafly ;  produce  nonnally  may  be  requested  (are-  <  i )  The  wages  and  working  conditions 

<13)   The  employer  will  comply  with  quired  by  the  employer  to  sign  written  which  will  be  offered  and  afforded  by 

all  applicable  Federal.  State  and  local  waivers  indicating  their  inability  to  work  the  employer  to  any  foreign  worker  will 

laws,      Including      employment-related  with  normal  speed  or  effectiveness,  that  not  be  higher  or  more  favorable  than 

safety  and  health  laws;  such  workers  will  not  receive  the  piece  those    offered     and    afforded    to    U.S 

(14)  (i)  If  the  worker  will  be  paid  bj  rate  earnings  guarantee  and  that,  if  they  workere; 
the  hour,  the  employer  will  pay  the  are  employed  at  hourly  rates,  they  will  be  (2)  The  employer  will  (rffer  and  pro- 
worker  the  adverse  effect  rate;  or  paid  rates  as  low  as  75  percent  of  the  re-  y,{je  employment  to  any  U.S.  worker  who 

(11)  If  the  worker  will  be  paid  on  a  quired  adverse  effect  rate,  but  not  less  jg  qualified  and  willing  to  work  in  the 

piece  rate  basis,  the  piece  rate  will  be  than   the   aw>licable   Federal   or   State  jqi,  opportunity  (including  women)  and 

based  on  the  normal  efforts  of  average  minimum  wage.  vvill  offer  and  provide  housing  to  such  a 

U.S.  workers  and  will  be  designed  to        (2)  If  the  provision  in  paragrapli  <d>  worker  and  to  the  worker's  family  until 

produce  average  hourly  earnings  at  least  •  1  >  of  this  section  is  included :  { j^p  t^j^e  the  foreign  worker  who  holds 

equal  to  the  adverse  effect  rate,  and  that.         <1>  The  job  offer  mast  also  contain  ^^le  job  opportunity  has  completed  50 

If  the  piece  rate  does  not  result  In  aver-  provtslras  that  the  employer  may  request  percent  of  the  foreign  worker's  contran 

age  hourly  earnings  at  least  equal  to  the  a  U.S.  worker  to  sign  a  waiver  only  fcfter  period;  and 

adverse  effect  rate,  the  worker's  pay  at  the  worker  has  had  average  hourly  earn-  3^  r^^     emolover  will  orovlde  each 

each  pay  period  will  be  supplemented  so  Ings  below  the  hourly  standard  for  no  less  ^  worker  SrLpy  of  t^ewor^r"- 

that  the  worker's  earntags  are  at  least  '''f^''^^j'^^'^ZZT^.^il^ll  ynfplJj^ent Tont^t "^The  XToj^lnt 

as    much    as    the   woriier   would   have  rates   designed   to  produce   the  hourly  contract  which  is  orovided  to  the  worker 

earned  if  the  worker  had  been  paid  the  |-ran^;  ^t  the  40  hour  tnal  work  Srt^V^^S, ^-^Sg,^  Z  Z^Z 

adverse  effect  rate;  f^f^lit  Stc  ^o^^/h^^rTr^^Vr^^^^  Is  fluent  and/or  literate  in  Spanish  bui 

tlie  prevailing  practice  In  the  area  of  In-  ployer  will  maintain  records  to  demon-  S  655.5     R<H-ruitnioiit  plan, 

tended  employment,  or  at  least  biweekly  ^^rate  tiie  worker's  earning  al)illty  during  ^  ^j^^  employer  has  made  requests  for 

whichever  is  more  frequent) :  the  24  houre  of  ta^lnlng  and  durmf  the  temporary  foreign  labor  for  each  of  the 

<16)  n  the  worker  abandons  employ-  ■*«  hour  trial  wort  experience  penod.  and  preceding  two  years,  the  employer  shall 

ment  before  the  end  of  the  contract  pe-  «iat.  during  thte  M  hour  period,  the  submit  as  part  of  the  temporary  labor 

rlod.  or  te  terminated  for  cause,  the  em-  worker  will  receive  the  full  hourly  ad-  certification  application,  a  written  plan 

ployer  will  not  be  responsible  for  provld-  ^'^^^f  "^^Pl.I?™;  ev,on  \^  .„«,.ri^  a.  fni  '^r  recruiting  and  retaining  U.S.  woi*er.s 

tog     or     pay  tog    for     the    subsequent        '">  The  waiver  shall  be  worded  as  fol-  ^^.^^^^  ^  designed  to  rtJduce  the  use  of 

transportation  of  the  worker;  lows.  temporary   foreign   workers.   If  such  a 

(17)  (1)  If.  before  the  expiration  date        t    having  been  given  3  eight  recruitment  plan  was  submitted  to  tlie 

specified  to  the  work  contract,  the  serv-  (Employee)  previous  year,  the  employer  shaU  sub- 
Ices  of  the  worker  are  no  longer  required  ^^"^  «**y«  <>*  training  and  40  hours  woifk  ex-  ^^  documents  showtog  the  employer'.-^ 
for  reasons  beyond  the  control  of  the  v^'^^^nce  as  a  -^-^-^-Yon)  "''"  efforts  to  Implement  the  plan  and  the 
employer  due  to  a  flre  or  other  Act  of  ^^le  to  maintain  production  stendarfls  of  results  of  the  Implementation. 

God  which  makes  the  fulfillment  of  tlie                                   _      ___                    .  here-  e  ^-e  ah        •,        >    a- 

contract  impossible,  the  employer  may  (Minto^)  (AccepUbleper'hour  or  di^r)  S  oaa.o      ncH-ruitment  eiforts. 

terminate  the  work  contract;  by  waive  my  right  to  the  minimum  required  As  part  of  the  temporary  labor  cer- 

(II)  The  employer  will  make  efforts  to  '"«'«  ot  9 and  authorize  my  em-  tiflcatlon  application  the  employer  shall 

•transfer  the  worker  to  other  comparable                    '^''^  *****                                    .  toclude  documents  clearly  showing  thp 

employment.  If  such  transfer  Is  not  ef-  p'**^*'"   ^   "^"*'®   "^^   minimum   wage    to  employer's  efforts  to  recruit  U.  S.  work- 

fected.  the  worker  wiU  be  returned  home  iifol^'thitii'is'^Kintii'nAyVTs^'eaeci^t^  ^ '"«•  "^^  documents  must  show  tbat: 

or  to  the  worker's  last  place  of  employ-  (in  no  case  leaa  than  the  applicable  mini-  <a)  Reasonable  efforts  have  been  and 

ment,  whichever  Is  applicable,  at  the  em-  mum  Federal  or  state  wage) . )              1  will  conttoue  to  be  made  by  the  employer 

ployer's  expense;  and  that  c  mzr  a     a                                         I  to  obtata  U.S.  workers  at  wage  rates  and 

(III)  Any  deductions  made  from  the  » •'•^^•*     Assurances.  worktog    conditions    no    less    favorable 
woi^er's  pay  by  the  employer  for  tran»-        As  part  of  the  labor  certification  ap-  than  those  offered  to  aliens;  and 
portatlon  and  subsistence  to  the  place  of  plication  the  onployer  shall  toclude  as-  c^)   Such  efforts  tocluded  reasonable 
employment   will   be   refunded    to   the  surances  signed  by  the  employer,  that:  attempts  to  use  workers  who  commute 
worker.                                                                 »a)  The  employer  has  not  wlthto  the  on  a  dally  basis  between  their  residences 

(18)  The  employer  will  make  tiiose  de-  past  year  been  found  by  a  Court  or  by  gjj^  qj^  pliice  of  employment,  the  use 
ductlons  from  the  worker's  paycheck  a  Federal  or  State  enforcement  agency  of  the  Employment  Service  totrastate 
which  are  required  by  law:  to  have  failed  without  good  cauae  to  and    toterstate   clearance  syston,   and 

(b)  The  Job  offer  shall  specify  all  de-  comply  with  an  employment  contract  Q^e  employer's  participation  to  special 

ductlons,  not  required  by  law,  which  the  with  a  United  States  or  foreign  agricul-  youth  recruitment  programs, 

employer  will  make  from  the  worker's  tural  or  loggtog  worker,  or  to  have  failed  ,,___.. 

paycheck.  All  deductions  shall  be  reason-  without  good  cause  to  comply  with  ap-  §  *55.7     Action  on  temporary  labor  cer- 

able.  If  the  employer  totends  to  deduct  pllcable  Federal.   State   and  local  em-  tifaeatMni   applications  by  the  local 

the  cost  of  the  worker's  transportation  pioyment-related  laws,  tocludlng  health  ««««*• 

and  dafly  subsistence  to  the  place  of  em-  ^nd  housing  laws  and  temporary  labor  ^,  *»)  ^®"  ?  T^i^^STLJf?*^  i*^*'^^*^" 

ployment,  the  job  offer  shall  state  that  „„«»4«„„*i„„    ^t^t.^    ,.^„i™.«^«,t.     «,,  tlon  application  Is  filed  with  a  local  em- 

the  workw  will  be  fully  reimbursed  for  "^,^.*f*^°    "\**^    requirement*,    or  ployment  service  ofiQce,  the  local  office 

such  deductions  upon  the  worker's  com-  t^^t.  If  the  employer  was  so  found,  the  ghaii  make  sure  that  the  application  Is 

pletlon  of  60  percent  of  tlie  worker's  con-  employer  has  produced  conclusive,  tfocu-  complete.  If  the  application  is  not  ccma- 

tract  period.  mentcd  evidence  that  the  violation  has  plete   the  local  oflSce  shall  return  It  to 
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the  employer  and  shall  advise  the  em-  reas<Hiable  time  to  submit  evidence  to  for  other  reasons  pursuant  to  this  sub- 

ployer  to  re-flle  it  whm  it  is  completed,  rebut  the  bases  of  the  NoUce  of  Ftodings.  part. 

(b)  If  the  application  Is  complete,  the  (c)    No  labor   certification   shall  be  (c)  If  a  Court  or  the  INS  determmes 

local  oflttce,  xising  tiie  toformaticm  on  the  granted  to  any  employer  if  the  Immigra-  that  there  was  fraud  or  willful  misrepre- 

application,  shall  prepare  and  process  tlon  and  Naturalization  Service  has  noti-  sentatlon  tovolving  a  temporary  labor 

an  employment  service  job  order.  If  this  fled  the  Department  of  Labor  that  the  certification  application,  the  application 

job  order  is  discrimtoatory  or  otherwise  employer  has  knowingly  tiad  m  his  em-  shall  be  deemed  tovalldated.  processmg 

unacceptatde  as  a  job  order  under  em-  ploy  during  the  previous  12  months  any  shall  be  terminated,  and  the  application 

ployment  service  regulations,  the  local  foreign  worker  who  was  not  lawfully  in  shall  be  returned  to  the  applicant  with 

office  shall,  as  appropriate,  either  con-  the  United  States,  or  if  the  employer,  to  with  the  reason  therefore  stated  to  writ- 

tact  the  emi^oyer  to  try  to  remedy  the  the  previous  12  months,  has  been  found  tog. 

defect  or  return  the  application  to  the  to  have  violated  the  Farm  Labor  Con-  §555.11     invalidation  of  irmporar.    la- 

employer  with  Instuctions  as  to  how  the  tractor  Registration  Act  or  the  Federal  |^,  cortificaiionR, 

defect  can  be  remedied.  ^^^"°?*  issued  under  that  Act.  ^^^  issuance,  temporary  labor  certi- 

.c)(l)    If  the  job  order  is  complete.  (d)  After  the  labor  certification  deter-  ^^^^^^  ^re  subject  to  tovalidation  by 

and  if  it  compUes  with  employment  serv-  mination  has  been  made  the  RA  shaU  ^^  jj^g  ^^^  ^  determtoation.  made  in 

ice  regulations,  the  State  agency  shaJl  notify  the  emp  oyer  to  writing  of  the  accordance   with  that  agency's  proce- 

use  the  Job  order  to  recruit  U.  S.  work-  decision.  If  the  labor  certification  is  de-  ^^^  ^^  ^    ^  ^^^^  ^j  ^^^^  ^^  ^^j^j 

ers  from  the  local  area  and  through  the  med,  the  notice  shaU  state  the  reasons  misrepresentation  of  a  material  fact  in- 

Employment  Service  totrastate  and  to-  therefor  and  the  appeal  rights  of  the  ^Qlvtog  the  temporary  labor  certifica- 

terstate  clearance  systems.  employer   under   the  Immi^tlon   and  ^^^^   application.   If   evidence   of   such 

(2)  In  view  of  the  statutorily  estab-  Naturahzation  Service  regulations.  ^^^^  ^j.  ^^^  misrepresentation  be- 

lished  basic  function  oi  the  employment  §  655.9     .4dver»e  effect  rates.  comes  known  to  a  Regional  Adminlstra- 

service  as  a  no-fee  labor  exchange,  that  c«»,«,»,,7-  nf  nnfot:  tnr  lartt  tor.  Employment  and  Tratolng  Admtois- 

Is.  as  a  forum  for  bringing  together  em-  ^a,)  i,cneame  oj  Kaies  jot  ii/t  0.  tration  or  to  the  Administrator,  the  Re- 

ployers  and  job  sedcers,  neither  the  De-  state:                                                     «at«  gional  Admtolstrator  or  Administrator. 

partment  of  Labor  nor  the  State  employ-        Copnecticut -.- a.6l  as  appropriate,  shall  notify  the  INS  in 

ment  service  agencies  are  guarantors  of        ^o^da  ( sugarcane  only) 3. 04  ^^^^^ 

toe  accuracy  or  trutMuto^  of  tofo™^^     Maryland":::::::::::::::::::::::  2:27  §655.12  Failure  of  rmpiovers  t«  r«m- 

tion  COntatoed  on  J^  orders  submitted         Ma^^chusetts -—     2  M  ^         pU-   ^j.h   U.e  re,iul«lion*   under   ll.i. 

by  employers.  Nor  do  such  job  orders        ^ew  Hampshire 2.82  sijjpart 

represent  an  "offer  to  contract"  to  which        New  York 2.48  yr  n,»  T^»,^o..f«,^„f  ,xf  t  o-k/^..  ^..  «  ctot- 

thVEmployment  Service  Is  in  any  way  a        Vermont 2. 78  ^  the  Department  of  Labor  or  a  State 

Srty    Nev^eless,  If  the  Department        Virginia.. 2.44  employment  service  agency  has  probable 

Sf  Sbor  orTstate  employment  service        west  Virginia 2.74  cause  to  beUeve  that  an  employer's  job 

ui  xjouui  ui  a  "^'^^  „„  '  -  +,,  KoiiaTo  „    ^     ^   ^       ..  order  contains  a  material  mlsrepresenta- 

agency  finds  probable  cause  to  belie\e  (5)  The  adverse  effect  rate  for  aU  areas  ..             ^  .        emolover  has  not  com- 

that  an  employer's  job  order  contains  a  ^ot  listed  to  paragraph  (a>  of  this  sec-  "^^  iiS  th?  teSS  of  a  tTrnp^S^v 

T^'w^%'^TSrt^?58";i  Sr SSS  "°°'  '°'  ^°««^^  "^i  «^f?P^^"i^«'  ^"^  Kr  r^rtififaUon^puJatioHr^o?  a 

f  ^^^  T^nli^r«  r>,^n^  ^?^  ^""^  ^°"^*  ''^^  **"""  ^^  sugarwne,  certification,  the  procedures  at  subpart  F 

ter  shall  be  foUowed  (as  propc«ed  m  the  s^all  be  the  prevailing  wage  rate  for  the  ^^  p^  ggg  of  this  Chapter  shaU  be  fol- 

Tf  "IS>  A^o^f  occupation  to  the  area  of  mtended  em-  ^^^^  (^  proposed  to  the  Federal  Recis- 

^i[\  ^„      "x.  ».  ployment.  ter  on  October  5,  1976  at  41  FR  44023  >. 

(d)   The  State  agency  shall  sena  the         (c)  The  Admtolstrator  shall  review  the 

labor  certification  application  to  the  ap-  adverse  effect  rates  annually  to  the  light  §  655.13     Petitions     for     higher     nua! 

proprlate  Regional  Admtoistrator-fRA) ,  of  changed  agricultural  and  or  similarly  charges. 

Employment  and  Training  Administra-  skilled   non-agricultural  wage  rates   to         ^a)   An  RA  may  permit  an  employer  to 

tion,  together  with  a  statement  todlcat-  each  State.  The  Administrator  shall  pe-  charge  workers  up  to  $4.00  for  providing 

tog  whether  the  local  ofiBce  believes  the  riodically  publish  a  schedule  containing :  them  with  3  meals  per  day  if  the  em- 

employer  has  met  requirements  of  this  (d  The  adverse  effect  rate:  and  (2)  The  ployer  justifies  the  charge  by  submitting 

subpart,  a  r^)ort  of  U.S.  worker  avail-  normal  piece-rate  production  of  an  aver-  documentary  evidence  to  the  RA. 

ability  to  the  area,  a  description  of  the  age  U.S.  worker;  (3)  The  adverse  effect         (b)  Evidence  submitted  shall  toclude 

recruitment  efforts  undertaken  by  the  piece  rate,  that  Is.  the  piece  rate  by  which  the  cost  of  goods  and  services  directly 

local  OfiBce  od.  behalf  of  the  employer,  an  average  U.S.  worker  will  earn  the  ad-  related  to  the  preparation  and  serving 

and  any  other  information  requested  by  yerse  effect  rate.  of  meals,  the  number  of  workers  fed,  the 

the  ETA  ,  .  -f      •  number  of  meals  served  and  the  number 

,^_._     ,^  ,.  ..fi     ..  §655.10     Temporary  labor  crriihcaiion  of  days  meals  were  provided.  Hie  cost  of 

§6aa.8     Temporary    labor    ccrlifitalion  applications  involving  fraud  or  *. ill-  the   foUowtog   items   may   be   tocluded : 

determinauons.  ful  misrepresentation.  ^^^.  j^tchen  supplies  other  than  food. 

(a)  The  RA  shall  determtoe  whether  ^a)  If  possible  fraud  or  willful  misrep-  such  as  lunch  bags  and  soap;  labor  costs 
the  employer  has  met  the  requirements  resentation  tovolving  a  temporary  labor  which  tiave  a  direct  relation  to  food 
of  §  J  655.2-655.6.  If  the  RA  finds  that  the  certification  application  is  discovered  service  operations,  such  as  wages  of 
employer  has  complied  with  those  re-  prior  to  a  final  temporary  labor  certlflca-  cooks  and  restaurant  supervisors;  fuel, 
quirements,  the  RA  shall  reccKnmend  to  ^^on  determtoation,  or  if  it  is  learned  water,  electricity,  and  other  utilities  used 
the  Administrator  to  writing  that  the  ^hat  an  application  Is  the  subject  of  a  for  the  food  service  operations;  other 
temporary  labor  certification  be  granted,  crimtoal  todictment  or  Information  filed  costs  directly  related  to  the  food  service 
givtag  the  reasons  therefor.  If  the  Ad-  j^  a  Court,  the  RA  shall  refer  the  matter  <^jeration.  (Hiarges  for  transportation, 
ministrator  objects  to  the  granting  of  the  ^o  the  INS  for  tovestigation  and  shall  depreciation,  overtiead,  and  similar 
temporary  labor  certiflcatlcm  based  mi  notify  the  E4>Plicant  to  writing  of  this  charges  may  not  be  Included.  Receipt* 
relevant  considerations,  the  RA  shall  not  referral  The  RA  shall  conttoue  to  proc-  axid  other  cost  reeotds  for  the  repre- 
grant  the  temp(»«ry  labor  certiBcatloa  g^g  the  application  and  may  Issue  a  sentatlve  pay  period  shall  be  avaflabl* 
until  and  unless  the  objections  are  re-  qualified  temporary  labor  certification.  for  InspecUao  by  the  Secretary's  repre- 
solved.                                                                (b)  If  a  Court  ftods  an  applicant  to-  sentatives  for  a  polod  of  1  year. 

(b)  If  the  RA  beUeves  that  the  em-  nocent  of  fraud  or  willful  mlsrepresenta-  ^i^^  -*  w..hin<rt/>n  nr  »>i«  i4tk 
ployer's  efforts  to  recruit  VB.  workers    tion,  or  if  the  Department  of  Justice  de-      .^f^^f'SJt*  2^^?*^'         ' 

has  not  been  sufficient  or  that  the  tempo-  cldes  not  to  prosecute  an  applicant,  the  .aay  01  January  19  it. 

rary  labor  certlflcatlm  should  not  be  ra  shall  not  deny  the  temporary  labor  Willxax  H.  Kolbug. 

granted  for  other  reasooB.  the  RA  shaU  certification  appUcati<m  <«  the  grtHmds  Atitstant  Secretly  for 

Tssue  a  Notice  of  FIndlDCB.  at  defined  In  of  fraud  or  willful  mlsrepresenUtlon.  EmplormeiU  oM  riainfnir. 

S  655.1,  and  Shan  afford  the  employer  a  The  application,  of  course,  may  be  denied  in.  doc.77-»im  Mtd  i-«*-TT:i:«  ami 
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Title  42— Public  H«alth 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH,  EDUCA- 
TION. AND  WELFARE 

SUBCHAPTER  I — MEDICAL  CARE  QUALITY  AND 
COST  CONTROL 

PART  101 — PROFESSIONAL 
STANDARDS   REVIEW 

Interim  Hearings  and  Appeals  of  Profes- 
sional Standard  Review  Organization 
Determinations 

On  February  20,  1976,  Interim  regula- 
tions were  adopted  and  published  In  the 
Fessral  Register  (41  FR  7878),  to  pro- 
Vide  for  hearings  and  appeals  of  Profes- 
skxial  Standards  Review  Organizations 
<P8ROs)  as  required  under  section 
llS9(b)  of  the  Social  Security  Act  (42 
T7AC.  1320-8).  While  the  regulations 
became  effective  immediately  on  publlca- 
tlOB.  It  was  anticipated  that  appropriate 
revisions  might  be  suggested  by  the 
public  and  interested  persons  were  in- 
vited to  submit  written  comments,  sug- 
gestions or  objections,  not  later  than 
liCafCh  22. 1876,  concerning  these  Interim 
regulations.  AH  comments  received  with 
reapect  to  the  interim  regulations  were 
given  consideration. 

1.  A  number  of  comments  objected  to 
the  requirement.  In  !  101.1402(a),  that 
the  Statewide  Council  automatically  re- 
view every  adverse  PSRO  reconsldera- 
tloD.  This  comment  was  adopted  and  the 
regulation  now  requires  a  dlssatlsfled 
party  to  file  a  request  for  Statewide 
Council  Review.  It  Is  not  reasonable  to 
require  the  Statewide  Council  to  auto- 
matically review  cases  where  no  party 
bas  expressed  an  interest  In  obtaining 
such  review.  Moreover,  a  heavy  workload 
«Qid  great  expense  for  the  Statewide 
Council  would  result  fnxn  automatic  re- 
view 0*  every  adverse  PSRO  reconsidera- 
tion. On  the  other  hand,  the  burden 
upon  a  party  of  filing  a  request  for  a 
Ettatcwide  Council  review  Is  minimal. 
Section  101.1402(a)  has  been  amended 
accordingly. 

3.  Comments  were  received  which  re- 
quested that  providers  and  practitioners 
be  lUfforded  hearings  by  the  Secretary 
under  section  1159(b)  of  the  Social  Se- 
cuilty  Act  on  adverse  PSRO  determlna- 
tiCDa.  Section  101.1402(b)  makes  such 
hearings  available  to  beneficiaries  or  re- 
elpdents  only.  This  Isoiguage  substeintlaUy 
paraUels  the  language  in  section  1159(b) 
of  the  Act.  Hence,  the  statute  makes  no 
express  provisions  for  providers  and 
practitioners  to  obtain  Secretarial  hear- 
ings. At  the  same  time,  section  1159(a) 
expressly  affords  rights  to  reconsldera- 
tiCBi  of  PSRO  detennlnatlons  to  providers 
and  practitioners.  The  limitation  of  the 
rlflSits  of  such  parties  to  reconsideration 
under  section  1159(a)  indicates  a  delib- 
erate legislative  design  to  omit  provider 
axad  practitioner  anneals  under  section 
llS9(b).  Finally,  under  section  1159(c) 
of  the  Act,  hearings  in  the  PSRO  pro- 
gram "shall  be  In  lieu  of  any  review, 
hearing,  or  appeal  under  this  Act  with 
respect  to  the  same  Issue."  Therefore, 
providers  and  practitioners  are  entitled 
neither  to  hearings  under  section  1159 
of  the  Social  Security  Act,  nor  to  hear- 


ings "on  ttie  same  issue"  (l.e.,  medical 
necessity,  quality,  and  ^)pnHJrlateness  of 
health  care)  under  Titte  XVm  or  XIX 
of  the  Act.  However,  on  other  issues,  such 
as  coverage  and  reasonable  charges,  pro- 
viders and  practitioners  continue  to  re- 
tain rights  to  Departmental  hearings 
provided  under  law.  Section  101.1402(b) 
has  not  been  changed,  therefore,  to  pro- 
vide api>eals  to  such  parties. 

3.  Comments  were  received  question- 
ing whether  there  is  an  appropriate 
method  utilized  by  the  Secretary  for  se- 
lecting impartial  medical  advisors  to  the 
Administrative  Law  Judges,  as  required 
under  §  101.1404(b),  which  assures  that 
the  advisors  are  "impartial."  It  was  sug- 
gested that  advisors  be  chosen  from  a 
permanent  panel  cieated  by  State  and 
local  medical  societies  and  that  pcu-ticu- 
lar  doctors  be  Identified  by  the  societies 
to  be  consulted  in  particular  cases.  It 
is  not  clear  how  this  proposed  system 
would  insure  impartiality.  In  caotrast. 
under  the  regulations  adopted,  tbe  sys- 
tem to  be  used  is  expected  to  operate  to 
reasonably  assure  the  objective  at 
obtaining  impartial  advice.  Under 
§  lD1.1404(b)(3),  a  professional  advisor 
cannot  be  consulted  if  he  was  directly 
involved  in  providing  services,  he  or  his 
family  have  a  financial  Interest  in  the 
institution  in  which  care  is  provided,  he 
participated  in  the  PSRO  or  Statewide 
CTouncil  decisions,  he  has  stafT  privileges 
at  the  Institution  where  services  are  pro- 
vided, or  he  is  on  the  governing  board 
of  the  PSRO  or  Statewide  Council.  The 
enumerated  cases  were  considered  to  in- 
dicate the  varioas  fa<^rs  which  would 
prejudice  an  advisor  to  an  improper  de- 
gree. However,  in  order  to  insure  that 
oUier  cases  of  bias  may  be  considered, 
the  regulations  have  been  amended  to 
provide  that  where  a  reasonable  showing 
is  made  to  the  Administrative  Law  Judge 
that  an  advisor  may  be  biased  in  a  case, 
the  advisor's  oplnicai  will  not  be  utilized 
and  the  Administrative  Law  Judge  must 
obtain  the  advice  of  another  professional 
advisor.  Moreover,  the  selection  process 
described  In  C?omment  4  assures  Input 
from  local  medical  societies  and  is  ex- 
pected to  furtJier  insure  impartiality. 

4.  It  was  suggested  that  language  be 
added  to  the  regulation  to  assiu*e  that 
the  medical  advisor  Is  recognized  as  a 
peer  of  the  professional  whose  services 
are  being  reviewed.  Since  the  regulation 
calls  for  "appropriate  professional  con- 
sultation" (emphasis  added),  the  lan- 
guage is  considered  sufficient.  In  fact, 
the  system  which  is  used  by  the  Bureau 
of  Hearings  and  Appeals  to  assure  the 
competence  and  qualifications  of  ad- 
visors wHl  also  assure  that  appropriate 
peers  are  utilized  to  review  the  work  of 
■  other  physicians.  The  Bureau  has  entered 
into  c<Hitracts  with  physicians  through- 
out the  country  to  provide  appropriate 
medical  consultation  for  Administrative 
Law  Judges  conducting  hearings  under 
various  titles  of  the  Social  Security  Act, 
Including  Title  XT.  These  physicians  are 
recommended  by  medical  societies  and 
other  physicians.  Before  the  physicians 
are  selected,  their  background  and  cre- 
dentials are  closely  scrutinized  In  such 
publications  as  the  American  Medical 
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Association's  Directorate  of  Doctors  and 
in  other  medical  literature  relating  to 
specialists  prepared  by  the  specialty 
boards  and  the  American  Medical  Asso- 
ciation. An  advisor  must  be  a  member, 
in  good  standing,  of  his  local  medical 
society.  After  the  physicians  creden- 
tials are  verified,  interviews  are  held  with 
members  of  the  sta£F  at  the  hospital  at 
which  he  practices.  Most  of  the  aclvisors 
are  board  certified  and  they  represent 
every  medical  specialty  and  geographic 
locale.  The  broad  expertise  and  the  het- 
erogenous nature  of  this  panel  of  medi- 
cal advisors  will  enable  the  Administra- 
tive Law  Judge  to  obtain  a  consultant 
In  a  hearing  Involving  a  PSRO  determi- 
nation who  has  the  appropriate  quali- 
ficaticms  to  be  ceaa^dered  a  peer  of  the 
physician  who  provided  the  services  in 
question.  At  the  same  time,  it  is  the 
general  practice  to  utilize  an  advisor 
residing  and  practicing  in  the  same  area 
as  the  practitioner  who  rendered  the 
services,  assuring  that,  to  that  extent, 
a  geographic  peer  will  be  consulting  in 
the  case.  However,  since  advisors  who 
have  precisely  the  same  qualifications  as 
the  professional  under  review,  or  who 
reside  in  the  same  locality  as  the  profes- 
sional Involved,  are  not  always  available 
to  consult,  it  was  not  ceasidered  appro- 
priate to  require  specific  peer  qualifica- 
tions under  the  regulations. 

5.  A  suggestion  was  received  that  the 
medical  advisors  be  subject  to  oral  cross 
examination  at  the  hearings  or  sub- 
jected to  questions  through  a  deposition 
form  of  proceeding  prior  to  the  hearing. 
Past  experience  In  Title  XVin  hearings 
and  the  procedures  a^pted  for  use  in 
Title  XI  hewringH,  indicates  that  cross 
examination  pMlMMtons  or  similar  pro- 
tections, win  be  provWed.  In  the  major- 
ity of  Title  XVm  cases,  the  medical 
advisor  has,  in  fact,  appeaired  and  testi- 
fied before  the  Administrative  Law  Judge 
at  the  hearing.  At  such-time,  the  advisor 
may  be  examined  by  the  claimant  smd/or 
his  representative  (20  CFR  404.939). 
Where  an  advisor's  oyinioa  is  obtained 
in  writing,  the  claimant  will  be  afforded 
an  (^lixurtanlty  to  examine  the  opinion 
and  rebut  it  through  additional  evidence, 
oral  testimony  or  a  written  statement 
(SO  CFR  404.927) . 

6.  Oomment  was  received  questioning 
whether  I^BO  medical  necessity  decl- 
sions  must  be  accepted  by  a  Medicaid 
State  agency.  Under  sections  1154(b), 
1155(a)  and  1158  of  tiie  Social  Security 
Act,  PSBOs.  whether  conditionally  or 
unc(mditkmally  designated,  will  have 
final  authmity  for  purposes  of  payment 
under  the  Act  on  Issues  of  medical  neces- 
sity, quality,  and  appropriateness  of 
health  care  services.  Medicaid  State 
agencies  have  been  notified  of  this  by 
the  Department,  and  regulations  are 
under  develoiMnent  within  the  Depart- 
ment to  hnplement  these  provisions. 
However,  even  in  the  absence  of  regula- 
tions, secticm  1164  of  the  Act  provides 
that  the  provisions  of  Title  XI,  Part  B 
of  the  Act  shall  apply  automatically  to 
Medicaid  State  plans. 

7.  (Comment  was  received  that  rules 
regarding  coafldeoktality  of  ai^ieals  data 
shoDkl  be  made  a  specific  requirement 
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of  these  regulations.  Data  acquired  or 
generated  by  a  PSRO  m  the  exercise  of 
its  functions  is  currently  prohibited  from 
public  disclosure  by  section  1166  of  the 
Act  except  where  disclosure  is  necesssuy 
to  carry  out  the  purposes  of  TiUe  XI  or 
where  disclosure  is  otherwise  authorized 
by  regulations.  Regulations  to  further 
implement  this  provision  relatin^to  con- 
fidentiality of  PSRO  data  are  currently 
under  development  within  the  Depart- 
ment. However,  disclosure  of  PSRO  data 
and  information  which  is  necessarj-  to 
cari-y  out  PSRO  reconsiderations  and 
Secretarial  hearings  is  clearly  author- 
ized under  section  1166(a)  (1>  of  the  Act. 
without  the  necessity  for  regulations. 

8.  Comment  was  received  recommend- 
ing that  simplified  administrative  pro- 
cedures should  be  Included  in  the  final 
regulations.  Although  the  requirements 
for  conduct  of  the  hearing  itself  are 
lengthy  and  specified  In  some  detaU,  this 
Is  in  order  to  ensiu^  that  full  due  process 
is  accorded  the  appellant.  However,  the 
procedures  for  requesting  a  hearing  are 
very  simple  and  should  pose  no  burden 
or  obstacle  to  the  claimant. 

9.  It  was  proposed  that  a  controversy 
involving  a  claim  of  $100  would  more 
appropriately  be  handled  at  the  local 
level  rather  than  by  the  Statewide  PSRO 
Council,  and  that  the  required  amount 
in  controversy  for  Statewide  Council  re- 
view should  be  $1000.  The  right  of  pro- 
viders, practitioners,  and  beneficiaries 
and  recipients  to  a  review  by  a  State- 
wide Coimcil  frcMn  an  adverse  PSRO  re- 
consideration, where  a  Statewide  Coim- 
cil exists  and  the  claim  is  at  least  $100, 
is  statutorily  mandated  by  section  1159 
(b)  of  the  Act  and  may  not  be  waived 
or  modified  by  regulation. 

10.  Comments  recommended  tliat  the 
interim  regulations  should  have  been 
published  as  proposed  rulemaking  allow- 
ing prior  public  comment  rather  than  as 
final  rules  effective  upon  pubhcatlon.  As 
explained  m  the  preamble  to  the  interim 
regulations,  smce  conditional  PSROs  are 
currently  ms*ing  determinations  wliich 
are  conclusive  for  purposes  of  payment 
under  the  Social  Security  Act,  and  since 
rights  to  reconsideration,  hearing  and 
appeal  under  section  1159  are  statutorily 
required,  the  Department  believes  that 
good  cause  existed  in  accord  with  the 
Administrative  Procedure  Act  i5  U.S.C. 
553)  to  make  these  Interim  regulations 
effective  upon  publication.  However,  pub- 
lic comment  on  the  Interim  regidations 
was  invited  and  considered  and  revisions 
set  out  in  this  Notice  are  the  result  of 
such  public  input.  Moreover,  regulaticms 
m  proposed  form  setting  out  more  de- 
tailed procedures  for  PSRO  reconsidera- 
tions, hearings  and  appeals  will  be  pub- 
lished in  proposed  form  in  the  future, 
providing  additional  opportunity  for 
public  c(»nment. 

11.  CcHnment  was  received  suggesting 
that  the  regulaticms  should  require  the 
hearing  body  to  conduct  and  decide  the 
hearing  within  a  specified  limited  time 
from  the  date  oi  the  request.  Since  the 
time  needed  to  conduct  the  hearing  wUl 
vary  d^oidlng  In  part  vpon  the  type 
and  extent  of  evidence  the  claimant 


wishes  to  present  at  the  hearing,  this 
would  not  be  an  appn^riate  rule  and 
could  be  disadvantageous  to  claimants. 
Administrative  efforts  to  increase  the 
number  of  hearing  officials  and  other 
actions  are  expected  to  reduce  unneces- 
sary delay's  in  the  hearing  process. 
Hence,  no  change  in  the  regulation  has 
been  made. 

12.  It  was  proposed  that  language 
regarding  continuance  of  the  States'  au- 
thority to  ccmduct  hearings  on  Issues  of 
scope  of  Medicaid  benefits  and  eligibility 
should  be  incorporated  not  only  m  the 
Preamble  but  also  in  the  body  of  the 
regulations.  The  language  of  S  101.1401  of 
the  regiilations.  which  provides  that 
these  regulations  are  applicable  only  to 
hearings  provided  by  the  Secretary  with 
regEird  to  determinations  made  by  a 
PSRO  under  section  1155ia^  of  the  Act, 
clearly  delineates  the  PSRO's  authority 
since  section  1155(a)  relates  only  to 
PSRO  determinations  of  medical  neces- 
sity, quality,  and  appropriateness  of 
health  care  services.  Hence,  such  addi- 
tional language  regarding  coverage 
determinations  and  hearings  would  be 
redundant. 

13.  Comment  was  received  that  there 
should  be  two  levels  of  appeal  from  a 
PSRO  adverse  initial  determination  prior 
to  Statewide  Coimcil  review;  Le..  a  recon- 
sideraticm  by  a  hospital  delegated  review 
functions  under  section  1155(e)  of  the 
Act,  and  another  reconsideration  by  the 
PSRO.  Section  1159(a)  of  the  Act  clearly 
provides  for  only  caie  reconsideration  of 
an  adverse  claims  decision.  To  require 
another  reconsideration,  where  the 
statute  already  requires  numerous  levels 
of  review.  Including  Statewide  Council 
review,  a  hearing  by  the  Department,  and 
judicial  review  would  be  administratively 
burdensome,  time-consuming  and  con- 
fusing to  beneficiaries  and  recipients. 

Accordingly,  42  CFR  Part  101.  Subpart 
N  is  revised  as  set  forth  below. 

EO^ctive  Date.  This  regulation  shall 
become  effective  January  25,  1977. 

Note. — The  Department  of  Health,  Educa- 
tion, and  Welfare  has  detennlned  that  thla 
document  does  not  contain  a  majcv  pro- 
posal requiring  preparation  of  an  Inflation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  December  15,  1976. 

Theodore  Cooper, 
Assistant  Secretary  for  Health. 

Approved:  January  18.  1977. 

Marjorie  Lynch, 
Acting  Secretary. 

Subpart  N — Hearing*  and  Appeals  of  Profesaieital 
Stanitards  Raviaw  Organization  Determinations 
Interim  Regulations 

Sec 
101.1401 


Applicability    of    section    1159(b) 
hearing  procedures. 
101.1403    Right   to   reconsideration,    review 
and   hearing. 

101.1403  Utilization    of    procedures    under 

Title  XVrn,  Part  A  of  the  Social 
Security  Act. 

101.1404  Professional    consultation. 
^101.1406     Determining    amount    In    contro- 
versy In  case  of  proposed  services. 

101.1406     Right  to  judicUl  review. 


AuTHORrrv:  Sec.  1159,  Social  Security  Act: 
sec  249P.  Pub.  L.  92-60S:  8S  Stat.  1439-14^5 
(42  C.S.C.  1320C-8):  sec.  1103  of  Social  Se- 
curity   Act,    49   Stat.   647   as   amended    (42 

US.C.  13021. 

§  101.1401       Applicubiiity. 

The  regulations  of  this  subpart  are 
applicable  to  hearings  provided  by  the 
Secretary  pursuant  to  secticm  lisgcb)  of 
the  Social  Security  Act  (hereinafter  "the 
Act"  >  with  regard  to  determinations  un- 
der section  1155 1  a)  of  the  Act  by  a  PSRO. 
including  a  conditional  PSRO,  which  has 
assumed  full  review  responsibility  in 
sp>ecifled  health  care  institutions. 

§  101.1402      RiKht  to  r«>ron!.idcralit>n.  rr- 
>iet«  and  iiearinfc. 

I  at  Any  beneficiary  or  recipient  who  is 
entitled  to  benefits  under  the  Act  (other 
than  TiUe  V),  or  a  provider  or  practi- 
tioner who  is  dissatisfied  with  a  deter- 
mination, with  respect  to  a  claim,  made 
by  a  Professional  Standards  Review  Or- 
ganization in  carrying  out  its  responsibil- 
ities for  the  review  61  professional  activ- 
ities in  accordance  with  paragraplis  ( 1  > 
and  (2)  of  section  1155(a)  of  the  Act 
shall,  after  being  notified  of  such  deter- 
mination, be  enUUed  to  a  reconsidera- 
tion thereof  by  the  ProfesslMial  Stand- 
ards Review  Organization,  and.  where 
the  Professional  Standards  Review  Or- 
ganization reaffirms  such  determination 
in  a  State  which  has  established  a  State- 
wide Professional  Standards  Review 
Council,  and  where  the  matter  in  con- 
troversy is  $100  or  more,  such  determi- 
nation shall,  upon  the  writtoi  request 
of  the  dissatisfied  party,  be  reviewed  by 
professional  monbers  of  such  Council 
and.  if  the  Council  so  determines,  re- 
\'ised. 

(b)  Where  the  determination  of  a 
Statewide  Professional  Standards  Review 
Council  Is  adverse  to  the  ben^clary  or 
recipient  (or  where  there  is  no  such 
Council  in  a  State  and  where  the  matter 
in  controversy  is  $100  or  more),  such 
beneficiary  or  recipient  shall  be  eititled 
to  a  hearing  thereon  by  the  Secretary 
to  the  same  extent  as  protided  in  section 
205 lb)  of  the  Act. 

<c)  Any  review  or  appeal  provided  un- 
der this  section  shall  be  In  lieu  of  any 
review,  hearing  or  appeal  under  the  Act 
with  respect  to  the  same  Issue. 

§101.1403      llilization    of   Tillr    Will. 
Pari  .4,  lirariiif;  procedure!*. 

The  procedures  specified  in  I  405  722 
'time  and  place  of  filing  request  for 
hearing) ,  !$  405.740  through  405.747  (de- 
termining amount  to  controversy ' . 
$§404,919  through  404.952  and  404.954 
through  404.956  (procedures  for  conduct 
of  hearings  and  Appeals  Council  review  • : 
S$  405.750,  404.958,  404.961  through 
404.963,  and  404.966  (reopening  initial  or 
reconsidered  determinations  and  hear- 
ings or  Appeals  Council  decisions) ;  and 
iS|  404.971  through  404.973  (representa- 
tion of  parties)  of  Title  20  Code  of  Fed- 
eral Regulations,  except  to  the  extent 
inconsistent  with  specific  provisions  of 
this  Subpart  N,  shall  govern  heartogs 
under  section  1159'b)  of  the  Act. 
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§  101.1404      Professional  i'on>ullalioii. 

<a)  Any  decision  made  by  an  Admin- 
istrative Law  Judge  with  regard  to  a 
PSRO  determination  shall  be  made  only 
after  receiving  and  considering  appro- 
priate professional  consultation  on  the 
matter. 

(h)  Professional  consultation  shall  be 
obtained  by  the  Administrative  Law 
Judge,  In  the  form  of  either  testimony  or 
written  opinion,  from  an  impartial  med- 
ical advisor  selected  by  the  Social  Secu- 
rity Administration  in  each  matter  which 
he  is  to  decide  under  section  1159(b). 
Such  consultation  shall  be  part  of  the 
record,  and  shall  be  considered  by  the 
Administrative  Law  Judge  along  with 
other  evidence  of  record  in  deciding  the 
issues  before  him. 

CI)  Each  party  shall  have  the  right  to 
examine  all  evidence  of  record,  including 
that  obtained  from  the  medical  advisor, 
and  to  present  rebuttal  evidence.  Such 
rebuttal  evidence  shall  be  made  part  of 
the  record  for  consideration. 

(2)  Such  consultation  shall  be  ren- 
dered by  a  licensed  doctor  of  medicine 
or  osteopathy  whenever  the  health  care 
services  or  Items  In  question  were  pro- 
vided or  proposed  to  be  provided  by  an- 
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other  licensed   doctor   of   medicine    or 
osteopathy. 

(3)  No  professional  advisor  shall  be 
utilized  to  provide  such  consxiltatlon  If: 
(i)  he  was  directly  or  Indirectly  Involved 
In  providing  the  services  which  are  the 
subject  of  the  hearing;  (11)  he  or  any 
member  of  his  family  has,  directly  or 
Indirectly,  any  financial  Interest  in  the 
Institution  in  which  such  services  were 
provided  or  were  proposed  to  be  pro- 
vided; (ill)  he  participated  in  the  PSRO 
initial  or  reconsidered  determinations  or 
the  Statewide  Council  determination 
which  is  the  subject  of  the  hearing;  (iv) 
he  has  staff  privileges  in  the  institution 
in  which  such  services  were  provided  or 
proposed  to  be  provided;  (v)  he  is  a 
member  of  the  governing  body  of  the 
PSRO  or  a  member  of  the  Statewide 
Cocmcil  which  rendered  a  determination 
in  the  matter;  or  (vi)  a  reasonable  show- 
ing is  made  to  the  Administrative  Law 
Judge  that  an  advisor  may  be~tJlased 
with  regard  to  the  case  under  review. 
Where  a  professional  advisor  is  rejected, 
the  Administrative  Law  Judge  shall  ob- 
tain appropriate  professional  consulta- 
tion from  an'bther  professional  advisor 
who  meets  the  reqtlirements  of  this  Sub- 
part. 


§  101.1405      Determining  amount  in  ron- 
Iroversj-  in  case  of  proposed  ger^ices. 

Where  services  or  items  proposed  to 
be  provided  have  been  disapproved  by 
the  PSRO,  the  amount  in  controversy 
shall  be  determined  upon  the  basis  of 
reasonable  estimates  of  the  amovmts 
which  would  be  charged  the  Individual 
if  such  services  or  items  were  provided, 
and  shall  be  computed  in  accordance 
with  the  prlclples  set  forth  in  section 
405.740  of  20  CFR. 

§  101.1^06      Riglino  judiiial  ro\;ew. 

To  the  extent  authorized  by  section 
1159(b)  of  the  Act,  a  party  to  a  decision 
of  the  Appeals  Council  (see  section  404.- 
960  of  20  CFR) ,  or  the  deeislon  of  an  Ad- 
ministrative Law  Judge  where  the  re- 
quest for  review  by  the  Appeals  Coimcil 
was  denied,  may  obtain  a  court  review 
where  the  amoimt  In  controversy  after 
Appeals  Council  review  is  |1,000  or  more, 
by  filing  a  civil  action  In  a  district  court 
of  the  United  States  In  accordance  with 
the  provisions  of  section  205(g)  of  the 
Act  (see  5  422.210  of  20  CFR  for  filing 
procedure) . 

(FB  Doc.77-2228  Fltod  1-24^77:6:46  am] 
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Title  21 — Food  and  Drugs 

CHAPTER  I — FOOD  AND  DRUG  ADMINIS- 
TRATION, DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

[Docket  No.  76N-00011 

ADMINISTRATIVE  FUNCTIONS, 
PRACTICES,  AND  PROCEDURES 

General  Provisions 

•nie  Food  and  Drug  Administration 
<  PDA)  is  Issuing  In  final  form  the  general 
provisions  for  its  administrative  func- 
tions, practices  and  procedures.  Ttie  reg^- 
Ulatlons  shall  be  effective  February  24, 
1977. 

Included  within  this  subpart  (21  CFR 
Part  2,  Subpart  A)  are  regiilatlons  estab- 
lishing procedural  requirements  for  pub- 
lic requests  for  agency  action  or  chal- 
lenges to  agency  action,  for  tiie  Issuance 
of  regiilations  by  the  agency,  for  the 
compilation  and  maintenance  of  the  ad- 
ministrative record  of  agency  decisions 
and  actions,  and,  generally,  for  the  con- 
duct of  agency  business  with  the  public. 
The  regulations  include  provisions  that 
specify  ttoe  terms  on  wlilch  PDA  officials 
will  meet  with  members  of  the  pubUc  and 
provisions  that  govern  providing  advice 
and  information  to  the  public  on  agency 
business.  The  provisions  of  Subpart  A  wlU 
apply  to  all  aspects  of  FDA  business  un- 
less superseded  by  other  requirements 
specifically  applicable  to  a  particular 
class  of  actions  or  decisions. 

The  notice  of  proposed  rule  making 
on  wliich  these  regulations  are  based  was 
published   in   the  Federal   Register  of 
September  3.  1975  (40  FR  40682) .  In  the 
preamble  to  that  proposal,  the  Commis- 
sioner of  Pood  and  Drugs  discussed  the 
initial  issuance  of  these  and  related  reg- 
ulations, published  In  the  Federal  Reg- 
ister of  May  27.  1975   (40  FR  22950). 
and  subsequent  litigation  ( American  Col- 
lege   of    Neuropsychopharmacology    v. 
Weinberger,  et  al..  Civil  Action  No.  75- 
1187)  that  resulted  in  their  withdrawal 
as  a  final  regulation  and  republication 
as  a  notice  of  proposed  rule  making. 
Other  subparts  of  Part  2  proposed  on 
September  3.  1975.  have  since  been  pub- 
lished separately  In  the  Federal  Regis- 
lEK  as  flnsil  regulations  as  follows:  Sub- 
part C— Public  Hearing  Before  a  Pub- 
lic Board  of  Inquiry.  June  28.  1976  (41 
PR  26636) :  Subparts  E.  F.  and  G — ^Pro- 
cedures for  PubUc  and  Regulatory  Hear- 
ings and  Regulations  Governing  Stand- 
ards of  Conduct  and  Conflict  of  Interest. 
November  2. 1976  (41  FR  48258)  ;  Subpart 
B — Formal  Evidentiary  Public  Hearings, 
November  23,  1976  (41  FR  51708) ;  and 
Subpart    D— Public    Hearing   Before    a 
Public    Advisory    Committee,    Novem- 
ber 26,  1976  (41  FR  52148). 

Most  of  the  comments  received  on  the 
provisions  of  Subpart  A  were  from  manu- 
facturers of  regulated  products.  Includ- 
ing Industry  trade  associations,  pntfes- 
slonal  associations,  consumer  groups, 
and  individuals.  Approximately  160  com- 
ments were  received,  including  several 
comments  on  the  May  27,  1975  final  reg- 
ulation, which,  while  subsequently  with- 
drawn, was  virtually  Identical  In  sub- 
stance to  the  September  3,  1975  propos- 
al.  A  section-by-sectlon  discussion   of 
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the  substantive  provisions  of  the  regu- 
lations appeared  in  the  preamble  to 
that  proposal.  A  siimmary  of  the  issues 
raised  by  the  comments,  and  the  Com- 
missioner's resolution  of  those  issues,  are 
set  forth  below. 

No  comments  were  received  regarding 
5  2.1  Scope  (21  CFR  2.1).  and  it  is 
adopted  as  proposed. 

1.  Two  comments  were  received  re- 
garding §  2.3  Definitions  (21  CFR  2.3),  . 
both  of  which  addressed  the  definition 
in  §2.3(a>(12)  of  "interested  person." 
As  explained  in  the  preamble  to  the  pro- 
posed rule,  "interested  person  "  and  "any 
person  who  will  be  adversely  affected" 
have  been  defined  broadly  to  include  any 
person  who  wishes  to  participate  in  any 
proceeding  of  FDA.  No  particular  in- 
terest, specific  economic  or  other  harm. 
or  other  indicia  of  "standing"  is  required 
before  a  person  may  participate  in  or 
challenge  any  agency  action. 

One  of  the  comments  supported 
eliminating  from  the  definition  of  "in- 
terested person"  the  requirement  of  a 
specific  showing  of  interest.  The  other 
comment  objected  to  the  proposed  defi- 
nition as  too  broad.  The  comment  argued 
that,  by  not  limiting  participation  in 
agency  matters  to  those  who  can  show 
a  definite  interest  that  can  be  adversely 
affected.  FDA  proceedings  may  become 
protracted  and  burdened  by  numerous 
parties  seeking  to  participate  merely  on 
the  grounds  that  they  represent  some 
broad  public  interest.  This,  the  comment 
argued.  wiU  prevent  FDA  proceedings 
from  being  expeditiously  concluded  in 
an  orderly  manner. 

The  Commissioner  disagrees  with  this 
comment  and  has  retained  the  proposed 
definition  of  "interested  person"  in  the 
anal  regulation.  Contrary  to  the  com- 
ment, he  maintains  that  person* 
espousing  only  broad  interests  shared 
generally  by  the  public  are  entitled  to 
participate  fully  in  agency  proceedings. 
As  noted  in  the  preamble  to  the  proposaL 
FDA  activities  cover  a  broad  range 
and  affect  every  citizen  generally,  and 
thus  sdl  persons  are  entitled  to  partici- 
pate in,  and  question,  actions  of  the 
agency.  The  Commissioner  is  not  per* 
Buaded  that  many  agency  actions  will 
be  seriously  delayed  as  a  result  of  the 
broad  definition  of  "interested  person." 
but  he  concludes  that  any  delay  that  is 
likely  to  occur  will  be  outweighed  by 
the  advantages  of  permitting  unimpeded 
access  by  all  persons  to  agency  proceed- 
ings. 

2.  One  comment  on  5  2.4  Sununariee 
of  administrative  practices  and  proce- 
diu-es  (21  CFR  2.4)  urged  that  the  dis- 
tribution of  the  summaries  by  the  Com- 
missioner be  wide  and  systematic  so  that 
public  awareness  would  not  be  left  to 
chance. 

While  the  Commissioner  agrees  fully 
with  the  objective  expressed  by  the  com- 
ment, he  t)elieves  it  undesirable  to  modify 
the  provision  to  impose  on  the  agency 
what  could  be  viewed  as  a  requirement  to 
establish  a  special  distribution  procedure. 
Every  reasonable  effort  wUl  be  made  by 
the  agency  to  distribute  the  material  so 
that  it  reaches  as  many  segments  of  tlie 
public  as  possible. 


3.  Many  comments  were  received  in 
response    to    several    aspects    of    §  2.5 
Submission    of    documents    to   hearing 
cleik;  computation  of  time;  availability 
for  public  disclosure  (21  CFR  2.5) .  Sev- 
eral comments  objected  to  the  require- 
ment in  proposed  §  2.5(b)  that  submis- 
sions signed  by  attorneys  or  other  au- 
thorized representatives  be  accompanied 
by  signed  statements  of  authorization, 
unless  documentation  of  authorization 
has  previously  been  submitted  as  part  of 
the  administrative  file  in  the  same  pro- 
ceeding.   The    comments    argued,    gen- 
eraUy,  that  the  requirement  was  exces- 
sive ;  that  it  was  unwarranted  to  assume 
that   an   attorney   would   imdertake   to 
represent  a  party  before  the  agency  when 
he  was  not  authorized  to  do  so.  Many 
comments  argued  that  such  a  require- 
ment was  obviously  superfluous  when  the 
attorney  is  in-house  coimsel  to  a  cor- 
poration or  organization.  One  comment 
inquired  whether  such  an  attorney,  if  an 
officer  of  the  company,  would  be  required 
to  have  his  authority  verified  by  another 
ofBcer,  and  whether  the  corporate  seal 
must  also  be  affixed.  Several  comments 
noted  that  the  Federal  courts  do  not  re- 
quire the  verification  contemplated  by 
the  proposed  rule,  and  thus  questioned 
whether  there  could  be  a  valid  basis  for 
imposition  of  the  requirement  by  FDA. 

After  consideration  of  the  comments, 
the  Commissioner  has  concluded  that  the 
requirement  should  be  deleted.  He  is  per- 
suaded by  those  comments  questioning 
whether  imauthorized  submissions  have 
been  a  problem  for  the  agency,  and  he 
concedes  that  they  have  not.  In  any 
event,  he  believes  that  sanctions  alretuiy 
avaUable,  notably  18  U.S.C.  1001  (the 
"False  Reports  to  the  Government  Act") . 
as  well  as  the  Canons  of  Professional 
Ethics,  will  adequately  ensure  that  at- 
torneys or  others  representing  parties 
or  interested  persons  before  the  agency 
are  authorized  to  do  so. 

A  conforming  change  in  §  2.130  (21 
CFR  2.130),  which  in  part  establishes  a 
similar  verification  requirement  for  any 
person  representing  another  in  a  formal 
evidentiary  public  hearing  imder  Sub- 
part B.  will  be  made  in  a  subsequent 
publication. 

4.  Several  comments  objected  to  the 
requirement  in  proposed  §  2.5(c)  that 
all  data  and  information  referred  to  or 
in  any  way  relied  upon  shall  be  included 
In  each  submission  in  full  and  may  not 
be  incorporated  by  reference,  and  to  the 
requirement  in  paragraph  (c)  (1)  that  a 
copy  of  any  article  or  other  reference 
or  source  be  included  in  each  submission. 
The  comments  contended  that  these 
companion  requirements  were  unduly 
burdensome  for  various  reasons.  Several 
urged  that  submission  be  considered  un- 
necessary If  the  material  (1)  Is  already 
availaUe  in  another  agency  file,  (2)  con- 
sists at  rules,  regulations,  court  deci- 
sions, or  agency  memoranda,  or  (3)  In- 
cludes genranl  reference  materials  such 
as  steoidard  medical  texts.  A  comment 
suggested  ttiat  incorporation  of  pub- 
UAed  sources  be  permitted  luiless  FDA 
later  notifies  the  party  that  the  source 
Is  not  available  to  the  agency.  It  was 
pointed  out  that  tn  a  given  matter  sev- 
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eral  comments  may  logically  wish  to  rely 
on  or  refer  to  the  same  material,  and 
inquired  whether  the  receipt  of  five 
copies  of  l^e  same  material  with  each  of 
numerous  submissions  was  necessary  or 
consistent  with  agency  purposes.  An- 
other comment  similarly  questioned 
whether  requiring  receipt  of  dupUcative 
material  was  ccHisistent  with  the  avowed 
limited  agency  resources,  as  represented 
In  the  preamble  to  the  proposal,  and 
suggest^  that  some  discretion  be  left 
to  the  submitting  lyarty.  One  ccMnment 
urged  that  the  rule  be  amended  to  re- 
quire the  submission  of  only  the  relevant 
portions  of  recognized  texts. 

The  Commissioner  advises  that,  inso- 
far as  submissions  rely  on  legal  docu- 
ments, such  as  FDA  documents  that  are 
routinely  made  publicly  available  (e.g., 
staff  manual  guides,  hearing  tran- 
scripts) ,  Federal  court  cases,  or  Federal 
laws  or  regulations,  he  has  determined 
that  copies  of  the  original  material  need 
not  be  submitted.  He  considers  It  appro- 
priate to  adopt  a  similar  position  for 
submissions  that  rely  on  an  established, 
readily  available  medical  or  scientific 
textbook.  Section  2.5(c)  of  this  final  reg- 
ulation reflects  these  changes.  More- 
over, in  accordance  with  §  2.1(a),  S  2.5 
would  not  change  other  agency  regula- 
tions that  permit  referencing  of  mate- 
rials in  other  types  of  administrative 
submissions  (e.g.,  §  310.9  Designated 
journals  (21  CFR  310.9),  waiving  with 
respect  to  the  agency's  new  drug  regula- 
tions the  submission  of  reprints  and 
summaries  appearing  in  the  journals 
listed). 

However,  the  Commissioner  does  not 
agree  with  other  suggestions  made  In  the 
ccxnments.  He  advises  that  the  agency 
cannot,  with  its  limited  resources,  be  left 
to  ferret  from  its  voluminous  files  docu- 
ments to  which  reference  is  made  In  sub- 
missions. The  filing  systems  used  by  the 
Hearing  Clerk  and  most  other  agency 
oflQces  require  manual  searches  to  locate 
most  materials.  The  Cranmlssioner  ad- 
vises that  12.5(c)  permits  referencing 
of  material  in  the  administrative  file  of 
tiie  same  proceeding.  He  finds  imwork- 
able,  however,  the  suggestion  to  allow 
submissions  to  be  made  without  refer- 
enced documents,  if  the  information 
(other  than  those  types  expressly  ex- 
cepted) is  believed  to  exist  in  a  different 
agency  file.  In  such  cases,  the  Commis- 
sioner concludes  that  the  burden  of  fil- 
ing duplicative  material  Is  less  than  the 
burden  on  the  agency  of  manually  locat- 
ing identical  material  in  other  files,  and, 
if  it  Is  not  found,  of  notifying  a  party 
at  that  time  to  submit  it. 

In  response  to  the  comment  urging 
that  the  rule  be  amended  to  require  only 
the  submission  of  relevant  portions  of 
recognized  texts  (and,  presumably,  other 
documents),  5  2.5(c)  (3)  as  promiilgated 
provides  specifically  for  the  deletion  of 
Irrelevant  material  from  references  of 
any  type.  The  Commissioner  cautions, 
however,  that  material  ttiat  is  relevant 
but  not  necessarily  supportive  of  a  sob- 
missicm  may  not  be  omitted. 

5.  Several  commits  objected  to  the 
requirement  tn  paragraiA  (c)  (6)  of  pro- 


posed I  2.5,  wtiich  provides  for  the  rejec- 
tion of  submitted  documents  that  fail 
to  cfMnply  with  any  requirement  of  the 
regulations.  The  Commissioner  advised 
in  the  preamble  to.  the  proposal  that 
strict  adherence  to  the  requirements*  for 
submissions  would  be  required,  and  that 
failure  to  comply  could  result  in  rejec- 
tion of  a  submission  by  the  Hearing 
Clerk,  or  its  exclusion  from  considera- 
tion. 

One  comment  considered  the  rule  too 
inflexible,  and  contended  that  it  is  un- 
justified where  the  flaw  is  procedural 
and  can  be  corrected  easily.  The  com- 
ment further  protested  that  no  time  limit 
was  imposed  on  the  Hearing  Clerk  to  re- 
ject a  docimnient,  and  that  the  proposed 
rule  did  not  provide  for  deferral  of  the 
agency  decision  in  connection  with  which 
the  document  had  been  submitted  until 
any  defect  in  the  submission  had  been 
corrected.  Similarly,  another  comment 
inquired  whether  the  resubmission  of  a 
rejected  comment  must  be  witliin  the 
original  time  specified,  referring  to  pro- 
posed §  2.112(c)  in  Subpart  B  (21  CFR 
2.112(c)),  which  provides  for  resubmis- 
sion of  objections  or  requests  for  a  hear- 
ing within  the  original  30-day  time  pe- 
riod. One  comment  suggested  that  15 
days  be  allowed  from  the  day  of  rejec- 
tion to  allow  a  person  to  resubmit  any 
rejected  comment  or  other  document. 
Still  another  comment  urged  that  rejec- 
tion of  a  comment  be  permitted  only  in 
the  case  of  a  serious  failure  to  comply 
with  reasonable  requirements  that  are 
authorized  by  statute.  Another  comment 
suggested  that  the  test  for  rejection 
should  be  that  the  document  patently 
fails  to  comply  substantially  with  the  re- 
quirements, and  complained  that  the 
case  cited  in  the  preamble  to  the  pro- 
posal. Municipal  Light  Boards  v.  Federal 
Power  Commission.  450  F.  ^d  1341  (D.C. 
Cir.  1971).  cert,  denied,  405  U.S.  989 
( 1972) ,  does  not  authorize  rejection  of  a 
submission  for  failure  to  adhere  exactly 
to  formal  submission  requirements.  One 
comment  urged  that  a  right  of  appeal  be 
provided  to  permit  challenges  to  the  re- 
jection of  submissions.  A  final  comment 
suggested  that  proposed  S  2.5(e)  (6)  be 
revised  to  permit  amendment  of  a  sub- 
mission as  a  matter  of  right  when  the 
submission  is  found  to  be  procedurally 
deficient. 

The  Commissioner  concludes  that  the 
provision  be  promulgated  as  proposed. 
He  finds  insubstantial  the  comments  ob- 
jecting to  the  authority  of  the  Hearing 
Clerk  to  reject  submissions  for  failure 
to  adhere  to  the  requirements  of  Part  2. 
These  requirements  have  been  imposed  to 
facilitate  agency  business  by  avoiding  the 
submission  of  requests  or  comments  that 
are  specious.  Insubstantial,  or  that  fail 
to  contain  justification  adequate  to  per- 
mit the  Commissioner  to  evaluate  prop- 
erly the  request  or  submission. 

The  Cc«nmissioner  -advises  that  the 
agency  is  not  obliged  to  provide  addi- 
tional time  for  resubmission  when  a  sub- 
mlssicm  has  been  properly  rejected.  He 
believes  the  requirements  for  submission 
are  precise  enough  to  be  met  in  the  first 
Instance — and   that  persons   failing   to 


meet  them,  rather  than  the  agencv. 
should  bear  the  responsibility  for  the 
failure.  Moreover,  to  provide  an  ex- 
tended time  for  flUng  would  clearly  pro- 
mote the  filing  of  Insubstantial  submis- 
sions as  a  device  to  obtain  additional 
time.  Consequently,  he  disagrees  as  well 
with  those  comments  demanding  that 
an  administrative  right  of  appeal  or 
right  of  resubmission  be  accorded  wlien 
a  submission  is  rejected. 

The  Commissioner  also  rejects  tlie  sug- 
gestion that  he  amend  the  requirements 
to  permit  rejection  only  when  a  submis- 
sion "substantially"  departs  from  the  re- 
quirements; to  do  so  would  also  invite 
the  submission  of  incomplete  and  inade- 
quate documents.  He  has  essentially  in 
this  section  reserved  the  right  to  reject 
submissions  that  are  inadequate  for  the 
purposes  for  which  they  are  submitted. 
At  the  same  time,  he  advises  that  sub- 
missions will  not  be  rejected  frivolously 
or  casually.  Nor  wUl  rejection  automati- 
cally preclude  consideration  when  a  cor- 
rected submission  Is  not  filed  in  a  timely 
fashion.  Comment  closing  dates  in  in- 
formal rule  making,  for  example,  indi- 
cate only  when  the  Commissioner  is  no 
longer  legaUy  obligated  to  consider  a 
comment;  they  do  not  prohibit  him  from 
considering  comments  filed  late,  and  he 
frequently  does  so.  The  Commissioner 
advises  that  in  implementing  these  re- 
quirements he  intends  to  continue  to 
observe  a  basic  policy  of  fairness  in  de- 
termining whether  a  submission  is  ac- 
ceptable. 

6.  Several  comments  objected  to  the 
various  substantive  requirements  in  §  2.5 
for  submissions  to  the  Hearing  Clerk. 
Some  comments  objected  to  the  require- 
ment of  proposed  §  2.5 < a)  that  submis- 
sions be  filed  in  quintuplicate.  One  urged 
that  a  comment  or  submission  should  not 
be  rejected  for  the  failure  to  submit  the 
reqjitred  nimiber  of  copies.  The  comment 
also  noted  that  the  regulations  fail  to 
define  "submission."  Another  comment 
suggested  retaining  the  present  prac- 
tice of  specifying  the  number  of  copies 
in  each  Fedmal  Rbgister  notice. 

The  Commissioner  advises  that  "sub- 
mission" Is  Intended  to  have  Its  com- 
mon dictionary  meaning.  Those  docu- 
ments that  must  be  "submitted"  to  the 
Hearing  Clerk  for  each  type  of  contem- 
plated agency  action,  moreover,  are  ade- 
quately described  in  the  final  regulation, 
and  therefore  no  special  definition  of 
"submission"  is  necessary. 

The  Commissioner  concludes  that  the 
final  regulation  will  retain  the  S!>e?inca- 
tlon  of  the  number  of  copies  of  a  sub- 
mission, although  as  a  matter  of  practice 
the  number  of  copies  will,  as  one  of  the 
comments  suggested,  also  be  specified  in 
the  relevant  Federal  Register  notice. 
Based  on  a  reassessment  of  agency  needs, 
the  Conmiissioner  has  reduced  to  four 
the  number  of  copies  required  to  be  sub- 
mitted, except  where  otherwise  specified. 
A  conforming  change  has  been  made  In 
S  2.10(b)  (4)  (21  CFR  2.10(b)  (4) )  deal- 
ing with  the  submission  of  c<Mnments  in 
response  to  a  proposed  regulation. 

The  question  of  the  number  of  c<q>ie8 
is  one  with  which  each  Federal  agency 
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must  deal.  Although  agencies  do  possess 
duplicating  facilities,  most  are  fully  uti- 
lized in  duplicating  aTcncy-originated 
records.  That  FDA  needs  several  copies 
of  submissions  is  obvious — copies  must 
not  only  be  on  display  for  public  exsunl- 
nation  but  must  be  forwarded  to  agency 
employees  and.  frequently,  to  agency 
counsel  for  evaluation  and  action.  Many 
submissions  number  scores  of  pages  and 
FDA  lacks  the  resources  to  duplicate 
every  one  received.  Because  duplicating 
facilities  are  widely  available,  the  Com- 
missioner deems  it  re".'ionb'e  to  expect 
the  public  to  imdertake  the  task  of  du- 
plication. Nonetheless,  the  Commissioner 
advises  that  the  regulations  do  provide 
some  exceptions  to  the  general  require- 
ment that  four  copies  be  submitted.  With 
respect  to  comments  filled  In  response  to 
proposed  nile  making,  S  2.10  permits  in- 
dividuals to  file  one  copy,  on  the  basis 
of  the  Commissio^'^r'."?  experience  that 
submissions  by  mdividuals  (1)  are  less 
frequently  received.  (2)  are  submitted 
by  persons  often  lacking  access  to  dupll- 
catmg  facilities,  and  (3)  are  generally 
shorter  than  submissions  from  manufac- 
turers, industry  groups,  and  public  in- 
terest organizations.  Section  2.19(1)  (21 
CPR  2.19(1))  permits  lesser  numbers  of 
copies  to  be  submitted;  namely,  three 
copies  of  comments  responding  to  ad- 
visory opinions.  In  this  final  regulation, 
that  section  permHs  in'iivirluals  to  sub- 
mit one  copy.  The  Commissioner  believes 
that  adequate  justification  has  not  been 
presented  to  reSuce  further  the  numbers 
of  copies  required.  Rather,  he  views  the 
requirements  as  necessary  for  the  effi- 
cient conduct  of  agency  business  and  not 
significantly  burdensome. 

In  response  to  n  ('-"nment  inquiring 
whether  comments  will  be  rejected  for 
faUure  to  provide  the  requisite  copies, 
tiie  Commissioner  advises  that  he  will 
not  normally  reject  these  comments,  al- 
though he  has  expressly  reserved  the 
right  to  do  so.  In  most  situations,  where 
the  failure  to  provide  the  required  copies 
is  not  habitual,  the  Hearing  Clerk  will 
merely  file  the  copy  received  and,  de- 
pending on  its  length  either  request  the 
person  making  the  submission  to  provide 
additional  copies,  or  m-^ke  conies  using 
agency  facilities.  The  rule  must  permit 
swne  flexibility,  and  the  Hearing  Clerk 
will  exercise  appro  riatc  jMHs:Tnent  con- 
sistent with  maintaining  efficiency  In  the 
filing  of  documents. 

7.  One  comment  protested  the  require- 
ment In  proposed  S  2.5(e)  that  certain 
submissions  shall  be  considered  filed  on 
ihe  date  of  receipt.  The  conunent  com- 
plains that  this  provides  an  advantage 
to  persons  located  In  Washington,  DC. 
The  CommissionT  arivi<'«s  that  the  re- 
ceipt date  is  considered  the  filing  date 
for  only  a  smaU  niunber  of  actions,  e.g., 
petitions  for  reconsideration  under  §  2.8 
and  requests  for  administrative  stays  of 
action  under  9  2.9.  where  a  strict  filing 
time  is  specified  to  facilitate  a  prompt 
administrative  decision.  Establishing  a 
date  other  than  the  receipt  date  as  the 
day  of  filing  In  these  limited  circum- 
stances would  not  be  workable.  The  Com- 
missioner views  smy  disadvantage  to  per- 
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sons  outside  the  Washington  area  to  be 
minimal,  and  to  be  clearly  outweighed 
by  the  agency  need  to  act  expeditiously 
in  certain  limited  types  of  matters. 

The  Commissioner  advises  that  In  most 
proceedings,  except  when  another  date 
is  specified,  §  2.5(e),  as  proposed  and 
finalized,  provides  tiiat  the  postmark 
shall  be  considered  to  be  the  date  of 
filing.  This  rule  applies  equally  to  all 
persons  regardless  of  their  geographic 
location  and  the  Commissioner  finds  this 
rule  reasonable. 

8.  One  comment  asked  implicitly 
whether  proposed  5  2.112(c),  specifying 
steps  the  Hearing  Clerk  wiU  take  in  filing 
objections  or  requests  for  hearing,  should 
logically  be  Incorporated  into  §  2.5.  The 
Commissioner  deems  the  comment  to  be 
valid,  but  advises  that,  as  a  matter  of 
drafting  preference,  the  references  to 
"Subpart  B  of  this  part"  in  §  2.5(j)  ade-  • 
quately  incorporate  the  appropriate  pro- 
vision of  §  2.112  Into  5  2.5. 

9.  Some  comments  objected  to  certain 
of  the  bases  for  rejecting  comments 
stated  in  proposed  §  2.5(c)  (3)  and  (5). 
One  comment  characterized  the  refer- 
ence to  intemperate  matter  In  S  2.5(c) 
(5)  as  vague  and  suggested  deleting  the 
requirement.  Another  contended  that  It 
is  impracticable  to  remove  all  Irrelevant 
matter  as  specified  In  §  2.5(c)  (3),  argu- 
ing that  to  do  so  would  make  many  docu- 
ments unintelligible  and  put  undue  em- 
phasis on  the  matter  retained.  One 
comment  suggested  that  what  Is  Irrele- 
vant, defamatory,  scurrilous  or  intem- 
perate could  vary  widely,  and  argued 
that  the  provisions  for  resubmission 
were  therefore  Inadequate. 

The  Commissioner  views  the  issue 
raised  by  the  comments  as  having  some 
merit.  He  believes,  however,  that  al- 
though the  meaning  of  these  words  may 
vary,  the  standards  can  be  fairly  ad- 
ministered. The  Commissioner  must  re- 
tain the  ability  to  reject  submissions 
whose  content  is  clearly  Inappropriate 
for  a  public  government  file.  He  believes 
that  proposed  S  2.5(c)  (3)  and  (5)  con- 
tains a  reasonably  objective  statement 
of  criteria  to  be  used,  and  thus  hsis  re- 
tained them  in  the  final  regulation. 

The  Commissioner  advises  that  the 
comment  regarding  deleting  irrelevant 
material  has  read  the  requirement  too 
narrowly.  The  requirement  does  not  In- 
tend that  submissions  must  contain 
only  carefully  screened  material  that 
eliminates  every  irrelevancy.  He  advises, 
rather,  that  submissions  should  not  In- 
clude wholly  irrelevant  material  that 
can  easily  be  excised  before  submission, 
e.g.,  chapters  of  a  book  that  are  unre- 
lated to  the  matter  at  hand.  When  thus 
viewed,  he  believes  the  requirement  to  be 
both  necessary  and  desirable. 

10.  Comments  expressed  most  con- 
cern about  the  requirement  In  proposed 
5  2.5(j)  (2)(i)  that  material  consistlnf 
of  safety  and  effectiveness  data  and  In- 
formation or  a  protocol  for  a  test  or 
study  be  filed  with  the  Hearing  Clerk 
and  be  made  available  for  public  exam- 
ination, but  not  for  copying.  If  such  ma- 
terial Is  submitted:  (1)  With  an  objec- 
tion or  request  for  a  hearing  filed  pur- 
suant tp  Subpart  B  of  Part  2;  (2)  at  f 


formal  evidentiai->'  public  hearing  pur- 
suant to  Subpart  B  of  Part  2;  (3)  at  a 
public  hearing  before  a  Public  Board  of 
Inquiry  pursuant  to  Sut«)art  C  of  Part 
2;  (4)  at  an  alternative  form  of  public 
hearing  before  a  public  advisory  com- 
mittee; or  (5)  at  a  public  hearing  before 
the  Commissioner  pursuant  to  §  2.117(a) 
(2)  or  (3)  (21  CFR  2.117(a)  (2)  or  (3) ). 
Section  2.5(j)  (2)  (iii>  proposed  further 
that  such  material  would  be  on  public 
display  and  available  for  examination 
only  for  such  time  as  is  necessary  to 
permit  public  participation  in  the  public 
hearing,  and  any  related  judicial  review. 
Proposed  J  2.5(j)  (2)  (iv)  would  specify, 
in  addition,  that  this  limited  availability 
would  not  constitute  prior  disclosure  to 
the  public  as  defined  in  §  4.81  (21  CFR 
4.81)  of  the  PDA  public  information  reg- 
ulations under  Part  4  (21  CFR  Part  4), 
and  would  prohibit  any  such  Informa- 
tion, if  improperly  copied,  from  being 
resubmitted  to  the  agency  in  support  of 
a  petition  or  other  request. 

The  many  comments  on  the  proposed 
requirement  expressed  essentially  similar 
objections.    Several    comments    argued 
that  allowing  examination  but  not  copy- 
ing of  confidential  safety  and  effective- 
ness information  would  be  violative  of 
the  relevant  statutory  provisions  prohib- 
iting disclosure  of  trade  secret  informa- 
tion, i.e.,  18  U.S.C.  1905  and  section  301 
( j )  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act  (21  U.S.C.  331(j))  and  would 
be  inconsistent  with  prior  agency  posi- 
tions, primarily  reflected  In  Its  public  in- 
formation regulations,  and  the  new  drug 
regulations     under     §  314.13     (21     CFR 
314.131.    The    commenta    insisted    that 
tiiese   regulatlcHis   clearly   provide   that 
previously  imdlsclosed  safety  and  effec- 
tiveness datfi,  at  least  insofar  as  they  re- 
late to  a  product  subject  to  a  new  drug 
application  (NDA)   (or  new  animal  drug 
application  (NADA) ) .  are  trade  secrets 
and  not  subject  to  public  disclosure,  cit- 
ing Morgan  v.  FDA.  495  F.  2d  W75  (D.C, 
Cir.  1974).  The  comments  Insisted,  fur- 
ther, that  if  suc^  information  Is  entitled 
to  confidential  treatment,  It  Is  entitled 
to  full  and  not  partial  confidentiality; 
that  the  law  does  not  provide  for  degrees 
of  nondiscloeure;  and  that  making  such 
material  available  simply  for  examina- 
tion cannot  fairly  be  characterized  as 
anjthing  other  than  disclosiire. 

One  comment  suggested  that  permit- 
ting public  examination  of  safety  and  ef- 
fectiveness data  may  result  in  a  court 
finding  that  the  data  no  longer  retain 
their  trade  secret  status.  Still  another 
comment  maintained  that  submission  of 
trade  secret  material  to  a  third  person 
destroys  trade  secret  status  under  com- 
mon law  and  may  thus  influence  paxtiea 
not  to  submit  information  because  of  the 
likelihood  of  disclos\ire. 

One  comment  claimed  that  the  posi- 
tion ignores  the  competitive  value  of  the 
Information  and  that  even  limited  ex- 
posure to  such  data  can  greatly  f  acilitato 
a  competitor's  filing  an  NDA  for  an  iden- 
tical or  similau"  drug.  The  comment  urged 
that  mere  exposxire  to  the  results  of  a 
competitor's  research  points  to  ap- 
piroaches  found  most  effective  and  elimi- 
nates much  of  the  trial  and  error  experi- 


enced by  the  originator  of  the  data.  A  re- 
lated comment  noted  that  protocols  and 
test  data  may  often  have  a  commercial 
value  beyond  the  single  product  or  vroA- 
uct  class  for  which  they  were  submitted. 
Several  comments  Indicated  that  a  mere 
viewing  of  such  documents,  particularly 
by  trained  scientists,  can  yield  much  In- 
foi-matlon. 

Another  c<Mnment  questioned  tiie  view 
stated  in  the  proposal  that  the  only  value 
of  the  information  would  be  in  Its  re- 
submission to  FDA.  Tbe  comment  cmx- 
tended,  as  did  others,  that  such  data  had 
other  commercial  value,  l^e  comment 
suggested  that  the  data  would  be  valua- 
ble in  obtaining  product  appit>vals  in  for- 
eign countries,  in  designing  clinical 
studies  on  similar  compounds,  and  in 
verifying  the  results  of  Independent  re- 
search. 

Several  comments  also  disputed  the 
representation  in  proposed  S2.S(j)(2) 
(ill)  that  the  agency  would  not  accept 
such  material  if  improperly  copied  and 
submitted,  pointing  out  that  FDA  has 
already  taken  the  position  in  the  pream- 
ble to  its  public  information  regulations 
published  in  the  Federal  Register  of  De- 
cember 24,  1974  (39  FR  44602)  that  It 
could  not  under  present  law  refuse  to 
approve  an  Identical,  similar,  or  related 
drug  on  tiie  basis  of  Information  that 
has  been  disclosed.  M<»eover.  the  com- 
ments questioned  whether,  even  If  FDA 
couldvawf ully  refuse  to  accept  such  datck 
it  comd  ^ectively  enforce  the  ban  on 
copying,  or  readily  determine  when 
wrongfully  copied  data,  effectively  dis- 
guised, were  being  resutofltted. 

One  comment  asked  whether  the 
agency  would,  for  example,  require  a  sec- 
ond submitter  to  provide  evidence  tliat 
the  information  was  not  obtained  by  im- 
authorized  oopjrlng.  One  ccHnment 
pointed  out  that  the  rule  f oned  a  party 
to  face  the  penalty  of  foregoing  a  hear- 
ing, guaranteed  him  by  statute,  if  he  did 
not  wish  to  disclose  his  data.  A  related 
comment  suggested  ttiat  no  need  existed 
for  public  display  of  safety  and  effective- 
ness data  when  a  hearing  Involved  an 
NDA.  It  contended  that  the  principal 
participants  In  an  NDA  hearing  are  the 
manufacturer  and  the  agency,  and  that 
if  the  data  were  available  to  these  par- 
ties, there  would  be  no  need  to  make  It 
otherwise  available,  except  through  the 
already  established  use  of  simmiaries. 
Another  comment  suggested  that  the 
regulations  not  be  finalized  unless  the 
FDA  public  Information  requirements 
were  upheld  in  a  suit  against  the  regula- 
tions brought  by  the  I%armaceutical 
Manufacturers  Association. 

Several  comments  opposing  the  adop- 
tion of  proposed  !2.5(j)(2)  suggested 
alternatives  In  lieu  of  the  pn^iosed  man- 
ner of  disclosure  of  the  material.  One 
comment  suggested  maintaining  confi- 
dentiality by  limiting  any  disclosure  to 
properly  coacemed  pcurties  under  appro- 
priate protective  orders  granted  by  the 
administrative  law  Judge  "or  authorized 
presiding  officer.  It  suggested  that  such 
an  arrangement  has  been  held  valid  In  a 
freedom  of  Information  context,  citing 
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Porter  County,  etc..  League  v.  U.S. 
Atomic  Energy  Commission,  380  P.  Svtpp. 
360  (NJD.  Ind.  1974).  The  comment  sug- 
gested that  where  parties  were  repre- 
sented by  outside  counsel,  the  documents 
could  be  disclosed  to  the  counsel  with  a 
prohibition  against  disclosure  to  the 
client.  The  comment  insisted  that  this 
procedure  would  both  protect  confiden- 
tiality and  permit  full  participation  in 
the  hearing  process. 

Another  comment  contended  that  any 
need  to  disseminate  safety  and  effective- 
ness data  could  be  satisfied  through  the 
use  of  sxmimaries  under  S  314.14(d)  (21 
CFR  314.14(d) ),  dealing  with  the  treat- 
ment of  such  informaticm  when  part  of 
an  NDA,  and  the  agency's  public  infor- 
mation regulations  imder  Part  4.  It  con- 
cluded that  the  material  in  question 
should  thus  be  treated  imder  proposed 
I  2.5 (j)  (3),  namely,  to  permit  neither 
examination  nor  copying. 

One  comment  suggested  tti&t  the  re- 
quirements of  proposed  S2.5(J)(3), 
which  would  prohibit  disclosQre  except 
as  permitted  by  the  public  information 
regulations,  should  apply  to  disclosure 
where  participants  are  concerned.  TTie 
comment  would,  by  implication,  permit 
disclosing  the  material  to  parties,  al- 
though It  did  not  specify  whether  the 
parties  would  be  able  to  do  more  than 
review  the  material.  The  ccunment  would 
require  any  party  permitted  to  view  the 
material  to  sign  a  statement  that  all 
trade  secrets  and  confidential  Informa- 
tion would  be  used  for  the  hearing  only, 
and  otherwise  kept  in  confidence. 

One  comment  expressed  views  con- 
trary to  the  foregoing  criticisms  of  the 
pn^Xksal.  The  comment  protested  the 
ban  on  copying  Imposed  by  proposed 
S  2.5(J)  (2) ,  claiming  it  to  be  unwise,  un- 
necessary, and  unenforceable.  The  com- 
ment noted  anomalies  in  the  require- 
ment: that  It  would  limit  access  to  those 
who  regularly  meet  or  work  in  Washing- 
ton or  regional  headquarters,  and  would 
put  a  premium  on  an  observer's  memory. 
It  urged  the  agency  to  "go  all  the  way" 
for  convenience  and  accuracy. 

While  the  Commissioner  does  not  con- 
sider each  of  the  objections  to  the  re- 
quirements of  pnnxjsed  {  2.5(j)  (2)  to  be 
valid,  he  has.  xqion  reconsideration  of 
the  issue,  determined  to  withdraw  the 
provision. 

The  Commissioner  agrees  that  pro- 
posed 5  2.5(j)(2)  is  not  readUy  recon- 
cilable with  the  agency's  position  imder 
Part  4.  The  public  Information  regulA- 
tions  assert  the  traditional  position  that 
previously  imdlsclosed  fuU  reports  of 
safety  and  effectiveness  data  and  cer- 
tain protocols  for  studies  are  trade 
secrets  and  are  thus  prohibited  from 
disclosure  under  both  18  XJJ8.C.  1905,  the 
basic  Federal  criminal  statute  prohibit- 
ing the  disclosure  of  trade  secrets,  and 
section  301(j)  of  the  act,  prohibiting 
the  revealing  of  any  information  ob- 
tained under  sectlcms  404,  406,  505,  506, 
507,  510,  512,  513,  514,  515,  516.  519,  520, 
704,  706,  or  708  of  the  act  (21  UJ3.C. 
344,  346.  355,  356,  357.  360,  360b.  360c, 
360d,  360e,  360f,  3601.  360j,  374,  376,  379) 
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concerning  any  method  or  process 
wWch  as  a  trade  secret  is  entitled  to 
protection. 

Because  of  the  large  number  of  com- 
ments addressed  to  this  issue,  the  Com- 
missioner believes  a  full  discussion  of 
his  reasons  for  modifying  the  proposal 
is  appropriate.  His  position  in  the  pro- 
posal was  not  that  these  materials  were 
no  longer  trade  secrets  and  were  thus 
subject  to  disclosure,  but  rather  that 
by  limiting  access  to  them  to  viewing 
only,  imd  by  precluding  their  resubmis- 
sion to  the  agency  by  any  other  party, 
the  agency  would  protect  those  Interests 
that  gave  these  materials  their  trade 
secret  status.  The  Commissioner  be- 
lieved that  this  interpretatloin  of  the 
Federal  nondisclosure  statutes  was  ap- 
propriate, and  that  making  the  mate- 
rial so  available  would  enhance  the 
various  hearing  processes  by  allowing 
all  participants  access  to  Information 
germane  to  the  hearing. 

The  Commissioner  continues  to  be- 
lieve that  the  public  availability  of  the 
information  in  question  could  enhance 
the  utility  and  fairness  of  the  public 
hearings  provided  for  in  Part  2.  He  has 
changed  his  position  on  the  basis  of 
three  factors :  (1)  Upon  reconsideration, 
he  concludes  that  Congress  has  deter- 
mined that  such  information  may  not 
be  disclosed  to  the  general  public  and 
that  he  must  abide  by  that  determina- 
tion even  la  the  context  of  public  hear- 
ings, where  access  to  the  information 
may  have  a  demonstrable  public  bene- 
fit; (2)  the  "look-but-dont-copy-rule," 
and  the  concomitant  prohibition  against 
resubmission  of  ttie  material,  would  In- 
vite circumvention  through  both  sur- 
reptitious efforts  at  copying  and  dis- 
guised resubmission,  and  could  not  be 
effectively  enforced;  (3)  the  benefit  to 
the  hearing  process  woiild  be  problemat- 
ical. The  Commissioner  cannot  say  with 
assurance  that  mere  access  to  the  data, 
without  copying,  would  permit  the  mean- 
ingful participation  In  the  hearing  proc- 
ess that  was  the  objective  of  the  proposal. 

The  provision  has  been  modified,  as 
suggested  by  a  comment,  to  subject  pre- 
viously tmdisclosed  safety  and  effective- 
ness data  and  Information,  including 
protocols.  In  a  hearing  setting  to  the 
restrictions  against  disclosure  in  pro- 
posed 5  2.5<j)(3)  (redesignated  as  par- 
agraph (j)(2)  In  this  final  regulation* , 
which  will  make  the  information  avail- 
able to  all  persons  in  accordance  with 
Part  4,  the  agency  public  Information 
regxilations.  As  a  practical  matter,  this 
will  provide  for  the  display  of  agency- 
prepared  or  -approved  summaries  for 
unlimited  viewing  and  copying  in  the 
office  of  the  Hearing  Clerk,  or  dissemi- 
nation of  such  simmiiartes  on  request. 

The  Commissioner  has  also  added  a 
new  paragraph  (j)(3)  to  S  2.5,  to  permit 
disdosiu^  of  safety  and  effectiveness 
data  and  information,  and  otherwise  un- 
disclosed protocols  for  tests  and  studies, 
pursuant  to  a  protective  order  Issued  by 
the  administrative  law  Judge  at  a  formal 
evidentiary  puldic  hearing  pursuant  to 
Subpart  B,  or  by  the  presiding  officer  at 
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a  public  hearing  before  a  Public  Board  of 
Inquiry  pursuant  to  Subpart  C,  or  an 
alternative  form  of  public  hearing  before 
a  public  advisory  committee  or  a  public 
hearing  before  the  Commissioner  pursu- 
ant to  S  2.117(a)  (2)  or  (3)  (21  CFR 
2.117(a)  (2)  or  (3)).  Any  protective  or- 
der must  prohibit  the  disclosure  of  such 
confidential  data  except  Insofar  as  the 
administrative  law  judge  or  other  pre- 
siding ofBcer  determines  necessary  for 
the  proper  conduct  of  the  hearing.  Para- 
graph (j)  (3)  accordingly  permits  dis- 
closure only  In  in  camera  proceedings 
from  which  persons  not  specifically  per- 
mitted access  to  the  data  would  be  ex- 
cluded. The  order  must  specify  to  whom 
the  information  Is  to  be  made  available, 
eg.,  to  parties  or  participants,  or  only 
their  counsel.  The  regulation  thus  per- 
mits the  administrative  law  Judge  or 
Qther  presiding  ofBcer  to  fashion  a  pro- 
tective order  to  meet  the  clrcimi^tances 
of  individual  proceedings  so  long  as  the 
stated  requirements  are  met.  The  re- 
quirements of  proposed  S  2.5(J)  (2)  (iv), 
prohibiting  the  resubmission  of  any  ma- 
terial so  disclosed,  are  Incorporated  Into 
new  paragraph  (j )  (3) . 

The  CommiEsioner  believes  the  use  of 
protective  orders  and  In  camera  proceed- 
ings meets  most  of  the  objections  in  the 
comments  to  the  dlsclosiu'e  of  this  in- 
formation. He  notes  that  the  use  of  in 
camera  administrative  proceedings  to 
protect  the  confidentiality  of  informa- 
tion is  recognized  In  the  regulattona  of 
other  agencies,  e.g.,  16  CFR  3.45,  provid- 
ing for  in  camera  orders  in  proceedings 
before  the  Federal  Trade  Coomilssion, 
and  he  is  confident  that,  consistent  with 
applicable  statutes,  such  orders  can  be 
properly  used  in  FDA  hearings.  For  all 
interested  persons  not  permitted  to  par- 
ticipate in  in  camera  proceedings  held 
as  part  of  an  administrative  hearing 
where  confidential  safety  and  effective- 
ness data  are  discussed,  summaries  of 
such  material  will  be  available  for  in- 
spection and  copying  in  the  office  of  the 
Hearing  Clerk. 

The  Commissioner  has  not  accepted 
other  recommendations  in  the  com- 
ments, e.g.,  the  suggestion  that  disclosure 
be  limited  only  to  parties  to  the  hear- 
ings; such  a  step  would  increase  the 
number  of  persons  seeking  to  become 
parties  to  a  hearing  simply  to  obtain 
access  to  confidential  information.  He 
rejects  the  obvious  regulatory  response  to 
such  a  problem — to  severely  limit  who 
may  become  a  party  to  individuals,  or- 
ganizations, etc.,  having  a  recognizable 
specified  interest  in  the  proceedings — be- 
cause it  Is  Inconsistent  with  the  require- 
ments' overall  intent  to  improve  access 
to  FDA  proceedings. 

Nor  does  the  Commissioner  believe 
that  he  could  lawfully  adopt  the  last 
suggested  alternative :  permit  copytog  as 
well  as  Inspection  of  the  material  in 
question.  This  would  be  unauthorized 
under  18  U.S.C.  1905  and  section  SOKj) 
of  the  act. 

11.  The  final  order  promulgating  the 
public  information  regulations  under 
Part  4  advised  that  confidentiality  of 
documents  submitted  voluntarily  to  the 
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Hearing  Clerk  cannot  be  established  by 
submitting  documents  marked  "con- 
fidential" or  bearing  some  other  analo- 
gous legend,  but  rather  can  be  established 
only  through  presubmlsslon  review  of 
voluntarily  submitted  documents  under 
S  4.44  (21  CFR  4.44).  The  Commissioner 
advises  that  the  personnel  of  the  office 
of  the  Hearing  Clerk  cannot  make  deci- 
sions regarding  confidentiality.  Again, 
the  Commissioner  advises  that  the  pre- 
submission  review  procedure  of  §  4.44 
must  be  followed  by  any  member  of  the 
public  who  wishes  information  submitted 
voluntarily  to  the  agency  in  a  public 
proceeding  to  be  held  confidential.  He 
has  incorporated  language  to  that  effect 
In  §  2.5(c)  (6).  In  the,  absence  of  an 
affirmative  determination  of  confiden- 
tiality under  §  4.44,  FDA  will  continue 
to  make  publicly  available  all  materials 
submitted  to  the  Hearing  Clerk,  notwith- 
standing any  claims  of  confidentiality 
made  on  the  face  of  a  document. 

12.  Concern  was  expressed  within  the 
agency  during  the  rule  making  process 
regarding  the  need  for  submissions  from 
standard-setting  organizations  In  which 
an  FDA  employee  is  participating  under 
S  2.21  (21  CFR  2.21).  The  Commissioner 
advises  that  such  organizations  cannot 
properly  rely  on  the  FDA  employee  to 
convey  their  views  regarding  an  antici- 
pated agency  action.  Rather,  any  such 
group  should,  regardless  of  the  number 
or  Identity  of  agency  employees  partici- 
pating In  Its  activities,  offer  submissions 
in  Its  own  name  In  accordance  with  this 
subpart  whenever  the  organization 
wishes  to  make  its  views  known  to  the 
agency. 

Section  2.6  Initiation  of  administra- 
tive procedures  <21  CFR  2.6)  which  spec- 
ifies generally  how  agency  action  may 
be  initiated  Is  adopted  substantially  as 
proposed.  Such  action  may  be  inltiate-l 
(1)  by  any  interested  person  who  peti- 
tions the  Commissioner  in  accordance 
with  the  requirements  of  this  part  or 
other  agency  regulations,  (2)  by  the 
Commissioner,  on  his  own  initiative,  or 
(3)  when  a  court  refers  any  such  matter 
to  the  Commls6ioner  after  holding  the 
matter  in  abeysmce,  dismissing  an  action 
regarding  the  matter  in  question,  or 
making  other  appropriate  judicial  dis- 
position of  the  matter. 

13.  A  clarifying  change  has  been  made 
in  §  2.6(c) .  As  proposed,  the  section  re- 
quired the  Commissioner  to  institute  a 
proceeding  "•  •  •  whenever  any  court 
holds  in  abejance  or  refers  any  such 
matter  to  him  for  •  •  •  determination 
and  the  Commissioner  concludes  that 
the  making  of  such  a  determination  Is 
feasible  in  light  of  agency  priorities  and 
resources."  The  phrase  "holds  In  abey- 
ance" might  be  imderstood  to  refer  to  a 
matter  then  before  the  agency  and  not. 
as  was  intended,  simply  to  a  matter  then 
before  the  court.  The  referral  by  a  court 
In  i  2.6 1  c)  means  only  those  referrals 
not  sought  by  the  Commissioner,  which 
are  to  be  distinguished  from  referrals 
discussed  in  paragraph  (b)  of  §  2.6.  "ITie 
latter  result  from  initiatives  by  the  Com- 
missioner to  have  a  matter  within  the 
agency's  primary  jurisdiction  and  pend- 


ing before  a  court  referred  to  the  agency 
for  decision  or  reconslderaticai.  The  lan- 
guage of  §  2.6(c)  has  been  clarified  to 
reflect  this  distinction. 

14.  The  only  comment  received  on 
proposed  S  2.6  urged  that  i  2.6(a) ,  relat- 
ing to  administrative  matters  subject  to 
citizen  petitions,  exclude  food  additive 
petitions  under  §  121.51  (2rCPR  121.51), 
NDA's  under  S  314.1  (21  CpR  314.1) ,  and 
NADA's  under  §514.1  (21  CFR  514.1). 
The  comment  argued  that  allowing  any 
person  to  petition  the  (Commissioner  to 
revoke  an  NDA  could  create  outside 
pressures  inconsistent  with  the  exercise 
of  sound  judgment,  and  could  require 
that  the  holder  of  the  NADA  spend  sub- 
stantial time  answering  such  a  petition, 
even  when  the  petiti<«i  was  without . 
basis. 

The  Commissioner  disagrees  with  the 
comment's  contention  that  any  inter- 
ested person  should  not  be  entitled  to 
petition  to  modify  or  reverse  any  agen- 
cy action,  including  one  that  may  have 
Initially  been  taken  ex  parte,  such  as 
the  approval  of  sin  NDA  or  NADA.  The 
effects  of  such  actions  clearly  extend  to 
the  public  generally,  and  the  public  tiius 
Is  entitled  to  initiate  agency  review  of 
such  decisions. 

The  Commissioner  also  notes  that  the 
comment  appears  po  misunderstand  the 
nature  of  the  requirement.  The  mere 
submission  of  a  petition  imder  the  sec- 
tion does  not  obligate  the  Commissioner 
to  undertake  agency  action  apart  from 
reviewing  Uie  petition  (e.g.,  S  2.7(e)  (21 
CFR  2.7(e) ) ).  Thus,  the  mere  filing  of 
a  petition  to^evoke  an  approved  NDA 
would  not.  as  the  comment  postulates, 
automatically  oblige  the  header  ctf  the 
NDA  to  reply.  Such  reply  would  be  nec- 
essary only  if  the  Commissioner  pro- 
poses to  take  an  actic»i  on  the  petition 
adverse  to  the  NDA  holder;  such  acttoa 
would  be  pr<HX)sed  only  after  his  dedslcn 
that  the  petition  was  merit(Hlous.  The 
comment  is  accordingly  rejected. 

Section  2.7  Citizen  petition  (21  CFR 
2.7)  codifies  the  requirements  for  citi- 
zen petitions,  the  mechanism  I9'  which 
any  member  of  the  public  may  se^ 
agency  action  on  any  matter,  except  for 
the  referral  of  matters  to  a  United  States 
attorney  for  the  Initiation  of  court  en- 
forcement action  and  related  regulatory 
activities  that  are  within  the  exclusive 
discretion  of  the  Commissioner.  As  noted 
in  the  preamble  to  the  iMroposed  rule,  in 
the  past  FDA  has  had  no  requlremoits 
governing  the  manner  in  which  citizens 
might  petition  the  agency  to  undertake 
agency  action.  This  has  resulted  In  con- 
fusion and  uncertainty  on  the  l>art  of 
those  who  wish  to  petition  the  agency,  as 
well  as  on  the  part  of  agency  employees, 
on  how  to  handle  particular  requests 
from  the  public. 

15.  The  final  regulation  contains  a  new 
requirement,  not  proposed,  that  a  citizen 
petitioner  supply,  when  specifically  re- 
quested by  the  Commlssktner  following 
review  of  the  petition,  Inf  (nmatlon  on  the 
economic  consequences  of  the  action  re- 
quested. Piu^uant  to  Executive  Order 
11821,  OMB  Circular  No.  A-107,  and 
HEW     Guidelines.     FDA     Is     required 
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to  consider  the  inflationary  Impact 
of  legislative  proposals  and  major 
rules  and  regulations  that  It  initiates. 
Tlie  C(Hnmissioner  has  therefore  added 
a  new  paragraph  D,  to  the  citizen 
petition  form  set  forth  In  §  2.7(b) 
that  requires  citizen  petitioners,  when 
requested,  to  sutxnlt  the  type  of  informa- 
tion required  under  E.O.  11821  to  be  ctm- 
sidered  by  executive  ag«icles  in  assessing 
the  inflationary  Impact  of  proposed  ac- 
tions. The  submission  of  information  re- 
lating to  Inflatlooary  impact  would  not 
be  required  of  every  citizen  petltlMi. 
While  evaluatlcm  of  the  inflatlomiry  im- 
pact of  agency  action  is  important,  the 
one  court  that  has  addressed  the  issue 
has  held  that  agency  action  is  not  sub- 
ject to  reversal  because  of  alleged  defi- 
ciencies in  an  inflation  impact  statement 
(Independent  Meat  Packers  Association 
V.  Butz,  526  F.2d  228  (8th  Clr.  1975) ) .  The 
Commissioner  beUeves  it  justifiable, 
therefore,  to  elicit  such  Information  from 
petitioners  only  when  he  believes  that 
additional  information  is  necessary  to 
evaluate  the  consequences  of  acting  on  a 
petition.  In  addition,  the  Commissioner 
will  take  into  consideration  the  ability  of 
the  petitioner  to  provide  relevant  infor- 
mation and  he  recognizes  that  It  Is 
Incumbent  on  the  agency  also  to  obtain 
such  information  from  sources  other 
than  the  petitioner. 

le.  Proposed  S  2.7  does  not  obligate  the 
Commissioner  to  respond  definitively  to 
citizen  petitions  within  a  given  time 
frame,  except  where  time  limits  are  pre- 
scribed by  statute.  Several  comments  ob- 
jected to  this  provision.  The  comments 
identified  what  they  c<Hisidered  a  lack 
of  fairness,  pointing  out  that  other  pro- 
visions of  the  pr<HX)6ed  regulations  (e.g., 
§  2.11  (21  CFR  2.11) )  specify  that  admin- 
istrative remedies  be  exhausted  before 
coiuii  review  can  be  obtained.  One  com- 
moit  complained  that  a  lack  of  a  definite 
respKtnse  period  operated  to  the  disad- 
vantage of  consTuner  groups  as  compared 
to  industry  petitioners,  ccmtending  that 
In  the  past,  consumer  petitions  filed  with 
FDA  have  been  forgotten. 

The  preamble  to  the  proposal  identified 
several  reasons  why  no  time  period  for 
response  by  the  agency  to  petitiwis  had 
been  specified  and  explained  that  limited 
agency  resources  make  it  impractical  for 
the  s«ency  to  deal  promptly  with  peti- 
tions concerning  subjects  of  low  priority. 
Moreover,  Uie  preamble  noted  that  spec- 
ifying a  time  period  for  reply  might  force 
the  a«ency  to  decline  requested  action 
simply  because  it  coiild  not  act  within 
the  time  allowed. 

After  reviewing  the  various  arguments, 
the  Commissioner  has  determined  that 
the  agency  should  obligate  itself  to  re- 
spond to  a  petitioner,  at  least  prelimi- 
narily, within  a  specified  time  period.  He 
has  determined  that  such  a  requirement 
will  on  balance  enhance  agency  efficiency 
in  conducting  Its  business.  Moreover,  the 
Commissioner  believes  that  the  obliga- 
tion to  respond  to  a  citizen  petition,  when 
that  response  is  overdue,  mtist  be  re- 
garded as  a  priority  matter  regardless  of 
the  petitl(Hi's  contoit,  if  the  agency  is  to 
maintain  the  public   confidence  In  its 


abiUty  to  deal  with  the  issues  within  Its 
jurisdiction. 

AccOTdlngly,  as  suggested  by  same  com- 
ments. S  2.7(e)  has  been  revised  to  re- 
q\ilre  that  the  agency  respond  within  180 
days  to  any  petition  si&mltted  under  fiiat 
sectliMi.  Tlie  response  shah  be  either  (1) 
approval,  accompcmled  by  some  form  of 
implementing  action,  e.g..  the  publica- 
tion of  a  notice  of  proposed  rule  maJclng, 
(2)  denial,  constituting  final  agency  ac- 
tion, or  (3)  a  tentative  re^xinse.  Indicat- 
ing why  the  agency  has  been  unable  to 
reach  a  decision  on  the  merits  of  the 
petition,  e.g..  because  of  other  agency 
priorities,  a  need  for  additional  informa- 
tion, or  other  stated  reason.  The  tenta- 
tive response  may  indicate  the  likely 
agency  response,  and  may  specify  when  a 
definitive  response  may  be  glvoi. 

The  Commissioner  believes  this  modi- 
fication will  eliminate  the  uncertainty 
on  the  part  of  petitioners  that  the  com- 
ments attribute  to  past  agency  handling 
of  i>etltions,  and  thus  responds  to  what 
appears  to  be  the  major  objection  raised 
by  the  ccMnments.  > 

17.  Section  2.7  <g),  as  proposed  and 
as  promulgated,  permits  any  petitioner 
to  supplement,  amend,  or  withdraw  his 
petition  at  any  time  before  referral  of 
the  petition  for  hearing.  After  such  a 
ruling  or  refwral,  however,  the  petition 
may  be  withdrawn  only  with  the  ap- 
proval of  the  Conunissioner.  An  editorial 
modification  has  been  made  to  the  sec- 
tion to  clarify  its  meaning. 

18.  One  comment  suggested  that  S  2.7 
be  modified  to  state  expressly  that  vol- 
Lmtary  withdrawal  of  a  petition  shall 
be  without  prejudice  to  Its  resubmission. 
The  Commissioner  concurs  that  this  is 
consistent  with  the  Intent  of  the  section, 
and  has  revised  |  2.7(g)  accordingly.  The 
Commissioner  also  advises,  however,  and 
has  modified  {  2.7(g)  to  provide,  that 
wheii  a  petition  may  only  be  withdrawn 
with  the  agency's  approval,  the  petition- 
er may  resubmit  it  only  with  the  agency's 
approval. 

19.  Section  2.7*1)  requires  the  Hear- 
ing Clerk  to  maintain  a  chronological 
list  of  all  petitions  filed  under  that  sec- 
tion, and  under  f  2.19,  but  excludes  from 
the  list  petitions  submitted  to  other  parts 
of  the  agency  pursuant  to  12.6(a)(1). 
The  list,  as  proposed,  would  Include  for 
each  petition  the  docket  number  estab- 
lished by  the  Hearing  Clerk,  the  date 
the  petition  was  filed  by  the  Hearing 
Clerk,  the  name  of  the  petitioner,  and 
the  subject  matter  Involved.  One  com- 
ment suggested  that  a  new  item  con- 
cerning the  disposition  of  the  petition 
be  added  so  that  Interested  persons 
might  more  easily  determme  what  ac- 
tion PDA  has  taken  on  the  petition.  The 
Commissioner  concurs  with  the  sugges- 
tion and,  as  promulgated,  peiragTaph  (1) 
has  been  modified  accordingly. 

20.  One  comment  urged  that  If  peti- 
tions are  permitted  to  be  filed  elsewhere 
in  the  agency  and  not  listed  by  the 
Hearing  Clerk,  the  regulation  shotild 
provide  for  publication  of  notice  in  the 
Pbdbral  Register  and  direct  communi- 
cation with  the  holder  of  any  NDA  or 


NADA  that  is  the  subject  of  the  peti- 
tion. 

The  Commissioner  advises  that  the 
procedures  for  revocation  of  an  NDA  or 
NADA  are  codified  In  both  Hie  Federal 
Food,  Drug,  and  Cosmetic  Act  and  agen- 
cy regulations  (section  505(e)  of  the  act 
and  §  314.121  (21  CFR  314.121) ;  section 
5121  e)  of  the  act  and  i  514.121  (21  CFR 
514.121) )  and  already  provide  for  notifi- 
cation of  the  holder  of  an  approved  NDA 
or  NADA  as  part  of  any  proceeding  for 
revocation.  Accordingly,  no  amendment 
to  the  regulations  is  necessary. 

21.  Many  comments  objected  to  the  re- 
quirements In  pcuagraph  B  of  the  pro- 
posed form  for  a  citizen  petition  in 
5  2.7(b)  that  each  petition  Include 
"•  •  *  representative  data  and  infor- 
mation known  to  the-petitloner  that  are 
unfavorable  to  the  petitioner's  position." 
Some  of  the  comments  suggested  that 
this  requirement  might  violate  the  con- 
stitutional protection  against  self-in- 
crimination, pointing  out  that  a  penal 
sanction  may  arise  from  the  failure  to 
comply.  One  comment  questioned  wheth- 
er a  violation  of  the  False  Reports  to  the 
Government  Act  would  arise  from  a  fail- 
ure to  provide  required  adverse  infor- 
mation. Another  comment  maintained 
that  to  require  a  lawyer  to  Include  such 
information  might  conflict  with  his  pro- 
fessional obllgatl<ms.  Another  comment 
suggested  that  the  adverse  Information 
might  be  misrepresented  wittingly  or 
unwittingly.  That  comment  urged 
that  the  requirement  was  Inappropriate: 
that  truth  in  such  matters  should  arise 
ultimately  from  the  clash  of  opposing 
viewpoints.  At  least  one  comment  at- 
tempted to  characterize  the  confiict  as 
one  setting  Industry  against  consumer, 
and  suggested  that  while  the  require- 
ment might  be  fitting  for  an  industry 
petition.  It  would  have  a  "chilling '  ef- 
fect on  citizen  petitions.  Another  com- 
ment suggested  the  provision  would  give 
the  agency  an  imfair  advantage  In  court, 
should  its  decision  on  the  petition  be 
later  subject  to  judicial  review.  Still 
other  comments  argued  that  the  re- 
qulranent  was  superfluous,  contending 
that  FDA  would  be  obligated  in  any 
even^  to  seek  out  adverse  Information 
on  its  own.  A  final  conmient  suggested 
that  the  requirement,  if  adopted,  should 
be  revised  to  apply  only  to  scientifically 
backed  data  and  information,  and  tliat 
it  not  encompass  unsupported  lay  opin- 
ion. 

The  Commissioner  does  not  accept 
these  argiunents,  and  has  promulgated 
the  requirement  as  pr(4x>sed.  He  finds 
that  those  comments  that  attempt  to 
characterize  administrative  rule  making 
resulting  from  citizen  petitions  as  a  type 
of  litigation,  and  those  that  equate  le- 
quirlng  inclusion  of  "unfavorable  infor- 
mation" with  self-mcrlmlnattoc,  mis- 
understand the  nature  of  admlnlstrattre 
rule  making.  In  rule  miJdng.  the  agency 
Is  attempting  to  make  Judgments  about 
regulatory  policy  on  the  basis  of  aO  Hm 
scientific  Information  that  is  avallaUe 
on  a  subject  "Riere  Is  thus  no  raJU 
analogy  between  the  Interests  of  partid- 
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pants  in  a  rule  making  proceeding  and 
the  interests  of  those  Involved  In  a 
criminal  trial. 

Equally  Important  Is  the  failure  of  the 
comments  to  recognize  that  divulging  ad- 
verse information  may  advance  rather 
than  detract  from  a  participant's  po- 
sition. The  administrative  record  of  a 
particular  matter  may  contain  informa- 
tion adverse  to  the  Conunissioner's  de- 
cision and  still  be  legally  sufficient  to 
support  the  decision.  Indeed,  in  making 
many  administrative  decisions,  the  Com- 
missioner will  often  choose  between  com- 
peting versions  of  the  "facts."  What  the 
comments  overlook  Is  that  a  decision 
favorable  to  a  petltlcm  that  reflects  a  re- 
view of  Information  and  arguments  both 
supportive  of  and  adverse  to  the  petition 
is  Iftely  to  be  credible,  and  thus  ulti- 
mately more  supportable,  than  a  decision 
reached  on  the  basis  only  of  supportive 
information. 

The  Commissioner  also  rejects  the  sug- 
gestion that  only  scientifically  backed 
adverse  Information  should  be  required 
to  be  included.  Issues  that  come  before 
the  Commissioner  rarely  turn  on  defini- 
tive or  imcontradlcated  evidence,  and 
adverse  educated  opinion,  even  if  lay 
opinion,  should  be  included  if  for  no 
other  reason  than  to  p)ermlt  the  agency 
to  explore  the  matter  further  If  it  so 
desires. 

22.  The  Commissioner  also  rejects 
comments  that  protested  the  proposed 
requirement  that  citizen  petitions,  to  be 
acceptable  for  requirements  were  de- 
manding and  that  their  infiexlblllty 
would  discourage  citizens  from  filing 
petitions.  The  comment  contended  that 
a  document  should  be  accepted  as  a  peti- 
tion if  It  Includes  ( 1 )  the  word  "petition," 
(2)  a  statement  of  the  petitioner's  re- 
quest and  reasons,  and  (3)  a  signature. 
address,  and  telephone  number.  Another 
conunent  suggested  that  a  simple  letter 
be  accepted  when  the  request  cannot  be 
answered  simply  by  letter.  A  third  com- 
ment suggested  that  a  petition  not  be 
"  rejected  for  deficiencies  of  form  untH 
FDA  had  assisted  the  petitioner  In  bring- 
ing the  petition  into  conformity. 

The  requirement  that  citizen  petitions 
take  a  particular  form  and  contain  spe- 
cifically prescribed  Information  is  not 
Intended  to  create  obstacles  to  persons 
who  would  petition  for  particular  agency 
action.  Given  the  heavy  workload  of  the 
agency,  the  Commissioner  believes  it 
necessary  to  give  formal  petitions  a 
status  different  from  mere  inquiries  or 
suggestions  so  that  he  may  properly  re- 
spond. The  agency ^may  expend  signifi- 
cant resources  in  responding  to  citizen 
petitions  and  the  Commissioner  believes 
it  proper  for  any  person  requesting 
agency  action  to  set  forth  with  some 
completeness  the  basis  for  the  request. 
The  Commissioner  does  not  find  the  sub- 
stantive requirements  of  S  2.7  onerous, 
and  believes  that  laymen  can  readily 
comply. 

Moreover,  the  regulations  are  respon- 
BiT0  to  the  comment  requestinflr  the 
agency  to  assist  a  petitioner  In  bringing 
ft  petition  into  compliance.  Section  2.5 
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(c)  <6) ,  which  applies  to  citizen  petitions 
filed  pursuant  to  S  2.7,  provides,  as  pro- 
posed, that  if  the  Hearing  Clerk  discerns 
that  a  petition  or  other  submission  fails 
to  meet  formal  requirements,  the  sub- 
mission will  be  returned  to  the  petitioner 
with  a  copy  of  the  applicable  regulations 
Indicating  how  the  docmnent  fails  to 
comply,  without  prejudice  to  the  peti- 
tioner's right  to  resubmit  the  document 
in  proper  form. 

23.  Many  comments  also  objected  to 
the  requirement  in  proposed  §  2.7(b) 
that  each  petition  contain  an  environ- 
mental impact  analysis  report  In  the 
form  specified  In  §  6.1(g)  (21  CFR  6.1 
(g) ) .  Some  of  these  comments  apparent- 
ly misunderstood  the  requirement  as  re- 
lating to  an  environmental  impact  state- 
ment, for  this  reference  is  contained  in 
several  of  the  comments.  The  Commis- 
sioner advises  that  a  full  environmental 
implict  statement  is  not  required  as  part 
of  a  citizen  petition.  The  report  specified 
in  §  6.1  requires  general  and  nontech- 
nical information  on  the  environmental 
aspects  of  contemplated  action,  some  of 
which  will  have  been  provided  in  other 
parts  of  a  citizen  petition. 

Comments  from  some  consiuner  groups 
argued  that  nonlndustry  petitioners  did 
not  have  the  resources  to  prepau^  en- 
vironmental impact  analyses,  or  urged 
that  the  requirement  be  that  such  a  re- 
port be  submitted  only  if  the  agency 
should  later  advise  a  petitioner  of  the 
need  for  an  environmental  impact  state- 
ment. One  comment  suggested  that  in 
such  as  case  the  agency  should  prei>are 
the  environmental  impact  analysis  re- 
port. 

The  Commissioner  rejects  the  view 
that  petitions  from  nonlndustry  sources 
should  be  exempt  from  the  need  for  en- 
vironmental evaluation,  or  that  public 
interest  or  consximer  groups  should  not 
conduct  the  review  reqiilred  in  an  en- 
vironmental Impact  analysis  report.  The 
Commissioner  regurds  the  Information 
provided  in  such  a  report  as  important 
in  his  evaluation  of  a  petition,  for  the 
information  will  help  determine  whether 
the  agency  will  be  required  to  prepare, 
should  it  decide  to  undertake  the  re- 
quested action,  an  environmental  impact 
statement.  In  cases  where  the  environ- 
mental effects  of  an  action  will  be  mini- 
mal, the  burden  of  preparing  the  re- 
quired report  will  be  correspondingly  re- 
duced. 

24.  A  few  comments  objected  to  the 
requirement  of  proposed  S  2.7(b)  that  a 
petitioner  certify  the  truthfulness  of  the 
information  contained  in  the  petition. 
One  comment  argued  that  the  require- 
ment creates  confusion,  because  it  ap- 
pears to  limit  the  vigor  with  which  a  pe- 
titioner may  argue  against  denial  of  his 
petition  without  violating  the  False  Re- 
ports to  the  Government  Act.  Another 
comment  argued  that  the  proposed  cer- 
tification is  unnecessary  because  §  2.5(i) 
already  provides  that  all  submissions 
constitute  a  representation  that  all 
statements  therein  are  true  and  accu- 
rate. 

The  Commissl<Mier  has  decided  to  re- 
tain the  certlficatioa  requlremoit  In  a 
citizen  petition.  He  views  as  spurious  th« 


argument  that  Uie  requirement  makes 
impossible  the  obligation  of  a  petitioner 
to  Include  information  unfavonible  to 
the  petition;  all  that  is  required  is  that 
a  petitioner  include  such  Information  as 
is  known  to  him.  Finally,  while  the  re- 
quirement may  be  technically  redundant, 
its  Inclusion  will  remind  petitioners  to 
verify  the  accuracy  of  their  submissions. 
Section  2.8  Administrative  reconsid- 
eration of  action  (21  CFR  2.8i  provides 
for  reconsideration  by  the  Commissioner 
of  any  administrative  matter  on  his  own 
initiative,  and  with  respect  to  a  matter 
initiated  under  §  2.6(a),  on  the  basis  of 
a  petition  submitted  by  any  interested 
person.  The  section  is  adc^xted  essentially 
as  proposed- 

25.  Comments  on  S  2.8  objected  to 
what  they  lu-ged  were  unnecessarily  rigid 
requirements  of  form  for  a  petition  for 
reconsideration.  The  Comniissi<mer  does 
not  accept  the  objection.  He  has  specified 
the  form  such  petitions  must  take,  not 
out  of  any  preoccupation  with  form,  but 
because  he  believes  that  petitions  for  re- 
consideration, given  their  importance 
and  the  need  for  prompt  resolution  of 
the  issues  they  raise,  must  cMitaln  cer- 
tain requisite  information.  The  minimum 
requirements  are  set  forth  in  the  sec- 
tion, and  the  Commissioner  finds  them 
to  be  simple  and  straightforward.  Th^ 
are  not  intended  to  be,  nor  does  the  Com- 
missioner find  them  to  be,  onerous  in  any 
respect. 

26.  Convnents  also  objected  to  the  re- 
quirement in  proposed  12.8(b)  that  a 
petiticMi  for  reconsideratlc«i  be  filed 
within  30  days  of  the  action  tliat  is  to 
be  reconsidered.  One  comment  urged 
that  the  30-day  proviskm  be  extoidable 
for  good  cause  on  the  btisls  of  new  evi- 
dence; the  comment  argued  that  to  re- 
quire the  proceeding  to  be  reopened  by 
the  filing  of  a  new  petlticn  would  be 
wasteful  of  the  resources  of  the  petltion«' 
and  the  agency.  One  comment  also  urged 
the  addition  of  language  to  the  section 
to  require  that  sr>eciflc  notice  of  the 
Commissioner's  original  decision  be  pro- 
vided to  all  parties  to  an  action  so  that 
they  would  be  assured  of  knowing  when 
the  30-day  period  begins. 

The  Commissioner  believes  that  the 
requirement  that  a  petition  for  rectai- 
slderation  be  filed  within  30  days  ot  the 
swrtlon  is  reasonable.  Such  a  petition 
seeks  immediate  review  of  agency  action 
by  the  Commissioner  on  the  basis  of  the 
same  information  as  was  before  him  at 
the  time  of  his  original  decision.  The 
Commissioner  regards  the  need  for 
prompt  submission  to  be  self -apparent. 
The  Commissioner  also  does  not  accept 
the  suggestion  that  the  30-day  period  be 
made  extendalile  on  the  basis  of  new 
evidence.  He  advises  that  reconsideration 
is  limited  to  the  data  and  Information 
on  which  the  original  action  was  taken. 
Moreover,  to  adopt  the  suggestion  would 
imdermine  the  finality  of  agency  actions. 
The  Commissioner  also  rejects  the  sug- 
«gestlon  that  all  parties  to  a  proceeding 
be  specifically,  i.e.,  personally,  notified 
so  that  they  will  know  that  the  3p-day 
period  has  begun.  The  Commissioner  ad- 
vises that  he  believes  publication  of  a  de- 
cision in  the  Federal  Register  provides 
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adequate  notice  of  when  a  decision  hs^ 
been  made.  A  conforming  change  has 
been  made  In  S  2.8(b)  to  Indicate  that, 
for  purposes  of  computing  the  30-day 
period,  the  date  of  publication  shaD  be 
considered  the  date  of  the  decision. 
Where  the  decision  of  the  agency  is  not 
announced  by  Federal  Register  publi- 
cation, the  parties  Involved  would  be  per- 
sonally notified  of  the  decision,  e.g.,  a 
denial  of  a  citizen  petition  iinder  i  2.7 
<e>.  The  Commissioner's  decision  would 
also  be  placed  in  the  public  file  of  the 
matter.  The  Commissioner  does  not  be- 
lieve that  further  notice  to  the  public  of 
agency  decisions  is  legally  required, 
practicable,  or  necessary. 

Section  2 .9  Administrative  stay  of  ac- 
tion (21  CFR  2.9)  provides  a  mechanism 
by  which  the  Commissioner  may  stay  the 
effective  date  of  any  administrative  ac- 
tion (but  not  including  court  enforce- 
ment a«tion)  on  his  own  inlttative,  or 
on  the  petition  of  any  Interested  person. 
The  section  is  adopted  without  signifi- 
cant change. 

27.  One  comment  objected  to  what  it 
considered  to  be  unnecessary  require- 
ments for  the  form  of  these  petitions. 
As  stated  in  his  response  to  similar  ob- 
jections regarding  I  2.7  and  S  2.8,  the 
Commissioner's  insistence  on  prescribing 
the  form  of  such  petitions  arises  from 
the  need  to  assure  that  they  contain 
adequate  information  on  which  to  base 
a  Judgment.  The  requirements  are  not  so 
complicated  or  rigid  that  the  Conunis- 
sioner  feels  obliged  to  relax  them, 

28.  One  comment  urged  that  the  pro- 
posed 30 -day  period  for  response  was  too 
short.  The  comment  pointed  to  the  60- 
day  period  generally  provided  for  seek- 
ing Judicial  review,  and  the  90-day  period 
specified  in  section  701(f)  of  the  act  (21 
U.S.C.  701(f) )  for  seeking  judicial  review 
of  agency  action  resulting  from  proceed- 
ings governed  by  section  701  <e)  of  the 
act  (21  U.S.C.  701(e)), 

The  Commissioner  believes  that  a  30- 
day  .period  Is  adequate  for  interested 
persons  to  seek  an  administrative  stay 
of  agency  action.  It  is  important  that 
such  requests  be  reviewed  expeditiously 
so  that  court  review,  if  desired,  will  not 
be  unduly  delayed.  "The  conunent,  more- 
over, falls  to  distinguish  review  of  ad- 
ministrative action,  which  normally  re- 
lates to  the  merits  of  the  action,  from  a 
stay,  which  only  delays  implementation 
of  the  action.  A  petition  for  stay  raises 
Issues  that  ordinarily  are  far  less  com- 
plex than  a  challenge  to  the  merits,  and 
the  references  to  the  longer  statutory 
periods  in  the  comment  are  thus  not 
relevant. 

29.  The  Cc«nmissioner  disagrees  with 
comments  urging  that  the  filing  of  a  p>eti- 
tion  for  a  stay  should  automatically  stay 
the  action  for  a  period  of  time  after  the 
Commissioner's  decision  on  the  petition. 
These  comments  also  urged  that  the  reg- 
ulation provide  that  no  final  order  shall 
become  effective  in  less  than  a  specified 
time  period.  The  result  of  accepting  these 
cc»nments  would  be  that  no  action  of  the 
Commissioner  could  become  effective  un- 
til affected  parties  have  had  time  to  peti- 
UoD  the  agency  for  a  stay,  and  if  denied. 


to  seek  a  stay  in  the  courts.  The  com- 
ments argued,  however,  that  the  failure 
to  so  provide,  given  the  Commissioner's 
stated  intention  to  oppose  any  judicial 
stay  until  he  hsu  had  an  opportunity  to 
review  such  a  request  administratively, 
would  allow  parties  to  be  irreparably 
harmed  by  agency  decisions  without  be- 
ing able  to  seek  judicial  review  of  them. 
As  stated  in  the  preamble  to  the  pro- 
posed rule,  the  Commissioner's  enforce- 
ment duties  imder  the  regulatory  statutes 
for  which  he  is  responsible  require  that 
he  have  discretion  to  determine  when  en- 
forcement or  other  regulatory  action  is 
appropriate,  subject  to  judicial  review. 
The  requirements  of  5  2.9  as  prcnnulgated 
do  not,  in  the  CMnmlssioner's  judgment, 
deprive  any  individual  of  due  process, 
and  are  fully  consistent  with  applicable 
law. 

30.  One  comment  objected  that  parties 
are  not  apprised  qtilckly  when  the  Com- 
missioner has  made  a  decision,  as  when 
publication  In  the  Federal  Register  is 
delayed  for  several  days  following  a  deci- 
sion. Direct  mail  notice  to  all  parties  was 
requested. 

The  preamble  to  the  proposed  regula- 
tion ""indicates  that  the  day  of  publica- 
tion in  the  Federal  Register  wiU  be  the 
day  of  decision  for  purposes  of  petitions 
to  stay  an  administrative  action.  The 
Commissioner  believes  this  provision  will 
minimize  to  the  extent  practicable  the 
delay  inherent  in  advising  an  entire  na- 
tl<KX  of  an  agency  decision.  Some  delay  is 
unavoidable.  A  conforming  change  has 
been  made  In  §  2.9(b). 

31.  One  comment  urged  that  the  Com- 
missioner obligate  himself  to  respond  to 
a  petition  for  stay  within  a  specified  time 
period.  The  Commissioner  has  obligated 
himself  to  respond  "promptly,"  and  he 
believes  further  specificity  is  neither 
practicable  nor  necessary. 

Section  2.10  Promulgation  of  regula- 
ti<xis  for  the  efficient  enforcement  of  the 
law  (21  CFR  2.10)  specifies  the  proce- 
dures the  Commissioner  will  utilize  In 
the  promulgation  of  regulations  under 
the  basic  grant  of  nile  making  authority 
contained  in  section  701(a)  of  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act,  and 
the  rule  making  provisions  of  the  Ad- 
ministrative Prooediuie  Act  (5  U.S.C. 
553) .  Procedures  for  the  promulgation  of 
regulations  piu-suant  to  the  more  formal 
requirements  of  secticai  701(e)  of  the  act 
and  5  U.S.C.  55^  and  557  are  contained  in 
I  ^12  (21  CFR  2.12)  and  in  Subpart  B  of 
PaSt  2,  except  insofar  as  those  sections 
incorporate  by  reference  some  of  these 
requirements. 

32.  Section  2.10(g)  specifically  pre- 
scribes what  constitutes  the  record  of  an 
administrative  proceeding  imder  j  2.10. 
The  proposal  incorrectly  established  as 
the  closing  date  of  the  record  the  day 
of  publication  of  the  final  regulation  In 
the  Federal  Register.  This  would  tech- 
nically have  permitted  new  information 
to  be  submitted  after  the  Commissioner's 
adoption  of  a  regulation,  but  before  its 
publication.  Any  such  information,  how- 
ever, must  be  submitted  under  a  new  pe- 
tition filed  in  Etccordance  with  other  sec- 
tions of  these  requirements,  e.g.,   g  2.7, 


Consequently,  |  2.10(h)  has  been  revk.ed 
to  provide  that  the  record  shall  be  closed 
on  the  date  the  Commissioner  signs  a 
regulation. 

33.  Section  2.10(e)  requires  tiiat,  when 
notice  and  public  procedure  are  not  uti- 
lized in  issuing  a  regulation,  the  noiice 
promiilgating  the  regulati<m  shall  pro- 
vide an  opportunity  for  comment  to  de- 
termine whether  the  regulation  should 
subsequently  be  modified.  In  addition, 
the  Commissioner  may,  in  his  discretion, 
similarly  permit  comment  on  any  final 
regulation.  However,  it  was  the  Commis- 
sioner's intention  that  subsequent  final 
regulations  based  on  such  comments 
need  not  in  either  case,  though, they  may. 
provide  additional  opportunity  for  com- 
ment or  other  form  of  public  participa- 
tion. Section  2.10(e)(1)  has  been  modi- 
fied to  make  this  clear  and  a  conforming 
change  has  been  made  In  J  2.10(f)  (10). 

34.  One  comment  objected  to  the  pre- 
disposition sigainst  extensions  of  the 
comment  period  that  the  Commissioner 
acknowledged  in  the  preamble  to  the 
proposed  regulation. 

The  Commissioner's  reasons  for  limit- 
ing extensions  of  the  comment  period 
were  explained  In  the  preamble  to  the 
■  proposal.  Principal  among  them  is  the 
failure  of  many  people  to  take  the  suted 
time  for  comment  seriously.  Nonetheless, 
the  rule  specifically  allows  for  extension 
of  the  comment  period  in  appropriate, 
though  limited,  circumstances. 

35.  The  same  comment  urged  also  that 
the  Commissioner  not  be  confined  to 
comments  in  establishing  final  rules. 

The  Commlssicsier  points  out  that  the 
section  does  not  require  him  to  rely  only 
on  comments  submitted  on  the  proposal 
when  formulating  a  final  regulation.  Sec- 
tion 2.10(f)  permits  the  Commissioner 
to  use  a  wide  range  of  administrative 
mechanisms  to  obtain  information  on 
any  matter  that  is  the  subject  of  rule 
making.  Moreover,  that  i  2.10  does  not 
specifically  provide  for  the  generation 
of  new  information  by  the  agency  fol- 
lowing the  publication  of  a  proposal  does 
not  preclude  the  agency  from  doing  so. 
The  authority  to  generate  this  informa- 
tion Is  implicit  in  the  C<Mnmissloner"s 
authority  to  issue  regulations  under  sec- 
tion 701(a)  of  the  act,  and.  Indeed,  Is 
recognized  in  §  2.10(g)  (5),  which  pro- 
vides for  filing  with  the  Hearing  Clerk 
"all  data  and  information  Identified  or 
filed  by  the  Commissioner  •  •  •  as  part 
of  the  administrative  record  supporting 
the  final  regulation." 

36.  Another  wxnment  suggested  sub- 
stituting "may"  for  "shall"  In  $  2.10<a> 
<  2) .  The  comment  argued  that  not  doing 
so  would  make  the  Commissioner's  fail- 
ure to  publish  a  propo«al  subject  to  Judi- 
cial review,  and  wouM  th«i  invite  a  court 
to  require  pubUcation.  a  fimctaon  that 
should  be  reserved  exclusively  for  the 
legislative  and  executive  branches. 

The  Commissioner  does  not  believe 
that  the  language  of  the  section  deprives 
him  of  the  discretion  afforded  by  the 
law.  Rather,  the  regulation  merely  speci- 
fies in  general  terms  when  the  Commis- 
sioner will  view  a  request  for  agency  ac- 
tion  to  be  sufficiently  meritorious    <if 
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consistent  with  law)  to  warrant  public 
and  agency  consideration.  "Oie  provision 
does  not,  as  the  comment  mistakenly  as- 
sumes, require  the  Commissioner  to 
finalize  such  action:  S  2.10(c>  specifically 
provides  for  termination  of  a  rule  mak- 
ing proceeding  as  one  possible  outcome 
of  review  of  the  entire  administrative 
record  based  on  a  proposal. 

37.  A  comment  urged  that  S  2.10  be 
amended  to  provide  for  time  limits  after 
the  close  of  the  comment  period  by  which 
the  Commissioner  must  issue  a  decision. 
The  comment  suggested  90  days,  with 
provision  for  an  additional  90  da.vs  upon 
a  showing  of  good  cause. 

The  Commissioner  rejects  this  com- 
ment. The  timetable  for  completion  of  a 
rule  making  action  must  remain  subject 
to  his  discretion.  Apart  from  judgments 
about  agency  priorities,  which  them- 
selves may  result  in  delays  of  varying 
length  in  concluding  some  rule  making 
actions  (but  may  frequently  result  in  the 
expeditious  handling  of  others).  It  Is 
often  not  possible  to  predict  how  quickly 
a  rule  making  proceeding  can  be  con- 
cluded until  aftrt-  the  comments  on  the 
proposal  have  been  evaluated.  The  com- 
ments may  reveal  a  need  for  additional 
proceedings,  which  if  undertaken  may 
prevent  conclusion  of  the  proceeding 
within  any  time  period  previously  speci- 
fied. The  Commissioner  thus  concludes 
that  it  would  be  impracticable  to  specify 
such  a  time  period. 

38.  The  same  comment  also  suggested 
that  the  regulation  should  more  specifi- 
cally state  those  narrow  circumstances, 
e.g.,  where  required  by  the  public  health 
and  safety,  when  opportunity  for  notice 
and  comment  might  be  waived,  and  limit 
use  of  this  procedure  to  situations  in 
which  alternatives  such  as  a  shorter 
comment  period  will  not  suffice. 

The  Commissioner  finds  the  broad  lan- 
guage in  5  2.10(e)(1),  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,"  which  mirrors  the  standard  of 
5  UJS.C.  553,  to  be  more  satisfactory. 
Whether  to  dispense  with  notice  and 
comment,  including  the  use  of  alterna- 
tive procedures.  Is  a  decision  that  must 
largely  remain  subject  to  the  Commis- 
sioner's discretion.  TTie  provision  would 
clearly  permit  such  a  decision  In  the 
situation  suggested  by  the  comment, 
namely,  when  necessary  for  the  public 
health  and  safety. 

39.  One  comment  suggested  that  pro- 
posed S  2.10(1),  which  requires  that  the 
Hearing  Clerk  compile  a  list  of  regula- 
tions proposed  and  promulgated,  include 
within  the  list  the  disposition  of  each 
matter.  The  Commissioner  advises  that 
the  intent  to  include  the  disposition  of 
each  proposal  is  apparent  in  the  pro- 
posed inclusion  In  the  list  of  regulations 
"promulgated,"  for  that  would  be  the 
ordinary  disposition  of  any  prior  pro- 
posed rule.  In  response  to  the  comment, 
however,  the  Commissioner  has  deter- 
mined that  the  Ust  should  specifically  in- 
clude the  disposition  of  the  petition.  Iliis 
change  conforms  to  a  similar  change  in 
f  2.7a). 

40.  One    comment    objected    to    the 
statement  In  the  preamble  that  the  Com- 
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missloner  will  not  take  into  account  the 
nimiber  of  comments  but  will  consider. 
rather,  repetitive  comments  as  one.  The 
comment  states  that  this  position  dem- 
onstrates a  preconceived  agency  bias  and 
implies  that  such  comments  are  not 
made  in  good  faith. 

The  Commissioner  intends  no  such 
implication.  His  statement  means  that  it 
is  the  substance  and  not  merely  the 
number  of  comments  that  will  be  per- 
suasive in  formulating  final  regulations. 
Many  similar  conclusory  comments  will 
thus  be  less  persuasive  in  the  Commis- 
sioners  determinations  than  smaller 
numbers  of  thoughtful  and  well  docu- 
mented ones.  However,  §  2.10(c)(1)  of 
the  final  regulations  recognizes  that  the 
number  of  comments  may  be  influential 
where  the  degree  of  public  interest  in  a 
matter  is  a  legitimate  factor  to  be  con- 
sidered. 

41.  To  conform  with  existing  agency 
practice,  §  2.10(f)  (9)  has  been  revised 
to  provide  for  the  publication  in  the 
FsDERAL  Register,  when  considered  de- 
sirable by  the  Commissioner,  ot  tenta- 
tive final  regulations.  The  proposal  pro- 
vided only  for  publication  of  a  notice 
of  availability  of  the  documents. 

42.  Several  comments  objected  on  vari- 
ous grounds  to  the  Commissioner's  ef- 
forts In  §  2.11  Court  review  of  final  ad- 
ministrative action;  exhaustion  of  ad- 
minlBtratlve  remedies  (21  <JFR  2.11)  to 
define  for  agency  purposes  the  doctrine 
of  exhaustion  of  administrative  reme- 
dies. They  argued  that  the  policies  set " 
forth  in  9  2.11  are  determined  by  statute, 
case  law,  and  the  Federal  Rules  of  Civil 
Procedure,  or  by  the  court  hearing  • 
matter,  and  in  any  event  are  not  for  the 
Commissioner  to  determine  by  regula- 
tion. Several  comments  also  contended 
that  the  proposal's  criteria  misstated  ap- 
plicable law. 

One  comment,  addressing  the  an- 
noimcement  that  the  Commissioner  will 
opix>se  requests  for  a  judicial  stay  when 
a  request  for  an  administrative  stay  has 
not  been  timely  filed,  suggested  that  the 
exhaustion  requirement  is  inapplicable 
when  the  administrative  remedy  is  no 
longer  available  because  It  was  not  In- 
voked in  a  timely  fashion.  One  cMnment 
argued  that  no  new  burden  would  be 
imposed  on  the  Commissioner  if  a  stay 
were  sought  directly  from  a  court,  as  the 
administrative  record  is  the  same;  thus 
the  comment  requested  that  the  require- 
ment that  a  stay  be  sought  first  from 
the  Commissioner  be  made  optional. 

Still  smother  comment  argued  that 
proposed  5  2.11(c)  Is  without  authority; 
that  section  10(d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  705)  plainly  au- 
thorizes a  court  to  postpone  the  effective- 
ness of  agency  £w;tion;  and  that  a  court 
would  not  likely  refuse  to  grant  a  stay 
simply  because  an  administrative  stay 
had  not  first  been  requested.  Other  com- 
ments argued  that  the  provision  was  of 
no  legal  effect  and  suggested  that  it  be 
revised  to  make  clear  its  advisory  char- 
acter. 

The  Commissioner  is  awj»re  that  it  is 
ultimately  for  a  court  to  detennlne 
whether  a  particular  agency  action  ts 


"final"  within  the  meaning  of  section 
10(c)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  704) .  or  whether  a  plaintiff 
has  properly  exhausted  his  administra- 
tive remedies.  Nonetheless,  the  Commis- 
sioner believes  it  entirely  proper  to  at- 
tempt, through  these  procedural  regu- 
lations, to  set  forth  his  view  of  the  most 
appropriate  method  of  proceeding,  to  the 
end  of  inducing  persons  wishing  to  chal- 
lenge an  FDA  action  to  do  so  at  the 
agency  level  before  seeking  court  review. 
This  regulation  will  promote  conserva- 
tion of  judicial  resources,  not  only  by 
eliminating  the  need  for  review  in  some 
cases,  but  also,  when  the  Commissioner 
does  not  change  his  initial  decision,  by 
providing  a  more  complete  record  for 
review  of  agency  action.  For  example, 
when  a  party  has  petitioned  for  recon- 
sideration or  for  a  stay  of  agency  action, 
the  record  before  the  reviewing  court 
would  Include,  under  5  2.11(f),  the  rec- 
ord of  such  further  proceeding,  as  well 
as  the  record  of  the  Initial  decision. 

The  Commissioner  considers  the  de- 
scribed scheme  for  judicial  review  to  be 
a  fair  method  of  proceeding  for  all  per- 
sons. It  will  encourage  persons  to  partici- 
pate at  the  administrative  level  and  to 
advance  aU  Information  and  arguments 
at  that  point,  and  it  will  require  the 
agency  to  identify  the  Information  on 
which  it  relies  and  to  explain  the  basis 
for  its  reliance.  At  the  same  time,  the 
scheme  should  preclude  interposition  of 
technical  procedural  objections  and 
guarantee  to  a  court  a  fixed  and  complete 
record  on  which  to  base  review.  In  this 
regard,  some  ccwnments  specifically  com- 

S ended  the  CJommissioner's  decision  not 
raise  a  lack  of  "standing"  as  a  basis 
for  opposing  review  of  agaicy  decisions. 

43.  One  comment  identified  three  situ- 
ations in  which,  it  contended,  judicial 
review  may  be  appropriate  in  the  absence 
of  a  final  decision  by  the  Commissioner. 
The  comment  listed:  (1)  the  giving  of  an 
advisory  opinion  pursuant  to  S  2.19,  cit- 
ing National  Automatic  Laundry  and 
Cleaning  Council  v.  Schultz.  443  F.2d  689 
(D.C.  Cir.  1971);  (2)  delay  of  action  by 
FDA  so  substantial  as  to  constitute  denial 
of  the  relief  requested;  and  (3)  initiation 
by  FDA  of  a  proceeding  that  it  has  no 
statutory  authority  to  conduct. 

After  considering  the  c<Hrmient,  the 
Commissioner  has  decided  to  consider 
advisory  opinions  issued  pursuant  to 
$  2.19  and  guideUnes  issued  pursuant  to 
S  2.20  (21  CFR  2.20)  to  be  final  agency 
action.  He  acknowledges  that  such  opin- 
ions and  guidelines  are  binding  on  the 
agency  until  amended  or  revoked.  Al- 
though, under  §5  2.19(j)  and  2.20(b)  (8), 
they  are  not  legal  requirements,  the 
Commifeioner  maintains  that  preen- 
forcement  review  of  such  actions  may  be 
proper  in  aj>propriate  cases  where  fur- 
ther administrative  proceedings  are  not 
likely  to  clarify  the  sc(H>e  or  Impact  of 
a  decision.  Advisory  opinions  and  guide- 
lines have  accordingly  been  included 
within  the  scope  of  §  2.11  (d) . 

The  other  situations  cited  by  the  com- 
ment, i.e.,  agency  delay  and  action  taken 
without  authority,  though  potaitially 
subject  to  judicial  review  before  final  ac- 
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tion  in  limited  circumstances,  are, obvi- 
ously not  appropriate  to  include  within 
§  2.11  for  they  do  not  describe  types  of 
agency  action  contemplated  by  these 
procedural  regulations,  e.g.,  proposed  or 
final  regulations,  or  advisory  opinions, 
but  simply  state  legal  reasons  why  par- 
ticular agency  actions  may  be  held  in- 
valid. Accordingly,  no  change  in  the  reg- 
ulation has  been  made  to  refiect  this 
part  of  the  comment. 

44.  Two  comments  stated  that  5  2.11 
(d)  should  include  a  reference  to  final 
regulations  promulgated  pursuant  to 
§  2.10  within  the  list  of  actions  considered 
by  the  Commissioner  to  ctmstitute  final 
agency  action;  and  the  final  regulations 
have  been  amended  accordingly. 

The  CXunmissioner  advises  that  §2.11 
(d)  should  have  included  final  regula- 
tions promulgated  pursuant  to  §  2.10,  as 
such  regulations  are  ordinarily  subject 
to  immediate  judicial  review  (Abbott 
Lai)oratories  v.  Gardiier,  387  U.S.  136 
(1967)).  The  preamble  to  the  proposal, 
as  one  comment  points  out,  refers  to  final 
Tegiilations  subject  to  S  2.10,  and  Its 
XHnission  from  S  2.11(d)  was  thus  in 
error. 

45.  One  comment,  reiterating  an  objec- 
tion to  5  2.9  argued  that  no  final  order 
should  become  effective  for  30  days  and 
that  a  request  for  stay  within  that  period 
should  automatically  stay  such  order 
imtll  10  days  after  the  Commissioner's 
decision.  As  indicated  In  his  response  to 
the  comments  on  §  2.9,  the  Commissioner 
concludes  that  he  must  retain  discretion 
to  determine  when  an  agency  action  Is 
to  become  effective.  The  comment  is  ac- 
cordingly rejected. 

46.  Comments  reiterated  an  additional 
objection  regarding  5  2.9,  namely  that, 
by  failing  to  require  the  Commissioner  to 
respond  to  a  petition  for  a  stay  within  a 
specified  time  period,  5  2.11  permitted 
him  effectively  to  delay  access  to  the 
courts  by  persons  seeking  to  challenge 
agency  action.  One  comment  added,  In 
an  apparent  reference  to  §  2.11(d).  that 
access  to  the  courts  could  also  be  limited 
if  the  Commissioner  decided  to  recon- 
sider a  matter  on  his  own  Initiative. 

As  stated  in  his  response  to  the  com- 
ments on  §  2.9,  the  Commissioner  cannot 
obligate  himself  to  respond  to  petitions 
for  a  stay  within  a  specified  period.  He 
believes  it  essential  to  retain  discretion  to 
be  able  to  respond  to  changing  demands 
on  the  agency  in  the  maimer  most  con- 
sistent with  the  public-  health  and  safety. 
However,  the  Commissioner  advises  that 
his  failure  to  act  on  a  petition  for  a  stay 
does  not  limit  access  to  court  review  of 
the  merits  of  the  original  decision.  Sec- 
tion 2.11(e)  clearly  contemplates  that  a 
person  who  desires  to  challenge  any  de- 
cision by  the  Commissioner  can  initiate  a 
suit  for  review  without  first  petitioning 
the  Commissioner.  It  Is  only  with  respect 
to  an  attempt  to  obtain  a  stay  of  PDA 
action  that  the  regulations  require  that 
a  request  for  stay  be  first  submitted  to 
the  Ccnnmissioner. 

Nor  would  court  review  on  the  merits 
necessarily  be  delayed  If  the  Commls- 
sUmer  determined  on  his  own  Initiative 


to  reconsider  the  matter,  as  the  comment 
suggested.  The  reference  in  5  2.11(d)  to 
petitions  for  reconsideration  ({  2.9)  is  in- 
tended to  indicate  only  that  the  Commis- 
sioner's action  on  such  a  petition  Is  final 
agency  action  and  independently  subject 
to  judicial  review. 

47.  One  comment  stated  that  proposed 
§  2.11(d)  (2)  (I)  Is  unnecessary  in  light  of 
the  clear  statement  in  the  Administrative 
Procedure  Act  that  actions  committed  to 
agency  discretion  by  law  are  not  subject 
to  judicial  review.  The  ccxnment  ex- 
pressed concern  that  the  provision  may 
be  interpreted  as  unduly  broadening  ex- 
isting rules  in  this  regard. 

The  Commissioner  believes  that  the  re- 
statement of  the  statutory  standard  in 
these  regulations  Is  proper,  and  that  the 
example  of  unreviewable  decisions  cited 
In  5  2.11  (d)  (2)  (i) ,  I.e.,  whether  or  not  to 
recommend  initiation  of  civil  or  criminal 
enforcement  proceedings  imder  secti<x)is 
302,  303  and  304  of  the  act  (21  U.S.C.  332, 
333.  334) ,  falls  clearly  within  his  unre- 
viewable discretion. 

48.  One  comment  urged  that  the  refer- 
ence in  proposed  5  2.11(d)  (1)  (11)  to  "any 
interested  person"  should  be  changed  to 
"any  person." 

The  Commissioner  finds  the  requested 
change  unnecessary.  "Interested  person" 
is  defined  in  §  2.3(a)  (12)  to  mean,  ee- 
sentiaUy,  "any  person." 

49.  One  ccmiment  Identified  two 
asserted  exceptions  to  the  general  nile 
stated  in  12.11(f),  which,  as  promul- 
gated, limits  judicial  review  of  agency 
action  to  the  administrative  record  made 
before  the  agency.  Ilie  comment  argued 
that  review  could  properly  go  beyond 
the  administrative  record  (1)  when  a 
court  decision  subsequent  to  the  initia- 
tion of  judicial  review  plainly  decides  a 
legal  issue  that  wsis  not  raised  at  the 
administrative  level,  and  (2)  when  an 
issue  is  purely  a  matter  of  statutory 
construction,  does  not  require  the  exer- 
cise of  administrative  expertise,  and  goes 
to  the  heart  of  the  agency's  statutory 
authority. 

The  comment  misunderstands  the 
Commissioner's  purpose  in  defining  the 
scope  of  the  administrative  record.  The 
record  Is  not  intended  to  embrace  all 
materials  relevant  to  all  of  the  legal  ob- 
jections to  an  agency  action,  including 
the  type  of  legal  Issues  which  comprise 
the  examples  In  the  comment.  Rather, 
the  record  of  an  administrative  proceed- 
ing is  intended  to  contain  all  of  the 
factual  information  and  data  that  were 
considered  by  the  Commissioner  in 
reaching  his  decision.  While  questions  of 
legal  authority  may,  from  time  to  time, 
be  raised  in  an  administrative  proceed- 
ing, the  Commissioner  advises  that  the 
regulations  do  not  prohibit  new  issues  of 
law  including,  obviously,  questions  of  au- 
thority, from  being  raised  in  subsequent 
Judicial  proceedings. 

50.  One  comment  Insisted  that  the  pro- 
cedure contemplated  by  proposed  5  2.11 
(b) ,  under  which  the  Commissioner  may 
request  a  court  to  accept  a  further  ex- 
planation of  his  action  without  further 
administrative  proceedings,  is  not  gen- 
erally allowed  by  courts. 


The  Commissioner  notes  that  the  pro- 
vision is  advisory  only.  The  provision  can 
thus  assist  the  public  in  obtaining  judi- 
cial review  of  agency  action.  The  Com- 
missioner believes  that  the  procedure 
described  is  not  prohibited  by  any  stat- 
ute; however,  if  the  procedure  were  not 
permitted  by  a  particular  court  it  would 
not,  obviously,  be  available  to  the  Com- 
missioner in  that  instance. 

51.  Two  comments  on  proposed  ?  2.12 
Promulgation  of  regulations  and  orders 
after  an  opportunity  for  a  formal  evi- 
dentiary public  hearing  (21  CFR  2.12> 
objected  to  Its  failure  to  distinguish  be- 
tween the  right  to  &n  "opportunity  for 
a  hearing,"  and  an  unqualified  right  to  a 
hearing.  By  treating  all  requests  for 
formal  evidentiary  public  hearings  uni- 
formly, the  comments  argued,  proposed 
§  2.12  overlooked  Important  differences 
between  the  several  statutory  provisions 
In  the  Federal  Pood,  Drug,  and  Cosmetic 
Act  that  require  a  hearing.  The  com- 
ments objected  that,  as  proposed,  ?  2  12 
would  improperly  permit  use  of  the  sum- 
mary judgment  mechanism  upheld  in 
Weinberger  v.  Hynson,  Westcott  and 
Dunning.  Inc..  412  U.S.  609  <1973>,  in 
cases  in  which  it  was  not  legitimately 
available. 

One  comment  pointed  out  that  certain 
provisions  of  the  act  require  "an  oppor- 
tunity for  a  hearing,"  e.g.,  section  505; 
that  others  require  that  "reasonable 
grounds"  must  be  stated  to  justify  a 
hearing,  e.g.,  section  507(f);  and  that 
still  others  purport  to  require  a  hearing 
without  any  qualification,  e.g.,  section 
701(e).  The  comment  argued  that  only 
In  two  situations  could  the  Commissioner 
refuse  to  hold  a  required  section  701 'e) 
hearing:  (1)  when  objections  to  the 
Ctmunissioner's  order  are  a  legal  nullity 
on  the  basis  of  Dyestuffs  and  Chemicals, 
Inc.  V.  Fleming,  271  F.2d  281  (8th  Cir 
1959),  cert,  denied.  302  U.S.  911  (1960^. 
and  (2)  when  the  objections  relate  ex- 
clusively to  the  agency's  authority  to 
take  an  action  so  that  the  factual  basis 
for  the  Eu:tlon  is  wholly  Irrelevant.  The 
comment  urged  that  5|  2.12  and  2.1 13 'b) 
(21  CFR  2.113(b))  be  revised  accord- 
ingly. 

The  Commissioner  has  issued  the  sec- 
tion as  proposed.  He  concludes  that  there 
is  no  basis  for  the  comment's  contention 
that  section  701(e)  absolutely  guaran- 
tees a  formal  evidentiary  public  hearing 
whenever  one  is  requested  in  a  rule  mak- 
ing proceeding  conducted  pursuant  to 
that  section.  The  Commissioner  believes 
the  act  empowers  him  in  each  case  to 
establish  reasonable  threshold  require- 
ments for  the  holding  of  a  formal  evi- 
dentiary public  hearing,  including  a 
hearing  on  a  regulation  governed  by  sec- 
tion 701(e).  The  basis  for  this  position 
has  been  set  forth  in  the  preamble  to  the 
publication  in  final  form  of  S  2.113  in 
Subpart  B,  and  interested  persons  are 
referred  to  the  final  regulation  pub- 
lished in  the  Federal  Regbtes  of  No- 
vember 23,  1976  (41  PR  51706)  for  a  full 
statement  of  the  Commissioner's  views 
on  the  matter. 

Section  2.13  Separation  of  functions: 
e::  parte  communications  <21  CFR  2.13) 
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prescribes  the  degree  to  which  separation 
of  functions  shall  be  observed  between 
and  within  agency  components  in  any 
matter  that  is  subject  by  statute  to  an 
opportunity  for  a  formal  evidentiary 
public  hearing  and  in  any  matter  sub- 
ject to  a  public  hearing  before  a  Public 
Board  of  Inquiry. 

52.  One  comment  suggested  that  pro- 
posed 5  2.13(d)(3),  specifying  remedial>» 
measures  to  be  taken  when  oral  and  writ- 
ten communications  are  made  in  con- 
travention of  the  separation  require- 
ments of  the  section,  be  revised  to  require 
that  copies  be  Immediately  provided  to 
all  parties  to  the  hearing.  As  proposed, 
the  requirement  would  have  required 
only  the  filing  of  such  communications 
with  the  Hearing  Clerk. 

The  Commissioner  accedes  to  the  re- 
quest and  has  modified  the  final  regula- 
tion to  provide  that  at  the  same  time 
such  a  communication  is  filed  with  the 
Hearing  Clerk,  it  shall  also  be  served  on 
all  other  participants  in  the  proceeding. 
This  change  meets  the  objective  of  the 
comment  that  all  participants  be  advised 
of  the  current  status  of  the  proceeding. 
Because  the  conduct  described  in  the  sec- 
tion is  not  likely  to  occur,  the  Commis- 
sioner believes  it  reasonable  to  provide 
for  personal  service  on  participants, 
rather  than  to  force  them  to  periodically 
examine  the  administrative  file  in  the 
office  of  the  Hearing  Clerk.  Moreover,  re- 
quired service  of  documents  on  other 
participants  Is  already  provided  for  by 
5  2.13(d)  (2) ,  which  requires  such  service 
for  proposals  for  settlement.  The  change 
can  therefore  be  viewed  as  extending  an 
existing  obligation  of  participants  to  a 
hearing  rather  than  as  imposing  a  com- 
pletely new  obligation. 

53.  A  comment  suggested  that  §  2.13 
<b)(2)  il)  and  (il)  were  Inconsistent  be- 
cause the  requirements  bar,  for  exam- 
ine, the  entire  Bureau  of  Drugs  from 
communicating  with  the  office  of  the 
Commissioner  afte.  the  bureau  becomes 
a  party  to  a  hearing,  while  permitting 
all  members  of  the  Chief  Counsel's  office 
to  be  available  to  advise  the  Commis- 
sioner except  those  specifically  engaged 
in  the  proceeding  on  behalf  of  the  bu- 
reau. A  related  comment  urged  that  the 
section  be  modified  to  permit  a  member 
of  an  involved  bureau  who  is  not  per- 
sonally involved  in  representing  the  bu- 
reau at  the  hearing  to  be  free  to  discuss 
the  matter  with  the  office  of  the  Com- 
missioner. The  comment  suggested  that 
this  would  benefit  the  agency  in  those 
situations  where  all  of  the  agency  ex- 
pertise in  a  given  field  is  located  in  a 
single  bureau. 

The  Convnissioner  believes  that  the 
suggested  inconsistency  does  not  ac- 
tually exist.  A  direct  comparison  of  the 
treatment  in  the  provision  of  the  indi- 
vidual biureaus  and  of  the  office  of  the 
Chief  Counsel  is  not  meaningful,  for  each 
is  organized  to  perform  dififerent  func- 
tions. A  bureau  will  normally  be  a  party 
to  such  a  hearing  and  thus  be  in  the 
position  to  advocate  a  particular  posi- 
tion. The  Chief  Counsel's  office.  In  con- 
trast, is  not  organized,  except  for  the 
informal  designation  of  attorneys  to  ad- 
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vise  individual  bureaus,  into  discrete  di- 
visions. Perhaps  more  important,  the 
only  attorneys  available  to  represent  a 
bureau  and  advise  the  Commissioner  are 
employed  in  the  office  of  the  Chief  Coun- 
sel. Establishment  of  ad  hoc  divisions 
within  the  office  is  the  only  practicable 
mechanism  for  assuring  observance  of 
separations  of  functioiis  and  at  the  same 
time  making  legal  advice  available  to 
the  bureau  whose  decision  is  the  subject 
of  the  liearing,  and  to  the  Commissioner. 
Thus,  as  a  general  rule,  the  Commis- 
sioner lias  determined  that  it  is  both 
more  convenient  and  defensible  to  treat, 
far  purposes  of  separation  of  functions, 
each  bureau  as  a  single  entity.  However, 
in  response  to  the  comment,  he  Is  modi- 
fying §  2.13  to  permit  the  designation, 
when  he  determines  that  it  is  necessary 
to  ensure  the  best  use  of  agency  resources 
in  deciding  a  particulS,r  matter,  of  em- 
ployees of  a  bureau  to  advise  him,  or 
members  of  his  office  to  advise  a  bureau. 
Any  such  designation  will  be  in  writing, 
and  must  be  filed  with  the  Hearing  Clerk 
no  later  than  the  time  the  limitations 
of  separation  of  fimctlons  ap^ly  in  the 
particular  matter.  An  example  of  a  sit- 
uation where  the  procedure  might  be 
used  is  that  cited  in  the  comment,  i.e., 
where  all  agency  employees  having  ex- 
pertise in  a  given  field  work  in  one  bu- 
reau, leaving  the  Commissioner  without 
expert  assistance  to  assist  him  in  decid- 
ing the  matter. 

54.  In- response  to  the  comment,  the 
Conunissioner  has  modified  5  2.13(b)  (2) 
(ii)  to  provide  for  the  appointment  by 
the  Chief  Counsel  of  a  "team"  ot  attor- 
neys to  advise  the  Conunissioner,  rather 
than  to  permit  that  fimction,  as  pro- 
posed, to  pass  residuaUy  to  all  attorneys 
who  have  not  been  appointed  to  repre- 
sent the  bureau  in  a  proceeding. 

As  a  matter  of  practice  the  Chief 
Counsel  has  been  specifically  designat- 
ing attorneys  to  advise  the  Commis- 
sioner in  many  matters  for  which  a  no- 
tice of  opportunity  for  a  hearing  haa 
been  published.  This  approach  has  per- 
mitted the  Chief  Counsel  to  assess  the 
workload  of  the  office  and  avoid  the  ap- 
pointment of  an  attorney  to  advise  the 
Commissioner  who  may  have  assisted  a 
bureau  before  the  publication  of  the 
notice  of  hearing. 

The  section  as  Issued  in  final  form 
also  provides  that  the  Chief  Counsel  wiH 
ordinarily  advise  the  Commissioner  in  a 
hearing  proceeding.  The  proposal  would 
have  required  the  Chief  Counsel  to  al- 
ways advise  the  Conunissioner.  However, 
it  is  possible  that  the  Chief  Counsel  may 
become  involved  in  a  matter  before  a 
notice  of  opportunity  for  hearing  ha« 
been  published,  such  as  when  he  Is 
called  upon  to  advise  a  bureau  on  the 
initiation  of  a  proceeding.  In  such  caseai 
his  subsequent  service  as  an  advisor  to 
the  Commissioner  in  the  same  matter 
would  not  be  consistent  with  separation 
of  functions. 

The  provision  has  also  been  modified, 
consistent  with  existing  practice,  to  pre- 
vent contact  on  any  matter  that  is  the 
subject  of  a  formal  hearing  between 
members  of  the  office  of  the  Chief  Coun- 


sel wlio  are  advising  the  Commissioner 
and  other  members  of  the  office,  or  any 
employee  of  the  bureau  involved  (ex- 
cept one  specially  designated  to  assist 
the  Commissioner).  Although  the  pro- 
posed rule  would  have  imposed  this  lim- 
itation only  on  the  attorneys  assigned 
to  assist  the  bureau,  it  is  clear  that 
comparable  restrictions  should  be  im- 
posed on  counsel  to  the  Commissioner, 
for  the  requirement  Is  intended  to  main- 
tain the  independence  of  the  Commis- 
sioner and  his  advisors. 

55.  To  make  the  regulation  compre- 
hensive, §  2.13(b)  (2)  (ii)  has  been  re- 
vised to  acimowledge  the  Chief  Coun- 
sel's specific  authority  to  designate  ad- 
ditional attorneys  to  represent  a  bureau 
or  to  advise  the  Commissioner.  Such 
designation  may  be  necessary  where,  for 
example,  an  attorney  previously  desig- 
nated to  advise  one  or  the  other  is  no 
longer  able  to  serve  in  that  capacity. 

56.  On  September  13,  1976,  Pub.  L. 
90-409,  the  "Government  in  the  Sun- 
shine Act,"  (5  U.S.C.  552b  note)  was 
signed  into  law,  to  become  effective  on 
March  12,  1977.  The  Sunshine  Act  Im- 
poses certain  new  requirements  appli- 
cable to  the  FDA,  as  well  as  to  other 
agencies,  regarding  ex  parte  communi- 
cations between  Federal  officials  and 
persons  outside  the  Federal  Government 
in  connection  with  any  administrative 
hearing  subject  to  5  TJS.C  557(a).  "Ex 
parte  communication"  is  defined  in  new 
5  U.S.C.  551(14)  as  "an  oral  or  written 
communication  not  on  the  public  rec- 
ord with  respect  to  which  reasonable 
prior  notice  to  all  parties  is  not  given, 
but  it  shall  not  include  requests  for 
status  reports  on  any  matter  or  pro- 
ceeding covered  by  this  subchapter." 

In  sum,  the  Sunshine  Act  prohibits  the 
making  of  ex  parte  communications  by 
either  Federal  employees  or  outside  per- 
sons within  the  context  of  a  hearing  sub- 
ject to  5  U.S.C.  557,  and  requires  that 
any  ex  parte  communications  that  are 
made  be  placed  in  the  public  record, 
either  by  filing  written  conununications 
or  reducing  to  writing  the  substance  of 
any  oral  communications,  as  well  as  any 
responses,  either  written  or  oral,  to 
either  of  these  types  of  communications. 
The  Sunshine,  Act  further  requires  each 
Federal  agency  to  designate  a  particular 
time  during  the  administrative  process 
after  which  the  prohibitions  shall  apply. 
That  time  may  not  be  later,  however, 
than  the  time  at  which  a  proceeding  is 
first  noticed  for  a  hearing,  and  must 
with  respect  to  any  person  with  knowl- 
edge that  such  notice  is  forthcoming,  be 
no  later  than  the  time  such  knowledge 
was  acquired.  The  new  law  specifically 
provides  that  an  agency  may  consider, 
consistent  with  the  interests  of  justice, 
a  violation  of  the  section  as  sufficient 
grounds  for  a  decision  adverse  to  the 
party  committing  the  violation  or  caus- 
ing it  to  occur.  The  Commissioner  ad- 
vises, in  this  regard,  that  he  will  consider 
as  a  violation  of  this  section,  as  a  "caus- 
ing to  occur"  of  an  ex  parte  communica- 
ti(m,  a  communication  by  any  govern- 
ment official  outside  the  agency,  includ- 
ing members  or  representatives  of  mem- 
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bers  of  Congress,  made  at  the  knowing 
behest  of  any  person  who  would  be  pre- 
cluded under  the  statute  from  personally 
making  the  communication. 

The  Sunshine  Act  affects  the  provi- 
sions of  pn^iosed  S  2.13  that  address  ex 
parte  communlcati«is,  with  respect  to 
any  matter  subject  to  an  (^iportunlty  for 
a  formal  evidentiary  public  hearing,  as 
listed  in  S  2.12(c),  and  any  matter  sub- 
ject to  a  public  hearing  before  a  Public 
Board  of  Inquiry  pursuant  to  Subpart  C 
of  Part  2,  and  necessitates  some  revision 
of  them. 

Accordingly,  the  Commissioner  has  de- 
termined to  modify  S  2.13  (and  §  2.3)  in 
the  final  Mder  as  follows: 

a.  The  Sunshine  Act's  deflnltitHi  of  "ex 
parte  communication"  has  been  incorpo- 
rated into  S  2.3. 

b.  The  times  at  which  the  prohibition 
against  ex  psule  communicationfi  are  fa> 
c<nne  into  play  are  those  proposed  In 
S  2.13  (b)  and  (c)  for  tte  mattos  re- 


\o 


meeting  Is  to  be  public  or  private,  but 
urged  also  that  meetings  should  be  open 
when  closing  them  might  give  particular 
firms  a  competitive  advantage. 

Another  omnment  insisted  that  the  10- 
person  standard  was  arbitrary,  and  that 
whether  a  meeting  ^ould  be  open  or 
closed  should  depend  on  a  variety  of 
factors,  e.g..  the  meeting  site,  the  various 
interests  represented,  and  the  subject 
discussed.  The  comment  stated  that 
where  a  single  Iruhistry  or  group  of  per- 
stms  is  the  focus  of  the  meeting,  the 
willingness  of  that  group  to  meet  in  a 
public  forum  should  welc^  heavily  in 
the  decision.  In  general  the  comments 
from  manufacturers  and  Industry  as- 
sociati<His  argued  that  private  meetings 
encourage  input,  but  a  comment  from  a 
consumer  group  contaided  that  it  is  kn- 
portant  that  consumers  be  ixesent  at 
meetings  with  industry  because  proposed 

2.15  failed  to  require  taking  transcripts 
or  recordings.  One  comment  asked  the 


ferred  to  in  those  secticHis.  However  a  'treason  tor  subjecting  to  regulation  the 
new  paragraph  (e)  has  been  added,  in  /issueof  whether  meetings  should  be  pub- 
accordance  with  the  stakite,  applying  .JHc  or  private  and  lurged  that  the  deci- 
the  restriction  to  any  person  having    sion  be  left  to  the  discretion  of  the  Corn- 


knowledge  that  a  notice  of  hearing  Is  to 
be  Issucfd  to  the  time  such  knowledge  is 
acquired. 

c.  Paragraph  (d)  of  §  2.13  has  been  re- 
vised to  Indicate  that  the  prohibiti<»is 
against  making  ex  parte  communications 
apply  to  employees  of  the  agency  In- 
volved In  any  manner  in  the  decisional 
process  as  well  as  to  persons  outside  the 
agency. 

d.  A  new  paragraph  (f)  has  been 
added  to  reflect  the  statutory  provision 
that  the  making  of  a  pn^iiblted  ex  parte 
communication  may.  consistent  with  the 
interests  of  justice  and  the  policy  of  the 
underlying  statute.  Justify  a  decision  ad- 
verse to  the  parson  knowingly  making  or 
causing  the  making  of  such  a  communi- 
cation. 

No  comments  were  received  on  pro- 
posed S  2.14  Referral  by  court  (21  CPR 
2.14)  and  it  is  adopted  as  proposed. 

Section  2.15  Meetings  and  corre- 
spondence (21  CFR  2.15)  contains  re- 
quirements for  meetings  and  correspond- 
ence between  employees  of  the  Food  and 
Drug  Administration  and  any  person 
outside  the  Department  of  Health,  Edu- 
caticm,  and  Welfare. 

57.  Several  comments  were  received 
regarding  §  2.15(f)(1),  which  as  pro- 
posed would  have  permitted  any  meeting 
initiated  by  FDA  involving  only  a  small 
number  of  persons,  such  as  1  or  2  manu- 
facturers, to  be  a  private  meeting,  but 
would  have  required  a  meeting  involving 
a  large  number  of  persons,  e.g.,  10  manu- 
facturers of  an  ingredient^  to  discuss  ap- 
propriate testing  or  labeling,  to  be  a  pub- 
lic meeting.  Ihe  comments  criticized  the 
use  of  the  number  of  persons  as  the  cri- 
terion for  determining  whether  a  meet- 
ing should  be  public  or  private,  xirgtog  in 
general  that  the  nature  or  subject  mat- 
ter of  the  meeting  should  determine 
whether  it  should  be  private  or  open. 
One  comment  specifically  suggested  that 
the  number  of  differoit  Interests  repre- 
sented, rather  than  the  number  of  per- 
sons,   should    determine    whether    the 


missioner. 

The  C<Hnmissi(Hier  has  c<msidered  the 
objections  to  the  section,  and  finds  them 
impersuasive.  Most  of  the  comments  ap- 
pear to  have  assumed  that  the  require- 
meats  of  {  2.15(f)  (1)  %pply  to  all  meet- 
ings between  the  FDA  and  persons  out- 
side the  Federal  government.  This  is  not 
the  case.  In  ccmtrast  with  other  i»ovi- 
sicms  of  S  2.15,  paragraph  (f )  (1)  applies 
only  to  meetings  initiated  by  FDA.  It 
does  not  apply  to  private  meetings  be- 
tweoi  the  agency  and  outside  persons  or 
gTx>ui>6  at  the  b^est  of  the  lattter.  Such 
meetings  are  subject  principally  to  the 
requiremoits  of  S  2.15(d) .  The  justifica- 
tion for  the  distinction  is  reaswiable: 
The  agency's  initiation  of  a  meeting  is 
geneiBlly  for  the  purpose  of  se^Jng  in- 
formati(m  on  or  attempting  to  resolve  an 
issue  regarding  a  regulatory  matter.  It 
would  be  Inajvropriate  for  FDA  to  se^ 
advice  from  only  one  group  on  a  regula- 
tory matter  that  affects  many  manu- 
facturers or  broad  segments  of  the 
public. 

The  "number  of  persons"  criterion  in 
!  2.15(f)  should  be  viewed  as  an  attempt 
to  establish  a  readily  ussUt>le  "rule  of 
thimib"  for  determining*  when  an 
agency-initiated  meeting  should  be  open 
to  all.  It  should  be  noted  that  the  spe- 
cfic  reference  In  §  2.1S(f)  (1)  to  niimbers 
of  participants  as  the  criterion  is  neither 
ab6(^ute  nor  arbitrary.  The  language  of 
the  paragratAi  refers  to  examples  of  the 
subject  matto:  of  such  meetings  as  well 
as  to  the  number  ot  persons,  and  the 
Commissioner  intends  that  the  number  of 
posons  shall  be  merely  one  guide,  rather 
than  a  firm  rule,  for  deciding  when  a 
meeting  should  be  public.  The  Commis- 
sioner retains  discretion  to  decide 
whether  such  a  meeting  should  be  open 
or  closed. 

The  Commissioner  also  advises  that  he 
may  follow  §  2.15(f)(1)  in  determining 
whether  to  insist  that  other  meetings 
should  be  <H>en  to  the  pubUc  when  open- 
ing them  will  avoid  the  Implication  of 


undue  infiuence  in  an  agency  decision  or 
wiU  otherwise  further  the  purposes  of 
the  act. 

58.  One  ccanment  urged  that  proposed 
§2.15(1),  requiring  a  written  summary 
to  be  made  of  any  meeting  with  a  repre- 
sentative of  Congress  relating  to  an>- 
one  of  several  enumerated  matters,  be 
clarified  to  state  that  it  ajvlies  only  to 
FDA  employees.  The  Commissioner  be- 
lieves it  obvious  that  the  requirement  is 
applicable  only  to  employees  of  the 
agoicy,  and  so  advises.  No  change  in 
the  language  of  the  provision  is  neces- 
sary. 

59.  One  comment  suggested  that  tlie 
language  of  proposed  S  2.15(c).  which 
requires  the  summarization  in  writing 
of  any  meeting  between  agency  repre- 
sentatives and  any  person  outside  the 
Department  relating  to  a  "pending  court 
case,"  as  w^  as  other  enumarated  sub- 
jects, be  amended  to  Include  specifically 
an  "immediatdy  anticipated  court 
^[se."  TlM  Commls8i(mer  advises  that  an 
anticipated  court  case  would  be  includ- 
ed within  the  refer»ice  to  "pending 
court  case,"  and  that  agency  employees 
have  been  observing  this  interpretation 
in  maintaining  records  of  telephone 
calls  and  meetings.  Ther^ore,  no  formal 
modification  of  the  paragraph  is  neces- 
sary. 

60.  One  comment  urged  that  tele- 
phone c(Hiversatlans  be  subject  to  the 
requirements  of  12.15(c)  and  (d).  The 
Commissioner  advises  that  the  definition 
of  "meeting"  in  }  2.3(a)  (24)  includes 
teleixhone  eonversattons.  and  that  no 
amendment  to  paragraph  (c)  or  id)  is 
called  for. 

61.  One  comment  directly,  and  an- 
other by  Implicatton,  questKmed  the  wis- 
dom of  requiring  the  written  documen- 
tation of  all  contacts  with  the  agency. 
Both  commented  that  the  requirement 
discourages  such  contacts.  One  c(»nment 
argued  additionally  that  sueh  memoran- 
da contam  only  one  side  of  a  conversa- 
tion, and  suggested  that  the  section  re- 
quire only  the  logging  of  contacts  wiUi- 
out  the  descriptkm  of  their  substance. 

The  Commissioner  disagrees.  Even 
conceding  that  some  ctMnmunications  to 
the  agency  may  not  be  made  because  of 
the  fear  of  public  disclosure,  the  Com- 
missioner believes  it  is  essential  for  the 
integrity  of  the  regulatory  process  that 
records  be  kept  of  contacts  between 
agency  employees  and  outside  parties. 
The  ke^>ing  of  such  records  should  in- 
crease the  reliability  of  the  information 
that  is  submitted.  Moreover,  written  doc- 
umentation is  necessary  for  the  prepara- 
tion of  an  administrative  record  should 
any  decisicm  of  the  Commissioner  be 
subsequently  challenged.  Most  impor- 
tant, the  Commissioner  beeves  that 
public  confidence  to  government  can 
only  be  mamtained  if  government  deal- 
ings with  the  public  are,  to  the  extent 
possible,  open  and  subject  to  scrutiny. 
There  is  no  basis  for  the  suggestion  that 
memoranda  of  these  communications 
p>repared  by  government  onployees  will 
reflect  only  one  side  of  such  contacts: 
§  2.15(g)  provides  that  any  participant 
in  any  meeting  under  «my  participant  in 
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any  meeting  under  S  2.15  may  submit 
his  own  summary  of  the  meeting  and 
that  the  summary  will  be  made  part  of 
the  administrative  record  along  with 
any  memoranda  prepared  by  the  agency. 

62.  One  comment  suggested  the  dele- 
tion of  the  statement  in  proposed  S  2.15 

a'  that  meetings  and  correspondence 
are  not  final  agency  action  on  the 
ground  that  it  is  overbroad. 

The  Commissioner  disagrees.  The 
statement  is  not  overbroad,  for  it  is  dif- 
ficult to  visualize  a  circumstance  in 
wliich  a  meeting  or  informal  correspond- 
ence would  constitute  final  agency  ac- 
tion, and  its  inclusion  is  consistent  with 
the  practice  of  the  Commissioner  in 
these  regulations  of  specifying  those 
agency  actions  that  do  and  do  not  con- 
stitute final  agency  action  for  purposes 
of  court  review. 

Section  2.16  Documentation  of  signif- 
icant decisions  in  administrative  files  (21 
CFR  2.16)  provides  for  the  documenta- 
tion of  agency  decisions  by  the  employees 
involved  in  making  them.  The  section 
as  proposed  represented  an  attempt  to 
protect  the  rights  of  agency  employees 
working  on  a  matter  by  permitting,  un- 
der paragraph  (b)  (2)  (11) .  any  employee 
to  record  his  views  in  written  manoranda 
that  would  be  included  In  the  file.  Pro- 
posed S  2.16(e)  also  guaranteed  such  em- 
ployees access  to  the  file  ajs  appropriate 
for  the  performance  of  their  work,  sub- 
ject to  reasonable  restrictions  to  assure 
the  proper  cataloging  and  storage  of 
d<x:uments. 

63.  One  comment,  submitted  by  the 
Review  Panel  on  New  Drug  Evaluation 
of  the  Secretary  of  Health,  Education, 
and  Welfare,  suggested  that  both  of  these  . 
requirements  be  extended  to  employees 
that  have  been,  but  may  not  currently 
be,  working  on  a  particular  matter.  The 
panel  recommended  that  an  employee's 
exercise  of  the  right  to  record  his  views 
and  to  have  access  to  the  administrative 
file  on  a  matter  should  be  consistent 
with  attention  to  his  other  assignments. 

The  Commissioner  considers  it  pr(«Jer 
that  agency  employees  who  have  pre- 
viously worked  on  a  particular  matter  not 
be  precluded  from  further  participation 
m  that  matter,  or  denied  access  to  the 
fUe.  This,  Indeed,  was  the  intent  of  the 
proposal.  Not  only  will  such  access  avoid 
charges  that  employees  may  liave  been 
transferred  to  prevent  their  continued 
work  on  a  matter,  but  it  will  also  make 
the  administrative  record  of  the  resolu- 
tion of  controversial  Issues  more  com- 
plete. As  advocated  by  the  comment, 
9  2.16  (b)  (2)  (11)  and  (e)  of  the  final  reg- 
ulation have  been  revised  to  reflect  the 
original  intent  of  the  proposal. 

64.  The  Commissioner  has  clarified  the 
effect  of  SS2.15  and  2.16  regarding  the 
filing  of  the  administrative  record  In  a 
formal  evidentiary  public  hearing  pursu- 
ant to  5  2.153  of  Subpart  B  (21  CPR 
2.153) .  The  clarification  Is  pnxnpted  by 
questions  that  have  arisen  in  agency 
preparation  for  hearings  of  this  type  dur- 
ing recent  months. 

Section  2.16(b)  requires  that  the  ad- 
ministrative file  of  any  matter  contain 
the    complete    documentation    of    the 
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agency  decision  (including  opinions  of 
consultants  and  recommendations  of  in- 
dividual employees)  and  reveal  any  In- 
ternal differences  of  opinion.  Section  2.15 
(c)  requires  an  agency  employee  to  pre- 
pare a  written  siunmary  of  any  meeting 
with  any  person  outside  the  Department 
which  shall  be  included  in  the  adminis- 
trative file.  Section  2.153  requires  tlie 
relevant  portions  of  the  "administrative 
record"  to  be  filed  with  the  Hearing 
CTIerk.  Including  all  dociunents  in  bu- 
reau files  containing  factual  data  and  in- 
formation, whether  favorable  or  unfavor- 
ahle  to  the  bureau  position. 

These  provisions  do  not  require  the  ad- 
ministrative file  docketed  with  the  Hear- 
ing Clerk  to  contain  memoranda  sum- 
marizing meetings  of  bureau  counsel  with 
witnesses,  or  to  contain  internal  agency 
memoranda  setting  forth  recommenda- 
tions of  agency  employees.  While  such 
meetings  and  recommendations  clearly 
are  required  to  be  summarized  In  writ- 
ten form  for  the  administrative  file,  the 
regulations  are  not  Intended  to  require 
all  such  memoranda  to  be  made  public  If 
the  matter  becomes  subject  to  a  formal 
evidentiary  public  hearing.  The  work- 
product  of  bureau  counsel  are  obviously 
protected  imder  the  attorney-client 
privilege  and,  along  with  reccHnmenda- 
tlons  of  employees  (as  distinguished  from 
scientific  or  medical  data)  found  in  in- 
ternal agency  documents,  are  not  re- 
quired to  be  disclosed  under  Part  4,  tha 
agency's  public  information  regulations. 
Such  materials  wUl,  however,  continue  to 
be  prepared  and  to  be  placed  In  tha 
agency  administrative  file  for  purposes 
of  judicial  or  congressional  inquiry,  or  for 
historical  purposes. 

The  definition  of  "administrative  file" 
:n  5  2.3(a)  (27)  of  the  final  regtilatioa 
conforms  to  this  position.  The  proposal 
has  been  revised  to  remove  the  implica- 
tion that  the  administrative  record  of  a 
matter  filed  with  the  Hearing  Cleric  U 
necessarily  the  same  as  the  ofQcial  ad- 
ministrative file  of  the  matter.  The  docu- 
ments comprising  the  former  are,  rather, 
listed  variously  In  other  sections  of  the 
regulation,  e.g..  In  S  2.8  (k).  for  admlnte- 
trative  reconsideration  of  an  action;  la 
S  2.9  (h> ,  for  an  administrative  stay  of  an 
action,  and  In  S  2.10(f) .  for  regulation* 
promulgated  pursuant  to  that  section. 

65.  No  comments  were  received  (Ml  pro- 
posed §  2.17  Internal  agency  review  of 
decisions  (21  CPR  2.17)  which  is  adopted 
without  change.  However,  some  concera 
was  expressed  within  the  agency  that 
§  2.17(a)  (3)  Imposed  the  obligation  to 
formally  review  at  a  supervisory  level  the 
decision  of  any  agency  employee  at  ttoe 
request  of  an  interested  person.  "Hie 
Commissioner  advises  that  no  such  result 
,  is  Intended.  Review  of  the  work  of  sul>- 
ordlnates  by  agency  supervisors  is  cur- 
rently a  matter  of  a  supervisor's  discre- 
tion and  §  2.17(a)  (3)  is  intended  to  re- 
flect present  agency  practice.  The  provi- 
sion recognizes  that  supervisory  agency 
employees  will  entertain  requests  from 
interested  persons  to  review  any  decision 
of  a  subordinate,  but  that  the  extent  of 
any  review  wUl  continue  to  be  determined 
by  the  supervisor. 


Section  2.18  Dissemination  of  draft 
Federal  Register  notices  and  regulations 
(21  CFR  2.18)  provides  for  the  discussion, 
both  orally  and  in  writing,  of  draft,  pro- 
posed, and  final  rules  and  regulations,  by 
representatives  of  FDA  with  Interested 
persons,  including  persons  outside  the 
agency. 

66.  Two' comments  were  received  re- 
garding the  proposal.  One  comment 
criticized  the  limitations  imposed  by 
§  2.18(d)  on  the  discussion  of  th^  details 
of  draft  notices  and  regulations  and  on 
the  dissemination  of  such  drafts  before 
publication  in  the  Federal  Register.  The 
comment  argued  that  the  prohibition 
could  prevent  meaningful  participation 
in  drafting  complex  regulations,  where 
agency  knowledge  may  be  inadequate  to 
draft  an  appropriate  pr(H)osaL  The  com- 
ment acknowledged  that  proper  Informa- 
tion may  be  supplied  by  comments  after 
publication,  but  suggested  that  there 
often  is  reluctance  to  make  major 
changes  in  a  proposed  regulation.  The 
comment  contended  that  allowing  in- 
formal contacts  could  often  Improve  a 
published  proposal  and  thus  speed  pro- 
mulgation of  a  final  regulation  with  a 
minimum  of  delay  and  modification. 

The  Commissioner  points  out  that 
S  2.18(d)  does  not  prcAiibit  either  the  dls- 
cussi<Hi  or  distribution  of  draft  Fedkrai. 
Register  notices.  Rather,  It  imposes  re- 
strictions on  such  discussion  and  dis- 
tribution caily  as  necessary  to  ensure  that 
all  interested  parties  will  be  treated  fairly 
and  afforded  uniform  access  to  internal 
working  documents.  In  sitiiations  where 
expert  advice  from  outside  the  B«ency 
may  be  needed  to  develop  a  proposal,  the 
reg-jlation  permits  such  information  to 
be  obtained. 

67.  The  second  comment  noted  that 
proposed  §  2.18(b) ,  although  permitting 
the  distribution  of  draft  documents  and 
proposed  regulations  following  Federal 
Register  publication  of  a  notice  of  avail- 
ability, did  not  explicitly  permit  agency 
employees  to  discuss  the  details  of  such  a 
draft  even  after  it  became  publicly  avail- 
able, except  with  the  specific  permission 
of  the  Commissioner. 

The  Ccanmlssioner  acknowledges  that 
the  comment  has  interpreted  the  pro- 
posal correctly.  He  agrees  with  the  com- 
ment that  such  a  restriction  cm  the  dis- 
cussion of  details  of  a  draft  already 
pubUcly  available  is  unnecessary,  and  be- 
lieves the  public  interest  will  be  safe- 
guarded adequately  if  such  discussions 
are  subject  only  to  the  other  provisions  of 
the  section,  e.g..  S  2.18(i),  which  applies 
the  requirements  of  §  2.15  Meetings  and 
correspondence,  to  meetings  and  cor- 
respondence relating"  to  draft  Federal 
Register  notices  and  regulations.  While 
i  2.18  will  thus  allow  for  discussion  of 
draft  proposed  and  final  regulations  and 
notices  tliat  have  been  made  publicly 
available,  it  requires  tliat  summary  mem- 
oranda be  made  of  any  such  discussions 
for  inclusion  in  the  administrative  file. 
The  Commissioner  regards  the  prepara- 
tion of  such  memoranda  in  the  context 
of  discussions  of  draft  Federal  Register 
notices  and  regulations  as  essential;  the 
requirement  will  assure  compilation  of 
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the  full  administrative  record  and  dispel 
suspicions  of  Improper  influence  In  the 
deyeI<H>ment  of  agency  regulations.  The 
Commissioner  has  amended  §  2.18(b)  In 
the  final  regulation  to  allow  sigency  em- 
ployees and  Interested  persons  to  discuss 
without  his  prior  permission  draft  docu- 
ments that  have  been  properly  made 
available  to  the  public. 

68.  A  primary  concern  expressed  by 
many  comments  on  §  2.19  Advisory 
(pinions  (21  CPR  2.19)  was  that  opinions 
by  PDA  employees  that  are  not  advisory 
opinions  do  not  bind  the  agency  to  the 
interpretation  expressed  in  the  opinion. 
One  comment  argued  that  this  position  is 
not  supported  by  case  law.  It  rejected  the 
cases  cited  In  the  preamble  to  the  pro- 
posal regarding  the  doctrine  of  estoppel, 
and  cited  the  following  several  cases  in 
which  various  courts  have  held  the  gov- 
ernment estopped  on  the  basis  of  advice 
of  an  employee:  United  States  v.  Whar- 
ton, 514  P.  2d  406  (9th  Cir.  1975) ,  United 
States  V.  Lazy  FC  Ranch.  481  F.  2d  985 
(9th  Cir.  1973) ,  United  States  v.  Burton. 
472  P.  2d  757  (8th  Cir.  1973) ,  and  Ifoser 
V.  United  States,  341  U.S.  41  (1951).  The 
comment  contended  that,  based  on  these 
cases,  the  ciurent  rule  is  that  the  gov- 
ernment win  be  prevented  by  esU^pel 
from  taking  a  position  inconsistent  with 
advice  provided  by  an  employee  when 
the  damage  to  the  private  party  out- 
weighs the  loss  to  the  government  or  any 
harm  to  the  public  interest.  The  com- 
ment concluded  by  urging  that  the  reg- 
ulations be  recast  to  state  that  FDA  is 
not  bound  by  estoppel  In  any  case  where 
the  public  health  or  safety  would  be 
jeopardized,  but  that  It  wlU  take  reason- 
able steps  to  protect  justifiable  reliance 
on  advice  provided  by  an  agency  em- 
ployee when  the  public  health  or  safety 
will  not  be  jec4>ardlzed. 

Other  comments  addressed  the  same 
issue,  through  from  different  perspec- 
tives. One  comment  found  proposed 
S  2.19  (k)  patently  unfair,  claiming  that 
the  regulation  placed  agency  employees 
In  positions  of  apparent  authority  but 
yemdized  those  who  relied  on  their  ad- 
vice. The  same  comment  and  one  other 
argued  that  the  public  cannot  conduct 
day-to-day  operations  by  constantly  re- 
questing advisory  opinions,  and  sug- 
gested that  tiie  agency  could  "grind  to 
a  halt"  If  responding  to  advisory  opin- 
ions became  a  common  practice.  Both 
comments  noted  that  much  agency  busi- 
ness Is  handled  on  the  basis  of  "informal 
advice." 

Finally,  these  comments  requested 
that,  should  reliance  on  an  agency  em- 
ployee's "informal"  opinion  result  In 
regulatory  action,  In  no  event  should  a 
person  so  relying  be  subject  to  criminal 
prosecution.  They  urged  the  adoption  of 
this  position  as  a  minimum,  if  the  action 
ultimately  complained  of  is  imdertaken 
in  good  faith  reliance  on  the  informa- 
tion provided  by  a  representative  of  the 
agency. 

The  Commissioner  acknowledges  that 
these  conunents  express  a  l^Itlmate 
concern,  but  he  beUeves  that  the  regula- 
Uaa  as  proposed  Is  pn^per.  The  Pood  and 
Drug  Administration  must  be  able  to 
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provide  Informal  advice  to  Interested 
persons  on  a  staff  level.  ConsIderatloDs 
of  the  public  health  and  safe^,  as  well 
as  consldotitlons  of  efficiency,  however, 
prevent  the  agency  from  being  legally 
bound  by  such  representations. 

The  expectation  Uiat  Informal  advice 
would  bind  the  agency  Is  unrealistic  In 
light  of  the  way  such  advice  Is  general- 
ly requested  and  provided.  Even  when 
coordinated  within  the  agency,  opinions 
on  the  regulatory  consequences  of  par- 
ticular conduct  may  not  be  based  on  ex- 
haustive Inquiry  Into  past  agency  prac- 
tice or  legislative  intent.  Moreover,  many 
inquiries  request  a  reply  within  a  short 
period  of  time.  In  addition,  circum- 
stances are  often  described  hypothet- 
icaUy,  and  may  omit  facts  that  the 
agency,  in  contrast  to  the  person  making 
the  inquiry,  may  consider  crucial.  Final- 
ly, the  Commissioner  recognizes  that 
some  persons  will  "forum  shop"  within 
the  agency  imtU  they  obtain  a  desired 
answer.  For  these  several  reasons,  the 
Commissioner  declines  to  be  boimd  by 
the  informal  responses  of  agency  em- 
ployees. Section  2.19  provides  one  broad 
exception:  where  a  particular  inquiry  is 
of  broad  applicabllitr  or  importance, 
the  agency  will  commit  its  resources 
to  providing  Its  best  Institutional  judg- 
ment on  a  matter  through  an  advisory 
opinion. 

The  Commissioner  considers  the  pro- 
cedure established  for  obtaining  an  ad- 
visory opinion  to  be  both  realistic  and 
fair.  The  procedure  recognizes  that.  In 
fact,  most  actions  taken  by  private  firms 
under  the  statute  are  based  on  expert 
advice,  both  technical  and  legal,  ob- 
tained outside  the  agency.  Opinions  by 
agency  employees  as  to  the  legality  of 
such  actions  are  not  necessarily  accept- 
ed at  face  value,  particularly  if  they  con- 
fiict  with  those  of  the  Inquirer. 

As  a  practical  matter,  advice  pro- 
vided informally  by  PDA  employees  will 
generally  be  correct,  and  when  it  is  not, 
action  In  reliance  win  not  result  In  the 
imposition  of  sanctions  without  good 
reason.  But  the  risk  that  such  advice  is 
incorrect  cannot  readily  be  shifted  to 
the  government,  and  to  the  public.  Par- 
ticularly in  matters  involving  individual 
compliance  with  the  statutes  admin- 
istered by  PDA,  the  ultimate  burden  must 
remain  on  manufacturers  and  distribu- 
tors of  regulated  products.  The  alterna- 
tive, which  the  Commissioner  rejects, 
would  be  to  preclude  agency  employees 
from  furnishing  advice.  I.e.,  to  require 
aU  Inquiries  to  be  subject  to  the  proce- 
dures for  advisory  opinions  outlined  in 
5  2.19.  This  course  would  not  wo  A  to  the 
advantage  of  either  the  agency  or  af- 
fected persons. 

The  Commissioner  will  not  rule  out  the 
possibility  of  recommending  institution 
of  criminal  proceedings  when  an  In- 
formal opinion  has  previously  been  fur- 
nished to  a  violator.  At  the  same  time 
he  advises  that  recommendation  f<» 
criminal  prosecution  is  based  on  all  the 
circumstances  surrounding  a  violation, 
and  It  is  unlikely  that  such  prosecution 
would  be  recommended  when  the  actlv- 
ity  giving  rise  to  the  vlolatbxi  was  the 
product  of  good  faith  reliance  on  advice 
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given  Informally  by  an  agency  employee. 
Responsible  exercise  of  the  Commission- 
er's discretion  wIU  afford  adequate 
protection  In  such  circtmistances. 

TTie  Commissioner  does  not  discount 
the  possibility,  however  remote,  that 
PDA  might  be  held  by  a  court  to  be 
est<9ped  by  the  Informal  advice  of  an 
employee  in  a  given  matter.  However,  he 
considers  the  cases  cited  by  the  com- 
ments regarding  application  of  the  doc- 
trine of  estoppel  to  the  government  to 
be  not  relevant  to  Informal  advlt^  ren- 
dered by  FDA  employees  pursuant  to 
these  regulations,  for  in  none  of  the  cases 
had  the  agency  publicly  Indicated  that 
Informal  opinions  of  employees  were  not 
binding,  and  provided  an  alternative 
procedure  for  obtaining  formal  binding 
opinions.  More  importantly,  none  of  the 
cases  cited  involved  a  government  agencv 
that  is  entrusted  to  protect  health  and 
safety. 

69.  One  comment  objected  that  the 
form  specified  in  the  proposal  for  re- 
questing advisory  opinions  is  too  rigid. 
The  Commisslcoier  disagrees  that  the 
form  requirements  are  rigid.  They  re- 
quire only  that  a  request  Indicate  that 
it  is  seeking  an  advisory  opinion,  that 
it  clearly  state  the  question  and  issue 
on  which  the  opinion  Is  requested,  and 
that  it  include  a  statement  of  the  facts 
and  law  relevant  to  the  request.  More- 
over, the  section  permits  the  Commis- 
sioner to  treat  other  requests,  in  his  dis- 
cretion, as  requests  for  advisory  opinions. 

70.  Several  c<»nment8  objected  to  the 
Commissioner's  pnnxMsed  decision  not  to 
publish  advisory  <«)InIons  In  the  Federal 
RxGisTZR.  They  argued  that  It  is  incon- 
sistent to  urge  reliance  on  such  opinions 
and  then  not  publish  them.  One  com- 
ment urged  that  at  least  a  notice  of 
availability  should  be  published,  as  well 
as  a  notice  Indicating  the  withdrawal 
or  revocation  of  any  advisory  opinion. 
Another  comment  pointed  out  that  re- 
porting such  oplnioDs  In  the  trade  press 
is  of  no  help  to  the  general  puUlc.  The 
comment  also  argued  that  the  right  im- 
der 5  2.18  U)  to  oewment  en  advisory 
opinions  becomes  fflasory  when  the  pub- 
lic is  not  aware  of  them. 

The  Commissioner  beUeves  the  pre- 
amble to  the  proposal  adequately  ex- 
plains the  reasons  for  not  publishing  each 
advisory  opiniwi  in  the  Peokhal  Regis- 
ter. The  number  of  opinions  makes  pub- 
hcation  of  each  tme  infeasible.  Those 
that  are  contained  in  preambles  to  pro- 
posed or  final  regulations  under  S  2.19 
(d)(1)  will  be  published.  Nwietheless 
each  advisory  opinion  that  is  not  pub- 
lished wiU  be  publicly  available  and  will 
probably  receive  wide  publicity  In  the 
trade  press.  To  further  increase  public 
awareness  of  advisory  opinions,  more- 
over, the  Commissioner  has  modified 
5  2.19(g)  In  the  final  regulation  to  pro- 
vide that  a  chronological  Index  of  all  ad- 
visory (H>inl<xi8  wlU  be  maintained  by  the 
Hearing  Clerk.  The  Index  wiU  Include  the 
date  of  the  request  for  the  advisory 
c^Inlon,  the  date  of  the  opinion,  and 
identification  of  the  appropriate  file. 

The  Commissioner  thus  disagrees  with 
the  oontentkm  that  the  rigjit  to  comment 
on  advisory  opinions  Is  Illusory.  Sufli- 
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ciently  wide  publicity  will  be  given  to 
FDA  advisory  opinions  so  that  any  per- 
son with  even  a  casual  interest  in  the 
agency  will  be  likely  to  learn  of  them. 
Advisory  opinions  that  are  also  guide- 
lines will  be  further  disseminated 
through  publication  in  the  Pedkbal  R*c- 
isTER  of  a  notice  of  availability  imder 
3  2.20(b)  (4)  and  whenever  incorporated 
into  the  text  ol  a  regulation  under 
5  2.20(a). 

71.  Another  comment  argued  that  the 
failure  of  the  regulation  to  provide  for 
the  publication  and  indexing  of  In- 
formal <i7lnl<xis  might  violate  paragraph 
(a)  (2)  (B)  of  5  U.S.C.  552,  the  Freedom 
of  Information  Act.  The  comment  con- 
tended that  even  informal  Interpreta- 
tkois  ar«  likely  to  be  considered  "In- 
terpretations adopted  by  the  agency."  as 
they  are  subject  to  internal  review,  and 
caax  thus  fairly  be  considered  to  have 
been  adopted  by  the  agency.  It  cited  as 
sivport  Tax  Analysts  aiid  Advocates  v. 
IRS,  362  P.  Supp.  1298  (D.  D.C.  1973). 
afl'd.  505  P.2d  350  (DC.  Clr.  1974) . 

The  Commissioner  disagrees  that  In- 
formal opinions  given  by  agency  em- 
ployees are  subject  to  5  U.S.C.  552 
(a)(2)(B),  insofar  as  that  sectitHi  re- 
quires the  publicizing  and  indexing  of 
agency  interpretations.  Such  opinlMis  are 
not  considered  interpretations  of  the 
agency;  they  do  not  bind  FDA  even  for 
tl»  matters  that  they  address.  The  C<mi- 
mlssloner  accordingly  concludes  that 
they  are  subject  to  the  requirements  of 
5  D.S.C.  552  to  the  same  extent  as  rou- 
tine agency  correspondence,  and  are 
therefore  not  required  to  be  Indexed  or 
publicized.  They  will,  however,  be  sub- 
ject to  disi  iijsiire  under  5  U.S.C.  532.  Be- 
cause infomia.  op  nions  have  no  binding 
effect,  Jiey  will  not  be  iLsed  by  the 
agency  as  precedent  for  persons  otlier 
than  those  to  whom  they  are  Issued.  In 
this  context,  the  sanctions  imposed  by 
5  U.S.C.  552  for  failure  to  index  and  pub- 
licize documents,  namely,  that  the 
agency  may  not  rely  upon  them  in  other 
cases,  are  inapplicable. 

The  Commissioner  advises  that  he  win 
continue  to  evaluate  whether  Informal 
opinions  receive  tufflcient  distribution, 
and  may  decide,  in  the  future,  that  some 
additional  mechanism  to  assure  their  dis- 
semination is  desirable. 

72.  One  comment  suggested  that  pro- 
posed S  2.19  should  be  amended  to  pro- 
vide that  whenever  published,  an  advi- 
sory opinion  should  reveal  the  Identity  of 
the  person  requesting  the  opinion  and 
should  set  forth  a  clear  statement  of  the 
facts  on  which  the  opinion  is  based.  It 
urged  also  that  any  opinion  state  that 
It  is  based  on  the  assumption  that  the 
facts  are  as  represented. 

The  Commissioner  currently  contem- 
plates that  these  opinions  will  be  unpub- 
IlshJed.  However,  the  information  re- 
quested in  the  comment  will  be  contained 
In  the  request  for  an  opinion  filed  with 
tlM  Hearing  Clerk,  where  the  re^?onsive 
opinion  would  also  be  flled,  and  both  will 
be  publicly  available. 

73.  One  comment  suggested  that  the 
Commissioner  should  be  authorized  to 
decline  to  Issue  an  advisory  opinion  when 


the  request  relates  to  conduct  in  which 
the  requester  Is  already  engaged.  The 
ccnunent  argued  that  Issuing  an  opinion 
In  such  circumstances  may  Interfere  with 
enforcement  efforts  with  respect  to  the 
practice. 

The  Commissioner  advises  that  5  2.19 
(a)  (2)  (v)  authorizes  him  to  refuse  to  Is- 
siiB  an  advisory  opinion  when  it  would 
not  be  in  the  pubUc  Interest,  and  thus 
provides  the  authority  that  the  comment 
advocates.  However,  the  Commissioner 
reiterates  that  he  may  conclude  that  it 
is  not  Improper  to  issue  sui  advisory  opin- 
ion in  such  clrcimostances.  The  fact  that 
conduct  has  already  commenced  Is  not  by 
itself  reason  not  to  Issue  an  advisory 
opinion;  the  conduct  may  be  entirely 
lawful  and  appropriate. 

74.  One  comment  urged  that  proposed 
9  2.20  Pood  and  Drug  Administration 
regulations,  guidelines,  recommenda- 
tions, and  agreements  (21  CFR  2.20)  pro- 
vide for  full  notice  and  comment  pro- 
ceedings prior  to  the  Issuance  of  a  guide- 
line. This  comment  and  one  other  urged 
particularly  that  guidelines  for  product 
labels  be  subject  to  notice  and  comment 
rule  making.  The  comment  argued  that 
such  guidelines  have  considerable  eco- 
ncxnlc  Impact  because  of  the  significant 
expense  associated  with  printing  ajid  de- 
sign work.  A  related  comment  noted  that 
the  Supreme  Covai.  has  relied  heavUy  on 
agency  guidelines  In  deciding  controver- 
sies before  It,  referring  to  "Moody  v.  Al- 
bennarle  Paper  Company,"  422  U.S.  405 
(1975),  and  iirged  that  this  too  dictated 
observance  of  notice  and  comment  rule 
making  procedures  in  the  development  of 
guidelines. 

The  Commissioner  does  not  agree  with 
these  comments.  Guidelines  ordinarily 
represent  agency  interpretations  of  for- 
mal legal  requirements,  not  binding  leg- 
i.slative  niles.  The  Commissioner's  deci- 
sion not  to  commit  the  agency  to  provide 
opportunity  for  notice  and  comment  in 
the  development  of  guidelines  is  consist- 
ent with  their  legal  status  under  these 
procedural  regulations.  Section  2.20(b) 
(8)  provides  that  although  guidelines 
may  be  relied  on  by  both  FDA  and  per- 
sons outside  the  agency  in  administra- 
tive or  court  proceedings  to  illustrate  ac- 
ceptable and  imacceptable  procedures, 
they  do  not  establish  binding  legal  re- 
quirements. The  Commissioner  therefore 
believes  it  appropriate  that  the  agency 
retain  authority  to  develop  them  without 
prior  public  participation.  The  Commis- 
sioner disagrees  with  the  reliance  on 
"Moody  V.  Alhermarle  Paper  Company," 
supra.  In  that  case,  the  Court,  while 
relying  on  agency  guidelines  of  the  Equal 
Employment  Opportunity  Commission, 
explicitly  recognized,  without  criticism, 
that  the  guidelines  were  not  administra- 
tive regulations  promulgated  pursuant  to 
formal  procedures  established  by  Con- 
gress.  Thus,  the  case  can  be  read  as  sup- 
port for  administrative  agencies  inter- 
preting statutory  provisions  under  their 
jurisdiction  through  guidelines  devel- 
oped without  formal  public  participation. 

Moreover,  these  regulations  do  not  pre- 
clude all  public  participation  in  the  prep- 
aration of  FDA  guidelines.  Section  2.20 
(b)(ll)  recognizes  explicitly  that  draft 


guidelines  may  be  disseminated  in  the 
same  manner  as  draft  Federal  Register 
notices  and  regulations  pursuant  to 
§  2.18.  In  such  cases,  the  regulations 
contemplate  at  least  Informal  public  par- 
ticipation through  discussion  of  the  sub- 
stance of  the  guideline.  In  addition, 
§  2.20(b)  (7)  provides  for  the  submission 
of  comments  on  a  guideline  or  amended 
guideline,  which  are  to  be  specifically 
considered  in  determining  whether  fiu:- 
ther  amendments  to  the  guideline  are 
appropriate.  The  Commissioner  believes 
that  these  two  provisions  allow  a  degree 
of  public  participation  in  the  formula- 
tion of  guidelines  commensurate  with 
their  legal  status. 

75.  One  comment  raised  the  objec- 
tion, also  directed  at  §  2.19,  that  It  Is 
unfair  to  consider  as  informal  the  per- 
sonal opinions  of  agency  employees. 

The  Commissioner  refers  to  the  ex- 
planation provided  in  his  discussion  of 
the  same  comment  regarding  5  2.19.  He 
there  indicated  his  conclusion  that  al- 
though agency  employees  ought  to  be 
permitted  to  share  their  opinions  with 
the  public,  such  opinions  cannot  for- 
mally bind  the  agency.  He  believes  It  is 
clearly  reasonable  to  limit  statements 
of  position  that  can  bind  the  agency  to 
regulations,  advisory  opinions,  and 
guidelines. 

76.  An  issue  raised  within  the  agency 
concerns  the  reliance  by  PDA  on  a  gov- 
ernment procurement  standard  or  other 
standard  as  the  criterion  for  determin- 
ing the  legality  of  a  product.  The  issue 
is  whether  the  agency  may  properly  so 
rely  if  it  has  not  previously  compiled 
with  the  requirements  for  the  Issuance  of 
guidelines  contained  in  this  section. 

The  Commissioner  advises  that  he  will 
consider  agency  reliance  on  government 
procurement  standards,  or  other  stand- 
ards, to  be  subject  to  prior  compliance 
with  the  requirements  of  this  section  for 
guidelines,  including  inclusion  In  the 
public  file  and  publication  of  a  notice  of 
availability  hi  the  Pedeeal  Register. 

77.  A  minor  correction  has  been  made 
in  §  2.20(b)  (10)  in  the  final  regulation. 
The  reference  to  "this  paragraph"  Is 
changed  to  "paragraph  (b)(4)  of  this 
section."  Paragraph  (b)  (4) ,  requiring  the 
placing  of  guidelines  in  a  public  file  in 
the  Hearing  CHerk's  office  and  the  pub- 
lication of  notice  of  their  availability  in 
the  Federal  Register,  is  not  intended  to 
apply  to  analytical  methods.  While  con- 
sidered to  be  guidelines  under  the  sec- 
tion, analytical  methods  are  too  numer- 
ous and  complex,  and  are  amended  too 
frequently,  to  subject  them  generally  to 
these  provisions.  The  Commissioner  may, 
however,  in  his  discretion,  decide  that 
a  particular  analytical  method  should 
be  included  in  the  public  file. 

78.  A  question  has  been  raised  con- 
cerning the  availability  under  5  2.20  of 
draft  internal  guidelines  contained  in  the 
FDA  Staff  Manual.  The  issue  arose  as  a 
result  of  a  freedom  of  information  re- 
quest to  the  agency  for  these  guidelines. 

The  Commissioner  advises  that  guide- 
lines in  staff  manuals  are  not  formal 
"guidelines"  unless  there  has  been  com- 
pliance with  the  requirements  of  §  2.20. 
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They  rarely  involve  matters  of  "general 
applicability."  as  that  term  Is  used  In 
S  2.20,  but  generally  apply  to  internal 
agency  business.  Accordingly,  nelttier 
§  2.20  nor  {  2.18  is  applicable  to  the  pub- 
lic availability  of  draft  guidelines  of  this 
type.  Their  availability  is  subject  only 
to  the  Freedom  of  Information  Act  and 
PDA  .pubUc  information  regulations. 
Final  staff  manual  guidelines  are  publicly 
available  under  5  U.S.C.  552(a)(2)(C). 

No  comments  were  received  regarding 
S  2.21  Participation  in  outside  stand- 
ard-setting activities  (21  CFR  2.21),  and 
it  is  issued  as  proposed. 

79.  Many  comments  addressed  the  re- 
qulremoit  in  proposed  paragraph  (b)  of 
§  2.22  Public  calendars  (21  CFR  2.22) 
to  exempt  meetings  with  the  working 
press  from  listing  on  the  retrospective 
public  calendar.  The  preamble  to  the 
proposal  had  requested  specifically  that 
comments  be  submitted  on  this  issue. 
Most  of  the  comments  urged  that  meet- 
ings with  the  working  press  be  listed  on 
the  calendar.  Several  comments  con- 
cluded that  there  was  no  basis  for  ac- 
cording special  treatment  to  meetings 
with'  the  press,  particularly  where,  as  in 
this  Instance,  the  press  consisted  largely 
of  "expensive  'insider*  services"  that  as- 
sertedly  are  oriented  toward  indiistry 
customers  and  capable  of  exerting  Influ- 
ence on  the  regulatory  process.  T^e  fail- 
ure to  list  meetings  retrospectively,  it  was 
argued,  would  therefore  not  benefit  the 
public  generally,  but  only  the  press.  One 
comment  stated  the  exemtitlon  would  re- 
vive the  supposedly  discredited  practice 
of  basing  news  on  "undisclosed  sources,** 
and  that  responsible  journalists  should 
not  need  the  anonymity  that  the  pro- 
posed rule  offered  them.  Another  com- 
ment urged  that  a  policy  of  nondisclosure 
of  press  meetings  might  lead  to  abuse  and 
encourage  damaging  leaks. 

Several  contrary  arguments  were  of- 
fered. One  comment  described  the  fimc- 
tion  of  the  press  as  seeldng  out  informa- 
tion and  reporting  it,  and  contoided  that 
the  press  should  be  impeded  as  little  as 
possible  in  this  function.  The  c(Mnment 
argued  that  conscientious  reporting 
would  be  frustrated  tf  reporters  had  to 
disclose  their  sources.  The  comment 
argued,  further,  that  agency  employees 
who  previously  have  been  willing  to  dis- 
cuss matters  with  reporters  would  be  re- 
luctant to  continue  doing  so  if  they  were 
required  at  the  same  time  to  disclose 
publicly  that  they  had  met  with  the 
press.  The  comment  £u-gued  also  that  the 
idea  of  an  open  calendar  is  to  disclose 
contacts  with  government  o£QclaIs  by 
persons  seeking  to  Influence  actions,  a 
category  that  does  not  Include  members 
of  the  press,  who  do  not  espouse  a  jjartlc- 
ular  viewpoint.  It  was  also  argued  that 
the  listing  would  not  necessarily  provide 
greater  protection  for  trade  secrets, 
whose  disclosure  would  be  prcdilblted. 
Rather,  the  Inf onnation  whose  distribu- 
tion would  be  restricted  would  likely  be  of 
a  type  that  would  cause  embarrassment 
or  annoyance.  Finally,  the  comment 
maintained  that  listing  press  c<ntacts 
would  hamper  press  competition,  which 
fosters  investlfi^ve  Journalism. 


The  Commissioner  has  decided  to  re- 
tain the  exception  for  the  listing  of  press 
contacts  In  the  retrospective  calendar. 
He  concludes  that  listing  such  contacts  is 
not  necessary  to  serve  the  purpose  of  list- 
ing generally,  and  would  be  unnecessar- 
ily burdensome.  He  views  that  purpose  as 
publicizing  agency  contacts  with  per- 
sons having  a  direct  personal  or  economic 
Interest  in  agency  decisions.  He  does  not 
believe  that  representatives  of  the  press, 
including  representatives  of  publications 
that  can  be  characterized  as  "trade 
press,**  faH  within  this  category.  More- 
over, the  Commissioner  notes  that  repre- 
sentatives of  the  trade  press  as  a  matter 
of  practice  visit  the  agency  on  virtually  a 
daUy  basis  to  make  routine  inquiries. 
Consequently,  their  contacts  with  the 
various  agency  officials  listed  in  5  2.22(b) 
(3)  are  so  numerous  as  to  make  record- 
ing each  contact  for  the  public  calendar 
impractical. 

The  Commissioner  concludes,  there- 
fore, that  it  is  appropriate  to  exclude 
from  listing  on  the  public  calendar  con- 
tacts with  various  segments  of  the  work- 
ing press.  Consistent  with  the  purposes 
stated  above,  however,  he  is  limiting  this 
exclusion  to  those  segments  of  the  work- 
ing press  not  considered  to  be  "house 
organs,"  i.e.,  publications  published  by  a 
company  that  manufactures  or  distrib- 
utes a  regulated  product  or  products,  or 
by  an  industry  association.  Contacts  with 
representatives  of  such  publications  will 
be  listed  on  the  retrospective  calendar. 

80.  One  comment  urged  that  proposed 
12.22(b),  prescribing  requirements  for 
the  retrospective  public  calendar,  list 
meetings  with  persons  outside  the  ex- 
ecutive branch,  rather  than  only  those 
meetings  with  persons  outside  the  entire 
Federal  government.  The  CommisslMier 
agrees.  He  believes  there  is  valid  reason 
to  report  retrospectively  meetings  be- 
tween FDA  officials  and  persons  from  the 
legislative  or  judicial  branches  of  govern- 
ment that  are  held  to  discuss  positions  on 
regulatory  Issues  pending  Ijefore  the 
agency.  The  final  regulation  has  been 
modified  accordingly. 

81.  Another  comment  urged  that  the 
prospective  calendar  described  in  §  2.22 
(a)  be  required  to  list  "all  meetings  with 
persons  outside  Government."  It  argued 
that  ^^ithout  advance  notice  of  such 
meetings,  consumer  vi^-s  would  inevita- 
bly be  presented  primarily  at  separate 
meetings  held  subsequently,  which  would 
have  only  limited  utility.  Moreover,  be- 
cause such  meetings  are  not  transcribed 
or  recorded,  the  comment  argued,  con- 
sumers should  have  the  opportunity  to 
be  present  at  all  meetings  between  the 
agency  and  Industry  representatives  to 
represent  consumer  interests. 

"Irhe  Commissioner  disagrees:  the 
comment  mlsimderstands  the  purpose  of 
the  prospective  calendar,  which  is  to  list 
public  meetings,  conferences,  etc.,  not 
private  meetings.  Section  2.15(d)  of  tlie 
regulations  acknowledges  the  right  of 
any  person,  whether  a  representative  of 
industry  or  any  other  group,  to  meet  pri- 
vately with  representatives  of  the  agen- 
cj.  The  Commissioner  believes  the  list- 
ing  <m   the   retrospective   calendar   of 


such  meetings  that  occur  with  certain 
agency  officials,  and  the  filing  of  appro- 
prlate  memoranda  summarizing  all  such 
meetings  in  the  administrative  file,  ade- 
quately protect  the  into-ests  of  persons 
not  in  attendance.  Such  memoranda, 
would,  except  where  exempt  from  dis- 
closure, be  publicly  available  through 
either  the  Hearing  Clerk  or  the  Public 
Records  and  Documents  Center.  Tlie 
Commissioner  believes  these  procedures 
fairly  balance  consumer  interests  with 
the  rights  of  any  citizen  to  meet  pri- 
vately with  agency  officials. 

82.  One  comment  contended  that  It 
should  be  mandatory  instead  of  optional 
uo  list  telephone  calls  In  the  retrospec- 
tive calendar.  It  argued  that  the  sub- 
stance of  a  meeting  or  call  should  deter- 
mine whether  It  should  be  Included  on 
the  calendar,  not  whether  it  was  held  in 
person  or  by  telephone.  The  comment 
insisted  that  all  telephone  calls  that 
could  Influence  agency  decisions  should 
be  recorded  on  the  calendar. 

The  Commissioner  Eigrees  that  It  Is  the 
substance  of  a  meeting  that  should  de- 
termine whether  It  is  Included  on  the 
calendar.  However,  he  believes  the  pro- 
posed regulation  Is  responsive  to  the 
comment.  He  advises  that  recording  of 
caUs  is  made  optionsil  with  agency  em- 
ployees to  eliminate  the  need  to  list  calls 
that  do  not  t>ear  upon  the  decisionmak- 
ing process  of  the  agency,  e.g..  calls  to 
establish  a  time  for  a  meeting.  The  ex- 
pectation is  that  any  call  affecting  a 
matter  of  policy  will  be  noted.  All  such 
calls  must  in  any  event  be  summarized 
in  written  memoranda  for  inclusion  in 
the  administrative  file  under  §  2.15,  and 
such  memoranda  would  be  subject  to 
disclosure  under  the  Freedom  of  Infor- 
mation Act.  Listing  of  telephone  calls 
on  the  public  calendar  may,  therefore, 
pnH>erly  remain  optional  with  Individual 
agency  employees. 

83.  One  comment  urged  that  the  pros- 
pective public  calendar  be  published  In 
the  Federal  Register.  Tlie  comment 
stated  that  the  locations  presently  spec- 
ified In  §  2.22(a)  (2)  for  pubUc  display 
of  the  calendar  will  not  assure  sufficient- 
ly wide  dissemination  of  the  Informa- 
tion. 

The  Commissioner  does  not  agree. 
Publication  in  the  Federal  Register  is 
not  appropriate  for  routine  matters  such 
as  a  weekly  calendar.  The  Commissioner 
believes  the  provisions  made  for  public 
display  of  both  the  prospective  and  ret- 
rospective public  calendars  are  ade- 
quate. Moreover,  the  Commissioner  as- 
sures that  topical  items  appearing  in 
the  calendar  will  t>e  noted  regularly  in 
the  trade  press. 

84.  Section  2.22^b)  (3)  (ix)  In  the  final 
regulation  has  been  modified  to  include, 
among  the  agency  representatives  re- 
quired to  list  their  attendance  at  meet- 
ings on  the  public  calendar,  any  repre- 
sentative of  the  Chief  Counsel's  office 
who  attends  or  plans  to  attend  a  public 
meeting  on  behalf  of  the  Chief  Counsel. 
The  organization  of  the  (Thief  Counsel's 
office  is  such  that  representatives  other 
than  the  Chief  Counsel  or  Deputy  Chief 
Counsel  frequently  attend  meetings  with 
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members  of  the  public  as  the  designated 
representative  of  the  office.  The  effect  of 
the  z«QUlrement  will  be  to  bring  to  pub- 
lic attention  meetings  that  might  other- 
wise not  be  reported. 

85.  Numerous  comments  on  proposed 
i  2M  Representation  by  an  organlza- 
tioo  (21  CFR  2.23)  objected  to  the  dls- 
tinctkm  between  "organization"  In  para- 
graphs (a)  and  (c),  and  "trade  associa- 
tion" In  ptuvgraph  (b).  Several  com- 
ments questioned  whether  these  terms 
Inclxided  professional  associations,  con- 
sumer groups,  large  food  cooperatives, 
etc. 

The  Commissioner  advises  that  the  di- 
vergent references  to  "organization"  and 
"trade  association"  were  inadvertent.  As 
pn^oaed,  the  section  was  intended  to 
apply  to  any  organization,  including  a 
trade  association  that  represents  a 
"manbership,"  or  other  clearly  defined 
gronp  appearing  before  the  agency.  Thus, 
professional  and  trade  associations  as 
well  as  consumer  groups  having  an  iden- 
tifiable membership  would  be  Included. 

8C.  A  large  number  of  comments  ob- 
jected to  the  statement  in  proposed  §  2.- 
23(b)  that  any  representation  by  a  trade 
association  In  a  petition,  c(»nment,  ob- 
jection, or  otherwise  would  be  treated  by 
FDA  as  binding  on  all  members  except 
those  that  had  excluded  themselves  by 
name.  Numerous  reasons  were  offered  to 
support  this  objection.  Many  comments 
urged  that  the  requirement  was  imprac- 
ticable; associations,  operating  within 
existing  resources  and  prescribed  time 
frames,  could  not,  it  was  said,  determine 
members'  individual  views  prior  to  sub- 
mitting comments.  The  comments  point- 
ed out  that  associations  ordinarily  at- 
tenipt  to  reflect  consensus  views,  and 
that  If  adopted,  the  rule  would  dramatic- 
ally reduce  the  effectiveness  of  associa- 
tions and  primarily  penalize  small  com- 
pcuiles  that  rely  heavily  on  associations 
to  express  their  views.  Legal  objections 
were  also  raised  as  well.  Many  comments 
noted  that  trade  associations  have  an 
Identity  apart  from  their  membership 
and  do  not  purport  to  act  as  agents  for 
each  of  their  members.  TTie  comments 
argued  that  FDA  could  not  impose  an 
''agency"  relationship  by  regulation. 

The  Commissioner  is  persuaded  that 
the  proposed  regulation  should  be  modi- 
fled  to  eliminate  the  provision  that  rep- 
resentatl(xis,  petitions,  comments,  or  ob- 
jectlcms  by  trade  associations  are  bind- 
ing on  all  members  who  have  not  ex- 
pressly excluded  themselves.  He  is  per- 
suaded by  the  practical  dl£Qcultles  of 
eliciting  the  views  of  an  association 
member  within  the  customary  comment 
period.  He  also  agrees  with  those  com- 
moits  that  contended  that  organiza- 
tions. Including  trade  associations,  should 
be  entitled  to  participate  in  agency  pro- 
ceedings in  their  own  right.  Consequent- 
ly, the  final  provision  does  not  assert 
tlwt  association  views  will  be  binding  on 
association  members  and  does  not  re- 
quire exclusion  by  name  of  members  who 
do  not  subscribe  to  the  views  of  the 
organization. 

87.  An  equally  large  number  of  com- 
ments objected  to  the  requirement  ot 
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proposed  §  2.23(b)  (1)  that  any  submis- 
sion by  a  trade  association  (or  other  or- 
gansatlon  representing  the  views  of  Its 
members)  be  accompanied  by  a  current 
membership  list  or  that  the  association 
hav»  such  a  list  on  file  In  the  Hearing 
Clerk's  office.  Several  associations  argued 
that  their  membership  was  simply  too 
large  and  fluid;  others  contended  that 
the  requirement  imlawf uUy  Infringed  on 
the  constitutional  right  of  persons  to  pe- 
titiOQ  their  government  or  the  right  to 
participate  in  agency  activities  under 
the  Administrative  Procedure  Act  and 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  Several  comments  pointed  to  cases 
that  have  recognized  a  constitutional 
rigW;  against  dlsclosxire  of  association 
menbershlp,  citing  NAACP  v.  Alabama. 
357  D.S.  449  (1958) .  Bates  v.  Little  Rock. 
361  U.S.  516  (1960),  and  later  cases,  a 
right  that  can  only  be  overcome  by  a 
conipelling  governmental  interest  in  dis- 
closure, citing  Gibson  v.  Florida  Legisla- 
tive Investigation  Committee.  372  U.S. 
539  (1963).  Some  associations  stated, 
however,  that  they  had  no  objection  to 
fiHi«  membership  lists  with  the  Hearing 
Clerk. 

The  Commissioner  does  not  accept  the 
argument  that  tiie  cited  cases,  dealing 
principally  with  potential  restrictions  on 
freedom  of  expression,  preclude  requiring 
disclosure  of  association  membership  In 
the  context  of  administrative  proceed- 
ings to  establish  regulations  based  on  in- 
formation submitted  by  parties  having 
obvious  interests  in  the  outcome.  How- 
ever, because  the  CJommissioner  has 
elected  not  to  consider  the  positions 
taken  by  associations  as  binding  on  all 
members,  there  is  no  compelling  reason 
to  Insist  on  the  submission  of  member- 
ship lists  by  such  organizations,  and  the 
pr(H>osed  requirement  is  not  adopted. 
Section  2.23(c)  of  the  final  regulation 
requests  that  such  lists  be  provided  on 
an  annual  basis  to  the  Hearing  cnerk  for 
placement  in  a  special  file  that  will  be 
available  for  public  examination.  The 
Commissioner  hopes  that  organizations 
pajitlolpattng  regularly  in  agency  pro- 
ceedings will  file  membership  lists  for  he 
believes  ttiat  information  concerning  the 
number  and  Identity  of  members  of  as- 
sociations will  facilitate  his  evalution  of 
association  comments. 

88.  Many  comments  also  questioned 
the  requirement  in  proposed  §  2.23 (b3  (2) 
that  would  prohibit  a  member  of  a  trade 
association  from  deriving  any  rights  in- 
dividually from  the  filing  by  its  associa- 
tion of  an  objection  or  request  for  hear- 
ing pursusmt  to  §§  2.110  through  2.112. 
The  comments  claimed  it  was  inequitable 
to  require  members  to  be  bound  by  as- 
sociation positions  and  not  to  provide 
rights  commensurate  with  the  obliga- 
tion imposed.  The  Commissioner  has  re- 
tained the  proposed  provision  (§  2.23(d) 
in  the  final  regulation),  because  he  no 
longer  intends  to  consider  association 
members  bound  by  positions  taken  by 
their  association.  However,  he  has  am- 
plilled  the  provision  to  make  clear  that 
association  members  who  wish  to  file  ob- 
jections or  requests  for  hearing  must  do 
so  in  their  own  name  tf  they  wish  to  de- 
rive any  rights  therefrom. 


89.  Many  comments  challenged  the 
validity  of  proposed  9  2.23(c),  In  which 
the  Commissioner  announced  his  Inten- 
tion to  treat  any  court  proceeding  in 
which  an  organization  participates  as  a 
class  action,  £ind  to  assert  in  any  related 
court  case  the  doctrines  of  res  judicata 
and  collateral  estoppel  against  all  or- 
ganization members  except  those  ex- 
cluded by  name.  The  comments  insisted 
that  class  actions  must  meet  specific  ju- 
dicial requirements  whose  applicability 
can  only  be  determined  In  specific  pro- 
ceedings. Other  comments  questioned  the 
wisdom  of  including  such  statements  of 
litigation  strategy  in  these  regulations. 
The  Commissioner  acknowledges  that 
whether  an  organization  challenge  to 
FDA  regiilations  or  other  agency  action 
should  be  adjudicated  as  a  class  action, 
just  as  the  application  of  the  doctrines 
of  res  Judicata  or  collateral  estoppel,  will 
ultimately  be  determined  judicially. 
Nonetheless,  he  has  retained  the  provi- 
sion (§  2.23(e)  in  the  fijial  regulation)  to 
emphasize  that  the  positions  stated  re- 
flect the  agency's  posture  in  court. 

No  comments  were  received  regarding 
§  2.24  Settlement  proposals  (21  CFR 
2.24),  and  it  is  issued  as  proposed. 

No  comments  were  received  regarding 
§  2.25  Waiver,  suspension,  or  modifica- 
tion of  procedural  requirements  (21  CFR 
2.25)  and  it  is  Issued  as  proposed. 

The  proposed  regulations  on  admin- 
istrative practices  and  procedures  con- 
tained proposed  conforming  changes  in 
numerous  existing  regulations  of  the 
agency.  The  Commissioner  has  promul- 
gated sc«ne  of  the  proposed  conforming 
regulations  at  the  time  of  finalizing  Sub- 
parts B  and  F  of  Part  2.  In  this  docmnent, 
the  Commissioner  is  issuing  the  remain- 
der of  the  conforming  regulations  sub- 
stantially as  proposed,  inasmuch  as  no 
comments  were  received- on  them. 

The  changes  in  §  330.10(a)  (12)  <21 
CFR330.10fa)  (12))  set  forth  in  the  Sep- 
tember 3,  1975  proposal  have  been  incor- 
porated in  a  final  regulaticm  to  be  pub- 
lished in  the  Federal  Register  in  the 
near  future. 

Section  328.30  Procedure  for  estab- 
lishing, amending  or  repealing  standards 
has  been  recodified  as  S  829.30  (recodifi- 
cation published  in  the  Federal  Register 
of  February  13,  1976  (41  FR  6907) )  and 
the  propKJsed  conforming  amendment  to 
the  section  is  finalized  in  this  document 
under  Part  829. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  201  et  seq., 
52  Stat.  1040  (21  U.S.C.  321  et  seq.) ) ,  the 
Public  Health  Service  Act  (sec.  1  et  seq., 
58  Stat.  682.  as  amended  (42  U.S.C.  201 
et  seq.) ) ,  the  CJomprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  (sec. 
4,  84  Stat.  1241  (42  U.S.C.  257a)),  the 
Controlled  Substances  Act  (sec.  301  et 
seq.,  84  Stat.  1253  (21  U.S.C.  821  et  seq.) ) , 
the  Federal  Meat  Inspection  Act  (sec. 
409(b),  81  Stat.  600  (21  U.S.C.  679(b)), 
the  Poultry  Products  Inspection  Act  (sec. 
24(b).  82  Stat.  807  (21  U.S.C.  467X(b)), 
the  Egg  Products  Inspection  Act  (sec.  2 
et  seq.,  84  Stat.  1620  (21  U.S.C.  1031  et 
seq.) ) .,  the  P^cderal  Import  W3k  Act  (44 
Stat.  1101  (21  U.S.C.  141  et  seq.)),  the 
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Tea  Importation  Act  (21  U.S.C.  41  et 
seq.) ,  the  Federal  Caustic  Poison  Act  (44 
Stat.  1408  (15  U5.C.  401-411  notes)), 
the  Fair  Packaging  and  Labeling  Act  (80 
Stat.  1296  (15  U.S.C.  1451  et  seq.)),  and 
all  oiher  statutory  authority  delegated  to 
the  Commissioner  (21  CFR  5.1)  (recodi- 
fication published  in  the  Federal  Regis- 
ter of  Jime  15,  1976  (24262) ) ,  C^iapter 
I  of  Title  21  of  tJie  Code  of  Federal  Reg- 
iQations  is  amended  as  follows : 

PART  1— REGULATIONS  FOR  THE  EN- 
FORCEMENT OF  THE  FEDERAL  FOOD, 
DRUG,  AND  COSMETIC  ACT  AND  THE 
FAIR  PACKAGING  AND  LABEUNG  ACT 

1.  By  revising  S  1-la  to  read  as  follows: 

§  1.1a  Foods,  drugs,  devices,  and  cos- 
metics; labeling;  procedure  for  re- 
questing variaticuiB  and  exemptions 
from  required  label  statements. 

Section  403(e)  of  the  act  (In  this  Part 
1,  the  term  "act"  means  the  Federal 
Food,  Drug,  and  Cosmetic  Act)  provides 
for  the  establishment  by  regulaticm  of 
reasonable  variations  and  exemptions 
for  small  packages  from  the  required 
declaration  of  net  quantity  of  contents. 
Section  403(1)  of  the  act  provides  for  the 
establishment  by  regulation  of  exemp- 
tions from  the  required  declaration  of 
ingredients  where  such  declaration  is 
impracticable,  or  results  In  deception  or 
unfair  competition.  Section  502(b)  of 
the  act  provides  for  the  establishment  by 
regulation  of  reasonable  variations  and 
exemptions  for  anall  packages  from  the 
required  declaration  of  net  quantity  of 
contents.  Section  602(b)  of  the  act  pro- 
vides for  the  establishment  by  regulation 
of  reasonable  variations  and  exemptions 
for  small  packages  from  the  required 
declaration  of  net  quantity  of  contents. 
Section  5(b)  of  the  Pair  Packaging  and 
Labeling  Act  provides  for  the  establish- 
ment by  regulation  of  exemptions  from 
certain  required  declarations  of  net 
quantity  of  contents,  identity  of  com- 
modity, identity  and  location  of  manu- 
facturer, packer,  or  distributor,  and  from 
declaration  of  net  quantity  of  servings 
represented,  based  on  a  finding  that  full 
compliance  with  such  required  declara- 
tions is  Impracticable  or  not  necessary 
for  the  adequate  protection  of  consumers, 
and  a  further  finding  that  the  nature, 
form,  or  quantity  of  the  packaged  con- 
sumer commodity  or  other  good  and  suf- 
ficient reasons  justify  such  exemptions. 
The  Commissioner,  on  his  own  initiative 
or  on  petition  of  an  interested  person, 
may  propose  a  variation  or  exemption 
based  upon  any  of  the  foregoing 
statutory  provisions,  including  proposed 
findings  If  section  5(b)  of  the  Pair  Pack- 
aging and  Labeling  Act  applies,  pursuant 
to  Part  2  of  this  chapter. 

2.  By  revising  §  1.8d(f)  to  read  as 
follows : 

§  1.8d    Food  labeling;  information  panel. 

•  •  •  •  • 

(f )  If  the  label  of  any  package  of  food 
is  too  small  to  accommodate  all  of  the 
information  required  by  {f  1.8a,  1.8c, 
1.10, 1.13, 1.17,  and  1.18.  and  Parts  80  and 
125  of  this  chapt^.  the  C?ommlssloner 


may  establish  by  regulatlcm  an  accept- 
able alternative  method  of  disseminating 
such  information  to  the  public.  o.g..  a 
tyrpe  size  smaller  than  one-sixteenth  inch 
in  height,  or  labeling  attached  to  tif  In- 
serted in  the  package  or  available  at  the 
point  of  purchase.  A  petition  requesting 
such  a  regxilation,  as  an  amendment  to 
this  paragraph  shall  be  submitted  pursu- 
ant to  Part  2  of  this  chapter. 


PART  2— ADMINISTRATIVE  PRACTICES 
AND  PROCEDURES 

3.  By  revising  Subpart  A  of  Part  2  to 
read  as  follows : 


Subpart  A — G«iMral 

Sec. 

2.1         Scope. 

2.3  Definitions. 

2.4  .ttiimtriiu-ttM  nf  m1mlnl.-8trn.tJve  practloea 

and  prooeilureB. 

2.5  Submission  of  documents  to  Hflaclng 

Clerk;  computation  ot  time;  avall- 
abUlty  for  public  diaclosure. 
2.8      Initiation  of  admlnlstratlr*  proceed- 
ings. 

2.7  Citizen  petition. 

2.8  Administrative  reconsiderstloo  of  ac- 

tion. 

2.9  Administrative  stay  of  action. 

2.10  Promulgation  of  regulations  for  tbe 

efflcleat  enforcement  ot  tb«  law. 

2.11  Court  review  ol  final  admlnlstraUv* 

action;    exhaustion  of  artmlnlwfam- 
tlve  remedies. 
2  12      Promulgation     of     regulations     and 
orders   sifter  an  opportunity  fcr  a 
formal  evidentiary  pubUc  Itwartng. 

2.13  Separation  of  functions;  ex  parte  oocn- 

munioatlons. 

2.14  Referral  by  court. 

2.15  Meetings  and  oc^respondenioe. 

2.16  Documentatlcn    of    significant    deci- 

sions In  administrative  file. 

2.17  Internal  agency  review  of  dedalODK 

2.18  Dissemination  of  draft  FB>imai.  Bao- 

isTEa  notices  and  regulatlotUL 

2.19  Advisory  opinions. 

2.20  Food  and  Drug  Administration  regtUa- 

tlons,   guideUnea.   ''*~'"""^~****i"^. 
and  agreements. 

2.21  Participation     is     outside     standeuxl- 

setting  activities. 

2.22  PubUc  calendan. 

2.23  Representation  by  an  organization. 

2.24  Settlement  proposalo. 

2.25  Waiver,    suspension,    or    nvKMfloation 

ot  procedural  reqiiireinenta. 

AuTHORrrr:  Sec.  201  et  seq.  Pub.  L.  717,  SS 
Stat.  1040  as  amended  (21  n.S.C.  331  et  aeq.) : 
sec.  1  et  seq..  Pub.  L.  410,  58  Stat.  883  aa 
amended  (42  XJS.C.  201  et  seq.);  see.  4.  Pub. 
L.  91-513,  84  Stat.  1241  (42  TT.S.C.  2S7a) ;  aec 
301  et  seq..  Pub.  L.  91-613.  84  Stat.  1253  (31 
UJS.C.  821  et  seq.);  sec.  409(b).  Pub.  L.  943, 
81  Stat.  600  (21  U.S.C.  679(b));  sec.  34(b). 
Pub.  L.  85-172,  82  Stat.  807  (21  UJS.C.  467f 
(b) ) ;  sec.  2  et  seq..  Pub.  L.  81-6e7.  84  Stat. 
1630  (21  U.S.C.  1031  et  seq.);  sees.  1  through 
9.  Pub.  L.  625,  44  Stat.  1101-1103  as  amended 
(31  U.S.C.  141-149)  :  sees.  1  tbrough  10.  Ctiap- 
ter  358.  29  SUt.  604-609  as  amended  (31 
US.C.  41-60);  sec.  1  et  seq..  Pub.  U  783.  44 
Stat.  1406  as  amended  (16  UJS.C.  401  et  seq.) ; 
sec.  1  et  seq..  Pub.  L.  89-776.  80  Stat.  1396 
as  amended  (15  U.S.C.  1451  et  seq.). 

Subpart  A — General 
§  2.1     Scope. 

(a)  Part  2  governs  practices  and  pro- 
cedures applicable  to  all  petitions,  hear- 
ings, and  other  administrative  proceed- 


ings and  activities  conducted  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Federal  Food.  Drug,  and  Cosmetic 
Act,  Uie  Public  Health  Service  Act,  and 
other  laws  with  respect  to  which  author- 
ity has  been  delegated  to  the  Commis- 
sioner of  Food  and  Drugs  pursuant  to 
S  5.1  of  this  chapter,  except  to  the  extent 
that  specific  provisions  in  other  sections 
of  this  chapter  state  different  require- 
ments with  respect  to  a  particular 
matter. 

(b)  Where  a  specific  provision  in  an- 
other section  of  this  chapter  states  a  dif- 
ferent requirement  with  respect  to  a  par- 
ticular matter  (e.g.,  the  use  of  a  form  dif- 
ferent from  the  one  specified  in  i  2.7 
(b) ) ,  the  sections  in  this  part  shall  apply 
to  the  extent  that  they  do  not  conflict 
with  such  other  provisions  (e.g..  the  re- 
quirements for  inclusion  of  an  data  and 
information  and  for  translations  of  for- 
eign language  In  §  2.5  Cb)  shall  apply  re- 
gardless of  which  form  Is  used) . 

§  2.3     Definitions. 

(a)  As  used  in  this  part,  the  follow- 
ing terms  shall  have  the  meanings  siiec- 
ified: 

(1>  "Act"  means  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  unless  otherwise 
Indicated. 

(2)  "Department"  means  the  United 
States  Department  of  Health,  Education, 
and  Welfare. 

(3)  "Secretary"  means  the  Secretary 
of  Health,  Education,  and  Welfare. 

(4)  "Commissioner"  means  the  Oom- 
mlssioner  of  Food  and  Drugs,  Food  and 
Drug  Admlnistratic«i,  United  States  De- 
partment of  Health,  Education,  and  Wel- 
fare, or  his  designee. 

(5)  "Agency"  means  the  Pood  and 
Drug  Administration. 

(6)  "Person"  includes  an  Individual, 
partnership,  corporation,  association,  or 
other  legal  entity. 

(7)  "Presiding  officer"  means  the 
Commissioner  or  his  designee  or  an  Ad- 
ministrative Law  Judge  appointed  as 
provided  in  5  U.S.C.  3105. 

(8)  "Hearing  Clerk"  means  the  Hear- 
ing cnerk  of  the  Pood  and  Drug  Adminis- 
tration, United  States  Department  (A 
Health,  Education,  and  Welfare,  Rm.  4- 
65,  5600  Fishers  Lane,  Rockvllle.  MD 
20857. 

(9)  "Proceeding"  and  "administrative 
proceeding"  mean  any  undertaking  to  Is- 
sue, amend,  or  revoke  a  regulation  or 
order,  or  to  take  or  refrain  from  taking 
any  other  form  of  administrative  action. 

(10)  "Party"  means  the  bureau  of  the 
Pood  and  Drug  Administration  responsi- 
ble for  the  matter  tovolved  and  every 
person  who  either  has  exercised  a  right 
to  request  or  has  been  granted  the  rie^t 
by  the  Commissioner  to  have  a  formal 
evidentiary  public  hearing  mirsuant  to 
Subpart  B  of  this  part  or  a  regulatory 
hearing  before  the  Commissioner  pursu- 
ant to  SubpEut  F  of  this  part,  or  who  haa 
waived  any  such  right  In  order  to  obtain 
the  establishment  ot  a  Public  Board  of 
Inquiry  pursuant  to  Subpart  C  of  thM 
part,  and  as  a  result  of  whose  action  a 
formal  evidentiary  hearing  or  a  regula- 
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tory  hearing  before  the  Commissioner 
has  been  granted  or  a  Public  Board  of 
Inquiry  has  been  established. 

<11)  "Participant"  means  any  person 
participating  In  any  proceeding.  Includ- 
ing each  party  and  any  other  Interested 
person. 

(12)  "Interested  person"  or  "any  per- 
son who  will  be  adversely  affected" 
means  any  person  who  submits  a  peti- 
tion or  comment  or  objection  or  otiier- 
wlse  requests  an  opportunity  to  par- 
ticipate in  any  Informal  or  formal 
administrative  proceeding  or  court 
ftction. 

(13)  "Public  Board  of  Inquiry '  or 
"Board"  means  an  administrative  law 
tribunal  constituted  pursuant  to  the  pro- 
visions of  Subpart  C  of  this  part. 

(14)  "Public  advisory  committee"  or 
"advisory  committee"  means  any  com- 
mittee, board,  commission,  coimcil,  con- 
ference, panel,  task  force,  or  other 
similar  group,  or  any  subcommittee  or 
other  subgroup  thereof,  that  is  not  com- 
posed wholly  of  full-time  officers  or  em- 
ployee^  of  the  Federal  government  and  Is 
eateblistaed  or  utilized  by  the  Food  and 
Drag  Administration  to  obtain  advice  or 
recommendations. 

(15)  "Ftmnal  evidentiary  public  hear- 
ing" means  any  hearing  conducted  pur- 
suant to  the  provisions  of  Subpart  B  of 
this  part. 

(16)  "Public  hearing  before  a  Public 
Board  of  Inquiry"  means  any  hearing 
cmiducted  by  a  Board  pursuant  to  the 
provisions  of  Subpart  C  of  this  part. 

(17), "Public  hearing  before  a  public 
advisory  committ^'  means  any  he£u-ing 
ccmducted  by  an  aOTlsory  committee  pur- 
suant to  the  prorvwons  of  Subpart  D  of 
this  part. 

J 18)  'Tublic  hearing  before  the  Com- 
misslMier''  means  any  hearing  conducted 
by  the  Commissioner  or  his  designee 
pursuant  to  the  provisions  of  Subpart  E 
of  this  part. 

(19)  "Regulatory  hearing  before  the 
Food  and  Drug  Administration"  means 
any  hearing  conducted  by  an  authorized 
enapioyee  of  the  Pood  and  Drug  Admin- 
istration pursuant  to  the  provisions  of 
Subpart  F  of  this  part. 

(20)  "The  laws  administered  by  the 
Commissioner"  means  all  the  statutory 
provisions  with  respect  to  which  author- 
ity has  been  delegated  to  the  Commis- 
sioner pursuant  to  8  5.1  of  this  chapter. 

<21)  "Petition"  means  any  petition,  ap- 
plication, or  other  document  requesting 
the  Commissioner  to  establish,  amend, 
or  revoke  a  regulation  or  order,  or  to  take 
or  refrain  from  taking  any  other  form 
of  administrative  action,  under  the  laws 
administered  by  him. 

(22)  "Regulation"  means  any  agency 
nile  of  general  or  particular  applicability 
acKl  future  effect  implementing  or  apply- 
ing any  law  administered  by  the  Com- 
missioner or  relating  to  administrative 
practices  and  procedures.  Pursuant  to 
i  2.20(a) ,  all  agency  regiilations  shall  be 
promulgated  in  the  Federal  Register 
and  oodifled  In  the  Code  of  Federal  Reg- 
ulatkHis. 

(23)  "Order"  means  any  final  agency 
disposition,  other  than  the  issuance  of  a 


I   RULES  AND  REGULATIONS 

regidation.  In  a  proceeding  concerning 
any  matter  and  includes  acticm  on  any 
new  drug  application,  new  animal  drug 
application,  or  biological  license. 

(34)  "Meeting"  means  any  oral  discus- 
sion, whether  by  telephone  or  in  person. 

(25)  "Office  of  the  Commissioner"  In- 
clu()es  the  offices  of  the  associate  and 
assistant  commissioners  and  excludes  the 
bureaus,  the  ofBce  of  the  Executive  Di- 
rector for  Regional  Operations,  and  all 
regional  and  district  offices. 

(26)  "Administrative  action"  includes 
every  form  and  kind  of  act,  including  the 
refixsal  or  failure  to  act.  Involved  In  the 
implementations  of  the  laws  adminis- 
tered by  the  Commissioner,  except  that 
it  does  not  include  the  referral  of  appar- 
ent violations  to  United  States  attorneys 
for  the  institution  of  civil  and  criminal 
proceedings  and  acts  preparatory  or  in- 
cidental thereto. 

(27)  "Administrative  file"  means  the 
file  maintained  by  the  Pood  and  Drug 
Administration,  in  which  all  documents 
pertaining  to  an  administrative  proceed- 
ing, including  internal  working  memo- 
randa and  recommendations,  are  re- 
tained. 

(28)  "Pood  and  Drug  Administration 
employee"  or  "Pood  and  Drug  Adminis- 
tration representative"  shall  be  deemed 
to  Include  members  of  the  Food  and 
Drug  Division  of  the  office  of  the  Gen- 
eral Counsel  of  the  Department  of 
Health,  Education,  and  Welfare. 

(29)  "Ex  paxte  communication"  means 
an  oral  or  written  commimication  not  on 
the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  Is 
not  given,  but  it  shaU  not  include  requests 
for  status  reports  on  any  matter  or  pro- 
ceeding. 

«b)  Any  term  which  is  defined  in  sec- 
tion 201  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  or  Part  1  of  this  chapter 
shall  have  that  definition. 

<c)  Words  in  the  singular  form  shall 
be  deemed  to  include  the  plural,  words 
in  the  masculine  form  shall  be  deemed 
to  include  the  feminine  form,  and  vice 
versa,  as  the  case  may  require. 

<d)  Whenever  any  reference  is  made 
to  this  part  to  any  person  in  the  Pood 
and  Drug  Admlnistratlop,  e.g.,  the  di- 
rector of  a  bureau,  such  reference  shall 
also  be  deemed  to  include  all  persons  to 
whom  that  person  has  delegated  the  spe- 
cific function  involved. 

§  2.1  SuniinarieH  of  adiiiiiiistralivo  praf- 
liros  and  proc^ures. 

The  CMnmissioner  shall  prepare  for 
public  distribution  summaries  of  Food 
and  Drug  Administration  administrative 
practices  and  procediu-es  in  terms  that 
are  readily  understood  in  order  to  en- 
courage and  facilitate  participation  in  all 
agency  .activities. 

§  S..^  Submission  of  doruniriils  l<>  Hear- 
ing Oerk;  roniputalion  of  lime; 
availability  for  public  disclosure. 

(a)  All  submissions  to  the  Hearing 
Clerk  of  petitions,  comments,  objections, 
notices,  compilations  of  data  and  infor- 
mation, and  any  other  documents  pursu- 
ant to  this  pcLTt  or  other  sections  in  this 
chapter   shall   be   filed   in   four   copies 


except  as  otherwise  specifically  provided 
in  any  relevant  Federal  Register  notice 
or  in  other  sections  of  this  chapter.  The 
Hearing  Clerk  shall  be  the  agency  cus- 
todian of  such  documents. 

(b)  All  such  submissions  shall  be 
signed  by  the  perscm  making  the  sub- 
mission, or  by  an  attorney  or  other  au- 
thorized repres«itative  on  his  behalf. 
Submissions  by  trade  associations  shall 
also  be  subject  to  the  requirements  of 
5  2.23(b). 

(c)  All  data  and  information  referred 
to  or  in  any  way  relied  up<xi  In  any  such 
submissions  shall  be  included  In  full  and 
may  not  be  incorporated  by  reference, 
unless  previously  submitted  as  part  of 
the  administrative  file  in  the  same 
proceeding. 

(1 )  A  copy  of  any  article  or  other  ref- 
erence or  source  cited  shall  be  included, 
except  where  the  reference  or  source  is: 

<i)  A  reported  Federal  court  case, 
(11)  A  Federal  law  or  regulation, 
(ill)  A  Food  and  Drug  Administration 
document  that  is  routinely  publicly  avail- 
able, or 

f  iv)  A  recognized  medical  or  scientific 
textbook  that  is  readily  available  to  the 
agency. 

(2)  If  any  part  (tf  the  material  submit- 
ted is  in  a  foreign  language,  it  shall  be 
accompanied  by  an  English  translation 
verified  under  oath  to  be  complete  and 
accurate,  together  with  the  name,  ad- 
dress, and  a  brief  statement  of  the  qual- 
ifications of  the  person  making  the 
translation.  Translations  of  Uteratui-e  or 
other  material  in  a  foreign  language  shall 
be  accompanied  by  c(vies  of  the  original 
publication. 

(3)  Where  relevant  data  or  informa- 
tion are  contained  in  a  docmnent  also 
containing  irrelevant  matter,  the  ir- 
relevant matter  shall  be  deleted  and  only 
the  relevant  data  or  information  shall  be 
submitted. 

(4)  Pursuant  to  §  4.63  (a)  and  (b)  of 
this  chapter,  the  names  and  oUier  in- 
formation which  would  identify  patients 
or  research  subjects  shall  be  deleted 
from  any  record  before  it  is  submitted  to 
the  Hearing  Clerk  in  order  to  preclude  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(5)  Defamatory,  scurrilous,  or  intem- 
perate matter  shall  be  deleted  from  any 
record  before  it  is  submitted  to  the 
Hearing  Clerk. 

(6)  The  failvu-e  to  comply  with  the  re- 
quirements of  this  paragraph  or  any 
other  requirement  in  this  part  shall  re- 
sult in  rejection  of  the  submissi<Hi  for 
filing  or,  if  it  is  filed,  in  excliosion  from 
consideration  of  any  portion  of  the  sub- 
mission which  fails  to  comply.  If  a  sub- 
mission fails  to  meet  any  requirement  of 
this  section  and  such  deficiency  becomes 

I  known  to  the  Hearing  Clerk,  the  Hearing 
I  Clerk  shall  return  the  submission  with  a 
copy  of  the  applicable  regiilations  indi- 
cating those  provisions  not  complied  with 
in  the  submissi(»i.  A  deficient  submisslcm 
may  be  corrected  or  supplemented  and 
subsequently  filed.  The  office  of  the  Hear- 
ing Cletk.  is  not  equipped  to  make  deci- 
sions regarding  the  confidentiality  of 
submitted  documents.  Persons  wishing  to 
voluntarily  submit  informatimi  consid- 
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ered  confidential  shaU  do  so  In  accord- 
ance with  the  presubmission  review  re- 
quirements ot  §  4.44  of  this  chapter. 

(d)  The  filing  of  a  submission  shaU 
mean  only  that  the  Hearing  Clerk  has 
not  determined  that  it  fails  to  meet  the 
technical  requirements  for  filing  estab- 
lished in  this  sectim  and  In  any  other 
applicable  sections  in  this  chapter,  e.g., 
§  2.7  relating  to  a  citizen  petition.  The 
filing  of  a  petition  shall  not  mean  or 
imply  that  it  in  fact  meets  all  applicable 
requirements  or  that  it  contains  reason- 
able grounds  for  the  action  reciuested  or 
that  the  action  requested  is  in  accord- 
ance with  law. 

(e)  All  submissions  to  the  Hearing 
Clerk  shall  be  considered  as  submitted  on 
the  date  on  which  they  are  postmarked 
or,  if  delivered  in  person  during  regular 
business  hours,  on  the  date  on  which 
they  are  so  delivered,  unless  a  provision 
in  this  part,  an  applicable  Federal  Reg- 
ister notice,  or  an  order  issued  by  an 
administrative  law  judge  specifically 
states  that  such  documents  must  be  re- 
ceived by  a  specified  date.  e.g..  §  2.8(g) 
relating  to  a  petition  for  reconsidera^pn, 
in  which  case  they  shall  be  considered 
submitted  on  the  date  actually  received. 

(f)  All  such  submissions  shall  be 
mailed  or  delivered  in  person  to  the 
Hearing  Clerk,  Food  and  Drug  Adminis- 
tration, Rm.  4-65,  5600  Fisho^  Lane, 
Rockville,  MD  20857.  except  that  a  sub- 
mission which  is  requiT*ed  to  be  received 
by  the  Hearing  CHerk  by  a  specified  date 
may  be  delivered  in  person  to  the  Pood 
and  Drug  Administration  building  in 
downtown  Washington  (Rm.  6819,  200  C 
St..  SW.,  Washington,  DC  20201)  and 
shall  be  considered  as  received  by  the 
Hearing  Clerk  on  the  date  on  which  it 
is  logged  in  at  Rm.  6819. 

(g)  The  Food  and  Drug  Administra- 
tion ordinarily  will  not  acknowledge  or 
give  receipt  for  such  documents,  except: 

(1)  Documents  delivered  In  person  or 
submitted  by  certified  or  registered  maQ 
with  a  return  receipt  requested. 

(2)  Petitions  for  which  acknowledge- 
ment of  receipt  of  filing  is  provided  by 
regulations  in  this  chapter  or  by  cus- 
tomary practice,  e.g.,  §  2.7(c)  relating  to 
a  citizen  petition. 

(h)  Saturdays.  Sundays,  and  Federal 
legal  holidays  shall  be  included  in  com- 
puting the  time  allowed  for  the  submis- 
sion of  any  document,  except  that  wh«a 
such  time  expires  on  a  Saturday.  Sun- 
day, or  Federal  legal  holiday,  such  pe- 
riod shall  be  extended  to  include  the  next 
following  business  day. 

(i)  All  submissions  to  the  Hearing 
Clerk  constitute  a  representation  that, 
to  the  best  of  the  knowledge,  informa- 
tion, and  belief  of  the  person  making  the 
submission,  all  statements  made  In  the 
submission  are  true  and  accurate.  AH 
such  submissions  are  subject  to  the  False 
Reports  to  the  Government  Act,  18  U.S.C. 
1001,  under  which  a  willfully  false  state- 
ment is  a  criminal  offense. 

(j)  The  availability  for  public  exami- 
nation and  copying  of  submissions  to 
the  Hearing  Clerk  shall  be  governed  by 
the  following  rules: 

(1 ) .  Except  to  the  extent  provided  in 
paragraphs  (J)   (2)  and  (3)  of  this  sec- 


tion, the  following  submissions,  including 
all  supporting  material,  shall  be  on  pub- 
lic display  and  shall  be  available  for  pub- 
lic examination  between  the  hours  ot  9 
ajn.  to  4  pjn.,  Monday  through  Friday. 
Requests  for  copies  of  such  submlsstona 
shall  be  filed  and  handled  pursuant  to 
the  provisions  of  Subpart  C  of  Part  4 
of  this  chS4>ter. 

(1)  Petitions. 

(ii)  Comments  on  petitions,  on  docu- 
ments published  in  the  Federal  Register, 
and  on  similar  public  documents. 

(iii)  Objections  and  requests  for  hear- 
ings filed  pursuant  to  Subpart  B  of  this 
part. 

(iv)  Material  submitted  at  a  formal 
evidentiary  public  hearing  pursuant  to 
Subpart  B  of  this  part,  a  public  hear- 
ing before  a  Public  Board  of  Inquiry  pur- 
suant to  Subpart  C  of  this  part,  a  pub- 
lic hearing  before  the  Commissioner  pur- 
suant to  Subpart  E  of  this  part,  or  an 
alternative  form  of  hearing  before  a  pub- 
lic advisory  committee  pursuajit  to 
§  2.117(a)  (2). 

(V)  Material  placed  on  public  display 
pursuant  to  regulations  in  this  chapter, 
e.g..  agency  guidelines  filed  pursuant  to 
§  2.20(b). 

(2)  (i)  Material  prohibited  from  pub- 
lic disclosure  pursuant  to  5  4-63  of  this 
chapter  (clearly  unwarranted  invasion 
of  personal  privacy)  as  interpreted  and 
applied  in  Part  4  of  this  chapter  and 
the  r^rulations  referenced  therein,  and. 
except  as  provided  in  paragraph  (j)  (3) 
of  this  section,  material  submitted  with 
objections  and  requests  for  hearings  filed 
pursuant  to  Subpart  B  of  this  part,  or  at 
a  formal  evidentiary  public  hearing 
pursuant  to  Subpart  B  of  this  part,  a 
public  hearing  before  a  Public  Board  of 
Inquiry  piusuant  to  Subpart  C  ot  this 
part,  or  an  alternative  form  of  public 
hearing  before  a  public  advisory  com- 
mittee or  a  public  hearing  before  the 
Commissioner  pursuant  to  §  2.117(a)  (2) 
or  (3) ,  of  the  following  types  shall  not  be 
on  public  disiday,  shall  not  be  avallaUe 
for  public  examination,  smd  shall  not  be 
available  for  copying  or  any  other  form 
of  verbatim  transcription  unless  they  are 
otherwise  available  for  public  disclosure 
pursuant  to  the  provisions  of  Part  4  of 
this  chapter  and  the  regulations  refer- 
enced therein: 

(a)  Safety  and  effectiveness  data  and 
information,  which  Include  all  studies 
and  tests  of  an  ingredient  or  product 
on  animals  and  hmnans  and  all  studies 
and  tests  on  the  ingredient  or  product 
for  identity,  stability,  purity,  potency. 
bioavailability,  performance,  and  use- 
fulness. 

(b)  A  protocol  for  a  test  or  study. 

(c)  Manufacturing  methods  or  proc- 
esses, including  quality  contrtd  proce- 
dures. 

(d)  Production,  sales,  distribution,  and 
similar  data  and  information,  except  any 
compilation  of  such  data  and  informa- 
tion aggregated  and  prepared  In  a  way 
that  does  not  reveal  confidential  data 
and  information. 

-(e)  Quantitative  or  semiquantitative 
formulas. 

(/)  Data  and  information  on  design 
or  construction  of  products. 


(11)  Material  submitted  pursuant  to 
the  provisions  of  paragraph  (J)  (2)  of 
this  section  shall  be  segregated  from  all 
other  submitted  material  and  clearly  so 
marked.  Any  person  who  does  not  agree 
that  such  a  submission  is  properly  sub- 
ject to  the  provisions  of  paragraph  (j) 
(2)  of  this  section  may  request  a  ruling 
thereon  from  the  Assistant  Commis- 
sioner for  Public  Affairs  whose  decision 
on  the  matter  shall  be  final,  subject  to 
judicial  review  pursuant  to  S  4.46  of  this 
chapter. 

(3»  Material  listed  in  paragraph  (j) 
(2>  (i^  (a)  and  (b>  of  this  section  may 
be  disclosed  pursuant  to  a  protective 
order  issued  by  the  administrative  law 
judge  or  other  presiding  officer  at  any 
hearing  referenced  in  paragraph  (j)  (2) 
(i>.  The  order  shall  only  permit  disclo- 
sure of  the  data  in  camera  and  only  to 
the  extent  necessary  for  tlie  proper  con- 
duct of  the  hearing.  The  order  shall  state 
to  whom  the  information  is  to  be  made 
available  (e.g.,  to  parties  or  participants, 
or  only  to  counsel  for  parties  or  partici- 
pants) .  and  persons  not  specifically  per- 
mitted access  to  the  data  shall  be  ex- 
cluded from  the  in  camera  part  of  the 
proceeding.  The  administrative  law 
judge  or  other  presiding  officer  may  im- 
pose other  conditions  or  safeguards  with 
the  requirements  of  this  section.  The 
limited  availability  of  material  pursuant 
to  this  paragraph  shall  be  deemed  not 
to  constitute  prior  disclosure  to  the  pub- 
lic as  defined  in  I  4.81  of  this  chapter, 
and  no  such  data  and  information  shall 
be  submitted  to  or  received  or  considered 
by  the  Food  and  Drug  Administration  in 
support  of  a  petition  or  other  request 
from  any  other  person. 

§  2.6      Initiation    of    adminit'trativo    pro- 
ceodinps. 

An  administrative  proceeding  under 
the  laws  administered  by  the  Commis- 
sioner may  be  initiated  in  any  of  the 
following  three  ways: 

(a)  Any  interested  person  may  peti- 
tion the  C^OInmlssioner  to  issue,  amend, 
or  revoke  a  regulation  or  order,  or  to 
take  or  refrain  from  taking  any  other 
form  of  administrative  action,  tmder 
the  laws  administered  by  him.  Any  such 
petition  shall  be  either  (1)  in  the  form 
specified  in  other  applicable  sections  in 
this  chapter,  e.g..  the  form  for  a  food 
additive  petition  in  §  121.51  of  this  chap- 
ter or  for  a  new  drug  application  in 
S  314.1  of  this  chapter  or  for  a  new  ani- 
mal drug  application  in  §  514.1  of  this 
chapter,  or  (2)  in  the  form  for  a  citizen 
petition  in  {  2.7. 

(b)  The  Commissioner  may  on  his  own 
initiative  institute  a  proceeding  to  issue, 
amend,  or  revoke  a  regulation  or  order, 
or  to  take  or  refrain  from  teiking  any 
other  form  of  administrative  action, 
under  the  laws  administered  by  him. 
The  Food  and  Drug  Administration  has 
primary  jurisdiction  to  make  the  initial 
determination  on  Issues  wlttiln  its  statu- 
tory mandate,  and  will  request  a  coiirt 
to  dismiss,  or  to  hold  in  abeyance  its 
determination  of  or  refer  to  the  agency 
for  administrative  determinatlcm.  any 
such  Issue  which  has  not  previously  been 
determined  by  the  agency  or  wliich.  If 
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it  has  previously  been  so  determined,  the 
agency  concludes  should  be  reconsidered 
and  subject  to  a  new  administrative  de- 
termination. The  Commissioner  may,  in 
his  discretion,  utilize  any  of  the  proce- 
dures established  in  this  part  in  review- 
ing and  making  a  determination  on  any 
matter  on  his  own  initiative. 

(c)  The  Commissioner  shall  Institute 
a  proceeding  to  determine  whether  he 
should  Issue,  amend,  or  revoke  a  reg\ila- 
tlon  or  order,  or  take  or  refrain  from 
taking  any  other  form  of  administrative 
action  under  the  laws  administered  by 
him,  whenever  any  court,  without  his 
initiative,  holds  in  abeyance  or  refers  any 
such  matter  to  him  for  an  administrative 
determination  and  he  concludes  that 
such  an  administrative  determination  Is 
feasible  In  light  of  agency  priorities  and 
resources. 

§  2.7      Oli/.fii  pvlilion. 

(a)  The  provisions  of  this  section 
shall  apply  to  any  petition  submitted 
by  any  person,  except  to  the  extent  that 
specific  provisions  in  other  sections  of 
this  chapter  state  different  require- 
ments with  respect  to  a  particular  mat- 
ter. 

(b)  Any  petition  (including  any  at- 
tachments) shall  be  submitted  in  ac- 
cordance with  §  2.5  and  in  the  following 
form: 


(Date) 

Hearing  Clerk.  FVxxl  and  Drug  Adminlstra- 
ticHi.  Department  of  Health.  Education, 
and  Welfare.  Rm.  4-65,  5600  Plshers  Lane, 
Rockvllle  MD  20667. 

CmzKN  PETrnoN 

The    undersigned    submits    this    petition 

pursuant  to. (relevant  statutory 

sections,  If  know)  of  the (Fed- 
eral Food,  Drug,  and  Cosmetic  Act  and/or 
tiM  Public  HeaJth  Service  Act  and/or  any 
otfaer  statutory  provision  with  respect  to 
which  authority  has  been  delegated  to  the 
Conunlssloner  of  Food  and  Drugs  pursuant 
to  31  CPB  6.1)  to  request  the  Commissioner 

ot  Food  and  Drugs  to (Issue. 

azneod,  or  revoke  a  regulation  or  order  or 
teke  or  refrain  from  taking  any  other  form 
of  administrative  action) . 

A.  Action  Requested. 

((1)  If  the  petition  requests  the  Commls- 
•lener  to  Issue,  amend,  or  revoke  a  regula- 
tion, the  exact  wording  of  the  existing  reg- 
ulAtlon  (U  any)  and  the  proposed  regula- 
tion or  amendment  requested.) 

((a)  If  the  petition  requests  t^e  Commis- 
sioner to  Issue,  amend,  or  revoke  an  order, 
a  copy  or  the  exact  wording  of  and  citation 
to  the  existing  order  (if  any)  and  the  exact 
wording  requested  for  the  proposed  order.) 

((3)  If  the  petition  requests  the  Commls- 
Bloner  to  take  or  refrain  from  taking  any 
ottier  form  of  administrative  action,  the 
specific  action  or  relief  requested.) 

B.  Statement  of  Grounds. 

(A  full  statement  of  the  factual  and  legal 
(rounds  upon  which  the  petitioner  relies. 
Such  g7x>undB  shaU  Include  all  relevant  data, 
Information,  and  views  on  which  the  peti- 
tioner relies,  as  well  as  representative  data 
and  information  known  to  the  petitioner 
wtilob  are  unfavorable  to  the  petitioner's 
pooitlon,  and  shall  be  submitted  In  a  well- 
organlaed  format.) 

C.  Environmental  Impact. 

(An  onvlromnental  Impact  analysis  report 
In  tbe  form  speclfled  In  31  CFR  6.1(g),  ex- 


cept for  the  types  of  actions  specified  in  21  (iii)  Provide  a  tentative  response,  indi- 

cnae.Ke).)  eating  why  the  agency  has  been  unable 

?T^V^^Z'^,LyZtr...fin.  i.  fr.  hp  «,h  '*<>  ^each  a  decision  on  the  merits  of  the 

(The  following  Intorniatlon  Is  to  be  sub-  .,.,                   ,                    *   >.■_          ■  j. 

mitted  only  when  requested  by  the  Com-  Petition,  e.g..  because  of  the  existence 

mlssioner  following  review  of  the  petition:  Of  Other  agency  priorities,  a  need  for  ad- 

A  statement  of  the  effect  of  requested  ac-  ditional  information,  or  other  stated  rea- 

tlon  on    (1)    cost   (and  price)    Increases  to  son.  The  tentative  response  may  also  in- 

Industry,  government,  and  consumers;    (2)  dicate    the    likely    ultimate    agency    re- 

productlvlty  of  wage-earners,  bualnesses    or  gponse,   and  may  specify  when   a  final 

goTernment:    (3)   competition:    (4)   supplies  response  may  be  furnished 

of  Important  materials,  products,  or  services;  /i^^X^^i         aui»i*oiicvi. 

(5)   employment:  and  (6)  energy  supply  or  <3)    The  Commissioner  may  grant  or 

demand.)  deny  such  a  petition,  in  whole  or  in  part. 

The  undersigned  certifies,  that,  to  the  best  and  may  grant  such  other  relief  or  take 

of  his  knowledge  and  belief  this  petition  in-  such  other  action  as  he  may  determine 

eludes  all  data.  Information,  and  views  on  to   be   warranted    by    the   petitirai.    The 

which  the  petltton  reUes,  and  that  it  includes  petitioner  shall  be  notified  in  writing  of 

representative  data  and  information  known     f,  „  /-•«.,„».^„„i„^«>>„  ^ i„«^.»   „„   „  J^+i 

to  the  petitioner  whltfh  are  unfavorable  to  ^h^   Comimssloner  S  decision  OH  a  petl- 

the  petition.  i  tion.   Such   decision  shall  be   placed   in 

'  the  public  docket  file  in  the  oflBce  of  the 

Very  truly  yours.  Hearing  Clerk  and  may  also  be  in  the 

'    (irgiiature)  form  of  a  notice  published  in  the  Fed- 
eral Register. 

(Name  of  petitioner)  <f»     If    a    petition    filed    pursuant    to 

paragraph  (c)    of  this  section  requests 

(Mailing  address)  the  Commissioner  to  issue,  amend,   or 

1                                  .  revoke   a  regulation,   the  provisions   of 

telephone  number)  j  g.lO  or  §  2.12  shall  also  apply. 

(c)  Any  petition  which  appears  to  (g)  A  petitioner  may  supplement, 
meet  the  requirements  of  paragraph  (b)  amend,  or  withdraw  his  petition  in  writ- 
of  this  section  and  §2.5  shall  be  filed  by  ing  without  agency  approval  and  without 
the  Hearing  Clerk,  stamped  with  the  prejudice  to  its  resubmission  at  anytime 
date  of  filing,  and  assigned  a  docket  imtil  the  Commissioner  rules  on  the  peti- 
niimber.  The  docket  number  shall  be  tion,  unless  the  petition  has  been  refer- 
used  to  identify  the  administrative  file  red  for  a  hearing  vmder  Subparts  B,  C. 
established  by  the  Hearing  Clerk  for  all  D,  or  E  of  this  part.  After  a  ruling  or 
submissions  relating  to  the  petition,  as  referral,  a  petition  may  be  supplemented 
provided  in  this  pau-t.  All  subsequent  amended,  or  withdrawn  only  with  the 
submissions  relating  to  the  matter  shall  approval  of  the  Commissioner.  The  Corn- 
refer  to  such  docket  number  and  shall  be  missioner  may  in  his  discretion  approve 
filed  in  such  administrative  file.  Identl-  withdrawal,  but  with  prejudice  against 
cal,  similar,  or  related  petitions  may  be  resubmission  of  the  petition. 

filed  together  and  given  the  same  docket  (h)    In  reviewing  any  matter  which 

number.     The     Hearing     Clerk     shall  is  the  subject  of  a  petition  filed  pursuant 

promptly  notify  the  petitioner  tn  v  riting  to  paragraph   (c)    of  this  section,  the 

of  the  filing  and  docket  number  of  a  Commissioner    may,  in    his    discretion, 

petition.  utilize  any  of  the  following  procedures. 

(d)  Any  interested  person  may  submit  d)  Conferences,  meetings,  discussions, 
written  comments  to  the  Hearing  Clerk  and  correspondence  pursuant  to  §  2.15. 
on  any  filed  petition,  which  shall  become  ( 2 )  A  formal  evidentiary  public  hear- 
part  of  the  Administrative  file.  Such  com-  ing  pursuant  to  Subpart  B  of  this  part, 
men ts  shall  specif y  the  docket  number  of  (3)  A  public  hearing  before  a  Public 
the  petition  and  may  support  or  oppose  Board  of  Inquiry  pursuant  to  Subpart  C 
the  p>etition  in  whole  or  in  part.  Any  re-  of  this  part. 

quest  for  alternative  or  different  ad-  (4)  A  public  hearing  before  a  public 

ministrative  action  shall  be  in  the  form  advisory  committee  pursuant  to  Subpart 

of  a  separate  petition.  D  of  this  part. 

(e)  (1)  The  Commissioner  shall,  in  ac-  (5)  A  public  hearing  before  the  Com- 
cordance  with  paragraph  (e)  (2)  of  the  missioner  pursuant  to  Subpsa-t  E  of  this 
section,  review  and  rule  upon  every  peti-  part. 

tion  filed  ptirsuant  to  paragraph  (c)   of  (6)    A  regulatory  hearing  before  the 

this  section,  taking  into  consideration  ( i)  Food  and  Drug  Administration  pursuant 

the  agency  resources  available  to  handle  to  Subpart  F  of  this  part. 

the  category  of  subject  matter  Involved,  (7)  A  notice  published  in  the  Federal 

(ii)  the  priority  assigned  to  the  petition  Register  requesting  data,  information, 

in  relation  both  to  the  category  of  sub-  and  views. 

ject  matter  Involved  and  the  overall  work  (8)  A  proposal  to  issue,  amend,  or  re- 

of  the  agency,  and  (iii)   time  require-  voke  a  regulation,  in  accordance  with  the 

roents  established  by  statute.  provisions  of  §  2.10  or  §  2.110. 

(2)  A  response  shall  be  furnished  to  (9)   Any  other  specific  public  proce- 

each  petitioner  under  this  section  within  dure  established  by   the  provisions  in 

180  days  of  the  receipt  of  the  petition,  other  sections  of  this  chapter  and  explic- 

Such  response  shall  either:  itly  made  applicable  to  the  matter  by 

(i)  Approve  the  petition,  in  which  case  those  provisions, 
the    Commissioner    shall    concurrently        (i)  The  record  of  the  administrative 

take  appropriate  agency  action  (e.g.,  the  proceeding  shall  consist  of  the  following: 

publication  of  a  Federal  Register  no-  (1)    The  petition,  including  all  data 

tice)  Impleoaenting  tke  approval;  »  and  information  on  which  it  relies,  filed 

(U)  Deny  the  petitlrai;  or  ,  by  the  Hearing  Clerk. 
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(2)  All  comments  received  on  the  pe- 
tition, including  all  data  or  tnfonnatton 
submitted  as  a  part  of  such  comments. 

(3)  If  the  petition  resulted  in  a  pro- 
posal to  issue,  am^id,  or  reroke  a  regu- 
lation, all  of  the  documents  specified  in 
f  2.10(g). 

(4)  The  recOTd,  consisting  of  any  tran- 
scripts, minutes  of  meetings,  reports. 
Federal  Register  notices,  and  other  doc- 
uments, resulting  from  any  of  the  op- 
tion procedures  specified  in  paragraph 
(g)  of  this  section,  except  that  It  shall 
not  include  the  transcript  of  any  closed 
portion  of  any  public  advisory  ctHnmlttee 
meeting. 

(5)  The  Commissioner's  decision  on 
the  petition,  including  all  data  and  in- 
formation identified  or  filed  by  the  Ct«n- 
mlssloner  with  the  Hesuing  Clo-k  as  part 
of  the  record  supporting  the  decision. 

(6)  All  documents  filed  with  the  Hear- 
ing Clerk  pursuant  to  §  2.15(h) . 

(7)  If  any  petition  for  reconsideration 
or  for  a  stay  of  action  Is  filed  pursusoit  to 
paragraph  (j)  of  this  section,  the  ad- 
ministrative record  specified  in  §  2.8(k) 
or  §  2.9(h)  respectively. 

(j)  The  administrative  record  speci- 
fied in  paragraph  (1)  of  this  section  shall 
constitute  the  exclusive  record  for  the 
Commissioner's  decislCHi.  The  record  of 
the  administrative  proceeding  shall  be 
closed  Bs  of  the  date  of  the  Commission- 
er's decision  unless  some  otiier  date  for 
the  closing  of  the  record  is  specified  by 
the  Commissioner.  TTiereafter  any  inter- 
ested person  may  submit  a  petition  for 
reconsideration  pursuant  to  §  2.8  and  a 
petition  for  stay  of  eu;tlon  pursuant  to 
§  2.9.  Any  person  who  wishes  to  rely  upon 
data,  information,  or  views  not  included 
in  the  administrative  record  shall  submit 
it  to  the  Commissioner  with  a  new  peti- 
tion to  modify  the  decision  pursuant  to 
this  section. 

(k)  The  provisions  of  this  section  shall 
not  apply  to  the  referral  of  a  matter  to 
a  United  States  attorney  for  the  initia- 
tion of  court  enforcement  action  and  re- 
lated correspondence,  or  to  requests, 
suggestions,  and  recommendations  made 
Informally  in  routine  correspondence  re- 
ceived by  the  Pood  and  Drug  Adminis- 
tration. Such  corresp>ondence  does  not 
constitute  a  petition  within  the  meaning 
of  this  section  luiless  it  purports  to  meet 
the  requirements  of  this  section.  Action 
with  respect  to  such  routine  correspond- 
ence does  not  constitute  final  adminis- 
trative action  which  is  stlbject  to  judi- 
cial review  pursuant  to  5  2.11. 

(1)  The  Hearing  Clerk  shall  maintain 
a  chronological  list  of  all  petitions  filed 
pursuant  to  this  section  and  S  2.19,  but 
excluding  petitions  submitted  ^ewiiere 
in  the  agency  pursuant  to  5  2.6(a)(1), 
showing: 

(1)  The  docket  number. 

(2)  The  date  the  petition  was  filed  by 
the  Hearing  Clerk. 

(3)  The  name  of  the  petitions*. 

(4)  The  subject  matter  Involved. 

(5)  "Hie  disposition  of  the  petition. 

§  2.8     AdmfauBtrative  reconsideraUon  of 
action.. 

(a)  The  CammisBiaaer  may  at  any 
time  c(mclude  to  reconsider  any  matter. 


on  his  own  Initiative  or  on  the  petition         fe>  A  petition  for  reconsideration  shall 

of  any  interested  person.  be  based  only  on  data,  information,  and 

(b)  Any  Interested  person  may  request  views  contained  in  the  administrative 
reconsideratlcm  of  any  part  or  all  of  a  record  on  which  the  Commissioner  made 
decision  of  the  Commissioner  on  any  his  decision.  Any  interested  person  who 
petition  submitted  pursuant  to  8  2.6(a) .  wishes  to  rely  upon  data,  information,  or 
Any  such  request  shall  be  submlttM  in  views  not  included  in  such  adminlstia- 
accordance  with  §  2.5  and  in  the  follow-  tive  record  shall  submit  it  to  the  Com- 
ing form  no  later  than  30  days  after  the  missioner  with  a  new  petiticm  to  modify 
date  of  the  decision  involved.  In  the  case  the  decision  pursuant  to  §  2.6  (aK 

of  a  decision  published  in  the  Federal         (f)   The  Commissioner's  decision  on  a 

Register,  the  day  of  publication  shall  be  petition  for  reconsideration  shall  be  In 

the  day  of  decision.  writing  and  shall  be  placed  on  public  dis- 

play  as  part  of  the  administrative  file  on 

(Date)  tjig  matter  in  the  oflSce  of  the  Hearing 

Hearing  Clerk,  Pood  and  Drug  Admlnlstra-  Clerk.  A  determination  to  grant  recon- 

tion.  Department  of  Health,  Education,  and  sideration  shall  be  published  in  the  Ped- 

weifare,  Bm.  4-65,  5600  Fishers  Lane,  Bock-  eral    Recistk«    if    the    Commissioner's 

vine,  MD  30663  Original  decision  was  published  in  the 

Petition  for  Reconsideeatiom  Federal  Register.  Any  other  determina- 

Docket  No       .  *'*°^  ^  grant  or  to  deny  reconsideration 

■  may  also  be  published  In  the  Federal 

The  undersigned  submits  this  petition  for  Register 

',^^'^^^^rv^l^r'^^°^tT''T^^l        <B)   The  Commission  will  consider  a 

ndssioner   of   Food   and   Drugs   In   Docket  ^^^^^^  j^r  reconsideration  only  if  it  is 

A.'Decision  lnx>olved.  submitted  within  30  days  of  the  date  of 

(A  concise  statement  of  the  decision  of  the  the  decision  involved  and  before  such 

Commissioner  vihich  the  petitioner  wishes  petitioner   brings    legal    action    in    the 

to  have  reconsidered.)  courts  to  review  such  action,  except  that 

B.  Action  Requested.  such  a  petition  shall  also  be  ctmsldered 
(■nie  decision  which  the  petitioner  re-  if  the  Commissioner  has  denied  a  petition 

quests  the  (Commissioner  to  make  upon  re-  x^_  ^,.„„    -  „„4.j^„  „„j  «..-i,  ^»»i«.i.v^_-  u„,. 

^nslderation  of  the  matter.)  ^^^.t^^^ *^*.°^,^**,  *"*^?  '^H*!?^^  ^^ 

C.  Statement  of  Grounds.  petitioned  for  judicial  review  ofUie  Com- 

,-  -.,,,  ^.  ^ '^  „,  ty,^  ».„*,..,  „„H  1—1  missioner  s  action  and  requested  the  re- 

(A  full  statement  of  the  factual  and  legal  ^-..jj.-  -.,,-*  tn  errant  a  ^ttav  rvndinff 

grounds  upon  which  the  petitioner  reUea.  viewing  couri  to  grant  a  stay  penamg 
Such  grounds  shall  demonstrate  that  rele-  C<Hlsideratlon  of  such  review.  A  petition 
vant  data,  information,  and  views  cMitalned  ior  reconsideration  submitted  later  thsm 
In  the  administrative  record  were  not  pre-  30  days  after  the  date  of  the  decision  in- 
vlously  or  not  adequately  considered  by  tbe  volved  shall  be  denied  as  untimely.  A 
Commissioner.  No  new  data,  information,  or  petition  for  reconsideration  shall  be  con- 
views  may  be  Included  in  a  petition  for  re-  sldered  as  submitted  on  the  day  It  Is 
consld«»ttono  ^e^eived  By  the  Hearing  Clerk. 

(h)  The   Commissioner  may  on  his 

o,ni  Initiative  decide  to  reconsider  all  or 

(Signature)  pj^  ^j  ^^^  matter  at  any  time  after  it 

(Naii;'or^mi^«)"  h^  *>e«P  decided   or  action   has  been 

.  taken.  If  review  of  such  matter  is  pend- 

( Mailing  addi-eaa) '  li^  In  the  courts,  the  Commissioner  may 

request  that  the  court  refer  the  matter 

(Telephone  number)  back  to  the  agency  or  hold  its  review  in 

(c)  A  petition  for  reconsideration  re-  abeyance  pending  administrative  recon- 
latlng  to  a  petition  submitted  pursuant  f!?"*"^"!^^  ^^"V,"^'^"^*  ^"""L^.^ 
to  §  2.6(a)  (2)  shaU  be  subject  to  the  H*"  proceeding  shaU  include  all  addi- 
requlrements  of  S  2.7  (c)  and  (d)  ex-  ^|°^^^  documents  relatmg  to  such  recon- 
cept  that  it  shall  be  filed  in  the  same  ^^°,^r.?P'    ^  *        •  •       » 

docket  file  as  the  petition  to  which  it  re-         ^H  ^^l  determmmg  to  reconsider  a 

latgg  matter,  whether  on  the  petition  of  an 

,.*,_._,  .    „  ,,  interested  person  or  on  his  own  Initiative, 

r.itJJl^  S^!^Z^^,£^.^l^^^  the  Commissioner  shall  review  and  rule 

review   a   Petition   for   reconsideration,  qq  ^^^  ^^^^^  ^f  ttie  matter  pursuant  to 

Sftinn  TSfi^^iS^fn J^i  T^.''  5  2.7(e) .  me  Commissioner  may  reaffirm. 

S^i^^>,t?^t^™f,f^  ,^^i  ^  ^^:  ™«*lf y.  °r  °^e"^e  his  prior  decision,  in 

^t^?^H^t>Jr«.^f*?'.%?."^"^'°^"**'  ^hole  or  m  part,  and  may  grant  such 

^lior^Pr  .^.u^^ti  ,^H«^f?*"'  other  relief  or  take  such  otiier  action 

^i^Iti^n  ?n  ^v  n^^S^i/n"^  Z'  ^  ^c  may  determine  to  be  warranted. 

consideration  in  any  proceeding  if  he  de-         ,^  m,     r,         •    • 

termines  tiiat  aU  of  Uie  foUowing  apply:  ^.  ^^^  T^e  Commissioner's  reconsldera- 

(1)  tiie  petition  demonsti-ates  Uiafc  rele-  "<P  °^,,^  °^''*'^"^*^"J?«^  *  P«"tion 

vant  data,  information,  or  views  con-  submitted  pursuant  to  8  2.6(a)  (2)  shaU 

tained  in  tiie  adminlsfa-ative  record  were  ^  '~*'|f^i.    !^^  Provisions  of  §  2.7(f) 

not  previously  or  not  adequately  consld-  'trough  (h),  (j),  and  (k). 

ered  by  the  Commissioner,  (2)  the  peti-         ^^^  "^^  record  of  the  administrative 

tioner's  position  Is  not  frivolous  and  Is  Proceeding  shall  consist  of  the  following. 

being  pursued  in  good  faith,  (3)  the  peti-        (D  "Hie  record  of  the  original  petition 

tioner  has  demonstrated  sound  public  specified  in  S  2.7(1) . 

policy  grounds  suppwtlng  reccmsidera-        (2)  T*ie  petition  for  reconsideration, 

tion,  and  (4)  reconsideration  is  not  out-  including  all  data  and  information  on 

weighed  by  public  health  considerations  which   it  relies,   filed  by  the  Hearing 

or  other  public  interests.  Clerk. 
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<d)  Neither  the  filing  of  a  petitlMi  for 
a  stay  of  action  pursuant  to  this  section 
nor  action  taken  by  an  interested  pers<m 
In  accordance  with  any  other  administra- 
tive procedure  In  this  part  or  ia  any 
other  section  of  this  chapter,  e.g.,  the 
filing  of  a  citizen  petition  pursuant  to 
S  2.7  or  a  petiti<»i  for  reconsideration 
pursuant  to  S  2.8  or  a  request  for  an  ad- 
visory opinion  pursuant  to  §  2.18,  shall 
operate  to  stay  or  otherwise  delay  any 
administrative  action  by  the  Commis- 
sioner, Including  enforcement  action  of 
any  kind,  unless  one  of  the  following 
applies : 

(1)  The  Commissioner,  in  his  discre- 
tion, determines  that  a  stay  or  delay  la 
in  the  public  interest  and  stays  the 
action. 

(2)  A  statutory  provision  requires  that 
the  matter  be  stayed. 

<3)  A  court  orders  that  the  matter  be 
stayed. 

(e)  The  Commissioner  shall  promptly 
review  a  petition  for  stay  of  action.  The 
Commissioner  may  grant  or  deny  such  a 
petition,  in  whole  or  in  part,  and  may 
grant  sucli  other  relief  or  take  such  other 
action  as  he  may  determine  to  be  war- 
ranted by  the  petition.  The  Commis- 
sioner may  grant  a  stay  In  any  proceed- 
ing If  lie  determines  that  it  Is  in  the  pub- 
lic interest  and  in  the  interest  of  justice. 
The  Commissioner  shaU  grant  a  stay  in 
any  proceeding  if  he  determines  that  all 
of  the  following  apply:  (1)  The  peti- 
tioner will  otherwise  suffer  irreparable 
injury,  (2)  the  petitioner's  case  is  not 
frivolous  and  is  being  pursued  in  good 
faith,    (3>    the   petitioner   has   demon- 

.- ..     strated  soimd  pubUc  policy  grounds  sup- 

(Date)  porting  the  stay,  and  (4)  the  delay  re- 

Hearing  Clerk,  Pood  and  Dnig  Administra-     suiting  from  the  stay  is  not  outweighed 
Hon,    Department   of   Health.    EducaUon.     by  public  health  considerations  or  other 
and  Welfare,  Rm.  4-65,  5600  Fishers  Lane,     public  interests 
Rockvine,  MD  20857  x,^    ,™.     „       '     ,     .  .      ,      , 

(f )  The  Commissioner  s  decision  on  a 
prrmoN  for  Stay  of  Action               petition  for  Stay  of  action  shall  be  In 

Th»  underelgned  submlto  this  petition  re-  writing  and  shall  be  placed   on  public 

questing  that  the  Commissioner  of  Food  display  as  part  of  the  file  on  the  matter 

and  Drugs  stay  the  effective  date  of  hte  ac-  In  the  office  of  the  Hearing  Clerk.  A  de- 

tton  with  respect  to  the  following  matter.  termination   to   grant   a   stay   shall   be 

A^ecision  involved  published  In  the  Federal  Register  if  the 

{Th»  epeclflo  admlntetratlve  action  being  r'«~.»,t_.«-,_»_i_     __i^_„i     ^,^»_4„_     

taken  by  the  Commiasloner  for  which  a  8l»f  ^"^^T    ♦^    original    decision    was 

IB  requested.  Including  the  docket  number  at  Published  In  the  Federal  Register.  Any 

oUier  citation  to  the  action  Involved.)  other  determination  to  grant  or  to  deny 

B.  Action  Requested.  a  stay  may  also  be  published  in  the  Fed- 

(The  length  of  time  for  which  the  stay  Is  ERAL  REGISTER. 

requested,  which  may  be  for  a  specific  or  In-         (g)  ^  petition  for  a  stay  of  action 

*"2°i?«S^t?fo)^ro«nw,  submitted  later  than  30  days  after  the 

TA^'/^Ttl^mLT^'lSe  factual  and  legal  ^ate  of  the  decision  Involved  shall  be 

grounds  upon  which  the  petitioner  reiiee  for  aenled  as  untimely.  A  petition  for  a  stay 

the  stay.)  01  action  shall  be  considered  as  submlt- 

Very  truly  yours,  ted   on  the  day   it  is  received  by  the 

Hearing  Clerk. 

(Signature)  (h)  ^hg  record  of  the  administrative 

■( N^^e  oV^'ation;;)  Proceeding  shall  consist  of  the  f oUowlng : 

(1)  The  record  of  the  proceeding  to 

(Mauing  address)  which  the  petition  for  stay  of  action  Is 

directed. 

(Telephone  number)  (2)   The  petition  for  stay  of  action,  in- 

(c)  A  petition  for  stay  of  action  relat-  eluding   all   data   and   Information   on 

ing  to  a  petition  submitted  pursuant  to  which  it  relies,  filed  by  the  Hearing 

S  2.6(a)  (2)   shaU  be  subject  to  the  re-  Clerk. 

iiqulrements  of  paragraphs  (c)  and  (d)  of         (3)  All   comments   received   on   such 

I  2.7.  except  that  it  shall  be  filed  In  the  petition,  IncliKling  all  data  or  Informa- 

same  docket  file  as  the  petition  to  which  tion  submitted  as  a  part  of  such  com- 

It  relates.  ments. 


(3)  All  comments  received  on  such 
petition.  Including  all  data  or  Informa- 
tion submitted  as  a  part  of  such 
cmnments. 

(4)  The  Commissioner's  decision  on 
sach  petition  pursuant  to  paragraph  (f ) 
of  this  section,  including  aU  data  and 
information  identified  or  filed  by  the 
Commissioner  with  the  Hearing  Clerk  Eis 
part  of  the  record  supporting  the  de- 
cision. 

•  5)  Any  Federal  Register  notices  or 
other  documents  resulting  from  such 
petition. 

<6)  All  documents  filed  with  the  Hear- 
ing Clerk  pursuant  to  §  2.15(h). 

<7)  If  the  Commissioner  reconsiders 
the  matter,  the  administrative  record  re- 
lating to  such  reconsideration  specified 
in§2.7(i). 

§  2.9      .\<liiiini«lruliv<'  siav  of  artioii. 

(a)  The  Commissioner  may  at  any 
time  stay  (including  extend)  the  effec- 
tive date  of  any  relevant  action  pending 
.  or  following  his  decision  oh  any  matter, 
on  his  own  Initiative  or  on  the  petition 
of  any  interested  person. 

<W  Any  interested  person  may  request 
the  Commissioner  to  stay  the  effective 
date  of  any  administrative  action.  Such 
a  stay  may  be  requested  for  a  specific 
time  period  or  for  an  indefinite  time  pe- 
riod. Any  such  request  shall  be  submitted 
in  accordance  with  S  2.5  and  in  the  fol- 
lowing form  no  later  than  30  days  after 
the  date  of  the  decision  involved.  In  the 
case  of  a  decision  published  in  the  Fed- 
KRAi.  Register,  the  day  of  publication 
shall  be  the  day  of  decision. 


(4)  The  Commissioner's  decision  on 
such  petition  pursuant  to  paragraph  (e) 
of  this  section,  including  aU  data  and 
informatlcm  identified  or  filed  by  the 
Conuulssloner  with  the  Hearing  Clerk 
as  part  of  the  record  supporting  the 
decision. 

(5)  Any  Federal  Register  notices  or 
other  documents  resulting  from  such 
petition. 

(6)  All  documents  filed  with  the  Hear- 
ing Clerk  pursuant  to  {  2.15(h). 

§  2.10      Promulgation  of  regulations  for 
the  eflicicnt  enforcement  of  the  law. 

(a)  The  Commissioner  may  propose 
and  promulgate  regulations  for  the 
efiacient  enforcement  of  the  laws  admin- 
istered by  him  whenever  he  concludes 
that  it  is  necessary  or  appropriate  to  do 
so.  The  issuance,  amendment,  or  revoca- 
tion of  any  such  regulation  may  be  ini- 
tiated in  any  of  the  ways  specified  in 
§2.6. 

(1)  This  section  shall  apply  to  any 
regulation  (1)  not'  subject  to  §  2.12  and 
Subpart  B  of  this  part  or  (il)  if  It  is 
subject  to  §  2.12  and  Subpart  B  of  this 
part,  to  the  extent  that  those  provisions 
make  this  section  applicable. 

(2)  A  regulation  proposed  by  an  in- 
terested person  in  a  petition  submitted 
pursuant  to  §  2.6(a)  shall  be  published  by 
the  Commissioner  in  the  Federal  Regis- 
ter as  a  proposal  if  he  determines  that : 

(i)  The  petition  contains  facts  demon- 
strating reasonable  grounds  for  the 
proposal. 

(ii)  The  petition  contains  a  substan- 
tial showing  that  the  proposal  is  in  the 
public  Interest  and  will  promote  the 
objectives  of  the  act  and  the  agency. 

(Hi)   The  requested  proposal  is  lawful. 

(3)  The  Commissioner  may  publish 
two  or  more  alternative  proposed  regu- 
lations on  the  same  subject  In  order  to 
obtain  comment  on  the  different  alterna- 
tives. 

(4)  The  Commissioner  may  publish  a 
regulation  proposed  by  an  interested  per- 
son in  a  petition  submitted  pursuant  to 
S  2.6(a)  together  with  the  Commission- 
er's preliminary  views  on  the  proposal 
and  any  alternative  proposal. 

(b)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  any  such 
regulation  shall  be  the  subject  of  a  notice 
of  proposed  rule  making  published  in  the 
Federal  Register. 

(1)  Such  notice  shaU  contain  (i)  a 
general  statement  in  the  first  or  second 
paragraph  describing  the  substance  of 
the  document  In  easily  understandable 
terms,  (ii)  a  preamble  which  summarizes 
the  proposal  and  the  facts  and  policy 
underljrlng  it,  (Hi)  references  to  all  data 
and  Information  on  which  the  Commis- 
sioner relies  for  the  proposal  (copies  or 
a  full  list  of  which  shall  be  a  part  of  the 
administrative  file  on  the  matter  in  the 
oflBce  of  the  Hearing  Clerk) .  (Iv)  the  au- 
thority under  which  the  regulation  is 
proposed,  (v)  either  the  terms  or  sub- 
stance of  the  proposed  regulation  or  a 
description  of  the  subjects  and  Issues 
Involved,  (vl)  a  proposed  effective  date, 
(vli)  a  reference  to  the  existence  or  lack 
of  need  for  an  environmental  Impact 
statement  pursuant  to  (  6.3(a)  (3)  (11)  or 
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(iii)  ef  this  chapter,  (viiD  the  time, 
place;  and  method  for  interested  per- 
sons to  submit  written  comments  on  the 
proposal,  and  a  statement  that  comments 
shall  be  submitted  In  accordance  with 
the  requirements  of  this  p&rt  and  (ix) 
the  docket  number  of  the  matter,  which 
shall  be  used  to  identify  the  administra- 
tive file  established  by  the  Hearing  Clerk 
for  all  submissions  relating  to  the  matter, 
as  provided  in  this  part. 

(2)  Such  proposal  shall  ordinarily  pro- 
vide 60  days  for  comment,  although  the 
Commissioner  may  reduce  or  extend  this 
tinae  i>erlod  for  good  cause.  In  no  event 
shall  the  time  for  comment  be  less  than 
10  days. 

(3)  After  publication  of  the  notice  of 
proposed  rule  making,  any  Interested 
person  may  request  the  Commissioner  to 
extend  the  ccHnment  period  for  an  addi- 
tional specified  period  of  time  by  sub- 
mitting a  written  request  to  the  Hearing 
Clerk  stating  the  grounds  therefor.  Such 
requests  shall  be  pursuant  to  i  2.9,  ex- 
cept that  the  heading  shall  be  "RE- 
QUEST FOR  EXTENSION  OP  COM- 
MENT PERIOD." 

(i)  Any  such  request  shall  demonstrate 
why  comments  could  not  reasonably  be 
submitted  within  the  time  permitted,  or 
that  important  new  lnfonnati<m  will 
shortly  be  available,  or  that  sound  pub- 
lic policy  otherwise  supports  an  exten- 
sion of  the  time  for  comment.  The  Com- 
missioner may  grant  or  deny  such  re- 
quest or  may  grant  an  extension  for  a 
time  period  different  than  that  re- 
quested. Extensions  of  time  to  comment 
will  not  ordinarily  be  granted.  An  exten- 
sion of  time  to  comment  may  be  limited 
to  specific  persons  who  have  made  and 
justified  such  a  request,  but  shall  or- 
dinarily apply  to  an  interested  persons. 

(ii)  Any  extension  of  time  to  comment 
of  30  days  or  longer  shall  be  the  subject 
of  a  notice  published  in  the  Federal 
Register  and  shall  be  applicable  to  all 
interested  persons.  Any  extension  of  time 
to  comment  of  less  than  30  days  shall 
be  the  subject  either  of  a  letter  or  memo- 
randimi  filed  with  the  Hearing  Clerk  or 
of  a  notice  published  in  the  Federal 
Register. 

(4)  Four  cople§  of  all  comments  shall 
be  submitted  to  the  Hearing  Clerk,  ex- 
cept that  individuals  may  submit  single 
copies  of  comments.  Comments  will  be 
stamped  with  the  date  of  receipt  and  will 
be  numbered  chronologically. 

(5)  Persons  submitting  comments  crit- 
ical of  a  proposed  regulation  are  en- 
couraged to  include  alternative  wording 
that  they  believe  would  be  preferable. 

(c)  After  the  time  for  comment  on  a 
proposed  regulation  has  expired,  the 
Commissioner  shall  review  the  entire  ad- 
ministrative record  on  the  matter,  in- 
cluding all  comments,  and  shall  termi- 
nate the  proceeding,  issue  a  new  proposal, 
or  promulgate  a  final  regulation,  by  no- 
tice published  In  the  Federal  Register. 

(1)  The  quality  and  persuasiveness  of 
the  comments  shall  determine  the  Com- 
missioner's decision  with  respect  to  such 
c(xnments.  The  nimiber  or  length  of  com- 
ments shall  not  ordinarily  be  a  signifi- 


cant factor  in  such  decision.  However, 
the  number  of  comments  may  be  ma- 
terial where  the  de^ee  of  public  interest 
Is  a  legitimate  factor  fca*  consideration. 

(2)  The  decl&icm  of  the  Ckunmissloner 
with  respect  to  the  matter  shall  be  based 
solely  upon  the  administrative  record. 

(3)  llie  preamble  to  a  final  regulation 
published  in  the  Federal  Register  shall 
contain  in  the  first  and  Becaad  pexa- 
graphs  reference  to  prior  notices  relating 
to  the  same  matter  and  a  general  state- 
ment describing  the  substance  of  Uie  doc- 
lunent  in  easily  understandable  terms, 
and  shall  summarize  each  tj'pe  of  com- 
ment submitted  on  the  proposal  and  the 
Commissioner's  conclusions  with  respect 
to  each  such  type  of  comment.  The  pre- 
amble shall  contain  a  thorough  and  com- 
prehensible articulation  of  the  reasons 
for  the  Commissioner's  decision  on  each 
issue. 

(4)  The  notice  promulgating  a  final 
regulation  published  in  the  Federal  Reg- 
ister shall  specify  the  effective  date.  Such 
effective  date  shall  be  not  less  than  30 
days  after  the  date  of  publication  in  the 
Federal  Register,  except  for: 

(i)  A  regulation  that  grants  an  ex- 
emptien  or  reeves  a  restriction. 

(ii)  Any  other  regulation  where  the 
Commissioner  finds,  and  states  In  the  no- 
tice, good  cause  for  an  earlier  effective 
date. 

(d)  The  provisions  for  notice  and  com- 
ment in  paragrraphs  (b)  and  (c)  of  this 
section  shall  apply  to  interpretive  rules 
and  to  rules  of  agency  practice  and  pro- 
cedure except  as  provided  in  paragraph 
(e)  of  this  section.  Ihe  provisions  of 
paragraphs  (b)  and  (c)  of  this  section 
shall  not  apply  to  general  statements  ol 
policy  in  the  form  of  informational  no- 
tices published  in  tiie  Federal  Register 
or  to  matters  invoh'ing  agency  organiza- 
tion. 

(e)  The  requirements  of  notice  and 
public  procedure  in  paragraph  (b)  of  this 
section  shall  not  apply  in  any  of  the  fol- 
lowing situations: 

(1)  When  the  Commissioner  deter- 
mines for  good  cause  that  they  are  im- 
practicable unnecessary,  or  contrary  to 
the  public  interest.  In  such  cases,  the  no- 
tice promulgating  the  regulation  shall 
state  the  reasons  for  such  determination, 
and  shall  provide  an  c^portunity  for  the 
submission  of  comments  to  determine 
whether  the  regulati<m  should  suh- 
sequently  be  modified  or  revoked.  A  sub- 
sequent notice  based  on  those  comments 
may;  but  need  not,  provide  additional 
OM»rtunity  for  public  comment. 

(2)  To  food  additive  and  color  addi- 
tive petitions,  which  are  subject  to  the 
provisions  of  I  2.110(b)  (2) . 

(3)  To  new  animal  drug  regulations, 
which  shall  be  promulgated  by  notice 
pursuant  to  section  512  li)  of  the  act. 

(f )  In  addition  to  the  notice  and  pub- 
lic procedure  required  pursuant  to  para- 
graph (b)  of  this  section,  the  Commis- 
sioner may,  in  his  discretion,  also  subject 
any  proposed  or  final  regulation,  before 
or  after  publication  in  the  Federal  Reg- 
ister, to  any  of  the  following  additiODal 
procedures,  where  they  are  reasonaWy 
applicable  to  the  matter  Involved: 


Q)  Conferences,  meetings,  discus- 
sions, and  correspondence  pursiuuit  to 
§2.15. 

(2)  A  formal  evidentiary  pubUc  hear- 
ing pursuant  to  Subpart  B  of  this  part 

(3>  A  pubUc  hearing  before  a  public 
Board  of  Inquiry  pursuant  to  Subpart  C 
of  this  part. 

(4)  A  public  hearing  before  a  public 
advlsorj-  committee  pursuant  to  Subpart 
D  of  this  part. 

(5)  A  pubUc  hearing  before  the  Com- 
missioner pursuant  to  Subpart  E  of  this 
part. 

(6>  A  notice  published  in  the  Fedfral 
Register  requesting  data.  Information 
and  views  before  the  Commissioner 
determines  whether  to  propose  a 
regulation. 

(7)  A  draft  of  a  proposed  regulation 
placed  on  public  display  in  the  office  of 
the  Hearing  Clerk.  If  this  procedure  is 
used,  the  Commissioner  shaJl  publish  an 
appropriate  notice  In  the  Federal  Regis- 
ter stating  that  the  document  is  avail- 
able and  specifying  the  time  within 
which  comments  may  be  submitted 
orallj-  or  in  writing  on  the  draft  of  the 
proposed  regulation. 

(8>  A  revised  proposal  published  in 
the  Federal  Register,  which  shall  be 
subject  to  all  the  provisions  in  this  sec- 
tion relating  to  proposed  regulations. 

(9)  A  tentative  final  regulation  or 
tentative  revised  final  regulaticm  placed 
on  public  display  at  the  ofiBce  of  the 
Hearing  Clerk  and,  if  deemed  desirable 
by  the  Commissioner,  published  in  the 
Federal  Register.  If  the  tentative  regu- 
lation is  placed  on  display  only,  the  Com- 
missioner shaU  publish  an  appropriate 
notice  in  the  Federal  Register  stating 
that  the  document  is  available  and  speci- 
fying the  time  within  which  comments 
may  be  submitted  orally  or  in  writing  on 
the  tentative  final  regulation  and  shall 
mail  a  copy  of  the  tentative  final  regu- 
lation and  the  Federal  Register  notice 
to  each  person  who  submitted  comments 
on  the  proposed  regulation  if  one  has 
been  published. 
•  (10)  A  final  regulation  published  in 
the  Federal  Register  which  provides  an 
opportunity  for  the  submission  of  fur- 
ther comments,  in  accordance  with  para- 
graph (e)(1)  of  this  section,  to  deter- 
mine whether  the  regulation  should  sub- 
sequently be  modified  or  revoked. 

(11  >  Any  other  specific  public  proce- 
dure established  by  the  provisions  in 
other  sections  of  this  chapter  and  ex- 
plicitly made  applicable  to  the  matter 
bj'  the  terms  of  those  provisions. 

(g)  Tlie  record  of  the  admini'^trative 
proceeding  shall  consist  of  all  of  the  fol- 
lowing : 

(1>  If  tlie  regulation  was  initiated  by 
a  petition,  the  administrative  record 
specified  in  J  2.7(i). 

(2»  If  any  petition  for  reconsidera- 
tion or  for  a  stay  of  action  is  filed,  the 
administrative  record  specified  in  5  2.8 
(k»  and  §  2.9(h)  respectively. 

(3>  The  notice  of  proposed  rule  mak- 
ing published  in  the  Federal  Register. 
including  aU  data  and  Information  idoi- 
tified  or  filed  by  the  CcMiunissioner  with 
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the  Hearing  Clerk  as  part  of  the  admin- 
istrative record  supporting  the  propoeal. 

(4)  All  comments  received  on  the  pro- 
posal, Including  all  data  or  Information 
sQlHnltted  as  a  part  of  such  comments. 

(5)  The  notice  promulgating  the  final 
regulation,  including  aU  data  and  Infor- 
mation identified  or  filed  by  the  Com- 
missioner with  the  Hearing  Clerk  as  part 
of  the  administrative  record  supporting 
the  final  regiilation. 

(6)  The  transcripts,  minutes  of  meet- 
ings, reports.  Federal  Register  notices, 
and  other  documents  resulting  from  any 
of  the  optional  procedures  specified  in 
paragraph  (f)  of  this  section,  except 
that  it  shall  not  include  smy  transcript  of 
any  closed  portion  of  any  public  advisory 
committee  meeting. 

(7)  AH  docimients  submitted  to  the 
Bearing  Clerk  pursuant  to  g  2.15(h). 

(h)  The  record  of  the  administrative 
proceeding  shall  be  closed  as  of  the  date 
of  the  Commissioner's  decision  unless 
some  other  date  for  the  closing  of  the 
record  Is  specified  by  the  Commissioner. 
Thereafter  any  Interested  person  may 
fltibmit  a  petition  for  reconsideration 
pursuant  to  S  2.8  and  a  petition  for  stay 
of  aq^ion  piirsuant  to  S  2.9.  Any  person 
who  wishes  to  rely  upon  data,  informa- 
titm,  or  views  not  included  in  the  admin- 
Istratlye  record  shall  submit  it  to  the 
Commissioner  with  a  new  petition  to 
modify  the  final  regulation. 

(i)  The  Hearing  Clerk  shall  main- 
tain a  chronological  list  of  all  regulations 
proposed  and  promulgated  pursuant  to 
this  section  and  t  2.12,  but  excluding 
regulations  resisting  from  petitions  filed 
and  assigned  a  docket  number  pursuant 
to  §  2.7.  showing: 

(1)  The  docket  number,  which  in  the 
case  of  a  petition  submitted  directly  to  a 
bvreau  shall  be  the  number  or  other 
designation  assigned  by  the  bureau,  e.g., 
the  number  assigned  to  a  food  additive 
petition. 

(2)  The  name  of  the  petitioner,  if  any. 

(3)  The  subject  matter  involved. 

(4)  The  disposition  of  the  petition. 

I  2.11  Court  review  of  final  administra- 
tive action;  exhaustion  of  adminis- 
trative remedies. 

(a)  The  provisions  of  this  section 
shall  apiily  to  court  review  of  any  final 
administrative  action  taken  by  the  Com- 
missioner, including  action  taken  pur- 
suant to  {{2.6  through  2.10  and 
S  2.500  <b) ,  except  action  subject  to  the 
provisions  of  §  2.12  £Uid  Subpart  B  of  this 
part. 

(b)  Any  request  that  the  Commis- 
sioner take  or  refrain  from  taking  any 
form  of  administrative  action  shall  first 
be  the  subject  of  a  final  administrative 
decision  based  upon  a  petition  submitted 
to  the  Commissioner  pursuant  to 
S  2.6(a)  or,  where  applicable,  a  hearing 
pursuant  to  S  2.500(b)  before  any  legal 
action  is  filed  in  a  court  complaining  of 
the  Commissioner's  action  or  failure  to 
act  If  any  court  action  Is  filed  com- 
plalnlng  of  the  Ccxnmlssloner's  ac- 
tion or  failure  to  act  prior  to  the  sub- 
mission of  and  decision  on  a  petition  pur- 
stnnt  to  §  2.6(a)  or,  where  applicable,  a 
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hearing  pursuant  to  S  2.500(b) ,  the  Com- 
missioner will  request  dismissal  of  such 
court  action  or  referral  to  the  agency  for 
an  initial  administrative  determination 
on  the  grounds  of  a  failure  to  exhaiist  the 
administrative  remedies  provided  in  this 
part,  the  lack  of  final  agency  action  as 
required  by  5  U.S.C.  701  et  seq.,  and  the 
lack  of  an  actual  controversy  as  required 
by  28  U.S.C.  2201. 

(c)  Any  request  that  any  form  of  ad- 
ministrative action  be  stayed  shall  first 
be  the  subject  of  an  administrative  deci- 
sion based  upon  a  petition  for  stay  of 
action  submitted  to  the  Commissioner 
pursuant  to  §  2.9  before  any  request  la 
made  that  a  court  stay  such  action.  If 
any  court  action  is  filed  requesting  a  stay 
of  any  administrative  action  taken 
by  the  Commissioner  prior  to  the  Com- 
missioner's decision  on  a  petition  sub- 
mitted in  a  timely  manner  pursuant  to 
S  2.9,  the  Commissioner  will  request  dis- 
missal of  such  court  action  or  referral 
to  the  agency  for  an  initial  administra- 
tive determination  on  the  grounds  of 
a  failure  to  exhaust  the  administrative 
remedies  provided  in  this  subpart,  the 
lack  of  final  agency  action  as  required  by 
5  UJS.C.  701  et  seq.,  and  the  lack  of  an 
actual  controversy  as  required  by  28 
U.S.C.  2201.  If  any  court  action  Is  filed 
requesting  a  stay  of  any  administrative 
action  tak&a.  by  the  Commissioner  after 
a  petition  for  a  stay  of  action  Is  dcBled 
because  it  was  submitted  after  expira- 
tion of  the  30-day  time  period  specified 
in  §  2.9,  or  after  the  time  for  submitting 
such  a  petition  has  expired,  the  Commis- 
sioner will  request  dismissal  of  such 
court  action  on  the  ground  of  a  failure 
to  exhaust  the  administrative  remedies 
set  out  in  this  subpart. 

<d)  The  Commissioner's  final  decision 
on  a  petition  submitted  pursuant  to 
§  2.6(a),  on  a  petition  for  reconsidera- 
tion submitted  pursuant  to  §  2.8,  on  a 
petition  for  stay  of  action  submitted  pur- 
suant to  S  2.9,  on  any  advisory  opinion  is- 
sued pursuant  to  §  2.19.  on  any  guideline 
issued  pursuant  to  S  2.20,  on  any  matter 
involving  a«bnlnlstvatlve  action  which  1« 
the  subject  oi  an  opportunity  for  a  hear- 
ing pursuant  to  12.500(b),  or  the  is- 
suance of  any  final  regulation  published 
in  accordance  with  S  2.10,  each  consti- 
tutes final  agency  action  reviewable  in 
the  courts  pursuant  to  5  U.S.C.  701  et 
seq.  and,  where  appropriate,  28  U.S.C. 
2201. 

(1)  It  Is  the  position  of  the  Food  and 
Drug  Administration  except  as  otherwise 
provided  in  paragraph  (d)  <2)  of  this 
section  that: 

(I)  Any  such  final  agency  action  ex- 
hausts all  administrative  remedies  and 
Is  ripe  for  preenforcement  Judicial  re- 
view as  of  the  date  of  such  final  decision, 
unless  applicable  law  explicitly  requires 
that  the  petitioner  take  further  action 
before  judicial  review  Is  available. 

(II)  Any  interested  person  Is  affected 
by,  and  thus  has  standing  to  obtain  Judl' 
cial  review  of,  such  final  agency  action. 

(ill)  It  is  not  appropriate  to  move  to 
dianiss  a  suit  for  preenforcement  judi- 
cial review  of  such  final  agency  action 
on  the  ground  that  indispensable  pcu-tles 


aie  not  joined  or  that  it  is  an  uncon- 
sented suit  against  the  United  States  if 
such  defect  could  be  cured"  by  amending 
the  c<Hnplaint. 

(2)  "nie  Cwnmissioner  will  object  to 
judicial  review  of  any  matter  if: 

(i)  ITie  matter  is  committed  by  law  to 
the  discretion  of  the  Compoiissioner,  e.g., 
a  decision  to  recommend  or  not  to'  rec- 
ommend civil  or  criminal  enforcement 
action  under  sections  302.  303,  and  304  of 
the  act. 

(ii)  Review  is  not  sought  in  a  proper 
court. 

(e)  Any  interested  person  may  request 
judicial  review  of  any  final  decision  of 
the  Commissioner  in  the  courts  without 
first  petitioning  the  Cmnmissioner  for  re- 
conslderatloii  or  for  a  stay  of  action, 
except  that  in  accordance  with  para- 
graph (c)  of  this  section  such  person 
shall  request  a  stay  by  the  Commissioner 
pursuant  to  |  2.9  before  he  may  request 
a  stay  by  the  court. 

(f)  The  Commissioner  wUl  take  the 
position  in  any  action  for  judicial  review 
under  5  UJS.C.  701  et  seq.,  whether  or  not 
It  Includes  a  request  for  a  declaratory 
Judgment  under  28  U.S.C.  2201,  or  in  any 
other  case  In  which  the  validity  of  ad- 
ministrative action  Is  properly  chal- 
lenged, that  the  validity  of  the  action 
shall  be  determined  solely  on  the  basis  of 
the  administrative  record  specified  In 
H  2.7(1),  2.8(k).  2.9(h).  2.10(g),  and 
2.513(c).  or  the  admirdstrative  record 
applicable  with  respect  to  any  decision 
or  action  under  the  regulations  refer- 
enced in  i  2.500(b),  and  that  additional 
data,  information,  or  views  may  not  be 
considered.  Any  Interested  person  who 
wishes  to  rely  upon  data.  Information, 
or  views  not  included  in  the  administra- 
tive record  shall  submit  it  to  the  Com- 
missioner with  a  new  petition  to  modify 
the  action  pursuant  to  §  2.6(a) . 

(g)  The  Commissioner  requests  that 
all  petitions  for  judicial  review  of  a  par- 
ticular matter  be  filed  In  a  single  United 
States  district  court.  If  such  petitions  are 
filed  in  more  than  one  Jurisdiction,  the 
Commissioner  shall  take  appropriate  ac- 
tion to  prevent  a  midtlpHcity  of  suits  in 
various  jurisdictions,  such  as: 

(1)  A  request  for  transfer  of  one  or 
more  suits  to  consolidate  separate  ac- 
tions, pursuant  to  28  UJS.C.  1404(a)  or 
28  UJS.C.  2112(a) . 

(2)  A  request  that  actions  in  all  but 
one  jurisdiction  be  stayed  pending  the 
conclusion  of  one  proceeding. 

(^)  A  request  that  all  but  one  action 
be  dismissed  pending  the  conclusion  of 
one  proceeding,  with  the  suggestion  that 
the  other  plaintiffs  intervene  in  that  one 
suit. 

(4)  A  request  that  one  of  the  suits  be 
maintained  as  a  class  action  in  behalf 
of  all  affected  persons. 

(h)  Upon  judicial  review  of  adminis- 
trative action  pursuant  to  this  section: 

(1)  If  a  court  determines  that  the  ad- 
ministrative record  Is  Inadequate  to  sup- 
port the  action,  the  Commissioner  shall 
determine  whether  he  wishes  to  pro- 
ceed with  such  action. 

(1)  If  the  Commlsslmer  concludes 
that  such  action  should  be  pursued,  he 
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shall  either  request  that  the  court  re- 
mand the  matter  to  the  agency  to  reopen 
the  administrative  proceeding  and  rec- 
ord, or  on  his  own  initiative  reop&i  the 
administrative  proceeding  and  record 
upon  receipt  of  the  court  determination. 
Any  such  reopened  administrative  pro- 
ceeding shall  be  conducted  pursuant  to 
the  provisions  of  this  part  and  in  acc<»-d- 
ance  with  any  directions  of  the  court. 

(il)  If  the  Commissioner  concludes 
that  the  public  interest  requires  that  the 
action  remain  in  effect  pending  further 
administrative  proceedings,  he  shall  re- 
quest that  the  court  not  stay  the  matter 
in  the  Interim  and  shall  expedite  the 
further  administrative  proceedings. 

(2)  If  a  court  determines  that  the  ad- 
ministrative reccH-d  is  adequate,  but  the 
rationale  for  the  action  requires  further 
elucidation: 

(i)  The  Commissioner  shall  request 
either  that  such  further  explanation  be 
provided  in  writing  directly  to  the  com-t 
without  further  administrative  proceed- 
ings, or  that  the  administrative  i»t>ceed- 
ing  be  reoiiened  pursuant  to  paragraph 
(h)(1)  (i)  of  this  secUon. 

(ii)  If  he  concludes  that  the  public  in- 
terest requires  that  the  action  remain  in 
effect  pending  further  court  or  adminis- 
trative proceedings,  he  shall  request  that 
the  court  not  stay  the  matter  in  the  in- 
terim and  shall  expedite  such  further 
proceedings. 

§  2.12  Promulgation  of  regulation.s  and 
orders  after  an  opportoniix  for  a 
formal  evidentiary  public  hearing. 

(a)  The  Commissioner  shall  promul- 
gate regulations  and  orders  after  an  op- 
portunity for  a  formal  evidentiary  putdic 
hearing,  in  accordance  with  the  proce- 
dures established  in  Subpart  B  of  this 
part,  whenever  all  of  the  following  apply : 

(1)  The  subject  matter  of  the  regula- 
tion or  order  invtdved  is  subject  by  stat- 
ute to  an  oiHxtrtimlt^  for  a  formal  evl- 
denti£U7  public  hearing. 

(2)  The  person  requesting  such  a 
hearing  has  a  right  to  an  opportimity  for 
a  hearing  and  submits  adequate  Justifi- 
cation for  such  a  hearing  as  required  by 
§S  2.110  through  2.115  and  other  a]»>ll- 
cable  provisions  In  this  chapter.  e.g., 
§§314.200,  430.20(b).  514.200.  and  601.7 
(a). 

(b)  The  Commissioner  may  order  a 
formal  evidentiary  public  hearing  cm  any 
matter  whenever  he  determines.  In  his 
discretion,  that  it  would  be  in  the  pub- 
lic interest  to  do  so. 

(c)  The  statutory  provisions  which 
permit  a  person  who  would  be  adversely 
affected  by  administrative  action  an  op- 
portimity for  a  formal  evidentiary  public 
hearing  are  as  follows  (the  foregoing  list 
imparts  no  right  to  a  hearing  where  no 
opportunity  for  a  hearing  Is  provided  by 
the  statutory  sections  listed) : 

(1)  Section  401  of  the  act  relating  to 
definitions  and  standards  fcM*  food. 

(2)  Section  403(J)  of  the  act  relating 
to  regulations  for  labeling  of  foods  for 
special  dietary  uses. 

(3)  Section  404(a)  of  the  act  relating 
to  regulatkxis  providing  for  emergency 
permit  controL 


(4)  Section  406  of  the  act  rdating  to 
tolerances  for  poisonous  substances  tn 
food. 

(5)  Section  409  (c) .  (d) .  and  (h)  of  the 
act  relating  to  food  additive  regulatloos. 

(6)  Secti(Hi  501(b)  of  the  act  relating 
to  tests  or  methods  of  assay  for  drugs 
described  in  ofBcial  compendia. 

(7)  Section  502(d)  of  the  act  relating 
to  regiilations  designating  habit-forming 
drugs. 

(8)  Section  502(h)  of  the  act  relating 
to  regulations  designating  requirements 
for  drugs  liable  to  deterioration. 

(9)  Section  502 (n)  of  the  act  relating 
to  prescription  drug  advertising  regula- 
tions. 

(10)  Section  506(c)  of  the  act  relating 
to  insulin  regulations. 

(11)  Section  507(f)  of  the  act  relating 
to  regulations  for  antibiotic  drug  certi- 
fication. 

(12)  Section  512 (n)  (5)  of  the  act  re- 
lating to  regulations  for  animal  antibiot- 
ic drugs  and  certification  requirements. 

(13)  Section  706  (b)  and  (c)  of  the  act 
relating  to  regulations  for  color  additives 
listing  and  certification. 

(14)  Section  4(a)  of  the  Pair  Ps«;kag- 
ing  and  Labeling  Act  relating  to  food, 
drug,  device,  and  cosmetic  labeling. 

(15)  Section  5(c)  of  the  Pair  Packag- 
ing and  Labeling  Act  relating  to  addi- 
tional economic  regulations  for  food, 
drugs,  devices,  and  cosmetics. 

(16)  Section  505  (d)  and  (e)  of  the 
act  relating  to  new  drug  applications. 

(17)  Section  512  (d) ,  (e) .  (m)  (3) ,  and 
(m)  (4)  of  the  act  relatttig  to  new  ani- 
mal drug  applications. 

(18)  SectlCHi  515(g)  of  the  act  relating 
to  device  premarket  approval  applica- 
tions. 

(19)  Section  351(a)  of  the  PuMlc 
Health  Service  Act  relating  to  plant  and 
product  licenses  for  a  biologic 

§2.13      Separation  of  functions;  ex  parte 
roinmunications. 

(a)  The  provisions  of  this  section  shall 
apply  with  respect  to  any  matter  which 
Is  subject  by  statute  to  an  opportunity 
for  a  f (Hinal  evidentiary  puUlc  hearing, 
as  listed  In  i  2.12(c) .  and  any  matter  sub- 
ject to  a  pubUe  hearing  before  a  Public 
Board  of  Inquiry  pursuant  to  Subpart  C 
of  this  part. 

(b)  In  the  case  at  any  matter  listed  In 
S  2.12(c)  (1)  through  (10)  and  (12) 
through  (15): 

(1)  Any  Interested  person  may  meet 
or  correspond  with  any  representative  ot 
the  Food  and  Dnig  Administration  with 
respect  to  any  such  matter  cHior  to  pub- 
lication in  the  Federal  Register  of  a 
notice  announcing  a  formal  evidentiary 
public  hearing  or  a  public  hearing  before 
a  Public  Board  of  Inquiry  on  the  matter. 
The  provisions  of  §  2.15  shall  apply  to 
such  meetings  and  correspondence. 

(2)  Upon  puMication  in  the  Federal 
Register  ot  a  notice  announcing  a  for- 
mal evidentiary  public  hearing  (h-  a  pub- 
lic hearing  before  a  Public  Board  of  In- 
quiry, the  following  separation  of  func- 
tions shall  apply : 

(1)  The  bureau  responsible  for  the 
matter  involved  in  the  hearing  shall,  as  a 


party  to  the  hearing,  be  respcmsible  for 
an  Inrestlgative  functions  and  for  pres- 
pntatlon  of  the  position  of  the  bureau 
at  the  hearing  and  In  any  pleading  or 
oral  argimaoxt  before  the  Commissioner. 
BestresentativeB  of  the  bureau  shall  not 
participate  or  advise  in  any  decision  ex- 
cept as  witness  or  counsel  in  public  pro- 
ceedings. There  shall  be  no  other  com- 
munlcati<m  between  representatives  of 
the  bureau  and  representatives  of  the 
office  of  the  Commissioner  with  respect 
to  the  matter  involved  in  the  hearing 
prior  to  the  decision  of  the  Commis- 
sioner. TTie  Commissioner  may,  however, 
when  he  determines  It  necessary  to  en- 
sfure  the  best  use  ot  agency  resources  in 
deciding  a  porticulcu-  matter,  designate 
representatives  of  a  bureau  to  advise  him. 
or  representatives  of  his  office  to  advise  a 
bureau.  Tbt  designaticc  shall  be  In  writ- 
ing and  Shan  be  filed  with  the  Hearing 
Clerk  no  later  than  the  time  specified 
in  paragraph  (b)  (2)  cd  this  section  for 
the  aprtlcotloo  of  separation  of  func- 
tions. All  membo^  of  the  Pood  and  Drug 
Administration  other  than  representa- 
tives of  the  Involved  bureau  (exo^>t  those 
specifically  designated  otherwise)  shall 
be  available  to  advise  and  participate 
with  the  ot&ce  of  the  Commissioner  In  its 
functions  relating  to  the  hearing  and  the 
final  decision. 

(U)  The  Chief  Counsel  for  the  I^)od 
and  Drug  AdmlnlstratkNi  shall  designate 
members  of  his  office  who  shall  advise 
and  participate  with  the  bureau  in  its 
functicms  in  the  hearing  and  members 
who  shall  advise  the  Commissioner  in 
his  functions  rdated  to  the  hearing  and 
his  final  decision.  The  memben  ot  the 
office  of  Oeneral  CkKinsel  designated  to 
advise  and  participate  with  the  Inireau 
shall  not  participate  or  advise  in  any 
dedskm  of  the  Commtaskmer  except  as 
counsd  in  public  proceedings.  Such  des- 
ignation Shan  be  in  the  torn  at  a 
memorandum  filed  with  the  Hearing 
Clerk  and  made  a  part  of  the  adminis- 
trative record  in  the  proceeding.  There 
ahan  be  no  other  communication 
betweoi  those  metnbN^  of  the  ot&oc  ot 
General  Counsel  designated  to  advise 
the  Commissioner  and  any  other  other 
persons  In  the  office  of  Oenecvl  Counsd 
or  In  the  Involved  btireau  with  respect  to 
the  matter  Involved  tn  the  hearing  prior 
to  the  decision  at  the  Oommlsskner.  "Hie 
Chief  Counsti  may  In  his  dlscretkm  as- 
sign new  attorneys  to  advise  either  the 
bureau  or  the  C^ocnmissioQer  at  tmy  stage 
of  the  proceedings.  The  Chief  Counsel 
shaU  ordinarily  advise  and  partlciiiate 
with  the  office  of  the  Commissioner  in 
Its  functkNi  relating  to  the  hearing  and 
the  final  decision. 

(lU)  TTie  office  at  the  CTommlssloner 
shaU  be  responsible  for  the  a«reDcy  re- 
view of  and  final  decision  on  the  matter, 
with  the  advice  and  partlcli>atlon  of  any- 
one in  the  Food  and  Drug  Admlnlstratloo 
other  than  representatives  of  the  In- 
volved bureau  and  those  members  of  tba 
office  of  General  Counsel  who  have  been 
designated  to  assist  In  the  bureau's  func- 
tions relating  to  the  hearing. 

(c)  In  the  case  of  any  matter  listed 
In  §  2.12(c)  (11)  and  (16)  through  (18), 


FEDERAL  REGISTER,   VOL.  42,    NO.    16— TUESDAY,  JANUARY  JS.    1977 


170C 

the  specific  provisions  relating  to  separa- 
tion of  functions  set  forth  In  S9  314.200 
If).  430.20(b)(9).  514.200.  and  601.7(a) 
of  this  chapter  shall  be  lUJidlcable  prior 
to  publication  In  the  Fkdbral  RsciSTn 
of  a  notice  announcing  a  formal  eviden- 
tiary public  hearing  or  a  public  hearing 
before  a  Public  Board  of  Inoulry.  Upon 
publication  of  any  such  notice  the  rules 
in  paragraph  <b)  (2)  of  this  section  shaU 
apply. 

<d>  Except  as  provided  in  paragraph 
e>  of  this  section,  between  the  date  that 
separation  of  functions  applies  pursuant 
to  paragraph  (b)  or  (c)  of  this  section 
and  the  date  of  the  Commissioner's  deci- 
sion on  the  matter,  communication  with 
reelect  to  the  matter  involved  in  the 
hearing  shall  be  restricted  as  follows : 

(1)  No  person  outside  the  agency  shall 
have  any  ex  parte  commimicatlon  with 
the  presiding  officer  or  any  person  repre- 
soiting  the  ofBce  of  the  CcHxunlssioner 
with  respect  to  the  matter  Involved  In 
the  hearing.  Neither  the  presiding  offi- 
cer nor  any  peiw>n  representing  the  office 
of  the  Commissioner  shaU  have  any  ex 
parte  communication  with  any  person 
outside  the  agency  with  respect  to  the 
matter  involved  In  the  hearing.  All  such 
communications  shall  be  public  com- 
munications, as  witness  or  counsel,  in  ac- 
cordance with  the  applicable  provisions 
of  this  part. 

(2)  Any  participant  in  the  hearing  may 
submit  a  written  CMnmunlcation  to  the 
office  of  the  Commissioner  with  respect 
to  a  proposal  for  settlement.  Such  writ- 
ten cfHnmunications  shall  be  in  the  form 
of  pleadings  and  shall  be  served  on  all 
other  participants  and  filed  wfth  the 
Hevlng  Clerk  In  the  same  manner  as 
any  ottier  pleading. 

(3)  Any  written  cmnmunlcation  con- 
trary to  this  section  shall  Immediately 
be  served  on  all  other  participants  and 
filed  with  the  Hearing  Clerk,  and  any 
oral  communication  contrary  tc  this  sec- 
tion shall  immediately  be  recorded  in  a 
written  memorandum  served  on  all  other 
participants,  and  filed  with  the  Hearing 
Clerk  to  become  a  part  of  the  admin- 
istrative record  of  the  proceeding.  Any 
person.  Including  any  representative  of 
any  participant  in  the  hearing,  who  Is 
Involved  in  any  such  oral  communica- 
tion smUl,  if  possible,  be  made  available 
for  cross-examination  during  the  hecu-- 
Ing  with  respect  to  the  substance  of  that 
conversation.  Rebuttal  testimony  pertl- 
n«it  to  any  such  written  or  oral  com- 
murdcation  shall  be  permitted.  Any 
cross-examination  and  rebuttal  testi- 
mony shall  be  transcribed  and  filed  in 
the  administrative  record  of  the  proceed- 
ing. 

te)  The  prohibitions  specified  in  para- 
graph (d)  of  this  section  shall  apply  to 
any  person  having  knowledge  of  a  notice 
of  hearing  in  advance  of  publication  from 
the  time  such  knowledge  Is  acquired. 

<t)  The  making  of  any  conmiunicatlon 
contrary  to  this  section  may,  consistent 
with  the  interests  of  Justice  and  the 
policy  of  the  underlying  statute,  result 
in  a  decision  adverse  to  the  person 
knowingly  making  or  causing  the  making 
of  such  a  communication. 


RULES  AND  REGULATIONS 

§  2. 1 4     Referral  by  court. 

(a)  Tlie  provisions  of  this  section  shall 
apply  whenever  any  Federal,  State,  ot 
local  court  holds  In  abeyance,  or  refers 
to  the  Commissioner,  any  matter  for  an 
Initial  administrative  determination  pur- 
suant to  S  2.6(0)  or  S  2.11(b). 

(b)  llie  Commissioner  shall  promptly 
agree  or  decline  to  accept  such  referral. 
Whenever  feasible  in  light  of  agency 
prierities  and  resources,  the  Commis- 
sioner shall  agree  to  accept  any  such 
referral  and  shall  Institute  a  proceeding 
to  determine  the  matter  so  referred. 

(c)  In  reviewing  such  a  matter,  the 
Commissioner  may.  in  his  discretion, 
utilize  any  of  the  following  procedures: 

(1)  Conferences,  meetings,  discus- 
sions, and  correspondence  pursuant  to 
S  2.15. 

(2)  A  formal  evidentiary  public  hear- 
ing pursuant  to  jSubpart  B  of  this  part. 

(3)  A  hearing  before  a  Public  Board  of 
Inquiry  pursuant  to  Subpart  C  of  this 
p>art. 

(4)  A  public  hearing  before  a  public 
advisory  committee  pursuant  to  Sub* 
part  O  of  this  part. 

(5)  A  public  hearing  before  the  Com- 
missioner pursuant  to  Subpart  E  of  this 
part. 

(6)  A  regulatory  hearing  before  the 
Food  and  Drug  Administration  pursuant 
to  Subpart  F  of  this  part. 

(f )  A  notice  published  in  the  Federai 
Register  requesting  data,  information, 
and  views  before  the  Commissioner 
makes  his  decision  on  it. 

(t)  Any  other  specific  public  proce- 
dure established  by  the  provisions  in 
other  sections  of  this  chapter  and  explic- 
itly made  applicable  to  the  matter  by 
those  provisions. 

(d)  If  the  Commissioner's  review'  of 
the  matter  results  in  the  proposal  of  a 
regulation,  the  provisions  of  §  2.10  or 
S  2.12  shall  also  apply. 

§  2.15      Meetings  and  forrespondeiice. 

(a)  In  Eiddition  to  the  public  hearings 
and  proceedings  established  by  the  pro- 
visions of  this  part  and  in  other  sections 
of  this  chapter,  meetings  may  be  held 
and  correspondence  may  be  exchanged 
between  representatives  of  the  Food  and 
Drug  Administration  and  any  interested 
person  outside  the  Food  and  Drug  Ad- 
ministration with  respect  to  any  matter 
within  the  jurisdiction  of  the  laws  ad- 
ministered by  the  Commissioner.  Action 
with  respect  to  such  meetings  and  cor- 
respondence does  not  constitute  final  ad- 
ministrative action  which  is  subject  to 
judicial  review  pursuant  to  S  2.11. 

(b)  "Ilie  Commissioner  may  conclude, 
in  his  discretion,  that  it  would  be  in  the 
public  Interest  to  hold  an  open  public 
meeting  to  discuss  a  matter  (or  class  of 
matters)  pending  before  the  Food  and 
Orug  Administration,  at  which  any  in- 
terested person  may  participate. 

<1)  "Hie  Commissioner  shall  give  pub- 
lic notice  through  the  public  calendar 
described  in  {  2.22(a)  of  the  time  and 
place  of  the  meeting  and  of  the  matters 
to  be  discussed,  and  may  also  publish 
such  notice  in  the  Federal  Register. 


(2)  The  meeting  shall  be  conducted  in- 
formally, Le.,  any  interested  person  may 
attend  and  participate  fully  in  the  dis- 
cussion without  giving  prior  notice  to  the 
agency  or  requesting  time  to  make  a 
presentation. 

(3)  No  transcript  or  recording  of  any 
such  meeting  shall  be  required.  A  writ- 
ten memorandiun  sununarizing  the  sub- 
stance of  the  meeting  shall  be  prepared 
by  a  representative  of  the  Pood  and  Drug 
Administration . 

(c)  Any  meeting  with  any  person  out- 
side the  Department,  Including  any  per- 
son in  the  executive  or  legislative  branch 
of  the  Federal  goveriunent.  relating  to  a 
pending  court  case,  administrative  hear- 
ing, or  other  regulatory  action  or  deci- 
sion, which  Involves  more  than  a  brief 
description  of  the  matter  shall  be  sum- 
marized in  a  written  memorandum  which 
shall  be  filed  in  the  administrative  file  on 
the  matter. 

(d)  Every  person  outside  the  Federal 
government  has  a  right  to  request  and 
obtain  a  private  meeting  with  a  repre- 
sentative of  the  Food  and  Drug  Adminis- 
tration In  agency  offices  to  discuss  any 
matter  in  which  he  is  Interested. 

(1)  The  person  requesting  such  a  meet- 
ing may  be  acccHnpanled  by  a  reasonable 
number  of  employees,  consultants,  or 
other  persons  with  whom  he  has  a  com- 
mercial arrangement  within  the  mean- 
ing of  S  4.81(a)  of  this  chapter.  Neither 
the  Food  and  Drug  Administration  nor 
any  other  person  may  require  the  at- 
tendance of  any  perscm  who  is  not  an 
employee  of  the  Executive  Branch  of  the 
Federal  Government  without  the  agree- 
ment of  the  person  requesting  the  meet- 
ing. Any  person  may  attend  by  mutual 
consent  of  the  person  requesting  the 
meeting  and  the  Food  and  Drug  Admin- 
istration. 

(2)  "nie  Food  and  Drug  Administra- 
tion shall  determine  which  representa- 
tives of  the  Food  and  Drug  Administra- 
tion shall  attend  the  meeting.  The  person 
requesting  the  meeting  may  request  but 
not  require  or  preclude  the  attendance 
of  any  specific  Food  and  Drug  Adminis- 
tration employee. 

(3)  Whenever  appropriate  (e.g.,  the 
meeting  involved  a  matter  covered  by 
paragraph  'c)  of  this  section  or  any 
other  important  matter,  a  decisioifon  an 
issue,  or  statements  or  advice  or  conclu- 
sions to  which  future  reference  may  be 
required  as  part  of  an  administrative 
record),  a  written  memorandum  sum- 
marizing the  substance  of  the  meeting 
shaU  be  prepared  by  a  representative  of 
the  Food  tuid  Drug  Administration. 

<4)  Any  person  who  wishes  to  attend 
a  specific  private  meeting,  but  who  is  not 
permitted  to  attend  because  the  person 
requesting  the  meeting  or  the  Food  and 
Drug  Administration  does  not  grant  per- 
mission for  such  attendance,  or  because 
it  is  conducted  by  telephone,  may  request 
and  obtain  a  separate  meeting  with  the 
Food  and  Drug  Administration  to  discuss 
the  same  matter  or  any  additional 
matter. 

(e)  Food  and  Drug  Administration 
employees  have  a  responsibility  to  meet 
with  all  segments  of  the  public  in  order 
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to  promote  the  objectives  of  the  laws  ad- 
ministered by  the  Food  and  Drug  Admin- 
istration and  the  agency.  In  pursuing  this 
responsibility  the  following  general  policy 
shall  apply  where  agency  employees  are 
invited  by  persons  outside  the  Federal 
(jrovernment  to  attend  or  participate  in 
meetings  outside  agency  offices  as  repre- 
sentatives of  the  agency. 

1 1)  A  person  outside  the  Executive 
Branch  of  the  Federal  (jovemment  may 
invite  an  agency  representative  to  attend 
or  participate  in  a  meeting  outside 
agency  offices.  The  agency  representa- 
tive is  not  obligated  to  attend  or  par- 
ticipate in  any  such  meeting,  but  may  do 
so  where  he  concludes  that  it  is  in  the 
public  interest  and  will  promote  the  ob- 
jectives of  the  act  and  the  ag«icy. 

(2)  An  agency  representative  may  re- 
quest that  any  such  meeting  be  an  open 
meeting  when  he  concludes  that  this 
would  be  in  the  public  Interest.  The 
agency  representative  may  agree  to  de- 
cline to  participate  in  any  such  meeting 
which  is  held  as  a  private  meeting,  de- 
pending upon  which  action  he  concludes 
will  best  serve  the  public  Interest. 

(3)  An  agency  representative  shall  not 
knowingly  participate  in  any  meeting 
which  is  closed  on  the  basis  of  sex,  race, 
or  religion. 

(4)  Any  such  meeting,  whether  open 
or  closed,  shall  be  subject  to  the  require- 
ments of  paragraph  (d)(3)  of  this  sec- 
tion with  respect  to  memoranda  sum- 
marizing the  substance  of  the  meeting. 

(f)  Representatives  of  the  Food  and 
Drug  Administration  may  Initiate  a 
meeting  or  correspondence  with  any  per- 
son outside  the  Federal  Government  with 
respect  to  any  matter  relating  to  the 
laws  administered  by  the  Commissioner. 

(1)  Any  meeting  initiated  by  the  PVx>d 
and  Drug  Administration  which  Involves 
a  small  number  of  interested  persons, 
e.g..  a  meeting  with  a  petitioner  w  with 
two  manufacturers  of  a  particular  prod- 
uct which  requires  additional  testing  or 
with  a  trade  association  employee  to  dis- 
cuss an  industry  labeling  problem,  may 
be  a  private  meeting.  Any  meeting  Ini- 
tiated by  the  Food  smd  Drug  Adminis- 
tration which  involves  a  Isirge  number  of 
Interested  persons,  e.g.,  10  manuf  £u;turers 
of  an  ingredient  to  discuss  appropriate 
testing  or  labeling,  shall  be  held  as  an 
open  conference  or  meeting  pursuant  to 
paragraph  (b)  of  this  section. 

(2)  Whenever  appropriate  (e.g..  the 
meeting  involved  a  matter  covered  by 
paragraph  (c)  of  this  section  or  any 
other  important  matter,  a  decision  on  an 
issue,  or  statements  or  advice  or  conclu- 
sions to  which  future  reference  may  be 
required  as  part  of  the  administrative 
record),  a  written  memorandum  sum- 
marizing the  substance  of  any  meeting 
shall  be  prepared  by  a  representative  of 
the  Food  and  Drug  Administration. 

(g)  Any  person  who  participates  in 
any  meeting  described  in  paragraphs  (b) 
through  (f )  of  this  section  may  prepare 
and  submit  to  the  Food  and  Drug  Ad- 
ministration for  inclusion  in  the  admin- 
istrative file  a  written  memorandum 
summarizing  the  substance  of  the 
meeting. 


(h»  All  memoranda  of  such  meetings 
prepared  by  a  representative  of  the  Food 
and  Drug  Administration^  or  by  any 
other  person  and  all  correspondence 
which  relate  to  any  matter  pending  be- 
fore the  agency  shall  prwnptly  be  filed 
in  the  relevant  administrative  file  of  the 
proceeding. 

(i>  Any  meeting  with  a  representative 
of  Congress  relating  to  a  pending  or  po- 
tential investigation,  inquiry,  or  hearing 
by  a  congressional  committee  or  a  mem- 
ber of  Congress  shall  be  summarized  in 
a  written  memorandum  which  shall  be 
forwarded  to  the  Food  and  Drug  Admin- 
istration, Office  of  Legislative  Services. 
This  provision  shall  not  restrict  the  right 
of  any  agency  employee  to  participate  in 
any  such  meeting. 

(j)  Any  meeting  of  an  advisory  com- 
mittee shall  be  subject  to  the  require- 
ments of  Subpart  D  of  this  part. 

(k>  Pursuant  to  42  U.S.C.  2631(a)(8). 
a  log  or  summary  shall  be  made  of  all 
meetings  held  between  representatives  of 
the  Food  and  Drug  Administration  and 
representatives  of  industry  and  other  in- 
terested parties  with  respect  to  Imple- 
mentation of  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968. 

§  2.16      Documentation  of  sipnificant  de- 
«-i«ions  in  adroiniBtrative  file« 

la)  The  provisions  of  this  section  shall 
apply  to  every  significant  Food  and  Drug 
Administration  decision  on  any  matter 
under  the  laws  administered  by  the  Com- 
missioner, whether  it  is  raised  formally. 
e.g.,  by  a  petition,  or  Informally,  e.g..  by 
correspondence. 

(b)  The  Food  and  Drug  Administra- 
tion employees  responsible  for  handling 
any  matter  shall  be  responsible  for  as- 
suring the  completeness  of  the  swlmlnls- 
trative  file  relating  to  it.  Such  file: 

(1)  Shall  contain  appropriate  docu- 
mentation of  the  basis  for  the  decision, 
including  relevant  evaluations,  reviews, 
memoranda,  letters,  opinion  of  constilt- 
ants,  minutes  of  meetings,  and  all  other 
written  documents  pertinent  to  the 
matter. 

(2)  Shall  contain  the  recommenda- 
tions and  decisions  of  Individual  em- 
ployees, including  supervisory  person- 
nel, responsible  for  handling  the  mattw. 

(1)  Such  reconunendatlons  and  deci- 
sions shall  reveal  any  significant  con- 
troversies or  differences  of  opinion  and 
their  resolution. 

(ii>  Any  agency  employee  working  oa 
a  matter  and,  consistent  with  the  prompt 
completion  of  his  other  assignments,  any 
agency  employee  who  has  worked  on  a 
matter  shall  have  the  opportimlty  to 
record  his  views  on  that  matter  In  a 
written  memorandum,  which  shall  be  In- 
cluded in  the  file. 

(c)  Each  written  document  placed  In 
such  an  administrative  file: 

(1)  Shall  relate  to  the  factual,  scien- 
tific, legal,  OT  related  issues  imder  con- 
sideration. 

(2)  Shall  be  dated  and  signed  by  the 
author. 

(3)  Shall  be  directed  to  the  file,  to  ap- 
propriate supervisory  personnd.  and  to 
other  appropriate  employees,  and  shall 


show  all  persons  to  wliom  copies  were 
s«it. 

(4>  Shall  avoid  defamatory  language. 
Intemperate  remarks,  undocumented 
charges,  or  irrelevant  matters  (e.g.,  per- 
sonnel complaints) . 

(5)  Shall,  if  it  records  the  views,  anal- 
yses, recommendations,  or  decisions  of 
any  agency  employee  in  addition  to  the 
author,  be  given  to  such  other  employees. 

(6)  Shall,  once  completed  (I.e.,  typed 
in  final  form,  dated,  and  signed) ,  not  be 
altered,  added  to.  or  removed.  Subse- 
quent additions  to.  or  revisions  of,  any 
such  document  shall  be  accomplished  by 
the  preparation  of  a  new  document. 

(d)  Memoranda  or  other  documents 
prepared  by  agency  employees  not  con- 
tained in  the  administrative  file  shall 
have  no  status  or  effect. 

(e)  All  Food  and  Drug  Administra- 
tion employees  working  on  a  matter  shall 
have  access  to  the  administrative  file 
on  that  matter,  as  appropriate  for  the 
conduct  of  their  work.  All  Pood  and  Drug 
Administration  emplojrees  who  have 
worked  on  a  matter  shall  have  access  to 
the  administrative  file  on  that  matter  so 
long  as  their  attention  to  their  assign- 
ments is  not  impeded.  Reasonable  re- 
strictions may  be  placed  upon  such  ac- 
cess to  assure  the  proper  cataloging  and 
storage  of  documents,  the  availability 
of  the  file  to  others,  and  the  complete- 
ness of  the  file  for  review. 

§2.17      Intirnal   agency    review   of   deri- 
sions. 

(a)  Any  decision  of  a  Food  and  Drug 
Administration  employee,  other  than  the 
Commissioner,  on  any  matter,  e.g.,  an 
informal  opinion  on  the  need  for  further 
animal  toxicology  tests  to  support  a  food 
additive  regulation  or  new  drug  applica- 
tion. Is  subject  to  review  by  the  employ- 
ee's supervisor  under  any  of  the  follow- 
ing circimistances : 

( 1 )  At  the  request  of  the  employee. 

(2)  On  the  initiative  of  the  supervisor. 

(3)  At  the  request  of  any  interested 
person  outside  the  agency. 

(4)  As  required  by  duly  promulgated 
delegations  of  authority. 

(b)  Such  review  shall  be  accomplished 
by  consultation  between  the  employee 
and  the  supervisor  or  by  review  of  the 
administrative  file  on  the  matter,  or  both. 
Such  review  shall  ordinarily  follow  t^e 
established  agency  channels  of  supepr- 
vision  or  review  for  that  matter.  '- 

(c)  Any  Interested  person  outside  the 
agency  may  request  internal  agency  re- 
view of  any  such  decision  through  the 
established  agency  channels  of  super- 
vision or  review  for  that  matter.  Per- 
sonal review  of  such  matters  by  bureau 
directors  or  the  office  of  the  Commis- 
sioner shall  take  place  for  any  of  the 
following  purposes: 

(1>  To  resolve  an  issue  which  csmnot 
be  resolved  at  lower  levels  within  the 
agency : 

(I)  Between  two  parts  of  a  bureau  or 
other  component  of  the  agency,  or 

(II)  Between  two  bureaus  or  other 
components  of  the  agency,  or 

(ill)  Between  the  agency  and  an  In- 
terested person  outside  the  agency. 
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(2)  To  review  policy  matters  requiring 
the  attention  of  bureau  or  agency  man- 
agement 

(3)  In  imusual  situations  requiring  an 
Immediate  review  in  the  public  Interest. 

(4)  As  required  by  duly  promulgated 
delegations  of  authority. 

(d)  Internal  agency  review  of  any 
such  decision  shall  be  based  upon  the 
data  and  information  available  in  the 
administrative  file.  In  the  event  that  any 
interested  person  presents  new  data  or 
information  not  contained  in  such  file, 
the  matter  shall  be  returned  to  the  ap- 
propriate lower  level  within  the  agency 
for  a  reevaluation  based  upon  such  new 
Information. 

§2.18      Di^srniiiKilicn    of    (l>-:ifi    I'r '<-i'ii! 
Regi«t<-r  nolii-c»  and  regulati<>ii». 

(a)  Any  representative  of  the  Food 
and  Drug  Admtnlstra4:ion  may  discuss 
orally  or  in  writing  with  any  interested 
person  ideas  and  recommendations  for 
Fkoeral  Register  notices  or  regulations. 
llie  Pood  and  Drug  Administration  wel- 
comes assistance  in  developing  ideas  for, 
and  in  gathering  the  data  and  informa- 
tion to  support,  notices  and  regulations. 

(b)  ( 1 )  Once  it  Is  determined  that  a 
proposed  notice  or  regiilation  will  be  pre- 
pared, the  general  concepts  may  be  dls- 
cossed  by  a  representative  of  the  Food 
and  Drug  Administration  with  any  inter- 
ested person.  Details  of  a  draft  of  a  pro- 
posed notice  or  regulation  may  be  dis- 
cussed with  any  person  outside  the  Ex- 
ecutive Branch  of  the  Federal  Govern- 
ment only  with  the  specific  permission  of 
the  Commissioner. 

(2)  A  draft  of  a  proposed  notice  or 
regulation  or  its  preamble,  or  any  por- 
tion thereof,  may  be  furnished  to  an  in- 
terested person  outside  the  Executive 
Branch  of  the  Federal  Government  only 
If  it  is  made  available  to  all  interested 
persons  by  a  notice  published  in  the  Fed- 
eral Register.  A  draft  of  a  proposed  no- 
tice or  regulation  so  made  available  may, 
without  the  prior  permission  of  the  Com- 
missioner, be  discussed  with  any  inter- 
ested person  to  clarify  and  resolve  ques- 
tions raised  and  concerns  expressed 
about  the  proposal. 

(c)  After  publication  of  a  proposed 
regulation  in  the  Federal  Register,  and 
before  preparation  of  a  draft  of  the  final 
regulation,  a  representative  of  the  Food 
and  Drug  Administration  may  discuss 
the  proposal  with  any  interested  person 
as  provided  in  paragraph  <b'>  (2)  of  this 
section. 

(d)  (1)  Details  of  a  draft  of  a  final  no- 
tice or  regulation  may  be  discussed  with 
any  interested  person  outside  the  Execu- 
tive Branch  of  the  Federal  Government 
only  with  the  specific  permission  of  the 
C<Mnmlssloner. 

(2)  A  draft  of  a  final  notice  or  regula- 
tion of  its  preamble,  or  any  portion  there- 
of, may  be  furnished  to  an  interested 
person  outside  the  Executive  Branch 
at  the  Federal  Govenwient  only  If  It  Is 
made  available  to  all  Interested  persons 
by  a  notice  published  In  the  Federal  Rkg- 
except  as  otherwise  provided  In 
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paragraphs  (g)  and  (j)  of  this  section.  A 
draft  of  a  final  notice  or  regulation  so 
made  available  to  any  interested  person 
may,  without  the  prior  permission  of  the 
Commissioner,  be  discussed  with  any  in- 
terested person  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(1)  The  final  notice  or  regulation  and 
its  preamble  shall  be  prepared  solely  on 
the  basis  of  the  administrative  record. 

(2)  If  any  additional  technical  infor- 
mation from  a  person  outside  the  Exec- 
utive Branch  of  the  Federal  government 
is  necessary  to  draft  the  final  notice  or 
regulation  or  its  preamble,  it  shall  be  re- 
quested by  the  Food  and  Drug  Adminis- 
tration in  general  terms  and  furnished 
directly  to  the  Hearing  Clerk  to  be  in- 
cluded as  part  of  the  administrative  rec- 
ord. 

(3)  If  direct  discussion  by  the  Food 
and  Drug  Administration  of  a  draft  of  a 
final  notice  or  regulation  or  its  preamble 
is  required  with  a  person  outside  the  Ex- 
ecutive Branch  of  the  Federal  Govern- 
ment, appropriate  protective  procedures 
will  be  undertaken  to  make  certain  that 
a  full  and  Impartial  administrative  rec- 
ord is  established.  Such  procedures  may 
include: 

(i)  The  scheduling  of  an  open  public 
meeting  conducted  pursuant  to  §  2.15(b) 
at  which  any  Interested  person  may  par- 
ticipate in  review  of  and  comment  on  the 
draft  document. 

(11)  The  preparation  of  a  tentative 
final  regulation  or  tentative  revised  final 
regulation  pursuant  to  §  2.10(f)  (9),  on 
which  all  interested  persons  will  be  given 
an  additional  period  of  time  for  oral  and 
written  comment. 

(e)  After  a  final  regulation  is  pub- 
lished in  the  Federal  Register,  a  repre- 
sentative of  the  Food  and  Drug  Admin- 
istration may  discuss  any  aspect  of  It 
with  any  interested  person. 

(f)  In  suldition  to  the  requirements 
of  this  section,  the  provisions  of  §  2.13 
shall  apply  to  the  promulgation  of  any 
regulation  subject  to  the  provisions  of 
S  2.12  and  Subpart  B  of  this  part. 

(g)  A  draft  of  a  final  food  additive, 
color  additive,  or  new  animal  drug  regu- 
lation or  a  proposed  or  final  antibiotic 
regulation  may  be  furnished  to  the  peti- 
tioner for  comment  on  the  technical 
accuracy  of  such  regulation.  Every  meet- 
ing with  a  petitioner  relating  to  such  a 
draft  shall  be  recorded  in  a  written 
memorandum,  and  all  such  memoranda 
and  correspondence  shall  be  filed  with 
the  Hearing  Clerk  as  part  of  the  ad- 
ministrative record  of  the  regulation, 
pursuant  to  the  provisions  of  §  2.15. 

(h)  Pursuant  to  42  U.S.C.  263f.  the 
Commissioner  is  required  to  consult  witti 
interested  persons  in  the  development 
of,  and  with  the  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee  (TEPRSSC)  before  prescrib- 
ing, any  performance  standard  for  an 
electronic  product.  Accordingly,  the 
Commissioner  shall  publish  in  the  Feb- 
eral  Register  an  announcement  when  a 
proposed  or  final  performance  standard. 
Including  any  amendment  thereof,  is 
being  considered  for  an  electronic  prod- 
uct, and  thereafter  any  draft  of  any 


such  document  shall  be  furnished  to  any 
interested  person  upon  request  and  may 
be  discussed  in  detail  with  any  interested 
person  at  any  time. 

(1)  The  provisions  of  §  2.15  shall  apply 
to  meetings  and  correspondence  relating 
to  draft  Federal  Register  notices  and 
regulations. 

(j)  The  provisions  of  this  section  re- 
stricting discussion  and  disclosure  of 
draft  Federal  Register  notices  and  reg- 
ulations shall  not  apply  to  those  situa- 
tions covered  by  §§  4.83  through  4.89  of 
this  chapter. 

§2.19      Advisory  upinioiis. 

(a)  Any  i>erson  may  request  an  ad- 
visoi-y  opinion  from  the  Commissioner 
with  respect  to  any  matter  of  general 
applicability  in  which  he  is  interested. 

(1)  Such  request  shall  be  granted 
whenever  feasible. 

(2)  Such  request  may  be  denied  if  any 
of  the  following  apply: 

(i)  The  request  contains  incomplete 
infoi-mation  on  which  to  base  an  In- 
formed advisory  opinion. 

<ii)  The  Commissioner  concludes  that 
an  advisory  opinion  cannot  reasonably 
be  given  on  the  matter  involved. 

( ill)  The  matter  Is  adequately  covered 
by  a  prior  advisory  opinion  or  a  regu- 
lation. 

(iv)  The  request  covers  a  particular 
product  or  Ingredient  or  label  and  does 
not  raise  a  policy  issue  of  broad  appli- 
cability. 

(v)  The  Commissioner  otherwise  con- 
cludes, in  his  discretion,  that  an  advisory 
opinion  would  not  be  in  the  public 
interest. 

(b)  A  request  for  an  advisory  opinion 
shall  be  submitted  in  accordance  with 
g  2.5,  shall  be  subject  to  the  provisions 
of  §  2.7(c)  through  (1),  and  shall  be  in 
the  following  form : 


(Date) 

Hearing  Clerk.  Food  and  Drug  AdmlnUtra- 
tlou,  Dei>artment  of  Healtb,  Education, 
and  Welfare.  Bm.  4-65,  5600  Fishers  Lane, 
RockvlUe.  MD  20857 

Request  for  Advisory  Opinion 

The  undersigned  suboute  this  request  for 
an  advisory  opinion  of  the  Commlasloner  of 

Food  and  Drugs  with  respect  to 

(the  general  nature  of  the  matter  Involved). 

A.  Issues  Involved. 

(A   concise  statement   of   the  issues  and 
questions  on  which  an  opinion  is  requested  ) 

B.  Statement  of  Facts  and  Law. 

(A   full   statement  of   all   facts  and   legal 
points  relevant  to  the  request.) 

The  undersigned  certifies  that,  to  the  best 
of  his  knowledge  and  belief,  this  request  in- 
cludes all  data,  information,  and  views  rele- 
vant to  the  matter,  whether  favorable  or  un- 
favorable to  the  position  of  the  undersigned, 
which  Is  the  subject  of  the  request. 
Very  truly  yours. 


(Signature) 


(Person  making 
request) 

(Mailing  address) 

(Telephone  number) 


1 
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jc)  The  Commissioner  may,  in  his  dis- 
cretion, handle  any  oral  «■  written  re- 
quest to  the  agency  as  a  request  for  an 
advisory  opinion,  in  which  case  the  re- 
quest shall  be  filed  with  ttie  Hearing 
Clerk  and  shall  be  subject  to  the  provi- 
sions of  this  section. 

(d)  Any  statement  of  policy  or  inter- 
pretation made  in  any  of  the  following 
docxunents,  unless  subsequently  r^udl- 
ated  by  the  agency  or  overruled  by  a 
court,  shall  constitute  an  advisory 
opinion: 

( 1 )  Any  portion  of  a  Federal  Register 
notice  other  than  the  text  of  a  proposed 
or  final  regulation,  e.g.,  a  notice  to  man- 
ufacturers or  a  preamble  to  a  proposed  or 
final  regulation. 

(2)  Trade  Correspondence  (T.C.  Nos. 
1-431  and  1A-8A  issued  by  the  Pood  and 
Drug  Administration  between  1938  and 
1946. 

(3)  Compliance  Policy  Guides  issued 
by  the  Food  and  Drug  Administration 
beginning  in  1968  and  codified  in  the 
Compliance  Policy  Guides  manual 

(4)  Other  documents  specifically  iden- 
tified as  advisory  opinions,  e.g.,  advisory 
opinions  on  the  performance  standard 
for  diagnostic  x-ray  systems.  Issued  prior 
to  July  1,  1975,  and  filed  in  a  permanent 
public  file  for  such  prior  advisory  («>in- 
lons  maintained  in  the  Public  Records 
and  Documents  Center. 

(5)  Guidelines  issued  by  the  Food  and 
E>rug  Administration  pursuant  to  §  2.20 
(b). 

(e)  An  advisory  opinion  represents  the 
formal  position  of  the  Food  and  Drug 
Administration  on  the  matter  involved, 
and  except  as  provided  in  paragrs^h  (f ) 
of  this  section  obligates  the  agency  to  fol- 
low it  tmtil  it  is  amended  or  revoked.  "Hie 
Commissioner  shall  not  recommend  legal 
action  against  any  person  or  product 
with  respect  to  any  action  taken  In  con- 
formity with  an  advisory  opinion  which 
has  not  been  amended  or  reveled. 

(f )  In  unusual  situations  involving  an 
Immediate  and  significant  danger  to 
healtti,  the  Commissioner  may  take  ap- 
propriate civil  enforcement  action  con- 
trary to  an  advisory  opinion  Issued  pur- 
suant to  this  section  prior  to  amending 
or  revoking  such  advisory  opinion  as  pro- 
vided in  paragraph  (g)  of  tills  section. 
Such  action  shall  be  taken  only  with  the 
approval  of  the  Commissioner,  which 
may  not  be  delegated.  Appropriate 
amendment  or  revocation  of  the  advisory 
opinion  Involved  shall  be  «cpedlted. 

(g)  An  advisory  opinion  may  be 
amended  or  revoked  at  any  time  after  it 
has  been  issued.  Nottee  of  such  amend- 
ment or  revocation  shall  be  given  In  the 
same  manner  in  which  notice  was  <Hig- 
inaUy  given  of  the  advisory  opinion  or 
in  the  Federal  Register,  and  in  any 
event  shall  be  placed  on  public  display 
as  part  of  the  file  on  the  matter  In  the 
office  of  the  Hearing  Clerk.  The  Hearing 
Clerk  shsJl  maintain  a  separate  chrcHio- 
logical  index  of  all  suivlsory  oplnlMis 
filed.  The  index  shall  specify  the  date  of 
the  request  for  the  advisory  opinion,  the 
date  of  the  opinion,  and  IdentlflcatKn  of 
the  appropriate  file. 


(h)  Action  undertaken  or  completed 
in  conformity  with  an  advisory  opin- 
ion issued  pursuant  to  this  paragraph 
which  has  subsequently  been  amended  or 
revoked  shall  remain  acceptable  to  the 
Food  and  Drug  Administration  unless  the 
Commissioner  determines  that  substan- 
tial public  interest  considerations  pre- 
clude such  continued  acceptance.  When- 
ever possible,  an  amended  or  revoked  ad- 
visory opinion  shall  state  when  It  has 
been  determined  that  action  previously 
undertaken  or  completed  in  conformity 
with  a  prior  advisory  opinion  does  not 
remain  acceptable,  and  any  transition 
period  that  may  be  applicable. 

(i)  Any  interested  perscai  may  submit 
written  comments  on  an  advisory  opin- 
ion or  modified  advisory  opinlMi.  Three 
copies  of  any  comments  shall  be  sent  to 
the  Hearing  Clerk  for  inclusicxi  in  the 
public  file  on  the  advisory  opinion.  Indi- 
viduals may  submit  only  one  copy.  Svich 
comments  shall  be  considered  In  deter- 
mining whether  further  modification  of 
an  advisory  opinion  is  warranted. 

( j )  An  advisory  (pinion  may  be  used  in 
administrative  or  coUrt  proceedings  to 
illustrate  acceptable  and  unacceptable 
procedures  or  standards,  but  not  as  a 
legal  requirement. 

(k)  A  statement  made  or  advice  pro- 
vided by  an  employee  of  the  Pood  and 
Drug  Administration  shall  ccmstltute  an 
advisory  opinion  only  if  it  is  issued  in 
writing  pursuant  to  this  section.  A  state- 
ment or  advice  given  by  a  Pood  and  Drug 
Administration  employee  orally,  or  given 
in  writing  but  not  pursuant  to  this  sec- 
tion or  §  2.20,  is  an  informal  communi- 
cation that  represents  the  best  Judgment 
of  that  employee  at  that  time  but  does 
not  constitute  an  advisory  opinion,  does 
not  necessarily  represent  the  formal  posi- 
tion of  the  Food  and  Drug  Administra- 
tion, and  thus  does  not  bind  or  otherwise 
otdigate  or  ctMnmit  the  agency  to  the 
views  expressed. 

§  2^0  Food  and  Drug  Admlnislration 
regtdaliong,  guidelines,  recommenda- 
tions, and  agreements. 

(a)  Regulations.  All  Food  and  Drug 
Administration  regulations  having  gen- 
eral api^icability  and  legal  effect  shall 
be  promulgated  in  the  Federal  Rkcister 
pursuant  to  §  2.10  or  §  2.12  and  codified 
in  the  Code  of  Federal  Regulations. 
Regulations  may  contain  provisions 
which  will  be  enforced  as  legal  require- 
ments, or  which  are  intended  only  as 
guidelines  and  recommendations,  or  both. 
The  dissemination  of  draft  notices  and 
regiilations  shall  be  subject  to  the  pro- 
visions of  S  2.18. 

(b)  Guidelines.  All  Pood  and  Drug  Ad- 
ministratkm  guidelines  having  general 
applicability  shall  be  included  in  the 
public  file  of  guidelines  established  by 
the  Hearing  Clerk,  pursuant  to  this  pcu-a- 
graph,  imless  they  have  been  published 
in  the  Federal  Register  as  regiilations 
pursuant  to  paragraph  (a)  of  this  sec- 
tion. 

(1)  Guidelines  establish  principles  or 
practices  of  general  applicability  and  do 
not  Include  decisions  or  advice  limited 


to  pailicular  situations.  Guidelines  re- 
late to  such  matters  as  performance 
characteristics,  preclinical  and  clinical 
test  procedures,  manufacturing  prac- 
tices, product  standards,  scientific  pro- 
tocols, compliance  criteria,  ingredient 
specifications,  labeling,  or  other  tech- 
nical or  policy  criteria.  Guidelines  state 
procedures  or  standards  of  general  ap- 
plicability that  are  not  legal  require- 
ments but  that  are  acceptable  to  the 
Food  and  Drug  Administration  for  a  sub- 
ject matter  which  falls  within  the  laws 
administered  by  the  Commissiwier.  e.g.. 
a  protocol  for  a  particular  type  of  animal 
to.xicity  test  or  hiynan  clinical  trial. 

(i)  A  person  may  rely  upon  a  guideline 
with  assurance  that  it  is  acceptable  to 
the  Food  and  Drug  Administration,  or 
may  folow  different  procedures  or 
standards.  Where  a  person  chooses  to 
use  different  procedures  or  standards,  he 
may,  but  is  in  no  instance  required  to. 
discuss  the  matter  in  advance  with  the 
Food  and  Drug  Administration  to  pre- 
vent the  expenditure  of  money  and  ef- 
fort on  activity  that  may  later  be  deter- 
mined to  be  unacceptable. 

(ii)  Use  of  testing  guidelines  estab- 
lished by  the  Food  and  Drug  Adminis- 
tration assures  acceptance  of  a  test  as 
scientifically  valid,  if  properly  con- 
ducted, but  does  not  assure  approval  of 
any  ingredient  or  product  so  tested.  The 
results  of  any  such  test  or  other  available 
information  may  require  disapproval  or 
that  additional  testing  be  undertaken. 

(2)  A  guideline  represents  the  formal 
position  of  the  Food  and  Drug  Adminis- 
tration on  the  matter  involved,  and  ex- 
cept as  provided  in  paragraph  (b)  (3)  of 
this  section,  obligates  the  agency  to  fol- 
low it  until  it  is  amended  (m*  revoked. 
The  Commissioner  'shall  not  recommend 
legal  action  against  any  person  or  prod- 
uct with  respect  to  any  action  taken  In 
conformity  with  a  guideline  Issued  pur- 
suant to  this  section  that  has  not  been 
amended  or  revoked. 

(3)  In  unusual  situations  Involving  an 
Immediate  and  significant  danger  to 
health,  the  Commissioner  may  take  ap- 
propriate civil  enforcement  action  con- 
trary to  a  guideline  issued  pursuant  to 
paragraph  (b)  of  this  section  prior  to 
amending  or  revoking  such  guideline  as 
provided  in  paragraph  (b)  (5>  of  this 
section.  Such  action  shall  be  taken  only 
with  the  approval  of  the  Comm<<:Moner. 
which  may  not  be  delegated.  Appronri- 
ate  ameidment  or  revocation  of  the 
guideline  involved  shall  be  expedited. 

(4)  A  guideline  shall  be  Included  in 
the  public  file  upon  approval  of  the 
guideline  by  the  relevant  bureau  dlrc- 
tor  and  publication  by  the  CommisslMier 
in  the  Federal  Register  of  a  notice  of 
its  availability.  The  notice  shall  state  (D 
the  title  of  the  gtiideline,  (11)  the  subject 
matter  it  covers,  and  (ill)  the  office  or 
individual  responsible  for  maintaining 
the  guideline. 

(5)  A  guideline  may  be  amended  or  re- 
voked upcm  approval  of  the  amended 
guideline  or  revocation  of  the  guideline 
by  the  relevant  bureau  director  and 
publication  by  the  Oommlssioner  in  the 
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Federal  Register  of  a  notice  of  such 
amendment  or  revxxiation.  The  notice 
shall  state  (i)  the  tlUe  of  the  guideline, 
111)  the  subject  matter  It  covers,  and 
'iii)  the  office  or  Individual  responsible 
for  maintaining  the  guideline.  All  origi- 
nal guidelines  and  subsequent  amend- 
ments shall  be  retained  in  the  public  file 
on  a  permanent  basis  so  that  a  complete 
record  of  the  development  of  each  guide- 
line remains  available. 

<6)  Action  undertaken  or  completed 
in  conformity  with  a  guideline  issued 
pursuant  to  paragraph  (b)  of  this  sec- 
tion which  has  subsequently  been 
amended  or  revoked  shall  remain  ac- 
ceptable to  the  Food  and  Drug  Admin- 
istration unless  the  Commissioner  de- 
termines that  substantial  public  inter- 
est considerations  preclude  such  con- 
tinued acceptance.  Such  determination 
may  be  made  at  the  time  of  or  subse-  • 
quent  to  amendment  or  revocation  of  the 
guideline.  Whenever  possible,  the  notice 
at  an  amended  or  revoked  guideline  pub- 
lished pursuant  to  paragraph  (b)  (3)  of 
this  section  shall  state  when  it  has  been 
determined  that  action  previously  imder- 
taken  or  completed  in  conformity  with  a 
prior  guideline  does  not  remain  accept- 
able, and  any  transition  period  that  may 
be  applicable. 

<7)  The  notice  of  a  guideline  or 
amended  or  revoked  guideline  published 
pursuant  to  paragraph  (b)  (2)  or  (3) 
of  this  section  shall  state  that  any  In- 
terested person  may  submit  written  com- 
ments on  the  guideline  or  amended 
guideline.  Two  copies  of  any  comments 
shall  be  sent  to  the  Public  Records  and 
Docimients  Center  for  inclusion  in  the 
public  file  on  the  guideline  and  two  cop- 
ies shall  be  sent  to  the  office  or  individual 
designated  In  the  notice  as  responsible 
for  maintaining  the  guideline.  Such  com- 
ments shall  be  considered  in  determining 
wheUier  further  amendments  to  or  re- 
Instltution  of  a  guideline  are  warranted. 

(8)  A  guideline  may  be  used  in  admin- 
istrative or  court  proceedings  to  illustrate 
acceptable  and  imacceptable  procedures 
or  standards,  but  not  as  establishing  a 
legal  requirement. 

(9)  A  statement  relating  to  acceptable 
procedures  or  standards  given  by  a  Food 
and  TDrug  Administration  employee 
orally,  or  in  writing  but  not  pursuant  to 
S  2.19  or  this  section,  is  an  informal 
communication  that  represents  the  best 
judgment  of  that  employee  at  that  time 
but  does  not  constitute  a  guideline,  does 
not  necessarily  represent  the  formal 
position  of  the  Food  and  Drug  Admin- 
istration, and  thus  does  not  bind  or 
otherwise  obligate  the  agency  to  the 
views  expressed. 
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(10)  Because  of  the  large  nimiber  Of 
analytical  methods  involved  in  Food  and 
Drug  Administration  activities,  tbelr 
length  and-  complexity,  and  the  volume 
and  frequency  of  amendment,  the  provi- 
sions of  paragraph  (b)  (4)  of  this  sec- 
tion shall  not  apply  to  such  material 
except  to  the  extent  that  the  Commis- 
sioner concludes,  in  his  discretion,  that 
particular  analytical  methods  should  be 
included  in  the  public  file  for  a  particu- 
lar purpose.  Food  and  Drug  Administra- 
tion analytical  methods  are  available  for 
public  disclosure  pursuant  to  the  provi- 
sions of  Part  4  of  this  chapter. 

(11)  The  dissemination  of  draft  guide- 
lines shall  be  subject  to  the  same  provi- 
sions as  the  dissemination  of  draft  no- 
tices and  regulations  pursuant  to  §  2.18. 

(c)  Recommendations.  In  addition  to 
the  guidelines  subject  to  paragraph  (b) 
of  this  section,  the  Pood  and  Drug  Ad- 
ministration often  formulates  and  dis- 
seminates recommendations  about  mat- 
ters which  are  authorized  by,  but  do  not 
involve  direct  regulatory  action  under, 
the  laws  administered  by  the  Commii- 
sioner,  e.g.,  model  state  and  local  ordi- 
nances, or  personnel  practices  for  reduc- 
ing radiation  exposure,  issued  pursuant 
to  42  U.S^C.  243  and  263d(b).  Such  rec- 
ommendations may,  in  the  discretion  of 
the  Commissioner,  be  handled  pursuant 
to  the  procedures  established  In  para- 
graph <b)  of  this  section,  except  that 
such  recommendations  shall  be  included 
in  a  separate  public  file  of  recommenda- 
tions established  by  the  Public  Recorfls 
and  Documents  Center  and  shall  be  sep- 
arated from  the  guidelines  in  the  notice 
of  availability  published  in  the  Federal 
Register,  or  be  published  in  the  Federal 
Register  as  regulations  pursuant  to 
paragraph  (a)  of  this  section.  • 

(d)  Agreements.  All  formal  agree- 
ments, memoranda  of  understanding,  or 
other  similar  written   documents  exe- 

,  cuted  by  the  Food  and  Drug  Administra- 
tion and  another  person  shall  be  included 
in  the  public  file  on  agreements  estab- 
lished by  the  Public  Records  and  Docu- 
ments Center  pursuant  to  §  4.108  of  thiis 
chapter.  Any  such  document  not  included 
in  the  public  file  shall  be  deemed  to  be 
rescinded  and  shall  have  no  force  or 
effect  whatever. 

§  2.21      Partiripalion  in  outride  >laiiclanl- 
!>elting  activities. 

(a)  General.  This  section  applies  to 
particiimtion  by  Food  and  Drug  Admin- 
istration employees  in  any  standard- 
setting  activities  outside  the  Food  aad 
Drug  Administration.  Standard-setting 
activities  include  such  matters  as  tbe 
development  of  performance  character- 


istics, testing  methodology,  manufactur- 
ing practices,  product  standards,  scien- 
tific protocols,  compliance  criteria,  in- 
gredient specifications,  labeling,  or  other 
technical  or  policy  criteria.  The  Food 
apd  Drug  Administration  encourages 
employee  participation  in  outside  stand- 
ard-setting activities  that  are  in  the  pub- 
lic interest. 

(b)  Standard-setting  activities  ty 
other  Federal  government  agencies,  tl) 
Any  Pood  and  Drug  Administration  em- 
ployee may  participate  in  such  activities 
after  the  approval  by  the  appropriate 
bureau  director  or  the  Commissioner  of 
Form  PHS-3763  "Request  for  approval 
of  appointment  as  liaison  representa- 
tive." 

(2)  The  Form  PHS-3763  and  aU  per- 
tinent background  Information  describ- 
ing such  activities  shall  be  Included  in 
the  public  file  on  standard-setting  activ- 
ities established  in  the  Public  Records 
and  Documents  Center. 

(3)  If  any  members  of  the  public  are 
invited  by  the  Food  and  Drug  Adminis- 
tration to  present  views  to,  or  to  accom- 
pany, the  Food  and  Drug  Administra- 
tion employee  at  any  meeting,  such  invi- 
tations shall  be  extended  to  a  representa- 
tive sampling  of  the  public.  Including 
consumer  groups.  Industry  associations, 
professional  societies,  and  academic 
institutions. 

(4)  A  Food  and  Drug  Administration 
employee  appointed  as  the  liaison  repre- 
sentative to  such  an  activity  shall  refer 
all  requests  for  information  about  or  par- 
ticipation in  the  activity  involved  to  the 
group  or  organization  responsible  for 
such  Activity. 

(cy  Standard-setting  activities  by 
Stat&and  local  government  agencies  and 
by  United  Nations  organizations  and 
other  international  organizations  and 
foreign  governments  pursuant  to  treaty. 
(1)  Any  Food  and  Drug  Administration 
employee  may  participate  in  such  activi- 
ties after  the  approval  by  the  appropri- 
ate bureau  director  or  the  Commissioner 
of  Form  PHS-3763. 

(2)  The  Form  PHS-3763  and  all  perti- 
nent background  information  describing 
such  activities  shall  be  included  in  the 
public  file  on  standard-setting  activities 
established  in  the  Public  Records  and 
Documents  Center. 

(3)  The  availability  for  public  disclo- 
sure of  records  relating  to  such  activities 
shall  be  governed  by  the  regulations  in 
Part  4  of  this  chapter. 

(4)  If  any  members  of  the  public  are 
Invited  by  the  Food  and  Drug  Adminis- 
tration to  present  views  to,  or  to  accom- 
pany, the  Food  and  Drug  Administration 
employee  at  any  meeting,  such  invita- 
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tions  shall  be  extended  to  a  representa- 
tive sampling  of  the  public,  including 
consumer  groups,  industrj^  associations, 
professional  societies,  and  academic 
institutions. 

(5)  A  Food  and  Drug  Administration 
employee  appointed  as  the  liaison  repre- 
sentative to  such  an  acti\ity  shall  refer 
aU  requests  for  information  about  or  par- 
ticipation in  the  activity  involved  to  the 
group  or  organization  responsible  for 
such  activity. 

(d)  Standard-setting  activities  by  pri- 
vate groups  and  organizations.  (1)  Any 
Pood  and  Drug  Administration  employee 
may  engage  in  such  activities  after  the 
approval  by  the  appropriate  bureau  di- 
rector or  the  Commissioner  of  Form 
PH55-3763.  A  request  for  such  official  par- 
ticipation shall  be  made  by  the  group  or 
organization  m  writing,  shall  describe 
the  scope  of  the  activity  involved,  and 
shall  demonstrate  that  the  muiimum 
standards  set  out  in  paragraph  (d)  (5)  of 
this  section  are  met  by  the  activity  in- 
volved. Except  as  provided  in  paragraph 
(d)  (7)  of  this  section,  any  such  request 
that  is  granted  shall  be  the  subject  of  a 
letter  from  the  Commissioner  or  the  bu- 
reau director  to  the  organization  stating: 

(i)  Whether  participation  by  the  indi- 
vidual will  be  as  a  voting  or  nonvoting 
liaison  representative. 

(ii)  That  participation  by  the  indi- 
vidual shall  not  connote  Food  and  Drug 
Administration  agreement  with,  or  en- 
dorsement of.  any  decisions  reached. 

(iii)  That  participation  by  the  individ- 
ual disqualifies  him  from  serving  as  the 
deciding  official  on  the  standard  involved 
if  it  should  later  come  before  the  Food 
and  Drug  Administration.  The  "deciding 
official"  is  the  person  who  signs  a  docu- 
ment ruling  upon  such  standard. 

(2)  The  letter  requesting  official  Food 
and  Drug  Administration  participation, 
the  Form  PHS-3763,  and  the  Conmils- 
sloner's  or  bureau  director's  letter,  to- 
gether with  all  pertinent  background  in- 
formation describing  the  activities  in- 
volved, shall  be  included  in  the  public 
file  on  standard -setting  activities  estab- 
lished in  the  Public  Records  and  Docu- 
ments Center. 

(3)  The  availability  for  public  disclo- 
sure of  records  relating  to  such  activities 
shall  be  governed  by  the  regulations  in 
Part  4  of  this  chapter. 

(4)  A  Pood  and  Drug  Administration 
employee  appointed  as  the  liaison  repre- 
sentative to  such  tin  activity  shall  refer 
all  requests  for  information  about  or 
participation  in  the  activity  involved  to 
the  group  or  organization  responsible  for 
such  activity. 

(5)  The  following  minimiun  standards 
shall  apply  to  all  outside  private  stand- 
ard-setting activities  in  which  Pood  and 


Drug  Administration  employees  partici- 
pate. 

<i)  The  activities  shall  be  based  upon 
consideraticn  of  sound  scientific  and 
technological  information,  shall  permit 
revision  on  the  basis  of  new  information, 
and  shall  be  de&igiied  to  prot^K-t  the  pub- 
lic agairist  misaie,  ineffective,  or  decep- 
tive products  or  practices. 

(ii)  The  activities  and  resulting  stand- 
ards shall  not  be  designed  for  the  eco- 
nomic benefit  of  any  company,  group,  or 
organization,  shall  not  be  used  as  de-.ices 
for  such  antitrust  violations  as  ti.xing 
prices  or  hindering  co:npetition,  and 
shall  not  iiivoKe  establishment  of  cer- 
tification or  specific  approval  of  indi- 
vidual products  or  services. 

(iii>  The  group  or  organization  re- 
sponsible for  the  standard-setting  ac- 
tivities shall  have  a  procedure  through 
wliich  any  interested  person  shall  have 
an  opportunity  to  provide  inTormation 
and  views  on  the  activities  and  standards 
involved,  without  the  payment  of  fees, 
and  such  information  and  views  shaU 
be  considered.  The  manner  in  which  this 
is  accomplished,  including  whether  such 
presentation  shall  be  in  person  or  in 
writing,  shall  be  decided  by  the  group  or 
organization  responsible  for  the  activi- 
ties. 

(6)  Membership  of  a  Food  and  Drug 
Administration  employee  in  an  organiza- 
tion that  also  conducts  standard-setting 
activities  does  not  invoke  the  provisions 
of  this  paragraph  unless  the  employee 
participates  in  such  standard-setting  ac- 
tivities. Participation  in  any  standard- 
setting  activity  shall  be  subject  to  the 
provisions  of  this  paragraph. 

(7)  The  Commissioner  may  determine 
in  writing  that,  because  direct  involve- 
ment by  the  Food  and  Drug  Administra- 
tion in  a  particular  standard-setting 
activity  is  in  the  public  interest  and  will 
promote  the  objectives  of  the  act  and 
the  agency,  such  participation  shall  be 
exempt  from  the  requirements  set  forth 
in  paragraph  (d)  (1)  (ii)  and/or  (iii)  of 
this  section.  Any  such  determination 
shall  be  included  in  this  public  file  on 
standard -setting  activities  established 
by  the  Public  Records  and  Documents 
Center  and  in  any  relevant  administra- 
tive file.  Such  activities  may  include  the 
establishment  and  validation  of  analyti- 
cal methods  for  regulatory  use,  drafting 
uniform  laws  and  regulations,  and  the 
development  of  recommendations  con- 
cerning public  health  and  preventive 
medicine  practices  by  national  and  in- 
ternational organizations. 

(8)  Because  of  the  close  daily  coopera- 
tion between  the  Food  and  Drug  Admin- 
istration and  the  associations  of  State 
and  local  government  officials  listed  be- 
low, and  the  large  number  of  agency 
employees  who  are  members  of  or  work 


with  these  associations,  such  participa- 
tion in  the  activities  of  these  associa- 
tions shall  be  exempt  from  the  provi- 
sions of  paragi-aphs  'd'li)  through  (d) 
'7'  of  this  section,  except  that  a  list  of 
all  committees  and  other  groups  of  these 
associations  shall  be  included  in  the  pub- 
lic file  on  standard-setting  activities 
established  in  the  Public  Recwds  and 
Documents  Center: 

'i>  Association  of  Food  and  Drug 
Officials. 

(ii>  International  Asso«:iation  of  Milk, 
Pood  and  Environmental  Sanitarians. 
Inc. 

liii)  Conference  of  Radiation  Control 
Program  Directors. 

(iv>  Association  of  American  Feed 
Control  Officials.  Inc. 

iv  National  Environmental  Health 
A.'^sociation. 

tvi>  National  Conference  on  Weights 
and  Measures. 

ivu>  American  Public  Healtli  Associ- 
ation. 

(viii'  Conference  of  State  Sanitary 
Engineers. 

tix'  National  Conference  or.  Inter- 
state Milk  Shipments. 

fx)  National  Shellfish  Sanitation 
Program. 

'xi)   Interstate  Seafood  Seminar. 

<xii)  Association  of  Official  Analytical 
Chemists. 

§  2.22      Public  calf  ndar. 

I  a)  Prospective  public  calendar  o1 
public  proceedings,  a)  A  public  calendar 
shall  be  prepared  and  made  publicly 
available  each  week  showing,  to  the  ex- 
tent feasible,  for  the  following  4  weeks 
all  public  meetmgs,  public  conferences, 
pubhc  hearings,  public  advisory  commit- 
tee meetings,  public  seminars,  and  other 
public  proceedings  of  the  Food  and  Drug 
Administration,  and  other  significant 
public  events  involving  the  Food  and 
Drug  Administration,  e.g  .  congressional 
hearings  and  trial  or  argtmient  of  coiyt 
cases. 

( 2 )  A  copy  of  this  public  calendar  shall 
be  placed  on  public  display  in  the  follow- 
ing places: 

li)  Office  of  the  Hearing  Clerk. 

(11)  Office  of  the  Assistant  Commis- 
sioner for  Public  Affairs. 

(iii)   A  central  place  in  each  bureau. 

(iv)   A  central  place  in  each  field  office. 

(V)  A  central  place  at  the  National 
Center  for  Toxicological  Research. 

(b)  Retrospective  public  calendar  of 
meetings.  (DA  public  calendar  shall  be 
prepared  and  made  publicly  available 
each  week  showing  for  the  previous  wedc 
all  meetings  with  persons  outside  the 
Executive  Branch  of  the  Federal  Gov- 
ernment and  other  significant  events  in- 
volving the  representatives  of  the  Food 
and    Drug    Administration    designated 
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imder  paragraph  (b)  <3)  of  this  section, 
except  that  telephone  conversations  shall 
be  included  on  an  optional  basis  and 
meetings  with  the  working  press,  except 
for  "house  organs"  (i.e.,  publications  of 
tircns  that  manufacture  or  distribute  reg- 
ulated products,  or  industry  associa- 
tions) .  and  with  on-site  contractors  shall 
not  be  included.  Meetings  with  members 
of  the  judiciary,  representatives  of  Con- 
gress, or  staffs  of  congressional  commit- 
tees shall  be  included  when  the  meeting 
relates  to  a  pending  court  case,  admin- 
istrative hearing,  or  other  regulatory  ac- 
tion or  decision  and  involves  more  than  a 
brief  description  of  the  matter. 

(2)  Such  calendar  shall  include  all 
meetings,  conferences,  seminars,  social 
events  sponsored  by  the  regulated  in- 
dustry, and  speeches.  The  calendar  shall 
specify  the  date,  the  person  involved,  and 
the  subject  matter  involved.  Where  more 
than  one  Food  and  Drug  Administration 
representative  is  in  attendance,  only  the 
presiding  or  head  representative  shall  re- 
port the  meeting  on  the  public  calendar. 
If  a  large  number  of  persons  are  in- 
volved, the  name  of  each  need  not  be 
specified.  Meetings  the  existence  of  which 
would  prejudice  law  enforcement  activi- 
ties 'e.g..  a  meeting  with  an  informant^ 
or  invade  privacy  'e.g.,  a  meeting  with  a 
candidate  for  po.ssible  employment  in  the 
Pood  and  Drug  Administration)  shall  not 
be  reported. 

f3>  The  following  Food  and  Drug  Ad- 
mini<5tration  representatives  and  their 
deputies  shall  be  subject  to  the  require- 
ments of  paragraphs  (b)  (I)  and  (2)  of 
this  section: 

'  i>  Commissioner  of  Food  and  Drugs. 

'li>  Deputy  Commissioner. 

aii>  Associate  Commissioners. 

<iv)  .Assistant  Commissioners. 

fv>  Executive  Director  for  Regional 
Operations. 

<vi>  Director,  OfRce  of  Legislative 
Services. 

(vii'>  Director.  National  Center  for 
Toxicolotjical  Research. 

<viii)  Bureau  Directors. 

(ix)  Chief  Counsel  for  the  Food  and 
Drug  Administration,  or  any  representa- 
tive of  his  offlce  attending  in  his  behalf. 

(4)  A  copy  of  this  public  calendar  shall 
be  placed  on  public  display  in  the  fol- 
lowing places: 

(1>  Office  of  the  Hearing  Clerk. 

(li)  Office  of  the  Assistant  Conunis- 
sloner  for  Public  AfTalrs. 

<iii)   A  central  place  in  each  bureau. 

(iv)  A  central  place  in  each  field  office. 

<v)  A  central  place  at  the  National 
Center  for  Toxicological  Research. 

§  2.23      Rcpr<>«rnlation    by    an    orRaniza- 
lion. 

(a)  An  organization  may  represent  its 
members  by  filing  petitions,  comments, 
and  objections,  and  otherwise  participat- 
ing in  any  administrative  proceeding 
subject  to  this  part. 

(b)  Any  such  petitions,  comments,  ob- 
jections, or  other  representations  by  an 
organization  shall  not  abridge  the  right 
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of  any  member  to  take  any  action  of  a 
similar  type  in  its  own  name.  S 

(c)  It  is  requested  that  each  organiza- 
tion participating  in  Food  and  Drug  Ad- 
ministration administrative  proceedings 
file  annually  a  current  list  of  all  of  the 
members  of  .such  organization  with  the 
Hearing  Clerk  for  permanent  filing. 

(d)  The  filling  by  an  organization  of 
an  objection  or  request  for  hearing  pur- 
suant to  5S  2.110  through  2.112  shall  not 
provide  to  any  member  any  legal  right 
with  respect  to  such  objection  or  re- 
quest for  hearing  that  the  member  may 
exercise  in  its  own  name.  Any  member 
of  an  oi-ganization  wishing  to  so  file  an 
objection  or  request  for  a  hearing  to  ob- 
tain legal  rights  thereunder  shall  do  so 
in  its  own  name. 

(e)  In  any  court  proceeding  in  which 
an  organization  participates,  the  Com- 
missioner will  take  appropriate  legal 
measures  to  have  the  case  brought  or 
considered  a.':  a  class  action  or  other^^ise 
as  binding  upon  all  members  of  the  orga- 
nization except  those  specifically  ex- 
chided  by  name  for  the  reason  that  the 
organization  does  not  represent  their 
views.  Regardless  whether  the  case  is 
brought  or  considered  as  a  class  action 
or  as  otherwise  binding  upon  all  members 
of  the  organization  except  those  vspecifi- 
cally  excluded  by  name,  the  Commis- 
sioner will  take  the  position  in  any  sub- 
sequent suit  involving  the  same  issues 
and  any  member  of  the  organization  that 
such  issues  are  precluded  from  further 
litigation  by  such  member  pursuant  to 
the  doctrines  of  collateral  estoppel  or  res 
judicata. 


PART  6 — ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

5  6.4      [.Amended] 

4.  In  Part  6,  by  amending  §  6.4(a)  (2) 
to  change  the  reference  to  "§  2.121"  to 
read  "Subpart  B  of  Part  5". 


§  2.24-      Selil«»nient  proposal)!. 

At  any  time  in  the  course  of  any 
proceeding  subject  to  this  part,  any  per- 
son may  propose  settlement  of  any  of  the 
issues  involved.  All  participants  in  any 
proceeding  shall  have  an  opportunity 
to  consider  any  proposed  settlement.  Un- 
accepted proposals  of  settlement  and  re- 
lated matteis,  e.g.,  proposed  stipulations 
not  agreed  to,  shall  not  be  admissible  in 
evidence  in  any  administrative  proceed- 
ing of  the  Food  and  Drug  Administra- 
tion. The  Food  and  Drug  Administration 
will  oppose  the  admission  in  evidence  of 
any  such  information  in  any  court  pro- 
ceeding or  in  any  other  administrative 
proceeding. 

§  2.25      Waiver,    suspen<iion,    or    modifi- 
cation of  procedural  require monl,«. 

The  Commissioner  or  the  presiding  offi- 
cer, with  respect  to  matters  pending 
before  him.  may  on  his  own  initiative  or 
at  the  request  of  any  participant  waive, 
suspend,  or  modify  any  provision  in  Sub- 
parts B  through  F  of  this  part  applicable 
to  the  conduct  of  a  public  hearing  by  an- 
nouncement at  the  hearing  or  by  notice 
in  advance  of  the  hearing,  if  he  deter- 
mines that  no  participant  will  be  prej- 
udiced, the  ends  of  justice  will  thereby 
be  served,  and  such  action  is  in  accord- 
ance with  law. 


PART  8 — COLOR  ADDITIVES 

5.  In  Part  8,  by  revising  §  8.12  to  read 

as  follows: 

§  8.12       Advisory    commitlee    on    the    ap- 
plifubility  of  the  anticancer  clause. 

All  requests  for  and  procedures  gov- 
erning any  advisory  committee  on  the 
anticancer  clause  shall  be  subject  to  the 
provisions  of  Subpart  D  of  Part  2,  and 
particularly  §§2.360  through  2.364,  of 
this  chapter. 

5§8.1.'i.  8.14      [Revoked] 

6.  By  revoking  §§  8.13  and  8.14. 

7.  By  revising  §§  8.18  and  8.19  to  read 

as  follows : 

§  8.18      I'ftition  for  exemption  from  cer- 
liflration. 

A  manufacturer,  packer,  or  distributor 
of  a  color  additive  or  color  additive  mix- 
ture may  petition  for  an  exemption  from 
certification  pursuant  to  Part  2  of  this 
chapter.  Any  such  petition  shall  show 
why  such  certification  is  not  necessary 
for  the  protection  of  public  health. 

§  8.19      Proredure     for     objections     and 

hearings. 

<a)  Objections  and  hearings  relating 
to  color  additive  regulations  under  sec- 
tions 706  (b)  and  'c)  of  the  act  shall  be 
governed  by  Part  2  of  this  chapter. 

'b)  The  fees  specified  in  §8.50  shall 
be  applicable. 

§§8.20.8.21       [Revoked] 

8.  By  revoking  §§  8.20  and  8.21. 


PART  10 — DEFINITIONS  AND 
STANDARDS   FOR  FOOD 

9.  In  Part  10,  by  revising  §  10.2  to  read 

as  follows: 

§  10.2      Procedure  for  establishing  a  food 
standard. 

(a)  The  procedure  for  establishing  a 
food  standard  imder  section  401  of  the 
act  shall  be  governed  by  Part  2  of  this 
chapter. 

'b>  Any  petition  for  a  food  standard 
shall  show  that  the  proposal,  if  adopted, 
would  promote  honesty  and  fair  drading 
in  the  interest  of  consumers. 

(c>  Any  petition  for  a  food  standard 
shall  assert  that  the  petitioner  commits 
himself  to  substantiate  the  information 
in  the  petition  by  evidence  in  a  public 
hearing,  if  such  a  hearing  becomes  nec- 
essar>'. 

Id)  If  a  petitioner  fails  to  appear,  or 
to  substantiate  the  information  in  his 
petition,  at  a  public  hearing  on  the  mat- 
ter, the  Commissioner  may  either  (1) 
withdraw  the  regulation  and  terminate 
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the  proceeding  or  (2)  if  he  concludes 
that  it  is  in  accordance  with  the  require- 
ments of  section  401  of  the  act,  continue 
the  proceeding  and  introduce  evidence 
to  substantiate  such  information. 


PART  11 — STANDARDS  OF  QUALITY  FOR 
FOODS  FOR  WHICH  THERE  ARE  NO 
STANDARDS  OF  IDENTITY 

10.  In  Part  11,  by  revising  §  11.1(e)  to 
read  as  follows : 

§11.1      General  principles. 

•  •  •  •  • 

(e)  The  Commissioner  of  Food  and 
Drugs,  either  on  his  own  initiative  or  on 
behalf  of  any  interested  person  who  has 
submitted  a  petition,  may  establish, 
amend,  or  repeal,  under  Subpart  B  of 
this  Part,  a  regulation  prescribing  a 
standard  of  quality  for  a  food  pursuant 
to  Part  2  of  this  chapter. 


PART  80— DEFINITIONS  AND  STANDARDS 
OF  IDENTITY  FOR  FOOD  FOR  SPECIAL 
DIETARY  USES 

11.  In  Part  80,  by  amending  |  80.1  (as 
published  in  the  Federal  Register  of 
October  19,  1976  (41  FR  46156) )  by  revis- 
ing paragraph  (a)  (5)  to  read  as  follows: 

§  80.1      Dietary  supplements  of  >-itamins 
and  minerals. 

*  •  •  •  * 

(a)  •  •  • 

(5)  Ajnendments  to  this  standard. 
Amendni^  of  the  permissible  combina- 
tions of  vitamins  and/or  minerals,  as 
established  In  paragraph  (b)  of  this 
section,  or  of  the  permitted  range  of  po- 
tency for  any  vitamln(s)  or  mineral (s) 
in  a  dietary  supplement  as  established 
in  paragraph  (c)  of  this  section,  or  any 
.^toer  amendments  to  this  section,  may  be 
prOpM^dby  the  Commissioner  of  Food 
and  I*^^~Ton  his  own  initiative  or  upon 
petition  by  an  interested  person  in  ac- 
cordftncejrtth  the  procedure  set  forth  in 
Part  2  of  this  chapter.  Any  such  peti- 
tion shall  show  that  such  amendment 
will  promote  honesty  and  fair  dealing  in 
the  interest  of  consumers. 


PART  90— EMERGENCY  PERMIT  CONTROL 

12.  In  Part  90,  by  revising  $  90.2(a)  to 
read  as  follows: 

§  90.2      Elatablishment    of    requirements 
'  for  exemption  from  section  404  of 
the  act. 

(a)  Whenever  the  Commissioner  finds 
after  investigation  that  the  distribution 
in  interstate  commerce  of  any  class  of 
food  may,  by  reason  of  contamination 
with  microorganisms  during  the  manu- 
facture, processing,  or  packing  thereof 
in  any  locality,  be  injurious  to  health, 
and  ^lat  such  injurious  nature  cannot 
be  adequatdy  determined  after  such 
articles  have  entered  interestate  com- 
merce, he  shall  promulgate  regulations 
In  Subpart  B  of  this  part  establishing 
requirements  and  conditions  governing 
the  manufacture.  pn)cesslng,  or  packing 
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of  the  food  necessary  to  protect  the 
public  health.  Such  regidatlons  may  be 
proposed  by  the  Commissioner  on  his 
own  initiative  or  in  response  to  a  petition 
from  any  interested  person  pursuant  to 
Part  2  of  this  chapter. 


PART  100 — NUTRITIONAL  QUALITY 
GUIDELINES  FOR  FOODS 

13.  In  Part  100,  by  revising  §  100.2  to 
read  as  follows: 

§  100.2      Petitions. 

The  Commissioner  of  Food  and  Drugs, 
on  his  own  initiative,  on  the  advice  of  the 
National  Academy  of  Sciences  or  other 
experts,  ^r  on  behalf  of  any  interested 
person  who  has  submitted  a  petition, 
may  Issue  a  proposal  to  issue,  amend,  or 
revoke  a  regulation  prescribing  a  nutri- 
tional quality  guideline  for  a  class  of 
foods,  pursuant  to  Part  2  of  this  chapter. 


PART   102 — COMMON   OR   USUAL 
NAMES  FOR  NONSTANDARDIZED  FOODS 

14.  In  Part  102,  by  revising  §  102.2  to 
read  as  follows: 

§  102.2      Petitions. 

(a)  The  Commissioner  of  Pood  and 
Drugs,  either  on  his  own  Initiative  or  on 
behalf  of  any  interested  person  who  has 
submitted  a  petition,  may  publish  a  pro- 
posal to  issue,  amend,  or  revoke,  under 
Subpart  B  of  this  Part,  a  regulation  pre- 
scribing a  common  or  usual  name  for  a 
food,  pursuant  to  Part  2  of  this  chapter. 

(b)  If  the  principal  display  panel  of 
a  food  for  which  a  common  or  usual 
name  regulation  is  established  is  too 
small  to  accommodate  all  mandatory  re- 
quirements, the  Commissioner  may  es- 
tablish by  regulation  an  acceptable  al- 
ternative, e.g.,  a  smaller  type  size.  A 
petition  requesting  such  a  regulation, 
which  would  amend  the  applicable  regu- 
lation, shall  be  submitted  pursuant  to 
Part  2  of  this  chapter. 


PART  121— FOOD  ADDITIVES 

15.  In  Part  121,  by  revising  the  intro- 
ductory text  of  §  121.40(c)  (1)  to  read  as 
follows: 

§  121.40      .Affirmation  of  generally  recog- 
nized as  safe  (GRAS)  status. 
•  •  •  •  • 

(c)  (1)  Persons  seeking  the  afflrmatlon 
of  GRAS  status  of  substances  as  provided 
for  in  §  121.3(e) .  except  those  subject  to 
■the  NAS-NRC  GRAS  list  survey  <36  FR 
20546) .  shall  submit  a  petition  for  GRAS 
affirmation  pursuant  to  Part  2  of  this 
chapter.  Such  petition  shall  contain  in- 
formation to  establish  that  the  GRAS 
criteria  as  set  forth  in  S  121.3(b)  have 
been  met,  in  the  f (lowing  form : 


16.  By  revising  S  121.4(b)(1)   to  read 
as  foUows: 

§  121.41      Determination  of  food  additive 
status. 
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(b)  a)  The  Commissioner,  on  his  own 
initiative  or  on  the  petition  of  any  in- 
terested person,  pursxiant  to  Part  2  of 
this  chapter,  may  issue  a  notice  in  the 
Federal  Register  proposing  to  determme 
that  a  substance  is  not  GRAS  and  is  a 
food  additive  siAject  to  section  409  of 
the  act.  Any  petition  shall  include  all 
relevant  data  emd  information  of  the 
tj-pe  described  in  §  121.74(b).  The  Com- 
missioner will  place  all  of  the  data  and 
information  on  which  he  relies  on  public 
file  in  the  ofiBce  of  the  Hearing  Cleric  and 
wiU  include  in  the  Federal  Register 
notice  the  name  of  the  substance,  its 
known  uses,  and  a  summary  of  the  basis 
for  the  determination. 


17.  By  revising  §  121.55  to  read  as 
follows : 

§  121.55      Procedure  for  objections  and 
hearinffs. 

Objections  and  hearings  relating  to 
food  additive  regulations  under  section 
409  (c),  (d\  or  (h)  of  the  act  shall  be 
governed  by  Part  2  of  this  chapter. 

o§  121.56.  121.57.      121.58,  121.59, 

121.60.  121.61,     121.62,  121.63, 

121.64,  121.65,      121.66,  121.67, 

121.68  121.69,     121.70,  12^.71, 

121.73  [Revoked] 

18.  By  revoking  §{  121.56,  121.57, 
121.58,  121.59,  121.60.  121.61.  121.62. 
121.63,  121.64.  121.65,  121.66,  121.67, 
121.68,  121.69,  121.70,  121.71,  and  121.73. 

19.  By  revising  §  121.72(b)  to  read  as 
follows: 

§  121.72      .Adoption  of  regulation  on  ini- 
tiative of  Commissioner. 


(b)  Action  upon  a  proi3osaI  made  by 
the  Ck>mmlssioner  shtdl  proceed  as  pro- 
vided in  Part  2  of  this  chapter. 

20.  By   revising   §  121.74   to  read   as 

follows: 

§  121.74  Proredure  for  amending  and 
repealing  tolerances  or  exemptions 
from  tolerances. 

(a)  The  Commissioner,  on  his  own  ini- 
tiative or  on  the  petition  of  any  inter- 
ested person,  pursuant  to  Part  2  of  this 
chapter,  may  propose  the  issuance  at  a 
regulation  amend^  or  repealing  a  regu- 
lation pertaining  to  a  food  additive  or 
granting  or  repealing  an  exception  for 
such  additive. 

(b)  Any  such  petition  shall  include  an 
assertion  of  facts,  supported  by  data, 
showing  that  new  information  exists  with 
respect  to  the  food  additive  or  that  new 
uses  have  been  developed  or  old  uses 
abandoned,  that  new  data  are  available 
as  to  toxicity  of  the  chemical,  or  that 
experience  with  the  existing  regulation 
or  exemption  may  justify  its  amendment 
or  repeal.  New  data  shall  be  furnished  in 
the  form  specified  in  S  121.51  for  sub- 
mitting petitions. 

21.  By  revising  the  introductory  text 
of  S  121.4000(c)  to  read  as  follows: 

§  121.4000     General. 

•  •  •  •  • 

(c)  The  Commissioner,  on  his  own  ini- 
tiative or  on  the  petition  of  any  inter- 
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ested  person,  pursuant  to  Part  2  of  this 
chapter,  may  propose  an  interim  food 
additive  regulation.  A  final  order  promul- 
gating an  interim  food  additive  regula- 
tion shall  provide  that  continued  use  of 
the  substance  in  food  is  subject  to  each 
of  the  following  conditions: 


PART  310 — NEW   DRUGS 

22.  In  Part  310.  by  revising  §310.200 
(b)  to  read  as  follows: 

§  310.200      Proscription-cxfmplion     pro- 
cedure. 


(b)  Prescription-exemption  procedure 
for  drugs  limited  by  a  new  drug  applica- 
tion. Any  drug  limited  to  prescription 
use  under  section  SOS'bXlXC)  of  the 
act  shall  be  exempted  from  prescrip- 
tion-dispensing requirements  when  the 
Commissioner  finds  such  requirements 
are  not  necessary  for  the  protection  of 
the  public  health  by  reason  of  the  drug's 
toxicity  or  other  potentiality  for  harm- 
ful effect,  or  the  method  of  its  use,  or  the 
collateral  measures  necessary  to  its  use, 
and  he  finds  that  the  drug  is  safe  and 
effective  for  use  in  self-medication  as 
directed  in  proposed  labeling.  A  proposal 
to  exempt  a  drug  from  the  prescription- 
dispensing  requirements  of  section 
503(b)  (1)  (C)  of  the  act  may  be  initiated 
by  the  Commissioner  or  by  any  inter- 
ested person.  Any  interested  person  may 
file  a  petition  seeking  such  exemption, 
which  petition  may  be  pursuant  to  Part 
2  of  this  chapter,  or  in  the  form  of  a 
supplement  to  an  approved  new  drug 
application. 

23.  By  revising  ?  310.303(b)  to  read  as 
follows: 

§  310.303  Conlinuatinn  of  long  term 
Niudicji,  records,  and  reports  on  cer- 
tain drug!)  for  which  new  drug  appli- 
ralM)n«  have  been  approved. 

•  •  «  •  • 

(b)  A  proposal  to  require  additional 
or  continued  studies  with  a  drug  for 
which  a  new  drug  application  has  been 
approved  may  be  made  by  the  Commis- 
sioner on  his  own  initiative  or  on  the 
petition  of  any  interested  person,  pur- 
suant to  Part  2  of  this  chapter.  Prior  to 
issuance  of  such  a  proposal,  the  appli- 
cant win  be  provided  an  opportunity  for 
a  conference  with  representatives  of  the 
R)od  and  Drug  Administration.  When 
appropriate,  investigators  or  other  in- 
dividuals may  be  invited  to  participate 
in  the  conference.  All  requirements  for 
special  studies,  records,  and  reports  will 
be  published  in  §  310.304. 


PART  314 — NEW  DRUG  APPLICATIONS 

24.  In  Part  314.  by  revising  the  intro- 
ductory paragraph  of  §  314.115  to  read  as 
follows: 

§  314.1 13      Withdrawal  of  approval  of  an 
application. 

■nie  Commissioner  shall  notify  the 
person  holding  an  approved  new  drug 
application,  and  all  other  persons  who 
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manufacture  or  distribute  identical,  re- 
lated, or  similar  drug  products  as  defined 
in  §  310.6  of  this  chapter,  and  afford  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  the  application 
as  provided  in  section  505(e)  of  the  act 
and  in  accordance  with  the  procedure  in 
§3  314.200  and  314.201.  if: 

•  •  •  •  • 

25.  By  revising  §  314.200  to  read  as 
follows: 

§314.200  iVolicc  of  opportunity  for 
hearing;  notice  of  participation  and 
request  for  hearing:  grant  or  denial 
of  hearing. 

(a)  The  notice  to  the  applicant,  and 
to  all  other  persons  who  manufacture  or 
distribute  identical,  related,  or  similar 
drug  products  a^  defined  in  §  310.6  of  this 
chapter,  of  an  opportunity  for  a  hearing 
on  a  proposal  by  the  Director  of  the 
Bureau  of  Drugs  to  refuse  to  approve  an 
application  or  to  withdraw  the  approval 
of  an  application  will  state  the  reasons 
for  his  action  and  the  grounds  upon 
which  he  proposes  to  issue  his  order. 

(1)  Such  notice  may  be  general  (i.e.. 
simply  summarizing  in  a  general  way  the 
Information  resulting  in  the  notice)  or 
specific  (i.e.,  either  referring  to  specific 
requirements  in  the  statute  and  regula- 
tions with  which  there  is  a  lack  of  com- 
pliance, or  providing  a  detailed  descrip- 
tion and  analysis  of  the  specific  facts 
resulting  in  the  notice) . 

(2)  The  notice  will  be  published  in  the 
Federal  Register  and  will  state  that  the 
applicant,  and  other  persons  subject  to 
the  notice  pursuant  to'  §  310.6  of  this 
chapter,  has  30  days  after  the  date  of 
publication  of  the  notice  within  which  he 
is  required  to  file  a  written  notice  of  par- 
ticipation and  request  for  hearing  if  he 
elects  to  avail  himself  of  the  opportunity 
for  a  hearing.  The  failure  to  file  such  a 
written  notice  of  participation  and  re- 
quest for  hearing  within  that  30  days 
constitutes  an  election  by  the  applicant, 

^and  other  persons  subject  to  the  notice 
pursuant  to  §  310.6  of  this  chapter,  not  to 
avail  himself  of  the  opportunity  for  a 
hearing. 

(3)  It  is  the  responsibility  of  every 
manufacturer  or  distributor  of  a  drug 
product  to  review  every  notice  of  op- 
portunity for  heating  published  in  the 
FEDERAL  Register  to  determine  whether 
it  covers  any  drug  product  he  manufac- 
tures or  distributes.  Any  person  may  re- 
quest an  opinion  of  the  applicability  of 
such  a  notice  to  a  specific  product  he 
manufactures  or  distributes  that  may  be 
identical,  related,  or  similar  by  writing 
to  the  Food  and  Drug  Administration. 
Bureau  of  Drugs,  Division  of  Drug  Label- 
ing Compliance.  HFD-310.  5600  Fishers 
Lane,  Rockville,  MD  20857.  If  such  an 
opinion  is  requested,  the  time  for  filing 
an  appearance  and  request  for  hearing 
and  supporting  studies  and  analyse* 
shall  begin  as  of  the  date  or  receipt  of  the 
opinion  from  the  Food  and  Drug  Ad- 
ministration. 

(b)  The  notice  of  opportunity  for 
hearing  shall  be  provided  to  applicants 
and  to  other  persons  subject  to  the  no- 
tice pursuant  to  S  310.6  of  this  chapter: 


<  1 )  To  any  person  who  lias  sulwnitted 
a  new  drug  application,  by  delivering  the 
notice  in  person  or  by  sending  it  by  reg- 
istered or  certified  mail  to  the  last  ad- 
dress shown  in  tiie  new  drug  application. 

1 2)  To  any  i)erson  who  has  not  sub- 
mitted a  new  drug  application  but  who  is 
subject  to  the  notice  pursuant  to  §  310.6 
of  thLs  chapter,  by  publication  of  tiie 
notice  in  the  Federal  Register. 

(c)(1)  If  the  applicant,  or  any  other 
person  subject  to  the  notice  pursuant  to 
S  310.6  of  this  chapter,  elects  to  avail 
himself  of  the  opportunity  for  a  hearing. 
he  shall  file  with  the  Hearing  Clerk  (i) 
within  30  days  after  the  date  of  the  pub- 
lication of  the  notice  (or  of  the  date  of 
receipt  of  an  opinion  requested  pursuant 
to  paragraph  ia)(3)  of  this  section)  a 
wTitten  notice  of  participation  and  re- 
quest for  hearing,  and  (ii)  within  60 
days  after  the  date  of  publication  of  the 
notice,  unless  a  different  period  of  time 
is  specified  in  the  notice  of  opportunity 
for  hearing,  the  studies  on  which  he 
relies  to  justify  a  hearing  as  specified  in 
paragraph  (d)  of  this  section.  The  raw 
data  underlying  a  study  submitted  may 
be  incorporated  by  reference  frcMn  a  prior 
submission  as  part  of  a  new  drug  applica- 
tion or  other  report. 

(2)  No  data  or  analysis  submitted  after 
such  60  days  will  be  considered  in  deter- 
mining whether  a  hearing  is  warranted 
unless  they  are  derived  from  well-con- 
trolled studies  begim  prior  to  the  date  of 
the  notice  of  opportunity  for  hearing,  the 
results  of  which  were  not  in  exisrtence 
during  that  60  days.  Exceptions  may  be 
made  on  the  basis  of  a  showing  of  inad- 
vertent omission  and  hardship.  All 
studies  in  progress,  the  results  of  which 
the  person  requesting  the  hearing  intends 
later  to  submit  in  support  of  the  request 
for  hearing,  shall  be  listed.  A  copy  of  the 
complete  protocol,  a  list  of  the  participat- 
ing investigators,  and  a  brief  status  re- 
port of  the  studies  shall  be  included  in 
the  submission  made  pursuant  to  para- 
graph (c)(1)  (ii)    of  this  section. 

(3)  Any  other  interested  person  who 
is  not  subject  to  the  notice  of  oppor- 
tunity for  hearing  may  also  submit  com- 
ments on  the  proposal  to  withdraw  ap- 
proval of  the  new  drug  application.  Such 
comments  shall  be  submitted  within  the 
time  and  pursuant  to  the  requirements 
specified  In  this  section. 

(d)  A  request  for  hearing  shall  be 
supported  by  a  submission  as  specified  in 
paragraph  (c)  (1)  (ii)  of  this  section  con- 
taining the  studies  (including  all  proto- 
cols and  imderlying  raw  data)  on  which 
the  person  relies  to  justify  a  hearing  with 
respect  to  his  drug  product. 

(1)  If  effectiveness  is  at  issue,  a  re- 
quest for  hearing  shall  be  supported  only 
by  adequate  and  well-controlled  clinical 
studies  meeting  all  of  the  precise  reqiiire- 
ments  of  §  314.111(a)  (5)  and,  for  com- 
bination drug  products,  §  300.50  of  this 
chapter,  or  by  other  studies  not  meeting 
those  requirements  for  which  a  waiver 
has  been  previously  granted  by  the  Pood 
and  Drug  Administration  pursuant  to  the 
provisions  of  §  314.111(a)  (5).  All  ade- 
quate and  well-controlled  clinical  studies 
on  the  drug  product  known  to  the  jierson 
requesting    the   hearing  shall  be  sub- 
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mitted.  Any  unfavorable  analyses,  views, 
or  Judgments  with  respect  to  such  studies 
known  to  such  person  shall  aJso  be  sub- 
mitted. No  other  data,  information,  or 
studies  shall  be  submitted. 

(2)  Such  submission  shall  include  a 
factual  analysis  of  all  studies  submitted. 
If  effectiveness  is  at  issue,  such  analysis 
shall  specify  how  each  such  study  ac- 
cords, on  a  point-by-point  basis,  with 
each  criterion  required  for  an  adequate 
well-controlled  clinical  investigation  es- 
tablished in  §  314.111(a)  (5)  and,  if  the 
product  is  a  combination  dnig  product, 
with  each  of  the  requirements  for  a  com- 
bination drug  established  in  §  300.50  of 
this  chapter,  or  shall  be  accompanied  by 
an  appropriate  waiver  previously  granted 
by  the  Food  and  Drug  Administration.  If 
a  study  deals  with  a  dmg  entity  or  dosage 
form,  or  condition  of  use,  or  mode  of  ari  - 
ministration  other  than  the  one(5)  in 
question,  such  fact(s)  shall  be  clearlv 
stated.  Any  study  conducted  on  the  final 
marketed  form  of  the  drug  product  shall 
be  so  designated. 

(3)  Such  analysis  shall  be  submitted 
In  the  following  format,  except  that  the 
required  information  relating  either  to 
safety  or  to  effectiveness  shall  be  omitted 
if  the  notice  of  opportunity  for  hearing 
does  not  raise  any  issue  with  respect  to 
that  aspect  of  the  drug;  and  information 
on  compliance  with  §  300.50  shall  be 
omitted  if  the  drug  product  is  not  a  com- 
bination drug  product.  Submissions  not 
made  in  this  format  or  not  containing 
the  required  analyses  wUl  not  be  con- 
sidered and  will  result  in  denial  of  a 
hearing,  except  that  minor  technical  de- 
ficiencies may  be  excused  if  it  Is  apparent 
that  a  good  faith  attempt  has  been  made 
to  comply  with  the  requirements  of  this 
section  and  any  deficiencies  noted  are 
immediately  corrected  upon  request. 

I.  Safety  data. 

A.  Animal  safety  data. 

1.  Individual  active  coBiponent(s) . 

a.  Controlled  studies. 

b.  Partially  controlled  or  uncontrolled 
studiefi. 

2.  Combinations  of  the  individual  active 
components. 

a.  Controlled  studies. 

b.  Partially  controlled  or  uncontroUed 
studies. 

B.  Human  safety  data. 

1.  Individual  active  component(s) . 

a.  Controlled  studies. 

b.  Partially  controlled  or  uncontroUed 
studies. 

c.  Documented  case  reports. 

d.  Pertinent  marketing  experiences  that 
may  influence  a  determination  as  to  the 
safety  of  each  Individual  active  component. 

2.  Combinations  of  the  individual  active 
components. 

a.  Controlled  studies. 

b.  Partially  controlled  or  uncontrolled 
studies. 

c.  Documented  case  reports. 

d.  Pertinent  marketing  experiences  that 
may  influence  a  determination  as  to  the 
safety  of  each  individual  active  oomp)onentE. 

II.  Effectiveness  data. 

A.  Indlvld\ial  active  components:  Con- 
trolled studies,  with  an  analysis  showing 
clearly  how  each  such  study  satisfies,  on  a 
Ix>lnt-by-polnt  basis,  each  of  the  criteria  re- 
quired by  S  314.111  (a)  (5). 

B.  Combinations  of  individual  active  com- 
ponents. 


1.  Controlled  studies,  with  an  analysis 
showing  clearly  how  such  study  satisfies,  on 
a  polnt-by-polnt  basis,  each  of  the  criteria 
required  by  I  314  111(a)  (5). 

2.  An  analysis  showing  clearly  how  each 
requirement  of  i  300.50  of  this  chapter  has 
been  satisfied. 

III.  A  summary  of  the  data  and  views  set- 
ting forth  the  medical  rationale  and  puipoee 
for  the  drug  and  Its  ingredients  and  the 
scientific  basis  for  the  conclusion  that  the 
drug  and  its  ingredients  have  been  proven 
safe  and/or  effective  for  the  Intended  use.  If 
there  is  an  absence  of  controlled  studies  in 
the  material  submitted,  or  the  requirements 
of  any  element  of  5  300.50  of  this  chapter  or 
1314.111(a)(6)  have  not  been  fully  met. 
such  fact(s)  shall  be  clearly  stated,  and  a 
waiver  obtained  pursuant  to  §  314.111(a)  (1) 
shall  be  enclosed. 

IV.  A  statement  signed  by  the  person  re- 
sponsible for  such  submission,  that  it  in- 
cludes In  fuU  (or  Incorporates  by  reference  as 
permitted  in  I  314.200(c)  (2) )  all  studies  and 
information  specifled  in  f  314.200(d) .  (Warn- 
ing ;  A  willfully  false  statement  Is  a  criminal 
offense,  18  VSC.  1(X)1) . 

(e)  A  notice  of  opportunity  for  hearing 
encompasses  all  issues  relating  to  the 
legal  status  of  the  drug  product(st  sub- 
ject to  it.  including  identical,  related, 
and  similar  drug  products  as  defined  in 
§  310.6  of  this  chapter.  Any  contention 
that  any  such  product  Is  not  a  new  drug 
because  It  is  generally  recognized  as  safe 
and  effective  within  the  meaning  of  sec- 
tion 201  (p)  of  the  act.  or  because  it  is 
exempt  frran  part  or  all  of  the  new  drug 
provisions  of  the  act  pursuant  to  the 
exemption  for  products  marketed  prior  to 
June  25,  1938,  contained  in  section  201 
(p)  of  the  act.  or  pursuant  to  section  107 
(c)  of  tile  Drug  Amendments  of  1962.  or 
for  any  other  reason  shall  be  stated  in  a 
notice  of  appearance  and  request  for 
hearing  pursuant  to  paragraph  (c)(1) 
(D  of  this  section  and  supported  by  a 
submission  pursuant  to  paragraph  (c) 
(l)(ii)  of  this  section  and  shall  be  the 
subject  of  an  administrative  determina- 
tion by  the  Commissioner.  The  failure  of 
any  person  subject  to  a  notice  of  oppor- 
tunity for  a  hearing,  including  any  per- 
son who  manufactures  or  distributes  an 
identical,  related,  or  similar  drug  prod- 
uct as  defined  in  §  310.6  of  this  chapter, 
to  submit  a  notice  of  participation  and 
request  for  hearing  or  to  raise  all  such 
contentions  on  which  he  relies  shall  con- 
stitute a  waiver  of  any  such  contentions 
not  so  raised. 

(DA  contention  that  a  drug  product 
is  generally  recognized  as  safe  and  effec- 
tive within  the  meaning  of  section  201 
(p)  of  the  act  must  be  supported  by  sub- 
mission of  the  same  quantity  and  quality 
of  scientific  evidence  as  is  required  to 
obtain  approval  of  a  new  drug  applica- 
tion for  tlie  product,  unless  a  waiver  has 
been  obtained  from  such  requirement  for 
effectiveness  (as  provided  in  §  314.111ia) 
(5) )  and/or  safety  for  good  cause  shown. 
Such  sutHnisslon  shall  be  in  the  format 
and  with  the  analyses  required  by  i>ara- 
graph  (d)  of  this  section.  The  failure  to 
submit  such  scientific  evidence  or  a  sub- 
mission that  is  not  in  the  format  or  does 
not  contain  the  analyses  required  by 
paragraph  (d)  of  this  section  shall  con- 
stitute a  waiver  of  any  such  contention. 


Greneral  recognition  of  safety  and  effec- 
tiveness shall  ordinarily  be  based  upon 
published  studies  which  may  be  corrob- 
orated by  unpublished  studies  cuid  other 
data  and  information. 

(2>  A  contention  that  a  drug  product  is 
exempt  from  part  or  all  of  the  new  drug 
provisions  of  the  act  pursuant  to  the 
exemption  for  products  marketed  prior 
to  Jime  25,  1938  contained  in  section  201 
1  p  >  of  the  act,  or  pursuant  to  section  107 
(c)  of  the  Drug  Amendments  of  1962, 
shall  be  supported  by  submission  of  evi- 
dence of  past  and  present  quantitative 
formulas,  labeling,  and  evidence  of  mar- 
keting, on  which  reliance  is  made  for 
such  contention.  The  failure  to  submit 
such  formulas,  labeling,  and  evidence  of 
marketing  in  the  following  format  shall 
constitute  a  waiver  of  any  such  conten- 
tion. 

I.  Formulation. 

A.  A  copy  of  each  pertinent  document  or 
rerord  to  establish  the  exact  quantitative 
formulation  of  the  drug  (both  active  and  in- 
active Ingredients)  on  the  date  of  initial 
marketing  of  the  drug. 

B.  A  statement  whether  such  formulation 
has  at  any  subsequent  time  been  chaiiged  in 
any  manner.  If  any  such  change  has  been 
made,  the  exact  date,  nature,  and  rationale 
for  each  change  In  formulation,  including 
any  deletion  or  change  in  the  concentration 
of  any  active  ingredient  and  or  inactive  in- 
gredient, shall  be  submitted,  together  \mth  a 
copy  of  each  pertinent  document  or  record 
to  establish  the  date  and  nature  of  each  such 
change  including  but  not  limited  to  the 
formula  which  resulted  from  e3u:h  such 
change.  If  no  such  change  has  been  made,  a 
copy  of  representative  documents  or  records 
showing  the  formula  at  representative  points 
In  time  shall  be  submitted  to  support  the 
statement. 

II.  Labeling. 

A.  A  copy  of  each  pertinent  document  or 
record  to  establish  the  Identity  of  each  item 
of  written,  printed,  or  graphic  matter  used 
as  labeling  on  the  date  the  drug  was  initially 
marketed. 

B.  A  statement  whether  such  labeling  has 
at  any  subsequent  time  been  discontinued 
or  changed  In  any  manner.  If  such  discon- 
tinuance or  change  has  been  made,  the  ex- 
act date,  nature,  and  rationale  for  each 
dlscon,tinuance  or  change  and  a  copy  of  each 
jjertlnent  document  or  record  to  establish 
each  such  discontinuance  or  change  shall  be 
submitted,  including  but  not  limited  to  the 
labeling  which  resulted  from  each  such  dis- 
continuance or  change.  If  no  such  dlsoon- 
tlnuanice  or  change  has  been  made,  a  copy 
of  representative  documents  or  records  show- 
ing labeling  at  representative  points  In  time 
shall  be  submitted  to  support  the  statement. 

irr  Marketing. 

A.  A  copy  of  each  pertinent  document  or 
record  to  establish  the  exact  date  the  dmg 
was  initially  marketed. 

B  A  statement  whether  such  marketing 
has  at  any  subsequent  time  been  discon- 
tinued. If  such  marketing  has  been  dis- 
continued, the  exact  date  of  each  such 
discontinuance  shall  be  submitted,  together 
with  a  copy  of  each  pertinent  document  or 
record  to  establish  each  such  date. 

IV.  Verlflcatlon. 

A  statement  signed  by  the  person  respon- 
sible for  such  submission,  that  all  appropri- 
ate records  have  been  searched  tod  to  the 
best  of  his  knowledge  and  belief  It  Includes 
a  true  and  accurate  presentation  of  the  facts 
(Warning:  A  wUlfuUy  false  statement  is  a 
criminal  offense,  18  TJ.S.C.  1001 ) . 
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<3)  No  drug  product,  including  any 
active  ingredient,  which  is  identical,  re- 
lated, or  similar,  as  defined  in  S  310.6.  to 
a  drug  product,  including  any  active  in- 
gredient for  which  a  new  drug  applica- 
tion is  or  at  any  time  has  been  effective 
or  deemed  approved,  or  approved  under 
section  505  of  the  act,  will  be  determined 
to  be  exempt  from  part  or  all  of  the  new 
drug  provisions  of  the  act. 

1 4)  A  contention  that  a  drug  product 
is  not  a  new  drug  for  any  other  reason 
must  be  supported  by  submission  of  such 
factual  records,  data,  and  information 
as  Is  necessary  and  appropriate  to  sup- 
port such  contention. 

(5)  It  is  the  responsibility  of  every 
person  who  manufactures  or  distributes 
a  drug  product  in  reliance  upon  a 
"grandfather"  provision(si  of  the  act  to 
maintain  in  his  files,  organized  as  re- 
quired by  this  paragraph,  the  data  and 
information  necessary  fully  to  docimient 
and  support  such  status. 

<f)  Upon  receipt  of  anv  request  for 
hearing,  the  Director  of  the  Bureau  of 
Drugs  shall  prepare  an  analysis  of  the 
request  and  a  proposed  order  ruling  upon 
the  matter.  The  analysis  and  proposed 
order,  the  request  for  hearing,  and  any 
proposed  order  denying  a  hearing  and  re- 
sponse pursuant  to  paragraph  (g^i  <2"> 
or  (3 "I  of  thi.=:  section,  shall  be  sub- 
mitted to  the  office  of  the  Commis- 
sioner for  independent  review  and  de- 
cision. No  representative  of  the  Bureau 
of  Drugs  shall  participate  or  advise  in 
the  review  and  decision  by  the  Commis- 
sioner. The  ofTice  of  the  General  Coimsel 
shall  observe  the  same  separation  of 
functions. 

(g)  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials. 
but  must  set  forth  specific  factvS  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing  with 
respect  to  the  particular  drug  product(s^ 
specified  in  the  request  for  hearing. 

(1)  Where  a  specific  notice  of  op- 
portunity for  hesu-ing  (as  defined  in 
paragraph  (a)fl)  of  this  section)  is 
used,  it  shall  state  that,  if  it  conclusively 
appears  from  the  face  of  the  data.  In- 
formation, and  factual  analyses  in  the 
request  for  the  hearing  that  there  Is  no 
genuine  and  substantial  issue  of  fact 
which  precludes  the  refusal  to  approve 
the  application  or  the  withdrawal  of  ap- 
proval of  the  application,  e.g.,  no  ade- 
qunt^  and  well-controlled  clinical  In- 
vestigations meeting  each  of  the  precise 
elements  of  §  SH.llKa'XS)  and.  for  a 
combination  drug  product,  $  300.50  of 
this  chapter,  showing  effectiveness  have 
been  identified,  or  when  a  request  for 
hearing  is  not  made  in  the  required  for- 
mat or  with  the  required  analyses, 
the  Commissioner  will  enter  summary 
Judgment  against  the  person fs)  who  re- 
quests the  hearing,  making  findings  and 
conclusions,  denying  a  hearing.  Any  such 
order  entering  summary  judgment  shall 
set  forth  the  Commissioner's  findings 
and  conclusions  In  detail  and  shall  spec- 
ify why  each  study  submitted  fails  to 
meet  the  requirements  of  the  statute  and 
resulatlons  or  why  the  request  for  hear- 
ing does  not  raise  a  genuine  and  sub- 
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stantial  issue  of  fact  or  shall  specify  the 
requirements  of  this  section  with  respect 
to  format  or  analyses  with  which  there 
is  a  lack  of  compliance. 

(2)  Where  a  general  notice  of  oppor- 
tunity for  hearing  (as  defined  in  para- 
graph (a)(1)  of  this  section)  is  used 
and  the  Director  of  the  Bureau  of  Drugs 
concludes  that  summary  judgment 
against  the  person(s)  requesting  a  hear- 
ing should  be  considered,  he  shall  ser\'e 
upQn  such  person(s)  by  registered  mail 
a  i)roposed  order  denying  a  hearing. 
Such  person (s)  shall  have  60  days  after 
receipt  of  mch  proposed  order  to  re- 
spond with  sufficient  data,  information, 
and  analyses  to  demonstrate  that  there 
Is  a  genuine  and  substantial  issue  of  fact 
which  justifies  a  hearing. 

(3)  Where  a  general  or  specific  notice 
of  opportunity  for  hearing  is  used  and 
the  person (s)  requesting  a  hearing  sub- 
mits data  or  information  of  a  type  re- 
quired by  the  statute  and  regulations, 
and  the  Director  of  the  Bureau  of  Drugs 
concludes  that  summary  judgment 
against  such  person(s)  should  be  con- 
sidered, he  shall  serve  upon  sucii  per- 
son (s)  by  registered  mail  a  proposed 
order  denying  a  hearing.  Such  person (s) 
shall  have  60  days  after  receipt  of  such 
proposed  order  to  respond  with  sufficient 
data,  information,  and  analyses  to  dem- 
onstrate tJiat  there  is  a  genuine  and  sub- 
stantial i.ssue  of  fact  which  justifies  a 
hearing. 

(4)  If  review  of  the  data,  information, 
and  analyses  submitted  warrants  the 
conclusion  that  the  ground  (s)  cited  in 
the  notice  are  not  valid,  e.g.,  that  sub- 
stantial evidence  of  effectiveness  exists, 
the  Commissioner  shall  deny  the  hear- 
ing, enter  summary  judgment  for  the 
person  fsi  requesting  the  hearing,  and 
rescind  the  notice  of  opportunity  for 
hearing. 

(5)  If  a  hearing  is  requested  and  Is 
justified  the  hearing  will  commence  no 
more  than  90  days  after  the  expiration  of 
such  30  days  unless  the  parties  otherwise 
agree  in  the  case  of  denial  of  approval, 
and  as  soon  as  practicable  in  the  case 
of  withdrawal  of  approval. 

(6)  A  hearing  shall  be  granted  if  there 
exists  a  genuine  and  substantial  Issue  of 
fact  or  if  the  Commissioner  concludes,  in 
his  discretion,  that  a  hearing  would 
otherwise  be  in  the  public  interest. 

(7)  If  the  manufacturer  or  distributor 
of  a  drug-  product  that  may  be  an  identi- 
cal, related,  or  similar  drug  product  re- 
quests and  is  granted  a  hearing  the  issue 
whether  the  product  is  in  fact  identical, 
related,  or  similar  to  the  drug  subject 
to  new  drug  application  Is  properly  en- 
compassed within  the  hearing. 

(8)  A  request  for  hearing,  and  any 
subsequent  grant  or  denial  of  a  hearing, 
shall  be  applicable  only  to  the  particular 
drug  product(s)  named  in  such  docu- 
ments. 

(h)  Any  drug  product  subject  to  a 
notice  of  opportimlty  for  hearing,  in- 
cluding any  identical,  related,  or  similar 
drug  product  as  defined  in  §  310.6  of  this 
chapter,  for  which  an  opportunity  for  a 
h^euing  is  waived  or  for  which  a  hearing 
Is  denied  shall  prranptly  be  the  subject 
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of  a  notice  withdrawing  the  new  drug 
application  approval  and  declaring  all 
such  products  unlawful.  The  Commis- 
sioner may,  in  his  discretion,  defer  or 
stay  such  action  pending  a  ruling  on  any 
related  request  for  a  hearing  or  pending 
any  related  hearing  or  other  administra- 
tive or  judicial  proceeding. 

26.  By  adding  a  new  §  314.201  to  read 
as  follows : 

§  31  1.201       Procedure  for  hearings. 

Hearings  relating  to  new  drugs  under 
section  505  (di  and  fe)  of  the  act  shall 
be  governed  by  Part  2  of  this  chapter. 

§§311.202,  314.20.3,  314.204,  314.205, 
314.206,  314.220,  314.221,  314.222, 
314.230.  314.231,  314.232,  TRe- 
voked 1 . 

27.  By  revoking  §§314.202.  314.203. 
314.204,  314.205,  314.206,  314.220,  314.221, 
314.222,  314.230,  314.231  and  314.232. 

28.  By  revising  §  314.235  to  read  as 
follows : 

§  314.2.35      Judirial  review. 

(a^  The  transcript  and  record  shall  be 
certified  by  the  Commissioner.  In  any 
case  in  which  the  Commissioner  enters 
an  order  without  a  hearing  pursuant  to 
§  314.200<gi ,  the  requests  for  hearing  to- 
gether with  the  data  and  information 
submitted  and  the  Commissioner's  find- 
ings and  conclusions  shall  be  included  in 
the  record  certified  by  the  Commissioner. 

(b)  Judicial  review  of  an  order  with- 
drawing approval  of  a  new  drug  applica- 
tion, whether  or  not  a  hearing  has  been 
held,  may  be  sought  by  a  manufacturer 
or  distributor  of  an  identical,  related,  or 
similar  drug  product,  as  defined  in 
§  310.6  of  this  chapter,  in  a  United  States 
court  of  appeals  pursuant  to  section  505 
(h>  of  the  act. 


PART  501 — ANIMAL  FOOD  LABELING 

28a.  By  revising  §  501.2(f)  to  read  as 
follows : 

§  501.2      Information    panel    of    package 
for  animal  food. 


(f )  If  the  label  of  any  package  of  food 
is  too  small  to  accommodate  all  of  the 
information  required  by  §§501.4.  501.5, 
501.8.  and  501.17,  the  Commissioner 
may  establish  by  regulation  an  accept- 
able alternative  method  of  disseminating 
such  information  to  the  public,  e.g..  a 
type  size  smaller  than  one-sixteenth  inch 
in  height,  or  labeling  attached  to  or  in- 
serted in  the  package  or  available  at  the 
point  of  purchase.  A  petition  requesting 
such  a  regulation,  as  an  amendment  to 
this  paragraph  shall  be  submitted  pursu- 
ant to  Part  2  of  this  chapter. 


PART  503 — COMMON  OR  USUAL  NAMES 
FOR   NONSTANDARDIZED  FOODS 

28b.  In  Part  503.  by  revising  §  503.22 
to  read  as  follows : 

§  503.22      Pclitions. 

(a)  The  Commissioner  of  Pood  and 
Drugs,  either  on  his  own  initiative  or  on 
behalf  of  any  interested  person  who  has 
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submitted  a  petition,  may  publish  a  pro- 
posal to  issue,  amend,  or  revoke,  under 
Subpart  B  of  this  part,  a  regulation  pre- 
scribing a  common  or  usual  name  for  a 
food,  pursuant  to  Part  2  of  this  chapter, 
(b)  If  the  principal  display  panel  of 
a  food  for  which  a  common  or  usual 
name  regulation  is  established  is  too 
small  to  accommodate  all  mandatory  re- 
quirements, the  Commissioner  may  es- 
tablish by  regulation  an  acceptable  al- 
ternative, e.g.,  a  smaller  type  size.  A 
petition  requesting  such  a  regulation, 
which  would  amend  the  applicable  regu- 
lation, shall  be  submitted  pursuant  to 
Part  2  of  this  chapter. 


PART  508 — EMERGENCY  PERMIT 
CONTROL 

28c.  In  Part  508.  by  revising  §  508.19 
(a)  to  read  as  follows: 

§  508.19  Establishment  of  requirements 
for  exemption  from  section  404  of 
the  act. 

(a)  Whenever  the  Commissioner  finds 
after  investigation  that  the  distribution 
in  interstate  commerce  of  any  class  of 
food  may,  by  reason  of  contamination 
with  microorganisms  during  the  manu- 
facture, processing,  or  packing  thereof 
in  any  locality,  be  injurious  to  health. 
and  that  such  Injurious  nature  cannot 
be  adequately  determined  after  such 
articles  have  entered  interstate  com- 
merce, he  shall  promulgated  regulations 
in  Subpart  B  of  this  part  establishing 
requirements  and  conditions  govemjjig 
the  maniifacture,  processing,  or  packing 
of  the  food  necessary  to  protect  the 
public  health.  Such  regulations  may  be 
proposed  by  t'ne  Commissioner  on  his 
own  initiative  or  in  response  to  a  petition 
from  any  interested  person  pursuant  to 
Part  2  of  this  chapter. 


PART  514 — NEW  ANIMAL  DRUG 
APPLICATIONS 

29.  In  Part  514.  by  revising  §  514.201  to 
read  as  follows: 

§  514.201      Procedure  for  hearings. 

Hearings  relating  to  new  animal  drugs 
under  section  505  (d).  (e).  (m)(3),  and 
(m)  (4)  of  the  act  shall  be  governed  by 
Part  2  of  this  chapter. 

§§514.202.  514.203,  514.204.  514.205, 
514.206  514.220,  514.221,  514.222, 
514.230,  514.231,  514.232  [Re- 
voked ] 

30.  By  revoking  §§  514.202,  514.203, 
514.204,  514.205,  514.206,  514.220,  514.221, 
514.222,  514.230,  514.231,  and  514.232. 

31.  By  revising  §  514.235  as  follows: 

§514.235     Judirial  review. 

(a)  The  transcript  and  record  shall 
be  certified  by  the  Commissioner.  In  any 
case  in  which  the  Commissioner  enters 
an  order  without  a  hearing  pursuant  to 
§  314.200(g)  of  this  chapter,  the  re- 
quest(s)  for  hearing  together  with  the 
data  and  information  submitted  and  the 
Commissioner's  findings  and  conclusions 


shall  be  included  in  the  record  certified 
by  the  Commissioner. 

'b)  Judicial  review  of  an  order  with- 
drawing approval  of  a  new  drug  appli- 
cation, whether  or  not  a  hearing  has  been 
held,  may  be  sought  by  a  manufacturer  or 
distributor  of  an  identical,  related,  or 
similar  drug  product,  as  defined  in 
§  310.6  of  this  chapter,  in  a  Unit^'d  States 
court  of  appeals  pursuant  to  section  505 
<h)  of  the  act. 


PART  564 — DEFINITIONS  AND 
STANDARDS  FOR  ANIMAL  FOOD 

31a.  In  Part  564,  by  revising  §  564.5  to 
read  as  follows: 

§  564.5  Procedure  for  establishinf;  a 
food  standard. 

(a)  The  procedure  for  establishing  a 
food  standard  under  section  401  of  the 
act  shall  be  governed  by  Part  2  of  this 
chapter. 

(b)  Any  petition  for  a  food  standard 
shall  show  that  the  proposal,  if  adopted, 
would  promote  honesty  and  fair  dealing 
in  the  interest  of  consumers. 

<c>  Any  petition  for  a  food  standard 
shall  assert  that  the  petitioner  commits 
himself  to  substantiate  the  information 
in  the  petition  by  evidence  in  a  public 
hearing,  if  such  a  hearing  becomes  nec- 
essary. 

(d)  If  a  petitioner  fails  to  appear,  or 
to  substantiate  the  information  in  his 
petition,  at  a  public  hearing  on  the  mat- 
ter, the  Commissioner  may  either  (1^ 
withdraw  the  regulation  and  terminate 
the  proceeding  or  (2)  if  he  concludes 
that  it  is  in  accordance  w-ith  the  require- 
ments of  section  401  of  the  act,  continue 
the  proceeding  and  introduce  evidence  to 
substantiate  such  information. 

31b.  By  adding  a  new  paragraph  (1) 
to  §  564.17  to  read  as  follows: 

§  564.17  Temporary  permits  for  inter- 
state shipment  of  experimental  packs 
of  food  varying  from  the  require- 
ments of  definitions  and  standards 
of  identity. 


(1)  Any  person  who  contests  denial, 
modification,  or  revocation  of  a  tempo- 
rary permit  shall  have  an  opportunity  for 
a  regulatory  hearing  before  the  Pood  and 
Drug  Administration  pursuant  to  Sub- 
part P  of  Part  2  of  this  chapter. 


PART  570— FOOD  ADDITIVES 

31c.  By  revising  §  570.15(b)  to  read  as 
follows: 

§  570.15      .Adoption  of  regulation  on  ini- 
tiative of  Commissioner. 


(b)  Action  upon  a  proposal  made  by 
the  Commissioner  shall  proceed  as  pro- 
vided in  Part  2  of  this  chapter. 

31d.  In  Part  570.  by  revising  the  intro- 
ductory text  of  §  570.35(c)  (1)  to  read  as 
follows: 

§  570.35      .AfHrmation  of  generally  recog- 
nized as  safe  (GRAS)  status. 


(cUl)  Persons  seeing  the  affirmation 
of  GRAS  status  of  substances  as  provided 
for  in  s  570.30 1 e^ .  except  those  subject  to 
the  NAS-NRC  GR.A.S  list  survey  (36  FR 
20546 ' ,  shall  submit  a  petition  for  GRAS 
affirmation  pursuant  to  Part  2  of  this 
chapter.  Such  petition  shall  contain  in- 
formation to  establish  that  the  GRAS 
criteria  as  set  forth  in  §570.30ib)  have 
been  met,  in  the  following  form: 

•  .  .  .  , 

31e.  By  revising  5  5T0.38(b>  d  >  to  reao 
as  follows: 

§  570.38      Determination  of  food  additive 
.status. 

•  •  •  •  • 

<b)  il)  The  Commissioner,  on  his  own 
initiative  or  on  the  petition  of  any  in- 
terested person,  pursuant  to  Part  2  of 
this  chapter,  may  issue  a  notice  in  the 
Federal  Register  proposinf  to  determine 
that  a  substance  is  not  GkAS  and  is  a 
food  additive  subject  to  section  409  of 
the  act.  Any  petition  shall  include  all 
relevant  data  and  information  of  the 
t>-pe  described  in  S  571.130(b)  of  this 
chapter.  The  Commissioner  will  place  all 
of  the  data  and  information  on  which  he 
relies  on  public  file  in  the  office  of  the 
Hearing  Clerk  and  will  include  in  the 
Federal  Register  notice  the  name  of  the 
substance,  its  known  uses,  and  a  sum- 
mary of  the  basis  for  the  determination. 


PART  571— FOOD  ADDITIVE  PETITIONS 

31f.  By  revising  S  571.110  to  read  as 
follows : 

§  57.110  Procedure  for  objections  and 
hearings. 

Objections  and  hearings  relating  to 
food  additive  regulations  imder  section 
409  (c),  (d),  or  (h)  of  the  act  shaU  be 
governed  by  Part  2  of  this  chapter. 

§  571.120      [Revoked] 

31g.  By  revoking  S  571.120. 
31h.  By  revising  i  571.130  to  read  as 
follows: 

§  571.130  Procedure  for  amending  and 
repe.aling  tolerances  or  exemptions 
from  tolerances. 

(a)  The  Commissioner,  on  his  own  ini- 
tiative or  on  the  petition  of  any  inter- 
ested person,  pursuant  to  Part  2  of  this 
chapter,  may  propose  the  issuance  of  a 
regulation  amending  or  repealing  a  regu- 
lation pertaining  to  a  food  additive  or 
granting  or  repealing  an  exception  for 
such  additive. 

(b)  Any  such  petition  shall  include  an 
assertion  of  facts,  supported  by  data, 
showing  that  new  information  exists  with 
respect  to  the  food  additive  or  that  new 
uses  have  been  developed  or  old  uses 
abandoned,  that  new  data  are  available 
as  to  toxicity  of  the  chemical,  or  that 
experience  with  the  existing  regulation 
or  exemption  may  justify  its  amendment 
or  repeal.  New  data  shall  be  furnished  in 
the  form  specified  in  §  571.1  for  sub- 
mitting petitions. 
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§§571.200,  571.202,  571.203,  571.204, 
571.205,  571.206,  571.208,  571.210, 
571.212,  571.214,  571.220,  571.221, 
571.222,  571.230  571.232,  571.235 
[Revoked] 

311.  By  revoking  §§  571.200.  571.202, 
571.203.  571.204,  571.205,  571.206,  571.208, 
571.210,  571.212,  571.214,  571.220,  571.221, 
571.222,  571.230,  571.232,  and  571.235. 

PART  GDI— LICENSING 

32.  In  Part  601,  by  revoking  §§  601.4, 
601.5,  and  601.6(c),  by  redesignating  the 
remainder  of  §  601.6  as  §  601.12,  by  add- 
ing new  §§601.4  through  601.9,  and  by 
revising  §  601.22  to  read  as  follows: 

§  601.4      Issuance  and  denial  of  license. 

(a)  An  establishment  or  product  li- 
cense shall  be  issued  upon  a  determina- 
tion by  the  Commissioner  that  the  estab- 
lishment or  the  product,  as  the  case  may 
be,  meets  the  applicable  standards  estab- 
lished in  this  chapter.  Licenses  shall  be 
valid  until  suspended  or  revoked. 

(b)  If  the  Commissioner  determines 
that  the  establishment  or  product  does 
not  meet  the  standards  established  in 
this  chapter,  he  shall  deny  the  applica- 
tion and  inform  the  applicant  of  the 
grounds  for,  and  of  an  opportunity  for 
a  hearing  on,  his  decision.  If  the  appli- 
cant so  requests,  the  Commissioner  shall 
issue  a  notice  of  opportunity  for  hearing 
on  Che  matter  pursuant  to  §  2.111(b)  of 
this  chapter. 

§  691.5      Revocation  of  license. 

(a)  An  establishment  or  product  li- 
cense shall  be  revoked  upon  application 
of  the  manufacturer  giving  notice  of  in- 
tention to  discontinue  the  manufacture 
of  all  products  or  to  discontinue  the 
manufacture  of  a  particular  product  for 
which  a  license  is  held,  and  waiving  an 
opportunity  (or  a  hearing  on  the  matter. 

(b)  If  the  Commissioner  finds  that  (1) 
autborlzed  Food  and  Drug  Administra- 
tl(m  employees  after  reasonable  efforts 
have  been  imable  to  gain  Eiccess  to  an  es- 
tablishment or  a  location  for  the  purpose 
of  carrying  out  the  inspection  required 
under  g  600.21  of  this  chapter,  (2)  manu- 
facturing of  products  or  of  a  product  has 
beea  discontinued  to  an  extent  that  a 
meaningful  inspection  or  evaluation  can- 
not be  made,  (3)  the  manufacturer  has 
(ailed  to  report  a  change  as  required  by 
1 6«1.12,  (4)  the  establishment  or  any 
location  thereof,  or  the  product  for  which 
the  license  has  been  Issued,  fails  to  con- 
form to  the  applicable  standards  estab- 
lished in  the  license  and  in  this  chapter 
designed  to  ensure  the  continued  safety, 
purity,  and  potency  of  the  manufactured 
product.  (5)  the  establishment  or  the 
manufacturing  methods  have  been  so 
changed  as  to  require  a  new  showing  that 
the  establishment  or  product  meets  the 
standards  established  in  this  chapter  in 
order  to  protect  the  public  health,  or  (6) 
the  licensed  product  is  not  safe  and  effec- 
tive for  all  of  its  intended  uses  or  is  mis- 
branded  with  respect  to  any  such  use, 
he  shall  notify  the  licensee  of  his  inten- 
tion to  revoke  the  license,  setting  forth 
the  grounds  for,  and  offering  an  oppor- 


tunity for  a  hearing  on,  the  proposed 
revocation.  Except  as  provided  in  §  601.6 
and  in  cases  involving  willfulness,  the 
notification 'required  in  this  paragraph 
shall  provide  a  reasonable  period  for  the 
licensee  to  demonstrate  or  achieve  com^- 
pliance  with  the  requirements  of  this 
chapter,  before  proceedings  will  be  in- 
stituted for  the  revocation  of  the  license. 
If  compliance  is  not  demonstrated  or 
achieved  and  the  licensee  does  not  waive 
the  opportunity  for  a  hearing,  the  Com- 
missioner shall  Issue  a  notice  of  oppor- 
timlty  for  hearing  on  the  matter  pursu- 
ant to  §2.111fb)   of  this  chapter. 

§  601.6      Suspension  of  license. 

(a)  Whenever  the  Commissioner  has 
reasonable  grounds  to  believe  that  any  of 
the  grounds  for  revocation  of  a  license 
exist  and  that  by  reason  thereof  there  is 
a  danger  to  health,  he  may  notify  the 
licensee  that  his  license  for  the  estab- 
lishment or  the  product  is  suspended  and 
require  that  the  licensee  (1)  notify  the 
selling  agents  and  distributors  to  whom 
such  product  or  products  have  been  de- 
livered of  such  suspension,  and  (2)  fur- 
nish to  the  Director,  Bureau  of  Biologies, 
complete  records  of  such  deliveries  and 
notice  of  suspension. 

(b)  Upon  suspension  of  a  license,  the 
Commissioner  shall  either  (1)  proceed 
pursuant  to  the  provisions  of  §  601.5(b) 
to  revoke  the  license,  or  (2)  if  the  li- 
censee agrees,  hold  revocation  in  abey- 
ance pending  resolution  of  the  matters 
involved. 

§  601.7      Procedure  for  hearings. 

(a)  A  notice  of  opportunity  for  hear- 
ing, notice  of  appearance  and  request  for 
hearing,  and  grant  or  denial  of  hearing 
for  a  biological  drug  pursuant  to  this 
Part,  for  which  the  exemption  from  the 
Federal  Food,  Drug,  and  Cosmetic  Act  in 
§  310.4  of  this  chapter  has  been  revoked, 
shall  be  subject  to  the  provisions  of 
§  314.200  of  this  chapter  except  to  the 
extent  that  the  notice  of  opportunity  for 
hearing  on  the  matter  issued  pursuant  to 
§  2.111(b)  of  this  chapter  specifically 
provides  otherwise. 

(b)  Hearings  pursuant  to  §§  601.4 
through  601.6  shall  be  governed  by  Part 
2  of  this  chapter. 

(c)  When  a  license  has  been  sus- 
pended pursuant  to  §  601.6  and  a  hear- 
ing request  has  been  granted,  the  hear- 
ing shall  proceed  on  an  expedited  basis. 

§601.8     Publicatioir  of  revocation. 

Notice  of  revocation  of  a  license,  with 
statement  of  the  cause  therefor,  shall  be 
issued  by  the  Commissioner  and  pub- 
lished in  the  Federal  Register. 

§601.9      Licenses ;  reissuance. 

<a)  Compliance  with  standards.  An 
establishment  or  product  license,  previ- 
ously suspended  or  revoked,  may  be  re- 
issued or  reinstated  upon  a  showing  of 
compliance  with  required  standards  and 
upon  such  inspection  and  examination 
as  may  be  considered  necessary  by  the 
Commissioner. 

(b)  Exclusion  of  noncomplying  loca- 
tion. An  establishment  or  product  li- 


cense, excluding  a  location  or  locations 
that  fail  to  comply  with  required  stand- 
ards, may  be  issued  without  further  ap- 
plication and  concurrently  with  the  sus- 
"pension  or  revocation  of  the  license  for 
noncompliance  at  the  excluded  location 
or  locations. 

§  601.22  Products  in  short  supply;  ini- 
tial manufacturing  at  other  than 
licensed  establishment. 

Licenses  issued  to  a  manufacturer  for 
an  establishment  shall  authorize  persons 
other  than  such  manufacturer  to  con- 
duct at  places  other  than  such  establish- 
pient  the  initial,  and  partial  manufac- 
'turing  of  a  product  for  shipment  solely  to 
such  manufacturer  only  to  the  extent 
that  the  names  of  such  persons  and 
places  are  registered  with  the  Commis- 
sioner of  Food  and  Drugs  and  he  finds 
upon  application  of  such  manufacturer, 
that  (a)  the  product  is  in  short  supply 
due  either  to  the  peculiar  growth  re- 
quirements of  the  organism  involved  or 
to  the  scarcity  of  the  animal  required  for 
manufacturing  purposes,  and  (b)  such 
manufacturer  has  established  with  re- 
spect to  such  iJersons  and  places  such 
procedures,  inspections,  tests  or  other  ar- 
rangements as  will  assure  full  compliance 
with  the  applicable  regulations  of  this 
subchapter  related  to  continued  safety, 
purity,  and  potency.  Such  persons  and 
places  shall  be  subject  to  all  regulations 
of  this  subchapter  except  §§  601.1  to 
601.6.  601.9,  601.10,  601.20,  601.21,  601.30 
to  601.33,  and  610.60  to  610.65  of  this 
chapter.  Failure  of  such  manufacturer  to 
maintain  such  procedures,  inspections, 
tests,  or  other  arrangements,  or  failure 
of  any  person  conducting  such  partial 
manufacturing  to  comply  with  applicable 
regulations  shall  constitute  a  groimd  for 
suspension  or  revocation  of  the  authority 
conferred  pursuant  to  this  section  on  the 
same  basis  as  provided  in  §§601.6  to 
601.8  with  respect  to  the  suspension  and 
the  revocation  of  licenses. 

§§601.40,      601.41,      601.42,      601.43, 
601.44      [Revoked]. 

33.    By    revoking 
601.44. 


601.40    through 


PART  701— COSMETIC  LABELING 

34.   In  Part  701,  by  revising   §  701.3 
(b)  and  (e)  to  read  as  follows: 

§  701.3      Designation  of  ingredients. 

•  •  »  *  • 

(b)    The    declaration    of    ingredients 
shall  appear  with  such  prcHninence  and 
conspicuousness  as  to  render  it  likely  to 
be  read  and  understood  by  ordinary  in- 
;  dlviduals   under   normal   conditions   of 
I  purchase.  The  declaration  shall  appear 
'  on  any  appropriate  information  panel  in 
letters  not  less  than  Mr,  of  an  inch  in 
height    and    without    obscuring   design, 
vignettes,  or  crowding.  In  the  absence  of 
sufficient  space  for  such  declaration  on 
the  package,  or  where  the  manufacturer 
or  distributor  wishes'  to  use  a  decora- 
tive container,  the  declaration  may  ap- 
pear on  a  firmly  affixed  tag,  tape,  or 


'  I 
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card.  In  those  cases  where  there  is  in- 
sufficient space  for  such  declaration  on 
the  package,  and  it  is  not  practical  to 
firmly  affix  a  tag,  tape,  or  card,  the  Com- 
missioner may  establish  by  regulation  an 
acceptable  alternate,  e.g.,  a  smaller  type 
size.  A  petition  requesting  such  a  regula- 
tion as  an  amendment  to  this  paragraph 
shall  be  submitted  pursuant  to  Part  2  of 
this  chapter. 

*  •  •  •  • 

(e)  Interested  persons  may  submit  a 
petition  requesting  the  establishment  of 
a  specific  name  for  a  cosmetic  ingredient 
pursuant  to  Part  2  of  this  chapter.  The 
Commissioner  may  also  propose  such  a 
name  on  hLs  own  initiative. 


PART  809— IN  VITRO  DIAGNOSTIC 
PRODUCTS  FOR   HUMAN    USE 

35.  In  Part  809,  by  revising  §  809.30(a) 
(formerly  §  328.30  prior  to  recodification 
published  in  the  Federal  Register  of 
February  13,  1976  (41  FR  6907) )  to  read 
as  follows: 
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§  809.30      Procedure      for      establishing, 
amending;  or  repealing  >tandard!>. 

(a)  Basis  for  standards  and  available 
approaches  to  developing  standards. 
Whenever  in  the  judgment  of  the  Com- 
missioner the  establishment  of  a  product 
class  standard  is  necessary  to  reduce  or 
eliminate  unreasonable  risk  of  illness  or 
injury  associated  with  exposure  to  or  use 
of  an  in  vitro  diagnostic  product  and 
there  are  no  other  more  practicable 
means  to  protect  the  public  from  such 
risk,  he  may  propose  such  a  standard.  In 
proposing  a  product  class  standard  he 
shall  consider,  and  publish  in  the  Fed- 
eral Register  findings  on,  the  degree  of 
risk  or  injury  associated  with  the  use  of 
the  product,  the  availability  of  informa- 
tion relating  to  the  sciences  upon  which 
the  products  or  their  uses  are  based,  the 
approximate  number  of  products  subject 
to  the  standard,  the  medical  need  for  the 
products,  and  the  probable  effect  of  the 
standard  upon  the  utility,  cost,  or  avail- 
ability of  the  product,  and  available 
means  of  achieving  the  objective  of  the 
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standard  with  a  minimal  disruption  of 
supply  and  of  reasonable  maniUacturing 
and  other  commercial  practices.  Tliree 
procedures  are  available  for  developing 
product  class  standards  and  may  be  pro- 
posed on  the  initiative  of  the  "CommLs- 
sioner  or  by  petition  of  interested  per- 
rons, pursuant  to  Part  2  of  this  chapter; 
1 1 1  An  existing  standard  may  be  utilized 
'  2  '  interested  persons  outside  of  the  Food 
and  Drug  Administration  may  develop  a 
proposed  standard  or  (?i  the  Food  and 
Drug  Administration  may  develop  the 
standard. 


Effective  date:  The.ve  regulations  shall 
be  effective  Februarv  24.  1977. 

Dated-  January  14.  1977. 

Sherwin  Gardker, 
Acting  Co7nmissioncr 
of  Food  and  Druas. 

iFR  Doc  77  22^:4  Piled  1-24  -77;8:45  amj 
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Title  20 — Employees'  Benefits 

CHAPTER  Vr-EMPLOYMENT  AND  TRAIN- 
ING ADMINISTRATION,  DEPARTMENT 
OF  LABOR 

MIGRANT  AND  SEASONAL 
FARMWORKERS 

Employment  Service  Complaint  System, 
Monitoring,  and  Enforcement 

On  October  5.  1976,  at  41  FR  44014,  the 
Eaiploj-ment  and  Training  Administra- 
tion of  thp  Department  of  Labor  pro- 
posed for  20  CFR  Parts  651,  653,  and  658 
regiilations  under  the  Wagner-Peyser  Act 
of  1933,  as  amended.  29  U.S.C.  49  et  seq., 
governing  services  to  migrant  and  sea- 
sonal farmworkers  by  the  Federal-State 
public  employment  service  system. 

The  Department  also  proposed  for  20 
CFR  Part  658,  subpart  E,  regulations  for 
the  establishment  and  operation  of  an 
employment  service  complaint  system  for 
the  administrative  handling  of  com- 
plaints alleging  violations  of  Employment 
Service  regulations  by  employers  or  by 
the  Employment  Service. 

Finally,  the  Department  pi'oposed  for 
20  CFR  Part  658.  subparts  F,  G.  and  H 
regulations  governing  the  monitoring  of 
an  Employment  Service  activities,  and 
the  enforcement  of  Employment  Service 
regulations. 

The  proposed  regulations  were  part  of 
the  Department's  continuing  effort  to 
publish  comprehensive  Employment 
Service  regulations  which  are  intended  to 
replace  the  4,000  page  Employment 
Security  Manual  and  the  multitude  of 
Employment  Service  directives  currently 
in  effect. 

"Die  proposed  regulations  paralleled 
the  court  order  in  the  case  of  NAACP. 
Western  Region,  et  al.  Civil  Action  No. 
2ilO-72.  U.S.D.C,  D.C.,  Aug.  9.  1974  as 
follows: 

1.  The  proposed  20  CFR  Part  653,  sub- 
part B,  Services  for  Migrant  and  Sea- 
sonal Farmworkers,  (MSFWs)  related  to 
Sec.  I  of  the  court  order,  "Provision  of 
Service  to  Migrant  and  Seasonal  Farm- 
workers" and  to  Sec.  n  of  the  court 
order,  "Information  System". 

2.  The  proposed  20  CFR  Part  658,  sub- 
part G,  Review  and  Assessment  of  State 
Agency  Compliance  with  Employment 
Service  Regulations,  related  to  Sec.  Ill  of 
the  court  order,  "Monitoring",  and  Sec. 

V  of  the  court  order,  "Assurance  of  State 
Compliance  with  Federal  Law". 

3.  The  proposed  20  CFR  Part  658,  sub- 
part E,  Employment  Service  Complaint 
System,  related  to  Sec.  IV  of  the  court 
order,  "Complaint  Resolution". 

4.  The  proposed  20  CFTl  Part  658,  sub- 
part H.  Federal  Application  of  Remedial 
Action  to  State  Agencies,  related  to  Sec. 

V  of  the  court  order,  "Assurance  of  State 
Compliance  with  Ffederal  Law". 

The  Department  is  now  publishing  the 
above-described  regulations  in  final  form. 

These  regulations  replace  Sees.  1765- 
1769,  2000-2008,  and  205&-2059  of  the 
Employment  Security  Manual.  The  regu- 
lations also  replace  General  Administra- 
tive Letter  (GAL)  10-75.  Field  Memo- 
randum (FM)  360-75.  and  other  current 
directives  governing  the  provision  and 
administration  of  services   to  migrant 
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and  seasonal  farmworkers  including  the 
Secretary's  "13  Points"  of  April,  1972  to 
the  extent  that  the  "13  Points"  relate  to 
Employment  Service  activities  under  the 
Wagner-Peyser  Act. 

These  regiilations  supersede  the  regu- 
lations at  20  CFR  Parts  601-604  to  that 
extent  tliat  the  regulations  at  Parts  601- 
604  conflict  with  these  regulations.  The 
regulations  also  .supersede  all  Depart- 
ment of  Labor  and  State  agency  direc- 
tives which  conflict  with  the  regulations. 

Interested  persons  were  invited  to  sub- 
mit written  comments,  data,  and  argu- 
ments on  the  proposed  regulations  to  the 
As.<5istant  Secretary  for  Employment  and 
Training  until  November  5,  1976.  On 
November  5.  1976  the  Department  pub- 
lished a  notice  in  the  P^deral  Register 
extending  the  comment  period  to  Decem- 
ber 6, 1976. 

Comments  were  received  from  about 
75  agencies,  organizations  and  private  in- 
dividuals, including  a  great  many  State 
employment  service  agencies,  several  em- 
ployer organizations  and  several  legal 
service  groups.  Comments  were  received 
on  practically  every  sentence  of  Part  653, 
subpart  B — Services  for  Migrant  and  sea- 
sonal Farmworkers  (MSFWs) .  Com- 
ments on  Part  658  were  mostly  general 
and  conceptual  in  nature  rather  than 
specific.  The  comments  were  very  di- 
verse. Some  commentators  suggested 
that  the  regulations  include  a  number  of 
additional  specific  protections  and  bene- 
fits for  MSFWs.  Other  commentors 
stated  that  many  of  the  provisions  and 
protections  included  in  the  proposed 
regulations  were  too  paternalistic  with 
respect  to  MSF'Ws  and  that,  were  the 
Department  to  require  such  benefits  and 
protections  for  MSFWs.  other  applicant 
groups  might  believe  themselves  short- 
changed. 

In  drafting  these  final  regulations  the 
Department  used  the  following  princi- 
ples: 

(1)  ES  services  to  MSFWs  have  tradi- 
ttonally  been,  and  are  today,  an  area  of 
national  concern.  Because  of  the  migra- 
tory nature  of  MSFW  work  and  MSFW 
use  of  the  ES  interstate  clearance  sysi 
tem,  and  because  MSFWs  are  often  not 
working  within  a  State  long  enough  to 
be  eligible  for  certain  State  benefits,  the 
Department  believes  that  there  is  suffi- 
cient reason  to  set  forth  special  regula^' 
tions  on  ES  services  to  MSFWs. 

(2)  It  would  be  self-defeating,  how- 
ever, and  a  disservice  to  MSFWs  to  offer 
services  and  benefits  to  MSFWs.  which 
neither  the  Department  nor  the  State 
agencies  can  realistically  provide.  Over 
the  last  several  years  the  number  of 
MSFWs  in  the  nation  has  declined  sub- 
stantially. The  overall  American  labor 
force,  however,  has  increased  by  many 
millions.  Meanwhile,  ES  funding  has  not 
significantly  changed.  Nor  is  there  any 
statutory  mechanism  for  ES  funding  to 
automatically  increase  during  periods  of 
high  unemployment.  The  final  regula- 
tions on  services  to  MSFWs,  therefore, 
were  drafted  with  an  eye  not  only  on 
MSF'Ws  but  also  on  the  rest  of  the  Amer- 
ican labor  force,  to  which  the  ES  is  re- 
quired by  statute  to  offer  service. 


(3)  The  use  of  the  ES  system  by  em- 
ployers is  voluntary  (except  in  the  case 
of  certain  government  contractors  and 
employers  seeking  to  employ  foreign 
workers) .  If  the  ES  places  requirements 
on  employers  which  the  employers  con- 
sider unreasonable,  the  employers  may 
take  their  business  elsewhere  thus  re- 
moving their  MSFW  employees  from  ES- 
required  benefits  and  protections.  The 
Department  believes  that  the  vast  ma- 
jority of  agricultural  employers  are  con- 
cerned with  the  welfare  of  their  MSFW 
employees.  The  final  regulations  on  serv- 
ices to  MSFWs.  therefore,  were  drafted 
to  contain  requirements  with  respect  to 
employers  which  the  Department  be- 
lieves are  reasonably  designed  to  en- 
courage the  use  of  the  ES  system  by 
employers  so  that  ES-required  benefits 
and  services  for  MSFWs  will  be  able  to 
be  extended  to  the  greatest  possible 
number  of  MSFWs. 

The  most  significant  comments,  and 
the  Department's  response  thereto,  were 
as  follows : 

1.  A  great  many  commentators,  State 
agencies,  employer  groups,  and  legal 
service  groups,  suggested  changes  to  the 
definitions  of  "Migrant,"  "applicant," 
"seasonal  farmworkers  "  and  other  defi- 
nitions. The  specific  changes  suggestefl 
were  many  and  diverse.  The  Dei>artment 
is  studying  these  suggestions  and  has 
initially  concluded  that  the  definitions 
can  be  improved.  Nevertheless,  because 
of  the  complexity  of  the  review  process, 
the  extensive  change  in  ETA  reporting 
systems  any  changes  would  require,  and 
because  of  the  expense  involved,  the 
definitions  in  the  final  regulations,  with 
minor  clarifications,  are  the  same  as  in 
the  proposed  rulemaking.  The  Depart- 
ment believes  that  the  definitions  are 
reasonable  ones  and  that  they  are  con- 
sistent with  present  and  past  practice.  ^ 

2.  Many  comments  showed  that  the 
proposed  definition  for  "intrastate  job 
order"  was  unsatisfactory  for  States 
which  use  Statewide  Job  Bank  systems. 
The  definition  has  been  clarified  to 
state  that  a  job  order  is  an  intrastate 
order  when  the  order  taker  determines 
that  workers  will  be  needed  who  live  be- 
yond commuting  distance  from  the 
worksite. 

3.  One  commentor  suggested  that 
counseling,  job  development  and  testing 
be  listed  as  basic  services  of  the  ES.  This 
was  not  accepted.  Sec.  3  of  the  Wagner- 
Peyser  Act  mandates  the  basic  service 
of  the  ES  as  a  no -fee  labor  exchange. 

4.  One  commentor  suggested  that  day- 
hauls  be  required  to  offer  the  full  range  of 
ES  services.  This  was  not  accepted.  Not 
only  is  this  a  practical  impossibility,  but 
it  would  negate  the  entire  day-haul  con- 
cept to  change  day-hauls  into  what  would 
in  effect  be  additional  local  offices.  Work- 
ers at  day-hauls  will,  however,  be  in- 
formed of  the  ftill  range  of  ES  services 
available  at  local  offices. 

5.  One  commentor  suggested  that 
"minimum  levels"  be  established  for  all 
ES  services.  This  was  not  accepted  exc^t 
to  the  extent  that  minimum  requirements 
are  set  forth  in  the  regulations.  MSFWs, 
like  other  job  applicants,  may  or  may  not 
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need  or  may  or  may  not  desire  specific 
ES  services  or  a  specific  "level"  of  serv- 
ices beyond  those  required  to  be  aiforded 
them  in  the  regulations. 

6.  Several  commentors  objected  to  the 
terms  "if  feasible"  and  "if  appropriate" 
which  occurred  several  times  in  the  pro- 
posed rule-making  especially  with  refer- 
ence to  Spanish  language  requirements. 
The  final  regulations  avoid  the  use  of 
these  terms  whenever  possible.  Local  of- 
fices which  serve  a  significant  nimiber  of 
MSFWs  (such  offices  will  be  designated 
by  the  ETA  national  office)  must  have  bi- 
lingual (English-Spanish)  staff  if  a  sub- 
stantial portion  of  the  MSFWs  they  serve 
are  fluent  and/or  literate  in  Spanish  but 
are  not  fluent  or  literate  in  English. 

7.  Many  commentors  expressed  ccMifu- 
sion  over  the  proposed  "Job  Bank  infor- 
mation" Section.  Most  thought  it  was 
tautological  or,  if  not  tautological,  hard 
to  understand.  The  section  has  been  re- 
tlUed  "job  information"  and  has  been 
clarified  and  simplified. 

8.  Many  commentors  expressed  dL«;- 
satisfaction  with  the  wording  of  the 
Waiver  Form.  Some  State  agencies  sug- 
gested meritorious  alternate  wording. 
The  waiver  forms  are  already  in  print 
and  being  used.  However,  upon  approval 
of  the  Administrator,  a  State  agency  may 
use  a  form  it  thinks  will  be  clearer  to  the 
MSFWs. 

9.  Some  commentors  questioned 
whether  State  sigencies  should  be  per- 
mitted to  establish  day-hauls  but  not 
operate  them.  The  final  regulations  no 
longer  permit  a  State  agency  to  establish 
a  day-haul  without  operating  it.  Further, 
no  referrals  may  be  made  to  day  hauls 
not  operated  by  the  State  agency  or  an- 
other State  agency. 

10.  In  resDonse  to  one  comment,  the 
dav  haul  section  has  been  clarified  to  re- 
quire ES  personnel  to  report  apparent 
law  violations  to  the  local  office  manager. 

11.  In  response  to  many  comments,  the 
outreach  section  has  been  amended  to 
preclude  political  and  unionization  ac- 
tivities and  to  omit  language  which  mamy 
commentors  interpreted  as  encouraging 
officious  attempts  to  disrupt  the  work 
which  the  MSFW  has  scheduled  for  him- 
self or  herself.  The  MSFW,  however,  wiU 
be  informed  of  ES  services  such  as  refer- 
ral to  year  round  job  opportunities  and 
supportive  services. 

12.  In  response  to  several  comments, 
the  requirements  in  the  proposed  regula- 
tions regarding  the  job  description  por- 
tion of  interstate  job  orders  have  been 
extended  to  intrastate  job  orders. 

13.  Two  commentors  suggested  that 
employers  be  required  to  guarantee  a  cer- 
tain amount  of  work  to  MSFWs.  This  was 
rejected  as  being  too  much  of  a  btuTlen 
on  employers. 

14.  One  commentor  requested  that  dis- 
crimination by  "marital  status"  on  job 
orders  be  prohibited.  Tliis  was  not  ac- 
cepted. The  regulations  do  prohibit  dis- 
crimination by  sex,  but  do  not  go  beyond 
current  Federal  statutes  which  do  not 
prohibit  discrimination  by  marital  status 
per  se. 

15.  Some  commentors  suggested  that 
all  MSFWs  be  given  copies  of  interstate 
job  orders.  The  Department,  however. 


believes  that  the  present  requirement  of 
giving  such  job  orders  on  request  has 
adequately  served  both  the  MSFWs  and 
the  administrative  process  of  the  Depart- 
ment. Some  19,000  of  such  job  orders 
were  given  on  request  last  year.  The  De- 
partment is,  however,  requiring  em- 
ployers to  give  a  copy  of  the  work  con- 
tract to  all  agricultural  workers  recruited 
through  the  ES  interstate  or  intrastate 
clearance  system. 

16.  One  commentor  suggested  that  the 
"changes  in  crop  situations"  section  be 
amended  to  address  changes  due  to  over- 
recruitment.  This  has  been  done. 

17.  One  commentor  suggested  that 
field  checks  be  done  on  all  employers  to 
which  the  ES  has  referred  workers.  This 
was  not  accepted.  The  Deimrtment  be- 
lieves that  field  checks  are  a  reasonable 
service  for  MSFWs  who  migrate  using 
the  ES  clearance  system.  To  expand  this 
to  the  millions  of  employers  served  by 
the  ES  including  State  governments, 
hospitals,  mines,  factories,  Indian  reser- 
vations, the  military,  etc.  would  be 
seriously  impractical  and  prohibitively 
expensive  and  would  involve  the  ES  in 
enforcement  activities  expressly  com- 
mitted by  Congress  and  State  legislatures 
to  specially  authorized,  funded  and 
trained  enforcement  agencies.  The  De- 
partment believes  that  in  requiring  field 
checks  for  migratory  MSFWs,  the  De- 
partment has  gone  a  long  way  indeed 
toward  reasonably  looking  after  the  em- 
plojTnent  rights  of  MSFWs,  a  group  for 
which  the  Department  has  a  genuine 
national  concern. 

18.  One  commentor  suggested  that  the 
head  of  the  State  agency  have  overall 
responsibility  for  State  agency  self- 
monitoring.  This  has  been  done. 

19.  Some  commentors  suggested  that 
the  ES-complaint  system  handle  com- 
plaints which  are  not  ES-related,  that  is. 
which  are  not  against  the  ES  itself  or 
against  an  employer  for  allegedly  violat- 
ing ES  regulations.  In  addition  to  the 
legal  question  as  to  whether  the  ES  may 
use  Wagner-Peyser  funds  to  finance  a 
complaint  system  for  arguably  non-ES 
related  complaints,  the  ES  has  to  con- 
sider that,  with  present  fimding  and 
staffing,  the  ES  system  serves  far  less 
of  the  general  labor  force  than  it  could 
potentially  serve.  To  significantly  divert 
ES  fimds  to  handle  non-ES  related  com- 
plaints would  not  best  serve  the  interests 
of  the  ES  system  or  of  the  employers  or 
applicants,  including  MSFWs. 

20.  One  commentor  suggested  that  the 
ES  fund  institutions  who  would,  in  turn, 
bring  complaints  on  behalf  of  MSFWs 
against  the  ES  system.  This  comment 
was  not  accepted.  The  Department  be- 
lieves that  legal  service  groups  and  even 
MSFWs  themselves  are  capable  of  repre- 
sentirig  the  interests  of  MSFWs. 

21.  One  comment  stated  that,  since  the 
complaint  system  will  handle  complaints 
against  employers,  a  complainant  would 
have  to  exhaust  the  system  before  bring- 
ing, for  example,  a  contract  action 
against  an  employer.  The  Department, 
however,  intends  the  complaint  system, 
with  respect  to  complaints  against  em- 
ployers, to  preclude,  before  the  ex- 
haustion of  the  complaint  system,  only 


court    actions    alleging   an    employer's 
breach  of  ES  regulatiotis. 

22.  One  commentor  noted  that  it  is 
the  "outcome  of  services"  such  as  place- 
ment which  "actually  affect  the  lives  of 
farmworkers"  and  objected  to  the  sec- 
tion of  the  proposed  regiilations  which 
stated  that  State  agencies  do  not  have 
substantial  control  over  outcomes.  While 
it  may  well  be  true  that  MSFWs  are  af- 
fected more  by  outcomes  than  by  any- 
thing else,  it  Is  also  true  that  State 
agencies  have  only  indirect  control  over 
these  outcomes.  That  Is  simply  the  na- 
ture of  the  system  set  up  by  the  Wagner- 
Peyser  Act  and  of  the  nation's  free  con- 
tractual employment  system.  The  De- 
partment believes,  however,  that,  if  the 
requirements  set  forth  in  the  regula- 
tions are  adhered  to,  the  outcomes  for 
MSFWs  will  be  considerably,  if  indi- 
rectly, enhanced. 

23.  One  commentor  asked  that  judicial 
review  be  provided  after  final  DOL  ac- 
tion against  a  State  agency.  This  was 
not  accepted.  Judicial  review  should  be 
determined  on  a  case-by-case  basis. 

24.  Some  commentators  suggested  re- 
pl£M;ing  the  complaint  system  with  a 
compulsory  arbitration  system.  This  was 
not  accepted.  The  complaint  system  will 
be  concerned,  not  with  the  give  and 
take  of  contractual  rights,  but  w^ith  ad- 
judicating violations  of  Federal  regula- 
tions. Thus,  the  procedure  set  forth  in 
the  regulations  Is  a  system  with  the 
full  extent  of  procedural  due  process. 

25.  One  commentor  suggested  that  the 
role  of  the  Governor  be  more  clearly  set 
forth  in  the  regulations.  The  Department 
intends  to  deal  with  this  comment  very 
carefully  in  its  drafting  of  20  CFR  Part 
652 — Basic  Organization  of  the  ES  Sys- 
tem and  F»art  657 — Grants  to  State 
Agencies. 

26.  One  commentor  requested  that 
State  agencies  be  allowed  to  seek  re- 
gional office  review  of  State  hearing  offi- 
cer decisions.  This  comment  is  being  held 
in  abeyance.  The  Department  will  care- 
fully monitor  the  complaint  system  to 
see  whether  the  regulations  should  be 
so  amended  at  a  future  date. 

27.  One  commentor  objected  to  the 
language  in  the  proposed  rulemaking 
which  stated  that  the  ES  complaint  sys- 
tem would  supersede  the  system  at  29 
CFR  Part  31.  Thus,  there  will  not  be 
two  alternate  systems  for  handling  com- 
plaints alleging  unlawful  discrimination 
by  race,  color  or  national  origin. 

28.  Some  State  agencies  raised  ques- 
tions on  funding  and  with  respect  to  the 
Resource  Allocation  Formula.  The  De- 
partment will  continue  to  work  closely 
with  the  State  agencies  on  this  problem 
and  has  sent  copies  of  these  comments 
to  the  groups  who  are  now  engaged  in 
special  studies  on  the  funding  matter. 

29.  Some  commentors  suggested  that 
State  agencies  be  given  an  opportunity 
for  a  hearing  whenever  any  remedial  ac- 
tion or  disallov^nce  is  applied.  This 
suggestion  has  been  accepted.  With  re- 
gard to  certain  remedial  actions,  an  op- 
portunity for  a  prior  conference  with 
the  Assistant  Secretary  has  also  been 
added. 
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30.  At  the  suggestion  of  many  com- 
mentors  the  requirement  that  the  em- 
ployer sign  an  intrastate  or  interstate  job 
order  "in  the  presence  of  the  order 
taken"  has  been  omitted. 

31.  As  a  result  of  a  great  many  com- 
ments, the  term  "employer-related  com- 
plaint" has  been  dropped.  All  complaints 
handled  by  the  ES-complaint  system  are 
now  called  "ES-related"  complaints. 

22.  Many  commentors  suggested  that 
the  ES  monitor  not  only  employers  but 
also  employees  and  that  the  ES  refuse  to 
service  employees  who  are  truant,  tardy, 
lazy,  obstinate,  or  who  say  they  are 
qualified  for  jobs  for  which  they  turn  out 
not  to  be  qualified.  Although  there  ap- 
pears to  be  a  logical  symmetry  to  this  re- 
quest, the  Department  would  like  to  em- 
phasize that  the  ES  is  not  an  enforcement 
agency;  it  is  basically,  under  the  statute, 
a  labor  exchange  agency.  The  ES  en- 
forces only  its  own  regulations.  That  the 
regulations  on  MSFWs  place  more  re- 
quirements on  employers  than  do  the  vast 
majority  of  ES  regiilations  comes  from 
the  Department's  desire  to  provide  rea- 
sonable employment  protections  for  this 
especially  vulnerable  group  of  workers. 
The  Department  hopes  that  most  em- 
ployers will  understand  and  accept  this 
reasoning  and  that  they  will  continue  to 
use  the  ES  and  to  assist  the  ES  in  afford- 
ing appropriate  employment  for  MSFWs. 

33.  Many  commentors  criticized  the 
"full-application-waiver"  procedures  as 
being  too  cumbersome  and  time  consum- 
ing and  of  very  little  real  usefulness  to 
MSFWs.  A  few  commentors,  however. 
suggested  that  the  full  procedure  be 
mandated  at  day  hauls.  The  procedure  is 
substantially  the  same  as  in  the  proposed 
rule-making.  The  Department  will  con- 
tinue to  assess  this  issue. 

34.  Many  commentors  stated  that  the 
time  limits  for  handling  complaints  were 
too  long:  many  said  they  were  too  short. 
Most  commentors.  however,  did  not  ques- 
tion them.  The  final  regulations  have  the 
same  time  limits  as  the  proposed  rule- 
making. 

35.  Many  other  clarifying,  editorial  and 
technical  changes  have  been  made. 

Accordingly  20  CFR  Chapter  V  is 
amended,  effective  February  24,  1977,  to 
read  as  follows : 

PART  601— ADMINISTRATIVE 
PROCEDURE 

§601.6      [.\mendedl 

1.  In  paragraph  ib>.  first  paragraph, 
the  phrase  "central  office  of  the  Admin- 
istration "  is  changed  to  "ETA  national 
ofBce". 

2.  In  paragraph  (b).  second  para- 
graph, the  term  "Administration"  is 
changed  to  "ETA  national  oCQce". 

3.  In  paragraph  (c),  the  phrase  "Di- 
rector of  the  Employment  Service"  is 
changed  to  "ETA  national  office"  each 
time  It  appears,  and  the  term  "Director" 
is  changed  to  "ETA  national  office". 

§601.8      [.Amended] 

4.  The  term  "Director"  is  changed  to 
"Secretary". 
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5-  The  phrase  "Post  Office  Depart- 
ment" is  changed  to  "U.S.  Postal  Serv- 
ice" each  time  it  appears. 

§  601.9      [Amended] 

6.  The  phrase  "State  Audit, Branch 
Division    of   Business    Management 
deleted. 

7.  The  term  "Director"  is  changed  to 
"ETA". 


IS 


PART  602— FEDERAL-STATE 
EMPLOYMENT  SERVICE  SYSTEM 

8.  In  the  table  of  contents  for  Part 
602.  SS  602.9  and  602.21  are  deleted. 

§602.1      [.\niended] 

9.  In  paragraph  fa^,  the  words  "and 
all  rules,  regulations,  and  standards 
promulgated  thereunder"  are  deleted. 

§  602.9      [Deleted] 

10.  S  602.9  is  deleted. 
§602.1S      [Amended] 

11.  The  words  "ETA  'Standards  for 
a  Merit  System  of  Personnel  Adminis- 
tration' "  are  changed  to  "the  Civil  Serv- 
ice Commission  regulations  at  45  CFR 
Part  70". 

§602.18      [.Amended] 

12.  In  paragraph  (a),  the  term  "Di- 
rector" is  changed  to  "Administrator". 

§  602.21      [Deleted] 

13.  Section  602.21  Delegation  of  Au- 
thority, is  deleted. 


PART  603— STATE  PROGRAM  BUDGET 
PLANS  UNDER  THE  WAGNER-PEYSER 
ACT 

14.  The  title  of  the  Part  is  changed  to 
STATE  PROGRAM  BUDGET  PLANS 
UNDER  THE  WAGNER-PEYSER  ACT 

§  603.1      [Amended] 

15.  The  phrase  "plan  of  operation", 
each  of  the  three  times  it  appears,  is 
changed  to  "program  budget  plan". 

§603.2      [Amended] 

1*.  In  paragraph  (a)  the  phrase 
"Title  IV  of  the  Servicemen's  Readjust- 
ment Act  of  1944  as  amended"  is  changed 
to  read  "38  U.S.C.  Chapters  41  and  42". 

17.  Section  603.3  is  revised  to  read  as 
follows : 

§  603.3     Compliance  with  USE.S  refrula- 
tions. 

Each  State  agency  shall  submit  a 
statement,  as  part  of  its  State  program 
budget  plan,  that  it  will  comply  with 
the  regulations  of  the  USES  at  20  CFR 
Parts  601-604,  620,  621,  651-658,  and  at 
29  CFR  Part  8. 

§  603.5      [Amended] 

18.  The  phrase  "plan  of  operation" 
is  changed  to  "program  budget  plan". 


PART  604 — POLICIES  OF  THE   UNITED 
STATES  EMPLOYMENT  SERVICE 

19.  Paragraphs  (b)  and  (c)  are  re- 
vised to  read  as  follows: 

§  604.2      Clearance. 

•  •  *  •  • 

(b)  To  recruit  qualified  workers  from 
local  sources  before  resorting  to  clear- 
ance unless  a  shortage  of  local  workers 
is  anticipated. 

(c)  To  place  into  clearance  only  those 
job  orders  which  specify  at  least  the  ap- 
plicable Federal  or  State  minimum 
wage,  and  to  place  job  orders  for  agri- 
cultural workers  into  intrastate  and  in- 
terstate clearance  in  accordance  with  the 
regulations  at  §  653.108  of  this  Chapter. 

•  «  *  •  • 
§604.5      [Amended] 

20.  Evers'thtng  after  the  phrase  "and 
related  industries"  is  deleted. 

21.  The  following  new  Part  651  is  add- 
ed to  Title  20. 


PART  651 — GENERAL  PROVISIONS  GOV- 
ERNING THE  FEDERAL-STATE  EMPLOY- 
MENT SERVICE  SYSTEM 

661.1  Scope  and  purpose  of  the  Federal - 
State  employment  service  system. 

6512  Basic  structure  of  the  employment 
service  system. 

651.3  Federal    statutes   governing   the  em- 

ployment service  system. 

651.4  Executive    Orders    affecting    the   em- 

ployment service  systemr 

651.5  Format  of  the  regulations  for  the  em- 

ployment service  system. 

651.6  Consolidated    table    of    contents    for 

Parte  651-658. 

651.7  Definitions   of    terms   used   In   Parts 

651-658. 

AtJTHORiTY :  Wagner-Peyser  Act  of  1933,  as 
amended.  29  U.S.C.  49  et  seq.,  unless  other- 
wise noted. 

§  651.1  Scope  and  purpose  of  the  Fed- 
eral-Stale employment  service  sys- 
tem. 

(a^  The  basic  purpose  of  the  Federal- 
State  employment  service  system  is  to 
provide  a  national  system  of  public  em- 
ployment offices  through  which  no-fee 
employment  services  are  provided  to 
workers  who  are  seeking  employment 
and  to  employers  who  are  seeking  job 
applicants.  The  basic  employment  serv- 
ice of  the  employment  service  system, 
therefore,  is  the  referral  of  workers  to 
jobs  through  the  operation,  without  fee, 
of  a  labor-exchange  system. 

(b)  The  employment  service  system 
also  performs  other  functions  related  to 
its  basic  labor-exchange  fimction.  Such 
ancillary  functions  include  developing 
job  openings,  employment  coimseling 
and  testing,  assisting  employers  with 
certain  employment-related  problems, 
t'ne  processing  of  labor  certification  ap- 
plications for  the  temporary  and  perma- 
nent employment  of  foreign  workers  in 
the  United  States,  the  conducting  of  pre- 
vailing vr&ge  surveys,  and  the  perform- 
ance of  other  employment -related  ac- 
tivities as  set  forth  in  the  regulations  at 
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Parts  601-604,  620,  621  and  651-658  of 
tMs  Chapter  and  at  29  CFR  Parts  8.  26, 
and  75. 

§  651.2      Basic  structure  of  the  employ- 
ment service  system. 

(a)  Sec.  1  of  the  Wagner-Peyser  Act 
of  1933  (Act)  established  as  a  compo- 
nent of  the  EVepartment  of  Labor  a 
United  States  EmploxTnent  Service 
(USES).  Sec.  3(a)  of  the  Act  sets  forth 
basic  responsibility  of  the  USES.  It 
states: 

It  shall  be  the  province  and  duty  of  the 
bureau  [USES]  to  promote  and  develop  a 
national  system  of  employment  offices  for 
men,  women,  and  juniors  who  are  legally 
qualified  to  engage  In  gainful  occupations. 
Including  employment  counseling  and  place- 
ment services  for  handicapped  persons,  to 
maintain  a  veterans'  service  to  be  devoted  to 
securing  employment  for  veterans,  to  main- 
tain a  farm  placement  service,  and,  in  the 
manner  hereinafter  provided,  to  assist  in 
establishing  and  maintaining  systems  of 
public  employment  offices  In  the  several 
States  and  the  political  subdivisions  thereof 
in  which  there  shall  be  located  a  veterans' 
employment  service.  The  bureau  [USES] 
shall  also  assist  in  coordinating  the  public 
employment  ofUces  throughout  the  country 
and  In  increasing  their  usefulness  by  devel- 
oping and  prescribing  minimum  standards 
of  efficiency,  assisting  them  in  meeting  prob- 
lems peculiar  to  their  localities,  promoting 
uniformity  in  their  administrative  and  sta- 
tistical procedure,  furnishing  and  publish- 
ing Information  as  to  opportunities  for  em- 
ployment and  other  information  of  value  in 
the  operation  of  the  system,  and  maintain- 
ing a  system  for  clearing  labor  between  the 
several  States. 

(b)  Sec.  4  of  the  Act  provides  that 
any  State  which  wishes  to  receive  funds 
under  the  Act  must,  through  its  legisla- 
ture, accept  the  provisions  of  the  Act  smd 
must  designate  or  authorize  the  creation 
of  a  State  agency  vested  with  all  the 
powers  necessary  to  cooperate  with  the 
USES  under  the  Act. 

(c)  Sec.  8  of  the  Act  requires  that 
State  agencies  submit  to  the  Secretary 
of  Labor  detailed  plans  for  carrying  out 
the  provisions  of  the  Act  within  the 
State. 

(d)  Sec.  9  of  the  Act  requires  State 
agencies  to  make  operational  and  ex- 
penditures reports  as  prescribed  by  the 
Secretary  of  Labor.  It  requires  the  Sec- 
retary to  monitor  State  agencies  opera- 
tions and  expenditures,  and  authorizes 
the  Secretary  to  apply  remedial  actions 
to  State  agencies  which  have  violated 
the  Secretary's  rules  and  regulations, 
after  notice  to  the  State  agency. 

(e)  Sec.  11  of  the  Act  establishes  a 
Federal  Advisory  Council  to  advise  the 
Secretary  on  the  operation  of  the  em- 
ployment service  system.  It  also  requires 
that  State  agencies  establish  similar  ad- 
visory councils. 

(f)  Sec.  12  of  the  Act  authorizes  the 
Secretary  to  make  such  rules  and  regu- 
lations as  may  be  necessary  to  carry  out 
the  provisions  of  the  Act. 

§  651.3     Federal   statutes   governing   the 
enaployment  service  system. 

(a)  The  Wagner-Peyser  Act  of  1933, 
as  amended,  29  U.S.C.  49  et  seq.,  sets 


forth  the  basic  responsibilities  of  the  em- 
plov-ment  service  system. 

(b)  In  addition  to  Wagner-Peyser  Act 
responsibilities,  the  employment  service 
system  i,s  governed  or  affected  by  the 
following  Federal  statutes: 

( 1 )  The  Social  Security  Act.  Titles  III, 
IX  and  Xn: 

(2:i   38  U.S.C.  Chapters  41  and  42: 

(3)  Titles  VI  and  "VTI  of  the  Ci\ii 
Rights  Act  of  1964: 

(4)  Sec.  212(3^14)  of  the  Immigra- 
tion and  Nationality  Act; 

(5)  The  Consolidated  Farm  and  Rural 
Development  Act  of  1972:  and 

(6)  The  Farm  Labor  Contractor  Reg- 
istration Act  of  1963,  as  amended. 

§  651.4      Executive   Orders   affecting   the 
employment  service  system. 

The  following  Executive  Orders  have 
an  impact  upon  the  employment  service 
system : 

(a)  Executive  Order  10582 — Imple- 
menting the  Buy  American  Act; 

(b)  Executive  Order  10650 — Relating 
to  the  Selection  of  Persons  with  Critical 
Skills  for  Enlistment  in  the  Ready 
Reserves ; 

(O  Executive  Order  11190 — Relating 
to  the  Screening  of  the  Ready  Reserve; 

(d)  Executive  Order  11075 — Providing 
for  the  Implementation  of  the  Trade  Ex- 
pansion Act; 

te)  Executive  Order  11141 — Declaring 
a  Public  Policy  Against  Discrimination 
on  the  Basis  of  Age; 

(fi  Executive  Order  11246 — Relating 
to  Equal  Emplojinent  Opportunity; 

(g>  Executive  Order  11478— Relating 
to  Equal  Employment  in  the  Federal 
Government; 

(h)  Executive  Order  11307 — Providing 
for  the  Coordination  of  Federal  Programs 
Affecting  Agricultural  and  Rural  Area 
Development; 

(i)  Executive  Order  11490 — Relating 
to  Emergency  Preparedness  Functions; 

(j)  Executive  Order  11575 — Relating 
to  the  Disaster  Relief  Act: 

(k)  Executive  Order  11701 — Relating 
to  Employment  of  Veterans  by  Federal 
Agencies  and  Government  Contractors 
and  Subcontractors. 

§  651.5     Format   of   the   regulations    for 
the  employment  serv  ice  system. 

(a)  Part  651  contains  the  general  pro- 
visions governing  the  Federal-State  em- 
ployment service  system. 

'b)  Part  652,  wKen  published,  will  set 
forth  thet  basic  requirements  relative  to 
the  establishment  and  organization  of 
State  emplojmient  service  agencies. 

fc)  Part  653  contains  the  requirements 
governing  the  prmcipal  services  of  the 
emplojTnent  service  system. 

(d)  Part  654.  when  published,  will  set 
forth  the  provisions  governing  special 
services  of  the  employment  service 
system. 

(e)  Part  655,  when  published,  will  con- 
tain the  labor  certification  process  for 
the  temporary  employment  of  foreign 
workers  in  the  United  States. 

(f)  Part  656  contains  the  regulations 
governing  the  labor  certification  process 


for  the  permanent  employment  of  for- 
eign workers  in  the  United  States. 

'g>  Part  657,  when  published,  will  set 
forth  the  requirements  for  State  agency 
program  budget  plans,  including  their 
development,  submifsion.  and  approval, 
and  the  allocation  oi  funds  to  the  State 
agencies. 

ih)  Part  658  contains  the  general  ad- 
ministrative provisions  of  the  employ- 
ment service  system,  including  personnel, 
fiscal,  reporting,  and  nondiscrimination 
standards,  the  employment  sendee  com- 
plaint system,  and  monitoring  and  en- 
forcement standards. 

§  631.6      Cunsolidaiod    table   of   contents 
for  Parts  651—658. 

The  table  of  contents  for  Parts  651-658 
is  as  follows: 


PART  651 — GENERAL  PROVISIONS  GOV- 
ERNING THE  FEDERAL-STATE  EMPLOY- 
MENT SERVICE  SYSTEM 

Sec 

651.1  Scope  and  purpose  of  the  Federal- 

State  employment  service  system. 

651.2  Basic  structure  of  the  employment 

service  system 

651  3  Federal  statutes  governing  the  em- 
ployment service  system. 

651  4  Executive  Orders  affecting  the  em- 
ployment service  system. 

651.5  Format  of  the  regulations  for  the 

employment  service  system. 

651.6  Consolidated  table  of  contents  for 

Parts  651-658. 

651.7  Definitions  of  terms  used  in  Parts 

651-658. 

Part   652 — Basic  Organization  of  the  Em- 
ployment Service  System  j  Reserved  ) 

Part  653 — Services  of  the  Employment 
Sebvice  System 

sfbp.iht   a basic   services   of   the   employ- 
MENT service  system  Iresekved] 

SUBPART    B ^services    FOR     MIGRANT    AND    SEA- 
SONAL FARMWORKERS    (  MSFWS  I 


Sec. 

653.100 

653.101 

653.102 
653.103 
653.104 

653.105 

653.106 
653.107 
653.108 


653  109 

653.110 
653.111 
653.112 
653.113 
653  114 
653.115 


Purpose  and  scope  of  subpart. 

Provision  of  services  to  migrant  and 
seasonal   farmworkers    ( MSFWs  i . 

Job  information. 

MSFW  job  applications. 

Job  applications  of  MSFW  families 
and  crew  members. 

Situations  requiring  neither  full 
applications  nor  waivers 

ES  day-haul  responsibilities. 

Outreach. 

Requirements  for  Intrastate  and  In- 
terstate Job  orders  seeking  agri- 
cultural workers. 

Changes  In  crop  and  recruitment 
situations. 

Field  checks. 

State  agency  self-monltorlng. 

Data  collection. 

Disclosure  of  data. 

State  agency  staffing  requirements. 

State  agency  program  budget  plans. 


SITBPART  C SERVICES  POR  VETERANS 

653.200  Purpose  and  scope  of  subpart. 

653.201  Definitions  of  terms  used  in  subpart. 

FEDERAL   ADMINTSTRATION 

653.210  Role  of  the  Administrator. 

653.211  Role  of  the  Veterans  Employment 

Service  (VES). 

653.212  Role     of     Regional     Administrator 

(BA,. 
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Sec. 

653.313  Assignment    and   role    of   Regional 

Veterans"  Employment  Represen- 
tatives (RVERs). 

853.314  Assignment     and     role     of     State 

Veterans"  Employment  Represen- 
tatives (SVERs). 

STANDAaDS  OF  PERFORMANCE  GOVEXNXNC  STATE 
AGXNCT  SERVICES  TO  VETERANS  AND  ELIGIBLE 
FCSSONS 

653.320  Standards  of  performance. 

653.321  Standards  of  performance  governing 

State  agency  services. 
653.332     Performance  standard  on  facilities 
for  VES  staff. 

653.223  Performance   standards   on   report- 

ing. 

653.224  Performance    standards    governing 

the  assignment  and  role  of  Local 
Veterans"  Employment  Repre- 
sentatives (LVERs). 

653.225  Standards  of  performance  govern- 

ing State  agency  cooperation  and 
coordination  with  other  agencies 
I     and   organizations    Interested   In 
I     the  employment  development  of 
veterans  and  eligible  persons. 
653.236     Standards  of  performance  govern- 
ing complaints  of  veterans  and 
eligible  persons. 

FEDEKAL   MONITORING  OF  STATE  AGENCY 
COMPLIANCE 

653.230  Veterans    preference    Indicators    of 

compliance. 

653.231  Secretary"s  annual   report  to  Con- 

.gress. 

Pajit  664 — Special  RESPONsiBiLrnES  or  the 
Smtlotment  Service  System  [Reserved] 

Part  65$ — Labor  CERTtncATiON  Process  For 
THE  T*MPORAJiT  Employment  of  Aliens  in 
the  nnttco  states  [reserved] 

Past  656 — Labor  Certification  Process  For 
THE  Permanent  Employment  op  Aliens 
IN  THE  Unttcd  States 

StTBPUIT   A PURPOSE  AND  SCOPE  OF  PART  65S 

656.1  Purpose  and  scope  of  Part  666. 

656.2  Description  of  the  Immigration  and 

Nationality  Act  and  of  the  De- 
partment of  Labor"s  role  there- 
under. 

snsPART  B — occtrPATioNAL  labor 

CERTIFICATION  DETERMINATIONS 


666.10 
656.11 


Schedule  A. 
Schedule  B. 


SUBPART    C — LABOR    CERTIFICATION    PROCESS 


666.30  Introduction. 

666.31  Basic  labor  certification  application 

process. 
656Ja       Applications  for  labor  certifications 
for  Schedule  A  occupations. 

666.23  Applications  for  labor  certifications 

for  Schedule  B  occupations;  re- 
quests for  waivers  from  Schedule 
B. 

656.24  Labor  certification  determinations. 

656.26  Procedures  following  a  labor  certi- 

fication determination. 
65eJ6       Admlnistratlve-judidal     review     of 
denials  of  labor  certification. 

656.27  Hearings. 

656.28  Document      transmittal      following 

the  granting  of  a  labor  certifica- 
tion. 
666.30    min^  of  a  new  application  after  the 
denial  of  a  labor  certification. 

656.30  Validity  of  and  Invalidation  of  la- 

bor certifications. 

668.31  Labor  certification  Aopllcations  in- 

volving fraud  or  willful  misrepre- 
sentation. 

666.32  Fees  for  services  and  documents. 


RULES  AND  REGULATIONS 

SUBP.\RT   D DEFINITIONS 

Sec. 

656.50       Definitions,    for    purposes    of    this 
Part,  of  terms  used  in  this  Part. 

SUBPART    P ADDRESSES    OF    DEPARTMENT    OF 

LABOR    REGIONAL    OFFICES 

666.60       Addresses  of  Department  of  Labor 
regional  offices. 

Part  657 — Provisions  Governing  Grants  To 
State  Agencies  for  Employment  Services 
AcTivrriES  (Reserved) 

Part  658 — Administrative  Provisions  Gov- 
erning THE  Employment  Service  System 

subpart  a (RESERVED) 

subpart    B [RESERVED] 

SUBPART     C — [RESERVED] 

SUBPART      D [reserved] 

SUBPART  E — EMPLOYMENT  SERVICE  COMPLAINT 
SYSTEM 

658.400  Purpose  and  scope  of  subpart. 

658.401  "Types  of  complaints  handled  by  ES 

complaint  system. 

STATE  AGENCY    ES  COMPLAINT  SYSTEM 

658.410  Establishment  of  State  agency   ES 

complaint  systems. 

658.411  Initial   handling   of   complaints   by 

the  State  or  local  office. 

658.412  State  agency  officials  responsible  for 

handling  ES-related  complaints. 

658.413  Action    on    EB-related    complaints 

concerning  employers. 

658.414  Action    on    ES-related    complaints 

concerning  the  State  agency. 

658.415  Hearings. 

658.416  Decision  of  the  heairlng  official. 

FEDERAL   ES  COMPLAINT  SYSTEM 

658.420  Establishment  of  the  ES  complaint 

system  at  the  ETTA  regional  office. 

658.421  Handling  of  complaints  by  the  RA. 

658.422  Hearings. 

658.423  Decision  of  the  DOL  Hearing  Officer. 

SUBPART    F DISCONTINUATION    OF    SERVICES    TO 

EMPLOYERS      BY      THE     EMPLOYMENT      SERVICE 
SYSTEM 

658.500  Scope  and  purpose  of  subpart. 

658.501  Informal  resolution. 

658.502  Discontinuation  of  services. 

SUBPART    O REVIEW    AND    ASSESSMENT   OF   STATE 

-      AGENCY       COMPLIANCE       WITH       EMPLOYMENT 
SEXVICE  REGULATION3 

658.600  Scope  and  purpose  of  subpart. 

658.601  State  agency  resuonslblllty. 

658.602  ETA  national  office  respKjnslbllity. 

658.603  ETA  regional  office  responsibility. 

658.604  Assessment  and  evaluation  of  pro- 

gram performance  data. 

658.605  Communication  of  findings  to  State 

agencies. 

SUBPART    H FEDERAL   APPLICATION  OF  REMEDIAL 

ACTION    TO     STATE    AGENCIES 


658.700  Scope  and  purpose  of  subpart. 

658.701  State  agency  violations  of  ES  reg- 

ulations. 

658.702  Initial  action  by  the  RA. 

658.703  Disallowance  of  expenditures:   cor- 

rective action  plans. 

658.704  Remedial  actions. 

658.705  Decision  to  decertify. 

658.706  Notice  of  remedial  action. 

658.707  Requests  for  hearings. 

658.708  Hearings. 

658.709  Conduct  of  hearings. 

657.71(>  Decision  of  the  Hearing  Officer. 

658.71:  Decision  of  the  Secretary. 


3  651.7      Definitions    of    terms    used    in 
Parts  651-658. 

"Administrator,  United  States  Employ- 
ment Service  (Administrator)"  shall 
mean  the  chief  official  of  the  United 
States  Employment  Service  (USES)  or 
the  Administrator's  designee. 

"Agricultural  worlcer"  shall  mean  a 
worker,  whose  primary  work  experience 
has  been  in  industries  with  a  Standard 
Industrie  Classification  (SIC)  of  01-07, 
except  027,  074,  0752,  0761,  and  078, 
whether  alien  or  citizen,  who  is  legally 
allowed  to  work  permanently  in  the 
jUnited  States. 

"Applicant"  shall  mean  a  person  who 
contacts  a  local  office  to  seek  employ- 
ment or  employability  development  serv- 
ices. 

"Application  Card"  shall  mean  the 
basic  local  office  record  for  an  applicant. 
"Day-haul"  shall  mean  the  assembly 
of  workers  at  a  pick-up  point,  transpor- 
tation of  them  to  agricultural  employ- 
ment, and  the  return  of  the  workers  to 
the  pick  up  point  on  the  same  day. 

"DOL"  shall  mean  the  Department  of 
Labor. 

"D.O.T."  shall  mean  the  Dictionary  of 
Occupational  Titles,  the  reference  work 
published  by  the  USES  which  contains 
brief,  non-technical  definitions  of  U.S. 
job  titles,  distinguishing  number  codes, 
and  worker  trait  data. 

"Employment  and  Training  Adminis-  , 
tration  (ETA)"  shall  mean  the  compo- 
inent  of  the  Department  of  Labor  con- 
•taining  the  United  States  Employment 
■  Service  (USES) . 

"Employment  Service  (ES)"  shall 
mean  the  nationwide  system  of  public 
employment  offices  consisting  of  the 
United  States  Employment  Service 
(USES),  its  grantee  State  agencies,  and 
the  various  offices  of  the  State  agencies. 
"ES"  shall  mean  "employment 
service". 

I     "ES  regulations"  shall  mean  the  Fed- 
Ural  regulations  at  20  CFR  Parts  601- 
604,  620,  621,  and  651-658,  and  at  29 
CFR  Parts  8,  26  and  75. 

"ETA"  shall  mean  the  Employment 
and  Training  Administration. 

"Hearing  Officer"  shall  mean  a  De- 
partment of  Labor  official,  hearing  offi- 
cer or  Administrative  Law  Judge,  desig- 
nated to  preside  at  DOL  administrative 
hearings. 

"Interstate  job  order"  shall  mean  a 
job  order  describing  one  or  more  hard- 
to-fill  job  openings  which  a  State  agen- 
cy uses  to  request  recruitment  assist- 
ance from  other  State  agencies.  Job  or- 
ders used  for  day-haul  operations  which 
extend  across  State  lines  and  Job  Banks 
which  extend  across  State  lines  are  not 
included  in  this  definition. 

"Intrastate  job  order"  shall  mean  a 
job  order  describing  one  or  more  hard- 
to-fUl  job  openings,  which  a  local  office 
uses  to  request  recruitment  assistance 
from  other  local  offices  within  the  State. 
Placement  into  a  Statewide  Job  Bank 
system  in  and  of  itself  does  not  make  a 
job  order  an  intrastate  job  order.  The 
job  order  shall  be  an  intrastate  job  order 
only  if  the  job  order  taker  makes  the 
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determination  that  workers  are  needed 
from  other  parts  of  the  State  which  are 
not  within  commuting  distance  of  the 
worksite. 

"Job  Bank"  shall  mean  the  employ- 
ment service's  computerized  job  data 
storage  system. 

"Job  Information  Service  (JIS)" 
shall  mean  a  imit  or  an  area  within  an 
ES  local  office  where  applicants  pri- 
marily, on  a  self-service  basis  or  with 
minimum  professional  help,  can  obtain 
specific  and  general  information  on 
where  and  how  to  get  a  job. 

•'Local  office"  shall  mean  a  local  em- 
ployment service  office  which  is  part  of  a 
State  agency.  A  local  office  which  serves 
a  significant  number  of  MSPWs  shall 
mean  a  local  office  which  is  officially 
designated  as  such  by  the  ETA. 

"Local  office  manager"  shall  mean  the 
ES  official  in  charge  of  all  ES  activities  in 
a  local  office  of  a  State  agency. 

"Local  Veterans'  Employment  Repre- 
sentative (LVER) "  shall  mean  the  local 
office  official  designated  by  the  State  Di- 
rector to  serve  veterans  and  eligible  per- 
sons as  defined  at  §  653.201  of  this  chap- 
ter. 

"LMI"  shall  mean  labor  market  infor- 
mation. 

"Migrant"  shall  mean  both: 

(1)  "Migrant  Farmworker,"  that  is,  a 
seasonal  farmworker  whose  farmwork 
experience  during  the  preceding  12 
months  required  travel  such  that  the 
worker  was  unable  to  return  to  his/her 
residence  (domicile)  in  the  same  day; 
and 

(2)  "Migrant  Food  Processing  Work- 
er," that  is.  a  person  who  has  had  expe- 
rience during  the  preceding  12  months 
doing  food  processing  (as  classified  in  the 
1972  Standfird  Industrial  Classification 
(SIC)  definitions  201,  2033,  2035,  and 
2037  for  food  processing  establishments) 
for  a  scheduled  period  of  less  than  150 
days,  provided  that  it  required  travel 
such  that  the  worker  was  unable  to  re- 
turn to  his/her  residence  (domicile)  in 
the  same  day. 

"MSP'W"  shall  mean  a  migrant  or  sea- 
sonal farmworker. 

"RA";  see  "Regional  Administrator". 

"Program  Budget  Plan  (PEP)"  shall 
mean  the  annual  planning  document  for 
the  SBSA  required  by  feec.  8  of  the  Wag- 
ner-Peyser Act  containing  the  SESA's 
detailed  planning,  programming  and 
budget  for  carrying  out  employment  se- 
curity activities.  For  the  purpose  of  ES 
regulations,  this  definition  shall  be  re- 
stricted to  the  employment  service  por- 
tion of  the  PHP. 

"Regional  Administrator,  Emplosmient 
and  Training  Administration  (RA)" 
shall  mean  the  chief  DOL  Employment 
and  Training  Administration  (ETA)  of- 
ficial in  each  DOL  regional  office. 

"Regional  Veterans'  Employment  Rep- 
resentative (RVER)"  shall  mean  the 
Federal  official  designated  by  the  Direc- 
tor, Veterans  Employment  Service  (VES) 
in  each  DOL  regional  office  who,  under 
the  RA,  serves  veterans  and  eligible  per- 
sons as  defined  at  §  653.201  of  this 
Chapter. 


"Seasonal  farmworker"  shall  mean  a 
person  who  has  had  at  least  25  days 
experience  during  the  preceding  twelve 
months  working  for  wages  in  farmwork 
for  a  scheduled  period  of  less  than  150 
consecutive  days  at  any  one  establish- 
ment engaged  in  agricultural  production 
or  agricultural  services  (as  classified  in 
the  1972  Standard  Industrial  Classifica- 
tion (SIC>  definitions  included  in  indus- 
tries 01  through  07.  except  027,  074,  0752, 
0761  and  078) .  Nonmigrant  individuals 
who  are  full-time  students  are  excluded, 
as  are  migrant  workers  who  are  full-time 
students  but  who  travel  in  organized 
groups  rather  than  with  their  families. 

(1)  For  purposes  of  this  definition  an 
"establishment"  shall  mean  an  economic 
unit,  generally  at  a  single  physical  loca- 
tion, where  business  is  conducted  or 
where  <or  from  which)  services  are  per- 
formed. (For  example,  a  farm,  orchard, 
ranch,  or  an  organization  providing  agri- 
cultural commodities  or  services  from  a 
single  location.)  Farm  labor  contractors 
and  crew  leaders  are  not  considered  es- 
tablishments, but  the  organizations  to 
which  they  supply  workers  are  to  be  «mi- 
sidered  establishments  for  [Huposes  of 
this  definition. 

(2)  For  purposes  of  this  definition,  an 
individual  who  is  hired  repeatedly  on  a 
short  term  basis  is  a  seasonal  f  armwoiicer 
even  if  this  results  in  his/her  working  for 
any  one  agricultural  establishment  for 
a  period  of  150  consecutive  days  or  more. 

(3)  There  are  two  types  of  seasonal 
farmworkers — migrant  and  non-migrant. 

"Secretary"  shall  mean  the  Secretary 
of  Labor  or  the  Secretary's  designee. 

"SESA";  see  "State  Employment  Se- 
curity Agency". 

"Solicitor"  shall  mean  the  chief  legal 
officer  of  the  U.S.  Department  of  Labor 
or  the  Solicitor's  designee. 

"State"  shall  include  the  fifty  states, 
the  District  of  Columbia,  Ouam,  Puerto 
Rico,  and  the  Virgin  Islands. 

"State  Administrator"  shall  mean  the 
chief  official  of  the  State  Employment 
Security  Agency  (SESA) . 

"State  agency"  shall  mean  the  State 
employment  service  agency  designated 
imder  section  4  of  the  Wagner-Peysw 
Act  to  cooperate  with  the  USES  In  the 
operation  of  the  employment  service  sys- 
tem. 

"State  Director"  shall  mean  the  chief 
official  of  the  State  employment  service 
agency  (State  agency) . 

"State  Employment  Security  Agency 
(SESA) "  shall  mean  the  State  agency 
which,  under  the  State  Administrator, 
contains  both  the  State  employment 
service  agency  (State  agency)  and  tbe 
State  unemploym«it  compensation 
agency. 

"State  hearing  official"  shall  mean  a 
State  official  designated  to  preside  at 
State  administrative  hearings  convened 
to  resolve  ES-related  complaints  pur- 
suant to  subpart  E  of  Part  658  of  this 
Chapter. 

"United  States  EmplojTnent  Service 
(USES' "  shall  mean  the  component  of 
the  Employment  and  Training  Admnis- 
tration  of  DOL  which  was  established 


under  the  Wagner-Peyser  Act  of  1933  to 
promote  and  develop  a  national  system 
of  public  employment  service  offices. 

"Veterans  Emplo^-ment  Service 
(VES)"  shall  mean  the  organizational 
component  within  the  United  States  Em- 
ployment Service  which  is  concerned 
with  policies  and  services  relating  to  em- 
ployment development  on  behalf  of  vet- 
er&,ns  and  eligible  persons  as  defined  at 
§  653.201  of  this  Chapter. 

PART  652 — BASIC  ORGANIZATION  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM  [RE- 
SERVED] 

22.  Part  652  is  added  and  reserved. 


PART  653 — SERVICES  OF  THE 
EMPLOYMENT   SERVICE  SYSTEM 

23.  Subpart  B  is  added  to  Part  653. 


Subftart  I 

653.100 
653.101 

663.102 
653.103 
663.104 

653. 105 

653  106 
653.107 
653.108 


4lcrar 

(i7sn 


653.109 

653. IID 
553.111 
653.113 
663.113 
653.114 
653.115 


Farmworkers  (MSFWt) 

Purpose  and  scop>e  of  subpart. 

Provision  of  services  to  migrant  and 
seasonal  farmworkers   i  MSPWs) 

Job  Infomuitlon. 

MSFW  Job  applications. 

Job  applications  of  MSFW  families 
and  crew  members. 

Situations  requiring  neither  full  ap- 
plications nor  waivers 

ES  day-haul  responsibilities. 

Outreach. 

Requirements  for  intrastate  and 
interstate  Job  orders  seekJng  agrl- 
cJhural  workers. 

Changes  tn  crc^  and  recruitment 
situations. 

Field  checks. 

State  agency  self-monltorlng. 

Data  collection. 

Disclosure  of  data. 

State  agency  stafflng  requirements. 

State  agency  program  budget  plans. 


Subpart  B — Services  for  Migrant  and 
Seasonal  Farmworkers  (MSFWs) 

ATrrHORTTT:  Wagner-Peyser  Act  of  1933.  as 
amended.  29  U.S.C.  49  et  seq.,  unless  other- 
wise noted. 

§  653.100     Purpose   and    scope    of    sub- 
part. 

This  subpart  sets  forth  the  principal 
regulatijms  of  the  USES  for  counseling, 
testing,  and  job  and  training  referral 
services  for  migrant  and  seasonal  farm- 
workers (MSFWs)  on  a  basis  which  is 
qualitatively  equivalent  and  quantita- 
tively proportionate  to  services  provided 
to  non-MSFWs.  It  also  contains  require- 
ments that  State  agencies  establish  a 
system  to  monitor  their  own  comfdiance 
with  USES  regulations  governing  serv- 
ices to  MSFWs,  including  the  regulations 
under  this  subpart. 

§  653.101      Provision   of   services   to   mi- 
grant     and      seasonal      farmworkers 

(MSFWs). 

(a>  Each  State  agency  and  each  local 
office  shall  offer  to  migrant  and  seasonal 
farmworkers  (MSPWs)  the  full  range  of 
employment  services,  benefits  and  pro- 
tections, including  the  full  range  of 
counseling,  testing,  and  job  and  train- 
ing referral  services  as  are  provided  to 
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non-MSFWs.  In  providing  such  services, 
the  State  agency  shall  consider  and  be 
sensitive  to  the  preferences,  needs 
and  skills  of  individual  MSFWs  and 
the  availability  of  job  and  training 
opportunitifa. 

lb)  Each  State  agency  shall  assure 
that,  in  a  local  area,  the  same  local  of- 
fices, including  itinerant  and  satellite 
offices,  but  exclusive  of  day -haul  opera- 
tions and  temporary  seasonal  facilities, 
offer  service  to  both  non-MSFWs  and 
MSF^Vs.  Separate  farm  labor  service 
local  offices,  which  offer  onlv  farmwork 
to  agricultural  workers  while  another 
local  ofBce  serving  the  same  geographic 
area  ofTci-s  other  ES  ser\ices  to  other 
applicants,  are  prohibited  so  that  all 
applicants  are  able  to  receive  employ- 
ment services  on  the  same  basis. 

§  633.102      Job  inrormaiion. 

ai  Eaoli  State  agency  shall  assure 
that  the  same  job  information,  including 
Job  Bank  order  information,  which  is 
regiilarly  provided  to  areas  not  contain- 
ing a  significant  number  of  MSFWs, 
shall  be  extended  into  nearby  areas 
which  contain  a  significant  number  of 
MSFWs. 

'b>  State  agencies  shall  assist  MSFWs 
to  use  job  information. 

§  633.103     MSFW  job  applications. 

<a>  Every  local  office  shall  determine 
whether  or  not  applicants  are  MSFWs  as 
defined  at  §  651.7  of  this  Cl^apter. 

(b)  Exceut  as  provided  in  §  653.105  of 
this  subpart,  when  an  MSFW  applies  for 
a  .iob  or  registers  for  work  at  a  local 
office,  the  local  office  shall  exolain  to  the 
MSFW  orally  and /or  in  writing  the  ben- 
efits which  misht  follow  from  the  filing 
of  a  fun  aoplication,  such  as  counseling. 
job  development  and  testing.  Local 
"  offices  which  serve  a  significant  number 
of  MSFWs  shall  give  or  write  the  ex- 
planation in  Spanish  whenever  a  sig- 
nificant number  of  such  MSFWs  are 
fluent  and  or  literate  in  Spanish  but  are 
not.  fliipnt  nr  literate  in  English.  Other 
lo^al  offices  shall  provide  such  MSPWs 
with  the  same  services  whenever  this  is 
feasible. 

fc>  If  the  MSFW  wishes  to  file  a  full 
application,  the  local  oflBce  shall  make 
sure  that  the  application  is  romDiet>»  prd 
eludes  the  significant  history  of  the 
MSFWs  prior  employment,  training 
and  educational  background  and  a  state- 
ment of  any  desired  training  and/or  em- 
plosmnent.  All  applicable  items  shall  be 
coRipIeted  according  to  the  ETA  in- 
structions for  preparation  of  the  appli- 
cation card  (ES-511).  Additional  D.O.T. 
codes  shall  be  assigned  based  on  the 
MSPW's  work  history,  training,  and 
skills,  knowledges,  and  abilities,  and  sec- 
ondary cards  shall  be  completed  and  sep- 
arately filed. 

(d)  {1>  If  an  MSFW  does  not  wish  to 
file  a  full  application,  a  partial  aooli- 
cation  shall  be  taken  and  the  MSFW 
shall  be  requested  to  sign  a  waiver  of 
additional  ES  ser\'ices  at  that  time  ex- 
cept for  job  referral  and  referral  to 
training  or  supportive  services.  In  no 
•case  may  job  referral  or  referral  to 
training  or  supportive  services  be  re- 


fused because  an  MSFW  has  waived  a 

full  application.  The  MSFW  shall  then 
be  offered  job  referral  services  and  refer- 
ral to  available  training  and  supportive 
ser.ices.  with  the  a.ssistance  of  a  staff 
member  and/or  through  self-selection 
in  a  Job  Information  Service  <JIS),  if  a 
JIS  is  available. 

i2)  If  the  waiver  form  is  in  English, 
it  shall  be  worded  as  follows  unless  the 
.administrator  has  approved  a  State 
agency's  alternate  wording; 

Waiver  of  Ptjll  Application 

I  have  been  advised  of  my  right  to  com- 
plete this  application  and  I  have  been  told 
of  the  additional  services  I  may  get  If  I  do. 
I  do  not  want  these  additional  services  and 
I  do  not  want  to  complete  the  full  applica- 
tion at  this  time. 

Dale: „ . 

Signature  of  Applicant 

Employment  Service  Representative 

'3 J  If  a  Spanish  waiver  form  is  used, 
it  shall  be  wcrded  as  follows  ( except  that 
it  may  be  rev.ied  to  accommodate  col- 
loquial differences)  unless  the  Adminis- 
trator has  approved  a  State  agency's  al- 
ternate wording : 

Renuncia  de  SoLicrruD  Entera 

Vie  han  avisaelo  de  ml  derecho  de  Uenar 
todas  las  partes  de  esta  soUcltud  y  me  haa 
Informado  de  las  servlclos  adlcionaJes  que 
pudlera  redbtr  si  lo  hago.  No  deseo  estoa 
servlclos  adicionales.  nl  deseo  Uenar  la  soli- 
citud  entera  a  este  tlempo. 

Pecha:   . 

Flrma  del  SoUcltant« 

Representante  del  Servlclo  de  Empleo 

.(4)  Local  offices,  which  keep  applica- 
tions in  a  computer  file,  shall  use  an 
additional  hard  copy  waiver  form  which 
shall  be  signed  by  the  applicant  and  the 
interviewer. 

(e)  If  an  MSFW  does  not  wish  to  file 
a  full  application  or  sign  a  waiver,  the 
interviewer  shall  try  to  obtain  enough 
information  to  complete  a  partial  appli- 
cation and  shall  then  sign  the  waiver  on 
the  ES  representative  line  noting  that 
the  applicant  did  not  wish  to  sign,  and, 
if  possible,  the  reason.  The  interviewer 
shall  offer  to  refer  the  applicant  to  any 
available  jobs  for  which  the  MSFW  may 
be  qualified,  and  shall  advise  the  MSFW 
that  the  MFSW  may  file  a  full  applica- 
tion at  any  time. 

ff>  If  a  partial  application  Is  taken, 
the  local  office  shall  assure  that  the 
following  items  are  completed  on  the 
application  card:  j 

(1)  Social  Security  Number;  I 

(2)  Applicant  Tj'pe  (new  or  renewal) ; 

(3)  Name: 

(4)  Address,  including  name  of  coim- 
ty.  and  phone  number ;  i 

(5)  Sex; 

(6)  Birth  date: 

(7)  Highest  school  grade  completed; 

(8)  .County  code; 
<9)  Group: 
aO)   Spanish- American : 

(ID  Seasonal  Farmworker /migrant/ 
migrant  food  processing  worker; 

(12)  Registration  date; 

(13)  Employment  status ; 
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(14)  Claimant; 

(15)  Local  office ;  and 

•  16)  Any  additional  characteristics 
which  apply  'such  as  Veteran.  Handi- 
capped, and  food  stamp) . 

ig»  Partial  applications  for  MSFWs 
shall  be  filed  in  accordance  with  local 
office  procedures  for  filing  other  partial 
applications. 

(h)  At  least  those  MSFWs  who  file 
full  or  partial  application  shall  be  issued 
an  Identification  Card  at  the  initial  visit 
and  shall  be  advised  to  show  it  when- 
ever they  use  employment  service  fa- 
cilities or  services. 

§653.104     Job    applications    of    MSFW 
families  and  crew  nirmbcrs. 

<a)  Except  as  provided  at  ss  653.103 
<e)  and  653.105  of  this  subpart,  no  local 
office  shall  refer  an  MSFW  family  or 
crew  unless  each  working  member  of 
the  family  or  crew,  and  the  crew  leader 
or  family  head  lif  the  crew  leader  or 
family  head  is  a  working  member) ,  has 
either  filed  a  full  application  or  signed  a 
waiver  either  at  the  local  office  or  in 
the  presence  of  an  outreach  worker. 
Local  offices,  however,  may  provide  gen- 
eral information,  such  as  on  types  of 
crops,  to  crew  leaders  and  family  heads 
prior  to  the  registration  of  all  working 
members. 

lb)  No  local  office  shall  service  a  farm 
labor  contractor  on  a  job  order  for  agri- 
cultural workers  unless  the  farm  labor 
contractors  shows  a  valid  Federal  Farm 
Labor  Contractor  'FLC)  certificate, 
where  required  by  Federal  law,  and  a 
valid  State  certificate  where  required  by 
State  law.  If  a  farm  labor  contractor  is 
temporarily  without  his  or  her  valid  FLC 
certificate,  the  local  office  shall  try  to 
verify  the  existence  of  the  valid  FLC  by 
telephoning  the  Department  of  Labor's 
Employment  Standards  Administration 
regional  office.  The  local  office,  however, 
shall  not  ser\-e  the  farm  labor  contractor 
until  the  existence  of  the  valid  FLC  is 
verified. 

§  653.105      Situations    requiring    neither 
full  job  applications  nor  waivers. 

'a)  If  a  MSFW  has  been  referred  on 
an  interstate  or  intrastate  order  and 
it  is  known  to  the  order-holding  local 
office  that  the  MSFW  has  completed  a 
full  application  or  waiver  in  the  appli- 
cant-holding office  or  elsewhere,  an  ad- 
ditional application  or  waiver  need  not 
'be  taken  bv  the  order-holding  oflBce 
unless  the  MSFW  requests  ES  services 
in  addition  to  referral  on  the  interstate 
or  intrastate  job  order. 

(b)  If  the  State  agency  is  operating 
a  day-haul  facility,  a  full  application 
shall  be  taken  whenever  an  MSFW  re- 
quests the  opportunity  to  file  a  full  ap- 
plication unless  this  is  impractical  at 
that  time.  Waivers  need  not  be  ob- 
tained. In  such  cases,  a  fuU  application 
shall  be  taken  at  the  earliest  practical 
time. 

§  653.106      ES    day-haul    responsibilities. 

(a)  This  section  applies  not  only  to 
MSFWs,  but  to  all  workers  who  use 
State  agency  operated  day -hauls. 
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(b)  State  agencies  may  establish  an 
agricultural  day-haiil  to  facilitate  the 
employment  of  workers  living  within 
daily  conunuting  distance  of  places  of 
employment.  State  agency  staff  shall 
operate  any  day-haiU  established  by  the 
State  agency.  No  applicant  shall  be  re- 
ferred to  any  day-haul  which  is  not 
operated  by  State  agency  staff. 

ic>  Before  it  establishes  an  agricul- 
tural day  haul,  a  State  agency  shall  con- 
duct a  survey  to  determine  need  and 
feasibility.  The  State  agency  shall  d<x:u- 
ment  the  method  and  results  of  the  sur- 
vey. 

(d)  State  agency  operated  day-hauls 
may  extend  across  State  lines,  provided 
the  State  agencies  involved  enter  into 
written  working  agreements.  Such 
agreements  shall  provide  for  offices  in 
each  State  to  communicate  directly  with 
each  other.  Such  agreements  may  pro- 
vide for  the  visiting  of  "demand"  State 
employers  by  "supply"  State  agency  per- 
sonnel, the  active  participation  of  "de- 
mand" State  agency  personnel  in  the 
recruitment  and  referral  activities  of  the 
"supply"  State,  and  other  arrangements 
designed  to  facilitate  the  flow  of  labor. 
State  agencies  shall  secure  the  written 
approval  of  the  RA  before  putting  such 
an  interstate  agreement  into  effect,  or  of 
both  RAs  if  the  States  are  in  different 
ETA  regions. 

(e)  At  State  agency  operated  day- 
hauls: 

(1)  Job  applications  shall  be  taken 
pursuant  to  §  653.105(b)  of  this  subpart. 
Workers  using  day-hauls  shall  be  in- 
formed of  the  availability  of  ES  services 
such  as  counseling,  testing,  and  referral 
to  jobs,  training  and  supportive  services. 

(2)  Information  such  as  posters  and 
pamphlets  concerning  the  FiS  complaint 
procedure,  appropriate  unemploj-ment 
compensation  programs,  wage  and  hour 
information,  equal  opportunity,  age  dis- 
crimination, and  worker  protection  and 
benefits  shall  be  made  available  at  day- 
haul  facilities.  Such  posters  and  pamph- 
lets shall  be  printed  in  English  and.  if 
the  day-hatd  is  used  by  workers  who  are 
fluent  and/or  literate  in  Spanish  but  not 
in  English,  in  Spanish. 

(3)  To  the  extent  feasible,  job  order 
information  shall  be  used  to  expose  ap- 
plicants to  a  wide  range  of  job  oppor- 
tunities, and  assistance  in  tiie  use  of 
such  information  shall  be  provided. 

(4)  In  taking  employer  job  orders,  ES 
staff  shall  record  the  number  of  work- 
ers needed,  the  work  to  be  performed, 
the  transportation  arrangements,  the 
wages,  and  the  length  of  the  workinjg  day 
and  other  relevant  working  conditions. 
The  employer  shall  be  told  to  notify  the 
day -haul  site  or  appropriate  local  ofifice 
of  any  change  in  labor  needs,  woricing 
conditions,  etc.  which  would  materially 
affect  the  Job  order. 

'5)  ES  staff  shall  monitor  the  compli- 
ance by  employers  and  their  agents  and 
by  crew  leaders  with  ES  regulations.  To 
the  extent  of  their  expertise,  they  shall 
also  observe  the  compliance  by  employers 
and  their  agents  and  by  crew  leaders 
with  relevant  Federal  and  State  laws 
governing    vehicle    registration,    wages. 


hours,  working  conditions,  and  nondis- 
crimination. If  the  ES  staff  observes  an 
apparent  violation  of  ES  regulations, 
they  shall  report  this  to  the  local  office 
manager  and  the  procedures  set  forth  at 
subpart  F  of  Part  658  of  this  Chapter 
shall  be  followed.  If  ES  staff  obsen'e  an 
apparent  violation  of  laws^ other  than  ES 
regulations,  they  shall  report  this  to  the 
local  office  manager  and  the  local  office 
manager  shall  refer  the  matter  to  the 
appropriate  Federal  or  State  enforce- 
ment agency. 

(f»  State  agencies  are  encouraged  to 
develop  written  agreements  with  enforce- 
ment agencies,  in  accord  with  which  the 
enforcement  agencies  will  spot-check  for 
law  violations  at  day-hauls  operated  by 
the  State  agency. 

§  6653.107     Outreach. 

(a)  State  agencies  shall  operate  out- 
reach programs  for  MSFWs  who  may  be 
in  need  of  ser%ice  both  in  home-base 
areas  while  they  are  in  residence  and  in 
places  along  the  migrant  stream. 

(b)  The  outreach  program  shall  in- 
clude an  active  effort  to  contact  MSFWs 
who  do  not  come  to  local  offices  by  seek- 
mg  out  such  workers  in  their  living  areas 
and  or  if  possible,  in  their  work  places. 
The  program  shall  also  involve  develop- 
ing and  improving  ES  relationships  with 
public  and  private  community  agencies, 
MSFW  groups  and  employers.  State 
agencies  shall  also  explore  the  p>ossibtl- 
ity  of  conducting  and  or  coordinating 
outreach  through  public  and  private 
community  agencies  and  MSFW  groups. 

(c)  Both  home  base  and  in-stream 
outreach  for  MSFWs  shall  attempt  to  ex- 
plain to  MSF'Ws  available  local  office 
services  with  respect  to  referral  to  long- 
range,  year-round  employment  oppor- 
tunities, alternatives  to  seasonal  or  mi- 
gratory agricultural  work,  training 
opportunities,  social  services.  Including 
Federal  and  State  assistance  programs, 
and  with  respect  to  the  ES  complaint 
procedures  set  forth  in  subpart  E  of  Part 
658  of  this  Chapter.  Outreach  workers, 
however,  shall  not  Include,  as  part  of 
their  outreach  activities,  political  or 
imionization  activities. 

§  6653.108  Requirements  for  intrastate 
and  interstate  job  orders  seeking 
agricultural  workers. 

(a)  This  section  contains  the  require- 
ments for  intrastate  and  Interstate  job 
orders  seeking  agricultural  workers.  TTiis 
section,  therefore,  contains  requirements 
which  affect  not  only  MSFWs,  but  which 
affect  all  agricultural  workers  who  are 
recruited  through  the  ES  intrastate  or 
interstate  clearance  systems. 

(b)  (1)  In  view  of  the  statutorily 
established  basic  function  of  the  em- 
ployment service  as  a  no-fee  labor  ex- 
change, that  is,  as  a  forum  for  bringing 
together  employers  and  job  seekers, 
neither  the  ETA  nor  the  State  agencies 
are  guarantors  of  the  accuracy  or  truth- 
fulness of  information  contained  on  job 
orders  submitted  by  employers.  Nor  does 
any  job  order  accepted  of  recruited  upon 
by  the  ES  constitute  a  contractual  job 
offer  to  which  the  ETA  or  a  State  agaicy 


is  in  any  way  a  party.  Nevertheless,  If  the 
ETA  or  a  State  agency  discovers  that  an 
employer's  job  order  contains  a  material 
misrepresentation,  the  procedures  at 
Subpart  F  of  Part  658  of  this  Chapter 
shall  be  followed. 

(2)  As  soon  as  it  is  administratively 
convenient,  intrastate  and  interstate  job 
orders  shall  be  amended  to  include  the 
language  of  the  first  two  sentences  of 
paragraph   '  b )  ( 1 )    of  this  section. 

to  No  local  office  shall  place  a  job 
order  for  agricultural  workers  into  in- 
trastate clearance  unless: 

'  1 )  The  job  order  does  not  contain  an 
unlawful  discriminatory  specification  by 
race,  color,  religion,  national  origin,  age. 
sex,  citizenship,  mental  or  physical  sta- 
tus imrelated  to  job  jjerformance  i  hand- 
icap >.  or  veteran  or  non veteran  status: 

(2>  The  employer  has  signed  the 
statement  required  by  paragraph  (c)  i3) 
of  this  section  that  the  job  offer  states 
all  the  material  terms  and  conditions  of 
the  employment,  including: 

il>  liie  crop: 

(ii)   The  nature  of  the  work; 

(iii)  The  anticipated  period  and  hours 
of  employment: 

liv)  The  anticipated  starting  date  of 
employment  and  the  anticipated  num- 
ber of  weeks  and  days  thereafter  for 
which  work  will  be  available; 

<v)  The  hourly  wage  rate  or  the  piece 
rate  estimated  in  hourly  wage  rate 
equivalents: 

ivi)  Any  deductions  to  be  made  from 
wages: 

<v1i)  Any  non-monetary  benefits  to  be 
provided  by  the  employer: 

(viii)  Any  days  or  weeks  for  which 
work  is  guaranteed,  and.  for  each  guar- 
anteed week  of  work,  the  exclusive  man- 
ner in  which  the  guarantee  may  be 
abated  due  to  weather  conditions  or 
other  Acts  of  God  beyond  the  employer's 
control; 

(ix)  Any  bonus  or  woric  incentive  pay- 
ments or  other  expenses  which  will  be 
paid  by  the  employer  in  addition  to  the 
basic  wage  rate,  including  the  antici- 
pated time  period <s)  within  which  such 
payments  will  be  made.  No  such  pay- 
ments, however,  shall  be  made  con- 
tingent upon  the  woricer  continuing 
employment  bevond  the  period  of  em- 
ployment specified  in  the  job  order  or. 
in  the  case  of  any  worker  with  children 
of  school  age  who  has  migrated  away 
from  home  with  such  children,  beycmd 
the  time  needed  to  return  htwne  for  the 
beginning  of  the  school  year; 

(x)  An  assurance  that  the  working 
conditions  comply  with  applicable  F^ed- 
eral  and  State  minimum  wage,  child  la- 
bor, social  security,  health  and  safety, 
farm  labor  contractor  registration  and 
other  employment-related  laws ;  and 

(xi)  An  assurance  that  the  employer 
will  provide  a  copy  of  the  work  contract 
to  the  worker,  which  shall  be  written  in 
Spanish  if  the  worker  is  fluent  or  liter- 
ate in  Spanish  but  is  not  fluent  or  lit- 
erate in  English. 

(3)  The  employer  has  read  the  order 
and  has  verified  that  the  job  order  con- 
tains all  the  material  terms  and  condi- 
tions  of   the  job,   and   that   all   items 
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therein  are  actual  conditions  of  the  job 
offer  by  signing  the  following  statement : 
"This  job  offer  describes  the  actual  terms 
and  conditions  of  the  employment  being 
offered  by  me  and  contains  all  the  ma- 
terial terms  and  conditions  of  the  job": 

(4)  The  wages  and  working  conditions 
offered  are  not  less  than  the  prevailing 
wages  and  working  conditions  among 
similarly  employed  agricultural  workers 
In  the  area  of  intended  employment  or 
the  applicable  Federal  or  State  minimum 
wage,  whichever  is  higher.  If  a  base  rate 
and  a  bonus  is  offered,  the  base  rate 
must  be  not  less  than  the  prevailing  wage 
rate  or  applicable  Federal  or  State  mini- 
mum wage,  whichever  is  higher; 

(5)  The  employer  has  agreed  to  pro- 
vide or  pay  for  the  transportation  of  the 
workers  on  at  least  the  same  terms  as 
transportation  Is  commonly  provided  by 
employers  in  the  area  of  intended  em- 
ployment to  agricultural  workers  re- 
cruited from  the  same  area  of  supply; 

(6)  If  the  workers  are  to  be  housed, 
the  employer  has  signed  an  assurance 
that  its  housing  meets  the  fuU  set  of 
standards  set  forth  at  Part  620  of  this 
Chapter  or  the  full  set  of  standards  set 
forth  at  29  CFR  1910.142;  and 

(7)  The  local  oflBce  and  the  employer 
have  attempted  and  have  not  been  able 
to  obtain  sufficient  workers  within  the 
local  labor  market  area,  or  the  local 
office  anticipates  a  shortage  of  local 
workers. 

(d)  No  State  agency  shall  place  a  agri- 
cultural job  order  into  interstate  clear- 
ance unless: 

fl)  It  meets  the  requirements  set 
forth  at  paragraphs  'Od)  through  (c) 
(5)  of  this  section; 

(2)  The  employer  will  provide  hous- 
ing for  the  workers  which  meets  the  full 
set  of  standards  set  forth  at  Part  620  of 
this  Chapter  or  the  full  set  of  standards 
set  forth  at  29  CFR  1910.142;  and 

(3)  The  State  agency  and  the  em- 
ployer have  attempted  and  have  not  been 
able  to  locate  sufficient  workers  within 
the  State,  or  the  State  agency  antici- 
pates a  shortage  of  workers  within  the 
State. 

(e)(1)  The  local  office  shall  use  the 
agricultural  clearance  form  prescribed  by 
BTA.  and  shall  see  that  all  necessary 
items  on  the  form  are  completed,  in- 
cluding items  on  attachments  to  the 
form  prescribed  by  ETA. 

(2)(1)  The  original  of  an  Interstate 
agricultural  clearance  form  shall  be  re- 
tained for  the  order-holding  local  office 
files.  At  a  minimum,  additional  copies  of 
the  form  with  all  attachments  shall  be 
distributed  as  follows: 

(A)  At  least  one  clear  copy  to  each  of 
the  State  agencies  selected  for  recruit- 
ment (areas  of  supply) ; 

(B)  One  copy  to  each  applicant- 
holding  ETA  regional  office; 

(C)  One  copy  to  the  order-holdlag 
(area  of  employment)   State  office; 

(D)  Two  copies  to  order-holding  ETA 
regional  office,  one  of  which  shall  be  for- 
warded immediately  upon  receipt  to  the 
ETA  national  office;  and 

(II)  One  copy  of  the  form  with  all 
attachments  shall  be  provided  to  the  re- 
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ferred  worker  by  the  applicant-holding 
office  upon  the  request  of  the  worker, 

(f)  The  local  office  may  place  an  in- 
trastate or  interstate  agricultural  order 
for  a  specific  crew  leader  or  worker  pre- 
ferred by  the  employer  provided  the  or- 
der meets  ES  nondiscrimination  criteria. 
The  order  would  not  meet  such  criteria, 
for  example,  i*  it  requested  a  "white  male 
crew  leader"  or  "any  white  male  crew 
leader". 

(g)  Local  offices,  which  serve  a  signi- 
ficant number  of  agricultural  workers 
who  are  fluent  and/or  literate  in  Span- 
ish but  are  not  fluent  or  literate  in  Eng- 
liBh,  shall  us  bilingual  (English-Span- 
ish) staff  to  assist  such  workers  to  un- 
derstand the  terms  and  conditions  of  in- 
trastate and  interstate  job  orders.  Other 
local  offices  shall  provide  such  workers 
with  the  same  services  if  feasible,  and/or, 
to  the  extent  feasible,  shall  provide  such 
workers  with  checklists  in  Spanish  show- 
ing wage  payment  schedules,  working 
conditions  and  other  material  specifica- 
tions of  the  job  order.  As  soon  as  it  is 
administratively  convenient,  such  check- 
lists shall  be  amended  to  include  the 
language  of  the  first  two  sentences  of 
§  653.108(b)  (1)  of  this  subpart. 

(h)  With  respect  to  intrastate  job 
orders,  local  offices  with  access  to  state- 
wide Job  Banks  using  microfiche  viewers 
shali  provide  workers  with  a  statement 
showing  wage  payment  schedules,  work- 
ing conditions,  and  the  other  material 
specifications  of  the  job  order.  If  needed 
or  requested  by  a  worker,  a  local  office, 
which  serves  a  'Significant  number  of 
agricultural  workers  who  are  fiuent 
and  or  literate  in  Spanish  but  are  not 
fluent  or  literate  in  English,  shall  pro- 
vide such  statements  in  Spanish.  As  soon 
as  it  is  administratively  convenient,  such 
statements  shall  be  amended  to  include 
the  language  of  the  first  two  sentences 
of  §  653.108(b)  (1)  of  this  subpart. 

§  653.109      Changes  in  crop  and  recruit- 
ment situations. 

The  labor  demand  State  agency, 
through  the  labor  supply  State  agency, 
shall  Inform,  as  qxilckly  as  possible,  crews  - 
and  families  scheduled  through  the  E3 
clearance  system  that  a  crop  is  maturing 
earlier  or  later  than  expected  or  that 
other  material  factors  including  recruit- 
ment factors  have  changed  so  that  the 
State  agencies  involved  may  adjust  ar- 
rangements on  behalf  of  such  crews  or 
families.  If  weather  conditions,  over- 
recruitment  or  other  conditions  have 
eliminated  the  scheduled  job  opportuni- 
ties, the  State  agencies  involved  shall 
make  every  effort  to  refer  the  workers 
to  alternate  job  opportunities. 

§  653.110     Field  checks. 

(a)  State  agencies,  through  their  local 
offices  or  otherwise,  shall  conduct  pe- 
riodic, unannounced  field  checks  on  ag- 
ricultural worksites  to  which  MSFW  re- 
ferrals have  been  made  through  the  in- 
trastate or  interstate  clearance  system  to 
determine  and  document  whether  wages, 
hours,  working  and  housing  conditions 
are  as  specified  in  job  orders.  If  State 
agency  personnel  find  reason  to  believe 
that  worksite  conditions  are  not  as  state<J 


or  promised  on  the  job  order,  the  State 
agency  shall  follow  the  procedures  set 
forth  at  subpart  F  of  Part  658  of  this 
Chapter.  If  State  agency  personnel  find 
reason  to  believe  that  an  employer  is  vio- 
lating an  employment-related  law  other 
than  ES  regulations,  they  shall  report 
these  findings  to  the  local  office  manager 
and  the  local  office  manager  shall  refer 
the  matter  in  writing  to  the  appropriate 
Federal  or  State  enforcement  agency. 

•"b)  State  agencies,  to  the  extent  fea- 
sible, shall  make  formal  or  informal  ar- 
rangements with  appropriate  State  and 
Federal  enforcement  agencies,  pursuant 
to  which  such  agencies  will  agree  to  con- 
duct periodic  field  checks  on  agricultural 
worksites  to  which  the  State  agency  has 
referred  MSF'Ws  and  to  inform  the  State 
agency  if  worksites  conditions  are  not  as 
stated  or  promised  on  the  job  order. 

§  653.111      Stale  agency  self-monitoring. 

(a^  State  Directors  shall  assure  that 
their  State  agencies  monitor  their  own 
compliance  .with  the  regulations  under 
this  subpart  on  an  ongoing  basis.  The 
State  Director  shall  have  overall  respon- 
sibiLty  for  State  aeenrv  self -monitoring. 

(b)  The  State  Director  or  State  Ad- 
ministrator shall  designate  a  State  Mon- 
itor Advocate,  who  shall  devote  full-time 
to  the  duties  of  the  State  Monitor  Advo- 
cate at  the  State  office  level  unless  the 
Administrator  permits  the  use  of  a  part- 
time  State  Monitor  Advocate  based  upon 
documentary  evidence  subaaitted  by  the 
State  agency  showing  a  paucity  of 
MSFWs  and  that  the  duties  required  of 
the  State  Monitor  Advocate  by  ES  regu- 
lations will  be  adequately  performed  by 
a  part-time  State  Monitor  A-dvocate.  The 
State  Monitor  Advocate  shall: 

(1)  Review  or  supervise  all  aspects  of 
the  monitoring; 

'2)  Participate  in  on-site  local  office 
formal  monitoring  reviews  on  a  selective 
basis; 

(3)  Assure  that  local  offices  serving  a 
significant  number  of  MSFWs  are  re- 
viewed on-site  at  least  once  a  year,  and 
that,  if  necessary,  those  local  offices  in 
which  significant  problems  are  revealed 
by  required  reports,  management  infor- 
mation, the  ES  complaint  system  or  oth- 
erwise are  reviewed  as  soon  as  possible; 

(4)  Participate  in  arranging  coopera- 
tive agreements  authorized  under  this 
subpart  between  the  State  agency  and 
enforcement  agencies; 

(5)  Maintain  cooperative  relationships 
with  organizations  involved  in  MSFW  ac- 
tivities including  employer  organizations; 

(6)  Review  State  agency  directives 
which  are  likely  to  have  a  significant  im- 
pact on  MSFWs ;  and 

(7)  Review  State  agency  compliance 
with  the  data  collection  requirements  of 
§  653.112  of  this  subpart. 

(c)  State  agencies  shall  conduct  on- 
site  local  office  formal  monitoring  re- 
views to  review  services  to  MSFWs. 

(1)  Before  beginning  such  a  review, 
the  reviewer(s)  shall  study  the  data  on 
the  local  office  in  required  reports  and 
ES  complaint  system  complaints  origi- 
nating from  the  local  office. 

( 2 )  The  monitoring  review  format,  de- 
veloped by  ETA,  shall  be  used  by  re- 
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viewers  as  a  guideline  when  they  con- 
duct local  office  on-site  formal  monitor- 
ing reviews. 

(3)  Upon  completion  of  a  local  office 
on-site  formal  monitoring  review,  the 
reviewer  (s)  shall  hold  one  or  more  wrap- 
up  sessions  with  the  local  office  manager 
and  staff  to  discuss  any  obvious  findings 
and  offer  initial  recommendations  and 
appropriate  technical  assistance. 

(4)  After  each  review  the  reviewer(s"t 
shall  conduct  an  in-depth  analysis  of 
the  review  data.  The  conclusions  and 
recommendations  of  the  reviewer (s^ 
shall  be  put  in  writing,  shall  be  sent  to 
the  State  Monitor  Advocate,  and  shall 
then  be  discussed  with  the  official  of  the 
State  agency  with  line  authority  over  the 
local  office. 

(5)  If  needed,  the  State  agency  shall 
develop  a  written  corrective  action  plan. 
The  plan  shall  direct  the  local  office  to 
correct  or  to  make  major  steps  to  correct 
the  problem  pursuant  to  the  plan  within 
30  days  or  if  the  plan  allows  for  more 
than  30  days  for  full  compliance,  the 
length  of,  and  the  reasons  for,  the  ex- 
tended period  shall  be  specifically  stated. 

(6)  State  agencies  shall  be  responsible 
for  assuring  and  documenting  that  the 
local  office  is  in  compliance  within  the 
time  period  designated  in  the  plan.  State 
agencies  shall  submit  to  the  appropriate 
ETA  regional  offices  siunmary  data  on 
the  on-site  local  office  formal  monitoring 
reviews,  along  with  a  narrative  state- 
ment of  significant  overall  findings  pur- 
suant to  ETA  instructions. 

§  653.112     Data  collection. 

State  agencies  shall:  (a)  Collect  data 
on  MSFWs  including  data  on  the  num- 
ber registering  for  service,  referred  to 
jobs,  placed  in  jobs,  enrolled  in  train- 
ing, receiving  counseling,  receiving  job 
development,  receiving  testing,  referred 
to  supportive  service,  receiving  some 
service,  placed  according  to  wage  rates, 
and  placed  according  to  duration. 

(b)  Collect  data  on  the  number  of 
MSFWs  who  were  served  as  to  whether 
they  were  male,  female,  black,  Spanish- 
American  or  American  Indian. 

(c)  I*rovlde  necessary  training  to  State 
agency,  including  local  office,  personnel 
to  assure  accurate  reporting  of  data ; 

(d)  Collect,  and  submit  to  the  ETA 
as  directed  by  the  ETA,  data  comparing 
the  quantity  and  quality  of  services  to 
MSFWs  as  compared  to  services  for  non- 
MSFWs;  and 

(e)  Submit  additional  reports  to  the 
ETA  at  such  times  and  containing  such 
items  as  the  ETA  directs. 

§653.113     Disclosure  of  data. 

(a)  State  agencies  shall  disclose  to  the 
public,  on  written  request,  the  data  col- 
lected by  State  and  local  offices  pursuant 
to  S  653.112  of  this  subpart,  if  possible 
within  10  working  days  after  receipt  of 
the  request. 

(b)  If  a  request  for  data  which  is  held 
by  a  State  agency  is  made  to  the  ETA 
national  or  regional  office,  the  ETA  shall 
forward  the  request  to,  the  State  agency 
for  response  by  the  State  agency. 


(c)  If  the  requested  data  cannot  be 
supplied  within  10  working  days  of  its 
receipt  by  the  State  agency,  the  State 
agency  shall  respond  to  the  requestor  in 
^■rTting.  giving  the  reason  for  the  delay 
and  specifying  the  date  by  which  it  ex- 
pects to  be  able  to  comply. 

(d""  Stat*-  agency  intra-agency  mem- 
oranda and  reports  (or  parts  thereof) 
and  memoranda  and  reports  (or  parts 
thereof)  between  the  State  agency  and 
the  ETA,  however,  to  the  extent  that 
they  ccmtain  statements  of  opinion 
rather  than  facts,  may  be  withheld  from 
public  disclosure  provided  this  reason  for 
withholding  is  given  to  the  re^iestor  in 
wTiting.  Similarly,  documents  or  parts 
thereof,  which,  if  discloced,  would  con- 
stitute an  unwarranted  invasion  of  per- 
sonal or  employer  privacy,  may  also  be 
withheld  provided  the  reason  is  given  to 
the  requestor  in  writing. 

§  653.114     State  agency  staffing  require- 
ments. 

State  agencies  shall  assure  that  bi- 
lingual ( English-Spanish >  regular  and 
outreach  staff  are  assigned  to  every  local 
office  which  serves  a  significant  num- 
ber of  MSFWs  whenever  a  substantial 
portion  of  such  MSFWs  are  primarily 
fluent  and /or  literate  in  Spanish  but  are 
not  fluent  or  literate  in  English.  State 
agencies  shall  develop  written  affirma- 
tive action  plans  as  part  of  their  pro- 
gram budget  plans  to  implement  this  re- 
quirement. State  agencies  shall  also  tm- 
dertake  affirmative  action  to  recruit 
MSFWs  and  persons  from  MSFW  back- 
groimds  for  their  State  agency  staffs, 
and  shall  include  a  description  of  the 
specific  efforts  they  are  planning  to 
make  in  their  program  budget  plans. 

§  653.115     State  agency  program  budget 
plans. 

Each  State  agency,  in  its  annual  pro- 
gram budget  plan,  shall  describe  its  plans 
to  carry  out  the  requirements  of  this 
subpart  in  the  following  year.  F\>r  ex- 
ample, each  State  agency  shall  describe 
its  proposed  level  of  outreach  activity, 
taking  into  consideration  the  amount  of 
MSFW  employment  in  the  State,  the 
State  agency's  level  of  resources,  the  ex- 
tent of  activities  required  by  ES  regula- 
tions for  other  applicants,  and  other  rele- 
vant factors.  The  RA  shall  review  the 
plan  in  light  of  the  requirements  of  this 
subpart  and  shall  make  an  initial  writ- 
ten determination  as  to  whether  or  not 
the  program  budget  plan,  including  this 
part  of  the  State  agency  program  budget 
plan,  is  acceptable. 


PART  656 — LABOR  CERTIFICATION  PROC- 
ESS FOR  THE  PERMANENT  EMPLOY- 
MENT OF  ALIENS  IN  THE  UNITED 
STATES 

26.  I»art  656  is  added  and  reserved. 


PART  657 — PROVISIONS  GOVERNING 
GRANTS  TO  STATE  AGENCIES  FOR  EM- 
PLOYMENT SERVICES  ACTIVITIES  (RE- 
SERVED) 

27.  Part  657  is  added  and  reserved. 


PART  65»— ADMINISTRATIVE  PROVI- 
SIONS GOVERNING  THE  EMPLOYMENT 
SERVICE  SYSTEM 

28    Part  658  is  added  as  follows: 
Subpart  A— <Rcs«rw«d) 
Subpart  B— (Reserved) 
Subpart  C — (Reserved) 
Subpart  0 — (Reserved) 


PART  654 — SPECIAL  RESPONSIBILITIES 
OF  THE  EMPLOYMENT  SERVICE  SYS- 
TEM  (RESERVED) 

24.  Part  654  is  added  and  reserved. 


Subpart  E- 


-Emplovment  Service  Complaint 
System 


Sec. 

658.400  Purpose  and  scope  of  subpart. 

658.401  IVpes  of  complaints  handled  by  the 

ES  complaint  system. 

State  Agency  ES  CompI-aint  Systtm 

658.410  Establishment  of  State   agency  ES 

complaint  systems. 

658.411  State    agency    officials    responsible 

for     handling     ES-related     com- 
plaints. 
658412     Initial   handling  of  complaints   by 
the  State  or  local  office. 

658.413  Action    on    ES-related    complaints 

concerning  employers. 

658.414  Action    on    ES-related    complaints 

concerning  the  State  agency. 

658.415  Hearings. 

658  416    Decision     of     the     State     hearing 
official. 

Fesebal  ES  Complaint  System 

658.420  Establishment  of  the  ES  complaint 

system  at  the  ETA  regional  office. 

658.421  Handling  of  complaints  bv  the  RA. 

658.422  Hearings. 

658.423  •  Decision  of  the  DOL  Hearing  Officer. 

Subpart  F — Discontinuance  of  Services  to 
Employers  by  the  Employment  Service  System 

Sec. 

658.500  Scope  and  purpose  of  subpart. 

658.501  Informal  resolution. 

658.502  Discontinuation  of  services. 

Subpart  G — Review  and  Assessment  of  State 
Agency  Compliance  With  Employment  Service 
Regulations 

658.600 
658.601 
658.602 
658.603 
658.604 


658.605 


Scope  and  purpose  of  subpart. 

State  agency  responslblUtfy. 

ETA  national  office  responsibility. 

ETA  regional  office  responsibility. 

Assessment  and  evaluation  of  pro- 
gram performance  data. 

CVimmunicatlon  of  findings  to  State 
agencies. 


PART  655 — LABOR  CERTIFICATION  PROC- 
ESS FOR  THE  TEMPORARY  EMPLOY- 
MENT OF  ALIENS  IN  THE  UNITED 
STATES  (RESERVED) 

25.  Part  655  is  added  and  reserved. 


Subpart  H — Federal  Application  of  Remedial 
Action  to  State  Agencies 

658.700     Scope  and  purpose  of  subpart. 

658  701  State  agency  violations  of  ES  reg- 
ulations. 

658.702     Initial  action  by  the  RA. 

658703  Disallowance  of  expenditures;  cor- 
rective action  plans. 

658.704  Remedial  actions. 

658.705  Decision  to  decertify. 

658.706  Notice  of  remedial  action. 

658.707  Requests  for  hearings. 
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668.708  Hearings. 

658.709  Conduct  of  hearings. 

658.710  Decision  of  the  Hearing  Officer. 

658.71 1  Decision  of  the  Secretary. 

Subpart  E — Employment  Service 
Complaint  System 

AtrrHORmr:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  U.S.C  49  et  seq.;  38  U.S.C. 
Chapters  41  and  42;  unless  otherwise  noted. 

§  638.400      Purposr    and    .<tcope    of    sub- 
part. 

This  subpart  sets  forth  the  regulations 
governing  tlie  emplojinent  service  com- 
plaint system  at  both  the  State  and  Fed- 
eral levels. 

§  658.401      Types  of  complaints  handled 
by  the  ES  complaint  system. 

(a)  The  types  of  complaints  which 
sball  be  handled  by  the  ES  complaint 
system  (ES-related  complaints)  are  as 
follows:  (1)  Complaints  alleging  an  em- 
ployer's failure  to  comply  with  ES  regu- 
lations; and  (2)  Complaints  by  any  in- 
dividual, organization  or  employer  about 
employment  service  actions  or  omissions 
under  ES  regulations. 

(b)  Complaints  by  veterans  alleging 
employer  violations  of  the  mandatory 
listing  requirements  under  38  U.S.C. 
2012  shall  not  be  handled  imder  this  sub- 
part. The  State  agency  shall  handle  such 
complaints  under  the  Department's  reg- 
ulations at  41  CFR  Part  60-250. 

(c)  Complaints  alleging  employer  vi- 
olations of  employment-related  State  or 
Federal  laws  other  than  ES  regulations 
shall  not  be  handled  under  the  proce- 
dures set  forth  in  this  subpart.  If  a  State 
agency  or  the  ETA  receives  such  a  com- 
plaint; the  State  agency  or  ETA  shall  di- 
rect the  complainant  to  the  appropriate 
State  or  Federal  enforcement  agency. 
The  State  agency  need  not  make  a  record 
of  such  referrals  nor  is  any  further  ac- 
tkm  required. 

Statb   Agency   ES   Cobipiaint    System 

§  658.410     Establishment  of  .State  agency 
ES  complaint  systems. 

(a)  Each  State  agency  shall  establish 
aod  maintain  an  employment  service 
complaints  system  pursuant  to  this  sub- 
part. 

(1)  State  agencies  shall  ensure  that 
centralized  control  procedures  are  estab- 
lished for  the  handling  of  complaints 
azul  files  relating  to  the  handling  of  those 
complaints. 

(2)  State  agencies  shall  ensure  that 
any  action  taken  on  a  complaint  by  the 
responsible  official  is  fully  documented  In 
a  file  containing  such  information  as  a 
copy  of  the  orlginsd  complaint  form, 
copies  of  any  related  correspondence, 
and  a  log  of  related  telephone  caUs. 

(b)  State  agencies  shall  ensure  that 
Information  pertaining  to  use  of  the 
complaint  system  is  publicized.  This 
shall  Include  the  prominent  display  of 
the  approved  ETA  complaint  system 
poster  in  each  local  ofiBce.  satellite  of- 
fice, and  at  each  State  agency  operated 
day-haul  facility. 
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§658.411  State  aKency  officials  respon- 
sible for  handling  ES-related  com- 
plaints. 

(a)  State  office  level.  The  State  Direc- 
tor shaU  have  overall  responsibility  for 
the  operation  of  the  State  agency  ES 
complaint  system. 

(1)  The  handling  of  all  ES-related 
complaints  received  by  the  State  ofBce 
alleging  unlawful  discrimination  by  race, 
color,  religion,  national  origin,  sex,  age, 
citizenship,  physical  or  mental  status  im- 
related  to  job  performance  (handicap), 
or  veteran  or  non -veteran  status  shall  be 
assigned  to  a  State  EEO  representative. 
The  handling  of  all  other  ES-related 
complaints  received  by  the  State  ofBce 
shall  be  assigned  to  a  State  Monitor  Ad- 
vocate designated  by  the  State  Admin- 
istrator or  State  Director. 

(2)  The  State  Director  shall  assure 
that  all  ES-related  complaints,  and  all 
correspondence  relating  thereto  are 
logged  with  a  notation  of  the  nature  of 
etch  Item. 

(b)  Local  office  level.  At  the  local  of-, 
flee  level,  the  local  office  manager  shall 
be  responsible  for  the  overall  operation 
of  the  ES  complaint  system.  The  local 
office  manager  shall  assure  that  all  ES- 
related  complaints,  and  all  correspond- 
ence relating  thereto,  are  logged  with  a 
notation  of  the  nature  of  each  item. 

(1)  All  ES-related  complaints  alleging 
unlawful  discrimination  as  described  In 
paragraph  (a)  (1)  of  this  section  shall  be 
assigned  to  a  local  office  EEO  representa- 
tive If  the  local  office  has  a  trained  and 
designated  EEO  Representative,  or,  if  the 
local  office  does  not  have  such  a  Repre- 
sentative, shall  be  sent  immediately  to 
the  State  EEO  Representative. 

(2)  All  ES-related  complaints  from 
veterans,  except  those  from  veterans  who 
are  MSFW's  and  ES-related  complaints 
from  veterans  alleging  unlawful  discrim- 
ination as  discrimination  as  described 
in  paragraph  (a)  (1)  of  this  section  shall 
be  assigned  to  the  Local  Veterans'  Em- 
ployment Representative  (LVER)  if  the 
local  office  has  an  LVER.  If  the  local 
office  does  not  have  an  LVER,  such  com- 
plaints shtill  be  sent  Immediately  to  the 
State  Monitor  Advocate. 

(3)  All  ES-related  complaints  other 
than  those  described  In  psiragraphs  (b) 
(I)  and  (2)  of  this  section  may  be  per- 
sonally handled  by  the  local  office  man- 
ager or  may  be  assigned  by  the  local  of- 
fice manager  to  another  local  office  em- 
plojree. 

§  658.412  Initial  handlinx  of  complaints 
by  the  State  or  local  office. 

(a)  Whenever  any  type  of  complaint 
by  any  Individual,  organization  or  em- 
ployer Is  received  by  a  State  or  a  local  of- 
fice, the  responsible  official  shall  deter- 
mine whether  it  is  an  BS-rdated  com- 
plaint. 

(b)  If  the  complaint  is  not  ES-related. 
the  official  shall  refer  the  complainant 
to  an  attorney,  consumer  advocate,  en- 
forcement or  other  public  agency  or  to 
other  appropriate  assistance.  No  writ> 


v. 


ten  record  need  be  made  of  such  refer- 
rals, nor  Is  any  further  action  required. 

(c)  If  the  complaint  is  ES-related  com- 
plaint, the  official  shall  require  the  com- 
plainant to  put  the  complaint  in  writing 
on  the  ES  Complaint  Form  prescribed  or 
approved  by  the  ETA.  The  official  shall 
offer  to  assist  the  complainant  in  filling 
out  the  form  and  shall  do  so  if  the  com- 
plainant desires  such  assistance.  If  tiie 
complainant  represents  several  com- 
plainants, all  such  complainants  shall  be 
named  on  the  ES  Complaint  Form. 

(1)  The  ES  ComplEiint  Form  shaU  be 
used  for  all  ES-related  complaints,  in- 
cluding complaints  by  veterans  and  com- 
plaints about  discrimination. 

(2)  A  copy  of  the  completed  ES  Com- 
plaint Form  shall  be  given  to  the  com- 
plainant. 

(d)  Whenever  an  ES-related  complaint 
deals  with  an  employer  in  another  State 
or  a,nother  State  agency,  the  State 
agency  shall  send  the  ES  Complaint  Form 
to  the  ETTA  Regional  Office  with  juris- 
diction over  the  State  agency  In  which 
it  was  received  for  transmission  to  the 
other  State  agency.  A  copy  of  the  refer- 
ral letter  shall  be  sent  to  the  complain- 
ant. 

§  658.413      Action    on     ES-related    com- 
plaints concerning  employers. 

(a)  The  State  agency  official.  In  han- 
dling an  ES-related  complaint  agaJnst 
an  employer,  shall: 

(1)  Offer  to  assist  the  complainant 
through  the  provision  of  appropriate  ES 
services,  such  as  referral  to  another  job; 
and 

(2)  With  respect  to  the  employer  al- 
leged to  have  violated  ES  regulations, 
follow  the  procedures  set  forth  at  Sub- 
part P  of  this  Part. 

(b)  The  provisions  of  S  658.414-416  of 
this  subpart  are  not  applicable  to  ES- 
related  complaints  against  employers. 

§  658.414     Action    on     ES-related    com- 
plaints concerning  the  State  agency. 

(a)  The  State  agency  official  who  han- 
dles an  ES-related  complaint  from  an 
individual,  organization  or  employer 
against  the  State  agency  shall:  (1)  Offer 
the  complainant  appropriate  ES  serv- 
ices; and  (2)  Investigate  and  attempt  to 
Informally  resolve  the  complaint. 

(b)  If  a  local  office  official  is  attempt- 
ing to  Informally  resolve  a  complaint  un- 
der this  section,  and  if  Informal  resolu- 
tion has  not  been  achieved  within  15 
working  days,  or  five  working  days  with 
respect  to  complaints  by  MSPWs,  the 
local  office  official  shall  send  the  com- 
plaint to  the  State  office  and  shall  notify 
the  complainant  in  writing  of  the 
referral. 

(c)  If  a  State  office  official  Is  attempt- 
ing to  resolve  a  complaint  under  this 
section,  and  If  Informal  resolution  has 
not  been  accomplished  within  30  woiic- 
Ing  days  ( 20  working  days  with  respect  to 
complaints  by  MSFWs)  after  Its  receipt 
by  the  State  office  (whether  the  com- 
plaint was  received  directly  or  from  a 
local  office  pursuant  to  paragraph  (b)  of 
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this  section) ,  the  State  office  shall  send 
a  written  notice  to  the  complainant, 
with  a  copy  to  the  RA,  explaining  why 
the  complaint  has  not  yet  been  resolved 
and  offering  the  complainant  a  hearing 
before  a  State  hearing  official.  The  notice 
shall  advise  the  complainant  that  the 
complainant  must  advise  the  State  office 
in  writing  within  30  calendar  days  of  the 
date  of  the  notice,  as  to  whether  the 
complainant  desires  a  hearing. 

(d)  If  the  State  office,  within  30  calen- 
dar days  of  the  notice  provided  for  in 
paragraph  (c)  of  this  section,  receives  a 
written  request  from  a  complainant,  the 
State  office  shall  refer  the  complaint  to  a 
State  hearing  official  for  hearing.  The 
complainant  shall  then  be  notified  in 
writing  by  the  State  office  that; 

(1)  The  complainant  will  be  notified 
of  the  date,  time  and  place  of  the  hear- 
ing; . 

(2)  The  complainant  will  have  oppor- 
timity  to  be  represented  at  the  hearing; 

(3)  The  complainant  may  be  repre- 
sented at  the  hearing  by  an  attorney  or 
other  representative; 

(4)  The  complainant  may  bring  wit- 
nesses and/or  documentary  evidence  to 
the  hearing; 

(5)  The  complainant  may  cross-exam- 
ine opposing  witnesses  at  the  hearing ; 

(6)  The  decision  on  the  compaint  will 
be  based  on  the  evidence  presented  at 
the  hearing; 

(7)  The  State  hearing  official  may  re- 
schedule the  hearing  at  the  request  of 
the  complainant,  the  complainant's  rep- 
resentative, or  other  party;  and 

(8")  The  complainant  or  Jlie  complain- 
ant's representative  may  withdraw  the 
request  for  hearing  in  writing  before  the 
hearing. 

§  658.415      Hearings. 

(a)  Hearings  shall  be  held  by  State 
hearing  officials.  A  State  hearing  official 
may  be  any  State  official  authorized  to 
hold  hearings  under  State  law.  Thus, 
they  may  be,  for  example,  the  same 
referees  who  hold  hearings  under  the 
State  imemployment  compensation  law 
and/or  the  Work  Incentive  Program  or 
any  official  of  the  State  agency,  author- 
ized by  State  law  to  preside  at  State 
administrative  hearings. 

(b)  The  State  hearing  official,  upon 
the  referral  of  a  case  for  a  hearing,  shall : 

(1)  Notify  all  involved  parties  of  the 
date,  time  and  place  of  the  hearing ;  and 

(2)  Re-schedule  the  hearing,  as  appro- 
priate. 

(c)  In  conducting  a  hearing  the  State 
hearing  official  shall: 

(1)  Regulate  the  course  of  the  hear- 
ing; 

(2)  Issue  subpoenas.  If  necessar>'; 

(3)  Assure  that  all  relevant  issues  are 
considered ; 

(4)  Rule  on  the  introduction  of  evi- 
dence and  testimony ;  and 

(5)  Take  any  other  actions,  consistent 
with  due  process,  which  are  necessary  to 
insure  an  orderly  hearing. 

(d)  The  testimony  at  the  hearing  shall 
be  recorded  and  may  be  transcribed 
when  appropriate. 


(e)  The  i>arties  shall  be  afforded  the 
opportunity  to  present,  examine,  and 
cross-examine  witnesses. 

(f)  The  State  hearing  official  may 
elicit  testimony  from  witnesses,  but  shall 
not  act  as  advocate  for  any  party. 

(g)  jThe  State  hearing  official  shall 
receivt.  and  make  part  of  the  record 
docunrentarj-  endence  offered  by  an>' 
party  and  accepted  at  the  hearing.  Copies 
thereof  shall  be  made  available  by  the 
party  submitting  the  document  to  other 
parties  to  the  hearing  upon  request. 

(h)  Tlie  case  record,  or  any  portion 
thereof,  shall  be  available  for  inspection 
and  copying  by  any  party  at.  prior 
to,  or  subsequent  to  the  hearing  upon 
request.  Special  procedures  may  be  used 
for  disclosure  of  medical  and  psychologi- 
cal records  such  as  disclosure  to  a  physi- 
cian designated  by  the  individual. 

(1)  The  State  hearing  official  shall,  if 
feasible,  resolve  the  dispute  by  concili- 
ation at  any  time  prior  to  the  conclu- 
sion of  the  hearing. 

§  658.416  Derision  of  the  State  hearinis 
official. 

(a)  The  State  hearing  official  may: 
(1)  Rule  that  the  case  is  improperly 

before  it,  that  is,  that  there  is  a  lack  of 
jurisdiction  over  the  case; 

;2)  Rule  that  the  complaint  has  been 
withdrawn  in  writing; 

(3)  Rule  that  reasonable  cause  exists 
to  believe  that  the  request  has  been 
abandoned  or  that  repeated  requests  for 
re-scheduling  are  arbitrarj'  and  for  the 
purpose  of  unduly  delating  or  avoiding 
a  hearing;  or 

(4)  Render  such  other  rulings  as  are 
appropriate  to  the  issues  in  question. 
However,  the  State  hearing  official  shall 
not  have  jurisdiction  to  consider  the 
validity  or  constitutionality  of  ES  regu- 
lations or  of  the  Federal  statutes  under 
which  they  are  promulgated. 

(b)  Based  on  the  entire  record  Includ- 
ing any  evidence  provided  at  the  hearing, 
the  State  hearing  official  shall  prepare 
a  written  decision.  The  State  hearing 
official  shall  send  a  copy  of  the  decision 
stating  the  findings  and  conclusions  of 
law  and  fact  and  the  reasons  therefor 
to  the  complainant,  the  State  office,  the 
RA,  and  the  Solicitor  of  Labor  Attn :  As- 
sociate Solicitor  for  Employment  and 
Training  Legal  Services.  Department  of 
Labor,  Room  N2101,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210. 

'c)  All  decisions  of  a  State  hearing 
official  shall  be  accompanied  by  a  written 
notice  informing  the  complainant  that, 
if  the  complainant  is  not  satisfied,  the 
complainant  may,  within  30  calendar 
days  of  the  date  of  the  decision,  file  a 
complaint  in  writing  with  the  RA_  The 
notice  shall  give  the  address  of  the  RA. 

Federal  ES  CoMPLAnrr  System 

§  658.420  Establishment  of  ES  com- 
plaint system  at  the  ET.4  regional 
office. 

<a)  Each  RA  shall  establish  and  main- 
tain an  ES  complaint  system  at  the  DOL 
regional  office  level. 


(b)  The  R.\  shall  designate  DOL  offi- 
cials to  handle  ES-related  complaints  as 
follows : 

a)  The  handling  of  all  ES-related 
complaints  alleging  discrimination  by 
race,  color,  rehgion,  national  origin,  sex. 
age,  citizenship,  physical  or  mental  sta- 
tus unrelated  to  job  performance  <  handi- 
cap), or  veteran  or  non-veteran  status 
shall  be  assigned  to  a  Regional  Equal 
Employment  Opportunity  Representative 
iREEOR)  : 

(2>  The  handling  of  all  ES-related 
complaints  from  veterans,  except  from 
veterans  v.ho  are  MSFWs.  and  com- 
plaints from  veterans  about  discrimina- 
tion as  described  in  paragraph  (b)  (.1)  of 
tills  section  shall  be  assigned  to  the  Re- 
gional Vetorans'  E.T.ployment  Represent- 
ative (RVER'  ; 

'31  The  handliiig  of  all  ES-related 
complaints  otlier  than  those  described  in 
paragraphs  ibil>  and  i2)  of  this  sec- 
tion, shall  be  iissigned  to  a  Regional 
Monitor  Advocate. 

ici  The  RA  shall  assure  that  all  ES- 
related  complaints  and  all  correspond- 
ence relating  thereto  are  logged,  with  a 
notation  of  the  nature  of  each  item. 

§  658.421      Handling    of    complaints    bv 
the  R.\. 

I  a)  No  ES-related  complaint,  shall  be 
handled  at  the  ETA  regional  office  level 
until  the  complainant  has  exhausted  the 
State  agency  adminL^traiive  remedies  set 
forth  at  SS  658.410-416  of  tliis  subpart. 
Therefore,  if  the  RA  determines  that  any 
complainant,  who  has  filed  an  ES-related 
complaint  with  the  r^onal  office,  has 
not  yet  exhausted  the  administrative 
remedies  at  the  State  agency  level,  the 
RA  shall  inform  the  complainant  in  writ- 
ing that  the  complainant  must  first  esc- 
haust  those  remedies  before  the  com- 
plaint may  be  filed  in  the  regional  office. 
A  copy  of  this  letter  .shall  be  sent  to  the 
State  Director. 

lb)  Upon  receipt  of  a  complaint  by 
the  RA  after  the  exhaustion  of  State 
agency  adminLstrative  remedies,  the  RA 
shall  send  for  the  complete  State  agency 
file,  including  the  original  ES  Complaint 
Form. 

•  c  The  RA  .-ihall  review  the  file  in 
the  case  and  shall  determine  whether 
an>  further  investigation  or  action  is 
appropriate. 

<d>  If  the  RA  determines  that  no  fur- 
ther action  is  warranted,  the  RA  shall 
send  this  determination  in  writing  to  the 
complainant,  and  may  offer  the  com- 
plainant a  hearing  before  a  DOL  Hear- 
ing Officer  provided  the  complainant 
requests  such  a  hearing  in  writing  from 
the  RA  within  30  calendar  days  of  the 
date  of  the  RA's  offer  of  hearing. 

<e)  If  tiie  RA  determines  that  further 
investigation  or  other  action  is  war- 
ranted, the  RA  shall  undertak;e  such  an 
investigation,  informal  resolution  or 
other  action. 

'f)  If  the  RA  finds  reason  to  believe 
that  an  employer  has  violated  ES  regu- 
lations, the  RA  shall  direct  the  State 
agency  to  follow  the  procedures  set  forth 
at  Subpart  F  of  this  Part. 
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(g)  II  the  RA  finds  reason  to  believe 
that  a  State  agency  or  one  of  its  local 
offices  has  violated  ES  regulations,  the 
RA  shall  follow  the  procedures  set  forth 
at  Subpart  H  of  this  Part. 

(h)  U  the  complaint  is  not  resolved 
to  the  complainant's  salLsfaction.  the  RA 
may  offer  the  conipLunant  in  WTiting  a 
hearing  before  a  DOL  Hearing  Officer 
provided  the  complain.ait  requests  such 
a  hearing  in  -.vriting  from  the  RA  within 
30  calendar  dayr,  of  the  date  of  the  RA's 
offer  ot  hearing. 

(i)  If  the  fomplamant  requests  a  hear- 
ing pursuant  to  paragraphs  'd)  or  fh; 
of  this  -crtiou  the  RA  ^hall: 

(1)  Send  I  he  complulnant  a  writ  Den 
notice  conuinirg  the  ?tatement=  set 
fcTth  at  S  658.414' d^  nf  thi^;  subpart; 

<2)  Compile  four  hearing  files  con- 
taining cc'pies  r,i  all  documents  relevant 
to  the  case,  indexed  and  compiled 
chronologically ; 

(3)  Send  simultaneously  one  hearing 
file  to  the  DOL  Chief  Administrative 
Law  Judtje,  1111  20th  Street.  N.W.. 
Washington,  D.C.  20036.  one  hearing  file 
to  the  ETA  national  office,  and  one  hear- 
ing file  to  the  Solicitor  of  Labor.  Attn: 
Associate  Solicitor  for  Employment  and 
Training,  and  retain  one  hearing  file. 

( j  >  Upon  the  receipt  of  a  hearing  f^le. 
the  DOL  Hearing  Officer  designated  by 
the  Chief  Administrative  Law  Judge 
shall  notify  the  complainant,  the  State 
agency,  the  RA,  the  Administrator,  and 
the  Solicitor  of  the  receipt  of  the  case 
and  shall  afford  them  30  days  to  submit 
written  evidence  and  'or  legal  arguments 
in  the  case.  After  the  30  days  elapse,  the 
Hearing  Officer  shall  schediile  a  hearing. 

§  658.422     Hearings. 

(a)  The  DOL  Hearing  Officer  shall: 

(1)  Notify  all  Involved  parties  of  the 
date,  time  and  place  of  the  hearing ;  and 

(2)  Re-schedule  the  hearing,  as  ap- 
propriate. 

(b)  In  conducting  a  hearing  the  DOL 
Hearing  Officer  shall: 

(1)  Regulate  the  course  of  the  hear- 
ing; 

(2)  Issue  subpoenas  if  necessary; 

(3>  Consider  all  relevant  issues  which 
are  raised; 

(4)  Rule  on  the  introduction  of  evi- 
dence and  testimony ; 

(5)  Take  any  other  action,  consistent 
with  due  process,  which  Is  necessary  to 
Insure  an  orderly  hearing. 

(c)  The  testimony  at  the  hearing  shall 
be  recorded,  and  shall  be  transcribed  if 
appropriate. 

(d)  The  parties  to  the  hearing  shall 
be  afforded  the  opportunity  to  present, 
examine,  and  cross-examine  witnesses. 

(e)  The  DOL  Hearing  Officer  may 
elicit  testimony  from  witnesses,  but  shall 
not  act  as  advocate  for  any  party. 

(f )  The  DOL  Hearing  Officer  shall  re- 
ceive, and  make  part  of  the  record,  docu- 
mentary evidence  offered  by  any  party 
and  accepted  at  the  hearing.  Copies 
thereof  shall  be  made  available  bjRthe 
party  submitting  the  documentary  evi- 
dence, to  any  party  to  the  hearing  upon 
request. 

(g)  The  case  record,  or  any  portion 
thereof,  shall  be  available  for  Inspection 


and  copying  by  any  party  to  the  hearing 
at,  prior  to.  or  subsequent  to  the  hearing 
upon  request.  Special  procedures  may  be 
used  for  disclosure  of  medical  and  psy- 
chological records  such  as  disclosure  to 
a  physician  designated  by  the  individual 
concerned. 

<h.'  The  DOL  Hearing  Officer  shall,  if 
feasible,  encourage  resolution  of  the  dis- 
pute by  conciliation  at  any  time  prior  to 
the  conclusion  of  the  hearing. 

§  658.423      Decision  of  the  DOL  Hearing 
OflTiccr. 

(a)  The  DOL  Hearing  Officer  may: 

1 1)  Rule  that  there  is  a  lack  of  juris- 
diction over  the  case; 

(2)  Rule  that  the  complaint  has  beeni 
withdrawn  in  writing; 

(3)  Rule  that  reasonable  cause  exists 
to  believe  that  the  recjuest  has  been 
abandoned  or  that  repeated  requests  for 
re-scheduiing  are  arbitrary  and  for  the 
purpose  of  unduly  delaying  or  avoiding 
a  hearing,  or 

•  4)  Render  such  other  rulings  as  are 
appropriate  to  the  issues  in  question. 
However,  the  Hearing  Officer  shall  not 
have  jurisdiction  to  consider  the  validity 
or  constitutionality  of  ES  regulations  or 
of  the  Federal  statutes  under  which  they 
are  promulgated. 

(b)  Based  on  the  entire  record  includ- 
ing any  evidence  provided  at  the  hear- 
ing, the  DOL  Hearing  Officer  shall  pre- 
pare a  written  decision.  The  DOL 
Hearing  Officer  shall  send  a  copy  of  the 
decision  stating  the  findings  and  con- 
clusions of  law  and  fact  and  the  reasons 
therefor  to  the  complainant,  the  State 
office,  the  RA,  the  Administrator,  and  the 
Solicitor. 

(c)  The  decision  of  the  Hearing  Officer 
shall  be  the  final  decision  of  the 
Secretary. 

Sabpart  F — Discontinuation  of  Services  to 
Employers  by  the  Employment  Service 
System 

Authority:  Wagner-Peyser  Act  of  1933,  aa 
amended,  29  U.S.C.  49  et  seq.,  unless  other- 
wise noted. 

§  638.500     Scope   and    purpose    of   sub- 
part. 

This  subpart  contains  the  regulations 
governing  the  discontinuation  of  services 
to  employers  by  the  employment  service 
system. 

§  658.501     Informal  resolution. 

(a)  Whenever  a  State  agency  receives 
a  complaint  filed  under  subpart  E  of  this 
Part  which  alleges  that  an  employer  has 
violated  ES  regulations,  and  whenever  a 
local  office  manger  or  higher  State 
official  has  reason  to  believe  that  an  em- 
ployer has  violated  ES  regulations,  a 
State  agency  official  shall  attempt  to  in- 
formally resolve  the  Issue  with  the  em- 
ployer. If  the  Lssue  cannot  be  resolved 
within  30  calendar  days,  the  State  agency 
official  shall  refer  the  matter  in  writing 
to  the  State  Director  for  formal  investi- 
gation. 

<b)  The  employer  shall  be  notified  in 
writing  of  the  outcome  of  the  State 
agency  Investigation.  If  the  case  arose 
through  a  complaint  filed  imder  the  E3 
complaint  system  at  subpart  E  of  this 


Part,  the  complainant  shall  also  be  noti- 
fied in  writing  of  the  outcome  of  the  in- 
vestigation. The  notice  shall  also  state 
that,  if  the  complainant  is  not  satisfied, 
the  complainant  may  file  a  complaint 
with  the  RA.  If  the  State  Director  deter- 
mines that  a  violation  of  ES  regulations 
has  occurred,  the  employer  shall  be  noti- 
fied in  writing  of  the  determination,  the 
reasons  therefor,  and  that  termination 
of  all  the  ES  services  to  the  employer  will 
be  initiated  in  30  calendar  days  tuiless 
the  employer  provides  conclusive,  docu- 
mented evidence  within  the  30  day  period 
that  it  is  not  in  violation  or  that  the 
violation  has  been  corrected.  Notices  im- 
der this  paragraph  shall  inform  the  em- 
ployer that  Staff'  agency  personnel  will 
be  available  to  assist  in  resolving  the 
dispute  during  the  30  day  period. 

§  658.502      Di!«continuation  of  scr\ice8. 

•■a)  If  the  issue  has  not  been  resolved 
within  the  30  calendar  days  described  in 
§  658.501  of  this  subpart,  the  State  Di- 
rector shall  send  a  written  notice  to  the 
employer  that  all  services  will  be  termi- 
nated in  15  calendar  days  unless  within 
that  period  the  employer  requests  a 
hearing  by  mailing  a  written  request  for 
hearing  to  the  State  Director,  or  imless 
within  that  period  the  employer  provides 
conclusive,  documented  evidence  that  the 
violation  has  been  corrected  or  that  the 
violation  does  not  exist. 

(b)  Unless  otherwise  provided  in  ES 
regulations,  if  the  employer  fails  to  re- 
quest a  hearing  or  has  not  given  ade- 
quate evidence  of  correction  or  non-ex- 
istence of  the  violation  within  the  15 
calendar  day  period,  all  ES  services  to 
the  employer  shall  be  terminated  imtil 
such  time  as  the  employer  provides  con- 
clusive, documented  evidence  that  the 
violation  has  been  corrected  or  does  not 
exist. 

fc)  If  the  employer  makes  a  timely 
request  for  a  hearing,  the  State  agency 
shall  follow  the  procedures  set  forth  at 
§  658.415-416  of  this  Part. 

Subpart  G — Review  and  Assessment  of 
State  Agency  Compliance  With  Employ- 
ment Service  Regulations 

AcTHORrTT:  Wagner -Peyser  Act  of  1933,  as 
amended,  29  U.S.C.  49  et  seq.;  5  TT.S.C.  301 
et  aeq. 

§  658.600      Scope   and    purpose    of   sub- 
part. 

This  subpart  sets  forth  the  regulations 
governing  review  and  assessment  of  State 
agency  compliance  with  the  Employment 
Service  regulations  at  20  CFR  Parts  601, 
602,  603,  604,  620,  621,  651-658  and  29 
CFR  Part  8. 

§  658.601      State  agency  responsibility. 

(a)  Each  State  agency  shfill  estsiblish 
and  maintain  a  State  agency  Self-Ap- 
praLsal  System  pursuant  to  ETA  stand- 
ards, and  shall  use  this  system  to  evalu- 
ate and  assess  its  ES  program,  and  to 
assure  its  compliance  with  ES  regula- 
tions. 

(b)  Each  State  Director  and  local  of- 
fice manager  shall  assure  that  their  staffs 
know  and  carry  out  ES  regulations.  In- 
cluding regulations  on  performance 
standards  and  program  emphases,  and 
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any  corrective  action  plans  imposed  by 
the  State  agency  or  by  the  ETA. 

(c)  Each  State  Director  shall  assure 
that  the  State  agency  complies  with  its 
approved  program  budget  plan. 

(d)  Each  State  Director  shall  assure  to 
the  maximum  extent  feasible  the  accu- 
racy of  data  entered  by  the  State  agency 
into  ETA  required  management  infor- 
mation systems.  Each  State  agency  shall 
establish  and  maintain  a  data  valida- 
tion system  pursuant  to  ETA  instruc- 
tions. The  system  shall  review  every  local 
office  at  least  once  every  four  years.  The 
system  shall  include  the  validation  of 
time  distribution  reports  and  the  review 
of  data  cathering  procedures. 

§  658.602     ETA  national  office  responsi- 
bility. 

The  ETA  national  office  shall:  (a) 
Monitor  ETA  regional  offices'  carrying 
out  of  ES  regulations ; 

(b)  Prom  time  to  time,  conduct  such 
special  reviews  and  audits  as  necessary 
to  monitor  ETA  regional  office  and  State 
agency  compliance  with  ES  regulations; 

(c)  Offer  technical  assistance  to  the 
ETA  regional  offices  and  State  agencies 
in  carrying  out  ES  regulations  and  pro- 
grams; 

(d)  Have  reports  validation  surveys 
conducted  in  support  of  resource  alloca- 
tions; 

(e)  Develop  tools  and  techniques  for 
reviewing  and  assessing  State  agency 
performance  and  compliance  with  ES 
regulations;  and 

(f )  Assign  to  a  National  Monitor  Ad- 
vocate the  responsibility  to: 

(1)  Develop  and  maintain  monitoring 
and  evaluating  instruments  for  monitor- 
ing the  delivery  of  services  to  migrant 
and  seasonal  farmworkers  (MSPWs) ; 

(2)  Develop  and  maintain  instnunents 
for  monitoring  and  assessing  the  ES 
complaint  system  set  forth  at  Subpart  E 
of  this  Part; 

(3)  Provide  technical  assistance  to 
ETA  regional  office  and  State  agency 
staffs  for  administering  the  ES  com- 
plaint system ;  and 

(4)  As  appropriate,  participate  in  re- 
views of  State  agency  performance  and 
monitoring  reports  with  respect  to  serv- 
ices for  MSFWs  and  the  ES  complaint 
system. 

§  658.603     ETA   regional   office   respon- 
sibility. — 

(a)  The  RA  shall  have  responsibility 
for  the  regular  review  and  Eissessment  of 
State  agency  performance  and  compli- 
ance with  ES  regulations. 

(b)  The  RA  shall  review  and  initially 
approve  annual  program  budget  plans 
for  the  State  agencies  within  the  region. 
In  reviewing  the  program  budget  plans 
the  RA  shall  consider  relevant  factors 
including  the  following: 

(1)  State  agency  compliance  with  ES 
regulations; 

(2)  State  agency  performance  against 
the  goals  and  objectives  established  in 
the  previous  year's  program  budget  plan; 

(3)  Tlie  effect  which  economic  condi- 
tions and  other  external  factors  consid- 
ered by  the  ETA  in  the  resource  alloca- 
tion   process    may    have    had    or    are 


expected  to  have  on  State  agency  per- 
formance; 

(4)  State  agency  adherence  to  na- 
tional program  emphasis ;  and 

(5)  The  adequacy  and  appropriateness 
of  the  program  budget  plan  for  carrying 
out  ES  programs. 

(c)  The  RA  shall  assess  the  overall 
performance  of  State  agencies  on  an  on- 
going basis  through  desk  reviews  and  the 
use  of  required  reporting  systems  and 
other  available  information. 

(d)  As  appropriate.  RAs  shaU  conduct 
or  have  conducted: 

(1)  Comprehensive  on-site  reviews  of 
State  agencies  and  their  offices  to  review 
State  agency  organization,  management, 
and  program  operations; 

(2>  Periodic  performance  reviews  of 
State  agency  operation  of  ES  programs 
to  measure  actual  performance  against 
the  program  budget  plan,  past  perform- 
ance, the  performance  of  other  State 
agencies,  etc.; 

(3)  Audits  of  State  agency  programs 
to  review  State  agency  program  activity 
and  to  assess  whether  the  expenditure  of 
grant  funds  has  been  in  accordance  with 
the  approved  budget.  RAs  may  also  con- 
duct audits  through  other  agencies  or 
organizations  or  may  require  the  State 
agency  to  have  audits  conducted; 

(4)  Validations  of  data  entered  into 
msmagement  information  systems  to 
assess; 

(i)  The  accuracy  of  data  entered  by  Uie 
State  agencies  into  management  infor- 
mation system ; 

(ii)  Whether  the  State  agencies'  data 
validating  and  reviewing  procedures  con- 
form to  ETA  instructions;  and 

(Hi)  Whether  State  agencies  have  im- 
plemented any  corrective  action  plans 
required  by  the  ETA  to  remedy  deficien- 
cies in  their  validaticxi  programs; 

(5)  Technical  Gissistance  programs  to 
assist  State  agencies  in  carrying  out  ES 
regulations  and  programs;  and 

(6)  Reviews  to  assess  whether  the 
State  agency  has  complied  with  correc- 
tive action  plans  imposed  by  the  ITTA  or 
by  the  State  agency  itself. 

(e)  The  RA  shall  provide  technical  as- 
sistance to  State  agencies  to  assist  them 
in  carrying  out  ES  regulations  and  pro- 
grams; 

(f)  Each  R A  shall  designate  a  Regional 
Monitor  Advocate  who  shall: 

(1)  Have  primary  responsibUltjf  at  the 
ETA  regional  level  for  monitoring  the 
effectiveness  of  the  ES  complaint  system 
set  forth  at  SulH>art  E  of  this  Part,  ap- 
prising appropriate  State  and  ETA  offi- 
cials of  problems  with  respect  to  the  com- 
plaint system,  and  providing  technical 
assistance  to  State  Monitor  Advocates,  as 
appropriate;  and 

(2)  With  respect  to  State  agencies' 
services  to  MBF'Ws.  provide  input  to  re- 
gional reviews  of  State  agency  program 
budget  plans,  monitor  smd  evaluate  State 
agency  services  to  MSFWs,  smd  partici- 
pate in  on-site  local  office  formal  moni- 
toring reviews,  as  appropriate. 

§  658.604     Assessment  and  evaluation  of 
program  performance  data. 

(a)  State  agencies  shall  compile  pro- 
gram performance  data  required  by  ETTA 


including  statistical  information  on  pco- 
gram  operatjons. 

(b)  The  ETTA  shall  use  the  program 
performance  data  in  assessing  and  eval- 
uating whether  tl^e  State  agencies  have 
cwnplied  with  £28  regulations  and  their 
State  agency  program  budget  i^ans. 

(c>  In  assessing  and  evaluating  pro- 
gram performance  data,  the  ETA  shall 
act  in  accordance  with  the  following 
g^ieral  principles: 

(1)  The  fact  that  the  program  par- 
formaiKe  data  from  a  State  agency, 
whethM"  ovenkll  or  rdative  to  a  particu- 
lar program  activity,  indicate  poor  pro- 
gram perfcxmance  is  not  In  itself  a 
breach  of  ES  regulations  or  of  the  State 
agency's  responsibilities  under  Its  State 
agency  program  budget  plan; 

(2)  Program  performance  data,  how- 
ever, may  so  strcHigly  indicate  that  a 
State  agency's  performance  is  poor  that 
the  data  may  raise  a  iHTsumption  (prima 
facie  case)  that  a  State  agency  is  violat- 
ing ES  regulations  or  the  State  agency 
program  budget  plan.  In  such  cases,  the 
ETTA  shall  affcH^  the  State  agency  an 
opportimity  to  rebut  the  presumption  of 
poor  performance  pursuant  to  the  pro- 
cediu^s  at  Subpart  H  of  this  Part. 

(3)  The  ETA  shall  take  into  account 
that  certain  program  perfmnance  data 
may  measiu%  Items  over  which  State 
agencies  have  direct  or  substantial  con- 
trol while  other  data  may  measure  items 
over  which  the  State  agoicy  has  indirect 
or  minimal  control. 

(i)  Generally,  for  example,  a  State 
agency  has  direct  and  substantial  con- 
trol over  the  delivery  of  emidoyment 
services  such  as  referrals  to  jobs,  job  de- 
velopment ocHitacts.  applicant  counsel- 
ing and  reforals  to  supportive  services. 

(11)  State  agencies,  however,  have 
only  indirect  cmitrol  over  the  outcome 
of  services.  State  agencies,  for  example, 
cannot  guarantee  that  an  emidoyer  will 
hire  a  referred  applicant,  nor  can  they 
guarantee  that  the  terms  and  conditlosis 
of  emi^oyment  will  be  as  stated  on  a  job 
order. 

(ill)  Outside  forces,  moreover,  such  as 
a  sudden  heavy  increase  In  imemploy- 
ment  rates,  a  strike  by  State  agency  em- 
ployees, or  a  severe  drought  or  flood  may 
skew  the  results  measured  by  program 
performance  data; 

(4)  The  ETA  shall  consider  a  State 
ag&acy's  failure  to  keep  accurate  and 
complete  program  performance  data  re- 
quired by  ES  regulattons  as  a  breach  of 
the  ES  regulations. 

§  658.605     Commanieadaii    of    findinga 
to  State  agencies. 

(a)  The  RA  shall  inform  State  agen- 
cies in  writing  (rf  the  results  of  review 
and  assessment  activities  and,  as  appro- 
priate, shall  discuss  with  the  State  Ad- 
ministrator and  the  State  Director  the 
impact  or  action  required  by  ETA  as  a 
result  of  review  and  assessment  activities. 

(b)  Itie  ETTA  natJoniU  aSBce  shall 
transmit  the  results  of  any  review  and 
assessment  activities  conducted  by  It  to 
the  RA,  wbo  dmll  send  the  inf (vmatlon 
to  the  Stale  agency. 

(c)  Whenever  the  review  and  assees- 
ment  indicates  a  State  agency  vicdaticn 
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ot^ps  regulations  or  of  its  State  agency 
program  budget  plan,  the  RA  shall  fol- 
low the  procedures  set  forth  at  Subpart 
H  of  this  Part. 

fd>  RAs  shall  follow-up  any  correc- 
tive action  plan  imposed  on  a  State 
agency  under  Subpart  H  of  this  Part  by 
further  review  and  assessment  of  the 
State  agency  pursuant  to  this  subpart. 

Subpart  H — Federal  Application  of 
Remedial  Action  to  State  Agencies 

Authority:  Wapner-Peyser  Act  of  1933,  as 
amended,  29  U.S.C.  49  et  seq.;  5  U.S.C.  301 
et  seq. 

§  638.700     Scope   and    purpose    of   sub- 
part. 

This  subpart  sets  forth  the  procedures 
which  ET.'\  shall  follow  when  State  agen- 
cies are  not  adhering  to  ES  regulations. 

§  638.701      Stale  apency  violations  of  ES 
re^TuIalions. 

It  :s  the  policy  of  the  Employment  and 
Training  Administration  (ETA>  to  re- 
ceive information  concerning  alleged 
violations  by  State  agencies  of  the  ES 
regulations  at  20  CFR  Parts  601-604,  620. 
621.  and  651-658  and  at  29  CFR  Part  8 
from  any  person  or  organization. 

§  658.702      Initial  action  by  the  RA. 

(a>  Whenever  an  RA  discovers  or  is 
apprised  of  possible  State  agency  viola- 
tions of  ES  regulations  by  the  review  and 
assessment  activities  under  subpart  G  of 
this  Part,  required  reports,  or  complaints 
from  individuals,  organizations  or  em- 
ployers which  are  filed  with  ETA  after 
the  exhaustion  of  State  agency  adminis- 
trative remedies,  the  RA  shall  investigate 
the  matter.  If  tho  matter  concerns  a  pos- 
sible violation  of  ES  regulations  by  a 
local  oTice.  t!"  RA  may  refer  the  matter 
t«  the  St.it-  ./;rortor  for  investigation 
with  instr'ictioiis  that  the  State  Director 
report  the  re.-ultvS  of  the  investigation  to 
theRA  within  a  specified  time. 

(b»  When  the  RA  review  and /or  the 
investigation  is  complete,  the  RA  shall 
prepare  written  initial  findings.  If  the 
RA  determines  that  there  is  no  probable 
cause  to  belie\e  that  a  State  agency  has 
violated  ES  regulations,  the  RA  need  take 
no  further  action.  If  the  RA  determines 
that  there  is  probable  cause  to  believe 
that  a  State  agency  has  violated  ES  reg- 
ulations, the  RA  shall  follow  the  proce- 
dures set  forth  in  S  658.703  of  this 
subpart. 

§  658.703    Disallowance  of  expenditures; 
corrective  action  plans. 

Whenever  the  RA,  in  the  written  initial 
findings,  finds  probable  cause  to  believe 
that  a  State  agency  has  violated  ES  reg- 
ulations, the  RA  shall  send  the  findings 
to  the  State  agency,  giving  the  reasons 
therefor.  The  State  agency  shall  have  20 
working  days  to  comment  on  the  find- 
ings, or  a  longer  period  if  the  RA  deter- 
mines that  such  a  longer  period  is  ap- 
propriate. After  the  period  elapses,  the 
RA  shall  prepare  written  final  findings. 
If.  in  the  final  findings,  the  RA  deter- 
mines that  the  State  agency  has  not  vio- 
lated ES  regulations,  the  RA  need  take 
no  further  action.  If  the  RA  determines 


that  a  State  agency  has  violated  ES 
regulations: 

(a'  If  the  matter  involves  the  mis- 
spending of  grant  funds,  the  RA  may  is- 
sue a  disallowance  of  the  expenditure  and 
may  either  demand  repayment  or  with- 
hold future  funds  in  the  amount  in  ques- 
tjon.  If  the  RA  disallows  costs,  the  RA 
shall  send  a  written  notice  of  disallow- 
ance by  registered  mail,  to  the  State, 
agency,  giving  the  reasons  for  the  disal- 
lowance, informing  the  State  agency  that 
the  disallowance  is  effective  immediately 
and  that  no  more  funds  may  be  spent  in 
the  unallowed  manner,  and  offering  the 
State  agency  the  opportunity  to  request 
a  hearing  pursuant  to  §  658.707  of  this 
subpart.  The  offer,  or  the  acceptance  of 
an  offer  of  a  hearing,  however,  shall  not 
stay  the  effectiveness  of  the  disallowance. 

(b>  If  the  violation  does  not  involve 
mis-spending  of  grant  funds  or  the  RA 
judges  that  the  circumstances  warrant 
other  action: 

(1)  The  RA  shall  notify  the  State 
agency  by  registered  mail  of  the  specific 
violation (s)  and  shall  direct  the  State 
agency  to  implement  a  specific  corrective 
action  plan  to  correct  all  violations 
within  a  specified  time.  The  specified 
time  period  shall  commence  with  the 
date  of  signature  on  the  registered  mall 
receipt. 

(2)  When  the  time  period  provided  for 
in  paragraph  (b)(1)  of  this  section 
elapses,  ETA  staff  shall  review  the  State 
agency's  efforts  by  follow-up  visit  or 
otherwise. 

(3)  If  the  RA  determines  that  the 
State  agency  has  corrected  the  viola- 
tion (s),  the  RA  need  take  no  further 
action  except  to  document  that  fact. 

(4>  If  the  State  agency  has  not  cor- 
rected the  violation (s)  and  has  not  made 
good  faith  efforts  and  adequate  progress 
to  that  end,  the  RA  shall  apply  remedial 
actions  to  the  State  agency  pursuant  to 
§  658.704  of  this  subpart. 

(5)  If  adequate  progress  has  been 
made  toward  correcting  the  violation's) 
so  that  it  appears  that  the  violation (s) 
will  be  fully  corrected  within  a  reason- 
able time  period,  the  State  agency  shall 
be  advised  by  registered  mail  of  this  con- 
clusion, of  remaining  deficiencies,  of  fur- 
ther needed  corrective  action,  and  that 
all  deficiencies  must  be  corrected  within 
a  specified  new  time  period  beginning 
with  the  date  of  signature  on  the  receipt. 

(6)  If  the  State  agency  has  been  given 
an  additional  time  period  pursuant  to 
paragraph  (b)(5)  of  this  section,  ETA 
staff  shall  review  the  State  agency's  ef- 
forts at  the  end  of  the  time  period  by 
follow-up  visit  or  otherwise.  If  the  State 
agency  has  corrected  the  violation (s ) ,  no 
further  action,  except  to  document  the 
fact,  need  be  taken  by  the  RA.  If  the 
State  agency  has  not  corrected  the  vio- 
lation (s).  the  RA  shall  apply  remedial 
actions  to  the  State  agency  pursuant  to 
5  658.704  of  this  subpart. 


§  658.704     Remedial  actions. 

If  a  State  agency  fails  to  carry  out  a 
corrective  action  plan  imposed  under 
§  658.703  of  this  subpart,  the  RA  shall 


apply  one  or  more  of  the  following  re- 
medial actions  to  the  State  agency: 

(a)  Imposition  of  special  reporting  re- 
quirements for  a  specified  period  of  time; 

lb'  Restrictions  of  obligational  au- 
thority within  one  or  more  expense 
classifications ; 

'c>  Implementation  of  specific  oper- 
ating systems  or  procedures  for  a  speci- 
fied time; 

<d)  Requirement  of  special  training 
for  State  agency  personnel; 

(e)  With  the  approval  of  the  Assist- 
ant Secretary  and  after  affording  the 
State  Administrator  or  State  Director 
the  opportunity  to  request  a  conference 
with  the  Assistant  Secretary,  elevation  of 
specific  decision  making  functions  from 
the  State  Director  to  the  RA  and/or  im- 
position of  Federal  staff  in  key  State 
agency  positions ; 

(f)  Finding  of  the  State  agency  on 
a  quarterly  or  other  short-term  basis; 

(g)  With  the  approval  of  the  Assist- 
ant Secretary'  and  after  affording  the 
State  Administrator  or  State  Director 
the  opportunity  to  request  a  conference 
with  the  Assistant  Secretary,  withhold- 
ing of  funds  for  a  specific  function  or  for 
a  specific  geographical  area ; 

(h)  Holding  of  public  hearings  in  the 
State  on  the  State  agency's  deficiencies; 

(i)  Disallowance  of  funds  pursuant  to 
§  658.703(a)  of  this  subpart;  or 

(j)  If  the  matter  is  a  serious  or  a  con- 
tinual violation,  formal  designation  of 
the  State  agency  as  out  of  compliance 
with  ES  regulations  and  initiation  of  de- 
certification procedures  against  the  State 
agency.  The  RA  shall  initiate  decertifi- 
cation by  notifying  the  State  agency  by 
registered  mail  that  decertification  may 
be  forthcoming,  stating  the  reasons 
therefor.  Whenever  such  a  notice  is  sent 
to  a  State  agency,  the  RA  shall  prepare 
five  indexed  copies  containing,  in  chrono- 
logical order,  all  the  documents  pertinent 
to  the  case.  One  copy  shall  be  retained. 
Three  shall  be  sent  to  the  ETA  national 
ofBce,  and  one  shall  be  sent  to  the  Solici- 
tor of  Labor,  Attention :  Associate  Solici- 
tor for  Employment  and  Training. 

§  658.705     Decision  to  decertify. 

(a)  Upon  receipt  of  a  request  for  de- 
certification, the  Assistant  Secretary  for 
Employment  and  Training  shall  review 
the  case  and  shall  decide  whether  de- 
certification is  appropriate. 

(b)  If  the  Assistant  Secretary  decides 
that  decertification  is  not  appropriate, 
the  Assistant  Secretary,  if  appropriate, 
shall  instruct  that  an  alternate  remedial 
action  or  actions  be  applied. 

(c)  If  the  Assistant  Secretary  decides 
that  decertification  is  appropriate,  the 
Assistant  Secretary  shall  submit  the  case 
to  the  Secretary  giving  the  reasons  for 
the  recommendation  of  decertification. 
The  Secretary  shall  then  decide  whether 
decertification  is  appropriate  or  whether 
other  remedial  actions  should  be  applied. 

§  658.706     Notice  of  Remedial  .Action. 

(a)  Whenever  a  decision  has  been 
made  to  apply  a  remedial  action  to  a 
State  agency,  the  RA,  or  the  Secretary 
in  cases  of  decertification,  shall  send  a 
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Notice  of  Remedial  Action  to  the  State 
agency  by  registered  mail. 

(b)  If  the  remedial  action  is  decerti- 
fication, the  notice  shall  state  that  the 
decertification  will  take  effect  in  30  cal- 
endar days  unless  the  State  agency  re- 
quests a  hearing  in  writing  by  filing  the 
request  for  hearing  pursuant  to  §  658.707 
of  this  subpart  with  the  Secretary-  within 
30  calendar  days  of  the  State  agency's 
receipt  of  the  notice.  If  a  timely  request 
for  hearing  is  filed,  decertification  shall 
be  stayed  pending  the  outcome  of  the 
hearing  procedures. 

(c)  If  the  remedial  action  is  other 
than  decertification,  the  notice  shall 
state  that  the  remedial  action  shall  take 
effect  immediately.  The  notice  shall  also 
state  that  the  State  agency  may  request 
a  hearing  pursuant  to  §  658.707  of  this 
subpart  by  filing  a  request  in  writing 
with  the  RA  pursuant  to  §  658.707  of  this 
subpart  within  30  calendar  days  of  the 
State  agency's  receipt  of  the  notice.  The 
offer  of  hearing,  or  the  acceptance  there- 
of, however,  shall  not  stay  the  implemen- 
tation of  the  remedial  action. 

(d)  The  Notice  of  Remedial  Action 
shall  set  forth  the  reasons  for  the  re- 
medial action. 

§  658.707      Requests  for  hearings. 

'a)  Any  State  agency  which  received 
a  Notice  of  Remedial  Action  under  §  658.- 
706  of  this  subpart  or  a  notice  of  dis- 
allowance under  §  658.703  of  this  subpart 
may  request  a  hearing  on  the  issue  by 
filing  a  written  request  for  hearing  with 
the  RA  (or  Secretary  in  cases  of  decerti- 
fication) within  30  calendar  days  of  re- 
ceipt of  the  Notice  of  Remedial  Action 
or  notice  of  disallowance  stating  the  rea- 
sons the  State  agency  believes  the  bases 
of  the  decision  to  be  wrong,  and  signed 
by  the  State  Director  or  State  Adminis- 
trator. 

(b)  When  an  RA  receives  a  request  for 
hearing  from  a  State  agency,  the  RA 
shall  make  five  indexed  and  tabulated 
copies  of  a  file  containing,  in  chrono- 
logical order,  all  materials  and  corre- 
spondence relevant  to  the  case.  The  RA 
shall  retain  one  iile  and  sent  two  copies 
of  the  appeal  file  to  the  ETA  national 
office,  one  to  the  Solicitor  of  Labor,  At- 
tention: Associate  Solicitor  for  Employ- 
ment and  Training,  and  one  to  the  Chief 
Administrative  Law  Judge  of  the  Depart- 
ment of  Labor. 

(c)  In  decertification  cases,  the  Ad- 


ministrator shall  send  a  copy  of  the  file 
to  the  Chief  Administrative  Law  Judge. 

§  658.708      Hearinps. 

(a)  Upon  receipt  of  a  hearing  file  by 
the  Chief  Administrative  Law  Judge,  the 
case  shall  be  docketed  and  notice  sent  by 
registered  mail,  return  receipt  requested, 
to- the  Solicitor  of  Labor,  Attention:  As- 
sociate Solicitor  for  Emplo>-ment  and 
Training,  the  Administrator,  the  RA  and 
the  State  Director.  The  notice  shall  set 
a  time,  place  and  date  for  a  hearing  on 
the  matter  and  shall  advise  the  parties 
that: 

(1)  They  may  be  represented  at  the 
hearing : 

•  2>  They  may  present  oral  and  docu- 
mentary evidence  at  the  hearing; 

(3)  They  may  cross-examine  opposing 
witnesses  at  the  heaiing;  and 

(4)  They  may  request  re-scheduling  of 
the  hearing  if  the  time,  place  or  date  set 
are  inconvenient. 

(b)  The  Solicitor  of  Labor  or  the  Solic- 
itor's designee  shall  represent  the  De- 
partment at  the  hearing. 

§  658.709      Conduct  of  hearings. 

^a)  The  hearing  shall  be  conducted  in 
accordance  with  Sections  5-8  of  the  Ad- 
ministrative Procedure  Act,  5  U.S.C.  553 
el  seq. 

(b)  Technical  rules  of  evidence  shall 
not  apply,  but  rules  or  principles  de- 
signed to  assure  production  of  the  most 
credible  evidence  available,  and  to  sub- 
ject testimony  to  test  by  cross-examina- 
tion, shall  be  applied  if  necessary  by  the 
Hearing  Officer  conducting  the  hearing. 
The  Hearing  Officer  may  exclude  irrele- 
vant, immaterial  or  unduly  repetitious 
evidence.  All  documents  and  oliier  evi- 
dence offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the  par- 
ties. Opportunity  shall  be  given  to  refute 
facts  and  arguments  advanced  on  either 
side  of  the  issue.  A  transcript  .shall  be 
made  of  the  oral  evidence  except  to  the 
extent  the  substance  thereof  is  stipulated 
for  the  record. 

(c)  The  general  provisions  governing 
discovery  as  provided  in  the  Rules  of 
Civil  Procedure  for  the  United  States 
District  Court,  "ntle  V.  28  U.S.C,  Rules 
26  through  37,  may  be  made  applicable 
to  the  extent  that  the  Hearing  Officer 
concludes  that  their  use  would  promote 
the  proper  advancement  of  the  hearing. 

(d)  When  a  public  officer  is  a  respond- 
ent in  a  hearing  in  an  official  capacity 


and  during  its  pendency  dies,  resigns,  or 
otherwise  ceases  to  hold  office,  the  pro- 
ceeding does  not  abate  and  the  officer's 
successor  is  automatically  substituted 
as  a  party.  Proceedings  following  the 
substitution  shall  be  in  the  name  of  the 
substituted  party,  but  any  misnomer  not 
affecting  the  substantive  rights  of  the 
parties  shall  be  disregarded.  An  order  of 
substitution  may  be  entered  at  any  time, 
but  the  omission  to  enter  such  an  order 
shall  not  affect  the  substitution. 

§  658.710     Decision  of  the  Hearing  Offi- 
cer. 

(a)  The  Hearing  Officer  shall  have 
jurisdiction  to  decide  all  issues  of  fact 
and  related  issues  of  law  and  to  grant 
or  deny  appropriate  motions,  but  shall 
not  have  jurisdiction  to  decide  upon  the 
validity  of  Federal  statutes  or  regula- 
tions. 

lb)  The  decision  of  the  Hearing  Offi- 
cer shall  be  based  on  the  hearing  record, 
shall  be  in  writing  and  shall  state  the 
factual  and  legal  bases  of  the  decision, 

(c>  Except  when  the  case  involves  the 
decertification  of  a  State  agency,  the  de- 
cision of  the  Heajing  Officer  shall  be  the 
final  decision  of  the  Secretary. 

(d)  If  the  case  involves  the  decertifi- 
cation of  a  State  agency,  tfie  decision  of 
the  Hearing  Officer  shall  contain  a  notice 
stating  that,  within  30  calendar  days  of 
the  decision,  the  State  agency  or  the 
Administrator  may  appeal  to  the  Secre- 
tary by  sending  by  registered  mail,  re- 
turn receipt  requested,  a  written  appeal 
to  the  Secretary,  care  of  the  Hearing 
Officer  who  made  the  decision. 

§  6S8.711      Decijiiion  of  the  Secretary. 

.  (a)  Upon  the  receipt  of  an  appeal  to 
the  Secretary,  the  Hearing  Officer  .shall 
certify  the  record  in  the  case  to  the  Sec- 
retary, who  may  take  additional  evi- 
dence, provided  time  to  rebut  such  new 
evidence  is  given  to  the  opposing  party, 
or  who  may  make  a  decision  to  decertify 
or  not  on  the  basis  of  the  hearing  record. 

(b)  The  decision  of  the  Secretary  shall 
be  final,  shtill  be  in  writing,  and  shall  set 
forth  the  factual  and  legal  bases  for  the 
decision. 

Signed  at  Washington,  DC.  this  19th 
day  of  January,  1977. 

William  H.  Kolberc, 

Assistant  Secretary  for 
Employment  arid  Training. 

[PR  Doc .77-2357  PUed  1-34-77; 8: 45  am) 
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Offica  of  Assistant  Secretary  for  Consumer 
Affairs  and  Regulatory  Functions 

[Docket  No.  N-77-684] 

CONDOMINIUM  DOCUMENTATION 
Statement  of  Proposed  Policies 

iNTRODUCnON 

In  August,  1975,  the  U.S.  Department 
of  Hoiising  and  Urban  Development 
(HUD)  organized  a  Condominium  Task 
Force  composed  of  HUD,  Veterans  Ad- 
ministration (VA),  Federal  National 
Mortgage  Association  (FNMA)  and  Fed- 
eral Home  Loan  Mortgage  Corporation 
(FHLMC).  This  action  was  taken  as  a 
result  of  a  Congresslonally-mandated 
study  of  condominiums  and  cooperatives 
\(*ilch  HUD  completed  in  1975.  The  study 
had  identified  that  a  major  problem  con- 
fronting consumers,  builders,  lenders  and 
others  was  a  lack  of  uniformity  in  legal 
and  underwriting  policies  for  condomi- 
nium mortgages  Insured,  guaranteed,  or 
purchased  by  the  four  Task  Force  mem- 
bers. The  purpose  of  the  Task  Force  was 
to  maximize  agreement  on  condominium 
requirements  by  the  four  organizations. 
It  is  hoped  that  the  development  of  more 
uniform  policies  among  the  member  or- 
ganizations will  facilitate  the  purchase, 
Insurance  or  guarantee  of  condominium 
mortgages  for  those  desiring  to  utilize  the 
services  of  the  member  organizations, 
with  resulting  direct  or  indirect  benefits 
for  the  public. 

The  U.S.  Department  of  Housing  and 
Urban  Development,  in  its  capacity  as 
chair  of  the  Condominium  Task  Force, 
publishes  for  public  comment  the  Task 
Force's  first  major  document:  "State- 
ment of  Proposed  Policies  Relating  to 
Condominium  Documentation". 

The  members  of  the  Task  Force  Intend, 
through  publication  of  these  proposed 
policies,  to  reach  the  broadest  possible 
spectrum  of  the  public,  and  strongly  en- 
courage comment  by  all  interested 
parties. 

Task  Force  Approach 

The  Task  Force  is  organized  into  two 
standing  committees.  The  first,  the  Legal 
Committee,  deals  with  matters  of  legal 
signUlcance  pertaining  to  insuring,  g\iar- 
anteelng,  or  purchasing  mortgages  on 
condominium  units.  Most  of  the  matters 
addressed  in  this  Initial  statement  relate 
to  provisions  usually  contained  In  the 
condominium  Decraratlon  or  equivalent 
recorded  instnmient.  It  is  planned  that 
the  Legal  Committee  next  consider  is- 
sues arising  from  the  application  of  the 
present  requirements  of  the  member  or- 
ganizations to  resales  of  existing  units. 

The  second  committee,  the  Risk  Deter- 
mination Committee,  is  charged  with 
seeking  maximum  agreement  amrnig  the 
four  members  on  such  risk  determina- 
tion issues  as  appraisal  requirements, 
architectural  considerations  and  mort- 
gage credit  conditions. 

It  Is  contemplated  that  each  commit- 
tee will  follow  the  same  general  process 
of  issue  analysis  and  development  of  pro- 
peaed  policies  and  that  on  the  basis  of 
preliminary  agreements  reached  among 
the  members,  public  comment  will  be 
sought.  Following  receipt  of  the  ccHn- 
ments  the  member  organizations  will  re- 
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consider  the  proposed  policies  and  make 
such  changes  in  their  programs  as  they 
believe  advisable.  For  example,  if  the 
comments  do  not  suggest  any  sound  rea- 
sons for  not  doing  so,  HUD  intends  to 
discontinue  requiring  use  of  its  model 
forms  for  condominium  organization.  It 
is  contemplated  that  this  process  will  be 
an  on-going  mode  of  operation  for  the 
Task  Force. 

The  applicable  regulations  and  related 
publications  of  the  Department  of  Hous- 
ing and  Urban  Development  and  the  Vet- 
erans Administration  and  the  basic  con- 
tracts and  guides  of  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation  should 
be  consulted  for  a  complete  statement  of 
the  respective  policies  of  the  Task  Force 
member  organizations  governing  their 
approval  of  condominiums  or  unit  mort- 
gages. 

airATEMENT     OF     PROPOSED     POLICIES     FOR 
CONDOMINIDM  DOCtTMENTATION 

The  Task  Force  considered  those  ele- 
ments which  should  be  included  in  the 
basic  condominium  instruments,  primar- 
ily the  Declaration,  in  order  for  those  in- 
struments to  be  acceptable  to  the  partici- 
pants. 

The  Statement  of  Proposed  Policies 
represents  the  current  consensus  by  the 
four  member  organizations  as  to  many 
provisions  of  legal  significance  relating  to 
condominium  documentation;  however, 
these  provisions  do  not  necessarily  rep- 
resent existing  policies  of  the  organiza- 
tions. 

This  document  is  not  a  complete  list  of 
legal  documentation  policies  for  condo- 
miniums. Each  member  organization  is 
willing  to  accept  the  proposed  policies  as 
maximum  requirements  for  proposed 
condominiums  or  partially  sold  or  ccwn- 
pleted  condominiums  where  the  docu- 
ments are  capable  of  being  amended, 
leaving  to  each  organization  the  right  to 
accept  a  provision  less  stringent  for  both 
proposed  or  existing  units.  A  condomin- 
ium document  that  contains  less  string- 
ent requirements,  though,  while  accept- 
able to  one  organization,  may  not  be  ac- 
ceptable to  others.  In  addition  to  the  pro- 
posed policies,  each  organization  has 
companion  policies  in  complementary 
areas. 

The  members  also  recognize  that  State 
laws  differ  as  to  the  way  they  treat  cer- 
tain provisions  and  as  to  which  docu- 
ments must  contain  specific  provisions. 
Therefore,  the  members  agree  that  treat- 
ment of  the  provisions  found  in  the 
Statement  of  Proposed  Policies  is  subject 
to  the  law  of  the  jurisdiction  within 
which  the  condominium  is  located.  The 
Task  Force  has  kept  in  mind  advances  in 
State  legislation  and  the  development  of 
a  proposed  Uniform  Condominium  Act 
by  the  National  Conference  of  Commis- 
sioners on  Uniform  State  Laws.  The  Task 
Force  is  also  concerned  with  the  issue  of 
adequate  disclosure  of  information  to  in- 
terested parties. 

Comments  are  Invited  on  any  topic  in 
the  Statement  of  Proposed  Policies  or 
any  other  topic  which  falls  within  tha 
jurisdiction  of  the  Task  Force.  Suitable 
Justification  should  be  included. 

Comment  is  particularly  invited  on 
the  subject  of  condemnation  and  staged, 
phased,    or    expandable    developments. 


Comments  on  insurance  requirements  for 
condominiums  from  the  perspective  of 
the  mortgage  holder,  unit  owner,  and 
owners  association  are  also  invited. 

Comments  are  also  invited  on  what,  if 
any,  additional  provisions  should  be  con- 
tained in  the  basic  organizational  docu- 
mentation for  condominiums. 

Comments  received  prior  to  April  1, 
1977,  will  be  considered  by  the  Task 
Force  members  as  they  re-evaluate  the 
proposed  statement.  Comments  are  to  be 
sent  to  the  Rules  Docket  Clerk,  Depart- 
ment of  Housing  arid  Urban  Develop- 
ment, Room  10141,  Washington,  D.C. 
20410.  Comments  received  will  be  dis- 
tributed by  HUD  to  all  members  of  the 
Task  Force. 
Statement  or  Proposed  Policies  Reij^ting 

TO    CONDOMINirrM    DOCTTMKNTATION 

1.  Types  of  condominiums. 

2.  Estate  of  unit  owner. 

3.  Condominium  documentation: 

(a)  Compliance  with  local  law;  (b)  Rec- 
ordation; (c)  Availability. 

4.  Prc^erty  description. 

5.  Declarant's  rights  and  restrictions: 

(a)  Acts  and  reserved  rights  which  are 
usually  unacceptable;  (b)  Reserved  rights 
which  are  usually  acceptable. 

6.  TrajQsfer  of  control  for  single  phased 
condominium  regimes. 

7.  Owners  association's  rights  and  restric- 
tions: 

(a)  Right  of  entry  upon  units  and  com- 
mon elements:  (b)  Assessments: 

(1)  Levy  and  collection;  (11)  Reserves  and 
working  capital;  (Ul)  Priority  of  lien. 

8.  Unit  owners'  rights  and  restrictions: 
(a)   Obligation  to  pay  expenses;  (b)  Ingress 

and  egress  of  unit  owners;  (c)  Easements  for 
encroachments — units  and  common  ele- 
ments: (d)  Right  of  first  refusal;  (e)  Leas- 
ing restrictions. 

9.  First  lien  holders'  rights: 

(a)  Notices  of  6w:tlon;  (b)  Inspectloin  of 
association  books  and  records. 

10.  Amendment  to  documents. 

11.  Condemnation. 

12.  Rights  of  action. 

13.  Staged,  phased  or  expandable  develop- 
ments. 

I.  TYPES  OF  CONDOBflNIUMS 

The  following  types  of  basic  ownership 
arrangements  are  generally  acceptable 
provided  they  are  estaMished  In  compli- 
ance with  the  condominium  enabling 
statute  of  the  applicable  jurisdiction: 

(a)  Ownership  of  units  by  individ- 
ual owners  coupled  with  an  undivided 
Interest  in  all  common  elements. 

(b)  Ownership  of  units  by  individual 
owners  coupled  with  an  undivided  inter- 
est in  general  common  elements  and 
specified  limited  common  elements. 

The  agencies  and  corporations  will 
consider  for  approval,  on  an  Individual 
case  basis,  an  arrangement  invcdvlng 
ownership  of  units  by  individual  owners 
coupled  with  an  undivided  interest  in  the 
general  common  elements  and/or  limited 
common  elements,  with  title  to  addi- 
ticffial  property  for  common  use  vested 
in  an  association  of  unit  owners,  where 
such  a  configuraticm  of  ownership  is  not 
precluded  by  the  applicable  condominium 
enabling  statute.  As  to  this  type  ot  own- 
ership arrangement,  In  additicMi  to  com- 
pliance with  the  requirements  of  the  or- 
ganizations' respective  condcsnlnium 
progTEuns  there  must  be  comidlance  with 
the  ai>pUcable  requirements  of  the  orga- 
nlzati(xis'  respective  planned  unit  devel- 
opment (PUD)  programs. 
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The  above  description  of  types  of  own- 
ership arrangements  are  not  intended  to 
exclude  other  variations.  Other  forms  of 
ownership  may  be  acceptable,  on  an  in- 
dividual case  basis,  to  any  or  all  of  the 
agencies  and  corporations. 

^.    ESTATE    OF    UNIT    OWNER 

The  legal  estate  of  each  unit  owner 
must  generally  be  held  in  fee  simple  or 
acceptable  leasehold  estate.  The  accepta- 
bility of  leasehold  estates  varies  among 
the  member  organizations. 

3.    CONDOMINIUM    DOCUMENTATION 

(a)  Compliance  with  local  law.  The 
declaration,  by-laws  and  other  regime 
enabling  documentation  shall  conform  to 
the  condominium  enabling  statutes  gov- 
erning the  establishment  and  mainte- 
nance of  condominium  regimes  within 
the  jurisdiction  in  which  the  condomin- 
ium is  located,  and  to  all  other  laws 
which  apply  to  each  condominium. 

(b)  Recordation.  The  declaration  and 
all  amendments  or  modifications  thereof 
shall  be  placed  of  record  in  the  manner 
prescribed  by  the  appropriate  jurisdic- 
tion. If  recording  of  plats,  plans,  by-laws 
or  equivalent  documents  and  all  amend- 
ments or  modifications  thereof  is  the 
prevailing  practice  or  is  required  by  law 
within  the  jurisdiction  where  the  proj- 
ect is  located,  then  such  documents  shall 
be  placed  of  record.  If  the  by-laws  are 
not  recorded,  then  covenants,  restrictions 
and  other  matters  requiring  record  no- 
tice should  be  contained  in  the  Declara- 
tion or  equivalent  document. 

(c)  Availability.  During  normal  busi- 
ness, hours  or  under  other  reasonable 
circumstances,  the  owners  association 
shall  have  available  for  inspection  by 
owners,  lenders  and  pro.spective  purchas- 
ers, current  copies  of  the  declaration, 
by-law^s  and  other  rules  govering  the 
operation  of  the  condominium  regime. 

4.    PROPERTY    DESCRIPTION 

The  description  of  the  units,  the  com- 
mon elements,  any  recreational  facilities 
and  other  amenities  appurtenant  to  the 
condominium,  and  any  limited  common 
elements  shall  be  clear  and  unambiguous 
and  in  conformity  with  the  law  of  the 
jurisdiction  where  the  project  is  located. 

There  must  be  no  ambiguity  concern- 
ing responsibility  for  maintenance  and 
repair  of  any  portion  of  the  condomin- 
ium. 

5.    declarant's    RIGHTS    AND    RESTRICTIONS 

Any  rights  reserved  by  the  declarant 
shall  be  reasonable  and  consistent  with 
the  overall  plan. 

(a>  Acts  and  reserved  rights  which  are 
usually  unacceptable.  The  following  ac- 
tions on  the  part  of  the  declarant,  the 
developer,  an  aCaiiate  of  the  declarant, 
the  sponsor  of  a  project,  or  any  other 
party,  (collectively  referred  to  sls  "de- 
clarant") usually  would  be  unacceptable: 

(1)  Reserving  the  right  to  include  in 
the  condominium  adjoining  land  with- 
out adequate  restrictions  assuring  that 
its  futittB  improvement  will  be  of  com- 
patible style,  quality,  size  and  cost. 

'  2>  Retaining  rights,  without  adequate 
restrictions,  to  change  the  style,  floor 
plan,  size  and  quality  of  future  buildings 
to  be  constructed  as  part  of  the  condo- 
minium projects. 

(3>  Binding  the  owners  association  to 


any  contract  or  lease  which  is  not  bona 
fide  or  which  is  not  commercially  reason- 
able to  the  unit  owners  at  the  time  en- 
tered into  under  the  circumstances  then 
prevailing. 

(4>  Binding  the  owners  association  to 
any  of  the  following  agreements  unless 
the  owners  association  shall  have  a  right 
of  termination  thereof  which  is  exercisa- 
ble at  any  time  without  penalty  upon 
not  more  tiian  90  days'  notice  to  the  other 
party  thereto: 

ia>  Any  management  contract,  em- 
ployment contract  or  lease  of  recrea- 
tional or  parking  areas  or  facilities : 

(b)  Any  contract  or  lease.  Including 
franchises  and  licenses,  to  which  a  de- 
clarant is  a  party. 

As  used  in  the  foregoing,  "affiliate  of 
a  declarant"  shall  mean  any  person  who 
controls,  is  controlled  by.  or  is  under 
common  control  with,  a  declarant.  A 
person  shall  be  deemed  to  control  a  de- 
clarant if  that  person  is  a  partner,  officer, 
director,  or  employee  of  the  declarant  or 
if  that  person  directly  or  indirectly  or 
acting  in  concert  with  one  or  more  per- 
sons, or  through  one  or  more  subsidiaries, 
owns,  controls,  or  holds  with  power  to 
vote,  or  holds  proxies  representing,  more 
than  25  percent  of  the  voting  shares  of 
the  declarant,  or  controls  in  any  manner 
the  election  of  a  majority  of  the  direc- 
tors of  the  declarant.  A  person  shall  be 
deemed  to  be  controlled  by  a  declarant  if 
that  declarant  is  a  partner,  officer,  di- 
rector, or  employee  of  the  person  or  if 
that  declarant  directly  or  indirectly  or 
acting  in  concert  with  one  or  more  per- 
sons or  through  one  or  more  subsidiaries, 
owns,  controls,  or  holds  with  power  to 
vote,  or  holds  proxies  representing,  more 
than  25  percent  of  the  voting  shares  of 
that  person,  or  controls  in  any  manner 
the  election  of  a  majority  of  the  directors 
of  that  person. 

(b)  Reserved  rights  which  are  usually 
acceptable.  The  following  rights  in  the 
common  elements  may  usually  be  re- 
served by  the  declarant  for  a  reasonable 
period  of  time: 

(1)  Easement  over  and  upon  the  com- 
mon elements  and  upon  lands  appur- 
tenant to  the  condominium  for  the  pur- 
pose of  completing  improvements  for 
which  provision  is  made  in  the  declara- 
tion, but  only  if  access  thereto  is  other- 
wise not  reasonably  available. 

(2)  Easement  over  and  upon  the  com- 
mon elements  for  the  purpose  of  making 
repairs  required  pursuant  to  the  decla- 
ration or  contracts  of  sale  made  with 
unit  purchasers. 

1 3)  Right  to  maintain  in  the  common 
area  sales  and  management  offices, 
model  units,  and  advertising  signs  during 
the  sales  period  of  the  condominium 
project,  such  items  to  be  identified  in  the 
declaration. 

6.  TRANSFER  OF  CONTROL  FOR  SINGLE 
PHASED  CONDOMINIUM  REGIMES 

Control  of  the  owners  association  shall 
pass  to  the  purchasers  of  units  within 
the  project  not  later  than  the  earlier  of 
the  following:  (a>  120  days  after  the 
earliest  date  on  which  the  aggregate  vot- 
ing strength  of  all  purchasers  of  units  to 
whom  title  thereto  has  been  conveyed 
shall  comprise  at  least  75  percent  of  the 
total  voting  strength  of  the  project,  or 
(b)  the  last  date  of  a  specified  period  of 


time  following  the  first  conveyance  of 
title  to  a  unit  within  the  project,  such 
period  of  time  to  be  a  reasonable  period 
for  the  particular  project  and  to  be  sub- 
ject to  approval  in  each  instance  by  the 
agency  or  corporation  concerned.  The 
maximum  permissible  length  of  the  pe- 
riod of  time  referred  to  in  (b»  above 
usually  will  be  from  three  to  five  years. 
Declarants  should  provide  for  and  foster 
earl^•  participation  of  unit  owners  in  the 
management  of  the  project.  The  fore- 
going requirements  apply  only  to  trans- 
fers of  control  in  single-phased  condo- 
minium regimes. 

7.  OWNERS  ASSOCIATIONS  RIGHTS  AND 
RESTRICTIONS 

•  a I  Right  of  entry  upon  units  and 
cotnmon  elements.  The  owners  associa- 
tion shall  be  granted  a  right  of  entry 
upon  the  unit  premises  and  any  limited 
common  elements  to  effect  emergency 
repairs  and  a  reasonable  right  of  entry 
thereupon  to  effect  other  repairs,  im- 
provement";, or  replacements,  or  main- 
tenance deemed  necessary. 

ibi  Assessments.  (i>  Levy  and  collec- 
tion. The  declaration  or  its  equivalent 
shall  describe  the  authority  of  the 
owners  association  to  levy  and  enforce 
the  collection  of  general  and  special  as- 
sessments for  common  expenses  and 
shall  describe  adequate  remedies  for 
failure  to  pay  such  common  expenses 
Allocation  of  common  expenses  shau  oc 
made  on  an  equitable  basis.  The  com- 
mon expenses  assessed  again.<:t  any  unit, 
with  interest,  costs  and  reasonable  at- 
torney's fees  shall  be  a  continuing  lien 
upon  such  unit  until  fully  paid.  Each 
such  assessment,  together  with  interest, 
costs,  and  reasonable  atlDmey's  fees, 
shall  also  be  the  personal  obligation  of  . 
the  person  who  was  the  owner  of  sucli 
unit  at  the  time  the  assessment  fell  due. 
The  personal  obligation  for  delinquent 
asse-s-sments  shall  not  pass  to  successors 
in  title  or  interest  unless  assumed  by 
them. 

Common  expenses  as  used  in  this 
Statement  of  Policies  shall  mean  expen- 
ditures made  or  liabilities  incurred  by  or 
on  behalf  of  the  owners  association, 
together  with  any  assessments  for  the 
creation  and  maintenance  of  resen'es. 

iii»  Reserves  and  ivorking  capital. 
There  shall  be  established  an  adequate 
resen'e  fund  for  the  periodic  mainte- 
nance, repair  and  replacement  of  the 
common  elements,  which  fund  shall  be 
maintained  out  of  regular  assessments 
for  common  expenses.  Additionally,  a 
working  capital  fund  must  be  estab- 
lislied  for  the  initial  months  of  the  proj- 
ect operations  equal  to  at  least  a  two 
months'  estimated  common  area  charge 
for  each  unit. 

(iiii  Priority  of  lien.  To  the  extent 
permitted  by  applicable  law,  the  declara- 
tion shall  provide  for  the  subordination 
of  any  lien  of  the  owners  association  for 
common  expense  charges  and  assess- 
ments to  anv  first  mortgage  on  any  unit 
recorded  prior  to  the  date  on  which  such 
lien  of  the  association  arises.  Such  a 
lien  for  common  expense  charges  and 
assessments  .shall  not  be  affected  by  any 
sale  or  transfer  of  a  unit  except  that  a 
sale  or  transfer  pursuant  to  a  foreclo- 
sure shall  extinguLsh  a  subordinate  lien 
for  common  expense  charges  and  assess- 
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ments  which  oecame  payable  prior  to 
such  sale  or  transfer.  Any  such  sale  or 
transfer  pursuant  to  a  foreclosure  shall 
not  relieve  tiie  purchaser  or  transferee 
of  a  unit  from  liability  for.  nor  the  unit 
so  sold  or  tran.-;t;rred  from  the  lien  of. 
any  common  expense  charges  thereafter 
becoming  due. 

a.   UNIT  0\VNEH,i'    KIGHT.S   .»NC    RESTRICTIONS 

(at  OhlUjation  to  vay  expenses.  The 
declaration  or  equivalent  document  shall 
establish  a  duty  on  each  unit  ow-ner  to 
pay  a  pro  rata  share  of  common  ex- 
penses upon  being  assessed  therefor  by 
the  owners  acsociation  Such  a  pro  rata 
share  shall  be  clearly  described  and  rea- 
sonably related  to  ti.e  percentage  of 
ownership,  or  value  in  relation  to  the 
overall  condominium  project,  attributa- 
ble to  the  unit,  owned 

(b)  Ingress  and  egres-  of  unit  owners:. 
TTiere  may  not  be  any  restriction  upon 
any  imit  owner's  right  of  ingress  and 
effress  to  his  or  her  unit.  It  is  recom- 
mended that  the  declaration  afHrma- 
ttvely  provide  for  the  right  of  ingress  to 
and  egress  from  such  unit,  writh  such 
rtght  being  pen^etual  and  appurtenant 
to  the  unit  ownership. 

Appropriate  cross-easements  over 
common  elements  for  unit  owners  shall 
be  clearly  set  forth  in  the  declaration. 

(ci  Easements  for  encroachments — 
units  and  common  elements.  In  the  event 
any  portion  of  the  common  elements  en- 
croaches upon  any  unit  or  any  unit  en- 
croaches upon  the  common  elements  or 
another  unit  as  a  result  of  the  construc- 
tion, reconstruction,  repair,  shifting,  set- 
tlement or  movement  of  anv  portion  of 
the  improvements,  a  valid  easement  for 
the  encroachment  and  for  the  mainte- 
nance of  the  same  shall  exist  so  long  as 
the  encroachment  exists.  The  declaration 
may  provide,  however,  reasonable  limits 
on  the  extent  of  any  easement  created 
by  the  overlap  of  units,  common  ele- 
ments, and  limited  common  elements  re- 
sulting from  such  encroachments. 

(d)  Right  of  first  refusal.  The  right  of 
a  unit  owner  to  sell,  transfer,  or  other- 
wise convey  his  or  her  unit  in  a  condo- 
minium shall  nor  be  subject  to  any  right 
of  first  refusal  or  similar  restriction.  It 
Is  recommended  that  the  declaration  af- 
firmatively provide  that  a  unit  owner 
imiy  transfer  his  or  her  unit  free  of  any 
such  restriction. 

(e)  Leasing  restrictions,  (i)  All  of  the 
agencies  and  corporations  agree  that 
unit  owners  should  be  prohibited  from 
leasing  their  units  for  less  than  30  days, 
that  all  leases  be  in  writing  and  subject 
to  the  declaration  and  by-laws. 

fii)  FNMA,  HUD  and  VA  agree  that 
undt  owners  should  be  prohibited  from 
leasing  their  units  for  less  than  30  days, 
but  that  no  prohibition  related  to  the 
tenn  of  a  lease  shall  apply  to  a  lease 
having  a  term  exceeding  six  months.  The 
restrictions  in  this  paragraph  are  not 
required  by  FHLMC;  however,  FHLMC 
would  not  object  to  such  restrictions. 

(iii)  FHLMC  deals  with  items  (i)  and 
(11)  above  by  restricting  use  of  units  in 
condominium  regimes  through  a  require- 
ment that  at  least  80  percent  of  all  units 
within  the  regime  must  be  sold  to  or  oc- 


NOTICES 

cupied  by  unit  owners  as  their  primary, 
year-round  residence.  | 

9.    FIRST  LIEN  HOLDERS'  RIGHTS 

(a)  Notices  of  action.  A  holder  or 
insurer  of  a  first  mortgage,  upon  written 
request  to  the  owners  association,  (such 
i-equest  to  state  the  name  and  address 
of  such  holder  or  insurer  and  the  unit 
number' ,  will  be  entitled  to  timely  writ- 
ten notice  of : 

1.  Any  proposed  amendment  of  the 
condominium  instruments  effecting  a 
change  in  (1)  the  boundaries  of  any 
utiit,  (2)  the  undivided  interest  in  the 
common  elements  appertaining  to  any 
unit  or  the  liability  for  common  expenses 
appertaining  thereto.  (3)  the  number  of 
votes  in  the  owners  association  apper- 
taining to  any  unit  or  (4i  the  purposes 
to  which  any  unit  or  the  common  ele- 
nients  are  restricted; 

2.  Any  proposed  termination  of  the 
condomiruvun  regime; 

3.  Any  condemnation  or  eminent  Qo- 
main  proceeding  affecting  the  condo- 
minium regime  or  any  portion  thereof; 

4.  Any  significant  damage  or  destruc- 
tion to  the  common  elements;  and 

5.  Any  default  under  the  declaration 
or  by-laws  which  gives  rise  to  a  cause  of 
action  against  the  owTier  of  a  unit  sub- 
ject to  the  mortgage  of  such  holdaror 
insurer,  where  the  defalut  has  not  been 
cured  In  60  days. 

(b)  iTispection  of  association  books 
and  records.  The  declaration  shall  pro- 
vide that  the  holder  and  insurer  of  the 
first  mortgage  on  a  unit  shall  be  enti- 
tled, upon  request,  to:  (a)  inspect  the 
books  and  records  of  the  owners  associa- 
tion during  normal  business  hours  and 
(b)  require  the  preparation  of  and,  if 
preparation  is  required,  receive  an  an- 
nual audited  financial  statement  of  the 
owners  associatioh  for  the  immediately 
preceding  fiscal  year,  except  that  such 
statement  need  not  be  funiished  earlier 
than  90  days  following  the  end  of  such 
fiscal  year.  The  declaration  shall  also 
provide  that  all  unit  owners  have  rea- 
sonable access  to  inspect  the  books,  rec- 
ords and  financial  statements  of  the 
owners  association,  including  annual 
audited  financial  statements  when  such 
are  prepared. 

10.    AMENDMENT    TO   DOCUMENTS 

(a)  The  consent  of  all  unit  owners 
shall  be  required  for  any  amendment  of 
condominium  instruments  effecting  a 
change  in  (1)  the  boundaries  of  any  unit, 
(2)  the  undivided  interest  in  the  com- 
mon elements  appertaining  to  the  imlt 
or  the  liability  for  common  expenses  ap- 
pertaining thereto,  (3)  the  number  of 
votes  in  the  owners  association  apper- 
taining to  the  unit,  or  (4)  the  funda- 
mental purposes  to  which  any  unit  or 
the  common  elements  are  restricted. 

(b^  The  consent  of  owners  of  units  to 
which  at  least  80  percent  of  the  votes  of 
the  owners  association  appertain  and  the 
approval  of  the  eligible  holders  of  first 
mortgages  on  units  to  which  at  least  75 
percent  of  the  votes  of  units  subject  to 
a  mortgage  appertain  shall  be  required 
to  terminate  the  condominium  regime, 

(c)  Except  as  provided  in  (a)  and  (b) 


above,  the  agreement  of  owners  of  units 
to  which  at  least  65  percent  of  the  votes 
of  the  owners  association  appertain  and 
the  approval  of  the  eligible  holders  of 
the  first  mortgages  on  units  to  which  at 
least  51  percent  of  the  votes  of  units 
subject  to  a  mortgage  appertain  shall  be 
required  to  amend  the  condominium 
declaration  or  its  equivalent:  provided, 
however,  that  (except  as  provided  in  (a' 
and  (b)  above)  the  instruments  may 
otherwise  be  amended  pursuant  to  spe- 
cific criteria  which  are  subject  to  the 
approval  of  the  agencies  and  corpora- 
tions concerned,  in  order  to  effectuate 
a  satisfactory  plan  of  expansion  or 
phased  development  as  expressly  set 
forth  in  the  declaration,  or  where  the 
amendment,  by  reason  of  its  subject 
matter,  would  not  reasonably  require 
agreement  or  approval  by  owners  and 
first  mortgage  holders  in  the  percent- 
ages provided  above.  In  instances  where 
the  condominium  instruments  are  per- 
mitted to  be  amended  with  less  than  the 
above-stated  percentage  of  votes  or  ap- 
provals, the  subject  matter  and  manner 
of  effecting  such  amendment,  including 
the  percentage  of  votes  or  approvals  re- 
quired, together  with  any  other  perti- 
nent criteria,  must  be  clearly  and  ex- 
pressly stated  in  the  declSlration. 

(d)  For  first  mortgagees  to  be  eligible 
holders  under  paragraphs  (b)  and  (c) 
above,  they  must  request  notice  in  ac- 
cordance with  the  provisions  of  Section 
9(a). 

(e)  HUD  and  VA  will  accept,  but  do 
not  require,  the  provisions  of  paragraphs 
(b)  and  (c)  relating  to  mortgagee 
approval. 

11.    CONDEMNATION 

The  declaration  should  contain  ade- 
quate provisions  for  fair  and  equitable 
disposition  or  distribution  of  condemna- 
tion proceeds,  reallocation  of  interests 
and  restoration  and  repair  of  the  regime 
and  units  therein. 

12.    RIGHTS    OF    ACTION 

The  owners  association  and  any  ag- 
grieved unit  owner  shall  be  granted  a 
right  of  action  against  unit  owners  for 
failure  to  comply  with  the  provisions  of 
the  declaration,  by-laws,  or  equivalent 
documents,  or  with  decisions  of  the  own- 
ers association  which  are  made  pursuant 
to  authority  granted  the  owners  associa- 
tion in  such  documents.  Unit  owners  shall 
have  similar  rights  of  action  against  the 
owners  association. 

13.    STAGED,    PHASED,    OF    EXPANDABLE 
DEVELOPMENTS 

The  condominum  documents  shall  dis- 
close in  clear  and  precise  terms  the  pro- 
posed improvements  and  alternatives 
thereto,  a  time  period  for  undertaking 
these  improvements  and  the  method  and 
timing  of  transfer  of  control.  (See  also 
Sections  5  and  6.) 


Issued    at    Washington, 
ary  18,  1977. 


D.C..    Janu- 


TUESDAY,  JANUARY  25,  1977 

PART  X 


DEPARTMENT 
OF  STATE 

Office  of  Fisheries  Affairs 


Constance  B.  Newman, 
Assistant    Secretary    for    Con- 
sumer Affairs  and  Regulatory 
Functions. 

[PR  Doc.77-2268  PUed  l-24-77;8:45  am] 
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DEPARTMENT  OF  STATE 
Office  of  Fisheries  Affairs 

{  IPubUc  Notice  5131 

nSHERY  CONSERVATION  AND  MANAGEMENT  ACT  OF  1976 
Applications  for  Permits  To  Fish  Off  the  Coasts  of  the  United  Sates 

The  Fishery  Conservation  and  Management  Act  of  1976  (Pub.  L. 
94-265)  (the  "Act")  provides  that  no  fishing  shall  be  conducted  by 
foreign  fishing  v'essels  in  the  Fishery  Conservation  Zone  of  tiie  United 
States  after  February  28,  1977,  except  in  accordance  with  a  vaUd  and 
applicable  permit  issued  pursuant  to  section  204  of  the  Act. 

The  Act  also  requires  that  aU  applications  for  such  permlte  be  pub- 
lished In  the  Federal  Register. 

Applications  tor  fishing  beginning  March  1, 1977,  have  been  received 
from  the  Governments  of  Poland  and  the  German  Demoeratlc  Re- 
public, and  are  published  herewith. 

Dated:  January  18. 1977.  ^  ^    ^ 

Albert  L.  Zucca, 
Director,  O/lce  of 
:  FUheriei  Affairs. 

THE  UNITED  STATES  OF  AMERIO 

DEPARTMENT  OF  COMMERCE 

NATIONAL  OCEANIC  AND  ATMOSPHERIC  ADMINISTRATION 

APPLICATION  rOR  VESSEL  PERMITS  TO  FJSH  WITHIN  THE  "SHIRYOON- 
SERVATION  ZONE  OF  THE  UNITED  STATES,  OR  FOR  AHAOROMOUS 
SPECIES  OR  CONTINENTAL  SHELF  FISHERY  RESOURCES 


nocr 


DATE 


/-  ^  -  yy 


APPLICATION  110. 

for  use  of  Issuing  Officer 


In  accordance  vlth  the  provision  of  Section  20*  of  the 
Fishery  Conservation  and  Managcnent  Act  of  1976,  (16  U.S.C. 
1601-1382),  Vnd  the  governing  international  fisheries  sgree- 
■ent  entered  into  with  the  Covornaent  of  tht  United  States  of 
Ancrica,  which  entered  into  force  on  ■ 

data 

the  governoent  (or  conpetent  authority)  of    PnT^itifi 


hereby  subaits  this  application  for  pernlts  for  fishing  ves- 
sels under  its  Jurisdiction  to  fish  within  the, fishery  con- 
servation zone  of  the  United  States,  or  beyond  th«t  xone  for 
anadronous  species  or  Continental  Shelf  fishery  resources 
subject  to  the  Jurisdiction  of  the  United  States. 

'     The  follouing  Information  is  suhaitted  In  support  of 
this  application  (Use  additional  sheets  as  required). 

A  conpleted  Fishing  Vessel  Identification  Forn  for  each 
pernit  that  is  requested;  and  a  conpilatton  of  data  contained 
in  questions  5  an4  20  in  the  attached  Fishing  Vessel  Identl- 
f Icat  ion  Fora.   '  | 

Submitted    .Taniiary  1,  1977 


■Tny.pf    Sf>lfl^io»tiV 


Date 


Slgnatu 
Of  f  ici/^1 


~Titl» 


SIMMAEY  0?  APPLICATIOH  POH  PISH  QUOIA  POS  1977 
j-  NCain  EAST  PACYPIC  • 


STATE  t  F  0  L  A  N  D 


P>. 


l->- 


Mo 


Type  Of  Vessel 


Nunber  of  : 
Vessel   : 


Hake 


Jack 
makrel 


Pollock 


lock 
-fish 


Atkamakrel : 


Cod 


Plaiet 


1. 
2. 

3. 

4. 
5. 


Stem  trawler 
B-22 

• 
• 

3 

: 
: 

5.000 

• 

2.000 

• 
• 

• 

6.000 

: 

:   1.500 

1.500 

; 

• 

1 

.550 

t 

• 
• 

3.000 

Stem  trawler 
B-419 

• 
• 

2 

• 
• 

• 
• 

5.000 

• 
• 

t 

2.000 

• 

3.000 

:        750 

1.000 

: 

* 

650 

t 

• 
• 

1.500 

Stem  trawler 

• 

2 

• 

4.000 

: 

1.500 

: 

2.500 

:        550 

900 

• 

600 

: 

1.300 

B-414 

• 

t 

t 

: 

■1 

t 

:   1.500 

t 

t 

Stem  trawler 
B-418 

: 

3 

t 

9.000 

• 
• 

3.000 

: 
: 

6.000 

1.800 

t 

1 

.500 

• 

3.000 

Stem-trawler 
B-417 

• 
• 

• 

2 

• 

3.000 

• 

1.500 

• 
• 

• 

2.500 

:        700 

• 

1 

800 

: 
t 

700 

• 
• 

• 

1.200 

o  t  a  1   : 


:26.000      rlO.OOO      :20.000        :   5.000 


6.000 


:   5.000      rlO.OOO 


:  12 

•/  Xncludring  California  -  ffaahizjgton.   Gulf  of  Alaska,    Berring  Sea  and  Aleutian.  Islands 
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NOTICES 


THE  UNITED  STATES  OF  AMERICA 

DEPARTMENT  Of  COMMERCE 

NATIONAL  OCEANIC  AND  ATMOSPHERIC  ADMINISTRATION 


APPLICATION  FOR  VESSEL  PERMITS  TO  FISH  WITHIM  THE 

FISHERY  CONSERVATION  ZONE  OF  THE  UNITED  STATES,  OR 

FOR  ANADROMOUS  SPECIES  OR  CONTIKEriTAL  SIIEIF 

FISHERY  RESOURCES 


DATE 


'--       I  J, 


APPLICATIO! 
for  use  o  t 


issuinp  Officei 


In  nccordancc  with  the  provision  of  Scctio 
Fis'-.cry  Conservation  nnd  ^la-i^gcnont  AcL  of  i>^7b 
18  0 1-13821,  jnd  the  governing  intern. itional  fis 
ment  entered  into  witli  tlic  Covcrnnent  of  the  I'n 
Anerica,  whizh  entered  into  force  on 


n  2  n  i 

,  (16 

h  c  r  1 1^  b 

1  t  e  .;  S 


t  a  t  c  G  of 


the  RovernncTt  (or  conpetent  authority)  of  

?::•}:  :i~..    Lc  .:c:.-  .ic  ..  •'•  '   i.c  

hereby  submits  this  application  for  pernlts  for 
sels  under  its  Jurisdiction  to  fish  within  the 
servation  zone  of  the  United  States,  or  beyond 
anadronous  ssecles  or  Continental  Snelf  fishery 
subject  to  tnc  jurisdiction  of  the  United  State 


f  d  5  h  1 

f  1  B  ri  c  r 

t  h  »  t  z 

re  s  o  u 


n  K  v  e  s  - 

y  c  o  n  - 
ore  for 
r  c  e  ? 


The  following  information  is  suhmittcd  In  support 
this  application  (Use  additional  sheets  ns  required). 

A  conpleced  Fishing  Vessel  Identification  Fern  for 
permit  that  is  requested;  and  a  conpilation  of  data  cc? 
In  questions  5  and  20  In  the  attached  Kishine  Vestal  I'i 
ficaclon  Form. 


u  a  c  :-i 
t  a  1  n  e  G 


Subni tted 


Signature  of-  A  u  t  h  c 
Official 


r  1  ^ed 


Title 


^^_71-000 


I   4o   ac-17-ooiT 


Anne:xt      Data   compilation   of  questiona   contained   in  Section   b  and   20 


IIo.   Ocean  Area 


Name  of  Vessel   Typ  of  Vessel 


Period 
(from-to) 


Species      Contemplated   Gear  to 
catch   (mt)        be  Used 


1.  ICH'iAF-Division   5   Ze  "liagdeburg"  Side   Trawler 

i 

2.  ICNAP-Divisior.  5  Ze     "Hansfeld"  Side  Trawler 

3.  ICNAF-Divicicn  5  Ze    "Leuna"  \  Side  Trawler 

? 

4.  ICWAJ'-Division  5  Ze     "Eisenach"  Side  Trav/ler 

5.  ICNAP-Division  b    Ze     "Gotha"  ,       "  Side  Trawler 
Subarea  ';    ar.d  Stat. Area  6  "Gotha"  Side  Trawler 


ICNAF-Divis_o".  I    Ze     "Clsnitz  i.V. "    Side  Trawler 


;'..ir-^i  v:  ^; 


'  .Vei.T.c 


Side  Trawlc 


\r--^,<  .,.,-,,ti 


r-ranac:i;  '/ 


.  ^  :rn\'  >  p  • 


,ii."  ■:  'irav/l' 


Si  : 


15.8.- 
15.8.- 
15.8.- 
15.8.- 
15.8.- 
1.12.- 
15.r.- 
15.S.- 
1.12.- 
17. E. • 
1 '('.&.  ■ 


).9.77 


30, 

30.9.77 
■30.9.77 
•30.  9.77 
■30.9.77 
31.12.77 
■3r'.9.77 
■3C.3.77 
■31. 1c. 77 
■3C.V.77 
■3C.S.77 


Herring  no  catch   only  proces- 
sed to  salted 
fish 

Herring   no  catch    only  proces- 
sed to  salted 
fish 

Herring  no  catch    only  proces- 
sed to  salted 
fish 

Herring   no  catch    only  proces- 
sed to  esited 
fish 

Herring   no  catch    only  proces- 
sed to  e?.l^=^ 

fiFr, 

Maclcerel  no  catch    onl;;  proces- 
sed to  sailed 
f  i  sh 

Herrir..-   no  catch    only  proces- 
sed to  salr^i 
fish 

Herring   no  catch    only  pr-oc-ss- 
se-^.  to  Eal-jc 
fii'.. 

i.'.ackcrel  no  catch   only  procsi- 

Sed     to     EElTrd 

fisr. 


Hcrri.  -      no    oaten.        only    r.roz-jz- 
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C:^C 


.jT^oacrv    4©  GC-   -i7-<:>0  27 


-    2    - 


JIo.      Ocean  Area 


'Jbob   of  Vessel      Typ 


f   Vtssel        Pericd 

■(:rc.--tc) 


secies      Contesclated   Gear   to   be 
catch   Int)         I'sed 


10. 
11. 
12. 

13. 

14. 

15. 


ICrrAF-Division    5    Ze  "Gorlit:"  Side   Tra.vlen  16.8.-30.9.77 

ICli'AF-Diviiion   5   Zc  "Cottbus"  Side   Trawler  1 6.S . -3C.Q.'":' 

ICNA?-Di-/ision    5    Ze  "Bre:L-tlirig"  Transpcrtvcss-ol  2 '.  .6  .-30. '=.77 

ICTJAF-Divisicn    5    Ze  "A.    Becker"  ST,ern   Tra.;ler  15.8.-30.9.7" 

Subarea    5    and    Stat. Area    6    "A.    Becker"      Stern   2rc-v;ler  1 . 1  2.-?1 .  "  T  .7 

IC:;AF-Di  vision    5    Ze  "E.Eisensc!-_n  =  ider"Stenn   Trawler  1 -.c  .-30  .  .  .  77 


IOi:A?-DiviEicn    5    Ze  "Herta   Li:;ir.er"    Ste'-n-Trav.-ler 

Subarea    5   and   Stat. -Area   6    "H.Lindner"    Stern-Tiavlcr 


'9.8.- 
■: .  1  2 .  ■ 


?;erri!:g 
::errin£ 

Herring 
'.'.zcr-.-ive'i 


1c.   lO'.TAF-Divisicr.  5  Ze 

17,   ICKAF-Division  5  Zc 

Subarea  i    an:l  Stat. Area  6 


;torn  Trawler 


Ore;;e  V.p.lter"   Stern  Tra-.-ler 
G.  V'alter"   S-cern-Tra-.-ler 


Lea  i; 


Surarea 


:e     "KarI-v;ol:" 
;..Are&  C  "K.  V'cl;'' 


c:+,i-.-*-  f^-.. 


Tra\vl. 


Oier: 


12.-31.12. 
.S.-3O.9.' 

•2.-J1.12. 


^rrin. 


I  3 , 


?a 


^,..    .  .-  -  n a  :  _   o  % 


rC::/.?-2i.viaicn  5  l.e      "Inili; 
Siita-ea  -    ana  Strt.^^-a  t  "Ph. 


'  ^  ^  ^  H  r-  ^ 


SuLa; 


c;to- 


cna  ST;a;, 


"?.  isell   ■' 


H^-rin--  '"5 

7  ;,;^Cr:cr-;L  5^'"! 

~  !.a-;er-jl  -0 

■7  w&ch^'-el  0IO 


;atch   only  processed 
to  salted  fish 

:-.tch   cr.ly  rrcc-ocsei 
tc  salted  :'ish 

C'=-t-'''.   cni'.'  han.dli^" 
cf  salted  fish 

or;,;  2 

OTi.'i   2 


or::  2 

CTii:  2 

o::,:  2 

or::  2 

02-:  2 

orr.  2 

OT'.:  2 

orv.  2 

or;:  : 

c^: '  2 

021;  2 


r::: 


^^. -J-).000\     -4o      C»C- T7- 00  Z.7 


Ko,      Ocean  Ares 


-   3  - 

Na-e    of   Vessel. Typ    cf   Vessel        Period 
(:"rcn-to) 


Species    Ccnter.rlatec    Gear    to    re 
catch    (r"-t)      Used 


24. 


26. 


Subarea  5  a.nd  Stat. Area  6  "Walter  Dehmel"  Stern  Trawler  11.11.-31.1: 


ICNAP-Division  5  Ze      "V.illi  Breiel" 

Subarea  5  and  Stat-Area  6  "Willi  Bredel" 

Subarea  5  and  Stat. Area  6  "2'jnge  Garde" 

S-Libarea  5  and  Stat. Area  6  "Lutten  Klein" 

Subarea  5  and  Stat. Area  6  "Sversnagen" 


Stern  Trav;ler  1  7.8t-30,9.7  : 


MacKerel 

i-.errinr 


470 


Stern  Trawltr  1 .  1C.-31 . 1  2.77  LlacKerel  E15 
Base  ship     ".12.-31.12.77  - 
Transrort-.-ecsel  1.11.-31.12.77  - 
Transrortvecsel  1  5.8.-}.3.-.  77   - 


OTK   2 
OTii   2 

or?,:  2 
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FOREIGN  SERVICE  AND  CIVIL  SERVICE 
RETIREMENT  AND  DISABILITY  SYSTEMS 

Executive  order  conforming  the  systems;  correction. 


EMPLOYEE  RETIREMENT  INCOME 

PBGC  proposal  on  valuation  of  plan  benefits;  comments 
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by    2-25-77 

LSC  proposed  regulations  relating  to  apolications  for  and 
denial  of  refunding;  comments  by  2-25-77 


4809 
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4867 
4864 


ENDANGEREP  SPECIES 

Commerce/NOM  and  Intenor/FWS  issue  proposals  on 
mteragency  cooperation  (2  docun-ients),  3-28-77       4868,  4873 

QUESTIONABLE  OR  ILLEGAL  CORPORATE 
PAYMENTS  AND  PRACTICES 

SEC  proposal  to  promote  reliability  of  financial  in- 
formation and  prevent  concealment  of  improper  prac- 
tices, comments  by  3--1 1-77 4854 

MANDATORY  GASOLINE  AND  DIESEL  FUEL 
RATIONING 

FEA  establishes  contingency  plan   4813 

FREEDOM  OF  INFORMATION 

FTC  rule  ccicerning  appeals  to  the  Commission  from 

initial  denials;  effective  1-26-77 4834 

DIAGNOSTIC   X-RAYS 

EPA  invites  comments  by  3-1-77  on  radiation  protec- 
tion   guidance _ _. 4884 

GOVERNMENT  IN  SUNSHINE 

TVA  propones  implementation  of  act;  comments  by 
2-25-77 4859 


MINING  AND  MINING  CLAIMS 

lntertor/NF>S     issues     comprehensive     rules;     effective 
1-26-77 


4836 

CONTHMICD  mSIDC 


I 

AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 
DOT/OHMO 

USDA/REA 

DOT/FA^ 

USDA/REA 

CSC 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 

HEW/ FDA 

HcW/FDA 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Dayof-theWeek  Program 
Coordinator,  Office  of  the  Federal  Register.  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration, Washington,   D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numl>ers 
appearing  on  opposite  page. 


Published  dally.  Monday  through  Friday  (no  publication  oa  Saturdays.  Sundays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services 
Administration,  Washington,  D.C.  20408,  under  the  Federal  Register  Act  (40  Stat.  500,  as  amended;  44  U.8.C.. 
Ch.  16)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  (1  CPR  Ch.  I) .  Distribution 
is  made  only  by  the  Siq>erlntendent  of  Documents,  t7.S.  Oovernmetit  Printing  Office,  Washington,  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  Issued 
by  Federal  agencies.  These  Include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  appUcabUlty  and  legal  effect,  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Documents  are  on  file  for  public  Inspection  in  tlie  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  Issuing  agency.  j 

The  Federal  Reoister  wUl  be  furnished  by  mall  to  subscribers,  free  of  postage,  for  $6.00  per  month  or  $60  per  year,  payable 
In  advance.  The  charge  for  indlvlduid  copies  Is  76  cents  for  each  Issue,  or  75  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  nu>aey  order,  made  payable  to  the  Superintendent  of  Documents,  U.S.  Qovemment  Printing  OfBce,  Washington, 
D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material  appearing  in  tke  FtoxRAL  Reoister. 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  mformation  may  fc>e  directed  to  the  followif>g  mNnbers.  General  inquiries 
may  be  ntade  by  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  -  a  -  Regulation"    (recorded 

summary  of  highlighted  docu- 

nr)ents  appearing  in  next  day's 

issue). 
Scheduling     of     documents     for 

publication. 
Copies  of  documents  appearing  in 

the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulations  (CFR).. 
Finding  Aids 


202-783-3238 

202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and   ProclanMh 

tions. 
Weekly  Compilation  of  Presidential 

Documents. 
Public  Papjers  of  the  Presidents.... 
Index  

PUBLIC  LAWS: 

Public  Law  dates  and  numbers 

Slip  Laws 

U.S.  Statutes  at  Large 

Index  

U.S.  Government  Manual 

Automation    

Special  Prefects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5237 
523-5237 
523-5237 
523-5237 
523-5230 
523-5240 
523-5240 


H IGHLIGHTS — Continued 


SEWAGE  TREATMENT 

EPA  proposes   standards   of   performance   for  sludge 
incinerators;  comments  by  3—28-77 - 4863 


DISCLOSURE  OF  INFORMATION 

LSC  rules  on  recipient  policies;  effective  2-25-77. 

SERIES  L  1979  NOTES 

Treasury  announces  interest  rate 


MEETINGS— 

Commerce/DIBA:     Telecommunications     Equipment 

Technical  Advisory  Committee,  2-11-77 

NOAA:   Caribbean    Fishery   Management   Council, 

2-14  thru  2-17-77 

Mid-Atlantic  Fishery  Management  Council,  2-9  and 

2-11-77   

FEA:  Electric  Utilities  Advisory  Committee,  2-18-77  . 

HEW:  National  Commission  for  Protection  of  Human 

Subjects    of    Biomedical    and    Behavioral    Re- 

rf         search,  2-11  thru  2-13-77 

PHS:  National  Immunization:  Policy  Work  Groups, 
1-25,  1-26,  1-31,  2-5,  2-6.  2-11,  2-12,  2-13, 
2-14,  2-21,  2-22,  2-25  and  2-28-77 
Interior/NPS:    National    Capital    Memorial    Advisory 

Committee,   2-14-77 

Justice/LEAA:   Armored   Car  Committee,    2-10  and 

2-11-77 

Oceans  and  Atmosphere  National  Advisory  Commit- 
tee,   2-14   and    2-15-77 

State:   Advisory  Commission   on    International    Edu- 
cational and  Cultural  Affairs,  2-17-77 

Government  Advisory  Committee  on   International 

Book  and  Library  Programs,  2-17-77   

USDA/FS:    Manti    Division   Grazing   Advisory   Board, 

2-17-77  

Ochoco   National   Forest  Grazing  Advisory   Board, 
2-25-77 

PART  II: 

MEDICARE 

MEW/SSA  proposes  updating  of  fire  safety  requirements 


4848 
4922 

4881 

4882 

4882 
4886 

4904 

4903 
4910 
4918 
4918 
4920 
4920 
4876 
4876 


for  skilled  nursing  facilities  and  hospitats  (2  documents); 
comments  by  3-14-77 4966,  4967 

PART  III: 

HEAD  START  PROGRAM 

HEW/OHD  issues   policy   instructions  on    identification 

and  reporting  of  child  abuse  and  neglect 4969 

PART  IV: 

CHILD  WELFARE  AND  CHILD  ABUSE  AND 
NEGLECT 

HEW/OHD  publishes  Information  on  its  research  and 
demonstration  grants  programs 4973 

PART  V: 

INTERNATIONAL  AIR  TRANSPORTATION  POLICY 

DOT  announces  plan  for  implementation  and  requests 
public  comment  by  3-1-77  - 4977 

PART  VI: 

RAILROADS 

DOT/FRA  adopts  procedures  for  preparation  and  sub- 
mission of  merger  and  consolidation  proposals 4961 

PART  VII: 

COMMERCIAL  TELEVISION 

FCC  notice  of  inquiry  Into  network  practices  and  policies 

on  acquisition  and  distribution  of  programming 4991 

PART  VIII: 

CIGARS 

Treasury/ATF  rules  on  taxation;  effective  2-1-77 4997 


PART  IX: 

DOMESTIC  CRUDE  OIL  ALLOCATION  PROGRAM 

FEA  issues  entitlement  notice  for  November  1976 9013 
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Proposed  Rules: 
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3  CFR 

Executive  Orders: 

10480  (Amended  by  EO  11956) 

10900  (Amended  by  EO  11963) 

10973  (Amended  by  EO  11959) 

11490  (Amended  by  EO  11353) 
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11651  (Amended"by  EO  11951) 
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4481 4307 

4482 4309 
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5  CFR 

213 1455.  2949,  3297,  3827 

610    3297 

1410 * 2299 


7  CFR 

1  _     743 

2     2968,  4395 

26 1019 

55 "- 2969 

56 2970 

59      2971 

70    2971 

210 2971 
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854   1475 
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801 3845 
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722 1476 

726 2300 

729 749 

730 2301 

905 1022 

907 1330.  36«5.  8846,  3846.  4395 

910 1476,  2977.  3297.  4111 
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930 3626 
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1430 3 
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1822 1023.  2051,  4408 

1823 4408,  4409 

1843 —  1231 

1845 2308 

1924 .' 4111 

Proposed  Rules: 

52 3178 

270 1479 

271 1479 

272 780,  2328 

275 1479 

661 3311 

730 780 

967 2691 

987 2503 

1002 4471 

1033 4127 

1063 1356 

1070 1358 

1078 1356 

1079 1356 

12fi5 2503 

1   1260 4484 

'  1421 2328 

1434 2980 

1473 2977 

1488 3849 

1701 1479,  4489 

8  CFR 

204 3626 

212 t 3627 

214 3627 

9  CFR 

73 2949,3297 

97 —  1456 

113 750,  1456 

317 3298 

319 751,  3298 

381 -- 2949 

Proposed  Rules: 

92 1483,  3859 

10  CFR 

100 '- 2051 

140 46 

Ch.  n 1036,  4409 

X03 3814 

JIO       —  4416,  4417 

211  4416,  4421.  4422 

212   1036,  1456,  2308,  4417 

500 - 4813 

711 4826 
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FEA  Rulings:         , 

1977-1 3628 

1977-3 4833 

Proposed  Rules: 

2 3178 

51 3178 

212 2646,  4491 

215 3652 

11  CFR 
Proposed  Rules: 

2 3810 

3 3810 

12  CFR 

4 2950 

16 2200.  3299 

202 1242,  2950 

206 3171 

207 968 

211 752 

212 2951 

213 752 
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221 968 

224 968 

225 752,  1263.  2951 

226 753, 1264,  2650,  3827 

227 2950 

265 2501,  2950 

563 2952 

570 2952 

601 2666 

704 1458 

Proposed  Ruiks: 

226 780, 1268 

505b 2503 

523 2338 

545 2328 

564 2328 

604 55,  2078 

13  CFR 

309 - 753 

Proposed  Rulks: 

112 -  2506 

121 2505,  2980,  4854 

14  CFR 

25 2052 

36 4113 

37 19 

39 1217, 

1218,  2053-2055,  3870,  3828,  4113- 

4116 
71-  300,  2055,  2056,  3170,  3171,  3829,  4117 

73  -  300,3829 

75    300,  4117 

97 1219.  2056,  3171 

207 .- 4117 

208 , 4118 

221a 1220 

241 1219 

288 3299 

302 2667 

378a 2309 

385 1220,  2667,  2668 

1214       -     3829 
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14  CFR — Continued 
Proposed  Rules: 

39 1268-1270 

71 1270. 

1271,  2078,  2079,  3179,  3861-3863, 

4132, 4133 

91 3863 

152 2850,  4134 

239 2693 

288 . 1271 

-  298 2692 

310b 2995 

370 2995 

399— 3180 

15  CFR 

369 ^— - —  2057 

371 1222 

377 1222 

931 1164 

Proposed  Rules: 

920— 2507 

933 4046 

16  CFR 

2 _ 3300 

4 4834 

13 3-5,  3636,  3640,  3833,  4118,  4119 

1201 1428 

Proposed  Rules: 

1 2980 

4 2079 

438 1483 

447 2694 

450 1038 

801 3181,  3655 

1301— 1484 

17  CFR 

1 2628,  4120 

155 4120 

180 3433 

200 753 

211 2058 

240 753,  754,  2060.  3301,  4424 

241 759 

276 2953 

Proposed  Rttles: 

1 4134 

155 4134 

239      _   _  __      3312 

240 781,  782,'3'312,  4854 

249 782 

270 3312 

275 3312 

18  CFR 

2 2954 

11 1226 

141 6 

154 2954 

300 2668 

Proposed  Rules: 

1 2079 

2 2329,  4834 

3 2079 

154 1272 

157 56 

301 4859 

19  CFR 

4 — 3160 

6 _ 2309 

10 2309,  2310,  3161 


19  CFR— Continued 

18- 4120 

24 4120 

153. 2501 

172 -  3161 

Proposed  Rules: 

1 2329 

113 2330 

201 805 

20  CFR 

401 3640 

404 2062 

405 1028 

416 2062 

422 3640 

614 1459 

601 4724 

602 4724 

603 4724 

604 4724 

651 4724 

652 4727 

653-. 4727 

654 4731 

655 4731 

656 3440 

657 4731 

658 4731 

701 3847 

702 3847 

Proposed  Rules: 

405 4966 

416 2079.  3316 

655— — - 4670 

21  CFR 

1 4697 

2 1459.  4436.  4697 

4 3108 

6 4712 

8 1459.  4712 

10 4712 

11 4713 

80 4713 

90 4713 

100 4713 

102 761 

121 1460.  1461.  3302.  4713 

310 4714 

314 1624.  1638,  3109,  4714 

320 1624.  1638 

501 4716 

503 4716 

508 4717 

510 3837 

514 3109. 4717 

520 1462.  3838 

522 3838 

540 1462 

548 3838 

555 3838 

558 761.  1463.  2312 

564 4717 

570 4717 

571 4717 

601 4718 

701 4718 

809 4719 

Proposed  Rules: 

1 2330 

3e 1483 

11 806 

18 -• 2330 

121 1483 


21  CFR — Continued 
Proposed  Rules — Continued 

128d --  807 

369 2330 

500 2330 

510 2981 

701 2330 

740 2330 

801 2330 

22  CFR 

41 -  2501 

42 2501 

23  CFR 

625 6.  3642 

655 4835 

712 7 

24  CFR 

200 3838 

201 3839 

203 762 

207 764.  2954 

213 764,  2954 

221 765,  2954 

231 766.  2954 

241 763.  3162 

280 960 

1905 3162 

1914 2193.  4264 

1916 4264.4265 

1917 2063-2068.  4265-4268 

3282 2576 

F»ROPOSED  Rules; 

200 4296 

201 1487 

242 3655 

279 3112 

406 2796 

501 1488 

570 3292,  3437 

800 4300 

866 3181 

881 4300 

1917 2082,  4269-4280,  4641-4649 

25  CFR 
Proposed  Rules: 

221 3319 

504 3864 

26  CFR 

1 767.  1195.  1463.  2501.  3839,  4436 

7 1469.  1471.  2954.  4121 

41 ---  2671 

48 2671 

142 2677 

154 2312 

404 1029.  2313.  4437.  4438 

Proposed  Rules: 

1 57.  2694,  3181.  3866 

54 1488 

301 1038.  1489 

27  CFR 

170 3840 

194 3840 

201 3840 

270 4999 

275 5002 

290 5008 

295 5010 

296 5011 
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28  CFR 

0 3163.  4440 

PnoposED  Rules: 

32 - 1390 

29  CFR 

15  769 

60    3440 

94      1656.2426 

95     2427 

9»   .   2428 

97     --  1656 

96  - 2428 

99   773.  2430 

511 2313 

609 2954 

613- 3303 

657 4440 

672 2955 

673 2955 

720 3303 

1601 - 3163 

1910 2956.  3304 

1926 -  2956 

19S2 £313 

2608 2677.  4440 

2610 2678 

Proposed  Rules: 

90 2981 

215 3319.  4492 

1910 808.  1742, 1806 

2550 1488.  1618.  3871 

2610 4862 

30  CFR 

100 _-  1214 

211 3642.  4441 

Proposed  Rules:        k 

11. - 2986 

77 2800 

211 1489,  2082.  4492.  4493 

2S1 3321 

31  CFR 

1 2311 

13 3841 

51 2196.  2422 

101 1471 

128 4121 

218 9 

515 1472 

32  CFR 

40 3646 

2S6 773 

2000 2679 

Proposed  Rules: 

242a 1492 

903— 2085 

1482 __  3322 

33  CFR 

40 10 

»2 — 2681 

117 3841 

169.... 11 

183 2681.  2682 

204 3646 

266 3841 

Proposed  Rules: 

110-. 3871 

114. 3181 
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33  CFR — Continued 
Proposed  Rules — Continued 

115 3181 

161 3182 

207 4863 

209 2572 

34  CFR 

Ch.  I— 12 

232 1478 

36  CFR 

9 4835 

212 2957 

221 -, 2957 

231 2957 

251 1 2957 

261 2957 

262 2961 

271 2962 

272 2962 

291 2962 

295 2962 

60f 1473 

Proposed  Rules: 

7 3655.  3656 

16 812 

17 812 

37  CFR 

201 2962 

Proposed  Rules: 

1 ._ 2632 

3 2632 

5 2632 

201 4134 

38  CFR 

0 2314 

3 2069 

17--.- 2316 

39  CFR 

111 3470 

233 4123 

257 4123 

251 4124 

3002 3646 

Proposed  Rules: 

1 2690 

2 2699 

3 2699 

4 2699 

5 2699 

6- 2699 

7 2699 

8 2699 

40  CFR 

6 2450 

52 3841.  4124 

60 1214.  4124 

61 1215,  4124 

86 1122. 1150 

129 2588.  2617 

136 3306 

190 2858 

220 2468 

221 2470 

222 2471 

223 2474 

224 ■ 2474 

225 2475 


40  CFR — Continued 

226 

227 

228 

229 

409 

430 

440 

455 


2475 

2476 

2482 

2489 

3164 

1398 

3165 

-- 2316 

Proposed  Rules:         ' 

22 1492 

52 . 1273. 

1494.  2705.  3657,  4134,  4135,  4496 

60 2842,  4863 

80 3183 

85 1044 

180 815 

201 2330 

202 2330 

260 2331 

1516 1044 


41  CFR 

3-3 

3-4 

3-16 

3-50 

7-1 

7-3 

7-4 

7-6 

7-7 

7-8 

7-10 

7-12 

7-15 

7-30 

9-4 

9-7 

9-15 

9-51 


2683 

2684 

2684 

2684 

4841 

4841 

4842 

4842 

4842 

4843 

4843 

4843 

4843 

4843 

-  4124 

2963 

2963 

2684 

Ch.  14 1215 

14-1 1215 

14-10 1215 

60-1 3458 

60-2 3461 

60-3 3825 

60-30 3462.  4057 

60-741 _. ___  3307 

101-1 _  12 

101-25 1030 

101-26 1032 

101-28 2317 

101-38 1477 

Proposed  Rules: 

3-1 1273 

101-17 816 

42  CFR 

36b 4125 

100 4024, 4847 

101 4676 

122 4024 

123 - 4028 

Proposed  Rules: 

54b 2986 

101 _  2994. 

4256-4260. 4624.  4632.  4637 


43  CFR 

4 

419 

2650 

3040 


1216 

3307 

779 

4441 
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3041 ^ 4442 

3100 _ 1032 

3500 4451,  4457 

3520 4452 

4110 778 

4120 778 

9230 4457 

Public  Land  Order: 

5561  (Amended  by  PLO  5612).  2684 
5611  (Corrected  by  PLO  5612).  2684 
5612 2706 

Proposed  Rules: 

2 4496 

29 3660 

2400 3657 

3520 2684 

3800 1045 

4700 4500 

45  CFR 

99 __ -.  4460 

177 2963 

(  185 3842 

I  193-. 1190 

1  233 3307 

248 2684 

:  249 4125 

,  250 779 

304 3843 

1005 3165 

i  1060 3272 

1068 3165 

1336 3782 

1619 4848 

Proposed  Rules: 

Subtitle  A 3325 

46 2792.  3076 

63 4135 

74 4137 

153 3792 

168.- 2086 

185 4501 

Ch.  H- 2445 

201-. __  3664 

205... 2440 

249 3325,  3666.  4967 

250— 2331,  3328 

304 3663 

504 3872 

706 __    2708 

1480 1045 

1606 -- 4864 

1621 4867 

1703 3667 


46  CFR 

536 1473 

Proposed  Rxtles: 

10 3186 

12-— _  1278 

502 817 

531 3186 

47  CFR 

0 3166,  3167 

1 3166-3168.  3308 

13 1231 

15 1231.  3308,  4461 

21 1232 

73 1233.  2502,  3167,  3308,  3646.  4157 

74 2069 

76 3308 

81 1474 

83 1231.  1474 

87 3168.  3308 

89 4158 

97 3166.  3167 

Proposed  Rules: 

64 1278 

73 1278,  1279,  2086,  3186 

74— 2087 

76 3670 

83 2088 

97 2089 

49  CFR 

Ch.  n 4464 

Ch,  V 2864 

25. _.._   12 

99 3118 

173 2071,  2688 

174 2071 

178 2688 

218 2318,  3843 

221 2321.  3843 

225 1221 

231 1222 

258 4652 

260 4652 

265 4286 

268- 4982 

310 2964 

501 3843 

571 3844 

630 3772 

1033 2965,  3309,  3310,  3844,  4467.  4849 

1047 19 

1056 3169 


49  CFR — Continued 

1100 -. .._  4126 

1241 1474 

1249 ,._  1474 

1250 1474 

1251 1474 

Proposes  Rules: 

Subtitle  A 2868 

173 2709 

179 2709 

228 2994 

230 2994 

258 4660 

267 2507 

523 2092 

571 -  3187 

1251 2092 

50  CFR 

17 2071,  2965 

26 1033,  2689,  2690,  3845 

32 2690 

33 1034.2690,3845,4850 

216 1034,  3845 

260 2326 

261 2326 

262 2326 

263 2326,  4468 

264 2326 

265 2326 

266 2326 

267 2326 

268 2326 

269 2326 

270 _  2326 

271 2326 

272 2326 

273 2326 

274 2326 

275 2326 

276 2326 

277 2326 

278 2326 

279 2326 

601 _-. _ 2968 

602 2968 

Proposed  Rules: 

17 2101,  2102.  2607,  4868 

26 4872 

216 -_  1049 

217 4873 

223 4873 
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RulM  Going  Into  Effect  Today 


iron:  There  were  no  Items  eligible  for 
InelusloB  In  the  list  of  Rulss  Ooxmo  lino 
Today. 


N«xt  WMk's  Deadlines  for  Comments 
On  Proposed  Rules 


MMCULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 
Potatoes,  canned  white;  grade  stand- 
ards; comments  by  1-31-77. 

53341;   12-6-76 
Potatoes  for  chipping;  grade  stand- 
ards; comments  by  2-1-77. 

32896;  8-6-76 
Food  and  Nutrition  Service — 

Food  stamp  program,  approval  of  re- 
tail  food   stores,   wholesale  food 
concerns,  and  meal  services;  com- 
ments by  2-3-77..     780;  1-4-77 
COMMERCE  DEPARTMENT 
.  National  Oceanic  and  Atmospheric 
Administration — 
Coastal  zone  management;  adminis- 
trative grants;   comments   by  2- 

3-77 57004;  12-30-76 

COST  ACCOUNTING  STANDARDS 
BOARD— 
Home  office  expenses;  allocation;  com- 
ments by  1-31-77 52473; 

11-30-76 
ENVIRONMENTAL  PROTECTION  AGENCY 
Approval   and   promulgation   of   imple- 
mentation plans;  Utah  Transportation 
Control  Plan;  comments  by  1-31-77. 
1494;  1-7-77 
Maryland;    Implementation    plan;   com- 
ments by  1-31-77 56831; 

12-30-76 
Stage  II  vapor  recovery  and  test  pro- 
cedures; comments  by  1-31-77. 

1273;  1-6-77 
.,  [First  published  at  41  FR  48044. 
Nov.  1,  1976] 
"Tolerances  and  exemptions  from  toler- 
ances for  pesticide  chemicals  in  or  on 
.raw  agricultural  commodities;  com- 
ments by  2-3-77 815;  1-4-77 

Vapor  recovery,  gasoline  stations;  com- 
ments by  1-31-77 48044; 

11-1-76 
ENVIRONMENTAL  QUALITY  COUNCIL 
Privacy  Act:  comments  by  2-4-77. 

1044-   1—5—77 
FEDERAL  COMMUNICATIONS 
COMMISSION 
Development  of  cable  television  tech- 
nology and  services;  partial  granting 
of  petitions;  comments  by  1-31-77. 
54506;   12-14-76 
Domestic  public  land  mobile  radio  serv- 
ice:  one-way  signalling  on   primary 
basis;  reply  comments  by  2-1-77. 

54203  ■   1 2— 1 3—76 
[First  published  at  4l'  FR  39766, 
Sept.  16, 1976] 


FM  table  of  assignments;  Fort  Myers, 
Fla.;    reply  comments  by  2-2-77. 

54203;   12-13-76 
FM  table  of  assignments;   Mechanics- 
ville,  Va.:  comments  by  1-31-77. 

56677;   12-29-76 

FM    table    of   assignments:    Plymouth, 

Ohio;  comments  by  1-31-77....  1279; 

1-6-77 
FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 
Privacy  Act  implementation;  comments 

by  1-31-77 55717;  12-22-76 

FEDERAL  RESERVE  SYSTEM 
Truth  in  lending,  discounts  for  payment 
in  cash;  comments  by  2-4-77. 

780;   1-4-77 
Truth  in  lending,  finance  charges;  por- 
I    tion  allocation  to  seller  of  consumer 
goods;  disclosure  of  dealer  participa- 
tions; comments  by  2-4-77...  1268; 

1-6-77 
HEALTH,  EDUCATION  AND  WELFARE 
DEPARTMENT 
Food  and  Drug  Administration — 
Fats  and  oils;  label  designation;  com- 

I         ments  by  1-31-77 52481; 

I  11-30-76 

National  Institutes  of  Health — 

Mammalian    DNA    Fragments;    crea- 

r        tion  of  repository  bank  for  storage 

of   fragments;   comments   by   2- 

I  1-77 55591:  12-21-76 

Social  and  Rehabilitation  Service — 
Fair  hearings;  comments  by  1-31-77. 
52491;   11-30-76 
Social  Security  Administration — 
Medicare  reports  and  records;  disclo- 
sure of  certain  information  regard- 
,         ing  service  to  beneficiaries  in  ex- 
I         cess     of     need;     comments     by 

'         2-4-77 55556;  12-21-76 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Commissioner,  Office  of 
Assistant  Secretary  for  Housing — 
Mobile  home  construction  and  safety 
standards;  modular  homes  exemp- 
tions: comments  by  1-31-77. 

57014;   12-30-76 
Section   8   housing   assistance   pay- 
ments; requests  for  rent  increase; 
j         comments  by  1-31-77...  56829; 

12-30-76 
INTER-AMERICAN   FOUNDATION 
Government  in  the  Sunshine  Act;  com- 
ments by   1-31-77 56828; 

12-30-76 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service — 

Florida  Everglade  Kite  and  Dusky  Sea- 
side   Sparrow;    determination    of 
'''         critical  habitat;  comments  by  1- 

'         31-77 53074;   12-3-76 

Migratory  Birds;  areas;  steel  shot 
requirement  for  waterfowl  hunting; 
comments  by  1-31-77...  55901; 

12-23-76 


Indian  Affairs  Bureau — 
Irrigation  operation  and  maintenance 
charges;   Fort   Hall,    Idaho;   com- 
ments by  1-31-77 56830: 

12-30-76 
Land  Management  Bureau — 

Surface  management  of  public  land; 
procedures  to  minimize  adverse 
environmental  impacts;  comments 

by  2-4-77 1045;   1-5-77 

National  Park  Service — 
.Retained  rights  of  use  and  occupancy 
of    single    family    noncommercial 
residential  property;  comments  by 

2-3-77 812;   1-4-77 

INTERNATIONAL  TRADE  COMMISSION 
Practice  and  procedures,  performance  of 
functions;  comments  by  2-3-77. 

805;   1-4-77 
NUCLEAR  REGULATORY  COMMISSION 
Meetings;  public  attendance;  comments 

by  2-1-77 55881;  12-23-76 

REGIONAL  ACTION  PLANNING 
COMMISSION 
Economic     Development    Regions     in 
Puerto  Rico,  Virgin  Islands,  California 
and  Texas;   implementation  of  pro- 
gram authority  with  respect  to  Public 
Works   and    Economic    Development 
Act  of  1965;  comments  by  1-31-77. 
55553;  12-21-76 
SECURITIES  AND  EXCHANGE 
COMMISSION 
Disclosure  of  management  background; 
uniform  reporting  requirements;  com- 
ments by  1-31-77 55718; 

12-22-76 
Recordkeeping  and  preservation  require- 
ments; comments  by  1-31-77. 

782;   1-4-77 
SMALL  BUSINESS  ADMINISTRATION 
Shipbuilding  and  repairing;  comments 

by  2-1-77 2505:   1-12-77 

[First  published  at  41  FR  50002. 
Nov.   12,  1976] 
Small  business  size  standards;  definition 
of  small  farm  for  the  purpose  of  re- 
ceiving   financial    assistance;    com- 
ments by  1-31-77 55202; 

12-17-76 
STATE  DEPARTMENT 

International  traffic  in  arms;  significant 
combat  equipment;  redefinition;  com- 
ments by  1-31-77 56333; 

12-28-76 
Privacy  Act  policies  and  procedures;  sys- 
tems    exemptions;     comments     by 

1-31-77 56827:  12-30-76 

TRANSPORTATION   DEPARTMENT 
Coast  Guard — 

Benzene  carriage  requirements;  com- 
ments by  2-4-77 55897; 

12-23-76 
Boating  Safety;  visual  distress   sig- 
nals   on     boats;     comments     by 

2-1-77 42218;  9-27-76 

Special  anchorage  areas;  Monterey, 
Calif.;  comments  by  2-3-77. 

55366;  12-20-76 


Special    anchorage    areas,    Trinidad 
Bay,  Calif.;  comments  by  2-4-77. 
55897;   12-23-76 
Federal  Aviation  Administration — 
Flight  recorders  or  cockpit  recorders 
on  large  airplanes;  operation;  com- 
ments by  1-31-77 56827; 

12-30-76 
Flight  recorders  and  cockpit  voice  re- 
corders; comments  by  1-31-77. 

56791;   12-30-76 
VOR  Federal  airway,  California;  com- 
ments by  1-31-77 56826; 

12-30-76 
Federal  Highway  Administration — 
Nonmetallic     fuel     tanks;     fire     re- 
sistance   test;    comments    by   2- 

1-77 52500;  11-30-76 

Value  engineering;    Federal-aid   proj- 
ects; comments  by  2-1-77. 

56207;   12-27-76 
Materials  Transportation* Bureau — 
Color  coding  of  compressed  gas  pack- 
ages; comments  by  2-1-77. 

52891;   12-2-76 
National  Highway  Traffic  Safety 
Administration — 
Federal  Motor  Vehicle  Safety  Stand- 
ards; seat  belt  anchorages;  conr>- 

ments  by  1-31-77 54959; 

12-16-76 


Next  Week's  Meetings 
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AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 
Perishable  Agricultural  Commodities 
Act — Industry  Advisory  Committee, 
Houston,  Tex.  (open)  2-5-77. 

56681;   12-29-76 
Regulatory  Programs  Advisory  Com- 
mittee, Washington,   D.C.   (open), 
2-2  and  2-3-77...  3189;  1-17-77 
Shippers  Advisory  Committee,   Lake- 
land, Fla.  (open),  2-1 3189; 

1-17-77 
Agricultural  Research  Service — 

National  Plant  Genetics  Resources 
Board,   Washington,    D.C.    (open), 

2-3-77 2105;   1-10-77 

Office  of  the  Secretary — 

Fowl  Plague  Subcommittee  of  the 
Poultry  Health  Advisory  Committee, 
Madison,  Wis.  (open),  2-2-77. 

3009;   1-14-77 

CIVIL  RIGHTS  COMMISSION 

Connecticut  Advisory  Committee,  Mer- 
iden.  Conn,  (open),  2-3-77. 

56356;   12-28-76 
COMMERCE  DEPARTMENT 

Domestic  and  International  Business 
Administration — 
Export  Administration  of  the  Presi- 
dent's Export  Council  Subcommit- 
tee, San  Francisco,  Calif,  (partially 
open),  1-31  and  2-1-77. 

3010;  1-14-77 
National    Fire   Prevention   and   Control 
Administration — 


REMINDERS— Continued 

Fire  Training  and  Education  for  the 
National  Academy  for  Fire  Preven- 
tion and  Control  Advisory  Commit- 
tee, Washington,  D.C.  (open),  1-31 

and  2-1-77 1286;  1-6-77 

National     Oceank:     and     Atmospheric 
Administration — 
Gulf  of  Mexico  Fishery  Management 
Council,  Brownsville,  Tex.  (open), 

2-2  thru  2-4-77.       2335; 

1-11-77 

New    England    Fishery    Management 

Council,    Peabody,    Mass.    (open), 

2-1  and  2-2-77.  .  2335;  1-11-77 

Western  Pacific  Fishery  Management 

Council,  Agana,  Guam  (open),  2-1 

thru  2-4-77 2336;  1-11-77 

Office  of  the  Secretary — 

Patent  and  Trademark  Office  Advisory 
Committee,  Ariington.  Va.  (open), 

2-4-77 62;  1-3-77 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 
Flammable  Fabrics  Act  National  Advi- 
sory Commission,  Washington,   D.C. 

<open),  2-1  and  2-2-77 56883; 

12-30-76 
DEFENSE  DEPARTMENT 
Office  of  the  Secretary — 

Defense  Intelligence  Agency  Scien- 
tific Advisory  Committee,  Rosslyn. 

Va.  (closed),  1-31-77 1055; 

1-5-77 
Defense  Intelligence  Agency  Scientific 
Advisory  Committee,  Washington, 
D.C.  (closed).  2-1  and  2-2-77. 

54972;   12-16-76 
Defense  Science  Board  Task  Force  on 
Net  Technical  Assessment,  Wash- 
ington, D.C.  (closed),  2-3-77  and 

2-4-77 .  55570;  12-21-76, 

2524;   1-12-77 
Electron  Devices  Advisory  Group,  New 
York,  NY.  (closed),  2-4-77. 

55930;   12-23-76 

Low  Power  Electron  Devices  Advisory 

Group,    New  York,    N.Y.    (closed), 

2-3-77 55930;   12-23-76 

Wage  Committee,   Washington,    D.C. 
(closed),  2-1  and  2-3-77. 

54212;   12-13-76 
Women  in  the  Services  Defense  Ad- 
visory    Committee,     Washington, 

D.C.   (open),   2-4-77 56379; 

12-28-76 
ENERGY  RESEARCH  AND  DEVELOPMENT 
ADMINISTRATION 
Energy  Conserving  Consumer  Products, 

Washington,  D.C.  2-3-77    67; 

1-3-77 
ENVIRONMENTAL  PROTECTION  AGENCY 
Environmental  radiation  protection;  cri- 
teria  and   standards   for   radioactive 
wastes,  Reston,  Va.  (open),  2-3  thru 

2-5-77 2331;   1-11-77 

Science  Advisory  Board  Executive  Com- 
mittee, Subcommittee  on  Scientific 
Criteria  for  Environmental  Lead. 
Ariington,  Va.  (open),  1-31-77. 

1-3-77 


rrOERAL  ENERGY  ADMINISTRATION 
East   Coast    Natural   Gas    Distribution. 
Washington,  D.C.  (open),  2-1-77. 

3207;   1-17-77 

Rate  design  initiatives  Subcommittee  of 

the  State  Regulatory  Advisory  Com 

mittee,     Washington,     D.C.     (open), 

1-31-77 1508:    1-7-77 

FEDERAL    PREVAIUNG    RATE   ADVISORY 
COMMITTEE 
Meeting.     Washington,     DC.     (closed). 

2-3-77 3711:    1-19-77 

FEDERAL  REGISTER  OFRCE 

Legal  Drafting  Workshop,  Washington, 
D.C.  (open  with  restrictions),  1-30 
thru  2-1-77  1500;   1-7-77 

1500;   1-7-77 
HEALTH.   EDUCATION.   AND  WELFARE 
DEPARTMENT 
Disease  Control  Center — 

Coal  Mine  Health  Research  Advisory 
Committee,  Rockville,  Md.  (open), 

2-4-77 56859;  12-30-76 

Education  Office — 
Women's    Education    Programs    Na 
tional    Advisory    Council,    Seattle. 
Wash,  (open),  1-30  thru  2-2-77. 

1516;   1-7-77 
Food  and  Drug  Administration — 
Advisory  committees,  (various  cities) 
(open),  2-3  thru  2-5-77       3348: 

1-18-77 
Experimental     pathologists    training, 
Little  Rock,  Ark.  (open),  2-2-77. 

3355;    1-18-77 
National  Institutes  of  Health — 

Aging,  National  Advisory  Council. 
Bethesda,  Md.  (partially  closed). 
1-31   and   2-1-77        .        55591: 

12-21-76 

Child  Health  and  Human  Development 

National  Advisory  Council,  Bethes 

da,    Md.    (partially   closed),    1-31 

and  2-1-77 55591;  12-21-76 

Environmental  Health  Sciences  Na 
tional  Advisory  Council,  Bethesda. 
Md.    (partially    open),    1-31    and 

2-1-77 53710;    12-8-76 

Experimental  Design  Subgroup  of 
Clearinghouse  on  Environmental 
Carcinogens.  Bethesda,  Md.  (open) 
with    restrictions).    2-3-77. 

2357;   1-11-77 
General    Medical    Sciences    National 
Advisory   Council.    Bethesda,    Md. 
(partially  open),  2-3  and  2-4-77. 
56400;   12-28-76 
Manpower    Subcommittee    and    Re 
search   Subcommittee  of  the   Na 
tional     Heart,     Lung,     and     Blood 
Advisory    Council,    Bethesda,    Md. 
(open  with   restrictions),   2-3  and 

2-5-77 857;    1-4-77 

Research  Contract  Proposals,  Review 
Committees.  Bethesda,  Md. 
(closed),  2-3  and  2-4-77. 

859;   1-4-77 
Research     Resources    National    Ad- 
visory   Council,     Bethesda.     Md. 
(open  with  restrictions).  2-3  thru 
2-5-77 2357;  1-11-77 


stt 
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Office  of  the  Secretary — 

Student  Financial  Assistance  Study 
Group,  Dallas,  Tex.  (open),  2-4 
and   2-5-77...   56402;    12-2a-76 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

Consumer  Affairs  and  Regulatory  Func- 
tions, Office  of  Assistant  Secretary — 
National  Mobile  Home  Advisory  Coun- 
cil, Washington,  D.C.  (open),  2-1 

and   2-2-77 2123;    1-10-77 

National  Mobile  Home  Advisory  Coun- 
cil (NMHAC) — Executive  Commit- 
tee, Washington,  D.C.  (open), 
1-31-77 2123;    1-10-77 

INTERIOR  DEPARTMENT 

Geological  Survey — 

Earthquake   Studies  Advisory   Panel, 
Menio  Park,  Calif,  (open),  2-4-77. 
1522;  1-7-77 

National  Park  Service — 

Appalachian  National  Scenic  Trail  Ad- 
visory Council,  Ringwood,  N.J. 
(open  with  restrictions),  2-4—77. 

1522;  1-7-77 

Cape  Cod  National  Seashore  Advisory 
Commission,  South  Wellfleet,  Mass. 
(open),  2-4-77....  3216;  1-17-77 

Gateway  National  Recreation  ^ea 
Advisory  Commission,   New  York, 

N.Y.  (open),  2-1-77 1308; 

1-6-77 

North  Atlantic  Region  Advisory  Com- 
mittee, Hyde  Park.  N.Y.  (open), 
2-4-77 3216;   1-17-77 

S^heast  Regional  Advisory  Com- 
mittee, Everglades  National  Park 
and  Fort  Jefferson  National  Monu- 
ment, Fla.  (open),  2-1  thru  2- 
4-77 3217;   1-17-77 

LABOR  DEPARTMENT 

Federal  Contract  Compliance  Programs 
Office — 


REMINDERS— Continued 

Higher  Education  Equal  Employment 
Opportunity  Programs  Federal  Ad- 
visory Committee,  Washington,  D.C. 
(open),  1-31-77  ...  1530;  1-7-77 

Occupational  Safety  and  Health 
Administration — 

Occupational  Safety  and  Health  Na- 
tional Advisory  Committee,  Compli- 
ance Subgroup,  Washington,  D.C. 
(open),  2-2-77..  56411;  12-28-76 

Pension  and  Welfare  Benefit  Programs — 
Employee  Welfare  and  Pension  Bene- 
fit Plans  Advisory  Council,  Wash- 
ington, D.C.  (open),  2-4-77. 

3364;   1-18-77 
NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATrON 
Research  and  Technology  Advisory  Coun- 
cil, Washington,  D.C.  (open),  2-2  thru 

2-4-77 2387;   1-11-77 

Space  Program  Advisory  Council,  Wash- 
ington, DC.  (open),  2-1  and  2-2-77. 
2387;   1-11-77 

NATIONAL  SCIENCE  FOUNDATION 

Ecological  Sciences  Advisory  Panel, 
Washington,  D.C.  (partially  open), 
2-2  thru  2-4-77 2728;  1-13-77 

Memory  and  Cognitive  Processes  Ad- 
visory Panel,  Washington,  D.C 
(closed),  1-31  and  2-1-77....  1547; 

1-7-77 

National    Science    Board,    Washington, 

D.C.  (partially  open),  2-3  and  2-4-77. 

52728;  12-1-76 

Science  Education  Projects  Advisory 
Panel,  Washington,  D.C.  (closed),  2-3 
thru  2-5-77 _  3223;  1-17-77 

Science  Education  Projects  Advisory 
Panel;  Comprehensive  Assistance  to 
Undergraduate  Science  Education  and 
Program  Subpanel;  Los  Angeles,  CaWt, 
(closed),   1-30  thru  2-1-77. 

1548;  1-7-77 


ISOO 


Subpanel  for  National  Needs  Graduate 
Traineeship  Program,  Washington, 
D.C.  (closed).  2-3  thru  2-5-77. 

3224;   1-17-77 
Subpanel  on  Field  Center  Operations  of 
the     NSF     Chautauqua-Type     Short 
Courses  for  College  Teachers,  Wash- 
ington,   D.C.    (closed),    2-3   thru    2- 

5-77 3041;   1-14-77 

Task  Group  No.  14,  Advisory  Committee 
for      Research,      Washington,      D.C. 

(open),   2-3  and  2-4-77 3382; 

1-18-77 
NUCLEAR  REGULATORY  COMMISSION 
Reactor  Safeguards   Advisory  Commit- 
tees,   Working    Group    and    Subcom- 
mittees (3  documents),  2-1  and  2- 

2-77 3224-6;   1-17-77 

PRESIDENTS  COMMITTEE  ON   SCIENCE 
AND  TECHNOLOGY 
Meeting,  Washington,  D.C.  (open),  2-1 

and  2-2-77 2544;  1-12-77 

SMALL  BUSINESS  ADMINISTRATION 
Spokane  District  Advisory  Council,  Spo- 
kane, Wash,  (open),  2-4-77. 

3724;   1-19-77 
STATE  DEPARTMENT 

International  Intellectual  Property  Ad- 
visory Committee,  Washington,  D.C. 
(open),  2-2-77 1091;  1-5-77 


Next  Week's  Public  Hearings 


POSTAL  SERVICE  COMMISSION 

Public  service  costs  of  postal  service, 
various  cities,  1-31  thru  2-3-77. 

55738;  12-22-76 


List  of  Public  Laws 


Nor:  No  publto  bills  wbl<A  have  become 
:lMW  were  received  bj  the  Office  of  the  Federal 
Register   for    Inclusion    In    today's   List    of 

PUBUOliAWS. 


/ 


presidential  documents 

Title  3— The  President 

CORRECTION 

Executive  Order  11952 

Conforming  the  Foi^n  Service  and  Civil  Service  Retirement 
and  Disability  Systems 


In  section  2(d)  of  Executue  Order  11952,  appearing  at  page  2295  in  the 
Federal  Register  issue  of  January  11,  1977,  a  rvpographical  error  resulted  in  an 
incorrect  reference  to  "Section  221  of  the  Foreign  Service  Act  of  1946."  TTie 
correct  reference  is  "Section  821   of  the   Foreign   Service  Act  of   1946." 

As  corrected,  the  first  paragrajih  of  section  2(d)    reads  as  follows: 

(d)  In  accord  with  Public  Law  93-474,  Section  821  of  the  Foreign  Service 
Act  of  1946,  as  amended  (22  U.S.C.  1076),  shall  be  deemed  to  be  amended  to 
provide  for  the  recomputation  of  annuities  for  nonmaiTied  annuitants,  as  follows: 
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Title  7 — Agiiculture 

CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS.  VEG- 
ETABLES. NUTS),  DEPARTMENT  OF 
AGRICULTURE 

IDocket  No.  AO-333-A61 

PART  912— HANDLING  OF  GRAPEFRUIT 
GROWN  IN  THE  INDIAN  RIVER  DIS- 
TRICT IN  FLORIDA 

Oixler  Amertding  Otxier,  as  Amended 

PiNDrNGS   AND   DETERMINATIONS 

The  findings  and  determinations  here- 
inafter set  forth  are  supplementary  and 
In  addition  to  the  findings  and  determi- 
nations previous!/  made  in  connectlm 
with  the  Issuance  of  the  aforesaid  order 
and  each  previously  issued  amendment 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findjpjigifcnd  determinations  may  be  in 
conaj^wlth  the  findings  and  determl- 
natnns  set  forth  herein. 

(a)  FiTidings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  tiie  provi- 
sions of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seg.),  and  the  aiqillcable 
rules  of  practice  and  procedure  govern- 
ing the  formulation  of  marketing  agree- 
ments and  marketing  orders  (7  CFR  Part 
900).  a  public  hearing  was  held  upon  a 
proposed  amendment  of  the  marketing 
agreement,  as  amended,  and  Order  No. 
912,  as  amended  (7  CFR  Part  912),  reg- 
ulating the  handling  of  grapefruit  grown 
In  the  Indian  River  District  in  Florida. 

Upon  the  basis  of  the  record  It  Is 
found  that: 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  t^nd 
to  effectuate  the  declared  policy  of  the 
act; 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  grapefruit  grown  In  the  pro- 
duction area  In  the  same  manner  as, 
and  is  applicable  only  to  persons  In  the 
respective  classes  of  commercisd  and  in- 
dustrial activity  specified  bi,  ttie  mar- 
keting agreement  and  order  upon  which 
hearings  have  been  held ; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in 
its  application  to  the  smallest  regional 
production  are*  wfal(di  is  practicable, 
consistently  with  carrying  out  tt»  de- 
clared policy  of  the  act,  tmd  Ote  Issuance 
of  sev^ial  orders  aispllcable  to  sirtKllvl- 
sloDs  at  the  prodocOon  area  wooM  not 
efffectively  cany  out  Itoe  declared  policy 
of  the  act; 


(4)  There  are  no  differences  in  the 
production  and  mai^etlng  of  grapefruit 
grown  in  the  production  area  irtiich 
make  necessary  different  terms  and  pro- 
visions appUcable  to  different  iJarts  of 
such  area ;  and 

(5)  All  handling  of  grapefruit  grown 
in  the  production  area  Is  In  the  cur- 
rent of  interstate  or  foreign  commerce 
or  directly  burdens,  obstructs,  or  affects 
such  commerce. 

(b)  Determinations.  It  is  hereby  de- 
termined that: 

(1)  "nie  "Marketing  Agreement,  as 
Amended,  Regulating  the  Handling  of 
Grapefruit  Grown  In  tiie  Indian  River 
District  in  Florida"  upon  which  the 
aforesaid  public  hearing  v.'as  held  has 
been  signed  by  handlers  (excluding  co- 
operative associations  of  producers  who 
are  not  engaged  in  processing,  distribut- 
ing, or  shipping  the  grapefruit  covered 
l^  the  said  order,  as  amended,  and  as 
hereby  further  amended)  who.  during 
the  period  August  1,  1975,  through  July 
31,  1976,  handled  not  less  than  50  per- 
cent of  the  voliune  of  such  grapefruit 
covered  by  the  said  order,  as  amended, 
and  as  hereby  further  amended,  and 

(2)  The  Issuance  of  this  amendatory 
order,  amending  the  aforesaid  order,  as 
amended,  is  favored  or  approved  by  at 
least  two-thirds  of  the  producers  who 
l>artlcipated  in  a  referendimi  on  the 
question  of  its  approval  and  who  during 
the  period  August  1,  1975,  through  July 
31,  1976  (which  has  been  deemed  to  be 
a  representative  period) ,  have  been  en- 
gaged within  the  Indian  River  District 
in  Florida,  In  the  production  of  grape- 
fruit for  market,  such  producers  having 
also  produced  for  market  at  least  two- 
thirds  of  the  volume  of  such  axnmodlty 
represented  in  the  referendum. 

Order  Relative  to  Handlinc 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the  han- 
dling of  grapefruit,  shall  be  in  conform- 
ity to  and  In  compliance  with  the  terms 
and  conditions  of  the  said  order,  as 
amended,  and  as  hereby  further  amend- 
ed, as  follows : 

1.  a.  Section  912.8  is  revised  to  read 
as  follows: 

§  912.8     Carton  or  standard  packed  car- 
ton. 

"Carton  or  standard  packed  carton" 
means  a  unit  of  measure  equivalent  to 
four -fifths  (%)  of  a  United  States  bushel 
of  grapefruit,  whether  in  bulk  or  in  any 
container. 

b.  Paragraph  (a)  of  S  912.41  is  re- 
vised to  read  as  follows: 


§  912.41      .\s&c«snients. 

(a)  Each  handler  who  first  handles 
fruit  shall  pay  to  the  committee,  upon 
demand,  such  handler's  pro  rata  share  of 
the  expenses  which  the  Secretary  finds 
will  be  incurred  by  such  committee  for 
its  maintenance  and  fimctioning  during 
each  fiscal  period.  Each  such  handler's 
share  of  such  exi>»ises  shall  be  that  pro- 
portion thereof  which  the  total  quantity 
of  fruit  shipped  by  such  handler  as  the 
first  handler  thereof  during  the  appli- 
cable fiscal  period  is  of  the  total  quantity 
of  fruit  so  shipped  by  all  handlers  during 
the  same  fiscal  period.  The  Secretary 
shall  fix  the  rate  of  assessment  per  stand- 
ard packed  carton  of  fruit  to  be  paid  by 
each  such  handler.  The  payment  of  as- 
sessments for  the  maintenance  and  func- 
tioning of  the  committee  may  be  required 
under  this  part  throughout  the  period  it 
is  in  effect  Irrespective  of  whether  par- 
ticular provisions  thereof  are  suspended 
or  become  inoperative. 

•  •  •  •  « 

c.  Section  912.50  is  revised  to  read 
as  foUows: 

§  912.50     0\-rrsIiipment8. 

During  any  week  for  which  the  Secre- 
tary has  fixed  the  total  quantity  of 
grapefruit  which  may  be  handled,  any 
person  who  has  received  an  allotment 
may  handle,  in  addition  to  the  total 
allotment  available  to  him,  an  amount  of 
grapefruit  equivalent  to  10  percent  of 
such  total  allotment  or  1.000  cartons, 
whichever  is  greater:  Provided,  Th&t  the 
Secretary,  on  the  basis  of  a  recommen- 
dation of  the  conunlttee  or  other  avail- 
able Information,  may  set  such  amount 
at  any  figiu-e  not  less  than  1,000  cartons 
and  not  more  than  2,000  cartons.  Han- 
dlers may  overshlp  (a)  during  such  week 
tiie  entire  1,000  cartons  or  other  amount 
not  In  excess  of  2,000  cartons  as  may  be 
set  by  the  Secretary,  or  (b)  during  two 
or  more  consecutive  weekly  periods  when 
regulations  are  in  effect,  any  portirai 
of  such  1,000  cartons  or  any  other  amoimt 
set  by  the  Secretary  until  the  accumu- 
lated overshipments  reach  the  applicable 
maximum  number  of  cartons  permitted 
to  be  overshlpped.  The  quantity  of  grape- 
fruit so  overshlpped  when  regiilations  are 
in  effect  shall  be  deducted  from  such 
person's  allotment  for  the  week  follow- 
ing the  one  in  which  the  total  permitted 
overshipment  is  reached  or  for  the  week 
in  which  such  person  makes  no  ship- 
ments of  grapefruit.  If  such  person's 
allotment  for  such  week  is  an  amount 
less  than  the  excess  shipments  permitted 
under  this  section,  the  remaining  quan- 
tity shall  be  deducted  from  succeeding 
weekly  allotments  issued  to  such  person 
until  such  excess  has  been  entirely  off- 


\ 


4 


FEDERAL  KGISTER,   VOL   42,  NO.   1 7— WEDNESDAY,  JANUARY   26,   1977 


y 


4812 

set:  Provided,  That  any  time  there  is 
no  volume  regulation  In  effect  It  shall 
be  deemed  to  cancel  all  requirements  to 
.tmdershlp  allotment  because  of  previous 
overshlpments  pursuant  to  this  part. 

2.  Paragraph  (b)  of  §  912.32  is  revised 
to  read  as  follows : 

§  912.32      Procedure  of  romniittrr. 

•  •  ir  •  » 

<b)  For  any  decision  or  reconunenda- 
tion  with  respect  to  regxilations  to  be 
effective  duririg  any  calendar  week,  nine 
mttnbers  shall  constitute  a  quoriui  suid 
nine  concurring  votes  shall  be  required: 
Provided,  That  the  quonun  necessary  to 
make  a  recommendation  for  regulation 
for  any  week  immediately  following  three 
or  more  continuous  weeks  of  regulation 
shall  be  twelve  members  and  twelve  con- 
curring votes  shall  be  required.  The  re- 
qulreaoients  of  this  paragraph  shall  not 
apfdjr  to  recommendations  to  amend  an 
existing  regulation. 

•  •  •  »  • 

3.  Section  912.24  is  amended  as  fol- 
lows: 

a.  Redesignate  paragraph  <b)  as 
paragraph  (c)  and  insert  a  new  para- 
graph (b)  as  follows: 

§  912.24  Nomintilion  of  handler  niem- 
licn  for  the  Indian  River  Grapefruit 
Committee. 

(a)  •  •  • 

(b)  The  committee,  as  soon  as  prac- 
ticable after  Issuance  of  the  amendment 


RULES  AND  REGULATIONS 

to  tills  part  and  every  third  year  there- 
after, not  later  than  the  date  prescribed 
in  paragraph  (a)  of  this  section,  shall 
reallocate  the  six  handler  member  and 
six  handler  alternate  member  positions 
for  which  voting  for  nominees  is  to  take 
place.  At  such  meetings,  voting  for 
nomiinees  shall  be  tn  accordance  with 
representation  which  may  be  required  as 
a  re^t  of  any  reallocation.  The  reallo- 
cation of  committee  member  and  alter- 
nate member  positions  shall  be  between 
hangers  a£Qllated  with  bona  fide  co- 
operative fresh  fruit  marketing  organi- 
zations, herein  referred  to  as  "coopera- 
tive" handlers,  and  handlers  not  so  affili- 
ated, herein  referred  to  as  "independent" 
handlers,  on  the  basis  of  the  relative 
amounts  of  grapefruit  shipped  by  each 
group  during  each  of  the  three  immedi- 
ately prieceding  completed  crop  years. 
The  committee  shall  make  its  recom- 
mendation for  allocating  handler  mem- 
ber positions  to  the  Secretary.  The  fol- 
lowtne  percentages  of  grapefruit  ship- 
ments shall  be  used  by  the  committee 
as  a  basis  for  allocating  handler  member 
and  alternate  member  representation: 
Provided,  That  the  committee,  with  the 
approval  of  the  Secretary,  may  modify 
the  percentages  and/or  allocation,  when- 
ever necessary  to  meet  changing  circum- 
stances: Provided,  That  in  no  event  shall 
any  group  be  allocated  less  than  one 
member. 


Percentages  of  prapefnilt  shipped  previons  ^-yor-period 
CoopentlTes 


Independents 


Allocation  of  lianil!>'r  mi'iiitxTS 
Cooperatives     1  ndoi>endents 
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42  throocb  67.99 ...,-, 42  through  67.99. 

M  throdgb  74.99. i 25  through  41.99. 

75  tod  above v...........  OnderSS 


\.  Section  912.25  is  amended  to  read 
as  follows: 

§  912.25  .Selection  of  handler  members 
of  the  Indian  River  Grapefruit  Com- 
mittee. 

From  the  nominations  made  pursuant 
to  §  §12.24,  or  from  other  qualified  per- 
s<xiB,  tlie  Secretary  shall  select  six  mem- 
bers and  six  alternate  members  of  the 
committee.  Three  such  members  and 
their  alternates  shall  be  affiliated  with 
bona  fide  co(^>eratlve  fresh  fruit  market- 
ing organizations,  and  three  such  mem- 
bers and  their  alternates  shall  not  be  so 
aflUated:  Provided.  That  when  mem- 
bership Is  reallocated  as  provided  In 
§  912.24(b) ,  selection  shall  reflect  such 
reallocation. 

(Seca  1-19.  48  Stat.  31,  as  amended  (7  U.S.C. 
801-er74) .) 

Effective  Date:  February  28,  1977. 

Signed  at  Washington,  D.C.,  on  Janu- 
ary 21.  1977. 

RiCHAHD   L.    FeLTNER, 

Assistant  Secretary. 
IFB  Doc.77-2667  Piled  1-25-77.8:46  am) 


CHAPTER  XI— AGRICULTURAL  MARKET. 
IN<S  SERVICE  (MARKEHNG  AGREE. 
MENTS  AND  ORDERS:  MISCELLANEOUS 
COMMODITIES),  DEPARTMENT  OF  AG- 
RICULTURE 

(Docket  No.  CRPA-21 

PART  1205— COTTON  RESEARCH  AND 
PROMOTION 

Subpart — Cotton  Research  and  Promotion 
Order 

[      Order  Amending  Order 

On  December  6,  1976,  there  was  pub- 
lished in  the  Federal  Register  (41  FR 
53350)  a  proposed  order  amending  the 
Cotton  Research  and  Promotion  Order 
which  was  annexed  to  and  made  a  part 
of  the  final  decisiCHi  and  referendum 
order  of  the  Secretary  of  Agriculture. 
The  referendum  was  conducted  among 
cotton  producers  during  the  period  De- 
cember 13-17. 1976  to  determine  whether 
the  iiequlsite  number  of  producers  voting 
in  the  referendum  favor  the  Issuance  of 
said  order  amending  the  Cotton  Research 
and  Pr<Mnotion  Order,  and  such  pro* 
ducers  favored  such  issuance.  Therefore, 
It  Is  hereby  ordered  that  at  the  time 
hereinafter  specified,  the  aforesaid  order 


amending  the  Cotton  Research  and  Pro- 
motion Order  shall  become  effective. 

Findings  and  Determinations 

The  findings  and  determinations  here- 
inafter set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter- 
minations previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  all  of  said  previous  findings  and  de- 
terminations are  hereby  ratified  and 
affirmed  except  Insofar  as  such  findings 
and  determinations  may  be  In  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi- 
sions of  the  Cotton  Research  and  Promo- 
tion Act,  as  amended  (80  Stat.  279  et  seq., 
90  Stat.  991 ;  7  U.S.C.  2101-2118) ,  and  the 
applicable  rules  of  practice  and  proce- 
dure governing  the  formulation  and 
amendments  of  cotton  research  and  pro- 
motion orders  (7  CFR  Part  1205) ,  a  pub- 
lic hearing  was  held  uiwn  proposed 
amendment  of  the  Cotton  Research  and 
Promotion  Order.  Upon  the  basis  of  the 
record  thereof  It  is  found  that: 

( 1 )  The  order  as  hereby  amended,  and 
all  of  the  terms  and  conditions  thereof, 
will  tend  to  effectuate  the  declared  policy 
of  the  act;  and 

(2)  All  cotton  produced  and  handled 
in  the  United  States  is  in  the  current 
interstate  or  foreign  commerce,  or 
directly  burdens,  obstructs,  or  affects  in- 
terstate or  foreign  commerce  in  cotton 
and  cotton  products. 

lb)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  January  26, 
1977.  Any  delay  beyond  that  date  would 
tend  to  disrupt  the  procedure  for  imple- 
menting the  order  amending  the  order. 

In  order  for  the  Cotton  Board  to  be 
ready  to  start  the  collection  of  the  sup- 
plemental producer  assessment  as  set 
forth  in  the  order  amending  the  order 
beginning  with  the  1977  ginning  season, 
it  will  be  necessary  to  Issue  rules  and 
regu.'ations  to  specify  the  method  of  col- 
lecticm,  Includtog  any  procedural 
changes  necessary  for  collecting  the  sup- 
plemental assessment.  These  proceed- 
ings and  actions  are  expected  to  take 
several  months. 

The  provisions  of  the  order  amending 
the  order  are  well  known  to  cotton  pro- 
ducers and  other  interested  parties  by 
reason  of  the  public  hearing  and  other 
procedures  previously  conducted  with 
respect  to  the  order  amending  the  order, 
and  the  publication  in  the  Federal  Reg- 
ister of  the  notice  of  hearing,  and  rec- 
ommended and  final  decisions  t  Septem- 
ber 3,  1976  (41  PR  37337) ;  November  15, 
1976  (41  FR  50270) ;  December  6,  1976 
(41  FR  53350),  respectively).  All  pro- 
ducers eUglble  to  vote  in  the  referendum 
were  mailed  a  summary  of  the  provisions 
of  the  order  amending  the  order  and 
copies  were  available  to  producers  and 
other  Interested  parties  upon  request. 
Compliance  with  the  provisions  of  this 
order  amending  the  order  wiU  not  require 
advance  preparation  on  the  part  of  per- 
sons subject  thereto  which  cannot  be 
completed  prior  to  the  effective  date  of 
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regulations  that  may  be  Issued  there- 
under. 

In  view  of  the  foregoing.  It  Is  hereby 
found  and  determined  that  good  cause 
exists  for  making  this  order  effective 
January  26,  1977  and  that  It  would  be 
contrary  to  the  public  Interest  to  delay 
the  effective  date  of  this  order  for  30  days 
after  its  publication  in  the  Federal  Reg- 
ister (sec.  553(d),  Administrative  Pro- 
cedure Act;  5  U.S.C.  551-559). 

(c)  Determinations.  It  is  hereby  de- 
termined that  the  issuance  of  this  order 
amending  the  Cotton  Research  and 
Promotion  Order  is  favored  or  approved 
by  at  least  two-thirds  of  the  cotton  pro- 
ducers who  participated  in  a  referendum 
on  the  question  of  its  approval,  and  who, 
during  calendar  year  1976  (the  period 
determined  to  be  a  representative  period 
for  the  purpose  of  such  referendum) 
were  engaged  in  the  production  of  Up- 
land cotton  in  the  United  States  for  the 
1976  crop. 

It  Is  therefore  ordered,  that  at  the  time 
hereinafter  specified,  the  aforesaid  Cot- 
ton Research  and  Promotion  Order  Is 
hereby  amended  as  follows,  shall  become 
effective: 

1.  Revise  §  1205.302  to  read: 

§  1205.302     .4ct. 

"Act"  means  the  Cotton  Researcdi  and 
Promotion  Act,  as  amended  (80  Stat.  279 
et  seq.,  90  Stat  991;  7  U.S.C.  2101-2118) . 

§  1205.327      [Amended] 

2.  Amend  !  1205.327(b)  by  adding  "s" 
to  the  word  "assessment". 

3.  Revise  §  1205.330  to  read: 

§  1205.330     Expenses. 

(a)  The  Board  Is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  Incurred  by 
the  Board  for  Its  maintenance  and  func- 
tioning and  to  enal^  It  to  exercise  Its 
powers  and  perform  Its  duties  In  accord- 
ance with  the  provisions  of  tills  subpart. 

(b)  Tlie  Board  shall  reimburse  the 
Secretary  (1)  for  expenses  up  to  $200,000 
incurred  by  him  In  connection  with  any 
referendum  conducted  under  the  Act  and 
(2)  for  expenses  Incurred  by  the  Depart- 
ment of  Agriculture  for  administrative 
and  supervisory  costs  up  to  five  employee 
years  annually. 

(c)  The  funds  to  cover  such  expenses 
Incurred  under  paragraphs  (a)  and  (b) 
of  this  section  shall  be  paid  from  assess- 
ments received  pursuaitt  to  S  1205.83 1. 

4.  Revise  §  1205.331  to  read: 

§  1205.331     Aflsesaments. 

Each  cotton  producer  or  other  person 
for  whom  cotton  Is  being  handled  shall 
pay  to  the  handler  thereof  designated  by 
the  Cotton  Board  pursimnt  to  regulatltms 
Issued  by  the  Board  and  such  hancBer 
shall  collect  from  the  producer  or  other 
person  for  whom  the  cotton,  inclndlng 
cotton  owned  by  the  handler,  is  being 
handled,  and  shall  pay  to  the  Cotttm 
Board,  at  such  times  and  in  such  manner 
as  prescribed  by  regulations  Issued  by 
the  Board,  assessments  as  prescribed  in 
paragraphs  (a)  and  (b)  of  tbia  sectfcxi 
to  be  used  for  such  expenses  and  ex- 
penditures. Including  provision  for  a  rea- 


sonable reserve,  as  the  Secretary  finds 
are  reasonable  and  likely  to  be  incurred 
by  the  Cotton  Board  and  the  Secretary 
under  this  subpart: 

(a)  An  assessment  at  tiie  rate  of  $1  per 
bale  of  cotton  handled. 

(b)  A  supplemental  assessment  on  cot- 
ton handled  which  shall  not  exceed  one 
percent  of  the  value  of  such  cotton  as 
determined  by  the  Cotton  Board  and  ap- 
proved by  the  Secretary  and  published  in 
Cotton  Board  rules  and  regulations^ 
For  the  1977  and  subsequent  crops 
of  cotton  this  supplemental  assess- 
ment shall  be  at  the  rate  of  four- 
tenths  of  one  percent  of  the  value  of 
cotton:  Provided,  That  for  any  crop  of 
cotton,  beginning  with  the  1978  crop,  the 
rate  of  the  supplemental  assessment  may 
be  increased  or  decreased  by  the  (3ott(xi 
Board  with  the  approval  of  the  Secre- 
tary. The  Secretary  shall  prescribe  by 
regulation  whether  the  assessment  rate 
shall  be  levied  on  (1)  the  current  value 
of  cotton,  or  (2)  an  average  value  deter- 
mined from  current  and/or  historical 
cotton  prices  and  converted  to  a  fixed 
amount  for  each  bale. 

§  1205.334      [.\mended] 

5.  Amend  {  1205.334(c)  by  adding  "s" 
to  the  word  "assessment". 

(Sees.  5  and  10.  80  Stat.  279  et.  seq.)  90  Stat. 
991  (7  U£.C.  2101-2118).) 

Issued  at  Washington,  D.C.  this  21st 
day  of  January  1977. 

Effective  date:  January  26,  1977. 

Richarb  L.  Feltker. 
Assistant  Secretary  for 
Marketing  and  Consumer  Services. 

[PR  Doc.77-2556  Piled  l-25-77;8:45  am] 

Title  10 — Energy 

CHAPTER  II— FEDERAL  ENERGY 
ADMINISTRATION 

PART  500 — MANDATORY  GASOLINE  AND 
DIESEL  FUEL  RATIONING  REGULATIONS 

Adoption  of  New  Part  EatablitMng  Con- 
tingenqf  Rationing  Plan  for  Gasoline  and 
Diaael  Fuel 

On  May  25,  1976,  the  Federal  Energy 
Administration  (FEA)  issued  a  notice  ol 
proposed  rulemaklE^  and  public  hearing 
(41  FR  2191S,  May.  28.  1976)  to  amend 
Chapter  n,  Tltl^O  of  the  Code  of  PW- 
eral  Regulation^,  to  establish  a  new  part 
setting  forth  re«rulatlons  with  respect  to 
mandatory  gasoline  and  dlesel  fuel  ra- 
ti(siing.  Written  comments  were  Invited 
throned  June  28,  1976.  Public  hearings 
were  held  on  Jime  21,  22  and  24, 1976,  In 
Washington,  Atlanta,  Kansas  City,  Saa 
Francisco  and  Anch2«tige. 

One  hundred  and  seven  written  com- 
ments were  received  in  response  to  the 
notice  of  iffoposed  rulemaking  and  S7 
oral  presentations  were  made  at  the  five 
public  hearings.  Tliose  making  comments 
included  representatives  of  the  travel  in- 
dustry, vehicle  rental  companies,  firms 
engage  in  direct  sales,  refiners  and 
others  associated  with  the  petroleom  in- 
dustry, Federal.  State  and  local  gavem- 
ment,  agriculture,  transportation  indus- 


try and  fii-ms  engaged  in  energy  produc- 
tion. 

This  contingency  rationing  plan,  re- 
quired  by   sectdcm   203   of   the   E^nergy 
Policy   and  Conservation   Act    (EPCA) 
(Pub.   L.   94-163),    if  approved   by   the 
Congress,    would    ronain    in    standby 
status  unless  the  President  finds  that 
putting  the  plan  into  effect  is  required 
by  a  severe  energy  supply  interruption 
or  in  order  to  fulfill  obligations  cd  the 
United  States  under  the  international 
energ>'    program    and    transmits    such 
finding  to  the  Congress,  together  with 
a  statement  of  the  effective  date  and 
manner  for  exercise  of  such  plan.  Pur- 
suant to  section  203  (b>    (rf  EPCA.  the 
President   would    also   be    required    in 
order  to  implement  a  standby  ration- 
ing plan  to  find  that  such  plan  Is  nec- 
essary to  attain,  to  the  maximiim  ex- 
tent practicable,   the  objectives  speci- 
fied  in  section   4(bMl)    of  the  Emer- 
gency    Petroleum     Allocation     Act    of 
1973     (EPAA)     (Pub.    L.    94-163).    as 
amended,    and    the    purposes    of    the 
EPCA.    For    the    rationing    c<xiUngency 
plan  to  become  effective  and  be  eon- 
verted  from  standby  status,  the  Presi- 
dent's request  to  the  Congress  to  put 
the  plan   into  effect  must  not  be  dls- 
i^jproved  by  either  House  of  Congress. 
AJfter  these  steps  are  completed,  the  ra- 
tioning contingency  plan  would  be  Im- 
plemented   for    the    period    specified 
in  the  plan  but  for  not  more  thau  nine 
months. 

TTse  basic  provisions  of  the  contin- 
gency gasoline  and  diesel  fuel  ration- 
ing plan  adopted  today  are  easentlaDy 
the  same  as  proposed.  FEA  wHl  Issue 
ration  coupons  and  ration  credits 
("ration  rights")  for  each  ration  peri- 
od equal  to  the  total  estimated  avail- 
able supidy  of  gasoline  for  the  ration 
period.  FEA  would  then  distribute  these 
ration  rights  through  four  basic  pro- 
grams. First,  FEA  would  provide  ration 
coupons  to  all  eligible  Individuals.  Sec- 
ond, FEA  would  provide  ration  credits 
to  all  firms  which  are  engaged  In  prior- 
ity activities  for  which  a  ration  credit 
lerel  has  been  established.  These  ration 
credits  would  be  in  addltkn  to  any 
ration  coupons  received  by  a  person 
as  an  eligible  Individual  "nilrd.  FEA 
would  distribute  three  parent  of  all  ra- 
tion rights  through  the  State  Hardirtilp 
Reserves  which  would  be  used  to  meet 
the  needs  of  certain  specified  tisen: 
e«.,  handicapped  persons,  mlgrani 
workers,  etc  Fmirth,  F^IA  wokild  reserre 
one  percent  of  the  ration  rights  to  dis- 
tribute Itself  through  the  National  Ra- 
tion Reserve. 

Persons  .to  whom  ration  rights  are  is- 
sued would  redeem  their  ration  rights 
for  gasoline  or  could  sell  them  In  a  ratloB 
rights  exchange  market  or  give  them 
away. 

A  supplier  of  gasoline  would  be  re- 
quired to  collect,  redeem,  and  deposit  In 
tiie  supplier's  redemptlcn  account  ration 
coupons,  ration  credit  checks  or  redemp- 
tion checlcs  for  all  gasoline  sold.  Retail 
sales  outlets  could  i^ree  to  sapply  gaso- 
line to  a  consimier  without  ration  rtglbim 
provided  the  retail  sales  outlet  itself  ob- 
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tained  ration  rights  to  cover  the  trans- 
action within  ten  days  of  the  sale. 

Ration  periods  for  coupons  would  vary 
ill  length  depending  upon  projected  sup- 
ply conditions  and  other  factors  and 
would  be  announced  by  PEA's  publica- 
tion of  a  notice  in  the  Federal  Register 
at  least  ten  days  in  advance  of  the  ration 
period.  Hie  reason  for  providing  for 
variable  ration  periods  for  coupons  is  to 
permit  FEA  to  adjust  the  number  of 
ration  coupons  to  correspond  to  the 
available  supply  after  deduction  for  the 
State  Hardship  Reserves,  the  National 
Ration  Reserve,  and  the  nimiber  of 
ration  credits  Issued  to  firms  entitled  to 
a  ration  credit  level. 

Eligible  Individuals  would  apply  for 
ration  coupons  at  issuance  points  to  be 
designated  by  FEA,  on  days  designated  by 
FEA.  Issuance  of  ration  coupons  to  eligi- 
ble individuals  would  be,  f<H  the  most 
part,  dependent  upon  the  person's  having 
a  valid  driver's  permit  issued  by  a  State. 
Indians  living  on  reservations  under  the 
jurisdiction  of  the  Bureau  of  Indian 
Affairs  and  Alaska  Natives  may  in  cer- 
tain circumstances  qualify  as  eligible  In- 
dividuals even  though  they  do  not  have 
driver's  permits. 

Firms  entitled  to  a  ration  credit  level 
would  be  issued  ration  credits  rather 
than  ration  coupons.  The  ration  credits 
would  be  deposited  by  FEA  each  month 
on  the  first  day  of  the  month  In  the 
firm's  primary  ration  credit  account 
maintained  with  an  FEA  Regional  Proc- 
essing Center.  The  firm  could  then  with- 
draw its  ration  credits  by  issuing  a  ration 
credit  check  drawn  on  its  primary  ration 
account  to  the  order  of  its  g&sollne  sup- 
plier. The  firm  could  also  Issue  a  ration 
cr^t  acount  for  Its  subsidiaries  so  that 
any  person;  the  check  could  then  be  de- 
posited in  a  secondary  ration  credit  ac- 
count or  exchanged  for  coupons  at  a 
ration  coupon  Issuance  point.  Typically, 
a  firm  would  open  a  secondary  ration 
credit  accoimt  for  its  subsidiaries  so  that 
those  subsidiaries  could  write  their  own 
ration  credit  checks  for  the  purchase  of 
gasoline. 

Any  firm  that  was  not  in  operation 
during  a  base  period  could  apply  to  FEA 
for  assignment  of  a  base  period  use  and 
ration  credit  allotment.  FEA  would  de- 
termine the  appropriate  base  period  use, 
taldng  into  account  the  typical  gasoline 
or  dlesel  fuel  c<»isumptlon  patterns  of 
similar  firms. 

FEA  would  establish  Regional  Proc- 
essing Centers  to  perform  automated  ac- 
coimt posting  activities  in  support  of  the 
majority  of  FEA's  ration  banking  activi- 
ties. FEIA  would  determine  the  number 
and  location  of  these  Centers,  which 
would  serve  as  sole  processing  facilities 
for  all  ration  credit  and  redemption  ac- 
counts within  given  geographic  regions. 
The  Regional  Processing  Centers  would 
establish  a  check  file  for  each  ration 
credit  account.  The  Centers  would  ar- 
range to  supply  the  necessary  ration 
credit  checks  and  deposit  forms  to  ac- 
count owners. 

Although  not  part  of  the  regulations 
i  sued  today,  guidelines  are  being  devel- 
oped to  set  forth  the  procedures  which 
FEA  and  participating  banks  and  Issu- 


ance points  would  follow  in  carrying  out 
the  regulatory  program  for  issuing  ration 
rights  and  clearing  primary  and  second- 
ary ration  credit  accounts  and  redemp- 
tion accounts.  Representatives  from  the 
commercial  banking  industry  are  assist- 
ing in  the  development  of  these  guide- 
lines. 

The  functions  of  the  State  Rationing 
OflBces  and  Local  Rationing  Boards  re- 
main essentially  as  proposed.  Hardship 
allotments  could  be  made  by  Local  Ra- 
tioning Boards  to  handicapped  persons; 
low-income,  long  distance  commuters; 
migrant  workers;  and,  as  discussed  in 
mone  detail  below,  certain  persons  en- 
gaged in  household  moves.  Other  hard- 
ship needs  could  also  be  handled  through 
the  Local  Rationing  Boards. 

The  regulations  adopted  today  include 
the  limited  diesel  fuel  rationing  program 
as  proposed.  Eligible  individuals  would 
use  their  allotments  of  gasoline  ration 
coupons  for  their  diesel  fuel  require- 
ments. Firms  which  have  an  allocation 
level  under  the  middle  distillate  alloca- 
tion program  and  which  operate  dlesel- 
powered  vehicles  would  be  Issued  a  diesel 
fuel  entitlement  card  for  each  such  ve-' 
hide,  to  be  used  at  the  time  of  purchase 
of  diesel  fuel  at  a  retail  sales  outlet.  The 
entitlement  card  would  be  linked  to  a 
ratk)n  credit  account  maintained  by  FEA 
for  all  firms  purchasing  diesel  fuel  at 
retail  sales  outlets.  A  firm  having  an  en- 
titlement card  would  be  able  to  purchase 
volumes  of  diesel  fuel  comparable  to  what 
it  would  be  entitled  to  receive  under  the 
allocation  level  established  in  Subpart  G 
of  10  CFR  Part  211  (the  Mandatory  Pe- 
troleum Allocation  Regulations),  but 
without  application  of  an  allocation 
fraction. 

The  regulations  adopted  today  contain 
several  modifications  to  the  proposed 
regulations.  The  most  significant  changes 
are  the  following: 

RelatioTiship  of  allocation  to  rationing 
and  maintenance  of  base  period  supplier/ 
puTcfiaser  relationships.  As  proposed,  the 
regulations  included  provisions  for  the 
allocation  of  gasoline  from  suppliers  to 
wholesale  purchaser-resellers  utilizing 
the  bulk  of  the  allocation  concepts  cur- 
rently contained  in  10  CFR  Part  211.  The 
existing  allocation  program  would  have 
been  substantially  modified  by  eliminat- 
ing the  concept  of  supplier/purchaser 
relationships  between  suppliers  and  ulti- 
mate consimiers. 

FEA  determined  that  it  was  preferable 
to  continue  to  require  the  maintenance 
of  base  period  supplier/purchaser  rela- 
tionships between  supphers  and  bulk 
pxirchasers  of  gasoline.  Incorporation  of 
this  concept  essentially  adopts  all  of  10 
CFR  Part  211  as  it  relates  to  the  alloca- 
tion of  motor  gasoline.  This  being  so, 
there  is  no  longer  any  need  to  set  forth 
separate  gasoline  allocation  regulations 
in  the  Rationing  Contingency  Plan  since 
the  allocation  regulations  as  set  forth 
in  10  CFR  Part  211  are  adequate. 

Dn  reaching  the  decision  to  require  the 
maantenance  of  base  period  supplier/ 
purchaser  relationships  between  sup- 
pliers and  bulk  purchasers  of  gasoline, 
FEA  believed  that  It  would  make  little 
sense  to  provide  ration  rights  to  bulk 


purchasers  of  gasoline  without  requiring 
their  historical  suppliers  to  supply  them 
with  their  pro-rata  share  of  gasoline. 
Therefore,  the  existing  requirement  that 
a  bulk  purchaser's  base  period  supplier 
must  continue  to  supply  the  bulk  pur- 
chaser is  included  in  the  Rationing  Con- 
tingency Plan.  This  concept  is  effectuated 
by  permitting  the  allocation  program  in 
10  CFR  Part  211  to  operate  as  currentl} 
in  effect  and  to  tie  ration  credit  levels  to 
the  allocation  levels  set  forth  in  Subpart 
P  of  the  Mandatory  Petroleum  Allocation 
Regulations. 

It  should  be  noted  that  the  obligation 
of  a  supplier  to  continue  to  supply  its 
base  period  customers  applies  only  to 
those  customers  which  are  bulk  pur- 
chasers as  defined  in  10  CFR  211.102. 
Firms  (including  individuals)  which  are 
not  bulk  purchsusers  will,  of  course,  be 
entitled  to  receive  allotments  of  ration 
rights,  but  such  purchasers  are  not  en- 
titled to  an  allocation  level  and  do  not 
have  supplier/purchaser  relationships 
which  mtist  be  maintained  for  the  dura- 
.tion  of  the  Mandatory  Petroleum  Alloca- 
tion Program. 

In  making  allotments  to  firms  entitled 
to  a  ration  credit  level,  the  FEA  will  de- 
posit ration  rights  into  such  firms'  pri- 
mary ration  credit  accounts  in  amounts 
equal  to  the  volume  of  gasoline  those 
firms  would  be  entitled  to  receive  imder 
the  allocation  regulations  as  modified  at 
the  time  rationing  becomes  effective, 
whether  or  not  those  firms  qualified  as 
bulk  purchasers.  Also,  the  number  of  ra- 
tion rights  allotte*  to  such  firms  will  be 
calculated  without  the  application  of  an 
allocation  fraction.  For  example,  a  firm 
entitled  to  an  allocation  level  of  100  per- 
cent of  base  period  use  subject  to  an  allo- 
cation fraction,  which  had  a  base  period 
use  of  10,000  gallons  of  gasoline  and 
whose  suppUer  is  applying  an  allocation 
fraction  of  0.9,  would  have  an  allocation 
entitlement  of  9,000  gallons  of  gasoline 
(10,000  gallons  base  period  use  xO.9  frac- 
tion =9,000  gallons) .  The  number  of  ra- 
tion rights  which  FEA  would  allot  to  that 
firm,  however,  would  be  10,000  since  that 
is  100  percent  of  the  firm's  base  period 
use. 

As  proposed,  the  rationing  regulations 
established  three  gasoline  ration  credit 
levels  depending  on  the  end  use  of  the 
gasoline — 100  percent  of  current  require- 
ments, 100  percent  of  base  period  use. 
and  90  percent  of  base  period  use.  The 
regulations  then  specified  the  types  of 
end  uses  which  qualified  for  each  ration 
credit  level.  Since  the  ration  credit  levels 
are  now  tied  to  the  allocation  levels,  set 
forth  in  the  Mandatory  Petroleum  Allo- 
cation Regulations,  the  ration  credit  to 
be  allotted  to  a  particular  firm  will  be 
based  on  the  allocation  levels  in  Sub- 
part F  of  10  CFR  Part  211  as  amended 
at  the  time  rationing  begins.  Also,  the 
definitions  of  the  various  end  uses  (e.g.. 
Department  of  Defense  use,  agricultural 
production,  sanitation  services,  etc.) 
shaU  be  the  definitions  set  forth  in  10 
CFR  211.51  as  amended  at  the  start  of 
the  rationing  program  as  discussed 
below. 

Definitions  and  ration  credit  levels. 
As  indicated  above,  the  definitions  of 
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end  uses  of  gasoline  for  purposes  of  the 
rationing  regulations  shall  be  the  same 
as  set  forth  for  the  allocation  regula- 
tions. It  is  anticipated  that,  if  the  ra- 
tioning regtilations  are  put  into  effect, 
the  definitions  of  the  following  terms 
will  be  changed  as  indicated. 

The  definition  of  "Department  of  De- 
fense use"  would  be  modified  from  the 
proposed  definition  to  substitute  "na- 
tional defense  operations"  for  "strategric 
defense  operations"  in  recognition  of 
the  difficulty  ofBeparating  strategic  ac- 
tivities from  other  essential  national 
defense  acUvities. 

The  defimtion  of  "agricultural  produc- 
tion" would  also  be  modified.  The  new 
definition  would  permit  firms  producing 
essential  food  for  human  consiunption 
to  be  eligible  for  100  percent  of  current 
requirements  for  gasoline  for  their  es- 
sential food  producing  activities,  with 
non-essential  food  production  and  all 
non-food  agricultural  activities  eligible 
for  90  percent  of  base  period  use.  FEA 
recognizes  that  the  use  of  Standard  In- 
dustrial Classification  (SIC)  codes  is  an 
imperfect  means  of  distinguishing  es- 
sential foods  from  non-essential  foods, 
but  feels  that  other  definitions  of  essen- 
tial foods  would  lead  to  greater  problerris 
of  definition  and  interpretation  than  the 
SIC  codes. 

The  definition  of  "emergency  services" 
would  be  modified  to  include  emergency 
road  services,  including  ^snow  removal, 
and  the  repair  of  essential  public 
utilities. 

The  definition  of  "passenger  transpor- 
tation services"  would  be  restricted  to 
include  only  vehicles  with  a  manufac- 
turer's seated -capacity  rating  of  greater 
than  10  persons,  coimting  the  driver. 
FEA  has  chosen  to  exclude  taxicabs  on 
the  gorunds  that  taxicabs  can  achieve 
gasoline  savings  through  reduced  cruis- 
ing, increased  use  of  taxi  stands,  and 
greater  use  of  radio  call  equipment.  Car- 
pool  vehicles  would  benefit  from  the 
pooled  ration  coupon  allotments  of  all 
drivers  sharing  the  pool  vehicle. 

The  definition  of  "telecommunications 
services"  would  be  changed  to  delete  the 
reference  to  "periods  of  substantial  dis- 
ruption of  normal  service"  and  to  exclude 
sales  and  routine  administrative  activ- 
ities. 

The  definition  of  "sanitation  services" 
would  be  changed  to  delete  reference  to 
"during  emergency  conditions." 

It  is  FEA's  current  view  that  the  defi- 
nitions described  above  would  read  as 
follows : 

"Department  of  Defense  use"  means 
those  activities  of  the  United  States 
armed  forces  directly  connected  with  smd 
essential  to  national  defense  ooerations 
excluding  administrative  activities. 

"Agricultural  production"  means:  (a) 
all  of  the  activities  classified  under  the 
industry  code  numbers  specified  below,  as 
set  forth  in  the  Standard  Industrial 
Classification  Manual,  1972  Edition : 

Oil      Cash    Grains    (excluding   0119.    Cash 
Grains  Not  Elsewhere  Classified  i 

0133  Sugar  Crops 

0134  Irish  Pototoes 

016      Vegetables  and  Melons 


017      Fruits  and  Tree  Nuts  (excluding  vme- 

yards » 
0182    Pood  Crops  Grown  Under  Cover 
021       Livestock,  except  Dairy.  Poultry,  and 

Animal  Specialties  (excluding  0214. 

Sheep  and  Goats) 

024  Dairy  Farms 

025  Poultry  and  Eggs 

091  Commercial  Pishing  (excluding  0919. 
Miscellaneous  Marine  Products) 

201  Meat  Products 

202  Dairy   Products    (excluding   2024,   Ice 

cream  and  Frozen  Desserts) 

203  Canned  and  Preserred  Fruits  and  Veg- 

etables 
204 1     Flour  and  ©ther  Grain  Mill  Products 

2043  Cereal  Breakfa.st  Foods 

2044  Rice  Milling  (except  Brewers'  Rice) 

2045  Blended  and  Prepared  Flour 

205  Bakery  Products  (except  dessert  prod- 
ucte  such  as  pastries,  pies,  cookies 
and  cakes ) 

2061  Cane  Sugar.  Except  Refining  Only 

2062  Cane  Sugar  Refining 

2063  Beet  svigar 

209  Miscellaneous  Pood  Preparations  and 
Kindred  Products: 

(b)  The  following  activities  classified 
in  the  industry  code  numbers  specified 
below,  but  onU'  to  the  extent  that  they 
relate  to  production  (including  transpor- 
tation) of  food  for  human  consumption: 


0119 
0139 

0181 


019 

0214 

027 

029 

071 

072 

0741 

0751 

076 
0849 


0919 
092 

147 

2046 
2048 


207 
2819 

286 


287 
421 


497 


Cash  Graliis.  Not  Elsewhere  Classified 

Field  Crops.  Except  Cash  Grains.  Not 
Elsewhere  Classified 

Ornamental  Floriculture  and  Nursery 
Products  (limited  to  vegetable  seed 
production  and  growing  of  fruit 
sttKiks) 

General  Farms.  Primarily  Crop 

Sheep  and  Goats 

Animal  Specialties 

General  Farms,  Primarily  Llvestoclt 

Sou  Preparation  Services 

Crop  Services 

Veterinary  Services  for  livestock.  Ex- 
cept Animal  Specialties 

Livestock  Services.  Except  Services  for 
Animal  Specialties 

Farm  Labor  and  Management  Services 

Gathering  of  Forest  Products,  Not 
Elsewhere  Classified  (limited  to 
gathering  of  maple  sap ) 

Miscellaneous  Marine  Products 

Fish  Hatcheries  and  Preserves 

Chemical  and  Fertilizer  Mineral 
Mining 

Wet  Corn  Milling 

Prepared  Feeds  and  Feed  Ingredients 
for  Animals  and  Fowls.  Not  Else- 
where Classified 

Fats  and  Otis 

Industrial  Inorganic  Chemicals,  Not 
Esewhere  Classified 

Industrial  Inorganic  Chemicals  (lim- 
ited to  pesticides  and  intermediates 
for  the  manufacture  of  pesticides ) 

Agricultural  Chemicals 

Trucking,  Local  and  Long  Distance 
(limited  to  trucking  of  fresh  pro- 
duce, perishable  foods,  livestock  and 
poultry » 

Irrigation  Systems 


"Emergency  services"  means  fire  fight- 
ing, emergency  ixjlice  activities  (exclud- 
ing routine  activities  > .  emergency  medi- 
cal services,  emergency  repair  of  essen- 
tial public  utilities,  and  emergency  road 
services  including  snow  removal. 

"Passenger  transportation  services" 
means  <ai  surface  passenger-carrying 
services  and  facilities  (excluding  water 
and  rail  transportation)  which  serve  the 
general  public,  whether  publicly  or  pri- 


vately owned,  excluding  vehicles  with  a 
maufacturers  seated -capacity  rating  of 
ten  (10)  or  fewer  persons,  counting  the 
driver;  (b>  bus  transportation  of  pupils 
to  and  from  school. 

"Sanitation  services"  means  the  col- 
lection and  disp>osal  for  the  general  pub- 
Uc  of  solid  wastes,  whether  by  public  or 
private  entities,  and  the  maintenance, 
operation  and  repair  of  liquid  purifica- 
tion and  waste  facilities.  Sanitation  serv- 
ices also  includes  the  provision  of  water 
supply  ser\'ices  by  public  utilities, 
whether  privately  or  publicly  owned  or 
operated. 

"Telecommunications  services"  means 
the  repair,  operation,  and  maintenance 
of  voice,  data,  telegraph,  video,  and  simi- 
lar communications  services  to  the  pub- 
lic by  a  communications  common  carrier, 
excluding  sales  and  routine  administra- 
tive activities. 

With  respect  to  regulations  dealing 
with  ration  credit  levels,  it  was  proposed 
that  non-governmental  firms  not  other- 
wise accorded  a  ration  credit  level  would 
be  given  a  level  of  90  percent  of  base 
period  use  if  they  reported  gasoline  as  an 
expense  to  the  Internal  Revenue  Service 
or  were  engaged  in  religious,  charitable, 
educational  or  other  eleemosynary  ac- 
tivities. Because  gasoline  is  not  always 
reported  as  a  separate  expense  but  rather 
is  included  usually  in  overall  business  ex- 
penses, FEA  currently  anticipates  that 
the  regulations  on  allocation  levels  in  10 
CFR  211.103  would  be  amended  to  pro- 
vide an  allocation  level  of  90  percent  of 
base  period  use  (subject  to  an  all<x;a- 
tion  fraction  >  for  nongovernmental  uses 
by  firms  not  otherwise  accorded  an  allo- 
cation level  which  include  gasoline  as  an 
expense,  whether  or  not  separately  iden- 
tified, on  schedules  or  forms  filed  with 
the  Internal  Revenue  Service.  Ninety 
percent  of  base  period  use  (subject  to 
an  allocation  fraction*  would  be  the 
allocation  level  proposed  for  religious, 
charitable,  educational  or  other  eleo- 
mos\-nary  activities  not  otherwise  ac- 
corded an  allocation  level. 

It  is  anticipated  that  at  the  time  ra- 
tioning would  be  put  into  effect  the  allo- 
cation levels  currently  in  10  CFR  211.103 
for  cargo,  freight  and  mail  hauling  by 
truck,  aviation  ground  support  vehicles 
and  equipment,  industrial  use,  commer- 
cial use.  govemmentar  use  and  social 
service  agency  use  would  all  be  subsumed 
within  the  allocation  level  for  all  other 
non-governmental  uses  not  otherwise 
accorded  an  allocation  level  (90  percent 
of  base  period  use  subject  to  an  alloca- 
tion fraction  > .  Ration  credit  levels  would 
be  the  same  as  the  allocation  levels  with- 
out application  of  a  fraction.  As  in  the 
case  of  all  other  currently  anticipated 
amendments  to  the  allocation  regula- 
tions, these  amendments  would  be  sub- 
ject to  public  comment  and  further  con- 
sideration by  FEA  before  any  of  them 
were  adopted. 

Based  on  the  revised  definitions  of  end 
use  activities  described  above,  it  is  cur- 
rently anticipated  that  the  allocation 
levels  in  10  CFR  211.103  would  be 
amended  at  the  time  rationing  is  im- 
plemented    to     refiect     the     following 
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changes  In  order  of  precedence  of  end 
uses: 

<1)  Ojie  hundred  percent  of  current 
requirements  inot  subject  to  an  alloca- 
tion fraction).  Department  of  Defense 
use;  Agricultural  production;  Emer- 
gency services;  and  Passenger  transpor- 
tation services. 

«2)  One  hundred  percent  of  base  pe- 
riod use  (subject  to  an  allocation  frac- 
tion) .  Telecommunication  services;  San- 
itl^tion  services;  and  Energy  production. 

«3>  Ninety  percent  of  base  period  use 
<s!ib;ecf  to  an  allocation  fraction).  All 
ether  government  uses;  All  other  uses  by 
firms  which  include  gasoline  as  an  ex- 
pense, whether  or  not  separately  identi- 
fied, on  schedules  or  forms  filed  with  the 
Internal  Revenue  Senice:  and  All  other 
uses  for  religious,  charitable,  educational 
or  other  eleemosynary  purposes  not 
otherwise  accorded  a  ration  credit  level. 

Ration  credit  levels  for  all  of  the  fore- 
going uses  would  be  the  same  as  the 
suggested  allocation  levels  but  without 
application  of  an  allocation  fraction. 

The  definitions  of  "firm"  and  "retail 
sales  outlet",  which  are  adopted  in  the 
rationing  regulations  issued  today,  would 
reQuire  amendment  to  conform  to  the 
definitions  used  In  the  Mandatory  Pe- 
troleum Allocation  Regulations.  The 
definition  of  "firm"  specifies  that  the 
various  departments,  agencies,  ofiBces 
and  instriunentalities  of  the  Federal 
Government  are  to  be  treated  as  sepa- 
rate Anns  since  the  Federal  Government 
does  Aot  have  centralized  records  wMh 
respect  to  gasoline  consumption.  The  de- 
finition of  "retail  sales  outlet"  has  been 
ncuTowed  from  the  meaning  originally 
proposed  so  as  to  make  It  clecu-  that  the 
entity  to  which  that  term  applies  is 
clearly  understood  to  be  the  typical  serv- 
ice station  where  sales  of  gasoline  are 
made  to  owners  of  passenger  cars  and 
trucks.  The  term  does  not  refer  to  rack 
sales  by  jobers  or  refiners  to  commercial 
accounts.  To  qualify  as  a  retail  sales  out- 
let, the  maximum  amoimt  of  fuel,  either 
gasoline  or  diesel  fuel,  which  could  be 
pumped  into  a  vehicle's  fuel  tanks  would 
be  130  gallons.  The  volume  of  130  gallons 
was  chosen  because  it  was  FEA's  under- 
standing that  that  is  the  maximum  fuel 
tank  size  of  any  vehicle  for  which  fuel 
would  be  purchased  at  a  service  station. 

Alaska  Natives.  In  response  to  a  unique 
situation  in  the  State  of  Alaska,  the  defi- 
nition of  the  term  "eligible  individuals" 
has^  been  modified  to  include  Alaska 
Natives  of  at  least  age  16  who  have  no 
driver's  permit  but  who  use  gasoline  in 
snowmobiles,  boats,  or  other  vehicles  or 
tools.  Persons  other  than  Alaska  Natives 
who  are  similarly  situated  should  apply 
to  their  local  Rationing  Board  for  assist- 
ance. 

Invalidation  of  ration  coupons.  Sev- 
eral comments  addressed  the  proposed 
provisions  as  to  the  invalidation  of  ra- 
tion coupons.  Under  the  regulation  issued 
today,  FEA  could  declare  a  particular 
series  of  ration  coupons  invalid.  Invali- 
dation would  occur  only  where  there  Is 
evidence  of  counterfeiting  or  other  se- 
vere threat  to  the  integrity  of  a  par- 
ticular ration  coupon  series.  Invalida- 


tioo  would  only  occtu*  after  su£Bcient  ad- 
vance notification  to  the  public.  It  is 
not  anticipated  that  FEA  would  exercise 
this  authority  except  in  the  most  se- 
vere situation.  FEA  recognizes  that  the 
■authority  to  invalidate  a  coupon  series 
may  affect  the  operation  of  the  ration 
rights  exchange  market.  This  provision, 
however,  which  would  be  exercised  only 
upon  sufficient  advance  notice  and  only 
when  the  circumstances  clearly  require 
its  exercise,  is  essential  to  protect  ration 
coupon  integrity.  Since  it  is  unlikely  that 
in\iELlidation  would  ever  be  required,  it 
would  have  minimal  impact  on  the  ra- 
tion rights  exchange  market. 

Base  period  use  for  vehicle  rental  com- 
panies. There  was  considerable  comment 
with  respect  to  the  special  meaning  of 
"base  period  use"  for  vehicle  rental  com- 
panies. As  proposed,  and  adopted,  the 
bqse  period  use  for  a  vehicle  rental  com- 
pany includes  volumes  of  gasoline  pur- 
chased or  obtained  by  a  vehicle  rental 
company  for  its  direct  use  but  not  in- 
cluding any  volumes  used  by  the  vehicle 
rental  company's  customers.  Concern 
was  expressed  that  customers  which  have 
long-term  leases  with  vehicle  rental  com- 
panies would  not  have  available  the  in- 
formation to  determine  their  base  period 
use  for  rented  vehicles.  It  was  also  sug- 
gested that  vehicle  rental  companies 
should  be  able  to  include  in  their  base 
pepod  use  those  volumes  which  were 
supplied  to  all  customers  who  leased  ve- 
hicles during  the  base  period  since  the 
veliicle  rental  company  supplies  the  gas- 
oline as  part  of  an  overall  service.  FEA 
beUeves  that  vehicle  rental  companies 
should  experience  little  dififlculty  in  sup- 
plying base  period  consumption  infor- 
mation to  their  customers.  With  this  in- 
formation, the  lessee  can  apply,  as  would 
any  other  firm,  to  establish  a  base  period 
use). 

To  the  extent  that  a  vehicle  rental 
company  supplies  gasoline  as  part  of  its 
overall  service  to  a  customer,  that  ve- 
hicle rental  company  would  be  acting  as 
a  wholesale  purchaser-reseller  of  gaso- 
line. If  a  vehicle  rental  company  wishes 
to  acquire  supplies  from  its  supplier  of 
gasoline  to  enable  the  rental  company 
to  continue  this  service  activity,  the 
rental  company  would  have  to  open  a 
redemption  account  and  pay  for  its  pur- 
chases like  any  other  wholesale  pur- 
chaser-reseller. 

The  regulations  permit  a  vehicle  rental 
company  to  require  advance  payment  of 
ration  rights  by  a  lessee.  For  example,  a 
vehicle  rental  company  could  require  its 
lease  customer  to  issue  to  the  rental  com- 
pany on  the  first  day  of  each  month  a 
ration  credit  check  for  the  estimated 
amount  of  gasoline  the  lessee  would  use 
during  a  month.  The  vehicle  rental  com- 
pany would  then  be  able  to  deposit  this 
ration  credit  check  into  its  redemption 
account  and  still  be  able  to  issue  a  re- 
demption check  to  its  supplier  within  10 
days  of  receipt  of  the  gasoline  from  its 
supplier.  The  vehicle  rental  company 
would  obviously  have  to  adjust  the 
ampiuit  of  the  next  succeeding  ration 
credit  check  to  be  requested  from  the 
customer  to  refiect  the  difference  in  the 

t 


estimated  amount  of  gasoline  for  which 
it  received  a  ration  credit  check  and  the 
actual  volumes  of  gasoline  supplied  to 
the  customer. 

Base  period  use  for  firms  with  inde- 
pendent sales  representatives.  As  pro- 
posed, the  Rationing  Contingency  Plan 
permitted  firms  having  commissioned 
direct  sales  representatives  to  include  in 
their  base  period  uses  the  volumes  of 
gasoline  used  in  the  sales  activities  of  the 
firms'  commissioned  direct  sales  repre- 
sentatives. On  the  basis  of  comments  re- 
ceived, the  regulations  adopted  today 
deal  with  independent  sales  representa- 
tives rather  than  commissioned  sales 
representatives.  The  regulation  has  also 
been  modified  to  define  more  precisely 
the  method  by  which  such  firms  may  in- 
clude their  representatives'  gasoline  vol- 
umes in  determining  base  period  use. 
Those  representatives  associated  with 
the  firm  during  the  base  period  may,  if 
they  themselves  would  otherwise  qualify 
as  firms,  agree  with  the  firm  to  have 
their  base  period  uses  included  in  the 
firm's  base  period  use  provided  the  rep- 
resentatives certify  to  the  firm  in  writing 
the  amount  of  their  base  period  uses  and 
that  they  have  not  and  will  not  include 
such  base  period  uses  in  any  application 
to  any  other  firm  or  to  FEA. 

New  representatives  may  agree  with 
the  firm  to  have  base  period  uses  for 
their  needs  included  in  the  firm's  total 
base  period  use.  The  volume  to  be  in- 
cluded for  each  such  new  representative 
would  be  the  amoiuit  of  gasoline  equal 
to  the  average  of  all  other  such  repre- 
sentatives' base  period  uses  in  the  same 
period.  Sales  representatives  who  have 
entered  into  an  agreement  pursuant  to 
the  special  regulation  establishing  base 
period  use  for  firms  having  independent 
sales  representatives  would  receive  their 
ration  rights  directly  from  the  firm. 

A  firm  which  includes  existing  and 
new  independent  sales  representatives 
in  the  firm's  base  period  use  must  sub- 
mit a  monthly  report  to  FEA  indicating 
the  number  of  such  representatives  in- 
cluded in  the  firm's  base  period  use,  and 
the  corresponding  base  period  gasoline 
volumes,  broken  down  by  market  area  or 
other  basis  to  be  specified  by  FEA,  The 
firm  must  also  agree  to  make  its  records 
available  at  its  headquarters  office  for 
FEA  audit. 

Discrimination  between  purchasers. 
The  proposed  regulations  included  a  pro- 
vision (proposed  8  700.51)  which  would 
have  prohibited  a  supplier  from  dis- 
criminating between  purchasers.  This 
provision  has  been  eliminated  since  to 
some  extent  a  supplier  must  discriml- 
nate  in  favor  of  its  base  period  customers 
which  are  bulk  purchasers  of  gasoline.  In 
addition,  FEA  believes  10  CFR  210.62  al- 
ready prohibits  discrimination  among 
purchasers  of  allocated  products  where 
such  acts  would  circumvent  the  objec- 
tives of  the  EPAA.  Therefore,  the  regu- 
lations adopted  today  do  not  contain  an 
explicit  provision  against  discrimination 
among  purchasers. 

A  supplier  must  accept  from  a  con- 
sumer valid  ration  coupons  which  are 
tendered  as  evidence  of  entitlement  to 
redeem  gasoline  if  they  are  offered  at  the 
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time  of  sale.  A  firm,  including  a  supplier, 
may  accept  a  ration  credit  check,  but  the 
burden  of  accepting  a  check  for  which 
there  are  insufficient  ration  credits  is  on 
the  payee,  who  will  be  responsible  for 
acquiring  valid  ration  rights  to  cover  any 
deficiency.  Of  course,  except  for  a  firm 
entitled  to  a  ration  credit  level  of  100 
percent  of  current  requirements,  anyone 
who  issues  a  ration  credit  check  for 
which  there  are  insufficient  credits  in  the 
owner's  ration  credit  account  will  be  in 
violation  of  the  Mandatory  Gasoline  and 
Diesel  Fuel  Rationing  Regulations.  See 
10  CFR  500.42(e)  and  500.43(d). 

Procedural  amendments.  At  the  time 
rationing  is  implemented,  in  addition  to 
the  amendments  to  the  Mandatory 
Petroleum  Allocation  Regulations  al- 
ready discussed,  amendments  would  be 
proposed  to  the  Administrative  Proce- 
dures and  Sanctions,  10  CTR  Part  205.  to 
provide  the  necessary  procedures  in  Sub- 
part Q  of  that  part  for  the  administra- 
tion of  those  sections  of  the  rationing 
program  delegated  to  the  various  States 
and  Local  Rationing  Boards.  10  CFR  Part 
205  would  also  be  amended  to  subject 
violations  of  the  rationing  program  to 
the  various  remedial  provisions,  includ- 
ing sanctions  set  forth  in  that  part.  Pub- 
lic comment  would  be  sought  when  these 
amendments  are  proposed. 

Impact  on  tourism.  Representatives  of 
the  tourist  industry  were  concerned  that 
the  Rationing  Contingency  Plan  would 
have  a  severe  and  adverse  Impact  upon 
their  businesses.  FEA  agrees  that,  dming 
a  period  in  which  rationing  is  in  effect,  it 
is  likely  that  there  would  be  substantial 
impact  on  the  tourist  industry.  However, 
the  cause  for  the  disruption  would  not 
be  the  rationing  program,  but  rather 
would  be  the  lack  ol  available  gasoline 
and  the  need  to  structure  that  program 
so  that  priority  uses  receive  equitabjle 
treatment.  ■* 

FEA  believes  that  the  implementation 
of  rationing  diulng  a  period  of  shortage 
will  in  fact  be  of  value  to  the  tourist 
industry.  Because  the  issuance  of  ration 
coupdns  and  ration  credits  is  determined 
by  the  actual  supply  of  gasoline,  holders 
of  ration  rights  will  be  reasonably  certain 
of  finding  available  supplies  as  they 
travel  throughout  the  United  States. 
Thus,  the  fear  of  being  unable  to  locate 
supplies  during  a  trip  to  another  section 
of  the  coimtry  will  be  greatly  reduced 
since  if  one  has  ration  rights,  there 
should  be  available  product  wherever  he 
travels.  However,  the  rationing  program 
cannot  overcome  the  probable  psycho- 
logical impact  of  the  shortage  on  most 
drivers  who  will  understandably  attempt 
to  conserve  their  ration  rights  for  periods 
of  emergency  or  other  unexpected  needs, 
which  in  all  likelihood  will  mean  that 
most  drivers  will  not  engage  in  what  they 
perceive  to  bo  non-essential  activities. 
FEA  emphasizes  that  this  would  be  a 
consequence  of  a  gasoline  shortage  and 
not  of  the  Rationing  Contingency  Plan. 

Hardship  allotments  for  persons  en- 
gaged in  household  moves.  Several  per- 
sons commented  that  there  should  be  a 
proYlsion  for  granting  an  allotment  of 
ration  rights  from  the  State  Hardship 


Reserves  for  persons  who  must  make 
household  moves.  It  was  pointed  out  that 
without  such  a  provision,  a  household 
would  be  forced  to  use  the  services  of  a 
commercial  moving  company  or  would 
have  to  absorb  the  cost  of  purchasing 
ration  rights  on  the  ration  rights  ex- 
change market  sufficient  to  meet  the 
needs  of  the  vehicle's)  involved  in  the 
move.  Since  many  persons  must  move 
themselves  because  they  cannot  afford 
either  of  these  alternatives,  they  would 
be  effectively  barred  from  moving.  To 
avoid  this  imdesirable  result,  provisions 
have  been  included  for  such  households 
to  seek  additional  ration  rights  from  the 
State  Hardship  Reserves. 

Adjustments  to  base  period  use.  In  the 
proposed  regulations,  there  were  provi- 
sions that  firms  entitled  to  a  ration  credit 
level  would  have  their  base  period  uses 
adjusted  downward  if  their  requirements 
for  gasoline  decreased  by  25  percent  as 
compared  to  volumes  used  during  the 
Ijase  period.  Since  the  regulations  as 
adopted  today  tie  ration  credit  levels  to 
allocation  levels,  it  is  appropriate  that 
the  adjustment  for  decreased  base  period 
use  be  determined  by  the  provisions  of 
10  CFR  211.13.  Any  increase  in  base  pe- 
riod use  accorded  a  firm  pursuant  to  10 
CFR  211.13  would,  of  course,  serve  to 
increase  the  base  period  use  for  purposes 
of  the  Rationing  Contingency  Plan.  It 
is  anticipated  that  if  rationing  were  im- 
plemented, FEA  would  propose  to  amend 
10  CFR  211.13  to  increase  the  threshold 
for  unusual  growth  from  ten  percent  to 
twenty  percent. 

Allocation  entitlements  for  the  con- 
struction industry  would  continue  to  be 
subject  to  the  special  provisions  of  10 
CFR  211.27.  The  base  period  use  for  allo- 
cation purposes  which  is  established  for 
a  sp>eciflc  construction  project  will  serve 
as  the  base  period  use  for  calculation  of 
the  ration  credit  allotment. 

Current  requirements.  In  the  notice  of 
proposed  rulemaking,  FEA  sought  c<Mn- 
ments  with  respect  to  retaining  the  con- 
cept of  providing  100  percent  of  current 
requirements  for  selected  end  uses.  Those 
persons  addressing  this  issue  supported 
the  continuation  of  the  concept  for  those 
uses  of  clearly  high  priority.  Therefore, 
the  concept  of  providing  100  percent  of 
current  requirements  to  certain  end-uses 
will  be  continued. 

To  prevent  an  inequity  in  the  opera- 
tion of  the  ration  rights  exchange  mar- 
ket, a  new  provision  has  been  added  to 
prevent  firms  entitled  to  a  ration  credit 
level  of  100  percent  of  current  require- 
ments from  overdrawing  their  ration 
credit  accounts  in  excess  of  their  true 
needs  and  selling  the  unneeded  volume 
of  ration  rights  on  the  ration  rights  ex- 
change market.  As  adopted,  the  regula- 
tions provide  that  the  FEA  will  deposit 
into  the  primary  ration  credit  account  of 
a  firm  entitled  to  a  ration  credit  level  of 
100  percent  of  current  requirements  a 
volume  of  ration  credits  equal  to  100  per- 
cent of  such  firm's  base  period  use.  If 
that  firm  needs  less  than  100  percent  of 
its  base  period  use,  it.  like  any  other  firm, 
may  sell  the  remaining  ration  rights  on 
the  ration  rights  exchange  market.  How- 


ever, if  a  firm  entitled  to  100  percent  of 
current  requirements  needs  greater  than 
100  percent  of  its  base  period  use,  it  may 
overdraw  its  account  to  the  extent  of  its 
actual  needs.  The  resulting  overdraft  will 
be  recorded  at  the  FEA  Regional  Proc- 
essing Center  at  which  time  FEA  will 
credit  a  supplemental  raticm  credit  allot- 
ment to  the  firm's  account  to  offset  the 
overdraft.  In  succeeding  months,  FEA 
w  ill  again  allot  to  such  firm  100  percent 
of  its  base  period  use,  and  if  necessary, 
that  firm  may  again  overdraw  its  ration 
credit  account  without  penalty  so  long  as 
the  overdraft  is  used  to  reach  100  percent 
of  the  ciurent  requirements  of  that  firm. 
However,  any  firm  which  overdraws  its 
ration  credit  account  to  meet  100  percent 
of  its  current  requirements  may  not 
thereafter  sell  any  of  its  ration  rights  in 
the  ration  rights  exchange  market.  FEA 
will  monitor  those  firtns  which  overdraw 
their  ration  credit  accounts  to  assure 
that  such  firms  are  not  participating  in 
the  ration  rights  exchange  market  and 
need  the  additional  ration  rights  to  sat- 
isfy those  activities  accorded  a  ration 
credit  level  of  100  percent  of  current 
requirements. 

State  and  Local  Rationing  Offices.  Al- 
though there  wras  some  disagreement, 
there  was  general  acceptance  of  the  pro- 
posed regulations  which  set  forth  the 
roles  of  the  State  and  Local  Rationing 
Office.  Therefore,  the  regulations  adopted 
today  are  essentially  the  same  as  the 
regulations  proposed.  The  criteria  for 
delegation  of  authority  to  State  Ration- 
ing Offices  will  not  be  addressed  until  the 
Congress  approves  the  rationing  plan. 
FEA  will  seek  additional  public  partici- 
pation in  shaping  the  criteria  for  delega- 
tion of  authority  to  State  Raticming  Of- 
fices after  Congressional  approval  hsis 
been  obtained  for  the  remainder  of  the 
Rationing  Contingency  Plan. 

Mid-period  eligibiUty.  It  was  suggested 
that  there  would  be  an  inequity  if  an 
eligible  individual  with  a  valid  driver's 
permit  failed  to  obtain  his  ration  coupons 
by  the  first  day  of  rationing  and  there- 
after was  prohibited  trom  obtaining  ra- 
tion coupons  for  that  ration  period.  To 
permit  fiexibility  to  cope  with  such  a  situ- 
ation, the  regulations  adopted  today  per- 
mit FEA  to  declare  a  grace  period  during 
which  eligible  individuals  (including  new 
eligible  individuals)  will  be  given  addi- 
tional time  to  acquire  ration  coupons  for 
a  ration  period  already  in  progress,  as 
well  as  for  succeeding  ration  periods. 

Initial  redemption  account  credit.  As 
proposed,  the  rationing  regulations  did 
not  address  the  issue  of  how  a  retail  sales 
outlet  or  other  supplier  would  pay  its 
suppliers  for  initial  deliveries  of  gasoline. 
The  regulations  adopted  today  provide 
that  an  initlsd  redemption  account  credit 
would  be  entered  into  each  redemption 
account  when  the  redemption  account  Is 
opened  equal  to  the  greater  of  (1>  the 
amount  of  an  average  single  dehvery 
during  the  base  year  or  (2)  10  days'  av- 
erage gasoline  receipts  during  the  base 
year.  In  addition,  within  30  days  after 
the  start  of  rationing,  each  firm  would 
report  its  initial  inventorj-  levels  meas- 
ured on  the  first  day  of  rationing  before 
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any  sales  or  deliveries  are  made.  On  this 
report,  eacb  supidler  would  compute  its 
adjusted  redemption  account  credit 
which  would  be  equal  to  a  volume  of  an 
average  single  delivery  received  during 
the  base  year  or  ten  days'  average  re- 
ceipts In  the  base  year,  whichever  is 
greater,  plus  20  percent  of  total  gasoline 
Inventory  capacity,  minus  Inventory  on 
the  first  day  of  rationing.  If  the  result  of 
this  computation  is  less  than  zero,  the 
adjusted  redemption  accoimt  credit 
would  be  equal  to  zero. 

SpectaZ  redemption  account.  PEA  rec- 
ognizes that  there  are  some  suppliers  In 
remote  regions  in  the  United  States  (es- 
pecially In  Alaska)  which  are  subject  to 
infrequent  supply  schedules  or  which  are 
In  areas  subject  to  highly  seasonal  de- 
mand. These  suppliers  may  apply  to  PEA 
for  a  special  redemption  account  credit 
if  the  adjusted  redemption  account 
credit  computed  In  accordance  with  the 
immediately  preceding  paragraph  is  in- 
sufBdent  to  cover  actual  gasoline  receipts 
less  the  amount  of  ration  credits  and  re- 
demption checks  which  are  received  or 
expected  to  be  received  from  customers 
during  the  first  20  days  of  the  rationing 
program. 

Sales  by  retail  sales  outlets  to  custom- 
ers not  having  ration  rights.  There  was 
some  confusion  over  the  purpose  of  the 
provision  in  the  proposed  regiilations 
which  permits  a  retail  sales  outlet  to  sell 
gasoline  to  customers  without  requiring 
them  to  transfer  ration  rights  at  the  time 
of  sale.  The  purpose  of  the  provision  is  to 
peholt  a  retail  sales  outlet  at  its  option 
to~make  sales  to  customecs  without  ra- 
tion rights  on  the  a5;.sumption  that  the 
retail  sales  outlet  will  be  able  through 
purchase  of  ration  rights  from  the  ration 
rights  exchange  market  to  cover  those 
transitions.  The  retail  sales  outlet  must 
obtain  the  additional  ration  rights  with- 
in 10  days  of  making  a  sale  to  a  customer 
who  does  not  have  ration  rights.  The 
purpose  of  the  10-day  period  is  not  to 
p«!rmlt  thef  ustomer  who  purchases  from 
thifc  retail  sales  outlet  to  go  out  and  find 
ration  rights  and  then  present  them  to 
the  retail  sales  outlet.  The  customer  who 
purchases  from  a  retail  sales  outlet  with- 
out transferring  ration  rights  is  under 
no  obligation  to  return  ration  rights.  Pre- 
sumably such  a  customer  would  have 
paid  the  retailer  the  value  of  the  coupons 
required  for  the  sale  in  addition  to  the 
cost  of  the  gasoline  purchased.  The  ob- 
ligation is  on  the  operator  of  the  retail 
sales  outlet  to  either  collect  ration  rights 
at  the  time  of  sale  or  to  use  the  ration 
n^ts  exchange  market  and  obtain  the 
necessary  ration  rights  within  10  days 
of  having  made  the  sale. 

Excess  ccQuisition  of  product.  Several 
supplier.*!  commented  that  in  many  cases 
a  wholesale  purchaser-reseller  picks  up 
product  directly  from  its  supplier's  stor- 
age area  without  any  monitoring  by  the 
supplier's  personnel.  This  arrangement 
permits  a  customer  to  overdraw  his  en- 
titlement in  violation  of  the  Mandatory 
Petroleum  Allocation  Regulations.  It  was 
suggested  that  liability  for  such  excess 
acgolsltlons  be  placed  on  the  customer 
and  that  the  supplier  be  exonerated  from 
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any  such  violations.  Existing  regulatiorts 
(1#  CPR  211.25)  permit  suppliers  and 
wholesale  purchasers  to  agree  between 
auid  among  themselves  to  either  borrow 
from  future  allocations  or  defer  current 
allocations,  or  both,  on  a  volume  for  vol- 
ume basis  within  the  total  allocations 
for  one  calendar  year  as  long  as  such 
arrangements  do  not  result  in  an  invol- 
untary reduction  in  allocations  to  other 
wholesale  purchasers.  PEA  does  not  be- 
lieve it  would  be  in  the  best  interests  of 
the  Mandatory  Petroleum  Allocation 
Program  to  shift  responsibility  for  ad- 
herence solely  to  the  purchaser  when  the 
obligations  should  fall  equally  on  seller 
and  purchaser  to  comply  with  the  regu- 
latjOry  program.  If  the  supplier  is  con- 
ceiTied  that  its  customers  will  pick  up 
excess  supplies  of  product,  it  must  exer- 
cise prudent  judgment  and  station  per- 
sonnel at  its  storage^ea  to  prevent  such 
violations.  Jf 

Precedence  of  delivery.  Section  203(a) 
(1KB)  of  the  EPCA  requires  that  the 
gasoline  and  diesel  fuel  rationing  con- 
tingency plan  provide,  among  other 
things,  that  there  be  a  system  whereby 
end  users  may  obtain  gasoline  or  diesel 
fuel  in  precedence  to  other  classes  of 
end  users  not  similarly  situated.  In  the 
proposals  for  the  Rationing  Contingency 
Plfn,  a  provision  to  effectuate  this  pro- 
vision of  the  EPCA  was  not  included.  The 
regulations  adopted  today  contain  a  pro- 
vision which  requires  that  suppliers  who 
halve  ciistomers  who  would  be  accorded 
priority  one  status  under  10  CFR  211.10 
<ck  of  the  Mandatory  Petroleum  Alloca- 
tion Regulations  must  arrange  mutually 
acceptable  delivery  schedules  with  those 
customers  before  making  commitments 
for  deliveries  to  its  other  customers  who 
are  not  in  priority  one  status.  The  adop- 
tion of  this  provision  does  not  preclude 
States  from  adopting  complementary 
plans  to  augment  this  regulation.  See 
PEA  Ruling  1974-6  (39  PR  6111,  Febru- 
ary 19. 1974). 

Restrictions  on  endorsements.  In  the 
proposed  regulations  there  was  a  total 
prohibition  against  endorsement  of  ra- 
tion credit  checks  to  third  parties.  To 
permit  greater  flexibility  in  the  ration- 
ing program,  the  regulations  adopted 
today  permit  endorsement  of  -ration 
credit  checks  by  the  payee  to  designated 
ration  coupon  issuance  points  when  the 
,  payee  wishes  to  exchange  a  ration  credit 
check  for  ration  coupons.  Endorsements 
to  other  third  parties,  however,  remain 
prohibited. 

Ration  credit  levels  for  diesel  fuels.  As 
originally  proposed,  the  ration  credit 
levels  for  those  firms  which  purchase  die- 
sel fuel  at  retail  sales  outlets  were  to  be 
equal  to  the  allocation  entitlements  spec- 
ified in  the  allocation  regulations  for 
middle  distillates.  As  proposed,  the  reg- 
ulations would  have  required  that  the 
ration  credit  level  incorporate  the  con- 
cept of  an  allocation  fraction.  Since  the 
PEA  would  not  be  aware  of  the  allocation 
fraction  being  applied  by  a  particular 
supplier  until  after  ration  credits  were 
allotted  each  month,  the  regulations 
adc^ted  today  with  respect  to  ration 
credit  levels  for  purchasing  diesel  fuel  at 


retail  sales  outlets  parallel  the  gasoline 
rationing  program  in  specifying  that  the 
ration  credit  level  for  a  firm  entitled  to  a 
ration  credit  level  shall  be  equal  to  the 
volume  of  diesel  fuel  to  which  such  firm 
is  entitled  under  the  allocation  regula- 
tions prior  to  the  application  of  any  allo- 
cation fraction. 

Banking  service  fees  and  secondary  ra- 
tion credit  accounts.  In  its  proposed  reg- 
ulations, PEA  had  included  a  provision 
for  the  collection  of  fees  for  opening  and 
maintaining  ration  bank  accounts.  The 
principal  purpose  of  these  fees  would 
have  been  to  discourage  the  indiscrimi- 
nate opening  and  excessive  use  of  ration 
bank  accounts.  In  light  of  comments  re- 
ceived from  representatives  of  the  bank- 
ing indiistry,  PEA  has  decided  to  elimi- 
nate these  fees  altogether. 

To  prevent  the  excessive  use  of  secon- 
dary ration  credit  accounts  the  regula- 
tions issued  today  include  a  provision 
that  a  minimum  initial  deposit  of  300 
gallons  of  ration  rights  will  be  required 
to  open  a  secondary  ration  credit  ac- 
count. 

These  changes  will  simplify  the  bank- 
ing system  required  for  the  rationing 
program  while  maintaining  a  barrier  to 
improper  use  of  ration  bank  accounts. 
Participating  banks  like  other  program 
participants  will  be  compensated  by  PEA 
for  their  rationing  activities  from  the  per 
gallon  fees  collected  by  PEA  on  each  gal- 
lon of  gasoline  sold. 

Environmental  Assessment 

By  notice  issued  August  27,  1976  (41 
PR  36823,  September  1.  1976)  PEA  ad- 
vised interested  persons  that  it  had  com- 
pleted an  environmental  assessment  of 
the  Rationing  Contingency  Plan.  Copies 
of  the  environmental  assessment  are 
available  for  review  and  comment  as  in- 
dicated in  the  August  27,  1976  notice. 

Economic  Analysis  and  Inflationary 
Impact 

As  required  by  section  201(f)  of  the 
EPCA,  an  economic  analysis  has  been 
prepared  with  respect  to  the  Rationing 
Contingency  Plan.  Copies  of  this  eco- 
nomic analysis  are  available  for  public 
review  in  the  PEA  Freedom  of  Informa- 
tion Office,  Room  2107, 1200  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
e.s.t.,  Monday  through  Friday,  except 
Federal  holidays. 

As  required  by  Executive  Order  11821 
and  OflBce  of  Management  and  Budget 
Circular  A-107,  the  inflationary  impact 
of  the  Rationing  Contingency  Plan  has 
been  considered. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159.  as  amended  Pub.  L.  93-511, 
Pub.  L.  94-99.  Pub.  L.  93-133  and  Pub.  L.  94- 
363;  Federal  Energy  Administration  Act  of 
1974,  Pub.  L.  93-275,  as  amended  Pub.  L.  94- 
385;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163;  E.O  11790  (39  FR  23186); 
E.O.  11912  (41  FR  15825).) 

In  consideration  of  the  foregoing. 
Chapter  II  of  Title  10  of  the  Code  of 
F^eral  Regulations  is  amended  to  add  a 
new  Part  500,  as  set  iortta  below,  subject 
to  the  approval  by  a  restdution  by  eatdk 
House  of  Congress  in  accordance  with  the 
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procedures  specified  in  in  section  552  of 
the  E^nergy  Policy  and  ConservatlOD  Act 
(Pub.  L.  94-163),  said  Part  500  oolj  to 
become  effective  as  provided  in  section 

201(b)  of  that  Act. 

Issued  in  Washingt<»i,  D.C..  January 
18.  1977. 

DAvn>  O.  WniSOK. 
Acting  General  COitiuel^ 

10  CPR  Chapter  n  Is  tunended  by  add- 
ing Part  500,  to  read  as  follows: 

Subpart  A — G*n«r«l  PravMofia 

Sec 

5(X).l       Scop*. 

500.2  Relationship  of  8til>partB. 

500.3  General  deAnlttoos. 

500.4  Ration  coupons  as  obligations  of  tlM 

United  States,  crimes  and  offenses. 


Subpart  B — Rattonlns  of  • 

500.21  General. 

500.22  Ration  righto. 

500.23  VaUdltj  of  ration  rights. 

500.24  Issuance  of  ration  rlgbts  to  eUgflato 

individuals. 

500.25  Issuance  of  ration  rlgbta  to  flnaa 

entitled  to  a  ration  credit  leveL 

500.26  CalctUatlona. 

500.27  Recordkeeping  requirements. 

Subpart   C — Redemptlwt,   Vandatton   af   RatiM 
Rights,  Scrip  and  Pracedertca  of  OeHvefy 

500.31  General. 

500.32  Invalidated  ration  rights. 

500.33  Cancelled  ration  rights. 

500.34  Redeemed  ration  rights. 

500.35  Restriction  on  endorsementa. 

500.36  Scrip. 

500.37  Precedence  of  dellvety. 

Subpart  D — Ration  Credit  and  Rademiitten 
Accounts 

500.41  General. 

500.42  Primary  ration  credit  accounts. 

500.43  Secondary  ration  credM  aooounta. 

500.44  Redemption  accounts. 

600.45  Recordkeeping     requlremeati 

reports. 

500.46  Redemption  account  credits. 

Subpart  E— National  Ration  R( 


Sec. 

500.51    National  Ration  Resenre. 

Subpart  F — Stat*  Rationing  OfHcas  and  Local 
Rationing  Boards 

500.61  State  Rationing  Office. 

500.62  Local  Rationing  Boards. 

500.63  Hardship  applications. 

500.64  Selection  of  Local  Rationing  Panel 

and  Local  Rationing  Board  Man- 
ager. 

600.65  State  Hardship  Reserves. 

500.66  Timeliness. 

500.67  Appeals. 

Subpart  G — Diesel  Fuel  Rationing 

500.71  General. 

500.72  Issuance  of  ration  rights. 

500.73  RedMnption. 

Subpart  A — General  Provisions 
§  300.1      Scope. 

(a)  This  part  applies  to  the  end-use 
rationing  of  gasoline  and  diesel  fuel  pro- 
duced in  or  imported  into  the  United 
States. 

(b)  Effective  date.  The  subparts  of 
this  part  shall  become  effective  severally 
or  in  toto  on  a  date  or  dates  to  be  q;>ecl- 
fied  by  the  Federal  Energy  Adminis- 
tration and  published  in  the  noESAi. 
Register,  subject  to  the  provisions  of 
section  201  (b)  asd  (c)  <rf  the  Energy 
Policy  and  Conservation  Act  (Pub.  L. 

94-163). 


(c)  Relationship  to  other  parts.  Un- 
less otherwise  specified,  the  provisions 
of  parts  205,  210  and  211  of  this  chapter 
shall  apply  to  this  part.  The  pricing  pro- 
visions applicable  to  this  part  are  pro- 
vided in  Part  212  of  this  chsipter. 

§  500.2     Relationship  of  subparts. 

Unless  otherwise  specified  in  a  par- 
ticular subpart,  the  general  provisions 
set  forth  in  this  subpart  apply  to  the 
mandatory  rationing  of  gasoline  and 
diesel  f  ueL 

§  500.3     General  definitions. 

For  purposes  of  this  part — 

"Allotment"  means  the  value  in  gal- 
lons of  "gasoline  or  diesel  fuel  of  the  ra- 
tion rights  issued  to  an  eligible  individual 
or  any  firm. 

"Base  period"  means  the  calendar 
month  in  the  base  year  corresponding  to 
the  current  calendar  month. 

"Base  period  use"  means  base  period 
use  as  defined  in  S  500.25(c) . 

"Base  year"  means  a  calendar  year  to 
be  determined  by  PEA  and  published  in 
the  Federal  Register. 

"Bulk  purchaser"  means  bulk  purchas- 
er as  defined  in  §  211.102  of  this  chapto'. 

"Current  requirements"  means  the 
amount  of  gasoline  or  diesel  fuel  needed 
by  a  firm  to  meet  its  present  supply  re- 
quirements for  a  particular  use  of  those 
products,  but  does  not  Include  any 
amounts  which  the  firm  (a)  purchases 
or  obtains  for  resale,  (b)  accumulates  as 
an  inventory  in  excess  of  that  firm's  cus- 
tomary inventory  maintained  according 
to  its  normal  business  practices,  (v  (e) 
uses  in  excess  of  the  supply  necessary  to 
meet  present  supply  requirements  as  con- 
strained by  the  impl^nentation  ot  the 
energy  conservation  program  required  in 
§  211.21  of  this  chapter. 

"Diesel  fuel"  means  No.  2-D  diesd  fuel 
as  d^ned  in  American  Society  of  Testing 
and  Materials  (ASTM)  D975-71  and  No. 
1-D  diesel  fuel  as  defined  in  ASTM  E>97&- 
71.  Excluded  from  the  definition  is  No. 
4-D  diesel  fuel  as  defined  in  ASTM 
D975-71. 

"Eligible  individual"  means  (a)  a  nat- 
ural person  having  a  valid  motor  vehicle 
operator's  permit,  other  than  a  learner's 
permit,  issued  by  a  State  in  his  (»-  her 
name,  (b)  an  Indian  residing  on  a  reser- 
vation imder  the  jurisdiction  of  the  Bu- 
reau of  Indian  Affairs  of  the  Department 
of  the  Interior  who  has  no  State  driver's 
permit  but  who  is  permitted  by  the  Bu- 
reau of  Indian  Affairs  to  drive  a  motor 
vehicle  on  the  reservatjcm,  (c)  an  Alaska 
Native  of  age  sixteen  (16)  or  over  who 
has  no  driver's  permit  but  who  uses  gaso- 
line in  a  snowmobile,  boat,  or  other  ve- 
hicle or  tool,  or  (d)  any  other  natural 
person  designated  as  an  eligible  individ- 
ual by  FELA. 

"End-user"  means  end-user  as  defined 
in  §  211.51  of  this  chapter. 

"PEA"  means  the  Federal  Energy  Ad- 
ministration or  its  delegate. 

"Firm"  means  any  association,  com- 
pany, corporation,  estate,  individual, 
joint-venture,  partnership,  or  sole  pro- 
prietorship or  any  other  entity  however 
organized  including  a  charitable,  educa- 
tional, or  other  eleemosj-nary  institution. 


State  and  local  governments  and  the 
various  departments,  agoicies,  offices, 
corporations  and  other  instrumentalities 
of  the  Federal  GovemmMit.  The  PEA 
may,  in  regulations  and  forms  issued  in 
this  part,  treat  as  a  firm: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  anyi  wliich 
it  directly  or  indirectly  controls.  <b>  a 
parent  and  its  consolidated  entities,  <c> 
an  unconsolidated  entity,  or  (d>  any 
part  of  a  firm. 

"Gasoline"  means  motor  ga-soline  as 
defined  in  S  211.51  of  Part  211  of  this 
chapter  excluding,  however,  aviation 
fuels  as  defined  In  S  211.142  of  this  chap- 
ter. 

"Individual"  means  a  natural  person. 

"Local  Rationing  Board"  means  the 
group  consisting  of  the  Local  Rationing 
Panel,  the  Local  Rationing  Board  Man- 
ager and  the  Local  Rationing  Board 
Staff. 

"National  Raticm  Reserve"  means  the 
ration  rights  reserved  by  FEA  for  each 
ration  X)ertod  for  distribution  to  meet 
special  or  urgent  needs  during  that  ra- 
tion pericxl  pursuant  to  Subpart  E  of  this 
part. 

"Ration  credit  level"  means  ration 
credit  level  as  defined  in  S  500.25(d) . 

"Ration  period"  means  the  period 
from  the  date  on  which  one  ration  cou- 
pon series  becomes  valid  to  the  date  the 
immediately  following  ration  coupon  se- 
ries becomes  valid. 

"Ration  rights"  means  ration  coupons 
and  ration  credits  made  available  pur- 
suant to  Subparts  B,  K,  F,  and  O  which 
shall  be  evidence  of  an  eligible  individ- 
ual's or  firm's  right  to  purchase  speci- 
fied volumes  of  gasoline  and  diesel  fuel. 

"Rationed   product"    means    gasoline 
distributed  pursuant  to  Subparts  B  and 
F  of  this  part  and  diesel  fuel  distributed 
'  pursuant  to  Subparts  F  and  O. 

"Retail  sales  outlet"  means  a  site  on 
which  a  supplier  maintains  an  on-going 
business  of  selling  any  raticmed  product 
to  any  ultimate  consumer,  provided  that 
the  major  activity  of  that  supplier  is  to 
supply  during  the  course  of  any  single 
transaction  one  hundred  thirty  (130) 
gallons  or  less  of  a  rationed  product  into 
supply  tanks  on  a  vehicle  for  use  as  fuel 
for  that  vehicle, 

"Scrip"  means  any  certificate,  writ- 
ing or  token  which  represents  less  than 
five  (5)  gallons  of  a  rationed  product, 
and  which  a  retail  sales  outlet  may  offer 
to  any  firm  (including  an  individual) 
which  has  accepted  less  rationed  prod- 
uct than  the  gallon  amount  of  the  ration 
rights  surrendered  to  the  retail  sales 
outlet. 

"State"  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico  or  any  territory  or  possession  of 
the  United  States. 

"State  Rationing  Office"  means  the 
office  established  by  the  Chief  Execu- 
tive of  each  State  to  carry  out  the  au- 
thorities delegated  to  that  office  by  FEA 
pursuant  to  Subpart  F  of  this  part. 

"State  Hardship  Reserves"  means  the 
ration  rights  provided  to  the  State  Ra- 
tioning Offices  by  PEA  for  distribution 
within  the  States  to  meet  the  hardship 
needs  of  firms    (including  individuals) 
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having  needs  for  rationed  products  in 
addition  to  the  amounts,  if  any,  allotted 
to  such  firms  pursuant  to  Subparts  B 
and  O. 

■'Supplier"  means  any  Ann  or  any  p>art 
or  subsidiary  of  any  firm  other  than  the 
Department  of  Defense  which  currently, 
during  the  base  period,  or  during  any 
period  between  the  base  period  and  the 
present,  supplies,  sells,  transfers  or 
otherwise  furnishes  fas  by  consignment) 
any  allocated  or  rationed  product  to 
wholesale  purchasers  or  end-users,  in- 
cluding, but  not  limited  to  refiners.  Im- 
porters, resellers,  jobbers,  and  retailers. 

"Wholesale  purchaser"  means  whole- 
sale purchaser  as  defined  in  S  211.51  of 
this  chapter. 

"Wholesale  purchaser  -  consumer" 
means  wholesale  purchaser-consumer  as 
defined  In  S  211.51  of  this  chapter. 

"Wholesale  purchaser-reseller"  means 
wholesale  purchaser-reseller  as  defined 
la  9  211.51  of  this  chapter. 

"Vehicle  rental  company"  means  a  firm 
which  rents  or  leases  motor  vehicles  to 
other  firms  (Including  Individuals)  who 
are  bailees  of  the  motor  vehicles  for  the 
period  of  the  rental  or  lease. 

§  S00.4  Ration  coupons  «a  obligations 
of  the  United  States;  crimes  and 
offenses. 

(a)  Ratlcai  coupons  are  an  obligation 
of  the  United  States  within  the  meaning 
<tf  18  U.S.C.  8.  Ihe  provisions  of  title  18 
of  the  United  States  Code,  "Crimes  and 
Criminal  Proced\ire,"  relative  to  coun- 
terfeiting and  alteration  of  obligations 
of  the  United  States  and  the  uttering, 
dealln'g.  in.  etc.,  of  counterfeit  obliga- 
tions of  the  United  States  are  applicable 
to  ration  coupons. 

(b)  Any  firm  having  custody,  care  and 
control  of  ration  coupons  shall  at  all 
times,  in  receiving,  storing,  transmitting, 
or  otherwise  handling  ration  coupons, 
take  all  precautions  necessary  to  avoid 
acceptance,  transfer,  negotiation,  or  use 
of  spurious,  altered,  or  coimterfeit  ration 
coupons  and  to  avoid  any  unauthorized 
transfer,  negotiation,  or  use  of  ration 
coupons.  Such  firms  shall  also  safeguard 
ration  coupons  from  theft,  embezzle- 
ment, loss,  damage,  or  destruction. 

Subpart  B — Rationing  of  Gasoline 

§  500.21      General. 

(a)  Por  the  duration  of  the  Manda- 
tory Oasollne  Rationing  Program,  no 
supplier  shall  supply  and  no  firm  shall 
obtain  .g^ollne  from  any  supplier  with- 
out transferring  to  the  supplier  within 
ten  (10)  days  valid  ration  rights  or  re- 
demption checks  for  redemption  by  the 
supplier  equal  on  a  gallon  basis  to  the 
amount  of  gasoline  transferred,  except 
that  any  retail  sales  outlet  may  transfer 
gasoline  to  any  firm  (including  an  Indi- 
vidual)  other  than  a  supplier  without 
obtaining  and  redeeming  ration  rights 
from  such  firm  if  the  retail  sales  outlet 
agrees  to  obtain  cmd  redeem  the  appro- 
priate amount  ot  ration  rights  from  any 
source  within  ten  ( 10)  days  of  the  trans- 
action. 

(b)  Por  purposes  of  this  subpart,  "ra- 
tion rights"  means  ration  coupons  and 
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ration  credits  issued  pursuant  to  this 
subpart. 

§  500.22      Ration  righu. 

(a)  For  each  ration  period,  FEA  shall 
issue  ration  rights  equal  to  the  estimated 
total  available  supply  of  gasoline  for  that 
riition  period,  as  follows: 

(1)  One  (1)  percent  shall  be  reserved 
for  distribution  pursuant  to  Subpart  E 
(the  National  Ration  Reserve) . 

(2)  Three  (3)  percent  shall  be  re- 
served for  distribution  to  the  States 
based  on  p<^ulation  and  other  relevant 
factors  pursuant  to  Subpart  F. 

(3)  FEIA  shall  issue  ration  rights  to  all 
firms,  but  not  eligible  individuals,  each 
calendar  month  pursuant  to  S  500.25  of 
this  subpart.  The  total  amount  oi  ration 
rights  issued  to  firms  In  a  ration  period 
is  determined  by  adding  together  the 
pro-rata  shares  of  all  firms'  allotments 
for  calendar  months  which  fall  wholly 
or  partially  within  the  ration  period. 

(4)  The  remaining  ration  rights  not 
isEued  according  to  paragraphs  (a)  (1) 
through  (3)  of  this  section  will  be  la- 
sued  to  eligible  individuals  pursuant  to 
S  500.24. 

(b)  Ration  rights  issued  to  firms  will 
be  distributed  in  the  form  of  ration  cred- 
ItB  deposited  into  a  primary  ration  credit 
account  for  each  firm.  Ration  rights  is- 
sued to  eligible  Individuals  will  be  dis- 
tributed In  the  form  of  ration  coupons. 
Ration  credits  may  be  used  directly  for 
gasoline  or  exchanged  for  coupons  at 
coupon  Issuance  points  designated  iKf 
FEA.  Valid  ration  coiipons  may  be  de- 
posited in  ration  credit  accounts,  and 
be  subsequently  withdrawn  as  ration 
credits. 

§  500.23      Validity  of  ration  rights. 

(a)  Ration  credits.  Unless  withdrawn 
by  FEA,  ration  credits  are  vahd  from 
the  date  of  Issuance  by  PTEA  through  the 
end  cd  the  Mandatory  Gasoline  Ration- 
ing Program.  Ration  credits  may  be  ac- 
cumulated In  ration  credit  accoimts  or 
may  be  withdrawn  at  any  time  after 
their  issuance. 

(b)  Coupons.  Unless  declared  invalid 
by  FEA  or  redeemed  or  cancelled  pursu- 
ant to  Subparts  C  and  D  of  this  part, 
ration  coupons  of  any  series  shall  be 
vp.lid  from  the  first  day  of  the  rati<m 
period  for  which  they  are  issued  through 
the  end  of  the  Mandatory  <3asoline  Ra- 
tioning Program  even  though  the  ration 
period  for  which  the  ration  coupons 
were  issued  has  ended.  PEA  may  by  ad- 
vance pubUc  notice  in  the  Federal  Reg- 
ister declare  any  series  or  any  portion 
cf  a  -series  of  ration  coiipons  to  be  In- 
vlalid.  By  notice  to  any  holder  of  par- 
ticular ration  coupons,  FEIA  may  declare 
any  ration  coupons  held  by  that  holder 
to  be  invalid  and  require  that  such  l£- 
valid  ration  rights  be  immediately  sur- 
rendered to  FEA. 

§  500.24      Issuance    of    ration    rights    |o 
eligible  individuals. 

(a)  Ration  periods.  (DA  ration  peri- 
od shall  be  designated  by  FEA  at  least 
ten  (10)  days  prior  to  the  first  day  of 
ISiat  ration  period  by  notice  published  In 

the  Federal  Register.  A  notice  deslgnait- 

I 


Log  a  raticHi  period  may  designate  more 
than  one  ration  period  and  shall  estab- 
lish the  term  of  each  ration  period 
designated  in  the  notice. 

(2)  FEA  may  by  notice  published  in 
the  Federal  Register  advance  the  com- 
mencement date  of  a  previously  desig- 
nated ration  period. 

-  (b)  Eligible  individual's  ration  allot- 
ment. (1)  For  each  ration  period,  PEA 
shall  distribute  ration  rights  to  eligible 
individuals  equal  to  the  difference  be- 
tween the  total  ration  rights  issued  for 
that  ration  period  minus  the  ration 
rights  to  ber  distributed  pursuant  to 
Subparts  E  and  P  and  §  500.25  of  this 
subpart. 

(2)  Each  eligible  individual  shall  be 
entitled  to  receive  ration  rights  as  de- 
termined pursuant  to  §  500.26.  FEA  shall 
provide  notice  of  the  number  of  ration 
rights  to  be  issued  each  eligible  indi- 
vidual for  a  ration  period  at  least  ten 

(10)  days  prior  to  the  commencement 
of  the  ration  period. 

(c)  Ration  coupons.  A  ration  coupon 
shall  be  redeemable  for  five  (5)  gal- 
lons of  gasoline,  unless  pursuant  to  ad- 
vance notice  in  the  Federal  Register 
FEA  orders  that  a  ration  coupon  shall 
be  redeemable  for  a  different  volume  of 
gasoline. 

(d)  Distribution  of  ration  rights  to  eli- 
gible individuals.  (1)  Each  eligible  Indi- 
vidual may  obtain  his  or  her  ration  al- 
lotment at  an  issuance  point  designated 
by  FEA.  For  the  first  three  (3)  ration 
periods,  an  eligible  Individual  will  be  re- 
quired to  fill  out  an  application  form 
and  present  his  or  her  State  driver's  li- 
cense. Unless  otherwise  provided  by  no- 
tice published  In  the  Federal  Register, 
for  ration  periods  subsequent  to  the  first 
three  (3)  ration  periods  an  eligible  in- 
dividual wUl  be  issued  his  or  her  ration 
allotment  for  three  (3)  ration  periods 
upon  surrender  of  an  authorization  card, 
as  provided  by  paragraph  (e)  of  this  sec- 
tion, issued  to  that  eligible  individual 
which  is  valid  for  those  three  (3)  ration 
periods.  FEA  by  notice  will  designate  the 
day  or  days  on  which  eligible  individuals 
may  apply  for  their  ration  allotments. 
Upon  an  eligible  individual's  presenta- 
tion of  a  valid  authorization  card  and 
delivery  of  his  or  her  ration  allotment 
for  one  or  more  designated  ration  peri- 
ods, the  eligible  individual's  authoriza- 
tion card  for  the  series  of  ration  rights 
issued  shall  be  retained  and  marked  or 
cancelled  at  the  issuance  point. 

(2)  The  procedures  of  paragraph  <d) 
(1)  of  this  section  may  be  followed  by 
agents  of  eligible  individuals  imable  to 
apply  personally  for  ration  rights.  Such 
agents  must  present  documents  author- 
izing the  agent  to  act  on  behalf  of  a 
particular  eligible  Individual  signed  by 
the  ^Iglble  individual  In  accordance  with 
FEA  forms  and  instructions. 

(3)  Indians  residing  on  reservations 
under  the  J\u-isdlction  of  the  Bureau  of 
Indian  Affairs  may  api^  to  the  Bureau 
of  Indian  Affairs  for  their  allotments. 
Alaska  Natives  may  apply  to  the  State 
agency  for  their  allotments. 

(4)  Except  as  provided  In  paragraph 
(d)  (S)  of  this  section,  any  eligible  in- 
dividual who  applies  for  a  ration  allot- 
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ment  after  the  start  of  a  ration  period 
wUl  receive  no  allotment  for  the  ration 
period  in  progress,  but  may  be  given  al- 
lotments for  the  next  subsequent  ration 
period  or  periods. 

i5)  Notwithstanding  the  provisions  of 
paragraph  (d)(4)  of  this  section.  FEA 
may  provide  additional  time  at  the  be- 
ginning of  any  ration  period  during 
which  any  eligible  individual  may  apply 
for  a  ration  allotment  for  that  ration 
period. 

<e>  Authorization  cards.  (1)  Any  per- 
son who  is  an  eligible  individual  shall  be 
provided  with  valid  authorization  cards 
by  the  State  agency  authoriyed  by  FEA 
to  issue  and  distribute  authorization 
cards  to  licensed  drivers  holding  driver's 
licenses  from  that  State. 

(2)  Each  eligible  individual  shall  be 
Issued  one  authorization  card  for  des- 
ignated ration  periods  by  the  appropri- 
ate State  agency  in  accordance  with  no- 
tice given  by  PEA.  No  eligible  Individual 
shall  accept  or  use  more  than  one  au- 
thorization card  for  any  designated  ra- 
tion period. 

(3)  Appropriate  State  agencies  shall 
be  authorized  by  PEA  to  issue  and  dis- 
tribute authorization  cards. 

(4)  State  agencies  which  enter  Into 
agreements  with  FEA  to  Issue  and  dis- 
tribute authorization  cards  which  have 
been  approved  by  FEA  in  writing  shall 
do  so  in  accordance  with  forms  and  In- 
structions issued  by  PEA. 

(5)  Records  and  reports.  Each  State 
agency  authorized  by  FEA  to  issue  au- 
thorization cards  shaU  keep  records  and 
submit  such  reports  and  other  informa- 
tion as  FEA  may  from  time  to  time 
require. 

(6)  Retention  of  records.  Each  State 
agency  shall  retain  all  records  and  re- 
ports submitted  to  It  for  possible  FEA 
audit  for  a  period  of  three  (3)  years. 

(7)  Lost,  stolen,  or  misplaced  authori- 
zation cards.  Any  eligible  individual 
whose  authorization  card  Is  lost,  stolen 
or  misplaced  shall  immediately  report 
such  fact  to  the  State  agency.  The  State 
agency  may  issue  to  such  eligible  individ- 
ual a  new  authorization  card  in  accord- 
ance with  procedures  developed  by  the 
State  agency  and  approved  in  writing 
by  FEA.  Within  five  (5)  days  of  notiflca- 
tion,  the  State  agency  must  transmit  the 
name  and  niunber  of  the  lost,  stolen,  or 
misplaced  authorization  card  to  FEIA. 

(8)  Appeals  concerning  authorization 
cards.  Any  individual  aggrieved  by  any 
act  or  omission  of  the  State  agency  with 
respect  to  any  authorization  card  may 
file  an  appeal  in  accordance  with  Uie 
provisions  of  Subpart  Q  of  Part  205  of 
this  chapter. 

(9)  Each  State  agency  shall  establish 
procedures  approved  by  FEA  to  ensure 
timely  distribution  of  authorization 
cards  to  eligible  individuals. 

§  ,'i00.25      Issuanre    of    ration    rights    to 
firms  entitled  to  a  ration  credit  level. 

'a'  For  each  calendar  month,  PEA 
shall  issue  and  distribute  ratimi  credits 
equal  to  the  sum  of  the  ration  credit  al- 
lotments of  all  firms  entitled  to  a  ration 
credit  level  and  which  have  primary  ra- 
tion credit  accounts  with  PEA. 


ibi  Allotments.  >l^  On  the  first  day  of 
each  calendar  month  a  firm  entitled  to  a 
ration  credit  level  of  one  hundfed  (100) 
percent  of  current  requirements  and 
with  a  primarj-  ration  credit  £iccount 
shall  receive  from  FEA  an  initial  allot- 
ment equal  to  one  himdred  (100)  per- 
cent of  the  firm's  base  period  use.  If  a 
firm's  current  requirements  exceed  one 
hundred  ( 100  >  percent  of  its  base  period 
use,  the  provisions  of  J  500.42(f)  shall 
determine  the  manner  in  which  supple- 
mentary allotments  shall  be  made  to 
meet  the  firm's  current  requirements. 

(2)  On  the  first  day  of  each  calendar 
month  a  firm  entitled  to  a  ration  credit 
level  other  than  one  hundred  (100)  per- 
cent of  current  requirements  and  with  a 
primary  ration  credit  account  shsdl  re- 
ceive from  FEA  an  allotment  equal  to  the 
firm's  ration  credit  level  multiplied  by 
the  firm's  base  period  use. 

(c)  Base  period  use.  (1)  Except  as 
otherwise  specified  in  paragraphs  (c)  (2) 
and  (3)  of  this  section,  base  period  use 
means  bUse  period  volimie  or  adjusted 
base  period  vcdume,  as  appropriate.  A 
wholesale  purchaser-consumer's  or  end- 
user's  base  period  use  is  the  volume  of 
gasoline  purchased  or  obtained  in  a  base 
period  f(X  a  use  for  which  there  is  a 
ration  credit  level,  including  gasoline 
used  by  employees  or  agents  of  such  a 
whc^esale  purchaser-consumer  or  end- 
user,  provided  that  the  gasoline  was  used 
for  activities  authorized  as*  within  the 
scope  ot  the  business  activities  of  that 
wholesale  purchaser-consumer  or  end- 
user  and  the  employees  or  agents  were 
reimbiu-sed  for  the  cost  of  the  gasoline 
they  obtained.  In  the  case  of  a  new 
wholesale  purchaser-cMisiuner  or  new 
end-user,  base  period  use  means  the  vol- 
ume assigned  by  PEA.  Suprtiers  do  not 
have  a  base  period  use  for  the  purposes 
of  this  subpart  except  whm  acting  as  a 
wholesale  purchaser-consiuner  or  new 
end-user,  base  period  use  means  the  vol- 
user. 

(2)  Vehicle  rental  companies.  Por  ve- 
hicle rental  companies,  base  i>eriod  use 
means  the  base  period  v(dume  or  adjust- 
ed base  period  volume,  as  appropriate, 
used  by  employees  or  agents  of  the  firm 
on  firm  business.  Volumes  of  gasoline 
used  by  customers  of  the  vehicle  rental 
company  are  not  included  in  the  firm's 
base  period  use.  In  those  instances  vrtiere 
a  vehicle  rental  company  has  not  distin- 
guished between  gasoline  used  by  cus- 
tomers and  gasoline  used  by  employees 
and  agents  of  the  linn,  reasonable  esti- 
mates based  on  actual  mileage  reccwds 
may  be  used  in  establishing  the  firm's 
base  period  use.  For  the  purposes  of  this 
part,  if  a  vehicle  rental  company  sup- 
plies gasoline  for  a  customer's  use,  that 
vehicle  rental  company  shall  be  deemed 
to  be  a  wholesale  purchaser-reseller  for 
such  volumes  of  gasoline  supplied. 

(3>  Independent  sales  representatives. 
(i)  Any  firm  using  independent  sales 
representatives  who  are  not  employees 
of  the  firm  may  include  the  base  period 
use  of  such  representatives  in  the  firm's 
base  period  -use  provided  (A)  that  each 
such  representative  would  otherwise 
qualify  as  a  firm  for  the  purposes  ot 
recel\'ing  an  allotment  from  PEIA,  (B) 


that  each  such  representative  certifies 
the  amount  of  his  or  her  base  period  use. 
and  that  he  or  she  has  not  and  will  not 
include  such  base  period  use  in  any  ap- 
plication to  any  other  firm  or  to  PEA, 
and  iC>  that  the  firm  agrees  to  provide 
each  such  representative  with  an  amount 
of  ration  rights  equal  to  the  amount  such 
representative  would  have  received  from 
PEA  by  separate  application  for  uses  con- 
nected with  carrj'ing  out  the  firm's  ac- 
tivities. 

(ii>  Subject  to  FEA  approval,  a  firm 
may  also  include  in  its  base  period  use 
for  each  new  such  representative  who  has 
no  base  period  use  an  amount  of  gasoline 
equal  to  the  average  of  all  oth«r  such 
representatives'  base  period  uses  in  the 
same  period. 

(Ui )  Any  firm  which  includes  in  its  base 
period  use  the  volumes  permitted  in 
paragraphs  (c)(3>  (1)  or  (11)  of  this 
section  must  attach  to  its  application  and 
submit  monthly  thereafter  a  certification 
showing  the  current  number  of  such  rep- 
resentatives by  market  area  <w  other 
basis  established  by  FEA,  and  the  coj^- 
responding  volumes  associated  with  such 
representatives  which  are  included  in  the 
finn's  base  period  use. 

Each  such  firm  must  also  maintain 
records  of  the  names,  addresses,  and  tele- 
phone numbers  of  all  such  representa- 
tives, and  must  make  these  records  avail- 
able to  FEA  upcm  request  by  FEA  at  the 
firm's  principal  oflQce  address  shown  on 
its  application  form.  PEA  or  Its  repre- 
sentatives may  perform  audits  of  these 
records  to  verify  their  accuracy. 

(d)  Jiafton  credit  level.  A  ratlcxi  credit 
level  is  the  percentage  of  current  require- 
ments or  of  base  period  use  of  an  end- 
user  or  wholesale  purchaser-consumer, 
whether  or  not  a  bulk  purchaser  as  de- 
fined in  !  211.102  of  this  chapter,  that 
FEIA  shall  use  in  computing  the  allot- 
ment for  such  firms  each  calendar 
month.  The  ratlcm  credit  levels  for  gaso- 
line shall  be  the  same  as  the  allocation 
levels  for  motor  gasoline  specified  In 
S  211.103  of  this  chapter  without  appli- 
cation of  an  allocation  fraction. 

(e)  Basis  of  entitlement  to  ration 
credits.  A  firm  entitled  to  a  ration  credit 
level  shall  receive  ration  credits  based  on 
its  conduct  of  an  ongoing  business  or 
maintenance  of  an  established  end-tise 
for  which  there  is  a  ration  credit  level. 

(f)  End-users  and  wholesale  pur- 
chaser-consumers as  firms.  Por  piuix>ses 
of  defining  an  end-user  or  wholesale  pur- 
chaser-consiuner in  this  part,  a  firm  shall 
mean  all  parts  of  the  parent  and  the  con- 
solidated and  tmconsolidated  entities  (if 
any)  which  it  directly  or  indirectly  con- 
trols and  which  act  as  ultimate  consum- 
ers, including  all  sites,  storage  tanks  and 
other  facilities  or  entities  of  the  end-user 
or  wholesale  purchaser-consumer  that 
use  or  store  gasoline. 

(g)  Loss  of  ration  credit  entitlement 
for  discontinued  activities.  A  firm  shall 
not  be  eligible  to  receive  ration  rights 
based  upon  discontinued  activities  and 
no  firm  shall  accept  or  use  ration  rights 
Issued  or  distributed  to  that  firm  or  anjr 
other  firm  based  upon  discontinued  ac- 
tivities. 
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(h)  New  wholesale  purchaser-con- 
sumers and  end-users.  Wholesale  pur- 
chaser-consumers and  end-users  which 
did  not  purchase  gasoline  during  any 
base  period  may  apply  to  FEA  for  as- 
signment of  a  base  period  use  pursuant 
to  this  subpart  and  to  §  211.12(e)  of  this 
chapter.  In  determining  base  period  use 
for  a  firm  which  was  not  in  operation 
during  the  base  year,  FEA  shall  among 
other  things  review  the  firm's  gasoline 
purchases  preceding  the  firm's  applica- 
tion to  FEA,  the  types  of  vehicles  used, 
and  the  number  of  miles  driven.  PEA 
will  also  consider  typical  consumption 
patterns  of  similar  firms. 

(i)  Adjustments  to  base  period  use. 
Any  firm  entitled  to  a  ration  credit  level 
which  receives  an  adjustment  to  its  base 
period  use  pursuant  to  S  211.13  and  Sub- 
part D  of  this  chapter  shall  receive  an 
identical  adjustment  to  its  base  period 
use  for  purposes  of  this  part. 

(j)  Distribution  of  ration  rights  to 
firms.  (1)  Each  firm  other  than  a  Fed- 
eral department,  agency,  office,  or  other 
instrumentdllty,  may  submit  an  applica- 
tion for  a  ration  allotment  and  a  pri- 
mary ration  credit  account  at  a  partici- 
pating bank  or  other  initial  processing 
point  designated  by  FEA,  during  a  pe- 
riod to  be  designated  by  FEA. 


(2)  Each  Fedei'al  department,  agency, 
office  or  other  instrumentality  may  sub- 
mit an  application  for  a  ration  allot- 
ment and  a  primary  ration  credit  ac- 
count to  the  FEA  National  Office. 

(3)  Following  the  acceptance  and  ap- 
proval of  its  application  by  FEA.  each 
firm  will  receive  ration  checking  materi- 
als, forms  and  Instructions  to  enable  It 
to  draw  on  its  primary  ration  credit  ac- 
count in  accordance  with  Subpart  D  of 
this  chapter. 

§500.26      Calrulatiuns. 

(a)  This  section  establishes  the  for- 
mulae for  calculating  a  firm's  ration 
credit  allotments,  the  total  available 
supply,  the  adjusting  term,  and  the 
length  of  the  ration  period.  A  "compu- 
tation period"  is  used  In  these  calcula- 
tions initially,  since  the  precise  length 
of  the  ration  p«1od  is  not  known  until 
the  final  calculation  is  made.  The  first 
computation  period  will  be  30  days;  once 
rationing  has  begim  the  computation 
period  will  have  the  same  nimiber  of  days 
as  the  immediately  preceding  ration  pe- 
riod. 

lb)  For  purposes  of  paragraphs  (c)- 
'i)  of  this  section,  the  following  symbols 
have  the  following  meanings: 


Symbol 


Units 


Mpaningl 


RKF 
IMP 
KXP 
LOS 

KEI 

BM,V 

DMi 

D.\J,C 

JNV 

NRR 


T 


Oallons. _,  .  Proji'ited  nfinory  output  of  gasolino  during  computation  period. 

do - .- .  I'rojected  imports  of  giisoline  during  computation  period. 

do._ Projected  exiwrts  of  giisoliuc  during  computation  period. 

--do i Projected  losses  of  gasoline  from  spillage,  evaporation,  and  casually  losses 

F  during  computation  period. 

rtrsons I  .  Number  of  elieibJe  individuals  (lalesi  coum  f.'oni  .'^•aic  agencies  and  Bureau 

'•  of  Indian  Affairs). 

'■allons --   .  The  base  period  use  of  a  finn  in  month  i. 

Days ^ _.  Number  of  days  in  calendar  month  i. 

...do Niunber  of  days  in  calendar  month  i  wlii^h  fall  within  the  computation 

*        period. 

<ial!on.« [ .\raount   of  desired  gasoline  inventory   drawdown   during  computation 

I  iieriod  from  Industry  and  any  Uovernaient-held  (strategic)  inventories. 

.do 1 ,\mount  of  allotment  to  be  reiserved  for  u*  in  the  National  Ration  Reserve 

I  for  the  upcoming  ration  period. 

r.S/H?      do..  -,.   ;   .Amount  ofallotmentto be  provided  for  ilti' State  Hardship  Reservesfor  the 

upcoming  ration  period. 

Days Length  of  the  computation  period. 

(tallons  per  individual  per    The  basic  aUotmenl  for  each  eligilile  individual  in  a  ration  period  (e<iiial  to 

ration  period.  NCUXVCU). 

CoTipoDS  per  ration  period  - .  Number  of  coupons  to  be  given  to  i>aih  eligible  individual  in  a  ration  period. 

Uallons  p«r  ooopon Gallon  value  of  each  coupon. 

Fraction    expres.sed    as    a    Ration  credit  level  for  a  ftnu  (90  pet  ^0.9;  100  pet  =  1.0)  ^ 

decimal. 

Qallons The  total  available  supply  of  gasoline  to  be  rationed  during  a  ration  period. 

---do ,--.  _  An  adjusting  term  representing  errors,  loundings,  authorized  overdrafts, 

(and  returned  allotments  in  previous  periods. 
..i. The  net  available  supply  of  gasoline  dnrfng  a  computation  period,  equal 
to  the  TAS  minus  amounts  neceesary  for  the  National  Ration  Reserve 
i  and  the  State  Hardship  Reserves. 

-     -do ; ,  The  net  daily  available  supply  equal  to  the  NAS  divided  by  the  number  of 

(days  in  the  computation  period. 
-  The  allotment  for  the  firm  in  month  i. 
' The  weighted  average  daily  allotment  fornfirm  in  the  ooinputatlon  period. 

do -.1 The  totS  wMgbted  average  daily  allotmett  for  all  Anns  in  the  computation 

period  (computed  by  adding  FDc,  for  all  firms). 
Days.  - The  length  of  a  ration  period. 


CP 
£A 

NCU 
VCV 
KCL 

TAS 
AD  J 

NAS 


SDAS 

FAi 
fD„ 

xrD„ 

KP 


(c)  Total  available  supply  (.TAS) .  The 
total  available  supply  (TAS)  of  gasoline 
which  can  be  sold  diulng  the  computa- 
tion period  Is  detezmlned  from  data 
available  on  the  refining  and  Importing 
of  gasoline,  adjusted  for  exports,  losses, 
and  Inventory  changes. 


TAS   REP+IMP-EXP-LOS+ADJ  +  INV 

td)  Adjusting  term  (ADJy .  The  ad- 
justing term  is  the  sum  of  adjustments 
required  as  a  reault  of  errors,  roundings, 
authorized  overdrafts,  and  unclaimed 
allotments  from  previous  ration  periods. 
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ADJ  equals  ECTASc.  rr«i  •,t-7'ASp,„r  ..,)  for  all  previous  ration  periods, 

plus      UNCLAIMED  ALLOTMENTS  from  indi\-iduals,  especially  those  wnth 

multiple  licenses,  ,      .         _, 

plus       RETURNED  ALLOTMENTS  from  firm?  with  reduced  or  eliminated 

flctivitics 
plus       ROUNDING    ADJUSTMENT   in    computing   the    prior   ration   period, 

where  ROUNDING  ADJUST^JENT  equals 


RP  Rounded- BP 
RP 


-KBAXNEI 


minus   Authorized  overdrafts  by  firms  entitled  to  ration  credit  level  of  one  hundred 
(100)  percent  of  current  requirement* 


(e)  Net  available  supply  (NAS^.  The 
net  available  supply  is  computed  by  sub- 
tracting from  the  TAS  the  allotments 
necessary  to  replenish  or  increase  the 
National  Ration  Reserve  and  the  State 
Hardship  Reserves. 


NDAS  = 


NAS  =  TAS  -  NRR  -  ISHB 

I  f )  .Vet  daily  available  supply  (.NDAS) . 
The  net  daily  available  supply  (NDAS) 
is  computed  by  dividing  the  NAS  by  the 
number  of  days  in  the  computation 
period. 

NAS 


(g)  Allotment  for  each  firm  (FA,). 
The  monthly  allotment  for  each  firm  is 
determined  by  multiplying  the  firm's 
base  period  use  times  the  appropriate 
ration  credit  level. 

FAi=BMiVXRCL 


FD, 


CP 

(h)  Average  daily  allotment  for  each 
firm  (FD  p) .  The  average  daily  allotment 
for  each  firm  during  a  computation  pe- 
riod is  calculated  using  a  weighted  aver- 
age to  take  into  account  the  fact  that 
a  computation  period  will  usually  over- 
lap two  calendar  months. 

DMiC 


rFAi  .,DM:C-\.rFA,DM,C-\ 
"'iDM,       CP    riDMi       CP    J 


I5         CP 

(i)  Len«7t?i  0/ ration  period.  The  length  of  the  ration  period  is  determined  as 

follows: 


RP= 


BAXNEI 


ndas-'s:fd. 


The  ration  period  length  computed  above 
will  be  rounded  up  to  the  nearest  whole 
day. 

§  500.27      Recordkeeping  requirements. 

All  firms  must  maintain  at  their  prin- 
cipal buslrxess  address  records  on  gaso- 
line purchased,  supplied,  or  obtained 
during  each  b£tse  period  and  during  each 
month  the  Mandatory  Gasoline  Ration- 
ing Program  is  in  effect.  The  records  shall 
be  subject  to  FEA  audit  and  must  be 
retained  for  three  (3)  years  after  the 
termination  of  the  Mandatory  Gasoline 
Rationing  Program. 

Subpart  C — Redemption,  Invalidation  of 
Ration  Rights,  Scrip  and  Precedence  of 
Delivery 

§  500.31     General. 

(a)  Subject  to  the  provisions  of  §  500.42 
(f),  ration  rights  may  be  freely  trans- 
ferred for  or  without  consideration  pro- 
vided that  such  ration  rights  have  not 
been  redeemed,  cancelled  or  invalidated 
by  PEA. 

(b)  No  supplier  (including  a  retail  sales 
outlet)  shEill  require  any  purchaser  to 
purchase  ration  rights  from  any  firm  (in- 
cluding itself)  as  a  condition  of  trans- 
ferring gasoline. 

(c)  For  purposes  of  this  subpart,  "ra- 
tion rights"  means  ration  coupons  or 
ration  credits  issued  pursuant  to  Subpart 
B  of  this  part. 

(d)  No  supplier,  including  a  retail  sales 
outlet,  may  refuse  to  accept  valid  ration 
coupons  offered  as  evidence  of  entitle- 
ment to  purchase  gas<dine  if  such  cou- 
pons are  tendered  by  a  wbdesale  pur- 
chaser-consumer or  end-user  at  the  time 


of  sale.  A  supplier  may  accept  ration 
credit  checks  from  a  wholesale  pur- 
chaser-consumer or  end-user  as  evidence 
of  entitlement  to  purchase  gasoline,  but 
if  there  are  insu£Bcient  ration  credits  in 
the  ration  credit  account  on  which  the 
check  is  drawn,  it  shall  be  the  psiyee's 
responsibility  to  secure  valid  ration  rights 
to  cover  the  deficiency. 

§  500.32      Invalidated  ration  rights. 

Ration  rights  which  have  been  invali- 
dated by  FEA  are  not  transferable  for 
value  and  shall  be  surrendered  to  FEA. 

§  500.33     Cancelled  ration  rigfau. 

(a)  Ration  rights  which  have  not  tieen 
redeemed  for  gasoline  may  be  dep>06ited 
into  a  ration  credit  account.  Such  ration 
rights  are  cancelled  when  deposited. 

(b)  An  owner  of  a  ration  credit  ac- 
count shall  endorse  ration  rights  to  be 
deposited  Into  that  ratic»i  credit  account 
with  the  account  owner's  name  and  ac- 
count number,  and  shall  Indelibly  mark 
ration  rights  with  the  legend  "cancelled" 
at  the  time  of  deposit. 

§  500.34     Redeemed  ration  righu. 

(a)  Ration  rights  and  redemption 
checks  shall  be  redeemed  by  exchanging 
them  for  gasoline  and  shall  be  sur- 
rendered as  provided  by  these  regida- 
tions. 

(b)  A  supplier  (including  a  retail  sales 
outlet)  which  accepts  ration  rights  or  re- 
demption checks  in  exchange  for  gaso- 
line shall  redeem  siich  ration  rights  and 
redemption  checlcs  by  indelibly  maiking 
them  with  the  suwlier's  name,  its  re- 
demption account  number  and  the  legend 
"redeemed". 
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(c)  A  supplier  (Incltidlng  a  retail  sales 
outlet)  shall  deposit  redeemed  ration 
coupons,  ration  credit  checks  and  re- 
demption checks  in  its  redonption  ac- 
count. 

(d)  No  supplier  (including  a  retail 
sales  outlet  >  shall  accept  frtMn  any  firm 
ration  coupons,  ration  credit  checks  w 
redemption  checks  maxked  "redeemed," 
"cancelled,"  or  "specimen."  No  suK>lier 
shall  deposit  in  its  redemption  account 
an>'  redeemed  ration  rights  or  redemp- 
tion checks  which  the  supplier  did  not 
redeem  for  gasoline. 

§  500.35     Restriction  on  endorsements. 

Except  when  surrendered  for  ration 
coupons  by  the  payee  at  ration  coupon 
issuance  points,  ration  credit  checks  must 
be  deposited  by  the  payee  suid  may  not 
be  endorsed  to  third  parties. 

§  500.36     Scrip. 

A  retail  sales  outlet  may  issue  scrip  for 
any  unused  value  on  a  ration  coupon  or 
ration  credit  check  transferred  for  a  pur- 
chase of  gasoline.  The  type  and  form  of 
the  scrip  are  discretionary  with  the  is- 
suer. The  scrip  must  be  redeaned  upon 
demand  by  the  retail  sales  outlet  which 
issued  it.  Retail  sales  outlets  may  agree 
among  themselves  to  accept  scrip  issued 
by  other  retail  sales  outlets. 

§  500.37     Precedence  of  delivery. 

Prior  to  agreeing  to  any  other  delivery 
schedules,  suppliers  ^lall  first  establish 
mutually  satisfactory  delivery  schedules 
with  all  their  wholesale  purchaser-resell- 
ers and  bulk  purchasers  entitled  to  the 
first  priority  level  of  allocation  pursuant 
to  §211.10(0(1)  of  this  chapter. 

Subpart  D — Ration  Credit  and  Redemption 
Accounts 

§  500.41      General. 

(a)  FEA  shall  establish,  maintain  and 
administer  primary  raUon  credit  ac- 
counts, se(Jondary  ration  credit  accounts, 
redemption  accounts  and  any  other  ac- 
counts required  by  FEA  at  FEIA  Regional 
Processing  Centers. 

(b)  PEA  may  authorize  certain  firm* 
to  act  as  participating  banks  to  accept 
applications  to  establish  primary  ration 
credit  accounts,  secondary  ration  credit 
accounts,  redemption  accounts  and  any 
otiier  accoimts  required  by  PEA,  to  ac- 
cept deposits  into  such  accounts  and  to 
perform  such  other  duties' and  services 
as  FEA  may  authorize. 

(c)  For  purposes  of  this  sulHMut,  "ra- 
tion rights"  means  ration  coupMis  or 
ration  credits  issued  pursuant  to  Subpart 
B  of  this  part. 

(d)  Ration  credit  checks  drawn  on 
either  primary  or  secondary  ratiwi  credit 
accounts  and  redemption  checks  shall 
only  be  issued  on  forms  approved  and 
distributed  by  FEA. 
§  500.42     Primary  ration  credit  acconnta. 

(a)  Upon  application  by  any  firm  (In- 
cluding an  Individual)  entitied  to  a  ra- 
tion credit  level,  and  in  accordance  with 
forms  and  instructiCHis  to  l>e  issued  by 
FTIA,  FEIA  shaU  establish  a  primary  ra- 
tion credit  account  toe  such  firm. 
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(b)  On  the  tint  day  of  each  calendar 
month,  FEA  shall  deposit  ration  credits 
for  thai  calendar  month  in  a  firm's  pri- 
mary ration  credit  account  in  an  amount 
equal  to  the  Arm's  ration  credit  allot- 
ment 

(c)  A  firm  may  deposit  additional  ra- 
tion rights  in  its  primary  ration  credit 
account;  Provided.  That  such  ration 
rights  have  not  been  previously  canceled, 
redeemed  or  declsu-ed  invalid. 

(d)  A  firm  may  withdraw  ration  cred- 
its from  its  primary  ration  credit  account 
\sy  issuing  a  raticm  credit  check  to  the 
order  of  the  firm  to  which  it  wishes  to 
transfer  ration  credits. 

(e)  Except  as  provided  in  paragraph 
(f )  of  this  section,  no  firm  shall  issue  a 
ration  credit  check  drawn  upon  a  pri- 
mary ration  credit  account  in  which 
there  are  insuCBcient  ration  credits  to 
cover  that  ration  credit  check  and  other 
outstanding  ni;tion  credit  checks  drawn 
an  that  account. 

<f)  Notwithstanding  the  provisions  of 
paragraph  (e)  of  this  section,  a  firm  en- 
titled to  a  ration  credit  level  of  one  hun- 
dred <100)  percent  of  current  require- 
ments may  draw  upon  its  primary  ration 
credit  account  in  excess  of  the  balance 
In  that  accoimt;  Provided,  That  such 
Arm  has  not  previously  or  shall  not  In 
the  future  transfer  ration  rights  to  an- 
ottier  firm  except  to  redeem  Its  ration 
rights  for  gasoline  to  be  utilized  for  ae- 
tivltles  having  a  ration  credit  level  of  one 
hundred  aoO)  percent  of  current  re- 
quirements. 

S  500.43     S«rondary    ration     cr<dil     ac- 
count!). 

(a)  Upon  application  of  any  firm  in 
accordance  with  forms  and  instructions 
to  be  Issued  by  FEA,  FEA  shall  establish 
secondary  ration  credit  accounts  for  that 
firm.  The  minimum  initial  deposit  re- 
quired to  open  a  secondary  ration  credit 
account  shall  be  three  hundred  (300) 
gallons. 

(b)  A  firm  may  deposit  ration  rights  In 
Its  secondary  ration  credit  accoxmt:  Pro- 
rzded.  That  such  ration  rights  have  not 
been  previously  cancelled,  redeemed  or 
declared  invalid  by  FEA. 

<c)  A  firm  may  withdraw  ration  credits 
from  its  secondary  ration  credit  account 
by  issuing  a  raUon  credit  check  to  the 
order  of  the  firm  to  which  it  wishes  to 
transfer  ration  rights. 

fd)  No  firm  shall  issue  a  ration  credit 
check  drawn  upon  a  sec<Hidary  ratiCHi 
credit  account  in  which  there  are  insuf- 
ficient ration  credits  to  cover  that  ration 
credit  check  and  other  outstanding  ra- 
tion credit  checks  drawn  on  that  account 

§  500.44     Redemption  accounts. 

'a)  Every  supplier  Including  every  re- 
tail sales  outlet  shall  apply  to  FEA  for 
the  establishment  of  a  redemption  ac- 
count in  accordance  with  forms  and  In- 
&tructi(His  Issued  by  FEA. 

'b)  Suppliers  shall  deposit  In  their 
redemption  accounts  all  redeemed  ra- 
tion rights  and  redemption  checks 
which  they  have  Mcepted. 

<c)  Within  ten  (10)  days  of  purchas- 
ing or  obtaining  gaaoUne  from  any  sup- 


idler,  a  wholesale  purchaser-reselltr 
must  Issue  a  redemption  check  to  sudh 
supplier  drawn  on  its  redemption  ac- 
count in  exchange  for  gasoline  received- 
(d)  Participating  banks  shall  accept 
nedeemed  ration  rights  and  redemption 
dhecks  on  behalf  of  FEA  for  deposit  In 
a  supplier's  redemption  SM:count. 

§  500.45     Recordkeeping      requiremertls 
and  reports. 

Participating  banks  shall  maintain 
such  records  and  issue  such  reports  as 
may  be  required  from  time  to  time  by 
FEA. 

§  500.46     Redemption  account  credits. 

(a)  Based  on  Information  contained 
in  the  supplier's  application  for  a  re- 
demption account,  every  supplier  shaJl 
receive  an  initial  redemption  account 
credit  equal  to  the  greater  of  (l)  the 
amount  of  an  average  single  delivery 
during  the  base  year  or  <2)  ten  (10) 
days'  average  gasoline  receipts  during 
the  base  year,  computed  by  dividing  the 
base  year  volume  by  three  hundred 
alxty-five  (365)  and  multiplying  the  re- 
sult by  ten  (10). 

(b)  Within  thirty  (30)  days  from  the 
date  ration  rights  are  required  for  the 
purchase  of  gasoline,  every  supplier  shall 
report  In  accordance  with  FEA  forms 
and  Instructions  Its  initial  inventory 
levels  measured  on  the  first  day  of  ra- 
tioning before  any  sales  or  deliveries  of 
gasoline  are  made.  On  this  report  form 
each  supidler  must  compute  its  adjusted 
redemption  account  credit,  which  shall 
be  equal  to  the  volume  of  an  average 
single  delivery  received  during  the  bate 
year,  or  ten  (10)  days'  average  receipts 
during  the  base  year,  if  greater,  plus 
twenty  (20)  percent  of  total  gasoline  in- 
ventory capacity,  miniis  inventory  on 
the  first  day  of  rationing.  If  the  result 
te  less  than  zero,  the  adjusted  redemp- 
tion account  credit  is  equal  to  zero. 

(c)  Suppliers  which  are  located  in  re- 
mote areas  subject  to  infrequent  or  Ir- 
regular supply  schedules,  and  suppliers 
In  areas  subject  to  highly  seasonal  de- 
mand may  apply  to  FEA  for  a  special  re- 
demption account  credit,  if  the  adjusted 
redemption  account  credit  computed  ac- 
cording to  paragraph  (b)  above  will  be 
Insufficient  to  cover  actual  gasoline  re- 
ceipts less  the  amount  of  ration  credits 
and  redemption  checks  received  or  ex- 
pected to  be  received  from  customers 
during  the  first  twenty  (20)  days  of  the 
rationing  program. 

Subpart  E — National  Retion  Reserve 

§  500.51      National  Ration  Reserve. 

(a)  The  National  Ration  Reserve  shall 
be  used  by  FEA  to  meet  national  disaster 
relief  needs  or  for  emergency  replenish- 
ment of  a  State  Hardship  Reserve  or  for 
any  other  emergency  need  at  the  discre- 
tion of  the  Administrator  of  the  FEA. 

(b)  Each  ration  period,  one  (1)  per- 
cent of  the  ration  rights  issued  by  the 
FEA  pursuant  to  Subpart  B  of  this  part 
shall  be  reserved  for  distribution  at  the 
discretion  of  the  FEA  National  Office 
through  the  National  Ratic»i  Reserve. 
The  percentage  of  ration  rights  to  be  re- 
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tained  In  the  National  Ration  Reserve 
may  be  Increased  or  decreased  during 
subsequent  ration  periods  upon  notice 
published  in  the  Fedkral  Ricistsr. 

Subpart  F — State  Rationing  Offices  and 
Local  Rationing  Boards 

§  500.61      State  Rationing  Office. 

(a)  Any  State  may  apply  to  the  PEA 
National  Office  to  create  a  State  Ration- 
ing Office  within  the  State.  The  Bureau 
of  Indian  Affairs  shall  be  treated  as  a 
State  Rationing  Office  with  respect  to 
the  Indian  reservations  under  its  juris- 
diction. 

(b)  After  FEA  review  of  the  criteria 
in  paragraph  (d)  of  this  section  and 
upon  certificatiOTi  by  F'EA,  such  State 
Rationing  Office  will  be  delegated  au- 
thority (1)  to  administer  the  State 
Hardship  Reserve  alloted  by  FEA  to  that 
State,  (2)  to  receive  petitions  from  any 
user  of  rationed  products  with  respect  to 
the  priority  and  .entitlement  of  such  user 
under  these  regulations,  and  (3)  consist- 
ent with  these  regulations  and  guidelines 
issued  by  FEA,  to  order  a  reclassification 
or  modification  of  any  prior  determina- 
tion made  with  respect  to  such  user's 
rationing  priority  or  rights  specified  in 
paragraph  (b)  (2)  of  this  section  subject 
to  review  by  FEA. 

(c)  Each  State  shall  maintain  a  pri- 
mary ration  credit  account  into  which 
FEA  shall  deposit  each  month  ration 
credits  equal  to  that  State's  Hardship 
Reserve.  No  State  shall  issue  a  ration 
credit  check  drawn  upon  this  ration 
credit  accotint  if  there  are  insufficient 
ration  credits  to  cover  that  ration  credit 
and  other  outstanding  ration  credit 
checks  drawn  on  that  accoimt. 

(d)  The  State  Rationing  Office  may 
redelegate  the  authority  given  to  it  by 
FEA  to  one  or  more  Vocal  Rationing 
Boards. 

(e)  Criteria  for  delegation  of  authority 
to  State  Rationing  Offices.   [Reserved] 

§  500.62     Local  Rationing  Boards. 

(a)  Local  Rationing  Boards  may  be  es- 
tablished within  a  State  by  the  State 
Rationing  Office   pursuant   to   §  500.61. 

<b)  Each  Local  Rationing  Board  shall 
include  a  Local  Rationing  Panel  selected 
pursuant  to  §  500.64. 

(c)  The  Local  Rationing  Board  shall 
be  allotted  an  equitable  portion  of  the 
State  Hardship  Reserve  by  the  State 
Rationing  Office.  The  Local  Rationing 
Board  shall  maintain  a  secondary  ration 
credit  account  into  which  it  shall  deposit 
the  portion  of  the  State  Hardship  Re- 
serve it  receives  from  time  to  time.  From 
this  secondary  account,  the  Local  Ra- 
tioning Board  may  issue  ration  rights  to 
eligible  individuals  determined  to  be  ex- 
periencing hardships  pursuant  to  8  500.- 
63.  The  Local  Rationing  Board  shall  not 
issue  a  ration  credit  check  drawn  upon 
its  secondary  ration  credit  account  if 
there  are  insiifflcient  ration  credits  to 
cover  that  ration  credit  check  and  other 
outstanding  ration  credit  checks  drawn 
on  that  account. 

(d)  Each  Local  Rationing  Board  shall 
accept  hardship  applications  pursuant 
to  S  500.63  and  either  ai^rove  or  disap- 
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prove  such  petitions  pursuant  to  instruc- 
tions and  g\i(ldellnes  to  be  issued  by  FEA. 

(e)  Each  week  the  Local  Rationing 
Board  shalVreport  to  the  State  Ration- 
ing Office  with  respect  to  the  preceding 
week  (1)  the  number  of  hardship  appli- 
cations received  per  category  of  hardship 
alleged,  (2)  the  disposition  made  of 
hardship  applications,  and  (3)  the 
amount  of  ration  rights  issued  to  individ- 
uals found  to  be  experiencing  hardships. 

(f)  The  Local  Rationing  Panel  shall 
review  and  decide  all  appeals  of  decisions 
made  by  the  Local  Rationing  Board  pur- 
suant to  §  500.63(d)  and  in  accordance 
with  guidelines  to  be  issued  by  FEA. 
The  Local  Rationing  Panel  shall  also 
review  and  decide  appeals  filed  by  any 
person  aggrieved  by  a  decision  of  the 
Local  Rationing  Board  with  respect  to 
any  matters  redelegated  to  it  by  the 
State  Rationing  Office  pursuant  to  §  500.- 
61.  Appeals  from  the  decision  of  the  Lo- 
cal Rationing  Panel  may  be  further  ap- 
pealed pursuant  to  8  500.67. 

(g)  The  Bureau  of  Indian  Affairs  may 
establish  Local  Rationing  Boards  on 
Indian  reservations  under  its  jurisdic- 
tion. Such  boards  will  carry  out  the  du- 
ties and  functions  of  Local  Rationing 
Boards  as  set  forth  in  this  subpart. 

§  500.63      Hardship  applications. 

*at  An  individual  may  file  a  hardship 
application  for  rationing  rights  in  addi- 
tion to  the  rationing  rights,  if  any. 
which  he  or  she  is  entitled  to  receive 
pursuant  to  Subpart  B  of  this  part.  The 
application  shall  be  made  in  accordance 
with  FEA  forms  and  instructions. 

(b)  Hardship  applications  will  be  re- 
ceived by  the  Local  Rationing  Board  for 
review  and  determination  if  the  appli- 
cant alleges  any  one  or  more  of  the  fol- 
lowing hardships: 

(1>  Handtcopped  persons.  Any  indi- 
vidual who,  by  reason  of  disease,  injury, 
age,  congenital  malfimction,  or  other 
permanent  incapacity  or  disability,  is 
unable  without  special  facilities,  plan- 
ning or  design  to  utilize  mass  transpor- 
tation vehicles,  facilities  and  services, 
who  has  a  substantial,  permanent  Im- 
pediment to  mobility  and  whose  needs 
for  rationed  products  exceed  the  amount, 
if  any,  represented  by  the  ration  rights 
issued  pursuant  to  Subpart  B  of  this 
F>art  may  file  a  hardship  application. 

(2>  Low-income,  long-distance  com- 
muters. Persons  who  without  ration 
rights  in  addition  to  the  amount,  if  any, 
allotted  to  them  pursuant  to  Subpart  B 
of  this  part  would  be  forced  to  spend 
over  five  (5)  percent  of  their  adjusted 
gross  Incomes  purchasing  ration  rights 
for  travel  to  and  from  their  place  of  em- 
ployment, and  for  whom  carpooling  or 
public  transportation  is  not  a  reason- 
able alternative,  may  file  a  hardship 
application. 

(3)  Migrant  workers.  An  individual 
who  holds  a  drivers  licensed  by  a  State, 
who  travels  from  one  agricultural  work 
site  to  another  agricultural  work  site, 
and  whose  needs  for  rationed  products 
exceed  the  amount  represented  by  the 
ration  rights,  if  any.  issued  pur8usm.t  to 
Subpart  B  of  this  part  may  file  a  hartK 
ship  application  with  the  Local  Ration- 


ing Board  which  serves  the  community 
in  which  the  current  work  site  is  located. 
The  applicant  should  be  awarded  suffi- 
cient ration  rights  to  assist  the  individ- 
ual in  traveling  to  his  or  her  next  work 
site. 

(4>  Persons  engaged  in  household 
moves.  Persons  who  are  driving  vehicles 
as  part  of  their  own  household  move  and 
who  in  order  to  complete  the  move  will 
need  more  than  twenty-five  (25>  percent 
of  the  total  amount  of  ration  rights  for 
one  ration  period  allotted  to  all  members 
of  the  household  pursuant  to  Subpart  B 
of  this  part  may  file  a  hardship  applica- 
tion. Rationed  products  needed  by  firms 
engaged  in  household  moving  for  hire 
may  not  be  obtained  through  the  Local 
Rationing  Board. 

(5>  Ofhcr  reetirrtnsr  or  one-ftme  hard- 
ship needs.  Any  Individual  experiencing 
severe  hardships  on  a  recurring  or  one- 
time-only basis,  who  is  not  specified  In 
paragraphs  (b)  (1),  (2>.  (3>  and  (4) 
above,  may  file  a  hardship  application. 
The  Local  Rationing  Board  must  review 
and  decide  any  application  filed  pursu- 
ant to  this  paragraph  (b>  (5)  consistent 
with  the  objectives  of  the  Mandatory 
Gasoline  Rationing  Program. 

ic^  Processing  of  applications.  <V 
The  Local  Rationing  Board  may  initiate 
an  investigation  of  any  .statement  in  an 
application,  whether  wTitten  or  verbal, 
and  use  in  its  evaluation  any  relevant 
facts  obtained  by  such  investigation.  The 
Local  Rationing  Board  may  solicit  and 
accept  submissions  from  third  persons 
rele\'unt  to  any  application  provided 
that  the  applicant  is  afforded  an  oppor- 
tunity to  respond  to  all  third  person  sub- 
missions. In  evaluating  an  application, 
the  Local  Rationing  Board  may  consider 
any  other  source  of  Information.  The 
Local  Rationing  Board  on  its  own  initia- 
tive may  convene  a  conference,  if.  in  its 
discretion,  it  considers  that  a  conference 
will  advance  its  evaluation  of  the  appli- 
cation. 

(2)  If  -the  Local  Rationing  Board  de- 
termines that,  there  is  Insufficient  Infor- 
mation upon  which  to  base  a  decision 
and  if  upon  request  the  necessary  addi- 
tional Information  is  not  submitted,  the 
Local  Rationing  Board  may  dismiss  the 
application  without  prejudice.  If  the 
failure  to  supply  additional  InformatitMi 
is  repeated  or  willful,  the  Local  Ration- 
ing Board  may  dismiss  the  application 
with  prejudice. 

'3>  After  pnxiesslng,  the  Local  Ra- 
tioning Board  or  upon  appeal  the  Local 
Rationing  Panel  shall  either  grant  or 
deny  a  hardship  application.  If  the  ap- 
plication is  granted,  the  Local  Rationing 
Panel  or  the  Local  Rationing  Board  shall 
determine  the  amount  of  ration  rights 
to  be  granted,  shall  notify  the  applicant 
in  writing  of  the  amount  determmed, 
and  shall  issue  ration  rights  to  the  ap- 
plicant in  that  amount.  If  the  Local  Ra- 
tioning Board  or  the  Local  -Rationing 
Panel  determines  that  the  application  is 
not  to  be  granted,  the  applicant  shall  be 
notified  in  writing  promptly  upon  such 
determination. 

(d>  An  applicant  who  does  not  receive 
as  many  ration  rights  as  he  or  she  ap- 
plied for  or  an  applicant  whose  applica- 


tion is  not  granted  may  a{H>eal  to  the 
Local  Rationing  Panel.  The  appeal  must 
be  filed  within  fifteen  (15)  calendar  days 
of  receipt  of  the  notice  of  determination 
specified  in  paragraph  (c)  (3)  of  this 
section.  There  has  not  been  an  exhaus- 
tion of  administrative  remedies  until  an 
appeal  has  been  filed  and  decided,  and 
all  further  appellate  proceedings  provid- 
ed in  §  500.67  of  this  subpart  have  been 

completed. 

« 
§  .100.64      Selection   of   Local    Rationing 

Panel    and    Local    Rationing    Board 

Manapcr. 

The  Local  Rationing  Panel  shall  con- 
sist of  an  odd  number  of  volunteers 
selected  by  the  local  government  in 
which  the  panel  serves  in  accordance 
with  FEA  guideUnes.  The  members  of 
the  Local  Rationing  Panel  shall  desig- 
nate one  of  their  members  as  the  indi- 
vidual responsible  for  calling  meetings  of 
the  panel  to  determine  local  phx:edures 
and  to  carry  out  the  duties  of  the  Local 
Rationing  Panel.  The  Local  Rationing 
Board  Manager  shall  be  selected  by  the 
Chief  Executive  of  the  State  in  which 
the  Local  Rationing  Board  is  located. 

§  300.65      Slate  Hardship  Reserves. 

ia>  Pursuant  to  Subpart  B  of  this 
part.  FEA  shall  distribute  ration  rights 
to  each  State  Rationing  Office  to  be  used 
by  Local  Rationing  Boards  to  meet  the 
needs  of  approved  individual  hardship 
applicants  pursuant  to  8  500.63  of  this 
subpart  and  to  meet  the  needs  of  ap- 
proved hardship  appUcations  filed  with 
the  State  Rationing  Office  by  firms 
pursuant  to  paragraf*  (b)  of  this  sec- 
tion. 

(b)  Applicatton  hy  firms  experiencing 
severe  hardships.  (DA  firm  entitled  to  a 
ration  credit  level,  other  than  as  a  sup- 
plier or  a  wholesale  purchaser-reseller, 
may  file  an  appU(»tion  with  the  State 
Rationing  Office  for  raticming  rights  in 
addition  to  any  rationing  rights  It  Is  en- 
titled to  receive  pursuant  to  Subparts  B 
and  G  of  this  part.  The  application  shall 
be  made  in  accordance  with  FEA  forms 
and  instructions. 

(i>  The  State  Rationing  Office  may 
initiate  an  investigation  of  any  statement 
in  an  application,  whether  wTltten  or 
verbal,  and  use  In  its  evaluation  any  rele- 
vant facts  obtained  by  such  Investigation. 
The  State  Rationing  Office  may  solicit 
and  accept  submissions  frcm  third  per- 
sons relevant  to  any  application  provided 
that  the  applicant  is  afforded  an  oppor- 
tunity to  respond  to  all  third  person  sub- 
missions. In  evaluating  an  application, 
the  State  Rationing  Office  may  consider 
any  other  source  of  information.  The 
State  Rationing  Office  on  its  own  initia- 
tive may  convene  a  conference.  If.  in  its 
discretion,  it  considers  that  a  conference 
will  advance  its  evaluation  of  the  appli- 
cation. 

lii^  If  the  State  Rationing  Office  de- 
termines that  there  is  Insufficient  Infor- 
mation upon  which  to  base  a  decisicm 
and  if  upon  request  the  necessary  addi- 
tional information  is  not  submitted,  the 
State  Rationing  Office  may  dismiss  the 
application  without  prejudice.  If  the  fail- 
ure to  supply  additional  Infonnation  is 
repeated  or  willful,  the  State  Rationing 
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Office  may  dismiss  the  application  with 
porejudlce. 

(2)  The  State  Rationing  Office  shall 
notify  the  applying  firm  in  writing  of  the 
decision  made  with  respect  to  the  appli- 
cation and  the  amount.  If  any,  of  ration 
rights  the  firm  is  to  receive  from  the 
State  Hardship  Reserve. 

(3)  Any  firm  a«rgrieved  by  the  decision 
of  the  State  Rationing  Office  with  re- 
spect to  its  application  may  appeal  that 
decision  pursuant  to  f  500.67(c)  of  this 
subpart. 

<c)  Each  month  the  State  Rationing 
Office  shall  report  to  PEA  with  respect 
to  the  preceding  month  (I)  the  number 
of  hardship  petitions  received  per  cate- 
gory of  hardship  alleged.  (2)  the  disposi- 
tion made  of  hardship  applications,  and 
(3)  the  amount  of  ration  rights  issued 
from  the  State's  Hardship  Reserve. 

(d)  Within  ten  ( 10)  days  of  the  end  of 
a  ration  period,  any  ration  rights  re- 
maining in  the  State  Hardship  Reserve 
shall  be  reported  to  PEA.  PEA  may, 
among  other  courses  of  action,  add  it  to 
the  State  Hardship  Reserve  for  the  next 
ration  period,  transfer  all  or  a  portion  of 
the  balance  to  another  State  Hardship 
Reserve,  or  treat  the  balance  as  an  ad- 
vancement on  the  State  Hardship  Re- 
serve for  the  next  ration  period. 

§  500.66     Tini<>line!>!>. 

(a)  If  the  Local  Rationing  Board,  the 
Local  Rationing  Panel  or  the  State  Ra- 
tioning Office  fails  to  take  action  on  an 
individual's  or  a  firm's  application,  re- 
spectively, within  ten  (10)  days  of  filing, 
the  applicant  may  treat  the  application 
as  having  been  denied  in  all  respects  and 
may  appeal  therefrom  as  provided  in 
S  500.67. 

(b)  Notwithstanding  paragraph  fa)  of 
this  section,  the  Local  Rationing  Board 
or  the  State  Rationing  Office  may  tem- 
porarily suspend  the  running  of  the  10- 
day  period  if  it  finds  that  additional  in- 
formation is  necessary  or  that  the  appli- 
cation was  improperly  filed.  The  tem- 
porary suspension  shall  remain  in  effect 
until  the  Local  Rationing  Board  or  the 
State  Rationing  Office  sfrves  upon  the 
individual  or  firm  notice  that  the  addi- 
tional information  has  been  received  and 
accepted  or  that  the  application  has  been 
properly  filed  as  appropriate.  Unless 
otherwise  provided  in  writing,  the  10-day 
period  shall  resume  running  on  the  first 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  legal  holiday  and  that  follows  the 
day  on  which  the  Local  Rationing  Board 
or  the  State  Rationing  Office  serves  upon 
the  person  the  notice  described  in  this 
paragraph. 

§  500.67      Appeals. 

<a)  An  individual  aggrieved  by  a  de- 
cision made  by  a  Local  Rationing  Board 
may  appeal  that  decision  to  the  Local 
Rationing  Panel  pursuant  to  5  500.63(d) . 

(b)  An  individual  aggrieved  by  an  ap- 
peal decision  of  a  Local  Rationing  Panel 
may  appeal  that  decision  to  the  State 
Rationing  Office  in  accordance  with  the 
procedures  established  by  the  State  of- 
fice. The  appeal  shall  be  filed  within 
fifteen  (15)  days  of  serivce  of  the  order 
from  which  the  appeal  Is  taken.  There 
haa  not  been  an  exhaustion  of  admirda- 
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tititlve  remedies  until  an  appeal  -has 
been  filed  and  the  appellate  proceeding 
is  completed  by  the  issuance  of  an  order 
granting  or  denying  the  appeal. 

(c)  Any  person  aggrieved  by  a  deci- 
sion made  by  a  State  Rationing  Office 
with  respect  to  any  matters  coming 
within  the  authority  delegated  to  it  pur- 
suant to  §  500.61  or  relating  to  its  deci- 
sions on  applications  for  additional  ra- 
tion rights  made  pursuant  to  §  500.65  or 
on  an  appeal  decision  made  pursuant  to 
ixaragraph  (b)  of  this  section  may  file 
an  appeal  of  that  decision  pursuant  to 
Subpart  Q  of  Part  205  of  this  chapter. 

Subpart  G — Diesel  Fuel  Rationing 

§  500.71      General. 

(a)  No  firm  shall  obtain  dlesel  fuel  at 
retail  sales  outlets  from  any  supplier 
without  transferring  to  the  supplier 
valid  ration  rights  equal  on  a  gallon 
basis  to  the  amount  of  diesel  fuel  trans- 
ferred and  no  supplier  (including  a  re- 
tail sales  outlet)  shall  transfer  diesel 
fuel  at  retail  sales  outlets  to  any  whole- 
sele  purchaser-consumer  or  end-user, 
without  obtaining  and  redeeming  ration 
rights  from  such  wholesale  purchaser- 
consumer  or  end-user,  except  that  a  sui>- 
plier  at  a  retail  sales  outlet  may  transfer 
diesel  fuel  to  any  firm  other  than  a  sup- 
plier without  obtaining  and  redeeming 
ration  rights  from  such  firm  if  the  sup- 
plier at  a  retail  sales  outlet  agrees  to  ob- 
tain and  redeem  the  appropriate  amount 
Of  ration  rights  from  any  source  and 
does  so  within  ten  (10)  days  of  the  trans- 
action. 

(b)  For  purposes  of  this  subpart,  "ra- 
tion rights"  means  ration  coupons  issued 
pursuant  to  Subparts  B  and  F  of  this  pert 
or  charges  against  a  diesel  fuel  entitle- 
ment card  issued  by  FEA  pursuant  to 
6  500.72. 

§  500.72      Issuance  of  ration  rights. 

(a)  Ration  coupons  issued  for  gaso- 
line pursuant  to  the  provisions  of  Sub- 
parts B  and  F  of  this  part  may  be  used 
to  purchase  diesel  fuel  at  retail  sales  out- 
lets in  lieu  of  gasoline  at  the  option  of 
the  holder.  However,  no  ration  coupwi 
may  be  used  for  both  gasoline  and  diesel 
fuel. 

(bi  Ration  coupons  is^ed  pursuant 
to  Subparts  B  and  F  of  this  part  which 
the  holder  uses  to  purchase  diesel  fuel 
at  retail  sales  outlets  shall  be  vaUd  in 
tlie  same  manner  as  specified  in  §  500.23. 

(c  I  A  firm  which  purchases  diesel  fuel 
at  retail  sales  outlets  may  apply  to  FEA 
for  establishment  of  a  diesel  fuel  ration 
credit  account  and  for  ifsuance  of  a 
diesel  fuel  entitlement  card  which  shaill 
enable  the  holder  to  purchase  diesel  fuel 
at  retail  sales  outlets.  The  amount  of  the 
ration  allotment  which  FEA  will  make 
for  each  diesel  fuel  primary  ration  credit 
account  shall  be  the  same  as  the  alloca- 
tion levels  for  middle  distillate  specified 
In  Part  211  of  this  chapter  prior  to  the 
application  of  an  allocation  fraction. 

td)  Firms  applying  for  a  diesel  fuel 
entitlement  card  shall  be  provided  a 
diesel  fuel  ration  credit  account  to  which 
PEA  will  credit  in  each  calendar  month 
the  amount  of  diesel  fuel  to  which  the 
firm  Is  entitled  pursuant  to  paragrajii 
Cc)  of  this  section. 


(e)  A  firm  which  wishes  to  purchase 
diesel  fuel  at  retaU  sales  ouUets  in  excess 
of  volumes  purchased  at  retail  sales  out- 
lets during  the  base  period  may  petition 
PEA  pursuant  to  Subpart  D  of  Part  205 
to  increase  the  amount  of  the  firm's  ra- 
tion credits  to  be  issued  by  PEA  in  a 
calendar  month.  A  firm  which  did  not 
purchase  diesel  fuel  at  retail  sales  outlets 
during  a  base  period  may  apply  for  as- 
signment of  a  base  period  use  pursuant 
to  Subpart  C  of  Part  205. 

(f)  A  firm  may  apply  to  FEA  for  a 
diesel  fuel  entitlement  card  in  accord- 
ance with  PEA  forms  and  instructions. 
The  applicant  shall  be  required  to  deter- 
mine its  base  period  use  of  diesel  fuel 
and  to  indicate  for  each  period  corre- 
sponding to  a  base  period  how  much  by 
volume  of  its  base  period  use  of  diesel 
fuel  was  purchased  at  retail  sales  outlets. 

*  g )  FEA  may  invalidate  any  diesel  fuel 
entitlement  card  by  notice  to  the  firm  to 
which  it  was  issued  if  FEA  finds,  among 
other  things,  that  the  card  is  being  im- 
properly used  or  is  reported  lost  or  stolen. 

(h)  Sales  to  holders  of  diesel  fuel  en- 
titlement cards  at  retail  sales  outlets  of 
diesel  fuel  shall  be  made  by  imprinting 
the  information  on  the  card  on  an  FEA 
form  which  shall,  among  other  informa- 
tion, indicate  the  volume  of  diesel  fuel 
sold;  the  date  of  sale;  the  name  of  the 
retail  sales  outlet;  and  certification  by 
the  card  holder  that  he  or  she  is  cur- 
rently authorized  by  the  firm  (including 
an  individual)  to  which  the  card  was 
issued  to  use  the  card  for  purchases  of 
diesel  fuel  at  retail  sales  outlets.  A  copy 
of  the  completed  form  shall  be  provided 
to  the  holder;  a  second  copy  held  for 
transmittal  to  the  PEA  regional  process- 
ing center;  and  a  third  copy  maintained 
by  the  retail  sales  outlet. 

§  500.73      Redemption. 

(a)  The  retail  sales  outlet  of  diesel 
fuel  shall  collect  all  ration  rights  ex- 
changed for  diesel  fuel  and  after  stamp- 
ing any  ration  coupons  redeemed  for 
diesel  fuel  with  the  legend  "redeemed 
for  diesel,"  keep  all  such  ration  rights 
separate  from  ration  rights  exchanged 
for  gasoline.  Those  ration  rights  ex- 
changed for  diesel  fuel  shall  not  be  de- 
posited in  a  wholesale  purchaser -resell- 
er's redemption  account. 

'  b )  From  time  to  time  and  upon  prior 
notification  by  FEA,  retail  sales  outlets 
of  diesel  fuel  may  be  required  to  transmit 
to  a  FEA  regional  paocessing  center  all 
ration  rights  exchanged  for  diesel  fuel 
including  copies  of  the  transaction  forms 
used  by  holders  of  diesel  fuel  entitlement 
cards  which  the  owner  of  the  retail  sales 
outlet  retained  at  the  time  of  sale  pur- 
suant to  §  500.72<h). 
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CHAPTER    III— U.S.    ENERGY   RESEARCH 
AND   DEVELOPMENT  ADMINISTRATION 

PART  711— GUIDELINES  FOR 
ENVIRONMENTAL  REVIEW 

Miscellaneous  Amendments 

On  February  14,  1974,  guidelines  were 
promulgated  and  publi^ed  in  the  FEo- 
ERAL  Register  (39  PR  5620)  establishing 
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policies  and  procedures  for  the  discharge 
of  the  responsibilities  of  the  Atomic  En- 
ergy Cranmission  ( AEC)  — operations 
with  respect  to  the  National  Environ- 
mental Policy  Act  ot  1969  (NEPA)  and 
other  related  authorities.  The  Energy  Re- 
search and  Development  Administration 
(ERDA),  the  statutory  successor  to  the 
operational  functions  ot  the  AEC  as  a 
result  of  the  Energy  Reorganization  Act 
of  1974.  adopted  those  guidelines  on 
March  3,  1975  (40  m  8794) .  The  purpose 
of  those  regulations  was  explained  in  the 
preamble  to  the  AEC  operations  guide- 
lines. 

Experience  with  these  guidelines  has 
Indicated  that  certain  chamges  are  need- 
ed for  the  sake  of  clarity,  particularly  in 
amending  the  guidelines  to  conform  to 
ERDA's  organizational  structure.  Ac- 
cordingly. Part  711  of  Title  10.  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

These  amendments  will^apply  to  all 
units  of  ERDA.  They  will  apply  to  all  re- 
views of  proposed  actions  not  yet  com- 
menced and  will  also  apply  to  the  maxi- 
mum extent  practicable  to  reviews  cur- 
rently in  process.  These  amendments  are 
promulgated  as  final  amendments  to  the 
guidelines  since  they  are  matters  relating 
to  agency  procedures  and  the  agency  de- 
sires that  these  procedures  be  available 
immediately  for  apphcation  to  the  large 
number  of  environmental  reviews  cur- 
rently in  process.  For  tiiese  reasons,  the 
agency  has  determined  that  it  is  not  nec- 
essaiT  to  provide  notice  of  propdsed  rule- 
making, opportunity  for  public  participa- 
tion or  delay  of  effective  date.  However, 
in  order  to  provide  the  public  with  an 
opportunity  to  comment  on  these  guide- 
lines, inter@!(ted  persons  may  submit,  on 
or  before  March  14,  1977,  written  com- 
ments to  the  Director,  OfBce  of  NEPA 
Coordination,  Mail  Station  E-201,  U.S. 
Energy  Research  and  Development  Ad- 
ministration. Washington,  DC.  20545. 
These  comments  will  be  considered  with 
respect  to  the  desirability  of  further 
amendment  of  this  Part. 

These  amendments  are  promulgated 
under  authority  provided  in  Section  105, 
88  Stat.  1238  (42  USC  5815) ,  and  section 
102,  83  Stat.  853  (42  USC  4332)  and  are 
effective  January  26,  1977.  Part  711  is 
hereby  revised  to  read  as  follows. 

Dated  at  Germantown,  Maryland,  this 
8th  day  of  December  1976. 

For  the  Energy  Research  and  Develop- 
ment Administration. 

James  L.  Liverhan, 

Assistant  Administrator. 
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Subpart  A— Getreral 

§711.1      Background. 

(&>  The  National  Environmental  Pol- 
icy Act  of  1969  (NEPA),  implemented  by 
Executive  Order  11614  (E.O.  11514) 
dated  March  5,  1970  (35  PR  4247) ,  and 
the  Guidelines  of  the  Council  on  En- 
vironmental Quality  (CEQ)  of  August  1, 
1973  (40  CFR  Part  1500.  38  PR  20550), 
require  that  all  agencies  of  the  Federal 
Government  prepare  detailed  environ- 
mental statements  on  proposals  for 
legislation  and  other  major  Federal  sw- 
tions  significantly  affecting  the  quality 
of  the  human  environment.  The  objec- 
tive of  NEPA  is  to  build  into  the  Federal 
agency  decisionmaking  process,  begin- 
ning at  the  earliest  possible  point,  an 
appropriate  and  careful  consideration  of 
environmental  aspects  of  proposed  ac- 
tions in  order  that  adverse  environmental 
effects  may  be  avoided  or  minimized.  In 
addition,  section  309  of. the  Clean  Air 
Act  (CAA),  as  amended,  provides  that 
the  Administrator  of  the  Environmental 
Protection  Agency  (EPA)  shall  review 
and  comment  on  any  matter  relating  to 
EPA's  authority  contained  in  such  pro- 
posed legislation  or  such  other  major 
Federal  action.  OflQce  of  Management 
and  Budget  (OMB)  Bulletin  No.  72-6  of 
September  14,  1971,  and  OMB  Circular 
iS^o.  A-95  (Revised)  of  January  2.  1976. 
provide  guidance  in  connection  with  the 
evaluation,  review  and  coordination  of 
Federal  projects  and  activities. 

§711.2      Purpose. 

<a^  This  Part  establishes  policy  and 
procedure  for  discharging  the  Energy  Re- 
search and  Development  Administra- 
tion's (ERDA)  responsibilities  with  re- 
spect to  NEPA,  E.O.  11514,  section  309  of 
the  CAA,  OMB  Bulletin  No.  72-6,  OMB 
Circular  No.  A-95  (Revised)  and  the  CEQ 


Guidelines,  as  they  may  be  amended  from 
time  to  time.  This  Part  wiD  be  reviewed 
and  revised,  in  consultatlCKi  with  CEQ,  to 
ensure  full  compliance  with  these  direc- 
tives. This  Part  is  intended  to  provide 
guidance  for: 

(1)  Identifying  the  tigency  environ- 
mental a^^iHulsal  process,  those  ERDA 
actions  requiring  environmental  impact 
assessments  and  statements  and  the  time 
schedule  for  appropriate  participation 
prior  to  agency  decision  of  applicable 
Federal.  State  and  local  governmental 
units  and  members  of  the  public; 

1 2)  Obtaining  information  to  allow  the 
potential  environmental  impact  of  ad- 
ministrative and  legislative  actions  to  re- 
ceive full  consideration  in  the  agency  de- 
cisionmaking process; 

<3>  Obtaining  information  and  inter- 
nal ERDA  review  required  for  the  pre- 
paration cf  environmental  Impact  assess- 
ments and  statements; 

(41  Designating  the  ERDA  officials  who 
are  to  be  responsible  for  preparation,  re- 
view and  approval  of  environmental  im- 
pact assessments  and  statements. 

§711.3      Policy. 

(a>  Consistent  with  ERDA's  statutory 
responsibilities  and  other  essential  con- 
siderations of  national  policy.  ERDA 
shall  conduct  its  activities  in  a  man- 
ner calculated  to  promote  the  general 
welfare,  to  encourage  productive  and  en- 
joyable harmony  between  man  and  his 
environment,  to  minimize  damage  to  the 
environment,  to  enhance  environmental 
quaUty.  to  restore  environmental  quality 
lost  previously,  and  to  preserve  natural 
systems  and  resources  to  the  greatest 
possible  extent. 

<b)  To  this  end.  ERDA  will  incorporate 
into  its  planning  and  decisionmaking 
processes,  a  careful  consideration  of  the 
environmental  consequences  which  may 
be  caused  by  its  proposed  actions  by : 

(1)  Evaluating  Ixjth  the  long-range 
and  short-range  implicatkHis  of  such  ac- 
tions to  man,  including  his  physical  and 
social  surrounding,  and  to  nature; 

<2>  Exploring,  developing  and  analyz- 
ing alternative  actions  that  may  avoid, 
minimize  or  compen.«ate  adverse  impacts; 

<  3 '  Providing  for  disclosure  of  the 
potential  environmental  effects  of  such 
proposed  actions  to  agency  and  other  de- 
cisionmakers, including  Congress  and  the 
President,  and  to  the  public. 

^711..S      .Applicahilily. 

lai  This  part  applies  to  all  ERDA 
organizations. 

(b>  This  part  covers  ERDA  adminis- 
trative actions  and  legislative  proposals, 
including  those  actions  and  proposals 
sponsored  jointly  with  other  agencies. 
In  this  latter  connection,  if  an  environ- 
mental impact  assessment  or  statement 
is  to  be  prepared,  the  agencies  in- 
volved shall  determine  as  early  as 
possible  their  respective  responsibil- 
ities the  preparation  and  processing 
of  that  document  including  designa- 
tion of  a  single  agency  to  assume 
leadership  responsibilities  where  appro- 
priate. "Where  a  lead  agency  prepares  the 
document,  the  other  agencies  involved 
are  expected  to  pro\ide  assistance  with 
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respect  to  their  areas  of  jurisdiction  and 
expertise.  Factors  relevant  in  determin- 
ing an  appropriate  lead  agency  include 
time  sequence  in  which  the  agencies  be- 
come involved,  the  magnitude  of  their  re- 
spective involvement,  and  .their  relative 
expertise  with  respect  to^  the  antici- 
pated environmental  effect^  of  the  pro- 
posed action.  Whether  an  assessment  or 
statement  is  prepared  by  a  lead  agency  or 
is  prepared  jointly  by  several  agencies, 
the  document  should: 

(1)  Evaluate  the  environmental  con- 
sequences of  the  full  range  of  Federal 
actions  involved; 

(2)  Reflect  the  views  of  all  participat- 
ing agencies: 

<3)  Be  prepared  before  major  or  irre- 
versible actions  have  been  taken  by  any 
of  the  participating  agencies. 

fc)  This  part  applies  to  proposed  ac- 
ticms  which  may  have  a  significant  en- 
vironmental effect  even  though  they 
arise  from  projects  or  programs  initi- 
ated prior  to  enactment  of  NEPA. 

(d>  The  following  actions  are  not  sub- 
ject to  the  requirements  of  this  part: 

(1)  Administrative  procurements  (e.g.. 
general  supplies) ; 

(2)  Contracts  for  personal  services; 
(3>  Personnel  actions: 

(4i  Legislative  proposals  originating 
In  another  agency; 

(5)  Legislative  proposals  not  relating 
to  or  affecting  matters  within  ERDA's 
primary  areas  of  responsibility; 

(6>  Legislative  or  administrative  ac- 
tions In  the  nature  of  conceptual  design, 
architectural  and  engineering  studies, 
basic  research,  and  other  administrative 
matters  or  legislative  proposals  having 
no  foreseeable  impact  on  the  quality  of 
the  human  environment. 

§  711.7      Definitions. 

fa)  An  "action"  as  used  in  this  Part  is 
one  which  may  affect  the  quality  of  the 
human  environment. 

cl)  An  "administrative  action"  is  an 
EROA  action,  other  than  a  legislative 
action  (as  defined  herein),  which  in- 
cludes but  Is  not  necessarily  limited  to: 

li )  A  new  or  continuing  project  or  pro- 
gram, or  expansion  or  revision  to  a  con- 
tinuing program: 

TA)  Directly  undertaken  by  ERDA; 
■   iB>    Supported  in  whole  or  in  part 
through  ERDA  contracts,  grants,  loans, 
guarantees,  subsidies,  or  other  forms  of 
financial  assistance; 

(C»  Involving  an  ERDA  lease,  permit. 
or  license. 

(il>  The  establishment  or  modification 
by  ERDA  of  rules,  regulations,  or  poli- 
cies. 

1 2 1  A  "budgetary  action"  is  a  legisla- 
ti\Te  action  'as  defined  herein),  involv- 
ing an  ERDA  request  to  Congress  for 
authorization  and  appropriation  of 
funds  for  a  proposed  construction  line 
iteth.  or  other  proposed  major  activity 
or  program. 

f3)  A  "legislative  action"  is  a  favor- 
able  report   or   recommendation   on   a 
proposal    for    legislation    sponsored    by 
ERDA.  including  a  budgetary  action  as 
^  defined  herein. 

/     -^^b)    An  "environmental  development 
plan"  (EOP>  is  generally  anticipated  to 
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be  the  basic  ERDA  management  docu- 
ment for  planning,  budgeting,  manag- 
ing, and  reviewing  the  broad  environ- 
mental implications  of  an  ERDA  energy 
research,  development  and  demonstra- 
tion program. 

(c>  An  "environmental  impact  assess- 
ment" (EIA)  is  a  written  document 
which  evaluates  the  environmental  im- 
pacts of  proposed  ERDA  actions  to  as- 
sure that  envirorunental  values  are  con- 
sidjered  at  the  earliest  meaningful  point 
in  tlie  decisionmaking  process,  and 
which  provides  the  basis  for  a  deter- 
mination whether  an  environmental  im- 
pact statement  will  be  prepared. 

id  I  An  "environmental  impact  state- 
ment" lEIS)  is  a  written  document  pre- 
pared at  the  earliest  meaningful  point 
in  the  decisionmaking  process  which 
analyzes  the  environmental  impacts  as- 
sociated with  a  proposed  ERDA  action 
and  of  reasonably  available  alternatives 
and  reflects  responsible  public  and  gov- 
ernmental views  and  concerns. 

a  •  A  "draft  environmental  impact 
statement"  (DEIS),  is  a  preliminary 
statement  which  is  circulated  for  review 
and  comment  outside  of  ERDA  as  a  ve- 
hicle for  eliciting  additional  public  and 
goTerrunental  participation  in  the  ERDA 
environmental  review  process. 

«2i  A  "final  environmental  impact 
statement"  (FEIS)  Is  a  revised  DEIS 
which  considers  and  evaluates  (a)  the 
substantive  issues  and  comments  raised 
and  '  b )  new  information  developed  dur- 
ing the  public  review  period. 

(e>  A  "negative  declaration"  is  a  docu- 
ment prepared  subsequent  to  a  decision 
that  an  enviroi'unental  impact  statement 
win  net  be  prepared  for  a  proposed  ac- 
tion where  the  action  is  one  which:  (1) 
Has  t>een  identified  earlier  in  an  EDP  or 
EIA  as  an  action  for  which  a  statement 
would  be  prepared:  (2)  Is  similar  to  ac- 
tions for  which  ERDA  has  prepared  a 
significant  number  of  statements:  (3) 
Has  previously  been  armounced  as  being 
the  subject  of  a  statement;  or  (4)  ERDA 
has  determined  not  to  prepare  such  a 
statement  in  response  to  a  request  from 
CEQ  to  prepare  a  statement.  This  docu- 
ment shall  set  forth  the  decision  and 
briefly  state  the  reasons  therefor. 

tfi  "Programs"  are  aggregates  of 
projects  which  share  a  common  objective 
or  purpose  and  are  so  inter-related  that 
planning  or  decisionmaking  with  re- 
spect to  any  one  component  would  be 
likely  to  significantly  affect  planning  or 
decisionmaking  with  respect  to  any  other 
component. 

fg)  "Projects"  are  individualized 
ERDA  actions  including,  but  not  limited 
to.  proposed  construction  of  a  facility 
which  mav.  but  n^ed  not.  constitute  a 
part  of  a  larger  program. 

ih'  "Responsible  Assistant  Adminis- 
trator' is  that  Assistant  Administrator 
who  has  been  assigned  overall  responsi- 
bility for  the  conduct  of  a  program,  proj- 
ect, or  other  ERDA  action  which  may  he 
subiect  to  this  Part. 

<i)  "Appropriate  ERDA  ofHcial"  is  the 
pi(t>gram  division,  field  organization,  or 
any  other  subunit  head  within  ERDA 
who  has  been  assigned  direct  responsi- 
bility for  the  conduct  of  a  program,  proj- 


ect, or  other  ERDA  action  subject  to 
this  Part. 

(j)  "SummaiT  sheet"  is- a  brief  sum- 
mary of  the  significant  aspects  of  an 
environmental  impact  statement  which 
accompanies  the  EIS.  It  is  prepared  in 
accordance  with  Appendix  I  of  the  CEQ 
Guidelines  (40  CFR  1500). 

Subpart  B — Environmental  Impact 
Assessments 

§  711.23  Criteria  for  determining  need 
for  environmental  impact  assess- 
menl.s. 

(a)  An  environmental  impact  assess- 
ment is  ordinarily  not  required  for  ac- 
tions and  alternatives  with  respect  to 
which  an  environmental  impact  assess- 
ment or  statement  has  been  formerly 
prepared  by  ERDA  or  another  Federal 
agency  and  that  in  the  opinion  of  the 
AES  still  reflects  a  current  evaluation 
of  such  impacts  and  issues.  In  these  in- 
stances, the  relevant  assessment  or 
statement  should  accompany  the  pro- 
posal for  such  action  through  the  ERDA 
review  and  decisionmaking  process  to  the 
same  extent  as  an  assessment  or  state- 
ment prepared  under  this  Part. 

lb  I  The  appropriate  ERDA  officials 
are  responsible  for  the  preparation  of  en- 
vironmental impact  assessments  for  all 
proposed  administrative  and  legislative 
actions  to  which  this  Part  is  applicable 
and  have  not  been  previously  identified 
as  requiring  environmental  impact  state- 
ments.        V 

(c)  The  Assistant  Administrator  for 
Envirorunent  and  Safety  (AES).  in 
consultation  with  the  Office  of  the  Gen- 
eral Counsel  >  OGC » .  may  request  the 
responsible  Assistant  Administrator  or 
appropriate  ERDA  ofiBcial  to  prepare  an 
envirorunental  impact  assessment  for 
any  proposed  ERDA  action  under  their 
respective  jurisdiction,  which,  in  the 
opinion  of  the  AES.  may  impact  the 
quality  of  the  environment. 

§  711.25     Content  of  environmental  im- 
pact aesessnients. 

(a I  Environmental  impact  assess- 
ments lEIA)  should  be  brief,  factual 
documents  that  evaluate  and  analyze  the 
environmental  consequences  of  proposed 
ERDA  actions  in  enough  detail  to  as- 
sure that  environmental  values  are  con- 
sidered as  early  as  possible  in  the  de- 
cisionmaking process  and  to  provi4e  the 
factual  basis  for  a  determination  of  the 
need  for  the  preparation  of  an  environ- 
mental impact  statement.  Assessments 
should  be  structured  in  a  manner  that 
is  most  useful  for  planning  and  decision- 
making. EIA's  Fhould  ordinarily  con- 
tain the  following  information: 

1 1  >  Description  of  the  proposed  ac- 
tion. The  proposed  action  should  be 
briefly  described  and  known  environ- 
mental issues  should  be  identified. 
Drawings,  maps,  and  charts  should  be 
included  only  if  directly  pertinent  to  the 
assessment. 

(2)  Des^iption  of  the  existing  en- 
vironment.    The    existing    environment 

affected  by  the  proposed  action  should 
be  described  only  in*  suflBcient  detail  to 
permit  a  meaningful  evaluation  of  the 
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potential    environmental    consequences 
of  the  ivoposed  action. 

(3)  Potential  environmental  imvacts. 
The  potential  impacts  and  risks  of  the 
proposed  action  should  be  assessed,  in- 
cluding those  adverse  impacts  which 
cannot  be  avoided  should  the  proposal 
be  Implemented.  The  potential  cumula- 
tive and  long-term  environmental  ef- 
fects, including  any  bentficial  effects 
should  also  be  evaluated.  Any  known  is- 
sue identified  in  subparagraph  (1)  above, 
should  be  discussed.  TTie  risks  and  effects 
of  significant  credible  accidents  should 
be  evaluated  For  prt^xjsed  construc- 
tion projects,  potential  impacts  in  the 
following  three  areas  should  be  ad- 
dressed: 

(I)  ConstructUm.  The  probable  en- 
virormiental  effects  that  may  occur  from 
site  preparation,  roads,  excavation,  util- 
ities, parking  lots,  hauling,  clean-up, 
etc..  should  be  assessed.  Included  should 
be  the  effects  of  dust,  earthmoving,  silt, 
water  and  noise.  Secondary  impacts, 
such  as  increased  labor  force  and  effect 
on  community  resources,  and  new  hous- 
ing and  services,  should  be  discussed 
whenever  appropriate. 

(II)  Operation.  The  probable  en- 
vironmental impacts  from  the  use  of  re- 
sources, such  as  materials,  supplies,  fuel, 
personnel,  and  from  plant  afiSuents. 
should  be  assessed. 

(ill)  Site  restoration.  The  plans.  If 
any,  that  may  be  required-for  site  res- 
toration and  the  resulting  Impacts 
should  be  briefly  described. 

<4)  CoordtTwtion  xoith  Federal,  state, 
regional  or  local  plans.  The  potential 
confiicts  of  the  proposed  action  with  Fed- 
eral, state,  regional  or  local  plans  and 
policies  and  how  any  conflicts  will  be 
mitigated  or  resolved  should  be  described. 

(5)  Description  of  alternatives.  The 
reasonably  available  alternatives  to  the 
proposed  action  should  be  briefiy  de- 
scribed. 

§  711.27      Submission   of   environmental 
impact  assessments. 

(a)  Environm«ital  impact  assess- 
ments shall  be  submitted  to  the  AES 
through  the  responsible  Assistant  Ad- 
ministrator along  with  a  recommenda- 
tion as  to  whether  an  environmental  im- 
pact statement  should  be  prepared  and 
the  reasons  therefor.  If  it  is  recom- 
mended that  a  statement  should  be  pre- 
pared, the  transmittal  shall  include  the 
Information  specified  in  8  711.47(b) . 

§  711.29     Review  of  environmental   im- 
pact assessments. 

(a)  The  AES,  in  consultation  with 
CXJC.  shall  review  environmental  impact 
assessments  and  accompanying  recom- 
mendations in  accordance  with  §  711.41 
to  determine  whether  proposed  actlCHis 
require  the  preparation  of  an  environ- 
mental impact  statement. 

(b)  If  the  AES  determines  that  .a 
statement  is  reqxiired,  he  will  so  Inform 
the  resp<Hi8ible  Assistant  Administrator 
who  shall  cause  the  preparation  of  an 
environmental  impact  statement  in  ac- 
cordance with  §  711.47,  and  Subpart  D. 


(c)  A  copy  of  all  envh:t>nmental  impact 
assessments  shall  remain  on  file  with 
AES  who  shall  place  copies  of  imclassl- 
fied  documents  in  apprtniriate  ERDA 
public  document  ro(Mn(s)  for  public  in- 
spection as  soon  as  possible.  Unless  or 
until  superseded  by  an  environmental 
impact  statement,  environmental  impact 
assessments  shall  accompany  the  pro- 
posed action  through  the  agency  deci- 
sionmaking process. 

§711.31      Negati\e  declarations. 

(a)  If  it  is  determined  that  a  prt^osed 
action  does  not  require  the  preparation 
of  an  environmental  impact  statement 
and  the  proposed  action  meets  the  cri- 
teria of  §  711.7(e).  the  AES  shall  so  in- 
form the  appropriate  ERDA  ofScial  and 
cause  a  negative  declaration  to  be  pre- 
pared which  documents  the  reasons  for 
that  determination.  Negative  declara- 
tions shall  be  published  in  the  Federal 
Register.  No  action  related  to  the  sub- 
ject of  the  negative  declaration  shall  be 
taken  sooner  than  15  days  following  pub- 
lication in  the  Federal  Register. 

(b)  Lists  of  negative  declarations  shall 
be  provided  to  CEQ  at  least  quarterly  in 
accordance  with  40  CPR  1500.6(e) . 

Subpart  C — Environmental  Impact 
Statements 

§711.41      Criteria  for  determining  need 
for  environmental  impact  statements. 

(a)  An  environmental  impact  state- 
ment is  ordinarily  not  required  for  ac- 
tions with  respect  to  which  an  environ- 
mental impact  statement  has  been  for- 
merly prepared  by  ERDA  or  another  Fed- 
eral agency  and  that  in  the  opinion  of 
the  AES  still  refiecte  a  current  evaluation 
of  such  impacts  and  the  issues  involved 
in  ERDA's  Implementation  of  the  pro- 
posed action.  In  these  instances,  the  rele- 
vant statement  should  accompany  the 
proposal  for  such  action  through  the 
ERDA  review  and  decisionmaking  proc- 
ess to  the  same  extent  as  a  statement 
prepared  under  this  Part. 

(b)  Environmental  impact  statements 
shall  be  pr^aared  for  those  proposed  ac- 
tions identified  in  current  environmental 
development  plans  as  requiring  such 
statements  except  as  provided  in  §  7ft  .31 
and  all  other  major  ERDA  actions  hav- 
ing a  potentially  significant  effect  aa  the 
quality  of  the  human  environment. 

(c)  In  determining  what  is  a  "major 
ERDA  action  having  a  potentially  signif- 
icant effect  on  the  quality  of  the  human 
environment",  the  following  should  be 
considered: 

(1)  "Hie  term  "major  ERDA  actions" 
imrdies  a  tlireshold  of  magnitude  of 
ERDA  Involvement  which  must  be  met 
before  a  statement  is  required.  The  ac- 
tion myst  be  one  where  there  is  sufficient 
ERDA  contrcd  and  responsibility  to  in- 
fluence the  course  of  the  action.  In  as- 
sessing the  nature  of  the  action,  the  role 
of  ERDA  funds,  manpower,  studies  and 
discretionary  decisions  should  be  con- 
sidered. 

(2)  The  term  "significantly  affecting 
the  quiaity  oi  the  human  envlr(mmait" 
implies  a  threshold  of  impacts  which 


must  be  met  before  a  statement  is  re- 
quired. In  assessing  the  significance  of 
the  impact,  the  following  should  be 
considered: 

(1)  The  overall  cumulative  impact  of 
the  proposed  action  and  related  Federal 
actions: 

(ii)  The  potential  for  degradation  of 
the  quality  of  the  environment,  curtail- 
ment of  the  range  of  beneficial  uses  of 
the  environment,  and  the  fiirtherance  of 
short-tenn  to  the  disadvantage  of  long- 
term  environmental  gofLIs; 

<iii)  Effects  on  managwnent,  alloca- 
tion or  consumption  of  important  scarce 
or  nonrenewable  resources;  and 

(iv)  Whether  expected  environmental 
impacts  are  likely  to  be  controversial. 

(3)  Significant  effects  may  include 
secondary  effects  such  as  socioeconomic 
impacts  and  actions  which  could  have 
both  beneficial  and  adverse  effects.  Addi- 
tional guidance  is  set  forth  in  the  CEQ 
Guidelines. "to  CFR  1500.6  (a),  (b)  and 
<c). 

§711.43      Scope    of    environmental    im- 
pact statements. 

(a)  Programmatic  environmental  im- 
pact statements.  The  scope  of  program- 
matic environmental  impact  statements 
should  be  d^ermined  on  a  case  by  case 
bsisis.  The  following  is  provided  as  gen- 
eral guidance  only: 

(1)  Environmental  impact  statements 
covering  a  program  as  defined  in  S  711.7 
(f),  generally  shall  assess  all  reasonably 
foreseeable  environmental  consequences 
generic  to  component  subprograms, 
projects,  and  actions;  and  shall  focus 
on  the  cumulative  effects  of  such  re- 
lated activities.  In  general,  an  analysis 
of  specific  impacts  and  alternatives  de- 
pendent upon  design,  site,  or  other  spe- 
cific details  of  component  projects  or 
actions  should  be  treated  in  environmen- 
tal impact  assessments  or  statements  for 
specific  projects  or  actions. 

(2)  Environmental  Impact  statements 
covering  technology  research,  develop- 
ment, demonstration,  or  commercializa- 
tion programs  generally  shaU  discuss 
the  anticipated  impacts  of  commercial 
deployment  of  such  technology,  includ- 
ing discussion  of  any  major  uncertain- 
ties with  respect  to  the  environmental 
effects  of  such  deployment. 

(b)  F»roject  environmental  impact 
statements.  Environmental  Impact  state- 
ments covering  projects  ordinarily 
should  focus  on  the  localized  environ- 
mental impacts  of  a  specific  proposed 
action,  such  as  the  construction  and  op- 
eration of  a  proposed  facility  at  a  spe- 
cific site. 

(c)  Site  environmental  Impact  state- 
ments. Environmental  Impact  statements 
covering  a  site  under  ERDA  jurisdiction 
generally  ^ould  assess  collectively  the 
environmental  consequences  of  a  num- 
ber of  continuing  and /or  proposed  indi- 
vidual actions  such  as  the  operation  of 
facilities  at  the  given  site.  They  should 
also  discuss  the  interrelationship  of  the 
cumulative  environmental  effects  from 
past  activities  at  the  site  with  those  ex- 
pected from  continuing  and/or  pro- 
posed activities  at  the  site. 
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I7I1.4S     Timing  of  environmenUil  im- 
pact 8Utement!i. 

(a>  Programmatic  environmental  im- 
pact statements.  The  planned  timing  for 
preparation  of  a  programmatic  environ- 
mental impact  statement  shall  be  deter- 
mined on  a  case  by  case  basis  and  iden- 
tified as  appropriate  in  the  environmen- 
tal development  plan  for  the  specific 
program. 

(1>  For  research,  development  and 
demonstration  programs,  a  program- 
matic environmental  impact  statement 
should  be  written  late  enough  in  the 
development  process  to  contain  mean- 
ingful information  on  the  effects  of  ap- 
plication of  the  technology.  However,  it 
should  be  written  early  enough  so  that 
the  environmental  information  con- 
tained can  be  factored  into  the  deci- 
sionmaking process  before  the  develop- 
ment process  has  reached  a  stage  of 
Investment  or  commitment  to  Implemen- 
tation likely  to  determine  subsequent 
development  or  to  foreclose  or  restrict 
later  alternatives.  Therefore,  the  follow- 
ing factors,  among  others,  should  be 
evaluated  and  periodically  reevaluated 
(particularly  when  new  information  be- 
comes available  concerning  the  poten- 
tial environmental  impacts  of  the  pro- 
gram) to  determine  the  appropriate 
point  for  preparation  of  a  program 
statement: 

(i)  The  magnitude  of  Federal  invest- 
ment In  the  program. 

(ii)  The  likelihood  and  proximity  of 
*   widespread  application  of  the  technol- 
ogy: 

(ill)  The  degree  and  controversial  na- 
ture of  the  environmental  effects  of  the 
program,  individually  and  cumulatively, 
which  are  likely  to  occur  in  the  event  the 
technology  were  widely  applied. 

•  iv)  The  pace  at  which  the  program 
is  mo\1ng  from  basic  research  toward 
demonstration  of  a  viable  technology. 

(V)  The  extent  to  which  continued  in- 
vestment in  the  new  technology  is  likely 
to  foreclose  or  restrict  future  alterna- 
tives. 

(2)  For  commercialization  or  other 
programs  not  identified  in  paragraph  (ai 
(1>  of  this  section,  a  programmatic  en- 
vironmental impact  statement  should  be 
written  late  enough  in  the  formulation 
of  the  proposed  program  to  contain 
meaningful  information  on  the  likely  en- 
vironmental impacts  of  implementation 
but  early  enough  so  that  the  environ- 
mental Information  contained  therein 
can  be  factored  into  the  decisionmaking 
process  prior  to  the  foreclosure  or  re- 
striction of  reasonable  alternatives. 

(b>  Project  environmental  impact 
statements.  The  environmental  Impact 
statement  shall  be  prepared  late  enough 
In  the  development  of  the  proposal  to 
contain  meaningful  information  on  the 
potential  localized  environmental  Im- 
pacts; at  the  site  of  the  construction  and 
operation  of  a  proposed  specific  research. 
development,  demonstration,  or  commer- 
cial facility  but  early  enough  to  provide 
meaningful  environmental  input  into 
the  declsionioaking  process.  In  all  cases, 
the  statement  should  be  prepared  before 
major  resources  are  irrevocably  or  Irre- 
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verslbly  committed  and  prior  to  taking 
an  action  with  respect  to  the  proposed 
project  that  has  a  potential  for  signifi- 
cant enviroiunental  impact. 

ic  Legislative  actions  involving  en- 
vironmental impact  statements.  To  the 
maximum  extent  practicable  final  envi- 
ronmental impact  statelnents  should  be 
prepared  in  time  for  consideration  by  the 
Adiitinistrator  before  submission  to  the 
Congress  of  ERDA  legislative  actions.  In 
cases  where  that  is  not  practical  and 
wheie  the  scheduling  of- Congressional 
hearings  on  such  actions  do  not  allow 
adequate  time  for  the  completion  of  a 
final  environmental  Impact  statement,  a 
draft  environmental  impact  statement 
masJ  be  furnished  to  the  Congress  with 
transmittal  of  comments  as  received.  In 
any  tflent,  the  text  of  the  final  environ- 
tal  impact  statement  should  be  made 

lilable  (1)  when  completed  and  (2) 
prior  to  administrative  implementation. 

§  711.47      Responsibilities    for    prepara- 
.  lion  of  environmental  impact  stato- 
ni<-nl«. 

la'  Appropriate  ERDA  officials  shall 
undertake  the  preparation  of  environ- 
mental impact  statements  in  accordance 
with  §711.43  and  Subpart  D  for  pro- 
posed actions  identified  as  requiring  the 
preparation  of  an  EIS  (1)  in  an  appro- 
priate environmental  development  plan. 
(2)  in  accordance  with  §  711.29,  or  (3) 
by  the  AES.  after  consultation  with  OGC 
and  the  responsible  Assistant  Adminis- 
trator. 

(b)  Before  preparation  of  an  environ- 
mental impact  statement  Is  initiated,  the 
appropriate  ERDA  official  shall  submit 
through  the  responsible  Assistant  Ad- 
ministrator the  following  information  to 
the  AES  for  concurrence: 

ill  A  description  of  the  proposed  ac- 
tion and  scope  of  the  document. 

i2i  An  outline  of  what  is  intended  to 
be  discussed  in  the  statement,  including 
identification  of  known  environmental 
issu^; 

(3»  The  alternatives  which  will  be 
analyzed. 

1 41'  The  anticipated  dates  of  issuance 
for  both  draft  and  final  statements. 

(^  A  description  of  activities,  if  any, 
which  will  continue,  commence  or  occur 
with  respect  to  the  subject  of  the  docu- 
ment prior  to  30  days  after  issuance  of 
the  final  environmental  impact  state- 
ment. 

(6>  Recommendations  as  to  the  need 
for.  and  composition  of,  intra-agency  or 
inter-agency  task  forces  to  prepare  or 
assisit  in  the  preparation  of  the  environ- 
mental impact  statement  and  the  sug- 
gested composition. 

(7i  A  recommendation  regarding  the 
desirability  of  a  joint  statement  with 
the  participation  of  other  agencies  in 
light  of  S711.5fb>,  and,  if  so,  the  con- 
ditions under  which  such  participation 
should  proceed. 

<c\  If.  after  consultation  with  OGC, 
the  AES  concurs  in  the  approach  de- 
scribed pursuant  to  paragraph  (b)  of  this 
section,  he  shall  advise  the  appropriate 
ERDA  official  to  commence  preparation 
of  the  environmental  impact  statement 
and  shall  publish  a  notice  of  intent  pur 


suant  to  !  711.49.  If.  after  consultaticm 
with  OGC,  the  AES  does  not  concur  he 
shall  advise  the  appropriate  ERDA  of- 
ficial of  the  modifications  which  will  be 
required  to  obtain  AES  concurrence. 

§  71 1 .  19      Notice  of  intent. 

(a)  After  a  determination  has  been 
made  to  prepare  an  EIS.  the  responsible 
Assistant  Administrator,  at  the  direction 
of  the  AES.  shall  cause  to  be  submitted 
to  the  AES: 

(it  A  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  which: 

(1)  Describes  the  proposed  action  and 
proposed  scope  of  the  docimient  in  siif- 
flcient  detail  to  promote  responsive  com- 
ment. 

(ii)  Lists  the  alternatives  to  be  ana- 
lyzed. 

(iil)  Indicates  the  location(s)  of 
known  documentation  to  be  utilized  in 
the  preparation  of  the  statement. 

( iv )  Invites  comments  and  suggestions 
for  consideration  in  the  preparation  of 
the  environmental  impact  statement. 

<2t  A  list  of  individuals  or  organiza- 
tions whom  the  appropriate  ERDA  offi- 
cial has  identified  as  having  interest  in 
the  environmental  implications  of  the 
subject  action. 

(b>  Whenever  practicable,  the  AES 
shall  cause  to  be  published  in  the  Fed- 
eral Register  the  Notice  of  Intent  to 
prepare  the  environmental  impact  state- 
ment and  shall  transmit  a  copy  of  that 
Notice  of  IntcBt  to  appropriate  Federal, 
state,  and  local  agencies  and  to  persons 
or  groups  known  to  be  interested  in  the 
environmental  Implications  of  the  pro- 
posed action. 

§711.31      Required  lists. 

(a)  The  AES  shall  be  responsible  for 
the  preparation  and  maintenance  of: 

(1)  Lists  of  actions  for  which  environ- 
mental impact  statements  are  being  pre- 
pared. 

<  2 1  Lists  of  actions  for  which  negative 
declarations  have  been  prepared. 

<3)  Lists  of  persons  or  groups  known 
to  be  interested  in  the  environmental 
implications  of  specific  ERDA  actions 
(interest  lists'. 

(b)  The  AES  shall  revise  lists  (1)  and 
(2)   in  paragraph  'a)   of  this  section  at 

least  quarterly  and  shall  transmit  a  copy 
of  these  unclassified  lists  and  subsequent 
nevisions  to  CEQ. 

*ci  The  AES  shall  compile  list  (3)  in 
paragraph  (a)  of  this  section  from  those 
individuals  or  groups  who  have  either: 

i  1 1  Requested  that  copies,  or  notifica- 
tion of  availability,  of  draft  environ- 
mental impact  statements  be  sent  to 
them. 

'2>  Commented  on  a  previous  draft 
environmental  impact  statement. 

(3»  Participated  in  a  public  hearing 
held  on  an  ennronmental  impact  state- 
ment. 

(4)  Been  identified  by  the  appropriate 
ERDA  official  as  having  an  interest  in 
the  environmental  implications  of  a  pro- 
posed ERDA  action. 

(d>  List  (3^  in  paragraph  (a>  of  this 
section  shall  be  maintained  in  accord- 
ance with  the  provisions  of  the  Privacy 
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Act  of   1974    (Pub.  L.   93-579,  5  U.S.C. 
552a). 

(e)  Individuals  or  organizations  de- 
siring to  be  placed  on  specific  Into^st 
lists  or  to  request  copies  of  envtran- 
mental  impact  statements  and  notifica- 
tions of  intent  to  prepare  such  state- 
ments should  address  their  requests  to: 

Director.  Office  of  NEPA  CocntHnatlon,  En- 
ergy Research  and  Development  Adminis- 
tration, Washington,  D.C.  20545. 

§  711.53      Submission  and  review  of  draft 
environmental  impart  statements. 

I  a)  Internal  review  and  approval  of 
draft  environmental  impact  statements. 

<1)  The  appropriate  ERDA  official 
shall  submit  the  draft  enviromnental 
impact  statement  (DEIS)  through  the 
responsible  Assistant  Administrator  to 
the  AES  for  review  and  approval. 

(2)  the  AES  shafi  be  assisted  in  his 
review  by  OGC  and  an  Interdisciplinary 
Review  Committee  (IRC),  chaired  by 
the  Director  of  the  Office  of  NEPA  Co- 
ordination, or  his  representative,  and 
composed  of  such  representatives  of 
ERDA  Headquarters  and  field  organiza- 
tions as  the  AES  deems  apprcqjriate. 

(b)  External  review  of  draft  environ- 
mental Impact  statement  Upon  the  com- 
pletion of  ERDA's  review,  the  AES  shall 
make  the  draft  environmental  impact 
statement  and  Summary  Sheet  avail- 
able to  the  CEQ,  and  solicit  comments 
from  appropriate  Federal,  state  and  lo- 
cal agencies  and  organizations  and  Indi- 
viduals. He  shall  publish  a  Federal  Reg- 
ister notice  of  the  public  availability 
and  the  comment  period  for  the  draft 
environmental  Impact  statement,  and 
make  copies  available  for  comment  upon 
request.  Copies  of  the  Federal-^Iecister 
notice  will  be  made  available  to  those  on 
the  appropriate  interest  list.  Copies  of 
the  DEIS  will  be  placed  In  appropriate 
places  for  public  inspection. 

(c)  Commenting  entitles  should  en- 
deavor to  furnish  comments  on  draft 
environmental  statements  which  follow 
the  format  of  the  statement  wherever 
practical  and  should  be  as  specific,  sub- 
stantive and  factual  as  possible  without 
undue  attention  to  matters  of  form  In 
the  statement.  They  should  place  em- 
phasis on  the  environmental  Impacts  of 
the  proposed  action  and  the  acceptabil- 
ity of  those  Impacts  on  the  quality  of 
the  environment  particularly  as  com- 
pared or  contrasted  with  the  impacts  of 
reasonably  available  alternatives.  Com- 
menting entitles  may  recommend  modi- 
fications to  the  proposed  action  and /or 
new  alternatives  that  they  believe  will 
enhance  environmental  quality  and 
avoid  or  minimize  adverse  environmen- 
tal impacts. 

(d)  Comments  on  the  draft  environ- 
mental impact  statement  shall  be  con- 
sidered in  the  flnsij  environmental  im- 
pact statement  If  received  by  the  Direc- 
tor, Office  of  NEPA  Coordination  within 
the  comment  period  annoxmced  in  the 
CEQ  and  EIRDA  Notices  of  AvaUability 
of  environmental  statements  In  the  Fed- 
eral Register.  A  45  calendar  day  com- 
ment period  will  be  used  imless  a  differ- 
ent period  Is  specified  In  the  ERDA's  no- 


tice of  availability  of  the  draft  state- 
ment covering  the  proposed  action. 

(e)  The  AES,  upon  request,  may  grant 
extensions  of  time  for  receipt  of  com- 
ments for  such  periods  as  he  deems  ap- 
propriate. In  determining  the  appropri- 
ate period  for  cc»nment  or  in  acting 
upon  an  extensl(»i  request,  considera- 
tion will  be  given  to  the  magnitude  and 
complexity  of  the  statement,  and  the 
extent  of  public  interest  In  the  proposed 
action.  Where  no  time  extension  has 
been  requested  and  granted  and  com- 
ments are  not  received  within  the  des- 
ignated comment  period,  it  shall  be  con- 
clusively presumed  that  no  comment  is 
to  be  made. 

§  71 1  .^5       Ptil)li«-  heariii^?>. 

(ai  The  AES  determines,  in  consulta- 
tion wit'n  the  responsible  Assistant  Ad- 
ministrator and  OGC.  whether  a  public 
hearing  would  be  appropriate  and  in  the 
public  Interest  considering  among  other 
things : 

(1)  The  magnitude  of  the  propcsed 
action  in  terms  of  economic  costs,  the 
geographic  area  involved,  and  the 
uniqueness  or  size  of  the  commitment  of 
the  resources  involved; 

(2)  The  degree  of  interest  in  the  pro- 
posed action,  as  evidenced  by  requests 
from  the  public  and  from  Federal,  state, 
and  local  authorities  that  a  hearing  be 
held; 

(3)  The  complexity  of  the  issues  and 
the  likelihood  that  additional  informa- 
tion will  be  of  assistance  to  the  agency  In 
fulfilling  its  responsibilities  under  NEPA; 
and 

<4)  TTie  extent  to  which  public  in- 
volvement already  has  been  achieved 
through  other  means,  such  as  earlier 
public  hearings,  meetings  with  citizen 
representatives  and/or  written  comments 
or  suggestions  on  the  proposed  action. 

(b)  K-it  Is  determined  as  set  forth  In 
the  above  paragraph  that  a  public  hear- 
ing is  to  be  held,  the  AES  will  issue  a 
notice  in  the  Federal  Register  at  least 
15  calendar  d&js  prior  to  the  time  of 
such  hearing  which  will: 

(1)  Identify  the  subject  matter  of  the 
hearing; 

(2)  Annoimce  the  date,  time  and  place 
of  such  hearing  and  the  procedures  to  be 
followed; 

(3)  Indicate  the  availability  of  the 
draft  environmental  impact  statement, 
the  comments,  if  any,  received  to  date, 
and  other  data,  as  determined  appro- 
priate, for  public  InspectlcHi.  Tlie  hearing 
wlU  also  be  announced  through  local 
news  media  when  practicable. 

(c)  Written  notification  of  the  sched- 
uling of  a  public  hearing,  providing  the 
information  referred  to  in  paragraph  (b) 
of  this  section,  shall  be  sent  to  ail  per- 
sons and  organizations  known  to  be  in- 
terested In  the  action.  Including  those 
who  have  commented  on  the  draft  en- 
vironmental Impact  statement,  and  those 
who  have  requested  copies  of  such  state- 
ment. 

(d)  Public  hearings  will  be  legislative 
rather  than  adjudicatory  In  nature  with 
no  right  to  formal  discovery,  subpoena 
of  witnesses,  cross-examination  of  par- 


ticipants, testimony  tmder  oath,  and 
other  slinllar  formalities  more  impropri- 
ate to  an  adjudicatory  procedure.  OGC 
shall  prescribe  the  detailed  procedures  to 
be  followed  for  specific  hearings. 

<e)  Public  hearings  will  be  conducted 
by  a  Presiding  Board  appointed  bv  the 
AES. 

(f)  After  the  close  of  the  hearing,  a 
hearing  record  will  be  prepared  which 
consists  of  the  transcript  of  the  hearing 
and  all  documents,  exhibits  and  other 
papers  received  into  the  record  by  tlie 
Presiding  Board.  The  Presiding  Board 
shall  render  a  report  based  upon  its  re- 
view of  the  draft  environmental  impact 
statement,  the  comments  received  there- 
on, and  the  hearing  record  and  shall  for- 
ward its  report,  together  with  the  record. 
to  the  AES.  The  report  shall  (1)  identify 
unresolved  issues  raised  at  the  hearing 
which  the  Presiding  Board  deems  to  bo 
material  to  future  decisions  concern  inp 
the  subject  matter  of  the  environmental 
impact  statement,  and  (2)  include  rec- 
ommendations concerning  the  treatment 
of  these  Issues  in  the  final  environmental 
Impact  statement  In  a  manner  to  pro- 
mote Informed  declsionmakinp.  In  dis- 
charging its  functions,  however,  the  Pre- 
siding Board  shall  not  undertake  to  re- 
solve issues  or  render  judgment  concern- 
ing the  proposed  action. 

ig>The  hearing  record  and  the  Bonui 
report  shall  be  placed  in  appropriate 
places  for  public  in.«!pectlon  and  consid- 
ered In  the  preparation  of  the  final  en- 
vironmental impact  statement.  The  text 
of  the  Board  report  shall  be  appended 
to  the  final  statement. 

§711..'>7  Preparation,  r«-\ioM-  and  di-- 
tribution  of  final  en>irui)monla!  im- 
pact statements. 

'a>  Preparation  of  final  environmental 
impact  statements.  As  soon  as  practi- 
cable after  the  expiration  of  the  written 
comment  period  and  the  closing  of  the 
pubUc  hearing  record,  if  any,  the  appro- 
priate ERDA  official  shall  Initiate  the 
preparation  of  the  final  environmental 
impact  statement  and  summtu-y  sheet, 
taking  into  accoimt  all  substantive  writ- 
ten comments  received,  the  hearing  rec- 
ord, the  Board  report  and  new  informa- 
tion developed  during  the  review  period 
The  final  environmental  Impact  state- 
ment shall  include  a  meaningful,  ob- 
jective and  Informative  treatment  of  all 
substantive  Issues  raised,  including  a 
description  of  known  responsible  views 
on  such  Issues.  The  text  of  all  comments 
received,  and  the  Board  report,  or  sum- 
maries thereof,  shedl  be  appended  to  the 
statement. 

(b>  Internal  review  of  final  environ- 
mental Impact  statements 

(1)  The  appropriate  ERDA  official 
shall  submit  final  envlrcmmental  Impact 
statements  (FEIS)  through  the  respon- 
sible Assistant  Administrator  to  the  AES 
for  review. 

(2)  The  AES  shall  be  assisted  In  his 
review  by  OGC  and  an  Interdl8ClpIlnu7 
Review  Committee  (IRC) ,  chaired  by  the 
Director  of  the  Office  of  NEPA  Coordina- 
tion or  his  designee. 

(3)  Upon  completion  of  AES  review 
and  approval  of  Vbe  FEIS,  the  responsl- 
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ble  Assistant  Administrator  shall  trans- 
mit the  FEJ3  through  the  AES  to  the 
Administrator  for  his  review  and  appror- 
al  for  issuance. 

(c)  Distribution  of  final  environmental 
impact  statements. 

(1)  Upon  receipt  of  Administrator  ap- 
proval, the  AES  shall: 

(1)  Sign  the  FEIS  and  distribute  the 
statement  and  Suznmary  Sheet  to  CEQ. 
EPA,  and  Federal,  State  and  local  agen- 
cies, and  others  who  submitted  timely 
c<»nments.  p«ullclpated  In  the  public 
hearing  on  the  draft  environmental  Im- 
pact statement,  or  requested  a  copy  of 
tfae'FEIS  prior  to  Its  Issuance.  In  th« 
case  of  FEISs  on  legislative  actions  ap- 
proved by  the  Administrator,  the  A£S 
ahaTi  submit  the  statement  to  the  Oon- 
greoB  and  the  OMB  in  accordance  with 
OMB  Bulletin  72-«. 

(I)  PubUsh  a  Notice  of  Avaflabfliiy  of 
the  FEIS  in  the  Pedhal  Rxcism  iibkitk 
notice  shall  Include  the  locatloa(s)  at 
which  the  statement  Is  available  for  pob- 
Uc  tospectkxi  and  where  ct^les  can  be 
obtained.  

(■!>  Transmit  copies  of  the  FEES  to 
appropriate  ERDA  public  docoment 
rooBi(s). 

§  711.65  Timing  for  proposed  ERDA 
actions. 

(a)  Except  In  special  cases  when  v>- 
proval  Is  given  after  consultation  wttb 
CEQ.  no  proposed  ERDA  action  for 
which  an  environmental  impact  state- 
ment is  prepared  shall  be  taken: 

(1)  Sooner  than  90  calendar  days  after 
a  draft  environmental  Impact  statement 
has  been  Issued:  or 

(2)  Sooner  than  30  calendar  days  after 
the- 'final  environmental  Impact  state- 
ment has  been  issued.  (This  period  may 

run- concurrently  with  that  in  paragri^riti 

(a)  (1)  of  this  document) . 

§  7|  1 .67  AmendmenU  or  supplcmento  to 
final  environmental  impact  state- 
ments. 

Ca)  Since  the  ERDA  environmental  re- 
view process  Is  designed  to  subject  ERDA 
actions  to  formal  review  at  the  earnest 
stages  In  their  development,  it  Is  recog- 
ntakd  that  additional  reviews  may  be 
neoessary  or  desirable  as  the  aetlfm 
evolves  and  matures.  Accordingly,  when- 
ever substantial  new  information  perti- 
nent to  an  existing  final  envlronmoital 
Impact  statement  becomes  available,  or 
wbmever  substantial  modifications  of  an 
action  covered  by  such  final  statement 
occurs,  the  appropriate  ERDA  official 
sh«n  consult  with  AES  and  OOC  to  de- 
termine whether  to  amend  or  supple- 
ment the  existing  final  environmental 
Impact  statement. 

(b)  When  a  determlnatkai  Is  made  to 
prQ^are  such  a  supplement  or  amend- 
ment, the  resulting  document  shall  be 
subject  to  the  procedures  governing  draft 
environmental  impact  statements  under 
this  Pari  unless,  after  eonsultatlcm  with 
OOC  and  CEQ.  It  Is  determined  by  the 
AES  that  drculatttm  for  comment  Is  un- 
necessary. In  that  event,  the  docoment 
shidl  be  subject  to  the  procedures  gov- 
er&ig  final  envlruunental  Impact  state- 
ments under  this  part 


§  711.69     Review  of  other  agencies'  en- 
:  vironmental  impact  statements. 

(a)  The  Office  of  NEPA  Coordination - 
shall  maintain  a  list  of  environmental 
Impact  statements  received  from  other 
agezKies  for  comment  and  shall  identify 
those  environmental  Impact  statements 
which  involve  matters  of  interest  to 
ERDA  due  to  jurisdiction  by  law,  special 
expertise  or  otherwise. 

(b)  Environmental  impact  statements 
so  identified  shall  be  transmitted  to  the 
appropriate  ERDA  organizational  units 
for  review  and  comment.  Review  and 
comment  shall  be  conducted  according  to 
the  instructions  of  40  CFR  1500.9(e). 
ERDA  reviews  shoiild  identify  possible' 
ciNilIlcts  with  known  current  or  future 
programs,  indicate  areas  of  reseso-cb 
whieh  are  underway  or  planned  by  ERDA 
which  may  suggest  new  alternatives, 
ways  to  mitigate  effects,  or  gape  in  the 
state  of  relevant  knowledge  and  offer 
comments  In  ERDA  areas  of  jurisdiction 
by  law  and  special  expertise. 

(e)  Such  comments  shall  be  trans- 
mitted to  the  Office  of  NEPA  Coordlna- 
tlcn  who  shall  coordinate  the  eoomients 
and  forward  them  to  the  Initiating 
agency  and  the  CEQ. 

Subpart  D— General  Guidance  for  Content 
OF  Environmental  Impact  Statements 

§  711.81     Cover. 

Ttie  cover  shall  indicate  the  type  of 
statement  (draft  or  final),  the  official 
project  title  and  location,  the  month  that 
the 'Statement  is  Issued,  the  agency  and, 
for  final  statements."  the  signature  o< 
the  Issuing  offlcisd  on  the  title  page. 


§  711.83     Body  of  statement. 

(a)  Each  environmental  Impact  state* 
ment  should  be  prepared  in  accordance 
with  the  precept  in  sectlcm  102(2)  (C)  d 
the*  National  Environmental  Pellcy  Act 
of  1969,  that  all  agencies  of  the  Federal 
government  "utilize  a  systematic,  inter- 
disciplinary  apiiroach  which  will  Insure 
the  integrated  use  of  the  natural  sind 
social  sciences  and  the  environmental 
design  arts  In  planning  and  decisionmak- 
ing which  may  have  an  impact  on  man'k 
environment. "  The  statement  should  be 
a  factual  and  objective  evaluation  of  ac- 
tions and  their  reasonable  alternatives  in 
llgljit  of  environmental  consideration*. 
The  presentation  should  be  (1)  concise. 
Including  or  referencing  relevant  data. 
Infbrmation.  and  analyses  necessary  to 
permit  Independent  evaluation  aiMl  aiv 
pralsal  of  the  qavlronmental  effects  oC 
the  proposed  ERDA  action  and  its  rear 
sooable  alternatives,  and  (2)  structured 
in  a  manner  that  is  most  useful  for  viaor 
nlng   and   decisionmaking.    Statements 
sheuld  not  be  drafted  In  a  style  which  re- 
quires extensive  scientific  or  technical 
expertise  to  comprehend  and  should  fo- 
cus on  environmental  Issues  relevant  to 
the  proposed  action.  Underlying  studlea, 
reports  and  other  information  obtained 
and  considered  in  preparing  the  state- 
ment should  be  identified  at  expropriate 
points  in  the  text  Highly  technical  and 
specialized  analyses  and  data  should  be 
avoided  In  the  text  but  should  be  attached 
as  appendices  or  referenced  with  foot- 
notes.  Where   there  are  references  to 


documents  not  likely  to  be  easily  acces- 
sible, such  as  internal  studies  or  reports, 
the  statement  should  summarize  wl»er- 
ever  practicably  and  indicate  how  such 
information  may  be  obtained.  Many 
evaluations  of  CTivironmental  impact  will 
Involve  measurements,  analyses,  calcu- 
lations, and  design  drawings  much  too 
voluminous  to  be  Included  in  an  environ- 
mental impact  statement  of  workable 
length.  In  these  cases,  it  will  not  be  pos- 
sible for  the  reader  to  make  a  completely 
Independent  evaluation  of  environmental 
Impact  from  the  statement  Itself.  How- 
ever, it  should  be  possible  for  the  reader 
to  understand,  from  the  text  combined 
with  the  appendices  and  references,  the 
types  of  Impact  which  have  been  con- 
sidered, the  general  methods  of  evalua- 
tion used  and  the  ts^pes  of  data  behind 
them,  and  the  factual  conclusions 
reached. 

(b)  Each  statement  shall  disclose  and 
evcJuate  the  environmental  trade-offs 
of  proposed  actions  and  of  reasonably 
available  alternatives  in  sufficient  detail 
to  permit  an  -Independent  appraisal  of 
the  environmental  aspects  of  the  pro- 
posed action  In  relationship  to  alterna- 
tives. 

(c)  Each  statement  shall  discuss  or 
refer  to  responsible  views  regarding  the 
environmental  impacts  of  the  proposed 
action.  Substantive  suggestions  and  com- 
m^its  made  by  other  Federal,  State,  and 
local  agencies  and  by  i»*lvate  organiza- 
tions and  Individuals  prior  to  preparation 
of  the  environmental  Impact  statement 
(draft  or  final)  shall  be  Identified  and 
analysed  In  the  appropriate  sections  of 
the  draft  statement  Similarly,  substan- 
tive comments  received  as  a  result  of 
review  of  the  draft  statement  shall  be 
considered  in  the  preparation  of  the  final 
statement 

(d)  Environmental  impact  statements 
ordinarily  should  c<mtain  the  following 
information: 

(1)  Summary.  The  salient  Informa- 
tion and  factual  conclusions  (tf  the  en- 
vironmoital  statement  should  be  con- 
cisely summarized  at  the  beginning  of 
the  document  Emidiasis  should  be  on 
any  unresolved  environmental  issues  and 
oa  factual  conclusions  concerning  the 
significance  of  the  Impacts  associated 
with  the  proposed  action  and  the  rela- 
tive merits  of  altematlvec 

(2)  Description  of  proposed  eiction. 
llM  proposed  actkm,  ita  purpose  and  the 
pdlcy  objectives  and  tangible  benefits 
both  short-  and  icoig-term.  sought  to  be 
realized  by  Implementatlcm  of  tbe  pro- 
posed action  should  be  lulefly  described. 
Among  factors  to  be  described  are  the 
looatl<m  and  duraticm  of  the  i»'(4x>8ed 
action;  historical  information  necessary 
to  place  the  proposed  action  In  prefer 
perspective;  Its  relationship  to  other 
projects  (»"  programs  of  the  Federal  Oov- 
emment;  and  an  overall  physical  de- 
scription if  appnqniate,  emphasizing 
features  with  environmental  slgnlfleanoe. 
Tbe  environmental  controls  and  other 
mitigating  measures,  IncUidlng  plans  for 
site  restoration,  that  are  designed  Into 
the  proposed  actl<xi  should  also  be  de- 
scribed. 
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t3)  A  characterization  of  the  existing 
environmert  likely  to  be  affected  by  the 
proposed  action.  A  brief  overview  of  the 
environmental  features  of  the  areas  like- 
ly to  be  affected  by  the  proposed  actkm 
should  be  descriljed  in  order  to  provide 
a  baseline  for  analysis  of  environmental 
impacts.  Wherever  appropriate,  an  Iden- 
i  fication  should  be  made  of  population 
and  growth  characteristics  of  the  affected 
areas  and  of  the  current  uses  of  such 
areais.  Detailed  descriptions  of  the  exist- 
ing environment  should  be  either  in- 
cluded in  an  appendix  to  the  statement 
or  referenced  in  the  text,  when  necessary 
for  a  thorough  understanding  of  the  en- 
vironmental implications  of  a  proposed 
action.  The  amount  of  detail  provided 
should  be  c(xnmensurate  with  the  extent 
of  the  expected  impact  of  the  action,  and 
the  amount  of  information  required  at 
the  particular  level  of  environmental 
analysis. 

(4)  Potential  environmental  impacts 
of  the  proposed  action.  The  probable  en- 
vlronmoital  impacts  of  the  proposed  ac- 
tion (assuming  Implementation  of  pro- 
posed mitigating  measures)  should  be 
analyzed  in  order  to  determine  what,  if 
any,  environmental  issues  may  be  in- 
volved in  the  proposed  action.  In  so 
doing,  the  analysis  should  describe  those 
effects  on  the  environment,  beneficial  as 
well  as  adverse,  which  could  be  caused 
by  the  proposed  action,  evaluate  the  mag- 
nitude and  importance  of  each  such  ef- 
fect, and  Identify  the  time  frames  in 
which  these  effects  are  anticipated.  Any 
imknowns  as  to  the  probable  environ- 
mental impacts  should  be  clearly  identi- 
fied. The  probable  primary  (direct)  as 
well  as  secondary  (Indirect)  environmen- 
tal consequences  should  be  assessed.  In 
this  context,  "secondary"  consequences 
refer  to  associated  investments  and 
changed  patterns  of  social  and  economic 
activities  likely  to  be  induced  by  the 
proposed  action.  Such  secondary  effects, 
through  their  impacts  on  existing  com- 
munity facilities  and  activities  and 
through  changes  in  natural  conditions, 
may  be  more  substantial  than  ttie  pri- 
mary effects  of  the  proposed  action.  The 
extent  to  which  the  proposal  will  conform 
or  confiict  with  any  applicable  Federal, 
State,  or  local  statutes,  regulations, 
standards  limitations,  and  policies  re- 
specting environma>tal  quality  (air  and 
water  quality,  wastes,  pesticides,  etc.) 
should  be  discussed.  The  risks  attribu- 
table to  accidental  or  intentional  envi- 
ronmental destruction  as  well  as  to  nor- 
mal operations  should  also  be  assessed. 
Risks  should  be  expressed  in  terms  of 
probability  of  occurrence  and  magnitude 
of  consequences  to  the  extent  practicable. 

(5)  Unavoidable  adverse  environmen- 
tal effects.  Adverse  environmental  effects 
that  cannot  be  avoided  should  the  pro- 
posed action,  with  its  environmental  pro- 
tection strategy,  be  implemented,  and  the 
magnitude  and  importance  of  each  such 
effect,  should  be  briefly  summarized. 

(6)  Irreversible  and  irretrievable  com- 
mitment  of  resources.  T^e  extent  to 
which  the  proposed  action  would  con- 
simie,  destroy,  or  transform  scarce  or 
nonrenewable  resources,  thus  curtailing 
the  diversity  and  range  of  potential  uses 


of  the  environment  shoiild  be  simmia- 
rized.  In  this  context,  "resources"  means 
labor  and  matoials  devoted  to  the  pro- 
pceed  action  as  weU  as  natural  and  cul- 
t\u-al  resourees. 

(7)  Relationship  of  land  use  plans, 
policies,  and  controls.  For  project  or  site 
statements,  there  should  be  an  evalua- 
tion of  how  the  proposed  action  may  con- 
form or  conflict  with  the  objectives  and 
specific  terms  of  approved  or  proposed 
Federal,  State,  and  local  land  use  plans, 
policies  and  controls,  if  any.  for  the  af- 
fected area. 

(8)  The  relationship  betivee7i  short- 
term  uses  of  the  environment  and  the 
maintenance  and  enhancement  of  long- 
term  prodtictivity.  The  extent  to  which 
the  proposed  action  would  constrain  the 
diversity  and  range  of  potential  uses  of 
the  environment  Including  nonutihtarl- 
an  preservation,  should  be  briefly  dis- 
cussed. The  cumulative  and  long-term 
environmental  effects  of  the  proposed  ac- 
tion should  be  assessed  from  t&e  perspec- 
tive that  each  generaticn  is  trustee  of 
the  environment  for  succeeding  genera- 
tions. This  Involves  consideration  of  the 
present  condition  and  use  of  t^e  site  ot 
the  pr(Hx>sed  action,  its  use  If  the  pro- 
posed action  is  Implemented,  and  the 
long-term  prospects  for  other  uses.  A 
brief  assessment  should  be  msule  of  the 
extent  to  which  the  pr(^x>sed  action  in- 
volves trade-offs  between  short-term 
gains  at  the  expense  of  long-term  losses, 
or  vice  versa,  and  a  discussion  of  the  ex- 
tent to  which  the  proposed  action  and  its 
alternatives  foreclosed  future  options.  In 
this  context  short-term  and  long-term 
do  not  refer  to  any  fixed  periods  but 
should  be  viewed  in  terms  of  the  environ- 
mentally significant  consequences  ctf  the 
proposed  action. 

(9)  Alternatives.  A  rigorous  explora- 
tion and  factual  evaluation  of  the  envi- 
ronmental impacts  of  the  f\iU  range  of 
reasonable  available  alternatives  to  the 
proposed  action  should  be  presented.  In 
particular,  reasonable  alternatives  to  the 
proposed  action  that  might  be  specifi- 
cally formulated  to  enhance  environ- 
mental quality  or  to  avoid,  mitigate,  or 
compensate  for  some  of  the  adverse  en- 
vironmental effects  should  be  discussed, 
e.g.,  environmental  protection  strategies 
beyond  those  designed  in  the  proposal. 
The  specific  alternative  of  taking  no  ac- 
tion should  always  be  evaluated.  Ex- 
amples of  other  alternatives  include:  the 
alternative  of  postponing  action  pending 
further  study;  alternatives  requiring  ac- 
tions of  a  significantly  different  nature 
which  would  provide  similar  benefits 
with  different  environmental  impacts; 
alternatives  related  to  different  designs 
or  details  of  the  proposed  action  which 
would  have  different  environmental  im- 
pacts, and  alternatives  to  provide  for 
compensation  of  fish  and  wildlife  loss, 
including  the  acquisition  of  land,  waters, 
and  interests  therein.  In  each  case,  the 
analysis  of  alternatives  should  be  suffi- 
ciently detailed  to  permit  comparative 
evaluation  of  the  envirorunental  trade- 
offs of  the  proposed  action  and  each 
reasonable  alternative.  Where  an  exist- 
ing impact  statement  already  -contains 
an  analysis  of  an  alternative's) ,  its  treat- 


ment of  the  alternative's'  may  be  sum- 
marized and  incorporated  by  reference 
provided  that  such  treatment  is  current 
and  relevant  to  the  precise  objective  of 
the  proposed  action.  The  range  of  alter- 
natives should  not  be  limited  to  measures 
which  the  agency  has  authority  to  adopt 
but  should  include  a  meaningful  discus- 
sion of  all  reasonable  alternatives  to  the 
proposed  action.  A  more  detailed  analysis 
should  be  made  of  the  environmental  im- 
pact of  alternatives  that  can  be  imple- 
mented within  the  same  time  frame  as 
the  proposed  action  than  for  those  alter- 
natives within  different  time  frames. 

'  10)  Environmental  trade-off  analysis. 
At  the  conclusion  of  the  statement  there 
should  be  a  synthesis  of  the  information 
contained  in  the  body  of  the  statement 
and  analysis  of  the  envirorunental  trade- 
offs associated  with  the  proposed  action 
and  reasonably  available  alternatives. 
This  analysis  should  be  sufficiently  de- 
taUed  to  permit  an  independent  evalua- 
tion of  the  effects  associated  with  the 
proposed  action  and  each  reasonably 
available  alternative  so  that  an  informed 
judgment  can  be  made  about  the  wisdom 
of  tmdertaklng  the  proposed  action 
rather  than  one  of  the  Edtematives  <  in- 
cluding the  alternative  of  no  action) . 

|FR  Doc. 77-2542  Piled  1-25-77:8:45  ami 


CHAPTER  II — FEDERAL  ENERGY 
ADMINISTRATION 

(Ruling  1977-S) 

CARGO  SALES 
Ruling 

Facts.  Finn  A  is  a  reseller  of  covered 
products,  engaged  principally  in  the  re- 
sale of  those  products  through  several 
termtnsJs,  which  receive  covered  prod- 
ucts and  from  which  sales  are  made  and 
products  distributed. 

In  addition  to  these  sales,  Fiim  A  is 
engaged  In  buying  and  reselling  cargo 
lots  of  covered  products,  a  practice 
known  In  the  Industry  as  "trading". 
Typically,  a  transaction  of  this  type  in- 
volves an  agreement  between  Firm  A  and 
Firm  B  for  a  specified  quantity  of  prod- 
uct to  be  furnished  to  Firm  B  at  a  set 
price  on  a  specific  date.  Firm  A  arranges 
to  piuxhase  the  pr(xluct  from  Finn  C  for 
delivery  to  Firm  B.  The  product  never 
physically  enters  Into  Firm  A's  terminal 
or  distribution  system.  Firm  B  is  not  a 
regtilar  purchaser  from  Firm  As  ler- 
mintil. 

Firm  A  made  sales  of  this  type  prior 
to  May,  1973  and  such  sales  have  always 
been  accounted  for  as  separate  transac- 
tions imder  Firm  A's  historical  account- 
ing system.  Traditionally,  these  pur- 
chases and  resales  have  had  a  lower 
margin  than  those  made  within  Firm 
A's  normal  distribution  system. 

They  are  high  volume  sales  and  tJie 
cargoes  Involved  are  always  identifiable 
with  a  specific  purchaser.  Piices  charged 
in  such  resales  have  always  been  deter- 
mined exclusively  with  respect  to  the 
cost  of  the  cargo  concerned  and  without 
regard  to  the  cost  or  selling  prices  of 
prodiict  held  In  Inventory  by  Firm  A  in 
ite  terminals.  "Trading"  transactions  of 
the  nature  described  above  often  oc- 


FEDERAL   REGISTER,   VOL    42     NO.    17— WEDNESDAY.    JANUARY    26,    1977 


4834 


RULES  AND  REGULATIONS 


curred  quRo  rapidly,  with  particular 
cargoes  being  purchaaed  and  resold  od 
the  same  day,  8<xnetlmes  within  less  than 
an  hoMX. 

l$sue.  May  Firm  A.  under  the  Manda- 
tory Petroleum  Price  Regulations  wU- 
cable  to  resellers  of  covered  products 
(Stuart  F  of  10  CFR,  Part  212)  and 
prior  to  the  adoption  of  the  "separate  In- 
ventory" rule  effective  May  1,  1976,  cal- 
culate the  Increased  costs  of  the  cargo 
sold  to  Firm  B  separately  from  the  In- 
creased costs  of  the  same  product  pur- 
chased and  held  for  resale  through  Its 
normal  terminal  and  distribution  sys- 
tem? 

Riding.  Firm  A  may.  prior  to  the  adop- 
tlm  of  the  "separate  Inv^itory"  regula- 
tions, separately  calculate  the  Increased 
costs  ot  the  cargo  lot  of  product  pur- 
chased and  resold  to  Firm  B. 

Maxlmiun  prices  are  determined  by  re- 
sellers piuniiant  to  S  212.93  (a>  which  has 
always  provided  that  "(al  s^er  may  not 
charge  a  price  for  an  Item  . .  .  which  ex- 
ceeds the  weighted  average  i»1ce  at 
which  the  Item  was  lawfully  priced  by  the 
seUi^-ln  transactions  with  the  class  of 
puzchaser  eoacemed  cm  May  15,  1973, 
plus  an  amount  which  reflects,  on  doUar- 
for-dollar  basis,  the  Increased  product 
coBta  concerned."  Section  212.92  defines 
"increased  product  costs"  as  "the  differ- 
ence between  the  weighted  average  unit 
cost  of  a  product  in  inventory  and  the 
weighted  average  unit  cost  of  that  prod- 
uct in  inventory  on  May  15,  1973."  Pur- 
suant to  an  amendment  adopted  effective 
Maty  1,  1976  (41  FR  19110.  May  10,  1976) , 
"product  In  Inventory"  Is  defined  In 
§  212.92  as: 

.  .  .  kt  the  option  of  tbe  seller  concerned, 
either:  (1)  the  entire,  undivided  stock  of  a 
ooviered  product,  no  matter  where  located, 
purchased  and  held  for  resale  by  the  aeUer 
concerned;  or  (3)  that  portion  of  the  total 
stock  of  a  covered  product  pxirchased  and 
heM  for  resale  by  the  seUer  concerned  which 
constitute*  a  separate  Inventory  under  gen- 
eraUy  accepted  accounting  principles  con- 
>'  Patiently  and  historically  applied  by  the 
seller  concaved  .... 

Under  that  deflnltlMi,  the  cargo  lot  of 
product  sold  to  Firm  B  would  represent 
a  "separate  Inventory,"  as  to  ^i^ch  a 
separate  calculation  of  Increased  costs 
of  product  would  be  permitted. 

Prior  to  the  May  1,  1976  amendment, 
the  price  regulations  applicable  to  re- 
seBers  did  not  include  a  definition  of 
"product  In  Inventory."  In  adopting 
the  May  1,  1976  "separate  Inventory" 
amendment,  PEA  stated: 

Prior  to  today's  amendment,  FEA  Interpreted 
"pfoduct  In  Inventory"  to  mean  the  seQ- 
er'a  entire  undivided  stock  of  a  product  held 
for  resale. 

Even  under  that  interpretation,  however. 
It  is  not  appropriate  to  regard  the  cargo 
lot.  in  the  clrcimistances  described  above, 
as  constituting  a  part  of  Firm  A's  "entire 
undivided  stock  of  a  product  held  for  re- 
sale." Tills  is  because  cargo  lot  resales  of 
th^  type  In  which  Firm  A  was  engaged 
haive.  by  their  particular  nature,  never 
been  part  of  a  seller's  stock  of  a  product 
h^  for  resale  through  the  seller's  nor- 
mal distribution  system  but.  ofi>ractical 


necessity,  have  always  been  accounted  for 
separate^. 

The  cargo  sales  repreflcnt  Isolated 
transactions.  Firm  A's  cost  and  prtdng 
decisions  with  regard  to  the  parchases 
and  resales  made  in  the  normal  distribu- 
tion system  have  always  been  made  with- 
out taking  Into  account  the  cost  or  price 
ot  purchases  and  resales  such  as  the  one 
to  Firm  B.  Indeed,  because  of  the  relative 
speed  with  which  such  "trading"  trans- 
actions often  took  place,  it  would  have 
been  Impracticable,  if  not  imposslUe.  for 
Firm  A  to  derive  a  weighted  average  cost 
of  its  terminal  inventories,  together  with 
the  cargo  lot  in  question,  prior  to  the  re- 
salei  of  the  cargo  lot.  This  is  particularly 
true  when  such  transactions  involve  sev- 
eral different  cargo  lots  on  the  high  seas 
which  may  or  may  not  be  in  transit  at 
the  same  time  depending  on  shipment 
delays  caused  by  weather  or  other  fac- 
tors. 

Moreover,  because  such  cargo  lots  were 
purchased  and  priced  for  resale  without 
regard  to  the  cost  of  Firm  A's  product 
held  for  resale  in  terminals,  to  have  made 
such  a  weight-averaging  could  have  seri- 
ously distorted  Firm  A's  pricing  with  re- 
spect to  its  terminal  sales.  The  histori- 
cally lower  margin  on  this  type  of  sale, 
reflecting  the  lower  costs  associated  with 
these  resales,  is  further  indlcaiion  of  the 
diflterence  in  treatment  accorded  these 
sales. 

David  Q.  Whjsow, 
Acting  General  Counsel. 
Federal  Energy  Administration. 

JIanttary  20,  1977. 

[?B  Doc.77-2430  PUed  1-24-77:11:47  am] 

Title  16 — Commercial  Practices 

CHAPTER  1 — FEDERAL  TRADE 
COMMISSION 

SUBCHAPTER  A— ORGANIZATION.  PROCEDURES 
AND  RULES  OF  PRACTICE 

PART  4 — MISCELLANEOUS  RULES 

Requests  for  Disclosure  of  Records 

The  Federal  Trade  Commission's  cur- 
rent regulations  concerning  requests  for 
disclosure  of  records  are  set  forth  In 
§  4!  11  of  its  procedures  and  rules  of  prac- 
tice (16  CFR  4.11). 

At  present  S  4.11(a)  (2)  (1)  (A)  allows  a 
requester  30  days  to  appeal  the  Secre- 
taiQr's  initial  determination  of  an  access 
request.  Where  access  is  granted  in  part 
and  denied  tn  part,  a  requester  is  fre- 
quently forced  to  £4>peal  before  he  has 
the  owortunity  to  review  all  the  records 
to  which  he  has  been  granted  access. 

As  amended  S  4.11(a)  (2)  (1)  (A)  would 
allbw  for  an  appeal  anytime  from  the 
Secretary's  Initial  determination  up  to 
30.  days  after  the  last  record  has  been 
made  available. 

In  light  of  the  foregoing,  the  Federal 
Trade  Commission  announces  the  toi" 
lowing  amendment,  which  is  effective  on 
January  26, 1977. 

§  4.11      Requests    for   disclosure   of   rec« 
ords. 


<a)   •  *  • 

(2)  Appeals  to  the  Commission  from 
initial  denials. — (1)  Form  and  contents; 


Hme  of  receipt.  (A)  If  the  Secretary 
denies  an  initial  request  for  reon-ds  in  its 
entirety,  the  requester  may.  within  30 
days  ot  the  date  of  the  Secretary's  deter- 
mlnaUooL.  appeal  such  denial  to  the  Com- 
mission. If  the  Secretary  denies  an  initial 
request  in  part,  the  time  lor  appeal  shall 
not  expire  until  30  days  after  the  date 
of  the  letter  notifying  the  requester  that 
all  records  to  which  access  has  been 
granted  have  been  made  available.  The 
mipeal  shall  be  in  writing  and  should  in- 
clude a  copy  of  the  Initial  request  and  a 
coi^  of  the  Secretary's  response,  if  any. 
The  appeal  shall  be  addressed  as  follows: 

Freedom  ot  Information  Act  Appeal.  OlBce 
of  General  Oounael.  Federal  Trade  Com- 
mission, eth  street  and  Pennsylvania  Ave- 
nue, N.W,  Washington,  D.C.  20580. 

(16  U.S.C.  46(g),  S  VS.C.  552.) 

By  direction  of  the  Commission  dated 
Januai-j- 19, 1977. 

John  F.  Dttgah, 
Acting  Secretary. 

(PR  Doc.77-2484  FUed  1-26-77; 8 : 45  am] 

Title  18 — Conservation  of  Power  and  Water 
Resources 

CHAPTER  I — FEDERAL  POWER 
COMMISSION 

[Docket  No.  CP77-11S1 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

Interpretive  Order 

jAtrUART  14,  1977. 
By  telegrams  of  December  23.  1976, 
Houston  Pipe  Line  Company  (Houston) 
proposed  to  sell  and  deliver  up  to  150,- 
000  Mcf  per  day  of  natural  gas  com' 
meoclng  January  6.  1977.  to  United  Gas 
Pipe  Line  Company  (United)  at  or  near 
the  tailgates  <rf  the  Katy  Oas  Plant,  Wal- 
ler County,  Texas.  Hie  Karon  (3as  Plant. 
live  Oak  Coimty,  Texas,  and  the  TCB 
Oas  Plant.  Jim  Wells  County,  Texas,  pur- 
suantHo  a  contract  dated  December  21. 
1976,  and  to  sell  and  deUver  up  to  85,000 
Mcf  per  day  ot  natural  gas  commencing 
January  6. 1977.  to  Transccmtinental  Oas 
Pipe  Line  Corporation  (Transco) ,  acting 
as  ag^it  for  certain  (rf  its  distribution 
customers,  at  or  near  the  tailgate  of  the 
Pledger  Gas  Plant,  Brazoria  County, 
Texas,  pursuant  to  a  contract  dated  De- 
cember 2,  1976.  At  the  time  of  the  tele- 
grams Houston  had  been  selling  and  de- 
livering approximately  150,000  Mcf  per 
day  of  natural  gas  to  Transco  at  the 
pctots  at  which  it  proposed  to  sell  and 
deliver  gas  to  United  and  had  been  de- 
livering approxmiately  85,000  Mcf  per  day 
of  natural  gas  at  the  point  it  proposed 
to  s^  and  deliver  gas  to  United. -Said 
sales  and  deliveries  were  made  pursuant 
to  §  2.68  of  the  Commission's  general 
policy  and  interpretations  (18  CFR  2.68) . 
Houston  seeks  Commission  assurance 
that  upon  commencement  of  the  deliver- 
ies under  the  December  21,  1976,  and  De- 
cember 2,  1976.  contracts,  Houston,  an 
Intrastate  natural  gas  pipeline  company, 
would  not  lose  its  otherwise-  exempt 
status  under  sectl(»i  Kb)  of  the  Natoral 
Gas  Act. 
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By  order  Issued  January  5,  1977,  the 
Commission  provided  for  the  develop- 
ment of  an  administrative  hearing  rec- 
ord on  questions  related  to  the  Houston 
proposal.  That  order  also  provided  that 
the  otherwise  non -jurisdictional  status 
of  Houston  and  any  producers  supplying 
Houston  under  the  Natural  Gas  Act 
would  not  be  affected  by  continued  de- 
Uveries  of  natural  gas  by  Houston  to 
United  or  Transco.  during  the  period  the 
Commission  would  consider  the  Instant 
matter  on  its  merits  and  imtll  24  hours 
after  the  issuance  of  a  Commission 
opinion  on  the  matter.  The  Commission's 
hearing  in  this  matter  was  ccmduct^  on 
January  13  and  14, 1977. 

The  record  amply  demonstrates  the 
existence  of  emergency  conditions  on  the 
Transco  and  United  systems  and  the 
necessity  of  these  jaipelines  being  able  to 
avail  themselves  of  5  2.68(a)  procedures. 
We  do  have  before  the  Commissiwi  an 
administrative  record  which  Indicates 
that  numerous  other  natural  gaa  pipe- 
lines are  now  facing,  or  shortly  will  face, 
natural  gas  supply  shortftdls  to  meet 
high  priority  loads.  Clearly,  emergency 
conditions  may  vary  from  system  to  sys- 
tem depending  upon  operating  factors. 
In  order  to  mitigate  the  severity  of  the 
current  supply  situation  of  these  systems. 
Including  the  need  for  delivery,  storage 
Injection  and  replenishment.'  we  recog- 
nize that  a  number  of  pipelines  will  ap- 
ply $2.68  (a)  or  (b)  self-hdp  proce- 
dures with  increasing  frequency  for  the 
remainder  of  the  winter  heating  season 
of  1977,  i.e.,  for  the  period  ending  March 
31, 1977,  and  beyond. 

In  the  context  of  the  Houston,  Transco 
and  United  proposal,  the  Commission 
finds  the  §  2.68(a)  procedures  appropri- 
ate for  this  and  similar  circumstances. 
in  doing  so,  we  also  recognize  that,  in 
some  cases,  pipelines  and  their  non- 
Jurisdictlonal  suppliers  may  not  have  new 
or  separate  source  contracts,  but  rather 
may  have  continuing  sales  arrangements. 
For  the  latter  type  transactions,  §  2.88(b) 
procedures  would  be  appropriate.  In  that 
respect,  it  should  be  noted  that  prior 
Interpretations  of  §  2.68(b)  permit  cer- 
tain roll-over  operations.-  Section  2.68 
(a)  and  (b)  procediu-es  are  alternative, 
and  one  does  not  limit  the  other.  Being 
self-help  measures,  the  affected  systems 
may  utilize  one  or  both. 

As  a  part  of  this  proceeding,  the  Com- 
mission was  advised  by  numerous  mem- 
bers of  the  Congress,'  that  the  Congress 


'See  Nuecee  Industrial  Oas  Company,  46 
F.P.C.  873,  S-n  (1»71);  and  General  Counsel 
letter  to  Richard  A.  Roean,  Esq.,  Columbia 
Oas  Bystem  Service  Corporation,  dated  No- 
▼emt>er  19,  1»7C. 

'Since  February. 7,  1975,  the  Commission 
has  permitted  at  least  9  roll -over  operations 
pursuant  to  S  2.68(b)  Including:  Llanco,  Inc., 
issued  February  7.  1076.  Panhandle  Eastern 
Pipeline,  Issued  January  9.  1975.  City  of  Co- 
lumbia, Kentucky,  Issued  July  17,  1975.  City 
of  NorrlB,  iniDOls,  Issued  July  14,  1975. 

•  The  foUowlng  members  of  Congress  testi- 
fied before  the  Commission :  Senator  Strom 
Tbvirmond,  South  Cartdlna;  Senator  Ernest 
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would  undertake  a  reassessment  of  the' 
Natural  Gas  Act  in  light  of  current  reg- 
ulator>'  jurisdiction  of  this  CommlssiCHi 
and  state  regulatory  agencies.  The  Com- 
mission will  report  to  Congress  and  make 
available  copies  of  the  administrative 
hearing  record  to  the  standing  Commit- 
tees with  legislative  responsibihties  over 
this  Commission,  the  Senate  C(Mnmittee 
on  Commerce  and  the  House  Committee 
on  Interstate  and  Foreign  Commerce. 

The  Commission  finds.  (1)  There  is  an 
existing  natural  gas  supply  emergency  on 
the  systems  of  United  Gas  Pipe  Line 
Company  and  Transcontinental  Gas  Pipe 
Line  Corporation,  contributed  to  and  ex- 
acerbated by  severe  weather  conditions, 
as  demonstrated  by  the  record  evidence 
developed  at  the  pubhc  hearings  held 
before  this  Commission  on  January  13 
and  14,  1977. 

(2)  The  sales  and  deliveries  under  the 
contract  of  December  21,  1976,  between 
Houston  and  United  and  the  contract  of 
Decwnber  2,  1976,  between  Houston  and 
Transco  are  emergency  sales  and  deUv- 
eries  to  be  initiated  within  the  contem- 
platicm  of  S  2.68(a)  of  the  Commission's 
general  policy  and  interpretations. 

(3)  Emergencies  exist  on  the  systems 
of  United  and  Transco  such  that  suppUes 
of  natursd  gas  are  required  from  Hous- 
ton, within  the  ccmtemi^tion  of  S  2.68 
(a)  of  the  Commissicm's  general  poUcy 
and  interpretations,  for  periods  of  60- 
days. 

The  Cfommission  orders.  The  status  of 
HoustCD,  of  otherwise  being  exempt  from 
the  provisions  of  the  Natural  gas  Act  pur- 
suant to  section  1(b)  thereof,  will  not  be 
ieopcurdlzed  by  the  Initiation  of  sales  and 
deUvwies  of  natural  gas  to  United  and 
Transco,  pursuant  to  contracts  of  Deoon- 
ber  21,  1976,  and  December  2,  1976,  re- 
Eqjectively,  within  the  contemplation  of 
S  2.68(a)  of  the  Commission's  general 
policy  and  interpretaticms. 

Eiy  the  Commission.' 

Kenneth  F.  Plttmb, 

Secretary. 

[FR  Doc.77-2429  FUed  1-25-77:8:45  am] 


F.  Holilngs,  South  Carolina;  Senator  Jesse 
Helms,  North  CaroUna;  Senator  Robert  Mor- 
gan, North  Cartdlna;  Oongreesman  L.  H. 
Fountain.  North  Carolina;  Congressman  Rob- 
ert E.  Baiunan,  Maryland;  Congressman 
James  O.  Martin,  North  Carolina.  These 
members  of  Congress  urged  the  Osmmlsslon 
to  approve  the  proposed  transaction  due  to 
the  potential  Impact  of  the  shortfall  of  sup- 
plies m  the  southeastern  part  of  the  United 
States.  Recognizing  the  critical  national 
emergency,  they  expressed  their  concern  on 
the  Issues  of  pricing,  supply  shortfaU,  un- 
employment, and  conservation  and  their  ex- 
pectation of  Congressional  action. 

*  Filed  as  part  Of  the  original  document. 

Smith,  Commissioner,  would  make  an  ex- 
plicit condition  of  this  Interpretation  the 
Commission's  intent  to  examine  the  {2.68 
transactions  made  pursuant  to  this  order  on 
or  before  the  end  of  the  winter  heating  sea- 
son and,  therefore,  concurs  In  Its  Issuance. 
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TWe  23— H-«tnMys 

CHAPTER  I — FEDERAL  HIGHWAY  ADMrN- 
ISTRATION,  DEPARTMENT  OF  TRANS- 
PORTATION 

SUBCHAPTER  6— ENGlNEEINNe  AND  TRAFFIC 
OPERATIONS 

PART  655— TRAFnC  OPERATIONS 

Highway  Safety  Impnowefnent  Program; 
Correction 

In  FR  Doc.  76-35716  appearing  at  page 
53003  in  the  issue  for  Friday,  December  3, 
1976.  the  amendment  to  §  655.507  ^ould 
read: 

The  third  sentence  in  S  655.507  Is 
amended  by  striking  the  period  at  the 
end  thereof  and  adding  the  following: 
"and  203  of  the  Highway  Safety  Act  of 
1973,  as  amended." 

Issued  on:  January  14,  1977. 

D.  H.  Ahdexs, 
Acting  Chief  Counsel. 

[FR  Doc.77-2627  FUed  1-25-77:8:46  am] 

Title  36 — Parks,  Forests,  and  Public 
nt>perty 

CHAPTER  I— NATIONAL  PARK  SERVICE, 
DEPARTMENT  OF  THE  INTERIOR 

PART  9— MINING  AND  MINING  CLAIMS 

Comprehensive  Regulations 

On  Novanb^  11, 1976,  the  Department 
of  the  Interior  published  in  the  Federal 
RsoiSTER  (41  FR  49862)  Interim  Regu- 
lations and  Proposed  Comprehensive 
Regidations.  The  Proposed  Comprehm- 
sive  Regulations  were  made  available  for 
public  review  and  com::  ent  for  a  period 
(rf  thirty  (30)  days  following  publication 
in  the  FtoEaaL  Rcgisteb  and  ending  De- 
cendaer  13, 1076. 

A  total  of  14  written  rqdtes  with  rec- 
ommendations or  comments  were  re- 
ceived diuing  the  comment  period,  with 
about  one-half  being  received  f nMn  min- 
ing companies,  which  as  a  group  stated 
that  the  Proposed  Comprehensive  Regu- 
lations went  beyond  the  intent  of  Con- 
gress in  the  enactment  of  the  Act  of 
September  28,  1976  (Pub.  L.  94-429,  90 
Stat.  1342.  16  U.S.C.  1901  et  seq.)  and 
jeopardized  the  economic  viability  of 
mining  operations  within  the  National 
Park  System.  On  the  other  hand,  two 
conservation  groups  stated  that  these 
regulations  were  not.  In  their  present 
form,  strong  enough  to  protect  the  re- 
sources and  environmoits  of  the  units  of 
the  National  Parte  System  affected  by  this 
statute.  The  additional  comments  sug- 
gested editorial,  grammatical,  or  tn  some 
Instances.^ubstantive  changes  in  the 
meaning  of  specific  sections  and  para- 
graphs of  the  proposed  regulations. 

An  attempt  was  made  to  utilize  as 
many  of  the  comments  and  recommenda- 
tions as  was  appropriate  in  carrying  out 
the  provisions  of  section  2  of  the  Act  of 
September  28, 1976, 16  U.S.C.  1901  et  seq.. 
in  conjunction  with  the  other  statutoiT 
National  Park  Service  respooslbillties.  A 
number  of  comments  pertained  to  the 
preamble  of  the  proposal.  Since  this  has 
no  particular  standing  with  respect  to  the 
regiilations  themselves,  no  attempt  was 
made  to  address  those  issues,  with  the 
one  exception  found  in  the  foOowlnf 
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puragraiA.  llie  preamble  s#rves  only  to 
HI*i*^|M  and/or  explain  the  regulations. 

It  was  noted  that  a  misstatement  of 
section  4  of  the  Act  appeared  in  the  pre- 
amble of  the  proposed  regvilations.  The 
proper  interpretation  of  this  section  Is 
that,  where  there  has  been  no  significant 
distiirbance  to  the  surface  of  one  of  the 
enumerated  units  for  purposes  of  mineral 
extraction,  an  operation  may  expand  an 
existing  excavation  only  if  the  Secretary 
finds  that  such  expansion  is  necessary  to 
make  feasible  continued  production 
therefrom  at  an  annual  rate  not  to  ex- 
ceed the  average  annual  production  level 
of  that  operation  for  the  calendar  years 
1973.  1974.  and  1975. 

Likewise,  a  number  of  comments  per- 
tained to  the  Interim  Regulations.  Be- 
cause these  regulations  were  not  open  for 
comment  and  review  and  will  be  super- 
seded upon  publication  of  the  Final  Com- 
prehensive Regulations,  it  was  deter- 
mined unnecessary  to  respond.  The  pur- 
pose of  the  Interim  Regulations  was  to 
maintain  essentially  the  status  quo  while 
more  comprehensive  regulations  could  be 
prepared  following  passage  of  the  Act  of 
September  28.  1976  (16  U.S.C.  1901  et 
seq.>. 

One  major  area  of  concern  in  the  com- 
ments which  were  received  was  that  the 
standards  for  approval  of  a  plan  of  oper- 
ations and  for  reclamation  lacked  clarity, 
particularly  with  regard  to  the  concepts 
of  "nuisance"  and  "injury."  Those  sec- 
tions have  been  altered  in  response  to 
these  comments.  However,  since  these 
doctrines  all  have  foundation  in  juris- 
prudence. It  has  been  determined  that 
they  are  appropriate  terms  and  concepts. 

Comments  were  also  received  concern- 
ing compliance  with  the  National  Envi- 
ronmental Policy  Act  of  1969  i42  U.S.C. 
4331  et  seq.)  ^EPA> .  The  National  Park 
Service  has  prepared  an  environmental 
assessment  of  the  proposed  regulations. 
Based  on  this  assessment,  it  has  been  de- 
termined that  the  proposed  action  is  not 
a  major  Federal  action  that  would  have  a 
significant  impact  on  the  human  envi- 
ronment, and  therefore,  that  an  environ- 
mental impact  statement  is  not  required 
prior  to  promulgation  of  the  final  regu- 
lations. Furthermore,  an  analysis  of  the 
environmental  impacts  associated  with 
execution  of  each  plan  of  operations 
submitted  by  an  operator  for  approval 
will  be  made,  and  in  the  event  that  ap- 
proval of  the  plan  would  constitute  a 
major  Federal  action  resulting  in  a  sig- 
nibcant  impact  on  the  human  environ- 
ment then  an  environmental  impact 
statement  as  required  by  section  l02t:^ 
(C)  would  be  prepared  prior  to  approving 
or  denying  the  plan  of  operations. 

In  addition  to  complying  with  the 
general  provisions  of  NEPA,  we  have  in- 
creased the  potential  for  public  participa- 
tion by  eliminating  requirements  for  sub- 
mission of  certain  proprietary  docu- 
ments, and  by  making  available  for 
public  review  copies  of  all  plans  of  opera- 
tions submitted  by  operators  proposing 
mining  activities  in  units  of  the  National 
Park^ystem. 

A  iqajority  of  comments  related  to  the 
•Ulfsce  disturbance  moratorium.  It  has 
been  determined  by  the  National  Park 
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Service  that  the  terms  and  conditions 
concerning  surface  disturbance  were  set 
by  Congress  with  the  passage  of  the  Act 
of  September  28,  1976,  (16  U.S.C.  1901 
et  seq.)  and  little  or  no  discretion  is 
vested  with  the  Secretary  to  allow  addi- 
tional surface  disturbance,  except  as  ex- 
preissly  authorized  by  the  Act. 

The  section  on  the  use  of  water  in  sup- 
port of  mining  operations  has  been 
clarified  to  reflect  that  the  Department's 
concern  is  for  uses  of  water  from  sources 
within  the  units  of  the  National  Park 
System.  The  modification  in  this  provi- 
sion was  made  to  refiect  more  accurately 
the  limited  extent  of  the  Secretary's  au- 
thority to  dispose  of  water  reserved  to 
the  United  States. 

Certain  changes  in  §  9.5  of  these  regu- 
lations were  made  in  response  to  com- 
ments concerning  recorded  proofs  of 
labor  and  other  recording  requirements. 
The  alterations  made  should  also  be  con- 
sidered as  amendments  to  the  require- 
ments of  the  Notice  of  October  20.  1976, 
41  PR  46357. 

The  regulations  also  make  clear  that 
the  filing  of  notice  with  the  National 
Park  Service  satisfies  the  requirement  for 
the  initial  filing  of  notice  of  a  mining 
claim  under  section  314  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2743.  43  U.S.C.  1701.  for 
mining  claims  within  the  National  Park 
System.  Thus,  only  one  initial  notice 
must  be  filed  for  unpatented  claims  in 
units  of  the  National  Park  System  and 
that  is  the  notice  prescribed  by  these 
regulations,  which  is  a  restatement  of  the 
October  20.  1976  Notice  requirements 
wilih  the  amendments  noted  above.  How- 
ever, the  subsequent  annual  notice  re- 
quirements of  section  314  are  applicable 
ai"id  claimants  must  file  the  annual  notice 
prescribed  by  section  314  and  the  imple- 
menting regulations. 

The  regulations  also  provide  that  the 
surface  use  provisions  of  43  CFR,  Sub- 
part 3826  and  36  CFR  7.26  and  para- 
graphs (ai  and  (b)  of  §  7.44  are  super- 
seded by  the  regulations  of  this  Part. 
However,  the  regulations  in  43  CFR 
3826.2-5  and  3826.2-6,  3826.4-1  (g)  and 
3826  4-l(h).  and  3826.5-3  and  3826.5-4 
will  remain  applicable  to  those  claimants 
who  wish  to  take  their  claim  to  patent.  A 
technical  amendment  will  also  be  made 
to  delete  the  provisions  of  36  CFR  7.26 
and  7.44  (a)  and  (b)  which  have  only 
interim  application  to  existing  permits 
for  120  days  after  publication  of  the  final 
regulations  unless  extended  by  the  Su- 
peri:itendent.  The  amendments  will  be 
made  by  separate  publication. 

Modification  was  made  to  8  9.11  Rec- 
lamation ReQuirements  to  more  ade- 
quately reflect  the  tenet  that  a  holder  of 
a  claim  patented  prior  to  the  establish- 
ment of  the  areas  as  a  unit  of  the  Na- 
tional Park  System  shall  not  undertake 
activities  on  those  lands  so  as  to  con- 
stitute a  nuisance  to  the  federally  owned 
lands  or  adversely  affect  those  lands. 
Claims  not  taken  to  patent  are  subject  to 
a  stricter  reclamation  standard. 

Two  new  definitions  have  been  added^ 
Designated  Roads.  §.9.2(n),  was  added 
to  clarify  the  meaning  of  existing  and 
open  public  roads  that  might  be  usi 
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with  respect  to  mining  operaticms  only 
outside  a  unit.  Only  those  roads  so  desig- 
nated shall  be  used  fcM:  this  purpose,  m 
§  9.4(c)  lands  contiguous  to  the  existing 
excavation  Is  defined  to  further  amplify 
the  public's  understanding  of  the  surface 
disturbance  moratorium. 

Concerning  a  prohibiticm  on  future 
surface  mining  activities  within  units  of 
the  National  Park  Syst^n  not  covered  by 
the  moratorium,  it  has  been  determined 
that  with  respect  to  unpatented  claims  or 
claims  patented  with  surface  use  restric- 
tions, surface  mining  will  be  permitted 
in  the  future  only  where  such  activity 
will  not  jeopardize  the  pristine  beauty 
of  the  unit,  or  adversely  affect  the  eco- 
logical or  cultural  resources  thereof.  As  a 
caveat,  it  should  be  clearly  noted  that 
section  4  of  the  Act  places  a  moratorium 
on  surface  mining  activities  in  Death 
Valley  and  Organ  Pipe  Cactus  National 
Monuments  and  Mount  McKlnley  Na- 
tional Park,  notwithstanding,  when  the 
location  was  made.  All  uliits  of  the  Na- 
tional Park  System  upon  establishment 
are  closed  to  further  mineral  entry  and 
location  imless  Congress  expressly  pro- 
vides otherwise.  With  respect  to  Uie  six 
units  of  the  System  which  were  open  to 
mineral  entry  and  location  (now  closed 
under  section  3  of  Pub.  L.  94-429) ,  entry 
and  location  was  subject  to  such  suilace 
use  regulations  and  restrictions  as  the 
Department  of  the  Interior  might  adopt. 
Those  laws  read  together  with  Pub.  L.  94- 
429  now  provide  a  basis  for  restricting 
new  surface  mining  operations  in  units 
of  the  National  Park  System.  This  re- 
striction will  not  preclude  underground 
or  subsurface  mining  operations,  even  if 
a  portal  or  entry  tunnel  Is  required  to 
be  developed  within  the  unit. 

Additional  clarification  was  made  to 
§  9.10  Plan  of  Operations  Approval  in 
order  to  develop  standards  for  approval 
of  three  classes  of  claims  based  on  the 
status  of  the  claims  and  whether  extrac- 
tion operations  had  begun.  As  such,  no 
plan  of  operations  shall  be  approved: 
(1)  For  existing  or  new  operations  that 
would  constitute  a  nuisance  or  injure 
Federal  land  if  the  claim  was  patented 
without  surface  use  restrictions;  or  (2) 
where  the  surface  of  the  claim,  either 
unpatented  or  patented  with  surface  use 
restrictions,  was  not  significantly  dis- 
turbed and  the  operations  would  pre- 
clude mans^ement  or  injure  the  re- 
sources of  a  xmit;  or  (3)  where  the  sur- 
face of  the  claim,  either  impatented  or 
patented  subject  to  surface  use  restric- 
tions, had  been  significantly  disturbed 
and  the  operations  would  constitute  a 
nuisance  or  injure  Federal  lands.  In  the 
latter  class  of  claims  the  provisions  of 
§  9.4  of  this  Part  will  apply  to  other  units 
of  the  System  besides  Death  Valley  and 
Organ  Pipe  Cactus  National  Monuments 
and  Mount  McKlnley  National  Pack. 

These  regulations  shall  take  effect  on 
January  26.  1977.  because  it  has  been 
determined  that  the  immediate  applica- 
tion of  these  regulations  is  necessary  to 
preserve  units  of  the  National  Park  Sys- 
tem in  their  pristine  character  to  fulfill 
the  Congressional  mandate  that  such 
units  be  managed  to  preserve  and  protect 
them  for  present  as  well  as  future  gen- 
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erations.  Furthermore,  the  continued  ap- 
plication of  the  Interim  Regulations 
would  not  be  In  the  public  Interest,  be- 
cause those  regulations  are  only  designed 
to  maintain  the  status  quo,  rather  than 
comprehensively  implement  the  policy 
and  provisions  of  Pub.  L.  94-429  (16 
U.S.C.  1901  et  seq.) .  Therefore  the  reg- 
ulations contained  in  this  Part  shaU  be 
effective  on  January  26, 1977. 

The  purpose  of  these  regulations  is  to 
provide  control  over  mining  activities 
within  areas  of  the  National  Park  Sys- 
tem to  the  extent  authorized  by  section 
2  of  Pub.  L.  94-429,  but  not  to  constitute 
a  "taking"  of  any  compensable  property 
interest  of  a  mining  claimant. 

The  National  Park  Service  has  deter- 
mined that  this  document  does  not  con- 
tain a  major  proposal  requiring  prepara- 
tion of  an  Economic  Impact  Statement 
under  Executive  Orders  11821  and  11949 
and  OMB  Circular  A-107. 

Title  36  of  the  Code  of  Federal  Reg- 
ulations is  hereby  amended  by  the  addi- 
tion of  a  new  Part  9  as  follows: 

Sec. 

9.1 

9  2 

9.3 

9.4 

9.5 

9.6 

9.7 

9.8 

9.9 

9.10 

9.11 

9.12 


913 
9.14 
9.15 
9.16 
9.17 
B.18 


Purpose  and  scope. 

Definitions. 

Access  permits. 

Surface  disturbance  moratorium. 

Recordation. 

Transfer  of  interest. 

Assessment  work. 

Use  of  water. 

Plan  of  operations. 

Plan  of  operations  approval. 

Reclamation  requirements. 

Supplementation  or  revision  of  plans 

of  operations. 
Performance  bond. 
Appeals. 

Use  of  roads  by  commercial  velilcles. 
Penalties. 

Public  Inspection  of  documents. 
Surface  use  and  patent  restrictions. 


AuTHORrrr:  Mining  Law  o(  1872  (ELS. 
2319;  30  U.S.C.  21  et  seq.);  Act  of  Aug-ust  25, 
1916  (39  Stat.  535,  as  amended  (16  U.S.C. 
1  et  seq.) ;  Act  of  September  28,  1976:  90  Stat. 
1342  (16  U.S.C.  1901  et  seq.)) 

§9.1      Purpose  and  scope. 

These  regulations  will  control  all  ac- 
tivities resulting  from  the  exercise  of 
valid  existing  mineral  rights  on  claims 
within  any  imlt  of  the  National  Park 
Sjrstem  in  order  to  insure  that  such 
activities  are  conducted  in  a  manner  con- 
sistent with  the  purposes  for  which  the 
National  Park  System  and  each  unit 
thereof  were^crested,  to  prevent  or  mini- 
mize damage  to  the  environment  or  other 
resource  values,  and  to  insure  that  the 
pristine  beauty  of  the  imits  are  preserved 
for  the  benefit  of  present  and  future 
generations.  These  procedures  apply  to 
all  operations  conducted  on  claims  in  any 
unit  of  the  National  Park  System. 

§  9.2      Definitions. 

The  terms  used  in  this  Part  shall  have 
the  following  meanings: 

<a)  Seeretarv.  The  Secretary  of  the 
Interior. 

<b)  Operations.  All  fimctions,  work  and 
activities  In  connection  with  mining  on 
claims,  including:  prospecting,  explora- 
tion, surveying,  development  and  ex- 
traction;   dumping    mine    wastes    and 


stockpiling  ore;  transport  or  processing 
of  mineral  commodities;  reclamation  of 
the  surface  disturl>ed  by  such  activities; 
and  all  activities  and  uses  reasonably  m- 
cident  thereto,  including  construction  or 
use  of  roads  or  other  means  of  access  on 
National  Park  System  lands,  regardless 
of  whether  such  activities  and  uses  take 
place  on  Federal,  State,  or  private  lands. 

(c)  Operofor.  A  person  conducting  or 
proposing  to  conduct  operations. 

(d)  Person.  Any  individual,  partner- 
ship, corporation,  associaticm.  or  other 
entity. 

(e)  Superintendent.  The  Superintend- 
ent, or  his  designee,  of  the  unit  of  the 
National  Park  System  containing  claims 
subject  to  these  regulations. 

(f )  Surface  mining.  Mining  In  surface 
excavations,  including  placer  mining, 
mining  in  open  glory-holes  or  mining 
pits,  mining  and  removing  ore  from  open 
cuts,  and  the  removal  of  capping  or  over- 
burden to  uncover  ore. 

(g)  The  Act.  The  Act  of  September  28. 
1976,  90  Stat.  1342.  16  U.S.C.  1901  et  seq. 

(hi  Commercial  Vehicle.  Any  motor- 
ized equipment  used  for  transporting  the 
product  being  mined  or  excavated,  or  for 
transporting  heavy  equipment  used  in 
mining  operations. 

(i)  Unit.  Any  National  Park  System 
area  containing  a  claim  or  claims  subject 
to  these  regulations. 

(j)  Claimant.  The  owner,  or  his  legal 
representative,  of  any  claim  lying  within 
the  boundaries  of  a  unit. 

(k)  Claim.  Any  valid,  {Patented  dr  un- 
patented mining  claim,  mill  site,  or  tun- 
nel site. 

(1)  Regional  Director.  Regional  Direc- 
tor for  the  National  Park  Service  region 
in  which  the  given  unit  is  located. 

(m)  Significantly  disturbed  for  pur- 
poses of  mineral  extraction.  Land  will  be 
considered  significantly  disturbed  for 
purposes  of  mineral  extraction  when 
there  has  been  surface  extraction  of 
commercial  amounts  of  a  mineral,  or  sig- 
nificant amounts  of  overburden  «r  spoil 
have  been  displaced  due  to  the  extraction 
of  commercial  amounts  of  a  mineral.  Ex- 
traction of  commercial  tunounts  is  de- 
fined as  the  removal  of  ore  from  a  claim 
in  the  normal  course  of  business  of  ex- 
traction for  processing  or  marketing.  It 
does  not  encompass  the  removal  of  ore 
for  purposes  of  testing,  experimentation, 
examination  or  preproduction  activities. 

(n)  Designated  roads.  Those  existing 
roads  determined  by  the  Superintendent 
in  accordance  with  36  CFR  2.6(b)  to  be 
open  for  the  use  of  the  public  or  an  c^- 
erator. 

(o)  Production.  Number  of  tons  of  a 
marketable  mineral  extracted  fjKmi  a 
given  operation. 

§  9.3     Access  permils. 

(a)  All  special  use  or  other  permits 
dealing  with,  access  to  and  from  claims 
within  any  unit  are  automatically  re- 
voked 120  days  after  January  26.  1977. 
All  <^)erators  seeking  new  or  continued 
access  to  and  from  a  claim  after  that 
date  must  file  for  new  access  peirmits  in 
accordance  with  these  regulations,  unless 
access  to  a  mining  claim  is  by  pack  ani- 


mal or  foot.  (See  8  9.7  for  restrictions  on 
assessment  work  and  §  9.9(d)  and  {  9.10 
(g)  for  extensions  of  permits.) 

(b)  Prior  to  the  issuance  of  a  permit 
for  access  to  any  claim  or  claims,  the 
operator  must  file  with  the  Superintend- 
ent a  plan  of  operations  pursuant  to 
i  9.9.  No  permit  shall  be  issued  tmtil  the 
plan  of  operaticMis  has  been  {^proved  in 
accordance  with  {  9.10. 

(c)  No  access  to  claims  outside  a  unit 
will  be  permitted  across  unit  lands  \m- 
less  such  access  is  by  foot,  pack  animal, 
or  designated  road.  Persons  using  such 
roads  for  access  to  such  claims  must 
comply  with  the  terms  of  S  9.15  where 
applicable. 

§  9.4      Surface  disturbance  moralorium. 

(a)  For  a  period  of  four  years  after 
September  28.  1976,  no  operator  of  a 
claim  located  within  the  boundaries  of 
Death  Valley  National  Monument, 
Mount  McKlnley  National  Park,  or  Or- 
gan Pipe  Cactus  National  Monument 
(see  also  claims  subject  to  !  9.10(a)  <3) ) 
shall  disturb  for  purposes  of  mineral  ex- 
ploration or  development  the  surface  of 
any  lands  which  had  not  been  signifi- 
cantly disturbed  for  purposes  of  mineral 
extraction  prior  to  February  29,  1976, 
except  as  provided  in  this  section.  How- 
ever, where  a  claim  is  subject,  for  a  pe- 
riod of  four  years  after  September  28, 
1976,  to  this  section  solely  by  virtue  of 
5  9.10(a)(3),  the  date  before  which 
there  must  have  been  significant  dis- 
turbance for  purposes  of  mineral  ex- 
traction is  January  26,  1977. 

(b)  An  operator  of  a  claim  In  one  of 
these  imlts  seeking  to  enlarge  an  exist- 
ing excavation  or  otherwise  disturb  the 
surface  for  purposes  of  mineral  explora- 
tion or  development  shall  file  with  the 
Superintendent  an  application  stating 
his  need  to  disturb  additional  surface  in 
order  to  maintain  production  at  an  an- 
nual rate  not  to  exceed  an  average  an- 
nual production  level  of  said  operations 
for  the  three  calendar  years  1973,  1974, 
and  1975.  Accompanying  the  aivlicatlon 
shall  be  a  plan  of  operations  which  ccnn- 
plies  with  S  9.9  and  verified  copies  of 
production  records  for  the  years  1973, 
1974.  and  1975. 

(c)  If  the  Regional  Director  finds  that 
the  submitted  plan  of  operations  com- 
piles with  §  9.9,  that  enlargement  of  the 
existing  excavation  of  an  Individual  min- 
ing operation  is  necessary  in  order  to 
make  feasible  continued  prodiKtion 
therefrom  at  an  annual  rate  not  to  ex- 
ceed   the    average    sinnual    production 

el  of  said  operation  for  the  three  cal- 
endar years  1973,  1974,  and  1975,  and 
that  the  plan  of  operations  meets  Uie 
applicable  standard  of  approval  of  §  9.10 
(a)(1),  he  shall  issue  a  permit -allowing 
the  disturbance  of  the  surface  of  the 
lands  contiguous  to  the  existing  excava- 
tion to  the  minimum  extent  necessary  to 
effect  such  enlargement.  For  the  purpose 
of  this  section  "lands  contiguous  to  the 
existing  excavation"  shall  Include  land 
which  actually  adjoins  the  existing  ex- 
eavatlrai  or  which  could  Ia«l(»lly  become 
an  extension  of  the  excavation;  for  ex- 
ample, drilling  to  determine  the  extent 
and  direction  to  which  the  existing  ex- 
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e«vatl(m  should  be  extended  may  be  per- 
mitted at  a  site  which  does  not  actually 
adjoin  the  excavating. 

(d)  "Hie  appropriate  reclamation 
standard  to  be  applied  will  be  deter- 
mined by  the  nature  of  the  claim.  (See 
19.11(a)(1)  and  f  9.11(a)  (2).) 

(e)  Operations  conducted  under  a 
permit  pursuant  to  this  section  sliall  be 
subject  to  all  the  limitations  imposed 
by  this  Part. 

(f)  For  the  purposes  of  this  section, 
each  separate  mining  excavation  shall  be 
treated  as  an  individual  mining  opera- 
tion.        "^ 

§  9.3     Recordation. 

(a)  Any  claimant  of  an  unpatented 
mining  claim  in  a  unit  shall,  within  12 
months  after  September  28,  1976,  record 
the  claim  in  the  Office  of  the  Superin- 
tendent of  the  unit.  Actual  receipt  by  the 
appropriate  Superintendent  on  or  before 
September  28,  1977,  i^  required.  Patented 
claims  do  not  have  to  be  recorded  pursu- 
ant to  this  section. 

(b)  This  recordation  shall  include,  but 
is  not  limited  to,  the  following  instru- 
ments and  information: 

(1)  A  certified  copy  of  each  location 
notice  should  provide:  Name  of  claim; 
locator (s) ;  type  (placer,  lode,  mill  site, 
or  tunnel  site);  mlneraKsY  for  which 
claim  was  located;  date  of  location,  date 
of  amendments  or  relocations,  if  any; 
recording  date,  book,  page,  coimty  and 
State,  where  recorded;  and  a  legal  de- 
scription of  the  lands  included  in  the 
mining  claim  (s).  If  the  location  notice 
does  not  provide  all  of  the  foregoing  in- 
formation, it  shall,  to  the  extent  possible, 
be  attached  in  a  supplement  to  the  loca- 
tion notice.  If  the  lands  are  surveyed  or 
unsurveyed,  the  legal  description  shall  be 
hy: 

(i)  A  recitation  of  the  appropriate  lo- 
cation of  all  or  any  part  of  the  claim  or 
site  within  a  160  acre  quadrant  (quarter 
section)  of  a  section  or  sections.  If  more 
than  one  is  involved.  In  addition,  there 
must  be  furnished  the  township,  range, 
meridian  and  State  obtained  from  an 
ofBcial  survey  plat  or  other  U.S.  Govern- 
ment map  showing  either  the  surveyed  or 
protracted  U.S.  Government  grid,  which- 
ever is  applicable. 

(ii)  A  map  with  a  sc|ile  of  not  less 
than  'i  inch  to  a  mile  (1:125.000)  show- 
ing the  survey  or  protraction  grids  on 
which  there  will  be  depicted  the  location 
of  the  claim  or  site.  Contiguous  claims  or 
sites  and  groups  of  claims  or  sites  in  the 
same  general  area  may  be  depicted  on 
this  single  map  so  long  as  the  individual 
claims  or  sites  are  clearly  identified. 

(2)  Current  claimant's (s)  name(s) 
and  address  (es). 

(3)  Statement  that  annual  labor  was 
performed  since  September  1,  1970. 

(c)  Pursuant  to  section  8  of  the  Act, 
any  unpatented  claim  not  sq  recorded 
pursuant  to  this  section  shall  be  con- 
clusively presumed  to  be  abandoned  and 
shall  be  void.  Such  recordation  will  not 
render  valid  any  unpatented  claim  which 
was  not  vaUd  on  September  28,  1976.  the 
effective  date  of  the  Act,  or  which  be- 
comes invalid  thereafter. 
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(d)  A  claimant  who  initially  records 
under  this  section  or  under  the  notice  of 
October  20,  1976  (41  FR  46357)  is  in  full 
compliance  with  all  applicable  provisions 
of  law,  including  the  recordation  provi- 
sions of  section  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  90 
Stat.  2743,  43  U.S.C.  1701.  Thus,  a  claim- 
ant does  not  have  to  file  this  initial  notice 
with  the  Bureau  of  Land  Management. 
Copies  ofjall  material  received  pursuant 
to  this  section  or  the  notice  of  October  20. 
197*,  will  be  provided  by  the  Regional 
Director  to  the  Bureau  of  Land  Manage- 
ment. However,  subsequent  annual  fil- 
ings of  notice  must  be  made  under  sec- 
tion 314  and  implementing  regulations 
with  the  Superintendent  who  will  provide 
copies  to  the  Bureau  of  Land  Manage- 
ment. These  subsequent  filings  with  the 
Superintendent  will  satisfy  the  require- 
ments of  section  314  for  mining  claims 
in  the  National  Park  System. 

§  9.6      Transfers  of  interest. 

(a)  Whenever  a  claimant  who  has 
recorded  his  unpatented  claim fs)  with 
the  Superintendent  pursuant  to  the  re- 
quirements of  §  9.5  sells,  assigns,  be- 
queaths, or  otherwise  conveys  all  or  any 
part  of  his  interest  in  his  claim (s),  the 
Superintendent  shall  be  notified  within 
60  days  after  completion  of  the  transfer 
of:  The  name  of  the  claim(s)  involved; 
the  name  and  legal  address  of  the  person 
to  whom  an  interest  has  been  sold,  as- 
signed, bequeathed,  or  otherwise  trans- 
ferred; and  a  description  of  the  interest 
conveyed  or  received.  Copies  of  the  trans- 
fer dociunents  will  be  provided  by  the 
Superintendent  to  the  Bureau  of  Land 
Management.  Failure  to  so  notify  the 
Superintendent  shall  render  any  existing 
access  permit  void. 

(b)  If  the  transfer  occurs  within  the 
peiiod  of  12  months  from  the  effective 
date  of  the  Act  and  the  prior  owner  has 
not  recorded  the  unpatented  claim  with 
the  Superintendent  in  accordance  with 
these  regulations,  the  holder  by  transfer 
shall  have  the  remainder  of  the  12- 
mohth  period  to  record  the  unpatented 
claim.  Failure  to  record  shall  be  governed 
by  the  provisions  of  5  9.5(c) . 

§  9.7      .Assessment  work. 

(B)  An  access  permit  and  approved 
plan  of  operations  must  be  obtained  by  a 
claimant  prior  to  the  performance  of  any 
assessment  work  required  by  Revised 
Statute  2324  (30  U.S.C.  28)  on  a  claim  in 
a  unit. 

(b)  Permits  will  be  issued  in  accord- 
ance with  the  following : 

(1)  In  units  subject  to  the  surface  dis- 
turbance moratorium  of  section  4  of  the 
Act  and  §  9.4,  no  access  permits  will  be 
granted  for  the  purpose  of  performing 
assessment  work. 

(2)  It  has  been  determined  that  in  all 
other  units  the  Secretary  will  not  chal- 
lenge the  validity  of  any  impatented 
claim  within  a  unit  for  the  failure  to  do 
assessment  work  during  or  aftw  the  as- 
sessment year  commencing  September  1, 
197B.  The  Secretary  expressly  reserves, 
however,  the  existing  right  to  contest 
claims  for  failure  to  do  such  work  in  the 


past.  No  access  permits  will  be  granted 
solely  for  the  purpose  of  performing  as- 
sessment work  in  these  units  except 
where  claimant  establishes  the  legal  ne- 
cessity for  such  permit  in  order  to  per- 
form work  necessary  to  take  the  claim  to 
patent,  and  has  filed  and  had  approved  a 
plan  of  operations  as  provided  by  these 
regulations.  (For  exploratory  or  develop- 
ment type  work,  see  §  9.9.) 

§  9.8     Use  of  water. 

(a)  No  operator  may  use  for  opera- 
tions any  water  from  a  point  of  diversion 
which  is  within  the  boundaries  of  any 
unit  unless  authorized  in  writing  by  the 
Regional  Director.  The  Regional  Director 
shall  not  approve  a  plan  of  operations  re- 
quiring the  use  of  water  from  such  source 
unless  the  right  to  the  water  has  been 
perfected  under  applicable  State  law,  has 
a  priority  date  prior  to  the  establishment 
of  the  unit  and  there  has  been  a  con- 
tinued beneficial  use  of  that  water  right. 

(b)  If  an  operator  whose  operations 
will  require  the  use  of  water  from  a  point 
of  diversion  within  the  boundaries  of  the 
unit  can  show  that  he  has  a  perfected 
State  water  right  junior  to  the  reserved 
water  right  of  the  United  States  and  can 
demonstrate  that  the  exercise  of  that 
State  water  right  will  not  diminish  the 
Federal  right,  which  is  that  amount  of 
water  necessary  for  the  purposes  for 
which  the  unit  was  established,  he  will 
be  authorized  to  use  water  tnm  that 
source  for  operations,  if  he  has  complied 
with  all  other  provisions  of  these  regula- 
tions. 

§  9.9      Plan  of  operations. 

(a)  No  operations  shall  be  conducted 
within  any  unit  until  a  plan  of  operations 
has  been  submitted  by  the  operator  to  the 
Superintendent  and  approved  by  the 
Re«rional  Director.  All  operations  within 
any  unit  shall  be  conducted  in  accord- 
ance with  an  approved  plan  of  opera- 
tions. 

(b)  The  proposed  plan  of  opo'atlons 
shall  relate,  as  appropriate,  to  the  pro- 
posed op>erations  (e.g.  exploratory. 
developmental  or  extraction  work)  and 
shall  include  but  is  not  limited  to : 

(1)  The  names  and  legal  addresses  of 
the  following  persons :  The  operator,  the 
claimant  if  he  is  not  the  operator,  and 
any  lessee,  assignee,  or  designee  there<rf; 

( 2 )  A  map  or  maps  showing  the  pro- 
posed area  of  operations;  existing  roads 
or  proposed  routes  to  and  from  the  area 
of  operations:  areas  of  proposed  mining; 
location  and  description  of  surface  facili- 
ties, including  dxunps; 

(31  A  description  of  the  mode  of 
transport  and  major  equipment  to  be 
used  in  the  operations; 

(4)  An  estimated  timetable  for  each 
phase  of  operations  and  the  completion 
of  operations; 

(5)  The  nature  and  extent  of  the 
known  depxwit  to  be  mined  and  a  descrip- 
tion of  the  proposed  operations; 

(6>  A  mining  reclamation  plan 
demonstrating  compliance  with  the  re- 
quirements of  §  9.11; 

(7  ^  All  steps  taken  to  comply  with  any 
applicable  Federal,  State,  and  local  laws 
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or  regulations,  including  the  applicable 
regulations  in  36  CFR,  Chapter  I; 

(8)  In  units  sidsject  to  the  stirface 
disturbance  moratorium  of  section  4  of 
the  Act  and  §  9.4,  proef  satisfactory  to 
the  Regional  Directca-  that  the  surface 
of  the  area  on  which  the  operation  Is 
to  occur  was  significantly  distiu-bed  for 
purposes  of  mineral  extraction  prior  to 
February  29,  1976,  or  if  the  area  was  not 
so  disturbed,  proof,  including  production 
records  for  the  years  1973, 1974,  and  1975, 
that  new  disturbance  is  necessary  to 
maintain  an  average  annual  rate  of  pro- 
duction not  to  exceed  that  of  the  years 
1973,  1974,  and  1975; 

(9)  An  environmental  report  analyz- 
ing the  following: 

(i)  The  environment  to  be  affected  by 
the  operations, 

(il)  The  impacts  of  the  operations  on 
the  unit's  environment, 

(ill)  Steps  to  be  taken  to  insure  mini- 
mum surface  disturbance, 

(Iv)  Methods  for  disposal  of  aU  rub- 
bish and  other  solid  and  liquid  wastes, 

(v)  Alternative  metlKxls  of  extraction 
and  the  environmental  effects  of  each, 

(vl)  The  impacts  of  the  steps  to  be 
taken  to  comply  with  the  reclamation 
plan;  and 

(10)  Any  additional  information  that 
Is  required  to  enable  the  Regional  Direc- 
tor to  effectively  analyze  the  effects  that 
the  operations  will  have  on  the  preserva- 
tion, management  and  public  use  of  the 
unit,  and  to  make  a  decision  regarding 
approval  or  disapproval  of  the  plan  of 
operations  and  Issuance  or  denial  of  the 
access  permit. 

(c)  In  all  cases  tiie  plan  must  con- 
sider and  discuss  the  unit's  Statement 
for  Management  and  other  planning  doc- 
iunents, and  activities  to  control,  mini- 
mize or  prevent  damage  to  the  recrea- 
tional, biological,  scientific,  cultiu-al,  and 
scenic  resources  of  the  unit. 

(d)  Any  person  conducting  operations 
on  January  26,  1977,  shall  be  required  to 
submit  a  plan  of  operations  to  the  Super- 
intendent. If  otherwise  authorized,  oper- 
ations in  progress  on  January  26,  1977, 
may  continue  for  120  days  from  that 
date  without  having  an  approved  plan. 
After  120  days  from  January  26,  1977,  no 
such  operations  shall  be  conducted  with- 
out a  plan  approved  by  the  Regional 
Director,  unless  access  Is  extended  under 
the  existing  permit  by  the  Regional  Di- 
rector. (See  §  9.10(g).) 

§  9.10      Plan  of  operations  approval. 

(a)  The  Regional  Director  shall  not 
approve  a  plan  of  operations: 

(1)  For  existing  or  new  operations  if 
the  claim  was  patented  without  surface 
use  restriction,  where  the  operations 
would  constitute  a  nuisance  in  the  vicin- 
ity of  tile  operation,  or  would  signifi- 
cantly injure  or  adversely  affect  federally 
owned  lands;  or 

(2)  For  operations  which  had  not  sig- 
nificantly disturbed  the  surface  of  the 
claim  for  purposes  of  mineral  extraction 
prior  to  January  26,  1977,  if  the  claim 
has- not  been  patented,  or  if  the  patent 
Is  subject  to  surface  use  restrictions, 
where   tiie   operations   would   preclude 


management  for  the  purpose  of  presen- 
ing  the  pristine  beauty  oi  the  imlt  for 
present  and  future  generatlcms,  or  would 
adversely  affect  or  significantly  injure 
the  ecological  or  cultural  resources  of  the 
unit.  No  new  surface  mining  will  be  per- 
mitted imder  this  paragraph  except  un- 
der this  standard;  or 

(3)  For  operations  wliich  had  signifi- 
cantly disturbed  the  surface  of  the  claim 
for  purposes  of  mineral  extraction  prior 
to  January  26,  1977.  if  the  claim  has 
not  been  taken  to  patent,  or  the  patent 
is  subject  to  surface  use  restrictions, 
where  the  operations  would  constitute 
a  nuisance  in  the  vicinity  of  the  op)era- 
tion.  or  would  significantly  injure  or  ad- 
versely affect  federally  owned  lands. 
Provided,  however,  operations  under  this 
paragraph  shall  be  limited  by  the  pro- 
visions of  §  9.4.  notwithstanding  the  lim- 
itation of  that  section's  applicability  to 
the  three  enimierated  units; 

(4)  Where  the  claim,  regardless  of 
when  it  was  located,  has  not  been  pat- 
ented and  the  operations  would  result  in 
the  destruction  of  surface  resources,  such 
as  trees,  vegetation,  soil,  water  resources, 
or  loss  of  wildlife  habitat,  not  required 
for  development  of  the  claim;  or 

(5)  Where  the  operations  would  con- 
stitute a  violation  of  the  surface  dis- 
turbance moratorium  of  section  4  of  the 
Act;  or 

(6)  Where  the  plan  does  not  satisfy 
each  of  the  requirements  of  §  9.9. 

(b)  Within  69  days  of  the  receipt  of 
a  proposed  plan  of  operations,  the  Re- 
gional Director  shall  make  an  environ- 
mental analysis  of  such  plan,  and 

(1)  Notify  the  operator  that  he  has 
approved  or  rejected  the  plan  of  opera-' 
tions;  or 

(2)  Notify  the  operator  of  any  changes 
in,  or  additions  to  the  plan  of  operations 
which  are  necessary  before  such  plan 
will  be  approved;  or 

(3)  NotJfy  the  operator  that  the  plan 
is  being  reviewed,  but  that  more  time, 
not  to  exceed  an  additional  30  days,  is 
necessary  to  complete  such  review,  and 
setting  forth  the  reasons  why  additional 
time  is  required.  Provided,  however,  that 
days  during  which  the  area  of  operations 
is  Inaccessible  for  such  reasons  as  in- 
clement weather,  natural  catastrophy, 
etc.,  for  Inspection  shall  not  be  included 
when  computing  either  this  time  period, 
or  that  in  subsection  (b)  above,  or 

14)  Notify  the  operator  that  the  plan 
cannot  be  considered  for  approval  until 
forty-five  (45)  days  after  a  final  envi- 
ronmental impact  statement,  if  required, 
has  been  prepared  and  filed  wiUi  the 
Council  on  Environmental  Quality. 

(c)  Failure  of  the  Regional  Director 
to  act  on  a  proposed  plan  of  operations 
and  related  permits  within  the  time  pe- 
riod specified  shall  constitute  an  ap- 
proval of  the  plan  and  related  permits 
for  a  period  of  three  <3)  jrears. 

(d)  The  Regional  Director's  analysis 
may  include: 

(1)  An  examination  of  the  environ- 
mental report  filed  by  the  operator; 

(2)  An  evaluation  of  measures  and 
timing  required  to  comply  with  recla- 
mation requirements; 


1 31  An  evaluation  of  necessary  con- 
ditions and  amount  of  the  bond  or  se- 
curity deposit  to  cover  estimated  recla- 
mation costs; 

14)  An  evaluation  of  the  need  for  any 
additional  requirements  in  access  per- 
mit :  and 

i5»  A  determination  regarding  the  im- 
pact of  this  operation  and  the  cumu- 
lative impacts  of  all  operations  on  the 
management  of  the  imit. 

le)  Prior  to  approval  of  a  plan  ol 
operations,  the  Regional  Director  shall 
determine  whether  any  proijerties  in- 
cluded in,  or  eligible  for  inclusion  in,  the 
National  Register  of  Historic  Places  or 
National  Registry  of  Natural  Landmarks 
may  be  affected  by  the  proposed  activity. 
This  determination  will  require  the  ac- 
quisition of  adequate  information,  such 
as  that  resulting  from  field  surveys,  in 
order  to  properly  determine  the  presence 
of  and  significance  of  cultural  resources 
within  the  area  to  be  affected  by  mining 
operations.  Whenever  National  Register 
properties  or  prop^ties  efigible  for  in- 
clusion in  the  National  Register  would  be 
affected  by  mining  operations,  the  Re- 
gional Director  shall  comply  with  sec- 
tion 106  of  the  National  Historic  Preser- 
vation Act  of  1966  as  implemented  by  36 
CFR.  Part  800. 

•  1)  The  operator  shall  not  injure. 
alter,  destroy,  or  collect  any  site,  struc- 
ture, object,  or  other  value  of  historical, 
archeological.  or  other  cultural  scien- 
tific importance.  Failure  to  comply  with 
this  requirement  shall  constitute  a  vio- 
lation of  the  Antiquities  Act  (16  U.S.C. 
431-433)   I  see  43  CFR,  Part  3). 

'2)  The  operator  shall  immediately 
bring  to  the  attention  of  the  Superin- 
tendent any  cultural  and /or  scientific  re- 
source that  might  be  altered  or  destroyed 
by  his  operation  and  shall  leave  such  dis- 
covery intact  until  told  to  proceed  by  the 
Superintendent.  The  Superintendent  will 
evaluate  the  discoveries  brought  to  his 
attention,  and  will  determine  within  ten 
(10)  working  days  what  action  will  be 
taken  with  respect  to  such  discoveries. 
(3)  The  responsibility  for,  and  cost  of 
investigations  and  salvage  of  such  values 
that  are,  discovered  during  operations 
will  be  that  of  the  operator,  where  the 
claim  is  impatented. 

«f)  The  operator  shall  protect  all  sur- 
^vey  monuments,  witness  comers,  refer- 
ence monuments  and  bearing  trees 
against  destruction,  obliteration,  or 
damage  from  mining  operations,  and 
shall  be  responsible  for  the  reestablish - 
ment,  restoration,  or  referencing  of  any 
monuments,  comers  and  bearing  trees 
which  are  destroyed,  obUterated,  or  dam- 
aged by  such  mining  operations. 

(g)  Pending  approval  of  the  plan  of 
operations,  the  Regional  Director  may 
approve,  on  a  temporary  basis,  the  con- 
tinuation of  existing  operations  if  neces- 
sary to  enable  timely  compliance  with 
these  regtilatlons  and  with  Federal, 
State,  or  local  laws,  or  If  a  halt  to  exist- 
ing operations  would  result  In  an  un- 
reasonable economic  burden  or  Injury  to 
the  operator.  Such  work  must  be  eon- 
ducted  tn  accordance  with  all  applicable 
laws,  and  in  a  manner  prescribed  by  the 
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Regiunal  Director  and  designed  to  mini- 
mize or  prevent  sle^ilflcant  envlronnien- 
tal  effects. 

(h)  Approval  of  each  plan  of  opa«- 
tions  is  expressly  conditioned  upon  the 
Superintendent  having  such  reasonable 
access  to  the  claim  as  is  necessary  to 
properly  monitor  and  insure  compliance 
with  the  plan  of  operations. 

§  9.1  1      KtM-Iunialion  rcquiremcnis. 

(a)  As  contemporaneously  as  possible 
with  the  operations,  but  in  no  case  later 
than  six  (6)  months  after  completion 
of  operations  and  within  the  time  speci- 
fied in  an  approved  mining  reclamation 
plan,  unless  a  longer  period  \s  authorized 
in  writing  by  the  Regional  Director,  each 
operator  shall  initiate  reclamation  as 
follows: 

(1)  Where  the  claim  was  patented 
without  surface  use  restrlctlim,  the  oper- 
ator shall  at  a  minimum: 

(1)  Remove  all  above  ground  struc- 
tures, equipment,  and  other  manmade 
debris  used  for  operations:  and 

(11)  Rehabilitate  the  area  of  operatlMis 
to  a  condition  which  would  not  consti- 
tute a  nuisance;  or  would  not  adversely 
affect.  Injure  or  damage,  federally  owned 
lands. 

(2)  On  any  claim  which  was  patented 
with  surface  use  restrictions  or  Is  un- 
patented, each  oi>erator  must  take  steps 
to  restore  natural  conditions  and  proc- 
esses, which  steps  shall  Include,  but  are 
not  limited  to: 

(I)  Removing  all  above  ground  struc- 
tures, equipment  and  other  manmade 
debris ; 

(II)  Providing  for  the  prevention  of 
surface  subsidence; 

(III)  Replacing  overburden  and  spoil, 
wherever  eccmomically  and  technologi- 
cally practicable; 

(Iv)  Grading  to  reasonably  conform 
the  c<mtour  of  the  area  of  operations  to 
a  contour  similar  to  that  which  existed 
prior  to  the  initiation  of  operations, 
wfaere  such  grading  will  not  jeopardize 
reclamation;  and 

(V)  Replacing  the  nat\iral  topsotl  nec- 
essary for  vegetative  restoration;  and 

(vl)  Reestablishing  native  vegetative 
communities. 

(b)  Reclamation  under  paragraph  (a) 
(2) ,  (rf  this  section  Is  unacceptable  unless 
it  provides  for  the  safe  movement  of  na- 
tive wildlife,  the  reestabllshment  of  na- 
tive vegetative  communities,  the  normal 
flow  of  surface  and  reasonable  flow  of 
subsurface  waters,  the  return  of  the  area 
to  a  condition  which  does  not  jeopardize 
visitor  safety  or  public  use  of  the  unit, 
and  return  ot  the  area  to  a  condition 
equivalent  to  its  pristine  beauty. 

(c)  Reclamation  required  by  this  sec- 
tion shall  apply  to  operations  authorized 
under  this  Part,  except  that  all  terms  re- 
lating to  reclamati(Ki  of  previously  issued 
special  use  permits  revoked  by  this  part 
for  operations  to  be  continued  under  an 
approved  plan  of  operations  shall  be  In- 
corporated into  the  operator's  reclama- 
tion i^ans. 

5  9.12     Supplementation   or   revision   of 
plan  of  operations. 

(a)  An  approved  plan  of  operations 
may  require  reasonable  revision  or  sup- 


plementation to  adjust  the  plan  to 
changed  conditions  or  to  correct  over- 
sights. 

(1)  The  Regional  Director  may  initiate 
an  alteration  by  notifying  the  operator 
in  writing  of  the  proposed  alteration  and 
the  justification  therefor.  The  operator 
shall  have  thirty  (30)  days  to  comment 
(m  the  proposal. 

(2)  The  operator  may  initiate  an  alter, 
ation  by  submitting  to  the  Superintend- 
ent a  written  statement  of  the  proposal, 
and  the  justification  therefor. 

(b)  Any  proposal  initiated  under  para- 
graph (a)  of  this  section  by  either  party 
shaU  be  reviewed  and  decided  by  th« 
Regional  Director  in  accordance  with 
§  9.10.  Where  the  operator  believes  he 
has  been  aggrieved  by  a  decision  under 
this  paragraph,  he  may  appeal  the  de- 
cision pursuant  to  S  9.14. 

§  9.13      Performance  bond. 

(a)  Upon  approval  of  a  plan  of  opera- 
tions the  operator  shall  be  required  to 
fl]e  a  suitable  performance  bond  with 
satisfactory  surety,  payable  to  the  Secre- 
tary or  his  designee.  The  bond  shall  be 
conditioned  upon  faithful  compliance 
with  applicable  regulations,  the  terms 
and  conditions  of  the  permit,  lease,  or 
contract,  and  the  plan  of  operations  ai 
approved,  revised  or  supplemented. 

(b)  In  lieu  of  a  performance  bond,  an 
operator  may  elect  to  deposit  with  the 
Secretary,  or  his  designee,  cash  or  nego- 
tiable bonds  of  the  UJ5.  Government.  The 
cash  deposit  or  the  market  value  of  such 
securities  shall  be  at  least  equal  to  the 
required  siun  of  the  bond. 

<c)  The  bond  or  security  deposit  shall 
be  in  an  amount  equal  to  the  estimated 
coBt  of  completion  of  reclamation  re^ 
qulrements  either  in  their  entirety  or  in 
a  phased  schedule  for  their  completion  as 
set  forth  in  the  approved,  supplemented 
or  revised  plan  of  operations. 

(d)  In  the  event  that  an  approved 
plan  of  operations  is  revised  or  supple- 
mented In  accordance '  with  {  9.12,  the 
Superintendent  may  adjust  the  amount 
of  the  Ixmd  or  security  deposit  to  con- 
form to  the  plan  of  operations  as  modi- 
fied. 

(e)  The  operator's  and  his  surety's  re- 
sponsibility and  liability  under  the  bond 
or  security  deposit  shall  continue  imtfl 
such  time  as  the  Superintendent  deter- 
mines that  succKsful  reclamation  of  the 
area  of  operations  has  occurred. 

(f )  Whoi  all  required  reclamation  re- 
quirements of  an  approved  plan  of  operas 
tlons  are  completed,  the  Superintendent 
shall  notify  the  operator  that  perform- 
ance under  the  bond  or  security  deposit 
has  been  completed  and  that  it  Is  re- 
leased. 

§  9.14      Appeals.  j 

(a)  Any  operator  aggrieved  by  a  deci- 
sion of  the  Regional  Director  in  connec- 
tion with  the  regulations  in  this  Part 
may  file  with  the  Regional  Director  a 
written  statement  setting  forth  in  detail 
the  respects  in  which  the  decision  is  con- 
tfary  to,  or  in  conflict  with,  the  facts,  the 
law,  these  regulations,  or  Is  otiierwlse  lix 
eiTor.  No  such  appeal  will  be  considered 
unless  it  Is  filed  with  the  Regional  Di- 
rector within  thirty  (30)  days  after  the 


date  of  notification  to  the  operator  of 
the  action  or  decision  complained  of. 
UptMi  receipt  of  such  written  statement 
from  the  aggrieved  operator,  the  Re- 
gional Director  shall  promptly  review  the 
action  or  decision  and  either  reverse  his 
original  decision  or  prepare  his  own 
statement,  explaining  ttiat  decision  and 
the  reasons  therefor,  and  forward  the 
statement  and  record  on  appeal  to  the 
Director,  National  Park  Service,  for  re- 
view and  decision.  Copies  of  the  Regional 
Director's  statement  shall  be  furnished  * 
to  the  aggrieved  operator,  who  shall  have 
20  days  within  which  to  file  exceptions 
to  the  Regional  Director's  decision.  The 
Department  has  the  discretion  to  initiate 
a  hearing  before  the  Office  of  Hearing 
and  Appeals  in  a  particular  case.  (See 
43  CPR  4.700.) 

fb)  The  official  files  of  the  National 
Park  Service  on  the  proposed  plan  of  <^- 
erations  and  any  testimony  and  docu- 
ments submitted  by  the  parties  on  which 
the  decision  of  the  Regional  Director 
was  based  shaU  constitute  the  record  on 
appeal.  The  Regional  Director  shall 
maintain  the  record  under  separate  cover 
and  shall  certify  that  it  is  the  record  on 
which  his  decision  was  based  at  the  time 
it  is  forwarded  to  the  Director  of  the 
National  Psirk  Service.  The  National 
Park  Service  shall  make  the  record  avail- 
able to  the  operator  upon  request. 

(c)  If  the  Director  considers  the  rec- 
ord inadequate  to  support  the  decision 
on  appeal,  he  may  provide  for  the  pro- 
duction of  such  additional  evidence  or 
information  as  may  be  appropriate,  or 
may  remand  the  case  to  the  Regional 
Director,  with  appropriate  Instructions 
for  further  action. 

(d)  On  or  before  the  expiration  of 
forty-five  (45)  days  after  his  receipt  of 
the  exceptions  to  the  Regional  Director's 
decision,  the  Director  shall  make  his  de- 
cision in  writing;  Provided,  however,  that 
If  more  than  forty-five  (45)  days  are 
required  for  a  decision  after  the  excep- 
tions are  received,  the  Director  shall 
notify  the  parties  to  the  appeal  and  spec- 
ify the  reason(s)  for  delay.  TTie  decision 
of  the  Director  shall  include  (Da  state- 
ment of  facts,  (2)  conclusions,  and  (3) 
reasons  upon  which  the  craiclusions  are 
based.  The  decision  of  the  Director  shall 
be  the  final  administrative  action  of  the 
agency  on  a  proposed  plan  of  operations. 

(e)  A  decision  of  the  Regional  Direc- 
tor from  which  an  appeal  is  taken  shall 
not  be  automatically  stayed  by  the  filing 
of  a  statement  of  appeal.  A  request  for 
a  stay  may  accompany  the  statement  of 
appeal  or  may  be  directed  to  the  Direc- 
tor, "nie  Director  shall  promptly  rule  on 
requests  for  stays.  A  decision  of  the  Di- 
rector on  request  for  a  stay  shall  ctm- 
stitute  a  final  administrative  decision. 

§9.15      Use  of  roads  by  commercial  ve- 
hicles. 

(a)  After  January  26,  1977,  no  ccan- 
merclal  vehicle  shall  use  roads  admin- 
istered by  the  National  Park  Service 
without  first  being  registered  with  th€ 
Superintendent. 

(1)  A  fee  shall  be  cluu^ed  for  such 
registration  based  upon  a  posted  fee 
schedule,  computed  on  a  ton-mile  basis. 
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The  fee  schedule  posted  shall  be  subject 
to  change  upon  60  days  notice. 

(2)  An  adjustment  of  the  fee  may  be 
made  at  the  discretion  of  the  Supoln- 
tendent  where  a  cooperative  mainte- 
nance agreement  is  entered  into  with  the 
operator. 

ib^  No  commercial  vehicle  which  ex- 
reeds  roadway  load  limits  specified  by  the 
Superintendent  shall  be  used  on  roads 
administered  by  the  National  Park  Serv- 
ice unless  authorized  by  written  permit 
from  the  Superintendent. 

'  c )  Should  a  commercial  vehicle  used 
in  operations  cause  damage  to  roads  or 
other  facilities  of  the  National  Paiic 
Service,  the  operator  shall  be  liable  tor 
all  damages  so  caused. 

§  9.16     Penalties. 

Undertaking  any  oi>eration  within  the 
boiuidarles  of  any  unit  In  violation  of  this 
Part  shall  be  deemed  a  trespass  against 
the  United  States,  and  the  poialty  pro- 
visions of  36  CFR  Part  1  are  inapplicable 
to  this  Part. 

§  9.17     Public  inspection  of  documents. 

( a)  Upon  receipt  of  the  plan  of  opera- 
tions the  Superintendent  shall  publish  a 
notice  in  the  Federal  Register  advising 
the  availability  of  the  plan  for  public 
review. 

(b)  Any  dociunent  required  to  be  sub- 
mitted pursuant  to  the  regulations  in  this 
Part  shall  be  made  available  for  public 
Inspection  at  the  OfOce  of  Siq}erlntend- 
ent  dining  normal  business  hours.  The 
availahillty  of  such  records  for  inspection 
shall  be  governed  by  the  rules  and  regu- 
lations f  oimd  at  43  CFR  Part  2. 

§  9.18     Surface  use  and  patent   restric- 
tions. 

(a)  The  regulations  in  43  CFR  3826.2- 
5  and  3826.2-6,  3826.4-1  (g)  and  3826.4-1 
(h) ,  and  3826.5-3  and  3826.&-4  will  apply 
to  any  claimant  who  wishes  to  take  his 
claim  to  patent  In  Olympic  National 
Park,  Glacier  Bay  National  Monument 
or  Organ  Pipe  Cactus  National  Monu- 
ment . 

(b)  The  additional  provisions  of  43 
CFR,  Subpart  3826  and  36  CFR  7.26  and 
7.44(a)  and  (b)  will  continue  to  apply  to 
existing  permits  until  120  days  after  Jan- 
uary 26,  1977,  imless  extended  by  the 
Regional  Director.  (See  §  9.10(g).) 

Dated:  Januarj'  19,  1977. 

Nathaniel  P.  Reed, 
Assistant  Secretary  of  the  Interior. 

!FR  Doc.77-2393  Piled  l-25-77;8:45  am) 

Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  7— AGENCY  FOR  INTERNA- 
TIONAL DEVELOPMENT,  DEPARTMENT 
OF  STATE 

lAIDPR  Notice  77-4] 

PROCUREMENT  REGULATIONS 

Miscellaneous  Amendments 

This  notice  amends  various  sections  of 
the  AID  Procurement  Regulations  (41 
CFR  Part  7).  The  substantive  changes 
are: 


(1)  Section  7-3.200-50  Is  revised  to 
clarify  that  negotiated  AID  contracts  are 
negotiated  under  ttie  authority  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  and  Executive  Order  11223  (30 
PR  <635).  The  circumstance  permitting 
negotiations  is  PPR  1-3.215. 

(2)  The  definition  of  "immediate  fam- 
ily" In  S  7-7.5002-3(1)  is  revised  to  re- 
flect the  current  definition  In  the  Uni- 
form State/ AID/ USIA  Regulations. 

(3)  AID  has  adopted  PPR  1-1.323  as 
Its  rules  for  use  of  U.S.  flag  air  carriers. 
Consequently,  contract  clauses  dealing 
with  requirements  for  use  of  U.S.  flag 
air  carriers  for  transportation  of  persons 
and  things  have  been  changed  to  incor- 
porate the  provisions  of  FPR  1-1.323. 

(4)  The  "Termination  for  Conven- 
ience of  the  Government"  clause  has 
been  moved  from  Section  7-7.5403-2  to 
Section  7-7.5401-35  thereby  making  it 
a  required  clause  for  fixed  price  con- 
tracts. 

(5)  New  AIDPR  Appendix  Q,  "Coo- 
tract  Closeout  Procedures",  has  been 
added. 

This  notice  also  contains  a  number  of 
editorial  and  administrative  changes  to 
delete  obsolete  sections,  update  cross 
references,  and  make  clarifications. 

PART  7-1  GENERAL 

Part  7-1  is  amended  as  follows: 

Subpart  7-1.3 — General  Policies 

§§7-1.305-2,  7-1.305-3.  7-1.306-1 
[Removed] 

1.  Sections  7-1.305t2,  7-1.305-3,  and  7- 
1.30ft-l  are  deleted. 

2.  Section  7-1J18  is  redesignated  m 
S  7-1.318-1  and  revised  as  follows: 

§  7-1.318-1  Contracting  Officer's  deci- 
sion under  a  disputes  clause. 

Before  a  decision  is  issued,  the  disputes 
clause  In  the  contract  must  be  examined, 
and  the  decision  must  be  issued  by  the  of- 
flcial  designated  In  the  clause,  or  hli 
legeJ  successor.  Decisions  shall  be  Issued 
only  after  legal  review.  The  text  in 
FPR  1-1.318-1  may  be  modified  as  i^)- 
propriate  with  the  title  "Administrator" 
Inserted,  unless  the  right  of  appeal  to  to 
an  (^cer  other  than  the  Administrator. 
The  AID  c<Hitract  appeal  procedure  is  set 
forth  in  AIDPR  7-60. 

§§  7-1.323.  7-1..323-2      1  Komoxed) 

3.  Sections  7-323  and  7-323-2  are  de- 
leted. 

Subpart  7-1 .6 — Debarred,  Suspended, 
and  Ineligible  Bidders 

4.  SecUons  7-1 .604-1  ( a) -1,  through  7- 
1.604-1  (b) -6  are  consolidated  and  re- 
designated as  §  7-1.604-1  and  revised  as 
follows : 

§7—1.604—1  Procediu-al  requirements 
relating  to  the  inipo«>ilion  of  debar- 
ment. 

<a)  Initiation  of  debarment  action. 
Notice  of  proposed  debarment  shall  be 
deemed  to  have  been  received  by  an  af- 
fected person  if  the  notice  was  prtqierly 
mailed  to  the  last  known  address  of  such 
person. 


ib>  Hearings. — d)  Debarment  with- 
out a  hearing.  AID  may  debar  a  firm, 
individual,  or  an  affiliate  thereof  with- 
out a  hearing  if : 

<i)  No  hearing  is  requested  within  the 
period  indicated  In  the  notice  descril>ed 
in  FPR  1-1.604-1  (a) ;  or 

'  ii)  There  are  no  disputed  questions  of 
fact  relevant  to  the  debarment  Issue;  or 

<111)  The  Administrator  determines 
that  the  security  Interests  of  tlie  sup- 
States  override  the  interests  of  the  sup- 
plier in  an  adversary  hearing. 

<2)  Date  of  the  hearing.  Unless  the 
Administrator  determines  that  for  good 
cause  shown  additional  time  should  be 
granted,  a  hearing  shall  be  Instituted 
within  20  das^  after  receipt  of  a  request 
from  an  affected  person  for  a  hearing  in 
response  to  the  notice  described  in  FPR 
1-1.604-1  (a). 

(3)  Hearing  examiner,  (i)  The  hear- 
ing shall  be  cMiducted  before  an  impar- 
tial hearing  examiner  designated  by  tlvj 
Administrator. 

(II)  The  Administrator  shall  not  be 
limited  in  the  choice  of  a  hearing  ex- 
aminer to  persons  employed  by  AID  or 
by  any  other  agoicy  of  the  U.S.  (3ovem- 
ment. 

(4)  Report  to  the  Administrator.  The 
hearing  examiner  shall  submit  to  the 
Administratcn-  written  findings  of  fact 
based  upon  the  record  established  dur- 
ing the  hearing  and  recommaidation.<=: 
c<Hicemlng  the  pr<H>06ed  debarment 
based  town  these  flndlngs. 

(5)  Findings,  (i)  Findings  of  fact  ade- 
quate to  establish  a  cause  for  debarment 
shall  be  based  upon  substantial  evidence 
Standards  of  proof  necessary  for  crim- 
inal conviction  shall  not  apply. 

(li)  Evidence  of  criminal  Intent  shall 
not  be  necessary  to  establish  a  cause  for 
debarment 

(III)  Findings  shall  not  6e  circuiv,- 
scribed  by  technical  rules  of  evidence. 

(6)  Recommendations.  The  Adminis- 
trates may  approve  or  disapprove  the 
recommendations  of  the  hearing  exam- 
iner in  whole  or  in  part. 


PART  7-3     PROCUREMENT  BY 
NEGOTIATtON 

Subpart  7-3.2 — CircumstaiKes  Permitting 
Negotiation 

5.  Section  7-3.200-50  is  revised  as  fol- 
lows: 

§  7-3.200-50     Negotiation  authority. 

All  negotiated  AID  contracts  are  nego- 
tiated under  the  authority  of  Section  633 
of  the  Foreign  Assistance  Act  of  1961. 
as  amended,  and  Ebcecutive  Order  11223. 
May  12,  1965,  30  FR  6635.  T^e  flies  of 
negotiated  AID  contracts  shall  cite,  as 
the  circumstance  permitting  negotiation, 
PPR  1-3.215  ("Otherwise  authorized  by 
law").  No  other  circumstances  as  set 
forth  in  PPR  1-3.2.  need  be  cited. 

§§7-3.204,      7-3.205,      7-SJll      [Re- 
moved] 

6.  Sections  7-3.204,  7-3.306,  and  7-3.- 
211  are  deleted. 
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Subpart  7-3.3 — Determinations,  Findings, 
and  Authorities 

§  7-3.305      [Removed] 

7.  Section  7-3.305  Is  deleted. 


PART  7-4  SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Subpart  7-4.51 — Mission  Procurements 
Under  Master  Contracts  [Removed] 

Subpart  7-4.52 — Procurement  of  Techni- 
cal Assistance  from  U.S.  Carriers  [Re- 
moved] 

Subpart  7-4.54 — Procurement  by  Barter — 
Commodity  Credit  Corporation  [Removed] 

8.  Subparts  7-4.51.  7-4.52.  and  7-4.54 
are  deleted  in  their  entirety. 

Subpart  7-4.56 — General  Selection 
Procedure 

§  7-1.5603      [Removed] 

9.  Section  7-4.5603  Is  deleted. 

Subpart  7-4.57 — Educational  Institution 
and  International  Research  Center  Selec- 
tion Procedure 

§  7-4.5703      [Removed] 

10.  SecUon  7-4.5703  Is  deleted.  > 

Subpart  7-4.58— CollaboratiwB  Assistance 
Selection  Procedure 

§  7^.5803      [Removed] 

11.  SecUon  7-4.5803  Is  deleted. 


FART  7-«  FOREIGN  PURCHASES 

Subpart  7^-6.2 — Buy  American  Act — 
Construction  Contracts 

12.  Subpart  7-e.2  Is  ddeted  in  Ita 
entirety. 

Subpart  7-6.52 — U.S.  Source 
Restrictions — Commodities 

§  7-6.5203      [Amended] 

13.  Section  7-6.5203  is  amended  to  sul>- 
sUtute  "AID  Handbook  15,  CommodlUes" 
for  "M.O.  1414.1.1"  at  the  end  of  the  sec- 
tion. 


PART  7-7  CONTRACT  CUVUSES 

Subpart  7-7.50 — Clauses  for  Cost 
Reimbursement  Type  Contracts 

14.  New  S  7-7.5001-44  Is  added  as 
follows: 

§  7-7.3001-4-1     Clean  air  and  water. 

Insert  the  clause  set  forth  In  ff*R 
1-1.2302-2  under  the  conditions  set  fortti 
thMeln. 

§  7-7.5002-3      [.\mended] 

15.  Section  7-7.5002-3  Is  amended  to 
change  the  date  In  the  title  of  the  clause 
from  "(September  1975)"  to  "Decembo' 

1976)  -. 

16.  Section  7-7.5002-3  (U  (DOD  la 
amended  to  read  as  toOxym: 

§  7-7.5002-3     Travel  expenaca. 

•  •  •  •  • 

(D  Emergencw   o.nd  frregvJar  travel 
and  transvortation. 
(1) 


(U)  Death  or  serious  UlnaM  or  Injury  of 
a  member  of  Xla»  ImmwIlaW  famUy  of  tta* 
employea  or  qpouae.  "Sexloua  llUMaa  or  In:- 
Jury  and  "Immediate  family"  are  defined 
in  aecordance  with  Sectlcm  809.S  of  the  Uni- 
form State/ATD/TrSIA  RegTilatlonfl,  aa  la 
effect  on  the  date  of  such  travel. 

§  7-7.3002-3      [.4niended] 

17.  Paragraph    (1)    of   5  7-7.5002-3  Is ' 
deleted. 

18.  Section  7-7.50(^-15  is  amended  to 
change  the  date  in  the  imdesignated  cen- 
ter head  from  "(September  1974)'*  to 
"(December  1976)"  and  paragraph  (d) 
is  revised  to  read  as  follows: 

§  7-f7.5002— 13      Transportation  and  Stor- 
age Expenses. 

•  ■  •  •  •  • 

(d)  International  ocean  transportation. — 
( 1 )  AU  International,  ocean  transportation  of 
persons  and  thln^  which  Is  to  be  reim- 
bursed In  TT.S.  dcrilars  under  this  contract 
shall  be  by  U.S.  flAg  vessels  to  the  extent  they 
are  iivallable. 

(1^  Transportation  of  things.  Where  UB. 
flag  vessels  are  not  available,  or  their  use 
would  result  In  a  significant  delay,  the  Con- 
tractor may  obtain  a  release  from  this  r»- 
qulAment  from  the  Traneportatloii  Support 
Division,  Office  of  Commodity  Management, 
Agency  for  International  Development,  Wash- 
ington, D.C.  20&23,  at  the  Mission  DlrectM^, 
aa  appropriate,  giving  the  basis  for  the  re- 
quest. 

(li)  Transportation  of  persons.  Where  VS. 
flag  vessels  are  not  available,  or  their  use 
would  result  In  a  significant  delay,  the  Con- 
tractor may  obtain  a  release  from  this  re- 
quirement from  the  Contracting  Officer  or  the 
Mission  Dlrect<»-,  aa  appropriate. 

(3)  Transportation  of  foreign-made  ve- 
hicles. Reimbursement  of  the  costs  of  trans- 
porting a  foreign  ( non-U J3.)  made  motor 
vehicle  will  be  made  In  accc^anca  with  the 
protlslons  of  the  Uniform  State/ AID/U3IA 
Foreign  Service  Travel  Regulations,  as  from 
time  to  time  amended. 

(3)  Reduced  rate*  on  U.S.  flAg  carriers. 
Reduced  rates  on  United  States  flag  carriers 
are  In  effect  for  shipments  of  household 
goods  and  personal  effects  of  AID  contract 
peraonneL  These  reduced  rates  are  available 
provided  the  shipper  states  on  the  bill  of 
lading  that  the  cargo  Is  "Personal  property — 
not  for  resale — payment  of  freight  charges 
Is  at  U.S.  Government  (AID)  expense  and 
any  special  or  diplomatic  discounts  ac- 
corded this  type  cargo  are  applicable."  The 
Contractor  will  not  be  reimbursed  for  ship- 
ments of  househ<dd  goods  or  personal  ef- 
'  fects  In  amount  in  excess  of  the  reduced 
rates  available  in  acccMtlance  with  the  fore- 
going. 

119.  New  §  7-7.5002-16  is  added  as 
follows : 

§  7-7.3002-16      Preference  for  U.S.  flag 
air  carriers. 

I^ert  the  clause  set  forth  In  FPR 
l-i.323-2. 

20.  New  !  7-7.5003-5  to  added  as 
follows : 

§  7-7.5003-5     Privacy  Act. 

Insert  the  clause  set  forth  In  FPR 
1-1.327-5(0)  under  the  coodltlona  set 
f<nth  therein. 

Subpart  7-7.52 — Basic  Ordering 
Agreement  for  Participant  Training 

21.  Section  7-7.5201-1  (h)  Is  revised  to 
retbd  as  follows: 

)  I 


g  7-7.5201-1      Definitions. 

•  •  •  •  • 

(h)  "Director"  shall  mean  the  indi- 
vidual who  fills  the  AID  position  of  Di- 
rector, Office  of  International  Training, 
or  his  representative  acting  within  the 
limits  of  his  authority. 

22.  New  §  7-7.5202-3  is  added  as 
follows : 

§  7-7.5202-3      Privacy  Act. 

Insert  the  clause  set  forth  in  FPR 
1-1.327-5 (c)  imder  the  conditions  set 
forth  therein. 

Sul>part  7-7.53 — Contracts  for  Participant 
Training 

23.  Section  7-7.5301-(g)  is  revised  as 
follows : 

§  7-7.5301-1      Definitions. 

•  •  •  •  • 

(g>  "Director"  shall  mean  the  individ- 
ual who  fills  the  AID  ix>sltlon  of  Direc- 
tor, Office  of  International  Training,  or 
his  authorized  representative  acting 
within  the  limits  of  his  authority. 

24.  New  i  7-7.5302-3  Is  added  as 
follows : 

§  7-7.5302-3     Privacy  .\ct. 

Insert  the  clause  set  forth  in  FPR 
1-1 .327-5  (c)  under  the  conditions  set 
forth  therein. 

Subpart  7-7.54 — Clauses  for  Rjted  Price 
Type  Contract  for  Technical  Services 

25.  Section  7-7.5401-35  Is  added  as 
follows : 

§  7—7.5401—35     Terniinati<Hi  for  conven- 
ience of  the  Government. 

Insert  the  appropriate  clause  In  ac- 
cordance with  FPR  1-8.700-2 (a)  (1), 
(2).  or  (4). 

26.  New  S  7-7.5401-36  Is  added  as 
follows: 

§  7—7.5401—36      Qean  air  and  water. 

Insert  the  clause  set  forth  in  FPR 
1-1.2302-2  under  the  conditions  set  forth 
therein. 

27.  Section  7-7.5402-3  is  revised  as 
follows: 

§  7—7.5402—8      International  ocean  trans- 
portation. 

International  Ocean  Transportation 
(December  1976) 

All  international  oce«ui  travel  and  trans- 
portation of  persons  and  things  (Including 
commodities  and  equipment  procured  spe- 
dflcally  for  the  performance  of  this  contract 
as  weU  as  employee's  vehicles,  personal  ef- 
fects and  hovisehold  goods,  if  any)  shall  be 
made  on  United  States  flag  carrieirs.  Where 
United  States  flag  carriers  are  not  available, 
or  their  use  would  result  In  significant  de- 
lays, the  Contractor  may  request  a  waiver 
from  this  requirement.  Waivers  for  ship- 
ments of  things  shaU  be  obtained  from  the 
Transportation  Support  Division,  Office  of 
Commodity  Management  AID,  Washington. 
D.C.  20523;  waivers  for  transportation  of  per- 
sons from  the  Contracting  Officer  or  Mission 
Director,  as  appropriate.  If  such  a  waiver  Is 
gr&nted  It  shall  be  considered  a  change 
wKhln  the  meaning  of  the  "Changes"  clause 
of  this  contract. 
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28.  New  S  7-7.5402-10  Is  added  as  fol- 
lows: 

§  7-7.5402-10     Preference  for  MS.  flag 
air  carriers. 

Insert  the  clause  set  forth  In  FPR  1- 
1.323-2. 

§  7-7.5403-2      [Removed] 

29.  SecUon  7-7.5403-2  Is  deleted. 

30.  New  S  7-7.5403-6  Is  added  as  fol- 
lows: 

§  7-7.5403-6     Privacy  Act. 

Insert  the  clause  set  forth  In  FPR  1- 
1. 327-5 (c)  imder  the  conditions  set  forth 
therein. 

Subpart  7-7.55 — Clauses  for  Cost  Reim- 
bursement Contracts  with  Educational 
institutions 

31.  New  S  7-7.5501-40  Is  added  as  fol- 
lows: 

§  7-7.5501-40     Qean  air  and  water. 

Insert  the  clause  set  forth  In  FPR  1- 

1.2302-2  under  the  conditions  set  forth 
therein. 

32.  New  §  7-7.5502-19  Is  added  as  fol- 
lows: 

§  7-7.5502-19     Preference  for  U.S.  flag 
air  carriers. 

Insert  the  clause  set  forth  In  FE*R  1- 
1,323-2. 

33.  New  9  7-7.5503-11  Is  added  as  fel- 
lows: 

§7-7.5503-11     Privacy  Act. 

Insert  the  clause  set  forth  In  I^*R  1- 
1.327-5  (c)  tmder  the  conditions  set  forth 

therein. 


PART  7-15  CONTRACT  COST  PRINCIPLES 
AND  PROCEDURES 

Subpart  7-15.1— AppHcabiiity 

§  7-15.102-50      [Removed] 

39.  SectlMi  7-15.102-50  is  deleted. 
§  7-15.151      [Removed] 

40.  Sectl<«i  7-15.151  is  deleted. 

Subpart  7-15.2— Contracts  With 
Commercial  Organizations 

§  7-15.200      [Removed] 

41.  Section  7-15.200  is  deleted. 

Subpart  7-15.3 — Grants  and  Contracts 
With  Educational  Institutions 

§  7-15.301      [Amended] 

42.  Section  7-15.301  is  amended  to  sub- 
stitute "contract  clause  set  forth  In  AID 
PR  7-7.55"  for  "form  which  Is  set  oat  In 
AIDPR  subpart  7-16"  at  the  end  of  the 
section. 


PART  7-8  TERMINATION  OF  CONTRACTS 

Subpart  7-8.1 — Definition  of  Terms 
[Removed] 

34.  Subpart  7-8.1  Is  deleted  In  its  en- 
tirety. 

Subpart  7-8.2 — General  Principles  Appli- 
cable to  the  Termination  for  Conven- 
ience artd  Settlement  of  Fbced  Price  Type 
and  Cost  Reimbursement  Type  Contracts 

§  7-8.213      [Removed] 

35.  Section  7-8.213  Is  deleted. 


PART  7-10  BONDS  AND  INSURANCE 

Subpart  7-10.3 — Insurance — General 

§  7-10.351      [Redesignated] 

36.  Section  7-10.351  is  redesignated  as 
!  7-10.502-3. 


PART  7-12  LABOR 

Subpart  7-12.8 — Equal  Opportunity  in 
Employment 

§  7-12.802-^1      [R«»»*e4] 

37.  Section  7-12.802-51  Is  ddeted. 

Subpart  7-12.52 — Foreign  Nationals 
[Removed] 

Subpart  7-12.53 — ^Worlimen's  Compensa- 
tion (Defense  Base  Act)  artd  War  Haz- 
ards Compensation  for  Overseas  Em- 
ployees [Removed] 

38.  Subparts  7-12.52  and  7-12.53  are 
deleted  In  thetr  entirety. 


PART  7-30  CONTRACT  FINANCING 
Subpart  7-30.4 — Advance  Payments 
§  7-30.403      [Removed] 

43.  Section  7-30.403  is  deleted. 
§  7-30.413      [Removed] 

44.  Section  7-30.413  is  deleted. 

Appendix  F — ^Direct  Aid  Contracts  With 
UJ3.  Citizens  For  Personal  Services 
Abroad 

45.  A  new  paragraph  cL  Is  added  to 
Clause  9  of  Attachment  B  (Gderal  Pio- 
vlsioDs,  Contract  with  a  UJS.  Citizen  for 
Pers(»ial  Services  Abroad)  to  Appendix 
P  as  follows : 

9.  Insurance. 


d.  Claims  for  private  personal  property 
losses. 

The  Contractor  shall  be  reimbursed  for 
private  personal  property  losses  In  accord- 
ance with  AID  Handbook  23,  "Overseas  Sup- 
port**, Chapter  10. 

46.  Paragraph  (b)  (9)  of  Clause  10  of 
Attachment  B  to  Appendix  F  is  revised 
as  follows: 

(9)  Limitation  on  Travel. 

(a)  Public  Law  93-623  requires  that  aU 
Federal  agenciea  and  Government  contrac- 
tors and  subcontractors  will  use  UB.  flag  air 
carriers  for  International  air  transp>ortatlon 
of  personnel  (and  their  personal  effects)  or 
property  to  the  extent  service  by  such  oar- 
rletB  Is  available.  It  further  provides  that 
the  Comptroller  General  of  the  United  States 
shall  disallow  any  expenditures  from  ap- 
propriated funds  for  iDtemational  air  trans- 
portation on  other  than  TTjS.  flag  air  carrier 
In  the  absence  of  satisfactory  proof  of  the 
neeesBlty  therefor. 

(b)  The  contractor  agrees  to  utUlze  TTS. 
flag  air  carriers  for  International  air  trans- 
portation of  personn^  (and  their  personal 
effects)  or  property  to  the  extent  service  by 
such  carrier  is  available,  in  accordance  with 
the  following  criteria: 

(1)  Passenger  or  freight  srevlcc  by  a  \J3. 
flag  air  carrier  is  considered  "available"  even 
though : 

(A)  Comparable  or  a  different  kind  of  serv- 
ice by  a  non-U.S.  flag  air  carrier  costs  less, 
or 

(B)  Service  by  a  non-UJS.  flag  air  carrier 
can  be  paid  for  in  excess  foreign  currency,  or 


(C)  Service  by  a  non-TT.S.  flag  air  carrier  Is 
preferred  by  the  agency  or  traveler  needing 
air  transportation,  or 

(D)  Serrloe  by  a  non-n3.  flag  air  carrier  is 
more  convenient  for  the  agency  or  traveler 
needing  air   transportation. 

(U)  Passenger  service  by  a  17.8.  flag  air 
carrier  will  be  considered  to  be  "unavail- 
able" : 

(A)  When  the  traveler,  while  en  route. 
has  to  wait  6  hours  or  more  to  transfer  to  a 
tT.S.  flag  air  carrier  to  proceed  to  the  in- 
tended destination,  or 

(B)  When  any  flight  by  a  U.S.  flag  air  car- 
rier Is  Interrupted  by  a  stop  anticipated  to 
be  6  hours  w  more  for  refueling,  reloading, 
repairs,  etc..  and  no  other  flight  by  a  U.S. 
flag  air  carrier  is  available  during  the  6  hour 
period,  or 

(C)  When  by  itself  or  in  combination  with 
other  US.  flag  or  non-UJS.  flag  air  carriers 
(If  UJ3.  flag  air  carriers  are  "unavailable")  It 
takes  13  or  more  hours  longer  from  the 
original  airport  to  the  destination  airport  to 
accomplish  the  agency's  mission  than  would 
service  by  a  non-US.  flag  air  carrier  or  car- 
riers. 

(0)  When  the  elapsed  travel  time  on  a 
scheduled  flight  frcxn  origin  to  destination 
airports  by  non-U.S.  flag  air  carrier(B)  la  3 
hours  or  leas,  and  service  by  UJS.  flag  air 
oarrler(s)  would  involve  twice  such  sched- 
uled traveltime. 

(c)  In  the  event  that  the  Contractor  se- 
lects a  carrier  other  than  a  UJS.  flag  air  car- 
rier for  International  air  transportation,  be 
wlU  include  a  certification  on  voadiers  In- 
volving such  transportation  which  Is  essen- 
tially as  follows: 

CKRTmcATioN  OF  Ui*AVAn.ABn.rrT  or  U.S. 
Fl,ac    Aik    Cakkibs 

I  hereby  certify  that  traasportatlcHi  sen-Ice 
for  personnel  (and  their  pMw>nal  effects) 
or  property  by  U.S.  flag  air  carrier  was  un- 
available for  the  following  reaaona: 

(state  reasons) 

(d)  The  terms  used  in  this  clause  have  the 
following  meanings: 

(1)  "International  air  transportation" 
meana  transportation  of  persons  I(  and  their 
personal  ^ecU)  or  property  by  tii  between 
a  place  In  the  United  State*  and  a  {dace 
outside  ttkereof  or  between  two  places  botii 
of  which  are  outside  the  United  Statea^ 

(2)  "U.S.  flag  air  carrier"  mecms  one  of  a 
claas  of  air  carriers  holding  a  oertlflcata  of 
public  conveiLlenoe  and  neceeslty  Issued  by 
the  Civil  Aeronautlca  Board,  approved  by  the 
President,  aut2M»1zlng  operatiMis  between 
the  United  States  and/or  Its  territories  and 
one  or  more  foreign  countrlee. 

(3)  TiM  term  "United  States"  includes  the 
fifty  states.  Commonwealth  of  Puerto  Rico, 
possessions  of  the  United  States,  and  the 
District  of  CJoliunbia 

(e)  The  Contractor  shall  Include  the  sub- 
stance of  this  clause,  including  this  para- 
graph (e).  In  each  subcontract  or  purchase 
hereunder,  which  may  Involve  international 
air  transportation. 

47.  New  Appendix  O  is  added  as  follows: 

Appendix  O — Cojrnucr  CLOsrorT 
Pboceduvks 

1.  Purpose.  TtiM  Appendix  O  eetabllsbes 
proceduree  for  the  orderly  and  expeditious 
closeout  of  completed  ATD./W  and  Mission 
direct  contracts. 

2.  Closeout  Procedures,  (a)  For  the  pur- 
poee  of  this  Appendix,  the  "closeout  phase" 
is  defined  as  the  period  of  time  extending 
from  the  date  tbe  work  has  been  completed 
by  the  contractor  (Including  submlasloa  of 
all  reports  required  under  the  contract)  nn- 
tU  aU  remsklning  admlnlMrattve  actions  have 
been  satisfactorily  acoompUMied  and  the  eon- 
tract  file  is  retired.  T^e  closeout  prooednres 
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iire  administered  by  the  Support  Services 
Branch,  Office  of  Contract  Management 
(CM/SD'SUP). 

(b)  AID  organizational  elements  accom- 
plisb  tlielr  respective  responsibilities  dviring 
tlie  closeout  phase  as  follows: 

(1)  Fixed-Price  Type  Contracts.  Within  4 
months  after  the  contractor  has  completed 
the  worli. 

(2)  Cost-Reimbursement  Type  Contracts. 
Within  21  months  after  the  contractor  has 
completed  the  worlc. 

(c)  Contract  records  are  not  officially  re- 
tired by  the  contracting  office  until  the  close- 
out  phase  is  completed. 

3.  Responsibility.  (&)  Contracting  Office. 
The  Contracting  Officer  is  responsible  for: 

(1)  Identifying  outstanding  closeout 
actions. 

(2)  Contacting  other  offices  within  AID 
having  responsibilities  during  the  closeout 
phase  for  status  Information. 

(3)  Assuring  that  all  closeout  actions  have 
been  accomplished,  as  evidenced  by  the  In- 
formation provided  by  responsible  offices  on 
the  checklist  form. 

(4)  Initiation  of  follow-up  measures,  as 
necessary,  on  administrative  actions  which 
have  no^  been  completed  within  a  reasonable 
time. 

(5)  Submitting  any  contract  file  to  the 
OflSce  of  the  General  Counsel  for  review  when 
he  feels  that  (i)  litigation  may  be  Involved, 
or  (11)  there  is  a  legal  problem  which  GO 
shotdd  comment  on  before  the  contract  is 
closed  out. 

fb)  Other  AID  Offices.  Other  AID  offices 
(e.g..  the  Technical  Office,  Auditor  General, 
AID/W  or  Mission  Security,  AID/W  Paying 
Office  or  Mission  Controller,  and  the  Mission) 
are  responsible  for: 

(1)  Accomplishing  administrative  actions 
on  a  work-completed  contract  as  expedi- 
tiously as  possible. 

(2)  Providing  completed  checklist  forms 
or  other  status  Information  as  requested  by 
the  Contracting  Officer  in  accordance  with 
the  procedures  in  this  appendix. 

(4)  Procedures,  (a)  As  soon  as  feasible,  but 
not  more  than  90  days  after  completion  of 
the  work  under  a  contract  (Including  receipt 
ot  all  reports  required  thereunder) ,  the  Con- 
tracting Officer,  or  his  designated  representa- 
traetlng  Officer,  or  his  designated  representa- 
the  outstanding  closeout  actions  which  must 
be  accomplished  prior  to  retiring  the 
contract. 

(b)  The  Contracting  Officer  or  his  desig- 
nated representative  (CM/SD/SUP  for 
AID/W)  prepares  form  AID  1420-15,  Contract 
Closeout  Checklist  (see  Attachment) ,  for 
trauusmlttal  to  each  of  the  indicated  AID  ac- 
tion offices  as  follows: 

Part  I — AID/W  Technical  Office.  Two 
copies. 

Fart  n — AID  Security  or  Mission  Security 
Office.  Two  copies. 

Part  III — AID/W  AG  Audit.  Two  copies. 

Part  rv — AID/W  Paying  Office  or  Mission 
Controller.  Two  copies. 

Part  V — Mission.  Two  copies. 

(c)  The  above  checklists  are  sent  concur- 
rently to  the  action  offices  indicated.  Each 
action  office  returns  one  cc^y  of  the  oosn- 
pleted  pcu^  of  tbe  checklist  to  the  CX>ntract- 
Ing  Officer  by  tbe  date  Indicated  on  the 
form.  Additional  remarks  or  comments  by 
the  "tMtion  office  n>ay  be  attached  to  ttaeir 


reply.  In  closing  otrt  a  mission  contract,  it 
may  be  necessary  to  obtain  certain  Informa- 
tloB  from  AID/W  offices  before  completing 
the  checklist.  If  an  office  Indicates  on  the 
checklist  that  one  or  mc«'e  Items  are  stUl 
pending,  they  forward  tbe  second  and  final 
signed  copy  of  the  checklist  when  all  of  their 
outstanding  actions  have  been  completed. 

(d)  The  Contracting  Officer,  or  his  desig- 
nated representative,  follows  up  periodically 
on  outstanding  administrative  actions  that 
have  not  been  accomplished  within  a  reason- 
able period  of  time. 

(e)  The  Contracting  Officer  shall  certify 
to  tlie  Security  Office  when  the  cor.tractor  has 


given  notification  that  all  classified  infor- 
mation in  the  contractor's  possession  has 
been  properly  disposed  of  or  retained  (see 
Part  VI,  item  8  of  Attachment) . 

(f)  When  tlie  Contracting  Officer  has  re- 
ceived the  completed,  certified  checklists 
from  the  other  action  offices,  he  completes 
Part  VI,  the  Contracting  Officer  checklist 
(form  AID  1420-15F),  assembles  all  check- 
ll.st  parts  in  order,  signs  the  certification  in 
paragraph  B  of  Part  VI,  and  places  the  docu- 
ment in  the  contract  file.  The  signed  check- 
list and  supporting  data  then  constitute  the 
neces,sary  authority  to  officially  retire  the 
contract  file. 


f  CONTRACT  CLOSE-OUT 

VAKJ  I  _  TECHNICAL  OFFICE  CHECKLIST 


IMSTR^CTIOHS;     pursuant  to  aioph  appendix  c 

PL.EAK  COMJ'LETE  TmE  INfORUATtON  StLOW  AnO 
nCTU^N  ONE  SICNCO  COPY  TO  TMC  CONTRACTtNQ 
OFFtCEW     •/     TME    DUE    DATE    IM0ICATC01NITCM2. 

IF   V04I   ntponr    ant    actions  «i,iicN  are  iTiftL 

PENDISfG.  PLEASE  SUBMIT  ANOTHER  COMPUETgo 
COPT  OF  TMC  CHECKLIST  TO  TmE  COnTPACTINS 
OFFICER  IhfcieD' ATEl-Y  AFTER  A  L  l_  OF  THE  AC- 
TION! FOR  WMICH  VOun  OFFICE  tS  ^ESPC^SIDLt 
HAVE    >CCH    SATISFACTORILY     COMPLETED, 


4.  FdOM  (Cor>ir»c::ni  Olflctt) 


5.  CONTRACT  NUMBER 


6.  CONTRACTOR 


7.  CONTRACTING  OFFICE 


A.    RESPCMSIBILITIES 

ln4lcoi«  Aniwvr  by   Plocinf  ''X"  In  Frmpmr  Catwnu* 

VES 

NO 

•*/» 

1>    Nov*  oil  ccnirecr  work  ond  i«rvic«i«  including  rtporfSi  b«en  occo-^plrihed  ond  occ«pttd  by  th« 
Gov«mm«f7t? 

2.    Has  th«  contractor  accounted  for  all  U.S.  Co^arnment  t)tl«d  proparfy  ond  aquipnrKnt  (undor  yojr  offica's 
Surva!llanc«}  for  which  th«  contractor  k«i  custodial  rasponslbility  itrtdtr  tho  controct? 

3.   Hot  prapar  dispos'Mion  b««n  madt  of  such  proporty  and  oqulprntnt? 

4.    la  tha  eontroctor  fraa  of  liebllity  for  (he  loss,  desirucjion  or  damagm  lo  ony  luch  U.S.  Covemment 
titlad  property  or  aqulprront? 

U  No,  have  Iha  Conlrocior  ond  tha  Ccwtroctlnj  Offictr  b«ln  netifiad  of  tha  txtan*  of  luch  tlobllity? 

5*    Hoa  Form  AID  1420-43,  Contractor  Parformonca  Evoluotion  Report  (Final)  batn  subraitlaJ? 
U  No,  axpactad  data  of  submission ■ . . 

A*  Hava  all  oihar  known  controct  rciiuircmffnts  batn  mat? 

If  Ne,  itflta  noture  of  raqulramants  ond  axpacled  dola  of  oorrtplailon  bt!ow. 

7.  REMARKS 

B.  CERTIPICATION 

i' 
AH  wttaat  hr  abldi  *•  Tadnlcat  Oriln  U  ratpvtlMa  M««  Ww  amfUtU. 

□    TU 

a  — 

'  ibMATUU 

errtcimtsok 

Wrt 

mm  ta»i*^  i^iw 
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CONTRACT  CLOSEODT 

PART  VI  .  CONTRACTING  OFFICE  CHECKLUT 


a.  CONTRACT  NUMIEK 


3.  C3NTR*CT0R 


4.  cosTRicTiNS  ornzt 


A.    RESPONSIBILITIES 


Iw^lcatt  *m««t  by  Pljcinj  "X"  in  Proper  Column 


I.    H«i  rti>  Confacior  complnd  wiih  all  ipiclol  cani'oci  M<n-i  aid  candit  ant?    I'  No,  (taia  naMra  «( 
•  MCial  ttfni  and  candiiiani  and  aapacttd  dai«  af  cofplisnca. 


2.    Hawo  all  eonrrsciw'ol  ehongai  ir^iiioiad  during  ptrformenca  of  tha  coiTract  baai  'ad. cad  ra  and 
•ntbodiad  in  lormal  conrrocival  intiri;manll  ? 
If  No,  aipaciad  data  of  controctuol  'nsirwirtori  injenca  —  • 


3.     Hava  any  eloimt  or  tgil*  ogoinll  ih«  Oowarr^rnorr  anting  ei.T  of  rSa  conrrdCI  bean  lartlad?     If  I 

aM»»  natura  of  claim  Of  iuit  and  axpaclad  itnlamanr  data* 


4.    Hai  artion  baan  takan  la  daobligata  oiy  balance  of  unaxpa-scd  ard  aicast  f«-d»? 

If  No,  fundi  <*;n  ba  daobt'goiad  on   • 


5.    Hova  all  raductiant  in  cosri,  pnca  or  faa,  ta  which  tha  Gevarnivont  it  on*  tiad.  baan  affacrad  by 
■  mandmanr  to  ttia  Conrracr? 

If  Na,  aiMC'ad  omandmant  data  m^^^^.^^.^,^^^—^^^^^  ■ 


4.    Hava  tha  fallawing  eartificofiana  baon  aant  to  iha  AlC  Paying  Off.ca  ar  Mitaian  Cantraliar  by  tha 
Cantraeting  Officer? 
(a)   All  work  or  aarvicas  hove  bean  aatisfoetarlly  carr.e^eted.    If  No,  certification  will  ba  lent  on.. 


(b)   Contracor  hat  rendered  a  tatisfaatary  account  af  ^aMrty  far  which  ha  hai  Cuaradiat  retpentibitity. 


(c)   Contrector'a  aitignmant  to  the  Govapnmant  of  rafundt,  rebarei,  crad.tt  and  ether  emawnri  alleeebie 
to  roimburioble  cottt  under  thia  contract. 


(d)   Contrector'a  roleoie  dttcharging  the  Cavernrr«ent  fron  oil  I-ebiiit'ei,  e67igati«na,  and  claimi 
ariilwQ  out  of  the  co*>tract. 


7.  Hava  all  diaputea  boon  retolvej?    If  No«  itete  natura  af  diiputa  an4  praiant  atatua. 


I.   H«B  tha  Cantractor  notified  the  Contracting  Officaf  th«(  atl  cUtBifiad  and  Liaiitad  Official  Uia 
infarmation  in  hit  poitaition  hei  beatt  dispaaed  af  ar  retained  (if  raleled  or  continuing  contract! 
•ra  involved)  in  occardonca  with  AlO  Security  RegulatianaT 


f .   Doea  Iha  caniraci  file  cantain  all  ra^wirad  dacumantaiian  lufficlant  ••  cananrvta  •  full  hiitary  af 
the  pracuremont? 


10.    Haa  a  determinetion  boon  mode  in  connection  with  Contractor  liobiliry  for  the  loaa,  dearrwcrion  or 
4antege  of  any  property  for  which  the  Contrector  ftea  cuatadial  raiponaibiiity? 


a.    FINAL  CERTIFICATION 


All  odminiatrotivo  octiona  hove  boon  completed  under  the  obova  controct  and  IM  cantroct  filaa  oMy  bo  officially  retired. 


(«fi««TtMt  I'CanlreclIng  0»icer> 


OFFICB  irUBOL 


AlO  laie-iav  u-rti 

Authority.  This  AIDPR  Notice  77-4  is  an  interim  prociirement  instruction  and  is 
issued  pursuant  to  41  CFR  7-1 .104-4. 

Effective  date.  This  notice  is  effective  January  31. 1977. 

Dated:  January  5. 1977. 

John  F.  Owens, 
Deputy  Assistant  Administrator  for 
Program  and  Management  Services. 

[FB  Doc.77-2314  FUed  l-26-77;8:4S  am] 


Title  42 — Public  Health 
CHAPTER   I— PUBLIC   HEALTH   SERVICE. 
DEPARTMENT    OF    HEALTH,     EDUCA- 
TION, AND  WELFARE 

SUBCHAPTER  I'— MEDICAL  CARE  QUAUTT  AND 
COST  CONTAINMENT 

PART  100— COST  CONTAINMENT  AND 
QUALITY  CONTROL 

Policy  on  Lack  of  Timely  Notice 

Notice  is  hereby  given  of  the  adoption 
of  a  policy  under  section  1122  of  the  So- 
cial Security  Act  (42  U.S.C.  1320a-l)  pur- 


suant to  which  the  Regional  Health  Ad- 
ministrators, under  the  authority  of 
section  1122(d)  (1)  (previously  delegated 
to  them  by  the  Secretary) ,  will  limit  the 
period  of  withholding  of  reimbursement 
for  a  capital  expenditure  when  it  has 
been  determined  under  section  1122(d) 
(1)  (A)  that  timely  notice  of  a  proposed 
capital  expenditure  subject  to  review 
under  section  1122  has  not  been  provided 
as  required. 

This  policy  has  been  developed  in  re- 
sponse to  reports  of  en  increasing  niun- 
ber  of  cases  in  which  capital  expenditures 
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subject  to  review  under  section  1122  have 
not  been  submitted  for  review  to  the 
designated  planning  agency  in  the  timely 
manner  required  by  the  statute  and  regu- 
lations. The  circumstances  surrounding 
the  history  of  these  cases  are  varied,  and, 
while  some  cases  apparently  merit  the 
withholding  of  all  reimbursement,  others 
do  not. 

The  law  and  regulations  provide  two 
procedures  for  limiting  the  requirement 
to  withhold  idl  reimbiu^ement  related  to 
the  capital  expenditure  in  cases  where 
timely  notice  was  not  provided.  One  is  to 
use  the  mechanism  provided  by  section 
1122(d)  (2>  whereby  the  Regional  HealUi 
Administrators  (to  whom  that  authority 
is  presently  delegated)  could  decide  not 
to    withhold    reimbursement    on    the 
grounds  cited  in  the  law  and  regulations, 
after  submitting  the  matter  to  the  ap>pro- 
priate   national   advisory  council.  This 
mechanism,  however,  offers  serious  dis- 
advantages   (among   them,   complexity, 
lack  of  flexibility,  and  lack  of  timeli- 
ness), and  therefore  has  been  rejected 
as  the  general  procedures  to  be  used  in 
these   cases.   This   mechanism   remains 
available,  however,  for  tho^  cases  where 
the    designated    planning    agency    has 
found  a  proposed  capital  expenditure  not 
to  conform  to  appUcable  plans,  criteria, 
or  standards,  but  where  the  Regional 
Health  Administrator  may  wish  not  to 
withhold  reimbursemoit  on  the  ground 
that  to  do  so  would  discourage  the  op- 
erations or  expansion  of  the  health  care 
facility  or  health  maintenance  organiza- 
tion or  of  any  facility  of  such  organiza- 
tion   which    has    demonstrated    to   his 
satisfaction  proof  of  capability  to  pro- 
vide coihprehensive  health  care  services 
(including    institutional    services)    effi- 
ciently, effectively,  and  economically,  or 
would  otherwise  be  inconsistent  with  the 
effective  organization   and   delivery   of 
health  services  or  the  effective  adminis- 
tration of  title  V,  XVm  or  XIX  of  the 
Social  Security  Act. 

Tlie  second  alternative  is  that  provided 
by  the  language  of  section  1122(d)  (1) : 

•  •  •  If  the  Secretary  determines  that — 
(A)  neither  the  planning  agency  desig- 
nated In  the  agreement  described  In  subsec- 
tion (b)  ncM'  »n  agency  described  In  clause 
(U)  of  subparagraph  (B)  of  this  paragraph 
had  been  given  notice  of  any  propoMd  capital 
espenditure  (In  accordance  with  such  proce- 
dure or  In  such  detail  as  may  l>e  required  by 
such  agency)  at  least  60  daya  prior  to  obliga- 
tion for  such  expenditure;  •  •  •  then  for  such 
period  as  he  finds  necessary  in  any  case  to 
etfectuate  the  purpose  of  this  section,  he 
shall.  In  determining  the  Federal  payments  to 
be  made  under  titles  V.  XVIII,  and  XIX  with 
respect  to  services  furnished  In  the  health 
care  facility  for  which  such  capital  expendi- 
ture is  made,  not  Include  any  amount  which 
is  attributable  to  depreciation,  interest  on 
borrowed  funds,  a  return  on  equity  capital 
( in  the  case  of  proprietary  faculties) ,  or  other 
expenses  related  to  such  capital  expenditure 
(italics  added) . 

This  language  requires  the  Regional 
Health  Administrator  to  determine  the 
appropriate  period  of  withholding  in  each 
case.  In  order  to  promote  national  uni- 
formity in  the  application  of  this  policy, 
and  thus  assure  equitable  treatment  for 
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the  health  care  facilities  and  health 
maintenance  organizations  involved,  the 
following  policy  has  been  developed  to 
describe  the  different  kinds  of  cases 
which  might  occur  and  the  period  of 
'nnthholdlng  which  will  apply  for  each 
case: 

Norr. — V/here  the  Secretary  makes  the  de- 
termination described  in  42  CFR  100.108(a) 
(1),  he  will  follow  the  following  policy  In 
establishing  the  time  period  during  which 
reimbursement  will  be  Withheld : 

(1)  Where  the  health  care  facility  or 
health  maintenance  organization  oy  or  on 
behalf  of  which  the  expenditure  was  made 
demonstrates  to  the  satisfaction  of  the  Sec- 
retary that  a  rea&onable  effort  had  been 
made  to  determine  from  the  designated  plan- 
ning agency  whether  the  expenditure  was 
subject  to  review,  and  the  designated  plan- 
ning agency  had  not  Informed  the  facility 
cr  organization  within  a  reasonable  period 
of  time  that  the  proposed  expenditure  was 
«.ubject  to  review,  the  Secretary  will  not 
withheld  reimbursement  related  to  the  cap- 
ital expenditure. 

(2)  Where  the  designated  planning  agency 
has.  in  accordance  with  the  requirements  of 
i^ection  1122  of  the  Act  and  Its  regulations 
1 42  CFR  Part  100),  submitted  to  the  Secre- 
tary Its  findinp  that  such  expenditure  is  not 
consistent  with  the  standards,  criteria,  or 
plans  de?<ribed  -.n  5  I00l04ial  (2)  of  the  reg- 
ulations, and  ^here  subparagraph  (1)  above 
is' not  applicable  the  Secretary  will  withhold 
all  relmburserr.ent  related  to  the  capital  ex- 
penditure: Provided.  That  where  the  desig- 
nated planning  agency.  In  accordance  with 
i  300.109tc).  submits  to  the  Secretary  a  re- 
vised funding  in  accordance  with  paragraph 
(c)(2)  of  that  section,  the  Secretary  will 
apply  the  provisions  of  subparagraph  (3) 
or  subparagraph  (4i  below,  whichever  is 
applicable 

(3)  Where  (it  the  designated  planning 
agency  submits  to  the  Secretary  Its  finding 
ttaAt  for  the  proponent  to  comply  with  the 
requirement  of  9  100.106  for  timely  notice  of 
Intent  to  Incur  the  obligation  for  a  capital 
expenditure,  which  capital  expenditure  was 
not  for  the  purpose  cf  providing  a  new  serv- 
ice or  expanding  the  capacity  of  the  heal^ 
care  facility  or  health  maintenance  organi- 
zation to  offer  an  existing  service,  would  have 
pla>ce<l  in  Jeopardy  the  health  or  the  safety 
of  tb«  patients  of  the  facility  or  organiza- 
tion, ^d  that  the  proponent  gave  such  no- 
tice as.  In  the  opinion  of  the  designated 
planning  agency,  was  reasonable  under  the 
clrcumfltances.  and  (11)  if  the  facility  or 
organization  submitted  to  the  designated 
planning  agency  within  60  days  following 
the  date  of  the  obligation  for  the  expendl- 
tun  or  90  days  following  the  date  of  publi- 
cation of  this  policy  in  the  Fedkhai.  Registeh, 
whichever  Is  later,  a  complete  application 
and  (Ml)  the  designated  planning  agency 
submits  to  the  Secretary  its  finding  that  the 
capital  expenditure  Is  consistent,  with  the 
Btahdarda,  criteria,  and  plans  described  In 
f  100.104(a)  (2)  which  apply  at  the  time  of 
the  review  by  the  designated  planning 
agency,  the  Secretary  will  not  withhold  re- 
imbursement related  to  the  capital  expendi- 
ture 

(4)  Inhere  the  designated  planning  agency 
submUs  to  the  Secretary  Its  finding  that  the 
capital  expenditure  la  consistent  with  the 
Btanaard|i,  criteria,  and  plans  described  In 
I  lOO.lCtf  (a)  (2)  which  apply  at  the  time  of 
th»  revew  by  the  designated  planning 
agency,  Vit  the  provisions  of  neither  sub- 
paracraph  (1)  nor  subparagraph  (3)  above 
apply.  ttM  Secretary  wUl  withhold  reUnburse- 


RULES  AND  REGULATIONS 


ment  related  to  the  capital  expenditure  for  u 
period  of  one  year. 

Dated:  January  14, 1977. 

Kenneth  M.  Endicott, 

Administrator,  Health 
Resources  Administration. 

|FR  Doc. 77-2401  Piled  1-25-77:8:45  am] 

Title  45 — Public  Welfare 

CHAPTER  XVI— LEGAL  SERVICES 
CORPORATION 

PART  1619— DISCLOSURE  OF 
INFORMATION 

The  Legal  Services  Corporation  was 
established  pursuant  to  the  Legal  Serv- 
ices Corporation  Act  of  1974.  Pub.  L.  93- 
355.  88  Stat.  378,  42  U.S.C.  2996-29961 
("the  Act").  Section  1006(b)(1),  42 
U.S.C.  2996e(b)(l),  provides  that  the 
Corporation  shall  have  the  authority  to 
enforce  compliance  with  the  Act  and 
Corporation  rules,  regulations  and  guide- 
lines promulgated  pursuant  thereto. 

On  September  23,  1978  (41  FR  41724) 
a  proposed  regulation  on  disclosure  of 
recipient  policies  was  published.  Inter- 
ested persons  were  given  until  October 
26,  1976  to  submit  comments  on  the  pro- 
posed regulation.  All  comments  re- 
ceived were  given  full  consideration.  The 
following  issues  were  among  those  con- 
sidered before  adoption  of  the  final 
regulation. 

Comment 

The  final  regulation  is  a  substantial 
revision  of  the  draft  published  for  com- 
ment on  September  23,  1976. 

The  disclosure  requirements  of  the 
published  draft  were  very  similar  to  the 
ones  that  Part  1602  imposes  on  the  Legal 
Services  Corporation,  although  the  Legal 
Services  Corporation  Act  applies  the 
Freedom  of  Information  Act  to  the 
Corporation,  and  not  to  recipients.  After 
considering  the  comments  received,  the 
Corporation  concluded  that  there  is  a 
sound  basis  for  the  distinction  made  by 
the  Congress  in  its  treatment  of  the 
Corporation  and  of  recipients. 

The  published  draft  gave  insufficient 
weight  to  the  fact  that  a  legal  servlcea 
office  is  a  law  firm,  and  that  its  opera- 
tions are  fundamentally  different  from 
those  of  the  Corporation.  Opposing  at- 
torneys and  parties  to  lawsuits  in  which 
the  other  side  Is  represented  by  a  legal 
services  program  attempted  to  use  the 
proposed  regulation  sis  a  means  of  dis- 
covery. The  regulation  sought  to  protect 
against  such  misuse,  but  its  description 
of  the  materials  exempt  from  disclosure 
was  necessarily  vague  and  likely  to  raise 
many  questions  of  interpretation  and 
application.  Some  programs  that  re- 
ceived requests  under  the  retiilation  re- 
ported difficulty  in  defining  the  scope 
of  disclosure  with  respect  to  informa- 
tion relating  to  specific  cases  or  clients. 
Requiring  a  legal  services  program  to 
furnish  any  Information  related  to  a 
client's  case  might  put  legal  services  cli- 
ents at  a  disadvantage  that  is  unjusti- 


fied by  the  fact  that  they  are  being  as- 
sisted with  funds  Initially  provided  by 
the  Congress. 

Other  legal  services  programs  re- 
ceived requests  for  information  from  in- 
dividuals seeking  to  show  that  the  re- 
cipient was  violating  the  Act  or  Corpo- 
ration regulations.  Insofar  as  the  draft 
lent  itself  to  this  use,  it  was  Inconsistent 
with  section  1618,  Enforcement  Proced- 
ures, and  section  1604,  providing  for  the 
establishment  of  State  Advisory  Coun- 
cils An  individual  who  has  reason  to  be- 
lieve a  legal  services  program  may  have 
violated  the  Act  or  Corporation  regula- 
tions should  not  undertake  a  private  in- 
vestigation or  fishing  expedition,  but 
should  make  a  complaint  to  the  State 
Advisory  Council,  the  Director  of  the  re- 
cipient, or  the  Corporation.  Investiga- 
tion is  then  carried  out  by  the  Corpora- 
tion, as  required  by  Part  1618,  which 
informs  the  complainant  of  the  results. 

The  public  has  a  legitimate  interest 
in  knowing  the  rules  and  regulations  of 
the  Corporation  and  the  recipient's  poli- 
cies and  eiildelines  and  the  names  and 
addresses  of  the  members  of  its  govern- 
ing body  These  should  be  made  avail- 
able for  public  inspection  during  business 
hours  at  any  office  maintained  by  a  re- 
cipient. Other  information  concerning  a 
recipient  in  which  the  public  may  have 
a  legitimate  interest  may  be  obtained  by 
an  FOIA  request  to  the  Corporation  pur- 
suant to  Part  1602. 

The  final  regulation  insures  that  in- 
formation in  which  the  public  has  a 
legitimate  interest  will  be  di.^^closed,  and 
protects  recipients  against  burdensome 
or  inappropriate  demands. 


Sec. 

1619.1 

1619.2 

1619.3 

1619.4 


Purpose. 

Policy. 

Referral  to  the  Corporation. 

Exemptions. 


AuTHORrrT:  Sec.  1006(b)(1),  (42  U.S.C. 
2996e(b)  (1));   sec.   1008(e),    (42  U.S.C.  2996 

g(e).) 

§  1619.1      Purpose. 

"This  part  is  designed  to  Insure  disclo- 
sure of  information  that  is  a  valid  sub- 
ject of  public  interest  in  the  activities  of 
a  recipient. 

§  1619.2     Policy. 

A  recipient  shall  adopt  a  procedure  for 
affording  the  public  appropriate  access 
to  the  Act,  Corporation  rules,  regulations 
and  guidelines,  the  recipient's  written 
policies,  procedures,  and  guidelines,  the 
names  and  addresses  of  the  members  of 
its  governing  body,  and  other  materials 
that  the  recipient  determines  should  be 
disclosed.  The  procedure  adopted  shall  be 
subject  to  approval  by  the  Corporation. 

§  1619.3      Referral  to  the  Corporation. 

If  a  person  requests  Information,  not 
required  to  be  disclosed  by  this  part,  that 
the  Corporation  may  be  required  to  dis- 
close pursuant  to  P&rt  1602  of  this  chap- 
ter implementing  the  Freedom  of  Infor- 
mation Act,  the  recipient  shall  either 
provide  the  Information  or  inform  the 
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person  seeking  it  how  to  request  it  from 
the  Corporation. 

§  1619.4     Exemptions. 

Nothing  in  this  part  shall  require  dis- 
closure of 

(a)  Any  information  furnished  to  a  re- 
cipient by  a  client; 

(b)  The  work  product  of  an  attorney 
or  paralegal; 

(c)  Any  material  used  by  a  recipient 
In  providing  representation  to  clients; 

(d)  Any  matter  tliat  is  related  solely 
to  the  internal  personnel  rules  and  prac- 
tices of  the  recipient;  or 

(e)  Personnel,  medical,  or  similar  files. 

Effective  date:  This  part  shall  become 
effective  February  25,  1977. 

^  Thomas  Ehrlich, 

President, 
Legal  Services  Corporation. 

[FR  Doc.77-2578  FUed  1-26-77:8 :45  am) 

Title  49 — Transportation 

CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  A— GENERAL  RULES  AND 
REGULATIONS 

(Service  Order  No.  1257] 

PART  1033 — CAR  SERVICE 

Priority  in  Movement  of  Fuel  and  Other 
Essential  Commodities 

At  a  session  of  the  Interstate  Com- 
merce Commission,  Railroad  Service 
Board,  held  in  Washingttm,  D.C.,  on  the 
21st  day  of  January,  1977. 

It  appearing.  That  because  of  severe 
weather  in  the  eastern  portion  of  the 
United  States  available  fuel  supplies  are 
seriously  depleted;  that  excessive  ac- 
cumulations of  snow  and  ice  and  ex- 
treme cold  have  also  disrupted  normal 
movement  of  freight  by  railroad;  that 
shortages  of  fuel  have  caused  numerous 
industries  to  dis(X>ntinue  operations,  re- 
sulting in  extensive  unemployment;  that 
supplies  of  food  stuffs  for  farm  animals 
and  for  humans  are  also  being  depleted ; 
that  there  are  needs  for  emergency  sup- 
plies of  equipment  and  chemicals  used  in 
removing  snow  from  streets  and  high- 
ways; that  certain  other  articles  of  com- 
merce must  continue  to  move  to  points  of 
use  promptly;  that  railroads  in  certain 
areas  are  unable  to  move  currently  all 
traffic  available;  that  the  establishment 
of  priorities  for  the  movement  of  certain 
commodities  is  essential  to  the  national 
welfare;  that  in  the  opinion  of  the  Com- 
mission an  emergencv  exists;  that  notice 
and  public  procedure  herein  are  imprac- 
ticable and  contrary  to  the  public  in- 
terest; and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 
It  is  ordered.  That: 

§  1033.1257      Prioritjr    in    movement    of 
f  nel  and  other  essential  (wmnutdities. 

(a>  Any  railroad  which  is  imable  to 
transport  all  of  the  freight  traffic  which 


it  would  normally  move  by  any  particular 
train  or  engine  shall  give  priority  in 
movement,  over  all  other  truffle  of  all 
essential  commodities  consigned  for  do- 
mestic use  including  but  not  limited  to 
the  following :  ^ 

Liquid  fuels,  including  liquefied  petroleum 
gas.  dlesel  fuel,  fuel  oil.  gasoline,  etc. 

Coal. 

Animal  and  PovUtry  Feed. 

Fo:d  for  human  consumption. 

Grain,  soybeans  and  other  agrlciiltural 
prxjducts  for  processing  Into  foods  for  either 
human  or  animal  consumption. 

Snow  removal  equipment  and  supplies, 
including  salt  and  chemicals  when  consigned 
to  a  federal,  state,  county  or  municipal  body. 

Water  and  sewage  processing  suppUes  and 
equipment  essential  to  the  continuity  of 
water  and  sewage  Installations. 

Electric  power,  gas  and  petroleum,  petro- 
leum products,  distribution  and  communi- 
cation systems  suppUes.  materials  and 
equipment  required  for  the  continued  opera- 
tion of  such  systems. 

Military  freight  on  bUls  of  lading  Issued 
by  transportation  ofBcers  of  the  mUitary 
services. 

Material  moving  on  bills  of  lading  specifi- 
cally certified  as  essential  by  the  Department 
of  Defense,  Energy  Research  and  Develop- 
ment Administration  or  the  Federal  Energy 
Administration. 

Empty  tank  cars  which  last  contained 
liquid  fuel  or  which  the  car  owner  certifies 
will  ne.xt  be  used  to  transport  such  com- 
modity. 

United  States  mall  In  accordance  with 
emergency  orders  of  the  United  States  Postal 
Service. 

(b)  Application.  The  provisions  of  this 
order  shall  applv  to  intrastate,  interstate, 
and  foreign  traffic. 

(c)  Effective  date.  This  order  shall  be- 
come effective  at  11:59  p.m..  January  21, 
1977. 

(d>  Expiration  date.  The  provisions 
of  this  order  shall  expire  at  11:59  p.m.. 
Januarj'  31.  1977. 

(Sees.  1.  12,  15,  and  17(2),  24  Stat.  379,  383, 
384,  as  amended:  49  U.S.C.  1,  12.  16,  and 
17(2).  Interprets  or  applies  Sees.  1(10-17), 
15(4).  and  17(2).  40  Stat.  101,  as  amended. 
54  Stat.  911  (49  VS.C.  1(10-17),  15(4).  and 
17(2)).) 

It  is  further  ordered.  That  copies  of 
this  order  shall  be  served  upon  the  As- 
sociation of  American  Railroads,  Car 
Service  Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car 
hire  agreement  under  the  terms  of  that 
agreement,  and  upon  the  American 
Short  Line  Railroad  Association;  and 
that  notice  of  this  order  shall  be  given 
to  the  general  public  by  depositing  a 
copy  in  the  Office  of  the  Secretary  of  the 
Commission  at  Washington.  D.C..  and  by 
filing  it  with  the  Director.  Office  of  the 
Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Joel  E.  Bums,  Lewis  R. 
Tteeple.  and  Thomas  J.  Byrne. 

Robert  L.  Oswalo, 
Secretary. 

[FR   DOC77-2560   PUed    l-25-T7;8:46   am] 


Title  SO— Wildlife  and  Fisheries 

CHAPTER  I— U.S.  FISH  AND  WILDLIFE 
SERVICE.  DEPARTMENT  OF  THE  IN- 
TERIOR 

PART  33— SPORT  FISHING 

Individual  Wildlife  Refuge  Atm* 

The  following  special  regulations  are 
issued  and  are  effective  on  January  1, 
1977. 

§  33.5  Special  refrulalions;  sport  fish* 
■ng;:  for  individual  wildlife  refuice 
areas. 

Alabama 

choctaw   national  wildlife   refuge 

Sport  fishing  on  the  Choctaw  National 
Wildlife  Refuge,  Jackson,  Alabtmia,  is 
permitted  only  on  the  areas  designated 
by  signs  as  open  to  fishing.  These  open 
areas,  comprising  2,000  acres,  are  shown 
on  a  map  available  at  the  refuge  head- 
quarters and  from  the  office  of  the 
Regional  Director.  U.S.  Fish  and  Wildlife 
Service.  17  Executive  Park  Drive,  NE., 
Atlanta,  Georgia  30329.  Sport  fishing 
shall  be  in  accordance  with  all  applicable 
State  regulations  subject  to  the  following 
special  conditions: 

(1»  The  sport  fishing  season  is  open 
year-round  on  all  refuge  waters  not 
closed  by  signs. 

( 2  >  Fishing  permitted  during  daylight 
hours  only. 

i3  I  Boats  and  motors  are  permitted. 

1 4  >  Trotlines  are  not  p>ermitted  in  ref- 
uge impoundments. 

(5 1  Equipment  'boats,  trailers,  ve- 
hicles, etc.*  not  permitted  overnight. 

(6)  Boat  launch uig  is  pennitted  only 
at  the  refuge's  north  end  boat  ramp 

Arkansas  i 

BIG.  LAKE    NATIONAL    WILDLIFE    REFUGE 

Sport  fishing  on  the  Big  Lake  National 
Wildlife  Refuge.  Manila,  Arkansas,  is 
permitted  on  all  water  areas.  These 
areas,  comprising  4,000  acres,  are  deline- 
ated on  a  map  available  |at  the  refuge 
headquarters  and  from  the  office  of  the 
Regional  Director,  U.8.  Fish  and  Wildlife 
Service,  17  Executive  Park  Drive,  NE., 
Atlanta,  Georgia  30329.  E^rt  fishing 
shall  be  in  accordance  with  all  applicable 
State  regulations  subject  to  the  following 
special  conditions: 

(1)  The  sport  fishing  season  on  the 
refuge  extends  year-round  except  for 
closure  during  duck  him  ting  season. 

12 1  Limb  lines  not  permitted. 

1 3  >  Trotline  fishing  permitted  at  night. 

HOLLA   BEND  NATIONAL   WILDLIFE   REFUCC 

Sport  fishing  is  permitted  on  all  v^^aters 
of  Holla  Bend  National  Wildlife  Refuge. 
Sport  fishing  shall  be  in  accordance  with 
all  applicable  State  and  Federal  regula- 
tions covering  fishing,  subject  to  the  fol- 
lowing special  conditions: 

(1)  Fishing  Is  permitted  only  during 
the  period  March  IS  through  September 
30,  daylight  hours  only. 
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WAPANOCCA    NATIONAL    WILDLIFE    REFUGE 

Sport  fishing  on  the  Wapanocca  Na- 
tional Wildlife  Refuge,  Turrell,  Arkansas 
is  pern"iitte<l  on  Wapanocca  Lake  and 
other  areas  as  designated  by  signs  as 
open  to  fishing.  These  open  areas  are 
delineat«d  on  a  map  available  at  the  ref- 
uge headquarters  and  from  the  office  of 
the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service.  17  Executive  Park 
Drive,  NE.,  Atlanta,  Georgia  30329.  Sport 
fishing  shall  be  in  accordance  with  all 
applicable  State  regulations  subject  to 
the  following  special  conditions: 

<1)  The  sport  fishing  season  on  the 
refUge  extends  from  April  1,  1977 
through  September  30,  1977. 

<2)  Fishing  permitted  during  daylight 
hours  only. 

<3)  Motors  larger  than  10  horsepower 
are  prohibited. 

(4)  The  use  of  yo-yo's,  jugs,  drops,  or 
trotlines  is  prohibited. 

(5)  The  use  of  live  carp,  shad,  buffalo, 
and  goldfish  for  bait  is  prohibited. 

<6)  No  fishing  rjermltted  within  100 
yartis  of  any  refuge  building  or  structure. 

WHITE    RIVER    NATIONAL    WILDLIFE    REFUGE 

%»rt  fishing  on  the  White  River  Na- 
ticAial  Wildlife  Refuge,  DeWitt,  Ar- 
kansfis,  is  permitted  only  <hi  the  areas 
designated  by  signs  as  open  to  fishing. 
These  open  areas,  comprising  2,592  acres, 
are  delineated  on  a  map  available  at  the 
refuge  headquarters  and  from  tlie  office 
of  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service.  17  Executive  Park  Drive, 
NE.,  Atlanta.  Georpia  30329.  Sport  fish- 
ing shall  be  in  accordance  with  all  ap- 
plicable State  regulations  subject  to  the 
following  special  conditions: 

<1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  16,  1977 
through  October  31, 1977. 

<2)  Boats  without  owner's  name  plate 
affixed  in  a  conspicuous  place  may  not  be 
left  overnight. 

(3)  Taking  of  frogs  is  prohibited. 

j  IMiS  WOODRUFF  NATIONAL  WILDLIFE 

\  RErCGE 

'  Florida 

Sport  fishing  on  the  Lake  Woodruff 
National  Wildlife  Refuge,  DeLeon 
Springs,  Florida,  is  permitted  only  on 
thesareas  designated  by  signs  as  open  to 
fishing.  These  open  areas,  comprising 
650-acres,  are  delineated  on  a  map  avail- 
able at  the  refuge  headquarters  and  from 
the  office  of  the  Regional  Director,  U.S. 
Pish  and  Wildlife  Service.  17  Executive 
Park  Drive,  NE.,  Atlanta,  Georgia  30329. 
Sport  fishing  shall  be  in  accordance  with 
all  applicable  State  reg\ilations.  subject 
to  the  following  special  conditions : 

<1)  The  sport  fishing  season  is  open 
year-round  on  designated  refuge  waters 
west  of  Norris  Dead  River,  Lake  Wood- 
ruff, and  Spring  Garden  Creek.  In  addi- 
tion. Highland  Park  Canal  and  the  canal 
bordering  the  east  side  of  Norris  Dead 
River  are  open  year-round.  Refuge  wa- 
ters east  of  Norris  Dead  River  Canal, 
Lake  Woodruff,  and  Spring  Garden 
Creek  will  be  open  to  fishing  only  when 
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such  use  does  not  result  in  undue  dis- 
turbance to  wildlife  or  does  not  interfere 
with  wildlife  management  practices 
being  carried  out  on  the  area.  Such  peri- 
ods of  permitted  use  will  be  designated 
by  appropriate  signing  and  will  generally 
occur  during  the  period  from  March  13 
to  October  15. 

i2 1  Fishing  and  access  on  refuge  lands 
and  waters  is  permitted  during  daylight 
hours  only. 

♦  3 )  Air  thrust  boats  are  prohibited. 

LCXAHATCHEE  NATIONAL  WILDLIFE  REFUGE 

Sport  fishing  is  permitted  in  all  waters 
of  the  Loxahatchee  National  Wildlife 
Refuge,  Delray  Beach,  Florida,  except 
those  marked  by  signs  as  being  closed. 
The  open  areas,  comprising  61,352  acres, 
are  delineated  on  a  map  available  at  the 
refuge  headquarters  and  from  the  office 
of  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  17  Executive  Park  Drive, 
NE..  Atlanta.  Georgia  30329.  Sport  fishing 
shall  be  in  accordance  with  all  applicable 
State  and  Federal  regulations  subject  to 
the  following  special  conditions: 

<1)  All  public  entry  onto  the  refuge 
for  any  purpose  is  limited  to  the  follow- 
ing points: 

<a)  S-5A  (Twenty-Mile  Bend)  boat 
ramp.  -    j 

<  b  I  Headquarters  area.  I 

I  c  J  Loxahatchee  Recreation  Area. 

<2)  Sport  fishing  is  permitted  year- 
round. 

(3)  Fishing  is  restricted  to  IV2  hours 
before  sunrise  until  1  hour  after  sunset. 

(4)  Boats  must  enter  or  leave  the  ref- 
uge through  the  three  public  ramps : 

(a)  S-5A  (Twenty-Mile  Bend)  boat 
ramp. 

<b)  Headquarters  boat  ramp. 

<e)  S-39  j^Loxahatchee  Recreation 
Aretii  boat  ramps. 

(5)  Method  of  fishing  allowed  is  with 
atteiided  rod  and  reel  and/or  pole  and 
line. 

<€>  Air  thrust  boat  use  is  authorized 
only  by  special  permit  Issued  by  the  ref- 
uge manager.  Speed  boats  and  racing 
craft  are  prohibited. 

MERRITT  ISLAND  NATIONAL  WILDLIFE  REFUCl 

Sport  fishing  on  the  Merritt  Island  Na- 
tional Wildlife  Refuge.  Titusville.  Flori- 
da, is  permitted  only  in  open  areas  as 
delineated  on  a  map  available  at  the  ref- 
uge headquarters  and  from  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
17  Executive  Paris  Drive.  NE.,  Atlanta, 
Georgia  30329.  Salt  and  fresh  water  fish 
may  be  taken  in  accordance  with  all  ap- 
plicable State  regulations  subject  to  the 
following  special  cOTiditions: 

I  i  I  Sport  fishing  is  permitted  during 
daylight  hours,  year-round,  except  when 
posted  as  closed. 

"  2 '  Bank  fishing  along  Banana  Creels 
is  prohibited. 

(3)  Air  thrust  boats  are  not  allowed 
on  Refuge  waters. 

( 4 )  Perm  itted  fishing  methods : 

(a)  Attended  rod  and  reel  and/or  pole 
andiline. 

(b)  Bow  fishing  with  retrieving  line 
attached. 


(c)  Cast  nets  with  not  more  than  7 
feet  length  and  not  more  than  14  feet  in 
diameter  and  no  less  than  1  inch  mesh. 

ST.    MARKS   NATIONAL   WILDLIFE   REFTTGE 

Sport  fishing  on  the  St.  Marks  Na- 
tional Wildlife  Refuge,  St.  Marts, 
Florida,  is  permitted  only  on  the  areas 
designated  by  signs  as  open  to  fishing. 
These  open  areas,  comprising  50,000 
acres,  are  delineated  on  a  map  avail- 
able at  the  refuge  headquarters  and  from 
the  office  of  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  17  Executive 
Park  Drive,  NE.,  Atlanta,  Georgia  30329. 
Sport  fishing  shall  be  in  accordance  with 
all  applicable  State  regulations  subject 
to  the  following  special  conditions: 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  15,  1977, 
through  October  15,  1977. 

(2)  Fishing  permitted  one-half  horn- 
before  sunrise  until  one-half  hour  after 
sunset,  7  days  a  week. 

(3)  Boats  with  gasoline  engines  to  4 
horsepower  and  electric  motors  are 
permitted. 

(4)  Trotlines  shall  be  taken  up  prior 
to  closing  hour  erf  fishing  daily. 

ST.     VINCENT    NATIONAL    WILDLIFE    REFUGE 

Sport  fishing  on  the  St.  Vincent  Na- 
tional Wildlife  Refuge,  Franklin  County, 
Apalachicola,  Florida,  is  permitted  only 
on  the  areas  designated  by  signs  as  open 
to  fishing.  These  open  areas,  comprising 
360  acres,  are  delineated  on  a  map  avail- 
able at  the  refuge  headquarters  and  from 
the  office  of  the  Regionsd  Director,  U.S. 
Fish  and  Wildlife  Service,  17  Executive 
Park  Drive,  NE.,  Atlanta,  Georgia  30329. 
Sport  fishing  shall  be  in  accordance  with 
all  applicable  State  regulations  subject 
to  the  following  special  conditions: 

(1)  The  sport  fishing  season  extends 
from  March  1,  1977  through  October  30. 
1977. 

(2)  Fishermen  are  permitted  on  the 
refuge  from  1  hour  before  sunrise  to  1 
hour  after  sunset. 

(3)  No  motors  of  any  type  may  be 
used. 

(4)  Boats  may  be  left  on  the  island 
at  designated  points  during  the  open 
season  provided  they  are  identified  with 
their  owner's  name  and  address.  Boats 
must  be  removed  from  the  refuge  no 
later  than  October  30. 1977. 

(5)  Use  of  Uve  minnows  as  bait  is 
prohibited. 

Georgia 

blackbeard  island  national  wildlife 

REFUGE 

Fresh  water  sport  fishing  on  the 
Blackbeard  Island  National  Wildlife 
Refuge,  Mcintosh  County,  Townsend, 
Georgia,  is  permitted  only  on  two  areas. 
These  open  areas,  comprising  350  acres, 
are  delineated  on  a  map  available  at  the 
refuge  headquarters  and  from  the  office 
of  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  17  Executive  Park 
Drive,  NE..  Atlanta.  Georgia  30329.  Sport 
fishing  shall  be  in  accordance  with  all 
applicable  State  regulations  subject  to 
the  following  special  conditions: 


L._ 
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(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  15,  1977 
through  October  25,  1977. 

(2)  Fishing  Is  permitted  in  daylight 
hours  only.  Fishermen  must  be  off  the 
refuge  by  dark. 

(3)  Boats  with  electric  motors  per- 
mitted. Gasoline  powered  motors  pro- 
hibited. 

(4>  Use  of  live  minnows  as  bait  pro- 
hibited. 

(5>  Overnight  storage  of  private  boats 
on  the  refuge  is  prohibited. 

OKEFENOKEE  NATIONAL  WILDLIFE  REFUGE 

Sport  fishing  is  permitted  on  the  Oke- 
fenokee  National  WUdllfe  Refuge,  Way- 
cross,  Georgia.  Certain  iSblated  areas  are 
closed  and  posted.  The  open  areas  are 
delineated  on  a  map  available  at  the  ref- 
uge headquarters  and  from  the  office  of 
the  Regional  Director,  U.S.  Pish  and 
Wildlife  Service,  17  Executive  Park  Drive. 
NE.,  Atlanta,  Georgia  30329.  Sport  fish- 
ing shall  be  in  accordance  with  all  ap- 
plicable State  regulations  subject  to  the 
following  special  conditions: 

(1)  Pishing  permitted  during  daylight 
hours  only. 

(2)  Boats  with  motors  not  larger  than 
10  horsepower,  canoes,  and  rowboats 
permitted. 

(3)  Use  of  live  minnows  as  bait  pro- 
hibited. 

(4)  Trotlines,  limb  lines,  nets,  or  other 
set  tackle  prohibited. 

(5)  Persons  entering  refuge  from 
main  access  points  must  register  with 
the  respective  concessioner. 

(6)  Persons  using  the  sill  access  ramp 
on  the  pocket  are  required  to  sign  and 
register  when  they  enter  the  swamp  and 
again  when  they  leave. 

PIEDMONT  NATIONAL  WILDLIFE  REFXJCE 

Sport  fishing  on  the  Piedmont  Na- 
tional Wildlife  Refuge,  Round  Oak. 
Georgia,  Is  permitted  only  in  tjie  areas 
designated  by  signs  as  open  to  fishing. 
These  open  areas,  comprising  approxi- 
mately 30  acres,  are  delineated  on  a  map 
available  at  the  refuge  headquarters  and 
from  the  office  of  the  Reglcsud  Director. 
U.S.  Pish  and  Wildlife  Service,  17  Exec- 
utive Park  Drive,  NJB.,  Atlanta,  Georgia 
30329.  Sport  fishing  shall  be  in  accord- 
ance with  all  applicable  State  regula- 
tions subject  to  the  following  special 
conditions : 

Open  season.  March  12,  1977  through 
September  17,  1977— The  Polling  Creek 
Bridge  Area  on  Round  Oak-Juliette 
Road  and  the  Little  Falling  Creek  Area 
at  County  Line  Bridge;  April  30,  1977 
tlirough  September  17,  1977 — Allison 
Lake. 

Hours.  Daylight  hours  only. 

Boats  permitted  in  Allison  Lake  only. 
Electric  motors  permitted;  all  other  mo- 
tors prohibited.  Boats  may  not  be  left  on 
the  refuge  overnight.  Bank  fishing  per- 
mitted within  posted  areas  only. 

Louisiana 

catahoula  national  wildlife  rxfdce 

Sport  fishing  on  the  Catahoula  Na- 
tional Wildlife  Refuge.  Jena,  Louisiana, 
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is  permitted  on  the  areas  desiggated  by 
signs  as  open  to  fishing.  The  open  areas, 
comprised  of  the  Cowpen  Bayou  Im- 
poundment and  Duck  Lake  Marsh,  are 
delineated  on  a  map  available  at  the 
refuge  headquarters  and  from  the  office 
of  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  17  Executive  Park  Drive, 
NE.,  Atlanta,  Georgia  30329.  Sport  fish- 
ing shall  be  in  accordance  with  an  ap- 
plicable State  regulations  subject  to  the 
following  special  conditions : 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  April  1,  1977 
through  October  31,  1977. 

(2)  Fishing  permitted  from  30  minutes 
before  sunrise  to  30  minutes  after  sun- 
set. 

(3)  Gasoline  powered  outboard  motors 
are  not  allowed  in  Cowpen  Bayou.  Elec- 
tric trolling  motors  only  may  be  used. 
Outboard  motors  may  be  used  in  Duck 
Lake  Marsh. 

(4)  Boats  may  not  be  left  in  the  refuge 
overnight. 

DELTA    NATIONAL    WILDLITB    RSFUCK 

Sport  fishing  and  sport  shrimping  on 
the  Delta  National  Wildlife  Refuge, 
Venice.  Louisiana,  are  permitted  only  on 
the  areas  designated  by  signs  as  open  to 
fishing.  These  open  areas,  comprising 
approximately  48,000  acres,  are^  de- 
lineated on  a  map  available  at  the  refuge 
headquarters  and  from  the  office  of  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service.  17  Executive  Park  Drive,  NE, 
Atlanta,  Georgia  30329.  Sport  fishing  and 
sport  shrimping  shall  be  in  accordance 
with  all  applicable  State  regulations  sub- 
ject to  the  following  special  conditions: 

(1)  The  sport  fishing  and  sport 
shrimping  season  on  the  refuge  shall  be 
closed  during  the  waterfowl  hxmting  sea- 
son. 

(2)  Fishing  and  shrimping  permitted 
during  daylight  hours  only. 

(3)  Sport  shrimp  trawls  are  restricted 
to  a  maximum  of  25  feet. 

(4)  Air  thrust  boats  are  prohibited. 

LACASSINE    NATIONAL    WILDLIFE    RKFT7GK 

Sport  fishing  on  the  Lacassine  National 
Wildlife  Refuge,  Lake  Arthur,  Louisiana, 
is  permitted  only  on  the  areas  designated 
by  signs  as  open  to  fishing.  These  open 
areas,  comprising  28,000  acres,  the  de- 
lineated on  a  map  available  at  the  refuge 
headquarters  and  from  the  offide  of  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  17  Executive  Park  Drive,  NE., 
Atlanta.  Georgia  30329.  Sport  fishing 
shall  be  in  accordance  with  all  applicable 
State  regulations  subject  to  the  follow- 
ing special  conditions: 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  1.  1977 
through  October  15,  1977. 

(2)  Pishing  permitted  from  one  hour 
before  sunrise  to  one  hour  after  sunset. 

(3)  Entry  to  Lacassine  Pool  restricted 
to  four  roller-wa>-s  provided. 

(4)  Boats  may  not  be  left  inside  the 
refuge  overnight. 

(5>  Boats  with  outboard  motors  no 
larger  than  25  horsepower  permitted  in 
Lacassine  Pool.  No  size  restrictions  on 
boats   and   motors   In   the  canals   and 
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streams,  .\irboats  of  any  size  may  not  be 
used  on  the  refuge. 

SABINE    NATIONAL    WILDLIFE    REFUGE 

Sport  fishing  on  the  Sabine  National 
Wildlife  Refuge.  Hackberry.  Louisiana,  is 
permitted  only  on  the  areas  designated 
by  signs  as  open  to  fishing.  These  open 
areas,  comprising  40,000  acres,  are  de- 
lineated on  a  map  available  at  the  refuge 
headquarters  and  from  the  office  of  the 
Regional  Director.  U.S.  Fish  and  Wildlife 
Service,  17  Executive  Park  Drive.  NE., 
Atlanta.  Georgia  30329.  Sport  fishing 
shsJl  be  in  accordance  with  all  applicable 
State  regulations  subject  to  the  following 
special  conditicMis: 

(1)  TTie  sport  fishing  season  on  the  ref- 
uge extends  frtHn  March  1,  1977  through 
October  15.  1977. 

(2)  Fishermen  must  not  enter  refuge 
waters  earlier  than  one  hour  before  sun- 
rise and  shall  leave  refuge  waters  by  one 
hour  after  sunset. 

(3">  Boats  may  be  moored  only  at  desif- 
nated  areas  in  Pool  lb  or  Pool  3.  Boats 
left  at  these  mooring  sites  must  bear 
owner's  name  and  address.  All  boats  must 
be  removed  from  the  refuge  prior  to  the 
close  of  the  fishing  season. 

(4)  Boats  may  not  be  dragged  across 
levees  for  access  to  pool  areas.  Travel 
over  the  refuge  is  restricted  to  water- 
ways, nshermen  are  not  to  walk  canal 
banks  or  levees.  Boat  access  into  Pool  lb 
Is  restricted  to  bridge  sites  on  Road 
Canal. 

(5)  Boats  with  outboard  motors  not 
larger  than  25  horsepower  permitted  in 
refuge  lakes  and  Impoundments.  No  size 
restrictions  on  boats  and  motors  in  the 
canals  and  bayous. 

Mississippi 

noxubee  national  wildlife  refuge 

Sport  fishing  on  the  Noxubee  National 
Wildlife  Refuge,  Bro<^ville,  Mississippi. 
Is  permitted  on  all  refuge  waters  not  spe- 
cifically posted  as  closed  to  entry.  These 
open  areas,  comprising  2.000  acres,  are 
delineated  on  a  map  available  at  the 
refuge  hesidquarters  and  from  the  office 
of  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  17  Executive  Park  Drive, 
NE.,  Atlanta,  Georgia  30329.  Sport  fishing 
shall  be  in  accordance  with  all  £4>plicable 
State  regulations  subject  to  the  follovring 
special  conditions: 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  1  through 
October  31.  1977. 

(2>  F*ishing  permitted  during  daylight 
hours  only. 

(3)' A  daily  permit  ($1.00»  is  required 
by  the  Mississippi  Game  and  Pish  Com- 
mission to  fish  in  Bluff  and  Loakfoma 
Lakes  and  tail  waters  of  the  spillways. 

(4>  No  limb  lines  c»-  limb  hooks  are 
permitted  in  Bluff  &nd  Loakfoma  Lakes. 

(5)  All  trotlines  will  be  removed  from 
the  refuge  by  the  close  of  the  refuge  fish- 
ing season.  * 

(6)  Private  boats  may  not  be  left  over- 
night on  the  refuge, 

(7  >  Snag  lines  prohibited. 
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YAZOO  NATIONAL  WILDLIFE  REFUGE 

S[>ort  fishing  on  the  Yazoo  National 
Wildlife  Refuge,  HoUandale.  Mississippi, 
is  suspended  during  the  1977  season  due 
to  inadequate  fishing  opportunities. 

North  Carolina 

mattamuskeet  national  wildlife 

REFUGE 

Sport  fishing,  bow  fishing,  and  herring 
dipping  on  the  Mattamuskeet  National 
Wildlife  Refuge  are  permitted  only  on 
the  areas  designated  by  signs  eis  open. 
These  open  areas,  comprising  40,000 
acres,  are  delineated  on  a  map  available 
at  the  refuge  headquarters  and  from  the 
ofBce  of  the  Regional  Director,  UJS.  Pish 
and  Wildlife  Service,  17  Executive  Park 
Drive,  NE.,  Atlanta,  Georgia  30329.  These 
activities  shall  be  in  accordance  with  all 
applicable  State  regulations  subject  to 
the  following  special  conditions: 

(1)  Sport  fishing  and  bow  fishing  sea- 
sons extend  from  March  1  through  No- 
vember 1,  except  the  following  areas  are 
open  to  bank  fishing  during  the  entire 
yew. 

(a)  State  Highway  94  Causeway. 

()})  In  the  immediate  vicinity  of  the 
Lake  Landing  water  control  structure. 

(c)  In  the  immediate  vicinity  of  the 
Outfall  Canal  water  control  structure  at 
Mattamuskeet  Lodge. 

(2)  Herring  (alewlfe)  dipping  will  be 
peranitted  from  March  1  through  May  15 
from  the  canal  banks  and  water  control 
structures  in  the  Immediate  vicinity  of 
the  following  locations: 

(a)  Waupoppin  Canal  control  struc- 
ture—daylight hours  only. 

<b)  Outfall  Canal  control  structure — 
daylight  hours  only. 

(c)  Lake  Landing  control  structure — 
except  closed  from  simset  Sunday  to  sun- 
rise Monday;  sunset  Tuesday  to  sunrise 
Wednesday;  sunset  Thursday  to  sunrise 
Friday. 

(3)  Boats  and  outboard  motors  per- 
mitted except  in  areas  posted  closed  to 
motor  boat  use.  Airboats  are  prohibited. 

PEE  DEE  NATIONAL  WILDLIFE  REFUGE 

Sport  fishing  on  the  Pee  Dee  National 
Wildlife  Refuge,  Wadesboro,  North  Caro- 
lixta,  is  permitted  only  on  the  areas  des- 
ignated by  signs  as  open  to  fishing.  These 
open  areas  are  delineated  on  a  map  avail- 
tMe  at  the  refuge  headquarters  and 
from  the  office  of  the  Regional  Director, 
UJ3.  Pish  and  Wildlife  Service,  17  Execu- 
tive Park  Drive,  NE.,  Atlanta,  Georgia 
30329.  Sport  fishing  shall  be  in  accord- 
ance with  all  applicable  State  regula- 
tions subject  to  the  following  special 
conditions : 

(1)  Open  season.  April  1  thi-ough  Sep- 
tember 30  except  Brown  Creek  within 
100  yards  of  the  Brown  Creek  Recreation 
Area  on  U.S.  Highway  52  is  open  year- 
round. 

(2)  Fishing  pennitted  sunrise  to  sun- 
set only. 

<3)  Only  bank  fishing  permitted. 

•  South  Carolina 

tAPE    ROHAIN    national    WILDLIFE    REFUGE 

Sport  fishing  on  the  Bulls  Island  Unit 
of  the  Cape  Remain  National  Wildlife 
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Refuge,  Awendaw,  South  Carolina,  is 
pennitted  only  on  the  areas  designated 
by  signs  as  open  to  fishing.  These  opeti 
areas,  comprising  610  acres,  are  deline- 
ated on  a  map  available  at  the  refuge 
headquarters  and  from  the  office  of  the 
Regional  Director,  U.S.  Pish  and  Wildlife 
Sei;vlce,  17  Executive  Park  Drive,  NB., 
Atlfuita,  Georgia  30329.  Sport  fishing 
shaCil  be  in  accordance  with  all  applicable 
Staite  regulations  subject  to  the  following 
special  conditions : 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  15,  1977 
through  September  30,  1977. 

(B)  Pishing  permitted  during  daylight 
hours  only.  No  oyernight  camping 
allowed. 

(3)  Boats  with  electric  motors  per- 
mitted. Other  motors  prohibited. 

(4)  Boats  must  be  removed  from  the 
refuge  at  the  close  of  each  day. 

CAROLINA     SANDHILLS     NATIONAL     WILDLIFE 
REFUGE 

Sport  fishing  on  the  Carolina  Sand- 
hills National  Wildlife  Refuge,  McBee, 
South  Carolina,  is  permitted  only  on  the 
ar^as  designated  by  signs  as  open  to  fish- 
ing. "Hiese  open  areas,  comprising  ap- 
pr<yxlmately  150  acres,  are  delineated  on 
a  map  available  at  the  refuge  headquar- 
tens  and  from  the  office  of  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
17  Executive  Park  Drive,  NE.,  Atlanta, 
Georgia  30329.  Sport  fishing  shall  be  in 
accordance  with  all  applicable  State 
regulations  subject  to  the  following 
special  conditions: 

(1)  The  sport  fishing  season  on  the 
refuge  extends  year-round  on  Lake  Bee, 
and  the  Black  Creek  Bridge  areas  on 
State  Road  33.  State  Road  145,  and  U.B. 
Highway  1 ;  from  March  14, 1977  through 
October  8,  1977  on  Martin's  Lake,  and 
Pools  A,  B,  C,  D,  G,  and  H;  and  from 
March  14,  1977  through  September  10, 
1977  on  Lake  17  and  Pools  J  and  L. 

<2)  Pishing  permitted  from  official 
local  sunrise  until  one-half  hour  after 
ofliclal  local  sunset. 

(3)  Unpowered  boats  and  boats  with 
electric  motors  permitted  only  in  Lake 
Bee.  Lake  17,  and  Martin's  Lake.  Other 
type  motors  prohibited.  All  other  areas 
are  open  only  for  bank  fishing  within 
posted  areas. 

SANTEE    NATIONAL    WILDLIFE    REFUGE 

Sport  fishing  on  Santee  National  Wild- 
life Refuge  is  permitted  on  all  areas  ex- 
cept for  those  designated  by  signs  as 
being  closed.  The  closed  areas  are  deline- 
ataed  on  a  map  that  is  available  at  refuge 
headquarters  and  from  the  office  of  ttie 
Regional  Director,  U.S.  Fish  and  Wild- 
life Service,  17  Executive  Park  Drive, 
NE.,  AUanta.  Georgia  30329.  Sport  fi^- 
ii^  shall  be  in  accordance  with  aU  appli- 
cable State  regulations  subject  to  the 
f blowing  conditions: 

(1)  Waters  within  all  land  units 
(Cuddo,  Pine  Island,  Bluff,  and  Dingle 
Pond)  are  closed  to  fishing. 

(2)  Cantey  Bay,  Blackbottom,  and 
Savannah  Branch  are  closed  from  No- 
vember 1  to  February  28. 

(3)  Tlie  overnight  mooring  of  boftts 
on  the  refuge  Is  prohibited. 


SAVANNAH    NATIONAL   WILDLIFE    REFUGE 

Sport  fishing  on  the  Savamiah  Na- 
tional Wildlife  Refuge,  Jasper  County, 
HardeevUle,  South  CaroUna,  is  permitted 
only  on  impounded  waters,  tidal  creeks, 
ditches  and  canals  in  an  area  comprising 
13,000  acres  and  delineated  on  a  map 
available  at  the  refuge  headquarters  and 
from  the  office  of  the  Regional  Director. 
U.S.  Fish  and  Wildlife  Service,  17  Exec- 
utive Park  Drive,  N.E.,  Atlanta,  Geor- 
gia 30329.  Sport  fishing  shall  be  in  ac- 
cordance with  all  applicable  State  reg- 
ulations subject  to  the  following  special 
conditions : 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  15,  1977 
through  October  25,  1977. 

(2)  Pishing  Is  permitted  during  day- 
light hours  only. 

(3)  Outboard  motors  prohibited  in 
impoimded  waters. 

(4)  Tidal  creeks  may  be  fished  from 
boat  only  from  February  1  through 
October  25. 

(5)  Rod  and  reel,  pole  and  line,  arti- 
ficial and  Uve  baits  permitted. 

(6)  All  areas  posted  with  "closed 
area  signs"  are  closed  to  all  activities  in- 
cluding fishing. 

Tennessee 

cross  creeks  national  wildlife  refuge 

Sport  fishing  on  the  Cross  Creeks  Na- 
tional Wildlife  Refuge,  Dover,  Tennes- 
see, is  permitted  only  on  areas  designat- 
ed by  signs  as  open  to  fishing.  These 
open  areas,  comprising  3,260  acres,  are 
delineated  on  a  map  that  is  available 
at  the  refuge  headquarters  and  from  the 
office  of  the  Regional  Director,  U.S.  Pish 
and  Wildlife  Service,  17  Executive  Park 
Drive,  N.E.,  Atlanta,  Ge<~rgia  30329. 
Sport  fishing  shall  he  in  accordance  with 
all  aiHJlicable  State  regulations  subject 
to  the  fallowing  special  conditions: 

(1)  The  open  season  on  refuge  waters 
is  April  1  through  September  15,  1977 
except  the  season  is  year-round  on 
Barkley  Lake. 

(2)  Pishing  is  peiinitted  from  30  min- 
utes before  sunrise  until  30  minutes  after 
sunset,  except  fishing  permitted  24  hours 
per  day  on  Barkley  Lake. 

(3)  Outboard  motor  size  is  limited  to 
6  horsepower  or  less,  except  motor  size 
is  not  restricted  on  Barkley  Lake. 

(4)  Methods  of  fishing  the  two  reser- 
voirs and  impoundments  are  limited  to 
hand  fishing  with  rod  and  reel  and /or 
pole  and  line. 

(5)  Overnight  camping  and  or  over- 
night mooring  of  boats  are  prohibited  on 
the  refuge. 

HATCHIE  national  WILDLIFE   REFUGE 

Sport  fishing  on  the  Hatchie  National 
Wildlife  Refuge,  Brownsville,  Tennessee, 
is  permitted  on  aU  waters  within  the 
refuge     boundaiT     unless     designated 
otherwise.  These  open  areas,  comprising 
100  acres,  are  delineated  on  a  map  avail- 
able  at   the   refuge  headquarters   and 
from  the  Regional  Director,  U.S.  Pish  i 
and  WUdllfe  Service,  17  Executive  Park    i 
Drive,    N.E.,    Atlanta,    Georgia    30329.    J* 
Sport  fishing  shall  be  in  accordance  w^tliy 
all  applicable  State  regulations  subjett^ 
to  the  following  special  conditions: 
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il)  The  sport  fishing  seascm  on  the 
refuge  extends  from  April  1,  1977 
through  October  31.  1977. 

(2)  Pishing  permitted  during  daylight 
hours  only. 

(3)  Boats  powered  with  electric  out- 
board motors  are  permitted.  GasoUne 
outboard  motors  are  prohibited. 

(4)  Methods  of  fishing  are  limited 
to  pole  and  line  or  rod  and  reeL 

(5)  Boats  must  be  removed  from  refuge 
no  later  than  Noveml>er  7. 

REELFOOT  NATIONAL  WILDLIFI  REFUGE 

Sport  fishing  on  the  Reelfoot  Nation- 
al Wildlife  Refuge,  Samburg.  Tennessee, 
is  permitted  only  on  the  areas  designated 
by  signs  as  open  to  fishing.  "Hiese  open 
areas,  comprising  9.092  acres,  are  de- 
lineated on  a  map  available  at  the  refuge 
headquarters  and  from  the  c^ce  of  the 
Regional  Director.  U.S.  Pish  and  WUdllfe 
Service,  17  Executive  Park  Drive.  N.E.. 
Atlanta,  Georgia  30329.  Sport  fishing 
shall  be  in  accwdance  with  all  appli- 
cable State  regulations  subject  to  the 
following  special  conditions: 


(1)  The  fishing  season  on  that  portion 
of  the  refuge  located  north  of  Upper 
Blue  Basin  extends  from  February  15. 
1977  through  October  23,  1977.  The  fish- 
ing season  on  that  portion  of  the  refuge 
located  south  of  Upper  Blue  Basin  ex- 
tends from  January  21,  1977  until  the 
day  preceding  opening  of  the  1977  water- 
fowl season. 

(2)  Pishing  with  bows  and  arrows  is 
prohibited  at  all  times. 

(3)  Boats  with  motors  of  not  more 
than  10  horsepower  may  be  used. 

(4)  Public  use  of  the  refuge  is  limited 
to  the  hours  between  sunrise  and  sun- 
set unless  otherwise  provided  by  a  refuge 
permit. 

LAKE    ISOM    NATIONAL    WILDLIFE    REFUGE 

Sport  fishing  on  the  Lake  Isom  Na- 
tional WildUfe  Refuge,  Tennessee,  is  per- 
mitted only  on  the  areas  designated  by 
signs  as  open  to  fishing.  ITiese  wen 
areas,  comprising  750  acres,  are  delin- 
eated CHI  a  map  available  at  the  refuge 
headquarters  and  from  the  office  of  the 
Regional  Director.  US.  Pish  and  Wildlife 


Ser\ice.  17  Executive  Park  Drive,  N.E., 
Atlanta,  Georgia  30329.  Sport  fishing 
shall  be  in  accordance  with  all  applicable 
State  regulations  subject  to  the  following 
special  conditions: 

(1)  The  sport  fishing  season  on  the 
refuge  extends  from  March  16,  1977 
through  September  30.  1977. 

(2)  Pishing  with  bows  and  arrows  is 
prohibited. 

(3)  Boats  with  motors  of  not  more 
than  6  horsepower  may  be  used. 

(4)  PubUc  use  of  the  refuge  is  limited 
to  the  hours  between  sunrise  and  sun- 
set unless  otherwise  provided  for  by  a 
refuge  permit,       . 

The  provisions  of  these  sp>ecial  regula- 
tions supplement  ^<^e  regulations  which 
govern  fishing  on  wUdUf e  refuge  areas 
generally  which  are  set  forth  in  Title  50. 
Code  of  Federal  Regulations.  Part  33. 
and  are  effective  through  December  31, 
1977. 

Ray  R.  Vaughk, 
Deputy  ReffioneU  Director. 
U.S.  Fish  and  Wildlife  Service. 

January  11,  1977. 

[FR  Doc.77-2493   Filed    1  25-77;8:45   am] 
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proposed  rules 


This  section  of  th«  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  iMimnce  of  rulec  aftd  regulations.  The  purpose  of 
these  notices  Is  to  give  interested  persons  an  opportunity  to  participate  In  the  rule  making  prior  to  the  adoption  of  tt>e  final  rules. 


SMALL  BUSINESS 
ADMINISTRATION 

[  13  CFR  Part  121  ] 

SMALL  BUSINESS  SIZE  STANDARDS 

Definition  of  Small  Business  for  Industry 
No.  2522,  and  Industry  No.  2591,  for 
Purpose  of  Bidding  on  Government  Pro- 
curements 

Notice  is  hereby  given  that  the  Small 
Business  Administpation  proposes  to  in- 
crease the  definition  of  a  small  business 
for  Industry  No.  2522,  Metal  Office 
Furniture;  and  Industry  No.  2591, 
Drapery  Hardware  and  Window  Blinds 
and  Shades,  ftrom  "number  of  employees" 
not  exceeding  500  persons,  to  "number  of 
employees"  not  exceeding  750  persons. 

A  review  of  the  size  structure  of  the 
13  industries  in  Major  Group  25,  Furni- 
ture and  Fixtures,  reveals  that  In  the 
above  industries  manufacturers  that 
quality  as  small  business  under  the  cur- 
rently effective  500 -employee  size  stand- 
ard for  such  industries  account  for  a 
significantly  smaller  percentage  of  the 
total  sales  of  that  industry  than  that 
accounted  for  by  the  small  businesses  in 
the  other  11  Industries  in  the  group. 

Under  such  circumstances  it  Is  pro- 
posed to  revise  Schedule  B  of  Part  121, 
Chapter  I.  Title  13  of  the  Code  of  Fed- 
eral Regulations  by  inserting  immedi- 
ately after  Major  Group  22,  Textile  Mill 
Products,  a  new  Major  Group  25,  Furni- 
ture and  Fixtures,  to  read  as  follows: 


Ceaaiu  Employ- 

elaa^-  meut  size 

calion       Iii'Insiry  or  (.bs.'iorproiliiota       standard 
code  (number  of 

employees) 


HAJOB  OROUP  as— rVIRNITVRB  AND  HXTVRES 


2522    Metal  office  furniture 

2591    Drapery   bsirdware  and  win- 
dow blinds  and  sliaiies 


7SfO 

750 


Interested  parties  may  file  with  the 
Small  Business  Administration,  on  or 
before  February  25.  1977,  written  state- 
ments of  facts,  opinions,  or  arguments 
concerning  the  proposal.  All  correspond- 
ence shall  be  addressed  to: 

WlUlam  L.  Pelllngtoi),  Director,  Size  Stand- 
ards Dlvlfilon.  Small  Business  Administra- 
tion, 1441  li  Street,  N.W.,  Washington.  D.C. 
20416. 

(Catalog  of  Federal  Domestic  As.sistar.ce  Pro- 
gram No.  59.009,  Procurement  Assistance  to 
SmaU  Business.) 

Dated:  January  14, 1977. 

Mitchell  P.  Kobelinski. 
|niDoc.77-a5a3  PUed  l-25-77;8;45  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[17  CFR  Part  240] 

IRel.  No.  34-13185;  File  No.  87-671) 

QUESTIONABLE  OR  ILLEGAL  CORPORATE 
PAYMENTS  AND  PRACTICES 

Prpposed  Promotion  of  Reliability  of  Finan- 
cial Information  and  Prevention  of 
Concealment 

The  Securities  and  Exchange  Conunia- 
sion  today  announced  a  series  of  rule- 
making proposals  designed  further  to 
promote  the  reliability  and  completeness 
of  the  financial  information  which  is- 
suers are  required  to  file  with  the  Cora- 
mission  pursuant  to  the  Securities  Ex- 
change Act  of  1934.  These  proposals 
would  require  each  issuer  registered  pur- 
stiant  to  Section  12  of  the  Securities  Ex- 
change Act,  or  required  to  file  periodic 
rQX)rts  pursuant  to  section  15(d),  to: 

(.1)  Maintain  books  and  records  accurately 
refiecting  the  traiosactions  and  dispositions 
of  .a.ssets  of  the  tssuer;  and 

<2)  Maintain  an  adequate  system  of  inier- 
nai  accounting  controls  designed  to  provide 
ret^onable  asstirance  that  specified  objectl'. 
are  satisfied. 


concerning  such  payments  frequently 
entails  the  falsification  of  records  and 
the  deception  of  auditors. 

Because  of  the  unique  significance  of 
■  such  payments  in  the  evaluation  of  the 
competence  and  integrity  of  corporate 
management,  the  Commissirai  is  also 
proposing  to  require  disclosure,  in  con- 
nection with  any  proxy  solicitation  or 
information  statement  pursuant  to 
Regulation  14A  imder  the  Securities  Ex- 
change Act,  of  the  facts  pertaining  to 
the  involvement  of  any  ofiBcer  or  direc- 
tor in  such  corporate  payments,  and  of 
any  corporate  policy  concerning  such 
matters.'- 

BACKGROUND 


T 

r  to 


la  addition,  the  Commission,  in  order 
protect  the  reliability  of  financial  infor- 
mation required  to  be  filed  pursuant  to 
the  federal  securities  laws  and  to  protect 
the  integrity  of  the  independent  audit  of 
issuer  financial  statements  required  tin- 
der existing  Commission  rules,  is  propos- 
ing rules  which  woiild  explicitly 

(1)  Prohibit  the  falsification  of  an  Issuer's 
at^countlng  records;  and 

(2)  Prohibit  the  officers,  directors,  or 
BlKKkholders  of  an  Issuer  from  making  false, 
misleading  or  incomplete  statements  to  an 
accountant  engaged  in  an  examination  of 
the  issuer. 

Although,  as  discussed  herein,  the  Com- 
mission's authority  to  promulgate  rules 
of  this  nature  does  not  rest  solely  On 
Section  13  of  the  Securities  Exchange 
Act,  these  rules,  if  adopted,  would  be 
codified  in  a  new  Regulation  13B,  en- 
titled "Accuracy  of  Books,  Records,  and 
Reports." 

The  Commission  believes  that  these 
proposals,  while  not  directed  solely  to 
the  problem  of  questionable  or  illegal 
corporate  payments  and  practices,  would 
serve  to  create  a  climate  which  would 
^gnlficantly  discourage  repetition  of  the 
serious  abuses  which  the  Commission  has 
uncovered  in  this  area.  The  Commission's 
experience  has  indicated  that  improper 
corporate  payments  are  rarely  reflected 
correctly  in  the  corporate  books  and  rec- 
ords and.  Indeed,  are  often  symptomatic 
of  a  failiu^  in  the  system  of  corporate 
internal  accounting  controls.  In  addi- 
tion, the  need  to  suppress  information 
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sginning  in  1973,  as  a  result  of  the 
work  of  the  OflQce  of  the  Watergate  Spe- 
cial Prosecutor,  the  Commission  became 
aware  of  a  pattern  of  conduct  involving 
the  use  of  corporate  fimds  for  illegal  do- 
mestic political  contributions.  Because 
these  activities  Involved  matters  of  sig- 
nificance to  public  investors,  the  non- 
disclosure of  which  entail  violations  of 
the  federal  securities  laws,  on  March  8. 
1974,  the  Commission  published  a  state- 
ment expressing  the  views  of  its  Division 
of  Corporation  Finance  concerning  dis- 
closure of  these  matters  in  public  filings. 
See  SeciU'ities  Act  Release  No.  5466 
'Mar.  8.  1974). 

Subsequent  Commission  investigations 
revealed  that  instances  of  imdisclosed 
questionable  or  illegal  corporate  pay- 
ments— both  domestic  and  foreign — 
were  indeed  widespread  and  represented 
a  serious  breach  in  both  the  operation  of 
the  Commission's  system  of  corporate 
disclosure  and.  correspondingly,  in  pub- 
lic confidence  in  the  integrity  of  the  sys- 
tem of  capital  formation.  On  May  12. 
1976,  the  Commission  submitted  to  the 
Senate  Banking,  Housing  and  Urban  Af- 
fairs Committee  a  detailed  "Report  on 
Questionable  and  Illegal  Corporate  Pay- 
ments and  Practices"  ("May  12  Re- 
port") .  That  report  describes  and  ana- 
lyzes the  history  of  the  Commission's 
activities  concerning  improper  corporate 
payments  and  outlines  the  legislative 
and  other  responses  which  the  Com- 
mission, based  on  its  experience,  rec- 
ommended to  remedy  these  problems. 
One  of  the  key  conclusions  drawn  in 
the  May  12  Report  was  that: 


^  It  should  be  noted  that,  in  large  mea.sure. 
the  proposals  herein  codify  existing  law 
rather  than  create  new  obligations.  One  who, 
for  example,  falsifies  corporate  records  or  de- 
ceives corporate  auditors  would,  depending 
on  the  facts  and  circumstances  involved, 
have  engaged  under  present  law  In  a  viola- 
tion of  the  antlfraud  provisions  of  the  fed- 
eral securities  laws.  Likewise,  disclosure  of 
the  Items  proposed  to  be  Included  expressly 
In  Schedule  14A  would.  If  material,  be  re- 
quired under  existing  law. 


The  almost  imiversal  cbaracterl8tic  of  the 
cases  reviewed  to  date  by  tbe  Commission 
has  been  the  apparent  frustration  of  our  sya- 
tern  of  corporate  accountaUUty  which  bu 
been  designed  to  assure  that  there  Is  a  prop- 
er accounting  of  the  tise  of  corporate  funds 
and  that  documents  filed  with  the  Commis- 
sion and  clrciUated  to  shareholders  do  not 
omit  or  misrepresent  material  facts.  MUUons 
of  dollars  of  funds  have  been  lnacctu*ately 
recorded  In  corporate  books  to  facilitate  the 
making  of  questionable  payments.  Such  fal- 
sification of  records  has  been  known  to  cor- 
porate employees  and  often  to  top  manage- 
ment, but  often  has  been  concealed  from 
outside  auditors  and  cotmsel  and  outside 
dlrectOTS. 

Accordingly,  the  primary  thrust  of  our  ac- 
tions has  been  to  restore  the  eflBcacy  of  the 
system  of  corporate  accountability  and  to 
encourage  the  boards  of  directors  to  exercise 
their  authority  to  deal  with  the  Issue.  May 
12  Rep<Mt  at  a. 

On  the  basis  of  the  conclusions  in  the 
May  12  Report,  the  Commission,  in  addi- 
tion to  pursuing  its  enf  carcement  and  dis- 
closure programs  actively,  proposed  a 
2-pronged  approach  to  prevent  ftirther 
such  abtises.  First,  the  Commission  rec- 
ommended that  Congress  enact  legisla- 
tion aimed  expressly  at  enhancing  the 
acctiracy  of  the  corporate  books  and  rec- 
ords and  the  reliability  of  the  audit  proc- 
ess which  constitute  the  foundations  of 
the  system  of  corporate  disclosure. 
Specifically,  the  Ccmmiission  proposed 
legislation  which  would : 

( 1 )  Require  Issuers  to  make  and  keep  accu- 
rate books  and  records: 

(2)  require  Issuers  to  devise  and  maintain 
a  system  of  Internal  accounting  controls 
meeting  the  objectives  articulated  by  the 
American  Institute  of  Certified  Public  Ac- 
countants in  Statement  on  Auditing  Stand- 
ards No.  1.  Section  320.38  (1978); 

(3)  prohibit  the  falsification  of  corporate 
accounting  records;  and 

(4)  prohibit  the  making  of  false,  mislead- 
ing, or  Incomplete  statements  to  an  account- 
ant In  connection  with  any  examination  or 
audit. 

The  second  prong  of  toe  Commission's 
stiggested  attack  on  the  problem  of  ques- 
tionable and  illegal  corporate  payments 
involved  strengthening  the  independence 
and  vitality  of  corporate  boards  of  direc- 
tors by  requiring  that  cc»npanies  main- 
tain audit  committees  comprised  of  inde- 
pendent directors  and  by  encouraging 
the  separation  of  the  fimctlons  of  inde- 
pendent corporate  counsel  and  director. 
In  the  May  12  Report,  the  Commission 
proposed  that,  at  least  initistlly,  these 
principles  could  best  be  Implemented  by 
amendment  to  the  listing  requirements 
of  the  New  York  Stock  Exchange  and 
the  rules  of  the  other  self-regtUatory 
organizations,  rather  than  by  direct 
Commission  action.' 
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Senator  Proxmlre,  Chairman  of  the 
Senate  Committee  on  Banking.  Housing 
and  Urban  Affairs,  Introduced,  as  S.  3418, 
the  Commission's  legislative  prcHMxal. 
and  held  liearings  on  that  and  other  bills 
related  to  the  problem  of  illicit  corporate 
foreign  payments.*  Ultimately,  the  Com- 
mittee referred  a  bill  to  the  Senate 
floor — S.  3664 — ^whlch  embodied  all  of 
the  CcMnmissitxi's  legislative  recommen- 
dations (as  well  as  co-tain  other  pro- 
posals) .'  On  September  15. 1976.  the  Sen- 
ate, by  a  vote  of  88-0  imanlmously  passed 
S.  3664.  The  House  of  Reix^sentatlves, 
however,  was  imable  to  comidete  work  on 
this  legislation  bef(H^  adjournment  sine 
die  on  October  2.  1976. 

The  Commission  continues  to  believe 
that  Congressional  action  on  the  legis- 
lation which  it  proposed  in  the  May  12 
Report  wotild  be  the  most  desirable 
means  of  demonstrating  a  national  com- 
mitment to  ending  the  types  of  corpo- 
rate misconduct,  and  defiance  of  the 
recordkeeping  systems  on  which  disclo- 
sure imder  the  securities  laws  is  pre- 
mised, which  the  Conmiission's  investi- 
gatioiis  have  imcovered.*  The  Commis- 
sion also  believes  that  the  seriotis  abuses 
which  its  May  12  Report  and  subsequent 
activities  have  disclosed  require  prompt 
remedial  action  and  has  never  taken  the 
position  that  legislation  is  the  sole  means 
by  which  the  substantive  goals  of  its  pro- 
posals could  be  effected.  Indeed,  the 
Commission  believes  that  the  close  rela- 
tionship between  the  objectives  which 
Congress,  in  1934,  sought  to  accomplish 
by  enactment  of  the  Seciuities  Exchange 
Act  and  the  substance  of  its  legislative 
proposals  places  those  proposals  within 
the  reach  of  the  Commission's  general 
rulemaking  authority  under  section  23 
<a)  of  the  Securities  Exchange  Act.  Ac- 
cordingly, the  Commission  is  today  pub- 
lishing for  comment  nUemaking 
proposals  which  would  accomplish  the 
objectives  of  its  earlier  legislative 
recommendation. 

Maintenancb  or  Accurate  Corporate 
Books  and  Records  and  an  Attendant 
System  or  Internal  Accounting  Con- 
trol 

The  Commission  has  found  that  im- 
proper and  undisclosed  expenditures  of 


>  Exhibit  D  to  the  May  12  Report  Is  a  letter. 
dated  May  11,  1976,  from  Chairman  Hills  to 
Exchange  Chairman  Batten  suggesting  that 
the  New  York  Stock  Exchange  ("NYSE")  con- 
sider action  of  this  nature.  Subsequently,  on 
Sep-tember  7. 1976,  the  NYSE  circulated  a  pro- 
posal requiring  listed  domestic  (but  not  for- 
eign) laauers  to  establish  Independent  audit 
committees  and.  on  January  6.  1977,  took 
final  action  thereon.  The  Commission,  pur- 
suant to  Section  19(b)  of  the  Securities  Ex- 
change Act,  will  formally  consider  the  terms 


4866 

corporate  assets  are  frequently  accom- 
panied by  Inaccurate  maintenance,  or 
outright  falsification,  ci  corporate  ac- 
cotmthig  records  and,  similarly,  failure 
in  the  internal  controls  system  designed 
to  insure  the  accuracy  of  corporate  rec- 
ords and  the  utilization  of  assets  solely 
for  proper  purposes.  In  this  regard,  the 
May  12  Report  states: 

|M]oet  of  the  Instances  of  reported  abtiae 
also  Involved  some  falxiflcation  of  corporate 
records  or  the  maintenance  of  records  that 
appear  to  be  Inadequate.  In  many  of  the  re- 
ports submitted  voluntarUy  by  corporations, 
the  description  of  the  payments  and  their 
documentation  ai^>ears  to  have  been  inade- 
quate to  pernvlt  ready  Identification  or  verl- 
flcatlon  of  the  purpose  of  the  payments. 
Similarly,  the  reports  the  Commission  ob- 
tained as  a  result  of  enforcement  actions  dis- 
close flagrant  Instances  of  abuse  of  the  sys- 
tem of  corporate  accountabUlty.  Including 
the  establishment  and  maintenance  of  sub- 
stantial off-book  funds  that  were  used  for 
various  purposes,  some  questionable  and 
some  clearly  Illegal. 

Many  of  the  defects  and  evasions  of  the  • 
system  of  financial  accountabUlty  repre- 
sented Intentional  attempts  to  conceal  cer- 
tain activities.  Not  surprisingly,  corporate 
officials  are  unlikely  to  engage  in  question- 
able or  illegal  conduct  and  simultaneously 
reflect  It  accurately  on  corporate  books  and 
records.  We  regard  this  to  t>e  a  algnlflcaat 
point,  and  one  that  Is  central  to  (remedial 
measures] .  May  12  Report  at  41-42. 

a.  Maintenance  o/  accurate  records. 
In  light  of  these  findings,  the  Commis- 
sion Is  proposing  for  comment  new  Se- 
curities Exchange  Act  Rule  13b-l  which 
would  require  every  issuer  registered 
with  the  Commission  pursuant  to  Sec- 
tions 12  or  15(d)  of  the  SeciU'ities  Ex- 
change Act  to  make  and  keep  books, 
records,  and  accounts  which  accurately 
and  fairly*  reflect  the  transactions  of 
the  issuer  and  the  dispositions  of  its  as- 


and  conditions  of  the  Exchange's  proposal, 
after  opportunity  for  public  comment. 

To  date,  neither  the  NYSE  nor  the  other 
self -regulatory  (H-ganlzations  have  taken  ac- 
tion with  respect  to  the  Commission's  sug- 
gestion that  consideration  be  given  to 
"whether  members  oi  law  firms  which  have 
the  responstbUlty  of  advising  the  corporation, 
including  the  board,  should  also  serve  as 
members  of  that  board  of  directors."  May  12 
Report  at  67  and  at  ExhU>lt  D,  p.  2. 

'  Hearings  Before  the  (Committee  on  Bank- 
ing, Housing  and  TTrban  Affairs  17.8.  Senate, 
on  S.  3133.  S.  3379.  and  S.  3418.  94th  Cong. 
2d  Sees.  (May  18,  1978) . 

«See  S.  Rep.  No.  04-1031,  Mth  Cong.  3d 
Sees.  (1976). 

5  Of.  May  12  Report  at  67:  (Tlbe  question 
of  Illegal  or  questionable  payments  Is  obvi- 
ously a  matter  of  national  and  International 
concern,  and  legislation  In  this  area  Is  desir- 
able In  order  to  demonstrate  clear  Congres- 
sional policy  with  respect  to  a  thorny  and 
controversial  problem. 


*In  connection  with  Congressional  con- 
sideration of  8.  3418  and  its  progeny,  some 
concern  was  expressed  over  whether  the 
phrase  "accurately  and  fairly"  In  the  legis- 
lation connoted  an  unattainable  meuure  of 
exactitude.  As  the  Senate  Banking,  Housing 
and  Urban  Affairs  Committee  obaerved: 

The  term  "accurately"  in  (S.  98641  does 
not  mean  exact  prectslcm  as  measured  by 
some  abstract  principle.  Bather,  it  means 
that  an  Issuer's  records  should  reflect  trans- 
actions m  conformity  with  accepted  meth- 
ods of  recording  economic  events.  Thus,  for 
example,  recording  depreciation  In  a  man- 
ner permitted  by  the  Internal  Revenue  Code 
may  not  be  a  precise  measurement,  but  it  la 
nevertbeleas  clearly  a  permissible  one  within 
the  intent  of  [this  requirement].  8.  Bep.  No. 
94-1031.  supra,  at  11. 

The  Commission  agrees  with  this  observa- 
tion. Moreover,  the  Commlaatoa  beltevea 
that  to  require  a  leaser  standard  in  defining 
the  obligation  to  keep  books  and  records 
could  lead  to  the  argument  that  (alsiaca- 
tlons  or  omissions  below  a  certain  dollar 
amount  may  be  tolerated. 
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sets.'  The  Commissi^  believes  that  such 
a  rule  will  discourage  the  types  of  mis- 
conduct which  thrive  in  the  absence  of 
adequate  recordkeeping. 

The  Commission's  authority  to  pro- 
mulgate such  a  rule  under  existing  law, 
and  the  obligation  to  maintain  accurate 
books  and  records,  stems  from  the  re- 
porting requirements  of  the  federal  se- 
curities laws."  Section  12(b)(1)  of  the 
Securities  Exchange  Act,  for  example, 
permits  registration  of  issuers  only  upon 
the  filing  with  the  Commission  of  such 
information  as  the  Commission  may  re- 
quire, as  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors,  in  respect  of,  among  other 
things: 

^'\*^(A)    the  organization,  financial  structure 
and  nature  of  the  business: 

•  •  *  •  * 

(J)  balance  sheets  for  not  more  than  the 
three  preceding  fiscal  years,  certified  If  re- 
quired by  the  rules  and  regulations  of  the 
Commission  by  Independent  public  account- 
ants; 

(Ki  pnsnt  and  loss  statements  for  not 
more  than  the  three  preceding  fiscal  years, 
certified  If  required  by  the  rules  and  regula- 
tions of  the  CommlssioD,  by  Independent 
public  accountants:  and 

(L)  aay  further  financial  statements  which 
the  Commission  may  deem  necessary  or  ap- 
propriate for  the  protection  of  Investors. 

Likewise,  section  13(a)  authorizes  the 
Commission  to  compel  the  filing  of  an- 
nual reports,  certified  bj^  independent 
pubUc  accountants  if  the  Commission 
so  requires,  and  other  information  nec- 
essary to  up-date  section  12  registration 
statements."  The  Commission's  activities 


'  In  proposing  this  language  In  the  May  12 
Itoport,  the  Commission  did  not,  of  course, 
Intend  the  phrase  "dispositions  of  its  assets" 
u  In  any  sense  a  limitation  on  the  scope  of 
the  requirement  that  accurate  books  and 
records  be  maintained.  The  Issuer's  respon- 
sibility to  keep  records  correctly  reflecting 
the  status  of  its  liabilities  and  equities  la  no 
less  than  its  obligation  to  maintain  such 
records  concernlfig  »ts  assets.  The  word 
"transactions"  In  the  proposal  encompasses 
accuracy  in  accounts  of  every  character,  and 
tbe  phrase  "disposition  of  Its  assets"  was 
added  simply  to  reflect  the  fact  that  the 
abuses  outlined  In  the  May  12  Report  In- 
volved almost  exclusively  Improper  account- 
ing for  assets.  In  any  event,  proposed  Rule 
13b-l  Is  Intended  to  require  accuracy 
throughout  an  Issuer's  accounting  records. 

•See  S.  Rep.  No.  94-1031,  supra,  at  II. 

*In  this  regard  section  13(b)  authorizes 
the  Conunlsslon  to  prescribe  the  form  or 
forms  In  which  the  required  Information 
shall  be  set  forth,  the  Items  or  details  to  be 
abown  in  the  balance  sheet  and  the  earning 
statement,  and  tbe  methods  to  be  followed 
In  the  preparation  of  reports.  In  the  appraisal 
or  valuation  of  assets  and  llabUltles,  In  the 
determination  of  depreciation  and  deple- 
tion. In  the  dUTerentlatlon  of  recurring  and 
nonrecurring  Income.  In  the  differentiation 
of  Investment  and  operating  Income,  and  In 
JQie  preparation,  where  the  Conunlsslon 
leems  It  necessary  or  desirable,  of  separate 
and /or  consolidated  balance  sheets  or  In- 
cooM  accounts  of  any  person  directly  or  In- 
directly controUlng  or  controlled  by  tbe  Is- 
suer, or  any  person  under  direct  or  Indirect 
common  oontrol  with  the  Issuer  *  *  *. 


PROPOSED  RUIES 

concerning  questionable  or  illegal  cor- 
porate payments  and  practices  hafe 
demonstrated  a  connection  between  the 
failure  to  disclose  such  misconduct  In 
reports  filed  pursuant  to  section  12,  and 
13.  15(d)  and  the  failure  to  maintain 
reliable  and  auditable  corporate  records. 
Accordingly,  rules  such  as  proposed  Rule 
J3b-1  constitute  "such  rules  and  regu- 
lations as  may  be  necessary  or  appro- 
Ipriate  to  implement  the  provisions  of 
I  the  Exchange  Act]"  section  23(a)(1). 
Absent  reliable  underlying  corporate  rec- 
ords, the  preparation  of  financial  state- 
ments in  accordance  with  generally  ac- 
cepted accounting  principles  would  be 
extremely  diflBcult. 

b.  Maintenance  of  a  system  of  internal 
accounting  controls.  Proposed  Rule 
13b-2,  which  requires  management  to 
idevise  and  maintain  a  system  of  inter- 
nal accounting  controls,  is  closely  related 
to  proposed  Rule  13b-l  in  both  purpose 
end  statutory  foundation.  The  reliability 
pf  corporate  records  is  dependent  on  the 
effectiveness  of  the  procedures  adopted 
ko  insure  that  corporate  transactions  are, 
^n  fact,  reflected  in  those  records  and, 
conversely,  to  insure  that  assets  are  not 
exposed  to  unauthorized  access  and  use. 
Accordingly,  proposed  Rule  I3b-2  would 
require  that  issuers  filing  reports  pursu- 
ant to  sections  12  or  15(d)  of  the  Seco- 
jTities  Exchange  Act  maintain  an  ade- 
quate system  of  internal  accounting  con- 
trols sufficient  to  provide  reasonable  as- 
surance that: 

^  (a)  transactions  are  executed  In  accord- 
ance with  management's  general  or  specltc 
authorization; 

(b)  transactions  are  recorded  as  necessary 
(1)  to  permit  preparation  of  financial  state- 
ments in  conformity  with  generally  accepted 
accounting  principles  or  any  other  criteria 
applicable  to  such  statements  and,  (2)  to 
jmalntaln  accountability  for  assets; 

(c)  access  to  assets  Is  permitted  only  In 
accordance  with  management's  autborlaa- 
itlon;  and 

(d)  the  recorded  accountability  for  asserts 
Is  compared  with  the  existing  assets  at  re»- 
ponable  Intervals  and  appropriate  action  is 
taken  with  respect  to  any  differences. 

These  proposed  objectives  for  a  system 
bf  internal  accounting  controls  have  been 
drawn  from  the  objectives  of  such  a 
system  defined  by  the  American  InstS- 
tute  of  Certified  Public  Accountants  In 
Statement  on  Auditing  Standards  No.  1, 
Section  320.28  (1973).  The  Commission 
believes  that  these  goals  provide  a  rea- 
sonable basis  for  the  implementation  of 
the  required  system  of  controls,  and  that 
such  objectives  are  already  familiar  to 
the  business  community. 

The  establishment  and  maintenance 
of  a  system  of  internal  controls  is  an 
Important  management  obligation.  A 
fundamental  aspect  of  management's 
stewardship  responsibility  is  to  provide 
shareholders  with  reasonable  assurance 
that  the  business  is  adequately  control- 
led. Additionally,  management  has  a  re- 
sponsibility to  furnish  shareholders  and 
potential  Investors  with  reliable  finan- 
cial information  on  a  timely  basis.  An 
adequate  system  of  internal  accounting 


controls  is  necessary  to  management's 
discharge  of  these  obligations.'" 

Systems  of  controls  will,  of  course, 
vary  from  company  to  company.  The  size 
of  the  business,  diversity  of  operations, 
degree  of  centralization  of  financial  and 
operating  management,  amount  of  con- 
tact by  top  management  with  day-to- 
day operations,  and  numerous  other  cir- 
cumstances are  factors  which  manage- 
ment must  consider  in  establishing  and 
maintaining  an  internal  accounting  con- 
trols system.  The  design  of  any  such  sys- 
tem necessarily  involves  exercise  of  man- 
agement's judgment,  and  entails  the  bal- 
ancing of  the  cost  of  implementing  any 
given  internal  accounting  control  against 
the  benefit  to  be  derived.  By  requiring 
that  a  system  provide  reasonable  assur- 
ance that  the  specified  objectives  are 
met,  the  Commission's  proposed  rule  rec- 
ognizes that  the  issuer  must,  in  good 
faith,  balance  the  costs  and  benefits  as 
they  relate  to  the  circumstances  of  that 
company.  The  definition  of  the  term 
"reasonable  assurance"  in  proposed  Rule 
13b-2  is.  like  the  objectives  for  a  system 
of  internal  accounting  controls,  taken 
from  existing  accounting  literature.  See 
Statement  on  Auditing  Standards  No.  1. 
supra,  section  320.32. 

Although  the  Commission  understands 
that  there  may  be  practical  limitations 
to  the  implementation  of  internal  ac- 
counting controls,"  the  Commission  be- 
lieves that,  despite  the  inherent  limita- 
tions on  a  system  of  internal  accounting 
controls,  all  companies  should  establish 
and  maintain  such  systems.  A  properly 
functioning  system  should  provide  rea- 
sonable assurance  to  investors  that  the 
data  generated  by  that  system  and  em- 
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"The  term  "Internal  accounting  controls" 
does  not  ordinarily  encompass  all  corporate 
policies  and  procedures.  Matters  of  efficiency, 
employee  relations,  and  production  quality 
control,  for  example,  should  not  be  confused 
with  tbe  accounting  controls  established  to 
Insure  the  reliability  of  financial  Informa- 
tion. 

u  Statement  on  Audlthig  Standards  No.  1 
sets  forth  some  of  these  limitations: 

There  are  Inherent  llnUtatlons  that  should 
be  recognized  In  considering  the  potential 
effectiveness  of  any  system  of  accounting 
control.  In  the  performance  of  most  control 
procedures,  there  are  possibilities  for  errors 
arising  from  such  causes  as  misunderstand- 
ing of  Instructions,  mistakes  of  judgment, 
personal  carelessness,  distraction,  or  fatigue. 
Furthermore,  procedures  whose  effectiveness 
depends  on  segregation  of  duties  obviously 
can  be  circumvented  by  coUuslon. 

Similarly,  procedures  designed  to  assure 
the  execution  and  recording  of  transactions 
m  accordance  with  management's  authoriza- 
tions may  be  Ineffective  against  either  errors 
or  irregularities  perpetrated  by  management 
with  respect  to  transactions  or  to  the  esti- 
mates and  judgments  required  In  the  prepa- 
ration of  financial  statements.  In  addition  to 
the  limitations  discussed  above,  any  projec- 
tion of  a  current  evaluation  of  Internal  ac- 
counting control  to  future  periods  Is  subject 
to  the  risk  that  the  procedures  may  become 
Inadequate  because  of  changes  In  conditions 
and  that  the  degree  of  compliance  with  the 
procedures  may  deteriorate.  Statement  on 
Auditing  Standards  No.  1,  supra.  Section 
320.34. 


bodied  in  interim  financial  data  or  an- 
nual financial  statements  fairly  reflect 
the  issuer's  financial  position.  Moreover. 
a  pn^Jerty  functioning  system  of  inter- 
nsj  siccounting  controls,  including 
articulated  policies  relating  to  improper 
payments,  should  significantly  discour- 
age questionable  or  illegal  payments  and 
practices." 

F.«.SIFICATION     OF     ACCOUNTING     RECORDS 

AND  Deception  of  Auditors 

The  Commission  is  also  soliciting 
comment  on  a  rule — proposed  Rule  13b- 
3 — which  would  prohibit  the  falsification 
of  corporate  accounting  records  main- 
tained pursuant  to  proposed  Rule  13b-l. 
and  on  a  rule — proposed  Rule  13b-4 — 
which  would  prohibit  issuer  oflJcers,  di- 
rectors, or  shareholders  from  deceiving 
or  obstructing  accountants  in  the  dis- 
charge of  their  responsibilities  in  con- 
nection with  the  examination  of  the 
financial  statements  of  issuers  subject  to 
Rule  13b-l.  The  Commission  believes 
that  express  prohibitions  of  this  nature, 
while  already  implicit  in  existing  law, 
are  necessary  to  insure  the  effectiveness 
of  the  proposed  corporate  recordkeep- 
ing requirement  and  that  such  prohibi- 
tions uniquely  respond  to  problems 
which  the  Commission's  investigations 
have  disclosed: 

The  most  devastating  disclosure  that  we 
have  uncovered  In  our  recent  experience  with 
illegal  or  questionable  payments  has  been 
tbe  fact  that,  and  the  extent  to  which, 
some  companies  have  falsified  entries  in 
their  own  books  and  records.  A  fundamental 
tenet  of  the  recordkeeping  system  of  Ameri- 
can companies  Is  the  notion  of  corporate 
accountability.  It  seems  clear  that  Investors 
are  entitled  to  rely  on  the  Implicit  repre- 
sentations that  corporations  wUl  account  for 
their  funds  properly  and  will  not  "launder" 
or  otherwise  channel  funds  out  of  or  omit 
to  include  such  funds  In  the  accounting 
system  so  that  there  are  no  checks  posalble 
on  how  much  of  the  corporation's  funds  are 
being  expended  or  whether  In  fact  those 
funds  are  expended  in  the  manner  man- 
agement later  claims. 

Concomitantly,  we  believe  that  any  leg- 
islation In  this  area  should  also  contain  a 
prohibition  against  the  making  of  false  and 
misleading  statements  by  corporate  officials 
or  agents  to  those  persons  conducting  audits 
of  the  company's  books  and  records  and 
financial  operations.  May  12  Report  at  58. 

a.  Prohibition  against  falsification  of 
accounting  records.  Proposed  Rule  13b-3 
would  prohibit  any  person  from  falsify- 
ing corporate  acounting  records  re- 
quired to  be  maintained  pursuant  to  pro- 
posed Rule  13b-l.  The  Commission  be- 
lieves that  such  a  prohibition  is  a  nec- 
essary compliment  to  the  requirement 
that  the  issuer  maintain  accurate  books 
and  records.  In  many  cases,  instances  of 
concealed  corporate  payments  and  off- 
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'=  The  Commission  recognizes  that  no  sys- 
tem of  internal  controls  can.  In  Itself,  pre- 
vent every  kind  of  misconduct  which  the 
Commission  has  encountered  In  this  area.  It 
does  not  follow,  however,  that  a  requirement 
that  such  a  system  be  nudntalned  Is  idle  or 
superflous.  and  the  Commission  believes  that 
effective  systems  of  Internal  accountins;  con- 
trols can  discourage  such  misconduct 
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book  cash  funds  have  resulted  from  the 
activities  of  particular  individuals,  act- 
ing with  or  without  the  knowledge  or  au- 
thorization of  top  management,  to  cause 
such  transactions  to  be  improperly  re- 
flected on  the  corporate  records.  Pro- 
posed Rule  13b-3  would  permit  the  Com- 
mission to  take  action  to  preclude  such 
individuals  from  further  frustrating 
either  the  system  of  corporate  record- 
keeping or  the  broader  system  of  ac- 
countability by  which  management  mon- 
itors the  activities  of  the  entire  array 
of  individuals  entrusted  with  corporate 
assets. 

The  Commission  has  given  considera- 
tion to  certain  facets  of  the  issue,  dis- 
cussed below,  and  has  tentatively  con- 
cluded that  proposed  Rule  13b-3  would 
fall  within  its  authority  to  promulgate 
rules  "necessary  or  appropriate  to  im- 
plement the  provisions  of  ( the  Exchange 
Act>"  section  23(a)(1).  At  the  outset, 
it  must  be  recognized  that,  while  the 
Commission  proposes  to  codify  the  pro- 
hibition in  question  imder  section  13  of 
the  Act.  the  Commission  does  not  rely 
on  that  provision,  in  itself,  to  furnish  a 
complete  foundation  for  the  proposed 
rule.  In  addition  to  the  periodic  report- 
ing requirements,  the  rule  also  is  predi- 
cated upon  sections  10<bi.  14(ai.  20(b> 
and  20<c'  of  the  Act.  The  Commission, 
from  experience  with  the  problems 
treated  in  its  May  12  Report,  has  con- 
cluded that  the  falsification  of  account- 
ing records  has  a  strong  propensity  to 
lead  to  a  variety  of  evils  against  which 
Congress  has  authorized  it  to  take  rule- 
making action  including: 

(1)  The  utilization  of  deceptive  devices, 
such  as  materially  false  statements  or  mate- 
rial omissions,  in  connection  with  the  pur- 
chase cr  sale  of  securities  by  the  means  of 
interstate  commerce; 

(2)  The  filing  of  inaccurate  and  incom- 
plete periodic  and  annual  reports  with  tl.e 
Comm'.ssion: 

(Sl^jThe  soUciation  of  proxies  in  contra- 
vention of  Rule  14a-9.  17  CFR  240.14a-9;  and 

(4)  The  hindrance,  delay,  and  obstruction 
of  the  making  and  filing  of  required  docu- 
ments, reports  and  Information. 

Accordingly,  the  Commission  believes 
that  a  remedial  provision  such  as  pro- 
posed Rule  13b-3  would,  if  adopted,  be 
within  the  scope  of  sections  10(b) ,  13<a) . 
14(at,  and  20(c)  of  the  Act. 

The  Commission  believes  it  appropri- 
ate to  outline  briefly  its  present  views 
concerning  two  issues  related  to  the  scope 
of  Rule  13b-3.  First,  although  section  13 
'a)  authorizes  the  Commission  to  impose 
certain  requirements  upon  issuers,  the 
proposed  rule  would  create  a  prohibition 
appUcable  to  any  person.  The  effects  of  a 
falsification  in  making  reports  required 
under  Section  13  mislefiding  or  incom- 
plete are  not.  of  course,  contingent  on 
the  identity  of  the  wrongdoer  or  on 
whether  he  acts  with  the  knowledge  or 
acquiescence  of  management.  The  falsifi- 
cation of  accounting  records  constitutes 

an  obvious  hindrance  to  the  preparation 
of  required  reports,  the  evil  which  sec- 
tion 20' c>  was  designed  to  prohibit,  and, 
therefore,  section  20(c)  of  the  Act  would 
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permit  the  Commission  to  promulgate  a 
rule  of  this  nature  applicable  to  "any 
director  or  officer  of,  or  any  owmr  of 
any  securities  issued  by,  any  issuer  re- 
quired to  file  any  document,  report  or 
other  information."  While  a  prohibition 
applicable  to  directors,  officers,  or  secu- 
rities holders  might  well  serve  to  encom- 
pass many  of  the  problems  the  Commis- 
sion has  encountered,  the  Commissicm 
thinks  it  desirable  that  the  rule  be 
broadened  to  reach  «my  person  who  en- 
gages in  the  falsification  of  accounting 
records.  This  is  especially  appropriate  in 
Ught  of  section  32<a>  of  the  Securities 
Exchange  Act,  which  provides  criminal 
penalties  for  "any  person  who  willfully 
and  knowingly  makes,  or  causes  to  be 
made,  any  statement  in  aiu'  application, 
report,  or  document  required  to  be  filed 
under  this  title  or  any  rule  or  regulation 
thereunder"  (emphasis  added). 

Likewise,  section  10(b)  of  the  Act  au- 
thorizes the  Commission  to  prohibit  de- 
ceptive devices — regardless  of  by  whom 
employed — in  connection  with  the  pur- 
chase or  s^le  of  securities.  Because  the 
falsification  of  accounting  records,  espe- 
cially in  order  to  conceal  questionable 
corporate  paj'ments.  has  an  unavoidable 
tendency  to  lead  to  the  concealment  of 
material  •informatlwi  frcnn  purchasers 
and  sellers  of  the  issuer's  securities,  and 
to  the  omission  of  such  information  from 
proxy  solicitations,  the  Commission  be- 
lieves that  the  extension  of  proposed 
Rule  13b-3  to  any  person  is  warranted. 
Secsnd,  the  Commission  recognizes 
that  not  every  falsificatjlon  of  an  ac- 
coimting  record  will  necessarily  have  the 
effect  of  causing  a  violation  of  Rule  lOb- 
5  and  section  20(c) .  The  C<Knmission  be- 
lieves, however,  as  stated  above,  that  the 
nexus  between  altered  books  and  these 
violations  is  so  close  as  to  justify  a  rule 
of  the  type  proposed.  An  attempt  to,de- 
fine  a  class  of  "harmless"  falsifications 
would  appear  to  be  futile  and  would  serve 
only  to  provide  a  loophole  for  the 
unscrupulous. 

b.  Prohibition  against  deceptive  or 
misleading  statements  to  auditors.  Pro- 
posed Rule  13b-4  would  prohibit  any  of- 
ficer, director  or  shareholder  of  the  is- 
suer from  making  a  materially  false  or 
misleading  statement,  or  omitting  to 
state  any  material  fact  necessary  to 
make  statements  made  not  misleading, 
to  an  accountant  in  connection  with  an 
audit  of  the  financial  statements  the  is- 
suer or  the  filing  of  required  reports." 
The  purpose  and  authority  for  tliis  pro- 
posal are.  in  large  measure,  similar  to 
those  discussed  in  connection  with  pro- 


■'  The  Commission  Intends  that  this  rule 
would  encompass  the  audit  of  issuer  finan- 
cial statements  by  Independent  accountants: 
the  preparation  of  any  required  reports, 
whether  by  Independent  or  Internal  account- 
ants: the  preparation  of  special  reports  re- 
quired to  be  filed  with  the  Commission,  as. 
for  example,  pursuant  to  judicial  orders  In- 
cident to  Commission  enforcement  proceed- 
ings; and  any  other  examination  conducted 
by  an  accountant  and  culminating  In  the 
filing  of  a  document  with  the  Commission. 
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posed  Rule  l3b-3.  The  accountant's  ex- 
amination of  the  issuer's  financial  state- 
ments is  one  of  the  key  safeguards  to  the 
reliability  of  the  system  of  financial  dis- 
closure: to  the  extent  that  individuals 
hamper  or  frustrate  the  accountant's 
work,  the  reliability  of  that  system  is 
dUuted. 

Although  the  Commission's  legislative 
proposal  would  prohibit  "any  person" 
from  engaging  in  the  types  of  interfer- 
ence with  the  accountant's  work  which 
proposed  Rule  13b-4  proscribes,  the  pro- 
posed rule  itself  extends  only  to  the  In- 
dividuals to  which  section  20<c)  of  the 
Securities  Exchange  Act  applies:  "any 
director  or  oflQcer  of,  or  any  owner  of  any 
securities  issued  by.  any  issuer."  The 
Commission  adheres  to  its  position  that 
a  prohibition  extending  to  "any  person" 
would  be  desirable  and  has  not  con- 
cluded that  it  would  lack  the  authority 
to  promulgate  a  rule  of  that  scope.  The 
Commissioi)  has,  however,  determined 
that,  for  the  present,  a  rule  identical  in 
coverage  to  section  20(c)  would  be  ade- 
quate to  meet  the  abuses  which  it  has 
uncovered  in  this  area,  and  that  rule- 
making action  of  greater  coverage  is  in- 
appropriate." It  must  be  stressed,  how- 
ever, that  the  exclusion  from  the  express 
language  of  proposed  Rule  13b^4  of  low- 
level  corporate  employees  and  persons 
unaffiliated  with  the  issuer  does  not  in- 
dicate that  those  individuals  may  mis- 
lead the  issuer's  accountants  with  im- 
punity. In  appropriate  circumstances, 
the  existing  antifraud  provisions  of  the 
federal  securities  laws,  and  the  concept 
of  aiding  and  abetting,  can  be  invoked 
against  those  who  deceive  the  auditors  of 
a  publicly  held  corporation.  In  this  area, 
as  In  other  areas  where  duties  and  li- 
abilities are  created  under  the  federal 
securities  laws,  case-by-case  balancing 
of  the  needs  of  the  investing  public 
against  the  in  f^  rests  of  those  who  have 
■  engaged  in  conduct  mjurious  to  invest- 
ors is  essential.' 


'•The  fact  that  proposed  Rule  13b-4  Is 
narrower  tn  scope  than  Its  legislative  coun- 
terpart does  not  Indicate  that  the  Commls- 
Blon  has  determined  to  accept  the  position  of 
certain  commentators  who,  in  response  to 
the  Commission's  legislative  proposal,  argued 
that  a  prohibition  applicable  to  third  parties 
would  discourage  such  per3ons  from  respond- 
ing to  requests  for  confirmation  of  account 
balances  or  otherwise  cooperating  with  ac- 
countants. In  this  regard,  the  Senate  report 
on  S.  3664  states : 

By  specifically  prohibiting  material  false 
or  misleading  statements  or  omissions  to 
state  niaterlal  facts  to  auditors,  the  bill  is 
designed  to  encourage  careful  communica- 
tions between  the  audltor^and  persons  from 
whom  the  auditors  seek  Information  in  the 
audit  process  The  Committee  does  not  be- 
lieve that  this  provision  wUl  inhibit  such 
communications  and  intends  that  this  pro- 
hibition is  to  be  directed  only  at  those  who 
fall  to  exercise  due  care  In  furnishing  in- 
formation to  auditors  engaged  In  an  audit,  a 
standard  that  we  believe  represents  what  is 
cuatomarily  expected  in  normal  commerce.  S. 
Rep.  No.  94-1031.  94th  Cong.  2d  Sess.  at  12 

■»Cf  Sections  11  and  12  of  the  Securities 
Act  of  1933.  15  use.  77k  and  77i;  see  H.  Rep. 
No.  66,  73rd  Cong,  ist  Sess.  at  9  (1933). 


PROPOSED  RULES 


It  has  been  suggested  that  any  pro- 
hibition such  as  proj)osed  Rule  13b-4  be 
limited  to  proscribing  misleading  written 
communications  with  auditors.  "Rie 
Commission  believes,  however,  that  such 
a  limitation  would  be  ill-advised.  One  en- 
gaged in  an  audit  of  corporate  books  and 
records  can  be  misled  by  an  oral  mis- 
statement Just  as  by  a  written  one,  and 
the  resulting  injury  to  investors  can  be 
serious.  Moreover,  section  12(2)  of  the 
y  Securities  Act,  and  also  the  several  anti- 
fraud  -provisions  of  the  Securities  Ex- 
change Act,  have  long  been  applied  in 
Commission  and  private  actions  to  oral 
misstatements  without  unusual  or  unin- 
tended consequences. 

Disclosure  Concerning  Questionable 
Payments  in  Proxy  Solicitation 

The  Commission  is  also  proposing 
amendments  to  Schedule  14A  imder  the 
Securities  Exchange  Act  of  1934  to  re- 
quire information  In  proxy  statements 
concerning  the  involvement  of  top  masi- 
agement  in  specified  types  of  questioai- 
able  or  illegal  corporate  payments  or 
transactions  and  concerning  formal  cor- 
porate policies  as  to  such  matters.  Spe- 
cifically, these  amendments  would  add 
two  new  Subitems,  6(d)  (1)  and  6(d)  (2) 
to  Schedule  14A  which  would  deal,  re- 
spectively, with  disclosure  of  questionable 
transactions  and  disclosure  of  corporate 
policies  regarding  such  matters.  As  dis- 
cussed below,  the  Commission  believes 
that  this  type  of  Information  is  partic- 
ularly relevEuit  to  shareholder  proecy 
and  voting  decisions. 

Proposed  Item  e(d)  (1)  would  require  dis- 
closure of  the  material  facta  pertaining  to 
the  involvement  of  any  director  of  the  Issuer, 
any  person  nominated  for  election  as  dlree- 
tor.  or  any  executive  officer  of  the  Issuer  m 
any  material  political  contrlbutiona  by  the 
Issuer  or  from  Its  assets,  whether  le^  or 
Illegal;  "  the  disbursement  or  receipt  of  cor- 
porate funds  outside  the  normal  8yst«m  of 
accountability;  payments,  whether  direct  or 
indirect,  to  or  ttom  foreign  or  domestic  g«v- 
ernments,  offlclals,  employees  or  agents  (or 
purposes  other  tthan  the  satisfaction  of  law- 
ful obligations,  or  any  transaction  which  kas 
as  Its  Intended  effect  the  transfer  of  issper 
assets  in  the  manner  described;  the  improper 
or  Inaccurate  recording  of  payments  and 
receipts  on  the  books  of  the  Issuer  or  Its  sub- 
sidiaries; or  any  other  matters  of  a  slmaar 
nature  Involving  disbursements  of  Issuer 
assets." 

Discussion  could,  however,  be  omitted 
of  any  facts  which  have  previously  been 
both  reported  in  a  filing  with  the  Com- 


"  The  Commission  specifically  Invotes  com- 
ment on  whether  lawful  corporate  political 
contributions  should  be  Included  In  this  In- 
struction. 

"  The  Commission  intends  that  the  phr»se 
"disbursement  or  receipt  of  corporate  funds 
outside  the  nornuil  system  of  accountability" 
would  encompass  tfhe  full  range  of  schemes 
by  which  off-book  pools  of  assets  are  accum- 
ulated. Including,  for  example,  over-blUUig, 
unrecorded  transactions  In  violation  of  for- 
eign exchange  controls,  and  embezzlement 
Incident  to  the  diversion  of  coiporate  assets 
to  improper  purposes.  Likewise,  abuses  such 
as  the  maintenance  of  a  fictitious  set  of 
books  would  fall  within  •'improper  or  inac- 
curate recording  of  payments  or  receipts." 


mission  and  described  in  an  issuer  d(x:u- 
ment  distributed  to  shareholders. 

The  Commission  believes  that  informa- 
tion concerning  disclosure  of  the  facts 
regarding  the  involvement  of  directors  or 
top  officers  in  reported  Instances  of  ques- 
tionable payments  is  highly  significant 
to  shareh<aders  in  determining  whether 
to  give  a  prpxy.  A  previous  Ccnnmission 
public  inquiry  suggegted  that  many  in- 
vestors use  different  fcriteria  in  determin- 
ing whether  to  give  a  proxy  than  in  mak- 
ing investment  decisions."  The  proxy 
solicitation  process  is,  of  course,  the  most 
direct  opportunity  which  shareholders 
have  to  endorse  or  reject  the  stewardship 
of  those  entrusted  with  the  discharge  of 
corporate  affairs.  Nevertheless,  in  many 
of  the  disclosures  concerning  question- 
able or  illegal  corporate  transactions 
appearing  in  current  and  annual  reports 
filed  on  Forms  10-K  and  8-K— which  are 
designed  to  supply  updated  and  current 
information  concerning  the  registrant — 
the  role  of  particular  members  of  man- 
agement has  not  been  fully  set  forth. 
Where  individuals  who  are  standing  for 
election  to  a  corporate  board  or  who  are 
a  part  of  top  management  which  is 
soliciting  proxies  have  been  involved  in, 
or  personally  aware  of,  questionable  or 
illegal  corporate  transactions,  the  Com- 
mission believes  that  shareholders  are 
entitled  to  more  detailed  information 
concerning  their  role  in  such  matters 
than  might  otherwise  be  necessary. 

Concerning  the  existence  and  sub- 
stance of  any  corporate  policies  dealing 
with  questionable  transactions,  the 
Commission  believes  that,  in  at  least 
some  circumstances,  such  pc^cles  are  of 
sufficient  impcntance  to  Investors  to 
merit  inclusion  in  proxy  statements.  The 
Commission  also  recognizes,  however, 
that,  in  a  different  context,  It  declined  to 
require  the  disclosure  of  policy  state- 
ments alone  in  light  of  the  fact  that  such 
statements  are  subject  to  public  relations 
posturing  or  to  the  recitation  of  boiler- 
plate assertions  of  good  faith,  and  do  not 
permit  of  any  type  of  veriflcati<m." 

In  the  case  of  the  specified  types  of 
questionable  practices,  however,  the 
Commission  believes  that  the  opportimiCy 
for  investors  to  compare  any  stated  policy 
to  the  actual  conduct  of  those  seeking 
shareholder  proxies  or  votes  is  especially 
meaningful.  And,  given  the  fact  that  over 
200  registrants  have  made  disclosure  con- 
cerning specific  Instances  of  misconduct 
of  this  nature,  any  policy  statement 
which  may  have  been  adopted  will  be 
readily  subject  to  comparison  with 
specific  fact  situations.  Because,  however, 
of  these  special  considerations  regarding 
general  corporate  policy  pronounce- 
ments, the  Commission  is  considering  two 
alternative  formulations  of  proposed 
Subitem  (d)  (2)  concerning  corporate 
policies  as  to  questionable  payments  and 
transactions.  Alternative  A  would  require 
all  issuers  subject  to  Regulation  14A  to 
include  in  every  proxy  solicitation  dis- 
closure or  whether  or  not  the  issuer  has 


"See  Securities  Act  Release  No.  6627  at 
36  (Oct.  14.  1975)   (40  FR  61666) . 
■•See  Id.  at  33. 
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adopted  any  formal  policy  regaiding  the 
types  of  Questionable  payments  and 
transactions  specified  In  proposed  Item 
6(d)(1).  Alternative  B,  on  the  other 
hand,  would  require  such  disclosure  only 
where  the  Issuer  was  also  required,  by 
virtue  of  proposed  Item  6(d)(1),  de- 
scribed above,  to  disclose  facts  concern- 
ing some  particular  questionable  or 
Illegal  payment  or  transaction.  The  Com- 
mission invites  comment  on  the  advan- 
tages and  disadvantages  of  each  ap- 
proach in  order  to  assist  it  in  determining 
which,  if  either,  should  be  adopted. 

Conclusion  and  Request  for  Commznt 

The  Commission  believes  that  the  pro- 
posed rules  herein,  in  conjunction  with 
its  suggestion  that  the  self -regulators'  or- 
ganizations consider  requiring  certain 
certain  steps  to  enhance  the  independ- 
ence of  corporate  boards,  have  the  poten- 
tial significantly  to  enhance  the  reli- 
ability and  accuracy  of  Issuer  financial 
reporting."  Likewise,  the  Commission 
believes  that  a  specific  disclosure  require- 
ment concerning  the  Involvement  of  top 
management  in  improper  corporate  pay- 
ments may  be  appropriate  In  connection 
with  the  solicitation  of  proxies.  The 
Commission  recognizes,  however,  that  the 
area  Is  difficult  and  complex,  and  Intends 
to  afford  careful  consideration  to  the 
views  of  all  interested  persons  before  tak- 
ing final  action  on  all,  or  any  part  of, 
these  proposals. 

All  interested  persons  are  incited  to 
submit  their  views  and  comments,  tn 
triplicate,  on  the  foregoing  proposals  to 
George  A.  Fitzsimmons,  Secretary, 
Securities  and  Exchange  Cc«nmission, 
Washington,  D.C.  20549  on  or  before  the 
close  of  business  March  11,  1977.  The 
Commission  sjjeciflcally  invites  comment 
on  (1)  the  effect,  operation,  and  desir- 
ability of  the  proposals  herein;  (2)  the 
Impact  which  these  proposals,  if  adopted, 
would  be  likely  to  have  on  the  abuses  out- 
lined in  the  May  12  Report;  (3)  the  ex- 
tent of  the  Commission's  authority  in 
the  areas  involved;  (4)  whether  it  would 
be  appropriate  to  exempt  Issuers 
registered  under  the  Investment  Com- 
pany Act  of  1940  from  the  operation  of 
any  of  these  proposals;  and  (5)  pursuant 
to  section  23(a)  (2>  of  the  Securities  Ex- 
change Act,  the  Ukely  impact.  If  any. 
which  these  proposals  would  have  on 
c<»npetitlon. 

All  such  communications  should  refer 
to  Pile  S7-«71  and  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
1100  L  Street,  N.W.,  Washington,  D.C. 
The  text  of  the  proposed  amendments 
discussed  herein  is  set  forth  below. 

Text  of  Proposed  Amendments 

iNEW]  regulation  13B:  ACCURACi'OF 
BOOKS,  RECORDS,  AND  REPORTS 

[Existing  Rule  13b-l  shall  be  repum- 
bered  as  Rule  13b-18.] 


"  The  Commls-sion  is  also  considering 
soliciting  comment  on  the  question  ot 
whether  to  require  some  foirm  of  repcM^lng 
to  shareholders  concerning  the  Issuer's  sys- 
tem of  Internal  accounti^ic  control. 


§  240.131»— 1      Art'uunling  rtH-orJs. 

Every  Issuer  which  is  required  to  file 
any  report  pursuant  to  section  IS  or 
15(d)  of  the  Act  (and  the  CnmmlmlMi's 
rules  and  regulaticms  thereunder)  shall 
make  and  keep  txx^,  records,  and  ac- 
counts which  accurately  and  fairly  re- 
flect the  transactions  of  the  issuer  and 
the  dispositions  of  its  a^^sets. 

§  210.131>-2      TnttTiial  ruiilruU  ^v><-i>i  for 
a«-<-uunliii»;  murd.-. 

■a)  Incident  to  the  making  and  keep- 
ing of  such  books,  records,  and  accounts 
as  are  required  pursuant  to  Rule  13b-l 
of  this  regulation,  every  issuer  shall  de- 
vise and  maintain  an  adequate  system 
of  internal  accounting  controls  sufficient 
to  provide  reasonable  assursuice  that: 

(1)  Transactions  are  executed  In  ac- 
cordance with  management's  general  or 
specific  authorization; 

(2)  Transactions  are  recorded  as  nec- 
essary (1)  to  permit  preparation  of  finan- 
cial statements  in  conformity  with  gen- 
erally accepted  accounting  principles  or 
any  other  criteria  applicable  to  such 
statements,  and  (11)  to  maintain  ac- 
countabiUty  for  assets ; 

(3)  Access  to  assets  is  permit t«i  only 
In  accordance  with  managements  au- 
thorization; 

(4)  The  recorded  accountability  foi- 
assets  Is  compared  with  the  existing  a.<5- 
sets  at  reasonable  intervals  and  appro- 
priate action  is  taken  with  rc.?pect  to 
any  differences. 

(b)  As  used  In  (a)  of  thi;?  rule,  the 
term  "reasonable  assurance"  shall  mean 
that  the  cost  of  Internal  accounting  con- 
trol need  not  exceed  the  benefits  expected 
to  be  derived.  The  benefits  consist  of  re- 
ductions In  the  risk  of  falling  to  achieve 
the  objectives  Implicit  in  th"  def  nition 
of  accounting  control. 

§210.131>— 3       FaKificutii'ii   iif  ill  •  iiui.iiiiK 
re<"ordf. 

It  shall  be  tmlawful  for  any  person, 
directly  or  indirectly,  to  falsify,  or  cause 
to  be  falsified,  any  book,  record,  account, 
or  document,  made  or  kept  piu-suant  to 
Rule  13b-l  of  this  regulation. 

§  240.13Iv-4      Ob.«trui'tion  of  acrounlanf*. 

It  shall  be  unlawful  for  any  director 
or  officer  of,  or  any  owner  or  any  seciun- 
ties  issued  by,  any  issuer: 

•  a)  directly  or  Indirectly,  to  make,  or 
cause  to  be  made,  a  materially  false  or 
misleading  statement;  or 

fb)  directly  or  indirectly,  to  omit  to 
Btate.  or  cause  another  person  to  omit 
to  state,  any  material  fact  necessary  In 
order  to  make  statements  made.  In  the 
light  of  th  circumstances  under  which 
Buch  statements  were  made,  not  mislead- 
ing, to  an  accoimtant  in  connection  with 

(1)  any  audit  or  examination  of  the  fi- 
nancial statements  of  the  issuer  required 
to  be  made  pursuant  to  this  subpart,  or 

(2)  the  preparation  of  f^l^r>g  of  any  docu- 
ment or  report  required  to  be  filed  with 
the  Commission  pursuant  to  this  subpart 
or  otherwise. 


§  240.I4*-I01      ScLedale  14A.  Infonna- 
lion  required  in  proxy  atateoMvl. 

•  •  •  •  • 

Item  S.  Nominees  and  directors" 


(d)  •  •  • 
(II  State  the  mater-.a!  facts  pertaining  to 
the  Involvement  of  any  director  of  the  laeuer. 
Boiy  person  nominated  for  election  as  direc- 
tor, CM'  any  executive  offlcer  of  the  issuer  in 
any  material  political  contributions  by  the 
Issuer  or  from  the  issuer's  assets,  whether 
legal  or  Ulega!;  the  disbursement  or  receipt 
of  corporate  funds  outside  the  normal  system 
of  accountability;  paymenta,  whether  direct 
or  Indirect,  to  or  from  foreign  or  demeetlc 
governments,  officials,  employees  or  agente 
for  purposes  other  than  the  satisfaction  of 
lawful  obligations,  or  any  transaction  which 
has  as  its  Intended  effect  the  transfer  of  Is- 
suer assets  for  the  purpose  of  effecting  sxich 
a  payment;  the  Improper  or  Inaccurate  re- 
cording of  payments  and  receipt*  on  the 
books  of  the  issuer  or  its  subsidiaries;  or  any 
other  matters  of  a  similar  nature  involving 
disbursements  of  Issuer  assets.  Dlacloeure 
need  not  be  made  of  any  matter  which  has 
t>een  previously  reported  in  a  filing  with 
the  Commission  and  described  in  an  issuer 
doc\iment   distributed    to   shareholders. 

'  d  1 1 2 1   Alternative   Amendments 

ALTERNATnT    A 

'  2  /  Indicate  whetlier  or  not  the  itsuer 
iiuii  any  policy  regarding  payments  or 
transactions  of  the  type  described  in  <  1  > . 
If  the  issuer  has  such  a  policy.  briefl>- 
describe  it.  If  the  policy  is  set  forth  in  a 
written  document,  three  copies  thereof 
are  to  be  filed  with  the  Commission  at 
the  time  preliminary  materials  are  filed 
pur^'jant  to  Rules  14a-6  or  14c-5. 

A ITEK NATIVE    B 

'  2 1  If  the  issuer  is  required  to  disclctec 
any  payment  or  transaction  pursuant  lo 
<1).  then,  in  addition  to  such  disclosure, 
indicate  whether  or  not  the  issuer  ha."; 
any  policy  regarding  paj-ments  or  trans- 
actions of  the  type  described  in  (1).  If 
the  Issuer  has  such  a  pcrilcy,  briefiy  de- 
scribe it.  If  the  poUcy  is  set  forth  tn  a 
^Titten  document,  three  copies  thereof 
are  to  be  filed  with  the  Commission  at  the 
time  preliminary  materials  are  filed 
pursuant  to  Rules  14a-6  or  14c-5. 

By  the  Commission. 

Georce  a  Fitzsimmons. 

Secrctcri,'. 

Janvary  19.  1977. 

[FR  Doc.77-2469  Filed  1-21-77, 1 :31  pm) 

TENNESSEE  VALLEY  AUTHORITY 

1 18  CFR  Part  301  ] 

GOVERNMENT   IN  THE  SUNSHINE 

Proposed  Implementation 

Section  3<  a)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L.  No.  94-408\  5 
U.S.C.  552b,  requires  each  agaicy  sub- 
ject to  its  provisions  to  pn>mulgate  regu- 


■  The  Commission  hae  previously  an- 
nounced a  proposal  to  amend  Schedule  14A. 
Including  the  alteration  of  the  c*pUon  of 
It«m  8  to  read  "Informatlan  Regarding  Man- 
agement," Se«  SecurlUea  Act  Release  No. 
6758  (Nov,  2,  1976>    (41  PR  49493). 
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Utions  to  Implement  the  requirements  of 
section  5SB  (b)-(f )  of  Title  5  of  the  U.& 
Code  by  March  12.  1977,  following  am- 
sultatlon  with  the  OCQce  of  the  Chairman 
of -the  Administrative  Conference  of  ttie 
United  States  and  published  notice  in  the 
FEDERAL  Register  of  at  least  30  days  and 
opportunity  for  written  conunent  by  any 
person. 

Notice  Is  hereby  given  that  the  Board 
of  Directors  of  the  Tennessee  Valley  Au- 
thority (TVA)  proposes  to  amend  18  CFR 
Part  301  by  adding  a  new  Subpart  C,  en- 
titled "Government  in  the  Sunshine  Act," 
to  Implement  the  requirements  of  that 
act  with  respect  to  TVA.  It  Is  proposed  to 
make  the  regulations  effective  as  of 
Mcurch  12.  1977. 

Written  comments  concerning  the  pro- 
posed regulations  may  be  submitted  to 
Herbert  S.  Sanger.  Jr.,  General  Counsel, 
Tennessee  Valley  Authority,  Knoxvllle. 
Tennessee  37902.  All  comments  received 
on  or  before  the  30th  day  after  the  date 
of  publication  of  these  proposed  regula- 
tions will  be  considered.  Copies  of  all 
comments  In  response  to  this  proposal 
wW  be  available  for  public  inspection 
during  normal  business  hours  at  the  TVA 
Technical  Library,  room  e:2B7.  400  Com- 
merce Avenue,  Knoxvllle,  Tennessee. 

In  accordance  with  the  Government  in 
the  Sunshine  Act  and  TVA's  practice  over 
the  past  twe  years.  TVA  proposes  that  all 
formal  meetings  of  the  TVA  Board  be 
open  tp  public  observation,  except  in  cer- 
tain specified  instances  when  the  Board 
by  recorded  vote  may  decide  to  close  a 
meeting.  TVA  proposes  to  make  public 
announcement,  at  least  one  week  in  ad- 
vance, of  the  time,  place,  and  subject 
matter  of  each  formal  Board  meeting.  If 
the  meeting,  or  any  portion  thereof,  is 
to  be  closed  to  the  public,  that  fact  will 
also  be  announced. 

TVA  anticipate.<;  that  the  Government 
In  the  Sunshine  Act  and  these  proposed 
regulations  will  result  in  vory  little 
change  In  TVA's  procedures  ioT  holding 
formal  Board  meetings,  which  TVA  has 
been  holding  in  public  for  the  last  two 
yesos.  "Hie  act  and  these  proposed  regu- 
lations do  not  grant  the  public  any  right 
to  participate  In  TVA  Board  meetings, 
but  TVA  plans  normally  to  continue  Its 
practice  of  holding  question  and  answer 
sessions  for  the  public  and  the  news 
media  following  the  end  of  the  business 
portion  of  each  formal  meeting. 

Because  of  the  size,  scope,  and  com- 
plexity of  the  TVA  program,  decisions 
on  TVA  business  requiring  TVA  Board 
action  cannot  always  be  deferred  until 
the  next  regularly  scheduled  formal 
Board  meeting.  Of  necessity  then,  the 
TVA  Board  must  gather  at  Informal 
Board  meetings  to  conduct  or  dispose  of 
ofBcial  TVA  business  during  the  Inter- 
vals between  formal  Board  meetings.  As 
with  formal  TVA  Board  meetings,  TVA 
proposes  that  deliberations  at  such  In- 
formal meetings  be  open  to  public  ob- 
servation, unless  closed  for  one  of  the 
specified  reasons  by  a  recorded  vote  of 
the  Board  members.  Some  matters  will 
require  that  such  unscheduled  delibera- 
tions be  convened  on  very  short  notice; 
however.  TVA  proposes  to  make  public 
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announcement  of  the  time,  place,  and 
subject  matter  of  such  deliberations  as 
sQon  as  practicable. 

Not  all  gatherings  of  TVA  Board  mem- 
bers are  meetings  subject  to  the  Govern- 
ment in  the  Sunshine  Act.  For  Instance, 
the  act  is  not  intended  to  prevent  any 
two  members  of  three-member  agencies, 
like  TVA,  from  engaging  in  informal 
b^kground  discussions  which  clarify  is- 
sues and  expose  varying  views,  and  such 
discussions  do  not  come  within  the  act's 
open  meeting  requirements.  Congress' 
injtent  in  regard  to  the  special  problems 
faced  by  three-member  boards  is  par- 
ticularly applicable  to  TVA's  situation 
and  the  recognization  of  these  special 
pnoblems  is  necessary  to  maintain  the 
corporate  flexibihty  provided  for  in  the 
TVA  act.  The  work  of  the  TVA  Board 
is  a  full-time  job  and  has  never  been 
limited  to  approving  or  disapproving  for- 
mal proposals  submitted  by  the  TVA 
staff.  The  work  of  Board  members  in- 
clmdes  informal  gatherings  with  the  staff 
and  with  each  other  in  the  day-to-day 
operations  of  TVA.  Of  necessity,  this 
wdrk  includes  discussions  of  TVA  busi- 
ness on  an  impromptu  basis  in  the  office 
of  one  or  another  Board  member,  at 
lunch,  while  traveling  together,  or  in 
other  similar  situations. 

Serious  and  more  formalized  discus- 
sicns  among  Board  members  on  specific 
topics  are  generally  the  result  of  matters 
being  brought  to  It  for  consideration  or 
approval  by  TVA's  General  Manager  In 
accordance  with  longstanding  practice 
under  TVA's  administrative  release  sys- 
tem. Consequently,  in  implementinathe 
Government  in  the  Sunshine  Act,  "ITJV^ 
intends  to  use  the  Board's  receipt  of  a  * 
matter  from  the  General  Manager  for 
consideration  or  approval  to  signal  the 
beginning  of  the  period  during  which 
discussions  among  Board  members  may 
become  deliberations.  TVA's  General 
Counsel  has  advised  its  Board  members 
that  they  should  be  aware  that  the 
Government  in  the  Sunshine  Act  carries 
the  presumption  that  all  their  joint  dis- 
cussions on  such  matters  will  be  open 
but  that  they  may  continue  to  have  in- 
formal and  preliminary  discussions  in 
private  so  long  as  such  discussions  do 
not  effectively  predetermine  official 
actions. 

In  addition,  TVA  staff  briefings  of 
Board  members  will  not  generally  be 
meetings  subject  to  the  open  meeting 
requirement  so  long  as  jiie  Board  mem- 
bers do  not  engage  In  deliberations  which 
determine  or  result  in  the  joint  conduct 
or  disposition  of  TVA  business  on  such 
occasions.  Furthermore,  the  Government 
in  the  Simshine  Act  permits  TVA  to  con- 
tinue Its  longstanding  practice  of  cir- 
culating written  material  to  Board  mem- 
bers sequentially  for  each  member  to 
consider  and  act  on  Individually.  This 
practice  has  been  followed  by  TVA 
lavgely  because  of  the  volume.'  detail, 
and  urgency  of  the  business  handled  by 
the  TVA  Board  and  not  delegated  to  the 
TVA  staff.  When  TVA  business  is  con- 
ducted In  this  manner,  there  Is  no  meet- 
ing subject  to  the  act.  In  continuing  to 


follow  this  procedure,  TVA  Is  not  at- 
tempting to  circimivent  the  spirit  of  the 
Government  In  the  Sunshine  Act  but 
only  to  carry  its  statutory  responsibilities 
under  the  Tennessee  Valley  Authority 
Act  of  1933  as  efficiently  and  effectively 
as  possible. 

Note. — The  Tennessee  Valley  Authority 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara- 
tion of  an  Economic  Impact  Statement  un- 
der Executive  Order  11949  and  OMB  Cir- 
cular A-107. 

In  consideration  of  the  foregoing.  TVA 
proposes  to  amend  18  CFR  Part  301  by 
adding  a  new  Subpart  C,  as  follows: 

Subpart  C — Government  in  the  Sunshine  Act 
Sec. 

301.41  Purpose  and  scope. 

301.42  Eteflnltlons. 

301.43  Open  meetings. 

301.44  Notice  of  meetings. 

301.45  Procedure  for  closing  meetings. 

301 .46  Criteria  for  closing  meetings. 

301 .47  Transcripts  of  closed  meetings. 

301.48  Public  avallabUlty  of  transcripts  and 
other  documents. 

AuTHoarrY:  Sec.  3(a),  Pub.  L.  No.  94-409. 
90  Stat.  1241  (5  U.S.C.  552b),  and  48  Stat.  58, 
as  amended  (16  U.S.C.  831-831dd) . 

§  301.11       Purpose  and  scope. 

(a)  The  provisions  of  this  Subpart  are 
intended  to  implement  the  i^uire- 
ments  of  section  3(a)  of  the  Government 
in  the  Sunshine  Act,  5  U.S.C.  552b,  con- 
sistent with  the  purposes  and  provisions 
of  the  Tennessee  Valley  Authority  Act 
of  1933,  16  U.S.C.  831-831dd. 

(b)  Nothing  in  this  subpart  expands 
or  limits  the  present  rights  of  any  per- 

n  imder  the  Freedom  of  Information 

ct  (5  U.S.C.  552)  and  the  provisions  of 

ubpart  A  of  this  Part,  except  that  the 

xemptions  set  forth  in  §  301.46  shall 

ovem  In  the  case  of  any  request  made 

pursuant  to  the  Freedom  of  Information 

Act  and  Subpart  A  to  copy  or  inspect 

the  transcripts,  recordings,  or  minutes 

described  In  §  301.47. 

(c)  Nothing  in  this  Subpart  authorizes 
TVA  to  withhold  from  any  Individual 
any  record,  including  transcripts,  re-  ^ 
cordings,  or  minutes  required  by  this  ^ 
Subpart,  which  is  otherwise  accessible  to 
such  Individual  imder  the  Privacy  Act 
(5  U.S.C.  552a)  and  the  provisions  of 
Subpart  B. 

(d)  The  requirements  of  Chapter  33 
of  Title  44  of  the  United  States  Code 
shall  not  apply  to  the  transcripts,  re- 
cordings, and  minutes  described  in 
§  301.47. 

§  301.42      Definitions. 

For  the  purposes  of  this  Subpart: 

(a)  The  term  "Board"  means  the 
Board  of  Directors  of  the  Tennessee  Val- 
ley Authority; 

(b)  The  term  "meeting"  means  the 
deUberations  of  two  or  more  members  of 
the  TVA  Board  where  such  deUberations 
determine  or  result  in  the  joint  conduct 
or  disposition  of  official  TVA  business, 
but  the  term  does  not  Include  deUbera- 
tions required  or  permitted  by  §  301.44  or 
§301.45; 
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(c)  The  term  "member"  means  an  In- 
dividual who  Is  a  member  of  the  TVA 
Board;  and 

(d)  The  term  "TVA"  means  the  Ten- 
nessee VaUey  Authority. 

§301.43      Open  nieelinp*. 

Members  shall  not  jointly  conduct  or 
dispose  of  TVA  business  other  than  In 
accordance  with  this  Subpart.  Except  as 
provided  in  §  301.46,  every  portion  of 
every  meeting  of  the  agency  shaU  be 
open  to  public  observation,  and  TVA 
shaU  provide  suitable  facilities  therefor, 
but  participation  in  the  deliberations  at 
such  meetings  shall  be  limited  to  mem- 
bers and  certain  TVA  persomnel.  Public 
observation  does  not  include  the  record- 
ing of  any  deliberations  or  actions  by 
means  of  electronic  or  other  devices  or 
cameras. 


§  301.44      >ioli4'r  uf  nirolinfl^. 

(a)  TVA  ShaU  make  a  public  an- 
noimcement  of  the  time,  place,  and  sub- 
ject matter  of  each  meeting,  whether  It 
Is  to  be  open  or  closed  to  the  pubUc,  and 
the  name  and  telephone  number  of  a 
TVA  official  who  can  respond  to  requests 
for  Information  about  the  meeting. 

(b)  Such  public  announcement  shall 
be  made  at  least  one  week  before  the 
meeting  unless  two  or  more  members 
determine  by  a  recorded  vote  that  TVA 
business  requires  that  such  meeting  be 
called  at  an  earlier  date.  If  an  earUer 
date  Is  so  established,  TVA  shall  make 
such  public  announcement  at  the  earliest 
practicable  time. 

(c)  FoUowlng  a  public  announcement 
required  by  paragraph  (a)  of  this  sec- 
tion, the  time  or  place  of  the  meeting 
may  be  changed  only  if  TVA  publicly 
annoimces  the  change  at  the  earliest 
practicable  time.  The  subject  matter  of 
a  meeting  or  the  determination  to  open 
or  close  a  meeting  or  portion  of  a  meet- 
ing to  the  pubUc  may  be  changed  fol- 
lowing the  pubUc  annoimcement  re- 
quired by  paragraph  (a)  of  this  section 
only  if  two  or  more  members  determine 
by  a  recorded  vote  that  TVA  business 
so  requires  and  that  no  earUer  announce- 
ment of  the  change  was  possible  and  If 
TVA  pubUcly  announces  such  change  and 
the  vote  of  each  member  upon  such 
change  at  the  earUest  practicable  time. 

(d)  Immediately  foUowlng  each  pub- 
Uc announcement  required  by  this  sec- 
tion, notice  of  the  time,  place,  and  sub- 
ject matter  of  a  meeting,  whether  the 
meeting  Is  open  or  closed,  any  change  in 
one  of  the  proceedings,  and  the  name  and 
phone  number  of  the  TVA  official  desig- 
nated to  respond  to  requests  for  infor- 
mation about  the  meeting  shaU  be  sub- 
mitted for  publication  in  the  Federal 
Register. 

§301.45      Prore«lur<'     for     <-|u»in(:     nioel- 
ings. 

la)  Action  under  S  301.46  to  close  a 
meeting  shaU  be  taken  only  when  two 
or  more  members  vote  to  take  such  ac- 
tion. A  separate  vote  shsdl  be  taken  with 
respect  to  each  meeting  a  portion  or 
portions  of  which  are  proposed  to  be 
closed  to  the  public  pursuant  to  S  301.46 


or  with  respect  to  any  information  which 
Is  proposed  to  be  withheld  under  §  301.46. 
A  single  vote  may  be  taken  with  respect 
to  a  series  of  meetings,  a  portion  or  por- 
tions of  which'are  proposed  to  be  closed 
to  the  public.' or  with  respect  to  any  In- 
formation concerning  such  series  of 
meetings,  so  long  as  each  meeting  in  such 
series  Involves  the  same  particular  mat- 
ters and  is  scheduled  to  be  held  no  more 
than  30  days  after  the  initial  meeting 
in  such  series.  The  vote  of  each  member 
participating  in  such  vote  shall  be  re- 
corded and  no  proxies  shall  be  allowed. 

<bt  Notwithstanding  that  the  mem- 
bers may  have  already  voted  not  to  close 
a  meeting,  whenever  any  person  whose 
interests  may  be  directly  affected  by  a 
portion  of  a  meeting  requests  that  the 
agency  close  such  portion  to  the  public 
for  any  of  the  reasons  referred  to  In 
paragraphs  (e),  (f),  or  (g>  of  §301.46. 
the  Board,  upon  request  of  any  one  of 
its  members  made  prior  to  the  com- 
mencement of  such  portion.  shaU  vote 
by  recorded  vote  whether  to  close  such 
portion  of  the  meeting. 

<c)  Within  one  day  of  any  vote  taken 
pursuant  to  this  section.  TVA  shaU  make 
publicly  available  in  accordance  with 
5  301.48  a  written  copy  of  such  vote  re- 
flecting the  vote  of  each  member  on  the 
question.  If  a  portion  of  a  meeting  Is  to 
be  closed  to  the  public,  TVA  shall,  within 
one  day  of  the  vote  taken  pursuant  to 
this  section,  make  publicly  available  in 
accordance  with  §  301.48  a  fuU  written 
explanation  of  this  action  closing  the 
portion  together  with  a  list  of  all  persons 
expected  to  attend  the  meeting  and  their 
affiUation. 

(d)  ,Por  every  meeting  closed  pursuant 
to  §  301.46,  there  shaU  be  a  certification 
by  the  General  Counsel  of  TVA  stating 
whether.  In  his  or  her  opinion,  the  meet- 
ing may  be  closed  to  the  public  and  each 
relevant  exemptive  provision.  A  copy  of 
such  certification  shaU  be  retained  by 
TVA  and  shall  be  made  publicly  available 
in  accordance  with  {  301.48. 

§  301.46      Criteria   for  closing   uirotingt-. 

Except  in  a  case  where  the  Board  finds 
that  the  pubUc  Interest  requires  other- 
wise, the  second  sentence  of  §  301.43  shall 
not  apply  to  any  portion  of  a  meeting  and 
such  portion  may  be  closed  to  the  pubUc. 
and  the  requlrwnents  of  §  301.44  and 
§  301.45  (a>,  (b).  and  (O  shall  not  apply 
to  any  information  pertaining  to  such 
meeting  otherwise  required  by  this  sub- 
part to  be  disclosed  to  the  public,  where 
the  Board  properly  determines  that  such 
portion  or  portions  of  Its  meeting  or  the 
disclosure  of  such  information  is  likely 


(a)  Disclose  matters  that  are  '  1  >  spe- 
cifically authorized  under  criteria  estab- 
lished by  Em  Executive  order  to  be  kept 
secret  in  the  interests  of  national  defense 
or  foreign  policy  and  (2)  In  fact  properly 
classified  pursuant  to  such  Executive 
order : 

(b)  Relate  solely  to  the  Internal  per- 
sonnel rules  and  practices  of  an  agency; 

(c)  Disclose  matters  specifically  ex- 
empted frcHn  disclosure  by  statute  (other 
than  5  U.S.C.  5  552).  provided  that  such 


j-tatute  '1^  requires  that  the  matters  be 
withheld  from  the  pubUc  In  such  a  man- 
ner as  to  leave  no  discretion  on  the  Issue, 
or  (2)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

<d)  Disclose  trade  secrets  and  com- 
mercial or  financial  Information  obtained 
from  a  person  and  privileged  or  cwifi- 
dential : 

(ei  Involve  accusing  any  person  of  a 
crime,  or  fonnally  censuring  any  per- 
son: 

I  f  I  Disclose  information  of  a  personal 
nature  where  disclosure  would  constitute 
a  clearly  unwarranted  invasic«i  of  per- 
sonal privacy; 

«g)  Disclose  investigatory  records  com- 
piled for  law  enforcement  purposes,  or 
information  which  if  written  would  be 
contained  in  such  records,  but  only  to  the 
extent  that  the  production  of  such  rec- 
ords or  Information  would  (1)  Interfere 
with  enforcement  proceedings,  (2)  de- 
prive a  person  of  a  right  to  a  fair  trial 
or  an  Impartial  adjudication,  (3)  consti- 
tute an  ■  unwarranted  Invasion  of  per- 
sonal privacy.  (4)  disclose  the  Identity  of 
a  confidential  source  and.  In  the  case  of 
a  record  compiled  by  a  criminal  law  en- 
forcement authority  In  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security  in- 
telligence investigation,  confidential  In- 
formation furnished  only  by  the  confi- 
dential source.  <5)  disclose  Investigative 
techniques  and  procedures,  or  (6i  en- 
danger the  life  or  irtiyslcal  safety  of  law 
enforcement  personnel; 

<h)  Disclose  Information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  cwn  behalf 
of.  or  for  the  use  of  any  agency  resix)n- 
sible  for  the  regulation  or  Eupcrvi"-ion  oi' 
financial  Institutions; 

(1)  Disclose  information  the  prematum 
disclosure  of  which  would — 

<1)  In  the  case  of  any  agency  whicli 
regulates  currencies,  securities,  commod- 
ities, or  financial  institutions,  be  likely  to 
<i)  lead  to  significant  financial  specula- 
tion In  currencies,  securities,  or  commod- 
ities, or  til)  significantly  endanger  the 
stability  of  any  financial  Institution;  or 
<2)  In  the  case  of  any  agency,  be 
hkely  to  significantly  frustrate  imple- 
mentation of  a  proiX)sed  tigency  action, 
except  that  this  provision  shaU  not  apply 
in  any  instance  where  the  agency  has  al- 
ready disclosed  to  the  pubUc  the  content 
or  nature  of  Its  proposed  action,  or 
where  the  agency  is  required  by  law  to 
make  such  disclosure  on  its  own  initiative 
prior  to  taking  final  action  on  such  pro- 
posal; or 

<j»  Specifically  concern  an  agency's 
issuance  of  a  subpena,  or  its  participation 
in  a  civU  action  or  proceeding,  an  action 
in  a  foreign  court  or  International  tri- 
bunal, or  an  arbitration,  or  the  Initiation, 
conduct,  or  disposition  by  an  agency  of 
a  particular  case  of  formal  agency  ad- 
judication pursuant  to  the  procedures 
In  5  UJS.C.  554  or  otherwise  involving  a 
determinatlcm  on  the  record  after  oppor- 
tunity for  a  hearing. 
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§  301.47     Transcripts    of    cIomkI     meet- 
ings. 

(a)  For  every  meeting  closed  pmsuant 
to-  i  301.46.  the  presiding  officer  of  the 
meeting  shall  prepare  a  stat^nent  setting 
forth  the  time  and  place  of  the  meeting, 
arid  the  persons  present,  and  such  state- 
ment shall  be  retained  by  TVA. 

«b)  TVA  shall  maintain  a  complete 
transcript  or  electronic  recording  ade- 
quate to  record  fully  the  proceedings  of 
each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public,  except  that  in  the 
ca^  of  a  meeting,  or  portion  of  a  meet- 
ing, closed  to  the  public  pursuant  to 
payagrar*s  (h),  (i)  (1),  or  (j)  of  §  301.46, 
T\|tA  shall  maintain  either  such  a  tran- 
scnpt  or  recording,  or  a  set  of  minutes. 
Such  minutes  shall  fully  and  clearly  de- 
scribe all  matters  discussed  and  shall 
provide  a  full  and  accurate  summary  of 
any  actions  taken,  and  the  reasons  there- 
for, including  a  description  of  each  of 
the  views  expressed  on  any  item  and  the 
record  of  any  rollcall  vote  (reflecting  the 
vote  of  each  member  on  the  question) . 
All  documents  considered  in  connection 
with  any  action  shall  be  identified  in 
sucih  minutes. 

(c)  TVA  shall  maintain  a  complete 
verbatim  copy  of  the  transcript,  a  com- 
plete copy  of  the  minutes,  or  a  complete 
electronic  recording  of  each  meeting,  or 
portion  of  a  meeting,  closed  to  the  pub- 
lic, for  a  period  of  at  least  two  years 
after  feuch  meeting,  or  imtil  one  year 
after  the  conclusion  of  any  TVA  proceed- 
ing with  respect  to  which  the  meeting 
or  portion  was  held,  whichever  occurs 
later. 

§  301.48      Tublir     availability     of     tran- 
scripts and  other  documents. 

<a)  Public  announcements  of  meetings 
made  pursuant  to  §  301.44,  written  copies 
of  votes  to  change  the  subject  matter 
of  meetings  made  pursuant  to  §  301.44(c) , 
written  copies  of  votes  to  close  meetings 
and  explanations  of  such  closings  made 
pursuant  to  §301.45(.c),  and  certifica- 
tions of  the  General  Coimsel  made  pur- 
suant to  §  301.45(d)  shall  be  available 
for  public  inspection  during  regular  busi- 
ness hours  in  the  TVA  Techrdcal  Library, 
room  E2B7,  400  Commerce  Avenue. 
Knoxvllle,  Tennessee. 

<b)  TVA  shall  make  promptly  avail- 
able to  the  public  at  the  location  de- 
sci;ibed  in  paragraph  (a)  of  this  sec- 
tion the  transcript,  electronic  record- 
ing, or  minutes  (as  required  by  §  301.47 
(b>)  of  the  discussion  of  any  item  on 
the  agenda,  or  of  any  item  of  the  testi- 
mony of  any  witness  received  at  the 
meeting,  except  for  such  item  or  items 
of  such  discussion  or  testimony  as  TVA 
.  determines  to  contain  information  which 
may  be  withheld  under  §301.46.  Each 
request  for  such  material  shall  be  made 
to  the  EWrector  of  Information,  Tennes- 
see Valley  Authority,  Knoxville,  Tennes- 
see 37902;  state  that  it  Is  a  request  for 
records  pursuant  to  the  Government  in 
the  Sunshine  Act  and  this  Subpart;  and 
reasonably  describe  the  discussion  or 
item  of  testimony,  and  the  date  of  the 
meeting,  with  sufficient  specificity  to 
permit  TVA  to  identify  the  item  re- 
^    quested. 
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(c)  In  the  event  the  person  making 
a  request  xmder  paragraph  (b)  of  this 
section  has  reason  to  believe  that  all 
transcripts,  electronic  recordings,  or 
minutes  or  portions  thereof  requested 
by  that  person  and  required  to  be  made 
available  under  pyaragraph  (b)  of  this, 
section  were  not  made  available,  the 
person  shall  make  a  written  request  to 
the  Director  of  Information  for  such  ad- 
ditional transcripts,  electronic  record- 
ings, or  minutes  or  portions  thereof  as 
that  person  believes  should  have  been 
made  available  under  paragraph  (b)  of 
this  section  and  shall  set  forth  in  the 
request  the  reasons  why  such  additional 
material  is  required  to  be  made  avail- 
able with  sufficient  particularity  for  the 
Director  of  Information  to  determine 
the  validity  of  such  request.  Promptly 
after  a  request  pursuant  to  this,  para- 
grttfih  is  received,  the  Director  of* Infor- 
mation or  his  desighee  shall  make  a  de- 
termination as  to  whether  to  comply 
with  the  request,  and  shall  Immediately 
give  written  notice  of  the  determination 
to  the  person  making  the  request.  If  the 
determination  is  to  deny  the  request,  the 
notice  to  the  person  making  the  re- 
quest shall  include  a  statement  of  the 
reasons  for  the  denial,  a  notice  of  the 
right  of  the  person  making  the  request 
to  appeal  the  denial  to  TVA's  General 
Manager,  and  the  time  limits  therefor. 

Cd)  If  the  determination  pursuant  to 
paragraph  (c)  of  this  section  is  to  deny 
the  request,  the  person  making  the  re- 
quest may  appeal  such  denial  to  TVA's 
General  Manager.  Such  an  appeal  must 
be  taken  within  30  days  after  the  per- 
son's receipt  of  the  determination  by  the 
Director  of  Information  and  is  taken  by 
delivering  a  written  notice  of  appeal  to 
the  General  Manager.  Tennessee  Valley 
Authority,  Knoxville,  Tennessee  37902. 
Such  notice  shall  include  a  statement 
that  it  Is  an  appeal  from  a  denial  of  a 
request  imder  §  301.48(c)  and  the  Gov- 
ernment in  the  Sunshine  Act  and  shall 
indicate  the  date  on  which  the  denial 
was  issued  and  the  date  on  which  the 
denial  was  received  by  the  person  mak- 
ing the  request.  Promptly  after  such  an 
appeal  is  received,  TVA's  General  Msm- 
ager  or  his  designee  shall  make  a  final 
determination  on  the  appeal.  In  making 
such  a  determination,  TVA  will  consider 
whether  or  not  to  waivte  the  provisions  of 
any  exemption  contained  in  §  301.46. 
TVA  shall  immediately  given  written  no- 
tice of  the  final  determination  to  the  per- 
son making  the  request.  If  the  final 
determination  on  the  appeal  Is  to  deny 
the  request,  the  notice  to  the  person 
making  the  request  shall  include  a  state- 
ment of  the  reasons  for  the  denial  and  a 
notice  of  the  person's  right  to  judicial 
review  of  the  denial. 

(e)  Copies  of  materials  available  for 
public  inspection  under  this  section  shall 
be  furnished  to  any  person  at  the  actual 
cost  of  duplication  or  transcription. 

Dated:  January  19, 1977. 

I  Lynn  Skeber, 

I  General  Manager. 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

[  29  CFR  Part  2610  ] 

VALUATION   OF  PLAN   BENEFITS 

Notice  of  Proposed  Rulemaking 

On  November  3,  1976.  the  Pension 
Benefit  Guaranty  Corporation  (herein- 
after referred  to  as  the  "PBGC")  issued 
an  interim  regulation  establishing  the 
methods  for  valuing  plan  benefits  under 
Title  IV  of  the  Employee  Retirement  In- 
come Security  Act  of  1974  (hereinafter 
referred  to  as  the  "Act").  (41  PR  48484 
et  seq.)  The  regulation  includes  an  ap- 
pendix containing  rates  and  factors  to 
be  used  to  value  benefits  in  plans  which 
terminate  on  or  after  September  2,  1974, 
but  before  October  1,  1975. 

On  November  3,  1976,  PBGC  published 
for  comment  in  the  Federal  Register 
additional  rates  and  factors  for  valuing 
benefits  in  plans  which  terminate  on  or 
after  September  2.  1974,  but  before  Sep- 
tember 1,  1976.  (41  FR  48503  et  seq.) 

The  appendices  to  the  regulations  did 
not  provide  rates  and  factors  for  valuing 
benefits  in  plans  that  terminate  on  or 
after  September  1,  1976.  PBGC  has  now 
developed  rates  and  factors  to  value  ben- 
efits in  plans  that  terminate  on  or  after 
September  1,  1976,  but  before  Decem- 
ber 1,  1976.  Notice  is  hereby  given  that 
the  PBCjC  proposes  to  amend  Chapter 
XXVI  of  Title  29  of  the  Code  of  Federal 
Regulations  to  provide  valuation  factors 
for  plans  that  terminate  on  or  after 
September  1,  1976,  but  before  Decem- 
ber 1,  1976. 

Interested  persons  may  submit  writ- 
ten comments  on  this  proposal  to  the 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  Suite 
7200,  2020  K  Street,  NW,  Washington, 
D.C.  20006.  Each  person  subihitting  com- 
ments should  include  his/her  name  and 
address,  identify  this  notice  and  give 
reasons  for  any  recommendation.  Com- 
ments should  be  submitted  before  Feb- 
ruary 7,  1977.  Copies  of  written  com- 
ments will  be  available  for  examination 
by  interested  persons  In  the  Office  of 
Communlfcations,  Suite  7100,  2020  K 
Street,  NW,  between  the  hours  of  9  a.m. 
and  4  p.m.  The  proposal  may  be  changed 
in  the  light  of  comments  received. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  2610  of  Chapter 
XXrv  of  Title  29,  Code  of  Federal  Regu- 
lations by  adding  a  new  Table  VI  to  Ap- 
pendix B  to  read  as  follows : 

VI.  The  following  interest  rates  and  quan- 
tities used  to  value  henefits  shall  be  effective 
for  plans  which  termiTiate  on  or  after  Sep- 
tember 1,  1976  a7id  on  or  before  November  30, 
1976: 

Table  I — Interest  rate  for  valuing  ivimedi- 
ate  annuities.  An  interest  rate  of  7  percent 
shall  be  used  to  value  Immediate  annuities, 
to  compute  the  quantity  "G"  In  5  2610.6,  and 
for  valuing  both  portions  of  a  cash  refund 
annuity. 

Table  II — Interest  rate  for  valuing  death 
benefits.  An  interest  rate  of  5  percent  shall 
be  used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of  a 
cash  refund  annuity  piirsiiant  to  §  2610.8. 

Table  III — Interest  rates  and  quantities 
used  to  value  deferred  annuities.  The  foUow- 


FEOERAL  REGISTBR,   VOL   42,   NO.    1 7— WEDNESDAY,   JANUARY   26,    1977 


PROPOSED  RULES 


4863 


Ixkg  factors  sball  be  used  to  Talue  deferred 
annuities  pursuant  to  I  2610.6: 

ki=1.06 
ki= 1.0475 
kjr^  1.035 

Da  =10 

(Sees.  4002(b)(3),  4041(b).  4044.  4062(b)(1) 
(A),  Pub.  L.  93-406,  88  Stat.  1004,  1020,  1025- 
27,  1029  (29  UJ3.C.  1302(b)(3),  1341  (b), 
1344.  1362(b)(1)(A)).) 

Issued  at  Washington.  DC.  on  this 
21st  day  of  January,  1977. 

Matthew  M.  Lind. 
Acting  Executive  Director. 
Pension  Benefit  Guaranty  Corp. 

Note:  Issued  on  the  date  set  forth  above, 
pursuant  to  a  resolution  of  the  Board  ot 
Directors  authorizing  the  ExecuUve  Director 
to  Issue  same. 

Henry  Rose, 
Secretary, 
Pension  Benefit  Gtiaranty  Corp. 
[FR  Doc.77-2583  Piled  1-25-77:8:45  am] 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

[  33  CFR  Part  207  ] 

CAPE  FEAR   RIVER,   NORTH  CAROLINA 

Proposed  Navigation  Regulation 

Notice  is  hereby  given  that  pursuant  to 
the  provisions  of  section  7  of  the  River 
and  HarbOT  Act  of  August  8,  1917  (40 
Stat.  266;  33  U.S.a  1)  tiie  regulations 
set  forth  below  in  tentative  form  su-e  pro- 
posed by  the  Secretary  of  the  Army  (act- 
ing through  the  Chief  of  Engineers)  to 
govern  the  use,  administration  and  navi- 
gation of  the  three  locks  on  the  Cape 
Fear  River,  North  Carolina.^  This  pro- 
posal would  establish  a  schedule  of  oper- 
ation for  the  three  locks  and  dams  op- 
erated by  the  Corps  of  Engineers  of 
navigational  purposes. 

The  locks  are  currently  available  for 
navigation  24  hours  a  day,  every  day  of 
the  year.  In  view  of  declining  use  of  the 
river  for  navigation  and  the  small  num- 
ber of  vessel  lockages,  combined  with  the 
Increasing  cost  of  operation  and  madnte- 
nance,  continuous  operation  is  uneco- 
nomical. It  is  apparent  that  the  cost  of 
making  the  locks  available  on  a  contin- 
uous basis  far  outweighs  the  benefits  of 
accommodating  the  very  few  vessels  cur- 
rently using  the  locks.  The  pn^josed 
schedules  would  reduce  the  cost  of  op- 
eration by  about  50  percent. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  wlU  be  given 
to  any  comments,  suggestions  or  objec- 
tions thereto  which  are  submitted  In 
writing  to  the  Office  of  the  Chiel  of  En- 
gineers, Forrestal  Building,  Washington. 
D.C.  20314,  Attention:  DAEN-CWO-N 
OR  or  before  February  20,  1977. 

§  207.161  Cape  Fear  River,  Navigation 
Locks,  Between  29  and  94  River  MUes 
North  of  Wilmington,  North  Caro- 
lina ;  Use,  Administration  and  Naviga- 
tion. 

(a)  The  owner  of  or  agency  control- 
ling the  locks  shall  be  required  to  open 


the  navigation  locks  upon  demand  for 
passage  of  vessels  during  the  following 
hours  and  periods: 

Lock  and  dam  No.  J,  Loci  and  dam  .Vo.  S, 
Wm.  O.  Buskc  lock  and  dam 


Apr.  1  tbrfugli 
Oct.  31. 


Nov.  1  ll.roUbl"- 
.Mar.  31. 


Monday  throufl 

Friday. 
Saturday  Uid 

Sunday. 
Mnndav  (hro\;t  i. 

Friday. 


T a.m.  toll  ».m.,  i: 
noon  to  4  p.m. 

<  a.m.  toSa.m., 
t  p.m.  to  8  p.m. 

F  am.  to  11  a.m.,  12 
noon  to  i  p.m. 


In  addition,  lockages  will  be  provided 
during  other  hours  if  prior  requests  are 
made  48  hours  in  advance  to  the  District 
Engineer,  U.S.  Army  Engineer  District, 
Wilmington,  North  Carolina, 

(b)  "Die  owner  of  or  agency  con- 
trolling the  locks  shall  place  signs,  of 
such  size  and  description  as  may  be 
designated  by  the  District  Engineer,  U.S. 
Army  Engineer  District,  Wilmington, 
North  Carolina,  at  the  locks  Indicating 
the  nature  of  the  regulations  of  this 
section. 

(40  Stat.  266  (33  U.S.C.  1 1 .) 
Dated:  January  13,  1977. 

Marvin  W.  Rees, 
Colonel,  Corps  of  Engineers. 
Executive  Director  of  Civil  Works. 

IFR  Doc.77-2480  Piled  1-25-77:8:45  am) 


[33  CFR  Part  207  ] 

SAN  FRANCISCO  BAY,  SAN  PABLO  BAY, 
CARQUINEZ  STRAIT.  SUISUN  BAY,  SAN 
JOAQUIN  RIVER.  AND  CONNECTING 
WATERS,  CALIF. 

Proposed  Navigation  Regulation ,, 

Notice  Is  hereby  given  that  pursuant 
to  the  provisions  of  secUon  7  of  the  River 
and  Harbor  Act  of  August  8,  1917  (40 
Stat.  266;  33  U.S.C.  1)  the  regulations 
set  forth  in  tentative  form  below  are  pro- 
posed by  the  Secretary  of  the  Army  (act- 
ing through  the  Chief  of  Eiigineers)  to 
amaad  33  CFR  207.640.  We  propose  to 
amend  only  paragraphs  <j)  and  (n)  by 
changing  the  descriptive  titles,  changing 
the  designated  command  having  author- 
ity over  the  restricted  areas,  and  rede- 
fining the  limits  of  the  restricted  area  in 
paragraph  (n).  These  changes  are  pro- 
posed In  accordance  with  a  request  by 
the  Commanding  Officer,  Naval  Weapons 
Station,  Cwicord,  California,  to  revise 
the  limits  of  the  restricted  area  off  Port 
Chicago  to  include  the  Seal  Islands  East 
Lighter  Mooring  and  to  make  editorial 
changes  outlined  above. 

Prior  to  the  adoption  of  the  proposed 
regulations  consideration  will  be  given  to 
any  comments,  suggestions  or  objections 
thereto  which  are  submitted  in  writing 
to  the  Office  of  the  Chief  of  E!nglneeis, 
Forrestal  Building,  Washington,  D.C. 
20314,  Attention:  DAEN-GWO-N  on  or 
before  February  25,  1977. 

§  207.640  San  Francisco  Bar,  San  Pablo 
Bay,  Carquinez  Strait,  Soisniv  Bar, 
San  Joaquin  River,  and  connecting 
waters,  California. 

•  •  •  •  • 

(j)  San  Francisco  Bay  In  vicinity  of 
the  NSC  Fuel  Department.  Point  Molate; 
restricted  area. 


(1)  •  •  • 

i2)  The  regulations.  Vessels  not  (^aer- 
ating under  supervlsloaa  of  the  local  mili- 
tary or  naval  authority  or  public  vessels 
of  the  United  States  shall  not  enter  this 
area  except  by  specific  permission  of  the 
Commanding  Officer.  Naval  Supply  Cen- 
ter. Oakland. 

•  •  •  •  « 

'  Hi  Suisun  Baj  at  Naval  Weapons  Stal- 
lion, C?<«icord;  restricted  area — 

(1>  The  area.  Beginning  at  a  point  on 
the  shore  and  on  the  easterly  side  of  the 
mouth  of  a  small  slough  (known  as  Hast- 
ings Slough)  bearing  189*,  2,412  yards 
from  Trlpon  at  Preston  Point  oti  Roe 
Island;  thence  340*30',  400  yards,  to  the 
shore  line  of  the  westerly  of  the  two  Seal 
Islands;  thence  60''30',  940  yards;  thence 
75*,  1,650  yards;  thence  102°,  1,850 
yards;  thence  99 •.  1,880  yards;  thence 
180*,  435  yards,  to  the  shore  line;  thence 
following  the  high  water  shore  line  In 
a  general  westerly  dlrecti(m  to  the  point 
of  beginning. 

<2)  The  regulations.  Vessels  and  otJier 
craft  not  operating  under  the  authority 
of  the  local  military  or  naval  authority 
shall  not  enter,  Me  to,  anchor,  or  moor  in 
this  area  except  by  specific  permission  of 
the  CJwnmandlng  Officer,  Naval  Weapon.-; 
Stations.  Concord. 

•  •  •  I  • 

i:i3  U.S.C.  1.) 

E>ated:  January  14  1977. 

Marvin  W.  Rees, 
Colonel,  Corps  of  Engineers. 
f         Eiecttfii>e  Director  o/CioflW^orfcj. 

IPR  DOC.T7-2481  Piled  l-aV-77;8:45  am) 

ENVIRONMENTAL  PROTECTJON 
AGENCY 

IFRL  639-11 
[40  CFR  Part  GO] 

STANDARDS  OF  PERFORMANCE  FOR 
NEW  STATIONARY  SOURCES 

Sewage  Sludge  Incinerators 

Subpart  0  sets  forth  stazkdards  of  per- 
formance for  new,  modified,  and  recon- 
structed sewage  sludge  Incinerators  In 
sewage  treatment  plants.  The  standards 
limit  emissions  of  particulate  matter  to 
0.65  g/kg  dry  sludge  Input  (1.30  lb/ton 
dry  sludge  input)  and  visible  emissions 
to  20  percent  opacity.  The  State  of 
Alaska  recently  requested  EPA  to  revise 
§  60.150  of  the  regulation.  Tke  basis  of 
the  request  Is  that  Incinerators  which 
are  small  enough  to  meet  the  needs  of 
small  communities  in  Alaska  and  also 
comply  with  the  i>articulate  matter 
standard  are  not  available,  and  the  dis- 
posal of  sewage  sludge  In  landfills  is  not 
a  viable  option  because  of  permafrost 
and  other  factors  resulting  In  landfill 
problems  (shallow  and  soft  landfills). 
The  proposed  amendment  would  exempt 
incineratc«^  with  a  capacity  of  less  than 
140  kg/hr  (300  Ib/hr)  dry  sltidge  pro- 
vided that  disposal  by  land  application 
or  sanitarj-  landfill  are  shown  to  be  In - 
feasible  becaase  of  freezing  conditions. 


FEDERAL  KGI5TEI,   VOL   47.    NO.    17— WEDNESDAY,    JANUARY    J6,    1977 


4864 


Background 


Tlie  standards  of  performance  for  sew- 
age sludge  incinerators  were  promulgated 
March  8.  1974  (39  FR  9308),  under  sec- 
tion m  of  the  Clean  Air  Act.  Section 
HI  directs  the  Administrator  to  estab- 
lush  standards  of  performance  for  new 
stationary  sources  which  reflect  the  de- 
Hvee  of  emission  limitation  achievable 
through  the  application  of  the  best  sys- 
tem of  emission  reduction  which  (taking 
into  account  the  cost  of  achieving  such 
reduction )  the  Administrator  detei-mines 
has  been  adequately  demonstrated.  The 
best  system  of  emission  reduction  for 
sewage  sludge  incinerators  (multiple 
hearth  and  fluid  bed  reactor  type  Incin- 
erators) was  determined  to  be  low  energy 
vmturl  scrubbers. 

At  the  time  the  standards  were  pro- 
mulgated EPA  was  developing  a  stand- 
ard for  murcury  emissions  from  sewage 
sludge  Incinerators  and  guidelines  for 
municipal  sludge  management.  The 
standard  Umiting  mercury  emissions 
was  prranulgated  under  section  112  (Haz- 
ardous Air  Pollutants)  of  the  Clean  Air 
Act  on  October -14,  1975  (40  FR  48302). 
and  the  proposed  guideline  was  issued  for 
public  comment  on  June  3,  1976,  under 
the  title  'technical  Bulletin  on  Munici- 
pal Sludge  Management :  Environmental 
Factors." 

Incineration  is  just  one  of  several 
merthods  available  for  sludge  disposal. 
The  standards,  which  limit  emissions  of 
mercury  and  particulate  matter,  insure 
that  adequate  emission  control  systems 
are  onployed  when  incineration  is  used 
as  the  method  of  sludge  disposal.  Incin- 
eration is  only  a  volume  reduction 
mettiod.  After  incineration,  the  ash,  ei- 
ther dry  or  in  scrubber  water,  remains 
to  be  disposed  of  to  the  land.  Ash  dis- 
posal must  be  designed  to  protect  ground 
water,  to  prevent  dust,  and  to  insure  no 
erosion  to  surface  waters. 

Investigation 

In  investigating  Alaska's  request,  EPA 
contacted  the  vendors  of  sewage  sludge 
Incinerators  and  foimd  that  multiple 
hearth  or  fluid  bed  reactor  type  incin- 
erators which  can  achieve  the  particu- 
late matter  standard  are  not  commer- 
cially available  below  a  size  capacity  of 
140  kg/hr  (300  Ib/hr) .  This  means  that 
incineration  would  not  be  a  disp>osal 
option  where  units  smaUer  than  140 
kg/hr  are  needed.  Since  the  unique  prob- 
lems in  parts  of  Alaska  also  prevent  dis- 
posal by  l«nd  application  or  sanitary 
landfill,  sludge  disposal  cannot  be  ac- 
complished in  an  environmentally  ac- 
ceptable mnaner  under  existing  regula- 
tions. EPA  concluded  that  a  revision  to 
the  standards  of  performance  for  sludge 
incinerators  is  appropriate. 

In  developing  a  revision  to  the  stand- 
ard to  accommodate  the  unique  problems 
in  parts  of  Alaska,  EPA  intends  that  the 
proposed  exemption  not  create  an  incen- 
tive to  utilize  small  Incinerators  which 
would  not  be  covered  under  the  stand- 
ard. To  avoid  this  situation  the  proposed 
exemption  applies  only  where  an  owner 
or  operator  can  demonstrate  to  the  sat- 
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isfaction  of  the  Administrator  that  land 
application  and  sanitary  landfiUs  are  not 
feasible  disposal  methods  for  the  sewage 
sludge.  The  size  exemption  is  based  on 
the  capacity  of  the  waste  water  treat- 
me»t  plant  rather  than  the  incinerator 
in  order  to  prevent  constructing  multiple 
small  incinerators  rather  than  larger 
units  which  would  be  subject  to  the 
standard. 

The  proposed  amendment  of  §  60.150 
would  not  affect  applicable  national  mer- 
cury emission  standards  under  §  61.50 
which  currently  regulates  mercury  emis- 
sions from  all  sludge  incinerators.  These 
standards  are  not  subject  to  the  exemp- 
tion because  control  of  mercury  emis- 
sions can  be  achieved  by  ordinances  or 
statutes  which  prevent  mercury-bearing 
material  from  being  introduced  into  the 
municipal  waste  treatment  system. 

Public  Participation 

liaterested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  (in  triplicate)  to  the 
Emission  Standards  and  Engineering  Di- 
vision, U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina  27711,  Attention:  Mr.  Don  R. 
Goodwin.  Comments  on  all  aspects  of 
the  proposed  revision  are  welcome.  All 
relevant  comments  received  not  later 
than  March  15,  1977  will  be  considered. 
Comments  received  will  be  available  for 
public  inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit, 
Room  2922  (EPA  Library) .  401  M  Street, 
S.W..  Washington,  D.C.  20460. 

Awthoritt:  Sections  111,  114.  and  301(a) 
of  the  Clean  Air  Act,  as  amended  by  sec.  4(a) 
of  Pub.  L.  91-604,  84  Stat.  1678  and  by  sec. 
15(c)  (2)  of  Pub.  L.  91-604,  84  Stat.  1713  (42 
U.3.C.  1867C-6, 18570-9  and  1867g(a)  ]. 

Dated:  January  14, 1977. 

Russell  E.  Train, 
Administrator. 

In  40  CFR  Part  60,  It  Is  proposed  to 
amend  Subpart  0,  by  revising  S  60.150  as 
follows : 

§  (0.150     Applicability    and   designation 
of  affected  facility. 

<a)  The  affected  facility  to  which  the 
provisions  of  this  subpart  apply  is  each 
incinerator  which  combusts  the  sludge 
produced  by  municipal  sewage  treatment 
plants  except  as  provided  under  i>ara- 
graph  (b)  of  this  section. 

(b)  The  owner  or  operator  of  a  sew- 
age sludge  incinerator  may  apply  to  the 
Administrator  for  an  exemption  to  the 
requirements  of  this  subpart  for  any 
sewage  sludge  Incinerator  that  is  in  a 
municipal  waste  treatment  plant  having 
a  dry  sludge  capacity  below  140  kg/hr 
(300  Ib/hr).  The  Administrator  will 
grant  an  exemption  provided  the  owner 
or  operator  demonstrates  to  the  Admin- 
istrator's satisfaction  that  it  is  not  feas- 
ible to  dispose  of  the  sludge  by  land  ap- 
plication or  in  a  sanitary  landfill  because 
of  freezing  conditions.  For  the  purpose 
of  determining  the  capacity  of  a  munici- 
pal waste  treatment  plant  under  this 
paragraph,  the  dry  sludge  capacity  of 


the  municipal  waste  treatment  plant  or 
the  dry  sludge  capacity  of  the  sewage 
sludge  incinerator,  whichever  is  greater, 
is  used. 

(FR  Doc.77-2384  Filed  1-25-77:8:45  am] 

LEGAL  SERVICES  CORPORATION 

[  45  CFR  Part  1606  ] 

FINANCIAL  ASSISTANCE 

Procedures  Governing  Applications  for 
and  Denial  of  Refunding 

The  Legal  Services  Corporation  was 
established  pursuant  to  the  Legal  Serv- 
ices Corporation  Act  of  1974,  Pub.  L.  93- 
355,  88  Stat.  378,  42  U.S.C.  2996-2996Z 
("the  Act") .  Section  1011  of  the  Act,  42 
U.S.C.  2996 j,  provides  that  the  Corpora- 
tion shall  prescribe  procedures  to  insure 
that,  among  other  things,  applications 
for  refunding  are  not  denied  unless  the 
grantee,  contractor,  or  person  or  entity 
receiving  financial  assistance  has  been 
afforded  reasonable  notice  and  an  op- 
portunity for  a  timely,  full,  and  fair 
hearing. 

Pursuant  to  section  1008(e)  of  the 
Act,  the  Corporation  hereby  affords 
notice  and  publishes  for  comment  the 
following  proposed  regulation  concern- 
ing procedures  governing  applications 
for  and  denial  of  refimding.  Public  com- 
ment will  be  received  by  ttie  Corporation 
at  its  headquarters  offices.  Suite  700,  733 
15th  Street,  NW.,  Washington,  D.C. 
20005  on  or  before  February  25,  1977. 
Comments  must  be  in  writing  and  may 
be  accompanied  by  a  memorandum  or 
brief  in  support  thereof.  Comments  re- 
ceived may  be  seen  at  the  above  ofiBces 
during  business  hours  Monday  through 
Friday. 

Final  regulations  will  be  issued  by  the 
Corporation  after  review  and  considera- 
tion of  public  comments  received  pur- 
suant to  this  notice. 

Comment 

To  insure  that  the  provision  of  legal 
assistance  to  eligible  clients  would  not  be 
disrupted  unnecessarily,  Congress  pro- 
vided, in  section  1011  of  the  Act,  that  a 
recipient's  application  for  refunding 
should  not  be  denied  unless  the  recipient 
had  been  afforded  reasonable  notice  and 
opportunity  for  a  timely,  full,  and  fair 
hearing. 

The  current  draft  was  prepared  after 
consideration  -of  48  written  conunents 
received  in  response  to  the  publication 
of  a  proposed  temporary  regulation  on 
March  12,  1976  (now  in  effect)  and  a 
proposed  final  draft  on  April  30,  1976,  as 
well  as  lengthy  analyses  submitted  by 
NLADA  and  PAG,  and  proposed  drafts 
prepared  by  those  organizations. 

It  seems  a  fair  conclusion  that  section 
1011  of  the  Act  calls  for  procedures  less 
elaborate  than  those  of  the  Administra- 
tive Procedure  Act,^  but  broadly  com- 
parable to  the  due  process  requirements 
applied  to  termination  of  governmental 


» Had  fuU  APA  procedures  been  intended. 
th«  Act  could  simply  bave  adopted  them  as 
It  did  5  U.S.C. 552  in  section  1005(g). 
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financial  benefits,  licenses,  or  employ- 
ment. This  conclusion  precludes  sum- 
mary procedures  or  any  provlslcHi  that  is 
unfair,  but  does  not  compel  the  Corpo- 
ration to  imitate  courtroom  procedures. 
Most  refunding  decisions  require  the  ex- 
ercise of  discretion  and  policy  judg- 
ments. Issues  that  are  better  settled  by 
discussion  than  by  adversarial  confron- 
tation. Rarely  will  refunding  hearings 
be  adjudicative  in  the  conventional 
sense.  Nor  is  it  the  purpose  of  the  hear- 
ing to  review  or  to  challenge  a  decision 
after  it  has  been  made;  the  purpose  is 
to  provide  an  owx>rtunity  for  meaning- 
ful involvement  of  a  recipient  before  a 
final  decision  is  reached,  thereby  insur- 
ing that  the  Corporation  wiU  not  act 
hastily,  or  on  mistaken  grounds,  or  with- 
out receipt  of  all  information  and  view- 
points entitled  to  consideration. 

The  major  issues  raised  In  the  com- 
ments received  by  the  Corporation 
should  be  considered  by  the  Board. 

1.  GROUNDS  FOR  DENIAL  OF  REFUNDING 

The  requirements  of  section  1011  are 
procedural,  and  nothing  in  the  Act  re- 
quires the  Corporation  to  issue  a  regula- 
tion stating  all  the  grounds  and  cri- 
teria that  may  be  applied  in  the  future 
in  considering  applications  for  refund- 
ing. The  Committee  decided  that  it  is 
desirable  to  do  so,  however,  and  that 
t^  grounds  enumerated  in  §  1606.4  are 
adequate  to  cover  all  contingencies  likely 
to  occur. 

This  draft  corrects  a  flaw  that  com- 
ments identified  in  the  earlier  one,  which 
f afled  to  provide  a  hearing  on  the  ques- 
tion whether  a  generally  applicable  law 
or  policy  was  being  applied  correctly  in 
a  particular  case. 

2.    PRESIDING    OFFICER 

Section  1606.7(a)(1)  states  that  the 
presiding  officer  "may  be  an  officer  or 
employee  of  the  Corporation  who  has 
not  previously  been  concerned  with  the 
Investigation  or  consideration  of  the 
application  for  refunding,  or  may  be  a 
person  recruited  or  retained  from  out- 
side the  Corporation  who  is  familiar  with 
the  provision  of  legal  services  to  the  poor 
and  supportive  of  the  purposes  of  the 
Act.- 

Many  comments  urged  the  use  of  an 
administrative  law  Judge  or  another  per- 
son not  employed  by  the  Corporation 
in  every  case.  The  request  seems  mis- 
founded. 

Assuming  that  the  presiding  officer 
was  not  involved  in  the  preliminary  de- 
termination or  the  investigation  that 
led  to  it,  there  cannot  be  a  serious  ques- 
tion about  the  propriety  or  validity  of 
designating  a  Corporation  official  to 
preside  at  the  hearing.  In  "The  National 
Paralegal  Institute  v.  The  Legal  Serv- 
ices Corporation,"  Civ.  No.  76-1260,  (Au- 
gust 12,  1976)  the  Court  held  that  the 
provision  of  the  Corporation's  temjwrary 
regulations  authorizing  a  Corporation 
employee  to  act  as  presiding  officer  sat- 
isfied the  requirements  of  section  1011. 
The  decision  was  clearly  supported  by 
Supreme  Court  decisions  defining  con- 


stitutional requirements  for  an  impar- 
tial tribunal.' 

ITie  Corporation's  regulation  is  con- 
slstent  with  the  one  adopted  by  ACTION, 
that  is  also  required  by  statute  to  provide 
a  fun  and  fair  bearing  before  terminating 
funding.  42  U.S.C.  5052.  It  provides  that 
the  presiding  officer  shall  be  the  respon- 
sible ACTION  official,  or  at  the  discretion 
of  the  responsible  ACTION  official,  an 
independent  hearing  examiner  designat- 
ed pursuant  to  the  Administrative  Pro- 
cedure Act.  45  CFR  1206.1-7  tb)  (1) .  The 
ACnoU  regulations  were  published  in 
the  Federal  Register  on  January-  16. 
1974,  seven  months  before  passage  of  the 
Legal  Ser\-ices  Corporation  Act,  with  its 
provision  containing  identical  language. 
There  is  no  reason  to  believe  that  the 
Congress  intended  to  impose  heavier  re- 
quirements on  the  Corporation  than  on 
ACTION.' 

The  current  draft  authorizes  appoint- 
ment of  a  presiding  officer  who  is  not 
employed  by  the  Corporation.  It  may  be 
expected  that  an  outsider  will  most  fre- 
quently be  appointed  when  a  recipient  is 
charged  with  violating  the  Act  or  failing 
to  provide  high  quahty  assistance,  and 
the  burden  of  proof  is  up<m  the  Corpora- 
tion 8LS  provided  by  I  1606.11.  But  when 
the  issues  presented  require  judgmaits 
about  the  effective  use  of  Corporation 
resources,  decisions  should  be  made  by 
a  person  familiar  with  the  overall  devel- 
opment of  Corixjration  policy. 

3.  obligations  of  the  corporation 

The  temporary  regulation  places  the 
burden  of  proof  in  every  case  upon  the 
recipient.  Section  1606.11  of  the  current 
draft  imposes  upon  the  Corporation  the 
obligation  of  proving,  by  a  prQ>onderance 
of  the  evidence,  any  disputed  fact  r^ed 
upon  as  a  groimd  for  denying  refunding. 
On  issues  of  policy,  the  Corporation  has 
the  obllgati(m  of  showing  that  there  Is  a 
substantial  basis  for  denying  refunding. 

TTie  Committee  believes  there  Is  no 
legal  requirement  for  the  Corporation  to 


assume  these  obligations,  but  concluded 

that  it  would  be  wise  policy  for  it  to  do  so. 

The  other  changes  from  the  published 

draft  were  minor  or  technical  In  nature. 

PART  1606 — PROCEDURES  GOVERNING 
APPUCATIONS  FOR  AND  DENIAL  OF 
REFUNDING 

Sec. 

1606.1  Purpose. 

1606J2  Definitions. 

1606.3  Application  for  refunding. 

1606.4  Grounds  for  denial  of  relundint- 

1606.5  Preliminary  determination. 
1606  6  Informal  conference. 

1606.7  Initiation  of  proceedings. 

1606.8  Presiding  officer. 

1606.9  Prehearing  conference. 

1606.10  Conduct  of  bearing. 

1606.1 1  Obligations  of  the  corpora>ii>:. 

1606.12  Briefs  and  argument. 

1606.13  Recommended  decisions. 
1606  14  Final  decision. 

1606.15  Time  extension  and  waiver. 

1606.16  Right  to  counsel. 

1606.17  Reimbtipsement. 

1606.18  Interim  funding. 

1606.19  Termination  funding. 

1606.20  NoUce. 

AuTHORrrT:  Sees.  1006(b)  (1>.  (3).  lOOT.ai 
(1).  1007(a)(3),  1007(a)(9),  1007(d),  1008 
(e),  1011  (42  U.8.C.  2996e(b)  (I)  and  (3V 
2996f(a)(l).  2996f(a)(3).  2996f(a)(9>. 
2998(d),  2996«(e),  2996J. 

§  1606.1      Purpoi^e. 

By  affording  a  recipient  the  oppor- 
tunity for  a  timely,  full,  and  fair  hearing 
that  will  promote  informed  deliberation 
by  the  Corporation  when  tiiere  is  rea- 
son to  believe  an  application  for  re- 
funding should  be  denied,  this  i>art  seeks 
to  avoid  unnecessary  disruption  in  the 
delivery  of  legal  tussistance  to  eligible 
clients. 


'Thus,  a  parole  revocation  hearing,  or  one 
for  the  revocation  of  probation,  may  be  con- 
ducted before  an  in-house  presiding  officer 
so  long  as  he  was  not  directly  involved  in 
the  antecedent  investigation.  "Morrissey  v. 
Brewer,"  408  U.S.  471  (1972):  "Gagnon  v. 
Scarpelll,"  413  VS.  788  (1973).  A  board  of 
physicians  may  first  Investigate  and  then 
Itself  bear  a  license  suspension.  "Withrow  v. 
Larkin,"  421  U.S.  35  (1975).  A  boexd  com- 
posed of  senior  prison  officials  may  decide 
a  disciplinary  case.  "Wolff  v.  McDonneQ," 
418  U.S.  639  (1974).  A  "neutral  investigative 
officer",  reviewed  by  the  hoeplt&I  sui)erln- 
tendent,  can  determli>e  whether  a  mental 
patient  should  be  transferred  to  the  maxi- 
mum security  unit.  "Jones  ▼.  Boblnaon,"  440 
F.2d  249  (CADC,  1971 ) .  A  school  may  be  de- 
nied eUglbUlty  for  educating  nonimmigrant 
alien  students  If  the  due  process  hearing  Is 
conducted  before  an  official  who  did  not 
participate  In  the  Investigation.  "Blackwell 
College  of  Business  v.  Attorney  General".  454 
F.2d  928  (CADC,  1971). 

'See  also  45  CFB  1067.1-7.  and  46  CFR 
1303.3-1,  implementing  42  UJS.C.  3944(e) 
(OEO),  and  42  U.8.C.  2928(h)(3)  (Head- 
start),  respectively. 


§  1606.2      Drfiniiious. 

(a)  "Denial  of  refunding"  means  a 
decision  that,  after  erpirati(»i  of  its 
current  grant  or  contract,  a  recipient — 

(1)  Will  not  be  provided  with  finan- 
cial assistance;  or 

(2)  Will  have  its  annual  level  of 
financial  support  reduced  to  an  extent 
that  Is  not  required  by  a  reduction  in  the 
Corporation  appropriation  that  is  ap- 
portioned amcMig  all  recipients  of  the 
same  class,  and  Is  either  more  than  10 
percent  or  more  than  (20,000  below  the 
recipient's  annual  level  of  financial  as- 
sistance imder  its  current  grant  or  con- 
tract ;  or 

(3)  Will  be  provided  with  financial 
assistance  subject  to  a  new  condition  or 
restriction  that  Is  not  generally  applic- 
able to  all  recipients  of  the  same  class, 
and  that  would  slgntficsmtly  reduce  the 
ability  of  a  recipient  to  maintain  its  cur- 
rent level  of  legal  assitance  to  eligible 
clients. 

(b)  'T)irector  of  a  recipient"  mean.s 
the  person  who  has  overall  day-to-day 
responsibility  for  management  of  opera- 
tions by  the  recipient. 

(c)  "President'',  as  used  In  this  part 
means  the  President  (or  aediig  Presi- 
dent) of  the  Corporation,  and  not  his 
designee. 
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(d)  "Presiding  OfBcer"  means  the 
E*resident,  or  a  person  designated  by  the 
President  to  recommend  a  final  decision 
that  an  application  for  refunding  should 
be  granted  or  denied. 

§  1606.3      Application  for'rrfuiidiii^. 

At  least  120  days  before  expiration  of 
its  current  grant  or  contract,  a  recipient 
that  desires  refunding  shall  file  an  appli- 
cation therefor  with  the  Corporation  in 
conformity  with  directions  that,  from 
time  to  time,  may  be  issued  by  the  Cor- 
poration. 

§  1606.-1      Grounds  for  denial  of  refund- 
ing. 

An  appl^tion  for  refunding  may  be 
denied  when: 

(a)  Denial  is  required  by  law;  or 

(b)  Denial  is  required  by  a  Corporation 
policy  that  is  generally  applicable  to  all 
recipients  of  the  same  class;  or 

(c)  There  has  been  substantial  failure 
by  a  recipient  to  comply  with  a  provision 
ol  law,  or  a  rule,  regulaticm.  or  guideline 
Issued  by  the  Corporation,  or  a  term  or 
condition  of  a  current  or  prior  grant  from 
or  contract  with  the  Corporation  or  a 
predecessor  agency.  In  the  absence  of  im- 
usual  circumstances,  refunding  shall  not 
be  denied  for  this  cause  imless  the  Cor- 
poration has  given  the  recipient  notice  of 
such  failure  and  an  opportunity  to  take 
effective  corrective  action. 

(d)  lliere  has  been  substantial  faiHure 
by  a  recipient  to  provide  high  quality, 
economical,  and  effective  legal  assistance, 
as  measured  by  generally  accepted  pro- 
fessional standards,  the  provisions  of  the 
Act,  or  a  rule,  regulation  or  guideline 
issued  by  the  Corporation.  In  the  absence 
of  imusual  circumstances,  refunding 
shall  not  be  denied  for  this  cause  unless 
the  Corporation  has  given  the  recipient 
notice  of  such  failure  and  an  opportunity 
to  take  effective  corrective  action. 

(e)  Denial  will  implement  a  provision 
of  the  Act,  or  a  Corporation  policy,  rule, 
regulation  or  guideline  regarding  eco- 
nomical or  effective  use  of  resources. 

§  1606.5      Preliminary  determination. 

(a)  When  there  Is  reason  to  believe  an 
application  for  refunding  should  be  de- 
nied, the  Corporation  shall  serve  a  writ- 
ten preliminary  determination  upon  the 
recipient,  which  sihall  state  the  grounds 
for  proposed  denial,  and  shall  identify, 

with  reasonable  specificity,  any  facts  or 
documents  relied  upon  as  justification  for 
denlsJ. 

(b)  The  preliminary  determination 
shall  advise  the  recipient  that  it  may, 
within  ten  days  of  receipt  of  the  prelimi- 
nary determination,  make  written  re- 
quest for 

(1)  A  hearing  under  this  part,  or 

(2)  An  informal  conference  imder 
9  1606.6  with  a  subsequent  right  as  there 
provided  to  request  a  hearing. 

(c)  The  preliminary  determination 
shall  also  advise  the  recipient  of  its  right 
to  request  interim  or  termination  fund- 
ing, as  the  case  may  be,  imder  i  1606.18 
or  {1606.19. 
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§  IG06.6      Informal  conference. 

On  timely  request  by  the  recipient,  the 
Corporation  employee  who  made  the  pre- 
liminary determination  shall  conduct  an 
informal  conference  with  the  recipient 
at  a  time  and  place  designated  by  the  em- 
ployee. The  parties  thereto  shall  ex- 
change views,  seek  to  narrow  the  Issues, 
and  explore  the  possibilities  of  settlement 
or  compromise.  At  the  conclusion  of  the 
conference,  which  may  be  adjourned  for 
deliberation  or  consultation,  the  Cor- 
poration employee  may,  in  writing, 
modify,  withdraw,  or  aflflrm  the  prelimi- 
nary determination.  The  recipient  may, 
within  five  days  thereafter,  make  written 
request  for  a  hearing  under  §  1606.9 
through  §  1606.15. 

§  1606.7      Initiation  of  proceedings. 

Within  ten  days  of  a  request  for  a 
hearing  made  under  !  1606.5(b)  or 
§  1606.6,  the  Corporation  shall  notify  a 
recipient  in  writing  of 

(a)  The  name  of  the  presiding  ofiBcer, 
and  of  the  attorney  who  will  represent 
the  Corporation; 

(b)  The  date,  time  and  place  scheduled 
for  a  prehearing  conference.  If  any  should 
be  requested  or  ordered;  and 

(c)  The  date,  time  and  place  scheduled 
f  «r  the  hearing. 

§  1606.8     Presiding  OiTicer. 

fa)  The  presiding  ofiBcer  may  be  an 
officer  or  employee  of  the  Corporation 
who  has  not  previously  been  concerned 
with  the  Investigation  or  consideration 
of  the  application  for  refunding,  or  may 
be  a  person  who  is  not  an  employee  of 
the  Corporation,  who  is  familiar  with  the 
provision  of  legail  services  to  the  poor  and 
supportive  of  the  purposes  of  the  Act. 

(b)  After  designation,  the  presiding  of- 
ficer shall  not  consult  with  or  receive 
communications  from  the  employee  who 
made  the  preliminary  detemiinatlon  or 
from  those  representing  the  Corporation 
on  any  of  the  factual  issues  in  the  hear- 
ing except  in  the  presence  of,  or  with 
copies  to,  the  recipient. 

§  1606.9        Prehearing  conference. 

(a)  A  prehearing  conference  may  be 
ordered  by  the  presiding  officer,  and  shall 
be  ordered  if  requested  by  either  the  re- 
cipient or  the  Corporation.  TTie  matters 
to  be  considered  at  the  conference  shall 
include: 

(1 )  Proposals  to  define  and  narrow  the 
issues; 

(2)  Efforts  to  stipulate  the  facts,  in 
whole  or  in  part; 

(3)  The  probable  number,  Identity,  and 
order  of  presentation  of  exhibits  and 
witnesses; 

(4)  On  the  agreement  of  the  parties, 
the  possibility  of  presenting  the  case  on 
written  submission  or  oral  argument; 

(5)  Ttis  desirability  of  advance  sub- 
mission of  sc«ne  or  all  of  the  direct  testi- 
mony In  writing; 

(6)  Any  necessary  variation  in  th« 
date,  time  and  place  of  the  hearing;  and 

(7)  Such  other  matters  as  may  be  ap- 
propriate. 
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(b)  In  advance  of  tlie  prehearing  con- 
ference, the  presiding  officer  may  require 
a  party  to  submit  a  written  statement 
discussing  any  matter  described  in  para- 
graph (a)  of  this  section.  After  the  pre- 
hearing conference,  the  presiding  officer 
may  establish  the  procedures,  consistent 
with  this  part,  to  be  followed  at  the 
hearing. 

(c>  The  presiding  officer  may,  at  the 
prehearing  conference  or  at  any  subse- 
quent appropriate  time  prior  to  comple- 
tion of  the  hearing,  require  the  Corpora- 
tion or  the  recipient,  on  sufficient  notice, 
to  produce  a  relevant  document  in  its 
possession,  to  make  a  report  not  unduly 
burdensome  to  prepare,  or  to  produce  a 
person  in  its  employ  to  testify,  if  any 
might  offer  a  relevant  and  substantial 
addition  to  the  accuracy  or  completeness 
of  the  record.  With  the  consent  of  the 
presiding  officer,  a  p>arty  may  make  a 
written  submission  before  the  hearing. 

§  1606.10      Conduct  of  hearing. 

(a)  The  hearing  shall  be  scheduled  to 
commence  at  the  earliest  appropriate 
date,  ordinarily  not  later  than  45  days 
after  the  notice  required  by  §  1606.7,  arid, 
whenever  practical,  shall  be  held  at  a 
place  convenient  to  the  recipient  and  the 
ccMnmunity  it  serves.  A  hearing  affecting 
more  than  one  community  or  recipient 
shall  be  held  in  a  single  centrally  lo- 
cated place  imless  the  presiding  officer 
dete-Tnines  that  an  additional  hearing 
place  is  required. 

(b)  The  presiding  officer  shall  preside, 
conduct  a  fu^  and  fair  hearing,  avoid 
delay,  maintam  order,  and  insure  that 
a  record  sufficient  for  full  disclosure  of 
the  facts  and  Issues  is  made.  The  hear- 
ing shall  be  open  to  the  public  unless,  for 
good  cause  and  in  the  interests  of  justice, 
the  presiding  officer  shall  determine 
otherwise. 

(c)  The  presiding  officer  may  allow  any 
Interested  person  or  organization  to  par- 
ticipate in  the  hearing  if  such  participa- 
tion will  not  broaden  the  issues  unduly 
or  cause  delay,  and  will  aid  in  proper 
determination  of  the  Issues. 

(1)  A  person  or  organization  wishing 
to  participate  in  a  hearing  shall  request 
permission  from  the  presiding  officer, 
stating  the  reason  for  the  request,  and 
the  nature  of  the  evidence  or  argimient 
to  be  offered;  and  shall  notify  the  Cor- 
poration ana  the  recipient  of  its  request. 

(2)  The  presiding  officer  shall  notify 
the  Corporation,  the  recipient,  and  the 
person  or  organization  requesting  par- 
ticipation whether  the  request  has  been 
granted,  and  in  case  of  denial  shall  In- 
clude a  brief  statement  of  the  reasons 
therefor. 

(3)  The  presiding  officer  may  limit  the 
scope  or  form  of  participation  authorized 
under  this  paragraph. 

(d)  The  Corporation  and  the  receipent 
each  may  present  its  case  by  oral  or  doc- 
umentary evidence,  conduct  examination 
and  cross-examination  of  witnesses,  ex- 
amine any  document  submitted  by  an- 
other party,  and  submit  rebuttal  evi- 
dence. 
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(e)  If  a  party  fails,  without  good  cause, 
to  produce  a  person  or  document  required 
under  §  1606.9(c),  the  presiding  officer 
may  make  an  adverse  finding  on  the  fact 
or  issue  with  respect  to  which  production 
was  required. 

(f)  Technical  rules  of  evidence  shall 
not  apply.  The  presiding  officer  shall 
make  any  procedural  or  evidentiary  rul- 
ing that  may  help  to  Insure  full  dis- 
closure of  the  facts,  to  maintain  order, 
or  to  avoid  delay.  Irrelevant,  immaterial, 
repetitious  or  unduly  prejudicial  matter 
may  be  excluded. 

(g)  Official  notice  may  be  taken  of 
published  policies,  rules,  regulations, 
guidelines  and  instructions  of  the  Cor- 
poratiOTi,  of  any  matter  of  which  judicial 
notice  may  be  taken  In  a  federal  court, 
or  of  any  other  matter  whose  existence, 
authenticity,  or  accuracy  is  not  open  to 
serious  question. 

(h)  A  record  or  summary  of  the  hear- 
ing shall  be  va&de  in  a  manner  deter- 
mined by  the  presiding  officer,  and  shall 
be  made  available  to  a  party  upon  pay- 
ment of  its  cost. 

§  1606.11      Obligations    of    the    C«)rpora- 
tion. 

At  a  hearing  under  §  1606.10 : 

(a)  The  Corporation  shall  have  the  ato- 
llgatlon  of  proving,  by  a  preponderance 
of  the  evidence,  the  existence  of  any  dis- 
puted fact  relied  upon  as  Justification  for 
denial  of  ref  imdlng  on  a  ground  described 
in  peiragraph  (e)  or  (d)  of  {  1606.4;  and 

(b)  On  all  other  issues,  the  Corpora- 
tion shall  have  the  obligation  of  estab- 
lishing a  substantial  basis  for  denying 
the  application  for  refiuiding. 

§  1606.12      Briefs  and  argument. 

(a)  Within  t&a.  days  after  the  close 
of  the  hearing,  each  party  may,  and  upon 
request  of  the  presiding  officer,  sliall,  sub- 
mit to  the  presiding  officer,  with  service 
upon  all  other  parties,  pr(HX)6ed  findings 
of  fact  and  argument  on  matters  of  law 
or  policy. 

(b)  The  presiding  officer  may  direct  or 
permit  oral  arg\iment  at  the  close  of  the 
hearing  or  after  submission  of  briefs. 

§  1606.13      Recommended  decision. 

(a)  As  soon  as  practicable  after  the 
hearing,  and  normally  within  Mpenty 
days  after  its  conclusion,  the„jsfeslding 
officer  shall  Issue  a  written  reeOmmended 
decision 

(1)  Granting  the  application  for  re- 
funding, subject  to  any  modification  or 
condition  that  may  be  deemed  necessary 
on  the  basis  of  information  adduced  at 
the  hearing;  or 

(2)  Denying  the  application  for 
refunding. 

(b)  The  recommended  decision  shall 
contain  findings  of  the  significant  and 
relevants  facts  and  shall  state  the  rea- 
sons for  the  decision.  Findings  of  fact 
shall  be  based  solely  on  the  evidence  ad- 
duced at  the  hearing  or  on  matters  of 
which  official  notice  was  taken. 

§  1606.14     Final  decision. 

(a)  If  neither  the  Corporation  nor  the 
recipient  requests  review  by  the  Presi- 


dent, a  recommended  decision  shall  be- 
come final  ten  days  after  receipt  by  a 
recipient. 

(b)  The  recipient  or  the  Corpwration 
may  seek  review  by  the  President  of  a 
recommended  decision.  A  request  shsdl 
be  made  in  writing  within  ten  days  after 
receipt  by  the  party  of  the  recommended 
decision,  and  shall  state  in  detail  the 
reasons  for  seeking  review. 

<c)  Within  thirty  days  after  receipt 
of  a  request  for  review  of  a  recommended 
decision,  the  President  may  adopt,  mod- 
ify, or  reverse  the  recommended  deci- 
sion, or  direct  further  consideration  of 
the  matter.  In  the  event  of  modifica- 
tion or  reversal,  the  President's  decision 
shall  conform  to  the  requirements  of 
§  1606.13(b). 

(d)  If  the  presiding  officer  is  the  Presi- 
dent, within  thirty  days  after  the  con- 
clusion of  a  hearing,  a  final  decision  that 
conforms  to  the  requirements  of  I  1606.13 
shall  be  issued. 

(e)  A  decision  by  the  President  shall 
become  final  upon  receipt  by  a  recipient. 

§  1606.15      Time  extension  and  waiver. 

'a)  Any  period  of  time  provided  in 
these  rules  may,  upon  good  cause  shown 
and  determined,  be  extended  (1)  By  the 
person  making  the  preUmlnary  determi- 
nation, prior  to  the  time  the  presiding 
officer  is  designated;  (2)  By  the  presid- 
ing officer,  prior  to  the  issuance  of  a 
recommended  decision;  or  (3)  By  the 
President  at  any  tlme^ 

(b)  Requests  for  extensions  of  time 
shall  be  considered  in  light  of  the  overall 
objective  that  the  procedures  prescribed 
by  this  part  ordinarily  shall  be  concluded 
within  90  days  of  the  preliminary  deter- 
mination. 

(c)  Any  other  provision  of  these  rules 
may  be  waived  or  modified  (1)  By  the 
presiding  officer,  if  other  than  the  Presi- 
dent, with  the  assent  of  the  recipient  and 
of  counsel  for  the  Corporation,  or  (2) 
By  the  President  upon  good  cause  shown 
and  determined. 

§  1606.16      Right  to  Counsel. 

At  a  hearing  under  §  1606.10,  the  Cor- 
poration tuid  the  recipient  each  shall  be 
entitled  to  be  represented  by  counsel,  or 
by  another  person.  TTie  attorney  desig- 
nated may  be  an  employee,  or  may  be 
outside  counsel  retained  for  the  purpose, 
who  may  be  compensated  at  the  reason- 
able and  customary  rate  for  an  attorney 
practicing  in  the  vicinity  of  the  attorney 
retained.  Unless  prior  written  approval  is 
received  from  the  Corporation,  such  fees 
shall  not  exceed  the  dally  equivalent  of 
iHae/^te  of  level  V  of  the  Executive 
Sen  wile  specified  in  section  5316  of  Ti- 
tle S^nited  States  Code. 

§  ^/O06.17     Reimbiirsenienl. 

If  an  appUcation  for  refunding  is 
granted  after  a  Preliminary  Determina- 
tion has  been  Issued  \mder  S  1606.5,  a 
recipient,  at  the  discretion  of  the  Pres- 
ident, may  receive  reimbursonent  by 
the  Corporation,  in  whole  or  in  part,  for 
reascmable  and  actual  expenses  that 
were  required  in  connection  with  pro- 
ceedings under  this  part. 


^  1606.18      Intorint  fundini!. 

Failure  by  the  Corporation  to  meet  a 
time  requirement  of  this  part  shall  not 
entitle  a  recipient  to  refunding.  If  the 
Corporation  fails   to  take   final   action 
upon  an  application  for  refunding  prior    , 
to  the  expiration  of  the  term  of  a  recip-,-' 
ient's  current  grant  or  contract,  the  Cor-'  "^ 
poration  shall  provide  the  recipient  with 
interim  funding  necessary  to  maintain 
its  current  level  of  legal  assistance  ac- 
tivities under  the  Act  until 

( a '  The  application  for  refunding  has 
been  approved  and  funds  pursuant 
thereto  received,  or 

(b>  A  final  decision  denying  the  appli- 
cation has  been  made. 

i;  1606.19      Termination  funding. 

After  a  final  decision  to  deny  refund- 
ing, and  without  regard  to  whether  a 
hearing  has  occurred,  the  Corporation 
may  authorize  temporary  funding  It  nec- 
essary' to  enable  a  recipient  to  close  or 
transfer  current  matters  In  a  manner 
consistent  with  the  recipient's  profes- 
sional responsibility'  to  its  present 
clients. 

§  1606.2     Notice. 

A  notice  required  to  be  sent  to  a  re- 
cipient under  this  pert  shall  be  sent  to 
the  director  ot  the  recipient,  and  may  be 
sent  to  the  chairperson  of  its  governing 
body. 

Thomas  Erruch, 
President, 
Legal  Services  Corporation. 

|FR  Doc  77-2576  FUed  l-a&-77:8:45  ami 


[  45  CFR  Part  1621] 

CLIENT  GRIEVANCE  PROCEDURE 

Proposed  Rulemaking 

The  Legal  Services  Corporation  was 
established  pursuant  to  the  Legal  Serv- 
ices Corporation  Act  of  1974,  Pub.  L. 
93-355,  88  Stat.  378,  42  U.S.C.  2996-29962 
("the  Act").  Section  1006(b)(1),  42 
U.S.C.  2996e(b)(l),  provides  that  the 
Corporation  shall  have  authority  to  in- 
sure compliance  of  the  Act. 

Pursuant  to  section  1008(e)  of  the 
Act,  the  Corporation  hereby  eiffords  no- 
tice and  publishes  for  comment  the  fol- 
lowing proposed  regulations  c<mcemlng 
client  grievance  procedures.  Pid)lic  com- 
ment will  be  received  by  the  Corporation 
at  its  headquarters  offices.  Suite  700,  733 
15th  Street,  NW.,  WaahinKton,  D.C. 
20005  on  or  before  February  25,  1977. 
Comments  must  be  in  writing  and  may 
be  accompanied  by  a  memorandtim  or 
brief  in  support  thereof.  Comments  re- 
ceived may  be  seen  at  the  above  offices 
during  business  hours  Monday  through 
Friday. 

Final  regulations  will  be  issued  by  the 
Corporation  after  review  and  consid- 
eration of  public  comments  received  pur- 
suant to  this  notice. 

COMMEKr 

A  person  who  Is  denied  legal  assitance 
by  a  recipient,  of  who  Is  dissatisfied  with 
the  assistance  rendered.  Is  unable  to  ob- 
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tain  legal  asslstsoice  from  another 
source.  And.  although  a  client  does  not 
pay  a  fee,  adequate  recourse  should  be 
available  when  the  client  believes  that 
the  services  provided  by  a  recipient  do 
not  meet  the  high  standards  of  effec- 
tiveness required  by  the  Act.  Further, 
the  fact  that  a  recipient  carries  on  its 
activities  with  funds  from  a  public  source 
Imposes  an  additional  responsibility  be- 
yond those  Imposed  on  every  lawyer  by 
the  Code  of  Professional  Responsibility. 
An  effective  client  grievance  procedure 
Is  an  appropriate  means  of  Insuring  the 
accountability  of  a  recipient  to  Its  clients. 

The  proposed  regulation  requires  the 
establishment  by  the  governing  body  of 
a  recipient  of  a  grievance  committee  with 
authority  to  consider  coQ)pIlants  that 
have  not  been  resolved  by  staff  action. 
The  Code  of  Professional  Responsibility 
does  not  prevent  a  committee  containing 
nonlawyers  from  Inquiring  Into  a  law- 
yer's conduct  of  a  case  when  the  com- 
mittee Is  acting  at  the  request  of  the 
client.  Ethical  prohibitions  against  In- 
terference with  the  professional  Judg- 
ment of  a  lawyer  are  designed  to  Insure 
that  the  lawyer  will  be  directly  respon- 
sible to  the  client,  and  not  subject  to 
Interference  or  control  by  an  Interme- 
diary. See  ABA  Formal  Opinions  237 
azul  294.  Inquiry  by  a  grievance  commit- 
tee acting  at  the  request  of  the  client  Is 
consistent  with  these  opinions. 

If  a  client  expresses  dissatisfaction 
with  any  aspect  of  the  assistance  pro- 
vided by  a  recipient.  It  would  be  appro- 
priate for  the  recipient  to  Inform  the 
cUent  of  the  existence  of  a  local  group, 
such  as  the  National  Clients  Council  or 
the  National  Welfare  Rights  Organiza- 
tion, that  may  be  able  to  counsel  the 
client  about  the  subject  of  the  complaint. 

PART  1621— CLIENT  GRIEVANCE 
PROCEDURE 
Sae. 

1821.1  Purpose. 

1831.2  Oovernlng  Body  Grievance  Commit- 

tee. 

1621.3  Procedures. 

AtrrHOMTT:  Sec.  1006(5)  (1)  (42  VS.C. 
39»6e(b)(l)). 

i  1621.1     Purpose. 

By  providing  an  effective  remedy  for 
a  client  who  believes  that  legal  assist- 
ance has  been  denied  Improperly,  or  who 
Is  dissatisfied  with  the  assistance  pro- 
vided, this  part  seeks  to  insure  that  every 
recipient  will  be  accountable  to  its  clients 
and  will  provide  the  high  quality  legal 
assistance  required  bf  the  Act. 

S  1621.2     Governing  *'  Body      Grievance 
Committee. 

The  governing  body  of  a  recipient  shall 
establish  a  grievance  committee,  com- 
posed of  lawyer  and  client  representa- 
tives in  the  same  proportion  in  which 
they  are  on  the  governing  body. 
S  1621.3     Procedures. 

(a)  A  recipient  shall  establish  effective 
procedures  for  determining  the  validity 
of  a  eompUtnt  that  assistance  has  been 
Improperly  denied  or  tneffectlvely  ren- 


PROPOSED  RULES 

dared.  The  procediu*es  adopted  shall  be 
siJsject  to  approval  by  the  Corporation, 
(b)  The  procedures  shall  include: 

(1)  Adequate  notice  to  clients  of  how 
to; make  a  complaint; 

(2)  Provision  of  assistance  to  a  client 
who  requests  help  in  presenting  a  com- 
plaint; and 

(3)  An  opportimlty  for  a  complainant 
to  appear  before  the  grievance  committee 
esiablished  by  the  govrenlng  body  if  the 
dltector  of  the  recipient  is  unable  to  re- 
solve the  matter. 

<c)  A  record  of  every  complaint  and 
its  disposition  shall  be  preserved  for  re- 
view by  the  Corporation. 

h-  Thomas  Ehrlicii, 

President, 
Legal  Services  Corporation. 

^FR  Doc.77-2577  Piled  1-25-77; 8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

[50CFRPart^l7] 

ENDANGERED  AND  THREATENED 
WILDLIFE  AND  PLANTS 

Proposed  Provisions  for  Interagency 
Corporation 

Proposed  regulations  to  assist  the  Fed- 
eral agencies  in  complying  with  section  7 
of  the  Endangered  Species  Act  of  1973. 

The  Assistant  Secretary  for  Pish  and 
WQdllfe  and  Parks,  U.S.  Department  of 
the  Interior,  and  the  Director,  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administra- 
tion, n.S.  Department  of  Commerce, 
hereby  jointly  issue  substantively  identi- 
cal proposed  rulemakings  that  would  es- 
tablish rules  and  procedures  for  inter- 
agency cooperation  pursuant, to  section 
7  of  the  Endangered  Species  Apt  of  1973, 
16  U.S.C.  1531-1543  (hereinafter  cited  as 
Act) .  The  U.S.  Fish  and  Wildlife  Service 
(hereinafter  cited  in  this  preamble  sis 
FWS)  regulations  would  be  established 
in  Part  17  of  Chapter  I  of  TlUe  50,  Code 
of  Federal  Regulations,  while  the  Na- 
tional Marine  Fisheries  Service  (herein- 
after cited  in  this  preamble  as  NMFS) 
regulations  (published  elsewhere  In  this 
issue,  see  FR  Doc  77-2382,  published  in 
the  proposed  rules  section  of  this  Issue 
imder  the  Department  of  Commerce) 
would  be  established  In  Parts  217  and  223 
of  Chapter  n  of  Title  50,  Code  of  Federal 
RoguJatlons.  The  NMFS  regxilations  In 
Parts  217  and  223  are  only  for  those 
species  under  the  jurisdictional  respon- 
sibilities of  the  Secretary  of  Commerce 
(endangered  species  are  identified  in  50 
■  CPR  222.23(a)  and  threatened  species 
are  identified  in  50  CFR  227.4) .  The  FWS 
regulations  in. Part  17  would  apply  to 
all  other  endangered  and  threatened 
species. 

Background  i 

The  Act  became  effective  on  Decem- 
ber 28.  1973.  Recognizing  that  all  Fed- 
eral agencies  must  co(^}erate  to  conserve 
and  protect  endangered  and  threatened 
species  and  their  habitat,  sectlcm  7  of 
the  Act  states: 


I. 
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Section  7.  The  Secretary  shall  review  other 
programs  administered  by  him  and  utUlze 
such  programs  In  Iiirthera&ce  ot  the  pur- 
poses of  this  Act.  All  other  Federal  depart- 
ments and  agencies  shall,  In  consultation 
with  and  with  the  assistance  of  the  Secre- 
tary, UtUlze  their  authorities  in  furtherance 
of  the  purp>osee  of  this  Act  by  carrying  out 
programs  for  the  conservation  of  endangered 
species  and  threatened  Bp>ecle8  listed  pvirsu- 
ant  to  section  4  of  this  Act  and  by  taking 
such  action  necessary  to  insure  that  actions 
authorized,  funded,  or  carried  out  by  them 
do  not  jeopardize  the  continued  existence 
of  such  endangered  species  and  threatened 
species  or  result  In  the  destruction  or  modifi- 
cation of  habitat  of  such  species  which  Is 
determined  by  the  Secretary,  after  consulta- 
tion as  appropriate  with  the  affected  States, 
to  be  critical. 

By  internal  memorandum  of  October 
16,  1974,  ttie  Secretary  of  the  Interior 
further  defined  Interior's  responsibilities 
under  section  7  and  established  the  lead 
role  of  the  FWS  within  the  Department 
of  the  Interior. 

In  a  joint  letter  to  all  Federal  agencies 
on  December  3,  1974,  the  Secretaries  of 
the  Interior  and  Commerce  pointed  out 
the  responsibilities  of  the  agencies  under 
section  7  and  asked  for  their  cooperation 
in  implementing  the  Act.  The  letter  of 
December  3  also  clarified  the  responsi- 
bilities of  the  FWS  and  the  NMFS  as 
lead  agencies  for  the  two  Etepartments  in 
implementation  of  tJie  Act. 

On  April  22.  1975.  the  Director  of  the 
FWS  and  the  Director  of  the  NMFS 
published  a  joint  notice  in  the  Federal 
Register  (40  FR  17764-17765)  describ- 
ing how  "critical  habitat"  would  be  de- 
termined for  endangered  and  threatened 
species  pursuant  to  section  7  of  the  Act. 

On  May  29,  1975,  the  FWS  and  NMFS 
convened  a  conference  for  affected  Fed- 
eral agencies  to  discuss  the  Act  and  its 
Implications  for  the  activities  and  pro- 
grams of  the  agencies.  At  this  meeting, 
the  Federal  agencies  requested  that 
guidelines  be  developed  to  assist  them 
In  meeting  their  responsibilities  under 
section  7. 

In  response  to  that  request,  the  FWS 
and  NMFS  convened  an  Ad  Hoc  Inter- 
agency Committee  of  representatives 
from  11  Federal  agencies  to  advise  the 
two  Services  in  developing  the  necessary 
guidelines. 

An  AprU  22,  1976,  "Guidelines  to  As- 
sist the  Federal  Agencies  in  Complying 
with  Section  7  of  the  Endangered  Spe- 
cies Act  of  1973"  were  transmitted  to 
all  Federal  ag^icles  by  the  FWS  and 
NMFS.  These  guidelines  are  an  interim 
measure  to- furnish  a  broad  and  flexible 
framework  within  which  Federal  agen- 
cies may  prepare  Internal  procedures  to 
fulfill  their  responsibilities  under  section 
7.  However,  as  stated  In  the  guidelines, 
they  are  "a  starting  point  for  the  devel- 
opment and  promulgation  of  regula- 
tions." 

At  the  request  of  the  Office  of  Man- 
agement and  Budget,  copies  of  the  guide- 
lines were  a^ain  transmitted  to  the  Fed- 
eral agencies  on  May  20,  1976,  and  com- 
ments due  by  August  1,  1976,  wo^'soUc- 
ited  for  a  "quality  of  life"  review.  As  of 


PROPOSED  RULES 


I86f> 


September  28.  1976,  40  comments  had 
been  received  from  Federal  agencies.  Al- 
though 8  cMnments  expressed  imequl- 
vocal  sup^x>rt  for  the  guidelines  and  3 
comments  were  («H30sed,  the  remaining 
29  did  not  express  general  support  or 
opposition,  limiting  themselves  to  com- 
ments on  particular  language,  organiza- 
lion,  or  approach.  Seven  of  the  29  simply 
stated  they  had  no  comment  at  that 
time. 

The  guidelines  were  subsequently  re- 
vised by  the  FWS  and  NMFS  for  publica- 
tion as  a  proposed  rulemaking  incorpo- 
rating various  comments  of  the  Federal 
agencies.  At  the  request  of  the  Office  of 
Management  and  Budget,  the  Director  of 
the  FWS,  on  behalf  of  the  FWS  and  of 
the  NMFS.  forwarded  this  draft  proposed 
rulemaking  to  the  affected  Federal  agen- 
cies on  November  11,  1976.  requesting 
comments  not  later  than  December  1. 
1976.  As  of  January  5,  1977,  4  Federal 
agencies  had  ctHnmented.  The  draft 
regulations  were  then  revised  for  this 
proposed  rulemakkig,  incorporating 
many  of  the  Federal  agency  comments. 

Discussion   of  the   Comments  of   the 
Federal  Agencies 

Many  of  the  comments  of  the  Federal 
agencies  on  both  the  guidelines  and  draft 
regulations  were  clearly  appropriate, 
have  been  Incorporated  into  the  proposed 
regulations,  and  need  not  be  discussed 
here.  However,  several  OHnments, 
whether  adopted  or  not,^.i^t  discussion 
because  of  their  importance  and  general- 
ity. 

First,  nearly  one-thli-d  of  the  Federal 
agencies  commenting  indicated  that  use 
of  the  consultation  process  should  be  dis- 
cretionary with  the  agency,  although  the 
CoiuicU  on  Environmental  (^allty  took 
the  opposite  position.  The  pxisition  taken 
in  tire  proposed  rulemaking  affirms  the 
ultimate  responsibility  of  each  individ- 
ual agency  to  decide  whether  or  not  it  is 
in  compliance  with  the  Act.  The  proposal 
establishes  a  fixed  procedure  of  consulta- 
tion because  the  FWS  and  NMFS  believe 
they  cannot  regjonsibly  f  uMU  their  ob- 
ligations imder  section  7  luiless  there  is  a 
rational  and  uniform  procediu*  for  the 
provision  of  biological  advice  to  agencies 
considering  actions  within  the  borders  of 
section  7. 

Second,  nearly  one-third  of  the  Federal 
agencies  commenting  expressed  in  one 
form  or  another  that  set  time  frames  are 
necessary  for  the  consultation  process. 
The  FWS  and  NMFS  acknowledge  these 
agencies'  concern  that  the  process  not  be 
protracted.  They  have  adopted  a  60-day 
limit  for  threshold  examinations  and  a 
60-day  limit  for  all  consultation  follow- 
ing receipt  of  information  adequate  for  a 
biological  opinion,  except  where  special 
difficulty  is  Incurred  in  obtaining  nec- 
essary data.  The  FWS  and  NMFS  do  not 
expect  that  consultation  will  normally  be 
protracted  and  anticipate  that  many  re- 
quests for  consultation  will  be  dispatched 
summarily  after  a  threshold  examina- 
tion. Nonetheless,  the  FWS  and  NMFS 
would  be  abdicating  their  responsibili- 
ties under  section  7  if  they  were  to  com- 
mit themselves  without  exception  to  a 


time  frame  that  in  some  cases  would 
render  inadequate  biological  advice. 
TTierefore,  the  proposal  leaves  to  agree- 
ment of  the  affected  agency  and  the  FWS 
or  NMFS  the  time  frame  for  cwnide- 
tion  of  consultation  on  especially  difficult 
actions. 

Third,  about  one-fourth  of  the  Federal 
agencies  ccnnmenting  stressed  the  need 
for  habitat  maps  or  published  geographic 
coordinates  for  listed  species,  and  the 
FWS  and  NMFS  concur.  The  FWS  is  now 
working  to  satisfy  Uie  need,  and  has  al- 
ready designated  critical  habitat.  This 
deficiency  is  not  a  valid  reason  for  with- 
holding implementation  of  the  proposal, 
however,  because  the  requirements  of 
section  7  apply  to  Federal  agencies  even 
in  the  absence  of  a  rulemaking  such  as 
that  proposed,  and  it  is  to  the  Federal 
agency's  advantage  to  have  whatever  blo- 
logical  advice  and  assistance  the  FWS 
and  NMFS  have  to  offer.  The  intended 
proposal  simply  establishes  uniform  pro- 
cedures whereby  Federal  agencies  can 
obtain  the  best  available  biological  opin- 
ion as  to  the  effect  of  an  action  on  en- 
dangered or  threatened  species. 

Fourth,  Eibout  one-quarter  of  the  Fed- 
eral agencies  c(Mnmenting,  including  the 
Council  on  Environmental  Quality,  sug- 
gested that  the  consultation  process 
should  be  linked  to  established  pn)ce- 
dures  ftw  interagency  review  of  environ- 
mental Impact  statements.  The  FWS  and 
NMFS  expressly  support  this  suggestion 
in  the  proposal  and  encourage  it  as  a 
means  to  reduce  paperwork. 

Fifth,  4  of  the  Federal  agencies  ex- 
pressed the  opinion  that  the  preparation 
and  usual  Intragency  review  of  environ- 
mental impact  statements  satisfy  the 
consultation  requirements  of  section  7. 
The  Coimcil  on  Eiivironmental  QuaUty 
did  not  support  this  position,  but  stated 
that  an  environmental  impact  statement 
should  be  prepared  if  an  activity  or  pro- 
gram would  jeopardize  a  species  or  po- 
tentially destroy  its  critical  habitat.  Al- 
though the  F'WS  and  the  NMFS  encour^ 
age  consolidation  of  section  7  consulta- 
tion and  impact  statement  review,  they 
will  only  be  able  to  fulfill  their  obligations 
under  section  7  if  agencies  that  so  con- 
solidate will  comply  with  the  procedures 
stated  in  this  proposal  and  will  state  the 
biological  opinions  of  the  FWS  and 
NMFS  pursuant  to  section  7  in  final  en- 
vironmental impact  statements,  assess- 
ments, or  other  documents. 

Sixth,  4  of  the  Federal  agencies  com- 
menting indicated  that  advanced  proj- 
ects should  be  exempted  from  the  re- 
quirements of  section  7.  Neither  FWS  nor 
NMFS  intends  that  section  7  bring  about 
the  waste  that  can  occur  if  an  advanced 
project  is  halted.  The  proposed  regula- 
tions would  clearly  limit  application  of 
section  7  to  cases  where  Federal  involve- 
ment or  control  remains  and  in  itself 
could  jeopardize  the  continued  existence 
of  a  listed  species  or  modify  or  destroy 
its  critical  habitat  lliat  the  proposal 
would  not  exempt  advanced  projects 
where  such  Federal  involvement  or  con- 
trol remains  simply  reflects  the  belief  of 
the  FWS  and  the  NMFS  that  theh-  role 


under  section  7  is  limited  to  providing 
biological  advice  and  assistance,  not  in 
determining  if  a  project  may  continue. 
The  affected  agency  must  decide  whether 
the  degree  of  completion  and  extent  of 
public  funding  of  particular  projects  jus- 
tify an  action  that  may  be  otherwise  in- 
consistent with  section  7.  It  seems  rea- 
sonable that  such  an  agency  should  seek 
the  advice  of  the  FWS  or  of  the  NMFS 
as  to  the  effect  the  action  will  have  upon 
tlie  species  in  question,  so  that  the  agency 
may  weigh  the  biological  effect  among 
other  factors  in  reaching  a  decision. 

Seventh,  3  of  the  Federal  agencies 
commenting  stressed  that  critical  habitat 
should  be  the  minimum  habitat  required 
by  the  Act  or  that  the  meaning  of  "mod- 
ification" of  such  habitat  in  section  7 
should  be  strictly  qualified.  The  Intended 
proposal  incorporates  both  of  these  sug- 
gestions. Critical  habitat  is  defined  as 
habitat  "the  loss  of  which  would  appre- 
ciably decrease  the  likelihood  of  survival 
and  recovery  of  a  listed  species  or  a  dis- 
tinct segment  of  its  population."  Modifi- 
cation is  incorporated  in  the  phrase  "de- 
struction or  adverse  modification."  and 
then  defined  to  be  an  alteration  that  ap- 
preciably diminlfihee  the  value  of  that 
habitat  for  a  listed  species. 

Eighth,  3  of  the  Federal  agencies  com- 
menting expressed  the  opinion  that  sec- 
tion 7  has  no  extraterritorial  applloatlon. 
and  a  fourth  agency  stated  that  critical 
habitat  should  not  be  determined  extra- 
territorially.  However,  the  Coimcil  on 
Environmental  Qucdity  strongly  sup- 
ported extraterritorial  application  of  sec- 
tion 7,  and  questioned  whether  it  was 
appropriate  to  preclude  determination  of 
critical  habitat  in  foreign  countries.  "Hie 
proposal  adopts  the  position  that  critical 
habitat  may  not  be  determined  In  foreign 
countries.  However,  the  requirement  that 
Federal  agency  actions  not  jeopardize  the 
continued  existence  of  listed  species  is 
taken  to  be  applicable  to  listed  species 
wherever  occurring.  This  position  adopts 
the  recommendations  of  the  Interior  I>e- 
partment  Sohcltor's  Office  and  the  Gen- 
eral Counsel's  Office  of  the  National 
Oceanic  and  Atmospheric  Administra- 
tion on  the  issue. 

Ninth.  4  of  the  Federal  agencies  com- 
menting stated  that  non -Federal  entities 
should  be  able  to  consult  with  the  FWS 
or  the  NMFS  on  behalf  of  the  Federal 
agency.  In  response,  the  regulations  for 
proposal  have  been  revised  to  clarify  that 
the  affected  Federal  agency  may  obtain 
technical  assistance  from  any  source. 
However,  the  pn^xjsed  regulations  em- 
phasize that  the  Federal  agency  must 
take  full  responsibility  for  the  Initiation, 
carrying  out,  and  completion  of  consul- 
tation, and  may  not  delegate  It. 

Tenth,  several  Federal  agencies,  both 
formally  and  informally,  have  inquired 
as  to  the  assistance  the  FWS  and  the 
NMFS  will  provide  in  consultation.  The 
proposed  regulations  have  been  revised 
to  spell  this  out  as  clearly  as  possible.  In 
general,  the  FWS  and  the  NMFS  take 
resp<»islbillty  for  review  of  information 
provided  to  them  by  the  affected  agency, 
and  they  will  advise  agencies  on  the 
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kind  of  information  needed  and  may  per- 
form on-site  Inspections.  However,  the 
FVrS  and  the  NMFS  cannot  commit 
themselves  to  fund  or  to  carry  out  the 
basic  study  necessary  for  decision. 

All  comments  of  the  Federal  agencies 
have  been  considered  in  developing  the 
proposed  regulations  and  are  maintained 
in  the  Office  of  the  Associate  Director 
for  Federal  Assistance.  U.S.  Pish  and 
Wfldlife  Service,  Department  of  the  In- 
terior, Washington.  D.C.  20240. 

Description  or  the  Proposal 

The  purpose  of  this  proposal  Is  to 
establish  joint  rules  and  procedures  for 
interagency  cooperation  pursuant  to  sec- 
tioii  7  of  the  Act.  Although  these  pro- 
posed regulations  are  codified  for  the 
PWS  in  Chapter  I  of  Title  50  of  the 
Code  of  Federal  Regulations,  the  NMFS 
Is  publishing  substantively  identical  pro- 
posed regvdatlons  codified  in  Chapter  n 
of  the  same  Title. 

This  Joint  proposal  is  summarized  be- 
low, with  cites  to  NMFS  codification  In 
parentheses: 

1.  Section  17.3  (§  217.12)  Is  amended 
by  adding  key  terms  used  in  section  7 
and  in  this  proposal. 

2.  The  following  sections  of  Subpart 
I — ^Interagency  Cooperation  (Part  223 — 
Endangered  and  Threatened  Fish  or 
Wildlife — Interagency  Cooperation)  are 
added: 

(A)  A  S  17.91  (§223.1)  Is  added  on 
the  scope  of  section  7  of  the  Act  This 
section  affirms  the  responsibilities  of  the 
Pe#eral  agencies  xmder  section  7  by  di- 
recting them  to  carry  out  conservation 
programs  for  listed  species,  and  requiring 
them  to  insure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
listed  species  or  result  In  destruction  or 
modification  of  critical  haljittit.  The  sec- 
tions affirms  that  the  prohibition  against 
actions  causing  jeopardy  applies  extra- 
terrltorlally. 

(B)  Section  17.92  (§223.2)  describes 
the  application  of  section  7  to  previously 
Initiated  Federal  agency  actions. 

(C)  Section  17  93  (Subpart  B — Con- 
sultation) sets  forth  procedures  that  the 
Federal  agencies  should  follow  in  meet- 
ing the  consultation  and  assistance  re- 
quirements of  section  7. 

(1)  The  consultation  process  Is  to  be 
Initiated  by  Federal  agencies  after  re- 
view and  Identification  of  actions  that 
may  affect  listed  species.  If  such  review 
Indicates  no  effect  on  listed  species,  con- 
sultation is  not  required  unless  requested 
by  the  FWS  or  NMFS.  If  a  Federal 
agency  identifies  anv  action  that  may 
affect  listed  species,  that  agency  should 
Initiate  consultation  by  written  request 
to  the  appropriate  FWS  or  NMFS  official, 
with  a  copy  to  the  Secretary  of  State 
If  foreign  countries  or  the  high  seas  are 
Involved.  Additionally,  consultation  can 
be  requested  by  either  the  FWS  or  NMFS 
should  it  become  aware  of  a  Federal  ac- 
tios that  may  affect  listed  species  and 
that  has  not  r'ecelved  the  benefit  of  sec- 
tion 7  consultation.  Informal  consulta- 
tion at  the  field  level  between  the  FWS 
or  MMFS  and  the  Federal  agencies  can 
be  Initiated,  but  Is  not  a  substitute  for  the 
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formal  consultation  process  contained  in 
this  proposal.  Federal  agencies  may  ob- 
tain assistance  from  any  source  so  long 
as  they  retain  full  responsibility  for  con- 
sultation. 

C2)  Consultation  and  assistance  can 
take  place  in  several  forma. 

(a)  Consultation  may  be  consolidated 
with  interagency  review  under  the  Na- 
tional Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.) ,  the  Fish  and  WUd- 
life  Coordination  Act  (16  U.S.C.  661  et 
seq.),  and  other  appropriate  statutes. 
However,  such  consolidation  does  not  re- 
lieve the  Federal  agoicles  of  complying 
witfa  the  consultation  procedures  con- 
tained in  this  proposal. 

Cb)  Consultation  may  be  carried  out 
through  one  Federal  agency  when  several 
Federal  agencies  are  Involved  In  a  cwn- 
mon  activity  or  program,  and  the  FWS 
or  NMFS  concurs  In  the  arrangement. 

(3)  It  is  tiie  responsibility  of  the  af- 
fected Federal  agencies  to  obtain  the  bi- 
ological data  necessary  to  evaluate  the 
effect  of  an  action.  The  FWS  or  NMF3 
will  assist  to  the  extent  feasible  whoi 
reqiuested,  but  will  not  fund  the  basic 
study. 

(4)  Upon  receipt  of  a  written  request 
for  consultation  from  a  Federal  agency, 
the  FWS  or  NMFS  will  conduct  a  thres- 
hold examination.  A  threshold  examina- 
tion is  a  preliminary  assessment  by  the 
FWS  or  NMFS  to  ascertain  if  an  action 
will  adversely  affect  listed  species  or  their 
habitat. 

(a)  If ,  in  either  Director's  opinion,  the 
Federal  action  will  promote  the  con- 
servation of  listed  species  or  their  habi- 
tat, the  Federal  agency  will  be  notified 
witiiin  60  days  of  initiation,  and  further 
consultation  will  not  be  required  unless 
additional  consultation  will  benefit  the 
listed  species. 

<b)  If  an  action  is  not  specifically  for 
tlie  conservation  of  listed  species  and  tha 
threshold  examination  reveals  that  listed 
species  or  their  habitat  will  not  be  ad- 
versely affected,  the  Federal  agency  will 
be  notified  within  60  days  of  Initiation, 
and  further  consultation  will  not  be  re- 
quired. 

(c)  If  the  Federal  action  may  adversely 
affect  listed  species  or  their  habitat,  the 
agency  will  be  so  notified  in  writing  with* 
in  60  days  of  initiation,  and  a  final  blo^ 
logical  opinion  will  be  rendered  within  6Q 
days  after  receipt  of  information  ade* 
quate  for  a  biological  opinion,  imless  spe* 
cial  circumstances  require  that  a  longer 
period  be  negotiated. 

(5)  The  consultation  process  Is  com- 
plete only  when  the  FWS  or  NMFS  has 
rendered  a  written  biological  opinion  oa 
the  effect  of  the  Federal  action  on  listed 
species  or  their  habitat.  Such  opinions 
and  any  recommendations  will  be  ac- 
companied by  supporting  facts  and  docu^ 
mentation.  Upon  receipt  of  the  biological 
opinions  and  recommendations  from  the 
FWS  or  NMFS,  it  will  then  be  the  respon- 
sibility of  the  Federal  agency  to  deter- 
mine whether  and  how  to  proceed  in 
light  of  Its  section  7  obligations. 

(6)  Consultation  should  be  reinitiated 
on  a  Federal  action  if  the  Federal  agency 


or  FWS  or  NMFS  obtains  significant  in- 
formation not  previously  considered,  if 
the  Federal  action  is  significantly  modi- 
fied, or  if  a  new  species  is  listed  that  is 
affected  by  tiie  action. 

(D)  Section  17.94  (Subpart  C— Deter- 
mination of  Critical  Habitat)  sets  forth 
procedures  for  determining  critical  habi- 
tat and  states  criteria  the  FWS  or  NMFS 
will  consider  in  making  such  determina- 
tions. 

Public  Comments  Solicited 

The  Director  of  the  FWS,  on  behalf  of 
the  FWS  and  NMFS,  hereby  solicits  writ- 
ten comments  and  suggestions  from  the 
public  at  large,  concerned  (jovemmental 
agencies,  the  scientific  community.  Indus- 
try, private  interests,  and  any  other  in- 
terested persons.  It  is  hoped  trfat  such 
comments  will  expose  any  potential  prob- 
lems so  that  our  final  rules  will  be  clear, 
equitable,  and  effective. 

The  final  promulgation  of  these  regu- 
lations will  take  into  consideration  the 
comments  received.  Such  comments  or 
other  additional  information  may  lead 
the  FWS  and  NMFS  to  adopt  final  regu- 
lations that  differ  from  this  proposal. 

Submittal  of  Written  Comments 

Interested  persons  may  participate  In 
this  rulemaking  by  submitting  written 
comments  to  the  Director  (FWS/LE), 
U.S.  Fish  and  WUdlife  Service,  P.O.  Box 
19183,  Washington,  D.C.  20036.  All  rele- 
vant comments  received  on  or  before 
March  28,  1977  wiU  be  considered.  The 
FWS,  on  behalf  of  both  the  FWS  and 
NMFS,  will  attempt  to  acknowledge  re- 
ceipt of  all  comments,  but  may  not  re- 
spond substantively. 

Comments  received  will  be  avaHsUile  for 
public  inspection  during  normal  business 
hours  (7:45  a.m.  to  4:15  p.m.)  at  the 
Office  of  the  Associate  Director  for  Fed- 
eral Assistance,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  18th 
and  C  Streets,  NW,  Washington,  D.C. 
20240. 

This  notice  of  proposed  rulemaking  Is 
issued  under  the  authority  of  the  En- 
dangered Species  Act  of  1973,  1&  U.S.C. 
1531-1543. 

Dated:  January  19,  1977. 

Nathaniel  P.  Reed, 
Assistant  Secretary, 
Fish  and  Wildlife  and  Parks. 

Robert  W.  Schoning, 
Director, 
National  Marine  Fisheries  Service. 

Accordingly.  It  Is  hereby  proposed  to 
ajnend  Part  17,  Subchapter  B,  Chapter  I 
of  Title  50,  Code  of  Federal  Regulations, 
as  follows : 

1.  Add  to  the  definitions  of  5  17.3. 
maintaining  alphabetical  order,  the  fol- 
lowing: 

§  17.3      Definitions. 

•  •  •  •  • 

"Activities  and  programs"  means  all 
actions  of  any  kind  authorized,  funded, 
OT  carried  out  by  Federal  agencies,  in 
whole  or  in  part,  examples  of  which  In- 
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elude,  but  are  not  limited  to:  (1)  actions 
intended  to  conserve  listed  species  or 
their  habitat;  (2)  the  promxilgation  of 
regulations;  (3)  the  granting  of  licenses, 
contracts,  leases,  easements,  rights-of- 
way,  permits,  or  grants-in-aid;  or  (4) 
actions  directly  or  indirectly  causing 
«nodifications  to  the  land,  water,  or  air. 
•  •  •  •  « 

"Critical  habitat"  means  any  air.  land. 
or  water  area  (exclusive  of  those  existing 
man-made  structures  or  settlements 
which  are  not  necessary  to  the  survival 
and  recovery  of  a  listed  species)  or  any 
constituent  thereof,  the  loss  of  which 
would  appreciably  decrease  the  likelihood 
of  the  survival  and  recovery  of  a  listed 
species  or  a  distinct  segment  of  its  popu- 
lation. The  constituent  elements  of  crit- 
ical habitat  include,  but  are  not  limited 
to  physical  structures  and  tojwgraphy. 
biota,  climate,  human  activity,  and  the 
quEJity  and  cliemical  content  of  land, 
water,  and  air.  Critical  habitat  may 
represent  any  portion  of  the  present 
habitat  of  a  listed  species  and  may  In- 
clude additional  areas  for  reasonable 
population  expansion. 

"Destruction  or  adverse  modification' 
means  a  direct  or  indirect  alteration  of 
critical  habitat  which  appreciably  dimin- 
ishes the  value  of  that  habitat  for  sur- 
vival and  recovery  of  a  listed  species. 
Such  alterations  Include,  but  are  not 
limited  to  those  diminishing  the  require- 
ments for  survival  and  recovery  listed  in 
§  17.94(b) .  There  may  be  many  types  of 
activities  which  could  be  carried  out  in 
critical  habitat  without  causing  such 
diminution. 

•  •  •      '      •  • 

"Federal  agency"  means  each  author- 
ity of  the  Oovemment  of  the  United 
States  except  for  the  Congress,  the  courts 
of  the  United  States,  the  Governments 
of  the  territories  or  possessions  of  the 
United  States,  or  the  Government  of  the 
District  of  Columbia. 

•  •  •  •  • 

"Jeopardize  the  continued  existence 
of"  means  to  engage  In  an  activity  or 
program  which  reasonably  would  be  ex- 
pected to  reduce  the  reproduction,  num- 
bers, or  distribution  of  a  listed  species  to 
such  an  extent  as  to  appreciably  reduce 
the  likelihood  of  the  survival  and  recov- 
ery of  that  species  in  the  wild.  The  level 
of  reduction  necessary  to  constitute 
"jeopardy"  would  be  expected  to  vary 
among  listed  species. 

"Listed  species"  means  any  species  of 
fish,  wildlife,  or  plant  which  Is  desig- 
nated as  endangered  or  threatened  pur- 
suant to  the  Act. 

•  •  •  •  • 
"Recovjery"  means  improvement  in  the 

status  of  listed  species  to  the  point  at 
which  listing  is  no  longer  required. 

2.  Add  §§  17.91  through  17.94  of  Sub- 
part I,  to  read  as  follows : 

Subpart  I — Interagency  Cooperation 
§  17.91     Scop*, 

This  subpart  interprets  and  imple- 
ments section  7  of  the  Act.  Section  7  (16 


U.S.C.  1536)  applies  to  all  listed  species 
of  fish,  wildlife,  at  plants  said  imposes 
Uiree  burdens  upon  the  Federal  agen- 
cies. First,  It  directs  them  to  utilize  their 
authorities  to  carry  out  conservatirai 
programs  for  listed  species.  Such  aCBrm- 
ative  conservation  programs  must  com- 
ply with  any  applicable  permit  require- 
ments of  ^0  CFR  Part  17  for  listed  spe- 
cies. Second,  it  requires  every  Federal 
agency  to  insure  that  its  activities  and 
programs  in  the  United  States,  upon  the 
high  seas,  and  in  foreign  countries  will 
not  jeopardize  the  continued  existence 
of  a  listed  species.  And  third,  section  7 
directs  all  Federal  agencies  to  insure 
that  their  activities  and  programs  do 
not  result  in  the  destruction  or  modifi- 
cation of  critical  .habitat.  Although  the 
Fish  and  Wildlife  Service  and  the  Na- 
tional Marine  Fisheries  Service  share  re- 
sponsibilities for  the  Act.  the  regulations 
in  this  subpart  apply  only  to  Usted  spe- 
cies under  the  jurisdiction  of  the  Fish 
and  Wildlife  Service.  A  Federal  agency 
can  determine  which  Service  to  initiate 
cOTisultation  with  by  scanning  the  list 
of  species  under  the  jurisdiction  of  the 
National  Marine  Fisheries  Service  lo- 
cated at  50  CFR  222.23(a)  and  227.4.  If 
the  Federal  agency's  activity  or  program 
may  affect  a  listed  species  which  is  cited 
in  50  CFR  222.23(a)  or  227.4.  then  the 
agency  should  Initiate  consultation  with 
the  National  Marine  Fisheries  Service. 
If  the  listed  species  is  not  cited  in  50 
CFR  222.23(a)  or  227.4.  the  Federal 
agency  should  initiate  consultation  with 
the  Fish  and  Wildlife  Service. 

§  17.92      Applicability   to   proviously    ini- 
tiated actions. 

Section  7  applies  to  all  activities  or 
programs  where  Federal  involvement  or 
control  remains  which  in  Itself  could 
jeopardize  the  continued  existence  of  a 
listed  species  or  modify  or  destroy  its 
critical  habitat. 


§  17.9.3      Consultation. 

(a)  Initiation.  (1)  It  Is  the  responsi- 
bility of  each  agency  to  review  its  activi- 
ties or  programs  and  to  identify  any 
such  activities  or  programs  that  may  af- 
fect listed  species  or  their  habitat.  Re- 
viewing agencies  may  obtain  advice 
f  r(Hn  the  Service,  but  this  is  supplemen- 
tal to  and  not  a  substitute  for  the  for- 
mal consultation  proeess  set  forth  in 
this  Subpart.  Where  a  Federal  agency 
funds  or  authorizes  an  activity  or  pro- 
gnun  to  be  carried  out  by  a  non-Federal 
entity,  the  Federal  agency  should  initi- 
ate the  consultation  process  and  not  the 
non-Federal  entity. 

<2)  If  a  Federal  agency  decides  that 
its  activities  or  programs  will  not  affect 
listed  species  or  their  habit  the  consul- 
tation requirements  of  section  7  will  not 
apply  unless  requested  by  the  Service. 

(3)  When  a  Federal  agency  identifies 
activities  or  programs  that  may  affect 
listed  species  or  their  habitat,  the  agen- 
cy should  convey  a  written  request  for 
consultation  to  the  Reglonsd  Director 
for  the  Region  where  the  activity  or 
program  is  or  wlU  be  carried  out  or  to 
the   Regional   Director   for   the  Reglc«i 


where  the  Federal  agency  is  situated  if 
more  than  one  Region  is  Involved,  or  to 
the  Director  if  foreign  coimtries  or  the 
high  seas  are  involved.  In  addition,  if 
foreign  countries  or  the  high  seas  are 
involved,  a  copy  of  the  request  for  con- 
sultation should  be  forwarded  to  the 
Secretary  of  State  c/o  the  Director. 
Office  of  Environmental  Affairs. 

(4t  In  addition,  the  Director  or  Re- 
gional Director  vnll  reqtiest  initiation  of 
consultation  if  he  Identifies  any  activity 
or  program  of  a  Federal  agency  that  ha.<5 
not  received  prior  ccnsultation  and  that 
may  affect  listed  species  or  their  habitat. 

<  5  *  Informal  consultation  may  be  ini- 
tiated at  the  field  level  between  the  Serv- 
ice and  the  Federal  agencies  or  their 
authorized  representatives.  Such  infor- 
mal consultation  is  supplemental  to  and 
not  a  substitute  for  the  formal  consulta- 
tion process  set  forth  In  this  Subpart. 

( b  I  Form .  (1 )  Consultation  imder  sec- 
tion 7  may  be  consolidated  with  Inter- 
agency cooperation  required  by  other 
statutes,  such  as  the  Fish  and  WildUfe 
Coordination  Act  (16  U.S.C.  661  et  seq.) 
or  the  National  Envlixnunental  Policy 
Act  (42  U.S.C.  4321  et  seq.).  The  satis- 
faction of  the  requirements  of  these  other 
statutes,  however,  does  not  of  Itself  re- 
lieve a  Federal  agency  of  its  obligation  to 
comply  with  the  consultation  procedures 
set  forth  in  this  Subpart. 

(2>  When  particular  progams  or  ac- 
tivities involve  more  than  one  Federal 
agency,  these  agencies  may,  with  concur- 
rence of  the  Director,  fulfill  their  con- 
sultation responsibilities  through  a  single 
agency. 

(c)  Assistance  from  the  Service.  It  Is 
the  primary  responsibility  of  each  Fed- 
eral agency  requesting  consultation  to 
conduct  appropriate  studies  and  to  pro- 
vide the  biological  information  neces- 
sary for  adequate  review  of  the  effect  an 
activity  or  program  has  upon  Hsted  spe- 
cies or  their  habitat.  To  the  extent  It  is 
able,  the  Service  will  upon  request  pro- 
vide relevant  available  data  and  reports, 
personnel,  and  recommendations  for  ad- 
ditional studies  or  surveys,  but  the  Serv- 
ice WiU  not  fund  any  such  additional 
studies  or  surveys. 

(d)  Aisisiance  from  other  sources. 
Federal  agensies  may  se^  assistance 
from  any  source  to  obtain  the  biological 
information  necessary  for  review  of  the 
effect  an  activity  or  program  has  upon 
listed  species  or  their  habitat.  Such  as- 
sistance may  Include,  but  Is  not  limited 
to  that  obtained  by  contract  or  required 
by  regulatic»is  of  the  Federal  agency. 
However,  responsibility  for  compliance 
with  the  procedures  of  this  Section  re- 
mains with  the  Federal  agency  and  can- 
not be  delegated  by  It. 

<ei  Threshold  examination.  Upon  re- 
ceipt of  a  request  for  ceasultation,  the 
Director  w  Regional  Director  win  con- 
duct a  threshold  examlnatKm  of  the  ac- 
tivity or  program  under  review.  A  thres- 
hold examination  may  Include  a  review 
of  available  Information  or  an  on-site 
inspection  of  the  area. 

(1)  If  an  activity  or  program  under 
review  will,  In  the  opinion  at  ttM  Direc- 
tor, promote  the  cwiservatlon  of  listed 
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species,  the  appropriate  Federal  agency 
shall  be  notified  in  writing  within  60 
days  after  consultation  is  initiated,  and 
additional  section  7  consultation  shall 
be  unnecessary  unless  it  would  further 
benefit  the  listed  species.  The  Senice,  to 
the  extent  feasible,  will  assist  in  carr>'ing 
out  such  programs  if  requested  by  the 
Federal  agency  The  Federal  agency 
should  be  aware  that  in  addition  to  sat- 
isfaction of  section  7  requirements,  a 
permit  may  be  required  for  activities 
otherwise  prohibited  by  section  9  of  the 
Act  (16U.S.C.  5  1538  >. 

(2)  If  an  identified  activity  or  program 
Is  not  specifically  for  the  conservation 
of  listed  species,  but  the  Director  or  Re- 
gional Director  concludes  from  the 
threshold  examination  that  in  no  likeli- 
hood will  the  activity  or  program  jeopar- 
dize the  continued  existence  of  a  listed 
species  or  result  in  the  destruction  or 
aidverse  modification  of  its  critical  habi- 
tat, the  appropriate  Federal  agency  shall 
be  notified  In  writing  within  60  days  of 
Initiation  and  further  section  7  consul- 
tation shall  be  unnecessary. 

(f)  Further  consultation.  If  an  iden- 
tified activity  />r  program  is  not  specifl- 
cally  for  the  conservation  of  listed  spe- 
cies, and  the  Director  or  Regional  Direc- 
tor concludes  as  a  result  of  the  thresh- 
old examination  that  the  activity  or 
program  miy  Jeopardize  the  continued 
existence  of  a  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  its  critical  habitat,  the  Federal  agen- 
cy will  be  so  notified  In  writing  within 
60  days  of  initiation.  The  Federal  agen- 
cy, with  assistance  as  feasible  from  the 
Service  and  other  sources  of  expertise, 
shall  then  Initiate  blologicid  surveys  or 
studies  to  determine  how  the  activity  or 
program  may  affect  listed  species  or 
their  critical  habitat.  Within  60  days  of 
receipt  of  adequate  information  and 
documentation,  unless  special  circum- 
stances require  negotiation  of  a  longer 
period,  the  Service  will  end  consultation 
by  issuing  a  biological  opinion. 

(g)' Biological  opinions.  (1)  Tf  the  Di- 
rector or  Regional  y  Director  concludes 
that  an  activity  or  program  under  review 
is  not  likely  to  .jeopardize  the  continued 
existence  of  listed  species  or  result  in 
destruction  or  adverse  modification  of 
erttlcal  habitat,  he  wHl  so  notify  the 
I^ederal  agency  in  writing. 

(2)  If  the  Director  or  Regional  Direc- 
tor concludes  that  an  activity  or  pro- 
gram under  review  L«>  likely  to  jeopard- 
ize the  continued  existence  of  a  listed 
species  or  result  in  the  destruction  or 
modtflcatlon  of  critical  habitat,  he  will 
so  notify  the  Federal  agency  in  writing 
and  may  recommend  any  changes  that 
In  his  opinion  will  eliminate  these  effects 
of  the  activities  or  programs. 

(3)  Biological  opinions  Issued  pursu- 
ant to  paragraphs  (g>  (1)  and  (2)  will  be 
accompanied  by  a  statement  of  the  facts 
and  documentation  on  which  they  are 
based.        \ 

(4)  Upon  receipt  and  consideration  of 
the  final  biologicsil  opinion  and  recom- 
mendations of  the  Service,  it  is  the  re- 
fiPODSlblllty  of  the  Federal  agency  to  de- 


PROPOSED  RULES 


termine  whether  to  proceed  with  the  ac- 
tivity or  program  as  planned,  in  light  of 
its  section  7  obligations.  Where  the  con- 
sultation process  has  been  consolidated 
with  interagency  cooperation  required  by 
other  statutes,  such  as  the  Fish  and 
Wildlife  Coordination  Act  (16  U.S.C.  661 
et  seq.i  or  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  e>  seq.),  the 
final  biological  opinion  and  recommen- 
dations of  the  Service  should  be  stated 
in  the  documents  required  by  those 
statutes. 

(h)  Reinitiation.  Consultation  shall  be 
reinitiated  by  the  Service  or  by  the  Fed- 
eral agency: 

( 1 )  If  new  information  reveals  impacts 
of  an  activity  or  program  that  may  hin- 
der tlie  survival  and  recovery  of  listed 
species; 

(2)  If  the  activity  or  program  is  mod- 
ified ia  a  manner  that  may  hinder  the 
survival  and  recovery  of  listed  species ;  or 

(3)  If  a  new  species  is  listed  that  may 
be  affected  by  the  activity  or  program. 

§  17.94      Drterniinalion   of  critical   habi- 
tat. 

(a)  Procedure.  Whenever  deemed  nec- 
cessary  and  appropriate,  the  Director 
shall  determine  critical  habitat  for  a 
listed  $f)ecies.  After  exchange  of  biologi- 
cal information,  as  appropriate,  with  the 
affected  States  and  Federal  agencies 
with  jurisdiction  over  the  lands  or  waters 
under  consideration,  the  Director  shall 
publish  proposed  rulemakings  in  the  Fed- 
eral Register.  Comments  of  the  scientific 
community  and  other  interested  persons 
will  also  be  considered  in  promulgating 
final  rtdemaking. 

(b)  Criteria.  The  Director  wUl  con- 
sider the  physiological,  behavioral,  ecol- 
ogical, and  evolutionary  requirements  for 
the  survival  and  recovery  of  listed  spe- 
cies in  determining  what  areas  or  parts 
of  habitat  (exclusive  of  those  existing 
man-made  structures  or  settlements 
which  are  not  necessary  to  the  survival 
and  recovery  of  the  species)  are  critical. 
These  requirements  include,  but  are  not 
limited  to: 

(1)  Space  for  individual  and  popula- 
tion growth  and  for  normal  behavior: 

(2)  Food,  water,  air,  light,  minerals, 
or  other  nutritional  or  physiological  re- 
quiren1«nts; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
or  rearing  of  offspring;  and  generally, 

(5)  Elcoeystems  that  are  protected 
from  disturbances  and  are  representa- 
tive of  the  geographical  distribution  of 
listed  species. 

(c)  Emergency  determination.  Para- 
graphs (a)  and  (b)  notwithstanding,  the 
Ettrector  may  make  an  emergency  de- 
termination of  critical  habitat  if  he  finds 
that  an  impending  action  poses  a  sig- 
nificant risk  to  the  well-being  of  a  listed 
species  by  Uie  destruction  or  adverse 
modification  of  its  habitat.  Emergency 
determinations  will  be  published  In  the 
FEDERia  Register  and  wUl  remain  in  ef- 
fect far  no  more  than  120  days. 

[FR  Doc.77-2383  FUed  1-25-77:8:45  am] 


Fish  and  Wildlife  Service 

[50CFRPart26] 

BACK  BAY  NATIONAL  WILDLIFE  REFUGE, 
VIRGINIA 

Public  Entry  and  Use 

Tlie  Department  of  the  Interior  is  con- 
sidering issuance  of  regulations  to  govern 
public  access,  use,  and  recreation  on  the 
Back  Bay  National  Wildlife  Refuge. 
Prior  regulations  were  publLshed  in  the 
Federal  Register.  41  FR  22361-22364, 
June  3,  1976  and  41  FR  31537-31539, 
July  29.   1976. 

The  policy  of  the  Department  of  the 
Interigr  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rule-making  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections  re- 
garding the  proposed  revision  to  the  Re- 
gional Director,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center.  Suite  700. 
Newton  Comer,  Massachusetts  02158,  by 
February  25,  1977. 

I  Proposed  Regulations 

These  regulations  are  proposed  imder 
the  authority  of  Section  4  of  80  Stat. 
927.  16  U.S.C.  668dd:  76  Stat.  654,  16 
U.S.C.  460k-3:  and  65  Stat.  186. 16  UJS.C. 
715s.  Accordingly  it  Is  proposed  that  the 
1976  special  regulations  governing  public 
access,  use  and  recreation  be  revised  as 
set  forth  below : 

§  26.31  Special  regulations  concerning 
public  access,  use  and  recreation  for 
individual  wildlife  refuge  areas. 

Virginia 

B.ACK    BAY    national    WILDLIFE    REFUGE 

( a)  General  Use.  ( 1 )  Entry  on  foot  or 
by  motor  vehicle  on  designated  travel 
routes  in  public  use  areas  is  permitted  for 
the  purpose  of  nature  study,  sightseeing, 
wildlife  observation,  photography,  hik- 
ing, surf  fishing,  surfing,  swimming,  and 
bicycling  during  daylight  hours. 

(2)  Swimming  smd  surfing  are  per- 
mitted only  on  that  portion  of  tiie  beach 
lying  between  the  north  boundary  of  the 
refuge  and  the  dune  crossing  at  field 
headquarters.  No  lifeguards  are  provided. 
Swimming  and  surfing  will  be  at  the  visi- 
tor's own  risk. 

(3)  The  parking  lot  at  the  field  head- 
quarters is  reserved  for  persons  engaged 
in  surf  fishing  and  nature  study.  Surf 
fishing  is  permitted  in  accordance  with 
applicable  State  regulations. 

(4)  Open  fires  are  not  permitted. 
Portable  grills  with  a  contained  fuel  sup- 
ply are  permitted  on  the  beach  north  of 
the  field  headquarters. 

(5)  Pets  on  a  leash  not  exceeding  10 
feet  in  length  are  permitted  on  refuge 
public  use  areas. 

(6)  Bicycles  and  registered  motor  vehi- 
cles are  permitted  on  the  paved  refuge 
access  road  and  on  the  parking  area  at 
field  headquarters.  All  other  tsrpes  of 
motorized  vehicles  are  prohibited  except 
as  specifically  authorized  pursuant  to 
these  regulations. 

(b)  Access  Permits.  (1)  Access  to  and 
travel  along  the  ocean  portioa  of  the 
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refuge  by  motorized  vehicles  may  be 
allowed  between  the  dune  crossing  en- 
trance at  the  field  headquarters  and  the 
south  boundary  of  the  refuge  only  after  a 
permit  has  been  issued  by  the  refuge 
manager  or  his  designated  representa- 
tive. 

(2)  Permits  may  be  Issued  for  such 
period  of  time  as  appears  justifiable  to 
the  refuge  manager,  taking  Into  account 
the  need  for  and  duration  of  access  re- 
quired by  the  applicant.  In  no  case  will 
the  permit  remain  in  effect  beyond  De- 
cember 31  of  the  year  in  which  it  is 
granted.  Permits  may  be  renewed  upon 
the  submittal  of  a  proper  application. 

(3)  Permits  must  be  permanently  dis- 
played at  all  times  while  on  refuge  prop- 
erty in  such  a  manner  as  to  be  readily 
visible  on  any  motor  vehicle.  Permits 
shall  be  nontransferable.  No  more  than 
one  vehicle  owned  by  the  permit  holder 
shall  be  registered  with  the  refuge  man- 
ager for  use  in  accordance  with  these 
regulations.  That  vehicle  shall  be  oper- 
ated Oh  the  refuge  beach  only  by  the 
permit  holder  or  a  member  of  his  imme- 
diate family  and  household. 

(4)  Permits  may  be  issued  as  follows: 
(1)  Residential.  (A)  To  persons  now 
residing  on.  owning,  or  leasing  lajid  with 
permanent  habitable  dwelling,  south  of 
the  refuge  in  the  False  Cape  State  Park 
acquisition  area,  Virginia. 

(B)  To  permanent,  full-»time  residents 
who  can  furnish  proof  of  residency  prior 
to  December  31,  1975  on  the  Outer  Banks 
from  the  refuge  boundary  south  to  and 
Including  the  village  of  Corolla,  North 
Carolina,  as  long  as  they  remain  perma- 
nent, full-time  residents.  Residence  is 
defined  as  the  dwelling  in  which  the  per- 
mit applicant  lives  year  round  on  a  full- 
time  basis. 

The  burden  of  proof  of  showing  that 
the  prospective  permittee  meets  these 
criteria  shall  be  on  the  prospective  per- 
mittee by  presentation  of  appropriate 
documentation.  Such  permitted  vehicles 
shall  be  restricted  to  two  roui^  trips 
per  day.  Travel  is  restricted  to  the  desig- 
nated route  of  travel  between  the  hours 
of  5  a.m.  to  11  p.m.  The  refuge  manager 
may  make  exceptions  to  access  restric- 
tions for  qualified  permittees  who  have 
demonstrated,  to  the  satisfaction  of  the 
refuge  manager,  a  need  for  access  relat- 
ing to  health  or  livelihood. 

(11)  Non-residential:  (A)  To  full-time 
commercial  fishermen  who  have  verified 
their  dependence  for  a  livelihood  since 
on  or  before  1972  upon  Ingress,  egress  or 
crossing    refuge    land.    Not    more    than 
three  (3)  special  use  permits  for  com- 
mercial fishing  on  the  refuge  will  be  in 
force  at  one  time.  Selection  of  refuge 
fishing  permits  will  be  determined  by  a 
lottery  when  the  number  of  qualified  ap- 
plicants, as  described  above,  exceeds  the 
number  of  permits  available.  Commer- 
cial   fishermen:    a    commercial    flisher- 
man    shall    be    described    as   one    who 
performs  the  act  of  harvesting  flnfish 
by  gUl  net  or  haul  seine  in  the  Atlantic 
Ocean,  and  who  has  owned  and  oper- 
ated a  commercial  fishing  biisiness  since 
on  or  before  1972.    • 

(B)  For  a  school  bus  transporting 
resident  students  to  and  from  the  False 
Cape  area  during  the  school  term. 


iC^  For  service  vehicles  on  business 
calls  during  the  hours  of  8  ajn.  to  5  pjn., 
Monday  through  Friday,  upon  written 
verification  of  a  request  from  a  resident 
as  described  in  b^  (4i  a^  above.  Service 
vehicles.  Any  vehicle  owned  or  oper- 
ated by  or  on  behalf  of  an  individ- 
ual, partnership,  or  corporation  engaged 
entirely  in  the  business  of  furnishing 
construction,  maintenance,  or  repair 
services,  including  but  not  limited  to 
building,  plumbing,  septic  tanks,  instal- 
lation or  repair  of  household  apphances. 
carpentry,  painting,  lansdcaping.  gar- 
bage collection,  and  deliver>-  services. 

(.D)  For  public  "utility  vehicles  on  of- 
ficial business  calls  upon  WTitten  veri- 
fication of  a  request  from  a  resident  as 
described  in  (b>(4ni>  above.  Public 
utility  vehicles:  Any  vehicles  owned 
or  iterated  by  a  public  utility 
company  enfranchised  to  supply  Outer 
Banks  residents  with  electricity  or  tele- 
phone service. 

(6>  Excluded  from  the  restrictions  of 
these  regulations  are  any  military,  fire, 
emergency,  or  law  enforcement  velilcle 
when  used  for  emergency  purposes  and 
official  use  by  an  employee,  agent,  or 
designated  representative  of  the  Federal, 
State,  or  local  government  in  the  course 
of  his  official  duties. 

( 7 )  In  an  emergency,  the  refuge  mam- 
ager  may  suspend,  for  such  period  or  pe- 
riods as  he  shall  deem  advisable,  any  or 
all  of  the  foregoing  restrictions  on  vehic- 
ular travel,  and  he  may  announce  such 
suspension  by  whatever  means  are  avail- 
able. In  the  event  of  high  winds  and 
waves,  storms,  adverse  weather  condi- 
tions or  high  tides,  the  refuge  manager 
may  close  all  or  any  portion  of  the  refuge 
to  vehicular  travel  for  such  period  as  he 
shall  deem  advisable  in  the  interest  of 
public  safety,  or  may  adjust  the  periods  of 
access  otherwise  prescribed  pursuant  to 
(b)  (4)  (i)  above. 

(8)  (1)  The  refuge  manager  may  pre- 
scribe restrictions  as  to  the  types  of  ve- 
hicles to  be  permitted  to  ensure  public 
safety  and  adherence  to  all  applicable 
rules  and  regtilations. 

(ii)  All  vehicles  registered  with  the 
refuge  manager  must  be  equipped  with 
four-wheel  drive  or  oversand  tires  and 
carry,  at  all  times  on  the  refuge  beach  a 
shovel,  jack,  tow  rc^ie  or  chain,  board  or 
similar  support  for  the  jack,  low-pres- 
sure tire  gauge  and  spare  tire. 

(9)  Violators  of  these  special  regula- 
ticHis  and  all  other  reg\Uations  pertain- 
ing to  the  Back  Bay  NaUonal  WUdlife 
Refuge  will  be  subject  to  legal  action  as 
prescribed  by  50  CFR  28.31,  including 
mandatory  revocation  by  the  refuge 
manager  of  such  permits  for  the  dura- 
tion of  the  permit  period. 

(10)  all  permits  issued  imder  (b)(4)  (1) 
will  be  terminated  in  the  event  that  al- 
ternate access  is   provided   during   the 
permit  period. 

(11)  The  provisions  of  this  special 
regulation  are  effective  through  Decem- 
ber 31, 1977.  They  supplement  the  regula- 
tions which  govern  recreation  on  wild- 
life refuge  areas  generally,  which  are  set 
forth  in  TiUe  50. 

The  refuge,  comprising  approximately 
4,600  acres,  is  delineated  on  a  map  avail- 


able from  the  Refuge  Manager.  Back  Bay 
National  Wildlife  Refuge.  Pembroke  Of- 
fice Park.  Penibr<*e  No  2  Building  Suite 
213.  Virginia  Beach.  Virginia  23462.  and 
from  tlie  Regional  Director.  U.S.  Pish  and 
Wildlife  Service.  One  Gateway  Center, 
Suite  700.  Newton  Comer.  Massachusetts 
02158. 

William  C.  Ashe. 
Acting  Regional  Director. 
U.S.  Fv:h  and  Wildlife  Sen-ice. 


JA.NVARY  13.  1977. 
•FR  I>>? .77-2400  FUed 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[  50  CFR  Parts  217  and  223  ] 

ENDANGERED  AND  THREATENED  FISH 
OR  WILDLIFE 

Interagency  Cooperation 

Proixjsed  regulations  to  assist  the  Fed- 
eral agencies  in  complying  with  section  7 
of  the  Endangered  Species  Act  of  1973. 
The  Director.  National  Marine  Fisher- 
ies Service.  National  Oceanic  and  Atmos- 
pheric Administration,  US   I>epartment 
of  Commerce,  and  the  Assistant  Secre- 
tary for  Fish  and  Wildlife  and  Parks, 
U.S.  Department  of  the  Interior,  hereby 
jointly  issue  substEOitlvely  Identical  pro- 
posed rulemaking  that  would  establish 
rules  and  procedures  for  interagency  co- 
operation pursuant  to  section  7  of  the 
Endangered  Species  Act  of  1973, 16  US.C. 
1531-1543.  Thd(Natlonal  Marine  Fisheries 
Service  regulations  would  be  established 
in  Parts  217  and  223  of  Chapter  n  of 
Title  50.  Code  of  Federal  Regulations, 
whUe  the  Interior  Department  regula- 
tions (published  elsewhere  in  this  issue, 
see  FR  Doc.  77-2383,  published  in  the 
proposed  rules  section  of  this  Issue  imder 
the  Department  of  Interior)    would  be 
established  In  Part  17  of  Chapter  I  of 
Title  50,  Code  of  Federal  Regtaations. 

Parts  217  and  223  are  only  for  those 
species  under  the  jurisdictional  respon- 
sibilities of  the  Secretary  of  Commerce 
(endangered  species  are  identified  in  50 
CFR  222.23(a)  and  threatened  species 
are  identified  in  50  CFR  227.4) .  The  FWS 
regulations  in  Part  17  would  apply  to  all 
other  endangered  and  threatened  species. 
For  background  information,  discus- 
sion of  comments  received  from  Federal 
agencies,  a  description  of  the  Joint  pro- 
posal, and  solicitation  and  submittal  of 
public  comments,  see  FR  Doc.  77-2383, 
supra. 

This  notice  of  propKJsed  rulemaking  Is 
issued  under  tlie  authority  of  the  En- 
dangered Species  Act  of  1973. 

Dated:  January  19,  1977. 

Robert  W.  Schoning, 
Director,  National  Marine 
Fisheries  Service. 


Nathaitux  p.  Reed. 
Assistant  Secretary, 
Fish  and  Wildlife  and  Parks. 
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Accoidingly,  it  is  hereby  proposed  to 

amenfl  Part  217,  Chapter  n  of  Title  50. 

of  Federal  Regulations,  and  to  sidd 

'a  new  Part  223,  Chapter  U  of  Title  50, 

Code  of  Federal  Regulations,  as  follows: 

§217.11       [Amended) 

1.  Revise  the  reference  '•Parts  217-222" 
in  5  217.11  to  read  "Parts  217-223." 

2.  Add  to  the  definitions  of  §  217.12, 
maintaining  alphabetical  order,  the  fol- 
lowing : 

(^  217.12     Defi  nil  ions. 


"Activities  and  programs"  means  an 
actions  of  any  kind  authorized,  funded, 
or  carried  out  by  Federal  agencies,  in 
whole  or  in  part,  examples  of  which  In- 
clude, but  are  not  limited  to:  (1)  Actions 
Intended  to  conserve  listed  species  or 
their  habitat;  (2)  the  promulgation  of 
regiilati(»is;  (3)  the  granting  of  licenses, 
ccMitracts,  leases,  easements,  rights-of- 
way,  permits,  or  grants-in-aid;  or  (4) 
actions  directly  or  indirectly  ca,using 
modifications  to  the  land,  water,  or  air. 

•  •  »  *  * 

"Critical  habitat"  means  any  air,  land, 
or  water  area  (exclusive  of  those  existing 
man-made  structures  or  settlements 
viiMh  are  not  necessary  to  the  survival 
and  recovery  of  a  listed  species)  or  any 
coostltuent  thereof,  the  loss  of  which 
would  appreciably  decrease  the  likeli- 
hood of  the  survival  and  recovery  of  a 
listed  species  or  a  distinct  segment  of  its 
population.  The  constituent  elements  of 
critical  habitat  include,  but  are  not  lim- 
ited to  physical  structures  suid  topogra- 
phy, biota,  climate,  hiunan  activity,  and 
the  quality  and  chemical  content  of  land, 
water,  and  air.  Critical  habitat  may  rep- 
resent any  portion  of  the  present  habitat 
of  a  listed  species  and  may  Include  addl- 
ti<Hial  areas  for  reasonable  population 
expansion. 

"Destruction  or  adverse  modification'* 
means  a  direct  or  Indirect  alteration  of 
critical  habitat  which  appreciably  di- 
minishes the  value  of  that  habitat  for 
survival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not  lim- 
ited to  those  diminishing  the  require- 
ments for  survival  and  recovery  listed  in 
i  223.22.  There  may  be  many  types  of  ac- 
tivities which  could  be  carried  out  in 
critical  habitat  without  causing  such 
diminution. 

•  •  •  •  » 
"Federal  agency"  means  each  author- 
ity of  the  Government  of  the  United 
States  except  for  the  Congress,  the  courts 
of  the  United  States,  the  Governments  of 
tlie  territories  or  possessions  of  the 
United  States,  or  the  Governmnnt  of  the 
District  of  Coumbla. 

•  •  •  •  • 

"Jeopardize  the  continued  existence 
of"  means  to  engage  In  an  activity  or  pro- 
gram which  rcEisonably  would  be  ex- 
pected to  reduce  the  reproduction, 
numbers,  or  distribution  of  a  listed  spe- 
cies to  such  an  extent  as  to  appreciably 
reduce  the  likelihood  of  the  survival  and 
recovery  of  that  species  in  the  wild.  The 
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level  of  reduction  necessary  to  consti- 
tute "jeopardy"  would  be  expected  to 
vary  among  listed  species. 

"Listed  species"  means  any  species  of 
fish  or  wildlife  which  is  deslgnatd  as  en- 
dangered or  threatened  pursuant  to  the 
Act. 

"NMFS  means  the  National  Marine 
Plsberles  Service. 

•  *  •  •  • 
"Recovery"  means  improvement  in  the 

status  of  listed  species  to  the  point  at 
which  listing  is  no  longer  required. 

•  •  •  •  • 
"Regional  Director"  as  used  In  Part 

223,  means  a  Regional  Director  of  the 
National  Marine  Fisheries  Service. 
3.  Add  Part  223  to  read  as  follows: 

PART  223— ENDANGERED  AND  THREAT- 
ENED FISH  OR  WILDLIFE— INTER- 
AGENCY COOPERATION 

Subpart  A — Introduction 

Sec. 

223.1       Scope  of  regulations. 
2232       AppUcablUty  to  prevlou.sly  initiated 
actions. 

Subpart  B — Consultation 

Sec. 

223.51  Initiation. 

223.12  Form. 

223.13  Assistance  from  the  Service. 

223.14  Assistance  from  other  sources. 

223.15  Threshold  examination. 

223.16  Further  consultation. 

223.17  Biological  opinions. 

223.18  Reinitiation. 

Subpart  C — Determination  of  Critical  Habitat 

Sec, 

22351     Procedure. 

223.22     Criteria. 

223  J23     Emergency  determlnratlon. 

AuTHORrrY:  Endangered  Species  Act  oC 
1973,  16  U.S.C.  1631  etseq. 

Subpart  A — Introduction 

§  223. 1      Scope  of  regulationit. 

This  Part  Interprets  and  implements 
section  7  of  the  Act.  Section  7  (16  U.S.C. 
1536)  applies  to  all  listed  species  of  fish, 
wildlife,  or  plants  and  Imposes  three  bur- 
dens upon  the  Federal  agencies.  First,  It 
directs  them  to  utilize  their  authorities 
to  carry  out  conservation  programs  for 
listed  species.  Such  affirmative  conserva- 
tion programs  must  comply  with  any  ap- 
plicable permit  requirements  of  50  CFR 
Parts  220,  222,  and  227  for  listed  species. 
Second,  it  requires  every  Federal  agency 
to  Insure  that  its  activities  and  programs 
in  the  United  States,  upon  the  high  seas, 
and  in  foreign  coimtries  wUl  not  jeopar- 
dize the  continiied  existence  of  a  listed 
species.  And  third,  section  7  directs  all 
Federal  agencies  to  insure  that  their  ac- 
tivities and  programs  do  not  result  in  the 
destruction  or  modification  of  critical 
habitat.  Although  the  National  Marine 
Fisheries  Service  and  the  U.S.  Pish  and 
Wildlife  Service  share  responsibilities  for 
the  Act  (the  regulations  in  this  Part  ap- 
ply only  to  listed  species  under  the  juris- 
diction of  the  National  Marine  Fisheries 
Service.  A  Federal  agency  can  determine 
which  Service  to  initiate  consultation 
with  by  scanning  the  list  of  species  under 
the  jurisdiction  of  the  National  Marine 
Fisheries   Service   located   at   50   CFR 


222.23'ai  and  227.4.  If  the  Federal 
agency's  activity  or  program  may  affect 
a  listed  species  which  is  cited  in  50  CFR 
222.23(a)  or  227.4,  then  the  agency 
should  Initiate  consultation  with  the  Na- 
tional Marine  Fisheries  Service.  If  the 
listed  species  is  not  cited  in  50  CFR 
222.23 (a>  or  227.4,  the  Federal  agency 
should  initiate  consultation  with  the  U.S. 
Pish  and  Wildlife  Service. 

S  22.3.2      Applicability    to    prrvioii>l>     in- 
ilialrd  actions. 

Section  7  applies  to  all  activities  or 
programs  where  Federal  Involvement  or 
control  remains  which  in  itself  could 
jeopardize  the  continued  existence  of  a 
listed  species  or  modify  or  destroy  its 
critical  habitat. 

Subpart  B — Consultation 

§  223.11      Initiation. 

(a)  It  is  the  responsibility  of  each 
agency  to  review  its  activities  or  pro- 
grams and  to  identify  any  such  activities 
or  programs  that  may  aflfect  listed  spe- 
cies or  their  habitat.  Reviewing  agencies 
may  obtain  advice  from  the  NMFS,  but 
this  is  supplemental  to  and  not  a  substi- 
tute for  the  formal  consultation  process 
set  forth  In  this  Part.  Where  a  Federal 
agency  funds  or  authorizes  an  activity 
or  program  to  be  carried  out  by  a  non- 
Federal  entity,  the  Federal  agency  should 
initiate  the  consultation  process  and  not 
the  non-Federal  entity. 

(b)  If  a  Federal  agency  decides  that 
its  activities  or  programs  will  not  affect 
listed  species  or  their  habitat,  the  con- 
sultation requirements  of  seetlon  7  will 
not  apply  unless  requested  by  the  NMFS. 

(c)  When  a  Federal  agency  identifies 
activities  or  programs  that  may  affect 
listed  species  or  their  habitat,  the  agency 
should  convey  a  written  request  for  con- 
sultation to  the  Regional  Director  for  the 
Region  where  the  activity  or  program  is 
or  will  be  carried  out  or  to  the  Regional 
Director  for  the  Region  where  the  Fed- 
eral agency  is  situated  if  more  than  one 
Region  Is  involved,  or  to  the  Director  if 
foreign  countries  or  the  high  seas  are 
involved.  In  addition,  if  foreign  countries 
or  the  high  seas  are  Involved,  a  copy  of 
the  request  for  consultation  should  be 
forwarded  to  the  Secretary  of  State,  c/o 
the  Director,  Office  of  Environmental  Af- 
fairs. 

(d)  In  addition,  the  Director  or  Re- 
gional Director  win  request  Initiation  of 
consultation  if  he  identifies  any  activity 
or  program  of  a  Federal  agency  that  has 
not  received  prior  consultation  and  that 
may  affect  listed  species  or  their  habitat. 

(e)  Informal  csonsultation  may  be  ini- 
tiated at  the  field  level  between  the 
NMFS  and  the  Federal  agencies  or  their 
authorized  representatives.  Such  Infor- 
mal consultation  Is  supplemental  to  and 
not  a  substitute  for  the  formal  consulta- 
tion process  set  forth  In  this  Part. 

§  223.12      Form. 

(a)  Consultation  under  section  7  may 
be  consolidated  with  Interagency  coop- 
eration required  by  other  statutes,  such 
as  the  Fish  and  Wildlife  Coordination 
Act  (16  U.S.C.  661  et  seq.)  or  the  Na- 
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tlonal  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.).  The  satisfaction  of 
the  requirements  of  these  other  statutes, 
however,  does  not  of  itself  relieve  a  Fed- 
eral'agency  of  its  obligation  to  comply 
with  the  consultation  procedures  set 
forth  in'this  part. 

(b)  When  p>artlcular  programs  or  ac- 
tivities involve  more  than  one  Federal 
agency,  these  agencies  may,  with  con- 
currence of .  the  Director,  fulfill  their 
consultation  responsibilities  through  a 
single  agency. 

§  223.13      Assistance  from  the  Service. 

It  Is  ttie  primary  responsibility  of 
each  Federal  agency  requesting  consul- 
tation to  conduct  appropriate  studies 
and  to  provide  the  biological  informa- 
tion necessary  for  adequate  review  of 
the  effect  an  activity  or  program  has  up- 
on listed  species  or  their  habitat.  To  the 
extent  it  is  able,  the  NMFS  will  upon 
request  provide  relevant  ircailable  data 
and  reports,  personnel,  and  recommend- 
ations for  additional  studies  or  surveys, 
but  the  NMFS  will  not  fund  any  such  ad- 
ditional studies  or  surveys. 

§  223.14     Assistanee  from  other  sources. 

Federal  agencies  may  seek  assistance 
from  any  source  to  obtan  the  biological 
informaticm  necessary  for  review  of  the 
effect  an  activity  or  program  has  upon 
listed  species  or  their  habitat.  Such  sis- 
slstance  may  include,  but  It  not  limited 
to  that  obtained  by  contract  or  required 
by  regulations  of  the  Federal  agency. 
However,  responsibility  for  compliance 
with  the  procedures  of  this  subpart  re- 
mains with  the  Federal  agency  and  can- 
not be  delegated  by  it. 

§  223.15      Threshold  examination. 

Upon  receipt  of  a  request  for  consulta- 
tion, the  Director  or  Regional  Director 
will  conduct  a  threshold  examination  of 
the  activity  or  program  under  review. 
A  threshold  examination  may  Include  a 
review  of  available  information  or  an 
on-site  inspection  of  the  area. 

(a)  If  an  activity  or  program  under 
review  will,  in  the  opinion  of  the  Direc- 
tor, promote  the  conservation  of  listed 
species,  the  appropriate  Federal  agency 
shall  be  notified  In  writing  within  60 
days  after  consultation  is  initiated,  and 
additional  section  7  consultation  shall  be 
unnecessary  unless  it  would  further  ben- 
efit the  listed  species.  The  NMFS,  to  the 
extent  feasible,  will  assist  in  carrying  out 
such  programs  If  requested  by  the  Fed- 
eral agency.  The  Federal  agency  should 
be  aware  that  In  addition  to  satisfaction 
of  section  7  requirements,  a  permit  may 
be  required  for  activities  otherwise  pro- 
hibited by  section  9  of  the  Act  (16  U.S.C. 
1538). 

(b)  If  an  identified  activity  or  program 
Is  not  specifically  for  the  conservation 
of  listed  species,  but  the  Director  or  Re- 
gional   Director    concludes    from    the 
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threshold  examination  that  in  no  likeli- 
hood will  the  activity  or  program  jeop- 
ardize the  continued  existence  of  a  listed 
species  or  result  in  the  destruction  or  ad- 
verse modification  of  its  critical  habitat, 
the  appropriate  Federal  agency  shall  be 
notified  in  writing  within  60  days  of  ini- 
tiation and  further  section  7  consultation 
shall  be  unnecessar>'. 

§223.16      Further  consultation. 

If  an  identified  activity  or  program  is 
not  specifically  for  the  conservation  of 
listed  species,  and  the  Director  or  Re- 
gional Director  concludes  as  a  result  of 
the  threshold  examination  that  the  ac- 
tivity or  program  may  jeopardize  the 
continued  existence  of  a  listed  species  or 
result  in  the  destruction  or  adverse 
modification  of  its  critical  habitat,  the 
Federal  agency  will  be  so  notified  in  writ- 
ing within  60  day  of  initiation.  The  Fed- 
eral agency,  with  assistance  as  feasible 
from  the  NMFS  and  other  sources  of 
expertise,  shall  then  initiate  biological 
surveys  or  studies  to  determine  how  the 
activity  or  program  may  affect  listed 
species  or  their  critical  habitat.  Within 
60  days  of  receipt  of  adequate  informa- 
tion and  documentation,  unless  special 
circumstances  require  negotiation  of  a 
longer  period,  the  NMFS  will  end  con- 
sultation by  Issuing  a  biological  opinion. 

§  223.17      Biological  opinions. 

(a)  If  the  Director  or  Regional  Direc- 
tor concludes  that  an  activity  or  program 
under  review  is  not  likely  to  jeopardize 
the  continued  existence  of  listed  species 
or  result  in  destruction  or  adverse  m<xil- 
fication  of  critical  habitat,  he  will  so 
notify  the  Federal  agency  in  writing. 

(b)  If  the  Director  or  Regional  Direc- 
tor concludes  that  an  activity  or  pro- 
gram under  review  is  likely  to  jeopardize 
the  continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  modifica- 
tion of  critical  habitat,  he  will  so  notify 
the  Federal  agency  in  writing  and  may 
recommend  any  changes  that  in  his 
opinion  will  eliminate  these  effects  of  the 
activities  or  programs. 

(c)  Biological  opinions  issued  pursuant 
to  paragraphs  (a)  and  (b)  of  this  sec- 
tion will  be  accompanied  by  a  statement 
of  the  facts  and  documentation  on  which 
they  are  based. 

(d)  Upon  receipt  and  consideration  of 
the  final  biological  opinion  and  recom- 
mendations of  the  NMFS,  It  is  the  re- 
sponsibility of  the  Federal  agency  to  de- 
termine whether  to  proceed  with  the  ac- 
tivity or  program  as  planned,  In  light  of 
its  section  7  obligations.  Where  the  con- 
sultation process  has  been  consolidated 
with  interagency  cooperation  required 
by  other  statutes,  such  as  the  Fish  and 
WUdlife  CoordinaUon  (Act  (16  U.S.C. 
661  et  seq.)  or  the  National  Environ- 
mental Policy  Act  (42  UJS.C-  4321  et  seq.) , 
the  final  biological  opinion  and  recom- 
mendations   of    the   NMFS   should   be 
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stated    In    the    documents    required    by 
those  statutes. 

§  223.18      RcinitiaUon. 

Consultation  shall  be  reinitiated  by  the 
NMFS  or  by  the  Federal  agency : 

(a)  If  new  information  reveals  impacts 
of  an  activity  or  program  that  may  hin- 
der the  survival  and  recovery  of  listed 
species; 

(b)  If  the  activity  or  program  is  modi- 
fied in  a  maimer  that  may  hinder  the 
survival  and  recovery  of  listed  species;  or 

(c)  If  a  new  species  is  listed  that  may 
be  affected  by  the  swrtivlty  or  program. 

Subpart  C — Determination  of  Critical 
Habitat 

§  223.21      Procedure. 

Whenever  deemed  necessary  and  ap- 
propriate, the  Director  shall  determine 
critical  habitat  for  a  listed  species.  After 
exchange  of  biological  information,  as 
appropriate,  with  the  affected  States  and 
Federal  agencies  with  jurisdiction  over 
the  lands  or  waters  under  consideration, 
the  Director  shall  publish  proposed  rule- 
makmgs  In  the  Fsdebal  Register.  Com- 
ments of  the  scientific  community  and 
other  Interested  i>ersoDS  will  also  be  con- 
sidered In  promulgating  final  rule- 
making. 

§  223.22      Criteria. 

The  EMrector  will  consider  the  physio- 
logical, behavioral,  ecological,  and  evolu- 
tionary requirements  for  the  survival 
and  recovery  of  listed  species  In  deter- 
mining what  areas  or  parts  of  habitat 
(exclusive  of  those  existing  man-made 
structures  or  settlements  which  are  not 
necessary  to  the  survival  and  recovery 
of  the  species)  are  critical  These  re- 
quirements Include,  but  are  not  limited 
to: 

(a)  Si>ace  for  individual  and  popula- 
tion growth  and  for  normal  behavior; 

(b)  Food,  water,  air,  light,  minerals, 
or  other  nutritional  or  physiological 
requirements ; 

(c)  Cover  or  shelter; 

(d)  Sites  for  breeding,  reproduction, 
or  rearing  of  offspring;  and  generally, 

(e)  Ecosystems  that  are  protected 
from  distuitwnces  and  are  representative 
of  the  geographical  distribution  of  listed 
species. 

§  223.23      EmrriEenrr  determination. 

Sections  223.21  and  223.22  notwith- 
standing, the  Director  may  make  an 
emergency  determination  of  critical  hab- 
itat if  he  finds  that  an  impending  action 
poses  a  significant  risk  to  the  well-being 
of  a  listed  species  by  the  destruction  or 
adverse  modification  of  its  habitat. 
Emergency  determinations  will  be  pub- 
lished in  the  Federal  Rxcister  and  will 
remain  in  effect  for  no  more  than  120 
days. 

(FR  Doc  77-2382  Filed  l-25-T7;8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

MANTI   DIVISION   GRAZING   ADVISORY 
BOARD 

Meeting 

The  Manti  Division  Grazing  Advisory 
Board  wUl  meet  at  1:30  p.m.,  Febru- 
ary 17,  1977,  in  the  Ephraim  Town  Hall. 
Ephraim,  Utah.  The  purpose  of  this 
meeting  Is  to  discuss  the  following  spe- 
cific topics: 

1.  Resource  Planning  Act  Review, 

2.  Representative  of  B,L.M.  to  discuss 
new  B.L.M.  Organic  Act. 

3.  National  Forest  Management  Act  of 
1976. 

4.  Discussion  of  Manti-LaSal  National 
Forest  grazing  related  problems. 

The  meeting  will  be  open  to  the  public. 
Persons  who  wish  to  attend  should  notify 
Mr.  Vail  H.  Neilson.  Ephraim,  Utah,  Tel- 
ephone No.  283-4398. 

Written  statements  concerning  spe- 
cific topics  of  discussion  may  be  filed 
with  the  committee  before  or  after  the 
meeting.  Public  comments  and  discus- 
sion concerning  topics  of  the  agenda 
will  be  peiTiiitted  to  the  extent  time 
permits. 

Dated-  January  14.  1977. 

B.  J.  Graves. 
Aif'nui  Forest  Super lisv. 

IFR  D<K- '.  .    .!47o  Fllfd  1   25   77,8  45  am 


Written  statements  may  be  filed  with 
the  board  before  or  after  the  meeting. 

Dated:  January  18, 1977. 

Glen  E.  Hetzel, 
J  Forest  Supervisor. 

|FR  Doc.77  2479  FUed  1-25-77:8:45  am) 


OCHOCO   NATIONAL   FOREST   GRAZING 
ADVISORY   30ARD 

Meeting 

The  Ochoco  National  Forest  Grazing 
Advisory  Board  will  meet  at  10:00  a.m., 
February  25,  1977  In  the  Forest  Super- 
visor's OfiQce,  Federal  Building.  Prine- 
ville,  Oregon. 

The  purpose  of  this  meeting  is  the 
Forest's  range  program  in  relation  to  ad- 
ministration; improvement  construction 
and  maintenance;  Forest  and  permittee 
responsibilities;  and  other  subjects  pre- 
sented by  the  board  members,  permittees, 
and  the  general  public. 

The  meeting  will  be  open  to  the  gen- 
eral pubUc. 

Persons  interested  in  presenting  a  sub- 
ject at  the  meeting  may  file  a  request 
and  brief  with  either : 

Cv\  Mayo.  Chairman,  Riley,  Oregon  97758, 

or 
Jack  H.  Boyle.  Secretary,  P.O.  Box  490,  Prlne- 
TUle,  Oregon  97754. 


TIMBER  MANAGEMENT  PLAN,  GREEN 
MOUNTAIN   NATIONAL   FOREST 

Availability  of  Draft  Environmental 
Statement 

Pursuant  to  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Forest  Service,  Department  of 
Agriculture  has  prepared  a  draft  environ- 
mental statement  on  the  Timber  Man- 
agement Plan  for  the  Green  Mountain 
National  Forest,  USDA-FS-R9-DES- 
( ADM) -77-05. 

The  environmental  statement  con- 
cerns a  proposed  plan  for  managing  the 
timber  resource  on  the  Green  Mountain 
National  Forest  for  the  period  January  1, 
1977,  through  September  30,  1986.  The 
Green  Mountain  National  Forest  is  lo- 
cated in  parts  of  Addison,  Bennington. 
Rutland,  Washington,  Windham,  and 
Windsor  Counties,  Vermont. 

This  draft  environmental  statement 
was  transmitted  to  CEQ  on  January  19, 
1977. 

Copies  are  available  for  inspection 
during  regular  working  hours  at  the  fol- 
lowina  locations: 

USDA.  Forest  Service,  South  Agrlcultiire 
Bldg  ,  Room  3331.  12th  St.  and  Independ- 
ence Ave..  SW.,  Washington,  D.C.  20250. 

VSDA,  Foreet  Service,  Eastern  Region,  633 
West  Wisconsin  Avenue,  Milwaukee,  Wis- 
consin 63203. 

USDA,  Forest  Service,  Oreen  Mountain  Na- 
tional Forest,  Federal  BuUdlng,  151  West 
Street,  Box  519,  Rutland.  Vermont  05701. 

A  limited  number  of  single  copies  are 
av'ailable  upon  request  to  the  Forest  Su- 
pervisor of  the  Green  Mountain  National 
Forest  at  the  above  address. 

Copies  of  the  environmental  statement 
have  been  sent  to  various  Federal,  State, 
and  local  agencies  as  outlined  in  the 
CEQ  Guidelines. 

Written  comments  are  invited  from 
the  public  and  from  State  and  local 
agencies  which  are  authorized  to  develop 
and  enforce  environmental  standards, 
and  from  Federal  agencies  having  juris- 
diction by  law  or  special  experiise  with 
respect  to  any  environmental  Impact  In- 
volved for  which  comments  have  not 
been  requested  specifically. 


Written  comments  concerning  the 
proposed  action  and  requests  for  addi- 
tional information  should^be  sent  to  For- 
est Supervisor,  Green  Moimtain  National 
Forest,  at  the  above  address.  Written 
comments  must  be  received  by  March  18, 
1977,  in  order  to  be  considered  in  the 
preparation  of  the  final  environmental 
.statement. 

Carl  N.  Wilson, 
Acting  Regional  Forester. 

January  19,  1977. 

I  PR  Doc.77-2476  Piled  1-25-77; 8: 45  am) 


UNION   PASS  PLANNING  UNIT 

AviTl^lity  of  Draft  Environmental 
Statement 

Pursuant  to  Section  102(2)  (C)  of  the 
National  Eaivirorunental  Policy  Act  of 
1969,  the  Forest  Service,  Department  of 
Agriculture,  has  prepared  a  draft  envi- 
ronmental statement  for  the  Union  Pass 
Planning  Unit,  Bridger-Teton  National 
Forest,  Wyoming.  The  Forest  Service  re- 
port number  is  USDA-FS-DES  (Adm) 
R4-77-3. 

,  The  environmentaJ  statement  identi- 
fies and  evaluates  the  proijable  effects  of 
the  land  management  plan  for  the  Union 
Pass  Planning  Unit  on  tiie  Bridger- 
Teton  National  Forest,  Wyoming.  The 
purpose  of  the  plan  is  to  allocate  Na- 
tional Forest  lands  within  the  unit  to 
specific  resource  uses  and  activities; 
establish  management  objectives;  docu- 
ment management  direction,  manage- 
ment decisions,  and  necessary  coordina- 
tiCHi  between  resource  uses  and  activities; 
and  provide  for  the  protection,  use  and 
development  of  the  various  resources 
within  the  planning  unit.  The  plan  pro- 
vides for  minimization  of  adverse  effects 
and  maximization  of  desirable  effects. 
Significant  areas  will  remain  xmdevel- 
oped  with  options  for  future  manage- 
ment remaining  open. 

This  draft  environmental  statement 
was  transmitted  to  CEQ  on  January  17, 
1977. 

Copies  are  available  for  inspection 
during  regular  working  hours  at  the  fol- 
lowing locations: 

USDA,  Torest  Service,  South  Agriculture 
Bldg.,  Room'  3230,  12th  St.  and  Independ- 
ence Ave.,   S.W.,   Washington,   D.C.   20250. 

Regional  Planning  Office.  USDA,  Forest  Serv- 
ice, Federal  Building,  Room  4403,  324 — 26th 
Street,  Ogden,  Utah  84401. 

Forest  Supervisor,  Bridger-Teton  National 
Forest,  Forest  Service  Building,  Jackson, 
Wyoming  83001. 
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District  Forest  Ranger,  Big  Plney  Ranger 
District.  P.O.  Box  218,  Big  Plney,  Wyoming 
83113. 

A  limited  number  of  single  copies  are 
available  upon  request  from  Fwest  Su- 
pervisor H.  Reid  Jackson,  Bridger-Teton 
National  Forest,  Forest  Service  Building, 
Jackson.  Wyoming  83001. 

Copies  of  the  environmental  state- 
ment have  been  sent  to  various  Federal. 
State,  and  local  agencies  as  outlined  in 
the  CBQ  Guidelines. 

Comments  are  invited  from  the  pub- 
lic, and  from  State  and  local  agencies 
which  are  authorized  to  develop  and  en- 
force environmental  standards,  and 
from  Federal  agencies  having  jurisdic- 
tion by  law  or  special  expertise  with  re- 
spect to  any  environmental  impact  in- 
volved for  which  comments  have  not 
been  requested  specifically. 

Comments  concerning  the  proposed 
action  and  requests  for  additional  infor- 
mation should  be  addressed  to  Forest 
Supervisor  H.  Reid  Jackson,  Bridger- 
Teton  National  Forest,  Forest  Service 
Building,  Jackson,  Wyoming  83001. 
Comments  must  be  received  by  March  21, 
1977,  in  order  to  be  considered  in  the 
preparation  of  the  final  environmental 
statement. 

Dated:  January  17, 1977. 

P.  M.  Rees, 
Director,  Regional 
Planning  and  Bvdget. 

[FR  Doc.77-2477  Piled  1-25-77:8:45  am] 


WOODS  PLANNING  UNIT 

Availability  of  Final  Environmental 
Statement 

Pursuant  to  Section  102(2)  (C)  of  the 
National  Envlrorunental  Policy  Act  of 
1969.  the  Forest  Service.  Department  of 
Agriculture,  has  prepared  a  final  envi- 
ronmental statement  for  the  Woods 
Planning  Unit,  Arizona,  USDA-FS-R3 
FES  Adm  76-04. 

The  environmental  statement  con- 
cerns a  proposed  land  use  plan.  The  final 
environmental  statement  was  transmit- 
ted to  CEQ  on  January  18,  1977. 

Copies  are  available  for  inspection 
during  regular  working  hours  at  the  fol- 
lowing locations: 

USDA,  Forest  Service,  So.  Agriculture  Bldg., 

Rm.    3230.    14th    and    Independence    Ave., 

SW.  Washington,  D.C   20250. 
USDA,  Forest  Service.  Southwestern  Region. 

617  Gold  Avenue.  SW,  Albuquerque,  New 

Mexico  87102. 
Coconino    National    Forest,    114    North    San 

Francisco  Street,  Flagstaff.  Arizona  86001. 

A  limited  number  of  single  copies  are 
available  upon  request  to  Forest  Super- 
visor, Coconino  National  Forest,  114 
North  San  Francisco  Street,  Flagstaff, 
Arizona  86001.  . 

Copies  of  the  environmental  state- 
ment have  been  sent  to  various  Federal. 


State,  and  local  agencies  as  outlined  In 
the  CEQ  guidelines. 

Oast  EL  CutciLL, 
Acting  Regional 
Forester.  Region  3. 
Jakuary  18,  1977. 
[PR  Doc.77-2478  PUed  1-25-77:8:45  am) 

CIVIL  AERONAUTICS   BOARD 

[Order    77-1-86;    Docket    27673;    Agreement 
C.A3.  26293) 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Order 

Issued  under  delegated  authority  Jan- 
uary 14,  1977. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  car- 
riers, foreign  air  carriers  and  other  car- 
riers, embodied  in  the  resolutions  of  the 
Joint  Traffic  Conferences  of  the  Inter- 
national Air  Transport  Association 
(LATA).  The  agreement  was  adopted 
at  the  22nd  meeting  of  the  Joint  Specific 
Commodity  Rates  Board  held  in  Miami 
Beach  on  October  19-23,  1976  and  has 
been  assigned  the  above  C.A.B.  agree- 
ment number. 

With  respect  to  air  transportation  as 
defined  by  the  Act,  the  agreement  pro- 
poses  revisions  to  the  specific  commodity 
rates  structures  applicable  on  the  North 
Atlantic,  North /Central  Pacific  and 
South  Pacific  market  areas.  These  revi- 
sions are  outlined  In  the  attachments 
hereto,  and  reflect  reductions  from  other- 
wise applicable  general  cargo  rates. 

Pursuant  to  authority  duly  delegated 
by  the  Board  In  the  Board's  Regulations, 
14  CFR  385.14.  it  is  not  found  that  the 
.subject  agreement  Is  adverse  to  the  pub- 
lic Interest  or  In  violation  of  the  Act,  pro- 
vided that  approval  is  subject  to  the  con- 
ditions hereinafter  ordered. 

Accordingly,  It  is  ordered,  TTiat: 

Agreement  26293  is  approved,  provided 
that  (a)  approval  shall  not  constitute 
approval  of  the  specific  commodity  de- 
scriptions contained  therein  for  purposes 
of  tariff  publications;  (b)  tariff  filings 
shall  be  marked  to  become  effective  on 
not  less  than  30  days'  notice  from  the 
date  of  filing;  and  (c)  where  a  specific 
commodity  rate  is  published  for  a  speci- 
fied minimum  weight  at  a  level  lower 
than  the  general  commodity  rate  ap- 
plicable for  such  weight,  and  where  a 
general  commodity  rate  Is  published  for 
a  greater  minimum  weight  at  a  level  low- 
er than  such  specific  commodity  rate,  the 
specific  commodity  rate  shall  be  extended 
to  all  such  greater  minimum  weights  at 
the  applicable  general  commodity  rate 
level. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  order,  pursuant  to  the 


Board's  Regulations,  14  CFR  385.50,  may 
file  such  petitions  within  ten  days  after 
the  date  of  service  of  this  order. 

This  order  shaU  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  unless  within  such  period  a  peti- 
tion lor  review  is  filed  or  the  Board  gives 
notice  that  it  will  review  this  order  on 
Its  own  moticxi. 

This  order  will  be  published  In  the 
Federal  Register. 

Phyllis  T.  Kaylor. 

Secretary. 

Agreement  CAB  26295 


5l*ciCc  commoday 

TATA 

rate 

coniraodity 
ii*ra  No.' 

yiatVfl 

Cents 

Minimum 

per 

weight  m 

kilo- 

kilogrsms 

gram 

\orlk  Allaniie 

Rates   addfd  under 

eiisting   commodity   dfscriptions 

rem 

•130 

1.000 

Tunis  to  New  York. 

1082 

>2S6 

500 

.New  York  to 
Monrovia. 

lOSl 

MIO 

500 

Tiini*  to  New  York. 

1407 

127 

1,000 

Amsterdam  to  New 
York 

127 

1.000 

BrusKls  to  New 
York 

14^« 

•130 

500 

Tel  AviT  to  New 
York. 

I'W 

•290 

100 

Johannesburg  to  New 

York. 
Athens  to  New  York. 

CIM 

I3S 

500 

-■206 

14« 

500 

Malta  to  New  York. 

>i3e 

.Sim 

?iU 

•130 

Lie 

.N'loosia  to  New  York. 

2818 

»2«i 

300 

Johannesburg  to  New 
York. 

•273 

XV) 

«2S0 

500 

«24J 

.VIO 

r'.JOO 

•273 

1.000 

Do. 

.•ijoi 

•273 

i.ono 

Do. 

3409 

"218 

100 

Belgrade  to  New 
York. 

•208 

100 

•188 

LIO 

•1S6 

200 

6109 

•143 

ino 

New  York  to  Zurich, 

•153 

100 

7M7 

•150 

500 

Tel  Aviv  to  New 
York. 

nns 

•23S 

100 

New  York  to  DubaL 

8.«3 

•93 

1.000 

New  York  to/trom 
Nice. 

0009 

•220 

1,000 

Johannesburg  to 
.Miami/New  York. 

9282 

>1«9 

300 

-Athens  to  New  York. 

9512 

•320 

100 

Johannesburg  to  New 
York. 
Do. 

!>or.3 

•220 

LOOO 

>1'J5 

500 

Kinshasa  to  Ni  w 
York. 

•185 

1,000 

Rst«8  extended  under  existing  commodity  desoriptlons 

1102 

•140 

2O0 

Athens  to  New 

1400 

181  W~~     100 

York. 
New  York  to  BrvLssels. 

1475 

208'^ 

7         I'o 
'           100 

Tel  Aviv  to  New  York. 

•198 

1951 

•«0, 

500 

Johannesburg  to 

.Miami. 

I'jeo 

•181 

100 

Athena  to  New  York. 

•139 

200 

7107 

•127 

100 

Amsterdam  tcufrom 

•91 

300 

New  York. 

•127 

100 

Barcelona  la/trom 

•91 

aoo 

New  York. 

•  as 

300 

Belfast  to/from  New 
York. 

•134 

100 

Belgrade  to/from  New 

•98 

300 

York. 
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eomiuodi(; 
rat« 

lt«ID  No.i      OlltS 
per 
kilo- 
gram 

Minimum 
weight  in 

kilograiiis 

\ 


m» 


•  134 

»!« 
•132 

»9fl 
•131 

•  ys 
»ijn 

•91 

•90 

•  127 
*91 

•131 
'95 
•85 

•131 
•US 

•  125 
•87 

•134 

>9A 

•131 

na 

•131 

•9.5 
•140 
•103 
•132 

•98 
•142 
•104 
•138 
•101 
•132 

•96 
•125 

•87 
•125 

•87 

•  127 
•91 

•127 

•91 
•133 

»97 
•125 

•87 
•131 

•96 
•132 

•9fl 

•  131 
•95 

•132 
•« 

•  138 
•101 
•127 

•n 

•  132 
•88 

•133 
•97 

•121 
•M 

•  xaa 

•  im 

•188 
•101 
•131 

•95 
•133 

•97' 
•133 

•97 
•133 

»ll7 

»»0 

•80 

•85 
•85 

•83 
•77 

•».■ 
•79 
•80 
•79 

•se 


inn 
:tiio 
im) 

.IIJO 
100 
Ml) 
IIW 

;«io 

1110 

M*) 
m) 
:«)0 
II 10 
:mi«) 
J 10 

inn 
.dill 
im) 
rtoo 
ino 
.im) 
nm 

ilHI 

imi 
.um 
imi 
:tiio 

KK) 
31111 

imi 
mil) 
imi 
:iiiil 
IIH) 
••(IX) 

imi 
;«io 
lim 

;iiiii 
lim 
.(im 

iim 

.'ilMI 

im 

.^(10 
1(10 
■ilMJ 
100 

rimi 
imi 
lim  I 
urn 
m\ 

100 

nix) 

100 

300 

100 
.-(00 
lIXI 

.lim 
liX) 
300 
100 
3IX) 
nil) 
300 
100 
•KM) 
1011 

3on 

IIKI 

Jin) 
lim 

:««) 

IIIO 

iim 


Markrt 


BtTRen  lo/from  New 

York. 
B«rlin  to/from  New 

York. 

Bremen  to/from  N«w 

York. 
Brussels  lo/from  New 

York, 
rarditi  to'from  New 

York. 
Cologiio  to  fntin  New 

Y'ork. 
fopenliapeti  to/from 

New  York. 
Dulilm  10  rri^m  New 

York. 
Fnuikfiirl  i<i  from 

New  York. 
Glasgow  to/from 

New  York, 
(iotliciibun;  lo/froiii 

New  York. 
Uiiinbiirt:  to  froir: 

New  York. 
ILiiiuMT  to.Troni 

New  York. 
Helsinki  to  from 

New  York. 
Innsbruck  lo.fruwi 

New  York. 
IiislHiibul  to  fiotii  New 

Y'ork. 
Krisliaiis.iiid     to'from 

New  York. 
Lin?,      to  froM]      New 

York, 
I.islxiii    iiifiom    New 

York, 
Loiidiiii    luTrom   New 

York, 
LuxemlwiurK      to,from 

New  York. 
Madrid    to/from    New 

New  York. 
Malnio     to/from     New 

York. 
Maiicliester       to/from 

New  York. 
Milrtii     lo,froiii     New 

York. 
.Munich    to/from    New 

York , 
New  'N'ork  to'froii 

Nire. 
New  York  tu'froin 

Nurenibtre. 
New  'i'nrk  lo  from 

Oslo. 
New  York  tofrotn 

Paris, 
New  Y'ork  lo/'froui 

Prague. 
New  Y'ork  lo/froiii 

Home. 
New  Y"ork  lo/Tioiii 

Shannon. 
New  Y'ork  to/frou: 

titaviinner. 
New  York  lo/troni 

Stockholm, 
New  York  to/froni 

Stutlftart, 
New  York  lo/from 

\'iennf». 
New  Y'ork  lo'froin 

Warsriw. 
New  ^ork  111  from 

/.iKreli. 
,\ii";ri-ril:iin  tufron. 

\"iw  ^'ork. 
Il!ili(l..ii;i  to  lioM. 

New  York. 
H.li:r.i.|i.  ti.  friMii 

.\.w   ^l.rk. 


H.-Pj.i, 

^  oi  I. ,. 

H.tli 

^ork. 

>l  riiiiiiLli  .11.  I 

V.»   Yiiik. 
It,,  ■•...11  111  (r.i 

>  o;k 
Hi  i<;|.il  I.I  11. .;i 

\.irk 
li'  i:s!«.K  1.1  i>  V 

^..rk 

1    uilir!  I',  fr'.i 
York. 

«    tlldtfti*     -li   fit. 


fn.ii.  N.w 


11,  N.w 
1  N.  » 
.■.,  \i* 

New 
V.    New 
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lATA                   rate 
•emmodity  — -.— Miurket 


Mam  No.i    Cents  MitiimnTn 

per  weight  in 

kilo-  kilograms 
gram 


8383 

»&34 

9993 


•82 
•79 

•  82 

•77 
•85 
'82 

•  82 

t'.n 

•77 
'77 
•80 
•82 
•80 
•84 

•  77 
•82 
»S3 
» 7'J 
«8J 

»r;i 

•87 

•80 

•84 

'73 

.   '87 

•87 

»R2 

'1.51 

•84 

»8i 

«M 

1166 
•134 
•  112 

lis 

121 

«m 

"31.^ 


1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,001) 
1  IJOO 
1,000 

i.tioo 
1.000 

1,U)II 
I.OIXI 
I.OIXI 
1,11c  If  I 

l.nmi 

1,000 

1.000 

1,000 

1,000 

l.OOi) 

1,000 

1.000 

.'.00 

1.000 

1.000 

1,000 

100 
.VHI 

i.ux) 
.vx» 
.wo 
,yio 

1(X) 


Copenhagen  to/trom 

New  York. 
Edinburgh  to/from 

New  York. 
Frankfurt  to/from 

New  York. 
Glasgow  to/from 

New  Y'ork. 
Oothenburg  tofroin 

New  York. 
Hamburg  to  froni 

New  York. 
Hanover  to.'fruui 

New  York. 
Helsinki  tofroii; 

New  Y'ork. 
Leeds  to,  from  New 

York. 
Lisbon  to  fron.  New 

York. 
London  to  fni'ii  New 

York. 
LuxeniliouriT  to  frniu 

New  Y'ork. 
Lvuns  to  fri.ii)  NiW 

York. 
-Madrid  lo.lrum  NrV. 

York. 
Malnio  If)  from  New 

Y'ork. 
-Manchesler  to  fioiii 

New  York. 
Milan  to, from  New 

York. 
Munieli  to.'from  New 

York. 
Newcastle  lo, fmrn 

New  Y'ork. 
New  York  to  from 

Nj.-... 
New  York  to  fron- 

.Nureml>t>n:, 
New  York  to  from 

Oslo. 
New      Y'ork 

Paris. 
New       Y'ork 

Uoni.^. 
New      York 

Hliannon. 
New       Y'ork 

Slravanfter. 
New      Y'ork 

Stoekliolin. 
New      Y'ork 

Stuttgart. 
New  Y'ork  to  Tel 

Aviv. 
New  Y'ork  tofruii. 

Vienna. 
New  Y'ork  to/froii. 

Warsaw. 
New  York  to;'from 

Z;\prel>. 
Atbe.u-!  to  Ne«  YiTk 


to/frofn 
to/fro»n 
to  train 
lo  irotn 
to ''.0(11 
to  fronii 


Milan  I"  Nrw  Y'ork. 
Rome  to  New  York, 
Beirut  to  New  Y'ork, 
Teheran  to  Ni  » 
Y'ork. 


i 
R*tee  changed  under  exl'stinp:  eomnio-iiiv  ili.^rni.tionf; 


O0O7 
1407 


lt<61 


99y3 


>  110 
•117 


•  117  ,A 


•350 

•121 

'■  121 

'102 
•130 


.500     Tunis  lo  Ne»  York. 
1.000    .^mstiTdanj  to  New 

Y'ork. 
LOW     Brussels  to  Niw  Y'ork, 
MXIO    Johanne,sburg  to  Ne* 
Y'ork. 
KiO     Lisbon  to  from  Ntw 

York. 
UV    .-^aiilA  Maria  lo.froic 
New  Y'oik. 
1.000    Milan  lo  New  York. 
600     B.  irui  to  Niw  Y'ork. 


R»t«»  caiiMled  under  exislmt.'  oriMim.Mi:;\  deseripriiji-.s 


iwr 
1961 


,'Ai    Amsli  i-l,im  10  Ni  w 

York. 
'.iif     l)ni.sMis  to  Ntw 
Y'ork. 
l.OtiO    Amsterdam  to  New 

York. 
1. 000    Brussels  to  New  York. 
100    Ifthannesburg  to  N»w 
^tork. 


Specific  eommodity 
lATA                   rate 
oonunodity  ■ 

Item  No.'      Cent!      MlnlTnimi 


Markn 


per  weight  in 
kilo-  kilograms 
gram 


6868 


9512 
9935 


100  New  York  to  Belfast. 

100  New  York  to  Belgrade; 

500 

100  New  York  to  Bristol. 

100  New  York  to  Cardiff. 

100  New  York  to  Dublin. 

100  New  York  to  Edin- 
burgh. 

100  New  York  to  Glasgow. 

100  New  York  to  Leeds. 

100  New  York  to  London. 

100  New  York  to  Man- 
chester. 

100  New  Y'ork  to  New  • 

C&5tl6. 

100  New  York  to  Prague, 
100  New  York  to  Shannon, 
100  Brussels  to  New  York. 
100  London  to  New  York. 
100  Paris  to  New  York. 
500    Johannesburg  to  New 

York. 
200    Brussels  to  New  Y'l.ik 
2(X)    Frankftirt  to  New- 
York. 


A'or/A  and  Central  I'arific 


Rates  added   under  existing  commodity  dcsi-riptions 


0007 
220,'i 


4.U4 
1427 


M.W  300    Tokyo  to  Honolulu 

•  2o0  500    Colombo  to  Los 

Angeles. 
'  200  100     Bangkok  to  Los 

Angeles. 
:  2«)  300    Bombay  to  Los 

Angeles. 
'2"8  250    Bombay  to  New 

2  2>*0  300         York. 

=  2l»0  300  Delhi  to  Los  Angei.  ~. 

» 280  300  Delhi  to  New  York. 

'  2.50  2.50  Bombay  to  New 

'  2.50  300         York. 

5  3eo  100    Los  Angeles  to 

•  3.-)0  100        Bombay. 

■  :»0  100    Los  Angeles  to  Dilln. 

•  225  500    Bombay  to  New 

York. 


Rati't  e]it«nii.d  under  existing  lonimodity  descriptions 


1567 

2st),5 

3,302 
7119 
9207 


311 

:  J08 

'188 

301 

'198 
•198 
'205 
'205 


100 
1,000 
1,000 

500 

500 
500 
500 
500 


Bangalore  to  New 

York. 
Calcutta  to  Los 

Angeles. 
Calcutta  to  New 

York. 
Bangalore  to  New 

York. 
Bombay  to  New  Y'ork. 
Delhi  to  New  York, 
Bombay  to  New  Y'ork. 
Delhi  to  New  Y'ork, 


Rates  changed  under  existing  conmiudity  dcscripfiuns 


64.^5 


223  1,000    Bombay  to  New  York. 

225  1,000    Calcutta  to  New  Y'ork. 

223  1,000    Delhi  to  New  Y'oik. 


Bates  canceled  under  existing  comniodlly  des<  riptiont 


0\K> 


llil.' 


200 
UK) 
■200 
100 
100 
500 
100 
100 
500 

500 

1,000 

200 


Bombay  to  New  Y'nrk. 
Calcutta  to  New  Y'oik. 

Do. 
B'imbay  to  New  Y'l'i-k. 
Calcutta  to  New  York. 

Delhi  to  New  Yoik. 
Madras  to  New  Y'ork . 

Bombay  toN'i  w  Y'oik, 
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Specific  commodity 
LATA  rate 

eommodity 

Item  No.'     Cents    Minimum 
per      weight  in 
kilo-      kilograms 
gram 


Market 


2195  .- 
2700  .. 

4478  .. 

5520  .- 

7623  _ 

9089  _ 

9090  .- 


100    Calcutta  to  Honolulu. 
45    Madras  to  New  Y'ork, 
300 
200    Calcutta  to  New 

York. 
100    Bombay  to  New 

Y'ork. 
200  Do. 

300  Do. 

200  Do. 

280    Calcutta  to  New 

Y'ork. 
200    Delhi  to  New  Y'ork. 


LATA 

eommodi  ly 

it«m  No. 


Description 


South  Pacific 


Bates  added  under  existing  commodity  de.scriplionj 


0483 
0651 

1024 


1100 

6001 
6810 
8604 
9202 

93S0 


«51  6,000    Nandi  to  Honolulu. 

>70  1,000    Los  Angeles  lo 

Papeete. 
'  228  100    Noumea  to  Los 

Angeles. 

>  134  100    Papeete  to  Los 

Angeles. 
«21S  45    Nandl  to  Los  Angeles. 

>  120  600    Papeete  to  Los 

Angeles. 
« 176  100    Auckland  to  Los 

Angeles. 

•  132  1,000    Christchurch  to  Los 

Angeles. 
>151  1,000    Sydney  to  Los 

Angeles. 
« 139  200    Auckland  to  Los 

Angeles. 

•  152  200 

•  151  1,000    Sydney  to  Los 

Angeles. 


Bates  changed  under  existing  commodity  descriptions 


0006        '74  5,000    Auckland  to  Los 

Angeles. 
1439      •  182  45    Honolulu  to  Auckland. 


'  See  applicable  tariffs  for  commodity  descriptions. 
»  Expires  Dec  31, 1977. 

•  Expired  Dec.  31, 1976. 

•  Expises  Mar.  31, 1977. 
I  Expires  Sept.  30, 1977. 

•  Expires  June  30, 1977. 

Agreement  CAB  26B9S.— Specific 
commodity  descriptions 


1409  Eihrogimand  lularim.' 

1410  Bulbs  and,  or  tubers.' 

14-24    Tulips  and  hyacintlis  in  pots,'  * 

1436    Carnation  and  chrj-santiieiuum  cuttings 

and  gladioli,' 
losa    Coral.' 

•JtiTo    Silk,  yam  and. or  ti.road.' 
2t'S9    Wool. raw.' 
2193    Woven  bags,  wool.' 
2-215    Cloth  and/or  partly  manufactured  cloth- 
ing,   including   d'ressmafcing   supi'lies.' 
2411    Shirts  and  blou>es,i 
2»18    Blankets,' 
3-200    Hand  tools' 

3201    Hand    tools— excluding    cloctncaUy    op- 
erated.' • 
3109    Kitchen   and   table   utensils    (including 
vases),  excluding  electrical  equipment.' 
4246    Parts   and   accessories  of  self-propelled 

surface  vehicles — excluding  marine.' 
4421     Record     players     and     tape     recordenv' 

players.' 
4704    Machines  for  manufacturing  curnigaled 

boxes.'  * 
47a5    Food  processing  machinery.' 
4707    Dairy  machinery.' 
4765    Water  purifiers.' 
4782    Sewing  machines.' 
4S03    Taps  and  dies.' 
5330    Table  and  kitchen  gl;issw.iie.' 
6227    Pyrethrum  extract-' 
7118    Booklets-' 

74.'?0    Druggists  sundries  of  rubber.' 
81(XI    Dental,  surgical  and  medical  instruments, 
apparatus      and      supplies— excluding 
watches  and  clocks.' 
8383    Plastic  stinglasses.' 
8604    Electrically      operated      training      aids; 

n&mely,  alinement  devices.' 
9009    Imitation  Jewelry,  fancy  novelties,  per- 
sonal     ornaments— excluding      cloth, 
wearing      apparel,      textile      articles, 
watches,  and  clocks.' 
9202    Toys, games,  atheltlc  and  sporting  goods.' 
9216    Manufacturing     materials     for     balls; 
namely,   natural   or   artificial   leather 
plates,  bladders,  threads,  pitch,  wax.' 
92-23    Swimming   pool  equipment  and   acces- 
sories, including  ladders,  scoops,  filters, 
ptim[».' 
92S2    Toys;  namely,  movie  viewers.' ' 
9906    Picture    hanging    kits    and/or    picture 

hooks.' 
9910  Furniture — new  and  unused.' 
9982  Articles  of  Indian  manufacture.  For 
exhibition  at  international  trade  fairs/ 
exhibitions  or  (or  display  in  the  offices 
of  the  Ooveroment  of  India  mission/ 
agencies.  Shipped  by  Government  of 
India  or  agencies  thereof.' 


1  Area  of  application  changed. 

>  Delete. 

•  New  description. 

t  Changed  description. 

(FR  Doc .77-2 166  Filed  1-25-77 ;8: 45  am] 


TATA 

commodity 

Description 

item  No. 

0300 

Fish  and  seafood.' 

0300 

Fish  and  seafood— excluding  fish,  live, 

inedible.' 

0301 

Fish  and  seafood— excluding  caviar." 

0301 

Fish  and  seafood— excluding  caviar  and/or 

fish,  hve,  inedible.' 

0326 

Fish.' 

0326 

Fish— excluding  live,  inedible.' 

0326R 

Fish— Jroien.' 

0356 

Fish,  crabs  and/or  shrimps.t 

0356 

Fish,   oabs  and/or  shrimps— excluding 

fish,  live,  inedible.' 

0482 

Coconut  meat.' 

0651 

Pork  and/or  chicken— chilled  or  froten.' 

1040 

Hares.' 

1093 

Lire  worms.* 

1190 

Beptile  skins.' 

[Agreements  CAB  25606  E-1  through  E-4; 

lATA  AGREEMENTS 

Docket  28672] 

Uniform  Commission  Rates;  Reassignment 
of  Proceeding 

This  proceeding  has  been  reassigned 
from  Administrative  Law  Judge  Ralph  L. 
Wiser  to  Administrative  Law  Judge 
Katherine  A.  Kent.  Future  communlca- 
tioifi  should  be  addressed  to  Judge  Kent. 

Dated  at  Washington,  D.C.,  January  19, 
1977. 

Henry  M.  Switkay, 

Acting  Chief 
Administrative  Law  Judge. 

(FR  Doc.77-2539  Piled  X-25-77;8:45  am] 


(Docket  27701] 

PACIFIC  GROUP   FARES   INVESTIGATION 

Postponement  of  Hearing 

Notice  is  hereby  given,  pursuant  to  the 
provisions  6t  the  Federal  Aviation  Act  of 
1958,  as  amended,  that  the  hearing  in  the 
above-entitled  proceeding,  which  was  as- 
signed to  be  held  on  February  1,  1977  (42 
FR  2333,  January  11.  1977'.  is  postponed 
until  fui'ther  notice. 

Dated  at  Washington.  D.C..  January  19. 
1977. 

Alexander  N.  Argerakis. 
Administrative  Law  Judge. 

IFR  Doc .77-2538  FDed  1-25-77:8  ;45  am] 


(Order  77-1-124;  Docket  Nos.  20001;  30249; 
30258] 

SOUTHERN  AIRWAYS,    INC.,   ET  AL. 

Route  Exchange  Agreement  and 
Certificates  of  Public  Convenience  Order 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  ofBce  in  Wsishington,  D.C.,  on  the 
21st  day  of  January-,  1977. 

The  route  exchange  agreement  be- 
tween Southern  Airways  and  Trans 
World  Airlines  provides,  principally,  for 
the  transfer  to  Southern  of  TWA's  au- 
thority to  engage  in  air  transportation 
between  Nashville,  on  the  one  hand,  and 
St.  Louis,  Tampa-St.  Petersburg-Clear- 
water ("Tampa"),  Ft.  Lauderdale  and 
Miami,  on  the  other.'  By  Order  76-12-1 
the  Board  instituted  this  proceeding  to 
consider: 

(1)  Whether  that  route  transfer 
agreement  should  be  approved. 

(2)  Whether  any  carrier  (including 
Southern)  should  be  certificated  between 
Nashville,  on  the  one  hand,  and  St. 
Louis,  Tampa,  Miami,  and/ or  Ft.  Lauder- 
dale, on  the  other  hand ;  and/or 

( 3 )  Whether  TWA's  authority  between 
Nashville,  on  the  one  hand,  and  Atlanta, 
St.  Louis,  Tampa,  Miami,  and/or  Ft. 
Lauderdale,  on  the  other  hand,  should  be 
deleted. 

The  order  consolidated  into  Docket 
29001  the  applications  of  Delta  and  Ozark 
for  authority  to  serve  the  maiisets  at 
issue,  to  the  extent  those  applications  are 
consistent  with  the  scope  of  the  proceed- 
ing as  outlined  above.  The  order  also  pro- 
vided for  the  receipt  of  comparable  route 
applications  and  motions  to  consolidate 
from  other  carriers. 

Braniff  subsequently  applied  for  a  cer- 
tificate to  engage  in  air  transportation 

between  the  terminal  pK>lnt  St.  Louis,  Mis- 
souri, the  latermediate  points  Nashville, 
Tennessee  and  Tampa-St.  Petersburg-Clear- 
Water,  Florida  and  the  terminal  point  Miami/ 
F^.  Lauderdale,  Florida,  subject  to  the  con- 


'  By  its  terms  the  agreemeirt  also  provides 
for  the  transfer  of  TWA's  Nashville-Atlanta 
authority  to  Southern.  Since  Southern  al- 
ready holds  nonstop  rights  in  that  market, 
however.  Order  76-12-1  noted  that  "the  in- 
stant agreement  Is  correctly  characterized  as 
contemplating  only  the  deletion  of  TWA  and 
not  the  transfer  of  any  [ Nashville-Atlanta] 
authcwity  to  Southern." 
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dltlon  that  all  fllehts  on  the  segment  which 
■erre  8t^  Louis.  Missouri,  shall  also  aerv* 
N«MttTllIe,  Tennessee.*  ' 

Branl£F's  motion  to  consolidate  that 
application  Into  Docket  29001  accom- 
panied the  application.  No  answers  to 
Branlff's  motion  to  consolidate  have  been 
filed  and  we  shall  grant  it 

Southern  also  has  filed  a  route  appli- 
cation* and  motion  to  consolidate. 
Southern's  application,  however,  pro- 
vides for  Atlanta-St.  Louis  service,  via 
Nashville,  along  with  Nashvllle-St. 
Louls/Tampa/Mianii,  Ft.  Lauderdale  au- 
thority. Eastern  opposes  grant  of  South- 
em's  motion  to  the  extent. that  South- 
em's  application  provides  for  St.  Louis- 
Atlanta  service.  Eastern  argues  that  the 
thrust^f  Order  7&-12-1  is  to  preclude  the 
consideration  in  this  proceeding  of  ad- 
ditional St.  Louis-Atlanta  service. 

We  have  concluded  that  Southern's 
application  in  Docket  30258  should  be 
consolidated  into  thi£  proceeding  without 
the  limitation  requested  by  Eastern.  For 
one  thing.  Southern's  401  application 
precisely  tracks  the  authority  It  would 
obtain  were  the  route  transfer  approved. 
More  importantly,  the  language  In 
{ Southern's  application  about  which 
Eastern  objects — language  that  purports 
to  give  Southern  one-stop  St.  Louis-At- 
lanta authority  via  Nashville — adds 
nothing  to  the  authority  Southern  could 
gain  In  this  proceeding  even  if  no  refer- 
ence were  made  to  Atlanta  at  all.  St. 
Louls-Nashvllle  authority  Is  specifically 
at  Issue  In  this  proceeding.  And  South- 
em  already  holds  nonstop  NashvUle- 
Atlanta  rights.  Under  normal  Board  rules 
of  construction,  the  award  of  St.  Louls- 
Nashvllle  authority  to  Southern  would 
give  that  carrier  one-stop  St.  Louis-At- 
lanta rights  absent  the  Imposition  of  a 
specific  restriction  to  the  contrarj'- 

Eastern  will  be  free  at  subsequent 
stages  of  this  proceeding  to  show  why 
Southern  should  not  be  permitted  to  ob- 
tain St.  Louis-Atlanta  authority  via 
Nashville.  But  the  action  Eastern  seeks 
In  Its  answer  to  Southern's  motion  to 
eonscUdate  would  not  have  the  effect 
Eastern  seeks.  And  we  see  no  reason  to 
adopt,  on  a  pretrial  basis,  a  restriction 
that  would  preclude  one-stop  St.  Louis- 
Atlanta  authority  via  Nashville. 

As  a  last  matter,  we  note  that  South- 
em's  401  application  provides  for  a 
closed  door  restriction  on  services  be- 
tween Miami.  Ft.  Lauderdale  and 
Tampa.'  We  recognize  that  the  route 
transfer  agreement  provides  for  Just 
such  a  restriction.  But  we  sufflciently  dis- 
favor restrictions  of  that  nature  to  con- 
clude that  the  scope  of  this  proceeding 
should  not  be  limited  by  a  closed  door 
Mlaml/Pt.  Lauderdale -Tampa  pretrial 
restrlctioa. 

Accordingly,  it  is  ordered.  That:  (D 
•Die   motions   of   Branlff  Airways   and 


NOTICES 


Soathem  Airways  to  consolidate  their 
applications  In.  respectively.  Docket 
30249  and  Docket  30258  into  the  proceed- 
ing instituted  by  Order  76-12-1  be  and 
they  hereby  are  granted;  and  (2)  Such 
proceeding  shall  hereafter  be  designated 
the  "TWA-Southem  Route  Exchange 
Case." 


•Docket  30249.  ' 

>Doek«i  303U. 

♦"Southern  shall  luA  enplane  or  deplane 
paaaengers  at  Tampa-St.  Petersbxirg-Clefu^ 
water  who  deplane  or  enplane  at  either  Pt. 
Lauderd&^e  or  MJaml." 


This  order  will 
Peberal  Register. 


be  publislied  in  the 


By  the  Civil  Aeronautics  Board. 

I  Phyllis  T.  ELaylok. 

',  Secretary. 

fFR  r)oc.T7-2541  Piled  1-25-77:8:45  ami 


[Docket  Ko.  30265) 

TRANS-MEDITERRANEAN  AIRWAYS,  S.A.L. 

Foreign  Air  Carrier  Permit;  Notice  of 
Prehearing  Conference  and  Hearing 

Notice  Is  hereby  given  that  a  prehear- 
ing conference  In  this  proceeding  is  as- 
signed to  be  held  on  February  15,  1977, 
at  9:30  a.m.  (local  time).  In  Room  1003, 
Hearing  Room  B,  1875  Connecticut  Ave- 
nue, N.W.,  Washington,  D.C.,  before  Ad- 
ministrative Law  Judge  WUliam  A.  Kane, 
Jr. 

Notice  is  also  given  that  the  hearing 
may  be  held  immediately  following  con- 
clusion of  the  prehearing  conference  un- 
less a  person  objects  or  shows  reason  for 
postponement  on  or  before  February  8, 
1977. 

Ordinary  transcript  will  be  adequate 
for  the  proper  conduct  of  this  proceeding. 

Dated  at  Washington.  D.C..  January 
19,  1977. 

Henry  M.  Switkay, 

ActtTiff  Chief 
Administrative  Law  Judge. 
[TR  Doc.77-2727  Piled  1-25-77:8:45  a.m.l 

DEPARTMENT  OF  COMMERCE 

Domestic  and  International  Business 
Administration 

FREDERICK  CANCER   RESEARCH   CTR. 

Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Article 

The  following  Is  a  decision  on  an  ap- 
plication for  duty-free  entry  of  a  scien- 
tific article  pursuant  to  Section  6(c)  of 
the  Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897)  and  the  regula- 
tions Issued  thereunder  as  amended  (15 
CPR  301). 

A  copy  of  the  record  pertaining  to  this  j 
decision  is  available  for  public  re\iew; 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  OlBce 
of  Import  Programs,  Department  of 
Commerce,  Washington,  DC.  20230. 

Docket  Number:  76-00490.  AppUcant: 
Frederick  Cancer  Research  Center.  P.O. 
BcQC  B,  Frederick,  Marjiand  21701. 
Article:  Electron  Microscope,  Model  HU- 
12A.  Manufacturer:  Hitachi,  Ltd.,  Japan. 
Intended  use  of  aiticle:  The  article  Is  in- 
tended to  be  used  In  a  variety  of  collab- 
orative research  projects  ranging  from 
vinj.~e.'=.  molecular  genetic.«.  cytochemis 


try,  and  cell  surface  markers  which  in- 
clude: (a)  immunoelectron  microscopy 
of  normal  and  pathologic  cells  to  deter- 
mine the  presence  of  cross-reactive 
antigens  with  different  microorganisms 
used  In  Immunotherapy,  (b)  ultrastruc- 
tural  studies  of  animal  and  human 
tumors,  (c)  chronological  studies  of 
tissue  ultrastructure  during  Invasion  of 
normal  tissues  by  tumor  cells,  during 
treatment  of  the  tumor  with  vai'lous 
chemotherapeutic  and  immuno  thera- 
peutic agents  and  during  regression  of 
the  tumor,  (d)  autoradiography  studie.'^ 
at  the  ultrastiTic  tural  level  of  normal  and 
pathologic  tissues,  (e)  studies  of  cell  sur- 
faces as  they  are  modified  by  physiologic 
and  pathologic  agents,  (f)  studies  on 
viral  ultrastructure  in  situ  and  in  iso- 
lated prepai-ations,  <g)  microscopy  of 
critical  point  dried  single  cells  and  thick 
sections. 

Comments :  No  comments  have  been  re- 
ceived with  respect  to  this  application. 

Decision:  Application  approved.  No  in- 
strument or  apparatus  of  equivalent  sci- 
entific value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended  to 
be  used,  was  being  manufactured  In  the 
United  States  at  the  time  the  article  \va.s 
ordered  (December  26,  1974) . 

Reasons:  This  application  is  a  resub- 
mission of  Docket  Number  75-00362-33- 
46040  which  was  denied  without  prejudice 
to  resubmission  April  19,  1976  for  infor- 
mational deficiencies.  The  foreign  ai-tlcle 
has  a  specified  resolving  capability  of  3 
Angstroms.  The  m(5st  closely  comparable 
domestic  Instrument  available  at  the  time 
the  article  was  ordered  was  the  Model 
EMU-4C  electron  microscope  manufac- 
tured by  the  Adam  David  Company.  The 
Model  EMU-4C  had  a  specified  resolving 
capability  of  5  Angstrrans.  The  Deiiart- 
ment  of  Health,  Education,  and  Welfare 
( HEW)  advises  in  its  memorandum  dated 
December  10, 1976  that  the  additional  re- 
solving capability  of  the  foreign  article  is 
pertinent  to  the  purposes  for  which  the 
foreign  article  is  intended  to  be  used.  We, 
therefore,  find  that  the  Model  EMU-4C 
was  not  of  equivalent  scientific  value  to 
the  foreign  article  for  such  purposes  as 
the  article  is  intended  to  be  used  at  the 
time  the  article  was  ordered. 

The  Department  of  Commerce  knows  of 
no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  Intended  to  be  used,  which  was  being 
manufactured  In  the  United  States  at  the 
time  the  article  was  ordered. 

Richard  M.  Sepfa. 
Director,  Special 
Import  Programs  Division. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.105,  Importation  of  Duty-FYee 
Educatlonai  and  Scientific  Materials.) 

(FR  Doc.77-2532  Piled  1-25-77; 8:45  am] 
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HARVARD   UNIVERSITY  ET  AL 

Applications  for  Duty-Free  Entry  of 
Scientific  Articles 

The  following  are  notices  of  the  re- 
ceipt of  applications  for  duty-free  entry 
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of  scientific  articles  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific  and 
Cultural  Materials  Importaticm  Act  of 
1966  (Pub.  L.  89-651;  80  Stat.  897).  In- 
terested persons  may  present  their  views 
with  respect  to  the  question  of  whether 
an  instrument  or  apparatus,  of  equiva- 
lent scientific  value  for  the  purposes  for 
which  the  article  is  intended  to  be  used 
is  being  manufactured  In  the  United 
States.  Such  comments  must  be  filed  in 
triplicate  with  the  Director,  Special  Im- 
port Programs  Division,  Office  of  Im- 
port Programs,  Washington,  D.C.  20230, 
on  or  before  February  15,  1977. 

Amended  regulations  issued  imder 
cited  Act,  (15  CFR  301)  prescribe  the 
requirements  applicable  to  comments. 

A  (M)py  of  each  application  Is  on  file, 
and  may  be  examined  during  ordinary 
Commerce  Department  business  hours 
at  the  Special  Import  Programs  Divi- 
sion, Department  of  Commerce,  Wash- 
ington, D.C.  20230. 

Docket  Number:  77-00064.  Applicant: 
Harvard  University,  Purchasing  Depart- 
ment, 75  Mt.  AubiuTi  Street,  Cambridge, 
Massachusetts  02138.  Article:  Electron 
Microscope,  Model  EM-400  with  High 
Tilt  Groniometer  and  accessories.  Manu- 
facturer: Philips  Electronics  Instru- 
ments, NVD,  The  Netherlands.  Intended 
use  of  article!  "Rie  article  is  Intended  to 
be  used  for  the  study  of  microscopic  sam- 
ples of  nervous  tissue  from  experimental 
animals,  including  brain,  sptnsJ  cord  and 
peripheral  nervous  system;  in  particular 
the  synapses,  the  sites  of  transmission 
of  information  between  nerve  cells.  Ex- 
periments will  be  conducted  with  the  ob- 
jective of  understanding  the  structural 
basis  of  nervous  function  in  a  sensory 
system,  smd  the  mechanisms  of  develop- 
ment. Application  received  by  Commis- 
sioner of  Customs:  December  19,  1976. 

Docket  Number:  77-00072.  Applicant: 
Rutgers  University,  Department  of 
Chemistry,  73  Warren  Street,  Newark, 
NJ  07102.  Article:  Mass  Spectrometer, 
Model  MS  30  and  accessories.  Manufac- 
turer: AEI  Scientific  .^paratus.  Inc., 
United  Kingdom.  Intended  use  of  article: 
The  article  Is  Intended  to  be  used  for 
both  high  resolution  and  low  resolution 
mass  spectrometry.  Natiural  products  will 
be  exEunined  and  structural  elucidations 
of  steroids,  triterpenes,  sesterterpenes, 
and  other  organic  compoimds  of  biolog- 
ical Interest  will  be  carried  out.  Appli- 
cation received  by  Commissioner  of  Cus- 
toms: December  22, 1976. 

Docket  Number:  77-00074.  AppUcant: 
University  of  California,  Biochemistry 
Department,  401  Biochemistry  Building, 
Berkeley,  California  94720.  Article:  Elec- 
tron Microscope,  Model  EM  301  and  ac- 
cessories. Manufacturer:  Philips  Elec- 
tronics Instruments  NVD,  the  Nether- 
lands. Intended  use  of  article:  The  ar- 
ticle is  intended  to  be  used  for  the  fol- 
lowing research  projects:  (1)  Studies  of 
nucleic  acids  by  electron  microscopy 
using  protein  free  spreading  techniques 
for  DNA,  DNA  fragments  emd  DNA- 
enzyme  complexes,  (2)  Studies  of  cellu- 
lar structures  (e.g.,  active  transport  of 
amino  aci(is  in  thin  sections  of  the  bac- 
terium   Salmonella   typhimurium,   bio- 


chemical and  morphological  changes  in 
the  sexual  mating  reactions  of  yeast,  bio- 
synthesis of  the  spore  coat  in  wild  type 
and  spore  defective  mutants  contractile 
proteins  in  cytokinesis  and  mitosis,  bac- 
terial membranes  and  their  fiagellar  at- 
tachment sites),  and  (3>  Structural 
studies  employing  unstained  or  nega- 
tively stained  preparations  viewed  in 
darkfield  as  well  as  bright  field.  The  ar- 
ticle will  also  be  used  for  instruction  in 
specimen  preparative  techniques  re- 
quired for_specific  research  projects  and 
for  individual  and  small  group  instruc- 
tion in  the  operation  of  the  electron  mi- 
croscope and  associated  techniques.  Ap- 
plication received  by  Commissioner  of 
Customs:  December  10, 1976. 

Docket  Number:  77-00078.  Applicant: 
University  of  Rochester,   601  Elm  wood 
Avenue,  Rochester,  NY  14642.  Article: 
Electron  Microscope,  Model  EIM  10-A  and 
accessories.   Manufacturer:    Carl  Zeiss. 
West  Germany.  Intended  use  of  article : 
The  article  is  intended  to  be  used  for 
studies  of  materials  and  phenomena  re- 
lated directly  to  the  analysis  of  the  mam- 
maUan  central  nervous  system  and  spe- 
cifically to  the  ultrastructural  correlates 
of  neuroendocrine  mechanisms  and  the 
fine  structural  localization  of  brain  hor- 
mones. The  prop^|ties  of  the  material  to 
be  investigated  for  the  phenomma  re- 
lates to  the  capablUty  of  localizing  radio- 
labelled  neurohormones  releasing  factors 
and  neurotransmitters  with  transmission 
electron  microscopy  in  the  primate  cen- 
tral nervous  system,  that  has  been  em- 
bedded in  plsistic  and  thin  sectioned. 
Relevant  regions  of  the  primate  brain 
including  the  hypothalamus,  brain  stem 
and  other  circumventricular  organs  will 
be    analyzed   as   to   their    capacity    to 
sequester  various  radioactive  bioactive 
peptide  molecules.  The  article  will  also  be 
used  for  educational  purposes  in  the 
courses:  Anatomy  595,  Ri.D.  Research; 
Anatomy    395,   Research   in   Anatomy-; 
Anatomy    500,    Techniques    in   Neuro- 
endocrine  Mon^ology;    and   Anatomy 
596,  Ultrastructural  Correlates  of  Neuro- 
endocrine Mechanisms.  The  objectives  of 
these  courses  are  to  instill  in  students 
basic  fundamental  ultrastructural  tech- 
niques to  determine  the  fine  ematomy  of 
the  central  nervous  system  and  provide 
advanced  training  for  senior  graduate 
students,  postdoctoral  fellows  and  re- 
search associates.  Application  received 
by  Commissioner  of  Customs :  January-  7, 
1977. 

Richard  M.  Seppa, 

Director, 
Special  Import  Programs  Division. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  11.105,  Importation  of  Duty-Pree 
Educational  and  Scientific  Materials.) 

[FR  Doc.77-2531  PUed  1-25-77:8:45  am] 


'     TELECOMMUNICATIONS  EQUIPMENT 
TECHNICAL  ADVISORY  COMMITTEE 

Partially  Closed  Meeting 

Pursuant  to  Secticm  10(a)(2)   of  the 
Federal  Advisory  Committee  Act,  5  U.S.C. 


App.  I  (Supp.  V,  1975',  notice  is  hereby 
given  that  a  meeting  of  the  Telecwnmu- 
nications  Equipment  Technical  Advisory 
Committee  will  be  held  on  Friday,  Febru- 
ary 11.  1977.  at  10:00  a.m.  in  Room  5611, 
Main  Commerce  Building,  14th  and  Con- 
stitution Avenue.  N.W.,  Washington,  D.C. 

The  Telecommunications  Equiprnent 
Technical  Advisory  Committee  was  *ni- 
tiallj-  established  on  AprU  5.  1973.  On 
March  12.  1975,  the  Acing  Assistant  Sec- 
retar>-  for  Adminisration  approved  the 
recharter  and  extension  of  the  Commit- 
tee for  two  additional  years,  pursuant  to 
Section  5(c'>  (1>  of  the  Export  Adminus- 
tration  Act  of  1969,  as  amended,  50  U.S.C. 
App.  Sec.  2404(c)  (1^  and  the  Federal 
Advisor>-  Committee  Act. 

The  Committee  advises  the  OfiBce  of 
Export  Administration,  Bureau  of  East- 
West  Trade,  with  respect  to  questions 
involving  technical  matters,  worldwide 
availability  and  actual  utilization  of  pro- 
duction and  technology,  and  licensing 
procedures  which  may  affect  the  level  of 
export  controls  applicable  to  telecom- 
munications equipment,  including  tech- 
nical data  related  thereto,  and  including 
tliose  whose  export  is  subject  to  multi- 
lateral (COCOM)  controls. 

The  Committee  meeting  agenda  has 
five  parts: 

General  Session 

(U  Opening  remarks  by  the  Chairman 

(2)  Presentation  of  papers  or  comments 
by  the  public. 

(3)  Nomination  and  election  of  a  new 
Chairman. 

(4)  Discussion  of  draft  sections  on  Find- 
ings— Volume  I  of  the  annual  report. 

BbtECcrrvK  Session 

(5)  Discussion  of  matters  properly  clas- 
siflod  under  Executive  Order  11652.  dealing 
wltb  the  U.S.  and  C<X;OM  control  program 
and  strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting  is 
CH>en  to  the  public,  at  which  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits  members  of  the  pub- 
lic may  present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after 
the  meeting. 

With  respect  to  agenda  item  (5),  the 
Acftng  Assistant  Secretary  of  Commerce 
for  Administration,  with  the  concur- 
rence of  the  delegate  <rf  the  General 
Counsel,  formally  determined  on  Janu- 
ary 28,  1976,  pursuant  to  Section  10<d) 
of  the  Federal  Advisory  Committee  Act 
that  the  matters  to  be  discussed  in  the 
Executive  Session  should  be  exempt 
from  the  provisions  of  the  Act  relating 
to  open  meetings  and  public  participa- 
tion therein,  because  the  Executive  Ses- 
sion will  be  concerned  with  matters  list- 
ed in  5  U.S.C.  552(b)(1).  l.e.,  it  is  spe- 
cifically required  by  Executive  Order 
11652  that  they  be  kept  confidential  in 
the  interest  of  the  national  security.  All 
materials  to  be  reviewed  and  discussed 
by  the  Committee  during  the  Executive 
Session  of  the  meeting  have  been  prop- 
erly classified  under  the  Executive  Order. 
All  C(Hnmittee  members  have  apprc^iri- 
ate  security  clearances. 

C(H>ies  of  the  minutes  of  the  open 
portion  of  the  meeting  will  be  available 
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upon  written  request  addressed  to  the 
Prvtdom  of  Iniomuitlon  OfBcer,  Do- 
mestic and  International  Business  Ad- 
ministration, Room  3012,  US.  Depart- 
ment of  Commerce,  Washington,  D.C. 
20230. 

IV>r  further  information,  contact  Mr. 
Charles  C.  Swanson,  Director,  Opera- 
tions Division,  Office  of  Export  Admin- 
istration, Domestic  and  International 
Business  Administration,  Room  1617M, 
U.S.  Department  of  Commerce,  Wash- 
ington, DC.  20230.  telephone:  AC  202- 
377-4196. 

The  complete  Notice  of  Determination 
to  close  portions  of  the  meetings  of  the 
Telecommunications  Equipment  Tech- 
nical Advisory  Committee  and  of  any 
subcmnmittees  thereof,  was  published  In 
the  Federal  Register  on  April  30.  1976 
(41  FR  18129). 

Dated:  January  21.  1977. 

Rauer  H.  Meyer. 
Director,  Office  of  Export  Ad- 
ministration, Bureau  of  East- 
West  Trade.  U.S.  Department 
of  Commerce. 

I  FR  Doc  77-2533  Filed  1  25  77;8:45am| 
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National  Oceanic  and  Atmospheric 
Administration 

CARIBBEAN   FISHERY  MANAGEMENT 
COUNCIL 

Meeting 

Notice  u^  liereby  given  of  a  meeting  of 
the  Caribbean  Fishery  Management 
CouncU  established  by  section  302  of  the 
Fishery  Con.servation  and  Management 
Act  of  1976  <Pub.  L.  94-265) . 

The  Caribbean  Council  will  have  au- 
thority, effective  March  1,  1977,  over 
fisheries  within  the  fishery  conservation 
sone  cwljacent  to  Puerto  Rico  and  the 
Virgin  Islands.  The  Council  will,  among 
other  things,  prepare  and  submit  to  the 
Saretary  of  Commerce  fishery  manage- 
ment plans  with  respect  to  the  fisheries 
within  its  area  of  authority,  prepare 
comments  on  applications  for  foreign 
fishing,  and  conduct  public  hearings. 

This  Is  the  fifth  In  a  series  of  organiza- 
tional meetings  of  the  Council.  The  meet- 
ing will  be  held  Monday  throiigh  Thurs- 
day, February  14  to  February  17,  1977, 
»t  the  Holiday  Inn,  Road  2,  Firm  El 
Toque,  Ponce.  Puerto  Rico.  The  meeting 
win  convene  at  1  p.m.  on  February  14  arkl 
adjourn  at  about  noon  on  February  17. 
Dally  sessions  will  normally  start  at  9 
ajn.  and  adjourn  at  5  p.m.,  except  as 
otherwise  noted.  The  meeting  may  be 
extended  or  shortened  depending  on 
progress  on  the  agenda. 

Proposed  Agenda 

1.  OouUiCU  Orgaiuzatlon  and  Adinlnl&tra- 
tlon  Procedures. 

2.  Technical  Organization  and  Procedures. 

3.  OrganlEatlonal  Meetings  of  the  Oouncil'B 
Selexrttfle  and  Statistic*!  CcMXuntttee  and 
th*  Advisory  Paxtel. 

4.  Review  of  tortigo.  fishing  applications. 
it  any. 

5.  Other  management  businesE. 

This  meeting  is  open  to  the  public,  and 
there  will  be  seating  for  a  limited  number 


of  public  members  available  on  a  first 
come,  first  served  basis.  Members  of  the 
public  having  an  interest  in  specific  items 
for  discussion  are  also  advised  that 
agenda  changes  are  at  times  made  prior 
to  the  meeting.  To  receive  Information 
on  changes,  if  any,  made  to  the  agenda. 
Interested  members  of  the  public  should 
contact  on  or  about  February  11, 1977: 

Mr.  Robert  Cummins,  Jr.,  Special  Assistant  to 
the  Regional  Director,  National  Marine 
Fisheries  Service,  I>uval  BuUding,  9460 
Candy  Boulevard,  St.  Petersburg,  Florida 
33702. 

At  the  discretion  of  the  Council,  inter- 
ested members  of  the  public  may  be  per- 
mitted to  speak  at  times  which  will  allow 
the  orderly  conduct  of  Council  business. 
Interested  members  of  the  public  who 
wish  to  submit  written  comments  should 
do  so  by  addressing  the  Special  Assistant 
to  the  Regional  Director  at  the  above  ad-  , 
dress.  To  receive  due  consideration  and  | 
facilitate  inclusion  of  these  comments  in  > 
the  record  of  the  meeting,  typewritten! 
statements  should  be  received  within  10 
days    after    the    close    of    the    Council 
meeting. 

Dated:  January  21,  1977. 

WiNFRED   H.    MeIBOHM. 

„  Associate  Director. 

National  Marine  Fisheries  Service. 

\m  Doc  77-2534  Filed  l-25-77;8:45  am] 


MID-ATLANTIC  FISHERY  MANAGEMENT 
COUNCIL 

Meeting 

Notice  is  hereby  given  of  a  meeting  of 
the  Mid-Atlantic  Fishery  Managwnent 
Council  established  by  section  302  of  the 
Fishery  Conservation  and  Management 
Act  of  1976  (Pub.  L.  94-265). 

The  Mid-Atlantic  Fishery  Manage- 
ment Council  will  have  authority  effec- 
tive March  1,  1977,  over  fisheries  within 
the  fishery  conservation  zone  adjacent 
to  the  States  of  New  York,  New  Jersey. 
Delaware,  Pennsylvania,  Maryland,  and 
Virginia.  The  Council  will,  among  other 
other  things,  prepare  and  submit  to  the 
Secretary  of  Commerce  fishery  manage- 
ment plans  with  respect  to  fisheries  with- 
in its  area  of  authOTity,  prepare  com- 
ments aa  applications  for  foreign  fishing, 
and  conduct  public  hearings. 

This  meeting  of  the  Council  will  be 
held  on  February  9  and  10,  1977,  from 
10  a.m.  to  5  pjn.,  and  9  ajn.  to  3  pjn., 
respectively,  at  the  Holiday  Inn  of  Dover, 
U.S.  Nos.  13  and  113,  Dover.  Delaware. 

Proposed  Agenda: 

[  1 )  Bevlew  of  Council  management  plans. 
1,2)  Review  of  permit  applications.  If  any. 

13)  Personnel  matters — staff  recruitment 
and  procurement  of  office  space  and  equip- 
ment. 

14)  Other  management  bvisiness. 

This  meeting  is  open  to  the  public  and 
there  will  be  seating  for  approximately 
30  public  members  available  on  a  first- 
come,  first-serve  basis.  Members  of  the 
pubUc  having  an  Interest  in  specific 
items  for  discussion  are  also  advised  that 
aaenda  changes  are  at  times  made  prior 
to  the  meeting.  Interested  members  of 


the  pubUc  should  contact  Mr.  Donald  G. 
Blrkholz,  National  Oceanic  and  Atmos- 
pheric Administration,  National  Marine 
Fisheries  Service,  State  PTsh  Pier,  Glou- 
cester, MA  01930  on  or  about  10  days 
before  the  meeting  to  receive  Information 
on  changes  in  the  agenda,  if  any.  At  the 
discretion  of  the  Council,  interested 
members  of  the  public  may  be  permitted 
to  si)eak  at  times  which  wiU  allow  the 
orderly  conduct  of  Council  business.  In- 
terested members  of  the  public  who  wish 
to  provide  written  comments  should  do 
so  by  submitting  them  to  Mr.  Btrkholz. 
at  the  above  address.  To  receive  due  con- 
sideration and  facilitate  inclusion  of 
these  comments  in  the  record  of  the 
meeting,  typewritten  statements  should 
be  received  within  10  days  after  the  close 
of  the  Council  meeting. 

Dated:  Januarj'  21,  1977. 

WiMFRED    H.    MeIBOUJM. 

Associate  Director,  National 
Marine  Fisheries  Service. 

(PR  Doc.77-2535  Piled  l-25-77;8:45  am| 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CP  76-141 

GAS  FURNACES 

Safety  Standards  Development;  Denial  of 
Petition 

This  notice  announces  that  the  Con- 
sumer Product  Safety  Commission  has 
denied  a  petition  to  issue  a  consimier 
product  safety  rule  for  gas  furnaces 
used  in  residences. 

Section  10  of  the  Consumer  Product 
Safety  Act  (CPSA),  (15  U.S.C.  2059). 
provides  that  any  Interested  person  may 
petition  the  Consumer  Product  Safety 
Commission  to  commence  a  proceeding 
for  the  issuance  of  a  consumer  product 
safety  rule.  Section  10  also  provides  that 
if  the  Commission  denies  such  a  petition. 
it  shall  publish  its  reasons  for  denial  in 
the  Federal  Register. 

On  July  7, 1976,  Michael  Smith  of  Elk- 
grove  Village,  Illinois,  petitioned  the 
Commission  to  develop  mandatory  safety 
standards  for  gas  furnaces  and  gas  con- 
version furnaces  to  reduce  the  hazard 
of  carbon  monoxide  fumes  (Petition  CP 
76-14). 

The  petition  states  that  a  number  of 
furnace  failures  and  malfunctiMis  in  gas 
furnaces  and  furnaces  that  have  been 
converted  to  gas  from  oil  have  exposed 
residents  of  the  homes  in  which  such 
fiirnaces  are  installed  to  unnecessary 
amounts  of  carbon  monoxide  (CO ) .  The 
petition  requests  a  standard  which  would 
keep  carbon  monoxide  out  of  a  residence 
in  the  event  of  a  furnace  failure  or  as  a 
result  of  improper  btumer  adjustment, 
improper  installation,  a  collapsed  chim- 
ney, or  malfunction  of  the  furnace  due 
to  "failure  or  design  failure."  The  peti- 
tion suggests  that  the  requested  stand- 
ard should  include  a  requirement  for  a 
device  to  warn  residents  that  they  are 
being  exposed  to  carbon  monoxide.  The 
petitioner  suggests  that  the  device  could 
be  an  instrument  that  could  be  read  or  a 
device   that  would   aut<Knatlcally   shut 


down  the  furnace  if  carbon  monoxide 
concentration  exceeded  a  certain  level. 
It  was  suggested  that  the  standard  could 
include  a  requirement  that  the  furnace 
compartment  be  isolated  in  such  a  way 
as  to  force  any  escaping  fumes  outside 
the  residence  or  that  the  furnace  com- 
partment should  be  isolated  from  the 
home  in  such  a  way  as  to  make  it  im- 
possible for  escaping  fumes  to  enter. 

Information  available  to  the  Commis- 
sion indicates  that  over  33  miUion  gas 
furnaces  and  ,gas  wall  furnaces  are  cur- 
rently in  use  in  the  United  States.  In 
reviewing  available  injmr  data,  it  was 
found  that  data  reported  to  the  National 
Electronic  Injury  Surveillance  System 
(NEISS)  showed  that  approximately  425 
instances  of  poisoning  or  anoxia  that 
were  associated  with  gas  furnaces  and 
required  hospital  emergency  room 
treatment  occurred  during  fiscal  year 
1976.  The  Commission  has  conducted  in- 
depth  investigations  of  seven  cases  in- 
volving carbon  monoxide  poisoning  that 
occurred  between  January  1,  1974  and 
June  30,  1976.  Five  of  these  cases  in- 
volved improper,  blocked  or  damaged 
vents.  One  involved  a  cracked  heat  ex- 
changer, and  one  report  stated  only  that 
the  pilot  light  had  gone  out.  Death  cer- 
tificates were  also  examined,  although 
they  do  not  ordinarily  contain  much 
technical  detail  concerning  incidents  of 
this  type.  An  analysis  of  the  certificates 
which  have  been  submitted  to  the  Com- 
mission for  the  period  January  1,  1974, 
through  December  31,  1975.  shows  that 
improper,  blocked,  or  damaged  vents 
were  Important  factors  In  the  26  carbon 
monoxide  incidents  reported,  which  re- 
sulted in  36  deaths.  Leaks  In  furnaces 
and  defective  furnaces  were  mentioned 
in  several  Incidents. 

From  the  information  available  to  the 
Commission,  it  appears  that  the  vast 
majority  of  carbon  monoxide  poisoning 
cases  connected  with  gas  furnaces  may 
result  from  improperly  installed  or 
maintained  furnaces  or  damaged  or 
blocked  vents. 

The  volimtary  standards  for  gas  fur- 
naces, issued  by  the  American  National^ 
Standards  Institute  (ANSI) ,  include  the 
following: 

1.  ANSI  Z21.47— 1973  Gas-Fired  Grav- 
ity and  Forced  Air  Central  Furnaces, 
plus  addenda. 

2.  ANSI  Z21.48— 1973  Gas-Fired  Grav- 
ity and  Fan  Type  Floor  Furnaces,  plus 
addenda. 

3.  ANSI  Z21.49— 1975  Gas-Fired  Grav- 
ity and  Fan  Type  Vented  Wall  Furnaces. 

4.  ANSI  Z21.44— 1973  Gas-Fired  Grav- 
ity and  Fan  Type  Direct  Vent  Wall  Fur- 
naces, plus  addenda. 

New  gas  furnaces  are  accompanied  by 
maintenance  Instructions  which  state 
that  qualified  persons  should  inspect  and 
service  the  equipment  periodically,  pref- 
erably once  a  year  at  the  start  of  the 
heating  season.  The  applicable  American 
National  Standards  require  each  furnace 
to  be  supplied  with  instructions  for  its 
proper  installation  and  safe  operation. 
These  instructions  are  also  required  to 
state  that  the  furnace  is  to  be  Installed 
in  accordance  with  local  building  codes 
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or,  in  the  absence  of  local  codes,  the 
American  National  Standard  for  Instal- 
lation of  Gas  A[vliaix:es  and  Gas  Piping, 
Z21.30-1964  (redesignated  as  part  of  the 
National  Fuel  Gas  Code.  ANSI  Z223.1- 
1974).  From  the  information  available 
to  the  Commission,  it  appears  that  the 
vast  majority  of  furnaces  are  now  pro- 
vided with  appropriate  instructions  and 
are  installed  in  accordance  with  their 
installation  instructions.  A  study  funded 
by  the  Commission,  Calspan  Investiga- 
tions on  Flame-Fired  Appliances,  did 
not  suggest  a  need  for  improved  furnace 
installation  instructions. 

Additional  features  in  the  voluntarj- 
standards  that  also  help  to  reduce  the 
possibility  of  carbon  monoxide  poisoning 
include  the  following:  (1)  combustion 
controls.  (2)  safety  interlocks,  (3)  cyclic 
testing  of  heat  exchangers  to  minimize 
cracking,  (4)  use  of  corrosion  resistant 
materials  in  areas  susceptible  to  corro- 
sion, and  (5)  CO  limits  for  tests  under 
normal  and  abnormal  conditions.  The 
Commission  has  information  that  the 
voluntary  standards  are  universallj- 
complied  with  by  domestic  gas  furnace 
manufacturers. 

Because  the  petitioner,  in  earlier  cor- 
respondence with  the  Commission,  had 
expressed  special  concern  about  CO 
build-up  as  a  result  of  heat  exchanger 
failure,  CPSC  sponsored  a  study  of  the 
high  incidence  of  furnace  heat  exchanger 
failures  in  Elkgrove  Village,  Illinois,  by 
Polytechnic.  Inc.  (a  private  research  or- 
ganization) .  The  study  indicates  that 
this  problem  was  primarily  caused  by 
factors  relating  to  the  installation  of  the 
furnace  rather  than  by  the  furnace  de- 
sign. It  should  be  noted,  however,  that 
furnace  heat  exchanger  failures  seldom 
result  in  carbon  monoxide  problems,  be- 
cause the  combustion  chamber  is  gener- 
ally surrounded  by  the  air  that  is  being 
heated  in  the  plenum  and  that  Is  at  a 
higher  static  pressure  than  the  interior 
of  the  combustion  chamber.  Therefore, 
any  leakage  due  to  a  crack  or  split  in 
the  heat  exchanger  would  usually  be  into 
the  combustion  chamber  rather  than 
into  the  air  which  will  be  supplied  to  the 
esldence.  A  Commission-sponsored  study 
hified  Industries  Inc.,  dated  April  30, 
6,  of  air  samples  in  homes  with  known 
leaks  in  the  heat  exchanger  found  that 
the  <X>  levels  in  these  homes  did  not  ex- 
ceed the  CO  level  In  the  air  outside  the 
home.  The  Commission  is  aware  of  four 
incidents  involving  suspected  CO  poison- 
ing from  cracked  heat  exchangers.  In  two 
of  these,  blood  tests  failed  to  disclose  the 
presence  of  CO.  In  the  other  two  (a  tele- 
phone complaint  and  an  emergency  room 
visit),  the  results  of  blood  tests,  if  any, 
are  not  available. 

From  the  Commission's  analysis  of  the 
information  available  to  it,  it  app>ears 
that  while  the  consequences  of  exposure 
to  high  levels  of  CX>  from  gas  furnaces 
are  severe  and  occur  with  a  frequency 
that  is  not  negligible,  the  principal 
causes  of  dangerously  high  concentra- 
tions of  CO  from  gas  furnaces  do  not 
appear  to  be  correctable  through  the  is- 
"■  suance  of  a  mandatory  safety  standard. 
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Since  there  are  many  ways  in  which 
dangerously  high  concentrations  of  CO 
in  residences  can  come  about,  the  ulti- 
mate solution  would  appear  to  be,  along 
the  lines  suggested  in  the  petition,  the 
use  of  CO  detectors  (with  or  without 
automatic  furnace  cut-off  devices)  lu 
residences.  However,  the  Commission  be- 
lieves that  a  mandatory  requirement  for 
such  detectors  is  not  practicable  or  eco- 
nomically feasible  at  this  time.  The  Com- 
mission is  aware  of  no  device  which  could 
perform  this  function  satisfactorily  for 
an  extended  period  of  time  without  fre- 
quent recalibration  by  trained  speciali."=ts. 
Also,  equipment  with  the  required  degree 
of  sensitivity  that  might  be  incorporated 
into  such  a  de\ice  now  sells  for  fifteen 
hundred  to  two  thousand  dollars. 

While  acknowledging  the  substantial 
contribution  that  the  development  of  a 
reliable,  low  cost  CO  detector  could  make 
to  consumer  safety,  the  Conmilssion 
must  note  that  it  has  neither  the  statu- 
tory nor  the  resources  to  undertake  the 
development  of  such  a  product.  The  Com- 
mission observes  that  the  development  of 
inexpensive  fire  and  smoke  detectors  by 
private  industry  has  disclosed  a  large, 
and  apparently  profitable,  market  for 
them.  The  availability  of  smoke  detec- 
tors has  even  encouraged  msmy  mimic - 
ipalities  to  require  their  installatiCHi  in 
residences.  The  Commission  believes  that 
a  similarily  attractive  market  may  exist 
for  an  inexpensive,  reliable  CO  detector 
and  hope  that  industry  will  undertake 
research  and  development  leading  to  a 
commercially  viable  device. 

After  careful  consideration,  the  Com- 
mission has  decided  to  deny  this  petition 
because,  based  on  the  information  avail- 
able at  this  time,  the  Commissicwi  be- 
lieves (1)  that  the  principal  causes  of 
dangerously  high  concentrations  of  CO 
from  gas  furnaces  are  not  correctable  by 
the  Issuance  of  a  mandatory  standard 
and  (2)  the  suggested  requirement  for 
the  mandatory  use  of  a  CO  detector  in 
conjunction  with  gas  furnaces  a[>pears  to 
be  premature  since  reliable,  low  cost  CO 
detectors  are  not  available  at  this  time. 

Copies  of  the  petition  smd  other  rele- 
vant materials  may  be  seen  in  or  ob- 
tained from  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission. 
Washington.  D.C.  20207,  during  working 
hours  Monday  through  Friday. 

Dated:  January  21,  1977. 

Sadte  E.  EHmN. 
Secretary,  Consumer 
Product  Safety  Commission. 

|FR   Doc.77-2537   Filed    1-25-77.8:45    am] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  675-41 

AIR  PROGRAMS — STANDARDS  OF  PER- 
FORMANCE FOR  NEW  STATIONARY 
SOURCES 

Receipt  of  Application  and  Approval  of 
Alternative  Performance  Test  Method 

On  January  26,  1976  (41  FR  3826),  the 
Environmental  Protection  Agency  (EPA) 
promulgated  standards  of  performance 
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for  new  primary  alumiiiuni  redutiion 
plants  under  40  CFR  Part  60.  Tlie  stand- 
ards limit  air  emissions  of  gaseous  and 
particulate  fluorides  from  new  and  modi- 
fied primai-j-  aluminum  reduction  plants. 
The  owners  or  operators  of  affected  fa- 
cilities are  required  to  determine  com- 
pliance with  these  standards  by  conduct- 
mg  a  performance  test  as  specified  in  Ap- 
pendix A — Reference  Methods,  Method 
13A  or  13B.  "Determination  of  Total 
Fluoride  Emissions  from  Stationary 
Sources"  published  in  the  Federal  Reg- 
ister August  6,  1975  (40  FR  33157).  As 
provided  in  40  CFR  60.8(b>.  <2)  and  '3>. 
the  Administrator  may  approve  the  use 
of  an  equivalent  test  method  or  may  ap- 
prove the  use  of  an  alternative  method 
if  the  method  has  been  shown  to  be  ade- 
quate for  the  detei-mination  of  compli- 
ance with  the  standard.  Method  13A 
specified- that  total  fluorides  be  deter- 
mined by  the  SPADNS  Zirconium  Lake 
colcrmetric  method,  and  Method  13B 
specified  that  this  determination  be  made 
by  the  specific  Ion  electrode  method. 

On  September  3.  1976,  EPA  received 
written  application  for  approval  of  equiv- 
alency for  a  third  analytical  technique 
from  Kaiser  Aluminimi  and  Chemical 
Corporation,  Oakland,  California.  Specif- 
icsily.  the  application  requested  approv- 
al of  ASTM  Method  D  3270-73T,  "Ten- 
tative Method  of  Analysis  for  Fluoride 
Content  of  the  Atmosphere  and  Plant 
Tissues,"  1974  Annual  Book  of  ASTM 
Standards — Part  26. 

Specific  guidelines  for  the  determina- 
tion of  method  equivalency  have  not  been 
established  by  EPA.  However,  EPA  has 
completed  a  technical  review  of  the  ap- 
plication and  has  determined  that  the 
ASTM  method  will  produce  results  ad- 
equate for  the  determination  of  compli- 
ance with  the  standards  of  performance 
for  new  primary  aluminum  plants. 
Therefore.  EPA  aw>rov€s  the  ASTM 
method  as  an  alternative  to  the  analyt- 
ical procedures  specified  in  paragraph 
.  7.3  "Analysis"  of  Method  13A  or  13B  for 
aluminum  plant-;,  pursuant  to  40  CFR 
60.8(b)<3>. 

Dated:  Janua IT  18.  1977. 

ROCER  Strelow. 
Assistant  Administrator 
for  Air  and  Waste  Management. 

|PR  Doc  77-2385  Piled  1-25  77;8  45  nm] 
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I FPX  675-31 

DIAGNOSTIC  X   RAYS 

Radiation  Protection  Guidance;   Invitation 
for  Comment 

Notice  is  hereby  given  that  pursuant  to 
Its  responsibility  to  recommend  guidance 
for  Federal  agencies  regarding  radiation 
matters  (42  UJS.C.  2021h).  the  Environ- 
mental Protection  Agency  is  considering 
recommendations  for  the  guidance  of 
Federal  agencies  in  the  conduct  of  radia- 
tion protection  for  uses  of  x  rays  for 
diagnostic  purposes  In  the  healing  arts. 
I>ublic  participation  Is  invited  In  the  de- 
velopment oif  these  recommendations 
prior  to  their  transmittal  to  the  Presi- 
dent for  approval  as  guidance  for  Fed- 
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erai  agencies.  TTie  Agency  has  been  a.s- 
sisted  in  developing  , these  proposed 
recommendations  by  an  Interagency 
Working  Group  on  Medical  Radiation 
which  was  formed  on  July  5,  1974.  The 
interagency  Working  Group  delivered  its 
final  report  in  CXrtober  1976,  based  on  in- 
formation developed  in  two  background 
reports  previously  made  available  for 
public  comment  <41  FR  10705  and  27998) 
and  reflects  comments  received  on  these 
reports.  The  recommendations  listed  be- 
low also  reflect  further  comments  re- 
ceived from  Federal  agencies  on  the 
Aeencys  draft  recommendations  based 
upon  this  final  report. 

This  action  is  based  on  Executive 
Older  10831  i Public  Law  86-373/ind  the 
President's  Reorganization  PI^Tno.  3  of 
1970,  which  defined  functions  transferred 
to  the  Envii'onmental  Protection  Agency. 
Under  this  authority,  "The  Administra- 
tor shall  advise  the  President  with  re- 
spect to  radiation  matters,  directly  or 
indirectly  affecting  health,  including 
guidance  for  all  Federal  agencies  in  the 
formulation  of  radjfetion  standards  and 
in  the  establishment  and  execution  of 
programs  of  cooperation  with  States."  In 
carrying  out  this  responsibility,  it  is 
recognized  that  both  the  Environmental 
Protection  Agency  and  the  Department 
of  Health.  Education,  and  Welfare 
(DHEW)  have  statutory  responsibihtles 
vrlxich  impact  upon  radiation  protection 
in  areas  which  involve  the  use  of  radia- 
tion In  the  healing  arts.  In  particular, 
DHEW  has  the  major  responsibility  for 
national  health  care  policy,  including 
areas  in  the  practice  of  medicine  which 
involve  radiation  exposure.  For  this  rea- 
son, it  is  important  that  the  two  agencies 
work  together  closely  so  that  In  the  de- 
velopment of  radiation  guidance,  health 
oare  Impact  Is  properly  considered.  Tb 
this  end,  the  two  agencies  have  recently 
undertaken  to  develop  a  formal  working 
relationship  which  Is  expressed  In  a 
Memorandum  of  Understanding  now  in 
the  final  stages  of  approval.  This  memo- 
randum will  be  published  In  the  F^erai. 
Register.  I 

Background 

In  developing  the  recommendationis 
under  consideration,  the  Agency  has  re- 
viewed information  on  the  use  of  x  rays 
In  medicine,  has  considered  potential 
controls  that  could  be  applied  without 
compromising  benefits,  and  has  coll- 
ated with  scientists  and  professionals 
within  and  outside  the  government.  In 
this  regard,  the  Agency  has  completed 
the  contract  effort  begun  by  the  National 
Academy  of  Sciences — National  Re- 
search Council  for  the  former  Federal 
Radiation  Council  to  examine  and  re- 
port on  new  knowledge  on  radiation  ef- 
fects and  sources  of  population  exposure. 
The  report  of  the  NAS  Committee  on 
Biological  Effects  of  Ionizing  Radiation 
<BEIR)  was  Issued  in  1972.  One  of  Its 
principal  findings  was  tiiat  ••  •  •  •  med- 
ical diagnostic  radiology  accounts  for 
at  least  90%  of  the  total  man-made 
radiation  dose  to  which  the  UJS.  pop- 
ulation is  exposed."  More  importantljr, 
the  Committee  also  concluded  "•   •   » 


th.;t  it  appear.?  reasonable  that  as  much 
as  a  SC;  reduction  in  the  genetically 
significant  dose  from  medical  radiology 
might  be  possible  through  improved 
technical  a-ad  educational  methods." 

It  is  recognized  by  medical  practi- 
tioners, medical  physicists,  and  other 
scientists  concerned  with  radiation  pro- 
tection that  exposure  due  to  medical 
uses  of  ionizing  radiation  represents  a 
significant  and  growing  source  of  expo- 
sure for  the  U.S.  population  and  is  also 
one  that  can  be  reduced  by  good  prac- 
tice. The  National  Coimcil  on  Radiation 
Protection  and  Measurements  has  con- 
cluded that  whereas  "there  can  be  no 
rational  means  to  *  *  *  limit  radiation 
exposure  prescribed  for  patients  for  nec- 
essary and  proper  diagnostic  or  thera- 
peutic purposes  •  *  •  steps  can  be  taken 
to  minimize  unnecessary  or  medically 
unproductive  radiation  exposure.  Advan- 
tage should  be  taken  of  any  new  tech- 
nology or  procedure  that  wiU  signifi- 
cantly reduce  luinecessary  diagnostic  or 
medical  exposure,  both  in  individual  ex- 
aminations and  treatments,  and  in  the 
adoption  of  group  screening  practices. " 

The  Interagency  Working  Group  on 
Medical  Radiation  determined  that  it  is 
desirable  and  possible  in  Federal  faciU- 
ties  to  reduce  exposure  from  the  diagnos- 
tic use  of  X  rays  by:  (1)  eliminating 
clinically  unproductive  examinations,  (2 ) 
assuring  the  use  of  optimal  technic  when 
examinations  are  performed,  and  (3)  re- 
quiring appropriate  equipment  to  be  used. 
As  a  result  of  this  consensus  a  Subcom- 
mittee on  Prescription  of  Exposure  to 
X  rays  was  established  to  examine  factors 
to  eliminate  clinically  unproductive  ex- 
aminations. Another  Subcommittee  on 
Technic  of  Exposure  Prevention  was 
formed  to  examine  the  second  and  to 
some  extent  the  third  subject  areas.  The 
third  area  is  being  regulated  by  the  U.S. 
Food  and  Drug  Administration  which  is- 
sued x-ray  equipment  performance 
standards  effective  August  1,  1974.  The 
reports  of  these  Subcommittees  were 
made  available  for  comment  (41  FR 
10705  and  27998)  prior  to  making  final 
the  Interagency  Working  Group  report. 
Comments  from  Interested  parties  have 
been  considered  prior  to  making  these 
recommendations  for  guidance  to  Federal 
agencies. 

Without  question  the  use  of  x  rays  in 
the  healing  arts  provides  large  benefits 
to  society  through  improved  health  care ; 
thus,  in  developing  guidance  for  uses  of 
diagnostic  x  rays,  the  Agency  has  been 
careful  to  assure  that  the  necessary  bene- 
fits to  patients  from  the  use  of  medical 
and  dental  x  rays  are  derived.  In  this  re- 
gard, the  Agency  has  consulted  with  the 
Department  of  Health,  Education,  and 
Welfare,  which  is  the  lead  Federal  agency 
for  health  care  policy,  and  medical  per- 
sonnel in  both  the  Federal  and  priv.ite 
sectors. 

Discirssios 

The  most  imjKHrtant  factor  in  reduc- 
ing radiation  exposure  is  to  eliminate  the 
prescription  of  clinically  unproductive 
examinations.  Appropriate  prescription 
•of  x-ray  examinations  Invc^es  twt>  major 
ccHisideratlons :  (1)  the  clinical  decision 
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to  order  a  particular  examination,  and 
(2)  the  minimization  of  the  number  of 
radiographic  views  required  in  an  exami- 
nation. In  particular,  attention  should  be 
given  to  qualifications  of  those  who  order 
examinations,  the  elimination  of  unpro- 
ductive screening  programs,  and  aj>pro- 
priate  clinic  procedures  to  assure  that  un- 
productive views  are  eliminated  during 
the  performance  of  the  examination. 

Although  the  largest  savings  in  radia- 
tion exposure  may  be  to  preclude  the  pre- 
scription of  an  unproductive  x-ray  ex- 
amination, patient  exposure  can  also  be 
reduced  by  assuring  that  the  examina- 
tion Is  performed  with  good  technio|The 
fundamental  objective  in  performing  an 
x-ray  examination  is  to  obtain  optimmn 
diagnostic  information  with  minimum 
patient  exposure.  Achievement  of  this  ob- 
jective requires:  <P  Assurance  that 
equipment  is  calibrated  and  properly 
fimctloning,  (2)  operation  of  equipment 
Is  only  by  competent  personnel,  (3)  the 
patient  is  appropriately  prepared,  and 
(4)  technic  factors  which  will  minimize 
exposure  are  selected. 

It  has  been  demonstrated  that  the 
same  technic  factors  used  with  different 
x-ray  generators  may  produce  widely 
varying  patient  exposures.  Thus,  the  per- 
formance of  x-ray  equipment  utilized  for 
diagnostic  x-ray  procedures  is  an  impor- 
tant factor  in  limiting  patient  and  oper- 
ator exposure.  The  Federsd  Diagnostic 
X-ray  Equipment  Performance  Standard 
(21  CFR  Subchapter  J)  requires  that 
x-ray  equipment  manuf actiu-ed  after  Au- 
gust 1,  1974,  be  certified  by  manufactur- 
ers to  comply  with  radiaticHi  safety  re- 
quirements Issued  by  the  U.S.  Depart- 
ment of  Health,  Education,  and  Welfare 
pursuant  to  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968  (PL  90- 
602).  All  Federal  health  care  facilities 
which  perform  diagnostic  x-ray  exami- 
nations, should,  as  soon  as  practicable 
before  the  effective  date,  utilize  medical 
and  dental  x-ray  equipment  that  con- 
forms  to  the  requirements  of  21  CFR 
Subchapter  J. 

Recommendations  for  Federal  Guidance 

In  view  of  the  discussions  presented 
above,  the  Agency  invites  comments  on 
the  following  recommendations  which 
are  imder  consideration  as  guidance  for 
Federal  agencies  for  reduction  of  unnec- 
essary radiation  exposure  due  to  use  of 
diagnostic  x-raj^  in  the  healing  arts: 

1.  General  radiographic  or  fluoros- 
copic examinations  should  be  prescribed 
only  by  licensable  Doctors  of  Medicine  or 
Osteopathy ;  specialized  studies  should  be 
prescribed  only  by  those  physicians  with 
advanced  training  in  the  particular  spe- 
cialty. Exception  for  certain  limited  pro- 
cedures may  be  made  for  dentists  and 
podiatrists  or  properly-trained  physician 
assistants,  nurs^  practitioners,  and  phy- 
sicians in  postgraduate  training  status. 

2.  Prescription  of  an  x-ray  study 
should  be  for  the  purpose  of  obtaining 
diagnostic  Information,  be  based  on  clin- 
ical evaluatlcHi  of  the  patient,  and  should 
state  the  diagnostic  objective  and  detail 
relevant  medical  history. 

3.  Routine  or  screening  examinations 
in  which  no  prior  clinical  evaluation  of 


the  patient  is  made  should  not  be  per- 
formed; except  may  be  made  for  iden- 
tifiable groups  on  the  basis  of  careful 
consideration  of  diagnostic  jrleld,  radia- 
tion risk,  and  economic  and  social  fac- 
tors. In  implementation  of  this  recom- 
mendation, the  Agency  recommends  that 
Federal  agencies  adopt  the  recommenda- 
tion by  the  Interagency  Working  Group 
on  Medical  Radiation  that  the  following 
examinations  should  not  be  routinely 
performed : 

(a)  Chest  and  lower  back  x-ray  exam- 
inations in  routine  physical  examinations 
or  as  a  Federal  requirement  for  employ- 
ment, 

(b)  Tuberculosis  screening  by  chest 
radiography, 

(c)  Chest  x-rays  for  hospital  admis- 
sion of  r>atients  imder  the  age  of  40  im- 
less  a  clinical  indication  of  chest  disease 
exists, 

(d)  Chest  radiography  in  routine  pre- 
natal care,  i 

(e)  Mammography  examinations  for 
women  of  an  age "  for  which  screening 
has  been  determined  to  be  nonefflcacious 
and  who  also  do  not  exhibit  symptoms  or 
have  a  strong  family  history  of  breast 
cancer. 

4.  Prescription  of  x-ray  examinations 
of  pregnant  or  possibly  pregnant  patients 
should  assure  Uiat  medical  consideration 
has  been  given  to  possible  fetal  exposure 
and  appropriate  protective  measures  are 
Applied. 

5.  The  number,  sequence,  and  types  of 
standard  views  for  an  examlnatioh 
should  be  clinically-oriented  and  kept  to 
a  minimiun.  Diagnosticians  should  close- 
ly monitor  the  performance  of  x-ray  ex- 
aminations and,  where  practicable,  direct 
examinations  to  obtain  the  diagnostic 
objectives  stated  by  clinicians,  through 
appropriate  addition,  substitution,  or 
deletion  of  prescribed  views.  Technic  pro- 
tocols for  performing  medical  and  dental 
x-ray  examinations  should  detail  the  op- 
erational procedures  for  aU  standard 
radiographic  projections,  patient  pre- 
paration requirements,  use  of  technic 
charts,  and  image  receptor  specifications. 

-  6.  X-ray  equipment  used  in  Federal 
programs  shoiild  meet,  where  practicable, 
the  Federal  performance  standards  (21 
CFR  Subchapter  J)  sooner  than  required 
or,  in  the  interim.  Part  P  of  the  "Sug- 
gested JState  Regulations  for  C(Hitrol  of 
Radiation."  General  purpose  fluoroscopy 
units  should  provide  image-intensifica- 
tion; fluoroscc^y  units  for  non-radiology 
specialty  use  should,  when  practicable, 
have  electronic  image-holding  features. 
PhotofluorograiAiic  x-ray  equipment 
should  not  be  used  for  chest  radiography. 
7.  X-ray  facihties  should  have  quality 
assurance  programs  designed  to  produce 
radiographs  that  satisfy  diagnostic  re- 
quirements with  minimal  patient  expo- 


>The  Department  of  Health,  Education. 
an(l  Welfare  Issued  interim  findings  on  Au- 
gust i6,  1976,  that  asymptomatic  women  un- 
der the  age  of  50  should  not  receive  mam- 
mography as  a  part  of  periodic  screening  for 
breast  cancer;  the  optimal  age  range  for 
which  mammography  screening  of  asympto- 
matic women  U  justified  is  being  reviewed 
by  the  Department  and  should  be  followed 
by  Federal  agencies  when  issued. 


sure:  such  programs  should  contain  ma- 
terials and  equipment  spectftcations. 
equipment  calibration  and  preventive 
maintenance  requirements,  quality  con- 
trol of  image  processing,  and  operational 
procedures  to  reduce  retake  and  dupli- 
cate examinations. 

8.  Operation  of  medical  or  dental  x-ray 
equipment  should  be  by  individuals  who 
have  demonstrated  proficiency  to  pro- 
duce diagnostic  quahty  radiographs  witli 
the  minimum  of  exposure  required ;  these 
individuals  should  be  quaUfled  by  didac- 
tic training  and  practical  exjjerience 
identical  to.  equivalent  to,  or  greater  than 
those  programs  approved  by  recognized 
medical  and  dental  organizations.  In  im- 
plementation of  this  recommendation, 
the  Agency  recommends  that  Federal 
agencies  adopt  the  recommendation  by 
the  Interagency  Working  Group  on 
Medical  Radiation  that  such  programs 
be  identical  to  or  equivalent  to  those  ap- 
proved by  tthe  Council  on  Medical  Edu- 
cation of  the  American  Medical  Associa- 
tion or  the  American  Registry  of  Clinical 
Radiography  Technologists  for  medical 
x-ray  equipment  operators,  or  for  dental 
equipment  operators,  the  guidelines  of 
the  Oral  Radiology  Section  of  the  Ameri- 
can Association  of  Doital  Schools. 

9.  Proper  collimation  should  be  used  to 
restrict  the  x-ray  beam  as  much  as  prac- 
ticable to  the  clinical  area  of  interest 
and  within  the  dlmenslcois  of  the  image 
receptor;  shielding  should  be  used  to  fur- 
ther limit  the  exposure  of  the  fetus  and 
the  gonads  (as  detailed  in  21  CFR  Sub- 
chapter J)  w^hen  such  exclusion  does  not 
interfere  with  the  examination  being 
conducted. 

10.  Technic  appropriate  to  the  equip- 
ment and  materials  available  should  be 
used  to  maintain  exposures  as  low  as  is 
reasonably  achievable  without  loss  of 
requisite  diagnostic  information;  En- 
trance Skin  Exposure  Guides  for  nonspe- 
cialty  examinations  should  be  established 
for  this  purpose  and  measures  should  be 
undertaken  to  evaluate  and  reduce,  where 
practicable,  exposures  which  exceed  such 
established  guides.  In  implementation  of 
this  recommendation,  the  Agency  recom- 
mends that  Federal  agencies  adcHJt  the 
following  Entrance  Skin  Exposure 
Guides  developed  by  the  Interagency 
Working  Group  on  Medical  Radiation : 

ESEG 
Examination  (milli- 

( projection) :  roentgens)^ 

Chest    (P/A) 30 

SlcuU    (lateral soo 

Abdomen  (A/P) 750 

Cervical  spine   (A/P) 250 

Thoracic  spine  (A/P) 900 

Pull  spine  (A/P) 300 

Lumbo-sacral  spine  (A/P) lOOO 

Retrograde  pyelogram  (A/P) 900 

Feet   (D'P)    ! 270 

Dental  (bl tewing  or  perl^lcal) 700 

'  Entrance  skin  exposure  determined  by  the 
NEXT  program  for  a  patient  having  the  fol- 
lO'A'ing  body  part /thickness:  head/' 1 5  cm. 
neck.'18  cm,  thorax  23  cm,  abdomen/23  cm, 
and  foot '8  cm. 

11.  Dental  x-ray  examinations  should 
be  prescribed  only  by  Ucensable  Doctors 
of  Dental  Surgery  or  Dental  Medicine  or 
properly  supervised  postgraduate  den- 
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lists  on  the  bai.is  of  clinical  evaluation  or 
pertinent  history;  neither  a  fuU-mouth 
.series  nor  bitewlng  radiographs  should  be 
p«at  of  routine  preventive  dental  care  ex- 
cept for  certain  forensic  purposes. 

12.  Intra-oral  radiography  should  be 
performed  with  long  open-ended, 
.><hielded.  cylindrical  position  indicating 
devices  and  with  technic  to  restrict  the 
x-ray  beam  a.s  near  the  size  of  the  image 
receptor  as  practicable. 

It  is  expected  that  each  Federal  agency 
will  use  these  recommendations  as  a  basis 
upon  which  to  develop  detailed  standards 
tailored  to  meet  its  particular  require- 
ments. In  developing  these  proposed  rec- 
ommendation-s.  however,  the  Agency  and 
the  Interagency  Working  Group  on  Med- 
ical Radiation  were  aware  that  informa- 
tion In  several  specific  areas  is  continu- 
ally changing.  In  order  that  such  irvfor- 
mation  a.s  well  as  recommendation.s  and 
guidelines  isued  by  various  Federal  and 
professional  bodies  can  be  appropriately 
reflected  In  guidance  to  Federal  agencies, 
llie  Agency  recognizes  a  need  to  review 
such  Information,  re<?ommendations,  and 
guidelines  from  time  to  time  In  order  to 
provide  specific  guidance  that  may  be  re- 
quired for  appropriate  interpretation  of 
these  recommendations.  The  Agency,  In 
cooperation  with  the  Federal  agencies, 
TPlll  follow  the  implementation  of  these 
recommendation.^:,  will  promote  the  nec- 
essary coordination  to  achieve  an  effec- 
tive Fcdernl  program,  and  will  Initiate 
procedures  to  periodically  intei-pret  and 
expand  upon  each  of  the  recommenda- 
tions as  required  to  provide  new  and 
changins  information  for  use  by  Federal 
agencies  in  their  implementation  of  the 
recommei"idati.'.r..s. 

Address 

Comments  on  the  foregoing  recom- 
mendations should  be  sent  by  March  1, 
1977.  to  the  Director,  Criteria  and  Stand- 
ards Division  ( AW-460) .  Office  of  Radia- 
tion Programs.  U.S.  Environmental  Pro- 
tection Agency.  401  M  Street,  S.W.. 
Washington.  DC.  20460.  Single  copies  of 
the  report  of  the  Interagency  Working 
Group  on  Medical  Radiation  entitled 
"Radiation  Protection  Guidance  for 
Diagnostic  X  Rays"  are  also  available 
and  may  aKo  bo  requested  at  this  .snme 
address. 

Dated    J.UiUurv  IS.  1977. 

RcssellE.  Train. 


NOTICES 


The  Conamittee  was  established  to  ad- 
vise the  Administrator,  FEA  with  respect 
to  general  electric  utilities'  aspects  of  In- 
terests and  problems  related  to  the  policy 
and  Implementation  of  programs  to 
meet  the  current  and  continuing  na- 
tional energy  shortage. 

The  agenda  for  the  meeting  is  as  fol- 
lows : 

1  Review  of  FederiU  Study  Evaluating  the 
Hegiutial  Supply  and  Demand  Projection* 
and  the  Prospect  of  Shortfalls  (KRDA  and 
FEAi. 

2.  Status  Report  of  PEA's  Contract  Studj 
or  State  lx>ad-Giowth  Poreca.>itiiig. 

3.  Status  Report  and  Discussion  of  th« 
Electricity  Rate-Reform  Study  Mandated  by 
Title  n  of  the  Energy  Conservation  and  Pol- 
icy Act  of  1976. 

4.  Remarks  from  the  Floor  1 10  Mlnu1« 
Rule). 

Tlie  meeting  is  open  to  the  public.  The 
Cliairman  of  the  Committee  is  empow- 
ered to  conduct  the  meeting  in  a  fashion 
that  will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  btisiness.  Any  member 
of  the  public  who  wishes  to  file  a  written 
.statement  with  the  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wisii  to  make  oral  statements  should  In- 
form Lois  G.  Weeks,  Director,  Advisory 
Committee  Management,  (202)  566-7022 
at  least  5  days  before  the  meeting  and 
rea.sonable  provision  will  be  made  for 
tiieir  appearance  on  the  agenda. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the  Ad- 
visory Committee  Management  Office. 

Minutes  of  the  meeting  will  be  made 
available  for  public  inspection  and  copy- 
iiig  in  the  FEA  Freedom  of  Information 
Offi'-'e,  Room  2107,  FEA  Headquarters. 
12tli  and  Pennsylvania  Avenue,  N.W., 
Wa-^hington,  D.C. 

Is.<.ued  at  Washington.  DC  on  Janu- 
a-r  Jl    1977. 

DA\^D  G.  Wilson-. 
Acting  General  Counsel. 

fJl  D  jc  77  2569  Filed  1-21-77,4  24  pm]   I 
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Administrator. 
BOFied  1-25-77,8:45  am] 


FEDERAL   ENERGY 
ADMINISTRATION 

ELECTRIC  UTILITIES  ADVISORY 
COMMITTEE 

Meeting 

Pursuant  to  the  provisions  of  the  Fed- 
eral Advisory  Committee  Act  (Public 
Law  92-463.  86  Stat  770) .  notice  Is  hereby 
given  that  the  Electric  Utilities  Advisory 
Committee  will  meet  Friday.  Febru- 
ary 18.  1977.  at  9  a  jn.,  Room  5041B,  FEA 
Headquarters,  12th  L  Pennsylvania  Ave- 
nue, NW.,  Washington.  D.C. 


ISSUANCE  OF  DECISIONS  AND  ORDERS 
BY  OFFICE  OF  EXCEPTIONS  AND  APPEALS 

Week  of  November  8  Through 
November  12, 1976 

Notice  is  hereby  given  that  during  the 
week  of  November  8  through  November 

12,  1976,  the  Decisions  and  Orders  sum- 
marized below  were  Issued  with  respect 
to  Appeals  and  Applications  for  Excep- 
tion or  other  relief  filed  with  the  Office 
of  Exceptions  and  Appeals  of  the  Federtl 
Energy  Administration.  The  following 
stmimary  also  contains  a  list  of  submis- 
sions which  were  dismissed  by  the  Office 
of  ExceptlOTis  and  Appeals  and  the  basis 
for  the  dismis-sal.  j 

ArrrAis  I 

Lakcton   Asphalt   Refining.   Itic      F:an.iii!k\ 
Ind.:  FEA-0943:  Crude  OU 

Laket-on  Asphalt  Refining,  Inc.  (Laketoa) 
filed  an  Appeal  from  a  Decision  and  Order 
which  the  FEA  Issued  to  the  firm  on  August 

13,  1976.  Laketon  Asphalt  Ref.,  Inc.,  4  F*A 
Par.  83.043  (August  13,  1976).  The  Appeal.  If 
prr.n'tHl,  •.voiild  retroactively  relieve  Laketon 


of  its  obligation  lo  p'orchase  entitlements  for 
the  months  of  AprU  ajiid  Hay  1976.  In  con- 
sidering Laketon's  Appeal,  the  FEA  deter- 
mined that  despite  ample  notification  by  the 
FEA  In  the  Federal  Register  of  a  filing  dead- 
line of  May  3,  1976,  the  firm  had  faUed  to 
tile  an  Application  for  Exception  frona  the  En- 
titlements Program  tintU  June  3,  1976.  The 
FEA  therefore  concluded  that  there  was  no 
rea.sonable  basi.s  upon  which  Laketon  covild 
have  believed  that  It  could  submit  an  ap- 
plication beyond  the  May  3, 1976  deadline  and 
still  qualify  for  exception  relief  for  April  and 
May  1976.  The  FEA  also  concluded  that 
Laketon  had  failed  to  demonstrate  that  it 
would  experience  a  severe  and  irreparable 
hardship  In  the  absence  of  retroactive  excep- 
tion relief.  Accordingly,  the  firn»s  Appeal  wa.s 
denied. 

Peoples   Gas   Company-  Chicago,   III  :   FE.A- 
0900;  Napht'ia 

The  Peoples  Gas  Company  (Peoples)  ap- 
pealed from  a  Decision  and  Ord^r  In  which 
the  FEA  denied  an  Application  for  Exception 
which  the  firm  bad  previously  submitted 
from  the  provisions  of  10  CPR,  Part  214  (the 
Canadian  Crude  OU  Allocation  Program) . 
People's  Gas  Co.,  3  FEA  Par.  83.215  (June  11. 
1976),  People's  Appeal,  If  granted,  would  re- 
sult in  the  l.ssuance  of  an  order  pwrmlttlng 
the  firm  to  purchase  3,0(X}  barrels  per  day  of 
Kaybob  type  condensate  produced  in  Canada 
for  use  in  a  synthetic  natural  gas  (SNG) 
plant  which  it  opterates.  In  considering  Peo- 
ples' Appeal,  the  PEA  found  that  contrary  to 
the  firm's  claim  that  the  Kaybob  condensate 
was  essential  to  enable  It  to  meet  the  needs 
of  its  cu-stomers,  the  amounts  of  natural  gas 
and  SNO  available  to  Peoples  are  adequate  to 
satisfy  Its  present  supply  obligations.  The 
FEiA  also  determined  that  Peoples  had  not 
made  a  convincing  showing  that  it  was  likely 
to  experience  supply  difDctUties  In  the  fore- 
seeable future  which  would  warrant  approval 
of  the  exception  relief  which  It  requested. 
Finally,  the  FTA  found  that  Peoples  could 
replace  the  Kaybob  condensate  feedstock 
which  It  had  prevlotisly  been  able  to  pturchase 
from  Canada  with  additional  quantities  of 
naphtha  which  it  covild  obtain  from  Its  pres- 
ent supplier.  It  therefore  appeared  that 
Peoples'  would  be  able  to  operate  Its  SNG 
plant  at  full  capacity  without  exception  rellpf 
and  the  firm's  .Appeal  was  accordingly  denied. 

Quiticy  Oil,  iJic  .  Boston,   Ma."::   FF.A  CftS-t: 
.Vo.  €  Fuel  Oil 

Quincy  OU.  Inc.  (Quincy)  filed  an  Appe.\l 
from  a  Decision  and  Order  which  was  issued 
to  It  by  the  FE.\  on  May  7.  1976.  Quincy  Oil. 
Inc..  3  FEA  Par.  83,180  (May  7,  1976) .  In  tha'w 
Order,  the  FE.\  denied  an  exception  applica- 
tion In  which  Quincy  requested  that  It  be 
permitted  to  charge  the  Taimton  Municipal 
Lighting  Plant  prices  for  No.  6  fuel  oU  for 
the  period  prior  to  June  1,  1976  which  were 
in  excess  of  the  maximuni  permissible  levels 
specified  In  10  CPR  212.93.  Qulucy's  Appeal. 
If  granted,  would  result  in  the  approval  of 
the  exception  relief  which  It  originally  re- 
quested. In  considering  Qulncy's  Appeal,  the 
FEA  found  that  in  the  May  7,  1976  Decision 
the  FEA  properly  evaluated  Qulncy's  request 
:or  prospective  e.xception  relief  by  consider- 
ing only  the  effect  of  the  FEA  Regulations 
on  the  firm's  open: ions  for  the  period  sub- 
sequent to  May  7,  li.76,  the  date  of  Issuance 
of  the  Decision  to  Quincy.  With  re.'ipect  to 
the  i>erlod  of  time  prior  to  that  date,  the 
FEA  found  that  the  criteria  regarding  ap- 
plications reqtisUng  retroactive  exception 
relief  were  correctly  applied.  Since  the  finan- 
cial data  which  Quincy  provided  did  not  in- 
dicate that  the  firm  would  incur  any  hard- 
ship or  Inequity  during  the  last  24  days  of 
May  If  prospective  exception  relief  were  not 
provided  for  that  period,  the  PEA  concluded 
the  firm's  request  for  pro6i)ect.lve  exception 
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relief  had  been  proptrly  denied.  The  FZA 
also  concluded  that  the  May  7  Decision  was 
correct  In  determining  tliat  the  income 
which  Quincy  realized  prior  to  its  payment 
of  interest  and  rent  to  its  parent  company 
more  accurately  reflected  Qulncy's  actual 
operating  posture  for  the  ptirpose  of  the  ex- 
ceptions process.  Finally,  the  FEA  found  that 
Quincy  failed  to  demonstrate  that  the  firm 
would  Incur  a  severe,  irreparable  injury  in 
the  absence  of  retroactive  exception  relief. 
In  view  of  these  finding*  the  Qumcy  .Appeal 
wais  deiiied. 

Stiindord  OU  Company  of  Ca:i forme  San 
Franci.<co.  Calif.;  FEA  0890:  Gafsro  Gg«- 
oline.  Inc.:  Los  Angeles'  Calif.:  FEA- 
0891:  Terrible  Herbst,  Inc.:  Lai  Vcgaf, 
Net.:  FEA-0S92:  Ashland  Oil  Cmnpany 
of  California:  San  Franci^'  o  C::.';/  .■ 
FEA-0897:  Motor  Ca.'-oliur 

standard  OU  Conipany  o;  Caliiornia 
(SOCAL) ,  Gasco  Gasoline,  inc  iGasco) .  Ter- 
rible Herbst,  Inc.  (Herbst).  and  Ashland  Oil 
Company  of  California  (Ashland)  app>ealed 
from  a  Decision  and  Order  issued  by  the 
PEA  on  June  10,  1976,  which .  granted  excep- 
tion relief  to  Ashland.  In  the  June  10  Order, 
the  Regional  Administrator  for  FEA  Region 
rx  was  directed  to  assign  a  new.  lower- 
priced  supplier  of  motor  gasoline  to  Ashland 
to  replace  Its  base  period  supplier  of  motor 
gasoline  for  the  months  of  AprU,  May  and 
June  1976.  Ashland  Oil  Co..  3  PEA  Par.  83.173 
(June  10,  1976). 

The  exception  relief  which  was  granted  to 
Ashland  was  designed  to  alleviate  a  serious 
financial  hardship  which  the  firm  was  expe- 
riencing as  a  result  of  its  high  cost  of  motor 
gasoline  during  the  months  of  April  through 
June  1976.  After  the  Regional  Administrator 
assigned  SOCAL  to  supply  motor  gasoline  to 
Ashland  lor  this  three  month  period,  SOCAL 
filed  its  Appeal.  Oasco  and  Herbst  purchased 
motor  gasoline  from  Ashland  during  the  base 
period.  Gasco,  Herbst  and  Ashland  contend- 
ed in  their  respective  Appeals  that  additional 
exception  relief  should  have  been  granted 
in  the  June  10  Decision  and  Order.  Since 
the  factual  background  and  legal  issues 
raised  in  the  appeals  were  similar,  the  four 
Api}eals  were  consolidated.  In  analyzing  the 
arguments  presented  in  the  Appeals  the  F^A 
determined  that  there  was  no  merit  to  the 
contention  that  undue  administrative  delay 
had  preceded  the  Issuance  of  the  June  10 
Decision.  The  FEA  found  that  this  issue  had 
been  fully  considered  In  the  prior  proceed- 
ing and  that  Ashland,  Gasco  and  Herbst 
had  advanced  no  new  arg\unents  in  their 
Appeals  which  would  alter  the  conclvislon 
reached  in  the  prior  determination  Tlie 
FEA  also  found  that  the  only  basis  for 
SOCAL's  allegation  that  Ashland  wa.s  no 
longer  experiencing  high  product  costs  was 
a  rep<M^  in  a  trade  publication  which  did  not 
indicate  that  Ashland's  cost  of  motor  gaso- 
line had  declined  to  competitive  levels.  More- 
over, price  svirvey  data  for  motor  gasoline 
In  the  area  in  which  Ashland  markets  that 
product  showed  that  Ashland's  selling  prices 
were  actually  above  the  average  of  the  prices 
of  Its  competition.  Accordingly,  the  PEA 
concluded  that  SOCAL's  contention  that 
Ashland's  retail  price  for  moitor  gasoline  had 
declined  to  a  level  point  below  that  of  its 
competitors  prices  had  no  merit.  Finally,  the 
FEA  stated  that  even  U  the  factual  circum- 
stances Involving  Ashland  had  changed  sig- 
nificantly subsequent  to  the  issuance  of  the 
initial  exception  determination,  that  factor 
would  not  necessarUy  lead  to  the  conclusion 
that  the  prior  exception  relief  should  be 
modified.  The  FEA  noted  that  the  prior  relief 
was  designed  to  alleviate  a  serious  hardship 
which  Ashland  had  been  incurring  during  a 
period  cf  time  which  had  already  transpired 


prior  to  the  Issuance  of  tlie  June  10  Decusicn. 
Tbt  four  Appeals  were  therefore  denied. 

SundaTice  Oil  Company.  Der.rrr   Cole     FEA- 
0959.  Crude  Oil 

Sundance  OU  Company  (Sundance)  ap- 
pealed from  a  Decision  and  Order  In  which 
the  PEA  denied  an  Application  for  Exception 
which  Sundance  submitted  from  the  provi- 
sions of  10  CPR,  Part  212.  Subpart  D.  Sun- 
dance Oil  Co..  4  FEA  Par.  80.038  (August  6. 
1976) .  The  Appeal.  If  granted,  would  have  re- 
sulted in  a  rescission  of  the  previous  Order 
and  the  Issuance  of  a  fvirther  order  permit- 
ting Sundance  to  sell  at  market  price  levels 
the  crude  oil  which  ;;  produced  irom  the 
Welgand  Lease  prior  to  Febrxiary  1  ;<57G. 
Since  the  Sundance  svibm:s*-ion  did  riot  even 
purport  to  establish  that  ihe  firm  was  experi- 
encing a  serlotis  hard-^hip  or  gross  iiieqtilty  as 
A  result  of  the  provi=!on,s  of  Subpart  D.  the 
FE.\  concluded  that  Sundance  had  fiviled  to 
demonstrate  that  the  .\ugast  6  Order  was  er- 
roneous in  fact  or  !n.>  .«'-c'">rtliri^'lv  the  .^p- 
peal  was  denied. 


Trjaco.    Inc.:    Sen 
Motor  Gn«o/!tie 


.V  V 
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Texaco.  Inc.  i Texaco  r.ppe.-\;ed  from  a 
Decisioit  and  Order  which  the  FE.\  l.-s.sr.ed  to 
Jones  and  Murtha  Distributing  Co  .  Inc. 
( J&M)  on  August  31.  1976.  Jones  and  Murtha 
Distributing  Co..  Inc.  4  FEA  Par  80,076  (Au- 
gust 31,  1976).  In  the  August  31,  ]076  Deci- 
sion the  F'EA  granted  J&M  a:;  exception  to 
The  provisions  of  10  CPR  211.9  on  the 
grounds  that  adherence  to  its  based  period 
Eupplier^purchaser  relatiorL-^hlp  with  The 
Oil  Shale  Corporation  res'.iltcd  in  a  serious 
hardship  to  the  firm.  Based  upon  ihat  deter- 
mination, the  Regional  Admnustrator  of  FEA 
Region  X  was  directed  to  assign  J&M  a  new 
supplier  for  all  of  JiM's  biise  period  use  of 
motor  gasoline  during  ihe  months  of  Septem- 
ber, October  and  November  1976.  Texaco's  ap- 
peal, if  granted,  would  result  iu  the  issuance 
of  &n  order  vacating  or  modifying  the  previ- 
ous decision  so  that  Texjico  would  nat  be  as- 
signed to  svipply  any  poilion  of  JAM'S  base 
period  use  of  motor  3a-:oUne.  In  considering 
the  Appeal,  the  FEA  observed  that  the 
Regibual  Administrator  ior  Region  X  has  not 
yet  taken  any  action  parsuant  to  the  provi- 
sions of  the  August  21  Decision.  The  PBIA 
•therefore  coitcluded  that  Texjkco  had  not  been 
aggrieved  by  the  August  31  Decision  and  the 
appeal  was  accordingly  denied 

Varibus    Corporation.    Gu^'   Slates    Vtiltties 
Company:    Beau'r'onr     Tei  .    FFA  077$ 
FxieA  Oil 

Varibus  Corporaticu  iVanbiis.  and  Gulf 
Slates  Utilities  Company  (Gulf  States)  filed 
a  Joint  Appeal  from  a  Decision  and  Order 
which  the  Federal  Energy  Administration  had 
issued  to  'Vaiibus.  Varibus  Corp.,  3  FEA  Par. 
83,092  (January  30.  1976).  In  the  Decision 
which  it  issued,  the  FEA  denied  an  Applica- 
tion for  Exception  from  the  provisioiis  of  10 
CFR  212S3  which  Varibus  had  filed  concern- 
ing its  sales  of  fuel  oil  to  Gulf  States.  If  that 
exception  request  had  been  granted,  Varibus, 
a  wholly-owned  Bubsldiary  of  Gulf  States, 
would  have  been  retroactively  relieved  of  the 
requirement  that  the  prices  which  it  charged 
Gulf  States  for  fuel  oil  sold  during  the  period 
October  1973  through  November  1974  be  es- 
tablished in  accordance  with  the  Mandatory 
Petroleum  Price  Reguiauous.  The  Apfteal,  If 
granted,  would  have  eliminated  or  reduced 
the  sunount  of  any  possible  liability  for  re- 
funds which  Varibu.?  would  incur  as  a  result 
of  a  compliance  action  which  has  been  initi- 
ated by  FEA  Region  VI.  In  conssdering  the 
Appeal,  the  PEA  noted  that  Gulf  States  had 
financed  ".he  fuel   procuremeiit   activities  of 


;•..&  subsidi,My  liirough  du-e^'.,  cush  i>ovutjc««  to 
Varibus  in  the  form  of  interest-bearing  loans. 
L'nder  the  terms  of  two  atjreement*  entered 
into  between  the  firms.  Varibus  wac  required 
to  charge  Otilf  States  a  price  for  the  fuel  oil 
sold  which  was  equivalent  to  Varibus'  actual 
cost  plus  actual  overhead  including  the  inter- 
est which  Varibus  remitted  to  Gulf  State* 
After  reviewing  the  detailed  ncnproduci  co.~i 
data  which  the  appellants  had  submitted,  the 
FEA  determined  that  ■with  the  exception  of 
the  cost*  claimed  for  the  interest  which  Vari- 
bus  paid  to  Gulf  States,  the  expen.'^e^  wi.uh 
W.ribus  incurred  In  connection  with  tlie  '  .t-: 
procurement  aotiviuc-  which  it  perlormed  .  ;i 
behalf  of  Gulf  S'atc^  were  reas<";iao:e  ai.d 
neoe-ssry  Hcue-.er  the  PE.A  also  ci.rluotd 
I'r.pt  the  iiilerest  e.\pense  which  Vari'oiis  ::.- 
c  uded  in  ihe  price  of  the  fi:«i  oil  sold  tri  Giiil 
.St-ates  did  not  constitute  a  lepitin.-i:''  .it>n- 
prctuct  cost  under  the  FTA  rest'.ler  re>;ri3- 
Mor.s  The  FEA  ob.-erved  that  Gulf  Statf^c  n 
iu.n  App.irentiy  included  this  interest  in  the 
laip.'  which  it  charged  to  Its  electricity  c-u-- 
•-omers  through  fuel  adjustment  clause'!-  bv 
r'-flccting  it  as  a  component  cf  the  cos;  of  r^p 
t  ]•  !  which  was  used  to  generate  electririiv 
.\.  the  same  time  however  Gulf  StAte-;  also 
received  the  same  amount  in  the  form  of  ir- 
lerest  payments  from  Varibus.  In  view  of  the 
f.-i'^t  that  Varibvis  !.•=  a  wholly-owned  s'.:b- 
.-idiary  of  Gulf  States,  the  PE.\  detemiir.rd 
;hat  the  net  result  of  these  tranFaction.s  wa.' 
to  efrertively  reduce  the  cost  to  Gulf  StaiF  = 
of  the  fuel  oil  obtained  through  it*  c-ibMdiarv 
bv  the  amcunt  of  the  interest  paid  tn  Gu'f 
States  by  Vanbus  Tlie  PEA  therefore  con- 
cluded that  any  fu'.lt.rc  of  Vanbus  tc  recover 
the  liuciT«t  expense  ac  a  result  of  the  .appli- 
cation of  the  FE.\  price  regulations  To  "he 
Gulf  States  iraiifastu  i.i  did  nyi  co-istitir-'  i 
serious  hardship  or  a  pros'  Ir.equitv  or  r 
showitv-  that  the  JaiiUkry  30  1976  Dectsi.T. 
\(.fi=  ev..iie<  \;s  T<  '  Af.r'.;^:  »->■  aci-nrcli.iv'T 
denied. 

REsjiFS^'i  f.ir.  Exi.!rTi>_N 

i':i>'i  F\>^epTion —Retroactive  Appj.:..i»-«n  t.f 
Subpart  K:  FEX-0033;  Katiu^t.!  Ga-  T  i — 
uidi  and  Xaturul  Ga-s  Liquid  ProdU' t- 

On  June  17.  1976.  the  Federal  Enerpr  Ad- 
mlntstration  published  a  Notice  in  the  Fed- 
eral Register  which  stated  that  the  a^rni  v 
was  considering  the  iflsuance  of  a  Supple- 
mental Order  to  the  Claas  Exception  Is-^ued  dv 
the  Office  of  Exceptions  and  Appeals  of  ih.' 
FXA  on  Augtist  29.  1975.  Class  Exception  - 
Retroactive  Application  of  Subpart  K  2  PE  \ 
Par.  84,901  (August  29  1975).  See  also  4; 
PR  24609  (June  17.  1976 »  In  the  Aupust  'in 
1975  Class  Exception  DetLsion.  the  FE.\  noit-d 
that,  prior  to  the  January  1.  1975  effective 
date  of  10  CFR.  Part  212  Subpart  K.  the  PEA 
regulations  applicable  to  the  pricing  of  nat- 
ural gas  liquids  and  natural  pas  liquid  pr.id- 
ucts  were  set  fort-h  in  Svibp.irt  E  of  the  (.ei.- 
eral  price  regulations  applicable  tc  all  're- 
finers." One  of  the  objectives  ol  the  .Aujrust 
29  Class  Exception  wa-s  to  eliminate  certain 
inequities  which  were  found  to  have  resulted 
from  the  application  of  Subpart  E  to  the 
pricing  of  natural  pas  liquid'  and  natural  t:a« 
liquid  products  prior  to  the  adoption  by'the 
FEA  of  Subpart  K.  In  the  June  17  1976 
Notice,  the  FE.^  stated  that  It  ■v.-nf  r^.^-Jdf  r- 
ing  modifying  the  August  29  Class  Excepuon 
determination  so  as  to  exclude  from  the 
scope  of  the  relief  approved  those  firms  which 
are  svibject  to  the  Jurisdiction  of  the  Federal 
Power  Commission  or  an  equivalent  regula- 
tory bexJy.  The  FEA  noted  that,  in  exercising 
Jurisdiction  over  such  firms,  thcMe  regulata(ry 
commissions  appear  to  have  takes  Into  ac- 
count the  revenues  realized  by  fuUy  regulated 
firms  from  their  sales  of  natural  gas  Uqulds 
and  natural  gas  llqtild  products  In  determin- 
ing the  overall  reventiet  neoe^^ary  to  permit 
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the  firms  to  obtain  a  specified  rate  of  return. 
In  order  to  facilitate  a  full  examination  of  the 
complex  Issues  Involved  In  Jhe  proceeding, 
the  PE:a  requested  any  Interested  parties  to 
submit  comments  with  respect  to  the  pro- 
posed Supplemental  Order.  The  PEA  also 
held  a  public  hearing  at  which  oral  testimony 
on  the  matter  was  received.  After  oonsidering 
the  evidence  submitted  to  this  proceeding, 
the  PEA  concluded  that  tjie  Issuance  of  the 
proposed  Supplemental  Order  was  not  war- 
ranted. The  FE:a  found  that  the  price  levels 
charged  by  the  fully  regulated  firms  on  May 
15.  1973  for  natural  gas  Uqulds  and  natural 
gas  liquid  products  were  not  distinguishable 
from  the  price  levels  charged  on  that  date  by 
all  other  members  of  the  class  to  which  ex- 
ception relief  was  granted  in  the  August  29 
Class  Exception.  Furthermore,  the  PEA  de- 
termined that,  In  considering  natural  gas 
rate-making  applications  submitted  by  Uie 
fully  regulated  firms  Involved  in  this  pro- 
ceeding, the  Federal  Power  Comml.ssion  and 
equivalent  regulatory  bodies  havfe  given  and 
continue  to  give  full  weight  and  consideration 
to  the  total  revenues  received  by  those  firms 
in  their  sales  to  natural  gte  liquids  and  nat- 
ural gas  liquid  products.  Including  any  funds 
realized  as  a  result  of  the  August  29  Class 
Exception.  Since  firms  which  are  fully  regu- 
lated by  the  Federal  Power  Commis.slon  or 
an  equivalent  regulatory  body  appear  to  have 
befn  as  adversely  affected  by  the  application 
of  the  provisions  of  Subpart  E  of  the  FEA 
HegulaUons  to  their  natural  gas  processing 
operations  prior  to  January  1,  1975,  as  all 
other  firms  to  which  exception  relief  was 
provided  ln>  the  August  29  Cla-ss  Exception. 
and  since  the  fully  regulated  firms  cannot 
derive  an  undue  advantage  through  the  re- 
lief provided  in  that  Order,  the  PEA  con- 
cluded that  any  further  action  with  respect  to 
this  matter  Is  unnecessary  and  unwarranted. 
The  FEA  therefore  dismissed  the  proposed 
Supplemental  Order  proceeding. 

Sanford  P.  Pagadau;  Dallas.  Tex.;  FEE-3164: 
FEE-3165;  Natural  Gtes  Liquids 

Sanford  P.  Pagadau  (Pagadau)  filed  Appli- 
cations for  Exception  from  the  provisions  of 
10  CFR  212.165  which.  If  granted,  would  per- 
mit Pagadau  to  Increase  the  selling  prices 
for  the  natural  gas  liquids  produced  at  his 
Bluegrove  and  Maryetta  natural  gas  process- 
ing plants  to  reflect  the  non-product  cost  in- 
creases which  he  eu:tually  Incurred  and  which 
were  in  excess  of  the  $0,003"^  per  gallon  pass- 
through  for  natural  gas  liquids  permitted 
under  Section  212.165.  In  considering  the  ap- 
plications, the  PEA  noted  that  as  a  general 
rule  exception  relief  will  be  granted  to  any 
natural  gas  processor  which  can  demonstrate 
that  the  non-product  costs  which  it  has  ex- 
perienced since  May  1973  have  increased  sub- 
stantially m  excess  of  the  $0,005  per  gallon 
passthrough  for  natural  gas  liquid  products 
and  the  $0.00375  per  gallon  passthrough  for 
natural  gas  liquids  permitted  under  Section 

.  212.165.  The  FEA  found  that  Pagadau  had 
made  such  a  showing  with  respect  to  his  Blue- 

^-grove  and  Maryetta  gas  plants  and  therefore 
granted  Pagadau  appropriate  exception  relief 
for  those  plants. 

OO-tane  Service  Stations.  Inc.;  Forest  Park. 
111.;  FEE-2j>68;  Motor  Gasoline 

OO-tane  Service  Stations.  Inc.  (CO-tane) 
filed  an  Application  for  EScceptlon  from  the 
provisions  of  10  CFR  211.9  which,  If  granted, 
would  have  resulted  In  the  Issuance  of  or- 
ders assigning  OO-tane  new.  lower-priced 
suppliers  for  a  portion  of  the  firm's  total  base 
period  use  of  gasoline  to  replace  the  Clark 
OH  and  Refining  Corporation  (Clark)  and 
'  th«  Martin  Oil  Service  Company  (Martin). 
OO-tane  specifically  requested  that  the  Skelly 
Oil  Company  (Skelly).  which  Is  also  one  of 
the  firm's  base  period  suppliers,  be  assigned 
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to  partially  replace  Clark  and  Martin  and 
to  supply  additional  quantities  of  motor  gas- 
oline directly  to  14  retail  sales  outlets  which 
OO-tane  purchased  from  Skelly  In  Septem- 
ber 1972.  In  considering  the  application.  Hie 
FEA  determined  that  contrary  to  GO-taJ»'8 
allegations,  the  price  which  OO.tane  would 
pay  its  base  p>ertod  suppliers  for  motor  gaao- 
line  is  only  marginally  higher  than  the  aver- 
age of  the  prices  which  the  firm's  competitors 
are  required  to  pay  to  their  suppliers.  The 
FEA  also  found  that  GO-tane  is  able  to  offset 
the  marginally  higher  price  of  the  gasoline 
received  from  Clark  and  Martin  with  pur- 
chases of  lower-priced  gasoline  from  other 
suppliers.  As  a  result,  the  weighted  average 
price  which  QO-tane  pays  for  its  motor  gaio- 
line  supplies  Is  not  significantly  different 
from  the  prices  which  the  firm's  competitors 
pay  to  their  suppliers  for  motor  gasoline.  The 
F'EA  therefore  concluded  that  OO-tane  had 
failed  to  establish  that  the  maintenance  of  its 
base  period  supplier/purchaser  relationship 
with  Clark  and  Martin  resulted  in  a  serious 
hardship  or  gross  Inequity  to  GO-tane  and 
the  firm's  exception  application  was  denied 
in  the  form  submitted.  However,  the  FEA  also 
found  that  under  the  current  VEA  regulations 
which  become  effective  June  1,  1974.  GO-tane 
Is  apparently  entitled  to  receive  significantly 
more  motor  gasoline  from  Skelly  than  the 
amount  established  by  a  May  9.  1974  AdJUBt- 
ment  Order  which  was  Issued  by  FEA  Region 
V.  Under  the  current  FEA  regulations.  QO- 
tane's  allocation  entitlement  for  each  of  the 
14  outlets  which  the  firm  purchased  from 
Skelly  in  1972  should  be  based  on  the  qiian- 
tity  of  motor  gasoline  which  Skelly  provided 
to  the  outlets  In  1972,  rather  than  the  quan- 
tity in  inventory  at  each  of  the  stations  at 
the  time  of  the  acquisition.  The  FEA  there- 
fore permlted  GO-tane  60  days  from  the  is- 
suance of  the  Order  in  which  to  take  any 
necessary  steps  to  determine  the  base  period 
volume  which  it  is  entitled  to  receive  for 
each  of  its  retail  sales  outlets  and  assert  Its 
right  to  receive  those  quantities  of  petroleum 
products  from  suppliers  pursuant  to  the  PEA 
Mandato'ry  Petroleum  Allocation  Regulations. 

Louisiaiia  Land  and  Exploration   Co.:   ffew 
Orleans,  La.;  Fee-2S45;  Crude  Oil 

The     Louisiana     Land     and     Exploration 
Company    (LL&E)    filed   an  Application   for 
Exception  from   the   provisions   of    10   CFR 
211.63  which,  if  granted,  would  extend  the 
exception    relief    which    the    FEA    had    ap- 
proved in  three  previoiis  Decisions  and  Or- 
ders. Louisiarui  Land,  and  Exploration  Co.,  2 
PEA  Par.  83,339  (October  22,  1975);  Louisi- 
ana Land  and  Exploration  Co.,  3  FEA  Par. 
80.586    (February   26,    1976);    and   Louisiana 
Land  and  Exploration  Co.,  4  FEA  Par.  87,003 
(July  23,  1976).  In  those  Decisions  the  FEA 
deemed  LL&E  to  be  the  purchaser  on  De- 
cember  1,    1973  of  up  to  32.719  barrels  per 
day  of  crude  oil  produced  for  it  from  the 
Jay-Little  Escambia  Creek  Field  in  north- 
western Florida  and  relieved  the  firm  ot  its 
obligation  under   10  CFR  211.63(b)    to  sell 
any  of  that  crude  oil  to  the  Exxon  Company, 
U.S.A.    This   relief   was   designed   to   permit 
LL&E  to  obtain  a  sufficient  quantity  of  Jay 
Field  crude  oil  to  enable  it  to  continue  oper- 
ating Its  newly  constructed  refinery  in  Mo- 
bile. Alabama.  On  the  basis  of  financial  and 
operating    data    which    LL&E    submitted    in 
support  of  its  present  exception  request,  the 
PEA  determined  that  the  conditions  which 
prevailed  at  the  time  of  the  earlier  proceed- 
ings continue  to  exist.  The  FEA  found  that 
li&E  had  Invested  in  the  construction  ot  its 
Mobile  refinery  In  Justifiable  reliance  on  the 
aasujnptlon  that  It  would  be  able  to  us*  its 
Jay  Field  crude  oU  as  a  feedstock,  and  IX&E 
would  lack  an  adequate  and  reliable  supply 
of  crude  oil  for  that  refinery  If  exception  re- 


lief were  denied.  Consequently,  the  firm's 
refining  operation  and  its  investment  could 
be  seriously  Jeopardized  in  the  foreseeable 
future.  The  PEA  therefore  approved  an  ex- 
tension of  the  OKception  relief  previously 
granted  for  the  slz-month  period  from 
September  1,  1976  through  February  28,  1977. 

Omega    Oil    Co.:    Dayton.    Ohio:    FEE~2718; 
Motor  Gasoline 

Omega  Oil  Company  (Omega)  filed  an  Ap- 
plication for  Exception  from  the  provisions 
of   10  CFR  211.12  which,  If  granted,  would 
result  In  the  issuance  of  Orders  by  the  FEA 
(1)   Increasing  the  base  period  use  of  motor 
gasoline  to  nine  retail  outlets  which  Omega 
currently  owns  and  operates  and  (11)  assign- 
ing new  suppliers  to  furnish  the  additional 
gasoline   to  the   stations.   The   purchase   by 
Omega  on  April  1.  1976  of  the  nine  stations 
from    the    Standard    Oil    Company   of    Ohio 
(Sobio)    was,   in   furtherance   of   a   Consent 
Decree  entered  into  between  Sohio  and  the 
U.S.  Department  of  Justice  In  late  1970.  See 
United  States  v.  The  Standard  Oil  Co.,  CCH 
Trade   Cases.   Par.   72,988    (N.D.   Ohio   1970). 
In  Its  Application,  Omega  stated  that  each 
of   the  nine   retail   was   outlets   being   con- 
verted from  a  full  service  station  to  a  high 
volume/low  markup  station  and  will  require 
a  substantially  Increased  base  period  use  of 
gasoline.  In  considering  Omega's  exception 
application,    the   FEA   determined  that   the 
firm  had  submitted  no  evidence  that  the  de- 
mand for  motor  gasoline  in  any  of  the  mar- 
kets served  by  the  nine  retail  outlets  h£« 
increased  significantly  since  the  base  period 
or  that  the  current  demand  for  motor  gaso- 
line in  those  market  areas  Is  greater  than  the 
existing  supply.  The  PEA  further  concluded 
that  Omega  has  failed  to  show  how  the  de- 
nial of  the  exception  request  would  signifi- 
cantly frustrate  any  of  the  goals  set  forth 
In  the  Emergency  Petroleum  Allocation  Act 
of  1973.  as  amended,  or  that  the  firm  is  cur- 
rently   unable    to   purchase    adequate   sup- 
plies of  surplus  motor  gasoline  for  the  nine 
retail   outlets.   The   Omega  submission   also 
failed  to  demonstrate  the  manner  in  which 
the     denial    of     the     Increased    allocations 
woiild  significantly  frustrate  or  prevent  the 
effectuation  of  the  antitrust  objectives  em- 
bodied in  the  Consent  Decree  since  under  the 
very  terms  of  the  divestiture  decree  Sohio  Is 
required  to  offer  each  purchaser  an  oppor- 
tunity to  enter  into  supply  contracts  under 
which  Sohio  would  provide  the  outlets  with 
the  motor  gasoline  they  currently  require. 
The  FEA  specifically  found  that  while  Sohio 
had  made  such  an  offer,  the  offer  was  de- 
clined   by    Omega.    The   FEA   therefore   de- 
termined that  Omega  had  failed  to  satisfy 
any  of  the  criteria  which  were  set  forth  In 
prior  Decisions  as  the  basis  for  adjusting  a 
firm's  base  period  use  of  an  allocated  pe- 
troleum product  on  gross  Inequity  or  seri- 
ous hardship  grounds.  Omega's  exception  ap- 
plication was  therefore  denied. 

Standard  Oil  Co.  (Indiana):  Chicago.  III.: 
FEE-3166  through  FEE-3178:  FEE-3216: 
FEE-3217:  Natural  Gas  liquids  and 
Products 

Standard  Oil  Company  (Indiana)  (Amoco) 
filed  Applications  for  Exception  from  the  pro- 
visions of  10  CFR  212.165  which,  if  granted, 
would  permit  Amoco  to  increase  the  prices  it 
charges  to  refiect  non-product  cost  increases 
which  the  firm  has  incurred  in  producing  the 
natural  gas  liquids  and  natural  gas  liquid 
prodvicts  at  14  of  Its  natural  gas  processing 
plants.  In  considering  the  applications,  the 
PEA  noted  that  as  a  general  rule  exertion 
relief  will  be  granted  to  any  natural  gas 
processor  which  can  demonstrate  that  the 
non-product  costs  which  it  has  eiq)erience<l 
since  May  1973  have  Increased  substantially 


In  excess  of  tJw^.OOS  per  gal'ion  pa-ss;hrout;:i 
for  natural  g^-  liquid  products  and  the 
$.00375  per  g^u^n  passthrough  for  natural 
gas  liquids  permitted  under  Section  212.165. 
The  FEA  found  that  Amoco  had  made  such  a 
showing  with  respect  to  13  of  the  16  gas 
plants  and  therefore  granted  Amoco  appro- 
priate exception  relief  for  those  plants.  How- 
ever, the  FEA  denied  exception  relief  for  the 
remaining  two  plants  on  the  grounds  that 
the  adjusted  non-product  unit  cost  Increase 
experienced  by  Amoco  with  respect  to  the 
Levelland  and  Slaughter  plants  was  not  ma- 
terially in  excess  of  the  $.006  per  gallon. 

Vnion  OU  Co.  of  California:  Los  Angeles. 
Calif.;  FEE-3113  through  FEE-3129; 
FEE-3161;  FEE-3162:  Natural  Gas  Liquid 
Products 

Union  Oil  Company  of  California  (Union) 
filed  Applications  for  Exception  from  the  pro- 
visions of  10  CPR  212.188  which,  if  granted, 
would  permit  Union  to  increase  the  prices  it 
charges  to  reflect  non-product  cost  Increases 
which  the  firm  has  Inciirred  In  producing  the 
natural  gas  liquid  products  at  19  OC  its  na- 
tural gas  processing  plants.  In  considering 
the  applications,  the  FEA  noted  that  as  a 
general  rule  exception  relief  will  be  granted 
to  any  natural  gas  processor  which  can 
demonstrate  that  the  non-iwoduct  costs 
which  It  has  experienced  slnoe  Ma^  1973  hav* 
increased  substantially  in  excess  at  the  tJ006 
per  gallon  passthrough  for  natural  gas  liquid 
products  and  the  $.0OS76  per  gallon  pass- 
through  for  natural  gas  Uqulds  permitted 
under  Section  212.16S.  TTie  FEA  found  that 
Union  had  made  such  a  showing  with  respect 
to  n  ot  the  19  gas  plants  and  therefore 
granted  Union  appropriate  exception  rtilef 
tor  those  pt«*t8.  Howew,  the  FEA  denied 
exception  relief  for  the  remaining  two  planta 
on  the  grounds  that  the  adjusted  non- 
product  unit  cost  Increase  experienced  by 
Union  with  respect  to  the  Bakke  and  Stearns 
plants  was  not  mato'lally  In  excess  of  the 
$.006  per  gallon. 

Reqttest  for  Stat 

Kerr-McGte  Corp.;  Oklahoma  City.  Okla.: 
FES-0M2;  Covered  Products 

The  Kerr-McOee  Owporatlon  (Kerr- 
McGee)  requested  that  the  application  to  It 
of  certain  provisions  of  the  Mandatory  Petro- 
leum Price  Regulations  be  stayed  pending  a 
decision  on  an  A|q>eal  which  the  firm  filed 
with  the  FHA  on  July  3,  1978.  Hie  stay  re- 
quest relates  to  the  determination  of  marl- 
mum  allowable  prlees  for  coTered  products 
which  are  produced  by  Kerr-McOee  at  the 
Dubach  natural  gas  processing  plant  (the 
Dubach  Plant)  In  whl^  the  firm  owns  a  60 
percent  Interest.  Tb*  Application  for  Stay,  if 
granted,  would  permit  Kerr-McGee  to  com- 
pute Its  Increased  coats  and  determine  its 
maximum  allowable  ptrioes  at  the  Dubach 
Plant  separately  tram  the  firm's  subsldlarlea 
which  sell  products  rained  from  crude  oQ. 
According  to  the  Kerr-McOee  submission, 
stay  relief  was  warranted  since  the  regulat<»y 
provisions  which  gorem  the  computation  of 
ineretwed  costs  are  ambiguous  as  applied  to 
the  Dubach  Plant.  In  oonsidering  the  stay 
request,  the  FEA  determined  that  Kerr- 
McOee  failed  to  establish  that  it  would  ex- 
perience an  irr^arable  injury  in  the  absence 
of  a  stay.  The  FEA  also  found  that  Kerr- 
McOee  had  not  established  In  a  ocHnpellIng 
manner  that  it  would  Incur  a  disproportion- 
ate burdoi  unless  the  stay  which  It  requested 
were  a{Y>roved  slnoe  the  impact  of  aggregat- 
ing Increased  costs  at  the  Dubach  Plant  with 
the  costs  Incurred  by  Its  other  subsidiaries 
would  have  only«  minimal  effect  on  its  firm- 
Wide  prleea  for  gasoltee.  Moocorer,  th«  FSA 
dlsoemad  no  ownpemng  pubUc  policy  reasons 
In  this  case  wbicA  warranted  the  preserva* 


NOTICES 

tion.->  of  the  status  quo  artie  pending  a  deW- 
mlnatlon  of  Uie  Kerr-McGee  Appeal.  The  FEA 
also   noted   that,   contrary  to  Kerr-MoOee's 

contention  that  compllsoioe  with  FEA  regula- 
tions was  Impossible,  the  data  whleh  the  firm 
provided  l^lcated  that  the  oonsolldaUon  of 
costs  on  a  firm-wide  basis  Including  the  Du- 
bach Plant  was  feasible.  Since  the  FEA  con- 
cluded that  Kerr-McGee  had  satisfied  none 
of  the  applicable  criteria  under  Section  206. 
I25ib)  for  the  approval  of  stay  relief,  the 
firm's  Application  for  Stay  was  denied. 

Reqcest  for  Modification  ob  Rescission 

Fletcher  Oil  and  Refining  Co  ,  H'ilmington 
Calif.;  FMR-0065;  Crude  OU 

On  September  9,  1976.  Fletcher  OU  and  Re- 
fining Company  (Fletcher)  filed  a  Request 
for  Modification  of  a  Decision  and  Order 
which  was  issued  to  the  firm  on  June  18, 
1976.  Fletcher  OU  and  Ref.  Co..  3  FEA  Par. 
83.223  (Jvme  18.  1976).  The  June  18  Order 
granted  Fletcher  an  exception  from  the  pro- 
visions of  10  CFR  211.87  (the  Old  OU  EnUtle- 
ments  Program)  and  thereby  relieved  the 
firm  of  any  obligation  to  purchase  entitle- 
ments during  the  three  month  period  June  1 
through  August  31,  1976.  Those  entitlement 
purchase  obligations  related  to  Fletcher's  re- 
ceipts of  old  crude  oil  and  crude  oil  runs  to 
stills  during  the  final  month  of  the  firm's 
fiscal  yectf  ended  on  April  80,  1978,  and  the 
two  initial  months  of  its  1977  fiscal  year.  In 
its  Request  for  Modification  netcher  con- 
tended that  it  did  not  veceive  any  entitle- 
ment exception  relief  under  the  June  18 
Order  which  affected  its  entitlement  position 
for  May  and  June  1976,  the  initial  two 
months  of  its  1977  fiscal  year.  Fletcher  there- 
fore requested  that  the  requirement  of  the 
June  18  Order  that  the  firm  supply  certain 
financial  data  with  respect  to  its  1977  fiscal 
year  was  unneceesary  and  shotild  be  vacated. 
Fletcher's  contentions  were  sustained  in  the 
Decision  which  the  FEA  Issued  In  the  matter. 
The  FEA  determined  that  Fletcher  appar- 
ently did  not  receive  any  benefit  tor  the  ex- 
ception relief  granted  with  the  Initial  two 
months  of  its  1977  fiscal  year.  Oonaeguentty 
the  Jiine  18  Order  was  amended  to  dlmlnate 
any  requirement  that  Fletcher  submit  finan- 
cial data  with  respect  to  its  1977  fiscal  year. 

StTPFLEMTNTAL    OKDESS 

Linden's  Propane,  Inc.:  Lagrange,  Ohio;  FEX- 
0103;  Propane 

Cte  August  SI,  1976,  the  Federal  Energy 
AdmlnlstratlcMi  Issued  a  Decision  and  Order 
to  Linden's  Propane.  Inc.  (Unden)  stay^ig 
the  refund  provisions  of  a  July  7,  1976  Re- 
medial Order.  Ltnden't  Propane,  Inc.,  4  FEA 
Par.  86,018  (August  SI,  1978).  The  Stey  was 
granted,  however,  on  the  condition  that  Un- 
den place  the  dlq>uted  funds  into  an  escrow 
account  pending  a  final  determination  cm 
the  merits  of  the  Apptti  whl^  It  had  lUed 
from  the  Refiiedlal  Order.  The  Stay  was  fur- 
ther conditioned  upon  the  submission  by 
Linden  of  a  copy  of  the  required  eecrow 
agreement  to  the  Office  of  Eio^tloDs  and 
Appeals  of  the  FEA  within  16  days  at  receipt 
of  the  AugusVai  Dedalon.  On  the  basis  of  Its 
dertermlnatlon  that  Unden  had  failed  to 
comply  with  the  express  condltlona  of  the 
August  31  Order,  the  FEA  concluded  that  the 
Stay  which  was  i^jproved  on  August  31,  1976 
should  be  vacated. 

Skellf    Oa    Co.:    Tulsa.     Okla.:    FEX-0097; 
CatalfKt  Coke 

On  October  14,  1976,  the  Federal  Energy 
Admlnlstntlon  lasued  a  Tleclalon  and  Order- 
to  the  Skelly  OQ  Company  (6kel]y)  ataylBg 
the  r^und  proTlakms  of  a  September  1,  1978 
RenMdlal  Order.  SfeeO^  Oa  CO.,  4  FKA  Pw. 
•5,007    (October    14.    1978).   The   Stay   was 
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granted,  however,  oa  the  condition  that 
SkaUy  place  the  disputed  funds  Into  an  es- 
crow account  pending  a  final  detvmluaUi-:i 
on  the  merits  of  the  Appeal  which  it  had 
filed  from  the  Remedial  Order.  Hie  Stay  w.u^ 
further  conditioned  upon  the  submission  bv 
Skelly  of  a  oc^y  of  the  required  escrow  agree- 
ment to  the  Ofllce  of  Exceptions  and  Appeals 
of  the  FEA  within  16  days  of  receipt  ol  the 
October  14  Decision.  On  the  basis  of  its  deter- 
mination that  Skelly  had  failed  to  comply 
with  the  express  conditions  of  the  October 
14  Order,  the  FEA  concluded  that  the  Stay 
which  was  approved  on  October  14  if""'". 
should  be  vacated. 

DlSMI&SAI^ 

The  following  submission  wa-  disn.i— cd 
following  a  statement  by  the  applicant  indi- 
cating that  the  relief  requerited  war  no  loiiee.' 
needed: 

State  of  Alaska.  Juneau.  Alaska,  FEA-09SS 

Copies  of  the  full  text  of  these  Deci- 
sions and  Orders  are  available  In  the 
Public  Docket  Room  of  the  Office  of  Pri- 
vate Grievances  and  Redress.  Room  B- 
120.  2000  M  Street,  N.W.,  Washington. 
D.C.  20461.  Monday  through  Friday,  be- 
tween the  hours  of  1:00  pan.  and  5:00 
pjn.,  e.s.t.,  except  Federal  holidays.  They 
are  also  avaflable  In  Energy  Manage- 
ment: Federal  Energy  Ouldellnes,  a  ccMn- 
mercially  published  loose  leaf  reporter 
system. 

David  G.  Wilson. 
Acting  General  Counsel. 

January  21,  1977. 

|FR  Doc  77-2572  Filed  1-21-77  4  -\=i  pmt 


REPORT  OF  OIL  IMPORTS  INTO  THE 
UNITED  STATES  AND  PUERTO  RICO 

Availability  of  Form 

Notice  Is  hereby  glTcn  that  the  Fed- 
eral Energy  Admlntetratk>n  ("FEA") 
has  available  Form  FEIA  P113-M-0  (Re- 
port of  Oil  Imports  Into  the  United  States 
and  Puerto  Rico)  and  has  mailed  the 
form  to  i4H>n>zlmateIy  700  firms  which 
meet  the  reporting  requirements  for  this 
survey. 

All  compcmles.  Including  subsidiary  or 
aflUlated  companies,  which  Import  crude 
oO,  unfinished  oils  and/or  finished  pe- 
troleum prodxKts  Into  the  United  States 
and  Puerto  Rico  are  required  to  file  the 
FEA  P115-M-0  each  month  beginning 
with  January  1977. 

■nie  FEA  P113-M-0  will  coDect  data 
on  petroleum  Imports  of  crude  oil  for 
I>roces8ing,  imfinlshed  oils,  finished  pe- 
troleum products,  and  residual  fuel  oil 
Including  crude  oil  to  be  burned  as  fuel. 
A  breakdown  of  Imports  Is  required  for 
residual  fuel  oil  Imported  for  sale  or 
consumption  in  the  East  Coast  Refiiiing 
District. 

The  FEA  P113-M-0  must  be  completed 
and  submitted  In  triplicate  not  later 
than  15  woiUng  days  after  the  end  of 
each  report  month.  The  first  report  is 
due  at  FEA  by  February  21. 1977.  for  Jan- 
uary 1977  data. 

Questions  or  requests  for  assistance 
In  completing  the  FEA  P113-li-4)  aa  well 
as  requests  for  coptas  of  tlie  |onn.  may 
be  referred  by  mail  to  the  Federal  Energy 
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Administration,  Code  2885.  Washington, 
D.C.  20461.  or  by  telephone  to  FEA  at 
202.  254-8450. 

Issued  in  Washington,  D.C,  January 
■21.  1977. 

David  G.  Wilson. 
'  Acting  General  Counsel. 

^  1  PR  Doc  77-2472  PUed  1-21-77:2 :  00  pml 


serves  the  right  to  determine  the  confi- 
dential status  of  the  information  or  dat» 
and  to  treat  it  according  to  that 
determination. 

Issued  in  Washington,  D.C,  January 
21.  1977. 

David  G.  Wilson. 
I  Acting  General  Counsel, 

[  Federal  Energy  Administration. 

I FRDoc.77- 2470  Piled  1-21-77;  1 :59  pm] 


^ATEGIC  PETROLEUM  RESERVE;  COTE 
BLANCHE  SALT  MINE  STORAGE  SITE 

Availability  of  Final  Site-Specific 
Environmental  Impact  Statement 

Pursuant  to  section  102(2)  (C;  of  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4332(2)  (C).  the  Federal  Energy 
Administration  (FEA)  has  prepared  a 
final  site-specific  environmental  impact 
statement  (EIS)  for  the  Cote  Blanche 
salt  mine  site,  one  of  five  storage  sites 
that  Is  being  considered  for  the  creation 
of  a  Strategic  Petroleum  Reserve.  The 
R^erve  is  mandated  by  Part  B  of  Title  I, 
Energy  Policy  and  ConservatiOTi  Act,  42 
II.S.C.  6231-6242.  The  Reserve  will  be 
created  for  the  storage  of  approximately 
500  million  barrels  of  crude  oil  and/or 
petroleum  products  for  use  in  the  event 
of  a  Presidential  determination  of  a  se- 
vere energy  supply  Interruption  or  a  re- 
quirement to  meet  the  obligations  of  the 
United  States  under  the  International 
Energy  Program. 

The  Cote  Blanche  salt  mine  site  is  lo- 
cated in  St.  Mary  Parish.  Louisiana.  This 
site  is  currently  under  consideration  for 
use  in  the  Early  Storage  Reserve,  i.e.,  for 
the  first  150  million  barrels  of  storage  ca- 
pacity. The  final  Cote  Blanche  EIS  (FES- 
76/77-7)  includes  comments  received  by 
PEA  on  the  draft  EIS  for  the  Cote 
Blanche  site  (DES-76-7)  and  FEA  anal- 
yses and  responses  to  those  comments. 

Single  copies  of  the  final  Cote  Blanche 
EIS  may  be  obtained  from  the  FEA  Of- 
fice of  Cummuiacations  and  PubUc  Af- 
fairs. Room  3138.  12th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  20461. 
Copies  of  the  final  Cote  Blanche  EIS  will 
also  be  available  for  public  review  in 
the  FEA  Information  Access  Reading 
Room,  Room  2107.  12th  and  Pennsyl- 
vania Avenue.  NW..  Washington,  D.C. 
20461,  between  8  a.m.  and  4:30  pjn.. 
e.s.t.,  Monday  through  Friday,  except 
Federal  holidays. 

Interested  F>ersons  are  invited  to  sub- 
mit data,  views  or  arguments  with  re- 
spect to  the  final  CX)te  Blanche  EIS  to 
Executive  Communications,  Box  KN, 
Room  3309,  Federal  Energy  Administra- 
tion. 12th  and  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the  docu- 
ment submitted  to  FEA  Executive  Com- 
munications with  the  designation,  "Pinal 
Cote  Blanche  EIS."  Fifteen  copies  should 
be  submitted.  AH  comments  should  be 
received  by  FEA  by  February  18,  1977,  In 
order  to  receive  full  consideration. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  confi- 
dential must  be  so  Identified  and  sub- 
mitted in  one  copy  only.  The  FEA  re- 


Environmental  Impact  Statement 

STRATEGIC  PETROLEUM  RESERVE;  WEEKS 
ISLAND  SALT  MINE  STORAGE  SITE 

Availability  of  Final  Site-Specific 
Environmental  Impact  Statement 

Pursuant  to  section  102(2)  (C)  of  the 
Rational  Environmental  Policy  Act,  42 
tr.S.C  4332(2)  (C),  the  Federal  Energy 
Administration  (FEA)  has  prepared  a 
final  site-specific  environmental  impact 
statement  (EIS)  for  the  Weeks  Island 
salt  mine  site,  one  of  five  storage  sitCB 
that  is  being  considered  for  the  creation 
of  a  Strategic  Petroleum  Reserve.  The 
Reserve  is  mandated  by  Part  B  of  Title  I, 
Enengy  Policy  and  Conservation  Act,  42 
U-S.C,  setlions  6231-6242.  The  Reserve 
will  be  created  for  the  storage  of  ap- 
proximately 500  million  barrels  of  crude 
oU  and /or  petroleum  products  for  use 
in  the  event  of  a  Presidential  determina- 
tion of  a  severe  energy  supply  interrup- 
tion or  a  requirfement  to  meet  the  obli- 
gations of  the  United  States  under  the 
International  Energy  Program. 

The  Weeks  Island  salt  mine  site  Is 
located  in  Iberia  Parish,  Louisiana.  This 
site  is  currently  under  consideration  for 
use  in  the  Early  Storage  Reserve,  i.e.,  for 
the  first  150  million  barrels  of  storage 
capacity.  The  final  Weeks  Island  EIS 
<PES-76/77-8)  Includes  comments  re- 
ceived by  FEA  on  the  draft  EIS  for  the 
Weeks  Island  site  (DES-76-8)  and  FEA 
analyses  and  responses  to  those  com- 
ments. 

Single  copies  of  the  final  Weeks  Island 
EIS  may  be  obtained  from  the  FEA  Of- 
fice of  Communications  and  Public  Af- 
fairs, Room  3138,  12th  and  Pennsylvania 
Avenue  NW.,  Washington.  D.C.  20461. 
Copies  of  the  final  Weeks  Island^IS  will 
also  be  available  for  public  review  in  the 
FEA  Information  Access  Reading  Room, 
Room  2107,  12th  and  Pennsylvania  Ave- 
nue NW.,  Washington,  D.C.  20461.  be- 
tween 8  a.m.  and  4:30  p.m.,  e.s.t.,  Monday 
through  Friday,  except  Federal  holidays. 

Interested  persons  are  invited  to  sub- 
rait  data,  views  or  arguments  with  re- 
spect to  the  final  Weeks  Island  EIS  to 
&cecutive  Communications.  Box  KM, 
ifeora  3309,  Federal  Energj-  Administra- 
tion, 12th  and  Pennsylvania  Avenue  NW., 
Washington,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the  docu- 
ment submitted  to  FEA  Executive  Com- 
munications with  the  designation,  "Final 
Weeks  Island  EIS."  Fifteen  copies  should 
be  submitted.  All  comments  should  be 
received  by  FEA  by  February  18,  19l7. 
la  order  to  receive  full  consideration. 


Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden- 
tial must  be  so  identified  and  submitted 
in  one  copy  only.  The  FEA  reserves  the 
right  to  determine  the  confidential  status 
of  the  information  or  data  and  to^  treat 
it  according  to  that  determination. 

Issued  in  Washington,  D.C,  Janu- 
ary 21,  1977. 

David  G.  Wilson, 
Acting  General  Counsel, 
Federal  Energy  Administration. 

[FK  Doc.77-2471  PUed  1-21-77;  1 :59  pm] 

FEDERAL  POWER  COMMISSION 

(Docket  No.  CP77-114] 
ARKANSAS  OKLAHOMA  GAS  CORP.  ET  AL. 

Shortening  of  Notice  Period 

January  13,  1977. 

On  January  4,  1977,  Arkansas  Okla- 
homa Gas  Corporation,  Mississippi  River 
Transmission  Corporation,  and  Arkansas 
Louisiana  Gas  Company  (Applicants) 
filed  an  abbreviated  Joint  application  for 
a  certificate  of  public  convenience  and 
necessity  under  Section  7(c)  of  the  Nat- 
ural Gas  Act  In  the  application,  Appli- 
cants request  that  the  Commission  utilize 
the  shortened  procedure  pursuant  to  Sec- 
tion 1.32  of  the  Commission's  Rules. 

Notice  of  the  application  was  issued  on 
January  11,  1977,  setting  February  1. 
1977,  as  the  last  date  for  filing  protests  or 
petitions  to  intervene.  In  order  to  expe- 
dite consideration  of  the  subject  applica- 
tion, notice  is  hereby  given  that  the 
period  for  filing  protests  and  petitions  to 
intervene  in  this  proceeding  is  shortened 
to  and  including  January  25,  1977. 

Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  77-2427  Piled  l-25-77;8:45  am] 


[Docket  No.  CS7 5-379] 

BENSON-MONTIN-GREER  DRILLING 
CORP. 

Notice  of  Petition  for  Waiver 

January  14,  1977. 

Take  notice  that  Benson-Montin- 
Greer  Drilling  Corporation  (BMG) , 
(petitioner),  221  Petroleum  Center 
Building,  Farmington,  New  Mexico,  filed 
a  petition  for  waiver  of  Section  157.40(c) 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  Applicant  requests  waiver 
of  Section  157.40(c)  to  enable  it  to  sell 
under  its  small  producer  certificate  in 
Docket  No.  CS75-379  natural  gas  pro- 
duced from  certain  properties  in  Carbon 
County,  Wyoming  which  it  has  acquired 
from  Amoco  Production  Company 
(Amoco)  end  Phillips  Petroleum  Com- 
pany (Phillips) .  BMG  is  willing  to  accept 
a  condition  which  would  limit  its  rate 
for  production  attributable  to  the  inter- 
ests acquired  from  Amoco  and  Phillips 
to  the  applicable  large -producer  ceiling 
rate. 

BMG  has  recently  drilled  and  com- 
pleted a  new  well  on  the  properties  which 
it  acquired  tinder  the  December  5,  197S 
agreement.    BMG   proposes   to  sell   to 
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Western  imder  its  small  producer  cer- 
tificate in  Docket  No.  CS75-379  the  gas 
production  attributaWe  to  the  interests 
which  it  acquired  from  Amoco  and  Phil- 
lips. Such  gas  will  be  sold  at  the  appli- 
cable national  ceiling  rate  established 
by  the  Commission  in  Opinion  Nos.  770 
and  77a-A. 

Any  person  desiring  to' be  heard  or  to 
make  any  protest  with  reference  to  said 
iretition  should  oh  or  before  February  7, 
1977,  file  with  the  Federal  Power  Com- 
mission, Washington,  D.C.  20426,  a  peti- 
tion to  intervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Com- 
mission's Rules  of  Practice  and  Procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Chnimission  will  be  considered 
by  It  In  determining  the  appropriate  ac- 
tion to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the  pro- 
ceeding. Any  party  wishing  to  become  a 
pcurty  to  a  proceeding,  or  to  participate 
as  a  party  in  any  hearing  therein,  must 
file  a  petition  to  Intervene  in  accordance 
with  ttie  Commission's  Rules. 

Kenneth  P.  Plumb, 
Secretary. 

IPR  Doc,77-2423  PUed  l-2&-77;8:46  am] 


(Docket  No.  CP77-1181 

COLUMBIA  GAS  TRANSMISSION  CORP. 
AND  COLUMBIA  GULF  TRANSMISSION 
CO. 

Notice  of  Application 

Jahuakt  14,  1977. 

Take  notice  tba,t  on  January~6,  1977, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Traxusmlssion) ,  1700  Mac- 
CoiUe  Avenue,  S.E.,  Charleston,  West 
Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) , 
3805  West  Alabama  Avenue,  Houston, 
Texas  77027,  filed  in  Docket  No.  CP77- 
118  a  j<Mnt  application  pursuant  to  Sec- 
tion 7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Columbia  Trans- 
mission and  Columbia  Gulf  to  transport 
up  to  1,500  Mcf  of  natural  gas  per  day 
for  General  Electric  Company  (GE),  all 
as  more  fully  set  forth  ih  the  implica- 
tion which  Is  on  file  with  the  Commission 
and  open  to  public  inspectiim. 

It  is  stated  that  Columbia  Gulf  would 
receive  up  to  1,500  Mcf  of  natural  gas 
per  day  at  Erath,  Vermilion  Parish, 
Louisiana,  from  Texas  Gas  Transmis- 
sion Corporation  (Texas  Gas)  through 
existing  facilities  at  the  tailgate  of 
Texaco's  Henry  plant  and  would  re- 
deliver such  volumes  to  Columbia  Trans- 
mission for  GE's  account  in  Boyd  County, 
Kentucky,  at  an  existing  point  of  receipt. 
Columbia  Transmission,  it  is  'further 
stated,  would  transport  and  redeliver 
such  gas  for  GE's  account  to  Bcatimore 
Gas  and  Electric  Ccmpany  (BG&E)  at 
existing  points  of  delivery  located  near 
Baltimore,  Maryland. 

It  Is  asserted  that  Columbia  Gulf's 
charge  for  this  transportation  service 
would  be  29.34  cents  per  Mcf,  and  Co- 
lumbia OuU  would  retain  for  company - 
use  and  unaccounted-for ^as  2.5  percent 


of  the  total  \oliime  of  gas  delivered  mto 
its  system.  It  is  further  asserted  that 
Columbia  Transmission  would  charge 
22.21  cents  per  Mcf  and  would  retain  for 
company-u^  and  unaccounted-for  gas 
3.1  percent  of  the  total  volume  of  gas  de- 
Uvered  into  its  system  by  Columbia  Gulf. 
It  is  also  asserted  that  the  transportation 
obligatioijs  of  Columbia  Gulf  and  Colum- 
bia Transmission  would  be  subject  to  the 
limits  of  their  pipeline  capacity  and  cus- 
tomer service  obligations. 

It  is  stated  that  BG&E  has  notified  GE 
that  no  gas  would  be  available  for  it.«; 
interruptiblc  customers:  hence.  GE  has 
acquired  the  option  to  purchase  sellers' 
interests  under  certain  leases  from  Texas 
Crude.  Inc.  (Texas  Crude)  and  other 
owners  in  the  Blue  Buck  Point  gas  field 
in  Cameron  Parish,  Louisiana,  for  a  pe- 
riod commensurate  with  the  productive 
life  of  the  reserves  purchased,  a  period  of 
not  less  than  ten  years.  It  Is  further 
stated  that  the  gas  to  be  transported  is  to 
be  used  for  Priority  2  and  3  uses  at  GE's 
Columbia,  Maryland,  plant  for  drycoat- 
ers,  Fflckledryers,  enamel  dryers,  coun- 
terflow  enamel  furnaces,  phosphate 
ovens,  paint  bake  ovens,  air  make-up 
systems,  and  one  salt  bath  unit. 

Texas  Crude  states  that  unless  the  sale 
in  place  of  the  Blue  Buck  Point  gas  re- 
serves to  GE  is  consummated,  such  re- 
serves would  be  sold  to  intrastate  gas 
purchasers. 

It  Is  stated  that  the  transportation 
and  delivery  of  natural  gas  by  Columbia 
Transmission  is  dependent  upon  the  abil- 
ity of  BO&E  to  receive  such  gas  and  re- 
deliver It  to  GE.  It  is  further  asserted  that 
the  gas  transportation  agreement  be> 
tween  Columbia  Gulf  and  Columbia 
Transmission  and  OE  Is  for  a  term  of 
ten  years  or  until  BG&E  terminates  its 
agreement  to  receive  the  transported  gas 
for  the  account  of  GE,  whichever  first 
occurs. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  February 
7, 1977,  file  with  the  Federal  Power  Com- 
mission, Washington,  D.C.  20426,  a  pe- 
tition to  Intervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Com- 
missi(Hi's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  ai>propriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the  proceed- 
ing. Any  person  wishing  to  become  a 
party  to  a  proceeding  or  to  participate  as 
a  party  in  any  hearing  therein  must  file 
a  petition  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  autiiorlty  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed- 
eral Power  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure, a  hearing  will  be  hdd  without 
further  notice  before  Uie  Commission  on 
this  application  If  no  petition  to  inter- 
vene i'5  filed  within  the  time  required 


herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  a  grant  of 
the  certificate  Is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  Intervene  is  timely  filed,  or 
if  the  Commission  on  Its  own  motion  be- 
lieves that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised.  It  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  P.  Pluub. 
Secretaartf- 

IFR    Du  77  2424    Filed    1  25-77;8:45   •m] 


i  Docket  No.  ER7»-301  ] 

PENNSYLVANIA  ELECTRIC  CO. 
Order  Adopting  Settlement 

January  14,  1977. 
By  order  issued  December  24,  1975,  we 
accepted    P^nsylvania    Electric    Com- 
pany's (Penelec)  filing  of  November  26, 

1975,  and  suspended  the  proposed  tariff 
for  two  months  imtil  February  26,  1976. 
A  pre-hearing  conference  was  held  on 
January  19,  1976.  and  Staff  served  it.<: 
cost  of  service  "top  sheets"  on  August 
20.  1976.  A  settlement  conference  held 
between  Penelec  and  the  interveners  in 
this  docket  on  September  16,  1976,  re- 
sulted In  an  uncontested  settlement 
agreement  which  was  certificated  to  us 
b(y  the  Administrative  Law  Judge  on 
November  15,  1976. 

Based  on  our  review  of  the  record  in 
these  proceedings,  including  the  settle- 
ment agreement  itself,  the  filings,  docu- 
ments and  pleadings  submitted,  we  con- 
clude that  the  settlement  agreement 
represents  a  reasonable  resolution  of  the 
issues  in  the  proceeding  in  the  public 
interest,  and  that  accordingly  the  set- 
tlement should  be  approved. 

The  Commission  finds:  The  settlement 
agreement  certified  by  the  Presiding 
Judge  to  the  Commission  in  this  docket, 
should  be  approved  and  made  effective, 
as  hereinafter  ordered. 

The  C(»nmlsslon  orders:  (A)  The  set- 
tlonent  agreement  certified  by  the  Pre- 
siding Judge  In  this  docket  on  November 
15,  1976,  Is  hereby  improved  and  made 
effective,  and  is  incorporated  herein  bv 
reference. 

«B)  Within  30  days  from  the  date  of 
this  order,  Penelec  shaill  file  with  tlic 
Commission  revised  tariff  sheets  in  con- 
formance with  the  settlement  agreement. 
tC'  Within  30  days  after  the  settle- 
ment tariff  sheets  are  accepted  for  filing. 
Penelec  shall  refund  amounts  collected 
in  excess  of  the  settlement  rates  based 
on  service  rendered  after  Februarj-  25, 

1976.  together  with  simple  Interest  com- 
puted at  9  percent  per  annum. 

<D>  Within  15  days  after  refimds  have 
been  made,  Penelec  shall  file  with  the 
Commission  a  compliance  r^wrt  show- 
ing monthly  lulling  determinants  and 
revenues  tmder  prior,  present  and  set- 
tlement rates;  monthly  settlement  rate 
increase,  monthly  rate  refund  and  the 
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monthly  interest  ccMnputatlon  together 
with  a  sununary  of  such  Informatlcn  tor 
the  total  refund  [>erlod.  A  copy  of  such 
report  shall  also  be  furnished  t6  each 
State  Commission  within  whose  Jurisdic- 
tion the  wholesale  customers  distribute 
and  sell  electric  energy  at  retail. 

(E)  This  order  is  without  prejudice  to 
any  filings  or  orders  which  have  been 
made  or  which  will  hereafter  be  made 
by  the  Commission,  its  staff,  or  any  party 
or  person  affected  by  this  order.  In  any 
proceeding  now  pending  or  hereafter  in- 
stituted by  or  against-  Penelec  or  any 
person  or  party. 

(P)  The  Secretary  shall  cause  prompt 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Kenneth  P.  Plumb, 
Secretary. 

|FR  Doc.77-2422  Filed  1   25-T7;8:45  am] 


[Docket  No.  KR76-678] 
MAINE  ELECTRIC  POWER  CO. 
Order  Granting  Late  Interveniton 

January  14,  1977. 
On  December  7.  1976.  Boston  Edison 
CSooipcmy.  Pitchburg  Gas  and  Electric 
Light  Company,  Montaup  Electric  Com- 
paay.  Newport  Electric  Corporation, 
Public  Service  Company  of  New  Hamp- 
shire and  Vermont  Electric  Power  Com- 
p«ujy  (the  "Petitioners")  filed  an  un- 
timely petition  to  intervene  in  the  Instant 
proceeding.  For  the  reasons  set  forth 
hereinafter  the  Commission  will  grant 
this  petition  to  Intervene. 

The  Petitioners,  each  a  New  England 
utility,  have  entitlements  in  power  pur- 
chased by  Maine  Electric  Power  Com- 
pany (MEPCO)  from  the  New  Bruns- 
wick Electric  Power  Commission  (New 
Bnuiswick).  The  pertinent  contracts, 
each  of  which  has  been  filed  in  this 
docket,  consist  of  a  Unit  Participation 
Agreement  dated  November  14,  1971 
("Participation  Agreement**)  under 
which  MEPCO  buys  the  power  from  New 
Brunswick,  and  a  Power  Purchase  and 
Transmission  Agreement  dated  Decem- 
ber 1, 1971,  ("Purchase  Agreement")  un- 
der which  twenty-two  New  England  UtU- 
itiea,  including  the  Petitioners,  buy  the 
power  from  MEPCO. 

By  order  issued  September  15,  1976, 
the  Commission,  inter  alia,  instituted 
an  Investigation  and  hearlpg  regarding 
the  aforementioned^  agreements.  By  mo- 
tion dated  November  4,  1976,  New  Eng- 
land Power  Company  (NEP)  requested 
that  the  Presiding  Administrative  Law 
Judge  proceed  to  establish  procedural 
dates  regarding  the  aforementioned  In- 
vestigation and  hearing  to  determine  ap- 
propriate, condltioQs,  If  any,  to  be  im- 
posed by  tlTe  Commissicn  upon  the  Im- 
portation by  MEPCO  of  power  from  New 
Brunswick  and  upon  resale  of  such 
power  to  purchasers  under  the  Power 
Purchase  and  Transmission  Agreement. 


NOTICES 


As  purchasers  imder  the  Power  Purr 
chaee  and  Transmission  Agreement,  the 
Petitioners  state  that  they  will  be  di- 
rectly and  substantially  affected  by  the 
Commission's  Imposition  of  any  condi* 
tion  upon  the  importation  and  resale  by 
MEPCO  of  New  Bruniswick  Power.  The 
Petitioners  also  state  that  they  became 
aware  that  an  active  effort  has  been 
undertaken  to  impose  conditions  on  the 
importation  of  New  Bninswick  Power 
only  upon  receipt  of  NEPs  motion  of 
November  4,  1976.  In  addition,  Petition- 
ers urge  that  their  interests  cannot  be 
adequately  represented  by  any  of  the 
existing  parties  and  that  they  may  be 
bound  by  the  Commission's  action  in  this 
proceeding.  The  Petitioners  assert  that 
they  value  the  interconnection  between 
New  England  and  Eastern  Cansuia  as 
beneficial  to  each  region  and  desire  to 
see  the  benefits  continued  and  enlarged. 
They  express  concern  that  if  NEP  were 
to  obtain  the  relief  it  seeks,  cooperative 
Canadian-American  endeavor  In  the 
electric  industry  would  be  severely  set 
back. 

Pursuant  to  a  formal  Prehearing  Con- 
ference held  on  November  9,  1976,  in  this 
docket,  the  Presiding  Administrative  Law 
Judge  issued  a  notice  dated  November  11, 
197«,  of  the  contents  of  NEP's  motion  to 
all  the  signatory  parties  to  the  Power 
Purchase  and  Transmission  Agreement 
in  order  to  give  these  parties  the  oppor- 
tunity to  take  such  action  as  theo^ 
deemed  appropriate.  A  similar  notice  was 
published  by  Uie  Commission  in  the  Fed- 
eral Register  on  November  24,  1976. 

In  light  of  the  foregoing,  the  Commis- 
sion concludes  that  the  Petitioners 
should  be  permitted  to  intervene  in  this 
proceeding. 

The  Commission  finds:  Participation 
in  this  proceeding  by  the  Petitioners  is  In 
the  public  Interest. 

Tlie  Commission  orders:  (A)  The  Peti- 
tioners are  hereby  permitted  to  Intervene 
In  this  proceeding  subject  to  the  rules 
and  regulations  of  the  Commission :  Pro- 
vided, however.  That  participation  of 
these  companies  shall  be  limited  to  mat- 
ters affecting  asserted  rights  and  inter- 
ests as  specifically  set  forth  in  their  peti- 
tion to  intervene;  and  Provided,  further. 
That  the  admission  of  these  companies 
Shan  not  be  construed  as  recognition  by 
the  Commission  that  they  might  be  ag- 
grieved because  of  any  order  or  orders 
of  the  Commission  entered  in  this 
proceeding. 

(B)  The  Intervention  granted  herein 
shall  not  be  the  basis  for  delaying  or 
deferring  any  procedural  schedules  ^here- 
tofore established  for  the  orderly  fmd 
expeditious  disposition  of  this  proceed- 
ing. 

(C)  The  Secretary  shall  cause  prompt 
publication  of  this  order  to  be  made  {n 
the  Fkseral  Registkr. 

By  the  Commission. 

fSEAL]  Kenweth  P.  Plumb, 

Secretary. 

(FR  Doc.77-2428  Filed  l-2&-77;8:46  ami 


I  Docket  No.  E-95301 

PYRAMID  LAKE  PAIUTE  TRIBE  OF  INDIANS 
V,  SIERRA  PACIFIC  POWER  CO. 

Order  Providing  for  Hearing 

January  14,  1977. 
On  July  1,   1975,  the  Pyramid  Lake 
Paiute  Tribe  of  Indians  (Tribe) ,  through 
its  attorneys,  filed  a  complaint  and  peti- 
tion for  declaratory  order   (complaint) 
respecting  four  unlicensed  hydroelectric 
projects '  owned  and  operated  by  Sierra 
Pacific  Power  Company  (Sierra  Pacific) 
on  the  Truckee  River  In  California  and 
Nevada.  The  Tribe  requests  that  an  order 
be  issued  declaring  that  the  operation  of 
the  projects  is  illegal  and  that  Sierra 
Pacific  be  ordered  to  cease  operation  of 
the  projects  imtil  each  is  licensed  by  the 
FPC. 

The  Tribe  alleges  that  the  Florlston 
Rates  •  were  designed  to  meet  the  power 
requirements  of  Sierra  Pacific's  four 
plants.  By  requiring  Sierra  Pacific  to 
cease  operation  of  these  plants,  the  Tribe 
claims  that  the  fiow  in  the  Truckee  River 
would  be  more  beneficial  to  the  needs  and 
the  requirements  of  the  Tribe  for  the 
maintenance  and  preservation  of  the  Py- 
ramid Lake  and  Truckee  River  fisheries. 

On  October  14. 1975.  Sierra  Pacific  filed 
a  motion  to  dismiss  the  complaint  and 
answer.  Sierra  Pacific  claims  that  licenses 
are  not  required  for  the  continued  opera- 
tion and  maintenance  of  the  projects. 
Alternatively,  Sierra  Pacific  requests  that 
if  licenses  are  necessary  for  the  projects 
that  their  continued  operation  be 
allowed. 

Sierra  Pacific  argues  that  the  com- 
plaint should  be  dismissed  because  the 
Tribe  is  seeking  to  assert  water  rights 
in  the  Truckee.  Sierra  Pacific  alleges  that 
the  Tribe  has  not  shown  a  reasonable 
nexus  between  the  water  and  treaty 
rights  and  the  licensing;  of  the  four 
hydroelectric  plants.  Sierra  Pacific  also 
argues  that  the  Tribe  is  barred  by  the 
doctrine  of  laches  from  bringing  com- 
plaint, because  the  Tribe  has  delayed 
filing  its  complaint  without  Justification. 
Sierra  Pacific  further  claims  that  the 
Federal  Power  Act  (Act)  does  not  require 
it  to  obtain  a  license  for  the  continued 
operation  of  the  plants,  because  none  of 
the  provisions  of  the  Act  is  applicable. 
Sierra  Pacific  alleges  that  ttie  Truckee 
Rdver  is  not  navigable. 

On  December  1.  1975,  the  Tribe  filed  a 
response  to  Sierra  Pacific's  motion  and 
answer. 

There  appears  to  be  a  question  among 
the  parties  as  to  whether  or  not  the 
Truckee  River  is  a  navigable  waterway  of 
the  United  States  as  defined  by  Section 
3(8)  of  the  Act.*  Because  we  do  not  have 


'  The  four  projects  are  the  Farad  Plant  near 
Fanui,  California;  the  Flelsh  and  Verdi  Plants 
near  Verdi.  Nevada;  and  tb«  Washoe  Plant 
near  Mogul,  Nerada. 

>  Florlston  Rates  are  the  rate  of  flow  In  tb« 
Truckee  River  at  the  head  of  the  diversion 
penstock  at  Florlston.  California,  as  measured 
at  the  Iceland  Oage. 

»  16  use.  1796(8). 
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a  factual  record  before  us,  we  believe 
that  a  hearing  should  be  held  to  deter- 
mine if  the  Truckee  River  is  navigable 
and  thus  if  the  Farad,  Flelsh,  Verdi,  and 
Washoe  plants  are  within  our  licensing 
jurisdiction.  Of  course,  the  parties  and 
Commission  staff  will  not  be  Umited  to 
asserting  jurisdiction  based  solely  on 
navigation,  but  may  rely  on  any  other 
basis  that  may  be  appropriate.  Concern- 
ing the  request  of  the  Tribe  that  we  order 
Sierra  Pacific  to  cease  operating  the 
projects,  it  would  not  be  appropriate  for 
us  to  do  so  because  we  have  not  deter- 
mined that  the  projects  are  within  our 
licensing  jurisdiction.  The  hearing  that 
we  are  providing  for  by  this  order  will 
be  limited  to  the  issue  of  Commission 
jurisdiction  over  the  four  plants. 

The  doctrine  of  laches  does  not  bar  the 
Tribe  from  bringing  the  cmnplaint  nor 
the  Commission  from  instituting  any  ac- 
tion. The  Supreme  Court  stated  that 
where  a  governmental  interest  is  held  in 
trust  for  the  public,  the  public  is  not  to 
be  deprived  of  that  Interest  by  laches. 
U.S.  v,  California.  332  UJ5.  19,  39,  40 
(1974),  Congress  has  given  to  the  Com- 
mission the  responsibility  of  protecting 
our  national  resources  for  the  public  in- 
terest in  developing  hydroelectric  power. 
First  Iowa  Hydro-Electric  Cooperative  v. 
FPC.  328  U.S.  152  (1946).  The  complaint 
is  baJsed  on  a  governmental  Interest,  un- 
authorized use  of  oiu*  navigable  water- 
ways, that  is  held  in  trust  for  the  public. 

As  noted  above,  Sierra  Pacific  argues 
that  the  Tribe  is  attempting  to  use  the 
Commission  as  a  forum  for  determining 
treaty  and  water  rights.  The  Tribe  denies 
this  assertion  in  its  answer.  While  Issues 
such  as  minimum  fiows  and  fish  facilities 
may  have  a  relationship  to  treaty  and 
water  rights,  these  issues  are  also  rele- 
vant to  a  licensing  proceeding. 

Public  notice  of  the  complaint  was 
given  on  August  5, 1975.  On  September  2, 
1975,  a  notice  of  intervention  was  filed 
by  the  Public  Service  Commission  of 
Nevada.  On  October  3  and  14,  1975,  peti- 
tions tl^lntervene  were  filed  by  the  Sec- 
retary^ the  Interior  and  the  State  of 
Nevada,  respectively.  The  petitions  were 
granted  by  order  issued  November  19, 
1975.  On  August  25,  1975,  a  letter  of  pro- 
test was  filed  by  the  John  Webster  BrowT> 
Civil  and  Structural  Engineers,  Inc. 

The  Commission  finds:  (1)  It  is  ap- 
propriate and  in  the  public  interest  for 
the  purposes  of  the  Federal  Power  Act 
that  a  hearing  be  held,  as  hereinafter 
provided,  on  the  issue  of  whether  the 
Farad.  Verdi.  Fleish,  and  Washoe  plants 
owned  and  operated  by  Sierra  Pacific 
Power  Company  are  within  our  Ucensing 
jurisdiction. 

(2)  It  Is  appropriate  and  in  the  public 
interest  to  dismiss  all  other  requests  not 
specifically  ruled  upon  in  this  order. 

The  C\)mmisslon  orders:  (A)  Pursuant 
to  the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commissicm  by  the  Fed- 
eral Power  Act,  particularly  Sections  4 
(e),  4(g),  and  23(b)  thereof,  and  the 
CtMnmission's  Rules  of  Practice  and  Pro- 


cedure, an  Initial  conference  shall  be 
held  at  9:30  ajn.  on  February  23,  1977, 
in  a  hearing  room  of  the  Federal  Power 
Commissi<m,  825  North  Capitol  Street, 
NJS.,  Washington,  D.C.  respecting  juris- 
diction of  the  unlicensed  hydroelectric 
projects  on  the  Truckee  River  owned 
and  operated  by  Sierra  Pacific  Power 
ComiJany. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge  for  that  pur- 
pose pursuant  to  Section  3.5(d)  of  the 
Commission's  Regulations,  18  CFR  §  3.5 
(d)  (1976),  shall  preside  at  the  hearing 
in  this  iM-oceeding,  with  authority  to  es- 
tablish and  change  all  procedin-al  dates 
and  to  rule  on  all  motions  with  the  ex- 
ceptions of  petitions  to  intervene  motions 
to  consohdate  and  sever,  and  motions 
to  dismiss,  as  provided  for  in  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure. 

<C>  The  Commission's  Rules  of  Prac- 
tice and  Procedure  shall  apply  In  this 
proceeding  except  to  the  extent  that  they 
are  modified  and  supplemented  herein. 

<D)  All  requests  not  specifically  ruled 
upon  are  hereby  denied. 

(E)  The  Secretary  shall  cause  prompt 
pubUcation  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Kenneth  F.  Plumb, 
Secretary. 

|FR  EkK- 77  2421  Piled  1-25  77;8:45  ani] 


I  Docket  No.  Ca76-7541 

TENNECO  EXPLORATION,   LTD. 

Notice  of  Application  for  Optional 
Procedure  Certification 

January  14,  1977. 

Take  notice  that  on  November  18,  1976, 
Tenneco  Exploratiwi,  Ltd.  filed  an 
amendment  to  its  September  3,  1976  ap- 
plication for  a  certificate  of  public  con- 
venience and  necessity  filed  pursuant  to 
Section  2.56a  of  the  Commission's  (Gen- 
eral PoUcy  and  Interpretations.  Tenneco 
Exploration,  Ltd.  requests  certification 
under  Section  2.75  for  natural  gas  pro- 
duced fromBugene  Island  Block  367,  off- 
shore Louisiana,  at  an  initial  rate  of 
$2.8037  per  Mcf  with  escalations  of  5 
cents  per  Mcf  at  the  end  of  each  con- 
tract year.  In  addition,  Tenneco  Explora- 
tion, Ltd.  seeks  pre-granted  abandon- 
ment authorization,  effective  at  the 
conclusion  of  its  current  15-year  sales 
contract. 

The  subject  gas  will  be  produced  by 
Tenneco  Exploration,  Ltd.  and  sold  to. 
Tenneco  Oil  Company  for  resale  to  Ten- 
nessee  Gas  Pipeline  Company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  February  7. 
1977,  file  with  the  Federal  Power  Com- 
mission. Washington.  D.C.  20426,  a  peti- 
tion to  intervene  or  a  protest  In  accord- 
ance with  the  requirements  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con- 


sidered by  il  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  party  wishing  to  be- 
come a  party  to  a  proceeding,  or  to 
participate  as  a  party  in  any  hearing 
therein,  must  file  a  petition  to  Intervene 
in  accordance  with  the  Commission's 
Rule.s. 

Kenneth  F.  Plumb. 
Secretary 


FR  Do. 
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(Docket  No.  CI76-7561 

TENNECO  EXPLORA'nON  II.   LTD. 

Notice  of  Application  for  Optional 
Procedure  Certification 

January  14. 1977 

Take  notice  that  on  November  18.  1976 
Tenneco  Exploration  n,  Ltd.  (Explora- 
tion n)  filed  an  amendment  to  its  Sep- 
tember 3.  1976  application  for  a  certifi- 
cate of  public  convenience  and  necessity 
filed  pursuant  to  Section  2.56a  of  the 
Commission's  General  Policy  and  Inter- 
pretations. Exploration  n  requests  certi- 
fication under  Section  2.75  for  natural 
gas  produced  from  Eugene  Island  Block 
367,  offshore  Louisiana,  at  an  initial  rate 
of  $2.8037  per  Mcf  at  the  end  of  each 
contract  year.  In  addition,  Exploration 
II  seeks  pre-granted  abandonment  au- 
thorization, effective  at  the  conclusion  oi 
its  current  15-year  sales  contract. 

The  subject  gas  will  be  produced  b\ 
Exploration  n  and  sold  to  Tenneco  Oil 
Company  for  resale  to  Tennessee  Gas 
Pipeline  Company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  <mi  or  before  February  7. 
1977,  file  with  the  Federal  Povrer  Com- 
mission, Washington,  D.C.  20426.  a  peti- 
tion to  intervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Com- 
mission's Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10) .  All  protests: 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  lo 
the  proceeding.  Any  party  wishing  to 
become  a  party  to  a  proceeding,  or  to 
participate  as  a  party  in  any  hearing' 
therein,  must  file  a  petition  to  intervene 
in  accordance  with  the  Commi-ssion  & 
Rules. 

Kenneth  F.  Plum. 
Secretary 

!FR  Doi  77  2425  Piled  l-25-77;8:45  am; 


i  Docket  No.  CP77-1231 

ALABAMA  TENNESSEE  NATURAL  GAS 
CO. 

Application 

January  21, 1977. 
Take  notice  that  on  January  14,  1977, 
Alabama-Tennessee  Natural  Oas  Com- 
pany (Applicant) ,  P.O.  Box  918,  Roroice, 
Alabama  35630,  filed  In  Docket  No.  CP77- 
123  an  appllcatfcm  pursuant  to  section  7 
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(c)  of  the  Natural  Gas  Act  and  S  2.79  of 
the  Commission's  general  policy  and  In- 
teipretatkms  (18  CFR  2.79).  for  a  cer- 
tificate of  public  convenience  and  neces- 
sity authorising  the  transportatiOD  of 
natural  gas  on  an  interruptible  basis  on 
behalf  ot  Fruehauf  Corponitlon  <Frue- 
hauf > .  all  as  more  fully  set  forth  In  the 
application  which  Is  on  file  with  the 
Commission  and  open  to  public  inspec- 
tion. 

Applicant  proposes  to  transport  for 
Fruehauf  up  to  1,800  Mcf  of  gas  per  day 
for  use  at  Fruehauf 's  Decatur,  Alabama, 
facilities  for  a  period  of  two  years  from 
the  date  delivery  commences. 

It  is  stated  that  the  transportation 
service  is  required  by  Fruehauf  to  offset 
curtailments  from  its  supplier.  City  of 
Deoatur  Gas  Utility  Company  (Decatur) , 
which  has  advised  Fruehauf  that  it  an- 
tlclpetes  no  gas  would  be  available  to 
Fruehauf  during  the  winter  months  and 
that  there  would  be  severe  curtailments 
during  the  summer  months. 

It  is  stated  that  the  gas  to  be  purchased 
by  Fruehauf  and  transported  by  Appli- 
cant would  be  produced  from  wells 
wholly  owned  by  Fruekel.  the  energy 
subsidiary  of  Fruehauf,  in  Tuscarawas 
and  Guernsey  Coimties,  6hio.  It  is  stated 
that  Fruehauf  proposes  to  have  said 
quantities  of  natural  gsis  delivered  to 
Applicant  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  via  Columbia  Gas 
Transmission  Company  (Columbia)  at 
Tennessee's  Barton  Sales  Delivery  Point 
located  in  Colbert  County,  Alabama.  Ap- 
plicant further  states  that  It  woxild 
transport  and  deliver  such  gas  to  Deca- 
tur for  the  account  of  Fruehauf  at  its 
existing  Decatur  Sales  Delivery  Point  lo- 
cated In  Morgan  County,  Alabama,  to  the 
extent  operating  conditions  permit.  It  is 
stated  that  Fuch  deliveries  would  be  made 
through  existing  facilities,  and  Applicant 
anticipates  having  available  capacity  due 
to  curtailments  resulting  from  a  supply 
deficiency  on  the  system  of  Tennessee, 
Its  sole  svipplier. 

Applicant  states  that  its  transporta- 
tion charge  for  this  service  would  be  12.78 
cents  per  Mcf. 

Applicant  asserts  that  it  did  not  con- 
sider the  subject  natural  gas  supply 
fivsdlable  for  purchase  because  the  well 
or  wells  from  which  the  ga«  to  be  trans- 
ported Is  produced  have  been  exclusively 
dedicated  to  Fruekel. 

Fruehauf  states  that  the  gas  to  be 
transported  and  delivered  by  ApiHlcant 
would  be  used  for  Priority  2  industrial 
uses  to  replace  volumes  being  ciutalled 
by  Its  suppliers.  Decatur  and  AiH>llcant. 
This  curtiiilment,  it  is  stated,  would  not 
oiUy  occasion  economic  hardship  In 
Decatur,  where  Frueliauf,  as  one  of  the 
city's  largest  employers,  emi^oys  525 
people  and  in  1975  had  a  total  payroll  of 
$3,117,412,  but  would  also  adversely  af- 
fect the  manufacturing  of  transportation 
equlixnent  and  its  component  parts.  It  is 
further  stated  that  a  curtailment  or 
shutdown  of  FruehauTs  Decatur  plants 
'  would  affect  16  other  Fru^iauf  plants  In 
the  United  States  and  Canada  resulting 
In  emidoyee  layoffs  and  plant  shutdowns. 
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It  is  further  asserted  that  Alumex  Cor^ 
poratloD  which  obtains  aluminum  siding 
from  FruehauTs  Sheet  MOl  would  be  ad- 
▼ersdiy  affected. 

Angr  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said  ap- 
plication should  on  or  before  February  4, 
1977  file  with  the  Federal  Power  Commis- 
sion, Washington,  D.C.  20426,  a  petltlaQ 
to  Intervene  or  a  protest  In  accordanoe 
with  the  requirements  of  the  Commis- 
sion's  rules  of  practice  and  procedure  ( 16 
CFR  1.8  or  1.10)  and  the  regulations  lur- 
der  the  Natural  Gas  Act  (18  CFR  157.10). 
All  protests  filed  -with  the  Commission 
will  be  considered  by  It  in  determining 
the  appropriate  act^n  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  paxty  to  a  proceed- 
ing or  to  participate  as  a  party  in  any 
hearing  therein  must  file  a  petition  to 
intervene  in  accordance  with  the  Cora- 
mlsston's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed- 
eral Power  Commission  by  sections  7  and 
15  of  the  Natural  Gas  Act  and  the  Cora- 
mission's  noles  and  practice  and  proce- 
dure, a  hearing  will  be  held  without  fur- 
ther notice  before  the  Commission  on 
this  application  if  no  petition  to  inter- 
vene is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  o'  the  certifi- 
cate is  required  by  the  public  conven- 
ience and  necessity.  If  a  petition  for  leave 
to  intervene  Is  timely  filed,  or  If  the 
Commission  on  its  motion  believes  that 
a  formsJ  hearing  Is  required,  further 
notice  of  such  heiuing  will  be  duly  giveji. 

Under  the  pfpcedure  herein  provided 
for,  unless  oth^S^e  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  Or 
be  represented  at  the  hearing. 

Kenneth  F.  Plttmb, 
Secretary. 

\rR  Doc  77-2417  Filed  1-25-77:8:45  am] 


1977.  to  be  charged  by  its  sole  supplier, 
Tennessee  Gas  Pipeline. 

The  revised  tariff  sheet  provides  for 
the  following  rates : 

Bate  schediile:  20th  nvtaed 

G-1:  MheetHo.%-A 

Demand   $1.78 

Commodity    (cente) 111.47 

SG-l:  Commodity  (cents) 12C47 

I-l:  Commodity  (cents) 117.32 

Alabama-Tennessee  states  that  copies 
•of  the  filing  have  been  mailed  to  all  of 
Its  jurisdictional  customers  and  affected 
State  regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  Intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  NE.,  Washington.  D.C.  20426,  in 
accordance  with  §S  1.8  and  1.10  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (18  CPR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  28.  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  Intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

Kenneth  F.  Plttvb, 
Secretary. 

(FR  Doc.77-2441  P*ed  1-25-77:8:45  a.m.] 


(Docket  No.  RP-73-77  (PGAT7-4)  J 

ALABAMA-TENNESSEE  NATURAL  GAS 
CO. 

Proposed  PGA  Rate  Adjustment 

January  17.  1977. 

Take  notice  that  on  December  30. 
1976,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  P.O. 
BoK  918.  Florence,  Alabama  35630,  ten- 
dered for  filing  as  part  of  its  FPC  Gas 
Tariff.  Third  Revised  Volume  No.  1, 
Twentieth  Revised  Sheet  No.  3-A.  This 
revised  tariff  sheet  Is  proposed  to  be- 
come effective  as  of  February  1,  1977. 

Alabama-Tennessee  states  that  the 
sole  purpose  of  such  revised  tariff  sheet 
is  to  adjust  Alabama-Tennessee's  rates 
pursuant  to  the  PGA  provisions  of  Sec- 
tion 20  of  the  General  Terms  and  Con- 
ditions of  its  tariff  to  refiect  increased 
rates  to  become  effective  on  February  1, 


(Docket  No.  ER77-1391 

AMERICAN   ELECTRIC  POWER  SERVICE 
CORP. 

Changes  in  Rates  and  Charges 

January  18,  1977. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AE3»)  on 
January  10,  1977,  tendered  for  filing  on 
behalf  of  its  affiliate,  Ohio  Power  Com- 
pany (Ohio),  Modification  No.  8  dated 
January  1,  1977  to  the  Operating  Agree- 
ment dated  June  14,  1962,  between  Ohio 
and  The  Cleveland  Electric  niumlnatlng 
Company,  designated  Ohio  Rate  Sched- 
ule FPC  No.  31. 

Sectional  of  Modification  No.  8  pro- 
vides for  an  Increase  in  the  Demand 
CJharge  for  Short  Term  Power  from 
$0.50  to  $0.60  per  kflowatt  per  week  and 
section  3  provides  for  an  Increase  In  the 
Demand  Charge  for  Limited  Term  Pow- 
er from  $2.75  to  $3.25  per  kUowatt  per 
month.  Section  2  of  Modification  No.  8 
provides  for  an  increase  in  the  trans- 
mission charge  for  third  party  Short 
Term  Power  transactions  from  $0,125 
per  kilowatt  per  week  to  $0.15  per  kilo- 
watt per  week  and  Section  4  provides 
for  an  increase  in  the  transmission 
charge  for  third  party  Limited  Term 
transactions  fnxn  $0.55  per  kilowatt  per 
month  to  $0.65  per  kilowatt  per  month, 
both  schedules  proposed  to  become  ef- 
fective January  3. 1977. 

The  Coqipany  states  that  since  the 
use  of  Short  Term  and  Umlted  Term 
Power  cannot  be  accuratdy  estimated. 
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it  is  impossible  to  estimate  the  increase 
in  revenues  resulting  from  the  Modi- 
fication. 

The  Company  states  that  copies  of  the 
filing  were  served  upon  The  (Cleveland 
Electric  Illuminating  Company  and  the 
Public  Utilities  Commission  of  Ohio. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  Intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  I J  1.8  and  1.10 
of  the  Commission's  rules  of  practice  and 
procedure  (18  CFR  1.8,  1.10).  All  such 
petitions  or  protests  should  be  filed  on  or 
before  February  2,  1977.  Protests  will  be 
considered  by  the  Commission  In  deter- 
mining Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
application  are  on  file  with  the  Commis- 
sion and  are  available  for  public  inspec- 
tion. 

Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc.77-2445  PUed  1-25-77:8:45  am  ) 


[Docket  No.  CP6&-2351 
ATLANTIC   SEABOARD  CORP. 
Petition  for  Declaratory  Order 

January  18,  1977. 

Take  notice  that  on  Decanber  28, 1976, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  as  successor  to  Atlantic  Sea- 
board Corporation  (Seaboard),  1700 
MacCorkle  Avenue,  S.E.  Charleston.  West 
Virginia  25314,  fUed  in  Docket  No.  CP66- 
235  a  petition  pursuant  to  section  16  of 
the  Natural  Gas  Act  and  S  1.7(c)  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  157.7(c) )  for  a  declara- 
tory order  to  remove  the  uncertainty  of 
whether  or  not  Cc^umbia  must  first  se- 
cure regulatory  approval,  specifically,  a 
certificate  of  public  convenience  and  ne- 
cessity under  section  7(c)  of  the  Natural 
Gas  Act,  for  future  replac^uents  of  Its 
20-inch  gas  transmission  pipeline  ex- 
tending f  rxxn  Flat  Top,  West  Virginia,  to 
Dranesville,  Virginia,  with  like  size  min- 
imum wall  thickness  pipe,  all  as  more 
fully  set  forth  in  the  petition  which  is  aa 
file  with  die  Commission  and  open  to 
public  inspection. 

Columbia  states  that  on  February  20, 
1964,  representatives  of  Seaboard  met 
with  members  of  the  Commission's  Staff 
for  discussion  relative  to  the  replacement 
of  Seaboard's  20-lnch  gas  transmission 
pipeline  with  like  size  minimum  wall 
thickness  pipe  from  West  Virginia  to  the 
Pennsylvania  state  line,  and  from  this 
discussion.  Seaboard's  representatives 
concluded  that  the  planned  replac^nents 
of  Seaboard's  35-year  old  20-inch  pipe- 
line would  come  within  the  purview  of 
§  2.55(b)  of  the  Ctwrnnisslon's  Rules  of 
Practice  and  Procedure  (18  CFR  2.55 
(b) ) .  Columbia  further  states  that  rely- 
ing upon  this  conclusion.  Seaboard  made 
two  replacemoits:  In  1964,  34  miles  c^ 
20-lnch  pipeline  between  Co\1ngton  and 


Lexington,  Vii'ginia,  were  icpiAcec  v,itli 
like  diameter  pipe;  and  in  1965,  approxi- 
mately 35  miles  of  20-inch  pipeline  be- 
tween Waynesboro  and  Bickers,  Virginia, 
were  replaced  with  like  diameter  pipe. 

It  is  stated  that  the  Commission's 
Order  to  Show  Cause  in  Docket  No. 
CP66-235  issued  January  25,  1966  (35 
FPC  146  > ,  questioned  these  replacements 
under  Section  2.55(b)  of  the  Commis- 
sion's Rules  and  Regulations;  which  pro- 
ceeding was  terminated  by  Commission 
order  issued  September  13,  1967.  in  Doc- 
ket Nos.  CP67-167  and  CP66-235  (38  FPC 
597 ) .  Further,  it  is  stated  that  subse- 
quent replacements  have  been  made  pur- 
suant to  Commis.sion  authorization  as 
follows : 

(1)  In  1968.  21.5  axiXet-  were  replaced  as 
authorized  In  Docket  No.  CP67-167  (38  FPC 
597). 

(2)  In  1969.  58.0  miles  were  replaced  as 
authorized  In  Docket  No  CP69-106  (41  FPC 
262). 

(3)  In  1976,  3.7  miles  In  two  sections  of 
3  1  miles  and  0.6  mile,  respectively,  were  re- 
placed as  authorized  In  Docket  No  CP76-23e 
(56  FPC  - --)• 

Columbia  states  that  the  replacements 
made  in  1964,  1965,  1968  and  1969  were 
part  of  a  plarmed  program  to  replace  the 
pipeline  in  systematic  large  sections,  as 
delineated  in  the  Commission's  Show 
Cause  Order  in  Docket  No.  CP66-235  (35 
FPC  146) ,  so  as  to  increase  capacity  for 
its  eastern  markets,  but  the  replacement 
prc^ram  was  abandoned  in  1970  because 
of  a  shortage  of  gas  supplj-.  It  is  further 
stated  that  since  1972  Columbia  has  had 
a  moratorium  on  additional  sales;  the 
replacement  made  in  1976  wsis  made  be- 
cause of  the  condition  of  the  pipe.  Co- 
lumbia asserts  that  future  replacements 
on  this  20-inch  pipeline  would  be  made 
only  as  required  to  meet  DOT  Regula- 
tions, class  location  changes  or  the  (»n- 
ditlon  of  the  pipe  as  there  is  presently 
no  need  for  increased  pipeline  capacity. 

Columbia  states  that  it  could  continue 
to  replace  small  sections  of  Its  20-lnch 
pipeline  subsequent  to  obtaining  a  cer- 
tificate of  public  convenience  and  neces- 
sity frcMn  the  C(Mnmlssion  but  finds  this 
method  has  limited  fiexlbility  in  effecting 
minor  rejdacements  because  of  the  lead 
time  required  to  prepare  the  necessarj* 
filings  and  receive  CcKnmission  author- 
ity. It  further  states  that  frequently  once 
the  overburden  Is  removed  and  the  pipe- 
line exposed,  a  different  section  or  length 
of  pipeline  is  determined  to  need  replace- 
ment, thereby  requiring  further  amend- 
ment of  the  originally  issued  certificate 
of  public  convenience  and  necessity. 

Accordingly,  Columbia  submits,  that  in 
view  of  the  f  oregomg  discussion.  It  would 
be  beneficial  and  In  the  public  interest 
for  Columbia  to  possess  the  flexibility 
Inherent  in  I  2.55(b)  of  the  Cwnmisslon's 
Rules  and  Regulations  in  order  to  effec- 
tuate the  tjrpe  replacements  cont«n- 
plated  on  its  20-lnch  g^  trsmsmlssion 
pipeUne.  It  states  that  the  Commission 
might  wish  to  conditi(Mi  such  order  to 
provide  for  reporting  replacement  sec- 
tions at  the  end  of  each  con.structlon 
year. 

Columbia,  therefore,  proposes  that  the 
Commission  issue  a  Declaratory  Order 


removing  any  uncertainty  as  to  the  avail- 
ability of  :  2.55(b)  of  the  Commission's 
Rules  of  Practice  and  Procedure  for  fu- 
ture replacement  of  its  20-lnch  gas 
transmission  pipeline. 

Any  person  desiring  to  be  heard  or  to 
moke  any  protest  with  reference  to  said 
petition  should  on  or  before  February  8. 
1977.  file  with  the  Federal  Power  Com- 
mission, Washington,  D.C.  20426,  a  peti- 
tion to  intervene  or  a  protest  In  accord- 
ance with  the  requirements  of  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure (18  CPR  1.8  or  1.10).  All  protest.- 
filed  with  the  Commission  will  be  con- 
sidered by  it  in  determining  the  appro- 
priate action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commis.slon  js 
Rules. 

Kenneth  F.  PLtnuB. 
Secretary 

FRD<t."  77  24  ?3  Filed  1-25  77.8  4^  .-.ml 


(Docket  No.  Rrn-21 ; 

BETTIS,    BOYLE  AND  STOVALL 
(OPERATOR),  ET  AL 

Petition  for  Special  Relief 

January  17.  1977. 

Take  notice  that  on  December  29.  1976. 
Bettls.  Boyle  and  Stovall  (Operator',  et 
al.,  P.O.  Box  1168,  Graham,  Texas  76046. 
filed  a  petition  for  special  relief  in  Docket 
No.  RI77-21  pursuant  to  ComnnK.<;ion 
Order  No.  481, 

Petitioner  seeks  authorization  to 
charge  $1.10  per  Mcrfor  Uie  sale  of  gas 
to  Cities  Service  Gas  Company  from  a 
number  of  lesises  in  the  Northwest 
Knowles  Field,  Beaver  County,  Okla- 
homa. Petitioner  states  that  It  has  under- 
gone extensive  rework  of  the  wells  and 
gathermg  sjrstem  pertaining  to  the  wells 
in  the  aforesaid  leases.  Petitioner  fur- 
ther states  that  unless  the  requested  in- 
crease Is  granted,  alaandonment  is  im- 
minent. The  subject  gas  is  currently  lae- 
ing  sold  SPt  35  cents  per  Mcf. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  January  31. 
1977,  file  with  the  Federal  Power  Com- 
mission, Washington,  D.C.  20426,  a  peti- 
tion to  mtervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Com- 
mission's rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate  ac- 
tion to  be  taken  but  will  not  serve  to 
make  the  protestants  pcurties  to  the  pro- 
ceeding. Any  party  wishing  to  become  a 
party  to  a  proceeding,  or  to  participate 
as  a  party  In  any  hearing  therem,  must 
file  a  petition  to  intervene  In  accordance 
with  the.  Commission's  rules. 


'FR  Doc' 


Kenneth  F.  Plumb. 

Seereteury. 

-2438  PUed  1-26-77:8:45  an:] 


FEDERAL  «EGISTEB,   VOL   42.   NO.    1 7— WEDNESDAY,   JANUAIY   26,   1977 


4896 

(Docket  No.  CP77-124I 

COLUMBIA  GAS  TRANSMISSION  CORP. 

Application 

January  21,  1977. 
Take  notice  that  on  January  18,  1976, 
Columbia  Gas  Transmission  Corporation 
(Applicant),  1700  MacCorlde  Avenue, 
SE..  Charleston.  West  Virginia  25314. 
filed  in  Docket  No.  CP77-124  an  applica- 
tion pursuant  to  section  7(c)  of  the  Nat- 
m-al  Gas  Act  and  §  2.79  of  the  Commis- 
sion's general  policy  and  interpretations 
(18  CPR  2.79) ,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on  an 
interruptible  basis  on  behalf  of  Jones  it 
Laughlin  Steel  Corporation  (J&L),  all 
as  more  fully  set  forth  in  the  applica- 
tion which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  transport  for 
J&L  up  to  2,000  Mcf  of  gas  per  day  for 
an  initial  two-year  term,  commencing 
on  the  first  day  of  delivery,  for  use  at 
JSdL's  Aliquippa.  Pennsylvania,  steel  plant 
in  order  to  minimize  the  economic  im- 
pact of  curtailments  by  Applicant. 

It  is  stated  that  Applicant  would  re- 
ceive such  natural  gas  into  its  Line  C- 
106  in  Warren  Township,  Washington 
County,  Ohio,  at  a  specific  point  to  be 
mutually  agreed  upon  and  would  deliver 
it  to  Columbia  Gas  of  Pennsylvania,  Inc. 
(Columbia  Pennsylvajiia)  at  existing 
points  of  delivery  in  Beaver  County, 
Pennsylvania.  Applicant  states  that  it 
would  charge  J&L  22.21  cents  per  Mcf 
for  this  transportation  service  and 
would  retain  for  company-use  and 
unaccounted-for  gas  3.1  percent  of 
the  volumes  received  for  the  account  of 
J&L.  Applicant  further  states  that  aU 
receipts  and  deliveries  would  be  effectu- 
ated by  means  of  existing  facilities,  and 
such  transportation  service  would  be  sub- 
ject to  the  limits  of  its  pipeline  cai>acity 
and  to  Its  service  obligations  to  its  CD, 
WS.  SGES,  G  and  SGS  customers. 

It  is  asserted  that  J&L  has  contracted 
with  David  S.  Towner  dba  David  S. 
Towner  Enterprises  (Towner)  to  pur- 
chase such  gas  produced  from  leases  in 
Washington  Coimty,  Ohio,  for  m  primary 
term  commencing  with  the  first  day  of 
delivery  and  ending  on  April  30,  1978. 
with  an  option  to  extend  the  contract 
through  April  30,  1980.  Further,  it  is  as- 
serted that  J&L  would  pay  Towner  $2.30 
per  Mcf  through  April  30,  1977,  $2.30  per 
Mcf  from  May  1  through  October  31. 
1977,  and  $2.40  per  Mcf  from  November 
1.  1977,  through  AprU  30,  1978. 

It  is  stated  that  J&L's  Aliquippa  plant, 
where  such  gas  would  be  used  for  Priority 
2  or  Priority  3  industrial  uses,  manufac- 
turers steel  products  in  the  form  of  hot 
and  cold  rolled  and  coated  sheets  and 
strip,  hot  rolled  and  cold  finished  bars, 
tubular  products,  light  plates,  structural 
shapes,  tin  mill  products  and  rod  wire 
products.  It  is  further  stated  that  J&L 
employs  approximately  11,000  people  in 
the  Aliquippa  plant  and  has  a  yearly 
payroll  of  approximately  $150,000,000, 
and  that  a  curtailment  would  have  a 
domino  like  Impact  within  the  plant  and 
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throughout    Beaver    County,    Pennsyl- 
vania, where  it  is  the  largest  employer. 

Applicant  states  that  it  did  not  con- 
sider the  subject  gsis  supply  available  for 
piu-chase  because  the  Intrastate  market 
is  available  and  marginal  gas  reserves 
such  as  these  cannot  be  developed  for  the 
regulated  Interstate  market  because  of 
the  high  cost  of  development. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  February 
4,  1977,  file  with  the  Federal  Power  Com- 
mission, Washington,  D.C.  20426,  a  peti- 
tion to  intervene  or  a  protest  in  accord- 
ance with  the  requirements  of  the  Com- 
mission's rules  of  practice  and  proce<hire 
(18  CFR  1.8  or  1.10)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the  Com- 
mission will  be  considered  by  it  in  deter- 
mining the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  practice  and  pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  If  no  petition  to  inter- 
vene is  fUed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re- 
view of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  Intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
urmecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenueth  F.  Plumb, 
Secretary. 
(FR  Doc.77-2416  Filed  1-25-77:8:45  am] 


(Docket  No.  ER77-142]  I 

CONNECTICUT  LIGHT  AND  POWER   CO. 
Purchase  Agreement 

January  18,  1977. 

Take  notice  that  on  January  10,  1977. 
the  Connecticut  Light  and  Power  Coia- 
pany  (CL&P)  tendered  for  filing  a  pro- 
posed Purchase  Agreement  with  Respect 
to  Various  Gas  Turbine  Units,  dated  No- 
vember 30,  1976  between  (1)  CL&P  and 
The  Hartford  Electric  Light  Company 
(HELCO) ,  and  (2)  Mansfield  Municipal 
Electric  Department  (MMED). 

CL&P  states  that  the  Purchase  Agree- 
ment provides  for  a  sale  to  MMED  of  a 
specified  percentage  of  capacity  and  en- 
ergy from  five  gas  turbine  generating 
imits  (NorwaJk  Harbor,  Devon,  South 
Meadow  10,  Middletown  and  Torrington 
Temiinal*   during  the  period  from  De- 


cember 1.  1976  to  December  31,  1976  to- 
gether with  related  transmission  service. 
CL&P  states  that  questions  as  to 
MMED's  CJapability  Responsibility  Obli- 
gation, under  the  terms  of  the  New  Eng- 
land Power  Pool  (NEPOOL)  Agreement, 
during  the  Term  of  this  Purchase  Agree- 
ment affected  the  amounts  of  gas  tur- 
bine capacity  that  could  be  purchased 
by  MMED  and  thus  deteyed  execution 
of  the  agreement  until  a  date  which  pre- 
vented the  filing  of  such  rate  schedule 
more  than  thirty  days  prior  to  the  pix)- 
posed  effective  date. 

CL&.P  therefore  requests  that,  in  order 
to  permit  MMED  to  receive  urgently 
needed  capacity,  and  in  order  to  allow 
C7L&P  and  HELCO  to  receive  pajmient 
for  such  capacity,  the  Commission,  pur- 
suant to  SectiOTi  35.11  of  its  regulations, 
waive  the  thirty-day  notice  period  and 
permit  the  rate  schedule  filed  to  become 
effective  on  December  1, 1976. 

CL&P  states  that  the  cap>acity  charge 
for  the  proposed  service  was  a  negotiated 
rate,  the  monthly  transmission  charge 
is  equal  to  one-twelfth  of  the  annual 
average  unit  cost  of  transmission  service 
on  the  Northeast  Utilities  (NU)  system 
determined  in  accordance  with  §  13.9  of 
the  New  England  Power  Pool  (NEPOOL) 
Agreement  and  the  uniform  rules 
adopted  by  the  NEPOOL  Executive  Com- 
mittee, multiplied  by  the  number  of  kilo- 
watts of  winter  capability  which  MMED 
is  entitled  to  receive,  reduced  to  give  due 
recognition  of  the  payments  made  by 
MMED  for  transmission  services  on  in- 
tervening systems,  and  the  variable 
maintenance  charge  was  arrived  at 
through  negotiations. 

CL&P  states  that  copies  of  this  rate 
schedide  have  been  mailed  or  delivered  to 
ChkP,  Hartford,  Connecticut;  HELCO. 
Hartford,  Connecticut;  and  MMED, 
Mansfield,  Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  pe- 
tition to  intervene  or  protest  with'  the 
Federal  Power  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  §§1.8  and  1.10 
of  the  Commission's  rules  of  practice  and 
procedure  (18  CFR  1.8,  1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  February  1,  1977.  Protests  will 
be  considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  protes- 
tants  parties  to  the  proceedings.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
application  are  on  file  with  the  Commis- 
sion and  are  available  for  public  in- 
spection. 

Kenneth  F.  Plumb, 

Secretary. 

(PR  Doc  77  2446  Filed  1-25-77:8:45  am] 


(Docket  No.  RP77-7I 

CONSOLIDATED  GAS  SUPPLY  CORP. 

Proposed  Changes  in  FPC  Gas  Tariff 

January  14,  1977. 

Take   notice   that  Cons^dated  Gas 

Supply  Corporation    (C?onsolldated)    on 

December  30,   1976  tendered  for  fUing 
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Twentieth  Revised  Sheet  Nos.  8  and  9  to 
Ita  FPC  Ges  Tariff,  Second  Revised  Vol- 
vaae  No.  1  to  be  effective  February  1, 
1977. 

-  Consolidated  states  the  purpose  of  this 
fiUng  is  to  request  that  a  portion  of  Its 
general  rate  Increase  at  Docket  No. 
RP77-7  become  effective  for  the  period 
February  1,  1977  through  April  30,  1977 
when,  after  suspensiori,  the  Increase  to 
Docket  No.  RP77-7  will  become  effective. 

In  Its  general  rate  Increase,  Consoli- 
dated demonstrated  that  among  the  rea- 
sons for  the  rate  change,  was  a  rate  filing 
of  Transcontinental  Gas  Pipe  Line  Cor- 
poration (Transco)  at  Docket  No.  RP76- 
136  who,  aloDg  with  selling  natural  gas, 
renders  a  transportation  service  to  Con- 
solidated. Transco's  Increase  was  sus- 
pended by  the  (TtMnmlssion  until  Febru- 
ary 1.  1977.  Consolidated  states  that  an 
Increase  filed  by  Columbia  Gas  Trans- 
mlsslcHi  (Company  (Columbia  Gulf)  at 
Docket  Nos.  RP76-94  and  RP76-138, 
which  became  effective  November  1. 1976. 
was  Inadvertently  overlooked  and  has 
been  Included  herein.  Columbia  Gulf  pro- 
vides transportation  service  imder  Rate 
Schedules  X-9  and  X-10.  Ocxisolldated 
contends  that  If  the  proposed  Increase  Is 
not  allowed  to  become  effective  as  pro- 
posed, Cons<^dated  will  be  exposed  to 
three  months  of  Increased  costs  without 
an  offsetting  Increase  of  Its  own  to  re- 
cover sucdi  costs.  The  estimated  jurisdic- 
tional exposiue  to  Consolidated  for  the 
three-month  period  will  be  «4>pn>zl- 
mately  $1.0  million  of  unrecoverable 
costs  imless  the  Commission  f^>proves 
these  proposed  tariff  sheets. 

Consolidated  has  requested  a  waiver 
of  the  Commission's  Rules  and  Regula- 
tions as  may  be  required  to  permit  the 
filed  tariff  sheets  to  beccmie  effective  as 
pr(H>06ed.  _ 

Copies  of  this  filing  were  served  up<m 
Consolldated's  Jurisdictional  customers 
as  well  as  Interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flUrig  should  file  a  petition 
to  Intervene  or  protest  with  the  Federal 
l^ower  Commission.  825  North  Capites 
Street.  NE.,  Washington.  D.C.  20426.  in 
acc«rdance  with  §S  1.8  and  1.10  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  28,  1977.  Protests  will  be 
considered  by  the  Commission  In  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  Intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspecticm. 

Kennsth  F.  Plxjicb, 
Secretarji. 

|FB  Doc.77-2420  Filed  l-a5-77;8:45  am) 


P.O.  Box  2197.  HoustMi.  Texas  77001, 
filed  In  Docket  No.  Cr77-213  an  applica- 
tion pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  limited -term  cer- 
tificate of  public  ccmvenience  and  neces- 
sity authorizing  the  sale  for  resEiIe  and 
delivery  of  natural  gas  in  Interstate  com- 
merce to  Michigan  Wisconsin  Pipeline 
Company  (Mich-Wis)  from  the  Chipp  D 
No.  1  Well,  S.  W.  Mayfield  Field.  Beck- 
ham County,  Oklahoma,  all  as  more  fully 
s^  forth  In  the  application  which  Is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  It  commenced 
the  sale  of  natural  gas  to  Mich-Wis  on 
January  10,  1977,  within  the  contempla- 
tion (A  §  157.29  of  the  regulations  imder 
the  Natural  Gas  Act  (18  CFR  157.29)  and 
that  it  proposes  to  continue  said  sale  for 
a  period  of  six  months  from  the  date  of 
termination  of  the  sixty-day  emergency 
period  or  until  Applicant  is  able  to  be- 
gin the  sale  to  the  alternate  and  original- 
ly intended  purchaser,  whichever  date  is 
earlier. 

It  appears  reasonable  and  consistent 
with  the  public  Interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person  desir- 
ing to  be  heard  or  to  make  any  protest 
with  reference  to  said  application  should 
on  or  before  February  4.  1977.  file  with 
the  Federal  Power  Commission,  Wash- 
ington, D.C,  20426,  a  petition  to  inter- 
vene or  a  protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedxu^  (18  CFR  1.8  or 
1.10) .  All  protests  filed  with  the  CTommis- 
sion  will  be  considered  by  It  In  determin- 
ing the  appropriate  actl<»i  to  be  taken 
but  will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a  proceed- 
ing (»■  to  participate  as  a  party  In  any 
hearing  therein  must  file  a  petition  to  In- 
tervale in  accordance  with  the  Commis- 
sion's rules. 

Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.77-2414  FUed  l-25-77;8:45  am] 


[Docket  No.  CI77-213] 

CONTINENTAL  OIL  CO. 

Application 

Janxtakt  21.  1977. 
Take  notice  that  on  January  13,  1977, 
continental  OH  Company  (Applicant). 


t  Docket  No.  CP74-M  J 

EL  PASO  NATURAL  GAS  CO. 

Notice  Prescribing  ProcadurM  for  th«  Sub- 
mission of  Comments  Regarding  Issues 
Presented  by  Court  Remand 

January  18,   1977. 

These  proceedings  involve  the  question 
of  the  aUocatk>n  of  the  cost  of  looping 
a  segment  of  El  Paso  Natural  Gas  Omn- 
pany's  Alamogordo.  New  Mexico,  lateral, 
which  serves  tmly  customers  of  Southern 
Union  Gas  Company  (Southern  Union) . 
In  SoutTiem  Union  Gas  Companv  v.  FPC, 
536  P.  2d  440  (D.C.  Clr.,  June  18,  1976) , 
the  Court  found  tliat  the  Commission 
had  failed  adequately  to  explain  its 
reasons  v^y  the  cost  of  these  facilities 
should  be  borne  soldy  by  Southern  Union 
and  remanded  the  record  In  this  pro- 
ceeding for  further  development. 

Tlie  Oommlsslm  believes  that  the  is- 
sues presented  on  remand  can  be  most 


efficiently  and  expeditiously  resolved 
through  the  submission  of  written  com- 
ments. If  the  comments  demonstrate  a 
need  for  ore  formal  iMtwedures,  we  will 
prescribe  such  procedures.  The  Commis- 
sion requests  the  parties  to  this  proceed- 
ing to  address  the  following  questions  in 
their  comments: 

1.  Should  the  certificate  granted  to  £1  Pa.<-o 
Natural  O&s  Company  (El  Paao)  be  condi- 
tioned to  specify  the  means  o{  payment  for 
the  certificated  facUlttee,  for  example,  to 
reqiilre  application  of  the  lateral  line  poUcy 
In  El  Paso's  tarlS? 

2.  If  the  certificate  is  conditioned  on  appli- 
cation of  EH  Paso's  lateral  line  policy,  sliuiild 
Southern  Union  be  required  to  bear  t!ie  er,- 
lire  cost  of  the  lateral? 

3.  If  the  certificate  is  conditioned  on  appli- 
cation of  EI  Paso's  lateral  line  poller,  are 
there  offsetting  factors  which  would  relieve 
Southern  Union  of  the  obligation  to  pay  ihe 
entire  coet  of  the  facilities? 

4.  If  It  Is  determined  that  El  Paso's  lateral 
line  policy  shotUd  not  be  applied  In  this  case, 
should  be  a  special  facilities  charge  be  im- 
posed on  Southern  Union  since  the  annual 
volumetric  limitations  In  B  Paso's  curtail- 
ment plan  preclude  any  system-wide  benefit "> 

5.  Stnoe  El  Paao  commenced  construction 
of  the  lateral  without  prior  Oommlasion  au- 
thorlEatlon,  what  portion.  If  any,  should  be 
borne  by  El  Paso's  shareholders  of  the  costs 
attributable  to  this  lateral. 

In  addition,  the  pcu-ties  are  invited  to 
comment  upon  other  questions  which  the 
remand  raises  but  which  they  feel  have 
not  been  fully  addressed  by  the  fore- 
going specific  questltHis. 

An  original  and  fourteen  (14)  copies 
of  all  initial  and  reply  comments  shall 
be  filed  with  the  Secretary  of  the  Federal 
Power  Ccxnmlsslon  on  or  before  Febru- 
ary 3,  1977,  and  on  <»■  before  March  3, 
1977.  respectively.  All  writtoi  submittals 
shall  be  single  spsu;ed  and  submitted 
upcMT  letter  size  paper  (8"  by  lO^z"  or 
8V2"  by  11"),  and  shall  state  the  name, 
title,  mailing  address  and  telephone 
number  at  the  person  or  persons  to 
whom  communications  concerning  this 
proceeding  should  be  addressed.  All  writ- 
ten submittals  will  be  placed  In  the  Com- 
mission's public  files  and  will  be  available 
for  inspection  in  the  Commission's  Office 
of  Public  Informatlcm  at  825  North  Cap- 
itol Street.  NE.,  Washington.  D.C.  20426, 
during  regular  business  boors.  All  state- 
ments and  stibmlttals  In  response  to  this 
notice  shall  be  under  oath,  acknowledged 
by  a  notary  public  or  comparable  official. 

as    follows:    " being    duly 

(name) 

sworn,  deposes  and  says  that  he  is  1  title 
and  organization.  If  filing  is  In  a  repre- 
sentative capacity),  that  he  has  exam- 
ined the  statements  contained  in  the 
submittal  or  response,  and  that  all  such 
statemmtB  are  true  and  correct  to  the 
best  of  his  knowledge.  Information  and 
b«aief.- 

By  direction  of  the  OnnuntiKlon. 

Seentmrg. 
IFB  D0C.77-244S  FUed  l-»-rt;9:4»  anal 
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|DocketNo.ER77-85| 

INDIANA  &  MICHIGAN  ELECTRIC  CO. 

Changes  in  Rates  and  Charges 

y  January  18, 1977. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP>  on 
January  6.  1976  tendered  for  filing  on 
behalf  of  its  afiUiate  Indiana  &  Michigan 
Electric  Company  (I&M),  Modification 
No.  9  dated  November  1,  1976  to  the  In- 
terconnection Agreement  dated  Novem- 
ber 27. 19^1  between  Illinois  Power  Com- 
pany and  Indiana  &  Michigan  Electric 
Company.  l&Ms  Rate  Schedule  FPC  No. 
23. 

Sections  1  and  3  of  Modification  No. 
9  provide  for  an  increase  in  the  demand 
charge  for  Short  Term  Power  and  Lim- 
ited Term  Power  from  $0.50  to  $0.60  per 
kilowatt  per  week  and  $2.75  to  $3.25  per 
kilowatt  per  month  respectively.  Section 
2  and  5  provide  for  an  increase  in  the 
Short  Term  Power  and  Ldmited  Term 
Power  transmission  charges  from  $0,125 
to  $0.15  per  kilowatt  per  week  and  $0.55 
to  $0.85  per  kilowatt  per  month  respec- 
tiyely,  both  schedules  proposed  to  become 
effective  January  1, 1977.  Applicant  states 
that  since  the  use  of  Short  Term  and 
Limited  Term  PctWer  cannot  be  ac- 
curately estimated.  It  is  impossible  to 
estimate  the  Increase  In  revenues  result- 
ing from  the  Modification. 

Copies  of  the  filing  were  served  upon 
Illinois  Power  Ctwnpany,  ;the  Public 
Service  Commission  of  Indiana,  the 
Michigan  Public  Service  Commission  and 
the  Illinois  Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Power  Commission,  825  Nortli 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426  in  accordance  with  §§  1.8  and  1.10 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8, 1.10>. 

All  such  petitions  or  protests  should 
be  filed  on  or  before  January  30,  IS77. 
Protests  will  be  considered  by  the  Com- 
mission in  determining  the  appropriaite 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the  pro- 
ceeding. Any  person  wishing  to  become 
a  party  must  file  a  petition  to  intervene. 

Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  P.  Plumb. 

Secretarii. 

[FR  Doc.77  2434  Filed  1-25-77:8:45  am  1 


NOTICES 

after  filing.  The  ContrWit  terminates  the 
Municipal  Wholesale  Firm  Power  Con- 
tract, dated  November  6,  1967,  KCPL 
Rate  Schedule  FPC  No.  66,  and  provides 
for  rates  and  charges  for  wholesale  firm 
power  service  by  KCPL  to  the  City  of 
Gardner. 

KCPL  states  that  the  proposed  rates 
are  KCPL's  rates  and  charges  for  sim- 
ilar service  under  schedules  previously 
filed  by  KCPL  with  the  Federal  Power 
Commission. 

KCPL  states  that  copies  of  this  filing 
have  been  served  upon  the  City  of  Gard- 
ner, Kansas  and  the  State  Corporation 
Commission  of  Kansas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street  NE.,  Washington,  D.C.  20426,  in 
accordance  with  §§1.8  and  1.10  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  February  3,  1977.  Protests  will  be 
considered  by  the  Commission  In  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb, 

SecTetary. 

|FR  Doc  77-2435  Filed  1-25-77:8:45  am] 


[Docket  No.  ER77-1441 

KANSAS  CITY  POWER  &  LIGHT  CO. 

Filing  of  Change  in  Rate  Schedule 

January  18, 1977. 

Take  notice  that  on  January  11,  1977, 
Kansas  City  Power  and  Light  Company 
(KCPL)  tendered  for  filing  a  Mimlclpal 
Wholesale  Firm  Power  Contract  dated 
December  20,  1976,  between  KCPL  and 
the  City  of  Gardner,  Kansas.  KCPL  re- 
quests an  effective  date  thirty  (30)  days 


(Project  No.  2168] 

LOWER  VALLEY  POWER  &  LIGHT,   INC. 

Application  for  Amendment  of 
Transmission  Line  License 

January  19, 1977. 

Public  notice  is  hereby  given  that  an 
application  was  filed  on  March  8,  1976, 
imder  the  Federal  Power  Act  (16  U.S.C. 
791a-«25r)  by  the  Lower  Valley  Power  & 
Light.  Inc.  (Correspondence  to:  Mr. 
Boyd  A.  Parker,  Assistant  General  Man- 
ager, Lower  Valley  Power  &  Light,  Inc., 
P.O.  Box  118.  Afton,  Wyoming  83110) 
for  amendment  of  the  license  for  con- 
structed transmission  line  Project  No, 
2168  located  In  Bonneville  County,  Idahot 
and  Lincoln  Coimty,  Wyoming  and  af- 
fecting lands  of  the  United  States,  iii 
Targhee  National  Forest  and  other  Ij.S, 
lands.  i 

Applicant  proposes  to  change  the  ex- 
isting 16.5-mile-long  single-circuit, 
wood -pole  transmission  line  from  69  kilo- 
volt  capacity  to  115-kilovolt  capacity; 
Single  pole  structures  would  be  replaced 
by  double  or  triple  wood  pole,  H-frame 
structures. 

All  structures  would  be  reinsulated  for 
115  kUovolts.  Except  for  rerouting  of  ap- 
proximately one-third  mile  in  section  23, 
Township  1  South,  Range  45  East,  and 
approximately  one-fourth  mile  in  Sec- 
tion 17,  Township  1  South,  Range  43 
East,  the  existing  location  of  the  line  will 
be  retained. 


Applicant  states  that  the  increases  in 
voltage  and  conductor  size  are  necessary 
to  provide  additional  transmission  line 
capacity  needed  for  the  Lower  Valley 
Power  &  Light  service  area.  The  rerouted 
line  will  connect  to  a  115-kilovolt  section 
of  the  U.S.  Bureau  of  Reclamation  Pali- 
sades Dam  Substation.  Applicant  states 
that  it  has  obtained  a  new  right-of-way 
at  the  substation  and  the  rerouting  has 
been  coordinated  with  the  U.S.  Bureau 
of  Reclamation. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  with  the  Federal 
Power  Commission,  Washington,  D.C. 
20426.  a  petition  to  intervene  or  a  pro- 
test in  accordance  with  the  requirements 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  or  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  March  7,  1977.  Protests  will 
be  considered  by  the  Commission  in  de- 
termining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  Rules.  The  application  is 
on  file  with  the  Commission  and  is  avail- 
able for  public  inspection. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  con- 
ferred upon  the  Federal  Power  Commis- 
sion by  Sections  308  and  309  of  the  Fed- 
eral Power  Act  (16  U.S.C.  825g,  825h) 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  specifically  §  1.32(b)  (18 
CFR  1.35(b) ) ,  (1976) ,  a  hearing  may  be 
held  without  further  notice  before  the 
Commission  on  its  application  if  no  issue 
of  substance  is  raised  by  any  request  to 
be  heard,  protest  or  petition  filed  sub- 
sequent to  this  notice  within  the  time 
required  herein  and  if  the  applicant  or 
initial  pleaser  requests  that  the  short- 
ened procedure  of  §  1.35(b)   be  used. 

Under  the  shortened  procedure  herein 
provided  for,  unless  otherwise  advised,  it 
will  not  be  necessary  for  applicant  or 
initial  pleader  to  appear  or  be  repre- 
sented at  the  hearing  before  the  Com- 
mission. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc  77-2436  Filed  1-25-77:8:45  am] 


[Docket  No.  CP74-296] 

NATIONAL  FUEL  GAS  SUPPLY  CORP. 

Extension  of  Time 

January  18,  1977. 
On  January  14. 1977,  National  Fuel  Gas 
Supply  Corporation  (National  Fuel) .  filed 
a  motion  to  extend  the  date  within 
which  to  accept  the  Certificate  of  Public 
Convenience  and  Necessity  Issued  to  ra- 
tional Fuel  by  Order  issued  December  15, 
1976,  In  the  above -designated  proceed- 
ing. 

Upon  consideration,  notice  is  hereby 
given  that  the  date  within  which  Na- 
tional Fuel  must  accept  its  Certificate  is 
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extended  to  and  Including  February  14, 
1977. 

Lois  D.  Cashbll, 
Aedng  Secretary. 

IFR  Doc.77-2437  PUed  1-25-77:8 :  45  am  1 


(Docket  No.  KR77-1481 

NEW  ENGLAND  POWER  CO. 

Filing 

January  18.  1977. 

Take  notice  that  on  January  12,  1977, 
New  aigland  Power  Company  (NEPCO) 
tendered  for  filing  as  aji  initial  rate 
schedule  a  System  Power — Unreserved 
Power  Contract  between  NEPCO  and 
the  City  of  Burlington,  Vermont,  Elec- 
tric Department  (Burlington)  dated  as  of 
November  15,  1976. 

The  Power  Contract  provides  for 
NEPCO's  supply  to  Burlington  of  various 
capacity  entitlements  of  System  Power — 
Unreserved,  together  with  related  energy 
during,  the  period  December  1,  1976. 
throuiii  February  28,  1977.  "System 
Power — Unreserved"  Is  electric  power_ 
BiQjplied  by  NEPCO  without  speciflcatiorT 
ae  to  the  source  of  generation,  without 
reserves,  and  various  percentages  of 
which  are  made  available  fw  delivery 
only  at  such  times  as.  and  to  the  extent 
that,  specified  NEPCO  generating  imlts 
are  generating  power  en  line  or  avail- 
able for  such  generation. 

NEPCO  requests  waiver  of  the  notice 
requirements  so  as  to  permit  the  Power 
Contract  to  become  effective  as  of  De- 
cember 1,  1976,  In  accordance  with  its 
terms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  Intervene  or  protest  wltii  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  NE.,  Washington,  D.C.  20426,  In 
accordance  with  §S  1.8  and  I.IQ  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  shoiild  be  filed  on  or 
before  February  4,  1977.  Protest  will  be 
considered  by  the  Conunlsslon  In  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  protest- 
ants parties  to  the  proceeding.  Any  per- 
son wishing  to  become  a  party  must  file 
a  petition  to  Intervoie.  Copies  fA  this  fil- 
ing are  on  file  with  the  Cixnmlsslon  and 
are  available  for  public  Inspection. 

Kenneth  P.  Plumb, 
—  Sepretary. 

(PR  Doc .77-2447  Fled  l-25-77;8:45  ami 


The  Power  C<mtract  jwovldes  for 
NEPCO's  sundy  to  O.MJ».C.  of  various 
c^)acity  entitlements  of  Syst«n  Power— 
Unre6erved..together  with  related  energy 
during  portions  of  the  period  January  1, 
1977,  through  October  31,  1981.  "System 
Power — ^Unreserved"  Is  electric  power 
supplied  by  NEPCO  without  specification 
as  to  the  source  of  generation,  without 
reserves,  and  various  percentages  of 
which  are  made  available  for  delivery 
only  at  such  times  as.  and  to  the  extent 
that,  specified  NEPCO  generating  units 
are  generating  power  on  line  or  avail- 
able for  such  generation. 

NEPCO  requests  waiver  of  the  notice 
requirements  so  as  to  permit  the  Power 
Contract  to  become  effective  as  of  Janu- 
ary 1,  1977  in  accordance  with  its  terms. 

Any  person  desiring  to  be  heard  or  to 
protest  sEdd  filing  should  file  a  petition 
to  Intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  NE.,  "W^ishington,  D.C.  20426,  In 
accordance  with  SS  1.8  or  1.10  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (18  CFR  1.8,  1.10).  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  February  1,  1977.  Protests  will  be 
considered  by  the  Commission  In  deter- 
mining the  appropriate  action  to  be 
takoi,  but  will  not  serve  to  make  protes- 
tants parties  to  the  proceeding.  Any  per- 
son wishing  to  become  a  party  must  file 
a  petition  to  Intervene.  Copies  of  this  fil- 
ing are  on  file  with  the  Commission  and 
are  available  for  public  Inspection. 

Kenneth  P.  Plumb, 

Secretary. 

I  PR  Doc  77  2449  Piled  1-25-77:8:45  am) 


[Docket  No.  EB.77-1471 

NEW  ENGLAND  POWER  CO. 

HIing 

January  18,  1977. 
Take  notice  that  on  January  12,  1977, 
New  England  Power  Ccxnpfuiy  (NEPCO) 
toidered  for  filing  as  an  Initial  rate 
schedule  a  System  Power — ^Unreserved 
Power  Contract  between  NEtVO  and 
Oretsa.  Moimtain  Power  Corporation 
(OJmIP.C.)  dated  as  of  NovMnber  15, 
1976. 


[Docket  No.  KR77-148] 

NEW  ENGLAND  POWER  CO. 

Filing 

January  18,  1977. 

Take  notice  that  on  January  12.  1977 
New  England  Power  Company  (NEPCO) 
tendered  for  filing  as  an  Initial  rate 
schedule  a  System  Power — Unreserved 
Power  Contract  between  NEPCO  and  the 
Town  of  Bralntree,  Massachusetts,  Elec- 
tric Ll^t  Department  (Bralntree)  dated 
asof  Aprtll,1976. 

The  Power  Contract  provides  for 
NEPCO's  supply  to  Bralntree  of  a  21,450 
KW  entitlement  of  System  Power — ^Unre- 
served capacity,  together  with  related 
energy  during  the  period  commencing  on 
April  1,  1976,  and  extending  until  the 
earlier  to  occur  of  (1)  the  commercial 
operation  date  of  Braintree's  combined- 
cycle  imit  now  under  construction  In 
Bralntree.  Massachusetts  or  (2)  March 
31, 1977.  Said  term  may  be  extended  from 
month  to  month.  "System  Power — Unre- 
served" Is  electric  power  supplied  by 
NEPCO  without  specification  as  to  the 
source  of  generation,  without  reserves, 
and  various  percentages  which  are  made 
available  f  ch-  delivery  only  at  such  times 
as,  and  to  the  extent  that,  specified 
NEPCO  generating  units  are  generating 
power  aa  line  at  available  for  such  goi- 
eratlon. 


NEPCO  requests  waiver  of  the  notice 
requiranent  so  as  to  permit  the  Power 
Contract  to  become  effective  as  of  April  1, 
1976  In  accordance  with  Its  terms. 

Any  person  desiring  to  l>e  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street.  NE.,  Washington,  D.C.  20426.  in 
accordance  with  8|  1-8  and  1.10  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (18  CFR  1.8,  1.10) .  All  such  peti- 
tions or  protests  should  be  filed  <m  or 
before  February  4,  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  iServe  to  make  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  ta  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

Kenneth  F.  Plumb. 
Secretary. 

IFR  Doc  77-2444  Piled  l-25-T7;8:46  am] 


I  Docket  N06.  El-7e3«  and  B-7S47) 

PUBLIC  SERVICE  COMPANY  OF 
INDIANA,  INC. 

Extension  of  Time 

January  18.  1977. 

In  the  matter  of  Public  Service  Com- 
pany of  Indiana,  Inc.,  Southern  Indiana 
Gas  and  Electric  Company  and  Public 
Service  CcHnpany  of  Indiana.  Inc. 

On  January  7,  1977.  the  City  of  Hunt- 
ingburg,  Indiana,  filed  a  motion  to  ex- 
tend the  date  tos  filing  comments,  as  set 
by  Commission's  notice  Issued  January  4, 
1977,  on  the  "Motk>n  to  Reaffirm  and 
Ratify  the  Commlssirai's  Prior  Findings 
and  Order  and  Terminate  Proceedings", 
filed  December  1,  1976,  by  Public  Service 
Omnpany  of  Indiana.  Inc.,  and  Southern 
Indiana  Gas  and  Electric  Company,  In 
the  above-designated  proceedings.  The 
motion  states  tfaat  parties  to  the  pro- 
ceeding have  no  obJeetkxL 

Upon  ccmslderatlon,  notice  Is  hereby 
given  that  the  date  for  flUng  protests 
and  petitions  to  Intervene  Is  ext^ided 
to  and  including  January  31, 1977. 

Lois  D.  Cashxll. 
Actino  Secretary. 

IFR  Dor .77-2438  PUed  1-36-77:8:46  am] 


(Docket  No.  EBT7-1381 
SOUTHERN  CALirORNIA  EDISON  CO. 

Filing  of  Inrtiat  Rate  Schedule  and  Request 
for  Waiver 

January  18,  1977. 

Take  notice  that  Southern  California 
Edison  Company  (Edison) ,  on  January  7, 
1977.  tendoed  for  filing  a  December  7, 
1976,  Agreement  with  the  San  Diego  Gas 
and  Electric  Company  providing  for  the 
transmission  by  Edison  on  an  Interrup- 
tible  basis  of  power  purchased  on  a  n<m- 
firm  basis  by  Scui  Diego  from  two  sep- 
arate sources.  Edison  wfU  charge  San 
Diego  for  transmlssi<xi,  dispatching,  and 
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scheduling  services,  and  for  losses  in  de- 
livery of  such  non-firm  energy. 

Edison  states  that  San  Diego  requests 
that  service  be  initiated  at  the  earliest 
possible  date  under  this  Agreement,  and 
for  that  reason  Edison  requests  that  the 
notice  provisions  of  the  Commission's 
regulations  be  waived  and  the  filing  be 
permitted  to  become  effective  no  later 
than  January  31, 1977. 

Copies  of  this  filing  were  served  upon 
San  Diego  Gas  and  Electric  Company 
and  the  Public  Utilities  Commission  of 
the  State  of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a  pe- 
tition to  intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426.  in  accordance  with  §5  1-8  and  1.10 
of  the  Commission's  rules  of  practice  and 
procedure  (18  CPR  1.8.  1.10).  All  such 
{jbtKlons  or  protests  should  be  filed  on  or 
before  January  31.  1977.  Protests  will  be 
considered  by  the  .Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testanta  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  ptu-ty  must 
file  a  petition  to  Intervene.  Copies  of  this 
application  are  on  file  with  the  Commis- 
sion and  are  available  for  public  in- 
spection. 

Kenneth  F.  Plumb, 
Secretary. 

|PB  Doc.77-2448  Ptled  l-2S-77;8:46  lunl 
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[Docket  No.  ER77-1491 

SOUTHERN  CALIFORNIA  EDISON  CO. 

Tariff  Change 

Jaitoart  18,  1977. 

Take  notice  that  Southern  California 
Edison  Company  (Edison)  on  January  12, 
1977  tendered  for  filing  a  change  of  rate 
of  Interruptlble  transmission  services 
tinder  the  provisions  of  Edison's  agree- 
ment with  the  City  of  Riverside  as  em- 
bodied In  Rate  Schedule  PPC  No.  84.  The 
new  rate  for  thes^a^rvlceB  effective  on 
January  13,  197T:  which  requires  waiver 
of  the  notice  requirements,  Is  1.31  mills 
per  kilowatt-hour.  This  Is  an  Increase  of 
.02  mills  per  kilowatt  hour.  Said  filing  Is 
in  accordsmce  with  terms  of  the  agree- 
ment stating  that  whenever  the  Califor- 
nia Public  UtlHties  Commission  (CPUC) 
finds  a  new  overall  rate  of  return  on  re- 
tall  operaticms  to  be  reasonable  for  Edi- 
son •  •  •  the  rate  for  interruptlble 
transmission  service  shall  be  adjusted 
based  on  said  new  rate  of  return.  Said 
new  rate  of  return  was  authorized  in 
CPCC  Decision  86794. 

The  Company  states  that  copies  of  this 
filing  were  served  upon  the  CJity  of  River- 
side, California,  and  the  Public  Utilities 
Commission  of  the  State  of  (California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Power  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426.  in  accordance  with  S3  1-8  and  1.10 
of  the  Commission's  rules  of  practice  and 
procedure  (18  CPR  1.8, 1.10) .  All  such  pe- 
titions or  protests  should  be  filed  on  or 


before  February  3,  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
taken,  but  will  not  serve  tO"  make  pro- 
testants  parties  to  the  proceeding.  Any 
persons  wishing  to  become  a  party  milst 
file  a  petition  to  intervene.  Copies  of  this 
application  are  on  file  with  the  Commis- 
sion and  are  available  for  public  inspec- 
tion. 

Kenneth  P.  Plttmb, 
Secretary. 

|FB  Doc.77-2450  FUed  1-25-77:8:45  am] 


[Docket  No.  ER77-1501 

SOUTHERN  CALIFORNIA  EDISON  CO. 

^  Tariff  Change  I 

January  18, 1977. 

Take  notice  that  Southern  California 
Edison  Company  (Edison)  on  January 
12,  1977  tendered  for  filing  a  change  ot 
rate  for  interruptlble  transmission  serv- 
ices tmder  the  provisions  of  Edison's 
agreement  with  the  City  of  Anaheim  as 
embodied  in  Rate  Schedule  PPC  No.  83. 
The  new  rate  for  these  services  efTec- 
tlve  on  January  13.  1977,  which  requires 
waiver  of  the  notice  requirements,  is 
1.24  mills  per  kilowatthour.  This  Is  an 
Increase  of  .02  mills  per  kilowatthour. 
Said  filing  is  in  accordance  with  terms  ot 
ttie  agreement  stating  that  whenever  the 
California  Public  Utilities  Commission 
(CPUC)  finds  a  new  overall  rate  of  re- 
turn on  retail  operations  to  be  reasons- 
able  for  Edison  .  .  .  the  rate  for  inter- 
ruptlble transmission  service  shall  be  ad- 
justed based  on  said  new  rate  of  return. 
Said  new  rate  of  return  was  authorized 
In  CPUC  Decision  86794. 

The  Company  states  that  copies  of  this 
filing  were  served  upon  the  City  of  Ana- 
heim. California,  and  the  Public  UtiUties 
Commission  of  the  State  of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  Intervene  or  protest  with  trie 
Federal  Power  Commission.  825  North 
Capital  N.E.,  Washington,  DC.  20426,  to 
accordance  with  5i  1-8  and  1.10  of  the 
Commission's  rules  of  practice  and  proce- 
dure (18  CPR  1.8,  1.10)  All  such  petitions 
or  protests  should  be  filed  on  or  before 
February  3,  1977.  Protests  will  be  con- 
sidered by  the  Ccanmission  in  determin- 
ing the  appropriate  action  to  be  taken, 
but  will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.;  Copies  of  this  ap- 
plication are  on  file  with  the  Commission 
and  are  available  for  public  Inspection. 

""^  Kenneth  F.  Plumb, 

*"  Secretary. 

[FR  Doc.77-2442  Piled  1-25-77:8:45  ami 


[Docket  No.  CP77-1271 

TENNESSEE  GAS  PIPELINE  CO.  AND 
EAST  TENNESSEE  NATURAL  GAS  Ca 

Application 

January  21, 1977. 
Take  notice  that  on  January  18,  1977, 
Tennessee  Gas  Pipeline  Company,  a  Divi- 


sion of  Tenneco  Inc.  (Tennessee),  P.O. 
Box  2511.  Houston.  Texas  77001.  and 
E£ist  Tennessee  Natural  Gas  Company 
(East  Tennessee) .  P.O.  Box  10245,  Knox- 
ville,  Tennessee  37919,  filed  in  Docket  No. 
CP77-127  a  Joint  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
and  §  2.79  of  the  Commission's  general 
policy  and  interpretations  (18  CPR  2.79) , 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the  transpor- 
tation of  natural  gas  on  an  interruptlble 
basis  for  a  limited  term  of  two  years  on 
behalf  of  Briggs  Division  of  the  Celotex 
Corporation  (Briggs),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  proposes  to  transport  up 
to  850  Mcf  of  natural  gas  per  days  plus 
volumes  for  its  fuel  and  use  require- 
ments from  its  Main  Line  Valve  702  plus 
1.95  miles  located  in  Desoto  Ptu-ish, 
Louisiana,  to  East  Tennessee  for  the  ac- 
count of  Briggs  at  its  existing  Greenbrier 
Sales  No.  2  Delivery  Point  in  Robertson 
County.  Tennessee  (Greenbrier).  East 
Tennessee  proposes  to  transport  su(;h 
gas.  up  to  850  Mcf  per  day  less  reductions 
of  volumes  used  for  fuel  and  use  require- 
ments for  the  account  of  Briggs  of  Knox- 
ville  Utilities  Board  (KUB) .  Such  gas.  it 
is  stated,  would  be  transported  and  de- 
livered by  KUB  to  Briggs  for  its  plant 
located  in  Knoxville,  Tennessee. 

It  is  stated  that  Briggs  proposes  to  pur- 
chase such  natural  gas  from  ENERCO 
Exploration  and  Management  Co.  (EN 
ERCX))  from  the  latter's  production 
areas  in  northern  Louisiana  for  $1.40  per 
million  Btu's  in  order  to  offset  curtail- 
ments presently  being  imposed  on  it  by 
KUB.  Tennessee  states  that  ENERCO 
would  construct,  at  its  sole  cost,  the 
necessary  meter  station  and  intercon- 
nection with  Teimessee's  existing  pipe- 
line at  Tennessee's  Main  Line  Valve  702 
plus  1.95  miles. 

It  is  further  stated  that  Briggs  would 
pay  Tennessee  each  month  for  transpor- 
tation service:  (1)  A  demand  charge 
to  be  determined  by  multiplying  $1.27  by 
the  maximum  dally  quantity,  less  any 
demand  charge  credit  provided  therein, 
if  applicable:  and  (2)  a  volume  charge 
equjil  to  17.01  cents  per  Mcf  multiplied  by 
(a)  the  total  of  the  daily  volumes  deliv- 
ered during  such  month  or  (b)  the 
number  of  days  in  said  month  multiplied 
by  66%  percent  of  the  maximum  daily 
quantity,  Whichever  is  greater,  less  any 
applicable  armual  minimum  bill  credit  as 
provided  therein.  Further,  it  is  stated 
that  Tennessee  would  receive  3.28  per- 
cent of  the  daily  volume  transported  for 
fuel  and  use  requirements.  It  is  also 
stated  that  Briggs  would  pay  East  Ten- 
nessee each  month  for  transportation 
service  a  charge  to  be  determined  by  mul- 
tiplying the  rate  of  20.74  cents  per  Mcf 
by  the  volume  of  natural  gas  actually 
transported  and  delivered  by  East  Ten- 
nessee for  the  accoimt  of  Briggs,  and 
East  Tennessee  would  retain  0.72  percent 
of  the  volume  delivered  for  fuel  and  us* 
requirements. 

Briggs  states  that  the  gas  to  be  trans- 
ported would  be  for  Priority  2  Indus- 
trial uses  at  its  Knoxville.  Tennessee, 
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plant  where  Briggs  manufactures  porce- 
lain enamd  fixtures,  and  tmy  slowdown 
due  to  failure  to  offset  recent  curtail- 
ments would  result  in  the  layoff  of  some 
200  employees. 

Teimessee  and  East  Tennessee  state 
that  they  did  not  consider  the  subject 
natural  gas  supply  to  be  available  for 
purchase  because  ENERCO  has  stated 
that  it  would  seU  the  gas  to  one  of  the 
Intrastate  purchasers  which  has  made 
an  offer  if  the  present  arrangements  are 
not  approved. 

It  is  stated  that  Tennessee  and  East 
Tennessee  anticipate  having  capacity 
available  to  perform  the  subject  trans- 
portation service  because  of  curtailments 
resulting  frtma  a  supply  deficiency  on 
their  respective  systems.  — 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
ary 4,  1977,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426.  a 
petition  to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  rules  of  practice  and  proce- 
dure (18  CPR  1.8  or  1.10)  and  the  r^u- 
latlons  under  the  Natural  Gas  Act  (18 
CPR  157.10) .  All  protests  filed  with  the 
Commission  will  be  considered  by.  it  in 
determining  the  apprwrlate  action  to  be 
taken  but  will  not  serve  to  make  the  pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the  Com- 
mission's rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed- 
eral Power  Commission  by  sections  7  and 
15  of  the  Natural  Gas  Act,  and  the  Com- 
mission's rules  of  practice  and  procedure, 
a  hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  cer- 
tificate is  required  by  the  public  con- 
venience and  necessity.  If  a  petition  for 
leave  to  intervene  Is  timely  filed,  or  if 
the  Commission  on  its  own  motion  be- 
lieves that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicant  to  api>ear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc  77-2415  Piled  1-25-77:8:45  am] 


[Docket   No.   RP71-11    (PGA77-3):    RP76-99 
(non-corusoUdated)  ] 

TENNESSEE  NATURAL  GAS  LINES.  INC. 

Proposed  Rate  Change  Under  Tariff  Rate 
Adjustment  Provisions 

January  14,  1977. 
Take  notice  that  on  January  4,  1977, 
Tennessee  Natural  Gas  Lines,  Inc.  ("Ten- 


nessee Natural")  tendered  for  filing  pro- 
posed changes  to  First  Revised  Volume 
No.  1  of  Its  K^3  Gas  Tariff  to  be  effective 
on  February  1,  1977,  consisting  of  the 
foUowing  revised  tariff  sheets: 

Tweatletli  Revised  Sheet  No.  PGA-1, 
Fifteenth  Revised  Sheet  No.  PGA-2.  and 
Third  Revised  Sheet  No.  4-A. 

Tennessee  Natural  states  that  the  pur- 
pose of  the  instant  filing  is  to  make  a 
PGA  rate  adjustment  pursuant  to  the 
purchased  gas  adjustment  provisions  of 
Rate  Schedule  G-1  and  SWS-1  of  its 
FPC  Gas  Tariff  to  reflect  a  rate  change 
of  its  sole  supplier,  Tennessee  Gas  Pipe- 
line Company,  a  Division  of  Tenneco  Inc. 
("Tennessee  Gas'),  proposed  to  become 
effective  on  February  1,  1977,  pursuant 
to  such  supplier's  motion  to  make  rates 
effective  filed  on  December  20.  1976  in  its 
general  rate  increase  proceeding  at 
Docket  No.  RP76-137. 

Teimessee  Natural  further  advises  the 
Commission  that  it  has  discovered  that, 
although  the  same  has  operated  correctly 
in  the  past,  in  the  future  due  to  changed 
circumstances  the  PGA  provisions  of  its 
tariff  as  applied  to  its  SWS-1  Rate 
Schedule  (for  service  from  its  LNG  stor- 
age facility)  may  result  in  Tennessee 
Natural  recovering  rate  changes  of  its 
supplier  on  a  time  period  basis  different 
than  the  Commission  may  have  in- 
tended; that  if  such  is  the  case,  the  PGA 
provisions  of  its  tariff  as  applied  to  its 
SWS-1  Rate  Schedule  will  have  to  be 
chaxiged  and  that  the  same  will  be  com- 
plex and  will  require  time  sind  study  to 
work  out  Tennessee  Natural  states  its 
belief  that  the  iH^per  forum  for  woriung 
out  such  problems,  if  any,  would  be  its 
general  rate  proceeding  in  Docket  No. 
RP76-99.  Tennessee  Natural  states  that, 
in  the  meantime,  it  voluntarily  agrees 
that  It  will  collect  the  PGA  increase  in 
the  commodity  component  of  its  SWS-1 
Rate  Schedule  (Sheet  No.  PGA-2 
tendered  for  filing)  subject  to  refund  and 
will  refund  back  to  the  effective  date 
thereof  any  amounts  collected  there- 
under in  excess  of  the  rates  it  would 
have  collected  under  any  revised  PGA 
clause  applicable  to  Its  SWS-1  rate 
schedule  which  may  finally  be  approved. 

Tennessee  Natural  states  that  copies 
of  the  filing  have  been  mailed  to  its 
jurisdictlcmal  custc«ner  and  the  affected 
state  regulatory  commission. 

Any  x)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Power  Commission.  825  N.  Capitol  Street, 
Washington.  D.C.  20426,  in  accordance 
with  J§  1.8  and  1.10  of  the  Commission's 
rules  of  practice  and  procedure  (18  CPR 
1.8,  1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  28, 
1977. 

Protests  will  be  considered  by  the  Com- 
mission in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the  proceed- 
ing. Any  person  wishing  to  become  a 
I>arty  must  file  a  petltlcm  to  Intervene. 
This  notice  does  not  i>rovWe  for  consoli- 
dation of  the  captioned  proceedings  and 


any  partj  desiring  to  protest  or  Intervene 
tn  either  proceeding  should  file  separately 
In  either  docket.  Copies  X3if  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb. 
Secretary 

[FR  Doc  77  2418  Piled  1-25-77:8:45  anil 
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1  Docket  No.  CP77-125I 

TEXAS  GAS  TRANSMISSION  CORP. 
Application 

January  21,  1977. 

Take  notice  that  on  January  18,  1977. 
Texas  Gas  Transmission  Corporation, 
3800  Prederica  Street,  Owensboro.^en- 
tucky  42301  (Apfdlcant)  filed  In  Docket 
No.  CP77-125  an  ar>pUcation  pursuant 
to  section  7(c)  of  the  Natural  Gasket 
for  a  certificate  of  public  convenl«Vpe 
and  necessity  authcNizing  for  a 
ten  years  the  transpcMtatlon  of  up 
3.750  Mcf  of  natural  gas  per  day 
interruptlble  bsisls  for  General 
Company  (GE)  to  be  used  for 
2  and  3  requirements  in  GE's 
Louisville,  Kentucky,  Blooi 
diana,  and  Columbia,  Bfaryland,  all  as 
more  fully  set  forth  In  the  application 
which  is  on  file  with  the  Commission  and 
open  to  public  Inspection. 

Applicant  proposes  to  transport  na- 
tural gas  for  GE  pursuant  to  an  agree- 
ment dated  January  6,  1977,  between 
Applicant  and  GE.  It  is  stated  that  Ap-  - 
pUcant  would  receive  the  volumes  of  gas 
to  be  transported  from  Natural  Gas  Pipe- 
line Company  of  America  (Natural) 
through  existing  facilities  at  the  tailgate 
of  Texaco's  Henry  plant  and  redeliver, 
for  the  account  of  GE.  up  to  2,000  Mcf 
of  gas  per  day  to  Louisville  Gas  and  Elec- 
tric Comrfehy  (LG&P),  up  to  250  Mcf 
of  gas  per  day  to  Indiana  Gas  Company, 
Inc.  (Indiana  Gas) ,  and  up  to  1.500  Mcf 
of  gas  per  day  to  Columbia  Gulf  Trans- 
mission C<Hnp€iny  (Ccdumbia  Gulf).  It 
is  further  stated  that  the  gas  would  be 
delivered  to  LG&E  and  Indiana  Gas  at 
existing  points  of  delivery  and  to  Colum- 
bia Gulf  by  a  dispatching  arrangement 
with  Texaco's  Henry  plant.  It  is  indicat- 
ed that  deliveries  to  Ccdumbia  Gulf  are 
contingent  upon  the  c<«tinuation  of  the 
dispatching  arrangement  with  Texaco's 
Henry  plant. 

It  is  stated  that  the  gas  to  be  trans- 
ported would  be  produced  from  the  Blue 
Buck  Field,  Cameron  Parish,  Louisiana. 
It  is  stated  that  GE  has  signed  an  option 
agreement  with  Texas  (Trude,  Inc. 
(Texas  Crude) ,  and  other  owners,  under 
which  GE  has  acqiUred  the  option  to 
purchase  in  place  reserves  located  in  the 
Blue  Buck  Field.  It  is  indicated  that 
Texas  Crude  would  sell  the  gas  to  an 
Intrastate  customer  tf  GE  does  not  buy 
the  gas. 

Applicant  states  that  It  would  collect 
an  Initial  charge  of  20.68  cents  per  Mat 
for  volumes  delivered  to  LOfcE  axid  21 J3 
cents  per  Mcf  for  volumes  ddivered  to 
Indiana  Gas.  Applicant  further  states 
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that  no  rate  would  be  charged  for  vol- 
lunes  delivered  to  Coliunbla  Qulf .  Appli- 
cant fiirther  states  that  it  would  retain 
a  volume  equsd  to  8.6  percent  of  the  vol- 
umes delivered  to  LG&E  and  a  volume 
equal  to  9.1  percent  of  the  volumes  deliv- 
ered to  Indiana  Gas.  It  is  said  that  no 
voliunes  will  be  retained  for  gas  delivered 
to  Columbia  Gulf.  It  is  stated  that  the 
retained  volumes  would  be  utilized  as 
makeup  for  compressor  fuel  and  line 
loss,  which  percentages  were  calculated 
on  an  incremental  basis  for  pipeline 
throughout  to  and  within  the  rate  zones 
In  which  the  deliveries  would  be  made. 

Applicant  states  that  no  new  facilities 
would  be  constructed. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
•17  4.  1977,  file  with  the  Federal  Power 
Oommlssion,  Washington,  D.C.  20426.  a 
petition  to  Intervene  or  a  protest  in  ac- 
cortuince  with  the  requirements  of  the 
Oommlsslon's  rules  of  practice  and  pro- 
eedxire  (18  CPR  1.8  or  l.lO)  and  the  reg- 
ulations under  the  Natural  Gas  Act  (18 
CFR  157.10) .  All  protests  filed  with  the 
Onunlssion  will  be  considered  by  it  in 
defcerminlng  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
.  party  in  any  hearing  therein  must  file 
a  petition  to  Intervene  In  accordance 
with  the  Commission's  rules. 

Take  further  notice  that,  pursutmt  to 
the  authority  contained  In  and  subject 
to  the  jurisdiction  conferred  upon  the 
Mderal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  practice  and  pro- 
cedure, a  hearing  will  be  held  without 
further  notice  before  the  Commission 
OD  this  application  if  no  petition  to  In- 
teryene  is  filed  within  the  time  required 
herein,  tf  the  Commission  on  Its  own  re- 
view of  the  matter  finds  that  a  grant  of 
the  certificate  Js  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  Intervene  is  timely  filed,  or 
if  the  Commission  on  Its  own  motion  be- 
lieves that  a  formal  hearing  Is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  It  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kennith  p.  Plumb, 
Secretary. 

(PR  Doc.  77-2413  Filed  l-25-77;8:45  »m] 


NOTICES 


ruary  1,  1977.  Transco  states  that  this 
revised  tariff  sheet  provides  for  an  In- 
crease from  14.39%  to  15.73%  In  the 
percentage  applicable  to  return  and  in- 
come taxes  on  Gasco's  rate  base.  This 
percentage  Increase  is  occasioned  by  a 
rate  increase  fllins  to  be  placed  into  ef- 
fect by  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  in  Docket  No. 
RP76-136  on  February  1,  1977,  subject 
to  refund. 

Under  the  terms  of  Gasco's  approved 
tariff,  the  percenta«re  applicable  to  re- 
turn and  income  taxes  on  Gasco's  rate 
base  is  14.39%  or  such  other  percentage 
applicable  to  return  and  income  taxes 
which  is  reflected  in  any  rate  filing  of 
Transco;  provided,  however,  that  if  such 
other  percentage  is  reflected  in  a  rate 
filing  of  Transco  under  which  revenues 
are  being  collected  subject  to  refund, 
Gasco  shall  make  such  refunds  and  ad- 
justments as  may  be  required  based 
upon  the  final  determination  by  the  Fed- 
eral Power  Commissicai  of  such  percent- 
age for  Transco. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  Transco  and, 
for  information  puriMses,  to  each  of 
Transco 's  customers  and  interested  State 
Commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  Intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  NE.,  WashingtMi.  D.C.  20426,  in 
accordance  with  Sections  1.8  and  1.10 
of  the  Ctommissirai's  rules  of  practice  and 
procedure  (18  CFR  1.8.  1.10).  All  such 
petitions  or  protests  should  be  filed  on  or 
before  January  28.  1977.  Protests  will  be 
considered  by  the  Commission  in  deter- 
mining the  appropriate  action  to  be 
takffla.  but  will  not  serve  to  make  Pro- 
testants parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  mus^ 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

KZKNETH  F.  PLITMB,  j 

Secretary. 
IFR  Doc.77-2440  Piled  1-25-77; 8: 45  am] 


(Docket  No.  RP77-251 

transcx/gas  supply  CO. 

(Tariff  Filing 
JaKUAry  17,  1977. 
Take  notice  that  Transco  Gas  Supply 
Oompany  (Gasco)  on  December  30, 1976, 
aa  oorrected  on  January  6, 1977.  tendered 
for  flitng  First  Revised  Sheet  No.  106  to 
Its  W\;  Gas  Tariff.  Original  Volume  No.  2 
with  the  proposed  effective  date  of  Peb- 


(Do<*©t  No.  RP77-a61 

TRANSCONTINENTAL  GAS  PIPE  LINE 
CORP. 

Tariff  Filing 

January  14,  1977. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
December  30,  1976,  tendered  for  filing 
certain  revised  tariff  sheet?  to  its  FPC 
Gas  Tariff  Original  Volume  No.  2. 

Transco  states  that  these  tariff  sheets 
provide  for  an  increase  in  the  rates 
charged  for  the  Interruptible  transporta- 
tion service  rendered  by  Transco.  The 
proposed  effective  date  of  such  Increased 
rates  is  January  31,  1977,  and  it  is  re- 
quested that  the  CcHnmissicoi  suspend  the 
use  of  such  tariff  sheets  for  one  (1)  day 
and  provide  that  the  sheets  become  effec- 
tive February  1,  1977,  subject  to  refund 
pending  the  outcome  of  the  proceeding  s 
in  Docket  No.  RP76-136. 


Transco  also  states  that  Its  general 
rate  Increase  filed  in  the  above  refer- 
enced docket  on  July  30,  1976,  was  sus- 
pended until  February  1,  1977.  In  that 
docket  Transco  did  not  propose  an  In- 
crease for  Interruptible  transportation 
service  since  it  beUeved  that  the  present 
rates  were  sufficient  to  cover  the  proper 
share  of  Transco's  cost  of  service.  How- 
ever, the  staff  of  the  Commission  in  sub- 
mitting its  top  sheets  in  Docket  No. 
RP76-136  allocated  greater  costs  to  in- 
terruptible service  than  would  be  pro- 
vided under  existing  rates.  Transco,  in 
order  that  its  rates  be  compensatory  in 
the  event  the  allocation  methods  uti- 
lized by  the  Staff  are  f  oimd  to  be  proper, 
further  states  that  it  has  developed  rates 
for  interruptible  transportation  service 
utilizing  the  method  of  cost  allocation  as 
Staff  in  its  top  sheets. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  ot  the 
customers  receiving  service  imder  the 
affected  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  Intervene  or  protest  with  the  PWeral 
Power  Commission.  825  North  Oapltol 
Street,  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  99  1-8  and  1.10  of  the 
Commission's  rules  of  practice  suid  pro- 
cedure (18  C7PR  1.8,  1.10) .  All  such  peti- 
tions or  protests  should  be  filed  on  or 
before  January  28,  1977.  Protests  will  be 
considered  by  the  CJommisslon  in  deter- 
mining the  appropriate  action  to  be  tak- 
en, but  will  not  serve  to  make  protes- 
tants  parties  to  the  proceeding.  Any  per- 
son wishing  to  bec(Kne  a  party  must  file 
a  petition  to  Intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Pltjub, 
Secretary. 

[PR  Doc.77-2419  Piled  l-25-77;8:45  am] 

FEDERAL  RESERVE  SYSTEM 

MARSHALL  &  ILSLEY  CORP. 

Acquisition  of  Bank 

Marshall  &  Ilsley  Corixjration,  Mil- 
waukee, Wisconsin,  has  applied  for  the 
Board's  approval  under  section  3(a)(3) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)  (3) )  to  acquire  80  percent 
or  more  of  the  voting  shares  of  Pox 
Heights  State  Bank.  Green  Bay,  Wiscon- 
sin. The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C.  1842 
(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or, 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of  (3ov- 
emors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551,  to  be  received 
not  later  than  February  17,  1977. 

Board   of  <3ovemors  of  the  Federal 
Reserve  System,  January  19,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

(PR  Doc.77-2456  Piled  l-25-77;8:45  am] 
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SPENCER  FINANCIAL  CORP. 
Fotmation  of  Bank  HokHng  Company 

Spencer  Financial  CorpcNratbm.  Spen- 
cer, Iowa,  has  applied  for  the  Board's 
Kppnml  tmder  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  n.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  through  acqulsItlMi  of  66.44 
per  cent  or  more  of  the  voting  shares  of 
Spencer  National  Bank,  Spencer.  Iowa. 
The  factors  that  are  considered  in  acting 
oa  the  application  are  set  forth  in  sec- 
tion 3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  (Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  In  writ- 
ing to  the  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  Wash- 
ington. D.C.  20551  to  be  received  no  later 
than  February  14. 1977. 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  18.  1977. 

Griffith  L.  Garwood. 
Deputy  Secretary  of  the  Board. 

(PR  Doc.77-2457  PUed  1-25-77:8:45  am] 


SPENCER  NATIONAL  BANK  TRUST 
Acquisition  of  Bank 

Spencer  National  Bank  Trust,  Spencer, 
Iowa,  h&s  applied  for  the  Board's  ap- 
proval imder  section  3(a)  (3)  of  the  Bank 
Holding  Company  Act  (12  UJ3.C.  1842(a) 
(3) )  to  acquire  75.94  per  cent  of  the  vot- 
ing shares  of  Spencer  Financial  Corpora- 
tion, Spencer,  Iowa.  The  factors  that  are 
considered  In  acting  on  the  application 
are  set  forth  in  section  3  (c)  of  the  Act 
(12U.S.C.  1842(c)). 

The  applicatkm  may  be  Inspected  at 
the  offices  of  the  Board  of  GovemM^  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in  writ- 
ing to  the  Secretary.  Board  ot  Governors 
of  the  Federal  Reserve  System,  Wash- 
ington, D.C.  20551,  to  be  received  not 
later  than  February  14.  1977. 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  18.  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[PR  Doc.77-2458  PUed  1-25-77;  8: 46  am] 

DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 

Public  Health  Service 

NATIONAL  IMMUNIZATION:  POLICY 
WORK  GROUPS 

Meetings 

Notice  Is  hereby  given  that  as  a  follow- 
up  to  a  public  meeting  on  National  Im- 
munization Policy  held  November  12,  13. 
and  14,  1976,  the  Assistant  Secretary  for 
Health,  Department  of  Health,  Educa- 
tion, and  Welfare,  has  entered  into  a 
contract  with  JRB  Associates,  Inc.,  8400 
Westpark  Drive.  McLean.  Virginia,  to 
establish  and  coordinate  the  activities  of 


six  Work  C&vups  with  membership  from 
outside  the  Federal  government  Sach 
group  is  charged  with  dev^oplng  a  set 
of  recommendations  to  be  used  by  the 
Public  Health  Service  In  devdophv  na- 
tional policy  relative  to  tmmimlzatlon. 
Meetings  of  these  Work  Groups  are  open 
to  the  public. 

The  areas  of  concern  of  the  six  Woric 
Groups  and  tentative  schedules  of  meet- 
ings are  as  follows : 

Nattonal  Immunization  Polict 

January  25-26,  Sheraton  O'Hare,  Rosemont. 

minols. 
Peljruary  21-22.  Sheraton  Motor  Inn-Airport, 

Romulus,  Mich. 

Consent 

February  11,  February  25.  Key  Bridge  Mar- 
riott, Arlington,  Virginia. 

T.TAwn.rTT 

Januaty  31,  Pebruary  13-14,  Pebruary  28, 
Crystal  City  Marriott,  Arlington,  Virginia. 

Health  Information  and  Public  Awarxness 

Pebruary  12-lS.  SheratMi  Motor  Hotel,  New 
Orleans,  Louisiana,  March  1-2  (Washing- 
ton, D.C.  metropoUtan  area). 

Research  and  Development 

Pebruary  5-e,  Shamrock  Hilton,  Houston. 
Texas. 

Production  and  Supplt 

(Meeting  In  conjunction  with  the  Research 
and  Development  group)  February  5-S, 
Shamrock  HUton.  Houston.  Texas. 

Policy  recommendations  developed  by 
the  Work  Groups  will  be  available  after 
March  15,  1977,  and  may  be  obtained 
from  Ms.  Marie  (Curtis  (see  below) . 

The  schedule  of  meetings  is  tentative; 
time  and  place  of  meetings  may  be  con- 
firmed by  contacting  Ms.  Marie  CTurtls, 
JRB  Associates,  Inc..  McLean,  Virginia, 
(703)  821-4666. 

Charles  U.  Lowe. 
Special  Assistant  for 
Child  Health  Affairs. 

(PR  DOC.77-24S4  Filed  1-25-77;  8:45  ami 


PUBLIC  HEALTH  SERVICE  REGIONAL 
OFFICES 

Statement  of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  HD,  Chapter  HD,  of  the  State- 
ment of  Organization,  Functions,  and 
Delegations  of  Authority  of  the  Depart- 
ment of  Health,  Education,  and  Welfare 
entitled  Public  Health  Service  (PHS) 
Regional  Offices  (39  PR  1468,  January  9, 
1974,  as  amended  by  42  PR  2123,  Janu- 
ary 10,  1977)  is  amended  to  reflect  the 
transfer  of  the  alcoholism,  drug  abuse, 
and  mental  health  functions  from  the 
Division  of  Health  Services  to  the  newly 
established  Division  of  Alcoholism,  Drug 
Abuse,  and  Mental  Health  in  Region  X. 

Section  HD-B,  Organization  and 
Functions,  Is  amended  by  deleting  the 
title  "Division  of  Alcoholism,  Drug 
Abuse,  and  Mental  Health"  (HD2T, 
HD7T,  HD8T,  HD9T)  and  substituting 
the  title  "Division  of  Alcoholism,  Drug 


Abuse,  and  Mental  Health"  (HD3T. 
HD7T.  HOeT.  HDOT.  HDXTJ.  "niere  la 
no  change  In  the  functloQal  statement 
for  this  division. 

Dated:  January  17,  1977. 

JORH  Ottika. 
Assistant  Secretary  for 
Administration  and  Management. 

[PR  Doc.77-2574  Piled  l-25-77;8:45  am] 


Office  of  the  Assistant  Secretary  for  Health 

HEALTH  PROFESSIONS  EDUCATIONAL 
ASSISTANCE 

Notice  of  Rulemaking  Procedures 

The  Health  Professions  Educational 
Assistance  Act  of  1976  (Pub.  L.  94-484 » 
enacted  on  October  12,  1976,  amends 
TlUe  vn  of  the  Public  Health  Service 
Act  to  revise  and  extend  programs  which 
provide  student  and  institutional  assist- 
ance for  training  in  the  health  and  allied 
health  professions;  and  assign  person- 
nel to  provide  health  services  in  health 
manpower  shortage  areas.  The  Depart- 
ment of  Health,  Education,  and  Welfare 
has  identified  the  need  to  develop  and 
publish  approximately  forty  (40)  sepa- 
rate Notices  of  Proposed  Rulemaking 
(NPRM)  and  approximately  forty  (40) 
Pinal  Rule  documents  no  later  than  Sep- 
tember 30. 1978  in  order  to  implement  the 
Act. 

The  Secretarj's  regulations  policy 
established  on  July  25.  1976.'  provides 
for  the  publication  of  Notk;es  of  Intent 
(NOIs)  in  addition  to  the  requlmnents 
for  pubUshlng  Notices  of  Proposed  Rule- 
making, and  Pinal  Rules,  in  order  to  in- 
crease the  opportunity  for  public  in- 
volvement early  in  the  rulemaking  proc- 
ess. This  same  policy  statement  also  pre- 
scribes a  45  day  comment  period  for 
Notices  of  Intent  and  Notices  of  Pro- 
posed Rulemaking  unless  a  lesser  period 
of  30  days  has  been  Justified  to  and  ap- 
proved by  the  Secretary. 

In  recognition  of  the  large  volume  of 
rulemaking  documents  required  under 
this  Act,  their  complexity,  and  the  rel- 
atively short  time  avallahle.  the  Secre- 
tary, after  careful  consideration,  has  per- 
mitted the  following  modifications  to  the 
Regulatory  Policy  of  July  25, 1976; ' 

1.  Authority  for  Issuing  Notices  of  In- 
tent has  been  delegated  to  the  Assistant 
Secretary  for  Health; 

2.  Notices  of  Intent  will  be  published 
covering  related  clusters  of  proposed 
rules,  rather  than  publishing  separate 
Notices  of  Intent  for  each  proposed  reg- 
ulation; and. 

3.  A  30-day  comment  period  has  been 
approved  for  Notices  of  Intent  and  No- 
tices of  Proposed  Rulemaking  for  imple- 
menting Sections  701  and  Section  783, 


» A  complete  text  of  the  Secretary's  Regu- 
lations PoUcy  of  Jnly  2&,  1078.  wa*  pubUahed 
in  the  Federal  RioiSTn.  oT  AQgUBt  17.  1976. 
(41  PR  34811-34813). 

*  These  modUleattoos  apply  only  to  Rule- 
making Procedxires  for  Begnlatlooa  pro- 
mulgated under  Pub.  L.  ' 
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Physicians  Assistants  and  Expanded 
Function  Dental  Auxiliaries,  and  Section 
332(b)  Health  Manpower  Shortage  Area 
Criteria. 

The  Secretary  has  concluded  that  these 
procedural  modifications  will  maintain 
the  Integrity  of  the  July  25.  1976  policy, 
particularly,  those  aspects  designed  to 


NOTICES 

allow  increased  opportunity  for  early 
public  involvement,  yet  allow  the  De- 
partment the  ability  to  promulgate  the 
required  rulemaking  documents  by  Sep- 
tember 30,  1978. 

A  list  of  the  approximate  publication 
dates  of  Notices  of  Intent  and  the  pro- 
gram topics  to  be  covered  within  each 
Notice,  is  provided  below: 


\ 


Subject 


Jan.  28.  107t) 


Authority  '• 


A88lstanc«  for  construction  of  teaching  facilities.. 
Llst«r  Hill  scholarship  program 


42  U.S.C.   293  sec.   720,   42   U.S.C.  2931 

sec.  726. 
42  UJ3.C.  294aa  sec.  769. 
Education  of  returning  U.S.  students  from  foreign     42  U.S.C.  295g-2  sec.  782. 

medical  schools. 
General  Internal  medicine  and  general  pediatrics. .     42  U.S.C.  295g-4  sec.  784. 

Medical  school  planning  costs 42  U.S.C.  295g-8  sec.  788(g) . 

New  medical  schools  emphasizing  family  medicine.     42  U.S.C.  295g-8  sec.  788(f) . 
Physicians  assistants 42    U.S.C.    292a    sec.    701,    42  •  U.S.C. 

295g-3  sec.  783. 
Expanded  function  dental  auxiliaries ^-^y. 42  U.S.C.  292a  sec.  701,  42  U.S.C.  295g-3 

sec.  783. 

Health  manpower  shortage  area  criteria -     42  UJ3.C.  254e,  sec.  332(b). 

Payment  for  tuition  and  other  educational  costs..     42  U.S.C.  292k,  sec.  711. 

Health  professions  data 42  U.S.C.  292h  sec.  708. 

Training  In  emergency  medicine— 42  U.S.C.  295f-€  sec.  789ia)    (enacted 

by  P.L.  94-573). 

Feb.  13,  7977 

Establishment  of  departments  of  family  medicine.  42  U.S.C.  295g  sec.  780. 

Area  health  education  centers 42  U.S.C.  295g-l  sec.  781. 

Dental  team  practice — -  42  U.S.C.295g-3  sec.  783(a)  (3) . 

Family  medicine  and  general  practice  of  dentistry.  42  UJ5.C.  295g-6  sec.  786. 

Educational  assistance  to  Individuals  from  disad-  42  U.S.C.  295g-7  sec.  787. 
vantaged  backgrounds. 

Start-up    assistance 42  U.S.C.  295g-a  sec.  788(a). 

Financial   distress 42  U.S.C.  295g-8  8eo.  788(b). 

Interdisciplinary    training 42  U.S.C  295g-8  sec.  788(c). 

Health  manpower  projects  and  programs 42  U.S.C.  295g-8sec.  788(d). 

h\  h.  sr,.  19Ti 

Health  professions  capitation  grants 42  U.S.C.  295f  sec.  770. 

Educational   assistance   to  disadvantaged   Individ-      42  U.S.C.  295h-7  sec.  798. 

uals  In  eJlled  health. 
AUled  health  special  projects  ^ants  and  contracts.      42  U.S.C.  295h-5  sec.  796. 
Special  projects  for  schools  of  public  health  and.     42  U.S.C.  295h-l  sec.  792. 

graduate  programs  in  health  administration. 
Grants  for  graduate  progranis  in  hi-alth  admtnls-      42  U.S.C.  295h  sec.  791. 

tratlon. 

Fi. h.  27,  Wfl 

National   Health   Service  Curp*   •..chol.'irshlps 42  U.S  C.  294t  sec.  751. 

Scholarships  for  fir.st  ycrtr  students  of  exceptional      42  U.S.C.  294z  sec.  758. 
financial  need. 

Scholarships  for  advanced  training  of  allied  health  42  U.S.C.  295h-6  sec.  748. 

personnel. 

Tralneeshlps    for    students    In    schools    of    public  42  U.S.C  294r  sec.  748. 

health. 

Tralneeshlps  for  students  In  graduate  programs  In  42  U.S.C  294s  sec.  749. 

bealth  administration.^ 

HFEA  student  loans ' 42  U.S.C.  294  sec.  740. 

Loan    repayment 42  U5.C.  294a  sec.  741. 

Insured  loans  to  health  professions  students 42  U.S.C.  294  sec.  727. 

Fci).  t8,  im 

National  Health  Service  Corps  program.. -     Subpart  n.  Part  C.  Title  HI:  90  Stat. 

,  2269;  42  U.S.C.  254.  sees.  331,  333,  334, 

335,  331(d). 
Sec.  753,  Subpart  IV,  Part  C,  Title  VII; 

90   Stat.   2279;    42   UJ3.C.   294v. 
Sec.  755.  Subpart  C,  Title  VH;  90  Stat. 
2279:  42  U.S.C.  2942. 


Comments  regarding  these  rulemaking 
procedures  or  inquiries  relative  to  the 
process  for  development  and  publication 
of  regulations  under  this  Notice  may  be 
directed  to  the  Office  of  the  Assistant 
Secretary  for  Health,  Director,  Office  of 
Program  Implementation,  Room  17A-55, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  .Maryland  20857;  telephone: 
301-443-2873. 

Dated;  January  18,  1977. 

Theodore  Cooper, 
Assistant  Secretary  for  Health . 

|FR  Doc  .77-2463  Filed  1-25-77;  8: 45  am  \ 


Private  practice  option  for  scholarship  recipients.. 


Special  grants  tor  former  corps  members  to  enter 
private  practice. 

>  AH  aeotlon  citations  refer  to  sections  of  the  Public  Health  Service  Act  as  amended  by 
Public  Law  9+-484. 


OfTice  of  the  Assistant  Secretary  for 
Health 

'NATIONAL  COMMISSION  FOR  PROTEC- 
TION OF  HUMAN  SUBJECTS  OF  BIO- 
MEDICAL AND  BEHAVIORAL  RESEARCH 

Meeting 

Notice  is  hereby  given  that  the  Na-  - 
iional  Commission  for  the  protection  of 
iHuman  Subjects  of  Biomedical  and  Be- 
havioral Research  will  meet  on  February 
11,  12  and  13,  1977,  in  Conference  Room 
16,  C  Wing,  Building  31,  National  Insti- 
Itutes  of  Health,  9000  Rockville  Pike,  Be- 
jthesda,  Maryland.  The  meeting  will  con- 
jvene  at  9:00  a.m.  each  day  and  will  be 
jgenerally  open  to  the  public,  subject  to 
the  limitations  of  available  space.  Topics 
identified  in  the  mandate  to  the  Com- 
mission  imder   the  Nationed   Research 
A^   (Public  Law  93-348).  as  amended, 
and  the  Health  Research  and  Health 
Services   Amendments   of    1978    (Public 
Law  94-278) ,  Including  the  identification 
of  ethical  principles  that  should  under- 
lie the  conduct  of  biomedical  and  be- 
havioral research  involving  human  sub- 
jects,   and   the   disclosure   of   research 
information,  will  be  die  agenda  for  this 
meeting. 

Written  materials  of  any  length' may 
be  submitted  to  the.  Commission  at  any 
time.  Requests  for  Information  should  be 
directed  to  Ms.  Anne  Ballard  (301-496- 
7776),  Room  125,  Westwood  Building, 
5333  Westbard  Avenue.  Bethesda,  Mary- 
land 20016. 

Dated;  January  17,  1977. 

Charles  U.  Lowe, 
Executive  Director,  National 
Commission  for  the  Protec- 
tion of  Human  Subjects  of 
Biom.edical  and  Behavioral 
Research. 

IFR  Doc .77-2573  FUed  1-25-77:8:45  am] 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

|NM  29647.  29648,  29649,  29650,  29651,  206.^2. 
29653,  29654.  and  29655] 

NEW  MEXICO 
Notice  of  Applications 

January  19,  1977. 
Notice  is  hereby  gfv«i  that  pursuant  to 
Section  28  of  the  Mineral  Leasing  Act 
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of  1920  (30  U.S.C.  185)  as  amended  by 
the  Act  of  November  16,  1973  (87  Stat, 
576) .  El  Paso  Natural  Gas  Company  has 
applied  for  nine  4y2-inch  natural  gas 
pipelmes  rights-of-way  across  the  fol- 
lowing lands : 

New  Mexico  Principal  Meridian.  New  Mexico 

T.  26N..  R.  12  W. 

Sec.  14,  SE'ANWVi; 
Sec.  34,  NEy4Ni:^. 
T.  28  N..  R.  12  W., 
Sec.  7.  lots  4  and  6: 
Sec.  17.  NW>4NWi/4: 

Sec.    18,    lot    1.   Si/2NE»4,   NEi4NE>4.   and 
t  swi^sEVi: 

Sec.  23,  NZ1/4SW14; 

Sec.  32.  WV2NWV4,  NE^NW»4. 
T.  27  N.,  R.  13  W., 

Sec.  35.  NEV4NE'4. 
T.  28  N.,  R.  13  W.. 

Sec.  12.  SEV4SE1/4. 

These  pipelines  will  convey  natural 
gas  across  2.136  miles  of  national  re- 
source lands  in  San  Juan  County,  New 
Mexico. 

The  purpose  of  this  notice  Is  to  inform 
the  public  that  the  Bureau  will  be  pro- 
ceeding with  consideration  whether  the 
applications  should  be  approved,  suid  if 
so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District  Man- 
ager, Bureau  of  Land  Management,  P.O. 
Box  6770,  Albuquerque,  New  Mexico 
87107. 

Fred  E.  Paoxlla, 
Chief,  Branch  of 
Lands  and  Minerals  Operations. 

[FR  Doc. 77-2480  Filed  1-25-77;  8: 45  am] 


ager.  Bureau  of  Land  Management,  P.O. 
Box  1397,  Roswell,  New  Mexico  88201. 

Fred  E.  Padilla, 
Chief,  Branch  of 
Lands  and  Minerals  Operations. 

IFR  Doc.77-2486  FUed  1-25-77:8:45  amj 


[NM  289911 

NEW  MEXICO 

Notice  of  Application 

Janxjaky  17, 1977. 
Notice  is  hereby  given  that,  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185),  as  amended  by 
the  Act  of  November  16,  1973  (87  Stat 
576),  The  Permian  Corporation  has  ap- 
plied for  a  water  plant  site  and  access 
road  right-of-way  across  the  following 
land: 

Ntw  Mexico  Principal  Meridian,  New 
Mexico 

T.  21  s.,  R.  27  E., 
Sec.  17,  NWV4SW>4; 
Sec.  18,  NEV4SW»4  andNViSBJi. 

The  water  plant  site  and  access  road 
will  be  used  in  connection  with  a  salt- 
water disposal  well  Mid  will  occupy  2.5 
acres  and  0.743  mile  of  naticxukl  resource 
land  in  Eddy  County,  New  Mexico. 

The  purpose  of  this  notice  is  to  in- 
form the  public  that  the  Bureau  will  be 
proceeding  with  consideration  of  wheth- 
er the  application  should  be  approved, 
and  if  so,  under  what  terms  and  condi- 
tions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  XMslrict  Man- 


(OR  12130) 

OREGON 

Order  Providing  for  Opening  of  Public 
Lands 

January  18, 1977, 
1.  In  an  exchange  of  lands  made  under 
the  provisions  of  section  8  of  the  Act  of 
June  28,  1934,  48  Stat.  1269,  1272,  as 
amended  and  supplemented,  43  U.S.C. 
315g  (1970),  the  following  lands  have 
been  reconveyed  to  the  United  States : 

WnxAMETTT   Meridian 

T.  30  Vi  S..  R.  34  E.. 

Sec.  25.  lots  1.  2.  3,  and  4,  SE^NRV;.  S4- 

NWVi,  EV4SWV4.  and  K^SBi4: 
Sec.  26.  lots  1.  2.  and  3  and  Si<,NEi/4: 
Sec.  36.  N^  and  SWy4. 
T.  31  S..  R.  34  E.. 
Sec.  3,  NW^SEy*: 
Sec.  12,  lota  1.  2,  3,  and  4.  SW^NEV;,  EVa' 

NW14,    SW14NW14.    SW>4.    and    NWV4- 

SEV4; 
Sec.  13.  lots  1  and  2,  W4NEI4,  and  NE'4- 

Nwy*. 

T.  32S..  R.  34  E.. 

Sec.  27.  WV^SWVi: 

Sec  28.  NE^SWV4  and  SE;^: 

Sec.  33.  K^4; 

Sec.  34.  WV4W%. 
T.  33  S..  R.  34  E., 

Sec.  3.  loU  3  and  4.  S^NW^.  and  S^- 

swy*: 

Sec.  4,  lots  1  and  2.  S^NBV;.  SEV4NW)4, 

and  WMiSW^: 
Sec.  5.  lots  3.  4.  6.  6,  and  7,  SEi^NWVk. 

E^SW^.  and  SEVi: 
Sec.  8.  lot  1.  VMtKEV*.  and  NE%NW\4; 
Sec.9.  NWi4NWV».  SViN^,  EV4SW14.  and 

NW14SEV4; 
Sec.  16,  lots  1.  2.  3,  and  4; 
Sec.   17,  SW%NEi4,  SEI.4NWV4.  B^SWVi, 

and  W14SEV4; 
Sec.  20.  SW>4; 
Sec.   28,  lot   1,   EViNE^.   SWVtKS^,  S^ 

NWVi.  and  NViSEVi: 
Sec.  29.  Ni^NEy,  and  Wij: 
Sec.  30.  EViSE^: 
Sec.  31,  NEy4NEV4: 
Sec.  33,  NW%NWV4  and  E^WH- 
T  34  S    R  34  S 

Sec.  5,  lot  2,  SW>4NEV4.  and  W%SE54: 
Sec.  7.   lot  3,   SEV4NK%,   NE^SW^  and 

NViSEVi: 
Sec.  8.  NW^NKH.  NV^NWH,  SVir>4NW».4, 

and  N%SWV4. 
T.  35  S..  R.  34  E.. 
Sec.  17.  NEV4. 
T.  30  S.,  R.  35  E.. 
Sec.  17.  WJ^; 
Sec.  18.  NEViNEi*: 
Sec  19.  lots  3  and  4  and  SEV48WV4: 
Sec.  20,  NV^Vi.  NEV4SWV4,  NW^SE^i,  and 

SViSEVi: 
Sec.  28.  SWV4NWV4  and  NV4SW%; 
Sec.  29.  E'^; 
Sec.   30.   lots   1.   2.  and  4.   NEV4,  EV^W!4. 

N^^^,  and  SW%SEV(; 
See.  81,  lota  2  and  S.  WKNK%.  and  B^ 

WVi; 
Sac  32,  Ei^E^,  and  NW^SW^: 
Sec.  33,  SW'4.  WW[SEi4.  and  SE'4SE>4. 


T.  31  S..  R.  35E.. 

Sec.  4,  lots  1.  2.  5.  6.  and  7: 

Sec.  5.  lots  1,  8,  29,  36.  37,  38.  and  39: 

Sec.  6,  lots  32,  33.  and  40; 

Sec.  7.  lots  3  and  4: 

Sec.  18,  lot  1  and  NEi4NW'4. 
T.  32  S.,  R.  35E., 

Sec  6,  SWV4NEV4,  WViSEi4,  and  SEi4SE>4: 

Sec.  7.  lots  2,  3,  4,  and  5.  NW'i4NE!4,  and 
NE'^NWl4. 

The  areas  described  aggregate 
10.003.37  acres  in  Harney  County. 

2.  All  the  minerals  in  the  following 
described  lands  were  and  continue  to  be 
in  United  States'  ownership  and  open  to 
operation  of  the  mining  laws  (Ch.  2.. Title 
30  U.S.C. >  and  the  mineral  leasing  laws; 

WiLLlAMETTE   MERIDIAN 

T.  30:  S.,  R.  34  E.. 

Sec.  25.  W14NWV4   and  E4SW'4; 
Sec.  as.  lota  1.  2.  and  3,  and  S^NE';. 
T.  31  S.,  R.  34  E.. 
Sec.  3,  NWV4SE14; 
Sec.  12,  lots  3  and  4,  E;^SWi4,  and  NE14 

SEI4: 
Sec.  13.  lot  2  and  SWI4NEI4. 
T.  32  S.,  R.  34  E., 
Sec  27.  E^SWV4. 
Sec.  28.  NEV4SW»4  and  SE',4: 
Sec.  33.  NWy4NEV4;  ' 

Sec.  34.  Wi^NV4  and  SWV4SW<4. 
T.  33  S.,  R.  34  E.. 

Sec.  3,  lot  4  and  SW14NWV4 ; 

Sec.  4,  SWV4NEV4.   SE14NWV4.   and  WVi 

SW I4 : 
Sec.  5,  lots  3  and  4.  SEi4NVri4,  N'iSEU, 

and  SE'4SE%_;  , 

Sec.  8,  NEy4NEy4: 
Sec.  9,  SWViNEVi  and  WiiNWl4; 
Sec.    17,   SWy4NEi4.   SEl4NWi,4.  EHSW'4. 

and  Wi4SE%: 
Sec.  20,  NViSWV4  and  SW14SWV4: 
Sec.    28.    lot    1,   NB>4NEV;,   8HNE%.   ^\i 

NW14.  and  NViSEV4; 
Sec.  29.  WViNW^  and  NWI4SWV4; 
See.  30.  EV^SE^: 
Sec.  31.  NE^NEVi; 
Sec.  82,  EViW%  and  NW>4NWi,4. 
T.  34  S..  R.  34  K.. 

Sec.  5.  lot  2.  SWV4NEV4,  and  wy2SEV4; 
Sec.   7.   lot  3.   SBy4NEV4,   NEV4SW14.   and 

N»^SEy4: 

Sec   8.  NW14NEV4.  N'2NW»4,  SWUNW',4, 

and  NV4SWV4. 
T.  30  S.,  R.  35  E.. 

Sec  17,  NBViNWVi   and  E^SW^: 

Sec.  20,  NE14,  NEV4SW14.  NWi4SE'4,  and 

SMiSEVi: 
Sec.28,8W%NW^: 
Sec.  29.  NB14  and  SW%SEi,4: 
Sec  33.  SW\4,  W^SE'4.  and  SEI4SE14.  . 
T.  31  S..  R.  36  E.. 

Sec  4.  lots  3.  5,  6.  and  7; 

Sec.  5.  lots  1.  8,  29,  36,  37,  38,  and  39: 

Sec.  6,  lota  32.  33.  and  40: 

Sec.  7.  lota  3  and  4. 

3.  The  subject  lands  are  located  along 
the  eastern  side  of  Steens  Mountain  ap- 
proximately 50  to  80  miles  southeast  of 
the  City  of  Bums.  Elevation  ranges  from 
5.800  to  7.000  feet  above  sea  level,  and 
the  topography  varies  from  gently  slop- 
ing meadows  and  basins  to  steep  rocky 
bluffs.  Vegetation  consists  primarily  of 
sagebrush,  native  grasses,  and  juniper. 
In  the  past,  the  lands  have  been  used 
for  livestock  grazing  purposes.  The 
lands  will  be  managed,  together  with 
adjoining  natic»ial  resource  lands,  for 
multiple  use. 
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4.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
lands  described  in  paragraph  1  hereof 
are  hereby  open  (except  as  already  pro- 
vided In  paragraph  2  hereof)  to  opera- 
tion of  the  public  land  laws,  including 
the  miaing  laws  (Ch.  2.  Title  30  U.S.C. 
and  the  mineral  leasing  laws.  All  valid 
applications  received  at  or  prior  to  10 
a.m.  February  23,  1977,  shall  be  consid- 
ered as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be  con- 
sidered in  the  order  of  filing. 

5.  Inquiries  concerning  the  lands 
should  be  addressed  to  the  Chief , "Branch 
of  Lands  and  Minerals  Operations,  Bu- 
reau of  Land  Manageiment,  P.O.  Box 
2965.  Portland,  Oregon  »7208. 

Harold  A.  Berends, 
Chief.  Branch  of  Lands 
J  and  Minerals  Operations. 

I  PR  Doo  77-2488  Piled  l-25-77;8:45  ami 


Bureau  of  Land  Management 

OUTER  CONTINENTAL  SHELF  OFFICE 

Availability  of  Official  protraction  Diagrams 

1.  Notice  is  hereby  given  that,  effec- 
tive with  this  pubUcation,  the  following 
OCS  Official  Protraction  Diagrams,  last 
approved  on  the  dates  indicated,  are 
available,  for  inforrjiation  only,  in  the 
New  Orleans  Outer  ContinentaJ  Shelf  Of- 
fice, Bureau  of  Land  Management,  New 
Orleans,  Louisiana.  In  accordance  with 
Title  43.  Code  of  Federal  Regulations, 
these  protraction  diagrams  are  the  basic 
record  for  the  description  of  mineral  and 
oil  and  gas  lease  offers  in  the  geographic 
areas  they  represent. 

2.  For  the  benefit  of  interested  parties 
and  in  the  public  interest,  and  for  their 
convenience,  this  publication  constitutes 
a  composite  list  of  all  offlciaJ  protrswition 
diagrams  now  covering  the  Gulf  of  Mex- 
ico OCS.  Prior  purchasers  of  any  of  these 
diagrams  should  determine  if  they  are 
current  by  comparinf  their  respective  ap- 
provEJ  dates  with  the  approval  dates 


llesciiption 


listed  herein. 

Outer  Contimntal  Shelf  official  protraction  diagram^ 


NO  14-3. -   Corpus  Christ; 

NO  14-e.. - Port  Isabel 

NO  16-1 East  Breaks 

NO  15-4.. Alalninos  Canyon. 

NO  16-2 Garden  Banks 

NO  15-5 Keathley  Canyon. 

NH  16-12 EwingBank 

NO  15-3 Qreen  Canyon 

NO  15-6 Walker  Ridge 

NH16-4 Mohih). 


Latest 

approval 

date 


.  Jan.    27.1976 

Do. 

-.  Do. 

Mar.  26,1976 

Dea     2,1976 

Do. 

Do.- 

..  Do. 

Do. 

Oct.    10,1972 

NH  16-7 1. Viojca  Knoll Dec.     2,1976 

NH  lfr-10 Mississippi  Canyon Do. 

NO  16-1 Do. 

NO  16-4 Do. 

NH16-5 Pensaeola .  Do. 

NH  16-8 DMlin  Dome Do. 

NH  16-11 DeSoto  Canyon .  .  Do. 

NO  16-2 Do. 

NO  16  5 «. .   .  Do. 

NH  16-9 Apalacliieola Jan.    15.1976 

NH  16-12 Florida  Middle  Ground Dec.     2,1976 

NO  16^3  TlwElbow Do.^ 

NO  Ifl-f Do. 

NH17-7. tiainc<ville Jan.    27,1976 

NH  17-Ii)\ „.  Taipon  Springs Doc.     2,1976 

NO  17-1... St.  Petersburg Do.' 

NO  17-4  . Charlotte  Harbor Do. 

Ixjuisiana  Map  No.  1..-      .  West  Cameron  area ...-   July   22,1954 

I^ouisiana  Map  No.  lA West  Cameron  area  west  addition Jan.    30,19.57 

Louisiana  Map  No.  IB.  ...  West  Cameron  area  south  addition Sept.    8,1959 

Louisiana  Map  No.  2 East  Cameron  area Aug.     1,1973 

Louisiana  Map  No.  2.\ East  Cameron  area  south  addition Sept.    8, 1959 

Louisiana  Map  No.  3 Vermilion  area .  July   22, 1954 

Louisiana  Map  No.  3A South  Marsh  Island  area — Aug.    7,1959 

Louisiana  Map  No.  3B Vermillion  area  south  addition , Sept.    8,1959 

Louisiana  Map  No.  3C South  Marsh  Island  area  south  addition ..» Do. 

Louisiana  Map  No.  3D South  .Marsh  Island  area  iiortii  addition Jan.    18. 1972 

Louisiana  Map  No.  4 .  Eugene  Ksland  aria July    22,  lli54 

I^juislana  Map  No.  4.\ Kuftene  Island  area  south  addition Sept.    8,1959 

Ix)uisiana  Map  No.  5 Ship  Shoal  area... r- -•-  June    8, 1954 

Louisiana  Map  No.  5A Ship  Shoal  area  south  addition Bepu   8, 1959 

Louisiana  Map  No.  6  South  Tiinbslier,  South  Pelto,  and  Bay  Marchand  areas Doc.    9,1954 

Louisiana  Map  No,  5A Soiith  Timballer  area  south  addition July  22, 1968 

Louisiana  Ma|>  No.  7 Grand  Isle  area _ June    8,1954 

Louisiana  Map  No.  7 A Grand  Isle  area  south  addition , Mar.     7,1961 

Louisiana  Map  No.  8 West  Delta  area June    8,1954 

Louisiana  Map  No.  8A West  Delta  area  south  addition Nov.  24,1961 

Loui.siana  Map  No.  9   South  Pass  area May   11,1973 

Louisiana  Map  No.  9.\ SOBth  Pass  area  south  and  east  addition Sept,    8,1959 

Louisiana  Map  Ko.  10    Ms^n  Pass  and  Breton  Sound  areas July   22,1954 

I/)uisiana  Map  No.  10.4 Main  Pass  area  south  and  east  addition , Sept.   8,1959 

Ix)ui.ilana  Map  No.  11 ChandcIoK  ^ea July   22,1954 

Louisiana  Map  No.  ll.\ t  Inn delMf  area  east  addition Sept.    8,1969 

Texas  Map  No.l   South  Pdttre  Island  area. July   16,1964 

Texas  Map  No.  lA.  ..  Sosth  Padre  Island  area  east  addition May     6,1965 

Texas  Map  No.  2   ...        ..  N<jri1i  Padre  Island  area  July   16,1964 

Texas  Map  No.  2.\..        ...  North  Padre  Island  area  east  addition May    1^1965 

Texas  Map  No.  .'t   ..  Mustang  Island  area..; Oct   10^1901 

Texas  Map  No.  3A Mustang  Island  area.aast  addtion   . _  Jan.   33,1967 

Texas  Map  No.  4   ..  Mrvtajtorda  Islanil  urea  .    —  July   16,  I9M 

Texas  M:i|' "^"  ■"'  lin/n^  iirra  , Do 


NOTICES 


Description 


Latest 

approval 

dat« 


Texas  Map  No.  5B Braios  area  south  addition. 


Sept.  24,1959 

TMasMapNo.6 Galveston  area..........— ^^  lt\^ 

Texas  Map  No.  6A Galveston  area  south  addition ^epi-  -J- J~- 

Texas  Map  No.  7 High  Island  area -_- Aug.  19^   955 

Texas  Map  No.  7A High  Island  area  east  addition —  -  Jan-    ^Y^' 

Texas  Map  No.  7B High  Island  area  south  addition ^ep^^.*.  i,<..» 

Texas  Map  No.  7C .-  High  Island  area  east  addition  south  extension .. 


Do. 


3.  Copies  of  these  diagrams  are  for 
sale  as  follows: 

(a)  Outer  Continental  Shelf  Official 
Leasing  Maps — Texas  Nos.  1  through  No. 
7C.  These  maps  are  arranged  in  two  sets 
(Nos.  1  through  4 — 7  maps  and  Nos.  5 
through  7C — 8  maps)  which  mil  sell  for 
$5.00  per  set. 

(b)  Outer  Continental  Shelf  Official 
Leasing  Maps — Louisiana  Nos.  1  through 
llA.  This  is  a  set  of  26  maps,  which  sells 
for  $15.00. 

(c)  All  other  maps  may  be  purchased 
Individually  for  $2.00  each. 

All  of  these  protraction  diagrams  may 
be  purchased  from  the  Manager.  New 
Orleans  Outer  Continental  Shelf  Office, 
Bureau  of  Land  Management,  Suite  841, 
Hale  Boggs  Federal  BuUding,  500  Camp 
Street,  New  Orleans,  Louisiana  70130. 
Checks  or  money  orders  should  be  majie  ■ 
payable  to  the  Bureau  of  Land  Manage- 
ment. 

John  L.  Rankin. 
Manager,  New  Orleans 
Outer  Continental  Shelf  Offlce. 

[FR  Doc.77-2309  Filed  l-25-77;8:45  am] 


the   following   described   National   Re- 
source Lands: 

Sixth  PRINCIP.^L  Meridan.  Wyoming 

T.  27N.,  R.  114  W. 
Sec.  13,  SWViSWU- 

The  cathodic  protection  station  will  be 
used  for  the  protection  and  safe  opera- 
tion of  their  natural  gas  pipeline  system 
located  in  sec.  13,  T.  27  N..  R.  114  \V., 
Sublette  County,  Wyoming. 

The  purpose  of  this  notice  is  to  in- 
form the  public  that  the  Bureau  will  be 
proceeding  with  consideration  of  whether 
the  application  should  be  approved  and, 
if  so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  do  so  promptly.  Per- 
sons submitting  comments  should  include 
their  name  and  address  and  send  them 
to  the  District  Manager,  Bureau  of  Land 
Management,  Highway  187  North,  P.O. 
Box  1869,  Rock  Springs,  Wyoming  82901. 

Harold  G.  Stinchcomb, 
Chief,  Branch  of  Lands  and 
Minerals  Operations. 

[FR  Doc.77-2487  Filed  1-25-77:8:45  amj 


OUTER  CONTINENTAL  SHELF;  ALASKA 

Oil  and  Gas  Lease  Sale  No.  CI; 
February  23, 1977 

Correction 

In  m  Doc.  1632  appearing  at  page 
3804  in  the  Issue  for  Wednesday,  Janu- 
ary 19,  1977,  the  following  corrections 
should  be  made: 

1.  On  page  3804,  in  the  first  column, 
paragraph  designated  No.  4,  the  second 
line  should  read,  "in  a  sealed  envelope 
must  be  submitted". 

2.  On  page  3807,  in  the  3rd  column, 
under  Stipulation  6,  the  16th  line  should 
read,  "any  major  colonies  or  rookeries 
discov-". 

3.  On  page  3808,  in  the  3rd  column, 
paragraph  designated  No.  17,  the  2nd 
line  should  read,  "In  the  case  of  joint 
bids,  each  joint  bid-". 


[Wyamlng  57956] 

WYOMING 

Application 

January  17.  1977. 

Notice  is  hereby  given  that  pursuant  to 
Section  28  of  the  Mineral  Leasing  Act  of 
1920,  as  amended  (30  U.S.C.  185) ,  North- 
west Pipeline  Corporation  of  Salt  Lake 
City,  UtsJi,  filed  an  application  for  a 
right-of-way  to  construct  a  cathodic  pro- 
tection station  for  the  purpose  of  maln,- 
taining  protection  and  safe  operation  of 
their  natural  gas  pipeline  system  across 
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develop  uniform  international  guidelines 
for  the  shipment  of  animal  and  plant 
specimens  under  the  Convention.  The 
proposed  guidelines  will  be  presented  at 
future  conferences  of  the  Parties. 

Because  of  probable  delays  in  imple- 
menting international  guidelines,  the 
U.S.  PMsh  and  Wildlife  Service  believes 
it  is  desii-able  for  the  United  States  to 
establisli  its  own  set  of  guidelines  and 
standards  at  tliis  time.  In  order  to  ob- 
tain the  widest  possible  range  of  opinions 
and  the  greatest  amoimt  of  data,  the 
comment  of  ail  public  sectors  in  invited. 
The  Service  is  particularly  interested  in 
obtaining  biological  and  veterinary  data 
on  proper  standards  for  shipment  of  var- 
ious plant  and  animal  specimens. 

TTie  hearing  will  be  informal  and  may 
include  discussion  between  the  Chairman 
and  various  speakers.  Summary  records 
will  be  kept  and  written  statements  are 
invited.  The  record  will  remain  open  un- 
til February'  23,  1977,  for  the  submission 
of  further  written  comments  which  may 
be  submitted  to  the  Director  (FWS 
WPO),  U.S.  Fish  and  Wildlife  Service. 
Washington.  D.C.  20240. 

Lynn  A.  Greenwalt. 
Director.  U.S.  Fish 
I  and  Wildlife  Service. 

J.^NU.^RY  14.  1977. 

|FR  Doc  77-2408  Filed  1-25-77:8:45  am] 


Fish  and  Wildlife  Service 

DEVELOPMENT  OF  STANDARDS  FOR 
TRANSPORT  OF  ENDANGERED  WILD- 
LIFE AND  PLANT  SPECIMENS 

Public  Hearing 

The  Director,  U.S.  Pish  and  WildUfe 
Service,  hereby  issues  notice  of  an  in- 
formal public  hearing  on  February  16, 
1977,  9:30  a.m.  at  1717  H  Street.  N.W., 
Room  430,  in  accordance  with  provisions 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531-43). 

The  purp>ose  of  the  hearing  is  to  solicit 
information  and  public  comment  on 
guidelines  for  the  proper  and  humane 
shipment  of  live  plant  and  wildlife  speci- 
mens in  international  commerce.  TTiis 
information  will  aid  the  U.S.  Fish  and 
Wildlife  Service  in  adopting  such  guide- 
lines to  meet  the  requirements  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora.  That  Convention  requires  the 
Service,  as  U.S.  Management  Authority, 
be  "  •  •  •  satisfied  that  any  living  speci- 
men (for  which  an  export  permit  is  to  be 
issued)  will  be  so  prepared  and  shipped 
as  to  minimize  the  risk  of  injury,  dam- 
age to  health,  or  cruel  treatment;  •  •  •  " 

The  Conventic«i  came  into  effect 
July  1.  1975,  when  the  first  ten  nations 
ratified  it.  Since  that  time,  24  more  na- 
tions have  become  Parties  to  the  Conven- 
tion, "nie  Parties,  at  a  conference  held 
in  Berne,  Switzerland,  in  November 
1976,  appointed  a  special  committee  to 


EMERGENCY  CLOSURE  OF  SPECIAL 
SCAUP  SEASON 

Acting  under  the  authority  of  50  CFR 
20.26  pertaining  to  the  emergency  clo- 
sure of  migratory  bird  seasons,  I  have 
determined,  on  January  20,  1977,  not  to 
permit  the  opening  on  January  21,  1977. 
of  the  Special  Scaup  Season  in  Virginia 
as  described  in  the  Federal  Register  of 
September  30.  1976  (41  FR  43176)  under 
§20. 105(h)  because  to  do  so  would  con- 
stitute an  imminent  threat  to  the  safety 
of  canvasback  and  redhead  populations 
wintering  in  the  designated  Special 
Scaup  Season  area  of  Virginia. 

This  notification  in  the  Federal  Reg- 
ister is  subsequent  to  the  announcement 
of  this  action  to  the  general  public  in 
the  affected  area  via  local  radio,  televi- 
sion and  newspaper  media. 

Dated:  January  21, 1977. 

Lynn  A.  Greenwalt, 
Director,  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc  77-2545  Filed  1-25-77:8:45  am] 


Geological  Survey 

COLORADO 

Coal  Land  Classification  Order  No.  139 

Pursuant  to  authority  under  the  Act 
of  March  3,  1879  (20  Stat.  394;  43  U.S.C. 
31  >,  and  as  delegated  to  me  by  Depart- 
mental Order  2563,  May  2,  1950,  undfer 
authority  of  Reorganization  Plan  No.  3  of 
1950  (64  Stat.  1262),  the  following  de- 
scribed lands.  Insofar  as  title  thereto  re- 
mains In  the  United  States,  are  hereby 
classified  as  shown: 
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Skth  Principal  Mebidian,  Coixibaoo 
coal  lattos 

T    8  S  .  R.  90  W  . 

Sec.  13,  S'/i: 

S«C.  U.NEViSWU.  S'.;SW'4.  8EVi: 

Sec.  18,  WV^NWU: 

Sec.  19.  B'/iSM!: 

Sec.    22,    NE'ANE'v,.    S'^NE'^,    SE'«SWJ4, 

SEVi: 
Bees.  23  to  26.  inclusive; 
Sec.27,  E^EViWli; 
Sees.  30  »nd  3 1 ; 
Sec.  32,  SWV4NWV4.  WV2SW>4; 
Sec.  34,  E',4,  E»iNW«-;,  SE>48W»4: 
Sees.  35  and  36. 
T.  8  S.,  R.  91  W.. 
Sec.  2.  WVaSWVi: 
Sees.  3  to  10,  inclusive; 
Sec.  ll.SW^NEVi.W'^.W'^SK'A; 
Sees.  13  to  18,  inclusive: 
Sec.  19,  lots  1  to  3.  IncluslvvE'a.E'iNWU. 


NE>4SW>4; 
Sees.  20  to  29,  inclusive; 
See.     SO.      NE>4,      SE'^NWU 


N'.iSE>4, 


.  32  to  36,  tnclUiiive. 
T.S8..R.S2W.. 
See.  1; 

Sec  2,  lota   1   and  2.   S^aNE>^,   N'iSE'^, 
SE>4SE%: 

aeo.  12.  N'/,,  Ei^swy*.  SBV*: 
Sec  13,  NK»4,  N14SE'4.  8E>4SE'4; 
Sec.24,NEy«NKV4. 
T.  9  8,  R.  »0  W, 
6ec8. 1  and  2; 

See.  8.  N^NEV*.  SEUNEV4,  E'/jSEy*; 
See.  8.  Wi4,  W%SEVi.  8E'^8E^4: 
Sees.  6  to  8.  Inclusive; 
Sec.  9,  WV4NWV4.8Mi: 
See.  10;8^SWy4.  8W>4SB>4; 
Sec      11.      E%.      N%NW%.      8E>4NW%. 

NE >ASW',4 .  S '/^  SW »4 ; 
8ec.  12  to  18.  inclusive; 
8«.  19.  N%.  NViSBV4.  SEVtSEVL; 
Sees,  ao  to  28.  Inclusive; 
See. 29,  N%.  E>/4SW%.  NW14SW14.  SE'4: 
8W.S0.Ki^ME^: 

.  82,  NK%.  NE14NWU .  SE»4 ; 

B.  Sa  to  30  Inclusive. 


T.  9  8,  R.  91  W.. 

Sees.  1  to  3,  Inclusive; 

See.  4.  lots  1  to  6,  inclusive.  SW'4NW^;, 
«%8Wy4,8E>4: 

8ee.8.  lotl,  SE>4NE>4: 

See.  9.  lot  1,  that  part  of  H  EJ5.  168,  In  the 
NE>4NEVi; 

See.  10.  lots  1  to  7,  Inclusive,  NE',4NE>4, 
SWViNK%,  NWUSE14.  S%SE>4.  «»at 
part  of  the  H.E.S.  168  lies  In  W>4NW'A; 

Sees.  11  to  13,  tncluslve; 

See.  14.  lots  1  to  8,  inclusive,  KBi.4ME%, 
tbat  part  of  H.E.S.  OS  that  lies  In 
8V4NW%,  N%SW%.  and  WMiSEVi.  that 
part  of  H.E.S.  214  that  lies  In  SV^SB^: 

Bee.  16.  N^NE^.  SE%NE^: 

Bee.  24,  lots  1  to  4.  Inclusive,  NE14NEV4. 
that  part  of  H.E.S.  218  and  219  that  Ues 
on  the  N%;  and  H.E.S.  169.  178.  216.  217, 
aaO,  222.  225.  226.  and  236. 
T.  9  8..  R.  94  W.. 

Sec.  30,  lots  3  and  4: 

Sec  31,  lota  1  to  4.  inclusive,  SE^SWU. 

T.  10  8..  R.  90  W.. 
BOC  4* 

aec!5!NE«4  SW>««SW',4.E'aSW^,  SEI4; 
8ec.8,»fV4.E',iSW'M.SE'4: 
Sees.  9  and  16; 
Sec.   17.  NE»4.  NE>4NWV4.   8',2NW>4.   N«i, 

SWV4.8E»,iSW>4.8K»i; 
Bee.  20,  NBV4.  E^NWVi,  NEi^SW!;.  8E>4; 
Bees.  21  and  28; 

Sec.  29,  NHNZy*  ■  8E%NK% .  NX%8X^ ; 
Sec  31.  NX)48X>4.  B'ABM^k.  that  part  of 

H.Ka  288  that  lies  In  the  NX%SS)4: 
Sec.  82,  8H.  that  part  of  H.E^.  288  that 

Ues  in  the  W'iiS^; 
Sec  33. 


I  NO7ICES 

T   lOS,  R.  94  W.; 

Sec.  6,  lots  3  to  7,  inclusive,  SE14NW.4-. 
Sec.  7,  lots  1  to  4.  Inclusive,  E'iWi.j,  SW14 

SE14 ; 
Sec.  18,  lots  1  to  3.  inclusive,  E'  ..  E'^W'i; 
Sec.  19,  N'^NE^,  SW'-4NEi.4. 
T.  lis..  R.  90  W. 
T.  11  S.,  R.91  W., 
See.  2,  SW'ASWU; 
Sec.  10,  S''iNEi/4.  that  part  of  Hi.S.  281  In 

SE14NE14,    SE>,4NW»4.    E>4SW^,    that 

part  of  H.E.S.  279  in  8EV4SW'4.  8E%; 
Sec.  11,  SW»4NEi4,  KWV4NW^,  that  part 

of  H.E.S.   281   in  NW14NW14,   S'/jNWi4, 

S'i; 
Sec.  12,E'2,  W'2SW'4; 
Sec.  13; 

Sec.  14,  and  that  part  of  H.E.S.  128  in  WV^; 
Sec.  15,  NEI4,  SEV4NWV4.  NEV4SW>4,  Se''4, 

that  part  of  H.E.S.  128  In  E14,  and  that 
'part  of  H.EJ3.  128  in  SEi4NW%; 
Sec.    22,    NE'ANE>4,    SViNE>4,    SE'^JTWi^, 

NEi4SW>4.SB%; 
Sees.  23  to  25,  Inclusive; 
Sec.  26,  Nyj,  EV4SW'/4,  SEI4: 
Sec.  27,  NEi4NE>4: 
Sec.  29,  SVjSW'^,  that  part   oJ   H.E.S    347 

In  SW»4SWy4; 
Sec.  30,  8>^NE>4,  that  part  of  nxs.  847 

and   348   In   SV^NE^.  SE^SW^.   SE>4, 

that  part  of  H.B.S.  347  In  EV6SE>4,  and 

that  part  of  HJE.S.  348  In  SEVt; 
sec  31,  E'/^,  EyaWyj,  SW»4SW>4; 
Sec.  32,  Syj  NE14 ,  NW  JA ,  S»4 ; 
Sec.  33,  SWJ4NW»A,  S'i  ; 

Sec.  34,  s>4SVa; 

Sec.  36,  E»4 ,  NEI4NWV4 ,  S'jSW'/i ; 

Sec  36: 

H.E.S.  64,  124.  126,  127.  130.  155.  157.  158. 
159,  349,  373. 
T.  12S.,R.90  W., 
Sees.  1  to  18,  Inclusive: 
Sec.  19,  NE>4; 
Sec.  20,  N>4; 
Sec2l.NVi: 
Sec22.  Ny,: 

Sec23,N%; 
Sec  24.  N^; 
B;^.S.  135,  136,  253. 

BECLASSIFIIS   COAI.   I.Ain>   FmOM    MONCOAi.   LADD 

Prior  classification  <tf  the  following  sub- 
divisions as  noncoal  Is  hereby  revoked  and 
the  land  is  reclassified  as  coal  land: 
T.  6  S.,  R.  92  W, 

Sec.  34.SE^8EVt: 

Sec.  35,  S^: 

Sec.  36.  SM1NWV4.  SW»A.  Si^SE'^. 
T.  7S.,  B.  91  W, 

Sec.  6,  lots  4  and  6,  SE^SW^,  BW^SEVt: 

Sec.   7.  lots   1   to  4,  inclusive,  W%NKV«, 
EHNW14; 

Sec.  16.8W»4SW^; 

Sec.  17.  S>4 : 

Sec   18.  lots  1   to  4,  inclusive.   W>4NE%. 
SE>4NE?4.K14WH.SB%;    ■ 

Sees.  19  to  21,  IncluslTe; 

Sec.27.Wi4.Wi4SEV4.SEi4SE>4: 

Sees.  28  to  33.  Inclusive; 

Sec.34.W%E%.Wi4. 
T.  7  8..  R.  92  W, 

Sees.  1  and  2: 

Sec.  3.  lot  1.  EV^SW>4.  SEW : 

Sees.  10  to  14.  lncluslv«; 

Sec.  is.E^.E^WV^: 

Sec.  22,  NX  14.  N^SE>4,  SElfSE^H: 
"^     Sees.  23  to  26,  tncIiislTe; 

Sec27.E%E>4; 

Sec.    35,    E«i.    NijNWi^,    SEV4N-W'^,    E>i 
SWV4: 

Sec.  36. 

T.  7  8..  R.  96  W.. 

Sec.  33,  lots  5  to  8,  inclusive,  SE%SEi4; 
Sec.   34,   lots   1    and   6,   SWVtNE^,   8W^ 
W>4SE»!,. 
TBS    R  89  W 

Sec.'4,'lot  4,'SW><4NW',4,  WViSW%: 
Sec.    B.   lots    1    to   3.    Inclusive.   S'/iNE'4. 
NE'4SE'4:  ' 


Sec.  8,  SEi4>fEi4.  E'^SE»4: 

Sec.  9,  wiiWi«2: 

Sec.  16,  W'zWVa: 

Sec.     17,     E'jNE'^.     SV2SW14,     NE>4SE»,4. 
S'.iSEU; 

Sec.  18,  lots  3  and  4,  SE^SW^:  Si48E>4; 

Sees.  19  and  20: 

Sec.  21,  W'/aWVi: 

Sec.  28,  W'^WVi; 

Sees.  29  to  32,  incluMve 

Sec.  33,  Wy2W',i. 
T.  8  S.,  R.  96  W., 

Sec.   3,   lots   2   to  4,   inclusive,  SW>,4NE'4. 
SLJiNWiA.  SWVi,  WMiSEii; 
I    Sec.  4,  lots  1.  2,  3.  and  S,  S^N^^,  B'A; 

Sec.  5,  lots  6  to  10,  inclusive,  lots  13  and 
I         14,  SEI4; 

Sec.   7,  lots   4  to  8,   inclusive.   SE'4SV,''4, 
NEi4SE'4,  Sl2SE',4: 

Sees.  8  and  9; 

Sec.  10,  WiiNE'4,  NWV4,  SV4; 

Sec.  14,  NWV4SWV4.  8»^SWi4; 

Sees.  15  to  22,  inclusive; 

Sec.  23,  SW%NEi4,  W%.  W%8E>>,; 

Sec.  26,  NWV4NW14.  SWV4SWV4: 

Sec.  27,  NijNE'A,  SW«4NEV4,  NWV4.  S:;; 

Sees.  28  to  33,  Inclusive; 

Sec.     34,     NE'4.     NE'4NW'/4.     W'iSWi^. 
E',iSE>4; 

Sec.  35,  W4. 
T.  8  S,  R.  97  W.. 

Sec.  13,  that  part  south  of  Ck>lorado  River: 

Sec.  23,  that  part  south  of  Colorado  River; 

Sec.  24,  that  part  south  of  Col<x«ido  River; 

Sees.  25  and  26; 

Sec.  27,  that  part  south  of  Colorado  River; 

Sec.  28,  that  part  south  of  Colorado  River; 

Sec.  33,  that  part  east  and  south  of  the 
Colorado  River; 

Sees.  34  to  36,  Inclusive. 
T.  9  S,  R.  89  W, 

Sec.    4,    lots    3    and    4.    S'^NWi^      SW-^, 
SW>4SEi4; 

Sees.  5  to  8,  inclusive; 

Sec.  9,  W^Ei^,  Wi^; 

Sec.  16,  WViNE^,  W%: 

Sees.  17  to  19,  Lncliisive; 

Sec.  20,  NVa,  NW>4SWV4: 

Sec.  21,  lots  1  and  2; 

Sec.  30,  lots  7  to  10,  Inclusive,  loi.s  15  anri  16. 
T.  9  S.,  R.  95  W., 

Sec.  16,  SWV4SW>4; 

Sec  17,  8W148WV4,  SE«,4SE>4: 

Sec  18,  SE'^SW'A,  SE»4; 

Sees   19  &ii<i  20' 

Sec  21,  lots  1  to  4,  inclusive.  Ni^irwu; 

Sec  22,  lots  3  to  6,  inclusive.  NW%: 

Sec.  23,  SW%NW»4,  W%SW?4,  SEHSWV4; 

Sec.  24.  SEy4SWi4,  SWV&SK^: 

Sec  25,  NWV4NE14,  S%HE>4,  8W%,  84: 

Sees.  26  to  36,  Inclusive; 

Tracts  37  to  49,  Inclusive 
T.  9  8,  R.  96  W.. 

Sec.  2,  lots  3  and  4: 

Sec.  3,  lots  1  and  4; 

Sees.  4  to  9,  Inclusive: 

Sec  10,  EyaNEi4,  W>iNW>4,  SW>4: 

Sec.  il,W%NW>4: 

Sec.  13,  lots  3  and  4,  SW%8B%: 

Sec.  14.  SE»4SWV4: 

Sec   15  W'^NW^M* 

Sec.   16.  NEV4.  W^,  NW>«4SEV4,  S'^SEVi; 
Sees.  17  to  20,  inclusive; 

Sec.    21,    NW1.4NEV4.   Si4NE%.   W^i,   and 

SE'4; 
Sec.  22,  NEV4.  E',aNWi4,  SW'ANWVl.  8%; 
Sec.  23,  SW>4NEi4.  NW»4.  8^4; 

Sec.  24.  lots  1  to  4,  todiwlve,  SW^NE%. 

Sees.  25  to  36,  Inclusive. 
T.  9  8.,  R.  97  W., 
Sees.  1  and  2; 
See.   8.    k>to    1    to   4,   Incluslva.   B^^NE^. 

SEViNW)4.  NV4SB%.  SB%8S%: 
See.  10.  KViNE)4.  NX)4SB%: 
Sees.  11  to  14.  tnelnatva; 
Sec.  23,  N%.  E%SWi4.  SK%; 
Sees.  24  and  25; 


t 


^ 
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Sec.      26,      NE>4,      NE14NW14.      N'iSEi4. 

SEV4SEy4; 
Sec  35,  NE^NEV4; 
Sec.      36,      N^,      NE14SW14.      NV2SE14, 

sEy4SEy4. 

T.  10  S.,  R.  96  W., 

Sees.  1  to  22,  inclusive; 

Sec.  23,  NV4,  SWV4.  wyjSEii; 

Sec.  24,  NMiNWV4.  SW^NWVi; 

Sec.  26,  WViNEy4 .  Wya; 

Sees.  27  to  33,  Inclusive; 

Sec  34.  N%,  NWy4SWy4,  NEV4SE'4; 

Sec.  35,  NWV4.  NWy4SW>4- 
T.  10  S.,  R.  96  W. 
T.  lOS.,  R97W., 

Sec.  36,  SEy4SWiA,  SE14. 
T.  11  S.,  B.  95  W., 

Sec.  2.  SWV4SW>,4; 

Sec.  3,  lots  18  to  23,  Inclusive,  SW»4NE>.4, 

syzNwy*,  sy,; 

Sec.  4,  lots   17  to  27,  inclusive,  SiiNEi4. 

SEV4NW14,  EyaSwiA,  Ey^SEU: 

Sees.  5  and  6; 

Sec.  7,  lots  5  to  7.  inclusive,  EViSW>4.  N>i 

SEV4.  swy4SE>4: 

Sec.  8.  lots  1  to  4.  Inclusive,  SUN'i,  SW'i. 

wyaSEy4: 

5ec.9,  NEy4NEy4; 
SeclO.NMiNwy*; 
Sec  17,NWi4NEi/4.NEi4NWU- 
T.  lis.,  B.  96W., 

Sees.  1  to  10,  inclusive; 
Sec.  11,  lots  1  to  11,  inclusive,  S','iNE'4. 
SEyiNW'A.  NEV4SW14,  Ny2SE>4: 

Sec.  12,  lots  1  to  5,  InclTislve,  SWUNWU: 

Sec.  14,  lots  1  to  8,  inclusive; 

Sees.  16  to  22,  inclusive; 

Sec.  23,  WyaWyj; 

Sec.  26,  NWy4NWl^,  SWi,4SWU; 

Sec.    27,    N%NEV4.    SWV4NEV4,    W'^.    W>j 

SE»A,  SEV4SEV4; 
Sees.  28  to  30,  inclusive; 
Sec.  31,  lots  5  to  10,  inclusive,  lots  12  to 

15,  Inclusive,  NE>4,  EyaNWU.  NE>4SW'4. 

Ny2swy4; 

Sec.  32" 

Sec!  SsiNya,  NyzSW'A,  NE^SEU: 

Sec  34* 

Sec.  35.  lots  1  to  3,  inclusive.  SWi4NE'.i. 

Nwy4,  NyaSwy4,  nw«4Se>4. 

T.  11S.,B.97W., 
See.  1,  lots  17,  24,  25,  32,  33,  34.  37,  and 

38,  WMiSEVk; 
Sec.  12,  lots  1  to  4,  inclusive.  WiaE'^.  E'j 

wya.swy4swy4; 

Sec  13" 

Sec!  14!  SEJ4NEV4,  E'aSEU; 

Sec.  23,Ey2NEiA; 

Sec.  24; 

Sec.  25,  lots  1  to  4,  Inclusive,  WVoEij.  N'2 

NWV4,  SEV4NWV4.  NE%swy4: 
Sec.  36,  lots  1  and  2,  NWV4NE14. 
.  T.  12  s.,  R.91  W, 

Sees.  1  to  5,  inclusive; 

Sec.  6,  lots  1  to  4,  inclusive,  lots  6  to  14. 

Inclusive,  syaNE'A.  SEi,4: 
Sees.  7  to  12,  inclusive; 
Sec.  13,  lots  1  and  2,  that  part  of  H.E.S. 

140  and  139  In  NyaNyj; 

Sec.  14,  lots  1  to  3,  inclusive,  NW'4NEi4. 

that  part  of  H.E.S.  140,  37,  58  in  NyaNi^: 

Sec.    15,   lots    1    and   2,   NWV4NE>4.   NE»4 

NW»4,  SWi4NW>4,   that  part   of  H.ES. 

57  and  58; 

Sec.  16,  lots  1  and  2.  wy2NE»4,  NW14,  that 

part  of  H.E.S.  57  in  Ey2NE>4: 
Sec.  17,  Nya,  NyaSWV4.  Nwy4SEi4: 
Sec.  18,  lots  1  to  11„  inclusive,  NE'4.  N'i 

SE14: 
H.E.S.  56,  126,  153,  154,  284. 
T.  12S..R.  92  W., 

Sec.  1,SE'ANE14,I«;i4SE;4.S'2SEU: 
Sec.  7,8^4; 

Sec.  8,  NEy4SW',4,  Sy2SW^4,  SWi4SE'4; 
Sec.  12,  E%,  El^NW%,  NEytSW^: 
Sec.  13,EyaE^.SW^SW%.  W1/2SEV4: 
Sec.  U.SyjSya; 


Sec.  15,  SWI4SWV4: 

Sec  16,SWV4.  Sy2SE'4; 

Sees.  17  to  22,  inclusive; 

Sec.  23,  N^4 ,  SW^ ,  NHSE% ,  SWt43B%; 

Sec  24,  NW»4NEV4.  NW%: 

Sec  30,  NWy4NEy4,  NyaNWH- 
T.  12  8.,  R.  93  W., 

Sec.6,  SV^SW'4.SE'4SEi4: 

Sec.  6.  SViSH; 

Sees.  7  and  8: 

Sec.9,  WVaWli: 

Sec.  12,  lot  4,  S'iSW'j.  SWI4SEI4: 

See.  13; 

See.  14.  NEi4.E'iNWt4,SWi4KWV4.S'i: 

Sec.  15,  SW'4NW'4,swi4.S'4SE'.4: 

Sec.  16,  Si-iNE'4.NWi4.N'iS'i; 

Sec.  17,  N'z; 

Sec.  18.  N'j: 

Sec.  22,  N'^jNE'^,  SEi4NE'4: 

Sec.  23,  Ni2.N'2S'i.SEi4SW'4,Si2SE'4: 

Sec.  24; 

Sec.  25,  lot  l,NWi4NE'4.N'2NW,4: 

Sec.  26,  NE14NEI4. 
T.  12  S.,  B.  94  W., 

Sec.  l,SW'ANW'4,SWi4.S'2SE'4: 

Sec.  2,  SE 14: 

Sec.  7,  lots  6  to  16.  inclusive,  S'2NE'4.  SE'4; 

Sec.   8,   SWi4NE'4,   NW>,4NW'^4.   S'4NW'-4, 

S'a: 
Sec.  9.  NW',4SW'4.S'iSii: 
Sec.  10,  NE'4SWi4,SiiSWi4.SEi4: 
Sees.  11  and  12; 
Sec.  13.  NVi; 
Sec.  14,  N 1/2: 
Sec.  15,  N'.i.N'.S'i: 
Sec.  16,  Ni2.Ni2S'2,S'2SW'4: 
Sec.  17; 

Sec.  18.  lots  5  to  13,  Inclusive,  lots  18  to  21, 
inclusive.  NE14,  NiiSE'4. 
T.  12S.,R.  95W., 
Sec.  2.  SWi4SW'4: 
Sec.  3,  SyaSE'i; 
Sec.  8,  S>''2SE'4; 

Sec.  9,  S'iNE',4,NE'4SW'4,S'2SW'4.SE'4: 
Sec.  10; 

Sec.  11,  S'/2NEi4,  Wy2,  SE14; 
Sec.  12,  NWV4NEi4,S'iN'2.Sii: 
Sec.  13,  N'4,N»/2SV4; 
Sec.  14,  Ni4,NHS'/2: 
Sec.  15,  N'^i.N'/aSVi: 
Sec.  16; 

Sec.  17,  NEi4,NEi4NWi4.Si2NWi4.S'2: 
Sec.  18,  lots  6  to  8.  inclusive,  S'iNE»^4,  SE'4 

N  W  V4 .  E  vi  sw  y4 ,  SE  14 ; 
Sec.  19.  lots  5  to  8,  inclusive,  NE'i.  E'^W^i, 

N1/2SE14: 
Sec.  20.  NE'4NEii.  "WN'4E'4.  NW14,  NW'4 
SW'/4; 

Sec.  21,NWi4NW'4. 
T.  12  s.,  B.  96  W., 

Sec.  3,  SW'ASW',4; 

Sec.  4,  lots,  SWi4,S'2SE'4: 

Sec.  5.  lot5,  NEy4SKi4; 

Sec.  9,  N'/2NEi4,  SEV4NE;4; 

Sec.  10,Sy2NEi4,NWi,4.NEi4SW>4,SE'.4; 

Sec.  ii,SE'4NEi4,S'iNW'4.S'2; 

Sec.  12,  SW',4; 

Sees.  13  and  14; 

Sec.  15,  rriiNEi4.SE'4NE'4.NEi4SE'-4; 

Sec.   23,  NEi,4,  NiiNW'4,   SE'4NWH.   N"a 
SE'4.SEi4SEi4; 

Sec.  24. 

NONCOAL    LAKDS 

T.  9  S.,  R.  90  W., 

Sec.  3,  SWi4NE'4,  W'i,  W'iSE',4; 

Sec.  4; 

Sec.  5,  NE'4.NE'.4SE'/4; 

Sec.  9,  NE14,  Ei/aNW»4; 

Sec.  10,  N'/a .  N'/jSya ,  SEV4SE'4: 

Sec.  11,  SWV4NWV4,  NWV4SW'4; 

Sec.  19,  SWV4,  SWy4SE'A; 

Sec  30,  W'aNE  14 ,  W Vi ,  SE  14 : 

Sec.  31; 

Sec.  32,  W'iNW'4.  SE'4NW'4  .  SWfi. 


T.  10S..R.  90  W  , 
Sec.  5,  NWV4.  NW'4SW>4: 
Sees.  6  and  7; 
See.  8,  WViSW^: 
Sec.  17.  NWV4NW'4,SW'4SWi4; 
Sees.  18  and  19: 
Sec.  20,  W'.i W'j,  SE14SWU: 
Sec.  29.   SWi4NE'4.   W'i.   W'2SE'4.   SE'4 

SEV4; 
Sec.  30; 

Sec.31.Ni2.SW-4.NW'4SEi4: 
Sec.  32,  N'i. 

The  area  classified  totals  306,580  acres, 
more  or  less,  of  which  106,703  acres  are 
coal  land,  190.411  acres  which  were  for- 
merly classified  as  noncoal  are  reclassi- 
fied as  coal  land,  and  9.466  acres  are 
classified  as  noncoal  land. 

Dated:  Januarj- 19, 1977. 

W.  A.  Radlinski, 
Acting  Director. 

[FR  Doc  77-2492  Filed  1-25-77:8:45  am] 


(Outer  Continental  Shelf  Order  No  21 

GULF  OF  MEXICO  AREA 
Request  for  Comments 

The  Geological  Survey  hereby  an- 
nounces that  written  comments  on  revi- 
sions to  OCS  Order  No.  2  for  the  Gulf  of 
Mexico  Area  will  be  accepted  until  March 
1.  1977.  Proposed  revisions  to  this  docu- 
ment were  published  In  the  Federal  Reg- 
ister on  January  10,  1977  (42  FR  2137"  ; 
however,  the  due  date  for  comments  was 
inadvertently  omitted. 

Written  comments  should  be  sent  to 
the  Acting  Chief,  Conservation  Division, 
U.S.  Geological  Survey,  National  Center, 
Mail  Stop  600.  12201  Sunrise  Valley 
Drive.  Reston.  Virginia  22092. 

W.  A.  Radlinski. 
Acting  Director. 

IFR  Doc  77-2387  Filed  1-25-77:8:45  am', 


UTAH 


Coal  Land  Classification  Order  No.  118 

Coal  Land  Classification  Order  No.  118 
Pursuant  to  authority  under  the  Act  of 
March  3,  1879  (20  Stat.  394;  43  U.S.C. 
31),  and  as  delegated  to  me  by  Depart- 
mental Order  2563.  May  2,  1950,  under 
authority  of  Reorganization  Plan  No.  3 
of  1950  (64  Stat.  1262).  the  following 
described  lands,  insofar  as  title  thereto 
remains  in  the  United  States,  are  hereby 
classified  as  shown: 

Salt  Lake  Meridian 

coal  lands 

T.  17  S..  R  15  E..  unsurveyed: 
Sees.  5  to  8.  inclusive; 
Sees.  17  to  19,  Inclusive: 
Sec.  20,  WViNE'4,  W^i: 
Sec.29,  W',2: 
Sees.  30  and  31; 

Sec.  32.  W'i. 
T.  18  S.,  B.  14  E  .  partly  unsurveyed: 

Sec.  1.  lots  1  to  6.  inclusive; 

Sec.  12.NV2. 
T.  18S..B.  15  E.. 

Sec.  5,  wyaW'.a: 

Sees.  6  and  7; 

Sec.8.  W'^W'/i: 

Secl7,W%Wya;  -, 

Sec.  18.  NU.Eii,SW>4.andJ»^ 
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The  area  described  aggregates  9,174 
acres,  more  or  less  of  inhlch  all  are 
( la&sified  as  coal. 

Dated:  January  19.  1977. 

W.  A.  Radlinski, 
Acting  Directmr. 

Hi  Do    '~  2Vj:  f.;ed  I  25  77  8  45  am) 


WYOMING 

Phosphate  Land  Classification  Order 
No.  22 

Pursuant  to  authority  under  the  Act 
of  March  3,  1879  '20  Stat.  394;  43  13 B.C. 
31),  and  as  delegated  to  me  by  Depart- 
mental Order  2563,  May  2,  1950,  under 
authority  of  Reorganization  Plan  No.  3 
of  1950  (64  Stat.  1262) .  the  following  de- 
scribed lands.  Insofar  as  title  thereto 
remains  in  the  United  State.-,  are  hereby 
classified  as  shown: 

Sixth  Princtp.m   Mtridian    Wvu.mini. 

T    39  N.,  R  116  W..  partlv  uii-;ir\e\id. 
Sec.  38.  NWy^NW'A,  8W\4: 
Sec.>32.  lot  2,  NE1.4NEI  i: 
Sec  33  NWUNWU 

NONPHOSPH.ME    l^^NUS 

T  S8  N..  R  116  W,  partly  unsurveyed. 

Sec.   3.   SEViNW'i    (west   part   of   lot   4), 

8Wi4NW>>4.  SWU: 
Sec.  4.  NWV4NEU.  S'.jNE  .»,  .WV'^.  S'^: 
SecB.  5  to  9,  Inclusive; 
Sec.  10.  WK: 
Sec.  14.  W ".J-. 
Sees.  16  to  22,  Incivihlve. 
Sec  23.  W'^NW":,: 
Sec.  27.  lot  5.  W',2NE'4    NWU,  N-jSW'«. 

BW>4SW"<,; 
Sec.  28,  NEV4,  NE^NW'^,  S'jNWU.  SE\: 
Sees  29  and  30; 

Sec.  81.  W^NE'i.  Wij.  W'^jSE'^: 
Sec  32.  lot  1.  frw\\E<^.  VE'^NW, 
Sec.  33.  E'jWj: 
Sec.  34. 

The  area  described  aggregate.<;  13,458 
acres,  more  or  less,  of  which  about  317 
acres  are  classified  phosphate  lands  and 
about  13,141  acre."=  are  cla-^sifled  non- 
phosphate  lands. 

Dated:  January  19.  1977. 

W.  A.  Radlinski, 
Acting  Director. 
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Mining  Enforcement  and  Safety 
Administration 

NATIONAL  MINE  HEALTH  AND  SAFETY 
ACADEMY 

Fees  for  Training  and  Use  of  Space 

A  notice  of  the  proposed  schedule  of 
fees  to  be  charged  in  connection  with  the 
training  and  use  of  the  National  Mine 
Health  and  Safety  Academy.  Beckley. 
West  Virginia,  was  published  in  the  Fed- 
eral Register  on  November  2,  1976  (41 
FR  48139).  Interested  pers<His  were 
given  until  Noveml^  30,  1976,  in  which 
to  submit  comments  in  writing  regard- 
ing the  proixwed  fees.  No  written  com- 
ments have  been  received  andithe  pro- 
posed schedule  of  fees  Is  herehj^  .adopted 


NOTICES 

witliiout  change,  effective  Jajuiaiy  26. 
1977. 

Persons,  other  than  employees  of  the 
Department  of  the  Interior,  permitted  to 
attend  training  at  the  Academy  under 
existing  Federal  statutes  will  be  admit- 
ted on  a  reimbursable  basis  in  accord- 
ance with  the  fees  set  forth  in  this  No- 
tice. The  Secretary  of  the  Interior  may 
waive,  in  whole  or  in.  part,  payments 
from,  or  in  behalf  of.  State  and  local 
governments  for  the  costs  of  their  em- 
ployees training  at  the  Academy  ■  42 
U.S.C.  4222,  4742  >. 

The  daily  fees,  which  are  payable 
upon  registration,  are  based  upon  iden- 
tifiable actual  costs  for  food,  house- 
keeping, linens,  utilities  and  miscel- 
laneous expendable  materials  fur- 
nished by  the  Academy  to  students. 
These  fees  do  not  include  depreciation 
of  facilities  and  salaries  which  accrue 
whether  the  students  attend  the  Acade- 
my or  not  (31  U.S.C.  483a  and  OMB 
Circular  A-25).  Daily  fees  will  range 
from  $2.35  per  day  for  students  who  do 
not  room  and  board  at  the  Academy  to 
$10.00  per  day  for  students  who  wUl 
room  and  board  at  the  Academy.  The 
daily  lee  schedule  is  as  follows : 

Food   $s.90 

Houselceeplng   '1.40 

Linens .35 

Utilities    --- 1.12 

MLscellaneou.s  expendable  materials..  '  1.  23 

'  $0.70  per  student  If  double  occupancy. 
•Routine  siipplles.  mftterlals,  services  and 
textbookp. 

The  cost  of  providing  services  will  be 
reviewed  periodically  and  fee  adjust- 
ments will  be  made  as  necessary.  Infor- 
mation on  future  adjustments  will  be 
published  in  the  Academy's  General 
Catalog. 

The  Secretary  of  the  Interior  may  also 
permit  the  use  of  facilities  at  the  Acad- 
emy for  meetings  or  performances,  not 
directly  related  to  the  functions  of  Fed- 
eral agencies  or  activities  of  employee 
groups,  on  a  reimbtirsable  actual  cost 
basis  provided  such  use  does  not  ad- 
versely affect  the  interest  of  the  Govern- 
ment (41  CFR  Subpart  101-20.7). 

Interested  persons  may  write  or  call 
the  National  Mhie  Health  and  Safety 
Academy,  P.O.  Box  1166,  Beckley,  West 
Virginia  25801  (telephone  304-255-0451  ^ . 

Dated:  January  19, 1977. 

Harry  C.  McKittrick, 
Acting  Assitant  Secretary 
of  the  Interior. 

lFR,Doc.77-246I  Piled  1-25-77:8:45  am] 


National  Park  Service 

ENVIRONMENTAL  ASSESSMENT  ON  THE 
GENERAL  MANAGEMENT  PLAN  FOR 
GREAT  SMOKY  MOUNTAINS  NATIONAL 
PARK 

Notice  of  Availability  and  Public  Meetings 

An  Environmental  Assessment  consid- 
ering alternatives  for  visitor  use,  devel- 
opment and  resource  management  of 
Great  Smoky  Moimtains  National  Park 
is  available  for  Inspection  at  courthou.«es 


and  libraries  in  communities  near  the 
park,  both  in  North  Carolina  and  Ten- 
nessee; and  at  National  Park  Service  Re- 
gional Offices  m  Philadelphia,  Pennsyl- 
vania; Onialia  Nebraska;  Washington, 
D.C.;  Boston.  Massachusetts;  Seattle. 
Washington;  Denver,  Colorado;  Atlanta, 
Georgia;  Santa  Fe,  New  Mexico;  and  San 
Francisco,  California.  ^Consult  your  lo- 
cal telephone  directory  lor  addres.<:es  and 
telephone  numbers.) 

In  addition  copies  are  located  at  the 
National  Park  Senice  Headquarters  in 
Washington.  D.C.  and  at  the  following 
field  offices:  Field  Assistant  to  Regional 
Director,  Room  lO-G-3  Fritz  G.  Lanhani 
Federal  Ci^enter,  819  Taylor  Street.  Fort 
Worth,  Texas  76102;  Gateway  National 
Recreation  Area  Headquarters,  Building 
69,  Floyd  Bennett  Field,  BrooklyTi,  New 
York  11234;  Great  Smoky  Moimtains 
National  Park,  Gatlinburg,  Tennessee 
37738;  and  Assistant  to  Regional  Direc- 
tor, Chicago  Field  Office,  National  Park 
Service,  2510  Dempster  Street,  Suite  214, 
Des  Plaines,  Illinois  60016. 

In  addition,  as  port  of  the  Service's 
program  for  public  participation  in  plan- 
ning, public  meetings  will  be  held  at  7 
p.m.  on  Frt>ruary  7,  1977,  at  Southwest- 
ern Technical  Institute  on  Webster  Road, 
in  Sylva,  North  Carolina;  at  7  p.m.  on 
February  8,  1977,  at  Asheville  High 
School,  419  McDowell  Street,  in  Asheville, 
North  CTarolina;  at  7  p.m.  on  February  9. 
1977.  at  the  Sevier  County  High  School, 
SeviervUle,  Tennessee;  and  at  7  pjn.  on 
February  10,  1977,  at  the  Second  Presby- 
terian Ci^urch,  2829  Kingston  Pike, 
KhoxvUle,  Teimessee. 

In  addition  to  the  alternatives,  the 
assessment  considers  the  nature  of  the 
resources,  Impacts  of  the  various  alter- 
natives, mitigating  measures  to  soften 
the  effect  of  an  alternative  on  theliuman 
environment  and  adverse  ^ects  that 
cannot  be  avoided  should  an  alternative 
be  implemented.  Public  comments  on  the 
assessment  and  the  altanatives  are 
solicited.  Written  and  orsJ  comments  on 
the  assessment  and  other  planning  alter  r 
natives  will  be  received  for  consideration 
at  the  meetings.  Written  comments  will 
be  received  at  the  Southeast  Regional 
(Office,  National  Park  Service,  1895 
Phoeniji  Boulevard,  Atlanta,  Georgia, 
30349,  and  Great  Smoky  Mountains  Na- 
tional Park,  Gatlinburg.  Tennessee  37738 
until  March  14,  1977. 

Dated:  December  28.  1976. 

L.  BoYD  Finch.        _ 
Acting  Regional  Director. 

Southeast  Region. 
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NATIONAL  CAPITAL  MEMORIAL 
ADVISORY  COMMITTEE 

Notice  of  Meeting 
Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee  Act 
that  a  meeting  of  the  Naticxial  Ci«>ltal 
Memorial  Advisory  Committee  will  be 
held  at  1:30  pjn.  od  Momday.  Pdsruary 
14,  1977,  In  Room  334  at  the  National 
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Capital  Region  Headquarters.  1100  Ohio 
Drive.  SW..  Washlngtcm,  D.C. 

The  Ctnomlttee  was  established  for  the 
purpose  of  preparing  and  recommending 
to  the  Secretar?  broad  criteria,  guide- 
lines, and  poUlles  for  memorlaU:dng  per- 
sons and  events  on  Federal  lands  In  the 
National  Capital  Region  (as  defined  tn 
the  Natlcmal  Capital  Planning  Act  of 
1952.  as  amended)  through  the  media  of 
monuments,  memorials,  and  statues.  It 
is  to  examine  each  memorial  proposal  for 
adequacy  and  appn^^rlateness,  make  rec- 
ommendations to  the  Secretary  with  re- 
spect to  site  location  on  Federal  land  in 
the  National  Capital  Region  and  to  serve 
as  an  information  focal  point  for  those 
seeking  to  erect  memorials  on  Federal 
land  in  the  National  Capital  Region. 

The  members  of  the  Committee  are  as 
follows: 

Mr.  Gary  B.  Everhardt  (Chairman) .  Director, 
NaUonal  Park  Service,  Washington.  D.C. 

Mr.  George  M.  White.  Architect  of  the  Capi- 
tol, Washington.  D.C. 

Qeneral  Mark  W.  Clark,  Chairman,  American 
Battle  Monuments  Commission,  Washing- 
ton, D.C. 

Mr.  J.  Carter  Brown,  Chairman,  Pine  Arts 
Commission.  Washington.  D.C. 

Mr.  David  Childs,  Chairman,  National  Capital 
Planning  Commission,  Washington.  D.C. 

Honorable  Watler  E.  Washington.  Mayor  of 
the  District  of  Columbia,  Washington,  D.C. 

Mr.  Nicholas,  Panuzlo.  Commissioner,  Public 
Buildings  Service,  Washington,  D.C. 

The  purpose  of  this  meeting  is  to  con- 
sider: 

1.  Pedestal  design  for  the  memorial  to 
Bernardo  de  Galvez. 

2.  Site  locations  for  the  American 
Legion  Freedom  Bell. 

The  meeting  will  be  open  to  the  public. 
Any  person  may  Bl^  with  the  Conunlttee 
a  written  statement  concerning  the  mat- 
ters to  be  discussed.  Persons  who  wish  to 
file  .B,  written  statement  or  who  want 
further  information  concerning  the 
meeting  may  contact  Mr.  Richard  L. 
Stanton.  Associate  Regional  Director, 
Cooperative  Activities.  National  Capital 
Region,  at  area  code  202-426-6715.  Min- 
utes of  the  meeting  will  be  available  for 
public  inspection  2  weeks  after  the  meet- 
ing at  the  Office  of  National  Capital  Re- 
gion, Room  208,  1100  Ohio  Drive,  SW.. 
Washington,  D.C. 

Dated:  January  14,  1977. 

Mantts  J.  Fish.  Jr„ 

Regional  Director, 
National  Capital  Region, 
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Office  of  Hearii^js  and  Appeals 

[Docket  No.  M  77-791 

REPUBUC  STEEL  CORP. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  in  ac- 
cordance with  the  provisions  of  section 
301(c)  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970),  Republic  Steri  Corporation  has 
filed  a  petition  to  modify  the  applica- 
tion of  30  CFR  75.1710  to  Its  Republic 


l»Dne,  located  in  Pike  County.  Kentucky. 
30  CPR  75.1710  provides: 

An  authorized  representative  of  the  Secre- 
tary may  require  In  any  oo«I  mine  wbere  Xb» 
height  of  the  coalbed  pennlts  that  electric 
face  equipment,  including  shuttle  cars,  be 
provided  with  subetantlaUy  constructed 
canoplea.  or  eabe.  to  protect  tbe  miners  op- 
erating such  equipment  from  roof  falls  and 
from  rib  and  face  roUs. 

A  time  schedule  by  which  all  mines 
must  comply  with  S  75.1710  is  specified 
by  30  CFR  75.1710-l(a)  which  provides: 

(a)  Except  as  provided  In  peragraph  (f) 
of  this  section.  aU  self-propeUed  electric  face 
equipment  including  shuttle  cars,  which  Is 
employed  In  the  active  workings  of  each 
underground  coal  mine  on  and  after  Jan- 
uary 1,  1973  shaU.  In  accordance  with  the 
schedule  of  time  specl&ed  tn  subparagraphs 
(1).  (2).  (3).  (4).  (S).  and  (6)  of  tbU  pm^ 
graph  (a).  l>e  equipped  with  subetantiaUy 
constructed  canopies  or  cabe.  located  and 
InstaUed  In  such  a  manner  that  when  the 
operator  Is  at  the  (^>enittng  controls  of  such 
equipment  be  shaU  be  protected  from  tails 
of  roof,  face,  or  rib,  or  from  rib  and  face 
rolls.  The  requirements  of  this  paragraph  (a) 
shall  be  met  as  follows: 

(1)  On  and  after  January  1,  1B74,  In  coal 
mines  having  mining  heights  of  72  Inches  or 
more; 

(2)  On  and  after  July  1.  1974,  in  coal 
mines  having  rnining  heights  of  60  inches  or 
more,  but  less  than  72  Inches; 

(3)  On  and  after  January  I.  1976,  In  coal 
mines  having  mining  heights  of  48  li«ches 
or  more,  but  less  than  60  Inches; 

(4)  On  and  after  July  1.  1975,  in  coal 
mines  having  m*n<ng  helgbts  of  36  Inches  or 
more,  but  less  than  48  Inches; 

(5)  (1)  On  and  after  January  1.  1976,  la 
coal  mines  having  mining  height*  of  30 
inches  or  more,  but  less  than  36  Inches. 

(ii)  On  and  ^  after  July  1.  1977,  in  ooal 
mines  having  mining  heights  of  24  Inches  <x 
more,  but  less  than  30  inches,  and 

(6)  On  and  after  July  1,  1978,  In  eoal 
mines  having  mining  heights  of  leas  than  24 
inches. 

Tlie  substance  of  I*etitloner"s  statonent 
Is  as  follows: 

1.  Petitioner  requests  modification  of 
30  CFR  75.1710-1  for  its  dectrlc  face 
equipment  in  the  following  areu  ol  Its 
RepcdiUc  Mine: 

A.  The  liOwer  Elkhom  Seam,  specif- 
ically all  areas  drlv«i  under  the  boney 
coal  Coal  heights  are  42-48  Indies. 

B.  The  Upper  Elkhom  Seam,  specif- 
ically aJl  areas  driven  after  1969.  C3oal 
heights  are  up  to  53  inches. 

C.  Ttud  Clintwood  Seam  (aJLa.  Lick 
Creek  Section),  all  areas.  Coal  heights 
are  37-44  inches. 

2.  The  equipment  to  be  used  in  the  af- 
fected areas  includes: 

Lee  None  38S  continuous  ntlner. 

Joy  14  CM  continuous  miner. 

Lee  Norse  3SY  continuous  miner. 

21  SC  Joy  shuttle  cars. 

No.  48  Torkar  National  Mine  Service  shuttle 

cars. 
14  BXT-IO  Joy  loading  machine. 
Lokar  Natlooal  Mine  Service  shuttle  car. 
Model  XTATTT  X7nl  Trac  battery  scoop. 
Model  LTDO  Fletcher  roof  bolter.  * 

Model  SDME  Fletcher  roof  bolter. 
Model  DM  Fletcher  roof  bolter. 

3.  Petitloper  seeks  to  have  triplication 
of  30  C?FR  75.1710-1  modified  so  that  cabs 


or  canopies  would  not  be  required  on  the 
abore-described  equipment  whlA  lb  ised 
tn  the  specific  areas  of  the  Lower  Elk- 
Yaxa,  Upper  Elkhom  and  CSlntwood 
Seems. 

4.  Petiticmef  proposes  85  an  alternative 
a  continued  strict  compliance  with  appli- 
cable roof  control  plans  and  personal 
protective  device  regulations. 

5.  This  modification  is  being  requested 
because  use  of  cabs  or  canopies  on  such 
equipment  in  the  specific  sections  of  the 
Mine  results  In  a  diminution  of  safety  to 
the  miners.  The  placing  of  a  cab  or 
canopy  on  any  of  the  various  pieces  of 
equipment  raises  the  height  of  such 
equlpmMit  to  the  point  where  the  cab  or 
canopy  strikes  the  roof  or  roof  supports. 
Tills  striking  against  the  ro<rfor  roof  sup- 
ports can  cause  weakening  and/or  col- 
lapse of  such  areas  of  the  roof  and  this 
results  in  a  diminution  of  safety  to  the 
miners. 

6.  The  cab  or  canopy  also  causes  a 
diminution  of  safety  to  the  miners  due  to 
the  blocked  vision  of  the  equipment  op- 
erator. Doe  to  the  limited  heights  within 
the  specific  areas  of  the  mine,  the  canopy 
not  only  blocks  the  operators'  vision  di- 
rectly but  also  prevmts  him  from  moving 
to  a  position  where  he  can  l>etter  see.  Ob- 
structed vision  increases  the  diances  that 
the  operator  will  nm  into  or  over  miners, 
equipment  ribs  or  walls,  thus  causing  in- 
jury to  miners  or  damage  to  equipment  or 
property. 

7.  The  cab  or  canopy  further  dimin- 
ishes the  safety  of  the  miners  by  limit- 
ing the  working  quarters  of  the  equip- 
ment operators.  This  causes  premature 
fatigue  and  discomfort  to  the  operator 
and  increases  the  likelihood  of  unsafe, 
practices. 

8.  PetitioQer  requests  that  this  modi- 
fication be  granted  and  that  it  be  al- 
lowed to  operate  dectric  face  equipment 
in  the  specified  areas  of  its  Republic 
Mine  without  cabs  or  canopies  as  pro- 
vided in  30  CPR  75.1710-1. 

Reqitest  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petittoa  or  fur- 
nish comments  by  February  25,  1977. 
Such  requests  or  oomments  must  be  filed 
with  the  OlBce  of  Hearings  and  Appeals. 
Hearings  Division,  U.S.  Department  of 
tikb  Interior.  4015  Wilacxi  Boulevard. 
Arlington.  Virginia  22203.  CTopies  of  the 
petition  are  available  for  Inflection  at 
that  address. 

Dated;  January  14.  1977. 

Davd  TOtBCTT, 
Acttng  Director. 
Office  of  Hearings  and  Appeals. 

(FR  Doc  77-2494  FUed  l-25-77;8:45  am) 


[Docket  No.  M  77-61] 

ART  COAL  COMPATfT.  INC. 

Petition  for  Modification  of  AppHcstion  of 
Mandatory  Safety  Standard 

Notioe  is  bereby  given  thmt  in  accord- 
ance with  the  provlslonB  of  aectloa 
301(c)  of  the  Federal  Ooal  Mine  Health 
and  Safety  Act  of  1969,  30  UJ3.C.  861(c) 


FEDERAL  REGISTER,  VOL  42,  NO.   1 7— WEDNESDAY,   JANUARY  26.   1977 


4912 

(1970) .  Art  Coal  Companj-  Inc..  has  filed 
a  petition  to  modify  the  application  oif 
30    CFR    75.1710    to    its    No.    4    Mine. 
located  in  Pike  County.  Kentucky. 
30  CFR  75.1710  piovldes: 

An  authorized  representative  of  the  Sec- 
retary may  require  In  any  coal  mine  where 
the  Height  of  the  coalbed  permits  that  elec- 
tric face  equipment,  including  shuttle  cars. 
be  provided  with  sub.stantjally  constructed 
canopies,  or  cabs,  to  protect  the  miners  op- 
erating such  equipment  from  roof  falls  and 
from  rib  and  face  rolls. 

A  time  schedule  by  which  all  mines 
must  comply  with  S  75.1710  Is  specified 
by  30  CFR  75.1710-1  (a)  which  provides: 

(a)  Except  as  provided  in  paragraph  (f) 
of  this  section.  aU  self-propelled  electric  face 
equipment,  including  shuttle  cars,  whlota  Is 
employed  In  the  active  workings  of  each  un- 
derground co«U  mine  on  and  after  January 
1,  1073,  shall,  in  accordance  with  the  sched- 
uie  of  time  specified  In  subparagraphs  ( 1 ) . 
<2),  (3),  (4),  (5).  and  (6)  of  this  paragraph 
(a),  be  equipped  with  substantially  con- 
'Btructed  canopies  or  oabe.  located  and  in- 
BtaUed  In  such  a  manner  that  when  the  op- 
•mtor  Is  at  the  operating  controls  of  such 
equipment  he  shall  be  protected  from  falls 
of  roof,  face,  or  rib.  c»-  from  rib  and  face 
loUs.  The  requirements  of  this  paragraph 
(a)  sh*U  be  met  as  foUows: 

(1)  On  and  after  January  1,  1S74.  In  coal 
mines  having  mining  heights  of  72  Inches  or 
more; 

(3)  On  and  after  July  1,  1974,  in  coal  mines 
having  mining  heights  of  60  Inches  or  more, 
but  leas  than  72  Incher, 

(3)  On  and  after  January  1.  197&  In  coal 
mines  having  mining  heights  of  48  Inches  or 
more,  but  less  than  60  inches; 

(4)  On  and  after  July  1, 1976.  in  coal  mines 
having  mining  helglita  of  36  inches  or  more, 
but  less  than  48  inches; 

(5)  (1)  On  and  after  January  1.  1976,  in 
coal  inlneB  having  mining  heights  of  30 
Inches  or  more,  but  less  than  36  inches,   - 

(U)  On  and  after  July  1.  1977,  in  coal 
mines  having  mining  heights  of  24  Inches 
or  more,  but  lees  than  30  Inches,  and 

(6)  On  and  after  July  1.  1978.  in  coal 
mines  having  mining  heights  of  less  than  24 
Inches. 

The  substance  of  Petitioner's  state- 
ment Is  as  follows: 

1.  Petitioner  operates  a  mine  in  the 
No.  1  seam  of  coal  located  at  Little 
Branch.  The  coal  height  is  48-50  inches. 
Canopies  block  vision  and  create  a  dan- 
gerous condition.  Petitioner'^  employees 
are  refusing  to  operate  the  equipment 
simply  because  they  cannot  work  under 
them  In  a  cramped  position.  They  are 
afraid  they  will  either  be  Injured  or  run 
over  some  of  the  other  employees. 

2,  Without  relief,  Petitioner  will  have 
to  close  its  mine.  Petitioner  has  six 
employees. 

Request  for  Hearing  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or  fur- 
nish comments  by  February  25,  1977. 
Such  requests  or  comments  must  be  filed 
with  the  OfQce  of  Hearings  and  Appeals, 
Hearings  Division,  U.S.  Department  of 
the  Interior,  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203.  Copies  of  the 


NOTICES 

petition  axe  available  for  inspection  at 
that  address. 

Dated:  January  14, 1977. 

David  Torbett, 
ActiTig  Director, 
Office  of  Hearings  and  Appeals. 

I  PR  Doc.77-2495  Piled  1-25-77; 8: 45  am] 


[Docket  No.  M  77-73)  I 

CARBON   FUEL  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  in  accord- 
ance with  the  provisions  of  section  301 
(c)  of  the  Federal  Coal  Mine  9ealth  and 
Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970),  Carbon  Fuel  Company  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.902  to  its  Morton  Mine,  located 
In  Kanawha  Coimty,  West  Virginia. 

30  CFR  75.902  provides: 

On  or  before  September  30,  1970,  low-  and 
medium-voltage  resistance  grounded  systems 
shall  Include  a  faU-safe  ground  check  cir- 
cuit to  monitor  continuously  the  grounding 
circuit  to  assure  continuity  which  groimd 
check  circuit  shall  cause  the  circuit  breaker 
to  open  when  either  the  ground  or  pilot 
check  wire  is  broken,  or  other  no  less  effec- 
tive device  approved  by  the  Secretary  or  his 
authorized  representative  to  assure  such  con- 
tinuity, except  that  an  extension  of  time, 
not  In  excess  of  12  months,  may  be  permitted 
by  the  Secretary  on  a  mlne-by-mlne  basis 
If  he  determines  that  such  equipment  Is  not 
available.  Cable  couplers  shaU  be  constructed 
BO  that  the  ground  check  continuity  conduc- 
tor shall  be  broken  first  and  the  ground  con- 
ductoiB  shall  be  broken  last  when  the  coupler 
Is  being  uncoupled. 

75.903-1 — ^The  maximum  voltage  used  for 
such  ground  chedr  circuits  shall  not  exceed 
40  volts. 

76.902-2 — Ground  check  systems  not  em- 
ploying pilot  check  wires  wUl  be  approved 
only  U  It  is  determined  that  the  system  in- 
cludes a  faU  safe  design  causing  the  circuit 
breaker  to  open  when  ground  continuity  is 
broken. 

75.902-4 — In  grounding  equipment  frames 
of  all  stationary,  portable  or  mobile  equip- 
ment receiving  power  from  I'eslstance 
grounded  systems  separate  connections  shall 
be  used  when  practicable. 

The  substance  of  Petitioner's  statement 
is  as  follows: 

1.  The  coal  mined  in  Petitioner's  mine 
is  transported  from  the  working  faces 
to  a  slope  bottom  area  ("bin")  where  the 
coal  is  fed  onto  a  belt  which  carries  the 
coal  up  the  slope  and  out  of  the  mine. 
The  slope  bottom  or  bin  area  is  con- 
structed of  steel  columns,  beams,  struts, 
etc.  All  of  the  electrical  equipment  nec- 
essary for  operation  of  the  machinery 
in  the  bin  area  is  mounted  on  the  steel 
structure. 

2.  The  entire  steel  structure  on  which 
all  electric  equipment  is  mounted  in  the 
bin  area  is  grounded  in  three  ways  as 
shown  in  Exhibit  A '  and  is  described  as 
f  ofiovws : 


a.  A  conduit  runs  from  the  power  cen- 
ter to  a  control  panel  which  Is  mounted 
on  the  steel  frame.  A  piece  of  copper  wire 
connects  the  power  center  to  the  steel 
structure.  This  copper  wire  provides  a 
grounding  medium  for  current  to  return 
to  the  neutral  grounding  resistor  which 
is  located  in  the  power  center. 

b.  A  backup  system  is  a  ground  cur- 
rent transformer  around  the  ground  re- 
sistor ground  wire.  If  a  ground  fault 
occurs,  this  system  operates  and  opens 
the  contacts  of  a  50G  relay  which  de- 
energizes  the  control  power  to  all  circuit 
breaker  undervoltage  releases.— 

c.  A  voltage  relay  is  provided  across 
the  terminals  of  the  grounding  resistors. 
The  relay  has  normally  closed  contacts 
but  if  a  ground  fault  occurs,  the  contacts 
will  open  and  de-energize  the  under- 
voltage releases  on  all  circuit  breakers. 
If  the  grounding  resistor  opens  so  there 
is  not  continuity,  the  voltage  relay  oper- 
ates under  fault  condition  (^>ening  the 
control  circuit  to  the  undervoltage 
releases. 

3.  On  November  16,  1976,  Federal  Mine 
Inspector  Roy  A.  Gray  Issued  to  Peti- 
tioner aJ'Notice"  for  an  alleged  violation 
of  30  CFR  75.902,  a  copy  of  which  notice 
is  attached  hereto  as  Exhibit  B.'  Such 
notice  requires  that  Petitioner  provide 
a  fail-safe  ground  check  system  to  con- 
tinuously monitor  the  grounding  circuit 
for  motors  located  at  the  slope  bottom 
bin.  The  alleged  violation  Is  to  be  totally 
abated  by  8:00  a.m.  on  December  31, 
1976. 

4.  After  a  thorough  investigation  by 
Petitioner,  It  has  been  determined  that 
its  present  grounding  system  as  described 
above  is  sm  alternative  method  which 
achieves  the  salne  results  of  30  CFR 
76.902  and  at  all  times  guarantees  no  less 
than  the  same  measure  of  protection 
afforded  the  miners  of  the  Morton  Mine 
by  30  CFR  75.902. 

5.  No  danger  is  involved.  Petitioner 
requests  that  in  lieu  of  the  mandatory 
standard  contained  In  30  CFR  75.902. 
that  it  be  permitted  to  continue  to 
ground  the  electric  equipment  in  the 
slope  bottom  bin  area  in  the  manner  de- 
scribed herein. 

Request  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or  fur- 
nish comments  by  February  25,  1977. 
Such  requests  or  comments  must  be  filed 
with  the  Office  of  Hearings  and  Appeals, 
Hearings  Division,  U.S.  Department  of 
the  Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  January  14,  1977. 

Davd)  Torbett, 
Acting  Director, 
Office  0/  Hearings  and  AppetUs. 
(PR  Doc.77-2496  PUed  1-25-77; 8: 46  am) 


iTh«  enclosed  Exhibit  Is  available  for  in- 
spection at  the  address  listed  in  the  last 
paragraph  of  this  notice. 


'  The  enclosed  Exhibit  is  available  for  in- 
spection at  the  address  listed  In  the  Uurt 
paragraph  of  this  notice. 
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[Docket  No.  M  77-62] 

LYNN  COAL  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Sttodard 

Notice  is  hereby  given  that  In  accord- 
ance with  the  provisions  of  section  301 
(c)  ot  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970),  Lynn  Coed  Company  has  filed  a 
petitionr  to  modify  the  application  oH  30 
CPR  75.1101  to  its  No.  32  Mine,  located 
in  Boone  County,  West  Virginia. 

30  CFR  75.1101  provides; 

Deluge-type  water  sprays  or  foam  genera- 
tors automatlcaUy  actuated  by  rise  in  tem- 
perature, or  other  no  leas  effective  means  ap- 
proved by  the  Secretary  of  oontroUlng  fire, 
shaU  be  Installed  at  main  and  secondary 
belt-conveyor  drives. 

The  substance  of  Petitioner's  state- 
ment is  as  follows : 

1.  Petitioner's  mine  uses  a  blowing 
ventilation  system.  Therefore,  air  will  be 
traveling  down  the  belt  entry  to  the  sur- 
face. 

2.  A  fire  sensor  will  be  placed  over  the 
drive. 

3.  The  mine  vrlU  be  no  less  safe  than 
if  the  mandatory  safety  standard  is  ai>- 
plled. 

4.  Freezing  problems  would  prevent 
the  use  of  deluge  type  sjrstems  (presently 
on  hand) . 

5.  All  other  regulations  will  be  com- 
plied with  (fire  sensors,  fire  resistant 
t>elt,  belt  control  switches,  etc.) . 

6.  A  self-explanatory  map  Is  enclosed.^ 

Reqttest  for  Hearing  or  Cohuents 

Persons  interested  In  this  petition  may 
request  a  hearing  on  the  petition  or  fur- 
nish comments  by  February  25,  1977. 
Such  requests  or  comments  must  be  filed 
with  the  Ot&ce  of  gearings  and  Appeals, 
Hearings  Division,  n.S.  D^artment  of 
the  Interior,  4015  Wilson  Boulevard.  Ar- 
lington. Virginia  22203.  Copies  of  the  pe- 
tition are  available  for  inspection  at  that 
address. 

Dated :  January  14, 1977. 

DAVn>  TORBKTT, 

Acting  Director, 
Office  of  Hearings  and  Appeals. 
[FR  Doc.77-2497  PUed  l-2&-77;«:M  amj 


{Docket  No.  MT7-701 

TUNNELTON  MINING  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  Is  hereby  given  that  In  accord- 
ance with  the  provisions  of  section  301 
(c)  of  the  Federal  Coal  Mine  Healtii  and 
Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970),  Tunnelttm  Mining  Company  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.802(a)  to  its  Marlon  Mine, 
located  in  Indiana  County,  Pennsylvania. 

30  CFR  75.802  provides: 

(a)  Except  as  provided  In  paragraph  (b)  of 
this  section,  bl^-Toltage  circuits  extending 


^Tbe  enelooed  map  U  availabla^for  laqMe- 
tloa  at  tba  address  listed  la  the  last  para- 
graph of  this  notice. 


underground  and  supplying  portable,  mobUe, 
or  stationary  high-voltage  equipment  shall 
CMitain  either  a  direct  or  derived  neutral 
which  shall  be  grounded  through  a  suitable 
resistor  at  tb*  source  transformers,  and  a 
grounding  circuit,  originating  at  the 
grounded  side  of  the  grounding  reslstM-.  shaU 
extend  along  with  the  |>ower  conductors  and 
serve  aa  a  grounding  conductor  for  the 
frames  of  all  hl^-voltage  equipment  sup- 
plied power  from  that  circuit. 

(b)  Notwithstanding  the  requirements  of 
paragraph  (a)  of  this  section,  the  Secretary 
cv  his  auUiorized  representative  may  permit 
ungrounded  high-voltage  circuits  to  be  ex- 
tended underground  to  feed  stationary  elec- 
tric equipment  If: 

(1)  Such  circuits  are  either  steel  armored 
or  installed  in  grounded,  rigid  steel  conduit 
throughout  their  entire  length;  or, 

(2)  The  voltage  of  such  circuits  is  noml- 
naUy  2,400  volts  or  less  pbaae-to-phaae  and 
the  cables  nsed  ia  such  circuits  are  equipped 
with  metallic  shields  around  each  power  oon- 
ductor,  and  contain  one  or  more  ground  con- 
ductors having  a  total  cross  sectional  area 
of  not  less  than  one-half  the  power  conduc- 
tor, and, 

(3)  Upon  a  finding  by  the  Secretary  or  his 
authorized  representative  that  the  use  of  the 
circuits  described  in  paragraph  ( b )  ( I )  and 
(2)  of  this  section  does  not  pose  a  hazard 
to  the  miners. 

(c)  Within  100  feet  of  the  point  on  the 
surface  where  high-vx>ltage  circuits  enter  the 
underground  portion  of  the  mtae,  dlseon- 
nectlng  devices  shaU  be  installed  and  bo 
equipped  or  designed  In  such  a  manner  tbat 
it  can  be  determined  by  rinial  observation 
that  th«  pow«r  is  dlsootmected,  except  that 
the  Secretary  or  his  authorized  represenU- 
tlve  may  permit  such  devices  to  be  InstaUed 
at  a  greater  distance  from  such  area  of  the 
mine  If  he  determines,  based  on  existing 
physical  conditions,  that  such  installation 
will  be  more  acceaslble  at  a  greater  distance 
and  wlU  not  pe^  any  hazard  to  the  miners. 

Tlie  substance  of  Petitioner's  state- 
ment is  as  follows: 

1.  Tbe  7.2  KV  system  was  installed  at 
Petitioner's  Mine  prior  to  1969.  The 
source  transformers  are  owned  by  the 
West  Penn  Power  Compcuiy  and  are  lo- 
cated about  4.300  feet  by  straight  line 
away  from  the  mine.  The  7.2  KV  dis- 
trlbuticai  line  from  the  source  trans- 
former to  the  mine  is  owned  and  main- 
tained by  the  West  Penn  Power  Com- 
pany. The  source  transformers  are 
located  4.3  miles  by  road  (20  minutes  by 
vehicle)  away  from  the  mine. 

2.  Petltic«ier  pn^xises  the  use  of  an  oH 
circuit  recloser  to  disconnect  the  entire 
surface  load  (less  the  primary  fan)  for 
any  phase  to  ground  fault  on  the  entire 
7.2  KV  system  originating  from  the  West 
Penn  transformers. 

3.  Petitioner  further  proposes  as  a 
modifica.tion  tlie  foUowtiig  system: 
<<(a)  Two  sepcu^te  ground  beds  with  im- 
pedance less  than  2  ohms  each.  One 
ground  bed  will  be  for  the  underground 
system  and  will  be  connected  to  the 
ground  side  of  the  neutral  resistor.  The 
other  ground  bed  will  be  separated  at 
least  25  feet  from  the  previous  ground 
bed  and  will  be  connected  to  the  West 
Penn  skywlre,  all  surface  equipment 
grounds  and  frames,  and  all  surface 
lightning  arrestor  installations. 

(b)  An  oU  circuit  recloser  (OCR)  will 
be  added  to  the  7.2  KV  circuit  Immed- 
iately after  the  primary  fan  transformer 


and  before  any  other  mine  surface  load. 
The  OCR  will  have  appropriate  lo«ul  car- 
rjring  and  Interrupting  rating. 

(c)  A  phase  to  ground  fault  sensing 
and  indicating  scheme  will  be  added  to 
sense  a  groimded  phase  and  trip  the 
OCR. 

(d)  The  OCR  will  be  tripped  for  all 
phase  to  ground  faults  on  the  surface  7.2 
KV  system.  Tripping  will  be  delayed 
slightly  to.  coordinate  with  the  ground 
fault  protection  on  the  unda%round 
breaker. 

(e>  A  ground  fault  Indicating  light  will 
be  added  at  the  OCR  to  indicate  a  groimd 
fault  anywhere  on  the  7.2  KV  system. 

(f)  With  the  exception  of  (c)  above, 
all  operations  of  the  OCR  wQl  be  manuaL 

<g)  The  grounding  conductor  from 
the  ground  resistor  will  not  serve  as 
grounding  medium  for  the  surface  high- 
voltage  equipment  frames;  It  will  be  the 
grounding  medium  for  the  underground 
high-voltage  equipment  frames  and  the 
resistor  will  not  be  at  the  source  trans- 
formers. 

(h)  The  underground  high-voltage 
ground  will  not  be  connected  to  the 
frame  of  the  high-voltage  equipment 
supplying  power  to  the  system  but  the 
frames  will  be-effectively  grounded. 

(i)  AU  frames  of  surface  tilgfa-voltage 
equipmoit  shall  be  effectively  grounded 
at  the  utilization  point  by  both  a  local 
ground  rod  and  be  connected  to  the 
surface  system  ground  wire. 

(j)  The  neutral  resistor  ground  con- 
ductor will  not  be  connected  to  the 
surface  high- voltage  equipment  frames; 
these  frames  will  be  effectively  grounded 
to  limit  frame  voltages  to  safe  levels 
under  fault  conditions. 

4.  If  Petitioner's  existing  system  were 
modified  to  comply  with  Section  75.802, 
the  entire  surface  load  would  become  a 
delta  ungrounded  system. 

5.  Petitioner  maintains  that  its  pro- 
posed alternates  system  will  be  as  safe 
as.  or  safer  than  tbe  present  system  as 
required  by  30  CFR  75.802(a)  In  that 
phase  to  ground  faults  on  the  surface 
systems  will  be  cleared  before  a  dual 
phase  to  ground  fault  can  occur. 

6.  If  Petltiona's  modification  is  grant- 
ed, the  installation  ot  the  oil  circuit  re- 
doeer  will  not  result  in  a  dlmlnatl<»i 
of  safety  to  the  miners  at  Petitioner's 
mine. 

Request  tor  Hearings  or  Comments 

Persons  Interested  in  this  petition  may 
request  a  hearing  on  the.  petition  or  fur- 
nish comments  by  February  25,  1977. 
Such  requests  or  c^Hnments  must  be  filed 
with  the  Office  of  Hearings  and  Appeals, 
Hearings  Division.  n.S.  Department  of 
the  Interior,  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203.  Copies  of  the 
petition  are  avallEible  for  inspection  at 
that  address. 

Dated:  January  14, 1977. 

DAvm  Torbett. 
Aetttiff  DIreetor, 
Office  of  Hearings  and  Appeaix. 

[PR  Doc  77-2498  PUed  l-25-77;8:4»  am] 
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I  Docket  ^o.  M77-71) 

TUNNELTON  MINING  CO. 

PvtHion  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  Is  hereby  given  that  in  accord- 
ance with  the  provisions  of  section  301 
(c)  of  ttie  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  U.S.C.  ,861(c) 
(1970),  Timnelton  Mining  Company  has 
filed  a  i^titlon  to  modify  the  application 
of  30  CFR  75.811  to  its  Marion  Mine,  lo- 
cated la  Indiana  County,  Pennsylvania. 
30  CFR  75.811  provides: 

Frames,  Eupportlng  structures,  aiid  in- 
Cloeures  of  Btatlonary,  portable  or  mobile 
undergivuiul  high-voltage  equipment  and  all 
hlgb-voltage  equipment  supplying  power  to 
■ueh  equipment  receiving  power  from  reelst- 
aaee  grounded  siretems  shall  be  effectively 
grounded  to  the  high- voltage  ground. 

The  substance  of  Petitioner's  state- 
ment la  as  follows : 

1.  Tht  7.2  KV  system  was  installed  at 
Petitioner's  mine  prior  to  1969,  The 
source  transformers  are  owned  by  the 
West  Penn  Power  Company  and  are  lo- 
cated about  4,300  feet  by  straight  line 
away  from  the  mine.  The  7.2  KV  distri- 
bution line  from  the  source  transformer 
to  the  mine  is  owned  and  maintained  by 
the  West  Penn  Power  Company.  The 
source  transformers  are  located  4.3  miles 
t^  road  (20  minutes  by  velilcle)  away 
fitMn  the  mine. 

2.  Petitioner  proposes  the  xise  of  an 
oil  circuit  recloeer  to  disconnect  the  ea- 
tlxe  service  load  (less  the- primary  fan) 
for  any  phase  to  groimd  fault  on  the  en- 
tire 7,2  KV  system  originating  frc»n  the 
West  Penn  transformers. 

3.  Petitioner  further  proposes  as  a 
modification  the  following  systen: 

(a)  Two  separate  ground  beds  with 
Impedance  less  than  2  ohms  each.  One 
ground  bed  will  be  for  the  underground 
system  and  will  be  connected  to  the 
ground  side  of  the  neutral  resistor.  The 
other  ground  bed  will  be  separated  at 
least  25  feet  from  the  previous  ground 
bed  and  will  be  connected  to  the  West 
Penn  skywlre,  all  surface  equipment 
grounds  and  frames,  and  all  surface 
Tightning  arrestor  installations. 

(b)  An  oil  circuit  recloeer  (OCR)  will 
be  added  to  the  7.2  KV  circuit  immedi- 
ately af t^r  the  primary  fan  transformer 
and  before  any  other  mine  surface  load. 
Die  OCR  will  have  appropriate  Iptad  car- 
rying and  interrupting  rating.       \ 

(c)  A  phase  to  ground  fault  sensing 
and  indicating  scheme  will  be  added  to 
sense  a  grounded  phase  and  trip  the 
OCR. 

(d)  The  OCR  will  be  triwjed  for  all 
phase  to  ground  faults  on  the  surface 
7.2  KV  system.  Tripping  will  be  delayed 
sUghtly  to  coordinate  with  the  ground 
fault  protection  on  the  underground 
breaker. 

(e)  A  ground  fault  indicating  light  will 
be  added  at  the  OCR  to  Indicate  a 
ground  fault  anywhere  on  the  7.2  KV 
system. 

(f)  With  the  exceptlcm  of  (c)  above, 
•n  operations  of  the  OCR  will  be  manual. 

(gi  The  grounding  conductor  from  the 


NOTICES 

I, 

ground  resistor  will  not  serve  as  grovmd- 
Ing  medium  for  the  surface  high-voltage 
equipment  frames;  It  will  be  the  ground- 
ing medium  for  the  underground  high- 
voltage  equipment  frames  and  the  re- 
sistor Will  not  be  at  the  source  trans- 
formers. 

(h)  The  imderground  high-voltage 
ground  will  not  be  connected  to  the 
frame  of  the  high-voltage  equipment 
supplying  power  to  the  system  but  the 
frames  will  be  effectively  grounded. 

(i)  All  frames  of  surface  high-voltage 
equipment  shall  be  effectively  grounded 
at  the  utilization  point  by  both  a  local 
ground  rod  and'be  connected  to  the  sur- 
face system  ground  wire. 

(j)  TJie  neutral  resistor  ground  con- 
ductor will  not  be  connected  to  the  sur- 
face high -voltage  equipment  frames; 
these  frames  will  be  effectively  grounded 
to  limit  frame  voltages  to  safe  levels 
under  fault  conditions. 

4.  If  Petitioner's  existing  system  were 
modified  to  comply  with  30  CFR  75.802, 
the  entire  surface  loexl  would  become  a 
delta  ungrounded  system. 

5.  Petitioner  maintains  that  its  pro- 
posed alternate  system  will  be  as  safe  as, 
or  safer  than  the  present  system  as  re- 
quired by  30  CFR  75,811  in  that  phase 
to  ground  faults  on  the  surface  systems 
will  be  cleared  before  a  dual  i^ase  to 
ground  fault  can  occur, 

6.  If     Petitioner's     modiflcatimi     is 
granted,  the  Installation  of  the  oil  circuit 
recloser  will  not  result  in  a  dlminutltxi 
of  safety  to  the  miners  at  Petitioner's  • 
mine. 

Reqvest  for  Hearing  or  Comments 

Persons  Interested  in  this  petition  may 
request  a  hearing  on  the  petition  or  fur- 
nish oomments  by  February  25,  1977. 
Such  requests  or  comments  must  be  filed 
with  the  Office  of  Hearings  and  Appeals, 
Heculngs  DivisicMi,  UJS.  Depcutment  of 
the  Interior,  4015  Wilson  Boulevard,  Ar- 
lington. Virginia  22203.  Copies  of  the  pe- 
tition are  available  for  lnsi>ection  at  that 
address. 

Dated:  January  14, 1977. 

DAVn)  TORBETT, 

Acting  Director, 
Office  of  Hearings  and  Appeals. 
IFR  Doc.77-24©9  PUed  l-2&-T7;8:46  am] 


[  Docket  No.  M77-72  ] 
Ik      TUNNELTON   MINING  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  Is  hereby  given  tliat  In  accord- 
ance with  the  provisions  of  section  301 
(c)  (rf  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970) ,  Tunnel  ton  Mining  Company  has 
filed  a  petition  to  modify  the  applica- 
tion at  30  CFR  75.802  to  its  Marlon  Mine, 
located  In  Indiana  County,  Pennsyl- 
vanla, 

30 CFR  75,802  provides: 

(a)  Except  as  provided  In  paragraph  (b) 
of  this  section,  high -voltage  circuits  extend- 
ing   underground    and    supplying    portable. 

i  -         I 


mobile,  or,  stationary  high-voltage  equip- 
ment'shall  contain  either  a  direct  or  derived 
neutral  which  shall  be  grounded  through  a 
suitable  resistor  at  the  source  transformers, 
and  a  grounding  circuit,  originating  at  the 
grounded  side  of  the  grounding  resistor, 
shall  extend  along  with  the  power  conduc- 
tors and  serve  as  a  grounding  conductor  for 
the  frames  of  all  high-voltage  equipment 
supplied  povtrer  from  that  circuit. 

(b)  Notwithstanding  the  requirements  of 
paragraph  (a)  of  this  section,  the  Secretary 
or  his  authorized  representative  may  per- 
mit ungrounded  hlgh-voltago  circuits  to  be 
extended  underground  to  feed  Btatlonary 
electric  equipment  If : 

(1)  Such  circuits  are  either  steel  armored 
or  Installed  In  grounded,  rigid  steel  con- 
duit throughout  their  entire  length;   or, 

(2)  The  voltage  of  such  circuits  Is  nomi- 
nally 2,400  volts  or  less  phase-to-phaae  and 
the  cables  used  in  such  circuits  are  equipped 
with  metallic  shields  around  each  power 
conductor,  and  contain  one  or  more  ground 
conductors  having  a  total  cross  sectional  area 
or  not  less  than  one-half  the  power  conduc- 
tor; and, 

(3)  Upon  a  finding  by  the  Secretary  or  his 
authorized  representative  that  the  use  of 
the  circuits  described  In  paragraph  (b)  (1) 
and  (2)  of  this  section  does  not  pose  a  haz- 
ard to  the  miners. 

(c)  Within  100  feet  of  the  point  on  the 
surface  where  high-voltage  clrculta  enter  the 
underground  portion  of  the  mine,  discon- 
necting devices  shall  he  Installed  and  so 
equipped  or  designed  In  such  a  manner  that 
it  can  be  determined  by  visual  observation 
that  the  power  la  disconnected,  except  that 
the  Secretary  or  his  authwijsed  representative 
may  permit  such  devices  to' be  Instcdled  at 
a  greater  distance  from  such  area  of  the  mine 
If  he  determines,  baaed  on  existing  physical 
conditions,  that  such  Installations  will  be 
more  accessible  at  a  greater  distance  and  will 
not  pose  any  hazard  to  the  miners. 

The  substance  of  Petitioner's  statement 
Is  as  follows: 

1.  The  7.2  KV  system  was  installed,  at 
Petitioner's  mine  prior  to  1969.  The 
source  transformers  are  owned  by  the 
West  Perm  Power  Company  and  are  lo- 
cated about  4,300  feet  by  straight  line 
away  from  the  mine.  The  7.2  KV  distri- 
bution line  from  the  source  transformer 
to  Uie  mine  is  owned  and  maintained  by 
the  West  Penn  Power  Company.  The 
source  transformers  are  located  4.3  miles 
by  road  (20  minutes  by  vehicle)  away 
from  the  mine. 

2.  Petitioner  proposes  the  use  of  an  oil 
circuit  recloser  to  disconnect  the  entire 

■  surface  load  (less  the  primary  fan)  for 
any  phase  to  ground  fault  on  the  entire 
7.2  KV  system  originating  from  the  West 
Penn  trtinsformers. 

3.  Petitioner  further  proposes  as  a 
modification  the  following  system: 

(a)  Two  separate  ground  beds  with 
Impedance  less  than  2  ohms  each.  One 
ground  bed  will  be  for  the  underground 
system  and  will  be  connected  to  the 
ground  side  of  the  neutral  resistor.  The 
other  groimd  bed  will  be  separated  at 
least  25  feet  from  the  previous  ground 
bed  and  will  be  connected  to  the  West 
Penn  skywire,  all  surface  equipment 
grounds  and  frames,  atnd  all  surface 
lightning  arrestor  Installations, 

(b)  An  oU  circuit  recloso"  (OCR)  will 
be  added  to  the  7.2  KV  circuit  immedi- 
ately after  the  primary  fan  transformer 
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and  before  any  other  mine  surface  load. 
The  OCR  will  have  appropriate  load  csu-- 
rying  and  interrupting  rating. 

(c)  A  phase  to  ground  fault  sensing 
and  indicating  scheme  wUl  be  added  to 
sense  a   grounded  phase  and   trip  the 

oc::r, 

(d)  The  OCR  will  be  tripped  for  all 
phase  to  groimd  faults  on  the  surface  7.2 
KV  system.  Tripping  will  be  delayed 
slightly  to  coordinate  with  the  ground 
fault  protection  to  the  imderground 
breaker. 

(e)  A  ground  fault  indicating  light  will 
be  added  at  the  CX3R  to  indicate  a  ground 
fault  anywhere  on  the  7.2  KV  system. 

(f)  With  the  exception  of  (c)  above, 
all  operations  of  the  OCR  will  be  manual. 

(g)  The  grounding  conductor  from 
the  ground  resistor  will  not  serve  as 
grounding  medium  for  the  surface  high- 
voltage  equipment  frames;  it  will  be  the 
grounding  medium  for  the  underground 
high  voltage  equipment  frames  and  the 
resistor  will  not  be  at  the  source  trans- 
formers. 

(h)  The  underground  high-voltage 
groimd  will  not  be  connected  to  the 
frame  of  the  high-voltage  equipment 
supplying  power  to  the  system  but  the 
frames  will  be  effectively  grounded. 

(i)  All  frames  of  surface  high-voltage 
equipment  shall  be  effectively  grounded 
at  the  utilization  point  by  both  a  local 
ground  rod  and  be  connected  to  the 
surface  system  ground  wire. 

(j)  The  neutral  resistor  ground  con- 
ductor will  not  be  connected  to  the  sur- 
face high-voltage  equipment  frames: 
these  frames  will  be  effectively  grounded 
to  limit  frame  voltages  to  safe  levels 
under  fault  conditions. 

4.  If  Petitioner's  existing  system  were 
modified  to  comply  with  30  CFR  75.802, 
the  entire  surface  load  would  become  a 
delta  ungrounded  system. 

5.  Petitioner  maintains  that  its  pro- 
posed alternate  system  will  be  as  safe 
as,  or  safer  than  the  present  system  as 
required  by  30  CFR  75.802  in  that  phase 
to  ground  faults  on  the  surface  systems 
will  be  cleared  before  a  dual  phase  to 
ground  fault  can  occur. 

6.  If  Petitioner's  modification  Is 
granted,  the  installation  of  the  oil  circuit 
recloser  will  not  result  in  a~dlminution 
of  safety  to  the  miners  at  Petitioner's 
mine. 

Request  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or 
furnish  comments  by  February  25,  1977. 
Such  requests  or  comments  must  be  filed 
with  the  Office  of  Hearings  and  Appeals, 
Hearings  Division,  U,S.  Department  of 
the  Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  January  14, 1977. 

David  Torbett, 
Acting  Director, 
Office  of  Hearings  and  Appeals. 

[PR  Doc.77-2500  PUed  I-25-77;8:46  am] 


Office  of  the  Secretary 

LIVESTOCK  GRAZING  ON  PUBLIC 
LANDS 

Schedule  of  Fees,  1977 

Pursuant  to  the  Taylor  Grazing  Act  of 
1934  and  the  Federal  Land  Policy  and 
Management  Act  of  1976,  notice  fe  here- 
by given  of  the  schedule  of  fees  for  the 
1977  fee  year  beginning  March  1,  1977, 
and  ending  February  28,  1978,  for  live- 
stock grazing  on  the  public  lands. 

For  the  purpose  of  establishing 
charges,  one  animaJ  unit  month  (AUM  • 
shall  be  considered  equivalent  to  grazing 
use  by  one  cow,  five  sheep,  or  one  horse 
for  one  month.  The  charge  for  one  horse 
is  at  twice  the  rate  for  one  cow. 

Bills  shall  be  issued  in  accordance  w  ith 
the  rates  prescribed  in  this  notice. 

Inside  Statutory  Grazing  Districts 

Pursuant  to  Departmental  regulations 
(43  CFR  4115.2-l(k)>,  as  amended  Jan- 
uary 4,  1977  (FR  778),  fees  within  dis- 
tricts, except  as  otherwise  provided 
herein,  shall  be  $1.51  per  AUM  of  which 
50  percent  Is  credited  to  the  range  better- 
ment account. 

Exceptions  to  the  above  rates  are 
hereby  set  as  follows  for  certain  LU  proj- 
ect lands  (Bankhead-Jones  Title  ni 
lands)  in  order  to  continue  the  basis  of 
fees  that  has  heretofore  been  established : 

Arizona.  For  the  San  Simon  project 
(Cienega  area)  transferred  to  the  De- 
partment by  Executive  Order  10322,  the 
fees  shall  be  $1.88  per  AUM. 

Colorado.  For  the  Great  Divide  project 
transferred  to  the  Department  by  Execu- 
tive Order  10046,  the  fees  shall  be  $1.62 
per  AUM. 

Montana.  For  all  LU  lands  within  dis- 
tricts transferred  to  the  Department  by 
Executive  Order  10787,  the  fees  shall  be 
$1.62  per  AUM. 

New  Mexico.  For  the  Hope  Land  proj- 
ect transferred  to  the  Department  by 
Executive  Order  10787,  the  fees  shall  be 
$1.58  per  AUM.  The  San  Simon  project 
(Cienega  area)  transferred  to  the  De- 
partment by  Executive  Order  10322,  the 
fees  shall  be  $1.88  per  AUM. 

Outside   Statutory   Grazing    Districts 
(Exclusive  of  Alaska) 

Pursuant  to  Departmental  regulation.<; 
(43  CFR  4125.1-1  (m) ) .  as  amended  Jan- 
uary 4,  1977  (FR  778) ,  the  rate  for  graz- 
ing leases,  except  as  otherwise  provided 
herein,  shall  bfr$1.51  per  AUM  of  which 
50  percent  is  credited  to  the  range  better- 
ment account. 

Exceptions  to  the  above  rate  are  hereby 
set  as  follows  for  certain  LU  project  lands 
and  for  all  O&C  (Revested  Oregon  and 
California  Railroad),  C3WR  (Recon- 
veyed  Coos  Bay  Wagon  Road  Grant", 
and  intermingled  public  domain  lands  in 
western  Oregon  in  order  to  continue  the 
basis  of  fees  that  has  heretofore  been 
established : 

Montana.  For  those  Milk  River  Land 
project  lands  outside  districts  trans- 
ferred to  the  Department  by  Executive 
Order  18787,  the  fee  shaU  be  $1.62  per 
AUM. 


Wifoming.  For  the  northeast  Wyoming 
prokject  transferred  to  the  DeiJartment 
by  Executive  Order  10046  and  amended 
by  Executive  Order  10175,  the  fee  shall 
be  $1.62  per  AUM. 

Western  Oregon.  For  western  Oregon, 
the  fee  shall  be  $1.62  per  AUM.  Receipts 
from  O&C  and  CBWR  lands  are  not  sub- 
ject to  the  range  betterment  program 
account  pro\lsions  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Jack  O.  Horton, 
Assistant  Secretary 
of  the  Interior. 

January  19.  1977. 

IFR  Doc  77 -2460  FUed  :    25   77  8:45  am) 


ALVIN   F.   BAAL 
Statement  of  Changes  in  Financial  Interests 

In  accordance  with  the  requirements 
of  section  710(b>  (6)  of  the  DefMise  Pro- 
duction Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  Nov«nber  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  tlie 
past  six  months : 


( 1 )  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 


I 


This  statement  is  made  a5  of  Janu- 
ar>'  1.  1977. 

Dated:  December  20,  1976. 

Alvin  F.  Baal,  III. 

[FR  Doc  77  2501  Filed  1-25-77:8:45  am] 


HARLEY  L  COLLINS 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requii-ements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28. 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  six  months : 

( 1 )  No  chEtnge. 
( 2 1  No  change. 
(3)  No  change. 
{i)   No  change. 

This  statement  is  made  as  of  Janu- 
ary 1,  1977. 

Dated:  December  17,  1976. 

Harlet  L.  Collins. 

IFR  Doc  77-2502  Filed  1-25-77.8:45  am] 


WINSTON  M.  COOPER 
Statement  of  Changes  in  Financial  Interests 
In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950,  as  amoided,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  In  my  financial  interests  during  the 
past  six  months: 
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(1)  No  chang«. 

(2)  No  cbaac*. 

(3)  No  ebange. 

(4)  No  ctuu}^*. 

TUs  statement  Is  made  as  of  Janu- 
ary 1.  1977. 

Dated:  December  20, 1976. 

WrasToif  M.  Cooper. 

[PR  Etoc  77-2503  PUed  l-25-77;8:45  amj 


LESTER  E.  GARLINGHOUSE 

Statement  of  Changes  in  Financial  Interests 

m  accordance  wiUi  the  requirements 
of  section  710(b)  (6)  ot  the  Defense  Pro- 
duction Act  of  1950,  as  am^ided.  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  six  months: 

Pnrchaeed: 

(1)   Oould  Incorpo!ai€d   i9-30-76). 

(2). 
(3). 

(4). 

This  statement  is  made  as  of  Janu- 
ary 1.  1977. 
Dated:  January  4,  1977. 

Lester  E.  Garunghocse. 

IFR  Doc  77-2504  Filed  l-25-T7;8:45  sm] 
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I  WILLIAM  P.  HENNE 

Statement  of  Changes  in  Financial  Interests 

Li  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950.  as  amended,  and  Ex- 
ecutive Order  10647  of  November  28, 
1955,  the  following  changes  have  takoi 
idaoe  In  my  financial  interests  during 
the  past  six  months: 

( 1 1  No  diange. 
(2^  No  change. 

(3)  No  cbange. 

(4)  No  cbange. 

This  statement  is  made  as  of  January 
11.  1977. 

Dated:  December  16,  1976. 

WlXXIAK  P.  Henne. 

|PR  Doc  77  2507  Filed  l-25-77;8:45  ami 


BILL  M.  GUTHRIE 
Statement  orChanges  in  Financial  Interests 
In  accordance  with  the  requirements 
of  aectfcin  710(b)  (61  of  the  Defense  Pro- 
duction Act  of  1950,  as  amended,  and  Ex- 
ecutive Order  10«47  of  November  28, 
1966.  the  following  changes  have  taken 
place  In  my  financial  Interests  during  the 
past  six  months: 

(1)  No  chaiige. 
(S)  No  ctuoige. 
(S)  No  cbange. 
(4)  No  cbange. 

mifl  statement  is  made  as  of  Janiuuy 

28.  1977. 

Dated:  December  16,  1976.  _ 

Bill  M.  Guthrhl 

IFR  Doc  77-2605  FUed  l-2&-77;8:46  wnj 


KENNETH  M.  HALE 
Statement  of  Changes  in  Financial  Interests/ 

Tn  accordance  with  the  requirements 
of  eeetkn  710(b)  (6)  of  the  Defense  Pro- 
auetkn  Act  of  1950.  as  amended,  and  Ex- 
ecvtlve  Order  10647  of  November  28. 
19t5,  the  following  changes  have  taken 
Idace  in  my  financial  interests  duri^  the 
past  six  months: 

(3)  No  cbange  from  status  previously  sub- 
mitted. 

(8). 

(4). 

Itife  Statement  \b  made -as  of  January 
1,  1977. 

Dated:  December  20, 1976. 

Kenneth  M.  Hale. 

iniDoc.TT-aweWad  l-25-T7;8:46  am] 


(S)  No  cbange. 
(4)   No  change. 

TbiM  staitement  is  made  as  of  January' 
1,  1977. 

Dated:  December  16,  1976. 

Leon  Loveless. 

[PR  Doc  77-2610  PUed  1-25-77:8:45  ana) 


I  BILL  C.  HULSEY 

Statement  of  Changes  in  Financial  Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950,  as  amended,  and  Ex- 
ecutive Order  10647  of  November  28, 
195$,  the  following  changes  have  taken 
place  in  my  financial  interests  during 
the  past  six  mraiths : 

( ]  )  No  cbange. 
(3)  No  cbange. 

(3)  No  change. 

(4)  No  cbange. 

This  statement  is  made  as  of  January 
28, 1977. 

Dated:  December  20,  1976. 

I  Bill  C.  Hitlsey. 

IFR  Doc.77-2508  PUed  1-26-77; 8: 45  am) 


I  MAURICE  H.  KENT 

Statement  of  Changes  in  Financial  Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  19S0,  as  amended,  and 
Executive  Order  10C47  of  Novrantoer  28, 
1965,  the  following  cdianges  have  taken 
I^flce  In  my  flrm-Twift-i  interests  during 
the  past  six  months: 

(1)  No  change. 
(3)  No  cbange. 
(S)  No  Cbange. 
(,4)  No  change. 

This  statement  is  made  as  of  Janu- 
ary 1, 1977. 
Dated:  December  17,  1976. 

Mauuce  H.  Kent. 
(PR  Doc.  77-2509  PUed  1-25-77;  8: 45  ami 


'  I^ON  LOVELESS 

Statement  of  Changes  in  Financial  Interests 

In  accordance  with  the  requlremwita 
of  aecUon  710(b)  (6)  of  the  Defense  Pro- 
diKtlon  Act  of  1950.  as  amended,  and 
Executive  Order  10647  of  November  28. 
1955,  the  following  changes  have  taken 
place  in  my  financial  Interests  during 
the  past  six  months : 

Jl)  No  change.  I 

{2)   No  change.  ' 


ROBERT  J.  MARCHETTI 

Statement  of  Changes  in  Financial  Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defoise  Pro- 
duction Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28. 
1955,  the  following  changes  have  taken 
place  In  my  financial  interests  during 
the  past  six  months: 

(1)  No  change. 

(2)  No  change. 
(8)  No  change. 
(4)  No  change. 

This  statement  is  made  as  of  January 
1, 1977. 

Dated:  Januar>-  6, 1977. 

Robert  J.  Marchetii. 

(FR  Doc  77-2511  FUed  1-25-77:8:45  am) 


JOHN  A.   McMAHON 

Statement  of  Changes  in  Financial  Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  In  my  financial  Interests  during 
the  past  six  months : 

(1)  No  change. 

(2)  No  change.       i 

(3)  No  cbange. 

(4)  No  change. 

This  statement  is  made  as  of  Januar>- 
1,  1977. 

Dated:  December  31,  1976. 

John  A.  McMahom. 

(PR  Doc  77-2512  PUed  l-25-77;8:45  am) 
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S.   RIGGS  SHEPPERD 

Statement  of  Chai^^es  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950.  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  Interests  during 
the  past  six  months : 

(1)  None. 

(2)  None. 

(3)  None. 

(4)  None. 

This  statement  is  made  as  of  Janu- 
ary 12. 1977. 

Dated :  January  6. 1977. 

Biggs  Shxppkbo. 

2513  nied  l-n-mnn  WKBi 
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KEITH   E.  SPENCER 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950,  as  sjnended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes-have  taken 
place  in  my  financial  interests  during 
the  past  six  months:  j 

(1)  None. 

(2)  None. 

(3)  None. 

(4)  None. 

This  statement  is  made  as  of  Janu- 
ary 1,  1977. 

Dated:  December  16, 1976. 

Keith  E.  Spencer. 

[PR  Doc.  77-2514  PUed  l-25-77;8:45  am] 


FRED  M.  TREFFINGER 

Statement  of  Changes  in  Financial 
Interacts 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  six  months: 

(1)  No  change. 

(2)  No  change. 

(3)  No  cbange.  . 

(4)  No  change. 

This  statement  is  made  as  of  Janu- 
ary 1, 1977. 

I>ated:  January  6, 1977. 

Fred  M.  Treffincer. 

[FR  Doc.77-2515  PUed  l-25-77;8:45  am] 


CHARLES  N.  WHITMIRE 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  of  1950,  as  am^ided,  uid 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during 
the  past  six  months : 

(1)  None. 

(2)  Delete  Marcor;  addMobU. 

(3)  None. 

(4)  None. 

This  statement  is  made  as  of  Janu- 
ary 28, 1977. 

Dated:  December  20, 1976. 

Charles  N.  Whitmire. 
[Ph  Doc .77-25 17  PUed  1-25-77; 8: 45  am] 


ROBERT  W.  WINFREE 

Statement  of  Changes  in  Financial 
interests 

In  EMSCordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro- 
duction Act  ot  1950.  as  amended,  and 


Executive  Order  10647  of  November  28. 
1955.  the  following  changes  have  taken 
place  in  my  financial  interests  during 
the  past  six  months; 

( 1)  No  change. 

(2)  No  cbange. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Janu- 
ary 11,  1977. 

Dated:  December  16,  1976. 

Robert  W.  Winfree. 
(FR  Doc.77-2518  FUed  l-25-77;8;45  am] 

INTERNATIONAL  TRADE 
COMMISSION 

GOVERNMENT   IN   THE  SUNSHINE 
Amendment  of  Meeting 

In  its  notice  for  the  meeting  of  Febru- 
ary 1,  1977.  the  Commission  indicated 
that  its  discussion  of  reorganization 
(agenda  item  No.  3)  would  he  in  open 
session.  Such  discussion  will  be  in  open 
session  to  the  extent  that  the  discussion 
does  not  involve  selections  of  personnel  to 
flU  positions  under  the  reorganization. 
The  portion  of  the  discussion  under  Item 
No.  3  which  concerns  selections  of  per- 
soimel  to  fill  positions  under  the  reorga- 
nization will  l>e  held  in  closed  session. 

Pursuant  to  the  specific  exemptions  of  -' 
5  U.S.C.  552b(c)  (2)  and  (6) ,  on  the  au- 
thority of  19  U.S.C.  1335,  and  in  conform- 
ity with  proposed  19  CFR  201.37(b)  (2) 
and  (6),  Commissioners  Parker,  Moore. 
Bedell,  and  Ablondl  voted  to  hold  this 
portion  of  the  discussion  with  resjpect  to 
item  No.  3  on  reorganization  in  closed 
session.  Commissioners  Minchew  and 
Leonard  voted  against  closing  this  por- 
tion to  the  public. 

A  majority  of  the  entire  membership  of 
the  (Commission  felt  that  this  portion  of 
the  meeting  should  be  closed  to  the  j»A>- 
lic  since:  (1)  The  discussion  would  only 
concern  internal  personnel  practice  and 
procedures;  and  (2)  The  information  dis- 
cussed in  such  portion  would  he  likely  to 
disclose  information  of  a  personal  nataiae 
which  could  constitute  a  clearly  imwar-^ 
ranted  invasion  of  personal  privacy. 

Those  persons  expected  to  be  present  at 
this  closed  portion,  and  their  correspond- 
ing affiliations,  are  listed  as  follows: 

Daniel  Minchew,  Chairman.  . 

Joseph  O.  Parker,  Vice  Chairman. 

Will  E.  Leonard,  Commissioner. 

George  M.  Moore,  Commissioner. 

Catherine  Bedell,  Commissioner. 

Italo  H.  Ablondl,  Commissioner. 

Kenneth  R.  Mason,  Secretary. 

E.  Bernice  Morris,  Staff  Assistant. 

Charles  R.  Ramsdale,  Acting  Director,  Per- 
sonnel. 

Norma  H.  Warbls,  Personnel  Management 
Specialist  (if  Mr.  Ramsdale  is  not  avail- 
able) . 

Bruce  N.  Hatton.  Assistant  to  Commissioner 
Leonard. 

The  CSeneral  Counsel  to  the  Commis- 
sion certified  that  it  is  his  opinion  that 
the  Commission's  action  In  closing  this 
portion  of  its  discussion  of  reorganization 
was  properly  taken  by  a  vote  of  a  major- 


ity of  the  entire  memt)ership  of  the 
Commission  pursuant  to  5  U.S.C.  552b 
(d)  (1)  and  in  conformity  with  proposed 
19  CFR  201.37(e) .  The  discussion  to  be 
held  in  closed  session  is  within  the  spe- 
cific exemptions  of  5  U.S.C.  552b(c>  (2) 
and  (6>  and  proposed  19  CFR  201.37ibi 
(2)  and  (6>. 

By  order  of  the  Commission, 

Issued:   January  21.  1977. 

Russell  N.  SheKm.^ker, 

General  Counsel. 
Kenneth  R.  Mason. 
'  Secretary. 

|FR  Doc  77-2546  Filed  1-25-77:8:45  am] 


GOVERNMENT  IN  THE  SUNSHINE 
Amendment  of  Meeting 

In  its  notice  for  the  meeting  of  Feb- 
ruary 3,  1977,  the  C(Mnmission  indicated 
that  its  discussion  of  reorganization 
(agenda  item  No.  1)  would  be  in  (H>en 
session.  Such  discussion  will  be  in  open 
session  to  the  extent  that  the  discussion 
does  not  Involve  selections  of  personnel 
to  fill  positions  under  the  reorganization. 
The  r>ortion  of  the  discussion  under  item 
No.  1  which  concerns  selections  of  per- 
sonnel to  fill  positions  imder  the  reorga- 
nization will  be  held  in  closed  sessicxi. 

Pursuant  to  the  specific  exemptions  of 
5  U.S.C.  552b(c)  (2)  and  (6),  on  the 
authority  of  19  U.S.C.  1335,  and  in  con- 
formity with  proposed  19  CFR  201.37(b> 
(2)  and  (6),  Commissioners  Parker, 
M(K>re,  Bedell,  and  Ablondl  voted  t  hold 
this  portion  of  the  discussion  with  respect 
to  item  No.  1  on  reorganization  in  closed 
session.  Commissioners  Minchew  and 
Leonard  voted  against  closing  this  por- 
tion to  the  public. 

A  majority  of  the  entire  membership 
of  the  Commission  felt  that  this  portion 
of  the  meeting  should  he  closed  to  the 
public  since:  (1)  The  discussion  would 
only  concern  internal  personnel  practice 
and  procedures;  and  (2)  llie  informa- 
tion discussed  in  such  portion  would  be 
likely  to  disclose  information  of  a  per- 
sonal nature  which  could  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Those  persons  expected  to  be  present 
at  this  closed  portion,  and  their  cor- 
responding affiliations,  are  listed  as 
follows : 

Daniel  Minchew.  Chairman 

Joseph  O.  Paricer,  Vice  Chairman. 

Will  E.  Leonard,  Ck>mmlssloner. 

George  M.  Moore.  Commissioner. 

Catherine  Bedell,  Commissioner.  '^' 

Italo  H.  Ablondl,  Commissioner. 

Kenneth  B.  Mason.  Secretary. 

E.  Bernice  Morris,  Staff  Assistant. 

Charles  R.  Ramsdale,  Acting  Director, 
Personnel. 

Norma  H.  Warbis.  Personnel  Management 
Specialist  (if  Mr.  Ranxsdale  Is  not  avail- 
able) . 

Bruce  N.  Hatton.  Assistant  to  Commissioner 
Leonard. 

The  General  Counsel  to  the  Commis- 
sion certified  that  It  Is  his  opinion  that 
the  Commission's  action  In  closing  this 
portion  of  its  discussion  of  reorganlza- 
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tlon  was  properly  taken  by  a  vote  of  a 
majority  of  the  entire  membership  of  the 
Commission  pursuant  to  5  UJ3.C.  552b 
<d)  (1)  and  In  conformity  with  proposed 
19  CFR  201.37(e).  The  discussion  to  be 
held  In  closed  session  Is  within  the  spe- 
cific exemptions  of  5  U.S.C.  552b (c)  (2) 
and  (6)  and  proposed  19  CFR  201. 37 'b) 
<2)  and<6). 

By  order  of  the  ComiyLssion. 

Issued:  January  21,  1977. 

Russell  N.  Shewmaker. 

General  Counsel. 
Kenneth  R  Mason, 

Secretary. 

|FR  Doc. 77-2547  Fiied  1   25  77;8:45  amj 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

CARLTON   TURNER 

Registration  as  Importer  of  Controlled 
*  Substances 

By  Notice  dated  November  18,  ^976, 
and  published  in  the  Federal  Register  on 
November  29,  1976;  (41  FR  52345) .  Carl- 
ten  Turner,  Department  of  Pharmacog- 
nosy, Bchool  of  Pharmacy,  University  of 
ICsslsslppi,  University.  MS  38677,  made 
application  to  the  Drug  Enforcement  Ad- 
ministration to  be  registered  as  an  im- 
porter of  marihuana,  a  basic  class  of  con- 
tndled  substance  listed  in  Schedule  I. 

No  comments  or  objections  having 
been  received,  and,  pursuant  to  section 
1008(a)  of  the  Comprehensive  Dnig 
Abuse  Prevention  and  Control  Act  of 
1970,  and  in  accordance  with  21  CFR 
1311.42.  the  above  firm  is  granted  reg- 
l8tratl<»  as  an  importer  of  the  basic 
class  of  controlled  substance  listed  above. 

Dated:  Januarj-  17.  1977. 

Donald  E.  Miller. 
Acting    Deputy    Administrator. 
Drug  Enforcement  Adminis- 
tration. 

IPR  Doc  77-2518  Piled  1  25  77 ;8: 45  am] 


KNOLL  PHARMACEUTICAL  CO. 
PRODUCTION  CO. 

Application  for  Manufacture  »f  Controlled 
Substances 

Section  303 < a)  (1)  of  the  Comprehen- 
sive Drug  Abuse  Prevention  and  Control 
Act  of  1970  (21  U.S.C.  823'a)  (1) )  states! 

"The  Attorney  General  shall  register 
an  applicant  to  manufacture  controlled 
substances  in  schedule  I  or  n  If  he  de- 
termines that  such  registration  is  coa- 
steieat  with  the  public  interest  and  with 
United  States  obligations  under  intema- 
tiooal  treaties,  conventions,  or  protocols 
In  effect  on  the  effective  date  of  tills  part. 
In  fleterminlng  the  public  interest,  the 
following  factors  shall  be  considered : 

(1)  Maintenance  of  effective  controls 
against  diversion  of  particular  controlled 
substances  and  any  controlled  substance 
In  schedule  I  or  n  compounded  tliere- 
trom  into  other  than  legitimate  medical, 
scientific,  research,  or  lndu.«trial  chan- 


nels, by  limiting  the  importation  and 
bulk  manufacture  of  such  controlled  sub- 
stances to  a  number  of  establishments 
which  can  produce  an  adequate  and  un- 
interrupted supply  of  these  substances 
under  adequately  competitive  condi- 
tions for  legitimate  medical,  scientific, 
research,  and  Industrial  purposes;" 

Pursuant  to  §  1301.43  of  Title  21  of 
the  Code  of  Federal  Regulations  (CrPR) . 
notice  is  hereby  given  that  on  November 
22,  1976,  Knoll  Pharmaceutical  Company 
Production  Department,  30  North  Jef- 
ferson Road,  Whlppany,  NJ  07981,  made 
application  to  the  Drug  Enforcement 
Adndnlstration  to  l>e  registered  as  a  bulk 
manufacturer  of  hydromorphone,  a  basic 
cla-ss  of  controlled  substance  ii5  schedule 
II. 

Pursuant  to  Section  301  of  the  Con- 
trolled Substances  Act  •21  U.S.C.  821  >. 
and  In  accordance  with  21  CFR  1301.43 
'  a) ,  notice  is  hereby  given  that  the  above 
person  has  made  application  to  the  Drug 
EnfOTcement  Administration  to  be  regis- 
tered as  a  bulk  manufacturer  of  the 
basic  class  of  controlled  substance  in- 
dicated, and  any  other  such  person,  and 
any  existing  registered  bulk  manufac- 
turer of  hydromorphone,  may  file  writ- 
ten comments  on  or  objections  to  the  is- 
suance of  such  registration  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  the  application  In  accord- 
ance with  21  CFR  1301.54  in  such  form 
Jis  prescribed  by  21  CFR  1316.47.  Such 
comments,  objections  and  requests  for  a 
hearing  may  be  filed  no  Iat*r  than  Feb- 
ruary 24,  1977. 

Comments  and  objections  may  be  ad- 
dressed to  the  DEA  Federal  Register 
Representative,  OflQce  of  Chief  Counsel, 
Drug  Enforcement  Administration, -Room 
1203>,  1405  Eye  Street.  N.W.,  Washington, 
D.C.  20537. 

Dated:  January  17,  1977. 

Donald  E.  Miller. 
j4cfinj;    Deputy    Administrator. 
Drug  Enforcement   Adminis- 
tration. 


[FR   Doc.77  2520   Filed    1-2; 
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i     Law  Enforcement  Assistance 

(Ad  ministration 
ARMORED  CAR  COMMITTEE 
Meeting 

Notice  is  hereby  given  that  the 
Armored  Car  Committee  of  LEAA's  Pri- 
vate Security  Advisory  Council  (PSAC) 
will  meet  Thursday  and  Friday.  Febru- 
ary 10  and  11,  1977.  The  meeting  will 
convene  at  9:30  a.m..  February  10  at  the 
Port  Lauderdale  Hilton  Hotel.  Verde 
Room,  40  iO  Galtoceanmile  Drive,  in  Port 
LauderdaA,  Florida.  TTie  meeting  Is 
scheduled  to  adjourn  by  1:00  pm.,  Feb- 
ruary 11. 

Discussion  at  this  meeting  will  focus 
on  standards  for  personnel  selection, 
training,  equipment  and  performance  for 
armored  car  and  armed  courier  services. 
The  meeting  will  be  open  to  the  public. 

For  further  information,  please  con- 
tact: Mr.  James  Hagerty.  Program  Man- 


ager, Staiidards  and  Goals,  Office  of 
Regional  Operations,  Law  Enforcement 
Assistance  Administration,  U.S.  Depart- 
ment of  Justice,  633  Indiana  Avenue, 
N.W.,  Room  700,  Washington,  D.C.  20530. 
i202i   376-3550. 

Jay  a.  Brozost, 
Attorney- AdiAsor . 
Otfice  of  General  Counsel. 

;  FR  Dot  77  2536  Filed  l-25-77;8:45  am) 

NATIONAL    ADVISORY    COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

MEETING 

Jantary  24,  1977. 

Pursunni  to  Sec  lO^a)  <2'  of  the  Fed- 
eral Advisoi-y  Committee  Act.  5  U.S.C. 
App.  I  (Supp  V,  1975),  notice  Is  hereby 
given  that  the  National  Advisory  Com- 
mittee on  Oceans  and  Atmosphere 
<  NA(X)A)  wiU  hold  a  two-day  meeting  on 
Monday  and  Tuesday,  February  14-15, 
1977.  The  sessions  will  be  open  to  the 
public  and  will  be  held  in  Rocsn  4830 
of  the  U.S.  Department  of  Commerce 
Building,  14th  Street  between  Constitu- 
tion Avenue  and  E  Street,  N.W.  Washing- 
ton, D.C.  beginning  at  9:00  a.m.  on  both 
days. 

The  Committee,  consisting  of  25  non- 
Federal  members  awxjinted  by  the  Presi- 
dent from  State  and  local  governments. 
industry,  science  and  other  appropriate 
areas,  was  established  by  Congress  by 
Public  Law  92-125,  on  August  16,  1971. 
as  amended.  Its  duties  are  to  (1)  imder- 
take  a  continuing  review  of  national 
ocean  policy,  coastal  zone  management 
and  the  progress  of  the  marine  and  at- 
mospheric science  and  service  programs 
of  the  United  States,  (2)  submit  a  com- 
prehensive annual  report  to  the  President 
and  to  the  Congress  setting  forth  an 
overall  assessment  of  the  status  of  the 
Nation's  marine  nad  atmospheric  activi- 
ties on  or  before  30  June  of  each  year, 
and  (3)  advise  the  Secretary  of  Com- 
merce with  respect  to  the  carrying  out 
of  the  purpose  of  the  National  Oceanic 
and  Atmospheric  Administration. 

The  general  agenda  includes  the  fol- 
lowing topics: 

February  14,  1977 — Morning — 0900-1200 

Induction  of  new  members — Agency  brief- 
ings on  Coastal  Zone  Management  Merchant 
Marine  Issties. 

.^FTER^•o•J^■ — 1300-1700 

Agency  briefings  on  Ocean  Engineering 
Working  groups  on  marine  transportation, 
ocean  engineering,  marine  education.  Na- 
tional Weather  Service  emergency  operations, 
olr  pollution  monltorlnp.  national  goals  and 
objective.s. 

FEBSrART  15.   1977 — MoRNiNC — 0900-1330 

World  Oil  and  Oas  Outlook.  NACOA  work 
In  progress,  plans  for  the  future.  Mr.  E.  H. 
CHark,  NACOA.  NACOA  Members,  Dr.  William 
J.  HarglB,  Jr. 

Adjournment  at  approximately  1330. 

The  public  Is  welcome  at  these  sessions 
and  wUl  be  admitted  to  the  extent  of  the 
seating  available.  Persons  wishing  to 
make  formal  statements  shotild  nottfy 
the  Chairman  In  advance  of  the  meeting. 
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The  Chairman  retains  the  perogative  to 
placelimits  on  the  diu^tion  of  oral  state- 
ments and  discussions.  Written  state- 
ments may  be  submitted  before  or  after 
each  session. 

Additional  information  concerning  this 
meeting  may  be  obtained  through  the 
Committee's  Executive  Director,  Dr, 
Douglas  L.  Brooks,  whose  mailing  ad- 
dress is :  National  Advisory  Committee  on 
Oceans  and  Atmosphere,  Department  of 
Commerce  BuUding,  Room  5225,  Wash- 
ington, D.C.  20230.  The  telephone  num- 
ber is  377-3343. 

Douglas  L.  Brooks. 
Executive  Director. 
IPR  Doc.77-2642  PUed  l-25-77;8:45  a.m.] 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

CLEARANCE  OF  REPORTS 
List  of  Requests 

The  following  is  a  Ust  of  requests  for 
clearance  of  reports  Intended  for  use  in 
collecting  information  from  the  public 
received  by  the  Office  of  Management 
and  Budget  on  January  18,  1977  (44 
U.S.C.  3509).  The  piu-pose  of  publishing 
this  list  in  the  Federal  Register  is  to  in- 
form the  public. 

The  list  Includes  the  title  of  each  re- 
quest received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of  in- 
formation; the  agency  form  number (s), 
if  applicable;  the  frequency  with  which 
the  information  is  proposed  to  be  col- 
lected; the  name  of  the  reviewer  or  re- 
viewing division  within  OMB,  and  an 
indication  of  who  will  be  the  respondents 
to  the  proposed  collection- 
Requests  for  extension  which  appear 
to  raise  no  significant  issues  are  to  be 
ajjproved  after  brief  notice  through  this 
release. 

Further  information  about  the  items 
on  this  daily  list  may  be  obtained  from 
the  Clearance  Office,  Office  of  Manage- 
ment and  Budget,  Washington,  D.C. 
20503  (202-395-4529),  or  from  the  re- 
viewer listed.  0 

New  Forms 
department  of  defekse 

Departmental  and  Other,  Army  Advertising 
Awareness  and  Attitude  Survey,  single 
time,  nonprlor  service  malee  age  17-21, 
National  Security  Division,  Maria  Gon- 
zalez, 395-4734. 

PoUcy  Development  Research,  U.S.  Navy  Paid 
Broadcast  Media  Mix  and  Media  Weight 
Attitude  and  Awareness  Study,  single  time, 
nonprior  service  males  age  17-21,  National 
Security  Division,  Maria  Gonzalez,  395- 
4734. 

DEPARTMEliT    Of    THE    DTTEHIOR 

Bureau  of  Mines,  TTnderground  Coal  Mining 
Recovery,  S-PI  12,  single  time,  ooal  min- 
ing companies,  C.  Louis  Kincannon,  395- 
3211. 

Department  of  Tbanspobt.^tion 

Departmental  and  Other,  PreUminary  Plan 
for  Collecting  Data  on  Transit  Patrols  Se- 
etirity  Perceptions  and  Needs,  single  time. 
potential  urban  transit  patrols,  Strasser,  A., 
396-5867. 


NOTICES 


BCVISIONS 
OKPAXTUXm   OF   LABOR 

Employment  and  Training  Administration, 
CETA  Forms  Preparation  Handbook — 
Titles  I,  n,  m  and  VIJAA  3-202,203  219,220, 
MA-5-134-136  145,145A,  Other  (see  SP-83), 
State  and  local  agencies,  Cavwood,  D.  P., 
Strasser,  A.,  395-3443. 

Labor  Management  and  Service  Administra- 
tion, Stirety  Company  Annual  Report, 
LMSA  S-1,  annuaUy,  surety  companies 
which  issue  bonds  under  the  LMRDA,  Cay- 
wood.  D  P.,  395-3443. 

Extensions 

DEP.^RTMENT    OF    HEALTH.    EDUC.\t:uN.    AND 
WELFARE 

Office  of  the  Secretary.  Third  Wave  Survey: 
Vietnam  Resettlement  Operation  Feedback 
Survey,  OS-13-76,  single  time.  Vietnamese 
refugees.  Sunderhauf,  M.  B.,  395-6140. 

DEP.\RTMENT    OF    HOTJSTNG    AND    rRBAN 
DEVELOPMENT 

Housing  Management,  Monthly  Operating 
Summary  for  Insured  Subsidized  Multi- 
family  Housing  Projects,  HUD  9808, 
monthly,  owners  of  projects  with  Insured 
of  HUD-held  mortgages,  Tracey  Cole,  396- 
5870. 

Phillip  D.  Larsen, 
Budget  and  Management  Officer. 

I  FR  Doc.77-2654  PUed  l-25-77;8 :45  am] 


CLEARANCE  OF  REPORTS 
List  of  Requests 

The  following  Is  a  list  of  requests  for 
clearance  of  reports  intended  for  use  in 
collecting  information  from  the  public 
received  by  the  Office  of  Management 
and  Budget  on  January  17,  1977  (44 
U.S.C.  3509) .  The  purpose  of  publishing 
this  list  in  the  Federal  Register  is  to  in- 
form the  public. 

The  list  includes  the  title  of  each  re- 
quest received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of  in- 
formation; the  agency  form  niunber(s), 
if  applicable;  the  frequency  with  which 
the  Information  is  proposed  to  be  col- 
lected; the  name  of  the  reviewer  or  re- 
viewing division  within  OMB,  and  an  in- 
dication of  who  wUl  be  the  respondents 
to  the  proposed  coUection. 

Requests  for  extension  which  appear 
to  raise  no  significant  issues  are  to  be  ap- 
proved after  brief  notice  through  this 
release. 

Further  information  about  the  items 
on  this  daily  Ust  may  be  obttiined  from 
the  Clearance  Office,  Office  of  Manage- 
ment and  Budget,  Washington,  D.C. 
20503  (202-395-4529),  or  from  the  re- 
viewer listed. 

New  Forms 

k.\tio.val  foundation  on  the  arts  and 
HTTMANrmes 

Pretest:  Survey  of  Consiimer  Demand  for 
Arts  and  Cultural  Services  In  the  South, 
slngletlme,  National  Family  Opinion.  Inc. 
Pre- volunteer  Panel,  Maria  Gonzalez  395- 
6132. 

DEPARTMENT  OF  DEFENSE 

Department  at  the  Army  (excluding  Defense 
ClvU  Preparediteea  Agency).  Great  Lakes 
Sioreline  Property  Damage,  on  occasion, 
abortilne  property  owners.  Cavwood,  D  P.. 
395-3443. 


4919 


DEP.VRTMENT  OF  HEALTH,   EIJUCATION.  AND 
WELFARE 

Office  of  Human  Development.  Evaluation  of 
the  Process  of  Malnstreaming  Handicapped 
Children  Into  Head  Start,  singleilme, 
teachers,  administrators,  parents,  health 
professionals.  Human  Resources  DivLslon. 
Reese.  B.  F..  395-3532. 

Social  Security  Administration.  Survey  o: 
Physicians'  Practice  Costs,  SSA-3482.  an- 
nually, physicians  In  18  specialties.  Richard 
Elsinger.  395-6140. 

Office  of  Human  Developmeat.  Evaluation  of 
CDA  Competencj-Based  Training  Prograir.s 
Surveys,  other  (see  SF-83).  HSSTCD.^ 
project  managers,  field  supervisors.  H  S 
grantees.  Human  Resources  Division  Reese 
B  P.,  395-3532. 

DEPARTMENT    OF    IRANSPORTATION 

Coast  Guard.  Reception  Facility  Sui\ev. 
single  time,  companies,  Strasser,  .^  39T^- 
5887. 

Federal  Railroad  Administration.  Regulations 
Governing  Proposed  Transactions  Sub- 
mitted to  the  Secretary  of  Transportation 
Under  Section  6(8)  (F)  of  the  Interstate 
Commerce  Act.  single  time,  common  car- 
rier by  rail.  Economics  and  General  Gov- 
ernment Division,  Lowry,  R.  L..  395-3451. 

Bbvisions 

departbient  of  commerce 

Bureau  of  Census,  Plat  Glass  Report.  MQ- 
32A,  quarterly,  n»t  glass  plants.  Peterson. 
M.  O.,  395-5631. 

DEPARTMENT   OF   TRANSPORTATION 

Federal  Rallread  Admlalstratlon,  Locomotive 
Inspection  and  Bepalr  Report,  PRA  F  6180^ 
sehnannuaUv,  railroads,  Warren  Topellus. 
395-5872. 

EZTENSiaNS 
DEPARTMBNT    OF    AGRICtJLTL-RE 

Forest  Service,  Application  for  Permit — Non- 
Federal  Coaozaerdal  Use  of  Special  Service 
Roads  (Fores*  Service  Lands).  7700-40.  en 
occasion,  son-Federal  Commercial  hauler.-, 
Marsha  Trayanham.  395-4529. 

DEPARTMENT   OP  HEALTH,   EDUCATION.    AND 
WELFARE 

Social  Security  Administration.  Inpatient 
Admission  and  BiUlng,  SSA-1453.  on  occa- 
sion, hospitals  and  skilled  nursing  facili- 
ties, Tracey  Oole,  39&-6870. 

Health  Resourees  Administration.  National 
Survey  of  Family  Growth,  Cycle  II;  Main 
Field  Work,  NCHS  0910.  single  time,  sub- 
sample  of  malD  survey  nonrespondents. 
Richard  Elsinger,  396-6140. 

Phillip  D.  Larsen, 
Budget  and  Management  Officer. 

[FR  Doc.77-2466  Filed  1-25-77; 8: 45  am] 

OHIO  RIVER  BASIN  COMMISSION 

WABASH  RIVER  BASIN  COMPREHENSIVE 
COORDINATEO  JOINT  PLAN 

Availability  of  Report 

Pursuant  to  Section  204(3)  of  the 
Water  Resources  Planning  Act  of  1965 
(Pub.  L.  89-80),  the  Ohio  River  Basin 
Commission  has  completed  a  report 
summarizing  the  current  Comprehensive 
Coordinated  Joint  Plan  (CCJP)  for  the 
Wabash  River  Basin  portkm  of  the  Ohio 
River  Basin,  llje  Bepixt  currently  is 
being  reviewed  by  the  Governors  and  the 
head  of  each  Federal  agency,  and  each 


FEDERAL  REGISTER,   VOL   42,    NO.    1 7— WEDNESDAY,   JANUARY   26,    1977 


1920 

interstate  agency,  from  which  a  mem- 
ber of  the  Commission  has  been  ap- 
pointed. 

Views,  comments  and  recommenda- 
tions on  the  CCJP  are  requested  by 
April  14,  1977.  Copies  are  available  on 
request  to  the  Ohio  River  Basin  Com- 
mission, 36  E.  Fourth  Street.  Suite  208- 
220,  Cincinnati.  Ohio  45202. 

Fred  E.  Morr. 
Chairman. 

|FR  Doc  77-2530  Filed  l-25-77;8:45  ami 

SMALL  BUSINESS 
ADMINISTRATION 

(License  No.  03/03-.6126| 

PROFESSIONAL  CAPITAL  CORP. 

Issuance  of  License  to  Operate  as  a  Small 
Business  Investment  Company 

On  December  1,  1976,  a  notice  was  pub- 
lished in  the  Federal  Register  (41  FR 
52737)  stating  that  Professional  Capital 
Corporation,  1121  Arlington  Boulevard. 
Suite  59,  Arlington,  Virginia  22209  has 
filed  an  application  with  the  Small  Busi- 
ness Administration  pursuant  to  13  CFR 
107.102  (1976)  for  a  license  to  operate  as 
a  small  business  investment  company 
under  the  provisiwas  of  Section  301(d) 
of  the  Small  Business  Investment  Act  of 
1958.  as  amended. 

Interested  parties  were  given  until  the 
close  of  business  December  16,  1976,  to 
submit  their  comments  to  SBA.  No  com- 
ments w^ere  received. 

Notice  is  hereby  given  that  having  con- 
sidered the  application  and  other  perti- 
nent information.  SBA  has  issued  license 
No.  03/03-5126  to  Professional  Capital 
Corporation  on  January  6,  1977. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  59.011  Small  Business  Investment 
Companies.) 

Dated;  Januar>'  17.  1977. 

Peter  F.  McNeish. 
Deputy  Associate 
Administrator  for  Investment. 

(PR  Doc  77-2521  Filed  l-25-77;8:45  am] 


'  NOTICES 

Investment  Act  of  1958,  as  amended.' 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0113  on  Janu- 
ary 12.  1977  to  Fourth  Street  Capital 
Corp.,  to  operate  as  a  small  business  in- 
vestment company.  | 

(Ciatalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  59.011  Small  Business  Investment 
Companies) 

Dated:  January  18.  1977. 

'     Peter  F.  McNeish, 

Deputy  Associate 
* '  Administrator  for  Investment. 

(FR  Dc<c.77-2522  Piled  1-25-77:8:45  am] 


[License  No.  06/06-01131 
FOURTH   STREET  CAPITAL  CORP. 

Issuance  of  a  Sn»ll  Business  Investment 
Company  License 

On  December  2. 1976,  a  notice  was  pub- 
lished in  the  Federal  Register  (41  FR 
52929)  stating  that  an  application  had 
been  filed  by  Fourth  Street  Capital  Corp., 
508  Dixie  Terminal  Building,  Cincinnati, 
Ohio  45202  with  the  Small  Business  Ad- 
ministration (SBA)  pur^ant  to  §  107.- 
102  of  the  Regrulations  governing  small 
business  investment  companies  (13  CFR 
107.102  <  1976) )  for  a  license  as  a  small 
business  investment  cwnpany. 

Interested  parties  were  given  until 
close  of  business  December  17,  1976,  to 
submit  their  comments  to  SBA.  No  com- 
ments were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 


DEPARTMENT  OF  STATE 

I  Public  Notice  CM-7  21] 
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GOVERNMENT  ADVISORY  COMMITTEE 
INTERNATIONAL   BOOK   AND   LIBRARY 
PROGRAMS 


Meeting 

Tlie  Government  Advisory  Committee 
on  International  Book  and  Library  Pro- 
grams will  meet  on  Thursday,  Febru- 
ary 17.  1977  in  open  session. 

The  meeting  will  be  divided  into  two 
separate  parts:  a  morning  session  and 
an  afternoon  session. 

The  morning  session  will  be  a  joint 
meeting  with  the  U.S.  Advisory  Com- 
mission on  International  Educational  and 
Cultural  Affairs.  It  will  be  held  in  the 
Charles  Suite  of  L'Enfant  Plaza  Hotel, 
410  LEnfant  Plaza  East,  S.W.,  Wash- 
ington, D.C.  from  9:00  a.m.  until  12:00 
noon.  There  will  be  one  item  on  the 
agenda:  a  discussion  of  U.S.  implemen- 
tation of  the  provisions  of  Basket  m  of 
the  'Final  Act"  of  the  Conference  on 
Security  and  Cooperation  in  Europe  (the 
Helsinki  agieement) ,  with  particular  em- 
phasis on  the  desirability  of  reinstituting 
a  cunency  convertibility  program  to  en- 
courage the  sales  abroad  of  U.S.  cultural 
materials.      / 

The  afternoon  session  wUl  also  be  held 
in  the  Charles  Suite  from  approximately 
2:00  p.m.  until  4:30  pjtn. 

The  agenda  will  include: 

1.  Discussions  on  VS.  participation  In 
ijiternational  book  fairs  and  U.S.-U.S.S.tt. 
book  and  library  exchanges. 

2.  Reports; 

a.  On  the  November  1976  UNESCO  GenerM 
Conference. 

b.  On  the  January  1977  Cairo  Interna- 
tional Book  Pair. 

Visitors  to  either  session  will  be  ac- 
commodated up  to  the  capacity  of  the 
conference  room;  therefore,  anyone 
wishing  to  attend  either  session  mu«t 
advise  the  Executive  Secretary  of  the 
Committee  by  5:30  p.m..  February  15, 
1977.    Telephone:    (202)    632-2841. 

Dated:  January  13,  1977.  | 

Carol  M.  Owens, 
Executive  Secretary. 

[PR  Doc.77-2524  Filed  1-25-77:8:46  am] 
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(Public  Notice  CM-7  20] 

U.S.  ADVISORY  COMMISSION  ON  INTER- 
NATIONAL EDUCATIONAL  AND  CUL- 
TURAL AFFAIRS 

Meeting 

The  United  States  Advisory  Commis- 
sion on  International  Educational  and 
Cultural  Affairs  will  meet  in  open  session 
on  Tliursday,  February  17,  1977. 

The  meeting  will  be  divided  into  two 
separate  parts:  A  morning  session  and 
an  afternoon  session. 

The  morning  session  will  be  a  joint 
meeting  with  the  Government  Advisory 
Committee  on  International  Book  and 
Library  Programs.  It  will  be  held  in  the 
Charles  Suite  of  L'Enfant  Plaza  Hotel. 
480  L'Enfant  Plaza  East.  S.W.,  Washing- 
ton. D.C  from  9:00  a.m.  until  12:00  noon. 
There  will  be  one  item  on  the  agenda :  A 
discus.sion  of  U.S.  implementation  of  the 
provision.s  of  Basket  HI  of  the  "Final 
Act"  of  the  Conference  on  Security  and 
Cooperation  in  Europe  (the  Helsinki 
agreement  > .  with  particular  emphasis  on 
the  desirability  of  reinstituting  a  cur- 
rency convertibility  program  to  encour- 
age the  sales  abroad  of  U.S.  cultural 
materials. 

The  afternoon  session  will  be  held  in 
the  Marquette  Salon  of  L'Enfant  Plaza 
Hotel,  from  approximately  2:00  p.m.  un- 
til 4:30  p.m.  There  will  be  the  following 
subjects  on  the  agenda,  in  addition  to 
any  old  or  new  business  which  any  mem- 
ber may  wish  to  raise. 

1.  Briefing  by  State  Department  repre- 
sentative on  exchanges  between  U.S.  and 
Canada. 

2.  Report.s: 

a.  By  the  Chairman  and  Mr.  Smitli  on  tlieir 
trip  to  the  Middle  East. 

b.  By  the  Chairman  on  his  talks  with 
President  Ford,  Congressman  Slack,  and  Sec- 
retary-designate Vance. 

c.  By  StaiT  Director  on  financial  status  of 
Commission. 

3.  Old  Business. 

a.  Assignment  of  an  economic  professor  to 
Japan  under  the  Fulbright  Program. 

b.  New  concepts  for  a  North-South  Center. 

Visitors  to  either  session  will  be  accom- 
modated up  to  the  capacity  of  the  con- 
ference rooms :  therefore,  anyone  wishing 
to  attend  either  session  must  advise  the 
Staff  Director  of  the  Commission  by  5:30 
PM.  Februai-y  15, 1977.  He  can  be  reached 
by  telephone  at  (202)  632-2764. 

Dated:  January  13.  1977. 

W.  E.  Weld,  Jr.. 
Staff  Director. 
Cojumission  Secretarial. 

[PR  Doc  77-2525  Piled  1-25-77:8:45  ami 

DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

INEDIBLE  GELATIN  AND  ANIMAL  GLUE 
FROM  THE  FEDERAL  REPUBLIC  OF 
GERMANY 

Antidumping  Proceeding 

On  December  23,  1976,  information 
was  received  in  proper  form  pursuant  to 
Sections  153.26  and  153.27.  Customs 
Regulations     (19    CFR    153.26,    153.27). 
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NOTICES 


1921 


from  counsel  acting  on  behalf  of  Darling 
&  Company,  Chicago,  minois;  Mllllgaii 
<i  Hlgglns  Corporation,  West  Orange, 
New  Jersey;  and  the  Peter  Cooper  Cor- 
poration, Gowanda.  New  York,  indicating 
a  possibility  that  Inedible  gelatin  and 
animal  glue  from  the  Federal  Republic 
of  Germany  are  being,  or  are  likely  to  be, 
sold  at  less  thEin  fair  value  within  the 
.  meaning  of  the  Antidumping  Act.  1921, 
as  amended  (19  U.S.C.  160  et  seq.)  (re- 
ferred to  in  this  notice  as  "the  Act") . 

There  is  evidence  on  record  concern- 
ing Injury  to  or  likelihood  of  Injury  to  or 
prevention  of  establishment  of  an  indus- 
try In  the  United  States.  This  evidence 
indicates  that  imports  from  the  Federal 
Republic  of  Germany  have  Increased 
during  the  past  year  and  that  these  im- 
ports are  substantially  underselling  the 
domestic  product.  AvailaUe  evidence 
further  indicates  that  d(»nestic  prices, 
production,  employment  and  capacity 
a  utilization  may  have  suffered  declines 
during  the  past  year  as  a  result  of  less 
than  fair  value  imports  from  the  Fed- 
eral Republic  of  Germany. 

Having  conducted  a  simimary  investi- 
gation as  required  by  {  153.29  of  the  Cus- 
toms Regulations  (19  CFR  153.29),  and 
having  determined  as  a  result  thereof 
that  there  are  groTuids  for  so  doing,  the 
U.S.  Customs  Service  Is  instituting  an  In- 
quiry to  verify  the  information  submitted 
and  to  obtain  the  facts  necessary  to  en- 
able the  Secretary  of  the  Treasury  to 
reach  a  determination  as  to  the  fact  or 
likelihood  of  sales  at  less  than  fair  value. 

A  summary  of  price  Information  re- 
ceived from  all  sources  Is  as  follows:  the 
information  received  tends  to  indicate 
that  the  prices  of  the  merchandise  sold 
for  exportation  to  the  United  States  are 
less  than  the  prices  for  home  consump- 
tion. 

This  notice  is  published  pursuant  to 
Secticm  153.30  of  the  Customs  Regula- 
tions (19  CFR  153.80), 

Dated:  January  19,  1977. 

John  H.  Harper, 
Acting  Assistant  Secretary 
of  the  Treasury. 
[FR  Doc.77-2412  Piled  1-25-77:8:45  am) 


INEDIBLE  GELATIN   AND  ANIMAL  GLUE 
FROM  THE  NETHERLANDS 

Antidumping  Proceeding 

On  December  23,  1976.  Information 
was  received  In  proper  form  pursuant  to 
Sections  153.26  and  153.27,  Customs 
Regulations  (19  CFR  153.26,  153.27), 
from  counsel  acting  on  behalf  of  Darling 
ti  Company,  Chicago.  Tlllhols;  MilUgan 
&  Hlggins  Corporation,  West  Orange, 
New  Jersey;  and  the  Peter  Cooper  Cor- 
poration, Gowanda,  New  York,  indicating 
a  possibility  that  Inedible  gelatin  and 
animtil  glue  frcMn  the  Netherlands  are 
being,  or  are  likely  to  be,  sold  at  less  than 
fair  value  within  the  meaning  of  the 
Antidumping  Act,  1921,  as  amended  (19 
U.S.C.  160  et  seq.)  (referred  to  in  this 
notice  as  "the  Act") . 


There  is  evidence  on  record  concern- 
ing injury  to  or  likelihood  of  Injury  to 
cxr  prevention  of  establishment  of  an  In- 
dustry In  the  United  States.  "Rils  evi- 
dence Indicates  that  imports  from  the 
Netherlands  have  increased  during  the 
I>ast  year  and  that  these  imports  are 
substantially  imderselling  the  domestic 
product.  Available  evidence  further  in- 
dicates that  domestic  prices,  production, 
employment  and  capacity  utilization 
may  have  suffered  declines  during  the 
p>ast  year  as  a  result  of  less  than  fair 
value  imports  frcan  the  Netherlands. 

Having  conducted  a  summary  investi- 
gation as  required  by  §  153.29  of  the 
Customs  Regulations  (19  CFR  153.29>. 
and  having  determined  as  a  result 
thereof  that  there  are  grounds  for  so  do- 
ing, the  U.S.  Customs  Service  is  institut- 
ing an  inquiry  to  verify  the  information 
submitted  and  to  obtain  the  facts  neces- 
sary to  enable  the  Secretary  of  the  TYeas- 
ury  to  reach  a  determination  as  to  the 
fact  or  Ukelihood  of  sales  at  less  than  fair 
value. 

A  summary  of  price  information  re- 
ceived from  all  sources  is  as  follows :  the 
information  received  tends  to  indicate 
that  the  prices  of  the  merchandise  sold 
for  exportation  to  the  United  States  are 
less  than  the  prices  for  home  consump- 
tion. 

This  notice  is  published  pursuant  to 
Section  153.30  of  the  Customs  Regula- 
tions (19  CFR  153.30). 

Dated:  January  19,  1977. 

John  H.  Harper, 
Acting  Assistant  Secretary 

of  the  Treasury. 
[PR  Doc.77-2410  Piled  1-25-77:8:45  am] 


Having  conducted  a  summary  investi- 
gation as  reQUlred  by  §  153.29  of  the 
Customs  ResokiMons  (19  CFR  153.29). 
and  having  determtoed  as  a  result  there- 
of that  there  are  grounds  for  so  doing. 
the  U.S.  Cuatams  Service  is  instituting 
an  inquiry  to  verily  the  information  sub- 
mitted and  to  olMain  the  facts  necessary 
to  enable  the  8eci>rtary  of  the  Treasuiy 
to  reach  a  tfetenainatton  as  to  the  fact 
or  likelihood  of  sales  at  less  than  fair 
value. 

A  summary  of  price  information  re- 
ceived from  all  sources  Is  as  follows:  the 
information  received  tends  to  indicate 
that  the  prices  of  the  merchandise  sold 
for  exportation  to  the  United  States  are 
less  than  the  prices  for  home  consump- 
tion. 

This  notice  is  published  pursuant  to 
Section  153.30  of  the  Customs  Regula- 
tions ( 19  CFR  153.30) . 


INEDIBLE   GELATIN   AND  ANIMAL   GLUE 
FROM  SWEDEN 

Antidumping  Proceeding 

On  December  23,  1976,  information 
was  received  In  proper  form  pursuant  to 
Sections  153.26and  153.27.  Customs  Reg- 
ulations (19  CFR  153.26.  153.27),  from 
counsel  acting  on  behalf  of  Darling  & 
Company,  Chicago,  Illinois;  Milllgan  L 
Higfi^  Corporation,  West  Orange,  New 
Jersey;  and  the  Peter  Cooper  Corpora- 
tion. Gowanda.  New  Yoi*.  indicating  a 
possibility  that  Inedible  gelatin  and  ani- 
mal glue  from  Sweden  are  being,  or  are 
likely  to  be,  sold  at  less  than  fair  value 
within  the  meaning  of  the  Antidumping 
Act,  1921,  as  amended  (19s.USC  160  et 
seq.)  (referred  to  in  this  notice  as  "the 
Act"). 

There  Is  evidence  on  record  concern- 
ing injiuy  to  or  likelihood  of  injiuy  to  or 
prevoitlon  of  establishment  of  an  Indus- 
try in  the  United  States.  This  evidence 
Indicates  that  imports  from  Sweden  have 
increased  during  the  past  yesir  ajid  that 
these  Imports  are  substantlsJly  imder- 
selling the  domestic  product.  Avsiilable 
evidence  further  Indicates  that  domestic 
prices,  production,  emidoyment  and  ca- 
pacity utilization  may  have  suffered  de- 
clines during  the  past  year  as  a  result 
of  less  than  fair  imports  from  Sweden. 


Dated:  January  19, 1977. 

John  H.  Harper. 
Acting  Assistant  Secretary 
of  the  Treasury. 
[PR  Doc .77-2411  Piled  1-25-77:8:45  am] 
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INEDIBLE   GELATIN  AND  ANIMAL  GLUE 
FROM  YUGOSLAVIA 

Antidumping  ftocaedir^ 

On  Decemb^  23.  1976,  Information 
was  received  in  prt«)er  form  pursuant  to 
Sections  153.26  and  153.27,  Customs  Reg- 
ulaUOTis  (19  CFR  153.26,  153.27).  from 
counsd  acting  on  bdialf  of  Darling  & 
Company,  Chicago.  Illinois;  Mllligan  b 
Hlggins  Corporation.  West  Orange,  New 
Jersey;  and  the  Peter  Cooper  Corpora- 
tion, Gowanda.  New  Y<Mlt,  Indicating  a 
possibility  that  Inedible  gelatin  and  ani- 
mal glue  fran  Yugoslavia  are  being,  or 
are  likely  to  be  (sold  at  less  than  fair 
value  within  the  meaning  of  the  Anti- 
dumping Act,  1921,  as  tmiended  (19  USC 
160  et  seq.)  (referred  to  in  this  notice 
as  "the  Act"). 

There  Is  evldm;ice  on  record  concern- 
ing injury  to  tw  likelihood  of  injury  w 
or  prev«itlon  of  establishment  of  an  in- 
dustry in  the  United  States.  This  evi- 
doice  indicates  that  imports  from  Yugo- 
slavia have  Increased  during  the  past 
year  and  that  these  imports  are  substan- 
tially imde-selling  the  domestic  product. 
Available  evidence  further  indicates  that 
domestic  prices,  production,  employment 
and  capacity  utilization  may  have  suf- 
fered declines  during  the  past  year  as  a 
result  of  less  than  fair  imports  from 
Yugoslavia. 

Having  conducted  a  summary  investi- 
gation as  required  by  §  153.29  of  the  Cu.':- 
toms  Regulations  (19  CFR  153.29K  and 
having  determined  as  a  result  thereof 
that  there  are  grounds  for  so  doin?. 
the  U.S.  Customs  Service  is  instituting: 
an  Inquiry  to  verify  the  Information  sub- 
mitted and  to  obtain  the  facts  necessary 
to  enable  the  Secretary  of  the  Treasury 
to  reaclr*anIetermlnatlon  as  to  the  fact 
or  likelihood  of  sales  at  less  than  fair 
value. 
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A  summary  of  price  Information  re- 
ceived from  all  sources  is  as  follows: 
The  information  received  tends  to  in- 
dicate that  the  prices  of  the  merchan- 
dise sold  for  exportation  to  the  United 
States  are  less  than  the  constructed 
value,  as  reflected  by  the  prices  at  which 
such  or  similar  merchandise  is  sold  for 
consumption  in  the  home  market  of  cer- 
tain other  European  countries. 

This  notice  is  published  pursuant  to 
Section  153.30  of  the  Custom.^  Reeula- 
tions  <19  CFR  153.30). 

Dated:   Jr.nuan--  19,  1977. 

John  H.  Harper. 
Acting  Assistant  Secretary 

of  the  Treasury. 

IFR  Doc  77  2409  Filed  1-25  77:8:45  am| 


IPubl'.c  Debt  Series  No.  1 -77  | 

TREASURY  NOTES  OF  SERIES  L-1979 

Interest  Rates 

January  21,  1977. 
The  SecreUry  of  the  Treasury  an- 
nounced on  January  19.  1977.  that  the 
interest  rate  on  tiie  notes  described  in 
Department  Circular— Public  Debt  Series 
No.  1-77,  dated  January  13,  1977,  wUl 
be  5^8  percent  per  annum.  Accordingly, 
the  notes  are  hereby  redesignated  STe 
percent  Treasury  Notes  of  Series  L-1979. 
Interest  on  the  notes  will  be  payable  at 
tlie  rate  of  5 '' 8  percent  per  annum. 

David  Mosso, 
Fiscal  Assistant  Secretary. 

IFR  Doc  77-2548  Filed  1-25-77:8:45  am) 


NOTICES 

March  15,  1977  (7  days)  at  Poriiand.  0:e- 
goa  and  March  24,  1977  (2  day^)  for  con- 
tinued hearings  at  Medford.  Oregon  in 
hearing  rooms  to  be  later  designated. 

MC-T  12875,  Delta  Lines,  Inc. — Purchase 
(Portion) — Ringsby  Truclc  Lines.  Inc  .  and 
Riagsby  Pacific  Ltd.,  PD  28245.  Ringsby- 
Paciflc  Ltd.,  PD  28238,  Ringsby  Truck  Lines. 
Inc.  and  FD  28337,  North  Pacific  Forward- 
era  Inc.  now  being  assigned  March  15,  1977 
(7  days)  at  Portland,  Oregon  and  March  24. 
1977  (2  days)  for  contini'ied  hearings  at 
Medford,  Oregorwn  hearing  rooms  to  be 
latfer  designated.^ 

.^B  31  (Sub-No.  3).  Grand  Trunk  Western 
Railroad  Company  Abandonment  between 
Imilay  City  and  CasevUle  in  Lapeer.  Tus- 
coal  and  Huron  Counties;,  Michigan  now 
assigned  January  31,  1977,  at  Ca.ss  City. 
Micliigan  will  be  held  at  the  Culture  Ceti- 
ter,  64^9  Main  Street  instead  of  Culture 
Center,  6737  Church  Street. 

NC  142107  I  Sub-No.  1),  H  &  M  Trucking  Co., 
now  assigned  January  25,  1977,  at  Chicago. 
111.   Is  canceled  and  application  dismissed. 

MC  142174.  LoLselle  Transport  Limited,  now 
assigned  February  8.  1977,  at  Helena,  Mont., 
is  canceled  and  application  dismissed. 

Robert  L.  Oswald, 

Secretary. 

|FK  Doo  77  2564  Filed  1-25-77:8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  3111 
ASSIGNMENT  OF  HEARINGS 

January  21,  1977. 
Cases  assigned  for  hearing,  postpone- 
ment, cancellation  or  oral  argument  ap- 
pear below  and  will  be  published  only 
once.  This  list  contains  prospective  as- 
signments  only  and  does   not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as  pres- 
ently reflected  in  the  Official  Docket  of 
the  Commission.  An -attempt  w^l  be  made 
to  publish  notices  of  cancellation  of  hear- 
ings as  promptly  as  possible,  but  inter- 
ested  parties   should   take   appropriate 
steps  to  insure  that  they  are  notified  of 
cancellation  or  postponements  of  hear- 
ings in  which  they  are  interested. 
MC  1  Sub  7,  Eschenbadh  &  Rodgers  Truck- 
ing,  Inc.    now   being   assigned   March   23, 
1977    (3    days)    at   Philadelphia.    Pennsyl- 
vania   in    a    hearing    room    to    be    later 
designated. 
MC   134958  Sub  9.  Hams  Express.  Inc    now 
being  assigned  March  2L  1977  (2  days)  at 
Philadelphia,    Pennsylvania   in   a   hearing 
room  to  be  later  designated. 
MC-P    13016.    Delta    CalUorrua    Industrits — 
Control — 1-5   Prelghtllne,   Inc.   and  Delta 
Lines,  Inc. — Merge — 1-6  Prelghtllne,   Inc., 
FD    28330.    Delta    CallfomU    Industries- 
Notes  and  PD  28331,  Delta  Lines.  Inc. — As- 
sumption   of    Notes   now   being    assigned 


BALTIMORE   AND  OHIO   RAILROAD  CO. 

Exemption   Under  Mandatory  Car  Service 
Rules 

(E.x  Pare  No.  241;    Twenty-second   Revised 
Exemption  No.  90] 

Itappearing,  That  the  railroads  named 
below  own  numerous  50-ft.  plain  boxcars; 
that  under  present  conditions  there  are 
substantial  surpluses  of  these  cars  on 
their  lines;  that  return  of  these  cars  to 
the  owners  would  result  in  their  being 
stored  idle;  that  such  cars  can  be  used 
by  other  carriers  for  transporting  traffic 
offered  for  shipments  to  points  remote 
from  the  car  owners;  and  that  compli- 
ance with  Car  Service  Rules  1  and  2  pre- 
vents such  use  of  these  cars,  resulting  in 
unnecessary  loss  of  utilization  of  such 
cars. 

It  is  ordered,  That  pursuant  to  the  au- 
thority vested  in  me  by  Car  Service  Rule 
19,  50-ft.  plain  boxcars  described  in  the 
Official  Railway  Equipment  Register, 
I.C.C.-R.E.R.  No.  401,  issued  by  W.  J. 
Trezise,  or  successive  issues  thereof,  as 
having  mechanical  designation  "XM," 
and  bearing  reporting  marks  assigned  to 
the  railroads  named  below,  shall  be  ex- 
empt from  the  provisions  of  Car  Service 
Rules  1.  2<a»,  and  2(b). 

The  Baltimore  and  Ohio  Railroad  Company. 

Reporting  Marks:  BO. 
Cadiz  Railroad  Company .^ 

Reporting  Marks:  CAD. 
The   Chesapeake   and    Ohio    Railroad    Ct)m- 
pany. 

Beporting  Marks:  CO-PM. 
Elgin,  Jollet  and  Eastern  Railway  Company. 

Reporting  Marks:  E!JE. 
Green  Mountain  RaUroad  Corporation. 

Keportlng  Marks :  GMRC. 
Greenville  and  Northern  Railway  C<Mnpany. 

Reporting  Marks:  ORN. 
LouasvUle  and  Wadley  Railway  Company. 

Reporting  Marks :  LW. 


Louisville    New  Albany  &  Corydon  Railroad 

Conipany. 
I  Reporting  Mark-s:  LNAC. 

!Missouri-Kaii.sa.s-TeKas  Railroad  Company. 

Reporting  Marks:  BKTY-MKT. 
New  Jersey.  Indiuna  &  Illinois  Railroad  Com- 
pany. 

Reporting  Marks:  NJII. 
Norfolk   and   Western  Railway  Company. 

Reporting    .   Marks:        N&W-ACY-NKP- 
P&V\V-WAB. 
Ogdensburg  Bridge  and  Port  Authority. 

Reporting  Marks:  NSL. 
Pearl  River  Valley  Railroad  Company. 

Reporting  Marks:  PRV. 
The  Pittsb'jrgh  and  Lake  Erie  Railroad  Com- 
pany. 

Reporting  Marks:  P&LE. 
Raritan  River  Rail  Road  Company. 

Reporting  Marks:  RR. 
Sacramento  Northern  Railway. 

Reporting  Marks:  SN 
St.  Jolinsbury  &  Lamoille  County  Railroad. 

Reporting  Marks:  SJL. 
Sierra  Railroad  Company. 

Reporting  Marks:  SERA. 
Tidewater   So'uthern  Railway   Company. 

Reporting  Marks:  TS. 
Toledo,  Peoria  &  Western  Railroad  Company. 

Reporting  Marks:  TPW. 
I  Vermont  Railway,  Inc. 

Reporting  Marks :  VTR. 
WCTU  Railway  Company. 

Reporting  Marks:  WCTR. 
Western  Maryland  Railway  Company. 

Reporting  Marks:  WM. 
Yreka  Western  Railroad  Company. 

Reporting  Marks:  YW. 

Effective  January  15,  1977,  and  contin- 
uing in  effect  until  further  order  of  this 
Commission. 

Issued  at  Washington,  D.C.,  Janu- 
ary 10,  1977. 

Interstate  Commerce 

Commission, 
Joel  E.  Burns, 

Agent. 

|FR  Doc. 77- 2561  Filed  1-25-77; 8: 45  am] 


» .Addition. 


At  a  Session  of  the  Interstate  Com- 
merce Commission,  Division  1,  held  at  its 
office  in  Washington,  D.C.,  on  Janu- 
ary 21,  1977. 

[Ex  Parte  No.  MC-64;  General  Temporary 
Order  No.  10] 

EMERGENCY   MOTOR  CARRIER 

SERVICES  UNDER  SEVERE  WINTER 

CONDITIONS 

Order 

The  Interstate  Commerce  Commission 
having  under  consideration  the  urgent 
need  for  motor  carrier  services  due  to 
severe  winter  weather  conditions,  the  na- 
tional transportation  policy,  the  public 
interest,  and,  among  others,  sections 
202(a>,  204ia><6i,  and  210(a)  of  the  In- 
terstate Commerce  Act.  and 

It  appearing.  That  due  to  freezing 
temperatures,  certain  carriers  are  un- 
able to  transport  passengers  and  prop- 
erty tendered  to  them;  and  that  an 
emergency  exists  in  all  sections  of  the 
United  States  requiring  immediate  ac- 
tion on  the  part  of  the  Commission  to 
make  provision  for  adequate  transporta- 
,  tion  of  essential  commodities,  including 
but  not  limited  to  those  listed  below,  in 
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the  mterest  of  the  jjub!;*   aiid   l;;     ;,;.- 
tional  def^ise: 

Food  or  kindred  products,  canned,  preserved 
or  otherwise  prepared,  including  fresh,  fro- 
zen or  chilled  meats  and  poultry;  fresh 
eggs  and  milk;  Iresh  or  frozen  fruits  and 
vegetables;  fresh  or  frozen  fish  and  shell 
tisb;  feeds  for  animals  and  fowls. 

Hospital  and  sick  room  supplies  and  equip- 
ment. Including  dlagnoetlc  devices  and  e<;- 
--ential  support  utilities. 

J'liarmaceutlcals,  blologlcals.  surgical  textiles 
and  instruments. 

Medical  laboratory  supplies  and  equipment. 

Professional  dental  supplies  and  equipment. 

Fuels  required  for  the  production  of  electric 
power  and  those  used  directly  for  heating 
residences  and  Institutlotis  es.sentlal  for 
tfce  public  welfare. 

Electrical  power  and  communication  systems 
repair  materials  and  equipment  required 
for  the  continued  supply  of  essential  elec- 
tric power  and  communications. 

Essential  supplies  and  materials  directly  re- 
lated to  exploration,  development  and  con- 
struction of  energy-producing  systems. 

Material  moving  on  Government  or  commer- 
cial bills  of  lading  specifically  certified  as 
essential  by  Department  of  Defense,  En- 
ergy Research  and  Development  Adminis- 
tration or  General  Services  Administration 
contract  administrators. 

All  material  moving  on  Government  bills  of 
lading  Issued  by  la-ansportatlon  officers  of 
the  military  services. 

TJ.S.  mail  in  accordance  with  emergency 
orders  Issued  by  the  Postmaster  General. 

Water  and  sewage  processing  and  handling 
supplies  and  equipment.  Including  chlo- 
rine, aliun,  lime,  sulphate  of  iron,  soda  ash, 
and  similar  chemicals  and  equipment  es- 
sential to  the  continuity  of  operation  of 
water  and  sewage  Installations. 

Items  necessary  to  the  continued  smooth 
functioning  of  the  financial  system.  I.e., 
movement  of  checks,  currency  and  coins. 

Federal  Government  personnel  on  agency- 
designated  essential  travel  orders  and  non- 
Federal  Government  personnel  on  self- 
designated  essential  travel  in  support  of 
items  contained  In  this  priority  list. 

It  further  appearing.  That  there  exLsts 
an  Immediate  and  urgent  need  for  addi- 
tional motor  carrier  service  to  supple- 
ment temporarily  the  transportation  fa- 
cilities of  the  Nation  for  the  movement  of 
military  and  other  freight,  and  pas- 
sengers; 

And  it  further  appearing.  That  the 
present  transportation  emergency  and 
Immediate  need  for  maalmum  utilization 
of  motor  carrier  facilities,  equipment, 
and  service  have  made  it  necessary  for 
the  Commission  to  provide  and  authorize 
a  more  flexible  method  whereby  motor 
carriers,  and  other  persons,  may  obtain 
temporary  authorizations  to  render  the 
required  motor  service  necessary  in  the 
public  interest  and  to  the  national  de- 
fense. 

It  is  ordered.  That  pursuant  to  section 
210a(a)  of  the  Interstate  Conmierce  Act 
(49  U.S.C.  310a(a) ) ,  all  persons  who  shaU 
apply  to  any  regional  operations  director, 
assistant  regional  operations  director., 
district  supervisor,  or  their  designees,  of 
the  Commission's  Bureau  of  Operations 
are  hereby  granted  temporary  authority 
to  transport  passengers  or  property  by 
motor  vehicle  for  a  period  of  not  more 
than  30  days  to  the  extent  and  scope  that 
such  regional  operations  director,  as.si.st- 


ant  r;>.ional  operations  director,  district 
fcupervLsor,  or  their  designees,  shall  cer- 
tify that  due  to  the  existing  transporta- 
tion emergency,  there  is  an  immediate 
and  urgent  neeti  for  the  sen-ice  applied 
for,  and  there  is  no  available  carrier 
service  caf>ab]e  of  meeting  such  need ; 

It  is  further  ordered..  That  the  grant 
of  such  temporar>'  authority  be,  and  it  is 
hereby,  conditioned  upon  satisfying  the 
said  regional  operations  director,  assist- 
ant regional  operations  director,  district 
supervisor,  or  their  designees,  of  full 
compliance  by  j^e  grantee  with  all  ap- 
plicable statutorj'  and  Commission  re- 
quirements concerning  tariff  pubUca- 
tions,  evidence  of  ."security  for.  the  protec- 
tion of  the  public,  and  designation  of 
agents  for  service  of  process,  and  further 
conditioned  upon  such  tariff  pubhcatlons 
quoting  rates,  fares,  and  charges  no 
lower  than  those  of  existing  rail,  water, 
or  mot<H-  carriers  in  the  territory  in 
which  the  operation.s  are  to  be  au- 
thorized; 

It  is  further  ordered.  That  .<^rvice  per- 
formed imder  temporary  authority 
granted  pursuant  to  this  order  shall  in 
no  way  constitute  evidence  or  a  showing 
warranting  future  issuance  of  a  certifi- 
cate of , public  convenience  and  necessity 
or  permit,  as  provided  in  Section  207(a) 
of  the  Act  (49  U.S.C.  307(a) )  and  section 
209(b)  of  the  Act  (49  U.S.C.  309(b) ) . 

It  is  further  ordered.  That  temporary 
authority  granted  pursuant  to  this  order 
shaJl  expire  as  of  the  first  midnight  after 
the  Issuance  of  an  order  by  this  Commis- 
sicwi  revoking  General  Temporary  Order 
No.  10  except  as  to  passengers  and  prop- 
erty, the  transportation  of  which  wa-s  be- 
gxm  prior  to  that  time ; 

It  is  further  ordered,  That  this  order 
shall  become  effective  on  the  22d  of  Jan- 
uary, 1977,  at  12:01-a.m. 

And  it  is  further  ordered.  That  notice 
of  this  order  shall  be  given  to  motor  car- 
riers, other  parties  of  interest,  and  to  the 
general  public  by  depositing  a  copy 
thereof  in  the  Office  of  the  Secretary  of 
the  Commission,  Washington,  D.C.,  and 
by  filing  a  cc^jy  thereof  with  the  Director. 
Office  of  the  Federal  Register. 

By  the  Commission.  Division  1.  Com- 
missioners Murphy,  Gresham  and  Mac- 
Parland. 

Robert  L.  Oswald, 
Secretnrp 
:FR  D.x'77  2565  Piled  I  25  77:8:45  am) 


FOURTH    SECTION   APPLICATION   FOR 
RELIEF 

January  21.  1977. 

An  apphcation,  as  simimarized  below, 
has  been  filed  requesting  relief  from  the 
requirements  of  section  4  of  the  Inter- 
state CcHnmerce  Act  to  permit  common 
carriers  named  or  described  in  the  ap- 
plication to  maintain  higher  rates  and 
charges  at  Intermediate  points  than 
those  sought  to  be  established  at  more 
distant  pohits. 

Protests  to  the  granting  of  an  apphca- 
tion must  be  prepared  in  accordance 
with  Rule  40  of  the  General  Rules  of 


Practice  (49  CFR  1100.40)  and  filed 
within  15  days  from  the  date  of  publica- 
tion of  this  notice  in  the  Federai  Rens- 

TER. 

PSA  No.  4330« — Fibreboard,  Paper- 
board  and  Pulpboard  Between  North 
Coast  Points  and  Group  19  (Los  Angeles . 
California) .  Filed  by  Pacific  Southcoast 
Freight  Bureau,  Agent,  (No.  270 >.  for 
and  on  behalf  of  the  Unicm  Pacific  Rail- 
road. Rates  on  fibreboard,  paperboard. 
and  pulpboard,  in  carloads,  as  described 
in  the  application,  between  North  Coast 
points,  and  Group  19  (Las  Angeles.  Cali- 
fornia). 

Grounds  for  relief— Market  coiniHMi- 
lion,  rate  relationship. 

Tariff — Supplement  36  to  PaciJ;i 
Southcoast  Freight  Bureau,  Agent,  tariff 
31&-A.  I.C.C.  No.  1974.  Rates  are  pub- 
lished to  become  effective  on  Pehniarv 
20,  1977. 

By  the  Commission 

Robert  L  Oswald 
Secretai y 

|FRD.)r77    '563  FUed  1    26   77  8  46  am  i 


I  ICC   Cto-der  No.  17;  Service  Order  No    iJjJl 
CHESAPEAKE  AND  OHIO  RAILWAY   CO. 

In  the  opinion  of  Joel  E.  Bums,  Agent. 
Tlie  Chesapeake  and  Ohio  Railway  Com- 
pany is  unable  to  transport  traffic  re- 
quiring movement  throtigh  Bison  Yard, 
located  at  Buffalo,  New  York,  because 
of  congestion  caused  by  an  accumulation 
of  .snow. 

It  is  ordered.  That:  (a*  Rerouting 
traffic.  The  Chesapeake  and  Ohio  Rail- 
way Company,  being  imable  to  transport 
traffic  requiring  movement  throujjh 
Bison  Yard,  located  at  Buffalo,  New 
York,  because  of  congestion  caused  by 
an  accumulation  o(  snow.  Is  hereby  au- 
thorized to  divo-t  or  reroute  such  traffic 
over  any  available  route  to  expedite  the 
nrovement. 

(b)  Concurrence  of  receimng  road  tc 
be  obtained.  The  Chesapeake  and  Ohio 
Railway  Company,  in  rerouting  cars  in 
accordance  with  this  order  shall  receive 
the  concurrence  of  other  railrocuis  to 
which  such  traffic  is  to  be  diverted  or  re- 
routed, before  the  rerouting  or  divei-sion 
is  ordered. 

(c)  Notification  to  shippers.  Tlie 
Chesapeake  and  Ohio  Railway  Companj' 
when  rerouting  cars  In  accordance  with 
this  order,  shall  notify  each  shipper  at 
the  time  each  shipment  is  rerouted  or 
diverted  and  shall  furnish  to  such  ship- 
per the  new  routing  provided  undrr  tht* 
order. 

'd)  Inasmuch  as  the  diversion  or  re- 
routing of  traffic  is  deemed  to  be  due  to 
carrier  disability,  the  rates  fu>plicable 
to  traffic  diverted  or  rerouted  by  said 
Agent  shsill  be  the  rates  which  were 
amilicable  at  the  time  of  shipment  on 
the  shipments  ae  origin&Dy  routed, 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  provided 
for  in  this  order,  the  common  carriers 
involved  shall  prcweed  even  though  no 
contracts,  agreements,  or  arrangements 
now  exist  between  them  with  reference 
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to  the  divisions  of  the  rates  of  transpor- 
tation apiriicable  to  ssid  t2r»flLc;  divisions 
i,!iall  be,  during  tiie  time  tills  order  re- 
gains in  force,  those  voluntarily  agreed 
vi^jcn  by  and  between  said  carriers:  or 
;i,5L>n  failure  of  the  carriers  to  so  agree, 
-^  id  divisions  shall  be  those  hereafter 
fiyied  by  the  Commission  in  accordance 
ith  pertinent  authority  conferred  upon 
It  by  the  Interstate  Commerce  Act. 

I  f '  Effective  date.  This  order  shall  be- 
come effective  at  8  a.m..  January  14,  1^77. 


I 


NOTICES 

(g)  Expiration  date.  This  order  shall 
expire  at  11  :W  p.m..  January  18,  1»77, 
unless  otherwise  modified,  changed  or 
suspended. 

It  is  further  ordered.  Tliat  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads.  Car  Service  Di- 
vision, as  Agent  of  all  rtiilroads,  subscrib- 
ing to  the  car  service  and  car  hire  agree- 
ment under  the  terms  of  that  sigreement, 
and  upon  the  American  Short  Line  Rail- 


road Association;  and  that  it  be  filed 
with  the  EWrector,  Office  of  the  Federal 
Register. 

Issued  at  Washington.  D.C.,  January 
14,  1977. 

Interstate  Commerce 

Commission, 
Joel  E.  Burns, 
Agent. 

[FR  Doc.77-2562  Piled  1-25-77 ;8: 45  am] 
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DEPARTMENT  OF    HEALTH, 
EDUCATION,  AND  WELFARE 

Social  Security  Administration 
|;20CFRPart405] 

|Reg.  No   51 

FEDERAL  HEALTH   INSURANCE   FOR 
THE  AGED  AND  DISABLED 

Medicare  Standards  for  Hospitals  and 
Skilled  Nursing  Facilities.  Life  Safety  Code 

Notice  is  hereby  given,  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553 > .  that  the  amendments  to  the  regula- 
tions set  forth  in  tentative  form  below, 
are   proposed   by   the   Commissioner  of 
Social  Security  with  the  approval  of  the 
Secretary  of  Health.  Education,  and  Wel- 
fare. The  proposal,  which  does  not  have 
major      program      significance,      would 
change    the    current    requirement    that 
skilled  nursing  facilities  and  hospitals 
participating  in  the  Medicare  and  Medi- 
caid programs  must  meet  the  fire  safety 
provisions  of  the  1967  Life  Safety  Code  of 
hte  National  Fire  Protection  Association. 
They  would  instead  have  to  meet  the  fire 
safety  provisions  of  the  newer  1973  ver- 
sion of  the  Code.  The  1973  version  re- 
flects the  current  scientific  and  techni- 
cal approach  to  fire  safety  for  institu- 
tiofial     occupancies     which     places     a 
stronger  reliance  on  better  systems  for 
detecting  and  extinguishing  fire  and  less 
emphasis   on   building  construction  re- 
quirements. The  proposal,  Implementing 
Public  Law  94-182  of  December  31.  1975 
as    to    skilled    nursing    facilities,    and 
amending  the  conditions  of  participation 
for  hospitals  to  conform  to  those  for 
skilled  nursing  facilities,  would  also  allow 
those  providers  which,  at  the  specified 
time,  met  the  1967  Code  requii'ements.  or 
met  State  codes  approved  by  the  Secre- 
tary, to  continue  to  participate  in  these 
programs  by  continuing  to  meet  those 
pre-amendment  reqiurements.  Tiie  pro- 
posed amendments  are  of  a  technincal 
nature  and,  with  respect  to  skilled  nur- 
sing facilities, Uipdate  the  regulations  to 
conform    to    me    statutory    enactment 
I  Pub.  L  94-182*.  With  respect  to  hospi- 
tals they  conform  the  requirements  for 
hospitals  to  those  mandated  for  skilled 
nursing  facilities  in  the  interests  of  uni- 
from  administration.  It  is  believed  publi- 
cation of  this  notice  requesting  comments 
will  provide  ample  and  adequate  oppor- 
tunity for  participation  of  all  interested 
individuals  and  organizations.  This  is  in 
keeping  with  the  spirit  and  intent  of  the 
Secretary's  regulation  development  poli- 
cies announced  on  July  25.  1976.  Inter- 
ested parties  are  invited  to  submit  com- 
ments within  45  days  of  this  publication 
and  any  comments  received  on  this  pro- 
posal will  be  given  consideration  before 
the  proposal  is  published  as  final  regula- 
tions. ^^ 

Specifically,  the  proposed  amendments 
are  intended  to  update  the  respective 
conditions  of  participation  dealing  with 
life  safety  from  fire  applicable  to  skilled 
nursing  facilities  and  hospitals  partici- 
pating in  the  Medicare /Medicaid  pro- 
grams. With  respect  to  skilled  nursing 
facilities,  the  proposed  changes  imple- 
ment section  106  of  Pub.  L.  94-182  (en- 


PROPOSED  RULES 


acted  December  81,  1975)  which  ameniis 
section  1S61(J)(18)  of  the  Social  Secu- 
rity Act  to  require  skilled  nursing  facili- 
ties to  comply  with  the  1973  Edition  of 
the  Life  Safety  Code  of  the  National  Pire 
Protection  Association,  rather  than  the 
1967  Edition  of  the  Code  currently  spec- 
ified in  regulations.  With  respect  to  hos- 
pitals, cun-ent  regulations  require  hos- 
pitals to  meet  the  1967  Edition  of  the  Life 
Safety  Code;  and  the  proposed  changes 
would  requli'e  them  to  meet  the  1973  Edi- 
tioB,  in  order  to  conform  the  life  safety 
requirements  for  hospitals  to  those  for 
skilled  nursing  facilities.  The  purpose  of 
the  proposal  is  to  maintain  consistency  in 
the  application  of  life  safety  require- 
ments to  all  inpatient  health  care  facili- 
ties in  the  Medicare  program.  A  notice  of 
proposed  rule  making  and  proposed 
amendments  to  45  CFR  Part  249  that 
would  incorporate  similar  life  safety  re- 
quia-ements  for  intermediate  care  facili- 
ties participating  in  the  Medicaid  pro- 
gram are  published  by  the  Social  and  Re- 
habilitation Service  elsewhere  in  this  is- 
sue of  the  Federal  Register. 

Skilled  nursing  facilities  that  met  the 
requirements  of  the  1967  Life  Safety  Code 
on  May  31,  1976-.  (the  day  preceding  the 
statutory  effective  date  for  imposition  of 
the  new  standard),  by  compliance  (sub- 
ject to  the  provisions  of   §  405.1907  of 
Subpart  S  of  Regulations  No.  5,  if  appli- 
cable*  or  by  waiver  of  specific  require- 
ments of  the  Life  Safety  Code  will  be 
considered  to  be  in  compliance  with  the 
provisions  of  section  1861  (j)  (13  >  of  the 
Social  Security  Act  for  'so  long  as  the 
facilities  continue  to  meet  the  require- 
ments of  the  1967  Life  Safety  Code.  Also, 
skilled   nursing  facilities  that  met.  on 
May  31.  1976,  applicable  requirements  of 
a  State  fire  and  safety  code  imposed  by 
State  law  and  approved  by  the  Secretarj' 
for  use  instead  of  the  Life  Safety  Code 
prescribed  herein,  in  accordance  with  the 
law  and  regulations,  will  be  considered  in 
compliance  with  the  provisions  of  section 
186KJX13)    of  the  Act,  for  so  long  as 
such  requirements  of  such  State  code  are 
met.  With  respect  to  hospitals,  the  pro- 
posal   contains   similar   provisions,    but 
specifies  the  day  before  the  effective  date 
of  final  regulations  as  the  date  on  which 
the  hospital  must  be  in  compliance  with 
the  1967  Code,  or  a  State  code  approved 
by  the  Secretary,  in  order  to  be  con- 
sidered in  compliance  with  the  applicable 
requirement  relating  to  life  safety  from 
fire. 

These  exceptions  (whereby  hospitals 
and  skilled  nursing  facilities  in  compli- 
ance with  the  former  life  safety  require- 
ment are  exempted  from  meeting  the  new 
requirements)  are  applicable  to  institu- 
tions  that  submitted  acceptable  plans  of 
correction  (with  respect  to  the  life  safety 
requirement)  prior  to  June  1.  1976.  in  the 
case  of  skilled  nursing  facilities,  and  prior 
t*  the  effective  date  of  this  regulation  in 
the  case  of  hospitals,  and  are  in  the  proc- 
ess of  correcting,  or  have  corrected,  the 
deficiencies  noted,  so  long  as  compliance 
with  aM>licable  requirements  is  achieved 
and  maintained. 

With  respect  to  blind,  ambulatory,  or 
physically  handicapped  patients  in 
«killed  nursing  facilities,  the  proposed 


amendments  clarify  the  provisions  of 
I  405.1134' a  I  i3'  to  conform  to  the  1967 
and  1973  editions  of  the  Life  Safety  Code. 
Specifically,  the  amendments  add  the 
words  "fully  sprinklered"  as  a  require- 
ment for  buildings  of  1-hour  protected 
noncombustible  construction  where  these 
patients  are  housed  above  the  street  floor. 

If  there  are  any  questions  about  these 
amendments,  you  may  contact  Mrs.  Janet 
Harryman,  Branch  Chief,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
telephone  (301)  594-9712.  Mrs.  Harry- 
man  will  respond  to  questions  but  will 
not  accept  comments  on  tJiese  amend- 
ments. 

Prior  to  the  final  adoption  of  the  pro- 
posed amendments  to  the  regulations, 
consideration  will  be  given  to  any  data, 
views,  or  arguments  pertaining  thereto 
which  are  submitted  in  writing  to  the 
Commissioner  of  Social  Security.  Depart- 
ment of  Health,  Education,  and  Welfare. 
P.O.  Box  1585.  Baltimore,  Maryland 
21203.  on  or  before  March  14,  1977. 

Copies  of  all  comments  received  in  re- 
sponse to  this  notice  will  be  available 
for  public  inspection  during  regular  busi- 
ness hours  at  the  Washington  Inquiries 
Section,  Office  of  Information,  Social 
Sectirlty  Administration.  Department  of 
Health,  Education,  and  Welfare,  North 
Building,  Room  4146,  Independence  Ave- 
nue, SW.,  Washington,  D.C.  20201. 

(Sec.  106  of  Pub.  L.  94-182,  89  Stat.  1052; 
sections  1102.  1861(e)(9)  and  (J)  (13),  and 
1871  of  the  Social  Security  Act,  49  Stat.  647, 
as  amended,  79  Stat.  314  and  318,  as  amended, 
79  Stat.  331  (42  U.S.C,  1302.  1395x(ei  (9)  and 
(J)  (13).  and  1395hli>) 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.800,  Health  Insurance  for  the 
Aged,  Hospital  Insurance.) 

It  is  hereby  certified  that  this  proposal 
has  been  screened  pursuant  to  Executive 
Order  11821,  and  does  not  require  an 
Inflation  Impact  Evaluation. 

Dated:  September  15.  1976. 

J.  B.  Cardwell, 
Comjnissioner  of  Social  Secxirity. 

Approved:  January  11.  1977.        ^ 

Marjorie  Lynch, 

Acting  Secretary  of  Health.  Edu- 
cation, and  Welfare. 

Part  405  of  Chapter  in  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
ameiided  as  follows: 

1.  Section  405.1022<b'  is  revised  to 
read: 

§  405.1022      Condition  of  partiripalioii 

pliyMt-al  pnvtrtuimenl. 

•  »  •  •  • 

( b  •   Sta7idard :  Life  safety  from  fire. 

( 1 1  The  hospital  meets  such  provisions 
of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association,  1973  Edition 
(23rd  Edition,  1973 >  as  are  applicable  to 
hospitals,  except  that; 

(1>  The  Secretary  may  waive,  after 
consideration  of  State  survey  agency 
findings  and  recommendations,  if  any. 
for  such  periods  as  deemed  appropriate, 
specific  provisions  of  such  Code  which,  if 
rigidly  applied,  would  result  .in  imrea- 
sonable  hardship  upon  a  particular  hos- 
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pitJEil,  but  only  if  such  waiver  will  not 
adversely  affect  the  health  and  safety 
of  the  patients; 

(ii)  The  provisions  of  the  Life  Safety 
Code  applicable  to  hospitals  shall  not 
apply  in  any  State  if  the  Secretary  makes 
a  finding  that  in  such  State  there  is  in 
efifect  a  fire  and  safety  code,  imposed  by 
State  law,  which  adequately  protects 
patients  in  hospitals ; 

tiii)  Any  hospital  (or  part  of  a  hospi- 
tal) which  on  (the  day  before  the  effec- 
tive date  of  final  regulations)  complied 
•  subject  to  the  provisions  of  §  405.1907> 
with  the  applicable  provisions  of  the  Life 
Safety  Code.  21st  Edition.  1967,  witli  or 
without  waivers  of  specific  provisions,  or 
complied  with  the  applicable  provisions 
of  a  fire  and  safety  code  imposed  by  State 
law  where  the  Secretary  had  made  a 
finding  that  such  fire  and  safety  code 
adequately  protected  patients  in  hospi- 
tals, shall,  so  long  as  such  compliance  is 
achieved  and  maintained,  be  considered 
in  compliance  with  this  paragraph 
fb)(l). 

(2)  With  respect  to  those  hospitals 
subject  to  the  provisions  of  paragraph 
( b )  ( 1 )  ( iii )  of  this  section : 

(i)  The  hospital  is  equipped  with  a 
gi-ounding  system,  in  conjunction  with  an 
isolation  transformer  in  each  anesthetiz- 
ing location,  adequate  to  minimize  the 
difiference  in  potential  which  can  occur 
between  any  condd^tive  siu-f aces  that  the 
patient  or  a  p^rseftTvtouching  the  patient 
can  contact.  This  difference  in  potential, 
under  conditions  of  the  first  fault  be- 
tween either  isolated  conductor  and 
ground,  shall  be  less  than  5  millivolts. 
Anesthetizing  areas  where  flammable  an- 
esthetics ai-e  used,  shall  have  conductive 
flooring  which  complies  with  the  provi- 
sions of  section  252  of  the  National  Fire 
Protection  Association  Standard  No.  56A. 
Standard  for  the  Use  of  Inhalation  An- 
esthetics (1971) ;  and 

(ii)  To  the  extent  that  inhalation 
therapy  is  provided  and  nonflammable 
medical  gas  systems  such  as  oxygen  and 
nitrous  oxide  are,  it  have  been,  installed, 
the  hospital  complfcs  with  the  applicable 
provisions  of  Natioiml  Fire  Protection  As- 
sociation Standard  No.  56B,  Standard  for 
the  Use  of  Inhalation  Therapy  (1968\ 
and  National  Fire  Protection  Association 
Standard  No.  56F,  Nonflammable  Medi- 
cal Gas  Systems  (1970). 

(3)  The  hospital  maintaii:s  written 
evidence  of  regular  inspection  and  ap- 
proval by  State  or  local  flre  control 
agencies. 

(4)  The  hospital  has  procedures  for 
the  proper  routine  storage  and  prompt 
disposal  of  trash. 

(5)  Written  flre  control  plans  con- 
tain provisions  for  prompt  reporting  of 
all  fires;  extinguishing  fires;  protection 
of  patients,  personnel,  and  guests;  evac- 
uation; and  cooperation  with  firefight- 
Ing  authorities. 

*  -  •  •  •  • 

2.  Section  404.1134ia)  is  revised  to 
read: 
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§  403.1134      Condition    of    parliripaliuii- 
pliTsical  environment. 

•  •  •  •  • 

(a)  Stcndard:  Life  safety  from  fire. 
Q)  The  skilled  nursing  facility  meets 
such  provisions  of  the  Life  Safety  Code, 
1973  Edition  (23rd  Edition.  1973)  of  the 
National  Fire  Protection  Association  as 
are  applicable  to  nursing  hcwnes;  excepi 
that: 

'i'  In  consideration  of  a  recommen- 
dation by  the  State  survey  agency,  the 
Secretary  may  waive,  for  suah  periods  as 
deemed  appropriate,  specific  provisions 
of  such  Code  which,  if  rigidly  applied, 
would  result  in  unreasonable  iiardship 
upon  a  skilled  nursing  facility,  but  only 
if  such  waiver  will  not  adver^t'ly  affect 
the  health  and  .safety  of  the  p.Ttients: 

<  ii '  The  provisions  of  such  Code  shall 
not  apply  in  any  State  if  tlie  Secretary- 
finds,  in  accordance  with  applicable  pro- 
visions of.  section  1861(jm13i  of  the 
Social  Security  Act.  that  in  siirh  State 
there  is  in  effect  a  fire  and  snT'^ty  co<i?. 
imposed  by  Sfate  law.  which  ac?quately 
protects  patients  in  .skilled  Jinrsing 
facilities: 

<iiii  Any  skilled  nursincr  facility  'or 
part  of  a  skilled  niu-sing  facility  >  which 
on  May  31  1976,  complied  "subject  to  the 
provisions  of  5  405. 1907 1  with  the  appli- 
cable provisions  of  the  Life  Safety  Code. 
21st  Edition.  1967.  with  or  without  waiv- 
ers of  specific  provisions,  or  complied 
with  the  applicable  provl'.ion.=;  of  a  fire 
and  safety  code  imposed  by  State  law 
where  the  Secretary  hart  m  .do  a  finding 
that  such  fire  and  safety  code  adequately 
protected  patients  in  skilled  nursing 
facilities,  shall,  so  long  as  such  com- 
pliance is  achieved  and  maintained,  be 
considered  in  compliance  with  thi  -  para- 
graph (anil . 

1 2 1  With  respect  to  those  skilled  nurs- 
ing facilities  subject  to  the  pro\-Lsions  of 
paragraph  (aUDdiii  of  tliis  .section,  to 
the  extent  that  inhalation  therapy  is  pro- 
vided and  nonflammable  medical  gas  sys- 
tems such  as  oxygen  and  nitrous  oxide 
are.  or  have  been,  installed,  the  skilled 
nursmg  facihty  complies  with  the  ap- 
plicable provisions  of  National  Fire  Pro- 
tection Association  Standard  No.  56B. 
Standard  for  the  Use  of  Inhalation  Ther- 
apy ( 1968 ) ,  and  National  Fire  Protection 
Association  Standard  No.  56F,  Nonflam- 
mable Medical  Gas  Systems  (1970) . 

i3>  Where  a  skilled  nursing  facihty  is 
housed  in  an  existing  building  of  two  or 
more  stories  which  is  not  of  at  least  2- 
hour  fire-resistive  construction  and 
waiver  of  this  construction  requirement 
is  granted  where  appropriate,  blind,  non- 
ambulatory, or  physically  handicapped 
patients  are  not  housed  above  the  street 
level  fioor  unless  the  building  is  one  of 
the  following  types: 

a)  Fully  sprinklered  1-hour  protected 
noncombustible  construction  ^as  defined 
in  National  Fire  Protection  Association 
Standard  No.  220  > ; 

(ii)  Fully  sprinklered  1-hour  protected 
ordinary-  construction;  or 
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«iii'>  Fully  sprinklered  1 -hour  protected 
wood  frame  eonstructicoi. 
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Social  and  Rehabilitation  Service 

[  45  CFR  Part  249  ] 

MEDICAL  ASSISTANCE   PROGRAM 

Life  Srifety  Code  Requirement  for 
Intermediate  Care  Facilities 

Notice  is  hereby  given  that  tlie  resiu- 
ki?ions  set  forth  in  tentative  form  below 
are  proposed  by  the  Administrator. 
Social  and  Rehabilitation  Service,  with 
the  approval  of  the  Secretary  of  Health. 
Education,  and  Welfare. 

The  purpose  of  these  amendments  ls 
to  update  fire  salety  regulations  with 
respect  to  intermediate  care  faciliiles. 
conforming  them  to  the  provL^^ion 
adopted  for  application  toskille(i  nu'.-smg 
lacilitie;;  under  the  Medicare  and  Medi- 
caid prop  rams  published  elsewhere  ;n 
this  is.su".  The  changes  would  ivruire 
'Effective  30  da>'s  following  the  date  of 
final  publi- ation.  the  use  of  the  1973  Life 
Safety  Code  of  the  National  Fue  Pro- 
tection Association  in  the  certification 
of  intermediate  care  facilities. 

However,  the  followmg  exceptions 
would  be  made: 

1.  Intermediate  care  facilities  that 
ni-::t.  v.iili  or  without  waivers,  the  pro- 
\?sic>ns  of  the  1»67  Life  Safety  Code  on 
thr-  dav  i^r.-'cedrng  the  effective  date  of 
these  i-eirrilations  would  not  be  required 
to  meet  ar.y  additional  requirements  of 
t!ie  1973  Code. 

2.  A  skilled  nu)Psi:-jg  facility  already 
V  rtincd  a.-  meeting  tlie  provision  of  the 
196'  Code.  v>4iioh  on  or  after  the  effec- 
tive date  of  these  regulations  applies  for 
certification  also  as  an  intermediate 
care  facility,  oan  be  certified  on  the 
ba'iis  of  the  19fl(7  Code. 

3.  Intern:>edlate  care  faciUties  with 
approved  plans  of  correction  under  the 
1967  Code  prior  to  the  effective  date  of 
these  regulations  will  be  exempt  from 
applicaUon  of  the  1973  edition  of  the 
Code  as  long  as  compUance  with  the 
1967  Code  is  achieved  and  maintained 

Tlie  following  exceptions  are  in  exist- 
ing regulations  and  would  be  unchanged 
by  the  proposed  regulations : 

1.  Specified  faciUties  of  15  beds  or 
lets  may  meet  the  provisions  of  the  Lodf,'- 
ing  or  Rooming  Houses  section  rather 
than  the  institutional  provisions  of  the 
Code. 

2.  Specific  provisions  of  the  Code 
which  would  result  In  unreasonable 
hardship  upon  a  facihty  may  be  tem- 
porarily waived. 

3.  Certified  faciUties  that  meet,  on  the 
day  preceding  the  effective  date  of  these 
regulations,  applicable  provisions  of  a 
State  flre  and  safety  code  Imposed  by 
State  law  and  approved  by  the  Secretary, 
in  accordance  with  law  and  regulation, 
will  be  considered  in  compliance  with  the 
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Medicaid  fire  safety  requirements  under 
the  intermediate  care  facility  program. 
The  change  to  the  use  of  the  1973 
Code  from  the  1967  Code  with  respect  to 
skilled  nursing  facilities  was  mandated 
by  section  106  of  Public  Law  94-182,  De- 
cember 31.  1975,  and  is  being  adopted 
by  regulation  for  intermediate  care  fa- 
cilities to  maintain  consistency  in  the 
application  of  fire  safety  requirements 
for  long-term  care  facilities  under  the 
Medicaid  program. 

The  basis  for  this  proposal  is'^e  Sec- 
retary's belief  that  it  Is  appropiTate  to 
apply  the  updated  version  of  thre  Code 
to  all  long-term  care  facilities  entering 
the  Medicaid  program  on  or  after  the 
effective  date  of  this  regulation. 

Since  a  considerable  number  of  insti- 
tutions participate  as  both  skilled,  nurs- 
ing and  intermediate  care  facilities  un- 
der the  Medicaid  program,  it  wojAd  be 
unnecessarily  complex  for  goyerning 
Federal  regulations  to  provide  different 
editions  of  the  Life  Safety  Code  for  ap- 
plication of  the  same  requirements  under 
both  programs.  Also,  confusion  would  be 
created  for  the  State  survey  teams  which 
^inspect  and  certify  both  types  of  facili- 
ties against  a  standard  which  has  always 
been  uniform.  No  disadvantage  for  inter- 
mediate care  faculties  will  result  from 
the  updated  requirement  since  those  fa- 
cilities participating  in  the  program 
prior  to  the  effective  date  of  the  regula- 
tion may  continue  to  be  certified  under 
the  provisions  of  the  1967  edition  of  the 
Code 

Prior  to  the  adoption  of  the  proposed 
regulaiiuns.  consideration  will  be  given 
to  vriito;  comments,  suggestions,  or  ob- 
ject lor.  thereto  which  are  received  by 
the  Aclnunistrator.  Social  and  Rehabili- 
tation St: vice,  Department  of  Health, 
Education,  and  Welfare.  P.O.  Box  2366. 
Washingtun.  D.C.  20013,  on  or  before 
'  March  1 4 ,  1 9  7  7 .  In  order  to  assure  prompt 
handlino  of  comments,  please  refer  to 
MSA-184-P.  Agencies  and  organizations 
are  requested  to  submit  their  comments 
in  duplicate. 

Comments  will  be  available  for  public 
Inspection,  beginning  approximately  two 
weeks  after  publication,  in  Room  5225  of 
the  Department's  offices  at  330  C  Street, 
S.W.,  Washington.  D.C,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (202-245-0950).  Answers 
to  specific  questions  may  be  obtained  by 
calling  Robert  Silva  ( 202-245-0425  > . 
(Sec.  1102,  49  Stat.  647  (42  U.S.C.  1302).)  ■ 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13.714,  Medical  Assistance  Pio- 
gram.i 

The  Social  and  Rdiabilitation  Service 
has  determined  that  this  document  does 
not  require  preparation  of  an  Inflation- 
ary Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Dated:  January  10,  1977. 

Robert  Pulton, 
Administrator,  Social  and 
Rehaliilitation  Service. 

Approved:  January  11.  1977. 

Marjorie  Lynch, 
Acting  Secretary. 
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Part  249,  Chapter  H,  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  Sections  249.12  (a)(5)  and  (a)(6) 
(ix)  are  revised  to  read  as  follows: 

§  249.12     Standards  for  inlerinediale  care 
fafiHtie.-i. 

(a)  Standards  for  an  intermediate 
care  facility  (as  defined  in  S  249.10(b) 
(15)  of  this  E>art)  which  are  specified  by 
the  Secretary  pursuant  to  section  1905 
(c)  and  (d)  of  the  Social  Security  Act 
and  are  applicable  to  all  intermediate 
care  facilities  are  as  follows.  The  facil- 
ity: 

'  5 1  ( i  >  Meets  such  provisions  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association,  1973  edition,  as 
are  applicable  to  institutional  occupan- 
cies: except  that: 

I.  A)  For  facilities  of  15  beds  or  less, 
the  State  survey  agency  may  apply  the 
Lodging  or  Rooming  Houses  section  of 
the  residential  occupancy  requirements 
of  the  Code  for  institutions  for  the  men- 
tally retarded  or  persons  with  related 
conditions  and  intermediate  care  facili- 
ties primarily  engaged  in  the  treatment 
of  alcoholism  and  drug  abuse,  all  of 
whose  residents  are  currently  certified 
by  a  physician  or  in  the  case  of  an  in- 
stitution for  the  mentally  retarded  or 
pei-sons  jiittv^  related  conditions  by  a 
physici^  or  psychologist  as  defined  in 
paragraph  (c)  (3X1)  of  this  section,  as: 

(2»   Ambulatory; 

(2)  Engaged  in  active  programs  for 
rehabilitation  which  are  designed  to  and 
can  reasonably  be  expected  to  lead  to 
independent  living,  or  in  the  case  of  an 
institution  for  the  mentally  retarded  or 
pea-sons  with  related  conditions,  receiv- 
ing active  treatment;  and 

(3)  Capable  of  following  directions 
and  taking  appropriate  action  for  self- 
pneservation  under  emergency  condi- 
tions: 

« B '  In  accordance  with  criteria  issued 
by  the  Secretary,  the  State  survey  agency 
may  waive  the  application  to  any  such 
facility  of  specific  provisions  of  such 
Code,  for  such  periods  as  it  deems  ap- 
propriate, which  provisions  if  rigidly  ap- 
plied would  result  in  unreasonable  hard- 
ship upon  a  facility,  but  only  if  such 
waiver  will  not  adversely  affect  the 
health  and  safety  of  the  residents; 

(C>  The  Life  Safety  Code  shall  not 
apply  in  any  State  if  the  Secretai-y  makes 
a  finding  that  in  such  State  there  is  in 
effect  a  fire  and  safety  code,  imposed 
by  State  law,  which  adequately  protects 
residents  in  intermediate  care  facilities; 

(Di  Any  certified  intermediate  care 
facility  which  complied  with  the  provi- 
sions of  the  1967  Code  on  (the  day  pre- 
ceding the  effective  date  of  these  revi- 
sions) shall  be  considered  to  be  in  com- 
pliance with  this  standard  for  so  long 
as  such  compliance  is  maintained.  Com- 
pliance is  maintained  by  meeting  the 
applicable  provision  of  the  1967  Code, 


with  or  without  waivere  of  specific  pro- 
visions, by  implementing  an  approved 
plan  of  correction,  or  by  meeting  the 
applicable  provision  of  a  fire  and  safety 
code  Imposed  by  State  law  as  provided 
for  in  paragraph  (a)(5)(i)(C)  of  this 
section;  and 

(E)  A  skilled  nursing  facility  certified 
in  accordance  with  20  CFR  405.1134(a) 
as  meeting  the  provisions  of  the  1967 
Code,  which  applies  for  certification  as 
an  intermediate  care  facility  on  or  after 
(the  effective  date  of  these  revisions  > 
may  be  certified  as  an  intermediate  care 
facility  on  the  basis  of  meeting  the  pro- 
visions of  the  1967  Code. 

fii)  In  an  existing  facility  of  two  or 
more  stories  which  is  not  of  at  least  2- 
hour  fire  resistive  construction,  blind, 
nonambulatory  or  physically  handi- 
capped residents  are  not  housed  above 
the  street  level  floor  unless  the  facility, 
is  of  fully  sprinklered  1-hour  protected 
non-combustible  construction  (as  defined 
in  National  Fire  Pi'otection  Association 
Standard  ^220  • ,  fully  sprinklered  1-hour 
protected  ordinary  construction  or  fully 
sprinklered  1-hour  protected  wood  frame 
construction. 

***** 

2.  Section  249.33  *  a '  1 2  i  i  v  >  is  amended 
to  read  as  follows : 

§  249.33  Standards  for  payment  for 
skilled  nursing  facility  and  interme- 
diate care  facility  scr\ice«>. 

(a)  State  plan  requirements.  A  State 
plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  must: 

***** 

(2 1  Provide  that  the  single  State 
agency  will,  prior  to  execution  of  an 
agreement  with  any  facility  (including 
hospitals  and  skilled  nursing  facilities) 
for  provision  of  intermediate  care  facil- 
ity services  and  making  payments  under 
the  plan,  obtain  certification  from  the 
agency  designated  pursuant  to  §  250.100 
(c)  of  this  chapter  that  the  facility 
meets  the  definition  set  forth  under 
§  249.10 fb)  (15) ;  except  that  in  the  case 
of  an  intermediate  care  facility  deter- 
mined to  have  deficiencies  under  the  re- 
quirements for  environment  and  sanita- 
tion (§  249.12(a)(6))  or  of  the  Life  Safe- 
ty Code  (§  249.12(a)  (5)  >  it  may  be  rec- 
ognized for  certification  as  an  interme- 
diate care  facility  in  accordance  with 
subparagraph  (4)  (iii)  of  this  paragraph 
for  a  period  not  exceeding  2  years  follow- 
ing the  date  of  such  determination  pro- 
vided that: 


(v)  At  the  completion  of  the  period 
allowed  for  corrections,  the  intermediate 
care  facility  is  in  full  compliance  with 
the  Life  Safety  Code  requirements  set 
forth  mider  §  249.12(a)  (5),  and  the  re- 
quirements for  environment  and  sanita- 
tion set  forth  under  §  249.12(a)  (6) , 
except  for  any  provisions  waived  in  ac- 
cordance with  §  249.12. 
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DEPARTMENT  OF   HEALTH, 
EDUCATION.  AND  WELFARE 

Office  of  Human  Development 

HEAD  START  PftOGRAM 

Identification  and  Reporting  of  Child  Abuse 
and  Neglect;  Policy  Instruction 

The  Proposed  Policy  Instruction  on 
Identification  and  Reporting  of  Child 
Abuse  and  Neglect  was  published  in  the 
Federal  Register  on  January  20,  1976, 
prescribing  instructions  on  the  identifi- 
cation and  the  reporting  of  child  abuse 
and  neglect  for  Head  Start  and  lielegate 
agencies. 

Interested  persons  and  organizations 
were  invited  to  submit  comments  on  or 
before  March  26.  1976.  Eight-two  (82  > 
comments  were  received  from  thirty- 
seven  i37t  individuals  and  organiza- 
tions in  regard  to  the  Proposed  Policy 
Instruction.  Of  thirty-seven  (37)  indi- 
viduals and  organizations,  thirty-five 
i35>  concurred  with  the  proposed  policy, 
accompanied  by  some  recommendations 
and  comments.  The  other  two  (2)  op- 
posed the  proposed  policy  on  the  grounds 
that  child  abuse  was  rare  and  that  re- 
portiilg  of  child  abuse  or  neglect  cases 
could  jeopardize  the  trust  relationship 
between  Head  Start  staff  and  parents. 
Comments  and  recommendations  were 
generally  thoughtful  and  helpful  and 
they  covered  primarily  the  following: 

A.  The  definition  of  child  abuse  and 
neglect  sliould  be  separated  and  distin- 
guished considering  the  definition  of 
child  abuse  as  a  "willful"  act.  while  ne- 
glect is  often  an  outcome  of  environmen- 
tal or  educational  circumstances. 

B.  "Suspected"  child  abuse  should  be 
recognized  as  justifiable  for  reporting. 

C.  Head  Start  has  already  been  play- 
ing a  significant  role  in  preventing  and 
alleviating  the  problems  of  child  abuse 
and  neglect,  and  the  proposed  policy 
does  not  fully  recognize  this  fact. 

D.  Tliere  is  a  concern  over  personal 
protection  from  physical  or  mental 
harassment  that  cc>uld  occur  as  a  result 
of  reporting. 

E.  The  admission  of  already  "eligible" 
children  on  the  grounds  of  abuse  or 
neglect  does  not  serve  the  purpose  that 
the  admission  of  "ineligible"  children  on 
these  gi'ounds  would. 

F.  Parents  and  communities  need  to 
be  made  aware  of  the  seriousness  of 
child  abuse  and  neglect,  educated  on 
laws  governing  it,  as  well  as  informed 
about  agencies  that  are  available  to  them 
to  help  prevent  child  abuse  and  the 
services  Head  Start  offers  in  this  area. 

Cohere  is  a  desii-e  and  need  by  the 
staff  and  parents  for  training  and  edu- 
cation about  child  abuse  and  neglect 
and  the  laws  concerning  this  issue. 

H.  When  the  Head  Start  program  is 
located  within  the  jurisdiction  of  an 
American  Indian  tribe,  the  reporting  in 
accordance  with  tribal  code  should  be 
accepted  on  the  same  basis  as  report- 
ing in  accordance  with  State  law. 

It  was  suggested  that  the  definition  of 
child  abuse  and  neglect  be  separated 
and  distinguished  considering  the  defi- 
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nition  of  cliild  abuse  as  a  "willful"  act, 
while  neglect  is  often  an  outcome  of 
environmental  or  educational  circum- 
stances. The  reason  for  distinguishing 
the  definition  of  the  two  seems  to  be 
based  on  an  assumption  that  abuse  is  a 
willful  act.  whereas  neglect  is  not.  and 
that  parents  or  guardians  who  abuse 
cliildren  are  more  responsible  for  their 
acts  than  those  who  neglect  children. 
Yet,  neglecting  a  chUd  can  be  just  as 
harmful  in  many  instances  as  abusing 
a  child,  in  our  opinion.  This  policy  re- 
quires the  Head  Start  agencies  to  com- 
ply with  the  State  law  in  identifying 
and  reporting  child  abuse  and  neglect. 
Since  many  State  laws  do  not  distinguish 
tlie  definitions  of  the  two,  it  would  be 
confusing  to  some  Head  Start  agencies. 
Office  of  Child  Development  (OCD>  did 
not  revise  tlie  policy  based  on  this 
comment. 

It  has  been  a  concern  to  OCD  that 
tlie  reporting  of  child  abuse  and  neg- 
lect may  strain  the  relationship  be- 
tween Head  Start  and  parents.  However, 
tins  distressing  social  problem  of  child 
abuse  and  neglect  must  be  dealt  with, 
and  it  is  our  hope  that  it  can  be  done 
without  damaging  the  trust  relationship 
with  parents.  We  recognize  the  poten- 
tial public  relations  problems  inlierent 
in  implementing  this  policy,  but  must 
keep  in  mind  the  threat  which  abuse 
and  neglect  imposes  on  children  who 
become  victims.  If  Head  Start  did  not 
report  a  child  abuse  or  neglect  case  to 
preserve  a  trust  relationship  with  par- 
ents, tlie  credibility  and  viability  of  Head 
Start  may  be  jeopardized  with  other  par- 
ents, staff  members,  and  the  public.  This 
kind  of  problem  can  be  minimized  or 
prevented  if  Head  Start  agencies  pro- 
vide an  orientation  session  for  parents 
where  the  nature  of  the  problem,  avail- 
able treatment  and  resources,  and  th^ 
position  of  Head  Start,  can  be  discussed 
accompanied  by  the  social  service  co- 
ordinators  worlung  closely  with  the  par- 
ents throughout  the  year.  OCD  made  no 
revision  based  on  this  comment. 

It  was  pointed  out  that  the  admis- 
sion of  already  "eligible*  children  on 
the  grounds  of  abuse  or  neglect  does  not 
serve  the  purpose  that  the  admission  of 
"ineligible"  children  on  these  grounds 
would.  OCD  appreciated  this  comment. 
However,  if  this  policy  did  change  the 
eligibility  by  allowing  Head  Start  to  ac- 
cept otherwise  ineligible  children.  Head 
Start  would  become  a  chOd  abuse  and* 
neglect  treatment  agency.  This  raises 
a  series  of  issues  in  terms  of  the  local 
Head  Start's  resources  and  worlcing  re- 
lationship with  the  State-designated 
agency  as  well  as  legal  questions  under 
the  Headstart-Follow  Through  Act.  OCD 
made  no  revision  based  on  this  comment. 
While  we  concur  with  the  desirability 
c£  requiring  reporting  of  "suspected" 
cliild  abuse  and  neglect,  the  reporting 
laws  of  several  States  do  not  mandate  or 
authorize  the  making  of  reports  on  the 
basis  of  evidence  of  abuse  and  neglect 
which  arouses  only  a  suspicion.  In  su(ii 
States  the  reporting  statute  would  not 
grant  immunity  from  civil  and  criminal 
liability  to  a  reporter  who  based  his  re- 


port on  suspicion.  This  policy,  therefore, 
even  though  it  requires  reports  by  Head 
Start  agencies  and  personnel  in  all  cases 
reportable  under  State  or  l(x:al  laws, 
whether  mandatory  or  voluntary,  does 
not  impose  a  universal  duty  to  report 
suspected  child  abuse  and  neglect.  TTius, 
the  phrase,  "child  abuse  and  neglect," 
as  used  herein,  refers  to  both  the  defi- 
nition of  abuse  and  neglect  under  ap- 
plicable State  law,  and  the  evidentiary 
standard  required  for  reporters  under 
applicable  State  law.  OCd  made  no 
change  based  on  this  comment. 

The  following  changes  have  been  made 
on  the  Proposed  Policy  Instruction  based 
on  these  comments : 

A.  "Applicable"  is  added  immediately 
before  "State",  and  "local"  is  added  im- 
mediately after  "State",  where  appro- 
priate, to  allow  Indian  tribes  who  do  not 
follow  the  State  laws  to  report  in  accord- 
ance with  the  tribal  code. 

B.  The  last  paragraph  of  Section  N-30- 
356-1-30,  Policy — A.  General  provisions. 
was  revised  to  recognize  the  role  that 
Head  Start  has  been  playing  in  prevent- 
ing child  abuse  and  neglect. 

C.  Training,  (2)  under  B.  Special  pro- 
visions, was  strengthened  to  make  com- 
munities aware  of  the  seriousness  of 
diiid  abuse  and  neglect  and  to  accommo- 
date the  needs  and  wants  for  training, 
by  the  Head  Start  staff  members  and 
parents,  in  child  abuse  and  neglect. 

This  policy  instruction  is  published 
pursuant  to  the  requirements  of  section 
517(d),  Title  V,  Economic  Opportunity 
Act  of  1964,  as  amended  by  section  8(a) 
of  the  Headstart,  Economic  Opportimity. 
and  Community  Partnership  Act  of  1974. 

The  National  Center  on  Child  Abuse 
and  Neglect  has  been  established  in  the 
Office  and  Child  Development  to  imple- 
ment the  Child  Abuse  Prevention  and 
Treatment  Act  ("the  Act"),  Pub.  L.  93- 
247.  Although  Head  Start  is  not  specially 
affected  by  the  new  child  abuse  and 
neglect  Act,  the  establishment  of  the  Na- 
tional Center  has  increased  our  aware- 
ness of  the  role  that  Head  Start  can  end, 
in  fact,  has  been  playing  in  the  effort 
to  prevent  and  identify  child  abuse  and 
neglect  and  find  help  for  the  child  and 
his/her  family.  Thus,  the  establishment 
of  the  Center  and  increased  Federal  ef- 
fort in  child  abuse  and  neglect  preven- 
tion, identification,  treatment,  and  re- 
porting have  prompted  a  careful  reex- 
amination of  what  Head  Start  has  been 
doing  about  this  most  distressing  prob- 
lem and  development  of  specific  guidance 
to  assist  Head  Start  programs  in  deal- 
ing with  it. 

States  set  different  requirements  for 
pre-school  and  day  care  staff  in  report- 
ing suspected  child  abuse  and  neglect 
cases.  Twenty-nine  (29)  States  mandate 
pre-school  and  day  care  staff  to  report 
suspected  child  abuse  or  neglect  cases 
and  twenty-five  (25)  States  permit  day 
care  staff  to  report  suspected  child  abuse 
or  neglect  cases.  Therefore,  Head  Start 
agencies  need  policy  guidance  In  deal- 
ing with  suspected,  child  abuse  and  neg- 
lect cases.  This  policy  provides  that 
guidance. 
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Effective  date.  This  policy  :n.sLruciion 
shall  be  effective  on  January  26,  1977. 

(Catalogue  of  Federal  Domestic  Assistance 
Programa  No.  13,800  Child  Development- 
Head  Start.) 

Dated-  January  18, 1977. 

John  H.  Meier, 
Director. 
Office  of  Child  Developvient 

Approved:  January  18. 1977. 

Stanley  B.  Thomas,  Jr.. 
Assistant  Secretary  for 
Human  Development. 

The  Chapter  N-30-356-1  in  the  Head 
Bt&ri  Policy  Manual  rea<3s  as  follow.':: 

N-30-356-1 -00  Purpose 
10  Scope. 

20  Applicable  law  and  polio v 
30  Policy. 

AuTHOBiry ;  80  Stat.  2304  »42  U.S.C.  2928h) 

N-30-358-1-00  Purpose.  This  chapter 
sets  forth  the  policy  governing  the  pre- 
vention, identification,  treatment,  and 
reporting  of  child  abuse  and  neglect  in 
Head  Start. 

N-30-356-1-10  Scope.  This  policy  aj3- 
plies  to  all  Head  Start  and  delegate  agen- 
cies that  operate  or  propose  to  operate 
a  Pull-Year  or  Summer  Head  Start 
program,  or  experimental  or  demonstra- 
tion programs  funded  by  Head  Start. 
This  issuance  constitutes  Head  Start  pol- 
icy and  noncompliance  with  this  policy 
will  result  in  appropriate  action  by  tlie 
responsible  HEW  official. 

N-30-356-1-20  Applicable  law  and 
policy.  Section  511  of  the  Headstart-Fol- 
low Through  Act,  P.L.  93-644,  requires 
Head  Start  agencies  to  provide  compre- 
hensive health,  nutritional  educational, 
social  and  other  sei-vices  to  the  children 
to  attain  their  full  potential.  The  pre- 
vention, identification,  treatment,  and 
reporting  of  child  abuse  and  neglect  is  a 
part  of  the  social  services  in  Head  Start 
In  order  for  a  State  to  be  eligible  for 
grants  under  the  Child  Abuse  Preven- 
tion and  Treatment  Act  'hereinafter 
called  "the  Act") .  Pi.  93-247,  the  State 
must  have  a  child  abuse  and  neglect  re- 
porting law  which  defines  "child  abuse 
and  neglect"  substantially  as  that  term 
Is  defined  In  the  regulations  Implement- 
ing the  Act,  45  CFR  1340.1-2'b)  That 
definition  is  as  follows: 

A,  "(b)  'Child  abuse  and  neglect' 
means  harm  or  threatened  harm  to  a 
child's  health  or  welfare  by  a  person  re- 
sponsible for  the  child's  health  or  wel- 
fare. 

"1.  'Harm  or  Uireatened  harm  to  a 
child's  health  or  welfare'  can  occur 
through:  Nonaccldental  physical  or  men- 
tal injury;  sexual  abuse,  as  defined  by 
State  law;  or  neglectful  treatment  or 
maltreatment,  Including  the  failure  to 
provide  adequate  food,  clothing,  or  shel- 
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t<>r.  Provided,  however,  that  a  parent  or 
.guardian  legitimately  practicing  his  re- 
hgious  beliefs  who  thereby  does  not  pro- 
vide specified  medical  treatment  for  a 
child,  for  that  reason  alone  shall  not  be 
considered  a  negligent  parent  or  guard- 
ian; however,  such  an  exception  shall  not 
preclude  a  court  from  ordering  that  med- 
ical services  be  provided  to  the  child, 
where  his  healtli  requires  it 

"2.  'Child'  means  a  person  under  the 
age  of  eighteen. 

"3.  'A  person  responsible  for  a  child's 
liealth  or  welfare'  includes  the  childs 
pai-ent,  guardian,  or  other  person  respon- 
sible for  the  child's  health  or  welfare, 
whether  in  the  same  home  as  the  child, 
a  relative's  home,  a  foster  care  home,  or  a 
residential  institution." 

In  addition,  among  oilier  thuigs.  tl\e 
State  would  have  to  provide  for  tlie  re- 
porting of  known  or  suseected  in.«:tan(es 
of  child  abuse  and  neglect. 

It  is  to  be  anticipated  that  Suites  will 
attempt  to  comply  with  the.se  require- 
ments. However,  a  Head  Start  program, 
in  dealing  with  and  reporting  child  abuse 
and  neglect,  will  be  subject  to  and  will 
act  in  accordance  with  the  law  of  the 
State  in  which  it  operates  whether  or  not 
that  law  meets  the  requirements  of  the 
Act.  Thus,  it  is  the  intention  of  this  policy 
in  the  interest  of  the  protection  of  chil- 
dren to  insure  compliance  with  and.  in 
some  respects,  to  supplement  State  or 
local  law,  not  to  supersede  it  Thus,  the 
phrase  "child  abuse  and  neglect.'  as  used 
herein,  refers  to  both  the  definition  of 
abuse  and  neglect  under  applicable  Stat* 
or  local  law,  and  the  evidentiai-y  stand- 
ard required  for  reporters  under  appli- 
cable State  or  local  law. 

N-30-356-1-30  Policy— A  General 
provisions.  1.  Head  st€irt  agencies  and 
delegate  agencies  must  report  chUd  abuse 
and  neglect  in  accordance  with  the  pro- 
visions of  applicable  State  or  local  law. 

a.  In  tliose  States  and  localities  with 
laws  which  require  such  reporting  by 
pre-school  and  day  care  staff.  Head  Start 
agencies  and  delegate  agencies  must  re- 
port to  the  State  or  local  agencies  desig- 
nated by  the  State  under  upplicable  State 
or  local  ChUd  Abuse  and  Neglect  re- 
porting law. 

b.  In  those  States  and  localities  In 
wliich  such  reporting  by  pre-school  and 
day  care  staff  is  "permissive"  under 
State  or  local  law.  Head  Start  agencies 
and  delegate  agencies  must  report  child 
abuse  and  neglect  if  applicable  State  or 
local  law  provides  immunity  from  civil 
and  criminal  liability  for  goodfalth  vol- 
untary reporting. 

2.  Head  Start  agencies  and  delegate 
agencies  will  preserve  the  confidentiality 
of  all  records  pertaining  to  child  abuse 
or  neglect  in  accordance  with  applicable 
State  or  local  law. 

3.  Consistent  with  this  policy.  Head 
Start  programs  will  not  undertake,  on 
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their  own,  to  treat  cases  of  child  abuse 
and  neglect.  Head  Start  programs  will, 
on  the  other  hand,  cooperate  fully  with 
child  protective  service  agencies  in  their 
communities  and  make  every  effort  to  re- 
tain in  their  programs  children  allegedly 
abused  or  neglected — recognizing  that 
the  child's  participation  in  Head  Start 
may  be  essential  in  assisting  familie.'^ 
witli  abuse  or  neglect  problems. 

4.  With  the  approval  of  the  policy 
council.  Head  Start  programs  may  wish 
to  make  a  special  effort  to  include  other- 
wise eligible  children  suffering  from 
abuse  or  neglect,  as  referred  by  the  riiild 
protective  services  agency. 

However,  it  must  be  empha-sized  Uiat 
Head  Start  is  not  nor  is  it  to  become  a 
primary  instrument  for  the  treatment 
of  child  abuse  and  neglect.  Nevertlieles." 
Head  Start  has  an  important  preventa- 
tive role  to  play  in  respect  to  child  abu^e 
and  neglect. 

B.  Special  provisions — 1.  Staff  mpon- 
sibility.  Directors  of  Head  Start  agencies 
and  delegate  agencies  that  have  not  al- 
ready done  so  shall  immediately  desiw- 
nate  a  staff  member  who  will  lia\e  rr- 
."jponsiblllty  for: 

a.  Establishing  and  maintauiing  to- 
operative  relationships  with  the  agen-ie- 
providing  child  protective  services  m  tlie 
community,  and  with  any  other  ageno 
to  which  child  abuse  and  neglect  must  be 
reported  under  State  law,  including  reg- 
ular formal  and  informal  communication 
with  staff  at  aU  levels  of  tlie  agencies: 

b  Informing  parents  and  staff  of  wh:r. 
State  and  local  laws  require  in  ra.se.>--  o: 
child  abuse  and  neglect; 

c.  Knowing  what  community  medu;.l 
and  social  services  are  available  for  fami- 
lies with  an  abuse  or  neglect  problem 

d.  Reporting  Instances  of  child  abu'-e 
and  neglect  amcmg  Head  Start  childroi-; 
reportable  under  State  law  on  behall  oi 
the  Head  Start  program; 

e.  Discussing  the  report  with  the 
famUy  if  it  appears  desirable  or  ne^e^- 
sary  to  do  so; 

f.  Informing  other  staff  regarding  Uic 
process  for  identifying  and  reportinc 
child  abuse  and  neglect.  (In  a  number 
of  States  it  Ls  a  statutory  requirement  for 
professional  child-care  staff  to  report 
abuse  and  neglect.  Each  program  should 
establish  a  procedure  for  identification 
and  reporting.) 

2.  Training.  Head  Start  agencies  and 
delegate  agencies  shall  provide  orienta- 
tion and  training  for  staff  on  the  identi- 
fication and  reporting  of  child  abu.se  and 
neglect.  They  should  provide  an  orienta- 
tion for  parents  on  the  need  to  prevent 
abuse  and  neglect  and  provide  protection 
for  abused  and  neglected  children.  Such 
orientation  ought  to  foeter  a  helirful 
rather  than  a  punlUve  attitude  toward 
abusing  or  neglecting  parents  and  other 
caretakers. 

(PR  Doc.77-2384  Piled  l-85-77,8'4S  am) 
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DEPARTMENT   OF   HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Human  Development      r> 

CHILD  ABUSE  AND  NEGLECT  RESEARCH 
AND  DEMONSTRATION  GRANTS  PRO- 
GRAMS 

General  Information 

This  aimouncement  contains  general 
Information  regarding  the  Office  of 
Child  Development's  Child  Welfare  and 
Child  Abuse  and  Neglect  Research  and 
Demonstration  Grants  Programs,  in- 
cluding legislation,  regulations,  policy 
and  procedures  governing  the  two  pro- 
grams. 

A  summary  of  program  priorities  and 
estimated  funding  levels  for  each  fiscal 
year  will  be  disseminated  in  separate 
announcements.  " 

Introduction 

The  Office  of  Child  Development 
<OCD)  was  established  on  July  1.  1969 
within  the  Office  of  the  Secretaiy  of  the 
Department  of  Health,  Education,  and 
Welfare  to  serve  as  the  coordinating 
agency  for  Federal  programs  for  chil- 
dren and  youth. 

In  June  1973.  the  OlBce  became  part 
of  the  newly-created  Office  of  Human 
Development,  headed  by  an  Assistant 
Secretary  for  Human  Development. 

OCD's  functions  are  carried  out 
through  the  Office  of  the  Director  and 
its  two  major  bureaus:  the  Children's 
Bureau,  authorized  by  the  Children's 
Bureau  Act  of  1912  to  Inv^estigate  and 
report  "upon  all  matters  pertaining  to 
the  welfare  of  children  and  child  life 
among  all  classes  of  our  people,"  and 
the  Head  Start  Bureau,  which  adminis- 
ters Project  Head  Start. 

To  accomplish  Its  goals,  the  Office  of 
Child  Development  has  set  for  itself  three, 
major  missions : 

(1  >  To  act  as  an  advocate  on  behalf  of 
children  of  all  ages,  and  especially  those 
children  who  are  handicapped  physically 
or  emotionally,  economically  deprived, 
victims  of  the  disruption  of  the  family 
unit,  or  of  child  abuse  and  neglect,  by 
bringing  the  needs  of  these  children  to 
the  attention  of  other  Government  agen- 
cies and  the  public;  by  promoting  benefi- 
cial changes  in  child  and  family  develop- 
ment; and  by  planning  new  programs  for 
children  and  their  families: 

<2>  To  coordinate  the  activities  of 
Federal  programs  lor  children  and  their 
families  as  well  as  all  Federal  research 
In  early  child  development; 

(3>  To  ensure  high  quality  services  for 
children  through  effective  administra- 
tion of  such  programs  as  Head  Start  and 
Parent-Child  Centers  and  through  lead- 
ership in  the  development  of  standards. 
policies,  and  models  in  child  welfare  and 
other  child-oriented  programs. 

Two  Research  and  Demonstr.^tion 
Grants  Programs 

One  of  the  significant  ways  in  which 
the  Office  of  Child  Development  carries 
out  its 'objectives  is  through  the  support 
of  high  quality  research  and  demonstra- 
tion projects  in  the  areas  of  child  and 
family  development^child  welfare,  serv- 
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ices  to  children  and  families,  and  child 
abuse  and  neglect. 

OCD  Is  authorized  by  law  to  admin- 
ister two  grants  programs,  the  Child 
Welfare  and  the  Child  Abuse  and  Neglect 
Research  and  Demonstration  Grants 
Programs.  These  are  administered  jointly 
by  the  Research  and  Evaluation  Division, 
located  in  the  Office  of  the  Director,  and 
the  Children's  Bureau. 

Child  Welfare   Research   Mgfi   Demon- 
stration Grants  Program 

Tliib  program  is  authorized  by  42  USC 
62Gia»at  'A>  and  (BK  (Section  426. 
Part  B.  Title  IV  of  the  Social  Security 
Act'.  This  legislation  provided  the  De- 
partment of  Health,  Education,  and  Wel- 
fai'e  with  responsibility  for  conducting 
Child  Welfare  research,  training,  and 
demonstration  projects. 

Child  Welfare  services  are  defined  in 
section  425  as  'public  social  services 
which  supplement,  or  substitute  for, 
parental  care  and  supervision  for  the 
purpose  of : 

(1)  Preventing  or  remedying,  or  assist- 
ing in  the  solution  of  problems  which 
may  result  in,  the  neglect,  abuse,  ex- 
ploitation, or  delinquency  of  children. 

(2)  Protecting  and  caring  for  home- 
less, dependent,  or  neglected  children, 

<3>  Protecting  and  promoting  the  wel- 
fare of  children  of  working  mothers,  and 

(4)  Otherwise  protecting  and  promot- 
ing the  welfare  of  children,  including  the 
strengthening  of  their  own  homes  where 
possible,  or,  where  needed,  the  provision 
of  adequate  care  of  children  away  from 
their  homes  in  foster  family  homes  or 
day  care  or  other  child  care  facilities." 

The  Child  Welfare  Research  and 
Demonstration  Grants  Pfogram  is  stated 
in  section  426  as  follows:  "(a>  Tliere  are 
hereby  authorized  to  be  appropriated  for 
each  fiscal  year  such  sums  as  the  Con- 
gress may  determine — 

( 1    For  grants  by  the  Secretaiy — 

(A)  To  public  or  other  nonprofit  insti- 
tutions of  higher  learning,  and  to  public 
or  other  nonprofit  agencies  and  organi- 
zations engaged  in  research  or  child  wel- 
fare activities,  for  special  research  or 
demonstration  projects  in  the  field  of 
child  welfare  which  are  of  regional  or  na- 
tional significance  and  for  special  proj- 
ects for  the  demonstration  of  new 
methods  or  facilities  which  show  prom- 
ise 6f  substantial  contribution  to  the 
advancement  of  child  welfare: 

iH)  To  State  or  local  public  agencies 
responsible  for  administering,  or  super- 
vising the  administration  of.  the  plan 
under  this  part,  for  projects  for  the 
demonstration  of  the  utilization  of  re- 
search (including  findings  resulting 
therefrom)  in  the  field  of  child  welfare 
in  order  to  encourage  experimental  and 
special  types  of  welfare  services." 

Within  this  general  legislative  author- 
ity, the  Office  of  Child  Development  sup- 
ports major  research  and  demonstration 
efforts  in  selected  areas  of  high  impact 
and  national  concern  where  the  utiliza- 
tion of  findings  is  expected  to  make  a 
substantial  contribution  to  the  develop- 
ment and  welfare  of  children  and  their 
families. 


Recent  areas  to  receive  support  in- 
clude demonstrations  of  the  provision 
at  comprehensive  emergency  services  to 
maintain  children  in  their  homes  in 
times  of  crisis,  development  of  compre- 
hensive day  care  models  with  an  em- 
phasis on  child  development,  education 
in  parenting  which  combines  the  study 
of  child  development  and  child  care  for 
teenagers  with  meaningful  cross-age  ex- 
periences, demonstrations  to  increase 
the  number  of  adoptive  and  foster 
homes,  demonstrations  of  methods  to 
bring  about  changes  in  the  institutional 
care  of  children,  research  on  the  impact 
of  television  as  a  socializing  agent  on 
the  infant,  presch(X)I  child  and  family, 
research  on  the  effects  of  early  intei'ven- 
tion  programs,  research  on  child/fam- 
ily/institution interaction,  and  on  the 
child  welfare  service  delivery  system. 

Through  the  utilization  and  dissemi- 
nation of  findings  of  successful  projects. 
a  nationwide  program  of  Education  for 
Parenthood  is  ongoing  in  close  to  3,000 
of  the  nation's  high  schools  and  national 
voluntary  organizations,  and  Compre- 
hensive Emergency  Services  projects 
which  have  proved  successful  in  main- 
taining children  in  their  own  homes  in 
times  of  crisis  through  provision  of  serv- 
ices such  as  emergency  homemakers  are 
being  replicated.  Another  successful 
demonstration  project  cm-rently  being 
replicated  is  one  dealing  with  children 
in  long-term  foster  care.  Many  of  these 
children  were  returned  to  their  biologi- 
cal'homes,  while  in  other  cases,  the  pa- 
rental relationship  was  terminated  in 
order  to  provide  nurturing  adoptive 
homes  for  these  children.  Other  signifi- 
cant ongoing  programs  are  providing 
information  which  will  lead  to  the  de- 
velopment of  a  functional  national  pol- 
icy on  child  and  family  development. 

Child  Abuse  and  Neglect  Research  and 
Demonstration  Grants  Program 

This  program  is  authorized  by  42  U.S. 
Code  5101.  the  Child  Abuse  Prevention 
and  Treatment  Act  of  1974.  The  Act  cre- 
ated the  National  Center  on  Child  Abuse 
and  Neglect  within  the  Children's  Bu- 
reau of  the  Office  of  Child  Development. 

The  Act  defines  "child  abuse  and  ne- 
glect" as  the  physical  or  mental  injury. 
sexual  abuse,  negligetit  treatment,  or 
maltreatment  of  a  child  under  the  age 
ot  eighteen  by  a  person  who  is  respon- 
sible for  the  child's  welfare  under  cir- 
cumstances which  indicate  that  the 
child's  welfare  under  circumstances 
which  indicate  that  the  child's  health  or 
welfare  is  harmed  or  threatened  there- 
by, as  determined  in  accordance  with 
regulations  prescribed  by  the  Secre- 
tary." The  authority  of  the  Secretary 
has  been  delegated  to  OCD,  and  the  pro- 
gram is  in  the  Children's  Bureau's  Na- 
tional Center  on  Child  Abuse  and  Ne- 
glect. Under  paragraphs  2ib>i5i  and 
2(c',  the  Children's  Bureau  is  author- 
ized to  "conduct  research  into  the 
causes  of  child  abuse  and  neglect,  and 
into  the  prevention,  identification,  and 
treatment  thereof." 

Under  section  4(a>  of  the  Act.  the 
Children's  Bureau  "is  authorized  to  make 
grants  to.  and  enter  into  contracts  with. 
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public  agencies  or  nonprofit  private  or- 
ganizations (or  combinatiMis  thereof )  for 
demonstration  programs  and  projects  de- 
signed to  prevent,  identify,  and  treat 
child  abuse  and  neglect."  Demonstrations 
constitute  a  major  portion  of  activities 
conducted  under  the  Act.  Suggested  areas 
of  activity  are:  training  of  prtrfessionals 
and  paraprofessionals  in  various  disci- 
plines involved  in  the  prevention,  identi- 
fication, and  treatment  of  child  abuse 
and  neglect:  the  establishment  and 
maintenance  of  centers  wiiicb  provide  a 
broad  range  of  services  related  to  child 
abuse  and  neglect;  "and  other  innova- 
tive programs  and  projects  that  show 
promise  of  successfully  preventing  or 
treating  cases  of  child  abuse  and  neglect 
as  the  Secretary  may  approve." 

Among  the  child  abuse  and  neglect  ac- 
tivities the  Children's  Bureau  has  been 
supporting  under  the  Act  are:  demon- 
strations of  the  deliTwy  of  services  to 
abused  children  and  their  families  in 
general  and  specifically  to  military,  rural, 
and  Native  AJnerican  populations;  dem- 
onstration resource  projects,  providing 
technical  assistance  and  training  to  serv- 
ice providers  through  different  models: 
demonstrations  by  State  agencies  and 
professional  organizaticHis  of  the  use  erf 
the  Children's  Bureau-devrfoped  multi- 
disciplinary  staff  training  curriculum: 
and  research  Into  the  causes  of  child 
abuse  and  neglect  and  into  the  relation- 
ship between  drugs  or  alcohol  abuse  and 
child  abuse  and  neglect. 

Eligibility 

Grants  under  both  the  Child  Welfare 
and  Child  Abuse  and  Neglect  Research 
and  Demonstration  Grants  Program 
may  be  awarded  to  public  or  private  non- 
profit organizations.  Grants  are  not 
made  to  individuals  even  tiiough  they 
may  be  affiliated  with  a  public  or  private 
nonprofit  Institution.  In  certain  cases,  a 
specific  program  announcement  may  fur- 
ther define  or  limit  eligibility.  For  ex- 
ample, a  recent  announcement  of  intent 
to  fund  projects  dealing  with  foster  care 
limited  eligible  applicants  to  the  single 
State  agency  or  organizational  unit  re- 
sponsible for  social  services  to  children 
and  families. 

Support  is  available  under  both  of 
these  programs  for  both  research  and 
demonstration  projects.  Support  is  not 
available  for  the  expansion  of  ongoing 
programs  or  services,  such  as  the  provi- 
sion of  day  care  services,  or  for  projects 
that  demonstrate  a  service  that  has  al- 
ready been  established  in  other  com- 
munities and  is  generally  accepted  as 
part  of  a  comprehensive  chUd  welfare, 
child  development,  or  child  abuse  and 
neglect  program.  Under  the  Child  Wel- 
fare Research  and  Demonstration  Grants 
Program,  support  is  not  available  for  staff 
training. 

Research,  both  basic  and  applied,  and 
demonstration  are  defined  as  follows : 

Basic  research  refers  to  research  di- 
rected primarily  toward  the  increase  of 
knowledge,  the  improvemrait  of  under- 
standing, the  provisimi  of  background  in- 
formation, and  the  discovery  of  basic 
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relationships.  It  is  not  necessarily  appli- 
cable to  solutions  of  immediate  problems, 
and  may  include  theory  building. 

Applied  research  refers  to  research  in 
which  results  are  intended  to  be  nKM^e 
directly  applicable  to  immediate  prob- 
lems than  basic  research.  It  may  be  de- 
rived from  basic  research  or  theory  or 
may  be  empirical.  It  may  be  aimed  at 
showing  how  existing  knowledge  can  be 
used  in  new  and  useful  ways. 

Demonstraticm  and  or  replication  refer 
to  activities  designed  specifically  to  show 
the  method  of  operation  or  applicability 
of  a  research  or  program  model 

How  TO  Apply 

Names  of  individuals  and  organ izuiioiis 
will  be  added  to  maiUng  lists  to  either  or 
both  grants  programs  on  request.  Inqui- 
ries should  be  addressed  to  Research  and 
Evaluation  Division,  Office  of  Child  De- 
velopment. P.O.  Box  1182.  Washington. 
D.C.  20013.  Potential  applicants  should 
specify  whether  the  request  is  related  to 
the  Child  Welfare  or  Child  Abuse  and 
Neglect  Research  and  Demonstration 
Grants  Program. 

Priority  statements  (program  an- 
nouncements! are  disseminated  by  the 
Office  of  Child  Development  to  inform 
the  research  community  of  the  types  of 
projects  the  Agency  is  most  interested  in 
supporting  during  that  fiscal  year.  When 
priorities  for  the  current  fiscal  year  be- 
come available,  they  are  sent  along 
with  an  applicaticm  kit,  deadline  infor- 
matiMi,  and  other  pertinent  materials,  to 
the  organizations  and  individuals  on 
OCD's  mailing  list.  This  information  i.s 
also  published  in  the  Federal  Register. 

OCD  also  supports  a  very  small  num- 
ber of  projects  known  as  "unsolicited" 
projects,  which  while  not  sp)ecifically  re- 
lated to  the  issues  and  projects  identified 
in  tlie  priority  statements,  neverthd'less 
show  promise  of  making  a  substantial 
contribution  to  our  knowledge  regarding 
the  development  and  welfare  of  children, 
as  consistent  with  the  stated  OCD  goals. 

All  applications  must  be  submitted  on 
the  forms  supplied  and  in  the  manner 
prescribed  by  the  Office  of  Child  Develop- 
ment. Failure  to  do  so  might  remove  a 
proposal  from  consideration. 

Review  and  Award  Process 

Completed  and  eligible  grant  applica- 
tions go  through  a  series  of  steps  which 
comprise  the  review  process. 

Advisory  Committee 

Most  proposals  are  reviewed  by  uit-rn- 
bei-s  of  the  Child  and  Family  Develop- 
ment Research  Review  Committee,  a  20- 
member  non-Federal  Advisory  Commit- 
tee composed  of  experts  in  the  fields  of 
child  development  and  child  welfare. 
(Proposals  submitted  by  an  institution 
represented  by  a  member  of  the  Commit- 
tee and  therefore  subject  to  a  possible 
confiict  of  interest  if  reviewed  by  the 
Committee,  will  usually  be  reviewed  by 
a  non-Federal  Ad  Hoc  Committee  repre- 
senting the  same  level  of  professional 
expertise  and  utilizing  tlie  same  evalua- 
tion criteria.) 
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Evaluation  Criteria 


All  proposals  reviewed  by  the  Advisory 
Committee  or  an  Ad  Hoc  Committee  are 
evaluated  at  a  minimum  according  to  the 
f  (blowing  elements : 

1.  Appropriateness  ot  cost  to  the  gov- 
ernment in  view  of  anticipated  results 

2  Qualifications  of  project  personnel 
and  adequacy  of  organizational  facililes 
and  resources 

3  Capability  of  proposed  procedures 
'  scientific  or  otherwise) ,  if  well  executed, 
of  attaining  project  objectives 

4.  Responsiveness  to  priority  state- 
ment, i  e  .  capability  of  achie\ing  specific 
program  objectives  defined  in  program 
announcement. 

Additional  criteria  will  be  used  by  Uie 
Ad\T5or\-  Conmiittee  as  is  appropriate  to 
a  particular  priority  statement.  Tlie  spe- 
cific criteria  will  be  published  as  part  of 
the  priority  statement. 

"Unsolicited"  proposals,  those  which 
are  not  submitted  in  response  to  OCD 
priority  statements,  must  meet  all  tlie 
standards  of  quaUty  of  the  solicited  pro- 
posals They  are  evaluated  on  Items  1-3 
(above  as  well  as  the  following  criteria 

The  research  addresses  problems  of-<X'D 
target  populattons  or  Identlflee  a  new  target 
group  of  concern  to  OCD.  e.g.  learnini;- 
disabled.  Oriental-American. 

Tlie  resc.irch  is  within  ■the  lo!.^-r."»rit'e  goals 
of  OCD 

The  research  is  a  t.ew  approach  lo  a  pro»j- 
lem  or  brings  together  a  new  configumtion 
?">r  ad'ires.-ing  a  problem 

Fl'tidinc.  Decisions 

T'le  Child  and  Family  Development 
Research  Review  Committee  and  Ad  Hoc 
Committees  function  in  an  advison- 
capacity.  They  make  their  recommenda- 
tions in  the  form  of  a  numerical  score 
and  narrative  critique  for  each  proposal 
to  the  Director  of  the  Office  of  Child 
Development,  wlio  makes  the  final  fund-  , 
ins  decisions.  These  decisions  are  based 
upon  the  recommendations  of  the  Com- 
tnittee.  program  priorities,  availability 
of  funds,  and  other  relevant  factors,  such 
as  eqiutable  geographic  distribution  of 
funds,  as  is  mandated  in  the  Child  Abuse 
and  Neglect  Research  and  Demonstra- 
tior.  Graviis  Program 

Notification  of  Decision 

Notification  of  final  decisions  is  mnde 
in  writing  to  the  person  designated  on 
the  application  as  the  official  authorized 
to  obligate  the  applicant  agency.  Appli- 
cants of  approved  projects  will  receive  a 
"Notice  of  Grant  Awarded,"  (NGA),  the 
official  grant  award  document  tliat  noti- 
fies the  grantee  and  others  of  the  award 
of  the  grant,  contains  or  references  all 
terms  and  conditions  of  the  grant,  and 
provides  the  documentary  basis  for  re- 
cordhig  the  obligation  of  Federal  funds 
in  the  Departments  accoimting  system. 

Unsuccessful  supplicants  will  receive  a 
letter  from  the  Office  of  Child  Develop- 
ment which  will  include  an  explanation 
of  the  reasons  for  disapproval  or  Indi- 
cate ttiat  an  explanation  may  be  ob- 
tained upon  request. 
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Post  Award  Management  of  Grants 

L  Acceptance  by  an  agency  of  a  grant 
Indicates  that  the  agency  agrees  to  be 
bound  by  DHEW,  OHD  and  OCD  legisla- 
tion, regulations,  and  policies.  There  are 
several  significant  policy  documents 
which  the  grantee  agency  should  be 
aware  of. 

I.  P^rt  205  of  Title  42  of  the  Code  of 
Federal  Regulations.  (42  CFR  Part  205) 
entitled  "Research  Projects  Relating  to 
Maternal  and  Child  health  Services  and 
Crippled  Cliildren's  Services,  and  Re- 
search or  Demonstration  Projects  relat- 
ing to  Child  Welfare  Services,"  imple- 
ments the  Child  Welfare  Research  and 
Demonstration  Grants  Program  con- 
ducted by  the  OflBce  of  Child  Develop- 
ment imder  section  426  o*  the  Social 
Security  Act. 

3.  Part  1340  of  Title  45  of  the  Code  of 
Federal  Regiilatlons  (45  CFR  Part  1340) , 
entitled  "Child  Abuse  and  Neglect  Pre- 
vention and  Treatment  Program,"  im- 
plements the  research  and  demonstra- 
tion programs  conducted  under  the  Child 
Abuse  Prevention  and  Treatment  Act 
of  1974. 

3.  Part  74  of  Title  45  of  the  Code  of 
Federal  Regulations  (45  CFR  Part  74), 
entitled  "Administration  of  Grants,"  im- 
plements for  all  of  DHEW  a  single  con- 
sl^nt  body  of  swimlnistratlve  rules  and 
contains  uniform  cost  principles  for  all 
of  the  classes  of  grantees  eligible  to  re- 
ceive funds  under  the  Child  Welfare  and 
Child  Abuse  and  Neglect  Research  and 
Dehionstration  Grants  Program.  The 
policies  of  45  CI*R  Part  74  supersedes 
all  policy  in  other  regulations  cited  above 
where  the  policies  in  45  CFR  74  are  not 
consistent  with  these  other  regulations. 

4.  Department  of  Health.  Education, 
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and  Welfare  Staff  Manual — Grants  Ad- 
ministration (DHEW /GAM)  contains 
pdUcles  binding  on  grantees.  It  includes 
farther  guidance  on  the  administrative 
regulations  contained  In  45  CFR  Part  74 
The  GAM  also  contains  additional 
DHEW  policy  which  speaks  to  areas  of 
administrative  activity  not  described  by 
regulation. 

5.  Office  of  Human  Development — 
Grants  Administration  Manual  (OHD/ 
GAM)  reflects  the  DHEW/GAM  and 
discusses  areas  where  governing  policy 
for  OHD  programs  varies  from  standard 
DHEW  policy.  These  variances  are  gen- 
erally due  to  specific  legislative  require- 
ments. 

61  Special  Conditions.  The  OflQce  of 
Child  Development  may  apply  special 
conditions  to  a  grant  prior  to  the  accept- 
ance of  that  grant.  Where  such  condl- 
tiojis  are  Imposed,  they  must  be  met  by 
the  grantee. 

Availability  of  Rules  and  Manuals 

The  regulations  implementing  the  two 
program  authorities,  42  CFR  Part  205 
and  45  CFR  Part  1340  are  available  on 
request  from  the  Office  of  ChUd  Devel- 
opment. Requests  should  be  sent  to  the 
Research  and  Evaluation  Division,  Office 
of  Child  Development,  P.O.  Box  1182, 
Washington,  t).C.^  20013. 

The  OHD/GAM  may  be  obtained  from 
the  Division  of  Grants  and  Contract  Ad- 
ministration, Office  of  Administration 
and  Management,  Office  of  Human  De- 
velopment, HEW  South  Portal  Building, 
Room  345F,  Washington,  D.C.  20013. 

Part  74  of  TlUe  45  of  the  Code  of 
Federal  Regulations  and  the  DHEW/ 
GAM  are  available  for  a  reasonable 
charge  from  the  Superintendent  of  Doc 


urnents.  U.S.  (jovernment  Printing  Of- 
fice, Washington,  D.C.  20402. 

Duration  of  Sitppoht 

The  average  duration  of  support  for  a 
project  is  three  years.  Generally,  when 
more  than  one  year  is-  required  to  reaiize 
the  objectives  of  a  project,  the  grant  Is 
approved  at  the  outset  for  continued 
support  and  the  total  project  period 
indicated  on  the  "Notice  of  Grant 
Awarded."  However,  applications  for  con- 
tinuation of  support  must  be  submitted 
and  approved  annually.  Approval  bf- 
yond  the  first  year  is  dependent  upon 
satisfactory  progress  of  the  project  as 
indicated  in  a  progress  report  and  by  the 
availability  of  funds  as  determined  by 
the  Congressional  appropriation  for  the 
current  fiscal  year. 

Project  Officer 

Each  approved  project  is  assigned  to 
a  staff  member  of  the  Division  of  Re- 
search emd  Evaluation  or  Children's  Bu- 
reau who  serves  as  project  officer.  The 
project  officer  facilitates  the  operation 
of  the  project  in  meeting  its  objectives, 
reviews  applications  for  continuation, 
and  makes  site  visits  and  consults  with 
project  staff  as  is  appropriate.  The  proj- 
ect officer  should  be  consulted  when 
questions  arise. 

(Catalog  of  Federal  Domeetlc  Assistance 
Numbers  13.«J08 — Child  Welfare  Research 
fuad  Demonstration,  13.628 — Cblld  Abuse  Re- 
search and  Demonstration.) 

Dated:  January  19, 1977. 

Stanley  B.  Thomas,  Jr., 
Assistant  Secretary 
for  Human  Development. 

IPR  Doc.77-2283  Piletf  1-25-77:8:45  an:>l 
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DEPARTMENT  OF 
TRANSPORTATION 

Office  of  the  Secretary 

INotlie  No   77   I  1 

INTERNATIONAL  AIR  TRANSPORTATION 
POLICY  STATEMENT  IMPLEMENTATION 
PLAN 

Request  for  Public  Comment 

The  puiTJOse  of  this  notice  is  to  set 
forth  the  Department  of  Transportation 
plan  for  implementing  the  Internation- 
al Air  Transportation  Policy  Statement 
and  to  request  public  comment.  On  Sep- 
tember 8,  1976,  President  Ford  issued  a 
new  Statement  of  International  Air 
Transportation  Policy  of  the  United 
States.  This  statement  explicitly  super- 
seded the  1970  international  aviation 
poMcy  statement.  The  world  of  interna- 
tional aviation  has  changed  substantially 
since  1970,  and  both  the  role  and  the 
philosophy  of  the  United  States  have 
been  challenged.  The  new  policy  reflects 
the  changes  that  have  taken  place  and 
the  present  U.S.  positions. 

The  primary  goal  in  formulating  new 
policy  has  been  £he  interest  of  the  U.S 
consumer  in  having  ^available  both  regu- 
larly scheduled  Wssenger  and  cargo 
services  and  low-cost  charter  service  op- 
tions. Another  m-incipal  concern  is  to 
assure  that  well/managed,  efficient  U.S 
airlines  can  earn  a  reasonable  return  on 
investment. 

The  policies  contained  in  tlie  State- 
ment envision  a  revitalized  U.S.  interna- 
tional aviation  system.  Policies  are  trul.v 
meaningful,  however,  only  when  they  are 
Implemented.  Accordingly,  the  group  of 
government  agencies  and  departments 
which  developed  the  Policy  Statement 
have  listed  the  key  actions,  as  shown  be- 
low, that  need  to  be  applied  in  such 
areas  as  routes  and  competition,  fares 
and  rates,  roles  of  scheduled  and  char- 
ter operations,  excess  capacity,  unfair 
competitive  practices,  and  safety  and 
environmental  considerations.  These  ac- 
tions have  been  organized  under  five 
broad  functions  (actions  before  the  Civil 
Aeronautics  Board,  bilateral  negotia- 
tions, legislative  and  regulatory  changes. 
research  studies  and  projects,  and  coor- 
dination with  air  carriers  and  other  or- 
ganizations ) .  The  lead  agency  i  which  is 
tmderlined)  and  other  agencies  involved 
In  the  implementation  are  listed,  as  well 
as  dates  for  action.  It  is  anticipated  that 
toe  lead  agencies  ultimately  will  develop 
a  more  definitive  treatment  of  the  spe- 
cific issues  and  actions  involved,  as  well 
as  more  precise  timing  for  action.  Ac- 
tions having  a  high  priority  are  desig- 
nated with  an  asterisk. 

There  may  be  other  Ls.sues  wliich  the 
Executive  Branch  of  the  Goveminent 
should  be  addressing,  or  some  of  the 
tentative  positions  may  not  be  the  ap- 
propriate ones.  Thus  the  need  for  com- 
ment and  reactions.  Air  carriers,  air 
travelers,  and  other  interested  parties  are 
invited  to  comment  on  the  implementa- 
tion of  the  Policy  Statement.  Policy  Is  an 
evolving  process,  and  the  evolution  of 
international  aviation  policy  will  depend 
heavily  upon  the  views  .support  and  ef- 
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lorts  of  U.S  airlines,  air  travelers,  and 
tiie  public.  Written  comments  and  re- 
•lue.sts  for  copies  of  the  Statement  of  In- 
terna tional  Air  Transportation  Policy 
should  be  addre.s-sed  to: 

•John  B.  Flyiin,  Director,  Air  Tr.usfH.ruition 
Policy  Staff,  Departmem  ol  Transporta- 
tion, 400  Seventh  Street,  NW,  Room 
10304,  VSTa-shlngton.  D,C  20590  (202-426- 
4428)  1 
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Comments  received  bei^re  Manij  i 
1977,  will  be  considered.  Commenus  re- 
ceived after  March  1,  1977,  will  be  f-on- 
sidered  to  the  extent  practicable 

I.s.sued  in  \Va  ,hin';ton.  DC  t:  -■.,,;- 
0   ■    18.  1977. 

WiLlI-.M  T.  COLEM.^N.  Jr 

Secretary  of  Transportatwv 
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Title  49 — Transportation 


CHAPTER  II— FEDERAL  RAILROAD  AD- 
MINISTRATION, DEPARTMENT  OF 
TRANSPORTATION 

|FRA  Economics  Doc.  5,  Notice  21 

PART  268— REGULATIONS  GOVERNING 
PROPOSED  TRANSACTIONS  SUBMIT- 
TED TO  SECRETARY  OF  TRANSPORTA- 
TION UNDER  SECTION  5(3)  OF  THE 
INTERSTATE  COMMERCE  ACT 

Establishment  of  Part 

The  purpose  of  these  regulations  is  to 
set  forth  the  procedures  to  be  followed  by 
railroads  in  preparing  and  submitting 
T  rnerger  and  consolidation  proposals  to 
the  Administrator  of  the  Federal  Rail- 
road Administration  (the  "Administra- 
tor"; under  section  5(3)  (f)  of  the  Inter- 
state Commerce  Act  <the  "Act"\  49 
U.S.C.  5(3)(f). 

Title  rv  of  the  Railroad  Revitsdizatlon 
and  Regulatory  Reform  Act  of  1976,  as 
amended  (the  "RRRRA").  significantly 
reformed  the  merger  and  consolidation 
procedural  provisions  of  the  Interstate 
Commerce  Act  (the  "Act") .  The  existing 
procedural  provisions  contained  In  sec- 
tion 5(2)  of  the  Act  were  streamlined  by 
section  402  of  the  RRRRA,  and  a  new 
expedited  consolidation  pr<x;edure  was 
established  in  section  403,  which  added 
a  new  paragraph  (3)  to  section  5  of 
the  Act.  The  Secretary  of  Transporta- 
tion (the  "Secretary")  has  delegated  his 
powers  and  duties  under  section  403  of 
the  RRRRA  to  the  Administrator. 

Common  carriers  by  railroad  desiring 
to  use  the  expedited  procedure  may  pro- 
pose a  transaction  to  the  Commission  if, 
not  less  than  six  months  prior  to  such 
submission,  they  submit  the  proposed 
traiisactlon  to  the  Administrator  for 
evalutlon.  New  sections  5(3)  (a)  and  (f ) 
of  the  Act  authorize  common  carriers 
by  railroad  In  the  period  prior  to  Decem-j 
ber  31.  1981,  to  submit  to  the  Adminis- 
trator for  his  evaluation,  proposals  for 
a  railroad  merger,  consolidation,  unifica- 
tion or  coordination  project,  joint  use  of 
tracks  or  other  facilities,  or  acquisition 
or  sale  of  assets  (hereinafter  collectively 
referred  to  as  "consolidation") . 

Section  5(3)  of  the  Act  also  permits 
the  Administrator  to  propose  a  transac- 
tion to  the  Commission,  with  the  consent 
of  the  railroads  which  are  parties  to  the 
transaction.  These  regulations  only  apply 
to  those  proposals  being  made  by  rail- 
roads to  the  Commission.  The  Adminis- 
trator anticipates  promulgating  a  policy 
statement  concerning  proposals  which  he 
may  Initiate  under  section  5(3),  when 
the  Secretary  Issues  his  report  setting 
forth  the  results  of  his  comprehensive 
study  of  the  rail  system,  prepared  pur- 
suant to  section   901   of   the   RRRRA. 

Proposed  regulations  governing  the 
procedures  to  be  used  by  railroads  in  sub- 
mitting consolidation  proposals  to  the 
Administrator  under  section  5(3>  (f )  of 
the  Act,  were  published  in  the  Fxderal 
RzciSTER  on  October  13,  1976  (41  PR 
44954).  Interested  parties  were  Invited 
to  submit  on  or  before  November  12, 
lt7«,  their  written  data,  views,  or  com- 
ments on  the  proposed  regulations.  The 
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period  for  comments  was  extended  to 
November  26,  1976,  at  the  request  of 
the  American  Association  of  Railroads 
(the"AAR")  (41  PR  50303). 

Several  comments  were  filed  In  re- 
sponse to  the  proposed  regulations,  and 
each  was  given  due  consideration  by  the 
Federal  Railroad  Administration  (the 
"FRA").  As  a  result  of  these  comments, 
numerous  significant  changes  have  been 
made  in  both  the  format  and  substan- 
tive requirements  of  the  regulations. 
These  regulations  are  intended  to  be 
responsive  to  the  comments  received. 
They  are  designed  to  encourage  utiliza- 
tion by  the  railroads  of  the  sect  ion  5 1 3 ) 
consolidation  procedure,  while  at  the 
same  time  permitting  the  FRA  to  carry 
out  its  statutory  responsibilities.  Because 
these  regulations  represent  a  consider- 
able restructuring  and  streamlining  of 
the  proposed  regulations,  the  FRA  will 
consider  petitions  for  reconsideration 
from  interested  parties  who  believe  there 
are  significant  problems  with  these  final 
regulations.  Such  petitions  should  be 
filed  In  accordance  with  the  new  pro- 
visions of  49  CFR  211.29  (41  FR  54181 
(1976' », 

PuBLi'-  Comments  and  Revisions  to  the 
Regulations 

The  public  comments  received  in  re- 
sponse to  the  publication  of  the  proposed 
regulations  related  to  the  following  gen- 
eral areas:  (a)  The  role  of  the  Adminis- 
trator In  the  expedited  merger  procedure, 
and  the  amount  and  extent  of  data  re- 
quired to  be  submitted  to  the  Adminis- 
trator: (b)  Informal  public  hearings; 
aad  (c)  Availability  to  States  of  the  data 
submitted  to  the  Administrator.  Each  of 
these  areas  is  discussed  below. 

•  A.  the  role  of  the  administrator  and  thk 
data  required  to  be  submitted 

1.  Information  required  to  be  sub' 
mitted.  The  AAR  contended  that  the  Ad- 
ministrator's study  and  evaluation  of  « 
proposed  transaction  comes  at  a  fairly 
early  stage  in  the  total  review  process, 
that  his  role  Is  confined  at  this  stage  to 
a  study  and  evaluation  of  the  nine 
enumerated  areas  set  forth  in  section  3 
(3)  (f)  (Iv)  and  that  he  should,  there- 
fore, restrict  his  requests  for  data  to  the 
nine  statutory  concerns. 

Section  5(3)  (f )  (iv)  provides  that  each 
proposed  transaction  shall  be  studle(l 
with  respect  to: 

(a)  The  needs  of  rail  transportation 
in  the  geographical  area  affected; 

(b)  Tlie  effect  of  the  proposed  trans- 
action on  the  retention  and  promotion  of 
competition  In  the  provision  of  ran  amd 
other  transportation  services  in  the  geo- 
graphical area  affected; 

(c)  The  environmental  Impact  of  such 
proposed  transaction  and  of  alternative 
choices  of  action; 

(d)  The  effect  of  such  proposed  trans- 
action on  employment; 

(e)  The  cost  of  rehabilitation  and 
modernization  of  track,  equipment,  and 
otfaer  facilities,  with  a  comparison  of  the 
potential  savings  or  losses  from  other 
possible-choices  of  action; 


FEDERAL  tECIST^R,   VOL.    47,    NO.    1 7— WEDNESDAY,   JANUARY   26,    1977 


tf^  The  rationalization  of  the  rail 
system; 

(g)    'nie    impact    of    such    proposed 
transaction  on  shippers,  consumers,  and  ^ 
railroad  employees; 

(h)  The  effect  of  such  proposed  trans- 
action on  communities  in  the  geograph- 
ical areas  affected  and  on  the  geograph- 
ical areas  contiguous  to  such  areas;  and 

(i)  Whether  such  proposed  transac- 
tion will  improve  rail  service. 

The  AAR  suggested  that  the  Admini^- 
trator'should  require  only  an  abbreviated 
draft  of  the  applicant's  ultimate  con- 
solidation application  to  the  Interstate 
Commerce  Commission  (the  "Commis- 
sion"). However,  simply  submitting  an 
abbreviated  draft  of  the  formal  con- 
solidation application,  as  suggested  by 
the  AAR,  would  not  provide  the  Admin- 
istrator with  Information  sufficient  to 
make  the  nine  statutory  studies  and  to 
perform  his  other  statutory  duties.  The 
Administrator  has  evaluated  the  AAR's 
comment,  and  agrees  that  the  statutorily 
mandated  analysis  is  based  on  the  nine 
enumerated  areas,  and  is  not  identical 
to  the  Commission's  responsibilities 
imder  section  5(3)  of  the  Act.  In  order 
to  fulfill  affirmatively  his  responsibilities, 
the  Administrator  believes  a  compromise 
between  the  AAR's  proposal  and  our  own 
originally  proposed  regulations  is  appro- 
priate. The  revised  requirements  are  re- 
sponsive to  the  AAR  comments:  They 
clearly  focus  on  the  nine  statutory  con- 
cerns, and  are  less  cumbersome,  better 
organized,  and,  we  believe,  within  the 
capability  of  railroads  to  comply  witli. 

2.  Conforming  subm,isslon  begins  six 
month  period.  The  regulations  provide 
that  the  Administrator  reserves  the  right 
to  reject  those  submissions  which  do 
not  conform  to  the  required  form,  con- 
tent, and  documentation,  and  that  only 
a  submission  conforming  to  these  re- 
quirements shall  be  considered  a  filing 
for  the  purpose  of  computation  of  the 
time  period  prescribed  in  section  5(3)  of 
the  Act.  The  AAR  questioned  whether 
the  FRA  had  authority  to  delay  the 
start  of  the  six  month  period  until  a 
submission  conformed  to  the  require- 
ments of  the  regulations. 

The  authority  of  the  Administrator 
to  promulgate  such  a  provision  derives 
from  his  mandate  and  obligation  under 
section  5(3)  ff)  of  the  Act  to  evaluate 
and  study  all  proposed  transactions  sub- 
mitted to  him.  The  Administrator  must 
anticipate  that  he  will  be  restricted  to 
a  six-month  period  within  which  to  per- 
form all  of  his  responsibilities  imder  sec- 
tion 5(3)  (f)  of  the  Act.  He  must  be 
assured  of  receiving  a  complete  submis- 
sion in  order  to  d)  publish  a  summary 
and  detaUed  account  of  the  proposed 
transaction,  (2)  prepare  meaningful 
studies  of  the  nine  areas  enumerated  in 
section  5(3)(f)(ly),  (3)  submit  a  re- 
port to  the  Commission  setting  forth  the 
results  of  each  study  within  ten  (10) 
days  after  an  application  Is  submitted 
to  the  Commission,  and  (4)  submit  the 
views  of  the  Secretary  with  respect  to 
the  effect  of  the  proposed  transaction  on 
the  national  transportation  policy,  as 
enunciated  by  the  Secretary. 
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3.  The  order  in  which  infonnation  i^ 
required  to  be  submitted.  Subparts  A 
and  C  of  these  regulations  are,  for  the 
most  part,  the  same  provisions  as  those 
proposed.  Subpart  B  represents  a  com- 
plete reworking  of  the  provisions  relat- 
ing to  information  required  to  be  sub- 
mitted to  the  Administrator.  Subpart 
B  delineates  the  information  required 
to  be  submitted  to  the  Administrator 
along  the  lines  of  the  studies  and  sum- 
mary required  by  section  5'3i  of  tlv^ 
Act. 

Subpart  B  requests  the  informatioi: 
required  to  be  submitted  to  the  Ad- 
ministrator in  an  order  different  from 
that  foimd  in  section  5(3>  (f  >  (iv*  of  the 
Act.  The  nine  factors  are  set  up  so  that 
the  explicit  information  gathered  and 
findings  made  for  the  first  six.  §§  268.19 
through  268.29  will  lead  to  general  sum- 
mations in  the  last  three.  §§  268.31 
through  268.35.  The  first  six  factors  deal 
with  specific  concerns  that  are  highly 
interactive  and  provide  the  foundation 
for  the  final  three  factors,  which  are 
intended  to  provide  quantitative  summa- 
tions. 

4.  Minimum  information  required,  and 
additional  information.  Section  268.13 
clearly  states  that  the  requirements  of 
subpart  B  are  the  minimum  require- 
ments: a  filing  of  data  with  the  Admin- 
istrator is  not  effective,  and.  tlierefore. 
the  six  (6)  month  period  referenced  in 
section  5(3)  (b)  (11)  does  not  begin,  un- 
less these  minimum  requirements  are 
met,  waived  or  modified.  The  FRA  is 
cognizant  that  numerous  kinds  of  trans- 
actions are  covered  by  section  5(3) ,  and 
that  not  all  information  required  by 
5  §  268.19  through  268.35  apphes  to  every 
transaction  that  can  be  proposed,  nor 
can  all  of  the  information  required  by 
|§  268.19  through  268.35  always  be  pro- 
vided by  the  submitting  parties.  Section 
268.41  provides  a  mechanism  by  which 
an  appUcant  may  request  that  the  Ad- 
ministrator waive  or  modify  any  re- 
quirement. On  the  other  hand,  occsisions 
may  also  arise  where  the  submission  of 
additional  information  may  be  deemed 
necessary  by  the  Administi-ator.  Section 
268.37  provides  that  the  Administrator 
may  require  submission  of  such  addi- 
tional information  as  he  may  deem 
necessary. 

Insofar  as  an  applicant  seeks  the  ac- 
tive support  of  the  Secretary  in  promot- 
ing the  proposed  transaction  at  the 
Commission  (rather  than  providing  data 
sufficient  to  allow  the  Administrator  to 
comply  only  with  the  narrow  require- 
ments of  the  Act) ,  additional  informa- 
tion and  data  may  be  needed.  Appli- 
cants wishing  such  support  should  note 
?  268.9  of  these  regulations  which  pro- 
vides that  any  information  submitted 
which  exceeds  that  required  by  this  part, 
referred  to  as  supplemental  submissions, 
may  be  made  by  any  applicant  at  the 
time  of  its  Initial  submission,  or  at  a 
later  date.  The  Administrator  encour- 
ages the  use  erf  supidemental  submis- 
sions. The  more  the  Initial  and  supple- 
mental submtesloQS,  taicen  sts  a  whole, 
resemble  the  ain>Ucstion  required  l^  the 
Commission,    ttie   more   comprehensive 


the  Administrator's  report  under  sec- 
tion 5(3)  (v)  can  be.  IX  the  applicant 
wants  the  Administrator  to  consider  any 
supplemental  submissions  filed  after  ttie 
inltiSLl  submission  in  znaking  his  study 
of  the  nine  statutory  fiactors,  then  §  268.9 
provides  for  the  applicant  and  the  Ad- 
ministrator to  agree  on  a  date  on  which 
the  applicant  will  file  his  application 
with  the  Commission  to  enable  the  Ad- 
ministrator to  complete  his  report  prior 
to  that  date. 

5.  Terminology.  The  terminology  used 
in  the  proposed  regulations  has  been 
changed  so  that  it  is  clear  that  the  Ad- 
ministrator does  not  require  submission 
of  the  full  application  ultimately  sub- 
mitted to  the  Commission.  The  term 
"submission"  is  used  to  describe  the 
data  required  to  be  filed  with  the  Ad- 
ministrator, and  the  definition  of  'ap- 
plication" has  been  amended  to  refer  to 
the  data  format  required  by  the  Com- 
mission. The  term  "applicant"  is  defined 
to  refer  to  any  railroad  or  railroads  sub- 
mitting a  consolidation  proposal  for 
evaluation  by  the  Administrator  and  all 
railroads  with  properties  directly  in- 
volved in  the  proposed  transaction. 

6.  Intent  of  regulations.  The  National 
Industrial  Traffic  League  filed  com- 
ments stating  that,  as  a  matter  of  gen- 
eral policy,  it  supported  the  adoption  of 
appropriate  procedures  to  expedite  the 
handling  of  railroad  consolidations.  The 
Administrator  believes  that  these  revised 
regulations  meet  the  League's  desire  to 
have  voluntary  consolidations  between 
rail  carriers  that  will  strengthen  the 
transportation  industry',  produce  im- 
proved service,  establish  or  continue 
adequate  competiticm  in  transportation 
service,  and  be  consistent  with  the  long- 
range  public  interest  in  the  mainte- 
nance of  an  adequate  common  carrier 
system. 

B.     INFORMAL     PUBLIC     HEARINGS 

Section  268.11  provides  that  there  will 
be  informal  public  hearings  concernmg 
all  material  submitted  to  the  Adminis- 
trator. The  AAR  suggested  that  the  final 
regulations  should  contain  a  basic  out- 
line for  participation  at  the  informal 
hearings,  in  order  to  obtain  meaningful 
comments  given  the  short  time  allotted 
for  the  FRA  evaluation  process.  The  Ad- 
ministrator finds  the  comment  to  be  a 
good  one,  but  would  prefer  to  provide 
such  a  basic  outline  in  the  notice  for 
each  informal  hearing.  This  would  af- 
ford the  type  of  flexibility  which  is  nec- 
essary to  accommodate  the  hearing  pro- 
cedure to  the  nature  of  each  proposed 
transaction,  and  which  is  implied  by  the 
informahty  of  the  hearing  requirement. 

C.  AVAILABILITY  OF  SUBMISSIONS  TO 
STATES 

The  New  York  State  Department  of 
Transportation  recommended  that  the 
States  receive  copies  of  the  submissions 
filed  with  the  FRA  in  order  to  allow 
them  to  participwite  in  the  public  hear- 
ings and  to  assess  the  eCfect  of  a  ih"o- 
posed  consolidation  on  the  State's  econ- 
omy and  transportation  network. 


Tlie  Administrator  wtlcomes  New 
York  State's  suggestion,  and  is  eager  to 
benefit  from  any  designated  State 
agency's  comments  concerning  the  im- 
pact of  the  proposed  transaction  on  tlie 
State's  economy,  transportation  system, 
communities  generally,  employment,  en- 
vironment, and  rail  assistance  program.'; 
Section  268.7(di  requires  each  applicant 
t<t  make  a  copy  of  its  submission  to  FTIA 
available  to  any  State  Department  of 
Ti-ansportation  or  de-signated  State 
agency  of  any  State  in  which  an>'  part 
of  the  rrdl  facilities  of  the  railroads  in- 
volved in  proDosed  transaction  is  situ- 
ated. 

Tiie  pruvi.sion  requiies  tlie  State 
agency  to  request  a  copy  of  the  submis- 
sion from  the  applicant,  rather  than  re- 
quiring each  applicant  to  automatically 
file  a  copy  with  each  affected  State,  in 
order  to  avoid  requiring  the  applicant  to 
duplicate  and  mall  copies  of  its  submis- 
sion to  State  agencies  that  are  not  in- 
terested in  studying  the  entire  consoli- 
dation proposal,  (jovernors  of  all  States 
in  which  any  part  of  the  properties  of 
railroads  involved  in  the  proposed  trans- 
action are  situated,  receive  notice  of  the 
filing  of  the  submission,  pursuant  to  sec- 
tion 5i3)  (fXiii  of  the  Act.  A  siunmary 
and  a  detailed  account  of  the  contents 
of  the  proposed  transaction  will  be  pub- 
lished in  the  Federal  Register,  pursuant 
to  section  5(3)  if)  d)  of  the  Act. 

Inflationary  Impact  Analysis.  The  Ad- 
ministrator has  determined  that  the  is- 
suance of  these  regulations  is  not  a  ma- 
jor proposal  under  Executive  Order 
2050.4.  February  2.  1976.  requiring  an  in- 
flationary impact  evaluation 

Improved  Analysis  and  Review  of 
Regulations.  The  Administrator  has 
evaluated  the  adoption  of  these  regula- 
tions in  accordance  with  the  policies  of 
the  Department  of  Transportation 
wiiicli  were  stated  in  the  public  notice 
published  on  April  16.  1976.  in  the  Fed- 
eral Register  <41  P.R.  16200*.  In  re- 
sponse to  the  pubhc  comments  received 
the  regulations  have  been  drafted  to 
elmiinate.  to  a  substantial  degree,  tlie 
amount  of  documentation  required  of 
applicants.  The  revised  requirements 
clearly  focus  on  the  nine  statutory  con- 
cerns, and  are  less  cumbersome,  better 
organized,  and  within  the  capability  of 
railroads  to  produce.  The  preparation  of 
the  required  data  will  assist  apphcant.s 
in  their  preparation  of  formal  applicn- 
tions  to  the  Commission,  and  will  assist 
them  and  other  Interested  parties  in 
providing  information  to  the  Commi- 
sion  regarding  factors  which  the  C«n- 
mission  must  consider  in  determining 
whether  to  approve  the  proposed  trans- 
action. 

Tlieiefoie.  the  Administrator  has  de- 
termined that  the  adoption  of  this  regu- 
lation will  have  such  a  minimal  cost  im- 
pact on  the  private  sector,  consumers. 
Federal,  state,  and  local  governments 
that  an  evaluation  of  the  effects  of  this 
regulation  is  not  warranted. 

In  consideration  oi  the  foregoing.  49 
CFR  Chapter  n  is  amended  by  adding  a 
new  Part  268  to  read  as  follows: 
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Subpart  A — General  Provisions 
Sec. 

aee.l       Applicability 
a08.3       DeilMltloD» 
ae8.6       BllglbUlty. 

088.7      Piling  procedure;  notice  of  filing. 
388.9      Supplemental  submlaslonB;  time  ex- 
tension. 
388.11     Informal  public  bearings. 

Subpart  B — Contents  of  Submlaslons 

388.13  Form  and  content  oi  conaolidatlon 
submlaelon. 

368.15     Front  covers. 

388.17  Introductory  statement,  summary  ol 
proposed  transactlou,  and  map  of 
applicant. 

368.19    Needs  of  rail  transportation. 

368.21  Retentlou  and  promotion  of  competi- 
tion. 

368.23    Rationalization  of  rail  system. 

268.25  Cost  of  rehabUitatlon  and  moderni- 
sation compared  to  alternative 
cbolces. 

368.27  Impact  on  shippers,  consumers,  and 
railroad  employees. 

368.29     Effect  on  communities. 

368.31     Improvement  of  rail  service 

368^3     Kffect  on  employment. 

368.86    Environmental  Impact. 

368.37  Administrator's  request  tor  adril- 
tlonal  Information. 

Subpart  C — Miscallaneou*  Provisions 

268.39     Access  to  information. 

268.41     Waivers  and  modifications  ~ 

AtrrHoaiTY:  Sec.  5<3)  Interstate  Commerce 
Act.  49  i;.B.C.  6(3)  (f);  Department  of  Trans- 
portation Act,  49  U.S.C.  1661  et  seq.,  Regula- 
ttona  of  the  Office  of  the  Secretary  of  Trans- 
portation, 49  CFR  I.49(u). 

Subpart  A— €ieneral  Provisions 

^   8  268.1      Applicability. 

This  part  prescribefi  the  guldehnes  and 
procedures  governing  merger  and  con- 
aolidatlon proposals  submitted  to  the 
I^ederal  Railroad  Administrator  for  eval- 
ubitlon  pursuant  to  section  5<3)«f)  of 
the  Interstate  Coninierce  Ait  49  US.C. 
5(3) (f). 

8  268.3     Defiiiiiioii!*. 

Ab  used  In  this  part. 

(a)  "Act"  means  the  inteistato  Com- 
merce Act,  49  UJ3.C.  1  et  seq. 

<b)  "Administrator"  means  the  Fed- 
eral Rallrocul  Administrator,  or  the  des- 
Iflrnee  of  the  Administrator. 

(c)  "Applicant"  means  any  railroad  or 
raibxMids  submitting  a  merger  or  con- 
Kdldatlim  propo6al  for  evaluation  by  the 
Administrator  pursuant  to  this  part,  and 
an  ooipmon  carriers  by  railroad  subject 
to  Part  I  of  the  Act  with  properties  di- 
rectly Involved  in  the  proposed  transac- 
tion. 
->  (d)  "Application"  means  the  form  in 

I  Ly  which  the  Interstate  Commerce  Commis- 

sion re<iulres  the  proposed  transacUcm  to 
be  submitted  to  it,  following  evaluation 
and  study  of  the  proposal  by  tlie  Admin- 
istrator. 

(e)  "Commission"  means  the  Inter- 
state Commerce  Commission. 

(f)  "Ccmsolldation"  means  all  trans- 
actions subject  to  section  5(3)  of  the 
Act.  Including  merger,  consolidation, 
unification  or  coordination  project  (a« 
described  In  section  6(c)  of  the  Depart- 
ment of  Transportation  Act) .  Joint  use 
of  tracks  or  other  facilities,  or  acqulsl- 
tkm  or  sale  of  assets,  which  Involve  any 


cammon  carrier  by  railroad  subject  to 
Fbrt  I  of  the  Act. 

(g)  "Including"  means  including  but 
not  limited  to. 

(h)  "Railroad"  means  a  common  car- 
rier by  railroad  as  defined  in  section  1(3.) 
of  Part  I  of  the  Act. 

(1)  "RRRRA"  means  the  Railroad 
Revitallzatlon  and  Regulatory  Reform 
Act  of  1976,  Pub.  L.  94-210,  as  amended. 

(j)  "Secretary"  means  the  Secretary 
of  the  Department  of  Transportation. 

(k)  "Submission"  means  the  form 
and  content  in  which  data  concerning 
the  proposed  transaction  is  to  be  sub- 
mitted to,  the  Administrator  for  evalu- 
ation and  study,  as  set  forth  in  this  part 

§  268.5     EligibUiiy. 

Any  railroad  may,  in  the  period  prior 
to  December  31,  1981,  submit  to  the  Ad- 
ministrator a  consolidation  proposal  for 
evaluation  pursuant  to  this  part.  , 

§  268.7      Filing  Prwcdur*-.  I 

(a)  Each  submission  shall  bear  the 
date  of  execution,  be  signed  by  or  on  be- 
half of  the  applicant,  and  shall  bear  the 
corporate  seal  in  the  case  of  an  applicant 
which  is  a  corporation.  Execution  shall 
be  by  all  partners  if  a  partnership,  un- 
less satisfactory  evidence  is  furnished 
of  the  authority  of  a  partner  to  bind  the 
partnership,  or  if  a  corporation,  an  asso- 
ciation or  other  similar  form  of  organi- 
zation, by  its  president  or  other  executive 
cfficer  having  knowledge  of  the  matters 
therein  set  forth.  Persons  signing  the 
submission  on  behalf  of  the  applicant 
shall  also  sign  a  certificate  in  form  as 
fbllows : 

lertififh      iljat 

(Name  of  ofRclal)  i 

(lie)    (she)    is  the -  J. 

(Title  of  official) 

of  the . .  authoriaed 

(Name  of  applicant) 
on  the  part  of  Uie  applicant  to  sii^n  av.d  file 
vltli    the    Administrator    this    nubmis-slon; 
laiat  (he)    (she)  has  carefully  examined  all 
of  the  statements  contained  in  such  siibmi.s- 

sJon  relating  to  the  aforesaid      

(Name  of 

;    that    (he)    (she)    ha.-<  knowl- 

«^pl  leant) 
edge  of  the  matters  set  forth  therein  and 
that  all  such  statements  made  and  matters 
•et  foi'th  therein  are  true  and  correct  to  the 
best  of  (his)  (her)  knowledge.  Information, 
and  belief. 

(Name  of  official i 


(Date) 

(b)  The  original  submission  and  siip- 
poirtlng  papers.  Including  any  data 
deemed  relevant  by  the  applicant  which 
Are  not  specifically  requested  by  this 
part,  and  ten  copies  thereof  for  the  vse 
of  the  Administrator  shall  be  filed  with 
the  Associate  Administrator  for  PoUcy 
and  Program  Development  of  the  Fed- 
eral Railroad  Administration,  400  Sev- 
enth Street,  S.W..  Washington,  D.C. 
20590.  Each  copy  shall  bear  the  dates  and 
signatures  that  appear  in  the  original 
and  shall  be  complete  in  itself,  excepi  to 
the  extent  otherwise  provided  In  ttils 
part,  but  the  signature  on  the  capiets  may 
be  stamped  or  typed. 


I V  ■  Each  applicant  shall  file  a  copy  of 
the  submLssion  with  each  regional  office 
of  the  Federal  Railroad  Administration 
responsible  for  the  area(s)  affected  by 
the  proposed  transaction.  The  five  re- 
gional ofiBces,  with  their  locations,  are: 

Eastern  Region,  Independence  Bldg.,  Room 
1020,  434  Walnut  Street,  Philadelphia,  Pa 
19106. 
Southern  Region,  Suite  ai6B,  1668  WUllng- 

ham  I>rlve,  College  Park,  Georgia  30337. 
Central  Region,  836  S.  Clark  St.,  Room  210. 

Chicago,  minoLs  60606. 
Southwest  Region,  Room  1 1 A334,  Federal  Of- 
fice   Building,    819    Taylor    Street,    Fort 
Worth,  Texas  76102. 
Western  Region,  No.  2  Embarcadero  Center. 
Suite  630,  San  Francisco,  Caltfomia  94111. 
id)  Each  applicant  shall  make  avail- 
able to  any  state  Department  of  Trans- 
portation or  similar  state  agency  of  any 
.state  in  which  any  rail  f  SMsUlties  of  appli- 
cant are  located,  a  copy  of  its  submission 
under  this  part  upon  request  by  such 
agency. 

(e)  Each  applicant  shall  retain  a  copy 
of  its  submission,  and  shall  make  the 
submission  available  for  public  inspec- 
tion in  a  reasonable  manner  at  the  execu- 
tive offices  of  the  applicant. 

<f)  The  applicant  shaU  submit  such 
additional  information  to  support  its 
submission  as  the  Administrator  may  re- 
quest. 

<g)  The  Administrator  reserves  the 
right  to  reject  those  submissions  which 
do  not  conform  to  the  regulations  pre- 
scribed herein  regarding  the  form, 
content  and  documentation.  Upon  the 
filing  of  a  submission,  the  Administrator 
will  review  the  submission  and  determine 
whether  it  conforms  with  all  applicable 
regulations.  If  the  submission  Is  Incom- 
plete, or  otherwise  defective,  the  Ad- 
ministrator may  re.lect  said  submission 
by  written  notice  to  the  apidlcant,  speci- 
fying the  reasons  for  the  rejection, 
within  30  days  from  the  date  of  filing  of 
the  submission.  Thereafter  a  revised  sub- 
mission may  be  submitted,  and  the  Ad- 
ministrator will  determine  whether  the 
resubmitted  submission  conforms  with 
all  prescribed  regulations.  The  resubmis- 
sion or  refiling  of  a  submission  shall  be 
considered  a  de  novo  filing  for  the  pur- 
pose of  computation  of  the  time  period 
prescribed  in  section  5(3)  of  the  Act,  pro- 
vided that  such  resubmitted  submission 
is  deemed  complete. 

§  268.9      .SuppleiiK'iilal  •vuhitiisKion*.;  liiitt- 
oxtMision. 

la'  Sections  268.15  through  268.37  in- 
clusive set  forth  the  minimum  data  re- 
quirements, subject  to  modification  or 
waiver,  for  filing  an  effective  submission 
under  this  part.  Supplemental  informa- 
tion may  be  filed  along  with  the  initial 
submission,  or  at  a  later  time.  AppUcants 
are  urged  to  make  their  supplemental 
submissions  as  similar  In  form  and  con- 
ieai  to  the  anticipated  application  to  the 
Commission  as  is  reasonably  possible. 
The  Admhiistrator  will  use  any  supple- 
mental information  submitted  in  prepar- 
ing his  report  for  the  Commission.  To 
the  extent  that  the  supplemental  sub- 
missions correspond  to  the  filing  require- 
ments estiUbUshed  by  the  Ccnunlsslon  for 
section  5(3)  siH)Ucatlons.  the  Adminis- 


trator will  be  aUe  to  I'f*-'^^^  to  a 
greater  degree  OB  tbe  merltaW  tbe  entire 
proposed  transaction. 

(b)  If  an  applicaok  decides  io  make  a 
supidemNital  submission  to  the  Admin- 
istrator and  wishes  the  subadBstoa  to  be 
considered  by  the  Administrator  in  his 
findings  pursuant  to  section  5(3)  (f)  (Iv) 
and  (V)  of  the  Act.  theo  the  aiH^icant 
and  the  Administratw  will  reach  agree- 
ment on  the  date  on  which  the  applicant 
will  file  his  application  with  the  Com- 
mission. This  proviskn  is  desigied  to 
afford  the  Administrator  suGBcimt  addi- 
ti<Mial  time  to  study  the  supplemental 
submission,  to  cMiduot  any  necessarj' 
puUic  hearings,  and  to  prepare  his 
report. 

§  268.11      Informal  ptiMtr  hearing»i. 

(a)  Informal  public  hearings  will  be 
conducted  with  respect  to  all  submis- 
sions, and  may  be  held  with  respect  to 
any  supplemental  submissions  made  pur- 
suant to  :  268.9. 

(b)  Notice  of  all  informal  public  hear- 
ings, together  with  a  basic  outline  for 
participation  at  the  Informal  hearing, 
will  be  published  in  the  F^eixekal  Regis- 
ter at  least  15  days  prior  to  each  hearing. 

Subpart  B — Contents  of  Submissions 

§  268.13  Forin  and  content  of  consoli- 
dation submisdions. 

Each  submission  shall  contain  in  the 
order  indicated  and  identified  by  refer- 
ence to  heading  and  section  niunbers. 
the  information  ivquired  by  §{  268.15 
through  268.35.  In  the  event  that  full  re- 
sponses to  the  information  requirement 
of  one  section  in  Subpart  B  are  contained 
elsewhere  in  the  submissloa.  the  resptmse 
should  reference  the  pcHtion  of  the  sub- 
mission where  the  requested  informatiCHi 
is  contained. 

§  268.15     Front  rovers. 

(a)  The  front  cover  shall  list — 

(1)  The  full  and  correct  name  of  the 
applicant; 

(2)  The  nature  of  the  transiu;tion 
(e.g.,  merger,  control,  coordination  proj- 
ect, trackage  rights,  etc.) :  and 

(3)  If  a  consolidation  or  mergfer  is 
proposed,  the  proposed  name  of  the  re- 
sulting company. 

(b)  An  inside  front  cover  listing — 

( 1 )  The  business  address  of  the  appU- 
cant  (street  and  number,  city,  county, 
state  and  zip  code) ; 

(2)  The  name,  title,  business  address 
and  t^ephone  number  of  the  officer  or 
offices  to  whom  correspondoioe  with  re- 
spect to  the  submission  should  be  ad- 
dressed; Eind 

(3) .  The  name,  business  address  and 
T^one  number  of  the  appiUcant's 
attorney. 

§  268.17  Introductory  statement,  num- 
mary of  propesed  tran»artion.  and 
map  of  apfrficant. 

Each  submission  shaU  contain — 
(a)  A  section,  written  tn  a  narrative 
form,  entitled  "Introductory  Statement", 
describing  applicant  and  indodlng  the 
following  information  concerning  appli- 
cant: 


(1)  Whether  applicant  is  an  Individual, 
firm,  partnership,  corporatloa.  company. 
Hssoclatlnn.  Joint  stock  company,  trustee, 
receiver,  assignee,  or  oth^  personal  rep- 
resentative, and  trade  name  or  style,  if 
any,  under  which  applicant  is  doing  busi- 
ness; 

(2)  Depending  upon  whether  the  ap- 
phcant  is  a  corporation,  partnership,  or 
other  form  of  organization  or  entity,  the 
date  and  place  of  incorporation,  of  part- 
nership formation,  of  (x-ganization.  or 
the  name  and  address  of  the  court,  if 
any,  under  direction  of  which  applicant 
is  acting,  as  applicable. 

(3>  Whether  applicant  is  a  railroad 
subject  to  Part  I  of  the  Act; 

(4>  If  appUcant  is  not  a  railroad,  the 
type  of  business  in  which  it  is  engaged, 
the  length  of  time  so  engaged,  and  par- 
ticulars of  its  present  activities  which  are 
or  may  be  related  to  transportation  sub- 
ject to  the  Act: 

(5)  Whether  applicant  or  any  subsid- 
iary' is  affiliated  with  a  motor  or  water 
carrier  subject  to  the  Act;  also  the  fol- 
lowing information  with  respect-to  rail, 
motor  or  water  operations,  where  appli- 
cable: The  date  of  the  certificate,  permit, 
or  temporary  authority;  and -the  num- 
ber of  the  Commission's  docket  assigned 
to  the  appbcation  upon  which  such  cer- 
tificate, permit,  or  temporai-y  authority 
was  issued  or  granted;  or  if  application 
to  engage  in  interstate  or  foreign  com- 
merce has  been  made  but  is  still  pending, 
the  date  of  the  application  and  the  docket 
number 

(6)  Whether  applicant  is  controlled  by 
any  other  corporation  or  corporations, 
and,  if  so,  the  name(s)  of  the  contrcrfling 
corporation (s ) ,  the  form  of  control, 
whether  sole  or  joint,  direct  or  indirect. 
and  its  extent; 

(7)  The  measure  of  c(mtrol  or  owner- 
ship, if  any,  now  exercised  by  applicant 
over  any  other  railroad  subject  to  the 
Act,  or  over  the  properties  of  such  rail- 
road; 

(8)  Whether  there  are  any  inter- 
corporate relationships,  not  disclosed  in 
responses  to  prior  instructions,  throu^ 
holding  companies,  ownership  of  securi- 
ties, or  otherwise,  direct  or  indirect 
between  applicant  and  any  railroad  or 
person  affiliated  with  applicant  and  any 
railroad  or  person  affiliated  with  any 
railroad,  at  the  time  of  making  the  ap- 
plication; if  so,  the  nature  and  extent  of 
such  relationship;  and,  if  applicant  owns 
securities  of  a  railroad  corporation  or 
corporations  subject  to  the  Act,  the  name 
of  the  corporation,  a  description  of  se- 
curities, the  par  value  of  each  class  of 
securities  held,  and  the  percentage  of 
total  ownership. 

(b)  The  submission  shall  also  contain 
a  narrative  summary  including — 

(DA  description  of  the  general  nature 
of  the  entire  proposed  transaction; 

(2)  A  brief  description  of  the  line  or 
lines  of  railroads  involved  in  the  trans- 
action, the  principal  points  of  inter- 
change, city  or  county  and  state  location, 
and  major  terminals  and  classification 
points. 

(3)  Briefly,  the  terms  and  conditions  of 
the  contract  or  agreement  pursuant  to 
which  the  proposed  transaction  is  to  be 


effected,  including  the  manner  In  which 
the  parties  propose  to  consummate  the 
transaction; 

(4)  A  brief  geographical  description 
(including  as  appUcaUe.  route  descrip- 
tions) of  (i>  opextiti<»s  sought  to  be  per- 
formed and  (11)  other  operaticns  pres- 
ently periormed; 

(5)  Tti«  state  or  states  in  which  any 
part  of  the  properties  of  the  railroads 
involved  in  the  pn^xised  transaction  are 
situated:  and 

(61  Tlie  public  interest  factors  in- 
volved. 

<ct  At  the  conclusion  of  the  narrative 
summary,  a  general  or  key  map  indicat- 
ing clearly  the  line  or  hues  of  appUcant. 
parts  of  the  line  or  lines  of  s^iplicant  in 
their  true  relation  to  each  other,  short- 
line  ccHinections.  other  rail  lines  in  tiie 
teiritory  and  the  principal  geographic 
points  of  the  region  transversed.  T*e 
map  may  be  drawn  using  any  appropriate 
scale  or  key  system,  so  long  as  it  is  clear, 
can  be  easily  reproduced,  and  effectively 
presents  the  required  information.  Three 
additional  copies  of  the  map  shall  be 
furnished,  unboimd,  for  the  use  of  the 
Administrator. 

§  268.19      Need",  of  rail  IransporlNliun. 

Each  submission  shall  contain — 
(a I  A  discussion  and  analysis  of  the 
present  demand  for  rail  transportation, 
both  freight  and  passenger,  in  the  geo- 
graphical area  affected  by  the  proposed 
transaction,  and  how  the  proposed  trans- 
action would  better  meet  such  demand5 
or  would  result  in  improved  rail  freight 
or  passenger  service.  The  discussion  shall 
include ; 

(11  Revenue  carload  data  from  true 
origin  station  or  city  to  final  destination 
station  or  city  (for  the  lines  affected  by 
the  proposed  transaction  > ; 

<  2 1  The  present  service  patterns  from 
true  origin  station  or  city  to  final  desti- 
nation station  or  city,  and  the  current 
routings  of  the  existing  traffic  described 
in  subsection  ( 1) ;  and 

(3  )  Trends  in  growth,  direction  or 
traffic  pattern,  and  modal  split  of  the 
existing  traffic  described  in  subsection 
(1  > .  to  the  best  of  applicant's  knowledge. 

<b^  A  description  and  analysis  of  fu- 
ture rail  freight  and  passenger  transpor- 
tation needs  that  the  proposed  trans- 
action is  designed  to  meet  (such  as 
freight  transportation  presently  handled 
by  other  modes,  new  industries  likely  to 
locate  in  the  geographical  area  affected, 
new  mineral  traffic,  etc.).  If  the  future 
rail  freight  traffic  is  anticipated  to  result 
from  anything  other  than  continued 
growth  in  existing  rail  traffic,  describe — 

(1)  The  type  of  traffic  (e.g..  by  com- 
modity >  : 

i2)  The  anticipated  amount  of  rail 
freight  traffic ; 

(3>  Estimated  revenue  carload  data 
from  true  origin  station  or  city  to  final 
destination  station  or  city;  and 

(4»  How  the  proposed  transaction  en- 
ables applicant  to  meet  this  need. 

<  c  >  A  traffic  study  detailing  estimated 
gains  and  losses  in  traffic  and  revenues 
expected  to  result  from  the  consumma- 
tion of  the  proposed  transaction,  for  any 
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changes  in  freuiin  or  iiassens-'er  ;i-aKt' 
or  trafBc  flow,  eto  as  discussed  m  para- 
graphs tb)(lj  and  t2i  of  this  section. 
Traffic  studies  are  not  required  in  sub- 
missions Involving  the  acquisition  of  a 
line  of  a  railroad  where  the  line  to  be 
acquired  has  been  auUiorized  by  the 
Conunission  to  be  abandoned  or  the  line 
to  be  acquired  connects  witli  no  carrier 
other  than  the  applicant  The  traffic 
study  shall  be  prepared  in  conformity 
with  the  following  instructions: 

•  1 )  The  period  covered  by  the  traffic 
study  shall  be  the  latest  three  calendar 
years  preceding  the  filing  of  the  submis- 
sion. A  different  time  period  may  be 
used  if  reasonable  under  the  circum- 
.stances  of  the  proposed  transaction,  so 
long  as  the  reasons  therefor  are  specifi- 
cally set  forth ;  and 

(2)  The  traffic  studies  shall  be  based 
upon  all  data  available  to  applicant  in 
abstract  or  machine-sensible  form.  Data 
for  the  movements  relied  upon  in  the 
traffic  studies  shall  be  totally  repro- 
duced, together  with  all  other  informa- 
tion relied  upon  for  determining  the 
gains  or  losses  in  traffic  and  revenue. 
The  amount  of  such  gains  or  losses  shall 
be  shown  for  each  movement  abstract 
on  which  a  gain  or  loss  has  been  de- 
termined. 

<d)  A  discus.sion  and  analysis  of  fi- 
nancial strengths  and  weaknesses  of  the 
applicant.  Including  a  discussion  of — 

n>  The  improved  financial  perform- 
ance expected  to  be  achieved  as  a  result 
of  the  proposed  transaction;  and 

(2)  The  funds  that  will  be  available 
for  Investment  in  improvements,  as  a 
result  of  the  proposed  transaction. 

(e)  Any  additional  facts  necessary  to 
establish  that  the  proposed  transaction 
will  be  consistent  with  the  needs  of  rail 
transportation  in  the  geographical  area 
affected. 

(f)  A  full  explanation  of  the  method- 
eiogy  and  reasoning  used  in  making  es- 
timates and  projection.";  called  for  by 
this  section. 

§268.22       K«-t<-iilia>ii     :iimI     |ir(>ii)i>ti>>ii     of 
■■oiiiprlilion. 

Each  submission  shall  contain— 

<a)  A  discussion  and  analysis  of  the 
present  intermodal  competition  for  the 
traffic  originated  and  terminated  on  the 
lines  affected  by  the  proposed  transac- 
tion, from  true  origin  station  or  city  to 
final  destination  station  or  city  of  the 
shipments.  Among  other  factors,  this  dis- 
cussion should  include : 

<1)  The  extent  and  scope  of  motor 
and  water  carrier  ability  to  meet  the 
service  needs,  as  compared  to  the  exist- 
ing railroad  network;  and 

«2)  The  identification  of  jLhe  motor 
and  water  carriers  that  compete  with  the 
applicant  and  the  applicant's  best  esti- 
mate of  the  tonnage,  ton-miles  and 
freight  revenues  of  such  carriers. 

(b)  A  discussion  and  analysis  of  the 
present  rail  competition  for  the  traffic 
originated  and  terminated  on  the  lines 
affected  by  the  proposed  transaction, 
tnm  true  origin  station  or  city  to  final 
i|  destination  station  or  city  of  the  ship- 
ments. Among  other  factors,  this  discus- 
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.lion  .should  include  the  identification  of 
the  railroads  competing  with  the  appli- 
cant for  the  same  traffic  from  true  orlgki 
.station  or  city  to  final  destination  sta- 
tion or  city  of  that  traffic,  and  the  ap- 
plicant's best  estimate  of  the  tonnage, 
ton-inlles  and  freight  revenues  of  su<*i 
carriers. 

<c>  For  all  tran.sactions  involving  rail- 
roads serving  substantially  the  same  geo- 
graphical area,  a  listing  of  all  of  the 
communities  on  lines  affected  by  the  pro- 
posed transaction  which  are  served  by 
more  than  one  railroad  and  an  estimate 
of  the  share  of  the  rail  traffic  possessed 
by  each  railroad.  The  hsting  will  indicate 
the  following — 

•  1)  Whether  the  railroads  serve  the 
same  patrons  ( i.e.',  whether  some  form  of 
competition  exists)  or  whether  patron.s 
are  isolated  on  one  line; 

(2)  The  effect  of  the  proposed  trans- 
action on  a  reduction  or  increase  in  .«;udi 
competition;  and 

'3)  An  indication  of  those  points 
served  by  more  than  one  railroad  that 
can  receive  better  .service  by  only  one 
railroad,  if  any. 

(d)  Applicant's  best  estimate  of  the 
percentage  of  traffic  handled  by  com- 
petitors, if  any,  which  applicant  would 
reasonably  expect  to  attract  as  a  resvdt 
of  the  proposed  transaction,  and  a  pro- 
.iection  of  the  total  rail  market  share 
before  and  after  the  proposed  transac- 
tion would  take  effect,  describing  the 
relative  market  shares  of  competing 
modes. 

<e)  A  discussion  of  any  overhead  traf- 
fic, that  Is,  traffic  which  neither  origi- 
nates nor  terminates  on  the  lines  affected 
by  the  proposed  transaction  but  which 
pas.ses  over  the  lines  affected  by  the  pro- 
posed transaction,  if  any.  including — 

<  1)  The  extent  and  scope  of  intermod- 
al competition  for  this  traffic: 

<2>  A  discussion  of  exusting  railrqad 
competition  for  this  traffic : 

<3)  A  listing  of  the  true  origin  city 
and  railroad  and  final  destination  city 
and  railroad  of  the  overhead  traffic,  to 
the  best  of  applicant's  ability:  and 

'4)  An  explanation  of  what  steps  could 
and  are  planned  to  be  taken,  if  any.  to 
enable  applicant  to  originate  or  termi- 
nate such  overhead  traffic. 

(f>  Any  additional  facts  necessary  to 
show  the  effect  of  the  proposed  transac- 
tion on  the  retention  and  promotion  of 
competition  in  the  provision  of  rail  and 
other  transportation  services  in  the  geo- 
graphical areas  affected. 

<g)  A  full  explanation  of  the  method- 
ology and  reasoning  used  in  making  es- 
timates and  projections  called  for  by 
this  section. 

^  268.23      Ralioitnli/iilioii      iif      iIm-      rail 
system.  I 

Each  .submission  shall  contain — 

(a)  A  disciission  and  analysis  of  the 
proposed  transaction  in  the  context  of 
the  findings  or  facts  contained  In  the  re- 
ports prepared  under  sections  503,  504. 
and  901  of  the  RRRRA,  as  those  reports 
are  issued. 

(b)  To  the  extent  altered  by  the  pro- 
posed tran.saction,  a  description  of  seiy- 


ice  presently  performed.  All  signi+ica):' 
service  Improvements  and  downgradinr^ 
(e.g.,  changes  In  scheduling,  service  fre- 
quency, blocking  plans,  etc.)  will  be 
listed.  Shippers  affected  by  proposed 
service  improvements  and/or  down- 
grading will  be  listed,  and  located  by 
point  of  shipment.  For  the  purposes  of 
this  listing,  the  shippers  to  be  listed  will 
be  any  that  have  used  rail  service  in  the 
year  preceding  the  date  of  submission. 

<c)  A  description  of  the  effect  the  pro- 
pased  transaction  will  have  on  the  total 
funding  needs  (Federal,  state,  and  local) 
of  the  applicant,  examining  all  programs 
including  those  for  rail  line  rehabilita- 
tion and  improvements,  grade  crossing 
needs,  highway  bridge  construction 
plans,  passenger  or  commuter  lines,  etc 

<d)  An  identification  of  all  lines  of 
the  applicant  in  the  geographical  area 
affected  by  the  proposed  transaction 
which  serve  no  rail  patrons  except  at 
junctions  with  other  carriers.  A  discus- 
sion of  the  practicality  of  serving  all 
such  rail  patrons  at  such  points  by  only 
one  railroad,  and  a  recommendation  as 
to  which  railroad  this  should  be  is  re- 
quired. 

(e)  An  analysis  and  discussion  of  the 
operating  savings  expected  from  any 
service  or  route  changes,  following  con- 
summation of  the  proposed  transaction, 
including  a  breakdown  of  the  significant 
components  of  these  savings  and  a  dis- 
cussion of  the  quantitative  effect  of  these 
.sTv-ings  on  present  operating  costs. 

<f)  An  estimate  of  the  additional  net 
revenue  to  be  derived  as  a  result  of  any 
longer  hauls  and  increased  single-line 
service. 

'g)  Any  additional  information  nec- 
essary to  show  the  effect  of  the  proposed 
transaction  on  the  achievement  of  a 
more  efficient  or  adequate  rail  system. 

(h)  A  full  explanation  of  the  method- 
ology and  reasoning  used  in  making  es- 
timates and  projects  called  for  by  tlii- 
section. 

S  268.2i>  <;«>>!  of  rclinl>ilii:iti<iii  iiinl  ii"  •- 
(Tiiizalioii  <'Miii|>uro4l  tit  iillfrtKif i  <• 
ilnjiccs.  \J 

Each  submission  shall  contain — 

(a)  For  those  lines  affected  by  the  pio- 
posed  transaction,  a  description  and 
analysis  of  the  maintenance  and  reha- 
bilitation needs,  slow  orders  in  effect. 
class  of  ti-ack,  rail  facilities  subject  to 
deferred  maintenance,  equipment  and 
other  facilities  involved  in  the  proposed 
transaction  in  the  context  of  the  infor- 
mational findings  or  facts  contained  in 
the  reports  prepared  by  the  Secretary 
pursuant  to  sections  504  and  901  of  the 
RRRRA,  when  issued. 

(b)  A  discussicHi  of  the  means  by  which 
accelerated  maintenance  and  rehabilita- 
tion needs  for  any  lines  Identified  and 
discussed  in  subsection  <a)  are  to  be  met. 
including — 

(1)  The  amount  and  availability  of 
private  sources  of  funds,  including  in- 
ternally generated  fund;  and 

(2)  The  availability  of  public  sources 
of  funds  from  all  levels  of  governments, 
describing  in  detail  the  amounts  and  tim- 
ing of  any  public  funds  anticipated. 
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t3i  Identification  and  discussion  of 
possible  alternative  courses  of  action 
available  if  such  maintenance  and  rdia- 
hilitation  needs  are  not  met  In  the 
amount  or  time  frame  proposed,  and  a 
projection  of  the  costs  of  such  alterna- 
tive courses  of  action. 

(4)  A  description  of  those  lines,  or 
portions  thereof,  on  which  maintenance 
and  rehabilitation  is  to  take  place,  if 
any.  which  have  shippers  located  there- 
on who  have  service  options  from  con- 
necting or  intersecting  railroads. 

ic)  If  the  applicant  has  applied  or  in- 
tends to  apply  for  financial  assistance 
under  Title  V  of  the  RRRRA,  full  de- 
tails should  be  provided  regarding  the 
relationship  of  the  request  for  financial 
assistance  to  the  proposed  transaction, 
including  the  nature,  amount,  timing 
and  purpose  of  such  assistance,  and  the 
steps  which  have  been  taken  to  secure 
such  financial  assistance.  Any  applica- 
tions filed  in  the  last  three  (3)  years  or 
to  be  filed  for  state  or  local  assistance 
should  be  similarly  discussed,  to  the  ex- 
tent they  relate  to  the  proposed  transac- 
tion, including  tax  relief,  grade  crossing 
programs,  etc. 

(d)  Any  additional  facts  necessary  to 
show  the  cost  of  rehabilitation  and  mod- 
ernization of  track,  equipment,  and  other 
facilities  associated  with  the  proposed 
transaction  with  a  comparison  of  the  po- 
tential savings  or  losses  from  other  pos- 
sible choices  of  action. 

ce)  A  full  explanation  of  the  method- 
ology and  reasoning  used  in  making  esti- 
mates and  projections  called  for  by  this 
section. 

§  268.27      Impact   on   shipper^^,   ronsHm- 
ors,  and  railroad  employees. 

Each  submission  shall  contain — 

(a)  A  description  of  any  service  im- 
provements on  specific  lines  which  would 
result  from  the  proposed  transaction.  As 
a  part  of  the  discussion — 

( 1 )  All  shippers  along  these  lines  shall 
be  identified.  Id^tlfication  oi  such  ship- 
pers for  the  purpose  of  this  subsection 
may  ife  made  by  group,  locality,  or  other 
reasc^nable  method  of  classification. 

1 2)  The  type  of  service  improvement 
I  e.g..  single-line  service,  better  operating 
plan,  scheduling,  rate  effects)  that  would 
result  from  the  proposed  transaction 
shall  be  described  and  an  analysis  which 
quantifies  the  benefits  shall  be  submitted. 

(b)  A  discussion  noting  any  lines 
which,  as  a  result  of  the  pro^ose^  trans- 
action, would  handle  less  through  traffic 
or  would  be  abandoned  within  the  next 
three  (3)  years,  including — 

'D  Identification  (as  in  subsection 
<aMi)  above)  of  all  shippers  located 
along  such  lines. 

1 2  •  A  description  of  the  service  effect 
on  these  shippers,  if  any,  as  a  result  of 
the  reduction  in  through  traffic.  Indicate 
the  existence.  If  any,  of  service  guaran- 
tees made  to  shippers. 

(3)  A  description  of  the  remaining 
freight  transportation  alternatives  for 
shippers,  tf  any,  along  lines  proposed  for 
abandonment. 

(4)  If  an  application  to  abandon  a  line 
or  discontinue  a  service  is  contemplated. 
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describe  such  lines  or  services  and  state 
the  reasons  for  the  contemplated  aban- 
donment or  discontinuance. 

(5)  To  the  extent  the  proposed  trans- 
action leads  or  will  likely  lead  to  aban- 
donments in  the  geographical  area,  a 
statement  of  the  degree  of  the  applicant's 
commitment  to  cooperate  with  the  finan- 
cial assistance  mechanisms  established  in 
Title  VIII  of  the  RRRRA  and  to  meet  the 
rulea^nd  regulations  established  under 
tliat^tatute.  and  a  statement  of  the 
commitment  of  any  connecting  carrier 
that  could  provide  subsidized  ser\  ice  at  a 
lower  cost. 

'C  To  the  extent  related  to.  or  di- 
rectly affected  by.  the  proposed  transac- 
tion, a  listing  of  any  selected  rate 
changes  anticipated  to  result  from  the 
proposed  transaction  over  the  three  years 
following  consummation  of  the  proposed 
transaction.  Explain  the  consequences 
of  any  such  rate  changes  on  general 
consumers.  Tliis  discussion  shall  include 
possible  rate  and  service  packages,  an- 
ticipated frequency  of  service,  distinct 
service  pricing,  peak-load  pricing,  and 
similar  pricing,  rate  and  service  concei-ns. 

idi  With  regard  to  rail  employees  of 
the  applicant — 

'  1 1  A  description  of  all  projected 
changes  in  employment  as  a  result  of 
the  proposed  transaction. 

i2'  A  list  of  any  increases  in  rail 
employment  resulting  from  the  creation 
of  any  service  improvements  <e.g..  single- 
line  service  • . 

(3)  For  any  projected  employment  de- 
creases, an  explanation  of  how  they  will 
be  handled  and  an  estimate  of  the  total 
costs  of  labor  protection  associated  with 
the  proposed  transaction. 

<  4)  A  copy  of  any  agreement  or  agree- 
ments with  employee  organizations  en- 
tered into  as  a  result  of,  or  as  part  of. 
the  proposed  transaction. 

<5>  A  discussion  regarding  the  effect, 
if  any.  any  consolidation  of  management 
and  personnel  that  would  restUt  from  the 
proposed  transaction  would  have  in  im- 
proving the  present  and  future  rail  needs 
of  the  geographical  area  affected. 

( e )  An  analysis  which  quantifies — 

di  The  effect  of  rehabilitation  pro- 
grams, as  discussed  under  section  268.25 
on  individual  shippers. 

<2)  The  amount  of  rail  employment 
to  be  derived  directly  from  the  proposed 
rehabilitation  program  and  any  second- 
ary rail  employment  which  would  result 
after  completion  of  the  proposed  reha- 
bilitation program. 

(3t  The  effect  of  rationalization  ef- 
forts, as  discussed  under  section  268.23 
on  the  quality  of  service  on  individual 
lines  and  shippers,  addressing  upgrad- 
ing and  improved  services  as  well  as 
downgrading  or  abandonments. 

(f)  Any  additional  facts  necessary  to 
show  tile  effect  of  the  proposed  transac- 
tion on  shippers,  consumers  and  railroad 
employees. 

(g)  A  full  explanation  of  the  meth- 
odology Emd  reasoning  used  in  making 
estimates  and  projections  called  for  by 
this  section. 
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§  268.2*)      EITe<-l  on  roniniunities. 

Each  submission  shall  contain — 

la)  For  the  lines  described  in  section 
268.27,  if  any,  identification  of  all  gov- 
erning bodies  (e.g..  states,  counties, 
townships,  cities,  towns,  etc."  on  such 
lines. 

<b»  A  description  of  the  effect  of  seiA- 
ice  improvements,  downgradings.  or 
abandonments  resulting  from  the  pro- 
posed transaction,  if  any,  on  the  com- 
munities served  and  on  areas  adjacent 
to  those  communities. 

(CI  A  description  of  any  new  indus- 
trial development  opportunities  or  losses 
resulting  from  the  proposed  transaction. 

(d)  If  commuter  or  other  passenger 
services,  Amtrak.  Autotrain  or  the  like 
intercity  passenger  service  are  operated 
over  the  lines  of  the  applicant,  a  detailed 
discussion  of  any  impact  anticipated  on 
such  services,  such  as  delays  which  may 
be  occasioned  because  a  line  is  scheduled 
to  handle  increased  traffic  due  to  route 
consolidation  or  improvements  resultini; 
from  the  rehabilitation  or  rationalization 
program. 

(ei  An  identification  and  location  oi" 
any  existing  shops,  repair  facilities, 
yards,  or  major  installations  facility, 
whenever  such  operations  are  or  would 
become  significant  employers  in  the  com- 
munity where  they  are  or  would  be  lo- 
cated as  a  result  of  the  proposed  transac- 
tion. 

<f)  A  description  of  the  effect  of  the 
proposed  transaction  on  property  taxes 
Show  how  the  total  property  taxes  relate 
to  net  income  of  applicant.  List  any 
branch  lines  estimated  to  be  unprofitable 
for  which  reduction  or  elimination  of 
property  taxes  would  result  in  profit- 
ability. 

(g>  Any  additional  facts  necessary  to 
show  the  effect  of  the  proposed  transac- 
tion on  the  commimities  in  the  geo- 
graphical areas  affected  and  on  the  geo- 
graphical areas  contiguous  to  such 
areas. 

(h)  A  full  explanation  of  the  method- 
ology and  reasoning  used  in  making  esti- 
mates and  projections  called  for  by  this 
section. 

§  268.31       lin|iru%enienl  of  rail  '•er^iri-. 

Each  submission  shall  contain— 
(a>  A  narrative  discussion  of  all  the 
factors  noted  in  sections  268.19  through 
268.29,  qualifying  aU  of  the  benefits  and 
costs  of,  and  assessing  the  tradeoffs  re- 
lated to.  the  proposed  transaction,  to 
the  extent  rail  service  improvements  are 
anticipated.  The  discussion  will  include 
coverage  of  the  following  issues: 

( 1 1  Single-line  service  opportunities 
met; 

<2i   Competitive  gains  and  losse.<5: 
(3^  Rehabilitation  and  rationalization 
that  would  be  achieved : 

(4)  Rail  employment  gains  and  losses: 
<5)  Effect  on  shippers  and  communi- 
ties: 

<6  >  Effect  on  passenger  services:  and 
(7)  Other  services  improved  or  lost, 
(b"  Any  additional  facts  necessary  to 

show  whether  the  proposed  transaction 

will  improve  rail  services. 
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(c)  A  fxill  explanation  of  the  method- 
ology and  reasoning  used  in  making  esti- 
mates and  projections  called  for  by  this 
section. 

§  268.33      Effect  on  eiiiplovnienl. 

Each  submission  shall  contain — 

(a)  A  narrative  discussion  of  all  the 
factors  discussed  In  §§268.19  through 
268.29,  estimating  the  amoimt  of  new 
employment  (other  than  rail  employ- 
ment), both  direct  and  secondary,  to 
be  gained  or  lost  as  a  result  of  the  pro- 
posed transaction,  and  estimating  the 
value  to  the  economy  of  the  geographical 
area  affected  by  the  proposed  transac- 
tion, of  the  consimmiation  and  Imple- 

A  mentation  of  the  proposed  transaction. 
The  discussion  will  Include  coverage  of 
the  following  Issues: 

(1)  Single-line  service  opportunities 
met: 

(2)  Competitive  gains  and  losses; 

(3)  Rehabilitation  and  rationalization 
that  would  be  achieved ; 

(4)  Effect  on  shippers  and  communi- 
ties; 

(5)  Effect  on  passenger  services;  and 
(ff)  Other  services  Improved  or  lost. 

(b)  Any  additional  facts  necessary  to 
show  the  effect  of  the  proposed  transac- 
tion on  employment  in  the  geographical 
areas  effected  by  the  proposed  transac- 
tion. 

(c)  A  full  explanation  of  the  method- 
ology and  reasoning  used  in  making  esti- 
mates and  projections  called  for  by  this 
section. 

§  268.35      Environmental  impact. 

Each  submission  shall  contain — 
(a)  A  description  of  the  environment 
In  the  geographical  area  to  be  affected 
by  the  proposed  transaction,  together 
with  a  statementl^f  PedertJ  activities 
In  the  same  geographical  area  which  are 
known  or  should  be  known  to  the  appli- 
cant. As  part  of  the  description,  appli- 
cant will — 

(1)  Include  maps  which  are  sufl&cient 
to  Identify  the  communities  and  land 
uses  (farm.  Industry,  forest,  etc.)  adja- 
cent to  any  affected  properties,  together 
with  the  number  of  grade  crossings  in 
each  affected  communltsr; 

(2)  Indicate  speed  and  frequency  of 
current  rail  traffic  and  note  how  long 
grade  crossings  are  blocked  during  a 
typical  day  on  affected  lines; 

(3)  Indicate  the  air  quality  in  the  af- 
fected region,  as  found  In  the  State 
Implementation  Plans  to  meet  ambient 
air  quality  standards;  and 

(4)  Indicate  derailments  and  fatalities 
and/or  injuries  resulting  from  accidents 
Involving  trains  and  motor  vehicles  and/ 
or  pedestrians  along  the  affected  rights 
of  way,  which  are  reported  to  the  Federal 
Railroad  Administration  pursuant  to 
part  225  of  Title  49,  Code  of  Federal  Reg- 
ulations, as  revised. 

(b)A  discussion  of  the  relationship  of 
the  |m>posed  transaction  to  any  applica- 
ble 'Air  Quality  Implementation  Plan 
proikulgated  under  the  Clean  Air  Act,  42 
UJS.C.  1857.  In  preparing  this  discussion, 
applicant — 
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'  1  >  Should  refer  to  state  air  quality 
agencies  or  to  the  Regional  Offices  of  the 
U.S.  Environmental  Protection  Agency 
<the"EPA")  for  guidance. 

(2)  Document  whether  the  proposed 
transaction  is  consistent  with  any  stat* 
plans  and  demonstrate  whether  the  pro- 
posed transaction  would  violate  National 
Ambient  Air  Quality  Standards,  as  set 
forth  in  part  50  of  Title  40,  Code  of  Fed- 
eral Regulations. 

(c)  A  discussion  of  the  proposal's  re- 
lationship to  proposed  land  use  plans, 
policies,  and  controls  of  affected  areae. 
The  discussion  should  consider  the  im- 
pacts of  abandonments,  increased  traffic 
and  new  construction,  as  apprt^riate. 

(d)  If  the  proposed  transaction  would 
lead  to  an  application  for  Federal  fund- 
ing, a  statement  of  any  Impact  on  public 
parks,  recreational  areas,  wildlife  ret- 
uges,  historic  sites,  and  similar  areas  ref- 
erenced in  section  4(f)  of  the  Depart- 
ment of  Transportation  Act,  49  U.S.C. 
1653(f). 

'  e )  A  statement  as  to  whether  the  pro- 
posed transaction  (including  proposed 
abandonments)  would  affect  any  dis- 
tricts, sites,  buildings,  structures,  or  ob- 
jects that  are  included  in  the  National 
Register  of  Historic  Places,  or  are  eligible 
for  including  in  the  National  Register  of 
Historic  Places,  as  defined  in  36  CFB. 
800.3(f).  The  National  Register  of  His- 
toric Places,  which  Is  a  register  of  dis- 
tricts, sites,  buildings,  structures,  and  ob- 
jects significant  in  American  history, 
architecture,  archeology,  and  culture.  Is 
maintained  by  the  Secretary  of  the  In- 
terior under  authority  of  section  2(6)  of 
the  Historic  Sites  Act  of  1935  (16  U.S.C. 
461)  and  section  101(a)(1)  of  the  Na- 
tional Historic  Preservation  Act  (16 
U.S.C.  470).  The  National  Register  is 
published  In  Its  entirety  In  the  Federal 
Register  each  year  In  February,  with  ad- 
denda published  on  the  first  Tuesday  of 
each  month.  36  CPR  800.3(d) .  Applicants 
may  consult  with  officials  designated  by 
their  Oovemors  to  act  as  State  Historic 
Preservation  Officers  responsible  for 
state  activities  iinder  the  National  His- 
toric Preservation  Act.  A  listing  of  these 
state  officials  may  be  found  at  36  CPR 
60.5(d),  or  may  be  obtained  from  the 
Director,  National  Park  Service,  U.S.  De- 
partment of  the  Interior,  Washington, 
D.C.  20240.  The  Secretary  of  the  Interior 
will  advise,  upon  request,  whether  prop- 
erties are  eligible  for  the  National  Regis- 
ter. 

(f  >  A  review  of  all  the  factors  discussed 
in  §§  268.19  through  268.33  in  a  narra- 
tive form,  quantifying  the  positive  and 
negative  effects  of  the  proposed  transac- 
tion on  the  environment  in  the  affected 
communities,  including  effects  on  air  and 
water,  soil  quality,  and  noise  levels,  and 
listing  measures  which  can  be  taken  to 
mitigate  adverse  impacts.  This  discussion 
should  include — 

(1)  Impacts.  Examples  of  impacts  are 
increases  in  noise,  dust,  erosion,  sold 
waste  disposal,  use  of  herbicides,  water 
pollution,  congestion,  and  delays  In  the 
provision  ^f  essential  services.  Traffic 
Impacts  might  include  changes  in  ex- 


posure to  noise,  changes  in  level  of  noise 
or  vibration  (as  associate  with  higher 
speed  operations  on  welded  rail) ,  delays 
in  provision  of  essential  services  (police, 
fire,  ambulance),  congestion  of  street 
traffic  in  adjacent  communities;  and  an- 
ticipated changes  in  accident  patterns. 
In  considering  noise  levels,  applicants 
should  note  any  conflicts  between  current 
or  projected  noise  levels  from  rail  opera- 
tions and  HUD 'Standards  for  noise  at 
sensitive  sites,  sGch  as  schools,  hospitals, 
parks,  and  residential  locations.  (U.S. 
Department  of  Housing  and  Urban  De- 
velopment, Noise  Abatement  and  Con- 
trol: Department  Policy,  Implementation 
Responsibilities,  oTid  Standards,  Depart- 
mental Circular  1390.2,  Chart:  External 
Noise  Exposure  Standards  for  New  Con- 
struction (August  4,  1971) ). 

(2)  Mitigation  measures.  Examples  in- 
clude ccmtrcd  of  hours  of  operation,  co- 
ordination of  street  blockages  with  ad- 
jacent communities,  dust  and  erosion 
controls  measures,  and  prc^^osed  methods 
of  tie  disposal  and  maintenance  of  way. 
Applicants  should  also  refer  to  the  EPA 
"levels"  document  (U.S.  Etertronmental 
Protection  Agency,  Inf^mMion  on 
Levels  of  Noise  Requisite  tqjProtect  Pub- 
lic Health  and  Welfare  with  an  Adequate 
Margin  of  Safety) .  This  document  pro- 
vides a  system  of  measuring  day  and 
night  noises  on  a  weighted  average. 

(g)  A  description  of  any  alternatives 
to  the  proposed  transaction  that  have 
been  enumerated  and  discussed  in 
§§  268.23  and  268.25  of  this  part,  with 
respect  to  Impact  on  the  environment 
This  discussion  should  include — 

(1)  Continuation  of  rail  service  with- 
out the  proposed  transaction ; 

(2)  Abandonment  of  rail  service; 

(3)  RelocaticHi  or  construction  of  grade 
separations  at  conflict  points ;  and 

(4)  Costs  of  such  alternatives. 

(h)  A  full  explanation  of  the  meth- 
odology and  reasoning  used  In  making 
estimates  and  projections  called  for  by 
this  section.  Applicant  should  reference 
sources  used  as  the  basis  for  ccanparisons. 
For  energy  comparisons,  a  possible  source 
is  Oak  Ridge  National  Laboratory  Re- 
port, "Energy  Intenslveness  of  Passenger 
and  Freight  Transport  Modes"  by  Dr 
Eric  Hirst,  April,  1973.  For  analyzing 
community  impacts,  the  following  r^wrt 
may  be  useful:  "The  Impacts  on  Com- 
mxmities  of  Abandonment  of  Railroad 
Service,"  July.  1975,  prepared  for  the  U.S. 
Railway  Association  by  the  Public  Inter- 
est Economics  Center.  Washington,  D.C. 
In  examining  the  environmental  effects 
of  highway  transport^  an  alternative 
to  rail  service,  appllcanTa  may  wish  to  use 
the  following  publication:  "A  Study  of 
the  Environmental  Impact  of  Projected 
Increases  in  Intercity  Freight  Traffic. 
August,  1971,  prepared  for  the  Associa- 
tion of  American  RaQroads  by  Battelle, 
Columbus,  Ohio. 

§  268.37      .idniini^lrator's  request  for  ad- 
ditiopal  information. 

Apidlcant  shall  submit  any  additional 
Information  which  the  Administrator 
may  deem  necessary  concerning  a  sub- 
mission filed  under  this  part. 
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Subpart  C — Miscellaneous  Provisions 

§  268. 3M      >«•«•«■»•.  I)>  infiiriiialion. 

If  an  applicant  wishes  any  informa- 
tion filed  in  a  submission  or  in  a  sup- 
plemental submission  not  be  released 
by  the  Administrator  upon  request  from 
a  member  of  the-public.  the  applicant 
must  so  state  and  must  set  forth  tlie  rea- 
sons why  such  information  should  not  be 
released,  including  particulars  as  to  any 
competitive  harm  which  should  result 
from  release  of  such  information.  The 
Administrator  will  keep  such  informa- 
tion confidential  as  permitted  by  law. 

§268.41       >\ai\er   or   niudilii'alion. 

The  Administrator,  upon  good  cause 
shown,  may  waive  or  modify  any  require- 
ment of  this  part,  or  make  any  addi- 
tional  requirements   deemed    necessarj-. 

Dated:  January  19,  1977. 

Asaph  H.  Hall. 
Administrator.  Federal 
Railroad  Administration. 

[FR  Doc  77-2366  Piled  1-25-77:8  45  ."iml 
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COMMERCIAL  TELEVISION  NETWORK 
PRACTICES 

Notice  of  Inquiry 

Adopted:  January  14. 1977. 

Released:  January  14, 1977. 

1.  Notice  is  hereby  given  of  the  insti- 
tution of  an  inquiry  Into  commercial  tel- 
evision network  practices  and  policies 
regarding  the  acquisition  and  distribu- 
tion of  television  programming.  Almost 
two  decades  have  elapsed  since  the  Com- 
mission completed  Its  last  overall  study 
of  network  practices.'  Developipents  In 
recent  years  suggest,  that  a  new  inquiry 
is  warranted. 

2.  This  inquiry  will  encompass  a  num- 
ber of  subjects  surrounding  the  matter 
of  alleged  dominance  of  the  nation's 
commercial  television  industry  by  the 
three  major  commercial  networks,  but 
wUl  focus  most  specifically  on  the  rela- 
tionship between  these  networks  and 
their  affiliated  stations.  In  this  regard, 
the  Commission  has  consistently  em- 
phasized that  it  is  the  individual  licensee 
who  has  the  right  and  the  responsibility 
to  program  his  station; 

•  •  •  the  CommLsslon  in  administering  the 
Act  and  the  Courts  In  interpreting  it,  have 
consistently  maintained  that  resp>onsiblllty 
for  the  selection  and  presentation  of  broad- 
cast material  ultimately  devolves  upon  the 
individual  station  licensee  and  that  fulfllN 
ment  of  such  responsibility  requires  the  free 
exercise  of  his  independent  Judgment.  En 
Banc  Programming  Policy  Report.  20  R.R. 
1901.  1911  (1960). 

It  is  clear,  furthermore,  that  this  respon- 
sibility for  the  independent  exercise  of 
programming  judgment  cannot  be  dele- 
gated to  a  network  or  to  any  other  entity 
or  individual.'  Accordingly,  we  propose 
to  carefully  examine  whether  particular 
network  practices  may  improperly  com- 
promise or  restrict  the  programming  dis- 
cretion of  the  broadcast  station  licensee. 

3.  In  giving  proper  consideration  to 
this  question,  it  is  not  possible  to  limit 
our  inquiry  simply  to  an  examination  of 
the  contractual  relations  which  exist  di- 
rectly between  a  network  and  its  affil- 
iated stations.  The  networks  play  a  cen- 
tral role  in  our  commercial  television 
industry  and  their  activities  have  a  direct 
bearing  on  the  entire  market  relating  to 
the  production  and  distribution  of  tele- 

'  vision  entertainment  programming.  Sta- 


>  Between  1955  and  1957.  a  special  network 
study  staff  conducted  a  broad-ranging  In- 
quiry Into  network  practices.  This  study  re- 
sulted In  the  release  of  the  "Barrow  Report." 
Network  Broadcasting,  H.  Rep.  No.  1297.  86th 
Cong..  2nd  Sess.  (1958).  (Hereinafter  cited 
as  the  "Barrow  Report.") 

-  As  also  stated  in  the  Programming  Policy 
Report  (20  R.R.  1901,  1914),  the  broadcaster 
iSi^bllgated  to  provide  programming  to  meet 
the  needs  and  Interests  of  his  local  commu- 
nity and  this  "la  m  duty  personal  to  the  li- 
censee and  may  not  be  avoided  by  delegation 
of  responsibility  to  others."  See  also  Broad- 
cast Licensees  and  Public  Agreement,  57  FCC 
2d  42.  49-51  (1975). 


tion  discretion  can  be  meaningful  and 
eflectively  exercise  only  In  circumstanceB 
where  this  market  is  in  a  healthy,  com- 
pefcitlve  state  and  is  in  a  position  to  offer 
alternative  sources  of  programming.  For 
this  reason,  our  inquiry  will  encompass 
the  question  of  whether  the  networto 
have  maintained  anticompetitive  policies 
which  unduly  restrict  the  development  oif 
other  programming  sources. 

Preliminary  Observations 

*.  This  study  is  prompted,  in  part,  by 
a  rulemaking  petition  brought  before  us 
by  Westinghouse  Broadcasting  Company, 
Inc.  fRM-2749t  and  by  allegations  con- 
tained in  antitrust  complaints  which  the 
Deipartment  of  Justice  filed  against  the 
networks  in  the  Central  District  of  Cali- 
fornia.' The  Westinghouse  petition  called 
for  a  "comprehensive  inquiry  and  rule- 
making proceeding  to  review  the  chang- 
ing role  and  function  of  the  three  na- 
tional television  networks."  Westing- 
house Petition  in  RM-2749,  September  3, 
1976,  p.  1.  The  Justice  Department  filed 
comments  in  support  of  this  petition  but, 
in  a  supplemental  letter,  emphasized 
that  its  comments  "should  not  be  con- 
strued as  suggesting  that  the  inquiry  en- 
coanpas.';  those  issues  now  being  litigated 
in  the  Federal  District  Court  in  Califor- 
nia." and  that  neither  this  letter  nor  thfe 
Department's  formal  comments  were  in- 
tended "to  preclude  either  the  Commis- 
sion or  the  Department  of  Justice  from 
taking  any  action  consistent  with  its  re- 
spective responsibilities."  Letter  from  the 
Honorable  Donald  I.  Baker,  Assistant 
Attorney  General,  Antitrust  Division, 
December  3,  1976,  pp.  1  and  2. 

5.  We  would  like  to  make  it  clear  that, 
in  instituting  the  present  inquiry,  we 
have  neither  the  power  nor  the  desire  tx> 
foreclose  the  Department  in  its  antitrust 
action.  While  it  is  inevidentable  that 
thorough  inquiry  into  network  practices 
wUI  encompass  many  of  the  questions 
raised  in  the  antitrust  suit,  we  do  not 
believe  that  our  Inquiry  should  in  any 
way  preclude  the  Department  from  pros- 
ecuting its  case  or  from  arranging  an 
appropriate  settlement.  See  United 
States  V.  Radio  Corporation  of  America., 
358  U.S.  334  (1958).  In  concurrently  ex- 
amining similar  ^sues,  the  Department 
of  Justice  has  a  direct  responsibility  for 
the  enforcement  of  the  Sherman  Act, 
■whereas  the  Commission's  inquiry  wHl 
focus  on  public  interest  questions  affect- 
ing communications  policy  pursuant  to 
our  responsibilities  under  the  Communi- 
cations Act  of  1934.  In  this  connection, 
we  note  that  in  mid-November  1976  a 
proposed  consent  decree  was  agreed  to 
by  the  Department  and  by  NBC  in  one  Of 
th»  three  antitrust  actions  mentioned 
(Case  No.  74-3601 — ^RJK),  and  is  now 
pending  before  the  Federal  District  Judge 
handling  the  case.  See  41  Fed.  Reg.  51991 
(November  24.  1976).  This  is  discussed 


*  United  States  v.  American  Broadcasting 
Companies.  Inc.,  Civil  Action  No.  74-3600— 
RJK  (CD.  Cal.):  United  States  v.  CBS  Inf. 
ClvU  Action  No.  74-3699— RJK  (CD.  Cal.); 
Vrated  States  v.  National  Broadcasting  Corn- 
pa«y.  Inc..  Civil  Action  No.  74-3601— RJK 
(CD.  Cal  ). 
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below,  in  connection  with  the  general 
subject  of  network-producer  relation- 
ships. 

6.  In  the  discussion  of  specific  topics, 
below,  there  is  extensive  reference  to 
allegations  raised  in  the  Westinghouse 
petition,  statements  in  response  to  that 
petition  filed  by  public  interest  groups 
and  other  parties,  the  Department  of  Jus- 
tice antitrust  complaints,  and  the  pro- 
posed NBC  consent  decree.  The  networks 
vigorously  oppose  most  of  these  allega- 
tions, as  to  their  relevance  and  material- 
ity and  in  some  cases  their  accuracy. 
They  also  adyance  counter-arguments, 
both  in  respects  mentioned  below  and 
otherwise.  We  have  carefully  considered 
the  networks'  positions,  just  as  we  have 
carefully  noted  assertions  made  by  West- 
inghouse, the  Department  of  Justice,  and 
public  interest  groups.  Given  the  net- 
works' highly  important  role  in  the  com- 
mercial television  industry,  allegations 
regarding  abuses  of  power,  and  the  lapse 
of  20  years  since  the  last  overall  network 
study  and  investigation,  we  believe  that 
this  Inquiry  is  appropriate  at  the  present 
time^  This  is  true  not  only  in  connection 
with  consideration  of  possible  Commis- 
sion regulation  by  rule  or  adjudication, 
but  also  in  connection  with  possible  leg- 
islative recommendations  to  Congress. 
The  Commission  hastens  to  point  out. 
however,  that  we  have  not  reached  any 
conclusions,  even  of  a  tentative  nature, 
regarding  these  issues  discussed  below. 
What  we  contemplate  at  this  time  is 
solely  a  fact  gathering  inquiry  designed 
to  provide  the  Commission  with  infor- 
mation necessary  to  a  thorough  under- 
standing of  television  networking. 

7.  The  Commission  is,  of  course,  cog- 
nizant of  the 'vital  contributions  which 
the  networks  have  made  to  the  develop- 
ment of  the  television  medium.  As 
pointed  out  in  the  1960  Program  Policy 
Statement,  supra,  (20  R.R.  1914)  : 

The  programs  provided  first  by  "chains" 
of  stations  and  then  by  networks  has  always 
been  recognized  by  this  Commission  as  of 
great  value  to  the  station  licensee  in  provid- 
ing a  well-rounded  community  service.  The 
importance  of  network  programs  need  not  be 
reemphaslzed  as  they  have  constituted  an 
integral  part  of  the  well-rounded  program 
service  provided  by  the  broadcast  business  in 
most  communities. 

While  it  is  certainly  not  our  intention 
to  adopt  any  regulatory  measures  which 
would  impair  the  ability  of  the  networks 
to  serve  the  public  interest,  we  must  as- 
sure ourselves  that  the  networks  are  not 
engaging  in  practices  which  might  un- 
duly encroach  on  the  discretion  of  our 
licensees,  or  unnecessarily  restrict  the 
development  of  new  sources  of  televi- 
sion programming. 

8.  As  a  matter  of  convenience,  this 
Notice  has  been  divided  into  three  sec- 
tions. (1)  background  on  the  role  of  the 
networks;  (2>  questions  concerning  the 
relationship  between  networks  and  their 
affiliated  stations;  and  (3)  questions  con- 
cerning the  relationships  between  the 
networks  and  program  producers  and 
suppliers.  It  is  obvious,  of  course,  that 
the  categories  of  questions  concerning 
network-affiliate  relations  and  network- 
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program  supplier  relations  are  far  from 
being  mutually  ezcluslTe.  Devel(H>mait5 
in  one  area  can  and  generally  do  impact 
on  the  other.  Nevertheless,  we  believe 
that  this  division  of  questions  will  be  use- 
ful for  the  purposes  of  discussion  and  in- 
quiry. Commenting  parties  shquld  be 
careful,  however,  to  keep  in  mind  the 
fact  that  to  a  very  large  extent  these 
categories  are  inextricably  Intertwined. 
The  fact  that  we  are  studying  various 
particular  aspects  of  commercial  televi- 
sion broadcasting  does  not  mean  that 
these  are  viewed  as  problem  areas.  It 
simply  means  that  information  pertain- 
ing to  these  activities  Is  Indispensable  to 
a  thorough  imderstandlng  of  network 
practices.  In  this  regard,  our  inquiry  ad- 
dresses the  identification  of  problems, 
not  the  consideration  of  possible  reme- 
dies for  any  abuses  that  may  be 
identified. 

Background:  The  Role  or  the 
Networks 

9.  Ever  since  the  demise  of  the  Du- 
mont  Network  in  the  mld-1950's,  there 
have  been  only  tiiree  "national"  tele- 
vision networks:  the  American  Broad- 
casting Companies,  Inc.  (ABC) ,  Colum- 
bia Broadcasting  System,  Inc.  (CSS) 
and  National  Broadcasting  Company, 
Inc.  (NBC) .  Recent  years  have  witnessed 
the  develc^ment  of  a  number  of  special- 
ized networks  offering  sports  or  movies, 
but  the  pre-eminent  position  of  the  three 
national  networks  remains  unchaDenged. 
Their  aflaiiates  number  weU  over  75%  of 
all  U.S.  commercial  televlslcm  stations 
(approximately  600  out  of  slightly  more 
than  700)  and,  outside  the  major  mar- 
kets, network  affiliation  is  virtually  In- 
dispensable to  successful  station  opera- 
tions.* As  discussed  below,  it  appears  that 
about  sixty  percent  of  the  broadcast  pro- 
grams currently  presented  by  affiliates 
are  supplied  directly  by  their  netwoit. 
In  addition  to  their  ability  to  reach 
nearly  aU  American  households  through 
their  affiliated  stations,  all  three  net- 
works own  VHP  stations  in  each  of  the 
nation's  three  largest  television  markets 
(New  York,  Los  Angeles  and  CSilcago), 
and  two  in  other  major  markets  (ABC. 
Detroit  and  San  Francisco,  the  6th  and 
7th  markets;  CBS.  E>hnadelphia  and  St. 
Louis,  the  4th  and  12th  markets;  and 
NBC.  Cleveland  and  Washington,  the 
8th  and  9th  markets).  Each  of  these 
5 -station  "owned  and  operated"  (O  and 
O)  groups  reaches  about  22  percent  of 
the  U.S.  audience.'  The  networks  are  ac- 
tively involved  as  brokers  or  middlemen 
connecting  the  program  producers  and 
national  advertisers  with  local  stations 
and  their  viewers.  Jp  is.  therefore,  not 
surprising  that  the  networks  play  a  very 
important  role  in  the  development,  se- 


♦Tliere  are  only  ten  commercial  independ- 
ent stations  (in  the  conterminous  US  )  out- 
side the  top  50  markets. 

•  In  terms  of  "ADI  bouseBolds"  (households 
located  In  the  market  stations'  "area  of  domi- 
nant Influence")  the  figure  was  22.82%  for 
ABC,  22.76%  for  CBS  and  21.91%  for  NBC. 
See  Broadcasting  Teartxwk  1976,  p.  B-80, 
American  Research  Bureau  (ARB)  estimates 
for  1975-76. 
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lection,   and   distribution  of   television 
programming. 

10.  This  role,  with  respect  to  program 
develomnent  and  selectlao.  has  not  re- 
mained unchanged.  Twenty  years  ago. 
more  than  half  of  the  programs  carried 
by  the  networks  were  either  produced 
or  purchased  by  major  advertisers  who 
acquired  the  necessary  amount  of  net- 
work time  to  broadcast  their  programs. 
Today,  for  a  variety  of  economic  reasons, 
virtually  all  regularly  scheduled  network 
programs  are  either  obtained  by  the  net- 
works directly  from  an  independent  pro- 
ducer or  produced  by  themselves.  \f  ith 
this  development,  the  ability  to  deter- 
mine what  types  of  television  program- 
ming will  be  made  available  to  the 
American  public  has  largely  shifted  from 
the  advertising  community  to  the  net- 
works. 

11.  This  change  is  largely  attributable 
to  increases  in  the  costs  of  producing 
programming  as  well  as  the  costs  of  net- 
work advertising  time.  Between  1960  and 
1976.  the  average  cost  of  a  single  half- 
hour  episode  of  a  new  prime-time  pro- 
gram increased  by  about  237  percent 
from  nearly  $49,000  to  approximately 
$165,000.*  Network  program  expenditures 
reflected  this  trend,  rising  from  $376.- 
948.000  in  1960  to  $1,273,241,000  in  1975, 
an  Increase  of  238  percent.  The  average 
cost  of  a  thirty-second  network  TV  ad- 
vertising spot  rose  by  153  percent  during 
the  same  period.  Cost  increases  have  also 
been  accompanied  by  a  general  recogni- 
tion that  shorter  commercial  messages 
are,  for  the  most  [>art,  more  cost  effec- 
tive than  longer  TV  advertisements. 
That  is.  a  20  or  30 -second  spot,  in  many 
instances,  Is  thought  to  be  as  neaiiy 
effective  as  a  60 -second  spot  besides 
being  less  expensive.  Given  these  devel- 
opments, it  is  not  surprising  that  adver- 
tisers have  become  increasingly  inclined 
to  spread  their  commercials  over  a  larger 
number  of  programs.  Consequently,  they 
no  longer  produce  their  own  regularly 

'scheduled  programming  but,  rather,  pur- 
chase a  number  of  commercial  spots 
which  are  usually  placed  in  a  variety  of 
programs.  While  this  development  has 
shifted  almost  exclusive  control  over  the 
development  and  selection  of  programs 
to  the  networics.  it  has  also  permitted 
more  businesses,  particularly  smaDer 
ones,  to  use  television  as  an  advertising 
medium. 

12.  Network  control  over  access  to  the 
medium  has  also  coincided  with  rather 
extraordinary  mcreases  in  profits.  Be- 
tween 1960  and  1975,  total  combined  net- 
work expenditures  rose  from  $461  million 
to  $1,465  millicm,  for  an  average  annual 
increase  of  13.6  percent  Total  net  broad- 
cast revenues,  on  the  other  hand,  in- 
creased more  rapidly;  from  $495  million 
in  1960  to  $1,673  million  in  1975.  which 
was  equivalent  to  an  average  annual  in- 
crease of  15  percent.  Net  Income  (total 
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combined  profits  before  taxes)  earned  by 
the  netwc»ks  has  risen  at  an  annual 
rate  of  32  percent;  increasing  from  $33.6 
million  in  1960  to  $208  million  in  1975. 
According  to  the  Internal  Revenue 
Service,  pretax  profits  accruing  to  all 
businesses  in  the  United  States  increased 
at  an  average  anual  rate  of  approxi- 
mately 12  percent  between  1960  and 
1974.' 

13.  Westinghouse  alleges  that  in- 
creases in  network  profits  have  partially 
resulted  from  expanded  program  sched- 
ules and  relative  reductlcms  in  station 
compensation  payments.  It  is  stated  that 
between  1960  and  1976  the  networks  in- 
creased the  length  of  their  program 
schedules  from  434  to  516  half -hours,  or 
by  19  percent.'  It  is  further  argued  that 
these  increases  occurred  at  the  expense 
of  local  station  time  which  h£is  declined 
by  25  percent  since  1960.  Additionally. 
Westinghouse  maintains  that  network 
programming  currently  occupies  up  to 
two-thirds  of  the  available  time  on  af- 
filiated statiMis.  The  networks,  it  is 
claimed,  have  also  reduced  the  propor- 
tlcm  of  their  total  revenues  devoted  to 
station  compensation  which,  of  course, 
has  also  enhanced  their  profits.  Westing- 
house further  tm».«ntftin«  that  between 
1964  and  1975,  station  payments  as  a 
percent  of  network  revenues  declined 
fnnn  23.1  to  13.4  percent.  Similarly,  it  is 
contended  that  station  compensation 
payments  as  a  percent  o(  station  receipts 
decreased  from  19.8  to  10.7  percent  dur- 
ing the  same  period.  It  is  suggested  that 
these  and  related  develc^ments  have  ad- 
versely affected  the  ability  of  affiliated 
stations  to  meet  their  public  service  re- 
sponsibilities. 

14.  When  the  allegati<»is  of  Westing- 
house and  other  parties  are  considered 
against  this  background  of  significant 
change  in  the  commercial  television  in- 
dustry, it  appears  that  an  inquiry  is  war- 
ranted. In  order  to  protect  the  interc-Jt 
of  the  public  In  receivtng  the  best  possible 
programming  service,  the  Commission 
must  take  a  careful  look  at  the  question 
of  whether  the  networks  may  have  en- 
gaged in  conduct  which  hampers  the  in- 
dependent judgment  of  the  affiliated 
station,  and  which  restricts  effective 
comjjetition  in  the  programming  mar- 
ket. 

Network-Affoiate  Relations 

15.  In  the  paragraphs  which  follow, 
we  will  brlefiy  discuss  three  areas  of  net- 
work-affiliate relationships  which  ap- 
pear to  be  partlculslrly  pertinent  in  con- 
nection with  this  inquiry,  and  as  to 
which  comments  are  specifically  invited, 
although,  of  course,  parties  may  wish  to 
discuss  others.  These  are:  (1)  clear- 
ance of  network  programming  and  the 


•  The  average  cost  of  a  prime  time  network 
episode  was  obtained  from  Arthur  D.  Little. 
Television  Program  Production,  Procurement, 
Dlstribntion  and  Scheduling,  (April  21.  1969) 
p.  41.  Production  costs  are  based  on  individ- 
ual program  production  fees  published  In 
Variety.  September  15, 1976,  pp.  50-54. 


'  According  to  the  Statistics  Division  of 
the  Internal  Revenue  Service,  net  income 
earned  by  proprietorships,  partnerships  and 
corporations  increased  from  »79.809  million 
In  1960  to  $225,120  million  in  1974.  Stailptios 
are  not  avKllable  for  1975. 

■  "Clearance"  of  network  programs  by  af- 
filiate stations  Is  usually  very  high:  ABC 
shows  It  as  95"?^  or  more  for  prime  time  and 
Monday-Friday  daytime  programming 
(though  less  in  other  parts  of  the  week) 
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expansion  of.  network  program  sched- 
ules, (2)  previewing  of  network  programr 
ming  by  afHllated  stations,  and  (3)  the 
relationship  between  station  compensa- 
tion plans  and  the  independence  of  af- 
filiate stations.  While  we  are  confident 
that  larger  licensees  will  supply  com- 
ments, we  particularly  urge  affiliates  in 
smaller  markets  and  independent  sta- 
tions to  provide  us  with  their  views.  With 
respect  to  each  of  these  matters,  we 
would  hope  that  commenting  parties  will 
support  their  arguments,  as  completely 
as  is  possible,  with  relevant  statistics  and 
other  factual  information.  This  will  fa- 
cilitate our  assessment  of  the  merits  of 
these  arguments  as  well  as  assist  the 
staff  in  its  fact^nding  efforts. 

16.  Clearance  of  Network  Programs 
and  the  Expansion  of  Network  Schedules. 
Westinghouse  has  estimated  that,  in 
1960,  network  schedules  filled  only  about 
one-half  of  the  total  hours  broadcast  by 
affiliate  stationss,  but  that  today  network 
programs  occupy  approximately  two 
thirds  of  these  hours.  It  is  argued  that 
this  increase  has  caused  a  corresponding 
decrease  in  the  opportimlties  for  inde- 
pendent programming  decisions  by  sta- 
tion licensees.  Implicit  in  this  argument 
is  an  assumption  that  affiliated  stations 
really  do  not  wish  to  clear  additional 
network  programming,  but'  that  circum- 
stances compel  them  to  accept  these  pro- 
grams anyway.  In  response  to  these 
claims,  the  networks  argue  that  the  over- 
all figures  on  network  program  expan- 
sion are  misleading  and  that  regardless 
of  the  amount  of  increase,  affiliates  have 
supported  and  benefited  from  the  addi- 
tional programs.'  We  specifically  invite 
comments  on  the  extent  to  which  such 
clearances  are  other  than  voluntary  and 
the  nature  of  any  contractual  provisions 
or  other  economic  relationships  which 
might  serve  to  undermine  the  independ- 
ent judgment  of  the  station  licensee." 

17.  In  addition,  we  seek  comments  on 
the  likelihood  of  further  expansion  of 
network  schedules  and  whether  this 
would  impact  on  the  financial  perform- 
ance of  local  stations  as  well  as  their 
ability  to  serve  the  interests  of  the  local 


•It  is  further  argued  that  these  increases 
are  largely  attributable  to  ABC  which  ac- 
counted for  more  than  half  of  the  overall 
e.xpanslon  of  combined  network  schedules 
since  1960.  Moreover,  the  networks  maintain 
that  the  expansion  was  part  of  a  "long  proc- 
ess of  building  ABC  Into  a  fully  competitive 
network."  CBS  and  NBC,  on  th«  other  hand, 
only  expanded  their  schedules  by  9  and  6 
percent,  respectively.  Furthermore,  the  new 
network  material  has  largely  been  late  night, 
early  morning  (cleared,  ABC  and  CBS  note, 
by  only  about  80  percent  of  their  affiliates) 
and  weekend  sports  programming  which  has 
meant  increased  station  compensation  and/ 
or  made  possible  station  broadcasts  at  times 
when  the  affiliates  were  previously  off  the 
air. 

'"  Westinghouse  has  also  suggested  that 
the  lack  of  Joint  efforts  by  affiliates  in  deal- 
ing with  their  network  with  respect  to  pro- 
gram clearances  and  other  matters  may  have 
Impeded  their  abUity  to  serve  the  public. 
Some  parties  may  wish  to  comment  on  the 
need  for,  legality,  and  propriety  of  such  Joint 
efforts. 
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community.'  We  invite  additional  com- 
ments regarding  any  relationships  be- 
tween the  length  of  network  schedules, 
and  the  supply  and  demand  for  syndi- 
cated programming,  particularly  first- 
run  material,  available  to  affiliated  and 
independent  stations.  With  regard  to  the 
latter  questions,  we  have  noted  various 
reports  indicating  that  the  networks,  at 
some  time  in  the  near  future,  may  in- 
crease the  total  amount  of  available  com- 
mercial minutes  per  hour  in  prime  time. 
We  ask  for  comments  on  whether  this 
would  significantly  impede  the  develop- 
ment of  additional  networlcs,  specialized 
networks,  and  other  syndicated  program 
offerings  in  competition  with  network 
programming. 

18.  Previewing  of  Network  Programs  by 
Affiliate  Stations.  Westinghouse  has  also 
alleged  that  the  networks  do  not  afford 
affiliated  stations  a  reasonable  oppor- 
tunity to  review  network  programming 
before  it  is  shown  to  local  audiences, 
thereby  making  it  difficult  for  station 
licensees  to.  exercise  independent  judg- 
ment concerning  the  suitability  of  par- 
ticular episodes  for  their  communities. 
With  regard  to  this  issue,  it  is  suggested 
that  audiences  will  become  confused  or 
angered  if  a  program  is  cancelled  after 
it  has  been  promoted  over-the-air  or  has 
been  published  as  part  of  an  announced 
program  listing.  Westinghouse  contends 
thatprescreenijig  opportunities  are  com- 
monly delayed  until  after  this  promo- 
tional material  has  been  provided  to  the 
public.  Network  comments  in  response  to 
the  Westinghouse  petition  contain  ex- 
tensive descriptions  of  present  (in  the 
case  of  NBC,  recently  amended)  proce- 
dures for  informing  affiliates  m  advance 
of  network  program  content,  procedures 
which  the  networks  claim  are  "ade- 
quate." '^   We   invite  comments   on   the 

"  With  regard  to  this  specific  question. 
Westinghouse  has  estimated  that  an  expan- 
sion of  network  news  to  one  hour  would  cost 
affiliate  stations  a  total  of  $75  million  un- 
nuaUy  and  would  Increase  total  network,  in- 
come (including  0  and  O's)  to  50  percent  of 
all  industry  income. 

>*AU  three  networks  provide  affiliates  with 
written  materials  summarizing  future  pro- 
grams. Policies  on  allowing  actual  previews  of 
programs  are:  ABC— up  to  16  hours  per  week 
(9  oh  the  average),  Including  all  programs 
wblcb  carry  a  parental  guidance  advisory; 
CBS — no  hour  per  week  figures,  but  provides 
programs  of  particular  interest  "virtually  on 
a  dally  basis"  and  theatrical  movies  approxi- 
mately 4  weeks  In  advance  where  practical; 
NBO— up  to  20  hours  per  week  (series  epi- 
sodes, theatrical  and  made-for-televislon 
movies,  specials),  programs  with  parental 
guidance  adlvsories  and  any  available  pro- 
gram requested  by  In  aSUlate  ABC  and  KBO 
both  refer  to  their  program  standards  de- 
partments as  one  way  of  Insuring  that  pro- 
gramq  are  "acceptable"  to  affiliates  (althougU 
Westlngthouse  points  out  that  licensees  must 
determine  acceptability  based  on  local,  not 
natipnal  standards) .  Other  network  policies 
m  this  area  Include  showing  pilot  programs 
to  affiliates  at  annual  meetings  and  during 
the  preceding  season  and  permitting  affiliates 
to  invite  newspaper  television  critics  to  pre- 
views. Finally,  It  Is  said  that  there  are  practi- 
cal problems  In  providing  affiliates  with  pro- 
grams 4  weeks  In  advance,  as  Westinghouse 
reqeusts — production  schedules  and  editing, 
MPAA  classifications  and  dealing  with  the 
creative  community. 


nature  and  adequacy  of  the  information 
which  is  presently  provided  to  affiliates 
concerning  up-coming  programs,  and  the 
extent  to  which  Improvements  may  be 
needed  so  as  to  allow  the  effective  exer- 
cise of  licensee  discretlMi.  We  also  invite 
comments  on  the  cost  and  inconvenience 
which  may  be  associated  with  the  pro- 
vision of  additional,  or  more  timely,  pro- 
gram information.  Finally,  we  encourage 
comments  regarding  the  extent  to  which 
affiliates  currently  prescreen  network 
programs  as  well  as  their  willingness  to 
make  use  of  additional  prescreening  op- 
portunities if  made  available. 

19.  Station  Compensation  Plans. 
Traditionally,  the  networks  have  paid 
their  affiliated  stations  for  clearing  net- 
work programming,  or  more  precisely, 
for  clearing  the  network  commercials 
which  are  associated  with  that  program- 
ming. While  the  methods  used  to  deter- 
mine these  payments  are  rather  com- 
plicated, they  are  directly  related  to  the 
size  of  a  station's  audience  and  constitute 
an  important  ingredient  contributing  to 
the  financial  health  of  affiliated  stations. 
While  the  Commission  is  not  concerned 
with  the  earnings  of  stations  per  se,  we 
do  become  interested  when  financial  ar- 
rangements detract  from  the  ability  of 
these  stations  to  live  up  to  their  respon- 
sibilities as  public  trustees.  In  1963,  for 
example,  we  found  that  a  proposed  CBS 
compensation  plan  would  discourage  af- 
filiates from  rejecting  network  programs 
which  they  believed  to  be  unsatisfactory 
or  contrary  to  the  public  interest.  CBS 
Network  Compensation  Plan,  24  R.R. 
520a:  1  RR  2d  696  (1963).  In  this  in- 
stance, the  Commission  stated  that: 

Any  graduated  payment  plan  wherein  the 
average  hourly  rate  of  compensation  varies 
greatly  with  or  is  heavily  Influenced  by  the 
number  of  hours  taken  and  which  as  a  prac- 
tical matter,  requires  an  affiliate  to  take  the 
majority  of  Its  programs  from  the  same  net- 
work without  regard  to  the  merits  of  the 
programming  offered.  Is  barred  by  our  rules. 

Id.  at  698.'"  We  invite  comments  on  the 
extent  to 'which  the  networks'  present 
compensation  plans  are  consistent  with 
this  principle.  These  contracts  variously 
call  for  affiliates  to  carry  up  to  an  equiv- 
alent of  24  hours  of  prime  time  pro- 
gramming per  month  without  compensa- 
tion or  for  dollar  discounts  which  amount 
in  substance  to  roughly  the  same  thing. 
We  are  specifically  interested  in  the 
effect  these  provisions  have  on  the  in- 
dependent discretion  of  our  licensees  and 
on  the  ability  of  syndicators  and  other 
program  suppliers  to  compete  with  the 
networks  by  dealing  directly  with  affil- 
iated stations."  We  are  further  inter- 
ested in  ( 1  >  whether  and  to  what  extent 
uncompensated  prime  time  represents  a 


^  Aside  from  this  concept,  network  control 
over  a  station's  network  rate  has  the  po- 
tential for  use  by  the  network  to  Influence 
the  station's  clearance  decisions  and  also  the 
level  of  its  national  spot  advertising  rates. 
See  American  Broadcasting  Company,  17  RJl. 
458,  462-463;  Columbia  Broadcasting  System, 
Inc.,  17  RJl.  447,  449;  National  Broadcasting 
Company,  Inc.,  17  RJEi.  449,  452-453  (all  1958) . 

"A  brief  discussion  c^  this  issue  may  be 
found  In  the  "Barrow  Report,"  supra,  pp. 
463-86. 
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justifiable  means  of  sharing  the  overhead 
expenses  associated  with  network  pro- 
gram procurement  and  (2)  the  extent  to 
which  the  average  amount  ot  compensa- 
tion for  each  hidf  hour  of  network  pro- 
gramming cleared  by  a  station  varies  de- 
pending on  the  total  amount  of  network 
programming  cleared  by  that  station. 

20.  In  Its  petitlmi,  Westinghouse  states 
that  betweoi  1964  and  1975  the  net  in- 
cone  of  the  networks  Increased  by  246%. 
i^iereas  comp«isation  payments  to  sta- 
tions Increased  (Hily  20%.  It  is  argued 
that,  by  virtue  of  their  powerful  econcMnlc 
position,  the  networks  have  been  able  to 
Umlt  compensation  pajmaents  and  thus 
realize  a  rather  dramatic  Increase  in 
their  profits.  This  argument  suggests 
that  the  advantages  of  networking,  as 
opposed  to  sjmdlcatlon,  are  very  substan- 
tial. That  Is,  In  the  absence  of  antl-com- 
petitlve  practices,  artificially  depressed 
levels  of  station  compensation  would  be 
expected  to  provide  a  fertile  opportunity 
for  entry  by  non-network  program 
sources.  We  are  most  interested  in  c<»n- 
ments  on  the  question  of  whether  the 
economic  picture  painted  by  Westing- 
house is  c<»nplete  and  accurate  and,  if  so, 
^lat  factors  exist  which  discourage 
vig(xt)us  WHnpetltlve  swjtivities  by  syn- 
dicators or  the  creation  of  a  "fourth  net- 
work." Comments  are  also  invited  on  the 
effects  which  various  changes  in  com- 
pensation plans  might  have  on  the  health 
and  viability  of  networking  and  the 
viability  of  networking  and  the  ability 
of  the  networks  to  ccmtribute  to  pro- 
gramming in  the  public  Interest.  We 
would  encourage  comments,  particularly 
from  our  Ucensees,  regarding  relation- 
ships between  compensation  paj'ments 
and  oipenditures  to  serve  local  program- 
ming needs  (including  locally  produced 
material)  as  well  as  their  ability  to  com- 
pete effectively  with  networks  for  na- 
ticmal  spot  advertising.  With  regard  to 
the  latter  two  questlcms,  it  is  sdleged  that 
relative  decreases  in  compensation  have 
forced  stations  to  increase  prices  for  na- 
tional spots,  while  at  the  same  time,  per- 
mitting the  networks  to  reduce  commer- 
cial rates  charged  to  national  advertisers. 
This,  according  to  Westinghouse,  has  af- 
forded the  networks  a  substantial  com- 
petitive advantage  which  has  adversely 
Impacted  on  station  revalues  and  on  the 
quantity  and  quality  of  local  service. 
Finally,  parties  are  free  to  comment  oa 
any  other  aspect  of  network  compensa- 
tion plans  or  contractual  relations  which 
may  be  inconsistent  with  legitimate  pub- 
lic interest  objectives.  We  stress  again, 
however,  our  unwillingness  to  become  in- 
volved in  the  amount  of  station  com- 
pensation per  se  i.e.,  without  reference 
to  practices  which  are  anti-competitive 
or  contrary  to  the  public  interest) . 

Network-Program  Sitpplier  Relations 

21.  Our  discussion  of  the  relationships 
between  the  networks  and  program  pro- 
ducers and  suppliers  is  divided  into  the 
following  six  categories:  (1)  network  in- 
terests in  syndicated  programs  produced 
by  independent  suppliers,  (2)  network 
produced  entertainment  programming, 
'3)  contractual  tying  agreements  relat- 


ing to  producticMi  facilities  and  program 
options,  (4)  exclusive  exhibition  rights 
to  new  programs,  (5)  exhibition  rights  to 
networtc  reruns,  and  (6)  relations  be- 
tween netwotic  owned  and  operated  sta- 
tions and  program  suppliers.  Once  again, 
parties  are  free  to  ccHnment  on  other 
matters  which  may  be  relevant  to  this 
Inquiry.  All  parties  are  urged,  however, 
to  make  every  effort  to  support  their 
arguments  with  factual  information. 

22.  Nettoork  Interests  in  Syndicated 
Programs  Produced  by  Independent  Sup- 
pliers. The  proposed  NBC  consent  decree 
contains  terms  prohibiting  NBC  fnnn  ac- 
quiring distribution  rights  or  profit 
shares  in  programs  produced  by  outside 
producers,  and  from  engaging  in  syndica- 
tion of  such  programs  sinywhere,  and 
from  all  syndicati<m  in  the  U.8.  These 
particular  terms  appear  virtually  identi- 
cal to  rules  adopted  by  the  Commission 
in  1970  (§73.658<j)),  prohibiting  such 
activities,  including  the  acqiiisition  of 
any  interest  in  a  program  produced  by  an 
outside  party  beyond  the  right  to  network 
exhibition.  We  invite  interested  partlee 
to  comment  on  the  adequacy  of  our  pres- 
ent rules  and  to  propose  alternatives  if 
that  appears  to  be  warranted.  Parties 
may  wish  to  comment,  particularly,  on 
programs  such  as  the  current  Dinah  pro- 
gram—created originally  by  CBS.  pro- 
duced for  its  5  ovmed  and  operated  sta- 
tions by  an  outside  entity,  and  syndi- 
cated nati(Hially  by  a  different  company 
but  often,  according  to  Westinghouse 
carried  by  CBS-affiliated  stations.  West- 
inghouse and  NAITPD  claim  that  this 
violates  the  spirit  if  not  the  letter  of  the 
1970  rules,  particularlj'  in  light  of  Dinah 
Shore's  other  contra<:tual  relation.-;  with 
CBS.'- 

23.  NetUHtrk  •In-House  Production  of 
Entertainment  Programs.  Although  most 
network  entertaliunent  programs  are  ac- 
quired from  outside  producers,  a  small 
number  have  been  and  are  produced  en- 
tirely by  the  networks  tiiemselves.  This 
was  one  subject  of  the  D^artment  of 
Justice's  antitrust  action.  The  Depart- 
ment's position  (as  set  forth  in  its  com- 
petitive impact  statement  filed  with  the 
NBC  consent  decree)  is  that,  just  as  with 
programs  produced  by  others  but  in 
which  the  network  acquires  subsidiary 
rights,  there  arises  a  network  predisposi- 
tion to  use  such  material  regardless  of 
its  merit,  and  independent  producers  are 
thus  unduly  excluded  from  the  network 
program  market.  Other  parties  have  al- 
leged that  the  unlimited  network  po- 
tential for  producing  their  own  enter- 
tainment programs  can  be  used  to  obtain 
first-run  programming  at  unreasonably 
low  prices.  'While  we  are  not  concerned 
with  the  profits  of  program  producers  as 
such,  we  are  interested  in  the  question 
of  whether  this  factor  gives  the  networks 
an  anti-competitive  advantage  over  po- 

'-  Westinghouse  also  mention.';  the  luct 
that  the  program  Is  produced  by  CBS  facili- 
ties (see  para.  26.  below).  While  not  men- 
tioned by  Weetlnghoxise,  other  pertinent 
factors  In  tliis  connection  could  be:  (i)  the 
proportion  of  guests  on  the  show  which  are 
CBS  "talent";  and  (2)  whether  «r  not  CBS 
advanced  financing  for  the  program. 


tential  competitors,  and  whether  the 
advantage  works  to  limit  the  sum)ly  of 
independently  produced  programs.  Par- 
ties addressing  the  possibihty  of  Com- 
mission regulation  in  this  area  should 
attempt  to  assess  the  possible  effects  of 
such  restrictions  on:  (1)  network  pro- 
gramming schedules,  as  to  quality  and  \ 
type  of  programming;  (2)  prices  paid 
for  network  exhibition  rights;  and  '3' 
the  cost  and  supply  of  syndicated  pro- 
gramming available  to  local  stations. 

24.  Contractual  Tying  Agreements  lic- 
lating  to  Production  Facilities  o«d  Pro- 
gram Options.  Independent  production 
companies  have  periodically  maintained 
that  the  networks  agree  to  purchase  a 
particular  program  on  the  condition  tiial 
the  producer  grant  the  networks  other 
rights  or  interests  which  are  not  incidei.- 
tal  to  network  exhibition  of  that  pro- 
gram. These  Interests,  it  is  said,  some- 
times include  a  commitment  to  use 
network-owned  production  facilities  to 
produce  the  program.  We  suggest  that 
commenting  parties  address  themselve.« 
to  the  question  of  whether  such  arrange- 
ments to  the  extent  that  they  exist,  may 
affect  competition  in  the  offering  of  pro- 
gram production  facilities.  We  are 
further  interested  in  obtaining  infor- 
mation regarding  the  following  ques- 
tions :  ( 1 )  what  proportion  of  all  network 
programs  are  produced  using  network 
owned  facilities  or  that  of  other  net- 
works, (2)  how  does  the  cost  of  leasinp 
these  facilities  compare  with  the  cast 
of  leasing  facilities  owned  by  others.  <3^ 
what  percentage  of  total  production  cost* 
is  attributable  to  the  cost  or  leasing 
facilities,  and  (4)  does  that  percent.i»;e 
vary  by  type  of  program? 

25.  It  is  also  alleged  that  the  j,f  uvork.- 
commonly  demand  options  on  exhibi- 
tion rights  for  as  much  as  five  to  seven 
years  following  the  development  of  a 
script  or  program  pilot,  thereby  preclud- 
ing competition  in  bidding  for  the  right« 
to  a  program  which  develops  into  a 
highly  successful  series.  We  invite  com- 
ments on  the  effects  which  such  prac- 
tices could  have  on  competition,  and, 
more  specifically,  on  the  supply  of  pro- 
grams available  to  local  stations  through 
the  syndication  market,  and  also  on  the 
extent  to  which  these  clauses  may  limit 
the  life  expectancy  of  a  first-rvm  series 
Comment  is  also  invited  on  (iv  the  ex- 
tent to  which  extended  options  may  be 
necessary  to  cover  a  network's  heavy  ex- 
penses in  developing  and  promoting  pro- 
gram series,  (2)  whether  the  terms  and 
conditions  of  options  differ  for  vario'ii; 
types  of  programs,  (3)  their  impact  on 
the  profitability  of  an  hivestment  by  n 
producer  in  independenUy  produced  er-  ^ 
tertainment  series,  (4)  the  relationships 
between  program  options  and  the  life 
expectancy  of  a  new  series  and  the  sub- 
sequent availability  of  that  series  in  the 
sjTidlcation  markets  and  <5)  the  extent 

to  which  changes  in  program  option.^ 
would  or  could  affect  station  conipen-s.*?- 
tion  payments. 

26.  ExclvMve  Exhibition  Rights  for 
Program  Pilots.  In  a  given  year,  the  net- 
vorks  typically  purchase  exhibition 
rights  to  a  far  greater  number  of  new 
programs  than  they  can  possibl.v   u.v 
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In  large  measure,  such  purcha-ses  aie 
necessary  to  enable  the  network  to  select 
an  attractive  line-up  of  programs  and  to 
replace  those  which  generate  relatively 
small  audiences.  Nevertheless,  we  believe 
that  it  is  appropriate  to  seek  comments 
on  whether  some  present  practices  un- 
duly restrict  the  release  of  a  significant 
number  of  pilots  for  further  development 
and  thereby  limit  the  amount  of  first- 
run  material  available  for  syndication, 
and  whether  this  programming  might,  in 
.some  instances,  provide  viable  competi- 
tion to  network  offerings.  More  specif- 
ically we  invite  comments  regarding  <  1  > 
the  extent  to  which  networks  have 
eventually  used  programs  which  were 
initially  rejected  for  regularly  sched- 
uled distribution:  (2)  the  amount  of 
elapsed  time  between  initial  rejection 
and  eventual  acceptance  of  these  pro- 
grams during  the  past  10  television  sea- 
sons: find  (3^  any  differences  in  the  du- 
ration of  exclusive  rights  to  new  series 
which  depend  on  the  type  of  program 
leg.  prime-time  series  as  opposed  to  day- 
time, situation  comedy  as  opposed  to 
drama  etc.) .  Finally,  parties  are  invited 
to  comment  on  whether  these  rights  in- 
fluence the  diversity  of  network  sched- 
ules or  the  availability  of  first -run 
syndicated  programs. 

27.  Exhibition  Rights  to  Network  Re- 
runs.  The  Department  of   Justice   has 
raised  a  question  as  to  whether  limita- 
tions should  be  placed  on  the  ability  of 
networks  to  secure  exclusive  rights  to  re- 
broadcast  episodes  originally  shown  in  a 
previous  television  season.  Specifically, 
the  consent  decree  contains  a  provision 
that  negotiations  for  exhibition  rights  to 
repeats,  originally  broadcast  in  a  pre- 
ceding season,  must  be  separated  from 
negotiations  for  rights  to  first-run  exhi- 
bition* We   invite  comments   regarding 
the  need  for  such  restrictions  and  their 
effect  on  (1)  the  cost  of  repeats  to  the 
network  and  local  statioi^.  (2)  network 
use  of  repeats  in  day-time,  prime-time 
and  fringe  hours,  (2)  investment  oppor- 
tunities in  new  first-run  network  and 
syndicated   progrsunming   and    (4)    the 
demand  for  new   as  well  as   repeated 
syndicated   material   available  to  local 
stations.  Parties  are  invited  to  comment 
on  any  other  aspect  of  this  issue  which 
warrants  our  attention.  It  is  not  our  wish 
to    reopen    here    the    Issues    regarding 
same -year  repeat  episodes  which  were 
dealt  with  in  the  Commission's  Inquiry 
concerning  the  networks'  use  of  renms 
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in  jjiinie-time  entertainment  program- 
ming (Docket  No.  20203,  37  RR  2d  1435  ' . 
38.  The  Relations  Between  Nettoork 
Oivned  and  Operated  Stations  and  Pro~ 
gram  Suppliers.  The  networks  also  par- 
ticipate in  the  programming  market  as 
station  owners.  It  has  been  alleged  by 
Westinghouse  that  certain  practices 
used  by  the  networks  in  acquisition  of 
programming  for  the  owned  and  oper- 
ated stations  have  adversely  influenced 
the  quantity  and  quality  of  syndication 
offerings.  It  would  be  helpful  to  the  Com- 
mission to  know  the  extent  of  block  buy- 
ing of  programming  for  each  network 
owned  station  group  (i.e..  the  purchase 
of  the  same  programs  for  exhibition  on 
all  of  the  stations  in  that  group.)  The 
Commission  is  also  interested  in  whether 
any  relationship  exists  between  the  pur- 
chase of  first-rim  programs  for  O  and  O 
exhibition  and  the  leasing  of  network 
owned  facilities  for  the  production  of 
those  programs.  Comments  are  invited 
on  whether  a  "network  deal"  in  the  form 
of  a  contract  for  exhibition  on  an  O  and 
O  group  is  a  prerequisite  for  the  success 
of  a  flrst-run  program  sold  in  the  syn- 
dication market.  Parties  are  also  free  to 
address  other  issues  concerning  the  im- 
pact which  network  practices  with  re- 
spect to  owned  and  operated  station* 
may  have  on  the  programming  market 
and,  in  particular,  the  impact  which 
such  practices  might  have  on  the  suc- 
cessful syndication  of  programming  in 
direct  competition  with  network  offer- 
ings. While  this  inquiry  concerns  the 
business  practices  of  the  networks  as 
they  may  impact  on  industry  CMnpeti- 
tion,  and  while  attention,  thus,  must  be 
paid  to  network  practices  with  respect 
to  the  O  and  O's,  we  wish  to  make  it 
clear  that  this  is  not  a  multiple  or 
"gi'oup"  ownership  proceeding. 

29.  The  Nature  of  this  Proceeding. 
Comments  and  other  information  filed 
in  connection  with  this  inquiry  will  be 
evaluated  by  a  special  staff  composed  of 
economists,  attorneys,  and  others  with 
relevant  experience  and  expertise.  This 
staff  will  be  under  the  direct  supervisicm 
of  the  full  Commission.**  The  staff's  anal- 
ysis of  the  comments  and  reply  com- 
ments may  be  followed  by  the  issuance  of 
questionnaires  or  inquiries  designed  to 


i"The  special  staff  which  conducted  ttie 
1955-57  Inquiry  was  iinder  the  supervision  of 
a  committee  of  fotir  Commissioners.  In  t&e 
present  instance,  however,  we  see  no  need 
for  the  establishment  of  such  a  committee. 


provide  a  complete  factual  record.  If  at 
any  point  it  appears  that  these  proced- 
ures are  inadequate,  the  special  staff  will 
be  authorized  to  initiate  compulsory 
processes  under  Section  403  of  the  Act.  It 
is  hoped  that  a  report  concluding  this 
inquiry  can  be  completed  within  one  year 
following  receipt  of  the  comments. 

30.  It  is  ordered.  That  the  petition  for 
inquiry,  rule  making  and  immediate  tem- 
porary relief,  filed  September  3,  1976,  by 
Westinghouse  Broadcasting  Company, 
Inc.  fS  GRANTED  to  the  extent  indi- 
cated herein  and  IS  DENIED  in  all  other 
respects. 

31.  Authority  for  the  institution  of  this 
proceeding  is  contained  in  sections  4(i^, 
303  (g> .  (i>  and  (t)  and  403  of  the  Com- 
munications Act  of  1924,  as  amended. 
Pursuant  to  applicable  procedures  set 
out  in  §  1.430  of  the  Commission's 
Rules,  interested  persons  may  file  com- 
ments on  or  before  May  2,  1977  and  reply 
comments  on  or  before  June  1,  1977.  All 
relevant  and  timely  comments  and  reply 
comments  will  be  considered  by  the  Com- 
mission before  final  action  Is  taken  here- 
with. In  reaching  its  decision  in  this  pro- 
ceeding, the  Commission  may  also  take 
into  account  other  relevant  information 
before  it,  in  addition  to  the  specific  com- 
ments invited  by  this  Notice.  We  recog- 
nize that  some  parties  may  wish  to  file 
comments  which  include  confidential  fi- 
nancial information  or  other  material 
which  they  may  be  reluctant  to  make 
public.  In  a  manner  consistent  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  we  will  consider  requests  for  con- 
fidential treatment  made  under  §  0.459 
of  our  Rules.  As  set  forth  in  that  section 
such  requests  may  be  made  in  advance. 

32.  In  accordance  with  th?  provisions 
of  §  1.419  of  the  Rules,  an  original  and  5 
copies  of  all  cMnments,  replies  plead- 
ings, briefs,  and  other  documents  shall  be 
furnished  the  Conunlssion.  Material  filed 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Commission's  Broadcast  and  Docket  Ref- 
erence Room  at  its  headquarters  in 
Washington,  D.C. 

Federal  ComSiunicatidns 

Commission," 
Vincent  J.  Mttllins, 

Secretary. 

(PR  Doc.77-2338  Piled  l-25-77;8:45  am] 


"Separata  Statemeiit  of  Commissioner 
Jos^h  R.  Pogarty.  filed  ae  part  of  the  original 
document. 
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Title  27 — Alcohol,  Tobacco  Products  and 
Fireanns 

CHAPTER  I — BUREAU  OF  ALCOHOL,  TO- 
BACCO AND  FIREARMS,  DEPARTMENT 
OF  THE  TREASURY 

I  T.D.  ATF-40;  Reference  No  305  i 

LARGE  CIGAR 

Taxation;  Revision  of  Procedures 

On  December  3.  1976,  there  was  pub- 
lished In  the  Federal  Register  Ul  FR 
53055)  a  notice  of  proposed  rulemaking 
setting  forth  proposed  amendments  to 
the  above-captioned  regulations.  The 
purpose  of  the  amendments  is  to  revise 
iJrocedures  relating  to  the  taxation  of 
large  cigars  (cigars  weighing  more  than 
three  pounds  per  thousand) .  The  amend- 
ments are  required  by  section  2128  of 
Pub.  L.  94-455  (Tax  Reform  Act  of  1976* , 
which  was  approved  on  October  4,  1976. 
Section  2128  changed  the  basis  for  taxa- 
tion of  large  cigars  from  seven  tax 
classes,  divided  according  to  retail  price, 
to  a  percentage  tax  based  on  the  whole- 
sale price.  The  new  tax  rate  is  8Yi  per- 
cent of  the  wholesale  price,  with  a  maxi- 
mixm  rate  of  $20  per  thousand  cigars. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  these  amendments  by  sub- 
mission of  views,  comments,  and  sugges- 
tions. I>ue  consideration  has  been  given 
to  all  these  expressions  of  pubUc  opinion. 
Some  suggestions  have  been  adopted: 
others  have  not.  The  reasons  for  the  Bu- 
reau's decisions  in  each  Instance  are 
discussed  below.  Except  as  specifically 
discussed  in  this  document,  the  amend- 
ments as  adopted  are  the  same  as  those 
contained  in  the  notice. 

<  1 1  Editorial  changes.  The  statutory 
citation  following  §  275.81  lias  been 
amended  to  conform  to  Federal  Register 
standard.s.  The  definitions  of  "ATP  offi- 
cer", "regional  regulatory  administra- 
tor", and  "region",  have  tbeen  modified 
where  they  appear  in  §5  270.11.  275.11, 
290.11,  295.11,  and  296.72  as  part  of  a 
program  to  standardize  these  definitions 
throughout  regulations  of  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  Other 
minor  editorial  and  conforming  changes 
have  also  been  made. 

<2>  TSUSA  schedules.  The  proposals 
contained  a  definition  in  S  275.11  of 
"TSUS  ■  (Tariff  Schedules  of  the  United 
States » ,  but  the  U.S.  International  Trade 
Commission  has  informed  us  that  this 
should  be  "TSUSA"  (Tariff  Schedules  of 
the  United  States  Annotated).  Accord- 
ingly, this  change  has  been  made.  Fur- 
thermore, the  Commission  Indicated  that 
it  will  amend  these  schedules  to  add  new 
Items  170.7225  through  170.7290,  corre- 
^X)nding  to  the  new  ATF  statistical 
classes  A  through  H.  This  will  remove 
the  necessity  of  providing  for  a  combina- 
tion, under  certain  circumstances,  of 
classes  G  and  H,  in  §  297.37.  Section  275.- 
37  is  therefore  changed  to  reflect  this 
development. 

(3)  Determination  of  wholesale  price. 
A  number  of  comments  were  received, 
firom  both  government  and  Industry,  re- 
garding the  proposed  rules  for  determi- 
nation of  wholesale  price  in  §5  270.22  and 
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275.39.  Some  minor  changes  have  been 
made  as  a  result  of  these  comments.  la 
paragraph  (a)  of  each  of  these  sections. 
the  next-to-l£ist  sentence  is  re -worded 
for  Improved  clarity.  In  paragraph  (f», 
the  second  sentence  is  made  into  a  sepa- 
rate paragraph  (g)  entitled  "Removals 
for  sales  to  retailers  only".  Paragraph* 
<gi  and  (h)  are  accordingly  re-numbered 
as  paragraphs  (h)  and  (i) . 

One  comment  from  industry,  relating 
to  the  paragraph  entitled  "Change  iB. 
wholesale  price",  suggested  that  the 
wholesale  price  tax  base  should  not 
change  until  the  actual  effective  date  of 
the  price  change.  If  the  change  proposed 
by  this  comment  were  to  be  adopted,  a 
manufacturer  or  importer  would  be  able 
to  remove  and  taxpay  a  large  quantity 
of  cigars  during  the  period  immediateU'^ 
preceding  an  intended  wholesale  price 
iacrease,  thereby  taking  advantage  of 
the  lower  tax  rate.  The  cigars  could  then 
be  sold  after  the  effective  date  of  the 
price  increase,  and  the  manufacturer  or 
importer  would  obtain  a  tax  advantage. 
Another  industry  suggestion  with  respe(A 
to  this  issue  proposed  that  the  tax  rate 
should  change  as  of  the  date  a  price 
change  is  announced,  with  an  exception 
for  cigars  "removed  to  a  distributim 
warehouse,  controlled  by  the  manufac- 
turer, in  anticipation  of  the  change". 
This  suggestion  avoids  some  difBculties 
of  the  other  suggestion  discussed  above, 
but  it  is  still  unacceptable  because  it 
would  in  effect  permit  the  manuf£icturer 
to  unilaterally  determine  the  time  of 
change  in  tax  rate.  The  Bureau  believes 
that  the  intent  of  Pub.  L.  94-455  (and 
the  predecessor  statutory  provisions)  is 
that  large  cigars  be  taxed  on  the  basis 
of  the  taxable  price  at  which  they  will 
in  fact  be  sold,  to  the  best  of  the  tax- 
payer's ability  to  determine  or  predict 
that  price  at  the  time  of  the  taxable 
removal.  Under  the  regulations  as  pro- 
posed and  adopted,  cigars  removed  even 
before  the  announcement  or.  effective 
date  of  an  intended  price  change,  which 
the  manufacturer  or  importer  has  reason 
to  know  will  not  be  sold  to  retailers  until 
after  the  effective  date,  are  taxed  accord- 
ing to  the  new  wholesale  price.  The 
Bureau  feels  that  the  rule  as  adopted  is 
in  harmony  with  the  Intent  of  Congress 
and  adequately  protects  the  pubUc  reve- 
nue while  not  imposing  any  unusual  ad- 
ministrative burden  on  the  taxpayer. 
Purthermore,  the  rule  as  adopted  is  i>al>- 
temed  after  Revenue  Ruling  69-470 
(Internal  Revenue  Cumulative  Bulletin 
1969-2,  274),  which  provided  a  similar 
rule  regarding  retail  price  changes  imder 
the  former  system  of  taxation. 

Another  industry  comment  was  made 
that  the  rule  as  proposed  was  unclear 
and  therefore  "legally  defective  under  the 
'void  for  vagueness'  doctrine".  The  Bu- 
reau disagrees  with  this  contention.  As 
mentioned  above,  a  basically  similar  rule 
has  been  in  effect  since  1969,  under 
Revenue  Ruling  69-470,  without  any 
known  dlfiQculties  of  interpretation  by 
eilther  government  or  industry.  Never- 
theless, in  the  interest  of  maximum 
public  understanding,  this  paragraph  has 
been  re-written  in  what  is  hcHJed  will  be 
perceived  as  clearer  language. 


I 


<4i  Marks  on  packages.  Several  in 
dustr>'  comments  objected  to  the  require- 
ment that  wholesale  price  be  marked  on 
the  cigar  packages.  The  most  significant 
objection  was  that  the  cost  of  this  re- 
quirement would  be  excessive  to  industry 
without  corresponding  benefits  to  the 
government.  TTie  Bureau  feels  that  more 
time  will  be  required  to  study  the  in- 
dustry claims.  Consequently,  the  effective 
date  of  the  price  marking  requirements 
in  §§  270.214,  275.73,  290.186,  290.253,  and 
295^44  will  be  postponed  for  at  least  six 
months.  If  the  Bureau  decides,  after 
thorough  study,  to  make  these  require- 
ments effective,  notification  in  the  Fed- 
eral Register  will  be  published  at  least 
90  days  prior  to  the  effective  date.  In  the 
interim  period,  manufacturers  and  im- 
porters will  be  permitted  to  use  up  exist- 
ing stocks  of  packaging  materials  im- 
printed with  the  previously  required  in- 
formation, without  any  additional  pack- 
age markings.  Consequently,  after  Feb- 
ruaiy  1,  1977,  and  until  further  notice, 
no  wholesale  price  information  will  be 
required  on  packages.  EKiring  the  next 
three  or  four  months,  the  Bureau  will 
conduct  a  study  to  determine  what  prob- 
lems are  experienced  without  such  pack- 
age information,  and  the  relative  signifi- 
cance of  the  problems  in  relation  to 
operational  problems  and  costs  of  in- 
cluding wholesale  price  information  on 
the  packages.  Additional  input  from  in- 
terested members  of  the  public  which 
would  be  useful  to  this  study  is  solicited. 
Because  a  notice  of  proposed  rulemaking 
has  already  been  published,  and  because 
the  present  document  in  effect  extends 
the  public  comment  period  with  respect 
to  this  subject,  no  additional  notice  of 
proposed  rulemaking  will  be  published 
unless  the  Bureau  decides  to  propose  re- 
quirements that  are  substantially  differ- 
ent from  those  published  in  the  notice  of 
December  3,   1976. 

(5)  Manufacturers'  records.  A  manu- 
facturer of  cigars  commented  that,  be- 
cause of  multiple  wholesale  prices,  the 
record  of  removals  subject  to  tax  set 
forth  in  §  270.183(e)  would  present  a  sig- 
nificant burden  for  him.  He  stated  that 
many  of  his  sales  are  of  private  label 
cigars  to  retailers,  and  it  would  be  rela- 
tively easy  for  him  to  calculate  the  total 
billing  price  for  each  day,  but  it  would 
not  be  so  easy  to  compute  the  number  of 
cigars  removed  at  each  wholesale  price. 
Part  of  this  complexity  he  attributes  to 
the  myriad  of  private  brand  cigars  and 
variations  he  produces.  Consequently,  he 
suggested  as  an  alternative  to  the  pro- 
posed requirement  that  only  the  total 
wh(4esale  price  of  each  day's  removals 
be  required  to  be  shown  in  the  record. 
The  Bureau  recognizes  that  record-keep- 
ing under  the  new  sj-stem  of  taxation 
may  be  more  detailed  for  some  manu- 
facturers because  there  will  be  more 
wholesale  prices  than  there  were  tax 
classes  under  the  former  system.  How- 
ever, it  is  not  felt  that  there  is  sufficient 
basis  at  present  for  a  major  change  in 
record-keeping  procedure  such  as  the 
one  proposed.  The  requirement  for  re- 
movals to  be  shown  separately  by  whole- 
sale price  is  expected  to  be  important  for 
auditing  purposes,   and  is  essential  if 
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statistics  In  the  proposed  form  are  to  be 
provided.  On  tbe  other  hand,  this  in- 
dustry commoit  does  call  attention  to 
a  possible  simpliflcatloa  for  manufac- 
turers which  should  receive  further  con- 
sideratlcm.  If  study  indicates  that  a 
change  such  as  the  one  proposed,  is  prac- 
tical and  would  be  bmeficlal,  a  notice  of 
proposed  rulemaking  on  this  subject  may 
be  published  in  the  future.  Public  ctHn- 
ments  which  would  be  helpful  In  this 
study,  are  solicited. 

Another  industry  comment  pointed  out 
that  In  §  270.183  (e) ,  the  exception  to  per- 
mit cigars  with  a  wholesale  price  of  more 
than  $235,294  per  thousand  to  be  shown 
without  finiiier  price  breakdown,  was 
omitted.  This  omission  was  deliberate. 
The  purpose  of  requiring  exact  whole- 
sale price  in  this  Instance  is  to  facilitate 
audit  of  records,  since  it  is  expected  that 
commercial  records  of  removals  will  in- 
dicate exact  wholesale  prices.  The  situa- 
tion in  §  270.183(1)  is  different,  since  in 
that  case  package  markings  without  spe- 
cific Information  for  wholesale  prices 
above  $235,294  pa-  thousand  may  be  the 
only  source  of  the  required  information. 
During  the  period  of  suspension  of  pack- 
age mskridng  requlremoits,  as  discussed 
above,  only  the  total  number  of  tax  de- 
termined large  cigar;  need  be  shown  un- 
der 9  270.183(1).  Section  270.183(1)  is 
amended-ctccordingly. 

(6)  Claims  by  manufacturers  and  im- 
porters. Because  of  the  period  of  suspen- 
si<Mi  of  package  marking  requirements, 
claims  by  manufacturers  and  importers 
for  ref imd  or  credit  of  tax  on  large  cigars 
withdrawn  from  the  market  must  be  for 
the  lowest  tax  rate  on  that  brand  and 
size  of  cigar  established  during  the  rec- 
ord retention  period  (three  to  four 
years),  unless  a  higher  amount  can  be 
clearly  demonstrated  by  specific  docu- 
mentation. This  provision  will  cover  sit- 
uations when  the  absence  of  package 
markings  indicating  wholesale  price  may 
make  it  impossible  to  determine  the  exact 
amount  to  be  refimded  or  credited.  Sec- 
tions 270.311,  275.170,  and  275.172  are 
amended  to  include  this  new  provision. 
,  (7)  Export  warehouses.  During  the 
period  of  suspenslcm  of  package  mark- 
ing requironents,  the  records,  reports, 
and  inventories  under  §S  290.142,  290.143, 
and  290.147  need  rally  show  the  total 
number  of  large  cigars.  Wholesale  price 
need  not  be  shown,  since  the  abs^ice  of 
packag  emarkings  may  make  it  impossi- 
ble to  determine  the  applicable  whole- 
sale price.  Section  290.143  is  amend- 
ed because  it  c(»itains  a  specific  refer- 
mce  to  wholescde  price.  When  it  is  neces- 
saiy  for  export  warehouse  proprietors 
to  establish  tax  liability  on  large  cigars, 
the  liability  win  be  at  the  maximum 
rate  of  $20  per  thousand  unless  a  lower 
tax  liability  can  be  clearly  demonstrated. 
Tbls  provision  aiH>Ues  to  completion  of 
E\>rm  2150  and  to  establishmoit  ot  tax 
liabilities  on  shortages  and  losses.  Sec- 
lion  290.67  is  amoided  to  include  this 
iiew  provision. 

(8)  Wholesale  price  of  imported  cigars. 
The  U.S.  Customs  S^vlce  pointed  out 
that  there  might  be  procedural  problems 


lUMler  the  proposed  §  275.39,  as  it  related 
to  liquidation  of  import  entries.  Conse- 
quently, slight  modiflcatiais  have  been 
made  in  f  275.39(1)  a$  adopted. 

(9)  Effective  date.  Several  industry 
comm^its  stressed  the  need  for  a  mini- 
mum ot  thirty  days  between  publication 
and  ^ective  date,  in  order  to  c<»nply 
with  anticipated  package  marking  re- 
quirements. Since  these  package  marking 
requirements  are  being  susp>ended  for  at 
least  another  six  mcmths,  this  objection 
to  a  Febniary  1  effective  date  is  no 
longer  rele\'ant.  The  proposed  amend- 
ments not  related  to  package  markings 
are  being  adopted  in  virtually  the  same 
form  as  published  in  the  Federal  Reg- 
ister oa  December  3,  1976.  AU  interested 
parties  have  had  cc«istructive  notice  of 
iiie  amendments  since  that  time,  and 
the  Bureau  believes  that  most  interested 
persons  have  had  actual  notice.  Since 
the  amendments  are  necessary  to  im- 
plement section  2128  of  Pub.  L.  94-455, 
which  permits  the  cigar  industry  to  take 
advantage  of  the  reduced  tax  rate  effec- 
tive February  1,  1977,  it  is  fo\md  that 
there  is  good  cause,  withbi  the  meaning 
of  5  UJS.C.  553(d)(3),  for  making  the 
amaided  regulati(»is  effective  less  than 
thirty  days  fnxn  the  date  of  pubUcation. 
Accordingly,  these  regulations  shall  be- 
come effective  on  February  1,  1977,  which 
is  tJie  effective  date  of  section  2128  of 
Pub.  L.  94-455. 

The  foUowing  regulations  are  issued 
under  the  authority  contained  in  28 
U.S.C.  7805  (68A  Stat.  917). 

PART   270 — MANUFACTURE  OF   CIGARS 
AND  CIGARETTtS 

Paragraph  A.  The  regulations  in  27 
CFR  Part  270  are  amended  as  follows: 

1.  Section  270.11  is  amended  (1)  to  re- 
flect the  change  in  taxation  of  large  ci- 
gars, «2)  to  improve  cisulty,  and  (3)  to 
reflect  the,establishment  of  the  Bureau  of 
Alcohol,  Tobocco  and  Firearms.  Defini- 
tions of  "wb(desale  price",  "Assistant  Di- 
rector (Regulatory  Enforcement) ",  "re- 
gional regulatory  administrator",  and 
"ATP  officer"  are  added;  the  introduc- 
tory language  is  re- worded;  the  defini- 
tions of  "C(»nmis8ioner"  and  "regional 
commissioner"  are  deleted;  and  the  defi- 
nitions of  "assistant  regional  cmnmis- 
sioner",  "determined  or  determination", 
"Director",  "internal  revenue  officer", 
and  "region"  are  revised.  As  amended. 
§  270.11  reads  as  follows: 

§  270. 1 1      Meaning  of  terms. 

When  used  in  this  part  and  in  forms 
prescribed  under  this  part,  the  following 
terms  shall  have  the  meanings  given  In 
this  section,  unless  the  context  clearly 
indicates  otherwise.  Words  in  the  plural 
form  shall  include  the  singular,  and  vice 
versa,  and  words  indicating  the  mascu- 
line gender  shall  include  the  feminine. 
The  terms  "includes"  and  "including"  do 
not  exclude  ttali^es  not  listed  which  are  in 
the  same  general  class. 

Assistant  Director  (.Regulatory  En- 
forcement). The  Assistant  Director  for 
regulatory  enforcement  activities  in  the 
Bureau  of  Alcohol.  TdbtLCco  and  Fire- 
arms, who  is  responsible  to,  and  fanc- 


tions  under  the  direction  and  supervi- 
sion of,  the  Director. 

Assistant  regional  commissioner.  A  re- 
gional regulatory  administrator  as  de- 
fined in  this  section. 

ATF  officer.  An  oiBoer  of  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF) 
authorized  to  perf<n-m  any  function  re- 
lating to  the  administration  or  enforce- 
ment ot  this  part 

•  •  •  •  • 

Cigarette.  •   •   • 

Determined  or  determination.  When 
used  with  respect  to  the  tax  on  cigars 
and  cigarettes,  determined  or  determina- 
tion means  that  the  quantity  and  kind 
(small  cigars,  large  cigars,  small  ciga- 
rettes, large  cigarettes)  of  cigars  and  cig- 
arettes and  wholesale  price  of  large 
cigars  to  be  removed  subject  to  tax  have 
been  established  as  prescribed  by  this 
part  so  that  the  tax  payable  with  respect 
thereto  may  be  calculated. 

Director.  The  Director,  Bureau  of  Al- 
cohol. Tobacco  and  Firearms,  Washing- 
ton, DC. 


Internal  revenue  officer.  An  ATF  offi- 
cer as  defined  in  this  section. 

•  •  •  •  • 

Region.  A  geographical  region  of  the 
Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms. 

Regional  regulatory  administrator. 
The  principal  regional  official  responsible 
for  administering  regulations  in  this  part. 

•  *  •  •  • 

Wholesale  price.  The  manufacturers 
or  importer's  suggested  delivered  price 
at  which  the  cigars  are  to  be  sold  to  re- 
tailers, inclusive  of  the  tax  imposed  by 
26  U.S.C.  chapter  52  or  section  7652,  but 
exclusive  of  any  State  or  local  taxes  im- 
posed on  cigars  as  a  commodity,  and 
before  any  trade,  cash,  or  other  dis- 
coimts.  or  any  pnunotion,  advertising, 
display,  or  similar  allowances.  Where  the 
manufacturer's  or  importer's  suggested 
delivered  price  to  retailers  is  not  ade- 
quately supported  by  bona  fide  arm's 
length  sales,  or  where  the  manufacturer 
or  Importer  has  no  suggested  delivered 
price  to  retailers,  the  wholesale  price 
shall  be  the  price  for  which  cigars  of 
comparable  retail  price  are  sold  to  re- 
tailers in  the  ordinary  course  of  trade  as 
determined  by  the  Assistant  Director 
(Regulatory  Enforcement),  as  provided 
in  §  270.22(1) . 

2.  Section  270.21  is  amended  to  reflect 
the  new  large  cigar  tax  rate  of  ZV2  per- 
cent of  the  wholesale  price,  which  re- 
places theold  systan  of  tax  classes  based 
on  the  retail  price.  As  amended,  9  270.21 
reads  as  follows: 

§  270.21     Cigar  Ux  rates. 

(a)  Presenf  rctte*.  On  cigars,  manu- 
factured in  or  Imported  Into  the  Ublted 
States,  the  following  taxes  are  Imposed 
bylaw: 

(1)  Small  cifKxrs.  75  cents  per  thou- 
sand. 

(2)  Large  doan.  S)i  percent  of  the 
whotesale  vrkot,  but  not  more  than  $20 
pertbonsand. 
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Cigars  not  exeqipt  from  tax  imder  26 
U.S.C.  chapter  52  and  the  provisions  of 
this  part  which  are  removed  but  not  in- 
tended for  sale,  are  taxed  at  the  same 
rate  as  similar  cigars  removed  for  sale, 
(b)  Previous  rates  for  large  cigars. 
Prior  to  February  1.  1977,  the  following 
tax  rates  were  in  effect  for  large  cigars: 

(1)  If  removed  to  retail  at  not  more 
than  2«2  cents  each.  $2.50  per  thousand; 

(2)  If  removed  to  retail  at  more  than 
2'/2  cents  each  and  not  more  than  4  cents 
each,  $3  per  thousand: 

(3)  If  removed  to  retail  at  more  than 
4  cents  each  and  not  more  than  6  cents 
each,  $4  per  thousand; 

(4)  If  removed  to  retail  at  more  than 
6  cents  each  and  not  more  than  8  cents 
each,  $7  per  thousand; 

(5)  If  removed  to  retail  at  more  than 
8  cents  each  and  not  more  than  15  cents 
each.  $10  per  thousand; 

(6)  If  removed  to  retail  at  more  than 
15  cents  each  and  not  more  than  20  cents 
each.  $15  per  thousand;  and 

(7)  If  removed  to  retail  at  more  than 
20  cents  each,  $20  per  thousand. 

(Sec.  202.  Pub.  L.  85-859,  72  Stet.  1414,  as 
amended  by  sec.  2128,  Pub.  L.  94-465,  90  St.it 
1921  (28  U.S.C.  6701).) 

3.  Section  270.22  is  completely  revised 
to  set  out  rules  for  properly  determining 
the  wholesale  price  of  large  cigars.  As  re- 
vised.!! 270.22  reads  as  follows: 

§  270.22      Dctcrminalion     of     wliuU-sale 
l>rii-<-  of  large  cieara. 

lai  General  ride.  All  cigars  of  the 
same  brand,  size,  and  paclcaging  are 
taxed  at  the  same  rate  except  where 
otherwise  specifically  provided.  When  the 
manufacturer  establishes  a  suggested  de- 
livered price  to  retailers  (wholesale 
price),  he  shall  do  so  according  to  the 
principles  in  the  definition  of  "wholesale 
price"  in  S  270.11  and  in  this  section. 
"Suggested  delivered  price"  is  the  price 
at  which  the  manufacturer  intends  for 
the  cigars  to  be  sold  to  retailers,  and 
based  on  which  the  manufacturer's  price 
to  distributors  and  wholesalers  is  estab- 
lished throi^h  the  usual  trade  discount. 
The  price  at  which  a  cigar  is  in  fact 
usually  sold  to  retailers  in  transactions 
at  arm's  length  from  the  manufacturer  is 
the  best  evidence  of  whether  the  manu- 
facturer's sugg^ted  delivered  price  is 
properly  set.  While  It  is  not  expected  that 
a  manufacturer  will  exercise  any  control 
over  the  prices  actually  paid  by  retailers 
in  transactions  with  indepoident  distrib- 
utors, it  is  the  manufacturer's  respon- 
sibility to  exercise  reasonable  care  to  as- 
sure that  his  suggested  price  to  retailers 
(wholesale  price)  used  as  the  basis  for 
tax  determination  Is  ccHisistent  with 
prices  actually  paid  by  retailers.  (Where 
there  is  no  suggested  delivered  price  ade- 
quately supported  by  actual  sales  to  re- 
tailers, see  paragraph  (1)  of  this  section) . 

<b)  Pricing  for  different  packoffing.  U 
different  bona  fide  wholesale  prices  are 
applicable  to  different  types  of  packaging 
(ejr.,  boxes  of  25  and  boxes  of  5f ) ,  then 
the  cigars  in  each  type  of  packaging  are 
taxed  on  the  haaia  of  thetr  respective 
wholesale  prices. 
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(c)  Pricing  of  seconds.  If  some  of  an 
•thei-wlse  identical  cigar  brand  and  sl» 
(1)  Are  distinctive  from  other  such 
cigars  because  of  physical  imperfections, 
<2)  Are  offered  to  the  consumer  through 
clear  labeling  as  "imperfects",  "seconds", 
"throw-outs",  or  a  comparable  o<Mnmonly 
understood  term,  and  (3)  The  manufac- 
turer has  a  separate  wholesale  price  for 
such  cigars,  then  they  are  taxed  en  the 
basis  of  this  separate  wholesale  price. 

(d)  Combination  packages.  If  a  manu- 
facturer has  a  wholesale  price  for  a  com- 
bination package  containing  cigars  of 
different  sizes,  the  cigars  are-taxed  based 
on  that  combination  wholesale  price.  If 
there  is  no  wholesale  price  for  tiie  com- 
bination, then  the  cigars  are  taxed  based 
on  their  individual  wholesale  prices. 

(e)  Promotional  pricing.  Special  pro- 
motional pricing  arrangements,  whether 
applicable  to  all  or  only  a  part  of  remov- 
als, do  not  alter  the  taxable  wholesale 
price  of  large  cigars.  For  the  purposes  of 
applying  this  rule,  any  temporary  reduc- 
tion in  price  is  presumed  to  bt  for  pro- 
motional purposes. 

(f)  Removals  for  another  person.  If  a 
manufacturer  makes  taxable  removals  of 
a  brand  and  size  of  cigar  only  for  distri- 
bution by  others  who  establish  the  sug- 
gested delivered  price  to  retailers  (whole- 
sale price  > ,  then  the  tax  is  based  on  such 
wholesale  price  irrespective  of  the  fact 
tliat  it  is  not  directly  established  by  the 
manufacturer  making  the  taxable  re- 
movEds. 

(g>  Removals  for  sale  to  retailers  only. 
If  a  manufacturer-makes  taxable  remov- 
als of  a  brand  and  size  of  cigars  for  arm's 
length  sales  to  retailers  only,  the  tax  is 
based  on  the  manufacturer's  selling  price, 
applying  the  principles  of  inclusion  and 
exclusion  contained  in  the  definition  of 
"wholesale  price"  in  §  270.11. 

(h)  Change  in  wholesale  price.  When 
a  manufacturer  decides  to  change  the 
wholesale  price  of  a  brand  and  sirje  of 
large  cigars,  there  may  be  some  of  these 
cigars  which  were  removed  before  the 
price  change  decision  and  were  tax  deter- 
piined  on  the  basis  of  the  old  wholesale 
price,  which  in  fact  are  later  sold  to  re- 
tailers under  the  new  wholesale  price.  In 
this  situation,  the  cigars  will  he  consid- 
ered to  have  bem  properly  tax  deter- 
mined, unless  at  the  time  of  removal  the 
manufacturer  had  reason  to  believe  that 
the  cigars  would  be  sold  under  the  new 
wholesale  price,  considering  all  informa- 
tion which  was  or  should  have  been 
available  to  him.  After  the  price  change 
decision,  cigars  may  properly  be  removed 
and  tax  determined  on  the  basis  of  the 
old  wholesale  price  if  the  manufacturer 
has  reason  to  know,  at  the  time  of  re- 
moval, that  they  wUl  be  sold  to  retailers 
before  the  new  wholesale  price  is  effec- 
tive. Conversely,  cigars  removed  after  a 
price  change  decision  which  can  reason- 
ably be  expected  to  be  sold  to  retailers 
under  the  new  wholesale  price  must  be 
tax  determined  on  the  basis  of  the  new 
wholesale  price,  even  if  the  removal  takes 
place  before  the  new  wholesale  price  is 
announced  or  becomes  effective.  A  price 
change  decision  Is  held  to  be  made  at  ttie 
earliest  time  during  the  price  change 


considerations  when  it  might  reasonably 
be  concluded  that  the  decision  to  change 
the  price  had  in  fact  been  reached. 

(i)  Determination  of  wholesale  price 
by  Assistant  Director  (Regulatory  En- 
forcement). The  Assistant  Director 
(Regulatory  Enforcement)  will  deter- 
mine the  wholesale  price  for  tax  pur- 
poses where  the  manufacturer  has  no 
suggested  delivered  price  to  retailers  as 
contemplated  by  the  definition  of 
"wholesale  price"  in  §  270.11  and  as  dis- 
cussed in  paragraph  (a)  of  this  section. 
Listings  of  such  wholesale  prices  and 
their  comparable  retail  prices  will  be 
published  as  necessary  in  the  official  Bul- 
letin of  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  for  use  by  manufacturers 
in  properly  determining  the  tax  on  re- 
movals of  large  cigars  for  which  there  is 
no  suggested  delivered  price  to  retailers. 
If  a  manufacturer  has  cigars  which  are 
not  covered  by  the  existing  published 
listing,  and  for  which  he  has  no  sug- 
gested delivered  price  to  retailers,  the 
manufacturer  shall  submit  a  written  re- 
quest to  the  Assistant  Director  (Regula- 
tory Enforcement)  for  a  determination 
of  the  wholesale  price  applicable  to  such 
cigars  for  tax  purposes.  If  any  of  these 
cigars  are  removed  before  such  deter- 
mination, the  manufacturer  shall  ascer- 
tain the  wholesale  price  to  the  best  of 
his  ability  based  on  the  prices  which  are 
included  in  the  published  listing  and 
other  pertinent  information  available  to 
him,  and  shall  use  that  price  foi*  calcu- 
lation and  payment  of  the  tax  and  for 
other  tax  purposes  under  this  part,  pend- 
ing the  determination  by  the  Assistant 
Director  (Regulatoi-y  Enf orc«nent) .  If 
the  wholesale  price  used  by  the  manu- 
facturer for  tax  payment  differs  from 
that  subsequently  determined  by  the  As- 
sistant Director  (Regulatory  Enforce- 
ment) to  be  the  wholesale  price  for  tax 
purposes,  then  the  manufacturer  shall 
make  an  adjustment  in  his  tax  return 
to  correct  the  amount  of  tax  paid.  Any 
tax  adjustment  shall  be  made  on  the  re- 
turn covering  the  date  on  which  notifi- 
cation of  the  wholesale  price  determina- 
tion was  received  from  the  Assistant  Di- 
rector (Regulatory  Enforcement). 

4.  Section  270.162  is  amended  to  show 
that  the  tax  on  large  cigars  is  now  based 
on  the  wholesale  price  rather  than  the 
tax  class,  with  a  maximum  tax  of  $20 
per  thousand  on  cigars  with  a  wholesale 
price  of  more  than  $235,294  per  thou- 
sand. A  change  in  terminology  is  also 
made  which  reflects  the  establishment  of 
the  Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms. The  amended  portions  of  §  170.162 
read  as  follows : 

§  270.162      Scniiiiioiilhly  lax  return. 

(a>  Requirement  for  filing.  Every 
manufacturer  of  tobacco  products  shall 
file,  for  each  of  his  factories,  a  semi- 
monthly tax  return  on  Form  3071,  in 
triplicate,  with  the  district  director  of 
the  internal  revenue  district  in  which 
the  factory  is  located,  for  each  return 
period,  including  any  period  during 
which  a  manufacturer  begins  or  discon- 
tinues business.  He  shall  file  the  return 
at  the  time  specified  in  5  270.165  regard- 
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less  of  whether  cigars  or  cigarettes  are 
removed  or  whether  tax  is^  due  for  thMt 
particular  return  period.  However,  where 
the  manufacturer  requests  by  letter,  in 
duplicate,  and  the  regional  regulatory 
administrator  grants  specific  authoriza- 
tion, the  manufacturer  need  not  during 
the  term  of  such  authorization  file  a  tax 
return  for  any  period  for  which  tax  is  not 
due  or  payable.  The  manufacturer  shall 
retain  the  receipted  copy  of  each  tax  re- 
turn transmitted  to  him  by  the  district 
director. 

(b)  Information  to  be  included.  The 
manufacturer  shall  show  on  the  return 

(1)  Hlfi  employer  Idmtification  number, 

(2)  The  numbers  of  small  cigarettes, 
large  cigarettes,  and  small  cigars  re- 
moved subject  to  tax  during  the  return 
period,  (3)  The  number  and  the  total 
wholesale  price  of  all  large  cigars  with 
a  wholesale  price  of  not  more  than 
$235,294  per  thousand  which  were  re- 
moved subject  to  tax  during  the  return 
period,  (4)  "Hie  number  of  large  cigars 
with  a  wholesale  price  of  more  than 
$235,294  per  thousand  which  were  re- 
moved subject  to  tax  during  the  return 
period,  and  (5)  The  tax  due.  The  manu- 
facturer Shan  serially  number  each  re- 
turn on  Form  3071,  commencing  with 
the  number  "1"  on  the  first  return  filed 
In  any  calendar  year,  and  shall  make  a 
written  declaration  tiiat  the  return  is 
made  under  penalties  of  perjury. 


(Sec.  202,  Pub.  L.  85-869.  72  Stat.  1417  (26 
U.S.C.  6703);  sec.  2128(c),  Pub.  L.  94r-465,  90 
Stat.  1921  (26U.S.C.  6741).) 

5.  Section  270.183  Is  amended  to  re- 
quire that  large  cigars  be  recorded  by 
wholesale  price  rather  than  by  the  for- 
mer tax  classes,  and  to  provide  a  break- 
down of  products  removed  for  "export 
purposes"  to  show  the  respective  quan- 
tities removed  for  export  directly  from 
the  factory  and  transferred  to  export 
warehouses.  During  the  suspension  of 
package  marking  requirements,  only  the 
total  number  of  large  cigars  on  which 
the  tax  has  been  determined  need  be 
shown.  As  amended,  §  270.183  reads  as 
follows : 

§  270.183     Record    of    eigars    anri    cigca- 
rettes. 

The  record  of  a  manufacturer  of  to- 
bacco products  shall  show  the  date  and 
total  quantity  of  all  cigars  and  ciga- 
rettes, by  kind  (small  cigars — large  ci- 
gars; small  cigarettes — large  cigarettes) ; 

(a)  Manufactured; 

(b)  Received  In  bond  by — 

(1)  Transfer  from  other  factories, 

(2)  Beleaee   from   customs   custody,    and 

(3)  Transfer  from  export  warehouses; 

(c)  Received  by  return  to  bond; 

(d)  Disclosed  as  an  overage  by  Inventory; 

(e)  Removed  subject  to  tax  (by  wholesale 
price  for  large  cigars) ; 

(f)  Removed,  In  bond,  for — 

(1)  Export. 

(2)  Tnmsfer  to  export  warehouses, 

(3)  Transfer  to  other  factories, 

(4)  Tite  of  the  United  States, 

(6)  Kxperlmental  purpoaM  off  factory 
premises; 


ig)  Otherwise  disposed  of,  without  deter- 
mination of  tax,  by — 

{ ^ )  Consumption  by  employees  on  factory 
prei^ises, 

(2)  Consimiption  by  employees  off  factory 
premises,  together  with  the  number  of  em- 
ployees to  whom  furnished. 

(3)  Use  for  experimenUl  purposes  on  fac- 
tory premises, 

(4)  Loss, 

(6)  Destruction,  and 

(6)  Reduction  to  tobacco; 

(h)  Disclosed  as  a  shortage  by  inventory: 
and 

(i)  On  which  the  tax  has  been  determined 
(by  wholesale  price  for  large  cigars,  except 
that  those  over  $235,294  per  thousand  may 
optionaUy  be  shown  as  If  the  wholesale  price 
were  S236  per  thousand)    and  which   are — 

(1)  Received,  and 

l2)   Disposed  of. 

However,  due  to  the  suspension  of  re- 
quirements for  wholesale  price  to  be 
shown  on  packages  of  large  cigars  (see 
§  270.214(d)),  the  record  imder  para- 
graph «i)  of  this  section  relating  to  large 
cigars  on  which  the  tax  has  been  deter- 
mined need  only  show  the  total  num- 
ber of  these  cigars,  until  notification  in 
the  Federal  Register. 

(Sec.  2128(c),  Pub.  L.  94-455,  90  Stat.  1921 
(26  US.C.  6741).) 

6.  Section  270.184  is  amended  to  re- 
quire the  records  supporting  removals 
of  large  cigars  subject  to  tax  to  show 
the  wholesale  price,  rather  than  the  tax 
class  under  the  former  system  of  taxa- 
tion. As  amended,  $  270.184  reads  as 
follows: 

§  270.184      Record  in  support  of  remov- 
als subject  to  tax. 

Every  manufacturer  of  tobacco  prod- 
ucts shall  keep  a  supporting  record  of 
cigars  and  cigarettes  removed  from  his 
factory  subject  to  tax  and  shall  make 
entries  in  the  record  at  the  time  of  re- 
moval. The  supporting  record  shall  show, 
with  respect  to  each  removal,  the  date 
of  removal,  the  name  and  address  of 
the  person  to  whom  shipped  or  delivered, 
and  the  kind  and  quantity  of  cigars  or 
cigarettes  removed.  In  the  case  of  large 
cigars  the  wholesale  price  shall  also  be 
shown,  exc^t  that  If  the  price  is  more 
than  $235,294  per  thousand,  an  Indica- 
tion in  the  supporting  record  to  that 
effect  will  suffice.  Where  the  cigars  or 
cigarettes  are  delivered  within  the  fac- 
tory directly  to  the  consumer,  the  name 
and  address  of  the  person  to  whom  de- 
livered need  not  be  shown.  Where  the 
manufsujturer  keeps,  at  the  factory, 
copies  of  invoices  or  other  commercial 
records  containing  the  information  re- 
quired as  to  each  removal.  In  such  man- 
ner that  the  information  may  be  readily 
ascertained  tiierefrom,  such  copies  will 
be  considered  the  supporting  record  re^ 
quired  by  this  section.  Such  invoices  or 
other  commercial  records  which  do  not 
show  specifically  the  tax  classification 
of  cigars  or  cigarettes  (including  whole- 
sale price  of  large  cigars)  will  be  ac- 
ceptable if  they  contain  adequate  infor- 
mation to  readily  enable  an  ATF  offi- 
cer to  ascertain  the  applicable  tax. 

(Sec.  aia8(c).  Pub.  L.  94-456,  90  Stat.  1921 
(26  UJS.C.  6741).) 


7.  A  new  5  270.187  Is  added  to  require 
that  manufacturezs  keep  records  of  the 
wholesale  prices  <rf  large  cigars.  The  new 
S  270.187  reads  as  foDows: 

§  270.187     Record  of  lance  ri|car  wlmle- 
sale  prices. 

Every  manufactiurr  of  tobacco  prod- 
ucts who  removes  large  cigars  from  his 
factory  sliall  keQ>  the  records  required 
by  this  section. 

<a)  Basic  record  of  wholesale  prices. 
The  manufacturer  shall  keep  a  record  to 
show  each  wholesale  price  (suggested  de- 
livered price  to  retailers  or  wholesale 
price  as  determined  by  the  Assistant  Di- 
rector (Regulatory  Enforcement^  under 
5  270.22(h) ) ,  which  Is  applicable  to  large 
cigars  removed.  No  later  than  the  tenth 
business  day  in  January  of  each  year 
the  manufacturer  shall  prepare  such  a 
record  to  show  the  wholesale  price  in 
effect  on  the  first  day  of  that  year  for 
each  brand  and  size  of  his  large  cigars. 
However,  for  the  year  1977  the  record 
shall  be  prepared  no  later  than  the  tenth 
business  day  In  February,  to  show  the 
prices  in  effect  as  of  February  1,  1977. 
The  manufacturer  shall  thereafter  en- 
ter in  the  record  the  wholesale  price  and 
its  effective  date  far  any  large  cigar  re- 
moved which  was  not  iH«vlously  entered 
in  the  record,  and  any  change  in  a  price 
from  that  shown  In  the  record,  within 
ten  business  days  after  such  removal  or 
change  in  price.  The  record  shall  be  a 
continuing  oae  for  each  brand  and  size 
of  cigar  (and  type  of  packaging,  if  per- 
tinent) ,  so  that  the  taxable  price  on  any 
date  may  be  readily  ascertained. 

(b)  Copies  of  price  announcements. 
The  manufacturer  shall  retain  a  copy  of 
each  general  announcement  which  he 
issues  within  his  organization  w  to  the 
trade  about  establishment  or  change  of 
large  cigar  wholesale  prices.  If  the  copy 
does  not  show  the  actual  date  when  is- 
sued it  shall  be  annotated  to  show  tliai 
information,  and  it  shall  also  be  anno- 
tated to  show  the  date  on  which  a  copy 
was  submitted  to  the  Assistant  Director 
(Regulatory  Enforcement^  in  accord- 
ance with  §  270.202(b) . 

8.  The  existing  material  in  S  270.202 
is  designated  as  paragraph  (a),  and  a 
new  paragraph  (b)  Is  added  to  require 
reports  concerning  wholesale  prices  of 
large  cigars.  As  revised,  ^270.202  read.<; 
as  follows : 

§  270.202      Reports. 

<a)  Monthly  report.  :  •   • 

lb)  Report  of  wholesale  prices  for 
large  cigars.  Every  manufactiu-er  of  to- 
bacco products  who  removes  large  cigars 
from  his  factory,  and  who  issues  an- 
nouncements such  as  those  described  in 
this  paragraph,  shall  make  a  report  of 
each  establishment  or  change  of  whole- 
sale price  (suggested  delivered  price  to 
retailers)  for  large  cigars.  The  report 
shall  consist  of  a  copy  of  each  general 
announcement  that  the  manufacturer 
issues  within  his  organization  or  to  the 
trade  about  establishment  or  changes  of 
wholesale  prices.  Only  one  copy  of  an 
announcement  need  be  submitted  even 
if  it  relates  to  cigars  removed  subject  to 
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tax  tiom  more  than  one  factory.  If  this 
copy  does  not  show  the  acttial  date  when 
the  amiouncement  was  Issued,  or  Identify 
the  factory  or  fac^rles  from  which  re- 
movals of  the  cigars  covered  by  the  an- 
nouncement are  made,  then  the  copy 
shall  be  annotated  to  show  this  infor- 
mation. The  factory  or  factories  shall 
be  identified  either  by  permit  niunber(s) 
or  by  name,  city  and  state.  If  an  Intra- 
organizatlonal  announcement  involves 
a  forthcoming  price  change  or  new  prod- 
uct which  at  the  time  of  issuance  is 
to  remain  confidential  until  a  later  date, 
the  manufactxirer  may  include  a  state- 
ment to  this  effect  on  the  copy  submitted. 
The  copy  shall  be  submitted  to  the  As- 
sistant Director  (Regulatory  Enforce- 
ment!. Attn:  Industry  Control  Division, 

■  Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms. Washington,  D.C.  20226,  within 
five  business  days  after  the  day  issued. 

■  (Sec.  202.  Pub.  L.  85-859,  72  Stat.  1422  (26 
U.S.C.   5722 ).> 

9.  A  new  §  270.203  is  added  to  provide 
statistical  classes  of  large  cigars,  based 
on  wholesale  prices,  which  will  replace 
the  foi-mer  tax  classes  based  on  retail 
prices.  New  §  270.203  reads  as  follows: 

§  270.20."}      Statistical      clasiiifiratioii      nt' 
lar^f  t-ipars. 

Large  cigars  are  divided  into  eight 
classes  for  statistical  purposes,  accord- 
ing to  the  wholesale  price.  The  eight 
classes  are  as  follows:  * 

(a  I  CZass  A.  large  cigars  with  a  whole- 
sale price  of  not  more  than  $33.00  per 
thousand. 

<b)  CZass  B.  large  cigars  with  a  whole- 
sale price  of  more  than  $33.00  per 
thousand  but  not  more  than  $51.00  per 
thousand. 

(c  •  Class  C.  large  cigars  with  a  whole- 
sale price  of  more  than  $51.00  per 
thousand  but  not  more  than  $66.00  per 
'  ^ousand. 

(d  •  Class  D.  large  cigars  with  a  whole- 
sale price  of  more  than  $66.00  per 
thousand  but  not  more  than  $105.00  per 
thousand. 

(e)  Class  E.  large  cigars  with  a  whole- 
sale price  of  more  than  $105.00  per 
thousand  but  not  more  than  $120.00  per 
thousand. 

(f)  C/ass  F.  large  cigars  with  a  whole- 
sale price  of  more  than  $120.00  per 
thousand  but  not  more  than  $154.00  per 
thousand. 

(g)  Class  G.  Large  cigars  with  a 
wholesale  price  of  more  than  $154.00  per 
thousand  but.  not  more  than  $235,294 
per  thousand,  and 

<h)  Class  H.  Large  cigars  with  a 
wholesale  price  of  more  than  $235,294 
per  thousand. 

10.  Section  270.214  is  revised  to  include 
requirements  that  packages  of  large  ci^ 
gars  show  information  relating  to  wholes- 
sale  price.  However,  application  of  these 
new  requirements  for  large  cigars  is  sus- 
pended pending  further  notification  in 
the  Federal  Register.  Other  require- 
ments of  this  section,  not  related  to 
wholes«ile  price  markings,  are  effective 
as  of  the  effective  date  of  this  document. 
As  amended,  8  270.214  reads  as  follows: 
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§1  270.214      Notice  for  cigars. 

(a)  General  requirement.  Every  pack- 
age of  cigars  shall,  before  removal  sub- 
ject to  tax,  have  adequately  imprinted 
thereon,  or  on  a  label  securely  affixed 
thereto,  the  designation  "cigars",  the 
quantity  of  such  product  contained 
therein,  and  the  classification  of  the 
product  for  tax  purposes,  i.e.,  for  small 
cigars,  either  "small"  or  "little",  and  for 
large  cigars,  the  wholesale  price. 

(b)  Expression  of  wholesale  price.  Ttit 
price  to  be  shown  is  the  wholesale  price 
for  each  thousand  cigars,  except  that  for 
cigars  with  a  wholesale  price  of  more 
than  $235,294  per  thousand  the  whole- 
sale price  may  be  either  specifically  ex- 
pressed or  expressed  as  if  it  were  $236 
per  thousand.  Such  price  shall  be  ex- 
pressed either  in  arable  numerals  or  ac- 
cording to  the  code:  A=l,  B=2,  C=3, 
D=4,  E  5.  F  =6,  G  =  7,  H=8,  J=9,  K-  0; 
and  in  either  case  shall  be  preceded  by 
the  identifying  letters  "MP".  If  the 
wholesale  price  is  in  even  dollars  then  no 
decimal  or  cents  information  need  be 
shown.  Thus,  for  a  cigar  with  a  wholesale 
piice  of  $80.00  per  thousand  the  whole- 
sale price  would  be  expressed  as  "MP80" 
or  as  "MPHK";  for  a  cigar  with  a  whole- 
sale price  of  $65.20  per  thousand,  the 
wholesale  price  would  be  expressed  as 
"MP65.20  "  or  as  "MPPE.BK";  and  for  a 
cigar  with  a  wholesale  price  for  $450 
per  thousand,  the  wholesale  price  would 
be      expressed      as      either      "MP450," 

•MPDEK",  "MP236",  or  "MPBCF ". 

I  c  >  Packages  with  cigars  of  more  than 
one  price.  If  a  combination  package  in- 
cludes large  cigars  of  more  than  one 
wholesale  price  and  they  are  taxable  on 
the  basis  of  the  individual  wholesale 
prices  of  the  cigars  and  not  on  the  basis 
osf  an  established  wholesale  price  for  the 
combination  package  (see  1270.22(d)). 
the  numbers  of  cigars  at  each  whole- 
sale price  and  a  brief  description  of  those 
cigars  shall  be  shown  with  the  applicable 
wholesale  price  information.  For  ex- 
ample, if  a  package  contained  30  Blunts 
with  a  wholesale  price  of  $80  per  thou- 
sand and  20  Panatelas  with  a  wholesale 
price  of  $100  per  thousand,  the 
wholesale  price  would  be  shown  as  "30 
Blimts— MP80,  20  Panatelas— MPIOO'", 
or  "30  Blunts— MPHK,  20  Panatelas^ 
MPAKK". 

(d)  Application  of  wholesale  price 
regulations.  The  application  of  regula- 
tions in  this  section  relating  to  the  im- 
printing, on  i>{u^ages  of  large  cigars,  of 
information  relating  to  wholesale  price 
is  suspended  imtil  notification  in  the 
Pederai.  Register.  This  notification  shall 
be  published  in  the  Federal  Registir 
not  less  than  90  days  prior  to  the  date 
when  the  wholesale  price  marking  regu- 
lations shall  begin  to  apply. 

(Sec.  202,  Pub.  L.  86-895.  72  Stat.   1422   (86 
tr.S.C.  5723).) 

10a.  Section  270,311  is  amended  to  in- 
dicate that  diu-ing  the  suspension  of 
package  maiicing  requirevients  (see 
3  270.214(d)).  the  schedule  of  products 
on  Form  3069,  as  well  as  claims  filed  on 
the  bafis  of  this  schedule,  must  shorw 
large    digars    at   the    lowest   wholesale 


price  for  that  brand  and  size  of  cigar 
established  during  the  record  retention 
period,  unless  a  higher  amount  can  be 
clearly  demonstrated  by  specific  docu- 
mentation. The  existing  material  is 
designated  as  paragraph  (a) ,  and  the 
new  material  is  contained  in  a  new< 
paragraph  (b) .  As  amended,  §  270.311  (b'- 
reads  as  follows: 

§  270.31 1      Action  by  claimant. 

(a>    *   *   • 

(b>  After  February  1,  1977,  informa- 
tion on  large  cigar  packages  will  not 
adequately  evidence  the  amount  of  tax 
paid  on  the  contents,  because  of  the  sus- 
pension of  package  notice  requirements 
as  provided  in  §  270.214(d),  and  because 
packages  indicating  the  former  tax 
classes  may  continue  to  be  removed 
without  alteration.  Consequently,  refund 
or  credit  of  tax  on  large  cigars  with- 
drawn from  the  market  after  February 
1,  1977,  will  be  limited  to  the  minimum 
amount  applicable  to  that  brand  and 
size  of  cigar  during  the  required  record 
retention  period  (see  §  270.185)  except 
where  the  manufacturer  establishes  that 
a  greater  amount  was  actually  paid.  For 
each  claim  involving  large  cigars  with- 
drawn from  the  market  the  manufac- 
turer shall  include  a  certification  on 
either  ATF  Form  3069.  ATF  Form  2635, 
or  IRS  Form  843,  to  read  as  follows: 
"The  amounts  claimed  relating  to  large 
cigars  are  based  on  the  lowest  wholesale 
prices  applicable  to  such  cigars  during 
the  required  record  retention  period,  ex- 
cept where  specific  documentation  is 
submitted  with  the  claim  to  establish 
that  any  greater  amount  of  tax  claimed 
was  actually  paid." 

(Sec.  202.  Pub.  L.  85-859.  72  Stat.   1419,   a.s 
amended  (26  U.S.C.  6705).) 


PART  275— IMPORTATION  OF  CIGARS, 
CIGARETTES,  AND  CIGARETTE  PAPERS 
AND  TUBES 

Par.  B.  The  regulations  in  27  CFR  Part 
275  are  amended  as  follows : 

1.  Section  275.11  is  amended  (1)  to  re- 
flect the  change  in  taxation  of  large 
cigars,  <2)  to  improve  clarity,  and  (3)  to 
reflect  changes  in  Customs  Service 
organization  and  the  establishment  of 
the  Bureau  of  Alcohol.  Tobacco  and  Fire- 
arms. Definitions  of  "wholesale  price". 
"Assistant  Director  (Regulatory  Enforce- 
ment)", "ATP  officer",  "Chief,  Puerto 
Rico  Operations",  "regional  regulatory 
administrator",  and  "TSUSA"  are  added ; 
the  introductory  language  is  re-worded; 
and  the  definitions  of  "assistant  regional 
commissioner",  "collector  erf  customs'", 
"computation  or  computed",  "determina- 
tion or  determined",  "internal  revenue 
officer",  and  "regional  director"  are 
modified.  As  amended,  §  275.11  reads  as 
follows : 

§  275.1 1      Meaning  of  terms. 

When  used  in  this  part  and  in  forms 
prescribed  under  this  part,  the  following 
terms  shall  have  the  mesmlngs  givax  In 
this  section,  unless  the  coatext  clearly 
indicates  otherwise.  Words  In  the  idural 
form  shall  include  the  singular,  and  ylce 
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versa,  and  words  indicating  the  mascu- 
line gender  shall  Include  the  feminine. 
The  terms  "Includes"  and  "including"  do 
not  exclude  things  not  listed  which  are 
in  the  same  general  class. 

Assistant  Director  (Regulatory  En- 
forcement}. The  Assistant  Director  for 
regulatory  enforcement  activities  In  the 
Bureau  of  Alcc^ol,  Tobacco  and  Fire- 
arms, who  is  responsible  to,  and  func- 
tions under  the  direction  and  supervision 
of,  the  Director. 

Assistant  regional  commissioner.  A  re- 
gional regulatory  administrator  as  de- 
fined in  this  section. 

ATF  officer.  An  officer  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATP) 
auth<»ized  to  perform  any  functi<»i  re- 
lating to  the  administration  or  enforce- 
ment of  this  part. 

•  •  9  •  • 

Chief,  Puerto  Rico  Operations.  The 
primary  representative  in  Puerto  Rico  of 
the  Btureau  of  Alcohol.  Tobacco  and 
Firearms. 

«  •  «  •  • 

Collector  of  customs.  A  district  direc- 
tor of  customs  as  defined  In  this  section. 

Computation  or  computed.  Wiiea  used 
with  respect  to  the  tax  on  cigars  and 
cigarettes  of  Puerto  Rlcan  manufacture, 
computation  or  computed  shall  mean 
that  the  bonded  manufacturer  has  as- 
certained the  quantity  and  kind  (small 
cigars,  large  cigars,  small  cigarettes, 
large  cigarettes)  of  cigars  and  cigarettes 
and  wholesale  price  of  large  cigars  being 
shipped  to  the  United  States;  that  the 
payment,  in  Puerto  Rico,  of  the  tax  on 
such  products  is  to  be  deferred  under 
Subpart  O  of  this  part;  that  the  tax  im- 
posed on  such  products  by  26  U.S.C. 
7652(a)  has  been  calculated,  that  the 
bonded  manufacturer  has  executed^-an 
agreement  to  pay  the  Internal  revenue 
t&x.  which  will  become  due  with  respect 
to  such  products,  as  provided  hi  this  part: 
and  that  an  ATF  officer  has  verified  and 
executed  a  certification  of  such  calcula^ 
tion. 

Determined  or  determination.  When 
used  with  respect  to  the  internal  reve- 
nue tax  on  cigsu^,  cigarettes,  and  ciga- 
rette papers  and  tubes,  determined  or 
determination  shall  mean  that  the 
quantity  and  kind  (small  cigars,  l£u-ge 
cigars,  sm&n  cigarettes,  large  cigarettes) 
of  cigars  and  cigarettes  and  wholesale 
price  of  large  cigars,  or  the  number  of 
books  or  sets  of  cigarette  papers  of  each 
different  numerical  content,  or  the  num- 
ber of  cigarette  tubes,  to  be  removed 
subject  to  internal  revenue  tax,  has  been 
established  as  prescribed  by  this  part  so 
that  the  Internal  revenue  tax  payable 
with  respect  thereto  may  be  calculated. 
«  •  •  •  • 

Internal  revenue  officer.  An  ATP  offi- 
cer as  defined  in  this  section. 

•  •  •  •  * 

Region.  A  geographical  region  of  the 
Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms. 

Regional  director.  A  regional  regula- 
tory administrator  as  defined  in  this 
section. 


Regional  regulatory  administrator 
The  principal  regional  official  responsi- 
ble for  admini-stering  regulations  in  this 
part. 

*  *  •  •  « 

TSUSA.  The  Tariff  Schedules  of  the 
United  States  Annotated,  as  published  by 
the  United  States  International  Trade 
Commission, 


Wholesale  price.  The  manufacturers 
or  importer's  suggested  delivered  price 
at  which  the  cigars  are  to  be  sold  to  re- 
tailers, inclusive  of  the  tax  imposed  by 
26  U.S.C.  chapter  52  or  section  7652,  but 
exclusive  of  any  State  or  local  taxes  im- 
posed on  cigars  as  a  commodity,  and  be- 
fore any  trade,  cash,  or  other  discounts, 
or  any  promotion,  advertising,  display, 
or  similar  allowances.  Where  the  manu- 
facturer's or  importer's  suggested  de- 
livered price  to  retailers  is  not  swlequately 
supported  by  bona  fide  arm's  length 
sales,  or  where  the  manufacturer  or  Im- 
porter has  no  suggested  deUvered  price 
to  retailers,  the  wholesale  price  shall  be 
the  price  for  which  cigars  of  comparable 
retail  price  are  sold  to  retailers  in  the 
ordinary  course  of  trade  as  determined 
by  the  Assistant  Director  (Regulatory 
Enforcement)   under  §275.39(1). 

2.  Section  275.31  is  amended  to  reflect 
the  new  tax  rate  on  large  cigars,  which 
is  8»^  percent  of  the  wholesale  price.  The 
old  system  of  tax  classes  has  been 
changed  by  statute.  As  amended 
§  275.31  reads  as  follows 

§  27.J..31      Ci|e;ars. 

<a)  Present  rates.  On  cigars  miported 
or  brouc^t  into  the  United  States,  the 
following  internal  revenue  taxes  are  im- 
posed by  law: 

(1)  Small  cigars.  75  cents  per  thou- 
sand. 

(2)  Large  cigars.  B'i  percent  of  the 
wholesale  price,  but  not  more  than  $20 
per  thousand. 

Cigars  not  exempt  from  tax  under  this 
part  which  are  removed  but  not  intended 
for  sale  are  taxed  at  the  same  rate  as 
similar  cigars  removed  for  sale. 

(b)  Previous  rates  for  large  cigars. 
Prior  to  February  1,  1977,  the  following 
tax  rates  were  in  effect  for  large  cigars: 

(1)  If  ranoved  to  retail  at  not  more 
than  2^2  cents  each,  $2.50  per  thousand; 

*2)  If  removed  to  retail  at  more  than 
2  Mi  cents  each  and  not  more  than  4  cents 
each,  $3  per  thousand; 

(3)  If  removed  to  retail  at  more  than 

4  cents  each  and  not  more  than  6  cents 
each,  $4  per  thousand ; 

(4)  If  removed  to  retail  at  more  than 
6  cents  each  and  not  more  than  8  cents 
each,  $7  per  thousand; 

(5)  If  removed  to  retail  at  more  than 

5  cents  each  and  not  more  than  15  cents 
each,  $10  per  thousand; 

(6)  If  removed  to  retail  at  more  than 
15  cents  each  and  not  more  than  20  cents 
each.  $15  per  thousand;  and 

(7)  If  removed  to  retail  at  more  than 
20  cents  each,  $20  per  thousand. 

(68A  St&t.  907,  as  amended  {26  UB.C.  76S2) : 
sec.   302,   Pub.  L.   8&-869,   73   Stat    1414    aa 


Rmended  by  sec.  2138,  Pub.  L  94  455  9t<  Sn.' 
1921   (26  VS.C.  6701).) 

3.  Secti(»i  275.37  Is  revised  to  provide 
statistical  classes  of  large  cigars,  based 
on  wholesale  prices,  which  will  replace 
the  former  tax  classes  based  on  retail 
prices.  Also,  the  center  heading  above 
§  275.37  is  modified  to  reflect  the  change 
from  tax  classes  to  statistical  classes.  As 
amended,  the  center  heading  and  §  275  37 
read  as  follows: 

Classification  or  Large  Cigars  and 
Cigarettes 


rliis>.ilicati<in        of 


§  275.37      Slalialical 
large  ciKani. 

lArge  cigars  are  divided  into  eight 
classes  for  statistical  purposes,  accord- 
ing to  the  wholesale  price.  The  eight 
classes  are  as  f  (^ows : 

<a)  CtassX.  Large  cigars  with  awhile - 
sale  price  of  not  more  tlian  $33.00  per 
thousand, 

(b)  Class  B.  Large  cigars  with  a  whole- 
sale price  of  more  than  $33.00  per 
thousand  but  not  more  than  $51.00  per 
thousand, 

(c)  Class  C.  Large  cigars  with  a  whole- 
sale price  of  more  than  $51.00  per 
thousand  but  not  more  than  $66.00  per 
thousand, 

(d)  Class  D.  Large  cigars  with  a  whole- 
sale price  of  more  than  $66.00  per 
thousand  but  not  more  than  $105.00  per 
Uiousand, 

<e)  Class  E.  Large  cigars  witli  a  whole- 
sale price  of  more  than  $105.00  per 
thousand  but  not  more  than  $120  00  per 
thousand, 

(f )  CUiss  F.  Large  cigars  with  a  whole- 
sale price  of  more  than  $120.00  per 
thousand  but  not  more  than  $154.00  per 
thousand, 

(g)  Class  G.  Large  cigars  with  a  whole- 
sale price  of  more  than  $154.00  per  thou- 
sand but  not  more  than  $235,294  per 
thousand,  and 

<h)  Class  H.  Large  cigars  with  a  whole- 
.sale  price  of  more  thtm  $235,294  per 
thousand. 

4.  A  new  §  275.39  is  added-4o  set  out 
rules  for  properly  determining  the  whole- 
sale price  of  large  cigar.s.  New  5  275.39 
reads  as  follows: 

^  27.>.39      Detemiination      of      Mlii>l<>>>jtlr 
prirc  of  large  cigarn. 

'  a )  General  rule.  All  cigars  of  the  same 
brand,  size,  and  packaging  are  taxed  at 
the  same  rate  except  where  otherwise 
specifically  provided.  When  the  importer 
establishes  a  suggested  delivered  price  to 
retailers  (wholesale  price),  he  shall  do 
so  acc<»xllng  to  the  principles  in  the  dcfi- 
niUon  <rf  "wholesale  price"  In  §275.11 
and  in  this  section.  "Suggested  dehvered 
price"  is  the  price  at  which  the  importer 
intends  for  the  cigars  to  be  sold  to  re- 
tailers and  based  on  which  the  importer's 
price  to  distributors  and  wholesalers  it 
established  through  the  usual  trade  dis- 
count. The  price  at  which  a  cigar  is  in 
fact  usually  sold  to  retailers  in  transac- 
tions at  arm's  length  from  the  importer 
is  the  best  evidence  of  whether  the  im- 
porter's suggested  delivered  price  is  prop- 
erly set.  While  it  is  not  expected  that  an 
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importer  will  exercise  any  control  over 
the  prices  actually  paid  by  retailers  in 
transactions  with  independent  distribu- 
tors, it  is  the  importer's  responsibility  to 
exercise  reasonable  care  to  assure  that 
his  suggested  price  to  retailers  (whole- 
sale price)  used  as  the  basis  for  tax  de- 
termination Is  consistent  with  prices 
actually  paid  by  retailers.  (Where  there 
is  no  suggested  delivered  price  adequately 
supported  by  actual  sales  to  retailers,  see 
paragraph  d)  of  this  section.) 

(bt  Pricing  for  different  packaging.  If 
different  wholesale  prices  are  applicable 
to  different  types  of  packaging  (e.g.. 
boxes  of  25  and  boxes  of  50),  then  the 
cigars  in  each  type  of  packaging  are 
taxed  on  the  basis  of  their  resjiective 
wholesale  prices. 

(c)  Pricing  of  seconds.  If  some  of  an 
otherwise  identical  cigar  brand  and  size 

(1)  Are  distinctive  from  other  such 
cigars  because  of  physical  imperfections, 

(2)  Are  offered  to  the  consumer  through 
clear  labeling  as  "imperfects",  "sec- 
onds", "throw-outs",  or  a  comparable 
commonly  understood  term,  and  (3)  The 
Importer  has  a  separate  wholesale  price 
for  such  cigars;  then  they  are  taxed  on 
the  basis  of  this  ser>arate  wholesale 
price. 

(d>  Combination  packages.  If  an  im- 
porter has  a  whcrtesale  price  for  a  com- 
bination package  containing  cigars  of 
different  sizes,  the  cigars  are  taxed  based 
on  that  combination  wholesale  price.  If 
there  is  no  wholesale  price  for  the  com- 
bination, then  the  cigars  are  taxed  based 
on  their  individual  wholesale  prices. 

(e)  Promotional  pricing.  Special  pro- 
motional pricing  arrangements,  whether 
applicable  to  all  or  only  a  part  of  remov- 
als, do  not  alter  the  taxable  wholesale 
price  of  large  cigars.  For  the  purposes  of 
applying  this  rule,  any  temporar>'  re- 
duction in  price  is  presumed  to  be  for 
promotional  purposes. 

(f)  Removals  for  another  person.  If 
an  importer  makes  taxable  remo\*al6  of 
cigars  for  exclusive  distribution  by 
others  who  establish  the  suggested  deliv- 
ered price  to  retailers  (wholesale  priced . 
then  the  tax  is  based  on  such  wholesale 
price  irrespective  of  the  fact  that  it  is 
not  directly  established  by  the  imiwrter 
making  the  taxable  removals. 

(g)  Removals  for  sales  to  retailers 
only.  If  an  Importer  makes  taxable  re- 
movals of  clsars  exclusively  for  arm's 
length  sales  to  retailers  only,  the  tax  is 
based  on  the  Importer's  selling  price  ap- 
plying the  principles  of  inclusion  and  ex- 
clusion c<mtalned  in  the  definition  of 
"wholesale  price"  in  i  275.11. 

(h)  Change  in  wholesmie  price.  When 
an  importer  decides  to  change  the 
wholesale  price  at  a  brand  and  size  of 
large  cigars,  there  may  be  some  of  these 
cigars  which  were  removed  before  the 
price  change  decision  and  were  tax  de- 
ten^ined  on  Xbe  basis  ot  the  old  whole- 
sale price,  which  in  fact  are  later  sold 
to  retailers  under  the  new  wholesale 
price.  In  this  situation,  the  cigars  will 
be  ccxisidered  to  have  been  properly  tax 
detennined.  nnlen  at  the  time  of  remov- 
al the  importer  had  reason  to  believe 
that  the  dgan  wookl  be  sold  under  the 
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iiew  wholesale  price,  considering  all  in- 
foi-mation  which  was  or  should  have 
been  available  to  him.  After  the  price 
change  decision,  cigars  may  properly  be 
removed  and  tax  determined  on  the  basis 
of  the  old  wholesale  price  if  the  impor- 
ter has  reason  to  know,  at  the  time  of 
removal,  that  they  will  be  sold  to  retail- 
ers before  the  new  wholesale  price 
is  effective.  Conversely,  cigars  removed 
after  a  price  change  decision  must  be  tax 
determined  on  the  basis  of  the  new 
w^holesale  price,  even  if  the  removal 
takes  place  besfore  the  new  wholesale 
price  is  announced  or  becomes  effective. 
A  price  change  decision  is  held  to  be 
made  at  the  earliest  time  during  the 
price  change  considerations  when  it 
might  reasonably  be  concluded  that  the 
decision  to  change  the  price  had  in  fact 
been  reached. 

<i)  Determination  of  wholesale  price 
by  Assistant  Director  (Regulatory  En- 
forcement I .  The  Assistant  Director 
'Regulator^"  Enforcement*  will  deter- 
mine the  wholesale  price  for  tax  pur- 
poses where  the  importer  has  no  sug- 
gested delivered  price  to  retailers  as 
contemplated  by  the  definition  of 
"wholesale  price"  in  §  275.11  and  as  dis- 
cussed in  paragraph  <ai  of  this  section. 
Listings  of  such  wholesale  prices  and 
their  comparable  retail  prices  will  be 
jDublished  as  necessary  in  the  ofBclal 
Bulletin  of  the  Bureau  of  Alcohol.  To- 
bacco and  Firearms  for  use  by  importers 
in  properly  determining  the  tax  on  re- 
movals of  large  cigars  for  which  there 
is  no  suggested  delivered  price  to  re- 
tailers. If  an  importer  has  cigars  which 
are  not  covered  by  the  existing  published 
listing,  and  for  which  he  has  no  sug- 
gested delivei-ed  price  to  retailers.  tShe 
Importer  shall  submit  a  written  request 
to  the  Assistant  Director  (Regulatory 
Enforcement)  for  a  determination  of  the 
wholesale  price  applicable  to  such  cigars 
for  tax  purposes.  If  any  of  these  cigars 
are  removed  before  such  determination. 
the  importer  shall  ascertain  the  whole- 
sale price  to  the  best  of  his  ability  based 
on  the  prices  which  are  included  in  the 
published  listing  and  other  pertinent  In- 
formation available  to  him.  and  shall 
use  that  price  for  calculation  and  pay- 
ment of  the  tax  and  for  other  tax  pur- 
poses under  this  part  pending  the  deter- 
mination by  the  Assistant  Director  (Reg- 
ulatory Enforcement).  On  each  entry 
document  on  which  the  importer  so  es- 
timates the  tax,  he  shall  include  a  con- 
spicuous statement  on  all  copies  as  ttA- 
lows:  "Request  this  entry  not  be  liqui- 
dated untfl  ATF*  has  ruled  tm  the  tax- 
able wholesale  price  of  these  cigars."  If 
the  wholesale  price  used  by  the  import- 
er for  taxpayment  differs  from  that  sub- 
sequently determined  by  the  Assistant 
Director  (Regulatory  Enforcement)  to 
be  the  wholesale  price  for  tax  purposes, 
then  the  importer  shall  pay  any  suldi- 
tional  amount  due  or  make  claim  for 
overpayment  by  advteing  tht  dtetrict  di- 
rector of  customs  of  the  addltioiiAl 
amount  due  or  overpaid.  In  accordance 
with  custwns  procedure.  If  the  whale- 
.S^le  price  used  by  the  importer  is  the 
same  as  that  determined  by  the  Assfct- 


anl  Director  (Regulatory  Enforcement), 
the  importer  shall  so  notify  the  district 
dii-ector  of  customs  and  request  ttiat 
liquidation  of  the  entry  proceed.  The  Im- 
ix)rter  shall  take  the  appropriate  action 
•witliin  fifteen  calendar  days  following 
the  date  on  which  notification  of  the 
wholesale  price  determination  was  re- 
ceived from  the  Assistant  Director  (Reg- 
ulatory Enforcement) . 

5.  Section  275.73  is  received  to  include 
requirements  that  packages  of  large  ci- 
gars show  information  relating  to  whole- 
sale price.  However,  application  of  these 
new  requirements  for  large  cigars  is  sus- 
pended pending  further  notification  in 
the  Federal  Register.  Other  require- 
ments of  this  section,  not  related  to 
wholesale  price  markings,  are  effective 
as  of  the  effective  date  of  this  docu- 
ment. As  amended,  s  275.73  reads  as  fol- 
lows : 

§  27.>.7,3      Notiro  for  figar.s. 

'ai  GeneraZ  reeuireTnent.  Every  pack- 
age of  cigars,  except  as  provided  in 
5  275.75.  shall,  before  removal  subject 
to  internal  revenue  tax.  have  adequately 
imprinted  thereon,  or  on  a  label  se- 
curely alBxed  thereto,  the  designation 
'cigars ',  the  quantity  of  such  product 
contained  therein,  and  the  classification 
of  the  product  for  tax  purposes,  i.e..  for 
small  cigars,  either  "small"  or  "little", 
and  for  large  cigars,  the  wholesale  price. 

( b  >  Expression  of  wholesale  price.  The 
price  to  be  shown  is  the  wholesale  price 
for  each  thousand  cigars,  except  that 
for  cigars  with  a  wholesale  price  of  more 
than  $235,294  per  thousand  the  whole- 
sale price  may  be  either  specifically  ex- 
pressed or  expressed  as  if  it  were  $236 
per  thousand.  Such  price  shall  be  ex- 
pressed either  in  arable  numerals  or  ac- 
cording to  the  code:  A=l,  B=2,  C=3. 
D=4.  E  5.  F:=6,  G=7,  H=8,  J=9,  K=0; 
and  in  either  case  shall  be  preceded  by 
the  identifying  letters  "IP".  If  the  whole- 
sale price  is  in  even  dollars  then  no 
decimal  or  cents  Information  need  be 
shown.  Thus,  for  a  cigar  with  a  whole- 
sale price  of  $80.00  per  thousand  the 
wholesale  price  would  be  expressed  as 
"IPSO"  or  as  "IPHK ';  for  a  cigar  with  a 
wholesale  price  of  $65.20  per  thousand, 
the  wholesale  price  would  be  expressed 
as  "IP65.20"  or  as  "IPFELBK";  and  for 
a  cigar  with  a  wholesale  price  of  $450 
per  thousand,  the  wholesale  price  would 
be  expressed  as  either  "IP450".  "IPDEK". 
"IP236  ".  or"IPBCP". 

(c)  Packages  with  cigars  of  more  than 
one  price.  If  a  combination  package  in- 
cludes large  cigars  of  more  than  one 
wholesale  price  and  they  are  taxable  on 
the  basis  of  the  individual  wholesale 
prices  of  the  cigars  and  not  cm  the  basis 
of  an  established  wholesale  price  for  the 
combination  package  (see  §  275.39(d)), 
the  number  of  cigars  at  each  wholesale 
price  and  a  brief  description  of  those 
cigars  shall  be  shown  with  the  applicable 
wholesale  price  information.  For  exam- 
ple, if  a  package  contained  30  Blunts  with 
a  wholesale  price  of  $80  per  thousand 
and  20  Panatelas  with  a  wholesale  price 
of  $100  per  thousand,  ttie  wholeside  price 
would  be  shown  as  "30  Blunts — ^IE80,  20 
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Panatelas — IPIOO",     or     "30     Blunts — 
IPHK,  20  Panatelas — IPAKK". 

(d)  Application  of  wfiolesale  price  reg- 
ulations. The  appUcatlcm  of  regulations 
in  this  section  relating  to  the  tmprlnttng. 
on  packages  of  large  cigars,  of  informa- 
tion relating  to  wholesale  price  is  sus- 
pended until  notification  in  the  Federal 
Registkr.  This  notification  shall  be  pub- 
lished in  the  Federal  Register  not  less 
than  90  days  prior  to  the  date  when  the 
wholesale  price  marking  regulations  shall 
begin  to  apply, 

(Sec.  202.  Pub.  L  86-^59.  72  Stat.  1422  (26 
VS.C.  6723).) 

6.  Section  275.81(c)  (4)  is  amended  to 
require  importers  to  show,  on  the  cus- 
toms entry  form,  information  about  the 
wholesale  price  of  large  cigars  which  is 
necessary  for  computation  of  the  Internal 
revenue  tax.  As  amended,  «  275.81  fc)  (4) 
reads  as  follows : 

§  275.81      Taxpaymoni. 

•  «  •  •  *        .-' 
•  c)  Required  information.  •  »   • 

•  *  •  •  * 

* 4)  For  cigars.  The  importer  will  show : 

(i)  The  number  Imported  under  each 
T8USA  Item  number; 
•  (11)  For  large  cigars  with  a  wholesale 
price  of  not  more  than  $235,294  per  thou- 
sand, the  number  and  total  wholesale 
price  of  such  cigars; 

(ill)  For  large  cigars  with  a  wholesale 
price  of  more  than  $235,294  per  thousand, 
the  number  of  such  cigars ; 

(tv)  The  applicable  tax  rate  ($0.75  per 
thousand  for  small  cigars,  8 'A  percent  of 
the  wholesale  price  for  large  cigars  with 
a  wholesale  price  of  not  mrae  than  $235.- 
294  per  thousand,  and  $20.00  per  thou- 
sand for  large  cigars  with  a  wholesale 
price  of  more  than  $235,294  per  thou- 
sand) ;  and 

(v)  The  tax  due. 

•  a  *  •  • 

(68A  Stat.  007,  as  amended  <26  U.S.C.  7662) : 
Sec.  aoa.  Pub.  L.  86-866.  72  Stat.  1417  (26 
U.8.C.  6703).) 

7.  Section  276.105  Is  amended  to  re- 
place "class  of  lajge  cigars"  with  the 
Information  about  wholesale  price  re- 
quired by  the  new  system  of  taxatlm, 
and  to  make  ix>menclature  changes  to 
reflect  the  establlshmoit  of  the  Bweau 
of  Alcohol,  Tobacco  and  Firearms.  As 
amended,  {  275,106  reads  as  follows: 

§  275.105     Prepayment  of  Ux. 

To  prepay,  in  Puerto  Rico,  the  internal 
revenue  tax  fanposed  by  2«  UJB.C.  7652(a) . 
on  cigars,  cigarettes,  and  cigarette  papa's 
and  tubes  of  Puerto  Rlcan  manufacture 
which  are  to  be  shipped  to  the  United 
States,  the  shipper  shall  file,  or  cause 
to  be  filed,  with  the  Offtcer-in-caHirfee, 
a  tax  return,  Form  3073,  in  triplicate, 
with  f  uU  remittance  of  tax  which  will  be- 
come due  on  such  cigars,  cigarettes,  and 
cigarette  papers  and  tubes.  The  OfBcer- 
in-Charge  will  present  a  receipted  copy 
of  the  return  to  the  person  filing  the 
return  and  paytog  the  tax.  retain  cnie 
copfy.  and  f<Hrward  the  rcmalntng  copy  to 
the  Regtonal  Regulatory  Admlnlstratra-, 


Bureau  oi  Alcohol,  Tobacco  and  Fire- 
arms, New  York,  N.Y.  Tiie  person  who 
filed  the  return  and  prepaid  the  tax  shall 
presoit  the  receipted  copy  of  the  return 
to  the  ATP  ofiQcer  assigned  by  the  Chief, 
Puerto  Rico  -Operations,  to  inspect  the 
cigars,  cigarettes,  and  cigarette  papers 
and  tubes  to  be  shipped  to  the  United 
States.  Such  officer  will  endorse  the  re- 
ceipted copy  of  the  return  to  show  release 
of  the  cigars,  cigarettes,  and  cigarette 
papers  and  tubes,  or,  If  less  than  the 
quantity  of  cigars,  cigarettes,  and  ciga- 
rette papers  and  tubes  covered  by  the 
return  Is  released,  to  show  (a)  The  num- 
t)ers  of  small  cigarettes,  large  cigarettes, 
and  small  cigars,  (b)  The  number  and 
total  wholesale  price  of  large  cigars  with 
a  wholesale  price  of  not  more  than 
$235,294  per  thousand,  (c)  The  number 
of  large  cigars  with  a  wholesale  price 
of  more  than  $235,294  per  thousand,  (d) 
The  niunber  of  books  or  sets  of  cigarette 
papers  of  each  different  numerical  con- 
tent, and  (e)  The  number  of  cigarette 
tubes,  in  fact  released  and  will  return 
such  copy  to  the  taxpayer. 

(68A  Stat.  907,  as  amended  (26  U.SC  7652): 
sec.  202.  Pub.  L.  86-859,  72  Stat.  1417  (26 
U.S.C.  5703).) 

8.  Section  275.106  Is  amended  to  re- 
place the  detailed  instructions  for  com- 
pletion, by  the  ATP  oflScer,  of  Form  3074 
(including  an  instruction  for  "class  of 
large  cigars")  with  a  simplified  Instruc- 
tion for  completion  of  "other  Information 
required  by  that  form."  Preparation  of 
Form  3075  will  be  required  of  the  ship- 
per, rather  than  the  ATP  officer,  al- 
though the  ATF  officer  must  still  certify 
that  the  tax  has  been  prepaid.  Nomen- 
clatiu-e  changes  are  also  made  to  reflect 
the  establishment  of  the  Btireau  of  Al- 
cohol, Tbbacco  and  Firearms.  As 
amended,  {  275.106  reads  as  follows: 

§  275.106  Inspection  of  shipment  and 
certification  of  prepayment  by  ATF 
officer. 

The  ATP  officer,  assigned  to  inspect 
Puerto  Rlcan  cigars,  cigarettes,  and 
cigarette  papers  and  tubes  to  be  shipped 
to  the  United  States  in  accordance  with 
S  276.105,  will  prepare,  for  each  shipping 
container,  a  statement  on  Form  3074 
that  the  tax  has  been  prepaid,  and  show 
the  other  Information  required  by  that 
form.  The  shipper  shall  affix  the  com- 
pleted Form  3074  to  the  outside  of  each 
shipping  container  in  which  the  articles 
are  packed.  Such  statement,  Form  3074, 
shall  be  affixed  to  the  outer  container 
used  in  the  shipment  of  freight  in  bulk 
(crate,  packlngbox,  van,  trailer,  etc.) and 
not  <m  the  individual  cartons,  cases,  etc.. 
Included  In  such  outer  container.  In  ad- 
dition, the  shipper  wCU  prepare  Form 
3075,  In  qulntupll(»te,  Identifying  the 
cigars,  cigarettes,  and  cigarette  papers 
and  tubes  released  in  each  shipment, 
for  certification  hy  the  ATF  officer  that 
the  tax  has  been  prepaid  thereon.  Tix 
ATF  ofBoer  will  then  (a)  Present  one 
copy  to  the  taxpayer  for  attachment  to 
the  bill  of  lading  to  accompany  the  ship- 
ment (In  custody  of  the  carrier)  tor 
presentation  to  the  district  direct*^  of 
customs    at    the    port    of    entry;     (h) 


Promptly  mail  two  copies  to  the  district 
director  of  customs  at  the  port  of  entry; 
(c)  Mall  one  copy  to  the  regional  regula- 
tory administrator  of  the  region  wherein 
the  customs  collection  headqfuarters  to 
located;  and  (d)  Retain  the  remaining 
copy.  Noncommercial  mall  shipments  of 
cigars,  cigarettes,  and  cigarette  papers 
and  tubes  to  the  XTnlted  States  are 
exempt  from  the  provisions  of  this  sec- 
tion, except  that  the  ATF  officer  in 
Puerto  Rico  receiving  a  payment  of  in- 
ternal revenue  tax  on  mail  shipments  of 
such  articles  will  prepare  a  certificate  to 
be  affixed  to  the  container  stating  that 
the  United  States  Internal  revenue  ta.x 
has  been  prepaid  on  the  articles  con- 
tained therein. 

9.  Section  275.107  is  amended  to  re- 
place "class  of  large  cigars"  with  tht 
information  about  wholes^  price  re- 
quired by  the  new  system  of  taxation,  and 
to  make  nomenclature  changes  reflectmf! 
changes  in  Customs  Service  organization 
and  the  establishment  of  the  Bureau  c< 
Alcohol.  Tobacco  and  Firearms.  .^.»: 
amended.  §  275.107  reads  as  follows: 

§  275.107      Procedare  at  port  of  enir> . 

The  district  director  of  customs  at  tht 
port  of  entry  will  inspect  the  sliipment 
to  determine  whether  the  quantity  speci- 
fied on  the  Form  3075  is  contained  In  the 
shipment.  He  will  then  execute  his  cer- 
tificate on  the  three  copies  of  the  Fonii 
3075  in  his  possession,  and  indicate  on 
each  copy  any  exceptions  foimd  at  the 
time  of  release.  The  statement  of  excep- 
tions shall  Identify  each  shipping  con- 
tainer which  sustained  a  loss;  the  cigars, 
cigarettes,  and  cigarette  papers  and 
tubes  reix>rted  shipped  in  such  con- 
tainer; and  the  cigars,  cigarettes,  and 
cigarette  papers  and  tubes  lost  from  such 
container.  Losses  (xxurring  as  the  result 
of  missing  packages,  cases,  or  shipping 
containers  shall  be  listed  separately  from 
losses  caused  by  damage.  Where  the 
statement  is  made  on  the  basis  of  cigars, 
cigarettes,  or  cigarette  papers  or  tubes 
missing  or  damaged,  the  district  director 
of  customs  shall  show  (a)  The  numbers 
of  small  cigarettes,  large  cigarettes,  and 
small  cigars,  (b)  The  niunber  and  total 
wholesale  price  of  large  cigars  with  a 
wholesale  price  of  not  more  than  $236^4 
per  thousand,  (c)  The  number  of  large 
cigars  with  a  wholesale  price  of  more 
than  $235,294  per  thousand,  (d)  The 
number  of  books  or  sets  of  cigarette  pa- 
pers of  each  different  numerical  ccmtent. 
and  (e)  The  number  of  cigarette  tubes. 
If  the  district  director  of  customs  finds 
that  the  f  uU  amoimt  of  the  tax  has  not 
been  prepaid,  he  will  require  the  differ- 
ence due  to  be  paid  to  him  prior  to  re- 
lease of  the  cigars,  cigarettes,  and 
cigarette  papers  and  tubes.  When  the  In- 
spection of  the  shipment  has  k>een  ef- 
fected, and  any  additional  tax  found  to 
be  due  has  been  paid  to  the  district  direc- 
tor of  customs,  the  shipment  may  be 
released. 

10.  Section  275.110  to  amended  to  re- 
place "class  of  laise  dgan"  vltii  tbe  ta- 
f  onaiiatkm  about  wholesale  prtee  reoulred 
by  the  new  system  o<  fTatVin,  and  to 
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make  nomenclature  changes  reflecting 
ttie  establishment  of  the  Bureau  of  Aleo- 
h<^.  Tobacco  and  Flreenns.  As  amended, 
§  275.110  reads  as  follows: 

§275.110     Compntation  of  tax  and  cxc- 
rntion  of  agpermenl  to  pay  lax. 

Where  cigars  or  cigarettes  are  to  be 
shipped  to  the  United  States  on  compu- 
tation of  internal  revenue  tax  in  Puerto 
Rico  (involving  deferred  taxpayment) , 
the  bonded  manufacturer  shall  calculate 
the  tax  and  shall  prepare  an  original  and 
six  copies  of  Form  2987.  He  shall  enter 
on  such  form  under  the  penalties  of  per- 
jury (a>  The  numbers  of  small  ciga- 
rettes, large  cigarettes,  and  small  cigars 
to  be  shipped,  fb^  The  number  and  total 
wholesale  price  of  large  cigars  with  a 
wholesale  price  of  not  more  than  $235,294 
per  thousand  to  be  shipped,  <ci  The 
number  of  large  cigars  with  a  wholesale 
price  of  more  than  $235,294  per  thou- 
sand to  be  shipped,  (d)  The  amount  of 
the  tax  to  be  paid  on  such  products  un- 
der the  provisions  of  this  subpart,  and 
fe>  The  name  and  address  of  the  con- 
signee in  the  United  States  to  whom  such 
products  are  being  shipped:  and  shall 
date  and  execute  the  agreement  to 
pay  the  amount  of  tax  which  shall  be 
computed  on  such  products  covered  by 
the  Form  2987.  The  Form  2987  shall  be 
serially  numbered  by  the  bonded  manu- 
facturer beginning  with  the  number  "1" 
on  January  1  of  each  year.  The  bonded 
manufmiturer  shall  then  request  the 
Chief,  ^^prto  Rico  Operations,  to  assign 
an  ATF^officer  to  insi>ect  the  cigars  and 
cigarettes,  verify  the  tax  calculation  with 
respect  to  such  products,  and  release 
such  products  for  shipment  in  accord- 
ance with  5  275.111.  The  bonded  manu- 
facturer shall  present  all  copies  of  the 
prepared  Form  2987  to  the  ATF  oflficer 
assigned.  The  datf»  of  certification  of 
Form  2987  bv  the  ATF  officer  shall  be 
treated  as  the  date  of  computation  of 
tax.  Cigars  and  ciearettes  may  be  re- 
Iea.<od  for  shlnnu-nt^  to  the  Unit.ed  States 
In  accordanrr  with  the  provisions  of 
thus  .section  only  after  computation  of 
tax. 

11.  Section  275.111  is  amended  to  re- 
phrase the  instructions  for  completion, 
by  the  ATF  ofHcer,  of  Form  2989.  The 
plfrase.  "quantity  and  kind  of  cigars  and 
cigarettes  and  class  of  large  cigars"  is 
replaced  with  the  simpler  phrase,  "other 
Information  required  by  that  form." 
Nomenclature  changes  are  also  made  to 
reflect  changes  in  Customs  Service  or- 
ganization and  the  establishment  of  the 
Bureau  of  Alcohcd,  Tobacco  arid  Fire- 
arms. As  amended,  §275.111  reads  as 
follows: 

§275.111      InspertioB   of  shipment    tinil 
rertiiicatioM  by  ATF  offierr. 

On  receipt  of  the  original  and  six 
copies  of  the  Form  2987  completed  and 
executed  by  the  bonded  manufacturer  in 
accordance  with  {  275.110.  an  ATF  <^- 
cer  will  inspect  the  cigars  and  cigarettes 
covered  by  the  form,  verify  the  tax  calcu- 
lation made  with  respect  to  satix  prod- 
ucto,  date  and  caecnte  tbe  ceitlflcsUMi 
on  Boch  form,  and  ideaw  the  dean  and 
cigarettes  for  shtpawnt  to  the  United 
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States.  Such  c^cer  will  then  prompts- 
distribute  the  certified  Fonn  2987  by  i  a> 
Mailing  the  original  to  the  Offlcer-in- 
Charge;  (b)  Mailing  two  copies  to  the 
district  director  of  customs  at  the  port 
of  entry;  (c)  Mailing  one  copy  to  the 
regional  regiilatory  administrator  of  the 
region  wherein  the  customs  collection 
headquarters  is  located;  (d)  Returning 
two  copies  to  the  bonded  manufacturer 
who  will  attach  one  copy  to  the  bill  Of 
lading  to  accompany  the  shipment  (in 
custody  of  the  carrier)  for  presentation 
to  the  district  director  of  customs  at  the 
port  of  entry;  and  (e)  Submitting  one 
copy  to  the  Chief,  Puerto  Rico  Opera- 
tioiis.  Tlie  ATF  officer  will  also  prepare, 
for  each  shipping  container,  a  statement 
on  Form  2989  that  the  tax  on  the  cigars 
and  cigarettes  to  be  shipped  to  the 
United  States  has  been  computed  and 
show  the  name  and  address  of  the 
bonded  manufacturer,  date  of  tax  com- 
putation, and  the  other  information  re- 
quired by  that  form.  The  bonded  manu- 
facturer shaU  affix  the  completed  Form 
2989  to  the  outside  of  each  shipping  con- 
tainer in  which  the  products  are  packed. 
Such  statement.  Form  2989,  shall  be  af- 
fixed to  the  outer  container  used  in  the 
shipment  of  freight  in  bulk  (crate,  pacl£- 
ing  box,  van,  trailer,  etc.)  and  not  on 
the  individual  cartons,  cases,  etc.  iq- 
diided  in  such  outer  container.  | 

12.  Section  275.112  is  amended  to  re- 
place "class  of  large  cigars"  with  the 
information  about  wholesale  price  re- 
quired by  the  new  system  of  taxation, 
and  to  make  nomenclature  changes  re- 
flecting the  establishment  of  the  Bureau 
of  Alcohol.  Tobacco  and  Firearms.  As 
amended,  §  275.112  reads  as  follows: 

§275.112      Tax  n-turn. 

The  internal  revenue  taxes  imposed  by 
26  U.S.C.  7652(a>,  with  respect  to  cigars 
and  cigarettes  manufactured  in  Puerto 
Rico  and  shipped  to  the  United  Stites 
on  computation  of  tax  under  the  pro- 
visions of  this  subpart  shall  be  paid  on 
the  basis  of  a  seminionthly  tax  return 
The  bonded  manufacturer  of  such  prod- 
ucts shall  file  with  the  Officer-in-Charg e 
a  tax  return.  Form  2988,  in  triplicate,  for 
each  semimonthly  return  period.  The 
bonded  manufacturer  shall  show  on  the 
return  (a>  The  serial  numbers  of  all 
Forms  2987  certified  during  the  return 
period,  (b)  The  numbers  of  small  ciga- 
rettes, large  cigarettes,  and  small  cigars 
upon  which  the  tax  has  been  c(Hnputed 
during  the  return  period,  (c)  The  num- 
ber and  total  wholesale  price  of  large 
cigars  with  a  wholesale  price  of  not  more 
than  $235,294  per  thousand  upon  which 
the  tax  has  been  computed  during  the 
return  period,  (d)  The  nimiber  of  large 
cigars  with  a  wholesale  price  of  more 
than  $235,294  per  thousand  upon  which 
the  tax  has  been  computed  during  the 
return  period,  and  (e)  The  tax  due.  The 
bonded  manufacturer  shall  execute  the 
return,  Form  2988.  under  the  penalties 
of  perjury.  He  shall  file  a  retium  for  each 
return  period  at  the  time  specified  in 
5  275.113,  regardless  of  whether  tax  is 
due  for  that  return  period.  However, 
wliere  the  Regimial  Regulatory  Admin- 
istrator, Bureau  of  Alcohol.  Tobacco  and 


Fiiearms,  New  York,  N.Y.,  grants  specific 
authorization,  the  bonded  manufacturer 
need  not  file  a  tax  return  during  the 
term  of  such  authorization  for  any  period 
in  which  tax  liability  was  not  incurred 
under  the  provisions  of  this  subpart. 

13.  Section  275.117  is  amended  to  re- 
place "class  of  large  cigars"  with  the  in- 
formation about  wholesale  price  required 
by  the  new  system  of  taxation,  and  to 
make  nomenclature  changes  reflecting 
the  establishment  of  the  Bureau  of  Alco- 
hol. Tobacco  and  Firearms.  As  amended. 
§  275.117  reads  as  follows: 

§  27o.  117      Prooodiire  at  port  of  ciitrj  • 

The  district  director  of  customs  at  the 
port  of  entry  will  inspect  the  shipment 
to  determiixe  whether  the  quantity  speci- 
fied on  the  Form  2987  is  contained  in  the 
shipment.  He  will  then  execute  his  cer- 
tificate on  the  three  copies  of  the  Form 
2987  in  his  possession,  and  indicate  on 
each  copy  any  exceptions  found  at  the 
time  of  release.  The  statement  of  excep- 
tions shall  identify  each  shipping  con- 
tainer wliich  sustained  a  loss,  the  cigars 
and  cigarettes  reported  shipped  in  such 
container,  and  the  cigars  and  cigarettes 
lost  from  such  container.  Losses  occur- 
ring as  the  result  of  missing  packages, 
cases,  or  shipping  containers  shall  be 
listed  separately  from  losses  caused  by 
damage.  Where  the  statement  is  made 
on  the  basis  of  cigars  and  cigarettes  miss- 
ing or  damaged,  the  district  director  of 
customs  shaU  show  (a)  The  numbers  of 
smaU  cigarettes,  large  cigarettes,  and 
small  cigars,  (b)  The  number  and  total 
wholesale  price  of  large  cigars  with  a 
wholesale  price  of  not  more  than  $235- 
294  per  thousand,  and  (c)  The  ntunber 
of  large  cigars  with  a  wholesale  price  of 
more  tlian  $235,294  per  thousand.  If  the 
•  district  director  of  custom.'  finds  that 
the  full  amount  of  tax  due  has  not  been 
computed,  he  will  require  the  difference 
due  to  be  paid  to  him  prior  to  release  of 
the  cigars  and  cigarettes.  When  the  in- 
spection of  the  shipment  has  been  ef- 
fected, and  any  additional  tax  foimd  to 
^e  due  has  been  paid  to  the  district  di- 
rector of  customs,  the  shipment  may  be 
released. 

14.  Section  275.139  is  amended  to  re- 
place 'class'  of  large  cigars  with  "whole- 
sale price",  and  to  add  a  qualification 
that  if  the  wholesale  price  is  more  than 
$235,294  per  thousand,  it  may  be  showii 
as  if  it  were  $236  per  thousand.  During 
the  suspension  of  package  marking  re- 
quirements (see  §  275.73(d)),  only  the 
total  number  of  large  cigars  received 
need  be  shown.  As  amended.  §  275.139 
reads  as  follows: 

§  275.130      Records. 

Every  manufacturer  of  tobacco  prod- 
ucts and  cigarette  papers  and  tubes  in 
the  United  States  who  receives  cigars, 
cigarettes,  or  cigarette  papers  <»■  tubes 
of  Puerto  Rican  manufacture,  without 
r>ayment  of  internal  revenue  tax,  under 
his  bond,  shall  keep  a  separate  record 
which  will  show  the  date  and  qaantity 
and  kind  of  cigars  and  cigarettes,  the 
wholesale  price  d  large  cigars  (If  not 
more  than  $235,294  pw  thousand;  if  more 
than  this,  the  wholesale  price  may  be 
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shown  as  if  it  were  $236  per  thousand  > , 
the  date  and  number  of  books  or  sets  of 
cigarette  papers  of  each  different  numer- 
ical content,  and  the  numb^  of  cigarette 
tubes:  (a)  Received,  (b)  Removed  sub- 
ject to  tax,  (c)  Removed  for  tax-exempt 
purposes,  and  (d)  Otherwise  disposed  of. 
However,  due  to  the  suspension  of  re- 
quirements for  wlKdesale  price  to  be 
shown  on  packages  <rf  large  cigars  (see 
§  275.73(d)),  the  record  imder  (a)  of 
large  cigars  received  need  only  show  the 
total  number  of  these  cigars,  until  noti- 
fication is  given  in  the  Federal  Register. 

(Sec.  2128(c).  Pub.  L.  94-455.  90  Stat.  1921 
(26  U.S.C.  5741).) 

15.  A  new  §  275.153  is  added  to  require 
that  proprietors  of  customs  class  6  man- 
ufacturing warehouses,  who  remove  large 
cigars  for  consumption  in  the  United 
States,  keep  records  and  submit  reports 
concerning  the  wholesale  prices  for  such 
cigars.  As  added,  §  275.153  reads  as  fol- 
lows: 

§  275.153      Record-  and  report*. 

A  proprietor  of  a  customs  bonded 
maniiJfacturtng  warehouse,  class  6,  who 
removes  cigars  for  sale  or  consumption 
in  the  United  States,  shall  keep  records 
and  make  reports  as  prescribed  in 
§5  275.181-183. 

I5a.  Section  275.170  is  amended  to  in- 
dicate that  during  the  suspension  of 
package  marking  requirements  (see 
§  275.73(d) ) ,  the  schedule  of  products  on 
Form  3069,  as  well  as  claims  filed  on  the 
basis  of  this  schedule,  must  show  large 
cigars  at  the  lowest  wholesale  price  for 
that  brand  and  size  of  cigar  estabhshed 
during  the  record  retention  period,  un- 
less a  higher  amount  can  be  clearly  dem- 
onstrated by  specific  documentation.  The 
existing  material  is  designated  as  para- 
graph (a) ,  and  the  new  material  is  con- 
tained in  a  new  paragraph  (b».  A.s 
amended,  I  275.170  reads  as  follows: 

§  275.170      Destruction    or    rediiciion    Ui 
tobacco,  action  by  taxpayer. 

.a>   •  •  * 

(b)  After  February  1,  1977.  informa- 
tion (Ml  large  cigar  packages  will  not  ade- 
quately evidence  the  amount  of  tax  paid 
on  the  contents,  because  of  the  suspen- 
sion of  package  notice  requirements  as 
provided  in  §  275.73(d).  and  because 
packages  indicating  the  former  tax 
classes  may  continue  to  be  removed  with- 
out alteration.  Consequently,  refimd  or 
credit  of  tax  on  large  cigars  withdrawn 
from  the  market  after  February  1,  1977. 
will  be  limited  to  the  minimum  amount 
applicable  to  that  brand  and  size  cigar 
during  the  required  record  retention 
period  (see  §  275.22)  except  where  the 
importer  establishes  tbaX  a  greater 
amount  was  actually  paid.  For  each 
claim  involving  large  cigars  withdrawn 
from  the  market  the  importer  shall  in- 
clude a  certification  on  either  ATF  Form 
3069,  ATF  Form  2635,  or  IRS  Form  843, 
to  read  as  toUows:  "Tlie  amounts 
claimed  relating  to  largt  cigars  are  based 
on  the  lowest  wholesale  prices  applicable 
to  such  cigars  during  the  reqtdred  record 
retention  period,  except  where  specific 


documentation  is  submitted  with  the 
claim  to  establish  that  any  greater 
amoimt  of  tax  claimed  was  actually 
paid." 

(Sec.  202.  Pub.  L.  8&-859.  72  Stat  1419.  as 
amended  (26  U.S.C.  6706) .) 

15b.  Section  275.172  is  amended  to  in- 
dicate that  during  the  su5p>ension  of 
package  marking  requirements  (see 
§  275.73(d) ) ,  the  schedule  of  products  on 
Form  3069,  as  well  as  claims  filed  on  the 
basis  of  this  schedule,  must  show  large 
cigars  at  the  lowest  wholesale  price  for 
that  brand  and  size  of  cigar  established 
during  the  record  retention  period,  im- 
less  a  higher  amount  can  be  clearly 
demonstrated  by  specific  documentation. 
The  existing  material  is  designated  as 
paragraph  (a),  and  the  new  material  is 
contained  in  a  new  paragraph  (b) .  As 
amended,  §  275.172  reads  as  follows; 

S  275.172      R«-ium  to  iionlaxpaid  -latiis. 
acliun  by  taxpayer. 

ia»    '   •   ' 

ib>  After  Februarj'  1,  1977.  informa- 
tion on  large  cigar  packages  will  not  ade- 
quately evidence  the  amount  of  tax  paid 
on  the  contents,  because  of  the  suspen- 
sion of  package  notice  requirements  as 
provided  in  5  275.73(d),  and  because 
packages  indicating  the  former  tax 
classes  may  continue  to  be  removed 
without  alteration.  Consequently,  refund 
or  credit  of  tax  on  large  cigars  with- 
drawn from  the  market  after  February 
1.  1977,  will  be  limited  to  the  minimum 
amount  applicable  to  that  brand  and  size 
of  cigar  during  the  required  record  re- 
tention period  (see  §275.22)  except 
where  the  importer  establishes  that  a 
greater  amount  was  actually  paid.  For 
each  claim  involving  large  cigars  with- 
drawn from  the  market  the  importer 
shall  include  a  certification  on  either 
ATF  Form  3069,  ATF  Form  2635.  or  IRS 
Forth  843.  to  read  as  follows:  "The 
amounts  claimed  relating  to  large  cigars 
are  based  on  the  lowest  wholesale  prices 
appUcable  to  such  cigars  during  the  re- 
quired record  retention  period,  except 
where  specific  documentation  is  sub- 
mitted with  the  claim  to  establish  that 
any  greater  amount  of  tax  claimed  was 
actually  paid. ' 

(Sec.  202.  Pub.  L.  86-859.  72  Stat    1419.  as 
amended  (26  U.S.C.  6706).) 

16.  A  new  Subpart  J  is  added  imme- 
diately following  S  275.174,  to  require 
that  importers  of  large  cigars  keep  rec- 
ords and  submit  reports  concerning  the 
wholesale  prices  and  taxpayment  of 
large  cigars  imported  for  sale  within  the 
United  States.  As  added,  the  new  Sub- 
part J  reads  as  follows: 


Sec. 


Subpart  J — Records  and  Reports 


275.181  Records  of  large  cigars. 

276.182  AvaUabllity  of  records. 

275.183  Report  of  wholesale  prices  for  large 

cigars. 

Subpart  J — Records  and  Reports 
§  275.181      Records  of  large  cigar*. 

I^rery  person  who  imports  large  cigars 
for  sale  within  the  United  States  shall 
keep  the  records  required  by  this  section. 


I  a  Basic  record  of  wholesale  pricra. 
The  importer  shall  keep  a  record  to  show 
each  wholesale  price  (suggested  deliven-- 
price  to  retailers  or  wholesale  price  as 
determined  by  the  Assistant  Director 
•  Regulatory  Enforcement)  under  ^275- 
39 '  i '  > .  which  is  appUcable  to  large  cigars 
removed  ( entered  or  withdrawn  > .  No 
later  than  the  tenth  business  day  in  Jan- 
uary of  each  year  the  importer  shall  pre- 
pare such  a  record  to  show  the  whole- 
sale price  in  effect  on  the  first  day  of  Uiat 
year  for  each  brand  and  size  of  his  large 
cigars.  However,  for  the  year  1977  tlie 
record  shall  be  prepared  no  later  than 
the  tenth  business  day  in  Pebruars".  to 
.sliow  the  prices  in  effect  as  of  February 
1.  1977.  The  importer  shall  thereafter 
enter  in  tlie  record  the  wholesale  price 
and  its  effective  date  for  any  large  cigar 
removed  i entered  or  withdrawn*  which 
was  not  previously  entered  in  the  rec- 
ord, and  any  change  in  a  price  from  that 
shown  in  the  record,  within  ten  busines.-^ 
days  after  such  r^noval  or  change  ui 
price.  The  record  shall  be  a  continuing 
one  for  each  brand  and  size  of  cigar  (and 
type  of  packaging,  if  pertinent » .  so  that 
tlie  taxable  price  on  any  date  may  be 
readily  ascertained. 

(b)  Copies  of  price  announcements. 
The  importer  shall  retain  a  copy  of  each 
general  announcement  which  he  issues 
within  his  organization  or  to  the  trade 
about  establishment  or  change  of  large 
cigar  wholesale  prices.  If  the  copy  does 
not  show  the  actual  date  when  issued  it 
shall  be  annotated  to  show  this  informa- 
tion, and  it  shall  also  be  annotated  to 
show  the  date  on  which  a  copy  was  sub- 
mitted to  the  Assistant  Director  (Regu- 
latory Enforcement)  m  accordance  with 
5  275.183. 

(c>  Copies  of  entry  and  withdrawal 
forms.  The  importer  shall  keep  a  copy  of 
each  customs  entry  or  withdrawal  form 
on  which  internal  revenue  tax  for  large 
cigars  is  declared  pursuant  to  §  275.81. 

<  d  >  Alternative  record.  If  an  importer 
tias  so  few  import  transactions  and/or 
brands  and  sizes  of  large  cigars  that  re- 
tention of  an  appropriate  c«py  of  each 
entry  and  withdrawal  form  required  un- 
der paragraph  (c)  of  this  sectiMi  will 
provide  an  adequate  record  of  wholesale 
prices,  then  the  record  required  tmder 
paragraph  (a)  of  this  section  need  not  be 
kept.  In  such  case  the  entry  and  with- 
drawal forms  must  identify  the  brands 
and  sizes  of  cigars  covered  and  show  the 
corresponding  quantity  and  wholesale 
price  for  each.  If  such  information  was 
not  originally  entered  on  the  form  it  may 
be  included  by  annotation.  Whenever  the 
regional  regulatory  administrator  finds 
that  alternative  records  being  kept  pur- 
suant to  this  paragraph  are  inadequate 
for  the  intended  purpose,  he  may  so  noti- 
fy the  importer  in  writing,  after  which 
time  tiie  importer  shall  keep  the  record 
required  under  paragraph  ia>  of  this 
section. 

§  275. 1 82      Ax  ailability  of  records. 

The  records  required  under  5  275.181 
shall  be  kept  by  the  importer  at  his  usual 
place  of  business  unless  otherwise  au- 
thorized in  writing  by  the  regional  regu^ 
latorj-  administrator,  and  shall  be  made 
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available  tor  inspection  by  any  ATF  offi- 
cer upon  his  request.  (For  retention  pe- 
riod, see  J  275.22.) 

S  275.183      Report  of  wholcsafe  prlre«  for 
Iarg«?  clg»n. 

•-  Every  person  who  imports  large  cigars 
ior  sale  within  the  United  States  and  who 
i.<.sues  announcements  such  as  those  de- 
.scrWd  in  this  section  shall  make  a  report 
of  each  establishment  or  change  of 
wholesale  price  'suggested  delivered  price 
to  retailers)  for  large  cigars.  The  report 
shall  consist  of  a  copy  of  each  general 
announcement  that  the  importer  issues 
within  his  organization  or  to  the  trade 
about  establishment  or  change  of  whole- 
sale prices.  If  this  copy  does  not  show  the 
actual  date  when  issued,  it  shall  be  anno- 
tated to  show  this  information.  If  an 
Intraorganlzational  announcement  in- 
volves a  forthcoming  price  change  or  new 
product  which  at  the  time  of  issuance  is 
to  remain  confidential  until  a  later  date, 
the  importer  may  include  a  statement  to 
this  efifect  on  the  copy  submitted.  The 
copy  shall  be  submitted  to  Uie  Assistant 
Director  (Regulatory  Enforcement) , 
Attn:  Industry  Control  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  Wash- 
ington, D.C.  20226,  within  five  business 
days  after  the  day  Issued.  (See  S  275.181 
for  requirement  to  keep  records  of  large 
cigar  whole-^ale  prices.) 


PART  290 — EXPORTATION  OF  CIGARS. 
CIGARETTES,  AND  CIGARETTE  PAPERS 
AND  TUBES,  WITHOUT  PAYMENT  OF 
TAX,  OR  WITH  DRAWBACK  OF  TAX 

Pah.  C.  The  regulations  in  27  CFR  Part 
290  are  amended  as  follows : 

1.  The  Table  of  Contents  is  amended 
to  delete  §S  290.12  through  290.54  and  to 
group  all  definitions  into  a  single  section, 
1 290.11.  The  amended  portion  of  the 
Table  of  Cwitents  reads  as  f ollow.s : 


Subpart  B — Ocfinitions 

Sec 

290  1 1     Meaning  of  terms 

Subpart  C — General 


§§  290. 12-290.54      [  Uel.>i«-.l  | 

2.  Sections  290.12  through  290.54  are 
deleted.  The  definitions  are  grouped  to- 
gether into  one  section,  §  290.11,  for  the 
sake  of  conformity  to  other  regulations. 
Further,  the  definitions  of  "assistant  re- 
gional commissioner",  "Director,  Alcohol, 
Tobacco  and  Firearms  Division",  "direc- 
tOT  of  customs"  and  "internal  revenue 
offleo"  are  modified  and  the  definition 
of  "regicmal  commissioner"  Is  dropped 
to  reflect  changes  In  Customs  Service 
organization  and  the  establishment  of 
the  Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms. Definitions  of  "Assisttmt  Director 
'Regulatory  Enforcement)",  "ATF  offi- 
cer", "district  director  of  customs",  "re- 
Kional  regiilatory  administrator",  and 
"wholesale  price"  are  added.  A,s  amended. 
I  290.1 1  reads  as  follows : 

t;  290.1 1       Meaning  uf  term-. 

When  used  In  this  part  and  in  forms 
prescribed  imder  this  part,  the  ftdlowtng 


RULES  ANO  REGULATIONS 

tenns  shall  have  the  meanings  given  In 
this  section,  unless  the  c<mtext  clearly 
taxdlcatefl  otherwise.  Words  In  the  plural 
form  Shan  Incltide  the  singular,  and  vice 
versa,  and  words  indicating  the  mascu- 
line gender  shsdl  include  the  feminine. 
The  terms  "includes"  and  "Including"  do 
not  exclude  things  not  listed  which  are 
in  the  same  general  class. 

Assistant  Director  (Regulatory  En- 
f  or  Cement) .  The  Assistant  Director  for 
regulatory  enforcement  activities  in  the 
Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms, who  is  responsible  to,  and  func- 
tions under  the  direction  and  super\i- 
sion  of,  the  Director. 

Assistant  regional  commissioner.  A 
regional  regulatory  administrator  as  de- 
fined in  this  section. 

ATF  officer.  An  officer  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms 
(ATF),  authorized  to  perform  any  func- 
tion relating  to  the  administration  or 
enforcement  of  this  part. 

Cigar.  Any  roll  of  tobacco  wrapped  in 
leaf  tobacco  or  in  any  substance  con- 
taining tobacco  (other  than  any  roll  of 
tobacco  which  is  a  cigarette  within  the 
definition  of  "cigarette"  given  in  this 
section) . 

Cigarette,  ta)  Any  roll  of  tobacco 
wTapped  in  paper  or  in  any  substance  not 
containing  tobacco,  and 

(b)  Any  roll  of  tobacco  wrapped  in 
any  substance  containing  tobacco  which, 
bectiuse  of  its  appearance,  the  type  of 
tobacco  used  in  the  filler,  or  its  packag- 
ing and  labeling,  is  likely  to  be  offered  to, 
or  purchased  by.  consumers  as  a  cigarette 
described  in  paragraph  <a)  of  the  sec- 
tion. 

Cigarette  paper.  Paper,  or  other  ma- 
terial except  tobacco,  prepared  for  use 
as  a  cigarette  wrapper. 

Cigarette  papers.  Taxable  books  or 
setj  of  cigarette  papers. 

Cigarette  tube.  Cigarette  paper  made 
into  a  hollow  cylinder  for  use  in  making 
cigarettes. 

CustoTns  warehouse.  A  custom.s  bond- 
ed manufacturing  warehouse,  class  6, 
where  cigars  are  manufactured  of  Im- 
ported tobacco. 

Director,  or  Director,  Alcohol.  Tobacco 
and  Firearms  Division.  The  Director, 
Bureau  of  Alcohol.  Tobacco  and  Fire- 
arms. Washington,  DC  20226 

Director  of  customs.  A  district  director 
of  customs  as  defined  in  this  sectirai. 

District  director  of  customs.  The  dis- 
trict director  of  customs  at  a  headquar- 
ters port  of  the  district  (except  the  dis- 
trict of  New  York.  N.Y.);  the  area  di- 
rectors of  customs  in  the  district  of  New 
Yoi*.  N.Y.;  and  the  port  director  at  a 
port  not  designated  as  a  headquarters 
port. 

Exportation  or  export.  A  severance  of 
cigars,  cigarettes,  or  cigarette  papers  or 
tubes  from  the  mass  of  things  belonging 
to  the  United  States  with  the  intention 
of  uniting  them  to  the  mass  of  things 
belonging  to  some  foreign  country.  For 
the  purposes  of  this  part,  shipment  from 
the  United  States  to  Puerto  Rico,  the 
Virgin  Islands,  or  a  possession  of  the 
United  States,  shall  be  deemed  exporta- 
tlrai,  as  will  the  clearance  from  the 
Untted  States  of  cigars,  cigarettes,  and 


cigarette  papers  and  tubes  for  consump- 
tion beyond  the  Jurisdlcticm  of  the  inter- 
nal revenue  laws  of  the  United  States, 
I.e.,  beyond  the  3-mlle  limit  or  interna- 
tional boimdary,  as  the  case  may  be. 

Export  warehouse.  A  bonded  internal 
revenue  warehouse  for  the  storage  of 
cigars,  cigarettes,  and  cigarette  papers 
and  txibes,  upon  which  the  internal  rev- 
enue tax  has  not  been  paid,  for  subse- 
quent shipment  to  a  foreign  country, 
Puerto  Rico,  the  Virgin  Islands,  or  a  pos- 
session of  the  United  States,  or  for  con- 
sumption beyond  the  jurisdiction  of  the 
internal  revenue  laws  of  the  United 
States. 

Export  warehouse  proprietor.  Any  per- 
.son  who  operates  an  exiwrt  warehouse 

Factory.  The  premises  of  a  manufac- 
turer of  cigars,  cigarettes,  or  cigarette 
papers  and  tubes  in  which  he  carries  on 
such  business. 

Foreign-trade  zone.  A  foreign-trade 
zone  established  and  operated  pursuant 
to  the  Act  of  Jime  18,  1934,  as  amended. 

In  bond.  The  status  of  cigars,  ciga- 
rettes, and  cigarette  papers  and  tubes, 
which  come  within  the  coverage  of  a 
bond  securing  the  payment  of  internal 
revenue  taxes  imposed  by  26  U.S.C.  5701 
or  7652,  and  in  respect,  to  which  such 
taxes  have  not  been  determined  as  pro- 
vided by  regulations  in  this  chapter,  in- 
cluding I  a)  Such  articles  in  a  factory  or 
an  export  warehouse,  (b)  Such  articles 
removed,  transferred,  or  released,  pursu- 
ant to  26  U.S.C.  5704.  and  with  respect 
to  which  relief  from  the  tax  liability  has 
not  occurred,  and  (c)  Such  articles  on 
which  the  tax  has  been  determined,  or 
with  respect  to  which  reUef  from  the  tax 
hability  has  occurred,  which  have  been 
returned  to  the  coverage  of  a  bond. 

I.R.C.  The  Internal  Revenue  Code  of 
1954,  as  amended. 

Internal  revenue  officer.  An  ATF  offi- 
cer as  defined  in  this  section. 

Manufacturer  of  cigarette  paptrs  and 
tubes.  Any  person  who  makes  up  ciga- 
rette [>ai)er  into  books  or  sets  containing 
more  than  25  papers  each,  or  into  tubes, 
except  for  his  own  personal  use  or  con- 
sumption. 

Manufacturer  of  tobacco  products. 
Any  person  who  manufactures  cigars  or 
cigarettes,  except  that  such  term  shall 
not  include  (a)  A  person  who  produces 
cigars  or  cigarettes  solely  for  his  own 
personal  consumption  or  use;  or  (b)  A 
proprietor  of  a  customs  bonded  manu- 
facturing warehouse  with  respect  to  the 
operation  of  such  warehouse. 

Package.  Hie  container  In  which 
cigars,  cigarettes,  or  cigarette  papers  or 
tubes  are  put  up  by  the  manufacturer 
and  offered  for  sale  or  deUvery  to  the 
consumer. 

Person.  An  individual,  partnership,  a,s- 
soclatlon,  company,  corporation,  estate, 
or  trust. 

Region,  A  geographical  region  of  the 
Biureau  of  Alcohol,  Tobacco  and  Fire- 
arms. 

Regional  regulatory  tulministrator. 
The  principal  regional  official  responsi- 
ble for  administering  regulations  in  this 
part. 

Removai  or  remove.  The  removal  of 
cigars,  cigarettes,  or  cigarette  papers  or 
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tubes  from  either  the  factory  or  the  ex- 
port warehouse  covered  by  the  bond  of 
the  manufacturer  or  proi»-ietor. 

State.  "State"  shtJl,  for  the  purposes 
of  this  part,  be  construed  to  include  the 
District  of  Columbia. 

Tobacco  products.  Cigars  and  ciga- 
rettes. The  term  does  not  include  smok- 
ing tobacco,  chewing  tobacco,  or  snuff. 

United  States.  "United  States"  when 
used  in  a  geographical  sense  shall  in- 
clude only  the  States  and  the  District  of 
Columbia. 

U.S.C.  The  United  States  Code. 

Wholesale  price.  The  manufacturers 
or  importer's  suggested  delivered  price 
at  which  the  cigars  are  to  be  sold  to  re- 
tailers, inclusive  of  the  tax  imposed  by 
26  U.S.C.  chapter  52  or  section  7652  but 
exclusive  of  any  State  or  local  taxes  im- 
posed on  cigars  as  a  commodity,  and  l>e- 
fore  any  trade,  cash,  or  other  discounts, 
or  any  promotion,  advertising,  display, 
or  similar  allowances.  Where  the  man- 
ufacturer's or  importer's  suggested  de- 
livered price  to  retailers  is  not  adequately 
supported  by  bona  fide  arm's  length 
sales,  or  where  the  manufacturer  or  im- 
porter has  no  suggested  delivered  price 
to  retailers,  the  whcdesale  price  shall  be 
the  price  for  which  cigars  of  comparable 
retail  price  are  sold  to  retailers  in  the 
ordinary  course  of  trade  as  determined 
by  the  Assistant  Director  (Regulatory 
Enforcement) . 

Zone  operator.  The  person  to  whom 
the  privilege  of  establishing,  operating, 
and  maintaining  a  foreign-trade  zone 
has  been  granted  by  the  Foreign-Trade 
Zones  Board  created  by  the  Act  of 
June  18,  1934,  as  amended. 

2a.  Section  290.67  is  amended  to  pro- 
vide that,  during  the  suspension  of  pack- 
age marking  requirements  (see  §§  290.186 
Id)  and  290.253(d)).  tax  liability  on 
large  cigars  must  be  based  on  the  maxi- 
mum tax  rate  of  $20  per  thousand,  imless 
a  lower  rate  can  be  clearly  demonstrated. 
The  existing  material  in  §  290.67  is  re- 
designated as  paragraph  (a> .  and  the 
new  provision  is  placed  in  a  new  para- 
graph (b) .  As  amended.  §  290.67  reads 
as  follows : 

§  290.67       Pavnieiit  of  tax. 

(a)  •   *   * 

(b)  After  February  1,  1977,  informa- 
tion on  large  cigar  packages  will  not  ade- 
quately evidence  the  amount  of  tax  lia- 
bility on  the  contents,  because  of  the  sus- 
pension of  package  notice  requirements 
as  provided  in  S§  290.186(d)  aiul  290.253 
(d) ,  and  because  packages  indicating  the 
former  tax  classes  may  continue  to  be 
used  without  alteration.  Consequently, 
the  amount  of  tax  liability  shall  be  based 
on  the  maximum  tax  rate  of  $20  per 
thousand  imless  the  person  liable  for 
the  tax  establishes  that  a  lower  tax  rate 
is  applicable. 

2b.  Section  290.143  is  amended  to  re- 
place "taxable  class"  with  "wholesale 
price"  in  relatipn  to  large  cigars,  and  to 
change  terminology  to  reflect  the  estab- 
lishment of  the  Bureau  of  Alcohol.  To- 
bacco and  Firearms.  During  the  suspen- 
sion of  package  marking  requirements 
(see  §§  290.186(d)  and  290.253(dn.  only 


the  total  number  of  all  large  cigai-s  held 
need  be  shown.  As  amended,  5  290.143 
reads  as  follows : 

§290.11.3      Goneral. 

Ever>'  export  warehouse  proprietor 
shall  make  a  true  and  acciu^te  inventory 
on  Form  3373  to  the  regional  regulatory- 
administrator,  of  the  numbers  of  (a' 
Small  cigars.  (b>  Large  cigars  at  each 
wholesale  price  of  not  more  than  $235,294 
per  thousand.  <ci  Large  cigars  with  a 
wholesale  price  of  more  than  $235,294 
per  thousand,  (di  Small  cigarettes.  (e> 
Large  cigarettes,  tfi  C^igarette  paper.s. 
and  '  g '  Cigarette  tubes  held  by  him  at 
the  times  specified  in  tliis  subpart.  Due 
to  tlie  suspension  of  requirements  for 
\^liolesale  price  to  be  shown  on  packages 
•see  S?  290.186idi  and  290.253(d'  ).  onl.v 
the  total  nimiber  of  large  cigars  held 
need  be  shown  on  the  inventory,  until 
notification  is  given  in  tlie  Federal  Reg- 
ister. This  inventory  shall  be  subject  to 
\erification  by  an  ATF  officer.  A  copy  of 
each  inventoi-j-  shall  be  retained  by  tlie 
export  warehouse  proprietor  for  2  years 
following  the  close  of  the  calendar  year 
in  which  the  inventorj-  is  made  and  shall 
be  made  available  for  inspection  by  any 
ATP  officer  upon  his  request. 

iSec.  202.  Pub.  L  85  -859.  72  Stat  1422  .  je 
U.S.C.5721)  > 

3.  Section  290.181  is  amended  to 
change  "class  designation  "  to  "tax  clas- 
sification '.  reflecting  the  change  in  tax- 
ation of  large  cigars  now  that  the  tax  is 
based  on  the  wholesale  price  rather  tlian 
on  the  retail  price  class.  As  amended. 
5  290.181  reads  as  follows: 

§29<».l«l        l'a.k;iBi>. 

All  cigars,  cigarettes,  and  ci'.;arette 
papers  and  tubes  shall,  before  removal, 
be  put  up  by  the  manufacturer  in  pack- 
ages which  shall  bear  the  label  or  notice. 
tax  classification,  and  mark,  as  required 
by  this  subpart. 

I  Sec.  202.  Pub.  L  35  859.  72  Stat  1422  '26 
U.S.C.  57231.) 

4.  Section  290.186  is  amended  to  in- 
clude requirements  that  packages  of 
large  cigars  show  information  relating  to 
wholesale  price.  However,  apphcation  of 
these  new  requirements  for  large  cigars 
is  suspended  pending  further  notifica- 
tion in  the  Federal  Register.  Other  re- 
quirements of  this  section,  not  related  to 
wholesale  price  markings,  are  effective 
as  of  the  effective  date  of  this  document. 
As  amended  §  290.186  reads  as  follows: 

§  290.186      Tax   rlassification   for  cigars. 

I  a  I  General  requirement.  Ever>-  pack- 
age of  cigars  shall,  before  removal  from 
a  factory  under  this  subpart,  have  ade- 
quately imprinted  thereon,  or  on  a  label 
securely  affixed  thereto,  the  designation 
"cigars",  the  quantity  of  such  product 
contained  therein,  and  the  classification 
of  the  product  for  tax  purposes.  For 
small  cigars  such  classification  shall  be 
either  "small"  or  "little",  and  for  large 
cigars,  the  wholesale  price  applicable  to 
similar  cigars  removed  for  taxable  pur- 
poses in  the  United  States. 

(b)  Expression  of  toholesale  price.  The 
price  to  be  shown  is  the  wholesale  price 


lor  each  thousand  cigars,  except  that  for 
cigars  with  a  wholesale  price  of  more 
than  $235,294  per  thousand  the  whole- 
sale price  may  be  either  specifically  ex- 
pressed or  expressed  as  tf  it  were  $236 
per  thousand.  Such  price  shall  be  ex- 
pressed either  in  arable  numerals  or  ac- 
cording to  the  code:  A=l.  B=2,  C=3. 
D=:4.  E  =  5.  F=6.  G=r7,  H^3.  J=:9,  K=0: 
and  in  either  case  shall  be  preceded  by 
the  identifying  letters  "MP".  If  the 
wholesale  price  is  in  even  dollars  then  no 
decimal  or  cents  information  need  be 
shown.  Thus,  for  a  cigar  with  a  whole- 
sale price  of  $80.00  per  thousand,  the 
whole.^ale  price  would  be  expressed  as 
"MP80'  or  a*  'MPHK':  for  a  cigar  with 
a  wholesale  price  of  $65.20  per  thousand, 
the  wholesale  price  would  be  expressed 
as  '•MP65.20"  or  a.*;  "MPFE.BK":  and  for 
a  cigar  witli  a  wholesale  price  of  $450  per 
thousand,  the  wholesale  price  would  be 
expressed  as  ••MP450'.  "MPDEK".  "MP 
236"  .  or  "MPBCF". 

'Ci  Packages  with  cigars  of  more  thav 
one  price.  If  a  cwnbination  package  in- 
cludes large  cigars  of  more  than  one 
wholesale  price  and  they  are  taxable  on 
the  basis  of  the  individual  wholesale 
prices  of  the  cigars  and  not  on  the  basLs 
of  an  established  wholesale  price  for  the 
combination  package  (see  5  270.22<d>  of 
this  chapter >.  the  numbers  of  cigars  at 
each  wholesale  price  and  a  brief  descrip- 
tion of  those  cigars  shall  be  shown  with 
the  applicable  wholesale  price  informa- 
tion. For  example,  if  a  package  contained 
30  Blunts  with  a  wholesale  price  of  $80 
per  thousand  and  20  Panatelas  with  a 
wholesale  price  of  $100  per  thousand,  the 
wholesale  price  would  be  shown  as  "30 
Blunts— MP80.  20  Panatelas— MPlOO". 
or  "30  Blunts — MPHK.  20  Panatelas — 
MPAKK • 

'd'  Application  of  wholesale  price 
regulations.  The  application  of  regula- 
tions in  this  section  relating  to  the  im- 
printing, on  packages  of  large  cigars,  of 
information  relating  to  wholesale  price 
is  suspended  until  notification  in  the 
Federal  Register.  This  notification  shall 
be  published  in  the  Federal  Register  not 
less  than  90  days  prior  to  the  date  when 
the  wholesale  price  marking  regulations 
shall  begin  to  apply. 

(See.  202.  Pub    t    85-859.  72  Stat.   1422   (28 
U.S.C.  5723).) 

5.  Section  290.248  is  amoided  to  re- 
place "class  designation"  with  "tax  clas- 
sification" to  reflect  the  different  taxa- 
tion of  large  cigars  now  that  the  tax  is 
based  on  the  wholesale  price  rather  than 
on  the  retail  price  class.  As  amended. 
$  290.248  reads  as  follows: 

§290.218      Packages. 

Cigars  shall,  before  withdrawal  under 
this  part,  be  put  up  by  the  customs  ware- 
house proprietor  in  packages  which  shall 
bear  the  label  or  notice,  tax  classification, 
and  mark,  as  required  by  this  subpart. 

(Sec.  202.  Pub    L.  86-859.  72  SUt.   1433   (M 
VS.C.  6723).) 

6.  Section  290.253  is  amended  to  in- 
clude requirements  that  pftckages  of 
large  cigars  show  information  relating  to 
wholesale  price.  However,  application  of 
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tbese  new  requirements  for  large  cigars 
)8  suspended  pending  further  notifica- 
tion In  the  Federal  Register.  Other  re- 
quirements of  this  section,  not  related 
to  wholesale  price  markings,  are  effective 
;>.s  of  the  effective  date  of  this  document. 
.'V.s  amended,  §  290.253  reads  as  follows: 

s  2'J0.253      Tux  <-l««<<!(iration  for  rigani. 

I  a)  General  requirement.  Every  pack- 
age of  cigars  shall,  before  withdrawal 
iroiA  a  customs  warehouse  under  this 
.subpart,  have  adequately  imprinted 
thereon  or  on  a  label  securely  afiQxed 
thereto  the  designation  "cigars",  the 
quantity  of  such  product  contained 
therein,  and  the  classification  of  the 
product  for  tax  purposes.  For  small 
cigars,  such  classification  shall  be  either 
"small"  or  "little",  and  for  large  cigars. 
the  wholesale  price  applicable  to  similar 
cigars  removed  for  taxable  purposes  in 
the  United  States. 

(b)  Expression  of  wholesale  price.  The 
price  to  be  shown  Is  the  wholesale  price 
for  each  thousand  cigars,  except  that  for 
cigars  with  a  wholesale  price  of  more 
than  $235,294  per  thousand  the  whole- 
sale price  may  be  either  specifically  ex- 
pressed or  expressed  as  If  it  were  $236 
per  ttraiisand.  The  price  shall  be  ex- 
pressed either  in  arable  numerals  or  ac- 
cording to  tlie  code:  A=l,  8=2,  C=3, 
D=4,  E=:5,  P^6,  G=7,  H=8,  J=:9,  K=0. 
and  in  either  case  shall  be  preceded  by 
the  identifying  letters  "IP".  If  the  whole- 
sale mice  Is  in  even  dollars  then  no 
decimal  or  cents  information  need  be 
shown.  Thus,  for  a  cigar  with  a  whole- 
sale price  of  $80.00  per  thousand,  the 
wholesale  price  would  be  expressed  as 
"IPSO"  or  as  "IPHK";  for  a  cigar  with  a 
wholesale  price  of  $65.20  per  thousand. 
tlje  wholesale  price  would  be  expressed 
as  "IP65.20"  or  as  "IPFE.BK":  and  for  a 
cigar  with  a  wholesale  price  of  $450  per 
thousand,  the  wholesale  price  would  be 
expressed  as  "IP450",  "IPDEK".  IP236". 
or  "IPBCP". 

<c)  Packages  with  cigais  of  more  than 
one  price.  If  a  combination  package  in- 
cludes large  cigars  of  more  than  one 
wholesale  price  and  they  are  taxable  on 
the.  basis  of  the  individual  wholesale 
prices  of  the  cigars  and  not  on  the  basis 
of  an  established  wholesale  price  for  the 
combination  package  (see  §  275.39(d)  of 
this  chapter),  the  ntmibers  of  cigars  at 
each  wholesale  price  and  a  brief  descrip- 
tl<m  of  those  cigars  shall  be  shown  with 
the  applicable  wholesale  price  Informa- 
tion. For  example,  if  a  package  contained 
30  Blunts  with  a  wholesale  price  of  $80 
per  thousand  and  20  Panatelas  with  a 
wholesale  price  of  $100  per  thousand, 
the  wholesale  price  would  be  shown  as 
"30  Blunts— IPSO,  20  Panatelas— IPIOO", 
or  "30  Blunts — IPHK,  20  Panatelas— 
IPAKK". 

(d)  Applicalion  of  wholesale  price  reg- 
ulations. The  application  of  regulations 
In  this  section  relating  to  the  imprint- 
ing, on  packages  of  large  cigars,  of  In- 
formation relating  to  wholesale  price  Is 
suspended  until  notification  in  the  Fed- 
MMti.  Rbcistzk.  Tills  notification  shall  be 
pubUabed  In  the  Fkobral  Registzr  not 
less  than  90  days  prior  to  the  date  when 


RULES  AND  REGULATIONS 

the  wholesale  pi  ice  marking  regulations 
shall  begin  to  apply. 

(Sec.  202,  Pub.  L.  85  859,  72  Stat     1422   (26 
use.  5723).) 


PART  295 — REMOVAL  OF  CIGARS,  CIGA- 
RETTES, AND  CIGARETTE  PAPERS  AND 
TUBES,  WITHOUT  PAYMENT  OF  TAX, 
FOR  USE  OF  THE  UNITED  STATES 

Par.  D.  The  regulations  in  27  CFR 
Part  295  are  amended  as  follows: 

1.  Section  295.11  is  amended  to  im- 
prove clarity  and  to  reflect  the  change 
in  taxation  of  large  cigars  and  the  estab- 
lishment of  the  Bureau  of  Alcohol,  To- 
bacco and  Firearms.  Definitions  of  "As- 
sistant Director  (Regulatory  Enforce- 
ment)", "ATF  oflQcer",  "regional 
regulatory  administrator"  and  "whole- 
sale price"  are  added;  the  definitions  of 
"Commissioner"  and  "regional  com- 
missioner" are  deleted;  the  Introductory 
language  is  rephrased;  and  the  defini- 
tions of  "assistant  regional  commis- 
sioner", "Director",  "internal  revenue 
officer",  and  "region"  are  modified.  As 
amended,  S  295.11  reads  as  follows: 


§  295.1 1      Moaiiiiif;  uf  irrnis. 

When  used  in  this  part  and  in  foi-ms 
prescribed  under  this  part,  the  follow- 
ing terms  shall  have  the  meanings  given 
in  this  section,  imless  the  context  clearly 
indicates  otherwise.  Words  in  the  plural 
form  shall  Include  the  singular,  and  vice 
versa,  and  words  Indicating  the  mascu- 
line gender  shall  include  the  feminine. 
The  terms  "Includes"  and  "including" 
do  not  exclude  things  not  listed  which 
are  in  the  same  general  class. 

•  •  «  *  4 

Assistant  Director  iRegulatory  En- 
forcement). The  Assistant  Director  for 
regulatory  enforcement  activities  in  the 
Bureau  of  Alcohol,  Tobacco  and  Fire- 
arm.?, who  Is  responsible  to,  and  fimc- 
tions  under  the  direction  and  super- 
vision of,  the  Director. 

Assistant  regional  commis^iioner.  A 
regional  regulatory  administrator  as  de- 
fined in  this  section. 

ATF  officer.  An  officer  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATP) 
authorized  to  perform  any  function  re- 
lating to  the  administration  or  enforce- 
ment of  this  part. 

•  *  •  «  4 

Director.  The  Director,  Bureau  of  Al- 
cohol, Tobacco  and  Firearms.  Washing- 
ton, DC  20226. 

internal  revenue  officer.  An  ATF  officer 
as  defined  In  Uils  section. 

«  «  *  •  • 

Region.  A  geographical  regicm  of  the 
Biueau  of  Alcohol,  Tobacco  and  Fire- 
arms. 

Regional  regulatory  administrator. 
The  principal  regional  official  responsible 
for  administering  regiilations  in  this 
part. 

«  •  •  •  • 

Wholesale  price.  The  manufacturer's 
or  importer's  suggested  delivered  price 
at  which  the  cigars  are  to  be  sold  to 


retailers,  inclusive  of  the  tax  imposed 
by  26  U.S.C.  chapter  52  or  section  7652, 
but  exclusive  of  any  State  or  local  taxes 
imposed  on  cigars  as  a  commodity,  and 
before  any  trade,  cash,  or  other  dis- 
counts, or  any  promotion,  advertising, 
display,  or  similar  allowances.  Where  the 
manufacturer's  or  importer's  suggested 
delivered  price  to  retailers  is  not  ade- 
quately supported  by  bona  fide  ai-mf 
length  sales,  or  where  the  manufacturer 
or  importer  has  no  suggested  delivered 
price  to  retailers,  the  wholesale  price 
shall  be  the  price  for  which  cigars  oi 
comparable  retail  price  are  sold  to  re- 
tailers in  the  ordinary  course  of  trade 
as  determined  by  the  Assistant  Directxjr 
(Regulatory  Enforcement). 

2.  Section  295.44  is  amended  to  in- 
clude requirements  that  packages  of 
large  cigars  show  information  relating 
to  wholesale  price.  However,  application 
of  these  new  requirements  for  large 
cigars  is  suspended  pending  further  no- 
tification in  the  Federal  R£gister.  Other 
requirements  of  this  section,  not  related 
to  wholesale  price  markings,  are  effec- 
jtlve  as  of  the  effective  date  of  this  doru- 
Iment. 

As  amended  §  295.44  read.s  as  follow.^ : 


S  295.44      Notice  for  cigar«. 

( a)  General  requirement.  Every  pack- 
age of  cigars  shall,  before  removal  imder 
this  part,  have  adequately  Imprinted 
thereon,  or  on  a  label  securely  affixed 
thereto,  tlie  designation  "cigars,"  the 
quantity  of  such  product  contained 
therein,  and  the  classification  of  the 
product  for  tax  purposes.  I.e.,  for  small 
cigars,  either  "small"  or  "little",  and  for 
large  cigars,  the  wholesale  price. 

(b)  Expression  of  wholesale  price.  The 
price  to  be  shown  is  the  wholesale 
price  for  each  thousand  cigars,  ex- 
cept that  for  cigars  with  a  whole- 
sale price  of  more  than  $235,294  per 
thousand  the  wholesale  price  may  be 
either  specifically  expressed  or  ex- 
pressed as  if  it  were  $236  per  thousand. 
Such  price  shall  be  expressed  either  in 
arable  numerals  or  according  to  the 
code:  A--1,  B=2,  C=3,  D=4,  E=5,  F=6, 
G=7,  H=8,  J==9,  K=0;  and  In  either 
case  shall  be  preceded  by  the  Identifying 
letters  "MP".  If  the  wholesale  price  is 
in  even  dollars  then  no  decimal  or  cent.*- 
information  need  be  shown.  Thus,  for  a 
cigar  with  a  wholesale  price  of  $80.00  per 
thousand,  the  wholesale  price  would  be 
expressed  as  "MP80"  or  as  "MPHK":  for 
a  cigar  with  a  wholesale  price  of  $65.20 
per  thousand,  the  wholesale  price  would 
be     expressed     as     "MP65.20'     or     as 

•MPFE.BK";  and  for  a  cigar  with  a 
wholesale  price  of  $450  per  thousand,  the 
wholesale  price  would  be  expressed  as 
either  "MP450",  "MPDEK",  "MP236".  or 
"MPBCF". 

«c)  Packages  with  cigars  of  more  than 
one  price.  If  a  combination  package  In- 
cludes large  cigars  of  more  than  one 
wholesale  price  and  they  are  taxable 
on  the  basis  of  the  individual  wholesale 
prices  of  the  cigars  and  not  on  the  basis 
of  an  established  wholesale  price  for  the 
combination  package  (see  S  270.22(d) 
of  this  chapter) ,  the  numbers  of  cigar? 
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at  each  wholesale  price  and  a  brief  de- 
scription of  those  cigars  shall  be  shown 
with  the  appllcabto  i^olesale  price  in- 
formati<Hi.  For  example.  If  a  package 
contained  30  Blimts  with  a  wholesale 
price  of  $80  per  thousand  and  20  Pana- 
telas with  a  wholesale  price  of  $100  per 
thousand,  the  wholesale  price  would  be 
shown  as  "30  Blunts — ^MP80,  20  Pana- 
telas—MPlOO",  or  "30  Blimts— MPHK. 
20  Panatelas — MPAKK". 

(d)  Application  of  wholesale  price 
regulations.  The  application  of  regula- 
tions in  this  section  relating  to  the  im- 
printing, on  packages  of  large  cigars,  of 
information  relating  to  wholesale  price 
is  suspended  until  notification  in  the 
Federal  Register.  This  notification  shall 
be  published  in  the  Federal  Register  not 
less  than  90  days  prior  to  the  date  when 
the  wholesale  price  marking  regulations 
shall  begin  to  apply. 

(Sec.  202,  Pub,  L.  85-859,  72  Stat.  1422  (26 
rr.S.C.  5723).) 

3.  Section  295.51  is  amended  to  change 
"class"  of  large  cigars  to  "wholesale 
price,"  and  to  change  "internal  revenue 
officer"  to  "ATF  officer."  As  amended, 
§  295.51  reads  as  follows: 

§293.51      Supporting  record. 

Every  manufacturer  who  removes  ci- 
gars, cigarettes,  and  cigarette  papers  and 
tubes  under  this  part  shall,  in  addition 
to  the  records  kept  under  Part  270  of 
this  chapter,  keep  a  supporting  record 
of  such  removals  and  shall  make  appro- 
priate entries  therein  at  the  time  of 
removal.  The  supporting  record  shall 
show,  with  respect  to  each  removal,  the 
date  of  removal,  the  name  and  address 
of  the  Federal  agency  to  which  shipped 
or  delivered,  the  quantity  and,  with  re- 
spect to  large  cigars,  wholesale  price  for 
tax  purposes.  Appropriate  entries  shall 
also  be  made  in  the  supporting  record 
of  any  cigars,  cigarettes,  or  cigarette 
papers  or  tubes  removed  under  this  part 
which  are  returned  to  the  factory.  Where 
the  manufacturer  keeps,  at  the  factory, 
copies  of  invoices  or  other  commercial 
records  containing  the  information  re- 
quired as  to  each  removal,  in  such  man- 
ner that  the  information  may  be  readily 
ascertained  therefrom,  such  copies  wUl 
be  considered  the  suiH>orting  record  re- 
quired by  this  section.  The  supporting 
record  shall  be  retained  by  the  manu- 
facturer for  3  years  following  the  close  of 
the  year  covered  therein  and  shall  be 
made  available  for  inspection  by  any 
ATF  officer  upon  his  request. 

(Sec.  2128(c),  Pub.  L.  94-455,  90  Stat  1921 
(26  U.S.C.  5741).) 


PART  296 — MISCELLANEOUS  REGULA- 
TIONS RELATING  TO  CIGARS,  CIGA- 
RETTES, AND  CIGARETTE  PAPERS  AND 
TUBES 

Par.  E.  The  regulations  In  27  CFR  Part 
296  are  amended  as  f(Aows: 


RULES  AND   REGULATIONS 

1.  Section  296.72  is  amended  to  re- 
phrase the  introductory  language,  to  de- 
lete the  deflniticm  of  "Cwnmissioner",  to 
add  definitions  of  "wholesale  price", 
"region",  and  "regional  regulatory  ad- 
ministrator", and  to  modify  the  defini- 
tions of  'assistant  regional  commis- 
sioner" and  "Commissioner  of  Customs" 
to  reflect  the  change  in  the  name  of  the 
U.S.  Customs  Service  and  the  establish- 
ment of  the  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  As  amended.  §  296  72  reads 
as  follows: 

§296.72       Meaiiin<;  of  Iorin>. 

When  used  in  this  subpart,  the  follow- 
ing terms  shall  have  the  meanings  given 
in  this  section,  unless  the  context  clearly 
indicates  otherwise.  Words  in  the  plural 
form  shall  include  the  singular,  and  vice 
versa,  and  words  indicating  the  mascu- 
line gender  shall  include  the  feminine. 
The  terms  "includes"  and  "including"  do 
not  exclude  things  not  listed  which  are 
in  the  same  general  cla--^.^. 

•  •  «  •  . 
Assistant    Director     ■  Kccndatori/    En- 

forcement  i .  The  Assistant  Director  for 
regulatory  enforcement  activities  in  the 
Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms, who  is  responsible  to.  and  functions 
under  the  direction  and  supervision  of. 
the  Director,  Bureau  of  Alcohol.  Tobacco 
and  Firearms. 

Assistant  regional  commissioner.  A  re- 
gional regulatory  administrator  as  de- 
fined in  this  section. 

•  »  •  •  , 

Commissioner  of  Customs.  The  Com- 
missioner of  Customs.  U.S.  Customs 
Service,  the  Department  of  the  Treasurv. 
Washington.  D.C. 


Region.  A  geographical  region  of  the 
Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms. 

Regional  regulatory  administrator. 
The  principal  regional  official  responsi- 
ble for  administering  regulations  in  this 
part. 

•  •  «  •  . 

Wholesale  price.  The  manufacturers 
or  importer's  suggested  delivered  price, 
at  which  the  cigars  are  to  be  sold  to  re- 
tailers, inclusive  of  the  t&x  imposed  by 
26  U.S.C.  chapter  52  or  section  7652  but 
exclusive  of  any  State  or  local  taxes  im- 
posed on  cigars  as  a  commodity,  and  be- 
fore any  trade,  cash,  or  other  discounts, 
or  any  promotion,  advertising,  display,  or 
similar  allowances.  Where  the  manufac- 
turer's or  importer's  suggested  delivered 
price  to  retailers  Is  not  adequately  sup- 
ported by  bona  fide  arm's  length  sales, 
or  where  the  manufacturer  or  Importer 
has  no  suggested  delivered  price  to  re- 
tailers, the  wholesale  price  shall  be  the 
price  for  which  cigars  of  comparable  re- 
tail price  Bxe  sold  to  retailers  In  the  or- 
dinary course  erf  trade  as  determined  by 
the  Assistant  Director  (Regulatory  En- 
forcement » . 
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2.  Section  296.74  is  amended  to  replace 
"tax  class"  of  large  cigars  with  "whole- 
sale price,"  to  change  the  examples  to 
reflect  the  new  tax  structure  imposed  by 
legislation,  and  to  make  terminologj- 
changes  to  reflect  the  establishment  of 
the  Bureau  of  Alcohol.  Tobacco  and  Fire- 
arms. As  amended,  §  296.74  reads  as  fol- 
lows : 

§  296.74      E\e<-ulioii  and  filing  of  claims. 

Claims  imder  this  subpart  shall  be  ex- 
ecuted on  Internal  Revenue  Service  Form 
843  in  accordance  with  the  applicable  in- 
structions on  the  form,  and  filed  with  the 
regional  regulatory  administrator  of  the 
region  in  which  the  cigars,  cigarettes,  or 
cigarette  papers  or  tubes  were  lost, 
rendered  unmarketable,  or  condemned, 
within  6  months  after  the  date  on  which 
the  President  makes  the  determination 
that  the  disaster  has  occurred.  The  claim 
shall  state  all  the  facts  on  which  the 
claim  is  based,  and  shall  set  forth  the 
numbers  of  small  cigars,  large  cigars 
utemized  separately  as  to  taxable  whole- 
sale price>.  small  cigarettes,  large  ciga- 
rettes, cigarette  papers,  and  cigarette 
tubes,  as  the  case  may  be,  and  the  rate  of 
tax  and  the  amount  claimed  with  respect 
to  each  article  set  forth,  substantially  in 
the  form  as  shown  in  the  example  below. 
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claimed. 

The  claimant  shall  certify  on  the  claim 
to  the  effect  that  no  amount  of  internal 
revenue  tax  or  customs  duty  claimed 
therein  has  been  or  will  be  otherwise 
claidied  under  any  other  provision  of  law 
or  regulations. 

Signed:  January  14,  1977. 

Rex  D.  Davis, 
Director. 

Approved:  January  19,  1977. 

John  H.  Hakpki. 
Acting  Assistant  Secretary 
of  the  Treasury. 

IFR  Doc.77-2407  PUed  1-21-77;  11,07  am| 
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FEDERAL  ENERGY 
ADMINISTRATION 

DOMESTIC  CRUDE  OIL  ALLOCATION 
PROGRAM 

Entitlement  Notice  for  November  1976 

In  accordance  with  the  provisions  of 
10  CFR  5211  67  relating  to  PEA's  domes- 
tic crude  oil  allocation  program  the 
monthly  notice  specified  in  §  211.67(1)  is 
hereby  published. 

Based  on  reports  submitted  to  FEA 
by  refiners  and  other  firms  as  to  crude 
oil  receipts,  crude  oil  runs  to  stills  and 
eligible  product  imports  for  Novem- 
ber 1976.  imported  naphtha  utilized 
as  a  petrochemical  feedstock  in  Puerto 
Rico,  application  of  the  entitlement 
adjustment  for  residup.l  fuel  oil  pro- 
duction for  sale  in  t^ie  Ea.st  Coast 
market  provided  in  §  211.67(d)  (4) ,  and 
application  of  the  entitlement  adjust- 
ment for  small  refiners  provided  in 
-S  211.67(e).  the  national  domestic  crude 
oil  supply  ratio  for  November  1976  is  cal- 
culated to  be  .273071. 

In  accordance  with  5  211.67(b)(2),  to 
calculate  the  number  of  barrels  of 
deemed  old  oil  included  in  refiner's  ad- 
justed crude  oil  receipts  for  the  month  of 
November  1976,  each  barrel  of  old  oil  is 
equal  to  one  barrel  of  deemed  old  oil  and 
each  barrel  of  upper  tier  crude  is  equal 
to  .177464  of  a  barrel  of  deemed  old  oU. 

The  issuance  of  entitlements  for  the 
month  of  November  1976  to  refiners  and 
other  firms  is  set  forth  in  the  Appendix 
to  this  notice.  The  ^i)pendlx  lists  the 
name  of  each  refiner  or  other  firm  to 
which  entitlements  have  been  issvied.  the 
number  of  barrels  of  deemed  old  oil  in- 
cluded in  each  such  reflner'.s  adjusted 
crude  oil  receipts,  the  number  orcntitlc- 
ments  issued  to  each  such  refiner  or  other 
firm,  and  the  number  of  entitle;aeiit.^ 
required  to  be  purchased  or  sold  by  each 
such  refiner  or  other  firm. 
•  Pursuant  to  10  CFTR  211.67a)  (4),  FEA 
hereby  fixes  the  price  at  which  entitle- 
ments shall  be  sold  and  purchased  for  the 
month  of  November  1976  at  $7.90,  which 
is  the  exact  differential  as  reported  for 
the  month  of  November  between  the 
weighted  average  per  barrel  costs  to  re- 
finers of  old  oil  and  of  imported  and  ex- 
empt domestic  crude  oil,  less  the  sum  of 
21  cents. 

In  accordance  with  10  CFR  211.67(b), 
each  refiner  that  has  been  issued  fewer 
entitlements  for  the  month  of  Novem- 
ber 1976  than  the  number  of  barrels  of 
deoned  old  oil  included  in  its  adjusted 
crude  oil  receipts  is  required  to  purchase 
a  number  of  entitlements  for  the  month 
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of  November  1976  equal  to  the  difference 
bet^^een  the  number  of  barrels  of  deemed 
old  oil  included  in  those  receipts  and  the 
number  of  entitlements  Issued  to  and 
retained  by  that  refiner.  Refiners  which 
have  been  issued  a  number  of  entitle- 
ments for  the  month  of  November  1976 
in  excess  of  the  number  of  barrels  of 
deemed  old  oil  included  in  their  adjusted 
crude  oil  receipts  for  that  pionth  and 
other  firms  issued  entitlements  shall  sell 
such  entitlements  to  refiners  required  to 
purchase  entitlements.  In  addition,  cer- 
tain refiners  are  required  to  purchase  or 
sell  entitlements  to  effect  corrections  for 
reporting  errors  for  the  months  Septem- 
ber 1975  through  October  1976  pursuant 
to  10  CFR  211.67(j)  (1). 

Pursuant  to  §  211.67(j)  (2) ,  the  Novem- 
ber 1976  installments  of  the  amounts 
representing  corrections  for  reporting 
errors  for  inonths  prior  to  September 

1975  are  shown  in  a  separate  colimui  in 
the  listing  and  these  installments  will 
continue  to  be  shown  in  entitlement  no-' 
tices  through  the  notice  for  February 
1977  As  set  forth  in  the  revised  special 
correction  notice  issued  on  September 
21,  1976,  the  total  dollar  amounts  of  the 
special  corrections  have  been  divided  into 
eight  substantially  equal  installments  for 
reflection  in  each  firm's  entitlement  posi- 
tion for  each  of  the  months  July  1976 
through  February  1977,  based  on  the  par- 
ticular month's  entitlement  price. 

The  listing  of  refiners'  old  oil  receipts 
contained  in  the  Appendix  reflects  any 
adjustments  made  by  FEA  pursuant  to 
S21L67(h). 

The  listing  contained  in  the  Appendix 
identifies  in  a  separate  column  additional 
entitlements  issued  to  refiners  pursuant 
to  relief  granted  by  FEA's  OfiBce  of  Ex- 
ceptions and  Appeals.  Also  set  forth  in 
this  column  are  the  adjustments  for  re- 
lief granted  by  the  Office  of  Exceptions 
and  Appeals  for  1975,  which  adjustments 
are  being  reflected  in  monthly  install- 
ments commencing  with  the  September 

1976  entitlement  notice.  The  number  of 
installments  is  dependent  on  the  magni- 
tude of  the  adjustment  to  be  made.  For  a 
full  discussion  of  the  issues  involved,  see 
Beacon  Oil  Company,  et  al,  4  FEA  par. 
87.024  (November  5,  1976). 

The  listing  in  the  Appendix  does  not 
reflect  an  entitlement  obligation  of 
$379,965.42  (or  48,097  entitlements)  of 
Delta  Refining  Company  for  the  month 
November  1976  that  is  attributable  to  ad- 
justments for  exception  relief  received  by 
Delta  in  1975.  This  obligation  has  been 
temporarily  stayed  by  the  United  States 
District  Court  for  the  District  of  Colum- 
bia until  10  days  from  the  date  of  issu- 


ance of  a  final  order  in  Case  No.  FXA- 
1052.*  PEA  will  reflect,  in  the  earliest 
practicable  entitlement  notice,  the  en- 
titlement obligation  as  determined  by  the 
final  (Htler. 

Pot  purposes  of  the  adjustments  to 
refiners'  crude  run  volumes  under  §  211.67 
(d)  (4) ,  total  production  of  residual  fuel 
oil  for  sale  in  the  East  Coast  market  (in 
excess  of  the  first  5,000  barrels  per  day 
thereof  for  each  refiner  reporting  such 
production)  was  16,597,963  barrels  for 
November  1976.  For  that  month,  imports 
of  residual  fuel  oil  eligible  for  entitlement 
issuances  totaled  35,062,448  barrels. 

The  total  number  of  entitlements  re- 
quired to  be  purchased  and  sold  under 
this  notice  is  21,809,856. 

Payment  for  entitlements  required  to 
be  purchased  under  10  CFR  211.67(b)  for 
Novranber  1976  must  be  made  by  Janu- 
ary 31. 1977. 

On  or  prior  to  February  10,  1977,  each 
firm  which  is  required  to  purchase  or  sell 
entitlements  for  the  month  of  Novem- 
ber 1976  shaU  file  with  FEA  the  monthly 
transaction  report  specified  in  10  CFR 
211.66(1)  certifying  its  purchases  and 
sales  of  entitlements  for  the  month  of 
November.  FEA  has  mailed  the  monthly 
transaction  report  forms  for  the  month 
of  November  to  reporting  Anns.  FEA  re- 
quests that  firms  which  have  been  unable 
to  locate  other  firms  for  required  entitle- 
ment transactions  by  January  31,  1977 
contact  FEA  at  202-254^6296  to  expedite' 
consummation  of  these  transactions. 
For  firms  that  have  failed  to  consum- 
mate required  entitlement  transactions 
on  or  prior  to  January  31,  1977,  FEA  may 
direct  sales  and  purchases  of  entitle- 
ments pursuant  to  the  provisions  of  10 
CFR211.67(k). 

This  notice  is  issued  pursuant  to  Sub- 
part G  of  PEA's  regulations  governing  its 
administrative  procedures  and  sanctions, 
10  CFR  Part  205.  Any  person  aggrieved 
hereby  may  file  an  appeal  with  FEA's 
Office  of  Exceptions  and  Appeals  in  ac- 
cordance with  Subpart  H  of  10  CFR  Part 
205.  Any  such  appeal  shall  be  filed  on  or 
before  February  25,  1977. 

Issued  in  Washington,  D.C.  on  Janu- 
ary 21,  1977. 

David  G.  Wilson, 
Acting  General  Counsel. 

^Tbia  supersedes  the  statement  In  last 
month's  notice  regarding  the  Implementation 
of  the  CoTirt's  order.  It  resnalns  the  Intent  of 
^BA  to  exclude  the  obligation  from  the  en- 
titlements list  solely  during  the  effective  pe- 
riod of  the  (Court's  order.  The  matter  of  Inter- 
est on  such  obllgathms  is  subject  to  the  terms 
of  the  Court's  order. 
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Just  Released 


CODE  OF  FEDERAL  REGULATIONS 


Quantity        Volume 


(Revised  as  of  July 


{ 


1,  1976) 


Title  45— rublio  Welfare   a'arts  100-199) 
Title  46— Shipping  (Part  20()-eiul) 


Price        Amount 


$10.  00     $- 

7.  25       - 

Total  Order  .  $- 


[A  CuJniilative  checklist  of  CFR  issuances  for  1976  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1] 


PLEASE  DO  NOT  DETACH 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.     20402 

Enclosetl  find  $ (check,  money  order,  or  Supt.  of  Docufiients  coupons)  or  charge  to  my 

Deposit  Account  So Please  send  me copies  of: 


Name    

PLEASE   FILL  IN  MAILING  LABI  L 

BELOW  Street  addrejf  - 

City  and  State 


ZIP  Code 


FOR  USE  OF  SUPT.  DOCS. 

Enclosed 

To  be  mailed 
later 


Subscription 

Refund 

Coupon  refund- 
Postage 


Foreign  Handling- 


FDR  PROMPT  SHIPMENT,   PLEASE  PRINT  OR  TYPE  ADDRESS  ON  UBEL  BELDW.  INCLUDING  YOUR  ZIP  CODE 


U.S.  GOVERNMENT  PRINTING  OFFICE 

ASSISTANT    PUBLIC    PRINTER. 

(SUPERINTENDENT   OF    DOCUMENTS) 

WASHINGTON,  D.C.       20402 


•(. 


OFFICIAL  BUSINESS 


Name 


Street  address  . 
City  and  State 


POSTAGE  AND  FEES  PAID 

U.S.  GOVERNMENT  PRINTING  OFFICE 

375 

SPECIAL    FOURTH-CLASS   RATE 

BOOK 


ZIP  Code  „ 


Voi.42— Nal8 
1-27-77 

PAGES 

S02S-5339 


THURSDAY,  JANUARY  27,  1977 


highlights 


PART  I: 


MANDATORY  PETROLEUM  PRICE  REGULATIONS 

FEA  regulates  pricing  of  leaded  and  unleaded  gasoline 

by  refiners;  effective  2-1-77 

FEA  amends  refiner  price  regulations — increased  non- 
product  costs  and  allocation  of  increased  costs  to 
exempt  products;  effective   1-1-77  

MANDATORY  PETROLEUM  ALLOCATION 
REGULATIONS 

FEA  issues  emergency  amendment  concerning  Manda- 
tory   Refinery   Yield    Control    Program;'  comments    by 

2-11-77    

FEA  issues  emergency  amendments  relating  to  alloca- 
tion levels  for  propane  and  suppliers'  method  of 
allocation 

MANDATORY  PETROLEUM  ALLOCATION  AND 
PRICE  REGULATIONS 

FEA  rescinds  motor  gasoline  exemption 


9030 
5023 


GOVERNMENT  PROCUREMENT 

GSA/FSS  amends  regulations  on  minority  enter 
prises,  small  businesses  and  other  concerns;  effective 
12-23-76    

COMBINATION  AND  MOBILE  HOME  LOT  LOANS 

HUD/FHC  provides  for  insurance  of  financial   institu- 
tions; effective  2-28-77 


5031 
5033 

5036 

5054 
504S 


MOBILE  HOMES 

HUD/FHC  amends  construction  and  safety  standards; 

effective  2-28-77 50^ 

HUD/FHC  proposes  to  establish  subsidized  ownership  ' 

program   to   aid    low    income   families;    comments   t^ 
2-2&-77    


HUDOWNED  MULTIFAMILY  PROJECTS 

HUD/FHC  issues  interim  regulations  regarding  disposi- 
tion; comments  by  2-28-77 5049 

RAILROAD  OPERATIONS 

DOT/FRA  issues  regulations  on  protection  of  trains  and 
radio  standards  and  procedures  (2  documents);  effective 
8-1-77 .-  5054,  5065 


CONTINUCD  INSIOt 


reminders 


(The  Itenu  In  this  list  were  editorially  compiled  as  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
■Ignlflcance.  Since  this  list  Is  Intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  \\1thln  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


DOT/FAA — Standard  instrument  approach 
procedures;  changes  and  additions. 

54166;    12-13-76 
Standard     instrument     approach     pro- 
cedures          -r        55333;    12-20-76 
FCC — Class   D  Stations  in  Citizen   Radio 
Services 56068;  12-23-76 


Noncommercial   educational    broadcast 

stations;  program  logs  56648; 

12-29-76 


List  of  Public  Laws 


Note:  No  public  bills  which  have  become 
law  were  received  by  the  Office  of  the  Federal 
Register  for  Inclusion  In  today's  List  or 
Public  Laws.  I 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday    | 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR        - 

DOT/OPSO 

LABOR 

HEW/ FDA 

HEW/ FDA 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
fodowing  the  holiday. 

Comments  on  this  program  are  stilt  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration. Washington,  D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page.  , 


% 


< 


Published  daUy,  Monday  through  Friday  (no  publication  on  Satiirdaya,  Sundays,  or  od  oiBclal  Federal 
holidays),  by  the  Oltoe  of  the  Federal  Register,  National  Aichlves  and  Btecords  Service,  Oeneral  Services 
Ac^nlnlstratlon,  Washington,  D.C.  20408,  under  the  Federal  Betfster  Act  (40  Stat.  600.  as  amended:  44  VS.C. 
Ch.  16)  and  the  regulations  of  the  Administrative  Committee  of  ^e  Federal  Register  (1  CFR  Oh.  I) .  Distribution 
Is  made  only  by  the  S.uperlntendent  of  Dociunents,  U.S.  Oovernaent  Printing  OfQce,  Washington,  D.C.  20402. 

The  Fasnua  Rcaurxa  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  issued 
by  Federal  agencies.  These  includa  Presidential  proclamations  and  Executive  orders  and  Federal  agency  docimtenta  having 
general  applicability  and  legal  effect,  docxmoents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Docimients  are  on  file  for  public  inspection  in  the  O&ce  of  the  Federal  Register  the  day  befora 
they  are  published,  unless  earlier  filing  Is  requested  by  the  issuing  agency. 

The  FmxBAi.  Register  will  be  fta-nlshed  by  mail  to  subscribers,  free  of  postage,  for  $6.00  per  month  or  $60  per  year,  payable 
in  advance.  The  charge  for  indlvldmal  copies  is  76  cents  for  each  issue,  or  76  cents  for  each  group  of  pagea  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents.  UJB.  Oovenunent  Printing  Offloe,  Washington. 
D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material  i4>pearlng  in  the  Fdbal  BcoisTBa. 
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INFORMATION  AND  ASSISTANCE 


Questions  and  requests  for  specific  mformation  may 
may  be  made  by  dialing  202-523-5240. 


be  directed  to  the  following  nunr>bers.  General  Inquiries 


FEDERAL  REGISTER,  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  •  a  -  Regulation"    (recorded 

summary  of  highlighted  docu- 

n)ents  appearing  In  next  day's 

Issue). 
Scheduling    of    documents    for 

publication. 
Copies  of  docun>ents  appearing  in 

the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 

Federal  Register." 
Code  of  Federal  Regulations  (CFR).. 

Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama- 
tions. 

Weekly  Compilation  of  Presidential 
Documents. 

Public  Papers  of  the  Presidents.... 

Index  

PUBUC  LAWS: 

Public  Law  dates  and  numbers 

Slip  Laws 

U.S.  Statutes  at  Large 

Index  

U.S.  Gtovernment  Manual 

Automation    

Special  Projects 


523-5233 

523-5235 

523-5235 
523-5235 

523-5237 
523-5237 
523-5237 
523-5237 
523-5230 
523-5240 
523-5240 


HIGHLIGHTS — Continued 


HIGtHWAY  SAFETY 

DOT  terminates  proceeding  on  occupant  crash  protec- 
tion     5088 

DOT/NHTSA  amends  safety  standard;  effective  1-19-77.     5071 

FAIR  CREDIT  REPORTING  ACT 

FTC  proposes  interpretations;  comments  by  3-15-77...     5075 

PRIVACY  ACT 

Justice  issues  notice  of  systems  of  records 5104 

GOVERNMENT  IN  THE  SUNSHINE 

The   following   agencies    have    issued    documents    on 

implemerrtation: 

Consumer  Product  Safety  Commission  5079 

Federal  Home  Loan  Mortgage  Corp  5125 

Overseas  Private  Investment  Corp....  5086 

National  Labor  Relations  Board 5105 

LEAD-BASED  PAINT 

HUD  amends  definitions  and  prohibits  use  in  Federal 
and  federally-assisted  construction  of  residential  struc- 
tures; effective  2-25-77 5042 

AVERAGE  FUEL  ECONOMY  STANDARDS 

DOT/NHTSA  announces  deadline  of  2-11-77  for  sub- 
mission of  applications  for  financial  assistance  5178 

RELOCATION  PAYMENTS,  ASSISTANCE  AND 
REAL  PROPERTY  ACQUISITION 

HUD  establishes  eligibility  criteria;  effective  1-26-77  .. 

DISASTER  ASSISTANCE 

HUD/FDAA  proposes  legal  service  provisions  to  low- 
income  victims;  comments  by  2-25-77  

HUD/FDAA  proposes  individual  and  family  grant  pro- 
gram; comments  by  2-25-77 


5044 

5093 
5094 


PRIVACY  ACT  AND  FREEDOM  OF  INFORMATION 

DOD/DPB  publishes  guidelines  for  release  of  personal 
information  to  commercial  enterprises 5119 


ENVIRONMENTAL  IMPACTS 

DOT/FRA  notice  on  procedures  for  consideration  5171 

MUSEUM  SERVICES  ACT 

HEW  proposes  clarification;  commente  by  3-16-77  5110 

AFFIRMATIVE  FAIR  HOUSING  MARKETING 

HUD/FHEO    proposes    compliance    procedures;    com- 
ments by  2-28-77  5097 

BROKERS 

SEC  proposes  clarification  of  definition;  comments  by 

3-21-77    

MEETINGS— 

Commerce/Census:  Spanish  Origm  Population  for 
1980  Census  Advisory  Committee,  2-17  and 
2-18-77        

DOT/NHTSA:    Truck    and    Bus    Safety    Commrttees, 

2-24-77    

Privacy  Protection  Study  Commission,  2-2,  2-3,  2-9, 

2-10,  2-17  and  2-18-77 
NASA:  Space  Technology  Steering  Committee  and  Re- 
search and  Technology  Advisory  Council,  2-22 
thru    2-2&-77 

stratospheric  Research  Advisory  Committee,  2-24 

and    2-25-77   

NFAH:    National    Council    on    the    Arts,    2-11    and 

2-12-77    

NSF:  Engineering  Chemistry  and  Energetics  Advisory 

Panel,  2-14  and  2-15-77 
NRC:   Advisory  Committee  on    Reactor  Safeguards, 

2-10  thru   2-12-77 

SBA,  District  Advisory  Councils: 

Boise.  2-14-77 

Los  Angeles,   3-2-77     

Louisville,  4-14  and  4-15-77 
SEC:   National  Market  Advisory  Board.  3-14,  3-15, 

4-18  and  4-19-77 
State:    U.S.   Advisory   Commission   on    Interriational 

Educational     and     Cultural     Affairs.     2-18     and 

2-19-77 


5084 

5118 
5178 
5159 

5146 

5146 

5147 

5147 

5157 

5170 
5171 
5171 

5170 
5171 
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Tr«a«ury/ATF:  Technical  Subcommittee  of  the  Ad- 
visory Committee  on  Explosives  Tagging,  2-23  and 
2-24-77 5180 

USDA/FS:   Boise  National   Forest  Grazing  Advisory 

Bo«fd.   3-S-77 5114 

VA:  Station  Committee  on   Educational  Albwances, 

2-18-77    (2   documents) .     5181 

Special  Medical  Advisory  Group,  2-28  and  3-1-77       5181 

AMENDED  MEETINGS— 

NRC::  Advisory  Committee  on  Reactor  Safeguards,  Sub- 
committee on  Emergency  Core  Cooling  Systems:  1-29 
and    2-5-77 5154 

CHANGED  MEETINGS— 

HEW/ADAMHA:  Minority  Group  Mental  Health  Pro- 
grams Review  Committee,  2-24  and  2-26-77 5138 

PART  II:  I 

DEVELOPMENTAL  DISABILITIES  PROGRAM 

HEW  regulates  grants  for  improvement  and  coordina- 
tion of  services;  effective  4-27-77 


8271 


PART  IH: 

PUBLIC  LANDS 

Interior/BLM  proposes  regulations  on  issuing  special 
recreation  permits;  comments  by  3-14-77 .... 

PART  IV:  I 

MINING  CLAIMS  ' 

Interior/BLM  adopts  recordation   regulations;  effective 
1-20-77    - 


5293 


5297 


PART  V: 


CONTRACTORS  AND  GRANTEES 

HUD   revises  debarment,   suspension  and   ineligibility 
procedures;  effective  1-27-77 ....^ 

PART  VI: 


5303 


COMMUNITY  DEVELOPMENT  BLOCK  GRANTS 

HUD  amends  regijlations  on  program  management; 
effective  2-24-77 5311 

PART  VII:  I 

FEDERAL  AND  FEDERALLY  ASSISTED 
PROGRAMS 

Justice  adopts  regulations  on  evaluation,  review  and 
coordination  ..., 5317 

PART  VIII: 

PROCUREMENT 

DOT  proposes  a  uniform  system  for  the  provision,  use, 
control  and  disposition  of  government  property  used  by 
contractors  in  connection  with  the  performance  of  work 
under  contracts;  cq^nments  by  3-14-77 5323 

PART  IX: 

ELECTIONS 

FEC  invites  comments  on  advisory  opinion  requests  and 
establishes  clearinghouse  committee  (2  documents) 5339 


AGRICULTURAL  MARKETING  SERVICE 

Rules 

Oranges,  grapefruit,  tangerines, 
and  tangelos  grown  in  Fla 5071 

Oranges  (navel)  grown  in  Ariz. 
and  Calif 5072 

Tomatoes  grown  in  Fla 5072 

Vegetables;  tomato  import  regu- 
lation        5073 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing  Serv- 
ice: Federal  Grain  Inspection 
Service:  Forest  Service;  Soil 
Conservation  Service. 

ALCOHOL,   DRUG  ABUSE,  AND  MENTAL 
HEALTH   ADMINISTRATION 

Notices 

Committees;     establishment,    re- 
newals, etc.: 
Scientific  Counselors  Board;  re- 
newal         5138 

Meetings: 
Minority  Group  Mental  Health 
Programs  Review  Committee.    5138 

ALCOHOL.  TOBACCO  AND  FIREARMS 
BUREAU 

nopoMd  Rules 

XHatllled  spirits  from  Puerto  Rico 
and  Virgin  Islands;  containers, 
formula  serial  number  marking.    5104 


\   contents 


Netices 

Firearms,  granting  of  relief 5179 

Meetings : 
Explosives     Tagging     Advisory 
Committee.    Technical    Sub- 
committee       5180 

ARMS  CONTROL  AND  DISARMAMENT 
AGENCY  I 

Netices  ' 
Environmental      impact      state- 
ments; procedures 5115 

ARMY  DEPARTMENT 
Notices 

Environmental  statements;  avail- 
ability, etc.: 
Fort  Belvoir,  Va.;  family  hous- 
ing construction 5119 

ARTS  and  HUMANITIES,  NATIONAL 
FOUNDATION 

Notices 
Mieetings : 
Arts  National  Council 5147 


CENSUS  BUREAU 

Notices 

Mieetings : 
Spanish  Origin  Population  for 
1980  Census   Advisory  Com- 
mittee   5118 


CIVIL  AERONAUTICS  BOARD 
Notices 

Hearings,  etc.: 
International     Air     Transport 

Association  5117 

Texas     International     Airlines, 
Inc    5118 

COAST  GUARD 

Proposed  Rules 

Boating  safety : 
Flotation  devices,  personal;  in- 
formation pamphlet;  correc- 
tion      6107 

COMMERCE  DEPARTMENT 

See  Census  Bureau;  National 
Oceanic  and  Atmospheric  Ad- 
ministration. 

COMMUNITY  PLANNING  AND  DEVELOP- 
MENT, OFFICE  OF  ASSISTANT  SECRE- 
TARY 

Rules 

Community    development    Uock 
grants: 
Program  management 5311 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Rules 

Sunshine  Act  implementation; 
meetings;  public  attendance 
and  recordkeeping;  cross  ref- 
erence        5040 

Proposed  Rules 

Sunshine  Act  implementation; 
meetings;  public  attendance  and 
recordkeeping   5079 

COPYRIGHT  OFFICE,  LIBRARY  OF 
CONGRESS 

Proposed  Rules 

Copyright  owners  and  broadcast- 
ing entities : 
Cable  systems;  recording  of  no- 
tices of  identity  and  signal 
carriage  complement 5109 

CUSTOMS  SERVICE 
Rules 

Articles  conditionally  free,  subject 
to  reduced  rate,  etc. : 
Certificate  of  origin;  filing  by 

Importer  or  consignee 5041 

Financial    and    accounting    pro- 
cedure: 
Services,   overtime;    performed 
by     employees;      reimburse- 
ment      5041 

Organization  and  functions;  field 
organization;  ports  of  entry, 
etc.: 

Los  Ebanos,  Tex 5040 

Vessels  in  foreign  and  domestic 
trades: 
Containers,  coastwide  transpor- 
tatlMi  by  certain  vessels 5040 

DEFENSE  DEPARTMENT 

See  also  Army  Department. 

Notices 

Freedom  of  information  and  Pri- 
vacy Act 5119 

ENVIRONMENTAL  PROTECTION  AGENCY 

Notices 

Air  pollution;  standards  of  per- 
formance for  new  stationary 
sources: 
Fossil  fuel-fired  steam  genera- 
tors, review 5121 

Pesticide  applicator  certification; 
State  plans: 

Louisiana 5121 

New  York 5122 

Pesticides,  specific  exemptions  and 
experimental  use  permits: 
Washington  State  Department 
of   Agriculture;    benomyl   on 

cabbage,  etc 5123 

Radiation  protection  In  healing 
arts.  Federal  agency  guidance: 
memorandum  of  understanding 
withHEW 5123 


CONTENTS 

FAIR  HOUSING  AND  EQUAL 

OPPORTUNITY,  OFHCE  OF  ASSISTANT 
SECRETARY 

Proposed  Rules 

Affirmative  fair  housing  market- 
ing; c<Hnpllance  procedures 5097 

FEDERAL  AVIATION  ADMINISTRATION 

Rules 

Airworthiness  directives: 

Beech   5036 

Piper 5037 

Pratt  &  Whitney 5037 

Control  zones 5038 

Standard     instrument    approach 

procedures  (2  documents  >  _.  5038,  5039 

Proposed  Rules 

Control  zones 5074 

Transition  areas 5074 

FEDERAL  DISASTER  ASSISTANCE 
ADMINISTRATION 

Proposed  Rules 

Disaster  assistance  administration: 
Individual  and  family  grants; 
performance,  policy  and  eligi- 
bility, etc 5094 

Legal  services  program 5093 

Notices 

Disaster  assistance  administra- 
tion; legal  services,  agreement 
with    Young   Lawyers    Section. 

ABA 5139 

Disaster  and  emergency  areas: 

Minnesota  (2  documents),.  5139,  5140 

Missouri 5140 

Nebraska   5140 

Oklahoma  5140 

Wisconsin   5140 

Utah 5141 

West  Virginia 5139 

FEDERAL  ELECTION  COMMISSION 

Notices 

Clearinghouse  Advisory  Commit- 
tee, charter 5339 

Advisory  opinion  requests 5339 

FEDERAL  ENERGY  ADMINISTRATION 
Rules 

Petroleum  allocation  and  price 
regulations,  general  and 
mandatory : 

Motor  gasoline,  exemption 5036 

Petrolemn  allocation  regulations, 
mandatory : 

I»ropaiie;  alteration  of  alloca- 
tion levels  and  suppliers' 
method  of  allocation 5033 

Refinery  yield  control  program; 

kerosene-base  jet  fuel 5031 

Petroleum  price  regulations, 
mtuidatory: 

Gsisoline,  lecwied  and  iuileaded_    5030 

Refiners;  increased  ncm-prod- 
uct  costs 5023 


Notices 

Environmental  statem^its;  avail- 
ability, etc.: 
Kleer  Salt  Dome  Storage  Site- -     5124 
West    Hackberry    Salt    Dome 
Storage  Site 5124 

FEDERAL  GRAIN  INSPECTION  SERVICE 
Notices 

Grain  Standards  Act;  recordkeep- 
ing and  registration  provisions      5114 

FEDERAL  HOME  LOAN  MORTGAGE 
CORPORATION 

Notices 

Public  information: 
Decision  making  processes,  pro- 
posed   procedures 5125 

Organization,  rules  and  access 
to  records 5126 

FEDERAL  HOUSING  COMMISSIONER- 
OFFICE  OF  ASSISTANT  SECRETARY 
FOR  HOUSING 

Rules 

Authority  delegations: 

Insuring  Offices,  Director  et  al.: 

fund  reservations 504  4 

Mortgage  and  loan  Insurance  pro- 
grams: 

Mobile  homes;  construction  and 
safety  standards :044 

Property  improvement  and  mo- 
bile home  loans;  ccHnblnation 
and  mobile  home  lots,  insur- 
ance of  financial  Institutlon.s      5  04  5 

Proposed  Rules 

Mortgage  and  loan  insurance  pro- 
grams: 
Mobile  home  loan  insurance  as- 
sistance   payments 

Notices 

Authority  delegations: 
Regional  Administrators  et  al. 


5088 


5141 


FEDERAL  MARITIME  COMMISSION 

Notices 

Casualty     and     nonperformance, 
certificates : 
National     Hellenic     American 

Line    

Agreements  filed,  etc.: 
Pacific  Coast  European  Confer- 
ence, et  aJ 

FEDERAL   POWER  COMMISSION 

Notices 

Hearings,  etc.: 

Panhandle   Eastern    Pipe   Line 
CO   


5129 
5129 


5130 


FEDERAL  RAILROAD  ADMINISTRATION 

Rules 

Radio  standards  and  procedures. .    5065 
Operating  rules : 
Trains  and  loccHnotives,  protec- 
tion   5054 
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Notices 

Environmental  Impacts,  proce- 
dures for  considering;  inquiry 5171 

FEDERAL  RESERVE  SYSTEM 
Notices 

Board  actions;   applications  and 

reports 5130 

Applications,  etc.: 

Buffalo  Bank  Corp 5133 

NBC  Corp 5133 

National  David  City  Corp 5133 

Redwood   Bancorp 5133 

FEDERAL  SUPPLY  SERVICE 

Rules 

Procurement;  minority,  small 
business,  etc 5054 

FEDERAL  TRADE  COMMISSION 
Proposed  Rules 

Pair  Credit  Reporting  Act,  In- 
terpretations; spouses'  files  and 
reports  on  nonappllcant 
spouses 5075 

Oi^thalmic  goods  and  services; 
advertising;  report  availability.     5075 

Notices 

Consent  agreements: 

Grand  Spaulding  Dodge,  Inc 5133 

National     Service     Industries, 

Inc    5136 

Trade      regulation      rulemaking 
proceedings: 
Director,  Bureau  of  Consumer 
Protection;    presiding   officer 
and  Staff  reports  on  record. _     5138 

FISH  AND  WILDLIFE  SERVICE 

Notices 

Authority  delegations: 
Associate  Director,  Federal  As- 
sistance, et  al.;  Federal  wild- 
life permits  Issuance 5143 

FOREST  SERVICE 

Notices 

Environmental  statements;  avail- 
ability, etc. : 

Mt.  Hood  and  Williamette  Na- 
tional Forests,  Breitenbush 
Area,  Oreg.;  correction 5114 

Tongass  National  Forest,  Bur- 
nett   2nlet    Fish    Hatchery, 

Alaska 5114 

Meetings: 

Boise  National  Forest  Grazlngr 

Advisory  Board 5114 

GENERAL  SERVICES  ADMINISTRATION 

See  also  Federal  Supply  Service. 

Notices 

Fropertjr     management     regula- 
tions, temporary : 
Teleprocessing     services     pro- 
gram      5138 

GEOLOGICAL  SURVEY 

Notices 

Geothermal  resource  areas;  opera- 
tions, etc : 
New  Mexico 5143 


CONTENTS 

HEALTH,   EDUCATION,  AND  WELFARE 
DEPARTMENT 

See  also  Alcohol,  Drug  Abuse,  and 

•  Mental  Health  AdmlnlstratiMi; 

I  Human  Development  OfiBce;  So- 
cial and  Rehabilitation  Service. 

Proposed  Rules  I 

Museum  Services  Institute;  mem- 
bership, policies,  etc 5110 

Notices 

Committees;     establishment,    re- 
newals, etc.: 
Population   Affairs,   Secretary's 
Advisory      Committee;      re- 

'      newal  5138 

Radiation   protection   in  healing 
arts.  Federal  agency  guidance; 
,  cross  reference 5138 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  also  Community  Planning  and 
Development,  Office  of  Assistant 

.  Secretary;  Fair  Housing  and 
Equal  Owx>rtunlty,  Office  of 
Assistant  Secret^uy;  Federal 
Disaster  Assistance  Administra- 
tion; Federal  Housing  Commis- 
sioner— Office  of  Assistant  Sec- 

•  retary  for  Housing;  New  Com- 
munities Administration.  j 

Rules 

Contractors  and  grantees,  debar- 
ment, suspension,  and  ineligibil- 
ity; administrative  sanctions —     5308 

Low  income  housing:  

Multi-family  projects,  HUD-  l 
owned;  disposition;  interim  | 
procedures 50^ 

Paint,  lead-based,  poisoning  pre- 
vention; Federal  and  federally 
assisted  construction  of  residen- 
tial structures 5048 

Relocation  payments  and  assist- 
ance and  real  property  acquisi- 
tion       5044 

proposed  Rules  . 

Low- Income  housing:  | 
Housing  assistance,  application 
review;   supplemental  alloca- 
tions for  areawide  housing  op- 
portunity plans 509B 

HUMAN   DEVELOPMENT  OFRCE 
Rules 

Developmental     disabilities    pro- 
gram: 
Discretionary      and      formula 

grants,    etc 5271 

INTERIOR  DEPARTMENT 

See  Fish  and  Wildlife  Service; 
Geological  Survey;  Land  Man- 
agement Bureau. 

INTERSTATE  COMMERCE  COMMISSION 
Notices 

Fourth  section  applications  for  re- 
Uef 5182 

Hearing  assignments 5183 

Motor  carriers: 
Irregular  route  property  carri- 
ers; gateway  elimination 5191 


Temporary    authority    applica- 
tions (2  documents) 5183,  5186 

Transfer  proceedings   (2  docu- 

metns)   5202,5204 

Petitions,  applications,  finance 
matters  (including  temporary 
authorities),  railroad  abandon- 
ments, alternate  route  devia- 
tions, and  intrastate  applica- 
tions       5204 

Petitions  fihng: 
Midwest  Freight  Car  Co 51 82 

JUSTICE  DEPARTMENT 

See  also  Law  Enforcement  Assist- 
ance Administration. 
Rules 

Organization,  functions,  and  au- 
thority delegations: 
International  Criminal  Police 
Organization  (INTERPOL) ; 
responsibility  for  establish- 
ment and  implementation 5054 

Proposed  Rules 

Privacy  Act;  implementation;  ex- 
emption of  records  system 5104 

Notices 

Pollution  control:   consent  Judg- 
ments;    U.S.     versus     listed 
companies:  ■ 
New  York  City,  et  al 5144 

Privacy  Act;  systems  of  records..     5144 

LAND  MANAGEMENT  BUREAU 

Rules 

Mining  claims: 
Location;  recordation  of  unpat- 
ented claims  and  filing  of  as- 
sessment work  information..    5297 

Proposed  Rules 

Recreation  management: 
Visitor  use  other  than  developed 
recreation  sites;  special  per- 
mits     5293 

Notices 

Airport  leases: 
Nevada 5143 

Classification  of  lands: 
California;    reclassificatkHi   for 

transfer 5142 

Opening  of  public  lands: 

Washln^rton    5143 

Withdrawal    and    reservation    of 
lands,  proposed,  etc.: 
Nevada 5142 

LAW  ENFORCEMENT  ASSISTANCE 
ADMINISTRATION 

Rules 

Fedei"al  and  federally-assisted  pro- 
grams and  projects;  evaluation, 
review,  and  coordination 53 17 

LIBRARY  OF  CONGRESS 

See  Copyright  Office, 

MATERIALS  TRANSPORTATION  BUREAU 

Rules 

Shippers: 
Shlixnent    and    packaging    re- 
quirements;   carbon    dioxide 
aboard  aircraft 5059 
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NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

Notices 

Meetings: 

Long  Duration  Exposure  Facil- 
ity (LDEP)  Experiment  Re- 
view Ad  Hoc  Subc(xmnlttee  of 
the  Spcice  Technology  Steer- 
ing Committee  and  Research 
and  Technology  Advisory 
Coxmcil    5146 

Stratospheric  Research  Advisory 
Committee    5146 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY 
ADMINISTRATION 

Rules 

Motor  vehicle  safety  standards : 
Occupant  crash  protection 507 1 

Notices 

Fuel  economy  average  standards; 
passenger  cars,  1981-1984  model 
years;  financial  assistance  ap- 
plications to  participate  In  rule- 
making      5178 

Meetings: 
Motor  Vehicle  Safety  National 
Advisory  Council,  Truck  and 
Bus     Safety     Subcommittee, 

et  al._. 5178 

Motor  vehicle  safety  standards; 
exemption  petitions,  etc.: 
H.CJM.  Co.,  Inc.;  air  brake  sys- 
tems       5177 

Toyota  Motor  Sales,  USA  Inc.; 
control  location.  Identifica- 
tion, and  illumination 5178 

NATIONAL  LABOR  RELATIONS  BOARD 
Proposed  Rules 

Sunshine  Act  implementation; 
public  observation  of  meetings. .    5105 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Proposed  Rules 

Coastal   zone   management   pro- 
grams: 
Administrative     grants,     State 
qualification  procedures;  ex- 
tension of  time 5074 

Notices 

Meetings: 
New  England  Regional  Fishery 
Management     Counott     and 
Mid-Atlantic  Regional  Fish- 
ery Management  Council 5118 

NATIONAL  SCIENCE  FOUNDATION 
Notices 

Committees;    establishments,   re- 
newals, revisions,  etc.: 
National    Science    Foundation 
Advisory  Council 5148 

Meetings: 
Engineering  Chemistry  and  En- 
ergetics Advisory  Panel 5147 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

Proposed  Rules 

Sunshine  Act;  implementation 5111 

Notices 

Safety  recommendations  and  acci- 
dent reports;  availability,  re- 
sponses, etc 5158 


NAVAJO  AND  HOPI  INDIAN 
RELOCATION  COMMISSION 

Rules 

Commission  operations  and  relo- 
cation procedures;  ctHrection..    5054 

NEW  COMMUNITIES  ADMINISTRATION 

Notices 

Environmental  statements;  avail- 
ability, etc.: 
Shenandoah    New    Cwnmunity 
Project,  Ga 5141 

NUCLEAR  REGULATORY  COMMISSION 

Notices 

Licensees  authorized  to  transport 
or  possess  strategic  quantities  of 
special  nuclear  material ;  memo- 

randxmi  and  order 5150 

Meetings: 
Advisory  Committee  on  Reac- 
tion Safeguards 5157 

ACRS  Subcommittee  on  Emer- 
gency Core  Cooling  Systems; 

correction 5154 

Applications,  etc.: 
Arltansas  Power  and  Light  Co_-    5154 
Baltimore  Gas  and  Electric  Co.    5155 

Chem-Nuclear  Systems,  Inc 5149 

DukePowerCo 5155 

Duquesne  Light  Co  et  al 5155 

Florida  Power  and  Light  Co 5 148 

Iowa  Electric  Light  and  Power 

Co.  etal 5148 

Public  Service  Co.  of  Colorado..     5148 
Public  Sei-vice  Co.  of  New  Hamp- 
shire et  al 5156 

Toledo  Edison  Co.  et  al 5149 

Vermont  Yankee  Nuclear  Power 

Co 5149 

Westinghouse  Electric  Corp 5156 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Proposed  Rules 

Sunshine  Act  implementation ; 
wen  meetings;  poUcy  and  pro- 
cedures        5086 

PRIVACY  PROTECTION  STUDY 
COMMISSION 

Notices 

Meeting 5159 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Rules 

Authority  delegations  to  Directors 
et  al. : 
Corpoi*ation    Finance    Divisl<m 
Director 5040 

Proposed  Rules 
Securities  Exchange  Act: 
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clarified 5084 

Notices 
Meetings : 

National       Market       Advisory 

Board 5170 

Resolution  of  investor  disputes; 

public  forum  resch^uled 5161 

Securities     Exchange    Act;     ex- 
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Bonds    Designated 5163 


Self -regulatory        orga  niza  t  ioii.^ ; 
proposed  rule  changes : 
Municipal  Securities  Rulemali- 

Ing Board  (2  documents).  5167.  5168 
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Inc 5161 

Hearings,  etc.: 

American  Stock  Exchange,  Inc.    5159 
General  Public  Utilities  Corp.- _     5163 

Gold  Income  Investors,  Inc 5163 

Midwest  Clearing  Corp 5164 
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ties Dealers,  Inc.  (.3  docu- 
ments)  5160,  5164 

New  York  Stock  Exhange,  Inc.-     5160 

Ohio  Power  Co 5165 

Vanguard  Group,  Inc.  et  al...    5166 
Willow  Fund,  Inc 5162 
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Notices 
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First  VaUey  Ltd 5170 

Disaster  areas : 

California   5170 

Meetings : 

Boise  District  Advisory  Council.     5170 
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Council 5171 
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Council 5171 

SOCIAL  AND  REHABIUTATION  SERVICES 

Rules 

DeveloiHnental  disabilities  pro- 
gram and  grants  for  ccxnmunlty 
mental  retardation  facilities 
initial  staffing;  revoked;  cross 
reference 
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SOIL  CONSERVATION  SERVICE 

Notices 

Environmental      statements     on 
watershed  projects;  availabil- 
ity, etc.: 
St.  Thomas-Lodema,  N.  Dak_-.     5114 

STATE  DEPARTMENT 

Proposed-^ules 

Legal  and  related  services : 
Foreign   Sovereign   Immunities 
Act;  suits,  services,  etc.;  cor- 
rection        5086 

Notices 

Meetings:  , 
International  Educational  and 
Cultural  Affairs,  U.S.  Advisory 
Commission    5171 

TRADE  NEGOTIATIONS,  OFFICE  OF 
SPECIAL  REPRESENTATIVE 

Notices 

Imports      reUef      investigations. 
determinations : 
Alloy  tool  steel 5171 
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keyed  to  and  codified  in  the  Code  of  Federal  Regulations,  wftlch  Is  pubHshad  under  50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  first  FEDERAL 
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Title  10 — Energy 

CHAPTER  II— FEDERAL  ENERGY 
ADMINISTRATION 

PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

Amendments  to  the  Refiner  Price  Regula- 
tions; Increased  Non-Product  Costs  and 
Allocation  of  Increased  Costs  To  Exempt 
Products 

I.  Introduction 

On  July  27,  1976,  the  Federal  Energy 
Administrati(Xi  ("FEA")  issued  a  notice 
of  proposed  rulemaking  and  public  hear- 
ing (41  PR  31863.  July  30.  1976)  to  con- 
sider proposals  to  amend  the  refiner  price 
regulations  (10  CPR.  Part  212.  Subpart 
E)  regarding  the  passthrough  of  in- 
creased non-product  costs  and  the  meth- 
od of  allocating  increased  costs  to  ex- 
empt products. 

Written  comments  with  respect  to  the 
July  30  notice  were  received  from  inter- 
ested parties  and  a  public  hearing  was 
held  on  Augrist  24,  1976  at  which  oral 
statements  were  presented.  After  c<mi- 
sideration  of  all  the  written  and  oral 
presentations.  FEA  has  determined  to 
modify  in  part  and  adopt  certain  of  the 
proposed  amendments.  This  rulemaking 
proceeding  is  continued  with  respect  to 
the  proposed  amendments  on  which  ac- 
tion Is  not  being  taken  in  today's  notice. 
The  amendments  adopted  and  Issued 
today  are  effective  with  respect  to  in- 
creased costs  incurred  beginning  Janu- 
ary 1.  1977,  and  with  respect  to  maxi- 
miun  allowable  prices  beginning  Feb- 
ruary 1,  1977. 

n.  SUWCARY 

FEA  price  regulations  have  always  in- 
cluded provisions  with  respect  to  the 
passthrough  of  increased  non-product 
costs  by  refiners.  Initially,  increased  non- 
product  costs  could  be  passed  through 
generally  according  to  the  increase  In  the 
rate  at  which  the  costs  were  incurred, 
subject  to  a  prenotification  procedure 
and  FEA  approval.  (§  212.82(b)  (2) ;  39 
FR  6533,  February  20, 1974)  Such  preno- 
tification and  approval  procedures 
proved  complex  and  cumbersome  and 
were  therefore  eliminated  by  amend- 
ments to  the  regulations,  effective  De- 
cember 1,  1974.  The  amended  regulations 
provided  that  specific  increased  non- 
product  costs,  defined  in  eight  categories, 
could  be  calculated  by  refiners  and 
passed  through  automatically,  without 
the  need  for  prenotification.  (§  212.83(c) 
«2><E) ;  39  PR  42368,  December  5,  1974) 

Comments  received  since  the  eight  de- 
fined categories  of  increased  non-product 
costs  were  adopted  and  the  comments 
and- testimony  presented  in  this  proceed- 
ing indicate  that  PEA  should  expand 


the  eight  defined  categories  to  Include 
significsuit  additional  categories  of  non- 
product  cost  Increases. 

The  regulations  issued  today  therefore 
adopt  additional  categories  of  non-prod- 
uct cost  increases,  revise  the  definitions 
of  certain  existing  categories,  and  gen- 
erally standardize  the  computation  of 
the  amount  of  increase  in  each  cate- 
gory of  non-product  costs  in  a  manner 
that  is  analogous  to  the  method  for 
computing  the  amount  of  increased 
crude  oil  costs.  Also,  the  regulations  is- 
sued today  require  that  the  allocation  of 
increased  crude  oil  costs  and  increfised 
non-product  costs  to  covered  products  be 
based  on  volume  refined  rather  than  sales 
volume.  Several  issues  discussed  in  the 
July  30  notice,  such  as  treatment  of 
"processing  fees,"  meth(xis  of  aJl(K:ating 
non-product  cost  increases  among  petro- 
leum product  categories,  and  adjust- 
ments to  May  1973  non-product  costs  to 
reflect  changes  In  business  operations 
are  being  further  considered  by  PEA. 
Final  simendments  to  the  regulations 
may  be  hereafter  adopted  regarding  cer- 
tain of  these  issues;  further  notices  of 
proposed  rulemaking  may  be  appropriate 
for  certain  other  of  these  issues 

m.  Increased  Non-Product  Costs 

A.   METHOD  OF  COHPUTATION  OF  INCREASED 
NON-PRODUCT  COSTS 

The  July  30  notice  proposed  two  prin- 
cipal alternative  methods  for  standard- 
ized computation  of  all  categories  of  in- 
creased non-product  costs.  The  first  or 
"simple  method"  was  based  upon  a  com- 
parison of  the  dollar  amounts  of  non- 
product  costs  incurred  in  May  1973  and 
in  the  month  for  which  the  amount  of 
non-product  cost  increase  was  being 
measured,  and  did  not  require  any  sul- 
justment  in  the  result  until  any  month 
in  which  refinery  output  exceeded  the 
May  1973  output  by  more  than  10%.  The 
second,  or  "output  adjusted  method" 
was  based  upon  a  comparison  of  the  non- 
product  cost  per  imit  of  refinery  output 
in  May  1973  with  the  non-product  post 
per  unit  of  refinery  output  in  the  month 
for  which  the  amount  of  non-product 
cost  increase  was  being  measured,  multi- 
plied by  the  total  volume  of  refinery  out- 
put in  the  month  of  measurement.  The 
"output  adjusted  method"  was  proposed 
to  be  required  for  computation  of  in- 
creased non-product  costs  beginning 
with  any  month  in  which  refinery  output 
exceeded  the  May  1973  output  by  more 
than  10%.  Once  a  refiner  was  required 
to  use  the  "output  suljusted  method"  it 
was  proposed  that  this  method  would 
then  be  required  to  be  iised  throughout 
the  remainder  of  that  calendar  year. 

FEA  has  concluded  that  the  benefits  of 
simplicity,  which  led  it  to  propose  the 


method  of  computing  increased  non- 
product  costs  without  any  adjustment  for 
volume  for  refiners  with  output  not  in 
excess  of  110%  of  their  May  1973  out- 
put, are  counterbalanced  by  the  nega- 
tive consequences  such  a  regulation 
would  have.  In  particular,  adoption  of 
the  simplified  method  would  have  tend- 
ed to  discourage  refinery  expansion.  Al- 
though it  would  have  afforded  cost  pass- 
through  benefits  to  the  extent  that  cur- 
rent refinery  output  was  In  excess  of 
May  1973  levels,  those  benefits  would 
have  been  lost  if  current  refinery  output 
amounted  to  110%  or  more  of  May  1973 
output. 

PEA  has  therefore  concluded  that  all 
refiners  shall  be  required  to  use  only  tlip 
proposed  standardized  "output  adjust  fl 
method"  for  the  computation  of  all  in- 
creased non-product  costs. 

The  "output  adjusted  method"  for 
computation  of  increased  non-product 
costs  adopted  today  is  similar  to  the 
method  for  computation  of  increased 
crude  oil  costs  currently  prescribed  in 
§  212.83(c)  (2)  (iU)(C).  The  amount  of 
increase  in  each  category  of  non-product 
cost  shall  be  computed  by  determining 
the  difference  between  the  aii\punt  of 
that  cost  in  the  month  of  measurement 
per  unit  of  refinery  output  and  the 
amount  of  that  cost  in  May  1973  per 
unit  of  refinery  output,  multiplied  by  the 
amoimt  of  refinery  output  in  the  month 
of  measurement.  This  amendment  sim- 
plifies in  certain  respects  the  former  reg- 
ulations, which  provided  for  different 
computational  methods  for  the  various 
categories  of  increased  non-prod\i  t 
costs. 

It  was  suggested  by  some  commentors 
that  the  "output  adjusted  methcxl"  for 
computation  of  increased  non-product 
costs  should  not  be  adopted.  They  stated 
that,  because  refinery  operating  costs, 
except  for  fuel,  are  not  directly  tied  to 
refinery  output,  computation  of  increa.srd 
non-product  costs  by  a  method  based 
upon  a  cost  increment  per  unit  of  re- 
finery output  tends  to  interfere  vith 
free  market  pricing  patterns  of  incre- 
mental production.  Such  pricing  would 
not  necessarily  refiect  the  per  unit  re- 
duction in  non -product  costs  which  re- 
sults when  a  relatively  fixed  total  amo.uit 
of  non-product  costs  is  spread  over  a 
larger  volume  of  production.  It  was  fur- 
ther suggested  that  the  "output  adjusted 
method"  of  CMnputation  of  increased 
non-product  costs  would  result  in  arti- 
ficially low  prices  smd  would  tend  to  stifle 
incentives  td  decrease  costs  by  requiring 
refiners  to  pass  on  to  consumers  all  sav- 
ings engendered  by  such  reductions. 

FEA  is  aware  that  levels  of  all  non- 
product  costs  are  not  dlrectlyj  tied  to 
levels  of  refinery  output  and  that  the 
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"output  adjusted  method"  for  computa- 
tion of  Increased  non-product  costs 
adopted  today  does  not  permit  Uie  pric- 
ing of  Incremental  production  according 
to  free  market  conditions.  FEA  has  con- 
cluded, however,  that  this  method  of 
computation,  which  generally  operates 
to  require  decreases  in  per  unit  costs  as- 
sociated with  Increased  refinery  output 
to  be  passed  through  In  the  form  of  lower 
prices.  Is  appropriate.  Although  this 
method  may  operate  to  some  extent  to 
reduce  incentives  for  refiners  to  decrease 
costs,  prices  of  approximately  half  of  the 
volume  of  refined  petroleum  products 
are  no  longer  regulated.  Moreover,  to  the 
extent  that  cost  reductions  are  required 
to  be  passed  through  in  the  form  of  lower 
prices,  there  are  potential  benefits  to  the 
refiner  concerned  of  Increased  sales  vol- 
umes. Accordingly,  FEA  has  concluded 
that  the  "output  adjusted  method"  of 
computing  Increased  non-product  costs, 
required  by  the  regulations  adopted  to- 
day, Is  an  appropriate  price  control 
mechanism  which  does  not  unduly  re- 
vlde  to  the  definition  of  "E'"  in  5  212.83 
strict  the  Incentives  to  decrease  refinery 
non-product  costs. 

PEA  recognizes  that  non-product  costs 
In  certain  categories  are  typically  paid 
or  Incurred  on  an  irregular  basis.  Ac- 
cordtogly,  the  amended  regulations  pro- 
Co)  (2)  (ill)  (E) ,  as  was  proposed  In  the 
July  30  notice,  for  averaging  such  costs. 
Costs  paid  or  Incurred  less  frequently 
than  monthly  during  the  firm's  fiscal 
year  which  Included  May  1973  must  be 
averaged  over  such  year  (and  costs  paid 
or  tocurred  each  month  during  the  firm's 
fiscal  year  which  included  May  1973  but 
In  significantly  different  amounts  inde- 
pendent of  output  variation  must  be 
ayeraged  over  such  year)  to  calculate 
non-product  costs  for  May  1973.  Such 
costs  must  also  be  averaged  over  the 
firm's  current  fiscal  year  for  each  month 
of  measurement.  If  they  are  accrued  ac- 
cordtog  to  generally  accepted  accounttag 
praetloes  historically  and  consistently 
applied  by  the  firm  concerned. 

The  requirement  to  average  such  costs 
over  the  firm's  fiscal  year  means  gener- 
ally that  if.  pursuant  to  generally  ac- 
cepted accoimtlng  practices  historically 
and  consistently  applied  by  the  firm  con- 
cerned, costs  such  as  maintenance  costs 
are  accrued,  such  costs  may  also  be  ac- 
crued for  purposes  of  calculating  non- 
product  cost  increases.  However,  in  such 
Instances  appropriate  corrective  adjust- 
ments must  be  made  to  reflect  the  costs 
actually  Incurred. 

In  the  ordinary  case,  except  for  costs 
which  tjrplcally  occur  at  Intervals  of 
greater  than  one  year  (such  as  the  main- 
tenance costs  of  major  refinery  shut- 
downs. In  which  case  the  costs  incurred 
must  be  averaged  over  the  period  to 
which  they  apply),  the  costs  treated  as 
incurred  during  a  firm's  fiscal  year  under 
the  accrual  provision  of  {  212.83(c)  (2) 
(Ul)  (E)  must  not  exceed  the  amounts  of 
such  costs  actually  paid  or  Inciured  dur- 
ing that  fiscal  year.  Furthermore,  as  dis- 
cussed below.  In  computing  the  newly 
tdopted  categories  of  "matotenance  cost 
tocrease"  and  "Federal,  State,  and  local 
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tax  Increase"  FEA  has  provided  for  ad-' 
JUBtments  to  May  1973  costs  so  that  they 
reflect  levels  averaged  over  an  appro- 
priate period  of  time. 

.B.  ADDITIONAL  CATEGORIES  OF  INCREASED 
NON-PRODUCI  COSTS 

The  regulations  Issued  today  adopt 
the  three  proposed  additional  categories 
of  Increased  non-product  costs  that  may 
be  used  In  the  computation  of  total  in- 
creased non-product  costs  imder  §  212.83 
(c)(2)  (ill)  (E),  with  certain  modifica- 
tions, plus  another  category  on  which 
PEA  Invited  comments.  The  new  cate- 
gories are:  "depreciation  cost  increase," 
"maintenance  cost  increase."  "federal, 
state  and  local  tax  increase,"  and  "over- 
head cost  increase." 

1.  Depreciation  cost  increase.  ITie  ad- 
dition of  a  "depreciation  cost  increase" 
category  to  5  212.83(c)(2)  (111)  (E)  en- 
ables refiners  to  recover  Increased  depre- 
ciation costs.  The  July  30  notice  proposed 
that  refiners  be  permitted  to  pass 
through  as  a  non-product  cost  Increase 

•  •  •  aU  depreciation  associated  with  cap- 
ital Investment  undertaken  since  May  16, 
1973  for  re&nlng  and  storage  of  covered  prod- 
ucts including  Investment  to  expand  refinery 
capacity,  to  produce  lower  sulphur  refined 
petroleum  products,  to  Institute  energy  con- 
servation measures,  and  to  Increase  storage 
capacity.  Both  equipment  and  facility  expan- 
sion would  be  Included.  (41  FR  at  31864) 

PEA  proposed  to  permit  a  passthrough 
of  these  depreciation  costs  as  Increased 
non-product  costs  in  order  to  permit  rer 
ccvery  of  costs  of  capital  investments  to 
expand  domestic  refining  capacity,  to 
achieve  energy  conservation,  and  for 
equipment  installed  to  produce  lower- 
sulfur  products  which  enable  users  of 
sv£,h  products  to  conform  to  pollution 
control  standards  applicable  to  them. 
These  have  been  Identified  as  Important 
national  objectives  by  the  Congress,  and 
current  PEA  regulations  tend  to  discour- 
age Investments  for  such  puiDoses  by 
not  permitting  full  recovery  of  their  costs 
In  prices  of  covered  products. 

The  comments  generally  sujH>orted  the 
addition  of  the  "depreciation  cost  in- 
crease" category  to  the  existing  cate- 
gories of  non-product  cost  increases. 

PEA  has  concluded,  however,  that  the 
"depreciation  cost  Increase"  should  be 
computed  In  accordance  with  the  stand- 
ardized "output  adjusted  method"  dis- 
cussed above,  rather  than  the  method 
that  was  proposed.  The  proposed  method 
would  simply  have  treated  as  deprecia- 
tion cost  increase  all  costs  "attributable 
to  the  depreciation  of  refinery  equipment 
and  storage  capacity  acquired  and  In- 
staUed  and  facility  expansion  since 
May  15,  1973,"  without  regard  to  the 
lerti  of  depreciation  costs  that  was  In- 
ciared  In  May  1973  and  reflected  in 
prices  on  May  15,  1973.  Hence,  the  pro- 
posal would  not  accurately  have  reflected 
net  Increases  In  depreciation  costs  since 
May  1973  because  It  would  only  have 
measured  certain  added  depreciation 
costs,  without  regard  to  any  reductions 
In  depreciation  costs  which  may  also 
hftve  occurred. 


By  computing  the  amount  of  increase 
hi  this  category  through  a  comparison 
of  depreciation  per  unit  of  output  in  the 
montii  of  measurement  with  deprecia- 
tion per  unit  of  output  in  May  1973,  the 
need  to  determine  whether  a  particular 
asset  was  "acquired  and  Installed  since 
May  15,  1973"  is  obviated.  Also,  this 
modification  to  the  proposal  is  appropri- 
ate to  Insure  that  only  net  Increases  in 
depreciation  costs  over  May  1973  levels 
are  permitted  to  be  passed  through.  Be- 
cause May  15,  1973  sales  prices  reflected 
the  May  1973  level  of  depreciation  costs, 
PEA  has  concluded  that  any  increases  in 
those  price  levels  based  on  the  pass- 
through  of  Increased  depreciation  costs 
should  reflect  tmly  the  net  Increase  in 
such  costs  since  May  1973. 

Accordingly,  the  regulations  adopted 
today  provide  that  all  Increases  In  de- 
preciation costs  per  unit  of  output  in  a 
month  of  measurement  over  May  1973 
levels  per  unit  of  output  may  be  Included 
in  Increased  non-product  costs  and  used 
to  determine  a  refiner's  maxtmum  allow- 
able selling  price  under  the  refiner  price 
regulations,  except  as  discussed  In  sec- 
tion ULCl.  below.  The  separate  cate- 
gory for  "pollutlOTi  control  cost  incres«e" 
has  been  deleted  as  no  longer  necessary, 
as  the  costs  which  formerly  fell  into  that 
category  will  now  generally  fall  vrithin 
the  new  depreciation  cost  increase  cate- 
gory. 

PEA  has  decided  In  these  amendments 
to  require  each  refiner  to  calculate  de- 
preciation cost  increase  pursuant  to 
that  refiner's  customary  accounting  prac- 
tices generally  accepted  and  consistently 
and  historically  applied  for  purposes  of 
its  certified  annual  financial  statements 
filed  with  the  Securities  and  Exchange 
Commission  or  a  comparable  state  regu- 
latory agency.  If  no  certtfled  financial 
statements  are  so  filed,  depreciation  cost 
Increase  must  be  calculateid  according  to 
generally  accepted  accoimtlng  practices 
historically  and  consistently  applied  by 
the  firm  concerned  for  certified  annual 
financial  reports  prepared  by  an  inde- 
pendent accounting  firm. 

2.  Maintenance  cost  increase.  The 
"maintenance  cost  Increase"  category  of 
increased  non-product  costs  adopted  to- 
day includes  all  Increased  costs  associ- 
ated with  the  maintenance  and  repair 
of  refinery  equipment,  except  direct  labor 
cost  associated  with  maintenance  and 
rejjair  of  refinery  equljHnent,  which  is  to 
be  reflected  imder  the  labor  cost  Increase 
category.  The  maintenance  cost  Increase 
category  includes  contract  maintenance. 

Refiners  that,  pursuant  to  generally 
accepted  accounting  practices  histori- 
cally and  consistently  applied  by  the  firm 
concerned,  treat  maintenance  costs  such 
as  those  associated  with  major  antic- 
ipated and  imanticipated  refinery  shut- 
downs (maintenance  costs  Incurred  at 
greater  than  monthly  intervals)  on  an 
accrual  basis  and  prorate  such  costs  over 
an  appropriate  period  shall  accrue  such 
costs  for  purposes  of  calculating  per  unit 
non-product  costs  for  the  month  of  May 
1973  and  the  month  of  measurement. 


ROEtAL  lEGISTER,  VOL.  42,  NO.    18— THURSDAY,  JANUAIY  27,   1977 


RULES  AND  REGULATIONS 


5025 


Refiners  that,  pursuant  to  generally 
accepted  accounting  practices  historically 
and  consistently  applied  by  the  firm  con- 
cerned, do  not  treat  the  matotenance 
costs  associated  with  anticipated  and  im- 
anticipated  refinery   shutdowns   on  an 
accrual  basis  shall  compute  the  May  1973 
per  unit  maintenance  costs  by  adding  all 
maintenance  costs  tocurred  during  sm 
appropriate  period  approved  or  required 
by  FEA  tocludmg  May  1973  (such  as  one 
or  two  years)    and  dividing  by  output 
during  that  period.  Such  refiners,  shall, 
however,  compute  the  maintenance  cost 
mcrease  for  the  month  of  measurement 
according  to  the  generally  accepted  ac- 
counting practices  historically  and  con- 
sistently applied  by  the  firm  concerned. 
P<H"  example,  a  refiner  that,  pursuant 
to  generally  accepted  accounting  prac- 
tices historically  and  consistently  applied 
by  that  firm,  during  the  month  of  May 
1973  and  during  the  month  of  measure- 
ment accrued  the  coste  of  anticipated 
and  unanticipated  major  refinery  shut- 
downs shall  compute  the  maintenance 
non-product  tost  tocrease  per  unit  of  re- 
finery output  by  computing  the  differ- 
ence between  (1)   the  total  cost  of  the 
standard  matotenance   (ordtoary  dally 
repair  and  mtoor  emergency  matote- 
nance) per  unit  of  refinery  output  to- 
curred to  the  month  of  measurement  plus 
the  accured  cost  for  anticipated  and  un- 
anticipated major  refinery  shutdowns  per 
unit  of  reftaery  output  for  the  month  of 
measurement  and  (2)  the  total  cost  of 
such  standard  jnalntenance  per  unit  of 
refinery   output  tocurred   in   May   1973 
plus  the  accrued  cost  for  anticipated  and 
unanticipated  major  refinery  shutdowns 
per  unit  of  refinery  output  for  May  1973. 
However,  a  refiner  that,  pursuant  to 
genersilly  accepted  accounting  practices 
historically  and  consistently  applied  by 
that  firm,  durtog  the  month  of  May  1973 
tmd  during  the  month  of  measurement 
did  not  accrue  the  costs  of  anticipated 
or  unanticipated  major  refinery  shut- 
downs shall  compute  the  matotenance 
non-product  cost  tocrease   per  unit   of 
refinery  output  by  computtog  the  differ- 
ence between  (1)  the  total  actual  cost 
incurred  for  matotenance  per  unit  of  re- 
finery output  to  the  month  of  measure- 
ment and  (2)  the  total  actual  cost  to- 
curred for  matotenance  per  unit  of  re- 
ftoery    output    during    an    appropriate 
period  approved  or  required  by  FEA  to- 
cludtog  May  1973  (such  as  one  or  two 
years). 

3.  Federal,  State  and  local  tax  in- 
crease. The  "federal,  state  and  local  tax 
increase"  category  of  tocreased  non- 
product  costs  adopted  today  tocludes 
costs  incurred  in  payment  of  new  types 
of  property,  excise,  franchise  smd  other 
similar  taxes  such  as  license  fees  im- 
posed stoce  May  1973,  as  well  as  tocreases 
to  the  actual  dollar  amoimt  of  such 
texes  per  unit  of  output  tocurred  to  the 
month  of  measuremoit  over  the  amount 
per  unit  of  outi>ut  Incurred  to  May  1973. 
As  was  proposed,  federal,  state  or  local 
tocome  taxes  are  excluded  from  this  cate- 
gory of  tocreased  non-product  costs. 
Passthrough  of  the  $2  per  barrel  tax  Im- 
posed by  the  Commonwealth  of  Puerto 


Rlco  on  each  barrel  of  petroleum  im- 
ported toto  and  consumed  to  Puerto  Rico 
is  discussed  separately  to  section  V,  be- 
low. 

Reftoers .  that,  pursuant  to  generally 
accepted  accoimtlng  practices  histori- 
cally and  consistently  applied  by  the 
firm  concerned,  treat  taxes  tocurred  at 
greater  than  monthly  totervals  on  an 
accrual  basis  and  prorate  such  costs 
over  an  appropriate  period  shall  accrue 
such  costs  for  purixjses  of  calculattog 
per  unit  non-product  costs  for  the  month 
of  May  1973  and  the  month  of  measure- 
ment. Costs  of  taxes  treated  as  incurred 
during  a  firm's  fiscal  year  under  the 
accrual  provision  of  |  212.83(c)(2)  (lii) 
(E)  must  not  exceed  the  amounts  of  such 
costs  actually  paid  or  tocurred  durtog 
the  fiscal  yesu*  which  tocludes  May  1973 
or  which  tocludes  the  month  of  measure- 
ment. 

Refiners  that,  pursuant  to  generally 
accepted  accounting  practices  histori- 
cally and  consistently  applied  by  the  firm 
concerned,  do  not  treat  the  costs  of  taxes 
tocurred  on  an  accrual  basis  and  do  not 
prorate  such  costs  shall  compute  the 
May  1973  per  unit  tax  costs  by  addtag 
all  taxes  tocurred  during  the  firm's  fiscal 
year  which  tocluded  May  1973  and  divld- 
tog  by  output  durtog  that  period.  Such 
refiners  shall,  however,  compute  the  per 
unit  tax  cost  for  the  month  of  measure- 
ment according  to  generally  accepted 
accountmg  practices  historically  and 
consistently  applied  by  the  firm  con- 
cerned. 

For  example,  a  refiner  that,  pursuant 
to  generally  accepted  accountmg  prac- 
tices historically  and  consistently  applied 
by  that  firm,  durtog  the  month  of  May 
1973  and  durtog  the  month  of  measure- 
ment accrued  the  costs  of  taxes  tocurred 
over  its  fiscal  year  shall  compute  "fed- 
eral, state,  and  locaJ  tax  tocrease"  per 
imit  of  reftaery  output  by  computtog 
the  difference  between  (1)  the  accrued 
cost  of  taxes  tocurred  per  unit  of  re- 
finery output  for  the  month  of  measure- 
ment and  (2)  the  accrued  cost  of  taxes 
incurred  per  unit  of  refinery  output  for 
May  1973. 

However,  a  refiner  that,  pursuant  to 
generally  accepted  accountmg  practices 
historically  and  consistently  applied  by 
that  firm,  during  the  month  of  May  1973 
and  durmg  the  month  of  measurement 
did  not  accrue  the  costs  of  taxes  incurred 
shall  compute  "federal,  stete,  and  local 
•  tax  increase"  per  unit  of  refinery  output 
by  computing  the  difference  between  (1) 
the  total  actual  cost  tocurred  for  taxes 
per  unit  of  refinery  output  to  the  month 
of  measurement  and  (2)  the  total  actual 
cost  incurred  for  such  taxes  per  unit  of 
refinery  output  durtog  the  firm's  fliscal 
year  which  included  May  1973. 

4.  Overhead  cost  increase.  In  its  July 
30  notice  FEA  todicated  its  totention  to 
amend  the  regulations  to  permit  the 
passthrough  of  as  many  types  of  to- 
creased non-product  costs  as  would  be 
easily  auditeble  as  directly  related  to  re- 
fintog  operations.  Based  on  its  analysis 
of  the  comments  received,  PEA  has  de- 
cided to  adopt  another  category  of  to- 
creased  non-product  costs:    "overhead 


cost  tocrease."  This  category  tocludes 
tocreased  costs  of  insurance,  outside  legal 
and  accoimttog  fees,  and  toter-refinery 
tran^sportatlon  costs  directly  attributable 
to  refining  operati<Nis. 

C.  RXVISION  OF  CmUlENT  CATEGORIES  OF 
NOM-PBODCCT  COST  INCREASES 

The  regulations  issued  today  adopt 
amendments  to  the  current  "refinery  fuel 
cost  tocrease"  and  "labor  cost  Increase' 
categories  of  tocreased  non-product 
costs.  These  amendments  conform  the 
computations  to  these  categories  to  the 
standardized  "output  adjusted  method." 
discussed  above. 

1.  Refinery  fuel  cost  increase.  Prior  to 
the  regulations  issued  today,  refinery 
fuel  non-product  cost  tocreases  were  re- 
quired to  be  calculated  to  terms  of  the 
rate  of  fuel  usage  (e.g.,  Btu's  to  reftoe 
one  barrel  of  crude  oil)  during  May  1973. 
A  reftoer  that  used  fewer  units  6f  energy 
currently  to  refine  a  barrel  of  cnde  oil 
than  to  May  1973  was  permitted  to  pass 
through  a  dollar  amount  of  refinery  fuel 
cost  tocrease  based  upon  its  current  per 
unit  cost  of  refinery  fuel  and  its  May 
1973  rate  of  fuel  usage.  This  met2iod  of 
computtog  the  amount  of  tocreased  cost 
of  reftaery  fuel  was  adopted  to  provide 
an  tocentive  for  fuel  conservation.  Thus, 
for  refiners  that  have  reduced  their  rate 
of  fuel  usage,  this  method  permits  an 
tocreased  cost  passthrough  which  is 
greater  than  the  actual  tocreased  ex- 
penditure for  refinery  fuel.  On  the  other 
hand,  for  refiners  that  have  tocreased 
their  rate  of  fuel  usage,  this  method  op- 
erates to  prevent  the  passthrough  of  the 
full  amount  of  the  actual  tocreased  ex- 
penditure for  reftaery  fuel. 

The  earUer  basis  for  adoption  of  this 
method  of  computtog  "refinery  fuel  cost  ^ 
tocrease"  was  noted  and  the  reason  for 
for  the  proposed  modification  of  the 
computation  was  explatoed  to  the  July 
30  notice,  which  steted  to  part: 

FEA's  Intent  In  using  the  nte  of  May  1973 
fuel  usage  In  Ueu  of  the  fuel  usage  In  the 
nyonth  of  mee^urement  was  to  encourage 
refiners  to  use  fewo'  btu's  to  reCne  a  barrel 
of  crude  oU.  Refiners  were  thus  provided 
with  an  economic  Incentive  to  install  equip- 
ment or  make  other  capital  Investments  to 
conserve  energy  used  for  refinery  fuel.  How- 
ever, the  proposed  addition  of  "depreciation 
cost  Increase,"  should  encourage  energy  con- 
servation by  pennlttlng  a  doUar-for-doUar 
passthrough  of  such  Investment  costs.  It 
does  not  therefore  appear  any  longer  to  be 
appropriate  to  permit  refiners  also  to  have 
an  opportunity  to  recoup  a  bonus  for  in- 
creased efficiencies  In  refinery  fuel  usage  la 
the  refinery  fuel  cost  Increase  category.  Also, 
because  use  of  desulfurlzation  equipment 
typically  requires  Increased  rate  of  refinery 
fuel  usage,  the  cost  of  which  cannot  cur- 
rently be  recovered  to  the  extent  that  the 
current  rate  exceeds  the  rate  In  May  1973. 
the  current  regulations  have  tended  to  dis- 
courage Installation  of  such  equipment.  (41 
FR  at  31865) 

The  regulations  adopted  today,  as  dis- 
cussed above,  adopt  a  new  category  of 
depreciation  cost  tocrease,  which  re- 
moves an  aspect  of  the  regulations  that 
formerly  discouraged  tovestments  for  the 
purpose  of  fuel  conservation.  Accord- 
ingly, the  amendments  adopted  today 
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generally  provide  for  the  computati<m 
of  "refinery  fuel  cost  increase"  under 
i  212.83(c)  (2)  (lllXE)  (I)  86  the  actual 
Increased  cost  of  refinery  fuel  per  unit  of 
current  output,  multiplied  by  units  of 
cnrrmt  output.  The  former  conservation 
incentive  method  of  computing  refinery 
fuel  cost  increase  is,  however,  ii&tained 
as  an  wtion  for  refiners  that  dhoose  to 
exclude  from  their  calculation  pi  depre- 
ciation cost  increase  all  depreciation  as- 
sociated with  Investments  whidti  effect 
fuel  conservation. 

Comments  urging  the  retention  of  the 
refinery  fuel  conservation  incentive  sug- 
gested that  a  requirement  to  pass 
through  refinery  fuel  cost  savings  to  the 
maiicet  place,  even  with  the  addition  of 
the  "depreciation  cost  increase"  category, 
would  result  in  a  decrease  in  the  incen- 
tive to  save  fuel.  Comments  suggested 
that  the  elimination  of  the  "refinery  fuel 
Incentive"  would  discourage  refiner  in- 
vestment in  fuel  economy  in  light  of 
alternative  investment  possibilities  and 
that  the  removal  of  tiiis  incentive  was  not 
ctmslstent  with  the  intent  of  section  381 
(»)  of  the  Energy  Policy  and  Conserva- 
tion Act  (Pub.  L.  94-163,  "EPCA")  which 
<&«ct8  the  FEA  to  promote  increased 
energy  conservation  and  efBclency. 
Finally,  it  was  urged  that  the  removal  of 
the  refhiery  fuel  incentive  would  be  xm- 
falr  to  those  refiners  which  had  taken 
measures  to  conserve  fuel  in  reliance  on 
the  regvilatory  incentive  which  had  been 
afforded. 

FEA  believes  that  the  adoption  today 
of  a  "depreciation  cost  increase"  cate- 
gory to  enable  refiners  to  recover  in- 
creased depreciation  costs  provides  gen- 
erally an  incentive  to  expend  capital 
funds  both  to  increase  refinery  output 
and  efficiency,  as  discussed  above.  How- 
ever, because  of  the  special  considera- 
tions that  exist  with  respect  to  refinery 
fuel — particularly  the  higher  priority  of 
fu^  conservation  as  opposed  to  other 
types  of  efficiency  measures  and  the  reli- 
ance which  has  been  placed  on  the  refin- 
ery fuel  incentive  regulations — FEA  has 
concluded  that  refiners  should  be 
afforded  an  option  to  continue  to  calcu- 
late r^nery  fuel  cost  increase  based  on 
the  refinery  fuel  conservation  Incentive. 

In  such  cases,  however,  the  "deprecia- 
tion cost  increase"  category  of  increased 
non-product  costs  adopted  today  shall  be 
calculated  excltfeslve  of  any  depreciation 
f<H:  capital  investments  which  have 
operated  to  reduce  the  rate  of  refinery 
fuel  usage  below  the  May  1973  rate. 

2.  Labor  cost  increase.  Prior  to  the  reg- 
ulations adopted  today,  refiners  were 
permitted  to  recover  a  "labor  cost  in- 
crease" equal  to  the  ratio  of  the  wage 
rates  paid  in  the  month  of  measurement 
to  the  wage  rates  paid  in  May  1973,  mul- 
tiplied by  the  May  1973  payroll,  or  "base 
labor  cost,"  and  multiplied  by  a  "pro- 
ductivity offset  factor"  to  adjust  for  the 
increase  in  labor  productivity  since  May 
1973.    (5  212.83(c)  (2)  (iii)  (E)  (ID) 

Refiners  were  thus  permitted  to  reflect 
in  prices  average  wage  rate  increases 
since  May  1973.  However,  because  the 
total  amount  of  increased  labor  costs  was 
c<»nputed  as  though  the  nimiber  of  em- 


ployees was  the  same  as  in  May  1973,  no 
increased  costs  resxiltlng  from  increasing 
numbers  of  employees  could  be  reflected. 
Hills  method  of  "labor  cost  increase" 
computation  was  adopted  oil  the  theory 
that  new  employees  were  generally  asso- 
ciated with  increased  refinery  produc- 
tion, which  would  offset  associated  pay- 
roll increases  through  increased  sales 
volumes.  As  indicated  in  the  July  30 
notice 

•  •  •  it  now  appears  that  mtMre  complex  re- 
Oaery  facilities,  with  deeiUfiirizatlon  equip- 
ment and  complicated  poUution  control 
equipment,  require  refiners  now  to  have  tnart 
employees  than  they  had  for  an  equivalent 
level  of  output  In  May  1973.  (41  PR  at 
311866) 

Also,  as  labor  efficiency  can  generally 
be  increased  only  by  capital  investments, 
the  "productivity  offset  factor"  may  have 
discouraged  such  investment  by  pre- 
cluding a  full  return  of  the  costs  thereof. 

The  regulations  issued  today  adopt  a 
method  of  computation  based  on  the  in- 
cDease  in  labor  costs  per  imit  of  output 
in  the  month  of  measurement  over  the 
May  1973  labor  costs  per  unit  of  output 
and,  accordingly,  eliminate  the  "pro- 
ductivity offset  factor"  as  unnecessary. 
As  amended,  the  labor  cost  increase  com- 
putation will  reflect  increases  in  the 
number  of  employees  since  May  1973,  as 
well  as  wage  rate  increases. 

IV.  Allocation  of  Increased  Costs  T 
I  ExEBiPT  Products 


] 


Under  current  regulations  either 
two  alternative  volumetric  cost  alloca- 
tion formulae  is  permitted  to  be  used  to 
compute  the  amount  of  increased  costs 
of  crude  oil  attributable  to  prices  for 
particular  products  or  product  catego- 
ries. 

One  formula,  adopted  initially  by  PEA, 
allocates  such  costs  according  to  the  rel- 
ative sales  volumes  of  the  products  con- 
cerned, including  sales  attributable  to 
products  purchased  as  well  as  to  prod- 
ucts refined  by  the  refiner  concerned. 
Tim  method  of  allocation  requires  gen- 
erally that  the  amount  of  increased  costs 
allocable  each  month  to  prices  for  a  par- 
ticular product  or  product  categoi-y  be 
determined  by  multiplying  the  total 
amoimt  of  increased  cost  of  cnide  oil  for 
a  month  of  measurement  by  a  ratio  that 
coi]sists  of  the  volume  of  the  product  or 
product  category  in  question  estimated  to 
be  sold  in  the  current  month  ("Vi"") ,  di- 
vided by  the  volume  of  all  petroleum 
products  estimated  to  be  sold  in  the  cur*- 
rent  month  ("V"'),  or  "Vi"/V"". 

The  allocation  of  increased  cost  of 
crude  oil  by  sales  volume  pursuant  to 
the  "V,"*/V""  cost  allocation  formula  has 
the  virtue  of  being  easily  calculated  and 
audited,  but  it  also  has  the  effect  of  al- 
locating a,  greater  proportion  of  in- 
creased crude  oil  costs  to  those  products 
wihere  a  refiner  supplements  its  produc- 
tion with  product  piu^hased  for  resale 
than  would  be  allocated  if  the  refiner 
made  no  such  purchases. 

Due  in  part  to  certain  price  distortions 
resulting  from  use  of  this  cost  alloca- 
tor, PEA  on  January  7,  1976  proposed  to 
amend  the  regulations  to  require  the 


increased  cost  of  crude  oil  to  be  allocat- 
ed to  products  on  the  basis  of  the  rela- 
tive volumes  of  such  products  refined  by 
the  refiner  concerned  to  be  sold  in  the 
current  month  ("R,VR'").  (41  PR  1680, 
January  9, 1976) 

A  number  at  ccKnments  were  received 
from  refiners  objecting  to  the  proposed 
mandatory  use  of  the  proposed  method. 
They  opposed  the  added  complexity  the 
new  method  would  introduce,  stated  that 
the  difference  between  the  results  ob- 
tained under  the  two  methods  was  negli- 
gible, or  maintained  that  it  was  not  pos- 
sible to  segregate  sales  volumes  in  a  par- 
ticular month  according  to  source — 
whether  refined  or  purchased.  Other  re- 
finers, however,  maintained  that  the 
sales  volume  method  of  allocation  had  a 
negative  impact  on  their  pricing  policies. 

Based  on  the  comments  received,  FEA 
decided  in  the  rulemaking  proceeding  ini- 
tiated by  the  January  9.  1976  notice  to 
afford  rdiners  the  option  of  allocating  the 
increased  cost  of  crude  oil  to  prices  for 
particular  products  or  product  categories 
either  by  sales  volume  In  the  current 
month  or  by  volume  refined  in  the  month 
of  measurement.  The  alternative  volume 
refined  method  of  allocation,  as  adopted, 
requires  generally  that  the  amount  of  in- 
creased cost  of  crude,  oil  allocable  each 
month  to  a  particular'product  or  product 
category  be  determined  by  multiplying 
the  total  amount  of  increased  cost  of 
crude  oil  for  a  month  of  measuranent  by 
a  ratio  that  consists  of  the  volume  of  the 
product  or  product  category  in  question 
refined  by  the  refiner  in  the  month  of 
measurement  ("Ri'")  divided  by  the  vol- 
ume of  aU  products  refined  by  the  refiner 
in  the  month  of  measurement  ("R'") ,  or 
"RiVR'."  Refiners  were  required,  begin- . 
ning  with  the  allocation  of  the  increeised 
cost  of  crude  oU  incurred  in  January  1976 
(for  purposes  of  determining  maximum 
allowable  prices  in  February  1976),  to 
make  a  one-time  choice  between  the  two 
methods  of  cost  allocation.  (41  PR  5111, 
February  4,  1976) . 

As  P^A  stated  in  the  January  9,  1976 
and  July  30,  1976  notices,  use  of  the  term 
"ViU/V»"  introduces  a  certain  amount  of 
distortion  into  the  allocation  of  increased 
costs  of  crude  oil  among  p>roducts,  par- 
ticularly for  refiners  which  purchase  rel- 
atively large  volumes  of  refined  products. 
The  amoimt  of  product  purchased  for  re- 
sale increases  both  the  niunerator  and 
the  denominator  of  the  "Vi"/V""  cost  al- 
locator fraction,  and  has  the  effect  of  al- 
locating a  greater  proportion  of  increased 
crude  oil  costs  to  those  products  where  a 
refiner  supplements  its  production  with 
product  purchased  for  resale  than  would 
be  allocated  if  the  refiner  made  no  such 
purchases. 

During  the  period  before  exemption 
from  regiilation  of  any  refined  petroleum 
products,  whether  the  "R"  or  "V"  term 
was  used  did  not  substantially  affect  the 
extent  to  which  increased  costs  were  al- 
located to  covered  products,  as  opposed  to 
exempt  products.  However,  because  of  the 
distortions  Inherent  In  the  use  of  the 
"Viu/v«"  cost  allocator,  which  were  dis- 
cussed by  FEIA  In  pn^Msing  and  adopting 
the  alternative  "RiVR'"  cost  allocator, 
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and  because  the  relative  volume  of  ex- 
empt products  to  covered  products  In  a 
refiner's  output  is  now  so  great.  In  its 
July  30  notice  PELA  proposed  to  require 
that  the  allocation  of  Increased  crude 
oil  costs  and  increased  non -product  costs 
to  covered  products  produced  by  a  re- 
finer be  computed  only  by  use  of  the 
"RiVR'"  cost  alocated  (that  Is,  the  total 
volume  of  a  covered  product  category  re- 
fined by  the  refiner  from  crude  oil  in  the 
period  "t"  divided  by  the  total  volume 
of  all  covered  products  refined  by  the  re- 
finer from  crude  oil  and  all  products 
other  than  covered  products  refined  by 
the  refiner  from  crude  oil  in  the  pe- 
riod "t"). 

As  was  generally  proposed,  the  regula- 
tions adopted  today  will,  as  of  March  1, 
1977,  require  that  the  allocation  of  In- 
creased crude  oil  costs  be  computed  only 
on  the  basis  of  the  use  of  the  volume  re- 
fined, or  the  "RiVR'"  cost  allocation. 
This  adoption  of  this  allocator  for  in- 
creased crude  oil  costs  will  eliminate  the 
distortions  inherent  in  the  allocation  of 
crude  oil  costs  by  sales  volume  between 
covered  products  and  an  expanded  list 
of  exempt  products  which  would  other- 
w^ise  result  simply  because  a  refiner  pur- 
chases products  for  resale. 

Increased  non-product  costs  have 
been  allocated  only  by  the  "V"  factor 
since  the  adoption  of  the  defined  cate- 
gories in  December  1974.  (39  PR  42368, 
December  5,  1974)  PEA  proposed  the 
use  of  the  "R"  factor  only  for  increased 
crude  oil  costs  in  January  1976  because 
increased  costs  of  crude  oil  were  the 
major  share  of  all  increased  costs.  How- 
ever, FEIA  has  concluded  that  the  same 
allocator  shall  now  be  required  to  be 
used  for  increased  non-product  costs  as 
is  used  for  the  increased  cost  of  crude 
oil.  Use  of  the  "R"  factor  to  allocate 
increased  non-product  costs  as  of  March 
1,  1976  will  also  eliminate  distortions 
resulting  from  product  purchases  in  al- 
locating non-product  costs  between  cov- 
ered products  and  exempt  products. 

In  order  to  facilitate  the  transition 
from  the  "V"  to  the  "R"  factor  for 
product  and  non-product  costs,  refiners 
presently  vtsing  the  "V"  aUocator  may 
continue  to  use  that  allocator  through 
the  month  of  February  1977,  but  may 
convert  to  the  use  of  the  "R"  factor  as 
of  any  time  beginning  with  June  1976, 
when  the  first  covered  product  was  de- 
regulated (residual  fuel  oil).  This  op- 
tion to  use  the  volume  refined  cost  allo- 
cator as  of  Jime  1976  or  thereafter,  even 
if  it  were  not  chosen  on  February  1.  1976, 
is  provided  In  order  to  insure  that  no  re- 
finer is  precluded  from  allocating  at 
least  a  pro  rata  volumetric  share  of  Its 
increased  crude  oU  costs  to  the  prices  of 
products  which  remain  under  controls. 
Thus,  to  the  extent  that  since  Jime  1976 
a  refiner  has  purchased  proportionately 
more  exempt  products  than  products 
which  remain  imder  controls,  selection 
of  the  volume  refined  cost  allocator  will 
serve  to  avoid  the  disproportionate  allo- 
cation of  increased  crude  oil  costs  to 
exempt  products  which  would  otherwise 
resuit. 


It  was  suggested  that  prices  computed 
by  the  "R,VR'"  cost  aUocator  will  be 
distorted  by  seasonal  fluctuations  in  re- 
finery output  and  by  disruptions  In  re- 
finery operations  for  maintenance  w 
other  reasons.  The  '^R^'/R"'  cost  allo- 
cator is  adopted,  however,  in  order  gen- 
erally to  assure  a  more  representative 
allocation  of  the  increased  cost  of  crude 
oil  and  to  remove  the  artificial  incen- 
tives for  the  purchase  of  products  by 
refiners  which  are  inherent  in  the  use 
of  a  sales  volume  allocator.  FEIA  believes 
that  use  of  the  volume  refined  allocator, 
together  with  the  carrj-over  of  increased 
product  and  non-product  costs  provided 
for  in  §  212.83(e)  ^2),  should  serve  gen- 
erally to  accomplish  the  allocation  of 
such  costs  in  a  manner  that  should  per- 
mit fairly  imiform  pricing  practices  to 
continue  to  be  followed  on  a  month-to- 
month  basis,  regardless  of  variations  in 
refinery  output  or  variations  in  sales 
volumes. 

It  was  further  suggested  that  the  al- 
location of  increased  costs  according  to 
volumes  of  product  refined  does  not  al- 
locate sufficient  Increased  crude  oil  costs 
to  higher  value  products,  particularly 
gasoline,  and  therefore  tends  to  dist(M^ 
historical  pricing  practices  and  inhibit 
recovery  of  increased  costs.  FEA  finds 
merit  in  this  suggestion.  FKA  has,  how- 
ever, proposed  deregulation  of  gasoline. 
(41  FR  51832,  November  24,  1976)  If 
gasoline  is  not  deregulated,  FEA  will 
consider  issuance  of  a  notice  of  proposed 
rulemaking  to  address  this  issue.  Even 
if  gasoline  is  deregulated,  PEA  will  con- 
sider addressing  this  issue  to  be  Incor- 
porated in  the  standby  price  regulations. 

V.  The  Commonwealth  of  Puerto  Rico 
Tax  on  Imported  Crude  Oil  and 
Petroleum  Products 

On  January  23,  1975,  the  President  of 
the  United  States  issued  ProclabiaUon 
4341  that  imposed  supplemental  import 
fees  on  crude  oil  and  petroleum  products 
Imported  into  the  United  States.  On 
March  27,  1975,.  the  Commonwealth  of 
Puerto  Rico  passed  the  Commonwealth 
of  Puerto  Rico  Act  No.  6  ("Act  No.  6") 
that  levied  supplemental  taxes  substan- 
tially equivalent  to  the  import  fees  pro- 
vided by  the  United  States  Proclamation 
4341.  Both  the  import  fees  imposed  by 
the  United  States  Proclamation  4341  and 
the  taxes  imposed  by  Act  No.  6  were  in 
addition  to  a  $.21  per  barrel  duty  on 
crude  oil  and  $.63  per  barrel  duty  on 
petroleum  products  imposed  mi  imix>rts 
not  brought  in  imder  duty  free  licences. 

The  Commonwealth  of  Puerto  Rico 
decision  to  adopt  Act  No.  6,  in  the  form 
of  a  "tax"  based  on  the  Commonwealth 
of  Puerto  Rico's  constltutioiml  powers 
to  tax  territorial  business  and  consump- 
tion, was  reached  following  a  determi- 
nation that  license  fees  collected  on  im- 
ports into  the  Commonwealth  of  Puerto 
Rico  piu^uant  to  Presidential  Proclama- 
tion 3279  could  not  lawfully  be  rebated 
to  the  Puerto  Rican  Treasury,  as  had 
been  the  case  with  respect  to  tariffs  Im- 
posed by  the  United  States  on  Imports 
into  the  Commonwealth  of  Puerto  Rico 


As  stated  in  the  July  30  notice,  PEA 
regulations  do  not  specifically  address 
the  passthrough  by  refiners  of  the  Puerto 
Rlcan  suppl»nental  taxes.  However,  as 
long  as  the  Puerto  Rican  supplemental 
taxes  and  the  United  States  supplemen- 
tal fees  were  concurrently  in  force,  the 
Puerto  Rican  taxes  "took  the  place  of" 
the  United  States  fees.  During  that  time 
the  Puerto  Rican  levies,  although  legally 
"taxes"  and  not  import  "fees,"  were 
treated  for  purposes  of  FEIA  price  regu- 
lations as  the  equivalent  of  import  "fees" 
and  includable  in  the  cost  of  crude  oil 
and  petroleum  products  under  §S  212.82 
and  212.83. 

The  President  of  the  United  States  re- 
pealed Proclamation  4341,  effective  De- 
cember 21,  1975.  However,  on  Decem- 
ber 22,  1975  the  Commonwealth  of  Puerto 
Rico  enacted  the  Commonwealth  of 
Puerto  Rico  Department  of  Treasury 
Resolution  No.  4  ("Resolution  No.  4") 
that  extended  the  supplemental  portion 
of  the  Puerto  Rican  tax  as  imposed  by 
Puerto  Rican  Act  No.  6.  Accordingly, 
since  December  21, 1975  the  Puerto  Rlcan 
supplemental  tax.  as  extended  by  Res- 
olution No.  4,  has  not  taken  the  place  of 
a  commensurate  United  States  import 
fee. 

F'EIA  has  determined  that  from  Decem- 
ber 21,  1975  through  December  31.  1976 
the  taxes  extended  by  Resolution  No.  4 
shall  be  treated  as  a  continuation  of  the 
import  "fees"  which  they  were  intended 
to  replace  when  first  enacted.  Therefore, 
during  that  period  such  tax  costs  are 
properly  regarded  as  an  inceased  cost  of 
crude  oil  or  petroleum  products  under 
§5  212.82  and  212.83,  to  refiners  that 
have  paid  such  taxes. 

Beginning  with  February  1977,  refiners 
may  pass  through  increased  tax  costs 
incurred  beginning  in  January  1977  as 
an  increased  non-product  cost,  under 
§  212.83(c)  (2)  (ill)  (E)  of  the  regulations 
as  amended  today. 

FELA.  proposed  in  this  proceeding  that 
the  Puerto  Rican  supplemental  taxes  be 
treated  as  special  local  taxes  on  local 
consumption,  to  be  passed  through  only 
in  the  prices  of  crude  ofl  and  petroleum 
products  sold  in  the  CommwiweaJth  of 
Puerto  Rico.  More  generally,  FEA  eiso 
requested  comments  on  whether  the 
regulations  should  be  modified  to  permit 
taxes  levied  in  a  locality  to  be  passed 
through  in  prices  charged  in  that  local- 
ity. PEA  haJs  tentatively  concluded  that 
the  Puerto  Rican  supplemental  tax  is 
essentially  a  tax  on  consiunptlon  similar 
to  a  sales  tax  and  that  it  would  be  appro- 
priate for  the  tax  to  be  passed  through 
in  the  Commonwealth  of  Puerto  Rico. 
Adoption  of  such  an  amendment  is, 
however,  being  deferred  In  ll^t  of  the 
proposal  to  exempt  gasoline  from  price 
controls  which.  If  It  becomes  effective, 
would  largely  moot  this  Issue,  and  be- 
cause, as  discussed  below,  no  amendment 
to  provide  generally  for  local  fmus- 
through  of  local  taxes  is  being  adopted 
at  this  time.  Instead,  the  passthrough  of 
local  taxes  In  local  prices  will  continue 
to  be  handled  on  a  case-by-case  basis 
through  the  exceptions  process. 
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FEA  acknowled(.t\s  the  burden  that 
would  be  placed  upon  Puerto  Rican  con- 
Fumers  by  a  local  pai;sthrough  of  the 
Krr)plemental  tax  and  recognizes  the  ex- 
tent to  which  the  Commonwealth  of 
Puerto  Rico  has  stated  that  it  relies  upon 
the  continued  receipt  of  the  revenue 
fngendered  by  the  tax,  as  extended  by 
Resolution  No.  4.  It  appears  that  the 
•nllocation  of  the  Commonwealth  of 
Puerto  Rico  supplemental  tax,  as  ex- 
tended in  Resolution  No.  4.  to  the  prices 
of  all  products  produced  by  refiners 
which  incur  the  Puerto  Rican  tax,  In- 
cluding products  sold  in  the  United 
States  and  in  the  Commonwealth  of 
Puerto  Rico,  would  tend  to  result  in 
mainland  United  States  consumers  bear- 
ing the  burden  of  taxes  imposed  by  the 
Coounonwealth  of  Puerto  Rico.  However, 
as  a  general  matter,  FEA  is  still  consider- 
ing whether  the  price  regulations  should 
regulate  the  price  of  refinery  products 
so  as  to  restrict  the  extensicHi  of  the 
territorial  effect  of  taxes  imposed  by  one 
juxisdlction  unduly  into  other  jurisdic- 

UODS. 

VI.  Allocation  to  Local  Prices  of  In- 
creased Local  Taxes 

As  noted  above,  in  its  July  30,  1976 
notice  FEA  invited  comments  on  whether 
the  equal  application  rule  in  S  212.83(h) 
of  the  regulations  should  be  modified  to 
permit  taxes  levied  by  a  locality  to  be 
passed  through  in  prices  charged  in  that 
locality  (or  in  prices  charged  for  all 
products  produced  In  a  facility  in  that 
locality).  FEA  has  concluded  that,  al- 
though such  an  amendment  may  be  ap- 
propriate, action  on  this  matter  will  be 
deferred  at  least  until  a  determination 
concerning  the  exemption  of  gasoline 
from  FEA  price  regulations  has  been 
made.  Since  such  an  exemption  would 
largely  moot  this  issue,  an  amendment 
does  not  appear  to  be  warranted  at  this 
time  in  light  of  audit  and  other  diffi- 
culties which  such  an  amendment  would 
entail. 

Also,  during  July  1976  FEA  amended 
the  equal  appllcaticm  rule  in  {  212.83(h) 
to  permit  "regional  pricing"  of  gasoline 
with  a  differentisJ  of  up  to  three  cents 
per  gallon  permitted  among  regions  (41 
FR  30021,  July  21.  1976),  and  this 
amendment  provides  some  flexibility  in 
this  regard. 

Vn.  Allocation  of  Other  Increased 
Non-Proddci  Costs 

FEIA  also  requested  comments  on 
whether  some  or  all  increased  non-prod- 
uct costs  should  be  permitted  or  required 
to  be  allocated  directly  to  the  specific 
product  or  product  category  with  respect 
to  which  they  are  incurred.  Since  gaso- 
line is  the  only  major  product  remain- 
ing subject  to  regulation,  FEA  issued  a 
notice  of  proposed  rulemaking  which 
considers  that  issue  separately  for  gaso- 
line. (41  PR  54774.  December  15.  1976) . 

I  Emergency  Petroleum  AUocation  Act  of  1073, 
Pub.  L.  9a-169,  M  amended.  Pub.  L.  B3-51I, 
Pub.  L.  94-00.  Pub.  L.  94-133.  Pub.  L.  94-163. 
and  Pub.  L.  94-386;  Federal  Energy  Admin- 
istration   Act    at    1074,    Pub.    L.    03-275.    aa 
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amended,  Pub.  L.  94-385;  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended, 
Pub.  L.  94-385;  E.O.  11790.  39  PR  23185.) 

In  consideration  of  the  foregoing,  Part 
212  of  Chapter  U,  Title  10  of  the  Code 
of  Federal  Regulations  are  amended  as 
set  forth  below,  effective  January  1,  1977. 

Issued  In  Washington,  D.C.,  January 
19, 1977. 

David  G.  Wilson. 
Acting  General  Coutisel, 
Federal  Energy  Administration. 

1.  Section  212.83(c)  (2)  is  amended  by 
revising  the  formula  for  "A  '"  in  para- 
graph (c)  (2)  (ill)  (C)  and  the  "N"  factor 
in  fc)  (2)  (ill)  (E)  to  read  as  follows: 

§  212.83       Prioo  rule. 

•  •  •  *  * 

(c)  Allocation  of  increased  costs.  *  *  • 
(2)   Formulae.  •   •   • 
(Hi)  Definitions.  •  •  ♦ 
(C)   The  "A"  factor. 

•  •  •  •  • 

(I)  Until  March  1, 1977  but  not  thereafter: 

and 

(II)  Beginning  not  later  than  March  1, 
1977  or,  at  the  option  of  each  refiner,  begin- 
ning as  of  any  month  prior  thereto  but  not 
before  June  1,  1976: 

^•-^■(g-SO(f;) 

•  •  •  •  • 
(E)    The  "N-  factor. 

Ni=Ni'  +  Ni'4-Ni' 

"Ni"  is.  for  1=1,  1=2,  1=3,  and  1  =  4,  the 
Increased  nonproduct  costs  attributable  to 
the  specific  covered  product  or  products  of 
the  type  "1"  Incurred  on  or  after  January  1, 
107(1  and  prior  to  or  during  the  period  "s" 
and  not  recovered  in  sales  of  that  product 
through  the  period  "t"  and  the  increased 
non-product  costs  attributable  to  the  specific 
covered  product  or  products  of  the' type  "I" 
incurred  on  or  after  January  1.  1976  In  the 
period  "t." 

(1)   Until  March  1, 1977  but  not  thereafter: 


iV.'  =  B'  (Ti")+^-' 


and 

(U)  Beginning  not  later  than  March  1, 
1977  or.  at  the  optfon  of  each  refiner,  be- 
ginning as  of  any  month  prior  thereto  but 
not  before  June  1.  1976: 


I 


S\'  =  E> 


&) 


+A".' 


"Ki'"  Is  the  total  Increased  non -product 
coetB    attributable    to    the    specific    covered 
product  or  products  of  the  type  "i"  Incurred 
In  the  period  "t." 
Where: 

E'=ithe  total  Increased  non-product  costs 
(excluding  marketing  cost  Increase,  which 
Is  Included  In  "P«'")  Incurred  during  the 
period  "t";  provided  that  such  costs  are  In- 
cluded only  to  the  extent  that  such  costs 
afie  attributable  to  refining  operations  dur- 
ing the  period  "t"  under  the  generally 
accepted  accounting  procedures  histori- 
cally and  consistently  applied  by  the  firm 
concerned,  and  are  not  included  In  com- 
puting M&y  16,  1973  prices  or  in  computing 
Increased  product  costs.  Costs  paid  or  In- 
curred periodically  but  less  frequently  than 
monthly  must  be  charged  as  incurred  over 


the  entire  period  to  which  they  appl;.  in 
computing  non-product  costs  for  May  1373 
and  must  be  charged  according  to  the  gen- 
erally accepted  accounting  practice*  nii- 
torically  and  consistently  applied  by  ihe 
firm  concerned  in  computing  month  oi 
measurenaent  increased  costs.  Costs  paid 
or  incurred  each  month  but  in  significantly 
different  amounts  Independent  of  outpiii 
variations  mu.st  be  charged  over  the  entire 
period  to  which  they  apply  in  computj  !j 
non-product  costs  for  May  1973  and  mu-^- 
be  charged  according  to  the  generally  ac- 
cepted accounting  practices  historically 
and  consistently  applied  by  the  firm  con- 
cerned In  computing  month  of  mea.siire- 
ment  costs.  Except  for  costs  which  are  de- 
termined by  FEA  to  typically  occur  at  in- 
tervals of  greater  than  one  year,  the  cost-* 
treated  as  Incurred  during  a  firm's  fiscal 
year  shall  not  exceed  the  amounts  of  such 
costs  actually  paid  or  incurred  during  that 
fiscal  year. 

Vi°=The  total  volume  of  a  specific  covered 
product  or  products  of  the  type  "1"  (other 
than  propane,  which  shall  be  included  to 
the  extent  that  it  was  refined  by  the  re- 
finer from  crude  oil)  estimated  to  be  sold 
In  the  period  "u." 

V^The  total  volume  of  all  covered  products 
(other  than  propane,  which  shall  be  in- 
cluded to  the  extent  that  it  was  refined  by 
the  refiner  from  crude  oil)  and  all  prod- 
ucts refined  from  crude  oU  other  than  cov- 
ered products  estimated  to  be  sold  in  the 
period  "u." 

Ri'  =  The  total  volume  of  a  specific  product 
of  the  type  "1"  refined  by  the  refiner  froii; 
crude  oil  In  thp  period  "t." 

R*=The  total  volume  of  all  products  refii.ert 
by  the  refiner  from  crude  oil  In  the  period 
"t." 

As  of  January  1, 1977  refiners  shall  compiuo 
"E'"  (for  costs  incurred  during  January  1977 
and  thereafter  and  used  In  calculating  maxi- 
mum allowable  prices  during  February  1977 
and  thereafter)  by  adding  the  amounts  cal- 
culated by  applying  the  following  formula 
separately  to  §  212.83(c)  (2)  (ill)  (E)  para- 
graphs (I)  through  (X)  below. 


E'=R' 


\ft'       R') 


En'  Is  the  total  Increased  non-product  cosis 
(excluding  marketing  cost  Increase,  whlcli  is 
Included  In  "Pi'")  of  the  type  "n"  Incurred 
during  the  period  "t";  provided  that  such 
costs  are  Included  only  to  the  extent  tha' 
such  costs  are  attributable  to  refining  oper- 
ations during  the  period  "t"  under  the  gen- 
erally accepted  accounting  practices  histori- 
cally and  consistently  applied  by  the  firm 
concerned  or  as  otherwise  provided  in  this 
§  212.83(c)  (2)  (ill)  (E)  and  are  not  included 
in  computing  May  15,  1973  prices  or  hi  com- 
puting increa.sed  product  costs. 
Where: 

"n"  references  the  particular  types  of  in- 
creased non-product  costs,  and  for  pur- 
poses of  paragraphs  (I)  through  (X)  is  re- 
spectively refinery  fuel,  labor,  additive, 
utility.  Interest,  container,  tax.  mainte- 
nance, depreciation,  and  overhead  cost  in- 
crease. 

R'=The  total  volume  of  all  products  refined 
by  the  refiner  from  crude  oil  In  the  period 
"t." 

R..=-The  total  volume  of  all  products  refined 
by  the  refiner  from  crude  oil  In  the  period 
••o." 

C«'=The  total  dollar  amount  of  the  particular 
Increased  non-product  cost  of  the  type  "n" 
Incurred  in  the  period  "t." 

CB*=The  total  dollar  amount  of  the  partic- 
ular Increased  non-product  cost  of  the  type 
"n"  Incurred  In  the  period  "o." 
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(I)  Refinery  fuel  cost  increase.  As  of  Janu- 
ary 1,  1977  (for  costs  Incurred  durmg  Janu- 
ary 1977  and  thereafter  and  used  in  calculat- 
ing maximum  allowable  prices  during 
February  1977  and  thereafter)  each  refiner 
shall  elect  to  compute  the  refinery  fuel  cost 
Increase  according  to  paragraph  (I)  (aa) 
below  and  depreciation  cost  Increase  accord- 
ing to  paragraph  (IX)  (aa)  below  or  to  com- 
pute refinery  fuel  cost  increase  according  to 
paragraph  (I)(bb)  below  and  depreciation 
cost  Increase  according  to  paragraph  (IX) 
(bb)  below.  Provided,  That  once  such  elec- 
tion of  a  computation  method  is  made,  such 
method  shall  continue  to  be  used. 

(aa)  Refinery  fuel  cost  increase  for  refiners 
that  elect  to  include  In  the  computation  of 
total  Increased  non-product  costs  the  depre- 
ciation costs  associated  with  ca^pital  invest- 
m.ent8  which  effect  fuel  conservation  is  com- 
puted by  applying  the  formula  for  "En'" 
above.  For  purposes  of  this  computation  "C" 
refers  to  the  dollar  amount  of  costs  incurred 
for  refinery  fuel. 

(bb)  Refinery  fuel  cost  Increase  for  refiners 
that  elect  to  exclude  from  the  computation  of 
total  increased  non -product  costs  the  depre- 
ciation costs  associated  with  capital  Invest- 
ments which  effect  fuel  conservation  Is  the 
base  refinery  fu^  usage  multiplied  by  the 
throughput  for  the  month  of  measurement, 
and  multiplied  by  the  amount  which  repre- 
sents the  difference  between  the  average  re- 
finery fuel  cost  rate  In  the  month  Of  meas- 
lurement  and  the  average  refinery  fuel  cost 
rate  in  the  month  of  May  1973,  where : 

"Average  refinery  fuel  cost  rate"  means  the 
weighted  average  cost  of  reflnl^y  fuel  per 
umt  of  energy  (e.g.,  dollars  per  million  Brit- 
ish Thermal  Units  (Btu) ) .  If  the  calcula- 
tion of  refinery  fuel  costs  is  not  feasible  in 
energy  units,  a  refiner  may  substitute  a 
method  that  is  more  reasonably  consistent 
with  the  data 'available.  In  such  case,  how- 
ever, the  refiner  must  prepare  a  schedule 
justifying  the  alternative  method  of  calcula- 
tion and  explaining  why  the  results  represent 
the  average  refinery  fuel  cost  rate; 

"Base  refinery  fuel  usage""  means  the 
amount  of  refinery  fuel.  In  units  of  energy 
(e.g.,  million  Btu's)  used  per  barrel  of  re- 
finery throughput  during  the  month  of  May 
1973.  If  the  calculation  of  refinery  fuel  costs 
Is  not  feasible  in  energy  imlts,  the  refiner 
may  substitute  a  method  that  is  more  rea- 
sonably consistent  with  the  data  available. 
In  such  cases,  however,  the  refiner  must  pre- 
pare a  schedule  Justifying  the  alternative 
method  of  calculation  and  explaining  why 
the  results  represent  the  base  refinery  fuel 
usage:  and 

"Throughput" -means  the  volume  of  crude 
oil.  unfinished  oils,  and  natural  gas  liquids 
refined  during  the  time  period  specified. 

Refiners  shall  maintain  records  of  the 
volume  and  cost  of  covered  products  pur- 
chased or  landed  that  are  consumed  as  re- 
finery fuel. 

(11)  Labor  cost  increase.  Labor  cost  in- 
crease is  computed  by  applying  the  formula 
for  "En'"  above.  For  purposes  of  this  compu- 
tation "C"  refers  to  the  total  dollar  amount 
of  direct  and  indirect  remuneration  or  In- 
ducement for  personal  services  which  are 
reasonably  subject  to  valuation  for  those  per- 
sonnel employed  at  the  refinery  or  those 
personnel  directly  Involved  in  refinery  oper- 
ations, including  that  portion  of  the  costs  of 
any  contract  between  a  refiner  and  an  out- 
side entity  attributable  to  personnel  other 
than  employees  that  perform  such  services. 
No  amount  included  In  maintenance  cost  in- 
crease may  be  Included  in  labor  cost  Increase. 
The  calculation  must  be  based  on  the  histor- 
ical accounting  practices  employed  by  the 
refiner  and  must  be  substantiated  by  a  sup- 
porting document  which  suifimarizes  the 
personnel  considered  in  the  calculation  and 
the  date  of  any  remuneration  increases. 


I  HI  I  Additive  cost  increase.  Additive  cost 
increase  is  computed  by  applying  the  formu- 
la for  "E:.'"  above.  For  purposes  of  this  com- 
putation 'C'  refers  to  the  total  dollar 
amount  of  costs  Incurred  for  materials  and 
compounds,  including  catalyst  and  process 
chemicals  which  were  not  covered  products 
as  of  May  31,  1976  and  which  are  added  to  or 
bonded  with  crude  oil  or  covered  products 
during  the  refining  process. 

(IV)  Utility  cost  increase  UtUlty  cost  In- 
crease is  computed  by  applying  the  formula 
for  "En""  at>ove.  For  purposes  of  this  compu- 
tation "C"  refers  to  the  dollar  amount  of 
costs  Incurred  'or  utilities. 

(V)  Interest  cost  increase.  Interest  cost  in- 
crease is  computed  by  applying  the  formula 
for  'En'"  above.  For  purposes  of  this  compu- 
tation "C"  refers  to  the  dollar  amount  of 
costs  incurred  for  interest. 

(VI)  Container  cost  increase.  Container 
cost  increase  is  computed  by  applying  the 
formula  for  "E,,'"  above.  For  purposes  of  this 
computation  "C"  refers  to  the  dollar  amount 
of  costs  incurred  for  containers,  such  as  bar- 
rels, drums,  tubes,  cans.  Jars,  or  bottles,  used 
by  the  refiner  for  ^ring  or  ptackaglng  pnxl- 
ucts  which  «were  covered  products  as  of  May 
31.  1976. 

(VII)  Federal,  state,  and  local  tax  cost 
increase,  (aa)  Federal,  state  and  local  tax 
cost  Increase  is  computed  by  applying  the 
formula  for  "En'"  above.  For  purposes  of  this 
computation  "C"  refers  to  the  dollar  amount 
of  federal,  state,  and  local  property,  excise, 
franchise  and  other  similar  taxes  Incurred. 
Federal,  state,  and  local  Income  taxes  are  not 
includable  in  this  amount. 

(bb)  The  tax  cost  increase  ("E.'")  for 
taxes  that  are  paid  or  incurred  at  greater 
than  monthly  Intervals  shall  be  computed  as 
follows: 

(AA)  Taxes  that  are  paid  or  incurred  at 
greater  than  monthly  intervals  and  are 
treated,  pursuant  to  generally  accepted  ac- 
counting oractlces  historically  and  consist- 
ently ap^ied  by  the  firm  concerned,  on  an 
accrual  basis  and  are  prorated  shall  be  ac- 
crued and  prorated  for  purposes  of  calculat- 
ing per  umt  non-product  costs  for  the  month 
of  May  1973  ("Cn-'R"")  and  the  month  of 
measurement  ("Cn',R'"). 

(BB)  Taxes  that  are  paid  or  Incurred  at 
greater  than  monthly  Intervals  and  are  not 
treated  on  an  accrual  basis  and  prorated  over 
an  appropriate  period  shall  be  computed  for 
purposes  of  calculating  per  unit  non-product 
costs  for  the  month  of  May  1973  ("Cn'/Ro") 
by  adding  all  such  taxes  paid  or  incurred 
during  the  firm's  fiscal  year  which  uicludes 
May  1973  and  dividing  by  the  firm's  output 
during  that  period.  Taxes  that  are  paid  or 
Incurred  at  greater  than  monthly  intervals 
and  are  not  treated  on  an  accrual  basis  and 
prorated  over  an  appropriate  period  shall  be 
computed  for  purposes  of  calculating  per 
unit  non-product  costs  for  the  month  of 
measurement  C'Cn'  R'")  according  to  the 
generally  accepted  accounting  practices  his- 
torically and  consistently  applied  by  the  firm 
concerned. 

(cc)  The  Commonwealth  of  Puerto  Rico 
supplemental  (2  tax  shall  be  treated  as  a 
cost  of  crude  oU  or  petroleum  products 
under  §S  212.82  and  21283  from  December 
21.  1975  through  December  31,  1976. 

(VIII)  Maintenance  cost  increase.  Main- 
tenance cost  increase  is  computed  by  apply- 
ing the  formula  for  "En'"  above.  For  purposes 
of  this  computation  "C"  is  the  dollar  amount 
of  operating  cost  attributable  to  refinery 
maintenance  operations.  Maintenance  cost 
increase  includes  the  cost  of  contract  main- 
tenance The  maintenance  cost  increase  for 
maintenance  expenses  that  are  paid  or  in- 
curred at  greater  than  monthly  Intervals 
shall  be  computed  as  follows: 

I  aa  I  Maintenance  expenses  t^at  are  paid 
or  incurred  at  greater  than  monthly  inter- 


vals and  are  treated,  pursuant  to  generally 
accepted  accounting  practices  historically 
and  consistently  appUed  by  the  firm  con- 
cerned, on  an  accrual  basis  and  are  prorated 
over  an  appropriate  period  shall  be  accrued 
and  prorated  for  purposes  of  calculating  p>er 
unit  non-product  costs  for  the  month  of  May 
1973  C'C^'  "R"")  and  the  month  of  meas- 
urement ("Cn'/R'"). 

(bb)  Maintenance  expenses  that  are  paid 
or  Incurred  at  greater  than  monthly  Intervals 
and  are  not  treated  on  an  accrual  basis  and 
prorated  over  an  appropriate  period  shall  be 
computed  for  purposes  of  calculating  per 
proprlate  period,  as  permitted  or  required  In 
unit  non-product  costs  for  the  month  of  May 
1973  ("Ci."  R°")  by  adding  all  maintenance 
expenses  paid  or  incurred  during  the  ap- 
propriate period,  as  permitted  or  required  In 
writing  by  the  director  of  compliance  for  the 
FEA  region  In  which  each  firm  Is  located, 
and  dividing  by  output  during  that  period. 
Maintenance  expenses  that  are  paid  or  in- 
cured  at  greater  than  monthly  Intervals  and 
are  not  treated  on  an  accrual  basis  and  pro- 
rated over  an  appropriate  period  shall  be 
computed  for  purposes  of  calculating  per 
unit  non-product  costs  for  the  month  of 
measurement  ("Cn'/R'")  according  to  the 
generally  accepted  accounting  practices  his- 
torically and  consistently  applied  by  the  firm 
concerned 

(IX)  Depreciation  cost  increase,  (aa)  De- 
preciation cost  increase  is  computed  by  ap- 
plying the  formula  for  "E»'"  above.  For  pur- 
poses of  this  computation  "C"  Is  the  cost 
attributable  to  the  depreciation  of  refinery 
and  storage  capacity  and  equipment  In- 
stalled: provided  that  such  costs  are  com- 
puted according  to  the  generally  accepted 
accounting  practices  historically  and  con- 
sistently applied  by  the  firm  concerned  and 
are  Included  only  to  the  extent  that  s\ich 
costs  are  not  otherwise  covered  by  this  sec- 
tion If  Form  10-K  is  filed  with  the  Securi- 
ties and  Exchange  Commission  or  an  analo- 
gous report  Is  filed  «i:lh  a  state  regulatory 
agency,  the  amount  computed  for  deprecia- 
tion cost  Increase  must  be  consistent  with 
the  figures  used  In  preparing  Form  10-K  or 
such  analogous  report.  Accounting  proce- 
dures used  to  compute  depreciation  cost  In- 
crease by  refiners  which  do  not  file  such 
forfn  or  report,  or  on  whose  behalf  such  form 
or  report  is  not  filed,  must  be  calculated  ac- 
cording to  generally  accepted  accounting 
practices  historically  and  consistently  applied 
by  the  firm  concerned  for  certified  annual 
financial  reports  prepared  by  an  Independent 
accounting  firm.  No  capital  Investments  may 
be  Included  in  non-product  costs  as  ex- 
peases;  all  such  Investments  must  be  capi- 
talized and  depreciated  and  included  In  the 
computation  of  "E,i"  for  depreciation  cost 
Increase. 

( bb)  Refiners  that  elect  to  compute  the  re- 
finery fuel  cost  Increase  according  to  para- 
graph (I)  (bb)  above  shall  compute  deprecia- 
tion cost  Increase  according  to  paragraph 
(IX)  (aa)  above  but  must  exclude  from  "C«'" 
the  depreciation  cost«  associated  with  capital 
Investments  which  effect  fuel  conservation. 

(X)  ■■  Overhead  cost  increase.  Overhead 
cost  Increase  Is  computed  by  applying  the 
formula  for  'En' "  above.  For  purposes  of  this 
computation  "C"  Is  the  dollar  amount  of 
costs  of  insurance,  outside  legal  and  account- 
ing fees,  and  inter-refinery  transportation 
costs  directly  attributable  to  refinery  opera- 
tions, provided  that  such  cost-s  are  computed 
according  to  the  generally  accepted  account- 
ing practices  and  historically  and  consistent- 
ly applied  by  the  firm  for  certified  annual 
reports. 

•  •  »  •  • 
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PART  212 — MANDATORY  PETROLEUM 
PRICE   REGULATIONS 

Pricing  of  Leaded  and  Unleaded  Gasoline 
by  Refiners 

I.  Introduction 

On  December  13,  1976.  the  Federal 
Energy  Administration  <"F^A")  issued 
a  notice  of  proposed  rulemaking  and 
rublic  hearing  i41  FR  54774,  Decem- 
lerlS.  1976>  in  which  the  FEA  proposed 
tD  amend  the  price  regulations  tlO  CFR 
Part  212,  Subparts  E  and  H»  regarding 
the  pricing  by  refiners  of  leaded  and  un- 
leaded gasoline.  Twenty-three  written 
comments  were  received  in  response  to 
the  notice  of  proposed  rulemaking,  and 
oral  presentations  were  made  by  ten  per- 
jons  at  the  public  hearmg  held  on  Janu- 
ary 5.  1977.  All  of  these  comments  and 
presentations  were  considered  by  the 
FEA,  as  well  as  other  information  avail- 
able to  the  FEA.  in  arriving  at  the 
iimendments  adopted  today,  which  be- 
tcme  effective  February  1,  1977. 

Certain  of  the  amendments  which  were 
proposed  on  the  pricing  of  gasohne  are 
being  adopted  and  others  are  not.  Those 
which  are  adopted  are  largely  unchanged 
from  the  proposed  amendments.  The 
formula  for  calculating  increased  costs 
for  gasohne.  No.  2  oils  and  aviation  jet 
i  ael  is  being  amended  so  it  will  conform 
to  that  used  for  general  refinery  prod- 
ucts and  will  resuK  in  a  total  dollar 
amount  of  increased  costs  permitted  to 
be  recovered  through  sales  of  each  prod- 
i;ct.  The  amendment  to  permit  the  total 
amount  of  increased  costs  attributable 
to  gasoline  to  be  allocated  without  re- 
flriction  among  types  and  grades  of 
gasoline  is  also  adopted. 

The  proposal  with  respect  to  a  sep- 
arate calculation  of  increased  costs  of 
purchased  product  for  each  type  and 
prade  6f  gasoline  is  not  being  adopted 
and  action  on  the  proposed  amendment 
with  respect  to  increased  non-product 
costs  attributable  to  unleaded  gasoline  is 
deferred. 

Although  the  FEA  continues  to  believe 
that  the  exemption  of  motor  gasoline 
'rom  the  Mandatory  Petroleum  Alloca- 
t  lon  and  Price  Regulations  represents  the 
best  solution  to  the  problems  in  this 
area,  these  amendments  should  provide 
creater  flexibilny  in  the  pricing  of  gaso- 
line should  an  exemption  not  become 
effective.  If  an  exemption  does  become 
effective,  the  amendments  will  form  part 
of  the  stand-by  regtilatory  framework. 

n.  CAictn^TioN  OF  Puces  for  Gasoline 

Application  of  the  current  pricing  for- 
mula for  NCL  2  oils,  gasoline  and  aviation 
jet  fuel,  fouhd  in  5  212.83<c)(2)  <i^  re- 
.KUlts  in  a  single  per  unit  increment  which 
may  be  applied  in  determining  maximum 
allowable  prices,  rather  than  in  a  total 
dollar  amount  of  increased  costs  which 
may  be  recovered  through  sales  of  the 
product,  or  product  category,  as  is  the 
case  under  the  formula  for  general  re- 
finery products.  One  reason  that  tl.' 
ciurent  formula  for  No.  2  oils,  gasoline, 
and  aviation  jet  fuel  was  originally  writ- 
ten in  this  mannec  <  for  No.  2  oils  and 
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gasoline)  was  that,  with  the  rule  which 
then  limited  price  increases  for  those 
products  to  one  per  month,  a  single  ap- 
plication of  the  formula  yielded  the  max- 
imum lawful  price  for  the  product  con- 
cerned for  each  month.  Because  that 
rule  has  since  been  deleted,  the'  per  unit 
increment  formula  is  no  longer  appro- 
priate on  that  basis. 

A  second  reason  for  requiring  a  single 
per  unit  calculation  of  increased  costs 
was  that  the  products  to  which  this  for- 
mula applied  each  represented  a  single 
product  to  which  the  same  per  unit  in- 
crement of  increased  costs  was  to  be  ap- 
plied, rather  than  a  group  of  products 
among  which  a  total  amount  of  increased 
costs  could  be  freely  allocated.  With  to- 
day's amendment  to  S  212.83(c)  (1)  (i) 
iB),  discussed  more  fully  below,  which 
permits  unrestricted  allocation  of  in- 
creased costs  among  types  and  grades  of 
gasoline,  the  category  gasoline  becomes 
analogous  to  the  category  of  general 
refinery  products,  and  increased  costs 
for  gasolme  therefore  should  be  calcu- 
lated accordingly,  as  a  total  dollar 
amount. 

The  FEA  therefore  amends  the  pricing 
formula  for  No.  2  oils,  aviation  jet  fuel, 
and  gasolme  found  in  8  212.83(c)  (2)  (it 
to  conform  to  the  formula  for  general 
refinery  products  found  in  <i  212.83 <rt 
<2Hii>.  This  means  that  each  covered 
product  or  group  of  covered  products  will 
be  priced  according  to  the  same  formula. 
A  separate  calculation  will  continue  to 
be  made  for  each  product  or  group  of 
products.  Although  increased  costs  will 
now  be  calculated  according  to  the  same 
formula  for  all  products,  the  two  sepa- 
rate sections  («§  212.83(c)  (2)  (i)  and 
212.83(c)  (2)  (ii))  will  be  retained  in 
order  to  avoid  the  need  to  redesignate 
existing  cross-references  in  other  sec- 
tions of  the  regulations. 

As  noted  above,  the  rule  providing  for 
equal  application  of  increased  costs  as 
apphed  to  the  pricing  of  various  types 
and  grades  of  gasoline  is  also  amended 
to  permit  a  refiner  to  designate  specific 
product  categories  within  gasoline  which 
reflect  different  types  (unleaded  gasoline 
as  opposed  to  leaded  gasoline)  and 
grades  (gasoline  with  different  octane 
numbers)  and  to  apportion  increased 
costs  among  these  categories  of  gasohne 
as  it  deems  appropriate.  This  amend- 
ment will  permit  greater  flexibility  in 
gasoline  pricing  and  should  permit  a 
restructing  of  gasoline  pricing  which  is 
mdre  consistent  with  today's  market. 
The  general  provisions  of  the  equal  ap- 
plication rule  in  «  212.83(h)  will  continue 
to  apply  to  each  specific  category  of 
gasoline. 

In  this  rulemaking  proceeding,  it  was 
also  proposed  to  amend  S  212.83(c)  (2) 
(iij)  (D)  to  permit  a  separate  calculation 
of  increased  costs  for  each  type  and 
grade  of  gasoline  purchased  by  refiners. 
The  purpose  of  this  proposal  was  to  more 
accurately  reflect  levels  of  increased 
costs  where  a  shift  in  the  product  mix 
being  purchased,  from  the  mix  that  was 
being  purchased  in  May  1973,  might 
otherwise   result    in    distortions.    Com- 


ments received  in  the  rulemaking  pro- 
ceeding, however,  have  led  FEA  to  con- 
clude that  distortions  resulting  from  use 
of  the  present  formula  are  minimal,  if 
any.  and  that  adoption  of  the  proposed 
amendment  would  have  resulted  in  un- 
warranted additional  ccanplexity. 

m.  Pricing  of  Unixaded  Gasoline 

FEA  also  proposed  two  amendments 
which,  taken  together,  would  have  re- 
placed the  current  rule  for  the  pricing 
of  unleaded  gasoline.  The  revised  interim 
price  rule  now  in  effect  provides,  for 
refiners  which  did  not  sell  unleaded 
gasoline  on  May  15,  1973  or  within  the 
30-day  period  preceding  that  date,  that 
for  purposes  of  determining  maximum 
allowable  prices  of  imleaded  gasoline, 
the  weighted  average  price  at  which  un- 
leaded gasoline  was  sold  to  the  cla^s  of 
purchaser  concerned  on  May  15.  1973  is 
deemed  to  be  not  in  excess  of  the 
weighted  average  price  at  which  leaded 
gasoline  of  the  same  or  nearest  octane 
number  had  been  sold  to  the  same  class 
of  purchaser,  plus  one  cent  per  gallon. 

The  FEA  proposed  to  amend  the  refiner 
price  regulations  to  fix  the  May  15,  1973 
"imputed  price"  for  unleaded  gasoline 
at  the  weighted  average  price  to  the  class 
of  purchaser  concerned  of  leaded  gaso- 
line of  the  same  or  nearest  octane  num- 
ber. In  ac^tion.  it  was  proposed  to  per- 
mit all  of  the  increased  non-product  costs 
specifically  attributable  to  the  refining 
of  unleaded  gasoline  to  be  allocated  di- 
rectly to  ga.'^oline  prices.  This,  in  con- 
junction with  the  proposal  to  permit  free 
allocation  of  increased  costs  attributable 
to  gasoline  among  types  and  grades  of 
gasoline,  would  have  permitted  the  price 
of  unleaded  gasoline  to  more  accurately 
refiect  the  additional  costs  of  refining 
unleaded  gasoline. 

Both  the  written  comments  and  the 
oral  presentations  objected  to  the  re- 
moval of  the  one  cent  per  gallon  incre- 
ment in  the  imputed  May  15,  1973  price 
for  unleaded  gasoline.  "Hie  basis  for  the 
objection  was  that  the  proposal  would 
reduce  the  historic  profitalHlity  of  gaso- 
line, more  particularly  so  in  light  of  the 
continuing  shift  from  premium  gasoline, 
with  its  historically  higher  profit  margin. 
The  comments  also  brought  out  the  fact 
that  on  May  15,  1973,  some  refiners  were 
srl'in?  unleaded  gasoline  at  prices  equal 
to  or  less  than  the  price  of  leaded  regular 
gasoline  because  of  pricing  decisions  in- 
volving test  marketing  considerations 
rather  than  cost  data,  while  most  refiners 
who  were  seUing  tmleaded  gasoline  on 
May  15,  1973.  were  selling  it  at  a  pWce 
in  excess  of  the  price  of  leaded  gasoline 
of  the  same  or  nearest  octane  number 
plus  one  cent. 

There  was  widespread  support  for  the 
croposal  to  permit  the  allocation  to  gaso- 
line of  increased  non-product  costs  at- 
tributable to  unleaded  gasoline.  Specific 
comments  were  also  requested  on 
whether  increased  non-product  costs  at- 
tributable to  all  types  and  grades  of 
gasoline  should  be  permitted  to  be  allo- 
cated to  gasoline,  and  there  was  also 
substantial  support  for  this  alternative. 
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However,  opinion  varied  wlddy  on  the 
best  mechanism  for  achieving  this  goal. 
Additionally,  many  of  the  comments  sug- 
gested extending  the  reallocation  of  in- 
creased costs  to  gasoline  to  include 
reallocation  of  increased  product  costs; 
i.e..  to  Increase  the  proportion  of  in- 
creased costs  permitted  to  be  allocated  to 
gasoline. 

Because  of  the  importance  and  com- 
plexity of  the  issues  raised,  the  FEA  has 
determined  not  to  adopt  the  proposed 
amendment,  but  instead  to  consider  mak- 
ing it  the  subject  of  a  furthw  rulemaking 
in  order  that  all  of  the  issues  concerning 
the  allocation  of  increased  costs  to  gaso- 
line may  be  addressed  directly. 

Therefore,  the  imputed  May  15.  1973 
price  for  imleaded, gasoline  will  remain 
at  no  more  than  one  cent  per  gallon  over 
the  May  15,  1973  price  of  leaded  gasoline 
of  the  same  or  nearest  octane  number, 
as  that  amount  was  initially  chosen  as 
an  estimate  of  the  additional  costs  as- 
sociated with  refining  unleaded  gasoline. 
However,  that  regulation  is  being  modi- 
fied to  provide  refiners  the  option  of 
using  this  imputed  May  15,  1973  price 
or  their  actual  weighted  average  May  15, 
1973  price  to  the  class  of  purchaser  con- 
cerned, in  the  interest  of  greater  uni- 
formity in  the  pricing  of  unleaded  gsiso- 
line.  and  to  remove  the  anomalies  which 
have  resulted  for  refiners  that  were  test 
marketing  unleaded  gasoline  in  May 
1973. 

(Emergency  Petroleum  Allocation  Act  of 
1973.  Pub.  L.  93-159.  as  amended.  Pub.  L. 
93-511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 
94-163.  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
ai  amended.  Pub  L.  94-386;  Energy  Policy 
and  Conservation  Act,  Pub.  L.  94-63,  as 
amended.  Pub.  L.  94-386;  E.O.  11790,  39  FB 
23185). 

ti\  consideration  of  the  foregoing.  Part 
212  'of  Chapter  n  of  Title  10  Code  of 
Federal  Regulations  is  amended  as 
follows,  effective  February  1,  1977. 

Issued  in  Washington,  D.C.,  January 
19.  1977. 

David  G.  Wilson, 
Acting  General  Counsel. 
Federal  Energy  Administration. 

I.  Section  212.83(c)  (1)  (i)  is  renum- 
bered §  212.83(c)  (l)(i)  (A)  and  a  new 
8  212.83(c)(1)  (i)(B)  is  added,  para- 
graph (c)  (2)  (i)  is  amended,  and  (O  (2) 
(iii>  (B)  is  amended  as  follows: 


§212.83      Prirerule. 

•  *  •  »  • 

(O  Allocation  of  iTicreased  costs.  •  •  • 

( 1 )  Allocation  of  increased  costs  in- 
curred in  the  period  "t"-(i)  No.  2  oils, 
ai'iation  jet  fuel  and  gasoline.  *  *  * 

(i)  •  ■•  • 

(B)  Notwithstanding  any  other  pro- 
vision of  this  Subpart,  for  purposes  of 
this  section,  a  refiner,  upon  notice  to  and 
unless  and  until  disapproved  by  the  FEA. 
may  designate  as  categories  within  the 
product  gasoline  different  types  (un- 
leaded gasoline  as  differentiated  from 
leaded  gasoline)  and  grades  (differenti- 
ated by  octane  number),  if  the  cate- 
gories so  designated  by  the  refiner  repre- 


sent discrete  gasoline  types  and  grades 
that  have  been  consistently  and  histori- 
cally differentiated  by  that  refiner.  In 
apportioning  the  total  amount  of  in- 
creased costs  allocable  to  gasoline  among 
categories  of  gasoline,  a  refiner  may  ap- 
portion amounts  of  increased  costs  to  a 
particular  category*  of  gasoline  in  what- 
ever amounts  it  deems  appropriate.  The 
notice  required  by  this  paragraph  shall 
be  sent  to  the  Deputj-  Assistant  Admin- 
istrator for  Compliance. 

«2)  Formulae — (i)  No.  2  oUs,  aviation 
jet  fuel,  and  gasoline.  For  No.  2  oils,  avia- 
tion jet  fuel,  and  gasoline  (i=l,  i=2.  and 
i=3): 

d,-'  =  A,-KB,-rN,-0,'±H,'' 
<  *  •  «  • 

(iii)   Definitions  •   •   • 
(B)   The  "D'  factors. 

d|''=The  total  dollar  amount  a  refiner  may 
apportion  in  the  period  "u"  to  No.  2  olU 
(i»l):  aviation  jet  fuel  (1  =  2);  or  gasoline 
(1  =  3).  "Hie  formula  for  d,"  must  be  com- 
puted separately  for  1  =  1,  for  1  =  2,  and  for 
i  =  3. 

•  >  •  •  • 

2.  Section  212.112  (a)  and  (b)(1)  are 
amended  to  read  as  follows: 

S  212.112      Unleaded  gasoline. 

(a)  Scope.  This  section  prescribes  the 
method  for  calculating  the  maximum 
price  which  may  be  charged  in  sales  of 
unleaded  gasoline  by  all  refiners,  and  by 
resellers,  reseller-retailers  and  retailers 
which  did  not  sell  unleaded  gasoline  on 
May  15,  1973,  or  within  the  30-day  period 
prior  thereto. 

•  •  *  •  « 

(b)  Rule.  *   *  • 

(1)  for  purposes  of  determining  the 
weighted  average  price  at  which  un- 
leaded gasoline  was  lawfully  priced  in 
transactions  with  the  class  of  purchaser 
concerned  on  May  15,  1973  in  order  to 
calculate  the  "maximum  allowable  price" 
as  defined  in  §  212.82  a  refiner  shall  use 
either  a  price  not  in  excess  of  the 
weighted  average  price  at  which  leaded 
gasoline  of  the  same  or  nearest  octane 
number  was  lawfully  priced  by  it  in 
transactions  with  that  class  of  purchaser 
on  May  15,  1973,  computed  in  accordance 
with  the  provisions  of  §  212.83(a),  plus 
1  cent  per  gallon;  or  the  weighted  aver- 
age price  at  which  unleaded  gasoline  was 
lawfully  priced  in  transactions  with  the 
class  of  purchaser  concerned  on  May  15, 
(1973,  computed  in  accordance  with  the 
provisions  of  S  212.83(a) ;  and 

(FR  Doc.77-2431  Filed  1-21-77;11 :47  am] 


PART  211— MANDATORY  PETROLEUM 
ALLOCATION   REGULATIONS 

Emergency  Amendment  of  Refinery  Yield 
Control  Program 

The  Federal  Energy  Administration 
("FEA")  hereby  adopts  on  an  emergency 
basis  an  amendment,  effective  immedi- 
atelv.  to  ?  211.71  of  the  Mandatory  Pe- 
troleum AllocatiCMi  Regulations  (10  CFR 
Part  211).  The  purpose  of  this  amend- 
ment is  to  provide  FEA  the  regulatory 
authority  to  require  refiners  that  refine 
and   supply   kerosene-base  jet  fuel  to 


areas  of  the  country  either  experiencing 
or  having  the  potential  to  experience 
shortages  of  No.  1  fuel  oil  to  adjust  their 
yield  of  kerosene-base  jet  fuel  so  as  to 
reduce  their  allocation  fraction  for  that 
product,  thereby  increasing  their  yields 
and  supplies  of  No.  1  fuel  oil.  This  au- 
thority would  be  exercised  by  FEA 
through  the  issuance  of  orders  to  specific 
refiners. 

Severely  cold  weather  conditions 
throughout  the  nation  this  winter  have 
produced  a  record  level  demand  for  mid- 
dle distillates,  particularly  No.  1  fuel  oil. 
which  is  used  primarily  for  heating  homes 
equipped  with  outdoor  fuel  storage  facil- 
ities expKjsed  to  cold  temperatures  and 
for  blending  with  No.  2  fuel  oil  ^rtien 
temperatures  are  below  25"  P.  TTie  indus- 
try's ability  to  respond  to  the  heavy  de- 
mand for  No.  1  fuel  oil.  particularly  in 
the  North  Central  region,  has  been  im- 
peded by  the  freezing  of  the  Mississippi 
and  Ohio  Rivers  and  Lake  Michigan, 
which  are  the  principal  barge  distribu- 
tion routes;  a  shortage  of  railroad  tank 
cars;  and  a  reduction  in  Canadian  ex- 
ports of  crude  oil  to  the  Northern  Tier 
states.  Stocks  of  No.  1  fuel  oil  in  the  af- 
fected region  have  been  declining  at  a 
precipitous  rate,  causing  or  having  the 
potential  to  cause  spot  shortages  in  stMne 
areas.  The  situation  appears  most  acut 
in  Minnesota,  Wisconsin.  Michigan  and 
North  Dakota,  where  temperatures  have 
been  eighteen  percent  colder  than  nor- 
mal and  thirty-three  percent  colder  than 
last  winter,  requiring  an  earlier  and  feister 
drawdown  of  inventories.  These  states  are 
potentially  threatened  with  serious  short- 
ages of  No.  1  fuel  oil  which  FEIA  believes 
could  create  severe  hardships  for  users 
of  this  product  if  the  current  colder  than 
normal  weather  continues. 

Due  to  this  situation,  the  state  energy 
offices  in  Minnesota.  Wisconsin,  Michi- 
gan and  North  Dakota  have  requested 
that  FEA  take  ew:tion  to  increase  the  sup- 
ply of  No.  1  fuel  oil  in  their  areas.  Addi- 
tionally. FEA  has  received  information 
from  most  refiners  that  supply  the  af- 
fected states  with  kerosene-base  jet  fuel, 
which  may  be  substituted  for  No.  1  fuel 
oil,  that,  if  ordered  to  reduce  their  pro- 
duction of  kerosene-base  jet  fuel,  the  re- 
sult would  be  an  immediate  Increase  in 
production  and  available  supplies  of  No. 
1  fuel  oil. 

Current  FEA  regulations  do  not  au- 
thorize  FEA   to  issue  direct  orders  to 
specified  refiners  to  increase  their  yields 
of  a  particular  product  to  alleviate  the 
type  of  supply  conditions  that  have  arisen 
this  winter  with  respect  to  No.  1  fuel  oil. 
This  emergency  amendment  Is,  there- 
fore, being  promulgated  to  provide  FTIA      y 
with  the  additional  authority  needed  to   ^ 
deal  in  the  most  effective  manner  withy 
the  serious  situation  which  presently  ex-/ 
ists.  In  particular,  this  amendment  will 
allow  FEA  to  order  a  specific  refiner  y> 
adjust  its  yield  of  kerosene-b€ise  jet  fuel 
to  a  level  that  permits  it  to  supply  that 
product  at  a  specified  allocatl(Hi  fraction, 
thereby  permitting  an  increase  in  its  cur- 
rent production  of  lifi^t  f  ud  oil. 

FEA  believes  that  civil  air  carriers  and 
other  users  of  kerosene-base  jet  fuel  will 
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not,  on  balance,  be  adversely  affected  to 
any  significant  degree  by  the  measiires 
contemplated  by  this  amendment  because 
of  their  ability  to  purchase  jet  fuel  in 
other  geographical  regions  of  the  coun- 
try not  experiencing  shortage  conditions. 
Although  minor  short-term  supply  dif- 
ficulties could  occur,  PEA  believes  that 
overall  supply  levels  for  users  of  kero- 
sene-base jet  fuel  can  be  generally  main- 
tained so  as  to  avert  most  problems,  par- 
ticularly in  light  of  the  substantially 
greater  degree  of  flexibility  as  to  supply 
sources  available  to  these  users  compared 
to  users  of  No.  1  fuel  oil.  In  light  of  these 
considerations.  FEA  believes  that  this 
action  is  required  to  provide  for  the  pro- 
tection of  the  public  health,  safety  and 
welfare,  and  to  assure  the  equitable  dis- 
tribution of  petroleum  products  among 
all  regions  and  areas  of  the  country  and 
among  aU  users. 

FEA  is  adopting  this  emergency 
amendment  pursuant  to  its  authority  to 
exercise  direct  controls  on  refinery  opera- 
tions imder  section  14  of  Emergency  Pe- 
troleum Allocation  Act  of  1973.  as 
amended  ("EPAA") ,  which  was  added  to 
th«  EPAA  by  section  457  of  the  Energy 
Policy  and  Conservation  Act  (Pub.  L. 
94-163) .  Section  14  of  the  EPAA  provides 
as  follows: 

Sec.  14.  The  President  may  by  amendment 
to  the  regulation  under  section  4(a)  of  this 
Act  or  by  order,  as  may  be  consistent  with 
the  attainment,  to  the  maximum  extent 
practicable,  of  the  objectives  specified  in 
section  4(b)(1)  of  this  Act.  require  adjust- 
ments m  the  operations  of  any  refinery  In  the 
United  States  with  respect  to  the  propor- 
tions of  residual  fuel  oil  or  any  refined  petro- 
leum product  produced  through  such  opera- 
tions If  he  determines  ?uch  adjustment*  are 
necessary  to  assure  the  production  of  resi- 
dual fuel  oil  or  any  refined  petroleum  prod- 
uct In  such  proportions  as  are  necessary  or 
appropriate  to  provide  for  the  attainment,  to 
the  maximum  extent  practicable,  the  objec- 
tives specified  In  section  4(b)  (1). 

PEA  is  also  considering  the  adx-isabil- 
ity  of  issuing  regulations  to  extend  its 
authority  to  cover  refiner>'  yield  of  No.  2 
heating  oil,  under  procedures  similar  to 
those  made  effective  today  as  to  No.  1 
heating  oil.  In  this  connection,  there- 
fore. FEA  requests  that  comments  ad- 
dress whether  further  amendments  In 
this  regard  would  be  appropriate  to  au- 
thorize FEA  to  meet  any  potential  re- 
gional shortages  of  No.  2  heating  oil  for 
this  heating  season. 

This  amendment  is  being  issued  on  an 
emergency  basis  so  that  FEA  may  re- 
spond expeditiously  to  the  critical  short- 
ages or  potential  shortages  of  No  1  fuel 
oil  in  certain  areas  of  the  nation  If  this 
amendment  were  not  adopted  until  alter 
notice  and  a  hearing,  it  could  not  te 
effective  until  after  the  coldest  portion  of 
the  heating  season,  long  after  potential 
shortages  of  No.  1  fuel  oil  could  have 
created  hardships  ^'hich  could  have  been 
prevented  or  minimized  by  an  immediate 
effective  date.  FEA  therefore  finds  that 
strict  compliance  with  the  notice  require- 
ments of  section  7<i>  (l>  (B)  of  the  Fed- 
eral Energy  Administration  Act  of  1974, 
as  amended  ("FEAA"),  Pub.  L.  93-275. 
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Pub.  L.  94-385,  could  cause  serious  harm 
auid  injury  to  the  public  health,  safety 
and  welfare,  and  the  notice  requirements 
of  that  section  are  hereby  waived. 

Section  7(c)  (1)  of  the  FEAA  provides 
that  FEA  shall,  before  promulgating  pro- 
posed regulations  affecting  the  quality 
of  the  environment,  provide  a  period  of 
not  Jess  than  five  working  days  during 
which  the  Administrator  of  the  En- 
vironmental Protection  Agency  ("EPA") 
maty  provide  written  comments  concern- 
ing the  impact  of  such  regulations  on  the 
quality  of  the  environment.  Such  com- 
ments are  required  to  be  published  con- 
currently with  or  as  part  of  the  notice 
of  proposed  rulemaking. 

Under  section  7(c)  (2)  of  the  FEAA,  the 
prior  review  required  by  section  7(c)  (1) 
may  be  waived  for  a  period  of  14  days  If 
there  is  an  emergency  situation  which 
requires  taking  acticm  at  a  date  earlier 
than  would  permit  the  EPA  the  five  day 
opportunity  for  prior  comment  required 
under  section  7(c)  (1) .  Notice  of  any  such 
waiver  must  be  given  t«  the  EPA  and  filed 
with  the  PederaJ?  Register  with  the  no- 
tice of  proposed  or  final  FEA  action  and 
must  include  an  explanation  of  the  rea- 
sons for  such  waiver  together  with  sup- 
porting data  and  factual  background 
information. 

Pursuant  to  section  7(c)  (2)  of  the 
FTEAA.  FEA  hereby  waives  the  require- 
ments of  section  7(c)(1)  of  the  FEAA 
concerning  prior  review  by  EPA  of  the 
envircHimental  impact  of  this  emergency 
rulemaking.  This  waiver  is  based  on  an 
emergency  situation  which,  as  explained 
above,  mandates  that  FEA  be  able  im- 
mediately to  act  to  divert  production  of 
kerosene-base  jet  fuel  for  use  as  No.  1 
fuel  oil  in  areas  of  the  country  experi- 
encing severe  or  potentially  severe  short- 
ages of  that  product.  A  copy  of  this 
emergency  amendment  has  been  sent 
concurrent  with  its  issuance  to  the  Ad- 
ministrator of  the  EPA  for  his  comments. 

In  accordance  with  Executive  Order 
11S21  and  OMB  Circular  A-107,  FEA  is 
cohsidering  the  infiationary  impact  of 
this  proposal. 

Because  this  amendment  is  being  is- 
sued on  an  emergency  basis^  an  oppor- 
tunity for  oral  presentation  of  views  is 
not  possible  prior  to  its  implementation. 
A  public  hearing,  however,  will  be  held 
beginning  at  9:30  a.m.,  e.s.t.,  on  Tues- 
day, February  8,  1977,  in  Room  2105, 
2000  M  Street,  NW.,  Washington,  DC, 
to  receive  comments  from  interested 
persons.  Any  person  who  has  an  interest 
in  the  subject  of  the  hearing,  or  who  is 
a  representative  of  a  group  or  class  of 
persons  which  has  an  interest  in  the 
subject  of  the  hearing,  may  make  a 
written  request  for  an  opportunity  to 
m»ke  an  oral  presentation.  Such  a  re- 
quest should  be  directed  to  Executive 
Communications.  FEA,  1200  Pennsylva- 
nia Avenue.  N\V.,  Washington.  D.C. 
20461.  and  must  be  received  before  4:30 
p.m.,  e.s.t.,  on  Thursday,  February  3, 
1977.  Such  a  request  may  be  hand  de- 
livered to  Room  3309,  Federal  Building. 
1200  Pennsylvania  Avenue,  NW.,  Wash- 
ington, D.C,  between  the  hours  of  8:00 
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a.m.  and  4:30  p.m.,  e.s.t.,  Monday 
through  Friday,  except  Federal  hi^idays. 
llie  person  making  the  request  should 
be  prepared  to  describe  the  interest  con- 
cerned; if  appropriate,  to  state  why  he 
or  she  is  a  proper  representative  of  a 
group  or  cleiss  of  persons  which  has  such 
an  interest;  and  to  give  a  concise  sum- 
mary of  the  proposed  oral  presentati<m 
and  a  phone  number  where  he  or  she 
may  be  contacted  through  Friday,  Feb- 
ruary 4,  1977.  Bach  person  selected  to  be 
heftrd  will  be  so  notified  by  FEA  before 
5:30  pjn.,  e.s.t..  Friday,  February  4, 
1977,  and  must  submit  50  copies  of  his 
or  her  statement  to  the  OfBce  of  Alloca- 
tion Regulation  Development,  FEA, 
Room  2214.  2000  M  Street.  NW.,  Wash- 
ington, DC.  20461,  before  9:00  am., 
e.s.t.,  Tuesday,  February  8,  1977. 

FEA  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures  govern- 
ing the  conduct  of  the  hearing.  Each 
presentation  may  be  limited,  based  on 
the  number  of  persons  requesting  to  be 
heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearing.  It  will  not  be  a 
judicial  or  evidentiary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons  pre- 
senting statements.  At  the  conclusion  of 
all  initial  oral  statements,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity,  if  he  or  she  so 
desires,  to  make  a  rebuttal  statement. 
The  rebuttal  statements  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made  and  will  be  subject  to  time 
limitations. 

Any  Interested  person  may  submit 
questions,  to  be  asked  of  any  person 
making  a  statement  at  the  hearing,  to 
Executive  Communications,  FEA,  before 
4:30  p.m.,  e.s.t.,  Monday,  February  7, 
1977.  Any  person  who  makes  an  oral 
statement  and  who  wishes  to  ask  a  ques- 
tion at  the  hearing  may  submit  the 
question,  in  writing,  to  the  presiding  of- 
ficer. F^A  or  the  presiding  officer,  if  the 
question  is  submitted  at  the  hearing, 
wUl  determine  whether  the  question  is 
relevant,  and  whether  time  limitations 
permit  It  to  be  presented  for  response. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  armounced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the  hear- 
ing, including  the  transcript,  will  be  re- 
tained by  FEA  and  made  available  for 
inspection  at  the  FEA  Freedom  of  In- 
formation Office.  Room  2107,  FWeral 
Building.  1200  Pennsylvania  Avenue, 
NW..  Washington.  D.C.  between  the 
.hours  of  8:00  a.m.  and  4:30  p.m.,  Mon- 
day through  Friday,  except  Federal  holi- 
days. Anyone  may  purchase  a  cwy  of 
the  transcript  from  the  reporter. 

Interested  persons  are  invited  to  sub- 
mit data,  views,  or  arguments  with  re- 
soect  to  this  emergencv  amendment  to 
Executive  Communications,  FEA,  Box 
KT,  WashingtCKi,  DC.  20461. 
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CiHnments  should  be  idmtlfled  on  the 
outside  envelope  and  on  documents  sub- 
mitted to  Executive  Communicatkxis, 
FEA,  with  the  designation  "Refinery 
Yield  of  No.  1  Fuel  Oil."  Plfteai  copies 
should  be  submitted.  All  comments  re- 
ceived by  Friday.  February  11,  1977.  and 
all  relevant  information,  will  be  con- 
sidered by  FEA. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  con- 
fidential must  be  so  Identified  and  sub- 
mitted in  writing.  In  accordance  with 
the  procedures  stated  in  10  CPR  205.9 
(f ) .  FEA  reserves  the  right  to  determine 
the  confidoitial  status  of  the  Informa- 
tion or  data  and  to  treat  it  according 
to  its  determination. 

(Emergency  f>etroleum  Allocation  Act  of 
1973,  Pub.  L.  93-158,  as  amended.  Pi*.  L. 
93-511,  Pub.  L  94-09.  Pub.  L.  94-138,  Pub.  L. 
94-163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  U  93-376, 
as  amended.  Pub.  L.  94-332  and  Pub.  L. 
94-385;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-386; 
E.O.  11790,  39  PR  23186;  K.O.  11938,  41  FB 
36641.) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  n.  TlUe  10  of  the  Code 
of  Federal  RegulaUons.  is  amended  as 
set  forth  below,  effective  immediately. 

Issued  in  Washington,  D.C,  Janu- 
ary 24.  1977. 

DAvn>  G.  Wilson, 
AcHng  General  Counsel, 
Federal  Energy  Administration. 

Section  211.71  Is  amended  by  adding 
a  new  paragraph  (e)  as  follows: 

§  211.71      Mandatory  refinery  yield  con- 
trol program. 

•  •  •  •  • 

(e)  Adjustments  in  production  levels 
of  kerosene-hose  jet  fuel  and  No.  1  fuel 
oil.  (1)  Whenever  FEA  determines  that 
No.  1  fuel  oil  is  or  potentially  will  be 
in  short  supply  in  any  region  or  area 
of  the  United  States,  FEA  may  require 
one  or  more  specified  refiners,  which 
produce  kerosene-base  jet  fuel  and  sup- 
ply or  are  capable  of  supplying  No.  1 
fuel  oil  in  or  into  those  regions  or  areas 
experiencing  shortage  conditions,  to  ad- 
just their  yields  of  kerosene-base  jet 
fuel  to  levels  that  permit  than  to  supply 
that  product  ^t  an  allocation  fraction 
specified  in  such  order  or  orders  and 
to  increase  prbduction  and  supplies  of 
No.  1  fuel  oil. 

(2)  Any  such  order  may  by  its  terms 
apply  only  to  one  or  more  refineries 
specified  in  the  order  and  owned  by  the 
refiner  to  which  the  order  is  Issued  and 
shall  be  effective  for  the  period  specified 
in  the  order. 

(3)  The  terms  of  any  order  issued 
under  the  authority  of  this  paragraph 
shall  be  subject  to  review  and  comment 
by  the  refiner  and  the  othw  principal 
parties  affected  thereby  prior  to  the  Issu- 
ance thereof.  If  the  FEA  determines  that 
the  shortage  situation  in  response  to 
which  the  order  is  to  be  issued  permits 
these  review  and  comment  ixocedures 
to  tc^e  place  without  adversely  affecting 
supplies  of  No.  1  fuel  oil  In  the  particu- 


lar region  or  area.  Any  such  order  shall 
be  appealaUe  pursuant  to  Subpart  H 
of  Part  205  of  this  chapter. 

[PR  DOC.T7-2632  FUed  1-24-77;  1 1 : 39  am] 


PART  211— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

Emergency  Amendment  to  Allocation  Lev- 
els for  Propane  and  Adoption  of  Special 
Rule  No.  1  to  Subpart  D 

The  Federal  Energy  Administration 
("FELA")  hereby  adopts  on  an  emergency 
basis  an  amendment  to  the  Mandatory 
Petroleum  Allocation  Regulations,  10 
CFR  Part  211,  with  respect  to  the  allo- 
cation levels  provided  for  residential  use 
and  plant  protection  use  of  propane. 
FEA  also  adopts  on  an  emergency  basis 
Special  Rule  No.  1  to  Subpart  D  of  Part 
211  (the  "Special  Rule") .  altering  alloca- 
tion levels  and  suppliers'  method  of  al- 
location in  certain  emergency  situations 
prior  to  March  31,  1977.  The  amendment 
and  Special  Rule  adopted  today  are  ef- 
fective immediately. 

Backgroitns 

In  light  of  the  severely  cold  winter 
weather  that  many  parts  of  the  na- 
tion are  experiencing,  FEA  believes  that 
the  relatively  low  allocation  levels  cur- 
rently accorded  to  residential  use  and 
plant  protection  use  of  propane  are  in- 
sufficient. In  addition,  gas  utilities  are 
faced  with  extremely  large  demand  for 
natural  gas  and  are  encountering  difficul- 
ties in  meeting  the  requirements  of  their 
residential  customers. 

The  amendments  and  the  Special 
Rule  adopted  today  are  intended  to  as- 
sure maintenance  of  service  at  the 
highest  possible  level  for  essential  human 
needs  and  for  essential  minimal  protec- 
tion against  property  loss.  These  rules 
apply  to  maintain  these  critical  uses  of 
propane  regardless  whether  the  purchas- 
ers are  direct  users  of  propane  ot  are 
customers  of  gas  utilities  which  use  pro- 
pane to  supplement  supplies  of  natural 
gas.  However,  Increased  allocations  of 
propane  for  gas  utilities  are  conditioned 
by  FEIA  by  the  requirement  that  gas  util- 
ities may  use  any  pr(^>ane  suOT>lled  under 
the  Special  Rule  adopted  today  only  for 
meeting  specified  high  priority  needs  and 
that  suppliers  must  provide  an  equiva- 
lent level  of  priority  for  direct  users  of 
propane  for  the  same  needs.  In  this  man- 
ner, FEA  believes  that  available  supplies 
of  propane  will  be  most  equitably  distrib- 
uted for  the  remainder  of  the  current 
heating  season. 

Allocation  Levels  for  Resedential  and 
Plant  Protection  Use 

To  accomplish  these  purposes,  FEA  Is 
today  adopting  amendments  to  Its  pro- 
pane allocation  levels  raising  the  allo- 
cation levels  accorded  residential  use  and 
plant  protection  fuel  use  to  one  hundr.d 
percent  of  current  requirements  subject 
to  the  supplier's  allocation  fraction.  FEA 
has  determined  that  the  previous  alloca- 
tion levels  of  ninety-five  percent  of  base 
period  use  and  one  hundred  percent  of 
base  period  use  subject  to  an  allocation 


fraction,  respectively,  are  no  longer  ap- 
propriate because  the  severity  of  weather 
this  heating  season  has  made  historical 
usage  an  Inadeqtiate  level  for  these  high 
prttMlty  uses.  In  particular,  the  facts 
that  the  base  period  of  April  1,  1972— 
March  31,  1973  was  significantly  wanner 
than  the  current  winter  and  that  up- 
ward adjustments  to  t»se  use  levels  have 
not  been  permitted  since  mld-1974  have 
caused  these  current  sdlocatlon  levels  to 
bear  little  relationship  to  the  needs  of 
individual  priority  purchasers.  Therefore, 
to  avoid  potential  serious  hardships  these 
allocation  levels  are  being  changed  to  a 
current  requirements  basis.  It  should  be 
noted  that  since  these  amendments  pro- 
\ide  current  requirements  for  residen- 
tial and  plant  protection  use,  purchasers 
tmder  these  allocation  levels  will  be  sub- 
ject to  the  requirements  of  10  CFR 
211.21,  requiring  purchasers  to  certify  to 
their  suppliers  that  they  have  an  energy 
conservation  program  in  effect. 

Since  these  amendments  take  effect  in 
the  middle  of  a  period  corresponding  to 
a  base  period,  suppliers  may  have  to  com- 
pute a  new  allocation  fraction  for  the 
remainder  of  the  base  period.  Suppliers 
should  estimate  their  supply  obligation 
according  to  10  CFR  211.10(b)  (2)  using 
the  new  allocation  levels  for  residential 
use  and  plant  protection  fuel  use,  and 
their  allocable  supply  for  the  remainder 
of  the  base  period  to  compute  their  ap- 
plicable allocation  fraction. 

Special  Rule  No.  1 — Emergency  Allo- 
cation Leveu  and  Suppliers'  Method 
or  Allocation 

Because  the  severe  winter  weather 
threatens  natural  gas  service,  FEA  is 
also  adopting  Special  Rule  No.  1  to  Sub- 
part D  (the  "Special  Rule")  on  an  emer- 
gency basis.  The  Special  Rule  provides 
for  an  adjustment  to  base  period  use  for 
peak  shaving  by  gas  utilities  In  certain 
emergency  situations,  for  new  priorities 
of  allocatlcHi  levels  and  for  a  new  sup- 
pliers' method  of  allocation  applicable 
when  such  an  adjustment  is  granted.  The 
Special  Rule  is  effective  through  March 
31,  1977. 

The  Special  Rule  provides  that  when 
a  gas  utility's  need  for  propane  for  ijeak 
shaving  to  maintain  gas  service  for 
essential  human  needs  and  property  pro- 
tection exceeds  one  himdred  percent  of 
its  base  period  use  or  when  a  utility 
has  no  supplier  or  base  period  use,  it 
may  apply  to  the  FEA  National  Office 
pursuant  to  Subpart  G  of  Part  205,  FEA's 
Administrative  Procedures  and  Sanc- 
tions, for  an  assignment  of  supplier  or 
adjustment  to  base  period  use.  In  its  ap- 
phcation  the  utility  is  required  to  state 
in  fuD  the  circumstances  surrounding  its 
request  for  additional  propane,  includ- 
ing the  names  and  addresses  of  its  sup- 
pliers of  propane  and  natural  gas,  its  in- 
ventory levels  of  propane  and  natural 
gas,  its  requirements  of  propane  and 
present  and  anticipated  levels  of  curtail- 
ments in  the  absence  of  a  grant  of  its 
application.  The  utiUty  must  also  provide 
a  description  of  the  priority-of-service 
categories  Imposed  for  use  during  periods 
of  curtaflment  by  the  State  regulatory 
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body  to  whose  jurisdiction  the  utility  is 
subject. 

FEIA  win  evaluate  the  application  in 
light  of  all  surrounding  circumstances. 
taking  into  account  the  most  equitable 
means  of  distributing  propane  among  di- 
rect users  and  utility  customers  for  high 
priority  needs,  and  may  issue  an  order 
assigning  a  supplier  and  a  base  period 
vse  or  an  order  adjusting  the  base  period 
use  of  the  utility,  in  order  to  specify,  in 
effect,  a  volume  of  propane  which  the 
utility  may  purchase  and  use  for  the 
remainder  of  the  curroit  period  cor- 
responding to  a  base  period.  A  copy  of 
the  order  will  be  served  immediately  up- 
on the  utility's  propane  supplier. 

A  gas  utility  receiving  Increased  sup- 
plies of  propane  under  th^  Special  Rule 
is  required  to  certify  to  FEA  within  seven 
days  of  receiving  Increased  supplies  and 
every  seven  days  thereafter  the  priority- 
of-use  categories  to  which  it  delivered 
natund  gas  during  the  previous  report- 
ing period. 

Upon  receipt  of  an  order  to  supply  in- 
creased volumes  of  propane  to  a  gas 
utility,  the  supplier  must  apply  the  emer- 
gency allocation  levels  and  method  of 
allocation  provided  in  the  Special  Rule. 
Tbe  emergency  allocation  levels  are  di- 
vided Into  first  and  second  priority  cate- 
gories. The  first  priority  category  in- 
cludes agricultural  production,  Depart- 
ment of  Defense  use,  the  priorities  cur- 
rently set  forth  in  10  CFR  211.83(c)  (1) 
(as  amended  by  this  rule  to  include  resi- 
dential and  plant  protection  fuel  use). 
sjmthetic  natural  gas  plant  feedstock 
use  and  the  peak  shaving  allocation  for 
tiie  gas  utility.  The  latter  two  uses  are 
accorded  an  aUocati<Hi  level  of  one  hun- 
dred percent  of  base  period  use,  while 
all  others  are  assigned  an  allocation  level 
of  one  hundred  percent  of  current  re- 
quirements. All  these  allocation  levels, 
while  the  Special  Rule  is  in  effect  for 
that  supplier,  are  subject  to  the  alloca- 
tiOD.  fraction. 

In  addition,  for  purposes  of  this  Spe- 
cial Rule,  FEA  is  amending  the  defini- 
tion of  peak  shaving  previously  set  forth 
m  10  CFR  211.83(c)  (2)  (V)  to  provide 
that  peak  shaving  use  of  propane  by  gas 
utilities  is  accorded  an  allocation  level 
of  (me  hundred  percent  of  base  period 
use  only  if  peak  shaving  occurs  to  main- 
tain gas  service  to  essential  human  needs 
and  property  protection.  10  C?FR  211.82 
Is  amended  by  addition  of  a  definition 
of  "gas  service  for  essential  human  needs 
and  property  protection"  as 

•  •  •  distribution  of  natural  gas  to  resi- 
dential and  small  ooounerclal  users  with  no 
alternate  fuel  capability  which  use  less  than 
50,000  cubic  feet  of  natural  gas  on  a  peak 
day,  to  Industrial  plants  for  plant  protection 
fuel,  and  to  apartment  buildings  and  medical 
and  nursing  buildings  with  no  alternate  fuel 
capability. 

The  supplier  will  estimate  its  allocable 
supply  for  the  remainder  of  the  period 
corresponding  to  a  base  period  and  using 
the  first  priority  allocation  levels  pro- 
vided tn  the  Special  Rule  calculate  a  new 
allocation  fractltxi.  If  the  fractiim  is  less 
than  one.  the  supplier  must  supply  only 


the  first  priority  customers  according  to 
the  fraction.  If  the  fraction  exceeds  one^ 
the  supplier  must  mippty  fiust  priority 
customers  at  an  allocatlan  fraction  erf 
one  and  using  the  volume  represented 
by  the  portion  ot  the  fraction  in  excess 
of  one  calculate  a  second  fraction  for 
second  priority  purchasers.  Those  pifr« 
chasers  will  then  be  supplied  at  the  levels 
allowed  by  application  of  the  second 
fraction  for  the  remainder  of  the  period 
corresponding  to  a  base  period. 

These  amendments  are  being  Issued  on 
an  emergency  basis  to  ensure  that  ga£ 
ijfcllities  may  acquire  additional  supplies 
of  propane  for  peak  shaving  to  maintain 
gsts  service  for  essential  human  needs  and 
property  protection  during  the  current 
heating  season,  while  providing  equitable 
allocations  to  meet  the  same  needs  d[ 
direct  users  of  propane.  If  these  amend- 
ments were  not  adopted  until  after  notice 
and  a  hearing,  they  would  not  be  effec- 
tive imtil  after  the  coldest  pprtion  of  the 
heating  season,  long  after  most  of  the  re- 
quests for  additional  peak  shaving  mate- 
rial should  have  been  acted  upon.  FEA 
therefore  finds  that  strict  compliance 
with  the  notice  requirements  of  section  7 
(1)  (1)  (B)  of  the  Federal  Energj'  Admin- 
istration Act  of  1974.  a.s  amended 
CFEAA"),  Pub.  L.  93-275,  Pub.  L.  94- 
385,  will  cause  serious  harm  and  injui-j- 
t«  the  public  health,  safety  and  welfare, 
apd  the  notice  requirements  of  that  sec- 
tion are  hereby  waived. 

Section  7(c)  (1)  of  the  FEAA  provider 
that  FEA  shall,  before  promulgating  pro- 
posed regulations  affecting  the  quality  of 
the  envii-onment.  provide  a  period  of  not 
less  than  five  working  days  during  which 
the  Administrator  of  the  Environmental 
Pi-otection  Agency  ("EPA")  may  provide 
written  comments  concerning  the  impact 
of  such  regulations  on  the  quality  of  the 
environment  Such  comments  are  re- 
quired to  be  published  concun-entiy  witih 
or  as  part  of  the  notice  of  propsed  rule- 
making. 

Under  section  7(c)  (2)  of  the  FEAA,  the 
prior  review  required  by  section  7(c)  (1) 
may  be  waived  for  a  period  of  14  days  if 
there  is  an  emergency  situation  which  re- 
quires taking  action  at  a  date  earlier  than 
would  permit  the  EPA  the  five  day  op- 
portunity for  prior  comment  required 
under  section  7(c)  (1) .  Notice  of  any  such 
wsdver  must  be  given  to  the  EPA  and  filed 
with  the  Federal  Register  with  the  notice 
dt  proposed  or  final  FEA  action  and  must 
include  an  explanation  of  the  reasons  for 
such  waiver  together  with  supporting 
data  and  factual  background  infoima- 
Uon. 

Pm-suant  to  section  7<c)(2)  of  the 
FEAA,  FEA  hereby  waives  the  require- 
moits  of  section  7(c)(1)  of  the  FEAA 
concerning  prior  review  by  EPA  of  the 
environmental  Impact  of  this  riilemak- 
ing.  This  waiver  is  based  on  an  emergency 
situation  which,  as  explained  above, 
mandates  that  FEA  take  Immediate  stepts 
to  ensure  adequate  supplies  of  propaoe 
to  direct  users  for  residential  and  plant 
protection  use  and  to  gas  utilities  for 
peak  sfaAvlng  In  excess  of  their  base  pe- 
riod use  to  serve  essential  human  needs 
and  protection  of  property  needs  that 


might  otherwise  be  curtailed.  A  c<H>y  of 
this  emergency  amendment  has  been  sent 
concurrent  with  Its  Issuance  to  the  Ad- 
ministrator for  his  c<Hnments. 

In  accordance  wlOi  Executive  Order 
11821  and  OMB  Circular  A-107,  FEA  is 
considering  the  inflationary  impact  of 
this  proposal. 

Because  this  amendment  is  being  is- 
sued on  an  emergency  basis,  sin  oppor- 
timity  for  oral  presentation  of  views  is 
not  possible  prior  to  Its  Implementa- 
tion. A  public  hearing,  however,  will  be 
held  beginning  at  9:30  a.m.,  on  Thurs- 
day, February  10,  1977,  in  Room  2105. 
2000  M  Street,  N.W.,  Washington,  D.C., 
to  receive  comments  from  interested  per- 
sons. Any  person  who  has  an  interest  in 
the  subject  of  the  hearing,  or  who  is 
a  representative  of  a  group  or  class  of 
persons  which  has  an  interest  in  thp 
subject  of  the  hearing,  may  make  a 
written  request  for  an  opportunity  f^ 
make  an  oral  presentation.  Such  a  re- 
quest should  be  directed  to  Executive 
Communications,  FEA,  1200  Penn.«v]- 
vanla  Avenue,  N.W.,  Washington,  D.*"". 
20461,  and  must  be  received  before  4  30 
p.m.,  e.s.t.,  Friday,  February  4,  1977. 
Such  a  request  may  be  hand  delivered  to 
Room  3309,  Federal  BuHding,  1200  Penn- 
.sylvanla  Avenue,  N.W.,  Washington. 
DC,  between  the  hours  of  8:00  a.m. 
and  4:30  p.m..  est.,  Moaday  throueh 
Friday,  except  Federal  holidays.  The  per- 
son making  the  request  should  be  pre- 
pared to  describe  the  interest  concemeri 
if  appropriate,  to  state  why  he  or  she  is  a 
proper  representative  of  a  group  or  class 
of  persons  which  has  such  an  interest: 
and  to  give  a  concise  summary  of  thp 
proposed  oral  presentation  and  a  phone 
number  where  he  or  she  may  be  con- 
tacted through  Tuesday,  February  8 
1977.  Each  person  selected  to  be  heard 
will  be  so  notified  by  FEA  before  5:30 
p.m.,  e.s.t.,  Monday,  February  7,  1977. 
and  must  submit  50  copies  of  his  or  her 
statement  to  OfBce  of  Allocation  Regu- 
lation Development,  PEA,  Room  2214 
2000  M  Street,  N.W.,  Washington,  D.C. 
20461,  before  5:30  p.m.,  e.s.t,  Wednesday. 
February  9, 1977. 

FEA  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures  govern- 
ing the  conduct  of  the  hearing.  Each 
presentation  may  be  limited,  based  on 
the  number  of  persons  requesting  to  be 
heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearing.  It  will  not  be 
a  judicial  or  evldentlary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  At  the  conclu- 
sion of  all  initial  oral  statements,  each 
person  who  has  made  an  oral  statement 
will  be  given  the  opportunity,  If  he  or 
she  so  desires,  to  make  a  rebuttal  state- 
ment. The  rebuttal  statements  will  be 
given  In  the  order  In  which  the  Initial 
statements  were  made  and  will  be  sub- 
ject to  time  Ilmitaticms. 

Any  Interested  pei^son  may  submit 
questions,  to  be  asked  of  any  person 
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making  a  statement  at  the  hearing,  to 
Executive  Communications,  PEA,  be- 
fore 4:30  pjn.,  e.s.t.,  Wednesday,  Febru- 
ary 9,  1977.  Any  person  who  makes  an 
oral  statement  and  who  wishes  to  ask 
a  question  at  the  hearing  may  submit 
the  question,  in  writing,  to  the  presid- 
ing officer.  FEA  or  the  presiding  ofBcer, 
if  the  question  is  submitted  at  the  heax- 
Ing,  will  determine  whether  the  ques- 
tion is  relevant,  and  whether  time  Um- 
Itations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding  of- 
ficer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the  hear- 
ing, including  the  transcript,  will  be 
retained  by  FEA  and  made  available  for 
inspection  at  the  FEA  Freedom  of  In- 
formation Office,  Room  2107,  Federal 
Building,  1200  Pennsylvania  Avenue. 
N.W.,  Washington,  D.C,  between  the 
hours  of  8:00  ajn.  and  4:30  p.m.,  Mon- 
day through  Friday,  except  Federal 
holidays.  Anyone  may  purchase  a  copy 
of  the  transcript  from  the  reporter. 

Interested  persons  are  invited  to  sub- 
mit data,  views,  or  arguments  with  re- 
spect to  this  emergency  amendment  to 
Executive  Communications,  Federal  En- 
ergy Administration,  Box  KS,  Washing- 
ton, D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub- 
mitted to  .Executive  Communications, 
FEA,  with  the  designation  "Allocation 
Levels  for  Propane  and  Special  Rule  No. 
l."  Fifteen  copies  should  be  submitted. 
All  comments  received  by  Friday,  Febru- 
ary 11,  1977,  and  all  relevant  informa- 
tion, will  be  considered  by  FEA. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  confi- 
dential must  be  so  identified  and  sub- 
mitted in  writing,  in  accordance  with 
the  procedures  stated  in  10  cm  205.9 
(f).  FEA  reserves  the  right  to  deter- 
mine the  confidential  status  of  the  in- 
formation or  data  and  to  treat  it  ac- 
cording to  its  determination. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  aunended.  Pub.  L. 
93-~511,  Pub.  L.  94-99.  Pub.  L.  94-133.  Pub.  L. 
94-163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332  and  Pub.  L.  94-385; 
Energy  Policy  and  Conservation  Act,  Pub. 
L.  94-163,  as  amended.  Pub.  L.  94-385;  E.O. 
11790,  39  FR  23185;  E.O.  11933,  41  FR  36641) 

In  consideration  of  the  foregoing,  Part 
211  of  Chapter  n.  Title  10  of  the  Code 
of  Federal  Regulations,  is  amended  as 
set  forth  below,  effective  inunediately. 

Issued  in  Washington,  D.C,  Janu- 
ary 24,  1977. 

Davo)  G.  Wilson, 
Acting  General  Counsel. 

1.  Section  211.82  is  amended  by  add- 
ing, in  the  proper  alphabetical  order, 
a  definition  of  "gas  service  for  essential 
human  needs  and  property  protection," 
to  read  as  follows: 


§  211.82      Definilions. 

•  •  •  •  • 

"Gas  service  for  essential  human  needs 
and  property  protection"  means  distri- 
bution of  natural  gas  to  residential  and 
small  commercial  users  with  no  alternate 
fuel  capability  which  use  less  thsin  50,000 
cubic  feet  of  natural  gas  on  a  peak  day, 
to  industrial  plants  for  plant  protecticm 
fuel,  and  to  apartment  buildings  and 
medical  and  nursing  buildings  with  no 
alternate  fuel  capability. 

•  •  *  •  '  • 

2.  Section  211.83  is  amended  by  revis- 
ing paragraph  ^c^  and  by  inserting  be- 
fore paragrai*  ia>  as  an  introduction  a 
phrase  to  read  as  follows:  • 

§  21 1.83      .\llucaliun  levels. 

Except  as  provided  in  Special  Rule 
No.  1  to  this  subpart — 

•  •  «  •  • 

(c>  Allocation  levels  subject  to  an  allo- 
cation fraction,  ili  One  hundred  (100) 
percent  of  current  requirements  (as  re- 
duced by  the  application  of  an  allocation 
fraction  >  for  the  following  uses: 

(i)  Emergency  services; 

(ii)  Energy  production; 

<iii»  Sanitation  services; 

tiv   Telecommunications  services: 

(V)  Passenger  transportation  services; 

tvi>  Medical  and  nursing  buildings; 

(viii  AviatiOTi  ground  support  vehicles 
and  equipment; 

(viii^  Start-up.  testing  and  flame  sta- 
bility of  electrical  utiUty  plants; 

lixi  Residential  use;  and 

(x>  Plant  protection  fuel  use. 

(2»  One  hundred  (100)  percent  of  base 
period  use  for: 

(I)  Petrochemical  feedstock  use; 

(iii  Synthetic  natural  gas  plant  feed- 
stock use: 

(iii)  Industrial  use  as  a  process  fuel 
or  where  no  substitute  for  propane  is 
available ; 

(iv)  Govenunental  use; 

(V)  Peak  sha\1ng  for  gas  utilities.  Un- 
less directed  by  FEA  upon  application 
pursuant  to  Subpart  G  of  Part  205  of 
this  chapter,  the  use  of  propane  for  pesik 
shaving  by  gas  utilities  during  any  con- 
secutive twelve  month  period  beginning 
after  January  1,  1974,  is  limited  to  the 
volume  of  propane  equal  to  one  hundred 
(100)  percent  of  that  volume  which  a  gas 
utility  contracted  for  or  purchased  for 
delivery  during  the  period  April  1,  1972 
through  March  31.  1973,  regardless  of 
whether  that  volume  was  used  during 
the  period.  Propane  shall  not  be  used  for 
peak  shaving  as  long  as  the  gas  utility 
continues  service  during  such  peak  shav- 
ing usage  to  interruptible  industrial  cus- 
tomers (other  than  for  process  fuel, 
plant  protection  fuel,  or  raw  material) 
or  to  any  non- residential  custcHner  who 
can  use  a  fuel  other  than  natural  gas, 
propane  or  butane;  and 
(vi)  Refinery  fuel  use. 
(3)  Ninety  (90)  percent  of  base  period 
use  for  the  following  uses : 

(1)  Commercial  use  (The  m5>.Timiim 
volume  which  may  be  obtained  for  this 
use,  however.  Is  210.000  gallons  per  year) ; 


(ii)  Standby  volumes  or  any  other  In- 
dustrial use; 

(ili)  Transportation  services  other 
than  passenger  transportation  services 
or  avlaticm  ground  support  vehicles,  for 
vehicles  equipped  to  use  propane  as  of 
December  27,  1973 :  and 

(Iv)  Schools. 

3.  Subpart  D  is  amended  by  tulding  as 
an  appendix  thereto  Special  Rule  No.  1, 
to  re(ul  as  follows : 

SpeciAL  RvLe  No.  I — Emergenct  Allocatiow 
LEVELS  AND  Suppliers'  Method  or  Aixocation 

{1\  Scope.  This  Special  Rule  applies  to  the 
allocation  of  propane  in  certain  emergency 
situations,  as  determined  by  FEA,  upon  ap- 
plication by  a  gas  utility  pursuant  to  para- 
graph (3)  below.  This  Special  Rule  shaU  re- 
main in  effect  throvigh  Msirch  31.  1977. 

(2)  Purpose.  This  Special  Rule  provides 
new  allocation  levels  and  a  sp>eclal  suppliers' 
method  of  allocation  for  use  in  emergency 
situations  In  order  to  assure  both  mainte- 
nance, at  the  highest  {Kxssible  level,  of  service 
by  gas  utilities  for  essential  human  needs  and 
property  protection,  and  equitable  distribu- 
tion of  propane  for  the  same  end-uses  as  be- 
tween direct  users  of  propane  and  customers 
of  gas  utUitles. 

(3)  Application  by  a  gas  utility  for  in- 
creased allocations  of  propane,  (a)  Whenever 
a  gas  utility's  requirements  for  propane  for 
peak  shaving  to  maintain  gas  service  for 
essential  human  needs  and  property  protec- 
tion exceed  one  hundred  (100)  percent  of 
base  period  use  as  reduced  by  application  cf 
its  supplier's  allocation  fraction,  the  gas 
utility  may  apply,  pursuant  to  Subpart  Q  of 
Part  206  of  this  chapter,  to  the  FEA  National 
Office  for  assignment  of  a  supplier  and  es- 
tablishment of  a  base  period  use  or  an  ad- 
justment to  its  ba.se  period  use  of  propane 
for  peak  shaving  use.  In  its  application  the 
gas  utility  shall  provide  FEA  with  the  name 
and  address  of  its  base  period  supplier  of 
propane.  If  any.  and  with  a  complete  state- 
ment of  the  circumstances  surrounding  Its 
application,  which  shall  Include: 

(i)  The  current  level  of  Its  propane  and 
natural  gas  inventories; 

(11)  The  volume  of  propane  required  on  a 
peak  day  to  maintain  gas  service  for  essential 
liuman  needs  and  property  protection,  aa 
defined  in  §  211.82: 

(ill)  Its  present  and  anticipated  curtail- 
ment of  customers  under  applicable  state  and 
federal  laws  In  the  absence  of  a  grant  of 
relief  from  FEA: 

( iv  I  The  names  and  addres.se5  of  its  natural 
gas  supplier(5) ;  ., 

( v>  The  names  and  addresses  of  its  propane 
suppUer(s).  If  any.  and  the  volume(8)  of 
propane  which  such  supplier (s)  can  pres- 
ently supply: 

(vli  A  description  of  the  priority-rf-serv- 
ice  categories  imposed  for  use  during  periods 
of  curtsdlment  by  the  State  regulatory  body 
to  whose  Jurisdiction  the  utility  Is  subject; 

(vU)  A  certification  of  the  accuracy  of  th« 
application  by  the  chief  executive  officer  of 
the  applicant  or  his  duly  authorized  repre- 
sentative; and 

(vlll)  A  statement  that  any  propane  allo- 
cated pursuant  to  the  application  shall  b* 
used  only  for  the  pxirpoee  stated  in  the  appU- 
catlon.  shall  not  be  diverted  to  other  usen 
and  that  if  the  applicant's  needs  for  propan* 
to  maintain  gas  service  for  easentlal  ihunuui 
needs  and  property  protection  decline,  tb» 
applicant  shaU  Immediately  file  an  amended 
appUcatlon  for  a  downward  adjvistment  to  Ita 
base  period  use. 

(b)  In  processing  an  application  nndar 
paragraph  (3)  (a).  FBA  abaU  oocuddar  po- 
tential supply  rednctlone  to  uaers  ot  propan* 
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for  residential  use,  plant  protection  fuel  and 
other  priority  uses  and  shall  attempt  to 
maintain  the  most  equitable  feasible  distri- 
bution of  propane  for  priority  usee. 

(c)  Upon  consideration  of  an  application 
of  a  gas  utility,  filed  pursuant  to  this  Special 
Rule,  and  other  relevant  information  re- 
ceived or  obtained  during  the  proceeding, 
the  FEA  may  Issue  an  appropriate  order  as- 
signing a  svipplier  or  suppliers  and/or  ad- 
Justing  the  base  period  use  of  the  utility.  A 
copy  of  the  order  shall  be  served  on  the  ap- 
plicant and  upon  any  supplier  or  suppliers 
required  to  supply  propane  pursuant  to  the 
order. 

(d)  Within  seven  days  of  receiving  pro- 
pane pursuant  to  an  order  issued  under 
paragraph  (3)(c)  of  this  Special  Rule  and 
every  seven  (7)  days  thereafter  until  the 
expiration  of  the  order,  the  gas  utility  shall 
certify  to  the  FEA  National  Office  the  prlor- 
ity-of-use  categories  to  whieb  it  has  Bup- 
plied  natural  gas  for  the  previous  reporting 
period  and  the  volumes  supplied  to  each  such 
category. 

(4)  Suppliers'  emergency  method  of  allo- 
cation. Upon  receipt  of  an  order  under  para- 
graph (3)  (c)  of  this  Special  Rvile,  a  supplier 
Aiall  supply  Its  purchasers  according  to  t)he 
emergency  allocation  levels  as  provided  In 
para^apb  (6)  or  this  Special  Rule.  The  sup- 
plier shall  recalculate  Its  allocation  fraction 
for  ttie  remainder  of  the  period  correspond- 
ing to  a  base  period  by  dividing  its  estimated 
ramalnlng  allocable  supply  by  the  estimated 
remaining  allocation  entitlements  of  the 
piirchaeers  supplied  under  the  first  priority 
allocation  levels  listed  in  paragraph  (5)  (a) 
of  this  Special  Rule  at  the  allocation  levels 
provided  therein.  If  the  supplier's  allocation 
fraction  Is  one  (1.0)  or  less  than  one  (1.0) ,  it 
shall  supply  its  first  priority  ptirchasers  at 
ttoat  allocation  fraction.  If  the  supplier's  al- 
location fraction  exceeds  one  (1.0),  it  shall 
calculate  a  second  allocation  fraction  for  its 
purchasers  supplied  under  the  second  prior- 
ity allocation  levels  listed  in  paragraph  (5) 
(b)  using  as  its  allocable  supply  volumes  of 
propane  not  needed  to  supply  its  first  priority 
purchasers  and  shall  distribute  its  remain- 
ing supplies  of  propane  accordingly. 

(6)  Kmergency  allocation  levels — (a)  First 
priority  allocation  levels.  (1)  One  hundred 
(100)  percent  of  current  requirements  sub- 
ject to  an  allocation  fraction  for: 

(A)  Agricultural  production; 

(B)  Department  of  Defense  use; 

(C)  Residential  use; 

(D)  Plant  protection  fuel  use; 

(E)  Bmergency  services; 

(F)  Energy  production; 

(G)  Sanitation  services; 

(H)  Teleconununlcatlon  services; 

(I)  Passenger  transportation  services; 
.  (J)  Medical  and  nursing  buildings; 

(K)  Aviation  ground  support  vehicles  and 
equipment;  and 

(L)  Start-up,  testing  and  flame  stability 
of  electric  utility  plants. 

(U)  One  hundred  percent  of  base  period 
use  subject  to  an  allocation  fraction  for: 

'(A)  Synthetic  natural  gas  plant  feedstock 
ii£e;  and 

f.{B)  Peak  shaving  use  by  gas  utilities  to 
maintain  gas  service  for  essential  human 
needs  and  property  protection,  as  eisslgned 
or  adjusted  by  FEA. 

(b)  Second  priority  allocation  levels.  (I) 
One  hundred  ( 100)  percent  of  base  period  use 
for: 

(A)  Petrochemical  feedstock  use; 

(B)  Industrial  use  as  a  process  fuel  or 
where  no  substitute  for  propane  is  available; 

«(C)  Peak  shaving  use  by  gas  utilities.  Un- 
less otherwise  directed  by  FEA  upon  applica- 
tion pursuant  to  Subpart  G  of  Part  306,  the 
use  of  propane  for  peak  sihaving  by  gas  utUl- 
ttea  (luring  any  consecutive  twelve  month 
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period  beginning  after  January  1,  1974,  b 
limited  to  the  volume  of  propane  equal  Xp 
one  hundred  (100)  percent  of  that  volume 
which  a  gas  utility  contracted  for  or  pur- 
chased for  delivery  during  the  period  Apxril  1, 
1972  through  March  31,  1973,  regardless  of 
whether  that  volume  was  used  during  the 
period.  Propane  shall  not  be  used  for  peak 
shaving  as  long  as  the  gas  utility  continues 
service  dvu-lng  such  peak  shaving  usage  to 
mterruptlble  Industrial  customers  (other 
than  for  process  fuel,  plant  protection  tueH, 
or  raw  material)  or  to  any  non-residential 
customer  who  can  use  a  fuel  other  than 
natural  gas,  propane  or  biitane;  and  | 

(D)  Goveriunental  use;  | 

■(E)  Refinery  fuel  use. 

(11)  Ninety  (90)  percent  of  ua.-e  period 
UBC  for : 

(A)  Commercial  use  (the  maximum  vol- 
lOne  which  may  be  obtained  for  this  us*, 
however.  Is  210,000  gallons  per  year) 

(B)  Standby  volumes  or  any  other  indus- 
trial use; 

(C)  Transportation  services  other  than 
passenger  transportation  services  or  avia- 
tion ground  support  vehicles,  for  vehicles 
equipped  to  use  propane  as  of  December  27. 
1373;  and 

(D)  Schools. 

|PR  Doc.77-2631  Piled  1-24-77;  1 1 :42  am ) 


PART  210— GENERAL  ALLOCATION 
AND  PRICE  RULES 

PART  211 — MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

PART  212— MANDATORY  PETROLEUM 
j  PRICE  REGULATIONS 

Exemption  of  Motor  Gasoline  From  Man- 
datory Petroleum  Allocation  and  Price 
Regulations 

On  January  19,  1977,  the  Federal 
Energy  AdminLstration  ("FEA")  issued 
two  amendments  exempting  motor  gaso- 
line from  10  CFR  Parts  210,  211  and  212, 
the  CJeneral  Allocation  and  Price  Rules 
ajid  the  Mandatory  Petroleum  Allocatian 
and  Price  Regulations  (42  FR  4416.  and 
42  PR  4419,  January  25,  1977).  These 
amendments  were  transmitted  to  the 
Congress  as  Energy  Actions  Nos.  8  and  9 
on  January  19,  1977,  in  accordance  with 
the  procedures  set  forth  in  section  551  of 
the  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163  CEPCA") . 

Because  of  the  pending  change  of  Ad- 
ministration at  the  time  the  amendments 
vrere  issued,  FEA  provided  In  the  opera- 
tive language  thereof  that  the  amend- 
ntents  would  take  effect  March  1.  1977 
unless  disapproved  by  either  House  of 
Congress  or  v/ithdrawn  by  the  President 
prior  to  Congressional  approval  or  dis- 
approval during  the  15-day  period  pro- 
vided for  Congressional  review  by  the 
EPCA. 

Notice  was  thereby  given  that  these 
amendments  were  still  subject  to  possible 
rescission  before  the  completion  of  the 
15-day  revisw  period.  Thus,  the  rulemalt- 
iag  proceeding  which  FEA  initiated  on 
the  exemption  ol  motor  gasoline  from  its 
regulations  was,  to  this  extent,  continued 
in  awareness  of  the  fact  that  the  new  Ad- 
rmlnlstratlon  might  determine  that  fur- 
ther consideration  would  be  necessary. 
The  President  has  made  such  a  determi- 
nation and,  therefore,  FEA  is  now  hereby 
rescinding  the  amendments  issued  Janu- 

i        -  I 


ary  19, 1977,  and  not  yet  approved  or  dis- 
approved by  the  Congress.  By  this  action, 
FEA  has,  In  effect,  withdrawn  Energy  Ac- 
tions Nos.  8  and  9  from  the  process  of 
Congressional  review  under  section  551 
of  the  EPCA. 

Since  this  rescission  is  a  continuation 
of  a  pending  rulemaking  proceeding,  FEA 
is  not  required  to  provide  prior  notice 
and  opportunity  for  comment  with  re- 
spect to  this  action.  Requirements  with 
respect  to  notice  to  the  Administrator  of 
the  Environmental  Protection  Agency. 
evaluation  of  inflationary  impact  and 
providing  an  opportunity  for  oral  com- 
ment likewise  do  not  apply  to  this  action 
because  they  were  met  in  connection  with 
the  notice  oZ  proposed  rulemaking  and 
public  hearing  issued  November  19,  1976 
(41  PR  51332,  November  24,  1976). 
(Emergency  Petroleum  AUocatlon  Act  of  1973, 
Pub.  L.  93-159,  a"  amended.  Pub.  L.  93-51!. 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163. 
and  Pub.  L.  94-386;  Federal  Energy  AdminLs- 
tration Act  of  1974,  Pub.  L.  93-275.  a  ■ 
amended.  Pub.  L.  94-385;  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended. 
P\ib.  L.  94-385;  E.O.  11790,  39  FR  23185;  E  O 
11933,  41  FR  36641). 

In  consideration  of  the  foregoing,  tlie 
amendments  to  Parts  210.  211  and  212  of 
Cliapter  n.  Title  10  of  the  Code  of  Fed- 
eral Regulations,  issued  January  19,  1977 
(42  FR  4416.  42  FR  4419,  January  25. 
1977),  to  exempt  motor  gasoline  from 
price  and  allocation  controls  are  hereby 
rescinded  in  their  entirety,  eCfective  im- 
mediately. 

Issued  in  Wpjshington,  D.C.,  Januaw 
24,  1977. 

David  G.  Wilson, 
Acting  General  Counsel. 

iPR  Doc.77-2685  Piled  l-24-77;3:30  pm| 

Title  14 — Aeronautics  and  Space 

CHAPTER  I— FEDERAL  AVIATION  ADMIN- 
ISTRATION, DEPARTMENT  OF  TRANS- 
PORTATION 

[Docket  No.  75-CE-22-AD;  Amdt.  39-2817) 

PART  39— AIRWORTHINESS  DIRECTIVES 

Beech  Model  200  Airplanes 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  Ail-worthiness  Directive  (AD)  appli- 
cable to  Beech  Model  200  airplanes  was 
published  in  the  Federal  Register  on 
September  8,  1975  (40  FR  41537).  The 
proposed  AD,  if  adopted,  would  require 
replacement  of  presently  installed  cir- 
cuit boards  in  the  secondary  low  pitch 
stop  amplifier  with  those  of  improved 
design  to  preclude  imintentional  propel- 
ler feathering. 

Interested  j)ersons  have  been  afforded 
an  opportunity  to  participate  in  the  mak- 
ing of  the  amendment.  No  adveise  com- 
ments were  received. 

Subsequent  to  the  issuance  of  the  pro- 
posal it  has  been  determined  that  the 
secondary  low  pitch  stop  system  may  be 
removed  from  airplanes  having  a  revised 
reversing  system  incorporated  on  Pratt 
and  Whitney  PT6A-27  and  later  model 
engines  which  are  installed  in  Beech 
Model  200  airplanes.  Accordingly,   the 


KOERAL  REGISTER,  VOL  42,  NO.   IS— THURSDAY,  JANUARY  27.   1977 


RULES  AND  REGULATIONS 


5037 


FAA  beliefes  that  the  Pinal  Rule  should 
permit  removal  of  the  secondary  low 
pitch  stop  system  as  an  alternate  means 
of  compliance. 

With  respect  to  the  modification  speci- 
fied in  the  Notice  of  Proposed  Rule  Mak- 
ing the  airplane  manufacturer  subse- 
quently superseded  and  cancelled  Service 
Instruction  0745-354  which  covered  this 
modification.  However,  the  FAA  con- 
siders airplanes  modified  in  accordance 
with  this  service  instruction  airworthy 
and  this  modification  is  being  retained 
in  the  Final  Rule  as  an  alternate  means 
of  compliance. 

Finally,  the  FAA  has  been  advised  that 
Beech  Model  200,  Serial  Numbers  BB-3, 
BB-4  and  BB-5  airplanes  are  special 
configuration  military  airplanes  that  are 
not  expected  to  be  presented  for  civU 
certification.  Therefore  these  three  air- 
planes are  being  deleted  from  the  appli- 
cability statement  in  the  Final  Rule. 

Although  this  amendment  modifies  the 
original  proposal,  it  Is  relieving  in  nature 
and  is  in  the  interest  of  safety.  Accord- 
ingly, no  further  notice  and  public  pro- 
cedure hereon  are  necessary. 

Note.— The  PAA  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator,  14  CFR  11.89 
(31  FR  13697),  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  is  amended 
by  adding  the  following  new  AD. 

Beech.  Applies  to  Model  200  (Serial  Numbers 
BB-2,  BB-6  thru  BB-18  and  BB-20  thru 
BB-50)  airplanes. 

Compliance:  Required  within  100 
hours'  time  in  service  after  the  effective 
date  of  this  AD,  unless  already  accom- 
plished. 

To  prevent  unintentional  feathering  of 
a  propeller  due  to  failure  of  the  second- 
ary low  pitch  stop  amphfier,  accom- 
pUsh  either  Paragraph  A  or  B : 

I  A)  Replace  both  P/N  101-364171-1 
and  P/N  101-364171-9  printed  circuit 
board  assemblies  with  P/N  101-364170- 
15  printed  circuit  board  assemblies  in 
accordance  with  Beechcraft  Service  In- 
struction No.  0745-354,  notwithstanding 
its  supersedence  by  Beechcraft  Service 
Instruction  No.  0808-247. 

(Bi  Remove  secondary  low  pitch  stop 
system  in  accordance  with  Beechcraft 
Service  Instruction  No.  0808-247.  or  later 
approved  revisions. 

(C)  Airplanes  which  have  accumu- 
lated 100  hours'  time  in  service  after  the 
effective  date  of  this  AD  may  be  fiown  in 
accordance  with  FAR  21.197  to  a  place 
where  a  replacement  or  removal  can  be 
performed,  providing  the  existing  ampli- 
fiers have  not  malf  imctioned. 

(Dt  Any  equivalent  method  of  com- 
pliance with  this  AD,  must  be  approved 
by  the  Chief,  Engineering  and  Manufac- 
turing Branch.  FAA,  Central  Region. 

Note. — The  manufacturer  has  advised  the 
FAA  that  sufficient   replacement   parts   »n 


available  to  accomplish  Paragraph  A  of  this 
AD. 

This    amendment    becomes    effective 
March  1, 1977. 

(Sees.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1354(a),  1421 
and  1423) .  and  of  Section  6(c)  of  the  Depart- 
ment of  Transportation  Act  (49  VS.C.  1655 
(c))> 

Issued  in  Kansas  City,   Missouri,  on 
January  17.  1977 

C.  R.  Melxjgin.  Jr.. 
Director,  Central  Region. 

[FR  Doc ,77-26 12  Filed  1-26-77; 8: 45  am] 


(Docket  No.  76-EA-79:  Amdt.  39-28161 

PART  39— AIRWORTHINESS  DIRECTIVE 
Piper  Aircraft 

The  Federal  Aviation  Administration 
is  amending  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  so  as  to 
issue  an  airworthiness  directive  appli- 
cable to  Piper  PA  36-285  type  airplanes. 

There  has  been  a  report  that  the  wing 
front  and  rear  spar  attachment  plates 
were  found  to  have  enlarged  bolt  holes 
and  slight  bearing  load  effects  were  ob- 
served on  the  bolts. 

The  foregoing  constitutes  a  hazard  and 
therefore  an  airworthiness  directive  is 
being  issued,  which  will  require  a  repeti- 
tive inspection  and  alteration  if  neces- 
sary. 

Since  the  foregoing  affects  air  safety, 
notice  and  public  procedure  hereon  are 
impractical  and  good  cause  exists  for 
making  the  directive  effective  in  less 
than  30  days. 

It  has  been  determined  that  the  ex- 
pected impact  of  the  proposed  regula- 
tion is  so  minimal  that  the  propoeal  does 
not  warrant  an  evaluation. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  bv  the  Administrator.  14  CFR  11.89 
[31  FR  136971  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  is  amended 
by  issuing  a  new  airworthiness  directive 
as  follows: 

Piper:  Applies  to  Model  PA-36-285. 
Serial  Nos.  36-7360003  through  36- 
7560044  certificated  in  all  categories 
except  aircraft  incorporating  Piper 
Kit  Part  Number  760  933. 

To  prevent  possible  hazards  in  flight 
associated  with  elongation  of  bolt  holes 
at  the  forward  and/or  aft  wing  attach- 
ment fittings,  accomplish  the  following: 

( a )  Within  the  next  50  hours  in  service 
from  the  effective  date  of  this  AD  or  upon 
the  attainment  of  500  total  hours  in  serv- 
ice which  ever  is  later  unless  previously 
accomplished  within  the  past  500  hours 
in  service,  and  at  intervals  not  to  exceed 
500  hours  in  service  from  the  last  in- 
spection, inspect  and  alter,  if  necessary, 
the  forward  and  or  aft  wing  attachment 
fittings  in  accordance  with  the  instruc- 
tions section  of  Piper  Service  Bulletin  No. 
471A  dated  July  16.  1976,  or  equivalent. 

(b>  Upon  the  incorporation  of  Wing 
Fitting  Modification  Kit,  Piper  Part 
Number   760   933   or   equivalent,    com- 


pliance with  the  requirements  of  this  AD 
may  be  dispensed  with. 

« c '  Equivalent  inspections  and  repairs 
must  be  approved  by  the  Chief.  Engineer- 
ing and  Manufacturing  Branch,  FAA. 
Eastern  Region. 

( d ^  Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  Maintenance  Inspector,  the  Chief, 
Engineering  and  Manufacturing  Branch, 
FAA.  Eastern  Region  may  adjust  the  in- 
spection intervals  specified  in  this  AD. 

Note. — The  Federal  Aviation  Agency  has 
determined  that  this  document  does  not  con- 
tain a  major  proposal  requiring  preparation 
of  an  Inflation  Impact  Statement  under  Ex- 
ecutive Order  11821  and  OMB  Circular  A-107. 

This  amendment  is  effective  January 
28.  1977. 

(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1364(a),  1431 
and  1423),  and  section  6(c)  of  the  Depart- 
ment of  Transportation  Act  (49  VS.C. 
1656(c) 1) 

Issued  in  Jamaica,  N.Y.,  on  January 
14, 1977. 

L.  J.  Caroimali. 
Acting  Director,  Eastern  Region. 

|FR  Doc  77-2613  Filed  l-26-T7;B:46  am] 


(Docket  No  75-NE-36,  Amdt.  39-2814) 

PART  39 — AIRWORTHINESS  DIRECTIVES 

Pratt  &  Whitney  JT8D  Aircraft  Engines 

A  proposal  to  amend  {39.13  of  Part  39 
of  the  Federal  Aviation  Regulations. 
Amendment  39-2099  (39  FR  7626),  AD 
75-05-06,  as  amended  by  Amendment  39- 
2604  (41  FR  19619'  to  require  retorquing 
within  1500  hours  time  in  service  of  all 
fuel  manifold  "B"  nuts  that  have  not 
been  retorqued  in  service  was  published 
in  the  Federal  Register  on  November  1, 
1976  (41  FR  47947 >. 

Interested  persons  have  been  afforded 
the  opportunity  to  fully  participate  in 
the  making  of  this  amendment.  Com- 
ments were  received  from  the  Air  Trans- 
port Association  (ATA)  in  response  to 
the  notice.  The  commentator  suggested 
that  the  requirement  to  retorque.  within 
1500  hours  time  In  service,  all  fuel  mani- 
fold "B"  nuts  that  had  been  quadruple 
torqued  at  manufacture  is  unresksonable 
and  would  impose  an  unnecessary  bur- 
den and  loss  of  service  to  the  public.  The 
ATA  recommended  a  retroque  at  2500 
hours  m  lieu  of  the  1500  hours.  The  com- 
mentator based  the  recommendation  on 
the  improved  failure  statistics  of  the 
quEUlrupIe  torqued  "B"  nuts  (at  manu- 
facture) versus  the  single  or  double 
torqued  "B"  nuts,  the  success  of  the  in- 
dividual carrier  inspection  programs  and 
finally  the  lack  of  evidence  that  safety 
of  flight  was  affected. 

Subsequent  to  the  ATA  comments  on 
this  subject,  an  operator  experienced  a 
"B"  nut  leak  and  resultant  fire  on  an 
engine  which  was  quadruple  torqued  at  i 
manufacture.  The  fire  resulted  in  an  In- 
flight shutdown,  and  due  to  the  severe 
nature  of  the  fire,  ground  fire  extinguish- 
ing assistance  was  required.  The  engine 
had  been  operating  under  a  fuel  flow 
monitoring  inspection  program. 
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Based  on  evaluation  of  the  data  sub- 
mitted by  the  commentator  and  in  view 
of  ttie  above  cited  incident,  the  proposed 
amendment  will  be  issued  as  originally 
proposed,  requiring  retorque  within  1500 
hours  time  in  service  on  affected  engines. 

The  Federal  Aviation  Administration 
has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  inflation  impact  state- 
ment under  Executive  Order  11821  and 
OMB  Circular  A-107. 

In  consideration  of  the  foregoing,  and 
pursutmt  to  the  authority  delegated  to 
me  by  the  Administrator  (31  FR  13697), 
i  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations,  Amendment  39-2099  (39  FR 
762$),  AD.  75-05-06.  as  amended  by 
Amendment  39-2604  (41  FR  19619  >  is 
further  amended  as  follows: 

A.  Delete  the  words  "were  single  or 
double  torqued  at  original  manufacture 
and"  from  the  applicability  paragraph. 

B.  Delete  the  words  "torque"  from 
Paragraph  1.  and  "torqued"  from  Para- 
graph 2,  and  insert  the  words  "retorque" 
and  "retorqued"  respectively. 

C.  Delete  the  words  "the  effective  date 
of  this  A.D.,  unless  already  accom- 
plished" from  Paragraph  1,  and  insert 
the  words  March  12,  1976,  for  fuel  mani- 
feUds  with  "B  '  nuts  which  were  single  or 
double  torqued  at  original  manufacture 
and  within  the  next  150O  hoiu-s  time 
in  service  after  the  effective  date  of  this 
amendment  for  fuel  manifolds  with  "B" 
nuts  which  were  quadruple  torqued  at 
original  manufacture,  unless  already  ac- 
c<Hnplished. 

Issued  in  Burlington.  Mass.,  on  Jan- 
uary 14.  1977. 

This  amendment  becomes  effective 
February  24.  1977. 

*  QUENTIN  S.  T.'.YLOR, 

Director.  New  England  Region. 

|FR  Doc .77-2188  Piled  l-26-77;8:45  ami 


{Airspace  Doclter  No.  76-SO-lOll 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES.  CON- 
TROLLED AIRSPACE.  AND  REPORTING 
POINTS 

Designation  of  Control  Zone 

On  November  18,  1976.  a  Notice  of  Pro- 
DOseti  Rulemaking  was  published  in  the 
Federal  Recistes  (41  FR  50841 1 ,  stating 
that  the  Federal  Aviation  Administration 
was  considering  an  amendment  to  Part 
71  of  the  Federal  Aviation  Regulations 
that  would  designate  the  Sanford,  Fla., 
control  zone. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule- 
making through  the  submission  of  com- 
ments. All  comments  received  were  fa- 
vorable. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations  is 
amended,  effective  0901  G.M.T.,  April  21, 
1977.  as  hereinafter  set  forth. 

In  §  71.171  (42  FR  355).  the  foUowing 
control  zone  is  added : 

Sanforo,  Fla. 

Within  a  5-mlle  radius  of  Eanford  Airport 
(lat.  28''46  30'  N.long.  81'14'26"  W),  wjth- 
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m  3  miles  each  side  of  the  259°  bearing  from 
the  Sanford  RBN  (lat.  28°4705"  N.,  long. 
81°14'36"  W.),  extejiding  from  the  5-mile 
radius  zone  to  8.5  miles  west  of  the  RBK. 
This  control  zone  is  effective  from  0800  to 
2100  hours,  local  time,  dally. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  cf 
1958  (49  U.S.C.  1348(a))  and  ol  Sec.  6(cl  of 
the  Department  of  Transportation  Act  (49 
U.S.C.  1655(0  \  ). 

Note:  The  PAA  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821  aod 
CIMB  Circular  A-107. 

Issued  in  East  Point,  Ga.,  on  January 
13,   1977. 

George  R.  LaCaille, 
Acting  Director,  Southern  Region. 

|FR  Doc.77-2616  Filed  1-26-77:8:45  am  | 


I  Docket  No.  16423;   Amdt    No.   1056) 

PART  97— STANDARD  INSTRUMENT 
APPROACH   PROCEDURES 

Recent  Changes  and  Additions 

This  amendment  to  Part  97  of  the  Fed- 
eiral  Aviation  Regulations  incorporates  by 
reference  therein  changes  and  additions 
to  the  Standard  Instrument  Approach 
Procedures  (SIAPs)  that  were  recently 
adopted  by  the  Administrator  to  promote 
safety  at  the  airports  concerned. 

The  complete  SIAPs  for  the  changes 
and  additions  covered  by  this  amendment 
are  described  in  FAA  Forms  8260-3, 8260- 
4,  or  8260-5  and  made  a  part  of  the  public 
rule  making  dockets  of  the  PAA  in  ac- 
cordance with  the  procedures  set  forth 
in  Amendment  No.  97-696  (35  FR  5609). 

SIAPs  are  available  for  examination  at 
the  Rules  Docket  and  at  the  National 
Fhght  Data  Center,  Federal  Aviation  Ad- 
ministration, 800  Independence  Avenue, 
S,W.,  Washington,  D.C.  20591.  Copies  of 
SIAPs  adopted  in  a  particular  region  are 
also  available  for  examination  at  the 
headquarters  of  that  region.  Individi*il 
copies  of  SIAPs  may  be  purchased  from 
the  FAA  Public  Information  Center,  Alfe- 
230,  800  Independence  Avenue.  S.W., 
Washington,  D.C.  20591  or  from  the  ap- 
pKcable  FAA  regional  office  in  accordance 
with  the  fee  schedule  prescribed  in  49 
CPR  7.85.  This  fee  is  payable  in  advance 
and  may  be  paid  by  check,  draft,  cr 
postal  money  order  payable  to  the  Treas- 
urer of  the  United  Stales.  A  weekly 
transmittal  of  all  SIAP  changes  and 
additions  may  be  obtained  by  subscrip- 
tion at  an  annual  rate  of  $150.00  per 
annum  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC.  20402.  Addi- 
tional copies  mailed  to  the  same  address 
nmy  be  ordered  for  $30.00  each. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  amendment.  I 
find  that  further  notice  and  public  pro- 
cedure hereon  is  impracticable  and  good 
cause  exists  for  making  it  effective  in  less 
than  30  days. 

In  consideration  of  the  foregoing,  Part 
97  of  the  Federal  Aviation  Regulations  is 
amended  as  follows,  effective  on  the  d^tes 
specified :  , 


1.  Section  97.23  is  amended  by  orig- 
inating, amending  or  canceling  the  fol- 
lowing VOR-VOR/DME  SIAPs,  effec- 
tive March  10,  1977. 

South  Lake  Tahoe,   CA — Lake  Tahoe  Arpt., 

VOR'DME-A,  Amdt.  1 
Greeley,  CO — Weld  County  Municipal.  VCHr- 

A.  Amdt   4 
Pocatellc.  ID — Pocatello  Municipal,  VOR  Rwy 

3.  Amdt.  13 
Pccatello.    ID — Pocatello    Municipal,    VOR/ 

DME  Rw:,-  21.  Amdt   7 
Brow:iw(X)d.       TX— Brownwood      Municipal, 

VOR  Rwy  17,  Amdt.  6 
Georgetown.      TX — Georgetown      Municipal, 

VOR  DME  Rwy  35,  Amdt.  3 

•  *   *  effective  March  3,  1977. 

Macomb.      XL — Macomb     Municipal,     VOR/ 

DME-A.  Amdt.  1 
Berkeley     Springs,     WV — Potomac     Airpark, 

VOR  Rwy  29,  Amdt.  1 
Cable.    Wl — Cable   Union   Arpt.,   VOR/DME- 

A.  Amdt.  1 
Superior.   WI — Richard   I.   Bong   Arpt.,   VOR 

R-;(n?  13.  Amdt.  1 

*  •   •  effective  January  27,  1977. 

Pendleton,  OR — Pendleton  Municipal,  VOR 
Rwy  7L,  Amdt.  12 

The  FAA  published  amendments  in 
Docket  No.  16302,  Amdt.  No.  1050  to  Part 
97  of  the  Federal  Aviation  Regulations 
(31  FR  54166;  December  13,  1976)  imder 
§  97  23,  effective  January  20,  1977,  which 
are  hereby  amended  as  follows: 

a.  Orlando^  FL — Orlando  Jetport  at  McCoy, 

VOR  Rwy  18L,  Original  Is  resctaded. 

b.  Orlando,  FL — Orlando  Jetport  at  McCoy, 

VOR  Rwy  18L  &  18R,  Amdt.  3  cancella- 
tion Is  rescinded  (Amdt.  3  remains  In 
effect) . 

2.  Section  97.25  is  amended  bv  orig- 
inating, amendmg  or  canceling  the  fol- 
lowing SDF-LOC-LDA  SIAPs,  effective 
March  10.  1977. 

Bismarck,  ND — Bismarck  Municipal,  LOC/ 
DME(BC)  Rwy  13,  Amdt.  2 

Harlingen.  TX — Harllngen  Industrial  Air- 
park,   LOC(BC)    Rwy    35L,    Amdt.    3 

*  *   *  effective  March  3.  1977. 

Elklns.  WV — Elkins-Randolph  County  Jen- 
nmgs-Randolph  Field,  LDA-C,  Amdt.  2 

•  *   *  effective  February  24,  1977. 

Hawthorne.  CA — Hawthorne  Municipal,  LOu 
Rwy  25,  Anadt.  1 

3.  Section  97.27  is  amended  by  orig- 
inating, amending,  or  canceling  the  fol- 
lowing NDB/ADF  SIAPs,  effective  March 
IC.  1977. 

Bismarck,    ND — Bismarck    Municipal,    NDB 

Rwy  31,  Amdt.  24 
Bripham  City,  UT — Brigbam  City  Arpt ,  NDB 

Rwy  26.  Amdt.  5 

•  •   *  effective  March  3,  1977. 

Macomb.  IL — Macomb  Municipal  Arpt.,  NDB 

Hwv  26.  Amdt.  5 
Sturgis,  KY — Sturgls  Muni  Axpt.,  NDB  Rwy 

36.  Original 
Defiance.     OH — Defiance     Memorial     Arpt.. 

NDB  Rwy  12,  Andt.  5 
Cable.     WI— Cable     Union     Arpt.,     NDB-B, 

Amdt.  S 

*  *   •  effective  January  27, 1977. 

Pendleton,  OR — Pendleton  Municipal  Arpt., 
NDB-A,  Amdt.  1 

4  Section  97.29  is  amended  by  orig- 
inating, amending,  or  canceling  the  fol- 
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lowing  ILS  SIAPs.  effective  March  10. 
1977. 

Little  Rock.  AR— Adams  Field,  ILS  Rwy  22, 

Amdt.  1 
Bismarck,    ND — Bismarck    Municipal    Arpt., 

HjS  Rwy  31,  Amdt.  25 

•  *   •  effective  March  3, 1977. 

Hagerstown,  MD — Hagerstown  Regional.  ILS 
Rwy  27.  Amdt.  1 

•  •   •  effective  January  27. 1977. 

Pendleton.    OR — Pendleton  Municipal.    ILS 
Rwy  26R,  Amdt.  16 

•  *  ♦  effective  January  13.  1977. 

Hlllsboro,      OR — Portland-Hillsboro      Arpt., 
ILS  Rwy  12.  Amdt.  2 

5,  Section  97,31  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing RADAR  SIAPs.  effective  March 
3.  1977. 

Jackson,     MS — Allen    C.     TTiompson    Field, 
RADAR-1,  Amdt,  9 

6.  Section  97.33  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing RNAV  SIAPs,  effective  March  3. 
1977. 

Dayton,  OH — James  M.  Cox-Dayton  Munici- 
pal, RNAV  Rwy  6R,  Amdt.  2 
Cable,   WI— Cable   Union  Arpt.,   RNAV  Rwy 

34,  Amdt.  1 
(Sees.  307.  313.  601,   1110,  Federal  Aviation 
Act  of  1958;  49  U.S.C.  1438,  1354,  1421.  1510, 
and  Sec.  6(c)  Department  of  Transportation 
Act,  49  U.S.C.  1656(c) ) 

Issued  in  Washington,  D.C,  on  Janu- 
ary 14, 1977. 

James  M.  Vines. 
Ohief, 
Aircraft  Programs  Division. 

Note.  Incorporation  by  reference  provisions 
in  §§97.10  and  97.20  (35  PR  5610)  approved 
by  the  Director  of  the  Federal  Register  on 
May  12,  1969. 

|FR  Doc.77-2614  PUed  1-26-77:8:45  am] 


IDocket  No.  16435;  Amdt.  No.  1057] 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

Recent  Changes  and  Additions 

This  amendment  to  Part  97  of  the  Fed- 
eral Aviation  Regtilations  incorporates 
by  reference  therein  changes  and  addi- 
tions to  the  Standard  Instrument  Ap- 
proach Procedures  (SIAPs)  that  were 
recently  adopted  by  the  Administrator 
to  promote  safety  at  the  airports  con- 
cerned. 

The  complete  SIAPs  for  the  changes 
and  additiCHis  covered  by  this  amend- 
ment are  described  In  FAA  Forms  8260-3. 
8260-4,  or  8260-5  and  made  a  part  of 
the  public  rule  making  dockets  of  the 
FAA  in  accordance  with  the  procedures 
set  forth  in  Amendment  No.  97-696  (35 
FR  5609) . 

SIAPs  are  available  for  examination 
at  the  Rules  Docket  and  at  the  National 
Flight  Data  Center.  Federal  Aviation 
Administration.  800  Independence  Ave- 
nue. SW..  Washington,  D.C,  20591.  Copies 
of  SIAPs  adopted  in  a  particular  region 


are  also  available  for  examination  at  the 
headquarters  of  that  region.  Individual 
copies  of  SIAPs  may  be  purchased  frcHn 
the  FAA  Public  Information  Center, 
AIS-230,  800  Independence  Avenue,  SW., 
Washington,  D.C.  20591  or  from  the  ap- 
plicable FAA  regional  office  in  accord- 
ance with  the  fee  schedule  prescribed  in 
49  CFR  7.85.  This  fee  is  payable  in  ad- 
vance and  may  be  paid  by  check,  draft, 
or  postal  mcmey  order  payable  to  the 
Treasurer  of  the  United  States.  A  weekly 
transmittal  of  all  SIAP  changes  and  ad- 
ditions may  be  obtained  by  subscription 
at  an  annual  rate  of  $150.00  per  anniun 
from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Wash- 
ington, D.C.  20402.  Additional  copies 
mailed  to  the  same  address  may  be 
ordered  for  $30.00  each. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  sunendment, 
I  find  that  further  notice  and  public  pro- 
cedure hereon  is  impracticable  and  good 
cause  exists  for  making  it  effective  in  less 
than  30  days. 

In  consideration  of  the  foregoing,  Part 
97  of  the  Federal  Aviation  Regulations 
is  amended  as  follows,  effective  on  the 
dates  specified: 

1.  Section  97.23  is  amended  by  origi- 
nating, amending,  or  csmceling  the  fol- 
lowing VOR^VOR/DME  SIAPs,  effective 
March  10,  1977. 

Mlddletown.   DE — Summit   Airpark,   VOR-A. 

Amdt.  3 
Freeport,  IL— The  Albertus  Arpt.,  VOR  Rwy 

24,  Amdt.  1 
Pekln,    IL— Pekln   Municipal    Arpt..   VOR-A, 

Amdt.  2 
Madison.  IN— Madison  Municipal  Arpt .  VOR. 

DMERWT  3.  Amdt   2 
Nappanee.    IN — Nappanee    Municipal    Arpt.. 

VOR^B.  Original 
Gaylord.   MI— Otsego  Co-.mty,   VOR   Rwy   9. 

Amdt.  1 
Gaylord,  MI — Otsego  County.  VOR  Rwy  27, 

Amdt.  5 
Hallock,      MN— Hallock      Municipal      Arpt., 

VORTAC  Rwy  31.  Amdt.  1 
St.  Charles,  MO — St.  Charles  Arpt.,  VOR  Rwy 

9,  Original 
St.  Charles,  MO — St    Charles  Arpt.,  VOB-B, 

Amdt.  1,  cancelled 
St.  Joseph,  MO — Rosecrans  Memorial  Arpt., 

VOR  Rwy  17,  Amdt.  10 
Rocky     Mount.     NC — Rocky     Mount-WUson 

Arpt ,  VOR  DME  Rwy  22,  Amdt.  5 
Shelby.  OH — Shelby  Commumty  Arpt.,  VOR- 

A.  Amdt.  2 
Bartlesville.  OK — Prank  PhtUlpe  Arpt.,  VOR 

Rwv  17.  Amdt.  8 
Bartlesville.  OK— Frank  Phillips  Arpt.,  VOR 

DME  Rwy  35,  Amdt.  3 
Ashland.    WI — John    F     Kennedy    Memorial 

Arpt  .  VOR  Rwy  2.  Amdt.  1 
Ashland     WI — John    F.    Kennedy    Memorial 

Arpt  .  VOR  Rwv  31,  Amdt.  1 
Oshkosh.  WI— Wittman  Field,  VOR  Rwy  27 

Amdt.  1 

•   •   *  effective  January   12,   1977. 

Clinton.  OK — Clinton-Sherman  Airport,  VOR 
R«-y  35L.  Amdt.  3 

2.  Section  97.25  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing SDF-LOC-LDA  SIAPs,  effective 
March  10.  1977. 

St.  Joseph.  MO — Rosecrans  Memorial  Arpt.. 
LOC(BCl  Rw\-  17,  Amdt.  4 


'  *  *  effective  January  12, 1977. 

Clinton.  OK — Clinton-Sherman  Airport,  LOC 
(BC)  Rwy  17R,  Amdt.  3 

3.  Section  97.27  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing NDB/ADF  SIAPs,  effective  March 
10.  1977. 

Freeport.  IL — The  Albertus  Arpt..  NDB  Rwy 

24,  Amdt    5 
Madison,  IN — Madison  Municipal  Arpt.,  NDB 

Rwy  3.  Amdt.  3 
Alpena,  MI— Phelps-ColUns  Arpt.,  NDB  Rwy 

18,  Amdt.  10 
Alpena,  MI— Phelps -ColUns  Arpt.,  NDB  Rwy 

36.  An*dt.  1 
St.  Joseph,  MO — ^Rosecrans  Memorial  Arpt.. 

NDB  Rwy  17,  Amdt.  6 
St.  Joseph,  MO — ^Rosecrans  Memorial  Arpt.. 

NDB  Rwy  35,  Amdt.  26 
Rockingham.  NC — ^Rocklngham-Hamlet  Arpt.. 

NDB  Rwy  31,  Original 
Ashland,    WI — John   P.    Kennedy   Memorial 

Arpt..  NDB  Rwy  2.  Amdt.  5 

•  •  •  effective  February  24, 1977. 

Rocky    Mount.    NC — Rocky    Mount-Wllaon 
Arpt.,  NDB  Rwy  4,  Original 

•  •  •  effective  February  10, 1977. 

Magnolia.    AR — Magnolia    Municipal    Arpt.. 
NDB  Rwy  35,  Original 

Rutherfordton,      NC — Rutherford      County 
Arpt.,  NDB  Rwy  36,  Original 

•  •  •  effective  February  3. 1977. 

Casev.  IL— Casey  Municipal  Arpt.,  NDB  Rwy 
4,  Original 

•  •  *  effective  January  12, 1977. 

Clinton.  OK — Clin  ton -Sherman  Airport.  NDB 
Rwy  17R,  Amdt.  3 

4.  Section  97.29  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing ILS  SIAPs,  effective  March  10. 
1977. 
Alpena,   MI — Phelps-Colllns   Arpt  .   ILS  Rwy 

36,  Amdt.  1 
St.  Joseph,  MO — Rosecrans  Memorial  Arpt.. 

ILS  Rwy  35.  Amdt.  26 
Columbia.  SC — Columbia  Metropolitan  Arpt  , 

11^  Rwy  29,  Amdt.  1 

•  •  •  effective  February  24. 1977. 
Rocky    Mount,    NC — Roclcy    Mount-Wilson 

Arpt.,  ILS  Rwy  4.  Amdt.  5 

•  •  *  effective  January  12.  1977. 

Clinton.  OK — Clinton-Sherman  Airport,  ILS 
Rwy  35L.  Amdt.  3 

5.  Section  97.31  is  amended  by  origi- 
nating, amending,  or  canceling  the  fol- 
lowing RADAR  SIAPs,  effecUve  Febru- 
ary 10.  1977. 
Savannah,   OA — Savannah   Municipal   Arpt., 

RADAR-1,  Original 
Savannah,   OA — SavannAli  Municipal  Arpt., 
RADAR-A,  Amdt.  6,  cancelled 

6.  Section  97.33  is  amended  by  orglni- 
nating.  amending,  or  canceling  the  fol- 
lowing  RNAV   SIAPs.   effective   March 
10,  1977. 
Pekln,    XL— Pekln    Municipal    Arpt.,    RNAV 

Rwy  9,  Amdt.  1 
Burlington.  lA — Burlington  Municipal  Arpt,, 

RNAV  Rwy  18,  Amdt.  1 
Parsons,  KS— Trl  City  Arpt..  RNAV  Rwy  17. 

Amdt.  1 
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PaMons.  KB— Trt  City  Arpt .  RNAV  Bwy  SB, 

Amdt.  1 
St.  Jooeph.  MO — Roeecrans  Memorial  Arpt., 

RNAV  Rwy  17,  Amdt.  2 

(Sees.  307,  813,  601,  1110,  Federal  AvlaUon 
Aot  of  1968;  4fi  C.aC.  1438.  13&4.  1421.  1610, 
and  Sec.  d(c)  Department  of  Transportation 
Act.  49  use.  ie56(C).) 

Issued  in  Washington,  D.C.,  on  Janu- 
ary 21.  1977. 

James  M.  Vines. 

Chief. 
Aircraft  Programs  Division. 

Note. — Incorporation  by  reference  provi- 
sions in  9$  97.10  and  97.20  (35  FR  6610) 
approved  by  the  Director  of  tbe  Federal 
Register  on  May  12,  1960. 

IFR  Doc.77-2616  Filed  1-26-77:8:45  am) 

TitDe  16 — Commercial  Practices 

CHAPTER  II— CONSUMER  PRODUCT 
SAFETY  COMMISSION 

PART  1012— MEETINGS:  ADVANCE  PUB- 
UC  NOTICE.  PUBLIC  ATTENDANCE, 
AND  RECORDKEEPING 

Interim  Rules 

Cross  Reference:  For  interim  rules 
governing  the  procedures  for  making  a 
determination  to  open  or  close  a  meeting 
of  the  Commissioners,  the  provisions  few- 
public  announcement  of  such  meetings 
and  the  provisions  regarding  recordkeep- 
ing for  such  meetings,  effective  January 
27,  1977,  see  FR  Doc.  77-2579  published 
in  the  Pr(^)osed  Rules  section  of  this 
issue. 

Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  II — SECURITIES  AND 
EXCHANGE  COMMISSION 

I  Release  No.  34-13190 1 

PART  200— ORGANIZATION;  CONDUCT 
AND  ETHICS;  AND  INFORMATION  AND 
REQUESTS 

DetegatJon  of  Authority  to  Director  of 
Division  of  Corporation  Finance 

The  Commission  today  announced  the 
amendment,  effective  immediately,  of  its 
regulations  governing  delegation  of  au- 
thority to  the  Director  of  the  Division  of 
Corporation  Finance  <17  CFR  200  30-1 » 
with  respect  to  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  il5  U.S.C. 
78a  et  seq.,  as  amended  by  Pub.  L.  No.  94- 
29  I  June  4.  1975'  i. 

Section  3iaiii2i  of  the  Exchange  Act 
provides  that  the  term  "exempted  secu- 
rity" or  "exempted  securities"  include?. 
among  others,  "securities  issued  or  guar- 
anteed by  corporatiors  in  which  the 
United  States  has  a  direct  or  indirect  in- 
terest as  shall  be  designated  for  exemp- 
tion by  the  Secret^jy  of  the  Tieasury  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  inves- 
tors." In  accordance  with  the  provisions 
of  this  section,  the  Secretary  of  the 
Treasury  from  time  to  time  designates 
appropriate  securities  for  exemption. 
Upon  receipt  of  a  letter  from  the  Sec- 
retary of  the  Treasury,  or  from  a  Treas- 
ury Department  official  with  delegated 


authority  to  act  for  the  Secretary,  desig- 
nating securities  as  exempted  securities 
under  section  3(a)  (12) ,  the  Commissicwi 
authorizes  publication  of  a  release  an- 
nouncing the  designation. 

Inasmuch  as  these  releases  are  of  a 
routine  nature  and  do  not  involve  any 
policy  considerations  or  novel  questions, 
it  is  not  necessary  for  the  Commission  to 
consider  each  Treasury  Department  des- 
ignation announcement  on  an  individual 
basis.  Delegation  of  authority  to  the  Di- 
rector of  the  Division  of  Corporation  Fi- 
nance to  issue  these  announcement  re- 
leases will  eliminate  any  delay  caused 
by  seeking  Commission  approval  for  re- 
lea*  of  the  information  and  therefore 
will  result  in  more  timely  notice  to  tine 
public  of  the  designation  of  a  new  ex- 
empted security. 

TV)  accomplish  this  delegation  of  au- 
thority, the  Commission  hereby  amends 
17  CFR  20C.30-1  by  adding  a  new  para- 
graph (d)  <9)  to  read  as  follows: 

§  200.30-1  Delegation  of  aulhoritv  tb 
Director  of  Division  of  Corporation 
Finance. 

,  *  *  •  •  * 

(d)    •  ♦  * 

<  9 1  Upon  receipt  of  a  notification  from 
the  Secretary  of  the  Treasury  desig- 
nating a  security  for  exemption  pursu- 
ant to  section  3(a)  <  12),  to  issue  public 
releases  announcing  such  designation. 
•  •  •  *  • 

The  Commission  finds  that  the  fore- 
going action  relates  solely  to  agency 
management  and  personnel  and,  accord- 
ingly, that  notice  and  prior  publication 
for  comment  under  the  Administrative 
Procedure  Act  (5  TJB.C.  553)  are  not 
necessary.  This  action,  taken  pursuant 
to  Pub.  L.  87-592.  76  Stat.  394  (15  U.S.C. 
78d-l.  78d-2).  becomes  effective  im- 
mediately. 

By  the  Commission.  | 

I  George  A.  Fitzsimmons. 

'  Secretary. 

January  19.  1977. 

I  FR  Doc. 77-2678  Filed  1-26-77:8:45  am] 

Title  19 — Customs  Duties 

CHAPTER  I— UNITED  STATES  CUSTOMS 
SERVICE,  DEPARTMENT  OF  THE  TREAS- 
URY 


PART   1- 


|T.D.  77-37) 
nENERAL   PROVISIONS 


Change  in  Customs  Field  Organization 

In  order  to  promote  more  efficient 
management  within  the  Customs  Serv- 
ice, it  is  desirable  to  transfer  supervision 
over  the  Customs  station  at  Los  Ebanos. 
Texas,  from  the  Hidalgo.  Texas,  Customs 
port  of  entry  to  the  Rio  Grande  City, 
Texias,  Customs  port  of  entry. 

Accordingly,  s  1.3(d)  of  the  Customs 
Regulations  (19  CFR  1.3(d)  >  is  amended 
by  substituting  "Rio  Grande  City."  for 
"Hidalgo."*  in  the  column  headed  "Port 
of  entry  having  supervision"  in  the  list 
of  Customs  stations  and  ports  of  entry 
having  supervision  thereof. 


(Sec.  1,  37  Stat.  434  (5  tIJS.C.  301,  19  tJB.O. 
D) 

Because  this  amendment  Involves  a 
matter  relating  to  agency  organization, 
it  is  exempt  from  the  notice  requirements 
of  5  use.  563. 

Effective  date:  This  amendment  shall 
become  effective  February  28,  1977. 

Leonard  Lehman, 
Acting  CommissioTur  of  Customs. 

Approved :  January  17,  1977. 

Jerry  Thomas, 

Under  Secretary  of  the  Treasury. 

IFR  Doc.77-2666  PUed  l-26-77;8:46  am) 


IT.D.  77-381 

PART  4 — VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

Information  Required  on  Manifest 

On  February  25,  1974,  a  notice  of  pro- 
posed rulemaking  was  published  in  the 
Federal  Register  (39  PR  7179),  which 
proposed  to  amend  §  4.93(c)  of  the  Cus- 
toms Regulations  (19  CPR  4.93(c))  to 
permit  empty  vans,  tanks,  and  barges, 
equipment  for  use  with  vans  and  tsuiks, 
empty  instruments  of  international 
traffic,  and  stevedoring  equipment  and 
material  to  be  manifested  at  the  port  of 
lading  without  including  their  identifi- 
cation numbers  or  symbols  or  other  ap- 
propriate identifying  data,  provided  the 
manifest  includes  a  statement  that  the 
district  director  at  the  port  of  unlading 
will  be  presented  with  a  statement  at  the 
time  of  entry  of  the  vessel  listing  the 
identifying  numbers  or  symbols  or  other 
appropriate  identifying  data  for  the  ar- 
ticles to  be  unladen  at  that  port. 

This  amendment  was  proposed  be- 
cause the  loading  of  such  articles  mi  a 
foreign  vessel  for  movement  from  one 
coastwise  port  to  a  second  coastwise  port 
is  the  last  action  prior  to  sailing  and  it 
is  difficult  for  the  carrier  to  list  timely 
the  number  and  symbol  of  each  article 
without  delaying  the  vessel.  Further- 
more, when  a  number  of  identical  arti- 
cles are  being  transported  to  two  or  more 
coastwise  ports,  it  is  sometimes  not 
known  which  specific  article  will  be  un- 
laden at  which  port,  and  identification 
by  number  or  symbol  on  the  manifest  by 
port  of  destination  results  in  a  cumber- 
some operation. 

In  addition,  the  notice  proposed  to 
further  amend  §  4.93 'c)  to  provide  that 
violation  of  the  requirements  set  forth 
in  that  section  would  be  subject  to  ap- 
plicable penalties  under  section  584, 
Tariff  Act  of  1930,  as  amended  (19  U.S.C. 
15841. 

Interested  persons  were  given  30  days 
from  the  date  of  publication  of  the  no- 
tice to  submit  data,  views,  or  arguments 
with  respect  to  the  proposed  amendment. 
After  consideration  of  the  comment  re- 
ceived, it  has  been  determined  that  the 
proposed  amendment  should  be  adopted 
as  set  forth  in  the  notice  of  proposed 
rulemaking. 
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Accordingly,  the  proposed  amendment 
is  adopted  as  set  forth  below. 

Effective  date:  "nils  amendment  shall 
become  effective  February  28,  1977. 
Vernon  D.  Acree. 
Commissioner  of  Customs. 

Approved:  January  17,  1977. 

Jerry   Thomas. 

Under  Secretary  of  the  Treasury. 

Paragraph  (c)  of  ?  4.93  is  amended  to 
read  as  follows: 

§  4.93  Coastwise  transportation  by  cer- 
tain vessels  of  empty  vans,  latiks.  and 
barges,  equipment  for  use  with  vans 
and  tanks:  empty  instruments  of  in- 
ternational traffic:  stevedoring  equip- 
ment and  material :  procedures. 
«  »  •  »  » 

<ci  Any  manifest  required  to  be  filed 
under  this  part  by  any  foreign  vessel 
shall  describe  any  article  mentioned  in 
paragraph  <a)  of  this  section  laden 
aboard  and  transported  from  one  United 
States  port  to  another,  giving  it.s  identi- 
fying number  or  symbol,  if  any.  or  s-jch 
other  identifying  data  as  may  be  appro- 
priate, the  names  of  the  shipper  and 
consignee,  and  the  destination.  The 
manifest  shall  also  include  a  statement 
(1)  that  the  articles  specified  in  para- 
graph (a)(1)  of  this  section  are  owned 
or  leased  by  the  owner  or  operator  of  the 
transporting  vessel  and  are  transported 
for  his  use  m  handing  his  cargo  in  for- 
'  eign  trade;  or  (2)  that  the  stevedoring 
equipment  and  material  specified  in  par- 
agraph <  a )  ( 2 1  of  this  section  is  owned 
or  leased  by  the  owner  or  operator  of  the 
transporting  vessel,  or  is  owned  or  leased 
by  the  stevedoring  company  contracting 
for  the  lading  or  unlading  of  that  ves- 
sel, and  is  transported  without  charge 
for  his  use  in  handling  his  cargo  in  for- 
eign trade.  If  the  district  director  at  the 
port  of  lading  is  satisfied  that  there  will 
be  sufficient  control  over  the  coastwise 
transportation  of  the  article  without 
identifying  it  bv  number  or  symbol  or 
such  other  identifying  data  on  the  mani- 
fest, he  may  permit  the  use  of  a  mani- 
fest that  does  not  include  such  informa- 
tion provided  the  manifest  includes  a 
statement,  that  the  district  director  at 
the  port  of  unlading  will  be  presented 
with  a  statement  at  the  time  of  entry  of 
the  vessel  that  will  list  the  identifying 
number  or  symbol  or  other  appropriate 
identifying  data,  for  the  article  to  be  un- 
laden at  that  port.  Applicable  penalties 
under  section  584.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1584).  shall  be  as- 
sessed for  violation  of  this  paragraph. 

(R.S.  251,  as  amended,  sec.  27.  41  Suit  S99. 
as  amended,  sec.  624.  46  Stat.  759  (19  U  S  C. 
66.    1624,  46   U.S.C.   8831  ) 

|FR  Doc  77-2668  Filed  1-26-77:8  45  am] 

(^ 

|T.D    77-36]' 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED  RATE, 
ETC. 

Late  Filing  of  Generalized  System  of 
Preferences  Certificate  of  Origin  Form  A 

Pursuant  to  $  10.173  (a^  of  the  Customs 
Regulations  (19  CPR  10.173(a) ),  the  im- 


porter or  consignee  of  a  shipment  of  mer- 
chandise eligible  for  duty-free  treatment 
under  the  Generalized  System  of  Pref- 
erences, valued  in  excess  of  $250,  is  re- 
quired to  file  with  the  district  director 
of  Customs  at  the  time  of  entry  a  prop- 
erly completed  Certificate  of  Origin 
Form  A  tor  an  acceptable  duplicat.e 
therec i '  as  evidence  of  the  count r>-  of 
origin  cf  the  merchandise.  If  a  properly 
completed  Certrfioate  of  Origin  Form  A 
(or  an  acceptable  duplicate  thereof  >  is 
not  produced  at  the  time  of  entry,  the 
enti-\  will  be  accepted  provided  all  other 
applicable  requirements  are  met  and  the 
importer  or  consiKnee  gives  a  bond  on 
Customs  Form  7551.  7553.  or  7595  for  the 
subsequent  production  of  the  Certificate 
of  Origin. 

However,  pursuant  to  S  10  112  of  the 
(?u«toms  Regulations  1 19  CFR  10.112  . 
whenever  a  Iree  entrv-  or  a  reduced  du'y 
document,  form,  or  statement  required 
to  t)e  filed  in  connection  with  the  entr> 
is  net  filed  at  the  time  of  the  entrj-  cr 
within  the  period  for  which  a  bond  w.is 
filed  for  its  production,  but  failure  to  ftif 
It  was  not  due  to  v.illful  negligence  or 
fraudulent  intent,  such  dcKiunent.  fcrm. 
or  statement  may  be  filed  at  any  tmie 
prior  to  liquidation  of  the  entrj  or,  if  the 
entr>  was  liquidated,  before  the  liquida- 
tion becomes  final. 

In.ismuch  as  §  10.112  of  the  Custom*: 
Regulations  permits  the  late  filing  oi 
other  free  entry  and  reduced  duty  docu- 
ments, it  has  been  concluded  that  the  re- 
quirement that  the  Certificate  of  Origin 
be  filed  only  at  the  time  of  entr\'  or 
within  the  pei  ;od  for  which  a  bond  wa.s 
filed  for  its  subsefjucnt  production  is  un- 
duly restrictive.  Accordingly,  it  has  been 
determined  that  the  late  filing  provi- 
sions of  ?  10.112  of  the  Customs  Regula- 
tions should  be  made  applicable  to  the 
filing  of  the  Certificate  of  Origin  by 
amending  5  10.173<a>  of  the  Customs 
Regulations  to  provide  that  the  certifi- 
cate be  filed  in  connection  with  the  entrv, 
rather  than  at  the  time  of  entry. 

Pursuant  to  §  10.172  of  the  Custom^^ 
Regulations  '19  CFR  10.172 ».  a  written 
claim  for  duty-free  entry  is  required  to 
be  filed  on  the  entrj-  document  by  plac- 
ing the  symbol  "A"  as  a  prefix  to  the 
Tariff  Schedules  of  the  United  States 
Annotated  item  number  for  each  article 
for  which  .such  treatment  is  claimed.  In 
order  to  make  it  clear  that  the  failure 
to  properly  place  the  symbol  \\"  on  the 
pntry  document  does  not  preclude  the 
importer  or  consignee  iiom  filing  thc 
'^eitihcate  of  the  Origm  subsequent  to 
th«?  time  cf  entry  in  accordance  with 
5  10  112  of  the  Customs  Regulations,  it 
has  been  determined  that  the  late  filln? 
of  the  certificate  in  accordance  with 
that  ."section  should  constitute  tlie  writ- 
ten claim  for  dutv-free  entn-'- 

Accordingly.  Part  10  of  the  Customs 
Regulations  <19  CFR  Part  10'  is 
amended  in  the  followmg  manner: 

The  second  sentence  of  §  10.172  is 
amended  to  read  as  follows: 

§  10.172  Claim  for  exemption  from 
duty  under  the  Generalized  System 
of   Preferences. 

*  •  *  If  duty-free  treatment  is  claimed 
at  the  time  of  entry,  a  written  claim 


shall  be  filed  on  tlie  entry  document  by 
placing  the  symbol  A"  as  a  prefix  to  the 
Tariff  Schedules  of  the  United  States 
Annotated  item  number  for  each  article 
for  which  such  treatment  is  claimed.  If 
duty-free  treatment  is  claimed  subse- 
quent to  the  time  of  entry  in  accordsuice 
with  ?  10.112.  the  filing  of  The  Certificate 
of  Oripm.  or  a  duplicate  thereof  as  de- 
scribed m  5  10173ian2),  shall  consti- 
tute the  written  claim. 

The  first  sentence  of  paragraph  »a) 
( 1  I ,  and  the  first  sentence  of  p^aragrajdi 
iaM2.  of  5  10173  are  amended  to  read 
£s  follows. 

§  10.1  T.'J      Evidence    of    the    country    of 
origin. 

lai  Shipments  valxud  ii  rxcess  of 
$Z50. —  ■  ■;  •  Certificate  of  Orip-n.  Except 
as  provided  in  paragraph  la  5  of  this 
■-ectic.n.  the  importer  or  cor.'-gr.ee  of  a 
shipmei.i  of  eligible  merchandi.-e  \alued 
m  excels  of  $250  shall  file  with  the  dis- 
trict director  in  connection  \\:th  the  en- 
trj'  the  Generahzed  System  cf  Prefer- 
ences Certificate  of  Origin  Form  A.  as 
evidence  of  the  country  of  origin.   •   •   * 

f2'  Duplicate  Certificate  cf  Origin.  In 
the  event  of  the  loss,  theft,  or  destruc- 
tion of  a  Certificate  of  Origin,  the  dis- 
trict director  will  accept  in  connection 
with  the  entry  a  duplicate  Certificate  of 
Origin  issued  by  the  appropriate  govern- 
mental body  in  the  country  of  origin  and 
endorsed  with  the  word  •'duplicate'  in 
box  4    •   •   • 

Inasmuch  as  the  foregoing  amend- 
ments merely  relax  present  requirements 

and  place  no  affirmat:\e  duty  or  burden 
on  the  public,  prior  notice  and  public 
procedure  thereon  is  unnecessary  and 
good  cause  is  found  for  dispensing  wiyi 
the  delayed  effective  date  provision  of  5 
U.S.C.  553. 

Effective  date:  These  amendments 
shall  be  effective  January  27,  1977. 

Vfrnon  D.  Acree. 
Commissioner  of  Customs. 

Approved:  January  17,  1977. 

Jefrv  Thomas 

L'jjdf  Secretary  of  the  Treasury. 

[FR  D-.-c. 77-2667  F.led  l-£6-7'7.8.45  am) 


[TD    77-351 

PART   24 — CUSTOMS   FINANCIAL  AND 
ACCOUNTING   PROCEDURE 

Reimbursement  for  Overtime  Services 

In  accordance  with  section  5  of  the  Act 
of  February  13.  1911.  as  amended  (19 
use.  267) ,  and  section  451  of  the  Tariff 
Act  of  1930.  as  amended  ( 19  U  S.C.  1451  > . 
§24  16  of  the  Customs  Regulations  "19 
CFR  24  16 1  provides  that  parties  request- 
ing overtime  services  by  Customs  em- 
ployees are  required  to  reimburse  Cus- 
toms for  the  amount  of  overtime  com- 
pensation paid  to  the  employees  perform- 
ing th*e  services  For  Customs  purposes, 
"overtime  services"  are  those  performed 
on  Simdays  or  holidays,  or  on  weekdays, 
before  the  hours  of  8:00  ajn.  or  after 
5:00  p.m.,  or  between  the  corresponding 
weekday  hours  where  the  regular  hours 
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tor  the  transaction  of  Customs  business 
•re  other  than  8:00  a.in.  to  5:00  pjn. 

In  the  case  of  Customs  services  per- 
foarmed  in  connection  with  the  arrival  or 
departure  of  private  vessels  and  aircraft, 
section  53(a)  of  the  Airport  and  Airway 
Development  Act  of  1970,  as  amended  (49 
U.S.C.  1741(a)).  limits  the  amount  of 
reimbursements  to  $25.00.  In  the  case  of 
inspectional  services  performed  as  a 
con-sequence  of  the  operation  of  aircraft 
generally,  section  53(e)  of  that  Act  limits 
the  amount  of  reimbursement  for  such 
services  performed  during  regularly- 
established  hours  of  service  on  Sundays 
or  holidays  to  the  amount  that  would 
have  been  charged  had  they  been  per- 
formed during  regularly-established 
hours  of  service  on  weekdays.  The  provi- 
sions of  section  53  te)  will  become  effec- 
tive on  January  1.  1977. 

As  written,  §  24.16  of  the  Customs  Reg- 
ulations does  not  reflect  the  provisions 
of  section  53  of  the  Airport  and  Airway 
Development  Act  of  1970.  as  amended 
(49  use.  1741  > .  Therefore,  it  is  neces- 
sary to  amend  §  24.16  to  provide  that 
charges  for  Cu.-^toms  overtime  services 
shall  be  made,  where  appropriate,  in  ac- 
cordance with  that  Act.  and  in  particu- 
lar, that  no  such  charges  for  overtime 
shall  be  made  to  owners  or  operators  of 
aircraft  for  services  performed  on  Sun- 
days or  holidays  between  the  hours  of 
8:00  a.m.  and  5:00  p.m.  (effective  Janu- 
ary 1. 1977) .  Inasmuch  as  the  latter  serv- 
ices will  be  provided  without  charge. 
124.16  is  also  amended  to  provide  that 
the  required  application  for  .such  services 
need  not  be  accompanied  by  a  cash  de- 
posit or  bond. 

Accordingly.  5  24.16  of  the  Customs 
Regulations  (19  CFR  24.16>  is  amended 
in  the  following  manner: 

§24.16      [Amrndtdl 

-  Paragraph  *a'  of  §24.16  is  amended 
to  read  as  follows : 

(at  General.  Customs  services  for 
which  overtime  compensation  is  provided 
for  by  section  5  of  the  Act  of  February  13, 
1911.  as  amended  (19  U.S.C.  267) ,'  or  sec- 
tion 451.  Tariff  Act  of  1930,  as  amended  ' 
(19  U.S.C.  1451) .  shall  be  furnished  only 
upon  compliance  with  the  requirements 
of  those  statutes  for  applying  for  such 
services  and  giving  security  for  reim- 
biirsement  of  the  overtime  compensation, 
unless  the  compensation  is  nonreimburs- 
able under  the  said  section  451.  or  section 
S3  of  the  Airport  and  Airway  Develop- 
ment Act  of  1970.  as  amended  (49  U.S.C. 
1741 » .  Reimbursements  of  overtime  com- 
pensation shall  be  collected  by  the  dis- 
trict director  from  the  applicants  for  the 
services.  CTustoms  employees  shall  not  re- 
ceive overtime  compensation  for  ser\ices 
performed  on  regular  tours  of  duty  at 
night,  but  no  regular  tour  of  duty  shall 
embrace  any  part  of  a  Sunday  or  holiday 
if  the  services  performed  are  such  that 
extra  compensation  would  be  payable  if 
performed  at  the  request  of  a  private  in- 
terest. Reimbursable  overtime  services 
shall  not  be  furnished  to  an  applicant 
1^0  fails  to  cooperate  with  the  Customs 
Service  by  filing  a  timely  application 
therefor  during  regular  hours  of  business 
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when  the  need  feu*  the  services  can  rea- 
sonably by  foreseen,  nor  In  any  case  until 
the  maximiun  probable  reimbursement  is 
adequately  secured. 

Paragraph      (c)(1)      of      8  24.16     is 
amended  to  read  as  follows: 


(c)  Application  and  bond.  (1)  Except 
as  provided  for  in  subparagraphs  (2)  and 
(4)  of  this  paragraph,  an  application  for 
services  of  Customs  employees  at  night 
or  on  a  Sunday  or  holiday.  Customs 
Form  3171.  supported  by  the  required 
cash  deposit  or  bond,  shall  be  filed  in  the 
office  of  the  district  director  of  CTustoms 
before  the  assignment  of  such  employees 
far  reimbursable  overtime  services.  The 
cash  deposit  to  secure  reimbvursement 
shall  be  fixed  by  the  district  director  or 
his  authorized  representative  in  an 
amount  sufficient  to  pay  the  maximum 
probable  compensation  and  expenses  of 
the  Customs  employees,  or  the  maximum 
amount  which  may  be  charged  by  law, 
whichever  is  less,  in  connection  with  the 
particular  services  requested.  The  bond 
to  secure  reimbursement  shall  be  on  Cus- 
toms  Form  7597  or  7599  and  in  en 
amount  to  be  fixed  by  the  district  direc- 
tor, unless  another  bond  containing  a 
provision  to  secure  reimbursement  is  on 
file.  A  bond  given  on  Customs  Form  75S7 
to.  secure  the  payment  of  overtime  serv- 
ices rendered  private  aircraft  and  private 
vessels  shall  be  taken  without  surety  or 
cash  deposit  in  lieu  of  surety,  and  the 
bond  shall  be  modified  to  so  indicate, 
*  •  •  •  • 

Paragraph  (cW3i  of  §24.16  is 
amended  by  substituting  "timely"  for 
"seasonably"  where  it  appears  in  the 
second  sentence  of  that  paragraph. 

Paragraph  (c  of  §24.16  is  amended 
by  the  addition  of  a  new  subparagraph 
(4)  to  read  as  follows : 


; (c)    •   •   • 

(4)  Inspectional  services  will  be  pro- 
vided to  owners  or  operators  of  aircraft 
without  charge  for  overtime  on  Sundays 
aiid  holidays  between  the  hours  of  8:00 
a.m.  and  5:00  p.m.  Applications  for  In- 
spectional services  for  aircraft  during 
those  hours  shall  be  filed  as  set  forth  in 
subparagraph  (1)  of  this  paragraph,  but 
without  cash  deposit  or  bond. 

(R.S.  251.  as  amended,  sec.  624.  46  Stat.  159, 
(5  U.S.C.  301,  19  U.S.C.  66,  624) ) 

'  Inasmuch  as  these  amendments  merely 
conform  the  Customs  Regulations  to  pro- 
visions of  the  law  limiting  the  reimburse- 
ment of  certain  Customs  overtime 
charges,  and  because  these  amendments 
require  no  public  initiative,  notice  and 
public  procedure  thereon  is  found  to  be 
imnecessary.  In  addition,  with  respect  to 
ttie  amendments  to  paragraphs  (a)  and 
(c)  (1>  and  (3)  of  $  24.16.  good  cause  is 
Soimd  for  those  amendments  to  become 
effective  at  the  earliest  possible  date. 

Effective  date:  The  amendments  to 
paragraphs  (a)  and  (c)  (1>  and  (3)  of 
{  24.16  shall  become  effective  January  27, 
1977.  The  amendment  to  paragraph  (c) 


(4)    of   8  24.16   shall  become  effective 
January  1, 1977. 

LiEONARo  Lehman. 
Acting  Commissioner  of  Customs. 

Approved:  January  17, 1977. 

Jerry  Thomas, 

Undersecretary  of  the  Treasury. 

(FB  Doc.77-2666  Piled  1-26-77:8:48  am| 

Title  24 — Housing  and  Urban  Development 

SUBTITLE  A— OFFICE  OF  THE  SECRE- 
TARY, DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No,  R-77-3381 

PART  35— LEAD-BASED  PAINT  POISON- 
ING PREVENTION  IN  CERTAIN  RESI- 
DENTIAL STRUCTURES 

Amendments  of  Definitions  in  Subparts  A 
and  B  and  Addition  of  New  Subpart  F 
(Prohibition  Against  the  Use  of  Lead- 
Based  Paint  in  Federal  and  Federally 
Assisted  Construction  of  Residential 
Structures) 

The  Department  of  Housing  and  Ur- 
ban Development  (HUD)  published  as  a 
final  rule  Subparts  A  through  E  of  this 
Part  on  July  13.  1976,  at  41  PR  28876- 
28881,  in  order  to  implement  the  pro- 
visions of  section  302  of  the  Lead-Based 
Paint  Poisoning  Prevention  Act,  Pub.  L, 
91-695.  as  amended,  (42  U,S.C.  4801  et 
seq) .  hereinafter  referred  to  as  "the 
Act." 

On  June  23,  1976,  section  501(3)  of  the 
Act  (42  U.S.C.  4841(3) )  was  amended  by 
the  National  Consumer  Health  Informa- 
tion and  Health  Promotion  Act  of  1976. 
Pub.  L.  94-317,  94th  Congress,  to  change 
the  definition  of  Lead  Based  Paint,  as 
follows : 

[(c)(1)  section  501(3)  of  such  Act  (42 
U.S.C.  4841  (3)  Is  amended  to  read  as  foUows: 

(3)  (A)  Except  as  provided  In  subpara- 
graph (B) ,  the  term  'lead  based  paint'  means 
any  paint  containing  more  than  five-tenths 
of  1  per  centum  lead  by  weight  (calculated  as 
lead  metal)  In  the  total  nonvolatUe  content 
of  the  paint,  or  the  equivalent  measure  of 
lead  in  the  dried  film  of  paint  already  ap- 
plied, or  both. 

(B)(1)  The  Consumer  Product  Safety 
Commission  shall,  during  the  six-month 
period  beginning  on  the  date  of  the  enact- 
ment of  the  National  Health  Promotion  and 
Disease  Prevention  Act  of  1976,  determine, 
on  the  basis  of  available  data  and  Informa- 
tion and  after  providing  opportunity  for  an 
oral  hearing  and  considering  recommenda- 
tions of  the  Secretary  of  Health,  Education, 
and  Welfare  (Including  those  of  the  Center 
for  Disease  Control)  and  of  the  National 
Academy  of  Sciences,  whether  or  not  a  level 
of  lead  in  paint  which  Is  greater  than  six 
one-hundredths  of  1  per  centum  but  not  In 
excess  of  five-tenths  of  1  per  centum  Is  safe. 
If  the  Commission  determines.  In  accordance 
with  the  preceding  sentence,  that  another 
level  of  lead  is  safe,  the  term  "lead-based 
paint'  means,  with  respect  to  paint  which  is 
manufactured  after  the  expiration  of  the  six- 
month  period  beginning  on  the  date  of  the 
Commission's  deternUnatlon.  paint  contain- 
ing by  weight  (calculated  as  lead  metal)  in 
the  total  nonvolatile  content  of  the  paint 
more  than  the  level  of  lead  determined  by 
the  Commission  to  be  safe  or  the  equivalent 
-measure  of  lead  in  the  dried  film  of  paint 
already  applied,  or  both.] 

Pursuant  to  this  provision,  the  Con- 
sumer Product  Safety  Commission  ruled 
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on  December  17,  1976  that  "available 
scientific  information  is  insufficient  to 
support  a  finding  that  a  level  of  lead  in 
paint  above  0.06  of  1  percent  is  safe." 
Consequently,  the  term  lead -based  paint 
will  mean,  with  respect  to  paint  which  is 
manufactured  after  June  22,  1977,  any 
paint  containing  more  than  six  one- 
hundredths  of  1  per  centum  lead  by 
weight  (calculated  as  lead  metal)  in  the 
total  nonvolatile  content  of  the  paint,  or 
the  equivalent  measure  of  lead  in  the 
dried  film  of  paint  already  applied  or 
both.  ^ 

In  accordance  with  the  statutory 
amendment  and  the  Consumer  Product 
Safety  Commission's  determination,  the 
Department  is  hereby  amending  certain 
definitions  in  Subparts  A  and  B  to  con- 
form to  the  statutory  definition.  Tlie  two 
definitions  aflfected  are  the  definition  of 
"Act"  in  Subpart  A  and  the  definition  of 
"Lead-Based  Paint"  in  Subpart  B. 

In  addition,  section  401  of  the  Act  was 
amended  by  Pub.  L.  94-317,  to  provide 
that  the  Secretary  of  Housing  and  Urban 
Development  shall  take  appropriate  ac- 
tion to  prohibit  the  use  of  lead-based 
paint  in  Federal  and  Federally-assisted 
construction  or  rehabilitation  of  residen- 
tial structures.  The  purpose  of  the 
amendment  was  to  designate  HUD  to  re- 
place the  Department  of  Health.  Educa- 
tion and  Welfare  (HEW),  which  previ- 
ously had  this  responsibility,  and  the  new 
Subpart  P  implements  this  change  in 
statutory  designation. 

These  amendments  to  the  definitions 
and  the  new  Subpart  F  of  Part  34  are 
hereby  published  as  a  final  rule.  No  pur- 
pose would  be  served  by  publishing  these 
provisions  as  proposed  rulemaking  since 
the  only  amendments  are  those  neces- 
sary to  incorporate  definitional  provi- 
sions of  Pub.  L.  94-317  and  to  specify  that 
the  Secretary  of  Housing  suid  Urban  De- 
velopment will  replace  the  Secretary  of 
Health,  Education  and  Welfare  as  the 
appropriate  official  to  enforce  Section 
401  of  the  Lead -Based  Paint  Poisoning 
Prevention  Act. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  is 
not  required  with  respect  to  this 
amended  rule.  A  copy  of  the  Finding  of 
Inapplicability  is  available  for  public  in- 
spection in  the  Office  of  the  Rules  Docket 
Clerk,  Office  of  the  Secretary,  Room 
10141,  Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW,  Wash- 
ington, DC.  20410. 

Note. — The  Department  of  Housing  and 
Urban  Development  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

Accordingly,  Part  35  of "  Title  24  is 
amended  by  incorporating  the  following 
changes  in  Subparts  A  and  B  and  by  add- 
ing a  new  Subpart  F,  as  follows : 

1.  In  Subpart  A,  §  35.3,  Definitions,  re- 
vise paragraph  (a)  to  read: 

§  3S.3      Definitions. 

(a)  "Act"  means  the  Lead -Based  Paint 
Poisoning  Prevention  Act,  Pub.  L.  91- 


695.  84  Stat.  2078,  as  amoided  by  Pub.  L, 
93-151  and  Pub.  L.  94-317  (42  XJB.C. 
4801). 


2.  In  SulH>art  B,  $35.12,  Definitions, 
revise  paragraph  (a)  to  read: 

§  35.12     Definitions. 

(a^  "Lead-based  paint"  as  defined  in 
Section  501 1 3)  of  the  Act  as  amended 
bv  Pub.  L.  94-317  ( 42  U.S.C.  4801,  et  seq^ , 
tile  NaticMial  Consumer  Information  and 
Health  Promotion  Act  of  1976.  means 
(i)  any  paint  containing  more  than  five- 
tenths  of  1  per  centum  lead  bv  weight 
(calculated  as  lead  metal  in  the  total 
non-volatile  content  of  the  paint  or  the 
equivalent  measure  of  lead  in  the  dried 
film  of  paint  already  applied  or  both ;  or 
(ii>  with  respect  to  paint  which  is  man- 
ufactured after  June  22.  1977  lead-ba.sed 
paint  means  any  paint  contaming  more 
than  six  one-hundredths  of  1  per  centum 
lead  by  weight  ( calculated  as  lead  metal  i 
in  the  total  nonvolatile  content  of  the 
paint  or  the  equivalent  measure  of  lead 
in  the  dried  film  of  paint  already  apphed. 
*  *  *  *  • 

3.  Add  Subpart  F  to  read  as  follows: 

Subpart  F — Prohibition  Against  tti*  Um  of  L^ad- 
Bascd  Paint  In  Federal  and  Fadarally-Assisted 
Construction  or  Ratiabilitation  of  Residantial 
Structures 

Sec 
3660 
36.61 
36  62 


3663 


36.64 
36  66 


Scope. 

Definitions. 

Federal  construction:  prohibition 
against  use  of  lead-based  paint. 

Federally  assisted  construction;  prohi- 
bition against  use  of  lead-based 
paint 

Reports  to  the  Secretary. 

Authority  for  Subpart  B  of  these  reg- 
ulations. 

Subpart  F — Prohibition  Against  the  Use  of 
Lead-Based  Paint  in  Federal  and  Feder- 
ally-Assisted Construction  or  Rehabilita- 
tion of  Residential  Structures 

§  36.60      Scope. 

The  regulations  of  this  Subpart  are 
promulgated  to  implement  Section  401  of 
the  Lead -Based  Paint  Poisoning  Preven- 
tion Act,  as  amended,  which  directs  the 
Secretary  of  Housing  and  Urban  De- 
velopment to  take  such  steps  and  impose 
such  conditions  as  may  be  necessary  or 
appropriate  to  prohibit  the  use  of  lead- 
based  paint  in  residential  structures  con- 
structed or  rehabilitated  by  the  Federal 
Government  or  with  Federal  assistance 
in  any  form.  The  regulations  are  applica- 
ble to  all  Federal  agencies. 

§  33.61      Definitions. 

The  definitions  contained  in  §  35.3 
shall  apply  to  this  Subpart  F  and  in 
addition  the  following  definitions  are  ap- 
plicable to  this  Subpart  F: 

,(a)  "Federal  Agency"  means  the  Unit- 
ed States  or  any  executive  departments, 
independent  establishments,  administra- 
tive agencies  and  instnunentalities  of  the 
United  States,  including  corporations  in 
which  all  or  substantially  all  of  the  stock 
is  beneficially  owned  by  the  United  States 
or  by  any  of  the  foregoing  departments. 


establishments,  agencies  or  instrumen- 
talities. 

(b)  "Agency  Head"  means  the  princi- 
pal ofiScial  of  a  Federal  Agency  and  in- 
cludes those  persons  duly  authorized  to 
act  in  his  b^alf . 

(c)  "Lead-based  paint"  as  defined  in 
Section  501  (3 )  of  the  Act  as  amended  by 
Pub.  L.  94-317  (42  U.S.C.  4801  et  seq> ,  the 
Nationsd  Consiraier  Information  and 
Health  Promotion  Act  of  1976.  means 
(1)  any  paint  containing  more  than 
five-tenths  of  1  per  centum  lead  by 
weight  (calculated  as  lead  metal >  in  the 
total  non- volatile  content  of  the  paint  or 
the  equivalent  measure  of  lead  in  the 
dried  film  of  paint  already  apolied  or 
both;  or  (2)  with  respect  to  paint  which 
is  manufactured  after  June  22.  1977 
lead-based  paint  means  any  paint  con- 
taining more  than  six  one-hundredths  of 
1  per  centum  lead  by  weight  'calculated 
as  lead  metal'  in  the  total  nonvolatile 
content  of  the  paint  or  the  equivalent 
measure  of  lead  pi  the  dr;ed  film  of  paint 
already  applied. 

§36,62  Federal  ron»trurlion ;  prohibi- 
tion a^iainst  U!<e  of  lead-based  paint. 

No  Federal  agency  shall,  in  any  resi- 
dential structure  constructed  or  rehabili- 
tated by  such  agency,  use  or  permit  the 
use  of  lead-based  paint  on  applicable 

surfaces. 

§  36.63  Federally  a»»i«ted  ron«tnirlion : 
proliibition  againf^l  use  of  lead-ba»ed 
paint. 

(a)  Each  Agency  Head  shall  issue  reg- 
ulations and  take  such  other  steps  as  in 
his  or  her  judgment  are  necessary  to  pro- 
hibit the  use  of  lead -based  paint  on  ap- 
plicable surfaces  of  soiy  residential  struc- 
tures constructed  or  rehabilitated  by 
such  agency  under  any  federally  assisted 
program. 

<b)  Such  regulations  shall  require  the 
inclusion  of  appropriate  pro\1sions  in 
contracts  and  subcontracts  pursuant  to 
which  such  Federally  assisted  construc- 
tion or  rehabilitation  is  performed,  pro- 
hibiting such  use  of  lead-based  paint, 
and  shall  include  provisions  for  enforce- 
ment of  that  prohibition. 

§  36.6t      Reports  to  the  Secrelar>. 

<a)  To  assist  the  Secretary  in  fulfill- 
ing her  responsibilities  under  the  Act. 
each  Federal  agency  shall  furnish  to  the 
Secretary,  not  later  than  3  months  after 
the  effective  date  of  these  regulations,  a 
report  of  the  steps  it  has  taken  to  comply 
with  this  Subpart  F.  Part  35. 

(b>  Each  Federal  agency  shall  submit 
such  additional  reports  on  its  activities 
in  the  implementation  of  this  pan  as 
may  be  deemed  necessary  by  the  Secre- 
tary'. 

§  36.65      Authority  for  .Subpart  B  of  the*>e 
reifulations. 

On  or  after  the  effective  date  of  these 
amended  regulations.  Subpart  F  will 
serve  as  the  authority  for  Subpart  B  of 
these  regulations. 

(Pub.  L.  91-696,  84  Stat    3078,  as  amended 
by  Pub.  L.  94-317  (42  U SO.  4801  et  seq.); 
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7(d)   Department  of  Housing  and  Ur- 
Development  Act   (42  U.8.C.  3636(d)).) 
Effective  date:  February  25, 1977. 


Issued  at  Washington,  D.C..  January 
t9. 1977 

John  B.  Rhinelander, 
Under  Secretary  of 
Housing  and  Urban  Development. 

(FR  Doc.77-2700  Filed  1-26-77:8:45  am | 


[Docket  No.  R-7'?-2411 

t 

PART  42— RELOCATION  PAYMENTS  AND 
ASSISTANCE  AND  REAL  PROPERTY 
ACQUISITION  UNDER  THE  UNIFORM 
RELOCATION  ASSISTANCE  AND  REAL 
PROPERTY  ACQUISITION  POLICIES  ACT 
OF  1970 

Eligibility  for  Relocation  Payments — Sec- 
tion 8  of  the  United  States  Housing  Act 
of  1937,  as  Amended 

On  February  20,  1975,  revised  guide- 
lines amending  Part  42  of  the  regula- 
tions of  the  Department  of  Housing  and 
Urban  Development  implementing  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
were  published  at  40  FR  7206.  These 
regulations  became  effective  on  March 
31.  1975.  5  42.55(d)  <3)  of  those  regula- 
tions, pertaining  to  basic  eligibility  con- 
ditions for  persons  displaced  as  a  result 
of  the  Section  8  Housing  Assistance  Pay- 
ments Program  authorized  by  the  United 
States  Housing  Act  of  1937,  as  amended 
*50  Stat.  88;  U.S.C.  1401  etseq.)  provides 
^at  persons  who,  on  or  after  the  date 
of  execution  of  an  Annual  Contributions 
Contract  'ACC).  move  from  a  dwelling 
acquired  by  a  public  housing  agency  and 
satisfy  the  other  eligibility  criteria  of 
the  regulations  in  that  Part,  shall  qualify 
for  relocation  payments.  It  has  been 
brought  to  the  attention  of  the  Depart- 
ment that  a  more  pertinent  date  for 
establishing  Federal  recognition  of  a 
HUD-assisted  project  for  purposes  of 
creating  eligibility  for  relocation  pay- 
ments i.s  the  (Jate  of  notification  to  the 
public  housing  agency  that  the  final  pro- 
posal is  approved. 

The  Secretary  has  determined  that  it 
is  impractical,  unnecessary  and  contrary 
to  the  public  interest  to  follow  a  notice 
of  proposed  rulemaking  procedure  and 
that  good  cau.se  for  making  the  revision 
effective  on  the  date  of  publication  exists. 

In  connection  with  the  environmental 
review  of  the  proposed  revision  to  the 
regulations,  a  Finding  of  Inapplicability 
has  been  made  under  HUD  Handbook 
1390  1.  38  FR  19182.  A  copy  of  the  Find- 
ing is  available  for  inspection  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  Secretary,  Room  10141,  Depart- 
ment of  Housing  and  Urban  Develop- 
ment, 451  7th  Street,  SW.  Washington. 
D.C.  20410. 

NoTK. — It  is  hereby  certified  that  the  eco- 
nomic and  Inflationary  Impacts  of  this  re- 
vision have  been  carefully  evaluated  In  tw- 
cordance  with  OMB  Circular  No.  A-107. 

This  revision  is  issued  under  the  au- 
thority of  the  Uniform  Relocation  As- 
sistance and  Real  Property  Acquisition 
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Policies  Act  of  1970  (42  U.S.C.  4601) .  and 
Section  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

In  consideration  of  the  foregoing,  24 
CFR  42.55(d)(3)  is  revised  to  read  as 
follows: 

§  42..).^      Batir  oligibiiily  conditions. 


<d'  *  ^  ' 

(3i  Housing  assistance  payments  pro- 
gram: If  such  person  moves  from  real 
property  on  or  after  the  date  of  notifi- 
cation to  the  public  housing  agency  that 
the  final  proposal  is  approved:  Provided, 
That  eligibility  under  the  regulations  in 
this  Part  shall  be  limited  to  cases  in 
which  a  public  housing  agency  itself 
acquires  real  property  from  such  person 
is  displaced. 

Effective  date:  This  revision  shall  be 
effective  January  26. 1977. 

John  B.  Rhinelander, 
Under  Secretary  of 
Housing  and  Urban  Development. 

(FR  Djc  77-2699  Filed  l-26-77;8:45  am) 

1 

CHAPTER  II— OFFICE  OF  ASSISTANT  StC- 
RETARY  FOR  HOUSING — FEDEfML 
HOUSING  COMMISSIONER  (FEDERAL 
HOUSING  ADMINISTRATION) 

SUBCHAPTER  A— 4SENERAL 


Insured  mortgages  under  section  236,  to 
assign  and  deliver  such  mortgages  to  the 
permanent  lender. 

§200.118     Area    Director    and    Deputy 
Area  Director. 


(e)   •  •  • 

(1)  To  make  reservations  of  funds 
and  to  approve  or  disapprove  loans  for 
housing  for  the  elderly  or  handicapped 
under  section  202  of  the  Housing  Act  of 
1959  and  to  make  contracts  and  execute 
documents  in  connection  therewith. 

§200.128      Director    and    Deputy    Direc- 
tor of  the  Insuring  Offices. 

To  the  position  of  Director,  and  under 
his  general  supervision  to  the  position  of 
Deputy  Director,  of  each  Insuring  Office 
listed  below,  with  respect  to  the  produc- 
tion of  housing  units  within  the  jurisdic- 
tion of  the  Insuring  Office,  there  is  re- 
delegated  the  authority  to  perform  the 
functions  and  exercise  the  authorities 
set  forth  in  §  200.118  (c)  and  (e)  (1). 


[Docket  No.  R-77^50) 
PART  200— INTRODUCTION 


Redelegation  With  Respect  to  Fund  Reser- 
vations Under  Section  202  of  the  Hous- 
ing Act  of  1959,  as  Amended 

The  Department  of  Housing  and  Ur- 
ban Development  has  determined  that  it 
would  be  more  efficient  and  effective  for 
both  HUD  and  program  applicants  If 
field  offices  were  redelegated  authority 
to  increase  fund  reservations  for  ap- 
proved applications  under  section  202  of 
the  Housing  Act  of  1959.  as  amended  (12 
use  1701q>.  Therefore,  §§  200.109(a) 
t5>.  200.118iei(l),  and  200.128  are 
amended  to  read  as  follows: 

§  200. lOQ  Regional  Administrators.  Dep- 
uty Regional  .Administrator!)  and  As- 
"iotant  Regional  .\dministrator  Hous- 
inf!  Production  and  Morl^af;p  Credit 
(Rrgion  VIII,  Denver). 


(a) 


1 5'  To  make  reservations  of  funds 
and  to  approve  or  disapprove  loans  for 
housing  for  the  elderly  or  handicapped 
under  section  202  of  the  Housing  Act  of 
1959  and  to  make  contracts  and  execute 
documents  in  connection  therewith  and. 
with  respect  to  project  applications  for 
mortgage  insurance  under  section  236 
of  the  National  Housing  Act,  to  deter- 
mine feasibility  under  section  236.  issue 
commitments  for  mortgage  insurance 
under  section  236.  insure  such  mort- 
gases  pursuant  to  such  commitments, 
including  approval  of  insured  advances 
during  construction,  and  in  connection 
with  section  202  loans  to  be  converted  to 


Albuqueique,  NM 
Albany,  NY 
Cincinnati,  OH 
Cleveland,  OH 
Providence,  BI 
Memphis,  TN 
Houston,  TX 
Salt  Lake  City,  \JT 
Spokane,  WA 
Charleston,  WV 


Phoenix,  AZ 
Fresno,  CA 
Sacramento,  CA 
Santa  Ana.  CA 
Denver,  CO 
Springfield,  IL 
Des  Moines,  lA 
Topeka.  KS 
Shreveport,  LA 
Grand  Rapids,  MI 
Helena.  MT 

Effective    date:    These    amendments 
shall  be  effective  as  of  January  17,  1977. 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing  —  Federal  Housing 
Commissioner. 

(FR  Doc.77-2692  Filed  1-26-77:8:46  am] 


(Docket  No.  R-77-4ail 

PART  201— PROPERTY  IMPROVEMENT 
AND  MOBILE  HOME  LOANS 

On  November  23,  1976  a  notice  of 
proposed  rulemaking  was  published  In 
the  Federal  Register,  41  FR  51614,  pro- 
posing amendments  to  Subtitle  B  of 
Title  24  of  the  Code  of  Federal  Regu- 
lations. Chapter  II,  Subchapter  B,  Part 
201.  'Property  Improvement  and  Mo- 
bile Home  Loans." 

The  amendments  require  that  mobile 
homes  financed  with  loans  under  this 
part  meet  the  requirements  of  the  Na- 
tional Mobile  Home  Construction  and 
Safety  Standards  Act  of  1974  (Pub.  L. 
93-383.  42  U.S.C.  5401.  et  seq.)  in  effect 
at  the  time  the  mobile  home  is  manu- 
factured and  revoke  provisions  of  the 
regulations  concerning  factory  inspec- 
tion and  private  testing  laboratories  as 
these  activities  are  now  covered  by  the 
above  standards. 

Interested  persons  were  invited  to  sub- 
mit written  data,  views  or  statements 
not  later  than  December  22,  1976. 

Two  comments  were  received.  Both 
commenters  indicated  approval  of  the 
amendments.  One  of  the  commenters  In- 
dicated that  there  might  be  some  con- 
fusion by  the  public  between  these  reg- 
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Illations  and  the  regulations  implement- 
ing the  National  Mobile  Home  Construc- 
tion and  Safety  Standards  Act  of  1974. 
These  regulations  are  solely  concerned 
with  the  eligibility  of  mobile  home  loans 
under  the  National  Housing  Act  and 
have  no  effect  on  regulations  promul- 
gated under  the  National  MobUe  Home 
Construction  and  Safety  Standards  Act 
of  1974. 

A  Finding  of  Inapplicability  pursuant 
to  Section  102(2)  (c)  of  the  National 
Environmental  Policy  Act  of  1969.  has 
been  made  with  regard  to  these  pro- 
posed regulations  in  accordance  with 
HUD  Handbook  1390.1.  A  copy  of  the 
Finding  of  Inapplicability  is  available 
for  public  inspection  at  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  the  Secre- 
tary. Room  10141,  Department  of  Hous- 
ing and  Urban  Development,  451  Sev- 
enth Street.  SW.,  Washington.  D.C. 
20410. 

Accordingly,  24  CFR  Part  201  is 
amended  to  read  as  follows: 

1.  Section  201.520(b)  Structural  de- 
sign and  standards  Is  amended  to  read 
as  follows: 

§  201.520     .Structural  design  and  sland- 
arfis. 

*  *  •  •  • 

(b)  The  requirements  of  paragraph 
(a)  of  this  section  shall  be  satisfied  by 
a  certification  by  the  manufacturer  that 
the  mobile  home  conforms  to  all  appli- 
cable Federal  construction  and  safety 
standards  In  effect  on  the  date  the  mo- 
bile home  was  manufactured.  The  certi- 
fication shall  be  In  the  form  of  a  label 
or  tag  affixed  to  the  mobUe  home  as 
prescribed  In  Section  616  of  the  National 
Mobile  Home  Construction  and  Safety 
Standards  Act  of  1974,  Pub.  L.  93-383, 
42  U.S.C.  5401,  5415. 

•  .        *  •  *  * 

§  201.521      [Revoked] 
§  201.522      [Revoked] 

2.  In  consideration  of  the  foregoing, 
!  201.521  Factory  Inspection  and  §  201.- 
522  Private  testing  organizations,  are 
revoked. 

(Sec.  7(3)  79  Stat.  670  (42  U.S.C.  3535(d)); 
MC.  2,  48  Stat.  1246  (12  tJJS.C.  1703).  as 
amended  by  Pub.  L.  93-383.) 

Effective  date:  This  regulation  shall 
be  effective  on  February  28,  1977. 

Note. — The  Department  of  Housing  and 
Urban  Development  has  determined  that  this 
docimient  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation  Im- 
pact Statement  under  Executive  Order  11821 
and  OMB  Circular  A-107. 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing — Federal       Housing 
Commissioner. 

[PR  Doc.77-268«  PUed  1-26-77:8:45  am] 


[Docket  No.  R-77-4061 

PART  201— PROPERTY  IMPROVEMENT 
AND  MOBILE  HOME  LOANS 

Insurance  of  Financial  Institutions 

On  August  3, 1976,  a  notice  of  proposed 
rulemaking  was  published  in  the  Fedekal 


Register,  41  FR  32564-32567  stating  that 
HUD  was  considering  an  amendment  to 
subtitle  B  of  Title  24  of  the  Code  erf 
Federal  Regulations,  Chapter  II,  sub- 
chapter B,  Part  201,  "Property  Improve- 
ment and  Mobile  Home  Loans",  adding 
a  new  subpart  D,  "CombinaticHi  and  Mo- 
bile Home  Lot  Loans."  The  new  subpsurt 
implements  309  (b)t2)  and  (d^  of  the 
Housing  and  Community  Development 
Act  of  1974,  Pub.  L.  93-383  which  amend- 
ed TiUe  I  of  the  National  Housing  Act. 
12  U.S.C.  1703,  to  provide  for  insurance 
of  financial  Institutions  that  make  loans 
to  finance  the  purchase  of  mobile  home 
lots  by  present  owners  of  mobile  homes, 
and  loans  for  the  purchase  of  a  mobile 
home  lot  and  a  mobile  home  in  com- 
bination. 

Comments  on  Proposed  Regulations 

Interested  persons  were  invited  to  sub- 
mit written  data,  views,  or  statements. 
Twenty-one  comments  were  received  In 
response  to  this  request.  The  majority  of 
the  comments  related  to  the  limitations 
on  maximum  terms.  The  1974  amend- 
ments to  Title  I  of  the  National  Housing 
Act  as  amended  (12  U.S.C.  1703)  provide 
for  a  maximtim  term  of  15  years  and  32 
days  for  a  single-wide  mobile  home  and 
a  lot,  and  20  years  and  32  days  for  a 
mobile  home  consisting  of  two  or  more 
modules  and  a  lot.  The  proposed  regula- 
tions limited  maxima  for  these  loans  to 
12  years  and  32  days,  and  15  years  and 
32  days  respectively.  After  taking  Into 
consideration  the  views  and  statements 
submitted,  a  determination  has  been 
made  to  set  the  maximum  terms  for  these 
loans  at  the  limits  permitted  under  the 
Act. 

Several  commenters  also  objected  to 
the  exclusion  of  furniture  from  the  fi- 
nancing package,  and  one  commenter 
suggested  that  the  regulations  should 
contain  a  definition  of  furniture.  After 
careful  consideration,  it  was  determined 
that  the  exclusion  of  furniture  from 
financing  is  proper  and  necessary  in  view 
of  the  relatively  long  terms  to  be  per- 
mitted under  the  program.  A  definition 
of  furniture  has  been  Included  in  the 
regulations  to  make  clear  that  wall-to- 
wall  carpeting,  major  household  appli- 
ances, stoves  and  air  condltiOQers  may 
be  Included  In  the  financing  package  and 
will  not  be  considered  furniture. 

A  commenter  questioned  the  definition 
of  a  mobile  home  (eligible  for  financing) 
which  requires  that  a  mobile  home  be  at 
least  40  body  feet  or  more  in  length,  and 
10  body  feet  or  more  in  width,  pointing 
out  that  the  definition  of  a  mobile  home 
in  the  Mobile  Home  Construction  and 
Safety  Standards  Act  of  1974,  42  UJ5.C. 
5401,  5402,  provides  for  dimensions  of 
8  body  feet  or  more  In  width  and  32  body 
feet  or  more  in  length.  The  Mobile  Hc»ne 
Construction  and  Safety  Standards  Act 
applies  to  all  mobile  homes  without  re- 
gard to  whetJier  or  not  they  are  to  be 
used  as  permanent  residences.  Title  I  of 
the  National  Houslncr  Act,  as  amended, 
12  U.S.C.  1703,  Imposes  a  statutory  re- 
quirement that  mobile  homes  financed 
pursuant  to  this  part  must  be  the  pex- 
manent  residence  ot  the  borrower.  In 
implementing    this    requirement    It    Is 


deemed  necessary  to  exclude  the  financ- 
ing of  smaller  mobile  homes  under  the  % 
program.  The  final  regulations  provide 
for  a  minimum  width  of  12  body  feet. 

Several  commenters  suggested  that  a 
minimnm  size  should  be  prescrit)ed  for  a 
mobile  home  lot  eligible  for  financing 
under  this  part.  The  lot  must  be  accept- 
able to  the  Secretary  as  a  mobile  home 
site.  Where  local  sanitarj'  and  zoning 
codes  require  minimum  lot  size,  the  lot 
must  meet  such  code  requirements  in 
addition  to  the  Secretary's  requirements. 
A  suggestion  was  made  that  lots  sub- 
ject to  a  condominium  agreement  should 
be  eligible.  This  requires  further  study  to 
determine  the  conditions  necessary  for 
protection  of  the  consumer  and  those 
factors  affecting  long  term  value.  .■Ac- 
cordingly, the  prohibition  of  lots  subject 
to  a  condominium  agreement  has  been 
retained. 

Several  comments  were  made  recom- 
mending tliat  the  maximum  permissible 
interest  rate  be  raised  to  permit  a  higher 
annual  percentage  rate.  After  careful 
study  it  was  determined  that  an  Increase 
in  the  Interest  rate  would  not  be  war- 
ranted at  this  time. 

A  commenter  suggested  that  in 
?  201.1512(a)  <3)— now  §  201.1512<b)  — 
which  deals  with  a  purchase  of  a  mo- 
bile home  lot  by  the  present  owner  of  a 
mobile  home,  and  requires  that  the  l)or- 
rower  shall  certify  that  he  or  she  will 
place  his  or  her  mobile  home  on  the 
lot  acquired  within  six  months  after  the 
date  of  the  loan,  the  word  "placed"  be 
changed  'to  "erected".  Section  2(b)  of 
Title  I  of  the  National  Housing  Act  as 
amended  (12  U.S.C.  1703(b))  provides 
that,  "A  mobile  home  lot  loan  may  be 
made  only  If  the  owner  certifies  that 
he  will  place  his  mobile  home  on  the  lot 
acquired  with  such  loan  within  six 
months  after  the  date  of  such  loan." 
In  view  of  the  use  of  the  term  "place"  in 
the  Act,  that  term  has  been  retained  in 
the  regulations. 

Summary  of  Pinal  Provisions 

The  final  regulations  provide  for  a 
maximum  loan  for  the  purchase  of  an 
undeveloped  mobile  home  lot  of  $5,000. 
The  maximum  term  for  repayment  would 
be  10  years  and  32  days.  The  maximum 
loan  for  the  purchase  of  a  single-wide 
mobile  home  and  a  developed  lot  is 
$20,000  with  a  maximum  term  of  15  years 
and  32  days. 

The  maximum  dollar  amount  allocated 
for  the  purchase  of  a  developed  mobile 
home  lot  Is  $7,500:  the  maximum  term 
for  repayment  Is  10  years  and  32  days. 

The  maximum  insurable  loan  for  the 
purchase  of  a  mobile  home  consisting  of 
two  or  more  modules  and  a  developed 
lot  Is  $27,500  with  a  maximum  term  of 
20  years  and  32  days.  MobUe  homes  ac- 
quired pursuant  to  this  subpart  will  be 
required  to  be  buUt  in  accordance  with 
the  standards  required  by  the  regula- 
tions and  procedures  Implementing  the 
Nfitional  Mobile  Home  Construction  and 
Safety  Standards  Act  of  1974.  Pub.  L. 
93-383,  42  U.S.C.  5401,  et  seq. 

Mobile  home  lots  purchased  will  be 
appraised  by  an  agent  of  the  Secretary 
and  insured  lending  institutions  will  be 
required  to  determine  that  marketable 
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title  is  vested  in  the  borrower  or  bor- 
rowers. 

Insured  lenders  will  be  required  to 
obtain  a  first  lien  on  the  mobUe  home 
and  the  mobile  home  lot  where  both  are 
secured  with  proceeds  of  the  loan.  When 
only  the  acquisition  of  a  mobile  home 
lot  is  being  financed  by  a  present  owner 
of  a  mobile  home,  with  a  loan  to  be  in- 
sured under  the  regulations  being  pro- 
mulgated, the  first  lien  need  only  be  on 
the  lot.  The  first  lien  on  the  mobile  home 
and  the  mobile  home  lot,  where  state  law 
permits,  may  l>e  obtained  in  a  single  in- 
strument. Where  a  chattel  security  and 
a  real  estate  mortgage  are  necessary  to 
obtain  the  requisite  first  lien  or  security 
interest  both  instruments  will  be  re- 
quired. For  purposes  of  these  regulations, 
,  where  more  than  one  legal  instrument  Is 
necessary  in  order  to  effect  a  first  lien  on 
a  mobile  home  and  a  mobile  home  lot, 
the  transaction  will  nevertheless  be  con- 
sidered to  be  a  single  loan  transaction 
for  purposes  of  this  subpart. 

"ITie  maximum  interest  rate  eligible  for 
Insurance  is  10  Vi  percent  per  annum. 

Insurance  afforded  to  lending  institu- 
tions under  the  promulgated  regxilatlons 
Is  subject  to  co-insurance  as  required  by 
Title  I  of  the  National  Housing  Act.  The 
Secretary's  insurance  liability  Is  limited 
to  90  percent  of  the  insured  lender's  loss 
on  an  individual  loan  up  to  the  amount 
in  the  insured  lender's  general  Insurance 
reserve. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
finding  of  Inapplicability  will  be  avail- 
able for  pubUc  inspection  during  regular 
business  hours  in  the  OCQce  of  the  Rules 
Dqpket  Clerk,  Office  of  the  Secretary, 
Room  10141,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW., 
Washington,  D.C.  20410. 

Accordingly,  24  CFR  Part  201  Is 
amended  to  read  as  follows: 

1.  In  Part  201.  §  201.12  paragraph  (b> 
la  amended  to  read  as  follows : 

§  201.12      Insurance  reserve. 

•  •  •  •  • 

(b)  There  shall  be  maintained  for  each 
Insured  a  general  insurance  reserve 
which  shall  equal  10  percent  of  the  ag- 
gregate amoimt  advanced  on  all  eligible 
loans  originated  by  such  insured  pur- 
suant to  the  provisions  of  the  regulations 
In  Subpart  A,  B,'.  D  •  •  •  of  this  part 
on  or  after  March  1.  1950,  and  prior  to 
the  expiration  of  the  Secretary's  author- 
ity to  Insure  under  the  provisions  of  this 
Act,  less  the  amount  of  all  claims  ap- 
proved for  payment  by  the  Secretary  in 
connection  with  such  loans  and  less  the 
amount  of  any  adjustment  made  pur- 
suant to  paragraph  (c)  of  this  section. 


2.  In  Part  201  a  new  subpart  D  is  added 
to  read  as  follows: 

Subpart  D — Combination  and  Mobfla  Homa  tot 
Loans 

See. 

201 .1 600  Inoorporatlon  by  reference. 

301.1601  Purpose. 
aoi.1503  DefLnlttona. 
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'  tX)A]f  Reqttirzments 

201.1503     EUgibmty  requlxementa. 

201.1604    MaxlTTHiTTi  loan  amounts  and  terms, 

30(1.1606  Combination  loaxks  for  tbe  pur* 
chase  of  a  mobile  home  and  a 
developed  or  undeveloped  lot. 

201.1506  Loans  for  the  purchase  or  acquisi- 
tion of  a  lot. 

aoi.1607    Title  and  lien  requirements. 

201.1608     Waived   title  objections. 

301.1509  Pees  and  charges. 

201.1510  Borrower's   minimum   investment, 

201.1511  Financing  charges. 

201.1512  MobUe  home  lot  certification. 

Insurance  Requirements 

201.1513  Insurance    reserve. 

201.1514  Rate  of  insurance  charge. 

Default  Under  Mobile  Home  Obligatloa 

20a.l516  [Reserved]. 

201. 1516  Date  of  default. 

201.1517  Notice  of  defavUt. 

201.1518  Acquisition  of  property. 

201.1519  Notice  of  foreclomire. 

201.1520  Deed  In  lieu  of  forecloeure. 
201.1621  Notice  of  acquisition  of  title. 
20{1.1522  Disposition  of  property. 

I  Claims 

201.1526  Claim  application. 
201.1626  Amount  of  claim. 
2G(1.1637     InconteetabUltj  of  claim  payments 

Extension  of  Tlnta 

201.1528  Actlona  to  be  taken  by  Insured 
lender. 


201.1530 


Amend  monts 

Effect  of  amendments. 


Atjthoritt:  Sec.  7(d),  79  Stat.  670  (4$ 
VS.C.  3535(d) :  sec.  2,  48  Stat.  1246  (12  XJJS.O. 
l'»3),  aa  amended  by  Pub.  Ii.  93-383.  and 
Pob.  L.  94-173. 

Subpart  D — Combination  and  Mobile 
Home  Lot  Loans 

§201.1500     Incorporation  by  referenceu 

All  of  the  provisions  of  Subpart  B  of 
this  part  concerning  insurance  of  insti- 
tutions making  mobile  home  loans  shafl 
be  applicable  to  insurance  of  tnstituticMl 
maldng  mobile  home  lot  loans  and  com- 
bination loans  pursuant  to  this  subpart 
except  the  following  provisions : 

sec 

201.501(b)  (i)  (])  and  (1)      Definitions. 

241.506     Purpose  of  subpart.  | 

201 .525    Mobile  home  location  standards. 

201.530    Maximum  loan  amount. 

241.535     Borrower's  minimum  Investment. 

241.640    Financing  cbarses. 

201.625     Rate  of  Insurance. 

201.560     Maturity  provisions. 

201 .585     Refinancing. 

201.595(e)     Dealer     investigation     approval 

and  control. 
201.665     Claim  appUcatlon. 
301.675     Insurance  reserve. 
201.9OO     Amendment  and  effect. 

§201.1301     Purpose. 

The  provisions  of  this  subjiart  contain 
the  requirements  under  which  an  ap- 
proved financial  institution  may  obtain 
insurance  of  combination  loans  (mobile 
home  and  lot)  and  mobile  hcmie  lot  loans. 
§.201.1502     Definitions. 

As  used  in  the  regulations  in  this  sub- 
part the  term — 

(a)  "Ccxnbination  loan"  means  a  loan 
for  the  purchase  of  a  mobile  home  and  a 
mobile  home  lot,  in  a  single  transaction. 


(b)  "Mobile  home  lot"  means  a  pared 
or  portion  of  land  acceptable  to  the  Sec- 
retary as  a  mobile  home  site.  The  mobile 
home  lot  may  be  unplatted,  or  may  t>e  in 
a  mobile  home  park,  a  recorded  or  unre- 
corded subdivision  or  planned  unit  de- 
velopment, but  may  not  he  subject  to  a 
condominium  agreement. 

(c)  "Repossession"  means  a  lawful 
foreclosure,  recovery  or  acquisition  of 
title  to  property  (pursuant  to  provisions 
of  a  security  agreement  or  mortgage) 
such  as  to  enable  the  insured  lender  to 
convey  marketable  title  to  a  third  party. 

(d)  "Borrower"  means  a  natural  per- 
son who  applies  for  and  receives  a  loan 
for  the  purchase  of  a  mobile  home  and  a 
developed  or  imdeveloped  lot,  or  only  for 
a  developed  or  undeveloped  mobile  home 
lot. 

(e)  "Owner"  means  (1)  a  borrower 
who  owns  a  mobile  home  at  the  time  of 
application  for  a  loan  to  finance,  under 
this  subijart,  the  purchase  of  a  lot  upon 
which  to  place  that  mobile  home,  or  (2) 
a  Ixjrrower  who  is  purchasing  a  mobile 
home  and  a  lot,  under  the  provisions  of 
this  subpart. 

(f )  "Developed  lot"  means  a  lot  with 
water  and  utility  connections,  sanitary 
facilities,  appropriate  driveways,  con- 
crete parking  pad,  slab,  or  masonry  f  oim- 
dation,  provisions  for  anchoring,  and 
other  improvements  which  are  necessary 
to  make  the  lot  acceptable  to  the  Secre- 
tary as  a  mobile  home  site. 

(g)  "Undeveloped  lot"  means  a  lot 
with  water  and  utility  connections,  sani- 
tary facilities,  ingress  and  egress  to  the 
property. 

(h)  "Actuarial  method"  means  the 
method  of  allocating  payments  made  on 
a  debt  between  the  amoimt  financed  and 
the  finance  charge,  pursuant  to  which  a 
payment  is  applied  first  to  the  accumu- 
lated finance  charge,  and  any  remainder 
is  subtracted  from,  or  any  deficiency  is 
added  to,  the  unpaid  balance  of  the 
amount  financed. 

(1)  "Manufacturer's  invoice"  means  a 
document  which  is  officially  Issued  by  the 
manufacturer  stating  the  true  wholesale 
price  of  a  mobile  home  and  its  equip- 
ment, excluding  furniture.  The  document 
shall  be  on  a  form  which  is  in  general 
use  in  the  industry. 

(j)  "Mobile  home"  means  a  transport- 
able structure  which  is  twelve  t>ody  feet 
or  more  in  width  and  is  forty  body  feet  or 
more  in  length,  and  which  is  built  on  a 
permanent  chassis,  and  designed  to  be 
used  as  a  dwelling  with  or  without  per- 
manent foundation,  when  connected  to 
the  required  utilities,  and  Includes  the 
plumbing,  heating,  air  conditioning  and 
electrical  systems  contained  therein. 
Where  a  mobile  home  is  composed  of  two 
or  more  modules  or  sections,  each  module 
or  section  shall  have  a  minimum  floor 
space  area  of  at  least  400  square  feet. 

(k)  "FVmiture"  means  movable  ar- 
ticles of  personal  property  such  els  bed, 
bedding,  chairs,  sofas,  divans,  lamps, 
tables,  television,  radio  or  stereo  sets, 
and  other  similar  items  of  personal  prop- 
erty; but  furniture  does  not  include 
wall-to-wall  carpeting,  refrigerators, 
ovens,     ranges,     dishwashers,     clothes 
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dryers,  heating  or  cooling  equipment  or 
other  similar  appliances. 

Loan  Requiremzhts 

§  201.1503     Eligibility  requirements. 

Locals  shall  be  made  only  for  flnanr.lng. 
In  combination,  the  purohase  of  a  mobile 
home  and  a  developed  or  undeveloped 
mobile  home  lot  or  a  developed  or  un- 
developed mobile  h<Mne  lot  by  the  owner 
of  a  mobile  home  which  mobile  home  is 
the  principal  residence  of  that  owner. 
Furniture  may  not  be  included  in  the 
loan,  or  financed  with  the  proceeds  of 
the  loan. 

§  201.1504  Maximum  loan  aniouiil«  and 
terms. 

(a)  Maximum  insurable  loan  sunounts 
and  terms  shall  not  exceed : 

(1)  $17,500  for  15  years  and  32  days 
for  the  purchase  of  a  single-wide  mobile 
home  and  an  undeveloped  lot  (but  not  to 
exceed  $12,500  for  the  mobile  homes) . 

(2)  $20,000  for  15  years  and  32  days 
for  the  purchase  of  a  single-wide  mobile 
home  and  a  developed  lot  (but  not  to 
exceed  $1  ,500  for  the  mobile  home) . 

(3)  $25,000  for  20  years  and  32  days 
for  the  purchase  of  a  mobile  home  com- 
posed of  two  or  more  modules  and  an 
undeveloped  lot  (but  not  to  exceed  $20,- 

000  for  the  mobile  home) . 

(4)  $27,500  for  20  years  and  32  days 
for  the  purchase  of  a  mobile  home  com- 
posed of  two  or  more  modules  and  a  de- 
veloped lot  (but  not  to  exceed  $20,000 
for  the  mobile  home) . 

(b)  Maximum  permissible  loan 
amoimts  and  terms  for  the  purchase  of  a 
mobile  home  lot  shall  not  exceed: 

(1)  $5,000  for  10  years  and  32  days  for 
the  purchEise  of  an  undeveloped  lot  on 
which  to  place  a  mobile  home  owned  by 
tiie  borrower. 

(2)  $7,500  for  10  years  and  32  days  for 
the  purchase  of  a  developed  lot  on  which 
to  place  a  mobile  home  owned  by  the 
borrower. 

(c)  A  loan  may  not  exceed  the  Secre- 
tary's estimate  of  the  value  of  the  prop- 
erty purchased. 

§  201.1505  Combination  loans  for  the 
purchase  of  a  mobile  home  and  a 
developed  or  undeveloped  lot. 

(a)  A  loan  to  purchase  a  mobile  home 
and  a  developed  or  imdeveloped  lot  on 
which  such  mobile  home  is  placed  shall 
be  eligible  for  insurance:  If, 

(1)  The  txjrrower  acquires  titie  to  such 
lot,  which  meets  the  requirements  of 

1  201.1507; 

(2)  The  loan  is  secured  by  a  first  lien; 

(3)  The  lot  is  determined  by  the  Sec- 
retary to  be  an  acceptable  mobile  home 
site; 

(b)  Notwithstanding  that  the  bor- 
rower's obligation  for  purchase  or  acqui- 
sition of  the  lot  is  evidenced  and  secured 
separately  from  his  obligation  for  the 
purchase  of  the  mobile  home,  the  instru- 
ment evidencing  both  obligations  shall 
constitute  one  loan  for  the  purposes  of 
this  part. 

(c)  Any  portion  of  the  cost  of  the  home 
and  lot  and  the  cost  of  improvements  to 


the  home  or  lot  which  win  not  be  paid 
fitnn  the  proceeds  of  the  locm  must  be 
paid  by  the  borrower  in  cash  from  his 
or  her  own  resources. 

§  201.1506     Loans  for  the   purchase   or 
acquisition  of  a  lot. 

(a)  A  loan  to  finance  the  purchase 
by  the  borrower  of  a  lot  on  which  to 
place  a  mobile  home  owned  by  the  bor- 
rower shall  be  eligible.  Provided,  That: 

( 1 )  The  borrower  acquires  title  to  such 
lot,  which  meets  the  requirements  of 
§  201.1507; 

(2)  The  loan  is  secured  by  a  first  lien; 

(3)  The  cost  of  the  purchase  of  the 
lot,  which  will  not  be  paid  from  the  pro- 
ceeds of  the  loan,  is  paid  by  the  borrower 
in  cash  from  his  or  her  own  resources; 

(4)  The  borrower  certifies  that  he  or 
she  owns  a  mobile  home  which  Is  the 
borrower's  principal  residence; 

(5)  The  borrower  certifies  that  he  or 
she  will  place  his  or  her  mobile  hwne  on 
the  lot  within  six  months  after  the  date 
the  loan  is  made; 

(b)  For  the  purposes  of  this  subpart, 
purchase  of  a  mobile  home  lot  includes: 

( 1 )  The  refinancing  of  the  balance 
owed  by  the  borrower  as  purchaser  under 
an  existing  real  estate  installment  pur- 
chase contract;  or 

^2)  The  refinancing  of  existing  mort- 
gage loans  or  other  liens  which  are  se- 
cured of  record  on  a  mobile  home  lot 
owned  by  the  borrower. 

§  201.1507      Title  and  lien  riM|iiirrnienl'*. 

<a)  The  interest  in  the  realty  con- 
stituting a  mobile  home  lot  purchased 
by  the  borrower  wholly  or  in  part  with 
the  proceeds  of  a  loan,  shall  not  be  less 
than  a  fee  simple  estate: 

(b)  The  title  to  the  realty  shall  be 
a  marketable  titie  such  as  is  generally 
acceptable  to  informed  buyers,  titie  com- 
panies, and  attorneys  in  the  commimity 
In  which  the  property  is  situated. 

(c)  It  shall  be  the  responsibility  of 
the  lender  to  assure  that  the  borrower 
obtains  or  has  an  estate  in  the  land 
constituting  the  mobile  home  lot  that 
meets  the  requirements  of  this  section 
and  §  201.1508. 

(d)  The  lender  shall  obtain  from  the 
borrower  an  agreement  that  the  home 
will  not  be  moved  from  the  lot  while 
the  loan  is  outstanding. 

§  201.1508     Waived  title  objections. 

Titie  shall  not  be  objected  to  by  reason 
of  the  following  matters: 

(a)  Violation  of  a  restriction  based 
on  race,  color  or  creed,  even  where  such 
restrictions  provide  for  a  penalty  of  re- 
version or  forfeiture  of  titie  or  a  lien 
for  liquidated  damage; 

(b)  (1)  C^usUwnary  easements  lor  pub- 
lic utilities,  party  walls,  driveways,  and 
other  purposes; 

(2)  Easements  for  public  utilities 
along  one  or  more  of  the  property  lines 
and  extending  not  more  than  10  feet 
therefrom  or  for  drainage  or  irrigation 
ditches  along  the  rear  10  feet  of  the 
property,  provided  the  exercise  of  tiie 
rights  thereunder  do  not  interfere  with 


any  of  the  buildings  or  improvements 
located  on  the  subject  property: 

(c)  Easements  for  underground  coa- 
duits  which  are  in  place  and  which  do 
not  extend  under  any  buildings  on  the 
subject  property; 

(d)  Mutual  easements  for  joint  drive- 
ways constructed  partly  on  the  subject 
property  and  partly  on  adjoining  prop- 
erty, provided  the  agreements  creating 
such  easements  are  of  record; 

(e)  Encroachments  on  the  subject 
property  by  improvements  on  adjoining 
property  where  such  encroachments  do 
not  exceed  1  foot,  provided  such  en- 
croa<:hments  do  not  touch  any  buildings 
or  interfere  with  the  use  of  aiiy  improve- 
ments on  the  subject  property; 

<f>  Encroachments  on  adjoining 
property  by  eaves  and  overhanging  pro- 
jections attached  to  improvements  on 
subject  property  where  such  encroach- 
ments do  not  exceed  1  foot; 

<g>  Encroachments  on  adjoining 
property  by  hedges,  wooden  or  wire 
fences  belonging  to  the  subject  property; 

<h)  Encroachments  on  the  adjoining 
property  by  driveways  l>eIonging  to  sub- 
ject property  where  such  encroachment-s 
do  not  exceed  1  foot,  provided  there  ex- 
ists a  clearance  of  at  least  8  feet  be- 
tween the  building  on  the  subject  prop- 
erty smd  the  property  line  affected  by 
the  encroachment; 

(i)  Variations  between  the  length  of 
the  subject  property  lines  as  shown  on 
the  application  for  insurance  and  a.*; 
shown  by  the  record  or  possession  line.^. 
provided  such  variations  do  not  inter- 
fere with  the  use  of  any  of  the  improve- 
ments on  the  subject  property  and  do  not 
involve  a  deficiency  of  more  than  2  per- 
cent with  respect  to  the  length  of  any 
other  lines; 

(j)  Encroachments  by  garages  or  im- 
provements other  than  those  which  are 
attached  to  portion  of  the  main  dwelling 
structure  over  eas«nents  for  public  utili- 
ties, provided  such  encroachment  does 
not  interfere  with  the  use  of  the  ea.se- 
ment  or  the  exercise  of  the  rights  of  re- 
pair and  maintenance  in  connection 
therewith; 

<k^  Violations  of  cost  or  set-l>ack  re- 
strictions which  do  not  provide  a  penalty 
of  reversion  or  forfeiture  of  title,  or  a 
lien  for  Uquidated  damages  which  may 
be  superior  to  the  lien  or  the  insured 
mortgage.  Violations  of  such  restrictions 
which  do  provide  for  such  penalties, 
provided  such  penalty  rights  have  been 
duly  released  or  subordinated  to  the  lien 
of  the  insured  mortgage,  or  provided  tha'. 
the  borrower  has  been  furnished  with  a 
policy  of  titie  insurance  expressly  in- 
suring the  borrower  against  loss  by  rea- 
son of  such  penalties. 

(1)  CJustomary  building  and  use  re- 
strictions which: 

(1)  Are  coupled  with  a  reversionary 
clause,  provided  there  has  been  no  viola- 
tion prior  to  the  date  of  the  deed  to  the 
borrower;  or 

(2)  Are  not  coupled  with  a  reversion- 
ary clause  and  have  not  been  violated  to 
a  material  extent. 

(m)  Outstanding  oil,  water  or  mineral 
rights  (or  damage  caused  by  the  exer- 
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else  of  such  rights)  which  are  cus- 
tomarily waived  by  prudent  lending  In- 
stitutions and  leading  attorneys  In  the 
community. 

i:  201.1509      Fees   and   charges   for  orig- 
iiialion  or  loan. 

a  >  The  Secretary  will  charge  the  In- 
:  ured  a  fee  of  $45  for  appraisal  of  the 
mobile  home  lot. 

b)  Fees  and  charges  Incident  to  the 
origination  of  a  loan  which  may  be  paid 
by  the  borrower  shall  be  limited  to  rea- 
sons^le  and  customary  sunounts  for  the 
fonowlng■.-^ 

c  1 )  Appraisal  fees  charged  by  the  Sec- 
retary. 

(2)  Recording  fees  and  recordlnir 
taxes. 

(3)  Credit  report 

(4)  That  portion  of  taxes,  assess- 
ments, and  other  similar  Items  for  the 
current  year  chargeable  to  the  borrower 
and  hJs  Initial  deposit  (lump-simi  pay- 
ment) for  a  tax  and  insurance  escrow 
account. 

(5)  Survey,  If  reqiiired,  by  the  lender 
or  borrower. 

(6)  Title  examination  and  title  insur- 
ance, If  any. 

(7)  Such  other  Items  as  may  be  au- 
thorized In  advance  by  the  Secretary  as 
appropriate  for  Inclusion  under  this 
paragraph. 

(c)  Fees  and  charges  specfied  In  this 
section  may  not  be  Included  In  the  loan. 

§  201.1510     Borrower's  minimum  invest- 
ment. 

The  borrower  shall  make  a  minimum 
cash  down  payment  of  at  least  5  percent 
of  the  first  $10,000  of  purchase  price  of 
the  mobile  home  and  lot  plus  10  percent 
of  any  amount  In  excess  of  $10,000. 
Where  only  a  mobOe  home  lot  Is  being, 
financed,  the  borrower  shall  make  a 
minimum  cash  down  payment  of  at  least 
10  percent  of  the  purchase  price  of  the 
mobile  home  lot. 

§201.1311      FuiancSng  rharges. 

(a)  Maximum  financing  charges.  The 
maximum  permissible  financing  charge 
which  may  be  directly  or  Indirectly  paid 
to,  or  collected  by,  the  insxu-ed  In  ccm- 
nectlon  with  a  ccHnbination  mobile  home 
and  lot  loan  or  mobile  home  lot  loan 
transaction  shall  not  exceed: 

(1)  10y2  perceih  per  annum. 

(2)  No  points  or  discounts  of  any  kind 
may  be  assessed  or  collected  In  connec- 
tion with  the  loan  transaction. 

Finance  charges  on  individual  loans 
shall  be  made  in  accordance  with  tables 
of  calculation  issued  by  the  Secretary. 

(b)  Prepayment  rebate.  If  an  obliga- 
tion is  paid  In  full  prior  to  maturity,  the 
insured  shall  rebate  the  full  \meamed 
charge  according  to  the  actuarial 
method,  where  such  rebate  Is  $1  or  more. 

§  201.1512      Mobile    home    lot    certifira- 
lion. 

i.a>  Prior  to  disbursement  of  loan  pro- 
ceeds for  the  purchase  of  a  mobile  home 
lot,  the  insiu'ed  shall  obtain  a  certificate 
on  a  form  prescribed  by  the  Secretary, 
signed  by  the  seller  and  borrower,  estab- 
lishing that: 


(1)  The  lot  meets  the  requirements 
established  by  the  Secretai7.  and  has 
been  appraised  by  the  Secretary  or  his 
designated  agent. 

(2)  The  borrower  has  not  been  paid 
or  offered,  as  an  Inducement  for  con- 
summation of  the  transaction,  any  cash 
payment  or  rebate,  nor  has  it  been  mpn- 
sented  to  the  borrower  that  he  or  she 
will  receive  a  cash  bonus  pajrment  or 
commission  on  future  sales; 

(b)  If  the  loan  Is  solely  for  the  pur- 
chase of  a  mobile  home  lot  by  the  present 
owner  of  a  mobile  home,  which  Is  the 
principal  residence  of  the  borrower,  the 
borrower  shall  certify  that  he  will  place 
his  mobile  home  on  the  lot  acquired  with 
sucfa  loan  within  six  months  after  dis- 
bursement of  the  loan  proceeds. 

Cc)  If  the  Insured  has  information  to 
the  contrary  with  regard  to  the  state- 
ments In  the  certification  required  by 
paragraph  (a)  or  (b)  of  this  section,  he 
shall  not  disburse  the  loan  proceeds.  In 
the  absence  of  such  contrary  Informa- 
tion, he  may  disburse  the  loan  proceeds 
in  reliance  upon  the  statements  in  the 
certlflcation. 

INSTTRANCK    REQXnREMENTS 

§201.1513     Insurance  reserve. 

An  of  the  provisions  of  §  201.12  with 
respect  to  the  maintenance  for  each  in- 
sured lender  of  a  general  insurance  re- 
serve shall  apply  with  respect  to  loans 
reported  for  Insurance  under  this  sub- 
part. The  aggregate  amount  of  loans  ad- 
vanced by  an  insured  lender,  for  the 
purposes  of  determining  Its  general  in- 
surance reserve.  shaU  Include  loans  re- 
ported for  Insurance  under  all  subparts 
of  this  part. 

§201.1514      Rutp  of  insurance  charge.' 

The  insured  shall  pay  to  the  Secre- 
tary an  Insurance  charge  equal  to  fifty- 
four  one  himdredths  (0.54)  of  1  per  cent 
per  annxmi  of  the  net  proceeds  of  any 
eligible  loan  reported  and  acknowledged 
for  Insinance.  In  computing  the  Insur- 
ance charge,  no  charge  shaU  be  made 
for  a  period  of  14  days  or  less,  and  a 
charge  for  a  month  shaU  be  made  for  a 
period  of  more  than  14  days. 

Defaitlt  Unsek  Mobile  Home 
Obligation 

§201.1313      [Reserved! 

§  201.1516     Default. 

For  the  purposes  of  this  subpart,  the 
lender  shah  not  consider  the  borrow- 
er* s)  tdlse  in  default  imtll  30  days  after: 

ta)  The  first  uncorrected  falliu^  to 
perform  any  duty  under  the  mobllo 
home  lot  mortgage;  or 

(b)  The  first  failure  to  make  a 
monthly  payment  which  Is  not  covered 
by  saibsequent  payments  made  by  the 
borrower  where  such  subsequent  pay- 
ments are  applied  to  the  overdue  month- 
ly payments  in  the  order  In  which  they 
became  due. 

(c)  If  after  default  and  prior  to  c<«n- 
pletlon  of  foreclosure  or  repossession 
proceedings  tiie  borrower  shall  cure  the 
default,  the  lender  shall  reinstate  tho 
loan  as  if  a  default  had  not  occurred. 


provided  the  borrower  pays  to  the  in- 
sured lender  such  expenses  as  the  lender 
has  Incurred  to  connection  with  the 
foreclosure  or  repossession  proceedings. 

§  201.1517     Notice  of  default. 

The  Insured  lender  shaU,  within  60 
days  after  the  date  of  default  as  defined 
In  this  part,  give  written  «nDtlce  thereof 
to  the  Secretary  on  a  form  prescribed  by 
him,  unless  such  default  has  been  cured 
or  unless  the  Secretary  has  been  notified 
of  a  previous  default  which  remains 
uncured. 

§  201.1518      Acquisition  of  properfy. 

At  any  tfane  within  one  year  from  the 
date  of  default,  or  such  additional  period 
of  time  as  may  be  approved  by  the  Sec- 
retary, the  lender,  at  its  election,  shall 
either: 

(a)  Commerce  foreclosure  or  reposses- 
8k)ti;  or 

Cb)  Acquire  possession  of,  and  title  to, 
tho  mortgaged  property  by  means  other 
than  foreclosure. 

§  201.1519     Notice  of  foreclosure. 

The  Insured  lender  shall  give  written 
notice  to  the  Secretary  ma  a  form  pre- 
scribed by  bfrn  within  30  days  after  the 
institution  oif  foreclosiu^  or  repossession 
proceedings  and  shall  exercise  reason- 
able diligence  In  prosecuting  such  pro- 
ceedings to  completion. 

§  201.1320  Deed  in  lieu  of  foreclosure, 
(a)  In  lieu  of  instituting  or  complet- 
ing a  foreclosure  or  repo8sesslc«i,  the 
lender  may  acquire  property  by  voluntary 
conveyance  frxwn  the  mortgagor.  Con- 
veyance of  the  property  by  deed  In  lieu 
of  foreclosure  Is  approved  subject  to  the 
following  requirements: 

(1)  The  lo€in  is  in  default  at  the  time 
the  deed  Is  executed  and  delivered. 

(2)  The  credit  instrument  Is  cancelled 
and  surrendered  to  the  mortgagor; 

(3)  The  mortgage  and  security 
agreement  are  satisfied  of  record  as  a 
part  of  the  consideration  for  such  con- 
veyance; and 

(4)  Tlie  deed  from  the  borrower  con- 
tains a  covenant  which  warrants  against 
the  acts  of  the  grantor  and  all  claiming 
by,  through,  or  imder  hhn  and  conveys 
good  marketable  title. 

§  201.1521      Notice     of      .ncquisition      of 
title. 

The  lender  shall  give  UTitten  notice  to 
the  Secretary,  on  a  form  prescribed  by 
him,  of  acquisition  of  good  marketable 
title  to  the  property,  within  15  days  of 
such  acquisition. 
§  201.1522     Disposition  of  property. 

(a)  The  insured  lender  shall  take  pos- 
sessicm  of,  preserve  and  repair  the  prop- 
erty, and  shall  sell  the  property  for  the 
best  price  obtainable,  within  six  months 
after  the  date  of  acquisition  of  market- 
able title.  Repairs  shall  not  exceed  those 
required  by  local  law.  No  other  repairs 
shall  be  made  without  the  specific  ad- 
vance approval  of  the  Secretary. 

(b)  The  insiired  lender  shaU  not  enter 
into  a  contract  for  the  preservation,  re- 
pair or  sale  of  the  property  with  any 
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ofBcer,  employee,  owner  of  ten  percent  or 
more  interest  in  the  insured  lender  or 
with  any  other  person  or  organization 
having  an  identity  of  interest  witn  the 
insured  lender  or  wixn  any  relative  of 
such  officer.  en"iPloyee.  owner  or  person. 

Claims 

§  201.IS25      Claim  application. 

(a^   Ifbu-  to  file.  Claim  for  reimburse- 


a^   tftu- 
r.t  f orflos 


mer.t  forjloss  on  any  eligible  loan  shall  be 
made  on--ft-iorm  pro\ided  by  the  Secre- 
tary- and  executed  by  a  qualified  officer  of 
the  insured  lender.  The  claim  shall  be 
accompanied  by  the  insured  lender's 
complete  fUe.  including  copies  of  ap- 
praisals made  by  appraisei-s  acceptable 
to  the  Secretary.  perta)ning  to  the  trans- 
action. V'Tiere  the  :n5ured  is  required  by 
law  to  keep  an  original  document  in  its 
possession,  a  copy  of  the  original  docu- 
ment sha]l  be  deemed  acceptable. 

lb-  Where  to  file.  Claim  shall  not  be 
filed  by  the  uisured  lender  imtil  after  de- 
fault, re!.x>ssession,  and  resale  of  the 
mobile  Ijome  and  lot  or  mobile  home  lot. 
Where  a  m.obile  home  and  lot  have  been 
fianced.  the  mobile  home  and  lot  shall 
be  sold  in  a  single  transaction.  The 
mobile  home  may  not  be  removed  from 
the  lot  without  the  prior  aporoval  of  the 
Secretary.  Claim  shall  be  filed  no  later 
than  12  months  and  31  days  after  the  due 
date  of  the  earliest  fully  unpaid  install- 
ment provided  for  in  the  obligation,  un- 
less an  extension  is  requested  and  ap- 
proved by  the  Secretarj'. 

§  201.1526  **  Amount  of  claim. 

An  insured  lender  may  be  reimbursed 
for  losses  on  loans  made  in  accordance 
with  the  regulations  under  this  part,  up 
to  the  amount  of  its  general  insurance 
reserve.  The  amount  of  reimbursement  is 
determined  by  following  the  computation 
steps  prescribed  in  paragraph  (a),  (b^ 
and  ic^  of  this  section. 

(a)  Deduct  from  the  unpaid  amount 
of  the  obligation  (net  unpaid  principal 
and  the  earned  portion  of  the  financing 
charge,  calcxilated  according  to  the 
actuarial  method ) ,  at  the  time  of  de- 
fault: 

(1)  The  actual  sales  price  obtained 
after  lawful  repossession  and  resale  of 
the  mobile  home  and  lot.  or  mobile  home 
lot,  or  the  appraised  value,  whichever 
amount  is  the  greater.  The  appraL-^ed 
vahie  shall  be  determined  by  an  appraiser 
acceptable  to  the  Secretary; 

<2'  All  amounts  received  by  the 
lender  on  account  of  the  loan  from  any 
source  relating  to  the  property  on  ac- 
count of  rent  or  other  incomes  after  de- 
ducting reasonable  expenses  incurred  in 
handling  the  property; 

<  31  All  cash  retained  by  the  lender  in- 
cluding amounts  held  or  deposited  for 
Vtie  account  of  the  borrower  or  to  which 
the  lender  is  entitled  under  the  loan 
transaction  that  has  not  been  applied  in 
reduction  of  the  borrower's  indebted- 
ness. 

lb)  Add  to  DC  percent  of  the  amoimt 
determined  imder  p>aragraph  (a>  of  this 
section  90  percent  of  the  interest  at  7 
percent  per  annum  on  the  amount  deter- 


mined under  paragraph  (a)  of  this  sec- 
tion computed  from  the  date  of  default: 

<  1 1  To  either  the  date  of  claim  tippli- 
cation  or  for  a  period  of  12  months  and 
31  days  following  such  default  date, 
whichever  period  of  time  is  lesser,  or: 

<  2  >  To  the  date  of  certification  of  the 
claim  for  payment  in  a  case  where  an 
otherwise  eligible  claim  has  been  held 
without  payment  by  the  Secretary  pend- 
ing a  determination  of  the  eligibility  for 
insurance  of  other  claims  or  loans,  or  by 
an  investigation  of  the  insured's  loan  or 
claim  activities. 

<c '  Add  to  the  amount  obtained  under 
paragraph  <b>  of  this  section  90  percent 
of  the  following  allowances  for  expendi- 
tures made  by  the  insured: 

•  1  <  Taxes,  ground  rent  and  water 
rates,  which  are  liens  prior  to  the 
mortgage,  prorated  to  the  date  of  dis- 
position of  the  property : 

<2>  Special  assessments,  which  are 
noted  on  the  application  for  insurance  or 
which  become  liens  after  the  insurance 
of  the  mortgage,  prorated  to  the  date  of 
disposition  of  the  property ; 

<3>  Hazard  insurance  on  the  mort- 
gaged property,  prorated  to  the  date  of 
disposition  of  the  property; 

(4)  Taxes  imposed  upon  any  deeds  or 
other  instruments  by  which  said  prop- 
erty was  acquired  by  the  mortgagee; 

(5>  Foreclosure  costs,  or  costs  of  ac- 
quiring the  property  otherwise,  actu- 
ally paid  by  the  insured  lender  and  ap- 
proved by  the  Secretary,  in  an  amount 
not  in  excess  of  two-thirds  of  such  costs 
or  $75,  whichever  is  the  greater. 

1 6 )  Reaisonable  payments  made  by  the 
insured  lender  for : 

(i)  Preservation  and  maintenance  of 
the  property; 

(ii)  Repairs  required  by  local  law,  and 
such  additional  repairs  as  may  be  spe- 
cifically approved  in  advance  by  the  Sec- 
retary.'; 

(iii>  Expenses  in  connection  with  the 
sale  of  the  property  including  a  sales 
commission  at  the  rate  customarily  paid 
in  the  com.munity : 

<iv)  Appraisal  fee  not  to  exceed  $45.00. 

§  201.1527      Incontestability      of      claim 
pa.>n:ienl. 

Any  payment  for  loss  made  to  an  in- 
sured lender  shall  be  final  and  incontest- 
able after  two  years  from  the  date  the 
claim  was  certified  for  payment  in  the 
absence  of  fraud  or  misrepresentation 
on  the  part  of  the  lender,  unless  a  de- 
mand for  repurchase  of  the  obligation 
shall  have  been  made  on  behalf  of  the 
United  States  prior  to  the  expiration  of 
such  two  year  period. 


and  from  time  to  time,  in  whole  or  in 
part,  but  such  amendment  shall  not  ad- 
versely affect  the  insurance  coverage  of 
a  lender  under  its  contract  of  instirance 
on  any  loan  pre\'iously  made  or  in  the 
process  of  being  made. 

Note — The  Department  of  Rousing  and 
Urban  Development  has  determined  that  thte 
document  does  not  contain  a  m»)or  proposal 
requiring  preparation  of  an  Inflation  Imp&ct 
Statement  under  Exec-itive  Order  11821  and 
OMB  Circuits  A- 107 

Effecuve  date  This  regulation  shall 
be  effective  on  February  28. 1977. 

John  T.  Howlxy, 
ActiTig  Assistant   Secretary  for 
Housing — Fediral        Housing 

Comir.issioncr. 
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e:xtension  of  TniE 

§201.1328      Action    to    bo    taken    by    in- 
jured lender. 

The  Secretary-  may  extend  any  time 
period  respecting  any  action  required  by 
an  in.e;:red  which  is  prescribed  by  this 
subpart. 

AlIEN'DKENTS 

§  201.1530      EfTeet  of  amendment. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Secretary  at  any  time 


SUBCHAPTER  E— SUBCHAFTER  H 
{RESERVED] 

SUBCHAPTER   I — HUD  OWNED  PROPERTIES 

I  Docket  No    R-77-44ei 

PART  290— DISPOSmON  OF  HUD-OWNED 
MULTIFAMILY  PROJECTS 

Interim  Regulations 

Notice  is  hereby  given  that  the  De- 
partment proposes  to  amend  Chapter  II 
of  Title  24  of  the  Code  of  Federal  Regu- 
lations by  adding  a  new  Subchapter  I. 
■•HUD-Otvned  Properties."  a  new  Part 
290,  "Disposition  of  HDD-Owned  Multi- 
family  Projects.'  Subpart  A.  "General 
Provisions.'  Subpart  B.  "Formerly  Sub- 
sidized Projects. "  and  Subpart  C.  "Proj- 
ects Not  PY)nnerly  Subsidized,"  on  an  in- 
terim basis. 

Subpart  A  would  set  forth  general  pro- 
visions. The  term  'disposition"  is  used 
throughout  the  Part  to  denote  the  sale 
as  well  as  the  demolition  of  HUD-Owned 
projects.  The  disposition  of  HUD-Owned 
multifamily  projects  shall  be  carried  out, 
to  the  extent  feasible  to  reduce  the  in- 
ventory of  HUD-Owned  projects  in  such 
a  manner  as  to  ensure  the  maximum  re- 
turn to  the  mortgage  insurance  funds 
consistent  with  the  need  to  preserve  and 
mamtain  urban  residential  areas  and 
commuiiities.  and  to  protect  the  finan- 
cial interests  of  the  government  by  ob- 
taining a  satisfactory  return  based  on 
the  project's  present  market  value  and 
anticipated  future  use.  and  to  maintain 
through  a  rental  subsidy,  or  otherwise, 
rents  at  levels  low-  to  moderate-inctmie 
families  can  afford  if  the  project  was 
intended  to  serve  low-  to  moderate-in- 
come groups.  Disposition  must  be  expe- 
dited, since  HUD's  ownership  of  projects 
is_on  an  interim  basis,  and  the  Depart- 
ment is  without  a  mandate  to  hold  these 
projects  on  a  long  term  ownership  basis. 

Subpart  B  would  be  apphcable  to  the 
di.sposiiion  of  formerly  subsidized  proj- 
ects, i.e  .  those  with  tenants  who  received 
the  benefit  of  a  rental  subsidj-  before 
title  to  the  project  was  acquired  by  HUD. 
The  term  "formerly  subsidized  project." 
refers  to  a  project  with  rental  subsidies 
provided  by  the  following  HUD  pro- 
grams: il)  Below-market  interest  rate 
mortgages  insured  under  section  221 'd) 
1 3)  of  the  National  Housing  Act;  (2)  In- 
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teroBt  reduction  payments  made  in  con- 
nectl(Mi  with  mortgages  insured  under 
section  236  of  the  National  Housing  Act: 
(3>  Rent  suppleinent  payments  under 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965:  *4'  Direct 
loans  at  below-mfifiiet  interest  rates  pur- 
suant to  section  202  of  the  Housing  Act 
of  1959;  (5<  Direct  loans  at  below-mar- 
ket  iiiterest  rates  pursuant  to  sections 
401  and  404(bi  <3)  of  the  Housing  Act  of 
1960.  '6'  Direct  loans  made  under  sec- 
tion 312  of  the  Housing  Act  of  1964;  and 
<7i  Housing  assistance  payments  pursu- 
ant to  ii>  section  8  of  the  United  States 
Housing  Act  of  1937,  or  (Ut  section  23  of 
the  United  States  Housing  Act  of  1937 
in  effect  prior  to  January  1.  1975. 

Subpart  B  sets  forth  a  disposition 
process  consisting  of  three  decision 
points:  the  Initial  Determination,  the 
Disposition  Recommendation  and  tlu' 
Pinal  Disposition  Program.  The  Initial 
Det^ermination  would  be  made  oy  tlie 
HUD  field  office  Director  promptly  after 
HUDs  acquisition  of  title  and  would 
constitute  a  preliminary  decision  as  to 
whether  the  project  could  or  could  not 
be  disposed  of  with  a  subsidy  (Section 
290.20).  The  Disposition  Recommenda- 
tion would  also  be  prepared  by  the  HUD 
field  office  Director  and  consists  of  a  de- 
tailed physical  and  financial  analysis  of 
the  project,  a  statement  of  the  estimated 
price  obtainable  and  a  recommendation 
as  to  the  nature  of  the  disposition  pro- 
gram (5  290.30) .  Consideration  would  be 
given  to  the  feasibility  of : 

1.  Sale  with   a  subsidy  designed   to' 
maintain  the  project's  low-to-moderate 
income  character; 

2.  Sale  as  rental  housing  without  a 
subsidy: 

3.  Conversion  to  other  uses,  including 
forms  of  home  ownership:  and 

4.  Partial  or  complete  demolition. 
The   Disposition   Recommendation    is 

then  submitted  for  approval  and  author- 
ization to  the  appropriate  Property  DLs- 
position  Committee  which  would  either 
accept  the  Dispasition  Recommendation 
or  modify  it,  and  then  issue  a  Pinal  Dis- 
position Program  for  the  project  (§  290- 
40'  In  some  instances,  the  Final  Disp)osi- 
tion  Program  may  provide  for  the  pay- 
ment of  out-of-pocket  moving  costs  by 
HUD  ( $  290.45  > .  In  the  case  of  disposition 
in  connection  witli  certain  subsidy  pro- 
grams, the  Pinal  Disposition  Program  is 
authorized  by  the  HUD  field  ofHce  Di- 
rector. 

At  all  three  decision  points,  careful 
consideration  would  be  given  to  the  need 
tor  units  of  low-to-moderate-lncome 
housing  and  the  feasibility  of  providing 
the  benefits  of  a  HUD  rental  subsidy  pro- 
gram in  cotmection  with  the  disposition. 

If  at  any  time  in  the  decision  making 
process  HUD  would  propose  a  disposi- 
tion program  which  does  not  include  a 
rental  subsidy  program,  then  HUD  would 
provide  a  notice  and  comment  procedure 
for  eligible  tenants  (^  290.35).  This  no- 
tice and  comment  procedure  provides 
for:  (l>  notification  to  tenants  of  the 
Secretary's  Intent  to  adjust  rents  or  to 
dispose  of  or  demolish  the  project:   (2) 
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a  30-day  period  for  written  ccMnments  to 
be  submitted  to  HUD;  and  (3)  written 
notification  to  tenants  of  HUD's  dispo- 
sition decision. 

The  regulation  also  addresses  itself  to 
rental  policy  during  the  period  in  which ' 
HUD  has  litle  (S  290.25).  Promptly  after 
title  is  taken.  HUD  would  establish  a 
maximum  rental  rate  schedule  for  each 
unit  in  the  project  based  upon  a  survey 
of  the  rents  for  comparable  housing  in 
the  locality.  Once  a  determination  is 
made  in  any  case  to  dispose  of  a  project 
without  a  rental  subsidy,  rents  payable 
by  tenants  would  be  adjusted  to  the  lerel 
of  the  maximum  rental  rate  schedule. 
These  adjustments,  however,  would  be 
implemented  in  phases,  if  necessary,  to 
avoid  financial  hardships.  No  rent  ad- 
justments for  eligible  tenants  would  be 
implemented  until  a  30-day  notice  and 
comment  procedure  has  been  completed. 
When  a  determination  is  made  to  dispose 
of  a  project  with  a  subsidy,  however, 
rents  to  be  charged  eligible  tenants  (i.e., 
those  eligible  for  a  rental  subsidy)  would 
be  established  through  income  recerttfl- 
cation  procedures,  in  accordance  with  the 
applicable  rental  subsidy  program  pro- 
posed to  be  utilized  in  connection  with 
the  dispositicHi. 

Subpart  B  also  sets  forth  the  rules 
governing  methods  of  sale,  which  are 
basically  a  codification  of  rules  contained 
in  HUD  Handbook  4315.1,  and  currenily 
followed  by  HUD.  Except  for  stated  ex- 
ceptions, all  sales  would  be  by  competi- 
tive offering.  Negotiated  sales  would  be 
permitted  only  where  the  sale  is  to  an 
agency  of  the  Federal,  state  or  local 
government  or  where  the  project  is  con- 
verted to  a  cooperative  or  other  form  of 
conversion  to  homeownership. 

Subpart  C  would  be  applicable  to  all 
multifamily  projects  other  than  formerly 
subsidized  ones.  There  are  two  basic  dif- 
ferences between  Subparts  B  and  C. 
First,  no  Initial  Determination  would  be 
prepared  under  Subpart  C.  However,  the 
procedures  for  the  preparation  of  the 
Disposition  Recommendation  and  au- 
thorization of  the  Final  Disposition  Pro- 
gram would  be  fully  applicable  to  Sub- 
part C  and  would  be  incorporated  there- 
in by  reference.  Second,  the  notice  and 
comment  procedure  would  not  be  appli- 
cable to  Subpart  C.  The  provisions  on 
methods  of  sale  also  are  fully  applicable 
to  Subpart  C  and  would  be  incorporated 
therein  by  reference. 

In  some  cases,  the  goal  of  maintaining 
project  rents  at  levels  affordable  to  the 
low-to-moderate-income  families  for 
whom  the  project  was  intended  will  re- 
quire an  explicit  subsidy,  such  as  Sec- 
tion 8  assistance.  While  the  regulation 
generally  contemplates  that  property  be 
sold  at  market  prices,  there  may  be  some 
instances  in  which  a  sale  for  low-to- 
moderate-income  housing  will  produce  a 

return  to  the  insurance  funds  which  is 
less  than  the  return  which  would  be  real- 
ized by  an  unrestricted  sale.  These  can  be 
considered  instances  of  implicit  subsi- 
dies. The  Depactment  has  made  a  de- 
cision that,  in  proper  cases,  subsidies  for 


this  purpose  represent  an  t^}pr(H>riate 
utilization  of  public  resources.  The  De- 
partment Is  particularly  interested  In 
public  comments  on  its  policy  decision  to 
devote  resources,  in  the  form  of  both 
programmatic  and  impliict  insurance 
fund  subsidies,  to  the  preservation  of 
HUD  subsidized  rental  housing  as  a  re- 
source for  the  low-to-moderate-income 
families  for  whom  those  projects  were 
originally  intended. 

In  order  to  provide,  as  quickly  as  pos- 
sible, a  procedure  for  instituting  due 
process  and  to  conform  HUD  policy  witii 
recent  judicial  determinations  with  re- 
gard to  tenant  actions,  and  to  defer  fur- 
ther litigations  arising  out  of  alleged 
procedural  deficiencies  in  this  regard,  the 
Department  finds  that  it  is  impractical 
to  provide  for  public  comment  in  ad- 
vance of  the  effective  date  of  this  Part, 
and  good  cause  therefore  exists  for  mak- 
ing this  interim  rule  effective  upon  pub- 
lication. However,  interested  persons  are 
invited  to  submit  written  comments,  sug- 
gestions, or  data  regarding  the  regula- 
tions to  the  Rules  Docket  Clerk,  Room 
10141,  Office  of  the  Secretary,  Depart- 
ment of  Housing  and  Urban  Develop- 
ment. 451  Seventh  Street,  SW..  Wash- 
ington, D.C.  20410.  Communications 
should  make  reference  to  the  above  dock- 
et number  and  title.  All  relevant  mate- 
rial received  on  or  before  February  28, 
1977,  will  be  considered  before  adoption 
of  the  final  rule,  which  the  Department 
intends  to  promulgate  by  May  1,  1977. 
A  copy  of  each  communication  sub- 
mitted will  be  available  for  pflblic  inspec- 
tion during  business  hoiurs  at  the  above 
address. 

A  Finding  of  Inapplicability  with  re- 
spect to  the  National  Environmental 
Policy  Act  of  1969  has  been  made  in  ac- 
cordance with  HUD  procedures.  A  Find- 
ing of  Inapplicability  with  respect  to  an 
Inflation  Impact  Statement  has  also 
been  made  in  accordance  with  HUD  pro- 
cedures. Copies  of  these  findings  are 
available  for  public  inspection  at  the 
above  address. 

Accordingly,  the  Department  proposes 
to  amend  its  Chapter  n  of  Title  24  by 
reserving  Subchapter  E  through  Sub- 
chapter H  and  adding  a  Subchapter  I, 
Part  290,  on  an  Interim  basis,  as  follows: 


Sec. 
290.1 
290.5 
290.10 


Subpart  A — General  Provisions 

Purpose  and  scope. 

Definitions. 

Objectives. 


Subpart  B — Formerty  Subsidired  Pro)oct> 

290.15     Applicability. 

29020    Initial  determination. 

290.25    Rental  rates. 

29030     Preparation    of    dispoeition    recom- 

nnendations. 
290.35    Notice  to  eligible  tenants. 
290  40    Final  disposition  program. 
290.45     Payment  of  moving  costs. 
290  50    Method  of  sale. 

Subpart  C — Protects  Not  Formeriy  Stiboidizod 

290.55     AppUcabiUty. 

290.60    Incorporation  by  reference, 

AuTHoRrtY;  Sec  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535 Id)  ). 
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Subpart  A — General  Provisions 
§  290.1      Parpoe«  and  <icope. 

The  purpose  of  this  Part  is  to  prescribe 
the  basic  policies  which  govern  the  dis- 
position of  HUD-owned  multifamily 
projects  by  the  Deparement  of  Housing 
and  Urban  Development. 

§  290.5      Definitions. 

<a)  Dispost^fon.  The  sale  of  a  HUD- 
owned  multifamily  project,  or  any  por- 
tion thereof,  including  the  demolition  of 
structures  and  transfer  of  title  to  the 
vacant  land. 

(b^  Disposition  recommendation.  The 
HUD  field  office  Director's  disposition 
recommendation,  with  supporting  data 
and  analysis,  setting  forth  his  firm  dis- 
position program  for  the  project. 

(c)  Eligible  tenant.  Any  tenant  cur- 
rently residing  in  a  formely  subsidized 
project  who  was  eligible  for  and  received 
the  benefits  of  a  rental  subsidy  prior  to 
HUD  acquiring  title  to  the  project,  and 
is  determined  to  be  eligible  for  a  rental 
subsidy  upon  recertification  of  income  in 
accordance  with  the  procedure  under  the 
applicable  subsidy  program  in  force  prior 
to  HUD  acquiring  title  to  the  project. 

(d)  FincZtJJspositionprogrcjn.  The  dis- 
position program  authorized  by  the 
Property  Disposition  Committee,  or  the 
HUD  field  office  Director,  as  appropriate. 

le)  Formerly  subsidized  project.  A 
multifamily  project,  the  tenants  of 
which,  prior  to  the  acquisition  of  title  by 
HUD.  received  the  benefit  of  a  rental 
subsidy  in  the  form  of: 

(1)  Below-market  interest  rates  mort- 
gages insured  under  section  221(d)  (3)  of 
the  National  Housing  Act; 

(2)  Interest  reduction  payments  made 
in  connection  with  mortgages  insured 
under  section  236  of  the  National  Hous- 
ing Act; 

(3)  Rent  supplement  payments  under 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965; 

(4)  Direct  loans  at  below-market  in- 
terest rates,  pursuant  to  section  202  of 
the  Housing  Act  of  1959.  sections  401  and 
404(bW3)  of  the  Housing  Act  of  1950, 
or  section  312  of  the  Housing  Act  of 
1964; 

<5)  Housing  assistance  payments  pur- 
suant to  section  8  of  the  United  States 
Housing  Act  of  1937,  or  section  23  of  the 
United  States  Housmg  Act  of  1937  in 
effect  prior  to  January  1.  1975. 

(f)  HVD.  The  Department  of  Housing 
and  Urban  Development. 

(g)  HUD  determination.  The  Initial 
Determination,  the  disposition  recom- 
mendation, or  the  final  disposition  pro- 
gram. 

(h)  Initial  determination.  The  deter- 
mination by  the  HUD  field  office  Direc- 
tor, promptly  after  HUD's  acquisition  of 
the  title  to  a  previously  subsidized  proj- 
ect, as  to  whether  the  project  should  be 
disposed  of  with  or  without  a  rental  sub- 
sidy progreun. 

(i)  Multifamily  project  or  projects. 
Any  rental  property,  or  combination  of 
rental  properties,  consisting  of  5  or  more 
Uvtag  units,  acquired  by  the  Secretary  as 


the  result  of  a  def  aiilt  luider  a  mortgage 
insured  by  the  Secretary  pursuant  to  the 
National  Housing  Act,  or  imder  a  pro- 
gram involving  a  loan  guarantee  or  a 
direct  loan  by  the  Secretary. 

iji  Property  disposition  committee. 
The  designated  group  of  HUD  officials  re- 
delegated  the  authority  to  authorize  dis- 
position programs ^or  HUD-owned  multi- 
family  projects,  pursuant  to  41  FR  26946. 
June  30. 1976. 

<k)  Rental  subsidy.  A  HUD  rental  as- 
sistance program  for  multifanriily  proj- 
ects with  eligible  tenants  who.  because 
of  insufficient  income,  are  unable  to  pay 
the  market  rent  for  their  rental  unit 
without  HUD  assistance. 

§  290.10      Objeetivea. 

The  disposition  of  HUD-owned  multi- 
family  projects  shall  be  carried  out.  to 
the  extent  feasible,  in  accordance  with 
the  following  objectives: 

(a>  To  reduce  the  inventory  of  HUD- 
owned  projects  in  such  a  manner  as  to 
ensure  the  maximum  return  to  the 
mortgage  insurance  funds  consistent 
with  the  need  to  preserve  and  maintain 
urban  residential  areas  and  communi- 
ties, and  to  protect  the  financial  inter- 
ests of  the  Government  by  obtaining  a 
satisfactory  return  based  on  the  proj- 
ects  present  market  value  and  antici- 
pated future  use. 

»b)  To  maintain  through  a  rental 
subsidy,  or  otherwise,  rents  at  levels  low- 
to-moderate-income  families  can  afford. 
if  the  project  was  Intended  to  serve 
low-to-moderate-lncome  groups. 

Subpart  B — Formerly  Subsidized  Projects 

§  290.15     Applicability. 

This  subpsu^  applies  to  all  multi- 
family  projects  where  the  tenants,  prior 
to  acquisition  of  title  by  HUD.  received 
the  benefit  of  a  rental  subsidy. 

§  290.20      Initial  determination. 

<a)  Factors  considered.  Promptly 
after  acquiring  title  to  a  multi-family 
project,  each  HUD  field  office  Director 
shall  make  an  Initial  Determination  as 
to  whether  it  is  feasible  to  dispose  of 
the  project  with  a  rental  subsidy  pro- 
gram. The  following  factors  shall  be 
considered: 

(1)  Whether  or  not  rental  subsidy 
funds  can  be  made  available  to  the  proj- 
ect after  disposition  of  the  project. 

(2)  The  eligibility  for  HUD  rental 
subsidy  of  each  eligible  tenant  in  occu- 
pancy at  acquisition,  based  upon  income 
recertification. 

(3"    The  availability  of  comparable 

•  subsidized  or  unsubsidized)  housing  or 
housing  assistance  programs  in  the  gen- 
eral area. 

(4i  The  feasibility  of  making  avail- 
able to  the  eligible  tenants  comparable 

•  subsidized  or  unsubsidized)  housing  or 
obtaining  housing  assistance  for  them. 

(5)  The  availabiUty  of  rental  counsel- 
ing. 

(b)  Initial  determination — disposition 
with  subsidy.  An  Initial  Determination 
that  a  project  will  be  sold  under  a  rental 
subsidy  program  will  be  made  whenever 


the  following  two  conditions  are  both 
satisfied: 

(1>  A  determination  is  made  that  a 
rental  subsidy  program  is  available  and 
can  be  utilized  after  the  sale  of  the 
project:  and 

•  2 »  A  determination  is  made  that  ten- 
ants would  be  adversely  affected  by  a 
sale  without  a  rental  subsidy  program 
because  other  comparable  hoiising  units 
or  other  comparable  housing  tissistance 
is  not  available. 

<c>  Initial  determination^— disposition 
unthout  subsidy.  An  Initial  Determina- 
tion that  a  project  will  be  sold  without 
a  rental  subsidy  program  shall  be  made 
when : 

•  n  A  determination  is  made  that  a 
rental  subsidy  program  cannot  be  uti- 
lized in  the  disposition  of  the  project;  or 

(2)  Comparable  housing  imits  or 
comparable  housing  assistance  is  avail- 
able which  will  Edlow  disposition  without 
a  rental  subsidy,  without  adversely  af- 
fecting eligible  tenants.  Promptly  after  . 
issuance  of  an  Initial  Determination  pro- 
viding for  the  disposition  of  the  project 
Mi-ithout  a  rental  subsidy,  HDD  shall  im- 
plement the  notice  and  comment  proce- 
dure prescribed  by  §  290.38.  Whenever  it 
iK  proposed  that  rental  schedules  be  ad- 
justed in  accordance  with  the  standards 
prescnl>ed  in  §  290.25(a),  the  notice 
served  under  §  290.35  shall  also  include 
adequate  Information  on  the  proposed 
adjustment  in  rents  and  shall  specifically 
elicit  comment  on  this. 

§  290.25     Renui  rate*. 

(a)  Establishment  of  mxixlmum  rental 
rate  schedule.  Following  acquisition  of  a 
project,  HUD  will  establish  a  maximum 
rental  rate  schedule  for  each  unit  in  the 
project,  comparable  to  the  rates  charged 
for  comparable  rental  housing  accommo- 
dations in  the  area,  uniform  to  the  extent 
feasible,  based  on  unit  size,  location,  serv- 
ices, amenities  provided,  and  conducive 
to  attracting  high  occupancy.  This  maxi- 
mum rental  rate  schedule  shall  be  re- 
viewed and  updated  periodically,  to  as- 
sure current  comparability.  The  rules  set 
forth  in  paragraph  (b)  will  govern  the 
extent  to  which  individual  tenants  will  be 
charged  rents  In  accordance  with  the 
maximum  rental  rate  schedvde  or  a  lesser 
rent.  Whenever  rent  increases  are  to  be 
accomplished   in  accordance  with  this 
section,   adjustments  will   be  made  In 
phases  if  necessary  to  avoid  any  sub- 
stantial financial  impact  on  the  tenants 
or  to  prevent  a  substantial  number  of 
tenants  from  terminating  their  leases. 

(b>  Rents  payable  by  tenants— iV 
Son-eligible  tenants.  All  tenants  who  are 
not  eligible  tenants,  as  defined  in  §  290.5 
'c) .  including  all  tenants  who  obtain  oc-^^ 
cupancy  after  HUD  acquires  title,  shall 
pay  rent  in  accordance  with  the  stand- 
ards prescribed  in  paragraph  (a)  of  this 
section. 

(2>  Eligible  tenants.  <i)  Prior  to  the  is- 
suance of  the  Initisd  Determination,  eli- 
gible tenants  in  occupancy  at  the  time 
HX7D  acquires  title  shall  pay  the  same 
rents  which  were  payable  under  the  Lease 
in  effect  prior  to  HUD  acquiring  title. 
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(11)  If  the  Initial  Determination  pro- 
vides for  the  sale  of  the  project  with  a 
rental  subsidy  program,  rental  rates  for 
eligible  tenants  shall  be  established  in 
accordance  with  the  income  recertifica- 
tion  procediires  applicable  to  the  subsidy 
program  proposed  to  be  utilized  in  the 
sale. 

<iii>  If  the  Initial  Determination  pro- 
vides for  sale  without  a  rental  subsidy 
program,  rents  for  eligible  tenants  will 
be  adjusted  in  accordance  with  the 
standards  prescribed  in  paragraph  (a)  of 
this  section:  Provided,  That  no  increase 
in  rents  shall  be  put  into  effect  until  the 
notice  and  comment  procedure  has  been 
implemented  pursuant  to  §S  290.20(c) 
and  290.35. 

<iv»  Whenever  an  Initial  Determina- 
tion, providing  for  a  sale  with  a  subsidy 
is  later  modified  by  a  Disposition  Rec- 
ommendation or  a  Final  Disposition  Pro- 
gram which  provides  for  a  sale  without 
a  subsidy,  the  HUD  field  office  Director 
may  adjust  rents  in  accordance  with  the 
standards  prescribed  in  paragraph  (a) : 
Provided.  That  no  adjustment  in  rents 
shall  be  put  into  effect  imtil  the  notice 
and  comment  procedure  under  §  290.35 
has  been  completed. 
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§  290.30     Preparation  of  disposition  rec- 
ommendation. 

After  the  Initial  Determination  is 
made  pursuant  to  S  290.20.  the  HUD 
field  office  Director  shall  prepare  a  Dis- 
position Recommendation  for  presenta- 
tion to  the  Property  Disposition  Com- 
mittee for  approval  and  authorization. 
This  Disposition  Recommendation  shall 
consist  of  analyses  as  well  as  a  recom- 
mendation for  the  disposition  of  the 
project  as  follows: 

(a I  Physical  and  financial  analysis.  A 
physical  and  financial  analysis  shall  be 
made  of  the  property,  including  an  esti- 
mate of  the  price  obtainable  if  the  prop- 
erty were  sold  on  the  current  marlcet 
with  no  restrictions  on  use.  In  arriving 
at  this  price,  generally  accepted  meth- 
ods of  appraising  real  property  shall  be 
used.  The  analysis  shall  consider,  but 
need  not  be  limited  to,  the  following 
factors: 

(I)  The  design,  utility  and  facilities 
of  the  project: 

(2>  The  location  and  accessibility  of 
public  transportation,  schools,  shopping, 
medical  facilities,  and  other  necessary 
public  and  private  facilities; 

(3)  The  need  for  rehabilitation  or  re- 
pairs, due  to  deferred  maintenance  or 
curable  obsolescence,  and  estimated 
costs  of  such  work : 

(4'  Local  housing  market  conditions: 

'5>  Local  economic  conditions: 

<6  >  Real  estate  tax  assessments  on  the 
property ; 

<7)  Availability  of  public  or  private 
financing : 

(8)  The  history  of  the  project  and  the 
factors  which  contributed  substantially 
to  the  default; 

<9>  The  impact  of  the  disposition 
upon  the  racial  composition  of  the 
neighborhood  in  which  the  project  Is 
located,  as  well  as  the  neighborhoods  to 
which  the  tenants  may  be  relocated; 


(10)  The  cost  of  paying  out-ofn>ockjet 
moving  costs  to  eligible  tenants,  if  the 
Property  Disposition  Committee  should 
so  authorize : 

(11»  Compliance  with  HUD  require- 
ments implementing  the  National  En- 
vironmental Policy  Act  of  1969,  as 
amended :  and 

(12  >  Compliance  with  the  National 
Historic  Preservation  'Act  (Pub.  L.  89- 
685),  the  Archeological  and  Historic 
Preservation  Act  of  1974  (Pub.  L.  98- 
291) .  and  Executive  Order  11593  on  Pro- 
tection and  Enhancement  of  the  Cul- 
tural Environment,  including  the  proce- 
dures prescribed  by  the  Advisory  Coun- 
cil on  Historic  Preservation  in  36  CPR 
Part  800,  and  such  other  statutes  as  may 
he  enacted  which  impact  upon  the  dis- 
position of  a  multi-family  project. 

<b)  Conversion  to  homeowner  ship. 
The  Disposition  Recommendation  shall 
give  appropriate  consideration  to  the 
feasibility  of  conversion  of  a  multif amily 
project  to  a  condominium,  and  subse- 
quent sale  of  the  individual  units;  sale 
to  a  cooperative;  and  conversion  and 
sales  as  individual  dwellings.  Whenever 
the  HUD  field  office  Director  determines 
that  one  of  these  homeownership  pro- 
grams will  produce  a  greater  price  than 
that  estimated  from  a  sale  as  rental 
property,  such  a  program  may  be  given 
favorable  consideration.  In  the  case  of  a 
raultifamily  project  intended  to  be  oc- 
cupied by  low-to-moderate-lncome  fam- 
ilies, favorable  consideration  also  may  be 
given  to  any  of  the  ownership  programs 
which  will  produce  a  disposition  price 
which  is  at  least  equal  to  that  estimated 
from  a  sale  as  rental  property,  and  In 
which  homeownership  would  assist  In 
preserving  and  maintaining  residential 
areas  and  communities,  smd  could  be  ac- 
complished within  a  time  frame  similar 
to  that  found  in  a  sale  as  rental  housing. 
Hie  Disposition  Recommendation  also 
shall  evaluate  the  insurance  risk  to  HUD 
of  the  various  financing  programs  pursu- 
ant to  paragraph  (e)/!)  of  this  section, 
and  the  additiorml  holding  costs  to  HUD. 
if  any,  of  such  a  disposition  program. 

fc>  Appropriateness  for  Use  as  Low- 
to-moderate-income  housing.  The  Dis- 
position Recommendation  shall  also  con- 
sider, but  need  not  be  limited  to.  the  fol- 
lowing factors: 

(1>  The  availability  of  comparable 
(subsidized  or  unsubsidized)  housing  In 
the  area  and  the  feasibility  of  making 
such  housing  available  to  eligible  ten- 
ants: 

(2>  The  need  in  the  area  for  units  of 
lou--or-moderate-income  housing  of  the 
type  contained  in  the  project: 

(3)  The  comments  of  the  eligible 
tenants: 

(4>  The  feasibility  of  providing  the 
benefits  of  a  HUD  rental  subsidy  pro- 
gram to  the  project,  in  consideration  of 
the  following: 

<i)  Satisfaction  of  the  eligibility  re- 
quirements 'governing  the  currently 
available  HUD  rental  subsidy  pro- 
gram(s)  for  property  disposition; 

(11)  Expressions  of  interest  by  a  public 
housing  agency  or  other  government  en- 
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tity,  and  the  probability  that  an  accept- 
able proposal  will  be  sutxnitted; 

(iii)  Availability  to  the  HUD  field  of- 
fice of  contract  authority  and  budget  au- 
thority for  a  rental  subsidy  program ; 

(iv)  The  feasibility  of  obtaining  the 
benefit  of  a  rental  subsidy  under  a  state 
or  local  housing  program; 

t  V)  The  extent,  if  any.  to  which  a  dis- 
position plan  providing  for  a  rental  sub- 
sidy program  will  afifect  the  disposition 
price; 

(vi)  If  the  disposition  recommenda- 
tion involves  the  insurance  of  a  mort- 
gage or  the  taking  back  of  a  purchase 
money  mortgage  by  HUD,  the  extent,  if 
any.  that  such  disposition  plan  will  in- 
crease the  risk  to  be  assumed  by  the 
mortgage  insurance  funds  beyond  that 
which  would  be  assumed  under  a  dis- 
position plan  not  involving  a  rental  sub- 
sidy program.  For  all  projects,  whether 
or  not  they  were  previously  insured  by 
HUD,  sale  with  HUD  insurance  will  re- 
quire that  the  project  meet  HUD's  ciu- 
rent  underwriting  criteria. 

<d)  Z>emo2itton.  Whenever  the  analysis 
under  paragraph  (ai  of  this  section  (1) 
mdicates  that  the  project's  monthly 
operating  expenses  exceed  monthly  in- 
come, (2)  the  project  has  little  or  no 
occupancy,  (3)  is  functionally  or  eco- 
nomically obsolescent.  (4)  presents  a 
danger  to  the  safety  of  the  neighborhood 
and  its  residents,  (5)  or  is  amtributlng 
to  a  general  deterioration  of  the  neigh- 
borhood, considerati<Mi  may  be  given  to  a 
plan  to  demolish  the  project  after  ac- 
quisition of  title  by  HUD.  In  arriving  at 
a  determination  as  to  whether  d«noli- 
tion  will  be  recommended,  careful  con- 
sideration shsdl  be  given  to  all  the  fsu;tors 
eniunerated  in  paragraphs  (a),  (b),  and 
(c)  of  this  section.  In  addition,  con- 
sideration shall  be  given  to  the  fallowing : 

(i)  The  economic  feasibility  of  re- 
habilitation and  sale. 

(ii)  Probable  short  and  long  term  im- 
pacts of  the  demolition  on  the  neighbor- 
hood, both  in  terms  of  physical  structures 
and  the  residents  of  the  neighborhood. 

(iii)  The  extent  to  which  the  current 
and  projected  use  of  tiie  land  is  con- 
sistent with  local,  state,  and  regional 
land  use  planning. 

(iv)  Availability  of  comparable  (suh- 
.«:idized  or  unsubsidized)  alternative 
housing  for  the  residents  and  payments 
of  out-of-pocket  moving  costs,  if  such 
payments  are  authorized  by  the  Property 
Disposition  Committee. 

(e)  Methods  of  financing.  (1)  HUD 
shall,  in  its  discretion  and  in  accordance 
with  the  objectives  of  the  diauosition 
policy  under  §  290.10,  select  one  of  the 
following  methods  of  financing: 

(i)  All  cash. 

(ii)  SsLle  with  purchase  money  mort- 
gage taken  back  by  HUD. 

(iii)  Sale  subject  to  a  mortgage  insured 
by  HUD. 

(2)  Sales  in  accordance  with  para- 
graphi  (e)(1)  (ii)  and  (iii)  of  this  sec- 
tion may  contain  a  requirement  that  the 
purchaser  rehabilitate  the  iw>Ject.  Where 
the  sale  is  subject  to  a  mortgage  insured 
by  HUD,  the  mortgage  may  include 
provisions  for  insured  advances  for  major 
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rehabilitation.  All  sales  subject  to  para- 
graphs (e)(1)  (ii)  and  (hi)  of  this  sec- 
tion shall  require  that  the  purchaser 
execute  a  HUD  Regulatory  Agreement, 
which  provides  for  certain  contractual 
management  controls  between  the  pur- 
chaser and  HUD  during  the  Ufe  of  the 
mortgage. 

§  290.35      Nolic*  lo  elifiihle  tciianl'. 

<a)  General.  If  the  Initial  Determina- 
tion pursuant  to  §  290.20,  the  Disposition 
Recommendation  pursuant  to  5  290.30, 
or  the  Pinal  Disposition  Program  pui'- 
suant  to  5  290.40.  proposes  a  disposition 
program  which  does  not  include  a  rental 
subsidy  program,  or  which  includes  a 
rental  subsidy  program  which  is  not  com- 
parable to  the  one  in  effect  prior  to 
HUD's  acquisition  of  the  tit'e  to  the 
project,  HUD  shall  promptly  carry  out 
iiie  notice  and  comment  procedure  set 
forth  in  this  section.  Once  this  procedure 
is  completed  however,  there  is  no  require- 
ment that  it  be  repeated  at  a  later  stage 
of  the  disposition  process. 

(b)  Notification.  A  notice  shall  be  de- 
livered directly  or  by  mail  to  each  eligi- 
ble tenant,  and  shall  be  posted  in  a  con- 
spicuous place  adjacent  to  the  project 
office,  within  5  days  after  the  date  of  the 
HUD  Determination.  The  notice  shall 
summarize  very  briefly  the  nature  of  the 
HUD  Determination,  the  eligibility  re- 
quirements for  the  payment  of  moving 
costs  by  HUD  (only  if  applicable  and 
authorized) ,  the  names,  addresses  and 
telephone  numbers  of  HUD-approved 
counseling  agencies;  and  that:  (1)  Com- 
ments are  invited  for  a  30-day  period 
from  the  date  of  the  issuance  of  the 
notice: 

(2)  The  HUD  Determination,  includ- 
ing supporting  material,  shall  be  avail- 
able for  Inspection  and  copying  at  the 
HUD  field  office  and  at  the  project 
office; 

(3)  The  HUD  Determination  shall  be 
reviewed  with  respect  to  the  comments 
received,  tmd  revised  if  necess£iry  be- 
fore subsequent  HUD  action  is  taken; 

(c)  /Ttspecfion  and  copying.  During 
the  30-day  period  following  the  issu- 
ance of  the  notice  required  pursuant  to 
paragraph  (a)  of  this  section,  a  copy  of 
the  HUD  Determination  shall  be  avail- 
able to  eligible  tenants  for  inspection  and 
copying  at  the  HUD  field  office  with  jur- 
isdiction over  the  project,  and  at  the 
project  office.  Reasonable  requests  from 
eligible  tenants  for  a  waiver  of  the  fees 
charged  for  copying  imder  the  provisions 
of  24  CFR  15.14  will  be  honored. 

(d)  Waivers.  In  the  case  of  any  pro- 
posed demolition,  the  provisions  of  para- 
graphs (a)  and  (b)  of  this  section,  gov- 
erning notice  and  comments,  may  be 
waived  in  whole  or  in  part  upon  a  de- 
termination by  HUD  that  continued  oc- 
cupancy for  all  or  a  portion  of  the  time 
required  by  the  notice  and  comment  pro- 
cedure presents  a  substantial  risk  to  the 
health  or  safety  of  the  residents  or  other 
persons  or  property. 

(e)  Consideration.  All  comments  re- 
ceived shall  be  carefiiUy  reviewed  and 
due  consideration  given  in  coimection 


with  all  futiu-e  HUD  actions  in  ctmnec- 
tion  with  the  di^x)sition  of  the  project. 

§  290.40     Final  disposition  program. 

(a)  The  Property  Disposition  Com- 
mittee shall  authorize  a  Final  Disposi- 
tion Program,  which  shall  include  the 
Disposition  Recommendation  t<«ether 
with  such  supplementary  material  as 
may  be  necessary,  after  due  considera- 
tion is  given  to  the  HUD  field  office  Di- 
rector's Disposition  Recommendation 
and  any  comments  received  pursuant  to 
section  290.35.  The  Property  Disposition 
Committee  may  modify  any  recom- 
mendation from  a  HUD  field  office  Di- 
rector or  retiuTi  it  to  the  HUD  field  of- 
fice Director  for  review,  updating,  and  or 
revision,  as  may  be  necessary. 

lb)  Subsidized  I>isposition.  Disnosition 
of  projects  under  a  rental  subsidy  pro- 
gram shall  be  in  accordance  vvith  HUD 
regulations  issued  pursuant  thereto.  For 
those  subsidized  disposition  programs 
which  do  not  require  Property  Disposl- 
tion  Committee  approval,  the  HUD  field 
office  Director  shall  authorize  the  dis- 
position, pursuant  to  to  41  FR  13652. 
March  31,  1976,  or  41  FR  16604,  April 
20,  1976. 

(c)  When  the  Property  Disposition 
Committee  authorizes  a  disposition  with- 
out a  rental  subsidy,  where  disposition 
with  a  rental  subsidy  was  recommended 
by  the  HUD  field  office  Director,  or  dem- 
olition where  demolition  was  not  rec- 
ommended, the  procedures  set  forth  in 
§  290.35  shall  be  immediately  imple- 
mented. 

(d)  Copies  of  the  Final  Disposition 
Program  shall  be  available  for  eligible 
tenants  at  the  HUD  field  office  with  ju- 
risdiction over  the  project  and  at  the 
project  office.  However,  where  the 
project  will  be  advertised  with  no  stated 
minimum  price,  all  references  In  the 
Final  Disposition  Program  to  the  un- 
stated minimum  price  shall  be  deleted. 
Reasonable  requests  for  a  waiver  of  the 
fees  charged  for  copying  under  24  CFR 
15.14  shall  be  honored. 

§  290.45      Payment  of  moving  oo>l*. 

(a)  Eligibility.  The  Final  Disposition 
Program  may  include  a  determination  to 
pay  out-of-pocket  moving  costs  to  eligi- 
ble tenants,  in  the  amoimt  prescribed  in 
paragraph  (b)  of  this  section : 

•  1)  Where  the  proposed  disposition 
would  adversely  affect  eligible  tenants, 
and 

<2)  Where  such  payments  would  ex- 
pedite the  disposition,  and 

(3)  Where  the  payment  of  such  moving 
costs  is  considered  sound  business  Judg- 
ment. 

(b)  Amount  of  payment.  Tennants 
eligible  under  paragraph  (a)  of  this  sec- 
tion shall  be  paid  an  amoimt  by  HUD 
which  may  not  exceed  the  average  out- 
of-pocket  moving  costs  per  family  or 
individual  determined  by  the  HUD  field 
office  from  a  survey  of  the  local  market. 

§  290.50      Method  of  sale. 

(a)  Competitive  offering.  Except  as 
provided  in  paragraph  (b)   and  (c)   of 


this  secti<Hi,  the  disposition  ol  Hrn- 
owner  multifamily  projects  .-hall  be  hy 
competitive  oflfering. 

(1)  Interested  bidders  shall  be  invited 
to  submit  sealed  bids  in  accordance  v.  iih 
bidding  instructions  issued  by  HUD  Of- 
ferings shall  be  pubUcized  by  advertise- 
ment and  distribution  of  a  prospecti;.« 

<2)  Bids  must  be  posted,  or  delivered 
by  other  means,  so  as  to  be  received  by 
the  addressee  not  later  than  the  retun-' 
date  specified  in  the  advertisement.  Tlie 
bidding  instructior^s  shall  govern  the 
submission  of  mailed  bids,  late  bids  aiid 
modifications  or  withdrawal  of  bids.  EiJ.^ 
shall  be  opened  publicly. 

<3)  The  contract  shall  be  awarded  to 
Uie  highest  responsive,  responsible  bid- 
der: Provided.  That  HUD  reserves  the 
right,  in  its  discretion,  to  reject  all  bids. 
No  bids  shall  be  considered  which  6or-i 
not  meet  the  terms  established  by  HUD 
In  detennining  whether  a  bidder  is  re- 
sponsible, HUD  shall  evaluate  the  bid- 
der s  experience,  and  financial  ability 
requisite  to  reasonable  assurance  of  sat- 
isfactory performance.  In  the  case  of 
sales  other  than  cash  sales,  a  bidder  must 
be  approved  xmder  the  Previous  Partici- 
pation Review  and  Clearance  procedures 
in  24  CFR  200.210  et  seq.  in  order  to 
qualify  as  responsible.  The  Previous  Par- 
ticipation Review  and  Clearance  proce- 
dures shall  not  be  applicable  to  ca.'^h 
sales. 

>b)  Negotiated  disposition.  Disposition 
by  negotiation  with  one  or  more  selected 
purchasers,  without  resorting  to  competi- 
tive bidding,  is  permitted  only  in  Die 
following  cases : 

1 1 )  Disposition  to  an  agency  of  tiie 
Federal,  state  or  local  government. 

'  2)  Sales  to  a  nonprofit  cooperative  or- 
ganization pursuant  to  a  recommenda- 
tion under  §  290.30. 

(3)  Sales  of  Individual  condominium 
units  and  of  individual  homes  pursuant 
to  a  program  of  conversion  under  §  290  - 
30(b). 

(4)  Where  disposition  programs  are 
pursuant  to  paragraphs  (b)(2)  and  iS' 
of  this  section,  the  contracts  for  the  legal 
and  organizational  work  necessary  for 
the  conversion  of  the  project  to  the  new 
form  of  ownership,  and  the  marketing 
costs  of  individual  units  or  shares,  shall 
be  awarded  by  competitive  bidding. 

(c)  Nursing  homes  and  hospitals  n^- 
ceiving  Public  Health  Service  Act  grants. 
Whenever  HUD  acquires  a  nursing  home 
or  hospital  which  has  received  a  grant 
under  Title  VI  of  the  Public  Health 
Service  Act  (42  U.S.C.  291  et  seq).  the 
sale  shall  be  limited  to  pubUc  or  nonprofit 
entities  which  agree  to  operate  the  prop- 
erty as  a  health  faciUty  in  accordance 
with  the  Public  Health  Service  Act  and 
the  regulations  adopted  thereunder.  If 
an  acceptable  bid  Is  not  received,  requests 
shall  then  generally  be  made  by  HUD  to 
the  Secretary  of  Health.  Education  and 
Welfare  to  waive  this  condition  pur- 
suant to  42  U.S.C.  2911  and  42  CFR  53- 
135.  If  this  waiver  Is  Issued,  the  property 
may  then  be  offered  a  second  time  with- 
out the  condition  set  forth  In  the  first 
sentence  of  paragrt^h  (c)  of  this  section. 
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Subpart  C — Projects  Not  Formerly 
Subsidized 

:■  2'>()..>.-.       Applicability. 

Tills  subpart  applies  to  all  multifamlly 
:  rejects  not  fonnerly  subsidized. 

,  2*'0.f»0      Itic-orporaliun  by  reference. 

Tnc  piovisions  of  §§  290.1,  290.5,  290.10, 
Ji70.25«a>  and  »b)(l).  290.30,  290.40(a), 
f;nd  §  290.50  apply  with  full  force  and 
CiTect  to  multifamily  projects  described 
in  .section  290.55  and  are  hereby  Incor- 
porated by  reference. 

Issued  at  Washington,  D.C.,  Jan- 
uary 19,  1977. 

Note. — It  Is  hereby  certified  that  the  eco- 
nomic and  Inflationary  Impacts  of  these  prt^ 
posed  regulations  have  been  carefully  evalu- 
ated In  accordance  with  OMB  Circular  A-107. 

John  T.  Howlet, 
Acting  Assistqnt   Secretary  for 
Housing — Federal       Housing 
Commissioner. 

[FR  1500.77-2690  PUed  1-25-77:8:45  am] 

Title  25 — Indians 

CHAPTER  IV— NAVAJO  AND  HOPI  INDIAN 
RELOCATION  COMMISSION 

PART  700 — COMMISSION  OPERATIONS 
AND  RELOCATION   PROCEDURES 

Internal  Operations;  Correction 

On  November  12.  1976  In  41  FR  49982. 
PR  Doc.  7&-33269  filed  11-11-76  !  700.14 
Is  hereby  corrected  as  follows:  "delete 
the  word  Monday  and  substitute  the 
word  Thursday." 

Issued  January  20,  1977. 

Hawley  Atkinson, 
Chairman.    Navajo    and    Hopi 
Indian    Relocation    Commis- 
sion. 

[PR  Doc.77-2660  Piled  1-26-77:8:45  am] 

Title  28 — Judicial  Administration 
CHAPTER   I — DEPARTMENT  OF  JUSTICE 

[Order  No.  682-77] 

PART  0 — ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

Subpart  C — Offiqe  of  the  Deputy  Attorney 
General 

AGENCY:  Department  of  Justice 
ACnON:  Pinal  rule 

SUMMARY:  Under  22  U.S.C.  263(a) ,  the 
Attorney  General  Is  authorized  to  accept 
and  maintain  membership  in  the  Inter- 
national Criminal  Organization  (INTER 
POL) .  on  behalf  of  the  United  States,  and 
to  designate  those  departments  and  agen- 
cies which  may  participate  in  th*  United 
States'  representation  with  INTERPOL. 
The  purpose  of  this  rule  is  to  assign  the 
responsibility  for  the  establishment  and 
implementation  of  policy  related  to 
INTERPOL  within  the  Department  of 
Justice  to  the  OfiBce  of  the  Deputy  Attor- 
ney General.  Additionally,  the  Depart- 
ments of  Justice  and  Treasury  have 
reached  an  imderstandlng  providing  tor 
alternating  representation  and  Joint  par- 
ticipation in  INTERPOL. 


EFFECTIVE  DATE:  January  27,  1977. 

FOR  FURTHER  INFORMATION  CON- 
TACT: 

Harry  L.  Gastley,  OfiBce  of  Administra- 
tive Counsel,  Office  of  Management 
and  Finance,  Department  of  Justice, 
Washington,  D.C.  20530  (202-739- 
5361). 

By  virtue  of  the  authority  vested  in 
me  by  5  U.S.C.  301.  22  U.S.C.  263(a) ,  and 
28  U.S.C.  509  and  510,  Section  0.15  of 
Subpart  C  of  Part  0  of  Chapter  I  of  Title 
28.  Code  of  Federal  Regulations,  is 
amended  by  renumbering  pararaph  (b) 
(8)  of  5  0.15  to  be  paragraph  (b)  (9)  and 
by  adding  a  new  paragraph  (b)  (8)  to 
read  as  follows : 

§  0.13     Deputy  .4ltomey  General. 

•  *  •  •  • 

<b)    •   •   • 

(8)  Establish  and  direct  the  implemen- 
tation of  policy  related  to  the  participa- 
tion of  the  United  States  in  the  Interna- 
tional Criminal  Police  Organization  (22 
U.S.C.  263(a)).  I 

Dated:  January  18,  1977. 

Edward  H.  Levi. 
Attorney  General. 

(PR  Doc.77-2601  Piled  1-26-77:8:45  am] 

Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  5A— FEDERAL  SUPPLY  SERV- 
ICE, GENERAL  SERVICES  ADMINISTRA- 
TION 

Miscellaneous  Amendments 

change  to  the  General  Services 
Administration  Procurement  Regulations 
(QSPR)  provides  guidelines  for  assisting 
minority  business  enterprises  in  achiev- 
ing increased  participation  in  Govern- 
ment procurements;  updates  procedures 
applicable  to  the  procurement  of  prison- 
made  products  and  products  of  the  blind 
and  other  severely  handicapped;  pre- 
scribes new  contract  clauses;  revises 
procedures  applicable  to  the  review  of 
procurements  not  set  aside  for  small 
butslness;  imposes  restrictions  on  waiving} 
requirements  to  furnish  bid  samples;  re- 
vises forms  and  exhibits;  and  makes  mis- 
ce^aneous  minor  editorial  changes. 
I  PART  5A-1— GENERAL  I 

The  table  of  contents  for  Part  5A-1  Is 
amended  to  add  the  following  new  en- 
tries: 

SiApart  5A-1.I3 — Minority  Business  Enterprises 

Sec. 

5A-1.1310  Subcontracting  with  minority 

business  enterprises. 

5A-1. 1310-50  Minority  Business  Subcon- 
tracting Program. 

5A-1.13y)-51  Marketing,  management,  and 
technical  assistance. 

Subpart  5A-1.7 — Small  Business 
Concerns 

Section  5A-1. 706-50  (f)  is  revised  as 
follows:  I 


This 


§J^— 1.~06— 50  Documentation  and  re- 
view of  procurementa  not  set  a>>ide 
for  small  business. 


'f»  Pieparation  of  GSA  Form  2689  is 
not  repetitively  required  for  procure- 
ments which  clearly  have  no  potential 
to  be  set  aside  for  small  business  con- 
cerns, provided  the  procuring  director, 
the  local  regional  Director,  Business 
Service  Center  (for  Central  OfiBce  pro- 
curement divisions  and  national  com- 
modity centers  in  Washington,  DC,  only, 
the  Director,  Socio-Economic  Policy  Di- 
vision in  lieu  of  the  Director,  Business 
Service  Center),  and  the  SBA  procure- 
ment center  representative  agree  that 
periodic  reviews  of  such  procurement  ac- 
tions will  satisfy  the  requirements  of 
§S  1-1.705,  1-1.706.  and  5A-1.706.  For 
example,  procurements  of  FSC  2310, 
Passenger  motor  vehicles — ambulances, 
sedans,  station  wagons,  buses,  limosines, 
hearses,  ambulances  (truck  moimted), 
and  FSC  2320.  Trucks  and  truck-tractors 
(except  armored  cars  and  mobUe  health, 
dental,  and  X-ray  clinic  trucks)  could 
logically  be  processed  under  such 
arrangements. 

Subpart  5A-1.13 — Minority  Business 
Enterprises 

New  Subpart  5A-1.13  is  added  as  fol- 
lows: 

§  5A— 1.1310      Subcontracting    Kith    min- 
ority  bu.-iness  enterprivs. 

§  3.V-1.1310--50      Minority  Dusines,  Sub- 
rontracting  Program. 

(a)  Contracting  officers  shall  send  a 
letter  as  shown  in  (c) ,  below,  to  all  con- 
tractors awarded  contracts  valued  at 
$500,000  or  more.  A  copy  of  each  letter 
shall  be  furnished  to  the  Socio-Economic 
Policy  Division  (FCH).  Contracting  offi- 
cers shall  fonv-ard  to  FCH  copies  of  re- 
lated correspondence  and  reports  re- 
ceived from  the  contractor. 

(b)  Any  visits  to  contractor  facilities 
for  purposes  of  this  subcontracting  pro- 
gram must  be  cleared  in  advance  with 
the  contracting  division. 

(c)  Letter  format. 

Gentlemen:   You  were  awarded  contract 

No. for This  letter 

is  to  emphasize  and  call  to  your  attention 
your  obligation  to  utilize  minority-owned 
businesses  in  your  subcontracting  program 
as  provided  by  the  terms  ol  this  contract. 

The  clause  of  your  contract  titled  "Minor- 
ity Business  Enterprises  Subcontracting  Pro- 
gram," Included  In  GSA  Form  1790,  Subcon- 
tracting Programs,  requires  you  to  "establish 
and  conduct  a  program  which  will  enable 
minority  business  enterprises  •  •  •  to "  be 
considered  fairly  as  subcontractors  and  sup- 
pliers under  this  program."  Basically,  this 
Involves  designating  one  of  your  ofljclals  to 
ensure  that  minority  firms  are  Identified  and 
encouraged  to  compete  for  your  subcon- 
tracts. You  are  required  to  maintain  certain 
records  and  submit  reports  prescribed  by  the 
contracting  officer  concerning  your  minority 
subcontracting  program.  For  your  conven- 
ience we  are  enclosing  a  copy  of  GSA  Form 
1790.  Subcontracting  I»rograms. 

We  may,  at  some  later  date,  contact  you 
to  arrange  a  visit  to  discuss  the  program.  In 
the   meantime.    If   you   have  any   questions 


T 
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concerning  the   program   you   may   contact 
the  Soclo-Economlc  Policy  Division   (FCH), 
GSA.  Washington,  DC  30406. 
Sincerely, 

Confrocft'fiy  Officer. 

Enclosure — GSA  Form  1790. 

(End  of  Sample  Letter  Format) 

§  ."jA-l. 1310-51      Markeling,         manage- 
ment, and  technical  assistance. 

Contracting  officers  becoming  aware 
of  minority  business  enterprises  in  need 
of  marketing,  management,  or  technical 
assistance  shall  refer  such  concerns  to 
the  appropriate  Business  Service  Center 
for  assistance.  When  appropriate,  the 
Business  Service  Center  will  coordinate 
the  matter  with  the  Socio-Economic 
Policy  Division  (PCH) . 


PART  5A-2— PROCUREMENT  BY  FORMAL 
ADVERTISING 

Subpart  5A-2.2 — Solicitation  of  Bids 

1.  Section  5A-2.201-70<e)  (2)  is  re- 
vised as  follows : 

§  5A-2.201-70     Form*  to  be  used. 
■  •  •  •  • 

(e)  •  •  • 

(2)  GSA  Form  1246,  GSA  Supple- 
mental Provisions  (AID  Procurement), 
Aug.  1976.  shall  be  incorporated  by  ref- 
erence in  each  solicitation  for  ofifers 
under  the  AID  buying  program  by  using 
the  following  provision: 

GSA  Form  1346,  GSA  Supplemental  Provi- 
sions (AID  Procurement),  Aug.  1976,  receipt 
of  which  Is  acknowledged  by  the  bidder.  Is 
hereby  Incorporated  by  reference.  A  copy  of 
OSA  Form  1246,  U  not  enclosed.  Is  available 
upon  request. 

*  •  «  •  • 

2.  Section  5A-2.202-4  Is  amended  to 
add  paragraph  (k)  as  follows: 

§  S.4-2.202-4     Bid  sampler. 

•  •  •  *  « 

(k)  If  the  Federal  specification  and/ 
or  item  purchase  description  card  has 
changed  from  the  previous  bid  solicita- 
tion, waiver  of  bid  samples  is  not  auth- 
orized without  the  written  approval  of 
the  Assistant  Commissioner  for  Stand- 
ards and  Quality  Control  (FM). 

Subpart  5A-2.4 — Opening  of  Bids  and 
Award  of  Contract 

1.  Section  5A-2.402<1>  is  revised  as 
follows : 

§  5A-2.402      Openin^rof  bid^. 


( 1  >  When  bids  are  received  in  more 
than  one  copy,  the  bid  opening  official 
shall  verify  the  entries  on  all  copies. 
If  there  is  a  discrepancy  between  the 
copies  of  a  bid,  the  contracting  officer 
shaU  direct  the  bidder's  attention  to  the 
siispected  mistake  and  shall  follow  the 
procedures  set  forth  in  FPR  $S  1-2.406 
and  5A-2.406  concerning  mistakes  in 
bids. 

•  •  •  •  • 

2.  Section  5A-2.407-84  is  amended  as 
follows: 


§  5A-^.407-84  Notification  of  proposed 
aobsUnUal  awards  and  awards  in- 
volving Congressional  interest. 

(a)  Applicability.  This  section  applies 
to  notification  of  prt^xjsed  awards  re- 
sulting from  either  advertised  or  negoti- 
ated solicitations  including  modifica- 
tions and  renewals  (1)  when  the  dollar 
value  exceeds  or  Ls  estimated  to  exceed 
$250,000,  except  as  shown  in  (b) .  below. 
and  (2)  when  there  is  Congressional 
interest  regardless  of  dollar  value. 

»   -         •  •  •  • 

«b)  Notification  of  proposed  awards 
exceeding  or  estimated  to  exceed  $250,000 
is  not  required  for  products  whose  points 
of  origin  are  not  readily  identifiable  or 
which  involve  foreign  production  points. 

•  •  •  •  » 

(f)   •  •  * 

(1)  Regional  and  Central  Office  pro- 
curemait  activities  shall  transmit  noti- 
fications as  determined  by  the  Director 
(or  his  equivalent)  of  the  Central  OlHce 
or  regional  procurement  activity  directly 
to  the  Director  of  Congressional  Affairs 
(AK),  by  telephone  (566-1250)  followed 
by  a  completed  GSA  Form  2932  anno- 
tated confirming  notification. 


Subpart  5A-5.70 — Procurement  Assignments 


Sec. 

6A-5.7001 
6A-fi.7002 
6A-6.7003 


PART  5A-5— SPECIAL  AND  DIRECTED 
SOURCES  OF  SUPPLY 

The  table  of  contents  for  Part  5A-5  is 
revised  as  follows: 

Subpart  5A-5.4 — Procurement  of  Prison-Mad* 
Products 

Sec. 

5A-5.406  Procurement  procedures. 

5A-5.406-50     Use  of  forms. 
5A-fi.408  Clearances. 

5A-5.408-60     Federal  Prison  Industries  clear- 
ance numbers. 

Subpart  SA-5.8 — Procuremant  of  Products  of  th« 
Blind  and  Ottier  Severely  Handicapped 

5A-5.805  Procurement  procedures. 

5A-5.805-2       Allocations  and  orders. 
5A-5.806-3       Purchase  exceptions. 
6A-5.805-5O     Administration    of    delinquent 

delivery  orders. 
6A-5.805-51     Use  of  forms. 

Subpart  5A-5 
5A-fi.500O 
5A-5.5001 
6  A-^. 5002 
5A-5.5005 


50 — Covemment  Sources  of  Supply 

Scope  of  subpart. 

OSA  sources. 

Government  Printing  Office 

Department  of  Defense  con- 
tracts. 

Lubricating  oils,  greases,  and 
gear  lubricants. 

Packaged  petroleum  products. 

Gasoline,  fuel  oU  (diesel  and 
burner) ,  kerosene,  and  sol- 
vents. 

Coal. 

Electronic  ilem.s.  * 

District  of  CoiumblB  Govern- 
ment— Department  of  Correc- 
tions. 

District  of  Columbia  Govern- 
ment term  contracts. 

Subpart  5A-5.60 — Procurement   Procedures   and 
Forms 


5A-5.5005-1 

5A-5.5005-2 
5A  5.5005-3 


5A-5.5005-4 
5  A-5. 5005-6 
6A-5.5006 


6A-5.50O7 


5A-5.600] 


U;je  of   OSA   Form    1.584,   Con- 
tract Summarv 


Scope. 
General. 

Critaiia   for   making   procure- 
ment assignments. 
6A-5.70O4         Changes    In    procurement    as- 
signments. 
BA-5.7005        Central  records  for  stock  lt«ms 

assignments. 
5A-5.7006         Current    procurement    assign- 
ments. 

Subpart  5A-5.4 — Procurement  of  Prison- 
Made  Products 

A  new  Subpart  5A-5.4  is  added  as 
follows : 

§  3.V— 5. 106      I'rocurnuont  pro<-edur«-«. 

§  3.4— 3.40<>— 50      Use  of  forms. 

GSA  stock  item  purchases  from  the 
Federal  Prison  Industries  shall  be  re- 
corded on  GSA  Form  1584,  Contract 
Summary,  in  accordance  with  §  5A- 
5.6001. 

§  5.4-5.40S      r.liaran.  #*. 

§  5A-5.4O8-50      Ft^eral     IVi-oii     Imhi- 
tries  clearance  nunilxT".. 

Clearance  numbers  Issued  by  the  Fed- 
eral Prison  Industries  shcdl  be  cited  in 
the  solicitati<»i  for  offers  and  all  subse- 
quent award  documents. 

Subpart  5A-5.8 — Procurement  of  Prod- 
ucts of  the  Blind  and  Other  Severely 
Handicapped 

Subpart  5A-5.8  is  revised  as  follows: 

§  5.4—5.805       IVocureinent  priM-ediires. 

(a)  When  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely  Hand- 
icapped (hereafter  referred  to  as  the 
Committee)  imdertakes  evaluation  of  an 
item,  the  it«n  is  included  on  a  Proposed 
List.  This  list  is  forwarded  to  the  Socio- 
Bconomlc  Policy  Division  (FCH)  with 
a  request  for  pertinent  information,  in- 
cluding procurement  history,  anticipated 
requhvments,  and  the  following  details 
from  the  current  production  plan ;  <  1 1 
Date  solicitation  is  to  be  released  for 
printing;  (2)  solicitation  issuance  date: 
(3)  bid  opening  date;  and  (4)  contra<t 
award  date.  The  appropriate  procuring 
activity  wUl  in  turn  be  contacted  by  FCH. 
and  shall  furnish  the  requested  infor- 
mation within  15  working  days.  The  re- 
sponse to  FCH  shall  include  identifica- 
tion, by  NSN,  of  any  items  which  are 
currently  set  aside  for  small  business. 

(b)  FCH  and  the  procuring  activity 
must  closely  coordinate  the  procurement 
of  all  items  for  which  addition  to  the 
Procurement  List  is  anticipated.  Under 
certain  circiunstances  the  Committee 
may  request  that  procurement  actions  be 
canceled  or  delayed.  FCH  shall  coordi- 
nate through  PP  all  such  requests  prior 
to  action  by  the  procuring  activity.  To 
keep  these  requests  to  a  minimum,  the 
contracting  officer  shall,  prior  to  issuance 
of  a  solicitation,  request  from  FC7H  the 
status  of  any  Item  in  which  he  is  awaxe 
that  the  Committee  has  indicated  inter- 
est. 

§  5.4— 5.805— 2      .4Horation>  and  order*. 

In  addition  to  the  reqtilrements  set 
forth  in  S  1-5.805-2,  requests  fw  alloca- 
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ti(H)s  and  orders  shall  Indicate  the  pack- 
aging, packii\g.  or  marking  required  if 
they  are  other  than  the  standard  required 
by  the  specification  cited  or  otherwise 
provided  In  the  Procurement  List.  Pric- 
ing of  these  non-standard  requirements 
is  covered  in  §  1-5.805-10 (e) . 

§  SA— .».80.>-3      Piircliasp  exroptions. 

Purchases  from  commercial  sources 
pui'suant  to  §  1-5.805-3  shall  cite  the 
purchase  exception  number  issued  by  the 
central  nonprofit  agency  (CNA)  In  the 
solicitation  for  offers  and  all  subsequent 
award  documents. 

§  5.\— 5.80S— 50      Administration  of  delin- 
quent delivery  orders. 

fa)  Delinquent  orders  require  prompt 
and  vigorous  action  on  a  continuing  basis 
until  the  problems  are  resolved.  Admin- 
istration ^all  be  in  accordance  with  S  1- 
5.805-6  and  the  Procurement  List  issued 
by  the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
(see  41  CPR  51-5.1-2(1)  and  51-5.7). 

(1)  Efforts  to  negotiate  an  adjustment 
to  the  delivery  schedule  shall  not  include 
a  request  for  price  adjustment 

(2)  Records  of  delinquencies,  regard- 
less of  whether  the  delivery  schedule  was 
adjusted,  shall  be  maintained  In  the  pro- 
curement file. 

(b)  In  delinquency  situations  where 
the  requirements  will  not  permit  further 
delay  and  the  items  are  available  from 
commercial  sources  and  may  be  obtained 
in  significantly  less  time  than  from  the 
workshc^.  the  contracting  officer  will  re- 
quest that  the  central  nonprofit  agency 
issue  a  purchase  exceptlcHi  for  the  re- 
quired quantities.  In  the  event  that  prob- 
lems arise  in  negotiations.  Including  a  de- 
lay or  refusal  to  grant  a  clearly  Justified 
purchase  exception,  the  craitractlng  offi- 
cer shall  request  the  assistance  of  the 
Soclo-Eccmomlc  Policy  Division  (PCH).ln 
resolving  the  problem.  FCH.  If  tmable  to 
effect  an  Immediate  solution  with  the 
central  nonprofit  agency,  shall  refer  the 
matter  to  the  Committee.  If  the  Commit- 
tee fails  to  provide  a  prompt  scdutlon. 
particularly  where  backorders  or  other 
exigency  requirements  exist,  the  appro- 
priate procuring  director  shall  refer  the 
prcrfilem  to  Uie  Assistant  Commissioner 
for  Procurement  or  to  the  cognizant  na- 
tlonsJ  commodity  center  director,  as 
applicable. 

§  3A— 3.803— 31     Use  of  fornu. 

GSA  stock  Item  purchases  fnxn  the 
central  nonprofit  agencies  (CNA)  (blind 
and  other  severely  handlcappejd) ,  shall 
be  recorded  on  GSA  Form  1584.  Contract 
Summary,  in  accordance  with  S  5A- 
5.6001. 

Subpart  5A-5.50 — Government' Sources 
of  Supply 

Subpart  5A-5.50  Is  revised  to  read  as 
follows: 

§  3A— 5.3000     Scope  of  subpart. 

Tills  subpart  sets  forth  policies  and 
procedures  regarding  the  use  of  certain 
government  sources  of  surely.  Including 
the  GkJvemment  Printing  Office,  Defense 


Supply  Agency,  District  of  Columbia 
Government — Department  of  Correc- 
tions, and  District  of  Columbia  Govern- 
ment term  contracts. 

§  5 A— 3.5001      GSA  sources. 

Items  covered  by  the  GSA  Stock  Cata- 
log, Federal  Supply  Schedule  contracts, 
and  GSA  consolidated  procurement  pro- 
grams shall  be  acquired  in  accordance 
wJth  instructions  contained  In  the  Fed- 
eral Property  Management  Regulations 
Subchapter  E — Supply  and  Procurement, 
§§  101-26.3.  101-26.4,  and  101-26.5. 

§  SA-5.5002      Government    Printing    Of- 
fice. 

Procurement  of  items  for  use  within 
the  District  of  Columbia  which  are  listed 
in  the  GPO  Catalog  and  Price  List  shall 
be  from  GPO.  Procurement  of  these 
items  frwn  commercial  sources  is  pro- 
hibited imless  a  waiver  is  granted  by  the 
Public  Printer  through  Printing  and 
Publications  Division,  Region  3,  author- 
izing such  purchases.  When  so  author- 
ized, the  GPO  waiver  number  shaU  be 
shown  in  the  contract  and/or  purchase 
order.  Acquisition  frcsn  GPO  of  such 
items  for  use  outside  the  District  of  Co- 
lumbia Is  not  mandatory.  See  FPMR  101- 
26.703  regarding  marginally  punched 
continuous  forms. 

§  5.A-5.5005     Department     of     Defense 
contracts. 

The  Defense  Supply  Agency,  Defense 
Fuel  Supply  CTenter,  Cameron  Station, 
Alexandria,  Virginia  22314.  and  the  De- 
fense General  Supply  Center,  Richmond, 
Virginia  23219  prepare  annual  contracts 
for  lubricating  oils,  greases,  gear  lubri- 
cants, packaged  petroleum  products,  gas- 
ol^e,  fuel  oil  (dlesel  and  burner) ,  kero- 
sene, solvents,  and  co€il.  Electronic  items 
are  available  from  the  Defense  Electronic 
Supply  Center,  Dayton,  Ohio  45401. 

§  5A— 5.5003— 1      Lubricating  oils,  greases, 
and  gear  lubricants. 


See  FPMR  101-26.602-1. 

§  5.A-5.5005-2      Packaged  petroleum 

products. 

See  FPMR  101-26.602-2. 

§  S.\— .5.3003— 3  Gasoline,  fuel  oil  (diesel 
and  burner),  kerosene,  and  solvents. 

See  FPMR  101-26.602-3. 
§  S.\-5.5003-4     Coal. 

Bee  FPMR  101-26.602-4. 
§  5.\— 5003— 5      Electronic  items. 

See  FPMR  101-26.603. 

§  5A-.3.5006  District  of  Columbia  Coy- 
ernment — Department  of  Correc- 
tions. 

The  Commissioners  of  the  IMstrlct  of 
Columbia  are  authorized  to  sell  Indus- 
trial products  and  services  to  Federal 
agencies.  A  listing  of  their  commercial 
products  and  services  Is  available  from: 

District  or  Columbia,  Department  of  Correc- 
rections,  Industries  Division,  Ix>rton,  Vir- 
ginia 22079. 

Elxcept  as  otherwise  provided  In  para- 
graphs (a)  and  (b)  of  this  S  5A-5.5006. 


these  supplies  and  services  may  be  pro- 
cured on  an  optional  basis. 

(a)  Laundry  services  for  Federal 
agencies  in  the  Washington,  DC  metro- 
politan area  should  be  obtained  from 
the  Department  of  Corrections  except 
when  that  department  issues  clearEince 
for  procurement  from  another  source. 

(b)  Official  U.S.  Government  tags  for 
use  on  motor  vehicles  shall  be  acquired 
in  accordance  with  FPMR  101-38.3. 

§  3 A— 3.3007      District  of  Columbia  Gov- 
emniciit  term  contracts. 

The  District  of  Colimibia  places  term 
contracts  for  sand,  gravel,  premixed 
concrete,  Portland  cement,  slag  and  slag 
screenings,  and  road  salt  which  may  be 
used  on  an  optional  basis  in  the  Wash- 
ington, DC  area.  Details  of  these  con- 
tracts may  be  obtained  from  the  Pur- 
chasing Officer,  DC  Government,  613  G 
St.  NW,  Room  1002,  Washington,  DC 
20001,  or  telephone  629-4811. 

Subpart  5A-5.60 — Procurement 
Procedures  and  Forms 

New  Subpart  5A-5.60  Is  added  as  fol- 
lows: 

§  5A-3.6001      I  Hc    of    GSA    Form    1584, 
Contract  Summary. 

Contractual  arrangements  wlUx  (1) 
Federal  Prison  Industries  (FPI) ,  and  (2) 
central  nonprofit  agencies  (CNA)  oper- 
ating under  the  auspices  of  the  Commit- 
tee for  Purchase  from  the  Blind  and 
Other  Severely  Handlct^^ied  shall  be 
summarized  on  GSA  Form  1584.  "Hie 
form  shall  be  prepared  In  accordance 
with  §  5A-16.950-1584-1  and  the  appli- 
cable instructions  in  this  Subpart  5A- 
5.60. 

(a)  A  separate  GSA  Form  1584  shall 
be  prepared  for  each  addressee  (block 
5). 

(1)  For  CNA  Items,  the  apprcqirlate 
CNA  alpha  code  shall  be  Inserted  fol- 
lowing the  addressee  (block  5). 

(2)  Currently  applicable  alpha  codes 
are: 

IB — National  Indtistrles  for  the  Blind. 
SH — National  Industries  for  the  Severely 
Handicapped,  Inc. 

fb)  Each  GSA  Form  1584  shall  be  as- 
signed a  separate  contract  number  In  ac- 
cordance with  §  5A-1.352. 

(c)  At  a  mlnimimi,  blocks  1,  2,  4,  5,  6, 
9,  10,  11,  and  15  through  18  of  GSA  Form 
1584  shall  be  completed.  Blocks  which 
are  not  applicable  shall  be  annotated 
"N/A".  Necessary  information  not  avail- 
able from  the  FPI  Schedule  or  the  CNA 
Procurement  List  shall  be  obtained  by 
letter  or  telephone. 

(1)  When  shipment  FOB  origin  is 
specified,  the  shipping  container  weight 
shall  be  shown  in  block  17(h). 

(2)  For  (^NA  Items: 

(I)  Block  17(b) — include  statement 
that  copy  of  each  purchase  order  Is  to 
be  furnished  to  the  apprc^riate  CNA  (see 
alpha  code  in  block  5) . 

(II)  Block  17(c)— enter  "ADO"  in- 
stead of  the  price. 

(d)  If  not  otherwise  provided,  copies 
of  GSA  Form  1584  forwarded  to  the 
Quality  Control  Division  shall  Include  or 
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be  accc«npanled  by  adequate  information 
regarding  specifications.  Including  pack- 
ing and  marking  requirements,  to  enable 
that  activity  to  perform  inspection  of  the 
supplies. 

le)  Each  GSA  Form  1584  issued  for 
the  procurement  of  stock  items  from 
FPI  or  CNA  may  be  renewed  for  two 
successive  periods  provided  no  signifi- 
cant change  has  occurred.  After  two  re- 
newals, a  new  GSA  Form  1584  shall  be 
issued  and  a  new  contract  nxmiber  as- 
signed. Renewal  Information  shall  be 
forwarded  to  lOFPN  20  calendar  days 
prior  to  expiration  of  the  currently  ef- 
fective period. 

(f)  When  Items  are  designated  by  a 
CNA  as  "allocated".  GSA  Form  1584 
shall  be  prepared  showing  the  CJNA  ad- 
dress in  block  5  to  enable  the  ADO  sys- 
tem to  provide  a  printed  request  that  the 
inventory  manager  obtain  an  allocation 
number  and  woiicshop  address  from  the 
CNA.  At  a  minimum,  entries  are  required 
in  blocks  2,  4,  5,  16,  17(a)  and  17(b). 
Block  17(b)  shall  include  the  caption 
allocated  item(s).  Each  purchase  order 
issued  for  allocated  Items  shall  Include 
one  of  the  following: 

(1)  Applicable  specification. 

(2)  Applicable  Item  purchase  descrip- 
tion and  date. 

(3)  Reference  to  (1)  or  (2)  when  ap- 
propriate. 

(g)  Distribution  of  GSA  Form  1584 
shall  be  In  accordance  with  S  5A-76.201 
(b)  or  (c),  with  an  additional  copy  to 
FPI  or  CNA  as  s«>pllcable. 


when  procuring  aluminum  foil  Items, 
(ill)  a  full  i>allet  quantity  be  specified 
when  the  solicitation  requires  palletiza- 
tion, and  (Iv)  a  10  percent  varlatiwi 
shall  be  specified  when  purchasing  sjje- 
cial  paint  when  the  purchase  Is  for  500 
gallons  or  less,  particularly  If  it  Is  of  an 
unusual  type  or  color  or  a  specialty  item 


merdal  Standard  Pack  (shipping  container) 
ia  specified  in  the  contract,  orders  shall  ba 
pla«^d  by  the  Government  In  shipping  con- 
tainer quantity  except  as  set  forth  in  para- 
graph (c).  below. 

(c)  The  Government  may  at  its  option 
place  orders  for  less  than  a  shipping  con- 
tainer quantity,  providing  such  quantity 
equals  a  unit,  intermediate  pack,  or  multl- 


(e  K    gray  or  olive  drab  baking  enamel    Pi"»  thereof,  up  to  a  shipping  container 
for  metal  equipment) . 

(c)  When  other  than  a  S  percent 
variation  is  to  be  specified,  the  following 
clause  shall  be  used: 


PART  5A-7— CONTRACT  CLAUSES 

Subpart  5A-7.1 — Fixed  Price  Supply 
Contracts 

1.  Section  5A-7.102-4  Is  amended  as 
follows: 

§  3A-7.102— 4     Variation  ui  quantity. 

•  •  •  •  • 

(b)  The  Variation  In  Quantity  clause 
set  forth  above  Is  Included  In  GSA  Form 
1424,     GSA    Supidemental    Provisions, 
solely  for  the  purpose  of  administrative 
convenience   in   avoiding   the  need   to 
amend    contracts    or    purchase    orders 
when  an  oversWjMnent  or  an  undershlp- 
ment  within  prescribed  limits  Is  deter- 
mined to  be  acceptable.  Tliis  standard 
clause  Is  in  no  w^ay  Intended  to  establish 
a  general  policy  with  respect  to  the  ex- 
tent to  which  FSS  or  the  agencies  it 
serves  will  accept  variations  in  quantity. 
If  experience  indicates  that  a  different 
variation  percentage  should  be  used  in 
a  particular  procurement  or  class  of  pro- 
curements, due  to  the  particular  Indus- 
try practices  Involved,  the  contracting 
officer  may  determine  that  a  varlatl<m 
percentage,   other  than   the  3  percent 
normally  called  for  In  the  Variation  In 
Quantity  clause,  shall  be  used.  In  this  re- 
gard, iMsed  on  C^itral  Office  studies,  it 
has  been  determined  that  (D  a  5  percent 
variation  shall  be  specified  when  procur- 
ing printing  stationary  vsiper,  (11)  a  10 
percent    vartatloo    shall    be    specified 


Variation  ik  QcAirrrrT  (Entes  Item 
Description) 

Article  4,  Variation  in  Quantity,  of  GSA 
Form  1424.  OSA  Supplemental  Provlskma.  to 
hereby  deleted  In  Its  entirety  and  the  follow- 
ing substituted:  A  variation  in  quantity 
when  caused  by  the  conditions  specified  In 
Article  4  of  Standard  Form  32  wiU  be  ac- 
cepted: Provided,  That  (1)  such  variation  Is 
not  in  excess  of  (Percent  M  of  the  quantity 
ordered,  or  (2)  the  variation  results  In  a  fun- 
pallet  quantity.  If  Vi  or  l^ss.  ship  to  the  next 
low  pallet  qutmtity.  If  over  %,  ship  to  the 
nest  higher  pallet  quantity. 

•  •  •  •  • 

2.  Section  ."^A-T. 103-56  is  revised  as  fol- 
lows: 

§  5A— 7.103— .36      Minimum   order   limita- 
tion. 

( a)  When  bidders  are  reluctant  *o  ac- 
cept small  orders  and  will  Increase  prices 
to  cover  additional  costs  for  handling  the 
orders,  the  following  provisions  shaU  be 
Included  in  solicitations  for  requimnents 
contracts  for  stock  items. 

MiNiiTPM  Orde«  Limitation 

(a)  No  ordering  office  wUl  be  obligated  to 
order  and  no  Ck)ntractor  will  be  obligated 
to  make  any  delivery  amounting  to  less  than 
(Percent'),  but  such  deliveries  may  be 
ordered  by  the  Government  subject  to  ac- 
ceptance by  the  Contractor.  Failure  on  the 
part  of  the  Contractor  to  return  the  order 
by  mailing  or  otherwise  furnishing  It  to  the 
ordering  office  within  5  working  days  after 
receipt  shall  constitute  acceptance  whoe- 
upon  all  other  provisions  of  the  contract 
shall  H>ply  te  such  order. 

(b)  Where  either  Government  Standard 
Packing  or  Commercial  Standard  Packing 
Is  specified  in  the  contract,  (x-ders  shall  t>e 
placed  only  in  the  specified  standard  pack 
quantity  or  multlp>le8  thereof. 

(b)  Where  the  unit  of  issue  Is  a  high 
dollar  value  item  il.e.,  procurement  of 
tools> ,  the  following  provision  is  author- 
ized: 

Minimum  Ordeb  Limitatiom 

(a)  No  ordering  office  will  be  obligated 
to  order  and  no  Contractor  wlU  t>e  obli- 
gated to  make  any  delivery  amounting  to 
less  than  (Percent'),  but  such  dellveriea 
may  be  ordered  by  the  Government  sub- 
ject to  acceptance  by  the  Contractor.  Fall, 
ure  on  the  part  of  the  Contractor  to  re- 
turn the  order  by  mailing  or  otherwise  fur- 
nishing it  to  the  ordering  office  within  6 
working  days  after  receipt  shall  constitute 
acceptance  whereupon  all  other  provialona 
of  the  contract  shall  apply  to  such  order. 
(b)  Notwithstanding  the  foregoing,  where 
either  Government  Standard  Pack  or  Corn- 


quantity.  Such  orders  shaU  be  packed  in  ac- 
cordance with  the  applicable  packaging  and 
packing  specification. 

•Enter  the  minimum  economical  quantity 
in  terms  of  dollar  amount,  pounds,  gallon.s, 
drums,  packages,  dozens,  etc.;  coinciding 
with  umt(B)  of  issvie  specified  In  the  con- 
tract. Contracting  officers  shall  consider  the 
compatibility  between  the  minimum  order 
limitation  and  the  normal  standard  pack. 


ap 


PART  5A-14 — INSPECTION  AND 
ACCEPTANCE 

Subpart  5A-14.2 — Accepftance 

Section    5A-14.206-1    is    amended 
follows : 

§  3A-14. 206-1      Acceptance    of    noncon- 
forniing  supplies  or  service*. 

•  •  •  •  • 

(b)  If  the  contracting  oCBcer  or  his  au- 
thorized representative  determines  that 
acceptance  of  supplies  or  services  is  In 
the  Government's  best  Interest,  recom- 
mendations for  devlatkMi  shall  be  refer- 
red .to  the  appropriate  specification 
manager. 

(c)  Recommendations  for  deviation 
shall  ctHitaln  (Da  c(vy  of  the  solicita- 
tion (or  contract),  (2)  the  reasons  why 
the  item  does  not  conform  to  contract 
requirements,  (3)  a  statement  as  to 
whether  or  not  a  similar  deficiency  was 
the  basis  for  rejection  (rf  an  otherwise 
low  bid  received  on  the  same  solicitation, 
and  (4)  the  reasons  why  It  is  In  the  be^t 
interest  of  the  Government  to  accept 
the  non-conforming  item.  If  urgency  of 
acceptance  Is  a  factor,  recommendations 
for  deviation  shall  be  handled  on  an  ex- 
pedited basis.  When  stock  Items  are  In- 
volved, the  contracting  ofilcer  shall  co- 
ordinate with  the  appropriate  national 
inventors'  manager  to  determine  urgency 
of  need. 

(d>  Where  the  recommendation  for 
deviation  is  concurred  In  by  the  appro- 
priate specification  manager,  he  shall 
furnish  the  contracting  officer  with  an 
estimate  of  the  savings  in  costs  which 
will  accrue  to  the  contractor.  The  con- 
tracting officer  shall  be  guided  by  the 
estimate  in  negotiating  an  equitable  price 
reduction  (including  direct  and  indirect 
costs,  plus  profit)  for  the  deviation  and 
shall  annotate  the  contract  file  with  a 
statement  justifying  the  adequacy  and 
reasonableness  of  the  price  reduction. 

(e)  For  ncmstock  Items  (see  §  1- 
14.206),  the  I4>proval  of  the  requiring 
activity  must  be  obtained  In  an  cases  in- 
volving accepiaace  of  nonconforming 
supplies  or  services. 


Enter  appropriate  percentage. 


FEDEKAL  KEdSTER,  VOL  42,  NO.   18— THURSDAY,   JANUARY  27,   1977 


5058 

PART  5A-1&— PROCUREMENT  FORMS 

Subpart  5A-16.9 — Illustrations  of  Forms 

t;.j  5 A-1 6.950-1 246,  5A-16.950-1584A, 
5A-16.950-1790  and  5A-16.950- 
1584-1       [Amended] 

Sections  5A-16.950-1246.  5A-16.950- 
i:>84.  5A-16.950-1584A,  and  5A-16.95a- 
1790  are  revised  to  Illustrate  new  editions 
uf  foi-ms,  and  S  5A-1 6. 950-1 584-1  Is  re- 
vised to  show,  updated  Instructions  for 
completion  of  new  GSA  Form  1584. 


PART  5A-19— TRANSPORTATION 

Tlie  table  of  contents  for  Part  fiA-19 
is  amended  to  add  S  5A-19.170,  Receipt  of 
improperly  loaded  shipments. 

See. 

6A-19.170    Receipt     of     Improperly     loaded 
shipments. 

Subpart  5A-19.1 — General 

Section  5A-19.170  is  added  as  follows: 

§  5A— 19.170     Receipt      of      improperly 
loaded  shipnienls. 

Once  damaged  material  is  accepted 
and  unloaded  by  the  Government,  the 
contracting  ofDcer  has  only  limited  au- 
thority to  take  action  against  the  con- 
tractor. However,  If  material  is  accepted 
and  unloaded  and  the  receiving  activity 
later  notifies  the  contracting  officer  of 
improper  loading,  the  contracting  ofQcer 
shall  attempt  to  collect  from  the  con- 
tractor any  additional  costs  Incurred.  In 
addition,  he  shall  take  whatever  action 
is  deemed  necessary  to  prevent  a  recur- 
rence. 


PART  5A-53 — CONTRACT 
ADMINISTRATION 

The  table  of  contents  for  Part  5A-53 
is  amended  to  change  the  title  of  S  5A- 
53.471-2  as  follows: 

6ea 

SA-63.471-2  Nonstock  (Including  Improved 
Federal  Supply  Schedule 
Program  contracts)  and 
stock  direct  delivery  orders. 

Subpart  5A-53.1 — General 

Section  5A-53.103(b>  is  revised  as  fol- 
lows: 

§  5A-^3.I0.3      Aiilliorilv   and  rr>pon!>ibiI- 
ily. 
•  •  •  •  • 

<b)  The  contract  administration  re- 
spcxDslbllltles  of  the  inventory  manage- 
ment centers  and  order  processing  and 
order  control  activities  include  (1)  is- 
suing definite  quantity  stock  replenish- 
ment and  stock  and  nonstock  direct  de- 
livery orders  from  established  sources. 
(2)  issuing  amendments  to  the  above  de- 
livery orders  (limited  to  editorial  and 
other  routine  ordering  problem  correc- 
tions) and  (3)  the  coordination  and 
processing  of  transportation  and  ship- 
ping-type discrepancies,  directing  of 
proper  disposition  of  rejected  material, 
including  arrangements  for  replacement 
or  repair  actions  with  the  contractor,  and 
the  processing  of  charges  for  the  failure 
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of  eontracton  to  mark  shipments  in  ac> 
cordance  with  contract  requirements. 

•  •  •  •  • 

Subpart  5A-53.4 — Contract  Performance 

1.  Section  5A-53.470  is  revised  as  fol. 
lows: 

§  5A-53.470     Monitoring. 

Monitoring  Is  the  performance  of  all 
actions  necessary  to  ezerdse  effective 
control  over  Individual  supply  transac- 
tions while  they  are  being  processed 
through  the  entire  supply  system.  The 
Inventory  management  center  Is  respon- 
sible for  monitoring  stock  replenishment 
orders.  The  order  processing  and  order 
control  activities  are  responsible  for  per- 
foiming  this  function  for  direct  stock 
and  nonstock  direct  delivery  orders,  ex- 
cluding those  orders  Issued  by  the  Spe- 
cial Programs  Division  (FPZ)  and  the 
Au^motive       Procurement       Division 

(pyp). 

2.  Section  5A-53.471  is  revised  as  fol- 
lows: 

§  5.4—53.471      KxpeditiiiK. 

§  5.4-53.471-1     General. 

Expediting  is  the  performance  of  al 
necessary  actions  required  to  obtain  de- 
livery to  satisfy  customer  needs  and 
consists  of  delivery  status  inquiries,  en- 
suring "on  time"  deliveries,  and  acceler- 
ating or  moving  back  delivery  schedules. 
Expediting  between  the  Government  and 
contractor  should  only  be  made  by  the 
corrtracting  oflQcer  or  his  authorized  rep- 
resentative pm-suant  to  this  §  5A-53.471. 

§  5.\-53.471-2      Nonstot'k  (including 

^   Improved   Federal    Supply    Schedule 

.  Program  cuntrartfi)   and  !»lo<-k  dircfl 

delivery  orders.  j 

•  a)  Source  inspection,  d)  Requests 
for  expediting  source  insi}ected  orders 
shall  be  made  to  the  regional  Quality 
Control  Division  (QCD)  responsible  for 
inspection.  The  regional  QCD  shall  take 
prwnpt  action  In  accordance  with  the 
request  and  expeditiously  reply  to  the 
requester. 

(2)  Requests  for  alteration  of  deliv- 
ery schedules  which  may  require  con- 
tract modifications  shall  be  sent  direct- 
ly to  the  contracting  officer  by  the  re- 
quester. ITie  contracting  officer  shall 
take  prompt  action  on  the  request  and 
reply  to  the  requester.  Requests  shall  be 
processed  within  5  workdays  after  re- 
ceipt of  the  request. 

(b)  Destination  inspection.  The  office 
issu&ng  deUvery  orders  requiring  desti- 
nation inspection  shall  expedite  those 
orders  which  are  late  or  anticipated  to 
be  late.  Expediting  by  the  order  process- 
ing and  order  control  activities  shall  be 
limited  to  requests  for  delivery  status. 
DeUvery  arrangements  requiring  a  con- 
tract/order modification  shall  be  made 
only  by  the  contracting  officer. 

§  5A— 53.471— 3      .Stock  replotii»liiii(-nr 

orders. 

Requests  for  delivery  status  or  accel- 
erated delivery  involving  stock  replen- 
ishment orders  placed  against  national 


or  zonal  contracts  shall  be  proce.s.sed  as 
follows : 

(a.)  Requests  for  deUvery  status  infor- 
mation shall  be  made  to  the  responsible 
regional  QCD  (for  source  Inspected  or- 
ders) or  the  responsible  inventory  man- 
agement center  (for  destination  inspect- 
ed orders) .  Prompt  action  shall  be  tak^n 
by  the  regional  QCD  and  Inventory  man- 
agement center,  and  an  expeditious  reply 
made  to  the  requester.  In  addition  to 
determining  delivery  status,  the  region- 
al Quality  Control  Division  and  inven- 
tory manager  may  request  specific  ship- 
ping order  precedence  for  items  con- 
tained in  the  same  order.  However,  any 
delivery  arrangement  requiring  a  con- 
tract/order modification  shall  be  made 
only  by  the  contracting  officer. 

(b)  Requests  for  accelerated  delivery: 
Requests  for  accelerated  deUvery  shall 
be  processed  through  the  responsible  in- 
ventory management  center  to  the  con- 
tracting officer.  Upon  receipt  of  the  re- 
quest for  accelerated  deUvery,  the  con- 
tracting officer  shall  proceed  in  accord- 
ance wath  §  5A-72.106ta). 

§  5A-53.471-4      Stock     availahililT      im- 
provement as«^istance. 

The  inventoi-y  management  center  has 
responsibility  for  ensiu-ing  that  the  con- 
tractor meets  the  deUvery  due  dates 
specified  in  stock  replenishment  order.* 
requiring  inspection  at  destination.  If 
problems  arise  in  obtaining  delivery,  a 
request  for  assistance  should  be  submit- 
ted to  the  contracting  officer.  Upon  re- 
ceipt of  request,  the  contracting  officer 
shall  take  appropriate  action  and  re- 
spond promptly. 


PART  5A-72— PROCUREMENT  OF 
STOCK  ITEMS 

Subpart  5A-72.1 — General  Policies  for 
Stock  Replenishment 

1.  Section  5A-72.106(c)  (3)  is  revise! 
as  follows : 

§  5A— 72.106      Accelerated  deliv^>ric^i   and 
public  exigency  purchav^es. 

*  •  *  *  « 

(C)    *    *    • 

(3)  See  I  5A-76.301(a)  and  (b)  for 
formats  to  assist  contracting  officers  in 
the  preparation  of  findings  and  deter- 
mination for  negotiated  exigency  pro- 
curements. These  formats  are  samples 
and  modifications  may  be  necessary  to 
suit  individual  cases. 


2.  Section  5A-72. 107-1  (b^  is  revised  as 
f oUows : 

§  .^\— 72.107-1      rotitracis    with    guaran- 
teed niiniinuni^i. 
*  •  •  •  • 

(b)  If  no  timely  notification  regard- 
ing any  open  balances  is  received  from 
the  contractor  within  the  time  specified 
in  the  Guaranteed  Minimum  Quantity 
clause  (see  5  5A-7.103-80),  but  the  con- 
tract administration  file  Indicates  that 
imordered  balances  may  exist,  the  fol- 
lowing actions  shall  be  taken : 
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Subpart  5A-72.2 — Requirements 
Contracts  for  Stock  Replenishment 

Section  5A-72.202  Is  amended  to  add 
subparagraph  (f)  as  follows: 

j;  5  \-T2.202      Specifications. 

•  •  •  • 

'fi  Requestf  from  contractors  fOT 
specification  deviations  should  be  In  ac- 
cordance with  §  5A-14.206-1.  If  the  de- 
viation concerns  preparation  for  delivery 
•  packaging,  packing,  marking,  and/or 
palletizing),  the  contracting  officer 
should  consider  any  impact  on  the  sup- 
ply distribution  facUity.  Close  liaison 
with  the  affected  depots  Is  essential. 


PART  5A-76— EXHIBITS 

The  table  of  contents  for  Part  5A-76 
is  amended  to  delete  §§  5A-76.324.  5A- 
76.325,  and  5A-76.326:  and  to  show  re- 
vised entries  for  Subparts  5A-76.2  and 
5A-76.4,  as  foUows : 

Subpart  5A-76.2 — Distribution  of  Documents 


5A-76.201 

5A-76.201-1 
5A-76.201-2 
5A-76.201-3 


Distribution  of  contractual  and 

related  documents. 
Purchase/delivery  order  forma. 
Term  contracta  for  stock  tt^ns. 
Term    contracts    for    nonstock 
Items  where  OSA  Issues  de- 
livery orders. 
5.^76.201-4    Federal   Supply  Schedule  con- 
tracts   and    term    contracts 
against  which  other  agencies 
may  place  orders. 
5A-76.201-5    Definite  quantity  contracts. 
5A-76.201-8    Transportation      and      related 

services  contracts. 
5A-76.201-7     Purchase/delivery     orders     for 

stock  replenishment. 
5.^^-76.201-8    Purchase/delivery     orders     for 
direct  delivery  (DDCs). 

Subpart  5A-76.4 — Procurement  Acsignmants 

5A-76.401         General. 

5A-76.402         Listing  of  assignments. 

5A-76.403         Service  contracts. 

6A-76.403-1  National-scope  service  sched- 
ules. 

5A-76.403-2  Regional -scope  service  sched- 
ules. 

5A-76.404  U.S.  Forest  Service  special 
Items. 


Subpart  5A-76.2 — Distribution  of 
Documents 

Subpart  5A-76.2  is  revised  to  update 
Instructions  applicable  to  the  distribu- 
tion of  contracts,  contract  summaries, 
and  purchase  orders. 
Subpart  5A-76.3-^Miscellaneous  Exhibits 
§  5.4-76.301      [Amended] 

1.  Section  5A-76.301  Is  revised  to 
change  the  format  for  a  findings  and 
determination. 

§  5A-76.306      [Amended] 

2.  Section  5A-76.306  is  revised  to  up- 
date tnformatlMi  and  internal  proce- 
dures regarding  the  bidders  mafUng  list 
system. 

Suttart  5A-76.4 — Procurement 
\        Assignments 

Subpart  5A-76.4  Is  revised  to  reflect 
updated  procurement  asslgnements  and 


to  recodify  various  portions  under  new 
headings. 

Mots. — Copies  of  the  forma  illustrated  in 
Part  6A-16  and  ooplee  of  the  exhibits  shown 
in  Part  5A-76  are  filed  with  tiie  original  doc- 
ument. 

(Sec.  205(C).  63  Stat.  390;  (40  U.S.C.  486(c)  i ) 

Effective  date:  Tliese  regulations  are 
effective  on  the  date  shown  below. 

Dated:  December  23.  1976. 

Jay  H.  Boltok, 
Acting  Commissioner. 
Federal  Sitpply  Service. 

(PR  Doc. 77-2486  Piled  1-36-77:8:46  aaU 

Title  49 — ^Transportation 

CHAPTER  I — DEPARTMENT  OF  TRANS- 
PORTATION, MATERIALS  TRANSPORTA- 
TION BUREAU 

[Docket  No.  HM-147;  Amdt.  No.  173-103] 

PART  173 — SHIPPERS — GENERAL  RE- 
QUIREMENTS FOR  SHIPMENTS  AND 
PACKAGINGS 

Carbon  Dioxide  Transported  Aboard 
Aircraft 

The  purpose  of  this  amendment  to 
Part  173  of  the  Department's  Hazardous 
Materials  Regulati<»is  Is  to  except  frcnn 
the  coverage  of  those  regulations  carbon 
dioxide' in  soUd  form,  when  used  as  a 
refrigerant  to  preserve  materials  for 
medical  diagnostic  or  treatment  pur- 
poses. Regulations  applicable  to  all  car- 
bon dioxide  in  sohd  form  were  published 
in  the  Federal  Registeb  on  April  15, 
1976  (41  FR  15972)  under  Docket  HM- 
103/112.  No  comments  were  received 
which  objected  to  the  requirements  im- 
posed by  this  docket  publication.  Rec^it- 
ly,  the  Materials  Transportation  Bureau 
has  become  concerned  that  these  regula- 
tions may  be  disrupting  certain  ship- 
ments of  essential  medical  supphes  and 
specimens  for  critical  medical  diagnoses 
since  carbon  dioxide  In  soUd  form  is  used 
extensively  for  the  preservation  of  mate- 
rials being  shipped  by  aircraft  for  medi- 
cal diagnostic  and  treatment  purposes. 
The  Bureau  recognizes  that  certain  haz- 
ards are  associated  with  carbon  dioxide 
when  shipped  by  air.  It  was  fw  this  rea- 
son that  carbon  dioxide  In  soUd  form 
was  placed  under  regulation.  It  is  the 
Bureau's  opinion  that  on  balance  the 
benefits  which  accrue  from  the  rapid 
movement  of  these  materials  outweigh 
the  limited  risks  involved.  Therefore,  to 
the  extent  the  regulations  restrict  the 
timely  performance  of  essential  medical 
services  and  treatment,  some  adjustment 
to  the  regulations  is  called  for. 

This  Bureau  plans  to  review  the  total 
effect  of  Its  regulations  as  they  apply  to 
cartx>n  dioxide  In  aoUd  form.  Meanwhile, 
In  consideration  of  the  desirability  of  not 
disrupting  the  movement  of  these  ma- 
terials by  aircraft,  the  regulations  are 
amended  in  that  regard.  Because  this  ac- 
tion does  not  Impose  any  burden  on  the 
general  public,  public  proceedings  are 
unnecessary. 

In  consideration  of  the  foregoing,  Part 
173  of  Title  49  Code  of  Federal  Regula- 
tions is  amended  as  follows: 


In  §  173.615  paragraph  ie>  is  added  to 
read  as  follows: 


§  173.613 

ire). 


('.iirlH>n     tliuxiilo.    ^oli*!     (ili'v 


(e)  Carbon  dioxide,  solid  (Dry  icc^  is 
excepted  from  the  shipping  paper  and 
certification  requirements  of  this  sub- 
chapter if  the  requlrranents  of  para- 
graphs (al  and  (d)  of  this  section  aie 
compUed  with  and  the  package  Is  marked 
"Caibon  dioxide,  solid"  or  "Dry  ice''  and 
marked  with  an  indication  that  the  ma- 
terial being  refrigerated  is  used  for  diag- 
nostic or  treatment  purposes  (e.g.  Frozen 
medical  specimens  > . 

(40  U.S.C.  1803.  1804.  1808;  49  CFR  1.53(e)  K 

Effective  date:  This  amendment  is  ef- 
fective on  January  19,  1977. 

Nora. — The  Materials  Transportation  Bu- 
reau has  determined  that  this  dcKument  does 
not  contain  a  major  proposal  requiring  prep- 
aration of  an  Economic  Impact  Statement 
under  Executive  Order  11821  and  OMB  Circu- 
lar A-107. 

Issued  in  Washington,  D.C.  on  January 
19,  1977. 

Jakes  T.  Curtis,  Jr., 

Director, 
Materials  Transportation  Bureau. 

[PR  Doc.77-2406  Piled  l-26-77;8:45  am] 


CHAPTER  II— FEDERAL  RAILROAD  AD- 
MINISTRATION, DEPARTMENT  OF 
TRANSPORTATION 

[Docket  No.  RSOR^2;  Notice  5) 

PART  218 — RAILROAD  OPERATING 
RULES 

Protection  of  Trains  and  Locomotives 

On  August  9,  1973,  the  Federal  Rail- 
road Administration  (FRA)  published  an 
advance  notice  of  proposed  rulemakiag 
(ANPRM)  stating  that  It  was  studying 
ix>sslble  courses  of  action  to  address  the 
safety  problems  highlighted  by  those 
accident  cause  codes  generally  catego- 
rized by  FRA  as  "human  factor"  acci- 
dents. 

In  the  advance  notice  of  proposed 
rulemaking,  FRA  requested  comments 
relative  to  four  specific  operating  rules 
included  In  the  Standard  Code  of  Op- 
erating Rules  of  the  Association  of  Am- 
erican Railroads  (AAR>.  These  rules 
were:  Rule  34,  Calling  of  Signals:  Rule 
93,  Operation  of  Trains  within  Yard 
Limits;  Rule  99,  Protective  Flagging:  and 
Rule  291,  Stop-and-Proceed  Signals. 
After  analysis  of  the  comments  received 
in  response  to  the  ANPRM,  Rule  291 
was  developed  in  a  separate  notice  of 
proposed  rulemaking.  Rules  34.  93  and 
90  were  referred  to  the  Railroad 
Operating  Rules  Advisory  Committee 
(RORAC) .  The  RORAC  was  a  group  es- 
tablished by  the  FRA  to  provide  expert 
advice  and  assistance  in  the  study  and 
development  of  railroad  operating  rules. 
The  group  was  made  up  of  representa- 
tives, of  raflroad  manaigement.  labor  or- 
ganizations, and  State  agencies  with 
jurisdiction  over  railroads.  Suggested 
revisions  to  the  language  of  the  AAR 
Standard  Code  version  of  each  of  these 
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resulalions  were  developed  by  the 
RO'RAC  through  lengthy  discussions, 
and  approved  by  a  majority  of  the  Com- 
mittee members.  While  these  revised 
versions  reflect  the  practical  experience 
of  those  who  deal  with  rules  on  a  daily 
basis,  the  FRA  does  not  wish  to  infer 
that  they  constitute  a  fiual  statement  of 
tlie"  official  positions  of  all  the  organiza- 
tions represented  by  the  RORAC  mem- 
bers. These  revisions  were  utilized  by  the 
FRA  in  its  development  of  the  notice  of 
proposed  rulemaking  published  on  March 
30.«976  (41  FR  13369). 

Interested  persons  were  invited  to  par- 
ticipate in  this  rulemaking  proceeding 
by  submitting  written  comments  by  May 
14,  1976;  or  by  appearing  and  presenting 
oral  comments  at  a  hearing  conducted 
on  May  14,  1976.  After  considering  all  of 
the  comments,  the  FRA  has  decided  to 
issue  a  final  rule  in  this  proceeding  which 
differs  somewliat  from  the  proposals  In- 
cIudBd  In  the  NPRM.  The  changes  de- 
termined to  be  necessary  are  set  forth  In 
the  following  discussion  of  each  of  the 
proposed  rules. 

Communication   of  Signal   Indiiations 
(Section  218.33,  AAR  Rule  34  > 

This  proposed  rule  would  require  all 
railroad  employees  located  in  the  oper- 
ating compartment  of  a  locomotive  to 
call  out  loud  the  name  or  aspect  of  each 
signal  governing  the  movement  of  their 
train,  and  to  take  appropriate  action  to 
ensure  safety  in  the  event  that  the  en- 
gineer falls  to  operate  in  accordance  with 
signal  Indications  or  Is  Incapacitated 
while  controlling  the  movement  of  a 
train. 

The  basic  purpose  of  Rule  34  of  the 
AAR  Standard  Code  Is  to  assure  that 
all  crew  members  in  the  cab  of  the  loco- 
motive maintain  a  vigilant  lookout  for 
signals  affecting  the  operation  of  their 
train.  The  weakness  of  the  Standard 
Code  version  was  in  its  ambiguous  lan- 
guage and  failure  to  give  crew  members 
explicit  direction  as  to  their  responsibil- 
ity for  the  safety  of  their  train  and  the 
action  to  be  taken  whenever  that  safety 
was  in  JeopardJ'.  The  revised  version  de- 
veloped by  RORAC  was  a  great  improve- 
ment over  the  Standard  Code  version  in 
that  It  clearly  a<:signed  responsibility  for 
safety  to  all  crew  members  and  desig- 
nated the  engineer  as  the  individual  re- 
sponsible for  assuring  that  crew  mem- 
bers In  the  cab  of  the  locomotive  com- 
plied with  the  signal  calling  requirement. 
In  addition,  the  revised  rule  clearly  sets 
forth  the  responsibility  of  crew  members 
to  take  positive  siction  to  control  the 
movement  of  their  train  to  ensure  safety 
whenever  the  engineer  fails  to  do  so  or 
is  Incapacitated.  The  rule  explicitly  au- 
thorizes any  employee,  under  such  cir- 
cumstances, to  stop  the  train  by  opera- 
tion of  the  emergency  brake  valve. 

The  RORAC  revised  rule,  which  Is 
basically  the  same  as  the  proposed  rule 
in  the  NPRM.  was  submitted  to  the  AAR 
and  its  Operating  Rules  Committee  for 
review.  The  revised  language  was  ap- 
proved by  the  Committee  and  adopted  by 
the  AAR  as  the  official  version  to  be  in- 


coi-porated  into  the  Standard  Code  a$ 
Rule  34.  Following  this  action  by  the 
AAR  and  the  Rules  Committee,  many  of 
the  major  rail  carriers  revised  their  own 
rule  books  so  as  to  conform  with  the  re- 
vised Rule  34  version. 

On  review  and  furtlier  consideration 
of  the  purpose  of  this  regulation,  the 
FRA  has  determined  that  this  particular 
area  of  railroad  operating  rules  is  not  an 
appropriate  one  for  Federal  regulation. 
The  policies  of  the  President  concerning 
regulatory  reform,  and  of  the  Secre- 
tary of  Transportation  concerning  a 
full  assessment  of  the  impact  of  Fed- 
eral regulatory  actions,  require  careful 
evaluation  of  the  efifectiveness  of  such 
actions  In  accomplishing  their  intended 
purpose.  FRA  has  concluded  that  it  will 
be  virtually  impossible  for  its  inspectoi-s 
in  the  field  to  monitor  compliance  witli 
such  a  rule  or  to  establish  the  existence 
of  a  violation  for  purposes  of  enforcing 
a  penalty  where  appropriate.  Although 
crew  members  in  the  cab  of  a  locomotive 
might  comply  when  an  FRA  inspector 
was  present,  there  would  be  no  way  of 
assuring  that  they  are  routinely  comply- 
ing with  the  regulation. 

Two  commenters  to  this  proceeding 
expressed  the  opinion  that  operating 
rules  can  best  be  formulated  and  admin- 
Istened  through  the  joint  efforts  of  man- 
agement and  labor  as  has  traditionally 
been  the  case  in  the  railroad  industry. 
"ITle  FRA  believes  that  this  rule  provides 
a  prime  example  of  a  case  in  which  the 
traditional  mechanisms  of  rules  enforce- 
ment, through  efficiency  testing  and  rules 
instruction,  is  the  more  effective  method 
of  assuring  that  operating  train  crews 
are  vigilant  in  their  actions  to  assure  the 
safe  movement  of  their  trains.  Conse- 
quently, the  FRA  has  decided  to  termi- 
nate this  portion  of  this  proceeding  with- 
out the  Issuance  of  a  final  rule. 

Operations  Within  Yard  Limits 

(Section  218.35,  AAR  RutE  93) 

This  proposed  rule  would  require  all 
railnoads  to  adopt  a  uniform  procedure 
to  govern  train  operations  within  yard 
limits.  The  basic  purpose  of  AAR  Rule  93 
was  to  establish  controls  to  coordinate 
train  movements  on  high  speed  main 
tracks  and  other  movements  on  yard 
tracks.  The  rule  granted  yard  movements 
the  right  to  occupy  segments  of  the  main 
track  within  a  designated  area  defined 
as  "yard  limits",  provided  the  main  track 
was  cleared  so  as  not  to  interfere  with 
through  movements  of  preferential  trains 
of  a  designated  class  which  retained  a 
superior  privilege  to  occupy  the  main 
track.  All  train  or  yard  movements  other 
than  the  designated  class  or  classes  thus 
became  "inferior"  and  were  required  to 
observe  vigorous  speed  restrictions  (being 
able  to  stop  short  of  another  movement) 
since  they  could  expect  to  find  the  main 
track  occupied  at  any  location  by  other 
"inferior"  train  movements  operating  un- 
der the  same  restrictions. 

The  FRA  recognizes  this  historical  use 
of  the  "yard  limits  rule",  and  fully  in- 
tended to  preserve  the  basic  concepts  of 


this  type  of  operation  tlirough  the  rule 
proposed  in  §  218.35  of  the  NPRM.  That 
proposed  rule  attempted  to  paraphrase, 
in  standard  Code  of  Federal  Regulations 
format,  the  revised  rule  93  developed  by 
RORAC.  Comments  submitted  by  several 
commenters  suggested  that  the  changes 
in  traditional  terminology  associated 
with  widely  used  operating  rules  whicii 
were  included  in  the  NPRM  would"  result 
in  unnecessary  confusion.  Several  of 
these  commenters  suggested  that  FRA 
adopt  the  revised  version  of  rule  93  ex- 
actly as  proposed  by  RORAC  as  the  final 
rule  in  this  proceeding. 

As  a  result  of  these  comments,  FRA  has 
decided  to  redraft  the  final  rule  in  a  for- 
mat which  will  comply  with  the  stand- 
ard Code  of  Federal  Regulations  style, 
and  yet  preserve,  to  the  maximum  extent 
possible,  the  more  traditional  operating 
rule  format  and  verbatim  language  rec- 
ommended by  RORAC.  Section  218.35 
has  been  revised  accordingly.  In  order  to 
clarify  the  following  discussion  of  the 
comments,  reference  will  be  made  to  the 
relevant  section  of  the  NPRM,  and  the 
corresponding  provision  of  the  final  rule. 

Subsection  (a)  of  the  NPRM  required 
each  railroad  to  designate  its  yard  limits 
by  yard  limit  signs,  timetable,  train 
order,  or  special  instructions,  and  its 
superior  and  Inferior  trains. 

Three  commenters  stated  that  they  be- 
lieved that,  in  all  cases,  yard  limits 
should  be  designated  by  appropriate  yard 
limit  signs,  covered  with  a  luminous  re- 
flective substance,  in  addition  to  being 
identified  in  various  written  sources  such 
as  train  orders  or  timetables.  The  FRA 
believes  that  the  presence  of  a  physical 
reminder  that  yard  limit  territory  is  be- 
ing entered  will  provide  the  engineer,  and 
other  members  of  the  crew  In  the  cab  of 
the  locomotive,  with  a  visible  reminder 
that  movement  beyond  that  point  must 
be  restricted  accc«-dlng  to  the  yard  limits 
rule,  and  that  they  must  maintain  a  par- 
ticularly vigilant  lookout  for  other  move- 
ments on  the  track.  Many  carriers  al- 
ready use  such  signs  to  designate  "yard 
limits".  Yard  limit  designations  given 
only  in  written  form  in  train  orders, 
timetables,  or  special  instructions  can  be 
forgotten  or  confused.  Therefore,  FRA 
has  revised  §  218.35(a)  so  that  yard  limit 
signs  must  be  used  to  designate  the  ter- 
ritory within  which  the  rule  is  to  apply. 
While  the  FRA  believes  that  the  presence 
of  yard  limit  signs  wUl  enhance  the  ef- 
fectiveness of  the  rule,  we  have  no  data 
to  show  that  an  additional  requirement 
that  such  signs  be  constructed  of  a  re- 
flectorized  substance  is  justified,  nor  did 
the  commenter  provide  any  such  data. 
For  this  reason,  FRA  has  decided  at  this 
time  not  to  include  specifications  for  the 
type  of  signs  which  must  be  used. 

The  provision  of  the  NPRM  requiring 
each  railroad  to  designate  Its  superior 
and  inferior  trains  was  criticized  by  sev- 
eral commenters  as  ambiguous  and  con- 
fusing. According  to  these  comm^iters, 
superiority  can  be  conveyed  by  li^t.  by 
class  or  by  direction.  Right  is  conferred 
by  train  order  and  is  superior  to  either 
class  or  direction  which  are  conveyed  by 


FEDERAl  REGISTERt  VOL  4*,  NO.    1 8— THURSDAY,   JANUAKY  27,   1977 


RULES  AND  REGULATIONS 


5061 


timetable.  The  intent  of  rule  93  was  to 
identify  a  superior  class  or  classes  of 
trains — such  as  first  class  trains  or  first 
and  second  class  trains — which  have  a 
preferential  authority  to  occupy  the 
main  track.  These  commenters  suggested 
use  of  the  RORAC  version  which  clearly 
indicated  that  it  was  concerned  with  su- 
periority conveyed  by  class,  and  provided 
the  railroad  with  the  option  of  designat- 
ing what  class  or  classes  were  appropri- 
ate for  designation  as  superior  move- 
ments based  on  the  peculiarities  of  its 
operation.  FRA  has  included  the  RORAC 
language  in  subsections  (b'li)  and  (b^ 
(2>  of  §218.35.  In  addition,  subsection 
I  c '  requires  the  railroad  to  designate 
what  class  or  clas<;es  of  trains  are  to  be 
given  superiority  on  the  main  track  with- 
in yard  limits.  All  other  ti-ain  movements 
must  operate  subject  to  the  requirement 
to  clear  the  main  track  and  the  restric- 
tions on  speed. 

Subsection  (b>  of  the  NPRM  provided 
that  yard  movements  could  occupy  the 
main  track  only  when  that  track  could 
be  cleared  for  a  superior  train.  If  the 
track  was  not  cleared  by  the  prescribed 
time,  the  yard  movement  was  required  to 
provide  flag  protection  as  defined  in 
5  218.37  (rule  99). 

Two  commenters  criticized  the  manner 
in  which  this  section  was  written  be- 
cause they  felt  it  created  the  Inference 
that  the  purpose  of  the  rule  was  to  re- 
strict use  of  the  main  track,  when  in 
fact  the  purpose  is  to  permit  use  of  that 
track  by  all  types  of  yard  movements. 
They  felt  the  positive,  permissive  lan- 
guage of  the  AAR  Standard  Code,  which 
was  preserved  in  the  RORAC  version, 
was  a  preferable  statement  of  the  inile. 
The  FRA  recognizes  that  the  changes  in 
language  incorporated  into  the  NPRM 
have  caused  confusion,  although  the 
change  was  not  intended  to  alter  the 
right  of  yard  movements  to  use  the  main 
track.  We  have,  therefore,  decided  to 
base  the  final  rule  on  the  RORAC  ver- 
sion as  suggested,  and  subsections  (b>  (1) 
and  (2)  set  forth  the  basic  authority  for 
a  yard  movement  to  occupv  the  main 
track,  as  well  as  the  conditions  under 
which  such  a  movement  must  be  con- 
ducted. 

Four  commenters  suggested  that  the 
proposed  silbsection  <bi  be  revised  bv  tlie 
substitution  of  the  term  "first  class"  for 
"superior"  trains.  FRA's  decision  to  re- 
vert to  the  RORAC  version  of  the  rule 
has  eliminated  the  problem  and  potential 
confusion  which  mav  have  resulted  from 
the  different  bases  of  superiority  cited 
earlier  in  this  discussion.  Under  the  fi- 
nal rule,  a  railroad  must  designate  the 
superior  class,  and  may  do  so  by  extend- 
ing the  privilege  of  superiority  to  more 
than  a  single  class  of  trains. 

One  commenter  expressed  the  opinion 
that  the  provision  exempting  the  crew  of 
the  yard  movement  from  a  protective 
flagging  requirement  in  automatic  block 
signal  territorj'  might  be  unsafe  since  the 
crew  could  not  be  insured  of  having  two 
block  signals  in  the  direction  of  an  ap- 
proaching movement.  The  FRA  believes 
that   this   commenter  was  chiefly  con- 


cerned with  protection  for  a  movement 
movinfe  onto  the  main  track.  The  FRA 
believes  that  each  operating  crew  will 
have  at  least  two  members,  the  conductor 
and  engmeer,  wiio  are  sufficiently  quali- 
fied on  the  physical  characteristics  of  tiie 
railroad  to  be  knowledgeable  as  to  the 
location  of  signals.  Thi:>  knowledge,  when 
combined  with  other  generally  applicable 
onerating  rules  which  require  a  move- 
ment to  wait  a  specified  intenal  after  a 
switch  is  thrown  before  moving  to  tiie 
main  track  or  across  the  main  track,  pro- 
vides adequate  protection  for  such  move- 
mrnts 

One  commenter  thought  there  was 
confusion  as  to  when  protective  flagging 
would  be  required.  With  the  adoption  of 
the  RORAC  version,  FRA  does  not  believe 
there  should  be  such  confusion.  Flagging 
is  required  only  when  a  yard  movement 
csnnot  clear  the  main  track  in  time  for 
en  approaching  superior  class  train  in 
non-automatic  block  signal  territorj-. 

Another  commenter  inquired  if  flag- 
ging on  the  main  track  would  still  be  re- 
quired if  no  class  of  trains  was  designated 
as  superior.  If  no  class  of  trains  has  been 
identlfled  as  being  superior,  then  all 
movements  within  the  yard  limit  terri- 
tory must  operate  subject  to  the  restric- 
tions as  to  speed  and  stopping  within 
one-half  the  range  of  vision  require- 
ments; therefore,  flagging  protection  Is 
not  required. 

Subsection  (O  of  the  NPRM  provided 
that,  except  where  a  block  signal  indi- 
cates the  track  to  be  clear,  inferior  train 
movements  on  the  main  track  within 
\ard  limits  must  be  made  prepared  to 
stop  within  one-half  the  range  of  vision, 
but  not  exceeding  30  miles  per  hour. 

Once  again,  several  commenters  sug- 
gested that  the  flnal  rule  be  expressed  in 
terms  of  the  Standard  Code  or  RORAC 
version  of  the  specific  operating  restric- 
tions, rather  than  those  of  the  proposed 
rule.  This  has  been  done  in  section  (b)  (2) 
of  the  rule.  FRA  believes  the  effect  of  this 
provision  to  be  the  same  as  was  intended 
by  the  NPRM.  with  the  exception  of  the 
maximum  authorized  speed  within  yard 
limits    Two  commenters  expressed  the 
opinion   that   the   30   m.p.h.   maximum 
speed  was  excessive  and  suggested  the  use 
of  a  maximum  speed  of  15  m.p.h.  FRA 
has  reviev.ed  copies  of  the  various  ver- 
sions of  operating  rule  93  which  are  pres- 
ently in  effect  on  most  railroads.  That  re- 
view revealed  a  common  range  of  speeds 
up  to  20  m.p.h.  The  FRA  believes  that  a 
15  m  ph.  speed  limit  would  unnecessarily 
restrict  yard  movements,  and  that  a  20 
m.p.h.    maximum   speed   limit  is  more 
proper  particularly  when  that  maximum 
speed  is  coupled  with  a  requirement  to  be 
able  to  stop  within  '  2  the  range  of  vision 
and.  therefore,  would  be  used  only  under 
the  most  ideal  visibility  situations.  Sub- 
section •  b)(2)   of  §218.35  has  been  re- 
vised accordingly. 

Another  commenter  suggested  that  the 
requirement  that  the  movement  be  able 
to  "stop  within  one-half  the  range  of 
vision"  be  deleted,  and  that  the  rule  be 
changed  to  read  "prepared  to  stop  short 
of  a  train,  engine,  car,  stop  signal,  derail, 


switch  improperly  lined  <«■  other  obstruc- 
tion.'  In  its  criticism  of  the  Standard 
Code  version  of  Rule  93,  the  National 
Transportation  Safety  Board  iNTSB> 
noted  that  the  traditional  terminology 
of  "stop  short"  did  not  provide  adequate 
protection.  The  NTSB.  as  well  as  RORAC 
cited  the  pro*>lems  posed  by  such  a  stand- 
ard, particularly  when  it  was  applied  to 
train  mov?ments  in  opposing  directions. 
For  this  reason,  RORAC  recommended, 
and  FRA  agrees,  that  the  "'2  range  of 
vision  ■  standard  will  pronde  improved 
protection. 

Subsection  »di  of  the  NPRM  provided 
that  movements  against  the  current  of 
traffic  could  not  be  made  unless  author- 
ized and  protected  by  train  order,  yard- 
master,  or  other  railroad  official. 

Two  commenters  suggested  that  the 
authority  for  such  a  movement  against 
the  current  of  traffic  should  be  in  writ- 
ten form.  The  FRA  believes  that  such  a 
provision  would  be  impractical  and  un- 
necessarily burdensome.  Yard  assign- 
ments are  accustomed  to  operating  under 
verbal  authority  from  the  yardmaster. 
Responsibility  for  providing  the  neces- 
sary protection  lies  with  the  yardmaster. 
We  do  not  see  that  the  issuance  of  writ- 
ten orders  would  add  to  the  safety  of 
yard  movements  against  the  current  of 
traffic.  This  aspect  of  the  rule  has  been 
adopted  in  subsection  (b)  (3>  as  recom- 
mended by  RORAC. 

One  commenter  suggested  that  the 
word  "official"  in  subsection  (d»  of  the 
NPRM  be  replaced  with  the  word  "au- 
thority". This  commenter  stated  that 
such  a  change  would  permit  a  movement 
against  the  current  of  traffic  to  be  au- 
thorized by  signal  indication  or  flag  pro- 
tection, and  not  necessarily  by  a  per- 
son. The  FRA  believes  that  the  term 
"official"  is  more  proper.  Even  if  a  sig- 
nal were  available  to  give  a  clear  indi- 
cation, the  offickal  would  still  be  required 
to  authorize  itemse  to  govern  the  move- 
ment against  tmt  current  of  traffic. 

One  comment*  felt  that  this  provi- 
sion should  specincally  state  that  move- 
ments against  the  current  of  traffic, 
when  authorized,  must  be  made  subject 
to  "yard  speed."  The  FRA  agrees  that 
the  proposed  language,  which  is  identical 
to  the  RORAC  version  adopted  in  this 
final  rule,  is  ambiguous  as  to  whether 
the  other  operating  restrictions  of  the 
section  apply.  The  flnal  rule  has  been 
amended  to  indicate  clearly  that  move- 
ments against  the  current  of  traffic  must 
be  made  prepared  to  stop  within  one- 
half  the  range  of  vision,  not  to  exceed 
20  mp.h. 

One  commenter  suggested  that  this 
section  merely  require  that  provision  be 
made  for  protection  of  the  movement, 
without  specific  reference  to  the  source 
of  authority  or  type  of  protection.  The 
FRA  believes  that  such  a  rule  would  be 
ambiguous,  and  that  a  rule  which  speci- 
fies how  authority  and  protection  are 
to  be  obtained  is  preferable. 

One  commenter  suggested  a  require- 
ment of  a  five  minute  Interval  after  a 
switch  is  lined  for  movement  to  or  across 
the  main  track  and  before  the  move- 


FEDERAl  REGISTER.  VOL.  4J,  NO.   1»— THURSDAY,  JANUARY  27,   1»77 


I 


5062 

ment  proceeds  in  order  to  establish  block 
Mgnal  protection.  This  type  of  protec- 
tion is  now  provided  bv  riles  such  as 
Rule  513  of  the  ConMlidated  Code  of 
Operating  Rules.  The  FRA  recognizes 
ihat  operating  rules  are  part  of  an  over- 
:il]  code  of  procedures  which  govern 
train  movements,  and  that  there  are 
many  interrelated  rules  which  might  in 
some  manner  affect  movements  within 
yard  limits.  The  PRA  does  not  intend 
that  the  rule  established  in  this  pro- 
reedmg  s^hould  be  the  sole  requirement 
i-'oveming  such  movement.^.  We  intend 
only  that  this  rule  will  establish  a  uni- 
form minirrjum  s^nr.uard  as  to  the  tra- 
ditional provisions  of  rule  93.  We  expect 
♦hat  other  related  earner  rules  will  con- 
tinue in  effect  as  before,  and  be  applied 
in  conjunction  with  this  revised  rule  93 
m  order  to  assure  the  safety  of  yarc 
n-tovement.*^  Therefore,  no  additional 
f  revision?  have  been  added  to  this  rule. 

Protective  Placcinc   'Section  218.37, 
AAR  Rule  99) 

This  proposed  rule  identified  the  cir- 
cumstances in  which  protective  flagging 
was  required,  and  specifically  defined  the 
manner  in  which  such  flag  protection 
was  to  be  provided 

Among  the  various  general  comments 
submitted  on  the  NPRM  version  of  rule 
99.  the  major  issue  concerned  the  ques- 
tion of  whether  or  not  flagging  should  be 
required  in  automatic  block  signal  terri- 
tory. Several  commentcrs  expressed  the 
opinion  that  onl.\  a  livp  flagman  could 
provide  adequnte  bo.ckup  protection.  On 
the  other  hanck  otiier  commentcrs  cited 
.statistics  which  demonstrate  the  reli- 
ability of  signal  systems  such  as  auto- 
matic block  signals,  centralized  traffic 
control,  and  automatic  train  control  The 
FRA  believes  that  th?  provision  which 
exempts  train  crews  operating  in  auto- 
matic block  signal  territory  from  pro- 
viding flag  protection  Ls  safe,  realistic 
and  practical  Automatic  block  signal 
systems  and  other  methods  of  train  con- 
trol cited  above  provide  reliable  train 
separation  and  when  complied  with  fully 
a.ssurc  a  safe  operation.  In  addition,  the 
PRA  has  recently  issued  a  final  rule  in 
response  to  the  Federal  Railroad  Safety 
Authorization  Act  of  1976  <Pub.  L.  94- 
348)  which  will  require  trains  to  be 
equipped  with  highly  visible  marking  de- 
vices which  will  provide  an  additional, 
backup  warning  system  for  an  engineer 
if,  for  whatever  reason,  he  has  passed  a 
signal  displaying  a  stop  indication  (42 
PR  2321 ) .  The  PRA  believes  that  a  regu- 
lation that  would  require  the  provision 
of  a  second  "backup'  warning  system 
m  addition  to  the  primary  safety  system 
of  the  signals  would  not  result  in  so  sig- 
nificant an  increase  in  safety  as  to  justify 
the  additional  costs  involved.  The  final 
rule  retains  the  exemption  for  operations 
within  automatic  block  signal  territory. 

Again,  several  commenters  suggested 
the  revision  of  this  section  so  as  to  in- 
corporate the  revised  lule  99  as  drafted 
by  RORAC.  With  some  minor  reorgani- 
satim  to  accommodate  Federal  regula- 
tory format,  FRA  has  adopted  this  sug- 
gcfltton. 


pULES  AND  REGULATIONS 

Another  commenter  stated  that  he  be- 
lieved that  the  proposed  rule  was  i,  sig- 
nificant improvement  over  the  existing 
Sl.indard  Code  Rule  99,  but  that  its  effec- 
tive application  still  depended  upon  the 
judgment  of  individual  employees  In  it.s 
criticism  of  the  traditional  Standard 
Code  Rule  99.  the  NTSB  noted  the  use  of 
ambiguous  terms  such  as  "sufficient  dis- 
iance".  The  NTSB  believed  that  such 
terms  did  not  assist  the  employee  in  ex- 
ercising his  judgment  so  as  to  properly 
perforiTi  his  duties.  The  FTtA  recognizes 
that  the  propo.  ed  rule,  and  the  final  rule. 
do  rely  upon  some  degree  of  judgment 
on  the. part  of  operating  employees.  We 
believe,  however,  that  this  rule  will 
greatly  assist  the  employee  in  exercis- 
ing that  judgment  correctly  by  identify- 
ing for  him  some  of  the  .significant  fac- 
tors which  he  must  consider  in  deter- 
rr.ining  what  actions  will  provide  ade- 
quate protective  flagging.  In  addition,  the 
rule  will  require  each  carrier  to  specify 
a  specific  distance  at  which  flag  protec- 
tion must  be  provided.  The  FRA  does 
not  believe  all  judgment  can' be  elimi- 
nated irom  any  rule,  but  feels  that  the 
specific  definition  of  how  protective  flag- 
ging is  to  be  provided  which  is  given  by 
this  rule  is  far  more  helpful  for  a  train 
crew  than  the  traditional  instructions 
based  on  "a  .sufficient  distance"  and 
similar  ambiguous  terms  which  have 
been  used  traditionally  in  rule  99. 

One  commenter  stated  that  he  pre- 
ferred having  no  Federal  regulation,  and 
felt  that  the  one  proposed  was  inade- 
quate. He  noted  the  experience  in  one 
State  which  has  in  effect  what  he  be- 
lieved to  be  a  stricter  rule.  He  stated 
that  In  all  cases  of  rear  end  collisions  in 
automatic  block  signal  territory,  the  pro- 
posed rule  would  not  have  applied.  He 
would  prefer  that  regtilation  in  this  area 
be  left  to  the  various  States.  As  stated 
above,  the  FTIA  believes  that  there  are 
adequate  provisions  for  the  safety  of 
train  movements  within  automatic  block 
signal  territory  without  the  addition  of 
protective  flagging.  Safe  train  operations 
are  dependent  upon  the  train  crew's 
strict  compliance  with  all  signal  indica- 
tions, operating  rules  and  other  instruc- 
tions governing  the  movement  of  their 
train.  The  FRA  believes  that  this  rule 
provides  an  adequate  degree  of  saiety  in 
a  reasonable  manner.  With  respect  to 
this  commenter's  preference  for  State 
regulation  as  opposed  to  Federal  regula- 
tion, the  policy  of  the  Federal  Railroad 
Safety  Act  of  1970,  as  expressed  in  sec- 
tion 205  (45  U.S.C.  434),  has  committed 
PRA  to  promoting  uniform  national  regu- 
lation to  the  extent  practicable.  The  PRA. 
as  well  as  NTSB,  has  noted  the  need  for 
revision  of  rule  99.  We  cannot  assure  that 
all  States  will  adopt  a  regulation,  and 
even  If  all  did,  we  cannot  assure  that  all 
50  would  be  uniform.  The  necessity  of 
complying  with  a  multitude  of  rules  is 
not  only  burdensome  to  carriers,  but  also 
confusing  to  operating  employees.  The 
FRA  believes,  therefore,  that  a  single  uni- 
form Federal  regulation  is  preferable  to 
a  midtitude  of  different  State  regula- 
tions.' 


Another  commenter  asked  that  the 
final  regulation  specifically  provide  that 
more  stringent  State  rules  or  laws  would 
take  precedence  over  a  less  stringent  Fed- 
eral regulation.  The  relationship  between 
Federal  regulations  issued  under  the  Fed- 
eral Railroad  Safety  Act  and  State  regu- 
lations governing  the  same  subject  matter 
is  governed  by  section  205  of  that  Act. 
That  statutory  provision  prescribes  the 
preemption  of  all  State  laws,  rules,  reg- 
ulation-s.  orders  and  standards  concem- 
irig  the  same  subject  matter  sls  a  Federal 
regulation,  except  where  such  a  State 
provision  addresses  an  essentially  local 
safet\  hctzard  and  is  not  incompatible 
v.ith  the  Fpdcral  provision.  In  light  of 
this  slatutc/iy  provision,  FRA  does  not 
have  the  authority  to  amend  the  rule  as 
requested  by  this  commenter. 

Several  commenters  thought  that  the 
exception  in  subsection  (a)  of  the  NPRM 
whicn  would  permit  a  railroad  to  desig- 
nate, by  train  order  or  special  iiiStruc- 
tion.  that  flag  protection  was  not  re- 
quired !s  a  serious  defect  in  the  rule.  One 
cf  tTi'f.e  thought  It  irresponsible  to  "dele- 
gate to  liie  earner  the  authonty  to  de- 
termine that  flag  protection  was  not  re- 
quired The  FRA  has  reviewed  this  pro- 
vision m  light  of  these  comments  and 
continues  to  believe  that  some  such  flexi- 
bility IS  justified.  We  recognize  that  train 
orders  and  special  instructions  have  been 
used  traditionally  to  relieve  a  train  crew 
of  unnecessary  fl.agging  in  order  to  expe- 
dite a  train  movement  under  o«rtain  con- 
ditions without  sacrificint:  safety.  We 
have  no  reason  to  believe  that  continued 
use  of  this  means  of  operation  will  lead  to 
abuse  or  total  disregard  for  the  safety, 
of  the  movement.  With  respect  to  the  use 
of  train  orders,  protection  for  the  train 
movement  is  not  eliminated.  Rather,  the 
responsibility  for  the  protection  of  the 
train  movement  is  transferred  from  the 
train  crew  (where  it  would  be  if  flagging 
were  required)  to  the  dispatcher  who 
issues  the  train  order.  Once  such  a  "no- 
flagging"  order  has  been  issued,  the  dis- 
patcher must  assure  that  no  other  move- 
ment is  permitted  to  operate  in  such  a 
way  as  to  endanger  the  movement.  The 
FRA  does  not  now  believe  that  a  similar 
degree  of  safety  can  be  expected  from 
the  use  of  a  special  instruction  as  there  is 
no  corresponding  single  individual  re- 
sponsible for  providing  alternate  pro- 
tection for  each  movement  so  exempted. 
Therefore,  while  the  train  order  exemp- 
tion has  been  retamed  in  the  final  rule, 
the  soecial  instruction  provision  has  been 
eliminated. 

Two  commenters  contended  that  the 
exemption  from  flagging  in  automatic 
block  signal  territory  would  eliminate  the 
"backup  protection"  provided  by  the  live 
flagman  As  stated  earlier,  the  signal 
system  provides  the  primary  safety  sys- 
tem. In  the  rare  situation  where  a  signal 
malfunction  results  in  a  "false  proceed", 
the  requirement  for  highly  visible  mark- 
ing devices  as  required  in  Part  221  of 
this  chapter  already  provides  a  backup 
warning  system.  To  require  flagging  in 
addition,  as  a  backup  to  a  backup  system 
would  be  unjustifiably  redundant  protec- 
tion. 
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Two  commenters  asked  for  a  clear 
definition  of  "interlocking  limits".  FRA 
has  included  a  definition  In  the  final  rule 
which  should  eliminate  confusion  over 
the  meaning  or  intended  scope  of  the 
term. 

Several  commenters  questioned  wheth- 
er the  term  "block  signal"  as  used  in 
the  exemption  in  subsection  <a)  of  the 
NPRM  was  intended  to  include  other 
systems  of  train  control  such  as  cab  sig- 
nals. The  FRA  fully  intended  the  term 
"block  signal"  to  be  used  in  its  broadest 
sense  to  include  a  cab  signal  which  is  in 
fact  a  fixed  signal  governing  entrance  to 
and  passage  through  a  block  even  though 
the  signal  is  mounted  in  the  cab  of  the 
locomotive  rather  than  along  the  right- 
of-way. 

One  commenter  thought  there  was  a 
discrepancy  between  subsection  ( a  • .  and 
subsections  (b)  and  (c)  of  the  NPRM 
with  respect  to  flagging  in  automatic 
block  signal  territory— he  believed  that 
under  (a)  it  was  not  required,  but  under 
(b)  and  (c»  it  was.  This  is  an  incorrect 
reading.  Subsection  (a)  outlined  the 
conditions  under  which  fiagging  was  not 
required  (this  provision  has  been  redes- 
ignated as  subsection  (a)  (2)  of  the 
final  rule).  Subsections  (b)  and  (O  de- 
fine the  manner  in  which  flagging  is  to 
be  provided  wherever  it  is  required 
( these  provisions  have  been  redesignated 
a3  subsections  (a)(l)(i)  and  (aXlHii) 
of  the  final  rule) .  There  is  no  discrep- 
ancy. 

Another  commenter  suggested  that  the 
requirement  of  protection  by  two  block 
signals  should  be  replaced  by  a  require- 
ment that  the  rear  of  the  tram  is  pro- 
tected by  a  "block  signal  system".  The 
FRA  and  the  RORAC  versions  of  the  rule 
require  the  two  block  signals  since  the 
presence  of  those  signals  will  assure  that 
a  following  train  movement  will  be  oper- 
ating imder  restrictive  conditions  pre- 
pared to  stop  short  of  a  train  ahead.  The 
broader  term  "block  signal  system" 
could  be  interpreted  as  a  single  signal  to 
the  rear,  and  as  such  would  not  provide 
adequate  assurance  of  safety. 

Another  commenter  stated  that  a  rel- 
atively new  or  inexperienced  flagman 
would  not  necessarily  know  that  there 
were  two  signals  to  the  rear  of  his  tram. 
This  commenter  noted  that  employees 
are  not  usually  required  to  be  that  quali- 
fied on  the  physical  characteristics  of 
the  railroad  until  they  become  conduc- 
tors. The  FRA  does  not  believe  that  this 
provision  places  an  um-easonable  burden 
on  an  Inexperienced  flagman.  Generally 
speaking,  each  carrier's  operating  rules 
specify  that  the  conductor  said  the  en- 
gineer are  responsible  for  the  protection 
and  safety  of  their  train,  as  well  as  rules 
compliance  by  subordinate  crew  mem- 
bers. As  noted  by  the  commenter,  the 
conductor  is  familiar  enough  with  the 
physicEd  characteristics  of  the  railroad 
to  provide  adequate  instruction  to  an  in- 
experienced flagman. 

Another  commenter  felt  that  accepta- 
ble distances  between  the  signals  ought 
to  be  stated  m  the  rule.  The  design  of 

signal  systems  is  a  complex  operation 


which  mtist  take  into  consideration  a 
variety  of  factors  which  are  peculiar  to 
the  specific  location.  Signal  spacing  can 
be  affected  by  the  geography,  grade,  cur- 
vature, visibility,  density  of  traffic,  type 
of  traffic,  length  of  trains.  These  factors 
are  too  variable  to  permit  the  specifica- 
tion of  a  uniform  signal  spacing  require- 
ment, and  m  any  event,  FRA  does  not 
believe  that  such  a  requirement  is  nec- 
essarj"  in  relation  to  an  effective  rule  99. 
One  conmienter  thought  that  a  pas- 
senger tram  making  a  scheduled  stop 
should  be  exempt  from  the  flagging  re- 
quirement. PRA  finds  no  justification 
for  such  an  exemption  as  there  are  no 
special  procedures  that  assure  protection 
for  the  rear  of  the  tram  while  it  is 
stopped. 

A  commenter  inquired  whether  the 
meaning  of  the  exemption  based  on  two 
block  signals  mesmt  that  they  must  be 
two  "clear"  signals,  or  if  two  restrictmg 
signals  would  suffice.  This  provision  is 
intended  to  require  the  presence  of  two 
signals  capable  of  displaying  an  aspect 
which  indicates  the  condition  of  block 
occupancy  so  as  to  enable  a  following 
train  to  stop  short  of  the  rear  of  the  train 
ahead.  The  actual  todication  shown  by 
those  signals  at  tmy  given  time  is  not 
critical.  Stop-and-proceed  or  grade  sig- 
nals are  well  established  and  effective 
means  of  controlimg  a  train's  movement 
and  therefore  can  be  counted  in  deter- 
mining the  presence  of  the  necessary 
two  signals. 

One  commenter  noted  that  the  NPRM 
reflected  a  drastic  departure  from  the 
fiagging  rule  now  in  effect  on  the  Alaska 
Railroad  which  is  operated  by  PRA.  This 
rule  was  not  mtended  to  codify  the  exist- 
ing practice  of  any  railroad.  Rather,  It  Is 
intended  to  establish  a  minimtim  rule 
which,  once  this  regulation  becomes  ef- 
fective, will  be  adopted  and  applied  by 
all  carriers  to  more  specifically  state  the 
conditions  under  which  flagging  is  re- 
quired and  the  manner  m  which  it  is  to 
be  provided.  '  ^4. 

A  commenter  suggested  that  the  tOJU. 
rule  should  be  no  less  strict  than  that 
contained  In  the  Uniform  Code  of  Op- 
erating Rules  used  by  Canadian  rail- 
roads. The  FRA  believes  that  the  lan- 
guage of  the  final  rule  Is  as  strict  as  that 
used  by  the  Canadian  railroads.  This  re- 
vision of  the  Standard  Code  Rule  99  is 
sufficiently  specific  to  enable  an  employee 
to  determine  what  action  is  expected  of 
him  under  given  operatmg  conditions  so 
that  he  is  assisted  In  exercising  his  judg- 
ment as  to  how  to  provide  for  the  safety 
of  his  train  It  also  requires  each  railroad 
to  specify  flagging  distances  for  mdlvld- 
ual  segments  of  its  lines  which  take  into 
consideration  all  the  various  factors 
necessarj-  to  define  a  "sufficient  distance" 
for  that  territory. 

Subsections  tb)  and  (c)  of  the  NPRM 
set  forth  the  conditions  imder  which 
flagging  protection  was  to  be  provided.  A 
number  of  commenters  took  exception 
to  the  judgment  factors  Involved  In  a 
flagman's  determination  of  when  the 
conditions  of  subsection  (b)  or  (c)  ex- 
isted. They  contended  that  the  flagnmn 


was  not  in  a  position  to  know  with  a 
fair  degree  of  accuracy  whether  the  train 
was  moving  at  less  than  V2  the  maximum 
authorized  speed.  The  PRA  does  not 
agree  that  a  flagman  is  mcapable  of 
making  such  a  judgment  with  a  reason- 
able degree  of  accuracy.  Railroad  em- 
ployees have  for  years  been  taught  how 
to  estimate  the  speed  of  a  tram  with  the 
aid  of  passing  mileposts  and  a  standard 
railroad  watch.  Using  this  time  honored 
method,  a  flagman  can  reasonably  be  ex- 
pected to  determme  when  the  train  Is 
moving  at  less  than  '2  its  maximum 
authorized  speed. 

In  addition,  these  same  commenters 
contended  that  the  flagman  was  not  in  a 
position  to  determme  such  factors  as  the 
relative  speed  of  his  train  to  a  following 
tram  m  <M*der  to  judge  whether  he  was 
operatmg  under  circumstances  In  which 
he  might  be  overtaken,  even  though  mov- 
ing at  more  than  'i  the  maximum  speed 
for  that  track.  The  list  of  factors  In- 
cluded In  the  proposed  rule  (subsection 
(b))  and  the  final  rule  (subsection  (a) 
(1>  (ii)  >  is  intended  as  a  guideline  of  fac- 
tors to  be  considered  by  the  flagman  In 
exercising  his  judgment.  Under  such  con- 
ditions, he  must  assume  that  the  follow- 
ing train  Is  moving  at  the  maximum  au- 
thorized speed  for  that  territory,  unless 
he  has  reliable  Information  to  the  con- 
trary such  as  by  radio  communication 
between  his  train  and  the  following  train 
and  can  ascertain  the  actuad  speed. 

One  commenter  did  note  that  a  pro- 
vision should  be  added  to  the  rule  pro- 
viding for  the  use  of  radio.  While  radio 
may  be  used  to  communicate  between 
trains  so  as  to  determine  more  accurately 
whether  a  train  "may  be  overtaken  ".  the 
PRA  believes  that  the  use  of  radio  In 
over-the-road  operation  is  still  subject 
to  too  many  variables  in  terms  of  reli- 
ability and  coverage  to  be  Incorporated 
into  this  rule  as  a  mandatory  require- 
ment. Those  railroads  that  are  well 
equipped  with  radios  wiU  be  able  to  utUize 
them  as  an  additional  tool  to  assist  the 
flagman  in  exercising  his  judgment  as  to 
when  protection  should  be  provided 
under  subsection  (a)  (1>  (11) . 

One  commenter  characterized  these 
two  subsections  as  being  overly  wordy, 
difficult  to  understand,  and  difficult  to 
teach  to  crew  members.  The  FRA  believes 
that  the  language  of  the  RORAC  version 
Incorporated  m  the  NPRM  and  final  rule 
is  far  clearer  than  the  traditional  nile 
based  on  ambiguous  terms  such  as  "suffi- 
cient distance",  "proper  Intervals",  and 
the  like.  The  Inclusion  of  a  list  of  factors 
to  be  considered  in  providing  protection 
and  the  sp>eclfic  definition  of  how  to  flag 
will  assist  the  flagman  in  exercistog  a 
more  informed  and  proper  Judgment  and 
will  pro\ide  the  specificity  called  for  by 
NTSB.  For  this  reason,  this  rule  should 
be  easier  to  comprehend  and  to  teach. 

One  commenter  thought  the  provisions 
of  these  two  subsections  ((a)  (1)  (1)  and 
(a)(l)(il))  would  apply  in  automatic 
block  signal  territory,  and  were  In  that 
case  illogical.  These  provisions  were  not 
Intended  to  apply  where  automatic  pro- 
tective systems  provide  for  the  safety 
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of  th«  movement.  They  would  apply  in 
territory  which  does  not  meet  one  of  the 
criteria  set  forth  in  subsection  «aW2). 
I  One  commenter  inquired  whether  a 
carrier  that  wished  to  retain  a  flagging 
requirement  in  territory  which  was 
exempted  under  subsection  i  a '  <2 1  of  this 
nUe,  would  have  to  conduct  that  flagging 
in  accordance  with  the  provisions  of  the 
nile.  The  answer  to  this  question  is  no. 
In  an  oj;.eration  such  as  on  a  heavy 
commuter  line,  entirely  controlled  by 
automatic  block  signals,  a  carrier  would 
not  be  required  to  flag  under  the  rule. 
If  he"  wished  to  maintain  a  flagging  re- 
quirement of  his  own  that  differs  from 
the  procedure  established  in  this  regula- 
tion, he  could  do  so. 

One  commenter  suggested  the  substi- 
tution of  the  words  "for  any  train  at 
that  location"  for  the  proposed  language 
"including  slow  order  limits"  which  is 
used  to  define  what  is  meant  by  maxi- 
mum authorized  speed.  The  PRA  believes 
the  proposed  language  is  the  better  of 
the  two  phrases  since  it  more  accurately 
sund  explicitly  defines  what  is  to  be  con- 
sidered maximum  authorized  speed. 

Another  commenter  thought  the  '2 
maximum  speed  concept  would  create 
difficulties  for  heavy  trains  leaving  a  yard 
where  it  would  take  some  time  to  attain 
that  speed.  While  FRA  recognizes  that 
heavy  weight  trains  ccmjng  out  of  yards 
will  take  some  time  to  attain  a  speed 
which  exceeds  '2  maximum  speed,  and 
will,  therefore,  be  required  to  protect 
to  their  rear,  this  is  not  unlike  present 
rule  90  requirements.  To  this  extent,  this 
rule  will  merely  reinforce  current  prac- 
tice, and  assure  tiiat  it  Is  uniformly 
applied. 

A  number  of  commenters  expressed 
the  opinion  that  the  required  use  of 
fusees  was  excessive  and  might  aL«;o  re- 
sult in  danger  of  fire,  particularly  on 
bridges,  in  tunnels  and  at  stations,  or  of 
mcreaMd  personal  injuries.  In  order  to 
Insure  full  protection  during  the  speed 
intervals  idei.tified  m  the  regulation, 
lighted  fnsees  must  be  dropped  off  in  the 
manner  prescribed  in  the  RORAC  rjle 
so  as  to  assure  that  the  following  train 
will  encounter  a  lighted  fusee.  An  excep- 
tion to  the  rule  is  provided  where  a  Fed- 
eral. State  or  local  regulation  prohibits 
the  use  of  fusees  because  of  the  danger 
of  fire  under  certain  weather  conditions. 
Under  such  conditions,  the  carrier  will 
be  required  to  put  into  effect  alternate 
operating  procedures  to  ensure  full  pro- 
tection. This  may  be  done,  for  example, 
by  use  of  an  absolute  block.  Existing 
carrier  rules  cover  the  use  of  fusees  in 
locations  such  as  bridges,  tunnels  and 
stations  These  may  require  revision  and 
special  instruction  of  employees  so  as  to 
a-v-sure  the  degree  of  protection  intended 
by  this  rule.  With  respect  to  the  ques- 
tion of  personal  injury,  the  FRA  recog- 
nizes that  fusees  have  been  used  for 
years  and  that  their  safe  use  is  one  of 
the  items  stressed  in  safety  Instructions 
issued  to  both  new  and  veteran  em- 
ployees. 

A  oODimenter  also  questioned  the  pro- 
vision of  the  NPRM  requiring  fusees  to 
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be  dropped  from  the  rear  of  the  train. 
The  FRA  agrees  that  fusees  need  not  be 
dropped  from  the  rear  of  the  train.  The 
manner  in  which  the  fusees  are  dropped 
can  be  determined  by  the  carrier  in  its 
operating  rules. 

Subsection  <d)  of  the  NPRM  defined 
the  specific  manner  in  which  flagging  is 
to  be  accomplished.  One  commenter  sug- 
gested that  the  subsection  be  revised  to 
require  torpedoes  to  be  placed  "at  least" 
100  feet  apart,  rather  than  the  specific 
"100  feet  apart"  as  was  proposed.  The 
FRA  agrees  with  this  suggestion  and  has 
made  the  appropriate  change  for  protec- 
tion to  the  rear  and  to  the  front  of  a 
train  (subsection  (a)(1)  (ill)  and  (a) 
(P  'iv>). 

A  commenter  thought  the  phrase 
"flagrnan's  signals"  awkward  and  sug- 
gested the  term  "flagging  signals"  In- 
stead. The  FRA  believes  the  term  "flag- 
man's signals"  is  the  better  term  In  that 
it  Is  the  term  presently  used  in  the  oper- 
ating rules  of  many  railroads  and  does 
not  confine  the  meaning  to  train  service 
alone. 

Several  commenters  criticized  the  pro- 
vision requiring  each  railroad  to  desig- 
nate the  specific  distance  which  the  flag- 
man was  required  to  go  back  In  a  given 
territory  In  order  to  provide  flag  protec- 
tion. Some  suggested  that  the  final  rule 
should  revert  to  the  "sufficient  distance" 
terminology,  while  others  contended  that 
the  proposed  rule  would  result  in  non- 
uniformity.  The  FRA  feels  that  the 
phrase  "sufficient  distance"  is  spectflcally 
the  ti-pe  of  ambiguity  and  weakness  in 
the  present  rule  which  was  criticized  by 
NTSB.  The  requirement  that  each  rail- 
road designate  a  safe  flagging  distance 
for  each  segment  of  its  line  based  on 
speed  and  other  operational  characteris- 
tics will  provide  a  more  precise  and  effec- 
tive role. 

One  of  these  commenters  suggested  al- 
ternate language  which  would  require 
the  flagman  to  go  back  "a  sufficient  dis- 
tance to  Insure  full  protection  against 
a  tram  approaching  at  twice  the  speed 
it  was  expected  to  operate."  Tlie  FRA 
believes  that  adoption  of  a  rule  such  as 
that  would  be  unrealistic,  would  be  bur- 
densome for  a  flagman  to  comply  with 
and  could  invite  intentional  operating 
speed  violations.  Operating  rules  pres- 
ently Included  in  railroad  rule  bocks  that 
use  indefinite  terms  such  as  "sufficient 
distance"  will  have  to  be  revised  to  con- 
form with  the  requirements  of  §  218  37. 

The  FRA  does  not  believe  that  the 
"non-uniformity"  resulting  from  the  pro- 
vision requiring  each  railroad  to  specify 
a  specific  distance  for  establishing  flag- 
ging protection  will  in  any  way  weaken 
the  rule.  In  this  case,  the  rule  on  each 
railroad  will  comply  with  the  minimum 
standard  included  in  this  regulation  in 
terms  of  the  conditions  in  which  flagging 
must  be  provided,  as  well  as  the  manner 
m  which  it  is  provided.  In  these  overall 
terms,  the  rules  will  create  a  uniform 
procedure.  There  Is  both  a  rational  and 
practical  basis  for  allowing  the  specific 
designation  of  a  particular  flagging  dis- 


tance since  as  was  pointed  out  earlier  In 
this  discussion,  so  many  variables  are 
involved  In  defining  a  safe  distance  at 
any  given  location. 

One  commenter  suggested  the  addition 
of  a  requirement  which  would  provide 
that  a  fiagman  could  not  return  to  tus 
train  if  he  could  see  or  hear  a  train 
approaching,  but  should  wait  until  the 
train  stops  or  acknowledges  his  signal. 
The  FRA  does  not  beheve  that  such  an 
additional  provision  is  necessary  to  as- 
sure the  safety  of  the  operation.  The 
following  train  will  have  already  been 
warned  by  the  two  torpedoes  and  lighted 
fusee 

One  commenter  thought  that  subsec- 
tion (e)  of  the  NPRM,  which  provided 
for  flag  protection  of  the  front  of  a  train, 
should  specify  the  conditions  under 
which  such  protection  is  required.  The 
rule  as  proposed  provided  that  front  end 
protection  against  opposing  movements 
must  be  provided  whenever  required  un- 
der the  railroad's  operating  rules.  The 
FRA  believes  this  to  be  the  sounder  ap- 
proach as  this  will  minimize  confusion 
resulting  from  a  Federal  regulation  con- 
flicting with  a  multitude  of  other  carrier 
operating  rules  and  procedures.  Carriers 
now  prescribe  conditions  under  which 
front  end  protection  is  required,  and 
these  may  vary  depending  upon  the  type 
of  operation  involved.  FRA  has  no  reason 
to  believe  that  a  continuation  of  the 
present  practice  will  adversely  affect  the 
safety  of  train  operations. 

The  FRA  has  reviewed  the  rules  In- 
cluded in  this  proceeding  in  accordance 
with  the  policies  of  the  Department  of 
Transportation  as  stated  in  the  Federal 
Registeb  (41  FR  16200,  April  16,  1976). 
and  has  concluded  that  the  expected 
regulatory  Impact  of  these  rules  will  be 
minimal  since  they  do  not  differ  signifi- 
cantly from  present  good  operating  prac- 
tices and  win  merely  assure  that  such 
good  practice  becomes  the  minimum 
standard  for  the  industry. 

The  environmental  impact  erf  the  rules 
has  also  been  assessed  In  compliance  with 
section  102(2)  (C)  of  the  National  Envi- 
ronmental Policy  Act.  Since  the  Federal 
rule  will  serve  only  to  assure  that  exist- 
ing procedures  are  applied  uniformly 
throughout  the  industry,  FRA  has  deter- 
mined that  this  action  will  not  signifi- 
cantly affect  the  quality  of  the  human 
environment. 

In  light  of  the  foregoing  discussion. 
Part  218  of  Title  49  of  the  Code  of  Fed- 
eral Regulations  is  amended  as  follows: 

1 .  By  revising  the  table  of  contents  for 
Part  218  to  read  as  follows : 

Subpart  A — Gentral 


218  1 

Purpose 

218  3 

Application. 

218.5 

Definitions. 

2187 

Waivers. 

218.9 

Civil  penalty. 

218.11 

Filing,  testing  and  instruction 

21812- 

-218  20     [Reeerved] 

Subpart  B — Blue  Signal  Pretaction  af  Workman 
218.21     Scope. 
218.23    Blue  signal  display^ 
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'^065 


Sec. 

218  25     Workmen    on    track    otber    than    » 

bump-yaitl  track. 
■J  18.27    Workmen  on  htimp-yartl  track. 
■J  13  29     Remotely-controlled  switches. 

Subpart  C — Protection  of  Trains  and  Locemotivaa 

LMSSl  Scope. 

21833  (Reserved) 

218  35  Operations  within  yard  limits. 

218  37  Flag  protection. 

.^[jthoritt:  Sees.  202,  84  Stat  971.  (46 
use.  431),  Sec.  1.49(n)  of  the  regulations  of 
the  Office  of  the  Secretary  of  Transportation. 
49  CFR  1.49(n). 

2.  By  adding  new  paragraphs  (e),  <f) 
and  ig>  to  §  218.5  to  read  as  follows: 

§218.5      Definitions. 

*  •  •  •  • 

(e)  "Interlocking  limits  means  the 
tracks  between  tiie  opposing  hcane  sig- 
nals of  an  interlocking. 

(f)  "Flagman's  signals"  means  a  red 
fiag  by  day  and  a  white  light  at  night, 
and  a  specified  number  of  torpedoes  and 
fusees  as  prescribed  In  the  railroad's 
operating  rules. 

(g)  "Absolute  block"  means  a  block  in 
which  no  train  is  permitted  to  enter 
while  it  is  occupied  by  another  train. 

3.  By  Eidding  a  new  Subpart  C  to  Part 
218  which  reads  as  follows: 

Subpart  C — Protection  of  Trains  and 
Locomotives 

§  218.31     Scope. 

ITils  subpart  prescribes  minimum 
operating  rule  requirements  for  the  pro- 
tection of  railroad  employees  engaged  In 
the  operation  of  trains,  locomotives  and 
other  rolling  equipment. 

§  218.33      [Reserved] 
§  218.35      Yard  limits. 

(&)  After  August  1,  1977,  yard  limits 
must  be  designated  by — 

<  1 )   Yard  limit  signs,  and 

(2)  Timetable,  train  orders,  or  special 
instructions. 

(b)  After  August  1.  1977,  e&ch  rail- 
road must  have  in  effect  an  operating 
mle  which  complies  with  the  reqtilre- 
ments  set  forth  below : 

(1)  The  main  tracks  within  yard  limits 
may  be  used,  clearing  the  time  an  ap- 
proaching designated  class  train  is  due 
to  leave  the  nearest  station  where  time 
is  sho'wn.  In  case  of  failure  to  clear  the 
time  of  designated  class  trains,  protec- 
tion must  be  provided  as  prescribed  by 
I  218.37.  In  yard  limits  where  main 
tracks  are  governed  by  block  signal  sys- 
tem rules,  protection  as  prescribed  by 
§  218.37  is  not  required. 

(2)  Trains  and  engines,  except  desig- 
nated class  trains,  within  yard  limits 
must  move  prepared  to  stop  within  one- 
half  the  range  of  vision  but  not  exceed- 
ing 20  m.p.h.  iinless  the  main  track  Is 
known  to  be  clear  by  block  signal 
indications. 

(3)  Within  yard  limits,  movements 
against  the  current  of  traffic  on  the  main 
tracks  must  not  be  made  unless  author- 
i::ed  and  protected  by  train  order,  yard- 
master,  or  other  designated  official  and 


only   under   the   operating   restrictions 
prescribed  in   218.35(b)  (2). 

(c)  Each  railroad  shall  designate  in 
the  operating  rule  prescribed  under  par- 
ac^aph  (b)  of  this  section  the  class  or 
classes  of  trains  which  shall  have  su- 
periority on  the  main  trsrck  within  yard 
limits. 

§  218.37      Flag  proiorlion. 

(a>  After  August  1.  1977,  each  rail- 
road must  have  in  effect  an  operating 
rule  which  complies  with  the  require- 
ments set  forth  below: 

(1)  Except  as  provided  in  subpara- 
graph (.2)  of  this  paragraph,  flag  pro- 
tection shall  be  provided — 

(i)  When  a  train  is  moving  on  the 
main  track  at  less  than  one-half  the 
maximum  authorized  speed  (Including 
slow  order  limits)  in  that  territory,  flag 
protection  against  following  trains  on 
the  same  track  must  be  provided  by  a 
crew  member  by  dropping  off  single 
lighted  fusees  at  intervals  that  do  not 
exceed  the  burning  time  of  the  fusee. 
(ii)  When  a  train  is  moving  on  the 
main  track  at  niore  than  one-half  the 
maximum  authorized  ^>eed  (including 
slow  order  limits)  in  that  territory  under 
circumstances  in  which  it  may  be  over- 
taken, crew  members  responsible  for 
providing  protection  u-ill  take  into  con- 
sideration the  grade,  curvature  of  track, 
weather  conditions,  sight  distance  and 
relative  speed  of  his  train  to  following 
trains  and  will  be  governed  accordingly 
in  the  use  of  fusees. 

(iii)  When  a  train  stops  on  main  track, 
flag  protection  against  following  trains 
on  the  same  track  must  be  provided  as 
follows:  A  crew  member  with  flagman's 
signals  must  immediately  go  back  at 
least  the  distance  prescribed  by  time- 
table or  other  instructions  for  the  terri- 
tory, place  at  least  two  torpedoes  on  the 
rail  at  least  100  feet  apart  smd  display 
one  lighted  fusee.  He  may  then  return 
one-half  of  the  distance  to  his  train 
where  he  must  remain  until  he  has 
stopped  the  approaching  train  or  is  re- 
called. When  recalled,  he  must  leave  one 
lighted  fusee  and  while  returning  to  his 
train,  he  must  also  place  single  lighted 
fusees  at  intervals  that  do  not  exceed 
the  burning  time  of  the  fusee.  When  the 
train  departs,  a  crew  member  must  leave 
one  lighted  fusee  and  untH  the  train  re- 
sumes speed  not  less  than  one-half  the 
maximum  authorized  speed  (including 
slow  order  limits)  in  that  territory,  he 
must  drop  off  single  lighted  fusees  at  in- 
tervals that  do  not  exceed  the  burning 
time  of  the  fusee, 

(iv)  When  required  by  the  railroad's 
operating  rules,  a  forward  crew  member 
with  flagman's  signals  must  protect  the 
front  of  his  train  against  opposing  move- 
ments by  immediately  going  forward  at 
least  the  distance  prescribed  by  time- 
table or  other  instructions  for  the  terri- 
tory placing  at  least  two  torpedoes  on 
the  ran  at  least  100  feet  apart,  display- 
ing one  lighted  fusee,  and  remaining  at 
that  location  until  recalled. 

(7)  Whenever  a  crew  member  is  pro- 
viding flag  pi-otectlon,  he  must  not  per- 


mit other  duties  to  interfere  with  the 
protection  of  his  train. 

(2)  Flag  protection  against  following 
trains  on  the  same  track  is  not  required 
if— 

(i)  The  rear  of  the  train  is  protected 
by  at  least  two  block  signals; 

(11)  The  rear  of  the  train  is  protected 
by  an  al>solute  block : 

(iii)  TTie  rear  of  the  train  is  within 
Interlocking  limits ;  or 

(iv)  A  train  order  Fpecifies  that  flag 
protection  is  not  required. 

(b)  Each  railroad  shall  designate  by 
timetable  or  other  instruction  for  each 
territory  the  specific  distance  which  a 
crew  member  providing  flag  protection 
must  go  out  in  order  to  provide  adequate 
protection  for  his  train. 

(c)  Whenever  the  use  of  fusees  is  pro- 
hibited by  a  Federal.  State  or  local  fire 
regulation,  each  railroad  operating 
within  that  jurisdiction  shall  provide 
alternate  operating  procedures  to  assure 
full  protection  of  trains  in  lieu  of  flag 
protection  required  by  this  section. 

This  amendment  is  effective  August  1. 
1977.  Earlier  compliance  with  these  reg- 
ulations is  authorized  as  of  January  27. 
1977. 

Issued  in  Washington.  D.C..  on  Janu- 
ary 19. 1977. 

Asaph  H.  Hall, 
AdmiTiistrator. 

|FRD^i.77   2^85  Filed  1    26  77:8:45  am] 


(Docket  No  RSOR-5.  Notice  No.  3) 

PART  220 — RADIO  STANDARDS  AND 
PROCEDURES 

Final  Rule 

On  .\ugtist  11,  1975.  the  Federal  Rail- 
road Administration  (FRA)  published  in 
the  Federal  Register  (40,FR  33682)  a 
notice  of  proposed  rulemaking  (NPRM) 
stating  that  FRA  was  considering  the  is- 
suance of  a  new  Part  220,  Radio  Stand- 
ards and  Procedures.  This  new  part  would 
prescribe  mandators'  procedures  govern- 
ing the  use  of  radio  communications  in 
coimection  with  railroad  operations.  A 
technical  correction  to  the  proposed  rule 
was  published  in  the  Federal  Register  on 
August  21,  1975  140  FR  36575). 

Interested  persons  were  invited  to  par- 
ticipate in  the  rulemaking  proceeding  by 
submitting  written  comments  before  Sep- 
tember 24, 1975.  The  notice  also  scheduled 
a  public  hearing  which  was  held  on  Sep- 
tember 25.  1975,  in  Washington,  D.C.  The 
written  comments  filed  in  response  to  the 
NPRM.  and  the  comments  submitted  at 
the  public  hearing  have  been  considered. 
FRA  has  determined,  after  reviewing  and 
analyzing  all  of  these  comments,  that 
several  changes  are  necessary.  These 
changes,  which  are  discussed  below,  affect 
the  following  sections:  5  220.1  Scope; 
§  220.5  Definitions;  §  220.29  Statement  of 
letters  and  numbers;  §  220.43  Communi- 
cation consistent  with  rules;  5  220.49 
Switching,  backing  or  pushing;  and 
!  220.61  Transmission  of  train  orders  by 
radio. 
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The  Administrator  has  evaluated  the 
adoption  of  this  new  part  In  accordance 
with  the  regulatory  reform  policies  of 
the  Department  of  Transportation,  which 
were  stated  in  the  public  notice  published 
on  April  16.  1976  in  the  Federal  Register 
<41  PR  16200) .  These  policies  require  an 
evaluation  of  the  economic  impact  of 
regulations.  The  main  economic  Impact  to 
the  railroad  industry  would  be  due  to  the 
instruction  of  employees  In  the  proper  use 
of  radio  communication,  and  the  addi- 
tional time  used  In  connection  with  trans- 
mitting by  radio  In  compliance  with  these 
rules.  This  time  would  Involve  listening 
to  ensure  a  channel  is  clear  before  trans- 
mitting, properly  identifying  the  station 
when  transmitting  or  receiving,  repeating 
a  trsuismission  when  necessary,  and  copy- 
ing and  disseminating  train  orders  re- 
ceived by  radio.  The  costs  which  will  be 
incurred  as  a  result  of  these  activities 
will  be  minimal.  In  the  two  accidents 
cited  by  the  National  Transportation 
Safety  Board  (NT8B)  in  recommending 
that  PRA  adopt  rules  for  the  use  of  radio, 
there  were  three  fatalities,  three  injuries 
and  over  two  million  dollars  in  property 
damage.  Since  ttie  adoption  of  these  rules 
can  prevent  such  accidents  PRA  has  de- 
termined that  the  benefits  outweigh  the 
slight  costs  to  the  railroad  Industry. 

A  summary  of  the  contents  of  the 
cfHmnents  and  PRA's  responses  to  these 
cocnments,  including  any  action  taken  as 
a  result,  are  discussed  below : 

Subpart  A — General 

Section  220.1.  This  section  provides 
that  the  rules  in  this  part  shall  govern 
the  use  of  radio  communications  in  con- 
nection with  railroad  operations.  Sev- 
eral commenters  asked  for  clarification 
concerning  what  modes  of  communica- 
tion are  to  be  governed  by  these  rules. 
These  rules  apply  only  to  voice  commu- 
nications between  railroad  employees  by 
way  of  radio  EJid  are  not  applicable  to 
conununicatlons  by  modes  such  as  tele- 
phone, telegraph,  automatic  audio  sig- 
nalling devices,  or  the  transmitting  of 
recorded  messages  by  radio.  To  clarify 
the  Intended  scope  of  these  rules,  the 
following  language  has  been  added  to 
this  section  regarding  the  term  "radio 
communications":  "The  term  'radio 
communications'  refers  to  the  transmis- 
sion and  reception  of  voice  communica- 
tions by  fadlo."  In  addition,  the  scope 
of  these  rules  is  limited  to  the  use  of 
radio  communications  in  connection 
with  railroad  operations,  as  defiined  In 
this  part. 

This  section  also  p>ermits  railroads  to 
adopt  more  stringent  requirements  so 
long  as  the  minimum  requirements  of 
this  part  are  met.  One  commenter  felt 
that  the  standards  and  procedures  that 
railroads  may  adopt  should  be  submitted 
to  PRA  prior  to  Implementation  and 
made  subject  to  the  penalty  provisions. 
PRA  believes  that  these  measures  would 
be  counterproductive  in  that  they  would 
discourage  railroads  from  adopting  and 
observing  more  stringent  requirements. 

Section  220.3.  This  section  states  that 
this  part  applies  to  railroads  that  oper- 
ate trains  or  other  rolling  equipment  on 
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standard  gage  track  which  Is  part  of  the 
general  railroad  system  of  transporte- 
tlon.  This  section  also  exempts  rapid 
transit  railroads  and  railroads  that  op- 
erate only  on  track  inside  an  installa- 
tion which  Is  not  part  of  the  general 
railroad  system  of  transportation.  One 
commenter  opposed  the  exemption  in 
paragraph  (b)  (2)  for  rapid  transit  rail- 
roads. The  commenter  felt  that  any  rail- 
road subject  to  the  Federal  Railroad 
Safety  Act  of  1970  should  be  subject  to 
these  rules.  In  view  of  the  many  opera- 
tional differences  between  rapid  transit 
systems  and  the  general  railroad  system 
of  transportation,  the  application  of 
identical  radio  rules  and  procedures 
would  be  inappropriate.  PRA  believes 
that  radio  rules  for  rapid  transit  rail- 
roads should  be  addressed  separately 
and  will  continue  to  analyze  and  review 
the  situation  for  future  action.  This  sec- 
tion remains  as  proposed. 

Section  220.5.  This  section  defines 
terms  used  In  this  part.  As  a  result  of 
comments  received  a  change  has  been 
made  in  the  wording  of  one  definltloin. 
The  definition  of  the  term  "train  order" 
In  paragraph  (c)  has  been  revised  to 
read  as  follows:  "  'Train  order'  means 
any  mandatory  directive  issued  as  au- 
thority for  the  conduct  of  a  railroad 
operation  which  is  transmitted  by 
radio."  This  new  definition,  which  ap- 
plies only  to  the  rules  in  this  part,  re- 
flects two  changes  from  the  proposed 
definition.  The  first  is  the  elimination  of 
the  requirement  that  for  a  directive  to 
qualify  as  a  train  order  it  must  be  con- 
veyed in  written  form  pursuant  to  the 
railroad's  opera^ng  rules.  The  eUminii- 
tion  of  this  provision  is  designed  to 
broaden  the  scope  of  the  definition  to 
include  those  directives  which  have  the 
same  force  and  effect  as  train  orders, 
such  as  movement  orders,  but  which 
are  not  required  by  a  railroad's  operat- 
ing rules  to  be  reduced  to  writing  by 
tiie  recipient.  The  second  is  the  addition 
orf  the  requirement  that  for  a  directive 
to  be  considered  a  train  order,  for  the 
purposes  of  this  part,  that  it  must  also 
be  transmitted  by  radio.  Since  these 
rules  are  not  intended  to  govern  the  uee 
of  directives  which  are  not  transmitted 
by  radio,  such  as  timetables,  this  provi- 
sion h£is  been  added  to  prevent  their  In- 
clusion under  the  definition  of  train 
order. 

PRA  is  aware  that  certain  railroads 
are  presently  conducting  operations  by 
unique  directives  which  serve  as  substi- 
tutes for  train  orders  and  which  are  not 
transmitted  in  accordance  with  these 
rules.  An  August  1,  1977,  effective  date 
has  been  established  for  these  rules, 
which  will  enable  railroads  that  desire 
to  continue  using  such  directives  to  peti- 
tion PRA  for  waivers,  pursuant  to  the 
provisions  of  49  CPR  Part  211,  Rules  of 
Practices  (41  PR  54181,  December  13, 
1976). 

Section  220.7.  This  section  prescribes 
a  civil  penalty  of  at  least  $250  but  not 
more  than  $2,500  for  each  violation  of  a 
provision  of  this  part.  One  commenter 
Boted  that  the  Federal  Commimlcatlon 
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Commission  fFCC)  regulations  prescribe 
a  monetary  penalty  for  failure  to  obser\e 
proper  station  identification  procedures. 
The  commenter  believed  that  this  sec- 
tion might  expose  railroads  to  "double 
jeopardy"  in  that  they  may  also  be  liable 
to  PRA  for  violating  §  220.37,  which 
prescribes  station  identification  proce- 
dures to  be  observed  when  using  radio  in 
connection  with  railroad  operations.  A 
violation  of  the  FCC  regulation  would 
result  from  the  failure  to  comply  with 
a  standard  governing  radio  communica- 
tions generally,  while  failure  to  compLv 
with  a  rule  in  this  part  would  constitute 
a  violation  of  a  railroad  safety  standard 
involving  the  use  of  radio.  If  a  railroad 
uses  identification  procedures  which  do 
not  comply  with  either  PRA  or  FCC 
rules,  that  raUroad  may  be  liable  to  both 
agencies.  However,  this  would  not  con- 
stitute "double  jeopardy".  Double  jeop- 
ardy occurs  when  one  is  prosecuted 
more  than  once  for  the  same  offense,  not 
when  one  is  prosecuted  for  different  of- 
fenses resulting  from  a  single  act.  Here 
a  railroad  would  be  subject  to  two  penal- 
ties for  two  different  offenses,  resulting 
from  a  single  act.  This  section  remains 
as  pr(H>osed. 

Subpart  B — Radio  Procedures 

Section  220.21.  This  section  prescribes 
filing  requirements  for  railroads  using  or 
intending  to  use  radio  communications  in 
connection  with  their  operations.  Under 
this  subpart,  each  railroad  is  required  to 
adopt  rules  which  conform  with  the 
minimimi  standards  prescribed  herein 
and  to  submit  them  to  the  Federal  Rail- 
road Administrator  at  least  30  days  be- 
fore implementation.  Each  amendment 
to  these  rules  must  be  filed  within  thirty 
days  after  it  is  Issued.  One  commenter 
suggested  that  this  section  be  revised  to 
require  the  filing  of  amendments  thirty 
days  prior  to  Implementation.  PRA  be- 
heves  that  a  thirty  day  advance  filing 
requirement  for  amendments  would  have 
an  unnecessarily  restrictive  affect  upon 
the  use  of  radio.  These  rules,  which  con- 
stitute the  initial  step  in  the  regulation 
of  a  technical  and  expanding  subject 
area,  do  not  provide  guidelines  for  all 
the  exigencies  which  may  occur  in  the 
course  of  using  radio  to  conduct  rail- 
road operations.  Occasions  may  arise 
where  the  expeditious  amendment  of  the 
radio  operating  rules  of  a  railroad  may 
be  needed  to  provide  for  unanticipated 
situations.  These  filing  requirements  will 
give  railroads  the  necessary  degree  of 
fiexibility  to  effectively  manage  in  sucli 
situations.  However,  as  stated  before,  any 
amendments  adopted  by  a  railroad  must 
be  £is  stringent  as  the  standards  pre- 
scribed in  this  part.  In  addition,  indi- 
vidual railro£ids  will  be  expected  to  ex- 
ercise prudent  judgment  in  amending 
their  radio  rules. 

Another  commenter  favored  eliminat- 
ing the  filing  requirements  since  rail- 
roads are  currenUy  required  to  file  their 
operating  rules  imder  49  CPR  Part  217. 
PRA  believes  that  these  new  procedures, 
which  are  unique  to  radio-train  opera- 
tions,   require   detailed   attention.    The 


separate  filing  of  radio  rules  will  aiable 
both  railroads  and  the  FRA  to  focus  their 
attention  on  problems  peculiar  to  these 
new  operations.  Accordingly,  FRA  has 
decided  to  retain  these  filing  require- 
ments. This  section  remains  as  proposed. 
Section  220.23.  This  section  requires 
railroads  using  radio  in  connection  with 
their  operations  to  publish  information 
concerning  the  locations  and  hours  of 
operation  of  their  stations.  One  commen- 
ter suggested  that  FRA  require  railroads 
to  publish  this  information  in  their  time- 
tables. FRA  feels  this  is  not  necessary. 
The  manner  of  publicatit>n  should  be  left 
to  the  discretion  of  the  railroads.  How- 
ever, all  employees  required  to  use  radio 
in  connection  with  train  operations  must 
be  provided  with  a  copy  of  the  publica- 
tion that  is  used. 

One  commenter  noted  that  FCC  regu- 
lations define  a  "base  station"  as  "a  land 
station  in  the  land  mobile  service  carry- 
ing on  a  service  with  land  mobile  sta- 
tions" (47  CPR  93  7).  This  commenter 
pointed  out  that  under  this  definition  it 
was  possible  for  a  base  station  to  be  no 
more  tiiaii  the  site  of  a  transmitter  and 
therefore  immanned.  This  would  also  be 
true  for  wayside  stations  The  comment- 
er also  stated  that  a  literal  Interpreta- 
tion of  the  last  sentence  of  this  section 
would  result  In  the  publication  of  a  list 
of  base  and  wayside  stations  that  were 
never  attended,  but  were  functional  be- 
cause their  "control  points"  were  attend- 
ed. It  was  suggested  that  the  term  "con- 
trol point,"  which  is  defined  in  the  FCC 
regulations  as   "an   operational  station 
which  Is  used  to  control  the  emissions  or 
operations  of  another  station  •  •  •"  be 
used  In  lieu  of  the  term  "base  and  way- 
side stations."  FRA  believes  that  the  use 
of  the  term  "control  point,"  in  these 
rules,  would  cause  confusion  because  It 
does  not  have  a  commonly  recognized 
meaning   In    the    railroad    Industry.    A 
nvunber  of  railroads  use  the  term  In  lieu 
of  station  names  to  designate  specific  lo- 
cations for  the  issuing  of  written  orders, 
whUe  others  use  it  to  designate  remote 
control  signal  installations  at  outlying 
points.  The  terms  "base"  and  "wayside" 
were  chosen  because  they  have  common- 
ly imderstood  meanings  in  the  railroad 
industry,  even  though   those  meanings 
may  not  be  in  accord  with  FCC  defini- 
tions. On  those  railroads  utilizing  radio, 
a  "base"  station  is  generally  understood 
to  be  the  main  receiving  and  transmit- 
ting terminal  where  the  train  dispatch - 
'    er's  office  is  located.  The  term  "wayside" 
station  Is  commonly  understood  as  Indi- 
cating an  intermediate  station  between 
terminals.  Thus,  a  dispatcher  in  a  base 
station  can  code  into  his  phone  circuit 
a  number  of  intermediate  wayside  radio 
installations  to  Increase  the  range  of  his 
set  to  reach  trains  that  are  out  of  the 
range  of  his  base  station,  but  which  are 
within  the  recei>tIon  range  of  a  wayside 
station.  Based  on  the  foregoing,  FRA  be- 
lieves that  the  proposed  terminology  Is 
more  suitable  for  the  railroad  Industry. 
Another  commenter  thought  that  in 
publishing  information  concerning  the 
hours  of  operation  of  base  and  wayside 
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stations,  railroads  should  only  be  re- 
quired to  indicate  when  they  are  "usually 
attended  or  in  operation"  as  opposed  to 
when  they  are  in  fact  "attended  or  in 
operation."  FRA  believes  that  the  use  of 
the  suggested  language  would  present  a 
safety  hazard  because  it  may  cause  un- 
warranted reliance  upon  a  station  being 
in  operation.  This  section  remains  as 
proposed. 

Section  220.25.  This  section  requires 
those  raUroads  using  radio  to  educate 
and  instruct  their  employees  in  the 
proper  use  of  radio.  This  section  remains 
as  proposed. 

Section  220.27.  This  section  prescribes 
procedures  to  be  employed  for  the  iden- 
tification of  those  receiving  and  trans- 
mitting communications  by  radio.  One 
commenter  felt  the  use  of  short  identifi- 
cation tags  should  be  permitted  after 
initial  transmissions.  The  language  of 
paragraph  (a)  U)  permits  the  use  of  "an 
abbreviated  name  or  initial  letters" 
when  identifying  the  railroad.  In  addi- 
tion, paragraph  (a)  (2)  permits  the  use 
of  a  "imique  designation"  when  identify- 
ing a  station.  FRA  believes  that  those 
provisions  give  sufBcient  latitude  to  per- 
mit the  shortening  of  transmissions 
without  resorting  to  the  casual  use  of 
name  tags,  which  do  not  provide  ade- 
quate identification. 

Two  commenters  felt  that  the  require- 
ments of  paragraphs  (a)  i2)  and  (a)  OS) 
were  redundant  and  time  consuming 
since  both  would  result  in  the  trans- 
mission of  information  concerning  the 
location  erf  stations.  It  was  suggested 
that  this  section  be  revised  to  require 
compliance  with  either  subparagraph, 
but  not  both.  The  location  of  a  station 
is  extremely  important  for  identification 
purposes.  Since  most  stations  are  desig- 
nated by  location,  compliance  with  para- 
graph (a)  (2)  will  usually  satisfy  the 
requirements  of  (a)(3).  Paragraph  (a) 
(3)  provides  for  those  cases  where  the 
name  of  a  station  does  not  indicate  its 
location.  FRA  believes  that  safety  will  be 
enhanced  by  requiring  compliance  with 
the  provisions  of  both  subparagraphs. 
This  section  remains  as  proposed. 

Section  220.29.  This  section  prescribes 
minimum  requirements  for  maintaining 
clarity  and  understanding  when  pro- 
nouncing letters  and  numbers  during  ra- 
dio transmissions.  Several  commenters 
raised  questions  concerning  the  use  of 
.the  phonetic  alphabet  in  Appendix  A. 
Paragraph  (a)  requires  the  use  of  a 
phonetic  alphabet  when  pronouncing  let- 
ters or  numbers  during  radio  transmis- 
sions. The  phonetic  alphabet  In  Appen- 
dix A  is  only  recommended;  therefore, 
any  railroad  presently  using  a  different 
phonetic  alphabet  may  continue  to  do 
so. 

One  commenter  suggested  that  para- 
graph (a)  be  revised  to  begin  with  the 
phrase  "If  necessary  for  clarity",  to  elim- 
inate the  need  for  using  the  phonetic  al- 
phabet for  terms  such  as  "a.m."  (ante 
meridiem)  or  "p.m."  (post  meridiem). 
FRA  concurs  with  this  suggestion  and 
the  language  of  this  section  has  been 
revised  accordingly. 
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Section  220.57?^liis  section  prescribes 
procedures  for  initiating  radio  transmis- 
sions. It  is  designed  to  ensure  that  a  uni- 
form and  proper  identification  format  is 
used.  Since  no  comments  were  received 
regarding  this  section,  it  remains  sis 
proposed. 

Section  220.33.  This  section  prescribes 
the  procedures  for  receiving  transmis- 
sions. It  provides  a  uniform  format  to 
ensure  proper  identification  and  repeti- 
tion of  messages.  Several  commenters 
felt  that  adherence  to  the  requirements 
of  this  section  would  require  the  repeti- 
tion of  messages  not  involving  railroad 
operations,  such  as  transmissions  be- 
tween security  forces,  and  lead  to  the 
overcrowding  of  channels.  This  section 
requires  the  repetition  of  all  transmis- 
sions involving  railroad  operations  to 
ensure  safety.  Tlie  exceptions  contained 
in  paragraph  <c)  are  designed  to  elimi- 
nate the  repetition  of  nonessential  mes- 
sages to  avoid  overcrowding  channels. 
Thus,  transmissions  Involving  security 
forces  and  other  personnel  not  involved 
in  railroad  operatlor«  are  not  subject 
to  the  rule.  This  section  remains  as 
proposed. 

Section  220.35.  This  section  prescribes 
procedures  for  terminating  transmis- 
sions. The  only  comment  received  re- 
garding this  section  suggested  changes 
in  the  language  of  paragraphs  'a>  and 
(b),  so  that  they  would  conform  with 
more  general  provisions  in  the  FCC  regu- 
lations. This  section  Is  designed  to  en- 
sure reception  of  the  entire  contents  of 
messages  before  the  termination  of 
transmissions.  FRA  believes  that  these 
paragraphs,  as  proposed,  more  precisely 
convey  that  intent.  This  section  remains 
as  proposed. 

Section  220.37.  This  section  requires 
railroads  to  test  the  functional  quality 
of  equipment  used  for  radio  tran.'onis- 
sions  or  receptions  in  connection  with 
railroad  operations.  One  commenter  re- 
quested a  clarification  of  the  term  "found 
not  to  be  functioning  properly",  located 
in  paragraph  fb).  A  radio  Is  not  fimc- 
tioning  properly  when  it  is  not  capable  of 
either  receiving  or  transmitting  commu- 
nications clearly  because  of  a  mechan- 
ical malfunction  or  the  deterioration  of 
its  power  source.  When  a  radio  is  u.^ed 
at  a  location  which  is  within  its  normal 
operating  range  and  the  quality  of  its 
receptions  and  transmissions  is  so  im- 
P€dred  as  to  render  them  unreliable    or 
the  radio  is  totally  incapable  of  either 
receiving  or  transmitting,  then  that  rad'o 
is  not  functiorung  properly  and  must  l"e 
removed    from    service    until    rena'red. 
There  may  be  Instances  where  Interfer- 
ence or  fluctuation  are  encountered  when 
a  r«wiio  which  is  functioning  properly  is 
beine  used  near  or  beyond  the  npri.'^horv 
of  its  normal  operating  range.  In  such 
instances  the  radio  being  used  is  not  re- 
quired to  be  removed  from  senMce.  How- 
ever,   it   should   be   noted    that    under 
5  220.45  of  this  part,  any  communica- 
tions which  are  not  fully  understood  or 
completed  may  not  be  acted  upon  and 
must  be  treated  as  if  not  sent. 
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One  commenter  felt  that  it  would  be 
impractical  for  the  crews  of  multiple  unit 
electric  trains  to  comply  with  the  pro- 
visions of  paragraph  (c),  which  requires 
that  all  crew  members  be  notified  when 
a  radio  is  removed  from  service.  In  order 
to  effectuate  the  purposes  of  this  rule. 
the  crews  of  all  trains  within  the  scope 
of  these  regulations  must  comply  with 
the  provisions  of  paragraph  'c'>. 

Section  220.39.  Tliis  section  requires 
that  radio  equipment  be  maintained  so 
that  it  will  be  reudy  to  receive  trans- 
missions whenever  the  engine  or  caboose 
is  manned.  This  .section  remains  as  pro- 
posed. 

Section  220.41.  This  section  prescribes 
the  procedures  to  be  followed  in  report- 
ing the  failure  of  an  engine  or  caboose 
radio  that  occurs  while  en  route.  Two 
commpnt<?rs  suprrpstrd  tbit  this  .^ctinn 
be  revised  to  require  the  filling  of  a  writ- 
ten report.  This  report,  which  would  be 
submitted  at  the  final  terminal,  would 
contain  Information  identifying  the  point 
at  which  the  failure  was  discovered.  PR  A 
believes  that  the  regulation,  as  proposed, 
which  requires  that  a  radio  failure  be  re- 
ported as  soon  as  practicable,  assures 
that  radio  failiu^es  will  receive  prompt 
attention.  Individual  railroads  may  adopt 
rules  to  require  their  employees  to  also 
file  written  reports,  provided  such  rules 
are  consistent  with  this  part.  This  sec- 
tion remains  as  proposed. 

Section  220.43.  This  section  prohibits 
the  use  of  radio  communications  in  a 
manner  inconsistent  with  the  require- 
ments of  49  CPR  Part  220.  the  operating 
rules  of  individual  railroads,  and  with 
PCC  regulations.  The  proposed  rule  did 
not  contain  the  reference  to  FCC  regula- 
tions. Several  commenters  suggested  that 
PRA  also  refer  to  the  PCC  regulations 
to  avoid  implying  that  this  part  pre- 
empted those  regulations.  These  rules  are 
not  Intended  to  preempt  PCC  regulations 
and  to  avoid  that  inference  PRA  has 
added  language  to  that  effect. 

Language  has  also  been  added  to  this 
section  to  prohibit  the  use  of  citizen  band 
radios  In  connection  with  railroad  opera- 
tions. The  virtually  unlimited  public  ac- 
cess to  these  radios  has  made  their  usage 
widespread.  This  usage  presents  serious 
problems  because  many  users  consist- 
ently fall  to  observe  PCC  Identification 
procedures.  In  drafting  these  rules.  FRA 
was  careful  to  prescribe  stringent  Identi- 
fication procedures  to  ensure  that  em- 
ployees using  radio  in  connection  with 
railroad  operations  properly  identified 
themselves.  PRA  believes  that  the  pur- 
poses of  this  part  would  be  undermined 
If  railroads  were  permitted  to  use  citi- 
sen  band  radios,  in  that  railroad  em- 
ployees, who  must  rely  upon  radio  com- 
munications, would  be  subjected  to  seri- 
ous safety  hazards  by  unidentified  and 
uncontrolled  transmissions  from  public 
users. 

Section  220.45.  This  section  prohibits 
railroad  employees  from  acting  in  re- 
sponse to  radio  communications  unless 
those  communications  are  understood  or 
completed  in  accordance  with  the  re- 
quirements of  this  part  and  the  rail- 


RULES  AND   REGULATIONS 


road's  operating  rules.  Since  no  com- 
ments were  received  regarding  this  se«- 
tion,  it  remains  as  prc^xised. 

Section  220.47.  This  section  prescribes 
procedures  governing  emergency  radio 
transmissions  involving  railroad  opera- 
tions. Two  commenters  suggested  that 
the  international  distress  call  "May  Day" 
be  substituted  for  the  word  'emergency". 
FRA  believes  that  the  present  language 
not  only  adequately  conveys  the  Intent 
of  this  section,  but  also  is  commonly 
used  throughout  the  railroad  industry. 
Tlii.s  section  remains  as  proposed. 

Section  220.49.  This  section  prescribes 
guidelines  for  certain  train  movements 
made  in  response  to  radio  communica- 
tions. One  commenter  was  uncertain 
whether  this  section  was  also  applicable 
to  operations  on  mainlines.  It  was  noted 
iJiat  the  title  of  this  section,  as  proposed 
("Yard  movements,  switching,  back- 
ing"), implied  that  it  was  applicable 
cjily  to  switching  and  backing  in  yartfc. 
This  confusion  was  compounded  by  the 
fact  that  the  text  of  this  section  referred 
to  switching,  backing  or  pushing,  and 
did  not  mention  either  yard  movements 
or  mainline  operations.  FRA  intends  tliis 
section  to  apply  to  switching,  backing  or 
pushing  at  all  locations.  To  clarify  this 
intent,  the  title  of  this  section  has  been 
nevised  to  read  as  follows:  "Switching, 
locking  or  pushing".  The  text  of  this 
section  remains  as  proposed.  With  this 
revision  the  title  and  the  text  of  the 
section  are  in  accord  and  the  inference 
that  the  application  of  this  section  is 
limited  to  yard  movements  is  eliminated. 

One  commenter  felt  that  the  word 
"and"  should  be  substituted  for  "or"  In 
the  first  sentence,  to  require  both  com- 
plete instructions  and  continuous  radio 
contact.  Continuous  radio  contact  is 
necessary  to  maintain  control  of  a 
switching,  backing  or  pushing  movement 
when  instructions  are  incomplete.  FRA 
believes  that  when  complete  instructions 
have  been  given  for  an  entire  npvement, 
continuous  radio  contact  is  not  neces- 
sary. 

One  commenter  suggests  that  this  sec- 
tion also  require  that  radio  equipped 
engines  and  cabooses  be  provided  with 
portable  radios,  as  auxihary  devices,  to 
prevent  a  total  loss  of  communication 
at  a  critical  moment.  Requiring  railroads 
to  equip  each  engine  and  caboose  with 
a  portable  radio  for  emergency  situations 
is  unnecessary  since  the  rule  already 
lequires  the  immediate  cessation  of 
movements  when  instructions  are  not 
imderstood  or  continuous  radio  contact 
is  lost.  FRA  believes  that  the  rule,  as 
proposed,  provides  suflaclent  safeguards 
to  assure  safety  when  radio  contact  is 
lost. 

Section  220.51.  Paragraph  (a)  of  this 
section  restricts  the  use  of  radio  in  trans- 
mitting information  concerning  the  posi- 
tion or  aspect  displayed  by  a  fixed  signal. 
This  language  is  designed  to  prohibit  tbe 
use  of  radio  to  transmit  information  In 
advance  concerning  the  aspect  of  a  sig- 
nal, when  the  train  receiving  this  In- 
formation has  not  arrived  at  that  signal. 
The  practice  of  predicting  the  aspect  of 
a  signal  may  cause  unwarranted  reliance 


and  presents  a  substantial  safety  hazard. 
This  paragraph  proscribes  such  a 
practice. 

Paragraph  (b)  allows  the  use  of  radio 
to  convey  instructions  which  would  have 
the  effect  of  overriding  the  Indication 
of  a  fixed  signal  In  automatic  block  ter- 
ritory, If  permitted  by  the  railroad's  op- 
erating rules.  Commenters  were  con- 
cerned whether  imder  r>ara«raph  <b' 
railroads  were  permitted  to  use  radio  to 
authorize  trains  to  move  under  less  re- 
strictive conditions  than  a  signal  indi- 
cates. They  also  inquired  as  to  whether 
radio  may  be  used  to  require  trains  to 
move  under  more  restrictive  conditions. 
In  promulgating  this  rule,  FRA  was  con- 
cerned with  preventing  the  casual  use  of 
radio  to  override  signal  Indications  in 
automatic  block  signal  territory.  The 
provisions  of  paragraph  (b)  permit  the 
use  of  radio  to  authorize  trains  to  either 
proceed  from  an  automatic  block  signal 
displaying  a  "stop"  indication,  or  to  stop 
at  a  signal  displaying  a  "proceed"  indi- 
cation, if  such  action  is  taken  in  accord- 
ance with  the  procedures  contained  in 
the  operating  rules  of  the  railroad.  Radio 
merely  serves  as  an  alternate  metliod 
of  communication. 

Subpart  C — Train  Orders 

Section  220.61.  This  section  prescribes 
piocedures  governing?  the  use  of  radio 
to  transmit  train  orders  when  authorized 
by  the  operating  rules  of  the  railroad. 
Several  commenters  felt  that  it  was  dan- 
gerous for  crew  members  to  attempt  to 
receive  train  orders  In  moving  engines. 
One  of  these  commenters  expressed  ap- 
prehension regarding  the  clarity  of  re- 
ception In  a  moving  engine  because  of 
the  high  noise  levels.  Another  commenter 
was  concerned  with  the  diflBculty  of  legi- 
bly copj^g  train  orders  while  in  a  mo\'- 
Ing  engine.  The  language  of  paragraph 
(b)  (2)  requires  the  stopping  of  trains 
to  receive  train  orders  when  it  is  deemed 
necessary  by  a  conductor,  engineer,  or 
train  dispatcher.  In  addition,  the  rule 
is  structured  around  a  system  of  "checks 
and  balances",  which  requires  that  train 
orders  be  copied  by  the  receiving  crew 
member  and  repeated  to  the  dispatcher 
for  verification.  FRA  believes  that  ad- 
herence to  these  procedures  will  provide 
adequate  protection  against  the  possi- 
bility of  misunderstanding  train  orders. 

Paragraph  (b)  (3)  of  this  section  has 
been  amended  to  require  that  all  train 
orders  be  reduced  to  writing.  FRA  be- 
lieves that  all  instructions  which  fall 
under  the  definition  of  train  order,  as 
used  in  this  part,  should  be  reduced  to 
writing  so  that  there  will  be  a  wTitte:i 
record  substantiating  the  content  of  a 
transmission,  which  can  be  referred  to 
by  crew  members  Implementing  those 
instructions.  This  revision  is  intended  to 
eliminate  the  dangers  Inherent  In  re- 
quiring a  crew  mwnber  to  rely  on  his 
recollection  of  the  content  of  a  train 
order. 

As  a  result  of  comments  received,  two 
changes  have  been  made  in  the  wording 
of  paragraph  (b)  (4) .  The  first  change  Is 
the  elimination  of  the  requirement  that 
train  orders  be  repeated  in  accordance 
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With  the  railroad's  operating  rules,  and 
the  substltuticm  of  the  requirement  that 
train  orders  be  immediately  repeated  In 
their  entirety.  This  change  is  intended 
to  prevent  the  use  of  abbreviated  re- 
sponses, such  as  the  "X  response",  when 
an  employee  is  called  upon  to  repeat  the 
contents  of  a  train  order. 

The  second  change  is  the  addition  of 
the  requirement  that  after  the  dis- 
patcher has  stated  "complete",  the  em- 
ployee copying  the  train  order  must  then 
acknowledge  by  repeating  "complete". 
FRA  believes  that  the  addition  of  this 
procedure  will  enhance  safety  bv  pro- 
viding a  uniform  and  more  complete  for- 
mat for  the  termination  of  transmissions 
involving  train  orders. 

One  minor  change  has  been  made  in 
the  language  of  paragraph  (b)(6>.  The 
term  "or  which"  has  been  substituted  for 
"and"  in  the  first  sentence  to  prohibit 
employees  from  acting  upon  train  orders 
which  have  not  been  completed  "or 
which"  do  not  comply  with  the  require- 
ments ol  the  railroad's  operating  rules. 
Failure  to  comply  with  either  of  these 
requirements  may  present  a  safety  haz- 
ard and  this  change  is  intended  to  pre- 
vent the  use  of  train  orders  which  are 
not  both  complete  and  in  compliance 
with  the  railroad's  operating  rules. 

One  commenter  suggested  that  this 
entire  section  be  eliminated  because  It 
repeats  what  is  already  contadned  in  the 
operating  book  of  rules  of  most  carriers. 
FRA  is  cognizant  of  the  fact  that  this 
section  reiterates  many  procedures  al- 
ready  utilized  by  many  carriers.  How- 
ever, to  establish  uniform  and  standard 
procedures  throughout  the  entire  rail- 
road industry,  PRA  has  decided  to  retain 
the  provisions  of  this  section. 

In  consideration  of  the  foregoing, 
Chapter  n  of  Title  49  of  the  Code  of 
Federal  Regulations  is  smiended  by  add- 
ing a  new  Part  220.  Radio  Standards  and 
Procedures,  to  read  as  set  forth  below. 
These  rules  become  effective  August  1. 
1977. 

Issued  in  Washington,  D.C.,  on  Janu- 
ary 19.  1977. 

Bruce  M.  Flohr, 
Deputy  Administrator. 
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220.45    Communication  must  be  complete. 
220.47     Emergencies. 

220.49    Yard  movements,  switching,  backing. 
220  51     Signal  indications.     . 

Subpart  C — Train  Orders 
220  61     Transmission  of  train  orders  by  radio. 

ArTHORTTT:  Sec.  202  and  209.  84  Stat.  971. 
975  (45  VJB.C.  431,  438).  and  {  1.49(n)  of  the 
regulations  of  the  Office  of  the  Secretary  of 
Transportation.  49  CFB  1.49(n). 

Subpart  A — General 
§  220.1     Scope. 

This  part  prescribes  minimum  require- 
ments governing  the  use  of  radio  com- 
munications in  connection  with  railroad 
operations.  The  term  "radio  communica- 
tions" refers  to  the  transmission  and 
reception  of  voice  communicatiois  by 
racfio.  So  long  as  these  minimum  re- 
quii-ements  are  met,  railroads  may  adopt 
additionaJ  or  more  stringent  require- 
ments. 

§  220.3     .Application. 

(a>  Except  as  provided  in  paragraph 
(b>  of  this  section,  this  part  applies  to 
railroads  that  operate  trains  or  other 
rolling  equipment  on  standard  gage  track 
which  is  part  of  the  general  railroad  sys- 
tem of  transportation. 

(b)  This  part  does  not  apply  to: 

<1)  A  railroad  that  operates  only  on 
track  inside  an  installation  which  is  not 
part  of  the  general  railroad  system  of 
transportation;  or 

(2)  A  rapid  transit  railroad  that  oper- 
ates only  on  track  used  exclusively  for 
rapid  transit,  commuter,  or  other  short- 
haul  passenger  service  in  a  metropolitan 
or  suburban  area. 

§  220.5     Definitions. 

As  used  in  this  part,  the  term : 

(a)  "Employee"  means  any  person  who 
is  authorized  by  a  railroad  to  use  its  ra- 
dio facilities  in  connection  with  railroad 
operations. 

(b)  "Railroad  operation"  means  any 
movement  of  a  train,  engine,  on-track 
equipment,  or  track  motor  car,  single  or 
in  combination  with  other  equipment, 
on  the  track  of  a  railroad. 

(c)  "Train  Order"  means  any  manda- 
tory directive  Issued  as  authority  for  the 
conduct  of  a  railroad  operation  which  is 
transmitted  by  radio. 

§  220.7     Penalty. 

Each  raih-oad  to  which  this  part  ap- 
plies that  violates  any  requirement  pre- 
scribed in  this  part  Is  liable  to  a  civil 
penalty  of  at  least  $250  but  no  more  than 
$2500. 

Subpart  B — Radio  Procedures 

§220.21      Railroad  operating  rules;  radio 
conununications. 

(a)  After  August  1,  1977.  the  operat- 
ing rules  of  each  railroad  with  respect 
to  radio  communications  shall  conform 
with  the  requirements  of  this  port. 

(b)  Before  November  1,  1977  or  30 
days  before  It  commences  to  use  radio 
communications  in  connection  with  rail- 
road operations,  whichever  Is  later,  each 
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raUroad  shaU  file  with  the  Federal  RaU- 
road  Administrator.  Washington,  D.C. 
20590,  one  copy  of  Its  operating  rules 
wtth  respect  to  radio  communicatiODS. 
Each  amendment  to  these  rules  shall  be 
filed  with  the  Federal  Railroad  Admin. 
Istrator  within  30  days  after  it  is  issued. 

§  220.23     Publication  of  mdio  infonn«< 

tiOH. 

Each  raiht>ad  shall  designate  its  ter- 
ritory where  radio  base  stations  are  In- 
stalled, where  wayside  stations  may  be 
contacted,  and  designate  appropriate 
radio  channels  by  publishing  them  in  a 
timetable  or  special  instruction.  The  pub- 
hcation  shall  Indicate  the  periods  during 
which  base  and  wayside  radio  stations 
are  attended  or  in  operation. 


§  220.25     Instruction  of  employe 

Each  employee  who  is  authorized  to 
use  a  radio  in  connection  with  a  railroad 
(^;>eration.  shall  be: 

(a)  Provided  with  a  copy  of  the  rail- 
road's operating  rules  governing  the  use 
of  radio  communication  in  a  railroad 
operation. 

(b)  Instructed  in  the  proper  use  of 
radio  communication  as  part  of  the  pro- 
gram of  Instruction  prescribed  in  8  217.11 
of  this  chapter. 

§  220.27     Identification. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  klenUflcaUon  of 
eack  wayside,  base  or  yard  station  shall 
Include  at  least  the  following  minimum 
elonents.  stated  in  the  order  listed: 

(1)  Name  of  railroad.  An  abbreviated 
name  or  initial  letters  of  the  railroad 
may  be  used  where  the  name  or  initials 
are  In  general  usage  and  are  understood 
in  the  railroad  Industry ; 

(2)  Name  of  office  or  other  unique 
designation  of  the  station:  and 

(3)  Location  of  the  station. 

(b)  Except  as  provided  In  paragraph 
<c)  of  this  section,  the  identiflcaUon  of 
each  mobile  station  shall  consist  of  the 
following  elements,  stated  In  the  order 
listed: 

<1)  Name  of  the  railroad.  An  abbrevi- 
ated name  or  initial  letters  (rf  the  rail- 
road may  be  used  where  the  name  or 
initial  letters  are  in  general  usage  and 
are  understood  in  the  railroad  industry; 

(2)  Train  name  (number) ,  If  one  has 
been  assigned,  or  other  84>pnvriate  unit 
deslgnatlMi ;  and 

(3)  The  word  "engine",  "caboose", 
"motorcar",  "pakset"  or  other  word 
which  hadicates  to  the  listener  the  pre- 
cise mobile  transmitting  station,  unless 
identical  to  the  requirement  of  para- 
graph (b)  (2)  of  this  section. 

(c)  If  positive  Identification  is 
achieved  In  connection  with  switching, 
classification,  and  similar  (H)eraUons 
wholly  within  a  yard,  fixed  and  mobile 
units  may  use  short  identification  after 
the  initial  transmission  and  acknowl- 
edgement consistent  with  appUcaUe  Fed- 
eral Communication  Commission  regu- 
lations governing  "Station  Identlflc»> 
Uon". 
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§  220.29     Stalemeni  of  leiiers  and  num- 
bers. 

<a)  If  necessary  for  clarity,  a  phonetic 
alphabet  shall  be  used  to  pronounce  any 
letter  used  as  an  Initial,  except  initial 
letters  of  railroads.  See  Appendix  "A",  of 
this  part  for  the  recommended  phonetic 
alphabet. 

<b)  A  word  which  needs  to  be  spelled 
for  precision  or  clarity  shall  first  be  pro- 
nounced, and  the  word  shall  then  be 
speUed.  If  necessary,  the  word  shall  be 
spelled  again,  using  a  phonetic  alphabet. 

(c»  Numbers  shall  be  spoken  by  digit, 
except  that  exact  multiples  of  hundreds 
and  thousands  may  be  stated  as  such. 
A  decimal  point  shall  be  indicated  by  the 
word  ""decimal".  (See  Appendix  B  to  this 
part,  for  a  recommended  guide  to  the 
pronunciation  of  numbers.) 

§  220.31      Initialing:  a  transmission. 

Before  transmitting  by  radio,  an  em- 
ployee shall : 

<a)  Listen  to  insure  that  the  chaiuiel 
on  which  he  intends  to  transmit  Is  not 
already  in  use: 

(b>  Identify  his  station  in  accordance 
with  the  requirements  of  §  220.27;  and 

<c)  Verify  that  he  has  made  radio 
contact  with  tke  peison  or  station  with 
whom  he  intends  to  communicate  by 
listening  for  an  acknowledgement.  If  the 
station  acknowledging  his  transmission 
fails  to  identify  Itself  properly,  the  em- 
ployee shall  require  a  proper  identifica- 
tion before  proceeding  with  the  trans- 
mission. 

§  220.33      Receiving  a  transmi.sgion. 

<a)  Upon  receiving  a  radio  call  from 
another  station,  an  employee  shall 
promptly  acknowledge  the  call,  identify- 
ing his  station  in  accordance  with  the 
requirements  of  S  220.27  and  stand  by  to 
receive.  An  employee  need  not  attend 
the  radio,  however,  if  this  would  inter- 
fere with  other  immediate  duties  relat- 
ing to  the  safety  of  railroad  operations. 

(b)  An  employee  shall  acknowledge 
receipt  of  all  transmissions  directed  to 
him  or  his  station. 

<c)  An  employee  who  receives  a  trans- 
■liBsion  shall  repeat  It  to  the  transmit- 
ting party  unless  the  conununication: 

(1)  Relates  to  yard  switching  opera - 
ticHis; 

<2)  Is  a  recorded  message  from  an 
automatic  alarm  device;  or 

(3)  Is  general  in  nature  and  does  not 
contain  any  information,  instruction  or 
advice  which  could  affect  the  safety  of  a 
raOroad  operation. 

§  220.35     Ending  a  transmission. 

•  a)  At  the  close  of  each  transmission 
to  which  a  response  is  expected,  the 
transmitting  employee  shall  say  "over" 
to  Indicate  to  the  receiving  employee 
that  the  transmission  is  ended. 

«b)  At  the  close  of  each  transmission 
to  which  no  response  is  expected,  the 
transmitting  employee  shall  state  his 
Identlflcation  followed  by  the  word  "out" 
to  indicate  to  the  receiving  employee 
that  the  exchange  of  transmissions  Is 
ocmplete. 
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§  220.37     Yoke  test. 

(a^  Each  radio  which  is  used  in  con* 
nection  with  a  railroad- operation  outside 
yard  limits  shall  be  tested  at  the  point 
where  the  train  Is  originally  made  upt, 
At  least  once  during  each  tour  of  duty, 
the  engineer  and  conductor  shall  be  re* 
sponsible  for  the  testing  of  the  radio  to 
verify  that  the  radio  is  operating  prop* 
eriy  on  the  engine  and  caboose.  The  testi 
shall  consist  of  an  exchange  of  voice 
transmissions  with  another  station.  The 
other  station  shall  advise  the  station 
conducting  the  test  of  the  quality  and 
readability  of  its  transmission. 

(b)  Any  radio  found  not  to  be  func- 
tioning properly  shall  be  removed  from 
service  until  it  has  been  repaired. 

(c  When  a  radio  is  removed  from 
service,  each  crew  member  of  the  train 
and  the  train  dispatcher  or  other  em- 
ployee designated  by  the  railroad  shaJI 
be  so  notified. 

§  220.39     Continuous  monitoring. 

Engine  and  caboose  radios  must  be 
turned  on  to  the  appropriate  channel  as 
designated  in  S  220.23  with  the  volimie 
adjusted  to  receive  communications 
while  the  engine  or  caboose  is  manned. 

§  220.41      IVotification  on  failure  of  train 
radio. 

The  failure  of  an  engine  or  cabbose 
radio  en  route  shall  be  reported  as  soon 
as  practicable  to  the  train  dispatcher  or 
other  employee  designated  by  the  rail- 
rocul  by  any  alternate  means  of  com- 
munication available. 


§  220.43 
rules. 


Communication  consistent  with 


Radio  communication  may  not  be  used 
in  connection  with  a  railroad  operatioii 
in  a  manner  which  conflicts  with  the  re- 
quirements of  this  Part  220,  Federal 
Communication  Commission  regulations 
or  the  railroad's  operating  rules.  The  use 
of  citizen  band  radios  for  railroad  op- 
erating purposes  is  prohibited. 

§  220.45     Communication  must  be  com* 
plete. 

Any  radio  commiuiication  which  is  not 
fully  understood  or  completed  in  accord- 
ance with  the  requirements  of  Part  220 
and  the  operating  rules  of  the  railroad, 
shall  not  be  acted  upon  and  shall  be 
treated  as  though  not  sent. 


§  220.47     Emergencies. 

la)  An  emergency  transmission  shall 
be  preceded  by  the  word  "emergency", 
repeated  three  times.  An  emergency 
transmission  shall  have  priority  over  all 
other  transmissions  and  the  frequency  or 
channel  shall  be  kept  clear  of  non-emer- 
gency traffic  for  the  duration  of  the 
emergency  transmission. 

'b)  Emergency  transmissions  shall  be 
used  to  report  derailments,  collisions, 
storms,  wash-outs,  fires,  obstructions  to 
tracks,  and  other  hazardous  conditions 
which  could  result  In  death  or  Injury, 
damage  to  property  or  serious  disruption 
of  railroad  operations.  Emergency  trans- 
missions shall  describe  as  completely  as 


possible  the  nature,  degree  and  location 
of  the  hazard. 

§  220.49     Switching,  backing  or  pushing. 

When  radio  communication  is  used 
in  lieu  of  hand  signals  in  connection 
with  the  switching,  backing  or  pushing 
of  a  train,  engine,  or  car,  the  employee 
directing  the  movement  shall  g^ve  com- 
plete instructions  or  ke^  in  continuous 
radio  contact  with  the  employees  receiv- 
ing the  instructions.  When  backing  or 
pushing  a  train,  engine  or  cars,  the  dis- 
tance of  the  movement  must  be  specified, 
and  the  movement  must  stop  in  one-half 
the  remaining  distance  unless  additional 
instructions  are  received.  If  the  instruc- 
tions are  not  understood  or  continuous 
radio  contact  is  not  maintained,  the 
movement  shall  be  stopped  immediately 
and  may  not  be  resumed  until  the  mis- 
understanding has  been  resolved,  radio 
contact  has  been  restored,  or  commiini- 
cation  has  been  achieved  by  hand  signals 
or  other  procedures  in  accordance  with 
the  operating  rules  of  the  railroad. 

§  220.51      Signal  indications. 

(a)  No  information  may  be  given  by 
radio  to  a  train  or  engine  erew  about 
the  p>osition  or  aspect  displayed  by  a 
fixed  signal.  However,  radio  may  be  used 
by  a  train  crew  member  to  •ommunicate 
information  about  the  position  or  aspect 
displayed  by  a  fixed  signal  to  other  mem- 
bers of  the  same  crew. 

(b)  Except  as  provided  in  the  rail- 
road's operating  rules,  radio  communi- 
cation may  not  be  used  to  convey  instruc- 
tions which  would  have  the  effect  of 
overriding  the  indication  of  a  fixed  sig- 
nal in  automatic  block  territory. 

Subpart  C — ^Train  Orders 

§  220.61      Transmission  of  train  orders  by 
radio. 

(a)  Train  orders  may  be  transmitted 
by  radio  only  when  authorized  by  rail- 
road's operating  rules  and  must  be  trans- 
mitted in  accordance  with  the  railroad's 
operating  rules  and  the  requirements  of 
this  Part  220. 

(b)  The  procedures  for  transmission  of 
train  orders  by  radio  are  as  follows : 

(1)  The  dispatcher  or  operator  shall 
call  the  addressees  of  the  train  order  and 
state  his  intention  to  transmit  the  train 
order. 

(2)  Before  the  train  order  is  transmit- 
ted, the  employee  to  receive  and  copy  the 
train  order  shall  state  his  name,  iden- 
tification or  call  sign,  location,  and  that 
he  is  prepared  to  receive  a  train  order. 
Train  orders  may  not  be  received  and 
copied  by  an  employee  operating  the  con- 
trols on  an  engine  of  a  moving  train. 
Train  orders  may  not  be  transmitted  to 
the  crew  of  a  moving  train  when,  in  the 
judgment  of  either  the  conductor,  the 
engineer,  or  the  train  dispatcher,  the 
train  order  cannot  be  received  and  copied 
without  impairing  the  safe  operation  of 
their  train. 

(3)  Train  orders  shall  be  copied  in 
writing  by  the  receiving  employee  in  the 
format  prescribed  in  the  railroad's  op- 
erating rules. 


ROftAL  REOISTiR,  VOL.  42,  MO.   !•— THUtSOAY,  JANUAlY  27,  1977 


RULES  AND  REGULATIONS 


5071 


(4)  After  the  train  order  has  been  re- 
ceived and  copied,  it  shall  be  immedi- 
ately repeated  in  its  entirety.  After 
verifying  the  accuracy  of  the  repeated 
train  order,  the  dispatcher  shall  then 
state  "complete"'  and  the  initials  of  the 
employee  designated  by  the  railroad. 
Employees  copying  train  orders  must 
then  acknowledge  by  repeating  "com- 
plete" and  the  time. 

(5)  Before  a  train  order  is  acted  upon, 
both  the  conductor  and  engineer  must 
have  a  written  copy  of  the  train  order 
and  make  certsdn  that  the  train  order 
is  read  and  understood  by  other  members 
of  the  crew. 

(6)  A  train  order  which  has  not  been 
completed  or  wWch  does  not  comply 
with  the  requirements  of  the  railroad's 
operating  rules,  may  not  be  acted  upon 
and  must  be  treated  as  though  not  sent. 
Information  contained  in  a  train  order 
may  not  be  acted  upon  by  persons  other 
than  those  to  whom  the  train  order  is 
addressed. 

Appendix  A — ^Rzcommended  Phokktic 
Alphabet 

A  ALPA  N     NOVEMBER 

B  BRAVO  O     OeCAR 

C  CHARLIE  P     PAPA 

D  DELTA  Q     QUEBEC 

E  ECHO  R     ROMEO 

F  FOXTROT  S     SIERRA 

G  GOLF  T     TANGO 

H  HOTEL  U     UNIFORM 

I  INDIA  V     VICTOR 

J  JULIET  W     WHISKEY 

K  KILO  X     XRAY 

L  LIMA  Y     YANKEE 

M  MIKE  Z     ZULU 

The  letter  "ZULU"  should  he  written  as 
'•Z'"  to  distinguish  It  from  the  numeral  "2." 

Appendix  B — Recommendeo  Pronttnciation 
of  nuueraia 

To  distinguish  numbers  from  similar 
sounding  words,  the  word  "flgrures"  should  be 
used  preceding  such  numbers.  Numbers 
should  be  pronounced  as  follows: 

Number:  Spoken 

«► ZERO 

1 WUN 

2 TOO 

3— —  THUH-REE 

4 FO-WER 

6--- FI-YIV 

6 — SIX 

7 SEVEN 

8 ATE 

9 NINER 

(The  figure  ZERO  should  be  written  as  •'•" 
to  distinguish  it  from  the  letter  "O".  The 
figure  ONE  should  be  underlined  to  distin- 
guish it  from  the  letter  "I".  When  railroad 
rules  require  that  numbers  be  spelled,  these 
principles  do  not  apply.) 

The  following  examples  Illustrate  the  rec- 
ommended pronunciation  of  numerals: 

Number:  Spoken 

44 FO-WER  FO-WER 

5«»0 FI-YIV  HUNDRED 

1«»<»» WUN  THOUSAND 

16«««. WUN  SIX  THOUSAND 

14899 WUN  FO-WER  ATE   NINER 

NINER  

2».3 TOO  ZERO  DECIMAL  THUH- 

REE 

|FR  Doc.77-2584  FUed  1-26-77:8:45  am] 


CHAPTER  V — NATIONAL  HIGHWAY  TRAF- 
FIC SAFETY  ADMINISTRATION,  DE- 
PARTMENT OF  TRANSPORTATION 


lOST  Docket  No.  44;  Notice  77-31 

PART  571 — FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 

Occupant  Crash  Protection 

This  notice  amends  Standard  No.  208, 
Occupant  Crash  Protection,  to  extend 
indefinitely  the  current  occupant  crash 
protection  requirements  for  passenger 
cars. 

In  a  notice  published  June  14,  1976 
( 41  FR  24070 ) ,  I  proposed  five  alternative 
courses  of  action  for  future  occupant 
crash  protectiMi  requirements  under 
Standard  No.  208  (49  CPR  671.208). 
Based  on  an  analysis  oi  comments  re- 
ceived, a  decision  was  reached  to  call 
upon  the  aut<xnobile  manufacturers  to 
join  the  Federal  government  In  conduct- 
ing a  large-scale  demonstration  program 
to  exhibit  the  effectiveness  of  passive  re- 
straint systems.  The  reasoning  that 
underlies  that  decision  is  contained  in  a 
December  6,  1976,  document  ("The  Sec- 
retary's Decision  Concerning  Motor  Ve- 
hicle Occupstfit  Crash  Protection")  that 
is  hereby  incorporated  by  reference  in 
this  notice.  The  effect  of  that  decision  on 
Standard  No.  208  is  to  require  the  con- 
tinuation of  the  current  requirements 
for  passenger  cars,  as  proposed  in  the 
first  of  the  five  alternative  courses  of 
action. 

The  first  alternative  was  written  as  a 
three-year  extension  (to  Augvist  31, 
1979 ) ,  although  the  preamble  discussion 
made  clear  that  the  length  of  the  exten- 
tion  was  open  to  discussion.  It  is  now 
apparent  that  a  continuation  of  the  ex- 
isting requirements  is  best  effectuated 
by  a  deletion  of  any  termination  date. 
This  action  accords  with  the  intent  of 
the  first  alternative  to  maintain  current 
occupant  crash  protection  requirements 
for  the  indefinite  future.  Because  this 
action  represents  a  continuation  of  exist- 
ing manufacturing  prauitlces,  it  is  the 
Department's  finding  that  no  new  sig- 
nificant econcwnic  or  environmental  im- 
pacts result  from  this  amendment. 

I  have  directed  the  National  Highway 
Traffic  Safety  Administration  (NHTSA  > 
to  propose  comparable  changes  In  the 
requirements  tor  multipurpose  passenger 
vehicles  and  light  trucks.  The  NHTSA 
has  also  been  directed  to  take  final  action 
on  the  substantive  changes  to  Standard 
No.  208  that  were  proposed  in  its  notice 
of  July  19,  1976  '41  PR  29715). 

The  Department  hereby  closes  OST 
Docket  No.  44.  which  is  transferred  to 
the  NHTSA's- docket  on  occupant  crash 
protection.  I  want  to  make  it  clear,  how- 
ever, that  by  closing  OST  Docket  No.  44 
and  amending  Standard  No.  208  to  ex- 
tend indefinitely  the  current  occupant 
crash  protection  requirements  for  pas- 
senger cars,  I  have  not  in  any  way  fore- 
closed a  future  Secretary  or  Administra- 
tor'of  NHTSA  from  instituting  at  any 
time  a  rulemaking  to  amend  Standard 
No.  208  either  to  place  a  termination  date 


on  Standard  No.  208  or  to  mandate  pas- 
sive restraints  on  some  or  all  passenger 
cars. 

In  consideration  of  the  f(»egolng,  the 
heading  and  text  of  S4.1.2  of  Standard 
No.  208  (49  CFR  571.208)  are  amended 
in  part  to  read  as  follows : 

S4.1.2.  Passenger  cars  manufactured 
on  or  after  September  1.  1973.  Passenger 
cars  manufactiired  on  or  after  Septem- 
ber 1,  1973,  shall  meet  the  requirements 
of  S4.1.2.1,  S4.1.2.2.  or  S4.1.2.3.  *  *  '. 

Effective  date:  January  19,  1977. 

89-^63.  80  SUt    718 


(Sees.  103,  119.  Pub.  L 
(16U.S.C.  1393,  1407>.) 

Issued  on  January  19,  1977. 

William  T.  Coleman.  Jr., 
Secretary  of  Transportation. 

|FR  Doc.T7-25e7  Filed  l-3a-T7;8:46  am) 

TWe  7 — Agriculture 

CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS:  FRUITS,  VEGE- 
TABLES, NUTS).  DEPARTMENT  OF 
AGRICULTURE 

[Orange  Reg.  75.  Amdt.  5| 

PART  905— ORANGES.  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS  GROWN 
IN   FLORIDA 

Amendment  of  Size  Regulation 

This  junendment,  effective  January  21, 
1977,  lowers  the  minimum  size  require- 
ments applicable  to  fresh  shlmamts  ot 
Murcott  Honey  oranges,  grown  in  the 
production  aurea  in  Horida,  to  2*i6  inches 
in  diameter  (size  176  • .  The  specification 
of  such  lower  minimum  size  for  Florida 
Murcott  Honey  oranges  is  necessary  to 
satisfy  the  current  and  prospective  de- 
msmd  for  such  oranges.  The  amended 
regulation  recognizes  the  size  distribu- 
tion of  much  of  the  Murcott  Honey 
oranges  currently  available  f<M-  fresh 
shipment. 

Findings.  ( 1 )  Pursuant  to  the  market- 
ing agreement,  as  amended,  and  Order 
No.  905,  as  amended  (7  CPR  Part  905>, 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines*-  and  tangelos 
grown  in  Florida,  effective  under  the  ap- 
plicable provisions  of  the  Agricultural 
Mtu-keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-«74>.  and  upon 
available  information,  including  an  in- 
formal poll  of  the  Growers  Admini^ra- 
tive  Committee  and  Shippers  Advisory 
Committee,  established  under  the  afore- 
said amended  marketing  agreement  and 
order,  it  is  hereby  found  that  less  re- 
strictive requirements  applicable  to 
shipments  of  Murcott  Honey  oranges,  as 
hereinafter  provided,  will  tend  to  effec- 
tuate the  declared  policy  of  the  act. 

(2)  "nils  amendment  reflects  the  De- 
partment's appraisal  of  the  current  and 
prospective  demand  for  fresh  Murcott 
Honey  oranges  by  domestic  and  export 
market  outlets.  Less  restrictive  size  re- 
quirements for  such  fruit  are  consistent 
with  the  size  compositi<m  and  available 
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supply  of  such  oranges  in  the  production 
area. 

(3) It  is  hereby  further  found  that  It 
is  impracticable  and  contrary  to  the  pub- 
lic interest  to  give  preliminary  notice, 
engage  in  public  rulemaking  procedure, 
and  postpone  the. effective  date  of  this 
amendment  until  30  days  after  publica- 
tion in  the  Federal  Register  (5  U.S.C. 
553 »  because  the  time  intervening  be- 
tween the  date  when  information  upon 
which  this  amendment  is  based  became 
available  and  the  time  when  this  amend- 
ment must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient:  and  this  amendment  re- 
lieves restrictions  on  tlie  handling  of 
Murcott  Honey  oranges  grown  In  Florida. 

Order.  1.  The  provisions  of  paragraph 
ia>(8)  and  paragraph  (b)  (8)  of  $  905.564 
(Orange  Regulation  75;  41  FR  42177, 
49474.  51029.  53007.  54917)  are  amended 
to  read  as  follows: 

§  905.564     Orange  Regulation  7S. 

(a)   •  •  • 

(8)  Any  Murcott  Honey  oranges, 
gro^^nri  in  the  production  area,  which  are 
of  a  size  smaller  than  2^a  Inches  in  diam- 
eter except  that  a  tolerance  for  Murcott 
Honey  oranges  smaller  than  such  mini- 
mum diameter  shall  be  permitted  as 
specified  in  S  51.1818  of  the  United  States 
Standards  for  Grades  of  Florida  Tan- 
gerines; 

•  •  •  •  • 

<b)    •    •   * 

(8)  Any  Murcott  Honey  oranges, 
grown  in  the  production  area,  which  are 
of  a  size  smaller  tlian  2%e;  inches  In  di- 
ameter, except  that  a  tolerance  for  Mur- 
cott Honey  oranges  smaller  than  such 
minimum  diameter  shall  be  permitted 
as  specified  In  S  51.1818  of  the  United 
States  Standards  for  Grades  of  Florida 
Tangerines; 

•  •  *  •  • 

(Sees.  I-IS.  48  Stat.  31.  as  amended;  7  U.S.C. 
e01-«74) 

Dated.  January  21.  1977,  to  become 
effective  January  21.  1977. 

Charles  R.  Brader, 
Deputy  Director,  Fruit  and  Veg- 
etable   Division,    Affrictiltural 
Marketing  Service. 

[PR  Doc.77-2e39  PUed  1-26-77:8:45  am] 


(Navel  Orange  Reg.  398) 

PART  907— NAVEL  ORANGES  GROWN  IN 
ARIZONA  AND  DESIGNATED  PART  OF 
CALIFORNIA 

Limitation  of  Handling 

This  regulation  fi.xes  the  quantity  of 
California-Arizona  Navel  oranges  that 
may  be  shipped  to  fresh  market  during 
the  weekly  regulation  period  Jan.  28- 
Peb.  3,  1977.  It  is  Issued  pursuant  to  the 
Agricultural  Maiiieting  Agreement  Act 
of  1937,  as  amended,  and  Marketing 
Order  No.  907.  The  quantity  of  Navel 
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oranges  so  fixed  was  arrived  at  aftd* 
consideration  of  the  total  available  8up> 
ply  of  Navel  oranges,  the  quantity  cur- 
rently available  for  market,  the  fresh 
market  demand  for  Navel  oranges,  Navel 
orange  prices,  and  the  relationship  of 
season  average  returns  to  the  parity 
price  for  Navel  oranges. 

§  907.698     Navel  Orange  Regulation  398L 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  907,  as  amended  ( 7  CPR  Part 
907).  regulating  the  handling  of  Navel 
oranges  grown  in  Arizona  and  designate 
ed  part  of  California,  effective  under  the 
applicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  and  upon 
the  basis  of  the  reoHnmendations  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee, 
established  under  the  said  amended  mar- 
keting agreement  and  order,  and  upon 
other  available  information.  It  is  hereby 
found  that  the  limitation  of  handling 
of  such  Navel  oranges,  as  hereinafter 
provided,  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

(2)  The  need  for  this  section  to  limit 
the  respective  quantities  of  Navel  or- 
anges that  may  be  marketed  from  Dis- 
trict 1,  Dtetrlct  2,  and  District  3  during 
the  ensuing  week  stems  from  the  produc- 
tion and  marketing  situation  confront- 
ing the  Navel  orange  industry. 

(i)  The  committee  has  submitted  its 
recommendation  with  respect  to  the 
quantities  of  Navel  oranges  that  should 
be  marketed  during  the  next  succeeding 
week.  Such  recommendation,  designed  to 
provide  equity  of  marketing  opportunity 
to  handlers  in  all  districts,  resulted  from 
consideration  of  the  factors  enumerated 
in  the  order.  The  committee  further  re- 
ports that  the  fresh  market  demand  for 
Navel  oranges  has  become  very  active 
on  all  grades  and  sizes.  Prices  f  .o.b.  aver- 
aged $3.40  a  carton  on  a  reported  sales 
volume  of  934  carlots  last  week,  com- 
pared with  13.46  per  carton  on  sales  of 
623  carlots  a  week  earlier.  Track  and 
rolling  supplies  at  487  cars  were  up  141 
cars  from  last  week. 

<ii)  Having  considered  the  recom- 
mendation and  Information  submitted 
by  the  committee,  and  other  available 
information,  the  Secretary  finds  that  the 
respective  quantities  of  Navel  oranges 
which  may  be  handled  should  be  fixed 
as  hereinafter  set  forth. 

<  3  >  It  is  hereby  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  en- 
gage in  public  rulemaking  procedure,  and 
postpone  the  effective  date  of  this  section 
until  30  days  after  publication  hereof  in 
the  Federal  Register  (5  U.S.C.  553  >  be- 
cause the  time  Intervening  between  the 
date  when  information  upon  which  this 
section  is  based  became  available  and 
the  time  this  section  must  become  effec- 
tive in  order  to  effectuate  the  declared 
policy  of  the  act  is  Insufficient,  and  a 
reasonable  time  is  permitted,  under  the 


J 


circumstances,  for  prepcu^tion  for  such 
effective  time;  and  good  cause  exists  for 
making  the  provisions  hereof  effective 
as  hereinafter  set  forth.  The  committee 
held  an  open  meeting  during  the  current 
week,  after  giving  due  notice  there<rf,  to 
consider  supply  and  market  coDditions 
for  Navel  oranges  and  the  need  for  reg- 
ulation; interested  perstms  were  afforded 
an  opportunity  to  submit  Informatlm 
and  views  at  this  meeting;  the  recom- 
m«idation  and  suwjorting  information 
for  regulation,  including  its  effective 
time,  are  identical  with  the  aforesaid 
recommendation  of  the  committee,  and 
information  concerning  such  provisions 
and  effective  time  has  been  disseminated 
among  handlers  of  such  Navel  oranges; 
it  is  necessary,  in  ordCT  to  effectuate  the 
declared  policy  of  the  act,  to  make  this 
section  effective  during  the  period  here- 
in specified;  and  compliance  with  this 
section  will  not  require  any  special  prep- 
aration on  the  part  of  persons  subject 
hereto  which  cannot  be  completed  on  or 
before  the  effective  date  hereof.  Such 
rummittee  meeting  was  held  on  Janu- 
ary 25,  1977. 

(b)  Order.  (1)  The  respective  quan- 
tities of  Navel  oranges  grown  in  Arlztma 
and  designated  part  of  California  which 
may  be  handled  during  the  period  Janu- 
ary 28,  1977,  through  February  3,  1977, 
are  hereby  fixed  as  follows:  (1)  District 
1:  1,230,000  cartons;  (11)  District  2:  270- 
000  cartons;  (Ul)  District  3:  Unlimited 
movement." 

(2)  As  used  in  this  section,  "handled  " 
"District  1,"  "District  2,"  "District  3," 
and  "carton"  have  the  same  nv>aiilng  as 
when  used  in  said  amended  marketing 
agreement  and  order. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  VS.C. 
«©l-e74) 

Dated:  January  26.  1977. 

Charles  R.  Brader, 
Deputy  Director.  Fruit  and.  Veg- 
etable   Division,   Agricuttural 
Marketing  Service. 

(FR  Doc  77-2S49  Filed  1-26-77:12.38  pml 
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PART  966 — ^TOMATOES  GROWN  IN 
FLORIDA 

Handling  Regulation 

This  amendment  relieves  certain  re- 
strictions on  the  handling  of  Florida 
tomatoes  from  the  effective  date  herein 
through  February  6,  1977. 

Findings.  <a)  Pursuant  to  Marketing 
Agreement  No.  125  and  Order  No.  966, 
both  as  amended,  regulating  the  han- 
dling of  tomatoes  grown  in  the  produc- 
tion area,  and  based  upon  currmt  infor- 
mation received  by  the  Department,  it  is 
hereby  found  that  the  Hsmdling  Regula- 
tion. S  966.315  (41  FR  43909,  50264), 
should  be  further  amended  to  reduce  the 
minlmimi  size  requirement.  This  progrenr 
is     effective     imder     the     Agricultural 
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Marketing   Agreement  Act  of    1937.   as 
;imended  t7  U.S.C.  601-674  >. 

Information  has  been  received  from 
!x)th  the  Florida  Tomato  Committee,  es- 
lablislied  pursuant  to  said  Marketing 
-Agreement  and  Order,  and  from  other 
oarces  including  field  representatives  of 
1 1.0  Agricultural  Marketing  Ser\'ice  that 
ireezing  weather  conditions  in  the  pro- 
c.uction  area  during  the  week  of  January 
1 7  have  resulted  in  substantial  damage  to 
the  tomato  crop.  The  committee  has 
unanimously  recommended  that  the 
minimum  size  restriction  be  lowei-ed  to 
I'^'Ha  inches  in  order  to  be  able  to  ship  all 
remaining  supplies.  Continuation  of  the 
current  size  provisions  of  this  regulation 
would  no  longer  tend  to  effectuate  the  de- 
clared policy  of  the  act. 

<b)  It  Is  hereby  found  that  it  is  Im- 
practicable and  contrary  to  the  pubUc 
Interest  to  give  preliminary  notice  and 
engage  In  public  rulemaking  procedure, 
and  that  good  cause  exists  for  not  post- 
poning the  effective  cbite  of  this  amend- 
ment unto  30  days  after  publication  In 
the  Federal  Register  (5  U.S.C.  553)  in 
that:  (1)  This  athendment  relieves  re- 
strictions on  the  handling  of  tomatoes 
grown  in  the  producticm  area,  (2)  infor- 
mation regarding  this  recommendation 
has  been  made  available  to  producers  and 
handlers  In  the  production  area,  and  (3) 
this  amendment  will  not  require  any 
special  preparation  by  handlers  which 
cannot  be  completed  l^  the  effective  date. 

The  amendment  Is  as  follows: 

Paragraph  (a)  (2)  (1)  is  hereby 
amended  to  read  as  f ollov-s : 


§  966.313      Handling  rreiilalion. 


*ai   *   •   • 

<2>  Size.  (i»  Tomatoes  shall  be  at  least 
2*-xt  Inches  in  diameter  and  be  sized  in 
accordance  with  S  51.1859  of  the  UJS. 
tomato  standards  except  that  from  the 
effective  date  herein  through  Febnzary  6, 
1977,  tomatoes  shall  be  at  least  l-*x' 
inches  in  diameter. 

•  •  •  •  • 

(Sees.  1-19.  48  Stat.  81,  as  amended  (7  UJB.C. 

601-674).) 

Dated  January  25,  1977.  to  become  ef- 
fective January  25,  1977. 

Floyd  P.  Hbdltjnd, 
Director,  Fruit  and   Vegetable 
DiiHsion,  Agricultural  Market- 
ing Service. 

[FR  Doc.77-2882  FUed  1-26- 7". 8  45  am  I 


[Amdt.  2] 

PART  980— VEGETABLES:  IMPORT 
REGULATIONS:  TOMATOES 

Minimum  Size  Requirements 

Findings.  Pursuant  to  the  requirements 
of  §  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  608e~l).  Tomato  Import  Regula- 
tion {  980.211,  as  amended  (41  FR  43910, 
50266),  is  hereby  further  amended  to 
lower  the  minimum  size  requirement  of 
this  section  from  the  effective  date  herein 
through  February  6.  1977. 


It  is  hereby  found  tliat  pood  cause 
exists  for  not  postponing  the  effective 
date  of  this  amendment  beyond  that 
herein  specified  (5  U.S.C.  553)  in  tliat 
«1^  the  requirements  of  8e  of  tlie  aci 
make  such  amendment  mandator-  iipor. 
amendment  of  the  cwresponding  regu- 
lation applicable  to  shipments  of  domes- 
tic tomatoes:  '2>  this  amendment  cor- 
responds wiUi  the  amendment  of  re?- 
ulations  on  sliipments  of  domestic  toma- 
toes under  Marketing  Order  No.  966.  as 
amended  <  7  CFR  Part  966) ;  aiid  <  3  '  tin.-- 
amendment  relieves  restriclicios  ov.  the 
importation  of  tomatoes. 

The  amendment  is  as  foUowi  : 
Paragraph  (a)(l»   is  hereby  anvr.cii: 
to  reid  as  follows: 

§  980.21  I       TuiiKitu  iniiHki't  r<  ;:ii!;ititiii. 

»  *  «  «  ^ 

taj  Minimum  grade  arid  size  reguire- 
77icnts.  (1)  At  least  U.S.  No.  3  grade  and 
at  least  2<32  inches  tn  diameter  except 
that  from  the  effective  date  herein 
tJirough  February  6,  1977,  the  minimim 
dlamet«r  shall  be  12%;  Inches. 

•  •  •  •  • 

(Sees.    1-19,    48   6t*t     31     »•=    amended:     .7 
tr.S.C.  601-674).) 

Dated  January  25.  1977.  to  become  ef- 
fective Januar>'  25, 1977. 

Floyd  F.  Hxolund. 
Director,  Fruit  and   Vegetable 
Division,  Agriculturai  Market-  ' 
ing  Service. 

;fR  Doc  77-2883  PilPd  1-26-77,845  an! ; 
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This  section  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  to  give  interested  persons  an  opportunity  to  participate  In  the  rule  making  prior  to  the  adoption  of  the  final  rules. 


DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 
[  14  CFR  Part  71  ] 

[Airspace  Docket  No.  76-EA-971 

CONTROL  ZONE 
Proposed  Designation 

The  Federal  Aviation  Administration 
is  considering  amending  §  71.171  of  Part 
71  of  the  Federal  Aviation  Regulations 
so  as  to  designate  a  Beaver  Falls.  Pa., 
control  zone. 

A  new  non-Federal  airport  traffic  con- 
trol tower  to  be  established  at  Beaver 
County  Airport,  Beaver  Falls,  Pa.,  will 
provide  the  weather  observation  report- 
ing and  communications  required  for 
dwignation  of  a  part-time  control  zone 
at  that  airport. 

We  propose  to  establish  a  part-time 
control  zone  to  coincide  with  the  planned 
hours  of  operation  of  the  airport  traffic 
control  tower.  The  control  zone  ^^ill  pro- 
vide additional,  con  trolled  airspace  pro- 
tection for  IFR  arrivals  and  departures 
at  the  airport. 

Interested  parties  may  submit  such 
written  data  or  views  as  they  may  desire. 
Communications  should  be  submitted 
in  triplicate  to  the  Director.  Eastern  Re- 
gion, Attn:  Chief,  Air  Traffic  Division. 
Department  of  Transportation.  Federal 
Aviation  Administration,  Federal  Build- 
ing. John  P.  Kennedy  International  Air- 
port. Jamaica,  New  York  11430.  All  com- 
munications received  on  or  before  Feb- 
ruary 28,  1977,  will  be  considered  before 
action  is  taken  on  the  proposed  amend- 
ment. No  hearing  is  contemplated  at  this 
time,  but  arrangements  may  be  made 
for  informal  conferences  with  Federal 
Aviation  Administration  officials  by  con- 
tacting the  Chief.  Airspace  and  Proce- 
dures Branch,  Eastern  Region. 

Any  data  or  views  presented  during 
such  conferences  must  also  be  submitted 
in  writing  in  accordance  with  this  notice 
in  order  to  become  part  of  the  record 
for  consideration.  The  proposal  con- 
tained in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

The  official  docket  will  be  available  for 
examination  by  interested  jjarties  at  the 
Office  of  Regional  Counsel,  Federal  Avia- 
tion Administration,  Federal  Building, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York. 

The  Federal  Aviation  Administration, 
having  completed  a  review  of  the  air- 
space requirements  for  the  terminal 
area  of  Beaver  Palls,  Pa.,  proposes  the 
airspace  action  hereinafter  set  forth: 

1.  Amend  9  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  by  desig- 


nating a  Beaver  Falls,  Pa.,  Control  Zone 
as  follows: 

Beaveb  Palls,  Pa. 

Within  a  5-mHe  radius  of  the  center, 
40'46'ai"  N.,  B0'23-3T-  W.,  of  Beaver  County 
Airport,  Beaver  Palls,  Pa.,  wrlthln  1.5  mllea 
each  side  of  the  Ellwood  City.  Pa..  VORTAO 
248°  radial,  extending  from  the  5-mlle  radlua 
zone  to  1.5  miles  west  of  the  VORTAC.  ThU 
control  zone  Is  effective  from  0900  to  2100 
hours,  local  time  dally  June  1,  through 
August  31.  and  from  0900  to  1700  hours,  local 
time  dally  September  1,  through  May  31. 

Note. — The  Pederal  Aviation  Agency  has 
determined  that  this  document  does  not  con- 
tain a  major  proposal  requiring  preparation 
of  an  Inflation  Impact  Statement  under 
Executive  Order  11821  and  OMB  Circular 
A-107. 

This  amendment  is  proposed  under 
section  307(a)  of  the  Federal  Aviation 
Act  of  1958  (72  Stat.  749;  49  U.S.C.  1348) 
and  section  6(c)  of  the  Der>artment  of 
Transportation  Act  (49  U.S.C.  1655(c)). 

Issued  in  Jamaica,  N.Y.,  on  January 
6,  1977. 

L.  J.  Cardinali, 
Acting  Director,  Eastern  Region. 

(FR  Doc.77-2618  Piled  1-26-77;  8: 45  am] 


[  14  CFR  Part  71  ] 

[Airspace  Docket  No.  76-EA-98] 

TRANSITION  AREA  I 

Proposed  Alteration  | 

The  Federal  Aviation  Administratioa 
Is  considering  amending  §  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
so  as  to  alter  the  Corry,  Pa.,  transition 
area  (41FR476). 

A  new  VOR  RWY  32  original,  instru- 
ment approach  procedure  developed  for 
Lawrence  Airport,  Corry,  Pa.,  requires 
alteration  of  the  transition  area  to  pro- 
vide additional  controlled  airspace  pro- 
tection for  aircraft  executing  the  proce- 
dure. 

Interested  parties  may  submit  such 
written  data  or  views  as  they  may  desire. 
Communications  should  be  submitted 
in  triplicate  to  the  Director,  Eastern 
Region,  Attn :  Chief,  Air  Traffic  Division, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Pederal  Build- 
ing, John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430.  All 
communications  received  on  or  before 
February  28,  1977,  will  be  considered  be- 
fore action  is  taken  on  the  proposed 
amendment.  No  hearing  is  contemplated 
at  this  time,  but  arrangements  may  be 
made  for  informal  conferences  with 
F&deral  Aviation  Administration  officials 
by  contacting  the  Chief,  Airspace  and 
Procedures  Branch,  Eastern  Region. 


Any  data  or  views  presented  during 
such  conferences  must  also  be  submitted 
in  writing  in  accordance  with  this  notice 
in  order  to  become  part  of  the  record 
for  consideration.  The  proposal  con- 
tained in  this  notice  may  be  changed  in 
the  light  of  comments  received. 

The  official  docket  wiD  be  available  for 
examination  by  interested  parties  at  the 
Office  of  Regional  Counsel,  Federal  Avia- 
tion Administration,  Federal  Building, 
John  P.  Kennedy  International  Airport, 
Jamaica,  New  York. 

The  Federal  Aviation  Administration, 
having  completed  a  review  of  the  air- 
space requirements  for  the  termliud  area 
of  Corry.  Pa,  propose  the  airspaoe  ac- 
tion hereinafter  set  forth: 

1.  Amend  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  by  deleting 
the  description  of  the  Corry.  Pa.,  700 
foot  floor  transition  area  and  by  substi- 
tuting the  following  in  lieu  thereof: 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5. 6 -mile 
radius  of  the  center,  41°54'30"  N,.  7B'38'30" 
W.  of  Lawrence  Airport,  Corry,  Pa.;  within  3 
miles  each  side  of  the  305°  bearing  from  the 
Corry  RBN  (41*54'44"  N.,  79°38'54"  W.),  ex- 
tending from  the  5.5-mlle  radius  area  to  8.5 
miles  northwest  of  the  RBN;  and  within  5 
miles  each  side  of  the  Tldloute.  Pa.,  VORTAC 
319°  radial,  extending  from  5.5-mlle  radius 
area  to  the  VORTAC. 

Note. — The  Federal  Aviation  Agency  has 
determined  that  this  document  does  net  con- 
tain a  major  proposal  requiring  preparation 
of  an  Inflation  Impact  Statement  under  Ex- 
ecutive Order  11821  and  OMB  Circular  A-107. 

This  amendment  is  proposed  under  sec- 
tion 307(a)  of  the  Federal  Aviation  Act 
of  1958  (72  Stat.  749;  49  U.S.C.  1348) 
and  section  6(c)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)). 

Issued  in  Jamaica,  N.Y.,  on  Januarj-  6. 
1977. 

L,  J.  Cardinali, 
Acting  Director,  Eastern  Region. 

[FR  Doc.77-2617  Piled  l-26-77;8:45  am] 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[  15  CFR  Part  923  ] 

COASTAL  ZONE  MANAGEMENT 
PROGRAM 

State  Administrative  Grants;  Extension  of 
Comment  Period 

On  December  30,  1976,  the  National 
Oceanic  and  Atmospheric  Administra- 
tion (NOAA)  published  proposed  regula- 
tions in  the  Federal  Register   (41  FR 

57004)  amending  coastal  zone  manage- 
ment state  administrative  grant  regula- 
tions pursuant  to  sections  306  and  312 
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of  the  Coastal  Zone  Management  Act  of 
1972,  as  amended,  16  U.S.C.  section  1451 
et  seq.  NOAA  requested  that  comments 
on  the  proposed  regulations  be  submitted 
on  or  before  February  3.  1977. 

SubsequenUy,  NOAA  has  concluded 
that  an  extension  of  the  comment  period 
is  warranted.  Written  comments  may  be 
submitted  to  the  Office  of  Coastal  Zone 
Management,  U.S.  Department  of  Com- 
merce, Page  Building  1,  3300  Wliitehaven 
Street.  NW.,  Washington.  DC.  20235.  on 
or  before  March  15.1977. 

R.  L.  Carnahan. 
Actinc  At^istant  Administrator 
.  for  Adminiitratior,. 

January  21,  1977. 

[PR  Doc.77-2648  PUed  1   26^  77;8:45  am) 


FEDERAL  TRADE  COMMISSION 

[16  CFR  Part  456] 

ADVERTISING  OF  OPHTHALMIC 
GOODS  AND  SERVICES 

Notice  That  Presiding  Officers  Summary, 
Findings  and  Conclusions  With  Respect 
to  Proposed  Trade  Regulation  Rule  Has 
Been  Made  Public 

The  Presiding  Officers  Report,  re- 
quired by  16  CFR  1.13  tf>  of  the  Com- 
mission's rules  of  practice  consisting  of 
his  Summary,  Findings  and  Conclusions 
with  regard  to  the  proposed  rule  and  to 
those  Issues  designated  by  the  Presid- 
ing Officer  and  such  other  findings  and 
conclusions  as  he  has  seen  fit  to  make, 
has  been  made  public  and  a  copy  placed 
on  the  public  record  of  the  proceeding. 
The  staff's  wialysis  of  the  rulemaking 
record  and  its  recommendations  to  the 
Ccwnmlssion  upon  completion  will  also 
be  made  public. 

The  Presiding  OfiBcers  Report  has  not 
been  reviewed  tm-  adopted  by  the  Bureau 
of  Consumer  Protection  or  the  Commis- 
sion Itself  and  its  publication  should  not 
be  Interpreted  as  reflecting  the  present 
viev,s  of  the  Commission  or  any  individ- 
ual member  thereof.  The  sixty-day  peri- 
od which  the  rules  of  practice  provide 
for  putriic  comment  on  both  the  report 
by  the  Presiding  Officer  and  the  report 
of  the  staff  will  not  commence  imtil 
the  staff's  report  required  by  §  1.13<g) 
of  the  rules  of  practice  has  been  made 
public  and  placed  on  the  record  of  this 
proceeding.  Therefore,  comment  on  the 
Presiding  Officer's  report  alone  would  be 
considered  premature  at  this  time. 

Issued:  January  27,  1977. 

Margery  Waxman  Smith, 
Acting  Director, 
Bureau  oj  Consumer  Protection. 
|FR  Doc.77-2610  Piled  1-26-77:8:45  am] 


[16  CFR  Part  600] 

FAIR  CREDfT  REPORTING  ACT 

Reporting  of  Undesignated  Information 
From  a  Spouse's  File:  Permissit>Ie  Pur- 
poses for  Consumer  Reports  on  Nonap- 
piicant  Spouses;  Proposed  Interpreta- 
tions and  Request  for  Comments 

The  Pederal  Trade  Commission  an- 
nounces two  proposed  interpretations  of 
the  Pair  Credit  Reporting  Act  pursuant 
to  §  1.73  of  its  Procedures  and  rules  of 
practice  <36  FR  9293.  16  CFR  1.71-1.73  > 
in  order  to  afford  interested  persons  and 
groups  a  chance  to  comment  on  the  pro- 
posed interpretations. 

The  Commission's  rules  provide  for  is- 
.'■uance    of    interpretations    of    the   Pair 
Credit  Reporting  Act  tPub,  L.  91-508,  84 
Stat.   1127-1136,  15  U.S.C.  1681  et  seq.) 
when  it  appears  that  guidance  a^  to  the 
legal  requirements  of  the  Act  would  be 
in  the  pubUc  Interest  and  would  serve  to 
bring  about  more  widespread  compliance 
with  the  Act.  The  interpretations  are  not 
substantive  rules  and  do  not  have  the 
force  or  effect  of  statutory  provisions. 
They  are  guidelines  intended  as  clari- 
fication of  the  Pair  Credit  Reporting  Act. 
and.  like  industry  guides,  are  advisory  in 
nature.  Failure  to  comply  with  such  in- 
terpretations may  result  in  corrective 
action  by  the  Cwnmisslon  under  appli- 
cable statutory  provisions.  These  inter- 
pretations   are    published    in    order    to 
obtain  comments  from  the  public.  Pub- 
lication should  not  be  construed  as  an 
indication  of  how  the  Commission  will 
ultimately  resolve  these  issues.  These  in- 
terpretations will  not  become  final  until 
further  notice  by  the  Commission. 

There  are  two  proposed  interpreta- 
tion .s  : 

I.  Inlerpretatior.  f  600.7(a)— Reasciiablc 
Procedures  to  A.ssure  Maximum  Possible  Ac- 
curacy of  Inf<H-xnation  Ck>ncemlng  Indi- 
viduals— Undesignated  Information  (Inter- 
prets 15  U.S.O.  1681e  (1970)). 

II.  Interpretation  i  600.8 — Permi.s&lble  Pur- 
poses for  Reports  on  Nonappl  leant  Spou&es 
In  Consumer  Credit  Tran.saction*  i  Inter- 
prets 15  use   1681b  il970)>. 

Backgrottns 

The  lack  of  accessible  credit  history 
for  women  has  severely  restricted  their 
ability  to  obtain  credit.'  This  lack  of 
credit  history  resulted  from  a  variety  of 
practices,  most  of  which  involved  overt 
discrimination  against  women  and 
helped  cause  the  passage  of  the  Equal 
Credit  Opportunity  Act.  For  example,  be- 
fore the  Equal  Credit  Opportunity  Act. 
some  creditors  would  Issue  a  credit  card 
to  an  individually  creditworthy  married 
woman  only  in  the  name  of  her  hus- 
band.' Often,  when  a  single  woman  mar- 
ried, her  credit  cards  would  be  with- 
drawn and  reissued  in  the  name  of  her 
husband  even  though  her  Individual 
creditworthiness  was  unaffected  by  the 
marriage.*  More  importantly,  where  a 
married  wcnaan  was  jointly  contractu- 
ally liable  for  a  credit  obligation,  the  his- 
tory of  the  account  would  almost  never 

See  footnotes  at  end  of  document. 


be  reported  in  an\  name  other  tliun  that 
of  her  husband.  As  a  result  many  women 
presently  have  no  credit  identity  separate 
from  that  of  their  spouse  even  though 
they  have  been  joint  obligors  or  users  ol 
several  credit  accoimts.  When  a  divorce 
or  separation  occurs,  the  credit  hi.stor\ 
from  the  marriage  has  continued  to  be 
attibuted  to  the  husband  and  not  lo  ti.e 
wife,  thus  requiring  the  wife  lo  re-er-inb- 
lish  her  credit  history.* 

The    Equal    Credit    Opportunity    a.' 
'  -ECOA    1.   15  use    1691-1691g   >Supp 
V   1975'.  and  it.-  implementing  regula- 
tion.   Regulation    B.    12    CFR  Part    202 
'1976'.  prohibit  di.'^crimination  aeaiiL-^t 
fredit  applicants  on  the  basis  of  sex  or 
marital    status.    Tlie    regulation.    v.hich 
conclusively  interprets  the  act,  seeks  to 
remedy  the  problems  resulting  from  pa.<t 
information    gatliering    processes    m    a 
number  of  ways.  Section  202.6  of  the  reg- 
ulation requires  that,  as  of  Jime  1,  1977. 
creditors  must  report  to  credit  bureaus 
the  liistories  of  accounts  on  which  both 
spouses   are  contracttiall.v   liable    ijoiiU 
accoimts )  in  a  manner  which  will  enable 
the  credit  bureaus  to  provide  access  to 
the  information  about  the  accotmt  in  the 
name  of  each  spouse.'  The  same  require- 
ment is  imposed  for  accounts  on  which 
one  spouse  is  contractually  liable  and  the 
other  is  a  liser  (user  accounts).  Section 
202.5(j)(l)    of   the   regulation   requiies 
creditors  to  give  as  much  weight  to  ci-edii 
histories   concerning   joint  accoiuits   or 
user   accounts   designated   pursuant    t« 
§  202.6  as  they  would  to  the  credit  his- 
tories of  other  accoimts.*  Finally,  {  202  - 
5<  j)  <2^  requires  creditors  to  consider  the 
credit  history  of  any  account  reported  in 
the  name  of  the  appUcant's  spouse  or 
former  spouse  which  the  applicant  can 
demonstrate  accurately  reflects  the  ap- 
plicant's viillingness  or  ability  to  repay." 
Creditors,  credit  bureaus  and  consum- 
ers have  expressed  concern  that  the  Fair 
Credit  R^x)rting  Act  can  be  interpreted 
to  substantially  limit  a  creditor's  access 
to  credit  history  information  needed  to 
evaluate  married  or  formerly  married 
women  applying  for  separate  accounts 
during  the  initial  stages  of  implementa- 
tion of  the  Equal  Credit  Opportunity  Act . 
At  the  same  time  these  groups  share  a 
common  interest  in    «!)    assuring  that 
creditworthy  women  can  obtain  credit 
and  (2)  maintaining  the  integrity  of  the 
credit  information  system.  The  proposed 
interpretations  are  designed  to  minimize 
the  Impact  of  the  Fair  Credit  Reporting- 
Act  on  the  goak  of  the  Equal  Credit 
Opportunity  Act. 

In  addition,  the  interpretation.^  viil 
clarify  for  consumer  reporting  agencies 
and  creditors  their  responsibiUties  under 
the  Fair  Credit  Reporting  Act.  Note  that 
neither  Regulation  B  nor  the  Equal 
Credit  Opportunity  Act  speclflcallj-  regu- 
lates the  conduct  of  consumer  reporting 
agencies.  ITiey  impose  obligations  only 
on  creditors,  properly  leaving  regulation 
of  the  credit  reporting  sy.stem  to  the  Fsir 
Credit  Reporting  Act. 
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I.  Interpretation  §600.7  (^a>  Concerning 
"Undesignated  Information" 

NEED    FOR   interpretation 

For  many  years  most  credit  history  of 
joint  accounts  or  user -accounts  was  re- 
ported to  credit  bureaus  only  in  the  name 
of  the  husband.  The  information  was 
stored  in  a  file  under  the  identifier: 
"John  Doe.  spouse:  Mary".  The  file  could 
be  accessed  only  by  the  husband's  name 
("John  Doe")  while  the  wife's  name 
("Mary")  served  as  an  identifier  to  dis- 
tinguish John  Doe  from  others  of  the 
same  name  in  the  same  manner  as  his 
street  address,  birthdate  and  social  secu- 
rity number.  In  some  instances  the  files 
were  termed  "joint  files,"  but  the  prac- 
tical effect  of  the  storage  systems  appears 
to  have  been  the  merger  of  all  credit 
history  from  the  marriage  into  the  hus- 
band's file. 

Section  202.6  of  Regulation  B  addresses 
Itself  to  this  problem  by  requiring  credi- 
tors after  June  1.  1977  to  report  account 
information  to  credit  bureaus  in  a  man- 
ner which  will  reflect  the  participation  of 
both  spouses  in  the  accounts  and  which 
will  enable  the  agencies  to  provide  access 
to  the  information  In  the  name  of  each 
spouse.'  In  addition,  the  regulation  re- 
quires that  creditors  ascertain  whether 
a(x»unts  established  prior  to  and  in  exist- 
ence on  June  1, 1977  are  joint  or  separate 
accounts  and  adjust  their  reporting  of 
these  accounts  accordingly.*  This  deter- 
mination can  be  made  either  from  the 
creditor's  records  or  by  mailing  of  the  no- 
tice provided  by  the  regulation.  For  ac- 
counts opened  after  Jime  1,  1977.  credi- 
tors are  required  to  determine  how  the 
credit  history  is  to  be  reported  when  the 
accounts  are  opened."  Finally,  §  202.5(j) 
(2)  requires  creditors  to  considw*  the 
credit  histcny  of  any  account  reported  in 
the  name  of  the  applicant's  spouse  or  for- 
n^  spouse  which  the  applicant  can  dem- 
wistrate  accurately  reflects  the  appli- 
cant's ability  or  willingness  to  repay." 

Regulation  B  does  not  resolve  the  prob- 
lem of  how  credit  history  not  designated 
by  the  S  202.6  procedure  is  to  be  treated. 
In  most  automated  credi^  reporting  sys- 
tems this  information  Is  currently  re- 
ported in  the  name  of  only  one  spouse, 
usually  the  husband,  and  retrievable  only 
in  his  name  even  if  the  Information  re- 
flects the  history  of  a  Joint  account  or  an 
account  on  which  the  wife  was  a  user. 
The  resulting  lack  of  affirmative  credit 
history  can  render  the  wife  imcredlt- 
worthy  as  effectively  as  derogatory  in- 
formation. Some  major  credit  grantors, 
f<H'  example,  award  points  for  each  line 
of  credit  history  in  a  report  in  their  point 
scoring  systems  and  many  other  credit 
grantors  give  weight  to  aflirmative  credit 
history  In  making  their  credit  decisions. 
Such  criteria  are  also  employed  in  vari- 
ous prescreenlng  programs  used  by  credi- 
tors for  solicitation  purposes. 

Ultimately,  the  undesignated  informa- 
tion problem  will  be  resolved  prospective- 
ly by  the  operation  of  5  202.6,  which  will 
establish  separate  credit  histories  for 
married  women.  For  the  next  few  years 
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however,  unavailability  of  imdeslgnated 
ioformatlon  could  restrict  the  ability  ot 
women  to  obtain  credit. 

Recognizing  this  potential  problem  th« 
largest  credit  reporting  Industry  assocla« 
tlon.  Associated  (Credit  Bureaus,  re- 
quested a  Commission  stafif  interpreta- 
tion which  would  allow  credit  bureaus  to 
automatically  report  all  "undesignated 
information"  "^  from  a  "joint  file"  when 
a  separate  report  on  either  spouse  is  re- 
quested. Other  credit  bureaus  have  also 
requested  clarification  of  this  question. 

The  obvious  objection  to  the  proposed 
reporting  of  imdeslgnated  information  I3 
that  some  or  much  of  it  may  not  relate 
to  the  applicant  spouse.  Thus  the  question 
raised  is  whether  use  of  a  presumption 
that  all  undesignated  information  relate* 
to  both  members  of  a  marriage  is  "a  rea- 
sonable  procedure"  designed  to  ensure 
the  maximum  possible  accuracy  of  the 
information  concerning  the  individual 
about  whom  the  report  relates,  as  re- 
quired by  section  607(b)  of  the  Fair 
Credit  Reporting  Act." 

There  appear  to  be  two  possible  solu- 
tions to  the  problem  presented  by  the 
current  reservoir  of  undesignated  infor- 
mation. The  first  solution  is  to  allow  a 
credit  bureau  to  automatically  incorpo- 
rate undesignated  information  from  the 
file  of  the  applicant's  spouse  in  its  report 
on  the  applicant  and  rely  on  the  Fair 
Credit  Reporting  Act's  correction  mecha- 
nism to  remove  information  which  doe$ 
not  reflect  the  applicant's  credit  history, 
"niis  could  be  accomplished  either  by  al- 
lowing the  creditor  to  make  a  separate 
request  for  undesignated  information  in 
the  spouse's  file  or  by  using  an  auto- 
mated system  which  would  automatically 
incorporate  the  undesignated  informa- 
tion in  a  separate  file  on  the  applicant 
Use  of  either  of  these  two  alternatives 
would  result  in  automatic  reporting  of  all 
undesignated  information  in  the  file  of 
the  applicant  spouse. 

The  second  solution  is  to  prohibit  the 
reporting  of  imdeslgnated  information 
from  the  file  of  the  applicant's  spouse 
unless  the  consumer  reporting  agency 
has  some  Indication  that  the  Information 
in  fact  relates  to  the  applicant  other 
than  the  mere  "undesignated"  status  of 
the  particular-information  in  the  spouse's 
file.  Such  an  approach  would  include 
setting  up  separate  files  on  request  of  the 
consumer  using  undesignated  Informa- 
tion and,  possibly,  allowing  creditors  to 
verify  by  telephone  that  particular  ac- 
counts listed  on  an  application  are  re- 
ported as  undesignated  Information  in 
the  spouse's  fll^.  This  approach  would,  in 
effect,  require  many  women  who  wish  to 
avail  themselves  of  "undesignated"  in- 
formation in  their  husband's  fUe  to  ar- 
range an  interview  with  the  credit 
bureau  and  have  a  separate  file  estab- 
lished. 

Argument  for  Automatic  Reporting 
OF  Undesignated  Information 

When  there  has  been  only  one  marri  - 
age  it  is  reasonable  to  assume  that  most 
undesignated  information  in  the  files  of 
married  individuals  relates  to  either  joint 
accounts  or  user  accounts.  The  majority 


of  credit  history  information  is  positive 
information,  that  is,  it  reflects  hte  his- 
tory of  accounts  paid  as  agreed.  Thus, 
the  proposed  automatic  reporting  of  un- 
designated information  would  benefit 
married  women  as  a  class  by  creating  a 
separate  credit  history  for  them  without 
requiring  them  to  individually  contact 
the  credit  bureau  and,  therefore,  serve 
as  a  remedy  to  the  effects  of  past  credit 
practices.  To  the  extent  that  erroneous 
Information  is  included  in  the  con- 
sumer's file  because  of  this  procedure 
consumer  injury  can  be  mitigated 
through  traditional  Fair  Credit  Report- 
ing Act  correction  procedures.  However 
m  most  instances  It  will  be  unnecessary 
for  the  consumer  to  correct  erroneous 
information  unless  it  results  In  the 
denial  of  credit. 

Automatic  incorporation  of  all  undes- 
ignated Information  will  also  make  more 
positive  information  avalable  to  women 
than  would  a  procedure  providing  for 
verification  by  the  credit  bureau  of  the 
spouse's  participation  in  each  account 
included  in  the  report,  since  many  credi- 
tors will  not  have  retained  documents 
which  reflect  this  information.  Pro- 
ponents of  this  interpretation  believe 
that  the  possible  harm  to  consumers 
from  this  procedure  will  be  greatly  out- 
weighed by  the  benefits  derived. 

Argument  Against  Automatic  Reporting 
OF  Undesignated  Information 
There  are  at  least  four  major  argu- 
ments against  automatic  inclusion  of  un- 
designated Information  from  a  nonappli- 
cant  spouse's  file  when  making  a  con- 
sumer report  on  the  applicant  spouse. 
Fu-st,  while  most  "undesignated  infor- 
mation" may  relate  to  both  spouses,  som«* 
will  not.  This  problem  will  be  aggravated 
in  instances  in  which  the  nonappllcant 
spouse  had  a  previous  marriage,  or  where 
there  has  been  a  recent  divorce  or  sepa- 
ration, since  many  credit  bureaus  appar- 
ently have  no  practical  means  of  ascer- 
taining when  a  divorce  or  separation  has 
occurred.  Given  the  more'than  1  miUlon 
divorces  which  occurred  in  1975,  this  fiaw 
could  produce  a  substantial  inaccuracy 
problem."  Under  the  proposed  automatic 
reporting  there  would  also  be,  for  exam- 
ple, instances  in  which  adverse  credit 
information  which  predates  the  mar- 
riage will  be  reported  from  the  spouse's 
file  including  instances  in  which  adverse 
credit  Information  from  the  spouse's 
prior  marriage  would  be  included  in  the 
consumer's  file." 

Second,  the  privacy  of  the  nonappll- 
cant spouse  may  be  Invaded.  Informa- 
tion concerning  some  separate  accounts 
held  by  the  spouse  will  inevitably  be  in- 
corporated in  the  other  spouse's  file.  In 
addition,  in  certain  instances,  financial 
Information  from  a  divorced  or  sepa- 
rated consumer's  file  will  fortuitously  be- 
come available  to  his  or  her  former 
spouse. 

Third,  the  proposal  would  have  the 
maximum  adverse  impact  on  married  or 
formerly  married  women  who  have  estab- 
lished their  own  credit  history  since 
their  spouse's  and  former  spouse's  file 
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may  at  least  initlallj-  be  mixed  in  wiUi 
theirs.  Finally,  the  interpretation  would 
not  be  applicable  in  cases  in  which  a 
divorce  or  separation  was  recorded  with 
the  credit  bureau  because  the  undesig- 
nated information  could  no  longer  be 
presumed  to  relate  to  both  spouses.  Thus, 
a  significant  number  of  women  will  still 
be  required  to  contact  the  credit  bureau 
to  set  up  a  separate  file. 
I.  Interpretation      ?  600.7— Reasonable 
Pr(x:edures    To    Assure    Maximum 
Possible  Accuracy  of  Information 
Concerning    Individuals — Undesig- 
nated   iNFORBfATION     (INTERPRETS    15 
U.S.C.1681e  (1970>>. 

A  consumer  reporting  agency  may  re- 
port information  contained  in  the  file 
of  spouse  A  when  spouse  B  applies  for  a 
separate  extension  of  credit  if  such  in- 
formation relates  to  accounts  on  which 
spouse  B  was  either  a  joint  user  or  con- 
tractually liable.  Conversely,  however,  a 
ccHisumer  reporting  agency  may  not  re- 
port information  from  spouse  A's  file 
that  relates  only  to  his  or  her  individual 
credit  history  when  spouse  B  applies  for 
credit,  unless  it  otherwise  has  a  permis- 
sible purpose  for  the  report  under  sec- 
tion 604'  of  the  Fair  Credit  Reporting 
Act. 

While  this  principle  is  simple  to  state. 
It  is  difficult  to  apply  since  most  credit 
grantors  have  in  the  past  reported  the 
credit  history  of  accounts  on  which  two 
spouses  are  jointly  liable  or  on  which 
one  Is  liable  and  the  other  a  user,  onl.v 
In  the  nsune  of  one  spouse  and  in  most 
Instances  in  the  name  of  the  husband. 
Although  §  202.6  of  Regulation  B,  which 
interprets  the  Equal  Credit  Opportunity 
Act,'  is  designed  to  provide  a  prospective 
solution  to  this  problem,  it  appears  to  be 
commercially  impracticable  for  consumer 
reporting  agencies  to  reinvestigate  all 
existing  information  to  determine 
whether  it  refiects  the  paxticlpation  of 
both  spouses.  Consumer  reporting  agen- 
cies are  thus  faced  with  a  choice  of  either 
reporting  all  "undesignated  informa- 
tion"' in  the  husband's  file  on  the  as- 
sumption that  most  of  it  relates  to  both 
spouses  or  initiating  procedures  to  re- 
investigate undesignated  information 
upon  the  request  of  the  consumer  and 
establish  separate  files  in  those  instances 
In  which  tiie  consumer's  participation 
can  be  verified. 

The  Commission  believes  a  credit  bu- 
reau which  responds  to  a  request  for 
Information  on  a  consumer  by  supplying 
all  undesignated  information  from  the 
file  of  the  consumer  s  spouse  would  not 
be  in  compliance  with  section  607  <b)' 
of  the  Fair  CJredit  Reporting  Act,  since 
some  or  all  of  the  Information  reported 
may  not  relate  to  both  spouses. 

An  acceptable  alternative  method  of 
ensuring  access  by  both  spouses  to  undes- 
ignated information  would  be  for  credit 
bureaus  to  allow  married  or  divorced 
Individuals  who  wish  undesignated  in- 
formation to  be  segregated  to  contact  the 
credit  bureau  in  order  to  have  a  sepcu-ate 
file  created.  This  pix>cedure.  currently  in 
See  footnotes  at  end  of  article. 


use  by  some  credit  bureaus,  should  ensure 
greater  accuracy  and  protection  of  the 
privacy  of  individual  spouses  than  auto- 
matic reporting  of  imdeslgnated  infor- 
mation. Such  a  procedure  affords  the 
credit  bureau  some  additional  indication, 
through  the  individual's  own  word  plus 
any  reinvestigation  the  credit  bureau 
deems  it  advisable  to  conduct,  that  the 
undesignated  information  belongs  to  the 
consumer.  The  credit  bureau  would  not 
be  relying  on  the  mere  undesignated  sta- 
tus of  that  infoi-mation  in  the  file  of  the 
consumer's  spouse. 

Finally,  the  Commission  beheves  that 
credit  bureaus,  consistently  with  this  in- 
terpretation, must  adopt  some  procedure 
to  ensure  that  undesignated  information 
can  be  accessed  in  the  name  of  either 
spouse  who  wishes  to  rely  on  it.  If  such 
a  procedure  is  not  adopted  by  credit  bu- 
reaus, creditors  who  rely  on  information 
supplied  by  those  bureaus  may  be  subject 
to  challenge  under  the  general  prohibi- 
tion of  discrimination  against  applicants 
on  the  basis  of  sex  or  marital  status  that 
is  contained  in  §  202.2  of  Regulation  B.' 
A  credit  bureau's  failure  to  create  a  sep- 
arate file  on  request  as  described  In  the 
preceding  paragraph  may  render  Its  data 
base  discriminatory  and  unusable  by 
creditors  unless  the  bureau  can  satisfy 
the  Commission  that  It  has  a  nondls- 
crlmlnatoi-y  justification  for  Its  practice. 

n.  Interpretation  §  600.8  Concekninc 
Perbossible  Purposes  for  Consumer 
Reports 

NEED  FOR  interpretation 

The  provisions  of  the  Equal  Credit 
Opportunity  Act  creates  a  right  to  a  sep- 
arate credit  Identity  for  married  women. 
The  creation  of  this  separate  credit  iden- 
tity has  produced  uncertainty  concern- 
ing the  requirements  of  section  604  of 
the  Fair  Credit  Reporting  Act"  which 
limits  the  distribution  of  consumer  re- 
ports on  "individuals"  to  specified  per- 
missible purposes.  Specifically,  the  ques- 
tion Is  whether  a  creditor  has  a  permis- 
sible purpose  to  obtain  a  consumer  report 
on  a  applicant's  spouse  in  instances  in 
which  the  creditor  is  allowed  under  Reg- 
ulation B  to  consider  information  about 
the  spouse.  This  question  did  not  arise 
previously  because  a  married  woman's 
credit  Identity  was  merged  with  that  of 
her  husband  and  their  accounts  were 
usually  in  the  husband's  name. 

Although  the  Equal  Credit  Opportu- 
nity Act  creates  a  separate  credit  iden- 
tity for  married  women,  there  are  stUl 
four  specified  instances  in  which  Regu- 
lation B  recognizes  that  information  on 
the  nonappllcant  spouse  may  be  con- 
sidered by  a  credit  grantor."^  In  each  of 
these  four  Instances  a  question  arises 
{IS  to  whether  the  Fair  Credit  Reporting 
Act  allows  creditors  to  gain  access  to  the 
information  through  credit  bureaus,  the 
normal  sources  of  such  information. 

Section  604  provides  in  relevant  part : 

A  consumer  reporting  agency  may  fufnlsh 
a  consumer  report  under  the  following  cir- 
cumstances and  no  other: 


l2)  In  accordance  with  the  written  In- 
structions of  the  consumer  to  whom  It 
relates. 

(3)  To  a  persou  which  it  ha?  rea.<-n  'n 
believe — 

(A)  Intends  to  use  the  tnlormation  :ii 
connection  with  a  credit  transaction  involv- 
ing the  consumer  on  whom  the  infornrxation 
is  to  be  furnished  and  involvmg  the  exten- 
f.ion  of  credit  to   •    '    •   the  consume-;   rr 

.  •  •  •  • 

lE)  Otherwise  hu.?-  a  let-iimate  bu.'-iness 
need  for  the  iufomiation  In  connection  with 
a  business  ;ran~actlon  involving  the 
consumer. 

The  leuislaiive  history  of  this  seciion 
indicates  that  its  purpose  wa5  to  ensure 
that  reports  weie  made  only  to  those 
having  legitimate  business  need  for  them 
Itv«  passage  was  spurred,  in  part,  by  a 
television  program  which  suggested  that 
almost  anyone  could  obtain  reports  from 
credit  bureaus. '  There  is  no  expressed 
intention  in  the  legislative  history  to 
limit  access  to  information  by  those  hav- 
ing a  legitimate  business  need  for  the 
information  in  connection  with  a 
business  transaction  involvmg  the 
consumer.-' 

A  narrow  interpretation  of  section  604 
i3i  would  prevent  the  creditor  from  ob- 
taining a  constmier  report  about  the 
nonappUcant  spouse  without  that  indi- 
vidusd's  written  permission.""  This  inter- 
pretation does  not  seem  to  be  required 
by  the  policies  which  section  604  is 
designed  to  further  and  would  appear  to 
contradict  the  policies  of  the  Equal 
Credit  Opportimlty  Act  by  requiring  the 
appUcant  spouse  to  obtain  the  written 
permission  of  the  non-applicant  spouse 
in  order  to  apply  for  credit  in  those  in- 
stances listed  in  section  205 <b>  <1>  <i-iv' 
of  Regulation  B.  Moreover,  this  posi- 
tion would  be  inconsisteiit  with  prior 
staff  opinions  allowing  creditors  to  gair. 
access  to  consumer  reports  on  nonap- 
pllcant spouses.-' 

The  proposed  interpretation  allows 
creditors  to  obtain  consumer  reports  on 
nonappllcant  spouses  where  considera- 
tion of  such  Information  is  permitted  by 
Regulation  B,  with  certain  exception.*; 
Thus,  for  example.  In  a  state  with  a  coni- 
mimity  property  law  which  grants  the 
applicant  spouse  the  power  to  commit 
the  property  and  inccKne  of  the  nonap- 
pUcant spotise.  a  creditor  may,  under 
Regulation  B,  consider  any  information 
about  the  nonappllcant  spouse  which  it 
can  about  the  apphcant,  if  the  applicant 
is  relying  on  community  property  as  the 
basis  for  repayment  of  the  credit.  Under 
the  proposed  interpretation  a  permissible 
purpose  would  also  exist  for  a  creditc: 
to  obtain  a  consumer  report  on  the  non- 
applicant  spouse,  since  the  creditor  h?^ 
a  legitimate  business  need  for  the  infor- 
mation in  connection  with  a  business 
transaction  invohing  <  tangentially  i  the 
nonappllcant  spouse.  Section  604 < 3  >  'E> . 
It  is  also  arguable  that  the  transaction . 
in  effect,  involves  an  extension  of  credit 
to  the  nonappllcant  spouse  and  therefore 
a  consumer  report  may  be  obtained  mider 
section  604(3)  (A)  as  well.  While  this  ra- 
tionale Is  most  clearly  applicable  in  com- 
munity property  ^tatep  It  would  al5«  be 
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true  under  other  state  laws  which  grant 
the  applicant  spouse  the  implied  or  ex- 
press authority  to  open  a  joint  account 
in  the  name  of  both  spouses,  thus,  effec- 
tively making  both  spouses  applicants  or 
•otherwise  subjecting  the  nonapplicant 
spouse  to  contractual  or  other  liability 
on  the  account.  Compare  §  202.5(b)(1) 
I  ii )  of  Regulation  B. 

Similarly  the  proposed  interpretation 
provides  that,  where  the  nonapplicant 
spouse  is  an  intended  user  of  the  account, 
a  permissible  purpose  to  obtain  a  con- 
sumer report  on  the  nonapplicant  spouse 
exists.  Compare  §  202.5(b)  (1)  (i)  of  Reg- 
ulation B. 

n.  Interpretation  §  600.8 — Permissible 
Purposes  for  Reports  on  Nonappli- 
cant Spouses  in  Consumer  Credit 
Transactions  (Interprets  15  U.S.C. 
1681b  (1970)) 

Because  of  the  many  types  of  accounts 
offered  by  creditors  which  contemplate 
reliance  by  the  creditor  on  the  resources 
of  both  spouses,  a  question  arises  as  to 
when  a  creditor  has  a  permissible  pur- 
pose to  access  the  consumer  report  of  the 
nonapplicant  spouse.* 

Whether  a  creditor  would  have  a  per- 
missible purpose  to  access  the  consumer 
report  of  the  nonapplicant  spouse  turns 
on  the  extent  of  that  spouse's  involve- 
ment In  the  credit  transaction.  In  order 
to  make  such  a  determination  It  Is  ap- 
propriate to  look  to  S  202.5(b)  (1)  of  Reg- 
ulation B  which  implements  the  Equal 
Credit  Opportunity  Act."  That  Section 
governs  the  circumstances  under  which 
a  creditor  may  consider  information 
about  the  applicant's  spouse.  The  Com- 
mission interprets  section  604(3)  (A) 
and  (E) '  of  the  FCRA  to  permit  a  cred- 
itor to  access  the  consumer  report  of 
the  applicant's  spouse  in  those  cases  in 
which  §§202.S(b)(l)  (i),  (ii)  and  (Hi)' 
permit  the  creditor  to  consider  informa- 
tion about  the  spouse. 

In  our  view,  a  creditor  may  access  the 
consiimer  report  of  the  applicant's  spouse 
when  the  applicant  is  applying  for  an 
account  which  the  spouse  will  be  per- 
mitted to  use  (see  12  CFR  202.S(b)  (1)  (i) 
(1976))  or  an  account  for  which  the 
spouse  will  be  contractually  liable  (see 
12  CFR  202.5(b)  (1)(U)  (1976)).  In  these 
Instances  a  creditor  would  have  a  per- 
missible purpose  to  access  the  nonappli- 
cant spouse's  report  because,  as  to  those 
two  types  of  accounts  the  creditor  "in- 
tends to  use  the  information  in  connec- 
tion with  a  credit  transaction  involving 
an  extension  of  credit  to  the  consumer" 
(see  604(3)  (A)  of  the  PCRA,  15  U.S.C. 
1681b(3)  (A)  (1970) ) .  Since  the  nonappli- 
cant spouse  in  both  situations  is  receiv- 
ing, in  effect,  an  extension  of  credit,  the 
creditor  has  a  permissible  purpose  to 
receive  the  consumer  report  of  boUi  the 
applicant  and  nonapplicant  spouse. 

Where  the  applicant  is  relying  on  com- 
munity property  or  the  spouse's  income 
as  a  basis  for  repayment  of  the  obliga- 
tion, the  situation  described  under  S  202.5 
(h)  (1)  (iU)  of  Regulation  B,*  the  creditor 

See  footnotes  at  end  of  a|,tlcle. 
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would  also  have  a  permissible  purpose 
under  section  604(3)  (E)'  of  the  FCRA 
to  obtain  the  consumer  report  of  the 
nonapplicant  spouse.  In  that  situation, 
although  the  transaction  may  not  in- 
volve an  extension  of  credit  to  the  appli- 
cant's spouse,  the  creditor  does  have  a 
legitimate  business  need  for  the  informa- 
tion in  connection  with  a  business  trans- 
action involving  the  applicants  spouse. 
The  connection  between  the  applicant's 
spouse  and  the  creditor  is  established  by 
reason  of  the  creditor's  reliance  on  the 
resources  of  that  spouse  in  the  transac- 
tion involving  the  applicant.  This  inter- 
pretation is  based  on  the  assumption 
that  the  applicant  is  acting  as  an  agent 
for  his  or  her  spouse  in  committing  either 
the  community  property  or  the  spouse's 
income  as  a  basis  for  establishing  credit- 
worthiness." 

The  rationales  described  above  do  not 
apply  to  the  situation  set  forth  In  §  202.5 
(b)(1)  (iv)  '  of  Regulation  B.  The  fact 
of  a  marriage,  or  previous  marriage 
standing  alone,  is  not  suflBcient  to  estab- 
lish  a  permissible  purpose  to  obtain  a 
cc«sumer  report  nor  does  a  permissible 
purpose  exist  under  section  604  to  obtain 
a  report  on  a  former  spouse.  Although 
§  202.5(b)  (1)  (Iv)  •  allows  the  creditor  to 
consider  Information  on  a  former  spouse 
where  the  applicant  is  relying  on  alimony 
or  child  support,  a  former  spouse  can- 
not be  deemed  to  have  consented  to  the 
distribution  of  information  as  can  a  par- 
ticipant in  an  ongoing  marriage.  Where 
a  spouse  is  legally  separated  or  has  other- 
wise indicated  an  intent  to  legally  dis- 
associate with  the  marriage  the  Commis- 
sion believes  that  no  permissible  purpose 
exists. 

Finally  it  should  be  noted  that  a  per- 
missible purpose  for  making  a  consumer 
report  on  a  nonapplicant  spouse  can 
never  exist  under  section  604(3)  •  of  the 
Fair  Credit  Reporting  Act  when  the  con- 
sideration of  the  information  is  pro- 
hibited by  Regulation  B.  It  is  clear  that 
where  Regulation  B  prohibits  considera- 
tion of  the  information  a  "legitimate" 
need  for  it  can  never  exist. 


and  liii  accuracy,  'Ei  the  additional 
costs  to  consumer  reporting  agencies 
contrasted  to  costs  to  consumers.  Also, 
the  Commission  requests  views  on 
whether  FCRA  procedures  would  be  ade- 
quate to  correct  any  inaccuracies  created 
by  automatic  reporting  of  undesignated 
information  imder  the  spouse's  name. 

(2)  The  present  practices  of  consumer 
reporting  agencies  with  respect  to  open- 
ing separate  credit  files  on  married  or 
divorced  women  including  descriptions 
of  the  types  of  information  which  would 
be  placed  in  or  transferred  to  the  file,  the 
steps  necessary  to  Initiate  such  action  the 
costs  to  the  consumer  of  such  services, 
and  the  costs  to  the  credit  bureau. 

(3)  Whether  the  Commission  should 
issue  an  interpretation  placing  an  af- 
firmative duty  under  section  607(b)  of 
the  Pair  Credit  Reporting  Act  on  con- 
sumer reporting  agencies  to  create  sepa- 
rate credit  files  concerning  joint  accoimts 
and  user  accounts  in  the  file  of  the  con- 
sumer's spouse  or  former  spouse  upon 
request.  What  nondiscriminatory  rea- 
sons, if  any,  can  be  advanced  to  justify 
refusals  to  create  separate  credit  files' 
Would  such  a  duty  create  the  posslbQity 
that  consumers  could  distort  their  own 
credit  histories  by.  for  example,  identi- 
fying only  favorable  undesignated  Infor- 
mation for  inclusion  in  their  files?  If  a 
danger  of  distortion  exists,  how  serious 
is  it?  What  safeguards,  if  any,  could 
minimize  or  eliminate  inaccuracy  of  this 
kind? 

(4)  The  eitent  to  which  one  party  to 
an  on-going  marriage  expects  his  or  her 
individual  credit  history  to  be  withheld 
from  the  other  party. 

(5)  The  privacy  considerations  in- 
volved in  both  proposed  Interpretations 
and  their  alternatives,  the  weight  to  be 
accorded  to  them,  and  possible  steps  to 
minimize  the  adverse  impact  of  the  in- 
terpretations on  personal  privacy. 

(6)  The  impact  on  creditors  and  con- 
sumers of  requiring  a  written  authoriza- 
tion from  a  nonapplicant  spouse  before 
a  consumer  report  Is  furnished  on  him 
or  her  in  connection  with  an  extension 


•  •  •  •  •  of  credit  to  the  other  spouse. 

The  Commission  requested  comment6^^*^_jCQnnnents  on  the  proposed  interpre- 
on  the  following  subjects:  /     tatioftis  may  be  submitted  to  the  Secre- 

thfe    tary  of  the 


(1)  The  arguments  for  and  against 
proposed  imdesignated  informaticm  iii- 
terpretation.  The  Commission  is  specifi- 
cally seeking  submission  of  data  which 
will  allow  the  Commission  to  assess  the 
negative  impact  of  the  proposed  inter- 
pretation and  balance  this  impact  against 
the  need  for  an  expanded  interpreta- 
tion authorizing  automatic  reporting  of 
undesignated  information.  Examples  of 
such  data  include:  (A)  The  percentage  of 
women  who  currently  have  sep£u-ate 
credit  files,  (B)  the  percentage  of  credit 
information  which  is  positive,  (C)  the 
percentage  of  denials  of  credit  which  are 
currently  caused  by  (1)  inadequate  infor- 
mation or  (11)  derogatory  information, 
(D)  the  procedures  or  safeguards  which 
would  lessen  the  Impact  of  an  interpreta- 
tion authorizing  automatic  reporting  at 
undesignated  information  on  (i)  privacy 


Commission  Federal  Trade 
Commission  20580  within  45  days  from 
the  date  of  this  notice  and  should  be 
titled  "Comment  FCRA  Interpretations". 
The  proposed  interpretations  will  not  be- 
con\e  final  until  further  notice  by  the 
Commission. 

Dated:  January  27,  1977. 

By  direction  of  the  Commission. 

John  F.  Dugan, 
Acting  Secretary. 

Footnotes 

'  S«e,  e.g..  tJtah  Advisory  Committee  to 
United  States  Oommission  on  ClvU  Rightat 
"Credit  AvaUabUlty  to  Women  In  nt»h"  M 
(1976)   (H»«lnafter  Utah  Report). 

«S.  R«p.  No.  93-278,  93rdt;ong.,  1st  Sess.  18 
(1973). 

•Id. 

'Id.;  "Utah  Report"  at  85. 
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•12  CFR  202.6(b)    (197«),  as  amended  41 
FR  38759  (Sept.  13,  1976). 

•12  CFR  202.6(1)  (1)  (1976). 

'12  CFR  202.5(1)  (2)   (1976). 

« 12  CFR  202.6(a)  (2)   (1976) . 

•12  CFR  20a.6(b)    (1976),  as  amended  41 
FR  38759  (Sept.  13,  1976) . 

10  la  CFR  202.6(a)(1)  (1976).  as  amended 
41  FR  38759  (Sept.  13,  1976). 

"  12  CFR  202.5(1)  (2)    (1976). 

>^  The  term  "undesignated  information"  re- 
fers to  aU  credit  history  information  In  a 
married  consumer's  file  which  was  not  re- 
ported to  the  consumer  reporting  agency 
with  a  designation  indicating  that  the  Infor- 
mation relates  to  either  the  consumers  Joint 
or  individual  credit  experience.  This  would 
include  most  file  informatoin  compiled  up  to 
June  1,  1977  (when  the  Regulation  B  desig- 
nation requirement  goes  into  effect)  and 
most  Information  reported  to  credit  bureaus 
after  that  date  which  relates  to  pre-June, 
1977  accounts  that  have  not  been  designated 
either  by  the  creditor,  through  the  process 
set  fOTth  In  Section  202.6  of  BegulaUon  B,  or 
by  the  consumer's  direct  request  to  the  credit 
bureau. 

»»  15  U.S.C.  1681e  (1970)  . 

"In  1975  there  were  1,026,000  divorceB  In 
the  United  States.  HEW,  "Vital  Statistics  Re- 
port. Annual  Siimmary  For  the  United  States 
1975"  at  12  (June  1976).  In  1975.  10  percent 
of  all  ever  married  persons  26  to  54  years  old 
were  reported  as  either  divorced  (and  not 
remarried)  or  separated.  Dept.  of  Commerce, 
"Marital  Status  and  Uvlng  Arrangements: 
March  1975"  at  3-4  (Dec.  1975) . 

"Recent  trends  Indicate  that  4  out  of  5 
divorced  Individuals  can  be  expected  to  re- 
marry. Norton  &  Gllck,  "Marital  InstabUlty: 
Past,  Present,  and  Future".  32  J.  Social  Sci. 
6,  8  (1976);  Dept.  of  Commerce.  "Population 
Characteristics"  3  (Oct.  1976). 

Footnotes  roa  Intkepbetation  I. 

1 15  UJB.C.  1681b  (1970) .  See  also,  Proposed 
Interpretation  i  600.8,  Infra. 

>12  CFR  202.6  (1976),  as  amended  41  FR 
38759  (Sept.  13,  1976) . 

3  For  purposes  of  this  Interpretation,  the 
term  "xmdeslgnated  Information"  refers  to 
all  credit  history  information  in  a  married 
consxuner's  file  which  was  not  reported  to  the 
consumer  reporting  agency  with  a  designa- 
tion indicating  that  the  information  relates 
to  either  the  consumer's  Joint  or  individual 
credit  experience.  This  would  Include  most 
file  informaUon  compiled  up  to  June  1,  1977 
(when  the  Regulation  B  deslgnaUon  require- 
ment goes  into  effect)  and  most  InformaUon 
reported  to  credit  bureaus  after  that  date 
which  relates  to  pre-June,  1977  accounts  that 
have  not  been  designated  either  by  the  aud- 
itor, through  the  process  set  forth  In  {  202.6 
of  Regulation  B,  or  by  the  consumers  direct 
request  to  the  credit  bureau. 
•  16  U.S.C.  1681e(b)  (1970). 
•12  CFR  2022  (1976).  See  also  proposed 
amendments  at  41  FR  29870.  29880  n.  7  (July 
20,  1976). 


>«  16  U.S.C.  1681b  (1970) . 
"13  CJn  202.5(b)  (l)(l-iv)    (1976) 
(b)  Information  about  a  spouse  or  former 
spouse.  (1)  A  creditor  may  request  and  con- 
sider  any   Information   concerning   an   ap- 
plicant's ^x>use  (or  former  spouse  under  (iv) 
below)  which  may  be  considered  about  the 
'  applicant  of : 

(I)  The  spouse  will  be  permitted  to  use 
the  account;  <Mr 

(II)  The  spouse  will  be  contractually  liable 
upon  the  account;  or 
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(111)  The  applicant  is  relying  on  commu- 
nity property  or  the  spouse's  income  as  a 
basis  for  repayment  of  the  credit  lequestwl: 

or 

(iv)  The  applicant  la  relying  on  alimony. 
child  support  or  maintenance  payment*  tram 
a  spouse  or  formw  ^)otise  as  a  t>asls  for  re- 
payment of  the  credit  requested. 

i«S.  Rep.  No.  91-617  91st  CJong..  1st  Sess. 
4  (1969). 

«ld.  at  5;  116  Cong.  Rec  35941  (1970)  (re- 
marks of  SenatOT  Proxmlre) . 

■•"See  604(2).  15  US.C.  1681b(2)   (1970). 

^  See.  Clontz.  "Fair  Credit  Reporting  Act 
Manual"  554.  626.634  (1975  Cum.  Supp.) 

Footnotes  for  Interpretation  n. 

The  term  "nonapplicant  spouse"  is  used 
here  for  identiflcation  purposes  and  refers  to 
a  spouse  not  actually  signing  or  otherwise 
completing  the  application. 

•Pub  L.  9»-*95.  88  Stat.  1521  (1974).  a.s 
amended  Pub.  L.  94-239  (1976)    12  CFR  202.5 

(b)  (1)  (1976). 
'  16U-SX3.  ie81b(3)(A)  and  (E)(1970). 

•12    CFR    202.6(b)  (1)(1),     (Ii)     and     i  ilH 

t 1976) . 

•  12  CFR  202.5(b)  (1)(U1)  (19761. 

•  15UJ3.C.  1681b(3)(B)(1970). 
'  12OPR202.6b(l)(lv)(1976). 

•Id. 

•16  U.S.C.  1681b(3)(1970). 

[FR  Doc .77-26 11  Filed  l-26-77;8:45  am) 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[  16  CFR  Part  1012  ] 

MEETINGS:    ADVANCE    PUBLIC    NOTICE, 
PUBUC   ATTENDANCE  AND   RECORD- 
KEEPING 
Proposed  and  Interim  Amendntients  To  Im- 
plement Government  in  the  Sunshine  Act 


e  The  purpose  of  this  document  is  to 
propose  amendments  to  the  Consumer 
Product  Safety  Commission's  meetings 
policy,  (16  CFR  1012)  to  implement  the 
Government  in  the  Sunshine  Act  ("Sun- 
shine Act")  Pub.  L.  94-409.  The  Commis- 
sion solicits  public  comment  on  the  pro- 
posal untU  February  28.  1977.  The  Sun- 
shine Act  requires  the  Commission  to 
Issue  flflal  regulations  eflfective  by  March 
12, 1977.  Howeve,  the  Commission  wishes 
to  begin  to  cwnply  with  the  Sunshine  Act 
prior  to  the  effective  date.  The  first  meet- 
ing of  the  Commissioners  to  which  the 
Commission  expects  to  apply  the  pro- 
visions set  forth  in  this  document  is 
planned  for  February  24, 1977.  Therefore, 
imtil  final-  regulations   are   issued,   the 
procedures  for  making  a  determination 
:  to  open  or  close  A  meeting  of  the  Com- 
missioners, the  provisions  for  public  an- 
nouncement of  such  meetings  and  the 
provisions   regarding  recordkeeping  for 
such  meetings  are  effective  upon  publica- 
tion of  this  document  in  the  Federal 
Register.  • 

Background 

In  the  Federal  Register  of  Novem- 
ber 4,  1975  (40  PR  51360),  the  Commis- 
sion issued  a  policy  regarding  its  re- 
quirements for  advance  public  notice, 
public  attendance  and  recordkeeping  for 
meetings  that  are  of  substantial  interest 
to  the  public  involving  Commissioners  or 
Commission    staff    and   outside    parties 


r>0T9 

(hereinafter  "Part  1012") .  In  developing 
tbe  policy,  the  Commission  followed  the 
principle  that  the  public  interest  is  best 
served  when  regulatory  aCairs  are  open 
to  the  fullest  extent  iHUcticable.  The 
Commission  therefore,  pForlded  for  ad- 
vance public  notice  and  public  attend- 
ance at  meetings  betweea  Its  members 
or  its  staff  and  outside  parties,  subject 
to  narrow  exceptions.  The  Commission 
remains  committed  to  this  principle  and 
wiU  continue  to  provide  for  advance  pub- 
lic notice  and  public  attendance  at  such 
meetings.  In  addition,  as  described  be- 
low, the  Commission  proposes  to  revise 
its  policy  with  regard  to  meetings  of  the 
Commissioners  held  to  ccoiduct  ofBclal 
agency  business  in  order  to  comply  with 
the  requirements  of  the  Sunshhie  Act. 

Proposed   Revisions  to  iMrLFME.Ni  ti'e 
StmsHiNE  Act 

The  requirements  of  the  Sunshine  Act 
regarding  meetings  apply  only  to  meet- 
ings of  members  of  the  collegial  body 
heading  the  agency.  The  Commission 
therefore  proposes  to  revise  ?  1012.2 
containing  definitions,  to  incorporate  the 
definition  of  "meeting"  as  used  in  llie 
Sunshine  Act.  Meetings  to  which  th*" 
Sunshine  Act  applies,  meetings  of  the 
Conamissioners  held  to  conduct  officjiil 
agency  baslness,  are  referred  to  as  "Com- 
mission meetings."  Other  meetings  to 
which  Part  1012  applies,  which  are  not 
covered  by  the  Sunshine  Act,  are  referred 
to  as  "Agency  meetings"  and  include 
meetings  between  Commissioners  or 
agency  staff  and  outside  parties,  hear- 
ings, staff  meetings  and  advisory  com- 
mittee meetings. 

The  proposed  amendments  to  Part 
1012  to  implement  the  Sunshine  Act.  in- 
volve chiefly  a  revision  and  expansion  c^ 
former  ?  1012.4(b)  (renumbered  S  1012  4 
in  this  document)  relating  to  Comnu.";- 
sion  meetings;  and  a  revision  and  ex- 
pansion of  former  S  1012.5  (renumbered 
5  1012.6  in  this  dociHnent)  relating  to 
recordkeeping  requirements  for  the  vari- 
ous types  of  meetings  covered  by  the 
policy. 

Proposed  5  1012.4  follows  closely  the 
relevant  provisions  of  section  3  of  the 
Sunshine  Act  (5  U.S.C.  552b)  and  sets, 
forth  requirements  for  aimouncement 
of  meetings  of  the  Commission,  require- 
ments for  attendance  by  the  public  and 
exceptions  to  wie  requirement  of  open 
meeting's,  and  procedures  to  be  followed 
by  the  Commission  in  closing  a  meeting 
and  in  reconsidering  its  decision  to  open 
or  close  a  meeting. 

Proposed  8  1012.5  retains  the  provi- 
sions relating  to  Agency  meetings  pro- 
viouslx'  set  forth  in  S  1012.4(a).  (c).  (d- 
and  (e).  Proposed  S  1012.6  sets  forth  re- 
quirements for  recordkeeping  and  pro- 
cedures for  making  meeting  records 
available  to  the  public.  Requirements  are 
set  forth  separately  for  Commission 
meetings  and  Agency  meetings.  Proposed 
§  1012.6(b)  (formerly  J  1012.5(b))  re- 
garding recordkeepiiig  requirements  tor 
Commission  meetings  retains  the  exist- 
ing provisions  relating  to  documentation, 
by  u.<;e  of  "Commission  minutes",  of  de- 
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cislons  of  the  Commission  made  at  Com- 
mission meetings  or  by  baUot  vote.  How- 
erer,  in  order  to  avoid  confusion  with  the 
minutes  provided  for  In  f  10l2.6(a).(l), 
which  are  detailed  summaries  of  Com- 
mission meetings,  the  term  "Record  of 
Commission  Action"  Is  substituted  for 
the  term  "Commission  minute."  Records 
of  Commission  Action  summarize  the 
Issues  presented,  indicate  the  vote  of  each 
Commissioner  and  are  signed  by  each 
Commissioner  voting. 

In  considering  these  regulations,  the 
Commission  discussed  the  Impact  of  sec- 
tion 6(b)(1)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2055(b)(1))  on 
Commission  meetings  to  be  conducted 
pursuant  to  these  regulations.  Section 
6(b)  (1)  requires  that  prior  to  the  public 
disclosure  of  any  information  about  a 
consimier  product  that  would  permit  the 
public  to  identify  the  manufacturer  or 
private  labeler  of  the  product,  the  Com- 
mission must  provide  30  days  notice  and 
a  sununary  of  the  Information  to  the 
manufacturer  or  private  labeler  in  order 
to  afford  the  interested  party  an  oppor- 
tunity to  submit  comments  on  the  Infor- 
mation. The  purpose  of  the  notice  re- 
quirement Is  to  assure  that  information 
which  is  publicly  disclosed  is  acciu^te, 
fair,  and  reasonably  related  to  effectuat- 
ing the  purposes  of  the  Consumer  Prod- 
iict  Safety  Act.  The  provision  also 
requires  the  Commission  to  retract  in- 
formation that  is  publicly  disclosed 
about  the  safety  of  a  consumer  product 
or  the  practices  of  any  manufacturer, 
private  labeler,  distributor,  or  retailer  of 
consumer  products  If  the  Commission 
determines  that  the  information  Is  inac- 
curate or  misleading. 

The  particular  question  raised  was 
whether  a  Commission  discussion  of  In- 
formation covered  by  section  6(b)  (1)  In 
a  meeting  open  to  the  public,  would  con- 
stitute "public  disclosure"  of  such  In- 
formation. 

The  Commission  previously  decided 
(on  October  6,  1975)  that  the  term  "pub- 
lic disclosure"  in  section  6(b)  (1)  means 
the  affirmative  and  widespread  dissemi- 
nation of  information.  The  mere  discus- 
sion of  information  at  a  public  meeting 
would  not,  in  the  Commission's  view, 
constitute  a  "public  disclosure"  which 
would  Invoke  the  notice  or  retraction 
requirements  of  section  6(b)  (1) . 

Accordingly.  In  view  of  the  provisions 
of  the  Sunshine  Act  regarding  the  bases 
for  closing  meetings  and  the  Commis- 
sion's interpretation  of  section  6(b)(1) 
of  the  Consumer  Product  Safety  Act.  the 
Commission's  position  Is  that  section 
(b)  (1)  does  not  apply  to  discussions  at 
Commission  meetings  and  will  not  be 
Invoked  as  a  basis  for  closing  any  Com- 
mission meeting. 

Accordingly,  pursuant  to  the  provi- 
sions of  the  Sunshine  Act  requiring 
agencies  to  promulgate  implementing 
regulations  (sec.  3(g).  Pub.  L.  94-409.  5 
UJ3.C.  552b(g) .  the  Commission  proposes 
to  revise  Part  1012  of  Title  16,  Chapter 
n.  Subchapter  A  to  read  as  follows: 
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See. 

1012.1    Oeneral  poUcy  consldmitions. 

1013.3    Definitions. 

1012.3  Forms  of  advance  public  notice  at 
meetings;  public  calendar/master 
calendar  and  FKdekai.  REcisTxa. 

1012.'4  CommlSBlon  meetings;  requlrementa 
for  advance  public  notice  and  at- 
tendance by  the  pubUc. 

1012.5  Agency  meetings;  requirements  for 
advance  public  notice  and  attend- 
ance by  the  public. 

1013.8  Recordkeeping  requlremente  for 
naeetlngs. 

1012.7  Agency  meetings:  the  news  media. 

1012.8  Agency    meetings:     telephone    con- 

versations. 

AuTHOHrrT:  5  V.S.C.  552b(g);  Pub.  L.  92- 
573,  86  Stat.  1207  (15  U.S.C.  2051-81);  PuU. 
L.  90-189,  81  Stat.  568  (15  U.S.C.  1191-1204); 
Pub  L.  86-613,  74  Stat.  372,  as  amended  by 
Pub.  L.  89-756.  80  Stat.  1303,  and  Pub.  U 
91-113,  83  Stat.  187  (15  UJS.C.  1261-74);  Pub. 
L.  31-601.  84  Stat.  1670  (15  U.SX!.  1471-78) 
and  the  Act  of  Aug.  7,  1956.  70  Stat.  953  (15 
tJ.S.C.  1211-14). 

§  1012.1      General   policy  considerations. 

(a)  In  enacting  the  Government  in 
the  Sunshine  Act  (Pub.  L.  94-409,  5 
U.S.C.  552b),  the  Congress  stated  the 
policy  that  the  public  Is  entitled  to  the 
fullest  practicable  information  regarding 
the  decisionmaking  processes  of  the  Fed- 
eral Government.  The  purpose  of  the 
Government  in  the  Sunshine  Act  is  to 
provide  the  public  with  such  Information 
while  protecting  the  rights  of  individual* 
and  the  ability  of  the  Government  to 
carry  out  its  responsibilities.  Accordingly, 
when  the  Commissioners  of  the  Con* 
sumer  Product  Safety  Commission  hold 
meetings  for  the  purpose  of  Jointly  con- 
ducting or  disposing  of  Commission  busi- 
ness, the  meetings  shall  be  held  in  £ic> 
cordance  with  the  provisions  of  the  Gov- 
ernment in  the  Sunshine  Act. 

(b)(1)  In  order  for  the  Consumer 
Product  Safety  Commission  to  properly 
carry  out  its  mandate  to  protect  the 
public  from  unreasonable  risks  of  injury 
associated  with  consumer  products,  the 
Commission  has  determined  that  it  must 
involve  the  pubUc  to  the  fullest  possible 
extent  in  its  activities. 

(2)  To  guarantee  public  confidence  in 
the  integrity  of  Commission  decision- 
making, the  Agency  wllL  to  the  fullest 
possible  extent,  conduct  its  business  in 
an  open  maimer  which  is  free  frwn  any 
actual  or  apparent  impropriety. 

(S)  To  achieve  the  golds  set  forth  in 
paragraphs  (b)  (1)  and  (2),  the  Commis- 
sion believes  that,  wh'erever  practicable, 
it  should  notify  the  public  in  advance 
of  all  Agency  meetings  involving  matters 
of  substantial  interest  held  or  attended 
by  its  personnel  and  permit  the  public 
to  attend  such  meetings.  P^irthermore, 
to  ensure  the  widest  possible  exposure 
of  the  details  of  such  meetings,  the 
Agency  will  keep  records  of  them  which 
are  freely  available  for  inspection  by  the 
public. 

§  1012.2     DefiniUons. 

As  used  in  this  Part  1012,  the  following 
terms  shall  have  the  meanings  set  forth: 


(a)  Affency.  The  entire  organization 
which  bears  the  title  Consumer  Product 
Safety  Commission  (CPSC) . 

(b)  Agency  staff.  Employees  of  the 
Agency  other  than  the  five  Commis- 
sioners. 

(c)  Commissioner.  An  Individual  who 
belongs  to  the  collegial  body  heading  the 
CPSC. 

(d)  Commission.  The  Commissioners 
of  the  Consumer  Product  Safety  Com- 
mission acting  in  an  oflBcial  capacity. 

(e)  Majority  of  the  Commission.  Three 
or  more  of  the  Commissioners. 

(f)  Commission  meeting.  The  joint 
deliberations  of  at  least  a  majority  of 
the  Commission  where  such  deliberations 
determine  or  result  in  the  joint  conduct 
or  disposition  of  official  Agency  business. 
This  term  does  not  include  meetings  re- 
quired or  permitted  by  S  1012.4(e)  (1)  (to 
determine  whether  a  meeting  wiD  be 
open  or  closed),  meetings  required  or 
permitted  by  {  10124(b)(2)  (to  change 
the  subject  matter  of  a  meeting  or  the 
determination  to  open  or  close  a  meet- 
ing after  the  public  announcement)  or 
meetings  required  or  permitted  by 
§  1012.4(a)  (2)  (to  dispense  with  the  one 
week  advance  notice  of  a  meeting) . 

(g)  Agency  meeting.  Any  face-to-face 
encounter,  other  than  a  Commission 
meeting  as  defined  in  paragraph  (f)  of 
this  section,  in  which  one  or  more  em- 
ployees, including  Commissioners,  discuss 
any  subject  relating  to  the  Agency  or  any 
subject  under  Its  Jurisdiction. 

(h)  Outside  party.  Any  person  not  an 
employee,  not  under  contract  to  do  work 
for  the  Agency,  or  not  acting  In  an  offi- 
cial capacity  as  a  consultant  to  the  Con- 
sumer Product  Safety  Commission,  such 
as  advisory  committee  members  or 
offeror  personnel.  Examples  of  persons 
falling  within  this  definition  are  repre- 
sentatives from  industry,  consumer 
groups  and  other  government  bodies. 
Members  of  the  news  media  are  not  con- 
sidered to  be  outside  parties  when  acting 
in  a  news -gathering  capacity.  (See  also 
S  1012.7.) 

(1)  Substantial  interest  matter.  Any 
matter,  other  than  that  of  a  trivial  na- 
ture, that  pertains  in  whole  or  in  part 
to  any  Issue  that  is  likely  to  be  the  sub- 
ject of  a  regulatory  or  policy  decision 
by  the  Commission.  Pending  matters,  i.e, 
matters  before  the  Agency  in  which  the 
Agency  is  legally  obligated  to  make  a 
decision,  automatically  constitute  sub- 
stantial Interest  matters.  Examples  of 
pending  matters  are:  scheduled  admin- 
istrative hearings;  matters  published  for 
public  comment:  petitions  under  consid- 
eration; and  mandatory  standard  devel- 
opment activities.  The  following  ex- 
amples do  not  constitute  substantial  in- 
terest matters:  inquiries  concerning  the 
status  of  a  pending  matter;  discussions 
relative  to  general  interpretations  of  ex- 
isting laws,  rules,  and  regulations;  in- 
spection of  nonconfidential  C7PSC  docu- 
ments by  the  public;  negotiations  for 
contractual  services:  and  routine  C:PSC 
activities  such  as  recruitment,  training. 
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meetings  involving  consumer  deputies,  or 
meetings  with  hospital  staff  and  other 
personnel  Involved  in  theJfational  Elec- 
tronic Injury  Surveillance  System. 

(j)  Pvi)lic  announcement.  A  matter  is 
publicly  announced  when  it  is  entered 
on  the  master  calendar  or  public  calen- 
dar, or  both. 

§  1012.3  Forms  of  advance  public  no- 
lice  of  meetings;  public  calendar/ 
master  calendar  and  "Federal  Regis- 
ter." 

Advance  notice  of  Agency  activities  is 
provided  to  the  public  so  that  it  may 
know  of  and  participate  In  these  activi- 
ties to  the  fullest  extent  possible.  Where 
appropriate,  the  Commission  uses  the 
following  types  of  notices  for  both 
Agency  meetings  involving  substantial 
interest  matters  and  Commission  meet- 
ings. 

(a)  Public  calendar /master  calendar. 
(1)  The  printed  public  calendar  and  the 
master  calendar  maintained  in  the  Office 
of  the  Secretary  are  the  principal  means 
by  which  the  Agency  notifies  the  public 
of  its  day-to-day  activities.  The  public 
calendar  and/or  master  calendar  pro- 
vide advance  notice  of  public  hearings, 
Commission  meetings,  Agency  meetings 
with  outside  parties  involving  substantial 
Interest  matters,  selected  staff  meetings, 
advisory  committee  meetings,  and  other 
events  such  as  speeches,  and  participa- 
tion in  panel  discussions,  regardless  of 
the  location.  The  public  calendar  also 
lists  recent  CPSC  Federal  Register  is- 
suances and  Advisory  Opinions  of  the 
Office  of  the  Greneral  Counsel. 

(2)  Upon  request  in  writing  to  the 
Office  of  the  Secretary,  Consumer  Prod- 
uct Safety  Commission,  Washington. 
D.C.  20207,  any  person  or  organization 
will  be  sent  the  public  calendar  on  a 
regular  basis  free  of  charge.  In  addition, 
Interested  persons  may  contact  the  Office 
of  the  Secretary  to  obtain  information 
fitHn  the  master  calendar  which  is  kept 
current  on  a  daily  basis. 

(3)  The  master  calendar,  supple- 
mented by  meeting  summaries,  is  In- 
tended to  serve  the  requirements  of  sec- 
tion 27(j)(8)  of  the  Consumer  Product 
Safety  Act  (15  UJ3.C.  2076 (J)  (8) ) . 

(4)  Commissioners  and  Agency  staff 
are  responsible  for  reporting  meeting  ar- 
rangements for  Agency  meetings  to  the 
Office  of  the  Secretary  so  that  they  may 
be  published  tn  the  printed  public  cal- 
endar or  entered  on  the  master  calendsu- 
at  least  seven  days  before  a  meeting, 
except  as  provided  in  ;  1012.5(b)  (1). 
Such  reports  shall  include  the  following 
information: 

(i)  Probable  participants  and  their 
affiliations; 

(11)  Date,  time  and  place  of  the 
meeting; 

(ill)  Subject  of  the  meeting  (as  fully 
and  precisely  designated  as  possible) ; 

(iv)  Who  requested  the  meeting; 

(v)  Whether  the  meeting  involves 
matters  of  substantial  interest; 

(vl)  Notice  that  the  meeting  is  open 
or  reason  why  the  meeting  or  any  portion 


of  the  meeting  is  closed  <e.g..  discussion 
of  trade  secrets) ;  and 

(vii)  Name  and  telephone  number  of 
the  CPSC  host  or  contact  perstm. 

(5)  The  Secretary  of  the  Commission 
is  responsible  for  preparing  and  making 
public  the  annoimcements  and  notices 
relating  to  Commission  meetings  that 
are  required  in  §  1012.4(a)  and  (b) . 

(b)  Federal  Register.  The  P^dekal 
Register  is  the  publication  through 
which  official  notifications,  including 
formal  rules  ahd  regulations  of  the 
Agency,  are  made.  Because  the  public 
calendar  and,  or  master  calendar  are  the 
primary  devices  through  which  the 
Agency  notifies  the  public  of  its  routine, 
daily  activities,  the  Federal  Regijster  will 
be  utilized  only  when  required  by  the 
Government  in  the  Sunshine  Act  (as  pro- 
vided In  §  1012.4  (a)  and  (b) )  or  other 
applicable  law,  or  when  the  Agency  be- 
heves  that  the  additional  covers«e  which 
the  Federal  Register  can  provide  is  nec- 
essary to  assist  in  notlficatlMi  to  the  pub- 
lic of  important  meetings. 

§  1012.4  Commission  meeting:-;  require- 
ments for  advance  public  notice  and 
attendance  by  the  public. 

Commission  meetings  are  held  for  the 
purpose  of  jointly  conducting  the  formtd 
business  of  the  Agency,  including  the 
rendering  of  official  decisions.  The  fol- 
lowing provisions  regarding  announce- 
ment of  meetings  and  attendance  by  the 
public  shall  apply  to  Commission  meet- 
ings that  determine  or  result  in  the  Joint 
conduct  or  disposition  of  official  Agency 
business.  Requirements  as  to  other  types 
of  meetings  Commissioners  may  attend 
(Agency  meetings)  are  contemned  In 
5  1012.5. 

<a>  Announcement  of  meetings.  (1) 
The  Agency  shall  announce  each  Com- 
mission meeting  in  the  public  calendar 
or  master  calendar  at  least  one  week 
(seven  calendar  days)  before  the  meet- 
ing. The  Agency  shall  concurreitly  sub- 
mit the  announcement  for  publication 
in  the  Federal  Register.  Ttie  announce- 
ment and  the  Federal  Rbgistsr  notice 
shall  contain  the  following  information : 

(1)  The  date,  time,  and  place  of  the 
meeting; 

(ii)  The  subject  matter  of  the  meeting; 

(ill)  Whether  the  meeting  will  be  open 
or  closed  to  the  public ; 

(iv)  The  name  and  phone  number  of 
the  official  who  responds  to  requests  for 
information  about  the  meeting. 

(2)  If  a  majority  of  the  Commission 
determines  by  recorded  vote  that  Agency 
business  requires  calling  a  meeting 
earlier  than  7  calendar  days  in  advance, 
announcement  shall  be  made  in  the  pub- 
lic calendar  or  master  calendar  at  the 
earliest  practicable  time  and  the  Agency 
shall  transmit  the  annoimcement  con- 
currently for  publication  in  the  Federal 
Register. 

(b)  Changes  after  public  announce- 
ment. (1)  When  necessary  and  at  the 
direction  of  the  Chairman,  the  Secretaiy 
shall  change  the  time  of  a  meeting  after 
the  announcement  in  the  public  calen- 


dar or  master  calendar.  Such  change 
shall  be  entered  on  the  master  calendar 
and  such  other  notice  shall  be  given  as 
is  practicable. 

(2)  The  Commission  may  change  the 
subject  matter  of  a  meeting  or  the  de- 
cision to  open  or  close  a  meeting  or  por- 
tion thereof  to  the  public,  after  an- 
nouncement in  the  public  calendar  or 
master  calendar  only  if  a  majority  of  the 
Commission  determines  by  recorded  vote 
that  Agency  business  so  requires  and 
that  no  earlier  announcement  of  the 
change  was  possible.  The  Commission 
shall  announce  the  change  in  the  public 
calendar  or  master  calendar  at  the  earli- 
est practicable  time  before  the  meetint; 
and  shall  concurrently  submit  the  an- 
nouncement for  publication  in  the  Fkd- 
ERAL  Register.  (See  also  S  1012.4(f  >  for 
requirements  Tor  Commission  reconsid- 
eration of  a  decision  to  open  or  clo.«e  a 
meeting  to  the  public.) 

ic)  Attendance  by  the  public.  Every 
portion  of  every  Commission  meeting 
shaU  be  open  to  pubUc  observation,  ex- 
cept as  provided  in  paragraph  (d)  of  this 
section.  Notwithstanding  pcuugraph  (d> 
of  this  section.  Commission  meetings  or 
portions  thereof  may  be  open  to  public 
obser\'aticm  If  the  Commission  deter- 
mines that  the  public  interest  so  re- 
quires. The  number  of  piibhc  observers 
shall  be  limited  only  by  availability  of 
space.  Attendance  by  the  public  shall  be 
limited  to  observation  and  shall  not  in- 
clude participation. 

(d)  Exceptions  to  the  requirement  of 
openness.  The  requirement  in  paragraph 
(c)  of  this  section  that  all  Commission 
meetings  be  open  to  public  observation 
shsdl  not  apply  to  any  Commission  meet- 
ing or  portion  thereof  for  which  the 
Commission  has  determined.  In  accord- 
ance with  the  procedures  for  closing 
meetings  set  forth  in  iiaragraph  (e)  of 
this  section,  that  such  meeting  or  portion 
thereof  is  likely  to — 

(1)  Disclose  matters  that  are  specifi- 
cally authorized  under  criteria  estab- 
lished by  an  Executive  Order  to  t>e  kept 
secret  in  the  interests  of  national  de- 
fense or  foreign  policy  and  in  fact  prop- 
erly classified  pursuant  to  such  Executive 
Order; 

(2)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  the  Agency : 

(3)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  5  U.S.C.  552)  :  Provided,  That  such 
statute  (i)  requires  that  the  matters  be 
withheld  from  the  pubUc  in  such  a  man- 
ner as  to  leave  no  discretion  on  the  issue. 
or  (II)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  type.*; 
of  matters  to  be  withheld; 

(4)  Disclose  trade  secrets  and  com- 
mercial or  financial  Informatlm  ob- 
tained from  a  person  and  privileged  or 
confidential: 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  perscsi : 

(6)  Disclose  lnfomuitl(m  of  a  personal 
nature  where  dlscloflure  would  consti- 
tute a  clearly  unwarranted  inva.sion  of 
personal  privacy; 
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(7)  Disclose  investigatory  records  com- 
piled for  law  enforcement  purposes,  or 
information  which  If  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would  (i)  inter- 
fere with  enforcement  proceedings,  (ii) 
deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication,  (iii)  con- 
stitute an  unwarranted  invasion  of  per- 
sonal privacy.  (iv>  disclose  the  identity 
of  a  confidential  source  and,  in  the  case 
of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investitjation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the  con- 
fidential source,  (v)  disclose  investiga- 
tive techniques  and  procedures,  or  (vl) 
endanger  the  life  or  physical  safety  of 
law  enforcement  personnel; 

(8)  Disclose  information  contained  In 
related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency  respon- 
sible for  the  regulation  or  supervision  of 
financial  institutions: 

(9)  Disclose  Information  the  prema- 
ture disclosure  of  which  would  be  likely 
to  significantly  frustrate  implementa- 
tion of  a  proposed  Agency  action.  This 
provision  does  not  apply  in  any  instance 
where  the  Agency  has  already  disclosed 
to  the  public  the  content  or  nature  of  Its 
proposed  action,  or  where  the  Agency  is 
required  by  law  to  make  such  disclosure 
on  Ita  own  Initiative  pior  to  taking  final 
agency  action  on  such  proposal;  or 

(10)  Specifically  concern  the  Agency's 
Issuance  of  a  subpoena,  or  the  Agency's 
participation  in  a  civil  action  or  proceed- 
ing, an  action  In  a  foreign  court  or  in- 
ternational, tribunal  or  an  arbitration. 
or  the  initiation,  conduct,  or  disposition 
by  the  Agency  of  a  particular  iSise  of 
formal  agency  adjudication  pursuant  to 
the  procedures  In  5  U.S.C.  554  or  other- 
wise Involving  a  determination  on  the 
record  after  opportunity  for  a  hearing. 

(e)  Procedure  for  closing  meetings  of 
the  Commission.  The  following  proced- 
ure shall  be  followed  In  closing  a  Com- 
mission meeting  or  portion  thereof  to 
public  observation: 

(1)  A  majority  of  the  Commission 
must  vote  to  close  a  meeting  or  portion 
thereof  to  public  observation  pursuant 
to  paragraph  (d)  of  this  section.  A  sep- 
arate vote  of  the  Commission  shall  be 
taken  for  each  matter  with  respect  to 
which  a  Commission  meeting  Is  proposed 
to  be  closed  to  public  observation.  Each 
such  vote  may,  at  the  discretion  of  the 
Commission,  apply  to  that  portlcm  of 
any  meeting  held  within  the  following 
thirty  days  In  which  such  matter  is  to  be 
discussed.  The  vote  of  each  Commis- 
sioner participating  in  such  vote  shall 
be  recorded  and  no  proxies  shall  be 
allowed. 

(2)  Any  person,  whose  Interest  may  be 
directly  affected  if  a  portion  of  a  meet- 
ing is  open,  may  request  in  writing  to 
the  Office  of  the  Secretary  that  the 
Commission  close  that  portion  on  the 
basis  of  paragraph  (d)  (5),  (6)  or  (7) 
of  this  section.  The  Commission  shall 
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vote  on  such  requests  if  at  least  one 
Commissioner  desires  to  do  so. 

(3'  Within  one  day  of  a  vote  in  ac- 
cordance with  paragraph  (d)  (1)  or  (2) 
of  this  section  to  close  a  Commission 
meeting  or  portion  thereof,  the  Secretary 
shall  make  available  to  the  public  a 
notice  setting  forth : 

(i)  The  results  of  the  vote  reflecting 
the  vote  of  each  Commissioner; 

(ii>  A  full  explanation  of  the  action  of 
the  Commission  closing  the  meeting  or 
portion  thereof,  including  reference  to 
the  specific  basis  for  such  closing  (see 
paragraph  (d)  of  this  section)  and  an 
explanation,  (without  disclosing  exempt 
information),  of  why  the  Commission 
concludes  on  balance,  (taking  into  ac- 
count the  relative  advantages  and  disad- 
vantages to  the  public  of  conducting  the 
meeting  in  open  or  closed  session)  that 
the  public  Interest  would  best  be  served 
by  closing  the  meeting; 

(iii)  A  list  of  all  persons  (other  than 
Commissioners)  expected  to  attend  the 
meeting  and  their  affiliations;  and 

(iv)  A  certification  by  the  General 
Coimsel  that  in  his  or  her  opinion,  the 
meeting  may  properly  be  closed  to  the 
public. 

(4)  The  public  release  of  the  written 
statement  required  by  paragraph  (d)  (3) 
of  this  section  may  be  delayed  upon  a 
determination  by  the  Commission,  by  re- 
corded vote,  that  such  a  notice,  or  por- 
tion thereof,  would  disclose  information 
which  may  be  withheld  In  accordance 
with  paragraphs  (d)  (1)  through  (10)  of 
this  section. 

(f)  Reconsideration  of  a  decision  to 
open  or  close  a  meeting.  The  Commlssl(»x 
may,  In  accordance  with  the  procedures 
in  paragraph  (b)  (2)  or  (e)  (2)  of  this 
section,  reconsider  its  determination  to 
open  or  close  a  Commission  meeting 
when  it  finds  that  the  public  interest  so 
requires. 

§  1012.5  Agency  meetings:  require- 
ments for  advance  public  notice  and 
attendance  by  the  public 

For  the  purpose  of  implementing  the 
Agency's  meetings  policy,  meetings  which 
involve  Agency  staff  or  the  Commission- 
ers, other  than  Commission  meetings, 
shall  be  classified  in  the  following  cate- 
gories and  shall  be  held  according  to  the 
procedures  outlined  within  each  category. 

(a)  Hearings.  Hearings  are  public  in- 
qiiiries  held  by  direction  of  the  Commis- 
sion for  the  purpose  of  fact  finding  or  to 
comply  with  statutory  requirements.  The 
Office  of  the  Secretary  is  responsible  for 
providing  transcription  services  at  the 
hearings.  Where  possible,  notice  of 
forthcoming  hearings  wUl  be  published  in 
the  public  calendar  and  the  Pkderai. 
Register  at  least  30  days  before  the  date 
of  the  hearings. 

(b)  Meetings  between  Commissionen 
or  Agency  staff  and  outside  parties.  The 
following  requirements  shall  apply  to 
Agency  meetings  between  C(Mnmlsslon- 
en  or  Agency  staff  and  outside  parties 
whether  hosted  or  attended  at  Agency 
premises  or  at  the  premises  of  outside 
parties,  or  at  any  other  location: 
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(1)  Notice,  (i)  (A)  Notice  of  Agency 
meeting?  with  outside  parties  involving 
substantial  interest  matters  shall  be  pub- 
lished in  the  public  calendar  at  least  7 
calendar  days  in  advance  of  the  meet- 
ing. Any  Agency  employee  plarming  to 
host  or  attend  such  a  meeting  must  no- 
tify the  Office  of  the  Secretary  as  pro- 
vided in  5  1012.3(a)(4).  Once  notifica- 
tion has  been  made.  Commission  em- 
ployees subsequently  desiring  to  attend 
the  meeting  need  not  notify  the  Office  of 
the  Secretary. 

•  B)  When  there  is  no  opportunity  tO' 
give  7  days  advance  notice  of  a  meeting. 
Agency  staff  (other  than  the  personal 
staff  of  Commissioners)  who  desire  to 
hold  or  attend  such  meeting  must  obtain 
the  approval  of  the  Office  of  the  Chair- 
man. Personal  staff  of  Commissioners 
must  obtain  the  approval  of  their  respec- 
tive Commissioners.  If  such  approval  is 
obtained,  the  Office  of  the  Secretary 
must  be  notified  in  advance  of  the  meet- 
ing to  record  the  meeting  on  the  master 
calendar.  The  Office  of  the  Secretary 
shall  publLsh  notice  of  the  meeting  as  an 
addendum  to  the  succeeding  public  calen- 
dar. Becau.se  It  could  unduly  compromise 
the  indepedence  of  Individual  Commis- 
sioners, they  need  not  obtain  the  permis- 
sion of  the  Chairman  to  hold  or  attend 
an  emergency  unscheduled  meeting.  List- 
ing of  the  meeting  in  the  master  calendar 
is  still  required. 

(11)  Exceptions.  The  notice  require- 
ment shall  not  apply  to: 

(A)  Meetings  with  outside  parties  not 
involving  substantial  interest  matters 
(although  such  meetings  should  be  listed 
where  the  public  Interest  would  be 
served). 

(B)  Meetings  regarding  initial  notifi- 
cations pursuant  to  section  15(b)  of  the 
Consumer  Product  Safety  Act.  However, 
subsequent  meetings  are  not  excepted 
from  the  notice  requirement. 

(C)  Meetings  held  during  the  normal 
course  of  field  surveillance,  inspection  or 
Investigation  of  a  person  or  comp>any,  in- 
cluding informal  citation  hearings  under 
the  Federal  Hazardous  Substances  Act 
or  the  Poison  Prevention  Packaging  Act. 
However,  advance  notice  is  required  for 
any  negotiation  meetings  leading  to  set- 
tlement of  individual  cases. 

(D)  Meetings  or  discussions  with  or  at 
the  request  of  members  of  Congress  and 
their  staffs,  or  Office  of  Management  and 
Budget  personnel  relating  to  legislation 
or  appropriation  matters. 

(E)  Meetings  with  Department  of  Jus- 
tice employees  regarding  litigation  mat- 
ters. 

(F)  Routine  speeches  given  by  CPSC 
personnel  before  outside  parties.  How- 
ever, persormel  are  encouraged  to  submit 
advance  notice  of  these  speeches  to  the 
Office  of  the  Secretary  for  inclusion  In 
the  public  calendar,  for  information  pur- 
poses. 

(2)  Attendance  by  the  public,  (i)  Any 
person  or  organization  may  attend  any 
Agency  meeting  listed  In  the  master  cal- 
endar unless  that  meeting  has  been  listed 
as  a  closed  meeting.  Generally,  all  meet- 
ings between  Agency  employees  and  out- 
side parties  are  open  to  the  public  for  the 


PROPOSED  RULES 


:>0s3 


purpose  of  observation  or  participation, 
subject  only  to  space  limitations.  Partici- 
pation by  the  public  may  be  permitted  by 
the  meeting  chairperson.  When  feasible, 
a  person  or  organization  deslrln^'to  at- 
tend should  give  at  least  one  day  advance 
notice  to  the  employee  holding  or  attend- 
ing such  meeting. 

(ii)  TTie  following  Agency  meetings 
are  not  open  to  the  public : 

(A)  Meetings,  or,  if  possible,  portions 
of  meetings  where  the  Office  of  the  Gen- 
eral Coimsel  has  determined  that  pro- 
prietary data  are  to  be  discussed  in  such 
a  manner  sis  to  imperil  their  confiden- 
tiality. 

(B)  Meetings  held  by  outside  parties 
at  which  limits  on  attendance  are  Im- 
posed by  lack  of  space,  provided,  that 
such  meetings  are  open  to  the  press  or 
other  news  media. 

(C)  Meetings  regarding  initial  notifi- 
cations pursuant  to  section  15(b)  of  the 
Consumer  Product  Safety  Act.  All  subse- 
quent meetings  shall  be  open  to  the 
public. 

(D)  Meetings  held  during  the  normal 
course  of  field  surveillance,  inspection,  or 
investigation  of  a  person  or  company,  in- 
cluding Informal  citation  hearings  tmder 
the  Federal  Hazardous  Substances  Act 
or  the  Poison  Prevention  Packaging  Act. 
However,  the  public  may  attend  any  ne- 
gotiation meetings  leading  to  settlement 
of  Individual  cases. 

(E)  Meetings  held  with  other  govern- 
ment officials  when  they  request  that  the 
meeting  be  closed,  and,  in  the  opinion 
of  the  Agency  employees,  extraordinary 
circumstances  warrant  closing  the  meet- 
ing. 

(F)  Meetings  between  Agency  staff 
(other  than  Commissioners  and  their  per- 
sonal staff)  and  an  outside  party,  when, 
by  majority  vote  of  the  Commission,  it 
Is  determined  that  extraordinary  circum- 
stances require  that  the  meeting  be 
closed.  In  such  a  case,  the  reasons  for 
closing  the  meeting  or  a  portion  of  the 
meeting  shall  be  detailed  in  the.  public 
calendar. 

(G)  Meetings  between  a  Commis- 
sioner, his  or  her  personal  staff,  and  an 
outside  party,  when  In  the  opinion  of 
the  Commissioner  extraordinary  circum- 
stances require  that  the  meeting  be 
closed.  In  such  a  case,  the  reasons  for 
closing  the  meeting  or  a  portion  of  the 
meeting  shall  be  detailed  in  the  public 
calendar. 

(H)  Meetings  or  discussions  with 
members  of  Congress  and  their  staffs  or 
Office  of  Management  and  Budget  per- 
sonnel relating  to  legislation  or  appropri- 
ation matters. 

(I)  Meetings  with  Department  of  Jus- 
tice employees  regarding  litigation  mat- 
ters. 

(3)  Recordkeeping.  Any  Commission 
employee  who  holds  or  attends  an  Agency 
meeting  Involving  a  substantial  interest 
matter  must  prepare  a  meeting  sionmsu-y 
as  described  in  5  1012.6(c)  (1) .  However, 
only  one  meeting  summary  Is  required  for 
each  meeting,  even  If  more  them  one 
CPSC  employee  holds  or  attends  the 
meeting. 


'c)  Staff  meetings.  Staff  meetings  are 
attended  only  by  members  of  the  Agency 
£is  a  general  rule.  At  the  discretion  of 
the  participants,  such  meetings  may  be 
listed  on  the  public  calendar  and  attend- 
ance by  the  public  may  be  permitted. 
Recordkeeping  is  at  the  discretion  of 
the  participants. 

(d)  Advisory  committee  meetings. 
Meetings  of  the  Agency's  advisory  com- 
mittees are  scheduled  by  the  Commis- 
sion. Notice  will  be  given  In  both  the 
public  calendar  and  the  Federal  Regis- 
ter. Advisory  committee  meetings  sei-ve 
as  a  forum  for  discussion  of  matters  rel- 
evant to  the  Agency's  statutory  respon- 
sibility with  the  objective  of  providing 
advice  and  recommendations  to  the 
Commission.  The  Agency's  advisory 
committees  are  the  National  Advisory 
Committee  for  the  Flammable  Fabrics 
Act.  the  Product  Safety  Advisory  Coun- 
cil, and  the  Technical  Advisory  Commit- 
tee on  Poison  Prevention  Packaging. 
The  Office  of  the  Secretary  Is  responsible 
for  the  recordkeeping  for  such  meetings. 
All  meetings  of  advisory  committees  are 
open  to  the  public  as  provided  in  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended  by  Pub.  L.  94-409, 
5  U.S.C.  App.  I)  and  the  Commission's 
regulations  under  that  Act  (16  CFR  Part 
1018;  41  FR  45821,  October  18,  1976 >. 

§  1012.6      Recordkeeping  requirements. 

(a)  Commission  meetings — (1)  Main- 
tenance of  transcripts,  recordings  or 
minutes.  (I)  The  Agaicy  shall  maintain 
a  cranplete  transcript  or  electronic  re- 
cording of  each  Commission  meeting, 
whether  open  or  closed,  except  that  in 
the  case  of  a  meeting,  or  portion  thereof, 
closed  to  the  public  pursuant  to  para- 
graph <10)  of  S  1012.4(d),  the  Agency 
may  elect  to  maintan  a  set  of  minutes 
instead  of  a  transcript  or  a  recording. 
Minutes  shall: 

(A)  Fully  and  clearly  describe  all  mat- 
ters discussed,  and 

(B)  Provide  a  full  and  accurate  siun- 
mary  of  any  actions  taken  and  the  rea- 
sons therefor;  including  a  description 
of  each  of  the  views  expressed  on  any 
item  and  the  record  of  any  roll  call 
vote  (reflecting  the  vote  of  each  Com- 
missioner on  the  question).  All  docu- 
ments considered  in  connection  with  any 
action  shall  be  Identified  in  such 
minutes. 

<ii)  The  transcript,  recording  or  min- 
utes of  closed  Commission  meetings  shall 
Include  the  certification  by  the  General 
Counsel  required  by  §  1012.4(e)  (3)  (iv) 
and  a  stat«nent  by  the  presiding  Com- 
missioner setting  forth  the  date,  time 
and  place  of  the  meeting  and  the  persons 
present. 

<llii  The  transcript,  recording  or  min- 
utes of  any  Commission  meeting  may 
include  attachments  such  as  Commis- 
sion opinions,  briefing  papers,  or  other 
documents  presented  at  the  meeting. 

(iv)  The  transcript  and  accompany- 
ing material  shall  be  maintained  by  the 
Secretary  for  a  period  of  at  least  two 
years  after  the  meeting,  or  until  one 


year  a{t*r  the  conclusion  of  any  Ageniy 
pvoceedina  with  respect  to  which  the 
meeting,  or  portion- thereof,  was  held 
whichever  occurs  later. 

<2'  Availability  of  transcripts,  record- 
ings or  minutes.  The  Agency  shall  make 
available  to  the  public,  the  transcript, 
recording  or  minutes  of  Commission 
meetings.  However,  unless  the  Commis- 
sion finds  that  the  public  interest  re- 
quires otherwise,  any  portion  of  the 
transcript,  recording  or  minutes  of  a 
closed  meeting  which  is  determined  to 
contain  Information  which  may  properly 
be  withheld  from  the  public  on  the  ba!-!*^ 
of  paragraphs  tl>  through  <10i  of- 
5  1012.4<d>  need  not  be  made  available 
to  the  public. 

i3i  Procedure  for  making  availablr 
tran.f.cripts,  recordings  or  minutes.  Meet- 
ing records  will  be  made  available  for 
inspection  or  copies  will  be  ftirnished.  a.--- 
requested.  In  accordance  with  the  fol- 
lowing procedures. 

Ill  Requests.  Requests  for  inspection 
or  copies  shall  be  in  writing  addressed 
to  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207.  A  request  must  reasonably  de- 
scribe the  meeting,  or  portion  thereof 
including  the  date  and  subject  matter 
and  any  other  Information  which  may 
help  to  Identify  the  requested  materia) 

<ii)  Responses  to  reovests.  The  re- 
sponsibility for  respoixUng  >o  requests 
for  meeting  records  is  vested  In  the  Sec- 
retarj-  of  the  Cc«nmlssion.  In  any  case 
where  the  Secretary  or  designee  of  the 
Secretary  in  his/her  discretion  deter- 
mines that  a  request  for  an  Identifiable 
meeting  record  should  be  initially  deter- 
mined by  the  Commission,  the  Secretary 
or  designee  may  certify  the  matter  to 
the  Commission  for  decision.  In  thai 
event,  the  Commissitm  decision  shall  be 
made  within  the  time  Umtte  set  forth  in 
paragraph  <a)(3)(iii)  of  this  section 
and  shall  be  final. 

(Ill)  Time  limitations  «n  responses  to 
requests.  The  Secretary  or  designee  of 
the  Secretary  shall  respond  to  all  writ- 
ten requests  for  copies  erf  meeting  rec- 
ords within  ten  (10)  working  days.  The 
time  limitations  on  responaes  to  requests 
shall  begin  to  run  as  of  the  time  a  re- 
quest for  records  is  received  and  date 
stamped  by  the  Office  of  the  Secretary 

•  lv>  Responses:  Form  and  content 
When  a  requested  meeting  record  has 
been  identified  and  is  available  for  dis- 
closure, the  requester  shall  either  t>e  in- 
formed as  to  where  and  when  the  rec- 
ords will  be  made  available  for  Inspec- 
tion or  supplied  with  a  copy.  A  response 
denying  a  written  request  for  a  meeting 
record  of  a  closed  meeting  shall  be  in 
writing  signed  by  the  Secretary  and 
shall  include: 

<A'  A  reference  to  the  specific  ex- 
emptions under  the  Government  hi  the 
Sunshine  Act  (5  U.S.C.  562b(c))  au- 
thorizing the  denial;  and 

<B)  A  statement  that  the  denial  may 

be  appealed  to  the  Commission  pursuant 

,to  paragraph  'a)(3)(v)  of  this  section. 

'v>  Appeals  to  the  Commissioners 
<Ai  When  the  Secretary  or  designee  of 
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the  Secretary  has  denied  a  request  for 
records  In  whole  or  in  part,  the  request- 
er may.  within  30  days  of  its  receipt, 
appeal  the  denial  to  the  Commissioners 
of  the  Consumer  Product  Safety  Com- 
mission by  writing  to  the  attention  of 
the  Chairman,  Consumer  Product  Safe- 
ty Commission,  Washington.  D.C.  20207. 

(B)  The  Commission  will  act  upon  an 
appeal  within  20  working  days  of  its  re- 
ceipt The  time  limitations  on  an  appeal 
begin  to  run  as  of  the  time  an  appeal  Is 
received  by  the  OfHce  of  the  Chairman 
and  date  stamped. 

(C)  The  Commission's  action  on  ap- 
peal shall  be  in  writing,  signed  by  the 
Chairman  of  the  Commission  If  the  ap- 
peal is  denied  and  shall  Identify  the 
Commissioners  who  voted  for  a  denial.  A 
denial  In  whole  or  In  part  of  a  request 
on  appeal  for  records  of  a  closed  meet- 
ing shall  set  forth  the  exemption  relied 
on  and  a  brief  explanation  (without  dis- 
closing exempt  information)  of  how  the 
exemption  applies  to  the  records  with- 
held- A  denial  in  whole  or  in  part  shall 
also  Inform  the  requester  of  his/her 
right  to  seek  Judicial  review  as  specified 
in5D.S.C.552b(h). 

(vl)  Fees.  <A)  Fees  shall  be  charged 
for  copies  of  transcripts,  recordings, 
transcriptions  of  recordings  or  minutes 
In  accordance  with  the  schedule  con- 
tained in  paragraph  (a)  (3)  (vl)  (C)  of 
this  section. 

(B)  There  shall  be  no  fee  charged  for 
services  rendered  In  connection  with 
production  or  disclosure  of  meeting  rec- 
ords unless  the  charges,  calculated  ac- 
cording to  the  schedule  below,  exceed 
the  simi  of  $25.00.  Where  the  charges  are 
calculated  to  be  an  amoimt  In  excess  of 
$25.00,  the  fee  charged  shall  be  the  dif- 
ference between  $25.00  and  the  calcu- 
lated charges. 

(C)  The  schedule  of  charges  for  fur- 
nishing copies  of  meeting  records  Is  as 
follows: 

(f )  Reproduction,  duplication  or  copy- 
ing of  transcripts  or  minutes:  10  cents 
per  page. 

(2)  Reproduction  of  recordings:  Ac- 
tual cost  basis. 

(3)  Transcription  (where  meeting  rec- 
ords are  in  form  of  recording  only^ :  Ac- 
tual cost  basis. 

(4)  Postage:  Actual  cost  basis. 

(b)  Records  of  Commission  actioji. 
Records  of  Commission  Action,  simimar- 
Izlng  the  issues  presented  to  the  Commis- 
sion for  decision  and  Indicating  the  vote 
of  eachCommissioner,  document  the  de- 
cisions of  the  Commission,  whether  made 
at  open  or  closed  meetings  or  by  ballot 
vote.  The  Commission's  final  Record  of 
Commission  Action  constitutes  the  oflB- 
cial  means  of  recording  the  decisions  of 
of  the  Commission  and  the  votes  of  In- 
dividual Commissioners  when  filed  with 
the  OflQce  of  the  Secretary. 

(c)  Agency  meetings.  The  types  of  rec- 
ords required  for  Agency  meetings  de- 
pends on  the  type  and  purpose  of  the 
meeting.  Following  is  a  list  of  the  types 
of  and  requirements  for  the  categories 
of  recordkeeping  utilized  by  the  Agency 
for  Agency  meetings. 


PROPOSED  RULES 

(11  Agency  Meeting  Summaries.  (1 
Meeting  siunmaries  are  written  records 
setting  forth  the  Issues  discussed  at  aS 
Agency  meetings  with  outside  parties  in- 
volving substantial  interest  matters.  Any 
Commission  employee  who  holds  or  at- 
tends an  Agency  meeting  involving  a 
substantial  interest  matter  must  prepsu^ 
a  meeting  summary.  However,  only  one 
meeting  summary  Is  required  for  each 
meeting,  even  If  more  than  one  CPSC 
employee  holds  or  attends  the  meeting. 
A  meeting  simimary  should  detail  the 
essence  of  all  substantive  matters  rele- 
vant to  the  Agency,  especially  any  mat- 
ter discussed  which  was  not  listed  on  the 
public  calendar  and  should  describe  any 
decisions  made  or  conclusions  reached 
regarding  substantial  Interest  matters. 
A  meeting  summary  should  also  indicate 
the  date  and  the  Identity  of  persons  at 
the  meeting. 

(iD  A  meeting  summary  or  a  notice 
of  cancellation  of  the  meeting  must  be 
submitted  to  the  OflQce  of  the  Secretary 
within  twenty  (20)  calendar  days  after 
the  meeting  for  which  the  summary  is 
required.  The  Office  of  the  Secretary 
shall  maintain  a  public  file  of  the  meet- 
ing summaries  in  chronological  order. 

(2)  Transcripts.  Transcripts  are  gen- 
erally taken  at  public  hearings  and  cer- 
tain Agency  meetings  when  complex  sub- 
jects; indicate  verbatlro  records  are  de- 
sirable. The  transcript  may  also  Include 
exhibits  submitted  to  be  part  of  the  for- 
mal record  of  an  Agency  meeting.  Coplet 
of  such  transcripts  are  placed  on  file 
for  public  Inspection  In  the  Office  of  the 
Secretary.  T 

§  1012.7     Agency    meetings:    Tlir    news 
media. 

The  Agency  recognizes  that  the  new$ 
media  occupy  a  unique  position  relative 
to  Informing  the  public  of  the  activities 
of  the  Agency.  It  Is  believed  that  the 
inherently  public  natiire  of  the  news 
me<fla  requires  that  their  activities  be 
exempt  from  the  requiremoits  of  this 
Part  whenever  Agency  meetings  are  held 
with  the  news  media  for  the  purpose  erf 
informing  them  about  Agency  activi- 
ties. Such  Agency  meetings  are  not  ex- 
empt in  the  event  that  any  representa- 
tive of  the  news  media  attempts  to  In- 
fluence any  Agency  employee  on  a  sub- 
stantial Interest  matter. 

§  1012.8      Agency    meetings:    Telephone 
conversations. 

Telephone  conversations  present  spe- 
cial problems  regarding  Agency  meetings 
as  set  forth  In  this  Part.  It  Is  recog- 
nized that  persons  outside  the  Agency 
have  a  legitimate  right  to  Information 
and  to  present  their  views  regarding 
Agency  activities.  It  is  further  recognized 
that  such  persons  may  not  have  the 
financial  means  to  travel  to  meet  with 
Agency  employees.  However,  because 
telephone  conversations,  by  their  very 
nature,  are  not  susceptible  to  attend- 
ance or  participation  by  the  public,  care 
must  be  taken  to  ensure  that  they  are 
not  utilized  to  circumvent  the  provisions 
of  this  Part.  Two  basic  rules  apply  to 
telephone  conversations : 


(a)  Any  telephone  conversation  in 
which  substantial  Interest  matters  are 
discussed  with  outside  parties  must  be 
detailed  In  a  meeting  summary  which 
meets  the  requirements  of  8  1012.6(c) 
(1) .  A  summary  detailing  telephone  con- 
versations must  be  submitted  by  the 
CPSC  employee  involved  to  the  Office 
of  the  Secretary  within  20  calendar  days 
after  the  telephone  call  for  which  a 
summary  is  required.  The  Office  of  the 
Secretary  shall  maintain  a  public  file 
of  telephone  call  summaries  in  chrono- 
logical order. 

(b)  All  agency  personnel  must  exer- 
cise sound  judgment  in  discussing  sub- 
stantial interest  matters  during  a  tele- 
phone conversation  and  in  the  exercise 
of  such  discretion,  should  not  hesitate 
to  terminate  a  telephohe  conversation 
and  insist  that  the  matters  being  dis- 
cussed be  postponed  imtil  an  Agency 
meeting  with  appropriate  advance  pub- 
lic notice  may  be  scheduled  or  until  the 
matter  is  presented  to  the  Agency  in 
writing  if  the  outside  party  is  finan- 
cially or  otherwise  unable  to  meet  with 
the  Agency  employee. 

Interested  persons  are  invited  to  sub- 
mit on  or  before  February  28,  1977,  writ- 
ten comments  regarding  this  dociunent. 
Comments  received  after  this  date  will 
be  considered  to  the  extent  practicable. 

Comments  should  be  submitted,  pref- 
erably in  five  copies,  addressed  to  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 
Received  comments  may  be  seen  in  the 
Office  of  the  Secretary.  3rd  Floor.  1111 
18th  Street,  N.W.,  Washington,  D.C.  dur- 
ing working  hours  Monday  through 
Friday. 

Dated:  January  21, 1977. 

Sadte  E.  Dunn, 
Secretary.  Consumer  Prodvx:t 
Safety  Com,mission. 

[PR  Doc.77-2579  Piled  1-26-77; 8: 45  am] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[  17  CFR  Part  240  ] 

[Release  No.  34-13195;  Pile  No.  87-672] 

PERSONS  DEEMED  NOT  TO  BE  BROKERS 

Proposed  Rulemaking 

The  Securities  and  Exchange  Commis- 
sion today  annoimced  for  public  com- 
ment a  proposal  to  adopt  Securities  Ex- 
change Act  Rule  3a4-l  (17  CFR  240.3a4- 
1).  Proposed  Rule  3a4-l  would  provide 
that,  under  certain  circumstances,  per- 
sons who  are  associated  with  an  issuer  of 
securities  and  who  participate  in  a  dis- 
tribution of  the  issuer's  securities  shaU 
be  deemed  not  to  be  brokers,  as  that  term 
is  defined  In  section  3(a)  (4)  of  the  Se- 
curities Exchange  Act  of  1934  (the 
"Act")  (15  U.S.C.  78c(a)  (4) ) .  The  rule  is 
proposed  to  be  adopted  pursuant  to  the 
Act,  particularly  sections  3,  15  and  23 
thereof  (15  U.S.C.  78c.  78o  and  78w). 

Section  3(a)(4)  of  the  Act  provides: 
"The  term  'broker'  means  any  person  en- 
gaged in  the  business  of  effecting  trans- 
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actions  in  securities  for  the  account  of 
others,  but  does  not  include  a  bank." 
Where  an  issuer  of  securities  elects  not  to 
use  a  registered  broker  or  dealer  to  ef- 
fect a  distribution  of  securities  and  in- 
stead effects  the  distribution  through  its 
own  regular  officers  and  employees,  the 
Act  has  customarily  been  interpreted  not 
to  require  the  issuer  itself  to  register  as 
either  a  broker  or  a  dealer;  the  issuer 
would  not  be  efltecting  transactions  for 
the  account  of  others  nor,  generally, 
would  it  be  engaged  in  the  business  of 
both  buying  and  selling  securities  for  its 
own  account.^  At  the  same  time,  the  per- 
sons acting  on  behalf  of  the  issuer  in 
distributing  its  securities  may,  depending 
on  the  circumstances,  be  either  brokers 
or  dealers  within  the  meaning  of  Section 
3(a)(4)  or  3(a)(5)  of  the  Act. 

If  the  definition  of  the  term  "broker" 
In  section  3(a)  (4)  of  the  Act  were  in- 
terpreted to  cover  all  officers,  employees, 
or  other  persons  associated  with  an  is- 
suer who  assisted  the  issuer  in  distrib- 
uting its  securities,  such  persons  would 
have  to  register  as  broker-dealers  imder 
Section  15(a)(1)  of  the  Act  miless  an 
exemption  were  available.'  By  interpreta- 
tion, however,  the  CoHimlsslon's  staff  has 
attempted  over  the  years  to  distinguish 
between  the  circumstances  In  which  per- 
sons distributing  securities  for  Issuers  are 
deemed  not  to  be  "brokers"  within  the 
meaning  of  secticwi  3(a)  (4)  and  circum- 
stances in  which  such  persons  should  be 
deemed  to  be  brokers.  The  rule  the  Com- 
mission has  today  proposed  is  intended  to 
address  that  interpretive  dlstlnctloh. 

Questions  concerning  broker-dealer 
registration  have  frequently  arisen  In 
circumstances  where  an  entity,  that 
characterizes  itself  as  an  issuer  and  pro- 
poses to  distribute  its  securities  through 
its  officers  and  employees,  or  other  per- 
sons associated  with  it,  has  itself  repeat- 
edly been  Involved  In  securities  distribu- 
tions or  is  c<mtrolled  or  managed  by 
those  who  have.  On  the  one  hand,  a  sec- 
iirities  distribution  eflfected  by  persons 
associated  with  an  Issuer,  viewed  in  Iso- 
lation, would  not  generally  raise  ques- 
tions as  to  whether  the  persons  efifect- 
Ing  the  distribution  were  engaged  In  the 
business  of  Meeting  transactions  in  sec - 


1  Section  3(a)  (5),  15  V.S.C.  78c(a)  (6).  pro- 
vides that  the  term  "dealer"  means  any  per- 
son engaged  in  the  business  of  buying  and 
seUing  securitlea  for  his  own  account  but 
does  not  Include  a  bank,  or  any  person  inso- 
far as  he  buys  or  sells  securities  for  his  own 
account,  either  individually  or  in  some  fiduci- 
ary capacity,  but  not  as  part  of  a  regular 
business. 

»Section  15(a)(1).  15  U.S.C.  78o(a)(l). 
generaUy  provides  that  it  shall  be  \inlawful 
for  any  broker  or  dealer  (other  than  one 
whose  business  is  exclusively  Intrastate  and 
who  does  not  make  use  of  any  facility  of  a 
national  securities  exchange)  to  make  use 
of  the  mails  or  any  means  or  instrumentality 
of  interstate  commerce  to  effect  any  trans- 
actions in,  or  to  Induce  or  attempt  to  induce 
the  purchase  or  sale  of,  any  seciu-ity  (other 
than  an  exempted  seeurlty  <X'  commercial 
paper,  bankers'  acceptances,  or  conunercial 
bills)  unless  the  broker  or  dealer  is  registered 
In  accordance  with  Section  15(b)  of  the  Ac^ 
IB  U.S.C.  78o(b). 


urities.  On  the  other  hand,  the  repetitive 
or  continuous  involvement  of  persons  in 
effecting  transactions  lor  a  series  of 
"issuers,"  or  even  a  single  issuer,  may 
indeed  suggest  that  the  persons  engaged 
in  that  distribution  process  are  doing  so 
as  part  of  a  regular  business  and  are 
therefore  brokers  within  the  meaning  of 
section  3(a)  (4). 

Proposed  Rule  3a4-l  would  provide 
guidance  to  issuers  in  determining 
whether  their  officers,  employees  and 
other  associated  persons  would  be  act- 
ing as  brokers  if  they  effected  transac- 
tions in  the  issuer's  securities.  In  the 
past  the  Commission  has  called  atten- 
tion in  general  terms  to  the  applicability 
of  tiie  broker -dealer  registration  re- 
quirements of  Section  15(a)(1)  of  the 
Act  to  persons  selling  certain  securities, 
for  example,  condominium  programs  in- 
volving investment  contracts.'  It  ap- 
pears, however,  that  further  guidance 
would  be  useful  particularly  to  promot- 
ers of,  for  example,  real  estate  syndica- 
tions and  oil  and  gas  drilling  programs 
(and  other  oil  and  gas  ventures)  who 
have  in  the  past  often  sought  to  distrib- 
ute securities. 

The  prt^xwed  rule  would  provide  a 
"safe  harbor"  within  which  pers<ms  as- 
sociated with  an  Issuer  would  be  deemed 
not  to  be  brokers.  "ITie  term  "person  as- 
sociated with  an  Issuer"  would  be  defined 
in  paragraph  (b)  of  the  rule  and  would 
exclude,  smiong  others,  associated  per- 
sons of  an  Issuer  or  other  entity  which 
is  Itself  a  registered  broker  or  dealer. 
Paragraph  (a)  of  the  rule  would  provide 
that  the  safe  harbor  to  be  afif<»-ded  by 
the  rule  would  not  be  available  to  any 
person  who  Is  subject  to  a  "statutory  dis- 
qualification." as  that  term  Is  defined  by 
section  3(a)  (39>  of  the  Act,  15  U.S.C. 
78c(a)(39). 

The  safe  harbor  is  available  to  an  as- 
sociated person  In  any  one  of  three 
ways:  by  confining  his  participation  to 
the  types  of  transactions  enumerated  to 
paragraph  (a)(1),  or  by  being  a  bona 
fide  employee  of  the  issuer  meeting  the 
criteria  set  forth  in  paragraiA  (a)  (2) , 
or  by  restrlcttog  his  activities  to  the 
manner  described  in  paragraph  (a)(3). 

Paragraph  (a)  (1)  would  be  available 
to  those  effecting  certain  kinds  of  tran- 
sactions which  have  not  generally  raised 
substantlELl  probl«ns  of  investor  protec- 
tion. The  transactions  described  to  para- 
graph (a)  (1)  (i)  tovolve  the  Issuer  on 
one  side  and  a  financial  totermediary  on 
the  other.  The  mclusion  of  that  exemp- 
tion is  premised  on  the  belief  that  the 
types  of  financial  mtermediaries  included 
will  generally  be  capable  of  protecting 
their  own  toterests  without  the  need  for 
further  Commission  regulation.  The 
transactions  described  in  paragraph  (a) 
(1)  (ii)  are  those  in  which  an  Issuer  sells 
Its  securities  to  the  public  through  a 
registered  broker  or  dealer.  In  that  case, 
It  is  assumed,  the  activltiee  of  the  Issu- 
er's associated  persons  to  arranging  for 
the  offering  would  not  Appear  to  raise 


'See  Securitiee  Act  Release  No.  5347  (Jan. 
4,  1973). 


problems  of  investor  protection  so  long 
as  only  the  registered  broker  or  dealer 
is  tovolved  to  making  sales  to  the  pub- 
lic. The  transactions  described  to  para- 
graphs (a)(1)  <lii)  and  (iv)  are  included 
because  they  do  not  currently  seem  likely 
to  offer  substantial  toducements  to  im- 
proper selling  tactics. 

Paragraph   (a)  (2)    would  cover  bona 
fide  employees  of  an  issuer  meettog  all 
three   tests   enumerated.   The   test  set 
forth  to  paragraph  (a)  (2)  (1)  is  designed 
to  limit  paragraph  (a)  (2)  to  employees 
who  are  not  repetitively  Mvolved  to  the 
distribution  process  and  thas  not  "to  tlie 
bustoess"  of  distributing  securities.  Any 
tovolvement   in   dlstrlbiittog   or   selltog 
securities  withto  the  preoedtog  two  years 
would  disqualify  a  person  from  relytog 
on  paragraph  (a)  (2)   regardless  of  the 
nature  of  the  tovolvement  (e.g.,  whether 
or  not  it  would  come  wKhla  paragraphs 
(a)(1)    or    (a)(3))    and   regardless    of 
whether  it  was  for  the  current  employer 
or  a  different  one.  Ttte  (a)  (2)  (11)  test  is 
aimed,   to  turn,  at  Ikaitlng  paragraph 
(a)  (2)   to  employees  wbo  are  regularly 
and  primarily  engaged   to  the  Issuer's 
bustoess.  outside  the  senHrtfcies  distribu- 
tion process.  It  would,  for  example,  ex- 
clude people  hired  to  be  secwitl^  sales- 
men. At  the  same  time.  H  aaigbt  be  avail- 
able under  appr(H>rlate  ctwiistances  to 
the  bona  fide  employees  9t  a  start-up 
company  whose  regular  btntoess  opera- 
tions tovolvtog  such  ennrtoyees  will  not 
for  the  most  part  be  undertfkken  \mtil 
the  completion  of  the  •ffertog.  Tlie  (a> 
(2)  (ill)  test  would  exclude  persons  com- 
pensated cm  a  commission  basis  or  any 
other  basis,   whatever   tts   designation, 
that  varied  directly  wtth  the  volume  or 
number  of  securities  tvanaactions.  For 
example,  a  system  of  seAary  tacreases  or 
bonuses  that  was  to  fact  destgned  to  pay 
the  equivalent  of  eonwiHiiong  on  securi- 
ties sales  would  confer  "remuneration 
based  on  transactions  ta  securities."  The 
test  to  paragraph  (a)  U)  <U1)    is  based 
to  large  part  on  the  assianidon  that  the 
payment  of  commissions  aad  other  trans- 
action-related   remuneration    not    only 
raises  questions  as  to  whether  the  recipi- 
ent Is  "engaged  to  the  bustoess"  of  ef- 
fecting transactions  but  also  la  stMnewhat 
more   likely    than   other   compensation 
schemes  to  induce  high  pressure  sales 
tactics  and  to  engender  other  problem:" 
of  tovestor  protection  customarily  as- 
sociated with  unsupervised  and  unregu- 
lated brokerage  activities. 

Paragraph  <a)  (3>  Is  designed  to  cover 
persons  associated  with  an  Issuer  whose 
participation  to  the  securtktes  distribu- 
tion process  is  essentially  passive.  Those 
qualifying  under  paragraph  (a)  (3)  may 
not  engage  to  any  activities  with  respect 
to  securities  distributions  other  than 
those  listed.  For  example,  their  partici- 
pati(Hi  to  selltog  securities  may  not  ex- 
tend to  "cold"  calls  to  those  who  have 
not  toltiated  an  toquiry.  A  person's  par- 
ticipation to  transacti<His  covered  b> 
paragraph  (a)(1)  wouU  not,  however 
be  considered  to  detenaintaig  whether 
peragrapta  (a)  (3)  was  ftvaSahle  for  hi.-- 
particlpatlcm  to  other  tvansactions. 
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Only  unusual  circumstances  would  be 
expected  to  support  a  conclusion  that 
persons  who  do  not  come  within  the 
provisions  of  the  proposed  riile  are  not 
brokers  within  the  meaning  of  section 
3(a)(4). 

TTie  text  of  the  proposed  rule  Is  as  fol- 
lows: 

§  240.3a4— I.      Associated    portions   of   an 
issuer  deemrd  not  to  be  brokers. 

(a)  A  person  associated  with  an  Issuer 
of  securities  shall  be  deemed  not  to  be  a 
broker,  as  that  term  Is  defined  in  section 
3(a)  (4)  of  the  Act,  solely  by  reason  of 
his  participation  in  the  distribution  or 
sale  of  securities  of  such  issuer  if  such 
person  is  not  subpect  to  a  statutory  dis- 
qualification, as  that  term  is  defined  in 
section  3(a)  (39)   of  the  Act.  and  If: 

(1)  His  participation  is  confined  to 
transactions  In  securities: 

(1)  Involving  offers  and  sales  of  securi- 
ties to  a  registered  broker  or  dealer,  a  re- 
gistered investment  company  (or  sepa- 
rate account),  an  Insurance  company,  a 
bank  or  a  trust  for  which  a  bank  or  re- 
gistered investment  adviser  Is  the  trustees 
or  Is  authorized  In  writing  to  make  In- 
vestment decisions;  or 

(11)  Made  through  a  registered  broker 
or  dealer;  or 

(ill)  Exempted  by  reason  of  section 
3(a)(7)  or  3(a)(9)  of  the  Securities 
Act  of  1933  from  the  registration  provi- 
sions of  that  Act;  or 

(Iv)  In  connection  with  a  reclasslflca- 
tloaa,  merger  or  consolidation  or  transfer 
of  assets  within  the  meaning  of  Rule  145 
under  the  Securities  Act  of  1933:  or 

(2)  He  Is  a  bona  flde  employee  of  the 
Issuer  who: 

(I)  Has  not  participated,  within  the 
preceding  two  years,  in  the  distribution 
or  sale  of  any  securities;  and 

(II)  Primarily  performs,  or  is  intended 
primarily  to  perform  at  the  end  of  the 
distribution,  substantial  duties  for,  or  on 
behalf  of,  the  Issuer  otherwise  than  In 
connection  with  transactions  In  securi- 
ties; and 

(III)  Is  compensated  on  a  basis  other 
than  the  direct  or  indirect  payment  of 
commissions  or  other  special  remunera- 
tion based  on  transactions  in  securities; 
or 

(3)  He  restricts  his  participation  to 
any  one  or  more  of  the  following: 

(I)  "Die  delivery  of  a  prospectus  or 
other  (^vimunlcation  described  in  Rule 
134  under  the  Securities  Act  of  1933; 

(II)  Responding  to  Inquiries  concem- 
tag  the  offering  of  seciu'ltles;  and 

(HI)  The  ministerial  and  clerical  work 
of  effecting  any  transaction. 

(b)  When  used  in  this  section,  the  term 
"person  associated  with  an  issuer"  means 
any  nat\u^  person  who  Is  a  partner,  offi- 
cer, director,  or  employee  of  the  issuer 
and  who  is  not  an  associated  person  of 
a  registered  broker  or  dealer. 

•  •  •  •  • 

All  Interested  persons  are  invited  to 
submit  three  copies  of  written  views, 
data  and  argmnents  on  proposed  Rule 
3a4-l  to  Oeorge  A.  Fltzslmmons,  Secre- 
tary, Secorttles  and  Exchange  Commls- 
slon,  Wa8hlngt<m.  D.C.  20549,  not  later 
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than  March  21,  1977.  Reference  shoul( 
be  made  to  Pile  No.  S7-672.  All  submis- 
sions will  be  made  available  for  public 
Inspection  at  the  Commission's  Public 
Reference  Room,  Room  6101,  1100  L 
Street,  NW.,  Washington,  D.C. 


By  the  Commission, 

George  A.  Fitzsimmons. 
•  Secretary. 

January  21,  1977. 

I  PR  Doc.77-2734  PUed  1-26-77:8:45  am] 

DEPARTMENT  OF  STATE 

j  r22CFRPartg3] 

[Docket  No.  SD-1251 

FOREIGN  SOVEREIGN  IMMUNITIES 

■  Proposed  Service  on  Foreign  State 
i  Regulations 

1  Correction 

In  PR  Doc.  76-36776,  appearing  at 
page  54495  In  the  issue,  make  the  fol- 
lowing changes : 

1.  In  the  second  column,  "Subpart  J— . 
Legal  And  Related  Service",  should  read 
"Subchapter  J — Legal  and  Related  Serv- 
ice". 

2.  In  the  third  column,  in  the  "aimex" 
material,  "6.  Date  of  default  judgment 
(if  any):"  should  be  added  just  below 
the  Information  for  number  "5". 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

[  22  CFR  Part  707  ] 
SUNSHINE  REGULATIONS 
I  Proposed  Rulemaking 

Pursuant  to  the  CJovemment  in  the 
Sunshine  Act,  5  U.S.C.  552b,  and  to  im- 
j>lement  the  provisions  of  such  Act,  the 
Corporation  proposes  to  amend  Title  22, 
(Chapter  Vn  of  the  Code  of  Federal  Reg- 
ulations by  adding  a  new  Part  707. 

The  purpose  of  the  proposed  regula- 
tions Is  to  state  the  policy  for  open  meet- 
ings, exemptions  to  the  open  meeting 
rule,  procedures  for  transcribing  meet- 
ings closed  to  public  observation  and  for 
making  the  non-exempt  portions  of  the 
transcripts  available  to  the  public,  and 
procedures  for  the  public  aimouncement 
of  meetings  open  or  closed  to  public  ob- 
servation. These  proposed  regulations 
will  Implement  subsections  (b)  through 
(f )  of  the  (oovemment  In  the  Sunshine 
Aot. 

Interested  parties  are  Invited  to  sub- 
mlfc  their  comments  on  these  proposed 
regulations  to  the  Secretary.  Overseas 
Private  Investment  Corporation,  1129 
20th  Street.  N.W.  Washington,  D.C. 
20$27.  not  later  than  February  20,  1977. 
Written  comments  will  be  placed  In  the 
CorporatlcHi's  public  files  and  will  be 
available  for  public  inspection  at  the 
OfDce  of  Secretary  of  the  Corporation. 

Januakt  24,  1977. 

Overseas  Private  Invest- 
ment Corporation, 
Elizabeth  Burton, 

Corporate  Secretary. 


The  proposed  regulations  are  as  fol- 
lows: 

PART  707— SUNSHINE  REGULATIONS 

Sec. 

707.1  Purpose  and  appUcabUtty. 

707.2  Open  meeting  poUcy. 

707.3  Scheduling  of  a  meeting. 

707.4  PubUc  announcement. 

707.5  Closed  meetings. 

707.6  Records  of  closed  meetings. 

Authority:  5  XJ.S.C.  552b. 
§  707.1      Purpose  and  applicability. 

The  purpose  of  this  part  Is  to  effec- 
tuate the  provisions  of  the  (jovernment 
in  the  Sunshine  Act.  This  part  applies  to 
the  deliberations  of  a  quorum  of  the  Di- 
rectors of  the  Corporation  required  to 
take  action  on  behalf  of  the  Corpora- 
tion where  such  deliberations  deter- 
mine or  result  In  the  joint  conduct  or 
disposition  of  official  Corporation  busi- 
ness, but  does  not  apply  to  deliberations 
to  take  action  to  open  or  close  a  meeting 
or  to  release  or  withhold  Information 
under  §  707.5.  Any  deliberation  to  which 
this  i^art  applies  is  hereinafter  in  this 
part  referred  to  as  a  meeting  of  the 
Board  of  Directors. 

§  707.2      Open  meeting  policy, 

(a)  It  is  the  policy  of  the  Corporation 
to  provide  the  public  with  the  fullest 
practicable  information  regarding  the 
decisionmaking  process  of  the  Board  of 
Directors  of  the  Corporation  while  pro- 
tecting the  rights  of  Individuals  and  the 
ability  of  the  Corporation  to  carry  out 
its  responsibilities.  In  order  to  effect  this 
policy,  every  meeting  of  the  Board  of 
Directors  shall  be  open  to  public  obser- 
vation and  will  only  be  closed  to  public 
observation  if  justified  under  one  of  the 
provisions  of  §  707.5.  The  public  Is  in- 
vited to  observe  and  listen  to  all  meetings 
of  the  Board  of  Directors,  or  portions 
thereof,  open  to  pubUc  observation,  but 
may  not  participate  or  record  any  of  the 
discussions  by  means  of  electronic  or 
other  devices  or  cameras.  Documents 
being  considered  at  meetings  of  the 
Board  of  Directors  may  be  obtained  sub- 
ject to  the  procedures  and  exemptions 
set  forth  in  §  706.31  of  this  chapter. 

(b)  Directors  of  the  Corporation  shall 
not  jointly  conduct  or  dispose  of  agency 
business  other  than  in  accordance  with 
this  part.  This  prohibition  shall  not  pre- 
vent Directors  from  considering  Indi- 
vidually business  that  is  circulated  to 
them  sequentially  In  writing. 

(c)  The  Secretary  of  the  Corporation 
shall  be  responsible  for  assuring  that 
ample  space,  sufficient  visibility,  and  ade- 
quate acoustics  are  provided  for  public 
observation  of  meetings  of  the  Board  of 
Directors. 

§  707.3     Scheduling  of  a  meeting. 

A  decision  to  hold  a  meeting  of  the 
Board  of  Directors  should  be  made  as 
provided  In  the  By-laws  of  the  Corpora- 
tion and  at  least  eight  days  prior  to  the 
schedtiled  meeting  date  in  ordes  for  the 
Secretary  of  the  Corporation  to  give  tlie 
public  notice  required  by  §  707.4.  How- 
ever In  special  cases,  a  majority  of  the 


FB>SIAL  KEGIS1EK.  VOL  4 J,  NO.   J  •— THURSDAY,  JANUAfT  77.  1977 


PROPOSED  RUIES 


508: 


Directors  may  decide  to  hold  a  meeting 
less  than  eight  days  prior  to  the  sched- 
uled meeting  date  If  they  determine  by 
a  recorded  vote  that  Corporation  busi- 
ness requires  such  meeting  at  such  ear- 
lier date.  After  public  announcement  of 
a  meeting  of  the  Board  of  Directors 
under  the  provision  of  §  707.4,  the  sub- 
ject matter  thereof,  or  the  determina- 
tion to  open  or  close  a  meeting,  or  por- 
tion thereof,  may  only  be  changed  if  a 
majority  of  the  Directors  determines  by 
a  recorded  vote  that  business  so  requires 
and  that  no  earlier  announcement  of  the 
change  is  possible. 

§  707.4      Public  aiuiouncenicnl. 

(a)  Except  to  the  extent  that  such  in- 
formation is  exempt  from  disclosure 
imder  the  provisions  of  S  707.5,  In  the 
case  of  each  meeting  of  the  Board  of  Di- 
rectors, the  Secretary  shall  make  public 
announcement  at  least  one  week  before 
the  meeting,  of  the  time,  place,  and  sub- 
ject matter  of  the  meeting,  whether  It  is 
to  be  open  or  closed  to  the  public,  and 
the  name  and  telephone  number  of  the 
official  designated  by  the  Corporation  to 
respond  to  requests  for  Information 
about  the  meeting.  Such  announcement 
shall  be  made  imless  a  majority  of  the 
Directors  determines  by  a  recorded  vote 
that  Corporation  business  requb-es  that 
such  meeting  be  called  at  an  eariier  date. 
In  which  case  the  Secretary  shall  make 
public  announcement  of  the  time,  place, 
and  subject  matter  of  such  meeting,  and 
whether  open  or  closed  to  the  public,  at 
the  earliest  practicable  time. 

(b)  The  time  or  place  of  a  meeting 
may  be  changed  following  the  public  an- 
nouncement required  by  paragraph  (a) 
of  this  section  only  if  the  Secretary  pub- 
licly announces  such  change  at  the  ear- 
liest practicable  time.  The  subject  matter 
of  a  meeting,  or  the  determination  of  the 
Corporation  to  open  or  close  a  meeting, 
or  portion  of  a  meeting,  to  the  pubUc, 
may  be  changed  following  the  public  an- 
noimcement  required  by  this  section 
only  If  (1)  a  majority  of  the  Directors  de- 
termines by  a  recorded  vote  that  busi- 
ness so  requires  and  that  no  earlier  an- 
nouncement of  the  change  was  possible, 
and  (2)  the  Secretary  publicly  announces 
such  change  and  the  vote  of  each  IXrec- 
tor  upoa  such  change  at  the  earliest  prac- 
ticable time:  Provided.  That  Individual 
Items  which  have  been  announced  for 
consideration  at  a  meeting  of  the  Board 
of  Directors  may  be  deleted  without 
notice. 

(c)  The  "earliest  practicable  time",  as 
used  In  this  subsecticm,  means  as  soon 
as  possible,  which  should  in  few,  if  any. 
Instances  be  later  than  the  commence- 
ment of  the  meeting  or  pcMiion  to  ques- 
tion. 

(d)  The  Secretary  ^all  use  reasonable 
means  to  assure  that  the  public  is  fully 
informed  oi  the  public  announcements 
required  by  this  subsection.  Such  public 
announcements  may  be  made  by  postlns 
Dotlces  In  tht  public  areas  of  the  Oorpo- 
rstloBls  beadqaarters  and  malUxic  Dotloes 
to  Uie  persons  on  a  list  mabitalned  for 


those  who  want  to   receive  such  an- 
nouncements. 

(e)  Immediately  following  each  public 
announcement  required  by  this  sectiwi, 
notice  of  the  time,  place,  and  subject 
matter  of  a  meeting,  whether  the  meet- 
ing is  open  or  closed,  any  change  in  one 
of  the  preceding  announcements,  and 
the  name  and  telephone  number  at  the 
official  designated  by  the  Corporation 
to  respond  to  requests  for  information 
about  the  meeting  shall  also  be  submit- 
ted by  the  Secretary  for  publication  in 
the  Federal  Register. 

§  707.3     Qosed  meetings. 

(a)  Meetings  of  the  Board  of  Directors 
will  be  closed  to  public  observation  where 
the  Corporation  properly  determines,  ac- 
cording to  the  procedures  set  forth  in 
paragraph  cc)  of  this  section,  that  such 
portion  or  portions  of  the  meeting  or 
disclosure  of  such  information  is  likely 
to: 

(1)  Disclose  matters  that  are  (i)  spe- 
cifically authorized  under  criteria  estab- 
lished by  an  Executive  order  to  be  kept 
secret  in  the  interests  of  national  defense 
or  foreign  policy  and  are  (11)  In  fact 
properly  classified  pursuant  to  such  Ex- 
ecutive order: 

(2)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  an  agency; 

(3)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  5  U.S.C.  552).  Provided.  That  such 
statute  (i)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a  man- 
ner as  to  leave  no  discretion  on  the  issue, 
or  (ii)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Disclose  the  trade  secrets  and  com- 
mercial or  financial  information  obtained 
from  a  person  and  privileged  or  confi- 
dential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person: 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would  consti- 
tute a  clearly  unwarranted  invasion  of 
personal  privacy; 

(7)  Disclose  Investigatory  records  com- 
piled for  law  enforcement  ijurpoees,  or 
Inftwrnatlon  which  if  written  would  be 
obtained  In  such  records,  but  only  to  the 
extent  that  the  production  of  such  rec- 
ords or  infcHinatlon  would  (i)  Interfere 
with  enforcement  proceedings,  (ID  de- 
prive a  pers<m  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication.  (Ill)  con- 
stitute an  unwarranted  invasion  of  per- 
sonal privacy.  (Iv)  disclose  the  Identity 
of  a  confidential  source  and,  in  the  case 
of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  cotirse  of  a 
criminal  Investigation,  or  by  an  agency 
conducting  a  lawful  national  security  in- 
telligence investigation,  confidential  In- 
formatlcm  furnished  only  by  the  confi- 
dential source,  (v)  disclose  InvesticatlTe 
technlqties  and  procedures,  or  (t1)  en- 
dangtr  the  life  or  phjrsical  safety  of  law 
oif  orcement  personnti : 

(8)  Disclose  information  the  prema- 
ture disclosure  ef  which  would  be  likely 


to  significantly  frustrate  implementa- 
tion of  a  proposed  agency  action,  except 
in  any  instance  where  the  Corporation 
has  already  disclosed  to  the  public  the 
ccaitent  or  nature  of  its  proposed  action, 
or  where  the  Corporation  Is  required  by 
law  to  make  such  disclosure  on  Its  own 
initiative  prior  to  taking  final  Corpora- 
tion action  on  such  proposal :  or 

(9)  Specifically  concern  the  Corpora- 
tion's issuance  of  a  subpoena,  or  the 
COTporations  participation  in  a  civil 
action  or  proceeding,  an  action  in  a  for- 
eign court  or  international  tribunal,  or 
an  arbitration,  or  the  initiation,  conduct, 
or  disposition  by  the  Corporaticm  of  a 
particular  case  of  formal  Corporation 
adjudication  pursuant  to  the  procedures 
in  5  U.S.C.  554  or  otherwise  involving 
a  determination  on  the  record  after  op- 
pfK-tunity  for  a  hearing. 

(b)  Meetings  of  the  Board  of  Directors 
shall  not  be  closed  pursuant  to  para- 
graph (a)  of  this  section  when  the  Cor- 
Ix>ration  finds  that  the  public  Interest  re- 
quires that  they  be  open. 

(c>  (1)  Action  to  close  a  meeting,  or 
portion  thereof,  pursuant  to  the  exemp- 
tions defined  In  paragraph  (a)  of  this 
section  may  be  Initiated  by  the  President 
or  any  Director  of  the  Corporation  by 
presentation  of  a  request  for  closure  to 
the  Board  of  Directors.  The  person  ini- 
tiating the  request  for  closure  shall  give 
the  Board  of  Directors  a  statement  speci- 
fying the  extent  of  the  proposed  closure, 
the  relevant  exemptlve  provisions  and 
the  circumstances  pertinent  to  such  re- 
quest. Such  statement  shall  also  be  given 
to  the  General  Counsel  of  the  Corpora- 
tion to  serve  as  a  basis  for  the  certifica- 
tion the  (jenerad  Counsel  may  determine 
can  be  Issued  in  accordance  with  S  707.8. 
The  General  Counsel's  determination 
shall  be  given  to  the  Boeuti  of  Directors. 
Action  to  close  a  meeting,  or  portion 
thereof,  shall  be  taken  only  when  a  ma- 
jority ot  the  entire  membership  of  the 
Board  of  Directors  votes  to  take  such 
action.  A  separate  vote  (rf  the  Board  of 
Director  shEdl  be  taken  with  respect  to 
each  meeting  and  of  the  Board  of  Direc- 
tors portion  or  portions  of  which  are  pro- 
posed to  be  closed  to  the  public  or  with 
respect  to  any  Information  which  is  pro- 
posed to  be  withheld.  A  single  vote  may 
be  taken  with  respect  to  a  series  of 
meetings,  a  portion  or  portions  of  which 
are  proposed  to  be  closed  to  the  public, 
or  with  respect  to  any  information  which 
is  proposed  to  be  withheld.  A  single  vote 
may  be  taken  with  respect  to  a  series  of 
meetings,  a  portion  or  portlcms  of  which 
are  proposed  to  be  closed  to  the  public, 
or  with  respect  to  any  Information  con- 
cerning such  series  of  meetings,  so  long 
as  eaxii.  meeting  in  such  series  involves 
the  same  particular  matters  and  is  sched- 
uled to  be  held  no  more  than  thirty  days 
after  the  initial  meeting  in  such  series. 
The  vote  of  each  Director  participating 
In  such  vote  shall  be  recorded  and  no 
proxies  shall  be  allowed. 

(2)  Whenever  any  person  whose  Inter- 
ests may  be  directly  affected  by  a  por- 
Uoo.  ot  a  meeting  requests  that  the  Cac- 
poratlon  close  such  portl<m  to  the  public 
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far  any  of  the  reasons  referred  to  In 
paragraph  (a)(5),  (a)(6),  or  (a)(7)  of 
this  section,  the  Corporation,  upon  re- 
quest of  any  one  of  Its  Directors,  shall 
vote  by  recorded  vote  whether  to  close 
such  meeting. 

(3)  Within  one  day  of  any  vote  taken 
pursuant  to  paragraph  (c)  (1)  or  (c)  (2) 
of  this  section,  the  Secretary  shall  make 
publicly  available  a  written  copy  of  such 
vote  reflecting  the  vote  of  each  member 
on  the  question.  If  a  portion  of  a  meet- 
ing to  be  closed  to  the  public,  the  Secre- 
tary shall,  by  the  close  of  the  business 
day  next  succeeding  the  day  of  the  vote 
taken  pursuant  to  paragraph  (c)(1)  or 
(c)(2)  of  this  section,  make  publicly 
av&Uable  a  full  written  explanation  of 
the  Corporation's  action  closing  the  por- 
tico togetlier  with  a  list  of  all  persons 
expected  to  attend  the  meeting  and  their 
aflUlatl<Hi.  The  Information  required  by 
this  subparagraph  shall  be  disclosed  ex- 
0^  to  the  extent  that  it  Is  exempt  from 
dlKlosure  imder  the  provisions  of  para- 
greidi  (a)  of  this  section. 

§  707.6     Records  of  closed  meetings. 

(a)  For  every  meeting  of  the  Board 
of  Directors  closed  pursuant  to  S  707.5, 
the  General  Counsel  of  the  Corporation 
itaaH  publicly  certify  that,  in  his  or  her 
opinion,  the  meeting  may  be  closed  to 
the  public  and  shall  state  each  relevant 
•xemptlve  provision.  A  copy  of  such  cer- 
tification, together  with  a  statement 
from  the  presiding  officer  of  the  meet- 
ing setting  forth  the  time  and  place  of 
the  meeting,  and  the  persons  present, 
shall  be  retained  by  the  Secretary  as 
part  of  the  transcript,  recording,  or  min- 
utes required  by  paragraph  (b)  of  this 
section. 

(b)  The  Secretary  shall  maintain  a 
C(MnpIete  transcript  or  electr(»iic  re- 
etxcding  adequate  to  record  fully  the  pro- 
ceedings of  each  meeting,  or  portion  of 
a  meeting,  closed  to  the  public,  except 
that  In  the  case  of  a  meeting,  or  portion 
of  a  meeting,  closed  to  the  public  pur- 
suant to  i  707.5(a)  (9),  the  Secretary 
shall  malntcUn  either  such  a  transcript 
or  recording,  or  a  get  of  minutes.  Such 
minutes  shall  fully  and  clearly  describe 
all  matters  discussed  and  shall  provide 
a  full  and  accurate  siuimary  of  any  ac- 
tkNU  taken,  and  the  reasons  therefor. 
Including  a  description  of  each  of  the 
▼lews  expressed  on  any  item  and  the 
record  of  any  roll-call  vote  (reflecting 
the  vote  of  each  member  on  the  ques- 
tkn).  All  documents  oomidered  in  con- 
nection with  any  Corporation  action 
shall  be  Identified  in  such  minutes. 

(c)  The  Secretary  shall  maintain  a 
complete  verbatim  copy  of  the  trans- 
script,  a  complete  copy  of  the  minutes. 
or  a  complete  electronic  recording  of 
each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public,  for  a  period  of  at 
least  two  years  after  such  meeting,  or 
until  one  year  after  the  conclusion  of  the 
proceeding  of  the  Board  of  Directors  with 
respect  to  which  the  meeting  or  portion 
was  held,  whichever  occurs  later. 

(d)  Within  ten  days  of  receipt  of  a 
request  for  information  (excluding  Sat- 
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urdays,  Sundays,  and  legal  public  holi- 
daiys) .  the  Corporation  shall  make  avail- 
able to  the  public,  in  the  Office  of  Sec- 
retary of  the  Corporation,  Washington, 
D.C.,  the  transcript,  electronic  record- 
ing, or  minutes  (as  required  by  para- 
graph (b)  of  this  section)  of  the  dis- 
cussion of  any  item  on  the  agenda,  or 
of  any  item  of  the  testimony  of  any 
witness  received  at  the  meeting,  except 
for  such  item  or  items  of  such  dlscus- 
sl<m  or  testimony  as  the  Secretary  deter- 
mkies  to  contain  Information  which  may 
be  withheld  under  S  707.5.  Copies  of  such 
transcript,  or  minutes,  or  a  transcrip- 
tion of  such  recording  disclosing  the 
identity  of  each  speaker,  shall  be  fur- 
nished to  any  person  at  the  actual  cost 
of  duplication  or  transcription. 

(e)  The  determination  of  the  Secre- 
tary to  withhold  information  pursuant 
to  paragraph  (d)  of  this  section  may  be 
appealed  to  the  President  of  the  Cor- 
poration, in  his  or  her  capacity  as  ad- 
ministrative head  of  the  Corporation. 
The  President  will  make  a  determina- 
tion to  withhold  or  release  the  requested 
information  within  twenty  days  from  the 
date  of  receipt  of  the  request  for  review 
(excluding  Saturdays,  Sundays,  and  le- 
gal public  holidays) . 

[TR  DOC.77-B622  PUed  1-26-77; 8: 45  ami 
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TRANSPORTATION 

Office  of  the  Secretary 

[  23  CFR  Part  1204] 

lOST  Docket  No.  44;  Notice  77-2] 

HIGHWAY  SAFETY  PROGRAMS 
STANDARDS 

Termination  of  Proceeding 

•  Purpose.  The  purpose  of  this  notice 
Is  to  terminate  the  rulemaking  proceed- 
ing on  motor  vehicle  occupant  crash 
protection  insofar  as.  it  concerns  the 
pcEsible  issuance  of 'a  highway  safety 
program  standard  to  cause  the  States 
to  Increase  safety  belt  usage.  • 

In  a  notice  published  June  14,  1976 
(41  FR  24070).  I  proposed  five  alterna- 
tive courses  of  action  for  future  occu- 
pant crash  protection  requirements 
under  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  208  (49  CFR 
571.208).  Based  on  an  analysis  of  com- 
ments received,  a  decision  was  reached 
to  call  upon  the  automobile  manufac- 
turers to  Join  the  Federal  Government 
in  conducting  a  large-scale  demonstra- 
tion program  to  exhibit  the  effectiveness 
of  passive  restraint  systems.  The  reason- 
ing that  underlies  that  decision  is  con- 
tained In  a  December  6,  1976,  document 
("The  Secretary's  Decision  Concerning 
Motor  Vehicle  Occupant  Crash  Protec- 
titm")  that  is  hereby  incorporated  by 
reference  in  this  notice.  The  effect  of 
that  decision  on  FMVSS  208  Is  to  require 
the  continuation  of  the  current  require- 
ments for  passenger  cars,  as  proposed 
in  the  first  of  the  five  alternate  courses 
of  action. 

"Hie  second  alternative  was  written  as 
a  requirement  that  States  adopt  and  en- 
force safety  belt  usage  laws  or  otherwise 
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achieve  a  usage  level  much  higher  than 
is  being  experienced  today.  As  discussed 
above  and  in  a  final  rulemaking  docu- 
ment published  elsewhere  In  today's  Fed- 
eral Register,  I  have  clecided  not  to  im- 
pose such  a  requirement  upon  the  States. 
I  want  to  make  it  clear,  however,  that 
in  terminating  the  subject  rulemaking, 
I  have  not  in  any  way  foreclosed  a  future 
Secretary  or  Administrator  of  the  Na- 
tional Highway  Traffic  Safety  Adminis- 
tration from  instituting  at  any  time  a 
rulemaking  proceeding  concerning  pos- 
sible issuance  of  a  highway  safety  pro- 
gram standard  to  cause  States  to  Increase 
safety  belt  usage  or  any  other  type  of 
rulemaking  proceeding  on  the  subject 
of  future  cx:cupant  crash  protection  re- 
quirements. 

In  consideration  of  the  foregoing,  the 
subject  proceeding  is  hereby  terminated. 

Issued  in  Washington,  D.C.,  on  Janu- 
ary 19.  1977. 

(Sec.  101.  Pub.  L.  85-564,  80  Stat.  731.  i231 
U.SC.    402).) 

William  T.  Coleman,  Jr., 
Secretary  of  Tronsjxn-tation. 

|FR  Doc.77-2518  Piled  l-2&-n{8:45  am) 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for  Housing- 
Federal  Housing  ConMnissioner 

[  24  CFR  Part  236  ] 

[Docket  No.  Rr-77-*49J 

MOBILE  HOME  LOAN  INSURANCE  AS- 
SISTANCE PAYMENTS  FOR  HOME- 
OWNERSHIP 

Proposed  Subsidized  Ownership  Program 

The  Department  of  Housing  and  Ur- 
ban Development  proposes  to  amend  24 
CFR  Part  235  to  establish  a  nu)bile  home 
sul>sidized  ownership  program,  as  au- 
thorized by  the  Housing  Auttiorization 
Act  of  1976  (90  Stat.  1087) .  The  proposed 
program  would  be  carried  out  by  pro- 
viding interest  subsidies  under  section 
235  of  the  National  Housing  Act  and  loan 
insurance  for  private  lenders  under  Sec- 
tion 2  of  Title  I  of  the  National  Housing 
Act.  as  amended. 

Program  Summary.  This  program 
makes  It  possible  for  a  lower  income  fam- 
ily to  purchase  as  its  principal  residence 
a  mobile  home  consisting  of  two  or  more 
modules  and  a  lot  on  which  it  Is  or  will 
be  placed.  To  be  eligible,  a  family  must 
have  an  adjusted  annual  Income  at  the 
time  of  initial  occupancy  of  no  more  than 
95  percent  of  the  median  income  for  the 
area,  with  adjustments  for  smaller  and 
larger  families,  and  must  have  paid  in 
cash  5  percent  of  the  first  $10,000  of  the 
purchase  price  plus  10  pereent  of  the 
purchase  price  in  excess  of  $10,000.  Max- 
imum permissible  loan  amounts  and 
terms  shall  not  exceed  $85,000  for  20 
years  and  32  days  in  fhe  ease  of  a  mo- 
bfle  home  and  an  imdevd«)ed  lot  or 
$27,500  for  20  years  and  3S  da^  in  the 
case  of  a  mobile  home  and  a  developed 
lot  The  purchase  pidce  of  the  proper^ 
may  not  exceed  120  percent  of  these  loea 
amounts. 
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Monthly  assistance  payments  will  be 
made  en  loehalf  of  an  eligible  family  to  a 
financial  institution  making  a  loan  under 
this  program  or  purchasing  an  obligation 
representing  the  loan.  The  amount  of 
assistance  will  vary  with  the  family's  in- 
come and  the  total  amount  of  the  loan 
payment  at  the  market  rate  of  interest. 
Assistance  payments  will  be  made  to  re- 
duce the  borrower's  effective  interest 
costs  to  as  low  as  seven  percent  if  the 
borrower  cannot  afford  the  full  loan  pay- 
ment with  20%  of  his  or  her  income. 

A  loan  imder  this  program  is  subject 
to  co-insurance  where  a  share  of  the 
potential  loss  is  borne  by  the  lender.  The 
insurance  obligation  of  the  Secretary 
with  respect  to  any  lender  cannot  exceed 
either  (1 )  10  percent  of  the  total  amount 
of  loans  made  by  the  lender,  or  (2)  90 
percent  of  the  loss  on  |my  bidividual 
loan.  Primary  responsibility  for  loam 
processing  \s  placed  upon  the  insured 
lending  institution. 

The  Department  expects  that  this  pro- 
gram will  aid  In  support  of  Industry 
efforts  to  produce  economical  quaUty 
housing  for  lower  Income' families  who, 
without  a  subsidy,  might  be  unable  to 
beccKcne  home  owners. 

Wherever  possible  these  proposed  regu- 
lations were  drafted  to  conform  with  the 
section  235  regulations  published  on 
January  6,  1976,  at  41  FB  1168.  Argu- 
ments in  defense  of  existing  §  235  regu- 
lations will  not  be  reiterated  here;  In- 
stead an  effort  will  be  made  to  point  out 
how  those  regulations  were  modified, 
when  they  were,  to  meet  the  special  needs 
<rf  this  program. 

EUffibUitp:  Families  owning  hom^.  As 
under  the  existing  9  235  program,  a  fam- 
ily which  already  owns  a  home  may  pur- 
chase a  new  mobile  h(»ne  and  lot  under 
this  program,  but  will  be  required  to  sell 
its  present  home  when  it  is  no  Icmger-the 
family's  residence.  The  family  will  not  be 
permitted  to  rent  that  property  out  to 
another  and  occupy  the  subsidized  unit 
Counseling.  As  under  the  existing  sec- 
tion 235  program,  insured  lenders  will  be 
required  to  certify  that  the  borrower  re- 
ceived a  package  of  written  counseling 
material  which  will  be  provided  by  the 
Department  The  regulations  also  pro- 
vide that  mobile  home  owners  may  be 
required  to  accept  further  counseling 
when  it  is  needed  and  available  from 
local  agencies  having  requisite  capabili- 
ties. 

Eligibility:  Mobile  home  and  lot. 
Loans  will  be  made  only  for  financing  in 
combination  the  purchase  of  a  mobile 
home  consisting  of  two  or  more  modules 
and  a  lot  on  which  the  mobile  is  or  will 
be  placed.  Furniture  may  not  be  Included 
in  the  loan  or  financed  with  the  proceeds 
of  the  loan.  The  mobile  home  lot  must 
be  acceptable  to  the  Secretary  as  a  mo- 
bile home  site.  As  under  the  existing  sec- 
tion 235  program,  lots  for  use  under  this 
program  cannot  exceed  one  acre  unless 
more  than  one  acre  Is  needed  to  comply 
with  local  code  requirements  or  to  pro- 
vide for  a  safe  and  adequate  water  sup- 
ply and  sewage  drainage  system.  Lots 


ctinnot  be  smaller  than  required  by  local 
sanitary  and  zoning  codes. 

Eligibility:  Location  and  concentra- 
tion. Several  regulations  applicable  to 
units  assisted  undo-  the  existing  section 
235  program  are  extended  to  this  pro- 
gram. They  are  the  limitation  on  coci- 
centration  of  assisted  imits  in  a  suh- 
dlvision.  the  provision  for  preliminary 
reservation  of  contract  authority  for 
interest  reduction  payBsents,  and  local 
government  comment  procedures.  Un- 
like the  existing  program,  however,  a  de- 
veloper or  seller  of  13  or  more  units  in  a 
subdivision  is  not  required  to  apply  for 
a  preliminary  reservation  of  contract  au- 
thority. The  regrulation  providing  fcH"  lo- 
cal government  comment  has  been  al- 
tered to  reflect  this  change.  It  now  pro- 
vides that  with  respect  to  any  request 
for  a  contract  for  assistance  payments 
involving  13  or  more  units  in  a  locahty 
with  an  approved  housing  assistance 
plan,  the  procedures  for  soUciting  local 
government  comment  must  be  observed. 
The  piupose  of  this  change  is  to  provide 
developers  and  sellers  with  greater  flexi- 
bility while  continuing  to  assure  that  lo- 
cal governments  will  be  afforded  oppor- 
tunity to  comment  in  i4>proprlate  cases. 
Assistance  payments  aitd  income  re- 
certification.  The  provisions  for  assist- 
ance payments  and  Income  recertlfica- 
tlcm  are  essentially  the  same  as  under 
the  existing  section  235  program,  except 
for  those  governing  termination  of  the 
suiisldy. 

Termination  of  the  subsidy.  Assistance 
pajmients  wUl  be  terminated  whoi  the 
mobile  hcune  owner  ceases  to  occupy  or 
sells  the  property.  The  Department  rec- 
ognizes that  some  advantages  would 
flow  from  a  rule  that  would  extend  the 
subsidy  to  subsequent  purchasers.  Con- 
tinuation of  the  payment  would  enhtmce 
marketability  and  reduce  the  likdihood 
of  default  in  situations  where  a  mobile 
home  owner  could*  not  otherwise  find  a 
purchaser.  However,  continuation  of  the 
subsidy  would  not  contribute  to  a  major 
purpose  of  the  program — stimulating 
housing  production — and  would  add  to 
the  total  and  long  term  costs  of  the  pro- 
gram. 

Lim.ttation  on  use  of  assistance  pay- 
ments. The  Housing  Authorization  Act  of 
1976  provides  that  periodic  assistance 
payments  to  families  acquiring  a  mobile 
home  and  lot  imder  this  part  shall  not 
l3e  mode  with  respect  to  more  than  20 
percent  of  the  total  number  of  units  with 
resE>ect  to  which  assistance  Is  approved 
under  section  235  after  January  1,  1976. 

Interested  persons  are  Invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  data,  views,  and 
argimients  with  respect  to  this  proposaL 
Communications  should  be  identified  by 
the  above  docket  niunber  and  title,  and 
should  be  filed  with  the  Rules  Docket 
Clerk,  Office  of  the  Secretary,  Ro(sn 
10141,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  D.C.  20410. 

All  relevant  materials  received  on  or 
before  February  28.  1977,  \^-lII  be  con- 


sidered before  adoption  of  a  final  rule. 
Copies  of  commeits  stibmitted  will  be 
available  for  public  inspection  during 
normal  businsss  hours  at  the  above 
address. 

A  Finding  of  Inapplicability  pursuant 
to  Section  102(2)  (c)  of  the  National  En- 
vironmntal  Policy  Act  of  1969.  has  )>een 
made  with  regard  to  these  proposed  reg- 
ulations in  accordance  with  HUD  Hand- 
book 1390.1.  A  copy  of  the  Finding  o£  In- 
applicability is  available  for  public  in- 
si>ection  at  the  above  address. 

Accordingly,  it  Is  proposed  to  sunend 
Title  24,  Part  235,  by  adding  new  Sul>- 
parts  G  and  H  to  read  as  follows : 

Subpart  G — Gan«r«l  ElMbiltty  Requirements^ 
Mobile  Home  0«*nersnip  for  Lower  Income 
Families 


Sec. 

235.1001     Incorporation  by  reference. 

235.1005     Basic  program  outline. 

235.1010     Deflnitlona  UB«d  In  tills  subpart. 

235.1015     Eligible  borrowers. 

335.1020     Home  ownersblp  counseling. 

235.1025     QlglbUlty  requirements. 

235.1030     Lot  size. 

235.1035     Loan  provisions. 

235.1040  Maximum  loan  amounts  and 
terms. 

235.1045     [Reserved.] 

235.1050  Limitation  on-  concentration  of 
unlta  In  a  subdlTtaion. 

235.1055     ReBervatlOB  ot  contract  authority. 

235.1060  Local  government  comment  pro- 
cedures. 

235.1065     Late  cbarge. 

235.1070    Cancellation  of  property  Insurance. 

Subpart  H — Aaslatance  Payments     MotaHe  Heme 
Ownership  for  Lower  Income  Families     « 

Sec. 

235.1101  [Heserveil.] 

235.1  lOS  Contract  for  assistance  paymenta. 

235.1110  Execution   of  assistance   payment 

contract. 

335.1111  QoaUfled  mobUe  bom*  ownen. 
335.1115     Umttatlon  of  salaa  price. 
236.1120    A—lrtance  paymeatB  and  handling 

cbarges. 

335.1125     Time  of  payments. 

235.1130  Term  of  assistance  payment  con- 
tract 

235.1 135  Mobile  home  owner's  required  re- 
cert  Ifl  cation. 

33S.1140  Mobile  home  owner's  optional  re- 
certlflcatlon. 

236.1145  Adjustment    m    MBtetaac*    pay- 

ments. 

335.1146  Recovery  of  aaslstance  payments. 
235.1150    Lender  records. 

335.1155  Effect  of  assignment  of  mortgage 
on  assistance  i>ayment  contract. 

235.1  ISO  Termination,  suspension,  or  rein- 
statement of  the  assistance  pay- 
ment contract 

335.1165     Effect  of  amendment. 

AuTHoarrr:  Sec  7(d)  79  Stat.  670  (42 
n.S.O.  353S(d)):  sec.  2.  48  Stat.  I24«  (12 
VS.C.  1708)  aa  amended  by  Pub.  L.  93-383, 
Pub.  L.  94-173.  and  Pub.  L.  94-375. 

Subpart  G — General  EHgibility  Require- 
ments— Mobile  Home  Ownership  for 
Lower  Income  Families 

§  235.1001      Incorporation  by  reference. 

(a)  All  of  the  provisions  of  subparts  B 
and  D  of  Part  201  of  this  diapter  coa- 
cemlng  insurance  of  Instltutioos  making 
mobile  home  loans  and  mobile  home  lot 
loans  shall  be  applicable  to  loans  assisted 
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imder  subparts  G  and  H  of  this  part  ex- 
cept the  following  provisions: 
Sec. 

301.001  (b),  (1),  (k).  and  (I)     Dennltloos. 
301.805       Purpose  of  subpart. 
301.610      New  or  used  ittoblle  homes. 
301^30(d)     Minimum  size. 
201.iS36      Mobile  home  location  standarda. 
201.530       Maximum  loan  amount. 
201.635      Borrower's  minimum  Investment. 
201.640       Financing  charges. 
201.656      Payment  provisions. 
301.635       Rate  of  Insurance. 
201.660       Maturity  ppovLslons. 
201.670       Late  charges. 
201.685       Refinancing. 
201.595(e)     Dealer     investigation     approval 

and  control. 
201.665       Claim  application. 
301.676       Insurance  reserve. 
301.900       Amendment  and  effect. 

301.1600  Incorporation  by  reference 

301.1601  Purpose. 

301.1602  (d),  (e),  (J)      Deflnltions. 

201.1603  EliglbUlty  requirements. 

201.1604  Maximum  loan  amount  and  terms. 

301.1605  Combination   loans   for   the   pur- 

chase of  a  mobile  home  and  a  de- 
veloped or  undeveloped  lot. 

301.1606  Loans  for  the  purchase  or  acquisi- 

tion of  a  lot. 
301.1610    Borrower's  minimum  investment. 
201.1613(b)     Mobile  home  lot  certification. 
301.1630     Effect  of  amendments. 

(b)  For  purposes  of  these  subparts  all 
references  in  Part  201  of  this  chapter  to 
Section  2,  of  Title  I  of  the  National  Hous- 
ing Act,  as  amended,  shall  be  construed 
to  refer  to  section  235  of  the  Act. 

§  235.1003     Sa»ic  program  outlino. 

■  This  part  authorizes  assistance  to  aid 
lower  income  families  to  acquire  owner- 
ship of  a  mobile  home  and  a  lot  upon 
which  the  hcMne  is  placed. 

(a)  Assistance  will  be  in  the  form  of 
monthly  payments  by  the  Secretary  to 
the  insured  lender  to  reduce  effective  In- 
terest costs  to  a  home  owner  to  as  low 
as  seven  percent  if  the  home  owner  can- 
not afford  the  full  loan  payment  with  20 
percent  of  his  income. 

(b)  The  amount  of  subsidy  will  vary 
according  to  the  family's  income  and  the 
total  amoimt  of  the  payment  at  the 
market  rate  of  Interest.  Family  Income 
and  mortgage  limits  are  established  for 
eligibility  in  each  locality. 

(c)  Assistance  wUl  be  limited  to  bor- 
rowers who  purchase  for  use  as  their 
principal  residence  a  new  mobile  home. 
OMisistins  of  two  or  more  modules  and  a 
lot  on  which  such  mobile  home  is  sited. 

(d)  The  borrower  must  have  paid  in 
cash  5  percent  of  the  first  $10,000  of  the 
purchase  price  plus  10  percent  of  the 
purchase  price  In  excess  of  $10,000. 

(e)  Assistance  payments  will  be  ter- 
minated upon  sale  of  the  property, 

§  235.1010      Dennilitiii!*  ufti'd  in  this  itub- 
part. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  meaning  indicated: 

(a)  "Borrower"  means  a  natural  per- 
son or  persons  who  apply  for  and  re- 
ceive a  loan  for  the  purchase  of  a  new 
mobile  home  and  lot  under  this  part,  and 
who  is  a  member  of  a  family  as  defined 
under  this  part. 

(b)  'Mobile  home"  means  a  structure, 
ocmslstlxig  of  two  or  more  modules,  which 
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structure  is  erected  on  a  lot.  where  eac!  i 
module  measures  twelve  lx>dy  feet  or 
more  in  width  and  forty  body  feet  or 
more  in  length,  which  is  built  on  a  per- 
manent  chassis,  and  is  designed  to  be 
used  as  a  dwelling  with  or  without  a  per- 
manent foundation,  when  connected 
With  the  required  utilities  and  Includes 
the  plumbing,  heating,  air  conditioning 
and  electrical  systems  contained  therein. 
,(c)  "Adjusted  annual  income"  meanfi 
the  annual  family  income  remaining 
after  making  certain  exclusions  from 
gro6s  annual  income.  The  following 
items  shall  be  excluded,  in  the  order 
listed,  from  family  gross  annual  income: 
<1)  Five  percent  of  such  gross  annual 
income,  in  lieu  of  amounts  to  be  with- 
held (social  security,  retirement,  health 
insurance,  etc.)  regardless  of  the  actual 
amount  of  such  withholdings; 

(2)  Any  unused  Income  or  temporary 
income,  such  as  overtime  pay  which  will 
be  discontinued,  income  of  a  secondary 
wage  earner  which  will  terminate,  un- 
employment compensation  which  does 
not  occur  regularly,  or  other  Income  of  ft 
temporary  nature  which  will  be  or  has 
been  dlscoqjtlnued; 

(3)  The  earnings  of  each  minor  in  the 
family  who  is  Uving  with  such  family 
plus  the  sum  of  $300  for  each  such  minor. 

(d)  "Family"  means  (1)  two  or  more 
persons  related  by  blood,  marriage  or 
operation  of  law,  who  occupy  the  same 
unit;  (2)  a  handicapped  person  who  has 
a  physical  impairment  which  is  expected 
to  be  of  continued  diu-ation  which  sub- 
stantially Impedes  his  ability  to  live  In- 
dependwitly,  and  which  would  be  im- 
proved by  more  suitable  housing;  or  (3) 
a  single  person  62  years  of  age  or  older. 

(e)  "Gross  annual  Income"  means  the 
total  Income,  before  taxes  and  other  de- 
ductions, received  by  all  members  of  the 
mortgagor's  household.  There  shall  be 
Included  In  this  total  Income  all  wages, 
social  security  payments,  retired  bene- 
fits, military  and  veteran's  disability 
payments,  unemployment  benefits,  wel- 
fatre  benefits,  interest  and  dividend  pay- 
ments, and  such  other  income  items  as 
the  Secretary  considers  appropriate. 

(f)  "Minor"  means  a  person  under  the 
age  of  21.  As  used  in  this  subpart,  mlnctf 
shall  not  include  a  borrower  or  his  or  her 
spouse. 

(g)  "Assistance  payment"  means  that 
portion  of  a  mobile  home  owner's 
monthly  payment  which  the  Secretary 
becomes  obligated  to  pay  under  an  as- 
sistance payment  contract. 

§  235.1015      Eligible  borroHtrs. 

(a>  To  be  eligible  under  this  subpart, 
the  borrower  shall  have  an  adjusted  an- 
nual Income,  which  shaU  not  exceed 
at  the  time  of  initial  occupancy  95  per- 
cent  of  the  median  income  for  the  area, 
with  adjustments  for  smaller  and  larger 
families,  as  determined  by  the  Secre- 
tary, except  that  the  Secretary  may  es- 
tablish Income  ceilings  which  are  higher 
based  upon  the  Secretary's  determina- 
tion that  such  higher  ceilings  are  neces- 
saay  because  of  imusually  low  median 
family  Incomes  or  such  other  factors  as 
the  Secret£u-y  may  deem  appropriate  to 
cso-ry  out  the  purpose  of  this  part.  Th« 
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percentage  of  median  Income  for  smaller ' 
and  larger  families  shall  be  as  follows: 

Percent  of  median 
Perso:i.s  per  famUy:  family  income 

1   -- 67 

2 76 

3    86 

4 — 95 

5   101 

6    107 

7 113 

8  or  more 119 

(b)  In  addition  to  the  income  limita- 
tions set  forth  in  paragraph  (a)  of  this 
section,  a  borrower  must  establish  that 
his  or  her  Income  is  and  will  be  adequate 
to  meet  his  or  her  portion  of  the  periodic 
payments  required.  Only  that  part  of  the 
rnobile  home  owner's  incoae  which  can 
reasonably  be  expected  to  continue  for 
approximately  the  first  five  years  of  the 
loan  term  will  be  considered  effective  in- 
come for  the  purpose  of  determining  the 
adequacy  of  the  mobile  home  owner's 
income. 

(c)  The  mobile  home  owner  shall 
agree  to  recertify,  on  a  form  prescribed 
by  the  Secretary,  as  to  oc«iq?ancy,  em- 
ployment, family  composition  and  in- 
come whenever  one  of  the  following 
events  take  place : 

( 1 )  Annually,  no  earlier  than  60  days 
before  and  no  later  than  30  days  after 
the  anniversary  date  of  the  mortgage 
or  at  such  other  anniversary  date  as  set 
by  the  Secretary; 

<  2 )  No  more  than  30  days  after : 

(1)  The  mobile  hoise  owner  or  any 
adult  (21  years  or  t^der)  laember  of  the 
family  residing  in  the  household  changes 
or  begins  employment  wklch  results  in 
an  increase  in  the  family  ine(»ne  report- 
ed in  the  original  application  for  assist- 
ance or  the  most  recent  recertification. 

(ii)  The  family  income  (except  in- 
come of  minors)  increcises  at  least  $50 
per  month. 

(3)  At  such  other  times  as  the  Sec- 
retary may  require. 

(d)  Assistance  pajrments  for  the  pur- 
chase of  a  new  mobile  home  and  lot  may 
be  used  to  assist  a  family  already  own- 
ing a  Rome  at  the  time  of  application; 
however,  the  family  must  sell  the  home 
when  It  ceases  to  be  its  residence  and 
may  not  rent  It  and  occupy  the  sub- 
sidized unit. 

§  235.1020      Home  ownersliip  counseling. 

The  Secretary  will  make  available  a 
counseling  information  package  to  lend- 
ers, reservation  recipients,  and  sellers 
participating  in  this  program,  who  will 
be  required  to  distribute  the  package  to 
potential  purchasers.  Material  will  in- 
clude information  on  mobile  home  pur- 
chase procedures,  property  maintenance, 
and  other  mobile  home  ownership  re- 
sponsibilities. A  certificati(Mi  by  the  reser- 
vation recipient,  seller  or  lender  that  the 
prospective  mobile  home  owner  has  re- 
ceived the  counseling  information  pack- 
age must  accompany  each  application.  In 
addition,  some  field  office  jurisdictions 
are  served  by  HUD  approved  agencies 
offering  counseling.  Where  such  counsel- 
ing is  available,  and  if  the  applicant  has 
never  owned  a  home,  or  where  in  the 
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opinion  of  the  Secretary  the  applicant 
will  benefit  from  counseling,  successful 
completion  of  mobile  home  ownership 
counseling  may  be  required  before  the 
Secretary  will  undertake  to  make  assist- 
ance payments. 

§  233.1025      Eliglbililv  requlrmienl^. 

(a)  Loans  shall  be  made  only  for  fi- 
nancing in  combination  the  purchase  of 
a  mobile  home  consisting  of  two  or  more 
modules  and  a  lot  on  which  such  mobile 
home  is  or  will  be  situated.  Furniture 
may  not  be  included  in  the  loan  or  fi- 
nanced with  the  proceeds  of  the  loan. 

(b)  Marketable  title  in  the  mobile 
home  and  lot  shall  be  vested  in  the 
borrower. 

(c)  The  mobile  home  lot  shaU  be  ac- 
ceptable to  the  Secretary  as  a  mc*ile 
home  site. 

§  235.1030     Lot  size. 

Home  ownership  assistance  payments 
may  not  be  used  to  permit  acquisition 
of  land  in  excess  of  requirements  for  an 
adequate  residential  site,  even  though 
the  cost  of  land  may  be  cheaper  in  out- 
lying areas.  Accordingly,  lots  for  use 
under  the  program  authorized  by  this 
part  shall  not  exceed  one  acre  unless 
more  than  one  acre  is  needed  to  ccHnply 
with  local  code  requirements  or  to  pro- 
vide for  a  safe  and  adequate  water  sup- 
ply and  sewage  drainage  system. 

§  235.1035     Loan  provisions. 

(a)  The  security  instrument  or  instru- 
ments shall  be  a  first  lien  upon  the  mo- 
bile home  and  lot.  The  entire  principal 
amount  of  the  loan  shall  have  been  dis- 
bursed to  the  borrower  or  to  the  creditors 
for  the  borrower's  account  and  with  the 
borrower's  consent. 

(b)  Loan  multiples.  The  loan  shall  in- 
volve a  principal  obligation  in  multiples 
of  $50. 

(c)  Payments.  Payments  shall  be  due 
on  the  first  of  the  month. 

§  235.1040     Maximum  loan  amount  and 
terms. 

Maximum  permissible  loan  amoimts 
and  terms  shall  not  exceed: 

(a)  $25,000  for  20  years  and  32  days  in 
the  case  of  a  mobile  home  composed  of 
two  or  more  modules  and  an  undeveloped 
lot  (but  not  to  exceed  $20,000  for  the  mo- 
bile home) . 

(b)  $27,500  for  20  years  and  32  days  in 
the  case  of  a  mobile  home  composed  of 
two  or  more  modules  and  suitably  devel- 
oped lot  (but  not  to  exceed  $20,000  for 
the  mobile  home) . 

(c)  The  amoimt  specified  under  para- 
graphs (a)  and  (b)  of  this  section  or  the 
actual  sales  price  of  the  mobile  home  and 
lot,  except  that  the  maximum  loan 
amount  attributable  to  the  mobile  home 
shall  not  exceed  the  lesser  of  113  percent 
of  the  total  price  of  the  mobile  home  as 
stated  in  the  manufacturer's  inv<^ce, 
plus  the  Secretary's  estimate  of  the  ap- 
praised value  of  the  mobile  home  lot. 


§235.1045       [Reserved] 

§  235.1050     Limitation  on  concentration 
of  units  in  a  subdivision. 

No  subdivision  or  substantially  con- 
tiguous group  of  subdivisions  which  con- 
stitute or  will  constitute  a  single  resi- 
dential area,  shall  have  over  40  percMit 
of  the  homes  therein  assisted  under  this 
Part.  The  40  percent  rule  shall  not  be 
applied  to  limit  the  number  of  subsidized 
imits  below  25  in  any  single  residential 
area.  The  40  percent  ratio  is  applicable 
to  the  relationship  of  section  235  applica- 
tions to  the  sum  of  vacant  lots  within  a 
residential  land  development  tract  under 
centralized  control.  In  defining  resi- 
dential areas  for  purposes  of  this  para- 
graph, the  Secretary  will  exercise  appro- 
priate discretion  in  order  to  meet  the  ob- 
jective of  limiting  the  concentration  of 
subsidized  units  but  not  unduly  restrict- 
ing efficient  and  good  subdivision  plan- 
ning and  land  utilization.  Further,  within 
a  single  residential  area  to  assure  sound 
vmderwriting  which  requires  an  assur- 
ance of  a  future  market  for  resales  with- 
out subsidy,  the  SecreUry  will  limit,  to 
the  extent  practicable,  the  percentage  of 
subsidized  units  in  a  block  or  contiguous 
group  of  blocks  to  40  percent 

§  235.1055     Reser\ation«  of  contract  au- 
thority. 

(a)  Preliminary  reservations  of  con- 
tract authority  for  interest  reduction 
payments  may  be  issued  by  the  Secre- 
tary to  a  developer  or  seller  specifically 
identified  with  sites  in  a  particular  sub- 
division or  project  or  for  a  specific  mobile 
hOTtie  and  lot  not  in  a  subdivision.  Etevel- 
opers  or  sellers  may  submit  a  request  to 
the  Secretary  for  a  preliminary  reserva- 
tion of  contract  authority.  If  contract 
authority  is  available,  it  wiU  be  reserved 
if  the  project  in  which  the  units  wHl  be 
located  meets  project  selection,  afBrma- 
ttve  marketing,  environmental,  tmder- 
writing.  feasibility  and  other  applicable 
requirements.  A  preliminary  reservation 
is  an  advance  commitment  that  contract 
authority  will  be  available  for  assistance 
payments  when  the  homes  are  sold  to 
families  who  qualify  for  assistance.  Ap- 
plications f<M"  preliminary  reservation 
may  be  made  as  early  as  desired  but  not 
before  filing  of  the  request  for  subdivi- 
sion approval  or  other  appropriate 
applications. 

(b)  If  a  request  for  a  preliminary 
reservation  is  approved,  either  few  the 
amount  requested  or  for  an  amount 
determined  by  the  Secretary,  the  Secre- 
tary wUl  reserve  the  contract  authority. 
The  reservation  is  a  commitment  by  HUD 
that  the  contract  authority  for  tiie  trans- 
action has  been  reserved. 

(c)  A  preliminiry  reservation  will  ex- 
pire six  months  after  the  date  of  issue. 

(d)  Periodic  assistance  payments  pur- 
suant to  this  subpart  shall  be  limited  to 
no  more  than  20  percent  ot  the  total 
numbo*  of  units  with  respect  to  which 
assistance  is  approved  under  section  235 
after  January  1.  1976. 


§  235.1060      Local       government       com- 
ment procedures. 

(a>   With  respect  to  any  request  for 
assistance  payments  involving  13  or  more 
units  in  a  locality  with  an  approved  hous- 
■  Ing  assistance  plan,  the  following  proce- 
dures must  be  followed ;  Within  10  work- 
ing days  of  the  receipt  of  such  a  request, 
the  Secretary  shall,  for  purposes  of  com- 
pliance with  Section  213  of  the  Housing 
and    Community    Development    Act   of 
1974,  forward  a  copy  of  the  request  to 
the  chief  executive  oflQcer  of  the  unit  of 
general  local  government  in  which  the 
assisted  housing  is  to  be  located,  request- 
ing  comments   and   objections,   if   any. 
The  unit  of  general  local   government 
shall  have  30  days  from  receipt  of  the 
letter  and  copy  of  the  request  to  object 
or  otherwise  submit  comments  as  the  re- 
sponse to  the  Secretary.  Alternatively, 
the  individual  or  organization  making 
the  request  for  assistance  payments  may 
Include  with  the  request  a  statement  of 
"no  objections"  or  other  comment  from 
the  unit  of  general  local   government, 
obtained  in  advance  by  the  individual 
or  organization.  The  unit  of  local  govern- 
ment may  object  to  the  request  on  the 
grounds  that  it  is  inconsistent  with  the 
housing  assistance  plan.  If  sfuch  an  objec- 
tion is  filed,  the  Secretary  may  not  ap- 
prove the  request  unless  the  Secretary 
determines  that  the  request  is  consistent 
with  the  housing  assistance  plan.  If  the 
Secretary  determines  that  the  request 
is  consistent  with  the  plan,  the  Secretary 
shall  notify  the  diief  executive  crfDcer 
of  the  unit  of  general  local  government, 
giving  his  reasons  therefor  tn  writing. 
If  the  Secretary  concurs  with  the  objec- 
tion of  the  unit  of  local  government,  the 
Secretary  shall  so  notify  the  individual 
or  organization  making  the  request  for 
assistance  payments,  stating  the  reasons 
therefor  in  writing. 

(b)  With  respect  to  a  request  for  as- 
sistance p<iyments  involving  13  or  more 
units  in  a  locality  that  does  not  have 
an  approved  housing  assistance  plan, 
assistance  imder  this  Part  may  not  be 
approved  unless  the  Secretary  deter- 
mines that  there  is  a  need  for  such  as- 
sistance, taking  into  consideration  any 
applicable  State  housing  i^an,  and  that 
there  is  or  win  be  in  the  area  pubUc 
facilities  and  services  adequate  to  serve 
the  housing  assisted.  Within  10  work- 
ing days  of  receipt  of  such  a  request,  the 
Secretary  will  forward  a  copy  ot  the  re- 
quest to  the  chief  executive  officer  of 
the  unit  of  general  local  government  in 
which  the  proposed  assisted  housing  wUl 
be  located  with  a  letter  requesting  com- 
ments on  matters  relevant  to  the  deter- 
mination required  in  this  paragraph- 
The  unit  of  general  local  government 
shall  have  30  days  from  receipt  of  the 
letter  and  copy  ot  the  assistance  pay- 
ments request  to  submit  any  comments 
It  wishes  to  make  to  the  Secretary.  Any 
relevant  comments  received  wlU  be  am- 
sldered  tn  ctMmectlon  wltti  the  Secre- 
tary's determination.  As  In  the  case  of 
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requests  subject  to  paragraph  <  a '  of  this 
section,  individuals  or  organizations  sub- 
mitting assistance  payments  requests 
subject  to  the  provisions  of  this  para- 
graph (b)  of  this  section  may  satisfy  the 
comment  requirements  of  this  section  by 
obtaining  a  statement  of  the  local  gov- 
ernment on  the  application  in  advance 
and  submitting  that  statement  with  the 
assistance  payments  request  to  the  Sec- 
retary. 

§  235.1065     Uit-  iharae. 

The  note  may  provide  that  a  late 
charge  may  be  collected  by  the  lender 
for  each  payment  more  than  15  days  In 
arrears,  but  such  charge  shall  not  exceed 
4  percent  of  each  dollar  of  the  borrower's 
share  of  the  monthly  pasmient.  Such 
charge  shall  be  separately  billed  to  and 
collected  from  the  borrower  and  shall 
not  be  deducted  from  any  aggregate 
monthly  payment.  Such  charge  shall  not 
be  included  In  the  assistance  payment. 

§  235.1070     Cancellation      of      proporiy 
■nsamnce. 

(a)  The  property  shall  have  been  cov- 
ered by  fire  Insurance  at  the  time  the 
loan  was  made. 

Cb)  If  the  fire  insurance  company  shall 
have  later  cancelled  or  refused  to  renew 
the  policy,  in  order  for  the  loan  to  be 
eligible  for  Insursuice  benefits,  the  lender 
shall  have  notified  the  Secretary  within 
SO  days  (or  within  such  further  time  as 
the  Secretary  may  approve)  of  the  can- 
cellation of  the  fire  insurance  or  of  the 
refusal  of  the  Insuring  company  to  re- 
new the  fire  insurance.  This  notification 
shall  have  been  acconipanled  by  a  certifi- 
cation of  the  lender  that  diligent  efforts 
were  made,  but  it  was  unable  to  obtain 
fire  Insurance  coverage  at  reasonably 
cwnpetltlve  rates  and  that  it  will  con- 
tinue Its  efforts  to  obtain  adequate  fire 
Insurance  coverage  at  competitive  rate. 

Subpart  H — Assistance  Payments — Mo- 
Mle  Home  Ownership  for  Lower  Income 
Families 

§235.1101      [Reserved] 

§  235.1105     Conlraet  for  asitiMance  pay- 
ments. 

This  subpart  shall  constitute  the  con- 
tract between  the  lender  and  the  Secre- 
tary for  assistance  pajrments  pursuant 
to  section  235  of  the  National  Housing 
Act. 

§  235.1110      Execution  of  a«>!«it>tance  pay- 
ment contract. 

■  Mobile  home  owners.  The  acceptcmce 
of  a  loan  report  pursuant  to  S  201.650 
shall  also  constitute  the  execution  of  the 
assistance  payment  contract  with  re- 
sp^t  to  the  insurance  granted  to  the 
lending  Instituticm  reportiBg  the  loajL 

§235.1111      Qualified        moliilr        home 
owners. 

To  qualify  for  assistance  payments. 
the  mobile  home  owner's  Income  at  the 
time  of  application  for  assistance  shall 
be  within  the  limitations  provided  In 
i  235.1015,  and  insturance  covering  the 
mobile  home  owner's  loan  under  Section 
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2  Of  Title  I  of  the  National  Housing  Ac 
as  amended,  sliall  have  been  granted  to 
the  lending  instituton  which  made  the 
loan. 

§  235. 1115      Limitation  of  sale*  prii-*-. 

To  qualify  for  assistance  payments, 
the  mobile  home  owner  shall  not  have 
paid  more  than  the  Secretai^'s  estimate 
of  value  of  the  mobile  home  and  lot  pur- 
chased, nor  shall  the  purchase  price  ot 
the  property  exceed  120  percent  of  the 
loan  amount  established  pm-suant  to 
§  235.1040. 

§  235.1120      AysiKtanrr      pa\ni<<nl>      and 
handling  charges. 

(a)  Assistance  payments  shall  be  la 
an  amount  not  exceeding  the  lesser  of— 

(1)  The  balance  of  the  monthly  pay- 
ment for  principal,  interest,  real  and 
pereonal  property  taxes,  insurance  and 
Insurance  premiums  chargeable  under 
!  201.1514  due  under  the  loan  or  advance 
of  credit  remaining  unpaid  after  apply- 
ing for  20  percent  of  the  mobile  home 
owner's  income  as  determined  under  this 
part;  or 

(2)  The  difference  between  the 
amoimt  of  the  monthly  payment  for 
principal,  interest,  and  insxuunce  "pre- 
mium chargeable  under  §  201.1514  which 
the  mobile  home  owner  is  obligated  to 
pay  under  the  loan  or  advance  of  credit 
and  the  monthly  payment  of  principal 
and  interest  and  insurance  premium 
which  the  mobile  home  owner  would  be 
obligated  to  pay  if  the  loan  or  advance 
of  credit  were  to  bear  Interest  at  a  rate 
of  seven  percent  per  annum; 

(b)  In  addition  to  the  assistance  pay- 
ment referred  to  In  paragraiA  (a)  of 
this  section,  the  lender  shaU  be  entitled 
to  a  monthly  payment  of  an  amount  the 
Secretary  deems  sufQclent  to  reimburse 
it  for  its  expenses  in  handling  the  loan. 

(c)  Special  assessments  levied  by  a 
governmental  body  are  to  be  included 
under  the  terms  "taxes'  as  a  part  of  the 
total  monthly  payment.  However, 
ground  rents,  assessments  of  a  home 
owner's  association,  and  special  assess- 
ments levied  by  persons  or  private  orga- 
nizations are  not  to  be  Included. 

§  235.1 125     Time  of  payments. 

The  assistance  payment  shall  be  due 
on  the  first  day  of  each  month  and  shall 
be  paid  upon  receipt  of  a  billing,  on  a 
form  prescribed  by  the  Secretary,  from 
the  lender  or  its  authorized  agent. 

§235.1130     Term -of  assistance  payment 
contract. 

Mobile  home  loan.  The  tei-m  of  the  as- 
sistance payment  contract  shall  begin 
on  the  date  of  disbursement  of  loan  pro- 
ceeds and  shall  continue  until  the  con- 
tract is  terminated  pursuant  to  §  235.- 

iieo. 

§  235.1135      Mobile     home     owner's     re- 
quired recertifiration. 

<a)  The  lender  shall  obtain  from  the 
boiTower,  on  a  form  prescribed  by  the 
Secretary,  a  recertification  as  to  occu- 
pancy, employment,  family  composition 
and  income  whenever  one  of  the  follow - 
Ingevents  takes  place : 


'  1 1  Annually,  no  earlier  than  60  days 
before  and  no  later  than  30  days  after 
the  anniversary  date  of  the  mortgage  or 
at  such  other  anniversary  date  as  set  bv 
the  Secretary. 

<2)  No  more  than  30  days  after  the 
lender  is  notified  by  the  borrower  or 
learns  from  any  identifiable  source : 

<i)  That  the  borrower  or  any  member 
of  the  family  (21  years  or  older)  resid- 
ing in  the  household  changes  or  begins 
employment  which  results  in  an  in- 
crease in  the  family  income  reported  in 
the  original  applicaticni  for  assistance 
or  the  most  recent  recertification. 

<ii)  That  the  family  Income  < exclud- 
ing income  of  minors)  has  increased  at 
least  $50  per  month. 

(3)  At  such  other  times  as  the  Secre- 
tary may  require. 

(b)  With  respect  to  mortgages  insured 
under  this  Part,  the  lender  shall  obtain 
from  the  applicant  mobile  home  owner 
at  the  time  application  is  made  for  assist- 
ance and  at  the  time  of  annual  recer- 
tification required  under  paragraph 
(a)(1)  of  this  section,  on  a  form  provided 
by  the  Secretary,  a  statement  of  the  ag- 
gregate amounts  of  total  income  prior 
to  adjustments  reported  for  all  family 
members  (other  than  minors)  by  the 
applicant  mobile  hc«ne  owner  is  his  most 
recent  Federal  income  tax  return.  If  sep- 
erate  returns  are  filed  by  separate  mem- 
bers of  the  family,  the  total  tocome  prior 
to  adjustments  included  in  all  such  re- 
turns (except  returns  of  minors)  shall 
be  reported.  If  the  income  so  reported 
is  more  than  25  percent  above  the  Income 
reported  on  the  recertification,  the  lender 
shall  obtain  from  the  mobile  hcnne  owner 
a  new  recertification  or  a  written  expla- 
nation of  the  differeice  in  Income  re- 
ported on  the  two  forms. 

<c)  A  mobile  home  owner  who  fails  to 
disclose  his  or  her  actual  Income  in  ac- 
cordance with  the  requirements  of  this 
Part  will  be  required  to  reimburse  the 
Secretary  for  all  overpayments  made  on 
his  or  her  behalf. 

(d)  Each  mobile  home  owner  must 
provide  a  letter  on  a  form  prescribed 
by  the  Secretary  authorizing  the  Inter- 
nal Revenue  Service  to  release  Federal 
Income  Tax  returns  for  the  most  recent 
three  years  to  the  Secretary  on  request. 

§  235.1140      Mobile    heme    owner'><    op- 
tional recertification. 

Upon  request  of  the  mobile  home  owaier 
tJbe  lender  shall  accept  recertification 
whenever  the  borrower,  his  or  her  spouse 
or  an  adult  (21  years  cw  older)  member 
of  the  family  changes  or  loses  employ- 
ment which  results  in  a  decrease  in  the 
family  income  reported  in  the  most  re- 
cent certification  or  recertification.  This 
recertification  shall  be  on  a  form  pre- 
scribed by  the  Secretary. 

§  235.1145      Adjustment      in      assisiancc 
payments. 

The  lendw  shall  make  appropriate  ad- 
justments in  the  amount  of  the  requested 
assistance  payments  to  reflect  changes 
in  family  inccMne  reported  In  any  re- 
quired or  optional  recertification  of  the 
home  owner.  The  adjustment  shall  not 
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he  retroactive  except  at  the  discretion 
of  the  Secretary.  Ttie  adjustment  shall 
apidy  only  to  assistance  payments  begin- 
ning with  the  payment  due  no  earlier 
than  the  first  day  of  the  m(Xith  following 
the  date  the  borrower's  recoiification 
is  received  by  the  lender. 

§  235.1146  Recovery  of  assistance  pay- 
ments. 

If  it  is  determined  that  assistance  pay- 
ments have  been  [>aid  on  liehalf  of  a  bor- 
rower in  excess  of  the  amoimt  of  benefits 
to  which  the  borrower  was  entitled,  the 
lender  shall  reduce  its  next  billing  to  the 
Secretary  in  the  amount  of  overpaid  as- 
sistance payments.  The  lender  may  in- 
crease the  borrower's  required  monthly 
payments  in  an  amount  which  will  re- 
imburse the  lender  wlthm  a  reasonable 
time  without  causing  undue  hardship  to 
the  borrower.  If  the  lender  has  filed  a 
claim  for  mortgage  insurance  benefits, 
whether  or  not  that  claim  has  been  paid 
or  tf  the  mortgage  has  been  paid  in  full 
or  the  borrower  has  sold  the  property  to 
an  assumptor  before  the  determination  is 
made,  and  the  lender  did  not  contribute 
to  the  overpayment  through  fraud,  mis- 
representation or  error  (incliKfing  fail- 
ure to  meet  contractual  obligations) ,  the 
lender  will  not  be  required  to  reduce  its 
billings  or  increase  the  assumptor's 
montlily  payments.  In  such  cases,  HUD 
will  require  payment  by  the  borrower  on 
whose  behalf  assistance  has  been  over- 
paid. If  fraud,  misrepresentation  or  error 
on  the  part  of  the  lender  resulted  in  as- 
sistance paym^:its  lielng  made  (»  behalf 
of  a  lx>rrower  when  no  assistance  pay- 
ment should  have  been  made,  the  lender 
shall  reduce  the  next  billing  to  the  Secre- 
tary in  the  amount  of  the  handling 
charges  for  the  period  during  which  the 
assistance  was  not  warranted. 

§235.1150      Lender  records. 

The  lender  shall  maintain  such  records 
as  the  Secretary  may  require  with  respect 
to  the  borrower's  payments,  the  assist- 
ance payments  received  from  the  Secre- 
tary and  the  annual  recertification  of 
financial  status  from  the  mobile  home 
owner.  Such  records  shall  be  kept  on  file 
for  a  period  of  time  and  in  a  manner 
prescribed  by  the  Secretary  and  shall  be 
available,  when  requefeted,  for  review  and 
inspection  by  the  Secretary  or  the  Comp- 
troller General  of  the  United  States. 

§235.1155  EfTect  of  assignment  of  loan 
on  assistance  payment  contract. 

Where  a  loan  covered  by  an  assistance 
payment  contract  is  sold  to  another  ap- 
proved lender,  the  buyer  shall  succeed  to 
all  rights  and  become  boimd  by  all  the 
obligations  of  the  seller  imder  such  con- 
tract. 

§  235.1160  Termination,  suspension,  or 
reinstatement  of  the  assistance  pay- 
ment contract. 

(a)  Termination.  The  assistance  pay- 
ment contract  shall  be  terminated  when: 

(1)  The  mobile  home  owner  ceases  to 
occupy  the  property. 

(2)  The  property  Is  s(dd  by  the  mobile 
home  owner. 


n>)  Suspensioiu  The  assistance  pay- 
ments c<»itract  shall  be  suspended  when 
any  one  of  the  following  evmts  occuft : 

(1)  The  lender  determines  that  the 
borrowo'  ceases  to  qualify  for  the  b^ie- 
fita  ot  assistance  payments  by  reason  of 

■<iis  income  increasing  to  an  amoimt  en- 
abling him  to  pay  the  full  monthly  mort- 
gage payment  by  using  20  percent  of  the 
family  income. 

(2)  Foreclosure  is  instituted. 

(3)  The  lender  is  unable  to  obtain 
from  the  mobile  home  owner  a  required 
recertification  of  occupancy,  employ- 
ment, income,  and  family  cranpoeitlon. 

(4)  At  such  other  times  as  the  Secre- 
tary may  require. 

(c)  Effect  of  termination  or  suspen- 
sion. Upon  termination  or  suspension 
of  the  assistance  payments  contract,  the 
payment  due  on  the  first  day  of  the 
month  in  which  the  termination  or  sus- 
pension occurs  shall  he  the  last  payment 
to  which  the  lender  shall  be  entitled  ex- 
cept that,  in  the  case  of  a  suspended 
contract,  payment  may  be  resumed  after 
the  contract  is  reinstated  pursuant  to 
paragraph  (e)   of  this  section. 

(d)  No  effect  on  the  mortgage  insur- 
ance contract.  The  termination. or  sus- 
pension of  the  assistance  payments  con- 
tract shall  have  no  effect  on  the  insur- 
ance contract,  under  Section  2  of  Title  I 
of  the  National  Housing  Act.  as  amended. 

(e)  Reinstatement.  Where  the  assist- 
ance payment  contract  is  suspended,  it 
may  be  reinstated  by  the  Secretary  at 
his  discretion  and  on  such  conditions 
as  he  may  prescribe. 

§  201.1165      Effect  of  amendment. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Secretary  at  any  time, 
from  time  to  time.  In  whole  or  in  part, 
but  such  amendment  shall  not  adversely 
affect  the  interest  of  a  lender  under  an 
existing  contract  for  assistance  pay- 
ments. 

NoTX :  The  Department  of  Housing  kdA  Ur- 
ban Development  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation  Impact 
Statement  under  E;zecutlTe  Order  11821  and 
OMB  Circular  A-107. 

John  T.  Howley. 
Acting  Assistant  Secretary  for 
Housing — Federal       Housing 
Commissioner. 

IFR  Doc.77-2694  FUed  l-26-77;8;45  am] 


Federal  Disaster  Assistance  Administration 
[  24  CFR  Part  2205 1 

[Docket  No.  R-r7-4451 

FEDERAL  DISASTER  ASSISTANCE 
Disaster  Legal  Services 

The  Department  promulgated  the 
Pinal  Regulations  for  Federal  Disaster 
Assistance  imder  the  EHsaster  Relief 
Act  of  1974  (88  Stat.  143  et  seq.;  42 
U.S.C.  5121  note  et  seq.)  in  the  Ped- 
IHAL  Register  (40  PR  23252)  on  May  28, 
1975.  as  24  CFR  Part  2205.  Since  at  the 
time  of  publication  the  authority  for  pro- 
viding disaster  legal  services    (section 


412  of  the  Act)  was  reserved  to  the 
President,  24  CFR  Part  3205  did  not  con- 
tain regulations  covering  provision  of 
legal  services.  By  Executive  Order  11910 
(April  13.  1976).  such  authority  was 
granted  to  the  Secretary,  and  was  re- 
delegated  to  the  Administrator  of  the 
Federal  Disaster  Assistance  Administra- 
tion (41  PR  19365.  May  12.  1976),  and 
further  redelegated  to  the  Regional  Di- 
rectors. FDAA  (41  FR  19363.  May  12. 
1976). 

Section  2205.47a.  as  proposed,  contains 
regulations  covering  the  provision  of  dis- 
aster legal  services  to  disaster  victims. 
This  new  paragraph  provides  guidelines 
for  lawyers  cooperating  with  the  Fed- 
eral E>isaster  Assistance  Admipistration. 
and  defines  the  parameters  of  the  disas- 
ter legal  services  program  Intended  bv 
the  Act. 

In  each  disaster  requiring  disaster 
legal  services,  the  authority  contained 
to  section  412  has  been  specifically  dele- 
gated to  FDAA.  There  is  a  long-stand- 
tog  agreement  between  FDAA  (and  its 
predecessor  agency,  the  Office  of  Emer- 
gency Preparedness)  and  the  Young 
Lawyers  Section  (YLS)  of  the  American 
Bar  Association,  which  provides  for  vol- 
vmteer  services  to  disaster  victims.  FDAA 
desires  to  continue  the  operation  of  dis- 
aster legal  services  through  that  agree- 
ment, which  is  published  in  today's  Fed- 
eral Register.  The  regulations  proposed 
here  allow  the  FDAA  Regional  EHrector 
to  provide  authority  and  guidance  to 
YLS  or  other  attorneys  when  the  YLS 
cannot  adequately  provide  disaster  legal 
services.  By  the  terms  of  the  May  12. 
1976  rcdelegatlon,  the  Regional  Directors 
may  provide  legal  services  under  any  ar- 
rangement they  deem  appropriate,  using 
the  existing  agreement,  other  Federal 
attorneys,  or  any  other  arrangement. 

Interested  persons  sxe  tovited  to  pclt- 
ticipate  in  the  making  of  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire.  Commu- 
nications should  Identify  the  regulatory 
docket  or  notice  number  and  be  sub- 
mitted to  the  Office  of  the  Rules  Docket 
Clerk.  Office  of  the  Secretary,  Room 
10141.  Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.  Wash- 
ington. D.C.  20410.  All  communications 
received  on  or  before  February  25.  1977, 
wni  be  considered  by  the  Administrator 
t>efore  publishing  the  final  regulations. 
The  provisions  in  this  proposed  regula- 
tion may  be  changed  in  light  of  com- 
ments received.  All  comments  will  be 
available  for  Inspection,  both  before  and 
after  the  closing  date,  at  the  Office  oC 
the  Rules  Docket  Clerk  at  the  above 
address. 

The  Administrator  of  the  Federal  Dis- 
aster Assistance  Administration,  »1th 
the  concurrence  of  the  appropriate  De- 
partmental officials,  has  Issued  a  Find- 
ing of  Inapplicability  of  Environmental 
Impact  according  to  Section  103  of  the 
National  Envlrtmmental  Policy  Act  of 
1969.  concerning  this  regulation,  in  ac- 
cordance with  the  procedmea  set  forth 
in  HUD  Handbook  1390.1  (38  PR  19182). 
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It  is  the  position  of  the  signatories  to 
that  Finding  that  this  r^iiJatlon  In  It- 
self has  no  significant  Impact  on  the  hu- 
man environment  Interested  parties 
may  Inspect  and  obtain  copies  of  this 
Finding  of  Inapplicability  of  Environ- 
mental Impact  at  the  OflSce  of  the  Rules 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development  in  Washing- 
ton, D.C. 

Accordingly,  pursuant  to  the  author- 
ity contained  in  section  7(d)  of  the  De- 
partment of  Housing  and  Urban  De- 
velopment Act  (79)  Stat.  670;  42  U.S.C. 
3535(d) )  and  section  601  of  the  Disaster 
Relief  Act  of  1974  (88  Stat.  163;  42  U.S.C. 
5201),  it  Is  proposed  that  a  new  section, 
designated  S  2205.47a,  be  added  to  24 
CFR  Part  2205,  reading  as  follows: 

S  2205.47a     Duaster  legal  services. 

(a)  Legal  services  may  be  provided  to 
low-Income  individimls  who  require 
them  as  a  result  of  a  major  disaster.  For 
Ihe  purpo6e  of  this  Section,  "low-income 
feidlvldiials"  shall  Include  those  disaster 
Tlctlms  who,  as  a  result  of  the  disaster, 
have  InsulDclent  resources  to  secure  ade- 
<|uate  legal  services.  The  Regional  Direc- 
tor or  his  authorized  representative  shall 
make  all  determinations  concerning 
whether  an  individual  qualifies  for  legal 
services  under  this  Section. 

(b)  Disaster  legal  services  shall  be  pro- 
vided without  cost  to  such  Individuals. 
Fee-generating  cases  shall  not  be  ac- 
cepted by  lawyers  operating  under  these 
regulations.  For  the  purposes  of  this  Sec- 
tion, a  fee-generating  case  Is  one  which 
the  Regional  Director  or  his  authorized 
zepresentatlve,  after  any  necessary  con- 
miltatlon  with  local  or  State  bar  asso- 
ciations, determines  would  not  ordi- 
narily be  rejected  by  local  attorneys  as 
a  restilt  of  its  lack  of  potential  remxmera- 
tlve  value.  Any  fee-generating  cases  shall 
be  referred  by  the  Regional  Director  or 
his  authorized  representative  to  private 
attorneys. 

(c)  The  provision  of  disaster  legal 
services  may  be  accomplished  by  use  of 
volunteer  lawyers  under  terms  of  appro- 
priate agreements.  The  provision  of  dis- 
aster legal  services  may  also  be  accom- 
plished by  use  of  Federal  lawyers,  or  by 
any  other  arrangement  the  Regional  Dl- 
nctor  deems  appropriate,  including  pay- 
ment to  attorneys  by  the  Federal  Dis- 
aster Assistance  Administration  for  the 
provision  of  legal  services  when  the  Re- 
gional Director  determines  that  there  Is 
no  other  means  of  obtaining  adequate 
legal  assistance  for  qualified  disaster 
victims. 

(d)  In  the  event  It  is  necessary  for 
the  Federal  Disaster  Assistance  Admin- 
istration to  pay  attorneys  for  the  pro- 
vision of  legal  services  under  these  regu- 
lations, the  Regional  Director,  in  con- 
sultation with  State  and  local  bar  asso- 
ciations, shall  determine  the  amount  of 
reimbursement  due  to  the  attorneys  who 
have  provided  disaster  legal  services  at 
the  request  of  the  Regional  Director.  At 
the  Regional  Director's  discretion,  ad- 
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mlnlstrative  costs  of  lawyers  provldihg 
legal  services  requested  by  him  may  also 
be  authorized. 

(e)  Provision  of  disaster  legal  services 
is  confined  to  the  securing  of  benefits 
under  the  Act  and  claims  arising  out  of 
a  major  disaster. 

(f )  Any  disaster  legal  services  shall  be 
provided  in  accordance  with  §  2205.13  of 
these  regulations. 

Note:  The  Federal  Disaster  Assistance  Ad- 
ministration bas  determined  that  this  docu- 
ment does  not  contain  a  major  proposal 
reqiUrlug  preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

(Bee.  412.  Pub.  L.  93-288.  88  Stat.  157  (42 
U.S.C.  15182).  E.O.  11795  as  amended  bv  E.O. 
11910.  FR  25929.  Delegation  of  Authority,  89 
HR  28227.) 

Thomas  P.  Dxjtnne, 
Administrator,  Federal  Disaster 
Assistance  Administration. 
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I  [24  CFR  Part  2205] 

[Docket  No.  Rr-77-282I 

FEDERAL  DISASTER  ASSISTANCE 
Individual  and  Family  Grant  Programs ' 

The  Department  promulgated  the 
Pinal  Regulations  for  Federal  Disaster 
Assistance  under  the  Disaster  Relief 
Act  of  1974  (88  Stat.  143  et  seq.;  42  U.S.C. 
5121  note  et  seq.)  in  the  Federal  Rec- 
KTER  (40  PR  23252>,  May  28  1975.  as  24 
CFR  Part  2205. 

Section  2205.48  contains  the  regula- 
tions governing  the  Individual  and  Fam- 
ily Grant  Program  authorized  by  sec- 
tSlon  408  of  the  Act.  During  the  two  years 
of  the  program's  operation,  several 
changes  have  been  suggested  to  Improve 
program  performance  and  clarify  policy 
and  eligibility  questions.  The  following 
proposal  would  effect  those  changes,  in- 
corporate numbering  changes  both  new 
and  previously  published  as  errata,  and 
ueprint  section  2205.48  completely  for 
the  convenience  of  users. 

The  proposed  changes  are: 

1.  Deletion  of  the  word  "authorized" 
when  used  in  oonjimction  with  the  word 
''representative"  to  avoid  confusion  In 
differentiating  between  the  person  as- 
signed by  the  Governor  to  administer 
tiie  Individual  and  Family  Grant  Pro- 
gram and  the  "Governor's  Authorized 
Represwitatlve"  as  defined  dsewhere  In 
these  Regulations.  This  change  will  ap- 
pear both  in  paragraph  (a)  General  asd 
paragraph  (e)  (2) . 

2.  Deletion  of  the  word  "financial"  in 
paragraph  (c)  (1)  (C)  as  a  description  of 
assistance  from  other  means.  If  a  grant 
recipient  receives  assistance  in  the  form 
of  a  service  or  item,  he  should  refund  to 
the  State  that  part  of  the  grant  that  was 
identified  as  payment  for  that  assist- 
ance, whether  financial  or  in  the  nature 
of  a  service  or  item,  in  order  to  avoid 
duplication  of  benefits. 

3.  Deletion  of  existing  paragraph  (c) 
UXlil)   and  substitution  of  a  more  ex- 


plicit requirement  that  States  determine 
whether  indlvldvals  aad  families  must 
obtam  flood  InsuraBcerand  that  States 
require  grant  recipients  to  provide  proof 
of  purchase  of  such  floed  inanrance.  This 
change  will  also  establish  the  Initial  flood 
insurance  premium  as  a  necessary  ex- 
pense. 

4.  Addition  of  new  subparagraphs  'E) 
and  tP)  to  paragraph  (c)(2)  (11).  tnat 
add  new  eligibility  categories  as  dictated 
by  experience  in  field  operations.  The 
first  addresses  minimum  protective 
measures  required  to  safeguard  resi- 
dences against  threat  of  damage,  and  the 
second  provides  protection  for  mobile 
homes. 

5.  Addition  of  a  new  subparagraph  <E) 
to  paragraph  (c)(2)(iii).  to  permit 
States  to  move  and  store  personal  prop- 
erty to  prevent  or  reduce  damage. 

6.  Deletion  of  the  words  "repair,  re- 
place or"  and  "loss  of  or"  In  paragraph 
ic)  (2)  (Iv)  (B) .  This  change  more  accu- 
rately reflects  the  fact  that  the  grant 
program  is  not  Intended  to  indemnify 
losses,  but  does  not  reduce  the  ability  of 
states  to  meet  transportation  needs  of 
disaster  victims. 

7.  Addition  of  a  new  subparagraph 
<vii  under  paragraph  (c)  (2)  to  Include 
as  eligible  those  rental  accommodation 
expenses  made  necessary  because  of  the 
disaster.  This  will  allow  States  to  assist 
those  families  who  were  ordered  to  evac- 
uate an  area,  but  who  sustained  no  phys- 
ical damage  to  their  residences. 

8.  Revision  of  paragraph  (d)  (6)  to 
provide  coordinatiwi  between  the  State 
and  the  Regional  Director  rather  than 
the  Federal  Coordinating  Officer,  since 
the  Regional  Director  is  responsible  for 
insuring  that  the  grant  program  is  ad- 
ministered properly. 

9.  Revision  of  paragraph  (e)(1)  to 
more  clearly  indicate  a  State's  respon- 
sibility for  administration  of  the  pro- 
gram, and  to  provide  guidance  on  recov- 
ery of  fimds  that  have  not  been  spent 
by  grant  recipients  for  their  specified 
purposes. 

10.  Addition  of  the  words  "State  au- 
dits" in  paragraph  (g)  (1)  (v)  to  make  it 
clear  that  a  State  audit  must  accompany 
a  claim  for  reimbursement. 

11.  Revision  of  paragraph  (g)  to  in- 
corporate a  provision  permitting  the 
Regional  Director  to  extend  the  180-day 
time  limitation  by  an  additional  90  days 
if  all  appeals  have  been  resolved  and  all 
grants  disbursed.  This  change  will  pro- 
vide the  Regional  Director  with  greater 
flexibility  in  granting  time  extensions, 
while  retaining  controls  necessary  to  in- 
sure that  grant  ai^Iicants  receive  assist- 
ance at  the  earliest  possible  time. 

12.  Deletion  of  present  paragraph  <g) 
<  2  > .  since  the  date  for  submission  of  re- 
quests for  grant  assistance  for  those  dis- 
asters covered  under  the  retroactive  pro- 
vision of  the  Act  has  passed. 

13.  Revision  of  paragrai^  (k)  by 
changing  the  title  from  Federal  Audit  to 
Audits,  and  providing  guidance  on  the 
conduct  of  both  State  and  Federal 
audits. 


!  I 
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Interested  persons  may  participate  in 
this  proposed  rule  making  by  submitting 
written  data,  views  or  arguments  to  the 
Rules  Docket  Clerk,  Office  of  the  Secre- 
tary, Room  10141,  Department  of  Hous- 
ing and  Urban  Development.  451  7th 
Street,  SW,  Washington,  D.C.  20410. 
Each  person  submitting  a  comment 
should  identify  this  notice,  and  give  rea- 
sons for  any  recommendations.  Com- 
ments received  on  or  before  February  25. 
1977,  will  be  considered  before  final  ac- 
tion is  taken  on  this  proposal.  Copies  of 
all  written  coihments  received  will  be 
available  for  examination  by  interested 
persons  at  the  above  address.  This  pro- 
posal may  be  changed  in  light  of  the 
comments  received. 

The  Administrator,  with  the  concur- 
rence of  the  appropriate  Departmental 
officials,  has  issued  a  Finding  of  Inap- 
plicability of  Environmental  Impact  con- 
cerning this  proposed  rule  making,  in  ac- 
cordance with  Section  102  of  the  National 
Environmental  Policy  Act  of  1969  and  the 
procedures  set  forth  in  HUD  Handbook 
1390.1  (38  PR  19182) .  It  is  the  position  of 
the  signatories  to  the  Finding  that  this 
amendment  in  Itself  has  no  significant 
impact  on  the  humsm  environment.  In- 
terested parties  may  inspect  and  obtain 
copies  of  this  Finding  of  Inapplicability 
of  Environmental  Impact  at  the  Office  of 
the  Rules  Docket  Clerk  of  the  Depart- 
ment of  Housing  and  Urban  Develop- 
ment in  Washington.  D.C.  20410. 

Accordingly,  pursuant  to  the  authority 
contained  in  section  7(d)  of  the  Depart- 
ment of  Housing  and  Urban  Develop- 
ment Act  (79  Stat.  670;  42  U.S.C.  3535d) 
and  section  601  of  the  Disaster  Relief  Act 
of  1974  (88  Stat.  163;  42  U.S.C.  5201).  it 
Is  proposed  that  §  2205.48  be  amended 
and  reprinted  to  read  as  follows : 

§  2205.48     Indivldaal  and  family  grants. 

(a)  General.  The  Governor  may  re- 
quest that  Federal  funds  be  made  avaU- 
able  to  a  State  for  the  purpose  of  such 
State  making  grants  to  Individuals  and 
families  who,  as  a  result  of  a  major 
disaster,  are  imable  to  meet  necessary 
expenses  or  serious  needs.  The  grant 
program  authorized  by  this  section  will 
be  75  percent  Federally  funded  and  25 
percent  State  funded.  The  Governor  of 
the  affected  State  or  his  representative 
will  administer  the  grant  program.  The 
grant  program  is  Intended  to  provide 
funds  to  disaster  victims  to  permit  them 
to  meet  those  necessary  expenses  or  seri- 
ous needs  for  which  other  governmental 
assistance  is  either  imavailable  or  inade- 
quate. The  grant  program  is  not  Intended 
to  Indemnify  all  disaster  losses  or  to 
purchase  Items  or  services  that  may  gen- 
erally be  characterized  as  nonessential, 
luxury,  or  decorative. 

(b)  Definitions  as  used  in  this  section. 
(1)  "Necessary  expense"  means  the  cost 
of  an  Item  or  service  essential  to  an 
Individusd  or  family  to  mitigate  or  over- 
c(Hne  an  adverse  condition  caused  by  a 
major  disaster. 

(2)  "Serious  need"  means  a  require- 
ment for  an  Item  or  service  essential 
to  an  individual  or  family  to  prevent 


or  reduce  hardship,  injury,  or  loss  caused 
by  a  major  disaster. 

(3>  "Family"  means  a  social  unit  com- 
prised of  husband  and  wife  and  depend- 
ents, if  any,  or  a  head  of  household,  as 
these  terms  are  defined  in  the  Internal 
Revenue  Code  of  1954. 

(4>  "Individual"  means  a  person  who 
is  not  a  member  of  a  family,  as  defined 
in  paragraph  (b)  (3)  of  this  section. 

(5)  "Assistance  from  other  means' 
means  assistance  including  monetary  or 
in-kind  contributions  from  other  govern- 
mental programs,  insurance,  voluntary 
or  charitable  organizations,  or  from  any 
source  other  than  those  of  tlie  individual 
or  family. 

(c>  National  eligibility  criteria.  In  ad- 
ministering the  Individual  and  Family 
Grant  Program,  a  State  shaU  determine 
the  eligibiUty  of  an  individual  or  family 
for  a  grant  to  meet  a  necessary  expense 
or  serious  need  in  accordance  with  the 
following  criteria. 

(1)  General,  (i)  In  order  to  qualify 
for  a  grant  under  this  section,  an  indi- 
vidual or  family  representative  must 
certify : 

(A)  That  application  has  been  made 
to  other  available  governmental  pro- 
grams for  assistance  to  meet  a  necessary 
expense  or  serious  need  and  that  neither 
he  nor  any  member^of  his  family  has 
been  determined  to  be  qualified  for  such 
assistance,  or  for  demonstrated  reasons, 
any  assistance  received  has  not  satlsfled 
any  such  necessary  expense  or  serious 
need. 

(Bi  That  with  respect  to  the  specific 
necessary  expense  or  serious  need  or  por- 
tion thereof  for  which  application  is 
made,  neither  he,  nor  to  the  best  of  his 
knowledge,  any  member  of  his  family, 
has  previously  received  or  refused  assist- 
ance from  other  means. 

(C)  TTiat  should  the  Individual  or 
family  receive  a  grsmt  and  assistance 
from  other  means  later  becomes  avalltPJle 
to  meet  the  necessary  expense  or  serious 
need,  the  indivldusd  or  fsunily  shall  re- 
fund to  the  State  that  part  of  the  grant 
for  which  assistance  from  other  means 
has  been  received. 

(ii)  Farmers,  ranchers,  and  persons 
engaged  in  aquaculture  who  are  qualified 
to  apply  to  the  Farmers  Home  Adminis- 
tration (PmHA),  must  submit  proof  of 
the  denial  of  such  loan  assistance  from 
the  PmHA  before  they  may  be  considered 
eligible  for  a  grant  imder  this  section.  If 
applicants  have  been  denied  such  loan 
assistance  because,  in  PmHA's  deter- 
mination, they  are  able  to  obtain  neces- 
sary credit  from  other  sources,  they  will 
be  considered  ineligible  for  grant  assist- 
ance for  those  items  or  services  for  which 
assistance  may  be  provided  by  the 
FmHA's  Emergency  Loan  program. 

(ill)  Individuals  or  families  who  in- 
curred a  necessary  expense  or  serious 
need  in  the  major  disaster  area  msiy  be 
eligible  for  assistance  under  this  section 
without  regard  to  their  residency  in  the 
major  disaster  area  or  within  the  State 
In  which  the  major  disaster  had  been 
declared. 


(ivi  States  shall  determine  whether 
individuals  or  families  otherwise  eligible 
for  assistance  imder  this  section  must 
obtain  flood  insurance,  as  provided  by 
the  Flood  Disaster  Protectiwa  Act  of  1973 
(Public  Law  93-234) ,  in  order  to  reduce 
future  avoidable  claims  in  the  Federal 
or  State  governments  for  disaster  assist- 
ance. After  a  determination  that  flood 
insurance  Is  required,  aind  after  disburse- 
ment of  a  grant.  States  shall  require  the 
grant  recipient  to  provide  proof  of  pur- 
chase of  the  required  flood  insurance.  In 
this  regard,  the  initial  premium  for  flood 
insurance,  not  to  exceed  $25.  shall  be 
considered  a  necessary  expense. 

(2 1  Eligible  categories.  Assistance 
under  this  section  may  be  made  available 
to  meet  necessary  expenses  or  serious 
needs  by  providing  essential  items  or 
services  in  the  categories  set  forth  below : 

(i)  Medical  or  dental. 

(ii)  Housing.  With  respect  to  private 
owner-occupied  primary  residences  (in- 
cluding mobile  homes) ,  grants  may  be 
authorized  to: 

(A>  Repair,  replace,  rebuild; 

<B»  Provide  access; 

(C)  Clean  or  make  sanitar}-; 

(D)  Remove  debris  from  such  resi- 
dences. Any  debris  removal  wlU  be 
Umited  to  the  minimum  required  to  re- 
move health  hazards  or  protect  against 
additional  damage  to  the  residence; 

(E)  Provide  minimum  protective 
measures  required  to  protect  such  resi- 
dences against  the  immediate  threat  of 
damage;  and 

(P)  Move  mobile  homes  to  prevent  or 
reduce  damage. 

(iii)  Personal  Property. 
(A>  Clothing; 

(B)  Household  Items,  furnishings,  or 
appliances; 

(C)  Tools,  specialized  or  protective 
clothing  or  equipment  which  are  essen- 
tial to  or  a  condition  of  a  wage  earner's 
employment; 

(D)  Repair,  clean  or  sanitize  any  eli- 
gible personal  property  Iton;  and 

(E)  Move  and  store  to  prevent  or  re- 
duce damage,  including  move  and  store 
unoccupied  mobile  homes. 

(Iv)  Transportation. 

(A)  Grants  may  be  authorized  to  pro- 
vide transp<»-tation  by  public  convey- 
ance provided  that  the  requirement  for 
this  transportation  was  the  direct  result 
of  the  disaster. 

(B)  Grants  may  be  authorized  to  pro- 
vide private  transportation.  If  the  re- 
quirement for  this  transportation  was 
the  direct  result  of  the  disaster,  and 
transportation  by  public  conveyance  is 
inadequate  or  unavailable. 

(v)  Funeral  expenses.  Grants  for 
funeral  expenses  will  be  bfised  on  mini- 
mum expenditures  for  interment  or  cre- 
mation. 

(vi>  Rental  accommodations,  to  In- 
clude motel,  hotel,  and  other  temporary 
accomm(xlatlons. 

(3)  Ineligible  categories.  Assistance 
under  this  section  will  not  be  made  avail- 
able for  any  Item  or  service  in  the  fol- 
lowing categories : 
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(I)  Business  losses,  Including  farni 
iMislnesses. 

(II)  Improvements  or  additions  to  real 
or  penonaJ  property. 

(ill)  LAndscapin^T- 

(Iv)  Real  or  personal  property  used  ex- 
clusively for  recreation. 

(V)  Financial  obligations  incurred 
prior  to  the  disaster. 

(vl)  Any  necessary  expense  or  serious 
need  or  portion  thereof  for  which  assist- 
ance was  available  from  other  means  but 
vas  refused  by  the  individual  or  family. 

(4)  Other  categories.  Should  the  State 
determine  that  an  individual  or  family 
has  an  expense  or  need  not  specifically 
identified  as  eligible,  the  State  shall  pro- 
vide a  factual  summary  to  the  Regional 
Director,  and  request  a  determination. 

,  <d)  State  request  to  participate  in  the 
Individual  and  Family  Grant  Program. 
In  order  to  make  assistance  under  this 
section  available  to  disaster  victims,  the 
Governor  must  file  with  the  appropriate 
Regional  Director  a  request  which  In- 
dudee  the  following : 

(1)  A  certification  that  assistance  un- 
der the  Act  and  from  other  means  is  in- 
aufBclent  to  meet  necessary  expenses  or 
lerlous  needs  of  disaster  victims. 

*(2)  An  estimate  of  the  number  of  dis- 
aster victims  who  have  necessary  ex- 
penses or  serious  needs  and  the  basis  for 
luch  estimate. 

(3)  An  estimate  or  the  total  Federal 
irant  as  identified  in  paragraph  tfHl) 
of  this  section. 

«4»  A  commitment  to  implement  an 
administrative  plan  as  identified  in  par- 
agraph ie»  of  this  section. 

(5)  A  commitment  to  identify  specif- 
ically In  the  accounts  of  the  State  all 
Federal  and  State  funds  committed  to 
the  grant  program. 

(6)  A  conunitmcnt  to  mahitain  close 
coordination  with  the  Regional  Director 
and  provide  him  with  such  reports  as  he 
may  require  In  order  to  insure  proper 
administration,  including  avoidance  of 
duplication  of  benefits  and  timely  avail- 
ability of  Federal  funds. 

(7)  A  commitment  to  implement  the 
grant  program  throughout  the  major 
disaster  area  designated  by  the  Admin- 
istrator. 

(8)  A  certification  that  the  State  ^-111 
pay  Its  25  percent  share  of  all  grants  to 
Individuals  or  families.  If  the  State  is 
imable  Immediately  to  pay  Its  25  per- 
cent share,  the  State  may  request  an 
advance  of  Federal  funds  as  Identified 
In  paragraph  (h)  of  this  section. 

(e>  State  Administrative  Plan.  (1)  The 
Btate  will  develop  a  plan  for  the  ad- 
ministration of  the  Individual  and  Fam- 
ily Grant  Program  that  Includes,  but  is 
notUmitedto: 

(I)  Assignment  of  grant  program  re- 
sponsibilities tc  State  officials  or  agen- 
cies. 

(II)  Methods  and  procedures  for  no- 
tification of  potential  applicants  to  in- 
clude the  publication  of  pertinent  time 
Umltatlc^. 

(III)  Provisions  for  accepting  appli- 
cations, including  the  establishment  of 
local  application  centers. 
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■  iv  >  Administrative  procedures  for : 

<A)  Verifying  necessary  expenses  and 
serious  needs.  \ 

(B)  Determining  applicant  eliglb^ity 
and  grant  amounts  by  a  panel  of  at  lejpkat 
three  State  employees.  \ 

tC>  Determining  the  need  for  flood 
insurance. 

iD)  Processing  applicant  appeals. 

I E »  Disbursing  grants. 

<  P>  Verifying  grant  expenditures. 

<Gj  Recovering  grant  funds  expend- 
ed for  unauthorized  items  or  services,  or 
grant  funds  in  excess  of  a  grant  recipir 
exit's  expenses  or  need.'s. 

'  H;   Conducting  a  Slate  audit. 

<!•  Providing  controls  to  insure  that 
gi-ant  recipients  expend  funds  In  a  timely 
manner  for  those  items  and  services 
specified  by  the  State.  Grant  funds  that 
have  not  been  expended  prior  to  Federal 
audit,  and  grant  funds  that  have  not 
been  expended  for  their  specified  pur- 
poses and  are  not  recovered  by  the  State. 
may  be  subject  to  suspension. 

IV  National  eligibility  criteria  as  de- 
fined in  paragraph  <^c)  of  this  section. 

ivi)  Provisions  for  compliance  with 
§§  2205.13,  2205.15.  and  2205.18  of  these 
regulations  and  the  Flood  Disaster  Pro- 
tection Act  of  1973  <Pub.  L.  93-234,  87 
Stat.  975)  and  the  Federal  Insuranoe 
Administration  Regulations,  24  CFR 
Parts  1909  et.  seq. 

(2)  The  Governor  or  his  representa- 
tive may  request  the  Regional  Director 
to  provide  technical  assistance  in  the 
preparation  of  an  administrative  plan 
to  implement  the  Individual  and  Famit- 
Grant  Program. 

(3)  The  Regional  Director  will  review 
the  State  administrative  plan  for  each 
disaster  for  which  assistance  is  requested 
under  this  section  to  Insure  that  the 
requirements  of  these  regulations  have 
been  met.  Tlie  Regional  Director  maj' 
defer  approval  of  a  State  administrative 
plan  until  any  deficiencies  have  been 
corrected. 

1 4)  The  State  administrative  plan  Is 
to  be  made  part  of  the  State's  emergency 
plan,  as  described  in  §  2205.4  of  these 
regiilations. 

if)  Limitation  on  grants.  (1)  The  Fed- 
eral grant  imder  this  part  shall  be  equal 
to  75  percent  of  the  actual  cost  of  meet- 
ing necessary  expenses  or  serious  needs 
of  Individuals  and  families,  plus  State 
administrative  expenses  not  to  exceed 
8  percent  of  the  total  Federal  grant,  and 
shall  be  made  only  on  condition  that 
the  remaining  25  percent  of  such  actual 
cost  is  paid  to  such  individuals  and  fami- 
lies from  funds  made  available  by  the 
affected  State. 

(2)  An  Individual  or  family  shall  net 
receive  a  grant  or  grants  under  the  pro- 
visions of  this  section  aggregating  more 
than  $5,000  with  respect  to  any  one 
major  disaster.  Such  aggregate  amount 
shall  include  both  the  Federal  and  State 
share  of  the  grant. 

(g)  Time  limitations,  a)  In  the  ad- 
ministration of  the  Individual  and 
Family  Grant  Program  authorized  under 
section  408  of  the  Act,  the  following 
time  limitations  will  be  applicable  except 


as  described  in  paragraph  'gM2.>  of  this 
section: 

( i)  Should  the  Governor  deckle  to  re- 
quest assistance  under  this  section,  he 
must  submit  such  request  no  later  tiian 
seven  days  following  the  date  on  which 
the  major  disaster  was  declared  and  in 
the  manner  set  forth  in  paragraph  <d^ 
of  this  section. 

(ii)  The  State  will  accept  applications 
from  individuals  or  families  for  a  period 
of  60  days  following  the  date  on  which 
the  major  disaster  was  declared. 

aU)  Any  application  filed  after  the  60- 
day  period  stated  above  must  be  reviewed 
by  the  State  to  determine  whether  the 
lat€  filing  was  the  result  of  extenuating 
circumstances  or  conditions  beyond  the 
control  of  the  individual  or  family.  If 
such  conditions  or  circumstances  are 
demonstrated,  the  State  will  determine 
that  good  cause  existed  for  late  filing  and 
accept  that  application  as  though  it  had 
been  filed  on  a  timely  basis;  otherwise, 
the  application  will  be  rejected. 

tiv)  No  application  will  be  accepted 
by  the  State  if  it  is  filed  more  than  90 
days  following  the  date  on  which  the 
major  disaster  was  declared. 

<v)  All  administrative  activities,  in- 
cluding the  submission  of  final  reports. 
State  audits,  and  vouchers  to  the  Re- 
gional Director,  shall  be  completed  by  the 
State  within  180  days  following  the  date 
on  which  the  major  disaster  was  de- 
clared. 

(2)  The  Regional  Director  may  extend 
any  time  limitation  set  forth  above  for 
a  period  not  to  exceed  30  days.  If  all 
appeals  to  the  State  have  been  resolved 
and  all  grants  disbursed,  the  Regional 
Director  may  further  extend  the  180-day 
time  limitation  contained  in  paragraph 
ig>  I  IMv)  above  for  a  period  not  to  ex- 
ceed 90  days.  The  Administrator  may 
further  extend  any  of  the  above  time 
limitations. 

(h)  Advance  of  State  share.  (Ij  If  the 
State  is  immediately  unable  to  pay  its 
25  percent  share  of  the  grants  to  be  made 
imder  this  section,  the  Governor  may  re- 
quest that  this  amount  be  advanced  by 
the  Federal  Government.  Requests  for 
such  advances  will  be  made  to  the  Re- 
gional Director  and  will  Include  the  fol- 
lowing : 

(i)  A  certification  that  the  State  is 
immediately  unable  to  pay  Its  25  percent 
share  and  an  explanation  of  the  reason.'; 
therefor. 

Ui)  A  statement  as  to  the  specific  ac- 
tions taken  or  to  be  taken  to  overcome 
the  inability  to  provide  the  State  share, 
including  a  time  schedule  for  such  ac- 
tions. 

uii)  A  commitment  to  repay  the  Fed- 
eral advance  at  the  tune  the  Stat*  i.<;  able 
to  do  so. 

Uv)  An  estimate  of  the  total  amount 
needed  to  meet  the  25  percent  State 
share. 

(v)  An  agreement  to  return  im- 
mediately upon  discovery  aU  Federal 
fimds  advanced  to  meet  the  State's  25 
percent  share  which  exceed  actual  re- 
quirements. 

(2)  Failure  to  repay  the  advance  of  the 
State  share,  In  accordance  with  the  time 
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schedule  in  paragraph  (h>  (1>  (ii>  of  this 
section,  may  result  in  the  withholding 
by  the  Federal  Government  of  subse- 
quent advances  under  this  section. 

(31  Any  advance  of  the  State's  share 
not  repaid  to  the  Federal  CSovernment 
by  the  repayment  date  established  by  the 
time  schedule  in  accordance  with  para- 
graph (h)  (1)  (ii)  of  this  section,  may,  at 
the  discretion  of  the  Administrator,  be 
recovered  by  the  offset  of  Federal  fimds 
to  which  the  State  would  otherwise  be 
entitled  imder  other  sections  of  this  Act. 

Ii)  Approval — Authorization  of  Funds. 
1 1  •  The  Regional  Director  may  approve 
Federal  assistance  and  authorize  ad- 
vances of  fimds  under  this  section  upon 
his  determination  that: 

(i)  All  required  certifications  and  com- 
mitments have  been  completed  by  the 
Governor; 

(ii)  The  administrative  plan  provided 
by  the  State  to  implanent  the  Individual 
and  Family  Grant  Program  meets  the  re- 
quirements of  these  regulations. 

(2)  The  Regional  Director  may  au- 
thorize Federal  assistance  based  on  his 
estimate  of  the  amount  required  to  meet 
the  necessary  expenses  or  serious  needs 
of  disaster  victims. 

(j)  Reimbursement  to  the  State.  Reim- 
bursement to  the  State  of  the  Federal 
share  of  eligible  costs  will  be  on  the  basis 
of  a  voucher  filed  by  the  State  and  ap- 
proved by  the  Regional  Director. 

(k)  Audits.  The  State  shall  perform 
site  audits  on  all  claims  in  accordance 
with  audit  gtiidelines  provided  by  the 
HUD  Inspector  General.  All  claims  are 
subject  to  Federal  audit. 

Not*. — T^oderal  Disaster  Assistance  Admin- 
istration has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir- 
cular A-107. 

(Sec.  408,  Pub.  L.  93-288,  88  Stat.  156  (42 
n.S.C.  5178),  EO  11795  as  amended  by  EO 
11910,  C9  FR  25939,  Delegation  of  Authority, 
29  FR  28227.) 

Thomas  P.  Dxinne, 
Administrator,  Federal 
Disaster  Assistance  Administration. 
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Office  of  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 

[24  CFR  Part  108] 

[Docket  No.  R-77-447 i 

COMPLIANCE  PROCEDURES  FOR 

AFFIRMATIVE  FAIR  HOUSING  MARKETING 

Notice  of  Proposed  Rulemaking 

It  is  proposed  to  implement  the  De- 
partment's Affirmative  Pair  Housing 
Marketing  (APHM)  Regulations,  24  CFR 
200.600  et  seq.,  by  establishing  a  com- 
prehensive compliance  procedure,  which 
would  provide  all  participants  in  the  De- 
partment's housing  programs  that  are 
required  to  submit  AFHM  plans  advance 
information  as  to  Departmental  pro- 
cedure to  insure  compliance  with  AFHM 
Regulations.  At  the  same  time,  it  would 
insure  nation-wide  tiniformity  in' obtain- 
ing  compliance.   The   compliance   pro- 


cedures outlined  do  not  represent  a  sig- 
nificant change  in  Departmental  policy 
in  effectuating  compliance  In  those  De- 
partmental programs  subject  to  Execu- 
tive Order  11063,  but  present  the  specific 
procedural  steps  in  an  orderly  fashion.  A 
show-  cause  procedure  is  provided  in  or- 
der that  a  participant  in  the  Depart- 
ment's housing  programs  subject  to  the 
Regulations  has  opportimity  to  show 
good  faith  efforts  to  comply  with  its 
AFHM  plans  when  there  is  information 
which  indicates  there  may  be  a  violation 
of  the  AFHM  regulation  prior  to  con- 
ducting a  compliance  review.  The  nature 
of  the  compliance  review  is  specified  as 
well  as  procedures  for  conducting  the  re- 
view. Since  noncompliance  with  the 
AFHM  regulation  may  involve  a  viola- 
tion of  Executive  Order  11063  when  a 
complaint  or  a  compliance  review  of  the 
APHM  plan  Indicates  possible  violation 
of  the  Executive  Order  a  comprehensive 
compliance  review  may  also  be  imder- 
taken  to  determine  compliance  with  re- 
quirements of  that  Order.  "Where  ap- 
propriate, efforts  will  be  undertaken  to 
resolve  the  matter  by  conciliation.  In 
cases  where  these  efforts  fall  the  regula- 
tion of  sanctions.  Failure  of  an  individual 
tion  sanctions.  Failure  of  an  indivldusJ 
to  respond  to  the  HUD  Informal  efforts 
does  not  prejudice  the  individual's  rights 
at  later  stages  of  enforcement. 

Interested  persons  are  invited  to  com- 
ment on  this  proposed  regulation  by 
furnishing  such  written  comments,  data, 
and  recommendations  as  they  may  de- 
sire. All  such  materials  should  be  filed 
with  the  Rules  Docket  Clerk,  Office  of  the 
Secretary,  Room  10141,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washington,  D.C.  20410. 
C?omments  received  on  or  before  Febru- 
ary 28,  1977,  will  be  considered  before 
adoption  of  a  final  regulation  in  this 
matter.  CTopies  of  all  comments  will  be 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours,  both  before  and  after  the  close 
of  the  comment  iwrlod. 

The  Department  has  determined  that 
this  proposed  regulation  will  not  have 
an  environmental  Impact,  as  defined  in 
HUD  Handbook  1390.1.  The  finding  of 
inapplicability  may  be  inspected  at  the 
above  address. 

Note. — It  la  hereby  certified  that  the  eco- 
nomic and  Inflation  impacts  of  the  proposed 
regulation  have  been  carefully  evaluated 
in  accordance  with  OMB  Circular  No.  A-107. 

Accordingly,  it  is  propKJsed  to  sanend 
Subchapter  A  of  Chapter  1  of  Title  24 
of  the  Code  of  Federal  Regtilations  by 
establishing  a  new  Part  108  to  read  as 
follows : 

PART  108 — COMPLIANCE  PROCEDURES 
FOR  AFFIRMATIVE  FAIR  HOUSING 
MARKETING 

Sec. 

101.1  Purpose  and  application. 

108.2  Authority. 

108.3  ResponsibUity. 

108.4  Monitoring  and  technical  a.ssistance. 

108.5  Show  Cause  proceeding  to  determine 

compliance. 

108.6  Compliance  reviews. 


Se<. 

106.7       Conciliation  conference. 

lOe.S       Sanctions. 

106.9  Ai^dlcatlon  of  sanctions. 

108.10  Effective  date. 

ATrrHOBiTT:  Sec.  7(d)  Depart,  of  Hud  Act. 
42  U.S.C.  3535(d),  E.O.  11063,  27  FR  11527 
and  Title  VIII  of  the  Civil  Rights  Act  of  1968. 
Pub.  L.  90-284,  42  U.S.C.  3608,  as  amended 
by  the  Housing  and  Community  Development 
Act  of  1974,  Pub.  L.  93-383, 

§108.1      Purpose  and  appliration. 

(a>  Tlie  primary  purpose  of  tliLs  regu- 
lation is  to  establish  procedures  for  de- 
termining whether  or  not  an  applicants 
actions  are  in  compUsmce  with  its  ap- 
proved Affirmative  Fair  Housing  Market- 
ing (AFHM>  Plan  and  the  AFHM  Regu- 
lations (Subpart  M  of  Part  200  of  this 
title). 

(b)  These  regulations  apply  to  all  sub- 
sidized and  unsubsidized  housing  pro- 
grams administered  by  the  Federal  Hous- 
ing Administration,  and  the  Dep>artment 
of  Housing  and  Urban  Development  sis 
defined  in  paragraph  (c)  of  this  section 
and  all  other  persons  required  to  submit 
AFHM  plans  in  Department  Programs. 

(c)  The  term  "Applicant"  includes: 
(1)  Sponsors  and  developers  (both  at 

the  time  of  application  for  assistance 
from  the  Department  and  after  the  sis- 
sistance  is  granted)  whose  application  is 
approved  for  development  or  rehabilita- 
tion of  subdivisions,  multif  amily  projects 
and  moble  home  parks  of  five  or  man 
lots,  units  or  spaces,  or  of  dwelling  units, 
when  the  applicants'  participation  in 
FHA  housing  programs  had  exceeded  or 
would  thereby  exceed  development  of 
five  or  more  such  dwelling  units  during 
the  year  preceding  the  application,  ex- 
cept that  there  shall  not  be  included  in 
a  determination  of  the  number  of  dwell- 
ing imits  .dev^oped  by  an  applicant 
those  in  which  a  single  family  dwelling 
Is  constructed  or  rebabUitated  for  occu- 
pancy by  a  mortgagor  on  property  owned 
by  the  mortgagor  and  in  which  the  ap- 
plicant had  no  interest  prior  to  entering 
into  the  contract  for  construction  or  re- 
habilitation; and  (2)  all  other  persons 
required  to  sulunit  AFHM  plans  in  E>e- 
partment  Programs. 

§  108.2     Authority. 

This  regulation  is  issued  pursuant  to 
the  authority  to  issue  regulations  grant- 
ed to  the  Secretary  by  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  of  1965,  42  U.S.C.  3535 
(d).  Executive  Order  11063,  27  FR  11527. 
and  Title  'Vin  of  the  CivU  Rights  Act  of 
1968,  Public  Law  90-284,  42  U.S.C.  3608. 
as  amended  by  the  Housing  and  Com- 
mimity  Development  Act  of  1974,  Public 
Law  93-383. 

§  108.3      Responsibility. 

The  Assistant  Regional  Administrator 
for  Fair  Housing  and  Equal  Opportunity 
(ARA  for  FH  and  EO)  shall  be  responsi- 
ble for  determining  whether  or  not  an 
applicant's  actions  are  in  compliance 
with  its  approved  AFHM  plan  and  the 
AFHM  regulations.  Compliance  determi- 
nations shall  be  based  on  whether  or  not 
the  applicant  has  made  good  faith  efforts 
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to  fulfill  the  provisions  of  its  approved 
plan  and  is  In  compliance  with  the  regu- 
lations, not  on  whether  Implementation 
Of  the  plan  has  resulted  tn  achievement 
of  the  anticipated  results. 

§  108.4      Muliilurine  and  Irt-linical  ac^isl- 
mnee. 

«a)  Submission  of  Reports.  The  appli- 
cant shall  submit  sales  or  occupancy  re- 
ports to  the  Area  or  Insuring  Office  as 
required. 

(b>  Responsibility  of  Director  of  E.O. 
and  the  E.O.  Specialist.  The  Area  or  In- 
suring OflSce  as  appropriate  is  responsi- 
ble for  monitoring  the  applicant's  APHM 
plan,  providing  technical  assistance  to 
the  applicant  in  the  preparation  or  mod- 
ification of  the  plan,  and  reviewing 
applicant  monthly  sales  and  occupancy 
reports.  Copies  of  such  reports  shall  be 
forwarded  to  the  ARA  for  FH  and  EO  by 
the  Area  or  Insuring  Office  as  requested. 

(c)  Review  of  Applicants'  Reports. 
When  the  monthly  sales  or  occupancy 
reports  show  that  20'"«  of  the  units  cov- 
CTed  by  the  affirmative  marketing  plan 
have  been  sold  or  rented,  the  report  shall 
be  evaluated  by  the  Area  or  Insuring  Of- 
Bce  to  determine  if  the  applicant  is  tak- 
ing affirmative  action  to  ensure  that  the 
terms  of  the  plan  are  being  implemented 
In  such  a  way  as  to  attract  buyers  or 
tenants  of  all  minority  and  majority 
groups.  Such  evaluations  shall  continue 
to  be  made  on  a  monthly  basis.  If  a  de- 
termination is  made  that  the  plan 
should  be  modified  in  order  to  accom- 
plish the  purposes  of  the  AFHM  regxxla- 
tlon,  the  Department  shall  discuss  with 
the  applicant  any  needed  changes. 

(d)  Failure  of  Applicant  to  FUe 
Monthly  Reports.  If  the  applicant  fails  to 
file  a  reqiiired  monthly  report,  the  ap- 
plicant shall  be  notified  in  writing  that 
if  the  delinquent  repwrt  is  not  submitted 
to  the  Area/Insuring  Office  within  10 
days  from  date  of  receipt  of  the  notice, 
the  ARA  for  FH  and  EO  will  be  request- 
ed to  conduct  a  compliance  review  of  the 
applicant's  affirmative  fair  housing 
marketing  practices. 

<e)  Referral  to  ARA  for  FH  and  EO 
for  Compliance  Action.  If  an  applicant 
falls  within  10  days  of  receipt  of  notice 
under  paragraph  (d)  of  this  section  to 
submit  a  required  monthly  sales  or  oc- 
cupancy report,  or  U  it  appears  that  an 
applicant  has  not  complied  with  its  plan 
or  In  any  other  way  Is  in  noncompliance 
with  the  AFHM  regulation,  the  matter 
shall  be  referred  with  appropriate  docu- 
mentatioa  to  the  ARA  for  FH  and  EO 
for  compliance  action. 

S  108.5      Show    ran«e    pror«-«»dinj»^lo    «le- 
tcrniinc   complianco. 

(a)  General.  Whenever  the  ARA  for 
PH  and  EO  has  received  information 
■  from  an  Area  Insuring  Office,  complaint, 
or  other  source  which  indicates  that  an 
aiKdlcant  may  be  in  violation  of  its 
AFHM  plan  or  the  APHM  regulation,  he 
shall  initiate  Show  Cause  Proceedings, 
unless  the  ARA  for  FH  or  EO  determines 
that  an  imisediate  compliance  review  of 
the  applicant's  afllrmatlve  marketing 
practices  to  necessary. 


(b)  Notice. — ^To  Initiate  a  Show  Cause 
Proceeding,  the  ARA  for  PH  and  EO 
shall  Issue  a  written  notice  to  the  appli" 
cant  reqtilring  the  applicant  to  show 
cause  within  thirty  <30)  days  why  en- 
forcement action  or  other  appropriate 
action  to  ensure  compliance  should  not 
be  instituted.  The  notice  shaU  be  sent  to 
the  last  known  address  of  the  applicant, 
b(y  certified  mail,  return  receipt  re- 
quested. The  notice  shall  request  the  ap- 
plicant to  attend  a  meeting  for  the  pur* 
pose  of  reviewing  the  AFHM  plan  and  its 
implementation,  at  a  designated  time. 
date,  and  location  convenience  to  all 
parties  and  shall  request  the  applicant 
to  bring  specific  documents  and  records, 
or  furnish  other  relevant  information 
concerning  its  compliance,  mcluding  but 
not  limited  to : 

'  1 )  Copies  or  scripts  or  all  advertising 
in  the  SMSA  or  housing  market  area,  as, 
appropriate,  including  newspaper,  radio 
and  television  advertising,  and  a  idioto- 
ggraph  of  any  sale  or  rental  sign  at  the 
site  of  construction; 

<2t  Copies  of  brochures  and  other 
printed  material  u-sed  in  connection  with 
sales  or  rentals ; 

t3)  Evidence  of  outieach  to  conunu- 
nity  organizations; 

(4)  Any  other  evidence  of  affinnative 
outreach  to  groups  which  are  not  Ukelj 
to  apply  for  the  subject  housing; 

y5)  Evidence  of  instructions  to  em- 
ployees with  respect  to  company  policy 
o<f  nondiscrimination  in  housing,  and 
data  on  racial  composition  of  staff; 

•  6)  Description  of  ti-aining  conducted 
with  sales/rental  staff;  and 

(7)  Evidence  of  nondiscriminatoi^ 
Mring  and  recruiting  policies  for  staff 
engaged  in  the  sale  or  rental  of  prop- 
erties. 

The  documentation  should  sliow  what 
activities  the  applicant  has  engaged  in  to 
ensure  that  it  has  acted  affirmatively  to 
attract  buyers  and  renters  regardless  ctf 
sex  of  all  minority  sind  majority  groups. 

(c)  The  Show  Cause  Meeting.  The 
show  cause  meeting  shall  be  conducted 
by  the  ARA  for  FH  and  EO  or  designee. 
Parties  to  the  matters  tmder  considera- 
tion may  be  represented  by  counsel  and 
shall  have  a  fair  opportunity  to  present 
any  relevant  material.  Formal  rules  of 
evidence  will  not  apply  to  such  proceed- 
ings. Minutes  of  the  meeting  shall  be 
recorded. 

(d)  Resolution  of  Matters.  If  the  docu- 
mentation produced  at  the  show  cause 
meeting  shows  no  violation  of  the  AFHM 
regulations  and  that  the  applicant  is  in 
good  faith  complying  with  its  approved 
affirmative  marketing  plan,  the  ARA  for 
FH  and  EO  shall  so  inform  the  applicant 
in  writing.  If  the  documentation  indi- 
cates a  possible  failure  to  conaply  with 
the  AFHM  plan  or  the  AFHM  regula- 
tions, smd  the  matter  cannot  be  resolved 
informally,  the  ARA  for  FH  and  EO 
shall  so  notify  the  applicant  no  later 
than  twenty  i20)  days  after  the  date  at 
the  show  cause  meeting,  in  writing  by 
certified  mail,  return  receipt  requested, 
and  shall  advise  the  applicant  that  the 
Department  will  c(»iduci  a  conprehen- 
slve  compliance  review.  The  compliance 
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review  shall  be  conducted  to  determine 
whether  the  applicant  has  c<Hnplled  with 
the  provisions  of  Executive  Order  11063, 
Title  vni  of  the  Civil  Rights  Act  of  1968. 
and  the  AFHM  regulations  in  conjunc- 
tion with  the  applicant's  specific  AFHM 
plan  previously  approved  by  HUD. 

§  108.6      Coniplianrc  r<'vic>ts. 

I  at  General.  All  compliance  Tcv\e:^y 
shall  be  conducted  by  the  ARA  for  FH 
and  EO  or  designee.  Complaints  alleginL' 
a  violation's'  of  the  APHM  regulations 
or  a  failure  to  comply  with  an  affirma- 
tive marketing  plan  ascertained  in  the 
absence  of  a  complaint  or  as  in  !£  108.5 
*d)  shall  be  referred  immediately  to  the 
AR.\  for  FH  and  EO.  The  Assistant  Re- 
gional-Administrator for  Housing  shall 
be  notified  of  all  alleged  violations  of  the 
AFHM  regulations  or  a  failure  to  comply 
with  an  AFHM  plan,  as  appropriate. 

(b)  Conducting  Compliance  Reviews. 
The  ARA  for  FH  and  EO  or  designee. 
shall  conduct  a  compliance  review.  In  the 
case  of  multi-family  projects  the  ARA 
EO  or  designee  shall  conduct  such  re- 
views periodically  throughout  the  life  of 
the  mortgage.  A  comprehensive  review 
of  tlie  applicant's  compliance  with  all 
equal  opportunity  requirements  may  also 
be  i.«riodically  conducted  by  the  ARA  for 
FH  and  EO  or  designee. 

(c)  Nature  of  Compliance  Reviews. 
The  purpose  of  a  compliance  review  is  to 
determine  whether  the  applicant  is  in 
compliance  with  the  Department's  AFHM 
Regulations  and  is  conforming  to  its  ap- 
proved affirmative  marketing  plan.  The 
applicant  shall  be  given  at  least  five  <  5  > 
days  notice  of  the  time  set  for  any  com- 
pliance review  and  the  place  or  place.^ 
for  such  review.  A  review  will  be  made 
of  the  apphcant's  sales  and  rental  prac- 
tices, including  practices  In  soliciting 
buyers  and  tenants,  determining  eligi- 
bility, selecting  and  rejecting  buyers  and 
reaUties  and  in  concluding  sales  and 
rental  transactions.  A  review  will  also  be 
made  of  programs  to  attract  majority 
and  minority  buyers  and  renters,  Includ- 
ing use  of  advertising  media,  brochures 
and  pamphlets  and  conformance  with 
the  Department's  Fair  Housing  Poster 
Regulation,  Part  110  of  this  title,  and 
the  Advertising  Guidelines  for  fair  hous- 
ing, 37  P.R.  6700.  Occupancy  data.  In  re- 
lation to  the  size  and  location  of  units, 
services  provided  and  prices  and  rental 
ranges,  broken  down  on  a  racial  basis 
will  also  be  reviewed,  as  well  as  staff  en- 
gaged in  the  sale  of  rental  properties. 
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Following  a  compliance  review,  the 
ARA  for  FH  and  EO  or  designee  shall 
prepare  a  report,  including  recommenda- 
tions for  specific  action  to  be  taken  by 
the  applicant  where  mapropriate.  The 
appUcant  shall  receive  a  simunary  of  the 
findings,  and  the  ARA  for  FH  and  EO 
shall  then  attempt  to  resolve  the  matter 
by  conciliation,  when  the  findings  Indi- 
cate the  applicant  Is  In  noncompliance. 
The  ARA  for  Housing  eliall  also  receive 
a  copy  <rf  the  simunary  of  the  findings. 
The  resolution  of  the  matter  shall  be 
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made  in  writing  and  shall  be  signed  by 
the  applicant  and  the  ARA  for  Pair 
Housing  and  Equal  Opportunity.  A  copy 
of  the  conciliation  agreement  entered 
into  shall  be  provided  to  the  ARA  for 
Housing  and  the  Area  or  Insuring-Office 
Director  as  appropriate. 

§  108.8      Sanctions. 

When  conciliation  fails  and  there  is 
a  failure  or  refusal  to  comply  and  give 
satisfactory  assurance  of  future  com- 
pliance with  the  requirements  of  the 
AFHM  regulations,  shall  be  a  proper 
basis  for  applying  sanctions.  Such  sanc- 
tions may  include  those  authorized  by 
laws,  regulations,  agreements,  rules  of 
policies  governing  the  program  pursuant 
to  which  the  application  was  made,  in- 
cluding but  not  limited  to  denial  of  fur- 
ther participation  In  Departmental  pro- 
grams in  accordance  with  Part  24  offcthis 
title — Debarment,  Suspension,  and  In- 
eligibility of  Contractors  and  Grantees, 
and  referral  to  the  Department  of  Justice 
for  suit  by  the  United  States  for  Injunc- 
tive or  other  appropriate  relief. 

§  108.9      Application  of  sanctions. 

(a)  General.  In  cases  where  the  appli- 
cant declined  the  opportunity  to  con- 
ciliate or  conciliation   failed,  the  As- 
sistant Secretary  for  Fair  Housing  and 
Equal  Opportunity  or  designee  will  issue 
to  the  applicant  ah  order  to  show  cause 
within  thirty  (30)   days  why  sanctions 
should  not  be  imposed  pursuant  to  Sec. 
200.635  of  the  AFHM  regulations  or  Sec. 
302  of  Executive  Order  11063.  The  notice 
shall  be  sent  to  the  last  known  address 
of  the  applicant,  by  certified  mail,  return 
receipt  requested.  The  notice  will  advise 
the  applicant  of  the  right  to  submit  in- 
formation and  relevant  data  indicating 
compliance  with  the  requirements  of  the 
Affirmative    Fair    Housing    Marketing 
Regulations,  24  CFR.200.600,  Executive 
Order   11063,  27  PR   11527,  the  Poster 
Regulation,  37  PR  16540  and  the  Adver- 
tising Guidelines,  37  PR  6700,  and  other 
affirmative  marketing  requirements  ap- 
plicable to  the  HUD  Programs  or  activity. 
Further,  the  applicant  will  be  offered  the 
opportunity  to  be  present  at  a  meeting 
scheduled  30  days  after  the  date  of  the 
notice,  in  order  to  submit  any  other  evi- 
d^ice   showing   such   compliance.    The 
date,  place  and  time  of  the  scheduled 
meeting  will  be  included  in  Uie  notice. 

lb)  The  Show  Cause  Meeting  to  Impose 
Sanctions.  The  show  cause  meeting  shall 
be  conducted  by  the  ARA  for  FH  Euid  EO 
or  the  ARA's  designee.  Parties  to  the 
matters  under  consideration  may  be  rep- 
resented by  counsel  and  shaU  have  a  fair 
opportunity  to  present  any  relevant  ma- 
terial. Minutes  of  the  meeting  shall  be 
recorded  and  made  a  matter  of  record. 
(d>  Resolution  of  the  Matters.  If  it  is 
found  that  the  applicant  is  not  in  ccxnpli- 
ance  the  entire  file  in  the  matter  shall  be 
referred  to  the  Assistant  Secretary  for 
PH  and  EO  to  make  a  determination 
whether  or  not  to  Initiate  further  action 
to  complete  the  imposition  of  sanctions. 
The  applicant  shall  be  notified  of  such 
action  by  certified  mall,  return  receipt 
requested  and  copies  of  this  notice  shall 


be  sent  to  the  appropriate  Area /Insuring 
Office  DirectCK-,  the  Regional  Administra- 
tor, the  ARA  for  the  appropriate  pro- 
gram and  the  appropriate  Assistant  Sec- 
retary. 

If  it  is  foimd  that  the  applicant  is  in 
compliance  all  parties  concerned  shall  be 
notified. 

Issued  at  Washington,  D.C.,  January 
21,  1977. 

JOHK  B.  Rhinelander. 
Under  Secretary  of  Housing  and 

Urban  Development. 

[FB  Doc.77-2707  Piled  l-26-77;8;45  am] 


Office  of  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

[24  CFR  Part  891] 

1  Docket  No.  R-T7-3881 
LOW  INCOME  HOUSING 

Review  of  Applications  for  Housing  Assist- 
ance; Allocation  of  Housing  Assistance 
Funds 

On  August  23.  1976.  the  Department  of 
Housing  and  Urban  Development  (HUD) 
published  at  41  FR  35660  a  final  rule 
amending  Chapter  VUI  of  Title  24  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  Part  891,  "Review  of  Applications 
for  Housing  Assistance;  Allocation  of 
Housing  Assistance  Funds."  Subpart  E  of 
Part  891  contains  the  policies  and  pro- 
cedures governing  supplemental  alloca- 
tions of  contract  authority  for  use  in 
jurisdictions  participating  in  an  Area- 
wide  Housing  Opportimity  Plan  selected 
as  the  basis  for  the  award  of  supple- 
mental allocations  in  accordance  with 
this  Subpart.  (Subpart  E  previously  had 
been  published  for  final  effect  on  June  23, 
1976,  at  41  FR  25983.) 

Notice  is  hereby  given  that  the  De- 
partment proposes  to  amend  S  891.102  of 
Sut^art  A  (Definitions)  and  selected 
portions  of  Subpart  E.  The  purpose  of 
the  revisions  is  three- fold:  (1)  to  make 
the  objectives  of  the  Areawide  Housing 
Opportunity  Plan  effort  more  explicit  (2) 
to  clarify  and  to  revise  the  requirements 
for  selection  of  Areawide  Housing  Oppor- 
tunity Plans  to  serve  as  the  basis  for 
award  of  supplemental  allocations  of 
contract  authority  and  (3)  to  provide  for 
Plans  approved  by  HUD  to  serve  sis  the 
primary  basis  for  the  distribution  of 
housing  assistance  fimds  otherwise 
allocated  by  HUD  to  the  area  served  by 
theAPO. 

As  prescribed  in  these  regulations,  an 
Areawide  Housing  Opportimity  Plan 
(Plan)  is  a  plan  developed  by  an  area- 
wide  planning  organization  (APO)  which 
addresses  areawide  housing  assistance 
needs  and  goals  and  allocates  lower  in- 
come housing  assistance  in  such  a  man- 
ner as  to  provide  for  a  broader  geo- 
graphical choice  of  housing  opportuni- 
ties for  lower  income  households  outside 
areas  and  jurisdictions  containing  tmdue 
concentrations  of  low  income  and  mi- 
nority households.  For  a  Plan  to  be  ac- 
ceptable, at  least  50  percent  of  the  jiuis- 
dlctlons  in  the  area  served  by  the  APO, 
representing  at  least  75  percent  of  the 


population,  must  have  reached  agree- 
ment with  the  APO  on  goals  for  the  dis- 
tribution of  housing  sissistance  and  on 
measures  for  the  implementation  of  the 
Plan.  In  addition,  the  housing  assistance 
goals  contained  in  Housing  Assistance 
Plans  <HAPs)  prepared  by  or  appUcable 
to  participating  jurisdiction  may  not  be 
less  than  or  inconsistent  with  the  goals 
identified  in  the  Plan. 

The  proposed  regulations  would  estab- 
lish two  potential  uses  for  Plans  submit- 
ted to  HUD  for  review.  First,  a  Plan  de- 
termined by  HUD  to  have  met  the  gen- 
eral criteria  in  5  891.502  would  be  desig- 
nated by  the  Secretary-  as  an  "Approved 
Areawide  Housing  Opportunity  Plan." 
Under  this  provision,  the  aggregate 
amount  of  contract  authority  otherwise 
allocated  in  accordance  with  Subpart  D 
of  Part  891  to  jurisdictions  within 
area  ser\'ed  by  the  APO  of  Part  891  tc 
jurisdiction  within  the  area  served  by  thcj 
APO  would  be  disturbed,  to  the  extent 
practicable,  in  accordance  with  ktie  Ap/ 
proved  Plan.  Although  the  total  l^ount 
of  housing  assistance  funds  allocal 
jurisdictions  in  the  area  would  stilK^e^ 
made  in  accordance  with  Subpart  D.  the 
program  mix  and  geographical  distribu- 
tion of  contract  authority  would  be  de- 
cided jointly  by  the  HUD  Field  Office  Di- 
rector and  the  APO  and  would  refiect  the 
Approved  Plan.  Because  the  goals  in 
HAPs  and  the  Plan  cannot  be  Inconsist- 
ent, an  allocation  of  contract  authority 
by  HUD  according  to  the  regional  Plan 
v.'Til  be  consistent  with  the  HAPS  of  Par- 
ticipating Jurisdlcticms.  It  is  hoped  that 
this  procedure  will  enable  HUD  to  be 
more  responsive  to  local  and  regional  pri- 
orities and  goals. 

Second,  Plans  which  meet  the  general 
criteria  in  5  891.502  would  be  considered 
by  the  Secretary  for  selection  as  the  basis 
for  supplemental  allocations  of  contract 
authority  to  participating  jurisdictions. 
Additional  criteria  contained  in  !  891.503 
would  Identify  plaits  for  priority  con- 
sideration from  £unong  acceptable  plans. 
HUD  has  determined  that  supplemental 
allocations  pursuant  to  Subpart  E  can 
only  be  made  to  particiE>ating  Jurisdic- 
tions which  are  covered  by  a  HAP.  How- 
ever, this  does  not  preclude  a  Jurisdic- 
tion which  Is  not  covered  by  a  HAP  from 
being  considered  as  a  participating  Ju- 
risdiction through  agreement  on  numeri- 
cal goals  and  on  measures  for  the  imple- 
mentation of  the  Plan. 

The  specific  changes  proposed  to  be 
made  are  as  follows : 

1.  The  definitions  of  "Areawide  Hous- 
ing Opportunity  Plan"  (Plan)  and  "Par- 
ticipating Jurisdiction"  contained  in 
§  891.102  of  Subpart  A  have  been  ex- 
panded to  more  clearly  define  a  Plan  and 
the  responsibilities  of  Participating  Ju- 
risdictions. An  "Approved  Areawide 
Housing  Opportunity  Plan  '  is  defined. 

2.  Section  801.501(a)  has  been 
amended  to  specifically  include  as  part 
of  the  role  of  the  APO  participation  In 
the  determination  of  the  distribution 
of  the  supi^emental  allocation  of  hous- 
ing assistance  among  Particlpatlns 
Jurisdictions. 
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3.  Section  891.501(c)  has  been  revised 
to  limit  the  amount  ot  suiHdemental  al- 
locations provided  on  the  basis  of  a 
Plan  selected  as  the  basis  for  funding. 
The  range  of  the  supplemental  alloca- 
tion has  been  expanded  to  between  10 
•Ad  50  percent  of  the  initial  allocation 
of  contract  authority  made  available  in 
accordance  with  {  891.404  of  Subpart  D 
to  Participating  Jurisdictions  under  the 
applicable  housing  assistance  pro- 
gram(s) .  in  addition,  the  amount  of  sup- 
plemental contract  authority  which  may 
be  awarded  on  the  basis  of  any  single 
Plan  Is  limited  to  twenty  pei'cent  of  the 
total  amount  of  supplemental  contract 
authority  made  available  by  the  Secre- 
tary for  supplemental  allocations  under 
&ibpart  E.  The  total  amount  of  contract 
authority  which  may  be  awarded  on  the 
basis  of  previoiisly  selected  Plans  is 
limited  to  66%  percent  of  the  total  sup- 
plemental contract  authority  made 
available  by  the  Secretary.  These  pro- 
posed revisions  are  responsive  to  the 
need  to  ensure  that  Plans  which  have 
not  been  previously  selected  are  given 
an  opportunity  to  compete  with  previ- 
ously selected  Plans  on  an  equitable  basis 
and  that  no  single  Plan  receives  a  dis- 
proportionate share  of  the  contract  au- 
thority available  for  supplemental  allo- 
cations under  Subpart  E. 

4.  The  needs  assessment  required  in 
i  891.502(a)  (1)  has  been  revised  so  that 
only  an  areawlde  assessment  is  required. 

5.  Section  891.502(a)(2).  (formerly 
i  891.502(a)  (4) )  has  been  expanded  to 
ld«atify  factors  which  shall  be  con- 
sidered in  an  allocation  procedure.  This 
elaboration  is  deemed  necessary  to  clar- 
ify the  objectives  of  Subpart  E. 

6.  Expression  of  goals  has  been  made 
nuure  specific.  Section  891.502(a)(3), 
(fonnerly  i  891.502(a)  (2) ),  has  been  re- 
vised to  permit  either  numerical  or  per- 
centage housing  goais,  but  requires  them 
on  a  one  and  a  three-year  basis.  They 
must  also  be  specific,  at  a  minimum,  as 
to  household  types. 

7.  Section  891.502(a)(4).  (formerly 
S  891.502(3) ) .  has  been  expanded  to  In- 
diKle  additional  examples  of  acceptable 
endence  of  agreement  between  the  APO 
and  Participating  Jurisdictions  and  to 
Indicate  that  agreement  oa  implemen- 
tation measures  must  be  part  of  this 
■Cteement. 

8.  In  response  to  confusion  over  the 
method  by  which  Participating  Jurisdlc- 
tkmt  are  to  be  counted,  9  891.502(b)  (I) 
has  been  expanded  to  define  those  cir- 
cumstances in  which  a  Jurisdiction  with- 
in a  coun^  which  Is  a  Participating  Jur- 
kdlctlon  may  be  counted  as  a  Participat- 
ing Jurisdiction. 

9.  Several  additional  criteria  for  prior- 
ity plans  have  been  added  to  S  891.503. 
Separate  c<msideration  is  now  given  to 
APOs  which  participate  in  providing 
housing  Infommtlon  and  those  which 
proTlde  referrals,  counseling  or  related 
assistance.  Special  conslderati<m  will 
also  be  given  to  areas  without  residency 
imferences  for  Low  InccHne  Housing  and 
to  other  activities  devdoped  or  admin- 
Mored  by  the  APO  which  address  the 
objectives  of  the  Plan. 
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10.  Section  891.503  requires  that  an 
APO  whose  Plan  has  been  previously 
selected  must  demcaxstrate  significant 
jkogress  in  addressing  at  least  three 
priority  criteria. 

11.  The  identification  of  the  required 
elements  of  requests  for  supplemental 
allocations  in  !  891.504  has  been  ex- 
pended to  ensiue  that  the  request  is  re- 
sponsive to  each  of  the  criteria  for  ac- 
ceptable and  priority  Plans  and  that  the 
necessary  infcMnnation  is  provided  for 
HUD  review. 

12.  Section  891.505  has  been  expanded 
to  provide  for  a  separate  discussion  of 
the  basis  for  selection  of  Plans  to  re- 
ceive supplemental  funding  and  the  de- 
termination of  the  amoimt  of  supple- 
mental contract  authority  to  be  awarded 
on  the  basis  of  these  Plans. 

13.  A  new  9  891.506  has  been  added  to 
provide  for  special  recognition  by  the 
Sfecretary  of  Plans  which  meet  the  gen- 
ets criteria  in  9  891.502.  To  the  extent 
practicable,  these  Plans  shall  serve  as  the 
primary  basis  for  the  allocation  of  any 
housing  assistance  provided  by  HUD  In 
accordance  with  Subpart  D  of  Part  891. 
liiis  recognition  represents  an  additional 
ciunmitment  of  support  to  regional  strat- 
egies which  address  the  housing  assist- 
ance needs  of  lower  Income  persons. 

14.  Section  891.507  has  been  added  to 
provide  for  the  sulHnlssion  of  a  report 
to  HX7D  on  the  implementation  and  im- 
pact of  selected  Plans. 

Interested  persons  are  Invited  to  par- 
ticipate in  the  making  of  these  proposed 
rales  by  submitting  such  written  com- 
ments or  suggestions  as  they  may  desire. 
Communications  should  identify  the  sub- 
ject matter  by  the  above  title  and  shoxdd 
be  submitted  to  the  Rules  Docket  (Heik, 
Department  of  Housing  and  Urban  De- 
velopment, 451  Seventh  Street,  S.W., 
Room  10141,  Washhigton,  D.C.  20410.  All 
communications  received  on  or  before 
Ftebruary  25,  1977  will  be  considered  be- 
fore action  is  taken  on  these  proposals. 

Comments  received  after  that  date 
shall  be  considered  only  as  time  permits, 
or  Shan  be  ccmsldered  as  petitions  tot 
fature  rulemaking. 

The  Department  has  determined  that 
these  regulations  do  not  constitute  a  ma- 
jor Federal  action  slgnificanUy  affecting 
the  quality  of  human  environment.  Ac- 
cordingly, a  finding  of  intuppUcahlllty  of 
environmental  impact  has  been  prepared 
and  Is  available  for  Inspection. by  the 
public  during  regular  business  hours  tn 
Room  10141,  451  Seventh  Street,  S.W., 
Washington,  D.C. 

This  notice  of  proposed  rulemaking  is 
Issued  tmder  the  authority  of  Section 
7<d) ,  Dep«irtment  of  HUD  Act,  42  U.SjC. 
3535(d). 

Acc(H-dingly,  it  is  proposed  to  amend 
Subparts  A  and  E  of  Part  891,  Chapter 
Vm.  24  CFR,  as  follows: 

1.  Section  891.102  of  Subpart  A  Is 
ameDded  by  revtelng  paragraph  (e>. 
adding  a  new  paragraph  (d)  and  by  re- 
designating paragraphs  (d)  throug^i  (o) 
SB  (e)  ttirough  (p)  to  read  as  fdUows: 


S  891.102     IVfinltioiu. 

•  •  •  •  • 

(c)  Approved  Areawlde  Housing  Op- 
portunUv  Plan  (Approved  Plan).  An 
Areawlde  Housing  Opportunity  Plan 
approved  by  the  Secretary  in  accordance 
with  5  891.506  to  serve  as  the  basis  for 
allocations  under  §  891.404(a)  (3). 

(d)  Areaicide  Housing  Opportunity 
Plan  (Plan).  A  plan,  developed  by  an 
Areawlde  Planning  Organization,  which 
addresses  areawlde  housing  assistance 
needs  and  goals  and  contains  a  program 
which  encourages,  facilitates,  and  de- 
monstrably provides  for  a  broader  geo- 
graphical choice  of  housing  opportuni- 
ties for  lower  income  households  outside 
of  areas  and  jurisdictions  containing 
imdue  concentrations  of  low  Income  or 
minority  households. 

(1)  Participating  jurisdiction.  A  ju- 
risdiction, whether  or  not  it  is  covered  by 
a  HAP  (including  counties  and  other  lo- 
cal governments),  with  which  the  APO 
has  reached  agreement  on  numerical  or 
percentage  goals  for  the  distribution  of 
lower  income  housing  assistance  and  on 
measures  for  the  implementation  of  the 
Plan. 

•  •  •  •  • 

2.  By  revising  Subpart  E  to  read  as 
follows: 

Subpart  E — Supplamental  Allocations  Based 
Upon  Areawlde  Housing  Oppoftunity  Plans 

Sec. 

891 .  501     Applicability  and  scope. 
891.502     Oenersl    criteria    lor     acceptable 
plana. 

891.603  Criteria  fcr  priority  plajis. 

891.604  Contents  of   requests   for   supple- 

mental allocations. 

891.  505     Review  and  selection  of  plans. 

891. 606     Reporting  reqttlrementB. 

891.507     Approval  of  plans  as  basis  of  al- 
locations under  |  891.404(s)  (3). 

Adthortty:  Sec.  7(d)  of  tbe  Department 
of  HUD  Act,  (43  0.S.C.  3535(d) ) . 

Subpart  E — Supptemental  Allocations 
Based  Upon  Areawide  Housing  Oppor- 
tunity Plans 

§  891.501      Applicability  and  scope. 

(a)  (1)  This  Subpart  describes  the 
policies  and  procedures  governing  (1) 
the  review  and  selection  of  Areawlde 
Housing  Opportunity  Plans,  as  defined 
In  9  891.102  of  Subpart  A,  as  the  basis 
for  supplemental  allocations  of  contract 
and  bu(^et  authority  for  use  in  Jurisdic- 
tions participating  in  such  a  Flan;  aiKl 
(ID  approval  of  such  plans  to  serve  as 
the  primary  basis  for  the  allocation  of 
any  housing  assistance  provided  by  HUD 
pursuant  to  Subpart  D  of  Part  891  (here- 
inafter "Subpart  D"). 

(2)  The  role  of  tlie  APO  under  the  pro- 
vlsicais  of  this  Subpart  includes,  but  need 
not  be  limited  to,  (i)  development  of  the 
Plan,  including  the  needs  assessment,  the 
allocation  procedures,  Implementation 
strategies  and  other  components  de- 
scribed in  19  891.502  and  891.503;  (Ui 
submission  of  requests  to  the  Secretary 
for  supplemental  aUocatkms  in  accord- 
ance with  9  891.504;  and  (Hi)  particlpa- 
tkm  In  the  determination  of  tne  distribu- 
tion of  the  supplemental  allocation  of 
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housing  assistance  among  Participating 
Jurlsdlctl(»i8  covered  by  a  HAP  in  ac- 
cordance with  9  891.505(f). 

(b)  The  Secretary,  after  considering 
all  the  pertinent  factors  under  section 
213(d)  of  the  Housing  and  Community 
Development  Act  of  1974,  including  such 
adjustments  as  may  be  necessary  to 
assist  in  carrying  out  activities  designed 
to  meet  lower  income  housing  needs  as 
described  in  approved  HAPs,  will  deter- 
mine the  aggregate  amount  of  contract 
authority  to  be  used  for  supplemental  al- 
locations and  from  which  housing  assist- 
ance program (s)  contract  authority  will 
be  made  available  for  supplemental  al- 
locations in  any  fiscal  year  for  which 
such  allocations  wiU  be  made. 

(c)  The  Secretary  shall  announce, 
through  a  Notice  in  the  Federal  Regis- 
ter, the  amoimt  of  contract  authority  to 
be  made  available  for  supplemental  allo- 
cations during  any  fiscal  year;  the  hous- 
ing assistance  program  (s)  under  which 
these  allocations  shall  be  made;  any  ad- 
ditional or  special  criteria  which  may  be 
established  for  specific  housing  assist- 
ance programs;  and  the  time,  closing 
date,  and  address  for  submission  of  re- 
quests for  the  supplemental  allocations. 
The  closing  date  for  submission  of  re- 
quests shall  not  be  sooner  than  30  cal- 
endar days  after  publication  of  the  No- 
tice in  the  Federal  Register. 

(d)  In  order  to  be  approved  as  a  basis 
for  a  supplemental  allocation  under  this 
Subpart,  a  Plan  must  meet  the  gaieral 
criteria  for  acceptability  set  forth  in 
9  891.502.  Priority  shall  be  given  to  those 
Plans  which  also  meet  the  greatest  num- 
ber oT  the  pritHlty  criteria  set  forth  in 
9  891.503. 

(e)  (1)  The  amount  of  the  supple- 
mental idlocation  iHX>vlded  on  the  basis 
of  a  Plan  selected  for  funding  in  a  single 
fiscal  year  tmder  this  Subpart  shall  not 
be  less  than  10  percent  nor  more  than  50 
parent  of  l^e  initial  allocation  of  con- 
tract authority  to  the  Participating  Ju- 
risdictions in  accordance  with  9  891.404 
of  Subpart  D  during  the  same  fiscal  year 
In  which  Hie  request  specified  in  §  891. 
504  Is  submitted  to  HUD. 

(2)  The  total  sunoimt  of  supplemental 
contract  authority  whlrfi  may  be  award- 
ed on  the  basis  of  any  single  Plan  shall 
not  exceed  twenty  i>ercent  of  the  supple- 
moital  contract  authority  for  the  ap- 
plicable housing  assistance  program 
available  in  that  fiscal  year  In  accord- 
ance with  9  891.501(b). 

(3)  The  tcytal  amount' of  supplemental 
contract  authority  awarded  on  the  basis 
of  Plans  (or  an  earlier  version  of  a  se- 
lected Plan)  which  have  been  selected 
during  any  previous  fiscal  year  for  award 
of  supplem«ital  allocations  In  accord- 
ance with  this  Subpart  shall  not  exceed 
66%  percent  <rf  the  total  amount  of  the 
supplemental  contract  authority  for  the 
applicable  housing  sissistance  program 
imless,  the  Secretary  determines  that 
there  are  no  other  Plans  which  meet  the 
general  criteria  for  acceptable  plans  set 
forth  In  9  891.502  and  at  least  two  of  the 
criteria  for  priority  plans  set  forth  to 
9  891.503. 


§  891.502     CcBcnl    criteria    for    accept- 
alile  plans. 

(a)  In  addition  to  any  special  criteria 
in  the  Notice  published  pursuant  to 
9  891.501(c),  a  plan,  to  be  acceptable, 
shall  be  a  program  for  allocating  housing 
assistance  among  jurisdictions  in  the 
area  served  by  the  APO  which  encour- 
ages, facilitates,  and  demonstrably  pro- 
vides for  a  broader  geographical  choice 
of  housing  opportunities  than  is  pres- 
ently available  for  lower  income  house- 
holds outside  areas  and  jurisdictions 
containing  imdue  concentrations  of  low 
income  or  minority  households.  The  Plan 
shall  contain,  but  need  not  be  limited  to, 
the  following  elements: 

(1)  An  assessment,  based  upon  the 
most  reliable  and  generally  available 
uniform  data  base,  of  the  housing  assist- 
ance needs  of  lower  income  households 
(including  households  displaced  or  to  be 
displaced  by  governmental  action)  on  an 
areawide  basis.  This  assessment  shall 
indicate  housing  assistance  needs  by  (i> 
household  type  (lower  income  households 
which  are  elderly  or  handicapped;  large 
families;  and  other  families),  (11)  pres- 
ent form  of  housing  tenure  (owner  and 
renter),  (lii)  female  heads  of  households 
and  (iv)  minority  households. 

(2)  A  procedure  for  allocating  housing 
assistance  (whether  or  not  provided  by 
HUD)  among  jurisdictions  within  the 
area  served  by  the  APO  (as  a  minimum 
by  county  and  for  each  jurisdiction  of 
over  50,000  populatitm)  in  accordance 
with  the  Plan  and  the  objectives  of  this 
Subpart.  The  procedure  shall  consider 
the  assessment  of  needs  conducted  In 
accordance  with  9  881.502(a)(1),  the 
Housing  Assistance  Plans  of  Jurisdictions 
in  the  area  served  by  the  APO,  and 
any  regional  community  devdo]»nent, 
growth,  land  use,  and  environmental 
poUcies  and  objectives  which  have  been 
adopted  or  are  being  developed  by  the 
APO.  In  addition,  the  procedure  shall,  as 
a  minimum,  explicitly  take  into  account 
the  f <dIowing  factors : 

(1)  Present  and  potential  areas  of  un- 
due concentration  of  low  Income  and 
mtoority  households  which  have  been 
Identified  In  approved  HAPs  of  Par- 
ticipating Jurisdictions  and  other  data 
available  to  the  APO. 

(U)  The  locations  of  assisted  housing 
and  jurisdictions  with  undue  concentra- 
tions of  assisted  housing. 

(111)  The  presoit  or  potential  capacity 
of  each  jurisdiction  to  accommodate  as- 
sisted housing. 

(iv)  Present  and  projected  (for  at  least 
three  years)  regional  population  and  em- 
ployment data  or  patterns,  with  par- 
ticular emphasis  on  the  data  and  pat- 
terns appUcable  to  lower  income  persons. 

(V)  The  needs  of  lower  income  house- 
holds which  are  (A)  large  families,  (B) 
minority  households  and  (C)  female 
heads  of  households. 

The  allocation  procedure  included  in 
the  Plan  shall  be  designed  to  ensure 
that  the  distribution  of  housing  assist- 
ance in  accordazkce  with  the  procedure 
will  have  a  demonstnMe  taniMMt  In  In- 
creasing   the    geograi^ilcal    choice    of 


housing  C9>portunitles  for  lower  income 
hoosehoids  outside  areas  and  jurisdlc- 
tkJDS  containing  undue  concentrations 
of  low  inccnne  or  minority  households 
throughout  the  area  served  by  the  APO. 

(3)  Nimierlcal  or  percentage  goals,  on 
an  annual  and  on  a  3-year  basis,  by 
type  of  assistance  and  source  of  funds, 
for  the  distribution  of  lower  income 
housing  assistance  (whether  or  not  pro- 
vided by  HUD)  to  each  Participating 
Jurisdiction  which  address  the  needs 
identified  to  9  891.502(a)  (1)  and  which 
have  been  derived  from  the  allocation 
procedure.  The  goals  identified  In 
HAPs  prepared  by  or  applicable  to  Par- 
ticipating Jurisdictions  may  not  be  less 
than  or  taconsistent  with  the  goals 
identified  In  the  Plan.  The  numerical  or 
percentage  goals  shall,  as  a  minimum, 
be  specific  as  to  household  type  'lower 
income  households  which  are  elderly  or 
handicapped;  large  families;  and  other 
families). 

(4)  Evidence  of  agreement  between 
the  APO  and  each  Participating  Juris- 
diction on  the  goals  to  paragraph  <a> 
(3)  of  this  section  for  the  distribution 
of  lower  tocome  housing  assistance 
among  Participattog  Jurisdictions  and 
of  agreement  on  measures  for  the  im- 
plementation of  the  Plan  to  accordance 
with  the  allocation  under  paragraph 
(a)  (2>  of  this  section.  This  evidence 
may  include  todlvldual  written  agree- 
ments or  other  confirmation  from  the 
Chief  Executive  Officer  of  the  Partici- 
pating Jurisdiction,  tocludlng  ccHifirma- 
tion  of  the  consistency  of  the  numerical 
goals  in  the  HAP  of  each  Participating 
Jurisdiction  covered  by  a  HAP  with  the 
goals  to  the  Plan;  or  by  an  equivalent 
provision  acceptable  to  the  Secretary 
which  demonstrates  a  commltznoit  to 
the  objectives  and  implementation 
measures  of  the  Plan  by  each  Partici- 
pattog Jurisdiction  (e.g..  through  com- 
mitment of  CDBO  fimds  to  support  of 
Implementation  measures,  removal  of 
impediments  to  the  provision  of  lower 
tocome  housing,  or  cooperation  to  ef- 
forts to  meet  the  Criteria  for  Priority 
Plans  contatoed  to  9  891.503). 

(5)  Provlsicms  for  the  Plan  to  be  used 
to  tile  review  of  all  appficatlons  for  com- 
mimlty  development,  housing  assistance, 
and  other  cwnmxmlty  assistance  pro- 
grams which  are  subject  to  review  under 
OMB  Crircular  A-95. 

(b)  The  PlEui  also  shall  meet  the  fol- 
lowtog  conditions : 

(1)  The  Plan  shall  api^  to  and  to- 
clude  as  Participating  Jurisdictions  at 
least  fifty  percent  of  the  jurisdictions  in 
the  area  served  by  the  APO,  wherein 
Participattog  Jurisdictions  represent  at 
least  seventy-five  percent  of  the  popula- 
tion of  the  area.  For  the  purposes  of 
counttog  Participattog  Jurisdictions,  any 
jurisdiction  under  50,000  population 
wlthto  a  county  which  is  a  Participating 
Jurisdiction  may  be  counted  as  a  Par- 
ticipating Jmrlsdlction  If  (f)  the  county's 
agreement  with  the  APO  on  numerical 
or  percentage  goals  applies  to  that  jurls- 
dlctlon  and  the  eoonty  baa  auttuHlty  to 
provide  or  approve  assisted  housing  In 
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that  jiuisdiction  or  the  comity  has 
reached  agreement  on  goals  and  imple- 
mentation measures  with  that  jurisdic- 
tion and  the  plan  provides  written  evi- 
dence thereof;  and  (11)  the  agreement 
between  the  county  and  the  APO  speci- 
fies general  locations  for  assisted  housing 
for  those  jurisdictions  in  the  county 
which  are  not  covered  by  a  HAP. 

<  2)   Tlie  Plan  shall  have  been  approved 
by  the  governing  body  of  the  APO. 

<3j  The  APO  shall  demonstrate  'i> 
that  the  plan  can  be  implemented 
through  activities  undertaken  or  to  be 
undertaken  by  the  APO  and  Participat- 
ing Jurisdictions  and  (ii)  that  an  addi- 
tional allocation  of  contract  authority 
can  be  committed  within  a  reasonable 
time  in  Participating  Jurisdictions 
covered  by  a  HAP  in  a  manner  consist- 
ent with  the  objectives  of  the  Plan.  Im- 
plementation activities  may  include,  but 
need  not  be  limited  to.  provision  of  tech- 
nical assistance  to  PHAs  or  prospective 
developer /sponsors;  coordination  of  out- 
reach to  eligible  families  and  owners  of 
properties  potentially  available  for  the 
section  8  Existing  Housing  Program:  co- 
ordination of  CDBQ  activities  which 
support  the  objectives  of  the  Plan:  prep- 
aration of  guides  to  assisted  housing 
oppcurtunities  throughout  the  region 
served  by  the  APO;  development  of  spe- 
cific mechanisms  to  facilitate  interjuris- 
dictional moves;  or  other  coordinated 
administrative  mechanisms  to  achieve 
the  objectives  of  the  plan  and  the  nu- 
merical or  percentage  goals  contained 
therein.  Satisfactory  evidence  that  an 
additional  allocation  of  contract  au- 
thority can  be  committed  within  a  rea- 
sonatile  time  may  include,  but  Is  not 
limited  to,  (A>  the  availability  of  sites 
whose  locations  are  consistent  with  the 
objectives  of  the  Plan  and  which  meet 
all  applicable  program  standards  and 
criteria  (including  site  and  neighbor- 
hood standards)  in  those  Participating, 
Jurisdictions  in  which  the  Plan  pro- 
poses the  use  of  newly-constructed  or 
rehabilitated  housing  under  the  pro- 
grams specified  in  9  891.101(a),  and  de- 
veloper/sponsor-owner Interest  (e.g.,  as 
evidenced  by  responses  to  recent  notifi- 
cations of  fund  availability  or  invita- 
tions for  housing  applications  under 
these  programs) ;  (B)  the  willingness 
and  abUity  of  established  PHAs  to  ad- 
minister or  otherwise  participate  in  the 
program  in  those  Participating  Jurisdic- 
tions in  which  the  Plan  proposes  the  use 
of  a  program  specified  in  §  891.101(a) 
which  requires  the  participation  of  a 
PHA,  or  actions  taken  by  such  Participat- 
ing Jurisdictions  to  establish  PHAs  or  to 
negotiate  agreements  with  existing  PHAs 
to  perform  this  function;  and  (C>  con- 
tract authority  currently  Edlocated  to 
Participating  Jurisdictions  has  been 
committed  or  satisfactory  progress  has 
been  made  in  committing  such  contract 
authority  and  these  Participating  jurls- 
dlctioixs  have  been  cooperative  in  re- 
moving or  waiving  impediments  to  the 
provision  of  lower  income  housing  which 
have  been  imposed  by  local  governments. 

(4)  "Hie  data  used  In  making  the  as- 
sessment of  housing  assistance  needs  tn 
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§  891.502(a)  (1)  available  for  use  by  Par- 
ticlpating  Jurisdictions  in  preparing 
their  HAPs. 

§  891.503     Criteria  for  priority  plans. 

(a)  In  order  for  an  Acceptable  Plan  to 
quaaif y  for  priority  consideration,  it  must 
meet  one  or  more  of  the  following  cri- 
teria: 

(li  The  APO  presently  administers, 
funds,  or  participates  in  the  provision  of 
housing  information  to  lower  income  and 
minority  households  desiring  housing 
assistance  outside  areas  and  jurisdic- 
tioiTp  v.hich  contain  undue  concentra- 
tioiV5  of  low  income  or  minority  house- 
holdr- 

*4'  The  APO  presently  administers, 
funds,  or  participates  in  a  program  whicli 
provide >  referrals,  counseling,  and  re- 
lated as.^istaiice  to  lower  Income  and 
minority  households  desiring  housing 
assistance  outside  areas  and  jurisdictions 
which  contain  undue  concentrations  of 
low  income  or  minority  households. 

•  3'  To  the  extent  that  the  section  8 
Existing:  Housing  Program  is  used  by 
Participating  Jurisdictions,  eligible  fam- 
ilies currently  are  permitted  to  use  and 
are  a.ssistcd  in  using  their  section  8  Cer- 
tificates oi  Family  Participation  in  two 
or  more  Participating  Jurisdictions  rep- 
rescutnfT  at  least  50  percent  of  the  area 
lx)pulation  'e  a.,  through  use  of  an  area- 
wide,  regional,  or  state  public  housing 
agency:  tluough  cooperation  or  other 
local  agreements  which  provide  for  in- 
terjurisdictional use  of  Section  8  Certifi- 
cates' of  Family  Participation  among 
Participating  Jurisdictions;  through 
elimination  of  residency  preferences  for 
issuance  of  section  8  Existing  Certificates 
in  Participating  Jurisdictions  which  are 
participating  in  the  section  8  Existing 
Housing  Program;  or  other  administra- 
tive mechanisms  acceptable  to  the  Sec- 
retary which  facilitate  Interjurisdictional 
moies  for  households  with  section  8  Cer- 
tificates of  Family  Participation  among 
Participating  Jurisdictions  which  ar« 
partifcipating  in  the  Section  8  Existing 
Housing  Program) . 

(4>  Residency  preferences  for  admis- 
sion to  Low-Income  housing  have  been 
eliminated  in  all  Participating  Jurisdic- 
tions by  all  PHAs  administering  a  Low- 
Income  Housing  Program. 

•  5j  The  Area  served  by  the  APO  is 
covered  by  a  voluntary  areawide  affirma- 
tive fair  housing  marketing  agreement 
with  HUD  which  is  currently  operative 
or  is  covered  by  a  similar  program  which 
can  be  demonstrated  to  achieve  the  same 
objective  as  a  typical  agreement  with 
HUD. 

(6»  The  Plan  applies  to  and  includes 
as  Participating  Jurisdictions  75  to  100 
percent  of  the  jurisdictions  in  the  area 
served  by  the  APO. 

(7)  Any  other  activity  or  activities,  as 
developed  or  administered  by  the  APO 
and  acceptable  to  the  Secretary,  which 
encourages,  facilitates  and  demonstrably 
Increases  the  geographical  choice  of 
housing  opportunities  for  lower  income 
households  outside  areas  and  jurisdic- 
tions contahilng  undue  concentrations  of 
low-income  or  minority  households. 


(bi  APOs  whose  Plan  has  previously 
been  selected  as  the  basis  for  the  award 
of  supplemental  allocations  must  meet  or 
demonstrate  significant  progress  in  ad- 
dressing at  least  three  priority  criteria 
to  be  considered  for  additional  supple- 
mental allocations. 

§  891.301      (lonlonls  of  requests  for  sup- 
plenioiilal  allorations. 

(a»  Each  request  for  supplemental  al- 
location shall  consist  of: 

(1)  A  letter  of  transmittal  signed  by 
the  executive  director  of  the  APO  sub- 
mitting the  request; 

(2)  An  index  of  all  documents  and 
materials  submitted  with  the  request,  in- 
cluding graphs,  maps,  or  other  illustra- 
tive material: 

•  3)  A  list  of  all  jurisdictions  within 
the  area  served  by  the  APO,  identifica- 
tion of  Participating  Jurisdictions,  and 
Identification  of  Participating  Jurisdic- 
tions covered  by  HAPs; 

(4)  A  description  of  the  PJan,  with 
specific  references  to  the  plan  and  other 
documentation.  where  appropriate, 
which  responds  to  each  of  the  accept- 
ability criteria  contained  in  §  891.502 
and  the  priority  criteria  contained  in 
§  891.503;  provides  examples  of  and  dis- 
cusses the  Plan's  conformity  to  these 
criteria;  and  explains  how  the  Plan,  with 
specific  references  to  the  allocation  pro- 
cedure (including  allocation  criteria  and 
factors)  and  implementation  measures, 
will  provide  a  broader  geographical 
choice  of  housing  opportunities  for  lower 
income  households  outside  areas  and 
jurisdictions  containing  tmdue  concen- 
trations of  low  income  or  minority 
households : 

(5)  The  amount  of  supplemental  allo- 
cation requested  and  from  which  pro- 
gram's) : 

<6)  A  proposal,  consistent  with  the 
Plan,  showing  type  of  households  to  be 
assisted  and  type  of  housing  proposed  for 
the  Participating  Jurisdictions  covered 
by  a  HAP,  for  using  suppl^nental  allo- 
cations of  ten,  thirty,  and  fifty  percent 
of  the  initial  allocation  of  contract  au- 
thority from  the  applicable  program(s) 
otherwise  allocated  to  Participating 
Jurisdictions  during  the  current  fiscal 
year  in  accordance  with  §  891.404. 

(7)  Identification  of  any  variations  or 
inconsistencies  between  the  goals  of  the 
Plan  and  the  goals  contained  in  the 
HAPs  of  Participating  Jurisdictions,  with 
a  discussion  of  the  reasons  therefor; 

(8 )  A  discussion  of  the  'methodology 
and  sources  of  data  used  in  assessing 
areawide  housing  assistance  needs  under 
S  891.502' a'  U'  : 

(9 1  Identification  of  areas  containmg 
undue  concentrations  of  low  income 
households  and  of  minority  households 
both  for  each  Participating  Jurisdiction 
and  on  an  aieawide  basis; 

(10)  A  narrative  statement  which  in- 
dicates how  the  Plan,  including  imple- 
mentation measures,  addresses  the  needs 
of  lower  Income  households  which  are 
(1)  large  families,  (U)  female  headed  smd 
(111)  minority  households  within  the  area 
sened  by  the  APO : 
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(11)  If  supplemental  alloc^ations  or 
other  housing  allocations  pursuant  to 
Subpart  D  have  been  awarded  in  any 
previous  fiscal  year  on  the  basis  of  the 
plan  or  an  earlier  version  of  the  plan,  a 
report  on  the  distribution  of  these  allo- 
cations; activities  undertaken  in  support 
of  tile  plan,  any  known  results  in  achiev- 
ing the  objectives  of  the  plan  and  this 
Subpart,  any  expansion,  upgrading  or 
other  refinement  of  the  data  used  In  any 
earlier  version  of  the  plan ; 

(12 1  For  participating  jurisdiction.- 
which  are  not  covered  by  a  HAP.  the  gen- 
eral locations  proposed  for  assisted  hous- 
ing in  accordance  with  the  numerical  or 
percentage  goals  In  §  891.502(a)  (3) ; 

(13)  A  summary  of  the  recent  experi- 
ence of  participating  jurisdictions  with 
assisted  housing  prc^rams.  Including  the 
status  and  amount  of  housing  assistance 
received — by  prc^ram — by  each  partici- 
pating Jurisdiction  during  the  current  fis- 
cal year  and  each  of  the  previous  two 
fiscal  years ; 

( 14)  TTie  impact  of  the  plan  on  the  dis- 
tribution of  housing  assistance  within  the 
area  served  by  the  APO  since  approval  of 
the  plan,  or  an  earUer  version  of  ^he 
plan,  by  the  governing  body  of  the  APO; 

(15)  A  description  of  the  citizen  par- 
ticipation process  used  in  the  develop- 
ment of  the  plan  In  accordance  \\ith  re- 
quirements under  section  701  of  the 
Housing  Act  of  1954  and  the  way  in  which 
affected  public  and  private  agencies  and 
organizations  were  pro\'lded  an  oppor- 
tiuilty  to  participate; 

(16)  A  narrative  statement  which  de- 
scribes the  APO's  proposal.  If  any.  to 
evaluate  the  Impact  of  the  plan  and  the 
effect  of  any  suppl«nental  allocations  re- 
ceived In  achieving  ttie  objectives  of  the 
plan; 

(b)  In  lieu  of  a  separate  and  distinct 
discussion  of  any  or  all  of  items  (8) 
through  (16)  of  5  891.504(a),  the  APO 
may,  at  Its  option,  provide  an  Index  which 
refers  to  any  other  portion  of  the  request 
which  specifically  responds  to  Uiese 
Items. 

(c)  Copies  of  HAPs  prepared  by  Par- 
ticipating Jurisdictions  need  not  be  sub- 
mitted with  the  request. 

(d)  Each  request  shall  be  submitted  In 
the  number  of  copies  and  to  ttie  address 
required  in  the  Notice  published  pursu- 
ant to  S  891.501(d) .  Any  request  received 
by  HUD  after  the  deadline  date  and  time 
specified  In  the  Notice  shall  not  be  ac- 
cepted but  shall  be  returned  unopened. 

§  891.505     Review      and      selection      of 
plans. 

(a)  The  Secretary  shall  review  all 
Plans  submitted  to  identify  (1)  Accepta- 
ble Plans  imder  §  891.502  and  (2)  Prior- 
ity Plans  under  §  891.503.  Field  OflBce  Di- 
rectors and  Regional  Administrators 
shall  be  consulted  In  this  evaluation. 

(b)  On  the  basis  of  the  evaluation 
conducted  In  accordance  with  paragraph 
(a)  of  this  section  the  Secretary  shall 
select,  from  among  all  Acceptable  Plans, 
those  Plans  on  the  basis  of  which  sup- 
plemental allocations  can  be  awarded. 
Preference  shall  be  given  to  those  Plans 


which  meet  the  greatest  niunber  of  the 
priority  criteria  set  forth  In  §  891.503. 

(c)  The  Plans  to  be  selected  as  the 
basis  for  supplemental  allocations  shall 
be  determined  by  the  Secretary  on  the 
basis  of  the  following  factors: 

(1)  The  compliance  with,  and  overall 
quality  of  the  Plan  with  respect  to  eacli 
of  the  general  criteria  for  acceptable 
Plans  set  forth  in  ?  891.502  and  the  cri- 
teria for  priority  Plans  in  §  891.503  and 
tlie  degree  to  which  the  Plan  addresses 
the  objective  of  this  Subpart: 

'2i  The  responsiveness  of  the  request 
to  :he  ;vc,v.  .•eraent.s  outlined  in  ?  891  504: 
and 

<  3  In  the  case  of  Plan.«  or  earlier  ver- 
sions of  Plans  previously  selected  as  the 
basis  for  supplemental  all(x:ations  during 
any  previous  fiscal  year,  the  impact  of 
the  Plan  and  prior  supplemental  alloca- 
tions and  the  progress  made  by  the  APO 
and  Participating  Jurisdictions  in  meet- 
ing additional  priority  criteria  as  Indi- 
cated in  the  Report  required  In  ?  891.506, 
in  the  request,  or  from  other  information 
available  to  HUD. 

'dt  The  amount  of  the  supplemental 
allocation  to  be  awarded  on  the  basis  of 
each  of  the  selected  Plans  shall  be  de- 
termined by  the  Secretary  on  the  basis 
of  each  of  the  following  factors: 

'1)  The  compliance  with,  and  overall 
quality  of  the  Plan  with  respect  to  each 
of  the  criteria  in  §5  891.502  and  891.503 
and  the  degree  to  which  the  Plan  ad- 
dresses the  objective  of  this  subpart. 

i2i  The  number  of  Plans  selected  as 
the  basis  for  award  of  supplemental  al- 
locations and  the  amount  of  housing  as- 
sistance available  for  supplemental  al- 
locations. 

(3)  The  tjTJe  of  lower  income  house- 
holds (elderly  or  handicapped;  large 
families;  suid  other  families)  and  type 
of  housing  (new.  substantial  rehabllita- 
tl<Hi,  or  existing)  proposed  to  be  assisted 
with  the  supplemental  allocation,  rela- 
tive to  the  needs  Identified  in  §  891.502 
(a)(1). 

(4)  The  amount  of  housing  assistance 
available  to  each  of  the  Participating 
Jurisdictions  for  the  current  fiscal  year 
that  has  been  committed. 

(e)  If  contract  authority  from  more 
than  one  housing  assistance  program  Is 
made  avallahle  by  the  Secretary  tn  any 
fiscal  year  In  accordance  with  §  891.501 
(b) ,  and  the  APO  requests  supplemental 
allocations  for  more  than  one  program, 
the  Secretary  shall  determine  the  pro- 
gram (s)  from  which  contract  authority 
will  be  provided  on  the  basis  of  a  Plan 
selected  as  the  basis  for  funding. 

(f )  After  the  total  amount  of  the  sup- 
plemental allocations  <«i  the  basis  of 
each  of  the  selected  Plans  has  been  de- 
determined,  each  APO  shall  be  advised 
of  its  selection  or  rejection.  Selected 
APOs  shall  also  be  advised  of  the  amoimt 
of  additional  contract  authority  which  is 
to  be  made  available  on  the  basis  of  the 
Plan  and  the  approximate  number  of 
units  this  contract  authority  Is  expected 
to  assist.  Concurrently  with  or  subse- 
quent to  this  notification,  the  alloca- 
tions win  be  distributed  to  those  Field 


Office  Directors  with  jurisdiction  over 
Participating  Jurisdictions  for  realloca- 
tion among  Participating  Jurisdictions 
covered  by  a  HAP.  The  Field  Office  Direc- 
tors will  consult  with  APOs  to  determine 
the  actual  geographical  distribution  and 
program  mix  of  units  on  the  basis  of  the 
Plan  and  other  applicable  administrative 
or  statutorj-  requirements  prior  to  alloca- 
tion among  Participating  J'u-isdiction.* 
covered  by  a  HAP. 

§  891.506  .Approval  of  plans  a-  lia^iit 
for  alloralioi)<^  undrr  §  801.404(a) 
(3). 

I  a'  Each  Plan  which  has  been  de- 
lennined  by  the  Secretary  to  have  met 
each  of  liie  general  criteria  for  accept- 
able plans  contained  tn  §  891.502  ■  wheth- 
er or  not  it  Is  selected  as  the  basis  for 
award  of  supplemental  allocations  ui'ider 
?  891.505  a^  ^  shall  be  desigrmted  by  the 
Secretar>-  as  an  Approved  Areawide 
Housing  Opportimity  Plan.  An  Approved 
Plan  shall  serve,  to  the  extent  practic- 
able, a*  liie  primary  basis  for  tlie  alloca- 
tion by  HUD  of  any  housing  assistance 
provided  by  HUD  pursuant  to  Subpart  D 
(1^  until  a  subsequent  or  updated  version 
of  an  Approved  Plan  has  been  approved 
by  HUD  in  accordance  with  the  proce- 
dures under  this  Subpart  or  c2  >  for  three 
years.  whiche\'er  occurs  first.  This  alloca- 
tion shall  be  in  consultation  with  the 
APO. 

vb>  In  addition,  the  one  and  liiree- 
year  goals  in  the  Housing  Assistance 
Plans  of  Participating  Jurisdictions  shall 
be  approved  by  the  Area  Office  if  those 
goals  are  not  inconsistent  (in  number 
or  prggram  type)  with  the  goals  in  an 
Approved  Plan. 

(c)  Each  APO  whose  Plan  is  approved 
pursuant  to  thte  section  shall  be  ad- 
vised of  this  designation  simultaneously 
with  the  transmit*^  of  the  Secretary's 
notification  to  the  Field  Office  Director 

§  891.507     Reporting  requirements. 

Each  APO  which  has  developed  a  Plan 
selected  as  the  basis  for  funding  during 
or  subsequent  to  fiscal  year  1977  shall 
submit  to  the  Secretary,  vTlthln  one  year 
after  the  determination  by  the  Field  Of- 
fice Director  on  the  distribution  of  the 
supplemental  allocation  In  accordance 
with  §  891.505(f) .  a  report  which  contains 
the  follow' ing  Information: 

(a)  The  actual  distribution  of  the  .sup- 
plemental allocation  among  jurisdictions 
and  the  number  of  households  assisted 
or  to  be  assisted  »by  type  of  household 
and  by  race  and  sex  of  head  of  house- 
hold, if  known)  as  a  result  of  the  sup- 
plemental allocation  and  other  housing 
assistance  allocated  pursuant  to  Sub- 
part D: 

cbi  Any  known  impact  of  the  Plan  in 
reducing  concentrations  of  low  income 
or  minority  households  outside  areas  and 
jurisdictions  which  contain  luidue  con- 
centrations of  such  households; 

'ci  Any  refinements,  amendments  or 
upgrading  of  any  of  the  elements  of  the 
Plan; 

(d)  Actioiis  taken  by  Participating 
Jurisdictions  to  Implement  or  to  support 
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the  implementation  of  the  Plan  (e.g.,  en- 
coun^ement  of  developers/sponsors, 
zoning  amendmente.  tax  abatement  pro- 
grants,  coordination  of  outreach  to  eli- 
gible families  and  owners  of  properties 
qualifiable  for  the  Section  8  Existing 
Housing  Program,  reservations  of  water 
and  sewer  capacity,  development  and  im- 
plementation of  complementary  CDBG 
or  other  activities,  etc.) ; 

(e)  Any  increase  in  the  number  of  Par- 
ticipating Jurisdictions  or  Participating 
Jurisdictions  covered  by  HAPS;  and 

(f)  Actions  taken  to  meet  additional 
Prior|(.y  Criteria  contained  in  §  891.503. 

(It  la  hereby  certified  that  the  economic 
and  Inflationary  impacte  of  thU  regulation 
have  been  carefully  evaluated  In  accordanre 
with  OMB  Circular  A-107) . 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing — Federal       Housing 
Commissioner. 

[FR  Doc  77-2696  FUed  1-26-77:8:45  am. 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and  Firearms 
[27CFRPart250] 

[Notice  No.  307] 

LIQUORS  AND  ARTICLES  FROM  PUERTO 
RICO  AND  THE  VIRGIN  ISLANDS 

Elimination  the  Serial-Number-of-Ap- 
proved-Formula-Marlnng  Requirement 
on  Distilled  Spirits  Containers 

The  Director.  Bureau  of  Alcohol,  To- 
bacco and  Firearms,  with  the  approval 
of  the  Secretary  of  the  Treasury  or  his 
delegate,  is  issuing  a  notice  of  proposed 
rulemaking  .to  eliminate  the  requirement 
of  marking  the  serial  number  of  the  ap- 
proved formula  on  containers  of  distilled 
spirits  made  in  Puerto  Rico  and  in  the 
Virgin  Islands,  and  shipped  to  the 
United  States. 

The  proposed  regulations  are  to  be  is- 
sued under  the  authority  contained  in  26 
U.S.C.  7805  (68A  Stat  917) . 

The  Directo?  received  a  petition  on 
April  26.  1976.  which  requested  that  27 
CPR  250.40,  Marking  containers  of-  dis- 
tilled spirits,  be  amended  "to  eliminate 
the  requirement  for  printing  the  serial 
number  of  the  approved  formula  on  the 
cases  of  disUUed  spirits,  under  which  dis- 
tilled spirits  were  made  in  Puerto  Rico 
and  shipped  to  the  United  States".  This 
petition  seeks  to  alleviate  any  undue 
burden  on  producers  of  Puerto  Rlcan 
rum  by  doing  away  with  a  marking  re- 
quirement wiiich  may  be  nonessentiaJ. 

Section  250.40  currently  requires  that 
the  serial  number  of  the  approved  for- 
mula be  marked  on  all  containers  of 
distilled  spirits  shipped  to  the  United 
States  from  Puerto  Rico.  Whenever  a 
Puerto  Rican  manufacturer  changes  a 
formula,  the  manufactiurer  must  remove 
the  premarked  serial  number  from  empty 
shipping  containers  and  affix  the  new 
apprbved  formula  number.  If  it  were  pos- 
sible to  eliminate  the  formula  number 
requirement  of  i  250.40.  Puerto  Rican 
manufacturers  would  be  relieved  from 
the  necessity  of  r^novlng  old  serial  niun- 
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bers  and   re-marking  with  new  seriafl 
numbers. 

Foam  478-B  is  a  required  appUcation 
and  permit  document  thait  accompanies 
shipments  of  distilled  spirits  from  Puerto 
Rico  to  the  United  States.  In  addition 
to  other  information,  this  form  contains 
both  the  formula  niunber  of  the  distilled 
spirit*  product  and  the  serial  numbers 
of  the  shipping  containers.  Since  the 
Form  487-B  identifies  the  formula  nimi- 
ber  of  all  shipping  containers,  it  could 
be  used  to  supply  the  information  in 
question  which  §  250.40  presently  re- 
quires. 

The  Director  is  also  considering  to 
amend  a  comparable  regulation.  §  250.- 
206.  affecting  distilled  spirits  shipment* 
of  Virgin  Island  manufacture  to  the 
United  States.  Virgin  Islands  producers 
are  phesently  required  to  show  formula 
numbers  on  the  individual  shipping  con- 
tainers and  on  a  certificate  which  ac- 
companies each  shipment,  along  with  a 
report  of  gauge.  If  the  formula  number 
requirement  of  §  250.206  were  deleted 
from  the  section,  the  certificate,  which 
calls  for  the  number  and  the  date  of  the 
approved  formula,  and  the  report  of 
gauge,  which  shows  the  serial  number 
of  each  package  gauged  for  shipment, 
would  supply  tlie  same  information. 
Thus,  the  Virgin  Islands  manufacturers 
would  al«)  be  relieved  from  what  appears 
to  be  a  needless  requirement. 

In  addition  to  giving  notice  to  the  dis- 
tilled spirits  producer  of  Puerto  Rico  and 
of  the  Virgin  Islands,  the  Director  seeks 
to  give  notice  to  the  governments  of 
Puerto  Rico  and  of  the  Virgin  Islands  of 
the  United  States  to  permit  them  ta 
comment  on  tills  proposal. 

Interested  parties  who  desire  to  sub- 
mit written  comments  or  arguments  on 
the  proposed  changes  should  submit 
them,  in  duplicate,  to  the  Director,  Bu- 
reau of  Alcohol,  Tobacco  and  Firearms, 
Washington.  DC  20226  (Attention:  Chief, 
Regulations  and  Procedures  Division)  no 
later  than  March  14. 1977.  Written  state- 
ment* which  are  not  exempt  from  disclo- 
siu-e  by  the  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  may  be  inspected  by  any 
person  upon  complianee  with  27  CFR 
71.22(d>(7»  The  provisions  of  27  CPR 
71.31  fb)  shall  apply  with  respect  to  des- 
ignation of  portions  of  statements  as 
exempt  from  disclosure. 

In  view  of  the  foregoing,  it  is  proposed 
that  the  regulations,  27  CFR  250.40  and 
250.206.  pertaining  to  markings  on  dis- 
tilled spirits  containers  be  amended  by 
deleting  the  phrase,  "the  serial  number 
of  the  approved  formula  under  which 
made",  by  deleting  the  last  sentence,  and 
by  simplifying  the  language  of  the  sec- 
tions. 

1.  As  amended,  §  250.40  reads  as 
follows : 

§  25(1.10      Marking     containor<i     of     dU^ 
tilic<l  •■pirits. 

The  distiller,  rectifier,  or  bottler  shall 
serially  number  each  case,  barrel,  cask, 
or  similar  container  of  distilled  splrtta 
filled  for  shipment  to  the  United  States. 
In  addition  to  the  serial  number  of  tha 
container,  the  distiller,  rectifier,  or  bot- 

r  I 


tier  shall  plainly  print,  stamp,  or  stencil 
with  durable  coloring  material,  in  letters 
and  figures  not  less  than  one-half  Inch 
high,  on  the  head  of  each  barrel,  cask  or 
similar  container  or  on  one  side  of  each 
case,  as  follows : 

(a)  The  name  of  the  distiller,  recti- 
fier, or  bottler; 

(b)  The  brand  name  and  kind  of  Uq- 
uor; 

(c)  The  wine  and  proof  gallon  con- 
tents; or,  for  bottles  filled  according  to 
the  metric  standards  of  fill  prescribed  by 
§  5.47a,  of  this  chapter,  the  contents  in 
liters  and  the  proof  of  the  spirits;  and 

(d )  In  the  case  of  barrels  or  casks,  the 
serial  number  of  the  permit  to  ship 
Form  487-B.  prefixed  by  the  number  of 
such  foi-m  (e.g.,  "487-B-61-1"). 

2.  As  amended.  5  250.206  reads  as  fol- 
lows: 

§  250.206      M:irking  packages  and  cases. 

The  distiller,  rectifier,  or  bottler  shall 
serially  number  each  case,  barrel,  cask, 
or  similar  container  of  distilled  spirits 
filled  for  shipment  to  the  United  States. 
In  addition  to  the  serial  number  of  the 
container,  the  distUler,  rectifier,  or  bot- 
tler shall  plainly  print,  stamp,  or  sten- 
cU  with  diu-able  coloring  material,  in 
letters  and  figures  not  less  than  one-half 
inch  high,  on  the  head  of  each  barrel, 
cask  or  similar  container  or  on  one  side 
of  each  case,  as  follows: 

(a)  The  name  of  the  manufacturer; 

(b^  The  brand  name  and  kind  of 
liquor;  and 

(c)  The  wine  and  proof  gallon  con- 
tents; or.  for  bottles  filled  according  to 
the  metric  standards  of  fill  prescribed  by 
§  5.47a,  of  this  chapter,  the  contents  in 
liters  and  the  proof  of  the  spirits. 

Note.— The  Diiector,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  has  dete'-mlned  that 
tWs  document  does  not  contain  ,  major  pro- 
posal requiring  preparation  of  an  Inflation 
Impact  St.atement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Signed :  December  23,  1976. 

JarvisL.  Brewer, 
Acting  Director. 
Approved:  January  17,  1977. 
Jerry  Thomas. 
Under  Secretary  of  the  Treasury. 

(FR Doc .77-2625  FUed  1-26-77:8:45  am] 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 
[  28  CFR  Part  16  ] 

(Order  No.  680-77] 

.PRODUCTION  OR  DISCLOSURE  OF 
INFORMATION 

Exemption  of  Records  System  Under  the 
Privacy  Act 

The  Department  of  Justice  proposes  to 
issue  a  regulation  exempting  a  system 
of  records  maintained  by  the  Offices  of 
the  United  States  Attorneys,  the  Pre- 
Trlal  Diversion  Program  Piles,  JUS- 
TICE/USA-015,  from  the  provisions  of 
subsections  (c)  (3)  and  (4),  (&),  (e) 
(1),  (2>  and  '3'.  (e)(4)    (G)  and  (H). 
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(e)  (5)  and  (8),  (f),  (g)  and  <h^  of  the 
Pxtvacy  Act  piirsuant  to  5  UJSC.  552a 
<j)<2)  and  (k)  (1)  and  (2).  The  prin- 
cipal function  of  the  U-S.  Attorneys  Of- 
fices pertains  to  the  enforcement  of 
criminal  laws.  The  purposes  of  this  ex- 
emption are  to  maintam  the  confiden- 
tiality and  security  of  information  com- 
piled for  purposes  of  criminal  Investi- 
gation or  civil  or  regulatory  law  enforce- 
ment or  reports  compiled  at  any  stage 
of  the  process  of  enforcement  of  the 
criminal  laws,  and  to  maintain  the  con- 
fidentiality and  security  of  the  identity 
of  witnesses,  informants,  and  others 
protected. in  witness  security  programs. 
Some  records  contained  In  this  system 
of  records  may  not  be  subject  to  exemp- 
tions. A  determination  vUl  be  made  as 
to  the  exemption  of  a  specific  record  at 
the  time  a  request  for  notification  or 
access  is  made. 

These  reasons  for  exempting  this  sys- 
tem are  similar  to  ones  published  in  sub- 
section (b)  of  28  c:FM.  16.81  for  other 
systems  ot  the  Offices  of  the  United 
States  Att<HTaeys  and  are  published 
within  subparagraph  (b)  of  this  order. 

By  virtue  of  the  authority  vested  in  me 
by  U.S.C.  552a  ( j)  and  (k) ,  and  as  Attor- 
ney General  of  the  United  States.  28 
CFR,  Chapter  I,  Part  16,  Subpart  E, 
§  16.81  is  amended  by  the  addition  of  the 
following  new  paragraph  'aU9>  and 
paragraph  (b)  as  follows: 

§  16.81  Exemption  of  U.S.  .4noriirv.s 
Systems — IJmited  acces«.  a*,  indi- 
eated. 

•  a)  The  following  system  of  records  Is 
exonpt  from  5  U.8.C.  552a  (c)  <3)  and 
(4),  (d),  <e)  (1),  (2)  and  <3).  <e)  <4) 
(G)  and  (H),  (e)  (5)  and  <8).  «f>,  <g) 
and  (h) : 

•  •  •      ,     •  • 

(9)  Pre-Trial  Diversion  F»iogram  Files 
i  JUSTICE  A7SA-015 ) 

These  exemptions  apply  to  the  extent 
that  information  in  this  system  is  subject 
to  exempti<xi  pursuant  to  5  U.S.C.  552a 
(J)  and<k). 

(b)  Exemption  fnun  the  particular 
subsections  are  justified  for  the  following 
reasons: 

<1)  From  subsectkm  <c)(3)  because 
the  release  of  the  disclosure  accounting 
uses  published  for  these  systems  would 
permit  the  subject  of  a  criminal  investi- 
gation and/or  civil  case  or  matter  under 
mvestlgatlcn,  litlgati<Hi,  regulatory  or 
administrative  review  or  action,  to  obtam 
valuable  information  ccHicemlng  the  na- 
ture of  that  mvestlgatlon,  case  or  matter 
and  present  a  serious  impediment  to  law 
cnf  orconent  or  civil  legal  activities. 

(2)  From  subsectlim  <c)  (4)  since  an 
exemption  is  being  claimed  for  subsec- 
tion (d).  this  subsection  will  not  be 
applicable. 

(3)  Prom  subsection  (d)  because  ac- 
cess to  the  records  contamed  in  these 
systems  would  Inform  the  subject  of 
criminal  Investigation  and/or  civil  In- 
vestigation, matter  or  case  of  the  exist- 
ence of  that  Investigation,  provide  Hx 
subject  ol  the  investlgaticm  with  Infor- 
maticm  that  might  enable  him  to  avoid 


detection,  apprehension  or  legal  obliga- 
tions, and  present  a  serious  Impediment 
to  law  enforcement  and  otlier  civil 
remedies. 

(4)  From  subsection  <e)»l>  because 
in  the  course  of  crlmlnfll  investigations 
and/or  civil  investigations,  cases  or  mat- 
ters, the  United  States  Attorneys  often 
obtam  information  concerning  the  viola- 
tion of  laws  or  civil  obUgations  other 
than  those  r^atlng  to  an  active  case 
or  matter.  In  the  interests  of  effective 
law  enforcement  and  civil  litigation,  it 
is  necessary  that  the  United  States  At- 
torneys retam  this  Information  since  it 
can  aid  m  establishing  patterns  of  ac- 
tivity Emd  provide  valuable  leads  for 
other  agencies  and  future  cases  that  may 
be  brought  within  the  United  State;: 
Attorneys'  offices. 

(5)  From  subsection  ie'-2i  becavi.se 
In  a  criminal  investigation  the  require- 
ment that  information  be  collected  to 
the  greatest  extent  possible  from  the  sub- 
ject mdlvldual  would  present  a  serious 
Impediment  to  law  enforcement  in  that 
the  subject  of  the  mvestigation  would 
be  {daced  on  notice  of  the  existence  of 
the  mvestigation  and  would  therefore 
be  able  to  avoid  detection,  apprehen.slon 
or  legal  obligations  and  duties. 

<6)  From  subsection  ie)<3i  bc-cause 
the  requirement  that  individuals  supply- 
ing informaticm  be  provided  with  a  form 
stating  the  requirements  of  subsection 
<e)  (3)  would  constitute  a  serious  impedi- 
ment to  law  enforcement  in  that  it  could 
compromise  the  existence  of  a  confiden- 
tial mvestigation,  reveal  the  identity  of 
confidential  sources  of  information  and 
endanger  the  life  and  physical  safety  of 
confidential  informants. 

(7)  Prom  subsections  (e)<4)  (G)  and 
'H)  because  these  systems  of  records  are 
exempt  from  individual  access  pursuant 
to  subsections  <  j)  and  <k)  of  the  Privacy 
Act  of  1974. 

•  8)  FrtMii  subsection  <e><5)  because 
to  the  collection  of  Information  for  law 
enforcement  purposes  it  Is  impossible  to 
determine  to  advance  what  mformatimi 
is  accurate,  relevant,  timely,  and  com- 
plete. With  the  passage  of  time,  seem- 
ingly irrelevant  or  untimely  information 
may  acquire  new  significance  as  further 
mvestigation  brings  new  details  to  light 
and  the  accuracy  of  such  Information 
can  only  be  determined  to  a  court  of  law. 
The  restrictions  of  subsection  (e)  (5) 
would  restrict  the  ability  ol  trained  to- 
vestlgatcH^  and  totelllgence  analysts  to 
exercise  their  judgment  to  reporttog  on 
tovestigations  and  Impede  the  develop- 
ment of  totelllgence  necessary  for  effec- 
tive law  enfcMxement. 

(9)  From  subsection  (e)  «8)  because 
the  todlvidual  notice  requirements  of 
subsection  (e)  (8)  could  present  a  serious 
Impediment  to  law  enforcemmt  as  this 
could  toterfere  with  the  United  States 
AttCMHoeys'  ability  to  Issue  subpoenas  and 
could  reveal  Investigative  techniques  and 
procedures. 

(10  nnm  subsectkA  (f )  because  these 
systons  of  records  ta*ve  been  exempted 
from  the  access  provlsi(ms  of  subsection 
(d). 


•  11)  Prom  subsections  'g)  and  'h- 
because  tjiese  systems  of  records  are 
compiled  for  law  enforcement  purposet 
and  have  been  exempted  from  the  acces.<: 
provisions  of  subsections  (d)  and  (f ) . 

Interested  person  are  tavited  to  sub- 
mit written  comments  concerning  this 
proposed  exemption.  Comments  should 
be  mailed  to  the  Executive  Office  oi 
United  States  Attorneys,  Department  of 
Justice.  WasMngUm,  D.C.  20530.  All  com- 
ments must  be  received  by  Pebruarj-  28 
1977.  No  oral  hearings  are  contemplated 
Comments  received  wiU  be  available  for 
inspection  to  Room  1266,  Mato  Depart- 
ment of  Justice  Building,  10th  and  Con- 
stitution Avenue.  NW  .  Washington  Dr 

Dated:  Ja:iuai-y  18.  1977. 

Edward  H.  1  t  v  i 
Attorney  Gcurro 

|FR  Doc. 77  2(302  FUed  1-26  77;8:46  ;iJ), 

NATIONAL  LABOR  RELATIONS 

BOARD 

[29  CFR  Part  102] 

PUBLIC  OBSERVATION  OF  MEETINGS  OF 
THE  NATIONAL  LABOR  RELATIONS 
BOARD 

Proposed  Rules 

Pursuant  to  its  authority  imder  h{vu<.>n 
6  of  the  National  Labor  Relations  Act  a.< 
amended. (49  Stat.  452;  29  U.S.C.  156'. 
and  to  accordance  with  section  3  <  a  >  <  sec- 
tion 552b (g>)  of  the  Government  in  the 
Sunshtoe  Act,  Pub.  L.  94-409.  Septem- 
ber 13,  1976,  5  U.S.C..  SecUon  552b<g). 
the  National  Labor  Relations  Board 
hereby  gives  notice  of  its  totent  to 
promulgate  rules  establishing  the  cir- 
cumstances under  which  Board  meetings 
will  be  open  to  public  observation,  the 
Agency's  procedures  for  public  announce- 
ment of  time,  place  and  subject  matter 
of  Board  meetings,  and  provisions  for  the 
matotenance  ot  mtoutes,  transcripts  or 
rec<»'dlngs  of  such  meetbigs.  A  statement 
of  the  basis  and  purpose  of  such  ruler  Is 
published  herewith. 

Statement  of  Purpose 

Tlie  Gov«Tunent  to  the  Sunshme  .^i.l 
requires  each  agency  to  promulgate  regu- 
lations to  implement  the  provisions  of 
that  statute.  This  pnnxieed  Subpart  S  of 
the  Rules  ot  the  National  Labor  Rela- 
tions Board  is  designed  to  fulfill  that 
requirement. 

Section  102.137  of  the  subpart  state* 
the  general  statutory  obligation  that  all 
meetings  of  agency  members  for  the  pur- 
pose of  conducting  or  dispo6in.g  of  agency 
bustoess  are  to  be  open  to  public  observa- 
tion, unless  the  meeting  is  to  be  closed 
due  to  the  subject  matter. 

Section  102.138  defines  the  tei-m  "meet- 
tog"  as  applied  to  the  Board.  The  ref- 
erence to  "at  least  two  members  of  an> 
group  of  three  Board  members  to  whom 
the  Board  has  delegated  power  which  it 
may  its^  exercise",  is  from  secticm  3(b) 
of  the  Natkmal  Labor  Relations  Act 
Under  that  section  three  members  of  the 
Bocuxl  is  a  qiKxnmi  and  two  members  of 
any  designated  group  is  established  a.*  a 
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quorum  for  purposes  of  the  exercise  of 
delegated  powers. 

Section  3<a)(d>(4>  of  the  Sunshine 
Act  (5  U.S.C.  Section  552b(d)  (4> )  pro- 
vides that  when  the  majority  of  an  agen- 
cy's meetings  fall  within  certain  of  the 
statutory  reasons  permitting  meetings  to 
be  closed,  that  agcr.cy  may  provide  by 
regulation  for  the  closing  of  meetings 
falling  within  that  provLsion.  Section  ic> 
1 10»  of  the  statute  iK>nnii.s  the  closing  of 
meetings  which  concern  tiie  aaencys  is- 
suance of  a  subpena.  lUs  participation  in 
a  civil  action  or  proceeding,  or  the  initia- 
tion, conduct  or  dL=;position  by  the  agen- 
cy of  a  particular  ca.-e  of  I'onual  adjudi- 
cation pursuant  to  the  procedures  of  sec- 
tion 554  of  Title  :\  use,  Or  v.  hich  other- 
wise involve  a  deiemunatioii  on  the 
record  after  opportimity  for  a  hearing. 
During  tlie  three  year  i>cricd  1074  197b. 
the  National  Labor  Relations  Board  held 
141  meetings,  the  subject  matter  of 
which  was  the  deliberation  of  unfair 
labor  practice  and  representation  pro- 
ceedings pending  before  the  Board  for 
disposition.  Of  these.  59  were  held  m 
calendar  year  1974,  46  in  1975  and  36  in 
1976.  During  that  same  three  year  period 
the  Board  held  a  total  of  approximately 
GO  meetings  on  matters  other  than  de- 
liberation of  pending  cases.  The  Board  is 
therefore  entitled  under  the  statute  to 
provide  by  regulation  for  the  closing  to 
public  observation  of  meetings  falling 
within  subsection  'c  (10)  of  the  statute. 
Section  102.139' a >  of  the  proposed  rules 
so  provides. 

Section  102.139' b»  sets  forth  the  oUier 
criteria  contained  in  tiie  statute  for  clos- 
ixig  meetings,  which  might  be  applicable 
to  this  agency's  activities. 

Section  102.140  sets  fortli  agency  pro- 
cedures to  be  followed  in  determining 
whether  a  meeting  is  in  fact  to  be  closed 
to  public  observation.  It  also  provides  for 
the  pubUc  availability  of  the  vote  of 
members  on  the  issue  of  closing 

Section  102.141  sets  forth,  in  its  vari- 
ous subsections,  the  requirements  for 
public  aimouncement  of  Board  meetings, 
•  including  procedures  to  be  followed  when 
a  change  of  open  or  closed  status,  subject 
matter,  or  time  and  place,  Is  made  sub- 
sequent to  the  Initial  annoimcement  of 
the  meeting.  The  provisions  also  specify 
requirements  for  determining  whether  a 
meeting  should  be  held  under  circum- 
stances permitting  less  than  the  seven 
day  prior  notice  to  the  public  required 
by  the  statute,  and  for  publication  of  the 
annuoncements  in  the  Peder.al  Register 
to  the  extent  required. 

Section  102.142  provides  for  mainte- 
nance of  a  transcript,  recording  or 
minutes,  as  may  be  appropriate,  for  each 
closed  meeting.  The  section  also  estab- 
lishes the  circumstances  under  which 
those  records  may  be  made  available  to 
the  public,  and  the  agency's  resix>nsibility 
concerning  the  period  of  their  ret.entlon. 

All  persons  who  desii-e  to  submit  writ- 
ten comments,  views,  or  argiunents  for 
consideration  by  the  Board  in  connec- 
tion with  the  proposed  rules  should  file 
10  copies  of  the  same,  on  or  before  Feb- 
ruary 28.  1977.  with  the  Executive  Secrc- 
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taiT,  National  Labor  Relation.s  Board. 
Washington.  D.C.  20570.  Copies  of  such 
conununications  will  be  available  for  ex- 
amination by  interested  persons  during 
normal  business  hours  in  the  Office  of  the 
Executive  Secretary  of  the  Board,  Room 
701,  1717  Permsylvania  Avenue.  N\V.. 
Washington,  D.C.  20570. 

Dated:  January  24.  1977  at  Washing- 
ton. DC 

John  C.  Truesdale. 
Executive  Secretarp. 

The  iJroiK)sed  rules,  when  promul- 
gated will  constitute  a  new  Subpart  S  of 
the  Board's  Rules  and  Regulations. 
5§  102.137  through  102.142.  ai\d  will  read 
a.*;  follows: 

Subpart  S — Open  Meetings 

102  l:s7  Public  Observation  of  Board  ^:e',••- 
ings. 

:o2  138     Deftnltlon  of  meeting 

102  i:}B  Olaslng  of  meetings:  re.u-  ii.^  tlicre- 
for. 

102.140  .Action  necessary  to  close  nu:c"ia^; 
record  of  votes. 

102  141  Notice  of  meetings;  public  an- 
nouncement and  publication. 

102  142  Transcripts,  recordings  or  minutes 
of  closed  meetings;  public  avail - 
I  ability;  retention. 

Subpart  S — Open  Meetings 

ArrhoRrrY:  Sec.  6.  National  Labor  Rela- 
tions Act,  as  amended  (49  Stat.  452;  29 
U.S.C.  156)  and  sec.  3(a),  Oovernmeut  In  the 
Sunshine  Act.  Pub.  L.  94-409,  Sent.  13  1976 
5  U.S.C.  552b(g). 

§  102.137      Public  Observation  of  Board 
Meetings. 

Every  portion  of  every  meeting  of  the 
Board  shall  be  open  to  pmbllc  observa- 
tion, except  as  provided  in  S  102.139  of 
these  rules,  and  Board  members  shall 
not  jointly  conduct  or  dispose  of  agency 
business  other  than  in  accordance  with 
the  provisions  of  this  subpart. 

§  I02.I.38      Definition  of  niootifi^. 

For  pui-poses  of  this  subpart,  "meet- 
ing" shall  mean  the  deliberations  of  at 
least  three  members  of  the  full  Board, 
or  the  deliberations  of  at  least  two  mem- 
bers of  any  group  of  three  Board  mem- 
bers to  whom  the  Board  has  delegated 
powers  which  it  may  itself  exercise, 
where  such  deliberations  determine  or 
result  in  the  joint  conduct  or  disposition 
of  official  agency  business,  but  does  not 
Include  deliberations  to  determine 
whether  a  meeting  should  be  closed  to 
public  observation  in  accordance  with 
the  provisions  of  this  subpart. 

§  102.139      '^.losinp  of  nieelina«:   rru^ons 
therefor. 

(al  Except  where  the  Board  deter- 
mines that  the  public  interest  requires 
otherwise,  meetings,  or  portions  there- 
of, shall  not  be  open  to  public  observa- 
tion where  the  deliberations  concern  the 
issuance  of  a  subpoena,  the  Board's  par- 
ticipation in  a  civil  action  or  proceeding 
or  an  arbitration,  or  the  initiation,  con- 
duct or  disposition  by  the  Board  of  par- 
ticular representation  or  unfair  labor 
practice  proceedings  under  sections  8,  9. 


or  10  of  the  act,  or  any  court  proceed- 
ings collateral  or  ancillary  thereto. 

(b)  Meeting,  or  portion  thereof,  may 
also  be  closed  by  the  Board,  except 
where  it  determines  that  the  public  in- 
terest requires  otherwise,  when  the  de- 
liberations concern  matters  or  informa- 
tion falUng  within  the  reasons  for  clos- 
ing meetings  specified  in  5  U.S.C.  552b 
ic)<li  (secret  matters  concerning  na- 
tional defense  or  foreign  policy* ;  (c>  '2» 
I  internal  personnel  rules  and  practices  >  : 
(c)  (3)  .(matters  specifically  exempted 
from  disclosure  by  statute^;  fc^U' 
'privileged  or  confidential  trade  secrets 
and  commercial  or  financial  ;nforma- 
tion^ :  (c)(5)  (matters  of  alleged  crimi- 
nal conduct  or  formal  censure) ;  (#  (6) 
(personal  information  where  disclosure 
would  cause  a  clearly  unwarranted  inva- 
sion of  personal  privacy) ;  fc)  (7)  (cer- 
tain materials  or  information  from  in- 
vestigatory files  compiled  for  law  en- 
forcement purposes) ;  or  (c)  (9)  (B) 
(disclosure  would  significantly  frustrate 
implementation  of  a  proposed  agency 
action) . 

§  102.140      .Vclion     necessary     to     vU»e 
meeting:  record  of  votes. 

^  A  meeting  shall  be  closed  to  pubhc 
observation  under  §  102.139,  only  when  a 
majority  of  the  members  of  the  Board 
who  will  participate  In  the  meeting  vote 
to  take  such  action. 

(a)  Wlien  the  meeting  deliberations 
concern  matters  specified  in  §  102.139 
(a) .  the  Board  members  shall  vote  at  the 
beginning  of  the  meeting,  or  portion 
thereof,  on  whether  to  close  such  meet- 
ing, or  portion  thereof,  to  pubhc  obser- 
vation. A  record  of  such  vote,  reflecting 
the  vote  of  each  member  of  the  Board, 
shall  be  kept  and  made  available  to  the 
public  at  the  earliest  practicable  time. 

lb  I  When  the  meeting  deliberations 
concern  matters  specified  in  5  102.139(b) . 
the  Board  shall  vote  on  whether  to  close 
such  meeting,  or  portion  thereof,  to  pub- 
lic observation.  The  vote  shall  be  taken 
at  a  time  sufficient  to  permit  inclusion 
of  information  concerning  the  open  or 
closed  status  of  the  meeting  in  the  public 
annoucement  thereof.  A  single  vote  may 
be  taken  with  respect  to  a  series  of  meet- 
ings at  which  the  deliberations  will  con- 
cern the  same  particular  matters  where 
such  subsequent  meetings  are  scheduled 
to  be  held  within  thirty  days  after  the 
initial  meeting.  A  record  of  such  vote, 
reflecting  the  vote  of  each  member  of 
the  Board,  shall  be  kept  and  made  avail- 
able to  the  public  within  one  day  after 
the  vote  is  taken. 

'ci  Whenever  any  person  whose  i>i- 
terests  may  be  directly  affected  by  de- 
liberations during  a  meeting,  or  a  portion 
thereof,  requests  that  the  Board  close 
that  meeting,  or  portion  thereof,  to  public 
observation  for  any  of  the  reasons  speci- 
fied in  5  U.S.C.  section  552b(c)  (5)  (mat- 
ters of  alleged  criminal  conduct  or  formal 
censure) .  (c)  (6)  (personal  information 
where  disclosure  would  cause  a  clearly 
imwarranted  invasion  of  perscHial  pri- 
vacy) ,  or  (c)  (7)  (certain  materials  or 
information  from  investigatory  files  com- 


FEOERAl   REGISTER,   VOL.   42,   NO.    tS — THURSDAY,   JANUARY   27,    1977 


PROPOSED  RtlLES 


.-.107 


piled  for  law  enforcement  purposes) ,  the 
Board  members  participating  in  the 
meeting,  upon  request  of  any  one  of  its 
members,  shall  vote  cm  whether  to  close 
such  meeting,  or  a  portion  thereof,  for 
that  reason.  A  record  of  such  vote,  re- 
flecting the  vote  of  each  member  of  the 
Board  peirticipating  in  the  meeting  shall 
be  kept  and  made  available  to  the  public 
within  one  day  after  the  vote  is  taken. 

(d)  After  public  announcement  of  a 
meeting  as  provided  In  §  102.141  of  these 
rules,  a  meeting,  or  portion  thereof,  an- 
nounced as  closed  may  be  opened,  or  a 
meeting,  or  portion  thereof,  announced 
as  open  may  be  closed,  only  if  a  majority 
of  the  members  of  the  Board  who  will 
participate  in  the  meeting  determine  by 
a  recorded  vote  that  Board  business  so 
requires  and  that  an  earlier  announce- 
ment of  the  change  was  not  possible.  The 
change  made  and  the  vote  of  each  mem- 
ber on  the  change  shall  be  announced 
publicly  at  the  earliest  practicable  time. 

(e)  For  each  meeting  closed  pursuant 
to  §  102.139,  the  solicitor  of  the  Board 
shall  certify  that  in  his  or  her  opinion 
the  meeting  may  be  closed  to  the  public. 
The  certification  shall  set  forth  each 
applicable  exemptlve  provision  for  such 
closing.  Such  certification  shall  be  re- 
tsdned  by  the  agency  and  made  publicly 
available  as  soon  as  practicable. 

§  102.141      Nolice   of    meetings:    public 
announcement  and  publication. 

(a)  A  public  announcement  setting 
forth  the  time,  plEM:e  and  subject  matter 
of  meetings  or  portions  thereof  closed 
to  public  observation  pursuant  to  the 
provisions  of  S  102.139(a)  of  these  rules, 
shaU  be  made  at  the  earliest  practicable 
time. 

(b)  Except  for  meetings  closed  to  pub- 
lic observation  pursuant  to  the  provisions 
of  S  102.139(a)  of  these  rules,  the  agency 
shall  make  public  announcement  of  each 
meeting  to  be  held  at  least  1  days  before 
the  scheduled  date  of  the  meeting.  The 
announcement  shall  specify  the  time, 
place  and  subject  matter  of  the  meeting, 
whether  It  Is  to  be  open  to  public  ob- 
servation or  closed,  and  the  name,  ad- 
dress, and  phone  number  of  an  agency 
official  designated  to  respond  to  requests 
for  Information  about  the  meeting.  The 
7  day  period  for  advance  notice  may  be 
shortened  only  up<Hi  a  determination  by 
a  majority  of  tlie  members  of  the  Board 
who  will  participate  in  the  meeting  that 
agency  business  requires  that  such  meet- 
ing be  called  at  an  earlier  date,  in  which 
event  the  public  announcements  shall  be 
made  at  the  earliest  practicable  time.  A 
record  of  the  vote  to  schedule  a  meeting 
at  an  earlier  date  shall  be  kept  and  made 
available  to  the  public. 

(c)  Within  one  day  after  a  vote  to  close 
a  meeting,  or  any  portion  thereof,  pursu- 
ant to  the  provisions  of  %  102.139(b)  of 
these  rules,  the  agency  shall  make  pub- 
licly available  a  full  written  explanation 
of  its  action  closing  the  meeting,  or  por- 
tion thereof,  together  with  a  list  of  all 
persons  expected  to  attend  the  meeting 
and  their  affiliation. 

(d)  If  after  public  annoimcement  re- 
quired by  paragraph  (b)  of  this  section 
has  been  made,  the  time  and  place  of  the 
meeting  are  changed,  a  public  announce- 


ment sliall  be  made  at  the  earliest  prac- 
ticable time.  The  subject  matter  of  the 
meeting  may  be  changed  aJfter  the  pubhc 
tmnouncement  only  If  a  majority  of  the 
members  of  the  Board  who  will  partici- 
pate in  the  meeting  determine  that 
agency  business  so  requires  and  that  no 
earlier  announcement  of  the  change  was 
possible.  When  such  a  change  in  subject 
matter  is  approved  a  public  annoimce- 
ment of  the  change  shall  be  made  at  the 
earliest  practicable  time.  A  record  of  the 
vote  to  change  the  subject  matter  of  the 
meeting  shall  be  kept  and  made  available 
to  the  public. 

(e)  All  amiouncements  or  changes 
thereto  issued  pursuant  to  the  provisions 
of  paragraphs  (b)  and  (d)  of  this  sec- 
tion, or  pursuant  to  the  provisions  of 
5  102.140(d) ,  shall  be  submitted  for  pub- 
lication in  the  Federal  Register  immedi- 
ately foUowing  their  release  to  the  public. 

if)  Announcements  of  meetings  made 
jjursiiant  to  the  provisions  of  this  section 
shall  be  made  publicly  available  by  the 
executive  secretary. 

§  102.142  Transcripti*,  r«'«-ordingN  or 
minutes  of  dosed  nieelinjco:  publir 
availability;  retention. 

(a)  For  every  meeting  or  portion 
thereof  closed  under  the  provisions  of 
§  102.139  of  tiiese  rules,  the  presiding  of- 
ficer shall  prepare  a  statement  setting 
forth  the  time  and  place  of  the  meeting 
and  the  persons  present,  which  state- 
ment shall  be  retained  by  the  agency. 
For  each  such  meeting  or  portion  thereof 
tiiere  shall  also  be  maintained  a  cOTn- 
plete  transcript  or  electronic  recording 
of  the  proceedings,  except  that  for  meet- 
ings closed  pursuant  to  S  102.139(a)  the 
Board  may,  in  lieu  of  a  transcript  or 
electronic  recording,  maintain  a  set  of 
minutes  fully  and  accurately  summariz- 
ing any  action  taken,  the  reasons  there- 
for and  views  thereon,  documents  con- 
sidered, and  the  members'  vote  on  each 
roll  call  vote. 

(b)  The  agency  shall  make  promptly 
available  to  the  pubUc  copies  of  tran- 
scripts, recordings  or  minutes  main- 
tained as  provided  in  accordance  with 
paragraph  (a)  of  this  section,  except  to 
the  extent  the  items  therein  contain  in- 
formation which  the  agency  determines 
nmy  be  withheld  pursuant  to  the  provi- 
sions of  6  U.S.C.  section  562b(c).  Copies 
of  transcripts  or  minutes,  or  transcrip- 
tions of  electronic  recordhigs  including 
the  identification  of  speaker.s,  shall,  to 
the  extent  determined  to  be  publicly 
available,  be  furnished  to  any  person, 
subject  to  the  payment  of  duplication 
costs  in  accordance  with  the  schedule  of 
fees  set  forth  in  §  102.117(c)  (2(iv^  and 
the  actual  cost  of  transcription. 

(c)  The  agency  shall  maintain  a  com- 
plete verbatim  copy  of  the  transcript,  a 
complete  electronic  recording,  or  a  com- 
plete set  of  the  minutes  for  each  meeting 
or  portion  thereof  closed  to  the  public, 
for  a  period  of  at  least  one  year  after  the 
close  of  the  agency  proceeding  of  which 
the  meeting  was  a  part,  but  In  no  event 
for  a  period  cA  less  than  two  years  after 
such  meeting. 

(FR  iy)C.T7-2736  Piled  1-26-77; 8 ■46  ami 


DEPARTMENT  OF 
TRANSPORTATION 

Coast  Guaiil 
[33CFRPartl81] 

I  can  75-008a) 

PERSONAL  FLOTATION  DEVICES 

Proposed  Information  Pamphlet 

Correction 

In  FR  Doc.  76-37229  appearing  on  page 
55478  In  tlie  issue  for  Monday.  Decem- 
ber 20,  1976,  the  format  of  S  181.705  was 
incorrect.  It  is  being  reprinted  below  to 
correctly  refiect  material  to  be  published 
in  a  pamphlet.  Section  181.703  is  also  be- 
ing r^rlnted  since  it  contains  internal 
references  to  material  in  §  181.705. 

§181.703     PFD  inforraalion   paniplilei : 
manufacturer  requirement.". 

Each  manufacturer  of  a  Tjpe  I.  11, 
m.  IV,  or  V  personal  flotation  device 
that  is  sold  or  offered  for  sale  for  use 
on  a  recreational  boat  shall  furnish  the 
information  required  by  S  181.705  with 
each  device  by  meeting  one  of  the 
following : 

(a)  If  the  personal  flotation  device 
package  is  not  transparent — 

«1)  The  Information  In  parauTaph 
'a)  of  {181.705  of  this  subpart  must 
be  printed  on  the  outside  of  the  package; 
and 

(2)  The  iivformaUon  in  paragraph  'b) 
of  S  181.705  of  this  subpart  mvist  be 
printed  In  a  pamphlet  and  the  pam- 
plilet  must  be  enclosed  in  each  package 
■  (b)  If  the  personal  flotation  device 
package  Is  transpEirent — 

<  1)  The  Information  In  paragraph  'a) 
of  S  181.705  of  this  subpart  mast  be 
printed  on  the  front  pa«e  of  a  pam- 
phlet and  the  pamphlet  must  be  en- 
closed In  each  package  so  that  the  front 
page  can  be  read  through  the  package; 
and 

<2)  The  information  in  paragraph  <b» 
of  §  181.705  of  this  subpart  must  be 
printed  on  the  remaining  pages  of  the 
pamphlet. 

(c)  If  the  personal  flotation  device  is 
not  in  a  package,  a  pamphlet  tliat  meets 
paragraph  (b)  of  this  section  must  be 
attached  to  each  personal  flotation  de- 
vice so  that  a  purchaser  can  remove  it 

§  181.705     PFD   information    paniplilei : 
contents. 

Each  manufacturer  of  a  Type  1,  n. 
Ill,  rv,  or  V  personal  flotation  device 
sliall  furnish,  under  the  requirements  of 
J  181.703  of  this  subpart,  the  informa- 
tion in  this  section  with  each  PFD  that 
is  sold  or  offered  for  sale  for  use  on  a 
recreational  boat  and  may  include  addi- 
tional information.  InstrurtioiiF  or 
illustrations: ' 


'The  Ulustratlons  required  by  paratraiih 
(a)  of  I  181.706  may  be  photograpbK  or 
diawliigs.  Eacb  maaufacturer  sbould  ii£e  )l- 
luBtratlona  of  hla  own  products.  If  tbls  is 
not  pooBlble.  mustratlona  of  oilier  Coaj=\. 
Guard  approved  PPD'i  may  be  used 
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(a)  PsjtsoNAL  Plotatioh  Devices  to* 
Recrxational  Boats;  Federal  Regu- 
lahons  Required  :  • 

(«)  No  person  may  iis»  a  recreaUooal  boat 
leas  than  18  feet  In  lengtli  or  a  cano«  or 
kayalc  umless  at  least  one  personal  flotation 
device  of  the  following  types  la  on  board 
for  e«ch  person: 

(1)  TypelPFD 

(2)  TJpenPFD 

(3)  Type  m  PPD. 

(4)  TypelVPFD, 

(to)  No  person  ma/  use  a  recreational 
boat  16  feet  or  more  In  length,  except  a 
canoe  or  kayak,  unless  at  least  one  i>ersonal 
flotation  device  of  the  following  types  Is  on 
board  for  each  person: 

(1)  Type  I  PPD. 

(2)  Type  n  PFD 

(3)  T^elllPFD 

(c)  No  person  may  use  a  recreational 
boat  16  feet  or  more  in  length,  except  a  canoe 
or  kayalQ  unlesa  at  least  one  Type  IV  PPD 
13  on  board  In  addition  to  the  PPDs  required 
in  paragraph   (b). 

THEBI    ARE    FIVX    TVPES    Oi'    PFRSOXAL 
FLOTATION    DEVICES 

This  Is  a  Type  (I,  U.  HI.  IV,  or  V»  PFD 

Type  I — A  Type  I  PFD  baa  the  greatest 
buoyancy  and  is  designed  to  turn  an  un- 
conscious  person  In  the  water  from  a  face 
down  position  to  a  vertical  or  slightly  back- 
ward position  and  to  maintain  the  person 
In  th*  vertical  or  slightly  backward  position. 
The  Type  I  PFD  Is  recommended  for  all 
waters,  especially  for  cruising  on  waters 
where  there  is  a  probability  of  delayed  rescue, 
such  as  large  bodies  of  water  where  it  Is 
not  likely  that  a  significant  number  of  boats 
will  be  in  close  proximity.  This  type  PFD  Is 
the  most  effective  of  all  the  types  in  rough 
water.  The  Type  I  PFD  Is  available  tn  two 
sizes — Adult  (90  lbs.  or  more)  and  chUd  (less 
than  90  lbs.). 

(Illustration  of  Type  I  PFD) 

Type  11 — A  Type  II  PFD  is  designed  to 
maintain  the  wearer  in  a  vertical  or  slightly 
backward  position  in  the  water.  The  Type  II 
PFD  iB  usually  more  comfortable  to  wear 
than  the  Type  I.  The  Type  n  is  recommended 
for  use  where  there  la  a  probability  of  quick 
rescue,  such  as  areas  where  boating,  fishing, 
and  other  water  activities  are  likely  to  oc- 
cur. The  Type  n  PFD  is  available  in  three 
sizes — Adult  (more  than  90  lbs.).  Medltun 
Child  (50  lbs.  to  90  lbs),  and  Sm.-vll  Child 
(less  than  50  lbs.) . 

(lUastratlon  of  Type  n  PFD) 

Type  in — ^The  Type  m  PFD  Is  designed  so 
that  tbe  wearer  can  place  him  or  herself  In 
a  vertical  or  slightly  backward  position,  and 
can  m»lntain  that  position  with  a  minimum 
of  effort.  A  Type  III  is  the  most  comfortable, 
comes  In  several  sizes,  and  Is  usually  the  best 
choice  for  water  sports,  such  as  skiing.  The 
Type  m  Is  recommended  for  use  where  there 
is  a  probability  of  quick  rescue,  such  as  areas 
where  boating,  fishing  and  other  water  ac- 
tivities are  likely  to  occtir. 

(IllustratioR  of  Type  m  PFD) 

Type  IV — A  Type  IV  PPD  is  designed  to 
be  thrown  to  a  person  who  has  fallen  over- 
board and  to  be  grasped  and  held  by  him 
until  he  is  rescued. 
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(Illustration  of  Type  IV  PFD  i 

Type  V— A  Type  V  PPD  U  a  PPD  approved 
for  restricted  visea.  No.  Type  V  PHJ  is  cur- 
rently approved  for  use  on  recreatio:ial 
boats. 

(Illustration  of  Type  V  PPDi 

(b)   Your  Personal  Flotation  Device 

You  are  required  by  Federal  Regulation 
to  have  at  least  one  Coast  Guard  approved 
personal  flotation  device  (PPD)  for  each 
person  In  your  recreational  boat.  You  may 
not  use  your  recreational  boat  unless  all  your 
PFD's  are  in  serviceable  condition,  are  readily 
accessible,  are  legibly  marked  with  the  Coast 
Guard  approval  number,  and  are  of  an  appro- 
priate Blze  for  each  person  on  board. 

WHT    DO    YOU    NEED      A    PFD? 

Your  PFD  provides  buoyancy  to  help  keep 
your  h«ad  above  the  water  and  to  help  you 
remain  In  a  satisfactory  position  In  the  water. 
The  average  weight  of  an  adult  Is  only  10  to 
13  pounds  In  the  water  and  the  buoyancy 
provided  by  the  PFD  is  necessary  to  support 
that  weight  In  water.  Unfortunately,  your 
body  weight  does  not  determine  how  much 
you  wfll  weigh  in  water.  In  fact,  your  weight 
in  water  changes  slightly  throughout  the  day. 
There  Is  no  simple  method  of  determining 
your  weight  in  water.  You  should  try  the  de- 
vice la  the  water  to  make  sure  it  support^s 
your  mouth  out  of  the  water.  Remember,  all 
straps,  zippers,  and  tie  tapes  must  be  used 
and  of  course  the  PFD  must  be  the  proper 
si?e  (s«ze  limitations  are  on  the  label  i . 

HYPOTHERMIA  , 

Hypothermia,  the  loss  of  body  heat  to  the 
water,  Is  probably  the  greatest  cause  of 
deaths.  Often  the  cause  of  death  is  listed  as 
drawnlng;  but,  most  often  the  primary  cause 
Is  hypothermia  and  the  secondary  cause  is 
drowning.  After  an  individual  has  succumbed 
to  hypothermia,  he  will  lose  consciousness 
and  then  drown.  The  following  chart  shows 
the  eflOects  of  hypothermia : 


Water  teir.- 
perature 
(dsfrce.'i 

FahreaUeit 


Exhaustion  or 
unconsciousness 


Experied  tiinc  o( 
survival 


32.5 Under  15  min..  Under  15  to4>  nitn. 

32.5  to* 15to30min 30to80rain. 

40  to  50 aOtoeOmin 1  to  3  hr. 

aotoBO. lto2hr Itoflhr. 

60  to  70 2to7hr 2  to  40  hr. 

70  to  80 3tol2hr .  3  hr  to  imlennile. 

Over  80 Indefinite Indefinite. 


•Coast  Guard  regulations  and  special  ex- 
ceptions of  tbeae  regulations  are  In  Part  ITS 
of  Title  33,  Code  of  Federal  Begtilatlons. 


PFD's  can  Increase  survival  time  because 
of  the  insulation  they  provide.  Naturally,  the 
warmer  the  water,  the  less  Insulation  one 
will  require-.  When  operating  In  cold  waters 
(below  40 'F)  consideration  should  be  given 
to  using  a  coat  or  Jacket  style  PPD  as  they 
cover  more  of  the  body  than  the  vest  style 
PFD's. 

Some  points  to  remember  about  hypo- 
thermia protection: 

1.  While  afloat  in  the  water,  do  not  at- 
tempt to  swim  unless  it  is  to  reach  a  nearby 
craft,  fellow  survivor,  or  a  floating  object  on 
which  you  can  lean  cw  climb.  Unnecessary 
swimming  Increases  the  rate  of  t>ody  heat 
loss. 

2.  Ejeep  a  positive  attitude  about  your  sur- 
vival and  rescue.  This  will  Improve  your 
chances  of  extending  your  survival  time  un- 
til rescue.  Your  will-to-live  does  make  a  dif- 
ference! 

S.  K  there  is  more  than  one  person  in  the 
water,  huddling  is  recommended  while  wait- 
ing to  be  rescued,  "nils  action  tends  to  reduce 


the  rate  of  heat  loss  and  thus  increa&e  the 
survival  time. 

4.  Always  wear  your  PPD,  It  wont  help  you 
Bght  off  the  effects  of  hypothermia  if  you 
don't  have  it  on  when  you  go  into  the  water. 

tACH    OF    THESE    DEVICES    33    tNTENDBD    TO    HELP 
YOtr    SAV«    YOUR    OWN    LIFE 

For  your  PPD  to  function  properly,  foUow 
these  suggestions  to  insure  that  it  fits,  floata, 
»nd  remains  In  good  condition: 

(1)  Try  your  wearable  PFD  on  and  adjust 
It  until  it  fits  comfortably  in  and  out  of  the 
water. 

(2)  Mark  your  PFD  with  your  name  if  you 
are  the  only  wearer. 

(3)  Try  yotrr  PFD  out  in  the  water.  TlUs 
will  show  you  how  it  works,  and  will  give 
you  confidence  when  you  use  it. 

(4)  Do  not  alter  your  PPD.  If  it  doesn't 
at  properly,  get  one  that  does.  An  altered 
device  is  no  longer  Coast  Guard  approved. 

(5)  Use  your  PPD  only  for  the  purjwse  for 
which  It  is  Intended.  Do  not  use  it  as  a  boat 
fender  or  kneeling  j)ad. 

(6)  Inspect  your  PFD  periodically  to  in- 
sure that  it  is  free  of  rips,  tears,  or  holes, 
taiat  the  flotation  pads  have  no  leaks,  and 
that  all  seams  and  Joints  are  securely  sewn. 

(7)  Keep  your  PFD  away  from  sharp  ob- 
jects which  may  rip  the  fabric  or  puncture 
the  flotation  pads. 

(8)  If  your  PFD  contains  kapok,  the  kapok 
fibers  may  become  waterlogged  and  lose  their 
buoyancy  after  the  vinyl  inserts  are  split  or 

puncttu-ed.  When  the  kapok  becomes  hard 
or  If  the  device  Is  soaked  with  water,  it  is  no 
longer  serviceable.  It  may  not  work  when 
you  need  it  and  must  be  replaced. 

(9)  If  your  PFD  Is  wet,  allow  it  to  drv 
thoroughly  before  storing  it. 

(10)  Store  your  PFD  in  a  well  veiUUated 
area. 

PFD's    AND    CHILDREN 

A  child  is  difficult  to  float  in  a  safe  posi- 
Uon  because  of  the  distribution  of  body 
weight  and  because  a  child  tends  to  panii 
When  suddenly  in  an  unfamiliar  environ- 
ment. The  violent  movement  of  the  arm.s 
and  legs  In  an  attempt  to  "climb  out"  of  the 
water  tends  to  nullify  the  stability  of  the 
PPD.  An  approved  device  will  keep  a  child 
afloat,  but  not  always  in  a  face-up  position. 
A  child  should  be  taught  how  to  put  on  the 
«ievlce  and  should  be  allowed  to  try  It  out  In 
the  water.  It  Is  Important  that  the  child 
feels  comfortable  and  knows  what  the  PFD  Is 
for  and  how  it  functions.  Parents  should 
note,  however,  that  PFD's  are  not  a  substi- 
tvite  for  adult  supervision. 

wear    your    PFD 

Your  personal  flotation  device  won't  help 
you  if  you  don't  have  It  on.  If  you  don't 
choose  to  wear  it  at  all  times,  you  should 
keep  It  handy  and  ptit  It  on  when  heavy 
weather  threatens,  or  when  dEinger  is  im- 
minent. Dont  wait  until  it  is  too  late.  Non- 
swimmers  and  children  especially  should 
wear  their  PFD's  at  all  times  when  on  or 
near  the  water. 

REMEMBER SAFE    BOATING    IS    Nc>    ACCtDrNT 

If  you  need  more  Information  about  PFD's 
and  safe  recreational  boating,  contact  your 
State  boating  authority,  U.S.  Coast  Guard 
Auxiliary,  U.S.  Power  Squadron,  Red  Cross, 
or  your  nearest  unit  of  the  UA  Coast  Guard. 

(*8  use.  1454,  1488;  49  CPR  1.46<n)(l)) 
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LIBRARY  OF  CONGRESS 

Copyright  OfRce 

[37CFRPart2011 

[Docket  RM  77-1] 

RECORDING  OF  NOTICES  OF  IDENTITY 
AND  SIGNAL  CARRIAGE  COMPLEMENT 
OF  CABLE  SYSTEMS 

Notice  of  Proposed  Rulemaking 

AGENCY:  Libran'  of  Congress,  Copy- 
right Office. 

ACTION:  Proposed  rule. 

SUMMARY:  The  purpose  of  tliis  notice 
of  proposod  rulemaking  is  to  adA^lse  the 
public  that  the  Copyright  Office  of  the 
Library  of  Congress  Is  considering  tiie 
adoption  of  a  new  regulation  designed  to 
Implement  a  section  of  Pub.  L.  94-553 
(90  Stat.  2541) ,  the  Act  for  Goneral  Re- 
vision of  the  Copyright  Law,  pertaining 
to  the  recording  of  certain  notices  by 
cable  systems. 

DATES:  Initial  comments  should  be  re- 
ceived on  or  before  February  18,  1977. 
Reply  ctwnments  on  or  before  March  4, 
1977. 

ADDRESS:    Interested    persons    should 

submit  •written  comments  to: 
Office  of  General  Counsel,  Copyright 
Office,  Washington,  D.C.  20559. 

FOR  FURTHER  INFORMATION,  CON- 
TACT: 
Jon    Baumgarten,    General    Counsel, 
C<H>yTlght    Office.    Washington,    D.C. 
20559  (703-557-8731). 

SUPPLEMENTARY  INFORMATION; 
SectlOTi  111(c)  of  the  first  section  of  Pub. 
L.  94-553  establishes  a  compulsory  li- 
censing system  under  which  cable  sys- 
tems may  make  secondary  transmissions 
of  copyrighted  works.  Initial  conditions 
of  the  compulsory  license  are  set  forth  in 
I  111(d)(1)  as  follows: 

For  any  secondary  transmission  to  be  sub- 
"Ject  to  compulsory  Ucensing  under  subsec- 
tion (c),  the  cable  system  shall,  at  least  one 
month  before  the  date  of  the  commencement 
of  operations  of  the  cable  system  or  within 
one  hundred  and  eighty  days  after  the  en- 
actment of  this  Act,  whichever  Is  later,  and 
thereafter  wlttaln  thirty  days  after  each  oc- 
casion on  which  the  ownership  or  control  or 
'Uie  slg:nal  carriage  complement  of  tbe  cable 
system  changes,  record  In  the  Copyright  Of- 
fice a  notice  Including  a  statement  of  the 
Identity  and  address  of  the  person  who  owns 
or  operates  the  secondary  transmission  serv- 
ice or  has  power  to  exercise  primary  control 
over  it,  together  with  the  name  and  location 
of  the  primary  transmitter  or  primary  trans- 
mitters whose  signals  are  regularly  carried  by 
the  cable  system,  and  thereafter,  from  time 
to  time,  such  further  Information  as  the  Reg- 
ister of  Copyrights,  after  consultation  with 
the  Copyright  Royalty  Tribunal  (if  and  when 
the  Tribunal  has  been  constituted),  shall 
prescribe  by  regulation  to  carry  out  the  pur- 
pose of  this  clause. 

Section  111(d)(1)  thus  establishes  the 
following  recording  requirements  for 
cable  systems,  if  they  are  to  enjoy  the 
benefits  of  the  compulsory  license  pro- 
vided by  section  111(c) : 

<  1 )  Any  systen  that  is  in  operation  on 
April  17,  1977  (180  days  after  the  effec- 
tive date  of  the  new  law)  must  record  the 


following  information  in  the  Copyright 
Office  no  later  than  April  18, 1977 :  ' 

(a)  "the  identity  and  address  of  the 
person  who  owns  or  operates  the  second- 
ary transmission  service  or  has  power  to 
exercise  primary  control  over  it" ;  and 

lb)  "the  name  and  location  of  tlie 
primar>'  transmitter  or  primarj*  trans- 
mitters whose  signals  are  regularly  ear- 
ned by  Uie  cable  system". 

(2)  Any  systfem  that  begins  operation 
after  April  17.  1977,  must  record  the 
specified  information  (quoted  in  the 
preceding  paragraph)  at  least  one  month 
before  the  date  operations  commence. 
(As  a  transitional  exception,  the  record- 
ing deadline  for  any  system  that  starts 
operating  between  April  18.  1977.  and 
May  18. 1977.  is  April  18, 1977.  > 

(3)  After  making  the  initial  record 
(described  in  the  preceding  two  para- 
graphs >,  tile  cable  system  must  then 
make  supplemental  records  "within 
thirty  days  after  each  occasion  on  whicii 
the  ownership  or  control  or  the  signal 
carriage  complement  of  the  cable  system 
changes." 

1 4)  In  additi<m  to  the  initial  and  sup- 
plemental records  (described  in  the  pre- 
ceding three  paragraphs) ,  the  cable  sys- 
tem must  record  "thereafter,  from  time 
to  time,  such  further  information  as  the 
Register  of  CJopyrights,  after  consulta- 
tion with  the  Copyright  Royalty  Tribunal 
<  if  and  when  the  Tribunal  has  been  con- 
stituted) .  shall  prescribe  by  regulation  to 
carry  out  the  purpose  of  this  clause." 

The  main  purpose  of  the  proposed 
regulation  i.s  to  make  clear  that  the  pub- 
lic records  of  the  Copyright  Office  are 
open,  well  in  advance  of  the  first  statu- 
toiT  deadline  of  April  18,  1977,  to  the 
initial  recording  of  notices  of  identity 
and  signal  carriage  required  by  section 
lll'd)(l>.  The  Office's  records  'will  also 
be  opened  to  the  recording  of  the  supple- 
mental information  required  upon 
changes  of  ownership,  control  or  signal 
carriage  complemoit.  It  is  inx>posed  that 
the  recording  of  these  notices  be  covered 
by  the  addition  of  a  new  5  201.11  to  the 
regulations  of  the  Oopyri^t  Office.  The 
proposed  section  pertains  to  the  nature 
of  the  document  to  be  filed  and  the  ac- 
tion to  be  taken  by  the  Copyright  Office 
up^  its  receipt. 

The  proposed  regulation  is  an  interim 
measure.  Section  111(d)  (1)  authorizes 
the  Register  of  Copyrights  to  prescribe 
regulations  under  which,  after  the  initial 
information  has  been  recorded,  the  re- 
cording of  "further  information  •  *  •  to 
carry  out  the  purpose  of  this  clause"  can 
be  reo.uired.  Moreover,  the  recording  pro- 
visions of  §  111(d)  (1)  are  part  of  a  larger 
statutory  scheme  of  compulsory  licensing 
under  which  cable  systems  will  be  re- 
quired to  record  or  file  other  information 
in  the  Copyright  Office.  Fairly  extensive 
i-ulemaking  procedings,  with  the  fullest 
possible  public  and  industry  participa- 
tion, will  oe  needed  before  the  Copyright 
Office  can  prescribe  in  detaU  all  of  the 
information  that  cable  systems  must 
record  under  §  111  as  whole.  These  pro- 


>  Since  April  IT,  1977  la  a  Sunday,  the  dead- 
line for  recording  Is  the  next  business  day. 


ceedings  will  be  instituted  in  the  near 
future,  but  they  obviously  cannot  be 
concluded  before  the  Initial  deadline  of 
April  18,  1977. 

For  this  reason  the  proposed  regula- 
tion, in  prescribing  the  requirements  for 
recording  an  "initial  notice"  and  a  "no- 
tice of  change",  follows  the  express  statu- 
tory language  of  section  lll-(d)(l>.  At 
the  same  time,  the  proposed  regulation 
contains  suggestions  as  to  how  these  re- 
quirements should  appropriately  be  in- 
terpreted in  practice,  and  further  sug- 
gestions for  additional  information  tiiat 
should  appropriately  be  included  in  Uie 
notices.  These  suggested  interpretations 
and  additional  information  are  of  the 
sort  tliat  can  be  expected  to  be  included 
in  future,  definitive  regulations  pre- 
scribed under  section  111  as  a  whole.  By 
including  them  as  suggestions  in  the  pro- 
posal for  an  interim  regulation,  tlie  Copy- 
right Office  hopes  to  encourage  public 
comment  on  the  issues  they  raise,  and  to 
i-educe.  at  least  to  some  extent,  tlie 
amount  of  additional  infCHination  re- 
q-aired  to  be  recorded  under  definitive 
regulations  issued  after  April  18,  1977 

In  addition  to  general  comments  on  the 
points  raised  above,  specific  comiiiem.s 
are  invited  upon  the  following: 

(1)  The  Office  has  considered  tlie  pos- 
sibility of  table  systens  recording  copies 
of  FCC  Form  325,  "Annual  R«x>rt  of 
Cable  Television  Systems",  instead  of 
separately  prepared  notices.  It  Is  noted, 
however,  that  (a)  FCC  Form  325  does  not 
include  the  "location"  of  primary  trans- 
mitters as  required  by  S  llKdD  (1) ;  and 
(b)  paragraph  4  of  Schedule  2  to  FCC 
Form  325  does  not  require  identification 
of  IndiYidupl  primary  FM  radio  transmit- 
ters where  the  cable  system  carries  all 
FM  band  slgnaJs. 

(2)  Attention  Is  directed  to  the  defini- 
tion of  signals  "regularly  carried"  at  page 
95  of  HJl.  R^.  No.  94-1476,  94th  Cong.. 
2d  Sess.  llie  r^x>rt  states  that  "signals 
'regularly  carried*  by  the  system  mean 
those  signals  which  the  Federal  Com- 
munications Ck>mmissloa  has  specifically 
authorized  the  caUe  system  to  carry,  and 
which  are  actually  carried  by  the  systern 
on  a  regular  basis."  In  pr^jaring  thio 
proposal  the  Copyright  Office  has  cor.- 
sidered  the  phrase  "specifically  author- 
ized" to  include  identification  of  any  pii- 
mai-y  transmitter  whose  signals  are  ac- 
tually can-ied  by  the  cable  system  under 
the  "authority"  of  any  permissive  or 
mandatory  rule,  regulation  or  authoriza- 
tion of  the  Federal  Communications 
Commission,  or  in  the  absence  of  i;r.y 
prohibitory  Commission  rule  or  regula- 
tion,  if  the  signals  are  caiTied  on  a  regu- 
lar basis.  We  have  thus  considered  that 

(a)  distinctions  between  categories  of 
signals,  such  as  radio  and  television,  net- 
work and  independent,  commercial  and 
noncommercial,  and  local  and  distant, 
are  Irrelevant  for  this  purpose;  but  that 

(b)  Identification  of  primary  transmit- 
ters whose  signals  are  carried  on  a  spo- 
radic basis,  such  as  under  program  sub- 
stitution rules  of  the  Federal  Ccwnmuni- 
cations  (Commission,  Is  not  required. 

Authority.  Tbia  regulation  Is  proposed 
under  17  nJ3.C.  207  and  215,  and  under 
sections  111(d)  (1)  and  702  of  Tltte  17  d 
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the  United  States  Code  as  amended  by 
Pub.  L.  94-553. 

Proposed  Regulation.  In.  consideration 
of  the  foregoing,  it  is  proposed  to  amend 
Part  201  of  37  CFR  chapter  n  by  adding 
a, new  ?  201.11  to  read  as  follows: 

;:  20l.il       iVulicrs  of  identity  and  signal 
•'iirriii;!e  complement  of  cable  syslema. 

ai  Definitions.  (1)  An  "Initial  Notice 
of  Identity  and  Signal  Carriage  Comple- 
nipnt"  is  a  notice  under  section  111(d) 
'  1 '  of  Title  17  of  the  United  States  Code 
i.<:  amended  by  Pub.  L.  94-553  and  re- 
quired by  that  section  to  be  recorded  in 
the  Copyright  Office  "at  least  one  month 
before  the  date  of  the  commencement  of 
operations  of  the  cable  system  or  within 
one  hundred  and  eighty  days  after 
'October  19,  1976).  whldiever  Is  later" 
for  any  secondary  transmlsslcm  by  the 
cable  system  to  be  subject  to  compulsory 
licensing. 

(2)  A  "Notice  of  Change  of  Identity  or 
Signal  Carriage  Complement"  Is  a  notice 
under  section  111(d)(1)  of  Title  17  of 
the  United  States  Code  as  amended  by 
Pub.  L.  94-553  and  required  by  that  sec- 
tion to  be  recorded  In  the  Copyright  Of- 
fke  "within  thirty  days  after  each  occa- 
sion on  which  the  ownership  or  control 
or  the  signal  carriage  complement  of  the 
cable  system  changes"  for  any  secondary 
transmission  by  the  cable  system  to  be 
subject  to  compiilsory  Ucenslng. 

fb>  Forms.  The  Copyright  Office  does 
not  provide  printed  forms  for  the  use  of 
persons  recording  Initial  Notices  or 
Notices  of  Change. 

(o  Contents.  (1)  An  Initial  Notice  of 
Identity  and  Signal  Carriage  Comple- 
ment shall  be  Identified  as  such  by  prom- 
inent caption  or  heading,  and  shall  In- 
clude the  following: 

(i)  The  identity  and  address  of  the 
person  who,  or  entity  which,  owns  or  op- 
erates the  cable  system  or  has  power  to 
exercise  primary  control  over  It.  It  Is  sug- 
gested that  the  "Identity"  Include  the 
legal  name  of  the  person  or  entity,  to- 
gether with  any  fictitious  or  assxmied 
name  used  for  the  purpose  of  conducting 
the  business  of  the  cable  system,  and  that 
the  "address"  be  given  as  the  full  mailing 
address  of  that  person  or  entity.  It  is 
further  suggested  that  the  Notice  include 
the  legal  name,  fictitious  or  assumed 
name  (if  any),  and  full  mailing  address 
of  the  cable  system  if  different  from  the 
above,  together  with  the  name  of  the 
community  served  by  the  system. 

(ii)  The  name  and  location  of  the  pri- 
mary transmitter  or  primary  transmit- 
ters whose  signals  are  regularly  carried 
by  the  cable  system.  It  Is  suggested  that 
the  "name"  of  the  primary  transmitter 
be  given  by  station  call  sign,  accom- 
panied by  a  brief  statement  of  the  tsTie 
of  signal  carried  (for  example,  "TV", 
"FM  •  or  "AM") :  and  that  the  "location" 
of  the  primary  transmitter  be  given  as 
the  name  of  the  community  to  which  the 
transmitter  is  llc^ised  by  ttie  Federal 
Communications  Commission  (in  the 
case  of  domestic  signals)  en:  with  which 
the  transmitter  is  identified  (in  the  case 
of  foreign  signals) . 
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'  2  ■  A  Notice  of  Change  of  Identity  or 
Signul  Carriage  Complement  shall  be 
clearly  identified  as  such  by  prominent 
caption  or  heading,  and  shall  include  the 
information  required  by  paragraph  (c) 
•  i  I  of  this  section.  It  is  suggested  that 
ttoe  notice  also  include  a  brief  statement 
of  the  nature  and  date  of  the  change 
wiliich  occasioned  the  recording  of  the 
notice. 

(d)  Signature.  It  is  suggested  that  all 
Initial  Notices  and  Notices  of  Change  be 
dated  and  that  they  contain  the  indi- 
vidual signature  of  the  person  identified 
as  the  individual  person  who  owns  or 
operates  the  cable  system  or  has  power 
to  exercise  primary  control  over  it,  or 
by  a  duly  authorized  representative  of 
that  person;  or,  if  an  entity  Is  identified 
as  owning,  operating,  or  controlling  the 
system,  the  slgnatiu-e  should  be  that  of 
an  officer  If  the  entity  is  a  corporation, 
or  a  partner  if  the  entity  is  a  partner- 
ship. 

(e)  Recording  in  Copyright  Office.  (1) 
Ifae  Copyright  Office  will  record  the  No- 
tices described  in  this  section  by  plac- 
ing them  in  the  appropriate  public  files 
of  the  Office. 

(2)  Upon  request  and  payment  of  a 
fee  of  $3.  the  Copyright  Office  wUl  fur- 
nish a  certified  receipt  for  any  such 
Notice.  I 

IDated:  January  18.  1977. 

Barbara  Ringer, 
Register  of  Copyrights. 

Approved  by: 

Daniel  J.  Boorstin, 
Librarian  of  Congress. 

[FR  Doc.77-2750  PUed  l-2(^-77;8:45  am] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  the  Secretary 

[45  CFR  Chapter  I] 

MUSEUM  SERVICES  ACT 

Intent  To  Issue  Regulations 

O^  October  8,  1976.  the  President 
slfhed  the  Arts,  Humanities,  and  Cul- 
tifral  Affairs  Act  of  1976,  cited  as  Pub.  L. 
94-462.  The  Act  contains  five  titles,  Title 
n  of  which  is  the  Museum  Services  Act. 
This  Notice  of  Intent  to  Issue  Regiila- 
tions  is  exclusively  concerned  with  Title 

n 

Tlae  purpose  of  this  Notice  of  Intent 
Is  two-fold.  First,  It  serves  to  make  the 
public  aware  of  the  existence  and  provi- 
sions of  the  Museum  Services  Act.  as  well 
as,  projected  Department  of  Health,  Ed- 
ucation, and  Welfare  activities  to  imple- 
ment the  Act  through  the  regulations 
process.  Secondly,  the  Notice  of  Intent 
facilitates  public  involvement  hi  the 
rulemaking  process  at  an  early  stage  by 
focusing  attention  on  Issues  basic  to  the 
Implementation  of  the  Act.  The  proposed 
regulations  wUl  be  published  in  the  Fed* 
ERAL  Register  as  a  Notice  of  Proposed 
Ralemaklng  with  another  opportunity 
for  public  comment  before  publication 
as   final   regulations.   We   are   not,   of 


course.  a.->king  for  recommendations 
amending  the  Act.  We  are  concerned 
solely  with  the  identification  of  issues 
involving  clarification,  interpretation, 
and  specification  which  arise  from  the 
provisions  of  the  Act.  , 

Legislative  History 

With  the  authorization  of  appropria- 
tions for  the  National  Foundation  on  tlie 
Arts  and  Humanities  expiring  at  the  end 
of  Fiscal  Year  1976,  joint  hearings  on 
the  legislation,  including  the  pix^osed 
Museum  Services  Act,  were  held  in  No- 
vember 1975  by  the  Subcommittee  on  Se- 
lect Education  of  the  House  Committee 
on  Education  and  Labor  and  the  Special 
Subcommittee  on  Arts  and  Humanities 
of  the  Senate  Committee  on  Labor  and 
Public  Welfare.  These  hearings  resulted 
In  S.  3440,  Committee  Report  94-880 
(May  14,  1976)  and  HJl.  12838,  Commit- 
tee Report  94-1024  (April  9,  1976) .  Final 
enactment  by  the  Congress  of  H.R.  12838, 
Conference  Report  94-1260,  occurred  on 
September  20,  1976. 

StTMMARY  OF  MuSEtTM  SERVICE  AcT 

Provisioi^s 

The  Act  establishes  within  the  De- 
partment of  Health,  Education,  and  Wel- 
fare an  Institute  of  Museum  Services, 
consisting  of  a  National  Museiun  Serv- 
ices Board  and  a  Director  of  the  Insti- 
tute. The  Board  consists  of  fifteen  mem- 
bers, appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate, 
broadly  representative  of  various  mu- 
seums, of  the  curatorial,  educational  and 
cultural  resources  of  the  United  States, 
and  of  the  general  public.  The  Director 
Is  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate,  will  be 
compensated  at  the  rate  for  executive 
level  V,  and  will  report  to  the  Secretary 
of  Health,  Education,  and  Welfare  with 
respect  to  the  activities  of  the  Institute. 

Subject  to  the  poUcy  direction  of  the 
Board,  the  Director  is  authorized  to 
make  grants  to  museums  to  increase  and 
improve  museum  services  including :  ( 1  > 
The  construction  and  Installation  of  dis- 
plays and  exhibitions;  (2)  developing 
and  maintaining  experienced  staff;  (3  i 
meeting  the  administrative  costs  of  pre- 
serving and  maintaining  collections  and 
providing  educational  programs  to  the 
public;  (4^  inter-museum  arrangements : 
(5)  the  conservation  of  artifacts  and  art 
objects:  and  f6)  developing  and  carrv- 
ing  out  special  programs  for  specific 
population  groups.  Grants  under  thi-s 
title  can  be  used  to  pay  up  to  50  percent 
of  the  cost  of  proerrams,  except  that  un 
to  20  percent  of  the  total  appropriation 
can  be  used  for  grants  without  regarH  to 
that  limitation.  The  Institute  is  auth-'-- 
ized  to  accept  grants,  gifts,  and  bequet^ 
of  money  for  use  in  furtherance  of  th^ 
functioas  of  the  Institute. 

The  amount  authorized  to  be  anpr'^- 
priated  for  grants  by  the  Institute  is  $15 
million  for  Fiscal  Year  1977,  $25  million 
for  Fiscal  Year  1978,  and  such  sums  as 
may  be  necessary  for  Fiscal  Years  1979 
and  1980.  Such  sums  as  may  be  neces- 
sary is  also  authorized  to  be  appropri- 
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ated  to  administer  the  provisions  of  this 
title.  A  further  authorization  Is  provided 
through  Fiscal  Year  1980  to  match  the 
amount  of  any  private  contributions  to 
.ihe  Institute. 

Issues 

issve  i:  selection  of  n.^tion.al  mt'sevm 
services  board  members 

The  statute  requires  that  Board  mem- 
bership be  "broadly  representative  of 
various  museums  •  •  *"  What  criteria, 
if  any.  should  the  Department  of  Health. 
Education,  and  Welfare  recommend  to 
the  President  to  insure  such  broad  rep- 
resentation? What  kind  of  selection 
process,  if  any,  would  be  most  hkely  to 
help  the  President  meet  this  goal? 

ISSUE    2:    COORDINATION 

The  statute  mandates  that  the  Board 
"assure  that  the  policies  and  purposes 
of  the  Institute  are  coordinated  with 
other  activities  of  the  Federal  Govern- 
ment" In  addition,  the  statute  amends 
the  National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965  to  require  that 
the  FederaJ  Council  on  Uie  Arts  and  Hu- 
manities "advise  and  consult  with,  the 
National  Museum  Services  Board  and 
with  the  Director  of  the  Institute  of  Mu- 
seum Services  •  •  •"  How  extensive 
should  such  coordination  be?  How  can 
such  coordination  be  most  effectively  Im- 
plemented? How  should  the  relationship 
between  the  Federal  Council  and  Uie  In- 
stitute's Board  and  Director  be  precisely 
defined? 

ISSUE    3:    DEFINITION    OF    MUSEUM 

The  statute  defines  museum  as  "a 
public  or  private  non-profit  agency  or 
Institution  organized  on  a  permanent 
basis  for  essentially  educational  or  es- 
thetic purposes,  which,  utilizing  a  pro- 
fessional staff,  owns  or  utilizes  tangible 
objects,  cares  for  them,  and  exhibits 
them  to  the  public  or  a  r^ular  basis." 

Is  this  definition  adequate  for  program 
administration?  If  not,  what  expansion 
and 'or  clarification  is  necessary? 

ISSUE    4:    ELIGIBILITY 

Any  institution  which  qualifies  under 
the  definition  of  "museum"  is  eligible  to 
ar^Iy  for  a  grant  to  improve  its  services. 
In  this  application  process  should  such 
Institutions  be  required  to  meet  any  spe- 
cific accreditation  standards  in  order  to 
be  eligible  for  a  gi*ant  iinder  this  pro- 
gram? 

ISSUE  5  :    ACTIVITIES  OF  THE  INSTITUTE 

The  statute  authorizes  the  Director, 
T\ith  the  policy  direction  of  the  Board, 
to  make  grants  to  museums  for  a  variety 
of  activities.  TTie  description  of  these  ac- 
tivities, which  is  not  meant  to  be  all  in- 
clusive, raises  a  number  of  specific  ques- 
tions : 

Given  the  authorization  level  in  the  Act. 
should  ttiere  be  any  Umit  on  the  cost  or  ex- 
tent of  construction  or  Installation  of  dis- 
plays? 

How  should  the  Department  define  the 
tenxts  ••professionally-trained"  and  "other- 
wise e}q>erlenced"  In  relation  to  musetua 
Btaff:  Should  the  Department  through  ttiis 


program  consider  subsidizing  uncler.::r.^dviate 
education,  giaduate  fellowships,  inservice 
!  raining  for  inu.'=eum  employees,  or  any  com- 
bination o:  the  above? 

How  should  the  Dcpartnienl  def.ne  what 
coii-:.iitate!r  a  xrave'.ing  exhibition'  Wii,;:  are 
lc^i*.;n...:e  trai.^portaticn  costs? 

How  should  the  Denartrp.ein  o.oi:v.e  *he 
Term  '■ccn-er'ntion  '  of  artifacts  and  an 
oolecTs^ 

vn:iat  w.i:  a.ualify  as  a  "specialiZ'ed  program 
fvr  specif.c  seamen'..^  of  the  public?'  Should 
other  secn-.enrs  be  IdentiSed  in  a  reg-alatlon? 

In  each  ca'^e  above  what  .<=pefif.c  cri- 
teria should  be  set  up  in  order  to  assure 
funding  of  the  most  appropri;-fe  and 
mostvahd  proposals? 

Finally,  given  the  sweep  of  this  legis- 
lation, are  there  anj-  specific  types  of 
acti\'ities  related  to  the  operation  of  mu- 
seums which  should  not  qualify  for  fund- 
ing under  this  statute? 

ISSUE  6:    MATCHING  REQUIREMENTS 

Ar.  issue  within  this  categor>'  which 
deserves  special  attention  is  that  relating 
to  the  distribution  of  funds.  Grants  un- 
der this  section  may  not  exceed  one  half 
of  the  cost  of  the  program  for  which  the 
grant  is  made  except  that  "not  more  than 
20  per  centum"  of  the  funds  available 
may  be  allocated  without  regard  to  such 
limitations.  The  Department  would  like 
to  solicit  advice  as  to  what  criteria  should 
be  used  to  determine  which  projects  or 
programs  should  qualify  for  more  than 
50  percent  funding. 

An  additional  question  relates  to  the 
sources  of  recipients'  matching  funds. 
Should  some  or  all  of  these  funds  come 
from  new  funds  or  should  recipients  be 
permitted  to  use  funds  from  existing 
budget  levels  to  fulfill  the  matching  re- 
quirements? 

Further,  how  should  the  Department 
interpret  the  phrase  "immediate  dis- 
bursement?" Does  money  have  to  be  ob- 
ligated within  a  given  fiscal  year?  Is  any 
specific  time  frame  appropriate? 

ISSUE  7:    FUNDING 

While  the  statute  provides  some  detail 
regarding  the  scope  of  activities  which 
qualify  for  funding  by  the  Institute,  lit- 
Ue  is  said  about  how  the  authorization 
should  be  divided  among  the  range  of 
eligible  activities : 

^lould  funds  be  earmarked  for  certain 
tlnds  of  museums  (art,  science,  history, 
other)  ? 

Should  funds  be  earmarked  for  certain 
kind£  of  museum  services,  for  specialized 
prograni>  for  specific  segments  of  the  pub- 
lic? 

Should  additional  weight  be  given  to  mu- 
seums' past  efforts  at  and/or  future  luterc-^t 
In  educatlorral  programs? 

Should  additional  weight  be  given  to  fund- 
ing an  In-t. tut  ion's  present  needs  or  ne.v  Ir.- 
Itiatives? 

Should  some  money  be  enrmarked  for  eval- 
uation activities  related  to  this  program? 

■What,  If  any,  ertdence  of  eliglbUity  and  cr 
need  will  ini^titutlons  be  required  to  <ubuiit 
diirir.g  the  '  '.nding  procest? 

Other  Issues 

The  Secretary  of  Health,  Education, 
and  Welfare  welcomes  comments,  advice, 
and  guidance  from  any  member  of  the 
general  public  on  any  of  the  issues  set 


forth  ill  tlus  Notice  of  Intent  and  on  any 
other  issues  related  to  the  Museum  Serv- 
ices Act.  We  hope  that  this  Notice  of  In- 
tent will  both  benefit  the  development 
of  regulations  and  rioinote  an  ui'.der- 
hiandinr;  of  ihc  process. 

Comments 

Comments  are  due  by  March  15,  1977 

.■\ddre.5seu    t..:     Ro.  ni    ivi-'E — South    Pcr'.i! 

Building.  1-Mi  Independence  Avenue    £  W.. 

Washington,  D.C.  20201. 
For    further   information    ca'.l      Dr     J     A;  - 

thony  Imler  202-24.5-1889. 

.^pp:'Ovec!    J.^nuJiv  18.  1977 

Marjofie  Lynch. 
Acting  Secretary. 

TR  D       "T   ;c.o;  F.'.d  1   26-77;8  4?  an.t 

NATIONAL  TRANSPORTATION 
SAFETY   BOARD 

[49  CFR  Part  804] 

RULES     IMPLEMENTING     THE     GOVERN 
MENT  IN  THE  SUNSHINE  ACT 

Proposed  Rulemaking 

Pursuant  to  the  Government  in  the 
Sunshine  Act  (Act),  Pub.  L.  94-409.  the 
National  Transportation  Safety  Board 
(NTSB)  gives  notice  that  it  proposes  to 
amend  Chapter  vm,  Title  49,  Code  of 
Federal  Regulations,  by  adding  a  new 
Part  804  enfcitied  "Bules  Implementing 
the  GovemraeB*  in  the  Sunshine  Act." 

The  Act  requires  that  meetings  of 
multimember  Goversaaent  agencies,  in- 
cluding the  NTSB,  be  open  to  public  ob- 
servation subject  to  10  exemptions.  The 
Act  also  requires  public  annomicement 
of  every  meekiag.  To  facilitate  wide- 
spread disseniination  of  the  public  an- 
nouncement referred  to  in  proposed 
J  804.7,  the  NTSB  will,  in  addition  to 
publishing  a  notice  of  each  announce- 
ment in  the  Federal  Register,  post  the 
annoimcements  on  meeting  notice  bul- 
letin boards,  submit  the  announcements 
to  the  media,  and  establish  a  mailing  list 
for  anyone  desiring  to  receive  announce- 
ments. Requests  to  be  placed  on  this 
mailing  list  should  be  addressed  as  fol- 
lows: Meetings  Amx>imcement  Mailing 
List,  Publications  Unit.  National  Trans- 
portation Safety  Board.  Washington. 
DC.  20594. 

Interested  persons  are  invited  to  sub- 
mit written  comments  concerning  tlie 
proposed  regulations  to  the  General 
Counsel.  National  Transportation  Safety 
Board.  800  Independence  Avenue,  S.W.. 
Washington.  D.C.  20594.  on  or  before 
Fcbn.iarj'28. 1977. 

Accordiiifily.  the  NTSB  pro;.Oi.ei=  to 
establish  Part  804  of  Chapter  'VIII.  Tit'e 
4n.  Code  o:  Federal  Reeulr.tions.  to  rcid 
C:'^  follow^: 

PART  804— RULES   IMPLEMENTING  THE 
GOVERNMENT  IN  THE  SUNSHINE  ACT 

Sec. 

804.1        .^pDlicabilitv 

804  2       Policy. 

804  3       Definitions. 

804  4       Open   meetings  reciuvrement 

804  5  Grounds  on  which  meetings  may  be 
closed  or  information  mav  be  with- 
held. 
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Sec. 

•04.6  Procedures  for  cloalng  meetings,  or 
withholding  Information,  and  re- 
quest* by  affected  persons  to  close 
a  meeting. 

804  7  Procedures  for  public  announcement 
of  meetings. 

804  8  Changes  following  public  announce- 
ment. 

804.9  Transcripts,  recordings,  or  miautea 
of  closed  meetings. 

804  10     Availability  and  retention  of  trans- 
cripts,   recordings,    and    minutes, 
and  applicable  fees. 
Authoritt:  Oovemment  In  the  Sunshine 

Act.  Pub.  L.  94-409.  90  Stat.   1241    (6  U.S.C. 

5S2b) :    Independent   Safety    BofU^    Act   on 

1974,  Pub,  L.  93-633.  88  Stat.  2166  (49  US  C. 

1901  et  seq.) 

§801.1      Applirabilily. 

•  a"  This  part  implements  the  provi- 
sions of  the  Government  In  the  Sunshine 
Act  <5  U.S.C.  552b).  These  procedures 
apply  to  meetings,  as  defined  herein,  of 
the  Members  of  the  National  Transpor- 
tation Safety  Board  (NTSB) . 

(b>  Documents  which  are  considered 
at  meetings  may  be  obtained  subject  to 
the  procedures  and  exemptions  set  forth 
In  Part  801  of  the  NTSB  regulations  '49 
CFR  Part  801  >. 

§  801.2      Policy. 

It  is  the  policy  of  tlie  NTSB  to  provide 
the  public  with  the  fullest  [oactlcable  in- 
formation regarding  the  decisionmaking 
processes  of  the  Board,  while  protecting 
the  rights  of  individuals  and  the  ability 
of  the  Board  to  discharge  its  statutory 
fimctions  and  responsibilities.  The  pub- 
lic Is  invited  to  attend  but  not  to  par- 
ticipate in  open  meetings. 

§  80 1.3     DorinitionH. 

As  used  in  this  part:  "Meeting"  means 
the  deliberations  of  three  or  more  Mem- 
bers where  such  deliberations  determine 
or  result  in  the  joint  conduct  or  disposi- 
tion of  official  NTSB  business,  and  in- 
cludes conference  telephone  calls  other- 
wise coming  within  the  definition.  A 
meeting  does  not  include : 

(a)  Notation  voting  or  similar  consid- 
eration of  business,  whether  by  circula- 
tion of  material  to  the  Members  Indi- 
vidually in  writing  or  by  a  polling  of  the 
Members  individually  by  tkephone. 

<b)  Deliberations  by  three  or  more  . 
Members  (1)  to  open  or  to  close  a  meet- 
ing or  to  release  or  to  withhold  informa- 
tion pursuant  to  S  804.6.  (2)  to  call  a 
meeting  on  less  than  seven  days'  notice 
as  permitted  by  $804.7(b>,  or  (3)  to 
change  the  subject  matter  or  the  deter- 
mination to  open  or  to  close  a  publicly 
announced  meeting  under  §  804.8(b) . 

"Member"  m^ns  an  individual  duly 
appointed  and  confirmed  to  the  coUegial 
body,  known  as  "the  Board,"  which  heads 
the  NTSB. 

"National  Transportation  Safety 
Board  (NTSB)"  means  the  agency  set 
up  under  the  Independent  Safety  Board 
Act  of  1974. 

§  804.4      Open  nieelings  requirement. 

Members  shall  not  jointly  conduct  or^ 
dispose  of  agency  business  other  than  in" 
accordance  with  this  part.  Except  as  pro- 
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vided  in  §  804.5,  every  portion  of  every 
meeting  of  the  Board  shall  be  open  to 
public  observation. 

§  804.5  Grounds  on  which  meeting! 
may  be  closed  or  information  may 
be  withheld. 

Except  in  a  case  where  the  Board  finds 
that  the  public  Interest  requires  other- 
wise, a  meeting  may  be  closed  and  infor- 
mation pertinent  to  such  meeting  other-  • 
wise  required  by  §§  804.6,  804.7,  and  804.8 
to  be  disclosed  to  the  public  may  be 
withheld  if  the  Board  properly  deter- 
mines that  such  meeting  or  portion 
thereof  or  the  disclosure  of  such  infor- 
mation is  likely  to: 

(a)  Disclose  matters  that  are  (1) 
specifically  authorized  under  criteria  es- 
tablished by  an  Executive  Order  to  be 
kept  secret  in  the  interests  of  national 
defense  or  foreign  policy,  and  (2)  are  in 
fact  properly  classified  pursuant  to  such 
Executive  Order; 

(b)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  the  NTSB; 

(c>  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  5  U.S.C.  552) :  Provided,  That  such 
statute  a)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a  man- 
ner as  to  leave  no  discretion  on  the  issue, 
or  (2)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

td)  Disclose  trade  secrets  and  com- 
mercial or  financial  Information  ob- 
tained from  a  person  and  privileged  or 
confidential; 

<e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  Miy  person; 

(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would  constitute 
a  clearly  imwarranted  invasion  of  per- 
sonal privacy; 

(g)  Disclose  Investigatory  records  com- 
piled for  law  enforcement  purposes,  or 
information  which  if  written  would  be 
contained  in  such  records,  but  only  to  the 
extent  that  the  production  of  such  rec- 
ords or  information  would: 

(1)  Inter^re  with  enforcement  pro- 
ceedings; 

(2)  Deprive  a  person  of  a  right  to  a 
fair  tiial  or  an  impartial  adjudication; 

(3)  Constitute  an  imwan-anted  inva- 
'  slon  of  personal  privacy; 

(4)  Disclose  the  identity  of  a  confiden- 
tial source  and,  in  the  case  of  a  record 
compiled  by  a  criminal  law  enforcement 
airthority  in  the  course  of  a  criminal  in- 
vestigation, or  by  an  agency  conducting 
a  lawful  national  security  intelligence 
investigation,  confidential  information 
furnished  only  by  the  confidential  source; 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcenj,ent  personnel; 

(h>  Disclose  information  contained  In 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency  responsible 
for  the  regulation  or  supervision  of  finan- 
cial institutions; 

(1)  Disclose  Information  the  premature 
disclosure  of  which  would — 


(1)  In  the  case  of  an. agency  which 
regulates  currencies,  securities,  oommod- 
Ities,  or  financial  Institutions,  be  likely 
to  (i)  lead  to  significant  financial  spec- 
ulation in  currencies,  securities,  or  c(»n- 
modities  or  (il)  significantly  endanger 
the  stability  of  any  financial  institution; 
or 

(2)  In  the  case  of  any  agency,  be  likely 
to  significantly  frustrate  implementation 
of  a  proposed  agraicy  action,  except  that 
this  p>aragraph  shall  not  apply  in  any 
instance  where  the  NTSB  has  already 
disclosed  to  the  public  the  content  or 
nature  of  its  proposed  action,  or  where 
the  NTSB  is  required  by  law  to  make 
such  disclosure  on  its  own  initiative  prior 
to  taking  final  agency  action  on  such 
proposal;  or 

(j)  Specifically  concern  the  Board's 
issuance  of  a  subpoena,  or  the  NTSB's 
participation  in  a  civil  action  or  pro- 
ceeding, an  action  in  a  foreign  court  or 
international  tribunal,  or  an  arbitration, 
or  the  initiation,  conduct,  or  disposition 
by  the  NTSB  of  a  particular  case  of  for- 
mal agency  adjudication  pursuant  to  the 
procediu-es  in  5  U.S.C.  554  or  otherwise 
involving  a  determination  on  the  record 
after  opportunity  for  a  hearing. 

§  804.6  Procedures  for  closing  meetings, 
or  withholding  information,  and  re- 
(|iie«t.s  by  affected  persons  to  close 
a  iiioeling. 

(a I  A  meeting  shall  not  be  closed,  or 
information  pertaining  thereto  withheld, 
unless  a  majority  of  all  Members  votes  to 
take  such  action.  A  separate  vote  shall 
be  taken  with  respect  to  any  action 
under  §  804.5.  A  single  vote  is  permitted 
with  resi>ect  to  a  series  of  meetings,  a 
portion  or  portions  of  which  are  pro- 
posed to  be  closed  to  the  public,  or  with 
respect  to  any  information  concerning 
such  series  of  meetings,  so  long  as  each 
meeting  in  such  series  involves  the  same 
particular  subject  matters  and  is  sched- 
uled to  be  held  no  more  than  thirty  days 
after  the  initial  meeting  in  such  series. 
Each  Member's  vote  under  this  para- 
graph shall  be  recorded  and  proxies  are 
not  permitted. 

(b)  Any  person  whose  interest  may  be 
directly  affected  if  a  portion  of  a  meeting 
is  open  may  request  the  Board  to  close 
that  portion  on  any  of  the  grounds  re- 
ferred to  in  804.5  (e) ,  (f ) ,  or  (g) .  Re- 
quests, with  reasons  in  support  thereof, 
should  be  submitted  to  the  General  Coun- 
Tsel,  National  Transportation  Safety 
Board,  800  Independence  Avenue,  S.W.. 
Washington.  D.C.  20594.  On  motion  of 
any  Member,  the  Board  shall  determine 
by  recorded  vote  whether  to  grant  the 
request. 

(c)  Within  one  working  day  of  any 
vote  taken  pursuant  to  this  section,  the 
NTSB  shall  make  available  a  written 
copy  of  such  vote  refiecting  the  vote  of 
each  Member  on  the  qeustion  and,  if  a 
portion  of  a  meeting  is  to  be  closed  to  the 
public  a  full  written  explanation  of  its 
action  closing  the  meeting  and  a  list  of 
all  persons  expected  to  attend  and  their 
affiliation. 

(d)  For  every  closed  meeting,  the  Gen- 
eral Counsel  of  the  NTSB  shall  publicly 
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certify  that,  In  his  or  her  opinion,  the 
meeting  may  be  closed  to  the  public  and 
shall  state  each  relevant  exemptlve  pro- 
vision. A  copy  of  such  certification,  to- 
gether with  a  statement  of  the  presiding 
officer  setting  forth  the  time  and  place 
of  the  meeting  and  the  persons  present, 
shall  be  retained  by  the  NTSB  as  part  of 
the  trsmscrlpt,  recording,  or  minutes  re- 
quired by  §  804.9. 

§  804.7      Procedur*^  for  publir  announce- 
ment of  meetinge. 

<a)  For  each  meeting,  the  NTSB  shall 
make  public  annoimcement,  at  least  one 
week  before  the  meeting,  of  the; 

<1)  Time  of  the  meeting; 

(2)  Place  of  the  meeting; 

<3)  Subject  matter  of  the  meeting; 

(4)  Whether  the  meeting  is  to  be  open 
or  closed;  and 

(5)  The  name  and  business  telephone 
number  of  the  official  designated  by  the 
NTSB  to  respond  to  requests  for  infor- 
mation about  the  meeting. 

(b)  The  one  week  advance  notice  re- 
quired by  paragraph  (a)  of  this  section 
may  be  reduced  only  If:  (1)  A  majority 
of  all  Members  determines  by  recorded 
vote  that  NTSB  business  requires  that 
such  meeting  be  scheduled  In  less  than 
seven  days;  and 

(2)  The  public  annoimcement  required 
by  paragraph  (a)  of  this  section  be  made 
at  the  earliest  practicable  time. 

(e)  Immediately  following  each  pub- 
lic announcement  required  by  this  sec- 
tion, or  by  !  804.8,  the  NTSB  shall  sub- 


mit a  notice  of  public  announcement  for 
publication  in  the  Federal  Recisted 

§  804.8      Changes    follo%»ing    publir    an- 
nouncement. 

^a)  The  time  or  place  of  a  meeting  may 
be  changed  following  the  public  an- 
nouncement only  if  the  NTSB  publicly 
announces  such  ch£Uige  at  the  earliest 
practicable  time.  Members  need  not  ap- 
prove such  change. 

(b)  The  subject  matter  of  a  meeting 
or  the  determination  of  the  Board  to 
open  or  to  close  a  meeting,  or  a  portion 
thereof,  to  the  public  may  be  changed 
followliig  public  announcement  only  if: 

(DA  majority  of  all  Members  deter- 
mines by  recorded  vote  that  NTSB  busi- 
ness so  requires  and  .that  no  earlier  an- 
nouncement of  tlie  change  was  pos.slble; 
and 

<  2)  The  NTSB  publicly  aniwuin  es  such 
change  and  tlie  vote  of  each  Member 
thereon  at  the  earliest  practicable  time 

§  804.9      Transcripts,  reeording<>.  or  min- 
utes of  closed  meeting^. 

The  NTSB  shall  maintain  a  complete 
transcript  or  electronic  recording  ade- 
quate to  record  fully  the  proceedings  of 
each  meeting,  or  a  portion  thereof,  closed 
to  the  public.  The  NTSB  may  maintain  a 
set  of  minutes  in  lieu  of  such  transcript 
or  recording  for  meetings  closed  pursu- 
ant to  S  804.5  (h).  (1)(1),  or  <j).  Such 
minutes  shall  fully  and  clearly  describe 
all  matters  discussed  and  shall  provide 
a  full  and  accurate  simimary  of  any  ac- 
tions taken,  and  the  reasons  therefor.  In- 
cluding R  description  of  each  of  the  views 


expressed  on  any  item  and  the  reiord  of 
any  rollcall  vote.  AD  documents  consid- 
ered In  connection  with  any  actions  shall 
be  identified  in  such  minutes. 

^  804.10  Availability  and  rolcnli«>n  of 
transcripts,  recordings,  and  niinulo*'. 
and  appbcabie  fees. 

Tlie  NTSB  shall  make  promptly  avail- 
able to  the  public  the  transcript,  elec- 
tronic recording,  or  minutes  of  the  dis- 
cussion of  any  item  on  the  agenda  or  ol 
any  testimony  received  at  the  meeting 
except  for  such  item,  or  items,  of  discus- 
sion or  testimony  as  determined  by  the 
NTSB  to  contain  matters  which  may  be 
withheld  under  the  exemptive  provision.* 
of  S  804.5.  Copies  of  the  nonexempt  por- 
tions of  the  transcript  or  minutes,  or 
transcription  of  such  recordings  disclos- 
ing the  Identity  of  each  speaker,  shall  he 
furnished  to  any  person  at  the  actua) 
cost  of  transcription  or  duplication.  The 
NTSB  shall  maintain  a  complete  ver- 
batim copy  of  the  transcript,  a  complete 
copy  of  the  minutes,  or  a  complete  elec- 
tronic recording  of  each  meeting,  or  e 
portion  thereof,  closed  to  the  public  for 
at  least  two  years  after  such  meeting,  or 
until  one  year  i^ter  the  concluslcm  of 
any  NTSB  proceeding  with  respect  to 
wlilch  the  meeting,  or  a  portion  thereof 
was  held,  whichever  occurs  later 

Signed  at  Washlngtcm.  DC  .  thl.v  241). 
day  of  January  1977. 

WEiiSTEii  B.  Todd,  Jr  . 
Ctu^rman 
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TTiis  SACtion  of  ttia  FEDERAL  REGISTER  contains  documents  other  than  rules  or  proposed  lules  that  are  applicable  to  the  pubfic  Notices 
of  hearings  and  inwestigations,  committee  meetings,  agency  decisions  and  rulings,  delegations  of  authority,  filing  of  petitions  and  applications 
and  agency  statements  of  organization  and  functions  are  examples  of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

UNITED  STATES  GRAIN  STANDARDS  ACT 

Recordkeeping  and  Registration 

Tlie  followmg  statements  concerning 
.the  recordkeeping  and  registration  pro- 
visions of  the  United  States  Grain  Stand- 
ards Act,  as  amended  by  Public  Law 
94-582  (90  Stat.  2867),  are  published 
pursuant  to  section  3 A  of  tlie  Act  for 
the  Information  of  persons  subject  to  the 
provisions  of  the  Act  and  of  the  public 
generally. 

Recordkeeping 

Section  12  (d>  of  the  United  States 
Grain  Standards  Act,  as  amended  by 
Public  Law  94-582  (90, Stat.  2882),  gen- 
erally provides  that  grain  merchandisers 


Done  at  Washington,  D.C.,  on;  Janu- 
ary 17.  1977. 

DoN.\LD  E.  Wilkinson. 
Interim  Administrator. 
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Forest  Service 

BURNETT   INLET  FISH   HATCHERY 

Availability  of  Final  Environmental 
I  Statement 

Puk-suant  to  section  102(2)  iC'  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Forest  Service,  Dei>artment  of 
Agriculture,  has  prepared  a  final  envi- 
ronmental statement  for  the  Burnett  In- 
let Pish  HatcheiT.  USDA-FS-RIO-FES 
(Admi-76-06. 
^   This    enviroimiental    statement    con- 


and  elevator  owners  or  operators  who  obr-''  cems,   the  construction  plans  for  non- 
tain,  or  have  obtained,  ofiBcial  inspec'^-vP^'ofit   salmon   hatchery   structures   on 
tion  or  weighing  services  imder  the  Act^J^umett  Inlet,  Tongass  National  Forest. 
shhJl  keep,  for  a  5-year  period  after  ob-     Ajaska. 
taining  such  services,  complete  and  ac-        ^Rus    final    environmental    statement 


curate  records  of  purchases,  sales,  trans- 
portation, storage,  weighing,  handling, 
treating,  cleaning,  drying,  blending,  and 
other  processing,  and  official  inspection 
and  official  weighing  for  all  grain  mer- 
chandised or  handled  by  tliem. 

In  implementing  the  reccndkecpingr 
provisions,  a  rulemaking  pro<  ecding  will 
be  instituted  by  the  Federal  Grain  In- 
spection Service  to  identify  the  klu.i  if 
records  to  be  kept  and  the  niamicr  in 
which  they  shall  be  kept.  Until  a  fiMal 
determination  is  made  in  this  matter,  tlu 
Service  will  consider  merchandisers  and 
elevator  owners  or  operators  as  being  in 
compliance  with  the  recordkeeping  pro- 
visi(Xis  if  the  merchandisers,  owners,  or 
operators  p>ermit  representatives  of  the 
Secretary  or  the  Administrator  to  have 
access  to,  and  to  copy,  at  all  reasonable 
times,  the  records  which  the  merchan- 
disers, owners,  or  operators  normally 
maintain  with  reference  to  the  named 
activities. 

Registration 

Section  17A(a)  of  the  Act  generally 
provides  that  the  Administrator  of  the 
Federal  Grain  Inspection  Service  shall 
provide  by  regulation  for  the  registra- 
tion, wfth  specified  exceptions,  of  all  per- 
sons engaged  in  the  business  of  buying 
grain  for  sale  in  foreign  commerce  and  in 
the  business  of  handling,  weighing,  or 
transporting  of  grain  for  sale  in  foreign 
commerce.  In  implementing  the  registra- 
tion provisions,  a  rulemaking  proceeding 
will  be  instituted  by  the  Service  to  estab- 
lish procedures  and  guidelines  for  regi.«;- 
tration.  Until  a  final  determination  Ls 
made  in  this  matter,  there  is  no  oblffea- 
tlon  to  register  under  the  Act 


Draft  Environmental  Statement  on  Mt. 
Hood  and  Williamette  National  Forest. 
Oregon.  USDA-FS-R6-DES(Adm>-77- 
3,  that  appeared  in  the  Federal  Regis- 
ter, Volume  41,  No.  213  (41  FR  48389'. 
Wednesday,  November  3.  1976.  is  cor- 
rected to  extend  the  review  period  to 
Februarv-  15.  1977. 

Curtis  L.  Sw.vnson. 
Regional  Environmental  Coor- 
dinator. Planning,  Progravi- 
in'g  and  Budgeting. 

January  20.  1977. 

I  PR  Doc  77-2600  Filed  1   26  77:8  15  x.u] 


was  "transmitted  to  CEQ  on  January  19. 
1977..;^, 

Copiek^re  available  for  inspection  dur- 
ing regular  working  hours  at  the  follow- 
ing Ipcations: 

rSD.V.  Forest  Service,  South  .\gricnlture 
Building,  Room  3231,  12th  Street  &  Inde- 
pendence Ave.  SW,  Washington.  DC  20250. 

USDA.  Forest  Service,  Alaska  Region.  Fed- 
eral Office  Building,  Juneau.  Ala.=kft  99802 

Forest  Supervisor.  Chatham  Area.  Tone.i.-^ 
National  Forest.  Federal  Building.  S:tka, 
Alaska  99835. 

Ii..-es5,  Supervisor.  Stikine  Area.  Toii£;i.s-j  Na- 
tional Forest,  Federal  Building.  Pei-eroourg. 
.\lui;ka  99833. 

Fi>rest  Supervisor,  Ketchikan  Area.  Tongass 
National  Forest,  Federal  Building.  Uoovn 
313,  Ketchikan.  Alaska  99901. 

A  limited  number  of  single  copies  are 
available  upon  request  to  the  Forest 
Supervisor,  Stikine  Area.  Tongass  Na- 
tional Forest,  P.O.  Box  309.  Petersburg. 
Alaska  99833. 

Copies  of  the  environmental  statement 
have  been  sent  to  various  Federal.  State 
and  local  agencies  as  outlined  in  the 
CEQ  guidelines. 

f  Carl  W.  Swanson. 

I      Environmental  Coordinator, 
Alaska  Region. 
January  19,  1977. 

|FR  Dor. 77-2662  Filed  l-26-77;8  -15  ami 


BOISE    NATIONAL   FOREST  G^^AZING 
I  ADVISORY   BOARD 

Meeting 

Tlie  Boi-se  National  Forest  Grazing 
Advisory  Board  will  meet  at  9:00  a.m., 
March  8,  1977,  at  the  Boise  National  For- 
est Supervisor's  Office,  1075  Park  Boule- 
-vard,  Boise,  Idaho. 

The  agenda  for  the  meeting  i?  as  fol- 

Ilows : 
1.  Election  of  Officers. 
2.  Review  of  the  Federal  Laud  Polir  v  and 
Management  Act  of  1976,  Pub.  L.  94-579. 

3.  Review  of  the  National  Forest  Ma-ia.c-- 
mont  Act  of  1976.  Pub.  L    94-588. 

4.  New  business. 

The  meeting  will  be  open  to  the  pub- 
lic. Peisons  who  wish  to  attend  should 
notify  Mr.  Tom  Nicholson,  President. 
Boise  National  Forest  Grazing  AdvisoiT 
Board,  10322  Estate  Drive,  Boise,  Idaho 
83705:  Telephone  Area  Code  208-375- 
5255. 

The  committee  has  established  the  fol- 
lowing rules  for  public  participation: 
Written  statements  will  be  accepted  by 
the  committee  president  prior  to  the 
meeting  or  immediately  after  the  close  of 
the  meeting. 

Dated:  January  20.  1977. 

Edward  C.  Maw, 
Forest  Supervisor. 

[FR  Doc. 77  2647  Filed  1-26-77:8:45  am! 


GEOTHERMAL  DEVELOPMENT 
BREITENBUSH   AREA 

Availability  of  Draft  Environmental 
Statement 

The  Notice  of  Availability  for  the  Geo- 
thermal  Development — Breitenbush  Area 


Soil  Conservation  Service 

ST.  THOMAS-LODEMA  WATERSHED 
PROJECT,    NORTH    DAKOTA 

Availability  of  Negative  Declaration 

Pursuant  to  section  102(2>(C'  of  tlie 
National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines^  (40  CFR  Part  1500) ; 
sind  the  Soil  Conservation  Service  Guide- 
lines (7  CFR  Part  650) ;  the  SoU  Con- 
servation Service,  U.S.  Department  of 
Agriculture,  gives  notice  that  an  envl- 


fEDEftAL  MGISTEH,  VOL   42,   NO.    1»— THUKSDAr,   JANUAIY  77,    \<)77 


NOTICES 


.11; 


itmmental  Impaet  statement  is  not  being 
prepared  for  the  Bt.  Thomas-Lodema 
Watershed  Project,  Pembina  County, 
North  Dakota. 

Tlie  environmental  assessment  of  this 
federal  action  tadlcates  that  the  project 
will  not  create  significant  adverse  local, 
regional,  or  national  Impacts  on  the  en- 
vironment and  that  no  significant  con- 
troversy is  associated  with  the  project. 
As  a  result  of  these  findings.  Mr.  Allen  L. 
Plsk,  State  Conservationist,  Soil  Conser- 
vation Service,  has  determined  that  the 
preparation  and  review  of  an  environ- 
mental Impact  statement  is  not  needed 
for  this  project. 

The  project  concerns  a  plan  for  water- 
shed protection  and  flood  prevention. 
The  remaining  planned  works  of  im- 
provement, as  described  In  the  negative 
declaration,  include  conservation  land 
treatment  supplemented  by  25.0  miles  of 
channel  work  on  natural  and  previously 
notified  ephemeral  streams. 

The  negative  declaration  Is  being  filed 
with  the  Council  on  Enviroimiental 
Quality  and  copies  are  being  sent  to 
various  federal  state,  and  local  agencies. 
The  basic  data  developed  during  the  en- 
vironmental assessment  is  on  file  and 
may  be  reviewed  by  interested  parties 
at  the  Sou  Conservation  Service,  Room 
270,  Federal  Building,  Rosser  Avenue, 
and  3rd  Street,  Bismarck,  North  Dakota 
58501.  A  limited  niunber  of  copies  of  the 
negative  declaration  Is  available  from 
the  same  address  to  fill  single  copy  re- 
quests. 

No  administrative  action  on  imple- 
mentation on  the  proposal  will  be  taken 
UHtfl  February  11, 1977. 

Dated:  January  14,  1977. 

(Catalog    of   Federal    Domestic    Assistance 
Program   No,    10.904,   Watershed   Protection 
and  Flood  Prevention  on  Program — Pub.  L. 
83-660,  16  U.S.C.  ]  001-1008.) 

Joseph  W.  Haas, 

Assistant  Administrator  for 
Water  Resources  Soil  CoTwer- 
vation  Service. 
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ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

ENVIRONMENTAL  IMPACT  STATEMENTS 

Issuance  of  Final  Agency  Procedures  for 
Compliance  With  Federal  Environrnental 
Statutes 

Notice  Is  hereby  given  of  the  publica- 
tion of  final  procedures  of  the  U.S.  Arms 
Control  and  Disarmament  Agency 
(ACDA)  for  compliance  with  Federal 
environmental  statutes,  in  accordance 
with  the  requirements  of  section  102(2) 
(C)  of  the  National  Environmental 
Policy  Act  (NEPA)  (42  U.S.C.  4332(2) 
(O).  and  section  309  of  the  Clean  Air 
Act  (42  UJ3.C.  1857h-7).  These  proce- 
dures supercede  the  proposed  procedures 
published  by  the  Ageney  In  the  Fedehal 
Register  on  March  8,  1973  (38  FR  6^1) 
and  will  be  published  In  the  ACDA 
Manual. 


When  toe  proposed  procedures  were 
published  on  March  8.  1973,  the  Agency 
solicited  written  cwnmentB  or  sugges- 
tions for  consideration  concerning  toon 
to  be  sulxnitted  on  or  before  April  9, 
1973    to   the   General    Counsel   ot   the 
Agency.  The  records  of  the  Office  of  the 
General  Counsel  indicate  that  no  com- 
ments were  received  at  that  time;  how- 
ever, by  letter  dated  December  10.  1973 
the  Center  for  Law  and  Social  Policy 
submitted  a  copy  of  a  letter  dated  April  6, 
1973  addressed  to  the  General  Counsel 
of  the  Agency  submitting  nine  numbered 
comments  on  behalf  of  the  Sierra  Club 
and  the  Environmental  Defense  Fund. 
These  comments  have  been  available  for 
public  inspection  in  the  Office  of  toe 
General  Counsel.  All  of  toe  suggestions 
have  been  fully  considered  and  most  of 
them  have  been  adopted  or  substantially 
satisfied  by  eidtorial  changes,  deletions, 
or  additions  to  toe  procedures.  In  addi- 
tion, the  nomenclature  and  citations  In 
the  pi-ocedures,  particularly  toe  citations 
to  toe  Guidelines  of  the  Council  on  En- 
viroimiental Quality,  have  been  clarified 
and  updated. 

The  following  Is  a  brief  discussion  of 
toe  nine  comments  and  the  changes 
made  in  the  final  procedures  in  response 
to  them: 

1.  Section  3  of  the  propased  procedures 
provided  toat  the  Bureau  of  Science  and 
Technology  (ST)  (now  the  Non-ProUf- 
eration  and  Advanced  Technology  Bu- 
reau (NTB))  would  have  primary  re- 
six)nsibility  for  determining  whether  any 
proposed  action  required  an  environ- 
mental Impact  statement  and  would 
"consult"  wito  the  Office  of  the  General 
Counsel  in  making  this  decision.  The 
commenter  pointed  out  toat  the  General 
Counsel's  role  should  be  more  than  a 
consulting  one  because  toe  decision  on 
whetoer  an  environmental  impEu;t  state- 
ment Is  required  Is  basically  a  legal 
one.  The  Agency  agrees  and  has  revised 
toe  initial  paragraph  of  section  3  and 
made  chsmges  elsewhere  In  that  section 
and  in  section  4,  toe  toird  paragraph 
of  section  5,  and  in  section  6  (c)  and  (d) 
of  toe  fined  procedures  to  assign  appro- 
priate responsibilities  to  toe  Office  of  toe 
General  Counsel. 

2.  The  third  paragraph  of  section  3  of 
toe  proposed  procedures  contained 
guidelines  to  consider  in  assessing  toe 
need  for  impact  statements.  The  first  of 
toese  guidelines  provided  several  exam- 
ples of  what  are  not  considered  major 
Federal  actions.  The  commenter  in'ged 
that  before  providing  such  examples,  toe 
procedures  should  set  forto  examples  of 
what  are  major  Federal  actions.  The 
Agency  agrees  toat  It  is  desirable  for 
the  procedures  to  provide  more  guid- 
ance about  toe  Federal  actions  for  which 
toe  agency  Is  responsible  under  toe 
NEPA.  TTie  Agency  has  moved  toe  guide- 
lines to  toe  end  of  section  2(b)  of  toe 
final  procedures  which  deals  with  deter- 
mining toe  need  for  environmental  Im- 
pact statements  and  has  revised  them 
to  accommodate  tols  comment  and  the 
following  four  comments  which  also  re- 
late to  toe  guidelines.  In  toe  process,  the 


reference  in  section  5(b)  of  the  i>roposed 
procedures  to  toe  Department  of  State 
procedures  has  been  moved  to  toe  end 
of  toe  new  section  2(b)  (1)  m  the  final 
procedures. 

3.  Section  3(a)  (1)  of  toe  proposed  pro- 
cedures stated  toat  Agency  partkiljiation 
in  research  or  study  projects  would  not 
be  considered  major  Federal  actions  for 
purposes  of  toe  NEPA.  The  commenter 
pohited  out  toat  some  types  of  research, 
e.g.,  field  research,  could  pose  significant 
risks  to  toe  environment  and  should  not 
be  exempted  from  toe  Impact  statement 
requirement.  The  Agency  agrees  and  has 
reflected  tols  point  In  toe  new  sertioi.. 
2<b)  (2)  of  toe  final  procedures. 

4.  Section  3   (a)  (2)    of  toe  proix>.^ed 
procedures  exempted  all  "mandatory  ac- 
tions" required  by  mtematlonal  agree- 
ments or  decisions  to  which  the  Unite li 
States  Is  bound.  While  agreeing  that  tlir 
question    whetoer    or    not    toe    Dnite<". 
States  should  comply  wito  a  mandatoi> 
international  obligation  should  not  be 
subject  to  an  Impact  statement,  the  com- 
menter   expressed    concern    toat    toi 
would  be  construed  as  exempting  "man- 
datory"   Intematinal    obligations    that 
could  be  fulfilled  by  alternative  route.' 
wito    vanrlng    environmental    impacts 
The  Agency  has  addressed  tois  concern 
by  adding  a  parentoetlca".  clarification  in 
section  2(b)  (3)  of  toe  final  procedure- 
where  toe  subject  Is  now  covered. 

5.  Section  3(b)  of  toe  proposed  pro- 
cedures referred  to  indirect  effects  of 
Agency  activities.  The  commenter  fell 
that  further  guidemce  on  this  subject  was 
needed.  The  Agency  has  expanded  toe 
discussion  of  indirect  effects  in  section 
2(b)  (4)  of  the  firisd  procedures  which 
combines  section  3(b)  of  toe  proposed 
procedures  wito  toe  last  two  sentencef^ 
of  section  3(c)  of  toe  proposed  proce- 
dures and  additional  explanatory  mate- 
rial. Tlie  commenter  also  felt  that  toe 
procedures  should  explicitly  note  toat 
"major  Federal  actions"  should  be  con- 
strued wito  a  view  to  overall  cumulative 
Impact  and  wito  a  view  to  furtoer  ac- 
tions contemplated.  The  Agency  believer 
toat  tols  subject  already  is  adequately 
covered  In  toe  third  sentence  of  sec- 
tion 2(b)  where  there  Is  a  specific  refer- 
ence to  section  1500.8  of  the  CEQ  Guide- 
lines for  a  general  elaboration  of  toe 
term  "major  Federal  action". 

6.  The  second  sentence  of  the  final 
paragraph  of  section  3  of  toe  proposed 
procedures  provided  toat  toose  preparing 
an  environmental  impact  statement 
"may,  where  appropriate"  solicit  infor- 
mation from  private  organizations  and 
government  agencies  wito  special  ex- 
pertise or  Interest.  The  commenter 
pointed  out  that  toe  NEPA  proWdes  toat 
such  consultations  "shall"  be  held  wito 
appropriate  government  agencies.  The 
Agency  agrees  and  has  changed  toat 
paragraph  of  toe  final  procedures  to 
comply  wito  toe  NEPA  requirement. 

7.  ParagraiA  3  of  the  proposed  pro- 
cedures concluded  k^  stewing  toat  toe 
Office  of  toe  General  Counsel  would  pro- 
Tide  advice  on  toe  lesBl  requirements  for 
the  m^paratioD  of  Impact  statements. 
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The  commenter  pointed  out  again  that 
legal  requirements  are  not  something  the 
General  Counsel  should  advise  on,  but 
rather  his  office  should  decide  such 
Issues.  The  Agency  agrees  and  has  re- 
vised the  last  sentence  of  paragraph  3 
of  the  final  procedures  to  require  that 
decisions  on  legal  requirements  regard- 
ing the  contents  of  environmental  im- 
pact statements  be  obtained  from  that 
office. 

8.  The  commenter  objected  that  sec- 
tion 6fa)  of  the  proposed  procedures 
would  be  applicable  to  ^'Limited  Official 
Use"  information  through  its  use  of  the 
term  "administratively  controlled  ma- 
terial-. The  Agency  agrees  tlmt  "Limited 
Official  Use"  Information  vi-ill  be  covered 
and  has  made  no  changes  in  the  final 
procedures  since  they  are  considered  ap- 
propriate for  information  properly  de- 
termined to  be  "Limited  Official  Use". 

9.  Section  6fd>  of  the  proposed  pro- 
cediu-es  set  no  minimum  time  for  ad- 
vance notice  of  public  hearings  on  en- 
vironmental Issues  and  allowed  hearings 
to  be  held  only  15  days  after  circulation 
of  the  draft  Impact  statement.  The  com- 
menter urged  that  the  section  be 
amended  to  provide  that,  where  possible, 
notice  of  hearings  In  the  Federal  Reg- 
ister and  the  circulation  of  draft  im- 
pact statements  should  occur  30  days  be- 
fore the  hearings.  The  Agency  agrees, 
and  has  added  a  new  sentence  to  that 
effect  In  section  6'd>  of  the  final  pro- 
cedures. 

The  Agency  is  always  interested  in 
receiving  public  comment  on  its  pub- 
lished .procedures  and  regulations.  This 
Is  particularly  so  in  this  case  due  to  the 
length  of  time  between  the  publication 
of  the  proposed  procedures  and  the 
publication  of  these  final  procedures. 
Persons  desiring  to  make  comments  or 
suggestions  for  consideration  concerning 
these  procedures  should  submit  them  in 
writing  to  the  General  Counsel.  U.S. 
Arms  Control  and  Disarmament  Agency. 
2201  C  Street,  N.W..  Washington,  D.C. 
20451. 

The  Agency  procedures  are  as  follows : 

1.  General.  Attention  is  called  to  sec- 
tion 102(2)  (C)  of  the  National  Environ- 
mental Policy  Act  (NEPAi  (42  U.S.C. 
4332(2)  (C) )  ;  section  309  of  the  Clean 
Air  Act  (42  U.S.C.  1857h-7);  Executive 
Order  11514  of  March  5.  1970;  and  the 
Guidelines  for  Preparation  of  ESiviron- 
mental  Impact  Statements  issued  by  the 
Council  on  Environmental  Quality 
(CEQ)  (40  CPR  Part  1500) .  incorporated 
herein  by  reference.  Except  as  modified 
by  the  present  policy  guides,  the  CEQ 
Guidelines  will  be  followed  by  the  respon- 
sible Agency  officials  in  complying  with 
policies  and  provLsidns  of  the  NEPA  and 
section  309  of  the  Clean  Air  Act.  The 
requirements  of  these  procedures  are  in 
addlticxi  to,  and  not  a  substitute  for,  any 
environmental  analyses  or  consultations 
required  by  any  international  obligations 
of  the  United  States. 

2.  Determining  Vie  Need  fur  Environ- 
mental Impact  Statements,  (a;  Whether 
or  not  an  environmental  impact  state- 
ment Is  required  under  section  102<  2hc> 
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of  the  NEPA  and  filed  for  any  Agency 
action,  the  policies  and  provisions  of 
NEPA  require  that  the  environmental  ef- 
fects of  proposed  actions,  and  reason- 
able alternatives  thereto  (including 
those  not  within  the  authority  of  the 
Agency),  be  considered.  The  process  of 
deciding  on  the  need  for  an  environ- 
mental impact  statement  on  any  Agency 
action  will  Itself  require  an  analysis  of 
the  effects  that  the  proposed  action  will 
have  on  the  human  environment.  The 
inquiry  into  environmental  effects  Ls 
mandated,  independent  of  the  require- 
ments to  file  environmental  impact  state- 
ments, by  section  102(2)  (B)  of  the 
NEPA,  which  requires  procedures  to  in- 
sure that  presently  imquantified  en- 
vironmental amenities  and  values  may 
be  given  appropriate  consideration  in  de- 
cisionmaking along  with  economic,  tech- 
nical, and  other  considerations.  Section 
1500.1  of  the  CEQ  Guidelines  underscores 
this  lay  recognizing  a  requirement  that 
agencies  build  into  the  decisionmaking 
process  an  appropriate  and  careful  con- 
sideration of  the  environmental  aspects 
of  proposed  actions.  WhUe  tlie  proced- 
ural requirements  of  section  102(2)  (C) 
must  be  carefully  complied  with,  it  must 
also  be  emphasized  that  the  essence  of 
the  NEPA  is  the  need  for  real  considera- 
tion of  environmental  effects. 

'b^  Section  102(2)  (C)  of  the  NEPA 
requires  an  environmental  impact  state- 
ment on  "every  recommendation  or  re- 
port on  proposals  for  legislation  and 
other  major  Federal  actions  significantly 
affecting  the  quality  of  the  human  en- 
vironment." Therefore,  If  otherwise  re- 
quired; an  environmental  Impact  state- 
ment must  be  prepared  for  an  activity 
which  is  both  a  major  Federal  action 
and  has  a  potentially  significant  effect 
on  the  environment.  For  a  general  elabo- 
ration of  the  terms  see  the  CEQ  Guide- 
lines, especially  sections  1500.5  and 
1500.6.  In  assessing  the  need  for  impact 
statements  regarding  any  particular  ac- 
tion, the  following  guidelines  wiU  be  con- 
sidered : 

(1)  The  Agency  is  responsible  for  de- 
termining whether  environmental  impact 
statements  are  required  and  for  prepar- 
ing such  statements  with  respect  to  Fed- 
eral actions  for  which  the  Agency  Is 
solely  responsible  or  for  which  it  Is  the" 
"lead  agency",  as  defined  in  section  1500.7 
(b)  of  the  CEQ  Guidelines.  However  this 
does  not  encompass  actions  having  no 
environmental  impact  under  peacetime 
conditicms  (e.g.,  actions  taken  in  formu- 
lating rules  regulating  the  conduct  of 
warfare) ,  or  activities  covered  by  section 
36  of  the  Arms  Control  and  Di?armament 
Act  (sec  146  of  Public  Law  94-141).  In 
connection  with  the  Agency's  responsi- 
bilities, it  should  be  noted  tliat  although 
the  Agency  conducts  acti\'itles  related  to 
the  preparation  for  and  management  of 
U.S.  participation  in  international  nego- 
tiations in  the  arms  control  and  disarma- 
ment field,  these  functions  are  subject 
to  the  direction  of  the  Secretary  of  State 
(see  22  U.S.C.  2551  fb\  22  U.S.C.  2574 
(a» .  and  the  Department  of  State  Circu- 
lar 175  Procedure  '11  FAM  720     .  'For 


Department  of  State  enriroiunental  im- 
pact statement  procedures,  see  37  FR 
19167,  September  19, 1972.) 

(2>  The  Agency  is  responsible  for  de- 
termining whether  environmental  impact 
Statements  are  required  "for  its  research 
projects  and  for  preparing  such  state- 
ments for  those  projects  which  constitute 
major  Federal  actions  significantly  af- 
fecting the  quality  of  the  human  envi- 
romnent.  Since  the  Agency's  research  L=; 
directed  at  acquiring  a  fund  of  theoret- 
ical and  practical  knowledge  for  arms 
control  and  disarmament  policy  formula- 
tion, tlie  conduct  of  most  Agency  re- 
search will  not  involve  significant  envi- 
ronmental impact;  however,  there  are 
types  of  research,  e.g.,  field  research, 
which  could  have  significant  effects  on 
the  environment  and  may  therefore  re- 
quire an  environmental  impact  state- 
ment. 

(3)  Mandatory  actions  (i.e.,  those  for 
which  no  alternatives  are  available)  re- 
quired imder  any  treaty  or  International 
agreement  to  which  the  United  States 
is  a  party,  or  required  by  the  decisions 
of  international  organizations,  author- 
ities, conferences,  or  consultations  in 
which  the  United  States  is  a  member  or 
participant,  will  not  be  considered  major 
Federal  actions  for  purposes  of  the 
NEPA. 

(4>  Indirect  effects  of  Agency  activities 
can  lead  to  a  need  to  file  an  environmen- 
tal impact  statement.  In  some  such  in- 
stances, the  Agency  might  be  the  lead 
agency  responsible  for  the  preparation 
of  such  a  statement.  However,  in  most 
cases,  another  Agency  will  be  responsible 
since  the  action  of  this  Agency  will 
merely  permit  rather  than  require  action 
by  the  other  agency  or  will  leave  open 
tlie  manner  in  which  the  actions  of  the 
other  agency  will  be  performed.  For  ex- 
ample, projects  such  as  the  destruction 
of  weapons  in  accordance  with  the  provi- 
sions of  an  international  arms  control 
agreement  would  be  the  subject  of  en- 
virormiental  Impact  statements,  if  other- 
wise required,  prepared  by  the  Depart- 
ment of  Defense,  the  Department  of 
State,  or  other  lead  agency.  In  some 
cases,  joint  preparation  of  the  statement 
by  two  or  more  agencies  may  be  appro- 
priate. 

3.  Responsibility  within  the  Agency. 
Tlie  Office  of  the  General  Counsel  (GC> 
it  resix)nsible  for  the  legal  aspects  of  fil- 
il^g  environmental  impact  statements 
and  the  contents  of  any  such  statements 
as  well  as  for  coordination  of  necessarv 
activities  related  thereto.  The  Non-Pro- 
Ilferation  and  Advanced  Technology  Bu- 
reau (NTH'  has  primaiy  responsibility 
for  the  scientific  and  other  non-legal 
aspects  of  the  Agency's  compliance  witli 
Uie  requirements  of  .the  NEPA.  Other 
Agency  bureaus  and  offices  are  respon- 
sible for  providing  necessary  assistance  to 
GC  and  NTB  on  environmental  matters. 
Disagreements  between  bureaus  and  of- 
fices will  be  referred  to  liae  Director  of 
the  Agency  for  resolution. 

Each  Agency  bureau  or  office  having 
aporational    responsibility   over   a   pro- 
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posed  major  acticm  which  may  signifi- 
cantly affect  the  environment  shall  In- 
form NTB  and  GC  Of  the  proposed 
action,  its  potential  envlromnental  Im- 
pact and  reasonable  alternatives  thereto. 
In  order  to  determine  whether  the  pro- 
posed action  will  be  "a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  env-lronment,"  NTB  and 
GC.  together  with  the  bureau  or  office 
having  operational  responsibility,  shall 
investigate  the  direct  and  indirect  envi- 
ronmental effects  of  the  proposed  action. 
Where  appropriate  to  supplement  their 
work  in  evaluating  the  environmental 
impact  of  the  proposed  action,  they  will 
solicit  information  from  other  parts  of 
the  Agency,  from  other  CJovemment 
agencies  with  jurisdiction  by  law  or  spe- 
cial expertise  with  respect  to  any  envi- 
ronmental impact  involved,  or  from  pri- 
vate organizations. 

In  each  instance  where  it  is  deter- 
mined, after  this  investigation,  that  no 
environmental  Impact  statement  will  be 
prepared  by  the  Agency,  a  memorandmn 
win  be  prepared  jointly  by  NTB  and  GC 
for  Agency  files  indicating  the  extent  of 
the  Investigation  conducted  and  the 
reasons  for  the  determination  that  no 
impact  statement  will  be  prepared.  A  list 
of  actions  for  which  such  memoranda 
have  been  prepared  will  be  available  to 
Government  agencies  or  members  of  the 
public  on  request  to  GC. 

Where  It  Is  determined  that  an  en- 
vironmental Impact  statement  will  be 
prepared  by  the  Agency,  NTB,  together 
with  the  bureau  havlng-operational  re- 
sponsibility and  GC  for  the  legal  aspects, 
will  prepare  the  statement.  In  doing  so, 
they  shall  consult  with  and  obtain  the 
comments  of  Government  agencies  with 
special  expertise  or  interest.  In  addition 
they  may,  where  appropriate,  soUcit  in- 
formation and  comments  from  private 
organizations  and.  tmder  the  direction  of 
the  Secretary  of  State,  engage  in  con- 
sultations with  foreign  governments 
whose  environments  will  be  substan- 
tially affected  by  the  proposed  action. 
Decisions  on  legal  requirements  regard- 
ing the  contents  of  environmental  im- 
pact statements  will  be  obtained  from 
GC. 

4.  Responsibility  for  Investigation  Into 
Environmental  Effects  of  All  Proposed 
Actions.  Even  where  it  appea^  clear 
from  the  start  that  a  proposefjraction 
will  not  require  an  environmental  im- 
pact statement,  the  consideration  of  pos- 
sible environmental  effects  will  still  be 
made  by  NTB  and  the  bureau  having 
operational  responsibility  and.  as  re- 
quired by  ihe  NEPA.  the  results  of  that 
investigation  will  be  an  integral  part  of 
the  decisionmaking  process.  Further- 
more, where  no  Impact  statement  will  be 
prepared,  GC  will  nonetheless  submit  for 
review  and  comment  to  the  Environ- 
mental Protection  Agency  (EPA)  all  pro- 
posals for  legislation,  regulations,  and 
construction  projects  which  are  related 
to  the  statutory  responsibilities  of  the 
Administrator  of  the  EPA.  as  required  by 
section  309  of  the  Clean  Air  Act  and  by 
section  1500.9(b)  of  the  CEQ  Guidelines. 

5.  General  Procedure.  Unless  excluded 


under  section  2,  actions  of  the  Agency 
which  are  covered  by  the  NITA  win  re- 
quire an  environmental  impact  state- 
ment. Section  1500.7(a)  of  the  CEQ 
Guidelines  emphasizes  "that  draft  en- 
vironmental statements  be  prepared  and 
circulated  for  comment  and  furnished 
to  the  Council  as  early  as  possible  In  the 
agency  review  process  in  order  to  permit 
agency  decisionmakers  and  outside  re- 
viewers to  give  meaningful  consideration 
to  the  environmental  issue  involved." 

The  draft  statements  will  be  distrib- 
uted by  GC  for  comment  to  Government 
agencies  with  jiu-isdiction  by  law  or  spe- 
cial expertise  with  respect  to  any  envl- 
roiuncntal  impact  involved,  such  as  the 
agencies  identified  in  Appendices  n  and 
III  of  the  CEQ  Guidelines,  and.  in  ac- 
cordance with  section  6(d'  below,  made 
available  to  the  public.  Upon  circulation 
of  draft  statements  to  the  EPA,  com- 
ment'; shall  be  requested  under  both  the 
NEPA  and  section  309  of  the  Clean  Air 
Act.  GC  shall  arrange  for  notice  of  the 
draft  statement's  availability  to  be  pub- 
lished in  the  Feder.^l  Register. 

Any  comments  received  wUl  be  con- 
sidered in  final  policy  decisions  and  in 
the  preparation  of  a  final  evirorunental 
impact  statement.  All  such  coniments 
should  be  attached  to  the  final  state- 
ment, and  those  responsible  comments 
not  adequately  discussed  in  the  draft 
statement  should  be  appropriately  dealt 
with  in  the  final  statement.  In  any  case 
where  comments  are  not  received  in  suf- 
ficient time  to  allow  consideration  in 
final  policy  decisions,  they  should  be 
considered  in  future  decisionmaking  in 
similar  areas  of  policy. 

6.  Exceptions.  The  nature  of  negotia- 
tions and  relations  at  the  international 
level  may  make  it  necessary  to  depart  in 
some  instances  from  the  procedures  in 
the  CEQ  Guidelines.  CEQ  foresaw  the' 
need  for  such  departures  in  sections 
1500.4  and  1500.11  of  the  CEQ  Guide- 
lines. Exceptions  applicable  to  the  Agen- 
cy are  set  forth  below: 

(a)  The  statements  and  other  written 
matter  prepared  to  comply  witli  the 
NEPA  should  not  normally  include  any 
classified  or  administratively  controlled 
material.  However,  there  may  be  situa- 
tions where  such  stat«nents  and  memo- 
randa cannot  adequately  discuss  en- 
vironmental effects  without  including 
material  classified  or  administi-atively 
controlled  under  the  provisions  of  22 
CFR  Part  605  and  the  ACDA  Security 
and  Classification  Handbook.  In  any 
event,  however,  those  portions  of  any 
stat«nent  which  are  not  classified  or  ad- 
ministratively controlled  shall  be  made 
available  to  the  public  unless  the  mate- 
rial thus  disclosed  would  be  distorted  or 
inccwnprehenslble. 

(b)  Every  attempt  will  be  made  to 
comply  with  the  30-day  and  90-day 
periods  which  section  1500.11  (bi  erf  the 
CEQ  Guidelines  requires  between  sub- 
mission of  statements  and  final  action. 
Where  schedules  of  international  con- 
ferences or  other  factors  make  this  inv 
possible,  the  Agency  will  con.<;ulc  with  the 
CEQ  concerning   appropriate   mod'.f.ca- 


ticKis  by  the  Agency  of  these  minimum 
arrangements  for  the  availability  of  en- 
vironmental impact  statonents. 

(c)  Normally,  agencies  consulted  in 
accordance  with  section  1500.9  of  the 
CEQ  Guidelines  shall  be  allowed  30  days 
for  reply,  and  the  EPA  shall  be  allowed 
45  days.  However,  the  procedure  in  sec- 
tion 6 lb)  above  will  be  followed  if  it  be- 
comes necessary  to  reduce  these  pertod«; 
When  this  is  the  case,  all  agencies  to 
whom  the  draft  statement  has  been  sent 
will  be  informed  by  GC  of  the  reduced 
time  period.  The  reduced  time  period 
must  also  be  included  in  the  public  notice 
published  in  the  Federal  Register 

<d>  Section  2(b>  of  Executi\-e  Order 
11514  establishes  requirements  for  pro- 
viding public  information  on  FMeral  ac- 
tions and  impact  statements  and  en- 
visions use  of  public  hearings  whenever 
appropriate.  Public  hearings  will  be  em- 
ployed by  the  Agency  following  the  cir- 
culation of  each  draft  impact  statement 
unless  It  is  determined  that  the  require- 
ments of  carrying  on  international  rela  - 
tions.  Including  the  constraints  of  time 
and  the  posture  of  the  United  States  in 
negotiations  do  not  allow  such  hearing.* 
to  be  carried  out  without  prejudice  to  the 
national  interest.  The  provisions  of  the 
Administrative  Procedure  Act  do  not  ap- 
ply to  hearings  invohing  "foreign  affairs 
functions";  however.  In  each  case  where 
hearings  are  employed  in  accordance 
with  this  paragraph,  a  public  notice  of 
the  hearings  shall  be  published  in  the 
Federal  Register  indicating  the  time  and 
place  pf  the  hearing  and  the  matters  to 
be  considered,  and  the  draft  environ- 
mental Impact  statement  shall  be  made 
available  to  the  pubUc  at  least  15  davs 
prior  to  the  hearings.  Where  possible, 
notice  of  hearings  in  the  Feder.al  Reg- 
ister and  circulation  of  draft  impact 
statements  should  occur  30  days  before 
the  hearings.  GC  shall  determine  the  na- 
ture and  the  procedures  to  be  employed 
for  such  hearings,  shall  arrange  for  the 
hearing  and  the  publication  of  the  pre- 
scribed notice,  and  shall  conduct  the 
hearing.  If  such  hearings  cannot  be  car- 
ried out,  arrangements  should  still  be 
made,  where  practicable,  for  an  expe- 
dited opportunity  for  members  of  the 
public  to  present  their  views  orally. 

Dated    January  21,  1977. 

Leon  Sloss. 
Acting  Director. 

iFR  Doc  77  2729  Filed  1-26  77:8:45  an» ! 

CIVIL  AERONAUTICS  BOARD 

(Older     No.     77-1-89;      Docltet     No.     2757.i; 
Agreement  CAB  26381  R-1  through!  B  8i 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Order 

Issued  under  delegated  authoritv  Jan- 
uary 14,  1977. 

An  agreement  has  been  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Acti 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  can  iers. 
foreign  air  carriers,  and  other  caiTiers, 
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embodied  in  the  resolutiOHS  of  the  Traf- 
fic Conferences  of  the  International  Air 
Transport  Association  (lATA),  and 
adopted  pursuant  to  the  provisions  oi 
Resolution  590  dealing  with  specific  com- 
modity rates. 

As  set  forth  in  the  attacliment,  the 
agreement  adds  three  and  extends  five 
specific  commodity  rates  under  existing 
specific  commodity  descriptions,  all  re- 
flecting reductions  from  general  cargo 
rates.  The  agreement  was  adopted  pur- 
suant to  improtested  notices  to  the  car- 
riers and  promulgated  in  an  lATA  letter 
dated  January  6,  1977. 

Pursuant  to  authority  duly  delegated 
by  the  Board  in  the  Board's  Regulations, 
14  CFR  385.14,  it  is  not  foiind  that  the 
subject  agreement  is  adverse  to  the  pub- 
lic interest  or  in  violation  of  the  Act,  pro- 
vided that  approval  is  subject  to  the  con- 
ditions hereinafter  ordereti. 

Accordingly,  it  is  ordered,  That: 

Agreement  26381,  R^l  through  R-8,  is 
approved.  Provided,  That  (a)  approval 
shall  not  constitute  approval  of  the  spe- 
cific commodity  descriptions  contained 
therein  for  piuTX)ses  of  tariff  publica- 
tions; (b)  tariff  filings  shall  be  marked  to 
become  effective  on  not  less  than  30  days' 


notice  troax  the  date  of  filing;  and  (e) 
where  a  speelfle  cominodlty  rate  is  pub- 
lished for  a  specified  minimiim  weight  at 
a  level  lower  than  the  general  com- 
modity rate  applicable  for  such  weigbt, 
and  where  a  general  commodiity  rate  Is 
published  for  a  greater  minimum  weight 
at  a  level  lower  than  such  specific  com- 
modity rate,  the  specific  commodity  rate 
shall  be  extended  to  all  such  greater 
minimiun  weights  at  the  applicable  gen- 
eral commodity  rate  level. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  order,  pursuant  to  the 
Board's  Regulations,  14  CFR  385.50.  may 
file  such  petitions  within  ten  da:  .s  f  ft*r 
the  date  of  service  of  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  unless  within  such  period  a  pefi- 
llon  for  review  is  filed  or  the  Board  gives 
notice  tliat  it  will  review  this  order  On 
i:s  own  motion. 

TliLs  order  will  be  publi-shed  In  the 
Federal  Register. 

By  James  L.  Deegan,  Chief.  Passenger 
and  Cargo  Rates  Division,  Bureau  of 
Ecoi!o;nirK 

Phyllis  T.  Kayloh, 
Secretary. 
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Kniirt  aii.l  vrgttabU?,  eiclufliiii;  .strawl>'iiiis,  lOO  I'/Vg,'  niiuiiimiu  *t'i(?lit  500  Ig 

Frotii  Jolianiit^sbiUT!  to  New  York. 
BafhriviTTi  shower  snt.i,  180  c,lig,  iniiiiniiim  w.  iglit  500  kg.  Froi>i  T^l  A\ir  to  N»w 

York. 
IxK-ks,  145  r/Tig,  iiiinimuin  weifiht  500  kg.  Ftdui  Tel  Aviv  to  Now  York 
Klcctrlcal  apparatus  for  killiiB  in.secls,  lyo  c/kg,  minimum  weight  500  kc.  From  Tt) 

Aviv  to  New  York. 
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I  Docket  No  27434) 
TEXAS  INTERNATrONAL  AIRLINES,   INC. 

Postponement  of  Argument  on  Motion  for 
Summary  Judgment 

!Argimient  on  the  motion  for  summary 
Judgment  In  this  proceeding  heretofore 
assigned  to  be  heard  on  February  7, 1977, 
(42  PR  3190,  dated  January  17,  1977) 
is  hereby  postponed  to  9:30  a.m.,  Feb- 
ruary 8,  1977  In  Room  1003,  Hearing 
Room  C,  Universal  NorUi  Bulldhig,  1875 
Connecticut  Avenue,  NW.,  Washington, 
D.C..  before  the  undersigned. 

Dated  at  Washington,  D  C  ,  January 
21.  1977. 

Janet  D.  Saxon, 
Administrative  Law  Judge. 

ira Doc.77-»7a8 Filed  l-2fl  77:8:46  am) 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Censas 

CENSUS  ADVISORY  COMMiTTEE  ON  THE 
SPANISH  ORIGIN  POPULATION  FX>R  THE 
1980  CENSUS 

Public  Meeting 

Puisuant  to  section  10(a)  <2i  ol  tlie 
federal  Advisory  Committee  Act  (5 
IJJ.S.C.,  Appendix  I  (1974)),  notice  la 
hereby  given  that  the  Census  Advisory 
Committee  on  the  Spanish  Origin 
Population  for  the  1980  Census  will  con- 
vaie  on  February  17  and  18,  1977  at  9:80 
a.m.  The  Committee  will  meet  In  Room 
3424,  Federal  Building  3,  at  the  Bureau 
of  the  Census  In  Sultland,  Maryland. 

The  Committee  Is  composed  of  21 
members  appointed  by  the  Secretary  of 
Commerce.  It  was  established  In  Febru- 


ary 1975  to  advise  the  Director,  Bureau 
of  the  CTensus,  on  such  1980  coisus  plan- 
ning elements  as  improving  the  accuracy 
of  the  population  count,  developing  de- 
finitions for  classification  of  the 
Spanish -origin  population,  recommend- 
ing subject  content  and  tabulations  of 
special  use  to  the  Spanish-origin  pop- 
ulation, and  expanding  the  dissemi- 
nation of  census  results  among  present 
and  potential  users  of  census  data  in  the 
Spanish-origin  population. 

The  agenda  for  the  February  17  meet- 
ing is:  (1)  Current  status  of  the  1980 
census  plans;  (2)  pretest  census  in  Oak- 
land, California;  (3)  enumeration  ol 
migrants;  and  (4)  reports  b^  Committee 
membei-s  on  population  items  on  tlie 
cerLsus  questionnaire. 

The  February  18  meeting,  which  will 
adjourn  at  12:30  p.m.,  will  consist  of; 
<l)  Reports  by  Committee  members  on 
housing  items  on  the  census  question- 
naire, <2)  affirmative  action,  and  (3) 
Committee  review  and  recommendations. 

The  meeting  will  l>e  open  to  the  pub- 
lic and  a  brief  period  will  be  set  aside-on 
February  18  for  public  comment  and 
questions.  Extensive  questions  or  state- 
ments must  be  submitted  In  writing  to 
the  Committee  Control  OfBcer  at  least 
3  days  prior  to  the  meeting. 

Persons  wishing  further  information 
f  onceming  these  meetings  or  who  wish 
to  submit  written  statements  may  con- 
tract Clifton  S.  Jordan,  Deputy  Chief, 
Demographic  Census  Staff,  Bureau  ol 
the  Census,  Room  3779,  Federal  Building 
3,  SuiUand,  Maryland.  (Mailing  addre.ss: 
Washington,  D.C.  20233)  Telephone 
<301)  763-5169. 

Dat/Hl-  January  21,  1977. 

Robert  L.  Hag  an, 

Acting  Director 
Bureau  of  the  Census 

IFR  Do.:. 7 7  2(328  PHed  1-26-77:8:46  am) 


National  Oceanic  and  Atmospheric 
Administration 

NEW  ENGLAND  REGIONAL  FISHERY  MAN 
AGEMENT  COUNCIL  AND  MID-ATLANTIC 
REGIONAL  FISHERY  MANAGEMENT 
COUNCIL 

Meetings 

Pursuant  to  section  302(h)  of  the 
Fishery  Conservation  and  Management 
Act  of  1976  (Pub.  L.  94-265) ;  and  section 
10(a)  (2)  of  the  Federal  Advisory  Com- 
mittee Act;  notice  is  hereby  given  of  a 
series  of  pxAllc  meetings  to  be  held  for 
the  purpose  of  receiving  public  views  and 
comments  on  a  Draft  Fishery  Manage- 
ment Plan  prepared  by  the  New  England 
Regional  Fishery  Management  CtouncD  to 
consultation  with  the  Mld-Atlantlc  Re- 
gional Fishery  Management  Coimcll  for 
the  foDowtog  fisheries:  (a)  Atlantic  cod 
(.GtuLua  morhua) ;  (b)  haddock  iMelano- 
grammua  tteglefintts'i ;  (c)  yellowtal) 
flounder  (Ltmanda  ferruginea) . 
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These  do  not  have  a  surplus  available 
for  foreign  nationals  to  harvest  and  thus 
the  draft  plan  pertains  solely  to  the  man- 
agement of  the  United  States  domestic 
groundfish  fisheries  identified  above. 

The  New  England  Regional  Fisher\' 
Management  Council  will  hold  its  public 
meetings  at  the  following  locations  and 
dates.  All  will  be  from  7:30  to  9:30  p.m. 

Mondav.    February    7,    1977    Gloucester   Cr.y 

Hall.  Dale  Avenue.  Gloucester.  Ma.'S^aclui- 

sait.;^. 
TulfSav.  February  8.  1977,  Brunswick  Re<:Te- 

ational  Hall.  30  Federal  Street.  Brunswick 

Maine. 
Wednesday,   February   9.    1977.   Holiday   Inn. 

500    Hathaway   Ro.vl,    New    Bedford.    Ma.-- 

sachusetts. 
Tl-iursdav,    Febru.ary    10.    1977.    Dutch    Inn 

Great  'island   Road.   Point   Judith.   Rhode 

Island. 
Friday,   February   11.   1977,  C^ape  Cod  Com- 
munity College.   West  Barnstable.  Ma.«a- 

chiisetts. 

The    Mid-Atlantic    Regional    Fislierj- 
Management  CouncU  wiU  hold  its  public 
meetings  at  the  following  locations  and 
dates.  AU  will  be  from  7 : 30  to  9 : 30  p.m. 
Monday,  February  7,  1977,  City  Hall,  4400  New 

Jersey    Avenue    (use    Davis    Avenue    En- 
trance) ,  WUdwood,  New  Jersey. 
Tuesday.  February  8,  1977,  Kings  Grant  Inn, 

River  Road  and  Route  70,  Point  Pleasants 

New  Jersey. 
Wednesday,  February   9.   ii}77.   Holiday  Inn. 

Routes  US  13N  and  113.  Dover.  Dela-vare 
Friday,  February  11.  1977,  (jold  Crest  Manor, 

North    Highway.   Southampton.   L.I.,    New 

York. 

Copies  of  the  Draft  Fishery  Manage- 
ment Plan  are  being  distributed  by: 
Office     of     th«    Dlrectoc.     National    Marine 

Fisheries  Service.  NOAA.  Page  Building  2— 

Room   400,   Washington.   DC.   20235,   Tel: 

202-634-7283. 

Members  of  the  pubhc  iiiterested  in 
immediately  viewing  a  c<H>y  of  the  draft 
plan  may  contact  any  member  of  tlie 
New  England  or  Mid-Atlantic  Regional 
Fishery  Management  Councils.  Copies  of 
the  complete  draft  plan  may  also  be 
viewed  at  the  public  meetings  and  sum- 
maries will  be  distributed  at  the  public 
meetings.  In  addition,  tlie  complete  draft 
plan  will  be  published  in  the  Federal 
Register  prior  to  the  above  meetings. 

A  summary  of  the  draft  plan  may  also 
be  obtained  by  contacting : 
John    C.    Bryson,    Executive    Director.    Mid- 
Atlantic     Regional    Fishery    Management 
Council,  c/o  Senator  Roth's  Office.  Federal 
Building,  North  New  Street.  Dover,  Dela- 
ware 19901. 
Patricia    Pelczarskl.    New    England    Regional 
Fishery  Management  Council,  c  o  National 
Marine  Fisheries  Service,  State  Fish  Pier, 
Gloucester.  Massachusetts  01930. 

Written  comments  on  the  drait  plan 
may  be  submitted  by  interested  members 
of  the  public  no  later  than  23  February, 
1977  to  either  of  the  addresses  above. 

This  notice  was  prepared  and  pub- 
lished at  the  request  of  the  New  England 
Regional  Fishery  Management  Ctoimcil 
in  consultation  with  tlie  Mid-Atlantic 
Regional  Fishery-  Management  Council. 


Dated  24  January.  1977  a'  \Va5hi!'^:.n 
DC 

WlNFRED  H.  MeIEOHM. 

A--sociate  Director,  Sational 
Marine  Fi!^her:cs  Service. 


IFR  Do.  77-2657  Filed  1-26- 
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DEPARTMENT  OF   DEFENSE 

Department  of  the  Army 

CONSTRUCTION  OF  MILITARY  FAMILY 
HOUSING  IN  FORT  BELVOIR.  VIRGINIA, 
MLITARY   RESERVATION 

Filing  of  Supplement  to  Final 
Environmental  Impact  Statement 

In  comphance  with  the  National  En- 
vironmental Policy  Act  of  1969,  the  Army 
is  filing  with  the  Council  on  Environ- 
mental Quality  a  Supplement  to  the 
Final  Environmental  Impact  Statement 
concerning  the  scope  reduction  to  444 
from  1.445  for  construction  of.  military 
housing  units  in  the  Fort  Belvoir,  Vir- 
ginia, Military  Reservation 

Copies  of  the  statement  liave  been 
forwarded  to  concerned  Federal.  State 
and  local  agencies.  Interested  individuals 
may  obtain  copies  from  the  Office  of  the 
UjS.  Army  Engineer  District.  Norfolk, 
ATTN:  NAOEN-D.  803  Front  Street, 
Norfolic.  Virginia  23510.  In  the  Washing- 
ton area,  Inspection  copies  can  be  seen 
in  the  Environmental  Office.  Assistant 
Chief  of  Engineers,  Room  1E676.  Penta- 
gon Building,  Washington.  DC  2'>310. 
(Telephone:  <202)  694-1163'. 

Charles  R.  Ford. 
Deputy  Assistant  Secretary 
of  the  Army  (Civil  Works  > . 

[FR  D>3c  77-2680  Piled  1   26-  77  8  45  am; 


Defense  Privacy  Board 

GUIDELINES  FOR  RELEASE  OF  PERSONAL 
INFORMATION  TO  COMMERCIAL  EN- 
TERPRISES 

Application  of  the  Privacy  Act  and  Exemp- 
tion 6  of  the  Freedom  of  Information 
Act 

On  August  30,  1976.  a  general  notice 
promulgated  by  the  Defense  Privacy 
Board,  FR  Doc.  76-25326,  was  published 
in  the  Federal  Register  f41  FR  36523> 
setting  forth  Department  of  Defense  pro- 
posed guidelines  for  release  of  personal 
information,  as  affected  by  the  Privacy 
Act  of  1974  and  Exemption  6  of  the  Free- 
dom of  Information  Act,  in  responding 
to  requests  for  information  or  assistance 
from  commercial  enterprises. 

The  notice  invited  interested  parties 
to  submit  their  views  and  comments  to 
the  Defense  Privacy  Board  by  Septem- 
ber 29,  1976.  All  comments  with  respect 
to  the  proposed  guidelines  were  given  due 
consideration.  As  a  result  of  comments 
received,  the  foUowing  changes  In  the 
revised  final  policy  guidelines  are  made 
in  addition  to  language  changes  for 
clarification: 

1.  A  new  sentence  is  added  to  para- 
graph 3.  containing  poUcy  guidelines 
which  reads:  "Requests  for  evaluation  of 


personal  cliaracteristics.  including  pay 
habits,  if  known,  shall  not  be  provided." 
Reason:  The  Department  of  Defense  is 
not  in  a  position  to  render  an  evaluation 
of  personal  characteristics  of  integrity 
or  ability  of  an  individual  to  pay  or  noi 
pay  liis  or  her  debts. 

2.  Paragraph  3b.  concerning  releabable 
information  pertaining  to  military  per- 
sonnel has  been  expanded  to  include: 
ciule  of  birth,  marital  status,  the  number. 
nimes.  sex  and  age  of  dependents, 
awarii^  and  decorations,  and  the  duty 
status  at  any  given  time.  Reason:  Infor- 
mation is  releasable  mider  the  Freedom 
of  Information  Act  exception,  or  matter 
of  public  record. 

3.  Paragraph  3e.  providing  locator  as- 
sistance, containing  tlie  sentence:  '•How- 
ever, once  an  individuals  affiliation  witli 
tlie  Department  of  Defense  is  terminateU 
tlirough  separation  or  retirement,  tlie 
locator  assistance  tlie  Department  may 
render  in  the  disclosure  of  home  addres.-^ 
is  severely  curtailed."  is  changed  by  add- 
ing: "unless  the  public  interest  dictates 
disclosure  of  the  last  known  home  ad- 
dress. "  Reason:  To  permit  disclosure  of 
hcKne  address  for  certain  special  over- 
riding public  policy  matters,  eg  .  child 
support  and  alimony. 

Accordingly',  the  Department  of  De- 
fense policy  on  guidelines  for  release  of 
personal  information  to  cranmercial  en- 
terprises, as  revised,  is  set  forth  below 
These  guidelines  will  be  incorporated 
within  the  Department  of  Defense  rules 
implementing  the  Privacy  Act  (Title  32. 
Chapter  1,  Part  286a>  which  is  currently 
under  revision. 

Effective  date:  This  pohcy  guideline 
shall  become  effective  February  1,  1977. 

Adopted  by  the  Defense  Privacy  Board 
at  its  office  in  Washington.  D.C.  on  the 
19th  day  of  January  1977. 


Dated:  January  24,  1977. 

Maurice  W.  Roche. 
Director.    Correspondence    and 
Directives.      OASD      (Covip- 
tr oiler) . 

Guidelines  for  Release  or  Personal 
Information  to  Commercial  Enter- 
prises 

1.  Scope.  The  provisions  of  this  guide- 
line apply  to  all  requests  for  personal 
information  or  assistance  concerning  De- 
partment of  Defense  military  and  ci- 
vilian personnel.  The  provisions  also 
apply  to  all  commanders,  supervisors, 
personnel  officers.  Privacy  Act.  and  Free- 
dom of  Information  Act  officials,  admin- 
istrators, legal  cotmsels  and  others  in- 
volved in  releasing  information  to  the 
public  within  the  various  components  of 
the  Department  of  Defense. 

2.  Background.  It  is  the  policy  of  the 
Department  of  Defense,  consistent  with 
the  Freedom  of  Information  Act  (5  UJ3.C. 
532)  to  make  available  to  the  public  the 
maximum  amoxmt  of  information  con- 
cerning its  operations  and  activities.  In- 
formation may  be  dlscltxed  wlttiout  the 
written    consent    of    the    Individual   to 
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whom  the  Iniomiatlon  peitauis  if  such 
disclosure  Is  required  under  the  Preedom 
of  Information  Act.  Section  552(b)  <6)  of 
that  Act,  however,  clearly  states  that  In- 
formation In  personnel,  medical  and 
similar  tiles  is  exempt  from  the  provl- 
.slixis  of  the  Act  If  disclosure  to  a  mem- 
ber of  the  public  would  result  in  a  clearly 
unwarranted  Invasion  of  personal  pri- 
vacy. Tills  guideline  attempts  to  strike  a 
balance  between  the  rights  of  all  re- 
questors under  the  Preedom  of  Informa- 
tlMi  to  obtain  information  in  Depart- 
ment of  Defense  records  and  the  rights 
of  IndlTlduals  pursuant  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  and  the  Pree- 
d«n  of  Information  Act  (5  U.S.C.  552)  to 
avoid  an  unwarranted  invasion  of  per- 
sonal privacy  by  the  release  of  personal 
Information  from  Department  of  Defense 
records.  This  guideline  attempts  to  ad- 
vise what  personal  information  concern- 
ing Individuals  of  the  Department  of 
Defense  can  tmd  cannot  be  disclosed.  To 
comply  with  the  Privacy  Act.  any  record 
contained  in  a  system  of  records  filed  by 
name  or  personal  identifier,  maintained 
within  the  Department  of  Defense  may 
not  be  disclosed  by  any  means  of  com- 
munication to  any  other  person  unless 
it. is  available  under  the  Preedom  of  In- 
formation Act,  or  to  any  agency  outside 
the  Department  of  Defense,  pursuant  to 
a  published  routine  use  or  pursuant  to  a 
written  request  by,  or  wlthythe  prior 
written  consent  of,  the  individual  to 
whom  the  record  pertains. 

3.  Policy  Guidelines.  Commercial  en- 
terprises hold  the  same  position  and  rela- 
tionship to  their  customers  and  to  the 
Government  as  they  did  before  the 
enactment  of  the  Privacy  Act.  In  this 
cdbnectlon,  l>anks,  branch  banks,  mili- 
tary banking  facilities,  credit  unions,  or 
any  type  of  commercial  facility  or  con- 
cession operating  on  any  Department  of 
Defense  installation  or  facility  have  no 
better  standing  than  any  other  commer- 
cial enterprises  or  public  requestor  in  the 
private  sector  to  obtaining  personal  In- 
formation concerning  Department  of 
Defense  personnel.  Within  their  usual 
business  relationships,  commercial  enter- 
prises are  assumed  to  be  responsible  for 
safeguarding  the  Information  provided 
by  their  clients  and  for  obtaining  only 
such  information  as  is  reasonable  and 
necessary  to  conduct  business.  This  in- 
cludes normal  credit  Information  and 
prdper  identification,  which  may  Include 
the  Social  Security  number.  Requests  for 
evaluation  of  personal  characteristics  in- 
cluding pay  habits.  If  known,  shall  not 
be  provided. 

a.  Indebtedness.  The  Department  of 
Defense  policy  towards  personal  indebt- 
edness is  set  forth .  In  DoD  Directive 
1344.9,  July  1,  1969,  <32  CPR  43a)  for 
military  personnel  and  the  Civil  Service 
Ccrinmission  FMeral  Personnel  Manuel 
*5  CFR  735.207)  for  federal  civilian  em- 
ployees. The  established  policy  towards 
indebtedness  expressed  in  these  docu- 
ments is  unaffected  by  the  Privacy  Act. 
Department  of  Defense  personnel  are  ex- 
pected to  pay  an  J\ist  financial  obliga- 
tions In  a  timely  and  proper  manner. 
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b.  Releasablc  Inforviatioii  Inlonna- 
Lion  which  would  be  released  as  required 
under  provisions  of  the  Preedom  of  Ijj- 
fonnatlon  Act  is  releasable  to  a  member 
of  the  public.  Verification  of  identity 
.shall  be  requued  of  an  Individual  or  com- 
mercial enterprise  seeking  acce.ss  to 
information  under  the  Freedom  of  Infor- 
mation Act  (5  U.S.C.  552)  only  wheE 
such  information  is  relevant  to  deter- 
mining whether  a  clearly  unwairanted 
invasion  of  privacy  would  result  from 
the  requested  release.  Information  avail- 
able under  the  Preedom  of  Information 
Act  and  not  involving  reseaich  or  dupli- 
cation may  be  releasable  by  telephone 
Examples  of  personal  infonnation  per- 
taining to  military  pei'somiel  which  nor- 
mally are  releasable  under  the  Preedom 
of  Information  Act  without  an  unwar- 
ranted invasion  of  personal  privacy  are: 
name,  rank,  date  of  rank,  salary,  present 
and  past  duty  assignments,  future  as- 
sigimients  which  are  final,  ofiice  phone 
number,  source  of  commission,  promotion 
sequence  number,  date  of  birth,  marital 
status,  the  number,  names,  sex  and  age 
of  dependents,  awards  and  decorations, 
and  the  duty  status  at  any  given  time. 
Disclosure  of  personal  Information  per- 
taining to  civiUan  Department  of  Defense 
employees  shall  be  made  in  accordance 
with  the  Civil  Service  Commission  Fed- 
eral Personnel  Manual  (5  CPR  Part-294  > . 
There  is  nothing  to  preclude  a  wi-ltten 
request  for  personal  Information  piu-su- 
ant  to  the  Freedom  of  Infonnation  Act. 
However,  a  formal  written  request  obli- 
gates the  addressee  to  various  automatic 
legal  obligations  should  the  request  be 
delayed  or  denied.  Search  and  duplica- 
tion may  require  more  time  for  process- 
ing and  subject  the  requester  to  search 
and  duplication  fees  (32  CFR  286.10). 

c.  Restrictions  on  Release  of  Persondl 
Infonnation.  <1)  Social  Security  Number 
(SSN) :  Disclosure  of  the  SSN  may  con- 
stitute a  clearly  imwarranted  invasion  of 
personal  privacy.  The  SSN  is  considered 
an  Individual  Identifier  in  accordance 
with  the  Privacy  Act,  which  need  not  be 
disclosed  in  all  Instances  without  the 
prior  written  consent  of  the  Individual 
concerned. 

«2)  Hmne  Addresses:  The  home  ad- 
dress of  an  indil^ual  is  considered  to 
be  personal  information,  the  release  of 
which  may  be  considered  a  clearly  un- 
warranted invasion  of  personal  privacy. 
In  this  regard,  an  lndl]^d\ial's  name  and 
address  may"  nut  be 'Sold  or  rented  un- 
less specifically  auUiorized  by  law.  Ldste 
or  compilations  of  names  and  hrane  ad- 
dresses, or  single  hmne  addresses  nor- 
mally will  not  be  disclosed,  without  the 
prior  written  consent  of  the  Individual 
concerned. 

iZ)  Hope  Telephone  Numbers:  An  in- 
dividual's h(Hne  telei^<Hie  number  falfe 
within  the  saxas  restrictions  imposed  on 
hone  addresses  set  forth  In  (2)  above. 

d.  IndividiMl  Consent.  Disclosure  may 
be  authorized  for  any  personal  informa- 
tion, including  tfaat  set  forth  in  o.  above, 
when  prior  written  consent  for  release 
is  obtained  from  the  Individual  con- 
cerned. There  is  nothing  to  preclude  com- 


mercial enterprises  in  their  diicx:t  bilat- 
eral negotiations  from  soliciting  any 
personal  information  deemed  necessary 
from  the  individual  concerned  or  Irom 
incoiTX)rating  consent  to  disclosure  of 
personal  information  lii  agreement"; 
signed  by  their  potential  custonier.s.  Sucli 
an  agreement  might  require  the  cus- 
tomer to  sign  a  consent  to  the  releo.se  o; 
certain  personal  information  at  tlie  tin-.t 
of  a  conditional  i:ale,  agreement,  or  the 
like.  Commercial  enterprises  may  incor- 
porate the  following  conditiorLs  of  di*- 
clasm'e  of  pei'sonal  infonnation  in  all 
agreements  honored  by  the  Dep:n-tine!)i 
of  Defense  as  meeting  the  prior  \vTitt/-ii 
corLsent  condition  for  the  release  oJ 
information: 

"I  hereby  authorize  the  Depavuiieiii  ••■i  De- 
fense and  Its  varioas  departments  and  co»))- 
niands  to  verify  my  social  security  number 
or  other  Identifier  and  disclose  my  home 
address  to  authorized  (name  of  commercia) 
enterprise)  oflSclals  so  that  they  may  contact 
me  In  connection  with  my  financial  bu.^lne.s,' 
with  (name  of  commercial  enterprise).  .*!) 
information  furnished  will  be  used  solely  \.i 
connection  with  my  financial  buslne?:?  rela- 
tionship with  (name  of  commercial  pnt>>T- 
prlse)." 

When  the  commercial  enterprise  pre- 
sents such  signed  authorizations,  the 
military  commands  or  installations  shall 
provide  the  appropriate  information 

e.  Providing  Locator  Assistance.  Ii. 
thase  cases  where  a  Department  of  De- 
fense member  with  a  financial  obligation 
is  reassigned,  and  fails  to  inform  a  com- 
mercial enterprise  or  individual  of  his  oi 
her  whereabouts,  the  remedy  is  tc  .<;eek 
the  locator  assistance  of  the  individual's 
last  known  commander  or  supervkor  at 
the  ofiBcial  position  or  duty  station  Vvii.h- 
in  that  particular  Department  of  De- 
fense component.  That  commander  or 
supervisor  shall  either  furnish  the  iii- 
dlvidual's  new  official  duty  location  ad- 
dress to  the  requestor  or  forward, 
through  official  channels,  any  corres- 
pondence received  pertaining  thereto  to 
the  individual's  new  commander  or  sup- 
ervisor for  appropriate  assistance  and 
response.  Correspondence  addres.sed  to 
the  individual  concerned  at  his  or  he> 
last  official  place  of  business  or  dutv 
station  Is  forwarded  as  provided  by  post- 
al regulations  to  the  new  location,  but 
the  individual  may  choose  not  to  re- 
spond. However,  once  an  individual's  af- 
filiation with  the  Department  of  Defense 
is  terminated  through  separation  or  re- 
tirement, the  locator  assistance  the  De- 
partment may  render  In  the  disclosure 
of  home  address  is  severely  curt^alled  un- 
less the  public  interest  dictates  disclosure 
of  the  last  known  home  address.  TTie  De- 
partment may  at  its  dlscretlcm  forward 
correspondence  to  the  individual's  last 
known  hcnne  address.  The  faidlvidual  may 
choose  not  to  respond  and  the  Depart- 
ment of  Defense  will  not  act  as  an  in- 
termediary for  private  matters  concern- 
ing former  Department  personnel  who 
are  no  longer  affiliated  with  it. 

|FH  Doc.77-2684  Piled  1-26-77:8  45  an)| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FBI.  678-SI 

FOSSIL  FUEL-FIRED  STEAM 
GENERATORS;  SO.  EMISSIONS 

Study  To  Review  New  Source 
Performance  Standard 

The  Clean  Air  Act  requires  the  En- 
vironmental Protection  Agency  to  de- 
velop and  implement  regulations  on  air 
pollution.  These  include  standards  of  per- 
formance for  new  and  modified  station- 
ary sources.  The  Act  also  provides  that 
the  Administrator  may.  frwn  time  to 
time,  revise  such  standsirds  as  new 
knowledge  or  technology  becomes  avail- 
able. 

In  December,  1971,  pursuant  to  sec- 
tion 111  of  the  Clean  Air  Act,  the  Ad- 
ministrator promulgated  a  regulation  es- 
tablishing standards  of  performance  for 
emissions  of  SO,  from  new  or  modified 
fossil  fuel-fired  steam  generators.  (40 
CPR  60.40  et  seq.)' Since  that  time,  the 
technology  for  controlling  these  emis- 
sions has  been  greatly  improved.  Emis- 
sions of  SO,  continue  to  be  a  national 
problem.  The  utUlty  industry  contributes 
about  half  of  all  the  SO.  emissions  from 
stationary  sources,  and  it  is  a  source  cat- 
egory for  which  rapid  growth  is  pre- 
dicted. 

EPA  was  petitioned  on  August  6,  1976, 
by  the  Oljato  and  Red  Mesa  Chapters 
of  the  Navajo  Tribe,  and  the  Sierra  Club, 
to  revise  that  standard  so  as  to  require 
a  90%  reduction  in  SO.  «nissions  from 
all  coal-fired  power  plants.  The  petition 
included  detailed  information  w^ich  on 
its  face  presented  a  c(«npelling  case  to 
support  the  claim  that  advances  in  tech- 
nology since  1971  call  for  a  revision  of 
the  standard,  and  EPA  has  agreed  to  in- 
vestigate the  matter  thoroughly. 

EPA  is  required  to  consider  a  broad 
range  of  issues  in  promulgating  or  revis- 
ing a  standard  issued  under  section  111 
of  the  Clean  Air  Act.  Any  revision  of  this 
regulation  would  have  broad  environ- 
mental impact  by  reducing  nationwide 
SO,  emissions,  and  would  have  economic 
Impact  in  terms  of  added  Industry  con- 
trol costs  and  their  attendant  effect  on 
the  cost  of  electrical  power.  Accordingly, 
the  Agency  has  initiated  a  study  to  com- 
plete the  technological,  economic  and 
other  documentation  needed  to  deter- 
mine to  what  extent  the  regulation  for 
emissions  of  SO-  from  fossil  fuel -fired 
steam  generators  should  be  revised.  This 
study  is  scheduled  for  completion  by  No- 
vember 1977. 

Interested  persons  are  invited  to  par- 
ticipate in  Agency  efforts  by  submitting 
written  data,  opinions  or  arguments  as 
they  may  desire.  The  Agency  is  specifi- 
cally Interested  in  information  on  the 
following  aspects  of  fossil  fuel-fired 
steam  generators  and  their  SO,  emis- 
sions: industry  definitions;  emission 
data;  toxlcologlcal  data;  information 
concerning  both  demonstrated  emission 
control  technology  and  processes;  cost 
associated  with  the  control  of  SO,  emis- 
sions and  solid  and  liquid  waste  treat- 


ment and  disposal  systems;  and  meth-  ed  "se  pesticides  except  those  individuals 
ods  and  costs  of  coal  desulfurization.  ^"''"^^^^  ^  licensed  as  structural  Pest 
communication  on  these  or  any  other  ^>_^^I°LOj^™^^.^.*^.l'^^^l^^'ef.^^"  1>! 
aspects  of  this  program  should  be  sub- 


mitted to :  the  Environmental  Protection 
Agency,  Office  of  Air  Quality  Planning 
and  Standards.  Emission  Sttmdards  and 
Engineering  Division,  Research  Triangle 
Park.  North  Carolina  27711.  Attention: 
Mr.  Don  R.  Goodwin. 

In  the  near  future.  EPA  will  conduct 
a  public  hearing,  at  which  Interested  per- 
sons win  have  the  opportimity  to  orally 
present  their  views  on  this  subject.  The 
time  and  place  of  the  hearing  w  ill  be  an- 
nouiiced  in  a  separate  notice. 

Dated:  January  19.  1977. 

Roger  Stretow. 
Aisistant  Administrator  for 
Air  and  Waste  Management. 
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LOUISIANA 

Submi  ^sion  of  State  Plan  for  Certification 
of  Pesticide  Applicators 

In  accordance  with  the  provisions  of 
Section  4ia)  (2)  of  the  Federal  Insecti- 
cide, Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (86  Stat.  973;  7 
U.S.C.  1361  and  40  CFR  Part  171  <39  PR 
36446  (Oct.  9,  1974)  and  40  PR  11698 
(March  12,  1975) ) ,  the  Honorable  Edwin 
Edwards,  Governor  of  the  State  of 
Louisiana,  has  submitted  a  State  Plan 
for  Certification  of  Commercial  and  Pri- 
vate .Applicators  of  Restricted  Use  Pesti- 
cides to  the  Enviionmental  Protection 
Agency  fEPA)  for  contingency  approval, 
pending  promulgation  of  proposed  regu- 
lations. Notice  is  hereby  given  of  the  in- 
tention of  the  Regional  Administrator, 
EPA.  Region  VI,  to  approve  this  plan  on 
a  contingency  basis  pending  promulga- 
tion of  the  proposed  regulations. 

A  summary  of  the  plan  follows.  Tlie 
entire  plan,  together  with  all  attached 
appendices,  except  for  sample  examina- 
tions, may  be  examined  during  normal 
business  hours  at  the  following  locations : 

Louisiana  Department  of  Agriculture.  Harry 
D.  Wilson  Lab.  Room  223.  LSU  Campxis. 
Baton  Rouge,  Louisiana  70893.  plione: 
504-389-5478. 

tr.S.  Environmental  Protection  Agency,  Re- 
gion VI,  Pesticides  &  Hazardous  Materials 
Branch.  First  International  Building,  1201 
Elm  Street,  Etellas,  Texas  75270,  phone: 
214-749-7601. 

U.S.  Environmental  Protection  Agency,  Office 
of  Pesticide  Programs  (WH-569),  Federal 
Register  Section,  Room  401  Ea.st  Tow«r.  401 
M  Street  SW.,  Washington  .  D.C  20460, 
phone:    202-755-4854. 

Si-MM.\Ry  OF  LonsiANA  St.^tf  Plan 

The  Louisiana  Department  of  Agriculture, 
Bureau  of  Technical  Services,  has  been  des- 
ignated as  the  State  Lead  Agency  for  the 
administrator  of  the  pesticide  certification 
program.  Since  the  authority  to  regulat* 
applicators  is  legislatively  delegated  between 
the  Bureau  of  Technical  Services  and  the 
Bureau  of  Entomology  and  Plant  Industry 
within  tbe  Department  of  Agriculture,  each 
agency  wlU  certify  those  applicators  in  its 
sphere  of  authority.  The  Bureau  of  Technical 
Services  will  certify  all  applicators  of  restrlct- 


certifled  by  the  Bureau  of  Entomology  and 
Plant  Industry  la  conjunction  with  the  li- 
censing procedure  of  the  Structural  Pest  Con- 
trol Commission.  The  Bureau  of  Entomology 
and  Plant  Industry  Is  tbe  departmental  ad- 
junct to  the  Structural  Pest  Control  Com- 
mission and  as  such  wUl  administer  the  laws, 
rules,  and  policies  of  the  Commission  regard- 
ing certification. 

The  Cooperative  Extension  Service  will 
handle  training  and  educational  aspects  of 
certification  with  participation  by  the  Bureau 
of  Entomology  and  Plant  Industry  and  the 
Bureau  of  Environmental  Health  in  the  areas 
in  which  they  have  available  expertise. 

Legal  avithority  for  the  program  Is  con- 
tained in  the  Louisiana  Pesticide  Control  Aci 
(R.S.  3:1621-1642)  and  the  Louisiana  Struc- 
tural Pest  Control  Law  (R.S.  40:1261-1274). 
and  proposed  regulations.  A  copy  of  the  pro- 
posed reg\ilations  Is  attached  to  the  plan. 

The  plan  Indicates  that  the  State  Lead 
Agency  and  cooperating  Bigencies  have  suiR- 
cient  qualified  personnel  and  funds  necessary 
to  carry  out  the  programs. 

The  Bureau  of  Technical  Services  will  sub- 
niit  an  annual  report  providing  the  Informa- 
tion required  in  40  CFR  171.7(d)  on  March  1 
of  each  year  for  the  previous  year  and  other 
reports  as  niav  be  required  by  40  CFR  171.7 
(dl. 

Tlie  major  categories  for  commercial  ap- 
plicators for  the  State  of  Louisiana  will  con- 
form to  those  listed  In  40  ClFTt  171.3*bl. 
Louisiana  I'.as  adopted  the  following  sub- 
categorie.'i: 

2.  Forest  Pe-t  Control:  a.  General  Forest 
Pest  Control  b.  Forest  Tree  Seed  Orchards 
and  Nurseries  Pest  Control,  c.  Wood  Process- 
ing Treatment. 

6.  Right-of-Way  Pest  Control:  a.  Indus- 
trial Weed  and  Brush  Control. 

7.  Industrial.  Institutional,  Structural  and 
Health  Related  Pest  Control:  a.  Commercial 
applicators  licensed  as  Pest  Control  Opera- 
tors by  the  Bureau  of  Entom.ology  and  Plant 
Industry  in  the  following  areas.  1.  Ento- 
mology. 2.  Wood-destroying  Organism  Con- 
trol. 3.  Household  Pest  Control.  4.  Fumiga- 
tion. 5.  Rodent  Control,  b.  Commercial 
applicators  not  covered  by  subcategories  7a 
or  7c.  c.  Commercial  appUcators  who  apply 
or  supervise  the  application  of  ptetlcldes  with 
restricted  uses  In,  on.  or  around  establish - 
ment«  engaged  in  the  manufacture  of  food 
products  from  raw  agricultural  commodities. 

8.  Public  Health  Pest  Control :  a.  Mosquito 
Control  (governmental  programs),  b.  Rodent 
Control  (governmental  programs),  c.  Com- 
munity Public  Health  Pest  Control. 

Appro.ximately  4,905  commercial  and 
70.000  private  applicators  will  need  cer:i!i- 
cation. 

Commer  ial  applicators  will  be  certified 
xising  the  standards  of  competency  estab- 
lished in  40  CFR  171.4(b&c)  and  171.6.  Com- 
petency will  be  determined  by  written  ex- 
amination for  both  general  and  specific 
standards. 

Commercial  applicators  will  be  certified  by 
written  examinations  administered  by  em- 
ployees of  the  appropriate  agency.  These  tests 
will  be  graded  by  agency  employees  and  the 
results  will  be  mailed  to  the  applicators. 

In  accordance  with  40  CFR  171.7(e)(3), 
the  State  of  Louisiana  has  described  its  cur- 
rent licensing  program  for  applicators  la 
subcategory  7a,  1-5  (See  App.  B,  B.S.  40:1266) 
and  has  requested  authority  to  certify  those 
applicators  licensed  m  these  categories  on 
the  basis  of  written  examinations  ifiib  fur- 
ther demonstration  of  competency  solely 
through  a  written  examlnatton  covering  the 
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general  star.d!\rd«.  This  Agency  bas  reviewed 
the  examinations  submitted  with  the  Plan, 
and  has  de-.ermlned  that  applicators  licensed 
on  the  basis  of  the  examinations  have  satis- 
fied the  requirements  for  certification  with 
respect  to  the  specific  standards  of  conipe- 
yenry.  Fas.sa(.">  by  the=e  applicators  of  a  wirlt- 
ter.  examination  coverlnt;  the  general  stand- 
ards would,  in  this  Agency's  view,  fully  sat- 
isfy the  requirements  for  certification.  Ac- 
cordingly, notice  Is  hereby  given  of  the  In- 
te'.iiioii  of  the  Regional  Admlni>tracor  to 
approve   the   Louisiana  request. 

Private  applicators  will  be  certified  to  the 
s-andards  of  competency  listed  in  40  CFR 
171.5  and  171.6. 

General  certification  will  be  obt^xined  by 
private  applicators  by  one  of  two  methods: 

1.  O>mpletion  of  a  State  Cooperative  Ex- 
tension Service  training  course  which  wUl 
include  oral  review  questions  and  group 
discussions: 

2.  Completion  of  written  examination  ad- 
ministered by  the  State  tread  Agency. 

Single  product  certification  will  be  xised  for 
certification  of  private  applicators  who  can- 
not read  the  label  and  for  emergency  certi- 
fication. A  written  questionnaire  will  be  u.sed 
for  single  product  certification.  This  ques- 
tionnaire will  be  administered  by  field  In- 
spectors of  the  Bureau  of  Technical  Services 
and  employees  of  other  designated  agencies. 
Applicators  able  to  read  the  label  will  be 
allowed  to  fill  out  the  questionnaire  while 
those  applicators  not  able  to  read  a  label 
will  be  asked  the  questions  by  the  field  In- 
spector or  employee  of  the  designated  agency. 
This  certification  will  be  valid  for  one  year. 
Emergency  certiflcatloa  will  not  be  renew- 
able. Non-reading  applicator  certification  will 
be  renewable. 

Programmed  Instruction  may  be  utili:^ed  in 
the  future  as  a  means  of  granting  general 
certification.  Louisiana  will  submit  a  copy 
of  the  programmed  Instruction  to  EPA  for 
approval. 

A  copy  of  the  examinations  or  a  repre- 
sentative sample  of  questions  has  been  sub- 
mitted with  the  plan  for  review. 

To  preserve  the  confidentiality  of  the  ex- 
aminations, the  State  of  Louisiana  has  re- 
quested ihey  not  be  made  available  for  public 
inspection.  The  Agency  agrees  with  this 
request  and  has  removed  the  examinations 
and  sample  questions  from  the  public  In- 
spection copies  of  the  plan. 

Credentials  will  be  furnished  to  all  appli- 
cators when  they  become  certified. 

Louisiana  will  not  accept  the  Government 
Agency  Plan  (GAP)  as  It  Is  understood  at 
this  time.  Within  60  days  of  final  approval  of 
the  GAP  a  statement  will  be  forwarded  to 
EPA  m  regards  to  acceptance  of  GAP. 

The  Department  of  Agriculture  Intends  to 
enter  into  agreements  with  the  two  Indian 
reservations  in  the  St%te  to  provide  for  Ju- 
risdiction of  applicators  under  this  State 
Plan.  Copies  of  this  acrcement  will  be  fur- 
nished to  EPA. 

Louisiana  is  open  to  reciprocity  with 
States  that  have  competency  standards  at 
least  equal  to  Louisiana.  Copies  of  these 
agreements  will  be  furnished  to  EPA. 

Other  pesticide  regulatory  activities  In- 
clude the  regulation  of:  pesticide  dealers, 
pesticide  registration.",  pesticide  residues. 
and  pest  management  con.suItants. 

Pesticide  Inspectors  will  make  checks  of 
persons  applying,  selling,  cvr  recommending 
the  application  of  pesticides  to  determine  if 
they  are  complying  with  the  law.  Inspectors 
may  also  sample  pesticides  to  determine  if 
they  meet  the  analysis  spedQcatlon.  The  In- 
spector may  also  obtain  pesticide  residue 
samples. 

The  certification  documents  ^credentials) 
will  be  renewed  every  three  years  for  private 
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applicators  and  every  y?ar  for  comn'iercial 
applloators.  All  applicators  wUl  be  required 
to  attend  a  training  session  every  three  years 
beginning  October  21,  1977  to  maintain  their 
certification. 

Public  Commfnts  i 

Interested  persons  are  invited  to  sub- 
mit written  comments  on  the  proposed 
State  Plan  for  the  State  of  Louisiana  to 
the  Chief,  Pesticides  and  Hazardous  Ma- 
terials Branch,  Region  VI.  Environ- 
mental Protection  Agency,  Fir^t  Inter- 
national Building,  1201  Elm  Street,  Dal- 
las, Texas  75270.  The  comments  must  be 
received  on  or  before  February  28,  1977, 
and  should  bear  the  identifying  notation 
(OPP-42038i.  All  written  commenta 
filed  pursuant  to  this  notice  will  be 
available  for  public  inspection  at  the 
above  mentioned  location  from  8:30  a.m. 
to  3:30  p.m.  Monday  through  Fiida;-. 


Efcite;  JanuaiT  14,  1977. 

John  C.  White. 
RfgionaJ  Administrator. 

EPA,  Region  VI. 

IFR  D'-: -77-2590  Filed  1-26 -77:8:35  am] 
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NEW  YORK 

Approval  of  State  Plan  for  Certification  of 
Commercic!  and  Private  Pesticide  Appli- 
cators 

Section  4ta^  (2)  of  the  Federal  Insec- 
ticide. Pimglcide,  and  Rodenticide  Act 
(FIFRA>.  as  amended  (86  Stat.  973;  1 
U.S.C.  136b)  and  the  Implementing  regu- 
lations of  40  CFR  Part  171  require  each 
State  desiring  to  certify  applicators  to 
submit  a  plan  for  its  certification  pro- 
gram. Any  State  certification  program 
under  this  section  shall  be  maintained  in 
accordance  with  the  State  Plan  approved 
under  this  section. 

On  October  28,  1976.  notice  was  pub- 
lished in  the  Federal  Register  (41  FR 
47283)  of  the  intent  of  the  Regional  Ad- 
ministrator, Environmental  Protection 
Agency  (EPA)  Region  n,  to  approve,  on 
a  contingency  basis,  the  New  York  State 
Plan  for  Certification  of  Pesticide  Ap- 
plicators  (New  York  State  Plan).  Con- 
tingency approval  was  requested  by  the 
State  of  New  York  pending  enactment 
of  an  approvable  amendment  to  Article 
33  of  the  Environmental  Conservation 
Law  to  delete  or  clarify  the  exemption 
granted  to  public  employees  from  unlaw- 
ful acts  and  pending  approval  of  imple- 
menting regulations.  Complete  copies  of 
the  New  York  State  Plan  were  made 
available  for  public  inspection  at  the 
Bureau  of  Pesticides.  Division  of  Quality 
Services,  Department  of  Environmental 
Conservation,  Albany,  New  York;  Pes- 
ticides Branch.  Environmental  Progranu 
Division,  EPA  Region  n.  New  York,  New 
York  and  the  Federal  Register  Section. 
Technical  Services  Division,  OflBce  of 
Pesticide  Programs,  EPA  Headquarters, 
Washington,  D.C. 

The  only  written  comments  received 
were  from  the  National  Canners  Associa- 
tion. These  comments  were  carefully  re- 
viewed and  evaluated  by  EPA  and  by  the 


Department  of  Environmental  Conser- 
vation, the  State  lead  agency  responsible 
for  implementing  the  New  York  State 
Plan. 

The  National  Caiiners  Association 
commented  tiiat  because  pesticide  appli- 
cator training  is  not  required  by  amended 
FIFRA.  New  York  State  Cooperative  Ex- 
tension Service  ftmds  for  training  she-.' i 
not  be  considered  in  the  assessment  of 
tlie  adequacy  of  funding  to  support  the 
State  Plan.  Although  the  State  of  Ne.v 
York  plans  to  utilize  training  programs 
as  an  integral  part  of  the  pesticide  appli- 
cator certification  program,  the  Agency 
a.ssessed  the  proposed,  certification  pro- 
gram only  on  the  basis  of  funding  infor- 
mation provided  by  the  lead  agency. 

Objections  were  raised  to  the  States 
intention  to  require  a  certification  fee 
for  pesticide  applicators,  to  the  plan's 
provision  for  private  applicator  categor- 
ies and  to  certain  eommercial  applicator 
subcategory  divisions.  It  is  Uie  Agency's 
position  that  Section  4  of  the  amended 
FIFRA  establishes  a  coordinated  State 
Federal  program  for  certifying  applica- 
tors witli  section  4(a)(1)  making  EPA 
responsible  for  prescribing  applicator 
certification  standards.  Under  section  24 
of  the  amended  FIFRA,  the  States  are 
left  with  a  great  deal  of  flexibility  in  de-  . 
veloping  their  individual  programs  pro- 
vided these  programs  meet  the  prescribed 
Federal  standards.  These  comments  re- 
ceived pertain  to  regi^tory  requirements 
which  are  specific  to  the  State  of  New 
York  and  do  not  address  the  acceptability 
of  the  regulations  to  the  Agency.  Since 
these  comments  are  pertinent  to  the  spe- 
cifics of  the  New  York  State  Plan,  the 
Agency  haa  forwarded  the  comments  to 
the  Department  of  Environmental  Con- 
servation for  its  c(»isideration. 

Certain  comments  address  regulations 
promulgated  under  amended  FIFRA 
rather  tlian  the  acceptability  of  the  plan 
imder  Federal  regulations.  Since  these 
comments  are  not  germane  to  the  con- 
formance of  the  plan  to  prescribed 
standards  they  were  not  considered  by 
the  :Agency. 

The  New  York  State  Plan  will  remain 
available  for  public  inspection  at  the 
Bureau  of  Pesticides,  Division  of  Quality 
Services,  Department  of  Environmental 
Conservation,  50  Wolf  Road,  Albany.  New 
York. 

It  has  been  determined  that  the  New 
York  State  Plan  will  satisfy  the  require- 
ments of  Section  4(a)  (2)  of  the  amended 
FIFRA  and  of  40  CFR  Part  171  if  an 
approvable  amendment  to  Article  33  of 
the  Environmental  Conservation  Law  to 
delete  or  clarify  the  exemption  granted 
to  public  employees  from  unlawful  actc? 
is  enacted  and  if  necessary  implementing 
regulations  arc  promulgated.  According- 
ly, tl>e  New  York  State  Plan  is  approved 
contingent  upon  enactment  of  such 
amendment  and  upon  promulgation  of 
implementing  regulations  In  accordance 
with  and  as  prescribed  in  the  State  Plan. 

This  contingency  approval  shall  expire 
on  October  21,  1977,  If  these  terms  and 
conditions  are  not  satisfied  by  that  time. 
On  or  before  the  expiration  of  the  period 
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of  contingency  approval,  a  notice  shall  be 
published  in  the  Federal  Register  con- 
cerning the  extent  to  which  these  terms 
and  conditions  have  been  satisfied,  and 
the  approval  status  of  the  New  York 
State  Plan  as  a  result  tiiereof . 

Effective  date.  Pursuant  to  Section  4 
(d'  of  the  Administrative  Procedure  Act. 
5  U.S.C.  553(d),  the  Agency  finds  that 
there  is  good  cause  for  providing  that  the 
contingency  approval  granted  herein  to 
the  New  York  State  Plan  shall  be  effec- 
tive immediately.  Neither  the  New  York 
State  Plan  itself  nor  this  Agency's  con- 
tingency approval  of  the  Plan  create  any 
direct  or  immediate  obligations  on  pesti- 
cide applicators  or  other  persons  in  the 
State  of  New  York.  Delays  in  the  work 
necessary  to  implement  the  plan,  such  as 
may  be  occasioned  by  providing  some 
later  effective  date  for  this  contingency 
approval,  are  inconsistent  with  the  pub- 
lic interest.  Accordingly,  this  contingency 
approval  shall  become  effective  imme- 
diately. 

Dated:  January  70, 1977. 

Eric  B.  Outwater, 
Acting  Regional  Administrator, 
United  States  Environmental 
Protection  Agency,  Region  II. 

IFR  Doc .77-2589;  PUed  1-26-77; 8: 45  ami 
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WASHINGTON  STATE  DEPARTMENT  OF 
AGRICULTURE 

Issuance  of  Specific  Exemption  To  Use 
Benomyl  to  Control  Fungus  on  Cabbage, 
Cauliflower,  Broccoli,  and  Brussels 
Sprout  Seeds 

Pursuant  to  the  provisions  of  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA),  as 
amended  (86  Stat.  973;  89  Stat.  751;  7 
U.S.C.  136(a)  et  seq.),  notice  is  given 
that  the  Environmental  Protection 
Agency  (EPA)  has  granted  a  specific  ex- 
emption to  the  Washington  State  De- 
partment of  Agriculture  (hereafter  re- 
ferred to  as  the  "Applicant")  to  use 
benomyl  on  commercial  cabbage,  cauli- 
flower, broccoli,  and  brussels  sprout 
seeds  in  western  Washington  to  control 
infestations  of  the  fungus  Phoma  lingam , 
which  causes  the  plant  disease  called 
"blackleg".  This  exemption  was  granted 
in  accordance  with,  and  is  subject  to,  tlie 
provisions  of  40  CFR  Part  166,  issued 
December  3,  1973  (38  FR  33303),  which 
prescribes  requirements  for  exemption  of 
Federal  and  State  agencies  for  use  of 
pesticides  under  emergency  conditions. 

This  notice  contains  a  summary  of 
certain  information  required  by  regula- 
tion to  be  included  in  the  notice.  For 
more  detailed  information,  interested 
parties  are  referred  to  the  application  on 
file  with  the  Registration  Division  (WH- 
567  ».  OfiBce  of  Pesticide  Programs,  EPA, 
401  M  Street,  S.W.,  Room  E-315,  Wash- 
ington, D.C. 20460. 

According  to  the  Applicant,  Phoma 
lingam,  the  causal  agent  of  blackleg  dis- 
ease In  these  crucifers  (plsoits  of  the  fam- 
ily Cruciferae)  Is  frequently  present  on 


seed,  but  epidemic  outbreaks  depend  on 
the  weather  conditions  in  seed  growing, 
transplant  and  food  production  area.'^ 
The  organism,  which  may  remain  viable 
on  plant  debris  for  up  to  four  ^4  >  years, 
can  be  introduced  into  new  fields  by  seed 
transmission.  The  Applicant  stated  that 
a  disastrous  outbreak  of  cabbage  black- 
leg occurred  in  the  eastern  cabbage- 
growing  States  in  1973  as  a  re.^ult  of  seed 
transmission  of  Phoma  lingam.  In  that 
year,  cabbage  growers  suffered  a  t.en  <  10  ' 
percent  lo.=:s  of  the  nation's  cabbage  crop 
to  blackleg  and  blackrot;  the  cabbage 
seed  gi-owing  industry  of  Washington 
State  was  tiireatened  by  lawsuits  and  the 
potential  loss  of  insurance  coverage. 

Control  of  this  fungus  requires  effec- 
tive treatment  of  stock  seed  used  for  seed 
production  and  commercial  seed;  how- 
ever, tolerances  have  not  been  estab- 
lished for  benomyl  residues  on  cabbage, 
cauliflower,  broccoli,  or  brussels  sprouts. 
EPA  has  made  the  determination  that 
the  use  of  benomyl  on  seed  used  exclu- 
sively for  seed  production  does  not  consti- 
tute a  food  use  and  therefore,  does  not  re- 
quire food  tolerances.  Although  there  is 
an  alternative  control  method,  hot  water 
treatment,  the  Applicant  contended  that 
it  is  not  effective  and  may  cause  damage 
to  the  seeds.  The  fungus  Phoma  lingam 
has  been  foimd  on  seeds  from  this  year's 
cabbage  crop;  without  an  effective  con- 
trol method,  spread  of  the  fungus  to 
growing  fields  by  seed  transmission  may 
occur. 

The  Applicant  will  treat  up  to  one  mil- 
lion (1,000,000)  poimds  of  commercial 
seed  which  has  been  harvested  from  the 
1976  cabbage,  cauliflower,  broccoli  and 
bruss^  sprout  seed  production  crop. 
The  seed  from  these  crucifers  will  be  uti- 
lized for  food  production  in  1977.  Ben- 
omyl (Benlate  50  i>ercent  wettable  pow- 
der, EPA  Reg.  No.  352-354  AA)  will  be 
applied  at  the  rate  of  eight  (8)  ounces 
of  the  product,  four  (4)  oimces  active  in- 
gredient, in  suflScient  water  to  treat  one- 
hundred  (100)  potmds  of  seed.  Seeds  will 
be  treated  upon  the  determination  of  the 
presence  of  Phoma  lingam;  each  seed  lot 
will  be  treated  no  more  than  once.  Treat- 
ment will  begin  as  soon  as  possible  and 
be  completed  by  March  31,  1977.  All  ap- 
plications will  be  made  by  seed  com- 
panies or  seed  contractors  utilizing  seed 
treating  personnel. 

There  are  approximately  1.500  acres  of 
cabbage  grown  for  seed  in  the  United 
States  each  year,  including  1,000  acres  in 
western  Washington  State,  according  to 
the  Applicant.  These  1,000  acres  supply 
about  80  Tf  of  the  cabbage  seed  for  the 
United  States  and  30%  for  the  world. 
The  Applicant  stated  that  the  potential 
market  value  of  cabbage  raised  from  this 
seed  is  $84,000,000.  Tills  estimate  of  eco- 
nomic loss  does  not  include  the  possible 
losses  which  could  be  incurred  regarding 
the  cauliflower,  broccoli  and  brussels 
sprout  crops. 

After  reviewing  the  application  and 
otlier  available  information,  EPA  has 
determined  that  (a)  a  pest  outbreak  of 
the  fungus  Ptioma  lingam  has  occurred; 
(b)  there  is  no  pesticide  presently  reg- 


i.->terea  r.nd  available  for  use  to  control 
ilic  fungu.';  in  Washington  State;  (c 
there  are  no  alternative  means  of  con- 
trol, taking  into  account  the  efficacy  and 
hazard;  id>  significant  economic  prob- 
leni^  may  re-ult  if  the  fungrus  is  not  con- 
trolled: nnd  ipi  the  time  available  for 
action  to  mitigate  the  problems  poseci 
i.'i  insufficient  for  a  pesticide  to  be  regi.--- 
tered  for  this  use.  Accordingly,  the  Ap- 
plic.ini  has.  been  granted  a  specific  ex- 
emption to  use  the  pesticide  noted  abo\  e 
until  April  1.  1977.  to  the  extent  and  in 
t!ie  manner  set  forth  in  the  application 
Tlie  specific  exemption  is  also  subject  to 
the  following  conditions: 

til  A  benomyl  product.  Benlate  50 
percent  wettable  powder  lEP.^  Reg  No. 
352-354  AA>  will  be  used; 

( 2>  Benomyl  wUl  be  applied  at  the  rate 
of  eight  (8>  ounces  of  the  product,  four 
(4)  oimces  active  ingredient.  In  suflSclent 
water  to  treat  one  himdred  (100)  pounds 
of  seed : 

(3)  Each  seed  lot  will  receive  no  more 
than  a  single  application  of  benomj'l : 

(4)  A  maximum  of  one  million  pound.s 
of  seed  will  be  treated: 

(5)  Treated  seed  will  not  be  used  for 
food,  feed,  or  any  other  use  except  plant- 
ing: 

'6'  EPA  has  determined  that  residue.-.; 
of  benoniyl  resulting  from  this  use  are 
not  likely  to  exceed  0.2  ppm  (parts  pei- 
million)  in  cabbage  and  cauliflower  and 
0.4  ppm  in  broccoli  and  brussels  sprouts. 
which  will  not  pose  a  hazard  to  the  pub- 
lic health.  The  Food  and  Drug  Admin- 
istration of  the  U.S.  Department  of 
Health.  Education,  and  Welfare,  has 
been  advised  of  this  action; 

<7i  The  Applicant  is  responsible  for 
ensuring  that  the  restrictions  pursuant 
to  this  speciflc  exemption  are  met; 

(8)  The  Applicant  will  monitor  crops 
grown  from  treated  seed  for  residues  of 
benomyl  and  its  metabolites;  and 

(9t  All  applications  will  be  made  by 
seed  treating  pei-sonnel  of  the  seed  com- 
panies or  seed  contractors. 

Dated:  January  17,  1977. 

EDwm  L.  Johnson. 
D'^putij  Assistant  Administrator 
for  Pesticide  Programs. 

iFH  Doc.77-2.587  Filed  1-26-77:8:45  ami 
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RADIATION     PROTECTION     IN     HEALING 
ARTS;  GUIDANCE  TO  FEDERAL  AGENCIES 

Memorandum  of  Understanding  with  De- 
partment of  Health,  Education,  and 
Welfare 

The  Environmental  Protection  Agen- 
cy (EPA>  and  the  Department  of 
Health,  Education,  and  Welfare  (HEWi 
each  have  statutory  respwnsibilities 
which  affect  radiation  protection.  In  ad- 
dition. HEW  has  the  major  Federal  re- 
sponsibility for  national  health  care 
policy.  Including  areas  in  the  practice 
oif  medicine  which  involve  radiation  ex- 
posure. For  the  purpose  of  reducing  un- 
necessary patient  exposure  to  radiation 
in  the  healing  arts,  through  the  devel- 
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opment  and  promulgation  of  radiation 
I>rotectlon  guidance  to  Federal  agencies, 
the  EPA  and  HEW  hereby  agree  to  the 
following: 

AtTTHORITY 

1.  The  Administrator  of  EPA  Is  di- 
rected by  Section  274(h)  of  the  Atomic 
Energy  Act  (42  U.S.C.  2021(h))  to  ad- 
vise the  President  \vith  respect  to  radia- 
tion matters,  directly  or  Indirectly  af- 
fecting health,  including  guidance  for 
all  Federal  agencies  in  the  formulation 
of  radiation  standards  and  in  the  estab- 
lishment and  execution  of  programs  of 
cooperation  with  States. 

2.  The  Secretary  of  HEW  is  directed  by 
Sections  301.  310.  311.  and  356  of  the 
Public  Health  Service  Act  (42  U.S.C.  241, 
242o,  243,  and  263d)  to  conduct  research 
and  Investigations,  to  issue  information 
to  the  public,  to  advise  the  States,  and 
to  make  recommendations  on  radiation 
matters  affecting  public  health  and 
safety,  and  by  Section  520(e)  of  the  Fed- 
eral Pood,  Drug,  and  Cosmetic  Act  (21 
UJB.C.  360J(e))  to  prescribe  regulations 
restricting  the  sale,  distribution  and  use 
of  medical  devices.  These  authorities 
have  been  delegated  to  the  Cwnmlssioner 
of  Pood  and  Drugs  (21  CPR  5.1). 

Agency  Responsibilities 

1.  EPA  wUl  Identify  In  consultation 
with  other  Federal  agencies  (including 
HE:W)  areas  of  potential  reduction  In 
radiation  expos\ire  In  the  healing  arts, 
jMirtlcularly  those  areas  of  concern  to 
Federal  agencies. 

2.  In  the  consideration  of  potential 
Federal  radiation  guidance  affecting  ra- 
diation exposure  in  the  healing  arts,  EPA 
will  consult  with  HEW  on  the  need  for 
Federal  guidance,  the  time  within  which 
tt  should  be  developed,  the  degree  of 
spedflclty  i4)proprlate  to  the  problem, 
and  the  adequacy  of  any  existing  criteria 
as  a  basis  for  such  guidance. 

3.  When  HEW  believes  that  develop- 
ment of  Federal  guidance  is  needed  and 
Is  consistent  with  its  resources  and  prior- 
ities, FDA  will  proceed  to  develop  and 
promulgate  a  radiation  protection  rec- 
ODsnendation  and  transmit  It  to  EPA  for 
review  as  proposed  Federal  radlatioii 
guidance. 

4.  When,  In  the^terest  of  timely  Fed- 
eral guidance.  It  Is  appropriate  to  con- 
sider Issuance  in  two  phases:  (1)  Brosul 
guidance  developed  by  EPA,  followed  by 
(2)  Specific  implementing  guidance  de- 
veloped by  HEW.  the  agencies  will  con- 
sult on  the  appropriate  division  between 
the  broad  and  specific  phases. 

5.  In  those  Instances  when  EPA  de- 
velops proposed  Federal  radiation  gtiid- 
gace,  HEW  win  provide  available  input 
on  the  content  of  that  guidance  and  a 
determination  of  the  anticipated  impact 
on  health  care,  and  EPA  will  address  in 
the  public  record  all  comments  by  Fed- 
eral agencies  (Including  HEW) .  profes- 
sional organizations,  and  the  public. 

6.  EPA  wUl  conduct  review  of  proposed 
Federal  radiation  guidance  developed  by 
either  HEW  or  EPA.  Such  review  will  in- 
clude coordination  of  t«>pr(W)rlate  review 


by  affected  Federal  and  State  agencies, 
experts  In  radlati(m  matters,  profes- 
sional organizations,  and  the  public. 

7.  EPA  will  provide  appropriate  fol- 
lowup  and  coordination  with  Federal 
agencies  to  assure  Implementation  of 
Federal  radiation  guidance  as  used  in  the 
healing  arts. 

Liaison  Officials 


All  matters  pertaining  to  this  agree- 
ment wUl  be  administered  by  the  follow- 
ing oflacials  or  their  designees: 

Ft>r  the  Depsu-tment  of  Health,  Educa- 
tion, and  Welfare:  Director,  Bureau  of 
Radiological  Health,  FDA. 

For  the  Environmental  Protecticm 
Agency:  Director.  Criteria  and  Stand- 
ards Division,  Office  of  Radiation  Pro- 
grams, i 

Period  of  Agreement 

Tliis  Memorandum  of  Understanding 
shall  continue  In  effect  unless  modified 
by  mutual  consent  of  both  parties  or  ter- 
minated by  either  party  upon  thirty  (30) 
days  advance  written  notice  to  the  other. 

This  Memorandum  of  Understanding 
wUl  become  effective  on  the  date  of  the 
last  signature. 

P\>r  the  Environmental  Protection 
Agency. 

Dated:  January  5, 1977. 

Russell  E.  Train, 
Administrator. 

For  the  Department  of  Health,  Edu- 
cation, and  Welfare. 

Dated:  January  18. 1977. 

I  Theodore  Cooper, 

Assistant  Secretary  for  Health. 

[PR  Etoc.77-2588  FUed  l-26-77;8:45  am] 

~"  FEDERAL  ENERGY  7 

ADMINISTRATION 

KLEER  SALT  DOME  STORAGE  SITE;! 
STRATEGIC  PETROLEUM  RESERVE 

Availability  of  Draft  Site-Specific 
Environmental  Impact  Statement 

Pursuant  to  Section  102(2)  (C)  of  the 
National  Environmental  PoUcy  Act,  42 
U.S.C.  4332(2)  (C),  the  Federal  Energy 
Administration  (F'EA)  has  prepared  a 
draft  site-specific  environmental  Impact 
statement  (EIS)  for  the  Kleer  salt  dome 
site,  one  of  eight  storage  sites  that  is 
being  considered  for  the  creation  of  a 
Strategic  Petroleum  Reserve.  The  Re- 
serve is  mandated  by  Part  B  of  Title  I, 
Energy  Policy  and  Conservation  Act,  42 
UJS.C,  Sections  6231-6246.  The  Reserve 
wlB  be  created  for  the  storage  of  ap- 
proximately 500  million  barrels  of  crude 
oU  and/or  petroleum  products  for  \ise  In 
the  event  of  a  Presidential  determination 
of  a  severe  energy  supply  Interruption 
or  a  reqidrement  to  meet  the  obligations 
of  the  United  States  under  the  Interna- 
tional Energy  Program. 

The  Kleer  salt  dome  site  is  located 
neiar  Grand  Saline,  Texas.  This  site  Is 
currently  under  consideration  for  use  In 
the  Early  Storage  Reserve,  I.e.,  for  the 


first  150  million  barrels  of  storage  capac- 
ity. 

Single  copies  of  the  draft  Eleer  EIS 
(DES-77-3)  may  be  obtained  tram,  the 
PEA,  OfiBce  of  Communications  and  Pub- 
lic Affairs,  Room  3138,  12th  and  Pennsyl- 
vania Avenue,  N.W..  Washington,  D.C. 
20461.  Copies  of  the  draft  Kleer  EIS  wiU 
also  be  available  for  public  review  in  the 
FEA  Information  Access  Reading  Room, 
Room  2107,  12th  and  Pennsylvania  Ave- 
nue, N.W.,  Washington,  D.C.  20461,  be- 
tween 8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Interested  persons  are  invited  to  sub- 
mit data,  views  or  arguments  with  re- 
spect to  the  draft  Kleer  EIS  to  Executive 
Communications,  Box  KI,  Room  3309, 
Federal  Energy  Administration,  12th  and 
Pennsylvania  Avenue,  N.W.,  Washington, 
DC.  20461. 

Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the  docu- 
ments submitted  to  FEA  Executive  Com- 
munications with  the  designation  "Draft 
Kleer  EIS  (DES-77-3)."  Fifteen  copies 
should  be  submitted.  All  comments 
should  be  received  by  FEA  by  March  7, 
1977,  In  order  to  receive  full  considera- 
tion. 

Any  information  or  data  considered  by 
the  person  furnishing  It  to  be  confiden- 
tial must  be  so  Identified  and  submitted 
in  one  copy  only.  The  FEA  reserves  the 
right  to  determine  the  confidential  status 
of  the  information  or  data  and  to  treat  it 
according  to  that  determination. 

Issued  in  Washington,  D.C,  January 
21,  1977. 

David  G.  Wilson, 
Acting  General  Counsel, 
Federal  Energy  Admirdstration. 
(PR  Doc.77-2606  Piled  1-34-77:9:32  am] 


WEST  HACKBERRY  SALT  DOME  STORAGE 
SITE;  STRATEGIC  PETROLEUM   RESERVE 

Availability  of  Final  Site-Specific       ^ 
Environmental  Impact  Statement 

Pursuant  to  Section  102(2)  (C)  of  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4332(2)  (C»,  the  Federal  Energy 
Administration  (FEA)  has  prepared  a 
finsd  site-specific  environmental  Impact 
statement  (EIS)  for  the  West  Hackberry 
salt  dome  site,  cme  of  eight  storage  sites 
that  is  being  considered  for  tlse  creation 
of  a  Strategic  Petroleum  Reserve.  The 
Reserve  is  mandated  by  Part  B  of  Title  I, 
Energy  Policy  and  Conservation  Act,  42 
U.S.C.,  Sections  6231-6246.  The  Reserve 
will  be  created  for  the  storage  of  approxi- 
mately 500  million  barrels  of  crude  oU 
and/or  petroleum  products  for  use  in  the 
event  of  a  Presidential  determination  of  a 
severe  energy  supply  interruption  or  a 
requirement  to  meet  the  obligations  of 
the  United  States  under  the  Interna- 
tional Energy  Program. 

Hie  West  Hacldberry  salt  dome  site  Is 
located  in  Cameron  Parish,  Louisiana. 
This  site  is  current^  under  consideration 
for  use  m  the  Early  Storage  Reserce.  Le^ 
fOT  the  first  15D  million  barrels  of  storage 
capacity. 
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Single  copies  of  the  final  West  Haclc- 
berry  EIS  (FES-76/77-4)  may  be  ob- 
tained from  the  FEIA,  Office  of  Ccnunu- 
nlcations  and  Public  Affairs,  Room  3138, 
12th  and  Pennsylvania  Avenue,  N.W, 
Washington,  D.C.  20461.  Copies  of  the 
final  West  Hackberry  EIS  wlU  also  be 
available  for  public  review  In  the  PEA 
Information  Access  Reading  Room, 
Room  2107,  12th  and  Pennsylvania  Ave- 
nue, N.W.,  Washington.  D.C.  20461,  be- 
tween 8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Interested  persons  are  invited  to  sub- 
mit data,  views  or  arguments  with  re- 
spect to  the  final  West  Hackberry  EIS  to 
Executive  Communications,  Box  KJ, 
Room  3309,  Federal  Energy  Administra- 
tion, 12th  and  Pennsylvania  Avenue. 
N.W.,  Washington.  D.C.  20461. 

Commeats  should  be  identified  on  tlie 
outside  of  the  envelope  and  on  the  docu- 
ments submitted  to  FEA  Executive  Com- 
munications with  the  designation  "Final 
West  Hackberry  EIS  (FES-76/77-4)." 
Fifteen  copies  should  be  submitted.  All 
comments  should  be  received  by  FEA  by 
February  22,  1977.  in  order  to  receive  full 
consideration. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confidential 
must  l>e  so  identified  and  submitted  in 
one  copy  only.  The  PEA  reserves  the 
right  to  determine  the  ccHifidential 
status  of  the  informati(»i  or  data  and  to 
treat  it  according  to  that  determination. 

Issued  In  Washington,  D.C,  January 
21,  1977. 

David  G.  Wilson, 
Acting  General  Counsel. 
Federal  Energy  Administration. 

(PR  Doc .77-2605  FUed  1-24-77:9:33  am] 

FEDERAL  HOME   LOAN 
MORTGAGE  CORPORATION 

[No.  MC  77-5J 

GOVERNMENT  IN  THE  SUNSHINE  ACT 

Public  Information  Regarding  Decision 
Making  Process 

Jantiary  13, 1977. 

Section  1.  Purpose  and  scope.  Notice  is 
hereby  given  of  proposed  rules  Issued  by 
the  Federal  Home  Loan  Mortgage  Cor- 
poration ("the  Corporation")  pursuant 
to  the  requirement  of  the  Government  in 
the  Sunshine  Act  of  1976  (Pub.  L.  94- 
409,  5  U.S.C.  552b) .  These  proposed  rules 
are  Issued  in  accordance  with  the  pro- 
visions of  the  Act  in  order  to  provide  the 
public  with  the  fuUest  practicable  infor- 
mation regarding  the  Corporation's  deci- 
sion making  processes  whUe  protecting 
the  rights  of  individuals  and  the  ability 
of  the  Corporation  to  carry  out  its  pur- 
poses and  objectives. 

Interested  persons  are  invited  to  sub- 
mit written  public  comments  in  connec- 
tion with  these  proposed  rules  through 
February  23,  1977.  Comments  should  be 
sent  to  Mr.  Don  Hill,  Director  of  Cor- 
porate Relations,  Federal  Hcwne  Loan 
Mortgage  Corporation,  311  First  Street, 
NW..  Washington.  DC.  20001. 


Sbc.  2.  Definitions,  (a)  For  purposes  of 
these  rules,  the  term  "meeting"  means 
any  deliberations  of  two  or  more  mem- 
bers of  the  Cwporatlon's  Board  of  Di- 
rectors CTMrector") ,  assembled  in  col- 
legia, the  purpose  or  effect  of  which  is  to 
determine  or  result  in  joint  conduct  of 
official  business  of  the  Cwporation. 

Sec.  3.  Opened  meetings,  (a)  Except  as 
provided  in  section  4  of  these  Rules,  all 
meetings  of  the  Directors  shall  be  open 
to  the  public. 

lb)  Procedures  for  open  meetings: 

(D  E.xcept  as  provided  in  subpara- 
graph (2)  of  this  section,  the  Directors 
shall  announce  at  least  one  week  before 
a  meeting  the  time,  place,  and  subject 
matter  of  the  meeting  and  the  name  and 
telephone  number  of  the  official  desig- 
nated to  respond  to  requests  for  informa- 
tion about  the  m.eeting.  This  announce- 
ment shall  be  sent  to  the  Federal  Regis- 
ter for  publication  and  also  posted  in 
the  main  lobby  of  the  Corporation's 
headquarters  which  is  located  on  the  6th 
floor  at  311  Piret  Street,  NW.,  Washing- 
ton, D.C.  20001. 

*2>  Where  a  majority  of  the  Directors 
determine  by  recorded  vote  that  Cor- 
poration business  requires  a  shorter  an- 
nouncement period  or  a  change  In  a 
meeting  or  portion  thereof  previously 
announced,  the  one-week  pnor-an- 
noimcement  rule  shall  be  su.'=pended  and 
announcement  shall  be  made  at  the  ear- 
liest practicable  time. 

Sec  4.  Closed  meetings — ia»  Expedit- 
ing regulation.  (1)  This  section,  provid- 
ing for  expedited  closing  procedures  with 
regard  to  meetings  or  portions  thereof 
exempt  under  paragraphs  (4).  (8),  (9) 
(A)  or  (10)  of  subsection  (c)  of  this  Act 
(paragraphs  (c)  (4),  (8),  (9)  f  A)  or  (10) 
of  this  section),  is  adopted  pursuant  to 
5  U.S.C.  552(d)(4),  because  a  majority 
of  the  Directors'  meetings  Include  delib- 
erations which  if  held  publicly  would 
be  likely  to  disclose  information  required 
or  authorized  by  law  to  be  kept  confiden- 
tial. However,  the  Directors  may  choose 
to  open  any  meeting  on  an  ad  hoc  basis 
notwithstanding  that  It  may  lawfully  be 
closed. 

(2)  Where  a  meeting  or  portion  there- 
of Is  to  be  closed,  a  public  record  shall 
be  kept  of  the  Directors'  vote  at  Hie  be- 
ginning of  the  meeting  to  close  it  or  a 
portion  thereof  and  any  certification  bv 
the  General  Counsel  that  such  closure  1"= 
authorized  by  law,  including  a  statement 
pertaining  to  the  relevant  exemptlve  pro- 
vision or  provisions  of  law.  Such  record 
shall  be  made  available  to  the  public  at 
the  Office  of  the  Secretary  of  the  Cor- 
poration. Public  announcement  of  the 
time,  place  and  subject  matter  of  clawed 
meetings  or  portions  thereof  shall  be 
made  at  the  earliest  practicable  time. 

(b)(1)  A  complete  transcript  or  re- 
cording shall  be  made  and  maintained 
of  the  proceedings  at  each  meeting  or 
portion  thereof  closed  to  the  public  un- 
der these  Rules,  except  that,  where  ap- 
propriate, a  set  of  minutes  may  be  made 
and  maintained  In  lieu  of  such  transcript 
or  recording.  Such  minutes  shall  fully 
and  clearly  describe  all  matters  discussed 


and  provide  a  full  and  accurate  sum- 
mar>-  of  any  action  taken,  and  the  rea- 
sons therefor,  includmg  a  description 
of  each  of  the  views  expressed  on  any 
item  and  the  record  of  any  rollcall  vote 
(reflecting  the  vote  of  each  Director  on 
the  question) .  All  documents  considered 
in  cormectlon  with  any  action  shall  be 
identified  in  such  minutes. 

(li)  Such  transcript,  electronic  record- 
ing, or  minutes  of  the  discussion  of  any 
item  on  the  agenda  shall  be  made 
promptly  available  to  the  public  at  or 
through  the  Office  of  the  Secretary,  ex- 
cept for  such  item  or  items  of  such  dis- 
cussions as  the  Directors  determine  to 
contain  information  which  may  be  with- 
held under  paragraph  (c)  of  this  sec- 
tion. Cc83ies  of  such  transcript  or  min- 
utes or  a  transcription  of  such  recording, 
disclosing  the  Identity  of  each  speaker, 
shall  be  furnished  to  any  person  at  the 
actual  cost  of  duplication  or  transcrip- 
tion. The  Directors  shall  maintain  a 
complete  verbatim  copy  of  the  tran- 
script, a  complete  copy  of  the  minute.s. 
or  a  complete  electronic  recording  of 
each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public,  for  a  period  of  at 
least  two  years  after  such  meeting,  or 
until  one  year  after  the  conclusion  of  any 
Corporation  proceeding  with  respect  to 
which  the  meeting  or  portion  was  l^.eld. 
whichever  occurs  later. 

(c)  Except  in  a  ease  where  the  Di- 
rectors find  that  the  public  interest  re- 
quires otherwise,  the  Directors  may  close 
a  meeting  or  portion  of  a  meeting  where 
they  determine  that  disclosure  of  infor- 
mation pertaining  to  such  meeting  or 
portion  thereof  is  likely  to : 

(1)  Disclose  matters  that  are  <A)  spe- 
cifically authorized  under  criteria  estab- 
lished by  an  Executive  order  to  be  kept 
secret  in  the  interests  of  naticmal  de- 
fense or  foreign  policy  and  (B)  in  fact 
properly  classified  pursuant  to  such  Ex- 
ecutive order; 

<2)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  the  Cor- 
poration; 

(3)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  5  U.S.C.  552),  provided  that  such 
statute  (A)  requires  that  matters  be 
withheld  from  the  public  in  such  a  man- 
ner as  to  leave  no  discretion  on  the  is- 
sue, or  (B)  establishes  particular  cri- 
teria for  withholding  or  refers  to  partic- 
ular tM^es  of  matters  to  be  withheld; 

(d)  Disclose  trade  secrets  or  commer- 
cial or  financial  information  obtained 
from  a  person  and  privileged  or  confi- 
dentiiil : 

<5>  Involve  accusing  any  person  of  a 
rrime.  or  formally  censuring  any  persor. : 

'6>  Disclose  information  of  a  pei-sonal 
nature  where  disclosure  would  coru^ti- 
tute  a  clearly  unwarranted  invar-ion  o? 
personal  privacy; 

( 7)  Disclose  in%'estigatory  records  com- 
piled for  law  enforcement  purposes,  or 
information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would  (A)  inter- 
fere with  enforcement  proceedings.  (B) 
deprive  a  person  of  a  right  to  a  fair  trial 


FCOERAL  lEGISTER,  VOL   47,   NO.    IS— THURSDAY,   JANUARY   77,    }977 


5126 

or  an  Impartial  adjudication.  <C)  consti- 
tute an  unwarranted  Invasion  of  personal 
privacy,  (D)  disclose  the  Identity  of  a 
confidential  source  or,  In  the  case  of  a 
i*ecord  compiled  by  a  criminal  law  en- 
forcement authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security  in- 
telligence investigation,  confidential  in- 
formation furnished  only  by  a  confiden- 
tial source,  'E)  disclose  investigative 
techniques  and  procedures,  or  (P)  en- 
danger the  life  or  physical  safety  of  law 
enforcement  personnel; 

(8)  Disclose  Information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  the  Corporation  or 
another  agency  responsible  for  the  regu- 
lation or  supervision  of  financial  insti- 
tutions; 

(9)  Disclose  information  the  prema- 
ture disclosure  of  which  would : 

(A)  Be  likely  to  (1)  lead  to  significant 
financial  speculation  in  currencies,  secu- 
rities, or  commodities,  or  (11)  signifi- 
cantly endanger  the  stability  of  any 
financial  institution;  or 

(B)  Be  likely  to  significantlj'  frustrate 
implementation  of  a  propo.sed  Corpora- 
tion action, 

except  that  subparagraph  <B)  shall  not 
Apply  In  any  Instance  where  the  Corpo- 
ration has  already  disclosed  to  the  public 
the  content  or  nature  of  its  proposed  ac- 
tion, or  where  the  Corporation  is  re- 
quired by  law  to  make  such  dlsclosiu"e  on 
Ite  own  Initiative  prior  to  taking  final 
action  on  such  proposal;  or 

(10)  Specifically  concern  the  Corpora- 
tion's participation  In  a  civil  action  or 
proceeding,  an  action  in  a  foreign  court 
or  international  tribunal,  or  an  arbitra- 
tion, or  the  initiation,  conduct,  or  dis- 
position of  a  particular  case  involving  a 
determination  on  the  record  after  oppor- 
tunity for  a  hearing. 

Sbc.  5.  Accormmodation  for  public  at- 
tendance at  open  meetings.  Open  meet- 
ings are  held  in  Room  630  at  320  First 
Street,  N.W.,  Washington,  D.C.  20552.  at 
the  time  and  on  the  date  specified  In  the 
advance  public  notice;  such  information 
ja  also  posted  in  the  main  lobby  at  such 
location.  Interested  members  of  the  pub- 
lic may  attend  such  meetings  but  may 
not  participate  therein  unless  Invited  or 
permitted  to  do  so  by  the  Corporation. 

Federal  Home  Loan  Mortgage 

Corporation, 
Ronald  A.  Snideb, 

Assistant  Secretary. 
\VT>  Do    ".7  ■».'>IJ  Piled  1-26-T7  8 '45  am] 


.NO:    MC  77-31 

PUBLIC   INFORMATION 

Notice  Providing  information  Concerning 
Organization,  Rules  and  Access  to  Records 

jANfARY  13,   1977. 

Notice  Is  hereby  given  a.s  to  the  (1) 
organization,  <2)  rules,  and  (3)  proce- 
dures for  access  to  records  used  by  the 
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Federal  H(Hne  Loan  Mortgage  Corpora- 
tion. Some  of  this  information  1b  set 
f  oith  herein,  and  the  remainder  Is  Incor- 
porated by  reference  pursuant  to  5  U.S.C. 
552(a)  (1).  This  Notice  supersedes.  In  Its 
entirety,  the  Notice  on  this  subject  which 
appeared  at  41  FR  30721  on  July  27.  U76 
and  is  efifectlve  upon  publication . 

1.  Creation  and  Purpose        I 

The  Federal  Home  Loan  Mortgage 
Corporation  (hereinafter  referred  to  as 
'•PHLMC"  or  the  "Corporation")  Is  a 
corporate  instrumentality  of  the  United 
States  created  pursuant  to  an  Act  of 
Congress  enacted  on  July  24,  1970  (Title 
ni  of  the  Emergency  Home  Finance  Act 
of  1970,  as  amended,  12  U.S.C.  1451-1459, 
hereinafter  referred  to  as  the  "FHIAIC 
Act") .  The  Federal  Home  Loan  Mortgage 
Corporation  was  established  primarily 
for  the  purpose  of  increasing  the  availa- 
bility of  mortgage  credit  for  the  financ- 
ing of  housing.  It  seeks  to  provide  an  en- 
hanced degree  of  liquidity  for  residential 
mortgage  investments  primarily  by  as- 
sisting in  the  development  of  secondary 
markets  for  conventional  mortgages. 

The  Corporation  currently  carries  out 
its  statutory  responsibilities  by  purchas- 
ing mortgages,  and  by  selling  securities 
representing  interests  in  mortgages  It 
has  purchased.  Sales  of  mortgages  pro- 
vide funds  for  additional  mortgage  pur- 
chases or  are  used  to  repay  borrowings 
of  the  Corporation. 

The  Corporation  purchases  conven- 
tional mortgages,  FHA  insured  mort- 
gages and  VA  guaranteed  mortgages; 
these  pun^ases  Include  mortgages 
secured  by  both  single  family  and  multi- 
family  real  properties.  The  Corporation 
ks  statutorily  limited  to  purchasing  mort- 
|;ages  from  financial  institutions  the  de- 
posits or  accounts  of  which  are  insured 
by  the  United  States  or  from  certain 
state  institutions  as  described  in  the 
PHLMC  Act.  The  PHLMC  Act  further 
restricts  the  Corporation's  mortgage  pur- 
chases to  those  mortgages  which  would 
be  acceptable  to  institutional  mortgage 
investors. 

The  Corporation  currently  resells 
mortgages  it  purchases  primarily  in  the 
form  of  Participation  Certificates  (PCs) 
and  Guaranteed  Mortgage  Certlficxites 
<GMC8).  A  description  of  the  terms  of 
these  securities  can  be  found  in  the  cur- 
rent Offering  Circular  for  PCs  and  cur- 
rent Prospectus  for  GMCs,  both  of  which 
•ttre  available  from  the  Corporation.  The 
primary  purchasers  of  PCs  have  been 
savings  and  loan  associations,  and  the 
primary  purchasers  of  GMCs  have  been 
institutional  investors — eg,  pension 
funds. 

2.  Central  and  Field  QpcANii.ATiCN 

'  A.  Principal  and  Regional  Offices.  Tlie 
I  principal  office  of  the  Federal  Home  Loan 
Mortgage  Corporation  is  located  at  311 
First  Street,  NW.,  Washington,  D.C. 
20001.  In  addition,  it  has  established  five 
regional  offices  for  administrative  pur- 
poses. The  locations  and  respective  ad- 
ministrative areas  of  these  regional  of- 
fices are  set  forth  below. 
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Regional  Offices  and  Admiuistrathe  Areas 

Northeast:  2(X)1  Jefferson  Davis  Highway, 
Suite  901,  Arlington,  Vlrglpla  2220a  <703) 
685-3400:  Connecticut,  Delaware,  District 
of  Columbia,  lifalne,  Maryland,  Maesaobu- 
setts,  New  Hampshire,  New  Jersey,  New 
York,  Pennsylvania,  Virginia,  Virgin  Ie- 
lands,  West  Virginia. 

Atlanta:  229  Peechtree  Street,  N.E,  Suite 
2600,  Atlanta.  Georgia  30343  (404)  669- 
3377:  Alabama.  Florida,  CJeorgla,  Kentucky. 
Mississippi,  North  Carolina,  South  Caro- 
lina, Tennessee. 

Chicago:  111  East  Wacker  Drive,  Suite  1535, 
Chicago,  minols  60601  (312)  861-5400:  nil- 
nols,  Indiana,  Iowa,  Michigan,  Minnesota, 
North  Dakota,  Ohio,  South  Dakota,  Wis- 
consin. 

Dallas:  12700  Park  Central  Place,  Suite  3800. 
Dallas,  Texas  75261  (214)  387-0600:  Arkan- 
sas, Colorado,  Kansas,  Louisiana,  Missouri. 
Nebraska,  New  Mexico,  Oklahoma.  Texas. 
Wyoming. 

Los  Angeles:  3435  Wilshlre  Boulevard,  Suite 
1000.  Los  Angeles,  California  90010  (213) 
487-4800:  Alaska,  Arizona,  CalUornia. 
Guam,  Hawaii,  Idaho,  Montana,  Nevada 
Oregon,  Utah,  Washington. 

B.  Corporation  Officers  and  Direc- 
tors.— (1)  Board  of  Directors.  The  Board 
of  Directors  of  the  Corporation  consists 
of  the  Chairman  and  Board  Members  of 
the  Federal  Home  Loan  Bank  Board.  The 
Board  of  Directors  is  responsible^  for  all 
corporate  functions, 

(11)  President  and  Chief  Executive 
Officer.  The  Presldoit  and  Chief  Execu- 
tive Officer  is  directly  responsible  to  the 
Board  of  Directors  for  the  management 
of  the  Corporation. 

(ill)  Executive  Vice  President  and 
Chief  Administrative  Officer.  The  Execu- 
tive Vice  President  and  Chief  Financial 
Officer  Is  directly  responsible  to  the  Pres- 
ident for  administration  of  corporate 
activities  relating  to  Finance,  Marketing. 
Office  Services,  Personnel  and  Systems. 
(Iv)  Executive  Vice  PreMdent  and 
Chief  Operating  Officer.  The  Executive 
Vice  President  and  Chief  Operating 
Officer  Is  directly  responsible  to  the  Presi- 
dent for  the  recommendation  and  Imple- 
mentation of  all  corporate  activities  re- 
lating to  the  procurement  and  adminis- 
tration of  the  corporate  mortgage  port- 
folio and  regional  operations. 

(v)  Senior  Vice  President — Regional 
Operations.  The  Senior  Vice  President- 
Regional  Operations  la  directly  respon- 
sible to  the  Executive  Vice  President  and 
Chief  Operating  Officer  for  the  admin- 
istration of  the  corporate  regional  offices 
(vl)  Senior  Vice  President — Region. 
The  Senior  Vice  President — Region  is 
directly  responsible  to  the  Senior  Vice 
President — Regional  Operations  for  the 
administration  of  the  corporate  regional 
office. 

(vli)  Vice  President — General  Counsel. 
The  Vice  President — General  Counsel  is 
directly  responsible  to  the  President  for 
advice  c(Hicemlng  corporate  policy  on 
all  matters  of  law  affecting  the  Corpoi  a- 
tion. 

(vlll)  Vice  President — Research.  The 
Vice  President — ^Reseanih  Is  directly 
responsible  to  the  President  for  the 
analysis  of  current  econornlc  Indicators 
affecting  overall  corporate  activity  as 


well  as  research  on  housing  and  mortgage 
finance  related  topics. 

(Ix)  Vice  President — Congressional  Re- 
lations. The  Vice  Prerident — Ctxigres- 
sional  Relatl<Mis  Is  directly  reqwnslble 
to  the  President  and  provides  national 
legislative  analysis,  advice  and  coordina- 
tion. 

(XI  Vice  President — Treasurer.  The 
Vice  President — Treasurer  is  directly  re- 
six>nsible  to  the  Executive  Vice  President 
and  Chief  Administrative  Officer  for  the 
recommendation  and  Implementation  of 
corporate  financial  policy. 

(xi)  Vice  President— Marketing.  The 
Vice  President — Marketing  Is  directly  re- 
sponsible to  the  Executive  Vice  President 
and  Chief  Administrative  Officer  for  the 
development  and  implementation  of  all 
marketing  functions  of  the  Corporation. 

(xii)  Vice  President — Systems.  Tlie 
Vice  Pre.sident — Systems  is  directly  re- 
sponsible to  the  Executive  Vice  President 
and  Chief  Administrative  Officer  for  de- 
velopment, operation,  support  and  con- 
trol of  all  coiporate  computer  systems. 

(xiii)  Vice  President — Appraisal  and 
Underwriting.  The  Vice  President^ — Ap- 
praisal and  Underwriting  is  directly  re- 
sponsible to  the  Executive  Vice  President 
and  C?hief  Operating  Officer  for  the  es- 
tablishment and  maintenance  of  ap- 
praisal and  underwriting  standards  for 
corporate  mortgage  procurement. 

(xiv)  Corporate  Secretary.  Tlie  Corpo- 
rate Secretary  is  directly  responsible  to 
the  Board  of  Directors  for  preparation 
and  maintenance  of  the  Minute  Record 
of  all  official  actions  of  the  Board  of  Di- 
rectoi-s  of  the  Corporation. 

3.  Published  Information 

A.  Federal  Register.  The  Corporation 
hereby  publishes  in  the  Federal  Register 
for  the  guidance  of  the  public : 

(i)  A  description  of  its  central  and  field 
organization,  and 

(II)  The  place  at  which  forms  may  be 
obtained. 

B.  Availability  of  Forms  and  Other 
Publications.  All  forms  and  other  publi- 
cations of  the  Corporation  which  are 
described  hereinafter  are  reasonably 
available  to  the  class  of  persons  affected 
thereby  and  may  be  obtained  from  the 
FOIA  Director  of  the  Corporation  at  the 
Corporation's  principal  office.  311  First 
Street,  N.W..  Washington,  D.C.  20001, 
during  normal  business  hours.  These 
forms  and  publications  are  hereby  in- 
corporated by  reference  in  this  Notice. 

(i>  Sellers'  Guide  Conventional  Mort- 
gages. The  Sellers'  Guide  Conventional 
Mortgages  sets  forth  eligibility  require- 
ments applicable  to  conventional  mort- 
gages purchased  by  the  Corporation,  and 
describes  the  procedures  pui-suant  to 
which  the  Corporation  purchases  such 
mortgages. 

(ii>  Servicers'  Guide.  Tlie  Servicers' 
Guide  sets  forth  rules  and  procedures 
to  be  followed  by  entities  (such  as  sav- 
ings and  loan  associations)  which  service 
mortgages  which  the  Corporation  has 
purchased  either  in  whole  or  in  part,  or 
on  an  agent  basis. 

(III)  Sellers'  Guide  FHA/VA  Mort- 
gages. The  Sellers'  Guide  FHA '  VA  Mort- 
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gages  sets  forth  eligibility  requirements 
applicable  to  mortgages  purchased  by 
the  Corporation  which  are  either  insured 
by  the  Federal  Housing  AdminlstratitHi 
or  guaranteed  by  the  Veterans  Admin- 
istration, and  describes  the  procedures 
pursuant  to  which  the  Corporation  pur- 
chases such  mortgages. 

(iv)  Mortgage  Insurer  Eligibility  Re- 
quirements. The  Mortgage  Insurer  Eligi- 
bility Requirements  are  standards  (.such 
as  minimum  capitalization)  which  must 
be  met  bj'  private  mortgage  insurance 
companies  in  order  to  insure  those  loans 
purchased  by  the  Corporation  as  to 
which  such  insurance  is  required.  Private 
mortgage  insurance  companies  are  State- 
chartered,  and  are  regulated  by  the  ap- 
plicable State  insurance  commissioner. 

(\^  Home  Mortgages — Underwriting 
Guidelines.  The  Home  Mortgages — 
Underwriting  Guidelines  are  intended  to 
a.ssist  in  the  establishment  of  under- 
writing: criteria  which  will  produce  insti- 
tutional quality  loans  which  can  be  pur- 
t  based  by  the  Corporation. 

(vi)  How  to  Package  and  Sell  Conven- 
tional Home  Mortgage  Loans  to  The 
Mortgage  Corporation.  This  publication 
describes,  in  an  illustrated  step-by-step 
manner,  the  way  in  which  financial  in- 
stitutions should  submit  loans  for  sale 
to  the  Corporation. 

iviii  Policy  and  Procedure  Manual 
The  Policy  and  Procedure  Manual  sets 
forth  policies  and  prcxedures  to  be  fol- 
lowed by  Corpoi-ation  personnel  in  con- 
iiection  with  mortgage  purchases,  imder- 
writing  review*  supervisicxi  of  servicers, 
und  the  sale  of  loans  and  securities. 

( viii '  Annual  Report.  The  Corporation 
prepares  a.n  annual  report  of  the  type 
prepared  by  other  corporate  entitles.  "Ilie 
report  describes  the  Corporation's  op- 
erations for  the  preceding  year  and  con- 
tains the  Corporation's  financial  state- 
ments for  that  period. 

(ix)  Mortgage  Finance  Review.  The 
Mortgage  Finance  Review,  which  is  pre- 
pared quartely,  describes  mortgage  ac- 
tivity during  the  preceding  quarter  and 
charts  significant  financial  indicators 
relevent  to  housing. 

(X)  FNMA/FHLMC  Uniform  Mort- 
gage Instruments.  The  FNMA/FHLMC 
Uniform  Mortgage  Instruments  consist 
of  a  note  and  mortgage  or  deed  of  trust 
form  for  use  m  each  State  in  connection 
with  1-4  family  property.  TTiese  fMms 
were  developed  in  conjunction  with  the 
Federal  NaticHial  Mortgage  Association. 

(xi)  FHLMC  Uniform  Mortgage  In- 
struments. The  FHLMC  Uniform  Mort- 
gage Instnunents  consist  of  a  note  and 
mortgage  or  deed  of  trust  form  fw  use 
in  each  State  in  connecti<Hi  with  property 
involving  more  than  four  dwelling 
units — ^i.e..  multifamily  property. 

(xii)  Current  Offering  Circular  for 
PCs.  This  document  describes  the  terms 
and  conditions  imder  which  Mortgage 
Participation  Certificates  are  sold  and 
contains  information  concerning  the 
business  operations  and  financial  con- 
dition of  the  Corporation  which  may  be 
material  to  the  purchaser  of  PCs. 
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I  xiii  >  Current  Prospectus  for  GUCs. 
This  document  describes  the  terms  and 
conditions  under  which  Ouanuiteed 
Mortgage  Certificates  are  sold  and  con- 
tains information  concerning  the  busi- 
ness operations  and  financial  condition 
of  the  Corporation  which  may  be  mate- 
rial to  the  purchaser  of  GMCs. 

C.  Index  of  Records.  The  Federal  Home 
Loan  Mortgage  Corporation  hereby  de- 
termines and  orders  that  the  publication 
of  a  quarterly  index  to  those  items  speci- 
fied in  5  U.S.C.  552(a)  is  unnecessary- 
and  impractical  in  that  it  does  not  mate- 
rially assist  the  public  and.  in  addition, 
such  publication  imposes  a  financial  bur- 
den on  the  Corrwration.  A  copy  of  said 
index  will  nonetheless  be  provided,  upon 
request,  at  a  cost  not  to  exceed  the  direct 
co-st  of  duplication  at  the  rate  per  page 
specif:ed  in  Section  4Eii)  of  this  Notiio 

4.  Access  to  Records 

A  Geneial  Rule.  All  records  of  the 
Corporation  are  made  available  to  any 
person  for  inspection  and  copying  in  ac- 
cordance with  the  provisions  of  this  No- 
tice and  subject  to  the  limitations  stated 
in  section  5  of  this  Notice.  It  is  the  policy 
of  the  Corporation  to  disclose  its  records 
( including  computerized  inf  onnation 
which  can  be  retrieved  through  an  exist- 
ing information  system  program  of  the 
Corporation)  to  the  public,  even  though 
such  records  may,  in  the  Corporation's 
discretion,  be  exempted  from  disclosure 
by  section  552  of  Title  5  of  the  United 
States  Code  or  by  Section  5  of  this  No- 
tice, wherever  such  disclosure  can  be 
made  without  resulting  in  injury  to  a 
public  or  private  interest  intended  to  be 
protected  by  tlie  foregoing  statute  or  in 
a  significant  interference  with  the  statu- 
tory responsibilities  of  the  Corporation. 
However,  requests  for  information  which 
can  be  produced  only  by  processing 
through  an  Information  systems  pro- 
gram especially  designed  for  that  pur- 
pose are  not  regarded  as  requests  for 
identifiable  records  that  must  be  dis- 
closed pursuant  to  section  552  of  Title  5 
of  the  United  States  Code;  but  It  Is  the 
policy  of  the  Corporation  to  make  such 
information  available  if  it  is  not  other- 
wise exempt  from  disclosure,  provided 
that  the  retrieval  or  production  of  such 
information  does  not  unduly  burden  or 
interfere  with  the  functioning  of  tlie 
Corporation.  For  purposes  of  this  para- 
graph, a  request  for  information  which 
can  be  produced  only  by  processing 
through  an  Information  systems  pro- 
gram designed  for  that  purpose  means 
any  request  for  informaticoi  which  can 
be  obtained  only  by  the  use  of  an  infor- 
mation systems  program  furnished  by 
the  person  making  the  request,  by  the 
creation  of  a  new  information  systems 
program  by  the  Corporation,  or  by  the 
modification  by  the  Corporation  of  one 
of  its  existing  information  systems  pro- 
grams. 

B.  Statements  of  Policy,  Interpreta- 
tions, and  Staff  Manuals  and  Instruc- 
tions. Subject  to  the  mvvlslons  of  Section 
5  of  this  Notice,  the  Corporation  makes 
available  for  inspection  and  copying  (1> 
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statements  of  iiollcy  anci  inter!  lei.itions 
adopted  by  tlie  Corporation  that  are  not 
published  m  the  Federal  Register  :  and 
•  2)  administrative  staff  manuals  and  in- 
structions to  staff  that  affect  any  mem- 
btr  of  the  pubhc.  However,  to  the  extent 
required  to  prevent  a  clearly  unwar- 
ranted invasion  of  personal  privacy,  the 
Corporation  may  delete  Identifying  de- 
tails in  any  material  of  the  kinds  above- 
desci'ibed;  and  in  each  such  case  the  jus- 
tification for  such  deletion  will  be  fully 
explained  in  writing.  The  Corporation 
maintains  and  makes  available  for  public 
inspection  and  copying  a  current  index 
providing  indentifying  information  for 
the  public  as  to  any  material  described  In 
this  paragraph  which  is  issued,  adopted 
or  promulgated  after  July  24  1970  <date 
of  corporate  charter) . 

C.  Other  Records.  Subject  to  the  pro- 
visions of  Section  5  of  this  Notice,  a  rec- 
ord of  the  final  votes  of  each  member  of 
the  Board  of  EHrectors  of  the  Corpora- 
tion in  any  proceeding  of  the  Corpora- 
tion Is  available  for  public  inspection. 

D.  Requests  for  Records  and  Other  In- 
formation. Available  records  and  other 
liif(xination  of  the  Corporation  subject 
to  this  section  may  be  Inspected  or  copied 
during  regular  business  hours  on  regular 
business  days  at  the  offices  of  the  P^ederal 
Home  Loan  Mortgage  Corporation,  311 
First  Street,  NW..  Washington.  D.C. 
2t)001.  Any  person  requesting  access  to,  or 
copying  of,  such  records  or  other  infor- 
matton  shall  submit  such  request  in  writ- 
ing to  the  POIA  Director.  The  request 
shall  state  the  full  name  and  address  of 
the  person  and  a  description  of  the  rec- 
ords or  other  information  .sought  tliat  is 
reasonably  sufBcient  to  permit  their 
identification  without  undue  difficulty. 
Wherever  passible  request  should  be  sub- 
mitted in  advance  of  the  date  ln.spe<^tlon 
or  copying  is  desired,  preferably  by  mail. 

E.  Fees  for  Providing  Copi»  .s  or  Rec- 
ords, (i)  A  person  requesting  a«H^es.s  to  or 
o(H>ieB  of  particular  records  shall  pay  the 
cost  of  searching  or  copying  such  records 
at  the  rate  of  $10  per  hour  for  searching 
by  non-clerical  personnel,  $5  per  hour  for 
searching  by  clerical  personnel,  and  10 
cents  per  page  for  copying.  Unless  a  re- 
quester states  In  his  initial  request  that 
he  will  pay  aU  costs  regardless  of 
amount,  he  shall  be  notified  as  soon  as 
possible  if  there  Is  reason  to  believe  that 
the  cost  for  obtaining  access  to  and/or 
copies  of  such  records  will  exceed  $50. 
If  such  notice  is  given,  the  time  limita- 
tions contained  elsewhere  in  this  section 
shall  not  commence  until  the  requester 
agrees  in  writing  to  pay  such  cost  The 
FOIA  Director  is  authorized  to  require 
an  advance  deposit  whenever  In  his  Judg- 
ment such  a  deposit  is  necessary  to  in- 
sure that  the  Corporation  will  receive 
adequate  reimbursement  of  its  costs.  If 
such  a  deposit  is  required,  the  time  lim- 
itations contained  elsewhere  in  this  sec- 
tion shaU  not  commence  until  the  deposit 
is  paid. 

(iU  The  FOIA  Director  or  a  person 
rtMlgTtatfirl  by  the  FOIA  Director  is  aa- 
thorlaed  either  to  waive  such  pajrment 
toi  Instances  in  which  total  charges  are 
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loss  than  $3,  oi-  to  waive  in  fuil  oa  m  part 
sqch  fees  when  imnecessary  hardship 
would  be  inflicted  upon  the  requesting 
person  or  when  waiver  wouJcl  ;-erve  the 
public  interest. 

<iii)  With  respect  to  information  ob- 
tainable only  by  processing  through  an 
iiiformation  systems  program,  which  has 
been  made  available  under  paragraph  A 
of  this  section,  a  person  reciuesting  sucii 
information  shall  pay  a  fee  equal  to  the 
full  cost  of  retrieval  and  production  of 
the  information  requested  and  the  Vice 
President — Systems,  or  such  person  or 
persons  as  he  may  designate,  with  the 
concurrence  of  the  Vice  President— Re- 
search, or  such  person  or  persons  as  he 
may  designate,  is  autliorized  to  deter- 
mine the  cost  of  such  retrieval  and  pro- 
duction, and  to  wsdve  such  payment  In 
instances  in  which  unnecessary  hardship 
would  be  inflicted  upon  the  requesting 
person  or  in  which  waiver  would  serve 
tl^e  public  interest. 

P.  Initial  Determination.  <i)  The 
FOIA  Director  of  the  Corporation,  or  his 
designee,  shall  determine  within  10  days 
(excepting  Saturdays,  Sundays  and  legal 
p«blic  holidays)  after  the  receipt  by  the 
POIA  Director  of  a  written  request  for 
rtlcords  or  other  information  of  the  Cor- 
poration whether,  or  the  extent  to  which, 
..Corporation  will  comply  with  such 
reqiM 

<ii)  Upon  dstennination  by  the  POIA 
Director,  or  hJ^  designee,  with  respect 
to  a  request  for' records  or  other  infc«"- 
mation  of  the  Corporation,  the  POIA 
Director  shall  immediately  send  written 
notification  to  the  person  making  the 
request.  If  the  request  is  denied,  In  whole 
or  in  part,  said  notification  shall  Include 
the  reasons  therefore  and  shall  advice 
.such  person  that  such  determination  is 
not  a  final  agency  action  and  of  the  right 
to  appeal  therefrom  under  paragraph  G 
of  this  Section. 

G.  Appeal  Procedure.  >i>  In  the  event 
of  a  denial  of  a  request  for  records  or 
other  information  pursuant  to  paragraph 
E  of  this  Section,  the  person  making  the 
request  may  appeal  from  such  denial  to 
the  Board  of  Directors  of  the  Corpora- 
tion by  so  notifying  the  POIA  Director  ait 
the  address  set  forth  in  Section  4D  of 
this  Notice.  Such  an  appeal  shall  be  In 
wrlUng  and  shall  state  the  grounds  for 
the  appeal. 

cii)  The  Board  of  Directors  of  the 
Corporation  has  delegated  to  the  Vice 
President — General  Counsel  the  author- 
ity to  grant  (in  whole  or  in  part)  any 
request  fcH*  records  or  other  hiformation 
which  was  denied  by  the  FOIA  Director 
pusuant  to  paragraph  F  of  this  Section, 
and  as  to  which  an  appeal  to  the  Board 
of  Directors  has  been  filed  piu-suant  to 
paragraph  Od)  thereof.  In  the  event 
that  the  Vice  President-General  Counsel 
decides  to  grant  such  a  request,  this  de- 
cision shall  be  made  within  10  days  (ex- 
cepting Saturdays,  Sundays  and  le^ 
public  holidays)  after  the  receipt  of  the 
appeal  to  the  Board  of  Directors.  In  tlie 
event  that  the  Vice  President-Geiieral 
Coun.sel  does  not  grant  such  a  request . 


I  he  Boai'd  of  Directors  (or  such  Member 
thereof  as  it  shall  designate)  shall  make 
its  determination  with  respect  to  the  ap- 
peal within  20  days  (exciting  Saturdays. 
Sundays  and  legal  public  holidays)  after 
receipt  of  such  appeal  under  paragraph 
G'i)  of  this  Section.  If  the  Board  oi 
Directors  upholds  (in  whole  or  in  part  t 
the  denial  of  a  request  for  records  or 
other  information,  the  FOIA  Director 
.shall  promptly  notify  the  person  makint' 
the  request.  Such  notice  shall  be  in  writ- 
ing, and  shall  inform  such  person  of  the 
provisions  for  judicial  review  under  .' 
U.S.C.  552(a)(4). 

H.  Appeal  During  Pendency  of  Actior, 
for  Judicial  Review.  If  a  suit  is  filed  m 
a  district  court  of  the  United  State."^ 
under  5  U.S.C.  552(a)(4)  in  any  ca.'=e 
in  which  an  Initial  adverse  determina- 
tion, in  whole  or  in  part,  has  been  Lssued 
regardless  of  whether  or  not  the  suit  i.- 
premature:  (1)  the  Board  of  Directoi^ 
of  the  Corporation  or  a  designated  Mem- 
ber thereof  may  continue  to  process  an> 
appeal  therefrom  under  paragraph  G  oi 
this  Section,  or  (2)  tf  the  person  making 
the  request  has  not  appealed  \mder  said 
paragraph  G,  the  Board  of  Directors  oi 
the  Corporation  or  a  designated  Member 
thereof  may  initiate  and  process  an  ap- 
peal from  such  determination. 

I.  Time  Extension  in  Unusual  Circum- 
stances. In  unusual  clrctunstances  as 
provided  In  this  paragraph,  the  time 
limitations  prescribed  in  paragraphs  F 
or  G  of  this  Section  may  be  extended  for 
not  more  than  ten  additional  working 
days  by  written  notice  to  the  person 
making  the  request  setting  forth  the  rea- 
sons for  such  extensi<m  and  the  date  on 
which  a  determinatiixi  of  the  request  or 
appeal  is  expected  to  be  dispatched.  A> 
used  herein,  "imusual  circumstances' 
means : 

<i)  The  need  to  search  for  and  collect 
tlie  requested  records  from  field  facili- 
ties or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

( 11)  The  need  to  search  for,  collect  and 
appropriately  examine  a  volimfinous 
amount -of  separate  and  distinct  records 
which  are  demanded  in  a  single  request . 
or 

(Ul)  The  need  for  consultation  with 
another  agency  having  substantial  in- 
terest in  the  determination  of  the  re- 
quest or  the  appeal,  or  among  two  or 
more  components  of  the  Corporation 
having  substantial  subject-matter  inter - 
e.st  therein. 

J.  Time  Limitations.  All  time  Imnta- 
tions  established  pursuant  to  this  Section 
with  respect  to  InltlaF  determinations 
and  appeals  therefrom  shall  begin  as  of 
the  time  that  a  written  request  for  rec- 
ords -or  other  Information  of  the  Corpo- 
ration, (»•  the  appeal  from  such  deter- 
mination. Is  actually  received  bv  the 
POIA  Director. 

5.  Information  Not  Disclosee 

A.  General  Rule.  Except  as  otherwise 
provided  In  this  Section  or  as  may  be 
specifically  authorized  by  the  Corpora- 
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tion,  records  or  other  inf<Nrmatk>n  of  the 
Corporation  tbat  have  not  been  pub- 
lished in  accordance  with  Hils  Notice 
and  are  not  avaflaUe  to  tbe  puUic 
through  other  souroes  wlU  not  be  ma^n 
available  to  the  puUlc  or  otherwise  dis- 
closed if  such  records  or  other  informa- 
tion are: 

'  i '  Specifically  authorized  under  cri- 
teria established  by  an  Executive  order 
to  be  kept  secret  In  the  Interest  ot  na- 
tional defense  or  foreign  policy  and  are 
in  fact  properly  classified  pursuant  to 
such  Executive  order; 

I  ii »  Related  solely  to  the  internal  per- 
sonnel rules  and  practices  of  the  Cor- 
poration; 

'iii>  Specifically  exempted  frran  dis- 
closure by  statute; 

'iv)  Trade  secrets  and  commCTcial  or 
financial  information  obtained  from  a 
person  and  privileged  w  confidential; 

'v)  Inter-agency  or  Intra-corporate 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  p«uty  other  than 
an  agency  in  litigation  v?ith  the  Corpo- 
ration; 

(vi)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion 
of  personal  privacy; 

<vii)  Investigatory  records  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
records  would  (a)  interfere  with  enforce- 
ment proceedings,  (b)  deprive  a  person 
of  a  right  to  a  fair  trial  or  an  impartial 
adjudication,  (c)  constitute  an  unwar- 
ranted invasion  of  personal  privacy,  (d) 
disclose  the  identity  of  a  confidential 
source,  (e)  disclose  investigative  tech- 
niques and  procedures,  or  (f)  endanger 
the  life  or  physical  safety  of  law  enforce- 
ment persormel;  or 

(viii)  Contained  in  or  related  to  exam- 
ination, operating,  or  condition  reports 
prepared  by,  or  on  behalf  of.  or  for  the 
use  of  an  agency  responsible  for  the  reg- 
ulation or  supervision  of  financial  Insti- 
tutions; 

Any  reasonably  segregable  portion  of  a 
record  shall  be  provided  to  any  person 
requesting  such  record  after  deletion  of 
the  portions  which  are  exonpt  from  dis- 
closure under  this  Section. 

B.  Prohibition  Against  Disclosure.  Ex- 
cept as  .authorized  by  this  Notice  or 
otherwise  by  the  Corporation,  no  officer, 
employee,  or  agent  of  the  Corporation 
shall  disclose  or  permit  the  disclosure  of 
any  unpublished  information  of  the  Cor- 
poration to  anyone  (other  than  an  offi- 
cer, employee,  or  agent  of  the  Corpora- 
tion properly  entitled  to  such  informa- 
tion for  the  performance  of  his  official 
duties),  whether  by  giving  out  or  fur- 
nishing such  Information  or  a  copy 
thereof  or  by  allowing  any  person  to  In- 
spect, examine,  or  copy  such  Informa- 
tion or  copy  thereof,  or  otherwise.  Not- 
withstanding the  foregoing,  impublished 
economic,  statistical  or  similar  informa- 
tion may  be  disclosed,  orally  or  in  writ- 
ing, by  any  officer,  employee  or  agent  of 
the  Corporation,  subject,  however,  to  the 
restrictions  stated  In  this  section. 

C.  Subpoenas.  (1)  If  any  person, 
whether  or  not  an  ofBcer.  employee,  or 
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agent  of  the  Corporation,  has  informa- 
tloQ  of  the  Corporation  that  may  not  be 
disclosed  imder  this  Section,  and  In  con- 
nection therewith  is  served  with  a  sub- 
poena, order  or  other  process  requiring 
his  personal  attendance  as  a  witness  or 
the  production  of  documents  or  infor- 
mation in  any  proceeding,  he  nh'*^^ 
promptly  advise  the  Corporation  of  sucii 
service  and  of  all  relevant  facts,  includ- 
ing the  documents  and  lnformatI<m  re- 
quested and  any  facts  which  may  be  of 
assistance  to  the  Corporation  In  deter- 
mining whether  such  documents  or  in- 
formation should  be  made  avaDable;  and 
he  shall  take  action  at  the  ap{M'(9rlate 
time  to  advise  the  court  or  tribunal 
which  issued  the  process  and  the  attor- 
ney for  the  psirty  at  whose  instance  ttie 
process  was  issued.  If  known,  of  the  sub- 
stance of  these  rules. 

(ii)  Except  as  the  Corporation  has  au- 
thorized disclosure  of  the  relevant  In- 
formation, or  except  as  authorized  by 
law,  any  person  who  has  Information  of 
the  Corporation  that  may  not  be  dis- 
closed under  this  section  and  is  required 
to  respond  to  a  subpoena  or  other  legal 
process  shall  attend  at  the  time  and 
place  therein  mentioned  and  respectfully 
decline  to  produce  such  information  or 
give  any  testimony  with  respect  thereto, 
basing  his  refusal  upon  this  Section.  If, 
notwithstanding,  the  court  or  other  body 
orders  tire  disclosure  of  such  informa- 
tion or  the  giving  of  such  testimony,  the 
person  having  such  information  of  the 
Corporation  shall  continue  respectfully 
to  decline  to  produce  such  information 
and  shall  promptly  report  the  facts  to 
the  Corporation  for  such  action  as  the 
Coi-poration  may  deem  appropriate. 
<5   tr.S.C.   552,   as   amended:    12   U.S.C.    1452 
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Ronald  A.  SNn>ER, 
Assistant  Secretary. 
2544  Filed  1-26-77:8:45  am) 


FEDERAL  MARITIME 
COMMISSION 

NATIONAL  HELLENIC  AMERICAN   LINE 
S.A. 

Certificate  of  Financial  Responsibility; 
Order  of  Revocation 

Ceitificate  of  financial  responsibility 
for  indemnification  of  passengers  for 
nonperformance  of  transportation  No. 
P-68  and  certificate  of  financial  respon- 
sibUity  to  meet  liability  incurred  for 
death  or  inJUry  to  passengers  or  other 
persons  No  voyages  No.  C-1,063. 

'WTiereas,  National  Hellenic  American 
Line  S.A.  (c/o  Chandrls  Incorporated, 
666  Fifth  Avenue,  New  York,  New  York 
10019)  has  ceased  to  operate  the  passen- 
ger vessel  R.H.M.S.  Amerikanis;  and 

'Whereas,  Certificate'  (Performance) 
No.  P-68  and  Certificate  (Casualty)  No. 
C-1.063  issued  to  National  Hellenic 
American  Line  S.A.  have  been  returned 
for  revocation. 

'  It  is  ordered,  that  Certificate  (Per- 
formance No.  P-68  and  Certificate  (Cas- 
ualty) No.  0-1,063  covering  the  R.HJf.S. 
AmerikaTiis  be  and  are  hereby  revoked 
effective  January  19, 1977. 
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It  is  further  ordered,  that  a  copy  of 
this  Order  ]be  puMlshed  in  the  Pedjral 
Register  and  sored  on  cerUflcant. 

By  tJie  commission  January  19,  1977. 

\        Francis  C.  Hurnbt, 
Secretary. 

IPR  Dot  77-2717  PUed  l-2»-77;e:45  am] 


PACIFIC  COAST  EUROPEAN 
CONFERENCE,  ET  AL 

Agreement  RIed 

Notice  is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commisslcm  for  approval  piu^uant  to 
section  15  of  the  Shipping  Act,  1916  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and  ob- 
tain a  copy  of  th^  agreement  at  the 
Washington  office  of  the  Federal  Mari- 
time CommlssicHi,  1100  L  Street.  N.W., 
Room  10126,  or  may  inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N,Y„  New  Orleans,  La.,  San  Juan, 
Puerto  Rico  and  San  Francisco,  Cali- 
fornia. Comments  on  such  agreements, 
including  requests  for  hearing,  may  be 
submitted  to  the  Secretary,  Federal  Mar- 
itime Commission.  Washington,  DC, 
20573,  on  or  before  February  7,  1977.  Any 
person  desiring  a  hearing  on  the  pro- 
posed agreement  shall  provide  a  clear 
and  concise  statement  of  the  matters 
upon  which  they  desire  to  adduce  evi- 
dence. An  allegatiwi  of  discrimination  or 
imfairness  shall  be  accompanied  by  a 
statement  describing  the  discrimination 
or  xmfaimess  with  particularity.  If  a  vio- 
latiOTi  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is  alleged, 
the  statement  shall  set  forth  with  par- 
ticularity the  acts  and  circumstances 
said  to  constitute  such  violation  or  detri- 
ment to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  Indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  by : 

Raymond  A.  VelM,  Chairman,  Pacific  Coast 
Eur<^e&n  Conference  At  Pacific  Coast 
Europe  Rate  Agreement.  417  Montgomery 
Street,  San  Pranclsco,  California  94104. 

Agreement  No.  10280,  between  the  As- 
sociated North  Atlantic  Freight  Confer- 
ences (ANAFC)  on  the  one  hand  and  the 
Pacific  Coast  European  Conference  and 
the  Pacific  Coast  Europe  Rate  Agree- 
ment on  the  other  hand  evidence  the 
understanding  whereby  ANAFC  will  pro- 
vide self -policing,  enforcement,  cargo  In- 
spection and  revenue  collection  ser\'lces 
f<»'  the  two  bodies. 

Bv  Order  of  the  Federal  Maritime 
Commission 

E>ated :  January  24,  1977. 

Francis  C.  fvBxtY, 

Secretary. 
[PR  Doc.77-27ia  PBed  l-M-rT;»:*S  am) 
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FEDERAL   POWER  COMMISSION 
PANHANDLE  EASTERN   PIPE  LINE  CO. 

.IXcket  No.  CP77-U21 
Notice  of  Application 

Jancary  13.  1077. 
T;.x.e  uo'ice  that  on  December  30. 
•f'76  P^inluindle  Eastern  Pipe  Line  Com- 
p;inv  ■  Applicant* ,  P.O.  Box  1642.  Kan- 
^.■\s  Citv,  Mi'^souri  64141.  filed  in  Docket 
No  CP77-112  an  application  puisuant 
to  Section  7'C)  of  the  Natural  Gas  Act 
certificate  of  public  convenience 
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and  necessity  authorizing  the  construc- 
tion and  operation  of  natural  eras  pipe- 
line and  compressor  facilities  to  be  lo- 
cated at  various  points  on  the  Applicant's 
existing  Anadarko  Gathering  and  Rocky 
Mountain  sj-stems  In  the  states  of  Colo- 
rado, Oklahoma,  Texas  and  Kansas,  all 
as  more  fully  set  forth  in  the  application 
wliicli  is  on  file  with  the  Commis.sion  and 
open  to  public  inspection. 

Applicant  proposes  to  .const  rue  t  and 
operate  the  following  facilitir-  at  ihe 
lifted  locations: 
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Applicant  states  that  the  compie.ssor 
units  proposed  would  be  Installed  im- 
mediately adjacent  to  existing  similar 
vinlts  or  related  pipeline  faculties  and 
that  all  miscellaneous  pipeline  facilities 
would  run,  essentially,  parallel  to  and 
would  be  constructed  within  existing 
pipeline  rights-of-way.  Applicant  esti- 
mates the  cost  of  the  proposed  facilities 
to  be  87.740,000.  Tlie  cost  would  be  fi- 
nanced from  funds  available  to  the  Com- 
pany. ^     .. 

Applicant  states  that  the  production 
and  gathering  of  oil  and  gas  in  most 
of  the  areas  In  which  the  proposed  la- 
cilities would  be  installed  has  been  car- 
ried out  for  more  than  forty  years.  The 
pres-sure  of  these  older  gas  reservoirs,  it 
Is  indicated,  has  declined  with  a  result- 
ant loss  in  deliverability.  Furthermore. 
new  gas  supplies  have  been  insufficient 
^to  offset  deliverability  losses  from  the 
older  fields.  The  proposed  facilities  would 
assist  Applicant  to  remedy  this  problem, 
it  is  stated,  by  lowering  system  line  pres- 
sures to  permit  production  at  lower  res- 
ervoir pressures.  Applicant   anticipates 
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tiia  the  construction  and  improvements 
proposed  would  allow  older  reservoirs 
on  the  Applicant's  system  to  produce 
substantial  volumes  of  gas  and  would 
assist  Applicant  in  meeting  its  mainline 
requirements  east  of  its  Haven,  Kansas, 
Compressor  Station. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  February 
4,  1977.  file  with  the  Federal  Power  Com- 
mission, Washington,  D.C.  20426,  a  pe- 
tition to  intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Conimi.>.<ion'.s  Rules  of  Practice  and  Frr- 
cedure  (18  CFR  1.8  or  1.10>  and  the  Reg- 
ulations under  the  Natural  Gas  Act  aS 
CFR  1^7.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
tT'-terminii;':  t;-.e  rrpropriate  action  to  Le 
{aken  but  will  not  serve  to  make  the  pin- 
testants  parties  to  the  proceeding.  Ajiy 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commi5.sion's  Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commi.'^sion's  Rule-  of  Pr:tf  Moo  and  Frc 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commifision  ei; 
this  application  if  no  petition  to  in*^  r- 
vene  is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  te  recmired  by  the  pr.b- 
lic  convenience  and  necessity.  If  a  pe- 
tition for  leave  to  Intervene  is  time'iy 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearinpr 
Is  required,  further  notice  of  such  hear- 
ing will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwi.se  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
tjAjepresented  at  the  hearing. 

Kenneth  F.  Plum. 

Secretary. 

(FR  Doc  77-2453  Filed  l-26-77;8;45  ami 

FEDERAL  RESERVE  SYSTEM 

[H.2.  1977  No.  2] 

ACTIONS  OF  THE  BOARD 

Applications  and  Reports  Received  During 
the  Week  Ending  January  8,  1977 

.\CTIONS   OF   THE   BOABO 

Ar.inial  report  to  Ck)ngre.ss  on  Truth  in  Lend- 
ing for  the  year  1976. 
Regulation  L,  Interlocking  relationships,  the 
Board  announced  easing  of  its  rules  to  per- 
mit interlocking  relattonships,  under  spec- 
ified conditions,  between  a  member  bank 
and  a  minority  for  a  women's  bank  (Docket 
No.  R0059). 
Request  for  a  determination  of  the  applica- 
bility  of  section  212.3(g)    of   the  Boards 
Regulation  L,  to  the  appointment  of  Mr.  V. 
Hunter    Piatt,    Vice    President,    Citibank. 
N.A.,  New  York,  New  York,  to  serve  as  a 
director  of  Freedom  National  Bank  of  New 
York,  New  York,  New  York. 
Reorganization    of    the    Division    of     Con- 
stnner  Affairs,  effective  immediately,  cre- 
ating two  A-ssoclate  Director  positions;  the 
new    positions    will    be   filled    by   Mr.    Na- 
thaniel   E.    Butler    and    Mr.    Jerauld    C. 
Kluckman. 
Regulation  F,  revision,  which  governs  dLs- 
olosures  to  shareholders  by  State  niember 
banks   with   more   than   500  shareholder.s; 
the  revision  affects  a  guideline  form,  and 
acconipanying  in.structlons,  that  set  forth 
the  form  arid  content  of  financial   state- 
ment^ these  banks  must  file  with  the  B-ia'd 
oi  Governors. 
Re. ■".'.!.' 'ions   B.   Z   and   AA.   Rules  Regai.i'-.. -- 
Dolcpation  of  Authority  amendments,  part 
202   Equal   Credi"   Opportunity;    part   226- 
TfU'h  in  1  cndlr^g   part  227Unra;r  or  Decor.- 
tive  Acts  or  Practices;   part  2G5Rule.=:  Rcr 
garding     Delegi-.tic:t     of     Authovitx ,      i    e 
amendmer.ts    tlflegate    aulUority    to    :     ".o 
certain    examiiiatiou.    inspection    and    re- 
porting m.Tterials  to  the  Board's   Div:  =  i'-.n 
of    Banklr.c;    Su^."rvi^:on    and    Rc"ulat;,.ii 
and  Division  rf  Constim'^r  .-^friiirs   .Dc.'V.et 
Xo.  R0076). 
Peninsula  Fin.tnciul.  Inc..  Stv.rgcori  B:.;.-.  V'is- 
con-sin,    extension    of    time    to    M.-ircli    .31. 
1977.   within  which  to  acquire  98.20  per- 
cent  of  the  First  State   Bank  of  Algoma. 
Aleoma.  W I -cousin.'' 


i 


/" 
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Ann  .\rbor  Bank  and  Trust  Octftipanj,  Ann 
Arbor,  Mlchlgran.  extension  of  time  to  Fel>- 
ruary  10,  1977.  within  whlcb  to  estabUah  a 
branch  at  the  oomer  of  Main  Street  and 
Eisenhower  Boulevard,  Ann  Arbor,  Midi- 
igan.- 

Clcy  Bank  &  Trtist  Company.  Moberly,  Mls- 
sottrl,  to  make  an  additional  Investment  in 
bank  premises.* 

To  Establish  a  Domestic  Branch  Pui- 
.'^uant  to  Section  9  of  the  Federal  Reserve 

Act. 

APPROVED 

Glt-uwood  State  Bank,  Glenwood,  lov.a. 
Branch  to  be  established  In  the  Glenwood 
Shopping  Center.  Glenwood.' 

>  •  •  •  • 

To  Withdraw  from  Membership  in  tiie 
Federal  Reserve  System  Without  a  Six- 
Month  Notice  as  Prescribed  by  Section  9 
of  the  Federal  Reserve  Act. 


The  Oberlin  Savings  Bank  Company,  Oberlin. 
Ohio.' 


To  Form  a  Bank  Holding  Company 
Pursuant  to  Section  3(a)  (1)  of  the  Bank 
Holding  Company  Act  of  1956. 

APPROVED 

Marion  National  Corporation,  Marion.  Indi- 
ana, for  approval  to  acquire  28.29  per  cent 
or  more  of  the  voting  shares  of  Marlon  Na- 
tional Bank  of  Marion.  Marlon.  Indiana. 

Reed  Street  Company,  Inc.,  Red  Oak,  Iowa, 
for  approval  to  acquire  an  additional  66.8 
per  cent  of  the  voting' shares  of  The  Mont- 
gomery County  National  Bank  of  Red  Oak. 
Red  Oak,  Iowa.» 

Midwest  Bancshai%s,  Inc..  Midwest  City, 
Oklahoma,  for  approval  to  acquire  80  per 
cent  or  more  of  the  voting  shares  of  Se- 
curity Bank  &  Trust  Company,  Midwest 
City.  Oklahoma  .= 


Lake  View  Bancorp,  Inc.,  Northbrook.  Illi- 
nois, for  approval  to  acquire  100  per  cent  of 
the  voting  shares  (less  directors'  qualifying 
shares)  of  Lake  View  Trust  and  Savings 
Bank,  Chicago,  Illinois. 

To  Expand  a  Bank  Holding  Company 
Pursuant  to  Section  3(a)  (3)  of  the  Bank 
Holding  Company  Act  of  1956. 

APPROVED 

Independent  Bank  Corporation,  Ionia,  Michi- 
gan, for  approval  to  acquire  100  per  cent 
of  the  voting  shares  of  the  successor  by 
consolidation  to  Western  State  Bank. 
Howard  City.  Michigan. 

•  •  •  •  • 

To  Expand  a  Bank  Holding  Cwnpany 
Pursuant  to  Section  3(a)  (5)  of  the  Bank 
Holding  Company  Act  of  1956. 

APPROVED 

Tru.^t  Company  of  Georgia,  Atlanta,  Oeor- 
gia.  for  approval  to  merge  wltli  Central 
Bankshares  Corporation,  Jonesboro,  Geor- 
gia. 


To  Expand  a  Bank  Holding  Company 
Pursuant  to  Section  4(e)  (8)  of  the  Bank 
Holding  Company  Act  of  1956. 

WrrHDRAWN 

Mid  America  Bancorporation.  Inc..  Mmnca- 
polis,  Minnesota,  notification  of  Intent  to 
engage  in  de  novo  activities  (the  place- 
ment and  servicing  of  real  estate  mcatgetgee 
of  all  kinds  Including  but  not  limited  to 
mortgages  on  industrial,  commercial, 
apartments,  and  homes)  at  815  Poehay 
Tower.  Mirmeapolls,  Minnesota,  through  a 
divL~ion  of  the  Corporation  known  as  Mid 
.Ame:  ca  Mortgage  Company   (1   7  77).' 


'  Application  processed  on  behalf  of  the 
Board  of  Governors  under  delegated  author- 
ity. 

•Application  processed  by  the  Reserve 
Bank  on  behalf  of  the  Board  of  Governors 
under  delegated  authority. 


I:;diis;r:a'.  National  Corporation.  Providence. 
Rhode  Island,  notification  of  intent  to  en- 
gage in  de  novo  activities  (consumer  fi- 
nance and  insurance  agency  for  any  In- 
surance directly  related  to  an  extension 
of  credit  or  provision  of  other  financial 
services  or  otherwise  sold  as  a  matter  of 
convenience  to  the  purchaser)  at  715  W. 
Oglethorpe  Boulevard.  Albany,  Georgia, 
through  a  subsidiary.  Southern  Discount 
Company,  a  subsidiary  of  Industrial  Na- 
tlona:  C'irporation  (l/5'77).= 

RE.\CTIVATED 

Shawmut  Corporation,  Boston.  Massachu- 
setts, notification  of  intent  to  engage  in 
de  novo  activities  (agricultural  commodity 
financing,  and  servicing  such  financing  and 
related  and  incidental  activities  and  in 
general,  making,  servicing,  or  acquiring, 
for  Its  own  account  of  for  the  account  of 
others,  loans  and  other  extensions  of  credit 
to  agricultural  enterprises  or  secured  by 
agricultural  commodities)  at  4701  Marlon 
Street,  Denver,  Colorado,  through  a  subsid- 
iary, American  Cattle  and  Crop  Services 
Corporation  (l/5'77).« 

Citicorp,  New  York,  New  York,  notification  of 
intent  to  engage  In  de  novo  activities  (pur- 
chasing and  servicing  for  Its  own  ac- 
count consumer  Installment  sales  finance 
contracts;  and  will  act  as  broker  for  the 
sale  of  consumer  credit  related  life/acci- 
dent and  health  Instu-ance  on  purchased 
consumer  installaient  sales  finance  con- 
tracts, said  Insurance  will  only  be  offered 
when  such  transactions  are  the  equivalent 
of  direct  extensions  of  consumer  credit  by 
the  subsidiary;  if  the  proposal  Is  effected. 
the  subsidiary  wiU  offer  to  seU  Insurance 
aa  follows:  group  credit  life/ accident  and 
health  Insurance  to  cover  the  outstanding 
balances  on  consumer  installment  sales  fi- 
nance contracts  to  obligators,  singly  or 
Jointly,  with  their  spouses  or  cosigners  In 
the  case  of  life  coverage  In  the  event  of 
death,  or.  to  make  the  contractual  monthly 
payment  on  consumer  installment  sales  fi- 
nance transactions  In  the  event  of  the  ob- 
ligators' dlsabUlty  to  the  extent  permissible 
under  applicable  State  insurance  laws  and 
regulations;  and  individual  casualty  insur- 
ance on  personal  property  subject  to  se- 
curity agreements;  further.  In  regard  to  the 
sale  of  credit  related  Insurance,  the  sub- 
sidiary win  not  act  as  a  general  insurance 
agency)  at  3000  Lynch  Extension,  Jackson. 
Mississippi,  through  its  subsidiary.  Nation- 
wide Financial  Corporation  (12/28.  76) .' 

PERMITTED 

BMik  of  Virginia  Company,  Richmond.  Vir- 
ginia, notification  of  intent  to  engage  in 
de  novo  activities  (making  loans  or  exten- 


•  4(cl(8)  and  4(c)  (12)  notifications  proc- 
essed by  Reserve  Bank  on  behalf  of  the 
Board  of  Governors  under  delegated  author- 
ity. 


slons  of  credit  such  as  would  be  made  by  a 
finance  company;  and  acting  as  agent  for 
credit  life 'accident  and  health  Insurance 
and  other  insurance  written  to  protect  col- 
lateral diu-ing  the  period  of  credit  exten- 
sion) at  10750  Lee  Highway,  Fairfax  Mall 
Shopping  Center.  Store  3S2&.  Fairfax,  Vir- 
ginia, through  a  subsidiary.  The  Budget 
Plan  Company  of  Virginia  (a  wholly-outied 
subsidiary  of  General  Finance  Service  Cor- 
poration)   (1.2.' 77).= 

Bank  of  Virginia  Company,  Richmond,  Vir- 
ginia, notification  of  Intent  to  engage  in 
de  novo  activities  ( leasing  of  real  property 
or  actirg  as  agent,  broker,  or  adviser  in 
leasing  such  pr<.>perty  provided  the  lea.<=e 
is  to  serve  els  the  functional  eqtiivalent  of 
an  extension  of  credit  to  the  lessee  of  the 
property,  the  property  to  be  leased  to  be 
acquired  specifically  for  the  leasing  trans- 
action or  havlitg  been  acquired  speclficallv 
for  an  earlier  leasing  transaction)  at  11011 
West  Broad  Street  Road.  Richmond.  Vir- 
ginia, through  its  subsidiary.  BV.\  Credit 
Corporation  (1  ■8/77).» 

Banks  of  Iowa.  Inc^  Cedar  Rapids.  Iowa, 
notification  of  Intent  to  engage  in  de  novo 
activities  (bookkeeping  or  data  processing 
services  for  the  internal  operations  of  its 
subsidiaries  and  other  banking  Institutions 
and  storing  and  processing  other  banking, 
financial,  or  related  economic  data  snch  as 
performing  payroll,  accounts  receivable  or 
payable,  or  billing  services  for  other  busi- 
nesses) at  1014  Nebraska  Street,  Siotix  Citv 
Iowa,  through  its  subsidiary.  Banks  of 
Iowa  Computer  Services,  Inc.  (1/6/77). » 

Sectu-ity  Pacific  Corporation,  Los  Angeles. 
California,  notification  of  Intent  to  engage 
in  de  novo  activities  (the  financing  of  per- 
sonal property  and  equipment  and  real 
property  and  the  leasing  of  such  property 
or  the  acting  as  agent,  broker,  or  adviser 
In  the  leasing  and/or  financing  of  such 
property  where  at  the  inception  of  the  ini- 
tial lease  the  effect  of  the  transaction  (and. 
with  respect  to  Governmental  entities 
only,  reasonably  anticipated  future  trans- 
actions) will  yield  a  rettu-n  that  will  com- 
pensate the  lessor  for  not  less  than  the 
lessor's  full  Investment  in  the  property 
plus  the  estimated  total  cost  of  financing 
the  property  over  the  term  of  the  lease 
and  the  servicing  of  such  financings  and  ■ 
or  leases)  at  Suite  910.  7777  Bonhomme. 
Clayton,  Missouri,  through  Its  subsidiary. 
Security  Pacific  Leasing  Corporation  (1  7  ' 
77) .' 

Sectirity  Pacific  Corporation.  Los  Angeles. 
California,  notification  of  intent  to  re- 
locate de  iK)vo  activities  (the  ortginatlon 
and  acquisition  of  mortgage  loans  Includ- 
ing development  and  construction  loans  on 
multi-family  and  commercial  properties 
for  its  own  account  or  for  the  sale  to 
others  and  the  servicing  of  such  loans  for 
others)  from  319  West  5th  Avenue  to  1011 
East  Tudor  Road,  Anchorage,  Alaska, 
through  lt«  subsidiary.  Securitv  Pacific 
Mortgage  Corporation   (1  '6, '77) .» 

APPROVED 

Triust  Company  of  Georgia,  Atlanta.  Georgia, 
for  approval  to  acquire  direct  acquisition 
of  ownership  and  control  of  the  leasing 
activities  of  Central  Bankshares  Corpo- 
ration, Jonesbcwo.  Georgia. 

Trust  Company  of  Georgia,  AtlantA,  GeorgU, 
for  ^proval  to  acquire  acquisition  of  100 
per  cent  of  the  voting  shares  of  Central 
Bankshares  Equity  Corporation,  Jonesboro. 
Georgia. 

Applications  Received 

To  Establish  a  Domestic  Branch  Pur- 
suant to  Section  9  of  the  Federal  Reserve 
Act. 
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Piedmont  Trust  Bank.  Martinsville.  Virginia. 

Bruicb    to    be    established    at    200    East 

Church  Street,  MartinsTille. 
Tracy   Collins   Bank   and   Trust.    Salt   Lake 

City,  T7tah.  Branch   to  be  established   at 

1090    North    600    East,    North    Salt    Lake 

Davis  County. 

•  «  •  •  « 

To  Withdraw  from  Membership  in  the 
Federal  Reserve  System  Without  a  Six 
Month  Notice  as  Prescribed  by  Section  9 
of  the  Federal  Reserve  Act. 

The  Oberlln  Savings  Bank  Company.  Ober- 
lln.  Ohio. 

•  •  •  •  • 

To  Form  a  Bank  Holding  Company 
Pursuant  to  Section  3(a)  (1)  of  the  Bank 
Holding  Comi>any  Act  of  1956. 

Bancorporatlon  of  Wisconsin,  Inc.,  West 
AUla.  Wisconsin,  for  approval  to  acquire  80 
per  cent  or  more  of  the  voting  alharea  of 
West  AUta  State  Bank.  West  Allls,  Wis- 
consin and  Southwest  Bank,  New  Berlin, 
Wisconsin. 

Spencer  Financial  Corporation,  Spencer, 
Iowa,  for  approval  to  acquire  66.44  per 
cent  or  more  of  the  voting  shares  of  Spen- 
cer National  Bank,  Spencer,  Iowa. 

NBC  Corp,  Jsfcclcson,  Tennessee,  for  approval 
to  acquire  108,000  shares  of  the  voting 
sbarea  of  The  National  Bank  of  Commerce 
of  Jackson.  Jackson,  Tennessee  and  to  ac- 
quire 723,047  shares  of  the  voting  shares 
of  The  First  National  Bank  of  Olbson 
County.  Humboldt,  Tennessee. 

•  •  •  •  • 

To  Expand  a  Bank  Holding  Company 
Pursuant  to  Section  3(a)  (3)  of  the  Bank 
Holding  Company  Act  of  1956. 

Bits  Banking  Corporation,  Bradenton,  Plo- 
rlda,  for  approval  to  acquire  80.1  per  cent 
oc  more  of  the  voting  ah&ree  of  Citizens 
Bank  of  Bunnell,  Bunnell,  Florida. 

Tlie  Royal  Trust  Company,  Montreal,  Quebec, 
Canada,  for  approval  to  acquire  60  per  cent 
or  more  of  the  voting  sharee  of  Bay- 
meadows  Bank,  Jacksonville,  Korlda. 

^tencer  National  Bank  Trust,  Spencer,  Iowa, 
for  approval  to  acquire  76.d4  per  cent  of 
the  voting  share«  of  Spencer  Financial 
Corporation.  Spencer,  Iowa  and  indirectly 
to  acquire  66.44  per  cent  ormcffe  of  tlie 
voting  shares  of  Spencer  National  Bank, 
Spencer,  Iowa. 

First  City  Bancorporatlon  of  Texas,  Inc., 
Houston,  Texas,  for  approval  to  acquire  100 
per  cent  of  the  voting  shares  (lees  direc- 
tors' qualifying  shares)  of  East  Dallas 
Bank,  Dallas,  Texas. 
•  •  •  •  • 

To  Expand  a  Bank  Holding  Comi>any 

Pureuant  to  Section  4(c)  (8)  of  the  Bank 
*  Holding  Company  Act  of  1 956. 

CBT  Corporation.  Hartford,  Connecticut, 
notification  of  Intent  to  engage  in  de  novo 
activities  (the  financing  of  accounts  re- 
ceivable, inventories  and  Imports  for  busi- 
ness customers)  at  Room  No.  20,  Gateway 
Suites.  Suite  MO,  1801  Avenue  of  the  Stars, 
liOa  Angeles.  California,  through  a  sub- 
sidiary, Lazere  Financial  Corporation,  a 
wholly-owned  sub-sldlary  of  CBT  Financial 
Corporation  which  is  in  turn  a  wholly- 
owned  subsidiary  of  CBT  Corporation 
( 1/3/77 ).» 

OBT  Corporation,  Hartford,  Connecticut, 
notification  of  Intent  to  engage  in  de  novo 
activities  (purchasing  on  a  recourse  basis 
residential,  second  mortgage  loans)  at  One 
Constitution  Plaza,  Hartford,  Connecticut, 


NOTICES 


through  a  subsidiary.  Nutmeg  Commercial 
Corporation,  a  whoUy-owned  subsidiary  of 
CBT  Financial  Corporation,  which  is  in 
turn  a  wholly-owned  subsidiary  of  CBT 
Corporation  (1/3/77).' 

First  National  Boston  Corporation,  Boston, 
Massachusettf;,  notification  of  Intent  to 
engage  In  de  novo  activities  (maMng,  ac- 
quiring, and  servicing  for  Its  own  account, 
loans  and  other  extensions  of  credit  In- 
cluding loans  to  individuals  for  property 
improvement,  debt  consolidation  and  other 
purposes;  and  offering  credit  life  and  credit 
accident  and  health  Insurance  coverage  to 
ils  borrowers  through  a  master  health  iJi- 
surance  policy)  at  49(X)  Veterans  Boulevard, 
Metalrle,  Louisiana,  through  a  subsidiary 
of  FSC  Corp.,  Boston,  Massachusetts,  which 
is  a  wholly-owned  subsidiary  of  First  Na- 
tional Boston  Corporation  to  be  known  as 
First  Louisiana  Acceptance  Corporation 
(1/3/77).* 

Fidelity  Union  Bancorporatlon,  Newark,  New 
Jersey,  notification  of  Intent  to  engage  In 
de  novo  activities  (the  business  of  making 
loans  In  the  present  maximum  amount  of 
$5,000.00  or  less  under  the  provision  of  the 
Pennsylvania  Consumer  Discount  Company 
Act;  and  making  available  to  customers, 
credit  life  Insurance  and  disability  insur- 
ance covering  the  unpaid  balance  of  lo4ns 
outstanding  and  fire  and  theft  Insurance 
to  protect  household  goods  held  as  collat- 
eral during  the  periods  of  credit  ext*n- 
sions)  at  1505  Market  Street,  Camp  3111, 
Cumberland  County,  Pennsylvania, 
through  its  subsidiary.  Suburban  Finance 
Company  and  its  subsidiary  Sentry  Con- 
sumer Discount  Company   (l/7/77).» 

Fidelity  Union  Bancorporatlon,  Newark,  New 
Jersey,  notification  of  Intent  to  engage  in 
de  novo  activities  (the  business  of  making 
loans  in  the  present  maximum  amount  of 
$5,000.00  or  less  under  the  provisions  of 
the  Pennsylvania  Consumer  Discount  Com- 
pany Act;  an<f  making  available  to  custom- 
ers, credit  life  Insurance  and  disability 
insurance  covering  the  unpaid  balance  of 
loans  outstanding  and  fire  and  theft  In- 
surance to  protect  household  goods  held 
as  collateral  during  the  periods  of  credit 
extensions)  at  616  Baltimore  Pike,  Spring- 
field, Delaware  Cormty,  Pennsyl<ralLla, 
through  its  subsidiary.  Suburban  Finance 
Company  and  its  subsidiary,  Sentry  Con- 
sumer Discount  Company  ( 1/5/77 ).« 

•  •  •  *  • 

For  Certification  Pursuant  to  the  Bank 
Holding  Company  Tax  Act  of  1976. 

H.  F.  Ahmanson  St  Company,  Los  Angties, 
California,  divestiture  of  Ahmanson  Bank 
&  Trust  Co.,  Beverly  Hills,  California. 

OATX  Corporation,  Chicago.  lUtnols.  dlvecti- 
ture  of  100,000  shares  of  LaSalle  National 
Bank,  Chicago,  Illinois. 

The  Signal  Companies,  Inc.,  Beverly  Hills, 
California,  divestiture  of  Signal  Equities, 
formerly  Arizona  Bancorporatlon,  Phoenix, 
Arizona. 

The  Wachovia  Corporation,  Wlnston-Salem, 
North  Carolina,  divestiture  of  Wachovia 
Insurance  Agency,  Inc.,  Wlnston-Salem, 
North  Carolina. 

The  Wachovia  Corporation,  Wlnston-Salem, 
North  Carolina,  divestiture  of  North  Caro- 
lina Title  Company,  Wlnston-Salem,  North 
Carolina. 

First  Missouri  Banks,  Inc.,  Creve  Coeur,  Mis- 
souri, divestiture  of  certain  real  property 
In  EllisvUle,  Missouri. 


Republic  of  Texas  Corporation,  Dallas,  Texas 
to  divest:   (a)  All  of  the  Howard  Corpora- 
tion's Interests  in  Its  oil  and  gas  properties 
and  related  real  estate  Interests;   (b)   The 
common  stock  of  Round  Rock  Lime  Com- 
pany;  (c)   Three  shopping  centers  located 
In  Dallas  and  Midland,  Texas  and  Shreve- 
port,  Loxilalana,  and   (d)    Approximately  6 
acres  of  real  estate  In  Dallas,  Texas. 
Republic  of  Texas  Corporation,  Dallas,  Texas, 
divestiture    of    Highland    Park    Shopping 
Center  and  other  real  property,  aU  In  Dal- 
la.s,  Texas. 
Tran.sGhio  Financial  Corporation,  Cleveland, 
Ohio,  divestiture  of  Port  Clinton  National 
Bank.  Port  Clinton,  Ohio. 
World  Airways,  Inc..  Oakland,  California  and 
its  wholly-owned  subsidiary,  Worldamerica 
Investors   Corp.,    divestiture   of  shares   fcf 
Western    Bank    and    Trust    Company,    Loe 
Angeles,  California. 
Southern  National  Corporation,  Lumberton, 
North  Carolina,  through  Its  wholly-owned 
subsidiary.    Southern    National    Insurance 
Services,  Inc.:    (a)    Divestiture  of  general 
insurance  agency  business  located  In  Lum- 
berton, North   Carolina  on  December  31, 
1976,    (b)    proposed   divestiture  of  general 
Insurance  agency  business  located  In  Rock- 
ingham, North  Carolina,  and  (c)  proposed 
divestiture   of    general    Insurance    agency 
business  located  In  Henderson,  North  Caro- 
lina. 
O.S.    Bancshares,    Inc.,    Goodland,    Kansas 
(formerly  Western  Agency,  Inc.),  divesti- 
ture of  Its  shares  of  Western  Insurance 
Agency,  Ooodland,  Kansas. 
University  Bancorp,  Inc.,  Kansas  City,  Mls- 
scmrl  (formerly  Orwlg  and  Company,  Inc.) . 
divestiture  of  real  property  located  In  To- 
peka.  Kansas  by  Ward  Parkway  Building 
Company  ("Ward  Parkway"). 
Earl   R.  WaddeU  &  Sons,  Inc..  Port  Worth. 
Texas,  proposed  divestiture  of  68,714  shares 
(approxlnurtely  39  per  cent  of  outstanding 
shares)  of  City  National  Bank,  Port  Wortli. 
Texas. 
Shelter    Resources    Corporation,    Lyndhurst, 
Ohio  ("Applicant")  dlvestltiu*  by  Its  sub- 
sidiary. Capital  Bancorporatlon,  of  shares 
of  Capital  National  Bank,  Lyndhurst,  C«iio. 
Educatore  Investment  Company  of  Kansas, 
Inc.,  Emporia,  Kansas,  divestiture  of  Flint 
HlUs  Manor,  Inc.,  Emporia,  Kansas. 
Midwestern    Fidelity    Corporation,    Milford. 
Ohio,   divestiture  of  The  Miami   Deposit 
Bank,  Yellow  Springs,  Ohio. 
Pan  American  Bancsluu«s,  Inc.,  Miami,  Flor- 
ida, divestiture  of  Commercial  Asegtiradora 
Sulze   Americano,   S.A.,   Guatemala   City, 
Ouatemala. 
First  Oklahoma  Bancorporatlon,  Inc.,  OlUa- 
homa   City,   Oklahoma,   divestiture   of   30 
various  nonbanklng  companies,  assets  and 
activities. 
First  National  Bank,  StewartviUe,  Minnesota, 
proposed     divestitore     of     Its     insurance 
tigency. 
MEI    Corporation,    Minneapolis,    Minnesota, 
divestiture  of  Olmstead  Ck>unty  Bank  and 
Trust  Company,  Rochester,  Minnesota  and 
the  First  National  Bank,  Sioux  City,  Iowa. 
Tracy  Bancorp.,  Salt  Lake  City,  Utah,  pro- 
posed divestitures  of  Tracy  Realty  Com- 
pany,   Salt   Lake   Ctty,   Utah   and   Tracy- 
Osborne-Dlckson  &  Associates,  Inc. 
Westland  Banks,  Inc.,  Lakewood,  Colorado, 

divestiture  of  its  travel  agency  business. 
First  International  Bancshares,  Inc.,  Dallas, 
Texas:  (a)  Divestiture  by  its  subsidiary. 
First  National  Bank  in  Dallas,  of  364,149 
shares  of  Guaranty  Bank.  Dallas.  Texas,  uoA 
a  $150,000  de«>enture  of  ChianuitT  Bank; 
and  (b)  Divestiture  by  its  subakOAry,  Ftrrt 
National  Socurltles  Oofnpany.  CMIas.  Tens 
of:  19,200  shares  ot  White  Bock  Nattanal 
Bank,  Dallas,  Texas;  4,466  shares  ot  Oeeoto 
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state  Bank,  Dallas.  Texas;  9,960  shares  of 
North  Park  National  Bank  of  Dallas,  Dallas, 
Texas;  21,464  shares  of  North  Dallas  Bank 
&  Trust  Co.,  Dallas,  Texas;  6,130  shares  of 
East  Dallas  Bank  &  Trust  Con^MUiy,  Dallas, 
Texas:  14,058  shares  of  Citizens  State  Bank, 
Irving,  Texas;  22,080  shares  of  1st  National 
Bank  of  Richardson,  Richardson,  Ttexas. 

Union  Financial  Corporation,  Denver,  Colo- 
rado, divestiture  of  substantially  all  of  its 
oil  and  gas  properties. 

Crocker  National  Corporation,  San  Francisco, 
California,  proposed  divestiture  of  Crocker 
McAlister  Equipment  Leasing  Inc.  and 
Crocker  McAlister  Leasing  Inc. 

American  Affiliates,  Inc.,  South  Bend,  Indi- 
ana, divestiture  of  American  Home  Indus- 
tries, Inc.,  and  Maron  Products,  Inc.,  both 
of  South  Bend,  Indiana. 

Helmerich  &  I»ayne,  Inc.,  Tulsa,  Oklahoma, 
divestiture  of  shares  of  Utlca  Bankshares 
Corporation,  Tulsa,  Oklahoma. 

Beverly  Agency,  Inc.,  Chicago,  nilnols,  divesti- 
ture of  shares  of  Mt.  Greenwood  Bank,  Chi- 
cago, Ilimols. 

*  «  •  •  • 

Reports  Received 

Current  Report  Filed  Pursuant  to  Sec- 
tion 13  of  the  Securities  Exchange  Act. 

The  State  Bank  of  North  Jersey,  Pine  Brook, 
New  Jersey. 

Petitions  for  Rulemaking 

None. 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  21,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[FR  Doc.77-2638  Filed  1-26-77:8:45  amj 


BUFFALO  BANK  CORP. 
Formation  of  Bank  Holding  Company 

Bu£F{do  Bank  Corporation.  Buffalo, 
Wyoming,  has  applied  for  the  Board's 
approval  under  section  3(a)  (1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  through  acquisition  of  80  per- 
cent or  more  of  the  voting  shares  ot 
Wyoming  Bank  and  Trust  Company, 
Buffalo,  Wyoming.  The  factors  that  are 
considered  In  acting  on  the  application 
are  set  forth  in  secticai  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  appllcatlcm  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  In 
writing  to  the  Secretary,  Board  of  Gov- 
ernors of  the  Federal  Reserve  System, 
Washington,  D.C.  20551  to  be  received 
no  later  than  February  22,  1977. 

Board  of  Governors  of  the  Federal  Re- 
serve System,  January  21,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[FR  Doc.77-2635  PUed  1-26-77:8:45  am) 


Of  ihe  Bank  Holding  Company  Act  a2 
UJS.C.  1842(a)(1))  to  become  a  bank 
holding  company  through  acquisiticm  of 
80  per  cent  or  more  of  the  voting  shares 
of  The  First  National  Bank  of  David 
City,  David  City.  Nebraska.  "Hie  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  section  3'ci 
of  the  Act  (12  U.S.C.  1842(c) ). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  K'ltni^.B 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bsmk,  to  be  re- 
ceived not  later  than  February  17,  1977. 

Board  of  Governors  of  the  Federal 
Reserve  System,  January  21,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[PR  Doc. 77-2637  PUed  1-26-77:8:45  am] 


NBC  CORP. 
Formation  of  Bank  Holding 'Company 

NBC  Corp.,  Jackson,  Tennessee,  has 
applied  for  the  Board's  approval  imder 
section  3fa)(l)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(1))  to 
become  a  bank  holding  company  throvgh 
acquisition  of  100  per  cent  of  the  voting 
shares  of  National  Bank  of  Commerce, 
Jackson,  Tennessee,  and  of  83  per  cent 
or  more  of  the  voting  shares  of  First  Na- 
tional Bank  of  Gibson  County,  Hum- 
boldt. Tennessee.  The  fact(H^  that  are 
considered  in  acting  on  the  application 
are  set  forth  In  section  3<c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  appUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
appUcation  should  submit  views  in  writ- 
ing to  the  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  Wash- 
ington, D.C.  20551  to  be  received  no  later 
than  February  18, 1977. 

Board  of  Governors  of  the  Federal 
Reserve  System,  January  21,  1977. 

Griffith  L.  Garwood. 
.    Deputy  Secretary  of  the  Board. 

[PR  Doc. 77-2636  Filed  1-26-77:8:45  am] 


Julj-  24.  1975.  The  Board's  Order  approv- 
ing the  acquisition  was  made  subject  to 
the  condition  that  such  divestiture  be 
carried  out.  The  period  for  dlvestUure 
was  extended  to  October  24.  1976,  by  the 
Federal  Reserve  Bank  of  San  Francisco 
Redwood  has  requested  that  the  divesti- 
ture period  be  extended  to  February  24. 
1977. 

Redwood  has  indicated  that  active 
efforts  to  sell  the  property  are  continuing. 
In  fact,  the  property  has  been  sold  to  a 
developer,  subject  to  approval  of  the 
development  plan  by  municipal  author- 
ities. It  appears.  In  Ught  of  Redwood  .s 
efforts  to  sell  the  property,  that  an  ex- 
tension of  the  period  for  divestiture 
would  not  be  detrimetnal  to  the  pubhr 
interest. 

After  examining  the  facts  of  record. 
the  Board  has  concluded  that  Redwood  .^ 
request  should  be  granted.  Accordingly. 
the  Board's  Order  of  July  24,  1973.  is 
herdiy  amended  to  authorize  retention 
of  the  property  subject  to  the  condition 
thait  Redwood  promptly  divest  such  real 
property,  but  In  no  event  later  than  Feb- 
ruary 24.  1977. 

In  addition,  the  Bocu-d  has  noted  tiiat 
as  a  result  of  Redwood's  acquisition  of 
National  Mortgage  Company,  Salt  Uike 
City.  Utah  ("NMC"),  approved  by  the 
Board  on  January  18,  1973  (38  FR  3014  ' . 
Redwood  holds  Indirectly  four  parcels  of 
real  property.  At  the  time  that  Redwood  s, 
acquisition  of  NMC  was  approved,  the 
Board  was  not  aware  of  the  ownership  of 
such  real  property  by  NMC.  The  owner- 
ship of  land  for  development  or  invest- 
ment Is  not  a  permissible  activity  under 
the  Act. 

After  examining  the  facts  of  record. 
the  Board  has  coDcluded  that  Redwood 
should  divest  the  properties  that  it  holds 
Indirectly  through  NMC.  Accordingly, 
the  Board's  Order  of  January-  18.  1973.  is 
hereby  amended  so  that  Redwood  mu.st 
promptly  divest  itself  of  such  properties, 
but  In  no  event  later  than  June  30,  1977. 

By  order  of  the  Board  of  (joverrors. 
effective  January  19,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 
i  FR  Doc  77-2634  PUed  1-26-77: 8 :  45  am  | 


NATIONAL  DAVID  CITY  CORP. 

Formation  of  Bank  Holding  Company 

National  David  City  Corporation, 
David  City,  Nebraska,  has  appUed  for  the 
Board's  approval  under  section  3ia)(l) 


REDWOOD  BANCORP 

Order  Amending  Prior  Board  Orders  With 
Regard  to  Divestiture  of  Real  Estate 

By  Order  dated  July  24,  1973.  the 
Board  approved  the  application  of  Red- 
wood Bancorp,  San  Francisco,  California 
("Redwood"),  a  bank  holding  company 
within  the  meaning  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841).  to  ac- 
quire the  assets  of  Montgomery  Street 
Mortgage  Corporation  ("MSMC")  and 
shares  of  West  Coast  Insurance  Agoicy. 
Inc.,  both  of  San  Francisco.  California 
1 38  FR  20951 ) .  In  acquiring  the  assets  of 
MSMC,  Redwood  indirectly  acquired  a 
parcel  of  unimproved  real  estate  held  by 
MSMC  for  development.  Redwood  com- 
mitted Itself  to  divesting  that  property 
promptly   but   in   no   event  later   than 


FEDERAL  TRADE  COMMISSION 

[PUe  No.  72  31971 

GRAND  SPAULDiNG   DODGE,   INC. 

Consent  Agreement  Wth  Analysis  To  Aid 
PubKc  Comment 

Pursuant  to  section  6(fi  of  the  Fed- 
eral Trade  Commission  Act,  38  Stat.  721. 
15  U.S.C.  46  and  §  2.34,  of  the  Commis- 
sion's Rules  of  Practice  (16  CFR  2.34.  40 
FJl.  15236,  AprU  4,  1975).  notice  Is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and  pro- 
visionally accepted  by  the  Commission, 


-  Voting  for  this  action :  Chairman  Bums 
and  OovernorB  Gardner.  Walllch.  Coidwell, 
Jack.son.  Partee,  and  Lilly. 
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has  been  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days.  Public  com- 
ment Is  invited  on  or  before  March  28, 
1977.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  ofiQce  In  SMicordance  with 
!  4.9(b)  (14 )  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)  (14),  40  FR 
15236.  April  4,  1975).  Comments  should 
be  directed  to: 

Office  of  the  Secretary,  Federal  Trade  Com- 
mission. 6th  Street  and  Pennsylvania  iV ve- 
nue NW.,  Washington,  D.C.  20580. 

Grand  Spauldinc  Dodge.  Inc. 
A  Corporation 

AOREEMLNT  CONTAINING  CONSENT  ORDER   TO 
CEASE    AMD    DESIST 

The  Federal  Trade  Commission  having 
initiated  an  investigation  of  certain  acts 
and  practices  of  Grand  Spaulding  Dodge, 
Inc.,  a  corporation,  sometimes  herein- 
after referred  to  as  proposed  respondent, 
and  it  now  appearing  that  proposed  re- 
spondent is  willing  to  enter  Into  an  agree- 
ment containing  an  order  to  cease  and 
desist  from  the  use  of  the  acts  and  prac- 
tices being  investigated. 

It  is  hereby  agreed  by  and  between 
Grand  Spalding  Dodge.  Inc.,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade  Commis- 
sion that : 

l^  Proposed  respondent  Grand  Spauld- 
ing "Dodge,  Inc.  is  a  corporation  orga- 
nized, existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State 
of  Illinois,  with  its  principal  place  of 
business  located  at  3300  W.  Grand  Ave.. 
Chicago,  Illinois. 

2.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute  an 
admission  by  proposed  respondent  that 
the  law  has  been  violated  as  alleged  in 
th«  draft  of  complaint  here  attached. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondent  waives: 
<a)  Any  farther  procedural  steps; 
tb)    The  requirement  that  the  Com 

mission's  decision  contain  a  statement  of 
flntfings  of  fact  and  conclusions  of  law; 
and 

fc)  All  rights  to  sedt  judicial  revi( 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

■^  This  agreement  shall  not  become  a 
part  of  the  official  record  of  the  proceed- 
ing unless  and  rmtll  it  is  accepted  by  the 
C(^mlssion.  If  this  agreement  is  ac- 
cepted by  the  Commission  It.  together 
with  the  di-aft  of  cc«nplalnt  contem- 
plated thereby,  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  In  respect  thereto 
publicly  released,  and  such  acceptance 
may  l>e  withdrawn  by  the  Commission 
if.  %'ithin  thirty  (30)  days  after  the  sixty 
<  60)  day  period,  comments  or  views  sub- 
mitted to  the  Commission  disclose  facts 
or  consideration  which  indicate  that  the 
order  contained  in  the  agreement  is  In- 
appropriate, improper,  or  inadequate. 
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6'.  This  agreement  contemplates  that, 
if  i(  Is  accepted  by  the  Commission,  and 
If  such  acceptance  Is  not  subsequently 
withdrawn  by  the  CcHnmlssion  pursuant 
to  ttie  provisions  of  S  2.34  of  the  Commis- 
sion's Rules,  the  Commission  may,  with- 
out further  notice  to  proposed  respond- 
ent, (1)  issue  its  complaint  correspond- 
ing in  form  and  substance  with  the  draft 
of  complaint  here  attached  and  its  deci- 
sion containing  the  following  order  to 
cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so  en- 
tered, the  order  to  cease  and  desist  shall 
haw  the  same  force  and  effect  and  shall 
l>ecome  final  and  may  be  altered, 
modified  or  set  aside  in  the  same  man- 
ner and  within  the  same  time  provided 
by  statute  for  other  orders.  The  order 
shall  become  final  upon  service.  Mailing 
of  the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed  respond- 
ent's address  as  stated  in  this  agreement 
shall  constitute  service.  Proposed  re- 
spondent waives  any  right  he  may  have 
to  any  other  manner  of  service.  The  com- 
plaint may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or  inter- 
pretation not  contained  in  the  order  or 
tl^  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order  contem- 
plated hereby,  and  understands  that 
once  the  order  has  been  issued,  it  will 
be  required  to  file  one  or  more  compli- 
ance reports  showing  that  it  has  fully 
complied  with  the  order,  and  that  it  may 
be  liable  for  a  civil  penalty  in  the  amount 
provided  by  law  for  each  violation  of  the 
order  after  it  becomes  final. 

Order 

It  is  ordered,  that  respondent  Grand 
Spaulding  Dodge,  Inc.,  a  corporation,  its 
successors  and  assigns  and  its  officers, 
and  respondent's  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or  other 
device,  in  connection  with  the  advertis- 
offering  for  sale,  sale,  and  dlstrlbu- 

m  of  new  and  used  automobiles  in  or 
iffecting  commerce,  as  "commerce"  is 
defined  in  the  FedersJ  Trade  Commis- 
sion Act,  do  forthwith  cease  and  desist, 
in  connection  with  credit  sales  in  which 
the  sales  presentation  has  been  conducted 
in  whole  or  in  part  in  Danish,  from: 

1.  Failing  to  furnish  consumers  with 
complete  and  accurate  translations  in 
Spanish  of  any  documents,  notices  or 
disclosures  normally  provided  to  con- 
sumers in  connection  with  respondent's 
credit  sales  at  the  time  of  the  transac- 
tion. 

2.  Failing  to  furnish  to  consumers  exe- 
cuting any  contracts,  agreements  or 
other  documents  in  connection  with  such 
credit  sales,  a  cmnplete  and  accurate 
translation  in  Spanish  of  each  such  writ- 
ing, piior  to  the  execution  of  the  same. 

Provided  however,  lliat  nothing  in 
this  order  shall  be  understood  to  apply 
to  sales  receipts  or  other  document 
which  serve  merely  as  a  memorandum  of 


sales  and  do  not,  in  themselves,  contain 
covenants,  disclaimers  or  other  provisions 
defining  the  rights  and  responsibilities 
of  the  parties. 

Further  provided,  That  respondent 
must  comply  with  subparagraphs  1  and 
2  of  this  order  by  providing  consumers 
either  with : 

a.  bilingual  documents  containing  all 
the  pro\isions  and  disclosures  in  both 
English  and  Spanish,  or 

b.  separate  documents  containing  com- 
plete and  accurate  translations  in  Span- 
ish of  each  English  language  document, 
and  which  shall  contain  in  a  clear  and 
conspicuous  manner  in  the  Spanish  lan- 
guage, the  following  heading  in  bold -face 
10  point  type: 

READ  THIS  FIRST 

THIS  IS  A  TRANSLATION  OF  THE 
DOCUMENT  OR  DOCUMENTS  YOU 
HAVE  REC^EIVED  OR  ARE  ABOUT  TO 
SIGN. 

It  is  further  ordered.  That  respondent 
shall  display,  in  at  least  two  different 
locations  on  its  premises,  one  of  them 
being  the  location  where  consumers  usu- 
ally execute  consumer  credit  instru- 
ments or  other  legally  binding  docu- 
ments, the  following  notice  in  Spanish: 

NOTICE  TO  SPANISH-SPEAKING 
CUSTOMERS 

IP  YOU  ARE  A  SPANISH-SPEAKING 
CONSUMER  AND  THE  SALE  PRES- 
ENTATION WAS  MADE,  IN  WHOLE 
OR  IN  PART  IN  SPANISH,  YOU  ARE 
ENTITLED  TO  RECEIVE  A  SPANISH 
TRANSLATION  OF  THE  (CREDIT  CON- 
TRA(rT  AND  OF  THE  OTHER  DOCU- 
MENTS RELATED  TO  THE  FINANC- 
ING OP  YOUR  PURCHASE  BEFORE 
YOU  SIGN  ANYTHING.  DO  NOT 
SIGN  ANY  DOCUMENTS  UNTIL  YOU 
HAVE  RECEIVED  AND  READ  THE 
SPANISH  TRANSLATIONS. 

It  is  further  ordered  with  respect  to 
each  account  in  which  translations  in 
Spanish  are  provided,  as  required  herein, 
that  respondent  shall  maintain  in  its 
files,  for  a  period  of  two  years,  state- 
ments signed  by  respondent's  consumers 
acknowledging  receipt  of  such  transla- 
tions. 

It  is  further  ordered.  That  respondent 
deliver  a  copy  of  this  order  to  cease  and 
desist  to  all  operating  divisions  and  to 
all  present  and  future  personnel  of  re- 
spondent engaged  in  making  sales  pre- 
sentations and  in  the  consummation  of 
any  consumer  credit  transactions. 

It  is  further  ordered.  That  respondent 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  coi-porate  riespondent  such  as  dis- 
solution, assignment  or  sale  resulting  in 
the  emergence  of  a  successor  corpora- 
tion, the  operation  or  dissolution  of  sub- 
sidiaries or  any  other  change  in  the  cor- 
poration which  may  affect  compliance 
obligations  arising  out  of  this  order. 

It  is  further  ordered.  That  no  provi- 
sion of  this  order  shall  be  construed  in 
any  way  to  annual.  Invalidate,  repeal,  ter- 
minate, modify  or  exempt  respond^it 
from  complying  with  agreements,  orders 
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or  directives  of  any  kind  obtained  by  any 
other  agency,  or  act  as  a  defense  to  ac- 
tions instituted  by  municipal  or  state 
regiilatory  agencies.  No  provision  of  this 
order  shall  be  construed  to  imply  that 
any  past  or  future  conduct  of  respond- 
ent complies  with  the  rules  and  regula- 
tions of,  or  the  statutes  administered  by 
the  Federal  Trade  Cwnmission. 

It  is  further  ordered,  ITiat  the  re- 
spondents herein  shall  within  sixty  (60) 
days  after  service  upon  them  of  this  or- 
der, file  with  the  (Commission  a  report. 
In  writing,  setting  forth  In  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

Decision  amd  Order 

In  the  Matter  of  Grand  Spaulding 
Dodge,  Inc.,  a  corporation. 

The  Federal  Trade  Commission  hav- 
ing Initiated  an  Investigation  of  certain 
acts  and  practices  of  the  respondent 
named  In  the  caption  hereof,  and  the 
respondent  having  been  furnished  there- 
after with  a  copy  of  a  draft  of  complaint 
which  the  CThlcago  Regional  Office  pro- 
posed to  present  to  the  Commission  for 
Its  consideration  and  which,  if  Issued  by 
the  Commission,  would  charge  respond- 
ents with  violation  of  the  Federal  Trade 
Commission  Act;  and 

The  respondent  and  counsel  for  the 
Commission  having  thereafter  executed 
an  agreement  containing  a  consent  or- 
der, an  admission  by  the  respondent  of 
all  the  jurisdictional  facts  set  forth  in 
the  aforesaid  draft  of  complaint,  a  state- 
ment that  the  signing  of  said  agreement 
Is  for  settlement  purposes  only  and  does 
not  constitute  an  admission  by  respond- 
ent that  the  law  has  been  violated  as 
alleged  in  such  complaint,  and  waivers 
and  other  provisions  as  required  by  the 
Commission's  Rules;  and 

The  Commission  having  thereafter 
considered  the  matter  and  having  deter- 
mined that  it  had  reason  to  believe  that 
the  respondent  has  violated  the  said  Act, 
and  tliat  complaint  should  issue  stating 
its  charges  in  that  Kspect,  and  having 
thereupon  accepted  the  executed  con- 
sent agreement  and  placed  such  agree- 
ment on  the  public  record  for  a  period 
of  sixty  (60)  days,  now  In  further  con- 
formity with  the  procedure  prescribed 
In  S  2.34  of  its  Rules,  the  Commission 
hereby  Issues  its  complaint,  makes  the 
following  jurisdictional  findings,  and 
enters  the  following  order: 

1.  Respondent  Grand  Spaulding  Dodge, 
Inc.  is  a  corporation,  organized,  exist- 
ing and  doing  business  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Illinois 
with  its  office  and  principal  place  of  busi- 
ness located  at  3300  West  Grand  Ave., 
Chicago,  Illinois. 

2.  The  Federal  Trade  Commission  has 
jurisdiction  of  the  subject  matter  of  this 
proceeding  and  of  the  respcmdent.  and 
the  proceeding  Is  In  the  public  interest. 

ORDER 

It  is  ordered.  That  respondent  Grand 
Spaulding  Dodge,  Inc.,  a  corporation, 
its  successors  and  asslgiis  and  Its  officers, 
and  respondent's  agents,  representatives 


and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or  other 
device,  in  connection  with  the  tulvertls- 
ing,  offering  for  sale,  sale,  and  distribu- 
tion of  new  and  used  automobiles  in  or 
affecting  commerce  as  "commerce"  is 
defined  in  the  Federal  Trade  Commission 
Act,  do  forthwith  cease  and  desist,  in 
connection  with  credit  sales  in  which  the 
sales  presentation  has  been  conducted 
in  whole  or  in  part  in  Spanish,  from; 

1.  Flailing  to  furnish  consumers  with 
complete  and  accurate  translations  in 
Spanish  of  any  documents,  notices  or 
disclosures  normally  provided  to  consum- 
ers in  connection  with  respondent's  cred- 
it sales  at  the  time  of  the  transaction. 

2.  Palling  to  furnish  to  consumers  exe- 
cuting any  contracts,  agreements  or 
other  documents  In  connection  with  such 
credit  sales,  a  cc«iplete  and  accurate 
translation  in  ^Miiish  of  each  such  writ- 
ing, prior  to  the  execution  of  the  same. 

Provided  however.  That  nothing  In 
this  order  shall  be  understood  to  apply 
to  sales  receipts  or  other  documents 
which  serve  merely  as  a  memorandum  of 
sales  and  do  not,  in  themselves,  contain 
covenants,  dlsdaimers  or  other  provi- 
sions defining  the  rights  and  responsi- 
bilities of  the  parties. 

Further  provided.  That  respondent 
must  comply  with  subparagraphs  1  and 
2  of  this  order  by  providing  consumers 
either  with: 

a.  bilingual  documents  containing  all 
the  provisions  and  disclosures  in  both 
English  and  Spanish,  or 

b.  separate  documents  containing  c<Mn- 
plete  and  accurate  translations  in  l^ien- 
Ish  of  each  English  language  document, 
and  which  shall  contain  in  a  clear  and 
conspicuous  maimer  tn  Hie  Spanish  lan- 
guage, the  following  heading  in  bold  face 
10  point  tjrpe: 

READ    THIS    FIRST 

THIS  IS  A  TRANSLATION  OF  THE 
DOCUMENT  OR  DOCUMENTS  YOU 
HAVE  RECEIVED  OR  ARE  ABOUT  TO 
SIGN. 

It  is  further  ordered.  That  respondent 
shall  display,  in  at  least  two  different 
locations  on  its  premises,  one  of  than 
being  the  loca"  on  where  consumers 
usually  execute  consumer  credit  instru- 
ments or  other  legally  binding  docu- 
ments, tiie  following  notice  in  Spanish: 

NOTICE  TO  SPANISH  SPEAKING 
CUSTOMERS 

IF  YOU  ARE  A  SPANISH-SPEAKING 
CONSUMER  AND  THE  SALES  PRES- 
ENTATION WAS  MADE,  IN  WHOLE 
OR  IN  PART  IN  SPANISH,  YOU  ARE 
ENTITLED  TO  RECEIVE  A  SPANISH 
TRANSLATION  OF  THE  CREDIT  CON- 
TRACT AND  OF  THE  OTHER  UOCU- 
MENTS  RELATED  TO  THE  FINANC- 
ING OF  YOUR  PURCHASE  BEFORE 
YOU  SIGN  ANYTHING.  DO  NOT  SIGN 
ANY  DOCUMENTS  UNTIL  YOU  HAVE 
RECEIVED  AND  READ  THE  SPANISH 
TRANSLATIONS. 

It  is  further  ordered  with  respect  to 
each  account  In  which  translations  in 
Spanish  are  provided,  as  required  herein, 


that  re^iKmdflnt  skall  maJnt^yin  in  its 
flies,  for  &  perkxiof  two  years,  statements 
signed  by  respondent's  ccnsumers  ac- 
knowledging receipt  of  such  tzanslatiaQs. 

It  is  further  ordered.  That  respondent 
deliver  a  ccH>y  of  this  order  to  cease  and 
desist  to  all  operating  divisions  and  to  aU 
present  and  future  personnel  of  re^jODd- 
ent  engaged  In  mating  sales  presenta- 
tions and  in  the  consummation  of  any 
consumer  credit  transactions. 

/(  15  further  ordered.  That  respondent 
notify  the  CTommlssion  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporate  respondent  such  as  dis- 
solution, assignment  or  sale  resulting  In 
the  emergence  of  a  successor  corporation, 
the  operation  or  dissolution  of  subsidi- 
aries or  any  other  change  in  the  corpora- 
tion which  may  affect  compliance  obliga- 
tions arising  out  of  this  order. 

It  is  further  ordered,  Tliat  no  provision 
of  this  order  shall  be  construed  in  any 
way  to  annul,  invalidate,  repeal,  ter- 
minate, modify  or  exempt  respondent 
from  complying  with  agreements,  orders 
or  directives  of  any  kind  obtained  by  any 
other  agency,  or  act  as  a  defense  to  ac- 
tions instituted  by  municipal  or  state 
regulatory  agencies.  No  provision  of  this 
order  shall  be  construed  to  imply  that 
any  past  or  future  c<M3duct  of  respondent 
comedies  with  the  niles  and  regiilatlons 
of.  or  the  statutes  administered  by  tlie 
Federal  Trade  C(Hnmlssl<m. 

It  is  further  ordered,  TtisX  the  respond- 
ents herein  shall  within  sixty  (60)  days 
after  service  upon  them  of  this  order,  file 
with  the  Commission  a  report,  to  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  order. 

Analysis  of  Proposed  Consent  Order  To 
Am  PDM.IC  Comment 

The  Federal  Trade  Commission  ha.s 
accepted  an  agreement  to  a  proix>sed 
consent  order  from  Grand  Spaulding 
Dodge,  Inc.,  a  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  ptibUc  record  for  sixty  (60  • 
days  of  reception  <rf  comments  by  inter- 
ested persons.  Comments  received  during 
this  period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the  Com- 
mission will  again  review  the  agreement 
and  the  comments  received  and  will  de- 
cide whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreements 
proposed  order. 

Grand  Spaulding  Dodge.  Inc.  is  an  Illi- 
nois corporation  engaged  in  the  advertis- 
ing, sale  and  distribution  of  new  and 
used  automobiles  to  the  general  public. 
0\er  forty  percent  of  Grand  Spaulding 
Dodge.  Inc.  customers  are  Spanish  speak- 
ing customers. 

The  complaint  alleges  that  In  the  ad- 
vertising and  sale  of  new  and  used  auto- 
mobiles. Grand  Spaulding  Dodge,  Inc. 
engaged  In  false,  misleading  and  decep- 
tive sales  presentations  to  Spanish  speak- 
ing consxuners,  many  of  whom  have  been 
induced  to  deal  with  respondent  as  a 
result  of  respondent's  advotlsements  and 
sales  presentations  made  In  whfAe  or  part 
In  the  l^ianlsh  language. 
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Spanish  speaking  otMisiuners  do  not 
have  the  opportunity  to  receive  full  and 
adequate  disclosure  In  l^ianlsh  of  the 
tensis  and  craidltlons  of  anj  aerreem«itB 
th^  have  entered  into  with  respondait. 

Tliese  terms  and  conditions  include 
customer's  rights  and  obligaticHis  under 
sales  agraemait,  and  other  written  In- 
struments normaily  provided  to  consum- 
ei-s  at  the  time  of  the  transaction. 

The  consent  order  prohibits  Grand 
Spaulding  Dodge,  Inc.  from  falling  to 
make  adequate  disclosures  in  Spanish  to 
all  Spanish  speaking  customers  of  the 
terms  and  conditions  ot  the  transaction 
as  alleged  in  the  complaint.  In  addition 
the  order  prohibits  respcmdent  from  faU- 
ing  to  provide  custwners  who  only  speak, 
write  and  understand  Spanish  with 
bilingual  docimients  containing  all  the 
provisions  and  disclosures  of  the  trans- 
action in  both  the  English  and  Spanish 
languages. 

Respondent  must  provide  said  custom- 
ers with  separate  documents  containing 
complete  and  accurate  translations  in 
Spanish  of  each  English  language  docu- 
ments in  a  clear  and  conspicous  manner. 
A  headline  sign  to  notify  consumers  of 
this  requirement  is  provided  for  in  this 
"provision  of  the  OTder. 

The  order  further  requires  the  posting 
of  a  notice,  in  at  least  two  locations, 
where  sales  agieement  are  negotiated, 
advising  Spanish  speaking  customers 
that  if  the  sales  presentation  was  made 
to  them  in  Spanish  they  are  entitled 
to  receive  a  Spanish  translation  of  all 
documents  that  they  are  about  to  sign, 
and  aU  documents  relating  to  the  financ- 
ing of  their  purchase,  prior  to  signing 
and  documents. 

The  purpose  of  this  analysis  is  to  fa- 
cilitate public  comment  of  the  proposed 
order,  and  it  is  not  intended  to  consti- 
tute an  official  interpretation  of  the 
agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

JOBK  F.  DUGAN, 

Acting  Secretary. 

|PR  Doc  77  2608  Filed  l-2e-77;8:45  am] 


NATIONAL  SERVICE  INDUSTRIES,  INC., 
TRADING  AS  CERTIHED  LEASING  COM- 
PANY 

[File  No.  742  3226] 

Consent  Agreement  With  Analysis  To  Aid 
Public  Comment 

Pursuant  to  section  6(f)  of  the  Federal 
Tnuie  Commission  Act.  38  Stat.  721,  15 
U.8.C.  46  and  Section  2.34  of  toe  Com- 
mission's Rules  of  Practice  (16  CFR  2.34, 
40  FR  15236,  April  4,  1975),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order 
to  cease  and  desist  and  sm  explanation 
thereof,  having  been  filed  with  and  pro- 
visionally accepted  by  the  CcHnmlssion. 
has  been  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days.  Public  com- 
ment is  invited  on  (»-  before  March  28, 
1977.  Such  comments  or  views  will  be 
coaisidered  by  the  Oommlssloa  and  will 
be  available  for  Inspection  and  copying 
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at  Its  principal  olBce  In  accordance  witH 
i  4.9(b)  (14)  of  the  Commission's  Rules  ot 
Practice  (16  CER  4.9(b)  (14),  40  FR 
152S6,  April  4.  1975) .  Comments  should 
be  directed  to: 

Office  of  the  Secretary,  Federal  Trade  Com- 
mission, 6th  Street  and  Pennsylvania  Ave- 
nut,  NW..  Wa^lngton,  D.C.  20580. 

Analysis  of  Proposed  Consent  Ordei) 
I         To  Aid  Public  Comment 

The  Federal  Trade  CX>mmissi(Mi  has 
acc^ted  an  agreement  containing  a  pro- 
posed consent  carder  from  National  Serv- 
ice Industries,  Inc.,  doing  business  as 
Certified  Leasing  Company. 

The  proposed  consent  order  and  cc»n« 
plaint  described  in  this  analysis  hav« 
been  placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  wlU  become  part  o! 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should  with- 
di-aiw  from  the  agreement  or  make  final 
the  agreement's  proposed  order. 

The  complaint  alleges  that  customers 
who  are  determined  by  proposed  re- 
spondent to  be  eligible  for  the  return  of 
their  security  deposits  and  who  do  not, 
within  ninety  (90)  days  of  the  termina- 
tion of  the  lease  agreement,  furnish  « 
forR-arding  address  to  which  their  de- 
posits are  to  be  sent  forfeit  the  depKjsits 
to  the  company.  It  also  alleges  that  pro- 
posed respondent  fails  to  make  any  ef- 
fort to  return  to  customers  security  de- 
posits in  instances  where  customers  have 
not  specifically  furnished  proposed  re- 
spondent with  their  forwarding  ad- 
dresses. 

the  terms  of  the  proposed  order  as  pre- 
sented in  the  provislMmlly  accepted  con- 
sent agreement  require  proiwsed  re- 
sixmdent  to  cease  and  desist  from: 

a)  Falling  to  follow  certain  proce- 
dures, detailed  In  the  order,  which  are 
aimed  at  maximizing  the  number  of  in- 
stainces  in  which  the  cMnpany,  by  tak- 
ing certain  afBrmatlve  steps,  will  obtain 
foi^rarding  addresses  for  the  return  of 
deposits  to  eligible  customers. 

(2)  Failing  to  refund  aJl  security  de- 
posits due  lessees  whose  lease  terminated 
<xc  ekpired  within  three  months  from  the 
eOectlve  date  of  the  consent  order,  b^ 
foBowtng  certain  procedures  In  an  at- 
tempt to  obtain  for^mrding  addresses. 

(3)  Falling  to  maintain  for  a  period 
of  three  years  frran  the  date  the  lease 
was  terminated  or  expired  adequate  rec- 
ords concerning  the  disposition  of  each 
lessee's  security  deposit;  and 

K4)  FaiUng  to  honor  any  lessee's  re- 
quest for  the  return  of  his  security  de- 
posit up  to  three  years  from  the  date  the 
lease  was  terminated  or  expired. 

The  purpose  of  this  analysis  Is  to  fa- 
cilitate public  comment  cm  the  proposed 
order.  It  is  not  intended  to  constitute  an 
official  Interpretation  of  the  agreement 
aiKl  pr(^x)8ed  order  or  to  modify  in  any 
way  their  terms. 
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Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  Natiorml  Service  In- 
dustries, Inc.,  a  corporation,  doing  busi- 
ness as  Certified  Leasing  Company. 

The  Federal  Trade  Conmiisslon  hav- 
ing Initiated  an  Investigation  of  certain 
acts  and  practices  of  National  Service 
Industries,  Inc.,  a  corporation,  doing 
business  as  Certified  Leasing  Company, 
and  It  now  appearing  that  National 
Service  Industries,  Inc.,  a  corporation, 
doing  business  as  Certified  Leasing 
Company,  hereinafter  sometimes  re- 
ferred to  as  proposed  respondent,  is 
willing  to  enter  into  an  agreement  con- 
taining an  order  to  cease  and  desist  from 
the  use  of  the  acts  and  practices  being 
Investigated. 

It  Is  hereby  agreed  by  and  between 
National  Service  Industries,  Inc.,  doing 
business  as  Certified  Leasing  Company, 
and  its  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  This  agreement  Is  for  settlement 
pui*poses  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  facts  as  alleged  in  the  draft 
complaint  here  attached  are  true  or  that 
any  law  has  been  violated. 

2.  Proposed  respondent  National  Serv- 
ice Industries,  Inc.,  doii%  business  as 
Certified  Leasing  Company,  Is  a  corpora- 
tion organized,  existing  and  doing  busi- 
ness imder  and  by  virtue  of  the  laws  of 
the  State  erf  Delaware  with  its  office  and 
principal  place  of  business  located  at  1180 
Petichtree  Street,  N.E.,  Atlanta,  Georgia 
30309. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the  Com- 
mission's decision  contain  a  statement 
of  findings  of  fact  and  conclusions  of 
law;  and 

(c)  All  rights  to  seek  Judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant 
to  this  Agreement. 

5.  This  agreement  shall  not  become  a 
part  of  the  official  record  of  the  iMtxieed- 
Ing  unless  and  until  It  is  accepted  by 
the  Commission.  If  this  agreement  is  ac- 
cepted by  the  Commission,  It  together 
with  the  complaint,  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released;  and  such  acceptance 
may  be  withdrawn  by  the  Commission 
if  comments  or  views  submitted  to  the 
Commission  disclose  facts  or  considera- 
tions which  indicate  that  the  order  con- 
tained in  the  agreement  is  inappropriate, 
improper,  or  inadequate.  The  Commis- 
sion may  at  any  time  pending  final  ac- 
ceptance of  this  order,  require  hearings 
on  the  relief  requirements  provided  by 
this  order. 

6.  The  agreement  contemplates  that. 
If  It  is  accepted  by  the  Comiiilssion,  and 
If  such  acceptance  Is  not  subsequently 


withdrawn  by  the  Commissioij  ijursua; 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rides,  the  Commission 
may,  without  further  notice  to  the  re- 
spondent, (1)  Issue  its  Complaint  cor- 
responding in  form  and  substance  with 
the  draft  of  Complaint  here  attached 
and  its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding  and  (2)  make  infor- 
mation public  in  respect  thereto.  When 
so  entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other  orders. 
The  order  shall  become  final  upon  serv- 
ice. Mailing  of  the  complaint  and  de- 
cision contahiing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proijosed  respondent  waives  any 
right  it  may  have  to  ai^y  other  marmer 
of  service.  The  complaint  may  be  used 
in  construing  the  terms  of  the  order,  and 
no  agreement,  understanding,  represen- 
tatl(»i  or  Interpretation  not  contained  in 
the  order  or  the  agreement  may  be  used 
to  vary  or  contradict  the  tenn.>^  of  the 
order. 

7.  Proposed  respondent  has  read  the 
complaint  and  order  contemplated  there- 
by, and  it  imderstands  that  once  the  or- 
der has  been  issued,  it  will  be  required  to 
file  one  or  more  compliance  reports  show- 
ing that  it  has  fully  complied  with  the 
order  and  that  it  may  be  Uable  for  a  civU 
penalty  in  the  amount  provided  by  law 
for  each  violation  of  the  order  after  it 
becomes  final. 

8.  It  is  agreed  tliat  tlie  relief  for  con- 
simiers  set  forth  in  the  order  contained 
herein  fully  satifies  any  claim  for  con- 
sumer redress  which  the  Commission  has 
under  sections  5(b)  and  19  of  the  Fed- 
eral Trade  Commission  Act,  as  amended, 
arising  out  of  the  acts  and  practices  al- 
leged in  the  complaint,  prior  to  the  effec- 
tive date  of  this  wder.  By  its  final  ac- 
c^tance  of  this  agreement,  with  such 
modifications,  if  any,  which  the  parties 
may  make  prior  to  said  final  acceptance, 
the  Commission  waives  its  right  to  com- 
mence a  civil  action  imder  section  19  of 
the  Federal  Trade  Commission  Act,  as 
amended,  with  respect  to  the  acts  and 
practices  alleged  In  the  Commissitm's 
GC»nplaint.  prior  to  the  eff«"tive  tiate  of 
this  order. 

ORDER 

It  is  ordered,  That  respondent  National 
Service  Industries,  Inc.,  a  corporation, 
doing  business  as  Certified  Leasing  Com- 
pany, its  successors  and  assigns,  and  its 
officers,  representatives,  agents  and  em- 
ployees, directly  or  through  any  corpora- 
tion, subsidiary,  division  or  other  device, 
in  coimectlon  with  the  leasing  to  con- 
sumers of  furniture,  related  accessories, 
or  any  other  personal  property,  in  or  af- 
fecting commerce,  as  "canmerce"  is  de- 
fined in  the  Federal  Trade  Commission 
Act,  as  amended,  do  forthwith  cea«e  and 
desist  from : 

1.  Falling  to  request,  both  orally  and 
In  writing,  at  the  time  the  lease  agree- 
ment if  .signed  with  two  or  more  legally 


NOTICES 


mi'-iaied  pei;>ons,  whkh  persrni  wHl  be 
designated  by  the  joint  lessees  to  be  the 
recipient  of  the  lessees'  returnable  secu- 
rity deposit  in  the  event  that  respondent 
is  obligated  to  return  the  full  security 
deposit  or  any  portion  thereof  to  such 
customers. 

2.  Failing  to  incorporate  on  the  face 
of  tlie  lease  agreement,  In  bold  print,  the 
following  notice  which  shall  be  given  to 
the  lessee  at  the  time  the  lease  agre<»- 
ment  is  .signed. 

NOTICE:  YOU  MAY  BE  ENTITLED 
TO  A  REFUND  OF  ALL  OR  A  POR- 
TION OP  YOUR  SECURITY  DEPOSIT 
AT  THE  TERMINATION  OP  THIS 
LEASE  AGREEMENT.  RETAIN  THIS 
REMINDER  SO  THAT  YOU  MAY  SEND 
US  A  FORWARDING  ADDRESS 
WHERE  YOU  CAN  BE  REACHED  SO 
THAT  WE  CAN  PROMPTLY  FOR- 
WARD ANY  BALANCJE  OF  THE  SECU- 
RITY DEPOSIT  DUE  YOU 

3.  Failing  to  request  from  the  lessee, 
both  orally  and  in  writing,  at  the  time 
tlie  lease  agreement  is  signed,  a  tenta- 
tive forwarding  address  where  the  secu- 
rity deposit,  or  any  portion  thereof  which 
may  be  returnable  to  the  lessee,  can  be 
mailed  if  no  updated  forwarding  addies.s 
is  received  prior  to  or  at  the  tennin:.tion 
of  the  lease  agreement. 

4.  Failing,  when  notii^e  ol  t-ermniaiion 
of  the  lease  agreement  is  reteixed  t*le- 
phonjcally.  to  request  from  the  les.sff  at 
that  time  a  forwarding  addrcs? 

5.  Failing  to  send  written  noiK-e  by 
first  class  m^il  prior  to  the  expiration  ol 
the  term  of  the  lea.-^e  agreement  to  the 
lessee's  last  known  addi-ess  requesting  a 
forwarding  address  within  five  business 
days  after  receiving  notification  of  the 
lessees  intent  to  terminate  the  lease 
agreement,  if  .such  forwarding  address 
has  not  been  received. 

6.  Falling  to  send  by  first  cl&t>s  mail, 
with  the  envelope  captioned  "PLEASE 
FORWARD."  the  security  deposit,  or  any 
portion  thereof  wliich  mas-  be  returnable 
to  the,  lessee,  including  an  itemized  ac- 
counting of  respondent's  charges  against 
the  lessee's  security  deposit,  within  thirty 
(30)  days  from  the  termination  of  the 
lease  agreement,  to  the  lessee's  updated 
forwarding  address  or  to  the  tentative 
forwarding  address  obtained  at  tlie  time 
the  lease  agreemait  was  signed  if  no  up- 
dated address  has  been  received,  or  in 
the  absence  of  the  above,  to  the  lessee's 
last  known  address;  and  failing  in  aU 
other  situations  to  provide  within  30  days, 
by  first  class  mail,  such  itemized  aocoimt- 
ing  upon  the  oral  or  written  request  ol 
the  lessee. 

It  is  further  ordered . 

A.  Hiat  respondent  attempt  to  refund 
all  security  deposits  or  portions  thereof 
due  lessees  whose  lease  terminated  or  ex- 
pired within  three  months  from  the  effec- 
tive date  of  this  order.  In  attempting  to 
refimd  all  returnable  deposited  money, 
respondent  shall  perfwin  the  following 
steps: 

1.  Determine  whether  the  lessees  file 
contains  an  address  to  which  a  return- 
able deposit  Is  to  be  forwarded.  If  so, 
respondent  shall  forward  a  check  in  that 


51. "^T 

amount  to  the  lessee  or  his  designee  at 
the  address  given. 

a.  If  no  forwarding  address  is  given, 
respondent  shall  send  a  notice  by  first 
class  man,  with  the  envelope  captioned 
"PLEASE  FORWARD."  to  the  lessee's 
last  known  address  Informing  stich  lessee 
that  a  refund  Is  due  him,  and  that  he 
should  immediately  ccaitact  the  respond- 
ent at  the  address  or  telephone  niunber 
given,  requesting  an  address  correction. 

3.  If  the  letter  is  returned  by  the  po.«t 
office  as  imdeliverable.  respondent  sliall 

<a)  Determine  from  Information  set 
forth  in  the  lessee's  credit  applicauon 
filed  by  the  lessee  incident  to  Uie  con- 
summation of  the  lease  agreement  thr 
name  and  address  of  the  lessee  s  parent-, 
employer  and  a  li.-,ted  persona]  relereii.  t- 
of  the  lessee. 

•  b)  Forward  tlie  notice  in  the  lojni  >ei 
lortli  below,  entitled  "We  need  your 
help',  to  either  the  parents,  employer 
or  one  listed  personal  reference  of  tJie 
le.>.see.  If  such  names  and  addre.s.sf>s  arc 
r,\  ailable  in  the  lessee's  file. 

WE  NEED  YOUR  HELP 

The  individual  listed  below  retenily 
rented  furniture  from  Certified  Lea.^inp 
Company  and  placed  a  security  deposit 
with  us.  The  individual  is  entitled  to  a 
refund  of  all  or  a  portion  of  such  depojrit. 
which  refimd  will  be  sent  as  soon  a.s  v.t 
can  determine  a  currwit  addr&ss. 

If  you  kiiow  tlie  individuals  current 
tiddress  and/or  telephone  number,  please 
complete  the  following  form  and  return 
it  to  us.  The  postage  is  prepaid. 

Til  an  k  you  for  your  help. 

CERTIFIED  LEASING  COMFfNY 


1  #vsee 
.S(  reel 

City 

'  ) 


Apl 
State  z,p  cnHf 

Area  Code  Telephone  Niimt>^r 

B.  That  resp<Hident  shall  not  use  the 
notices  described  In  xxiragn^^  2.  and  A. 
3.(b)  of  the  order  to  collect  or  attempt 
to  collect  delinquent  accounts. 

C.  That  resptmdent  maintain,  for  a 
period  of  three  years  from  the  date  the 
lease  was  terminated  or  expired,  adequate 
records  Including  a  complete  summary  of 
each  lessee's  file  which  d)  substantiate 
that  respondent  is  following  the  proce- 
dures specified  In  the  order,  and  <2)  read- 
ily disclose  the  disposition  of  the  lessee's 
security  deposit  and  the  reasons  therefor, 
including  a  notation  of  the  specific 
amoimt  of  money  due  the  lessee  from 
his  security  deposit;  any  request  by  such 
person  within  three  years  from  the  date 
the  lease  was  terminated  or  expired  for 
the  return  of  the  d^xwit  due  shall  be 
honored  by  mailing  the  balance  of  said 
deposit  within  thirty  (30)  days  from  the 
date  of  receipt  of  such  request. 

D.  That  respondent  deliver  a  copy  ol 
this  order  to  all  present  and  future  ad- 
ministrative and  sales  en^loyees  en- 
gaged tn  any  aspect  of  oommunJcating 
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with  customers  with  respect  to  the  leas- 
ing to  consiimers  of  furniture  or  other 
personal  property,  and  tiiat  respwident 
secure  a  signed  statement  acknowledging 
receipt  of  said  order  from  each  such 
person. 

E.  That  respondent  notify  the  Commis- 
sion within  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporate  re- 
spondent or  its  division  such  as  dissolu- 
tion, assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of  subsldl- 
ai'ies  or  other  change  In  the  corporation 
or  its  division  which  may  affect  com- 
plisuice  obligations  arising  out  of  the  or- 
der. 

F.  Tliat  respondent  herein  shall  with- 
in sixty  (60)  days  after  service  upon  it 
of  this  order  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in  de- 
tail the  manner  and  form  in  which  it 
has  complied  with  this  order. 


[FR  Dim 


John  F.  Dugan. 
Abting  Secretarp. 

•JGOJ  Filed  1-26-77:8:45  ani| 


TRADE  BEGULATION  RULEMAKING  PRO- 
CEEDINGS UNDER  THE  MAGNUSON- 
MOSS  WARRANTY— FEDERAL  TRADE 
COMMISSION  IMPROVEMENTS  ACT 

Placement  of  Presiding  Officer  and  Staff 
Reports  on  Public  Record 

In  Re:  Placement  of  Presiding  Officer 
and  Staff  Reports  on  the  Public  Record 
and  Authorization  of  Federal  Register 
Notice  of  Publication  for  CO-day  Com- 
ment Period. 

The  Director  of  the  Bureau  of  Con- 
sumer Protection  is  auUion/ed  to  place 
on  the  public  record  and  to  arrange  for 
Federal  Register  notice  of  public  avail- 
ability of  presiding  officer  reports  com- 
pleted under  Rule  1.13(f)  and  staff  re- 
ports completed  under  1.13' g)  in  Mag- 
ntison-Moss  trade  regulation  rulemaking 
proceedings.  The  presiding  officer's  re- 
port should  state  that  it  has  not  been 
reviewed  or  adopted  by  the  Bureau  of 
Consumer  Protection  or  by  the  Commis- 
sion, and  the  staff  report  should  state 
that  It  has  not  been  reviewed  or  adopted 
by  the  Commission.  Both  reports  should 
explain  that  the  Commission's  final  de- 
termination in  the  matter  will  be  made 
upon  the  record  taken  as  a  whole,  In- 
cluding the  presiding  ofiScer's  report,  the 
report  and  recommendations  prepared 
by  the  staff  imder  Section  1.13(g)  of  the 
Rules,  and  comments  up<Hi  these  reports 
received  during  the  60-day  period  after 
the  staff  report  Is  placed  on  the  public 
record. 
By  direction  of  the  Commission. 
Dated:  January  26,  1977. 

John  F.  Dcgan, 
Acting  Secretary. 

(FR  Doc.77-2i83  FUed  l-2«-r7:8:46  un] 


NOTICES 

GENERAL  SERVICES 
ADMINISTRATION 

[PPMB  Temp.  Reg.  E-47,  Supplement  1 1 

TELEPROCESSING  SERVICES  PROGRAM 

Extension  of  Expiration  Date 

L  Purpose.  This  supplement  extenda 
the  expiration  date  of  FPMR  Temporary 
Regulation  E-47  (41  FR  34634.  August  16, 
19TI6). 

2.  Effective  date.  This  regulation  i3 
effective  upon  publication  in  the  Peder.m. 
Register. 

3.  Expiration  date.  This  regulation  ex- 
pires September  30,  1977,  unless  sooner 
superseded  or  revised. 

4.  Revised  date.  The  expiration  date 
indicated  in  paragraph  3  of  FPMR 
Temporary  Regulation  E-47  is  extended 
to  ensure  continuity  of  the  policies  re- 
garding the  Teleprocessing  Services 
Program. 

JackEckerd. 
Administrator  of  General  Seriit-jS- 

January  17,  1977. 

(FR  Doc.77-2482  Filed  1  26  77,8:45  am) 

DEPARTMENT  OF   HEALTH. 
EDUCATION,  AND  WELFARE 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

BOARD  OF  SCIENTIFIC  COUNSELORS, 
I  NIMH 

Renewal 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (6 
U.B.C.  Appendix  I),  the  Alcohol.  Drug 
Abuse,  and  Mental  Health  Administra- 
tion annoimces  the  renewal  by  the  Sec- 
retary, Department  of  Health,  Education, 
and  Welfare,  with  the  concurrence  of  the 
Office  of  Management  and  Budget  Com- 
mittee Management  Secretariat,  of  the 
Board  of  Scientific  Counselors,  NIMH. 

Authority  for  this  board  will  expire 
January  4,  1979,  unless  the  Secretary 
formally  determines  that  continuance  is 
in  the  public  interest. 

Dated:  January  19,  1977.  ' 

I  F.  N.  Waldrop, 

Acting  Administrator.  Alcohol, 
Drug  Abuse,  and  Mental 
Health  Administration. 

[PR  Doc.77-2e46  Filed  l-26-77;8:45  am] 


A344.  University  of  California,  405  HU- 
gard  Avenue,  Los  Angeles.  Califomia. 
The  meeting  will  therefore  be  open  f rtwn 
9:00  a.m.  to  10:30  a.m.  on  February  25 
irLsteadiof  February  24. 

Dated:  January  21,  1977. 

Carolyn  T.  E\ans, 
Committee     Management     Of- 
ficer, Acohol,  Drug  Abuse,  and 
Mental    Health    Administra- 
tion. 

(FR  Doc  77-2645  Filed  1-20-77:8:45  a:H| 


MINORITY  GROUP  MENTAL  HEALTH 
PROGRAMS   REVIEW  COMMITTEE 

Meeting  Change 

In  FR  Etoc.  77-1382  appearing  at  page 
3213  In  the  Issue  of  Monday,  J.anuary  17. 
1D77,  the  date  and  location  for  the  Feb- 
ruary meeting  of  the  Minority  Group 
Mental  Health  Programs  Review  Com- 
mittee should  be  changed  as  follows: 
from  February  24-26  to  February  25- 
2B;    new    location— Franz    Hall,    Room 


Office  of  the  Secretary 

RADIATION     PROTECTION     IN     HEALING 
ARTS;  GUIDANCE  TO  FEDERAL  AGENCIES 

Memorandum  of  Understanding  With 
Environmental  Protection  Agency 

Cross  Reference  :  P\>r  a  document  is- 
sued jointly  by  the  Department  of 
Health,  Education,  and  Welfare,  OfSce 
of  the  Secretary,  and  the  Environmental 
Protection  Agency,  concerning  the  above 
entitled  matter  see  FR  Doc.  77-3588  ap- 
pearing in  the  notices  section  of  this 
Feder.'\l  Register. 


Office  of  the  Secretary 

SECRETARY'S  ADVISORY  COMMITTEE  ON 
POPULATION  AFFAIRS 

Renewal 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  14 
(a)  (1)  (A)  of  Pub.  L.  92-463  I  have  de- 
termined that  renewal  of  the  Secretarj's 
Ac'visory  Committee  on  Population  Af- 
fairs beyond  December  7,  1976  Is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  by  law,  that  such  duties  can 
best  be  performed  through  the  advice 
and  counsel  of  such  a  group,  and,  there- 
fore, the  Committee  has  been  continued 
for  a  period  of  one  year. 

My  determination  to  continue  the 
Committee  for  a  period  of  two  years  was 
commimicated  to  the  OflBce  of  Manage- 
ment and  Budget  on  November  24,  1976, 
and  that  Office  on  December  2,  1976  ap- 
proved the  renewal  of  the  Committee  for 
a  period  of  one  year. 

In  making  my  determination  I  con- 
cluded that  it  Is  not  feasible  for  the 
Department  or  any  of  its  existing  com- 
mittees to  perform  the  duties  above  de- 
scribed, and  that  a  satisfactory  plan  for 
appropriate  balance  of  the  Committee 
membership  has  been  submitted. 

Dated :  December  6,  1976. 

DAvra  Mathews. 
Secretary. 

(FR  Doo.77-2681  Filed  1-26-77:8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Disaster  Assistance  Administration 

[Docket  No.  N-77-«95] 

DISASTER  LEGAL  SERVICES 

Notice  is  hereby  given  that  pursuant 
to  section  412  of  the  Disaster  Relief  Act 
of  1974.  Pub.  L.  93-288.  the  Federal  Dis- 
aster Assistance  Administration  has  en- 
tered Into  an  agreement  with  the  Young 
Lawyers  Section  of  the  American  Bar 
Association  for  the  provision  of  disaster 
legal  services  for  the  victims  of  Presi- 
dentially  declared  major  disasters.  Vol- 
unteer services  under  this  agreement  Is 
one  of  the  methods  used  by  the  Federal 
Disaster  Assistance  Administration  in 
providing  disaster  legal  assistance.  The 
OflSce  of  Emergency  Preparedness,  pred- 
ecessor of  the  Federal  Disaster  A.ssitt- 
ance  Administration,  originally  entered 
into  a  legal  services  agreement  with  the 
Yoimg  Lawyers  Section  of  the  American 
Bar  Association  In  December  1972.  The 
Federal  Disaster  Assistance  Administra- 
tion foimd  that  arrangement  beneficial 
and  entered  into  a  revised  agreement  in 
March  1976.  The  purpose  of  this  notice 
is  to  submit  the  revised  agreement  for 
the  public  record.  Also  published  in  to- 
day's Federal  Register  are  the  proposed 
regulations  governing  the  provision  of 
disaster  legal  services,  24  CFR  2205  47a 
(FRDoc.  77-2703). 

Thomas  P.  Dunne, 
Adviinistrator,  Federal  Disaster 
Assistance  Administration. 

Agreement  Between  the  YotrtrG  Lawtebs 
Section  (Amehican  Bab  Association)  and 
THB  Federal  DiaASTBt  Assistance  Aokin- 

ISTBATION        CoNCERNrNr,        DISASTER        LeCAI. 

Services 

The  Federal  Disaster  Assistance  Adminis- 
tration, hereinafter  referred  to  as  PDAA,  and 
the  Young  Lawyers  Section  of  the  American 
Bar  Association,  hereinafter  referred  to  as 
YIjS,  enter  Into  tlie  following  agreement  con- 
cerning legal  services  to  disaster  victima  at 
the  local  or  State  level  In  the  aftermath  of  a 
"major  disaster"  as  defined  in  the  Disaster 
Belief  Act  of  1974,  Public  Law  03-288,  herein- 
after referred  to  as  the  Act. 

A  First:  When  the  President  declares  a 
major  disaster  under  the  Act,  and  when  the 
Administrator  or  Regional  Director  of  FDAA 
determines  that  implementation  of  this 
agreement  Is  necessary,  the  Regional  Director 
or  his  designee  will  notify  the  appropriate 
YLS  Regional  Director  or  State  Chairman 
that  legal  services  are  needed  in  accord  an  oe 
with  the  provisions  of  this  agreement. 

b.  Second:  111©  YLS  Regional  Director  or 
State  Chairman  will  activate  a  local  legal 
services  unit  and  Instruct  them  to  report  to 
the  Individual  Assistance  Officer  on  the  Fed- 
eral Coordinating  Officer's  staff  for  full  par- 
ticulars and  assignment.  Local  YLS  units  wll) 
then  provide  legal  assistance  In  accordance 
with  their  previously  prepartd  response  pUns, 
and  with  the  advice  and  approval  of  the  State 
or  local  bar  association.  The  local  unit  shall 
report  to,  and  be  under  the  general  direction 
of,  the  Individual  Assistance  Officer. 

c.  Third:  "LegtU  services",  for  the  purposes 
of  the  agreement,  shaU  be  defined  as  legal 
counseling  and  advice,  referral  to  appropriate 
sourcea  of  assistance,  and  representation  In 


non  fee -generating  cases.  Legal  servlcets  ma> 
t>e  provided  to  low-Income  disaster  victims 
and  those  who,  as  a  result  of  the  disaster, 
have  Insufficient  resources  to  secure  adequat.e 
legal  assistance.  Legal  services  are  author- 
ized only  to  assist  disaster  victims  in  securing 
benefits  under  the  Act  and  In  re-i-cU):;^- 
claims  arising  out  of  the  disaster 

d.  Fourth:  Disaster  legal  semce.s  '.mit- 
sliall  operate  with  the  advice,  as-sistance,  and 
cooperation  of  the  appropriate  State  or  local 
bar  a-ssoclatlon,  in  accordance  with  Section 
*12  of  the  Act.  The  legal  services  unlta 
will  undertake  to  have  knowledge  of  the 
disaster  assistance  prograni-s  tlu-oiif-'h  all 
available  means,  including  training  mate- 
rials furnished  by  FDAA.  At  it*  di.'cretion 
FDAA  will  assist  in  the  rralning  O'  p.nrticipat- 
ing  lawyers  through  the  fiirnlshU',^'  of  mate- 
rial describing  Feder.il  dj.=:aster  .i--ii-;tftnce 
programs,  payment  of  travel  e:^pejis''s  to 
training  sessions,  nieetings  with  FDAA  Re- 
gional personnel,  and  b\  f.'htr  niefii;*  It 
deems  luseful. 

e.  Fijth:  ITie  YLS  agrees  to  mobijue  vi-Uir.- 
lary  legal  services  unit«  at  the  local  ic. e».  The 
mobUizatlon  functions  shall  Inilird*'  but  not 
be  linuled  to,  the  following : 

1.  Enlisting  of  attorneys  to  toinpusf  rue 
\r\za\  services  unit. 

2.  Serving  as  a  conduit  in  i.ran.-inittiiiu' 
materials  received  from  PDAA  and  otliei 
Federal  agencies. 

.3.  Maintaining  direct  comnii.i.i,  ;4Uoii  with 
FDAA,  at  the  National.  Regional  ar.J  I'vaj 
office  levels. 

4.  Providing  whatever  addituna".  -A.r\ite> 
are  mutually  agreed  upon  by  the  partle.•^  to 
this  agreement. 

f.  Sixth:  No  compensation  shall  :)e  paid  to 
or  accepted  by  participating  attorneys,  nor 
may  participating  attorneys  accept  any  fee- 
generating  cases.  Participating  attorneys 
shall  be  encouraged  to  refer  to  private  local 
attomejrs  any  matters  they  are  handling 
when  It  becomes  apparent  that  substantial 
legal  effort  will  be  requlired  to  resolve  the 
problem  and  where  referral  can  be  done  with- 
out Jeopardizing  the  interests  of  tiie  dinaster 
victims. 

g.  Seventh:  PDAA  uiU  provide  the  local 
legal  services  units  with  administrative  sup- 
port, Including  office  space  and  supplies, 
secretarial  services,  and  reimbursement  for 
official  phone  expen.->es  in  conn^'tion  with 
this  agreement. 

h.  Eighth:  Nothing  in  this  ai^reenient  nor 
in  the  plans  developed  pursuant  to  this 
agre^uent,  precludes  FDAA  from  providing 
legal  services  In  any  other  manner  It  selects. 
Including,  without  limitation,  arrangements 
with  other  Federal  agencies  or  through  im- 
plementation of  agreements  between  FDAA 
and  State  or  local  bar  as.sociation.s,  or  in  any 
other  manner. 

1.  Ninth:  As  required  by  Section  3ll  of  the 
Act,  the  legal  services  program  provided  for 
under  this  agreement  shall  be  conducted  in 
an  equitable  and  ImpKurtial  manner,  without 
dlscrinUnation  on  the  gronuds  of  ra<re,  color 
religion,  nationality,  sex,  or  age. 

In  witness  w^hereof ,  the  parties  heret-o  have 
executed  this  agreement  on  the  6th  dav  of 
March.  1976. 

Thomas  P.  Dunni:, 
Admi7iistrator.  Federal  Disaster 
Assistance  Administration. 

R.  William  Ide,  m. 
Chairman.  Young  Lawyers  Sec- 
tion, American  Bar  Associa- 
tion. 

fPR  Doc  77-2716  Piled  1-26-77  8  4P  ami 


IDotket  No   NFD  388;  FDAA   3'J2!-EM1 

WEST  VIRGINIA 

Notice  of  an  Emergency  Declaration  and 
Related  Determinatfons 

r'iu.-vuant  to  Uie  authority  vested  in 
Ti.e  Secretar>-  of  Hou-sing  and  Urban  De- 
\elopment  by  the  President  under  Exec- 
utive Order  11795  of  July  11.  1974,  and 
delegate  to  me  by  the  Secretary  under 
Department  of  Housing  and  Urban  De- 
velopment Delegation  of  Authority. 
Docket  No  D-74^-285;  and  by  virtue  oi 
the  Act  of  May  22.  1974,  entitled  "D}- 
;.ster  Relief  Act  of  1974'  (88  Stat  143' 
p.otice  is  hereby  given  that  on  Janu- 
ary 19.  1977,  Uie  President  dcchircd  :•■•. 
ei..orgency  as  follows: 

1  have  determined  that  the  mipai  i  oi  a 
drought  on  the  State  of  West  Virginia  Us  of 
sufficient  severity  and  magnitude  to  warrant 
a  declaration  of  an  emergency  under  Public 
1  Hw  93-288.  I  therefore  declare  that  such 
an  emergency  exists  in  the  State  of  West 
Virginia.  You  are  to  determine  the  Rpeoiiic 
areas  within  the  State  eligible  for  l'»'dera) 
a«:sLstance  under  this  declaration. 

Notice  is  hereby  given  that  pur.>.u;:i!t 
to  tlie  authority  vested  in  tlae  Secretary 
of  Housing  and  Urban  Development 
under  Executive  Order  11795,  and  dele- 
gated to  me  by  the  Secretary  under  De- 
partment of  Housing  and  Urban  Devel- 
opment Delegation  of  Authority,  Dotkei 
No.  D-74-285.  I  hereby  appoint  Mr 
Arthur  T.  Doyle,  FDAA  Region  HI.  to 
R*t  as  tlie  Federal  Coordinating  OfBcer 
for  this  declared  «nergeney. 

I  do  hereby  determine  the  follow  inp 
areas  to  have  been  adversely  afferte<i  toy 
this  declared  emergency : 


The  Counties 

of 

Grant 

Mercer 

Greenbrier 

Mineral 

Hampshire 

Moiuoe 

Hardy 

Summers 

The  purpose  of  tlils  designation  i>  to 
provide  emergency  livestock  feed  as.slst- 
ance  only  in  the  aforementioned  aCfected 
areas  effective  the  date  of  this  Notice. 

•  Catalog  of  Federal  Domestic  As.'^i.-^tan.r  Vn 
14  701,  Disaster  Assistance.) 

Dated:  January  19,  1977. 

Thobcas  p.  Dunne, 
.Administrator,  Federal  Disaster 
Assistance  Administration 

I  PR  Doc  77  2706  PUed  1   26  77:8  45  nr\^ ' 


Docket   No    NFI>-391;    FDAA  V>r?.  EM  i 

MINNESOTA 

Amendment  to  Notice  of  Emergency 
Declaration 

Notice  of  emergency  for  the  State  of 
Minnesota,  dated  June  17,  1976,  and 
amended  on  June  28,  1976,-  August  27, 
1978,  November  9,  1976,  December  16, 
1976.  December  27.  1976.  and  Decem- 
ber 30,  1976,  Is  hereby  further  amended 
to  Include  the  following  counties  among 
those  counties  determined  to  have  been 
adversely  affected  by  the  catastrophe  de- 
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clared  an  anergency  by  the  President  In 
his  declaration  of  June  17. 1976: 


NOTICES 


The  Counties  of: 

Anoka 

MUle  Lace 

CM^er 

Murray 

Cl«y 

Nobles 

Dakota 

Pine 

Dodge 

Pipestone 

Orant 

PollE 

Kanabec 

RenvUle 

Kandiyohi 

Rock 

McLeod 

Sherburne 

Mahnomea 

Steele 

Meeker 

Wilkin 

The  purpose  of  this  designation  is  to 
provide  emergency  livestock  feed  assist- 
ance only  In  the  aforementioned  af- 
fected areas  effective  the  date  of  this 
amended  Notice. 

(Catalog  of  Federal  Domestic  A^si-trvnce  No. 
14.701,   Disaster  Assistance.! 

Dated:  January  14,  1977. 

Thomas  P.  Dunne. 
Administrator,  Federal  Disaster 
Assistance  Administration. 

IFRDoc.77-2710  Piled  1-26-77:8:45  am  | 


I  Docket   No.  NFD-^93  FDAA-3013  EM] 

MINNESOTA 

Amendment  to  Notice  of  Emergency 
Declaration 

Notice  of  emergency  for  tlie  State  of 
Minnesota,  dated  June  17,  1976.  and 
amended  on  June  28.  1976,  August  27. 
1976,  November  9,  1976  December  16, 
1976,  December  27,  1976,  December  30, 
1976,  and  January  14  1977,  is  hereby  fur- 
ther amended  to  include  the  following 
county  among  those  counties  determined 
to  have  been  adversely  affected  by  the 
catastrcHihe  declared  an  emergency  by 
the  President  in  his  declaration  of  June 
17, 1976: 

The  County  of  01m.sted. 

The  purpose  of  this  designation  is  to 
provide  ^nergency  livestock  feed  assist- 
ance only  In  the  aforementioned  affect- 
ed area  efifective  the  date  of  this  amend- 
ed Notice. 

(Catalog  of  Federal  Domestic  Assistance  No. 
14.701,  Disaster  Assistance) 

Dated:  January  19,  1977. 

Thomas  P.  Dunne, 
Administrator,  Federal  Disaster 
Assistance  Administration. 

IPR  Doc.  77  2712  Piled  1-26  77:8:45  am] 


IDocket   No    NFD-394:    PDAA-3017-EM1 
MISSOURI 

Arpendment  to  Notice  of  Emergency 
Declaration 

Notice  of  emergency  for  the  State -of 
Missouri  dated  September  24,  1976,  and 
amended  on  November  9,  1976,  and  Jan- 
uary 12.  1977,  is  hereby  further  amended 
to  include  the  following  counties  among 
those  counties  determined  to  have  been 
adversely  affected  by  the  catastrophe  de- 
clared an  «nergency  by  the  President  in 
his  declaration  of  September  24.  1976: 


The  CountiM  of: 

Bemtoin 

Morgan 

Cateway 

08ae» 

Cedar 

Oregoti 

DaOaa 

OzaJrfc 

Donglas 

Polk 

1i>na|n1r11n 

Reynolds 
St.  Clair 

Oaaconad* 

HoweU 

St.  Louia 

Iron 

Shaiuion 

Jefferson 

Texas 

LAcaede 

Washington 

Madison 

Wright 

Maries 

The  piu-pose  of  this  designation  is  to 
provide  emergency  livestock  feed  assist- 
ance only  in  the  aforementioned  affected 
areas  effective  the  date  of  this  amended 
notice. 

(Catalog  of  Federal  Domestif  .A.-sistance  No. 
14.701,  Disaster  Assistance.) 

Datfd:  January  19,  1977.  i 

Thomas  P.  Dunne, 
Administrator,  Federal  Disaster 
Assistance  Administration. 

|FR  Doc.77-2713  Filed  l-26-77;8:45  amj 


(Do   l-pt    No    NFD-3B9;   PD.^-^   ri022   EM' 

NEBRASKA 

Emergency  Declaration  and  Related 
Determinations 

Pursuant  to  the  authority  vested  in 
the  Secretary  of  Housing  and  Urban  De- 
velopment by  the  President  under  Execu- 
tive Order  11795  of  July  11,  1974,  and 
delegated  to  me  by  the  Secretary  imder 
Depar<ifnent  of  Housing  and  Urban  De- 
veloprrtent  Delegation  of  Authority, 
Docket  No.  D-74-285;  and  by  virtue  of 
the  Act  on  May  22,  1974.  wititled  "Dis- 
aster Relief  Act  of  1974"  (88  Stat.  143)  : 
notice  is  hereby  given  that  on  Janu- 
ary 19.  1977,  the  President  declared  an 
emergency  as  follows : 

I  have  determined  that  the  impact  of  a 
drought  on  the  State  of  Nebraska  Is  of  suflS- 
clent  severity  and  magnitude  to  warrant  a 
declaration  of  an  emergency  und^  Publlo 
Law  93-288.  I  therefore  declare  that  such  aa 
emergency  exists  in  the  State  of  Nebraksa. 
You  are  to  determine  the  specific  areas  with- 
in the  State  eligible  for  Federal  assistance 
tinder  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Secretary 
of  Housing  and  Urban  Development  un- 
der Executive  Order  11795,  and  dele- 
gated to  me  by  the  Secretary  under  De- 
partment of  Housing  and  Urban  Devel- 
opment Delegation  of  Autliority,  Docket 
No.  D-74-285. 1  hereby  appoint  Mr.  Fran- 
cis X.  Tobin,  FDAA  Region  vn.  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  emergency. 

I  do  hereby  determine  the  following 
areas  to  have  been  adversely  affected  by 
this  declared  emergency : 

The  Counties  of:  i 

Boyd  Keya  Paha 

The  pui-pose  of  this  designation  is  to 
provide  emergency  livestock  feed  assist- 
ance only  in  the  aforementioned  affected 
areas  effective  the  date  of  this  Notice. 


(Catalog  of  Federal  Domestic  .Assistance  No. 
14.701,  Disaster  Assistance.) 

Dated:  January  19,  1977. 

Thomas  P.  Dtmrrs, 
Administrator,  Federal  Disaster 
Assistance  Administration. 

[FR  Doc  77-2708  Filed  1-26-77:8:45  am] 


WISCONSIN 

[Doc.  No.  NFD-390;  PDAA-3014-EM| 

Amendment  to  Notice  of  Emergency 
Declaration 

Notice  of  emergency  for  the  State  of 
Wisconsin,  dated  June  17,  1976.  and 
amended  on  July  29,  1976.  and  on  Sep- 
tember 7.  1976.  and  on  September  30. 
1976.  and  on  December  16,  1976,  and  on 
December  30.  1976,  is  hereby  further 
amended  to  include  the  following  coun- 
ties among  those  coimties  determined  to 
have  been  adversely  affected  t^  the  catas- 
trophe declared  an  emergency  by  the 
President  in  his  declaration  of  June  17. 
1976: 

The  Counties  of: 


Adam.s 

Kewaunee 

Barron 

Lafayette 

Brown 

Marinette 

Chippewa 

Oconoto 

Dane 

Polk 

Door 

Portage 

Dunn 

Rock 

Eau  Claire 

St.  Croix 

Green  Lake 

Sauk 

The  purpose  of  this  designation  is  to 
provide  emergency  livestock  feed  assist- 
ance only  in  the  aforementioned  affected 
areas  effective  the  date  of  this  amended 
Notice. 

(Catalog  of  Federal  Domestic  A.ssistance  No. 
14.701,  Disaster  Assistance) 

Dated:  January  14,  1977. 

Thomas  P.  Dunne. 
Administrator,  Federal  Disaster 
Assistance  Administraiion. 

[PR  Doc.77-2709  PUed  1-28-77:8:45  am] 


[Docket  No.  NPD-392;  FDAA-302O-KMI 

OKLAHOMA 

Emergency  Declaration  and  Related 
Determinations 

Pursuant  to  the  authority  vested  tn 
the  Secretary  of  Housing  and  Urban  De- 
velopment by  the  President  under  Exec- 
utive Order  11795  of  July  11.  1974,  and 
delegated  to  me  by  the  Secretary  under 
Department  of  Housing  and  Urban  De- 
velopment DelegatlOTi  of  Authority. 
Docket  No.  D-74-285;  and  by  virtue  of 
the  Act  of  May  22.  1974,  entitled  "Dis- 
aster Relief  Act  of  1974"  (88  Stat.  143  > : 
notice  is  hereby  given  that  on  Janu- 
ary 18,  1977,  the  President  declared  an 
emergency  as  follows: 

I  have  determined  that  the  Impact  of  a 
fire  on  the  State  of  Oklahoma  Is  of  srufficlent 
severity  and  magnitude  to  warrant  a  decla- 
ration of  an  emergency  und^  PubUo  Law 
93-288.  I  therefore  declare  t3iat  such  an 
emergency  exists  in  the  State  of  Okltthom&. 
You  are  to  determine  the  specific  areas  wlth- 
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In  the  State  eligible  for  Federal  assistance 
imder  tbls  declaration. 

Notice  Is  hereby  given  that  pursuant  to 
the  authority  vested  In  the  Secretary  of 
Housing  and  Urban  Development  under 
Executive  Order  11795,  and  delegated  to 
nie  by  the  Secretary  imder  Department 
of  Housing  and  Urban  Development  Del- 
egation of  Authority,  Docket  No.  D-74- 
285,  I  hereby  appoint  Mr.  Joe  D.  Winkle, 
FDAA  Region  VI,  to  act  as  the  Federal 
Coordinating  OfHcer  for  this  declared 
emergency. 

I  do  hereby  determine  the  following 
area  to  have  been  adversely  affected  by 
this  declared  emergency: 

The  city  of  BartlesvUle 

(Catalog  of  Federal  Domestic  Assistance  No. 
14.701,  Disaster  Assistance) 

Dated:  January  18,  1977. 

Thomas  P.  Dunne, 
Administrator.  Federal  Disaster 
Assistance  Administration. 

(PR  Doc. 77-27 11  Filed  1-26-77:8:46  am] 


[Doc.  No.  NFD-395;  FDAA-3024-EM  ] 

UTAH 

Emergency  Declaration  and  Related 
Determinations 

Pursuant  to  the  authority  vested  in 
the  Secretary  of  Housing  and  Urban  De- 
velopment by  the  President  imder  Exec- 
utive Order  11795  of  July  11,  1974,  and 
delegated  to  me  by  the  Secretary  under 
Department  of  Housing  and  Urban  De- 
velopment Delegation  of  Authority, 
Docket  No.  D-74:-285;  and  by  virtue  of 
the  Act  of  May  22.  1974,  entiUed  "Dis- 
aster Relief  Act  of  1974"  (88  Stat.  143) ; 
notice  Is  hereby  given  that  on  January 
20, 1977,  the  President  declared  an  emer- 
gency as  follows: 

I  have  determined  that  the  Impact  of  a 
drought  on  the  State  of  Utah  is  of  sufficient 
severity  and  magnitude  to  warrant  a  decla- 
ration of  an  emergency  tmder  Public  Law  93- 
288.  I  therefore  declare  that  such  an  emer- 
gency exlsta  In  the  State  of  Utah.  Tou  are 
to  determine  the  specific  areas  within  the 
State  eligible  for  Federal  assistance  under 
this  declaration. 

Notice  Is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Secretary 
of  Housing  and  Urban  Development  un- 
der Executive  Order  11795,  and  delegated 
to  me  by  the  Secretary  under  Depart- 
ment of  Housing  and  Urban  Develop- 
ment Delegation  of  Authority,  Docket 
No.  D-74-285, 1  hereby  appoint  Mr.  Don- 
ald G.  Eddy.  FDAA  Region  vm,  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  to  have  be«i  adversely  affected  by 
this  declared  emergency: 

The  Counties  of: 


Beaver 

Emery 

Juab 

Millard 


Piute 

Sanpete 

Sevier 


(Oatalog  of  Federal  Domestic  Assistance  No. 
14.701.  DlflMiter  ABBistance.) 

Dated:  January  20,  1977. 

^  Thomas  P.  Duhne, 

Administrator,  Federal  Disaster 
Assistance  Admiifiistr<ition. 

[FR  EKx  77-2714  PUed  l-26-77;8:45  am] 


Office  of  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

[Docket  No.  D-77-480) 

REGIONAL  ADMINISTRATORS,  ET  AL 

Redelegation  of  Authority  WKh  Respect  to 
Housing 

Section  L  of  the  redelegation  of  au- 
thority to  Regional  Administrators  et  aJ. 
with  respect  to  Housing  published  at  41 
PR  52545,  November  30,  1976,  is  revised 
to  read: 

Sec.  L.  Additional  authority  redele- 
gated  to  Insuring  Office  Officials.  1.  Each 
Insuring  Office  Director  and  Deputy  In- 
suring Office  Director  in  the  offices  listed 
below  is  authorized  to  exercise  the  power 
and  authority  of  the  Secretary  of  Hous- 
ing and  Urban  Etevelopment  for  housing 
for  the  Elderlj-  and  Handicapped  under 
Section  202  of  the  Housing  Act  of  1959 
'  12  U.S.C.  1701  et  seq.)  and  for  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937  as  amended  '42  U.S.C.  1401,  et  seq.) . 


Albuquerque.  NM 
Albany,  NY 
Cincinnati,  OH 
Cleveland,  OH 
Providence,  RI 
Memphis,  TN 
Houston,  TX 
Salt  Lake  City,  UT 
Spokane,  WA 
Charleston,  WV 


The  purpose  of  this  designation  is  to 
provide  emergency  livestock  feed  assist- 
ance wily  In  the  aforementioned  affected 
areas  effective  the  date  of  this  Notice. 


Phoenix,  AZ 
Fresno,  CA 
Sacramento.  CA 
Santa  Ana ,  CA 
Denver,  CO 
Sprtngfleld,  IL 
Des  Moines.  lA 
Topeka,  KS 
Shreveport,  LA 
Grand  Rapids .  MI 
Helena,  MT 

The  authority  redelegated  above  bi- 
cludes  the  power  and  authority  under 
sections  1(1)  and  1(2)  of  Executive 
Order  11196,  except  the  authority  to: 

a.  Determine  that  there  is  a  substan- 
tial breach  or  default  and  Invoke  any 
remedy  on  behalf  of  the  Federal  Gov- 
ernment upon  default  or  breach  by  a  lo- 
cal housing  authority  tn  respect  to  the 
terms,  covenants,  or  conditions  of  an 
anaual  contributions  contract 

b.  Terminate  annual  contributions 
contracts  when  the  decision  to  terminate 
is  made  by  the  Federal  Government. 

c.  Waive  the  provisions  of  annual  con- 
tributions contracts:  Provided,  That  each 
Insuring  Office  Director  and  Deputy  In- 
suring Office  Director  Is  authorized  to 
waive  pro%lsions  with  respect  to  the 
following: 

1.  Emploj-ment  of  a  former  local  hous- 
ing authority  Commissioner. 

ii.  Frequency  of  reexamination  of 
tenants  to  permit  a  local  housing  author- 
ity to  change  its  established  reexamina- 
tion schedule. 

iii.  Approval  of  the  use  of  force  account 
for  modernization  programs. 

iv.  Approval  of  construction  and 
equipment  contracts  for  modernization 
exceeding  $5,000,  but  not  exceeding 
$50,000. 


2.  Each  Director  of  Housing  Manage- 
ment In  the  above  listed  Insinring  Offices 
is  authorized  to  exercise  the  powers  and 
authorities  redelegated  to  Directors  of 
Housing  Management  in  Area  Offices  In 
section  D. 

(Secretary'B  delegation  of  authority  to  re- 
delegate  published  at  41  FR  24755.  June  18, 
1976.) 

Effective  date:  This  amendment  to  re- 
delegation  of  authority  is  effective  on 
January  17. 1977. 

John  T.  Howley. 
Acting  Assistant  Secretary  for 
Housing — Federal       Housing 
CommissioTier . 

FR  Doc  77-2691  Piled  1-26-77.8:45  ami 


New  CommurHties  Administration 

IDocke*  No.  N-77-C96] 

SHENANDOAH  NEW  COMMUNITY 
PROJECT 

Intent  to  Supplement  Environmental 
Impact  Statement 

The  U.S.  Deptirtment  of  Housing  and 
Urban  Development,  New  Communities 
Administration,  Washingttm,  D.C..  in- 
tends to  issue  a  supplement  to  the  Final 
Environmental  Impact  Statement  for  the 
Shenandoah  New  Community  Project. 
Coweta  County.  Georgia.  Tlie  final  EIS 
was  Issued  on  December  4.  1972,  and 
copies  are  available  at  the  address  set 
forth  below. 

Shenandoah  Is  located  approximately 
35  mUes  southwest  of  Atlanta  adjacent 
to  the  Junction  of  Interstate  Highway  85 
and  Georgia  State  Highway  34  lying  be- 
tween the  cities  of  Newman  and  Peach- 
tree. 

The  Supplemeoft  will  evaluate  the  im- 
pact of  changing  the  water  supply  s5-s- 
tem  from  the  original  Flint  River  Water 
Supply  System  (reflected  In  Shenan- 
doah's Final  Environmental  Impact 
Statement)  to  the  Line  Creek-Lake 
Shenandoah  Water  Supply  System.  This 
Water  Supply  System  will  essentially 
comprise  coostruction  of  an  Intake  struc- 
ture and  pumping  station  (Inltiid  capac- 
ity ot  12  million  gallons  per  day)  lo- 
cated at  Wynnes  P<md  adjacent  to 
Georgia  State  Highway  54.  about  8  miles 
of  24-lnch  raw  water  transmission  pipe- 
line from  Wynnes  Pond  Intake  to  the 
C^ty  of  Newman's  present  water  intf^e 
at  White  Oak  Cre^;  and  construction 
of  water  treatment  facilities,  and  Lake 
Shenandoah  Reservoir  on  Sullivan  Creek 
which  at  mayimiim  design  capacity  vrill 
cover  about  300  acres  and  Impound  about 
5,000  acre-feet  of  water. 

Copies  of  the  Supplement  will  be  avail- 
able at  the  address  set  forth  below  in 
P^ruary  1977.  The  comment  period  on 
the  Supplement  will  be  30  calendar  days. 
All  persons  who  received  the  Pinal  EIS 
will  receive  the  Supplement.  Copies  of 
the  Supplement  will  also  be  available  in 
the  Atlanta  HUD  Regional  Office  at 
Room  211  Pershing  Point  Plaza,  1321 
Peachtree  Street.  NE.,  Atlanta,  Georgia, 
and  the  Carnegie  Public  Library  In  the 
City  of  Newnan. 
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Comments  concerning  this  Notice  are 
invited  from  all  affected  and  interested 
parties.  Please  send  comments  by  Febru- 
ary 15.  1977.  to: 

Earl  DeMaris,  Deputy  AdmlnlstJra.tor  for 
Project  Support  and  Development,  Attn: 
Leo  Stelii,  VS.  Department  of  Housing  and 
Urban  Development.  New  Communities 
Administration,  461  7th  Streert.  SW,  Room 
7134.  Waahlngton,  DC.  20410,  Telephone 
202-755-6092. 

Issued  in  Washington,  D.C. 

James  P.  Dausch. 
Deputy  General  Manager  and 
Administrator.     New     Com- 
munities Administration. 

Concurrence:  January  7,  1977. 

Richard   Broun, 
OEQ. 

Concurrence:  January  10,  1977. 

Burton  Bloomberg, 
OGC. 

[FR  Doc.77-2697  Filed  l-26-77;8:45  am] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[&-2635) 

CALIFORNIA 

Reclassification  of  Natural  Resource  Lands 
for  Transfer  Out  of  Federal  Ownership 

1.  Notice  is  hereby  given  that  the  fol- 
lowing described  naticmal  resource  lands 
are  reclassified  for  transfer  out  of  federal 
ownership  by  exchange  pursuant  to  the 
Act  of  July  15,  1968  (16  U.S.C.A.  460L-22, 

"1969  Supplement) .  TTie  lands  were  classi- 
fied previously  for  exchange  pursuant  to 
the  Point  Reyes  National  Seashore  Act 
of  September  13,  1962  (76  Stat.  538'  by 
a  notice  of  classification  published  Jair:- 
ary  7.  1970  in  the  Federal  Register. 
Mount  Diablo  Meridian.   California 

T.  7  N.,  R.  7  W.. 
Sec.  11:  EViNEVi: 
Sec.  12:  SW»4NW!4:  NWViSW'A. 

The  above  described  lands  aggregate 
160  acres  and  are  located  in  Sonoma 
County.  * 

2.  The  reclassification  has  been  dis- 
cussed with  local  governmental  agencies 
as  well  as  with  oth«-  intorcBted  parties. 
These  lands,  after  appnvrlate  analysis 
Including  an  enviioiunaital  assessment, 
meet  the  criteria  of  43  CFR  2430.4(d). 
llie  regulation  authorizes  classification 
of  national  resource  lands  for  exchanjre 
under  appropriate  authority  where  they 
have  special  values  arising  from  the  in- 
terest of  proponents  for  exchange  of 
other  lands  needed  in  support  of  a  federal 
program.  The  National  Park  Service  has 
a  proponent  interested  in  exchanging  pri- 
vate in  holdings  within  the  Golden  Gate 
National  Recreation  Area  for  the  subject 
lands. 

3.  One  OKiunent  only  was  received 
after  publication  of  the  notice  of  pro- 
posed reclassification  in  the  Federal 
Register  (FR  Doc.  76-33121)  on  Novem- 
ber 11.  1976  (41  FR  49892).  The  com- 
ment was  not  adverse  to  Che  proposal. 


^  NOTICES 

4.  Information  conceiiiing  the  landi 
including  the  land  report  and  environ-* 
mental  record.  Is  available  for  Inspection 
at  the  Bureau  of  Land  Management  Dis« 
trict  Office,  555  Leslie  Street,  Ukiah, 
Califomia  95482. 

5.  On  or  before  February  28,  1977,  the 
classification  shall  be  subject  to  the  exer- 
cise of  administrative  review  and  modi- 
fication by  the  Secretary  of  tlie  Interior 
as  provided  for  in  43  CFR  2461.3. 

For  the  State  Director. 

Alan  L.  Bellon. 
Acting  District  Manager. 

[FR  Doc.72-2661  Filed  1-26-77:8:45  am] 


(N-160951 
NEVADA 


Proposed  Withdrawal  and  Reservation  of 
Lands  of  Military  Purposes 

January  19, 1977. 

The  United  States  Army,  Corps  o! 
Engineers,  on  behalf  of  the  Department 
of  the  Air  Force,  filed  application  N- 
16065  on  December  23, 1976,  for  the  with- 
drawal of  lands  described  below  from 
settlement,  sale,  location  or,  entry  under 
the  public  land  laws,  including  the  min- 
ing and  mineral  leasing  laws  and  dis- 
posals of  materials  under  the  Act  of 
Julv  31.  1947,  as  amended  (30  U.S.C.  601, 
602,''.       . 

The  applicant  desires  to  continue  us- 
ing the  lands  for  the  Indian  Springs 
Auxiliary  Air  Force  Field  and  bombing 
and  gunnery  ranges  (Nellis)  in  the  train- 
ing of  combat  aircrews  as  well  as  testing 
of  new  and  improved  weapons  systems. 

On  or  before  February  28, 1977,  all  per- 
sons who  wish  to  submit  comments,  sug- 
gestions, or  objections  in  connection  with 
the  proposed  withdrawal  may  present 
their  views  in  writing  to  the  undersigned 
officer  of  the  Bureau  of  Land  Manage- 
ment. 

F^irouant  to  section  204(h)  of  the  Fed- 
eral LAnd  Policy  and  Management  Act 
of  1976  (hereinafter  referred  to  as  the 
act» ,  an  opporttinity  for  a  pubUc  hear- 
ing is  hereby  afforded.  All  interested  per- 
sons who  desire  to  be  heard  on  the  pro- 
posed withdrawal  must  submit  a  written 
request  for  a  hearing  to  the  State  Direc- 
tor, Bureau  of  Land  Management,  at  the 
adclress  shown  below,  on  or  before  Febru- 
ary 28,  1977.  Upon  determination  by  the 
State  Director  that  a  public  hearing  will 
be  held,  the  time  and  place  will  be 
announced. 

The  lands  involved  are  presently  segre- 
gated from  the  cyjeration  of  the  public 
land  laws  by  virtue  of  withdrawals  effec- 
ted by  Executive  Orders  No.  8578  of  Octo- 
ber 29,  1940,  No.  9019  of  January  12, 
19'C  No.  9086  of  March  4,  1942.  Public 
Land  Orders  No.  58  of  November  12  1942, 
No.  89  of  February  10,  1943,  and  No.  16B 
of  September  17,  1943,  which  with- 
drawals will  expire  February  15.  1977. 
Under  section  204(b)  of  the  Act.  the  seg- 
regation will  remain  in  effect  for  a  period 
of  2  years  from  date  of  publication  of 
this  notice  unless.  Congress  approves  the 
withdrawal  prior  to  that  date,  in  which 


case  the  segregation  would  he  continued 
In  accordance  with  the  legislation. 

The  authorized  officer  of  the  Bureau  of 
Land  Management  will  undertake  such 
Investigations  as  are  necessary  to  deter- 
mine the  existing  and  potential  demands 
for  the  lands  and  their  resources.  He  will 
also  undertake  negotiations  with  the  api.- 
plicant  agency  with  the  view  of  adjusting 
the  application  to  reduce  the  area  to  the 
minimum  essental  to  meet  the  applicants 
needs,  to  provide  for  the  maximum  con- 
current utilization  of  the  lands  for  pur- 
poses other  than  the  applicant's,  and  to 
reach  agreement  on  the  concurrent  man- 
agement of  the  lands  and  their  resources 

He  will  also  prepare  a  report  for  con- 
sideration by  the  Secretary  of  the  Inte- 
rior who  will  submit  a  legislative  proposal 
to  the  Congress  of  the  United  States  for 
its  consideration  to  determine  whether 
the  lands  will  be  withdrawn  as  requested 
by  tlie  applicant  agency. 

The  lands  involved  in  the  application 
are  described  below  and  are  delineated 
on  maps  designated  256-FP-l.  256-FP-3 
and  389-FP-l,  copies  of  which  are  on  file 
in  Case  No.  N-16095,  Nevada  State  Of- 
fice, Bureau  of  Land  Management. 

All  correspondence  in  connection  with 
this  withdrawal  should  be  directed  to  the 
Bureau  of  Land  Management,  Depart- 
ment of  the  Interior;  Chief,  Division  of 
Technical  Services,  300  Booth  Street. 
Reno,  Nevada  89509. 

MouKT    Diablo    Meridian.    Nevada 

Tp.s.  1,  2,  .3.  and  4  S.,  R.  44  E. 

Tps.  1,  2,  3,  and  4  S.,  R.  45  E. 

Tps.  1  and  2  S..  R.  46  E. 

Tp.s.  3  and  4  S.,  R.  46  E.   (unsurveved) . 

Tps.  1  and  2  S.,  R.  47  E. 

Tpe.  3  and  4  S.,  R.  47  E.   (unsurvevedK 

Tps.  1  and  2  S..  R.  48  E. 

Tp.s.  3  and  4  S.,  R.  48  E.  (unsurveyed) . 

Tps.  1  and  2  S.,  R.  49  E. 

Tps.  3.  4.  5,  6.  and  7  S.,  R.  49  E.  (unsurveyed) . 

T.  8  S..  R.  49  E.  (unsurveyed) , 

Sec!i.    1-11,   Incl..   14-23,  Incl.,  26-35,  Incl.: 
Seos.    12.    13,   24,   25,   and  36,   exclusive  of 
tho.se  portions  withdrawn  by  PX.O.  6268. 
Tps.  9.   10,   11,  and  12  S.,  R.  49  E.   (unsur- 
surveyed. 
Sees.   2-11,  incl..   14-23,  Incl.,  26-36,  Incl.; 
Sees.  1,  12,  13,  24,  25,  and  36,  exclusive  of 
those  portions  withdrawn  by  Pi,0.  2568. 
Tps.  1,  2,  3,  4,  5.  6,  and  7  S.,  R.  50  E.  (unsur- 
veyed). 
T.  8  S.,  R.  50  E.  (unsurveyed) , 
Sees.  1-6.  Incl.: 

Sees.  7-12,  incl.,  exclusive  of  those  portions 
withdrawn  by  Pi.O.  2568. 
Tps.  a,  3.  4.  6,  6,  and  7  S.,  R.  61  E.  (unsur- 
veyed) . 
T.  8  S.,  R.  51  E.  (unsurveyed) , 
Sees.  1-6,  incl  ; 

Sees.    7-12.   Incl..   exclusive   of   those   por- 
tions withdrawn  by  PXi.O.  2568. 
Tps.  3  and  4  S  ,  R.  SlVi  K.  (unsurveyed). 
Tps.  3,  4.  5,  6,  and  7  S.,  R.  62  E.  (unsurveyed). 
T.  8  S.,  R.52  E.  (unsurveyed) , 
Sees.  1-6.  incl.; 

Sees.  7-12,  incl.,  18.  19,  30,  and  31,  exclu- 
sive   of    those    portions    withdrawn    by 
PX  O.  805  and  2568. 
Tps.  3  and  4  S.,  R.  53  E. 
Tps.  5,  6.  and  7  S.,  R.  63  E.  (unsurveyed). 
T.  8  S.,  R.  53  E.  (unsvu-veyed) . 
Sees.  1-6.  Incl.; 

Sees.  7-12.  incl.,  exclusive  of  those  portioiM 
withdrawn  by  P.L.O.  W5. 
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Tps.  3  and  4  S.,  R.  54  E., 

Sees.  4-9,  incl.,  16-21,  Incl.,  28-33.  Incl. 
Tps.  5  and  6  S.,  R.  54  E.  (unsurveyed) . 
T  7  S.,  R.  54  E.  (unsurveyed) . 
Sees.  1-34,  Incl.; 

Sees.  35  and  36,  exclusive  of  those  portlouj 
withdrawn  by  P.L.O.  1662. 
T  8  5.,  R.  54  E.  (unsurveyed) , 
Sees.  3-6,  Incl.; 

Sees.  2,  35,  36,  and  7-11,  Inel..  exclusive  cl 
those  portions  withdrawn  by  P.L.O.  1662 
and  805. 
Tp~.   9,   10.   11,  and   12  S.,  R.  54  E.    (unsur- 
veved ) , 
Sees."  1,  12,  13,  24.  25.  and  36; 
Sees.  2,  11.  14,  23,  26,  and  35.  exclusi%e  of 
those  portions  withdrawn  by  P.L.O.  805. 
T.  13  S.,  R.  54  E.  (unsurveyed) , 

Sees.   10-15,  inel.,  22-27,  Incl.,  34,  35,  and 

36: 
Sees.  9,   16,  21,  28,  33,  exclusive  of  those 
portions  withdrawn  by  P.L.O.  805. 
T.  14  S.,  R.  64  E.  (unsurveyed) , 

Sees.    1-3,  Incl.,    10-15,   incl.,   22-27.   incl.. 

34,  36,  and  36; 
Sees.  4,  9,  16,  21,  28,  and  33,  exclusive  of 
those  portions  withdrawn  by  P.L.O.  805. 
Tps.  5  and  6  S.,  R.  55  R   (imsurveyed). 

Sees.  2-11,  Incl.,  14-23,  Incl.,  26-35,  Incl. 
T.  7  S.,  B.  65  E.  (unsurveyed) , 

Sees.  3-11,  tod.,  14-23,  tool.,  26-SO,  Incl.; 
Sees.  81-36,  toel.,  exclusive  of  those  por- 
tions withdrawn  by  Pi.O.  1662; 
Sees.  36,  6%.  exclusive  of  those  portions 
withdrawn  by  P.L.O.  1662. 
T.  8  S.,  R.  65  E.  (unstirveyed) , 
Sees.  31-36,  lncl„  exclusive  of  those  por- 
tions withdrawn  try  Pi.O.  1662. 
Tps.  »,  10,  11.  12,  13,  and  14  S.,  R.  55  E.  (un- 

(stirveyed). 
T.  7  S.,  R.  66%  E.   (unsurveyed). 

Sees.  31,  32,  and  33,  SV4,  exclusive  of  those 
portions  withdrawn  by  Pi.O.  1662. 
T.  8  S.,  R.  65V4  E.  (unsurveyed). 

Sees.  4,  9, 16,  21,  28,  31,  32,  and  33,  exclusive 
of  thoee  portions  withdrawn  by  Pi.O. 
1662. 
Tps.  9,  10,  11,  12,  13,  and  14  S.,  R.  561i   E. 

(unsvirveyed) . 
Tps.  8,  a,  10,  11,  12,  13,  and  14  S.,  R.  56  E. 

(vmsurveyed). 
T.  15  S.,  B.  56  E. 
T.  16  S.,  R.  56  E. 
Sees.  1  and  2; 

Sec  3.  lost  5,  6,  7,  8,  9,  EH ; 
Sec.  4,  lost  6,  6, 7; 

Sec.  6,  lota  6,  6,  7,  8,  9,  NWV4.  W.NE; 
Sec.  6.  lots  8,  9,  NEV4.  W»/i: 
Sec.  8,  lot  1; 
Sec.  9,  lot  1; 

Tracts  38,  39,  40,  41,  42  A  and  B. 
Tps.  8,  9,  10,  11,  12,  13,  and  14  S.,  R.  57  E. 

(unsurveyed) . 
Tps.  8,  9,  10,  11,  12,  13,  and  14  S.,  R    58  £. 

(tinstirveyed). 
Tps.  8,  0.  10,  11,  12,  13,  and  14  S..  R    59  E. 
(unsurveyed) . 

The  lands  described  above  aggregate 
2,375,000  acres  more  or  less  in  Nye,  Lin- 
coln and  Clark  Counties.  Approximately 
810,000  acres  are  within  the  Desert  Na- 
tional Wildlife  Range. 

Wm.  J.  Malencik. 

Chie.f, 
Division  of  Technicai  Services. 

[FR  Doc.77-2595  Piled  l-26-77;8:45  8wn] 


rNev-025474] 

NEVADA 

Termination,  in  Part  of  Airport  Lease 
Nev-025474 

January  17,  1877. 
Notice  is  hereby  given  that  Elko  Coun- 
ty, through  and  by  the  Board  of  County 


rcm":;:>.>'  ;  c;?.  relinquished  Its  airport 
le.isc  as  to  the  follo^\-tng  described  lands: 

MoiNi  Diablo  Meridian.  Nevada 

T    47  N"..  R.  64  E.. 

Spc.  12.  EijEijSE'^NE"*,  SEUNE^NEi* 
.ir.G  portions  of  the  NE'^SWi^NE^'iNEU. 
SE-SWUNE'iNE'*.  IfWi^NE'^SEi^ 

NE',,  SWI4NEI4SEI4NE14.  NW^;SE»4 
SE'.jNE-4.  SWi,4SEi4SEUNEU.  more 
particularly  described  as  follows:  Be- 
ginning at  the  east  quarter  comer  of  said 
section  12,  Comer  No.  1:  thence,  north 
alone  the  east  section  line  of  said  see.  12. 
1.980',  more  or  less,  to  corner  No.  2: 
thence,  west  along  the  north  line  of  tlie 
SEf4NEi4NEi.i,  921.05  feet,  more  or  less. 
to  a  point  300'  from  the  centerliiie  of  the 
existing  Jackpot  runway,  corner  No.  3: 
thence,  S.  16''37'15  "  E..  2,066.33 ',  more  or 
less,  to  the  east-west  quarter  section  line 
of  said  sec.  12,  comer  No.  4:  thence,  east, 
330",  more  or  less,  to  the  east  quarter 
comer  of  said  sec.  12,  Corner  No.  !.  the 
point  of  beginning. 

Therefore,  at  10:00  a.m.  on  February 
21,  1977  the  lands  will  be  relieved  of  the 
segregation  effect  of  the  lease. 

WiLUAM  J.  Malencik, 
Chief,  Division  of 
Technicai  Services. 
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4.  Inquiries  coacerning  the  land 
should  be  addressed  to  the  Chief.  Branch 
of  Lands  and  Mlnexals  Operations,  Bu- 
reau of  Land  Management.  P.O.  Box 
2965.  Portland.  Oregon.  97208. 

Harold  A.  Berends. 
Chief,  Branch  of  Lands 
andMtn^rals  Operations. 


[OR  92<<6  .  Wash.) ;  Vsmcouvcr  0808] 
WASHINGTON 
Order  Providing  for  Opening  of  Public  Land 
January  20, 1977. 

1.  Pursuant  to  Order  of  the  Of&ce  of 
Hearings  and  Appeals,  dated  January  25, 
1972;  Indian  Trust  Patent  No.  77896, 
dated  September  9,  1909,  has  been  can- 
celled, and  the  following  land  has  re- 
turned to  the  status  of  national  resource 
land: 

Wiluamette  Meridian 

T.  5N.,R.  19  E.. 
Sec.  19.  SE'4. 

The  area  described  contains  160  acres 
In  Klickitat  Coimty. 

2.  The  subject  land  is  located  approxi- 
mately 19  miles  northeast  of  the  Town  of 
Goldendale.  Elevation  ranges  from  2,300 
to  2,700  feet  above  sea  level,  and  the 
topography  varies  from  generally  flat  to 
rolling  and  imdulating.  Vegetation  con- 
sists primarilj'  of  scattered  conifers  and 
native  grasses  and  brush.  In  the  past, 
the  land  has  been  used  for  livestock 
grazing  purposes,  and  it  will  be  managed, 
together  with  adjoining  national  re- 
source lands,  for  multiple  use  manage- 
ment. 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
land  described  In  paragraph  1  hereof  Is 
hereby  open  to  operation  of  the  public 
land  laws,  including  the  mining  laws  (Ch. 
2.  Title  30  U.S.C.)  and  the  mineral  leas- 
ing laws.  All  vaUd  applications  received 
at  or  prior  to  10:00  a.m.  February  25, 
1977,  shall  be  considered  as  simultane- 
ously filed  at  that  time.  Those  receiyed 
thereafter  shall  be  considered  In  the 
order  of  filing. 


:  PP.  Do 
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Fish  and  Wildlife  Service 

ISSUANCE   OF   FEDERAL  WILDLIFE 
PERMITS 

Delegation  of  Authority 

Notice  is  hereby  given  that  the  Asso- 
ciate Director,  Federal  Assistance,  and 
the  Federal  Wildlife  Permit  Office  have 
been  delegated  the  authority  formerly 
held  by  the  Division  of  Law  Enforce- 
ment to  Issue,  modify,  suspend  and  re- 
voke permits  and  exemptiwis  issuable 
under  authority  of  the  Endangered  Spe- 
cies Act  of  1973,  16  U.S.C.  1531-1543: 
Lacey  Act,  18  U.S.C.  42,  44;  Tariff  Clas- 
sification Act  of  1962, 19  U.S.C.  1202;  and 
Marine  Mammal  Protection  Act  of  1972. 
16  U.S.C.  1368-1384.  1401;  and  they  may 
redelegate  this  authority  by  memoran- 
dum to  other  Washingtcoi  Office  Federal 
Wildlife  Permit  Office  persormel. 

The  Associate  Director,  Federal  A.<- 
sistance,  and  the  Federal  Wildlife  Per- 
mit Office  also  have  been  delegated  au- 
thority to  issue  permits  for  the  importa- 
tion and  exportation  into  or  out  of  the 
United  States  of  migratory  birds,  or 
parts,  nests,  or  eggs  thereof;  to  kill, 
frighten  or  othen^ise  herd  migratory 
birds  "except  eagles)  injuring  crops  or 
other  property;  and  they  also  may  ex- 
ercise all  of  the  authority  set  forth  in 
the  Code  of  Federal  Regulations  pertain- 
ing to  the  acquisition  and  possession  of 
migratory  birds. 

Effective  date:  This  delegation  of  ai:- 
thoirty  shall  be  effective  as  of  Novem- 
ber 15,  1976. 

Dated    December  28. 1976. 

Lynx  A.  Greenwalt. 
Director.  U.S.  Fish'and 
Wildlife  Service. 

'FR  I>x  "7-2630  Filed  1-26-77:8:45  ami 


Geological  Survey 

NEW  MEXICO 

Known  Geothermal  Resources  Area 

Pursuant  to  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
21(a)  of  the  Geothermal  Steam  Act  of 
1970  (84  Stat.  1566, 1572;  30  U.S.C.  1020^ , 
and  delegations  of  authority  in  220  De- 
partmental Manual  4.1  H,  Geological 
Survey  Manual  220.  2.3,  and  Conserva- 
tion Division  Supplement  (Geological 
Survey  Manual)  220.2.1  O,  the  following 
described  lands  are  hereby  defined  as  the 
Socorro  Peak  known  geothermal  re- 
sources area,  effective  October  26,  1976: 
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(31)  Nkw  Mexico 
Socop.ro  Pkak  Knowh  Obothxsmal 


NEW   MEXICO  PRINCIPIJE  MERIDIAN,  NKW  MEXICO 

T.  2  8..  R.  1  E.. 
Sees.  28,  29  and  80; 

Sees.  31,  33  and  33,  paxUf  unaurveyed.  (In- 
cluding lands  within  Town  of  Socorro 
Qrant). 
T.  2  S..  R.  1  W.. 

Sees.  25-33,  Inclusive; 

Sees.    34,    36    and   36,    partly    unsurveyed 
( including  lands  within  Town  of  Socorro 
Grant) . 
T.  2  S..  R.  2  W.. 
Sees.  25-29,  inclusive; 
Sees.  32-36,  Inclusive. 
T.  3  S.,  R.  1  E., 

Sees.  4-9,  Inclusive,  partly  unsurveyed,  (in- 
cluding lands  within  Town  of  Sooorro 
Orant); 
Sec8.   16-21,  Inclusive,  partly  unsurveyed, 
(including  lands  wlthJn  Town  of  Socorro 
Orant) ; 
Sees.  28,  29  and  30,  partly  unsurveyed,  (In- 
cluding lands  within  Town  of  Socorro 
Grant): 
SeoB.  31-33,  inclusive. 
T.  3  a,  B.  1  W., 
Sees.    1-38,   Inclusive,    partly  unsurveyed. 
(including  lands  within  Town  of  Socorro 
Grant) . 
T.  3  3..  R.  2  W..  . 
Sees.  1-5.  Inclusive; 
Sees.  8-17,  inclusive; 
Sees.  20-29,  Inclusive; 
SecB.  32-36,  Inclusive. 
T.  4  8.,  R.  1  E., 

Sees.  4-9,  inclusive. 
T.  4  a,  R.  1  W.. 

Sees.  1-12,  Inclusive. 

T.  4  s..  R.  a  w.. 

Sees.  1-5,  Inclusive; 
Sees.  8-12,  Inclusive. 

The  area  described  aggregates  89,715.81 
acres,  more  or  less. 

Dated:  January  10, 1977. 

George  H.  Horn, 
•  Conservation  Manager. 

Central  Region. 

[PR  Dgc.77-2591  Piled  l-26-77;8:45  am] 

DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

ACTION  TO  ENJOIN  DISCHARGE  OF 
WATER  POLLUTANTS  BY  THE  CITY  OF 
NEW  YORK 

Proposed  Consent  Decree 

In  accordance  with  Departmental  Pol- 
Icy,  28  CFR  50.7,  38  FR  19029,  notice  is 
hereby  given  that  on  January  14,  1977,  a 
proposed  consent  decree  In  Vniced  States 
▼.  City  of  New  York,  Abraham  Beame, 
Robert  Low  and  Charles  Samowitz  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  Ditrict  of  New 
York.  The  proposed  decree  would  require 
the  City  to  meet  a  detoiled  time-table  to 
build  two  sewage  treatment  facilities,  the 
Red  Hook  Water  P(dlution  Control  Plant 
at  the  Brooklyn  Navy  Yard,  Brooklyn, 
New  York  and  t^e  North  River  Water 
Pollution  Control  Plant  at  the  Hudson 
River  between  West  138th  and  14Sth 
Streets,  New  York,  New  York;  to  upgrade 
one  sewage  treatment  facill^,  the  Oak- 
wood  Beach  Pollution  Control  Plant  al 


Statan  Island,  New  York:  and  to  other- 
wise comply  with  the  National  Pollutant 
Discharge  Elimination  System  permits 
covering  the  service  areas  for  the  above 
projects. 

The  proposed  consent  decree  may  be 
examined  at  the  oflBce  of  the  United 
States  Attorney,  One  St.  Andrew's  Plaza, 
New  York,  New  York,  10007;  at  the  Re- 
gion n  Office  of  the  Environmental  Pro- 
tection Agency,  Enforcement  Division,  26 
Federal  Plaza,  New  York,  New  York, 
10007;  and  at  the  Pollution  Control  Sec- 
tion, Land  and  Natural  Resources  Di- 
vision of  the  Department  of  Justice; 
Room  2625,  Ninth  Street  and  Pennsyl- 
vania Avenue,  Northwest,  Washington, 
D.C.  20530.  A  copy  of  the  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Pollution  Control  Section,  Land 
and  Natural  Resources  Division  of  the 
Dep>aai;m^ent  of  Justice. 

Tlie  Department  of  Justice  wUl  receive 
imtil  February  28, 1977  writtrai  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the  As- 
sistant Attorney  General,  Lend  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  "United  States  v.  City  of 
New  York,  et  al.,"  D.J.  Ref.  90-5-1-1-683. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  one  doUar  (tea 
cents  per  page  reproduction  charge)  pay- 
able to  the  Treasurer  of  the  United 
States. 

Peter  R.  Taft, 
Assistant     Attorney     General, 

Land  and  Natural  Resources 

Division. 
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j  .  [Order  No.  681-77] 

PRIVACY  ACT  OF  1974 

Notice  of  Systems  of  Records,  Proposed 
Routine  Uses,  and  Other  System  Modifi- 
cations 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  and  requirements  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  the 
following  system  notices,  routine  usee 
and  system  modifications  are  prwosed  by 
the  Department  of  Justice. 

JUSTICE/USA-015,  Pre-Trial  Diver- 
sion Program  Files,  is  a  proposed  new 
system  of  records  for  which  no  public 
notice  is  currently  published  in  the  Fed- 
eral' Register. 

JUSTICE/DEA-027,  DEA  Employee 
Profile  System  (DEPS)  is  an  existing 
system  of  records  which  was  inadvert- 
ently omitted  from  previous  publication 
and  for  which  no  public  notice  consist- 
ent with  the  requirements  of  5  U.S.C. 
552a(e)  (4)  has  been  published  in  the 
Federal  Register. 

JUSTICE/BOP-006,  Inmate  Commis- 
sary Accoimts  Record  System,  is  partially 
reprinted  to  reflect  the  proposed  automa- 
tion of  this  syst«n.  The  original  Privacy 
Act  notice  for  this  system  appeared  on 
Au»ist  27,  1975,  at  40  FR  38705. 

Interested  persons  are  invited  to  com- 
ment on  those  portions  of  the  notices 
which  describe  the  rouUne  uses  of  JUS- 
TICE/USA-015  and  JUSTICE/ DEA-02T^ 


riid  tiie  storage  and  retrievability  prac- 
tices of  JUSTICE/BOP-006.  Comments 
should  be  mailed  to  the  System  Manager 
at  the  address  listed  in  the  relevant  Sys- 
tem Notice.  All  comments  must  be  re- 
ceived by  February  28,  1977.  No  oral 
hearings  are  contemplated.  Comments 
received  will  be  available  for  inspection 
in  Room  1266,  Main  Department  of  Jus- 
tice Building,  10th  and  Constitution  Ave- 
nue, N.W. 

Dated:  January  18,  1977. 

Edward  H.  Levi. 
Attorney  General. 

JISTK.E/ISA  015 

System  name : 

Pre-Trial  Diversion  Program  Files 
System  location : 

Ninety -four  United  States  Attorneys' 
Offices  (See  attached  Appendix) 

Categories  of  individuals  covered  by   the 
system : 

Individuals  referred  to  in  potential  or 
actual  pre-trial  diversion  cases. 

Categories  of  records  in  the  system : 

(a)  USA  Form  184 — ^Referral  letter  to 
Probation  Service;  (b)  USA  Form  185 — 
Letter  to  defendsmt;  (c)  USA  Form 
186 — Agreement  for  Pre-Trial  Diver- 
sion; (d)  USA  Form  187— Pre-Trial  Di- 
version Report  Form;  (e)  USA  Form 
188 — Certification  of  Completion  of 
Programs;  (f)  USA  Form  189 — Defend- 
ant Application  Form;  (g)  Telephone 
Records;  <h)  Miscellaneous  Corre- 
spondence; and,  (i)  Files  Unique  to  a 
District. 

Authority  for  maintenance  of  the  system: 

This  system  is  estabUshed  and  main- 
tained pursuant  to  5  U.S.C.  301  and  44 
U.S.C.  3101. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users 
and  purposes  of  such  uses : 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a  routine 
use  of  such  record  as  follows: 

(a)  In  any  case  in  which  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  crimmal,  or  regulatory 
in  nature,  the  record  in  question  may  be 
disseminated  to  the  appropriate  federal, 
state,  local,  or  foreign  agency  charged 
with  the  responsibility  for  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  such 
law; 

(b>  In  the  course  of  investigating  the 
potential  or  actual  violation  of  any  law, 
criminal,  or  regulatory  in  nature,  or  dur- 
ing the  course  of  a  trial  or  hear^g  or  the 
preparation  for  a  trial  or  hearing  for 
such  violation,  a  record  may  be  dissemi- 
nated to  a  federal,  state,  local,  or  foreign 
agency,  or  to  an  individual  or  organiza- 
tion, if  there  is  reason  to  believe  that 
such  agency,  individual,  or  organization 
possesses  information  relating  to  the  in- 
vestigatiOTi.  trial,  or  hearing  and  the  dis- 
semination is  reasonably  necessary  to 
elicit  such  information  or  to  obtain  the 
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cooptration  of  a  wltne-s.-^  or  r.n  'rjoiiri- 
ant; 

(c)  A  record  relating  to  a  case  or  mat- 
ter may  be  disseminated  In  an  appropri- 
ate federal,  state,  local,  or  foreign  court 
or  grand  jury  proceeding  in  accordance 
with  established  constitutional,  substan- 
tive, or  procedural  law  or  practice; 

<d)  A  record  relating  to  a  case  or  mat- 
ter may  be  disseminated  to  a  federal, 
.state,  or  local  administrative  or  regula- 
tory proceeding  or  hearing  in  accordance 
with  the  procedures  governing  such  pro- 
ceeding or  hearing. 

<e)  A  record  relating  to  a  case  or  mat- 
ter may  be  disseminated  to  an  actual  or 
potential  party  or  his  attorney  for  the 
purpose  of  negotiation  or  discussion  on 
such  matters  as  settlement  of  the  case 
or  matter,  plea  bargaining,  or  informal 
discovery  proceedings; 

(f )  A  record  relatmg  to  a  case  or  mat- 
ter that  has  been  referred  by  an  agency 
for  Investigation,  prosecution,  or  en- 
forcement, or  that  involves  a  case  or 
matter  withm  the  jurisdiction  of  an 
agency,  may  be  disseminated  to  such 
agency  to  notify  the  agency  of  tlie  status 
of  the  case  or  matter  or  of  any  decision  or 
determination  that  has  been  made,  or  to 
make  such  other  inquiries  and  reports 
as  are  necessary  during  the  processing  of 
the  case  or  matter; 

<g)  A  record  relating  to  a  person  held 
in  custody  pending  or  during  arraign- 
ment, trial,  sentence,  or  extradition  pro- 
ceedings, or -after  conviction  or  after  ex- 
tradition proceedings,  may  be  dissemi- 
nated to  a  federal,  state,  local,  or  foreign 
prison,  probatl(»i,  parole,  or  pardon  au- 
thority, or  to  any  other  agency  or  indi- 
vidual concerned  with  the  mamtenance. 
transportation,  or  release  of  .-^urh  a  per- 
.son; 

(h)  A  record  relating  to  a  case  or  mat- 
ter may  be  disseminated  to  a  foreign 
country  pursuant  to  an  international 
treaty  or  convention  entered  into  and 
ratified  by  the  United  States  or  to  an 
executive  agreement; 

(i)  A  record  may  be  disseminated  to 
a  federal,  state,  local,  foreign,  or  inter- 
national law  «iforcement  agency  to  as- 
sist In  the  general  crime  prevention  and 
detectlcm  efforts  of  the  recipient  agency 
or  to  provide  investigative  leads  to  such 
agency; 

<j)  A  record  may  be  dis.seminated  to 
a  federal  agency,  in  response  to  its  re- 
quest, in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the  let- 
ting of  a  contract,  or  the  Issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency's  decision  on  the  matter; 

<k)  A  record  may  be  disseminated  to 
tlie  public,  news  media,  trade  associa- 
tions, or  organized  groups,  when  the 
purpose  of  the  dissemination  Is  educa- 
tional or  informational,  such  as  descrip- 
tions of  crime  trends  or  distinctive  or 
unique  modus  operandi,  provided  that 
the  record  does  not  contain  any  infor- 
mation Identifiable  to  a  .s)3ecifi>"  Indi- 
vidual; 


•  1 '  A  record  may  be  disseminated  to 
a  foreign  country,  through  the  United 
States  Department  of  State  or  directly 
to  the  representative  of  such  country,  to 
the  extent  necessary  to  assist  such  coim- 
try  in  apprehending  and/or  returning  a 
fugitive  to  a  jurisdiction  which  .^eeks  his 
return; 

(m)  A  record  that  contains  clas.bified 
national  security  information  and  ma- 
terial may  be  disseminated  to  persons 
who  are  engaged  in  historical  research 
projects,  or  who  have  previously  occu- 
pied policy  making  positions  to  which 
they  were  appointed  by  the  President, 
in  accordance  with  the  provision'^  codi- 
fied in  28  CFR  17.60. 

?'oIii-i«-»  and  prartirt'ti  for  -lorin;:.  rHric^- 
iiig,  arees.«ing,  rotaininK*  aixi  <li>|x>-- 
ing  of  r«T«>rd>  in  the  «<  •'tcfti : 

All  information,  except  thai  .--pecified 
in  this  paragraph,  is  recorded  on  basic 
paper  cardboard  material,  and  stored 
within  manila  file  folders,  within  metal 
file  cabinets,  electric  file/ card  retrievers 
or  safes.  Some  material  Is  recorded  and 
stored  on  magnetic  tape,  card  or  other 
data  processing  type  storage  matter  for 
reproduction  later  Into  conventional 
formats. 

Kctrifvahilit*  : 

Information  i.s  relnevet;  b>  tiit  iiiunt- 
of  the  person,  case  numbei  or  i  i-i.'iplainl 
number. 

.Safeguard!* : 

Information  m  the  .sj."-ieni  is  both 
confidential  and  non-confidential  and 
located  in  file  cabinets  in  the  United 
States  Attorney  offices.  Some  materials 
are  located  in  locked  file  drawers  and 
safes,  and  others  In  unlocked  file  draw- 
ers. Offices  are  locked  during  non-work- 
ing hours  and  are  secured  by  either 
Federal  Protective  Service.  United  States 
Postal  Service,  or  private  building 
guards. 

Retention  and  di^po^al : 

Records  are  maintained  and  di.spot>ed 
of  In  accordance  with  Depsirtmeni  of 
Justice  retention  plans. 

System  managerCs)  and  addret.-: 

System  manager  for  the  system  in 
each  office  Is  the  Administrative  Officer/ 
Assistant,  for  the  UJS.  Attorney  for  each 
district.  'See  attached  Appendix  • 

N<»tiii<'ation  |iro«"eduro: 

Address  inquiries  to  the  System  Man- 
ager for  the  judicial  district  in  which  the 
diveraion  application  or  approval  was 
made.   'See  attached  appendix  ) 

IJiM-ord  aeec.ss  procedure* ; 

The  major  part  of  the  information 
maintained  in  this  system  is  exempt  from 
this  requirement  under  5  U.S.C.  552a  (j) 
(2),  (k)  (1)  and/or  (k)  (2).  To  the  extent 
tliat  this  system  Is  not  subject  to  exemp- 
tion, it  is  subject  to  access.  A  determi- 
nation as  to  exemption  i^hall  be  made  at 
the  time  a  request  for  access  is  received. 


A  request  for  access  to  a  rev  or  d  ?ron 
this  system  shall  be  made  in  wnimg,  witl) 
the  envelope  and  the  letter  elearl;. 
marked  'Privacy  Access  Request.*  Include 
In  the  request  the  name  of  the  individual 
involved,  his  birth  date  and  place,  or  any 
other  identifying  number  or  information 
which  may  be  of  assistance  hi  locathi!- 
the  record  and  the  name  of  the  case  or 
matter  involved,  if  known.  The  requester 
shall  also  provide  a  return  address  for 
transmitting  the  information.  Access  re- 
quests will  be  directed  to  the  systen-. 
manager.  <See  attached  Appendix  > 

i  oiiti-oliiig  re<-or«l  pr»x'e«lure» : 

Tlie  major  part  of  the  iulornialn.'i. 
maintained  in  tliis  system  is  exempt  from 
this  requirement  under  5  U.S.C.  552a  ( j  • 
«2),  <k)(l)  and/or  (k)  (2).  To  the  extent 
that  this  system  is  not  subject  to  exemp- 
tion, it  is  subject  to  contest.  A  determi- 
nation as  to  exemption  shaU  be  made  at 
the  time  a  request  for  ctHitest  is  received 
Individuals  desiring  to  contest  or  smiend 
information  maintained  in  the  system 
should  direct  their  request  to  the  System 
Manager  (see  attached  Appendix)  stat- 
mg  clearly  and  concisely  what  informa- 
tion is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed  ameiu:- 
ment  to  the  information  sought 

lt«H-or«I  source  «-alegorie« : 

Sources  of  information  contained  ii. 
this  system  include,  but  are  not  limited 
to  investigative  reports  of  federal,  state 
and  local  law  enforcement  agencie.«- 
client  agencies  of  the  Department  of  Jus- 
tice; other  non-Department  of  Justice 
investigative  agencies;  forensic  report.- 
statements  of  witnesses  and  parties;  ver- 
batim transcripts  of  Grand  Jury  and 
court  proceedings;  data,  memoranda  and 
reijorts  from  the  Court  and  agencies 
thereof;  and  the  work  product  of  Assist- 
ant United  States  Attorneys,  Department 
of  Justice  attorneys  and  staff,  and  legal 
assistants  working  on  particular  ca.ses 

^>»l«'m«  exempted  from  rerlain  pr«>\  i-ioiik 
uf  the  act: 

The  Attorney  General  has  exempted 
this  system  from  subsections  <c  •  13^  and 
<4),  (d),  (eXl),  (2)  and  (3),  <e)(4)(G> 
and  (H),  (e)(5)  and  (8),  (f),  (g)  and 
(h)  of  the  Privacy  Act  pursuant  to  6 
n.8.C.  552a  (j)(2)  and  (kXl)  and  «2>. 
Rules  have  been  promulgated  in  accord- 
ance with  the  requirements  of  5  U.S.C 
553(b),  (c)  and  (e)  and  have  been  piib- 
li.shed  in  the  Federal  Register 

jrsTirjF./DF4  027 
\vr.leni  name: 

DEA  Employee  Piofile  System  <DEPS> 

System  location : 

Drug  Enforcement  Admmistratlou. 
1405  Eye  Street,  N.W.,  Washington.  DC 
20537 

Calegoriet!  of   iiidi\idual<>  r.»\fTfd    li»    lli< 
«>yslem : 

DEA  employees. 

( Categories  of  records  in  the  s>  ^tciit : 

Hie  following  ele^t  categories  of  infor- 
mation will  be  maintained  in  the  ifyntem 
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(.l>  Personal  identification 

■    (2>  Work  experience 

(3>  Language  and  geographical  areas 

(4»  Formal  education 

(5>  Special  skills 

(6)  Record  of  training 

(7)  Consideration  for  vacancies 

( 8 )  Awards 

Aullii>ri>>  fur  iii:iinl«-iiuiirc  of  ihc  syslem: 

This  system  is  maintained  to  effectively 
place  and  assign  employees  to  positions 
to  further  the  mandates  of  the  Compre- 
henkive  Drug  Abuse  Prevention  and  Con- 
Hfol  Act  of  1970. 

Cali'Siori*"*   of   ii-ir-    .iml    ti:c    |>nrji<>-'i'»   of 

Tlie  records  will  be  used  principally 
by  the  Personnel  Management  Division. 
Selected  data  will  be  forwarded  by  this 
personnel  section  to  the  Career  Develop- 
ment Board  and  operational  units 
throughout  DEA  for  the  puri)ose  of : 

(1^  Identifying  employees  with  par- 
ticular skills  or  qualifications  for  assign - 
mmt  to  special  projects. 

(2)  Identification  of  candidates  for 
overseas  assignments  who  have  specific 
language  skills. 

(3)  Insuring  that  the  Career  Develop- 
ment Board  will  be  reviewing  the  entirety 
of  an  applicant's  background. 

(4)  Calculating  DEA's  human  re- 
sources on  hand  and  to  project  more 
accurately  future  resource  needs  and 
capabilities. 

Information  from  this  system  will  not 
be  disseminated  outside  of  DEA 

Storage : 

These  records  will  be  maintained  on 
magnetic  tape  and  a  disk  storage  device 

Rclrioakilitv: 

The  Information  in  this  system  can  be 
retrieved  by  the  Individual's  name, 
special  skills  Information,  special  knowl- 
edge information  or  by  some  combination 
of  the  above  Information. 

Safcfriiards : 

The  records  of  the  system  will  be  main- 
tained at  DEA  Headquarters  which  is 
protected  by  twenty-four  hour  guard 
service  and  electronic  surveillance. 
Access  to  the  building  is  restricted  to 
DEA  employees  and  those  transacting 
business  within  the  i|3uilding  who  are 
escorted  by  DEA  employees.  In  addition, 
the  area  where^the  tapes  and  disks  are 
stored  is  a  secured  area  and  access  is  re- 
stricted to  those  employees  who  have 
bxisiness  in  the  area  and  those  non-DKA 
people  who  are  transacting  btislness 
within  the  area  and  escorted  by  a  DEA 
employee.  Inquiries  to  the  system  are 
only  made  by  the  written  request  of  the 
Chief,  Personnel  Management  Division. 

Rrtrnliun: 

Records  in  this  system  are  retained 
as  long  as  the  individual  is  employed  by 
DEA. 

System  manager  (a)  and  address : 

Chief,  Computo"  Services  Division, 
Drug  EUorcement  Admlntotratloo.  1405 
Eye  Street,  N.W.,  Washington,  D.C.. 
20537. 


NOTICES 

Notification  procedure: 

Inquiries  should  be  addressed  to  Free> 
dom  of  Information  Unit,  Drug  Enforce- 
ment Admlnistratl<m,  1405  Eye  Street, 
N.W.,  Washington.  D.C.,  20537.  Inquiriee 
should  Include  inquirer's  name,  date  at 
birth,  and  social  security  number. 

Re<-«jril  aiTrss  procedures: 

Same  as  Notification  procedure. 
Conleviiiijr  record  prcK-ediires: 

Seme  as  Notification  procedure. 

Kfcwril  .-oiirce  calogories: 

(1)  DEA  employee,  (2)  Servicing  per- 
sonnel office,  and  (3)  The  Jastice  Uni 
form  Personnel  System  (Juniper' . 


Syj-ti'iu*  e\«'mpl«<I  from  <■<  ;  I;; 
oftli<;(rl: 

None. 


.1  jiiits  ;■  ii'ils 


I  JISTKI/HOI'  006 

Note:  The  JUSTICE  BOP  006  .sy^^tem  l^ 
partially  reprinted  to  reflect  a  change  In 
the  equipment  configuration  i 

Sy»|eni  name:  ' 

Inmate  Commissary  Accounts  Record 
System  | 

('aU';j«Mi«-- of  rei  ord-  ii-  tlu-  ~>-.;«t)i: 

ri)  Financial  data;  (2)  identification 
data.  Both  categories  of  records  will  be 
automated;  the  Bureau  facilities  will 
hafe  responsibility  for  their  mainte- 
nance. The  records  will  be  accessible  by 
the  telecommunications  means  of  BOP 
facilities.  Regional  Offices  ond  the  Cen- 
tral Office. 


procedure  will  be  provided  only  to  au- 
thorized BOP  employees. 

An  automated  log  of  queries  will  be 
maintained  for  each  terminal.  Improper 
procedure  will  resiilt  In  no  access,  and 
imder  certain  conditions  complete  lock- 
out of  the  terminal,  pending  restoi-ation 
by  the  master  controller  at  the  BOP 
Central  Office  after  appropriate  verifi- 
cation has  been  received.  Unattended 
tenninals,  after  normal  office  houi-s,  will 
be  electronically  disconnected  by  the 
master  controller  at  the  BOP  Central 
Office.  All  terminals  will  have  key  locks 
and  wUl  be  located  in  lockable  facilities. 

Ki-lfnlioii : 

Records  in  this  .system  will  be  retained 
for  a  period  of  ten  (10>  years  after  ex- 
piration of  sentence,  then  destroyed  by 
electronic  means. 

|FR  Doc. 77-2603  Filed  1  26-77;8:45  aiw] 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice   (77-5)1 

STR.MOSPHERIC   RESEARCH   ADVISORY 
COMMITTEE 


syi- 


Siorajfo  • 

Information  maintained  in  tlie  sy 
tern  will  be  stored  electronically  on  the 
Department  of  Justice  Computer  System 
separate  from  the  BOP  Central  Office. 

Retrievahility:  | 

Information  on  the  automated  sys- 
tem will  be  indexed  by  name  and  'or  reg- 
ister number. 

Safesu-'<rd>: 

The  Iiunate  Commissary  Accounts 
Record  System  will  be  protected  by  both 
physical  security  methods  and  dissem- 
ination and  access  controls.  Access  to 
this  information  wUl  be  limited  to  those 
persons  with  a  demonstrated  and  lawful 
need  to  know,  in  order  to  perform  as- 
signed functions. 

Prot^tion  of  the  automated  system 
will  bti  provided  by  physical,  procedural 
and  electronic  means.  The  files  will  re- 
side on  the  Department  of  Justice  Com- 
puter System  which  is  physically  at- 
tended or  guarded  on  a  full-time  basis. 
For  retrievaJ  purposes,  access  to  active 
tcJecommunications  tenninals  will  be 
limited  to  those  persons  with  a  demon- 
strated need  to  know.  For  update  pur- 
poses, access  to  the  files  will  be  limited 
to  BOP  facilities  employees,  as  required 
In  the  performance  of  their  assigned  du- 
ties. Surreptitious  access  to  an  un»t- 
toided  terminal  will  be  precluded  by  a 
complex  authentication  procedure.  Tlie 


Meeting 

The  Stratospheric  Research  Advisory 
Committee  will  meet  at  the  National 
Aeronautics  and  Space  Administration 
Headquarters  on  February  24  and  25, 
1977.  The  meeting  will  be  open  to  mem- 
bers of  the  public.  The  meeting  will  take 
place  from  9:00  am  to  5:00  pm  on  Feb- 
ruary 24  and  from  9:00  am  tc  4:30  pm 
on  February  25  in  room  6004  of  Federal 
Office  Building  6,  400  Mwyland  Avenue 
SW.  Washington,  DC,  20546. 

The  Stratospheric  Research  Advisory 
Committee  advises  NASA  concerning  the 
contents  and  direction  of  the  NASA  Up- 
per Atmospheric  Research  Program. 
Topics  under  discussion  at  this  meeting 
will  include:  Development  of  the  NASA 
measurement  strategy;  Responses  to  the 
NASA  UARO  "Dear  Colleague"  Letter; 
Discussion  of  the  research  programs  at 
the  Goddard  Space  Flight  Center  and 
the  Jet  Propulsion  Laboratory. 

For  further  information  regarding  the 
meeting,  please  contact  Dr.  Shelby  G. 
TUford,  Executive  Secretary,  at  Area 
Code  202/755-3766  or  755-1790,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546. 

John  M.  Coulter, 
Acting  Assistant  Administrator 
for  DOD  and  Interagency  Affairs. 

January  21,  1977. 

(FRX>oc.77-2663  FUed  1-26-77; 8; 45  am] 


(Notice  77-61 

LONG   DURATION  EXPOSURE  FACILITY 
(LDEF) 

Experiment  Review  Ad  Hoc  Subcommittee 
of  the  Space  Technology  Steering  Com- 
mittee and  the  Research  and  Technology 
Advisory  Council 

Meeting 

Tlie  Long  Duration  Exposure  Padlitjr 
( LDEF  >  Experiment  Review  Ad  Hoc  SidH 
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NOTICES 


TtT 


(oui'mittee  of  the  Sprxe  Tecluiology 
S^^eering  Committee  and  the  NASA  Re- 
.•;' ajch  and  Technology  Advisory  Council 
iRTAC)  will  meet  on  February  22-25, 
1077.  to  evaluate  experiment  proposals 

.■•.jr.iited  in  response  to  the  LDEF  An- 
rouncement  of  Opportimlty  No.  OAST- 
'  :-l.  The  Subcommittee  wUl  discuss  and 
.  omulete  the  categorization  of  proposals 
i  >r  flight  on  the  first  LDEF  mission.  Dis- 
'  >T  sion  of  the  professional  qualifications 
f)'  the  proposers  and  their  potential  re- 
f  .arch  and  technology  contributions  to 
th?  LDEF  mission  would  invade  the  pri- 
vacy of  the  proposers  and  other  Indi- 
viduals involved.  Since  this  Subcommit- 
tee session  will  be  concerned  throughout 
with  matters  listed  in  5  U.S.C.  552(b)  (6) , 
it  has  been  determined  that  the  se.ssions 
be  closed  to  the  public. 

The  Subcommittee  is  comprised  of  four 
advisory  groups  to  evaluate  proposals  in 
appropriate  technology  disciplines.  The 
Structures  and  Materials  Advisory 
Group,  which  consists  of  eleven  mem- 
bers, will  meet  on  February  22-25,  1977, 
In  Room  124,  Building  1192C.  Langley 
Research  Center,  Hampton,  Virginia, 
23665.  The  Electronics  Advisorj'  Group, 
which  consists  of  seven  members,  will 
meet  on  February  23-25,  in  Room  103, 
Building  1192C,  Langley  Research  Cen- 
ter, Hampton,  Virginia,  23665.  The  Pro- 
pulsion and  Power  Advisory  Group, 
which  c<»islsts  of  nine  members,  will 
meet  on  February  23-25,  1977,  In  Room 
185,  Building  1192D,  Langley  Research 
Center,  Hampton,  Virginia,  23665.  The 
Basic  Research  Advisory  Group,  which 
consists  of  seven  members,  will  meet  on 
February  24-25,  1977,  In  Room  125, 
Building  1192E,  Langley  Research  Cen- 
ter, Hampton,  Virginia  23665. 

The  LDEF  Is  a  large,  free-flying,  pas- 
sive satellite  which  provides  accommoda- 
tions to  eiperlments  which  require  long- 
term  exposure  to  the  space  environment. 
It  wUl  be  carried  Into  Earth  orbit  during 
the  1979-80  ShutUe  Orbital  Plight  Test 
program,  d^Ioyed  in  a  gravity-gradient 
stabilized  mode,  and  retrieved  six  to  nine 
months  later  during  a  subsequent  Shuttle 
flight.  The  LDEF  Experiment  Review  Ad 
Hoc  SubctMnmittee  was  established  to  re- 
view experiment  proposals  for  the  first 
flight  of  the  Long  Duration  Exposure 
Facility.  The  NASA  Chairman  is  Mr. 
Robert  G.  Kyle,  and  the  Advisory  Chair- 
man is  Professor  Seymour  M.  Bogdonofif 
of  the  Research  and  Technologj'  Advisory 
Council.  The  Subcommittee  will  report 
the  results  of  its  evaluation  to  the  Space 
Technology  Steering  Cwnmittee.  It  will 
also  report  the  results  to  the  RTAC  Coun- 
cil after  the  formal  annoimcement  of  the 
experiment  proposal  sel^tions  has  been 
made. 

The  Structures  and  Materials  Advisory 
Group  will  convene  at  1 :  00  pjn.  on  Feb- 
ruary 22,  1977.  The  Electronics  Advisory 
Group  wUl  convene  at  8:30  am.  on  Feb- 
ruary 23, 1977.  The  Propulsion  and  Power 
Advisory  Group  will  convene  at  9:30  ajn. 
on  February  23,  1977.  The  Basic  Re- 
search Advisory  group  will  convene  at 
8:30  ajn.  on  February  24,  1977.  After 
being  convened,  the  Advisory  Groups  will 
meet  daily  from  8:15  a.m  to  4:30  pjn. 


until  an  assigned  proposals  have  been 
evaluated  individually  according  to  the 
guidelines  of  Section  V  of  the  Announce- 
ment of  Opportimlty.  For  further  infor- 
mation, please  contact  the  Executive 
Secretary,  Mr.  James  L.  Jones,  Jr.,  NASA, 
Langley  Research  Center,  Mail  Code 
158B,  Langley  Station,  Hampton,  Vir- 
ginia 23665  (Area  Code  804.  827-3704 ■> 

John  M.  Coulter, 
Acting  Assistant  Administrator 
for  Department  of  Defense 
and  Interagency  Affairs,  Na- 
tional Aeronautics  and  Spact 
Adminis  tration. 

January  21,  1977. 
|FR  Doc.  77-2664:   FUed  1-26-7'     T  45  ami 

NATIONAL    FOUNDATION    ON    THE 
ARTS  AND  HUMANITIES 

NATIONAL   COUNCIL  ON  THE  ARTS 
Meeting 

Pui'suaul  to  section  10iit''2i  ol  tiie 
Federal  Advisory  Committee  Act  (Pub 
L.  92-463),  notice  is  hereby  given  that 
a  meeting  of  the  National  Coimcil  on 
the  Arts  will  be  held  on  February  11-12, 
1977,  fr(Mn  9:00  a.m.  to  5:30  pjn.,  and 
February  13,  1977,  f^om  9:00  a.m.  to 
1 :00  p.m.,  in  the  Chandelier  Room,  fflier- 
aton  Carlton  Hotel,  16th  and  K  Streets, 
NW.,  Washington,  D.C. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  11-12,  from 
9:00  am,  to  3:00  p.m.,  on  a  spa«e  avail- 
able basis.  Accommodations  are  limited. 
The  agenda  for  these  sessions  Include  a 
general  budget  briefing,  discussion  of 
Dance.  Education,  Music,  and  Public 
Media  program  guidelines,  and  long- 
range  jwogram  and  policy  planning. 

The  ronaining  sessions  of' this  meeting 
on  February  11-12,  from  3:00  p.m.  to 
5:30  p.m.,  and  February  13.  from  9:00 
ajn.  to  1:00  p,m,.  ai*e  for  the  purpose 
of  Council  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the  Hu- 
manities Act  of  1965,  as  amended.  Includ- 
ing discussion  of  information  given  In 
confidmce  to  the  agency  by  grant  appli- 
cants. In  accordance  with  the  determina- 
tion of  the  Chairman  published  in  the 
Federal  Register  of  June  16,  1975,  these 
sessions,  which  involve  matters  exempt 
from  the  requirements  of  public  disclo- 
sure under  the  provisions  of  the  Freedom 
of  Information  Act  '5  U.S.C.  552 <b) .  (4) . 
<5),  and  '6))  will  not  be  open  to  the 
public. 

Further  inf onnation  witli  reference  to 
this  meeting  can  be  obtained  from  Mr. 
Robei-t  M.  Sims,  Advisory  Committee 
Management  OlHcer,  National  Endow- 
ment for  the  Arts,  Washington.  D.C. 
20506.  or  call  202-634-6377. 

Robert  M,  Sims, 
Administrative  Officer,  Natiojtal 
Endowment  for  the  Arts,  Na- 
tional Foundation  on  the  Arts 
and  the  Humanities. 

|PR  Doc.77-2644  FUed  l-2«-77  8  4£  am) 


K.CTIOI,AL  SCiENCE  FOUNDATION 

ACVISORY  PANEL  FOR  ENGINEERING 
CHEMISTRY  AND   ENERGETICS 

Meeting 

Ip  O'vordan.c  with  the  Fc.ierHl  .^dv;- 
f^oiy  Committee  .■\ct.  Pub,  L.  92-463,  Uu 
National  Science  FoundnMori  rnnour.i.— 
tlie  following  meeting: 

Name:  Advisory  Panel  for  Ei.gnu-r-'-iug  Chcnv- 
istry  and  Energetics. 

D.\te  tuid  time:  February  14  anci   15    iC'77- 
9;(X)  ajn.  to  5:00  p.in.  eath  day 

riaoe:  Room  338,  National  Scler.ce  Fou!.ii,»- 
tlon,  1800  O  Street,  N.W.,  Washington  D  f 
20560. 

Type  of  meeting:  Part  Open — Open  2/14.  ";" 
9:00    ajn.-l:00    p.m.    and    2/15/77,    9:0<' 
am.-l:0O     p.m.;      Closed — 2.14.77       1  00 
p.m.-6:00   p.m.    and    2/15,77— liX>    pi*' 
5:00  p.m. 

Contact  person:  Or.  M{u:shall  M.  Li)i  Htar 
Chemlc&I  Processes  Program,  Room  413,  N.i- 
tlonal  Science  Foundation,  WaahUigtrtu 
D.C  20660  telephone  (302)  632  -6867 

Purpoee  of  panel:  To  provide  advice  and  ni-".- 
ommendatlons  oonccmlng  support  fi»r  r>"- 
search  In  Engineering  Cheinl'^t'-y  w.«J 
Energetics. 

Agenda 

i'lsBIltTABT    14 

&am.    Open       Sessjo.i— Rt  ikini-' 

and    Introductions 
Status  Report  on  the  E<j- 
glneerlng  Division 

9  46  am .     Section  Head's  Report  i\' 

Uh). 

10:15  ajn Break. 

10:30  a.m Program  Brlefi.'ii:  i'')  ir,»- 

each). 
Dr.  Baffl  Turlan    Chenij,>.. 

Prooeaaes. 
Dr.  Win  Aung  Heal  Tran— 

fer. 
Dr.  Royal  Rofilenbft<'h.  £••- 

glneertng  Energetic*- 
Dr.      William      Welgraiio 
TbermodynamlcK        an<: 
Maas  Transfer. 
Dr.    Morris    OJalvc,    S<.>lid 
and  Particulate  Proce-^' - 
ing. 
11  20  a.m...    .-     Question       and       Ain-wi^t 
Time. 

11  46  ajn Lunch  Break. 

lpra--_ Closed    Session— Subpaiu' 

review  of  the  individual 
programs  including  pro- 
posal ]acketK  and  pf.*! 
reviews. 

5  p  m     .Adjourn. 

rBBRXJAMT    16 

Bam Discussion 

(1 )  Oral  Report*,  iron)  vut  - 
panels. 

(2)  Sectlou-wide  concern,' 

12  noon — .1..     Main  panel  adjourns. 

1    p.m..- Closed    Session— H  e  ft  i 

Transfer  subpai^el's  fin- 
ther  In-depth  study  of 
the  Program  Inclndinr 
prc^Hxal  Ja:ki-'.f  sno 
peer  reviews. 

Reason  for  cloelng:  The  propnjsai'  o€in-,. 
reviewed  include  information  of  a  proprie- 
tary or  confidential  nature.  Including  tech- 
nical Information  concerning  individualr 
aieoclated  with  the  propoeals.  These  matters 
are  within  exemptions  (4)  and  (6)  of  6 
U3.C.  5fia(b),  Vteedom  of  Information  Act 
The  rendering  of  advice  by  the  panel  Is  con- 
•tdcred  to  be  a  p«rt  at  the  Foundation'» 
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deliberative  process  aDd  Lb  thus  s'.ibject  to 
exemption  (5)  of  the  Act. 

Authority  to  cloee  meeting:  Thto  deter- 
mination was  made  by  the  Committee  B^an- 
agement  Officer  pursuant  to  provisions  ol 
Section  10(d)  of  Pub.  L.  92-463.  The  Com- 
mittee Management  Officer  was  delegated  the 
authority  to  make  detennlnations  by  the  Di- 
rector. NSP".  on  P^bruary  11,  1978. 

M.  Rebbecca  Winkler. 
Acting  Committee 
Management  Offier. 

January  24.  1977. 

[PR  Doc  77-2643  Piled  1-26-  77:845  am] 


NATIONAL  SCIENCE  FOUNDATION 
ADVISORY  COUNCIL 

Revision  of  Charter 

This  notice  is  to  announce  revision  to 
the  charter  of  the  National  Science 
Foundation  Advisory  Council. 

The  National  Science  Foundation  Ad- 
visory Council  was  established  on 
March  8. 1976  to  provide  advice  and  coun- 
sel to  the  NSF  Director  and  principal 
monbers  of  his  staff  on  Foundation-wide 
Issues.  This  revision  will  provide  for 
membership  on  the  Council  of  non- 
scientists  as  well  as  scientists. 

The  revision  described  above  is  re- 
flected in  the  Council's  modified  charter. 
Copies  of  the  charter  addendum  like  the 
Initial  charter,  have  been  forwarded  to 
the  Library  of  Congress  for  public  In- 
spection and  filed  with  the  standing  com- 
mittees of  Congress  having  legislative 
Jurisdiction  of  the  National  Science 
Foundation. 

Richard  C.  Atkinson. 

Acting  Director. 

January  24,  1977. 

[PR  Doc.77-2641  PUed  1-26-77:8:45  :iml 

NUCLEAR  REGULATORY 
COMMISSION 

I  Dockets  Nos.  50-250  and  50-251] 

FLORIDA  POWER  AND  LIGHT  CO. 

Issuance  of  Amendments  to  Facility 
Operating  Licenses 

Notice  Is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  Issued  Amendments 
Nos.  22  and  21  to  Facility  Operating  Li- 
censes Nos.  DPR-31  and  DPRr-41,  re- 
spectively, issued  to  Florida  Power  and 
Light  Company  which  revised  Technical 
Specifications  for  operation  of  the  Tur- 
key Point  Nuclear  Generating  Units  Nos. 
3  and  4,  located  in  Dade  County,  Flor- 
ida. The  amendment*  are  effective  as  of 
the  date  of  issuance. 

These  amendments  coucetn  changes 
required  as  a  result  of  1 1 '  the  steam 
generator  repair  and  "2i  a  leevaluation 
of  the  emergency  core  cooling  system. 
for  Turkey  Point  Unit  No.  3.  Tlie  emer- 
gency core  cooling  system  reevaluation 
fulfills,  for  Unit  No.  3,  the  requirements 
of  the  Commission  s  Order  for  Modifica- 
tion of  Llcoise  dated  August  27,  1976. 
The  operating  Umits  for  Unit  No.  4  set 
forth  in  Its  Technical  Specifications  re- 
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main  imchanged  although  the  Unit  No. 
4  Technical  Specifications  will  be  modi- 
fied to  reflect  the  rerlslcHis  to  the  Unit 
No.  i  Technical  Specifications. 

The  application  tor  the  amendments 
complies  with  the  standards  and  re- 
quirements of  the  Atomic  Energy  Act 
of  1964,  as  amended  (the  Act> ,  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate  find- 
ings as  required  by  the  Act  and  the  Com- 
mission's rules  and  regulations  in  10 
CPR  Chapter  I,  which  are  set  forth  in 
the  license  amendments.  Prior  public 
notice  of  these  amendments  wa.s  not  re- 
quired since  the  amendments  do  not  in- 
volve a  significant  hazards  considera- 
tion. 

Tlie  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant  environ- 
mental impact  and  that  pursuant  to  10 
CFR  51.5(d)(4)  an  environmental  im- 
pact statement  or  negative  declaration 
and  environmental  impact  appraisal 
need  not  be  prepared  in  connection  with 
Issuance  of  these  amendments. 

For  further  details  with  respect  to  thi- 
action,  see  (1)  the  application  for 
amendments  dated  December  21,  1976, 
as  supplemented  by  letters  dated  Decem- 
ber 9,  December  22.  December  30.  1976 
and  January  3,  1977,  (2)  Amendments 
Nos.  22  and  21  to  Licenses  Nos.  DPR-31 
and  DPR-41  and  (3>  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  N.W.,  Washington. 
D.C.  and  at  the  Environmental  and  Ur- 
ban Affairs  Library.  Florida  Interna- 
tional University,  Miami,  Florida  33199 

A  copy  of  items  (2)  and  (3)  may  be  ob- 
tained upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention:  Di- 
rector, Division  of  Operating  Reactors 

Dated  atBethesda.  Marjiand.  this  14th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 

slOffl. 

George  Lear. 
Chief,       Operating       Reactors 
Branch    No.    3.    Division    of 
Operating  Reactors. 

|FR  Doc  77-2292  Piled  1-26-77:8:45  am' 


This  amendment  modifies  the  Tech- 
nical Specifications  by  lowering  the  trip 
level  setpoints  for  the  differential  pres- 
sure instruments  associated  with  the 
HPCI  Turbine  Steam  Line  High  Flow 
trip. 

The  application  for  the  amendment 
complies  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954. 
as  amended  (the  Act) ,  and  the  Commis- 
sion's rules  and  regulations.  The  Com- 
mission has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis- 
sions  niles  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required  since 
the  amendment  does  not  involve  a  sig- 
nificant hazards  consideration.    ' 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR  51.5 
(di(4)  an  environmental  impact  state- 
ment or  negative  declaration  and  en- 
vironmental impact  appraisal  need  not 
be  prepared  in  connection  with  issuance 
of  this  amendment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  December  17,  1976. 
i2>  Amendment  No.  26  to  License  No. 
DPR-49,  and  (3)  the  Commission's  re- 
lated Safety  Evaluation.  All  of  these 
items  are  available  for  public  Inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  N.W.,  Washington, 
D.C.  and  at  the  Cedar  Rapids  Public  Li- 
brary. 426  Third  Avenue.  S.E..  Cedar 
Rapids,  Iowa  52401. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Director.  Di\'ision  of  Operating  Re- 
actors. 

Dated  at  Bethesda,  Maryland,  this 
17th  day  of  January  1977. 

For  the  Nuclear  Regulatory  Com- 
mission. 

George  Lear, 
Chief.       Operating       Reactors 
Branch  No.  3,  Division  of  Op- 
erating Reactors. 

{PR  Doc .77-2293  Piled  1-26-77:8:45  am| 


(Docket  No.  50-331] 

IOWA   ELECTRIC   LIGHT  AND   POWER 
CO.,    ET  AL. 

Issuanceof  Amendment  to  Facility        I 
Operating  License  ' 

The  U.S.  Nuclear  Regulatory  Commiii- 
slon  (the  Commission)  has  issued 
Amendment  No.  26  to  Facility  Operatmg 
License  No.  DPR^49  issued  to  Iowa  Elec- 
tric Light  and  Power  Company,  Central 
Iowa  Power  Cooperative,  and  Com  Belt 
Power  Cooperative,  which  revised  Tech- 
nical Specifications  for  operation  of  the 
Duane  Arnold  Energy  Center,  located  in 
Linn  County,  Iowa.  The  amendment  is 
effective  as  of  its  date  of  issuance. 


I 
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[Docket  No.  50-267] 

PUBLIC  SERVICE  COMPANY  OF 
COLORADO 

Issuance  of  Amendment  to  Facility 
Operating  License 

Notice  is  hereby  given  that  the  US. 
Nuclear  Regulatory  Commission  <the 
Commission)  has  issued  Amendment  No. 
17  to  Facility  Operating  License  No. 
DPR-34  issued  to  Public  Service  Com- 
pany of  Colorado  which  temporarily  re- 
vised Technical  Specifications  for 
operation  of  the  Fort  St.  Vrain  Nuclear 
Generating  Station,  located  in  Weld 
County,  Colorado.  The  amendment  was 
effective  on  December  8, 1976. 

The  amendment  temporarily  revised 
the  provisions  in  the  Technical  Speclfl- 
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cations  relating  to  operation  of  the  bear- 
ing water  makeup  pumps  in  the  primary 
coolant  system.  On  December  8,  1976, 
telephoned  authorization  was  given  to 
the  licensee  to  extend  from  24  hours  to 
seven  days  the  duration  during  which 
one  bearing  water  makeup  pump  could  be 
inoperable  without  the  hehum  circula- 
tors being  considered  inoperable.  On  De- 
cember 15,  1976,  telephoned  authoriza- 
tion was  given  to  the  licensee  to  extend 
the  time  to  a  total  of  twenty -one  days 
from  December  8.  1976.  Following  this 
period  the  original  tecluiical  specifica- 
tion would  be  reinstated. 

The  applications  for  the  amendment 
comply  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954. 
as  amended  (the  Act) ,  and  the  Com- 
mission's rules  and  regulations.  The 
Commission  has  made  apprapriate  find- 
ings as  required  by  the  Act  and  the  Com- 
mission's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
Impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  statement 
or  negative  declaratlcm  and  environ- 
mental impact  appraisal  need  not  be 
prepared  in  connection  with  issuance  of 
this  amendment. 

For  further  details  witli  respect  to 
this  action,  see  (1)  the  applications  for 
amendment  dated  December  8,  1976  and 
December  15,  1976.  (2)  Amendment  No. 
17  to  License  No.  DPR-34,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  N.W., 
Washington,  D.C.  and  at  the  Greeley 
Public  Library,  City  Complex  Building, 
Greeley,  Colorado  80631. 

A  copy  of  items  (2)  and  (3>  may  be 
obtained  upon  request  addressed  to  the 
United  States  Nuclear  Regulatory  Com- 
mission, Washington,  D.C.  20555,  Atten- 
tion: Director,  Division  of  Project 
Managment. 

Dated  at  Bethesda.  Maryland,  this  17th 
of  January.  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Richard  P.  Denbe, 
Assistant   Director   for   Special 
Projects.  Division  of  Project 
Management. 

[PR  Doc.  77-2294  PUed  1-26-77:8:45  am] 
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January  6,  1977.  by  the  Atomic  Safety 
and  Licensing  Boctrd.  the  Nuclear  Regu- 
latory CcMnmlsslon  has  Issued  Amend- 
ment No.  3  to  Construction  Permit 
<JPPFl-80  issued  to  The  Toledo  Edlscm 
Company  and  The  Cleveland  Electric  Il- 
luminating Company  for  constructlai  of 
the  Davis-Besse  Nuclear  Power  Station, 
Unit  No.  1,  presently  under  construction 
at  the  Applicants'  site  on  the  southwest - 
em  shore  of  Lake  Erie  in  Ottawa  County. 
Ohio,  approximately  21  miles  east  of  To- 
ledo, Ohio.  The  Board's  Initial  Decision 
includes  antitrust  conditions  to  be  at- 
tached to  licenses  for  the  Davis-Besse  1. 
2  and  3  nuclear  units. 

The  Nuclear  Regulatory  Commission 
has  found  that  the  provisions  of  this 
amendment  comply  with  the  require- 
ments of  the  Atomic  Energy  Act  of  1954. 
as  amended,  and  the  Commission's  regu- 
lations published  in  10  CFR  Chapter  I 
and  has  concluded  that  the  issuance  of 
this  amendment  will  not  be  mimical  to 
the  common  defense  and  security  or  to 
the  health  and  safety  of  the  oubhc. 

A  copy  of  the  Atomic  Safety  and  Li- 
censing Sard's  Initial  Decisicm  (Anti- 
trust), dated  January  6,  1977,  and 
Amendment  No.  3  to  Construction  Per- 
mit No.  CPPR-80  are  available  for  pubhc 
inspection  at  the  Commission's  Pubhc 
Document  Room,  1717  H  Street,  N.W.. 
Washington,  D.C.  and  in  the  Ida  Bupp 
Pubhc  Library,  310  Madison  Street.  Port 
Clinton.  Ohio  43452. 

Single  copies  of  the  Irutial  Decision 
I  Antitrust)  and  Amendment  No.  3  to 
CPPF^-80  may  be  obtained  by  writing  to 
the  U.S.  Nuclear  Regulatory  Commlssicxi. 
Washington,  D.C.  20555.  Attentkm:  Di- 
rector, Division  of  Project  Management. 

Dated  at  Bethesda,  Maryland  this  14th 
day  of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sicm. 

John  F.  Stolz, 
Chief,    Light    Water    Reactors 
Branch    No.    1.    Division    of 
Project  Management. 

(PR  Doc.77-2296  Piled  l-2&-77:8  45  amj 


(Docket  No.  50-346] 

THE  TOLEDO  EDISON  CO.  AND  CLEVE- 
LAND ELECTRIC^  ILLUMINATING  CO. 
(DAVIS-BESSE  UNCLEAR  POWER  STA- 
TION, UNIT  NO.  1) 

Issuance  of  Amendment  to  Construction 
Permit  and  Availability  of  Initial  Decision 
(Antitrust) 

Notice  Is  hereby  given  that  pursuant 
to  an  Initial  Decision  (Antitrust) ,  dated 


[Docket  No.  50-271] 

VERMONT  YANKEE  NUCLEAR  POWER 
CORP. 

Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the  Commis- 
sion dated  December  29,  1972,  published 
in  the  Federal  Register  (37  FR  28710) 
and  iS  2.105.  2.700,  2.702.  2.714,  2.714a. 
2.717  and  2.721  of  the  Commissicm's  Reg- 
ulations, all  as  amended,  an  AtcHnlc 
Safety  and  Licensing  Board  is  being  es- 
tablished in  the  following  proceeding : 

Vermont  Taitkee  Ntjcxjeae  Powia 
Corporation 

Vermont  Yankee  Nuclear  Povrer  Statiut.    Fi- 
cUlty  Operating  Licenfie  No.  DPR-28. 

This  acti(m  is  in  reference  to  a  notice 
published  by  the  Ccxnmission  on  Decem- 
ber 9,  1976,  in  the  Federal  Register  (41 
FR  53871)   entitled  "Proposed  Issuance 


of  Amendment  to  Facility  Operating  Li- 
cense". 

Tlie  members  of  the  Board  and  ad- 
dresses are  as  follows : 

Samuel  W.  Jensch,  Esq.,  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel.  V  S 
Nuclear  Regulatory  Commission,  Washing- 
ton. DC   20555. 

Dr.  David  B.  Hall.  Member.  Los  Alamos  Sci- 
entific Laboratory,  P.O.  Bor  1663.  Lo.< 
Alamos.  New  Mexico  87544. 

Dr.  Paul  W.  Purdom.  Member.  245  Gulph 
Hills  Road,  Radnor.  Pennsyl\-ania  19087. 

Dated  at  Bethesda.  Maryland  this  17th 
day  of  January,  1977. 

Atomic  Safety  and  Licensing  Board 
Panel. 

James  R.  Yore. 

Chairman. 

iFR   Dl'C  77-2296  PUed    1-26-77:8:45   am' 

NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  PRM-71-4J 

CHEM-NUCLEAR  SYSTEMS,   INC. 
Filing  of  Petition  for  Rule  Making 

Notice  Is  hereby  given  that  the  Cliem- 
Nuclear  Systems,  Inc.,  P.O.  Box  1866. 
Bellevue,  Washington,  by  letter  dated 
November  22,  1976.  has  filed  with  the 
Nuclear  Regulatory  Commission  a  peti- 
tion for  rule  making  to  amend  the  Com- 
mission's regulation  "Packaging  of  Ra- 
dioactive Material  for  Transport  and 
TransJIwrtation  of  Radioactive  Material 
Under  Certain  Conditions".  10  CFR 
Part  71. 

The  petitioner  requests  the  Commis- 
sion to  amend  §§71.7  and  71.10  of  10 
CFR  Part  71  to  exempt  from  the  specifi- 
cation container  requirements  of  Part 
71  "low  specific  activity  material"  as  de- 
fined in  I  71.4(g).  The  petitioner  states 
that  §  71.4(g)  defines  the  term  "low  spe- 
cific activity  material"  using  the  same 
language  provided  in  §  173.389  of  the  De- 
partment of  Transportation  (DOT)  Haz- 
ardous Materials  Regulations.  49  CFR 
Parts  170-189,  and  that  the  DOT  regula- 
tions iMxnrlde  a  g)ecific  exemption  for 
•"low  sisecific  activity  material"  from  the 
type  A  suid  type  B  packaging  require- 
ments. The  petitioner  states  th&t  this 
exemption  Is  consistent  with  both  the 
1967  regulations  of  the  International 
Atomic  Energy  Agency  and  the  1972  re- 
\ised  edition  of  the  IAEA  regulations. 

A  copy  of  the  petition  for  rule  making 
is  available  for  public  inspection  in  the 
Commission's  Public  Document  Room. 
1717  H  Street,  N.W.,  Washington.  D.C. 
A  copy  of  the  petition  may  he  obtained 
by  writing  to  Uie  Division  of  Rules  and 
Records,  Office  of  Administration,  UJS. 
Nuclear  Regulatory  Commission.  Wash- 
ington. DC.  20555. 

All  mterested  persons  who  desire  to 
submit  written  comments  or  suggestions 
concerning  the  petition  for  rule  maUng 
should  send  their  comments  to  the  Sec- 
retary of  the  Commission.  n.S.  Nuclear 
Regulatory  Commission,  Washlnirtoii, 
DC.  20555,  Attentkm:  DockeUnr  Mid 
Service  Branch,  by  March  28.  1977. 
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Dated  at  V/ashtngion    DC    this  18th 
day  of  January  1977. 

Por  the  Nuclear  RegiUatory  Commls- 
Kion. 

Samitel  J.  Chilk, 
Secretary  of  the  Commission. 

|KR  Dor?-;  2391  Plied  l-2C-77;8:4o  am) 


IDocket  Nos.  70-8,  70-25  etc.l 

LICENSEES  AUTHORIZED  TO  POSSESS  OR 
TRANSPORT  STRATEGIC  QUANTITIES 
OF  SPECAL  NUCLEAR  MATERIALS 

Memorandum  and  Order 

Docket  Nos.  70-a,  70-25.  72-27.  70-33, 
70-135.  70-143.  70-364,  70-371,  70-734. 
70-754,  70-«20,  70-1143.  70-1257,  70- 
1319.  et  al. 

On  February  2,  1976,  the  Natural  Re- 
sources Defense  Coimcil.  Inc.  <"NRDC") 
filed  a  petition  requesting  that  the  NRC 
either  Immediately  implement  emergency 
safeguards  measures  to  protect  stra- 
tegic special  nuclear  material  ("SSNM") 
currently  held  or  traiisported  by  NRC  li- 
censees or  revoke  forthwith  the  licenses 
and  take  Immediate  pos.se.ssion  of  the 
SSNM.  The  emergency  safeguards  meas- 
urea  included  immediate  dispatch  of 
U.S.  Mar.shall  to  liceni#e  facilities,  cur- 
tailment or  complete  su.spension  of  li- 
censee activities,  revocation  of  outstand- 
ing SSNM  licenses,  and  immediate  re- 
covery of  SSNM. 

The  "Emergency  Safeguards  Petition" 
before  the  Commission  addresses  the  ade- 
quacy of  safeguards  measures  used  by 
NRC  licensees  who  are  authorized  under 
our  regulations  dO  CFR  Parts  70  and 
73)  to  possess  or  tran'?port  substantial 
quantities  of  strategic  special  nuclear 
material.'  The  term  ■•safeg:uards"  refers 
to  the  security  measures  undertaken  by  a 
licensee  to  protect  SSNM  from  loss,  theft, 
or  diversion  and  to  prevent  sabotage  of  a 
licensee's  facilities  or  activities. 

By  notice  in  the  Federal  Register 
dated  February  4, 1976  (  41  FR  5357) .  the 
Commission  requested  comments  on  the 
petition.  The  Commission  referred  the 
petition  to  the  Director  of  NRC's  OflQce 
of  Nuclear  Material  Safety  and  Safe- 
guards ("NMSS")  under  10  CFR  !  2.206. 
After  reviewing  the  matter  and  meeting 
with  NRDC  representatives,  the  Director 
denied  the  request  for  emergency  relief 
on  March  22.  1976,  concluding  that  the 
requested  emergency  action  was  "unnec- 
essary" and  failed  "take  into  accoimt  the 
competing  Interest  of  the  licensees  and 
the  bnMider  public  interests  involved."  In 
the  Director's  words,  "the  present  safe- 
guards programs  of  the  licensees  in  ques- 
tion are  adequate  to  provide  a  reasonable 
assurance  of  public  health  and  safety  and 
are  not  inimical  to  the  common  defense 
andjsecurity."  On  April  8, 1976.  petitioner 
fUedra  motion  requesting  action  at  the 
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Commission  level,  to  response  to  the 
emergency  safeguards  petition.  In  its  re- 
sponse, the  NRC  staff  did  not  oppose  the 
request  for  Commission  action.  However, 
the  staff  contended  that  our  review 
shoold  be  a  limited  one  under  our  Indian 
Point  decision.'  In  Indian  Point,  we  stated 
our  authority  to  review,  under  an  abuse 
of  discretion  standard,  a  staff  decision 
made  under  10  CFR  §  2.206  not  to  issue 
an  order  to  show  cause. 

Tfen  private  companies   lopeiating  13 
facilities)  licensed  by  NRC  currently  pos- 
sess SSNM,  and  four  transport  compa- 
nies hold  NRC-approved  transportation 
plans  for  shipments  of  SSNM.  The  licens- 
ees utiUze  the  SSNM  for  a  number  of 
purposes,  but  most  of  the  SSNM — more 
than   90% — is   high-enriched   uranium 
held  by  certain  licensees  whose  principal 
business  is  fabricating  fuel  for  the  Navy 
Nuclear  Propulsion  Program,  an  impor- 
tant national  defense  activity  relating  to 
the  initial  fueling  and  refueling  of  Navy 
nuclear  submarines  and  suiface  ships. 
Other  SSNM  is  used  in  various  research 
and   development  programs  of  private 
organizations    and    institutions    and    of 
governmental     agencies.     The     SSNM 
which  licensee.?  possess  or  transport  (pre- 
domhiantly  high-enriched  uranium)  dif- 
fers from  the  low-enriched  uranium  pri- 
marily utilized  as  fuel  in  commercial  light 
water-cooled  power  reactors  in  that  the 
former  is  capable  of  being  used  to  fab- 
ricate a  nuclear  explosive  device  while 
the  latter  is  not.*  SSNM  licensees  are 
therefore  required  by  NRC  regulations  to 
'  protect  the  SSNM  against  loss,  theft,  or 
diversion  (10  CFR  p€u^  70  and  73) .  The 
potential  consequences  which  could  arise 
from  the  illicit  use  of  SSNM  are  suffi- 
ciently great  that  licensees  sire  required 
to  employ  detailed  security  measures  to 
provide    a    high-degree    of    assurance 
against  the  threat  of  theft  or  diversion 
of  the  SSNM.  Safeguards  programs  of  li- 
censees typically   have  several   dimen- 
sions  tocludlng:    (1)    physical  security 
measures,  such  as  private  guards,  phys- 
ical barriers,  and  totrusion  alarms  (e.g., 
10  CFR  §  73.50) ;   (2)  material  contain- 
ment programs  providing  for  separate 
malterial  access  areas  and  vault  storage 
of   SSNM    (e.g.,   10   CFR   S  73.60) ;   and 
(3)  material  control  and  accoimting  pro- 
cedures such  as  Inventory  and  mees\u±i£ 
systems  designed  to  detect  discrepancies 
in  the  amount  of  material  on  hand  (e.g., 
10  CFR  §70.57). 

Petitioner  contended  that  the  safe- 
guards programs  of  the  SSNM  licensees 
do  not  sufficiently  and  adequately  pro- 
tect SSNM  trom  theft  or  diversion  by, 
for  example,  an  armed  terrorist  group 
intent  on  obtaining  SSNM  for  its  illicit 
use.  In  support  of  its  position,  petitioner 
relied  principally  on  totemal  memwanda 
and  reports  done  by  or  for  the  NRC  and 


'  The  term  strategic  special  nuclear  mate- 
rial ("SSNM")  Includes  uraiiium-MS  (con- 
tained In  uranium  enrlcbed  to  20  percent  or 
inar«  In  the  U-236  laotope) ,  uranium  233,  or 
Plutonium  alone  or  In  any  combination  In  a 
quantity  of  S.OOO  grams  or  more  computed 
by  tli»  fmmula,  grama=  (granu  contained  XJ- 
236)  1-9.8  (grams  U-233-t-grams  plutonlum). 


*  Consolidated  Edison  Company  of  New 
York,  Inc.  (Indian  Point,  Units  1,  2,  and  3), 
2  NRCI  173  (1975) .  See  note  6  infra 

iSome  licensees  also  possess  limited 
amounts  of  plutonlum.  Plutonium  Is  toxic. 
Adverse  consequences  could  follow  from  lt< 
dlef>er8al  In  the  atmosphere.  This  Is  not  tm 
great  a  concern  with  either  low  or  hlgh-en« 
rlched  uranium. 


)'>  predecessor  agency,  the  Atomic 
Energy  CommiGsion.'  Petitioner  asserted 
that  the  common  defense  and  security 
and  the  public  health  and  safety  re- 
quire either  that  the  licensees'  safeguards 
programs  be  immediately  supplemented 
to  provide  protection  against  the  maxi- 
mum credible  threat  of  theft — as,  for 
example,  by  the  immediate  dispatch  of 
federal  mai'shals — or,  if  this  cannot  ex- 
peditiously be  done,  that  the  SSNM  li- 
censes be  revoked  forthwith  and  that 
possession  immediately  be  taken  of  the 
SSNM. 

1.  Preliminary  Considerations.  At  the 
outset,  we  need  to  address  two  aspects  of 
the  emergency  petition  each  of  which 
affects  our  consideration.  The  first  re- 
lates to  our  scope  of  review.  The  petition 
can  be  viewed  as  requesting  both  en- 
forcement action  against  tadividual  lic- 
ensees and  special  rulemaking  on  a 
generic  level.  Because  of  its  rpqueot  for 
enforcement  action,  the  petition  was 
initially  referred  to  the  staff  under  10 
CFR  §  2.206.  The  Director's  decision  not 
to  institute  action  under  10  CFR  §  2.202 
Is  reviewable  by  the  Commission  utiliz- 
ing the  standard  of  review  established 
in  Consolidated  Edison  Company  of  New 
York,  Inc.  (Indian  Point,  Units  1,  2,  and 
3,  2  NCRI  173  (1975)).  Under  this 
standard,  detailed  In  a  note  below,''  the 
Director's  decision  wHl  not  be  disturbed 
unless  it  is  clearly  unwarranted  or  an 
abuse  of  discretion.  The  Indian  Point  re- 
view Is  essentially  a  deferral  to  the 
staff's  judgment  on  the  facts  relating  to 
a  potential  enforcement  action,  in  order 
to  avoid  premature  commitment  by  the 
C?ommission  on  factual  issues.  While  the 
Director's  decision  not  to  Institute  emer- 
gency action  was  rendered  in  March 
1976.  we  consider  this  to  remaui  his 
decision  today  by  virtue  of  his  responsi- 
bility under  our  regulations  to  act  on 
his  own  initiative.  The  Director  has  not 
initiated  the  emergency  action  requested 
by  petitioner  to  date.  Thus,  the  Indian 
Point  issue  Is  whether  the  Director's  de- 
cision was  an  abuse  of  discretion,  either 
when  he  made  it  or  In  light  of  the  cur- 
rent facts. 


•The  reports  and  memoranda  Include  an 
early  draft  of  the  NRO  Security  Agency 
Study  reqiilred  by  the  Energy  Reorgani- 
zation Act  of  1974,  an  Internal  memo- 
randum, dated  January  19,  1976,  written  by 
Carl  Builder,  the  Director  of  NRC's  Division 
of  Safeguard.s,  NMSS  ("Builder  Memoran- 
dum"), the  Rosenbaum  Special  Safeguards 
Study  done  for  the  AEC  and  Issued  In  April 
1974  ("Rosenbaum  Report"),  and  a  Mitre 
Corporation  report  to  the  NRC  entillei;  The 
Threat  to  Licensed  Nuolear  Facilities,'  done 
in  September  1975. 

'  Review  of  the  Director's  deci  -.io-'  em- 
bodies the  following  elements:  tl)  wliefV.er 
the  statement  of  reasons  given  permits  ra- 
tional understanding  of  the  basis  for  hi? 
decision;  (2)  whether  the  Director  hrt.s  oor- 
rectly  understood  governing  law,  regulations. 
and  poUcy:  (3)  whether  aU  necessary  factors 
have  been  considered,  and  extraneous  fac- 
tors excluded,  from  the  decision;  (4)  whether 
inquiry  appropriate  to  the  facts  asserted 
has  been  made;  and  (5)  whether  the  Direc- 
tor's decision  Is  demonstrably  untenable  on 
the  basis  of  all  Information  available  to  him 
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In  this  case,  contrary  to  petitioner's 
view  utilization  of  the  Indian  Point 
standard  will  not  noticeably  limit  Com- 
mission involvement  in  the  issues  raised 
by  the -.emergency  safeguards  petition. 
As  we  have  earlier  noted,  a  substantial 
part  of  the  petition  relates  to  poUcy  mat- 
ters which,  as  is  clear  from  Indian  Point 
and  otherwise,  the  Commission  itself 
must  decide.  In  any  event,  we  would  rely 
heavily  on  the  staff's  judgment  of  fac- 
tual matters,  quite  apart  from  the  con- 
siderations in  Indian  Point.  Of  course, 
we  would  examine  the  staff's  judgment 
and  its  basis  with  the  appropriate  de- 
gree of  discrimination  to  satisfy  our- 
selves of  the  judgment's  validity.  A 
searching  inquiry  is  also  considered  es- 
sential to  an  Indian  Point  review. ' 

The  second  important  aspect  of  tlie 
petition  relates  to  the  emergency  nature 
of  the  relief  sought.  Much  erf  the  sub- 
stance of  the  NRDC's  position  is  of  a 
policy  nature  which  would  warrant  close 
Commission  attention  whether  or  not 
available  information  compelled  the 
precipitate  action  it  sought.'  Nonetheless, 
petitioner's  contentions  must  be  weighed 
in  the  context  of  its  request  for  emer- 
gency action. 

The  emergwiey  action  requested  by  pe- 
titioner is  a  drastic  procedure  which 
can  radically  and  summarily  affect  the 
rights  and  toterests  of  others,  including 
licensees  and  those  who  depend  on  their 
activities.  Our  emergency  powers  must 
be  responsibly  exercised.  Cf.  Nader  v. 
Federal  Aviation  Administration,  440 
F.2d  292.  294  (D.C.  Cir.  1971).  Available 
information  must  demonstrate  the  need 
for  emergency  action  and  the  insuffici- 
ency of  less  drastic  measure.  In  the 
context  of  the  request  for  emergency  re- 
lief in  this  case,  the  available  informa- 
tion must  show  that  the  continued  ac- 
tivities of  NRC  licenses,  xuider  current 
safeguards  programs,  are  inimical  to  the 
common  defense  and  security  and  consti- 
tute an  unreasonable  risk  to  the  public 
health  and  safety.  We  are  not  required 
either  by  the  Atomic  Energy  Act  or  by 
our  regulations,  to  take  the  emergency 
action  petitioner  has  requested  when- 
ever we  receive  information  adverse  to 
the  totegrity  of  existing  nuclear  power 
safety  or  safeguards  systems.  See  Nader 


•  The  Indian  Point  standard  of  review  is 
similar  to  the  review  that  would  be  accorded 
the  Director's  decision  by  a  court.  2  NRCI 
at  175.  See  Dttnlop  v.  Bachowski,  421  VS.  560, 
568-576  (1975);  Citiaen*  to  Preserve  Overton 
Park.  Inc.  v.  Volpe,  401  U.S.  402,  416  (1971). 
Using  the  Indian  Point  standard  to  review 
the  Director's  decision  In  this  case  Is  not 
an  abdication  of  Commission  responsibilities 
as  petitioner  maintains.  As  we  have  noted, 
the  Commission  Itself  wlU  decide  questions 
of  safeguards  policy.  The  Indian  Point  stand- 
ard Is  reserved  for  the  factually  oriented 
controversies  in  which  fuU  CommlSBlon  re- 
view at  the  very  outset  of  a  proceeding  risks 
premature  commitment  on  factual  disputes 
which  tbe  GommhiiUon  might  later  be  called 
upon  to  reviev. 

'  Indeed,  a»  we  note  later,  the  petitioner's 
contentions  nalate  to  policy  mattan  being 
considered  by  titt  OntinHalop.  For  tbls  rea- 
son and  aa  w  note  infra,  wo  retain  these 
aspects  at  petition  for  ftirther  review. 


v.  Nuclear  Reffulatory  Coyivr.y.-ior.  f=.i3 
P.2d  1045.  1054-55  iD.C.  Cir.  1975  ■ 
Where  the  balance  of  available  informa- 
tion demonstrates  an  imdue  risk,  we  of 
course  take  prompt  remedial  action.  Ac- 
tions have  been  taken  to  improve  our 
safeguartis  posture.  But  the  facts  have 
never  called  for  the  drastic  relief  which 
petitioner  seeks.  And  as  we  state  in  de- 
tail in  the  following  paragraphs,  we  be- 
lieve that  current  available  information 
also  falls  short  of  establishing  a  basis  for 
the  emergency  relief. 

2.   Review  of  the  Director  s  Decision 
and  the  Staff's  Site-Specific  Actions.  Pe- 
titioner has  raised  a  number  of  safe- 
guards issues  calling  tor  our  considera- 
tion. Although  there  were  safeguards  de- 
ficiencies pointed  up  by  a  s^eries  of  .-^taff 
site  visits  initiated  prior  to  receipt  of  the 
petition,  the  Commission  is  of  the  view 
that  the  emergency  remedies  sought  by 
petitioners  were  inappropriate  in  March 
1976.   when   Mr.   Chapman   denied   the 
petition,  and  are  equally  uiappropriate 
now.  As  we  now  discuss,  what  the  staff 
reviev/  indicated  as  necessar\-  to  remedy 
the  shortcoming  revealed  in  fuel  cycle 
facility  safeguards  was  a  systematic  and 
integrated  increase  in  safeguards  pro- 
t.ection   implemented   on   an   expedited, 
but  not  emergency,  basis.  Such  an  order- 
ly enhancement  of  safeguards  effective- 
ness has  indeed  been  in  progress  since 
March,  and  we  have  recently  directed 
implementation  of  additional  measures 
at  a  Limited  number  of  facilities.  Addi- 
tionally, the  Commission  has  decided  to 
conduct   a   rulemaking,   the   details   of 
which  will  t)e  publicized  shortly  to  es- 
tablish, through  public   proceedings,   a 
long-term     regulatory     framework  for 
safeguarding  strategic  quantities  of  spe- 
cial nuclear  material. 

We  believe  the  orderly  approach 
adopted  by  the  staff  was  and  remains  the 
correct  one,  in  view  of  the  compressed 
timetable  under  which  needed  safeguards 
improvements  have  been  and  are  being 
implemented.  In  contrast,  the  emergency 
measures  proposed  by  petitioners  would 
have  required  our  taking  action  in  the 
absence  of  the  results  of  the  staff's  care- 
ful, though  expeditious,  review  of  the 
situation  and  could  have  had  an  un- 
warranted and  severe  impact  on  the 
operations  of  our  Ucensees,  most  of 
whom  are  engaged  in  activities  of  im- 
portance to  the  national  security. 

In  January  of  last  year  and  prior  to 
this  petition,  the  Director  of  the  NRC 
Office  of  Nuclear  Material  Safety  and 
Safeguards  Initiated  a  special  onsite  re- 
view of  all  SSNM  licensees.'  The  purpose 

of  the  special  review  was  to  evaluate  the 
safeguards  measures  of  Ucensees  against 


current  NRC  regulations  and  to  anali'ze 
safeguards  capabiUtles  against  a  hypo- 
t-hetical  internal  threat  of  diversion  of 
SSNM  by  at  least  one  insider — an  em- 
plovee  of  the  licensee — occupying  anj' 
pasuion,    and   a   hjTwthetical   external 
tlireat  of  theft  presented  by  a  determined 
violent   attack   of.   at  minimum,   three 
well-armed,  well-trained  attackers,  who 
might  possess  inside  knowledge  or  assist- 
ance '  Two  separate  task  groups  of  the 
NRC   safeguards  staff  visited  each  li- 
censee's facilities.  The  task  groups  con- 
sisted of  six-to-eight  staff  personnel,  and 
tlie  visits  ranged  from  two-to-four  ds^s' 
duration.  One  task  group  examined  me» 
licensee's  physical  security  measures  la^\ 
compliance    wiUi    existing    regulation,\\ 
the  purpose  of  gauging  the  timehnes^.^ 
likelihood  and  adequacy  of  the  licensee's 
respoiase  to  an  external  attack.  The  sec- 
ond task  group  reviewed  the  licensees 
material  control  programs  to  evaluate 
procedures  controlling  access  to  and  con- 
taiiunent   of   SSNM.   The   reviews   were 
completed  in  May.'"  While  the  fixed-fa- 
cility licensees  were  found  to  have  safe- 
guards programs  which  were  generally  in 
compliance    with    existirvg    regulations, 
nearly  all  hcensees  were  unable  to  de- 
feat both  hypothetical  threats.  The  most 
frequently    obseiT^ed    weaknesses    were 
control  of  access  to  significant  quanti- 
ties of  SSNM  (both  stored  and  in  proc- 
ess I .  exit  search  procedures,  and  ade- 
quacy of  response  by  onsite  and  offsite 
forces. 

The  special  review  task  groups  re- 
ported tliat  most  weaknesses  could  be 
corrected  by  licensees  instituting  changed 
procedures,  and  the  Director  concluded 
that  shutdown  or  curtailment  of  SSNM 
activities  was  not  necessary.  A  few  weak- 


•  The  January  review  was  directed  at  tlie 
fixed-f acuity  fuel  cycle  licensees.  Activities 
of  companies  authorised  to  transport  SSNM 
bad  been  under  special  review  since  Octo- 
ber 1975,  and  are  discussed  infra.  Much  of 
the  information  generated  by  these  staS  re- 
views and  foUow-up  activities  is  classified  or 
proprletery.  "We  hav»  attempted  In  this  mem- 
orandum and  order  to  set  tarth.  the  salient 
aspects  at  the  Information  without,  of  course, 
compromising  the  classified  nature  of  it.  But 


the  factual  underpinning  of  our  conclu.-ions 
includes  the  classified  information  and 
briefings  we  have  received  from  the  staff. 

»  No  specific  threat  levels  are  defined  In  our 
regulations. 

-•  While  the  Director's  decision  on  the 
NRDC  emergency  request  preceded  comple- 
tion of  the  site  reviews,  we  do  not  conclude 
that  his  Inquiry  into  the  facts  asserted  by 
petitioner  was  thereby  rendered  Incomplete. 
In  our  view  the  factual  Issues  raised  by  the 
petition  center  prlmarUy  on  the  nature  of 
the  threat  to  licensed  faculties,  generally. 
rather  than  on  the  Implementation  of  safe- 
guards mea.<<ures  at  specific  sites,  which  was 
the  subject  of  the  staff's  site  reviews.  The 
Director  properly  focxised  his  inquiry  on  the 
former,  broader  question.  The  Director's 
denial  of  the  emergency  relief  requested 
amounted  to  a  finding  that  modification  of 
NRC's  regulatory  standards  on  an  emer- 
gency Ijasls  was  not  called  for.  The  Director's 
action  was  based  In  large  measure  on  exami- 
nation of  the  very  Information  and  reports 
cited  by  petitioner,  who.  a.s  the  Director 
pointed  out  In  his  response  to  the  petition, 
brovight  forward  no  new  factual  material  on 
thL':  subject.  Nevertheless,  Implicit  in  the  pe- 
tition was  a  request  for  the  actual  implemen- 
tation of  emergency  safeguards  measures  to 
protect  the  public  against  whatever  threat 
was  ultimately  found  to  be  appropriate.  Aa 
we  note  In  the  text,  each  site  visit  was  fol- 
lowed by  the  imposition  of  new  license  con- 
ditions as  appropriate,  although  In  no  case 
were  the  dramatic  measures  petitioner 
sought  found  to  be  required. 


\ 
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iiesses  were  found  which  re<iuired  struc- 
tural chsoiges,  but  these  were  susceptible, 
to  correction  through  compensatory 
ptocedural  changes  as  a  short-term  solu- 
tion. The  NRC  safeguards  staff  sug- 
hPsted  specific  procedural  alterations  to 
'  ach  fixed-facihty  licensee  at  the  con- 
Iiision  of  each  site  visit,  and  has  con- 
I  mued  to  work  closely  with  the  licensees 
'o  increase  safeguards  capabilities  and 
1  ori-ect  weaknesses  found.  A  special  sur- 
\  py,  conducted  by  liispectors  in  the  NRC 
Regional  OERces  during  June,  determined 
that  all  licensees  had  made  significant 
i.nprovements  in  their  safeguards  sys- 
tems, although  further  upgrading  mea.s- 
II res  still  had  to  be  taken. 

Beginning  in  May.  new  licen.se  con- 
'Utions  were  is.sued  to  uidividual  SSNM 
licensees  which,  in  efifect,  formally  re- 
quired each  licensee  to  employ  the  safe- 
guards measures  that  the  review  teams 
had  determined  were  suCRcient  to  defend 
against  the  hypothetical  threats.  During 
September  and  October,  the  stafT  con- 
ducted a  second  round  of  special  onsite 
reviews  to  verify  that  the  actions  required 
by  the  new  license  conditions  had  been 
fully  Implemented.  These  onsite  reviews 
were  similar,  in  personnel,  time,  and 
procedures,  to  the  earlier  initial  staff 
review.  Our  staff's  conclusions  were  that 
marked  safeguards  Improvements  had 
been  made  by  all  SSNM  licensees,  and 
that,  in  the  judgment  of  the  site-review 
teams,  all  facilities  visited  have  the  capa- 
bility of  meeting  the  postulated  threat. 
However,  as  to  several  facilities,  the  site 
reviews  have  suggested  that  the  level  of 
assurance  underlying  that  judgment 
was  not  as  great  as  for  the  remaining 
faculties.  The  Commission  con.slders  it 
prudent — in  order  to  maintain  a  rea- 
sonably assui'ed  margin  of  safeguards  at 
all  facilities — to  undertake  additional 
measures  at  these  facilities  to  increase 
the  level  of  assurance  that  they  a'-e  pro- 
tected against  the  postulated  threat. 
Based  on  a  generic  staff  analysis  that 
shows  a  strong  relationship  between  on- 
.slte  guard  strength  and  the  level  of  safe- 
guards protection  afforded  at  SSNM  fa- 
cilities, the  Commission  has  decided  to 
require  the  facilities  to  Increase  the  num- 
ber of  guards  on  site  or  to  implement 
alternative  measures  which  are  equally 
effective  within  the  next  two  months." 
As  regards  SSNM  transportation  ac- 
tivities, on  October  1.  1976.  ERDA  as- 
.sumed  responsibility  for  sliipment  of 
all  Govenunent-owned  SSNM — over  90 
percent  of  the  total  SSNM  road  ship- 
ments. In  a  separate  series  of  reviews, 
the  NRC  staff  evaluated  the  vulnerabll- 
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"Alt  SSNM  faciUtles  aiid  Uransportatlon 
activities  will  be  the  object  of  continued 
NRC  review.  Inspection,  and  evaluation.  In 
i.lils'  regard,  the  Commission  has  asked  the 
staff  to  develop  a  plan  for  the  comprehensive 
iiKHeBsment  of  all  SSNM  facilities,  to  be  used 
•  It  the  context  of  current  nafeguards  as  well 
MS  upgraded  safeguards  meaHUoes  which  are 
io  be  the  .subject  of  a  ComxnlsHlon  rulemak- 
ing described  later  In  this  document.  The 
staff's  expertise  In  using  safeguards  evalua- 
tion techniques  Is  growing,  and  future  site 
vl<Ufa  wUl  likely  include  the  use  r.f  ad<)IMona1 
•■valuation  strat^len. 


it>  (if  road  .shipments  of  SSNM  to  attack 
by  at  least  one  insider,  or  an  external 
^roup  of  a  minimum  of  three  attackeiB 
with  military  training  and  skills,  at  least 
one  of  whom  could  be  an  insider.  As 
to  the  private  shipments  which  are  still 
.subject  to  NRC  regulation — about  10-30 
.shipments  annually — the  NRC  staff  re- 
views have  led  to  improvements  in  com- 
mercial transportation  planning  and 
scheduling.  New  license  conditions  re- 
sponding to  other  problems  identified  by 
the  staff  vulnerabiUty  studies  were  im- 
plemented In  May  1976.  The  license  con- 
ditions required  increased  escort  guards, 
traiping  and  Instruction  of  shipment 
guards  and  drivers,  and  Installation  of 
citlaen  band  radlas  for  shipment  and  es- 
cort vehicles.  The  staff  Ls  conducting 
additional  reviews,  and  further  upgrad- 
ing measures  remain  under  considera- 
tion. 

As  we  next  address,  we  beheve  the 
NRC  policy  of  orderly  strentithening  of 
safeguards  which  the  staff  is  implement- 
ing and  enforcing  provides  adequate  pro- 
tection to  the  public.  This  policy  in- 
cludes planned  agency  public  proceed- 
ings dii-ectcd  at  requiring  additional  up- 
grading actions  by  SSNM  hcensees.  In 
this  context,  we  are  satisfied  with  the 
.staff's  conclusions  that  licensees  have 
.saff^uards  programs  which  are  adequate 
for  the  immediate  term  and  that  the 
emergency  safeguards  sought  by  NRDC 
are  tmwarranted.  Our  conclusion  to  ini- 
tiate rulemaking  directed  at  further  up- 
grading of  existing  safeguards  discussed 
below,  is  founded  on  considerations  of 
prudence.  As  we  have  described  above, 
the  staff's  conclusions  rest  on  extensive 
onsite  reviews  of  and  work  with  indi- 
vidual licensees.  We  do  not  construe  the 
staff's  efforts  as  a  statement  that  the 
safeguards  measures  of  NRC  licensees 
are  insufficient.  Rather,  we  view  the  ac- 
tivities as  an  important  ingredient  to  en- 
hance a  safeguards  posture  which  we 
believe  is  adequate  to  protect  during  this 
intalm  period  while  the  upgrading 
measures  discussed  below  are  imple- 
mented. Because  of  the  staff's  past  and 
continuing  safeguards  efforts,  we  be- 
lieve that  the  emergency  measures  which 
petitioner  requests  are  not  necessary  and 
that  the  continued  activities  of  SSNM 
licensees  are  not  Inimical  to  the  common 
defense  and  security  and  do  not  consti- 
tute an  imreasonable  risk  to  the  public 
health  and  safety.  Based  upon  the  In- 
formation present  available,  we  cannot 
conclude  that  the  Director's  decision  not 
to  Invoke  the  emergency  action  petitioner 
requests  was  an  abuse  of  discretion.'" 


3.  Consideration  oi  Safeguards  PoILy 
Matters.  Specific  threat  levels  are  not 
defined  In  NRC  regulations.  However, 
the  effect  of  the  staff's  recent  activities 
with  individual  SSNM  licensees  has  been 
to  require  safeguards  systems  that  will 
protect  against  the  postulated  threat  of 
diversion  of  SSNM  by  at  least  one  m- 
sider  occupying  any  position,  or  by,  at 
minimum,  three  well-armed,  well-trained 
outside  attackers,  who  might  po-ssess  in- 
side knowledge  or  assistance.  This  cur- 
rent NRC  safeguards  posture  re.st-s  on 
judgment  and  experience.  It  is  supported 
by  ( 1)  analysis  of  and  to  the  extent  pos- 
sible extrapolation  frqpti  historical  evi- 
dence on  the  size  and  character  of  groups 
involved  in  Incidents  of  terrorism  and 
other  antisocial  behavior;  (2)  communi- 
cations and  work  with  other  federal 
agencies  having  special  knowledge  and 
expertise  of  this  area;  and  <3>  review  of 
our  records  of  the  types  of  actual  and 
threatened  violence  Id  the  commercial 
nuclear  industry.  No  talC-Ucensed  nu- 
clear facility  or  octMfy  has  ever  been 
subjected  to  armed  auack,  and  we  have 
no  evidence  suggesting  that  any  such 
attack  Is  likely.  Nonetheless,  the  danger 
of  attack  cannot  be  wholly  discounted. 
Given  our  impending  proposals  for  safe- 
guards upgrading,  we  believe  the  current 
level  of  safeguards  reasonably  as.«ures 
that  continued  SSNM  activities  of  NRC 
licensees  are  not  Inimical  to  the  common 
defense  and  security  and  do  not  con- 
stitute an  imreasonable  risk  to  the  pub- 
lic health  and  safety. 

The  principal  safeguards  policy  issue 
raised  by  the  NRDC  Is  whether  SSNM 
licensees  should  be  required  immediately 
to  employ  safeguards  measures  which 
would  protect  against  attacks  by  groups 
substantially  larger  than  the  threat  pos- 
tulated in  the  staff's  special  safeguards 
review.  The  documents  upon  which  peti- 
tioner relies  are  several  reports  and 
memoranda  generated  by  or  for  the  NRC 
and  the  AEC  over  the  last  two  years  *-" 
The  authors  of  some  of  these  documents 
Judge  larger  groups  to  be  a  possible  risk 
as  petitioner  contends.  However,  nelUier 
these  Judgments  nor  the  factual  context 
In  which  they  must  be  evaluated  suggest 
that  the  emergency  action  petitioner  re- 
quests is  either  necessary  or  appropriate. 
Petitioner  has  not  provided  information 
demonstrating  an  Imminent  threat  to 
SSNM  licensees — although  such  risks 
cannot  be  wholly  discounted — and  in  this 
regard  It  Is  noteworthy  that  the  reporf,s 
and  memoranda  referenced  by  petitionr-r 


■-'Analyzing  the  Director's  March  22  de- 
cision under  the  Indian  Point  standards  (see 
footnote  6,  supra),  we  consider  the  letter- 
declBlon  to  be  understandable  and  to  ration- 
ally explain  the  basis  tor  the  decision.  Ilie 
Director  understood  and  executed  then- 
curijent  safeguards  policy  and  bis  obllgatlODB 
undler  the  Atomic  Energy  Act  and  NBC  reg- 
lUatlons.  No  essential  factor  was  excluded 
from  consideration  or  extraneous  factor  In- 
cluded. An  appropriate  factual  inquiry  wm 
made  (see  footnote  10  supra) ,  and  the  deci- 
sion WEM,  and  remains,  not  demonstrably  un- 
tenable In  light  of  the  available  Information. 


"Representative  of  the  internal  re;>jris 
and  memoranda— and  also  the  documents 
upon  which  petitioner  principally  relies  in 
seeking  emergency  action — are  the  Rosen - 
baum  Report,  and  the  Builder  Memorandum. 
See  note  4  supra.  The  former  hyiMthesizes  a 
threat  of  IB  highly  tr&laed  perstHUi,  three  at 
whom  might  be  InslderB:  the  tetta^assvunee, 
for  p\irpoeee  of  futtire  sateguams  oonaktera- 
tlon.  an  tntenud  and  external  threat  of  two 
and  six  persona  respectively  (DOtblng  a  range 
of  expert  (pinion  Iroiir  one  and  three  to  four 
and  12)  and  hypotbeelBes  m  mlntmnm  leved 
of  one  Insider  and  three  outslden. 
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do  not  recommend  the  kind  of  precipi- 
tate action  which  peiitiraier  seeks." 

In  the  safeguards  conteact,  the  speci- 
fications ol  the  threat  against  which 
safeguards  should  protect — ^its  size  and 
chariicteristics — csmnot  be  precisely 
quantified.  In  this  respect,  threat  ansdy- 
sis  appears  to  be  an  example  of  regula- 
tory action  that  would  greatly  benefit, 
before  implementation,  from  a  detailed 
and  open  review,  including  a  public 
examination  of  the  costs  and  benefits  at- 
tendant to  increasing  safeguards  meas- 
ures to  meet  varying  levels  of  threat. 
Some  historical  perspective  exists  for 
threat  analysis,  but  it  appears  to  be  of 
limited  value.  Much  of  the  safeguards 
question  deals  in  the  complexities  and 
unpredictable  nature  of  human  charac- 
ter. Thus,  the  possible  analogy  of  safe- 
guards planning  and  design  and  of  the 
technical  health  and  safety  plarming 
and  design  undertaken  incident  to  the 
Ucensing  of  commercial  nuclear  facili- 
ties is  of  imcertain  scope  or  validity."  At 
present  we  £ire  not  convinced  that  the 
empirical  or  technical  means  exist  to 
assess  the  threat  with  such  precision  as 
to  establish  as  mandatory  one  cpeciflc 
level  of  safeguards  and  no  higher  or 
/lower  level.  Further  examination  of 
'  safeguards  poUcy  may  reveal  that  the 
appropriate  level  of  safeguards  protec- 
tion will  depend  on  the  public  accept- 
ability of  the  measures  employed  and  on 
the  cost-benefit  balance  of  increasing 
safeguards  protection."  In  this  regard, 
we  cannot  discoimt  that  the  ultimate 
decision  to  require  additional  safe- 
guards may  involve  substantial  amount^ 
of  initial  and  continuing  expenditures.'' 
Before  requiring  this  action,  we  should 
be  reasonably  certain  that  the  expendi- 
tures will  provide  a  publicly  desired 
benefit  in  safeguards  protection.  Addi- 
tional safeguards  protection  need  not  be 
implemented  on  an  emergency  basis  un- 
less necessitated  by  the  facts.  Avail- 
able information  does  not  provide  a  fac- 
tual basis  for  emergency  implementa- 
tion. Thus,  In  refusing  petitioner's  re- 
quests for  emergency  action,  we  do  not 
put  a  price  on  basic  public  safety. 
Rather,  we  simply  recognize  that  we 
must  determine  that  the  common  de- 
fense and  security  and  the  pubUc  health 
and  safety  are  advanced  by  proposed 


"The  Builder  Memorandum,  for  example, 
did  not  suggest  that  additional  safeguards 
must  be  Implemented  on  an  emergency  basis. 
Rather,  the  memorandum  recommended  a 
review  of  existing  facilities  while  awaiting 
further  judgments  about  what  may  be  a 
prudent  design  threat  level.  This,  of  course, 
has  been  done  by  the  staff. 

'=  See  "A  Report  to  the  Uj8.  Nuclear  Regu- 
latory Commission  on  a  Conceptual  Ap- 
proach to  Safeguards,"  p.  21  (October  31. 
1975) . 

•  Id.  at  16. 

"  On  his  point,  we  note  ttiat  some  of  the 
SSNM  licensees  are  engaged  In  important 
national  defenite  activltiea.  Thus,  there  may 
not  be  the  option  of  ultimate  shutdown  of 
these  SSNM  licensees  even  though  the  pub- 
licly desired  level  of  aafeguards  might  be 
greater  and  more  expensive  tlun  the  present 
level.  PetltlonetB  recognise  tfals,  albtft  in 
the  contetx  of  short-term,  emergency  relief. 


safeguards  improvements.  All  of  this 
discussi<m  convinces  us  that  the  issues 
addressed  by  petitioner  are  of  important 
concern  but  can  and  should  be  re- 
solved in  contexts  other  than  that  of  a 
request  for  immediate,  emergency  ac- 
tion. 

We  do  not  perceive  an  actual  threat  to 
our  hcensees  although  such  may  not  be 
wholly  discoimted.  As  we  have  said,  no 
NRC  licensees  has  ever  been  the  target  of 
an  armed  attack,  and  available  infor- 
mation does  not  indicate  than  an  attack 
is  probable.  However,  prudence  dictates 
that  our  safeguards  policy  be  subject  to 
close  and  continuing  NRC  review. 

Thus,  we  have  decided  to  conduct  a 
public  rulemaking  to  consider  upgraded 
interim  safeguards  requirements  and 
proposed  longer-term  upgrading  actions. 
The  specific  upgrading  actions  remain 
to  be  defined  in  the  proposed  rule  and 
in  developing  these  actions  the  Com- 
mission will  consult  and  coordinate  with 
the  Energy  Research  and  Development 
Administration  and  other  Federal  agen- 
cies having  special  knowledge  and  ex- 
pertise in  this  area."  For  the  reasons 
already  stated,  we  have  concluded  that 
continuing  activities  of  SSNM  hcensees 
are  neither  inimical  to  the  common  de- 
fense and  security  nor  present  an  un- 
reasonable risk  to  the  public  health  and 
safety. 

The  rulemaking  is  currently  planned 
for  the  next  few  months.  This  proceed- 
ing is  intended  as  a  public  review  of 
generic  safeguards  policy  for  SSNM 
licenses,  and  transportation  activities 
and  will  consider  requirements  for  up- 
graded safeguards  programs  in  both  the 
near  and  long  term.  At  the  Commission's 
request,  the  staff  is  formulating,  for 
consideration  in  the  rulemaking,  rec- 
ommendations for  additional  steps  that 
might  be  taken  to  upgrade  safeguards 
to  protect  against  higher  levels  of  threat. 
In  formulating  its  recommendations,  the 
staff  is  considering,  among  other  mate- 
rials, the  report  from  a  joint  NRC-ERDA 
Task  Force  which  evaluated  safeguards 
of  the  fixed-facility  hcensees  Involved 
In  this  proceeding  for  the  purpose  of 
formulating  a  safeguards  action  plan 
for  NRC  licensees  and  government- 
owned  SSNM  facilities."  The  Task  Force 
recommended  employing  additional  ssif  e- 
guards  measures  to  counter  the  hjrpo- 
thetical   threats   of  internal   conspira- 


>s  In  this  regard,  we  note  that  ERDA  has 
recently  initiated  upgrading  actions  at  its 
facilities  and  plans  additional  actions  in 
Fiscal  Year  1978.  Over  90  percent  of  the 
SSNM  possessed  by  NRC  licensees  is'^vem- 
ment-owne<^  and  subject  to  ERDA  possession 
and  safeguards  at  one  point,  or  another. 
Our  safeguards  concerns  relate,  of  course,  to 
those  periods  when  SSNM  Is  in  the  hands  of 
our  licensees. 

"The  Task  Force  was  directed  by  Carl  H. 
Builder,  then  Director  of  NRC's  Division  of 
Safeguards.  Its  report — sometimes  referred 
to  aa  the  "BuUder  Task  rare*  Report"— con- 
tains Restricted  Data,  and  Is  classified  "Con- 
fidential," under  the  Atomic  Energy  Act  of 
1954.  43  n£.C.  {  9014y.  Like  previous  reports 
on  this  subject,  the  repeal  based  Its  recom- 
mendation to  Increase  safeguards  on  pru- 
dence, rather  than  a  perception  of  the  Im- 


cies  among  licensee  employees  and  de- 
termined violent  assaults  which  would 
be  more  severe  than  those  postulated  in 
evaluating  the  adequacy  of  current 
safeguards.  The  Commission  has  ap- 
proved this  objective  as  an  appropriate 
proposal  for  purposes  of  the  planned 
public  review."  The  rulemaking  pro- 
posal will  also  Include  Interim  safeguards 
actions  to  be  taken  over  a  shorter  span 
of  time.  Proposed  intertm  actions  in- 
clude: (li  increasing  the  capability  of 
weapons  suppUed  to  guards;  (2)  Improv- 
ing guard  training;  (3>  requiring  SSNM 
licensees  to  employ  additional  safeguards 
measures,  as  the  staff  determines  neces- 
sary at  each  facility  or  for  each  trans- 
port company,  to  defend  against  an  ex- 
ternal threat  having  the  capability  of  a 
determined  assault  more  severe  than 
that  currently  postulated:  '^  (4)  a  secu- 
rity clearance  program  for  employees 
with  access  to  SSNM:  "  and  (5)  other 
measures  which  may.  for  the  Interim,  be 
utilized  to  increase  protection  against 
internal  threats  of  theft  or  diversion  of 
SSNM. 

The  Commission  believes  that  the  con- 
templated safeguards  rulemaking  pro- 
ceeding presents  a  satisfactory  frame- 
work for  near-  and  long-term  safeguards 
decisionmaking.  We  see  no  reason  to 
short-circuit  the  usual  rulemaking  pro- 
cedures to  address  safeguards  policy 
matters."^ 

One  final  matter  merits  comment. 
Petitioner  has  contended  that  SSNM  li- 
censees must  employ  safeguards  meas- 


minence  of  threats  to  the  nuclear  iuduslry. 
An  unclassified  version  of  the  report  Is 
planned  for  release  shortly. 

*  While  we  are  committed  to  proposinc; 
for  public  review  an  upgrade  of  safeguards 
capabilities  at  SSNM  facilities,  this  Is  not  to 
say  that  the  Oommisalon  will  neoeesarily 
adopt  the  proposed  upgrade  measures  as  its 
ultimate  course  of  action.  The  Commission 
remains  free,  at  the  close  of  the  public  pro- 
ceeding, to  adopt  the  course  It  considers  a,s 
most  prudent  to  maintain  a  margin  of  safe- 
guards protection,  taking  into  consideration 
all  Ingredients  of  responsible  regulatory  ac- 
tion, including  the  education  it  undergoes 
as  a  result  of  the  public  process.  While  we 
have  no  evidence  of  actual  threats,  we  can- 
not wholly  discount  that  SSNM  licensees 
wUl  be  the  object  of  assaults  more  severe 
than  those  currently  postulated  or  of  In- 
ternal conspiracies  among  employees. 

^  Depending  on  the  staff's  evaluation  of 
what  Is  preferable  at  each  facility,  these 
additional  safeguards  measures  would  in- 
clude additional  guards  at  some  facilities. 
instaUatlon  of  undefeatable  offsite  com- 
munications systems.  Improved  guard  de- 
ployment and  defensive  positions,  and 
hardened  facility  alarm  stations. 

=  Secxirlty  clearances  are  already  required 
by  ERDA  for  employee*  of  SSNM  licensees 
that  are  engaged  in  activities  under  ERDA 
contract.  This  covers  90  percent  of  the  SSNM 
in  facilities  licensed  by  the  NRC. 

="-The  Commission's  analysis  of  safeguards 
issues  in  the  context  of  the  wide-scale  use 
of  mixed-oxide  fuels  in  commercial  light 
water-cooled  power  reactors  ("GESMO")  mav 
also  offer  a  forum  for  discussion  of  longer- 
term  safeguards  matters.  GESMO  does  not 
apply  to  existing  SSNM  licensees,  but  could 
serve  to  focus  long-term  generic  safeguards 
issues  and  develop  future  approaches  that 
would  be  relevant  to  existing  SSNM  licensees. 


FCDEtAl  ItGISTR,  VOL  43,  NO.   It— THURSDAY,   JANUARY   37,   1977 


51W 

ures  designed  to  combat  "the  maximum 
credible  threat  of  theft  or  diversion."  It  is 
maintained  that  the  concept  finds  sup- 
port, by  analogy.  In  the  health  and  safety 
requirements    incident    to    the    licens- 
ing of  commerclaJ  nuclear  facilities — an 
analogy  which,  as  we  have  previously 
mdicatied,  is  of  micertain  validity.  The 
maximum  credible  threat  concept  is  not 
now  a  part  of  NRC  safeguards  policy. 
Without  intending  to  prejudge  the  utility 
of  the  concept,  which  will  lilcely  be  eval- 
uated In  planned   agency   proceedings 
an4  studies,  the  present  state  of  safe- 
guards Information  does  not  render  the 
concept  obviously  oiseful.  For  example, 
Voire  does  not  now  appear  to  be  sufficient 
sophistication  In  safeguards  analysis  to 
.establish  conclusively  the  precise  nature 
and  leved  of  threats  which  may  be  posed 
to  nuclear  facilities."  Current  safeguards 
policy  relics  on  extrapolation  frorn  his- 
torical   evidence    and    communications 
with  law  enforcement  authorities  and 
with  other  Federal  Eigencies  having  in- 
telligence-gathering   responsibilities    or 
experience  and  expertise  in  protecting 
materials  similar  to  SSNM.  Yet.  as  we 
have  noted  earlier,  the  empirical  basis 
for  nuclear  safeguards  threat  assessment 
Is  not  well  developed.  This,  of  course,  is 
not  to  say  that  an  analytical  framework 
for  threat  analysis  cannot  be  developed 
and  would  not  be  important  In  the  reso- 
lution of  safeguards  policy  issues.  In  this 
regard,  we  again  note  that  the  param- 
eters appear  to  us  to  be  more  social  than 
technical.  The  staff  has  underway  sev- 
ersd  studies  which  address  the  analytical 
basis  for  a  design  basis  threat.  Addi- 
tionally, consideration  of  this  safeguards 
matter  may  be  a  part  of  the  planned 
NRC  pubUc  proceedings.  Thus,  while  fu- 
ture Information  and  developments  may 
provide  clarity,  we  are  not  now  con- 
vinced   that    the    maximum    credible 
threat  concept  is  a  helpful  one  in  safe- 
guards planning. 

4.  Disposition  of  the  Petition.  On  the 
basis  of  the  above,  we  conclude  that  ex- 
isting safeguards  programs,  Including  the 
extensive  and  continuing  activities  of  the 
staff  and  the  SSNM  licensees  along  vrtth 
the  planned  safeguards  policy  activities, 
are  adequate  to  provide  a  reasonable  as- 
surance that  the  current  SSNM  activities 
<tf  MRC  licensees  are  not  inimical  to  the 
common  defense  and  security,  and  do  not 
constitute  an  imreasonable  risk  to  the 
public  health  and  safety.  We  further 
conclude  that  the  Director's  decislcai  not 
to  Invoke  the  emergency  action  requested 
hj  petitioner  was  not  an  abuse  of  dis- 
cretion. We  accordingly  deny  petitioner's 
request  for  the  immediate  dispatch  of 
federal   guards,   or   similar   emergency 
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measures,  or  the  revocation  of  SSNM 
licensees.  As  to  the  safeguards  policy 
issues  raised  by  the  emergency  petition — 
apart  from  the  requested  emergency  re- 
lief— we  retain  these  to  be  incorporated 
into  ongoing  and  contemplated  reviews 
and  proceeding's,  and  shall  invite  NRDC' 
participation  at  appropriate  stages  in 
these  proceedings.  The  staff  will  be  in- 
structed to  notify  petitioner  of  agency 
proceedings,  which  involve  public  par- 
ticipation, on  agency  proposals  relating 
to  the  safeguards  measures  to  be  used  by 
SSNM  licensees  and  in  related  transpor- 
tation activities.  Nothing  contained  here- 
in should  be  construed  as  precluding  peti- 
tioner from  renewing  its  request  for 
emergency  action  upon  a  showing  of  new 
information  which  demonstrates  the 
need  for  emergency  relief."* 

It  is  so  ordered. 

Dated  at  Washington,  D.C.  this  21st 
day  of  January,  1977. 

By  the  Commission. 

j  Samuel  J.  Chh^k, 

'  Secretary  of  the  Commission. 

pTl  IX>c. 77-2390  Filed  1-21-77;  1:09  pm] 


Creek  Plant  at  Its  January  29, 1977  meet- 
ing, announced  In  Federal  Register, 
VoL  42,  page  2729,  Jsmuary  13, 1977.) 

Dated:  Januasy  25,  1977. 

John  C.  Hoyle, 
Advisory  Comm.ittee 
Management  Officer. 

IFR  DtJ  77-2763  FUed  l-26-77;8.45  am] 
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ADVISORY  COMMriTEE  ON  REACTOR 
SAFEGUARDS,  SUBCOMMITTEE  ON 
EMERGENCY  CORE  COOLING  SYSTEMS 

Meeting;  Correction 

the  February  5,  1977  meeting  of  the 
AC7RS  Subcommittee  on  Emergency  Core 
Cooling  Systems  annoimced  In  Federai 
Register,  Vol.  42,  page  3906,  January  21, 
19V7,  will  discuss  experimentation  con- 
cerning core  bypass  of  emergency  core 
coolants.  It  wiU  not  consider  items 
regarding  the  Oyster  Creek  Nuclear 
Power  Plant  as  stated  In  paragraph  (a) 
of  cited  notice.  (The -Subcommittee  will 
consider  Items  pertaining  to  the  Oyster 


"**  For  example,  petitioner  asserts  that  exist- 
ing Information  places  tbe  maximum  credible 
threat  at  from  12-15  armed  outsiders  w  8-4 
industry  employees  In  collusion,  with  the 
chance  Xh»X  future  review  and  assessment 
mky  reveal  a  significantly  larger  threat.  W© 
consider  these  numbers  to  be  essentially  mat- 
ters of  Judgments.  8u6h  Judgments,  tocher 
wltti  the  other  arallaMe  Information,  have 
l)cen  taken  Into  account  by  the  Commission 
latarrlvlng  at  Its  safeguards  decisions. 


» Petitioner    has   filed    a   motion   entitled 
"Motion  to  Ensure  CompUatlon  of  the  Rec- 
ord." The  motion  reflects  petitioner's  con- 
cern tliat  all  materials  relevant  to  the  con- 
tentions made  In  the  Emergency  SafeguardB 
Petition  be  avaUable  and  before  the  Com- 
mission for  review.  We  agree  with  this  con- 
cern and  note,  that  the  Commission  Is  free  to 
consider  any  materials  It  bellevee  relevant 
Including,  but  not  limited  to,  the  documente 
emimerated  In  petitioner's  motion.  This  fol- 
lows from  the  fact  that  our  consideration 
of  the  Emergency  Safeguards  Petition  Is  not 
a  formal  agency  proceeding  conducted  on  tlje 
record.  Thus,  the  Commission  Is  free  to  rely 
on  Its  expertise  In  the  matter  and  to  con- 
sider '  any    and    all    available    informatloc 
whether  or  not  cited  by  NRDC  or  the  sta«, 
and  whether  or  not  It  has  been  or  could  be 
mjftde    publicly    available.    The    Information 
relevant  to  and  considered  In  this  case  in- 
cludes staff  reports  and  documents  on  the 
special  onslte  reviews    (some  of  which  are 
claaalfled  Restricted  Data  or  National  Securi- 
ty i  Information),    Information   and    reports 
pnovlded  to  the  Commission  In  connection 
with  Its  continuing  Interchangee  with  the 
Congress  and  oQier  Executive  branch  agen- 
das, safeguards  studtee  done  by  or  lor  the 
Cemmlssion    (some  of  which  are  classlfltd 
Restricted  Data  ot  NaUonal  Security  Infor- 
mation) ,  documents  and  reports  furnished  to 
the  Oooamlsslon  in  the  course  of  perform- 
ing Its  dally  business  affairs. 


[Docket  No.  50-313] 

ARKANSAS  POWER  &  LIGHT  CO. 

Issuance  of  Annendment  to  Facility 
OperatlBg  License 

The  U.S.  Nuclear  Regulatory  Commis- 
sion (the  Commission)  has  Issued 
Amendment  No.  18  to  Facility  Operating 
License  No.  DPR-51,  Issued  to  Arkansas 
Power  &  Light  Compeuny  (the  licensee), 
which  revised  Technical  Specifications 
for  operation  of  Arkansas  Nuclear  One — 
Unit  No.  1  (the  Paclltty)  located  in  Pope 
County,  Arkansas.  The  amendment  is  ef- 
fective as  of  its  date  of  Issuance. 

This  amendment  authorized  changes 
in  the  Teciinical  Specifications  concern- 
ing tendon  and  ventilation  system  sur- 
veillance requirements. 

The  application  for  the  amendmrait 
complies  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act) ,  and  the  Commis- 
sion's rules  suid  regulations.  The  Com- 
mission has  made  i4H»'opriate  findings  as 
required  by  the  Act  and  the  C?ommission's 
rules  and  regulations  in  10  CFR  CSiapter 
I,  which  are  set  forth  In  the  license 
amendment.  PtIot  public  notice  of  this 
amendment  was  not  required  since  the 
amendment  does  not  involve  a  significant 
hazards  consideratton. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmeaital 
impact  and  that  pwsuant  to  10  CPR  51.5 
(d)  (4)  an  environmental  lmpe«t  state- 
ment or  negative  declaration  and  en- 
vironmental impact  appraisal  need  not  l>e 
prepared  in  connection  with  Issuance  of 
this  amendmeot. 

For  further  details  with  respect  to  this 
action,  see  (I)  the  application  for 
amendment  dated  November   12,   1976. 

(2)  Amendment  No.  18  to  Facility  Oper- 
ating License  No.  DPRr-51  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for  pub- 
lic Inspection  at  the  Commission's  Pub- 
lic Document  Room,  1717  H  Street,  N.W., 
Washington,  D.C.  and  at  the  Arkansas 
Polytechnic  CoUeee,  Russellville,  Arkan- 
sas 72801.  A  single  copy  of  Items  (2)  and 

(3)  may  be  obtained  upon  request  ad- 
dressed to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Director,  Division  of  Operat- 
ing Reactors. 

Dated  at  Betiiesda,  Md.,  this  18th  day 
of  January,  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

DnnnsL.  ZmcAmr, 
Chief,      OparatiHO      Reactors 
Bmneh    No.    t.   DixMon   of 
€>perattng  Reactors. 
IFR  Doc.77-276e  FU*J  l^«-77;8:46  am] 
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[Docket  Nos.  SO-317  and  50-318] 
BALTIMORE  GAS  &  ELECTRIC  CO. 

Issuance  of  Amendments  to  Facility  Op- 
erating Licenses  and  Negative  Declaration 

The  U.S.  Nuclear  Regulatory  Commis- 
sion (the  Commission)  has  issued 
Amendment  Nos.  19  and  5  to  Facility 
Operating  License  Nos.  DPR^53  and 
DPR-69  (respectively),  issued  to  Balti- 
more Gas  &  Electric  Compan>'  (the  li- 
censee), which  revised  the  licenses  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant  Unit  Nos.  1  and  2  (the  fa- 
cilities) located  in  Calvert  County,  Marj- 
land.  The  amendinents  are  effective  as 
of  their  date  of  issuance. 

The  amendm^ents  authorized  an  addi- 
tional offsite  power  source  from  Southern 
Marj'land  Electric  Cooperative  (SMECX>> 
which  provides  a  standby  offsite  power 
source  to  augment  the  two  existing  off- 
site  power  soiuxses  and  increases  the  re- 
liability of  the  offsite  power  sources,  thus 
minimizing  the  possibility  of  an  ex- 
tended shutdown  of  the  facilities. 

The  application  for  the  amendments 
complies  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act) ,  and  the  Commis- 
sion's rules  and  regulations.  The  Com- 
mission has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis- 
sion's rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the  h- 
cense  amendments.  Prior  public  notice  of 
these  amendments  was  not  required  since 
the  amendments  do  not  Involve  a  signifi- 
cant hazards  consideration. 

The  Commission  hsis  pr(^ared  an  en- 
vironmental impact  appraisal  relating  to 
the  action  authorized  by  these  license 
amendments  and  has  concluded  that  an 
environmental  impact  statement  for  this 
particular  action  is  not  warranted  lie- 
cause  there  will  be  no  significant  envi- 
ronmental impact  attributable  to  tlie 
action. 

For  further  details  witti  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  18,  1976,  and 
supplement  thereto  dated  July  13,  1976, 
(2)  Amendment  No.  19  to  License  No. 
DPR-53  and  Amendment  No.  5  to  Li- 
cense No.  DPRr-69,  and  (3)  the  Commis- 
sion's Jointly  Issued  Safety  Evaluation 
and  Environmental  Impact  Appraisal. 
All  of  these  items  are  avaflahle  for  public 
inspection  at  the  Commlasion's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.  and  at  the  Calvert 
County  Library,  Prince  Frederick,  Mary- 
land 20678.  A  single  copy  of  items  (2> 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear  Regulaton'- 
Commission,  Washington,  D.C.  20555.  At- 
tention: Director,  Division  of  Operating 
Reactors. 

Dated  at  Bethesda,  Md.,  this  14th  day 
of  January,  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Dennis  L.  Zieuann, 
Chief,       Operating       Reactors 
Branch    No.    2,    Division    of 
Operating  Reactors. 

(PR  Doc.77-a767  FUed  1-26-77:8:45  am] 


[Docket  N06.  STN  50-4»l,  STN  60-492,  and 
STN  50-403] 

DUKE  POWER  CO^  CHEROKEE  NUCLEAR 
STATION.  UNIT  NOS.  1,  2.  AND  3 

Issuance  of  Revision  to  Limited  Work 
Authorization 

Pursuant  to  the  provisions  of  10  CFR 
50.10(e)  of  the  Nuclear  Regulatory  Com- 
mission's (Commission)  regulations,  the 
Commission  has  authorized  the  Duke 
Power  Company  to  conduct  certain  site 
activities  In  connection  with  the  Cherokee 
Nuclear  Station.  Unit  Nos.  1,  2,  and  3, 
prior  to  a  decision  regarding  the  issu- 
ance of  construction  permits.  Notice  of 
the  Limited  Work  Authorization  was 
published  in  the  Federal  Register  on 
June  10,  1976  (41  FR  23489) .  Based  upon 
an  Atomic  Safety  and  Licensing  Board 
Order,  the  staff  has  now  revised  two  of 
the  environmental  conditions  related  to 
the  radwaste  treatment  system  and 
preservation  of  a  mountain-laurel  hard- 
wood stand. 

A  Partial  Initial  Decision  on  matters 
relating  to  the  National  Environmental 
Policy  Act  and  site  suitability  was  Issued 
by  the  Atomic  Safety  and  Licensing 
Board  in  tiie  above  captioned  proceeding 
on  May  21,  1976.  A  copy  of  (1)  the  Ptu-- 
tial  Initial  Decision;  (2)  the  appUcant's 
Preliminary  Safety  Analysis  Report  and 
amendinents  thereto;  (3)  the  appUcants 
Environmental  Report,  and  amwidments 
thereto:  (4>  the  staff's  Final  Environ- 
mental Statement  dated  October  1975; 
•  5)  the  Commission's  letter  of  authoriza- 
tion, dated  May  28,  1976:  and  (6)  the 
Commission's  revision  to  that  letter  of 
authorization  dated  Januyy  19, 1977,  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room  at 
1717  H  Street  NW.  Washington,  D.C.  and 
the  Cherokee  County  Library,  300  East 
Rutledge  Avenue,  Gaffney,  South  Car- 
olina. 

Dated  at  Rockville.  Md..  this  19th  day 
of  January  1977. 

For  the  Nuclear  Regulators'  Commis- 
sion. 

Wm.  H.  Regan,  Jr., 
Chief,   Enrnronmental  Projects 
Branch    2,    Division    of    Site 
Safety    and     Environmental 
Analysis. 

[PR  Doc.77-2768  Filed  1-26-77; 8: 45  am] 


[Docket  No.  50-334] 

OUQUESNE    LIGHT    CO.,    OHIO    EDISON 
CO.,  AND  PENNSYLVANIA  POWER  CO. 

Proposed  Issuance  of  Amendment  to 
Facility  Operating  License 

Tlie  Nuclear  Regulat<H7  Commission 
•  the  Commission)  is  c<»isidenng  issu- 
ance of  an  amendment  to  Facility  Op- 
erating License  No.  DPRr-66  Issued  to 
Duquesne  Light  Company,  Ohio  Edison 
Company,  and  Pennsylvania  Power  Com- 
pany (the  licensees) ,  for  operation  of  the 
Beaver  Valley  Power  Station  Unit  No.  1, 
located  In  Beaver  County,  Pennsylvania. 

In  accordance  with  the  licensees'  ap- 
plication for  amendment  dated  Decem- 
ber 3.  1976.  the  amendment  would  revise 


the  provisions  in  the  Technical  Specifi- 
cations relating  to  the  spent  fuel  storage 
pool.  As  amended,  the  Technical  Specifi- 
catkMis  would  permit  the  replacement  of 
the  existing  272  spent  fuel  storage  cells 
with  High  Doisl^  Spent  Fuel  Storage 
Racks,  increasing  the  ultimate  storage 
csipacity  of  the  speit  fuel  storage  pool 
to  833  storage  locaticHis. 

Prior  to  issuance  of  the  proposed  li- 
cense amendment,  the  Commission  will 
have  made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  the  Commissions  rules  and 
regulatlOTis. 

By  Februar>'  28, 1977.  the  licensees  may 
file  a  request  for  a  hearing  and  any  per- 
son whose  interest  may  he  affected  by 
this  proceeding  may  file  a  request  for  a 
hearing  in  the  form  of  a  petition  for 
leave  to  intenene  with  respect  to  the  is- 
suance of  the  amendment  to  the  subject 
f  acihty  operating  license. 

Petitions  for  leave  to  intervene  must 
be  filed  under  oath  or  afiBrmation  in 
accordance  with  the  provisions  of  S  2.714 
of  10  CFR  Part  2  of  the  (Commission's 
regulations.  A  petition  for  leave  to  in- 
tervene must  set  forth  the  interest  of 
the  petitioner  in  the  proceeding,  how 
tiiat  interest  may  be  affected  by  the  re- 
sults of  the  proceeding,  and  the  peti- 
tioner's contentions  with  respect  to  the 
proposed  licensing  action.  Such  petitions 
must  be  filed  in  accordance  with  the  pro- 
visions of  this  Federal  Register  notice 
and  Section  2.714.  and  must  l>e  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulator^'  Commission,  Wash- 
ington, D.C.  20555,  Attention:  Docketing 
and  Service  Section,  by  the  alx)ve  date. 
A  copy  of  the  petition  and/or  request  for 
a  hearing  should  he  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 
and  to  Gerald  Chamoff,  Esquire,  Shaw. 
Plttman,  Potts  and  Trowbridge,  1800  M 
Street,  NW.,  Washington,  D.C.  20036,  the 
attorney  for  tiie  Ucensees. 

A  petition  for  leave  to  intervene  must 
lt>e  accompanied  by  a  supporting  affida- 
vit which  identifies  the  specific  aspect 
or  aspects  of  the  proceeding  as  to  which 
intervention  is  desired  and  specifies  with 
particularity  the  facts  on  which  the  pe- 
titioner relies  as  to  both  his  Interest  and 
his  contentions  with  regard  to  each  as- 
pect on  which  intervention  Is  requested. 
Petitions  stating  contentions  relating 
only  to  matters  outside  the  Commission's 
jurisdiction  will  be  denied. 

All  petitions  will  be  acted  upon  by  the 
Commission  or  licensing  board,  desig- 
nated by  ttie  Commission  or  by  the  Chair- 
man of  the  Atomic  Safety  and  Licensing 
Board  Panel.  Timely  petitions  will  be 
considered  to  determine  whether  a  hear- 
ing should  be  noticed  or  another  appro- 
priate order  issued  regarding  the  disposi- 
tion of  the  petitions. 

In  the  event  that  a  hearing  is  held  and 
a  person  is  permitted  to  intervene,  he  be- 
comes a  party  to  the  proceeding  and  has 
a  right  to  participate  fully  in  the  con- 
duct of  the  hearing.  For  exanu>le,  he  may 
present  evidence  and  examine  and  cross- 
examine  witnesses. 
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For  further  details  with  respect  to  this 
action,  see  the  application  f<M:  amend- 
ment dated  December  3,  1976,  which  Is 
available  for  public  Inspeetlon  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington,  D.C., 
and  at  the  Beaver  Area  Memorial  U- 
brai-y.  100  College  Avenue,  Beaver,  Penn- 
t.\  Ivania. 

Dated  at  Betliesda.  Md..  this  12th  day 
o:  January  1977. 

For  the  Nuclear  Regulatorj-  Commis- 
sion. 

Robert  W.  Reid, 
Chief.       Operating       Reactors 
Branch  No.  4.  Division  of  Op- 
erating Reactors. 

IFP.  DfcTT  2764  Piled  1-26-77:8:45  am  | 


1  Docket  No.  STN  50-572) 

V/ESTINGHOUSE  ELECTRIC  CORP. 

Receipt  of  Standard  Safety  Analysis  Report 

Westinghouse  Electric  Corporation,  in 
response  to  Option  No.  1  of  the  policy 
statement  of  the  Nuclear  Regulatory 
Commission  'the  Commission)  entitled 
"Methods  of  Achieving  Standardization 
of  "Nuclear  Power  Plants",  issued 
March  5,  1973.  and  pursuant  to  Appendix 
O  to  10  CFR  Part  50,  has  filed  with  the 
Oommi.ssion  a  seven-volume  document 
entitled  "Westinghouse  Reference  Safety 
Analysis  Report  414"  'RESAR-414>. 
which  was  docketed  on  December  30. 
1976.  The  tendered  application  for 
RESAR-414  was  received  on  October  8. 
1*976.  Following  a  preliminary  review  for 
conyjleteness.  the  application  was  found 
to  be  acceptable  for  docketing.  Docket 
No.  STN  50-572  has  been  assigned  to 
RESAR-414  and  should  be  referenced  In 
any  correspondence  relating  thereto. 

RESAR-414  has  been  submitted  in  ac- 
cordance with  the  "reference  system" 
option  wherein  an  entire  facility  design 
or  major  fractions  of  it  can  be  Identified 
as  a  standard  design  to  be  used  in  mul- 
tiple applications.  RESAR-414  describes 
and  analyzes  a  four -loop  pressurized 
water  reactor  nuclear  steam  supply  sys- 
tem (NSSS)  with  auxiliary  and  safety 
systems.  The  reactor  is  designed  for  Ini- 
tial opera.tion  at  a  rated  core  Uiermal 
power  level  of  3,800  megawatts. 

On  March  11,  1974,  the  CommisslCHi 
docketed  for  review  an  application  filed 
by  Westinghouse  Electric  Corporation 
for  its  Reference  Safety  Analysis  Report, 
RESAR-41.  The  Commission  Issued  a 
prdUminary  design  approval  for  RESAR- 
41  on  December  31,  1975.  The  RESAR- 
414  NSSS  is  in  many  respects  similar  to 
the  RESAR-41  NSSS,  with  the  principal 
differences  being  the  reactor  core  length, 
control  rods,  systems  for  emergency  core 
cooling  and  boration,  electrical  protec- 
tion systems,  and  spent  fuel  removal  and 
storage. 

When  its  review  of  RESAR-414  is  com- 
plete, the  Commission's  stalT  will  prepare 
and  publish  a  Safety  E^raluation  Report' 
documenting  the  results  of  the  review.  In 
addition,  RESAR^14  has  been  referred 
to  the  Advisory  Committee  on  Reactor 
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SaHeguanis  (ACRS)  for  its  review  and  a 
report  tbereon.  Copies  of  the  Safety  Eval- 
uation Reprart  and  tlie  ACRS  report  win 
be  made  available  to  the  puUlc.  A  notice 
relating  to  the  availability  of  these  docu- 
ments will  be  published  In  the  Federai. 
Register. 

All  Interested  persons  who  desire  to 
submit  written  comments  for  considera- 
tion by  the  staff  and  ACRS  during  their 
review  of  RESAR-414  should  send  them 
to  the  Office  of  the  Secretary,  U.S.  Nu- 
clear Regulatory  Commission,  Washing- 
ton. D.C.  20555,  Attention:  Docketing 
.and  Service  Section  by 

A  copy  of  the  RESAR-414  Reference 
Safety  Analysis  Report  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
Washington,  DC.  20555.  When  avail- 
able, the  Safety  Evaluation  Report  and 
the  ACRS  report  will  be  made  available 
for  In.'i^ection  by  the  public  at  the  Com- 
mi.s6ion".s  Public  Document  Room. 

Daled  ai  Bethesda,  Md.,  this  19th  day 
of  January,  1977. 

For  the  Nuclear  Regulatory  Commii- 

sion. 

S.  A.   Varg.4, 
Chi'j.i.    Light     Water    Reactors 
►         Branch    No.    4.    Division    of 
f         Project  Management. 
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PUBLIC  SERVICE  COMPANY  OF  NEW 
HAMPSHIRE  ET  AL.,  (SEABROOK  STA- 
■nON,  UNITS  1  AND  2)  | 

Order  Regarding  Stay  Application 

On  January  21, 1977,  the  Atomic  Safety 
and  Licensing  Appeal  Board  rendered 
ALAB-366,  suspending  the  effectiveness 
of  the  outstanding  construction  permit* 
for  the  proposed  Seabrook  facility.  Th« 
Board's  decision  is  to  become  effective 
on  February  4,  1977.  An  application  for  a 
stay  of  construction  is  pending  before  the 
UnSted  States  Court  of  Appeals  for  the 
First  Circuit.  Audubon  Society  of  New 
Hampshire  v.  United  States,  76-1346.  On 
December  17,  1976,  the  Court  rendered 
an  opinion  deferring  its  ruling  on  the 
stay  application  pending  further  agency 
consideration  of  the  Issues.  The  Court 
stated  its  expectation  that  it  would  rule 
on  the  stay  application  imless  further 
agency  action  eliminating  a  need  for  a 
stay  were  taken  by  February  18,  1977. 

Pursuant  to  10  CFR  2.786,  the  Commis- 
sion has  elected  to  review  ALAB-366.  The 
matter  raises  complex  legal  and  policy 
issues  with  possible  ramifications  for 
other  proceedings.  As  is  our  custom,  we 
will  articulate  in  appropriate  detail  the 
reasons  for  any  action  we  may  decide  to 
takfe  In  our  decision  announcing  the  re- 
sults of  our  review. 

As  previously  noted,  the  Appeal  Board 
decision  will  become  effective  by  its  own 
terms  and  construction  must  cease  (ex- 
cept for  measures  wliich  protect  the  en- 
vironment or  buildings,  material  or  per- 
sonnel) on  February  4,  1977.  In  order  to 
allow  adequate  time  for  consideration  of 
the  submissions  of  the  parties  under  the 


schedule  we  are  establishing  by  this  ol- 
der, the  effectiveness  <rf  the  AiH>eal  Board 
decision  Is  hereby  stayed  until  6  p.m.. 
February  7,  1977.  Any  party  who  believes 
that  the  Appeal  Board  decision  should  be 
stayed  beyond  that  date  should  apply 
for  a  stay.  The  other  parties  will  have 
an  opportunity  to  respond.  The  Commis- 
sion will  nile  on  any  such  stay  applica- 
tion no  later  than  P^bruary  7,  1977. 
Should  the  Commission  decline  to  issue 
a  further  stay,  the  applicant  will  be  given 
a  reasonable  period  of  time  to  comply 
with  the  Board's  decision. 

Apart  from  the  question  of  a  tempo- 
rary stay  pending  completion  of  Com- 
mission review,  the  parties  are  to  file 
papers  addressed  to  the  correctness  of 
the  Appeal  Board  decision.  In  addition, 
the  applicant  is  to  provide  a  detailed 
description  of  the  status  of  work  at  the 
site  and  its  plans  with  reference  to  con- 
stniction  over  the  next  several  months, 
should  continued  construction  be  per- 
mitted. In  this  regard,  the  applicant 
should  explain  the  meaning  of  its  Board 
of  Directors  resolution  of  January  6.  1977 
referred  to  in  the  Appeal  Board's  opinion 
at  pp.  63-64,  detailing  the  work  now  un- 
derway whose  continuation  is  regarded 
as  "necessary  or  desirable  in  order  to 
complete  a  particular  phase  or  phases  of 
the  Project  or  to  permit  full  construction 
activity  to  be  resumed  in  an  efficient  and 
orderly  manner  as  soon  as  possible  •  ♦  • ." 

In  view  of  time  constraints  the  parties 
are  free  to  incorporate  relevant  portions 
of  papers  previously  submitted  to  the  Li- 
censing and  Appeal  Boards  and  to  the 
Court,  so  long  as  such  submissions  are 
readily  intelligible. 

The  following  schedule  is  established 
for  Commission  review : 

All  parties  submit  papers 
on  the  merits  of  the  Ap- 
peal Board  decision;  any 
party  seeking  a  stay 
pending  a  completion  of 
Commission  review  shall 
file  an  appropriate  sub- 
mission. 

Reply  papers  due  from  all 
parties  on  the  merits  and 
any  stay  appUcatlon. 

Oral  argtunent  before  the 
Commission. 

All  submissions  must  be  put  in  the 
hands  of  all  parties  by  the  close  of  busi- 
ness on  the  specified  deadlines.  The  oral 
argument  will  take  place  at  9:30  a.m.  In 
the  Commissioners  Conference  Room. 
1717  H  Street  NW.,  Washington,  D.C. 
Counsel  wishing  to  participate  in  oral 
argument  should  so  Inform  the  Secretary 
by  January  31.  1977.  The  Secretary  will 
thereafter  issue  an  order  allocating  time 
for  oral  presentations. 

In  footnote  54  of  the  majority  opinion, 
the  Board  noted  tiaat  it  had  not  reached 
the  merits  of  many  of  the  Issues  pending 
before  it  for  decision  in  this  proceeding. 
It  indicated,  however,  that  some  of  those 
issues  appear  to  be  "troublesome."  The 
Appeal  Board  Is  requested  to  Identify 
these  issues  and  to  provide  the  Commis- 
sion with  a  statement  of  the  seriousness 
of  these  Issues  and  the  competing  con- 
siderations involved.  This  submissirai  Is 


Jan.  31.  1977- 


Feb    3.  197- 
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requested  by  February  3,  1977. 

The  reconstituted  Licensing  Board  in 
this  proceeding  should  proceed  with 
preparation  for  the  hearing  c<xitem- 
plated  in  the  Appeal  Board's  opinions 
without  awaiting  the  outcome  of  Com- 
mission review  of  ALAB-366. 

Dated  at  Washington  D.C.  tiiis  24th 
day  of  January  1977. 

It  is  so  ordered. 

Samuel  J.  Chilk. 
Secretary  of  the  Commission. 
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NUCLEAR  REGULATORY 
COMMISSION 

ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS  NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic  En- 
ergy Act  (42  U.S.C.  2039.  2232b.),  the 
Advisory  Committee  on  Reactor  Safe- 
guards will  hold  a  meeting  on  Febru- 
ary 10-12,  1977,  In  Room  1046,  1717  H 
Street  NW.,  Washington.  D.C. 

The  agenda  for  the  subject  mee'ing 
will  be  as  follows : 

Thursday.  February*  10. 1977 

8:00  A.M. — 8:45  A.M.:  Executive  Ses- 
sion (Closed) . — ^The  Committee  will  dis- 
cuss the  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS. 

8:45  AM. -9:45  A.M.:  Executive  Session 
(.Open). — The  Committee  will  hear  and 
discuss  the  reports  of  ACRS  Subcommit- 
tees and  consultants  who  may  be  present 
regarding  the  evaluation  of  selected 
safety  issues  related  to  liglit-water  re- 
actors. Portions  will  be  closed  if  neces- 
sary to  discuss  proprietary  material  or 
intra -agency  memoranda  prepai-ed  for 
internal  use  only. 

9:45  A.M.-12:45  P.M.  and  1:45  P.M.- 
4:45  P.M.:  Meeting  on  Evaluation  of  Se- 
lected Safety  Issues  Related  to  Light- 
Water  Reactors  (Open) . — The  Commit- 
tee will  hear  presentations  and  hold  dis- 
cussions regarding  evaluation  of  selected 
safety  issues  related  to  light- water  re- 
actors. 

Portions  of  this  session  will  be  closed 
if  necessary  to  receive  reports  from  in- 
dividual  NRC  employees  who  will  pre- 
sent their  personal  (Wintons  and  recom- 
mendations only  in  confidence.  Portions 
will  also  be  closed  if  required  to  review 
Proprietary  Information  related  to  the 
matters  being  considered  and  intra- 
agency  memoranda  prepared  for  inter- 
nal use  only. 

4:45  P.M.-€:iO  PM.:  Executive  Session 
(Open^ . — The  Committee  will  hear  and 
discuss  reports  (rf  ACRS  Subcommittees 
regarding  proposed  Regulatory  Guides 
and  regulatory  activities  related  to  the 
practices  and  policies  for  correction  of 
ECCS  errors  for  operaUE«  power  plants. 
me  Ctuomittee  wlU  also  discuss  a  pro- 
posed revision  of  its  report  on  the  Status 


of  Generic  Matters  Related   to  Light- 
Water  Reactors. 

FRmAY,  Februaet  11,  1977 


8:30  A JI.— 11:15  AJf.;  Meeting  icith 
Members  of  the  NRC  Staff. — llils  portirai 
of  the  meeting  will  Include  sessions  with 
the  Executive  Director  for  Operations 
and  other  members  of  the  NRC  Staff  re- 
lated to  current  reactor  operating  exp>eri- 
ence  and  licensing  actions ;  evaluation  of 
generic  matters  related  to  light-water  re- 
actors, including  performance  of  steam 
generator  tubes  in  pressurized  water  re- 
actors and  evaliiation  of  fuel  handling 
accidents  inside  containment;  and  eval- 
uation ol  safety  research  data  and  regu- 
latory requirements  of  the  Federal  Re- 
public of  Germany.  The  future  schedule 
for  ACRS  activities  will  be  discussed.  Re- 
ports will  be  made  to  the  Coiiunittee  re- 
garding the  NRC  program  to  evaluate 
integrity  of  reactor  pressure  vessels  de- 
signed and  fabricated  to  the  ASME  Boiler 
and  Pressure  Vessel  Code  Sections  I  and 
VTII  and  the  NRC  program  to  review  en- 
vironmental phenomena  at  sites  with 
facilities  for  processing  and  fabricating 
Plutonium. 

11:15  A.M. -12:00  Noon:  Executive  Ses- 
sion (Open>. — The  Committee  will  hear 
and  discuss  the  report  of  the  ACRS  Sub- 
committee and  consultants  who  may  be 
present  regarding  the  analytical  models 
formulated  to  evaluate  use  of  Exxcm  Nu- 
clear Company  Replacement  Fuel  for 
Light-Water  Reactors.  Portions  of  this 
session  will  be  closed  if  required  to  dis- 
cuss Proprietary  Information  related  to 
the  design,  fabrication,  or  operation  of 
this  fuel. 

1:00  P.M. -3:00  P.M.:  Meeting  Regard- 
ing Exxon  Nuclear  Company.  Inc.  Re- 
placement Fuel  for  Light-Water  Reac- 
tors (Open) . — The  Committee  will  hear 
and  discuss  information  with  representa- 
tives of  the  NRC  Staff  and  the  Exxon  Nu- 
clear Company,  Inc.,  and  the  Jersey  Cen- 
tral Power  &  Light  Companj-.  regarding 
the  ECCS  evaluation  models  for  replace- 
ment fuel  to  be  used  in  non-jet  pump 
boiling  water  reactors  and  pressurized 
water  reactors  with  low-pressure  con- 
tainment. 

Portions  of  this  session  will  be  closed 
if  required  to  discuss  Proprietary  Infor- 
mation related  to  the  design,  fabrication 
or  operation  of  this  type  fuel. 

3:00  P.M—5:00:  Executive  Session 
•  Open>. — The  Committee  will  hear  and 
discusathe  reports  of  ACRS  Subcommit- 
tee Chairmen  with  respect  to  ACRS  ac- 
tivities regarding  review  of  the  Zion  Nu- 
clear Station,  ACRS  review  of  the  Clinch 
River  Breeder  Reactor,  review  of  sites 
with  environmental  phenomena  for  Plu- 
tonium processing  and  fabrication  facili- 
ties, and  ACRS  review  of  the  NRC  plan 
to  reevaluate  siting  policy  and  practices. 

5.00  P.M.-6:30:  Executive  Session 
(Closed'' . — ^The  Committee  will  meet  in 
closed  Executive  Session  to  discuss  the 
qualifications  of  proposed  candidates  for 
appointment  to  the  Conunittee.  The 
Committee  wUl  discuss  a  proposed  ACRS 
report  on  safeguards  provisions  at  nu- 
clear facilities. 


Saturday.  February   12.   1977 

8:30  A.M.-4:30  PM.:  Executive  Session 
(Open). — "ITie  Committee  will  discuss 
proposed  ACRS  reports  and  activities  re- 
garding matters  considered  during  this 
meeting.  Portions  of  this  session  will  be 
closed  if  necessary  to  discuss  proprietary 
material  related  to  tlie  matters  being  dis- 
cussed. Portions  will  also  be  closed  if 
necessary  to  discuss  information  related 
to  safeguards  provisions  at  nuclear  facil- 
ities and  to  discuss  proposed  policy  and 
practice  regarding  conduct  of  ACRS 
activities. 

I  have  determined  in  accordance  witli 
Subsection  lOid)  of  Public  Law  92-463 
tliat  it  is  necessar>-  to  close  portions  of 
tlie  meeting  as  noted  above  to  protect 
material,  which  has  been  designated  na- 
tional security  inf  m-matlon  and  is  classi- 
fied under  E.O.  No.  11652  (5  VS.C.  552 
( b  I  ( 1  > .  to  protect  proiHietary  data  ( 5 
US.C.  552(b)(4)),  to  protect  the  con- 
fidentiality of  intra-agency  memoranda 
pr^ared  for  internal  agency  use  only 
aiid  discussion  of  information  which, 
if  written,  would  fall  within  the  provi- 
sions of  exemption  5  of  5  U.S.C.  552<b> 
<  5  U.S.C.  552(b)  (5) ) ,  to  preserve  the  con- 
fidentiality of  information  related  to 
safeguarding  of  special  nuclear  material 
(5  U.S.C.  552(b)(4)),  to  protect  infor- 
mation provided  in  confidence  by  individ- 
ual members  of  the  NRC  Staff  (5  U.S.C. 
552fb)(5i\  and  to  protect  information 
which,  if  released,  would  represent  an  un- 
due invasion  of  privacy  (5  U.S.C.  552(b' 
(6)  ».  Separation  of  factual  information 
and  information  considered  exempt  from 
disclosure  under  exemption  ( 1  > .  exemp- 
tion <4>.  exemption  (5),  and  exemption 
(6)  of  5  U.S.C.  552(b)  during  these  por- 
tions of  the  meeting  is  not  considered 
practical. 

Practical  considerations  may  dictate 
alterations  in  the  above  agenda  or  sched- 
ule. The  Chairman  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
manner  that  In  his  Judgment  will  facilit- 
ate the  orderly  conduct  of  business,  in- 
cluding provisionE  to  carry  orer  an  in- 
completed open  session  from  one  day  to 
the  next. 

The  Advisory  Committee  wi  Reactor 
Safegtiards  is  an  independent  group  es- 
tablished by  Congress  to  review  and  re- 
poit  on  each  (^pdication  for  a  cwistruc- 
tion  permit  and  on  each  application  for 
an  operating  license  for  a  reactor  facility 
and  on  certain  other  nuclear  safety  mat- 
ters. The  Committee's  reports  become  a 
part  of  the  public  record.  Although  ACRS 
meetings  are  ordinarily  open  to  the  pub- 
lic and  provide  for  oral  or  written  state- 
ments to  be  considered  as  a  pert  of  the 
Committee's  information  gathering  pro- 
cedure concerning  the  health  and  safety 
of  the  public,  they  are  not  adjudicatoi7 
type  hearings  such  as  are  conducted  by 
the  Nuclear  Regulatory  Commission's 
AtcHnic  Safety  k  Licensing:  Board  as  part 
of  the  Commission's  licensing  process. 
ACRS  meetings  do  not  normally  treat 
matters  pertaining  to  environmental  im- 
pacts outside  the  safety  area. 

With  respect  to  pvbiic  puticipatiea  in 
the  open  portion  of  the  meeting,  the  fol- 
lowing requirements  shall  apply: 
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«a)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  Items 
may  do  so  by  providing  a  readily  re- 
producible copy  to  the  Committee  at  the 
beginning  of  the  meeting.  Comments 
should  be  limited  to  safety  related  areas 
within  the  Committee's  purview.  Persons 
desiring  to  mail  written  comments  may 
do  so  by  mailing  a  readily  reproducible 
copy  thereof  in  time  for  consideration  at 
this  meeting.  Comments  postmarked  no 
later  than  February  2, 1977,  to  the  Execu- 
tive Director,  Advisory  Committee  on  Re- 
actor Safeguards,  Nuclear  Regulatory 
Commission.  Washington,  DC  20555  will 
normally  be  received  In  time  to  be  con- 
sidered at  this  meeting.  Background  In- 
formation concerning  items  to  be  con- 
sidered at  this  meeting  can  be  found  in 
documents  on  file  and  available  for  public 
inspection  at  the  Nuclear  Reg\ilatory 
Commission's  Public  Document  Room, 
1717  H  Street,  NW,  Washington.  DC 
20555  and  at  the  following  Public  Docu- 
ment Rooms:  , 

Otster  Creek  Nuclear  Power  Plant 

Ocean   County    Library,    15   H<->optr    .Avenue 
Tonv3  River,  NJ  08763 

D.C.  Cook  Unit   i 

>tau(ie  P.-cstou  Palenske  Memorml  Library, 
600  Market  Street.  St.  Joseph,  Ml  49065. 

(b)  Those  persons  wlslilng  to  make 
oral  statements  regarding  agenda  Items 
at  the  meeting  should  mak^e  a  request  to 
dio  so  prior  to  the  meeting,  Identifsrlng 
the  topics  and  desired  presentation  time 
so  that  appropriate  arrangements  can 
be  made.  The  Committee  will  receive  oral 
statements  in  safety  related  areas  within 
the  Committee's  purview  at  an  appropri- 
a|te  time  chosen  by  the  Chairman  of  the 
CtMumlttee. 

(c)  Further  Information  regarding 
topics  to  be  discussed,  whether  the  meet- 
ing or  portions  of  the  meeting  have  been 
cancelled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportimlty  to 
ixresent  oral  statements,  and  the  time  al- 
lotted therefor,  can  be  obtained  by  a  pre- 
paid telephone  call  on  February  9,  1977, 
to  the  OfQce  of  the  Executive  Director 
of  the  Committee  (Telephone:  202-634- 
1371)  between  8:15  AM.  and  5:00  P.M., 
Bastem  Time.  It  shoxild  be  noted  that  the 
above  schedxile  Is  tentative,  based  («  the 
anticipated  availability  of  related  infor- 
mation, etc.  It  may  be  nece&sary  to  re- 
schedule items  to  accommodate  required 
changes.  The  ACRS  Executive  Director 
will  be  prepared  to  describe  these  changes 
on  February  9, 1977. 

(d)  Questions  may  be  propomided  only 
by  members  of  the  Committee  and  Its 
consultants. 

<e)  The  use  of  still,  movie,  and  tele- 
vision cameras,  the  jrfiysical  lii.stallation 
and  presence  of  which  will  not  interfere 
with  the  course  of  the  meeting,  will  be 
permitted  both  before  and  after  the 
meeting  and  during  any  recess.  The  use 
ol  such  equipm«it  will  not,  however,  be 
allowed  whUe  the  meeting  is  In  session. 

(f )  Persons  with  agreements  or  orders 
permitting  access  to  proprietary  infor- 
■latJon  other  than  safeguards  informa- 
tigjD  may  attend  portions  of  ACRS  meet- 


inigs  where  this  material  k  being  dis- 
cussed Tip<m  confirmation  that  such 
agre«nents  are  effective  and  relate  to 
the  material  being  discussed. 

The  Executive  Director  of  tlie  ACRS 
should  be  Informed  of  such  an  agree- 
ment at  least  3  days  prior  to  the  meet- 
ing so  that  the  agreement  can  be  con- 
firmed and  a  determination  can  be  made 
regarding  the  applicability  of  this  agree- 
ment to  the  material  that  will  be  dis- 
cussed during  the  meeting.  Minimuni  in- 
f(B-mation  provided  should  include  in- 
formation regarding  the  date  of  the 
agreement,  the  scope  of  material  includ- 
ed in  the  agreement,  tlie  project  or  proj- 
ects involved,  and  the  names  and  title.s 
of  the  persons  signing  the  agreement. 
Additional  information  may  be  re<iuest- 
ed  to  identify  the  specific  agreement  in- 
volved. A  copy  of  the  executed  agree- 
ment should  be  provided  to  the  Execu- 
tive Director  at  the  beginning  of  the 
n^eeting. 

<g)  A  copy  of  the  trun.scnpt  of  the 
open  portion(s)  of  the  meeting  where 
factual  information  is  presented  will  be 
available  for  Inspection  during  the  fol- 
lowing workday  at  the  Nuclear  Regula- 
tory Commission's  Public  Document 
Room,  1717  H  Street,  NW,  Washington, 
nc.  Copies  of  the  minutes  of  the  meet- 
ing will  be  made  available  for  inspec- 
tion at  the  Nuclear  Regulatory  Conunig- 
siion's  Public  Document  Room,  1717  H 
Street,  NW.  Washhigton,  D.C.  on  or 
after  May  13,  1977.  Copies  may  be  ob- 
tained upon  payment  of  a.ujjvop!  iate 
charges. 

Dnted:  January  21,  1977. 

John  C.  Hoyle 
Advisory  Committee 
Management  OfP-ccr.' 

Note.  Tills  Is  a  republication  of  a  document 
wtilch  originally  appeared  at  4?  FR  45fl4. 
Jan.  25, 1977. 
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■  NATIONAL  TRANSPORTATION 
SAFETY   BOARD 

[N-AR  77^1 

SAFETY    RECOMMENDATIONS   AND 
RESPONSES 

j  Availability  and  Receipt 

The  National  Transportation  Safety 
Board  has  recommended  that  the  U.S. 
Department  of  Transportation  In  con- 
junction with  its  State  agent,  the  Maine 
Public  Utilities  Commission,  monitor  the 
compliance  actions  taJien  by  Maine  Util- 
ity Gas  Company  to  Insure  that  it  has 
established  operations  and  maintenance 
recordis  as  required  by  49  CFR  Part  H2. 
The  Class  n,  priority  followup  recom- 
mendation No.  P-7ft-101  was  i&ued  Jan- 
uary 17  f (blowing  investigation  of  a  flaeh 
fire  which  occurred  last  August  13  In  the 
basement  of  a  house  in  Bangor,  Maine. 

The  fire  killed  one  Maine  Utility  Qas 
CkHnpany  employee,  burned  two  other 
employees,  and  caused  minor  damage  to 
the  house.  Board  investigation  discloaed 
that  liquefied  petroleum  gas  admhoed 
with  air  at  7-lnches  water-column  pr«s- 
l 


i^art^  h.;.t  e.-xapccj  from  a  severel>  tor- 
rodcfl  segment  of  a  lV2-inch  baie  steel 
service  line  at  the  basement  waJl.  The 
escaping  gas  migrated  underground 
along  the  service  line  and  entered  the 
ba.sement  through  numerous  openings 
in  the  stone  foimdation  wall. 

In  its  recommendation  letter,  the 
Board  Indicated  that  the  gas  company's 
operating  procedures  did  not  include  in- 
structions for  the  type  of  operation  used 
by  company  servicemen  in  attempting 
to  locate  a  low  gas  pressure  problem  im- 
mediately before  the  fire  began.  These 
procedures  did  not  require  the  sei'vice- 
men  to  vent  open  sei-vice  lines  to  a  safe 
outside  location  or  to  monitor  the  at- 
mosphere for  combustible  gases  when 
working  in  confined  locations,  nor  did 
the  procedui-es  prohibit  smokmg  or  the 
introduction  of  other  ignition  som"ce.s 
while  working  near  gas  facilities.  Also, 
the  Board  stated  that  it  was  doubtful 
that  leakage  surveys  of  the  company's 
gas  mains  made  previously  by  a  contrac- 
tor were  adequate. 

Also  on  January  17  the  Safety  Board 
directed  five  Class  I  recommendations  to 
the  Maine  Utility  Gas  Company.  The 
Board  asks  mgent  followup  action  Ir, 
implementing  these  recwnmendations : 

Develop  written  procedures  to  Insure  tlie 
safety  of  company  personnel  and  the  public 
w.Uen  work  Is  performed  on  active  gas  facili- 
ties within  buildings  or  other  enclosed  loca- 
tions and  train  Its  employees  in  the  use  of 
the  procedures.  These  procedures  should  re- 
quire the  use  of  equipment  to  monitor  the 
atmosphere  for  combustible  gases  and  should 
prohibit  smoking,  open  flames,  or  oth«'r 
sources  of  Ignition.  (P-7ft-96) 

Inspect  a  sample  of  the  bare  steel  ga»i  seiv- 
I'-e  lines  at  foundation  walls  to  determine  ihi" 
systemwide  extent  of  corrosion  and  perfori.i 
a  fiurvey  capable  of  detecting  gas  leakage  lh;ir 
includes  all  service  lines,  meter  set  a5.s€J»> 
biles,  and  openings  In  foundation  waUs  near 
ga.s  service  lines.  Based  upon  the  result^^  o; 
11.  J  insjjection  and  survey,  take  nece^-^arj - 
.•orrectlve  action.  (P-76-9T) 

Determine  areas  of  active  corrosion  and  In- 
Ktall  necessary  cathodic  protection  to  stop 
i-orroslon  which  could  result  in  a  condlticu 
detrimental  to  public  safety.  (P-76-98) 

Determine  the  odor  mtenslty  of  the  gas  st 
one-flfth  of  Its  lower  explosive  limit  and  pe- 
riodically sample  the  Intensity  at  representa- 
tive locations.  (P-76-99) 

Maintain  operation  and  maintenance  rec- 
ords as  required  by  49  CFR  Part  192 
( P-76-100) 

A  third  recommendation  letter  \va.-~ 
forwarded  by  the  Board  on  January  17  tn 
the  American  Society  of  Mechanical  En- 
gineers Gas  Piping  Standards  CMnmittee 
The  CIeuss  n  recommendation.  No.  P-76- 
102,  also  issued  in  connection  with  tlie 
Bangor  accident,  asked  that  the  Coin- 
mittee  provide  priority  followup  action  ii, 
revising  its  Guide  for  Gas  Transmissio3i 
and  Distribution  Systems,  Appendix  G- 
11,  to  include  information  appropriate  to 
heavier-than-air  gases  which  will  guide 
operators  of  systems  transporting  the.^e 
*>gases  in  the  selection  of  gas  leakage  de- 
tection techniques  and  procedures. 

The  Federal  Highway  Admmistration. 
by  letter  of  January  18,  has  acknowl- 
edged the  Safety  Board's  letfer  of  De- 
cember 21  redirecting  recommendations 
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H-76-2  and  H-7e-3  from  the  National 
Highway  Traffic  Safety  AdminlstratiOQ 
to  FHWA.  (See  41  PR  56739,  December 
29.  1976.)  These  reccsnmendatloDs  were 
developed  as  a  result  of  the  Board's  in- 
vestigation of  the  railroad-automobile 
grade  crossing  collision  which  occurred 
in  Tracy,  California,  March  9,  1975. 
FHWA  notes  that  the  basic  issues  in- 
volved in  railroad  grade  crossing  safety 
and  programs  conducted  by  the  Depart- 
ment of  Transportation  were  discussed 
with  Safety  Board  representatives  at  a 
meeting  last  June  14.  The  meeting  was 
initiated  by  FHWA's  Office  of  Engineer- 
ing, partly  as  a  result  of  tlie  Board's  re- 
port on  the  Ti-acy  accident,  and  was  at- 
tended by  rei>resentatives  of  the  Federal 
Railroad  Administration  and  NHTSA. 
FHWA  states  that  its  formal  response  to 
these  recommendations  will  be  an  exten- 
sion and  updating  of  the  information 
provided  to  Board  representatives  at  that 
meeting. 

The  Safety  Board's  letter  of  January 
17  to  the  Federal  Aviation  Administra- 
tion supplies  comments  on  PAA's  notice 
of  proposed  rulemaking  76-23 — Addi- 
tional Weather  Information:  Domestic 
and  Flag  Carriers,  published  last  Novem  - 
her  15  at  41  FR  50275.  While  the  Board 
concurs  with  the  intent  of  the  pi-opo.^^al. 
certain  reservations  are  expressed. 

The  preamble  to  NPRM  76-23  quotes." 
in  part,  the  Safety  Board's  recommenda  - 
tion  A-74-14.  resulting  from  the  July 
1973  crash  of  an  Ozark  Airlines  FH-227B 
at  St.  Louis,  Missouri.  The  recommenda- 
tion, in  part,  was  that  the  FAA  "•  •  • 
implement,  in  coordination  with  the  Na- 
tional Weather  Service,  a  system  to  re- 
lay severe  -thunderstorms  and  tornado 
bulletins  expeditiously  to  inboimd  and 
outbound  flights  when  such  bulletins  in- 
clude the  terminal  area."  The  Board 
states  that  the  letter  to  FAA  was  quite 
clear  in  pomtmg  out  that  the  tower  and 
approach  control  facility  had  no  system 
for  the  relay  of  severe  weather  warning 
bulletins  to  inc(»ilng  and  outgoing 
flights.  The  Board  did  not  intend  tiiat 
the  company  have  the  responsibility  In 
the  terminal  area. 

The  Board  states  that  its  operational 
and  investierative  exp«ience  and  the 
findings  of  Its  ongoing  study  of  terminal 
area  thunderstorm  problems  indicate 
that  the  timely  transmission  of  signifi- 
cant weather  information  by  the  com- 
pany dispatcher  to  a  flight  in  the  ter- 
minal area  is  not  feasible  because  of 
communications  difficulties.  The  Board 
believes  that  the  responsiblUty  for  trans- 
mission of  such  Information  necessarily 
devolves  to  the  controDer  and  that  the 
proposed  14  CFR  121.601(c)  as  it  per- 
tains to  the  terminal  area  is  not  prac- 
tical. The  Board  therefore  considers  rec- 
ommendation A-74-14  to  be  still  appli- 
cable and  is  canying  it  on  Board  records 
as  an  "oipea"  item. 

Further  commeating  on  the  FAA  pro- 
posal, the  Board  notes  that  althoagh 
the  majw  air  earrleiB  have  meteori^ogl- 
cal  depaitments  wfaftcta  taBor  weather 
Infomstloii  for  thetr  OldUs  and  ino- 
vlde  forecasts  of  low-levd  wind  shear, 


many  carriers  do  not  have  company  me- 
teorologists and  depend  on  the  products 
of  the  National  Weather  Ser\'ice.  The 
Board  notes  that  although  NWS  issues 
forecasts  for  clear  air  turbulence  and 
thunderstorms,  it  does  not  provide  rou- 
tine forecasts  of  low -level  wmd  shear, 
accordingly,  there  is  no  way  many  dis- 
patch departments  can  provide  such 
forecasts  to  flightcrews.  According  to  the 
Board,  similar  problems  no  doubt  exist 
on  mtemational  routes  where  the  dis- 
patcher might  be  separated  from  the 
flight  by  thousands  of  miles,  and  such 
forecasts,  even  if  issued  by  tlie  variou> 
meteorological  authorities,  are  not  nec- 
essarily available  to  the  dispaiciier 

Safety  recommendation  letter?  are  avail- 
able to  the  general  public:  single  copies 
may  be  obtained  without  charge.  Copies  of 
letters  concerning  reconunendations  may  be 
obtained  at  a  cost  of  $4.00  for  service  and 
10<  per  page  for  reproduction.  All  requests 
must  be  in  writing,  identified  by  recommen- 
dation number  and  date  of  publication  of 
this  Federal  Register  notice.  Address  in- 
qv^irles  to:  Publications  Unit,  National 
Transportation  Safety  Board.  Washington. 
D.C.  20594. 

(Sec.  307  of  the  Indei)endent  Safety  Board 
Act  of  1974  (Pub.  L.  93-633.  88  Stat  2172 
(49  use.   1906)  M 

Margaret  L.  Fisher. 
Federal  Register  Liai^'on  Offlcer 

Jaku.ary  24,  1977. 
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PRIVACY  PROTECTION   STUDY 
COMMISSION 

MEETING 

Tlie  Privacy  Protection  Study  Com- 
mission will  hold  meetings  on  February  2 
(Wednesday) ,  3  (Thursday^ ,  9  (Wednes- 
day).  10  (Thursday!,  17  (Thursday), 
and  18  (Friday).  1977  for  the  purpose 
of  internal  deliberations  and  discussion 
with  staff.  The  meetings  will  be  held 
from  9:00  a.m.  to  5:30  pjn.  each  day  in 
Rocwn  2358,  Raybum  House  Office  Build- 
ing, Washington,  D.C. 

Topics  of  discussion  for  February  2,  3. 
9,  and  10  may  include  the  following 
Conmiission  projects:  Credit,  credit  re- 
pc«i;lng,  insurance,  and  medical  rec- 
ords. "Hie  sessions  on  February  17  and  18 
will  include  a  discussion  of  educatlcwi 
records,  research  and  statistics,  and  im- 
plementation of  the  Privacy  Act  of  1974. 

It  has  been  determined  in  writing  by 
the  Acting  Director  of  the  Office  of  Man- 
agement and  Budget.  James  L.  Mitchell, 
that  these  meetings  of  the  Commission 
to  be  held  February  2,  3,  9  and  10  may 
be  closed  under  section  10(d)  oi  the  Ped- 
eral  Advisory  Committee  Act  and  under 
exemption  5  of  the  Freedom  of  Infor- 
mation Act,  5  U.S.C.  552(b)(5).  The 
Commission  will  discuss  the  progress  of 
draft  refx>rts  being  undertaken  by  the 
staff  of  the  Commissi<xi.  No  recommen- 
datloDs  wUl  be  glvoi  to  anyone  outside 
of  the  Commission  nor  will  the  Commis- 
sion take  any  final  actions  In  closed  ses- 
sion. Also,  a  full  vert>atim  transcript  will 
be  tB^en  tor  all  sessions. 


Far  further  information,  contact  John 
Barker.  Public  Affairs  Director,  at  202- 
634-1477. 

Carole  W.  Parsons. 
Execujtive  Director.  Privacp 
Protection  Study  Commission 

(FR  Doc.77-2607  Filed  1-26- 77; 8: 45  ami 

SECURITIES  AND   EXCHANGE 
COMMISSION 

(File  No.  SR-Ames-76  30] 
AMERICAN  STOCK  EXCHANGE.   INC. 
Order  Approving  Proposed  Rule  Change 

January   18.  1977 

On  December  13.  1976,  the  American 
Stock  Exchange,  Inc.  ("Amex'i .  86  Trin- 
ity Place.  New  York.  N.Y.  10006.  filed 
with  the  Commission,  pmsuant  to  Sec- 
tion 19(b>  of  the  Securities  Exchange 
Act  of  1934  (the  "Act")  and  Rule  L9b-4 
thereunder,  a  proposed  rule  change 
amending  the  Amex  constitution  and 
rules  to  reflect  the  proposed  transfer 
of  the  clearing  agency  business  of  the 
American  Stock  Exchange  CHearing  Cor- 
lx>ration  ("ASECC") .  the  Amexs  wholly- 
owned  clearing  subsidiary,  to  the  Nation- 
al Securities  Clearing  Corporation 
iNSCC").  The  proposed  amendments 
were  filed  in  connection  with  the  pending 
application  of  NSCC  as  a  registered 
clearing  agency. 

In  accordance  with  Section  19' bi  of 
the  Act  and  Rule  19b-4  thereunder,  no- 
tice of  the  proposed  rule  change  was 
published  in  the  Federal  Register  (42 
FR  85,  January  3,  1977) ,  and  the  pubUc 
was  invited  to  submit  comments.  Notice 
of  the  filing  and  an  invitation  for  com- 
ments also  appeared  in  Securities  Ex- 
change Act  Release  No.  13103.  Decem- 
ber 23,  1976.  No  letters  of  comment  vere 
received. 

The  Commission  finds  that  the  pro- 
posed rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations  thereun- 
der.' Furthermore,  in  view  of  the  pro- 
posed transfer  of  the  clearing  agency 
business  of  ASECC  to  NSCC,  the  Com- 
mission finds  good  cause  for  approving 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of  publica- 
tion of  notice  of  the  filing  thereof. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
contained  in  Pile  No.  SR-Amex-76-30  be, 
and  it  hereby  Is,  approved  pro\Tded,  how- 
ever, that  the  proposed  rule  change  will 
not  become  effective  prior  to  the  effec- 
tiveness, and  implementation  by  NSCC, 
of  the  order  granting  NSCC  registration 
as  clearing  agency.' 


-  The  Commission's  approval  of  the  amend- 
ments to  the  Ames  constitution  and  rules  is 
subject,  nevertheless,  to  ttie  Commission's 
review  pursuant  to  SecUoa  31(b)  of  tbe  Se- 
curities Acts  Amendments  at  197S.  See  Secu- 
rities Exchange  Act  Release  No.  13027  (De- 
cember 1.  1976). 
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For  the  Coniinis;  lori  hy  iht  Dm  •  •/)  of 
Market  Regulation  pursuant  to  drJe- 
gated  Ruthorlty. 


\VR  ])< 


GFOBf;i    A.  F]<ASiMMONS. 

Secretary. 

:   2i  !Li  FUCU   1    20   n  8  45  am) 


(SR  NASI>-7<5^  10) 

NATIONAL  ASSOCIATION  OF  SECUF?tTIES 
DEALERS,   INC. 

|Order  Approving  Proposed  Rule  Change 
Januart  18,  1977. 

.  The  National  Association  of  Securities 
Etealers,  Inc..  1735  K  Street,  N.W..  Wash- 
ington, D.C.  20006  (the  "NASD")  submit- 
ted on  September  28,  1976,  a  proposed 
rule  change  under  Rule  19b-4  to  amend 
Section  4  of  Schedule  G  under  Article 
XVm  of  the  By-Laws  of  the  NASD  to 
provide  that  the  charge  to  members  for 
transactions  in  eligible  securities  re- 
ported in  the  consolidated  transaction 
r^orting  system  <the  "consolidated  sys- 
tem") contemplated  by  Rule  17a.- 15  un- 
der the  Securities  Exchange  Act  of  1934 
<ttie  "Act")  through  the  NASDAQ  sys- 
tem be  altered  from  $.20  per  transaction 
for  all  transactloas,  to  $.20  per  transac- 
tion for  transactions  reported  prior  to 
January  1,  1976.  and  $.10  per  transaction 
for  transactions  reported  subsequent  to 
January  1,  1976. 

The  schedule  of  changes  proposed  to 
be  amended  (contained  in  Section  4  of 
Schedule  G)  was  originally  filed  with 
the  Commission  on  March  21,  1975,  In 
conjunction  with  other  rule  changes 
'contained  in  Sections  1  2  and  3  of 
Schedule G>  governing:  ti>  the  i-eporting 
of  transactions  in  eligible  struritles,  and 
(11)  antimanipulative  rules  relating  to 
over-the-counter  trading  In  .«;uch  secu- 
rities. 

The  provisions  of  Schedule  G  were 
amended  by  the  NASD  and  refiled  with 
tbe  Commission  on  June  4.  1975,  and 
were  deemed  by  the  Commission  to  have 
been  filed  imder  Section  19(b)  of  the 
Act,  as  amended  by  the  Seciirities  Acts 
Amendments  of  1975.  In  view  of  the  need 
to  Implement  the  NASD  rule  changes 
IHr<H>06ed  in  Article  XVllI  of  the  NASD's 
^-Laws  and  Schedule  G  thereunder 
(the  "NASD  Rule  Changes")  immedi- 
ately to  permit  the  scheduled  commence- 
ment of  the  consolidated  system  on 
June  16,  1975,  the  Commission  ordered 
the  NASD  Rule  Changes  into  effect  sum- 
marily pursuant  to  Section  19«b)  (3)  (B) 
ot.ihe  Act  on  June  11,  1975.  Notice  of 
tlutt  action  was  provided  by  Securities 
Act  Release  No.  11461  (June  11.  1975), 
published  in  the  Federal  Register  on 
June  18,  1975  < 40  PR  25730) .  That  release 
also  solicited  public  comment  on  the 
NASD  Rule  Changes.' 


"On  January  1.3,  1377,  tlu-  Coiiuiiis.,lon  Is- 
sued an  order  granting  NSCC  reflstratlon  as 
a  clearing  agency  .subject  to  the  terms,  con- 
ditions and  directives  contained  In  the  order. 
See  Securities  Exchange  Act  tUlea»e  No. 
13163  (January  13,  1977). 

>Tlke  orlgloal  deadline  for  tiubmisNlon  of 
vrltten  comments  on  the  proposals  was 
Jvn»  30,   1975;    the  time  for  t»i)oh  comment 


NOTICES 

On  Mjy  112,  1976,  the  Commission  ap' 
proved  Article  XVm  of  the  NASD  By- 
Laws  and  Sections  1,  2  and  3  thereunder, 
a.s  modified  on  December  15,  1975,  with 
res!)ect  to  the  method  of  reporting  trans* 
actions  effected  by  NASD  members  at 
a  price  plus  or  minas  a  commi.ssion,  com- 
mission equivalent,  or  differential.'  With 
respect  to  the  fees  and  charges  contained 
in  Section  4  of  Schedule  G,  the  Com- 
mission determined  to  take  no  formal 
action,  but  acknowledged  the  con.sent  of 
the  NASD  to  a  further  extension  of  tlic 
time  within  which  the  Commission  i.-^  re- 
quired to  act  on  the  proposed  fees  and 
charges.'  In  so  doing,  the  Comml.ssion 
noted  that  it  understood  that  the  reason 
the  NASD  consented  to  the  further  ex- 
teiision  of  time  was  to  perniil  an  oppor- 
tunity for- Internal  resolution  of  certain 
ls$ues  relating  to  the  proposed  fee.s  con- 
tained in  Section  4  bi  Schedule  G.'  The 
Commission  under.stands  that  the  revised 
transaction  fees  proposed  by  the  NASD 
represent  a  resolution  of  tho.se  issue.s. 

Notice  of  the  proposed  rule  change  to- 
gether with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
<  Securities  Exchange  Act  Release  No. 
12914  (October  21,  1976) )  and  by  publi- 
cation in  the  Federal  Register  '41  FR 
47300  'October  28,  1976)).  Interested 
persons  were  Invited  to  submit  wTitten 
data,  views  and  arguments  concerning 
the  proposal  by  November  27,  1976.  The 
Commi.s.^ion  has  not  received  any  com- 
ments concerning  the  propo-sed  rule 
change. 

The  Commission  finds  that  tlie  pro- 
posed rule  change  is  consistent  with  the 
requirements  of  the  Act,  and  the  rulee 
and  regulations  thereunder  applicable  to 
national  securities  associations,  and  in 
particular  the  requirements  of  Section 
1$A  of  the  Act  and  the  rules  and  regula- 
tions thereunder. 

It  is  therefore  ordered,  Pursuant  to 
section  19<  b)  <  2)  of  the  Act,  that  the  pro- 
posed rule  change  referenced  above  be, 
and  it  hereby  is,  approved. 

For  the  Commission  by  the  Division  Of 
A|arket  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fit/simmons, 
Secretary. 

iKRDoi:.77  2<>24  Piled  1   2C  77;8.4,'j  ani| 


was  extended  until  July  IR.  1975.  in  Seciu-itiaE 
Exchange  Act  Release  No.  11508  (June  30. 
1976).  and  untU  October  1,  1975,  In  SecurlUas 
Exchange  Act  Release  No.  11653  (Septem- 
ber 15,  1976) ,  40  FR  43284  ( 1975) .  See  also 
Secul-ltiea  Exchange  Act  Release  Nos.  11546 
(July  10,  1976) .  40  PR  53086  (1976) ,  and  11951 
(December  24,  1975),  41  F^  836  (1976). 

T  Securities  Exchange  Act  Release  No.  1243S 
(May  12,  1976).  See  Securities  Exchange  Act 
Release  No.  11951  (December  24,  1975),  41 
FR  836. 

»  Securities  Exchange  Act  Release  No  12438 
(May  13.  1976).  at  2,  n.  3. 

i»Id.  See  also  Pile  No.  SR-1  for  previous 
c.iimments  received  with  respect  to  the  NASB 
ti-ansactlon  fee^i 


[Pile  No.  SRNTSE  76-29 1 

NEW  YORK  STOCK   EXCHANGE,    INC 

Order  Approving  Pi  oposed  Rule  Change 

Jantjary  18, 1977. 

On  April  30.  1976,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  11  Wall 
Street,  New  York,  New  York  10005  filed 
with  the  Commission,  pursuant  to  Sec- 
tion 19(b)  of  the  Securities  Exchange 
Act  of  1934  (the  "Act")  and  Rule  19b-4 
thereunder,  a  proposed  rule  change 
amending  the -NYSE  constitution  and 
i-ules  to  reflect  the  proposed  transfer  of 
the  clearing  agency  business  of  Stock 
(Clearing  Corporation  ("SCQ"),  the 
NYSE's  whoUy-owned  clearing  subsidi- 
ary, to  the  National  Securities  (Clearing 
Corporation  ("NSCC").  The  proposed 
amendments  were  filed  in  connection 
with  the  pending  application  of  NSCC 
as  a  registered  clearing  agency. 

In  accordance  with  Section  19<b>  of 
the  Act  and  Rule  19b-4  thereunder,  rio- 
tice  of  the  proposed  rule  change  wa," 
published  In  the  Federal  Register  (41 
FR  23499,  June  10,  1976) ,  and  the  public 
was  invited  to  submit  comments  Notice 
of  the  filing  and  an  Invitation  for  com- 
ments also  appeared  in  Securities  Ex- 
change Act  Release  No.  12512,  June  3. 
1976.  No  letters  of  comment  were 
received. 

The  Ctonmission  finds  that  the  pro- 
posed rule  change  is  consistent  with  the 
requirements  of  the  Act  and  tjie  rule.<- 
and  regulations  thereimder  applicable  tc- 
national  secmities  exchanges,  and  in 
particular,  the  requirements  of  Section 
6  and  the  rules  and  regulation.^  tliere- 
imder.' 

It  is  therefore  ordered,  pursuant  to 
.section  19(b)  (2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
contained  in  File  No.  SR-NYSE-76-29 
be.  and  it  hereby  is.  ai^roved  provided, 
however,  that  the  proposed  rule  change 
will  not  become  effective  prior  to  the  ef- 
fectiveness, and  Implementation  by 
NSCC,  of  the  order  granting  NSCC  rey- 
Lstration  as  a  clearing  agency.' 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

Georoe  a.  FiTZsia-JONs 

Secrf:Uir-/ 

IFRDoo.77  2«J79  Filed  1   2li-77;.T  4;>  air,! 
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'  The  Commission's  approval  of  ihe  aiiKrud- 
ments  to  the  NT8E  constitution  and  rules 
is  subject,  nevertheless,  to  t3ie  Commlsslon'e 
review  pursuant  to  Beetlon  81(b)  of  tbe  Se- 
curities Acts  Amendments  of  1976.  Bee  Se- 
curities Exchange  Act  Release  No.  13037 
(December  1, 1976). 

*  On  January  13.  1077.  tbe  Commission  Is- 
sued an  order  granting  NSCC  registration  ■• 
a  elearing  agency  subject  to  tbe  terms,  con- 
dltloins  and  directives  contained  In  the  mcder. 
(See  Securities  Exchange  Act  Release  Ifo. 
13163  (January  13.  1977) 
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[Release  No.   34-13171;   Pile  »o.  SR-PHLX 

is-as] 

PHILADELPHIA  STOCK  EXCHANGE,   INa 

Self-Regulatory  Organizations;  Proposed 
RuleCtMnge 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  as  amended  by  Pub. 
L.  No.  94-29,  16  (June  4,  1975) ,  notice  is 
liereby  given  that  on  Deo«nber  30,  1976, 
the  above  mentioned  self-regulatory 
organization  filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  follows: 

PHLX'  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rttle  CThange 

Centramart  provides  a  system  for  the 
automatic  execution  of  orders  on  the 
Exchange  equity  floor  imder  predeter- 
mined conditions.  Orders  accepted  tmder 
the  system  may  be  executed  on  a  fully 
automated  or  manual  basis.  Securities 
admitted  to  dealings  on  the  equity  floor 
are  eligible  for  trading  on  the  Ctentra- 
mart  System  in  which  equity  specialists 
and  memb^  organizations  may  choose 
to  tiarticipate.  Tiie  conditions  under 
which  orders  will  be  accepted  and  exe- 
cuted are  set  forth  below.  When  used 
in  these  rules  PRL  means  a  combined 
round-lot  and  odd-lot  order.  TTie  Cen- 
tramart rules,  conditions  and  guidelines 
do  not  apply  to  orders  not  on  the  sys- 
tem, and  existing  rules  governing  the 
latter  dealings  are  not  affected  hereby. 

1.  Member  organizations  wishing  to 
participate  in  Centramart  will  under-  ^ 
take  to  send  to  the  Philadelphia  trading 
floor  all  of  their  market  cnrders  and  lim- 
it orders  up  to  299  shares  in  securities 
traded  under  Centramart. 

2.  Only  agency  orders  may  be  exe- 
cuted under  Centramart. 

3.  Floor  brokerage  <»  service  charges 
on  orders  executed  under  Centramart 
are  subject  to  negotiation  by  the  spe- 
cialist and  the  participating  member  or- 
ganization. An  automated  execution  pro- 
gram, by  nature,  InTCdves  set  param- 
eters. The  Exchange  permits  such  a  pro- 
gram but  does  not  require  Its  men)l>ers 
to  participate  in  it.  Thus,  fees  are  ulti- 
mately subjected  to  con^wtitive  determi- 
nation. Members  may  ciioose  to  deal  on 
the  program,  not  on  the  program,  or  on 
other  markets. 

4.  When  the  prices  of  limit  orders  en- 
tered under  Centramart,  or  by  floor 
brokers  representing  member  organiza- 
tions not  participating  in  the  system,  or 
by  competing  maiicet-makers,  are  be- 
tween the  New  York  market  and  Phila- 
delphia market  quotes,  it  is  the  resp<H)si- 
bility  of  the  specialist  to  reflect  such 
prices  in  the  Philadelphia  quote  <m  Cen- 
tramart and  allow  any  agency  ord^  in 
the  crowd  to  partio^te  In  the  trans- 
action occurring  on  Centramart. 

5.  All  market  orders  will  be  executed 
immediately  upon  entry  in  the  system. 

6.  Market  orders  (round-lots,  odd-lots 
and  PRL's  up  to  290  shares)  altered 
prior  to  9:57  ajn.,  will  be  executed  at 
the  New  York  market  (x>Milng  price.  In 
the  case  at  delayed  op^iings  executkxi 


will  occur  at  the  New  York  market  open- 
ing price. 

7.  Jtorket  orders  (round-lots,  odd-lots 
and  PRL's  up  to  299  shares)  entered  af- 
ter 9:57  ajn.  will  be  executed  on  the 
best  bid/ask  quote  on  either  the  Phila- 
delphia or  New  York  markets. 

8.  Odd-lot  limit  orders  wUl  be  ex- 
ecuted at  the  limit  price  when  a  sale 
takes  place  on  the  New  York  market 
either  at  or  through  the  limit  price.  An 
odd-lot  stop  or  stop  limit  order  which 
becomes  a  market  order  will  be  executed 
on  the  next  sale  in  the  New  York  market 
plus  or  minus  a  differential  if  any  Is 
charged. 

9.  Round-lot  limit  orders  and  PRL 
limit  orders  will  be  executed  at  the  limit 
price  when  an  accumulative  volume  of 
500  shares  prints  at  the  limit  price  on 
the  New  York  market  after  the  time  of 
entry  of  any  such  order  into  Cwitramart. 
A  maximum  of  300  shares  win  be  exe- 
cuted on  each  such  accumulation  of  500 
shares  for  each  participant  in  Centra- 
mart.  Round -lot  limit  orders  and  PRL 
limit  orders  are  distributed  to  the  spe- 
cialists for  manual  execution  based  on 
the  above  conditions. 

10.  Upon  awjroval  of  a  Floor  Proce- 
dure Committee  member,  the  ^jeclalist 
will  have  the  right  to  refuse  by  9:55  a.m. 
round-lot  and  PRL  orders  which  create 
a  net  long  or  short  position  in  excess 
of  1.000  shares. 

11.  In  case  of  a  trading  halt,  orders 
will  be  executed  based  on  the  re<«>ening 
price. 

12.  Under  imusual  market  conditions 
such  as  imbalance  in  the  influx  ot  or- 
ders, specialist  cam  seek  relief  during  tiie 
trading  day  from  iJerfonnance  ccmdl- 
tions.  In  such  case,  only  a  Floor  Pro- 
cedure Committee  member  may  authcw- 
ize  such  relief. 

13.  It  is  permissible  for  the  specialist 
and  the  i}aj:ticipant8  to  adjust  Centra- 
mart  executions  when  the  latter  take 
place  outside  the  New  York  mai*et  range 
for  the  day  because  of  erroneous  quota- 
tion or  sales  Information. 

14.  Orders  to  which  special  conditions 
are  attached  and  orders  which  exceed 
299  shares  may  be  accepted  imder 
Centramart  but  su<di  orders  will  be  exe- 
cuted manually  by  the  specialist. 

PHLX'  Statement  of  Basis  and  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide,  as  an  alternative, 
an  efficient  syston  under  which  special- 
ists on  an  autcHnatIc  and  predetermined 
basis  can  expand  their  market-making 
activities  to  serve  the  Investing  public. 

Ilie  proposed  rule  change  establishing 
an  alternate  system  for  the  execution  of 
orders,  is  consistent  with  the  registration 
and  functicms  of  odd-lot  dealers  and 
specialists  as  contemplated  under  Sec- 
tion 11(b)  of  the  Exchange  Act. 

No  written  commnits  have  been  re- 
ceived from  members  on  the  proposed 
rule  change.  During  developmental 
stages  and  operation  of  the  pflot  pro- 
gram, oral  comments  and  recommenda- 
tions have  been  received  from  specialists, 
members  and  technlcid  resource  people. 


No  burden  on  competiticMi  will  be  im- 
posed by  the  proposed  Rule. 

The  PHLX  does  not  consent  to  eui  ex- 
tension of  the  time  periods  specified  in 
Section  19(b)  (2)  of  the  Act. 

On  or  before  March  7,  1977,  or  within 
such  longer  period  (I)  as  the  Commis- 
sitm  may  designate  up  to  90  days  of 
sach  date  if  It  finds  such  knger  period 
to  be  appropriate  and  puMishes  its  rea- 
sons for  so  finding  or  (11)  as  to  which 
the  above-mentioned  sdf-regulatory  or- 
ganization consents,  the  CJtxnmission 
will: 

A.  by  order  approve  such  proposed  i-ule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should 
be  disapproved. 

Int«ested  persons  are  invited  to  sub- 
mit written  data,  views  and  su-guments 
concerning  the  foregoing.  Persons  desir- 
ing to  make  writtei  sulxnissions  should 
file  six  copies  thereof  with  the  Secretary 
of  the  Commission.  Securities  and  Ex- 
change COTmnission.  Washington,  D.C. 
20549.  Copies  of  the  filing  with  respect  to 
the  foregoing  and  of  all  written  submis- 
sions will  be  available  for  inspection  and 
ct^ying  In  the  Public  Reference  Room, 
1100  "L"  Street,  N.W..  Washington.  DC. 
C(^ies  of  such  filing  will  also  be  available 
for  inspection  and  c<H>ylng  at  the  prin- 
cipal oflSce  ot  the  above-maitioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  refer- 
enced in  the  caption  above  and  should 
be  submitted  on  or  before  February  17. 
1977. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons, 

Secretary. 
January  14,  1977. 

(PR  IX>c.77-2620  Piled  1-26-77; 8: 45  am] 


[Release  No.  34-13176] 
RESCHEDULING  PUBLIC  FORUM 
On  Deceml>er  8.  1976  [41  FR  54785 
(12-15-76)]  the  Commission  announced 
that  a  public  forum  would  be  held  on 
January  28.  1977  for  the  purpose  of  re- 
ceiving oral  presentations  from  a  repre- 
sentative selection  of  perscois  who  are 
Interested  in  the  establishment  of  a  na- 
tionwide investor  dispute  grievance  sys- 
tem. Because  a  relatively  large  number 
of  persons  have  indicated  an  interest  in 
appearing  at  the  public  forum  and  mak- 
ing an  oral  presentation,  the  Commission 
today  announced  that  the  public  forum 
would  be  rescheduled  to  February  9-10. 
1977. 

By  the  Ccxnmission. 

George  A.  Fitzsimmons, 
Secretary. 

January  17,  1977. 

( PR  Doc  77-9633  FUed  1-36-77: 8 :46  MB] 
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[812-4076] 
WILLOW  FUND,  INC. 

Application  for  Temporary  Order  of 
Exemption 

jAmJARY  18,  1977. 

Notice  is  hereby  given  that  The  Willow 
Fund.  Inc.  ("Applicant"),  1  Chase  Man- 
hattan Plaza.  New  York,  N.Y.  10005,  an 
open-end  non-diversified  management 
investment  company  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"'),  has  filed  an  application  on  Jan- 
uary 4,  1977,  and  an  amendment  thereto 
on  January  17,  1977,  pursuant  to  Section 
10<e)  of  the  Act  for  an  order  of  the 
Commission  temporarily  exempting  Ap- 
plicant from  the  requirements  of  Section 
10(b)  of  the  Act  to  the  extent  specified 
therein.  All  Interested  persons  are  re- 
ferred to  the  application  oni  file  with  the 
Commission  for  a  statement  of  the  repre- 
sentations contained  therein,  which  are 
summarized  below. 

Werthelm  ti  Co.,  Inc.  (the  "Corpora- 
tion") Is  an  Investment  banking  firm  and 
a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934.  The 
Corporation  acts  as  Applicant's  regular 
broker  in  the  execution  of  Its  portfolio 
transactions,  and  is  also  the  principal 
underwriter  of  Applicant's  shares.  Wer- 
thelm &  Co.,  a  partnership,  owns  sub- 
stantially all  the  outstanding  voting 
stock  of  the  Corporation.  Wertheim  Ad- 
visers. Inc.  ("Advisers"),  a  wholly-owned 
subsidiary  of  the  Corporation,  acts  as  in- 
vestment adviser  to  Applicant,  and  the 
Corporation  acts  as  Applicant's  sub- 
Investment  adviser.  Applicant  and  Ad- 
visers have  no  employees  other  than  their 
dficers.  All  of  Applicant's  officers  are 
aflOIlated  persons  or  Interested  persons 
of  the  Corporation.  All  persons  who  per- 
form services  for  Applicant  are  employees 
of  the  Corporation  or  one  of  Its  subsidi- 
aries. The  Corporation  provides  the  nec- 
essary personnel  and  services  to  permit 
Advi-^fr.-;  to  .serve  .\pplicant.  Applicant 
ha.<-  no  ficilities  apart  from  those  pro- 
vided by  thp  Corporation.  Applicant  rep- 
resent.'; tliat  Werthelm  &  Co.  and  Ad- 
visers, and  all  partners,  directors,  oflScers 
and  employees  thereof,  are  affiliated  per- 
sons or  interested  persons  of  the  Corpo- 
ration within  the  meaning  of  sections 
2(a)  (3>  and  2faWi9)fB\  respectively, 
of  the  Act. 

Prior  to  Decembec  16.  1976.  the  Appli- 
cant's Board  of  Difectors  conslst«l  of 
five  members,  two  of  whom  were  affili- 
ated and  Interested  persons  of  the  Cor- 
poration, and  three  of  whom  were  not 
affiliated  or  Interested  persons  of  the  Cor- 
poration. The  application  states  that  on 
December  16,  1976,  one  of  the  non-aflaii- 
ated  and  non-Interested  directors  of  Ap- 
plicant resigned  unexpectedly  leaving  two 
of  Applicant's  current  four  directors, 
Messrs.  Frederick  A.  Kllngensteln  and 
Robert  Bach,  as  affiliated  and  interested 
persons  of  the  Corporatlrai,  and  Appli- 
cant's two  other  current  directors  as  non- 
affiliated and  non-Interested  persons  of 
the  Corporation.  As  a  residt  of  this  resig- 
nation, the  non-afBllated  and  non-In- 
terested directors  of  Applicant  are  no 


NOTICES 


longer  in  a  majority  on  Applicant's  BoaJd 
ott  Directors.  Section  10(b)  of  the  Act 
pi-ovides,  in  pertinent  part,  that  It  is  un- 
lawful for  a  registered  Investment  com- 
pany to  employ  as  Its  regular  broker,  or 
to  use  as  principal  underwriter  of  Its 
shares  or  to  have  as  a  director,  officer  or 
employee  any  person  affiliated  with  an 
lijvestment  banker,  unless  a  majority  of 
the  board  of  directors  of  such  registered 
company  shall  be  persons  w^ho  are  (i)  not 
affiliated  persons  of  such  brtrfter,  (ii)  not 
interested  persons  of  any  such  principeJ 
underwriter,  or  (ill)  not  affiliated  persons 
oC  any  investment  banker,  respectively. 

Section  10(e)  of  the  Act  provides,  in 
pertinent  part,  that  if  by  reason  of  the 
bona  fide  resignation  of  any  director  the 
requirements  of  Section  10(b)  of  the  Act 
shall  not  be  met  by  an  investment  com- 
pany, the  operation  of  such  provision 
shall  be  suspended  for  a  period  of  sixty 
days  if  a  vote  of  stockholders  Is  required 
to  fill  the  vacancy,  or  for  such  longer 
period  as  the  Commission  may  prescribe 
by  order  upon  application  as  not  incon- 
sistent with  the  protection  of  investors. 

Applicant  represents  that  its  remain- 
ing directors  cannot  fill  the  vacancy  cre- 
aied  by  the  December  16,  1976,  resigna- 
tion because  of  the  requirements  of  Sec- 
tion 16(a)  of  the  Act,  which  provide,  In 
pertinent  part,  that  Immediately  upon 
fflling  a  director  vacancy  by  vote  of  the 
remaining  directors  at  least  two-thirds  of 
the  directors  of  an  investment  company 
must  have  been  elected  by  tbe  stock- 
Iwlders  at  the  last  annual  meeting.  The 
application  states  that  three  of  Appli- 
cant's four  current  directors  were  elected 
by  the  stockholders  of  Applicant  at  Its 
last  Annual  Meeting  of  Stockholders; 
and  that  one  director  was  elected  in  July, 
1976,  by  Applicant's  board  of  directors 
to  fill  a  vacancy  created  by  the  earlier 
resignation  of  smother  non-Interested  (di- 
rector, who  had  been  elected  by  the 
stockholders  and  was  forced  to  retire  •£ 
a  result  of  serious  illness.  The  applica- 
tion further  states  that  under  Section 
10  (e>  of  the  Act,  Applicant  has  60  days, 
or  until  February  14,  1977,  to  have  Its 
stockholders  elect  a  new  noninterested 
(Erector  if  the  Corporation  Is  to  continue 
to  serve  as  Applicant's  regular  broker 
and  principal  underwriter,  If  Messrs. 
Klingenstein  and  Bach  are  to  remain  d- 
rectors  of  Applicant,  and  if  the  current 
officers  of  Applicant  axe  to  remain  its  of- 
ficers after  that  date.  The  application 
further  states  that  If  stockholder  action 
is  not  taken  by  February  14,  1977,  the 
normal  operations  of  Applicant  will 
cease,  because  Applicant  has  no  facilities 
or  services  apart  from  the  Corporation, 
unless  Applicant  hires  its  own  personnel 
and  arranges  for  Its  own  facilities  and 
operations  before  that  date. 

Applicant  represents  that  Its  Board  pf 
Directors  has  determined  that  It  is  the 
prudent  course  to  retain  tiie  Corporation 
as  AppUcant's  regular  broker  and  prin- 
cipal imderwriter,  to  retain  Messrs. 
Kllngensteln  and  Bach  as  directors,  aad 
to  retain  Applicant's  current  officers  past 
February  14,  1977,  until  Aw>llcant's  19T7 
Annual  Meeting  of  Stockholders,  aad 
thereby  prevent  a  sertotis  disruption  In 


the  normal  operations  of  Applicant.  Ap- 
plicant further  states  that  It  Is  the  pru- 
dent course  not  to  hold  a  special  meeting 
of  stockholders  on  or  before  February 
14,  1977,  for  the  purpose  of  electing  an 
additional  noninterested  person  to  its 
board  of  directors,  followed  by  the  An- 
nual Meeting  of  Stochholders  of  Appli- 
cant soon  thereafter. 

Applicant  represents  that  It  Is  not 
practicable  to  have  Ita  Annual  Report  to 
Stockholders,  which  under  Rule  14a-3  of 
the  Securities  Exchange  Act  of  1934  must 
accompany  or  precede  Applicant's  proxy 
statement,  prepared  and  delivered  in 
time  so  as  to  combine  the  Annual  Meet- 
ing of  Stockholders  with  a  special  meet- 
ing of  stockholders  which  would  other- 
wise be  required  to  be  held  by  Febru- 
ary 14,  1977,  imder  Section  10(e)  of  the 
Act.  Applicant  also  represents  that  its 
By-Laws  provide  for  an  Annual  Meeting 
date  of  the  third  Tuesday  In  April  In 
each  year.  Applicant  states  that  unless 
the  Commission  grants  the  exemption 
requested,  it  will  be  required  to  hold  a 
special  meeting  of  stockholders,  to  be 
followed  within  a  relatively  short  period 
by  Its  Annusd  Meeting.  Applicant  further 
represents  that  Its  Board  of  Directors 
have  determined  that  the  Interest  of 
stockholders  win  not  be  adversely  af- 
fected If  Applicant  continues  to  operate 
temporarily  without  a  majority  erf  direc- 
tors who  are  nether  affiliated  persons 
nor  interested  persons  of  the  Corpora- 
tion, if  Applicant  te  spared  the  expense 
of  holding  a  Special  Meeting  of  Stock- 
holders. 

On  the  basis  of  the  above  information. 
Applicant  requests  the  Commission  to 
grant  a  temporary  exemption  to  Appli- 
cant from  the  reqirirements  of  Section 
10(b)  of  the  Act  from  February  14,  1977, 
until  the  1977  Annual  Meeting  of  Stock- 
holders of  AppUecmt,  provided  that  such 
Annual  Meeting  Is  caDed  and  held  not 
later  than  April  19,  1977,  and  at  least 
50  percent  of  AiH^Ucant's  board  of  direc- 
tors continue  to  be  non-afflllated  and 
non-Interested  persons  of  the  Corpora- 
tion and  Advisers. 

Appllca^  asserts  that  the  granting  of 
tho  application  is  consistent  with  the 
protection  of  Investors,  and  win  save  the 
expense  of  holding  a  special  stock- 
holders' meeting  approximately  two 
months  before  the  regularly  scheduled 
Annual  Meeting  of  Stockholders. 

Notice  Is  further  given  that  any  in- 
terested persons  may,  not  later  than 
February  10,  1977,  at  5:30  p.m.,  submit 
to  the  Commission  In  writing  a  request 
for  a  hearing  on  the  application  accom- 
panied by  a  statemait  as  to  the  nature  of 
his  interest,  the  reason  for  such  request 
and  the  Issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  If  the  Com- 
mlsslcxi  orders  a  hearing  thereon.  Any 
such  communications  should  be  ad- 
dressed: Secretary,  Securities  and  Ex- 
change Commission,  Washlngtcm,  D.C. 
20549. 

A  copy  of  such  request  shall  be  served 
peiscHiaUy  or  by  mall  upon  AvpVcaot 
at  tiie  address  set  fbrtfa  Btxnre.  Procf  of 
such  service  (by  affidavit,  or  in  case  of 
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in  attorney-at-law,  by  certificate  i  shall 
be  filed  contemporaneously  with  the  re- 
luest.  As  provided  by  Rule  0-5  of  the 
'Rules  and  Regulations  promulgated 
ander  the  Act,  an  order  disposing  of  the 
application  herein  will  be  issued  as  of 
course  following  said  date,  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commissions 
own  motion.  Persons,  who  request  a  hear- 
ing or  advice  as  to  whether  a  hearing 
is  ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the" date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  F^tzsimmons. 
Secretary. 
[FR  Doc.  77-2621  Piled  1-26-77; 8 :45am I 


[Rel.  No.  34-13187] 

EXEMPTED  SECURITIES 

Federal  Farm  Credit  Banks-Consolidated 
Systemwide  Bonds  Designated 

The  Securities  and  Exchange  Com- 
mission aimounced  today  that  the  Fed- 
eral Farm  Credit  Banks-Consolidated 
Systemwide  Bonds  of  the  twelve  Federal 
Land  Banks,  the  twelve  Federal  Inter- 
mediate Credit  Banks,  and  the  thirteen 
Banks  for  Cooperatives,  have  been  desig- 
nated exempted  securities  under  the  Se- 
curities Exchange  Act  by  the  Secretary 
of  the  Treasury  pursuant  to  section  3(a ' 
•  12)  of  that  Act. 

Following  is  the  text  of  the  letter  from 
the  Secretary  of  the  Treasury  to  the 
Commission  providing  for  the  exemp- 
tion : 

Paragraph  12  of  section  3(a)  of  the  Securi- 
ties Exchange  Act  of  1934,  as  amended,  pro- 
vides In  part  that  when  used  In  Title  I  there- 
of, unless  the  context  otherwise  requires,  the 
term  "exempted  security"  or  "exempted  secu- 
rities" shall  Include  "securities  issued  or 
guaranteed  by  corporations  In  which  the 
United  States  has  a  direct  or  Indirect  inter- 
est as  shaU  be  designated  for  exeanptlon 
by  the  Secretary  of  the  Treasury  as  necessary 
or  appropriate  in  the  public  Interest  or  for 
the  protection  of  investors." 

In  accordance  with  the  provisions  of  this 
paragraph  and  pursuant  to  the  authority 
delegated  to  me  by  the  Secretary  of  the 
Treasury,  I  am  designating  for  exemption  the 
obligation  entitled  "The  Federal  Parm  Credit 
Banks-Consolidated  Systemwide  Bond"  of 
the  twelve  Federal  Land  Banks,  the  twelve 
Federal  Intermediate  Credit  Banks,  and  the 
thirteen  Banks  for  Ckmperatives,  Issued  pur- 
suant to  section  4.2(d)  of  the  Parm  Credit 
Act  of  1971  (12  XT.S.C.  2153).  This  designa- 
tion for  exemption  may  b«  revoked,  modified, 
or  amended  at  any  time  with  respect  to  se- 
curities not  Issued  prior  to  such  time. 

By  the  Commission. 

George  A.  FrrzsnucoNs. 
Secretary. 
January  19,  1977. 

(PR  Doc.77-2670  Piled  l-26-77;8:45  am] 


[70-5957] 

GENERAL  PUBLIC  UTILITIES  CORP. 

Proposed  Capital  Contributions  by  Holding 
Company  to  Subsidiaries 

January  21,  1977. 

In  the  matter  of  General  Public  Util- 
ities Corporation.  80  Pine  Street,  New 
York.  New  York,  10005;  (70-5957). 

Notice  is  hereby  given  that  General 
Public  Utilities  Corporation  ("GPU"),  a 
registered  holding  company,  has  filed  a 
declaration  with  this  Commission  pur- 
suant to  the  Public  Utility  Holding  Com- 
pany Act  of  1935  ("Act")  designating 
section  12(b)  of  the  Act  and  Rule  45 
promulgated  thereunder  as  applicable  to 
the  proposed  transactions.  All  interested 
persons  are  referred  to  the  declaration, 
which  is  summarized  below  for  a  com- 
plete statement  of  the  proposed  trans- 
actions. 

GPU  proposes  to  make  cash  capital 
contributions  to  two  of  its  three  major 
operating  subsidiaries,  Jersey  Central 
Power  and  Light  Company  ( "JCP&L") 
and  Pennsylvsmia  Electric  Company 
( "Penelec  ") ,  of  amounts  up  to  an  aggre- 
gate of  $100,000,000.  GPU  proposes  to 
make  such  contributions  from  time  to 
time  during  the  period  beginning  with 
the  effectiveness  of  the  authorization 
herein  sought  and  ending  December  31. 
1977.  GPU  requests  that  it  be  permitted 
to  allocate  the  respective  sunoimts  of  the 
proposed  contributions  covered  by  this 
Declaration  among  its  subsidiaries  as  to 
best  match  the  needs  of  such  subsidiary, 
as  such  needs  may  develop  in  1977. 

The  proposed  cash  capital  contribu- 
tions will  be  utilized  by  JCP&L  and  Pen- 
elec for  the  purpose  of  financing  their 
respective  businesses  as  public  utilities, 
including  the  construction  of  additional 
facilities  and  the  Increase  in  their  worlt- 
ing  capital.  JCP&L  will  require  an  aggre- 
gate of  approximately  $238,000,000  for 
its  construction  program  including  an- 
ticipated net  payments  to  Metropolitan 
Edison  (Met-Ed)  and  Penelec  relating 
to  the  transfer  of  ownership  in  portions 
of  certain  generating  stations  and  ap- 
proximately $5,000,000  for  sinking  fund 
purposes.  During  1977,  Penelec  will  re- 
quire an  aggregate  of  approximately 
$101,000,000  for  Its  construction  pro- 
gram, including  anticipated  net  receipts 
from  JCP&L  relating  to  the  transfer  of 
ownership  in  portions  of  certain  gener- 
ating stations  and  approximately  $3,- 
000,000  for  sinking  fund  purposes. 

GPU  estimates  that  the  fees,  commis- 
sions and  expenses  paid  or  incurred  in 
connection  with  the  proposed  transac- 
tions will  total  $4,000  including  $3,500 
in  legal  fees.  It  is  stated  that  no  state 
or  federal  commission,  other  than  this 
Commission,  has  jurisdiction  with  re- 
spect to  the  proposed  transactions. 

Notice  is  further  given  that  any  inter- 
ested person  may.  not  later  than  Febru- 
ary 17,  1977.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 


tlie  nature  of  his  interest,  the  reasons 
for  such  request,  and  Uie  issues  of  fact 
or  law  raised  by  said  declaration  which 
he  desires  to  controvert;  or  he  may  re- 
quest tliat  he  be  notified  if  the  Com- 
mission sliould  order  a  hearing  thereon. 
Any  such  request  should  be  addressed: 
Secretary.  Securities  and  Exchange  Com- 
mission. Washington.  D.C.  20549.  A  copy 
of  such  request  should  be  served  person- 
ally or  by  mail  upon  the  declarant  at  the 
above-stated  address  and  proof  Sf  serv- 
ice (by  affidarit  or,  in  case  of  an  attorney 
at  law,  by  certificate  •  should  be  filed  with 
the  request.  At  any  time  after  said  date, 
the  declaration,  as  filed,  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
General  Rules  and  Regulations  promul- 
gated mider  the  Act,  or  the  CcHnmission 
may  grant  exemption  from  such  rules  as 
provided  in  Rules  20(a)  and  100  thereof 
or  take  such  other  action  as  it  may  deem 
appropriate.  Persons  who  request  a  hear- 
ing or  adnce  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and  or- 
ders issued  in  this  matter.  Including  the 
date  of  the  hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Pitzsimmons. 

Secretary. 

|FR   D<      --   2671    Filed    l~26-77r8:45   am] 


(611-2569] 
GOLD  INCOME  INVESTORS,   INC. 
Filing  of  Application  for  an  Order  Declaring 
That  Applicant  Has  Ceased  To  Be  an 
Investment  Company 

January  19,  1977. 

In  the  matter  of  Gold  Income  Inves- 
tors. Inc..  122  East  42nd  Street,  New 
Yoi*,  New  York  10017;  (811-2569). 

Notice  Is  hereby  given  that  Gold  In- 
come Investors,  Inc.  ("Applicant"),  reg- 
istered under  the  Investment  Company 
Act  of  1940  ("Act")  as  an  open-end,  di- 
versified management  investment  com-- 
pany,  filed  an  application  on  December 
23, 1976,  for  an  order  of  the  Commission, 
pursuant  to  section  8(f)  of  the  Act,  de- 
claring that  it  has  ceased  to  be  an  invc-^t- 
ment  company  as  defined  in  the  Act.  All 
Interested  persons  are  referred  to  the  ap- 
plication on  file  with  the  Commission 
far  a  statement  of  the  representations 
contained  therein,  which  are  summarized 
below. 

The  Applicant  was  incorporated  under 
the  laws  of  Marjland  on  December  16 
1974;  and  registered  with  the  Commis- 
sion under  the  Act  on  May  5,  1975.  The 
Applicant  states  that  it  has  never  issued 
any  securities,  has  no  intention  of  ever 
issuing  any  securities,  and  has  no  out- 
standing assets  or  liabilities. 

The  Applicant  further  represents  that 
its  Board  of  Directors  has  authorized 
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Its  dissolution,  and  that  articles  of  dis- 
solution have  been  forwarded  for  filing 
with  the  appropriate  authorities  of  the 
State  of  Maryland. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the  Com- 
mission, on  its  own  motion  or  upon  ap- 
plication, finds  that  a  registered  invest- 
ment company  has  ceased  to  be  an  In- 
vestment company,  it  shaU  so  declare 
by  order,  and  upon  the  taking  of  effect 
<rf  such  order  the  registration  of  such 
company  shall  cease  to  be  in  effect. 

Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  Febru- 
ary 14.  1977,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reasons  for  such  request, 
and  the  Issues,  if  any,  of  fact  or  law  pro- 
posed to  be  controverted,  or  he  may  re- 
quest that  he  be  notified  U  the  Commis- 
sion shaU  order  a  hearing  thereon.  Any 
such  communication  shall  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
c'<q?y  of  such  request  shall  be  served  per- 
sonally or  by  mail  upon  the  Applicant  at 
the  address  stated  above.  Proof  of  such 
service  (by  afiBdavit  or.  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  w^ith  the  re- 
quest As  provided  by  Rule  0-5  of  the 
Rules  and  Regulations  prcnnulgated  un- 
=>  der  the  Act,  an  order  disposing  of  the 
application  will  be  issued  as  of  course 
fcdlowing  said  date  unless  the  Commis- 
sion thereafter  orders  a  hearing  upon  re- 
quest or  upon  the  Commission's  own  mo- 
tion. Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is  ordered, 
will  receive  any  notices  and  orders  issued 
in  this  matter.  Including  the  date  of  the 
hearing  (if  ordered)  and  any  postpone- 
ments thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

I  George  A.  Pitzsimmons. 

Secretary. 

[FP.  r)oc  77-2672  FUed  1-26-77:8:45  am] 


(FUe  No.  SRr-MCC-76-2] 
MIDWEST  CLEARING  CORP. 

In  the  matter  of  Midwest  Clearing 
Corporation,  120  South  LaSalle  Street, 
Chicago,  Illinois  60603  (FUe  No.  SR- 
MCC-75-2). 

Order  Approving  Rule  Change   Submitted 
by  the  Midwest  Clearing  Corporation 

January  19,  1977. 
On  October  24,  1975,  the  Midwest 
Clearing  Corporation  ("MCC"),  a 
wholly-owned  subsidiary  of  the  Midwest 
Stock  Exchange,  Inc.,  filed  with  the 
Commission,  pursuant  to  section  19(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  and  Rule  19b-4  thereunder,  a 
IKDposed  rule  change  expanding  its  serv- 
ices to  its  members  to  include  the  trade 
recording,  comparison,  and  settlement 
of  over-the-counter  securities.  In  con- 


NOTICES 


nection  with  the  proposed  rule  change, 
MCC  requested  that  the  Commission 
continue  Its  previous  finding  pursuant 
to  paragraph  (g)  of  Rules  8c-l  and 
15c2-l  under  the  Act  that  the  agree- 
ments, provisions  and  safeguards  estab- 
li^ed  by  MCC  are  adequate  for  the  pro- 
tection of  Investors. 

In  accordance  with  section  19(b)  tf 
the  Act  and  Rule  19b-4  thereunder,  no- 
tice of  the  proposed  rule  change  was  pub- 
lished in  the  Federal  Register  (40  PTl 
51514,  November  11,  1975) ,  and  the  pub- 
lie  was  invited  to  submit  comments.  No- 
tice of  the  filing  and  an  invitation  for 
comments  also  appeared  In  Securities 
Exchange  Act  Release  No.  11770,  October 
29,  1975. 

The  Commission  has  reviewed  the 
MCC  submission  and  finds  that  the 
agreements,  provisions  and  safeguards 
established  by  MCC  are  adequate  for  the 
protection  of  investors.  The  Commission 
finds  also  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  registered 
clearing  agencies. 

Jt  is  therefore  ordered,  pursuant  to 
section  19(b)  (2)  of  the  Act,  that  the  pro- 
posed rule  change  contained  in  File  No. 
SR-MCC-75-2  be,  and  hereby  k. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delec-ated 
authority. 


i 


George  Pitzsimmons. 
Secretary. 

|FR  Do:  77-2674  Piled  1-26-77:8:45  am] 


[SR-NAa>-76-14] 

NATIONAL  ASSOaATION  OF  SECURITIES 
DEALERS,   INC. 

Order  Approving  Proposed  Rule  Change, 

Janttary  19,  1977. 

In  the  matter  of  National  Association 
of  Securities  Dealers,  Inc.,  1735  K  Street, 
NW..  Washington,  D.C.  20006;  (SR- 
NASD-7ft-14) . 

riTie  National  Association  of  Securities 
Dealers,  Inc.  (the  "NASD")  submitted 
on  December  3,  1976,  a  proposed  rule 
change  under  Rule  19b-4  to  amend 
Schedule  D  imder  Article  XVI  of  the 
NASD  By-Laws  by  adding  a  new  Part 
ni  to  Schedule  D,  redesignating  existing 
Part  m  of  Schedule  D  as  Part  V  thereof, 
redesignatbig  existing  Parts  V  through 
X  of  Schedule  D  as  Parts  VI  through 
XT  respectively,  amending  Part  IV  of 
Schedule  D  to  add  a  new  section  D 
thereof,  and  redesignating  existing  sec- 
tions D  and  E  of  Schedule  D  as  sections 
E  and  F  respectively.  Part  HI  of  Sched- 
ule D,  as  proposed  to  be  added  by  the  pro- 
poeed  rule  change,  describes  the  NASiys 
proposed  Consolidated  Quotations  Seiv- 
ice  ("C^S")  which  will  provide  siA- 
scribers  with  quotations  from  all  reg- 
istered OQS  Third  Mfti*et  Makers,  as 
Tvell  as  the  Boston,  Midwest,  New  York, 
Pacific,  and  Philadelphia  Stock  ESc- 
changes.  in  approximately  2,000  common 
stocks,   preferred  stocks,  warrants  and 


rights  registered  or  admitted  to  unlisted 
trading  privileges  on  the  New  York 
Stock  Exchange. 

Part  ra  of  schedule  D,  as  proposed  to 
be  added,  also  establishes  rules  and  reg- 
ulations governing  the  activities  of  reg- 
istered CQS  Third  Market  Makers,  in- 
cluding provisions  governing  (i)  regis- 
tration, (ii)  character  of  quotations, 
(iii)  business  hours,  (iv)  withdrawal, 
(v)  voluntary  termination,  and  (vi) 
suspension  and  termination  of  quota- 
tions by  action  of  the  NASD.  Section  D 
of  Part  rv  of  Schedule  D,  as  proposed  to 
be  added,  contains  the  fees  and  charges 
associated  with  CQS. 

Notice  of  the  proposed  rule  change  to- 
gether with  the  terms  of  substance  of  the 
proposed  rule  change  was  given  by  pub- 
lication of  a  Commission  release  (Securi- 
ties Exchange  Act  Release  No.  13047 
•  December  8.  1976))  and  by  publication 
in  the  Federal  Register  (41  FR  55404 
I  December  20,  1976)).  Interested  per- 
sons were  invited  to  submit  written  data, 
views  and  arguments  concerning  the  pro- 
posal by  January  17,  1977.  The  Commis- 
sion has  not  received  any  comments  con- 
cerning the  proposed  rule  change. 

The  Commission  finds  that  the  pro- 
posed rule  change  Is  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  (the  "Act")  and  the  rules 
and  regulations  tliereunder  applicable  to 
national  securities  associations,  and  in 
particular  the  requirements  of  section 
15A  of  the  Act  and  the  rules  and  regu- 
lations thereunder. 

It  is  therefore  ordered,  pursuant  to 
.■section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  referenced  abo\'e 
be,  and  it  hereby  Js,  approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons, 
Secretary. 

IFR  Dor  77-2676  Filed  1-26-77:8:45  am] 


[File  No.  SB-NASD-7e-«] 

NATIONAL  ASSOCIATION  OF 
SECURITIES  DEALERS,  INC. 

Order  Approving  Rule  Changes  Submitted 
with  Respect  to  Establishment  of  Na- 
tional Securities  Clearing  Corporation 

Janttary  19,  1977. 

In  the  matter  of  National  Association 
of  Securities  Dealers.  Inc.,  1735  K. 
Street,  NW.,  Washington.  D.C.  20006: 
(File  No.  SR-NASD-76-6) . 

On  June  30,  1976,  the  National  Asso- 
ciation of  Securities  Dealers,  Inc.  ithe 
"NASD")  filed  with  the  Commission, 
pursuant  to  section  19(b)  of  the  Securi- 
ties Exchange  Act  of  1934  (the  "Act"^ 
and  Rule  19b-4  thereimder,  proposed 
changes  to  the  NASD  By-Laws,  Uniform 
Practice  Code,  and  CJode  of  Arbitration 
Procedure  to  reflect  the  proposed  trans- 
fer of  the  securities  processing  (Mira- 
tions of  National  Clearing  Corporation 
("NCC"),  the  NASD's  wholly-owned 
subsidiary,  to  the  National  Securities 
Clearing    Corporation    ("NSCC").    TOie 
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rule  changes  were  filed  In  connection 
with  the  ending  appUeatlon  of  NSCC  as 
a  reglstei«d  clearing  agency. 

In  accordance  with  section  19(b)  of 
the  Act  and  Rule  19t>-4  thereunder,  the 
rule  changes  were  published  in  the  Fed- 
eral RSGISTER  (41  F^  31949,  July  30, 
1976) ,  and  the  public  was  invited  to  sub- 
mit comments.  Notice  o(f  the  filing  and 
an  invitation  for  cfxnments  also  ap- 
peared  in  Securities  Exchange  Act  Re- 
lease No.  12653,  July  23,  1976.  No  letters 
of  comment  were  received. 

The  Commission  finds  that  the  pro- 
posed rule  changes  are  consistent  with 
the  requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable 
to  registered  securities  associations,  and 
in  particular,  the  requirements  of  Section 
15  A  and  the  rules  and  regulations  there- 
under.^ 

It  is  therefore  ordered,  pursusmt  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  changes 
contained  in  Flie  No.  SR-NASD-76-6  be, 
and  they  hereby  are,  approved  provided, 
however,  that  the  rule  changes  will  not 
become  effective  prior  to  the  effective- 
ness, and  implementation  by  NSCC,  of 
the  order  granting  NSCC  rgeistration  as 
a  clearing  agency.* 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons, 
Secretanf. 

|FR  Doc.77-2675  PUed  1-26-77:8:45  am) 


[70-5924] 


OHIO  POWER  CO. 
Proposed  Charter  Amendments 

January  19, 1977. 

In  the  matter  of  Ohio  Power  Company, 
801  Cleveland  Avenue,  S.W.,  Canton, 
Ohio  44702;    (70-6924). 

Notice  Is  hereby  given  that  Ohio  Power 
Company  ("Ohio"),  an  electric  utility 
subsidiary  c<anpany  of  American  Electric 
Power  Company,  Inc.  ("AEP").  a  regis- 
tered holding  company,  has  filed  a  dec- 
laration, and  amendments  thereto,  with 
tills  C(»nmlsslon  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act") .  designating  sections  6(a) ,  7  and 
12(e)  of  the  Act  and  Rules  62  and  65 
promulgated  thereunder  as  applicable 
to  the  proposed  transactions.  All  inter- 
ested persons  are  referred  to  the  declara- 
tion, as  amended,  which  Is  summarized 


>  Tb«  Commifislon's  i^iproval  of  tbe  amend- 
ments to  tbe  NASD  By-LawB,  Dnllorm  Prac- 
tice Code  and  Code  of  ArMtratlcm  Procednre 
Is  subject,  nevertbeless,  to  ttae  Commission's 
revleir  piirsuant  to  section  31(b)  of  tbe 
Securltiea  Acts  Amendments  of  1975.  See 
SecvirlUeB  Ezcbange  Act  Release  No.  13027 
(December  1^  1970^. 

*On  January  18,  1977,  the  Commission 
Issued  an  order  grantbig  NSCC  registration 
as  a  clearing  agency  subject  to  tbe  terms, 
conditions  and  directives  contained  in  the 
order.  See  Securlttes  Ktchange  Act  Release 
No.  13108  (January  U,  1977). 


below,  for  a  complete  statement  of  the 
proposed  transactions. 

Ohio  proposes  to  amend  Its  Articles  of 
Incorporation  ("Charter")  to  create 
authority  for  Ohio  to  issue  4,000,000 
shares  of  Its  C^umulatlve  Preferred  Stock 
with  a  par  value  of  $25  per  share  ("$25 
non-voting  preferred")  and  1,000,000 
shares  of  its  Cumulative  Preferred  Stock 
with  a  par  value  of  $100  per  share  ("$100 
non-voting  preferred")  (the  $25  non- 
voting preferred  and  the  $100  non -voting 
preferred,  collectively  "the  new  pre- 
ferreds").  Ohio's  Charter  presently  au- 
thorizes Ohio  to  issue  4,200,000  shares  of 
cumulative  preferred  stock  with  $100  par 
value  ("$100  voting  preferred"),  of 
which  1,437,597,  shares  remain  unissued 
to  date.  Ohio  proposes  to  amend  its  Char- 
ter to  cancel  the  unissued  $100  voting 
preferred.  Ohio  states  that  a  market  for 
preferred  stock  priced  at  less  than  $100 
per  share  recently  has  developed.  (Con- 
sequently, Ohio  states  it  believes  that  its 
ability  to  sell  preferred  stock  on  favor- 
able terms  will  be  strengthened  by  the 
creation  of  authority  to  issue  additional 
shares  of  preferred  stock  with  a  par 
value  of  $25  per  share.  Additionally,  Ohio 
states  that  it  may  be  advantageous  to 
sell  shares  of  $100  par  value  preferred 
in  the  future,  but  that  It  would  not  be 
appropriate  for  Ohio  to  Issue  both  voting 
and  non-voting  shares. 

The  $100  voting  preferred  presently 
outstanding  and  the  new  preferreds  will 
be  of  equal  rank  and  will  confer  equal 
rights  upon  the  holders  thereof,  except 
as  to  the  par  value  per  share  of  the  $25 
non-voting  preferred,  the  number  of 
votes  per  share,  and  permissible  varia- 
tions among  the  series  thereof  as  detailed 
below.  Unlike  the  holders  of  the  $100 
voting  preferred,  who  are  entitled  to  vote 
for  the  election  of  directors  of  Ohio  and 
upon  all  matters  submitted  to  the  share- 
holders of  Ohio,  the  holders  of  the  new 
preferreds  would  not  be  entitled  to  vote, 
except  in  proceedings  as  to  which  their 
vote  Is  required  by  Ohio  law  and  in  the 
case  of  certain  other  events  s[>ecified  In 
the  (Charter,  as  amended.  Whenever  the 
holders  of  the  new  preferreds  would  be  so 
entitled  to  vote,  they  will  vote  as  a  single 
class  with  the  holders  of  the  $100  voting 
preferred,  but  the  holders  of  the  $25 
non-voting  preferred  win  have  Va  vote 
per  share.  Ohio's  Board  of  Directors, 
without  action  by  the  shareholders,  will 
be  authorized  to  issue  series  of  the  new 
preferreds  and  to  fix  the  dividend  rate, 
liquidation  prices,  redonptlon  terms  and 
prices  and  sinking  fund  provisions,  If 
any,  for  such  series,  as  It  is  currently  em- 
powered to  do  with  respect  to  the  author- 
ized and  unissued  $100  voting  preferred. 

The  pr(HX)6ed  amendments  also  will 
amend  that  portion  of  the  Charter  which 
permits  Ohio  to  Issue  stock  authorized 
by  the  shareholders  which  ranks  prior 
to  or  on  a  parity  with  the  $100  voting 
preferred  only  within  a  period  of  180 
days  after  tbe  sharehcdders'  meeting  at 
which  consent  to  the  Issuance  of  the 
stock  Is  given.  It  Is  not  Intended  or  ex- 
pected that  all,  or  even  a  meijor  part,  of 
the  new  preferred  will  be  Issued  within 


180  days  of  the  proposed  special  meet- 
ing. Tlie  amendment  would  eliminate 
any  time  limit  on  tbe  Issuance  of  the 
new  preferreds  or  other  stock  ranking 
on  a  parity  with  tbe  $100  voting  pre- 
ferred or  new  preferreds,  but  would  re- 
tain a  time  limit  with  respect  to  any 
stock  ranking  prior  to  either  of  these 
classes  of  cumulative  preferred  stock. 
Additionally,  a  proposed  amendment  as 
to  notices  of  red«nption  of  the  cumula- 
tive preferred  stock  would  sut)stltute 
publication  thereof  in  general  circulation 
newspapers  in  Canton,  Ohio,  (Ohio's 
present  principal  ot&ce  place)  for  pub- 
lication In  Newark,  Ohio  (Ohio's  former 
principal  office  place  >. 

Ohio  proposes  to  solicit  proxies  from  its 
common  stockholder  and  the  holders  of 
Its  $100  voting  preferred  stock  to  be  used 
at  a  special  meeting  of  the  common  and 
preferred  stockholders  to  be  held  on 
March  3,  1977.  Holders  of  the  Ohio  pref- 
erred stock  will  be  asked  to  approve  tfie 
Ohio  Charter  amendments.  Such  ap- 
proval requires  the  affirmative  vole  of 
more  than  two-thirds  of  the  outstanding 
shares  of  common  stock  and  outstanding 
$100  voting  preferred  shares,  voting  to- 
gether, and  the  affirmative  vote  of  the 
holders  of  more  than  two-thirds  of  the 
outstanding  $100  voting  preferred  shares, 
voting  separately  as  a  class.  AEP,  owner 
of  all  of  Ohio's  common  stock,  has  in- 
dicated that  it  intends  to  vote  all  of  such 
shares  in  favor  of  the  Charter  amend- 
ments. 

It  Is  stated  that  no  state  commission 
and  no  federal  commission,  other  than 
this  CcMiimisslon,  has  jurisdiction  over 
the  proposed  transactions.  Pees  and  ex- 
penses to  be  incurred  In  connection  with 
the  proposed  transactions  are  estimated 
at  $79,000.  including  legal  fees  of  $3,500. 

Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  Febru- 
ary 14,  1977,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  hiterest,  the  reasons 
for  such  request,  and  the  issues  of  fact 
or  law  raised  by  said  declaraUon,  as 
amended,  which  he  desires  to  controvert: 
or  he  may  request  that  he  be  notified  If 
the  Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be  ad- 
dressed: Secretary.  Securities  and  Ex- 
change Cwnmlsslon,  Washington.  D.C. 
20549.  A  copy  of  such  request  should  be 
served  personally  or  by  mall  upon  the  de- 
clarant at  the  above-stated  address  and 
proof  of  service  (by  affidavit  or,  in  case  of 
an  attorney  at  law,  by  certificate)  should 
be  filed  with  the  request.  At  any  time 
after  said  date,  the  declaration,  as 
amended,  or  as  It  may  be  further  amend- 
ed, may  be  permitted  to  become  effective 
as  provided  In  Rule  23  of  the  General 
Rules  and  BBgiihtlons  promul^tted 
under  Qxe  Act.  or  the  <»mmlBloa  may 
grant  ezemptkai  from  such  ndtt  as  pro- 
vided to  Rules  20(a)  and  100  thereof  or 
take  such  other  actfoo  as  it  may  deem 
appn^rlate.  Persoos  who  request  a  bear- 
ing or  advice  as  to  wfaetber  a  hearing  H 
ordered  will  reoeivs  any  noUeM  and 
orders  Issued  In  this  matter.  «»v.hvw»y 
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the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

It  appearing  that  the  declaration,  as 
amended,  insofar  as  It  proposes  the  so- 
licitation of  proxies  from  Ohio's  pre- 
ferred and  common  stockholders,  should 
be  permitted  to  become  effective  forth- 
with pxirsuant  to  Rule  62 : 

It  is  ordered.  That  the  declaration,  as 
amended,  regarding  the  proposed  solici- 
tation of  proxies  from  Ohio's  preferred 
and  common  stockholders,  be,  and  it 
hereby  is,  permitted  to  become  effective 
forthwith  pursuant  to  Rule  62  and  sub- 
ject to  the  terms  and  conditions  pre- 
scribed in  Rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  dele- 
gated authority. 

»         George  A.  FrrzsiMMONS, 
Secretary. 

[PR  Doc  77-2G77  Filed  1  26-77;8-.45  am| 
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VANGUARD  GROUP,   INC. 


FMing  of  Application  for  an  Order 
Permitting  Certain  Proposed  Transactions 

Jantjary  19, 1977. 

In  the  matter  of  the  Vanguard  Group, 
Inc.  and  Wellington  Fund,  Inc.,  Windsor 
Fund.  Inc.,  Ivest  Fund,  Inc.,  Exeter  Fund, 
Inc.,  Gemini  Fund.  Inc.,  Explorer  Fund, 
Inc.,  Trustees'  Equity  Fund.  Inc.,  WeUes- 
ley  Income  Fund.  Inc.,  W.  L.  Morgan 
Growth  Fund.  Inc.,  Westminster  Bond 
Fund,  Inc..  Whitehall  Money  Market 
Trust,  Qualified  Dividend  Portfolio,  Inc., 
Qualified  Dividend  Portfolio  n.  Inc.,  and 
First  Index  Investment  Trust,  P.O.  Box 
1100.  Valley  Forge,  Pennsylvania  19482 
(812-4004). 

Notice  is  hereby  given  that  The  Van- 
guard Group,   Inc.    ("Vanguard"),   and 
Wellington  Fund.  Inc.,  Explorer  Fund, 
Inc..  Trustees'  Equity  Fund,  Inc.,  Welles- 
ley  Income  Fund,  Inc.,  W.  L.  Morgan 
Growth  Fund.  Inc..  Westminister  Bond 
Fund.    Inc.,    Whitehall    Money    Market 
Trust.  Qualified  Dividend  Portfolio,  Inc.. 
and  Qualified  Dividend  Portfolio  II,  Inc., 
all  open-end.  diversified  management  in- 
vestment ccwnpanies,  and  Gemini  Fund, 
Inc.,  a  closed-end,  diversified  investment 
company    ("Vanguard   Funds"),   all   of 
which  are  registered  under  the  Invest- 
ment Company  Act  of  1940  ("Act"),  and 
First  Index  Investment  Trust   ("Index 
Trust") ,  a  newly  organized  open-end  di- 
versified management  investment  com- 
pany registered  under  the  Act   (collec- 
tively. "Applicants") .  filed  an  appUcation 
on   August    5.    1976.    and    amendments 
thereto  on  October  7  and  November  29, 
1976.  pursuant  to  sections  6(c)  and  n(b) 
of  the  Act  and  Rule  17d-l  thereunder, 
for  an  order  permitting  Applicants  to 
engage  in  certain  transactions.  AU  in- 
terested persons  are  referred  to  the  ap- 
plication on  file  with  the  Commission  for 
a  statement  of  the  representations  con- 
tained therein,  which  are  summarized 
below. 

On  I^bruary  18.  1975.  the  Commission 
issued  an  order  (Investment  Company 


Act-  Release  No.  8676)  pursuant  to  an 
applic«.tion  filed  by  Vanguard.  Vanguard 
Funds  and  Wellington  Management 
Company  ("WMC"),  the  Vanguard 
P\ind5'  investment  adviser  and  principal 
underwriter,  to  permit,  in  substance,  the 
partial  internationalization  of  the  Van- 
guard Funds  through  Vanguard,  a  cor- 
poration owned  by  the  Vanguard  Funds 
which  provides  them  with  corporate 
management  and  administrative  services 
at  cost.  Pursuant  to  this  arrangement, 
each  of  the  Vanguard  Fionds  contributed 
to  the  capital  of  Vanguard  in  proportion 
to  such  fund's  relative  net  assets.  Ad- 
justments will  be  made  periodically  to 
maintain  proportional  ownership  by 
each  of  the  Vanguard  Funds.  Applicants 
state  that  after  approval  by  the  share- 
holders of  each  Vanguard  Fund,  Van- 
guard began  its  operations  on  May  1, 
1975. 

IndeK  Trust  is  a  new  investment  com- 
pany organized  by  WMC  to  provide  in- 
vestment results  that  correspond  to  the 
price  and  yield  performance  of  common 
stocks  as  represented  by  the  Standard 
&  Poor  s  500  Composite  Stock  Price  In- 
dex. The  Trustees  of  the  Trust  also  serve 
as  the  Directors  of  Vanguard  and  the 
Vanguard  Funds,  and  the  principal  ex- 
ecutive officers  of  the  Trust  are  the  same 
persons  who  serve  as  the  principal  exec- 
utive officers  of  Vanguard  and  the  Van- 
guard Funds.  The  Vanguard  Funds' 
Service  Contract  makes  provision  for 
other  registered  investment  companies 
to  become  parties  to  the  agreement  and 
join  in  the  "at  cost"  arrangements  for 
corporate  management  and  administra- 
tive services.  The  Vanguard  Funds  pro- 
pose to  permit  Index  Trust  to  become  a 
party  to  the  agreement.  Index  Trust  will 
participate  in  the  capitalization  of  Van- 
guard, which  is  limited  to  .05%  of  the 
net  assets  of  each  party  to  the  agree- 

"^Section  17(a)  of  the  Act,  in  pertinent 
part,  prohibits  an  affiliated  person  of  or 
principal  underwriter  for  a  registered 
investment  company,  acting  as  prmcipal. 
knowingly  to  seU  any  security  to  such 
registered  company,  or  knowingly  to  pur- 
chase from  such  registered  Investment 
company  any  security.  Section  17(b)  of 
the  Act,  however,  provides  that  the  Com^ 
mission,  upon  applicali^on,  shall  exempt 
a  transaction  from  the  provisions  of  sec- 
tion 17(a)  if  evidence  establishes  that 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not  in- 
volve overreaching  on  the  part  of  any 
person  concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general  pur- 
poses of  the  Act. 

Vangiiard  is  an  affiliated  person  of 
several  of  the  Vanguard  Funds  which 
own  more  than  5%  of  its  voting  securi- 
ties. Further,  since  there  are  common 
directors  and  Vanguard  Funds  and  Index 
Trust  will  own  all  of  Vanguard's  voting 
securities.  Vanguard  may  be  deemed  to 
be  directly  or  indirectly  controlled  by.  or 
under  common  control  with,  one  or  more 
of  the  Vanguard  Funds  and  Index  Trust, 


and  therefore  Vanguard  may  be  deemed 
to  be  an  affiliated  person  of  each  of  them 
and  they  may  be  deemed  to  be  affiliated 
persons  of  each  other.  Thus.  Applicants 
state  the  proposed  purchases  and  sales  of 
Vanguard  shares  by  Index  Trust  among 
Vanguard  and  Vang\iard  Funds  may  be 
deemed  subject  to  the  provisions  of  sec- 
tion 17(a). 

Section  17(d)  of  the  Act  and  Rule  17d- 
1  thereunder,  in  pertinent  part,  prohibit 
an  affiliated  person  of  a  registered  in- 
vestment company,  or  an  affiliated  person 
of  such  a  person,  acting  as  principal,  from 
participating  in,  or  effecting  any  trans- 
action in  connection  with,  any  joint  en- 
terprise or  arrangement  in  which  any 
such  registered  investment  company  or  a 
company  controlled  by  such  registered 
company  is  a  participant  with  the  affil- 
iated persons  unless  an  application  re- 
garding such  transaction  is  filed  with, 
and  an  order  is  granted  by,  the  Commis- 
sion permitting  such  joint  enterprise  or 
arrangementv  prior  to  its  submission  to 
security  holders  for  approval;  and  pro- 
vided that,  in  passing  upon  such  applica- 
tion the  Commission  will  consider 
whether  the  participation  of  such  regis- 
tered or  controlled  company  in  such 
arrangement  is  consistent  with  the  pro- 
visions, policies  and  purposes  of  the  Act, 
and  the  extent  to  which  such  participa- 
tion is  on  a  basis  different  from  or  less 
advantageous  than  that  of  other  par- 
ticipants. 

Applicants  state  that  Vanguard,  Van- 
guard Funds  and  Index  Trust  may  be 
deemed  to  be  engaged  in  such  a  joint 
transaction  and  prohibited  from  having 
Index  Trust  join  the  Vanguard  Fund 
Group  unless  the  Cranmission  issues  an 
order  allowing  the  implementation  of 
such  proposal. 

Applicants,  therefore,  request  an  order 
pursuant  to  section  17(b)  of  the  Act  and 
Rule  17d-l  thereunder  (1)  exempting 
from  section  17(a)  of  the  Act  the  trans- 
action whereby  Vanguard  will  issue  and 
Index  Trust  will  purchase  securities  of 
Vanguard  as  described  above;  (2)  ex- 
empting from  section  17(a)  of  the  Act 
the  transactions  whereby  each  of  the 
Vangiiard  Funds  and  Index  Trust  pe- 
riodically may  purchase  and  sell  securi- 
ties of  Vanguard  among  thefiselves  to 
maintain  ownership  of  Vanguard  propor- 
tional to  their  assets;  and  (3)  permitting 
Vanguard.  Vanguard  Funds,  and  Index 
Trust  to  enter  into  and  implement  the 
proposed  joint  transaction  whereby  In- 
dex Trust  joins  the  Vanguard  Funds  de- 
scribed herein. 

The  application  further  states  that  on 
August  23,  1976,  Vanguard  became  reg- 
istered under  tiie  Investment  Advisers 
Act  of  1940  ("Advisers  Act")  with  a  view 
towards  rendering  investment  advisory 
services  to  persons  other  than  the  Van- 
guard Funds,  including  Plduciaries  Index 
Tnost,  a  private  business  trust  recenUy 
organized  by  Vanguard  as  a  vehicle 
through  which  Institutional  invest<ws 
can  acquire  "index  matching  services" 
similar  to  those  which  Vanguard  wfll  pro- 
vide to  Index  Trust.  Sectltm  12(d)(3) 
of  the  Act,  in  pertinent  part,  prohibits, 
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with  excepti<»is  unavailable  to  Appli- 
cants, a  registered  investment  company 
from  acquiring  any  security  Issued  by  a 
registered  Investment  adviser.  Thus,  sec- 
tion 12(d)(3)  would  prohibit  the  Van- 
guard Funds,  including  Index  Triist, 
from  acquiring  shares  of  Vanguard  pur- 
suant to  the  Vanguard  Service  Agree- 
ment. 

Section  6(c)  of  the  Act  provides.  In 
pertinent  i>art,  that  the  Commission  by 
order  upon  application  may  exempt  any 
classes  of  transactions  from  any  provi- 
sion of  the  Act  if  and  to  the  extent  that 
suclv  exempUonj^ls  necessary  or  {^pro- 
priate  in  the  public  interest  and  con- 
sistent with  the  protection  of  investors 
and  the  piuTX)ses  fairly  intended  by  tiie 
policy  and  provisions  of  the  Act. 

Applicants  believe  that  the  exemptions 
they  request^  are  necessary  and  appro- 
priate primarily  because  the  interna- 
tionalization of  the  management  of  their 
corporate  administrative  affairs  through 
Vanguard  achieves  increased  independ- 
ence from  and  an  increased  ability  to 
monitor  and  evaluate  the  performance 
of  any  external  Investment  adviser  or 
distributor,  and  providing  administra- 
tive services  at  a  reasonable  cost.  They 
further  state  that  the  arrangement  in- 
creases their  bargaining  power  in  ob- 
taining advisory  and  underwriting  serv- 
ices and  reduces  the  expenses  both 
immediately  and  in  the  long  nm  by  hav- 
ing corporate  administrative  services 
performed  at  cost.  Vanguard  Funds  and 
Vanguard  state  that  the  addition  of 
Index  Trust  to  The  Vanguard  Fund 
Group  arrangements  will  produce  addi- 
tional benefits  to  the  Vanguard  Funds 
because  of  the  ability  to  spread  Van- 
guard's fixed  costs  of  operation  over  a 
larger  asset  base,  producing  econ<xnles 
of  scale.  Vanguard  asserts  it  has  the 
capability  to  provide  services  to  Index 
Trust  without  impairing  the  quality  of 
service  to  others. 

The  application  states  that  the  pro- 
posed contribution  to  the  capitalization 
of  Vanguard  by  Index  Trust  Is  reason- 
able in  view  of  the  anticipated  working 
capital  needs  of  Vanguard  and  the  de 
minimis  portion  of  Its  assets  to  be  in- 
vested, and  fair  since  each  investment 
company  will  contribute  capital  in  pro- 
portion to  its  current  net  assets  with  the 
capital  contribution  being  adjusted 
periodically  so  that  no  investment  com- 
pany will  have  a  disproportionate  in- 
vestment. Applicants  further  state  that 
the  essential  purposes  of  the  proposal 
are  consistent  with  the  provisions, 
policies  and  purposes  of  the  Act. 

Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than 
February  14,  1977,  at  5:30  pjn..  submit 
to  the  Commission  In  writing  a  request 
for  a  hearing  on  the  matter  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  Issues,  if  any,  of  fact  or  law  proposed 
to  be  controverted,  or  he  may  request 
that  he  be  notified  If  the  Commission 
shall  order  a  h«irlng  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 


copy  of  such  request  sliall  be  ser\ed  per- 
sonally or  by  mail  upon  Applicant  at  the 
address  stated  above.  Proof  of  such  serv- 
ice (by  affidavit,  or  in  case  of  an  at- 
tomey-at-law.  by  certificate)  shsdl  be 
filed  contonporaneously  with  the  re- 
quest As  provided  by  Riile  0-5  of  the 
Rules  and  Regulations  promulgated 
under  the  Act,  an  order  disposing  of  the 
application  will  be  Issued  as  of  course 
following  said  date  unless  the  Commis- 
sion thereafter  orders  a  hearing  upon  re- 
quest or  upon  the  Commission's  own  mo- 
tion. Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  In  this  matter,  including 
the  date  of  the  hearing  (if  ordered »  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Pitzsimmons, 

Secretary. 
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IRelease  No.  34-13191;   Pile  No.  SR-MSRB- 
77-1) 

MUNICIPAL  SECURITIES  RULEMAKING 
BOARD 

Self-Regulatory  Organizations;  Proposed 
Rule  Changes 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)  (1),  as  amended  by  Pub.  L. 
94-29,  16  (June  4.  1975) .  notice  is  hereby 
given  that  on  January  18.  1977.  the 
above-mentioned  self-regulatory  orga- 
nization filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  follows: 

Statement  of  the  Terms  of  Substance 
OP  THE  Proposed  Rule  Changes 

The  Municipal  Securities  Rulemaking 
Board  (the  "Board")  is  filing  proposed 
amendments  to  rule  G-6  (hereinafter 
sometimes  referred  to  as  the  "proposed 
rule  changes")  as  follows  (brackets  In- 
dicate deletions;  italics  indicate  new 
language) : 

Rtile  G-6.  Fidelity  Bondivg  Require- 
ments. 

r(a)]  No  municipal  securities  broker 
or  municipal  securities  dealer  (other 
than  a  bank  dealer)  shall  be  qualified 
for  piUTK>ses  of  rule  G-2  unless  such 
broker  or  dealer,  if  a  member  of  a  reg- 
istered securities  association,  has  met 
the  fidelity  bonding  requirements  set 
forth  in  the  rules  of  such  association,  to 
the  same  extent  as  if  such  rules  were 
applicable  to  such  broker  or  dealer,  or 
such  broker  or  dealer,  if  not  a  member 
of  a  registered  securities  association,  has 
met  the  fidelity  bonding  requirements  set 
forth  in  rule  15bl0-ll  under  the  Act.  to 
the  same  extent  as  if  such  rules  were 
applicable  to  such  broker  or  dealer,  in 
each  case  as  such  requirements  were  set 
forth  on  January  10.  1977.  fMay  24, 
1976.3 

[(b)  The  requirements  of  this  rule 
shall  become  effectlce  on  October  18, 
1976.] 


statement  of  basis  and  purpose 

The  basis  and  purpose  of  the  foregoing 
proposed  rule  changes  is  as  follows : 

Purpose  of  Proposed  Rtde  Changes. 
The  principal  purpoee  of  the  proposed 
rule  changes  is  to  revise  the  reference 
date  to  fidelity  bonding  rules  of  the 
National  Association  of  Securities  Deal- 
ers, Inc.  and  the  Securities  and  Exchange 
Commission  (the  "Commission")  to  in- 
corporate recent  changes  in  rule  15bl0- 
11  of  the  Commission.  In  addition,  the 
paragraph  relating  to  the  effective  date 
of  the  rule  has  been  omitted  since  such 
date  has  now  passed. 

Basis  Under  the  Act  for  Proposed  Rule 
Changes.  The  Board  has  adopted  the 
proposed  rule  chsaiges  pursuant  to  Sec- 
tion 15B(b)  (2)  (A)  of  the  Act  which  au- 
thorizes and  directs  the  Board  to  adopt 
professional  qualification  standards  for 
municipal  securities  brokers  and  munici- 
pal securities  dealers  and  persons  asso- 
ciated with  municipal  securities  brokers 
and  municipal  securities  dealers. 

ComTuents  Received  from  Members. 
Participants,  or  Others  on  Proposed  Rule 
Changes.  Comments  were  not  solicited  or 
received  on  the  proposed  rule  changes. 

Burden  on  Competition.  The  Board  is 
of  the  opinion  that  the  proposed  rule 
changes  will  not  Impose  any  burden  on 
competition. 

On  or  before  March  3,  1977,  or  within 
such  lonlfer  period  <i)  as  the  Commis- 
sion may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (il)  as  to  which  the 
above-mentioned  self-regulatory  organi- 
zation consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
nile  changes,  or 

(B)  Institute  proceedings  to  deter- 
mine whether  the  proposed  rule  changes 
should  be  disapproved. 

Interested  persons  are  invited  to  sub- 
mit written  data,  views  and  argiunents 
concerning  the  foregoing.  Persons  desir- 
ing to  make  written  submissions  should 
file  6  copies  thereof  with  the  Secretary  of 
the  Commissiwi,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
Copies  of  the  filing  with  respect  to  the 
foregoing  and  of  all  written  submissions 
will  be  available  for  Inspection  and  copy- 
ing in  the  Public  Reference  Room.  1100 
L  Street,  N.W.,  Washington.  D.C.  Cc^les 
of  such  filing  will  also  be  available  for 
Inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  refer- 
enced in  the  caption  above  and  should 
be  submitted  cm  or  before  February  17, 
1977. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

Oeorge  A.  Pitzsimmons, 

Secretary. 

January  19.  1977. 

[FR  Doc.77-2733  PUed  l-26-77;8:46  Am] 
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IRelMse  No.  34-13196;  PUe  No.  SR-MSRB- 
77-21 

MUNICIPAL  SECURITIES  RULEMAKING 
BOARD 

Self -Regulatory  Organizations;  Proposed 
Rule  Changes 

Pursuant  to  section  19(b)  (X)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)  (1) ,  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4.  1975).  notice  is 
hereby  given  that  on  January  19.  1977, 
the  above-mentioned  self-regulatory  or- 
ganization filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
chaj)ge  as  follows: 

Statement  of  the  Terms  of  Substance 
op  the  Proposed  Rule  Changes 

The  Municipal  Securities  Rulemaking 
Board  (the  "Board")  is  filing  herewith 
proposed  amendments  to  rule  A-3(d) 
(hereinafter  sometimes  referred  to  as  the 
"proposed  rule  changes"). 

The  proposed  rule  changes  provide  a 
procedure  for  the  nomination  and  elec- 
tion of  successor  members  of  the  Board. 
The  term  of  office  of  the  15  Initial  mem- 
bers of  the  Board,  who  were  appointed 
by  the  Securities  and  Exchange  Commis- 
sion (the  "Commission")  pursuant  to 
section  15B(b)  (1)  of  the  Securities  Ex- 
change Act  of  1934  (the  "Act"),'  expires 
on  September  4.  1977.  Rule  A-3(d)  pro- 
vides that  five  of  the  initial  members  of 
the  Board  shall  be  elected  for  a  succeed- 
ing one-year  term  and  five  initial  mem- 
bers for  a  succeeding  two-year  term,  and 
that  five  individuals  who  are  not  initial 
meml>ers  of  the  Board  shall  be  elected 
for  a  three-year  term,  and  that  all  other 
future  members  of  the  Board  shall  be 
elected  for  three-year  terms.  The  rule, 
however,  does  not  presently  provide  a 
procedure  for  these  elections. 

The  proposed  rule  changes  provide  for 
the  nomination  by  the  chairman  of  the 
Board  and  election  by  the  Board  of  those 
mitial  members  of  the  Board  who. will 
serve  successive  one-  and  two-year  terms 
beginning  in  September  1977.  Under  the 
proposed  rule  changes,  the  Board  would 
also  appomt  a  Nominating  CcKnmittee 
in  each  year  beginning  in  1977.  consist- 
ing of  the  five  Board  members  whose 
terms  are  due  to  expire  that  year  and 
six  persons  oUier  than  Board  members, 
two  representmg  bank  dealers,  two  rep- 
resenting municipal  securities  brokers 
and  non-bank  municipal  securities  deal- 
ers, and  two  representing  the  public.  In 
appointing  the  Nominating  Committee, 
the  Board  would  be  required  to  give  con- 
sideration to  the  need  for  broad  geo- 
graphic representation  and  representa- 
tion of  diverse  sizes  and  types  of  munici- 
pal securities  brokers  and  mimicipal  se- 
curities dealers  on  the  Committee. 

The  Nominating  Committee  would  so- 
licit public  recoriimendations  for  nomi- 
nees to  the  Board  for  a  period  of  60  days. 
Thereafter,  the  Nominating  Committee 
would  nommate  three  persMis  for  each 
Board  position  to  be  flUed.  In  makmg 
such  nominations,  the  Nominating  Com- 


1  3e«  Sacurlttes  Exchange  Act  Release  No. 
11638  (Sept.  6.  IS75). 


mittee  would  be  required  to  give  con- 
sideration to  the  need  to  maintain 
brocul  geographic  representation  on  tbe 
Board,  as  well  as  diversity  in  the  size 
and  tyipe  of  mimlclpal  securities  brokers 
and  municipal  securities  dealers  repre- 
sented. The  nominations  to  the  Board 
would  be  confidential.  The  Board  would 
elect  from  the  slate  of  nonunees  sub- 
mitted by  the  Nominating  Committee 
one  person  for  each  of  the  Board  posi- 
tions to  be  filled,  giving  consideration  to 
the  need  for  broad  geograpliic  represen- 
tation on  the  Board  as  well  as  diversity 
in  size  and  ts^pe  of  municipal  securities 
brokers  and  mimicipal  securities  dealers 
represented. 

Rule  A-3id>  presently  prohibits  any 
member  of  the  Board  from  succeeding 
iiimself  or  herself  in  office.  The  proposed 
rule  changes  would  also  prohibit  a 
broker-dealer  representative  or  bank 
representative  from  being  succeeded  in 
office  by  any  person  associated  with  the 
municipal  securities  broker  or  municipal 
securities  dealer  with  which  the  Board 
member  was  associated  at  the  time  of 
expiration  of  his  or  her  term. 

Statement  of  Basis  and  Purpose 

Purpose  of  Proposed  Rule  Changes.  Tlie 
purpope  of  the  proposed  rule  changes  is 
to  provide  a  procedure  for  the  nomina- 
tion and  election  of  successor  members 
of  the  Board.  In  adopting  the  proposed 
rule  changes,  the  Board  sought  to  achieve 
four  goals:  to  provide  equal  representa- 
tion on  the  Board  by  bank  dealers,  se- 
curities firms  and  public  members,  as 
mandated  by  the  Act  and  set  forth  in 
existing  rule  A-3(d).  within  the  frame- 
work of  staggered  terms  of  office;  to  as- 
sure broad  diversity  in  greographical 
background  and  sized  and  tjrpe  of  banks 
and  firms  represented  on  the  Board;  to 
establish  a  fair  and  workable  procedure 
for  the  nomination  and  election  of  suc- 
cessor members  of  the  Board;  and  to 
tailor  a  suitably  deliberative  framework 
for  the  nomination  and  election  of  suc- 
cessor members  of  the  Board.  The  Board 
believes  that  the  proposed  rule  change* 
provide  a  procedure  for  the  nomination 
a,nd  election  of  successor  Board  members 
which  will  take  into  account  the  vlew8 
and  recommendations  of  all  sectors  of 
the  municipal  securities  Industry  and  of 
the  public  at  large  in  as  fair  a  manner  as 
possl)le,  recognizing  that  the  Board  is 
not  a  membership  corporation. 

Basis  Under  the  Act  for  Proposed  Rule 
Changes.  The  Board  has  adopted  the  pro- 
posed rule  changes  pursuant  to  section 
ISBOj)  (2)  (B)  of  the  Act  which  directs 
the  Board  to  establish  fair  procedures  for 
the  nomination  and  election  of  members 
of  the  Board  and  assure  fair  representa^ 
tion  in  such  nominations  and  elections  of 
mimicipal  securities  brokers  and  munici- 
pal securities  dealers.  Such  rules  shall 
provide  that  the  membership  of  the 
Board  shall  at  all  times  be  equally  divided 
among  public  representatives,  broker- 
dealer  representatives,  and  bank  repre- 
sentatives, and  that  the  public  repre- 
sentatives shall  be  subject  to  ai>proval  by 
the  CcMnmlsslon  to  assure  that  no  one  of 
them   is    associated   with   any   broker. 


dealer,  or  municipal  securities  dealer  and 
that  at  least  one  is  representative  of  in- 
vestcH^  m  mimicipal  securities  and  at 
least  one  is  representative  of  Issuers  of 
mimicipal  securities.  Such  rules  shall 
also  specify  the  term  members  shall  serve 
and  may  mcrease  the  number  of  mem- 
bers which  shall  constitute  the  whole 
Board  provided  that  such  number  is  an 
odd  number. 

The  proposed  rule  changes  were  also 
adopted  pursuant  to  section  15B(b)  (2) 
(I»  of  the  Act  which  authorizes  and  di- 
rects the  Board  to  adopt  rules  providing 
for  the  operation  and  administration  of 
the  Board. 

Comments  Received  from  Members. 
Participants  or  Others  on  Proposed  Rule 
Changes.  On  November  23,  1976,  the 
Board  issued  an  exposure  draft  of  the 
proposed  rule  changes  and  solicited  com- 
ments thereon.  The  Board  received 
letters  of  comment  from  the  following 
persons : 

Bank  of  America  N.T.&S.A.,  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  Shearson  Hayden  Stone  Inc. 
( "Shearson" ) ,  State  Farm  Mutual  Auto- 
mobile Insurance  Company  ("State 
Farm"»,  Wauterlek  &  Brown,  Inc. 
CWauterlek  &  Brown"). 

Both  the  Bank  of  America  and  the 
NASD  suggested  that  the  Board  examine 
procedures  utilized  by  other  self -regula- 
tory organizations  to  determine  whether 
additional  industry  participation  could 
be  achieved  in  the  selection  of  Board 
members.  In  accordance  with  these  sug- 
gestions, the  Board  considered  the  possi- 
bility of  providmg  for  a  petitioning  pro- 
cedure similar  to  that  of  the  NASD  in 
which  generally  each  member  firm  and 
branch  office  of  supervisory  jurisdiction 
in  a  district  is  given  one  vote  for  petition- 
ing purposes.  However,  given  the  special 
characteristics  of  the  Board,  including 
the  fact  that  it  is  not  a  membership  cor- 
poration, the  Board  has  concluded  that 
the  procedures  mcorporated  in  the  pro- 
posed rule  changes  will  result  in  the 
most  equitable  and  administratively  fea- 
sible selection  of  Board  members  possible 
under  the  circumstances. 

The  fact  that  the  Board  is  not  a  mem- 
bership corporation  is  significant  In 
several  respects  pertinent  to  the  matter 
of  elections.  Thus,  the  Board's  constit- 
uency is  much  more  difficult  to  define 
than  that  of  the  NASD  and  the  proper 
weight  to  assign  to  each  segment  of  the 
constituency  more  difficult  to  determine. 
One  possibility  would  be  to  assign  one 
vote  to  each  securities  firm  and  bank 
dealer  that  had  paid  the  Board's  initial 
fee.  Under  this  system,  however,  dis- 
proportionate representation  would  be 
given  to  the  more  numerous  small  firms. 
In  addition,  firms  that  paid  the  Board's 
initial  fee  but  have  ceased  domg  a  munic- 
ipal securities  busmess  would  nonethe- 
less be  entitled  to  vote.  Alternatively, 
voting  weight  could  be  scaled  to  the  total 
dollar  amount  of  municipal  securities 
underwritten  by  each  firm  and  bank 
dealer  during  the  prior  year.  To  do  so, 
however,  would  exclude  the  sizeable 
number  of  firms  and  bcmk  dealers  that 
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do  not  participate  in  underwritmg  ac- 
tivity. 

AU  of  the  possible  methods  of  assigning 
voting  weight  to  achieve  an  equitable  al- 
location in  a  nonmembership  context 
appear  to  present  severe  administrative 
problems,  involving  substantial  financial 
cost  to  the  Board  and  therefore  the 
mdustry  and  onerous  reporting  require- 
ments. Tlie  Board  questions  whether  any^ 
of  these  burdens  can  be  justified  when 
weighed  against  the  possible  benefits  to 
be  obtamed,  particularly  to  light  of  the 
strict  requirments  set  forth  to  the  pro- 
posed rule  changes  that  broad  represen- 
tation be  achieved  both  to  the  noml- 
nattog  process  and  on  the  Board.  In 
addition,  the  Board  imderstands  that  the 
NASD's  petitiontog  procedure  has  been 
used  on  not  more  than  two  occasions  to 
the  more  than  35  years  it  has  been  to 
effect,  a  fact  which  underscores  the  dis- 
parity, for  the  Board's  purposes,  between 
the  difficulties  and  costs  to  establishmg 
a  similar  procedure  as  against  the  bene- 
fits to  be  realized. 

One  filial  and  critical  factor  to  the 
Board's  consideration  of  possible  election 
procedures  was  the  need  to  achieve  broad 
representation  on  the  Board,  not  only 
accordtog  to  the  categories  specified  to 
the  Act — securities  firm  representatives. 
bank  dealers  and  public  members — but 
also  with  respect  to  geography,  and  size 
and  type  of  firm.  The  Board  believes  that 
these  criteria  can  best  be  met  by  the 
more  direct  and  flexible  selection  pro- 
cedures of  a  representative  nommattog 
committee  than  by  an  at-large  election. 

The  Board  notes  that  aside  from  the 
comments  discussed  above,  no  municipal 
securities  broker  or  municipal  securities 
dealer  has  questioned  the  fairness  or  ap- 
propriateness of  the  election  procedures 
set  forth  to  the  proposed  rule  changes. 

On  another  potot,  the  NASD  suggested 
that  the  final  slate  of  nomtoees  be  cir- 
culated for  review  and  comment  by  the 
todustry  and  general  public.  The  Board 
concluded,  however,  that  such  a  proce- 
dure would  be  counterproductive  for  sev- 
eral reasons.  First,  the  Board  expects  the 
Nomtoatmg  Committee  to  engage  to  such 
tovestigatlon  of  a  nomtoee's  background 
and  qualifications  as  may  be  necessary 
to  demonstrate  his  or  her  capabilities 
and  eligibility  for  Board  membership  and 
that  therefore  there  would  be  little  bene- 
fit to  be  gatoed  to  this  respect  from  pub- 
lic review  of  the  nomtoees.  Second,  public 
circulation  of  the  names  of  ncnntoees 
would  tend  to  emphasize  nomtoees'  polit- 
ical popularity  tostead  of  their  capabili- 
ties and  would  tend  to  favor  todlviduals 
from  large  financial  centers  or  with  well- 
known  firms.  Ptoally,  the  Board  believes 
that  the  most  capable  todlviduals  would 
be  reluctant  to  enter  a  three-way  con- 
test which  carried  with  it  the  possibility 
of  betog  Identified  thereafter  as  a  person 
not  elected  to  the  Board. 

The  NASD  suggested  that  a  prohibi- 
tion be  added  against  todlviduals  from 
the  same  organization  succeedtog  each 
other  on  the  Board.  Tlie  prcHX)sed  rule 
changes  tocorporate  this  suggestion. 

The  NASD  also  suggested  that  at  least 
one  Board  member  be  required  to  be  a 


representative  of  "smsOl"  municipal  se- 
curities brokers  and  municipal  securities 
dealers.  xThe  Board  concluded  Uiat  it 
was  unnedcissary  to  make  such  provision 
to  view  of  the  requirements  of  the  pro- 
posed rule  that  both  the  Nomtoating 
Committee  and  the  Board  give  consider- 
ation to  selecttog  hew  Board  members 
to  the  size  and  type  of  municipal  secu- 
-  Titles  brokers  and  municipal  securities 
dealers  represented  on  the  Boad.  The 
Board  also  believed  it  would  be  inappro- 
priate to  require  representation  of  any 
one  size  or  type  of  firm  without  doing  so 
for  all  sizes  and  types. 

Both  the  NASD  and  Wauterlek  & 
Brown  suggested  that  the  proposed  rule 
provide  for  broader  publication  of  the 
request  for  recommended  nomtoees.  The 
NASD  suggested  publication  m  two  fi- 
nancial journals  instead  of  one  and 
Wauterlek  &  Brown  suggested  that  the 
notice  be  sent  to  the  Board's  mailing 
list.  The  Board  anticipates  assuring  wide 
distribution  of  the  notice,  including  dis- 
tribution to  the  Board's  msdltog  hst,  and 
did  not  deem  it  necessary  to  tocorporate 
more  specific  requirements  in  the  text 
of  the  rule. 

State  Farm  recommended  that  the 
Board  require  at  least  one  member  of  the 
Board  and  Nomtoatmg  Committee  to  be 
a  representative  of  the  property  and  li- 
ability insurance  industrj'.  In  view  of  the 
requirement  of  the  Act  that  at  least  one 
Board  members  be  representative  of  to- 
vestors  m  municipal  securities  amd  the 
requirement  to  the  proposed  rule  changes 
that  the  public  be  represented  on  the 
Nomuiatmg  Committee,  the  Board  be- 
lieved it  would  be  inappropriate  to  towM*- 
porate  more  specific  language  on  this 
pomt  to  the  rule. 

Burden  on  Competition.  Tlie  proposed 
rule  changes  do  not  affect  the  conduct 
of  bustoess  by  anj'  broker,  dealer  or 
municipal  securities  dealer,  and  ttie 
Board  has  therefore  concluded  that  the 
proposed  rule  changes  do  not  impose  any 
burden  on  competition. 

On  or  before  March  3,  1977  or  withto 
such  longer  period  (i)  as  the  Commission 
may  designate  up  to  90  days  of  such  date 
if  it  ftods  such  longer  period  to  be  ap- 
propriate and  publishes  its  reasons  for  so 
ftodtog  or  (11)  £is  to  which  the  above- 
mentioned  self-regulatory  organization 
consents,  the  Commission  will : 

(A)  By  order  approve  such  prcHXKsed 
rule  change,  or 

(B)  Institute  proceedmgs  to  determtoe 
whether  the  proposed  rule  change  should 
be  disapproved. 

Interested  persons  are  mvited  to  sub- 
mit written  data,  views  and  arguments 
concerning  the  foregotog.  Persons  desir- 
ing to  make  written  submission  should 
file  6  copies  thereof  with  the  Secretary  of 
the  Commission,  Securities  and  Ex- 
change Commission.  Washington,  D.C. 
20549.  Copies  of  the  filing  with  respect 
to  the  foregotog  and  of  all  written  sub- 
missions will  be  available  for  inspection 
and  copying  to  the  Public  Reference 
Room,  1100  L  Street,  N.W.,  Washington, 
D.C.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copytog  at 
the  principal  office  of  the  above-men- 


tioned self -regulatory  organization.  All 
submissions  should  refer  to  the  file  num- 
ber referenced  to  the  caption  above  and 
should  be  submitted  on  or  before  Febru- 
ary 17  1977. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  FiTZsnotOHs. 

Secretary. 
January  21. 1977. 

The  text  of  the  proposed  rule  li?  as 
follows: 

A-3(d)   Nomination  and  Election  o/  Mrm- 

ii)  Except  for  the  initial  members  of  the 
BoaJxl,  members  shall  be  nominaKd  and 
elected  In  accordance  with  the  procedures 
specified  toy  this  rule.  |of  tbe  Board.  The 
public  representatives  on  the  Board  .shall, 
prior  to  their  |»sumptlou  of  oflSce,  be  sub- 
ject to  approvalTay  the  Commission  to  assure 
that  no  one  of  theip  Is  associated  vith  any 
broker,  dealer  or  mu^Hclpal  securities  dealer 
and  that  at  least  one^ls  representative  of 
Investws  in  municipal  sectirltles  and  at  lea.st 
one  is  representative  of  Issues  of  municipal 
securities.)  The  members  of  the^o&rd  elected 
to  succeed  the  Initial  members  sh^l  ooasist 
of  five  of  the  Initial  members  who  sIihIi  serve 
for  a  succeeding  term  of  one  year,  five  aj  the 
initial  members  who  shall  serve  for  a  pr- 
eceding term  of  two  years,  and  five  indjvid^- 
uals  who  are  not  initial  members,  who  .shall 
serve  for  a  term  of  three  years;  pro- iij«»cl.  ^ 
however,  that  each  such  category  of  initial 
members  shall  Include  at  least  one  public 
representative,  one  broker-dealer  representa- 
tive and  one  bank  representative  Subi^equent 
to  such  first  election  of  members,  all  mem- 
bers of  the  Board  shall  be  elected  for  terms 
of  three  year«».  so  that  the  terms  of  omce  of 
one-third  of  the  whole  Board  shall  expire 
each  year.  Except  for  the  succeedine  terms 
for  initial  members  tm  hereinbefore  provided, 
no  member  of  the  Board  may  succeed  him- 
self in  OflSce  and  no  broker-dealer  representa- 
tive or  batfc  representatir^e  map  be  succeeded 
in  office  by  any  person  associated  tcith  the 
muniripal  securities  broker  or  municirxH  se- 
curities dealer  with  trhieh  such  member  iras 
associated  at  the  expiration  of  his  term 

(U)  Not  later  than  March  15,  1977  the 
chairman  of  the  Board  shall  announce  ihe 
names  of  five  Initial  members  of  the  Board 
whose  membership  on  the  Board  will  terivi- 
nate  on  September  4,  1977,  and  shall  nomi- 
nate, after  consultation  with  the  other  mem- 
bers of  the  Board,  five  initial  members  to 
serve  for  a  succeeding  term  to  expire  Sep- 
tember 4.  1978,  and  five  Initial  members  to 
serve  for  a  succeeding  term  to  expire  Ser- 
tember  4.  1979.  Each  such  category  of  initial 
members  shall  Include  at  least  one  but  nn 
more  than  two  public  representati  es. 
broker-dealer  representatives  and  bank  rep- 
resentatives. 

(ill)  In  each  year,  prior  to  March  16  1977 
and  prior  to  February  15  of  each  year  there- 
after, the  Board  shall  appoint  a  Nomina;  ihr 
Committee  composed  of  eleven  members.  The 
membership  of  the  Nominating  Committee 
shall  consist  of  the  five  members  of  the 
Board  whose  terms  expire  during  such  year 
and  six  persons  who  are  not  members  of  the 
Board,  two  of  whom  shall  be  associated  with 
and  representative  of  bank  dealers,  two  of 
whom  shall  be  associated  with  and  repre- 
sentative of  municipal  securities  brokers  and 
mtmicJpal  securities  dealers  other  than  bank 


■Italics  in  paragraph  (i)  Indicate  addi- 
tions; brackets  indicate  deletions.  The  text 
of  paragraphs  (U)  through  (vil)  is  new 
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dealers,  and  two  of  whom  shall  not  be  as- 
sociated with  any  broker,  dealer,  or  muni- 
cipal securities  dealer.  In  appointing  persons 
to  serve  on  the  Nominating  Committee,  the 
Board  shall  take  into  consideration  such 
factors  as  the  need  to  achieve  broad  geo- 
graphic representation  on  such  Committee, 
as  well  as  diversity  in  the  size  and  type  of 
municipal  securities  brokers  and  municipal 
securities  dealers  represented  on  such  Com- 
mittee. 

(iv)  ,Not  later  than  April  15,  1977  and 
March  *15  of  each  year  thereafter,  the  Nomi- 
nating Committee  shall  publish  a  notice  in  a 
financial  Journal  having  general  national  cir- 
culation among  members  of  the  municipal 
securities  industry,  soliciting  public  recom- 
mendations for  nomination  for  the  positions 
on  the  Board  to  be  filled  In  such  year.  Such 
notice  shall  require  that  recommendations 
be  accompanied  by  a  statement  of  the  posi- 
tion for  which  the  person  is  recommended, 
the  background  and  qualifications  for  mem- 
bership on  the  Board  of  the  person  recom- 
mended and  Information  concerning  such 
person's  association  with  any  broker,  dealer 
or  municipal  securities  dealer.  The  Nomi- 
nating Committee  shall  accept  recommen- 
dations pursuant  to  sxich  notice  for  a  period 
of  at  least  60  days.  Any  interested  member 
of  the  public,  whether  or  not  associated  with 
a  municipal  securities  broker  or  municipal 
securities  dealer,  may  submit  recommenda- 
tions to  the  Nominating  Committee.  The 
names  of  all  persons  recommended  to  the 
Nominating  Committee  shall  be  made  avail- 
able to  the  public  upon  request. 

(V)  Not  later  than  July  15,  1977  and  June 
15  of  each  year  thereafter,  the  Nominating 
Committee  shall  nominate  three  persons  for 
each  of  the  Board  positions  to  be  filled  and 
.shall  submit  such  nominations  to  the  Board. 
In  making  such  nominations,  the  Nominat- 
ing Committee  shall  take  Into  consideration 
such  factors  as  the  need  to  maintain  broad 
geographic  representation  on  the  Board,  as 
well  as  diversity  in  the  size  and  type  of 
municipal  securities  brokers  and  municipal 
securities  dealers  represented.  Each  nomina- 
ttoa  shall  be  accompanied  by  a  statement 
indicating  the  position  for  which  such  per- 
son is  nominated,  the  nominee's  qualifica- 
tions to  serve  as  a  member  of  the  Board, 
and  Information  concerning  the  nominee's 
aasociatlon  with  any  broker,  dealer,  or  mu- 
nicipal securities  dealer.  The  luimes  of  the 
nominees  will  be  confidential. 

(vi)  The  Board  will  elect  the  ten  Initial 
members  of  the  Board  nominated  in  accord- 
ance with  paragraph  (d)(il)  of  this  rule 
for  the  terms  for  which  they  are  nominated 
and  shall  elect  from  the  slate  of  nominees 
submitted  by  the  Nominating  Committee 
one  person  for  each  of  the  other  Board 
positions  to  be  filled,  taking  Into  considera- 
tion such  factors  as  the  need  to  maintain 
broad  geographic  representation  on  the 
Board,  as  well  as  diversity  in  the  size  and 
type  of  municipal  securities  brokers  and 
municipal  securities  dealers  represented. 
Newly  elected  members  ol  the  Board  will 
assume  office  on  September  5  In  the  year 
in  which  they  are  elected. 

(vii)  The  public  representatives  on  the 
Bo*rd  will,  prior  to  their  assumption  of  office, 
be  subject  to  approval  by  the  Commission 
to  assure  that  no  one  of  tbem  is  associated 
wttn  any  broker,  dealer  or  municipal  secu- 
rities dealer  and  that  at  least  one  U  repre- 
sentative of  Investors  In  municipal  securities 
and  at  least  one  is  representative  of  Issviers 
of  municipal  securities. 

|FB  Doc.77-2735  Filed  1-26-77; 8: 45  am] 


1 


NOTICES 

NATIONAL  MARKET  ADVISORY  BOARD 
Meeting 

ThiB  is  to  give  notice,  pursuant  to  sec- 
tion liO(a)  of  the  Federal  Advisory  Com- 
mittee Act.  5  UJ3.C.  App.  1  10(a);  that 
the  NIational  Market  Advisory  Board  will 
conduct  open  meetings  on  February  14 
and  15,  1977  in  the  Basement  Audito- 
rium. United  California  Bank,  707  Wfl- 
shire  Boulevard,  Los  Angeles.  California. 
Initial  notice  of  this  meeting  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 28,  1976. 

The  Board  will  also  conduct  open  i 
meetings  on  March  14  and  15,  and  April  I 
18  and  19,  1977,  in  Room  776.  500  North 
Capitol  Street,  Washington.  D.C.  The 
summarized  agenda  for  these ,  me«tings 
will  be  published  in  the  Federal  Register 
at  a  later  date. 

The  summarized  agenda  for  the  Feb- 
rurar>'  meeting  is  as  follows: 

1.  Discussion  of  the  Board's  report  to  the 
Securities  and  Exchangee  Commission  regard- 
ing restrictions  on  off-board  transactions  In 
listed  securities  by  exchange  members. 

2.  Discussion  of  possible  pilot  projects  rel- 
evant to  issues  considered,  or  to  be  consid- 
ered, by  the  Board. 

3.  'Discussion  of  future  agenda  of  the 
Board  and  enumeration  of  topics  which 
should  be  further  con.sidered  prior  to  Sep- 
tember. 1977. 

4.  Di.'scvission  of  such  other  matters  as  may 
properly  be  brought  before  the  Board. 

Further  information  may  be  obtained 
by  writing  Martin  L.  Budd,  Executive 
Director.  National  Market  Advisory 
Board  Staff.  Securities  and  Exchange 
Commi.'^.'^ion.  Washington,  D.C.  20549. 

'  George  A.  P^tzsimmons, 

Secretary. 

Janvary   19.   1977. 

ira*  Doc.77-2732  Filed  l-26-77;a:45  am] 

SMALL  BUSINESS 
ADMINISTRATION 

BQISE   DISTRICT  ADVISORY  COUNCIL 

Public  Meeting 

The  Small  Business  Administration 
Boise  District  Advisory  Council  will  hold 
a  public  meeting  at  9:30  a.m..  Monday, 
February  14,  1977,  at  the  Royal  Res- 
taurant. 1112  Main  Street  In  Boise, 
Idaho,  to  discuss  such  business  as  may 
be  presented  by  members  and  the  staff 
of  the  Small  Business  Administration. 
For  further  information  write  or  call 
Oliver  T.  Davis,  U.S.  Small  Business  Ad- 
ministration, P.O.  Box  2618,  Boise.  Idaho 
83701  (208)  342-2516. 

Dated   January  19,  1977. 

Henry  v.  Z.  Hyde,  Jr., 

Deputy  Advocate 
for  Advisory  Councils. 

|FR  Doi  77  2599  Piled  1-26-77;  8:45am] 


California,  constitutes  a  disaster  area 
because  of  damage  resulting  from  a  fire 
on  December  15,  1976.  Eligible  persons, 
firms  and  organizations  may  file  appU- 
cations  for  loans  for  physical  damage 
until  the  close  of  business  on  March  21, 
1977,  and  for  economic  injury  until  the 
close  of  business  on  October  21,  1977,  at: 

Small  Business  Administration,  District  Of- 
fice, 3508  Plgureroa  9t. — 8th  Koor,  Los 
Angeles,  California  90071. 

or  other  locally  announced  locations. 

Dated:  January  18,  1977. 

Mitchell  P.  Kobelinski, 

Administrator. 

|FR  Doc .77-2592  Filed  l-26-77;8:45  am] 


[Declaration  of  Disaster  L.oan  Area  #1284] 

CALIFORNIA 

Declaration  of  Disaster  Loan  Area 

East  Rosewood  Court  within  the  City 
of  Ontario  in  San  Bernardino  Coimty, 


[Application  No.  06/06-5183] 

RRST  VALLEY  LTD. 

Application  for  a  License  To  Operate  as  a 
Small  Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  section  301(d)  of  the  Small  Busi- 
ness Investment  Act  of  1958,  as  amended 
(Act)  (15  U.S.C.  661  et  seq.)  has  been 
filed  by  First  Valley  Limited  (Applicant) 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102 
(1976). 

The  officers,  directors  and  stockholders 
are  as  follows : 

Manuel  A.  Ferran.  President,  General  Man- 
ager, Director  and  6.6%  Stockholder,  435 
Amherst  Drive.  NE,  Albuquerque,  New- 
Mexico  87107. 

Lenton  Malry.  Vice  President,  Director  and 
6.6%  StocUiolder,  3000  Sandta  Clara,  SE, 
Albuquerque^  New  Mexico  87106. 

Soslmo  PadUla,  Treasurer  and  Director,  3920 
Las  Vegas  Drive,  SW,  Albuquerque,  New 
Mexico  87105. 

Larry  L.  Lamb,  Secretary,  Director  and  6.7% 
Stockholder,  4804  Ridgecrest  Circle,  SE,  Al- 
buquerque. New  Mexico  87108. 

Bernard  P.  Metzgar,  Director  and  6.6%  Stock- 
holder, 9508  Parsifal  Place.  NE,  Albuquer- 
que, New  Mexico  87111. 

Wilfred  J.  Brandlwine,  60%  Stockholder. 
1423  South  Club,  Carlsbad,  New  Mexico 
88220. 

Parrell  L.  Lines,  6.6%  Stockholder,  13201 
Cedar  Brook,  NE.  Albuquerque,  New  Mexico 
87111. 

The  Applicant,  a  New  Mexito  Corpo- 
ration, will  be  located  at  1900  Bridge 
Boulevard,  S.W..  Albuquerque,  New 
Mexico  87105. 

It  will  begin  operations  with  $500,000 
of  paid-in  capital  and  paid-in  surplus 
derived  from  the  sale  of  5,000  shares  of 
common  stock  to  seven  individuals. 

The  Applicant  will  not  concentrate  its 
investments  in  any  particular  industry. 
As  a  small  business  investment  company 
under  section  301(d)  of  the  Act,  the  Ap- 
plicant has  been  organized  and  chartered 
solely  for  the  purpose  of  performing  the 
fimctions  and  conducting  the  activities 
contemplated  under  the  Act,  as  aunended 
from  time  to  time,  and  win  provide  as- 
sistance solely  to  small  business  concerns 
which  will  contribute  to  a  well-balanced 
national  economy  by  facilitating  owner- 
ship in  such  concerns  by  persons  whose 
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participfltion  in  the  free  enterprise  sys- 
tem is  hampered  because  of  social  or 
economic  disadvantages. 

Matters  involved  in  SBA's  considera- 
tion of  the  Applicant  include  the  general 
business  reputation  and  character  of  the 
proposed  owners  and  management  and 
the  probability  of  successful  operations 
of  the  Applicant  imder  this  management, 
including  adequate  profitability  and  fi- 
nancial soundness,  in  accordance  with 
the  Act  and  SBA  rules  and  regulations. 

Any  person  may,  not  later  than  Feb- 
ruary 11,  1977,  submit  to  SBA  written 
comments  on  the  proposed  Applicant. 
Any  such  communication  should  be  ad- 
dressed to  the  Deputy  Associate  Admin- 
istrator, 1441  li  Street,  NW.,  Washing- 
town,  D.C. 20415. 

A  copy  of  this  notice  shall  be  published 
in  a  newspaper  of  general  circulation  In 
Albuquerque,  New  Mexico. 

(Cat&log  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business  Invest- 
ment Companlee.) 

Dated:  January  19,  1977. 

Peter  F.  McNeish, 
Deputy  Associate  Administrator 
for  Investment. 

[PR  Doc.77-2596  Filed  1-26-77:8:45  am] 


LOS  ANGELES  DISTRICT  ADVISORY 
COUNCIL 

Public  Meeting 

The  Small  Business  Administration  Los 
Angeles  District  Advisory  Council  will 
hold  a  public  meeting  at  12:00  noon, 
Wednesday,  March  2,  1977,  at  the  Taix 
Les  Freres  French  Restaurant,  1911  West 
Sunset  Boulev£u-d,  Los  Angeles,  Califor- 
nia, to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  Small 
Business  Administration,  or  others  pres- 
ent. For  luncheon  reservations  and  fur- 
ther information  write  or  call  Stewart  L. 
Rollins,  U,S.  Small  Business  Administra- 
tion, 3S0  South  Flgueroa  Street,  Suite 
600,  lioe  Angeles,  California  90071,  (213) 
68a-2977. 

Dated:  January  19, 1977. 

Henry  v.  Z.  Hyde,  Jr., 
Deputy  Advocate  for 
Advisory  Councils. 

(PR  Doc.77-2597  FUed  l-26-T7;8:46  am] 


LOUISVILLE  DISTRICT  ADVISORY 
COUNCIL 

Public  Meeting 

The  Small  Business  Administration 
Louisville  District  Advisory  Council  will 
hold  a  public  meeting  from  9:00  ajn., 
imtU  5:00  p.m..  April  14,  1977,  and  will 
convene  again  at  9:00  ajn.,  until  12 
o'clock  noon,  Friday,  April  15,  1977,  at 
the  Natural  Bridge  State  Resort  Paik, 
Slade,  Kentucky,  to  discuss  such  business 
as  may  be  presented  by  members  and  the 
staff  of  the  Small  Business  Administra- 
tion. For  further  information  write  or 
call  R.  B.  Blankoishlp,  U.S.  Small  Busi- 
ness    Administration,     Federal     OflBce 


Building,  Room  188,  P.O.  Box  3517  (502) 
352-5978. 

Dated:  January  19,  1977. 

Henry  t.  Z.  H-stdk,  Jr.. 
Deputy  Advocate  for 

Advisory  Counciis. 

IFP.  Doc.7l-2598  FUed  l-2&-77;8:46  am] 

OFFICE  OF  THE  SPECIAL  REPRE- 
SENTATIVE FOR  TRADE  NEGOTI- 
ATIONS 

CERTAIN   ALLOY  TOOL  STEEL 
QUANTITATIVE  LIMITATIONS 

Reallocation 

By  Proclamation  4445  of  June  11.  1976 
(41  FR  24101,  June  15,  1976) ,  as  modified 
by  Proclamation  4477  of  November  16, 
1976  (41  FR  50969),  temporary  quanti- 
tative limitations  were  placed  on  the  im- 
portation into  the  United  States  of  cer- 
tain articles  of  stainless  or  alloy  tool 
steel.  Pursuant  to  paragraph  (6)  of 
Proclamation  4445,  the  authority  to 
make  changes  in  the  quantitative  re- 
strictions provided  for  by  Proclamation 


4445.  as  modified,  is  delegated  to  the 
Special  Representative  for  Trade  Nego- 
tiations. Pursuant  to  si^paragraph  (d) 
of  headnote  2,  subpart  A,  part  2  of  the 
Appendix  to  the  Tariff  Schedules  of  the 
United  States  (TSUS),  the  Special  Rep- 
resentative may  allocate  or  reallocate  a 
specific  quota  quantity  to  any  coimtry 
or  instrumentality  subject  to  restriction 
If  he  determines  that  It  Is  necessary  or 
appropriate  to  do  so  in  order  to  assure 
equitable  treatment. 

In  order  to  provide  equitable  treat- 
ment for  Austria  regarding  tl:ie  impor- 
tation of  certain  alloy  tool  steel,  I  have 
determined  that  it  is  appropriate  to 
provide  a  separate  quota  quantity  for 
Austria  for  the  restraint  periods  begin- 
ning June  14,  1977  and  June  14.  1978 
for  alloy  tool  steel  of  the  type  provided 
for  in  item  923.26,  subpart  A,  part  2  of 
tlie  Appendix  to  the  TSUS. 

Accordingly,  pursuant  to  para^iapli 
<6)  of  Proclamation  4445,  of  June  11, 
1976,  and  subparagraph  (d)  of  headnote 
2,  subpart  A,  part  2  of  the  Appendix  to 
the  TSUS,  item  923.26  is  hei-eby  modified 
as  follows: 


[in  fhon  ton«] 


llpin 


Articles 


Quota  quantity  eflective  on  or  adn  — 
June  14,  1976     Jiuie  H,  1977    June  14   !9TS 


y23  2»> 


A  Uov  tool  St  Pel  of  I  tie  lipos  provided  for  in  item";  60S. '■'.?  608.76. 
£■08.78.  608.85,  606.8S.  60'.».06,  609.07.  and  609.08: 
Other  (see  headnote  2(8)Ciii)): 

Japan _.. 

Kuropeaii  EL-oiioniic  Comiuunity. 

Panada ." 

Sweden 

Atistria  (for  iljc  periods  beginning  on  or  aft«r  June  H, 

1977) 

Othfr 

Countries  ( including  Austria  for  the  period  ending 
June  13, 1977)  entitled  to  the  rate  oldnty  column 

No.  1  (total) 

Other  (total) 


3.500 
3.400 
1.900 

8,.')00 

3. 7(0 
3.,5(W 
2.000 
K600 

.^.wiO 
3.fi00 
■J,  000 
h.TOO 

.... 

C,  3l^ 

■2  XsA 

3,600 
6 

1.37K 
6 

1  41.1 
6 

This  modification  will  be  effective  Jan- 
uary 27, 1977. 

Signed:  January  19,  1977, 

Frederick  B.  Dent, 
Special  Representative 
for  Trade  Negotiations. 

[FR  Doc.77-2529  Filed  1-26-77; 8: 45  am] 

DEPARTMENT  OF  STATE 

[Public  Notice  C!M-7/22] 

UNITED  STATES  ADVISORY  COMMISSION 
ON  INTERNATIONAL  EDUCATIONAL 
AND  CULTURAL  AFFAIRS         __ 

Meeting 

The  U.S.  Advisory  Commission  on  In- 
ternational Educational  and  Cultural  Af- 
fairs will  meet  in  open  session  in  Ottawa, 
Canada,  on  February  18  and  19  from  ap- 
proximately 9:00  ajn.  until  5:00  p.m. 

On  February  18  the  Commission  will 
meet  with  Canadian  government  and 
university  officials  to  discuss  ways  in 
which  international  educational  and  cul- 
tural exchange  programs  can  contribute 
to  improved  relations  between  Canada 
and  the  United  States.  The  Canadian 
government  will  determine  the  sites  for 
the  meetings. 


On  February  19  from  9:00  a.m.  untU 
12:00  noon,  the  Commissim  will  meet  in 
the  American  Embassy,  100  Wellington 
Street.  There  will  be  one  item  on  the 
agenda:  A  general  discussion  of  the  Com- 
mission's activities  in  1977. 

Anyone  wishing  to  attend  any  part  of 
these  sessions  must  advise  the  Staff  Di- 
rector no  later  than  February  14,  1977. 
Telephone:  (202)  632-2764.  Members  of 
the  public  will  be  accommodated  accord- 
ing to  the  space  available. 

Dated:  January  18, 1977. 

W.  H.  Weld,  Jr.. 
Staff  Director.    . 
Commission  Secretariat. 

|FR  Doc .77-2558  FUed  1-26-77; 8: 45  am] 

DEPARTMENT  OF 

TRANSPORTATION 

Federal  Railroad  Administration 

|FRA  Docket  No.  EP-l,  Notice  1 ) 

PROCEDURES  FOR  CONSIDERING 
ENVIRONMENTAL  IMPACTS 

Notice  of  Proposed  Procedures 

The  Federal  Railroad  Administratkn 
(FRA)  Is  In  the  process  of  developing 
specific  implementing  instructions  which 
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Incoqwr&te  the  general  procedures  es- 
tablished by  the  Secretary  of  Trvospot- 
tailoD  In  COT  Order  5610.1B.  "Troce- 
dures  for  Considering  Environmental 
Impacts"  (39  FR  36234) .  The|se  instruc- 
tlona  will  be  Issued  aa  an  Internal  FRA 
Order,  and  will  estaUlsh  procedures  and 
define  the  respcmslbilltles  of  Individual 
oEOceB  within  FRA  for  insuring  full  con- 
sideration of  the  environmental  impacts 
of  all  major  Federal  actions  undertaken 
by  this  agency  in  compliance  with  the 
Natimal  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.).  the  Department  of 
Transportation  Act  (49  U.S.C.  1651  et 
seq.),  and  various  other  envlroxunental 
statutes  and  administrative  procedures 
cited  in  the  proposed  Order. 

The  proposed  procedures  Include  the 
identiflcatlon  of  specific  programs  under 
the  jurisdiction  of  the  FRA  within 
which  individual  Eictions  are  to  be  con- 
sidered "major  Federal  actions"  which 
must  be  subjected  to  an  environmental 
assessment  to  determine  their  specific 
environmental  effects.  This  assessment 
will  provide  the  basis  for  a  deter- 
mination as  to  the  appropriatenes.s 
of  a  negative  declaration  or  the  nec- 
essity for  the  preparation  of  an  en- 
vironmental Impac^ 'Statement  in  com- 
pliance with  NEPA.  Instructions  for 
the  preparation  of  either  a  nesrative  dec- 
laration or  an  environmental  imoact 
statement  include  guidelines  as  to  their 
form  and  content  as  well  as  specific  a.";- 
signment  of  responsibility  for  the  vari- 
ous aspects  of  the  environmental  process 
to  appropriate  ofiBces  within  FRA.  In  ad- 
dition, staff  respHjnsibillties  are  also  as- 
signed to  assure  that  there  will  be  tlie 
opportunity  for  open  citizen  involvement 
in  the  environmental  analysis  of  all 
major  FRA  actions  which  will  signifi- 
cantly affect  the  quality  of  the  human 
environment. 

These  proposed  prbcedures  are  being 
published  for  pubUc  comment  in  compli- 
ance with  the  guidelines  of  the  Council 
on  Environmental  Quality  (40  CFR  Part 
1500).  and  the  provision."!  of  paragraph 
4a  of  DOT  Order  56 10. IB,  "Procedures 
for  Considering  Environmental  Im- 
pacts". Interested  persons  are  invited  to 
participate  by  submitting  written  com- 
ments on  the  proposed  procedures.  Com- 
munlcatlOTLs  should  identify  the  FRA 
docket  number,  and  should  be  submitted 
to  the  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad  Administra- 
tion. 400  SeventhTStreet,  SW,  Washing- 
ton, D.C.  20590. 

Ccwnmunlcations  received  before 
March  14, 1977,  will  be  considered  before 
these  procedures  are  finalized. 

AU  comments  received  will  be  avail- 
able for  examination  by  interested  per- 
sons at  any  time  during  regular  working 
hours  in  Room  5101,  Nasslf  Building.  400 
Seventh  Street,  SW.  Washington,  D.C. 
20590. 

In  consideration  of  the  foregoing,  the 
follorvdng  "Procedures  tor  Considering 
Environmental  Impacts"  are  proposed  to 
read  as  stated  below. 

This  notice  Is  Issued  under  authority 
of  the  National  Environmental  Policy 


Act.  42  UJS.C.  4321  et  sea;  Executive  Or- 
der 11514.  35  FR  4247;  CouncU  on  Envl- 
roimiaital  Quality  Guidelines  40  CFR 
1500.  and  DOT  Order  5610.13. 

Issued  In  Washington,  D.C.  on  Janu- 
ary 19, 19T7. 

Asaph  H.  Hall, 
Administrator. 

Procedures   fob   Constoeiung  Environ- 
KENTAL  Impacts 

1.  Purpose.  This  Order  establishes  pro- 
cediires  for  the  consideration,  prepara- 
tion, and  processing  of  envircHunental 
impact  statements  and  related  docu- 
ments for  PHA  actions. 

2.  Authority.  This  Order  implements 
DOT  Order  5610.1B,  dated  September  30, 
1974  and  provides  Instructions  for  Im- 
plementing section  102(2)  (C)  of  the  Na- 
tional Environmental  Policy  Act  (here- 
inafter "NEPA") ,  section  4(f)  of  the  De- 
partment of  Transportation  Act  of  1966 
(45  tr.S.C.  1653(f).  hereinafter  "the  DOT 
Act") ,  section  309  of  the  Clean  Air  Act 
of  1970,  as  amended  (42  U.S.C.  1857  et 
seq.,  hereinafter  "the  Clean  Air  Act"), 
section  106  of  the  National  Historic  Pres- 
ervation Act  of  1966  (16  U.S.C.  470(f), 
hereinafter  "the  Historic  Preservation 
Act") ,  .sections  303  and  307  of  the  Coastal 
Zone  Management  Act  of  1972  (16  U.S.C. 
1451  et  seq.),  section  2  of  the  Pish  and 
Wildlife  Coordination  Act  (16  UJS.C. 
662  >,  and  various  Executive  Orders  re- 
lating to  environmental  impacts. 

3.  Background — (a)  The  National  En- 
vironmental Policy  Act  (NEPA)  estab- 
lishes a  broad  national  policy  to  promote 
efforts  to  improve  the  relationship  be- 
tween people  and  their  environment  and 
provides  for  the  creation  of  the  Council 
on  Environmental  Quality  (SEQ) .  NEPA 
sets  out  certain  policies  and  goals  con- 
cerning the  environment,  and  requires 
that,  to  the  fullest  extent  possible,  the 
policies,  regulations,  and  public  laws  of 
the  U.S.  shall  be  interpreted  and  admin- 
istered in  accordance  with  those  policies 
and  goals. 

(b)  Section  102  of  NEPA  Is  designed  to 
ensure  that  environmental  considera- 
tions are  given  careful  attention  and  ap- 
propriate weight  In  aU  decisions  of  the 
Federal  Government.  Section  102(2)  (C) 
requires  that  all  agencies  of  the  Federal 
Government  shall: 

Include  In  every  recommendation  or  report 
on  proposals  for  leglslAtlon  and  other  major 
Federal  actions  slgnlflcantly  affecting  the 
quality  of  the  human  environment,  a  de- 
taUed  statement  by  the  responsible  official 
on—. 

(1)  The  environmental  Impact  of  the  pro- 
posed action, 

(U)  Any  adverse  environmental  effects 
which  cannot  b«  avoided  should  the  pro- 
pose be  Implemented, 

(111)   Alternatives  to  the  proposed  action, 

(It)  The  relationship  between  local  short- 
term  uses  of  man's  environment  and  XtM 
maintenance  and  enhancement  of  long-term 
productivity,  and 

Cv)  Any  Irreversible  and  irretrievable  com- 
mttmenta  of  resources  which  would  be  In- 
volved in  the  proposed  action  should  it  be 
Imptomented. 

Prior  to  making  any  detailed  statement, 
the  respon.slble  Federal  official  shall  consult 


with  and  obtain  the  comments  of  tmy  Fed- 
eral agency  which  has  jurisdiction  by  law  or 
special  expertise  with  respect  to  any  environ- 
mental Impact  Involved.  Copies  of  such  state- 
ment and  the  comments  and  vlewa  of  the 
appropriate  Federal,  State,  and  local  agen- 
cies, which  are  authorized  to  develop  and  en- 
force environmental  standards,  sbaU  be  made 
avaUable  to  the  President,  to  the  CouncU  on 
Environmental  QuaUty  and  to  the  public  as 
provided  by  Section  552  of  Title  5,  United 
States  Code,  and  shall  accompany  the  pro- 
posal through  the  existing  agency  review 
processes. 

(c)  Section  102(2)  (A)  of  NEPA  re- 
quires all  agencies  to  "utilize  a  system- 
atic, interdisciplinary  approach  which 
will  insure  the  Integrated  use  of  the 
natural  and  social  sciences  and  the  en- 
vironmental design  arts  in  planning  and 
decision  making  wWch  may  have  an  im- 
pact on  man's  environment  •••.•• 

(d)  Guidelines  from  the  President's 
Council  on  Environmental  Quality,  pub- 
lished in  38  FR  20549,  40  CFR  1500  et 
seq.,  August  1,  1973,  provides  guidance 
to  agencies  for  preparation  of  environ- 
mental impact  statements. 

(e)  DOT  Order  5610.1B.  Procedures  for 
Considering  Environmental  Impacts, 
published  in  39  FR  35234,  September  30, 
1974,  establishes  general  procedures  to  be 
employed  by  the  Department  of  Trans- 
portation, suid  directs  that  each  operat- 
ing administration  in  the  Department  is- 
sue implementing  instructions  which  in- 
corporate the  general  procedures  of  the 
Order  and  apply  them  with  more  speci- 
ficity to  the  programs  of  the  operating 
administration. 

(f)  Section  4(f)  of  the  DOT  Act  sta.tes, 
"It  is  hereby  declared  to  be  the  national 
pohcy  that  special  effort  should  be  made 
to  preserve  the  natural  beauty  of  the 
countryside  and  public  park  and  recrea- 
tional lands,  wildlife  and  waterfowl 
refuges,  and  historic  sites.  The  Secre- 
tary •  •  •  shall  not  approve  any  pro- 
gram or  project  which  requires  the  use 
of  any  publicly  owned  land  frwn  a  pub- 
lic parte,  recreation  area,  or  wildlife  and 
waterfowl  refuge  of  national.  State,  or 
local  significance  as  determined  by  the 
Federal,  State,  or  local  officials  having 
jurisdiction  theretrf,  or  any  land  from  an 
historic  site  of  national.  State,  or  local 
significance  as  so  determined  by  such 
officials  unless  (1)  there  is  no  feasible 
and  prudent  alternative  to  the  use  of 
such  land,  and  (2)  such  program  in- 
cludes all  possible  planning  to  minimize 
harm  to  such  park,  recreational  area, 
wildlife  and  waterfowl  refuge,  or  historic 
site  resulting  from  such  use." 

(g)  Section  106  of  the  National  His- 
toric Preservation  Act  requires  the  head 

.  of  any  Federal  agency  having  jurisdic- 
tion over  a  Federal  or  federally-assisted 
und«i;aking  to  take  Into  account,  prl<w 
to  approving  the  undertaking,  its  effect 
on  any  district,  site,  building,  structure, 
or  object  that  is  included  in  the  National 
Register  of  Historic  Places,  and  to  give 
the  Advisory  Council  on  Historic  Preser- 
vation a  reasonable  opportunity  to  c(Mn- 
ment  on  the  proposed  undertaking. 

For  additional  background,  refer  to 
paragraph  2,  "Backgroimd"  of  DOT  Or- 
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der  5610.1B,  "Procedures  for  Consider- 
ing Environmental  Impcu:ts." 

4.  DefinitiOTis — (a)  Environmental  As- 
sessment. This  is  an  administrative  rec- 
ord which  describes  the  probable  Impcu^ 
of  the  proposed  acUoo.  on  the  quality  of 
the  human  environment.  This  record  is 
used  to  determine  the  significance  of  the 
environmental  impact  of  the  proposed 
action,  and  the  need  for  the  preparation 
of  a  negative  declaration  or  an  environ- 
mental Impact  statement. 

(b)  Environmental  Impact  Statement. 
This  is  a  report  required  by  section  102 
(2)  (C)  of  the  NEPA  to  accompany  a  pro- 
posal for  any  major  Federal  action  which 
significantly  affects  the  human  environ- 
ment through  the  review  process. 

(c)  Negative  Declaration.  This  is  a  re- 
port which  is  required  to  be  prepared  to 
accompany  a  proposal  for  any  major 
Federal  action  which  does  not  signifi- 
cantly affect  the  quality  of  the  human 
environment  through  the  review  process. 

(d)  4(f)  Determination.  This  is  a  doc- 
ument which  must  be  prepared  with  re- 
spect to  any  program  or  project  which 
requires  the  use  of  any  land  from  any 
public  park,  recreation  area,  wildlife  and 
waterfowl  refuge,  or  historic  site  of  na- 
tional. State,  or  local  significance  as  de- 
termined by  the  Federal,  State  or  local 
officials  having  jurisdiction  thereof.  The 
determination  must  document  that  (1) 
there  Is  no  feasible  and  prudent  alter- 
native to  the  use  of  such  land,  and  (2) 
such  program  or  project  includes  all  pos- 
sibe  planning  to  minimize  harm  result- 
ing from  such  use. 

(e)  Major  Federal  Action  Significantly 
Affecting  the  Quality  of  the  Human  En- 
vironment. The  following  actlwis  are  to 
be  considered  major  Federal  actions  sig- 
nificantly affecting  the  quality  of  the 
human  environm«it: 

(1)  Any  action  producing  an  effect  that 
Is  not  minimal  on  properties  protected 
under  section  4(f)  of  the  DOT  Act,  or 
section  106  of  the  Historic  Preservation 
Act; 

(2)  Any  action  that  is  likely  to  be 
highly  controversial  on  Mivironmental 
groimds; 

(3)  Any  action  that  is  likely  to  have  a 
significant  adverse  impact  on  natural, 
ecol(«lcal,  cultural,  or  scoiic  resources 
of  national,  State  or  local  significance; 

(4)  Any  action  that  is  likely  to  be  con- 
troversial regarding  relocation  housing; 

(5)  Any  action  that  (A)  divides  or  dis- 
rupts an  established  community  or  dis- 
rupts orderly,  planned  development  or 
Is  Inconsistent  with  plans  or  goals  that 
have  been  adopted  by  the  community  in 
which  the  project  is.  located;  or  (B) 
causes  increased  congesticm; 

(6)  Any  action  that  (A)  is  Inconsist- 
ent with  any  Federal,  State  or  local 
standard  relating  to  the  environment;  or 
(B)  has  a  significantly  detrimental  Im- 
pact on  air  or  water  quality  or  on  am- 
bioit  noise  levels  for  adjoining  areas,  or 
involves  the  possibility  of  contamination 
at  pubUc  water  supply  system,  or  affects 
grouAd  w»ter,  flooding,  erosion,  or  sedi- 
mentation, or 


(7)  Other  action  that  directly  or  indi- 
rectly significantly  affects  human  beings 
by  creating  an  adverse  impact  oa  the 
envlroment. 

5.  Action  Covered — (a)  General.  An 
envircHimental  assessment  must  be  per- 
formed for  all  mskjor  FRA  actions.  Sec- 
tion 3.b  of  the  DOT  Order  5610  sets  forth 
general  categories  of  actions  that  re- 
quire such  an  assessment,  and  section 
3.C.  sets  forth  those  categories  that  do 
not  require  such  an  assessment.  Section 
3.c.(7)  permits  the  operating  administra- 
tions to  exempt  certain  activities  frwn 
the  requirement  of  preparing  an  as.se.ss- 
ment. 

ib>  Environmental  Assessment  Re- 
Quired.  Actions  within  the  following  cate- 
gories are  major  FRA  actions  that  will 
require  environmental  assessment  to  de- 
termine whether  indiudual  projects  or 
classes  of  projects  significantly  affect  tlie 
quality  of  the  human  environment  and 
must  therefore  be  the  subject  of  an  en- 
vironmental impact  stat«nent : 

a)  Demonstration  projects: 

<2>  Financing  < through  redeemable 
preference  shares  and  loan  guarantees' 
of  construction,  rehabilitation  or  im- 
provement of  railroad  facilities  or  equip- 
ment; 

(3)  Financing  of  capital  expenditures 
'through  grants  and  loan  guarantees' 
for  intercity  rail  passenger  service; 

(4)  Financing  i through  grants  i  for 
the  rehabilitation  improvement  or  con- 
version of  railroad  passenger  terminals; 

(5)  Financing  (through  grants)  for 
rehabilitation  and  improvement  projects 
requiring  new  rights-of-way  in  conjunc- 
tion with  the  continuation  of  local  rail 
freight  service;  and 

(6)  Construction  activities  undertaken 
in  conjimction  with  the  Northeast  Cor- 
ridor Rail  Passenger  Service  Improve- 
ment Program  (NECIP)  other  than  those 
activities  which  do  not  involve,  either 
by  themselves  or  as  integral  components 
of  larger  projects,  sufficiently  serious  ef- 
fects to  justify  the  costs  of  completing  an 
Environmental  Impact  Statement. 

(c)  Class  of  Actions.  A  general  class 
of  actions  may  be  covered  by  a  single 
environmental  assessment,  negative  dec- 
laration, or  environmental  impact  state- 
ment when  the  environmental  impacts 
of  all  the  actions  (and  alternatives 
thereto)  are  substantially  similar. 

6.  Environmental  Assessments — ta) 
Scope.  The  environmental  assessment 
should  utilize  an  interdisciplinary 
aiH>roach  in  identifying  the  tsrpe,  d^ree 
of  effect,  and  probabiUty  of  occurrence  of 
primary,  secondary  and  cumulative 
potential  environmental  impsMits  (posi- 
tive and  negative)  of  the  proposed  action 
and  of  alternative  courses  of  action.  The 
depth  of  coverage  should  be  ctmsistent 
with  the  magnitude  of  the  project  and  its 
expected  environmental  effects. 

(b)  Documentation.  Documents  used  as 
a  basis  for  the  assessmoit  must  be  In- 
cluded in  the  program  file  to  summrt  the 
assessment,  and  to  assist  In  the  prepara- 
tioa  of  any  subsequent  documents  re- 
quired by  this  Order. 


<c>  Timing.  The  aivircmmental  im- 
pacts of  a  proposed  action  covered  by  this 
Order  should  be  assessed  concurrently 
with  the  Initial  technical  and  economic 
studies. 

(d)  Staff  Responsibilities. — <1)  Pro- 
gram Office. 

(1)  Determine,  regarding  each  program 
action,  the  necessity  for  an  environ- 
mental assessoKnt. 

«ii)  Prepare  the  necessary  environ- 
mental assessments  for  each  program 
action  that  is  subject  to  this  Order. 

<  iii)  Determine  whether  m^psutition  of 
a  negative  declaration  or  environmental 
impact  statement  is  appropriate  for  each 
of  its  program  actions. 

•  2)  Office  of  Policy  and  Progi-am  De- 
velopment— RPD. 

<i>  Provide  the  progiam  office  \Mth 
advice  concerning  Uie  scope  and  content 
of  an  environmental  assessment. 

1 3)  Office  of  the  Chief  Counsel — RCC. 

'i)  Provide  advice  and  assistance  in 
interpreting  and  applying  the  require- 
ments for  an  environmental  assessment 
to  program  offices  and  RPD. 

•  iit  Review  for  legal  sufficiency  the 
program  office's  determination  regarding 
the  necessity  for  an  environmental 
assessment. 

tiiit  Review  for  legal  sufficiency  e..  h 
program  office  determination  &s  to 
whether  a  negative  declaration  or  an 
environmental  Impact  statement  .should 
be  prepared. 

7.  Negative  Declarations.  A  negative 
declaration  shall  be  prepared  for  all  ma- 
jor actions  which  have  been  determined 
to  have  no  significant  environmental  Im- 
pact. 

'a>  CoordiTiation.  A  negative  declara- 
tion need  not  be  coordinated  outside  the 
FRA,  but  must  be  made  available  to  the 
public  upon  request. 

'b)  4i/)  Determination.  A  4(f)  deter- 
mination may  be  required  even  though 
a  negative  declaration  is  appropriate  for 
a  particular  action.  In  this  case  the  ma- 
terial set  forth  In  section  11(b)  (11)  be- 
low shall  be  set  forth  in  a  separate  doc- 
ument accompanying  the  negative  dec- 
laration. 

(c)  Staff  Respo7isibility — (1)  Program 
Office. 

(i>  Prepare  the  negative  declaration 
and  necessary  supporting  documenta- 
tion. 

(ii)  Decide  whether  a  4<f)  determina- 
tion is  necessary,  and  if  so,  i»'epare  the 
required  documentation. 

(2)  Office  of  Policy  and  Program  De- 
velopment. 

(i)  Review  for  concurrence  all  nega- 
tive declarations. 

(ii)  Review  for  concurrence  aU  de- 
cisions concerning  the  need  for  a  4(f) 
determlnatkxi  and  all  4(f)  detennlna- 
tions  prepared  In  eonjtmctlon  with  a 
negative  declaration. 

(Ill)  Maintain  lists  of  negative  declara- 
tions and  prt^osed  negative  dedanmona. 

(3)  Office  (tf  the  CblefCooDBd. 

(1)  Review  for  legal  wMtkner  aO 
negative  declaratloDS. 
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(ii)  Review  tor  legal  sufficiency  all  4(f) 
determinatioDs  prepcured  In  conjunction 
witti  a  nesative  declaratlcm. 

<4)  Federal  Railroad  Administrator — 
ROA. 

(i»  Approve  all  negative  declarations 
and  associated  4(f)  determinations. 

8.  Form  aiid  Content  ol  Negative  Dec- 
larations. All  negative  declarations  stiall 
be  prepared  in  accordance  with  the  for- 
mat below.  The  negative  declaration 
should  include  and  identify  clearly  a 
description  of  the  project,  action  or  pro- 
posal, and  sufficient  data  and  environ- 
mental findings  to  support  the  conclu- 
.sion  as  to  the  impact  upon  the  quality 
of  the  hiunan  environment. 

Nkcative  declaration  fo«  Pedisal  Raiuioao 
Administration  Project,  Actiok  ob  Pro- 
posal 

The  following  project  (action  or  pr{H>osal) 
has  been  reviewed  and  It  haa  been  detennliied 
that  the  project  (action  or  proposal)  will 
have  no  fpreeeeable  significant  Impact  upon 
the  quality  of  the  human  environment. 

O)  Description  of  project  (action  or  pro- 
posal). 

(b)  Environmental  data  and  analysis. 

(c)  Concl\islon. 


Date 


Signature  of  Originator  of 
Negative  Declaration 


9.  Citizen  Involvement  Procedures — 
( a  I  Timing.  After  it  has  been  determined 
that  an  environmental  impact  state- 
ment is  required  for  a  particular  FRA 
action,  citizen  involvement  in  the  en- 
vironmental analysis  is  encouraged  and 
should  be  sought  as  early  as  possible. 

(b)  Staff  Responsibilities---(l)  Pro- 
gram Office. 

(i)  Implement  citizen  involvement  pro- 
cedures, including  development  of  mail- 
ing lists  of  parties  interested  in  each  of 
its  programs. 

<ii)  Notify  parties  interested  in  a  pro- 
gram of  the  decision  to  prepare  an  en- 
vironmental impact  statement  and  solic- 
it their  awnments  on  the  envlronmen- 
taT  effects  of  the  proposed  program  ac- 
tion at  an  early  stage  in  the  preparation 
otihe  draft  impact  statement. 

(2)  Office  of  Policy  and  Program  De- 
velopment. 

u)  Provide  advice  and  assistance  to 
program  offices  in  applying  citizen  In- 
volvement procedures. 

(11)  Maintain  a  list  of  actions  for 
whrlcR  negative  declarations  or  environ- 
mental imp£u:t  statements  are  being  pre- 
paSreA  by  FRA  and  submit  a  current  list 
of  these  actions  to  the  Assistant  Secre- 
tary for  Environment,  Safety  and  Con- 
sumer Affairs  (TES)  and  CEQ  not  less 
than  quarterly.  This  list  shall  be  avail- 
able to  the  public  upon  request. 

(31  Office  of  the  Chief  Counsel. 

i[i)  Determine  whether  or  not  a  hear- 
ing is  required  or  appropriate  with  re- 
spect to  FRA  actions,  and  provide  legal 
counsel  at  such  hearings  as  necessary. 

10.  Environmental  Jmpact  State- 
ments— (a)  Timing.  (1)  Draft  state- 
ments shall  be  prepared  early  enough 
in  the  development  of  a  project  so  that 
analysis  of  the  environmental  effects  and 
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exploration  of  alternatives  to  the  pro- 
posed action  are  significant  inputs  to  the 
decision  making  process. 

(S)  A  time  period  for  comments  on  the 
draift  statement  must  be  specified.  This 
peiiod  may  not  be  less  than  45  days  from 
the  date  of  the  Federal  Register  notice 
0*  availability  of  the  statement  that  Is 
published  by  CEQ.  Requests  for  exten- 
sions of  the  period  for  comment  shall  be 
granted  whenever  possible. 

(3)  For  actions  involving  a  public 
hearing,  the  draft  statement  must  be 
made  available  to  the  public  at  least  30 
days  prior  to  the  hearing. 

(|4)  (1)  A  draft  environmental  impact 
statement  must  be  available  to  Federal, 
State,  and  local  agencies  and  to  the  pub- 
lic at  least  90  days  prior  to  any  niajor 
administrative  action  on  a  proposal  or 
project. 

(11)  A  final  enviromnnateHa  god  nigh 
(31)  A  final  environmental  impact 
staJtement  must  be  made  available  to 
those  who  commented  on  the  draft  and 
to  the  public  at  least  30  days  prior  to  Einy 
maijor  administrative  action  on  a  pro- 
posal or  project. 

(Hi)  If  the  final  environmental  impeuit 
statement  is  filed  with  CEQ  within  90 
days  after  a  draft  statement  has  been 
circulated  for  comment,  furnished  to  the 
CBQ  and  made  public  pursuant  to  this 
section,  the  30-day  period  provided  for 
in  subsection  (a)  (4)  (ii)  of  this  section 
and  the  90-day  period  may  run  concur- 
rently. I 
(iv)  Exceptions  to  these  time  periods 
may  be  made  for  emergency  procure- 
ment or  when  advance  public  disclosure 
will  result  in  significant  added  costs  of 
procurement  to  the  (government. 

«b)  Staff  Responsibility — (1)  Program 
Office. 

(i>  Coordinate  all  communications 
with  an  applicant  or  prospective  appli- 
cant concerning  environmental  matters 
covered  by  this  Order. 

<11)  Prepare  the  draft  environmental 
impact  statement  for  each  of  its  program 
actions. 

(iii)  Decide  whether  a  4(f)  determina- 
tion is  necessary,  ai>d  if  so,  prepare  the 
required  documentation. 

(iv)  In  consultation  with  RPD,  pre- 
pare lists  of  agencies  having  jurisdlctiou 
or  special  expertise  and  Interested  par- 
ties to  whom  the  draft  environmental 
impact  statement  should  be  distributed 
for  comment. 

(V)  Review  and  analyze  commeota 
submitted  in  response  to  the  draft  state- 
ment and  prepare  final  environmental 
Impact  statement. 

Cvi)  Determine  whether  a  change  made 
In  a  proposed  action  after  approval  of 
the  final  statement  Is  substantial,  or  new 
information  regarding  environmental 
impacts  is  significant. 

(vii)  Notify  RPD  and  RCC  of  any  sub- 
stantial changes  made  In  a  proposed 
action  after  {^iproval  of  a  final  state- 
ment, or  of  significant  new  information 
regarding  the  environmental  impacts  at 
the  proposed  action. 

tviii)  Assure,  through  internal  supei^ 
vision,  funding  agreements,  and  project 


review  procedures,  that  any  actions  set 
forth  in  an  s4H>roved  oivlronmental  im- 
pact statement  to  minimize  adverse  im- 
pacts are  carried  out. 

(2)  Office  of  Policy  and  Program  De- 
velopment. 

(i)  Review  for  conciurence  decisions 
to  prepare  an  environmental  impact 
statement. 

(ii)  Review  for  concurrence  all  deci- 
sions concerning  the  need  for  a  4(f> 
determination  and  all  4(f)  determina- 
tions prepared  in  conjunction  with  an 
environmental  Impact  statement. 

(ill)  (Circulate  the  draft  statement  for 
comment  to  agencies  and  interested 
parties  identifled  in  cooperation  with 
the  program  office,  to  CEQ  (five  copies, 
and  to  TES  (two  copies) . 

(iv)  Review  for  concurrence  all  final 
statements. 

<v>  Provide  TES  two  copies  of  the 
final  statement  and  copies  of  all  com- 
ments submitted  on  the  draft,  and  co- 
ordinate TES  concurrence. 

(vi>  Provide  for  required  distribution 
of  final  statement:  CEQ  (five  copies) ; 
appropriate  State,  regional,  and  metro- 
politan clearinghouses ;  appropriate 
public  places  such  as  local  public 
libraries,  FRA  regional  offices,  offices  of 
applicant  or  grantee;  apprcH>riate  offices 
of  EPA:  all  Federal,  State  and  local 
agencies  and  private  organizations  who 
commented  substantively  on  the  draft 
statement;  and  individuals  who  request 
copies. 

(Vii)  Consult  with  TES  and  CEQ  on 
the  need  for,  or  desirability  of,  recir- 
culating an  amended  statement  when  a 
substantial  change  is  made  in  a  proposed 
action  after  approval  of  the  final  state- 
ment, or  significant  new  information  re- 
garding environmental  impacts  comes  to 
light. 

(3)  Office  of  the  C:hlef  Counsel — RCC. 
(i)  Review   for   legal   sufficiency   the 

draft  environmental  Impact  statement. 

(ii)  Review  for  legal  sufficiency  the 
final   environmental   impact  statement. 

(ill)  Review  for  legal  sufficiency  all 
4(f)  determinations  prepared  in  con- 
junction with  an  environmental  impact 
statement. 

(iv)  Review  for  legal  sufficiency  any 
deviation  from  action  to  minimize  en- 
vironmental impacts  set  forth  in  an  ap- 
proved final  statement. 

(4)  Feder^  Railroad  Administrator — 
ROA.  ^ 

(1)  Approve  all  draft  and  final  environ- 
mental impact  statements  and  4(f)  de- 
terminations originating  In  FRA,  after 
concurrence  of  TES,  TES  concurrence 
may  be  assumed  unless,  within  two  weeks 
of  receipt  of  a  final  statement,  TES 
notifies  FRA  to  the  contrary. 

(c)  Decisions  reserved  to  the  Secretary. 
If  an  action  reqiiires  the  personal  ap- 
proval of  the  Secretary  or  Deputy  Secre- 
tary pursuant  to  a  request  by  either  of 
them.  TES,  TGC,  or  FRA,  the  statement 
shall  be  accompanied  by  a  brief  cover 
memorandum  from  the  Administrator 
requesting  the  Secretary's  or  Deputy 
Secretary's  approval  of  the  action. 

(1)  The  memorandum  shall  have  sig- 
nature lines  for  the  concurrence  of  the 
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Assistant  Secretary  for  Environment, 
Safety,  and  Consumer  Affairs,  the  Gen- 
eral Counsel,  and  the  Deputy  Secretary 
and  for  the  approval  of  the  Secretary  or 
Deputy  Secretary. 

(2)  TES,  in  conjimction  with  the  Ex- 
ecutive Secretary,  is  responsible  for  in- 
forming the  Assistant  Secretary  for  Con- 
gressional and  Intergovernmental  Af- 
fairs and  the  departmental  Office  of  Pub- 
lic Affairs  of  the  Secretary's  decisions 
so  they,  in  coordination  with  the  FRA, 
may  take  the  appropriate  actions. 

11.  Form  and  Content  of  Environ- 
mental Impact  Statement.  All  environ- 
mental Impact  statements  shall  be  pre- 
pared in  accordance  with  the  format 
below. 

(a)  Form.  (1)  Each  statement  will  be 
headed  as  follows: 

Department  or  Transportation 

FEDERAI.  RAOAOAS   ADMINISTRATION 

Draft  (Final)  Environmental  Impact 
Statement  pursuant  to  section  102(2)  (C) 
(43  U.S.C.  4332  (a)(C).) 

(2)  The  heading  specified  in  para- 
graph (1)  shall  be  modified  to  indicate 
that  the  statement  also  covers  section 
4(f)  of  the  DOT  Act  and/or  section  106 
of  the  Historic  Preservation  Act,  as 
appropriate. 

(3)  The  format  for  the  summary  to 
accompany  draft  and  final  environ- 
mental statements  is  as  follows : 

Stimmart 

Dep.\rtment  of  Transportation 

federal  railroad  administration 

(Check  one)      (     )  Draft     (     )  Pinal 

(name,  address  and  telephone  number  of 
contact  individual) 

(1)  Nam©  at  Action  (check  one)  (  )  Ad- 
ministrative Action.  (     )  Legislative  action. 

(U)  Brief  description  of  action  indicating 
what  States  (and  counties)  are  particularly 
affected. 

(Ill)   Summary  of  environmental  impacts. 

(Iv)  List  of  the  alternatives  considered, 
their  environmental  impacts. 

(V)  (A)  (For  draft  statement)  List  all  Fed- 
eral, State,  and  local  agencies  and  other  par- 
ties from  which  comments  have  been 
requested. 

(B)  (For  final  statements)  List  all  Fed- 
eral, State  and  local  agencies  and  other 
sources  from  which  written  comments  have 
been  received. 

(vl)  Dates  the  draft  statement  and  the 
final  statement  if  issued  were  made  available 
to  the  Council  on  Environmental  Quality  and 
the  public. 

(b)  General  Content.  This  subsection 
Is  intended  to  provide  guidance  on  the 
content  of  environmental  statemoits. 
Additional  gtiidance  is  expected  to  be 
obtained  from  research  reports,  guidance 
on  methodology,  and  other  technical  ma- 
terial which  is  pertinent  to  evaluation  of 
related  envlronmoital  factors.  The  f<d- 
lowlng  points  are  to  be  covered,  where 
relevant. 

(1)  A  description  of  the  pn^josed  ac- 
tion, a  statemmt  of  Its  purpoee,  the  na- 
ture and  extent  <a  the  FRA's  Involvement 
In  the  proposed  action,  and  a  descrlptlcn 
of  the  envirxNiment  affected.  Including 
summary   technical   data,   maps,    dia- 


grams, and  other  informaticai  adequate 
to  permit  commenting  offices  and  the 
public  to  assess  the  potential  environ- 
mental Impacts. 

(1)  Highly  technical  and  specialised 
analyses  and  data  should  be  avoided  in 
the  body  of  the  draft  or  final  statement. 

(U)  TTie  sources  of  data  used  to  Iden- 
tify, quantitfy,  or  evaluate  any  environ- 
mental consequence  should  be  noted. 

(2^  The  relationship  of  the  proposed 
action  to  the  adopted  or  proposed  land 
use  plans,  pohcies,  controls,  and  objec- 
tives issued  by  governments  having  ju- 
risdiction over  affected  communities. 

(3)  The  probable  impact  of  the  pro- 
posed action  on  the  environment.  This 
requires  assessment  of  both  the  positive 
and  the  negative  envirorunental  effects, 
including  primary,  secondary  and  other 
foreseeable  effects  within  the  following 
areas: 

(1)  Standards  Concerning  Noise,  Air 
and  Water  Pollution.  The  statement 
shall  reflect  sufficient  analysis  to  predict 
the  effects  of  the  proposed  action  on  at- 
tainment and  maintenance  of  any  appli- 
cable environmental  standards  estab- 
lished by  law  or  administrative  deter- 
mination. The  following  documentation 
must  be  included : 

(A)  Consultation  with  the  agency  re- 
sponsible for  the  State  water  pollution 
control  pix)giara  about  consistency  of  the 
proposed  action  with  standards  and  reg- 
ulations regarding  storm  sewer  damage, 
sedimentation  control,  and  other  non- 
"^oint  source  discharges. 

'B)  The  comments  or  determinations 
of  the  offices' charged  with  administra- 
tion of  the  State's  implementation  plan 
for  air  quality  cwi  the  consistency  of  the 
project  with  State  plans  for  the  imple- 
mentation of  ambient  air  quality  stand- 
ards. 

(C)  Conformity  to  adopted  noise 
standards,  compatible,  if  appropriate, 
with  different  land  uses. 

(ii)  Relocation  Housing.  Where  relo- 
cation housing  will  be  involved,  informa- 
tion should  be  provided  which  discusses 
the  availability  of  relocation  housing  (see 
requirements  in  49  CPR  25.53;  DOT 
5620.1,  Replacement  Housing  Policv. 
dated  June  24, 1970). 

(iii)  Enei^:y  Supply  and  Natural  Re- 
sources Development  Where  applicable, 
the  statonent  shall  reflect  c(Hislderation 
of  whether  the  project  or  program  will 
have  any  effect  on  either  the  production 
or  consumption  of  energy  and  other  nat- 
ural resources  and  discuss  such  effects  if 
they  are  significant. 

(Iv)  Flood  Hazard  Evaluation.  When 
an  alternative  under  consideratlcm  en- 
croaches on  a  flood  plain,  the  statement 
shall  include  evidence  that  studies  have 
been  made  and  evidence  that  consulta- 
tions with  agencies  with  special  expertise 
have  been  carried  out.  Necessary  meas- 
ures to  handle  flood  hazard  problems 
shall  be  described.  In  compUance  with 
Executive  Order  11296  and  Flood  Hazard 
Guidelines  for  Federal  Executive  Agen- 
cies promulgated  by  the  Water  Resources 
Council. 


(v)  Wetlands  or  Coastal  Zones.  Where 
wetlands  or  coastal  zones  are  involved, 
the  statemoit  shall  Include: 

(A)  Information   on  location,   types, 
and  extent  of  wetlands  areas  which 

might  be  affected  by  the  proposed  action. 

(B)  An  sissessment  of  the  impacts  ex- 
pected to  result  from  both  construction 
and  operation  of  the  project  on  the  wet- 
lands and  sissociated  wildlife,  and  meas- 
ures to  minimize  adverse  impacts. 

(C)  A  statement  by  the  appropriate 
representative  of  the  Department  of  the 
Interior,  tuid  any  other  responsible  offi- 
cials with  special  expertise,  setting  forth 
their  views  on  the  impacts  of  the  project 
on  the  wetlands,  the  worth  of  the  par- 
ticular wetlands  areas  involved  to  the 
community  and  to  the  nation,  and  rec- 
ommendations as  to  whether  the  pro- 
posed action  should  proceed  and,  if  ap- 
plicable, along  what  alternative  route  or 
under  what  mitigating  conditions. 

(D^  Where  appUcable.  a  discussion  of 
how  the  proposed  action  relates  to  the 
State  coastal  zone  management  program 
for  the  particular  State  In  which  the 
project  is  located. 

tvl)  Construction  Impacts.  Statements 
should  appropriately  address  such  mat- 
ters as  the  following,  identifying  any 
special  problem  areas: 

•  A)  Noise  impacts  from  construction 
and  any  sneclflcatlons  setting  maximum 
noise  levels. 

<B>  Disposal  of  spoil  and  effect  on  bor- 
row areas  and  disposal  sites  (include  any 
specifications) . 

(C)  Measures  to  minimize  effects  on 
traffic  and  pedestrians. 

<D)  Consideration  of  non -point  source 
pollution  such  as  might  result  from 
water  runoff. 

<vij)  Land  Use  and  Urban  Growth.  The 
statement  shall  Include,  to  the  extent 
relevant  and  predictable: 

(A)  The  effect  of  the  proposed  action 
on  land  use.  development  patterns,  and 
urban  growth. 

(B)  Where  significant  land  use  and 
development  Impacts  are  anticipated 
identify  public  facilities  needed  to  serve 
the  new  development  and  any  problems 
or  issues  which  would  arise  in  connection 
with  these  facilities  and  the  comments 
of  agencies  that  would  provide  these  fa- 
cilities. 

<4)  Alternatives  to  the  proposed  ac- 
tion, including  those  not  within  the  au- 
thority of  the  FRA.  Section  102(2)  <E)  of 
NEPA  requires  the  responsible  agency  to 
"study,  develop,  and  describe  appropriate 
alternatives  to  recommended  courses  of 
action  in  any  proposal  which  involves 
unresolved  confUcte  concerning  alterna- 
tive uses  of  available  resources". 

(5)  Any  probable  adverse  environmen- 
tal effect  which  cannot  be  avoided,  such 
as  water  or  air  pollution,  undesirable 
land  use  patterns,  or  impacts  on  public 
parks  and  recreation  areas,  wildlife  and 
waterfowl  refuges,  or  historic  sites,  dam- 
age to  life  systems.  trafBc  congestion, 
threats  to  hesilth.  or  other  consequences 
adverse  to  the  environmental  goals  set 
out  in  secticm  lOl(b)  <a  NEPA,  42  U.S.C. 
4331 »b). 
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'  (6)  The  relationship  beween  local 
short-term  uses  of  man's  environment 
and  the  maintenance  and  enhancement 
of  long-term  productivity.  This  section 
shall  contain  a  brief  discussion  of  the  ex- 
tent to  which  the  proposed  actlcm  in- 
volves tradeoffs  between  short-term  en- 
vironmental gains  at  the  expense  of  long- 
term  losses,  or  vice  versa,  and  a  discus- 
sion of  the  extent  to  which  the  proposed 
action  forecloses  future  options. 

(I)  Any  irreversible  and  irretrievable 
commitments  of  resources  that  would  be 
Involved  in  the  proposed  action  should 
it  be  implemented.  This  requires  identi- 
■flcsltion  of  unavoidable  Impacts  and  the 
extent  to  which  the  action  irreversibly 
curtails  the  range  or  potential  uses  of 
the  environment.  "Resources"  means  not 
only  the  labor  and  materials  devoted  to 
an  action  but  also  the  natural  and  cul- 
tural resources  lost  or  destroyed. 

•  8)  An  indication  of  what  other  inter- 
ests and  considerations  of  Federal  policy 
are  thought  to  offset  the  adverse  envi- 
ronmental effects  of  the  proposed  action. 
If  a  cost-benefit  analysis  has  been  per- 
foroied,  the  extent  to  which  environ- 
mental costs  have  been  reflected  in  the 
ana^sis  should  be  stated. 

(9)  A  discussion  of  problems  and  ob- 
jections raised  by  other  Federal  agencies. 
State  and  local  entities  and  citizens  in 
the  review  process,  and  the  disposition  of 
the  is.<aes  involved  and  the  reasons 
therefor.  'This  section  may  be  added  at 
the  end  of  the  review  process  to  the  final 
text  of  the  environmental  statement.^ 

<10)  Underlying  studies,  reports,  and 
other  information  obtained  and  consid- 
ered in  preparing  each  section  of  the 
statement  should  be  identified. 

(II)  Publicly -Owned  Parklands,  Rec- 
reational Areas.  Wildlife  and  Waterfowl 
Refuge.'^,  and  Historic  Sites  (5  4(f),  DOT 
Act). 

(i)  Protected  land  proposed  to  be  used. 
Describe  any  publicly  owned  land  from 
a  public  park,  recreation  area  or  wild- 
life and  waterfowl  refuge  or  any  land 
from  an  historic  site  which  would  be 
effected  or  taken  by  the  proposed  pro- 
gram or  project,  including  the  size  of 
the  land  proposed  to  be  affected  or  taken, 
ayallahle  activities  on  the  land,  use,  pa- 
tronage, imlque  or  Irreplaceable  quali- 
ties, relationship  to  other  similarly  used 
land  In  the  vicinity  of  the  proposed  proj  - 
ect.  and  maps,  plans,  slides,  photographs, 
and  drawings  in  sufficient  scale  and  de- 
tail to  show  clearly  the  proposed  project. 
Include  a  description  of  Impacts  of  the 
proposed  program  or  project  on  the  land 
and  changes  in  vehicular  or  pedestrian 
access.  '^ 

«ii)  Significant  area.  Include  a  state- 
ment of  the  national.  State,  or  local  sig- 
nificance of  the  entire  park,  recreation 
area,  wildlife  or  waterfowl  refuge,  or 
historic  site  as  determined  by  the  Fed- 
eral, State  or  local  officials  having  juris- 
diction thereof.  In  the  absence  of  such 
a  statement,  protected  land  is  presumed 
to  be  located  in  an  area  of  national. 
State  or  local  significance.  Any  state- 
ment of  Insignificance  by  the  official  hav- 
ing jurisdiction  is  reviewed  by  FRA  to 


determine  whether  sugh  statement  is 
capricious.  Where  land  proposed  to  be 
used  Is  part  of  Federal  lands  adm^ls- 
tered  for  multiple  uses,  the  Federal  offi- 
cial having  jurisdiction  over  the  lands 
shall  determine  whether  the  lands  are 
in  lact  being  used  for  public  park,  rec- 
reation, wildlife,  waterfowl,  or  historic 
purposes. 

(lii)  Alternatives.  Where  applicable  in- 
clude similar  data  for  each  alternative 
design  or  location.  For  each  alternative, 
include  detailed  cost  estimates  (with  fig- 
ures showing  percentage  differences  in 
total  project  costs),  analysis  of  technical 
feasibility,  analysis  of  any  unique  prob- 
lems, and  evidence  that  the  monetary 
cost,  resource  consiunption,  community 
disruption,  or  other  economic  and  social 
costs  from  the  alternatives  would  reach 
extraordinary  magnitudes. 

(lv>  Describe  all  planning  undertaken 
to  minimize  harm  to  the  protected  area 
and  state  the  actions  taken  or  to  be  taken 
to  implement  this  planning.  Measures  to 
minimize  harm  may  include  the  follow- 
ing: 

( A  >  Measures  to  maintain  or  enhance 
the  natural  beauty  of  the  land  used; 

(B)  Replacement  of  land  and  facilities, 
providing  land  or  facilities,  or  providing 
for  functional  replacement  of  the  facil- 
ity; and 

(Ci  Design  measures  to  minimize 
haim:  e.g..  tuimeling,  cut  and  cover,  cut 
and  fill,  treatment  of  embankmentSj 
planting,  screening,  maintenance  of  pe- 
destrian or  bicycle  paths,  and  noise  miti- 
gation measures.  Design  measures  should 
be  proposed  and  selected  with  the  assist- 
ance of  appropiu^te  interdisciplinary  de- 
sign personnel. 

(V)  Evidence  of  concurrence  or  de- 
scription of  efforts  to  obtain  conciu-rence 
of  Federal.  State,  or  local  officials  having 
jurisdiction  over  the  property  regarding 
the  action  proposed  and  the  measures 
planned  to  minimize  harm. 

(vi>  If  land  acquired  with  Federal 
grant  money  (Department  of  Housing 
and  Urban  Development  "open  space" 
funds  or  Bureau  of  Outdoor  Recreation 
'land  and  water  conservation"  fimds)  is 
Involved,  the  final  statement  shall  In- 
clude evidence  of  concurrence  or  descrip- 
tion of  efforts  to  obtain  concurrence  of 
the  grantor  agency. 

(vii)  If  Federal  lands  or  interests  in 
lands  are  involved  in  railroad-highway 
grade  crossing  or  railroad-highway 
bridge  projects,  the  final  environmental 
statement  shall  include  the  results  of  the 
filing  with  the  Secretary  of  the  Depart- 
ment supervising  such  lands  or  inter- 
ests as  required  by  23  U.S.C.  317. 

(viii)  The  General  Counsel  (TGC)  will 
determine  application  of  section  4'f)  to 
public  interests  In  land,  such  as  ease- 
ments, reversions,  etc. 

(ix)  A  specific  statement  that  there  Is 
no  feasible  and  prudent  alternative  and 
that  the  proposal  Includes  all  possible 
planning  to  minimize  harm  to  the  "4(f> 
area"  involved. 

(12)  Properties  and  Sites  of  Historic 
and  Cultural  Significance.  The  state- 
ment should  document  actions  taken  to 


preserve  and  enhance  districtB,  sites, 
buildings,  structures,  and  objects  of  his- 
torical, architectural,  archeological,  or 
cultural  significance  which  would  be  af- 
fectedly the  proposed  action. 

(ii  Draft  environmental  statements 
should  include  identification,  through 
consulting  the  National  Register  and  ap- 
plying the  National  Register  Criteria  (36 
CFR  Part  800) ,  of  properties  that  are  in- 
cluded in  or  eligible  for  lncIusi<Hi  in  the 
National  Register  of  Historic  Places  that 
may  be  affected  by  the  project.  The  Na- 
tional Register  is  published  in  its  entirety 
each  February  in  the  Federal  Register. 
Monthly  additions  and  listings  of  eligible 
properties  are  published  in  the  Federal 
Register  the  first  Tuesday  of  each 
month.  The  Secretary  of  the  Interior  will 
advise,  upon  request,  whether  properties 
are  eligible  for  the  National  Register. 

(n<  If  application  of  the  Advisory 
Council  on  Historic  Preservation's 
(ACHP)  Criteria  of  Effect  (36  CFR  Part 
800  >  indicates  that  the  proposed  action 
will  ha\e  an  effect  upon  a  property  in- 
cluded in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
draft  environmental  statement  should 
document  the  effect.  Evaluation  of  the 
effect  should  be  made  in  consultation 
with  the  State  Historic  Preservation  Offi- 
cer (SHPO>  and  in  accordance  with  the 
ACHPs  Criteria  of  Adverse  Effect  <36 
CFR  Part  800 1. 

'iii'  Determinatioiis  of  no  adverse 
effect  .should  be  documented  in  the  draft 
statement  with  evidence  of  the  applica- 
tion of  the  ACHP's  Criteria  of  Adverse 
Effect,  the  views  of  the  appropriate  State 
Historic  Preservation  Officer,  and  any 
results  obtained  by  submitting  the  deter- 
mination to  the  ACHP  for  review. 

(iv)  If  the  project  will  have  an  adverse 
effect  upon  a  property  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  the  final  en- 
vironmental statement  should  Include 
either  an  executed  Memorandum  of 
Agreement  or  comments  from  the  Coun- 
cil after  consideration  of  the  project  at  a 
meeting  of  the  ACHP  and  an  account  of 
actions  to  be  taken  in  response  to  the 
comments  of  the  ACHP.  Procedures  for 
obtaining  a  Memorandum  of  Agreement 
and  the  comments  of  the  Council  are 
found  in  36  CFR  Part  800. 

(V)  To  determine  whether  the  proj- 
ect will  have  an  effect  on  properties  of 
State  or  local  historleftl,  architectural, 
archaeological,  or  cultural  significance 
not  Included  in  or  eligible  for  inclusion 
in  the  National  Register,  the  program 
office  shall  consult  with  the  State  His- 
toric Preservation  Officer,  with  the  local 
official  having  jurisdiction  of  the  prop- 
erty, and  where  appropriate,  with  his- 
torical societies,  museums,  or  academic 
institutions  having  expertise  about  the 
property.  If  publicly  owned  land  from  a 
public  park,  recreation  area,  or  wildlife 
and  waterfowl  refuge  would  be  used,  the 
information  required  under  paragraph 
11(b)  of  the  body  of  this  Order  (see 
especially  subparagraph  ll.(b)(ll)). 
should  be  sought  concurrently. 
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Appendix    A — Procedttbxs    ros    CoNsisniNG 

ENVIXOimXNTAI,    iKFACrS    NOBTBIIAST    COB- 
RIDOS   PROJSCT 

1.  Purpose.  This  Appendix  eetabUflhee  staff 
respoiuibUitleB  tor  the  coordination  at  oon- 
Blderatlon  of  environmental  Impsicts  res\ilt- 
ing  from  major  FRA  actions  undMtaken  by 
the  Northeast  Cwrldor  Project  ("NECP") .  An 
provisions  of  this  Order,  except  those  relating 
to  staff  responsibilities,  shall  apply  to  the 
Northeast  Corridor  Rail  Passenger  Service 
Improvement  Program  ("NECIP")  to  the 
same  extent  as  they  {4>ply  to  other  FRA  pro- 
grams. For  the  purpose  of  this  Appendix 
"project  action"  shall  mean  any  NECP  action 
taken  pursant  to  Title  VII  of  the  RRRRA. 

2.  Environmental  Assessments.  Staff  re- 
sponsibilities. 

(a)  Northecist  Corridor  Project — r/ECP. 

(1)  Determine,  regarding  each  project  ac- 
tion, the  necessity  for  an  environmental 
assessment. 

(2)  Prepare  the  environmental  assess- 
ments for  each  project  action  as  determined 
necessary  under  subparagraph  ( 1 ) . 

(3)  Determine  whether  preparation  of  a 
negative  declaration  or  environmental  im- 
pact statement  Is  appropriate  for  each  of  Ita 
project  actions. 

(b)  Office  of  the  Chief  Counsel— RCC. 

( 1 )  Review  for  legal  sufficiency  each  NECP 
determination  under  subparagraph  (a)(l> 
that  the  preparation  of  an  environmental 
assessment  is  not  necessary. 

(2)  Advise  NECP  with  respect  to  the  legal 
sufficiency  of  its  determination  as  to  whether 
a  negative  declaration  or  an  environmental 
Impact  statement  should  be  prepared. 

(c)  Oj^ce  0/  Policy  <t  Program  Develop- 
ment— RPD. 

(1)  Advise  NECP  regarding  practices  and 
procedures  in  making  the  determinations 
required  under  this  section  and  in  preparing 
environmental  assessments. 

3.  Negative  Declaratiorvs .  Staff  Responsibili- 
ties, 

(a)  Northeast  Corridor  Project. 

( 1 )  Prepare  negative  declarations  and  nec- 
essary supporting  documentation. 

(2)  When  necessary,  prepare  the  documen- 
tation for  a  4(f)  determination. 

(3)  Approve  all  negative  declarations  and 
associated  4(f)   determinations. 

(b)  Office  of  the  Chief  Counsel. 

(1)  Review  for  legal  sufficiency  all  nega- 
tive declarations  and  accompanying  4(f) 
statements. 

(c)  Office  of  Policy  <£•  Program  Develop- 
ment. 

(!)  Advise  NECP  regarding  practices  and 
procedures  in  preparing  negative  declara- 
tions and  associated   4ff)    statements. 

(2)  Maintain  lists  of  negative  declarations 
and  proposed  negative  declarations. 

(d)  Federal  Railroad  Administrator. 

(1)  Approve  all  negative  declarations  and 
associated  4(f)  determinations  for  NECP 
project  actions  that  NECP  In  Its  discretion 
determines  (1)  establish  or  change  malor 
protect  policy,  or  (il)  are  likely  to  be  highly 
controversial. 

4.  Citizen  Involvement  Procedures. 
Staff  Responsibilities. 

^a)  Northeast  Corridor  Project. 

<1)    Implement   citizen   Involvement 
procedures  with  respect  to  NECP  proj- 
ect actions.  Including  the  development 
of  mailing  lists  of  Interested  parties. 

(2)  Notify  interested  parties  of  the  de- 
cision to  iH^pare  an  environmental  im- 
pact statement  and  solicit  their  com- 
ments on  the  enevlronmental  effects  of 
the  proposed  projwt  action  at  an  early 
stage  in  the  preparation  of  the  draft  im- 
pact statement 


(3)  Report  to  RPD  monthly  on  the  sta- 
tus of  preparation  of  all  negative  dec- 
larations and  environmental  impact 
statements  concerning  NECIP  project 
actions. 

(4)  Consult  with  RCC  concerning  the 
requirement  or  appropriateness  of  a 
hearing  with  respect  to  project  actions. 

(b)  Office  pf  the  Chief  Counsel. 

(1)  Determine  with  respect  to  NECP 
project  actions  whether  or  not  a  hearing 
is  legally  required,  or  advise  NECP  as  to 
whether  a  hearing  is  appropriate,  and 
provide  legal  coimsel  at  such  hearings 
as  necessary. 

<c)  Office  of  Policy  &  Program  Devel- 
opment. 

<  1 )  Provide  advice  and  assistance  to 
NECP  program  offices  in  applying  citizen 
involvement  procedures. 

(2)  Maintain  lists  of  actions  for  which 
negative  declarations  or  environmental  im- 
pact statements  ar«  being  prepared  by  NECP 
and  submit  a  current  list  of  these  actions 
to  TES  and  CEQ  not  less  than  quarterly. 
This  list  shall  be  avaUable  to  the  public 
upon  request. 

5.  Environmental  Impact  Statements. 
Staff  Responsibilities. 

( a)    Northeast   Corridor  Project. 

1 1 )  Coordinate  all  conmiunicatious  with 
an  applicant  or  prospective  applicant  con- 
cer'iing  environmental  matters  covered  by 
thi.s  Order. 

(2)  Prepare  draft  environmental  impact 
statements  for  project  actions  for  which  the 
preparation  of  an  environmental  impact 
statement  Is  determined  appropriate  under 
section  2(a)  (3)  of  this  Appendix. 

(3)  In  consultation  with  RCC  prepare 
lists  of  agencies  and  Interested  parties  to 
whom  the  draft  environmental  Impact 
statement  should  be  distributed  for  com- 
ment. 

(4)  Circulate  the  draft  statement  for 
comment  to  agencies  and  interested  parties 
identified  In  the  program  list  required  to  be 
prepared  under  subparagraph  (3)  above,  and 
to  CEQ  (five  copies),  TES  (two  copies),  and 
RPD   (two  copies). 

(5)  Review  and  analyze  comments  sub- 
mitted in  response  to  the  draft  statement 
and  prepare  the  final  environmental  Impact 
statement.  »■ 

(6)  Provide  TES  and  RPD  two  copies  of 
the  final  statement,  and  copies  of  all  com- 
ments submitted  on  the  draft,  and  coordi- 
nate TEB  concurrence. 

(7)  Provide  for  required  distribution  of 
final  statement  to  CEQ  (five  copies),  appro- 
priate State,  regional,  and  metropolitan 
clearinghouses;  appropriate  public  places 
such  as  local  public  libraries,  FRA  regional 
offices,  offices  of  applicant  or  grantee,  ap- 
propriate offices  of  EPA,  all  Federal,  State 
and  local  agencies,  and  private  organizations 
who  commented  substantively  on  the  draft 
statement,  and  individuals  who  request 
copies. 

(8)  Assure,  through  internal  supervision, 
funding  agreements  and  project  review  pro- 
cedures, that  any  actions  set  forth  in  an 
approved  environmental  Impact  statemrait  to 
minimize  adverse  impacts  are  carried  out. 

(9)  Determine  when  a  change  made  in  a 
proposed  action  after  approval  of  the  final 
statement  is  substantial,  or  new  Information 
regarding  environmental  impacts  is  signifi- 
cant. 

(10)  Notify  RCC  of  any  suljstantial  changes 
made  In  a  proposed  action  after  approval  of 
a  final  statement,  or  of  significant  new  in- 
formation regarding  the  environmental  im- 
pacts of  the  proposed  action. 


(11)  Consult  with  TES.  CEQ  and  RCC  on 
the  need  for,  or  deairabUlty  of.  recirculating 
an  amended  statement  when  a  substantial 
Change  is  made  in  a  proposed  action  after 
approval  of  the  final  statement,  or  signifi- 
cant new  Information  regarding  environmen- 
tal impacts  comee  to  Ught  after  concurrence 
of  TES. 

(12)  Approve  all  draft  and  final  Impact 
BtatementB  and  4(f)  determinations  tor 
NECP  project  actions.  Conciurence  by  TKS 
may  be  assumed,  unless  TES.  within  two 
weeks  of  receipt  of  a  final  statement,  noti- 
fies FRA  to  the  contrary. 

(b)  Office  of  the  Chief  Counsel. 

(1)  Review  for  legal  sufficiency  all  draft 
environmental  Impact  statements. 

(2)  Review  for  legal  sufficiency  all  final  en- 
vironmental impact  statements, 

(3)  Review  for  legal  sufficiency  all  4(f) 
determinations. 

(4)  Review  for  legal  sufficiency  any  devia- 
tion from  actions  to  minimize  environmen- 
tal Impacts  set  forth  In  an  approved  final 
statement. 

(6)  Review  for  legal  sufficiency  any  NECP 
determination  conoeming  whether  a  change 
made  in  a  proposed  action  after  approval  of 
the  final  statement  is  substantial,  or  new  in- 
formation regarding  environmental  impacts 
Is  significant. 

(6)  Review  for  legal  sufficiency  any  NECP 
determination  regarding  consultation  with 
TES  and  CEQ  concerning  the  need  for,  cr 
desirability  of,  recirculating  an  amended 
statement  when  a  substantial  change  is 
made  In  a  proposed  action  after  approval  of 
the  final  statement,  or  significant  new  in- 
formation regarding  environmental  Impacts 
comes  to  light. 

(7)  Respond  to  Freedom  of  Information 
Act  requests  fM-  access  to,  or  copies  of.  draft 
or  final  statements  and  comments. 

(c)  Office  of  Policy  <t  Program  Develop- 
ment. 

(1)  Provide  NECP  with  advice  concerning 
practicee  and  procedures  applicable  to  the 
preparation  and  circulation  of  draft  and 
final  environmental  impact  statements 

(d)  Federal  Railroad  Administrator. 

(1)  Approve,  after  concurrence  of  TES.  all 
draft  and  final  Impact  statements  and  4if) 
determinations  for  project  actions  which 
NECP  In  Its  discretion  determines  (i)  es- 
tablish or  change  qutjor  project  policy,  or 
(U)  are  likely  to  tie  highly  controversial. 
Concurrence  by  TES  may  be  assumed,  unless 
TES,  within  two  weeks  of  receipt  of  a  final 
statement,  notifies  FRA  to  the  contrary. 

[FR  Doc,77-2575  PUed  1-26-77; 8: 45  am] 


DEPARTMENT  OF 
TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

(Docket  No.  EX  77-2;  Notice  1 1 

H.   C.    M.   COMPANY,   INC. 

Petition  for  Temporary  Exemption  From 
Federal  Motor  Vehicle  Safety  Standard 

H.  C.  M.  Company,  Inc.  of  Takima. 
Washington,  has  petitioned  for  a  3-year 
exemption  from  49  CFR  571.121  Motor 
Vehicle  Safety  Standard  No.  121  Air 
Brake  Systems,  on  the  basis  that  com- 
pliance would  cause  it  substantial  eco- 
nomic hardship. 

The  petitioner  is  a  manufacturer  of 
"straddle  trailers"  which  it  defines  as  "a 
specialized  agricultural  commodity  haul- 
ing trafler  which  features  'drive  over* 
hydraulic   lifting  arms  which  suspend 
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the  load  for  transit."  H.  C.  M.  manufac- 
tured eight  straddle  trailers  in  1975  and 
"no  other  vehicles."  The  vehicles  are 
equipped  with  air  brake  systems  but,  ac- 
cording to  petitioner,  "there  are  no 
manufacturers  currently  making  compo- 
nents which  can  be  adopted  to  these 
axles  to  achieve  the  requirements  of 
Motor  Vehicle  Safety  Standard  121  with 
regard  to  'antiskid'."  A  mechanical 
spring  parking  brake  could  be  added  to 
achieve  compliance  but  that  "would 
cause  over-width  of  the  vehicle"  which 
would  mean  it  could  be  neither  sold  nor 
operated.  Petitioner  argues  that  the  ex- 
emption would  be  in  the  public  interest 
since  fruit  producers  and  haulers  have 
found  the  trailer  uniquely  suitable  to 
their  needs.  An  exemption  can  be  viewed 
as  consistent  with  the  objectives  of  the 
National  Traffic  an&  Motor  Vehicle 
Safety  Act  since  "the  (current)  air 
brakes  have  a  safety  record  of  100  per- 
cent" The  company  had  a  net  income 
of  $16,250  in  the  fiscal  year  ending  De- 
cember 31.  1975.  A  denial  would  cause 
the  demise  of  the  company. 

This  notice  of  receipt  of  a  petition  for 
a  temporary  exemption  is  published  in 
accordance  with  the  NHTSA  regulations 
on  this  subject  (49  CFR  655.7) ,  and  does 
not  represent  any  agency  decision  or 
other  exercise  or  judgment  concerning 
the  merits  of  the  petition. 

Interested  persons  are  invited  to  sub- 
mit comments  on  the  petiticHi  for  exemp- 
tion of  the  H.  C.  M.  Company.  Inc.  Cc«n- 
ments  should  refer  to  the  docket  number 
and  be  submitted  to:  Docket  Section,  Na- 
tional Highway  Traffic  Safety  Adminis- 
tration. Room  5108,  400  Seventh  Street, 
SW.,  Washington.  D.C.  20590.  It  is  re- 
quested but  not  required  that  five  copies 
be  submitted. 

All  comments  received  before  the  close 
of  business  on  the  comment  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received,  are  available 
for  examination  in  the  docket  both  be- 
fore and  after  the  closing  date.  Com- 
ments  received  after  the  closing  date  will 
also  be  filed  and  will  be  considered  to  the 
extent  practicable.  Notice  of  final  action 
on  the  petition  will  be  published  in  the 
Federal  Registek. 

Comment  closing  date:  February  22. 
1977. 

(Sm.  3.  Pub.  L.  92-648,  86  Stat.  1159  (15 
VS.C.  1410),  delegmtlon*  of  authority  at  49 
CFR  1 .50  and  49  CFR  501 .8. ) 

Issued  on  January  17, 1977. 

RoBEKT  L.  Carter, 
Associate  Administrator, 
Motor  Vehicle  Profirrowis. 

(FR  Doc. 77-2380  Filed  l-36-T7;8:45  ami 


(Docket  No.  IP75-2;  Notice  21 

TOYOTA  MOTOR  SALES.  USA  INC. 

Petition  for  Exemption  From  Notice  and 
Recall  for  Inconsequential  Noncompliance 

This  notice  grants  the  petition  by  Toy- 
ota Mot(»-  Sales.  USA  Inc.  (Toyota)  to  be 


NOTICES 

exempted  from  the  notification  and  rem- 
edy requirements  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (15  U.S.C. 
1381  et  seq.)  for  a  noncompliance  with  49 
CFR  5?  1.101,  Federal  Motor  Vehicle 
Safety  Standard  No.  101,  Control  Loca- 
tion, Identification,  and  Illumination,  cki 
the  basis  that  the  noncompliance  is  in- 
consequential as  it  relates  to  motor  ve- 
hicle safety. 

N<*ice  of  the  petition  was  published  on 
November  26.  1975.  (40  FR  54852)  and  an 
opportunity  afforded  for  comment.  ' 

Toyota  discovered  that  about  69,000 
1974  Corona  model  vehicles  were  manu- 
factured "without  word  identification  on 
the  headlamps,  hazard  warning  signal, 
and  washer-wiper  controls"  as  required 
by  S4.2  of  Standard  No.  101.  The  com- 
pany believes  that  this  "technical  non- 
compliance" wUl  have  no  effect  upon 
motor  vehicle  safety  as  the  controls  in 
question  "were  identified  by  symbols  on 
the  controls  and  an  explanation  of  the 
ssrmbols  appeared  in  the  owner's 
manual. " 

Two  comments  were  received  on  the 
petition.  General  Motors  supported  the 
petition  "to  the  extent  that  the  identifi- 
cation of  vehicle  controls  solely  by  the 
use  of  symbols  without  accompanying 
word  identification  will  have  no  effect  on 
motor  vehicle  safety".  The  petition  was 
opposed  by  Moray  Leonard  Fleming  of 
Rinfwood,  New  Jersey,  owner  of  one  of 
the  affected  Toyotas.  In  Mr.  Fleming's 
opinion  the  hazard  warning  switch  is 
poorly  identified,  both  at  its  location  in 
the  vehicle  and  in  the  operator's  manual. 
According  to  this  Toyota  owner  "it  was 
three  months  before  I  knew  what  the 
switch  was  for,  or  how  to  work  it.  I  am 
still  concerned  that  other  drivers  of  my 
vehicle,  or  future  owners,  may  not  know 
what  this  switch  is  for". 

Itie  NHTSA  considers  that  the  symbols 
identifying  the  lighting  and  windshield 
wiper- wash  oxitrols  are  sufficiently  clear 
to  designate  functions  without  verbal 
identification.  The  hazard  warning  ^- 
ntd  control,  however,  has  only  been  man- 
dated on  passenger  cars  since  January  1. 
1969,  and  its  symbol,  one  triangle  within 
another,  allowed  only  since  January  1, 
1972.  Mr.  Fleming's  conunent  was  taken 
seriously  as  an  indication  that  both  the 
control  and  its  symbol  might  still  be  un- 
faxailiar  to  the  motoring  public.  However, 
a  review  of  the  agency's  consumer  c<Hn- 
plalnt  files  has  turned  up  no  complaints 
whatever  regarding  the  hazard  warning 
system  control  or  its  identtficaticai  on  the 
Toyota  of  on  any  other  passenger  car. 
Further,  the  agency  recently  proposed 
(41   m  46460)    that  many  controls  be 
identified  by  symbols  alone,  with  word» 
simply  as  an  c^ttonal  supplement.  The 
public  comments  filed  with  NHTSA  sup- 
port the  propoeal.  Accordingly,  it  Is  here- 
by found  that  the  noncompliance  herein 
described  is  inconsequential  as  it  relate* 
to  motor  vehicle  safety  and  the  petition 
of  Toyota  Motor  Sales,  USA  Inc.  is  here- 
by grranted. 


(Sec.  102,  Pub.  L  93-492,  88  Stat.  1470 
(15  U.S.C.  1417):  delegations  of  axithorlty  at 
49  CFR  1.50  and  49  CFR  501.8.) 

Issued  on  January  17, 1977. 

Robert  L.  Carter. 
Associate  Administrator, 
Motor  Vehicle  Programs. 

I  FR  Do:  77  2381  Filed  1-26-77:8:45  am] 


TRUCK  AND  BUS  SAFETY 
SUBCOMMITTEES 

Public  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L. 
92-463;  5  U.S.C.  App.  I)  notice  is  hereby 
given  of  a  meeting  of  the  Truck  and  Bus 
Safety  Subcommittees  of  the  National 
Highway  Safety  Advisory  Committee  and 
the  National  Motor  Vehicle  Safety  Ad- 
visorj-  Council.  The  subccKnmittees  will 
meet  on  February  24  from  9:00  a.m.  to 
12:00  noon  at  the  Granada  Royale  Hotel, 
1635  N.  Scottsdale  Road,  Tempe,  Arizona. 

The  agenda  will  consist  of  the  Task 
Force  report  on  organization  and  discus- 
sion of  future  activities  and  old/new 
business. 

Attendance,  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meetings.  Any  memlier 
of  the  public  may  present  a  written 
statement  to  the  subcwnmittees  at  any 
time. 

This  meeting  is  subject  to  the  approval 
of  the  appropriate  DOT  officials. 

Additional  information  may  be  ob- 
tained from  the  NHTSA  Executive  Sec- 
retary, Room  5215,  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590,  telephone 
202-426-2872. 

Issued  in  Washington,  D.C,  on  Janu- 
ary 19.  1977. 

William  H.  Marsh, 
Executive  Secretary. 

[FR  Doc  77-25.51  Filed  1-26-77:8:45  am] 


[Docket  No.  FE76-1;  Notice  2] 

AVERAGE  FUEL  ECONOMY  STANDARDS 
FOR  PASSENGER  AUTOMOBILES  FOR 
1981-84  MODEL  YEARS 

Invitation  for  Applications  for  Financial 
Assistance  to  Rulemaking  Participants 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Invitation  for  applications  for  . 
financial  assistance. 

SUMMARY:  This  notice  invites  applica- 
tions for  financial  assistance  from  par- 
ties who  wish  to  participate  in  the  rule- 
making proceeding  for  the  development 
of  average  fuel  economy  standards  for 
passenger  automobiles  manufactured  In 
model  years  1981-«4.  The  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  may  provide  financial  assist- 
ance to  individuals  or  organizations 
which  can  effectively  supplement  the 
record  of  thttt  proceeding  but  which  are 
financially  unable  to  participate. 
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DATES:  Deadline  For  Submission  Of 
Applications:  February  11,  1977. 

ADDRESSES:  SuBMrr  Applications  To: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400  Sev- 
enth Street,  SW.,  Washington,  D.C. 
20590.  Applications  should  be  clearly 
marked  for  the  attention  of  the  Di- 
rector of  the  Office  of  Automotive  Fuel 
Economy. 

FOR      FURTHER      INFORM.^TION 

CONTACT: 

Roger  Fail-child,  Office  of  Chief  v."oun- 
sel  (N40  30i.  National  Highv,ay 
Traffic  Safety  Administration,  400  7th 
Street,  S.W.,  Washington,  DjC.  20590. 
(202-426-2993). 

SXJPPLEMENTARY  INFORMATION: 
On  January  13,  1977,  the  Department  of 
Transportation  (DOT),  in  conjunction 
with  NHTSA,  published  a  notice  (41 
FR  2863)  establishing  a  demonstration 
program  of  one  year  duration  for  fund- 
ing of  individuals  or  organizations  which 
desire  to  participate  in  designated 
NHTSA  proceedings  imder  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  as  amended,  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
amended,  and  the  Highway  Safety  Act  of 
1966,  as  amended. 

Under  regulations  set  forth  in  the 
notice  for  conducting  the  demonstration 
program,  applications  for  as'^i.slancc-  for 
participating  in  the  proceeding  are  to 
be  submitted  in  response  to  an  invitation 
which  will  usually  be  published  along 
with  the  initial  Federal  Register  notice 
commencing  the  proceeding.  Due  to  the 
limited  funds  available  for  the  demon- 
stration program,  NHTSA  will  publish 
invitations  primarily  for  those  proceed- 
ings with  the  greatest  potential  Impact 
on  the  general  public.  After  the  deadline 
specified  in  an  invitation  for  submission 
of  applications,  all  those  applications 
submitted  before  the  deadline  will  be 
evaluated  by  a  panel  of  NHTSA  and  DOT 
officials  to  determine  whether  each  appli- 
cant Is  eligible  to  receive  funding  under 
the  regul^'tlons.  In  general,  av  apnMf-ant 
is  deemed  eligible  if  (1)  it  represents  an 
interest  the  representation  of  which  can 
reasonably  be  expected  to  contribute 
to  a  full  and  fair  determination  of  the 
issues  in  the  proceeding,  (2)  its  partici- 
pation is  reasonably  necessary  to  repre- 
sent that  interest,  (3)  it  can  competently 
represent  that  interest,  and  (4)  it  lacks 
sufficient  financial  resources  to  partici- 
pate in  the  absence  of  such  a.ssistance. 
If  more  than  one  applicant  representing 
the  same  or  similar  interest  is  deemed 
eligible,  the  panel  either  will  select  the 
applicant  which  can  make  the  strongest 
presentation  or.  will  select  more  than 
on.3  applicant  if  the  eligible  apnlicants 
seek  to  present  significantly  different 
points  of  view  or  proposals.  Conpensation 
is  available  only  for  reasonable  out-of- 
pocket  expenses  necessary  to  the  appli- 
cant's participation.  Payment  is  made 
as  soon  as  possible  after  the  selected  an- 
plicant  has  completed  its  work  and  sub- 
mitted a  claim.  Interested  persons  may 
obtain  a  copy  of  the  regulations  for  the 
demonstration  program  from  the  per- 


ron identified  above  as  the  contact  for 
further  information. 

This  notice  initiates  the  above  pro- 
cedures with  respect  to  the  1981-84  pas- 
senger automobile  average  fuel  economy 
standards  rulemaking  proceeding.  Sec- 
tion 502(a)  (31  of  the  Motor  Vehicle  In- 
formation and  Cost  Sa\Tngs  Act  pro- 
vides for  the  issuance,  by  July  1,  1977, 
ol  average  fuel  economy  standards  for 
in  each  of  the  model  years  1981  through 
1984.  These  standards  must  be  set  at 
a  level  which  is  the  maximum  feasible 
average  fuel  economj'  level  and  which 
resulte  in  steady  progress  toward  meeting 
the  statutorily  imposed  1985  standard 
of  27.5  miles  per  gallon.  The  Adminis- 
trator commenced  this  proceeding  on 
September  23,  1976,  by  publishing  an 
ANPRM  (41  FR  41713)  soliciting  certain 
specified  technical  and  economic  infor- 
mation relevant  to  establishing  these 
standards. 

Although  the  1981-84  standards  pro- 
ceeding was  initiated  before  the  com- 
mencement of  the  financial  assistance 
demonstration  program,  and  notwith- 
standing the  limited  time  remaining  for 
develonment  of  useful,  detailed  com- 
ments. NHTSA  deems  it  appropriate  to 
solicit  funding  applications  for  this  pro- 
ceeding. The  importance  of  these  fuel 
economy  standards  to  the  general  public 
requires  the  encouragement  of  public 
nnrtic'pat!on  in  the  rulemaking  proceed- 
ing. 

T't^sc  -tandards  pose  significsmt  is- 
'M?.s  relating  to  energy  conservation,  the 
environment,  vehicle  safety,  consumer 
nreforences  regarding  vehicle  size,  de- 
sign and  performance,  and  the  costs  of 
acquirinr.  nxaintalning  and  operating 
vehicles.  For  example,  if  the  entire  pas- 
senger automobile  fleet  averaged  27.5 
miles  per  gallon,  the  daily  savings  In 
gasoline  consumption  would  be  up  to  two 
million  barrels  compared  to  the  gasoline 
that  would  be  consumed  if  the  average 
were  that  of  the  model  year  1975  fleet. 
These  savings  would  aid  in  the  short  run 
in  lessening  this  country's  dependence 
on  foreign  petroleum  and  thereby  aid  In 
solving  the  associated  problems  regard- 
ing international  balance  of  payments 
and  this  country's  vulnerability  to  future 
interruptions  of  Its  petroleum  supply. 
The  1973-74  Interruption  significantly 
affected  individual  mobility  and  many 
aspects  of  the  national  economy.  The 
standards  may  have  an  environmental 
impact  of  concern  to  many  persons  since 
reducing  gasoline  consumptiMi  will  con- 
tribute to  reducing  the  need  for  addi- 
tional exploration,  extraction,  trans- 
portation, and  refining  of  petroleum  and 
other  sources  of  hydrocarbon  liquid 
fuels  for  motor  vehicles. 

One  of  the  means  of  improving  fuel 
economy,  reducing  vehicle  weight,  may 
increase  the  chance  of  occupant  Injury 
in  motor  vehicle  accidents.  Thus,  one 
issue  will  be  whether  there  will  be  any 
need  for  compensatory  safety  measures. 
Part  of  the  effort  to  reduce  vehicle 
weight  will  probably  entail  substituting 
light  weight  materials  like  aluminum 
and  plastics.  Such  substitutlcm  raises 
questions  regarding  the  effects  of  de- 
crea-cd  demand  for  steel,  the  possibility 


of  solid  waste  disposal  problems  associ- 
ated with  the  increased  use  of  plastics, 
and  increased  consumption  of  scarce 
natural  resources. 

In  addition  to  changes  in  vehicle 
weight,  the  standards  may  also  lead 
manufacturers  to  make  changes  In  ve- 
hicle interior  smd  exterior  size,  noise,  and 
acceleration  capability.  The  effect  of  the 
changes  on  the  range  of  consumer  choice 
and  on  the  acceptability  of  new  vehicles 
to  consumers  will  be  another  Issue. 

Each  application  submitted  pursuant 
to  this  notice  should  Identify  which  of 
these  or  other  issues  the  applicant  pro- 
poses to  address  and  the  manner  in 
which  the  applicant  proposes  to  do  so. 

Applicants  are  urged  to  submit  their 
applications  by  the  deadline  specified 
above.  Under  the  regulations  for  the 
demonstration  program,  consideration 
of  late  applications  is  at  the  discretion 
of  the  panel  of  officials  that  will  review 
the  applications. 

Issued  on  January  24,  1977. 

John  W.  Snou-. 
Administrator. 
(FR  Doc.77  2737  Filed  1-26-77:8:45  ami 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and  Firearms 
GRANTING  OF  RELIEF 

Notice  is  hereby  given  that  pursuant 
to  18  U.S.C.  section  925(c)  the  following 
named  persons  have  been  granted  relief 
from  disabilities  imposed  by  Federal  laws 
with  respect  to  acquisition,  transfer,  re- 
ceipt, shipment,  or  possession  of  firearms 
incurred  by  reason  of  their  convictions 
of  crimes  punishable  by  Imprisonment 
for  a  term  exceeding  one  year. 

It  has  been  established  tc  my  satisfac- 
tion that  the  circumstances  regarding 
the  convictions  of  each  applicant's  rec- 
ord and  reputation  are  such  that  the  ap- 
plicants will  not  be  likely  to  act  in  a  man- 
ner dangerous  to  public  safety  and  that 
the  granting  of  the  relief  will  not  be  dan- 
gerous to  the  public  Interest. 

Abbott,  Gilbert  S.,  Route  6,  Box  347,  Shelby - 
ville.  Kentucky,  convicted  on  September 
17,  1965.  In  the  Tremble  Circuit  Court. 
Bedford.  Kentucky. 

Allen,  Rodney  D.,  Sr.,  Box  684,  Cass  Lake, 
Minnesota,  convicted  on  November  13, 
1972,  In  the  Minnesota  District  Court. 
Ninth  Judicial  District,  Cass  County.  Min- 
nesota. 

Harnett.  Lonnle  R..  4218  South  Juneau.  Se- 
attle, Washington,  convicted  on  July  2. 
1968.  In  the  Superior  Court,  Kings  County. 
Washington. 

Beeler,  Lawrence  E.,  226  Orchas  Street,  Port 
Angeles,  Washington,  convicted  on  April 
17,  1974.  m  the  Superior  Court  of  Callum 
County,  Washington. 

Bend.  J.  T..  6441  Arlington  Street,  St.  Louis. 
Missouri,  convicted  on  October  20,  1972.  In 
the  United  States  District  Court,  Ea.stern 
Dtetrlct,  Missouri. 

Brown,  Jack  L.,  3016  E.  Presidio,  Tucson.  Ari- 
zona, convicted  on  March  21,  1947,  In  the 
District  Court,  CloviB.  New  Mexico. 

CampbeU.  David  M..  309  West  Tobias  Street, 
Flint.  Michigan,  convicted  on  or  about  No- 
vember 28,  1972,  In  the  Genesee  Circuit 
Court,  Michigan. 
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Carmlchael.  Jack  L..  2027  South  Perkins,  In- 
dianapolt'!,  Indiana,  convicted  on  March  1, 
1957,  In  the  Circuit  Court  In  and  for  Scott 
County,  Indiana. 

Carter.  Edward-  J.,  888  Palllster,  Detroit, 
NUchlgan,  convicted  on  September  12,  1963, 
In  the  Recorders  Court,  Detroit.  Michigan. 

Chartler,  Earl  H..  Rt.  1.  Waukomls,  Okla- 
homa, convicted  on  May  28,  1969,  In  the 
District  Court  of  Garfleld  County,  Okla- 
homa. 

Cherry,  Douglaa  W..  R.D.  4,  Box  448 '/z.  Lehigh 
Drive,  Leechburg.  Pennsylvania,  convicted 
'on  June  20,  1973,  In  the  Court  of  Common 
Pleas,  Armstrong  County,  Pennsylvania. 

Colson.   Charles   W.,    1350   Ballantrae   Lane, 

Mctiean,  Virginia,  convicted  on  June  3,  1974, 
In  the  United  States  District  Court,  Wash- 
ington, D.C. 

Comtaa,  Robert  L.,  629  Warwick  Drive,  Mont- 
gomery, Alabama,  convicted  on  June  30. 
1972,  In  Montgomery  County  Court,  Mont- 
gomery, Alabama. 

Corn*tt,  David  A.,  308  Pine,  Man  ton,  Michi- 
gan, convicted  on  March  8,  1974,  In  the 
Wexford  County  Circuit  Court,  Cadillac. 
Michigan. 

Davla.  Otee.  1380  Sbawmut  Place,  St.  Louis, 
Missouri,  convicted  on  July  7,  1972,  In  the 
tJntted  States  District  Court,  Eastern  Dis- 
trict, Missouri. 

Delroir,  Michael  Allen,  727  East  Lincoln, 
Little  Chute,  Wisconsin,  convicted  on 
December  27,  1973.  In  the  Circuit  Court, 
Waupaca  County.  Wisconsin. 

Dublin,  Hugh  P.,  Jr..  Route  #1,  Tennessee 
Ccriony,  Texas,  convicted  on  September  30, 
1963,  m  the  Criminal  District  Court  No.  .5, 
Harris  County.  Texas. 

Ervln,  James  C,  1906  South  17th  Street. 
Takima,  Washington,  convicted  on  Octo- 
ber e.  1945.  In  the  Yakima  County  Superior 
Court.  Takima,  Washington. 

Fyffe,  Randy  L.,  6868  South  Villa  Lane,  In- 
dianapolis, Indiana,  convicted  on  Octo- 
ber 19,  1962,  In  the  Court  of  Common 
Pleas,  Montgomery  County,  Ohio. 

Flveash,  Roy  J.,  Route  1,  Box  304-A,  Saucier. 
Mississippi,  convicted  on  April  5,  1972,  in 
the  United  States  District  Court,  Southern 
District,  Mississippi. 

Fowler,  Kenneth,  Route  6,  Box  20,  Lebanon, 
Tennessee,  convicted  on  December  11,  1974, 
In  the  Criminal  Court  of  Wilson  County, 
Tennessee. 

Frederick,  Vernon  C,  m,  2901  Westhelmer, 
Houston,  Texas,  convicted  on  March  2,  1972, 
m  the  176th  District  Court  of  Harris 
County,  Texas. 

OambUl,  Robert  B.,  Route  6,  Box  361-A, 
North  WUkesboro,  North  Oarollna,  con- 
victed on  January  27,  1959,  in  the  Wilkes 
County  Superior  Court,  Wllkesboro,  North 
Carolina;  and  on  Augxist  3,  1959,  In  the  Ca- 
tawba County  Superior  Court,  North 
Carolina. 

Ounade,  Prank  J.,  P.O.  Box  15061.  Marmet, 
West  Virginia,  convicted  on  December  9, 
1960,  In  the  Intermediate  Court  for  Kana- 
whA  County,  West  Virginia. 

Hafner.  FVancls  J.,  70  Asbford  Avenue,  Pitts- 
burgh. Pennsylvania,  convicted. on  October 

23,  1952,  on  February  26,  1953,  on  November 

24,  1953,  in  a  Special  Court  Martial.  United 
States  Navy,  Philadelphia:  and  on  March 
31,  1954,  In  a  QeneraJ  Court  Martial,  United 
States  Navy,  Philadelphia;  and  on  June  28, 
19S6,  in  a  General  Court  Martial,  United 
Statea  Navy,  Boston,  Masaacbuaetts;  and  on 
May  27,  1957,  In  the  Allegheny  County 
Court,  Pennsylvania.  - 

Hall.  Calvin  Arthur,  1329  N.  Second  Avenue, 
Upland,  California,  convicted  on  Decem- 
ber 7, 1966,  in  the  Superior  Court,  Los  An- 
geles County,  Oallfomla. 


Harmon,  Martin  C,  Route  1,  Box  18AA,  Here- 
ford, Arizona,  convicted  on  September  19, 
1950,  in  the  Boyd  Circuit  Court,.  Ashland. 
Kentucky. 

Harrlgan,  Jack  T.,  Jr.,  2105  Anderson  Street. 
Petersburg,  Virginia,  convicted  on  January 
15,  1969,  In  the  Criminal  Court,  Sullivan 
County,  Blountvllle,  Tennessee. 

Hawkins,  Prankle  A.,  712  West  Taylor,  Lov- 
Ington,  New  Mexico,  convicted  on  October 
20,  1970,  in  the  Lea  County  District  Court, 
Lovington,  New  Mexico. 

HiUer.  Henry  E.,  369  15th  Street,  Box  215. 
Ponaeroy,  Washington,  convicted  on  June  5, 
197J,  la  the  Garfi^d  County  Sui>erior 
Coiirt,  Pomeroy,  Washington. 

Holllngshead,  Ronald  L.,  4821  Sahler  Street, 
Omaha,  Nebraska,  convicted  on  March  4, 
1968,  in  the  District  Court,  Washington 
County,  Blair,  Nebraska. 

Jones.  Jack  Lee,  Box  93,  Clarksburg,  Missouri, 
convicted  on  January  2,  1968.  in  the  Circuit 
Court  of  Moniteau  County,  MlseourL 

Klernan,  Eugene  A.,  Jr.,  334  S.  Whiting  Street, 
Alexandria,  Virginia,  convicted  on  Feb- 
ruary 9.  1971,  in  the  City  of  Alexandria 
Circuit  Court,  Virginia. 

Lee,  Joe  R..  2500  Minor  Avenue  East,  Seattle, 
Washington,  convicted  on  June  12,  1959, 
in  the  Superior  Court,  King  County,  Wash- 
ington. 

Lock,  Charles  W.,  3622  Deerford  Avenue,  Lake- 
wood,  California,  convicted  on  March  2, 
1967,  Loe  Angeles  County  Superior  Court, 
Long  Beach,  California. 

McCreary,  Sheila  K.,  508  Hammond  Street, 
Newport  News,  Virginia,  convicted  on 
March  29,  1973,  in  the  Hustings  Court, 
Newport  News,  Virginia. 

McNemar,  Kenneth  L.,  Jr.,  6229  Tanager. 
Houston,  Texas,  convicted  on  September 
26.  1972,  in  the  180th  District  Court,  Har- 
ris County,  Texas. 

Mars.  Robert  L.,  1044  Southwest  McPadden. 
Chehalis,  Washington,  convicted  on  Febru- 
ary 22,  1974,  in  the  Superior  Court  of 
Washington. 

Marshbanks.  Rothey  Eugene,  7712  E.  Waverly, 
Tucson,  Arizona,  convicted  on  or  about 
January  24,  1968,  in  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of 
Maryland. 

Miller,  Steven  C,  512  East  Wilcox  Avenue, 
Peoria,  Illinois,  convicted  on  June  4,  1973, 
In  the  United  States  District  Court  for  the 
Northern  District  of  Illinois,  Eastern 
Division. 

Morgan.  Joseph  W.,  4000  Boardman  Street, 
Minneapolis,  Minnesota,  convicted  on  Sep- 
tember 8,  1967,  on  October  31,  1967,  and 
on  November  18,  1970,  in  the  District 
Court,  Hennepin  County,  Minnesota:  and 
on  December  17, 1970,  In  the  District  Court, 
Second  Judicial  District,  Ramsey  County. 
Minnesota. 

Morningstar.  Rex  E..  Rural  Route  3,  Ca.ssop- 
olis.,  Michigan,  convicted  on  November  9. 
1973.  In  the  Cass  County  Circuit  Court, 
Michigan. 

Nalepinski,  Donald  E.,  Route  *4,  Box  24A, 
Sparta,  Wisconsin,  convicted  on  Febru- 
ary 12,  1974,  In  the  Circuit  Court,  Grant 
County,  Wisconsin. 

Oliver,  Kelly  M.,  114  South  44th,  Muskogee, 
Oklahoma,  convicted  on  June  26,  1975,  in 
the  Oklahoma  County  District  Cotirt. 
Oklahoma  City,  OklsJioma. 

Parker,  Warren  J.,  5125  East  Washington, 
Stockton,  California,  convicted  on  Decem- 
ber 27,  1956,  in  the  Superior  Coiu-t  of  Cali- 
fornia, In  the  County  of  San  Madeo;  and 
on  September  13,  1960,  in  the  Superior 
Co'ort  of  California,  County  of  San  Fran- 
cisco. 


Ponder.  Leon  C.,  Route  1,  Box  281-A,  Brent, 
Alabama,  convicted  on  September  7.  1973, 
in  the  United  States  District  Court  for  the 
Northern  District  of  Alabama. 

Pugh.  Jeffrey  C.  Box  911,  Ferrum  College. 
Ferrum.  Virginia,  convicted  on  April  10. 
1973.  in  the  Circuit  Court  of  Franklin 
Co\mty,  Rocky  Mount,  Virginia. 

Pyron,  Wayne  E.,  6276  North  12th  Street,  Oak 
Dale.  Minnesota,  convicted  on  March  19, 
1971,  in  the  Superior  Court  of  Baldwin 
County,  Georgia. 

Raia.  Leo  Lee,  4337  Pyler  Street,  St.  Louis, 
Missouri,  convicted  on  July  10,  1969,  In  the 
United  States  District  Court,  Eastern  Dis- 
trict of  Missouri. 

Rice.  Jack  M.,  1807  South  Third  Street,  Enid. 
Oklahoma,  convicted  on  November  12,  1923, 
in  the  District  Court,  Cimarron  County, 
Oklahoma. 

Ross.  Gerald  W.,  311  Barbierl,  Arma,  Kansas, 
convicted  on  January  12,  1971,  In  the  Dis- 
trict Court,  Crawford  County,  Pittsburgh, 
Kansas. 

Ruh,  Duane  R.,  3112  West  Glendale  Avenue, 
Milwaukee,  Wisconsin,  convicted  on 
May  24,  1965,  In  the  Circuit  Court,  Mil- 
waukee County,  Wisconsin. 

Sass,  Verne  A.,  114  McKlnley  Avenue,  Kel- 
logg, Indiana,  convicted  on  September  29, 
1931,  in  the  United  States  District  Court 
for  the  Western  District  of  Missouri. 

Slmard,  Marvin  E..  13060  11th  Avenue. 
Seattle,  Washington,  convicted  on  Janu- 
ary 25,  1973,  In  the  Superior  Court,  County 
of  King,  Seattle,  Washington. 

Smith,  Thomas  D.,  28487  Bridge  Street,  Gar- 
den City,  Michigan,  convicted  on  Novem- 
ber 12,  1965,  In  the  Oakland  County  Cir- 
cuit Court,  Pontiac.  Michigan. 

Swinson,  John  Lee,  Route  No.  1,  Box  184, 
Vestaburg,  Michigan,  convicted  on  January 
23,  1956,  In  the  Circuit  Court  of  Gratiot 
County,  Michigan. 

Wasserman,  Donald  M.,  15620  Spring  Mill 
Road,  Mishawaka,  Indiana,  convicted  on 
August  3,  1956,  In  the  United  Spates  Dis- 
trict Court,  Eastern  District  of  Michigan, 
Southern  Division,  Detroit,  Michigan. 

Watson,  Tony  M.,  Route  3,  Berry,  Alabama, 
convicted  on  November  18,  1972,  In  the 
United  States  District  Court,  Northern  Dis- 
trict of  Alabama,  Tuscaloosa,  Alabama. 

Wolfe,  Steven  J.,  1901  Old  Concord  Road, 
Smyrna,  Georgia,  convicted  on  February 
8,  1967,  in  the  Spartanburg  County  Crimi- 
nal Court,  Spartanburg,  South  Carolina. 

Signed  at  Washington,  D.C,  this  17th 
day  of  January  1977. 

Rex  D.  Davis, 
I  Director,  Bureau  of 

Alcohol.  Tobacco  and  Firearms. 

[PR  Doc. 77-2626  Filed  1-26-77:8:45  am] 


;  (Notice  No.  77-2] 

TECHNICAL  SUBCOMMITTEE  OF  THE  AD- 
VISORY COMMITTEE  ON  EXPLOSIVES 
TAGGING 

Closed  Meeting 

Pursuant  to  section  10(a)<2)   of  the 
Federal  Advisory  Committee  Act  (Pub.  L. 


FEOEBAL  REGISTER,   VOL.   42,   NO.    18 — THURSDAY,   JANUARY  27,    1977 


NOTICES 


5181 


'r. 


92-463),  notice  Is  hereby  given  that  a 
closed  meeting  ot  the  Technical  Subcom- 
mittee to  the  Advlsmy  C(»nmlttee  on  Ex- 
plosives Tagging  will  be  held  on  Febru- 
ary 23  and  24.  1977.  In  Room  5041.  Fed- 
eral Building,  1200  Pennsylvania  Avenue, 
N.W,  Washington,  D.C,  begixming  at 
0:00  tun.  (e.s.t.). 

The  Technical  Subcommittee  will  dis- 
cuss detailed  i»oprietary  scientific  and 
technical  data  concerning  various  candi- 
date explosive  tagging  systems  that  can 
be  used  in  the  detection  and  identifica- 
tion of  explosives.  The  Information  which 
will  be  presented  and  discussed  during 
the  meeting  will  constitute  trade  secrets 
and  commercial  or  financial  information 
fr(»n  a  person  privileged  or  confidential 
within  the  ambit  of  Title  5,  United  States 
Code,  section  552(b)  (4) .  Accordingly,  the 
meeting  of  the  Technical  Subcommittee 
of  the  Advisory  Committee  on  Explosive 
Tagging  will,  under  authority  of  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463  > ,  not  be  open  to  the 
public. 

All  communications  regarding  this  Ad- 
visory Committee  meeting  should  be  ad- 
dressed to  the  Bureau  of  Acohol,  Tobacco 
and  Rrearms,  Washington,  D.C.  20226, 
Attention:  Mr.  Robert  F.  Dexter,  Com- 
mittees Manager.  Technical  Services  Di- 
vision, Explosives  Teclmology  Branch, 
Room  8233. 

Signed:  January  21,  1977. 

Rex  D.  Davis, 

Director. 

[FR  Doc.77-2627  Filed  l-26-77;8:45  am] 

VETERANS  ADMINISTRATION 
SPECIAL  MEDICAL  ADVISORY  GROUP 

Meeting 
The  Veterans  Administration  gives  no- 
tice pursuant  to  Pub.  L.  92-463  that  a 
meeting  of  the  Special  Medical  Advisory 
Group,  authorized  by  38  U.S.C.  4112(a). 
will  be  held  in  the  Administrator's  Con- 
ference Room  at  the  Veterans  Adminis- 
tration Central  Office,  810  Vermont  Ave- 
nue, NW,  Washington,  DC  on  February 
28,  and  March  1,  1977.  The  purpose  of 
the  Special  Medical  Advisory  Group  is  to 
advise  the  Administrator  and  the  Chief 
Medical  Director  relative  to  the  care  and 
treatment  of  disabled  veterans,  and  other 
matters  pertinent  to  the  Veterans  Ad- 
minlstrati<Hi's  Department  of  Medicine 
and  Surgery. 

The  general  session  will  convene  at 
8:30  ajn.  on  February  28.  It  will  be  open 
to  the  public  up  to  the  seating  capacity  of 
the  room.  Because  this  capacity  is  lim- 
ited, it  will  be  necessary  for  those  wishing 
to  attend  to  contact  Mr.  R.  E.  Llndsey, 
Executive  Secretary,  Siiecial  Medical  Ad- 
visory Group,  Veterans  Administration 


Central    Office    (Phone    202-389-25M>. 
prior  to  Pebriiary  25, 1977. 

Dated:  January  21,  1977. 

By  dlrectimi  of  the  Administrator. 

OdellW.  Vaughh, 
Deputy  AdmiTiistrcUor. 

[FR  Doc.77-2640  Filed  l-26-77:8:*5  am] 


STATION  COMMITTEE  ON  EDUCATIONAL 
ALLOWANCES 

Meeting 

Notice  Is  hereby  given  pursuant  to  Sec- 
tion V,  Review  Procedure  and  Hearing 
Rules.  Station  Committee  on  Educational 
Allowances  that  on  Friday,  February  18, 
1977.  at  1:30  p.m.,  the  Des  Moines  Re- 
gional Office  Station  Cwnmittee  on  Edu- 
cational Allowances  shall  at  Rocvn  1021, 
Federal  Building,  210  Walnut  Street,  Des 
Moines.  Iowa  50309.  conduct  a  heso-lng 
to  determine  whether  Veterans  Admin- 
istration benefits  to  all  eligible  persons 
enrolled  in  Mankato  State  University, 
Estherville  Branch,  Estherville,  Iowa 
51334,  should  be  discontinued,  as  pro- 
vided in  38  CFR  21.4134,  because  a  re- 
quirement of  law  is  not  being  met  or  a 
provision  of  the  law  has  been  violated.  All 
interested  persons  shall  be  permitted  to 
attend,  appear  before,  or  file  statements 
with  the  committee  at  that  time  and 
place. 

Dated:  January  19,  1977. 

^  Robert  L.  Winters. 

Director,  VA  Regional  Office. 

lFRDoc.77-2661  Filed  1-23   77; 8  45  am] 


STATION  COMMITTEE  ON  EDUCATIONAL 
ALLOWANCES 

Meeting 
Notice  is  hereby  given  pursuant  to  Sec- 
tion V,  Review  Procedure  and  Hearing 
Rules,  Station  Committee  on  EducaticHial 
Allowances  that  on  Friday.  February  18, 
1977,  at  11:00  a.m.,  the  Des  Moines  Re- 
gional Office  Station  Committee  on  Edu- 
cational Allowances  shall  at  Room  1021, 
Federal  Building,  210  Walnut  Street,  Des 
Moines.  Iowa  50309,  conduct  a  hearing  to 
determine  whether  Veterans  Adminlstra- , 
tion  benefits  to  all  eligible  persons  en- 
rolled in  Mankato  State  University, 
Algona  Branch,  Algona,  Iowa  50511. 
should  be  discontinued,  as  provided  in 
38  CFR  21.4134,  because  a  requirement 
of  law  is  not  being  met  or  a  provision  of 
the  law  has  been  violated.  AU  Interested 
persons  shall  be  permitted  to  attend,  ap- 
pear before,  or  file  statwnents  with  the 
committee  at  that  time  and  place. 

Dated:  Jianuary  19,  1977. 

Robert  L.  Winters, 
Director,  VA  Regional  Office. 

[FR  Doc.77-a652  FUed  1-26-77:8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  312) 
ASSIGNMENT  OF  HEARINGS 

January  24. 1977. 

Caaes  assigned  for  hearljig,  postpone- 
ment, cancellation  or  oral  argument  ap- 
1  ear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as- 
signments only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
pr«ently  reflected  In  the  Official  Docket 
of  "the  Commission.  An  attempt  wUl  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appropri- 
ate steps  to  insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 

MC  141033  Sub  16.  ConUnental  Contract  Car- 
rier, Corp..  now  being  assigned  March  10, 
1977  (2  days),  at  San  Francisco,  Calif.,  in 
a  bearing  room  to  be  later  designated. 

MC  83539  Sub  439,  C  &  H  Transportation  Co., 
Inc.,  now  being  assigned  March  14,  1977, 
at  San  Francisco.  CallT.,  in  a  hearing  room 
to  be  later  designated. 

FF-C  63,  Western  Pacific  Transport  Com- 
pany San  Francisco,  California  And  West- 
ern Padflc  Rallroeul  Company  San  Pran- 
ctaoo,  California — Investigation  of  Opera- 
tions— now  being  assigned  March  8,  1977 
(2  days),  at  Carson  City,  Nevada,  In  a 
hearing  room  to  be  later  designated. 

MC-C  9100  Western  Pacific  Transport  Com- 
pany, San  Francisco.  California  and  West- 
em  Pacific  Railroad  Company,  San  Fran- 
cisco, California — Investigation  of  Opera- 
tion— now  being  assigned  March  8,  1977  (2 
days),  at  Carson  City.  Nevada,  In  a  hearing 
room  to  be  later  designated. 

MO  136786  Sub  91,  Robco  Transportation,  Inc. 
now  assigned  February  1,  1977  for  contln- 
tted  hearings  at  Washington,  D.C.  Is  post- 
poned, untu  February  2,  1977  at  the  Offices 
of  the  Interstate  Commerce  Commission  In 
Washington,  D.C. 

MC-O-8917,  Dlgnan  Trucking,  Inc..  et  al  V. 
Southern  Maryland  Transportation  Co., 
Inc.,  now  assigned  January  27,  1977.  at 
Washington,  DC.  is  postponed  to  March  3, 
1977,  at  the  Office  of  the  Interstate  Com- 
merce Commission,  Washington,  DC. 

MC  107515  (Sub-1009),  Refrigerated  Trans- 
port Co..  Inc..  now  assigned  January  25, 
1977  at  Chicago,  Illinois  is  canceled  and  the 
application  is  dismissed. 

MC-F-12822,  Overnlte  Transportation  Com- 
pany— Purchase — O'nan  Transportation 
Company,  Inc.,  and  MC  109533  (Sub-No. 
75),  Overnlte  Transportation  Company, 
Inc.,  now  assigned  March  15,  1977,  at  Louls- 
▼Ule,  Ky,  wUl  be  held  at  the  Stouffers 
Louisville  Inn,  120  W.  Broadway. 

MC  142442  Custom  Skin  Company,  applica- 
tion dismissed. 

MC  68100  (Sub-No.  17).  D.  P.  Bonham  Trans- 
fer. Inc.,  application  dismissed. 

MC-F  12811.  Chicago-St.  Louis  Transport, 
Inc. — Purchase — Airline  Cartage,  Inc.  and 
MC  134493  (Sub.  No.  2),  Chlcago-St.  Louis 
Transport,  Inc.  now  assigned  March  21. 
1977  at  Chicago.  Illinois  and  will  be  held 
In  Room  1319.  Everett  Mckinley  Dlrksen 
Building.  219  South  Dearborn  Street. 

MC  114633  Sub  343.  Bankers  Dispatch  Cor- 
poration now  assigned  March  14,  1977  at 
Chicago,  Illinois  and  wlU  be  held  In  Room 
1319,  Eveirett  McKlnley  Dlrksen  Building. 
219  South  Dearborn  Street. 

MC-P  12836,  Lime  City  Trucking  Company. 
Inc. — Purchase — Robert     O.,     Evans     dba 


Johnson  Express  Line  and  MC  20872  Su» 
te.  Lime  CII7  Trucking  Co<npany,  Inc.  now 
•signed  February  28,  1977  at  ChlcagOk 
Illinois  and  will  be  held  In  Room  209,  63« 
South  Clark  Street. 

AB  67  Sub  2,  Soo  Line  Railroad  Company 
Abandonment  Between  Raco  Junction  and 
Raco  In  Luce  and  Chippewa  Counties, 
Michigan  now  assigned  February  23.  1977 
at  Sault  Ste.  Marie,  Michigan  and  will  be 
held  in  the  County  Commissioner's  Room, 
$rd  Floor  of  Chippewa  County  Courl 
House,  Bingham  Avenue  at  Maple  &  Spruce 
Street. 

MC  126986  Sub  9,  Dufour  Brothers,  Inc.  now 
assigned  March  22,  1977  at  Pittsfield,  Mas« 
sachusetts  and  wUl  be  held  In  Superloi 
Court,  B^kshlre  County  Court  House,  7« 
East  Street. 

Robert  L.  Oswald, 
Secretary. 
(PR  Doc.77-2726  FUed  l-26-ll;8:45  am] 


FOURTH  SECTION  APPLICATION   FOR 
RELIEF 

January  24,  1977. 

An  application,  as  summarized  below, 
has  been  filed  requesting  relief  from  the 
requirements  of  Section  4  of  the  Inter- 
state Commerce  Act  to  permit  common 
carriers  named  or  described  in  the  appli- 
cation to  maintain  higher  rates  and 
charges  at  Intermediate  points  than 
those  sought  to  be  estbllshed  at  more 
distant  points. 

Protests  to  the  granting  of  an  applica- 
tion must  be  prepared  in  accordance  with 
Rule  40  of  the  General  Rules  of  Practice 
(49  CFR  1100.40)  and  fUed  on  or  before 
February  11,  1977. 

FSA  No.  43309— VinyZ  Acetate  fro?rt 
Points  in  Texas.  Piled  by  Southwestern 
Freight  Bureau.  Agent,  (No.  B-652),  for 
interested  rail  carriers.  Rates  on  vinyl 
acetate,  in  tank-car  loads,  as  described  In 
the  application,  from  South  Bay  City  and 
Texas  City,  Texas,  to  Dayton,  N.J.,  and 
Elkton,  Maryland. 

Groimds  for  relief — Market  competi- 
tion. 

Tariff— Supplement  27  to  Southwest- 
em  Freight  Bureau,  Agent,  tariff  12-J. 
ICC. 

No.  5219.  Rates  are  published  to  be- 
come effective  on  February  21,  1977. 

By  the  Commission. 

Robert  L.  Oswald, 
Secretary. 
|FR  Doc.77-2721  FUed  1-26-77:8:45  am) 
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[No.  36508] 

MDWEST   FREIGHT  CAR  COMPANY— F%. 
TITION  FOR  DECLARATORY  ORDER-V 
SWITCHING    CHARGES    AT    CLINTOnV 
ILLINOIS  ?i 

Directing  Modified  Procedure  for  This 
j  Proceeding 

It  appearing.  That,  upon  referral  order 
by  the  Circuit  Court  of  Cook  County,  Il- 
linois Law  Division,  the  Midwest  Freight 
Cacr  Company,  filed  a  petition  on  Janu- 
ary 10.  1977,  seeking  a  declaratory  order 
under  section  554(e)  of  the  Administra- 
tive Procedure  Act  with  respect  to  certain 
questions  as  described  in  the  petition; 
and  good  cause  appearing  therefor: 


It  is  ordered,  That  this  matter  appears 
susceptible  of  handling  under  the  modi- 
fied procedure,  and  therefore  petitioner 
and  Illinois  Central  Gulf  Railroad  Com- 
pany, complainant  in  the  court  action. 
and  any  interested  parties  subsequently 
permitted  to  intervene,  should  comply 
with  rules  45  to  54,  inclusive,  of  the  Com- 
mission's General  Rules  of  Practice,  and 
the  filing  and  service  of  the  pleadings  is 
to  be  as  follows:  (a)  opening  statement 
of  facts  and  argument  by  petitioner  and 
any  parties  supporting  petitioner  on  or 
before  20  days  from  the  date  of  senice 
of  this  order;  (b)  30  days  after  that  date, 
statement  of  facts  and  argument  by  rep- 
licant and  any  supporting  parties;  and 
<c)  reply  by  petitioner  and  any  support- 
ing parties  20  days  thereafter. 

It  is  further  ordered,  "niat  any  plead- 
ings filed  responsive  to  this  order  shall 
be  served  upon  all  parties  subsequently 
permitted  to  Intervene. 

And  it  is  further  ordered.  That  notice 
of  this  order  shall  be  given  to  the  gen- 
eral public  by  depositing  a  copy  of  this 
order  and  the  attached  notice  in  the  Of- 
fice of  the  Secretary,  Interstate  Com- 
merce Commission,  Washington,  D.C, 
for  public  inspection,  and  by  forward- 
ing appropriate  notice  to  the  Director, 
Office  of  the  Federal  Register,  for  publi- 
cation in  the  Federal  Register  as  notice 
to  interested  persons. 

Dated  at  Washington,  D.C,  this  17th 
day  of  January,  1977. 

By  the  Commission,  Commissioner 
Hardin. 

Robert  L.  Oswald, 
Secretary. 

IDocliet  No.  36508] 

MIDWEST  FREIGHT  CAR  COMPANY— PE- 
TITION FOR  DECLARATORY  ORDER- 
SWITCHING  CHARGES  AT  CLINTON, 
ILLINOIS 

Instituting  Proceeding 

•  Purpose:  The  purpose  of  this  notice 
is  to  inform  the  public  that  upon  peti- 
tion by  the  Midwest  Freight  Car  Com- 
pany and  pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  554(e))  a  de- 
claratory order  is  sought  in  regard  to 
charges  for  certain  switching  services,  • 

The  Illinois  Central  Gulf  Railroad  filed 
an  action  at  law  in  the  Circuit  Court  of 
Cook  County,  Illinois  Law  Division,  Il- 
linois Central  Gulf  Railroad  Company 
V.  Midwest  Freight  Car  Company,  No.  76 
L  21052,  seeking  to  recover  $421.14  for 
switching  services  rendered  petitioner 
Midwest  Freight  Car  Company  at  Clin- 
ton, HI.,  during  the  period  between 
April  3,  1973  and  February  11,  1976.  On 
December  30,  1976,  Midwest  filed  a  coun- 
terclaim In  that  action  seeking  recovery 
of  $36,385.10  in  charges  paid  to  the  said 
railroad  for  switching  at  Clinton  during 
the  period  between  November  17,  1973, 
and  October  28,  1976. 

A  petition  for  a  declaratory  order  was 
filed  by  Midwest  pursuant  to  a  referral 
order  of  January  4,  1977,  from  the  Court 
to  decide: 

(1)  Whether  or  not  the  switching  charges 
Involved  In  the  complaint  and  counterclaim 
were  applicable  to  the  switching  services  re- 
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ferred  to  therein  under  section  6  of  the  Inter- 
state Oonunerce  Act. 

(2)  Whether  or  not  such  switching  charges. 
If  applicable  to  such  services,  were  Just  and 
reasonable  tm  applied  thereto  under  section 
1  of  the  Interstate  Commerce  Act. 

Petitioner  Midwest  operates  a  railroad 
freight  car  manufacturing  and  repair 
facility  at  Clinton  which  is  served  ex- 
clusively by  the  Illinois  Central  Gulf 
Railroad.  The  charges  sought  to  be  col- 
lected by  the  Illinois  Cent-al  Gulf  Rail- 
road are  for  switching  of  new  and  rebuilt 
cars  to  and  from  weighing  scales  for  pur- 
poses of  determining  the  tare  weight  of 
the  cars  prior  to  the  first  line-haul  move- 
ment. The  charges  which  Midwest  seeks 
to  recover  are  charges  paid  for  Etching 
railroad -owned  and  piivately-owned 
freight  cars  to  its  facility  for  repairs. 
Midwest  alleges  in  its  instant  petition 
that  neither  of  these  types  of  switching 
movements  are  covered  by  published 
switching  charges,  but,  instead,  are  in- 
cluded as  an  element  in  line-haul  rates 
with  no  further  charges  being  justified. 
By  order  served  concurrently  with  this 
publication,  the  proceeding  is  being  set 
for  handling  under  the  modified  proce- 
dure. Oral  hearings  do  not  appear  nec- 
essary at  this  time  and  are  not  contem- 
plated. 

Any  interested  parties  subsequently 
permitted  to  intervene  should  comply 
with  rules  45  to  54  (49  CFR  1100.45  to 
1100.54),  inclusive,  of  the  Commission's 
General  Rules  of  Practice,  and  the  filing 
and  service  of  pleadings  is  to  be  as  fol- 
lows: (a)  opening  statement  of  facts  and 
arguments  by  petitioner  and  any  parties 
supporting  petitioner  on  or  before  20 
days  from  the  date  of  service  of  this 
order;  (b)  30  days  after  that  date,  state- 
ment of  facts  and  argument  by  replicant 
and  any  supporting  parties;  and  (c) 
reply  by  petitioner  and  any  supporting 
parties  20  days  thereafter. 

All  written  submissions  wUl  be  avail- 
able for  public  inspection  during  regular 
business  hours  at  the  ofiBces  of  the  In- 
terstate Commerce  Commission,  12th  and 
Constitution  Avenue.  N.W.,  Washington, 
D.C. 

Issued  in  Washington,  D.C,  January 
17.  1977. 

Robert  L.  Oswald, 

Secretary. 

[PR  Doc  77-2723  Piled  l-26-77;8:45  am] 


be  served  on  the  applicant,  w  its  au- 
thorized r«>res«itative,  if  any,  and  the 
Protestant  must  certify  that  such  serv- 
ice has  been  made.  The  ];xx>te6t  must 
idaitify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of  author- 
ity upon  which  it  relies.  Also,  the  pro- 
testant  shall  specify  the  service  it  can 
and  will  provide  and  the  amount  and 
t>-pe  of  equipment  it  will  make  available 
for  use  in  connection  with  the  service 
contemplated  by  the  TA  application.  The 
weight  accorded  a  protest  shall  be  gov- 
erned by  the  completeness  and  perti- 
nence of  the  i>rotestant's  information.. 

Except  as  otherwise  specifically  noted, 
each  applicant  states  that  there  will  be 
no  significant  effect  on  the  quality  of 
the  human  environment  resulting  from 
approval  of  its  application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  OCBce  of  the 
Secretary,  Interstate  Commerce  Cwn- 
mission,' Washington,  D.C.  and  also  to 
the  ICC  Field  Office  to  which  protests 
are  t-o  be  transmitted. 

Motor  Carkiers  of  Property 

No.  MC  5227  'Sub-No.  23TA) ,  filed 
January  4,  1977.  Applicant:  ECONOMY 
MOVERS.  INC.  P.O.  Box  201,  Mead, 
Nebr.  68041.  Applicant's  representative. 
Gailyn  L.  Larsen.  P.O.  Box  81849,  Lin- 
coln, Nebr.  68501.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Containers,  from  the  plantsite  and 
storage  facilities  of  Tote  Systems,  Divi- 
sion of  Hoover  Ball  and  Bearing  Co.,  at 
or  near  Dyersburg,  Tenn.,  to  points  in 
the  United  States  (except  Alaska  and 
Hawaii) ,  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeklng^  up  to 
90  days  of  operating  authority.  P.  A. 
Hartwig,  Sales  Manager,  Tote  Systems, 
Division  of  Hoover  Ball  aiul  Bearing  Co.. 
P.O.  Box  456.  Beatrice,  Nebr.  68310. 
Send  protests  to:  Max  H.  Johnston,  Dis- 
trict Si«)ervisor,  285  Federal  Bldg.,  & 
Courthouse,  100  Centennial  Mali  North. 
Lincoln,  Nebr.  68508. 


MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

[Notice  No.  7) 

January  18, 1977. 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority  \m- 
der  section  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
provisions  of  49  CFR  1131.3.  These  rules 
provide  that  an  original  and  six  (6)  cop- 
ies of  protests  to  an  application  may  be 
filed  with  the  field  official  named  In  the 
Federal  Registkr  publication  no  later 
than  the  15th  calendar  day  after  the 
date  the  notice  of  the  filing  (rf  the  ap- 
plication Is  published  tn  tbe  Fedbral 
Register.  One  copy  ot  the  protest  must 


No.  MC   17605    <  Sub-No.   3TA).  filed 
January   7,    1977.   Applicant:    RONALD 
E.  WATSON,  P.O.  Box  184,  Ross.  Ohio 
45061.  Applicant's  representative:  John 
L.  Alden,  1396  W.  Fifth  Ave.,  Columbus, 
Ohio  43212.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  regular  and  Irregular  routes,  trans- 
porting: Paper  and  paper  products  and 
papermiU  products,  from  the  facilities 
of  Champion  International  Corporation, 
at  Cincinnati,  Ohio,  to  points  in  Ohio, 
Illinois  and  Indiana  as  follows :  from  the 
facilities     of     Champion    International 
Corporation,   at  Cincinnati,  Ohio,  over 
U.S.  Highway   127.  to  Junction  Bypass 
U.S.   Highway   50,   thaice  over  Bypass 
U.S.  mgiiway  50  to  Cleves,  Oblo.  thence 
over  U.S.  Highway  50  to  Junction  UJ5. 
Highway  31.  thence  over  UJS.  Highway 
31  to  Sellersburg,  Ind..  and  thence  over 
VB.  Highway  3 IE  to  JeffersonvlUe,  Ind.; 
and  from  the  fsMilUtles  of  Champion  In- 
ternational Corporation,  at  Cincinnati, 
Ohio,  over  U.S.  Higli^rftv  127  to  Green- 


ville, Oliio,  thence  over  Ohio  Highway 
571  ^formerly  Ohio  Highway  71)  to  the 
Ohio-Indiana  State  line,  thence  over  In- 
diana EUghway  32  via  Muncie.  Ind..  to 
Anderson,    Ind..    thence    over    Indiana 
Highway    9    via    Alexandria,    Ind..    to 
Marlon,  Ind.    (also  from  Muncie  over 
Indiana  Highway  3  to  junction  Indiana 
Highway  18,  thence  over  Indiana  High- 
way 18  to  Marion;  also  from  junction  In- 
diana Highways  3  and  28  over  Indiana 
Highway  28  to  junction  Indiana  Highway 
9.  thence  to  Marion  as  specified  above), 
thence  over  Indiana  Highway  15  to  Wa- 
bash. Ind..  thence  over  U.S.  Highway  24 
to  the  Indiana-Illinois  State  line,  and 
thence  over  irregular  routes,  to  points  in 
that  part  of  Illinois  bounded  by  a  line 
beginning  at  the  Ulinois-Indiana  State 
line  and  extending  along  U.S.  Highway 
36  to  Jacksonville.  lU.,  thence  along  U.S. 
Highway  67  to  the  Illinols-Iowa  State 
Ime,  at  Rock  Island.  HI.,  thence  along  the 
nitoois-Iowa  State  line  to  the  Illinois- 
Wisconsin  State  Une. 

Thence   along  the  Illinois-Wisconsin 
State    line    to    Lake   Michigan,    thence 
along  the  shore  of  Lake  Michigan,  to  the 
niinois-Indiana  State  line,  and  thence 
along  the  Illinois-Indiana  State  line  to 
the   point   of   beginning,   including   the 
points  named  and  potots  on  the  indicated 
portions  of  the  highways  specified;  and 
service  is  authorized  to  and  from  aD  in- 
termediate pomts  on  the  above-specified 
regular    routes,    from    the    facilities    of 
Champion  International  Corpw^lon,  at 
Cincinnati.  Ohio,  over  irregular  routes. 
to  Columbus.  Connersville,  Ft.  Wayne, 
and  Madison,  Ind.,  and  points  to  Ohio; 
Paper  and  paper  products,  over  Irregu- 
lar routes,  from  the  facilities  of  Cham- 
plMi  IntematiOTial  Corporation,  at  Cto- 
cinnati.  Ohio,  to  potots  to  that  paxX  of 
nitooLs  on  and  north  of  UJS.  Highway  40. 
east  of  U.S.  Highway  67,  and  south  of 
UB.  Highway  36,  those  to  that  part  of 
Indiana  ^n  and  north  of  U.S.  Highway 
40  (except  Fort  Wayne,  Ind.).  those  to 
that  part  of  Michigan  on  and  south  of 
Michigan  Highway  21,  and  to  Milwaukee, 
Racine  and  Belolt.  Wis.;  St.  Louis,  Mo.; 
Erie,  Pa.;  and  Buffalo  and  Rochester. 
N.Y. 


Supporting  shipper:  Champion  Inter- 
naticoial  Corporation,  Knlghtsbridge 
Drive.  Hamilton,  Ohio  45020.  Send  pro- 
tests to:  Paul  J.  Lowry,  District  Super- 
visor, Bureau  of  Operations,  Interstate 
Commerce  Commission,  5514-3  Federal 
Bldg..  550  Main  St..  Ctocinnati,  Ohio 
45202. 

Note. — The  destination  territory  Is  iden- 
tical to  that  presently  held  by  the  applicant. 
By  this  appUcation,  applicant  setics  to  serve 
the  new  warehousing  facilities  utilized  by 
ItB  existing  contract  shipper,  under  a  con- 
tinuing contract  with  Champion  Interna- 
tional Corporation,  for  180  days. 

No.  MC  29120  (Sub-No.  199TA) ,  filed 
January  5,  1977.  Applicant:  ALL-AMER- 
ICAN. INC..  900  W.  Delaware.  P.O.  Box 
769,  Sioux  Pans.  S.  Dak.  57104.  Appli- 
cant's representative:  Ralph  H..  Jinks 
(same  address  as  astj^Hicaxit) .  Authority 
sou^t  to  werate  as  a  comynon  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:    Electric    ranges    and/or 


FEDERAL  REGISTER,  VOL   42,   NO.    18 — THURSDAY,   JANUARY    27.    1977 


5184 


NOTICES 


TnicTowave  ovens  and  such  commodities 
aa  are  used  In  the  manufacture  of  elec- 
tric ranges  and/or  microwave  ovens,  in- 
cluding materials,  supplies,  smd  acces- 
sories, between  the  plantsite  and/or  stor- 
age facilities  utilized  by  Litton  Micro- 
wave Cooking  Products,  at  Sioux  Falls, 
S.  Dak.,  on  the  one  band,  and,  on  the 
other,  points  in  Indiana,  Ohio  and  Michi- 
gan, restricted  to  traffic  originating  at  or 
destined  to  the  above-named  facilities  at 
Sioux  Falls.  S.  Dak.,  for  180  days.  Sup- 
porting shipper:  Litton  Microwave  Cook- 
ing Products,  Litton  Systems,  Inc.,  1405 
Xenium  Lane,  Minneapolis,  Minn.  55441. 
Send  protests  to:  J.  L.  Hammond,  Dis- 
trict Supervisor,  Interstate  Commerce 
Commission,  Bureau  of  Operations, 
Room  369,  Federal  Bldg.,  Pierre,  S.  Dak. 
57501. 

No.  MC  61396  <Sub-No.  320TA),  filed 
January  4.  1977.  Applicant:  HERMAN 
BROS.,  mC,  2565  St.  Marys  Ave.,  P.O. 
Box  189,  Omaha,  Nebr.  68101.  Appli- 
cant's representative:  John  E.  Smith  II 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  common  carrier,  by 
motor  vehicle,  over  irregular  routes, 
transporting:  Flour,  from  the  plantsltes 
and  storag[e  facilities  of  ConAgra,  Inc., 
at  Omaha,  Nebr.,  to  joints  In  Iowa,  for 
180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days 
of  operating  authority.  Supporting  ship- 
per: Ed  Dimcza,  Supervisor,  of  Fleet 
Operations,  ConAgra,  Inc..  200  Kiewit 
Plaza,  Omaha,  Nebr.  Send  protests  to: 
Carroll  Russell,  District  Supervisor, 
Interstate  Commerce  Commission,  Suite 
620. 110  N.  14th  St.,  Omaha,  Nebr.  68102. 

No.  MC  103066  (Sub-No.  51TA>,  filed 
January  4,  1976.  Applicant:  STONE 
TRUCKING  CO.,  4927  S.  Tacoma,  P.O. 
Box  2014,  Tulsa,  Okla.  74101.  Applicant's 
representative:  C.  L.  Phillips,  Room  248, 
1411  N.  Classen,  Classen  Terrace  Bldg., 
Oklahoma  City,  C^la.  73106.  Authority 
sought  to  operate  as  a  common  carrier, 
by  moto^  vehicle,  over  irregular  routes, 
transporting:  Meat,  meat  products  and 
meat  by-products,  as  defined  by  the 
Commission,  from  Madison  and  Omaha, 
Nebr.,  to  points  in  Massachusetts,  New 
Y<H*.  New  Jersey  and  Pennsylvania,  and 
from  Memphis,  Tenn.,  to  points  in  New 
York,  for  180  days.  Applicant  has  also 
filed  an  imderlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing sWpper:  Armour  Pood  Company. 
Greyhound  Tower,  111  W.  Clarendon 
Ave..  Phoenix,  Ariz.  85077.  Send  protests 
to:  Joe  Green,  District  Supervisor,  Room 
240  Old  Post  Office  Bldg.,  215  N.W.  Third 
St«.  Oklahoma  City,  Okla.  73102. 

No.  MC  112184  (Sub-No.  50TA> ,  filed 
December  17,  1976.  Applicant:  THE 
MANPREDI  MOTOR  TRANSIT  <X)M- 
PANY,  11250  Kinsman  Road,  Newbury, 
.Ohio  44065.  Applicant's  representative: 
John  P.  McMahon,  100  ~E.  Broad  St.  Co- 
lumbus, Ohio  43215.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Corn  products.  In  bulk  (except  com 
oil.  In  bulk) .  from  Dayton,  Ohio,  to  points 
In  Alabama.  Coimecticut,  Delaware, 
Florida,  Georgia.  Illinois,  Indiana,  Ken- 


tucky, Maine  Maryland,  Massachusetts!, 
Michigan,  Mississippi,  New  Hampshire; 
New  Jersey,  New  York,  North  Carolina, 
Pesmsylvanla,  Rhode  Island,  South  C&to- 
lina,  Tennessee,  Vermont,  Virginia,  West 
Virginia,  Wisconsin  and  the  District  of 
Columbia,  with  no  transportation  for 
compensation  on  return  except  as  other- 
wise provided,  restricted  to  service  per- 
formed under  a  continuing  contract  with 
Car-Mi,  Inc..  of  Dayton,  Ohio,  for  180 
days.  Supporting  shipper:  Car -Ml,  Inc, 
P.O.  Box  14303.  Send  protests  to:  James 
Johnson,  District  Supervisor,  Interstate 
Commerce  CTommisslon,  Bureau  of  Oper- 
ations, 181  Federal  Office  Bldg..  1240  B 
Ninth  St.,  Cleveland,  Ohio  44199. 

No.  MC  112963  (Sub-No.  63TA),  filed 
January  4,  1977.  Applicant:  ROY  BROS, 
INC.,  764  Boston  Road.  Pinehurst,  Massw 
01866.  Applicant's  representative:  Leon- 
ard E.  Murphy  (same  address  as  appli- 
cant) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Wine,  la 
bulk,  in  tank  vehicles,  from  Naples,  N.Y.. 
to  La(?onia,  N.H.,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shipper:  White  Mountain 
Vineyard,  Inc.,  R.PJD.  No.  2,  Province 
Road,  Laconla,  N.H.  03246.  Send  protest* 
to:  D.  W.  Hammons,  District  Supervisor. 
Interstate  Commerce  Commission,  150 
Causeway  St.,  Room  501,  Boston,  Mass. 
02114. 

No.  MC  114004  (Sub-No.  158TA> ,  filed 
January  7,  1977.  Applicant:  CHANDLER 
TRAILER  CONVOY,  INC..  8828  New 
Benton  Highway.  Little  Rock,  Ark.  72209. 
Applicant's  representative:  Winston 
Chandler,  Jr.  isame  address  as  appli- 
cant) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Trailers^ 
designed  to  be  drawn  by  passenger  auto- 
mobiles (except  travel  trailers  and  rec- 
reational vehicles) ,  and  buildings,  in  sec- 
tions, moving  on  wheeled  undercarriages 
(except  prefabricated  building)  from 
Lindsay  and  Dinuba,  Calif.;  Berthou(J, 
Colo.;  Lake  City  and  Oneco.  Fla.;  EUa- 
ville  and  Woodbury,  Ga.;  Monroe,  Ind.; 
Dryden  and  Reed  City,  Mich.;  Slayton, 
Minn.;  Sherman,  Miss.;  Central  City 
and  York,  Nebr.;  Lillington,  N.C.;  Clays- 
burg,  Pa.;  Buffalo,  N.Y.;  Wills  Point, 
Commerce  and  Honey  Grove,  Tex.;  and 
Mt.  Jackson,  Va.,  to  points  in  the  United 
States  Including  Alaska,  but  excluding 
Hawaii,  for  180  days.  Supporting  shipper: 
Champion  Home  Builders  Co.,  5573  N. 
St..  Dryden,  Mich.  48428.  Send  protests 
to:  William  H.  Land,  Jr..  District  Super- 
visor. 3108  Federal  Office  Bldg.,  700  W 
Capitol.  Little  Rock,  Ark.  72201. 

No.  MC  110420  (Sub-No.  763TA),  filed 
January  7,  1977.  Applicant:  QUALITY 
CARRIERS,  INC.,  P.O.  Box  186.  Pleasant 
Prairie,  Wis.  53158.  Applicant's  repre- 
sentative: Joseph  K.  Reber  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: Alcohol,  In  bulk,  from  the  plantsite 
and  storage  facilities  of  Archer  Daniele 
Midland  Company,  at  Decatur,  111.,  to 
points   In    the   United    States    (except 


Alaska  and  Hawaii) .  restricted  to  traffic 
originating  and  destined  to  points 
named,  for  180  days.  Supporting  shipper: 
Archer  Daniels  Midland  Company,  P.O. 
Box  1470,  Decatur,  HI.  62525.  Send  pro- 
tests to:  GaU  Daugherty,  Transportation 
Assistant,  Interstate  Commerce  Commis- 
sion, Bureau  of  Operations,  U.S.  Federal 
Bldg.,  and  Courthouse,  517  E.  Wisconsin 
Ave..  Room  619,  Milwaukee,  Wis.  53202. 

No.  MC  114045  (Sub-No.  454TA),  filed 
January  7,  1976.  Applicant;  TRANS- 
COLD  EXPRESS,  INC.,  P.O.  Box  61228 
D/FW  Airport,  Tex.  75261.  Applicant's 
representative:  J.  B.  Stuart  (same  ad- 
dress as  applicant).  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Photographic  materials,  supplies 
and  equipment,  in  vehicles  equipped  with 
mechanical  refrigeration,  from  Teter- 
boro,  N.J.,  to  Salt  Lake  City,  Utah,  for 
180  days.  Supporting  shipper:  Agfa- 
Gevaert.  Inc..  275  North  St.,  Teterboro 
N.J.  07608.  Send  protests  to:  Opal  m! 
Jones,  Transportation  Assistant,  Inter- 
state Commerce  Commission,  1100  Com- 
merce St.,  Room  13C12,  Dallas  Tex 
75242. 

No.  MC  114569  (Sub-No.  158TA) ,  fUed 
January  3,  1977.  Applicant:  SHAFFER 
TRUCKING,  INC.,  P.O.  Box  418,  New 
Kmgstown,  Pa.  17072.  Applicant's  rep- 
resentative: N.  L.  Cimimins  (same  ad- 
dress as  applicant).  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: Dairy  products,  from  Lena,  Wis.,  to 
New  York  City.  N.Y.  and  its  commercial 
zone  for  180  days.  Applicant  has  also 
filed  an  imderlying  ETA  seeking  up  to  90 
days  of  operating  authority.  Supporting 
shipper:  Prigo  Cheese,  Box  158,  Lena, 
Wis.  54139.  Send  protests  to:  Robert  P. 
Amerine,  District  Supervisor,  Bureau  of 
Operations,  Interstate  Commerce  Com- 
mission, 278  Federal  Bldg.,  P.O.  869,  Har- 
risburg  Pa.  17108. 

No.  MC  114969  (Sub-No.  56TA) ,  filed 
January  7,  1976.  Applicant:  PROPANE 
TRANSPORT,  INC.,  1734  State  Route 
131,  P.O.  Box  232,  Milford,  Ohio  45150. 
Applicant's  representative:  James  M. 
Roudebush  (same  address  as  applicant) . 
Authority  sought  to  operate  as  a  eowi- 
mon  carrier,  by  motor  vehicle,  over  ir- 
regular routes,  ti-ansporting:  Anhydrous 
ammonia,  in  bulk,  in  tank  vehicles,  from 
Middletown  Ohio,  to  points  in  Indiana. 
Illinois,  Michigan  and  Kentucky  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seating  up  to  90  days  of  oper- 
ating authority.  Supporting  shipper: 
Vistron  Corporation,  313  Midland  Bldg., 
(Cleveland,  Ohio  44115.  Send  protests  to: 
Paul  J.  LowiT.  District  Supervisor,  Bu- 
reau of  Operations,  Interstate  Commerce 
CommLssion,  5514-B  Federal  Bldg..  550 
Main  St.,  Cincinnati,  Ohio  45202. 

No.  MC  115904  (Sub-No.  68TA)  (Cor- 
rection), filed  December  18,  1976,  pub- 
lished in  the  Fedbral  Register  Issue  of 
January  5,  1977,  and  republished  as  cor- 
rected this  issue.  Applicant:  GROVER 
TRUCKING  CO..  1710  W.  Broadway, 
Idaho  Falls.  Idaho  83401.  Applicant's  rep- 
resentative: Irene  Warr,  430  Judge  Bldg., 
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Salt  Lake  City,  Utah  84111.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vrtilcle.  over  irregular  routes, 
transporting:  (1)  Gypsum  VHtllboard; 
(2)  Gypsum  wallboard  paper;  (1)  from 
the  facilities  of  American  Gypsum,  at  or 
near  Albuquerque.  N.  Mex..  to  points  In 
Arizona  and  Colorado;  and  (2)  from 
Denver,  Colo.,  and  points  in  the  cwm- 
merciaJ  zone  thereof  to  the  plantsite  of 
American  Gypsum,  at  or  near  Albuquer- 
que, N.  Mex.,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  American  Gypsum 
Ccwnpany,  P.O.  Box  6345,  Albuquerque,  N. 
Mex.  87107.  Send  protests  to:  Interstate 
Commerce  Commission,  Barney  L.  Har- 
din. District  Supervisor,  550  W.  P\>rt  St., 
P.O.  Box  07,  Boise,  Idaho  83724.  The  iHir- 
pose  of  this  republication  is  to  coriect 
the  commodity  description  in  this  pro- 
ceeding. 

No.  MC  116254  (Sub-No.  174TA) ,  filed 
January  4,  1977.  Applicant:  CHEM- 
HAULERS,  INC.,  P.O.  Box  339,  Florence. 
Ala.  35630.  Applicsmt's  represemtatlve : 
Hampton  M.  Mills  (same  address  as  ap- 
plicant) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Aluminum 
ingots,  in  dump  vehicles,  from  the  plant- 
site  of  Texas  Reduction  Corp.,  at  or  near 
Alvin.  Tex.,  to  points  in  Colbert,  Frank- 
lin and  Lauderdale  C^ounties,  Ala.,  for  180 
days.  Applicant  has  also  filed  an  inderly- 
ing  ETA  seektag  up  to  90  days  of  operat- 
ing authority.  Supporting  shipper:  Texas 
Reduction  Corporation,  P.O.  Box  791.  Al- 
vin, Tex.  77511.  Send  protests  to:  Clifford 
W.  White,  District  Supervisor.  Bureau  of 
Operations,  Interstate  Commerce  Com- 
mission, Room  1616,  2121  Bldg.,  Birming- 
ham, Ala.  35203. 

No.  MC  116254  (Sub-No.  175TA),  filed 
January  4,  1977.  Applicant:  CHEM- 
HAULERS,  INC.,  P.O.  Box  339,  Florence, 
Ala.  35630.  Applicant's  representative: 
Hampton  M.  Mills  (same  address  as  ai>- 
plicant) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Alloys,  in 
dump  vehicles,  from  Selma.  Dallas  Coun- 
ty, Ala.,  to  points  in  Texas,  for  180  days. 
Applicant  has  also  filed  an  underlying 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  shipper:  Texas 
Reduction  Corporation,  P.O.  Box  791.  Al- 
vin. Tex.  77511.  Send  protests  to:  Clifford 
W.  White.  District  Supervisor,  Bureau  of 
Operations.  Interstate  Commerce  Com- 
mission. Room  1616,  2121  Bldg.,  Bir- 
mingham. Ala.  35203. 

No.  MC  123392  (Sub-No\71TA) ,  filed 
January  5,  1977.  Applicanii  JACK  B. 
KELLEY,  INC.,  Rt  1,  Box  400.  U.S.  66 
West  at  Kelley  Drive,  Ai^brlllo.  Tex. 
79106.  Applicant's  represepitatlve:  Wel- 
don  M.  Teague  (same  address  as  appli- 
cant) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Helium, 
in  bulk,  from  the  facilities  at  Union  Car- 
bide Corporation,  at  or  near  Bushton, 
Kans.,  to  points  tn  the  United  States  (ex- 
cept Hawaii) ,  Appllcanfhas  also  filed  an 
underlying  ETA  seeking  up  to  90  days 
of  operating  authority.  Supporting  ship- 


per: Union  Carbide  Corporation,  270 
Park  Ave.,  New  York,  N.Y.  10017.  Send 
protests  to:  Hask^  £.  Ballard,  District 
Sup«-vlsor,  Interstate  Commerce  Com- 
mission. Bureau  of  Operations,  Box  H- 
4395  Herring  Plaza,  Amarillo,  Tex.  79101. 

No.  MC  128527  (Sub-No.  13TA) ,  filed 
January  6,  1977.  Applicant:  MAY 
TRUCKING  COMPANY,  Box  398,  Pay- 
ette. Idaho  83661.  Applicants  represent- 
ative: Edward  G.  Rawle,  4635  S.  W. 
Lake  View  Blvd..  Lake  Oswego.  Oreg. 
97034.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Lumber. 
ABS  pipe,  paneling,  parUcleboard,  mold- 
ings, metal  articles,  windows  and  furni- 
ture, from  the  plantsite  of  Champion 
Home  Builders.  Weiser  Products  Divi- 
sion, at  or  near  Weiser.  Idaho,  to  Cham- 
pion Homes,  at  or  near  Brigham  City. 
Utah,  for  180  days.  Supporting  shipper: 
Champion  Home  Builders.  Weiser  Prod- 
ucts Division.  Weiser  Industrial  Park. 
Weiser.  Idaho  83672.  Send  protests  to: 
Barney  L.  Hardin.  District  Supervisor. 
550  W.  Fort  St.,  P.O.  Box  07,  Boise.  Idaho 
83724. 

No.  MC  129032  '  Sub-No.  3JTA>.  filed 
January  4,  1977.  Applicant :' TOM  IN- 
MAN  TRUCKING.  INC..  6015  S.  40th 
West  Ave.,  P.O.  Box  9667.  Tulsa.  Okla. 
74107.  Applicant's  representative:  John 
Paul  Fischer.  256  Montgomery  St.,  San 
Francisco,  Calif.  94104.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Canned  seafood,  from  the  plantsite 
and  storage  facilities  of  Kelley-Clarke 
Co..  of  Seattle  and  Bekkingham,  Wash., 
to  Ft.  Worth  and  Amarillo.  Tex.;  St. 
Louis  and  Kansas  City,  Mo.;  and  Daven- 
port, Iowa,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Kelley -(Jlarke  Com- 
pany, 2460  Sixth  Ave.,  South,  C-34010, 
Seattle,  Wash.  98124.  Send  protests  to: 
Joe  Green,  District  Supervisor,  Room  240 
Old  Post  Office  Bldg..  215  N.W.  Third 
St.,  Oklahoma  City.  Okla.  73102. 

No.  MC  136825  (Sub-No.  3TA),  filed 
January  5,  1976.  Applicant:  ENDICOTT 
TRUCTKING  CO.,  1193  Refugee  Road. 
P.O.  Box  705.  Columbus,  Ohio  43207.  Ap- 
pUcant's  representative:  Richard  H. 
Brandon.  P.O.  Box  97.  Dublin,  Ohio 
43017.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Such 
commodities  as  are  dealt  in  by  electronic 
equipment  and  supply  stores,  between  the 
facllitaes  of  Radio  Shack,  Division  of 
Tandy  Corp<H"ation.  at  Groveport.  Ohio, 
on  the  one  hand.  and.  on  the  Ather, 
points  in  Wisconsin,  under  a  conunulng 
contract  with  Radio  Shack,  Division  of 
Tandy  Corporation,  for  180  days:  Sup- 
porting shipper:  Radio  Shack,  Division 
of  Tandy  Corporation.  4343  Williams 
Road,  Groveport.  Ohio  43215.  Send  pro- 
tests to:  Prank  L.  Calvary.  District  Su- 
pervisor. Interstate  Ccanmerce  Commis- 
sion. 220  Federal  Bldg..  and  UJS^  Couri- 
house,  85  Marconi  Blvd.,  Columbus.  Cttilo 
43215. 


No.  MC  138080  (Sub-No.  8TA).  fUed 
January  7.  1977.  Applicant:  EDWARD 
R.  WOLFE,  doing  business  as  WOLFE 
TRUCKING,  Bend.  Oreg.  97701.  Appli- 
cant's representative:  EVlward  R.  Wolfe 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Crushed  agri  gypsum  rock, 
in  bulk,  in  vehicles  equipped  Mrith  hy- 
draulic dump  beds,  from  Empire.  Nev.. 
to  points  in  Crook,  Deschutes  and  Jef- 
ferson Counties.  Oreg.,  under  a  continu- 
ing contract  with  Midstate  Fertilizer 
Company,  for  180  days.  Applicant  has 
also  filed  an  imderlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Midstate  Fertilizer 
Company.  Box  488,  Redmond.  Oreg. 
97756.  Send  protests  to:  R.  V.  Dubay, 
District  Super\'isor.  Bureau  of  Opera- 
tions. Interstate  Commerce  Commission, 
114  Pioneer  Courthouse,  555  SW.  Yam- 
hill St..  Portland.  Oreg.  97204. 

No.  MC  138522  <  Sub-No.  3TA)  t  Cor- 
rection i,  filed  December  13,  1976,  pub- 
lished in  the  Federai.  Register  issue  of 
December  27.  1976,  and  republished  as 
corrected  this  issue.  Applicant:  R.  G. 
STANKO  EXPRESS.  INC..  West  High- 
way 20,  P.O.  Box  509,  Gordon,  Nebr. 
69343.  Applicant's  representative:  Brad- 
ford E.  Kistler.  P.O.  Box  82028.  Lincoln, 
Nebr.  68501.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vdiicle. 
over  irregular  routes,  transporting:  (1) 
Meat,  meat  products,  and  meat  by-prod- 
ucts, and  articles  distributed  by  meat 
packinghouses,  as  described  in  Sections 
A  and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier  Certifi- 
cates. 61  M.C.C.  209  and  766,  from  the 
facilities  of  Nebraska  Beef  Packers  Co.. 
at  or  near  Gordcm.  Nebr.,  and  the  fa- 
cilities of  Stanko  Packing  Ctmipany,  at 
or  near  Gering,  Nebr..  to  points  in  the 
United  States  (except  Alaska  and 
Hawaii':  and  (2)  Such  commodities  as 
are  used  by  meat  packers  in  the  conduct 
of  their  business,  from  points  in  the 
United  States  (except  Alaska  and 
Hawaii  > ,  to  the  facilities  of  Nebraska 
Beef  Packers  Co.,  at  or  near  Gordon. 
Nebr..  and  the  facilities  of  Stanko  Pack- 
ing Company,  at  or  near  Gering,  Nebr. 
Restriction:  The  operations  authorized 
herein  are  limited  to  a  transportation 
service  to  be  performed  under  a  continu- 
ing contract  with  Nebraska  Beef  Packers 
Co..  of  Gordon,  Nebr.,  and  Stanko  Pack- 
ing Company,  doing  business  as  Nebraska 
Beef  Packers,  of  Gering,  Nebr.,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  se^dng  up  to  90  days  of  op- 
erating authority.  Supporting  shippers: 
R.  G.  Stanko,  Secretary-Treasurer. 
Nebraska  Beef  Packers  Company,  Gering. 
Nebr.  69343.  R.  C.  Stanko.  Secretary- 
Treasurer.  Stanko  Packing  Co.,  dba. 
Nebraska  Beef  Packers,  Gering:,  N^r. 
69314.  Send  protests  to:  Max  H.  Jc^ns- 
ton.  District  Supervisor,  285  Federal 
Bld£..  Ii  Couriiiouse,  100  Oectennlal  Mall 
North,  Lincoln.  Nebr.  68508.  The  purpose 
is  to  add  part  (2)  ot  the  apiAicatl(xi,  and 
to  add  tbe  destinattan  points,  which  was 
omitted  in  the  previous  publication. 
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No.  MC  139091  (Sub-No.  16TA>.  filed 
January  6,  1976.  Applicant:  LOGAN 
MOTOR  LINES.  INC.,  2829  Mays  St., 
P.O.  Box  4625  CDU,  Amarillo,  Tex. 
79105.  Applicant's  representative:  Clay- 
ton J.  Logan,  P.O.  Box  30038.  Amarillo, 
Tex.  79120.  Authority  sought  to  oper- 
ate as  a  contract  carrier,  by  motor  ve- 
hicle, over  irregular  routes,  transport- 
ing: Meats,  meat  products  and  meat  by- 
prodAtcts  and  articles  distributed  by  meat 
packinghouses  as  described  in  Sections 
A  and  C  of  Appendix  I  to  the  report  In 
Descriptions  in  Motor  Carrier  Certifi- 
cates. 61  M.C.C.  209  and  766,  from  the 
plantsite  of  Swift  Fresh  Meats  Co.,  at 
or  near  Grand  Island,  Nebr.,  and  Glen- 
wood,  Iowa,  to  points  in  Connecticut, 
Delaware,  Maine,  Maryland,  Massachu- 
setts, New  Hampshire,  New  Jersey,  New 
York,  Pennsylvania,  Rhode  Island,  Ver- 
mont, Virginia,  West  Virginia  and  the 
District  of  Columbia,  imder  a  continu- 
ing contract  with  Swift  Fresh  Meats  Co., 
for  180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days 
of  operating  authority.  Supporting  ship- 
per: Swift  Fresh  Meats  Co.,  115  W.  Jack- 
son Blvd.,  Chicago,  111.  60604.  Send  pro- 
tests to:  Haskell  E.  Ballard,  District 
Supervisor,  Interstate  Commerce  Com- 
mission, Bureau  of  Operations,  Box  H- 
4395  Herring  Plaza,  Amarillo,  Tex.  79101. 

No.  MC  139193  (Sub-No.  52TA)  filed 
January  5,  1976.  Applicant:  ROBERTS 
L  OAKE.  INC..  527  E.  52nd  St.,  North, 
P.O.  Box  1356,  Sioux  Palls,  S.  Dak.  57101. 
Applicant's  representative:  Jacob  P.  BlI- 
lig,  2033  K  St.,  N.W.,  Washington,  D.C. 
20006.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Electric 
ranges  and/or  mierotoave  ovens  and  such 
commodities  as  are  used  In  the  manufac- 
ture of  electric  ranges  and/or  microwave 
ovens,  including  materials,  supplies,  and 
accessories  related  thereto,  between  the 
plantsite  and/ or  storage  facilities  uti- 
lized by  Litton  Microwave  Cooking  Prod- 
ucts, at  Sioux  Falls,  S.  Dak.,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
United  States  (except  Alaska  and  Ha- 
waii), restricted  to  tra£Bc  originating  at 
or  destined  to  the  above-named  facili- 
ties at  Sloyx  Falls,  S.  Dak.,  lusder  a  con- 
tinuing contract  with  Litton  Microwave 
Cooking  Products.  Litton  Systems,  Inc., 
for  180  days.  Applicant  has  also  filed  an 
underlylrvg  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  Ship- 
per: Litton  Microwave  Cooking  Products, 
Litton  Systems,  Inc.,  1405  Xenlum  Lane, 
Minneapolis,  Minn.  55441.  Send  protests 
to:  J.  L.  Hammond,  District  Supervisor, 
Interstate  Commerce  Commission,  Bu- 
reau of  Operations,  Room  369,  Federal 
Bldg.,  Pierre,  S.  Dak.  57501. 

No.  MC  61231  (Sub-No.  98TA),  filed 
January  4,  1977.  Applicant:  AC7E  LINES, 
INC  4143  East  43rd  St.,  Des  Moines, 
Iowa  50317.  Applicant's  representative: 
WUUam  L.  Falrbank,  1980  Financial 
Center.  Des  Moines,  Iowa  50309.  Author" 
Ity  sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  irregiilar 
routes,  transporting:  Perttte  products, 
vermiculite    products,    and    insulation. 


from  the  plantsite  of  W.  R.  Grace  &  Co., 
at  Milwaukee,  Wis.,  to  points  in  Minne- 
sota, for  180  days.  Applicant  has  also 
filed  an  imderlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  Construction  Products  En- 
vision. W.  R.  Grace  &  Co..  62  Whittemore 
Ave.,  Cambridge,  Mass.  02140.  Send  pro- 
tests to :  Herbert  W.  Allen,  District  Sup- 
ervisor. Bureau  of  Oiperations,  Interstate 
Commerce  Commission,  518  Federal 
Bldg,,  Des  Moines,  Iowa  50309. 

No.  MC  139482  (Sub-No.  10TA> .  filed 
January  4,  1977.  Applicant:  NEW  ULM 
FREIGHT  LINES,  INC.,  County  Road 
No.  29  West,  P.O.  Box  347,  New  Ulm. 
Minn.  56073.  Applicant's  representative: 
Samuel  Rubenstein,  301  N.  Fifth  St., 
Minneapolis,  Minn.  55403.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Electric  ranges  and /of 
microwave  ovens  and  such  commodities 
as  are  used  in  the  manufacture  of  elec- 
tric ranges  and/or  microwave  ovens,  In- 
cludmg  materials,  supplies  and  acces- 
sories related  thereto,  between  the  plant- 
site  and/or  storage  facilities  utilized  by 
Litton  Microwave  Cooking  Products,  at 
Sioux  Falls,  S.  Dak.,  on  the  one  hand, 
and,  on  the  other,  points  In  Minnesota, 
Wisconsin,  Illinois,  Indiana,  Ohio,  Penn- 
sylvania. Virginia,  New  York,  Connecti- 
cut and  Massachusetts,  restricted  to 
traffic  originating  at  or  destined  to  the 
above-named  facilities  at  Sioux  Palls, 
S.  Dak.,  for  180  days.  Supporting  shipper: 
Litton  Microwave  Cooking  Products,  Lit- 
Um  Systems,  Inc.,  1405  Xenlum  Lane, 
Minneapolis,  Minn.  55441.  Send  protests 
to:  Marion  L.  Cheney,  Transportation 
Assistant,  Interstate  Commerce  Com- 
mission, Bureau  of  Operations,  414  Fed- 
eral Bldg.,  &  U.S.  Courthouse.  110  S.  4th 
St.,  Minneapolis,  Minn.  55401. 

No.  MC  141811  (Sub-No.  3TA»,  filed 
January  4,  1977.  Applicant:  SCHED- 
ULED TRANSPORT,  INC.,  Suite  2465, 
One  Indiana  Square,  Indianapolis.  Ind. 
46204.  Applicant's  representative;  Don- 
ald W.  Smith  (same  address  as  appli- 
cants .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Flour,  in 
bulk,  in  tank  vehicles,  from  East  Gary, 
Ind.,  to  Fremont,  Ohio.  Restriction :  Re- 
stricted to  traffic  having  an  immediately 
prior  movement  by  rail,  for  180  days.  Ap- 
plicant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shlppCT:  Hubban^ 
Milling  Company,  424  N.  Front  St.,  Man- 
katoc  Minn.  56001.  Send  protests  to: 
Fran  Sterling,  Transportation  Assistant, 
Interstate  Commerce  Commission,  Fed- 
eral Bldg.,  and  UJ3.  Courthouse,  46  East 
Ohio  St.rRoom  429,  Indianapolis.  Ind. 
46204. 

No.  MC  141914  (Sub-No.  4TA).  filed 
January  7.  1977.  Applicant:  PRANK  ft 
SON.  INC..  Rt.  1,  Box  108A,  Big  Cabin, 
Okla.  74332.  Applicant's  representative: 
Gary  Brasel,  Mezzanine  Floor,  Beacon 
Bldg.,  Tulsa.  OtaK.  74103.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  y^lcle,  over  Irregular  routes. 


transporting:  (1)  Curtains  and  draper- 
ies, from  Skowhegan.  Maine,  to  points  in 
Arizona,  California,  Colorado,  Oregon. 
Texas,  Utah  and  Washington;  <2> 
Molded  pulp  articles,  plastic  plates, 
knives  and  spoons,  from  Waterville, 
Maine,  to  points  in  Alabama,  Arkansas. 
Arizona.  New  Mexico.  Louisiana.  Okla- 
homa, Tennessee  and  Texas;  and  '3' 
Wood  turnings,  dowells  and  golf  tees, 
from  Guildford  Maine,  to  points  in  Cali- 
fornia and  Utah,  for  180  days.  Support- 
ing shippers:  (l)  Pride  Golf  Tee  Co.. 
Guildford,  Maine  04443.  (2)  Sunrise 
Drapery  Co.,  Inc.,  10  Walnut  St.,  Skow- 
hegan, Maine  04976,  and  (3)  Keyes 
Fibre  Co..  Waterville.  Maine  04901.  Send 
protests  to:  Joe  Green.  District  Super- 
visor, Room  240  Old  Post  Office  Bldg.. 
215  N.W.  Third  St.,  Oklahoma  City, 
Okla.  73102. 

Passenger    Application 

No.  MC  61016  (Sub-No.  45TA),  filed 
January  4,  1976.  Applicant:  PETER  PAN 
BUS  LINES,  INC.,  1776  Main  St.,  Spring- 
field, Mass.  01103.  Applicant's  represent- 
ative: Frank  Daniels,  15  Coiurt  Square, 
Boston,  Mass.  02108.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Passengers,  in  special  operations, 
between  Springfield,  Mass.,  and  The 
Bridgeport  Jai-Alal  Fronton,  located  at 
Bridgeport,  Conn.,  restricted  to  the 
transportation  of  passengers  originating 
at  or  destined  to  The  Bridgeport,  Conn.. 
Jai-Alai  Fronton,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seek- 
ing up  to  90  days  of  operating  authority. 
Supporting  shippers :  There  are  approxi- 
mately 8  statements  of  support  attached 
to  the  application,  which  may  be  exam- 
ined at  the  Interstate  Commerce  Com- 
mission in  Washington,  D.C,  or  copies 
thereof  which  may  be  examined  at  the 
field  office  named  below.  Send  protests 
to:  J.  D.  Perry,  Jr.,  District  Supervisor, 
Interstate  Commerce  Commission,  436 
Dwlght  St..  Room  338,  Springfield, 
Mass.  01103. 

By  the  Commission. 

Robert  L.  Oswald, 

Secretary. 

|FPw  Doc.77  2719  Piled  l-26-77;8:45  am] 


[Notice  No.  8] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

January  19, 1977. 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  210a(a}  of  the  Interstate 
Commerce  Act  provided  for  imder  the 
provisions  of  49  CFR  1131.3.  These  rules 
provide  that  an  original  and  six  (6) 
copies  of  protests  to  an  application  may 
be  filed  with  the  field  official  named  in 
the  Federal  Register  publication  no 
later  than  the  15th  calendar  day  after 
the  date  the  notice  of  the  filing  of  the 
application  is  published  in  the  Federal 
Register.  One  copy  of  the  protest  must 
be  served  on  the  applicant,  or  its  au- 
thorized representative,  if  any,  and  the 
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Protestant  must  certify  that  such  serv- 
ice has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of  author- 
ity upon  which  it  relies.  Also,  the  pro- 
testant  shall  specify  the  service  it  can 
and  will  provide  and  the  amount  and 
type  of  equipment  it  wUl  make  available 
for  use  in  connection  with  the  service 
contemplated  by  the  TA  application.  The 
weight  accorded  a  protest  shall  be  gov- 
erned by  the  completeness  and  perti- 
nence of  the  Protestant's  information. 

Except  as  otherwise  specifically  noted, 
each  applicant  states  that  there  will  be 
no  significant  effect  on  the  quality  of 
the  human  environment  resulting  from 
approval  of  its  application. 

A  copy  of  the  appllcaticm  is  on  file, 
and  can  be  examined  at  the  Office  of  the 
Secretary,  Interstate  Commerce  Conx- 
mission,  Washington,  D.C,  and  also  in 
the  ICX;  Field  Office  to  which  protests 
are  to  be  transmitted. 

Motor  Carriers  of  Pr<m>ertt 

No.  MC  28060  (Sub-No.  32TA) ,  filed 
January  7,  1977.  Applicant:  WILLERS. 
INC..  1400  N.  Cliff  Ave.,  Sioux  Falls.  S. 
Dak.  57104.  Applicant's  representative: 
Bruce  E.  Mitchell.  Suite  375.  3379  Peach- 
tree  Road,  NE'..  Atlanta.  Ga.  30326.  Au- 
thority sought  to  operate  as  a  com.mon 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Meat,  meat  prod- 
ucts and  meat  by-products  as  described 
in  Section  A  of  Appendix  I  to  the  report 
in  Descriptions  in  Motor  Carrier  Certifi- 
cates, 61  M.C.C.  209  and  766  (except  com- 
modities in  bulk),  in  vehicles  equipped 
with  mechanical  refrigeration,  from  the 
plantsite  and  facilities  of  Landy  of  Wis- 
consin, Eau  ClEilre,  Wis.,  to  points  in 
Colm-ado,  Illinois.  Iowa,  Kansas,  Minne- 
sota, Missouri.  Nebraska,  North  Dakota, 
and  South  Dakota,  for  180  days.  Appli- 
cant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  Shipper:  Landy  of 
Wisconsin,  Inc.,  P.O.  Box  1265,  Eau 
Claire,  Wis.  54701.  SEND  PROTESTS 
TO:  J.  L.  Hammond,  District  Supervisor, 
Interstate  Commerce  Commission.  Bu- 
reau of  Operations,  Room  369.  Federal 
Bldg.,  Pierre.  S.  Dak.  57501. 

No.  MC  32948  (Sub-No.  21TA^  fUed 
January  5,  1977.  Applicant:  P.A.K. 
TRANSPORT,  INC.,  Meadow  Road,  P.O. 
Box  187,  Newport,  N.H.  03773.  Appli- 
cant's representative:  R.  Peter  Decato, 
20  W.  Park  St.,  Lebanon.  N.H.  03776. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  Wood 
chips,  between  points  in  Maine..  New 
Hampshire,  Vermont,  Massachusetts, 
Rhode  Island,  Connecticut,  New  York 
and  New  Jersey,  for  180  days.  Support- 
ing shipper:  Connecticut  Valley  Chep- 
ping  CotPm  RJ*X>.  32,  Plymouth.  NJI. 
03264.  Send  protests  to:  Ross  J.  Sey- 
mour, District  Supervisor,  Bureau  of  Op- 
erations. Interstate  Commerce  Commis- 
sion, 208  Federal  Bld«.,  55  Plesant  St., 
C(»icord,  N.H.  03301. 


No.  MC  59856  (Sub-No.  71TA>,  filed 
January  6,  1977.  Applicant:  SALT 
CREEK  PREIGHTWAYS,  P.O.  Box  39. 
Casper,  Wyo.  82601.  Applicant's  repre- 
sentative: John  R.  Davidson.  Suite  805 
Midland  Bank  Bldg.,  Billings.  Mont. 
59101.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
regular  routes,  transporting:  General 
commodities  (except  those  of  unusual 
value,  household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  com- 
modities requiring  the  use  of  special 
equipment  and  Classes  A  and  B  explo- 
sives), serving  the  mine  and  processing 
plantsite  of  Mineral  Exploration.^am- 
sutter,  Wyo.,  as  an  off-rout^  E^&t  bu 
connection  with  carrier's  othdfwise  au- 
thorized regular-route  operation.  Appli- 
cant intends  to  tack  its  existing  author- 
ity with  MC  59856  Sub-No.  24,  applicant 
also  intends  to  interline  at  Denver.  Colo. : 
Rapid  City.  S.  Dak. ;  BUlings.  Great  Palls 
and  Missoula,  Mont.;  Idaho  Falls.  Idaho: 
Casper,  Wyo.;  and  Rawlins,  Wyo.,  for 
180  days.  Supporting  shipper:  Mineral 
Exploration  Company,  P.O.  Box  2674, 
Casper.  Wyo.  82602.  Send  protests  to: 
P.  A.  Naughton,  District  Supervisor, 
Room  105  Federal  Bldg.,  and  UJS.  Court- 
house. Ill  S.  Wolcott  St..  Casper.  Wyo. 
82601. 

No.  MC  78725  (Sub-No.  4  TA>.  filed 
January  6.  1977.  Applicant:  HOLLAND 
GUENTHER,  doing  business  as.  R. 
GUENTHER  TRUCKING,  3905  Kraus 
Lane  Ross.  Ross,  Ohio  45061.  Applicant's 
representative:  John  L.  Alden,  1396  W. 
Fifth  Ave.,  Columbus,  Ohio  43212.  Au- 
thority sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  regular 
and  IrregTilar  routes,  transporting :  Paper 
and  paper  products,  over  regular  routes, 
from  the  facilities  of  Champion  Interna- 
tional Corporation,  at  Cincinnati.  Ohio, 
to  Chicago,  ni.,  serving  the  intermediate 
-points  of  Hammond,  Muncie  and  Rich- 
mond, Ind..  and  the  off-route  points  of 
De  Kalb,  La  Salle,  and  Peoria,  m..  and 
those  in  Illinois  within  30  miles  of  Chi- 
cago: from  the  facilities  of  C!hampi<Mi 
International  Corporation,  at  (Cincinnati, 
Ohio,  over  U.S.  Highway  127  to  Eaton. 
Ohio,  thence  over  U.S.  Highway  35  to 
junction  Indiana  Highway  28.  thence  over 
Indiana  KBghway  28  to  junction  U.S. 
Highvray  52.  thence  over  U.S.  HIghvray  52 
to  junction  U.S.  Highway  41.  th«ice  o»er 
U.S.  Highway  41  to  junction  U.S.  High- 
way 6.  thence  over  U.S.  Highway  6,  to 
jimction  Alternate  U.S.  Highway  30. 
thence  over  Alternate  U.S.  Highway  30 
to  Chicago.  HI.;  Paper  and  paper  prod- 
ucts, over  irregular  routes;  from  the  fa- 
cilities of  Champion  International  Cch*- 
poration,  at  (Tincinnati,  Ohio,  to  points 
in  Ohio,  those  in  that  part  of  Illinois  cm 
and  nixlh  of  U.S.  Highway  40  (except 
Chicago  and  pcMnts  in  Illinois  within  30 
miles  of  Chicago,  and  De  Kalb.  La  Salle, 
and  Peoria,  ni.) .  those  in  that  part  of  In- 
diana on  bod  north  of  U.S.  Highway  40 
(except  Hammond.  Mimcie  and  Rich- 
mond), those  in  that  part  of  Michigan 
on  and  south  of  Michigan  Highway  21, 
Milwaukee,  Racine  and  Beloit,  Wis.;  St 


Louis.  Mo.:   Erie.  Pa.,  and  Buffalo  and 
Rochester.  N.Y. 

Note. — The  destination  territory  Is  Iden- 
tical to  that  presently  held  by  the  applicant. 
By  this  application  applicant  seeks  to  serve 
the  new  warehousing  faculties  utilized  by 
its  existing  contract  shipper,  under  a  con- 
tinuing contract  with  Champion  Interna- 
tional Corporation,  or  180  da^rs.  Supporting 
Shipper:  Champion  International  Corpora- 
tion. Knightsbrldge  Drive,  Hamilton.  Ohio 
45020.  Send  Protests  To:  Paul  J.  Lowry,  Dis- 
trict Supervi'-or.  Bureau  of  Operations.  Inter- 
state Commerce  Commission.  5614— B  Pedeml 
Bldg,.  550  Main  St.,  Cincinnati,  Ohio  45202. 

NO.  MC  108207  (Sub-No.  452  TA> .  filed 
January  4.  1977.  Applicant:  FROZEN 
FOOD  EXPRESS,  INC..  318  Cadiz  St.. 
P.O.  Box  5888,  Dallas.  Tex.  75222.  Appli- 
ciCnf  s-representative:  Mike  Smith  (same 
address  as  appUcant) .  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Molding  compounds;  granulated 
resin:  and  liquid  plastics,  in  refrigerated 
equipment  (except  in  bulk),  from  Los 
Angeles,  Calif.,  to  points  in  Arizona,  New 
Mexico.  Texas,  Louisiana,  Mississippi. 
Arkansas.  Oklahoma,  Kansas.  Missouri. 
Illinois.  Indiana,  Ohio.  Michigan.  Wis- 
consin. Minnesota,  Iowa.  Nebraska. 
South  Dakota,  and  Memphis.  Tenn..  for 
180  days.  Supporting  shipper:  Furane 
Plastics.  Inc.,  5121  San  Fernando  Road. 
West.  Los  Angeles.  Calif.  90039.  Send 
protests  to:  Opal  M.  Jones,  Transpwrta- 
tion  Assistant.  Interstate  Commerce 
Commission,  1100  Commerce  St.,  Room 
13C12,  Dallas,  Tex.  75242. 

No.  MC  108937  (Sub-No.  43  TA>.  filed 
Januar>'  10,  1977.  Applicant:  MURPHY 
MOTOR  FREIGHT  LINES,  INC.,  2323 
Terminal  Road,  St  Paul,  Minn.  55113. 
AiH>licant's  representative:  Raymond  L. 
Stevens,  (same  address  eus  applicant^. 
Authority  sought  to  (^lerate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Electric  ranges 
and/ or  microwave  ovens  and  such  com- 
modities as  are  used  in  the  manufacture 
of  electric  ranges  and/or  microwave 
ovens,  including  materials,  supplies  and 
accessories  related  thereto,  between  the 
plantsite  and  'or  storage  facilities  uti- 
lized by  Litton  Microwave  Cooking  Prod- 
ucts, at  Sioux  Falls,  S.  Dak.,  on  the  one 
hand.  and.  (»i  the  other,  points  in  Illi- 
nois. Indiana.  Kentucky,  Michigan,  Min- 
nesota. Ohio,  Wisconsin,  restricted  to 
traffic  originating  at  or  destined  to  the 
above-named  facilities  at  Sioux  Falls,  S. 
Dak,  for  180  days.  Supporting  Shipper: 
Litton  Microwave  Cooking  Pnxlucts,  Lit- 
ton Systems.  Inc.,  1405  Xenlum  Lane. 
Minneapolis.  Minn.  55441.  Send  protests 
to:  Marion  L.  Cheney,  Transportation 
Assistant,  Interstate  Coaunerce  Commis- 
sion, Bureau  of  Operations,  414  Federal 
Bldg.,  &  U.S.  Courthouse,  110  S.  4th  St., 
Minneapolis,  Minn.  55401. 

No.  MC  111274  (Sub-No.  17  TA).  filed 
January  3.  1977.  Applicant:  EXMER  C. 
SCHMIDGALL  AND  BENJAMIN  G. 
SCHMEDGALL,  doing  business  as, 
SCHMIDGAUL  TRANBFER.  Box  249. 
Tremont,  Hi.  61568.  Applicant's  repre- 
sentative: Frederick  C  SchmidgaJl,  Box 
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356,  Morton,  ni.  61550.  Authority  sought 
to  operate  as  a  contTOct  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Mine  roof  bolts,  from  Marion,  ni.,  to 
points  In  Colorado,  New  Mexico,  Wyo- 
ming, Utah,  Idaho  and  Arizona,  under  a 
continuing  contract  with  Pattin-Marion, 
Division  of  the  Eastern  Company,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  oper- 
ating authority.  Supporting  Shipper: 
Pattin-Marion.  Division  of  the  Eastern 
Company.  P.O.  Box  339,  Marion,  111. 
62959.  Send  Protests  To:  Patricia  Roscoe, 
Transportation  Assistant.  Interstate 
Commerce  Commission,  Bureau  of  Op- 
erations, Everett  McKlnley  Dlrksen 
Bldg.,  219  S.  Dearborn  St.,  Room  1386, 
Chicago,  HI.  60604. 

No.  MC  111812  (Sub-Ko.  526  TA) ,  filed 
January  5.  1977.  Applicant:  MIDWEST 
COAST  TRANSPORT,  INC.,  900  W.  Del- 
aware, P.O.  Box  1233,  Sioux  Palls.  S. 
Dak.  57104.  Applicant's  representative: 
Ralph  H.  Jinks,  (same  address  as  appli- 
cant). Authority  sought  to  operate  as  a 
eomvion  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Electric 
ranges  and/or  microwave  ovens  and  such 
eommodities  as  are  used  In  the  manufac- 
ture of  electric  ranges  and/ or  microwave 
ovens,  including  materials,  supplies  and 
accessories  related  thereto,  from  the 
plantslte  and/' or  storage  facilities  utilized 
by  Litton  Microwave  Cooking  Products, 
at  Sioux  Falls,  S.  Dak.,  to  points  in  New 
Mexico,  Arizona,  California,  Utah,  Ore- 
gon, Washington  and  Montana,  re- 
stricted to  trafQc  originating  at  the 
above-named  facilities  In  Sioux  Falls,  S. 
Dak.,  for  180  days.  Supporting  shipper: 
Litton  Microwave  Cooking  Products,  Lit- 
ton Systems,  Inc.,  1405  Xenlum  Lane, 
Minneapolis,  Minn.  55441.  Send  Protests 
To:  J.  L.  Hammond,  District  Supervisor, 
Interstate  Commerce  Commission.  Bu- 
reau of  Operatl(»is,  Room  369  Federal 
Bldg.,  Pierre,  S.  Dak.  57501. 

No.  MC  117940  (Sub-No.  206  TA) .  filed 
January  7,  1977.  Applicant:  NATION- 
WIDE CARRIERS,  INC.,  P.O.  Box  104. 
Maple  Plain,  Minn.  65359.  Applicant's 
representative:  Allan  L.  Timmerman 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Electric  ranges  and/or 
microwave  ovens  and  such  commodities 
as  are  used  In  the  manufacture  of  elec- 
trtc  ranges  and/or  microwave  ovens,  in- 
cluding materials,  supplies  and  accesso- 
rlCB  rdated  thereo,  between  the  plantslte 
and/or  storage  facilities  utilized  by 
Litton  Microwave  COoUng  Products,  at 
Sioux  Falls.  S.  Dak.,  on  the  one  hand, 
and,  on  the  other,  points  in  the  United 
States  (except  Alaska  and  Hawaii),  re- 
s^icted  to  traffic  originating  at  or  des- 
tined to  the  above-named  facilities  at 
Slouz  Falls,  S.  Dak.,  for  180  dajrs.  8up- 
ptntlng  Bhljver:  Litton  Microwave  Cook- 
ing Products,  Litton  Systems.  Inc..  1405 
7CfT>l"«"  Lane,  Minneapolis,  Minn.  55441. 
Send  protests  to:  Marlon  L.  Cheney, 
Traiui^ortatlon  Assistant,  Interstate 
Commeroe  Oommlssion.  Btireau  of  Oper- 
ations, 414  Federal  Bldg..  k  UJ3.  Court- 


house, 110  S.  4th  St.,  Minneapolis,  Minn. 
55401. 

No.  MC  124078  (Sub-No.  711  TA),  filed 
January  6.  1977.  Applicant:  SCHWER- 
MAN  TRUCKING  COMPANY,  611  S. 
28th  St..  Milwaukee,  Wis.  53246.  Appli- 
cant's representative:  James  R.  Ziper- 
skl  (same  address  as  applicant) .  Author- 
ity sought  to  operate  £is  a  common  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Anhydrous  am- 
monia, in  bulk,  in  tank  vehicles,  from 
Middletown,  Ohio,  to  points  in  Indiana, 
Illinois,  Michigan  and  Kentucky,  for  180 
days.  Applicant  has  also  fUed  an  under- 
lying ETA  seeking  up  to  90  days  of  op- 
erating authority.  Supporting  shiwier: 
Vistron  Corporation,  313  Midland  Bldg., 
C^leveland.  Ohio  44115.  Send  protests  to: 
Gail  Daugherty,  Transportation  Assist- 
ant, Interstate  Conunerce  Commission, 
Bureau  of  Operations,  UJS.  Federal  Bldg., 
k  Courthouse,  517  E.  Wisconsin  Ave., 
Room  619,  Milwaukee,  Wis.  53202. 

Na  MC  124221  (Sub-No.  57  TA) .  filed 
Januarj'  3,  1977.  Applicant:  HOWARD 
BAER,  P.O.  Box,  Route  98W,  Morton. 
HI.  61550.  Applicant's  representative: 
Robert  Loser,  1009  Chamber  of  C(Hn- 
meroe  Bldg.,  Indianapolis,  Ind.  46204. 
Authority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Merchandise,  as  is 
dealt  in  by  wholesale,  retail,  and  chain 
grocery  and  food  business  houses,  and  in 
connection  therewith,  equipment,  mate- 
rials and  supplies  used  in  the  conduct  ol 
such  business  (except  commodities  in 
bulk) ,  in  vehicles  equipped  with  mechan- 
ical refrigeration,  from  Louisville,  Ky.,  to 
Houston  and  Dallas,  Tex.  Restriction: 
The  operations  authorized  herein  are 
subject  to  the  following  conditions:  The 
authority  granted  herein  is  restricted  to 
the  transportation  of  traffic  originating 
at  or  destined  to  a  facility  of  the  Kroger 
Company.  Tlie  operations  authorized 
herein  are  limited  to  a  transportation 
servfc»  to  be  performed  under  a  continu- 
ing contract  with  the  Kroger  Company, 
of  Cincinnati,  Ohio,  for  180  days.  Appli- 
cant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  Shipper:  The  Kroger 
Co.,  1014  Vine  St.,  Cincinnati.  Ohio 
45201.  Send  Protests  To:  Patricia  Roscoe, 
TransportaticHi  Assistant,  Interstat« 
Commerce  Commission,  Bureau  of  Oper- 
ations, 219  S.  Deartxxm  St.,  Room  1386, 
Chicago,  HL  60604. 

N©.  MC  127253  (Sub-No.  54  TA) ,  (Cor- 
rection) filed  December  17,  1976.  pub> 
Ushed  In  the  Fcderal  Registek  issue  of 
January  14. 1977.  and  republished  as  cor- 
rected this  issue.  Applicant:  R.  A.  COR- 
BETT  TRANSPORT,  INC..  P.O.  Box  728, 
Waskom.  Tex.  75692.  Applicant's  repre- 
sentative: Kenneth  Sltton.  FM  9  South, 
WaAom.  Tex.  75692.  Authority  sought  to 
(^)eiiate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport* 
tag:  Contaminated  water,  from  Tinker 
Air  Force  Base,  Okla.,  to  Gband  Pralriev 
Tex.,  for  180  days.  Applicant  has  aJso 
filed  an  underlying  ETA  seeking  up  t« 
90  days  of  operating  authority.  Support- 
ing shipper:  U.S.  Department  of  Defense^ 


Office  of  The  Judge  Advocate  <3eneral. 
Department  of  the  Anny,  Washington, 
D.C.  20310.  Send  Protests  To:  Opal  M. 
Jones,  Transportation  Assistant,  Inter- 
state Commerce  Commission,  1100  CcHn- 
merce  St.,  Room  13C12,  Dallas,  Tex. 
75242.  The  purpose  of  this  republication 
is  to  correct  docket  number  MC  127253 
(Sub-No.  54),  in  lieu  of  MC  12725  (Sub- 
No.  543) ,  which  was  previously  published 
in  error. 

No.  MC  139495  (Sub-No.  185  TA) ,  filed 
January  6.  1977.  Applicant:  NAIIONAL 
CARRIERS,  INC.,  1501  E.  8th  St.,  P.O. 
Box  1358,  Liberal,  Kans.  67901.  Appli- 
cant's representative:  James  E.  McCarty, 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Light  bulbs,  from  the 
plantslte  and  storage  facilities  utilized  by 
North  American  Philips  Lighting  Corpo- 
ration at  or  near  Lj^in,  Mass.,  to  Toledo, 
Ohio  and  Detroit,  Mich.  Applicant  in- 
tends to  tack  its  existing  authority  with 
MC  139495  Sub-No.  4,  for  180  days.  Sup- 
porting shipper:  North  American  Philips 
Lighting  Corp.,  Banks  St.,  Hightstown, 
N.J.  08520.  Send  Protests  To:  M.  E.  Tay- 
lor, District  Supervisor,  Interstate  Com- 
merce Commission,  Suite  101  Litwin 
Bldg.,  110  North  Market,  Wichita.  Kans. 
67202. 

No.  MC  139999  (Sub-No.  18TA\  filed 
January  5,  1977.  Applicant:  RED- 
FEATHER  PAST  FREIGHT,  INC.,  2606 
N.  11th  St.,  Omaha,  Nebr.  68110.  Appli- 
cant's representative:  Arlyn  L.  Wester- 
gren.  Suite  520  Univac  Bldg.,  7100  W. 
Center  Road,  Omaha,  Nebr.  68106.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Meats  and  pack- 
inghouses products,  from  the  plantslte  of 
Dubuque  Packing,  Co.,  at  or  near  Man- 
kato,  Kans.,  to  points  in  Rhode  Island, 
Connecticut,  Illinois,  Indiana,  Iowa, 
Michigan,  Missouri,  New  Jersey,  New 
York,  Nebraska,  Ohio,  Pennsylvania  and 
Wisconsin,  for  180  days.  Applicant  has 
also  filed  an  imderlylng  ETA  seeking  up 
to  90  days  of  operattag  authority.  Sup- 
porting shipper:  Ray  Bliesmer,  Plant 
Manager,  Dubuque  Packing  Company, 
P.O.  Box  283,  Mankato,  Kans.  66956. 
Send  protests  to:  Carroll  Russell,  District 
Supervisor.  Interstate  Commerce  Com- 
mission, Suite  620,  110  N.  14th  St., 
Omaha,  Nebr.  68102. 

No.  MC  141781  (Sub-No.  ITA),  filed 
January  10,  1977.  Applicant:  LARSON 
TRANSFER  b  STORAGE  CO.,  INC., 
P.O.  Box  877,  Minneapolis,  Minn.  55440. 
Applicant's  representative:  P.  H.  Kroeg- 
er,  1745  University  Ave.,  St.  Paul,  Minn. 
55104.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Electric 
ranges  and/or  microwave  ovens  and  such 
commodities  as  are  used  in  the  manufac- 
ture of  electric  ranges  and/or  microwave 
ovens,  including  materials,  supplies  and 
accessories  related  thereto,  between  the 
plantslte  and/or  storage  facilities  utilized 
by  lAitoa  Microwave  Cooking  Products, 
at  Sioux  Falls,  8.  Dak.,  oa  the  me  hand, 
and,  on  the  other,  points  in  Minnesota 
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and  Wisconsin,  restricted  to  traffic  origi- 
nating at  or  destined  to  the  above-named 
f acUiUes  at  Sioxix  Falls,  a  Dak.,  for  180 
days.  Supporting  shipper:  Litton  Micro- 
wave Cooking  Products,  Litton  Systems, 
Inc.,  1405  Xenium  Lane.  Minneapolis, 
Minn.  55441.  Send  protests  to:  Marlon  L. 
Cheney,  Transportation  Assistant.  Inter- 
state Commo'ce  CcHnmissicai,  414  Federal 
Bldg.  and  U.S.  Courthouse,  110  S.  4th 
St..  Minneapolis,  Minn.  55401. 

No.  MC  141804  (Sub-No.  40TA) .  filed 
January  5,  1977.  Applicant:  WESTERN 
EXPRESS,  DIVISION  OF  INTERSTATE 
RENTAL,  INC.,  P.O.  Box  422,  Goodletts- 
ville,  Tenn.  37072.  Applicant's  r^wresent- 
ative:  Frederick  J.  Coffman,  P.O.  Box 
81849,  Uncohi,  Nebr.  68501.  Authority 
sought  to  op«^te  as  a  comjnon  carrier, 
by  motor  v^icle,  over  irregular  routes, 
transporting:  Inditndually  portioned 
control  packaged  foodstuffs,  not  frozen 
(except  meat,  meat  products  and  meat 
by-products) ,  from  the  plantslte  and 
storage  facilities  of  Serv-A-Portion,  Inc., 
at  or  near  Chatsworth,  CJalif.,  to  points 
in  Alabama,  Arkansas,  Illinois,  Indiana, 
Kentucky,  Louisiana,  Msuyland.  Michi- 
gan, West  Vireinia.  Delaware,  Washing- 
ton, D.C,  Virginia.  North  Carolma, 
South  Carolina,  Florida,  Ohio,  Tennes- 
see, Texas,  Oklahoma,  Missouri  and  Mis- 
sissippi, for  180  days.  Applicant  has  also 
filed  an  imderlying  ETA  seektag  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  Serv-A-Portion,  Inc.,  9140 
Lurline  Ave.,  Chatsworth,  Calif.  91311. 
Send  protests  to:  Joe  J.  Tate,  District 
Supervisor,  Bureau  of  Operations,  Inter- 
state Commerce  Commission,  Suite  A- 
422  U.S.  Courthouse,  801  Broadway, 
Nashville,  Tenn.  37203. 

No.  M;C  141849  (Sub-No.  ITA),  filed 
January  5,  1977.  Applicant:  RAY 
LO<rKRIDOE  TRUCKING.  INC.,  95 
Lawrenceville  Industrial  Park  Circle, 
N.E.,  Lawrenceville,  Oa.  30245.  Appli- 
cant's representative:  Virgil  H.  Smith, 
Suite  12,  1578  Pho«iix  Blvd.,  Attanta, 
Ga.  30349.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motw  vehicle, 
over  irregular  routes,  transporting:  Car- 
pet backing  and  textile  products,  from 
the  facilities  of  Amoco  Fabrics  Co., 
Patchogue  Plymouth  Division,  at  Hazle- 
hurst,  Ga.,  to  points  in  Los  Angeles,  San 
Bernardino  and  Orange  Counties,  tmd 
Bakersfield  and  Fresno,  Calif.,  under  a 
continuing  contrsurt  with  Amoco  Fabric 
Co.,  for  180  days.  AiHiUcant  has  also  filed 
an  underlying  ETA  seektag  up  to  90  days 
of  operattag  authority.  Supporttag  ship- 
per: Amoco  Fabric  Co.,  P.O.  Box  836, 
Hazl^urst,  Ga.  31539.  Send  protests  to: 
Sara  K.  Davis,  Transportation  Assistant, 
Bureau  of  Operations,  Interstate  Com- 
merce Commission,  1252  W.  Peachtree 
St..  N.W.,  Room  546,  Atlanta.  Oa.  3030a 

No.  MC  142224  (Sub-No.  ITA),  filed 
January  10,  1977.  Applicant;  CHARLES 
GAJDA  AND  CHESTER  GAJDA.  doing 
busmess  as,  GAJDA  TRUCKINO  COM- 
PANY, R.D.  No.  3.  Vcdant.  Pa.  16156. 
Applicant's  represoitative:  John  A.  PH- 
lar,  205  Ross  St.,  Pittsburgh.  Pa.  15219. 
Authority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 


routes,  transporting:  MiUscale,  ta  bulk. 
In  dnnu>  vehicles,  from  Sharon,  Wheat- 
land. Koppel  and  Beaver  Falls.  Pa.,  to 
Niagara  FaUs,  N.Y.;  Steubenville.  Ohio; 
and  All(^,  W.  Va.,  under  a  conUnuIng 
contract  with  P.  Pettier  Company,  for  180 
days.  Applicant  has  also  filed  an  imder- 
lylng ETA  seeking  up  to  90  days  of  tvpa- 
ating  authority.  Supporting  shipper:  P. 
Pettier  Company,  7th  Avoiue  at  27th  St., 
Beaver  Palls,  Pa.  15010.  Send  protests  to: 
Johd  J.  England,  District  Supervlaor. 
Interstate  Commerce  Commission,  2111 
Federal  Bldg.,  1000  Liberty  Ave..  Pitts- 
burgh, Pa.  15222. 

No.  MC  142361  (Sub-No.  ITA),  filed 
January  6,  1977.  Applicant:  RISBERG 
TRUCK  SERVICE,  INC.,  2339  S.E.  Grand 
Ave.,  Portland,  Oreg.  97214.  AppUcant's 
representative:  Jerry  R.  Woods,  Suite 
1440,  200  Market  Bldg.,  Portland.  Oreg. 
97201.  Authority  sought  to  operate  sis  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  General 
commodities  (except  commodities  ta 
bulk,  ta  tank  vehicles,  commodities  re- 
quirtag  special  equipment,  household 
goods,  and  Classes  A  and  B  explosives), 
between  the  facilities  of  Pay  Less  Drug 
Stores  Northwest.  Inc.,  located  ta  Cali- 
fornia. Colorado,  Idaho,  Oregon,  and 
Washtagton,  on  the  one  hand,  and,  on 
tiie  other,  points  ta  California,  Colorado, 
Idaho,  Nev€ula,  Oregon,  Utah  and  Wash- 
ington, under  a  conttauing  contract  with 
Pay  Less  Drug  Stores  Northwest,  Inc., 
for  180  days.  AppUcant  has  also  filed  an 
underlytag  ETA  seeking  up  to  90  dajrs  of 
operattag  authority.  Supporting  shii^>er: 
Pay  Less  Drug  Stores  Northwest,  Inc., 
10605  S.W.  Allen  Blvd.,  Beaverton,  Oreg. 
97005.  Send  protests  to:  A.  E.  Odoms, 
District  Supervisor,  Bureau  of  Opera- 
tions, Interstate  Ccnunerce  Commission, 
114  Pioneer  Courthouse,  555  S.W.  Yam- 
hill St.,  Portland,  Oreg.  97204. 

No.  MC  142677TA  (amendment),  filed 
November  29,  1976,  published  ta  the  FR 
issue  of  December  13,  1976,  and  repub- 
lished as  corrected  this  Issue.  Applicant: 
SHELBY  BODY  SHOP,  INC..  U.S.  High- 
way 74,  Route  9,  Box  22,  aielby,  N.C. 
28150.  Applicant's  representative:  George 
W.  Clapp,  109  Hartsville  St.,  P.O.  Box 
836,  Taylors,  S.C.  29687.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Wrecked  and  disabled  trucks, 
wrecked  and  disabled  tractors  and 
wrecked  and  disabled  trailers  (other  than 
those  designed  to  be  drawn  by  passenger 
vehicles),  from  points  ta  Alabama,  Ari- 
zona, Arkansas,  (Talifomla,  Colorado, 
Connecticut,  Delaware,  the  District  of 
Colimibiai  -Florida,  Georgia,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana, 
Matae,  Maryland,  Massachusetts,  Michi- 
gan, Mtanesota,  Mississippi,  Missouri. 
Nebraska,  New  Hampshire.  New  Jersey, 
New  Mexico,  New  York,  Ohio,  Pennsyl- 
vania, Rhode  Island,  South  Carolina, 
Tennessee,  Texas,  Virginia  and  West  Vir- 
ginia, to  potats  ta  Cleveland  County, 
N.C;  and  (2)  Wrecked  and  disabled 
tracks,  wrecked  and  disabled  tractors  and 
wrecked  and  disabled  trailers  (other  than 
those  designed  to  be  drawn  by  passenger 


vehicles  > .  from  potats  ta  Alabama,  Con- 
necticut. Delaware,  the  District  of  Co- 
lumbia, Florida,  Georgia.  Illinois.  Indi- 
ana, Kentucky,  Maryland,  Massachusetts. 
New  Jersey.  New  York.  Ohio,  Pennsyl- 
vania, Rhode  Island,  South  CaroUna. 
Tennessee.  Virgtoia,  West  Virginia  and 
Wtsconsta.  to  potats  ta  Gaston  County, 
N.C;  Restriction:  Restricted  to  a  trans- 
portation service  performed  by  use  of 
wrecker  equipment  and.'or  lowboy  semi- 
trailers, only;  (3)  Replacement  vehicles, 
for  the  vehicles  named  ta  (1)  aJx)ve, 
from  potats  ta  Cleveland  County,  N.C, 
to  the  origta  potats  as  described  tad) 
above;  and  (4)  Replacement  vehicles, 
for  the  vehicles  named  ta  (2)  above, 
from  potats  ta  Gaston  County,  N.C,  to 
the  origta  potats  as  described  ta  (2) 
aix>ve,  for  180  days.  AppUcant  has  also 
filed  an  imderiying  ETA  seektag  up  to 
90  days  of  operating  authority.  Support- 
ing shippers:  Beaunit  Corporation 
(Trucktag  Div.),  607  Charles  St.;  PPG 
Ind.  (Trucktag  Div.) .  P.O.  Box  288,  Ktags 
Mountain,  N.C.  28086.  and  Carolina 
Freight  Carriers  Corp..  P.O.  Box  697. 
CherryvUle.  N.C.  28021.  Send  protests  to: 
Terrell  Price,  District  Supervisor,  800 
Briar  CreA  Road.  Room  CX;516.  Mart 
Office  Bldg.,  Charlotte,  N.C.  28205.  The 
purpose  of  this  republication  is  to  amend 
the  commodity  description  ta  parts  (1) 
and  (2)  of  this  proceeding. 

No.  MC  142742  (Sub-No.  ITA).  filed 
January  3.  1977.  Applicant:  RICHARD 
OLOPFSON,  doing  bustaess  as  RICH'S 
AG  SERVICE,  P.O.  Box  147,  Manlius, 
ni.  61338.  Applicants  representative: 
Samuel  Harrod,  107  E.  Eureka  Ave., 
Eureka,  HI.  61530.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irces^ar  routes,  transport- 
ing: (1)  Dry  yeast,  ta  bags,  from  the  fa- 
cilities of  Miller  Brewing  Co..  Juneau, 
Wis.,  to  the  faciUties  of  Cargill,  Inc., 
Princeton,  HI.:  (2)  Animal  feed,  dry, 
to  bags,  from  the  facilities  of  Thlel  Mill- 
ing Co.,  Slinger,  Wis.,  to  the  facfliUes  of 
Cargill,  Inc.,  PrincetcHi,  ni.;  (3)  Animal 
feed,  dry,  ta  bulk  or  ta  bags,  from  the 
facilities  of  CargiU,  Inc.,  JanesvlDe,  Wis., 
to  the  facilities  of  Cargill,  Inc.,  Prince- 
ton, 111.;  (4)  Vitamin  and  drug  pre- 
mizes, dry,  ta  bags,  from  the  facilities  of 
Cadco,  Inc.,  Des  Motaes,  Iowa,  to  the 
facilities  of  Cargill,  Inc.,  Princeton, 
HI.;  (5>  Vitamin  supplements,  dry.  in 
bags,  from  the  facilities  of  Hoffman- 
LaRoche.  Ames,  Iowa,  to  the  facilities  of 
Cargill,  Inc..  Princeton,  El.;  (6)  Min- 
erals, dry.  ta  bulk,  from  the  facihties  of 
International  Mineral.  Corp..  Montpe- 
lier.  Iowa,  to  the  facilities  of  Cargill. 
Inc.,  Princeton,  BL;  (7)  Animal  feed, 
dry.  ta  bags,  from  the  facilities  of 
Cargill,  Inc.,  West  Branch,  Iowa,  to 
the  facilities  of  Cargill.  Inc.,  Prince- 
ton, HI.;  and  (8)  Minerals,  dry,  ta 
bags,  from  the  facilities  of  Ktags 
Castle,  Mari(»i.  Iowa,  to  the  facilities  of 
Cargill.  Inc.,  Prtaceton,  HI.,  imder  a  con- 
ttauing contract  with  CargiU.  Inc..  Nu- 
trena  Feed  Division,  for  180  days.  Appli- 
cant h&s  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. SiUH>orting  Shipper:  Cargill. 
Inc.,    Nutrena    Feed    Division,    Cargill 
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BIdg.,  MmneapoUs,  Minn.  55402.  Send 
protests  to:  Patricia  Roscoe,  Transpor- 
tation Assistant,  Interstate  Commerce 
Commission,  Bm-eau  of  Operations,  219 
S.  Dearborn  St.,  Room  1386,  Chicago, 
111.  60604. 

No.  MC  142749  (Sub-No.  ITA),  filed 
January  4,  1977.  Applicant:  BUDDY  L. 
INC.,  804  N.  Rogers  St.,  Irving,  Tex. 
75061.  Applicant's  representative:  Leroy 
Hallman,  4555  First  National  Bank  Bldg., 
Dallas,  Tex.  75202.  Authority  sought  to 
(Hierate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Lead,  from  the  "plantsites  of 
Dixie  Metals  Co.,  at  Dallas.  Tex.,  and 
Hcflin,  La.,  to  the  plantsites  of  General 
Battery  Corp.,  at  Selma,  Ala.,  City  of 
Industry,  Calif. ;  Opa-Locka,  Fla. ;  Prank- 
fort,  Ind.;  Sallna,  Kans.-^  and  Greer, 
S.C;  and  (2)  Lead  scrap  and  junk  bat- 
teries, from  the  plantsites  of  General 
Battery  Corp.,  at  Salina,  Kans.,  and 
Greer,  S.C,  to  the  plantsites  of  Dixie 
Metals  Co..  at  Dallas,  Tex.,  and  Heflin, 
La.,  imder  a  continuing  contract  with 
Dixie  Metals  Co.,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shipper:  Dixie  Metals  Co.. 
3030  McGowan  St.,  Dallas,  Tex.  75202. 
Send  protests  to:  Opal  M.  Jones,  Trans- 
portation Assistant,  Interstate  Commerce 
Conrniission,  1100  Commerce  St.,  Room 
13C12.  Dallas,  Tex.  75242. 

No.  MC  142765TA  (correction^,  filed 
December  28,  1976,  published  in  the  FR 
issue  of  January  14.  1977,  and  repub- 
lished as  corrected  this  issue.  Applicant: 
AMERICAN  TRANSPORTATION,  INC., 
P.O.  BOX  2379,  Trenton,  N.J.  08601.  Ap- 
plicant's representative:  Mel  P.  Booker, 
Jr..  118  N.  St.  Asaph  St.,  Alexandria,  Va. 
22314.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Such 
commodities  as  are  dealt  in  or  sold  by 
direct  sale  houses  (except  commodities 
in  bulk),  from  the  facilities  of  Amway 
Corp.,  located  at  or  near  Dayton.  N.J.,  to 
points  in  Delaware,  Maryland,  New  Jer- 
sey, Connecticut,  points  in  Rockland, 
Orange,  Westchester  and  Putnam  Coun- 
ties. N.Y.;  points  in  that  part  of  Virginia 
OD  and  north  of  Interstate  Highway  64; 
points  in  that  part  of  West  Virginia  on 
and  north  of  U.S.  Highway  60  and  Inter- 
state Highway  64;  and  points  in  Penn- 
sylvania east  of  the  western  boundaries 
of  Potter.  Clinton,  Centre,  Blair  and 
Bedford  Counties,  Pa.,  and  Washington, 
D.C.,  imder  a  continuing  contract  with 
Amway  Corporation,  for  180  days.  Ap- 
plicant has  also  filed  an  underlying  JTTA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Amway 
Corporation,  Regional  Distribution  Cen- 
ter, Box  900  Monmouth  Junction  Road, 
Dayton,  N.J.  08810.  Send  protests  to: 
Dieter  H.  Harper,  District  Supervisor, 
Interstate  Commerce  Commission,  428 
E.  State  St.,  Room  204,  Trenton,  N.J. 
08608.  The  purpose  of  this  republication 
is  to  add  Washington,  D.C.,  as  a  destina- 
tion point  in  this  proceeding. 

No.  MC  142766  (Sub-No.  iTA),  filed 
January    6,    1977.    Applicant:    WHITE 


NOTICES 


TDGER  TRANSPORTATION.  INC..  115 
Jacobus  Ave.,  Kearny.  N.J.  07032.  Appli- 
cant's representative:  George  A.  Olsen, 
69  Tonnele  Ave.,  Jersey  City,  N.J.  073<HS. 
Authority  sought  to  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  over  Ir- 
regular routes,  transporting :  (1 )  Chem- 
icals, cleaning,  washing,  scouring,  de- 
forming compounds;  and  (2)  Materials, 
equipment  and  supplies  used  in  the  man- 
ufacture and  sale  of  the  foregoing  com- 
modities, between  Harrison.  K&my, 
Edison,  Middlesex,  N.J.,  on  the  one  hand, 
and.  on  the  other,  Jacksonville,  Tampa 
and  Miami,  Fla.;  Houston,  Tex.;  Cro»- 
sett.  Ark.;  and  Ferguson,  Miss.,  re- 
stricted against  the  transportation  of 
commodities  in  bulk,  imder  a  continuing 
contract  with  Drew  Chemical  Corpora- 
tion, Harrison,  N.J.,  for  180  days.  Sup- 
porting shipper:  Chemical  Corp.,  102  Es- 
sex St.,  Harrison.  N.J.  07029.  Send  pro- 
tests to:  Julia  M.  Papp.  Transportation 
Assistant,  Interstate  Commerce  Com- 
mission, 9  Clinton  St.,  Newai^  N^. 
07102.  I 

No.  MC  142783TA,  filed  January  5, 
1977.  Applicant:  BIRD  MOTOR  LINES, 
INC.,  4301  B  Pleasantdale  Road,  Dora- 
ville,  Ga.  30340.  Applicant'.s  representa- 
tive: Charles  E.  Creager,  1329  Pennsylva- 
nia Ave..  Hagerstown,  Md.  21740,  Author- 
ity sought  to  operate  as  a  contract  car- 
rier, by  motor  vehicle,  over  irregular 
roQtes,  transporting:  (1)  FoodstuSs, 
food-treating  compounds,  spices,  ex- 
tracts, additives,  candles,  cards  and 
advertising  paraphernalia  and  meite- 
riais,  equipment  and  supplies  used  In 
the  packaging,  sale,  and  distribution 
of,  the  foregoing  commodities,  in  ve- 
hicles equipped  with  mechanical  dfc- 
trfcution;  and  (2)  Commodities,  the 
transportation  of  which  is  exempt  or  par- 
tially exempt  from  regulation  under  the 
provisions  of  Section  203(b)  (6)  of  t*ie 
Interstate  Commerce  Act.  in  mixed  loads 
with  the  commodities  described  in  (1) 
above,  between  Atlanta,  Ga.,  and  its  com- 
mercial  zone,  on  the  one  hand,  and  on 
the  other,  points  In  Florida,  Georgia,  Ala- 
bama, South  Carolina,  North  Carolina, 
Virginia,  Maryland.  Delaware,  Tennes- 
see, Kentucky,  Ohio,  West  Virginia, 
P^nsylvanla,  New  York,  New  Jersey, 
Mtsslsslppl,  Illinois,  Indiana  and  the  Dis- 
trict of  Columbia,  under  a  continuing 
contract  with  Nationwide  F^md  Raisers, 
Inc.,  for  180  days.  Applicant  has  also 
filpd  an  underlying  ETA  seeking  up  to  90 
days  of  operating  authority.  Supporting 
shipper:  Nationwide  Fund  Raisers,  Inc., 
4301  Plesantdale  Road,  Atlanta,  Ga. 
30340.  Send  protests  to:  Sara  K.  Davis, 
transportation  Assistant,  Bureau  of  Op- 
erations. Interstate  CMnmerce  Commis- 
sion, 1252  W.  Peachtree  St.,  NW.,  Room 
546.  Atlanta,  Ga.  30309. 

No.  MC  142784TA,  filed  January  5. 
1977.  Applicant:  RICHARD  H.  GRAVBS, 
RI'  D.,  Center  Conway,  N.H.  03813.  Ap- 
plicant's representative:  Richard  H. 
Graves  (same  address  as  applicant) .  Au- 
thority sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  (1)  Lumber,  from 
Fryeburg,  Maine,  to  Walton  and  Deposit, 


N.Y.,  and  Honesdale,  Pa.;  and  (2) 
Wooden  pallets,  from  Walton  and  De- 
posit, N.Y.,  and  Honesdale,  Pa.,  to  Frye- 
burg, Maine,  under  a  continumg  con- 
tract with  S.  J.  Bailey  &  Sons,  Inc.,  for 
180  days.  Supporting  shipper:  S.  J.  Bailey 
&  Sons,  Inc.,  Box  239,  Clarks  Svmimit,  Pa. 
18411.  Send  protests  to:  Ross  J.  Seymour, 
District  Supervisor,  Bureau  of  Opera- 
tions. Interstate  Commerce  Commission, 
208  Federal  Bldg.,  55  Pleasant  St.  Co!i- 
cord,  N.H.  03301. 

No.  MC  142785TA,  filled  January  7, 
1977.  Applicant:  BROTHERLY  LOVE 
EXPRESS,  INC.,  2451  Montrose  St..  Phil- 
adelphia, Pa.  19145.  Applicant's  repre- 
sentative: Brian  S.  Stem,  2425  Wilson 
Blvd.,  Suite  327,  Arlington,  Va.  22201. 
Authority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  (1)  Steel,  in  coils, 
sheets  and  lengths  of  flat,  corrugated 
steel  in  sheets,  from  the  plantsite  and  fa- 
cilities utilized  by  Western  Steel  Com- 
pany, at  Philadelphia.  Pa.,  to  points  in 
Connecticut.  Delaware,  Georgia,  Florida, 
Maryland,  Massachusetts,  New  Jersey, 
New  York,  North  Carolina,  Rhode  Island, 
South  Carolina.  Tennessee  and  Virginia; 
and  (2)  (a)  Returned  shipments  of  the 
commodities  described  in  (1)  above,  and 
used  in  the  manufacture,  sales  and  dis- 
tribution of  the  commodities  described 
(b)  Materials,  equipment  and  supplies 
in  ( 1 )  above,  from  points  in  Connecticut, 
Delaware,  Georgia,  Florida,  Maryland, 
Massachusetts,  New  Jersey,  New  York, 
North  Carolina.  Rhode  Island,  South 
Carolina,  Tennessee  and  Virginia,  to  the 
plantsite  and  facilities  utilized  by  West- 
ern Steel  Company,  at  Philadelphia,  Pa., 
in  (2)  (a)  and  (b)  above,  under  a  con- 
tinuing contract  with  Western  Steel 
Company,  for  180  days.  Supporting  ship- 
per: Western  Steel  Company,  4424  Paul 
St.,  Philadelphia,  Pa.  19124.  Send  pro- 
tests to:  Monica  A.  Blodgett,  Transporta- 
tion Assistant,  Interstate  Commerce 
CcMnmisslon,  600  Arch  St.,  Room  3238, 
PhUadelphia,  Pa.  19106. 

Passenger  Applications 

No.  MC  141447  (Sub-No.  2TA),  filed 
January  5,  1977.  Applicant:  AUTOBUS 
DES  BOIS-FRANCS  LTEE,  P.O.  Box 
1134,  RJl.  No.  1,  PlessisvUle,  Quebec.  Ap- 
plicant's representative:  Guy  Poliquin, 
Room  140,  580  E.  Grande-Allee,  Quebec, 
Quebec  GIR  2K3.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: Passengers  and  their  baggage,  In 
charter  and  special  operations,  from 
points  on  the  International  Boundary 
line  in  the  States  of  Maine,  New  Hamp- 
shire, Vermont,  New  York  and  Michigan, 
to  points  in  the  United  States  (except 
Alaska  and  Hawaii) ,  restricted  to  traffic 
originating  at  Trois-Rlvleres,  Vlctoria- 
viUe  and  PlessisvUle,  Quebec,  for  180 
days.  Supporting  shipper:  Agence  de 
Voyages  Plessis  Enrg.,  RR.  1,  PlessisvUle. 
Quebec.  Send  protests  to:  Ross  J.  Sey- 
mour, District  Supevlsor,  Interstate 
Commerce  Commission,  Bureau  of  Oper- 
ations, 208  Federal  Bldg.,  55  Pleasant  St., 
Concord,  N.H.  03301. 
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No.  MC  141449  (Sub-No.  1TA> .  filed 
January  5,  1977.  Applicant:  TRANS- 
PORT FONTAINE  LTEE,  No.  1  Main  St., 
St-Gervais  (Bellechasse) ,  Quebec.  Appli- 
cant's representative:  Guy  Poliquin, 
Ro<Hn  140,  580  E.  Grande-Allee,  Quebec, 
Quebec  GIR  2K3.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Passengers  and  their  baggage,  in 
charter  and  special  operations,  from 
points  on  the  International  Boundary 
line.  In  the  states  of  Maine,  New  Hamp- 
shire, Vermont,  New  York  and  Michigan, 
to  points  in  the  United  States  (except 
Alaska  and  Hawaii),  restricted  to  trsb£Bc 
originating  at  Levis  and  Quebec,  Quebec, 
for  180  days.  Supporting  shipper:  Quebec 
Monde  Agence  Vosrage  S.P.A.R.,  225  est, 
Blvd.,  Charest,  Quebec  2,  Quebec.  Send 
protests  to:  Ross  J.  Seymour,  District  Su- 
pervisor, Bureau  of  Operations,  Inter- 
state Commerce  Commission,  208  Fed- 
eral Bldg.,  55  Pleasant  St.,  Concord,  N.H. 
03301. 

By  the  Commission. 

Robert  L.  Oswald, 
Secretary. 

[FR  Doc.77-2720  Filed  1-28-77:8:45  am] 


IRREGULAR-ROUTE  MOTOR  COMMON 
CARRIERS  OF  PROPERTY 

Elimination  of  Gateway  Letter  Notices 
January  21, 1977. 

The  following  letter-notices  of  propo- 
sals to  eliminate  gateways  for  the  pur- 
pose of  reducing  highway  congestion,  al- 
leviating air  smd  noise  pollutitHi.  mini- 
mizing safety  hazards,  and  conserving 
fuel  have  been  filed  with  the  Interstate 
Commerce  Commission  under  the  Com- 
missions (Gateway  Elimination  Rules 
(49  Ci^FR  part  1065),  and  notice  thereof 
to  all  interested  persons  is  hereby  given 
as  provided  in  such  rules. 

An  original  and  two  copies  of  protests 
against  the  proposed  elimination  of  any 
gateway  herein  described  may  be  filed 
with  the  Interstate  Commerce  Commis- 
sion on  or  before  February  7,  1977.  A 
copy  must  also  be  served  upon  applicant 
on  its  represaitative.  Protests  against 
the  elimination  of  a  gateway  win  not 
operate  to  stay  commencement  of  the 
proposed  operation. 

Successively  filed  letter -notices  of  the 
same  carrier  under  these  rules  will  be 
numbered  consecutively  for  convenience 
In  identification.  Protests,  if  any,  must 
refer  to  such  letter-notices  by  number. 

No.  MC  61825  (Sub-E756).  fUed 
March  5,  1976.  AppUcant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385,  Collinsville,  Va.  24078.  Applicants 
representative:  Harry  Jordan,  1000  16th 
Street,  N.W.,  Washington,  D.C.  20036. 
Authority  sou^t  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  hew  fur- 
niture between  points  In  Idaho,  Mon- 
tana, North  Dakota,  Oregon,  and  Wash- 
ington, and  points  in  California,  Nevada, 
South  Dakota,  Utah,  and  Wyoming  on 
and  northwest  of  a  line  beginning  at 
San    Francisco,    Calif.,    and    extending 


northeast  along  Interstate  Highway  80 
to  junction  CJalif  omia  Highway  4,  thoice 
east  along  California  Highway  4  to  Jimc- 
tion    California    Highway    26,    thence 
northeast  along  California  Highway  26 
to    junction    California    Highway     88. 
thence  northeast  along  California  High- 
way 88  to  junction  Nevada  Highway  88. 
thence  north  along  Nevada  Highway  88 
to   junction  U.S.   Highway   395,   thence 
north  along  U.S.  Highway  395  to  junc- 
tion U.S.  Highway  50,  thence  east  along 
U.S.  Highway  50  to  juncUMi  U.S.  High- 
way 50  Alternate,  thence  north  along 
U.S.  Highway  50  Alternate  to  junctlMi 
Nevada    Highway    2,    thence    northeast 
along  Nevada  Highway  2  to  the  Nevada- 
Utah  State  line,  thence  north  along  the 
Nevada-Utah  State  line  to  junction  In- 
terstate Highway  80,  thence  east  along 
Interstate  Highway  80  to  junction  U.S. 
Highway  ^87,  thence  north  along  U.S. 
Highway     187     to    junction    Wyoming 
Highway    28,    thence    northeast    along 
Wyoming  Highway  28  to  junction  U.S. 
Highway  287,  'thence  north  along  U.S. 
Highway     287     to     junction     Wyoming 
Highway   789,   thence   northeast   along 
Wyoming  Highway  789  to  junction  U.S. 
Highway  26,  thence  northeast  along  U.S. 
Highway  26  to  junction  U.S.  Highway  20, 
thence  north  along  U.S.  Highway  20  to 
junction  U.S.  Highway  16,  thence  east 
along  U.S.  Highway  16  to  junction  In- 
terstate Highway  90,  thence  east  along 
Interstate  Highway  90  to  junction  U.S. 
Highway  14  Alternate,  thence  southeast 
along   U.S.    Highway    14   Alternate   to 
junction     U.S.     Highway     385,     thence 
,  southeast   along   U.S.    Highway   385   to 
junction  South  Dakota  Highway  40. 

Thence  east  along  South  Dakota  High- 
way 40  to  Rapid  City,  S.  Dak.,  thence 
east  along  U.S.  Highway  14  to  Box  Elder, 
S.  Dak.,  thence  north  along  imnumbered 
Highway  to  the  Ellc  Creek,  thence  east 
along  the  Elk  Creek  to  the  (Theyenne 
River,  thence  northeast  along  the  Chey- 
enne River  to  Lake  Oake,  thence  north- 
east   along    Lake    Oake    to    junction 
U.S.   Highway   212,    thence   east   along 
U.S.   Highway  ,212   to   junction   South 
Dakota  Highway  45,  thence  north  along 
South    Dakota    Highway    45    to    junc- 
tion South  Dakota  Highway  20,  thence 
east  along  South  Dakota  Highway  20  to 
junction    South    Dakota    Highway    37, 
thence  north  along  South  Dakota  High- 
way 37   to  junction  U.S.   Highway   12. 
thence  east  along  U.S.  Highway  12  to 
junction  U.S.  Highway  81,  thence  north 
along  U.S.  Highway  81  to  junction  South 
Dakota  Highway  10,  thence  east  along 
South  Dakota  Highway  10  to  the  South 
Dakota-Minnesota  State  line,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
Georgia  on  and  east  of  a  line  beginning 
at   the   South    CaroUna-Cjeorgia   State 
line  and  extending  southwest  along  U.S. 
Highway  29  to  junction  U.S.  Highway 
129;  thence  sou^  alon^  U.S.  Highway 
129  to  Macon.  Georgia,  and  thence  soath 
along  U.S.  Highway  41  to  the  <3eorgla- 
Florida  State  line.  The  purpose  of  the 
filing   Is   to  eliminate   the   gateway   of 
Bassett,  Va. 

No.  MC  61825  *Sub-E757) ,  filed  March 
5,      1976.      Applicant:      ROY      STONE 


TRANSFER  CORPORATION.  P.O.  BOX 
385,   Collinsville.   Va.   24078.   Applicant's 
representative:  Harry  Jordan.  1000  16th 
Street,   N.W..    Washingt(Mi.    D.C.    20036. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:   A?cic  fur- 
niture, between   points  in  Oregon  and 
Washington,   and  points  in  California, 
Idaho,  Montana.  Nevada,  and  points  in 
North   Dakota  on   and  northwest  of  a 
line  beginning  at  San  Francisco,  Calif., 
and  extending  northeast   along   Inter- 
state Highway  80  to  junction  California 
Highway  4.  thence  east  along  California 
Highway  4  to  junction  California  High- 
way 160,  thence  north  along  Call£omla 
Highway     160    to    junction    (California 
Highway  12.  thence  east  along  CaUfomia 
Highway  12  to  junction  California  High- 
way  88,   thence   east   along   California 
Highway  88  to  jimctlon  Nevada  Highway 
88.  thence  north  along  Nevada  Highway 
88.  to  junction  U.S.  Highway  395,  thence 
north  along  U.S.  Highway  395  to  junc- 
tion U.S.  Highway  50.  thence  east  along 
UJ5.    Highway    50    to    junction    Nevada 
Highway  21,  thence  north  along  Nevada 
Highway  21  to  junction  U.S.  Highway 
40,  thence  east  along  U.S.  Highway  40 
to    Jtmctlon    U.S.    Highway    93,    thence 
north  along  U.S.  Highway  93  to  junction 
Interstate  Highway  80  N,  thence  east 
along  Interstate  Highway  80  N  to  junc- 
tion Interstate  Highway  15  W.  thence 
northeast  along  Interstate  Highway  15 
W  to  junction  U.S.  Highway  191.  thence 
nmth  along  U.S.  Highway  191  to  junc- 
tion U.S.  Hi^way  287.  thence  eewt  along 
U.S.  Highway  287  to  the  Montana-Wy- 
oming   State    line,    thence    north    and 
thence  east  along  the  Montana -Wyoming 
State  line  to  junction  U.S.  Highway  212, 
thence  northeast  long  U.S.  Highway  212 
to  junction  U.S.  Highway  10,  thence  east 
along  U.S.  Hl^way  10  to  junction  U.S. 
Highway    12,    thence    east    along    U.S. 
Highway  12  to  junction  U.S.  Highway  85, 
thence  norVti  al<»ig  U.S.  Highway  85  to 
junction  U.S.  Highway  10.  thence  east 
along  U.S.  Highway  10  to  junction  U.S. 
Highway   83,   thence  north   along  U.S. 
Hl^way  83  to  jimction  North  Dakota 
Highway  41.  thence  north  along  North 
Dakota  Hi^way  41   to  junction  North 
Dakota  Highway  200. 

Tlience  east  along  North  Dakota  High- 
way 200  to  junction  North  Dakota  High- 
way 3.  thence  north  along  North  Dakota 
Highway  3  to  junction  North  Dakota 
Highway  19.  thence  east  along  North 
Dakota  Highway  19  to  junction  North 
Dakota  Highway  20,  thence  north  along 
North  Dakota  Highway  20  to  junction 
North  Dakota  Highway  17,  thence  east 
along  North  Dakota  Highway  17  to  junc- 
tion North  Dakota  Highway  1,  thence 
north  along  North  Dakota  Highway  1  to 
junction  North  Dakota  Highway  5, 
thence  east  along  North  Dakota  Highway 
5  to  junction  North  Dakota  mghway  18, 
thence  north  along  North  Dakota  High- 
way 18  to  the  United  States-C?anadian 
International  Boundary  line,  (n  the  one 
hand.  and.  on  the  other,  those  points  in 
CSeorgla  on  and  bounded  by  a  line  liegln- 
ning  at  the  South  Carolina-Georgia  State 
line  and  extending  southwest  along  UJB. 


FEOEltl^  REGISTER,   VOL.   42,   NO.    18 — THURSDAY,   JANUARY   27,    1977 


5192 


NOTICES 


Highway  29  to  junction  U.S.  Highway 
129,  thence  south  along  U.S.  Highway  129 
to  Macon,  Ga.,  thence  south  along  UJS. 
Highway  41  to  junction  U.S.  Highway 
341,  thence  northwest  along  U.S.  High- 
way 341  to  junction  U.S.  Highway  41, 
thence  north  along  U.S.  Highway  41  to 
iunction  U.S.  Highway  19,  thence  north 
along  U.S.  Highway  19  to  junction  U.S. 
Highway  76,  thence  east  along  U.S. 
Highway  76  to  junction  Georgia  High- 
way 75.  thence  north  along  Georgia 
Highway  75  to  the  Georgia-North  Caro- 
line State  line,  thence  east  along  the 
Georgia-North  Carolina  State  line  to  the 
Georgia-South  Carolina  State  line,  and 
thence  south  to  point  of  b^innlng.  "nie 
purpose  of  this  filing  is  to  eliminate  the 
gateway  of  Bassett.  Va. 

No.  MC  61825  (Sub-E758).  filed  March 
5. 1976.  Applicant:  ROY  STONE  TRANS- 
FER CORPORATION,  P.O.  Box  385,  Col- 
llnsvllle.  Va.  24078.  Applicant's  represen- 
tative: Harry  J.  Jordan,  1000  16th  Street, 
NW.,  Washington.  D.C.  20036.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  New  furniture,  between 
points  In  Washington,  and  points  In  Call- 
fomla,  Idaho,  Montana,  and  Oregon  on 
and  northwest  of  a  line  beginning  at 
Eureka.  Calif.,  and  extending  south  along 
UJB.  Highway  1  to  junction  California 
Highway  36,  thence  east  along  California 
Highway  36  to  junction  California  High- 
way 3,  thence  northeast  along  California 
Highway  3  to  junction  California  High- 
way 299,  thence  east  along  California 
Highway  299  to  junction  U.S.  Highway 
395,  thence  north  along  U.S.  Highway 
395  to  junction  Oregon  Highway  31, 
thence  northwest  along  Oregon  Highway 
3l^to  junction  U.S.  Highway  97.  thence 
ndrth  along  U.S.  Highway  97  to  junction 
Oregcm  Highway  218.  thence  east  along 
Oregon  Highway  218  to  Iunction  Oregon 
Highway  19,  thence  north  along  Oregon 
Highway  19  to  jiuiction  Oregon  Highway 
208,  thence  east  along  Oregon  Hisrhway 
206  to  junction  Oregon  Highway  74, 
thence  east  along  Oregon  Highway  74  to 
jimction  U.S.  Highway  395.  thence  north- 
east along  US.  Highway  395  to  junctiOT 
Oregon  Highway  11,  thence  northeast 
along  Oregon  Highway  11  to  the  Oregon- 
Washington  State  line,  thence  east  along 
the  Oregon-Washington  State  line  to  the 
Wahlngton-Idaho  State  line,  thence 
north  along  the  Washington-Idaho  State 
line  to  junction  U.S.  Highway  12,  thence 
east  along  U.S.  Highway  12  to  junction 
Montana  Highway  200.  thence  east  along 
Montana  Hi.ghway  200  to  junction  U.S. 
Highway  87.  thence  northeast  along  U.S. 
Highway  87  to  junction  Montana  High- 
way 232.  thence  north  along  Montana 
Highway  232  to  junction  Montana  High- 
way 233.  and  thence  north  along  Mon- 
tana Highway  233  to  the  United  States- 
Canadian  International  Boundary  line, 
on  the  one  hand,  and.  on  the  other,  those 
points  in  Georgia  on  and  bounded  by  a 
line  beginning  at  the  Tennessee-Georgia 
State  line  and  extending  south  along 
Georgia  Highway  71  to  junction  U.S. 
Highway  41,  thence  south  along  U.S. 
Hli^way  41  to  junctl(m  Georgia  Highway 
53,  thence  south  along  Georgia  Highway 


53.  to  junction  U.S.  Highway  27,  thence 
south  along  U.S.  Highway  27  to  junction 
Georgia  Highway  100,  thence  south  along 
Georgia  Highway  100  to  junction  Georgia 
Highway  166,  thence  west  along  Georgia 
Highway  166  to  the  Georgia-Alabama 
State  line,  thence  south  along  the 
Georgia-Alabama  State  line  to  the 
Georgia-Florida  State  line,  thence  south- 
east along  the  Georgia-Florida  State  line 
to  junction  U.S.  Highway  41,  thence 
north  along  U.S.  Highway  41  to  junction 
U.S.  Highway  341,  thence  northwest 
along  U.S.  Highway  341  to  junction  XJ£. 
Highway  41,  thence  north  along  U.S. 
Highway  41  to  junction  U.S.  Highway  19, 
thence  north  along  U.S.  Highway  19  to 
junction  U.S.  Highway  76,  thence  east 
al(»ng  U.S.  Highway  76  to  junction 
Georgia  Highway  75.  thence  north  along 
Georgia  Highway  75  to  the  Georgia- 
North  Carolina  State  line,  thence  west 
along  the  Georgia-North  CaroUna  State 
line  to  the  Georgia-Tennessee  State  line, 
and  thence  west  along  the  Georgia-Ten- 
nessee State  line  to  point  of  beginning. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  Basset,  Va. 

No.  MC  61825  (Sub  E759) ,  filed  March 
5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  CoUlnsvIlle,  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan,  1"00 
16th  Street  NW.,  Washington,  D.C.  20036. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Furniture  parts, 
frftm  points  in  Georgia  on  and  east  of  a 
line  beginning  at  the  South  Carolina- 
Georgia  State  line  and  extending  south- 
west along  U.S.  Highway  29  to  junction 
U.S.  Highway  129,  thence  south  along 
U.S.  Highway  129  to  junction  U.S.  High- 
way 23,  thence  southeast  along  U.8. 
Highway  23  to  junction  U.S.  Highway 
441,  thence  south  along  U.S.  Highway  441 
to  junction  Georgia  Highway  158,  thence 
southeast  along  Georgia  Highway  138 
to  junction  U.S.  Highway  82,  thence  east 
along  U.S.  Highway  82  to  junction  U.e. 
Highway  1,  thence  southeast  along  U.B. 
Highway  1  to  the  Georgia-Florida  State 
line,  to  points  In  Washington,  and  points 
in  California,  Idaho.  Montana.  Nevada, 
and  Oregon  on  and  northwest  of  a  line 
beginning  at  Fort  Bragg,  Calif.,  and  ex- 
tending south  along  California  High- 
way 1  to  junction  California  Highway  20, 
thence  southeast  along  California  High- 
way 20  to  junction  California  High- 
way 16,  thence  southeast  along  California 
Highway  16  to  Sacramento,  Calif.,  thence 
northeast  along  Interstate  Highway  SO 
to,  junction  U.S.  Highway  95,  thence 
northeast  along  U.S.  Highway  95  to  the 
Oregon-Idaho  State  line,  thence  north 
along  the  Oregon-Idaho  State  line  to 
jitnction  U.S.  Highway  20,  thence  east 
along  U.S.  Highway  20  to  Junction  XJ£. 
Highway  95,  thence  north  along  U.6. 
Highway  95  to  junction  Idaho  High- 
way 13,  thence  north  along  Idaho  High- 
way 13  to  junction  U.S.  Highway  12, 
thence  east  along  U.S.  Highway  12  to 
Junction  U.S.  Highway  10,  thence  soutti 
along  U.S.  Highway  10  to  junction  U.S. 
Highway  91,  thence  north  along  U.S. 
mghway  91  to  junction  U.S.  Highway  12. 


thence  east  along  U.S.  Highway  12  to 
junction  U.S.  Highway  191,  thence  north 
along  U.S.  Highway  191  to  junction  U.S. 
Highway  87,  thence  east  along  U.S. 
Highway  87  to  junction  Montana  High- 
way 200.  thence  east  along  Montana 
Highway  200  to  junction  Mountain  High- 
way 13,  thence  north  along  Montana 
Highway  13  to  junction  U.S.  Highway  2, 
thence  east  along  U.S.  Highway  2  to 
junction  Montana  Highway  16,  thence 
north  along  Montana  Highway  16  to 
junction  Montana  Highway  5,  thence 
east  along  Montana  Highway  5  to  the 
Montana-North  Dakota  State  line,  and 
thence  north  along  the  Montana-North 
Dakota  State  line  to  the  United  States - 
Canadian  International  Boimdary  line, 
restricted  against  the  transportation  of 
those  commodities  requiring  special 
equipment.  The  purpose  of  this  filing  Is 
to  eliminate  the  gateway  of  points  in 
Smyth  County.  Va.,  Lynchburg,  and 
Bedford,  Va. 

No.  MC  61825  (Sub-No.  E777),  filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385,  CollinsvUle,  Va.  24078.  AppUcant's 
representative:  Harry  J.  Jordan,  1000 
Sixteenth  St.  NW.,  Washington,  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irreg\ilar  routes,  transporting:  Furniture 
parts,  between  points  in  Delaware,  on  the 
one  hand,  and,  on  the  other  points  in 
Arizona,  California,  Colorado,  Idaho, 
Montana,  Nebraska,  Nevada,  New  Mex- 
ico, North  Dakota,  Oregon,  South  Da- 
kota, Utah,  Washington,  and  Wyoming. 
The  purpose  of  this  filing  is  to  elimin- 
ate the  gateway  of  Bassett,  Va. 

No.  MC  61825  (Sub  E785),  filed  March 
5,  1976^  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385.  CollinsviHe,  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan,  1000 
16th  Street  NW.,  Washington,  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Clocks, 
New  Furniture  and  Furniture  parts, 
from  New  York,  N.Y.,  and  points  in 
New  Jersey  on  and  south  of  U.S.  High- 
way 202,  and  points  in  Pennsylvania  on 
and  south  of  a  line  beginning  at  New 
Jersey-Pennsylvania  State  line  and  ex- 
tending southwest  along  U.S.  Highway 
202  to  Norristown,  Pa.,  thence  west  along 
U.S.  Highway  422  to  junction  U.S. 
Highway  322.  thence  west  along  U.S. 
Highway  322  to  Harrisburg,  Pa.,  thence 
southwest  along  U.S.  Highway  15  to 
junction  U.S.  Highway  15  Business, 
thence  south  along  U.S.  Highway  15 
Business  to  junction  U.S.  Highway  15, 
and  thence  south  along  U.S.  Highway  15 
to  the  Pennsylvania-Maryland  State 
Une,  to  points  in  Arizona,  California, 
Colorado,  Idaho,  Montana,  Nebraska. 
Nevada,  New  Mexico,  North  Dakota, 
Oregon,  South  Dakota,  Utah.  Washing- 
ton, and  Wyoming,  restricted  against 
the  transportation  of  Class  A  and  B  Ex- 
plosives, commodities  in  bulk,  and  those 
requiring  special  equipment.  The  pur- 
pose of  this  filing  is  to  eliminate  the 
gateway  of  Roanoke,  Va. 
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No.     MC     61825     (Sub    E786>.     filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  Colllnsville,  Va.  24078.  ApiAicant's 
representative:  Harry  Jordan,  1000  16th 
Street    NW..    Washington,    D.C.    20036. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  ofver  ir- 
regular   routes,    transporting:     Clocks. 
New  furniture,  and  Fvmitttre  parts,  from 
points  in  Maryland  on  and  north  of  a 
line    beginning    at    the    Pennsylvania- 
Maryland  State  line  and  extending  east 
along  U.S.  Highway  40.  thence  east  along 
U.S.  Highway  40  Alternate  to  junction 
U.S.  Highway  40  near  Frederick.  Md., 
thence  east  along  U.S.  Highway  40  to 
junction  Maryland  Highway  144,  thence 
east   along  Maryland   Highway   144   to 
Baltimore,  Md.,  thence  to  the  Chesa- 
peake Bay,  thence  northeast  along  the 
shores  of  the  CJhesapeake  Bay  and  Elk 
River  to  the  Chesapeake  and  Delaware 
Canal,  and  thence  east  along  the-Chesa- 
peake  and  Delaware  Canal  to  the  Mary- 
land-Delaware State  line,  to  points  in 
Arizona,    California,    Colorado,    Idaho, 
Montana,  Nevada,  New  Mexico,  Oregon, 
Utah,  Washington.  Wyoming,  and  points 
in  Nebraska,  North  Dakota  and  South 
Dakota  on  and  west  of  a  line  beginning 
at  the  Kansas-Nebraska  State  line  and 
extending  north  along  Nebraska  High- 
way 161  to  junction  U.S.  Highway  34, 
thence   northeast   along   U.S.   Highway 
34  to  junction  Nebraska  Highway   61, 
thence  north  along  Nebraska  Highway 
61  to  junction  U.S.  Highway  6,  thence 
northwest  along  U.S.  Highway  «  to  the 
Nebraska-Colorado    State    line,    thence 
north     along     the     Nebraska-Colorado 
State  line  to  junction  Nebraska  Highway 
27,  thence  north  along  Nebraska  High- 
way 27   to  junction  U.S.  Highway  26, 
thence  northwest  along  UJ3.  Highway 
26   to  jimction  Nebraska  Highway   29. 
thence  north  along  Nebraska  Highway 
29  to  junction  U.S.  Highway  20,  thaice 
west    along   U.S.    Highway    20    to    the 
Nebraska-Wyoming   State  line,   thence 
north    along    the    N^raska-Wyoming 
State  line  to  the  Nebraska-South  Dakota 
State  line,  thence  east  along  the  Ne- 
braska-South Dakota  State  line  to  jimc- 
tion South  Dakota  Highway  71,  thence 
north  along  South  Dakota  Highway  71 
to  junction  U.S.  Highway  385,  thence 
southeast  along  U.S.  Highway   385   to 
junction    South    Dakota    Highway    79, 
thence  north  along  South  Dakota  High- 
way 79  to  junction  South  Dakota  Hi^- 
way  168,  thence  northwest  ak»g  South 
Dakota  Highway   168  to  junction  U.S. 
Highway  85,  thence  north  along  U.S. 
Highway  85  to  junction  North  Dakota 
Highway  21,  thence  east  along  North 
Dakota  Highway  21  to  junction  North 
Dakota  Highway  22.  thence  north  along 
North  Dakota  Highway  22  to  Junction 
North  Dakota  Highway  23.  thence  east 
along  North  Dakota  Highway  23  to  junc- 
tion U.S.  Highway  83,  and  thence  north 
along  U.S.  Highway  83  to  the  United 
States-Canadian  IntCTnational  Bound- 
ary line,  restricted  against  the  trMispor- 
tation  of  Class  A  and  B  explosives,  cam- 
modities  in  bulk,  and   those  requiring 
special  equipment.  The  purpose  of  this 
filing   is   to  eliminate  the  gateway   of 
Roanoke,  Va. 


No.     MC     61825     'Sub     E787>,     filed 
March  5.  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATICW,  P.O.  Box 
385,  CtoUinsville.  Va.   24078.  Applicants 
representative:    Harry   J.  Jordan.    1000 
16th  Street  NW..  Washington.  D.C.  20036. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular   routes,    transporting:     Clocks. 
New  furniture,  and  Furniture  parts,  from 
points  in  Marjiand  on  and  north  of  a 
line    beginning    at    the    Pennsylvania- 
Maryland  State  line  and  extending  south 
along  Interstate  Highway  81  to  junction 
U.srHighway  40,  thence  east  along  U.S. 
Highway  40  to  Hagerstown.  Md.,  thence 
east  along  UJS.  Highway  40  Alternate  to 
Junction  U.S.  Highway  40  near  Frederick, 
Md.,  thence  east  along  U.S.  Highway  40 
to    junction    Maryland    Highway     144. 
thence  east  along  Maryland  Highway  144 
to  Baltimore.  Md.,  thence  to  the  Chesa- 
peake Bay.  thence  northeast  along  the 
shores  of  the  Chesapeake  Bay  and  Elk 
River  to  the  ChesapesJte  and  Delaware 
Canal,  and  thaace  east  along  the  (Chesa- 
peake and  Delaware  Canal  to  the  Mary- 
land-Delaware State  line,  to  points  in 
Nebraska,  North  Dakota,  and  South  Da- 
kota on  and  east  of  a  line  beginning  at 
the    Kansas-Nebraska    State    line    and 
extending  north  along  Nebraska  High- 
way  161  to  jimction  U.S.  Highway  34. 
thence  northeast  al<Hig  U.S.  Highway  34 
to  junction  Nebraska  Highway  61,  thence 
north   along  Nebraska   Highway   61    to 
junction  U.S.  Highway  6,  thence  north- 
west a!ong  U.S.  Highway  6  to  the  Ne- 
Iwaska-Colorado  State  line,  thence  north 
along  the  Nebraska -Colorado  State  line 
to  junction  Nebraska  Highway  27,  thence 
north   along  Nebraska  Highway   27   to 
junction  U.S.  Highway  26,  thence  north- 
west along  U^.  Highway  26  to  junction 
Nebraska    Highway    29,    thence    north 
along  Nebraska  Highway  29  to  junction 
U.S.  Highway  20.  thence  west  along  U.S. 
Highway  20  to  the  Nebraska-VSTyoming 
State  line,  thence  north  along  the  Ne- 
braska-Wyoming State  line  to  the  Ne- 
braska-South Dakota  State  Une,  thence 
east  along  the  Nebraska-South  Dakota 
State  Une   to   junction  South  Dakota 
Highway  71,  thence  north  along  South 
Dakota    Highway    71    to   junction   UJS. 
Hi^way  385.  thence  southeast  along  UjS. 
Hle^way  385  to  junction  South  Dakota 
Higjiway  79,  thence  north  along  South 
Dakota  Highway  79  to  junction  South 
Dakota  Highway  168,  thence  northwest 
along   South    Dakota   Highway    168    to 
junction  U.S.  Highway  85,  thence  north 
akmg  U.S.  Highway  85  to  junction  North 
Dakota  Highway  21,  thence  east  aiong 
North  Dakota  Highway  21  to  junction 
North  Dakota  Highway  22,  thaice  north 
along  Ncxth  Dakota  Highway  22  to  junc- 
tion North  Dakota  Hlfi^way  23,  thence 
east  along  North  Dakota  Highwsiy  23  to 
junction  U.S.  Highway  83,  and  thence 
north   along   U.S.    Highway   83    to  the 
United    States-Canadian    International 
Boundary   line,    restricted    against   tiie 
transportation  of  Class  A  and  B  explo- 
sives, ccxnmodities   in  bulk,   and  those 
requiring  special  equliHuent.  The  pur- 
pose of  this  filing  is  to  eliminate  the 
gateway  of  Roanoke.  Va. 


No.     MC     61825      iSub-E788K     filed 
March  5.  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385.  CoUinsville,  Va.  24078.  Applicant's 
representative:    Harry   J.   Jordan,    1000 
16th    Street,    N.W..    Washington.    DC. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular      routes,      transporting:      (1) 
Clocks.  New  Furniture,  and  Furni'ure 
parts,  from  points  in  Arizona,  California, 
Colorado.    Idaho.    Montana,    Nebraska. 
Nevada,    New    Mexico.    North    Dakota, 
Oregon.  South  Dakota,  Utah.  Washing- 
ton, and  Wyoming,  to  New  York,  New 
Ywk,    and    Newark,    New    Jersey,    and 
points  in  New  Jersey  within  15  miles  of 
Newark.    N.J..    restricted    against    the 
transportatlMi  of  Class  A  and  B  explo- 
sives, commodities  in  bulk,  and  those  re- 
quiring special  equipment.  (2)  Materials, 
equipment   and   supplies,   used   in   the 
manufacture  and  distribution  of  clocks, 
new  furniture,  and  furniture  parts  (ex- 
cept in  bulk) ,  from  points  in  Arizona, 
California,   Colorado,   Idaho,  Montana. 
Nebraska,  Nevada.  New  Mexico,  North 
Dakota.   Oregon.   South  Dakota.  Utah. 
WashingtcNi,  and  Wycaning,  to  New  York. 
New  York,  and  Newtu-k.  New  Jersey,  and 
points  in  New  Jersey  within  15  miles  of 
Newark,    N.J.,    restricted    against    the 
transportation  of  Class  A  and  B  explo- 
sives, commodities  in  bulk,  and  those  re- 
quiring special  equipment.  The  purpose 
of  this  filing  is  to  eliminate  the  gateways 
of  Bedford  and  Lyncliburg.  Va..  and  Bal- 
timore. Md. 

No.  MC   61825    tSub-No.   E801),  filed 
March  5.  1976.  AppUcant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385,  Colllnsville.  Va.  24078.  Apphcants 
representative:    Harry    J.    Jordan,    1000 
Sixteenth  St.,  N.W.,  Washington.  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,   transporting:    Clocks, 
new  furniture,  and  furniture  parts,  from 
those  points  in  NortJi  CaroUna  (»  and 
east  of  a  line  beginning  at  the  Virginia- 
North  Carolina  State  line  and  extending 
along  U.S.  Highway  52  to  the  North  Caro- 
lina-South   Carolina    State    line,    and 
points  in  South  Carolina  on  and  east  of 
a  line  beginning  at  the  North  Carolina - 
South  Carolina  State  Une  and  extending 
south  along  U.S.  Highway  221  to  junction 
South    Carolina    Highway    176.    thence 
southeast  along  South  Carolina  Highway 
176  to  junction  U.S.  Highway  52.  thence 
south  along  U.S.  Highway  52  to  junction 
South  Carolina  Highway  7,  thence  south 
along  South  Carolina  Highway  7  to  junc- 
tion South  Carolina  Highway  171.  thence 
south  along  South  Carolina  Highway  171 
to   the   Atlantic   Ocean,    to   points    in 
Arizona.    California.    Colorado.    Idaho. 
Mixitana.      Nebraska.      Nevada,      New 
Mexico.   North  Dakota.  Oregon.   South 
Dakota,  Utah.  Washington,  and  Wyo- 
ming, restricted  against  the  transporta- 
tion of  class  A  and  B  explosives,  com- 
modities in  bulk,  and  those  requiring  spe- 
cial equipment.  The  purpose  of  this  filing 
is  to  eliminate  gateway  of  Ridgeway,  Va. 
No.  MC  61825    (Sid>-No.  E802),  filed 
March  5,  1976.  AppUcant:  ROY  STONE 
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TRANSFER  CORPORATION.  P.O.  BOX 
ses.  CoUinsvlUe.  Va.  24078.  AppUcanfs 
representative:  Harry  J.  Jordsm,  1000 
SUteenth  St..  N.W..  Washington,  D.a 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Clocks, 
new  furniture,  and  furniture  parts,  from 
points  in  South  Carolina  on  and  bounded 
ny  a  line  beginning  at  the  North  Caro- 
lina-South Carolina  State  line  and  ex- 
tending south  along  U.S.  Highway  25  to 
junction  U.S.  Highway  221.  thence  south 
along  U.S.  Highway  221  to  the  South 
Carolina-Georgia  State  line,  thence 
southeast  along  the  South  Carollna- 
Ocorgia  State  line  to  the  Atlantic  Ocean, 
thence  northeast  along  the  Atlantic 
Coast  to  Folly  Beach.  S.C..  thence  north 
along  South  Carolina  Highway  171  to 
junction  South  Carolina  Highway  7, 
thence  north  along  South  Carolina  High- 
way 7  to  junction  U.S.  Highway  52, 
thence  north  along  U.S.  Highway  52  to 
junction  U.S.  Highway  176.  thence  north- 
west along  U.S.  Highway  176  to  junction 
U.S.  Highway  221.  thence  north  along 
U.S.  Highway  221  to  the  South  Carolina- 
North  Carolina  State  line,  and  thence 
west  along  the  South  Carolina -North 
Carolina  State  line  to  point  of  beginning, 
to  points  In  California,  Idaho,  Montana, 
Nevada,  North  Dakota,  Oregon,  South 
Dakota.  Utah,  Washington,  and  Wyo- 
ming, and  points  In  Arizona,  Colorado, 
Nebraska,  and  New  Mexico  on,  north  and 
west  of  a  line  beginning  at  the  United 
States-Mexico  International  Boundary 
line  near  Douglas,  Ariz.,  and  extending 
north  along  U.S.  Highway  666  to  junc- 
tion U.S.  Highway  550,  thence  east  along 
n,S.  Highway  550  to  Junction  New  Mexico 
Highway  17,  thence  northeast  along  New 
Mexico  Highway  17  to  junction  Colorado 
Highway  17,  thence  northeast  along 
Colorado  Highway  17  to  Jtmctlon  Colo- 
rado Highway  140,  thenee  east  along 
Cblorado  Highway  140  to  junction  TJS. 
Highway  160,  thence  east  along  U.S. 
Highway  160  to  junction  U.S.  Highway 
85.  thence  north  alcnig  U.S.  Highway  85 
to  junction  Colorado  Highway  96.  thrice 
east  along  Colorado  Highway  96  to  the 
Cc^rado-Kansas  State  line,  thence  north 
along  the  Colorado-Ksmsas  State  line  to 
the  Kansas-Nebraska  State  line,  thence 
east  along  the  Kansas -Nebraska  State 
line  to  Junction  U.S.  Highway  281,  thence 
north  along  U.S.  Highway  281  to  junc- 
tion Nebraska  Highway  74,  thence  east 
along  Nebraska  Highway  74  to  junction 
Nebraska  Highway  14.  thence  north 
along  Nebraska  Highway  14  to  junction 
n.a.  Highway  6.  thence  northeast  alc«ig 
U.S.  Highway  6  to  junction  Nebraska 
Highway  66,  thence  east  ak»ig  Nebraska 
Highway  66  to  junction  U.S.  Highway  34. 
and  thence  east  along  U.S.  Highway  34 
to  the  Nebraska-Iowa  State  line,  re- 
stricted against  the  transpotratlon  of 
Class  A  and  B  explosives,  conunodltles 
In  bulk,  and  those  requiring  special 
equipment.  The  purpose  of  this  filing  Is 
to  eliminate  the  gateway  of  Rldgeway. 
Va. 

No.  MC  61825  (Sub-No.  E803),  filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 


386.  Colllnsvllle.  Va.  24078.  AppUcanfb 
representative:  Harry  J.  Jordan.  1000 
Sixteenth  St.,  N.W,  Washington.  D.C. 
20O36.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Clock$, 
neyj  furniture  and  furniture  parts,  from 
points  In  South  Carolina  on  and  west  at 
a  line  beglnixlng  at  the  North  Carohnar 
South  Carolina  State  line  and  extending 
south  along  U.S.  Highway  25  to  junction 
U.S.  Highway  221,  and  thence  south 
atong  U.S.  Highway  221  to  the  South 
Carolina-Georgia  State  line,  to  points  in 
California,  Idaho,  Montana,  Nevada. 
North  Dakota.  Oregon,  Utah,  Washing- 
tdp,  and  Wyoming,  and  points  in  Ari- 
zona, Colorado,  Nebraska,  and  South 
Dakota  on  and  northwest  of  a  line  begin- 
ning at  the  United  States-Mexico  Inter- 
national Boundary  line  near  Lakevllle, 
Ariz.,  and  extending  north  along  Arizona 
Highway  85  to  junction  Arizona  Highwajr 
86,  thence  east  along  Arizona  Highway  86 
to  junction  Indian  Trail  15,  thence  north 
along  Indian  Trail  15  to  junction  Arizona 
Highway  93.  thence  north  along  Arizona 
Highway  93  to  junction  U.S.  Highw'ay  89, 
thence  north  along  U.S.  Highway  89  to 
junction  Arizona  Highway  64,  thence 
northeast  along  Arizona  Highway  64  to 
junction  U.S.  Highway  89,  thence  north 
along  U.S.  Highway  89  to  junction  U.a. 
Highway  160,  thence  northeast  ulong 
VS.  Highway  160  to  junction  U.S.  High- 
way 550,  thence  north  along  U.S.  High- 
way 550  to  junction  U.S.  Highway  50, 
thence  east  along  U.S.  Highway  50  to 
junction  Colorado  Highway  135,  thence 
north  along  Colorado  Highway  135  to 
junction  Taylor  Road,  thence  northeast 
afcng  Taylor  Road  to  Junction  Rainbow 
Lane,  thence  east  along  Rainbow  Lane 
to  junction  Colorado  Highway  306. 
thence  east  along  Colorado  Highway  306 
to  junction  U.S.  Highway  24,  thence 
south  along  U.S.  Highway  24  to  junction 
U£.  Highway  285.  thence  northeast 
along  U.S.  Highway  285  to  junction  U.S. 
Highway  85,  thence  north  along  U.S. 
Highway  85  to  the  Colorado-Wyoming 
State  line. 

.Thence  east  along  the  Colorado- Wyo- 
ming State  line  to  the  Colorado-Nebras- 
ka State  line,  thence  east  Eilong  the  Oolo- 
ndo-N^raska  State  line  to  jimctlon  Ne- 
braska Highway  71.  thence  north  along 
Nlebraska  Highway  71  to  junction  U.$. 
BBghway  30,  thence  east  along  U.S.  High- 
way 30  to  Junction  U.S.  Highway  38$, 
thence  north  along  U.S.  Highway  385  to 
junction  Nebraska  Highway  2  thence  east 
along  Nebraska  Highway  2  to  Mullen, 
Nebr.,  thence  northeast  along  unnumber- 
ed highway  to  Valentine,  Nebr.,  thenoe 
north  along  U.8.  Highway  83  to  the  Ne- 
braska-South Dakota  State  line,  thenoe 
east  sHoDg  the  Nebraska-South  Dakota 
State  line  to  Jimctlon  UjS.  Highway  81, 
tiience  north  along  U.S.  Highway  81  to 
jvnctlon  South  Dakota  Highway  46, 
thence  east  along  South  Dakota  Hlghwasr 
4f  to  junction  South  Dakota  Highwaar 
19.  and  thence  east  along  South  Dakota 
^ghway  10  to  the  South  Dakota-Iowa 
State  Une,  thence  north  along  the  South 
Dakota-Iowa  State  line,  thence  north 
along  the  South  Dakota-Iowa  State  line, 
to    junction    South    Dakota-Minnesota 


State  line,  thence  north  to  the  South 
Dakota-Minnesota  State  to  junction 
North  Dakota -Minnesota  State  line,  and 
thence  north  to  the  North  Dakota-Min- 
nesota State  line,  restricted  against  the 
transportation  of  Classes  A  and  B  ex- 
plosives, commodities  in  bulk,  and  those 
requiring  special  equipment.  The  purpose 
of  this  filing  is  to  eliminate  the  gateway 
of  Rldgeway,  Va. 

No.  MC-61825  (Sub-No.  E804),  filed 
Xlarch  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  Collinsville,  Va.  24078.  Applicant's 
representative:  Harry  J: -Jordan,  1000 
Sixteenth  St..  N.W.,  Washington,  DC. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Clocks, 
new  furniture,  and  furniture  parts,  from 
potots  In  North  Carolina  on  and  bounded 
by  a  line  beginning  at  the  Tennessee - 
North  Carolina  State  line  and  extend - 
Ign  south  along  U.S.  Highway  421  to 
jimctlon  U.S.  Highway  321,  thence 
southeast  along  US.  Highway  3:?1  t. 
junction  U.S.  Highway  321  A,  thence 
southeast  along  U.S.  Highway  321 A  to 
junction  US  Highway  321.  thence 
southeast  along  UB.  Highway  321  to 
junction  North  Carolina  Highway  127, 
thence  south  along  North  Carolina 
Highway  127  to  junction  North  Carolina 
Highway  10,  thence  southwest  along 
North  Carolina  Highway  10  to  junction 
North  Carolina  Highway  18,  thence 
south  along  North  Carolina  Highway  18 
to  junction  U.S.  Highway  74,  thence  east 
along  U.S.  Highway  74  to  junction  North 
CJaroima  Highway  216,  thence  southwest 
along  North  Carolina  Highway  216  to 
the  North  Carolina-South  Carolina 
State  line,  thence  east  along  the  North 
Carolina-South  Carolina  State  line  to 
junction  U.S.  Highway  52,  thence  north 
along  U.S.  Highway  52  to  the  Nol■tl^ 
Carolina-Virginia  State  line,  thence 
west  along  the  North  Carolina-Virginia 
State  line  to  the  North  Carolina-Ten- 
nessee State  line,  and  thence  south 
along  the  North  Carolina-Tennessee 
State  line  to  point  of  beginning,  to 
pomts  to  Arizona,  California.  Idaho. 
Montana  Nevada,  North  Dakota, 
Oregon,  South  Dakota.  Utah.  Washing- 
ton, and  Wyomtog.  and  potots  to  Colo- 
rado. Nebraska,  and  New  Mexico  on. 
west  and  north  of  a  Une  beginntog  at 
the  Texas-New  Mexico  State  Ime  and 
extending  north  along  U.S.  Highway  285 
to  junction  U.S.  Highway  285  Alternate, 
thence  north  along  U.S.  Highway  285 
Alternate  to  junction  U.S.  Highway  285. 
thence  northwest  along  US.  Highway  285 
to  Junction  New  Mexico  Highway  3. 
thence  north  along  New  Mexico  High- 
way 3  to  Junction  U.S.  Highway  85. 
thence  northeast  along  U.S.  Highway  85 
to  Junction  U.S.  Highway  160. 

Thenoe  east  along  U.S.  Highway  160  to 
junction  U.S.  Highway  350,  thence 
northeast  along  U.S.  Highway  350  to 
junction  U.S.  Highway  50,  thence  east 
along  U.S.  Highway  50  to  Port  Lyon, 
CTolo..  thence  north  along  unnumbered 
highway  to  junction  Colorado  Highway 
96  at  Haswell,  Colo.,  thence  east  along 
Colorado  Highway  96  to  junction  U.S. 
Highway  287,  thence  north  along  U.S. 
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Highway  287  to  junction  U.S.  Highway 
40,  thence  east  along  U.S.  Highway  40 
to  junction  U.S.  Highway  385.  thence 
north  along  U.S.  Highway  385  to  junc- 
tion U.S.  Highway  24,  thence  east  along 
U.S.  Highway  24  to  the  Colorado-Kansas 
State  Une,  thence  north  along  the  Colo- 
rado-Kansas State  line  to  the  Kansas- 
Nebraska  State  Itae,  thence  east  along 
the  Kansas -Nebraska  State  Une  to  junc- 
tion U.S.  Highway  83.  thence  north  along 
U.S.  Highway  83  to  junction  U.S.  High- 
way 6,  thence  east  along  U.S.  Highway  6 
to  junction  U.S.  Highway,  281,  thence 
north  along  U.S.  Highway  281  to  junc- 
tion U.S.  Highway  30,  thence  northeast 
along  U.S.  Highway  30  to  junction  Ne- 
braska Highway  15,  thence  north  along 
Nebraska  Highway  15  to  junction  Ne- 
braska Highway  91.  thence  east  along 
Nebraska  Highway  91  to  Junction  U.S. 
Highway  275,  thence  north  along  U.S. 
Highway  275  to  junction  Nebraska  High- 
way 9,  thence  north  along  Nebraska 
Highway  9  to  junction  Nebraska  High- 
way 51.  and  thence  east  along  Nebrsiska 
Highway  51  to  the  Nebraska -Iowa  State 
line,  restricted  against  the  transporta- 
tion of  Classes  A  and  B  explosives,  com- 
modities to  bulk,  and  those  requiring 
special  equipment. 

The  purpose  of  this  flJtog  is  to  elimi- 
nate the  gateways  of  Lynchburg,  and 
Bedford,  Va. 

No.  MC-61825    (Sub-No.   E805),  filed 
March  5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  CoUmsvUle,  Va.  24078.  Applicant's 
repr^entative :    Harry  J.  Jordan.   1000 
Sixteenth  St.,  N.W..  Washtogton.  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular   routes,   transporting:    Clocks, 
new  furniture,  and  furniture  parts,  from 
those  points  in  North  Carolina  on  and 
bounded  by  a  line  begmntog  at  the  Ten- 
nessee-North Carolina  State  line  and  ex- 
tending southeast  along  U.S.  Hl^way 
19E  to  junction  North  Caroltaa  Highway 
194,  thence  south  along  North  Caroltaa 
Highway  194  to  junction  U.S.  Highway 
221,  therice  south  along  U.S.  Highway  221 
to  the  North  Carolina-South  Caroltaa 
State  line,  thence  east  along  the  North 
CaroUna-South   Carolina  State  Itoe  to 
junction  North  Caroltaa  Highway  216. 
thence  northeast  along  North  Caroltaa 
Highway  216  to  junction  U.S.  Highway 
74,  thence  west  along  U.S.  Highway  74  to 
junction  North   Carolina   Highway    18, 
thence  north  along  North  Carolina  High- 
way 18  to  junction  North  Carolina  High- 
way 10,  thence  northeast  along  North 
Caroltaa  Highway  10  to  junction  North 
Caroltaa    Highway    127,    thence    north 
along  North  Carolina  Highway  127  to 
junction  U.S.  Highway  321.  thence  north- 
west along  U.S.  Highway  321  to  jimctlon 
U.S.    Highway    321    Alternate,    tiience 
northwest  along  U.S.  Highway  321  Al- 
ternate to  junction  U.S.  Highway  321. 
thence  northwest  along  U.S.  HlsSiway  321 
to  Junction  U.S.  Highway   421,   thence 
northwest  along  U.S.  HIiAMray  421  to  the 
Nortil    CaroUna-Tennessee    State   line, 
and  ttteuct  southwest  along  North  Caro- 
lina-Tennessee State  Une  to  potot  of  be- 
ginning, to  potots  to  Arizona,  California, 


Idaho.  Montana.  Neveda,  North  Dakota. 
Oregoa,  Utah,  Washtogton,  and  Wyo- 
ming, and  potots  in  Colorado,  Nebraska. 
New  Mexico,  and  South  Dakota  on,  north 
and  west  of  a  Une  begtanlng  at  the 
united  States-Mexico  International 
Boundary  Itae  at  the  New  Mexico-Texas 
State  Itae  and  extending  north  along 
U.S.  Highway  85  to  junction  New  Mexico 
Highway  52,  thence  north  along  New 
Mexico  Highway  52  to  junction  New 
Mexico  Highway  78,  thence  north  along 
New  Mexico  Highway  78  to  junction  U.S. 
Highway  60,  thence  west  along  U.S. 
Highway  60  to  junction  to  New  Mexico 
Highway  117,  thence  north  along  New 
Mexico  Highway  117  to  junction  U.S. 
Highway  66. 

Thence  northwest  along  U.S.  Highway 
66  to  junction  New  Mexico  Highway  57, 
thence  north  along  New  Mexico  High- 
way 57  to  junction  New  Mexico  Highway 
44,  thence  southeasf  along  New  Mexico 
Highway    44   to   junction   New   Mexico 
Highway   96,   thence  north   along  New 
Mexico   Highway    96   to   junction    New 
Mexico  Highway  112,  thence  north  along 
New  Mexico  Highway  112  to  junction 
VS.  Highway  84,  thence  north  along  U.S. 
Highway    84    to   junction   New   Mexico 
Highway  17.  thence  northeast  along  New 
Mexico  Highway  17  to  junction  Colorado 
Highway  17,  thence  northeast  along  Col- 
orado Highway  17  to  junction  U.S.  High- 
way 285.  thence  north  along  U.S.  High- 
way  285   to  junction  U.S.  Highway  50. 
thence  east  along  U.S.  Highway  50  to 
junction  U.S.  Highway  85,  thence  north 
along  U.S.  Highway  85  to  Junction  U.S. 
Highway  6.  thence  northeast  along  U.S. 
Highway  6  to  junction  Interstate  High- 
way SOS,  thence  east  along  Interstate 
Highway    SOS    to    junction    Interstate 
Highway  80.  thence  east  along  Interstate 
80  to  junction  U.S.  Highway  83.  thence 
north  along  U.S.  Highway  83  to  juncUon 
Nebraska  Highway  2.  thence  southeast 
along  Nebraska  Highway  2  to  junction 
Nebraska  Highway  91,  thence  east  along 
Nebraska  Highway  91   to  jimctlon  Ne- 
braska Highway  7,  thence  north  along 
Nebraska  Highway  7  to  junction  U.S. 
Highway  20,  thence  east  along  U.S.  High- 
way 20  to  junction  Nebraska  Highway  11, 
thence  north  along  Nebraska  Highway  11 
to   junction   U.S.    Highway    18.    thence 
northeast  along  U.S.  Highway  18  to  junc- 
tion South  Dakota  Highway  37.  thence 
north  along  South  Dakota  Highway  37  to 
junction    South    Dakota    Highway    44, 
thence  east  along  South  Dakota  Highway 
44  to  Junction  U-S.  Highway  81,  thence 
north  along  U.S.  mghway  81  to  Junction 
U.S.  Highway  16,  thence  east  along  U.S. 
Highway  16  to  the  South  Dakota-Min- 
nesota State  Itoe,  Restricted  against  the 
transportation  of  Class  A  and  B  explo- 
sives, commodities  to  bulk,  and  those  re- 
qulrtog  special  equipment.  The  purpose 
of  this  flUng  is  to  ellmtoate  the  gate- 
ways at  Lynchburg  and  Bedford,  Va. 

No.  MC-61825  (Sub-No.  E809),  fUed 
Mstfch  5.  1976.  AppUcant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385,  Collinsville,  Va.  24078.  AppUcant's 
represaitative:  Harry  J.  Jordan,  1000 
Sixteenth  St,  N.W,  Washington,  D.C. 
20036.  Authority  sought  to  operate  as  a 


common  carrier,  by  motor  vdiicle.  over 
irregular   routes,    transporting:    Clocks, 
new  furniture,  and  furniture  parts,  tma 
those  potots  to  North  C^aroUna  on  and 
bounded  by  a  line  beginning  at  the  Ten- 
nessee-North Caroltaa  State  Itoe  and  ex- 
tending south  alcmg  U.S.  Highway  129  to 
Andrews.  N.C.   thence  northeast  along 
U.S.  Highway  19  to  junction  North  Caro- 
Itae  Highway  28,  thence  southeast  along 
North  Caroltaa  Highway  28  U>  junction 
U.S.  Highway  441.  thence  souUi  alcxig 
U.S.  Highway  441  to  the  North  Caroltaa - 
Georgia  State  Itae,  thence  east  along  the 
North  Caroltaa -Georgia  State  Une  to  the 
North    Carolma-South   Carolina   State 
Une  to  junctirai  U.S.  Highway  221,  thence 
north  along  U.S.  Highway  221  to  junc- 
tiOTi  North  Carolina  Highway  194,  thence 
north  along  North  Caroltaa  Highway  194 
to  juncticm  U.S.  Highway  19E.  thence 
northwest  along  U.S.  Highway  19E  to  the 
North    Carolina-Tennessee    State    Itae. 
thence  southwest  along  the  North  Caro- 
lina-Teimessee  State  Itae  to  potat  of  be- 
ginning, to  potats  to  Oregon  and  Wa.':h- 
tagton,  and  potats  ta  California.  Idaho. 
Montana.  Nevada,  and  North  Dakota  on. 
north  and  west  of  a  Une  begirmtag  at 
Monterey,  California  and  extendtag  east 
along  California  Highway  68  to  junctiwl 
U.S.    Highway    101.    thence    northwest 
along  U.S.  Highway  101  to  junction  Cali- 
fornia Highway  17.  thence  north  along 
(California  Highway  17  to  junction  un- 
numbered Highway  at  Milpitas,  Calif., 
thence  east  along  unnumbered  Highway 
to    junction    Interstate    Highway    680, 
thence  north  along  Interstate  Highway 
680  to  junction  Interstate  High^s-ay  580. 
thence  southeast  along  Interstate  High- 
way 580  to  junction  Interstate  Highway 
5.  thence  east  along  Interstate  Highway 
5  to  junction  California  Highway  132. 
th«icc   east  along  CaUfomia  Highway 
132  to  junction  California  Highway  108, 
thence  northeast  along  C:alifomia  High- 
way 108  to  junction  California  Highway 
120, 

Thence  east  along  California  Highway 
120  to  jimctlon  U.S.  Highway  6,  thence 
east  along  U.S.  Highway  6  to  junction 
Nevada  Highway  8A,  thence  north  along 
Nevada  Highway  8A  to  junction  Nevada 
Highway  82,  thence  north  along  Nevada 
Highway  82  to  Junction  U.S.  Highway  50. 
thence  east  along  U.S.  Highway  50  to 
junction  Nevada  Highway  46.  thence 
north  along  Nevada  Highway  46  to  junc- 
tion U.S.  Highway  40,  thence  east  along 
UJS.  Highway  40  to  junction  U.S.  High- 
way 93,  thence  north  along  U.S.  Highway 
93  to  junction  U.S.  Highway  93  Alternate, 
thence  northeast  along  U.S.  Highway  93 
Alternate  to  Junction  U.S.  Highway  20. 
thence  east  along  U.S.  Highway  20  to 
junction  Idaho  Highway  22.  thence 
northeast  along  Idaho  Highway  22  to 
junction  U.S.  Highway  91,  thence  north 
along  U.S.  Highway  91  to  the  Idaho- 
Montana  State  line,  thence  east  along 
ttie  Idaho-Montana  State  Itae  to  the 
Idaho-Wyomtag-Montana  State  Une, 
thence  north  and  east  along  the  Wyo- 
ming-Mcmtana  State  Une  to  junction 
U.S.  Highway  212,  thence  northeast 
along  U.S.  Highway  212  to  junction  U.S. 
Highway  10,  thence  northeast  along  U.S. 
Highway  10  to  junction  U.S.  Highway  12, 
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thence  east  along  U.S.  Highway  12  to 
junction  U.S.  Highway  85.  thence  north 
along  U.S.  Highway  85  to  junction  North 
Dakota  Highway  21,  thence  east  along 
North  Dakota  Highway  21  to  junction 
North  Dakota  Highway  22,  thence  north 
along  North  Dakota  Highway  22  to  junc- 
tion U.S.  Highway  10,  thence  east  along 
U.S.  Highway  10  to  junction  North  Da- 
kota Highway  31,  thence  north  along 
North  Dakota  Highway  31  to  junction 
North  Dakota  Highway  200A.  thence  east 
along  North  Dakota  Highway  200A  to 
junction  U.S.  Highway  83,  thence  north 
along  U.S.  Highway  83  to  junction  North 
Dakota  Highway  200. 

Thence  east  along  North  Dakota  High- 
way 200  to  junction  North  Dakota  High- 
way 41.  thence  north  along  North  Dakota 
Highway  41  to  jxmction  U.S.  Highway  52, 
thence  southeast  along  UJS.  Highway  52 
to  junction  North  Dakota  Highway  14, 
thence  north  along  North  Dakota  High- 
way 14  to  jimctlon  U.S.  Highway  2, 
thence  east  along  U.S.  Highway  2  to 
junction  North  Dakota  Highway  3.  thence 
north  along  North  Dakota  Highway  3  to 
junction  North  Dakota  Highway  66, 
thence  east  along  North  Dakota  High- 
way 66  to  junction  U.S.  Highway  281, 
tbence  north  along  U.S.  Highway  281  to 
Jimctlon  North  E>akota  Highway  5.  thence 
east  along  North  Dakota  Highway  5  to 
junction  North  Dakota  Highway  20, 
thence  north  along  North  Dakota  High- 
^eay  20  to  the  United  States-Canadian 
International  Boundary  line,  restricted 
against  the  transportation  of  Class  A  and 
B  explosives,  commodities  In  bulk,  and 
those  requiring  special  equipment. 

I'The  purpose  of  this  filing  is  to  elimi- 
nate the  gateways  of  Bedford  and  Lsmch- 
burg,  Va. 

No.  MC  61825  (Sub-No.  E809) ,  filed 
March  5,  1976.  AppUcant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385.  Colllnsville.  Va.  24078.  Applicant's 
representative:  Harry  J.  JOTdan,  1000 
Sixteenth  St..  NW.,  Washlngtwi,  DC. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  l;y  motor  vehicle,  over 
izregular  routes,  transporting:  Clocks, 
materials,  equipment,  and  supplies,  used 
In  the  manufacture  and  distribution  of 
clocks,  new  furniture  and  furniture  parts 
(except  tn  Inilk).  from  points  In  Idaho, 
Montana,  North  Dakota,  Oregon,  and 
Washington,  and  points  in  California, 
Colorado.  Nebraska.  Nevada.  South  Da- 
kota, Utah,  and  Wyoming  on.  west  and 
north  of  a  line  beginning  at  San  Diego, 
OBkllf..  and  extending  east  along  Inter- 
state Highway  8  to  junction  CTalifomia 
Highway  67,  thence  north  along  Califor- 
nia Highway  67  to  Junction  California 
Highway  78,  thence  east  along  California 
Highway  78  to  junction  California  High- 
way 79,  thence  north  along  California 
Highway  79  to  junction  Callfomla  High- 
way 71,  thence  east  along  Callfomla 
Highway  71  to  junction  California  High- 
way 74,  thence  northeast  along  Califor- 
nia Highway  74  to  junctlcm  Callfomla 
Highway  111,  thence  east  along  Califor- 
nia Highway  111  to  junction  Interstate 
Highway  10  ftt  Indlo,  Callfomla,  thence 
west   aloDg  Interstate  Highway   10   to 


junction  Interstate  Highway  15,  thenee 
northeast  along  Interstate  Highway  15 
to  junction  California  Highway  127, 
thence  north  along  C?allfomla  Highway 
127  to  junction  Nevada  Highway  20, 
thence  north  along  Nevada  Highway  39 
to  junction  U.S.  Highway  95,  thenee 
northwest  along  U.S.  Highway  95  to  junc- 
tion U.S.  Highway  6,  thence  east  along 
U.S., Highway  6  to  junction  Utah  High- 
way 56,  thence  east  along  Utah  Highway 
56  to  jimctlon  Utah  Highway  14,  thenee 
eEist  along  Utah  Highway  14  to  junction 
U.S.  Highway  89,  thence  north  along  U.B. 
Highway  89  to  jimctlon  Utah  Highway 
12,  thence  northeast  along  Utah  Highway 
12  to  junction  Utah  Highway  24.  thence 
tlK>rtheast  along  Utah  Highway  24  to 
junction  Interstate  Highway  70,  thenee 
east  along  Interstate  Highway  70  to  junc- 
tion U.S.  Highway  163,  thence  southeeet 
along  U.S.  Highway  163  to  junction  Utah 
Highway  128,  thehce  northeast  along 
Utah  Highway  128  to  jimctlon  U.S.  High- 
way 6,  thence  east  along  U.S.  Highway 
6  to  junction  U.S.  Highway  50  at  Grand 
Junction,  Ctolo.,  thence  west  along  UB. 
Highway  50  to  junction  Colorado  High- 
way 139. 

Thence  north  along  Colorado  Highway 
139  to  junction  Colorado  Highway  04, 
thence  northwest  sJong  Colorado  High- 
way 64  to  junction  U.S.  Highway  40, 
thence  east  along  U.S.  Highway  40  to 
junction  Colorado  Highway  789,  thence 
north  along  Colorado  Highway  789  to 
junction  Wyoming  Highway  789,  thence 
north  along  Wyoming  Highway  789  to 
jimctlon  Wyc«ning  Highway  70,  thence 
east  along  Wyoming  Highway  70  to  junc-,^ 
tlon  Wyoming  Highway  230,  thence  norlh~ 
along  Wyoming  Highway  230  to  junction 
Wyoming  Highway  130.  thence  east  along 
Wyoming  Highway  130  to  jimctlon  XJB. 

Sghway  287,  thence  north  along  TJJS. 
ghway  287  to  junction  Wy<Hnlng  High- 
way 34,  thence  northeast  along  Wyoming 
Highway  34  to  junction  U.S.  Highway  87. 
thence  north  along  U.S.  Highway  87  to 
junction  U.S.  Highway  20,  thence  east 
along  U.S.  Highway  20  to  junction  Ne- 
braska Highway  61,  thence  north  along 
Nebraska  Highway  61  to  junction  South 
Dakota  Highway  73,  thence  north  along 
Sbuth  Dakota  EUghway  73  to  junction 
U.S.  Highway  18,  thence  east  along  JJB. 
Highway  18  to  jimctlon  U.S.  Highway 
183,  thence  north  along  U.S.  Highway 
183,  to  junction  U.S.  Highway  16.  thence 
east  along  U.S.  Highway  16  to  junction 
South  Dakota  Highway  45,  thence  north 
along  South  Dakota  Highway  45  to  junc- 
tion South  Dakota  Highway  34.  tiience 
east  along  South  Dakota  Highway  34  to 
junction  South  Dakota  Highway  25. 
thence  north  along  South  Dakota  High- 
way 25  to  junction  U.S.  Highway  14,  and 
thence  east  along  U.8.  Highway  14  to  the 
Sputh  Dakota-Minnesota  State  line,  to 
points  in  South  Carolina  on  and  bounded 
by  a  line  beginning  at  the  North  Caro- 
lina-South Carolina  State  line  and  ex- 
tending along  U.S.  Highway  25  to  Junc- 
tion South  Carolina  Highway  11.  ttieace 
west  along  South  Carolina  Hl^way  11  to 
janction  U.S.  Highway  276,  thence  south 
along  U.S.  Highway  276  to  junction  South 
Clarolina  Highway  186.  , 


Thence  south  along  South  Cciolina 
Highway  186  to  junction  South  Carolina 
Highway  135.  thence  south  along  South 
C:^ollna  Highway  135  to  junction  U.S. 
Highway  178,  thence  south  along  U.S. 
Highway  178  to  junction  South  Carolina 
Highway  28,  thence  southeast  along 
South  Carolina  Highway  28  to  the  South 
Carolina-CSeorgia  State  line,  thence 
southeast  along  the  South  Carolina- 
Georgia  State  line  to  the  Atlantic  Ocean, 
thence  northeast  along  the  Atlantic 
Coast  to  the  Edisto  River,  thence  nortli 
along  the  Edisto  River  to  junction  U.S. 
Highway  15,  thence  north  along  U.S. 
Highway  15  to  junction  U.S.  Highway 
178,  thence  northwest  along  U.S.  High- 
way 178  to  junction  U.S.  Highway  21, 
thence  northwest  along  U.S.  Highway  21 
to  Jtmction  South  Carolina  Highway  6. 
thence  northwest  along  South  Carolina 
Highway  6  to  Junction  South  Carolina 
Highway  60.  thence  east  along  South 
Carolina  Highway  60  to  jimctlon  U.S. 
Highway  176.  thence  northwest  along 
U.S.  Highway  176  to  junction  U.S.  High- 
way 321,  thence  north  along  U.S.  High- 
way 221  to  the  South  Carolina-North 
Carolina  State  line,  and  thence  west 
along  the  South  Carolina-North  Carolina 
State  line  to  point  of  beginning,  re- 
stricted against  the  transportation  of 
those  commodities  requiring  special 
equipment.  The  purpose  of  this  filing  is 
to  eliminate  the  gateways  of  Bedford 
and  Lynchburg,  Va. 

No.  MC  61825  (Sub-No.  E811),  filed 
March  5,  1976.  AppUcant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385.  Colllnsville.  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan.  1000 
Sixteenth  St..  N.W.,  Washington.  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Clocks, 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
clocks,  new  furniture  and  furniture  parts 
(except  in  bulk) ,  from  points  in  Arizona. 
California,  Idaho,  Montana,  Nevada, 
North  Dakota,  Oregon,  Utah,  Washing- 
t<Hi,  and  Wyoming,  and  points  in  Colo- 
rsulo,  Nebraska,  New  Mexico,  and  South 
Dakota  on,  north  and  west  of  a  line  be- 
ginning at  the  United  States -Mexico  In- 
ternational Boundary  line  and  extending 
north  along  the  New  Mexico-Texas  State 
line  to  junction  U.S.  Highway  85,  thence 
north  along  U.S.  Highway  85  to  junction 
New  Mexico  Highway  52,  thence  north 
along  New  Mexico  Highway  52  to  junc- 
tion New  Mexico  Highway  78,  thence 
north  along  New  Mexico  Highway  78  to 
Junction  U.S.  Highway  60.  thence  west 
along  U.S.  Highway  60  to  junction  New 
Mexico  Highway  117.  thence  north  along 
New  Mexico  Highway  117  to  Junctloo 
U.S.  Highway  66,  thence  northwest  along 
UJS.  Highway  66  to  Junction  New  Mexico 
Highway  57,  thence  north  aioag  New 
Mexico  Highway  57  to  Jimctlon  New  Mex- 
ico Highway  44.  thence  southeast  al<Hig 
New  Mexico  Highway  44  to  Junction  New 
Mexico  Highway  96.  ttnaace  north  along 
New  Mexico  Highway  96  to  junctloD  Htm 
Mexico  Highway  112.  thence  nortli  aloof 
New  Mexico  Highway  112  to  jvnetfoa 
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U.S.  Highway  84,  thence  north  along 
UJS.  Highway  84  to  Juncti(m  New  Mexico 
Highway  17,  thence  northeast  along  New 
Mexico  EUghway  17  to  Junction  (^lorado 
Highway  17,  thence  northeast  along 
CX>Iorado  Highway  17  to  Junction  UJS. 
EQghway  285,  thoice  north  alcmg  XJB. 
Highway  285  to  juncticm  U.6.  Highway 
50,  thence  east  along  UJS.  mghway  50  to 
junction  U.S.  Highway  85,  thence  north 
along  U.S.  Highway  85  to  Junction  UJ5. 
Highway  6.  thence  northeast  along  XJB. 
Highway  6  to  Junction  Interstate  High- 
way SOS,  thence  east  along  Interstate 
Highway  8(KS  to  Junction  Intostate 
Highway  80. 

Thence  east  along  Interstate  Hi^way 
80  to  Junction  U.S.  EQghway  83.  thence 
north  along  U.S.  Highway  83  to  Junctl<Hi 
Nd3raska  Highway  2,  thence  southeast 
along  Nebraska  Highway  2  to  Junction 
Nebraska  Highway  91,  thence  east  along 
Nebraska  Highway  91  to  Junction  Ne- 
braska Highway  7,  thence  north  along 
Nebraska  Highway  7  to  Jtmction  XJB. 
HlghwGky  20,  thence  east  along  XJB.  High- 
way 20  to  junction  Nebraska  Highway  11, 
thence  north  along  Nebraska  Highway 
11  to  Junction  UJS.  Highway  18,  thence 
northeast  along  XJB.  Highway  18  to 
junction  South  Dakota  Highway  37, 
thence  north  along  South  Dakota  High- 
way 37  to  junction  South  Dakota  High- 
way 44,  thence  east  along  South  Dakota 
Highway  44  to  junction  U.S.  Highway 
81i  thraice  north  along  UJS.  Highway  81 
to  Junction  U.S.  Highway  16,  and  thence 
east  along  U.S.  Highway  16  to  the  South 
Dakota-Minnesota  State  line,  to  points 
in  North  Carolina  on  and  bounded  by  a 
line  beginning  at  the  Tezmessee-North 
Carolina  State  line  and  extending  south- 
east along  XJB.  Highway  19E  to  Junction 
North  Carolina  EUghway  194,  thence 
south  along  North  Carolina  Highway  194 
to  Junction  UJS.  Highway  221.  thence 
south  along  UJS.  Highway  221  to  the 
North  Carolina-South  Carolina  State 
line,  thence  east  along  the  North  Caro- 
lina-South Carolina  State  line  to  Junc- 
tion North  CTarolina  Highway  216.  thence 
northeast  along  North  Carolina  High- 
way 216  to  Junction  U.S.  Highway  74. 
thence  west  along  UJS.  Highway  74  to 
Junction  North  Carolina  Highway  18, 
thence  north  along  North  Carolina  High- 
way 18  to  Junctl(m  North  Carolina  mgh- 
way 10,  thence  northeast  along  N<Hth 
Carolina  Highway  10  to  Junction  North 
Carolina  Highway  127.  thenee  north 
along  North  Carolina  Highway  127  to 
Junction  UJS.  Highway  321.  thence  north- 
west alcmg  UJS.  Highway  321  to  juncti<m 
XJB.  Highway  321  Alternate,  thence 
northwest  along  U.S.  Highway  321  Al- 
ternate to  Junction  U.S.  Highway  321. 
thence  northwest  along  UJS.  Highway 
321  to  Junction  U.S.  Highway  421,  thence 
northwest  al<Hig  U^S.  Highway  421  to  ttie 
North  Carolina-Tennessee  State  line, 
and  thence  southwest  akmg  the  North 
Carolina-Tennessee  State  line  to  point 
of  beginning,  restricted  against  the 
transportation  oi  thoee  commodities  re- 
quiring speeial  equipment.  The  purpose 
of  this  filing  is  to  eliminate  the  gateways 
of  Bedford  and  Lynchburg,  Va. 


No.  MC  61825  (Sub-No.  E812),  filed 
March  5.  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385.  C^oUlnsville.  Va.  24078.  AppUeantls 
representative:  Harry  J.  Jordan,  1000 
Sixteenth  St..  N.W.,  Washington.  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Clocks, 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
clocks,  new  furniture  and  furniture  parts 
<  except  in  buQ:) ,  from  points  in  Oregon 
and  Washington,  and  points  in  C?ali- 
fomla.  Idaho,  Montana,  Nevada,  and 
North  Dakota  on.  north  and  west  of  a 
line  beginning  at  Monterey,  Calif.,  and 
extending  east  along  (California  High- 
way 68  to  Junction  UJS.  Highway  101, 
thence  ncH-thwest  along  UJS.  Highway 
101  to  Junction  (California  Highway  17, 
thence  north  along  California  Highway 
17  to  Jimctlon  unnumbered  highway  at 
Mllpitas.  Calif.,  thence  east  along  un- 
numbered highway  to  junction  Inter- 
state Highway  680.  thence  north  along 
Interstate  Highway  680  to  Junction 
Interstate  Highway  580,  thence  south- 
east along  Interstate  Hl^way  580  to 
junction  Interstate  Highway  5,  thence 
east  along  Interstate  Highway  5  to  junc- 
tion California  Highway  132,  thence  east 
along  California  Highway  132  to  Junc- 
tion Callfomla  Highway  108.  thence 
northeast  along  California  Highway  108 
to  Juncti<m  (CaUfomia  Highway  120. 
thence  east  along  California  Highway 
120  to  Junctl(m  U.S.  Highway  6,  thence 
east  along  UJ5.  Highway  6  to  Junction 
Nevada  Highway  8A,  thence  north  along 
Nevada  Highway  8A  to  jimctlon  Nevada 
Highway  82,  thence  north  along  Nevada 
Highway  82  to  Junction  U.S.  Highway  50, 
thence  east  along  U.8.  Highway  50  to 
Junction  Nevada  Highway  46.  thence 
north  al(mg  Nevada  Highway  46  to  Junc- 
ticm  UJS.  Highway  40,  thence  east  along 
U.S.  Highway  40  to  Junctl<m  UJS.  High- 
way 93.  thence  north  along  UJS.  High- 
way 93  to  Junction  XJB.  Highway  93 
Alternate. 

Thence  northeast  along  U.6.  Highway 
93  Alternate  to  Junctloo  U.S.  Highway 
20.  thence  east  al<xig  U.S.  Highway  20  to 
Junction  Idaho  Highway  22,  thence 
ncMrtheast  along  Idaho  Highway  22  to 
Junction  UJS.  Highway  91,  thence  north 
along  U.S.  Highway  91  to  the  Idaho- 
Montana  State  line,  thence  east  alcmg 
the  Idaho-Montana  State  line  to  the 
Idaho-Mcotana-WycHning  State  line, 
thence  north  and  thence  east  along  the 
Montana-Wyoming  State  line  to  Junc- 
tion U.S.  Hifl^way  212.  thence  northeast 
along  U.S.  Highway  212  to  Junction  XJB. 
Highway  10,  thence  northeast  tJtosig  XJB. 
Hlgliway  10  to  junctlan  UJS.  Highway 
12,  thence  east  along  U.S.  Highway  12  to 
Junction  U.S.  Highway  85.  thoioe  north 
alcmg  UJS.  Highway  85  to  Junction  Nortti 
Dakota  EUghway  21.  thence  east  along 
North  Dakota  Highway  21  to  JuncUon 
North  Dakota  Highway  22.  thence  north 
along  North  Dakota  Highway  22  to  Junc- 
tion U.S.  Highway  10.  thoice  east  along 
UJS.  Highway  10  to  junction  Noietb 
Dakota  Highway  31,  thence  north  along 


North  Dakota  Highway  31  to  junction 
North  Dakota  Highway  200A,  thence  east 
along  North  Dakota  Highway  200A  to 
Junction  UJS.  Highway  83,  thence  nxaiti 
along  U.S.  Highway  83  to  Junction  Nortti 
Dakota  mghwKy  200.  thence  east  along 
North  Dakota  Highway  200  to  Junction 
North  Dakota  Highway  41.  thence  ncHth 
along  North  Dakota  Highway  41  to  junc- 
tion U.S.  Hle^way  52.  thoice  southeast 
alcmg  U.S.  Highway  52  to  junction  North 
Dakota  Highway  14.  thence  north  along 
North  Dakota  Highway  14  to  junction 
UJS.  Highway  2,  thence  east  alcmg  UJS. 
Highway  2  to  Juncticm  North  Dakota 
Highway  3.  thence  north  akmg  North 
Dakota  Highway  3  to  Juncticm  North 
Dakota  Highway  66,  thence  east  along 
NcM-th  Dakota  Highway  66  to  junction 
U.S.  Highway  281. 

ITience  north  along  UJS.  Highway  281 
to  junction  North  I>akota  Highway  5, 
thence  east  along  North  Dakota  High- 
way 5  to  Jimctlcm  North  Dakota  High- 
way 20.  theace  north  alcmg  North  DakoU 
Highway  20  to  the  United  States-Cana- 
dian International  Boundary  line,  to 
points  In  North  Carolina  on  and  bounded 
by  a  line  beginning  at  the  Toinessee- 
North  (Carolina  State  line  and  extend- 
ing south  along  U.S.  Highway  129  to 
Andrews.  N.C.,  thence  northeast  along 
U.S.  Highway  19  to  Junction  North  Car- 
olina Highway  28,  thence  southeast 
along  North  (Carolina  Highway  28  to 
Junction  UjS.  Highway  441,  thence  south 
alcmg  U.S.  Highway  441  to  the  North 
Carollna-Oeorgla  State  line,  thence  east 
along  the  North  Carolina-Georgia  State 
line  to  the  North  Carolina-South  Caro- 
lina State  line,  thence  east  alcmg  North 
(Carolina-South  (Carolina  State  line  to 
junctlan  XJB.  Highway  221,  thence  north 
along  U.S.  Highway  221  to  Junction 
North  Carcdlna  mghway  194,  thence 
north  alcmg  NorUi  (Carolina  Highway  194 
to  Junction  U.S.  Highway  19E.  thence 
northwest  along  U.S.  Highway  19E  to 
the  North  (Caroiina-Tamessee  State 
line,  thence  aouttwest  along  the  North 
Carolina-Tennessee  State  line  to  point 
of  beginning,  restricted  against  the 
transportation  of  those  commodities  re- 
quiring special  equipment.  The  purpose 
of  this  filing  Is  to  eliminate  the  gateways 
of  Bedford  and  I^mchbtng,  Va. 

No.  MC  61825  (Sub-E817) ,  filed  March 
5,  1976^  Applicant:  ROY  STONE 
TRANSFER  CORPORATION.  P.O.  Box 
385,  (Colllnsville,  Va.  24078.  Applicants 
representative:  Harry  J.  Jordan,  lOOO 
Sixteenth  Street,  Washington,  DC. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  New  Fur- 
niture. Furniture  parts,  and  Furniture 
materials  (except  in  bulk,  fitm  points  In 
Arizcma,  California,  Idaho.  Mcmtana,  Ne- 
vada. North  Dakota,  Oregon,  South  Da- 
kota, Utah.  Washington,  and  Wyoming, 
and  points  in  ColOTado,  Nriiraska,  and 
New  Mexico  on  and  fKxihwest  of  a  Bno 
beginning  at  the  T^sxas-New  Mexico 
State  line  and  extending  north  alone 
n.S.  Highway  54  to  Junction  New  Mexico 
HU^way  3.  thence  north  along  New  Mex- 
ico Hii^way   3   to  Junction  CcriM-ado 
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Highway  159,  thence  north  along  Colo- 
rado Highway  159  to  junction  U.S.  High- 
way 160.  thence  east  along  U.S.  High- 
way 160  to  junction  Colorado  Highway 
10,  thence  northeast  along  Colorado 
Highway  167  to  junction  Colorsulo  High- 
way 96,  thence  east  along  Colorado  High- 
way 96  to  junction  Colorado  Highway 
71,  thence  north  along  Colorado  High- 
way 71  to  junction  U.S.  Highway  24. 
thence  east  along  U.S.  Highway  24  to 
the  Colorado-Kansas  State  line,  thence 
north  along  the  Colorado-Kansas  State 
line,  to  the  Colorado-Nebraska  State 
line,  thence  north  along  the  Colorado- 
Nebraska  State  line  to  junction  Nebraska 
Highway  23,  thence  east  along  Nebraska 
Highway  23  to  junction  U.S.  Highway 
283.  thence  north  along  U.S.  Highway 
283  to  junction  U.S.  Highway  30.  thence 
east  along  U.S.  Highway  30  to  junction 
U.S.  Highway  183.  thence  north  along 
U.S.  Highway  183  to  junction  Nebraska 
Highway  70,  thence  northeast  along  Ne- 
braska Highway  70  to  junction  U.S. 
Highway  275,  thence  east  along  U.S. 
Highway  275  to  junction  Nebraska  High- 
way 35.  thence  northeast  along  Nebraska 
Highway  Ss  to  junction  US.  Highway 
73,  and  thence  north  along  US.  Highway 
73  to  the  Nebra.ska-Towa  State  line,  to 
I)Oints  in  North  Carolina  on  and  bounded 
by  a  l^e  beginning  at  the  Tennessee- 
North  Carolina  State  line  and  extending 
south  along  North  CaroMna  Highway  226 
to  junction  North  Carolina  Highway  197, 
thence  southwest  along  North  Carolina 
Highway  197  to  junction  U.S.  Highway 
23,  thence  south  along  U.S.  Highway  23 
to  junction  U.S.  Highway  25,  thence 
south  along  U.S.  Highway  25  to  the  North 
Carolina-South  Carolina  State  line, 
thence  east  along  the  North  Carolina- 
South  Carolina  State  line  to  junction 
U.S.  Highway  221,  thence  north  along 
U.S.  Highway  221  to  junction  U.S.  High- 
way 321.  thence  northwest  along  U.S.  321 
to  junction  U.S.  Highway  421,  thence 
north  along  U.S.  Highway  421  to  the 
North  Carolina -Tennessee  State  line, 
and  thence  southwest  along  the  North 
Caxolina-Tennessee  State  line  to  point 
of  beginning.  The  purpose  of  this  filing  is 
to  eliminate  the  gateway  of  Bassett,  Va. 

No.  MC  61825  (Sub-E818) ,  filed  March 
5,  1976.  Applicant:  ROY  STONE  TRANS- 
FER CORPORATION.  P.O.  Box  385,  Col- 
linesvlUe.  Va.  24078.  Applicant's  repre- 
seatative:  Harry  J.  Jordan,  1000  Six- 
teenth Street.  Washington.  D.C.  20036. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  Ir- 
regular routes,  transporting:  New  Furni- 
ture, Furniture'parts.  and  Furniture  ma- 
terials, except  in  bulk,  from  points  in 
Idaho,  Montana,  Oregon,  and  Washing- 
ton, and  points  in  California,  Nevada, 
Nartta  Dakota.  South  Dakota.  Utah,  and 
Wyoming  on.  north  and  west  of  a  line 
beginning  at  the  United  States-Mexico 
International  Boundary  line  and  extend- 
ing north  along  California  Hlgliway  111 
to  Junction  Interstate  Highway  10.  thence 
west  along  Interstate  Highway  10  to 
junction  U.S.  Highway  395,  thence  north 
sdong  U.S.  Highway  395  to  Junction  U.S. 
Hle^iway  88.  thence  north  Sklong  UA 
Highway  68  to  junction  Interstate  High- 
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way  13,  thence  northeast  along  Inter* 
sta^  Highway  15  to  jimction  California 
Highway  127.  thence  north  along  Cali- 
fornia Highway  127  to  junction  Call- 
fotnla  Highway  178,  thence  north  along 
California  Highway  178  to  junction  Ne- 
vada Highway  52,  thence  northeast  along 
Nevada  Highw&y  52  to  junction  Nevada 
Highway  16,  thence  north  along  Nevada 
Highway  16  Jto  junction  U.S.  Highway 
95,  thence  northwest  along  U.S.  Highway 
95  to  junction  U.S.  Highway  6,  thence 
east  along  U,S.  Highway  6  to  jimction 
Nevada  Highway  25,  thence  east  along 
Nevada  Highway  25  to  jimction  Utah 
Highway  56,  thence  east  along  Utah 
Highway  56  to  junction  U.S.  Highway 
91,  thence  northeast  along  U.S.  High- 
way 91  to  junction  Utah  Highway  20. 
thence  southeast  along  Utah  Highway  20 
to  junction  U.S.  Highway  89.  thence 
northeast  along  U.S.  Highway  89  to 
junction  Interstate  Highway  70,  thence 
east  along  Interstate  Highway  70  to 
junction  Utah  Highway  10. 

Thence  northeast  along  Utah  Highway 
10  to  junction  U.S.  Highway  6.  thence 
northwest  along  U.S.  Highway  6  to  junc- 
*-tiGn  U.S.  Highway  89,  thence  north  along 
U.S.  Highway  89  to  junction  U.S.  High- 
way 189,  thence  north  along  U.S.  High- 
way 189  to  jimction  U.S.  Highway  187, 
thence  southeast  along  U.S.  Highway  187 
to  junction  Wyoming  Highway  28,  thence 
northeast  along  Wyoming  Highway  28  to 
junction  U.S.  Highway  287,  thence  north 
along  U.S.  Highway  287  to  junction  Wy- 
oming Highway  789.  thence  northeast 
along  Wyoming  Highway  789  to  junction 
U.S.  Highway  16.  thence  northeast  along 
U.S.  Highway  16  to  junction  Interstate 
Highway  90.  thence  east  along  Interstate 
Highway  90  to  Rapid  City.  S.  Dak.,  thence 
northwest  along  U.S.  Highway  14  to  junc- 
tion South  Dakota  Highway  34,  thence 
east  along  South  Dakota  Hisrhway  34  to 
junction  South  Dakota  Highway  73, 
thence  north  along  South  Dakota  High- 
way 73  to  junction  U.S.  Highway  213, 
thence  east  along  U.S.  Highway  212  to 
junction  South  E>akota  Highway  47. 
thence  north  along  South  Dakota  High- 
way 47  to  junction  U.S.  Highway  12, 
thence  east  along  U.S.  Highway  12  to 
jimction  U.S.  Highway  281.  thence  north 
along  U,S.  Highway  281  to  junction 
North  Dakota  Highway  11,  thence  east 
along  North  Dakota  Highway  11  to  junc- 
tion North  Dakota  Highway  1,  thence 
north  along  North  Dakota  Highway  1  to 
junction  North  Dakota  Highway  46, 
thence  east  along  North  Dakota  Highway 
46  to  junction  North  Dakota  Highway  Ig. 
thence  north  along  North  Dakota  High- 
way 18  to  jimction  U.S.  Highway  10,  and 
thence  east  along  U.S.  Highway  10  to  the 
North  Dakota-Mlnne-sota  State  line,  to 
points  in  North  Carolina  on  and  bounded 
by  a  line  beginning  at  the  Tennessee- 
North  Carolina  State  line  and  extending 
south  along  U.S.  Highway  129  to  junction 
U.S.  Highway  19  at  Andrews,  North  Caro- 
lina, thence  northeast  along  U.S.  High- 
way 19  to  junction  North  Carolina  High- 
way 28.  I 
Thence  south  along  North  Carolina 
Highway  28  to  jimction  U.S.  Highway  2J, 
thence  south  along  U.S.  Highway  23  to 
th6  North  Carolina -Georgia  State  line. 


thence  east  along  the  North  Carolina- 
Georgia  State  line  to  the  North  Carolina- 
South  Carolina  State  line,  thence  east 
along  the  North  Carolina-South  Carolina 
State  line  to  jimction  U.S.  Highway  25, 
thence  north  along  U.S.  Highway  25  to 
junction  U.S.  Highway  23,  thence  north 
along  U.S.  Highway  23  to  junction  North 
Carolina  Highway  197,  thence  northeast 
along  North  CaroUna  Highway  197  to 
junction  North  Carolina  Highway  226, 
thence  north  along  North  Carolina 
Highway  226  to  the  North  Carolina-Ten- 
nessee State  line,  and  thence  southwest 
along  the  North  Carolina-Tennessee 
State  line  to  point  of  beginning.  The  pur- 
pose of  this  filing  is  to  eliminate  the  gate- 
ways of  Bassett,  Va. 

No.  MC  61825  (Sub-E819) ,  filed  March 
5,  1976.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION,  P.O.  Box 
385,  CoUinsville.  Va.  24078.  Applicant's 
representative:  Harry  J.  Jordan,  1000 
Sixteenth  Street,  Washington,  D.C. 
20036.  Authority  sought  to  operate  as  a 
comvion  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting :  New  Fur- 
niturUt  Furniture  parts,  and  Furniture 
materials,  from  points  in  Oregon  and 
Washington,  and  points  in  California, 
Idaho.  Montana,  Nevada,  and  North  Da- 
kota on,  north  and  west  of  a  line  begin- 
ning at  Santa  Barbara,  California  and 
extending  northwest  along  U.S.  Highway 
101  to  junction  California  Highway  41, 
thence  northeast  along  California  High- 
way 41  to  junction  California  Highway 
198,  thence  east  along  California  High- 
way 198  to  junction  California  Highway 
43,  thence  south  along  California  High- 
way 43  to  junction  California  Highway 
137,  thence  northeast  along  California 
Highway  137  to  junction  California 
Highway  99,  thence  northwest  along 
California  Highway  99  to  jimction  Cali- 
fornia Highway  41,  thence  north  along 
California  Highway  41  to  junction  Cali- 
fornia Highway  49,  thence  northwest 
along  California  Highway  49  to  junction 
California  Highway  120.  thence  east 
along  CaJifomia  Highway  120  to  junc- 
tion U.S.  Highway  395,  thence  southeast 
along  U.S.  Highway  395  to  junction  U.S. 
Highway  6.  thence  northeast  along  U.S. 
Highway  6  to  junction  U.S.  Highway  93, 
thence  north  along  U.S.  Highway  93  to 
junction  U.S.  Highway  26,  thence  north- 
east along  U.S.  Highway  28  to  junction 
U.S.  Highway  20,  thence  east  along  U.S. 
Highway  20  to  junction  U.S.  Highway 
191.  thence  northeast  along  U.S.  High- 
way 191  to  the  Montana-Wyoming  State 
line,  thence  north  and  thence  east  along 
the  Montana-Wycanlng  State  line  to 
junction  U.S.  Highway  212.  thence 
northeast  along  U.S.  Highway  212  to 
junction  U.S.  Iflghway  10. 

Thence  northeast  along  U.S.  Highway 
10  to  junction  U.S.  Highway  83.  thence 
north  along  U.S.  Highway  83  to  junction 
North  E>akota  Highway  41,  thence  north 
along  North  Dakota  Highway  41  to  junc- 
tion North  Dakota  Highway  200,  thence 
east  along  North  Dakota  Highway  200  to 
junction  North  Dakota  Highway  14, 
thence  north  along  North  Dakota  High- 
way 14  to  junction  U.S.  Highway  52, 
thence  southeast  along  U.S.  Highway  52 
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to  junction  North  Dakota  Highway  3, 
thence  north  along  North  Dakota  High- 
way 3  to  Junction  U.S.  Highway  2,  thence 
east  along  U.S.  Highway  2  to  junction 
U.S.  Highway  281,  thence  north  along 
U.S.  Highway  281  to  jimction  North  Da- 
kota Highway  5,  thence  east  along  North 
Dakota  Highway  5  to  Junction  North 
Dakota  Highway,  1,  thence  north  along 
North  Dakota  Highway  1  to  the  United 
States-Canadian  Intematiraial  Bound- 
ary line,  to  points  in  North  Carolina  on 
and  southwest  of  a  line  beginning  at  the 
Tennessee-North  CaroUna  State  line  and 
extending  south  along  U.S.  129  to  An- 
drews, North  Carolina,  thence  northeast 
along  U.S.  Highway  19  to  junction  North 
Carolina  Highway  28,  thence  south  along 
North  Car(dina  28  to  Junction  U.S.  High- 
way 23,  thence  south  along  U.S.  High- 
way 23  to  the  North  Carolina-Georgia 
State  line.  The  purpose  of  this  filing  ts 
to  eliminate  the  gateways  of  Basset,  Va. 
No.  MC  107012  (Sub-No.  E18)  (partial 
correction),  filed  June  3,  1974,  published 
tn  the  Federal  Rcgistxb  Issue  of  August 
26,  1975,  and  republished,  as  corrected, 
this  Issue.  Applicant:  NORTH  AMERI- 
CAN VAN  LINES,  INC.,  P.O.  Box  988. 
Port  Wayne,  Ind.  48801.  Applicant's 
representative:  Terry  Q.  Pewell  (same  as 
above) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting  (C)  Neto 
furniture,  crated,  from  Los  Angeles 
County.  Calif.,  to  points  In  Maine,  New 
Hampshire,  and  Vermont.  (Greene 
County.  Ark.)  •  The  purpose  of  this  filing 
Is  to  eliminate  the  gateways  indicated  by 
asterisks  above. 

Noix. — ^Tbe  purpose  of  this  partial  cor- 
rection Is  to  Include  Part  (C)  tliat  was 
omitted  In  prior  pubUcatlon.  The  remainder 
of  this  letter  notice  remains  as  preyloiisly 
published. 

No.  MC  108449  (Sub-No.  E196),  filed 
June  4,  1974.  Applicant:  INDIANHEAD 
TRUCK  LINE.  INC.,  1947  West  County 
Road,  C,  St.  Paul,  Minn.  55113.  Appli- 
cant's representative:  W.  A.  Myllenbeck 
(same  as  above).  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Canned  goods,  from  points  in  Wis- 
consin In  and  north  and  east  of  Ozaukee. 
Washington,  Dodge,  Columbia,  Sauk, 
Jimeau,  Wood.  Marathon,  Lincoln. 
Oneida,  and  Vilas  Counties.  Wis.,  to 
points  in  Iowa  on  and  north  of  a  line 
beginning  at  the  Iowa-Nebraska  State 
line  and  extending  along  Iowa  Highway 
175  to  Juncticm  U.S.  Highway  71.  thence 
along  U.S.  Highway  71  to  junction  U.S. 
Highway  20,  thence  along  U.S.  Highway 
20  to  junction  Interstate  Highway  35, 
thence  along  Interstate  Highway  35  to 
Junction  Iowa  Highway  3.  thence  along 
Iowa  Highway  3  to  junction  U.S.  High- 
way 63,  thence  along  U.S.  Highway  63 
to  Junction  Iowa  Highway  24,  thence 
along  Iowa  Highway  24  to  junction  Iowa 
Highway  139,  thence  along  Iowa  Highway 
139  to  the  Iowa-Minnesota  State  line. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  Winona.  Minn. 

No.  MC  112070  (Sub-No.  E41),  filed 
June 4, 1974.  Applicant:  GRAY  MOVING 


&  STORAGE,  INC.,  1290  South  Pearl, 
Denver,  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above). 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Household  goods, 
as  defined  by  the  Commission,  (a)  be- 
tween points  In  Pennsylvania,  on  the  one 
hand,  and,  on  the  other,  poin*s  in  Iowa; 
(b)  between  points  in  Pennsylvania,  on 
the  one  hand,  and,  on  the  other,  those 
points  in  Michigan  on  and  west  of  a 
line  beginning  at  the  International 
Boundary  line  between  United  States 
and  Canada,  and  extending  along  Inter- 
state Highway  75.  thence  along  Inter- 
state Highway  75  to  the  Michigan  State 
line  at  or  near  St  Ignace,  Mich.  The 
purpose  of  this  filing  Is  to  eliminate  the 
gateway  of  points  In  Illinois. 

No.  MC  112070  (Sub-No.  E43).  filed 
June  4. 1974.  Applicant :  GRAY  MOVING 
&  STORAGE,  INC.,  1290  South  Pearl, 
Denver.  Colo.  80210.  AppUcants  repre- 
soitatlve:  D.  R.  Gray  (same  as  above). 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Household  goods, 
as  defined  by  the  Commission,  (a)  be- 
tween points  In  Indiana,  on  the  one  hand, 
and,  on  the  other,  points  in  Iowa.  Wis- 
consin and  Minnesota;  (b)  between 
points  in  Indiana,  on  the  one  hand,  and, 
on  the  other,  points  in  Nebraska.  South 
Dakota,  Colorado,  Kansas,  and  Wy- 
oming. The  purpose  of  this  filing  is  to 
eliminate  the  gateway  of  points  of 
Illinois. 

No.'  MC  112070  (Sub-No.  E44).  filed 
June  4, 1974.  AppUcant:  GRAY  MOVING 
&  STORAGE.  INC..  1290  South  Pearl, 
Denver,  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above) . 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  Irregular 
routes,  transporting:  Household  goods. 
as  defined  by  the  Commission,  between 
those  points  in  Nebraska  on  and  east  of 
a  line  beginning  at  the  South  Dakota - 
Nebraska  State  line,  and  extending  along 
U.S.  Highway  81,  thence  along  U,S.  ICgh- 
way  81  to  junction  Nebraska  Highway 
92,  thence  west  along  Nebraska  Highway 
92  to  juncUon  U.S.  Highway  81,  thence 
along  U.S.  Highway  81  to  the  Kansas- 
Nebraska  State  Une.  on  the  one  hand, 
and,  on  the  other,  those  points  in  Okla- 
homa on  and  east  of  a  line  beginning  at 
the  Kansas-C»tlahoma  State  line  and 
extending  along  U5.  Highway  75,  thence 
along  U.S.  Highway  75  to  the  Oklahoma- 
Texas  State  line.  The  purpose  of  this 
filing  Is  to  eliminate  the  gateway  of  points 
In  Missouri.    • 

No.  MC  112070  (Sub-No.  E45),  filed 
June  4,  1974.  Applicant:  GRAY  MOVING 
k  STORAGE,  INC..  1290  South  Pearl, 
Denver,  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above) 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Household  goods, 
as  defined  by  the  Commission,  between 
points  in  Nebraska,  on  the  one  hand.  and. 
on  the  other,  points  In  Kentucky,  Arkan- 
sas and  Tennessee.  The  purpose  of  this 


filing  is  to  eliminate  the  gateway  of  points 
InMlaBOurl. 

No.  MC  112070  (Sub-No.  E46).  filed 
June  4.  1974.  AppUcant:  GRAY  MOV- 
ING &  STORAGE.  INC..  1290  South 
Pearl,  Denver.  Colorado  80210.  Appli- 
cant's representative:  D.  R.  Gray  (same 
as  above) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  House- 
hold goods,  as  defined  by  the  Commissior. 
between  points  in  Pennsylvania,  on  the 
one  hand,  and,  on  the  other.  Enid,  Okla., 
and  points  within  90  miles  thereof.  The 
purpose  of  this  filing  is  to  eliminate  the 
gateway  of  points  In  Missouri 

No.  MC  112070  (Sub-No.  E47\  filed 
June  4. 1974.  AppUcant:  GRAY  MOVING 
&  STORAGE.  INC..  1290  South  Pearl, 
Denver,  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above>. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  Irreg- 
ular routes,  transporting:  Household 
goods,  as  defined  by  the  Commission,  be- 
tween points  in  Tennessee,  on  the  one 
hand,  and,  on  the  other,  points  in  Wis- 
consin. The  purpose  of  this  filing  Is  to 
eliminate  the  gateway  of  points  in 
nilnois. 

No.  MC  112070  (Sub-No.  E48>.  filed 
June  4.  1974.  Applicant:  GRAY  MOV- 
ING STORAGE.  INC..  1290  South  Pearl, 
Denver.  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above). 
Authority  sought  to  operate  as  a  com- 
mon  carrier,  by  motor  vehicle,  over  irreg- 
ular routes,  transporting:  Household 
goods,  as  defined  by  the  Commission, 
between  points  to  Tennessee,  on  the  one 
hand.  and.  on  the  other,  points  m  Colo- 
rado. Kansas  and  Wyoming.  Tlie  pur- 
pose of  this  flUng  Is  to  eliminate  the 
gateway  of  points  In  Missouri. 

No.  MC  112070  (Sub-No.  E49>.  filed 
June  4,  1974.  AppUcant:  GRAY  MOV- 
ING <(  STORAGE,  INC..  1290  South 
Pearl.  Denver,  Colo.  80210.  Applicant's 
representative:  D.  R.  Gray  (same  as 
above) .  Authority  sought  to  operate  as  a 
coTnmon  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Household 
goods,  as  defined  by  the  Commission,  be- 
tween points  in  Colorado,  on  the  one 
hand,  and,  on  the  other,  points  in  Ar- 
kansas. The  prpoee  of  this  filing  Ls  to 
eliminate  the  gateway  of  points  in  Mis- 
souri. 

No.  MC  112070  (Sub-No.  E50>.  filed 
June  4,  1974.  Applicant:  GRAY  MOVING 
&  STORAGE.  INC..  1290  South  Pearl. 
Denver.  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above). 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Household  goods, 
as  defined  by  the  Commission,  (a)  be- 
tween points  In  Brown.  Doniphan,  and 
Atchison  Counties,  Kans.,  on  "the  one 
hand,  and.  on  the  other,  those  points  In 
Oklahoma  on  and  east  of  a  Une  begin- 
ning at  the  Kansas-Oklahoma  State  line, 
and  extending  along  Oklahoma  High- 
way 74.  to  Junction  Oklahoma  Highway 
51.  thence  along  Oklahoma  Highway  51 
to  junction  U.S.  Highway  64.  thence  along 


FEDERAL  REGISTER,  VOL   42,   NO.    1»— THURSDAY,    JANU-'.Rt    17. 


.7)200 

U.S.  Highway  64  to  the  Oklahoma-Ar- 
kansas State  line:  (b)  those  points  in 
Kansas  on  and  north  of  a  line  beginning 
at  the  Colorado-Kansas  State  line,  and 
extending  along  Kansas  Highway  96, 
thence  along  Kansas  Highway  96  to  junc- 
tion Kansas  Highway  15,  thence  along 
Kansas  Highway  15  to  junction  U,S. 
Highway  77.  thence  along  U.S.  Highway 
77  to  the  Kansas -Oklahoma  State  line, 
on  the  one  hand,  and,  on  the  other, 
points  in  Arkansas.  The  purpose  of  this 
filing  is  to  eliminate  the  gateway  of 
points  in  Missouri. 

No.  MC  112070  (Sub-No.  E51) ,  filed 
June  4.  1974.  Appllcnt:  GRAY  MOVING 
k  STORAGE.  INC.,  1290  South  Pearl. 
Denver,  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above), 
Authority  sought  to  operate  as  a  com- 
mon  carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  Household 
goods,  as  defined  by  the  Commission,  (a) 
between  points  in  Kansas,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
Arkansas  on  and  north  of  a  line  begin- 
ning at  the  Oklahoma-Arkansas  State 
linei;  and  extending  along  Arkansas 
Highway  16  to  junction  Arkansas  High- 
way 23,  thence  along  Arkansas  Highway 
23  to  junction  Interstate  Highway  40, 
thence  along  Interstate  Highway  40  to  the 
Arkansas -Tennessee  State  line;  (b)  be- 
tween points  in  Kansas,  on  the  one  hand, 
and.  on  the  other,  points  in  Kentucky. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  points  in  Missouri. 

Nt>.  MC   112070    (Sub-No.  E52) .  filed 
June  4. 1974.  Applicant :  GRAY  MOVING 
ft  STORAGE,  INC.,   1290  South  Pearl, 
Denver.  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above). 
Authority  sought  to  operate  as  a  com- 
vMn  carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  Household 
goods,  as  defined  by  the  Commission.  (&1 
between  Uiose  points  in  Kansas  on  and 
east  of  a  line  beginning  at  the  Kansas- 
Nebraska  State  line,  and  extending  along 
U.S.    Highway    81.    thence    along    U.S. 
Highway  81  to  junction  Kansas  Highway 
18,  thence  along  Kansas  Highway  18  to 
junction    Kansas    Highway    99,    thence 
along  Kansas  Highway  99  to  junction 
Kansas  Highway  57.  thence  east  on  Kan- 
sas Highway  57  to  junction  U.S.  High- 
way 75.  thence  along  U.S.  Highway  75  to 
junction    Kansas    Highway    39.    thence 
along  Kansas  Highway  39  to  junction 
U.S.    Highway    59.    thence    along    U.S. 
Highway  59  to  the  Kansas-Oklahoma 
State  line,  on  the  one  hand.  and.  on  the 
other,  those  points  in  Oklahoma  on  and 
.  west  of  a  line  beginning  at  the  Missouri- 
Oklahoma    State   line,    and    extending 
along  Interstate  Highway  44  to  junction 
UJS.  Highway  69.  thence  along  U.S.  Hlg*i- 
way  69  to  the  Oklahoma-Texas  State 
line;  (b)  between  those  points  in  Kansas 
on  and  east  of  a  line  beginning  at  the 
Nebraska-Kansas  State  line  and  extend- 
ing along  U.S.  Highway  159,  thence  along 
UJB.  Highway  159  to  U.S.  Highway  59. 
tbence  along  U.S.  Highway  59  to  jiinc- 
tion  Kansas  Highway  31,  thence  along 
TT^nRAit   Highway   31    to  junction  U.S. 
Highway  59,  thence  along  U.S.  me^way 
59  to  the  Kansas-Oklahoma  State  line. 
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on  the  one  hand,  and.  on  the  other,  to 
those  points  In  Oklahoma  on  and  east  of 
a  line  beginning  at  the  Kansas-Okla- 
homa State  line,  and  ext^iding  along 
U.S.  Highway  75.  thence  along  UJ3. 
Highway  75  to  the  Oklahoma -Texas 
State  line;  (c)  betwe^i  points  in  Chero- 
kee Bnd  Crawford  Counties.  Kans.,  on 
the  one  hand.  and.  on  the  other,  points 
in  Oklahoma.  The  purpose  of  this  filing 
is  to  eliminate  the  gateway  of  points  in 
Missouri. 

No.  MC  112070  I  Sub-No.  E53"),  filed 
June  4. 1974.  AppUcant:  GRAY  MOVING 
&  STORAGE.  INC..  1290  South  Pearl. 
Denver,  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above). 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicles,  over  irregular 
routes,  transporting:  Household  goods, 
as  defined  by  the  Conunission,  between 
points  in  Kentucky,  on  the  one  hand, 
and.  on  the  other,  points  in  Colorado. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  points  in  Missouri. 

No.  MC  112070  (Sub-No.  E54),  filed 
June  4.  1974.  Applicant:  GRAY  MOVING 
&  STORAGE,  INC.,  1290  South  Pearl, 
Denver,  Colo.  80210.  Applicant's  repre- 
sentative: D.  R.  Gray  (same  as  above). 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregiilar 
routes,  transporting:  Household  goods, 
as  defined  by  the  Commission,  between 
points  in  South  Dakota  on  and  esist  of 
the  Missouri  River,  on  the  one  hand,  and, 
on  the  other,  points  in  Oklahoma  on  and 
east  of  a  line  beginning  at  the  Kansas- 
Oklahoma  State  line,  and  extending 
along  U.S.  Highway  75,  thence  along 
U.S.  Highway  to  the  Oklahoma-Texa« 
State  line.  The  purpose  of  this  filing  Is  to 
eliminate  the  gateway  of  points  in  Mis- 
souri. 

No.   MC-112070    (Sub-No.   E55),  filed 
June  4.  19'^4.  Applicant:  GRAY  MOV- 
ING   Si    STORAGE,    INC.,    1290    South 
Pearl.  Denver.  Colo.  80210.  Applicant's 
representative:    D.    R.    Gray    (same   as 
above) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular   routes,   transporting:    House- 
hold goods,  as  defined  by  the  Commis- 
sion. <a)  between  those  points  in  Michi- 
gan on  and  south  of  a  line  beginning  at 
Lake    Michigan,    and    extending    along 
Michigan    Highway    32,    thence    along 
Michigan  Highway  32  to  Lake  Huron, 
at  or  near  Alpena,  Mich.,  on  the  one 
hand.  and.  on  the  other,  points  in  South 
Dakota;  (b)  between  points  in  Michigan, 
on  the  one  hand,  and,  on  the  other,  to 
those  points  in  South  Dakota  on  and 
west  and  south  of  a  line  beginning  at  the 
North  Dakota-South  Dakota  State  line, 
and  extending  along  U.S.  Highway  83 
to  junction   U.S.   Highway    14,   thenoe 
along  U.S.   Highway   14   to  the  South 
Dakota -Minnesota  State  line.  The  pur- 
pose of  this  filing  is  to  eliminate  the 
gafteway  of  points  In  Iowa. 

No.  MC  112070  (Sub-No.  E56),  filed 
June  4,  1974.  Applicant:  GRAY  MOV- 
ING &  STORAGE,  INC.,  1290  South 
Peail,  Denver,  Colo.  80210.  Applicant's 
representative:  D.  R.  Gray  (same  as 
above) .  Authority  sought  to  operate 
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a  cominon  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  House- 
hold goods,  as  defined  by  the  Commis- 
sion, between  points  in  Dlinois.  on  the 
one  hand,  and,  on  the  other,  points  in 
Colorado.  South  Dakota  and  Wyoming. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  points  in  Iowa. 

No.  MC  114868  (Sub-No.  E3) ,  filed  Au- 
gust 1.  1975.  Applicant:  NEWLON'S 
TRANSFER  Si  STORAGE,  1511  N.  Nelson 
Street,  Arlington,  Va.  22201.  Applicant's 
representative:  Robert  J.  Gallagher,  1000 
Connecticut  Ave.,  N.W.,  Suite  1200, 
Washington.  D.C.,  20036.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Household  goods,  as  de- 
fined by  the  Commission,  between  points 
in  Maryland  (except  points  in  Garrett 
and  Allegany  Counties) ,  on  the  one  hand, 
and.  on  the  other,  points  in  Illinois.  The 
purpose  of  this  filing  is  to  eliminate  the 
gateway  of  Washington,  D.C. 

No.  MC  114868  (Sub-No.  E25),  filed 
August  1.  1975.  Applicant:  NEWLON'S 
TRANSFER  &  STORAGE,  1511  N.  Nelson 
Street,  Arlington,  Va.  22201.  Applicant's 
representative:  Robert  J.  Gallagher,  1000 
Connecticut  Ave.,  N.W.,  Suite  1200. 
Washington,  D.C.  20036.  Authority 
sought  to  operate  as  a  comraon  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Hcmsehold  goods,  as  de- 
fined by  the  Conrmaission,  between  points 
in  Ohio  on  and  west  of  Interstate  High- 
way 75.  on  the  one  hand,  and.  on  tiie 
other,  points  in  Berkeley,  Hampshire. 
Morgan,  and  Jefferson  Counties,  W.  Va. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  Washington,  D.C. 

No.  MC  119767  (Sub-No.  E48) ,  fUed 
June  4,  1974.  Applicant:  BEAVER 
TRANSPORT  CO.,  P.O.  Box  186,  Pleas- 
ant Prairie,  Wis.  53158.  Applicant's  rep- 
resentative: Henry  Seaton,  915  Penn- 
sylvania Building,  425  Thirteenth  St.. 
N.W.,  Washington,  D.C.  20004.  Authority 
sought  to  operate  as  a  com.mon  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Prepared  foodstuffs  (ex- 
cept frozen),  from  Coloma,  Mich.,  to 
Minneapolis  and  St.  Paul,  Minn.  The 
purpose  of  this  filing  is  to  eliminate  the 
gateway  of  points  in  Wisconsin  on  and 
south  of  U.S.  Highway  10  (except  Mil- 
waukee I . 

No.  MC  119767  (Sub-No.  E54),  filed 
June  4.  1974.  Applicant:  BEAVER 
TRANSPORT  CO..  P.O.  Box  186,  Pleas- 
ant Prairie,  Wis.  53158.  Applicant's  rep- 
resentative: Henry  Seaton,  915  Penn- 
sylvania Building,  425  Thirteenth  St., 
N.W..  Washington.  D.C.  20004.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes. 
Ixansporting :  Canned  food  (except  dairy 
products,  frozen  fruit,  frozen  vegetables, 
frozen  berries  and  commodities  in  bulk, 
in  tank  vehicles) ,  from  points  in  Indiana 
on  and  north  of  U.S.  Highway  24  to 
points  in  Missouri  on  and  east  of  U.S. 
Highway  65  and  on  and  west  of  U.S. 
Highway  63.  The  purpose  of  this  filing 
is  to  eliminate  the  gateway  of  points  in 
Wisconsin  within  75  miles  of  Beaver 
Dam,  Wis.  (except  Brookfield.  Cudahy, 
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Darien.  Waukesha.  Kenosha,  Waupaca, 
Hllbert,  Kaukauna,  Mayvllle.  and 
Watertown,  Wis.  and  points  within  their 
respective  commercial  zones  and  defined 
by  the  Commission) . 

No.  MC  119767  (Sub-No.  E56).  filed 
June  4,  1974.  Ai^Ucant:  BEAVER 
TRANSPORT  CO.,  P.O.  Box  186.  Pleas- 
ant Prairie.  Wis.  53158.  Applicant's  rep- 
resentative: Henry  Seaton,  915  Pennsyl- 
vania Building.  425  Thirteenth  Street, 
N.W.,  Washington,  D.C.  20004.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  Foodstuffs  (except  dairy 
products,  frozen  foods,  frozen  fniit.  fro- 
zen vegetables,  frozen  berries  and  com- 
modities In  bulk,  in  tank  vehicles) ,  frcMn 
Coloma,  Mich.,  to  points  in  Laclede, 
Webster,  Wright,  Douglas,  and  Ozark 
Counties,  Mo.  and  points  in  Dallas, 
Greene,  Christian,  and  Taney  Counties, 
Mo.  on  and  east  of  U.S.  Highway  65.  The 
purpose  of  this  filing  is  to  eliminate  the 
gateways  of  points  in  Walworth  and  Ra- 
cine Counties,  Wis. 

No.  MC  119767  (Sub-No.  E57),  filed 
June  4.  1974.  Applicant:  BEAVER 
TRANSPORT  CO.,  P.O.  Box  186.  Pleas- 
ant Prairie,  Wis.  53158.  Applicant's 
representative:  Henry  Seaton,  915  Penn- 
sylvania Building.  425  Thirteenth  St., 
N.W.,  Washington.  D.C.  20004.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Prepared  food  products, 
dairy  products  and  by-products,  and 
materials,  supplies  and  equipment  used 
in  the  preparation,  packing,  and  sale  of 
these  commodities  (except  in  bulk) ,  be- 
tween points  in  that  part  of  minois  on, 
north  and  east  of  a  line  beginning  at  the 
Illinois- Wisconsin  State  line  and  extend- 
ing along  Illinois  Highway  47  to  jimc- 
tion  U.S.  Highway  150.  thence  along 
U.S.  Highway  150  to  the  Ultnois-Indiana 
State  line,  on  the  one  hand.  and.  on  the 
other,  points  in  that  part  of  Minnesota 
on  and  north  of  a  line  beginning  at  the 
South  Dakota-Minnesota  State  line  and 
extending  along  UJS.  Highway  14  to  New 
Ulm,  Minn.,  thence  along  Minnesota 
Highway  15  to  junction  U.S.  Highway 
212.  thence  along  U.S.  Highway  212  to 
the  Minnesota-Wisconsin  State  line.  In- 
cluding all  points  in  McLeod.  Hennepin, 
and  Washington  Counties.  Miim.  The 
purpose  of  this  filing  is  to  eliminate  the 
gateways  of  Minneapolis.  Minn,  and 
points  in  the  Towns  of  Rock  Elm  and 
Spring  Lake,  Pierce  C!ounty,  Wis.,  those 
bi  the  Towns  of  Eau  Galle,  Weston,  and 
Dunn.  Dunn  County,  Wis.  and  those  in 
the  Towns  of  Waubeck.  Waterville,  and 
Durand,  Pepin  County,  Wis. 

No.  MC  119767  (Sub-No.  E58),  filed 
June  4,  1974.  Applicant:  BEAVER 
TRANSPORT  CO..  P.O.  Box  186,  Pleas- 
ant Prairie,  Wis.  53158.  Applicant's  rep- 
resentative: Henry  Seaton,  915  Pennsyl- 
vania Building,  425  Thirteenth  St.,  NW.. 
Washington.  D.C.  20004.  Authority 
sought  to  operate  as  a  common  carrier. 
by  motor  vehicle,  over  irregulfiu-  routes, 
transporting:  Prepared  food  products, 
dairy  products  and  by:^oducts,  and 
materials,  supplies  and  equipment  used 
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in  the  preparation,  packing  and  sale  of 
these  commodities  (except  in  bulk),  be- 
tween points  in  Indiana,  on  the  one  hand, 
and,  on  the  other,  points  in  Minnesota 
On  and  north  of  a  line  beginning  at  the 
South  Dakota-Minnesota-State  line  and 
extending  along  Minnesota  Highway  30 
to  junction  Minnesota  Highway  60  at  or 
near  St.  James.  Miim..  thence  along 
Minnesota  Highway  60  to  junction  U.S. 
Highway  169  near  Mankato.  Minn., 
thence  along  U.S.  Highway  169  to  junc- 
tion Minnesota  Highway  19,  thence  along 
Minnesota  Highway  19  to  junction  U.S. 
Highway  61,  thence  along  U.S.  Highway 
61  to  the  Mississippi  River  at  or  near 
Red  Wing,  Minn.  The  purpose  of  this 
filing  is  to  eliminate  the  gateways  of 
Minneapolis.  Minn,  and  points  in  the 
Towns  of  Rock  Elm  and  Spring  Lake, 
Pierce  Coimty.  Wis.,  those  in  the  Towns 
of  Eau  Galle.  Weston,  and  Dunn.  Dunn 
County.  Wis.,  and  those  in  the  Towns  of 
Waubeck,  Waterville,  and  Durand,  Pepin 
County,  Wis. 

No.  MC  119767  (Sub-No.  E59).  filed 
June  4,  1974.  Applicant:  BEAVER 
TRANSPORT  CO.,  P.O.  Box  186,  Pleas- 
ant Prairie,  Wis.  53158.  Applicant's 
representative:  Henry  Seaton,  915  Penn- 
sylvania Building,  425  Thirteenth  St., 
NW.,  Washington.  D.C.  20004.  Au- 
thority sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Prepared 
food  products,  dairy  products  and  by- 
products, and  materials,  supplies  and 
equipment  used  in  the  preparation,  pack- 
ing, and  sale  of  these  commodities  (ex- 
cept in  bulk) ,  between  points  in  Blinois. 
on  the  one  hand,  and,  on  the  other, 
points  in  Minnesota  on  and  north  of  U.S. 
Highway  12.  The  purpose  of  tliis  filing 
is  to  eliminate  the  gateways  of  Min- 
neapMjlis,  Minn,  and  points  in  the  Towns 
of  Rock  Elm  and  Spring  Lake.  Pierce 
County,  Wis.,  those  in  the  Towns  of  Eau 
Galle,  Weston,  and  Dunn.  Dunn  Coimty, 
Wis.,  and  those  in  the  Towns  of  Waubeck, 
Waterville.  and  Durand.  Pepin  County, 
Wis. 

No.  MC  119767  (Sub-No.  E60).  filed 
June  4,  1974.  Applicant:  BEAVER 
TRANSPORT  CO.,  P.O.  BdJt  186,  Pleas- 
ant Prairie,  Wis.  53158.  Applicant's  rep- 
resentative: Henry  Seaton,  915  Pennsyl- 
vania BuUdlng,  425  Tlilrteenth  Street, 
N.W.,  Washington,  D.C.  20004.  Authority 
sought  to  (H)erate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Prepared  food  prodtKts 
and  dairy  products  (except  in  bulk,  in 
tank  vehicles),  from  Chicago,  ni,,  and 
points  in  its  commercial  zone,  to  points 
in  that  part  of  the  Lower  Peninsula  of 
Michigan  on,  north,  and  east  of  a  line 
beginning  at  Lake  Michigan  near  Lud- 
ington,  Mich.,  and  extending  alcmg  U.S. 
Highway  10  to  junction  U.S.  Highway  27, 
thence  aloi^  U.S.  Highway  27  to  Lans- 
ing, Mich.,  thence  along  U.S.  Highway 
127  to  Jackson,  Mich.,  thence  along 
Interstate  Highway  94  to  junction 
Michigan  Highway  52,  thence  along 
Michigan  Highway  52  to  the  Ohio-Michi- 
gan State  line.  The  purpose  of  this  filing 
is  to  eliminate  the  gateway  of  points  in 
Wisconsin     (except    Racine,    Kenosha, 
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Milwaukee,  Brookfield,  Port  Atkinson 
and  points  in  their  respective  commercial 
zones). 

No.  MC  119767  (Sub-No.  E61),  filed 
June  4,  1974.  AppUcant:  BEAVER 
TRANSPORT  (X>.,  P.O.  Box  186,  Pleas- 
ant Prairie.  Wis.  53158.  AppUcant's  rep- 
resentative: Henry  Seaton,  915  Pennsyl- 
vania Building,  425  Thirteenth  St..  N.W 
Washingttm.  D.C.  20004.  Authority 
sought  to  (derate  as  a  common  carrier, 
by  motor  vehicle,  over  irregtUar  routes, 
transporting:  Prepared  food  products 
and  dairy  products  (except  In  bulk,  in 
tank  vehicles) ,  fnwi  points  in  Illinois  cm 
and  north  of  a  line  beginning  at  the  Mis- 
sissippi River  near  MoUne,  m.  and  ex- 
tending along  Illinois  Highway  2  to 
junction  Winnebago-Ogle  County  line, 
thence  along  the  southern  boundary  of 
Winnebago,  Boone,  McHenry  and  Lake 
Counties,  111.  to  Lake  Michigan,  to  points 
in  that  part  of  the  Lower  Peninsula  of 
Michigan  on,  north  and  east  of  a  line 
beginning  at  Lake  Michigan  near  Mus- 
kegon, Mich.,  and  extending  along  Inter- 
state Highway  96  to  juncUon  Michigan 
Highway  37,  thence  along  Michigan 
Highway  37  to  junction  Michigan  High- 
way 89,  thence  along  Michigan  Highway 
89  to  junction  Interstate  Highway  69. 
thence  along  Interstate  Highway  69  to 
the  Indiana-Michigan  State  line  <  except 
Grand  Rapids,  Mich.).  The  purpose  of 
this  filing  is  to  eliminate  the  gateway  of 
points  in  Wisconsin  (except  Racine,  Ke- 
nosha, Milwaukee.  Brookfield,  Port  At- 
kinson and  their  respective  commercial 
zones ) . 

No.  MC  119767  (Sub-No.  E62),  filed 
June  4,  1974.  Applicant:  BEAVER 
TRANSPORT  CO.,  P  O.  Box  186.  Pleas- 
ant Prairie.  Wis.  53158.  Applicants  rep- 
resentative: Henry  Seaton,  915  Pennsyl- 
vania Building,  425  Thirteenth  St..  NW.. 
Washington,  D.C.  20004.  Authority 
sought  to  operate  as  a  common  carrier. 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Such  glassware,  glass  con- 
tainers and  closures  for  glass  containers 
as  are  materials,  supplies,  and  equip- 
ment used  or  useful  in  the  preparation, 
packing,  and  sale  of  prepared  food  prod- 
ucts, dairy  products  and  by-products, 
from  points  in  Indiana  on  and  west  of 
a  line  beginning  at  Lake  Michigan  and 
extending  along  U.S.  Highway  421  to 
junction  Indiana  Highway  43,  thence 
along  Indiana  Highway  43  to  junction 
U.S.  Highway  231.  thence  along  U.S. 
Highway  231  to  junction  Indiana  High- 
way 57,  thence  along  Indiana  Highway 
57  to  the  Indiana-Kentucky  State  line, 
to  points  in  Minnesota  and  points  in 
Iowa  on  and  north  of  Iowa  Highway  18. 
The  purpose  of-  this  filing  is  to  eliminate 
the  gateway  of  Burlington,  Wis. 

No.  MC  119767  (Sub-No.  E63).  filed 
Jime  4,  1974.  Applicant:  BEAVER 
TRANSPORT  CO..  P.O.  Box  186,  Pleas- 
ant Prairie,  Wis.  53158.  Applicant's  rep- 
resentative: Henry  Seaton,  915  Peimsyl- 
vania  Building,  425  Thirteenth  Street, 
NW.,  Washtagton,  D.C.  20004.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  Irregular 
routes,  transporting:  Dairy  products  lex- 
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cept  frozen  foodsj ,  from  points  in  Minne- 
sota on  and  south  of  US.  Highway  12, 
to  points  in  Ohio  on  and  west  of  a  line 
beginning  at  the  Sandusky,  Ohio  and  ex- 
tending south  along  Ohio  Highway  4  to 
Marion.  Ohio,  and  thence  south  along 
U.S.  Highway  23  to  Portsmouth.  Ohio. 
The  purpose  of  this  filing  is  to  eliminate 
the  gateway  of  points  in  Wisconsin  (ex- 
cept Fort  Atkinson.  Brookfleld.  and  the 
commercial  zones  thereof  as  defined  by 
the  Commission,  and  Milwaukee,  Wis. 
and  except  points  in  Douglas,  Bayfield, 
Ashland.  Iron,  VUas,  Forest,  Florence, 
Kiarlnette  and  Door  Counties) . 

By  the  Commission. 

Robert  L.  Oswald, 
Secretary. 

|FR  rxx     77  2722  Plied  I  26-77;  8:45  am] 


*  [Notice  No.  121 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

The  following  publications  include 
motor  carrier,  water  carrier,  broker,  and 
freight  forwarder  tansfer  applications 
filed  under  section  212(b),  206(a),  211, 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act. 

Each  application  (except  a.  otherwise 
specifically  noted)  contains  a  statement 
by  applicants  that  there  will  be  no  signif- 
icant effect  on  the  quality  of  the  human 
environment  resulting  from  approval  of 
the  application. 

Protests  against  approval  of  the 
application,  which  may  Include  a  request 
for  oral  hearing,  must  be  filed  with  the 
Commission  on  or  before  February  28. 
19T7.  Failure  seasonably  to  file  a  protest 
will  be  construed  as  a  waiver  of  opposi- 
tion and  participation  in  the  proceeding. 
A  protest  mu.st  be  served  upon  applicants' 
representative* s>,  or  applicants  (if  no 
such  representative  is  named),  and  the 
Protestant  must  certify  that  such  .'service 
has  been  made. 

Unless  otherwise  sF>eclfied,  the  signed 
original  and  six  copies  of  the  protest  shall 
be  filed  with  the  Commission.  All  protests 
must  specify  with  particularity  the  fac- 
tual basis,  and  the  section  of  the  Act,  or 
the  applicable  rule  governing  the  pro- 
posed transfer  which  protestant  believes 
would  preclude  approvsd  of  the  applica- 
tion. If  the  protest  contains  a  request  for 
oral  hearing,  the  request  shall  be  sup- 
ported by  an  explanation  as  to  why  the 
evidence  sought  to  be  presented  caiuiot 
reasonably  be  submitted  through  the  use 
of  affidavits. 

The  operating  rights  set  forth  below 
are  in  synopses  form,  but  are  demed  suflB- 
cient  to  place  Interested  persons  on  notice 
of  the  proposed  transfer. 

No.  MC-FC-76841,  filed  November  26, 
1976.  Transferee:  CBOYLE  TRANSFER 
CO..  INC.,  1800  N  Western  Avenue,  Chi- 
cago, Illinois,  60647.  Transferor:  Carl  O. 
Minnberg,  doing  business  as  Calder's 
Van  Company.  1800  N.  Western  Avenue. 
Chicago,  Illinois,  60647.  Applicants'  rep- 
resentative: Walter  N.  New.  10  S.  La 
Salle  Street,  Chicago.  Illinois,  60603.  Au- 
thority sought  for  purchase  by  transferee 
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of  the  operating  rights  of  transferor,  as 
set  forth  In  Certificate  No.  MC  95293, 
issued  August  26, 1974,  as  follows :  House- 
hold goods  as  defined  by  the  Commission, 
Between  Chicago,  Evanston  City  and 
points  in  New  Trier  and  Niles  Townships, 
HI.,  on  the  one  hand,  and,  on  the  other, 
points  in  Miimesota,  Iowa,  Nebraska, 
Wisconsin,  Ohio,  and  Indiana.  Trans- 
feree presently  holds  no  authority  from 
this  Commission.  Application  has  not 
been  filed  for  temporary  authority  under 
Section  2 10a(b>. 

No.    MC-PC-7685,    filed   Decenvber   3, 

1976.  Transferee:  O'CONNOR  BROTH- 
ERS MOVING  AND  STORAGE  CO., 
INC..  429-37  Schiller  St..  Elizabeth,  New 
Jersey  07206.  Transferor:  Patrick  J. 
O'Connor.  Jewel  O'Connor.  Administra- 
trix, doing  business  as  O'Connor  Broth- 
ers. 429-37  Schiller  St..  Elizabeth,  New 
Jersey  07206.  Applicants'  representative: 
Prank  O'Conor.  429-37  Schiller  St., 
Eli2abeth,  New  Jersey,  07206.  Authority 
sought  for  pui-chase  by  transferee  of  the 
o^rating  rights  of  transferor,  as  set 
forth  in  Certificate  No.  MC  8526,  issued 
December  5,  1973,  as  follows:  Household 
goods,  between  points  in  Essex.  Union. 
Hudson,  and  Middlesex  Counties,  N.J.. 
on  the  one  hand,  and,  on  the  other,  points 
in  New  Jersey  and  New  York.  Transferee 
presently  holds  no  authority  from  this 
Commission.  Application  has  not  been 
filed  for  temporary  authority  under  Sec- 
tion 210aibi. 

No.  MC-PC-76872,  filed  December  15, 

1977.  Transferee:  SALMON  RIVER 
STAGES,  INC.,  P.O.  Box  8C6,  Salmon, 
Idaho  83467.  Transferor:  Billie  G.  Peter- 
son, doing  business  as  Salmon  River 
Stages.  P.O.  Box  806,  Salmon,  Idaho 
83467.  Applicant's  representative:  Billy > 
G.  Peterson,  Box  806,  Salmon,  Idaho 
83467.  Authority  sought  for  purchase  by 
transferee  of  the  operating  rights  of 
transferor,  as  set  forth  in  Certificate  No. 
MC  1578  issued  August  8,  1975,  as  fol- 
lows: Passengers  and  their  ba^age,  and 
express  and  newspapers,  in  the  same  ve- 
hicle with  passengers,  over  specified  reg- 
ular routes  between  Pocatello,  Idaho,  and 
Salmon.  Idaho,  serving  all  Intermediate 
points,  and  the  off-route  point  of  Challis, 
Idaho;  Between  Idaho  Palls,  Idaho,  and 
Salmon,  Idaho,  serving  all  intermediate 
points;  Between  Roberts,  Idaho,  and 
Idaho  Palls,  Idaho,  serving  all  interme- 
diate points;  and  Between  junction  Idaho 
Highway  28  and  unnumbered  highway 
(known  as  Pole  Line  Road> ,  and  the  site 
of  the  Atomic  Energy  Plant,  serving  all 
intermediate  points.  Transferee  pres- 
ently holds  no  authority  from  this  Com- 
mission. Application  has  not  been  filed 
for  temporary  authority  under  Section 
210a(b). 

No.  MC-FC-76873.  filed  December  14, 
1976.  Transferee:  MOTOR  LEASING 
CO..  905  Smelter  Ave.,  P.O.  Box  652, 
Great  Falls,  Montana,  59403.  Transfer- 
or: Glacier  Transportation,  812  19th  St. 
N,  Great  Falls,  Montana.  Applicant's 
representative:  J.  Ward  Kencke,  P.O, 
Box  652.  Great  Falls,  Montana,  59403. 
Authority  sought  for  purchase  by  trans- 
feree of  the  operating  rights  of  trans- 


feror, as  set  forth  in  Certificate  No.  MC- 
29477  issued  June  24,  1970,  as  follows: 
(A)  Passengers  and  their  baggage,  and 
express  and  mail,  in  the  same  vehicle 
with  passengers,  over  specified  regular 
routes,  between  Great  Falls,  Mont.,  and 
Choteau,  Mont.,  serving  all  intermedi- 
ate points:   Passengers  and  their  bag- 
gage, from  the  15th  day  of  June  to  the 
15th  day  of  September  each  year,  inclu- 
sive, over  specified  regular  route  between 
Browning,  Mont.,  on  the  one  hand,  and, 
on  the  other.  Glacier  Park  Mont.:  Pas- 
sengers and  their  baggage,  and  express 
in  the  same  vehicle  with  passengers,  over 
specified  regular  route,  between  Choteau, 
Mont.,  and  Browning.  Mont.,  serving  all 
intermediate  points:    (Incidental  char- 
ter operations  may  be  conducted  pur- 
suant to  Section  208(c)  of  the  Interstate 
Commerce  Act.  (B)  Passengers  and  their 
baggage  and  express,  in  the  same  vehi- 
cle with  passengers,  over  specified  regu- 
lar route,  between  junction  U.S.  High- 
way 89  and  Montana  Highway  219  and 
Pendroy.  Mont.,  serving  no  intermedi- 
ate points:    Passengers  and  their  bag- 
gage, over  specified  regular  route,  be- 
tween Browning,  Mont.,  and  Kalispell, 
Mont.,  serving  no  intermediate  points: 
Passengers  and  their  baggage,  between 
Browning,    Mont.,    and    Glacier    Park, 
Mont.,  serving  no  intermediate  points: 
The  filed   after  January   1,   1967,   and, 
therefore,  no  incidental  charter  opera- 
tions   are    authorized.    Passengers    and 
their  baggage  in  the  same  vehicle  with 
passengers,  in  special  and  charter  oper- 
ations, over  irregular  routes.  Beginning 
and  ending  at  points  on  the  routes  next 
above,  and  extending  to  points  In  the 
United  States  (including  Alaska,  but  ex- 
cluding  Hawaii),   Transferee  presently 
holds  no  authority  .from  this  Commis- 
sion, Application  has  not  been  filed  for 
temporary  authority  under  Section  210 
afb>. 

No,  MC-FC-T6875  filed  December  14, 
1976.  Transferee:  MUSTANG  TRANS- 
PORTATION  INCORPORATED,  3804 
Jensen  Drive.  P.O.  Box  21201,  Houston, 
Texas  77026,  Transferor:  Ramsey  Truck  ~ 
Lines,  Inc.,  P.O.  Box  1031,  Houston. 
Texas  77001.  Applicant's  representative: 
J.  G.  Dail.  Jr.,  P.O,  Box  567,  McLean, 
Virginia  22101,  Authority  sought  for  pur- 
chase by  transferee  of  the  operating 
rights  of  transferor,  as  set  forth  in  Cer- 
tificate of  Registration  No,  MC-133506, 
issued  December  9,  1969,  as  follows:  Oil- 
field equipment  and  pipe  when  moving 
as  oilfield  equipment  and  trenching  ma- 
chines and  numerous  other  specified 
commodities  between  p>oints  in  Texas. 
Transferee  presently  holds  no  authority 
from  this  (Commission,  Application  has 
been  filed  for  temporary  authority  under 
Section  210a(b>. 

No.  MC-FC-76887,  filed  December  21, 
1976.  Transferee:  CENTER  ENTER- 
PRISES, INC.,  5450  South  Center  Ave- 
nue, Summit,  Illinois  60501.  Transferor: 
O.  K,  Motor  Service,  Inc,  5450  South 
Center  Avenue,  Summit,  Illinois  60501. 
Applicant's  representative:  Carl  L. 
Steiner,  Attorney  at  Law,  Axelrod,  Good- 
man. Steiner  ^  Bazelon,  39  South  La 
Salle  Street.  Chicago.  Illinois  60603.  Au- 
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thority  sought  for  puichase  by  transferee 
of  the  operating  rights  as  set  forth  in 
Certificates  No.  MC-62587,  MC-52587 
(Sub-No.  1),  MC-52587  (Sub-No.  2). 
MC-52587  (Sub-No.  7) ,  MC-52587  (Sub- 
No.  9),  and  MC-52587  (Sub-No.  10).  is- 
sued September  27,  1941,  November  19. 
1942,  April  13,  1940,  December  16,  1954, 
April  27,  1959,  and  April  25,  1968,  respec- 
tively as  follows:  General  commodities 
wltii  the  usual  exceptions  over  specified 
regular  routes  between  specified  points 
in  Illinois,  Wisconsin,  and  Indiana;  also 
malt  beverages,  newspapers,  and  maga- 
zines from  Chicago,  111.  to  specified 
points  in  Wisconsin,  and  Iron  and  steel 
articles  from  the  plant  site  of  the  Jones 
&  Laughlin  Steel  Corp.  located  In  Put- 
nam County,  m.  to  points  in  Wisconsin. 
Transferee  presently  holds  no  authority 
from  this  Commission.  Application  has 
not  been  filed  for  temporary  authority 
under  Section  210a(b) . 

No.  MC-FC-76889  filed  December  21, 
1976.  Transferee:  EABORN  TRUCK 
SERVICE,  INC.,  1300  Crafton  Boule- 
vard, Pittsburgh,  Pennsylvania  15205. 
Transferor:  William  R.  Eabom,  doing 
biisiness  as  Eabom  Truck  Service,  1300 
Crafton  Boulevard,  Pittsburgh,  Pennsyl- 
vania 15205.  Applicants'  representative: 
Arthur  J.  Dlskin,  Esq.,  806  Prick  Build- 
ing, Pittsburgh,  Pennsylvania  15219.  Au- 
thority sought  for  purchase  by  trans- 
feree of  the  operating  rights  of  trans- 
feror, as  set  forth  in  CJertificate  of  Reg- 
istration No.  MO120757  (Sub-No.  1)  is- 
sued January  28,  1965,  corresponding  In 
scope  to  certificate  of  public  ctHivenience 
and  necessity  No.  86527,  dated  July  27, 
1959,  Issued  by  the  Pennsylvania  Public 
Utility  Commission,  as  follows :  To  trans- 
port, as  a  CHass  B  carrier,  household 
goods  and  ofllce  furnishings,  in  use,  be- 
tween points  in  the  Borough  of  CTamegie 
and  the  City  of  Pittsburgh,  Allegheny 
Coimty,  and  within  five  (5)  miles  by  the 
usually  traveled  highwas^s  of  the  limits  of 
the  said  borough.  To  transport,  as  a  Class 
D  carrier,  household  goods  and  ofiBce 
fiumishtngs,  in  use,  from  points  in  the 
Borough  of  Carnegie  and  the  City  of 
Pittsburgh,  Allegheny  Coimty,  and  witti- 
In  five  (5)  miles  by  the  usually  traveled 
highways  of  the  limits  of  the  said  bor- 
ough to  other  points  within  seventy-five 
(75)  miles  by  the  usually  traveled  high- 
ways of  the  limits  of  the  said  borough, 
and  vice  versa.  To  transport,  as  a  Class 
B  Carrier,  property,  excluding  store 
equipment  in  use,  between  points  tai  the 
Borough  of  Carnegie,  Allegheny  Coimty, 
and  within  five  (5)  miles  by  the  usually 
traveled  highways  of  the  limits  of  said 
borough.  To  transport,  as  a  Class  C  car- 
rier, property  from  points  In  the  Bor- 
ough of  Carnegie,  Allegheny  County,  and 
within  five  (5)  miles  by  the  usually  trav- 
eled highways  of  the  limits  of  said  bor- 
ough to  points  within  thirty-five  (35) 
miles  by  the  usually  traveled  highways 
of  the  limits  of  said  borough;  and  sub- 
ject to  the  following  conditions  Is  neces- 
sary or  proper  for  the  service,  accommo- 
dation or  convenience  of  the  public: 
First:  lliat  the  rights,  powers  and  priv- 
ileges herein  granted  pertaining  to  the 
transportation  of  property  for  O.  Hom- 
mel  Company,  shall  be  limited  and  re- 


stricted to  the  following  points  of  des- 
tination: Boroughs  of  Carnegie,  Hei- 
delberg, Rosslyn  Farms.  Brtdgeville, 
and'  the  Townsh^  of  Scott  and  Collier. 
Second:  That  no  right,  power  or  priv- 
ilege is  granted  to  transport  to  or  from 
the  City  of  Pittsburgh,  property,  weigh- 
ing less  than  six  hundred  (600)  pounds, 
except  freight  from  Tlie  Bell  Telephone 
Company,  Union  Electric  Steel  (Company, 
O.  Hommel  Company  and  the  Sup«-ior 
Steel  Company.  Transferee  presently 
holds  no  authority  from  this  Commis- 
sion. Application  has  not  been  filed  for 
temporary  authority  under  Section  210a 
cb). 

No.  MC-FC-76896,  filed  December  28, 
1976,  Transferee:  Jekel  Moving  k  Stor- 
age Co,,  405  36th  St,,  S.E.,  Grand  Rapids, 
Mich.  49508,  Transferor:  Robert  Jekel 
and  David  Jekel,  doing  business  as  Jekel 
Moving  ti  Storage  Co.,  405  36th  St .  SE.. 
Grand  Rapids,  Mich.  49508,  Applicants' 
representative:  William  B.  Elmer,  At- 
tomey-at-Law,  21635  East  Nine  Mile 
Road,  St.  Clah-  Shores,  Mich.  49508.  Au- 
thority sought  for  purchase  by  transferee 
of  the  operating  rights  set  forth  in  Cer- 
tificates Nos.  MC-98391  (Sub-No.  2  and 
MC-98391  (Sub-No.  3>,  issued  Septem- 
ber 26,  1975  and  May  14,  1975,  respec- 
tively, to  transferor  as  follows:  House- 
hold goods  as  defined  by  the  Conunission, 
between  points  in  Allegan,  Barry,  Ionia, 
Kent  and  Ottawa  Counties,  Mich.,  on 
the  one  hand,  and,  on  the  other,  points 
in  Michigan;  and  between  Grand  Rapids, 
Mich,,  and  points  in  Michigan  within 
80  miles  of  Grand  Rapids,  on  the  one 
hand,  and,  on  the  other,  points  in  In- 
diana, Illinois,  Ohio,  Permsylvania,  New 
York,  and  Wisconsin,  Transferee  pres- 
ently holds  no  authority  from  tliis  Com- 
mission. Application  has  not  been  filed 
for  temporauy  authoritv  under  Section 
210a(b)  of  the  Act. 

No,  MC-FC-76897,  filed  December  28, 
1976.  Transferee:  ROBERT  J,  GART- 
NER, 3325  West  2nd  St„  Grand  Island, 
Nebraska  68801,  Transferor:  Johnsrud 
Transport,  Inc,  Highway  9  West,  P.O. 
Box  447,  Cresco,  Iowa  52136.  Applicants' 
representative:  Bruce  A.  Bullock,  Attor- 
ney at  Law,  530  Uniwac  Building,  Oma- 
ha, Nebraska  68106;  Patrick  E.  Quinn, 
Attorney  at  Law,  P.O.  Box  82028,  Lin- 
coln, Nebraska  68501.  Authority  sought 
for  purchase  by  transferee  that  portion 
of  the  operating  rights  of  transferor,  as 
set  forth  in  (Certificate  No.  MC  128075 
(Sub-No.  14),  issued  November  20,  1972, 
as  follows:  Furniture,  from  Mirmeapolls 
and  St.  Paul,  Minn.,  to  Riceville,  Iowa, 
and  points  within  30  miles  of  Riceville, 
and  Emigrant  movables,  between  Osage, 
Iowa,  and  points  in  Iowa  within  30  miles 
of  Osage,  on  the  one  hand,  and,  on  the 
other,  points  in  Minnesota,  and  fertilizer, 
from  points  in  Wisconsin  to  points  in 
Mitchell  County,  Iowa.  Transferee  pres- 
sently  holds  no  authority  from  this  CcHn- 
mission.  Application  has  not  been  filed 
for  temporary  authority  under  Section 
210a(b). 

No.  MC-FC-76899,  filed  December  27, 
1976.  Transferee:  DELTA  TRANSPORT 
CORPORATION,  217  Washington  Ave- 
nue, Carlstadt,  N.J.  07072.  Transferor: 


First  Transport  Corporation.  250  Stanley 
St.,  New  Britain,  Conn.  06050.  Apphcants' 
reiwesentative:  James  E.  Mahoney,  At- 
tomey-at-Law,  84  State  St.,  Boston, 
Mass.  02109.  Authority  sought  for  pur- 
chase for  transferee  of  the  operating 
rights  set  forth  in  Certificate  of  Reglstra- 
Uon  No.  MC-87335  iSub-No.  4),  issued 
September  12,  1973,  to  transferor,  as  fol- 
lows: General  commodities,  with  speci- 
fied exceptions,  within  Connecticut. 
Transferee  is  a  carrier  holding  authority 
from  this  Commission  under  Certificate 
No.  MC-93147.  Application  has  not  been 
filed  for  temporary  authority  under  Sec- 
tion 210a'b)  of  the  Act. 

No.  MC-FC-76900.  fUed  December  27, 
1976,  Transferee:  RONALD  JOSEPH 
FIORILLO,  doing  business  sis  RONALD 
FIORILLO  TRUCKING.  1081  Ogden 
Ave,.  Bronx,  N.Y.  10452,  Transferor: 
Tomaselli  Bros.  Inc.,  60  Thompson  St., 
New  York,  N.Y.  10012.  Applicants'  repre- 
sentative: Bruce  J.  Robbins,  Attorney- 
at-Law.  One  Lefrak  City  Plaza,  Suite 
1515.  Flushing,  N.Y.  11368.  Authority 
sought  for  purchase  by  transferee  of 
the  operating  rights  of  transferor  set 
forth  in  Certificate  No.  MC-39429,  issued 
June  16,  1943,  as  follows:  Wines,  liquors, 
and  gi-oceries,  from  New  York,  N,Y.,  to 
points  in  Passaic,  Bergen,  Union,  Essex, 
Hudson,  Middlesex,  and  Monmouth 
Counties,  N.J.  Ti'ansferee  presently  holds 
no  authority  from  this  Commission.  Ap- 
plication has  not  been  filed  for  tem- 
porary authority  under  Section  210a  b' 
of  the  Act. 

No.  MC-FC-76904,  filed  December  28, 
1976,  Transferee:  WALLACE  TRANS- 
PORT mc,  P.O.  Box  214.  Somers  Point. 
N.J.  08244.  Transferor:  Johnsrud  Trans- 
port. Inc..  Highway  9  West.  P.O.  Box 
447,  Cresco,  Iowa  52136.  Applicants'  r*»p- 
resentative:  Raymond  A.  Thistle  Jr..  At- 
torney at  Law,  Suite  1012,  Four  Peiin 
Center  Plaza,  Philadelphia,  Pa.;  Patrick  * 
E.  Quinn,  Attorney  at  Law,  P.O.  Box 
82028,  Lincoln,  Neb.  68501.  Authority 
sought  for  purchase  by  transferee  of  a 
portion  of  the  operating  rights  of  trans- 
feror, as  set  forth  in  Certificate  No.  MC- 
128075  (Sub-No.  22),  issued  October  8, 
1976,  as  f(dlows:  Cheese,  in  mixed  loads 
with  milk  and  whey,  and  milk  and  whey 
in  mixed  loads  with  cheese,  over  irregu- 
lar routes,  from  the  facilities  of  Associ- 
ated Milk  Producers,  Inc,  at  Rochester, 
Minn.,  Parkston,  S.  Dak,  and  Blair.  Por- 
tage and  Madis(xi,  Wis.,  to  the  above- 
named  shipper's  facilities  at  Mason  City, 
Iowa,  and  butter  and  cheese,  in  mixed 
loads  with  milk  and  whey,  and  milk  and 
w?iey,  in  mixed  loads  with  butter  and 
cheese,  from  the  facilities  of  Associated 
Milk  Producers,  Inc..  at  points  in  Iowa 
and  Minnesota  to  points  in  Connecticut, 
Massachusetts,  New  Jersey,  New  York. 
Ohio.  Pennsylvania,  and  Rhode  Island. 
Transferee  presently  holds  no  authwity 
from  this  Commission.  Application  has 
been  filed  for  temporary  authority  under 
Section  210a(b). 

Robert  L.  Oswald, 
Secretarv. 

IPR  Doc  .77-2724  Piled  1-36-77:8:45  am] 


FEDERAL  REGISTER,   VOL.   42,    NO.    18 — THURSDAY     JANUARY    27,    1977 


5204 

(Notice  No.  109] 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

jAjruAXT  27,  1977. 

Syn<H)6e6  of  orders  entered  by  the  Mo- 
tor Carrier  Board  of  the  Commiwdnti 
ptmuant  to  Secttons  212(b) ,  206(a) ,  211. 
312(b),  aiKl  410(g)  of  the  Interstate 
Commerce  Act,  and  rules  and  regulatJons 
prwcrlbed  thereunder  (49  CFR  Part 
1132),  appear  below: 

Each  application  (except  as  otherwise 
specifically  noted)  filed  after-^March  27, 
1972,  contains  a  statement  by  applicants 
that  there  will  be  no  significant  effect 
on  the  quality  of  the  human  environ- 
ment resulting  from  approval  of  the  ap- 
plication. As  provided  to  the  Commis- 
sion's Special  Rules  of  Practice  any  In- 
terested person  may  file  a  petition  seek- 
ing reconsideration  of  the  following 
numbered  proceedings  on  or  before  Feb- 
ruary 16,  1977.  Pursuant  to  Section  17(8) 
of  the  Interstate  Commerce  Act,  the  fil- 
ing of  such  a  petition  will  postpone  the 
effective  date  of  the  order  in  that  pro- 
ceeding pending  its  dlspositlMU  The 
matters  relied  upon  by  petitioners  must 
be  specified  in  their  petitions  with  par- 
ticularity. 

No.  MC-FC-76390.  By  order  of  Jan- 
uary 12.  1977  Division  3,  acting  as  an 
Appellate  Division,  approved  the  trans- 
fer to  Utah  Moving  ti  Storage  Company, 
a  corporation.  Salt  Lake  c:ity.  Utah,  of 
Certificate  No.  MC  59462  issued  by  the 
Commission  October  2.  1945,  to  Hadley 
Transfer  Si  Storage  Company,  Salt  Lake 
City,  Utah,  authorizing  the  transporta- 
tion of  general  commodities  between 
points  in  Salt  Lake  City.  Utah,  and 
household  goods  as  defined  in  Practices 
of  Motor  Common  Carriers  of  Household 
Goods,  17  M.C.C.  467,  between  Salt  Lake 
City,  Utah,  and  points  in  Utah  within 
50  miles  of  Salt  Lake  City,  on  the  one 
hand.  and.  on  the  other,  points  in  Wy- 
oming and  those  in  Idaho,  except  those 
north  of  Salmon  River  Canyon.  Thomas 
M.  Zarr,  Esquire*.  Nelson,  Harding, 
Richards,  Leonard  &  Tate.  P.O.  Box 
2465  Salt  Lake  City.  Utah  84110. 

Robert  L.  Oswald, 
Secretary. 

IFR  Doc  77  2725  Piled  1-26-77:8:45  am] 
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PETITIONS  FOR  MODIFICATION.  INTER- 
PRETATION OR  REINSTATEMENT  OF 
OPERATING  RIGHTS  AUTHORITY 

Janttary  21.  1977. 

The  following  petitions  seek  modifica- 
tion or  interpretation  of  existing  operat- 
ing rights  authority,  or  reinstatement  of 
terminated  operating  rights  authority. 

An  original  and  one  copy  of  protests 
to  the  granting  of  the  requested  author- 
ity must  be  filed  with  the  Commission 
within  30  dasrs  after  the  date  of  this 
FcDKRAL  Rscism  notlce.  Such  protest 
shall  cwnply  with  Special  Rule  247(d)  of 
the  Commission's  General  Rules  of  Prac- 


NOTICCS 

tlc«  (49  CFR  1100.247)*  and  shall  Include 
a  concise  statement  of  protestant's  inter- 
est tn  ttie  proceeding  and  copies  of  its 
conflicting  authorities.  Verified  state- 
ments In  opposition  should  not  be  ten- 
dered at  this  itme.  A  copy  of  the  protest 
Shan  be  served  concurrently  upon  petl- 
tl<mer's  representative  or  petitioner  if 
no  representative  Is  named. 

No.  MC  20861  (Sub-No.  4)  (Notice  of 
filing  of  petition  to  modify  territorial 
description),  filed  December  6.  1976.  Pe- 
titioner: FROZEN  POOD  DELIVERY 
SERVICE,  INC.,  300  West  St.,  Berlin. 
Mass.  01513.  Petitioner's  representative: 
Prank  J.  Weiner,  15  Court  Squsu-e,  Bos- 
ton, Mass.  02108.  Petitioner  holds  a  motor 
contract  carrier  Permit  in  No.  MC  20861 
(Sub-No.  4),  Issued  March  18,  1974,  au- 
thorizing transportation,  as  pertinent, 
over  irregular  routes,  of  frozen  fruits 
and  frozen  vegetables,  from  Taunton  and 
Southborough,  Mass.,  to  points  in  Con- 
necticut, Rhode  Island,  and  New  Hamp- 
shire, under  a  continuing  contract,  or 
contracts,  with  Newton  Acres,  Inc.  By 
the  instant  petition,  petitioner  seeks  to 
broaden  the  territorial  description  above 
through  the  addition  of  an  additional 
territorial  description  to  read  as  follows : 
"from  Seabrook.  N.J..  to  points  in  Con- 
necticut. Maine.  Massachusetts,  New 
Hampshire.  Rhode  Island  and  Vermont, 
imder  a  continuing  contract,  or  con- 
tracts, with  Newton  Acres,  Inc." 

No.  MC  108207  (Sub-No.  1>  (Notice 
of  filing  of  petition  to  remove  restric- 
tions) ,  filed  December  16,  1976.  Petition- 
er: FROZEN  FOOD  EXPRESS,  INC.,  318 
Cadiz  Street.  Dallas.  Tex.  75222.  Petition- 
er's representative :  Ralph  W.  Pulley.  Jr., 
4555  First  National  Bank  Building,  Dal- 
las, Tex.  75202.  Petitioner  holds  a  motor 
coinmon  carrier  certificate  in  No.  MO 
108207  (Sub-No.  1  > .  issued  June  18.  1952, 
authorizing  transportation,  as  pertinent, 
over  irregular  routes,  of  (1)  Frozen 
foods,  and  meats,  meat  products,  and 
meat  by-products  as  defined  by  the  Com- 
mission (except  canned  or  packaged 
meats  and  canned  or  packaged  meat 
products,  other  than  canned  hams,  pack- 
aged hams,  and  packaged  bacon) ,  dairy 
products  as  defined  by  the  Commission, 
salad  dressing,  yeast,  and  uncooked 
bakery  goods:  and  (2)  frozen  foods,  and 
meats,  meat  products,  and  meat  by- 
products as  defined  by  the  Commission 
(except  canned  or  packaged  meat  prod- 
ucts, other  than  canned  hams,  packaged 
hams,  and  packaged  bacon) ,  generally 
(a)  between  points  in  Texas,  Louisiana, 
Illinois,  Michigan,  Missouri,  Oklahoma, 
Arkansas,  and  Mississippi;  and  (b)  be- 
tween Memphis,  Tenn.,  on  the  one  hand, 
and,  on  the  other,  points  in  Texas,  Loui- 
siana, Michigan,  Oklahoma,  Missouri, 
Arkansas,  Illinois  and  Mississippi.  The 
territory  has  been  condensed  and  doe« 
not  exactly  follow  language  contained  in 
the  original  Certificate.  By  the  Instant 


-  Ck>ples  of  Special  Rule  247  (as  amended) 
can  be  obtained  by  writing  to  the  Secretary, 
Interstate  Commerce  Commission,  Washing- 
ton. D.C.  20423. 


petition,  petitioner  seeks  to  r«nove  the 
restrictions  in  (1)  and  (2)   above. 

No.  MC  128527  (Sub-No.  38)  (Notice 
of  filing  of  petition  to  ronove  restric- 
tion), filed  December  20,  1976.  Peti- 
tioner: MAY  TRUCKING  COMPANY, 
a  Corporation,  P.O.  Box  398,  Payette. 
Idaho  83661.  Petitioner's  r^M^esentative: 
Edward  G.  Rawle,  4635  S.W.  Lakeview 
Blvd.,  Lake  Oswego,  Oreg.  97034.  Peti- 
tioner holds  a  motor  common  carrier 
Certificate  in  No.  MC  128527  (Sub-No. 
38),  issued  May  15,  1974,  authorizing 
transportation  over  Irregular  routes,  of 
lumber,  lumber  mill  products,  particle 
board,  and  hardboard  paneling,  used  in 
the  manufacture  of  mobile  homes,  rec- 
reational vehicles,  and  campers,  between 
points  in  California,  on  the  one  hand, 
and,  on  the  other,  points  in  Ada,  Can- 
yon, Payette,  and  Washington  Coimties, 
Idaho,  restricted  to  the  transportation 
of  shipments  originating  at  the  sibove- 
named  origin  points  and  destined  to  the 
above-named  destination  points. 

By  the  Instant  petition,  petitioner 
seeks  to  delete  the  restriction  "used  in 
the  manufacture  of  mobSe  homes,  rec- 
reational vehicles  and  campers"  from 
the  above  authority. 

No.  MC  136408  (Sub-No.  22)  (Notice 
of  filing  of  petition  to  modify  terri- 
torial description),  filed  November  22, 
1976.  Petitioner:  CARC50  CONTRACT 
CARRIER  CX>RP.,  P.O.  Box  206,  U.S. 
Highway  20,  Sioux  City.  Iowa  51102. 
Petitioner's  representative:  William  J. 
Hanlon,  55  Madison  Avenue,  Morris- 
town.  N.J.  07960.  Petitioner  holds  a  mo- 
tor contract  carrier  Permit  in  No.  MC 
136408  (Sub-No.  22),  Issued  Jime  29, 
1976,  authorizing  transportation  over  ir- 
regular routes,  of  chemicals  (except  in 
bulk  in  tank  vehicles),  from  WaUing- 
ford.  Conn.,  and  Linden,  N.J.,  to  points 
in  Ohio,  Michigan.  Indiana,  and  Illinois, 
under  a  continuing  contract,  or  con- 
tracts with  American  Cyanamid  Co.,  of 
Wayne.  N.J.  By  the  Instant  petition,  pe- 
titioner seeks  to  broaden  the  territorial 
description  above  by  adding  Bound 
Brook,  N.J.,  as  an  additional  origin  point 
in  the  authority  above. 

Repttblications  or  Grants  of  Operating 
Rights  AtrrHORiTY  Prior  to  Certifi- 
cation 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Register. 

An  original  and  one  copy  of  protests  to 
the  granting  of  th?  autliority  must  be 
filed  with  the  Commission  within  30  days 
after  the  date  of  this  Federal  Register 
notice.  Such  protest  shall  comply  with 
Special  Rule  247  (d)  of  the  Commission's 
General  Rules  of  Practice  (49  CFR 
1100.247)  addressing  specifically  the 
Issue(s)  indicated  as  the  purpose  for  re- 
pubUcaUon,  and  including  a  concise 
statement  of  protestant's  Interest  In  the 
proceeding  and  copies  of  Its  conflicting 


authorities.  Verified  statements  in  op- 
position shall  not  be  tendered  at  this 
time.  A  copy  of  the  protest  shall  be  served 
concurrently  upon  the  carrier's  repre- 
sentative, or  carrier  if  no  representative 
is  named. 

No.  MC  111045  (Sub-No.  126)  (Repub- 
lication), filed  November  17,  1975,  pub- 
lished In  the  Federal  Register  issue  of 
December  24,  1975,  and  republished  this 
issue.  Applicant:  REDWING  CARRIERS, 
INC.,  P.O.  Box  426,  Tampa,  Fla.  33601. 
Applicant's  representative:  J.  Douglas 
Harris,  1406  Union  Bank  Building,  Mont- 
gomery, Ala.  36104.  An  Order  of  the 
Commission.  Review  Board  Number  2, 
dated  Decanber  13,  1976,  and  served 
January  17,  1977,  finds  that  the  present 
and  future  public  convenience  and  nec- 
essity require  operation  by  applicant,  In 
interstate  or  foreign  commerce,  as  a 
common  carrier  by  motor  vehicle,  over 
Irregular  routes,  in  the  transportation  of 
(1)  cleaning  compounds.  In  bulk,  in  tank 
vehicles,  from  pomts  to  Dade  County, 
Fla.,  to  points  to  New  Jersey.  New  York, 
and  Connecticut;  and  (2)  materials  used 
to  the  manufacture  of  cleantog  ccHn- 
pounds,  to  bulk  to  tank  vehicles,  from 
Fla.;  that  applicant  Is  fit,  willing,  and 
Connecticut,  to  potots  to  Dade  County, 
Fla.;  that  appllctmt  Is  fit,  willtog,  and 
abl3  properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the  In- 
terstate Commerce  Act  and  the  Com- 
mission's rules  and  regulations  there- 
imder. 

Note. — ^me  p'orpoee  at  this  republication  Is 
to  Indicate  the  addition  of  an  additional 
commodity  and  territorial  description  In  (2) 
above,  ia  accpUoant's  grant  of  authority. 

No.  MC  141084  (Sub-No.  2)  (Republi- 
cation), filed  March  26,  1976,  published 
to  the  Federal  Register  Issue  of  May  20, 
1976,  and  republished  this  Issue.  Appli- 
cant: MARGIN  LEASING,  INC.,  21  Bal- 
tic Road,  Worcester,  Mass.  01607.  Appli- 
cant's representative:  Ronald  I.  Shapss, 
450  Seventh  Avenue,  New  York,  N.Y. 
10001.  An  order  of  the  CcHumlssion,  Re- 
view Board  Number  1,  dated  December 
10,  1976,  and  served  December  27,  1976. 
finds  that  operatiiHi  by  applicant,  to  to- 
terstate  or  foreign  commerce,  as  a  con- 
tract carrier  by  motor  vehicle,  over  Ir- 
regular routes,  to  the  transportation  of 
(1)  malt  beverages  and  beverage  con- 
tainers, between  Merrimack,  N.H.,  and 
East  Cambridge,  Mass.;  and  (2)  beverage 
containers,  between  Merrimack,  N.H., 
and  Lawrence.  Mass.,  under  a  conttoulng 
contract,  or  contracts,  with  Anheuser- 
Busch,  of  St.  Louis,  Mo.,  will  be  consist- 
ent with  the  public  toterest  and  the  na- 
tional transportatioir policy;  that  appli- 
cant is  fit,  willtog,  and  able  properly  to 
perform  such  service  and  to  conform  to 
the  requlremoits  of  the  Interstate  Com- 
merce Act  and  the  CmmxdsslKm's  rules 
and  regulations  thereimder. 

Note. — The  purpose  of  this  republication 
Is  to  (I)  indicate  the  nonradlal  grant  of 
authority  in  (1)  and  (3)  alMve  rather  than 
radial:  and  (H)  indicate  the  addition  of 
bevero^  eontaineri  as  an  additional  com- 
modity in  (1)  above,  in  i^plicant's  grant  of 
authority. 


NOTICES 

No.  W-101  (exemption  secticm  303(e) 
(2)  (Republication),  filed  July  26,  1968, 
and  published  to  the  Federal  Register 
issue  of  August  7,[1968,  and  republished 
tills  issue.  An  Order  by  the  Commission, 
General  Session,  dated  Decranber  15, 
1976,  and  served  December  28,  1976,  di- 
rects further  processtog  of  the  proceed- 
ing below:  Authority  sought  for  cancel- 
lation of  the  above-noted  exemption  to 
the  name  of  the  RAYMOND  INTERNA- 
■nONAL,  INC.,  P.O.  Box  22718,  Houston, 
Tex.  77027,  and  reissuance  of  same  to 
HOFFMAN  INTERNATIONAL,  INC. 
(formerly  Hoffman  Rigging  &  Crane 
Service,  Inc.),  a  motor  carrier,  560  Cort- 
land St.,  Belleville,  N.J.  07109.  Appli- 
cant's attorney:  Mort<Hi  E.  Kiel,  5  World 
Trade  Center.  Suite  6193,  New  York,  N.Y. 
10048.  Exemption  sought  to  be  cancelled 
and  reissued:  Transportation,  to  toter- 
state  or  foreign  commerce,  as  a  water 
contract  carrier  (1)  by  derricks  and/or 
barges  and  tugs  from  and  to  ix>rts  oa 
the  Atlantic  and  Gulf  coasts  of  heavy  or 
bulky  articles  such  as  tanks,  boilers,  air- 
planes, cracktog  chambers,  machinery 
and  similar  pieces  of  freight,  and  (2) 
by  towtog  vessels  and  derrick  lighters  of 
contractors'  equipment  and  material, 
consisttog  of  steam  shovels,  pile  driving 
rigs,  trucks,  bulldozers,  dltchtog  ma- 
chtoes,  caterpillar  cranes,  compressors, 
dredges,  derrick  lighters,  and  other  mis- 
cellaneous heavy  and  bulky  material  used 
to  construction  wor*  between  construc- 
tion sites,  along  the  Atlantic  coast,  on 
Long  Islsuid.  N.Y.,  and  along  Long  Island 
Soimd,  Block  Island  Soimd,  and  their 
tributary  waterways,  Narrangansett  Bay, 
Providence  River,  and  to  the  area  deftoed 
In  the  order  of  March  26,  1941,  to  Ex 
Parte  No.  140,  Determination  of  the 
Limits  of  New  York  Harbor  and  Harbors 
Contiguous  Thereto. 

Not*. —  (1)  This  transaction  is  related  to 
the  purchase  transaction  previously  de- 
scribed on  November  8,  1972  In  the  Pesoul 
RBoiSTEa  at  No.  MC-F-11701  wherein  Hoff- 
man International.  Inc.  (fornkerly  Hoffman 
Rigging  &  Crane  Service,  Inc.).  a  motor  car- 
rier, proposed  to  purchase  the  certificated 
water  carrier  operating  rights  and  certain 
other  property  of  Raymond  International. 
Inc.  Authority  to  acquire  the  said  certifi- 
cated rights  and  property  was  granted  by 
order  of  the  Commission.  Division  3,  acting 
as  an  Appellate  Division,  served  November  8, 
1973. 

Note. — (2)  To  facilitate  processing  of  this 
proceeding,  cc^les  of  all  protests  should  be 
served  upon  f^>pllcant'8  and  their  represent- 
ative. 

Note. —  (3) :  (a)  The  transaction  proposed 
m  No.  W-lOl  will  be  processed  under  the 
modified  procedure.  Applicants  have  been 
directed  to  file  opening  verified  statements 
In  support  of  the  appUcatlon  within  30  days 
or  less  of  the  date  of  this  notice.  Protestants 
must  file  their  verified  statements  In  oppo- 
sition to  the  application  within  30  days  or 
less  of  the  date  of  this  notice.  Applicants 
must  file  velfied  statements  In  reply  with- 
in 66  days  or  leas  of  the  date  of  this  notioe. 
<b)  All  protesting  parties  as  weU  as  appli- 
cants must  comply  with  applicable  provi- 
sions of  section  1100.45(b),  1100.46(b),  and 
1100.47-1100.64,  Inclusive  of  the  Commis- 
sion's General  Rules  of  Practice,  relating  to 
modified  procedure,  except  that  't^e  original 
and  one  copy  of  any  statement  made  pur- 


suaut  to  section  1100.51  shall  be  filed  with 
the  Commission,  (c)  Copies  of  any  verified 
statements  In  opposition  must  be  served 
upon  applicant's  and  their  representative, 
and  a  copy  of  e<koh  statement  filed  with  the 
Commission  shall  so  certify.  Similarly,  i^pll- 
cants  have  been  directed  to  serve  copies  of 
their  verified  statements  u{>on  protestante. 
(d)  Escept  for  good  cause  shown,  prelimi- 
nary motions  and  requests  for  ci<06B-exam- 
Ination  of  wltneeees  or  for  other  reUef  will 
not  be  acted  upon  pries'  to  the  date  on  or 
before  which  aU  verified  statements  are  re- 
quired to  be  filed. 

Motor  Carrier,  Broker.  Water  Carrier. 
AND  Freight  Forwarder  Operating 
Rights  Applications 

The  followmg  applications  are  gov- 
erned by  Special  Rule  247  of  the  Com- 
mission's General  Rules  of  Practice  (49 
CFR  i  1100.247).  These  rules  provide, 
among  other  things,  that  a  protest  to 
the  granting  of  an  application  must  be 
filed  with  the  Commission  within  30 
days  after  the  date  of  notice  of  filing 
of  the  application  is  published  In  the 
Federal  Register.  Failure  to  seasonably 
file  a  protest  will  be  construed  as  a 
weiiver  of  opposition  and  participation 
to  the  proceedtog.  A  protest  under  these 
rules  should  comply  with  section  247(d) 
(3)  of  the  rules  of  practice  which  re- 
quires that  it  set  forth  specifically  the 
grounds  upon  which  it  Is  made,  contain 
a  detailed  statement  of  protestant's  in- 
terest to  the  proceedtog  (Including  a 
copy  of  the  specific  portions  of  its  au- 
thority which  Protestant  believes  to  be 
to  confiict  with  that  sought  to  the  ap- 
plication, and  describing  to  detail  the 
method — whether  by  jotoder,  toterltoe, 
or  other  means — by  which  protestant 
'would  use  such  authority  to  provide 
all  or  part  of  the  service  proposed) .  and 
shall  specify  with  particularity  the  facts, 
matters,  and  things  relied  upon,  but 
shall  not  include  issues  or  allegations 
phrased  generally.  Protests  not  to  rea- 
sonable c(HnpIlance  with  the  require- 
ments of  the  rules  may  be  rejected.  The 
original  and  one  copy  of  the  protest  shall 
be  filed  with  the  Commission,  and  a 
copy  shall  be  served  concurrently  upon 
applicant's  representative,  or  appllceuit 
if  no  representative  is  named.  If  the  pro- 
test tocludes  a  request  for  oral  heartog, 
such  requests  shall  meet  the  require- 
ments of  section  247(d)  (4)  of  the  special 
rules,  and  shall  toclude  the  certification 
required  thereto. 

Section  247(f)  further  provides,  to 
part,  that  an  i^^iUcant  who  does  not  to- 
tend  timely  to  prosecute  its  i4>pUcatk>n 
shall  promptly  request  dismissal  thereat, 
and  that  failure  to  prosecute  an  appli- 
cation under  procedures  ordered  by  the 
Commission  will  result  to  dismissal  of 
the  application. 

Further  processing  steps  will  be  by 
Commission  order  which  will  be  served 
an  each  party  of  record.  Broadening 
amosdments  win  not  be  •coepted  after 
the  date  of  this  ptAllcatloD  except  for 
good  cause  shown,  and  restrictive  amend- 
moits  will  not  be  entertained  foDoirlng 
publication  to  the  Pkdbsal  Rbcxbtb  of  a 
notice  that  the  proceeding  has  been  as- 
signed for  oral  hearing. 
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Each  applicant  states  that  there  will 
be  no  significant  effect  on  the  quality  of 
the  human  environment  resulting  from 
approval  of  its  application. 

No.  MC  1485  (Sub-No.  13),  filed  De- 
cember 27.  1976.  AppUcant:  SCHROLL 
TRANSPORTATION,  INC.,  360  Gover- 
nor Street.  East  Hartford,  Corm.  06108. 
Applicant's  representative:  Hugh  M. 
Joseloff.  80  State  Street.  Hartford,  Conn. 
06103.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Meats, 
cooked,  cured,  or  preserved,  from  the 
plantsites  of  M.  M.  Mades  Co.,  Inc.,  lo- 
cated in  Manchester  and  Bedford,  N.H.. 
to  points  in  Connecticut,  Massachusetts 
and  Rhode  Island. 

Note. — If  a  hearing  is  deemed  necessary. 
the  appUcant  requests  that  it  be  held  at 
either  Hartford.  Conn,  or  Boston.  Mass. 

No.  MC  2052  (Sub-No.  10),  fUed  De- 
cember 22.  1976.  Applicant:  BLAIR 
TRANSFER,  INC.,  203  South  9th  Street, 
Blair.  Nebr.  68008.  Applicant's  repre- 
sentative: Patrick  E.  Qulnn,  P.O.  Box 
82028,  Lincoln,  Nebr.  68501.  Authority 
sought  to  operate  as  a  comTnon  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Meat,  meat  products  and 
meat  by-products  and  articles  distributed 
by  meat  packinghouses,  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the  re- 
port in  Descriptions  in  Motor  Carrier 
Certificates.  61  M.C.C.  209  and  766  (ex- 
cept commodities  in  bulk),  from  the 
plantslte  and  storage  facilities  utilized 
by  American  Beef  Packers.  Inc.,  located 
at  or  near  Omaha,  Nebr..  and  Oakland. 
Iowa,  to  points  in  Maryland.  New  York, 
Ohio.  Pennsylvania,  West  Virginia,  and 
the  District  of  Columbia,  restricted  to 
traffic  originating  at  the  named  origins 
and  destined  to  the  named  destinations. 

NoTK. — If  a  hearing  Is  deemed  necessary. 
tha  applicant  requests  that  It  be  held  at 
Omaha,  Nebr. 


No.  MC  2135   (Sub-No.  14)    (Correc- 
tion) filed  November  12.  1976.  published 
in  the  Federal  Register  issue  of  Decem- 
ber 9.  1976.  and  republished  as  corrected 
this  issue.  AiH>licant:  D.  J.  McNICHOL 
CO.,  a  Corporation.  6951  Norwltch  Drive. 
Philadelphia,  Pa.  19153.  Applicant's  rep- 
resentative. Harold  P.  Boss,  1100  Seven- 
teenth Street,  N.W.,  Washington,  D.C. 
20036.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular    routes,    transporting:     Such 
foods,  commodities  and  equipment  as  are 
used  in  connection  with  the  operation  of 
cafeterias,  "whether  or  not  the  shipment 
Is  moving  to  or  from  a  cafeteria."  (1) 
from  Philadelphia,  Pa.,  to  the  District  of 
Columbia    and    points    in    CormecUcut, 
Delaware,     Maryland.     Massachusetts. 
New  Jersey,  New  York,  Rhode  Island, 
and  Virginia;  and  to'transpori;  on  return 
to  Phlladeli^iia,  shipments  which  have 
been  accepted  by  a  consignee  and  ^ilch 
are  subsequently  to  f'e  returned  to  ARA 
Services.  Inc..  loc^Jl  at  Phlladdphla; 
and  (2)  between  Philadelphia.  Pa.,  on 
the  one  hand,  and,  G>  the  other,  points 
in  Maine,  New  Hami|^ire,  and  Vermont, 
under  a  continuing  rfjitract  or  contracts 
with  ARA  Services.  |  jc. . 


NOTICES 

NoTZ. — .\ppUcant  stat«3  that  the  only  new 
territorial  authority  sought  herein  la  de- 
scribed In  "(2)"  above.  Applicants  permit. 
No.  MO  2136  (Sub-No.  11),  authorizes  opera- 
tions from  and  to  the  points  described  In 
"(1)"  above.  However,  the  commodity  au- 
thorization therein  does  not  specifically  In- 
clude the  words  "whether  or  not  the  ship- 
ment Is  moving  to  or  from  a  cafeteria."  In 
applicant's  opinion,  It  is  now  authorized  to 
transport  shipments  of  commodities  author- 
ized In  Its  permits,  whether  or  not  the  ship- 
ment Is  moving  to  or  from  a  cafeteria,  when 
such  service  Is,  in  fact,  rendered  under  con- 
tract with  ARA  Services.  Inc..  within  Its  au- 
thorized territory.  Applicant  is  concurrently 
filing  with  the  Commission  a  motion  to  dis- 
miss that  portion  of  the  Instant  applica- 
tion described  In  "(1)"  above,  primarily  on 
the  ground  that  appUcant  may  now  render 
sucli  service  under  Its  MC  2135  (Sub-No.  11) 
permit.  Dual  operations  may  be  Involved. 
Common  control  may  also  be  Involved.  If 
a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Phlladp' 
phla,  Pa.,  or  Washington,  DC. 

Tlie  purpose  of  this  republication  is  to 
include  applicant's  statement  "whether 
or  not  the  shipment  is  moving  to  or  from 
a  cafeteria",  as  stated  above  and  to  also 
Include  the  "note"  and  dual  operation.^ 
statement  which  was  inadvertently  ex- 
cluded in  the  Federal  Register. 

No.  MC  5623  (Sub-No.  30).  filed  De- 
cember 14.  1976.  Applicant:  ARROW 
TRUCKING  CO..  a  Corporation.  P.O.  Box 
7280,  Tulsa.  Okla.  74105.  Applicant's  rep- 
resentative: J.  G.  DaU,  Jr.,  P.O.  Box  567, 
McLean,  Va.  22101.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Refractories  and  refractory  prod' 
ucts.  (1)  from  the  plantslte  of  North 
American  Refractories  Co.,  located  at  or 
near  White  Cloud,  Mich.,  to  points  in 
Arizona,  Arkansas.  California.  Coloradoi, 
Florida,  Georgia,  Idaho,  Louisiana,  Mon- 
tana. Nebraska,  New  Mexico,  North 
Carolina,  North  Dakota,  Oklahoma.  Ore- 
gon, South  Carolina,  South  Dakota, 
Texas,  Utah,  Washington,  and  Wyoming; 
and  (2)  from  the  plantsites  of  North 
American  Refractories  Co.,  located  In 
Berks,  Huntingdon,  and  Clearfield  Coun- 
ties. Pa.,  to  points  in  Idaho,  Iowa.  Kan- 
sas. Minnesota,  Montana,  Nebraska,  and 
Nevada. 

Note. — If  a  hearing  is  deemed  necessary, 
the  appUcant  requests  it  be  held  at  Cleva- 
land.  Ohio. 

No.  MC  15643  (Sub-No.  7).  fUed  De- 
cember 10,  1976.  Applicant:  POUR 
WINDS  VAN  LINES.  INC..  7035  Convoy 
Court,  San  Diego,  Calif.  92138.  Appli- 
cant's representative:  Robert  J.  Gal- 
la^er.  1000  Connecticut  Ave.  NW.,  Suite 
1200.  Washington,  D.C.  20036.  Authority 
sought  to  operate  as  a  QomTnon  carrier, 
by  motor  vehicle  over  irregular  routee, 
transporting:  Empty  household  goods 
shipping  containers,  set  up  or  knocked 
down,  between  points  in  Alabama.  Ar- 
kansas, Colorado,  Connecticut,  Delaware, 
Florida,  Georgia,  Illinois,  Indiana,  Kan- 
sas. Kentucky,  Louisiana,  Maine,  Mary- 
land. Massachusetts,  Michigan,  Mis- 
souri, North  CJarolina,  New  Hampshire, 
New  Jersey,  New  Mexico,  New  York, 
Ohio,  Oklahoma,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee,  Texas, 


Virginia,  Vermont,  Wisconsin,  and  the 
District  of  Columbia. 

Note. — Common  control  may  be  Involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  It  be  heard  on  a  consolidated 
record  with  similar  appllcatlon(s)  at  San 
Diego.  Calif. 

No.  MC  19945  (Sub-No.  62).  filed  De- 
cember 28,  1976.  Applicant:  BEHNKEN 
TRUCK  SERVICE,  INC.,  Route  No.  13. 
New  Athens.  111.  62264.  Applicant's  rep- 
resentative: Ernest  A.  Brooks  n.  1301 
Ambassador  Building,  St.  Louis.  Mo. 
63101.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Salt, 
from  the  plantslte  of  Cargill,  Inc.,  located 
at  Cahokia,  111.,  to  points  in  Missouri. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
St.  Louis,  Mo.  or  Washington,  D.C. 

No.  MC  22229  (Sub-No.  112),  filed  De- 
cember 16,  1976.  Applicant:  TERMINAL 
TRANSPORT  COMPANY,  INC.,  248 
Chester  Avenue,  S.E.,  Atlanta,  Ga.  30316. 
Applicant's  representative:  Harold  H. 
Clokey,  1740  The  Equitable  Building, 
Atlanta,  Ga.  30303.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  regular  routes,  transport- 
ing: General  commodities  (except  those 
of  imusual  value.  Classes  A  and  B  explo- 
sives, household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
serving  the  plantslte  and  warehouse  fa- 
cilities of  Sprlngport  Steel  Container 
Corporation,  located  at  or  near  Spring- 
port,  Mich.,  as  an  off- route  point  in  con- 
nection with  applicant  presently  author- 
ized regular-route  operations  between 
Lansing,  Mich.,  and  Detroit.  Mich., 
and  between  Jackson,  Mich.,  and  Detroit. 
Mich. 

Note. — Common  control  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appU- 
cant requests  It  be  held  at  Detroit.  Mich, 
and  Washington,  D.C. 

No.  MC  29079  (Sub-No.  91),  fUed  De- 
cember 14,  1976.  Applicant:  BRADA 
MILLER  FREIGHT  SYSTEM,  INC., 
1210  South  Union.  P.O.  Box  935,  Kokomo, 
Ind.  46901.  Applicant's  representative: 
Richard  H.  Streeter,  704  Southern 
Building.  15th  &  H  Streets,  N.W.  Wash- 
ington. D.C.  20005.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Fertilizers,  herbicides  and  pesticides 
(except  commodities  in  bulk) ,  from  the 
plantslte  of  Knox  Fertilizer,  located  at 
or  near  Knox,  Ind.,  to  iwints  In  Iowa, 
Kansas,  Nebraska  and  ^Bnnesota. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Indian- 
apolis, Ind. 

No.  MC  41951  (Sub-No.  31) .  filed  De- 
cember 16,  1976.  Applicant:  WHEATLEY 
TRUCKING,  INC..  P.O.  Box  458.  Cam- 
bridge, Md.  21613.  Applicant's  represen- 
tative: James  H.  Sweeney.  P.O.  Box  684, 
Woodbury.  N.J.  08096.  Authority  sought 
to  operate  as  a  common  carrier,  by  mo- 
tor vehicle,  over  Irregular  routes,  trans- 
porting :  Foodstuffs,  from  Hallwood.  Va.. 
to  points  In  Illinois,  Indiana,  Michigan. 
Ohio  and  Wisconsin. 


Nora. — If  ft  hearing  is  deemed  necessary, 
the  appUc&nt  requests  It  be  held  at  Wash- 
ington, D.C. 

No.  MC  59117  (Sub-No.  53),  filed  De- 
cember 17.  1976.  AppUcant:  ELLIOTT 
TRUCK  LINE.  INC.,  P.O.  Box  1. 101  East 
Excelsior.  Vinlta,  Okla.  74301.  Api^- 
cant's  representative:  WUbum  L.  Wil- 
liamson, 280  National  Foundation  Life 
Building.  3535  N.W.  58th  Street.  Okla- 
homa City,  Okla.  73112.  Authority 
sought  to  operate  as  a  com,mon  carrier. 
by  motor  vehicle,  over  irregular  routes. 
transix)rting :  Anhydrous  am.monia.  ni- 
trogen fertilizer  solutions,  and  urea  liq- 
uor, from  the  plantsites  of  C^ahcHna 
Nitrc^en  Corporation  and  Bison  Ch«n- 
ical  Company  located  at  or  near  Wood- 
ward. Okla.,  to  points  In  Arkansas.  Col- 
orado. Iowa.  Kansas.  Louisiana.  Mis- 
souri, Nebraska,  New  Mexico,  Oklahoma, 
South  Dakota,  and  Texas. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  Okla- 
homa City,  Okla. 

No.  MC  73165  (Sub-No.  397) ,  filed  De- 
cember 16,  1976.  Ai^licant:  EAGLE 
MOTOR  LINES,  INC..  P.O.  Box  11086. 
830  North  33rd  Street.  Birmingham, 
Ala.  35202.  Applicant's  representative: 
William  P.  Parker  (same  address  as  ap- 
plicant) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Cooling 
towers,  and  accessories,  materials  and 
supplies  used  for  cooling  towers  (except 
commodities  in  bulk) ,  from  the  facilities 
of  E.  D.  Goodfellow,  Inc.,  located  at 
Tulsa,  Okla.,  to  points  in  the  United 
States  (except  Alaska  and  Hawaii) . 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Tulsa.  Okla.  or  Memphis,  Tenn. 

No.  MC  76032  (Sub-No.  322^) ,  filed  De- 
cember 15,  1976.  Applicant:  NAVAJO 
FREIGHT  LINES,  INC.,  1205  South 
Platte  River  Drive,  Denver,  Colo.  80223. 
Applicant's  representative:  Edward  G. 
Bazelon,  39  South  La  Salle  Street,  Chi- 
cago, m.  60603.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor  ve- 
hicle, over  regular  routes,  transporting : 
General  commodities  (except  those  of 
unusual  value.  Classes  A  and  B  explo- 
sives, household  goods  as  defined  by  the 
Commission,  commodities  in  bulk  and 
those  requiring  special  equipment).  Be- 
tween Memphis,  Term.,  and  Kansas  City. 
Mo.,  as  an  alternate  route  for  operating 
convenience  only:  From  Memphis, 
Tenn.,  over  Interstate  Highway  40  to 
junction  Interstate  Highway  55,  thence 
over  Interstate  Highway  55  to  junction 
U.S.  Highway  63,  thence  over  U.S.  High- 
way 63  to  junction  U.S.  Highway  60.  lo- 
cated at  or  near  Willow  Springs,  Mo., 
thence  over  U.S.  Highway  60  to  junction 
U.S.  Highway  65.  located  at  or  near 
Springfield.  Mo.,  thence  over  U.S.  High- 
way 65  to  jimctlon  Interstate  Highway 
44.  thence  over  Interstate  Highway  44 
to  junctton  Missouri  Highway  13.  thence 
over  Missouri  Highway  13  to  junction 
Missouri  Highway  7,  located  at  or  near 
Clinton.  Mo.,  thence  over  Missouri  High- 
way 7  to  junction  U.S.  Highway  71,  lo- 
cated at  or  near  HarrlsonvUle,  Mo., 
thence  over  U.S.  Highway  71  to  Kansas 
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City,  Mo.,  and  return  over  the  same 
route,  restricted  against  the  handling  at 
local  and  intertlne  trafBc  moving  be- 
tween Memphis,  Tenn.,  and  Kansas  City, 
Mo. 

Notb. — Common  control  may  be  Involved 
If  a  hearing  Is  deemed  necessary,  the  appll- 
oant  requests  It  be  held  at  either  Denver. 
Colo,  or  Cbloago,  ni. 

No.  MC  82492  (Sub-No.  140) ,  fUed  De- 
cember 16,  1976.  Applicant:  MKTHIOAN 
&  NKBRASKA  TRANSIT  CO.,  INC.,  P.O. 
Box  2853,  2109  Olmstead  Roful,  Kalama- 
zoo, Mich.  49003.  Applicant's  repres^ita- 
tive:  Jack  H.  Blanshan,  205  West  Touhy 
Avenue,  Suite  200,  Park  Ridge,  HI.  60068. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Meats,  meat  prod- 
ucts, meat  by-products,  and  articles  dis- 
trOmted  by  meat  packinghouses  (except 
hides  and  commodities  in  bulk),  as  de- 
fined in  Sectkms  A  and  C  of  Appendix  I 
to  the  Report  in  Descriptions  in  Motor 
Carrier  Certificates,  61  M.C.C.  209  and 
766,  from  the  plantsites  and  warehouse 
facilities  of  Wilson  Foods  Corporation, 
located  at  or  near  Albert  Lea,  Minn.,  to 
points  in  Pennsylvania  on  and  west  of 
U.S.  Highway  219,  and  points  in  that  part 
of  New  York  in  and  west  of  Broome, 
Cortland,  Onondaga  and  Oswego  Coim- 
ties,  N.Y.,  restricted  to  the  transportation 
of  traffic  originating  at  the  above-named 
origin  and  destined  to  the  named  des- 
tination points. 

NoTE.-i-If  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Dallas.  Tex.  or  Kansas  City.  Mo. 

No.  MC  98327  (Sub-No.  21) .  filed  Jan- 
uary 7,  1977.  Applicant:  SYSTEM  99. 
8201  Edgewater  Drive.  Oakland.  Calif. 
94621.  AppUcant's  representative:  Mi- 
chael J.  O'Nell  (same  address  sis  appU- 
cant) .  Authority  sought  to  operate  as  a 
com.mon  carrier,  by  motor  vehicle,  over 
regular  routes,  transporting:  General 
commodities  (except  those  of  unusual 
value.  Classes  A  and  B  explosives,  com- 
modities In  bulk,  household  goods  as 
defined  by  the  Commission  and  commod- 
ities requiring  speclsd  equipment),  be- 
tween Portland,  Oreg.  and  the  jimctlon 
of  U.S.  Highway  20  and  Oregon  Highway 
22;  Prom  Portland,  Oreg.  over  Interstate 
Highway  5  to  its  jimctlon  with  Oregon 
Highway  22,  thence  over  Oregon  Highway 
22  to  its  junction  with  UJS.  Highway  20, 
and  return  over  the  same  route,  as  an 
alternate  route  for  operating  c<xivenience 
only,  serving  no  intermediate  points  and 
serving  the  termini  for  the  purposes  of 
joinder  only. 

Note. — Common  control  may  be  Involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requets  It  be  held  at  either  San  Ftan- 
clsco,  Calif,  or  Portland,  Oreg. 

No.  MC  99019  (Sub-No.  8),  filed  De- 
cember 16,  1976.  Applicant:  KILLIAN- 
BLACK  TRUCKING,  INC..  Roseville  and 
Hydraulic  Streets.  Buffalo.  N.Y.  14210. 
Applicant's  representative:  Robert  D. 
Gunderman,  Suite  710  Statler  Hilt<A, 
Buffalo,  N.Y.  14202.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irreg\ilar  routes,  transport- 
ing: Flour,  in  bulk,  in  tank  vehicles,  from 
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points  in  New  Yoik,  to  points  in  Con- 
necticut. Delaware.  Maine,  Maryland, 
Massachusetts.  New  Hampshire,  New 
Jersey.  Ohio,  Pennsylvania.  Rhode  Is- 
land, Vermcmt  and  West  Virginia. 

NoTB. — If  ft  bearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  Buffalo. 

N.T. 

No.  MC  100666  (Sub-No.  339),  filed 
December  17,  1976.  Applicant:  MELTON 
TRUCK  LINES.  INC.,  P.O.  Box  7666. 
1129  Orlmmett  Drive,  Shreveport,  La. 
71107.  Ai^llcant's  representative:  Wil- 
bum  L.  Williamson,  280  National  Foun- 
dation Life  Bldg.,  3535  N.W.  58th  Street, 
Oklahoma  CMty.  Okla.  73112.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Particleboard,  from  the 
plantslte  of  Louisiana -Pacific  Corpora- 
tion located  at  or  near  Clayton.  Ala.,  to 
points  in  Arkansas,  Louisiana,  Oklahoma 
and  Texas. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  It  be  held  at  Dallas, 
Tex. 

No.  MC  103051  (Sub-No.  384 1.  filed 
December  13,  1976.  AppUcant:  FLEET 
TRANSPORT  COMPANY,  INC.,  P.O. 
Box  90408,  934  44th  Avenue,  North. 
Nashville.  Tenn.  37209.  Api^cant's  rep- 
resentative: RusseU  E.  Stone  (same  ad- 
dress as  appUcant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing :  ( 1 )  Liquid  pepper  mash.  In  bulk,  in 
tank  vehicles,  from  Edenton,  N.C.  and 
points  in  Bertie  and  Chowan  Counties. 
N.C,  to  Cades,  La.;  and  (2)  It^utd  sugar, 
and  blends  thereof.  In  bulk,  in  tank  ve- 
hicles, from  Chalmette.  Oramercy. 
Hoimia,  Mathews.  Reserve  and  Supreme. 
La.,  to  WilscHi,  N.C. 

Note. — If  a  beftrlng  is  deemed  necessary 
the  applicant  requests  it  be  held  at  oith'T 
Nashville,  Tenn.  or  Atlanta,  Oa. 

No.  MC  105813  (Sub-No.  218).  filed 
December  16, 1976.  AppUcant:  BELPORD 
TRUCrKINa  CO..  INC..  1759  S.W.  12th 
Street,  P.O.  Box  1936,  Ocala,  Pla.  32670. 
AppUcant's  representative:  Arnold  L. 
Burke.  180  NortlrLaSaUe  Street.  Chicago. 
IL.  60601.  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Furni- 
ture, earthenware  and  ceramics,  from 
Miami,  Fla.,  to  points  in  the  United 
States  (except  Alaska  and  HawaU). 

Nora. — Common  control  may  be  Involved. 
If  ft  bearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  Miami.  Fla. 

No.  MC  107403  (Sub-No.  993)  (amend- 
ment) ,  fUed  December  3,  1976,  published 
in  the  Federal  Register  Issue  of  Decem- 
ber 30,  1976.  and  republished  this  issue. 
AppUcant:  MATLACK.  INC..  Ten  West 
Baltimore  Ave..  I^nsdowne,  Psl  19050. 
AppUcant's  representative:  John  Nels<ni 
(same  SMldress  sis  appUcsuat).  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
trsinsporting:  AUoyi,  ores  and  minerals 
(except  salt,  lime,  llmestcMie  and  floor- 
spar  products) ,  dry.  In  tank  or  "toovpet 
type  vehicles,  from  the  plantslte  of  C-E 
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Minerals,  located  at  Wilmington,  Del.,  to 
points  in  Ohio  and  PennsylvanlSL 

No|E — The  purpose  of  this  republication 
Is  to  amend  applicant's  request  for  authority. 
Common  control  may  be  Involved.  If  a  hear- 
ing Is  deemed  necessary,  the  appllacnt  re- 
questfi  it  be  held  at  Washington.  D.C. 

No.  MC  112617  (Sub-No.  358),  filed 
December  10.  1976.  AppUcant:  LIQUID 
TRANSPORTERS,  INC.,  P.O.  Box  21395, 
Louisville,  Ky.  40221.  Applicant's  repre- 
sentative: C.  R.  Dunford  (same  address 
as  applicant) .  Authority  sought  to  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, over  irregular  routes,  transporting : 
Dry  chemicals,  in  bulk,  in  tank  vehicles, 
from  Terre  Haute,  Ind.,  to  points  in  Illi- 
nois. Indiana,  and  Ohio,  and  St.  Louis, 
Mo. 

Note. — Common  control  may  be  involved. 
It  a  hearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Louisville. 
Ky  or  Washington,  D.C. 

No.  MC  113267  (Sub-No.  346),  filed 
December  17,  1976.  Applicant:  CEN- 
TRAL &  SOUTHERN  TRUCK  LINES, 
INC.,  3215  Tulane  Rd..  P.O.  Box  30130 
A.M.P..  Memphis.  Tenn.  38130.  Appli- 
cant's representative:  Law^rence  A  Fisch- 
er (same  address  as  applicant).  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Meats,  meat  prod- 
ucts, and  articles  distributed  by  meat 
packinghouses  as  described  In  Section  A 
of  Appendix  I  to  the  Report  In  Descrip- 
tions in  Motor  Carrier  Certificates,  61 
M.C.C  209  and  766  (except  commodities 
in  bulk,  in  tank  vehicles  and  hides), 
from  the  plantsite  and  warehouse  fsuiili- 
ties  utilized  by  Landy  of  Wisconsin,  Inc., 
located  at  or  near  Eau  Claire.  Wis.,  to 
points  in  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana,  Mississip- 
pi, North  Carolina,  South  Carolina  and 
Tennessee. 

Note. — It  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Chicago,  III.  or  Minneapolis,  Minn. 

No.  MC  113388  (Sub-No.  113).  filed 
December  17,  1976.  Applicant:  LESTER 
C.  NEWTON  TRUCKING  CO.,  a  Cor- 
poration, P.O.  Box  618,  Seaford.  Del. 
19973.  Applicant's  representative: 
Charles  Ephraim,  1250  Connecticut  Ave- 
nue. N.W..  Suite  600,  Washington,  D.C. 
20036.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Foods, 
food  products,  food  ingredients,  animal 
foods,  animal  food  ingredients  and  meat 
by-products  (except  in  bulk),  between 
the  warehouses  of  Beatrice  Foods  Co., 
located  at  Scranton,  Pa.  and  at  or  near 
Allentown.  Pa.,  on  the  one  hand,  and, 
on  the  other,  points  in  Connecticut,  Del- 
aware. Maine,  Maryland.  Massachusetts, 
Michigan.  New  Hampshire.  New  Jersey, 
New  York,  North  Carolina.  Ohio.  Penn- 
sylvania, Rhode  Island,  Vermont.  Vir- 
ginia. West  Virginia  and  the  District  of 
Columbia,  restricted  to  the  transporta- 
tion of  traffic  orginating  at  the  above 
named  origins  and  destined  to  the  above 
destinations. 
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Nora. — Common  control  may  be  involved. 
If  a  hearing  la  deemed  necessary,  the  ap- 
plicant requests  It  be  held  at  Washington, 
DC. 

No,  MC  113855  (Sub-No.  367),  filed 
December  17,  1976.  Applicant:- INTER- 
NATIONAL TRANSPORT,  INC.,  2450 
Marion  Road  SE,  Rochester,  Minn.  55901. 
Applicant's  representative:  Alan  Foss, 
502  First  National  Bank  Bldg.,  Fsirgo, 
N.  Dak.  58102.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor  ve- 
hicle, over  irregular  routes,  transporting : 
(1)  Rock  crusher  equipment:  and  (2) 
parts  and  Attachments  for  rock  crusher 
equipment,  from  the  plant  site  of  Hew- 
itt-Robbins,  Inc.,  located  in  Richland 
County,  S.C,  tc  points  in  the  United 
States,  including  Ala.ska  but  excluding 
Hawaii.  j 

Note. — Common  control  may  be  Involved. 
If  a  hearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  heard  on  a  consolidated 
record  with  similar  application (s)  at  either 
Atlanta.  Qa.  or  Washington,  D.C. 

Na  MC  114457  (Sub-No.  281),  filed 
December  27,  1976.  Applicant:  DART 
TRANSIT  COMPANY,  a  Corporation, 
2102  University  Avenue,  St.  Paul,  Minn. 
55114.  Applicant's  representative:  James 
H.  Wills  (same  address  as  applicant) . 
Authority  sought  to  operate  as  a  com- 
m,on  carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  (1)  Malt 
beverages  and  related  advertising  mate- 
rials, from  Latrobe,  Pa.,  to  Ann  Arbor, 
Mich.:  and  12)  empty  lised  containers, 
from  Ann  Arbor,  Mich.,  to  Latrobe,  Pa. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  that  It  be  held  at 
either   St.   Paul,  Minn,   or  Chicago,   111. 

No.  MC  114725  (Sub-No.  77).  filed 
December  27,  1976.  Applicant:  WYNNE 
TRANSPORT  SERVICE,  INC..  2223 
North  11th  Street,  Omaha.  Nebr. 
68110.  Applicant's  representative:  Arlyn 
L.  Westergren,  Suite  530  Univac  Build- 
ing. 7100  West  Center  Road.  Omaha, 
Nebr.  68106.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Liquid  feed,  in  bulk,  in  tank  vehicles, 
from  Shickley.  Nebr.,  to  points  in  Illi- 
nois. Iowa,  and  Kansas. 

Note  :  If  a  hearing  Is  deemed  necessary.  th« 
applicant  requests  It  be  held  at  Omaha,  Nebr. 

No.  MC  114890  (Sub-No.  74) .  filed  De- 
cember 23.  1976.  Applicant:  C.  E.  REY- 
NOLDS TRANSPORT,  INC..  P.O.  Box  A, 
Joplin,  Mo.  64801.  Applicant's  represen- 
tative: T.  M.  Brown,  223  Ciudad  Build- 
ing, Oklahoma  City,  Okla.  73112.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Anhydrous  am- 
monia,  nitrogen  fertilizer  solutions,  and 
urea  liqux)r,  from  the  plantsites  of  Okla- 
homa Nitrogen  Corporation  and  Bison 
Chemical  Company  located  at  or  near 
Woodward,  Okla.,  to  points  in  Arkansas, 
Iowa,  Colorado,  Kansas,  Louisiana,  Mis- 
souri. Nebraska,  New  Mexico.  Oklahoma;, 
South  Dakota  and  Texas.  | 

Note:  If  a  hearing  is  deemed  neces.sary,  the 
apjdlcant  requests  It  be  held  at  either  Okla* 
boms  City  or  Tulsa.  Okla. 


No.  MC  115215  (Sub-No.  24) ,  filed  De- 
cember 21.  1976.  Applicant:  NEW 
TRUCK  LINES,  INC..  P.O.  Box  639. 
Perry,  Fla.  32347.  Applicant's  represen- 
tative: Sol  H.  Proctor,  1101  Blackstone 
Building,  Jacksonville,  Fla.  32202.  Au- 
thority sought  to  operate  as  a  comm.on 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Lumber,  lumber 
products,  poles,  posts,  timbers,  particle 
board  and  forest  products  (except  com- 
modities in  bulk ) ,  ( 1)  from  points  in  Ala- 
bama, North  Carolina,  South  Carolina 
and  Tennessee,  to  points  in  Georgia.  (2> 
from  points  in  Louisiana,  Mississippi. 
North  Carolina,  South  Carolina  and 
Tennessee,  to  points  in  Florida;  and  (3) 
from  points  in  Florida,  to  points  in 
Georgia,  North  Carolina,  South  Caro- 
lina and  Tennessee. 

Note. — Common  control  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  It  be  held  at  either  Jackson- 
ville, Fla.  or  Atlanta,  Ga. 

No.  MC  115322  (Sub-No.  125), fUed De- 
cember 15.  1976.  Applicant:  REDWING 
REFRIGERATED,  INC.,  P.O.  Box  10177, 
Taft,  Fla.  32809.  Applicant's  representa- 
tive: J.  V.  McCoy,  P.O.  Box  426,  Tampa. 
Fla.  33601.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Pet 
foods  (except  commodities  in  bulk) ,  from 
Tupelo.  Miss,  and  Red  Bay,  Ala.,  to  points 
in  Alabama,  Delaware,  Florida,  Georgia, 
Kentucky,  Maryland.  New  Jersey,  North 
Carolina,  Pennsylvania,  South  Carolina, 
Tennessee,  Virginia,  West  Virginia,  and 
the  District  of  Columbia. 

Note. — Common  control  may  be  Involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Mobile  or 
Montgomery,  Ala. 

No.  MC  115904  (Sub-No.  69) ,  filed  De- 
cember 27,  1976.  Applicant:  GROVER 
TRUCKING  CO.,  a  Corporation.  1710 
West  Broadway,  Idaho  Falls,  Idaho 
83401.  Applicant's  representative:  Irene 
Warr,  430  Judge  Building,  Salt  Lake 
City.  Utah  84111.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  trans- 
porting: (1)  Gypsum  waUboard,  from 
the  facilities  of  American  Gypsum  Com- 
pany located  at  or  near  Albuquerque.  N. 
Mex.,  to  points  in  Arizona  and  Colorado; 
and  (2)  gypsum  wallboard  paper,  from 
Denver,  Colo.,  and  points  in  its  Com- 
mercial 2Sone,  to  the  plantsite  of  Ameri- 
can Gypsum  Company  located  at  or  near 
Albuquerque,  N.  Mex. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Albuquerque.  N.  Mex..  or  Washington,  D.C. 

No.  MC  118142  (Sub-No.  141),  filed 
December  27,  1976.  Applicant:  M. 
BRUENGER  &  CO..  INC..  6250  North 
Broadway,  Wichita,  Kans.  67219.  Appli- 
cant's representative:  Lester  C.  Arvin, 
814  Century  Plaza  Building.  Wichita, 
Kans.  67202.  Authority  sought  to  oper- 
ate as  a  common  carrier,  by  motor  vehi- 
cle, over  irregular  routes,  transporting: 
Meats,  meat  products  and  meat  by- 
products and  articles  distributed  by  meat 
packinghouses,  as  described  in  Sections 


A  and  C  of  Appendix  I  to  the  Report  in 
Descriptions  in  Motor  Carrier  Certifi- 
cates, 61  M.C.C.  209  and  766  (except 
hides  and  commodities  In  bulk) ,  from  the 
plantsite  and  storage  facilities  utilized 
by  American  Beef  Packers,  Inc..  located 
at  or  near  Omaha,  Nebr.  and  Oakland, 
Iowa,  to  points  In  Alabama.  Florida, 
Georgia,  Mississippi,  North  Carolina, 
South  Carolina  and  Teimessee,  restrict- 
ed to  traffic  originating  at  the  named  ori- 
gins and  destined  to  the  named  destina- 
tions. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  It  be  held  at  Omaha. 
Nebr. 

No.  MC  118202  (Sub-No.  67) .  filed  De- 
cember 27.  1976.  Applicant:  SCHUL'ra 
TRANSIT,  INC..  P.O.  Box  406,  323 
Bridge  Street,  Winona.  Minn.  55987.  Ap- 
plicant's representative:  Robert  S.  Lee, 
1000  First  National  Bank  Bldg.,  Minne- 
apolis, Minn.  55402.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Meats,  meat  prodtusts,  meat  by- 
products, and  articles  distributed  by 
meat  packing  fiouses  (except  hides  and 
ccxnmodlties  in  bulk)  from  the  plant- 
site  and  storage  facilities  of  Royal  Pack- 
ing Company.  Inc.,  located  at  or  near 
National  Stockyards.  National  City.  HI., 
to  points  in  Cormecticut,  Delaware. 
Maryland.  Massachusetts,  New  Jersey, 
New  York,  Pennsylvania,  and  Rhode  Is- 
land, restricted  to  traffic  originating  at 
the  above-named  plantsite  and  storage 
facilities  and  destined  to  the  above 
listed  states. 

Note. — Applicant  holds  motor  contract 
carrier  authority  In  No.  MC  134631  and  subs 
numbers  thereunder,  therefore  dual  opera- 
tions may  be  Involved.  An  application  Is  now 
pending  to  convert  this  contract  carrier  au- 
thority to  common  carrier  authority  in  MC 
118202  (Sub-No.  60).  If  a  hearing  Is  deemed 
necessary,  applicant  requests  that  it  be  held 
at  either  Minneapolis-St.  Paul.  Minn.,  or  St. 
Louis,  Mo. 

No.  MC  118831  (Sub-No.  145)  (Correc- 
tion), filed  November  12,  1976.  published 
In  the  Federal  Register  issue  of  Decem- 
ber 16.  1976,  and  republished  this  issue. 
Applicant:  CENTRAL  TRANSPORT.  IN- 
CORPORATED, P.O.  Box  7007,  High 
Point.  N.C.  27264.  Applicant's  represent- 
ative :  Richard  E.  Shaw  (same  address  as 
applicant) .  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  Irregular  routes,  transporting :  Kya- 
nite,  dry.  In  bulk,  from  points  in  Appa- 
mottox,  Buckingham,  Charlotte.  Cum- 
berland and  Prince  Edward  Counties. 
Va.,  to  points  in  North  Carolina,  South 
Carolina,  Pennsylvania  and  Richmond 
and  Norfolk,  Va. 

Note. — Applicant  seeks  to  tack  the  re- 
quested authority  with  its  Sub-No.  32  au- 
thority at  points  iH  North  Oarolina  to  trans- 
port Kyanlte,  dry,  in  bulk,  in  tank  or  hopper 
type  vehicles,  from  points  in  Appomattox, 
Buckingham,  Charlotte,  Cumberland,  and 
Prince  Edward  (bounties,  Va.,  to  points  in 
Georgia.  The  purpose  of  this  republication 
Is  to  correct  applicant's  request  for  author- 
ity. Common  control  may  be  involved.  If  a 
hearing  Is  deemed  necessary,  the  applicant 
requests  It  be  held  at  Washington,  DC. 


NOTICES 

No.  MC  119619  (Sub-No.  96\  filed  De- 
cember 16.  1976.  Applicant:  DISTRIBU- 
TORS SERVICE  CO..  a  Corporation.  2000 
West  43rd  Street.  Chicago,  Hi.  60609.  Ap- 
plicant's representative:  Arthur  J.  Piken, 
Suite  1515,  One  Lefrak  City  Plaza,  Flush- 
ing. N.Y.  11368.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor  ve- 
hicle, over  Irregular  routes,  transporting: 
Food  and  food  poducts  (except  commodi- 
ties in  bulk) .  from  the  plantsite  and  fa- 
cilities utilized  by  DCA  Pood  Industries, 
Inc.,  located  at  Hillsdale  and  Jonesville. 
Mich.,  to  points  In  Alabcuna,  Arkansas. 
Florida,  Georgia,  Louisiana,  Mississippi. 
North  Carolina,  Oklahoma,  South  Caro- 
lina, Tennessee  and  Texas. 

Note. — If  a  hearing  is  deemed  necest,ary, 
the  applicant  does  not  specify  a  l(x;ation. 

No.  MC  123157  (Sub-No.  29),  filed  De- 
cember 28,  1976.  Apphcant:  C7TI.  A  Cor- 
poration, P.O.  Box  397.  Rillito,  Ariz. 
85246.  Applicant  s  representative:  A.  Mi- 
chael Bernstein.  1441  E.  Thomas  Rd., 
Phoenix,  Ariz.  85014.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: Flyash,  in  bulk,  from  Arizona  and 
Nevada  to  Arizona,  California,  Colorado, 
Nevada,  New  Mexico  and  Utah. 

Note. — If  a  bearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Phoenix,  Ariz.,  or  Las  Vegas,  Nev. 

No.  MC  123329  (Sub-No.  28) .  filed  De- 
cember 15,  1976.  Applicant:  H.  M.  TRIM- 
BLE &  SONS  LTD.,  a  Corporation,  P.O. 
Box  3500,  Calgary  Alberta  Canada  T2P 
2P9.  Applicant's  representative:  Ray  F. 
Koby,  314  Montana  Building,  Great 
Palls,  Mont.  59401.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Quicklime,  in  bulk,  in  tank  vehicles, 
from  ports  of  entry  on  the  International 
Boundary  line  between  the  United  States 
and  Canada  located  in  Washington,  to 
points  in  Idaho,  Oregon  and  Washington, 
restricted  to  traffic  originuting  at  Lang- 
ley,  British  Columbia,  Canada. 

Note. — Common  control  may  be  Involved. 
If  a  hearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  any  city  in  Wash- 
ington, Idaho  or  Oregon. 

No.  MC  124711  (Sub-No.  42),  filed  De- 
cember 16,  1976.  Applicant:  BECKER 
CORPORATION,  P.O.  Box  1050.  El  Do- 
rado, Kans.  67042.  Applicant's  represen- 
tative: T.  M.  Brown,  223  Ciudad  Build- 
ing, Oklahoma  City.  C^la.  73112.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  Irregular 
routes,  transporting:  Anhydrous  am- 
monia, nitrogen  fertilizer  solutions,  and 
urea  liquor,  from  the  plantsites  of  Okla- 
homa Nitrogen  Corporation  and  Bison 
Chemical  Company,  located  at  or  near 
Woodward,  Okla.,  to  points  In  Arkansas, 
Colorado,  Iowa.  Kansas.  Louisiana.  Mis- 
souri, Nebraska,  New  Mexico,  Oklahoma, 
South  Dakota  and  Texas. 

Nots. — Common  control  may  be  involved. 
If  a  hearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Oklahoma 
City  or  Tulsa,  Okla. 

No.  MC  125522  (Sub.-No.  9)  (Correc- 
tion) ,  filed  November  12.  1976.  Published 


5209 

in  the  Federal  Register  issue  of  Decem- 
ber 16, 1976,  republished  as  cwrected  this 
issue.  Applicant:  SUNBXJRY  TRANS- 
PORT UMTTED.  Hoyt  New  Brunswick 
Canada.  Applicant's  representative: 
Francis  E.  Barrett,  Jr.,  10  Industrial 
Park  Road,  Hingham.  Mass.  02043.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  Irregular 
routes.  transporting:  Plasterboard, 
gypsum  board,  plasterboard,  plytoood 
arid  asphalt  products  (except  in  bulk) 
and  uxLste  i>aper,  frcwn  points  in  Connect- 
icut. Maine.  Massachusetts,  New  Hamp- 
shire, New  York,  Rhode  Island  and  Ver- 
mont to  ports  of  entry  on  the  Interna- 
tional boundary  line  between  the  United 
States  and  Csinada  located  at  or  near 
Houlton,  Vanceboro.  Calais,  Madawaska. 
Port  Kent  and  Jackmsin,  Maine,  re- 
stricted to  the  transportation  of  traffic 
destined  to  Buctouche,  St.  Jc^n,  Sussex 
and  St.  George,  New  Brunswick  and  Deb- 
ert.  Nova  Scotia. 

Note. — The  purpose  of  this  republication  is 
to  correct  the  above  restriction  vfhlch  was 
published  in  error.  If  a  hearing  is  deemed 
necessary,  the  applicant  requests  It  be  held 
at  either  Portland.  Maine  or  Boston,  Mass. 

No.  MC  126844  (Sub-No.  34) .  filed  De- 
cember 15.  1976.  Applicant:  R.  D.  S. 
TRUCKING  CO.,  INC..  1713  North  Main 
Road.  Vineland.  N.J.  08360.  Applicant's 
representative:  Terrence  D.  Jones.  2033 
K  Street,  N.W.,  Washington,  D.C.  20006. 
Authority  sought  to  operate  as  a  com- 
mon  carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  Canned 
goods,  from  the  facilities  of  Joan  of  Arc 
and  Co.,  located  at  or  near  Turkey,  N.C, 
to  points  In  Connecticut.  Maine,  Massa- 
chusetts, New  Hampshire.  New  Jersey. 
New  York,  Pennsylvania,  Rhode  Island 
and  Vermont. 

Note. — If  a  hearing  Is  deemed  neoe&«ary. 
the  applicant  requests  it  be  held  at  Wash- 
ington, D.C. 

No.  MC  127095  (Sub-No.  5) ,  filed  De- 
cember 21,  1976.  Applicant:  KEYS 
TRUCKING  COMPANY,  INC.,  902  South 
Randolph  Street.  Arlington,  Va.  22204. 
Applicant's  representative:  Bernard  J. 
Hasson.  Jr.,  927  15th  Street  NW.  Suite 
306,  Washington,  D.C.  20005.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Sand,  from  the  plantsite 
of  Charles  P.  Meyer  &  Sons.  Inc.,  located 
at  or  near  Lothian,  Md.,  to  the  plantsite 
of  Gray  Concrete  Pipe  Co.,  Inc..  located 
at  or  near  Springfield.  Va.,  under  a  con- 
tinuing contract,  or  contracts,  with  Gray 
Concrete  Pipe  Co.,  Inc. 

No«. — If  a  hearing  la  deemed  necessary, 
the  applicant  requests  It  be  held  at  Wash- 
ington, D.C. 

No.  MC  128841  (Sub-No.  17),  filed  De- 
cember 27,  1976.  Applicant:  MUR-GAIL, 
use,  301  North  Fifth  Street,  Minne- 
apolis, Miim.  55403.  Applicant's  repre- 
sentative: Samuel  Rubensteln  (Same  ad- 
dress as  applicant) .  Authority  sought  to 
.  operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Merchandise  handled  by  retaU 
hardware  stores.  In  shipper  owned  or 
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leased  trailers,  from  Brookings,  S.  Dak., 
to  points  In  Arkansas,  Arizona,  Califor- 
nia, Colorado,  Idaho.  Kansas,  Kentucky, 
Missouri,  Nebraska.  New  Mexico,  Nevada, 
Oklahoma,  Oregon,  Texas,  Utah  and 
Washington:  and  (2)  merchandise  being 
returned,  from  the  destination  states 
named  in  fl)  above  to  the  origin  point 
named  in  (1)  above:  (1)  and  (2)  above 
are  under  a  continuing  contract,  or  con- 
tracts, with  Coast  to  Coast  Stores  Cen- 
tral Organization.  Inc. 

Note. — If  a  bearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Minneapolis  or  St.  Paul,  Minn. 

No.  MC  128988  (Sub-No.  91)  ( Amend- 
ment >.  filed  November  22,  1976.  pub- 
lished in  the  Federal  Register  issue  of 
December  23.  1976.  and  republished  this 
issue.  Applicant:  JO/KEL.  INC.,  159 
South  Seventh  Avenue,  Box  1249,  City 
of  Industry.  Calif.  91749.  Applicant's  rep- 
resentative: Patrick  E.  Quinn.  P.O.  Box 
82028.  Lincoln.  Nebr.  6tr501.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes. 
transporting:  Pumps,  pump  motors,  heat 
transfer  equipment  and  related  parts 
thereof  used  in  the  production  of  electric 
power  (except  commodities  which  by 
reasosn  of  size  or  weight  require  the  use 
of  special  equipment,  and  commodities 
in  bulk) .  from  Huntington  Park.  Orange 
and  El  Cajon.  Calif.,  to  points  in  the 
United  States  on  and  east  of  a  line  be- 
ginning at  the  mouth  of  the  Mississippi 
River  and  extending  along  the  Missis- 
sippi River  to  its  junction  with  the  west- 
em  boundary  of  Itasco  County.  Minn., 
thence  northward  along  the  western 
boundaries  of  Itasca  and  Koochiching 
Counties.  Minn.,  to  the  International 
Boundary  line  between  the  United  States 
and  Canada,  under  a  continuing  con- 
tract, or  contracts,  with  Westinghouse 
Electric  Corporation,  located  at  Pitts- 
burgh, Pa. 

NoiT. — The  purpos'i  of  this  rcpviblicatlon 
la  to  amend  applicant's  reque.'^l  fi»r  authority 
If  a  bearing  Is  deemed  neces,s:vry.  the  appli- 
cant requests  It  be  held  at  either  Los  An- 
geles, CaUf .  or  Plttsbugh.  Pa. 

No.  MC  129068  (Sub-No.  35  >,  filed 
December  10.  1976.  Applicant:  GRIFFIN 
TRANSPORTATION,  INC..  3002  S. 
Douglas  Blvd.,  Oklahoma  City,  Okla. 
73150.  Applicant's  representative:  Jack 
L.  GrifiBn  (same  address  as  applicant*. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  (1)  Trailers  de- 
signed to  be  drawn  by  passenger  auto- 
mobile (excluding  recreational  vehicles 
such  as  travel  trailers  and  campers)  in 
secondary  movements;  and  (2)  buildings 
complete  or  in  sections  moimted  on 
wheeled  undercarriages  (^eluding  mod- 
ular imlts  and  prefabricated  •buildings), 
from  Louisiana  and  Texas  to  points  in 
the  United  States   (except  Alaska  and 

HawaU). 

KOTK. — If  a  hearing  is  deemed  neeeasary, 
tbe  appUcant  requests  It  be  held  at  Dallas  or 
Austin,  Tex. 

-No.  MC  129387  (Sub-No.  29)  C&rrec- 
tlon) ,  filed  November  26,  1976.  published 


NOTICES 

in  the  Federal  Register  Issue  of  Jan- 
uary 13,  1977,  republished  as  corrected 
this  issue.  Aj^Ucant:  PAYNE  TRANS- 
PORTATION, INC..  P.O.  Box  1271,  Hwy. 
14E,  Huron,  S.  Dak.  57350.  Applicant's 
representative:  Patrick  E.  Qulnn,  P.O. 
Box  82028,  Lincoln.  Nebr.  68501.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Such  mechandise 
as  is  dealt  in  by  retail  and  wholesale 
department  and  hardware  stores  (ex- 
cept commodities  in  bulk),  (1)  from 
points  in  that  part  of  the  United  States 
in  and  east  of  Alabama,  New  York, 
Pennsylvania.  Tennessee,  Virginia  and 
West  Virginia,  to  the  facflities  of  Coast 
to  Coast  Stores  Central  Organization, 
Inc..  at  or  near  Crawfordsville.  Ind.;  (2) 
from  points  in  that  part  of  the  United 
States  in  and  east  of  Alabama,  Indiana, 
Kentucky,  Michigan  and  Tennessee,  to 
the  facilities  of  Coast  to  Coast  Stores 
Central  Organization,  Inc.,  located  at 
Kansas  City,  Mo.;  and  (3)  from  points 
in  that  part  of  the  United  States  in  and 
east  of  Alabama,  Illinois,  Missouri.  Ten- 
nessee and  Wisconsin,  to  the  facilities 
of  Coast  to  Coast  Stores  Central  organi- 
zation. Inc..  at  or  near  Brookihgs,  S.  Dak., 
and  Springfield,  Oreg. 

Note. — The  purpose  of  this  republication 
is  to  correct  the  applicant's  name  which  was 
publUhed  In  error.  If  a  hearing  is  deemed 
neceecary.  applicant  requests  It  be  held  at 
St.  Paul,  Minn. 

No.  MC  129615  (Sub-No.  23)  (Correc- 
tion), filed  November  26,  1976.  published 
in  the  Federal  Register  issue  of  Decem- 
ber 30.  1976,  and  republished  this  issue. 
Applicant:  AMERICAN  INTERNA- 
TIONAL DRIVEAWAY,  a  Corporation, 
P.O.  Box  545,  123  N.  First  Street, 
Decatur,  Ind.  46733.  Applicant's  repre- 
sentative: Robert  Loser,  Chamber  Com- 
merce BuUding,  Suite  1009,  Indianap- 
olis. Ind.  46204.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Fifth  wheel  travel  trailers,  between 
points  in  Elkhart  County.  Ind.,  on  tho 
one  hand,  and.  on  the  other,  points  in 
the  United  States,  including  Alaska  and 
Hawaii.  Note:  The  purpose  of  this  re- 
publication Js  to  correct  aw>licant's  re- 
quest for  authority,  and  to  indicate  the 
correct  name  of  applicant. 

Note. — If  a  bearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Chicago,  m.  or  Washington,  D.C. 

No.  MC  133689  (Sub-No.  94).  filed 
December  16,  1976.  Applicant:  OVER- 
LAND EXPRESS,  INC.,  719  First  St., 
S.W.,  New  Brighton.  Minn.  55112.  Ap- 
plicant's representative:  Robert  P.  Sack, 
P.O.  Box  6010.  West  St.  Paul.  Minn. 
55118.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle.'  over 
irregtilar  routes,  transporting:  Carpet- 
ing, hard  surface  floor  covering,  wall' 
board,  waU  panels,  floor  screens,  ceiling 
panels,  insulation  materials,  advertising 
material,  materials  and  accessories  and 
supplies  used  in  the  installation  of  the 
above  described  commodities,  (except 
commodities  in  bulk),  from  the  plant- 
site  and  storage  facilities  of  Armstront 


Cork  Co.,  located  in  Lancaster  County, 
Pa.,  to  points  In  Iowa.  Kansas,  Minne- 
sota, Missouri,  Netoaska,  North  Dakota, 
South  Dakota,  and  Wisconsin. 

Note. — If  a  hearing  U  deemed  necessary, 
the  applicant  requests  it  be  held  at  Minne- 
apolis, Minn. 

No.  MC  133689  (Sub-No.  95).  fUed 
December  17.  1976.  Applicant:  OVER- 
LAND EXPRESS.  INC.,  719  First  St., 
S.W.,  New  Brighton.  Minn.  55112.  Appli- 
cant's representative:  Rot>ert  P.  Sack, 
P.O.  Box  6010,  West  St.  Paul.  Minn. 
55118.  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle, 
over  Irregular  routes,  transporting: 
Foodstuffs  and  other  articles  distributed 
by  health  food  stores  (except  commodi- 
ties in  bulk),  between  the  facilities  of 
General  Nutrition  Mills.  Inc..  located  at 
or  near  Fargo,  N.  Dak.,  and  Pittsburgh, 
Pa. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Mlnne- 
apcriis,  Minn. 

No.  MC  133689  t  Sub-No.  98),  filed 
December  17,  1976.  Applicant:  OVER- 
LAND EXPRESS,  INC.,  719  First  St. 
S.W.,  New  Brighton,  Minn.  55112.  Appli- 
cant's representative:  Robert  P.  Sack, 
P.O.  Box  6010.  West  St.  Paul.  Minn. 
55118.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  tran^xtrtlng:  Animal 
OTid  poultry  feed  (except  commodities  in 
bulk),  from  Mankato,  Minn  ,  to  points 
in  Illinois,  Indiana  and  Ohio. 

Note. — ^If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Minne- 
apolis, Minn. 

No.  MC  134105  (Sub-No.  18)  filed  De- 
cember 18,  1976.  Applicant:  CELERY- 
VALE  TRANSPORT,  INC.,  1318  East 
23rd  Street,  (Chattanooga,  Tenn.  37402. 
Applicant's  representative:  Jack  H. 
Blanshan.  Suite  200,  205  West  Touhy 
Avenue,  Park  Ridge,  111.  60068.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  Meats,  meat  products, 
meat  by-products  and  articles  distributed 
by  meat  packlnghotises  (except  hides  and 
commodities  in  bulk) ,  as  defined  in  Sec- 
tions A  and  C  of  Appendix  I  to  the  re- 
port in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766,  from 
the  plant  site  and  warehouse  facilities 
of  Wilson  Foods  Corporation,  located  at 
or  near  Cedar  Rapids,  Iowa,  to  points  in 
North  Carolina,  Sou'th  Carolina  and  Ten- 
nessee, restricted  to  the  transportation 
of  trafiQc  originating  at  the  above  named 
origins  and  destined  to  the  named  des- 
tinations. 

Note. — If  a  hearing  la  deemed  necessary, 
the  applicant  requests  that  it  be  held  at 
either  Dallas,  Tex.  or  Kansas  CMty,  Mo. 

No.  MC  134323  (Sub-No.  91) ,  fUed  De- 
cember 17,  1976.  Applicant:  JAY  LINES, 
INC.,  720  North  Grand,  P.O.  Box  4146, 
Amarillo.  Tex.  70105.  Applicant's  repre- 
sentative :  Gallyn  Larsen,  5^1  South  14th, 
P.O.  Box  81849.  Lincoln.  Nebr.  68501.  Au- 
thority sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
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routes,  transporting:  Chemicals,  plastic 
materials,  and  plastic  products,  and 
equipment,  materials  and  supplies  u&ed 
in  the  manufacture  and  dlstributitm 
thereof  (except  in  bulk),  (1)  between 
the  facilities  of  Union  CJarbide  Corpora- 
tion located  at  or  near  North  Seadrift, 
Texas  City  and  Houston,  Tex.,  and  Taf  t. 
La.,  on  the  one  hand,  and,  on  the  other, 
points  in  Alabama,  Arizona,  California, 
Connecticut,  Florida,  Georgia,  Idaho, 
Kentucky,  Maine,  Maryland,  Massachu- 
setts, Michigan,  Mississippi,  Nevada,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Oregon,  Pennsyl- 
vania. South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Washington,  West 
Virginia  and  the  District  of  Columbia; 
and  (2)  from  the  storage  facilities  of 
Union  Carbide  Corporation  located  at 
or  near  New  Orleans,  La.,  to  points  in 
the  United  States  (except  Alaska  and 
Hawaii),  under  a  continuing  contract, 
or  contracts,  with  Union  Carbide  Corpo- 
ration. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
New  York  City,  N.T.  or  Lincoln,  Nebr. 

No.  MC  134599  (Sub-No.  152),  filed 
December  16.  1976.  Applicsmt:  INTER- 
STATE CONTRACrr  CARRIER  CORPO- 
RATTON,  P.O.  Box  748,  Salt  Lake  City, 
Utah  84110.  Applicant's  representative: 
Richard  A.  Peterson,  P.O.  Box  81849, 
Lincoln,  Nebr.  68501.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Aquariums,  aquarium  accessories, 
and  household  pet  cages,  supplies  and 
equipment,  (except  in  bulk  and  those 
which  because  of  size  and  weight  require 
the  use  of  special  handling  or  equip- 
ment) ,  between  East  Paterson.  Maywood, 
and  Lodi,  N.J.,  on  the  one  hand,  and,  on 
the  other,  points  in  Alabama,  Arizona, 
Arkansas,  Colorado,  Idaho,  Kentucky, 
Mississippi,  Missouri,  Nebraska,  Nevada, 
New  Mexico,  Oklahoma,  Oregon,  South 
(Carolina,  South  Dakota.  Tennessee, 
Utah,  Washington,  West  Virginia  and 
Wyoming,  im^r  a  continuing  contract 
or  contracts  with  Mattel,  Inc. 

Note. — Applicant  holds  conunon  carrier  au- 
thority in  MC  139906  and  subs  thereunder, 
therefore  dual  operations  may  be  involved. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Lincoln, 
Nebr.,  or  Salt  Lake  City,  Utah. 

No.  MC  134599  (Sub-No.  153),  fUed 
December  16,  1976.  Applicant:  INTER- 
STATE CONTRACT  CARRIER  CORPO- 
RA110N,  P.O.  Box  748,  Salt  Lake  City, 
Utah  84110.  Applicant's  representative: 
Richard  A.  Peterson,  P.O.  Box  81849, 
Lincoln,  Nebr.  68501.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing :  Candy  and  confectionery  items  (ex- 
cept in  bulk  and  those  which  because  of 
size  and  weight  require  special  handling 
or  equipment),  from  Sulphur  Springs, 
Tex.,  to  Centralia  and  Ashley,  lU.,  under 
a  continuing  contract  or  contracts  with 
Hollywood  Brands,  Division  of  Consoli- 
dated Foods  Corporation. 


Note. — .Applicant  holds  common  carrier  au- 
thority in  MC  139906  and  subs  thereunder, 
therefore  dual  <^>erstloQ9  may  be  kiv*lTed. 
If  a  hearing  Is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Lincoln. 
Nebr.,  or  Salt  Lake  City,  Utah. 

No.  MC  135078  (Sub-No.  in  ,  filed  No- 
vember 19,  1976.  Applicant:  AMERICAN 
TRANSPORT,  INC.,  7850  "F"  Street. 
Omaha,  Nebr.  68127.  Applicant's  repre- 
sentative: Frederick  J.  Coflfman.  521 
South  14th  Street,  P.O.  Box  81849, 
Lincoln,  Nebr.  68501.  Authority  sought 
to  operate  as  a  commxm  carrier,  by  motor 
vehicle,  over  irregulstr  routes,  transport- 
ing: (1)  (a)  Floor  covering  and  floor 
tile,  from  Lancaster.  Pa.,  to  points  in 
Arizona,  Arkansas,  California,  Colorado, 
Idaho,  Iowa,  Kansas,  Louisiana,  Missouri, 
Montana,  Nebraska,  New  Mexico, 
Nevada,  Oklalioma.  Oregon,  South 
Dakota,  Texas,  Washington,  Wyoming 
and  Utah;  (b)  carpet,  from  Ware,  Mass., 
to  points  in  Arizona,  Arkansas,  Cali- 
fornia, Colorado,  Idaho.  Iowa.  Kansas, 
Louisiana,  Missouri,  Montana,  Nebraska. 
New  Mexico.  Nevada,  Oklahoma,  Oregon, 
South  Dakota,  Texas,  Utah,  Washington, 
and  Wyoming;  (c)  carpet  lining,  from 
Derby  and  Shelton,  Conn.,  to  points  In 
Arizona,  Arkansas,  California,  Colorado, 
Idaho,  Iowa,  Kansas.  Louisiana,  Missouri, 
Montana,  Nebraska.  Nevada,  New 
Mexico,  Oklahoma,  Oregon.  South 
Dakota,  Texas.  Utah,  Washington,  and 
Wyoming;  restricted  in  parts  (a\  'b), 
and  (c)  alx)ve  to  traffic  moving  for  the 
account  of  William  Volker  &  Company 
and  further  restricted  to  traffic  originat- 
ing at  the  named  origins  and  destined  to 
the  name  destination  states;  (2)  new 
finished  furniture,  from  Taylor  and  San 
Marcos,  Tex.,  to  points  in  Alabama, 
Arkansas,  Colorado,  Florida,  Georgia, 
Illinois,  Indiana.  Iowa,  Kansas,  Ken- 
tucky, Louisiana,  Maryland,  Masschu- 
setts,  Michigan,  Minnesota.  Mississippi, 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
Pennsylvania,  Tennessee,  Virginia,  and 
West  Virginia,  under  continuing  contract 
or  contracts  with  Kerr-Ben  P^imiture 
Manufacturing  Company,  Inc.,  a  sub- 
sidiary of  WUliara  Volker  &  Company,  of 
East  Taylor,  Tex.,  restricted  to  traffic 
moving  from  the  facilities  of  Kerr-Ben 
Furniture  Manufacturing  Company,  Inc., 
a  subsidiary  of  William  Volker  &  Com- 
pany and  destined  to  the  named  destina- 
tion states; 

(3)  Carpeting  and  rugs,  from  points 
In  Laurens  County,  Ga.,  Washington 
County,  Miss.,  and  Dillon  County,  S.C; 
to  points  in  Minnesota,  Iowa,  Missouri, 
Arkansas.  Louisiana,  Texas,  Oklahoma, 
Kansas,  Nebraska,  South  Dakota.  North 
Dakota,  Montana,  Wyoming,  Colorado, 
New  Mexico,  Arizona,  Utah,  Idaho,  Ne- 
vada, California.  Oregon  and  Washing- 
ton, restricted  to  traffic  moving  for  the 
account  of  William  Volker  &:  Company 
and  to  traffic  originating  at  the  named 
origins  and  destined  to  the  named  des- 
tination states;  (4)  floor  covering,  floor 
tile,  carpet  padding  and  lining,  and  mate- 
rials, equipment  and  supplies  used  In  the 
installation  thereof,  from  Anaheim  and 


South  Gate,  Calif.,  to  points  in  Wash- 
ington. Oregon,  Idsiho,  Nevada,  Utah, 
Arizona,  Montana,  Wyoming,  Colorado, 
New  Mexico,  Nebraska,  Kansas,  Okla- 
homa, Texas,  Iowa.  Missouri,  Arkansas, 
and  Louisiana,  restricted  to  traffic  origi- 
nating at  the  named  origins  and  des- 
tined to  the  named  destination  states: 

(5)  new  furniture,  crated,  from  Taylor 
and  San  Marcos,  Tex.,  to  points  in  Ari- 
zona, California,  Idaho.  Montana,  Ne- 
vada, New  Mexico,  North  Dakota,  Ore- 
gon, South  Dakota,  Utah,  Washington, 
and  Wyoming,  restricted  to  traffic  orig- 
inating at  the  named  origins  and  des- 
tined to  the  named  destination  states: 

(6)  window  rollers,  slats,  window  shades, 
shutters,  and  roller  fixtures,  from  Og- 
densburg.  N.Y.;  and  Chicago.  111.,  to 
points  in  California,  Colorado.  Missouri. 
Nebraska,  Oregon,  Texas,  Utah,  and 
Washington,  restricted  to  traffic  moving 
for  the  account  of  William  Volker  & 
Company  and  to  traffic  originating  at  the 
named  origins  and  destined  to  the  named 
destination  states;  (7)  floor  covering  and 
rugs,  from  Crow  Agency,  Mont.;  to  points 
in  Washington,  Oregon,  California. 
Idaho,  Nevada,  Utah,  Arizona.  Wyoming, 
Colorado,  New  Mexico,  South  Dakota. 
Nebraska,  Kansas,  Oklahoma.  Texas. 
Iowa,  Missouri  and  Louisiana,  restricted 
to  traffic  moving  for  the  account  of  Wil- 
liam Volker  &  Company  and  to  traffic 
originating  at  the  named  origins  and 
destined  to  the  named  destination  states. 

(8)  New  unfinished  furniture,  (a' 
from  Loveland,  Colo.;  to  points  in  New 
Mexico  and  Texas;  and  (b)  from  Span- 
gle, Wash.,  to  points  in  Montana,  Utah, 
and  Idaho,  restricted  in  (a)  and  (b) 
above  to  traffic  moving  for  the  account  of 
Wllham  Volker  k  Company  and  to  traf- 
fic originating  at  the  named  origins  and 
destined  to  the  named  destination  states. 
(9)  new  finished  furniture,  from  Port- 
land, Oreg.;  to  points  in  Missouri.  Kan- 
sas, Nebraska,  Idaho,  Montana,  Colorado, 
Utah,  California,  Arizona,  New  Mexico, 
Texas,  Oklahoma,  Washington,  and  Ne- 
vada, restricted  to  traffic  moving  for  the 
account  of  William  Volker  &  Compsiny 
and  to  traffic  originating  at  the  named 
origins  and  destined  to  the  named  des- 
tination states;  (10)  (a)  bed  frames  and 
accessories,  from  Benicia,  Calif.,  to 
points  in  Washington,  Montana,  New 
Mexico,  Arizona,  Texas,  Oregon.  Colora- 
do. Idaho  and  Utah;  and  <b)  carpet 
tacking  strip  and  materials  and  equip- 
ment used  for  the  installation  of  carpet. 
from  City  of  Industry  and  Los  Angeles, 
Calif.;  to  points  in  New  Mexico,  Colorado. 
Texas,  Oklahoma,  Idaho,  Utah,  Arizona, 
Kansas,  Missouri,  Louisiana,  and  Ne- 
braska, restricted  in  parts  (a)  and  (b) 
to  traffic  moving  for  the  accoimt  of  Wil- 
liam Volker  k  Company  and  to  traffic 
originating  at  the  named  origins  and 
destined  to  the  named  destination 
states;  (11)  floor  covering,  floor  title  and 
rugs,  from  the  facilities  of  William  Volk- 
er k  Company  located  at  or  near  Merced, 
Calif.;  to  points  in  Washington,  Oregon, 
Nevada,  Idaho,  Utah,  Arlz<mat  Montana, 
Wyoming.  Colorado,  New  Mexico,  South 
Dakota.  Nebraska   Kansas.  Okliaihoms, 
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Texas.  Iowa.  Missouri.  Arkansas  and 
Louisiana,  restricted  to  traffic  moving  for 
the  account  of  Wllllazn  Volker  ft  Com- 
pany and  orlglnattng  at  the  named  ori- 
gin and  destined  to  the  named  destina- 
tion states;  (1)  new  Anlshed  furniture. 
from  the  facUiUes  of  William  Volker  & 
Company  points  located  at  or  near  Cam- 
aaa,  Teac,  to  Ai^ansas.  Colorado,  Iowa, 
Kansas,  Louisiana.  Missouri.  Nebraska. 
New  Mexico  and  Oklahoma,  restricted  to 
traffic  moving  for  the  account  of  WUliam 
Volker  &  Company  and  originating  at 
the  named  origin  tind  destined  to  the 
named  destination  states: 

(13)  floor  covering,  floor  tile,  carpet 
padding,  and  carpet  lining,  from  Mil- 
waukee, Wis.,  and  LlbertyvlUe,  Wauke- 
gan,  and  Kankakee,  HI.,  to  points  In 
Iowa.  Kansas,  Minnesota.  Missouri.  Ne- 
braska, and  South  Dakota,  restricted  to 
traffic  moving  for  the  account  of  Wil- 
liam Volker  b  Company  and  originating 
at  the  named  origins  and  destined  to  the 
named  destination  states;  (14)  new  fin- 
ished furniture,  from  Canby.  Oreg.,  to 
points  in  Arizona,  Callfomia,  Colorado, 
Idaho.  Kansas,  Missouri,  Montana.  Ne- 
braska, Nevada,  New  Mexico.  Oklahoma, 
South  Dakota,  Tex&s,  Utah.  Washing- 
ton, and  Wyoming,  restricted  to  traffic 
originating  at  the  named  origins  and 
destined  to  the  named  destination 
states;  (15)  such  commodities  as  are 
dealt  In  and  used  by  manufacturers  and 
wholesalers  of  household  furnishings 
(except  commodities  In  bulk,  commodi- 
ties which  because  of  their  size  or  weight 
require  special  equipment  for  loading  and 
unloading,  lumber  and  construction  and 
building  materials),  between  points  in 
Arizona.  Arkansas.  California.  Colorado, 
Idtiho,  niinois.  Iowa,  Kansas,  Louisiana, 
Minnesota,  Mississippi,  Missouri,  Mon- 
tana. Nebraska,  Nevada.  New  Mexico. 
North  Dakota,  Oklahoma.  Oregon,  South 
Dakota.  Texas,  Utah,  Washintjton,  and 
Wyoming:  restricted  to  traffic  moving 
for  the  account  of  William  Volker  St 
Company  and  to  traffic  originating  at 
and/or  destmed  to  the  suppliers,  cus- 
tcMners  or  facilities  of  or'utllized  by  Wil- 
liam Volker  b  Company:  (16)  carpet 
padding  and  materials  and  supplies  used 
In  the  installation  of  carpet  padding 
(except  commodities  In  bulk),  from 
Grafton.  W.  Va.,  and  Dyersburg.  Tenn., 
to  points  in  Arizona,  Arkansas,  Califor- 
nia. Colorado,  Idaho,  Iowa.  Kansas, 
Louisiana.  Missouri,  Montana.  Nebraska, 
Nevada,  New  Mexico,  Oklahoma.  Ore- 
gon. South  Dakota,  Texas,  Utah.  Wash- 
ington, and  Wyoming:  restricted  to 
traffic  moving  for  the  account  of  Wil- 
liam Volker  b<:omp&T\y  and  originating 
at  the  named  origins  and  destined  to 
the  named  destination  states;  and  (17) 
carpet  lining  and  padding,  from  Nor- 
folk. Va..  to  points  in  Colorado.  Iowa, 
Kansas.  Louisiana,  Missouri.  Nebraska. 
New  Mexico.  Oklahoma,  and  Texas,  re- 
stricted to  traffic  moving  for  the  account 
of  William  Volker  &  Company  and  origi- 
nating at  the  named  origins  and  des- 
tined to  the  named  destination  states. 

Nori«. — ^The  purpose  of  thla  appUcatlon  Is 
to  convert  applteant's  contract  carrter  au- 
thority to  common.  Applicants  holds  con- 
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tract  carrier  authority  In  MC  136007  and 
BUtM  thervunder,  therefore  dual  operations 
may  Im  inTolved.  If  a  hearing  la  deemed 
necessary,  the  applicant  requests  it  be  held 
at  San  Francisco,  Calif.,  or  Omaha.  Nebr. 

No.  MC  135598  (Sub-No.  6).  filed  De- 
cember 17,  1976.  Applicant:  SHARKEY 
TRAiraPORTATION,  INC.,  P.O.  Box 
546,  Qulncy,  HI.  62301.  Applicant's  rep- 
resentative; Carl  L.  Steiner,  39  South  La 
Salle  Street,  Chicago,  111.  60603.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  offer  irregular 
routes,  transporting:  bry  animal  and 
poultrs  feed,  dry  animal  and  poultry 
mineral  mixtures.  In  bulk,  from  Qulncy, 
m.,  to  points  In  Iowa,  Missouri  and 
Wisconsin. 

Nora. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Chi- 
cago, 111. 

No,  MC  138144  fSub-No.  14) ,  filed  De- 
cember 13,  1976.  Applicant:  FRED  OL- 
SON CO.,  INC.,  6022  West  State  Street. 
Milwaukee,  Wis.  53213.  Applicant's  rep- 
resentative: Daniel  C.  Sullivan,  327 
South  LaSalle  Street,  Chicago,  111.  60604. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  Ir- 
regular routes,  transporting:  Lumber 
and  lumber  prodticts,  from  the  facilities 
of  Ratzlaff  Logging  and  Lumber,  Inc., 
located  at  or  near  Princeton  and  Ona- 
mia,  Minn.,  to  points  in  Wisconsin  on 
and  south  of  U.S.  Highway  10. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  either 
Milwaukee,  Wis.  or  Chicago,  HI. 

No.  MC  138144  (Sub-No.  16),  filed  De- 
cember 27.  1976.  Applicant:  FRED  OL- 
SON CO.,  INC.,  6022  West  State  Street, 
Milwaukee,  Wis.  53213.  Applicant's  rep- 
resentative: Daniel  C.  Sullivan,  327  South 
LaSalle  Street,  Chicago,  HI.  60604.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Lumber,  lumber 
products,  lumber  mill  products,  poles, 
posts  and  pilings,  from  Beardstown,  HI., 
to  points  in  Illinois,  Iowa,  Minnesota, 
Missouri  and  Wisconsin. 

Note. — Applicant  is  seeking  contract  car- 
rier authority  In  MC  138144  (Sub-No.  7); 
therefore  dual  operations  may  be  Involved.  If 
a  hearing  is  deemed  necessary,  the  applicant 
requests  that  It  be  held  at  either  Milwaukee, 
Wis.  or  Chicago,  111. 

No.  MC  138359  (§ub-No.  5),  fUed  De- 
cember 16,  1976.  Applicant:  LENNE- 
MAN  TRANSPORT.  INC.,  10  North 
Michigan  Street,  Hutchinson,  Minn. 
55350.  Applicant's  representative:  Robert 
P.  Sack.  P.O.  Box  6010,  West  St.  Paul, 
Minn.  55118.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  (1) 
Fertilizer  spreading  equipment,  from 
Hutchinson^  Minn.,  to  points  in  Illinois. 
Indiana.  Iowa,  Nebraska,  North  Dakota, 
South  Dakota  and  Wisconsin;  and  (2) 
parti  and  materials  used  in  the  manu- 
facture of  (1)  above,  from  Armstrong, 
Iowa  and  Chicago,  111.,  to  Hutchinson, 
Minn.^  \mder  a  continuing  contract,  or 
contracts,  with  Ag  Systems,  Inc.  located 
at  Hlutchinson.  Minn. 


Note. — ^If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Minne- 
apolis, Minn. 

No.  MC  138875  (Sub-No.  39),  (Cor- 
rection) filed  November  17,  1976,  pub- 
lished In  the  Federal  Registbr  issue  of 
January  6,  1977,  remiblished  as  corrected 
this  issue.  Applicant:  SHOEMAKER 
TRUCKING  COMPANY,  a  Corporation, 
11900  Franklin  Road,  Boise,  Idaho  83705. 
Applicant's  representative:  Prank  L. 
Sigloh,  (same  address  as  applicant) .  Au- 
thority sought  to  operate  as  a  commxm 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Frozen  foods,  and 
potato  products,  other  than  frozen,  from 
points  in  Idaho  and  those  in  Washing- 
ton and  Oregon  (including  Metolius),  lo- 
cated east  of  U.S.  Highway  97,  to  points 
in  Coimecticut.  Delaware.  Indiana, 
Maryland.  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Pennsylvania, 
Ohio.  Rhode  Island,  Virginia.  West  Vir- 
ginia and  the  District  of  Columbia. 

Note. — The  purpose  of  this  republication 
is  to  Indicate  the  destinations  which  were 
previously  omitted.  If  a  hearing  is  deemed 
necessary,  the  applicant  requests  it  be  held 
at  either  Boise,  Idaho  or  Washington,  D.C. 

No.  MC  139876  (Sub-No.  3).  filed  De- 
cember 22,  1976.  AppUcant:  ABC 
TRANSIT  CO.,  INC.,  7860  "F"  Street, 
Omaha,  Nebr.  68127.  Applicant's  repre- 
sentative: Scott  E.  Daniel.  P.O.  Box 
82028,  Lincoln,  Nebr.  68501.  Authority 
sought  to  operate  as  a  contract  carrier. 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Meats,  meat  products, 
and  meat  by-products  and  articles  dis- 
tributed by  meat  packinghouses,  as  de- 
scribed in  Sections  A  and  C  of  Appen- 
dix I  to  the  report  in  Descriptions  in 
Motor  Carrier  Certificates.  61  M.C.C.  209 
and  766  (except  hides  and  commodities 
in  bulk),  from  the  plantsite  and  storage 
facilities  utilized  by  American  Beef 
Packers,  Inc.,  located  at  or  near  Omaha., 
Nebr.,  and  Oakland,  Iowa,  to  points  in 
Arkansas,  Illinois,  Indiana,  Iowa,  Kan- 
sas, Kentucky,  Minnesota,  Missouri, 
Ohio.  Tennessee  and  Wisconsin,  re- 
stricted to  traffic  originating  at  the 
named  origins  and  destined  to  the  named 
destinations. 

Note. — ^Applicant  holds  common  carrier 
authority  In  No.  MC  139686,  therefore  dual 
operations  may  be  Involved.  If  a  hearing  Is 
deemed  necessary,  the  applicant  requests 
that  it  be  held  at  Omaha,  Nebr. 

No.  MC  140789  (Sub-No.  2),  filed  De- 
cember 20,  1976.  Applicant:  P.D.Q.,  INC 
OF  MIAMI,  3395  NW  107th  Street,  Mi- 
ami, Fla.  33167.  Applicant's  represent- 
ative: H.  Neil  Garson,  1400  North  Uhle 
Street.  Suite  404.  Arlington.  Va.  22201. 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  General 
commodities  (except  Classes  A  and  B 
explosives,  commodities  of  imusual 
value,  household  good  as  defined  by  the 
Commission,  commodities  in  bulk  and 
those  requiring  special  equipment),  be- 
tween points  in  Broward,  Dade  and  Palm 
Beach  Counties,  Fla..  restricted  to  ship- 
ments originating  at  or  destined  to  the 
facilities  utilized  by  ABC-Ti-ans  Nation- 
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al  Transport  Inc.  located  at  lUami.  Fla., 
and  further  restricted  to  shipments  mov- 
ing on  freight  forwarder  freight  bills  or 
bills  of  lading  issued  l^  ABC-Trans  Na- 
tional Transport,  Inc. 

NoTB. — ^If  a  bearing  1>  deemed  noeessary, 
the  applicant  requests  it  be  held  at  SOaml. 
Fla. 

No.  MC  141247  (Sub-No.  7).  filed  De- 
cember 17,  1976.  AppUcant:  LAWRENCE 
PILGRIM,  doing  business  as  FILORIM 
TRUCKmO  COMPANY,  P.O.  Box  77. 
Cleveland.  Ga.  30528.  Applicant's  rep- 
resentative: Jeffrey  Kohlman.  Suite  400, 
1447  Peachtree  St.,  NJ:..  Atlanta.  Ga. 
30309.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Lumber. 
from  (Cleveland,  Ga.,  to  points  in  Illi- 
nois. Indiana.  Michigan,  CMilo,  Pennsyl- 
vania, and  West  Virginia,  \mder  a  con- 
tinuing contract,  or  contracts,  with  Ap- 
palachian Industries,  Inc. 

Note. — ^If  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Atlanta,  Oa.  or  Washington.  D.C. 

No.  MC  141431  (Sub-No.  2) ,  filed  De- 
cember 17,  1976.  Applicant:  CAL-VAL- 
LEY  TRANSPORTATION,  INC.,  P.O. 
Box  217,  7916  West  Bellevue,  Atwater. 
Calif.  95301.  Applicant's  representative: 
William  D.  Taylor,  100  Pine  Street,  San 
Francisco,  Calif.  94111.  Authority  sought 
to  operate  as  a  contract  carrier,  by  mo- 
tor vehicle,  over  irregular  routes,  trans- 
porting: Frozen  fruits  and'  vegetables, 
moving  in  equipment  requiring  mechani- 
cal refrigeration,  (1)  from  Watsonville 
and  Atwater,  Calif.,  to  points  in  the 
United  States  (except  Alaska  and 
Hawaii) ;  and  (2)  from  Bear  Lake  and 
Decatur.  Mich.,  to  points  in  the  United 
States  (except  Alaska  and  Hawaii), 
under  a  continuing  contract,  or  con- 
tracts, with  Big  Valley  Marketing 
Corporation.  . 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  San 
Francisco,  Calif. 

No.  MC  142289  (Sub-No.  4) ,  filed  De- 
j  cember  10.  1976.  Applicant:  HECHT 
BROTHERS,  INC..  2075  Lakewood  Road. 
Toms  River.  N.J.  08753.  Applicant's  rep- 
resentative: Jean  R.  Hecht  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Uncrated  doors,  and  materials 
and  sujjplies  used  in  connection  there- 
with, from  Sunbury.  Pa.,  to  Ormrod,  Pa. 
and  Lakewood,  N.J.;  and  (2)  uncrated. 
rejected  and  returned  materials,  from 
Ormrod,  Pa.  and  Lakewood.  N.J.,  to  Sun- 
bury.  Pa.,  under  a  continuing  contract 
or  contracts  with  Level  Line,  Inc. 

Note. — Applicant  holds  common  carrier 
authority  In  MC  5970  and  subs  thereimder. 
therefore  dual  operations  may  be  tovolved. 
If  a  hearing  is  deemed  necessary,  the  ap- 
plicant requests  it  be  held  at  PhUadelphia, 
Pa. 

No.  MC  142548  (Sub-No.  2).  filed  De- 
cember 13,  1976.  Applicant:  STALEY 
EXPRESS.  INC.,  2501  N.  Brush  CoUege 
Road,  Decatur,  HI.  62526.  Applicant's 
representative:    Fritz   B.   Kahn,    Suite 


1100,  1660  L  Street.  N.W.,  Washington. 
D.C.  20036.  Authority  sought  to  operate 
as  a  coniTxiet  carrier,  by  motor  vehicle, 
over  irresolar  routes,  transpocttng: 
Tires,  tire  ports.  Inner  tubes,  inner  tube 
parts,  and  equipment,  materials  and  sup- 
pUes  used  and  useful  in  the  manufacture, 
dtotributlcm  or  repair  thereof,  between 
Decatur,  m.,  on  the  one  hand,  and,  on 
the  other,  points  in  minois,  Indiana, 
Kentucky,  and  Itfissourl,  restricted  to  the 
transportation  of  shipments  originating 
at  or  destined  to  the  plantsltes  or  storage 
faculties  of  the  Firestone  Tire  It  Rubber 
Company  located  at  Decatur,  HI. 

Hon. — ^If  a  bearing  Is  deemed  necessary, 
the  ^pUcant  requests  It  be  held  at  either 
Springfield,  lU.  or  Washington,  D.C. 

No.  MC  142571  (Sub-No.  1)  filed  De- 
cember 20.  1976.  Applicant:  METRO- 
POLITAN ARMORED  CAR.  INC.,  1410 
East  17th  Avenue,  Columbus,  Ohio  43211. 
Applicant's  representative :  Edwin  H.  van 
Deusen,  220  West  Bridge  Street,  P.O.  Box 
97.  Dublin,  Ohio  43017.  Authority  sought 
to  operate  as  a  contract  carrier,  by  mo- 
tor vehicle,  over  irregiUar  routes,  trans- 
porting: Industrial  abrasives,  in  ar- 
mored car  service,  from  the  facilities  of 
the  General  Electric  Company,  Specialty 
Materials  Department,  located  at  Worth- 
ington,  Ohio,  to  Romulus.  Mich.,  under 
a  continuing  contract,  or  contracts,  with 
The  General  Electric  Company,  Spe- 
cialty Materials  Department. 

Note. — ^If  a  hearing  is  deemed  necessary, 
the  applicant  requests  that  it  be  held  at 
Columbus,  Ohio. 

No.  MC  142754,  filed  December  8.  1976. 
Applicant:  PIROLLO  TRANSPORT  CO., 
INC.,  6312  Hooker  Street,  Pittsburgh,  Pa. 
15206.  Applicant  6  representative:  Arthur 
J.  Diskin.  806  Frick  Building,  Pittsburgh, 
Pa.  15219.  Authority  sought  to  operate  sis 
a  contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  (1)  Mo- 
tor oil,  lubricants  and  undercoating  com- 
pounds, In  drums  and  cases.  frcHn  Buf- 
falo. N.Y.;  Emlenton  and  Warren.  Pa.; 
and  St.  Mary,  and  Congo,  W.  Va.,  to  the 
warehouses  of  Ross  Oil  Corporatiwi,  lo- 
cated at  West  Palm  Beach.  Miami  and 
Opa  Locka.  Fla..  under  a  continuing  cchi- 
tract.  or  contracts,  with  Ross  OH  Corpo- 
ration; and  (2)  frozen  citrus  juice  con- 
centrate, in  refrigerated  vehicles,  from 
points  in  Florida,  to  the  plantsite  of  Daily 
Juice  Products,  Inc.,  located  in  Verona, 
Pa.,  under  a  continuing  contract,  or  can- 
tracts,  with  Daily  Juice  Products,  Inc. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  It  be  held  at  either 
Washington,  DC.  or  Pittsburgh,  Pa. 

No.  MC  142756.  filed  December  10, 
1976.  Applicant:  EL  PASO  E-Z  MOV- 
ERS, INC.,  9700  Railroad  Drive.  El  Paso, 
Tex.  79924.  Applicant's  representative: 
Robert  J.  Gallagher,  Suite  1200.  1000 
Connecticut  Ave.,  N.W.,  Washington, 
D.C.  20036.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Used 
household  goods  as  defined  by  the  Com- 
mission, restricted  to  the  transportation 
of  shipments  having  a  prior  or  subse- 
quent movement,  in  containers,  beyond 


the  points  authorized,  and  further  re- 
stricted to  the  performance  ot  pickup 
and  delivery  service  in  ooDnecticn  with 
the  parking,  cratlnc.  and  eontatneiim- 
tlon  or  unpacking,  uncrating,  and  decon- 
taineriatton  of  such  shipments,  between 
pomts  in  El  Paso  County.  Tex. 

Note. — ^If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  It  be  held  at  El  Paso, 
Tex. 

No.  MC  142773  filed  December  20.  1 
1976.  Applicant:  PRATHER  AUTO 
SALES.  INC  Box  165,  Louisville.  HI.. 
62858.  Applicant's  representative:  Ed- 
ward G.  Flnnegan.  188  West  Randolph 
Street.  Chicago.  HL  60601.  Authority 
sought  to  <H>erate  as  a  common  carrier, 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  Used  motor  vehicles  when 
moving  therewith  in  secondary  move- 
ments in  truckaway  or  transporter  serv- 
ices. (1)  between  points  in  Hlinois  and 
Lake  County,  Ind.,  on  the  cHie  hand,  and, 
on  the  other,  points  in  Arkansas.  Colo- 
rado. Iowa,  Kansas,  Kentucky,  Michigan. 
Minnesota,  Missouri,  Nebraska,  Okla- 
homa and  Wisconsin;  and  (2)  between 
pomts  in  Illinois,  on  the  one  hand,  and, 
on  the  other,  Indianapolis  and  MerrUl- 
ville.  Ind.  and  points  In  Lake  County, 
Ind. 

Note. — If  a  hearing  is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Chicago, 
111. 

Passenger  Applications 

No.  MC  2890  (Sub-No.  51),  filed  De- 
cember 17.  1976.  Applicant:  AMERICAN 
BUSLINES,  INC.,  1501  South  Central 
Avenue.  Los  Angeles,  Calif.  90021.  Ap- 
plicant's  r«>resentative :  Edward  G.  Vil- 
lalon.  Suite  1032  Poinsylvania  Build-  « 
ing.  Pennsylvania  Avenue  b  13th  St.,  ' 
N.W..  WashlngtMi,  D.C.  20004.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Passengers  and 
their  baggage,  in  special,  oue-vray,  smd 
round-trip  operations,  from  points  in 
Hendricks,  Marion.  Putknan.  Clay.  Vigo. 
Allen,  Hancock,  Henry  and  Wayne 
Counties.  Ind.,  DuPage,  Bureau,  LeSedle. 
Peoria,  Cook,  Madison  and  St.  Clair 
Counties,  HI.,  and  St.  Louis  County,  Mo., 
to  points  in  the  United  States  including 
Alaska,  but  excluding  Hawaii. 

Note. — Common  control  may  be  involved. 
If  a  hearing  is  deemed  necessary,  the  appli- 
cant requests  it  be  held  at  either  Chicago  or 
Springfield,   ni.   or   Indianapolis,   Ind. 

No.  MC  95466  (Sub-No.  6),  fUed  De- 
cember 23,  1976.  Applicant:  DATTCO, 
INC.,  99  Newington  Avenue,  New  Britain. 
Conn.  06051.  Awlicant's  representative: 
William  C.  Mitchell.  Jr..  370  Lexington 
AvMiue.  New  York.  N.Y.  10017.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vrfjicle.  over  Irregular 
routes,  transporting:  Passengers  and 
their  baggage,  in  speclsd  operations,  be- 
ginning and  ending  at  points  In  Hart- 
ford and  New  Haven  Coimties,  Conn., 
and  extending  to  Atlantic  City.  VJ. 

Note. — If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Hartford. 

Conn. 
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Finance  Applications 


The  following  applications  seek  ap- 
proval to  consolidate,  purchase,  merge, 
lease  operating  rights  and  properties,  or 
acquire  control  through  ownership  of 
slock,  of  rail  carriers  or  motor  carriers 
pursuant  to  Sections  5(2)  or  210a(b)  of 
the  Interstate  Commerce  Act. 

An  OTiglnal  and  two  copies  of  protests 
against  the  granting  of  the  requested 
authority  must  be  filed  with  the  Com- 
mission within  30  days  after  the  date  of 
this  Federal  Register  notice.  Such  pro- 
test shall  comply  with  Special  Rules  240 
<c)  or  240(d)  of  the  Commission's  Gen- 
eral Rules  of  Practice  (40  CPR  1100.240) 
and  shall  include  a  concise  statement  of 
Protestant's  interest  in  the  proceeding. 
A  copy  of  the  protest  shall  be  served  con- 
currently upon  applicant's  representa- 
tive, or  applicant,  if  no  representative  is 
named. 

No.  MC-F-13072.  Authority  sought  for 
purchase  by  HILLDRUP  TRANSFER 
AND  STORAGE.  INC..  300  Central  Road. 
Fredericksburg.  VA..  22401,  of  the  operat- 
ing rights  of  HILLDRUP  TRANSFER  & 
STORAGE  OF  KEY  WEST,  INC.,  1st  and 
MalOTiey  Streets,  Key  West.  FL.,  33040, 
and  for  acquisition  by  CHARLES  G.  Mc- 
DANIEL.  300  Central  Road,  Fredericks- 
burg, VA..  22401,  of  control  of  such  rights 
through  the  purchase.  Applicants'  attor- 
ney: Alan  P.  Wohlstetter,  1700  K  Street, 
N.W..  Washington.  D.C.,  20006.  Operating 
rights  sought  to  be  transferred:  Used 
household  goods,  as  a  common  carrier 
over  Irregular  routes  betwen  points  In 
Monroe  and  Dade  Coimties,  Fla.  Vendee 
Is  authorized  to  operate  as  a  common 
carrier  in  Delaware.  Florida,  Georgia, 
Maryland,  New  Jersey,  New  York.  North 
Carolina,  Pennsylvania.  Rhode  Island, 
South  Carolina,  Tennessee,  Virginia,  and 
West  Virginia.  Application  has  not  been 
filed  for  temporary  authority  under  sec- 
tion 210a (b>. 

No.  MC-F-13073.  Authority  sought  for 
purchase  by  BOULEVARD  STORAGE  & 
MOVING  CO ,  INC..  2620  West  Wiscon- 
sin Avenue.  Milwaukee.  WI.,  53233.  of  the 
operating  rights  of  CENTRAL  MOVING 
&  STORAGE  CORPORATION.  3526  West 
Klehnan  Avenue.  Milwaukee.  WI..  53209, 
and  for  acquisition  by  T.  E.  NEUBAUER, 
and  JANET  M.  NEUBAUER,  both  of  1407 
E.  Goodrich  La..  Milwaukee,  Wl.,  53217, 
and  W.  A.  MOORE.  1616  W.  Bender  Road, 
Milwaukee,  WI..  53209,  of  control  of  such 
rights  through  the  purchase.  Applicants' 
attorney:  William  D.  Dlneen,  412  Empire 
Building.  710  North  Plankinton  Avenue, 
Milwaukee,  WI.,  53203.  Operating  rights 
sought  to  be  transferred:  Household 
goods,  as  defined  by  the  Commission,  as 
a  common  carrier  over  Irregular  routes 
between  points  in  Milwaukee  Coimty, 
Wis,  on  the  one  hand,  and,  on  the  other, 
points  in  Illinois,  Indiana,  Ohio,  Minne- 
sota, Iowa  and  Michigan.  Vendee  is  au- 
thorized to  operate  as  a  common  carrier 
tn  Wisconsin,  Illinois,  Michigan,  Indiana. 
Ohio,  Minnesota,  and  Iowa.  Application 
has  not  been  filed  for  temporary  au- 
thodty. 
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Motor  Carrier  of  Passengers 

No.  MC-P-1307e.  Authority  sought  for 
purchase  by  CARL  B.  BIEBER,  INC., 
dba,  CARL  R.  BIEBER  TOURWAYS. 
Vine  and  Baldy  Streets,  Kutztown,  PA., 
19530,  of  apportion  of  the  operating 
rights  of  PHILBORO  COACH  CORPO- 
RA110N,  DBA  PHILBORO  COACH, 
T/A  GRAY  LINE  MOTOR  TOURS,  P.O. 
Box  418  North  Broadway,  Pitman,  N.J., 
08071,  and  for  acquisition  by  CARL  R. 
BIEBER,  of  the  Kutztown,  PA..  19530 
address,  of  control  of  such  rights  through 
the  purchase.  Applicants'  attorneys:  L. 
C.  Major,  Jr.,  Suite  400  Overlook  Bldg., 
6121  Lincolnia  Road,  Alexandria,  VA., 
22312,  and  John  R.  Sims,  Jr.,  915  Penn- 
sylvania Bldg.,  425  13th  Street,  N.W. 
Washington,  DC,  20004.  Operating 
rights  sought  to  be  transferred:  Pas- 
sengers and  their  baggage,  and  express 
and  newspapers,  in  the  same  vehicle  with 
passengers,  as  a  common  carrier  over 
regular  routes  (A)  between  Philadelphia, 
Pa.,  and  Allentown,  Pa.,  serving  all  in- 
termediate points;  (B)  between  Phila- 
delphia, Pa.,  and  Allentown,  Pa.,  serv- 
ing all  intermediate  points;  t>etween 
junction  Pennsylvania  Turnpike  Dela- 
ware River  Extension  and  Pennsylvania 
Turnpike  Noi-theast  Extension,  and  junc- 
tion unnumbered  highway  (formerly 
Peimsylvania  Highway  731)  and  the 
Pennsylvania  Turnpike  Delaware  River 
Extension  serving  all  intennediate 
points;  between  the  Pennsylvania  Turn- 
pike Northeast  Extension  Lansdale  In- 
terchange, and  junction  Pennsylvania 
Highway  63  and  U.S.  Highway  309.  serv- 
ing aU  intermediate  points;  between  the 
Pennsylvania  Turnpike  Northeast  Ex- 
tension Quakertown  Interchange,  and 
Quakertown,  Pa.,  serving  all  intermedi- 
ate points;  (C)  between  Philadelphia, 
Pa.,  and  Allentown,  Pa.,  serving  all  In- 
termediate points,  including  Bethlehem, 
Coopersburg,  Quakertown,  Sellersville, 
and  Ambler,  Pa.:  Passengers  and  their 
baggage,  restricted  to  traffic  originating 
in  the  territory  indicated,  in  charter  op- 
erations, as  a  common  carrier  over  ir- 
regxilar  routes  from  points  in  Bucks 
County,  Pa.,  and  those  within  5  miles  of 
the  regular  routes  specified  imder  (A) 
above,  and  those  within  5  miles  of  the 
rail  routes  of  the  Reading  Company  in 
Lehigh  and  Northampton  Counties.  Pa., 
to  points  in  Connecticut,  New  York,  New 
Jersey,  Maryland,  Delaware,  Virginia, 
and  the  District  of  Oolimibia,  and  return. 
Vendee  is  authorized  to  operate  as  a  com- 
mon carrier  In  Alabama,  Connecticut, 
Delaware,  the  District  of  Columbia, 
Florida,  Georgia,  Illinois.  Indiana,  Ken- 
tucky, Louisiana,  Maine,  Maryland.  Mas- 
sachusetts, Michigan,  Mississippi,  New 
Hampshire,  New  Jersey,  New  York.  North 
Carolina,  Ohio,  Pennsylvania,  Rhode 
Island,  Tennessee,  Vermont,  Virginia, 
and  West  Virginia.  Application  has  not 
been  filed  for  temporary  authoritv  under 
section  210a(b>. 

No.  MC-F-13077.  Authority  sought  for 
purchase  by  ROBCO  TRANSPOR- 
TATION, INC.,  P.O.  Box  12729.  309  Fifth 
Avenue  N.W.,  New  Brighton,  MN.,  55112, 


of  the  operating  rights  of  DMS 
TRUCKS,  1000  First  NaUonal  Bank 
Building,  Minneapolis,  MN.,  55402.  and 
for  acquisition  by  C.  H.  ROBINSON 
CO.,  7525  Mitchell  Road,  Eden  Prairie, 
MN.,  55343,  of  control  of  such  rights 
through  the  purchase.  Applicants'  at- 
torneys: Val  M.  Higgins.  1000  First  Na- 
tional Bank  Bldg.,  Minneapolis,  MN., 
55402,  and  Stanley  C.  Olsen,  Jr.,  7525 
Mitchell  Road,  Eden  Prairie,  MN.,  55343. 
Operating  rights  sought  to  be  trans- 
ferred: Meats,  meat  products,  and  meat 
by-products,  and  articles  distributed  by 
meat  packinghouses,  as  described  in  Sec- 
tions A  and  C  of  Appendix  I  to  the  re- 
port in  Descriptions  in  Motor  Carrier 
Certificates.  61  M.C.C.  209  and  766,  (ex- 
cept commodities  in  bulk,  in  tank  ve- 
hicles) ,  as  a  common  carrier  over  irregu- 
lar routes  from  poirtts  in  Kansas  except 
Kansas  City,  Kans.,  to  Springfield  and 
Macon,  Mo.,  with  no  transportation  for 
compensation  on  return  except  as  other- 
wise authorized,  with  restrictions.  Ven- 
dee is  authorized  to  operate  as  a  common 
carrier  in  all  the  States  in  the  United 
States  (except  Alaska  and  Hawaii) .  Ap- 
plication has  not  been  filed  for  tem- 
porary authority  imder  Section  210a<b). 

Note.— M(3-136786  (Sub-No.  107)  Is  a  di- 
rectly related  matter. 

No.  MC-F-13078.  Authority  sought  for 
purchase  by  COLDWAY  FOOD  EX- 
PRESS, INC.,  Route  20  North  P.O.  Box 
747,  Sidney,  OH.,  45365.  of  the  operating 
rights  of  FOODWAY  EXPRESS,  INC., 
Suite  300,  Three  Penn  Center  Plaza, 
Philadelphia,  PA.,  19102,  and  for  acquisi- 
tion by  JOHN  L.  MAURER,  437  Pine- 
hurst,  Sidney,  OH.,  45365,  and  JOSEPH 
M.  SCANLAN,  111  West  Washington  St., 
Chicago,  IL..  60602,  of  control  of  such 
rights  through  the  purchase.  Applicants' 
attorney:  Joseph  M.  Scanlan,  111  West 
Washington  St.,  Chicago,  IL.,  60602. 
Operating  rights  sought  to  be  trans- 
ferred: Fresh  processed,  and  canned 
fruits,  produce,  and  food  products,  nuts, 
peanut  oU,  peanut  butter,  batteries,  and 
battery  parts  as  a  common  carrier  over 
irregular  routes  between  New  York,  N.Y., 
and  Philadelphia,  Pa.,  as  follows:  from 
New  York  across  the  Hudson  River  (also 
via  Hudson  vehicular  tunnel)  and  over 
city  streets  and  connecting  highways  to 
Jersey  City,  N.J.,  thence  over  U.S.  High- 
way 1  to  Philadelphia;  fn»n  New  York 
to  Jersey  City  as  specified  above,  thence 
over  New  Jersey  Highway  25  to  Camden, 
N.J.,  and  thence  across  the  Delaware 
River  to  Philadelphia;  and  return  over 
these  routes  to  New  York,  service  is  au- 
thorized to  and  from  the  Intermediate 
and  off-route  points  of  "Camden,  Jersey 
City,  Elizabeth,  New  Brunswick,  New- 
ark, Paterson  and  Trenton,  N.J.;  fresh 
fruits  and  fresh  vegetables,  between  New 
York,  N.Y.,  and  Jersey  City,  N.J.,  on  the 
one  hand,  and,  on  the  other,  U.S.  Naval 
Air  Station,  Lakehurst,  N.J.,  UJS.  Mer- 
chant Marine  Academy,  Elings  Point,  L.I., 
N.Y.,  Camp  Upton,  Yaphank,  L.I.,  N.Y., 
U.S.  Naval  Hospital,  Brentwood,  L.I., 
N.Y.  Port  Slocum,  New  Rochelle,  N.Y., 
Camp  Shanks,  Orangeburg,  N.Y.,  U.S. 
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Military  Academy,  West  Point.  N.Y.,  and 
Stewart  Field,  Newburg.  N.Y.;  fruits, 
and  fresh  vegetables,  poultry,  eggs,  dairy 
products,  meats,  meat  products  and  fish, 
between  New  York  and  Jersey  City,  mi 
the  one  hand,  and  on  the  other,  Mitchel 
Field,  Garden  City,  L.I.,  N.Y..  U.S.  Naval 
Separation  Center,  Lido  Beach.  L.I.. 
N.Y..  Greenhaven  Prison.  Stormville, 
N.Y.,  U.S.  Naval  Training  Station  and 
U.S.  Naval  Separation  Center.  Samp- 
son. N.Y.,  Fort  Monmouth,  NJT..  Fort 
Hancock,  Red  Bank,  N  J.,  Camp  Kilmer, 
New  Brunswick  N.J.,  and  Fort  Dlx,  N.J. 
Vendee  is  authorized  to  operate  as  a 
common  carrier  in  all  States  in  the 
United  States  (except  Alaska  and  Ha- 
waii) .  Apjplication  has  not  been  filed  for 
temporary  authority. 

No  MC-F-13080.  Authority  sought  f6r 
purchase    by    BAKER    HI-WAY    EX- 
PRESS. INC.,  P.O.  Box  506,  555  C(Hn- 
mercial  Parkway,  Dover,  OH.,  44622,  of 
a  portion  of  the  operating  rights  of  A.  J. 
WEIGAND,  INC..  P.O.  Boat  130.  Dover. 
OH..  44622.  and  for  acquisition  by  HAR- 
OLD BAKER,   SR.,  Stone  Creek,  OH., 
43840   of  control  of  such  rights  through 
the     purchase.     AppUcants'     attorney: 
Richard  H.  Braridon,  220  West  Bridge 
Street,  P.O.  Box  97,  Dublin,  OH.,  43017. 
Operating   rights   sought  to   be   trans- 
ferred*   SteeZ  and  steel  products,  as  a 
common   carriCT   over   irregular   routes 
from  Dover,  Ohio,  and  points  within  two 
miles  of  Dover,  not  including  New  Riila- 
delphia.  Ohio,  to  points  in  that  part  of 
New  York  (m  and  west  of  a  line  begin- 
ning  at  Oswego,   N.Y..   and   extending 
along  New  York  Highway  57  to  Syra- 
cuse, N.Y.,  and  thence  alcmg  U.S.  High- 
way 11  to  the  New  York-Pennsylvania 
State  line,  those  parts  of  Maryland  and 
Pennsylvania  on  and  west  of  U.S.  High- 
way  11.   including  Wilkes-Barre.  Sun- 
bury,  and  Harrisburg,  Pa.,  that  part  of 
West  Virginia,  on,  north,  and  west  of  a 
line   beginning   at  the   Maryland-West 
Virginia  State  line,  and  extending  along 
U.S.  Highway  220  to  junction  XJS.  High- 
way 33  thence  along  U.S.  Highway  33 
to  jimctKm  West  Virginia  Highway  4. 
thence  along  West  Virginia  Highway  4 
to  junction  U.S.  Highway  60,  and  th«ice 
along  U.S.  Highway  60  to  the  West  Vir- 
ginia-Kentucky State  line,  that  p«ut  of 
Kentucky,  on,  north  and  etist  of  a  line 
beginning  at  the  West  Virginia -Kentuc- 
ky State  line  and  extending  along  U.S. 
Highway  60  to  junction  U.S.  Highway 
62,   thence  along  U^.  Highway  62  to 
junction  U.S.  Highway  41  and  thence 
along  U.S.  Highway  41  to  the  Ohio  River, 
that  part  of  Michigan  and  on  and  south 
of  a  line  beginning  at  Muskegon.  Mich., 
and  extending  along  Michigan  Highway 
20  to  Bay  City,  Mich. 

Thence  along  Michigan  Highway  25  to 
Huron  City,  Mich.,  that  part  of  Illinois 
on  and  east  of  U.S.  Highway  51  and  on 
and  north  of  U.S.  Highway  36.  and  points 
in  Indiana,  and  mac/iinerv  and  machin- 
ery parts  used  in  the  manufacture  of 
Steel  and  steel  products,  from  points  in 
the  destination  territory  specified  above 
to  Dover,  Ohio,  and  points  within  two 
miles  thereof,  not  Including  New  Phila- 
deli^ila.  Ohio,  truck  parts,  accessories. 


and  equipment,  and  trailer  parts,  acces- 
sories, OTid  equipment,  from  Chicago.  HI.. 
Detroit  and  Pontiac,  Mich^  Hillside,  N.J.. 
and   Clearflrid,   Pittsburgh.   Uniontown 
and  Washington,  Pa.,  to  Dover.  Ohio, 
with  no  transportation  for  compensation 
on  return  except  as  otherwise  author- 
ized, from  Dover.  Ohio  to  Clearfield.  Pa.. 
with  no  transportation  for  compensation 
on  return  except  as  otherwise  author- 
ized, sheet  steel  and  sheet  steel  products, 
from  the  site  of  the  plant  of  the  Reeves 
Steel  and  Manufacturing  Company,  near 
Dover.  Ohio,  to  point*  in  Pennsylvania 
east  of  U.S.  Highway  11.  except  Wilkes- 
Barre.   Sunbury.   and   Harrisburg.   Pa.. 
Sheet  steel  and  sheet  steel  producU  (ex- 
cept   articles    requiring   special    equip- 
ment* .  from  the  site  of  Reeves  Steel  and 
•  Manufacturing  Co.  plant  at  Dover.  Ohio 
to  points  in  that  part  of  New  York  east  of 
a  line  beginning  at  Oswego,  N.Y.  and  ex- 
tending along  New  York  Highway  57  to 
Syracuse,   N.Y.  and  thence  along  U.S. 
Highway  11  to  the  New  York-Pennsyl- 
vania state  line  points  in  New  Jersey, 
points  in  that  part  of  Maryland  east  of 
U.S.  Highway  11  and  the  District  of  Co- 
lumbia, with  no  transportation  for  com- 
pensation on  return  except  as  otherwise 
authorized.  Vendee  is  authorized  to  op- 
erate as  a  common  carrier  in  Alabama. 
Arkansas.    Connecticut,    Delaware,    the 
District  of  Columbia,  Florida.  Georgia. 
Illinois.    Indiana,   Iowa,   Kansas,   Ken- 
tucky, Louisiaruk  Maine,  Maryland.  Mas- 
sachusetts, Michigan,  Minnesota,   Mls- 
sippi  Missouri,  New  Jersey,  New  Hamp- 
shire. New  York,  North  Carcdina,  Ohio. 
Oklahoma,  Pennsylvania,  Rhode  IslaiKl, 
South  Carolina,  Tennessee,  Texas,  Vir- 
ginia. Vermont.  West  Virginia,  and  Wis- 
consin. AppUcation  has  not  been  filed  for 
temporary  authority  under  section  210a 
(b>. 

No  MC-F-13082.  Authority  sought  for 
purchase  by  A  &  H,  INC.,  Old  Highway 
11  Footville,  WI..  53537,  of  a  portion  of 
the  operating  rights  of  JOHNSRUD 
TRANSPORT.  INC.,  Highway  9  West, 
PO  Box  447,  Cresco,  lA.,  52136.  and  for 
acquisition  by  FERALD  O.  ARNESON, 
EDWARD  K.  HOERLER,  and  WILLIS 
E.  HOERLER.  aU  of  Footville,  WI.,  53537. 
of  control  erf  such  rights  through  the 
purchase.  Applicants'  attorney:  Patrick 
E.  Quinn,  P.O.  Box  82028,  Lincoln.  NB.. 
68051.  Operating  rights  sought  to  be 
transferred:  Foodstuffs  (except  com- 
modities in  bulk),  as  a  common  carrier 
over  irregular  routes  from  the  facilities 
of  Geo.  A.  Hormel  <i  Co..  at  or  near 
Beloit,  Wis.,  to  points  in  Minnesota, 
North  Dakota.  South  Dakota.  Nebraska, 
Kansas.  Oklahoma,  Iowa.  Missouri.  lUl- 
nois.  Michigan.  Indiana.  Ohio,  Ken- 
tucky. New  York.  Pennsylvania.  Louisi- 
ana, Arkansas,  Alabama,  Georgia,  Mis- 
sissippi. Tennessee,  Vermont,  New 
Hampshire.  Maine,  Massachusetts. 
Rhode  Island,  Connecticut,  Maryland, 
New  Jersey,  Delaware,  West  Virginia. 
Virginia.  North  C^o^insL,  and  South  Car- 
olina, and  the  District  of  Columbia,  re- 
stricted to  the  transportation  of  ship- 
ments originating  at  the  named  origin 
and  destined  to  the  named  States;  m^at. 
meat  products,  and  meat  by-products  as 


described  in  Section  A  of  Append!  1  to 
the  report  of  DescripfioTis  in  Motor  Car- 
rier Certificates.  61  M.C.C.  209  and  766 
(except  hides) ,  and  foodstuffs,  canning 
plant  materials,  equipment  and  supplies, 
except  commodities  in  bulk,  from  points 
in  Minnesota,  North  Dakota.  South  Da- 
kota. Nebraska.  Kanssus.  Oklahoma. 
Iowa.  Missouri,  Illinois.  Michigan,  Indi- 
ana. Ohio.  New  York.  Pennsylvania.  New 
Jersey.  Louisiana.  Arkansas.  Mississippi. 
Alabama,  and  Georgia,  to  facilities  of 
Geo.  A.  Hormel  &  Co..  at  or  near  Beloit. 
Wis.,  restricted  to  the  transportation  of 
shipments  originating  at  the  named  ori- 
gins and  destined  to  the  named  destina- 
tions. Vendee  is  authorized  to  operate  as 
a  common  carrier  in  all  the  States  In  the 
United  States  (except  Alaska  and  Ha- 
waii > .  Application  has  been  filed  for 
temporan-  authorit>-  under  section  210a 
(b). 

No.  MC-F-13083.  Authority  sought  for 
purchase  by  SHORT  FREIGHT  LINES. 
INC..  459  South  River  Road,  Bay  City. 
MI.    48706,   of  the  operating  rights  of 
RED  LINE  EXPRESS,  INC..  PHILIP  R. 
JOELSON,  Trustee  in  Bankruptcy.  6180 
Benore  Road.  Tcriedo,  OH..  43612,  and  for 
acquisition   by  GARY   L.  SHORT,   459 
South  River  Road,  Bay  City.  MI.,  48706. 
of  control  of  such  rights  through  the  pur- 
chase.  Applicants'   attorneys:    John   P. 
McMahon,  100  E.  Broad  St.,  Columbiis. 
OH..  43215.  Arthur  R.  Cline,  420  Secu- 
rity Bufldhig,  Toledo,  OH.,  43604.  Oper- 
ating rights  sought  to  be  transferred: 
General  commodities,  with  exceptions  as 
a  commcMi  carrier  over  regular  routes  be- 
tween Elmore,  Ohio,  and  Toledo,  Ohio, 
serving  no  intermediate  points :  from  El- 
more over  Ohio  Highway  51  to  Toledo, 
and  return  over  the  same  route,  with  re- 
strictions. Under  a  certificate  of  Regis- 
tration in  Docket  No.  MC  15394  (Sub-No. 
4) ,  property,  as  a  common  carrier  solely     > 
within  the  State  of  Ohio.  Vendee  is  au- 
thorized to  operate  as  a  common  carrier 
in  Michigan  and  Ohio.  Application  has 
been  filed  for  temporary  authority  under 
section  210a(b'. 

Note— MC   108382    (Sub-No    26)    Is  a  di- 
rectly related  matter. 

No.  MC-F-13084.  Authority  sought  for 
purchase  by  YELLOW  FREIGHT  SYS- 
TEM, INC.,  P.O.  Box  7270,  10990  Roe  Av- 
enue, Shawnee  Mission,  KS..  66207.  of  the 
operating  rights  of  HERMAN  O.  E.  LAG- 
ERBERG.  DBA  BARTLETT'S  EX- 
PRESS, 71  Harrison  Street,  Keene,  NJH... 
03431.  and  for  acquisition  by  GEORGE 
E.  POWELL,  JR.,  1040  West  57th  Street, 
Kansas  City,  MO..  64113.  of  control  of 
such  rights  through  the  purchase.  Appli-  ' 
cants'  attorneys:  Leonard  Kofkin.  39 
South  La  Salle  Street,  Chicago.  IL.. 
60603;  David  B.  Schneider.  P.O.  Box 
7270,  Shawnee  Mission,  KS.  66207;  and 
John  Rej-nolds,  73  Court  Street,  Keene, 
N.H.,  03431.  Operating  rights  sought  to 
be  transferred:  General  commodities 
with  exceptions,  as  a  common  carrier  (A) 
over  regular  routes,  between  Keene,  NH, 
and  Boston  MA,  from  Keene  over  New 
Hampshire  Highway  12  to  the  New 
Hampshire-Massachusetts  State  line, 
thence  over  Massachusetts  Highway  12 
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to  ntchburg,  MA,  and  thence  over  Mas- 
sachusetts Highway  2  to  Boston,  and  re- 
turn over  the  same  route,  serving  all  in- 
termediate points  and  specified  off-route; 
(B)  over  irregular  routes,  between 
Keene,  NH,  on  the  one  hand,  and,  on  the 
other.  Bellows  Falls,  VT,  and  points  and 
places  in  Massachusetts  and  New  Hamp- 
shire north  and  east  ol  a  line  beginning 
at  Keene.  NH.  and  extending  in  a  south- 
easterly direction  to  Worcester,  MA,  and 
thence  along  Massachusetts  Highway  9 
to  Boston,  Including  points  on  the  High- 
way Indicated.  Vendee  is  authorized  to 
operate  as  a  common  carrier  in  Arizona, 
Arkansas,  California,  Colorado,  Con- 
necticut, Delaware,  Georgia,  Illinois.  In- 
diana, Iowa,  Kansas,  Kentucky,  Mary- 
land, Michigan.  Massachusetts,  Minne- 
sota, Missouri,  Nebraska,  Nevada,  New 
Jersey,  New  Mexico,  New  York,  Ohio, 
Pennsylvania,  South  Carolina,  Tennes- 
see. Texas,  Utah,  Vermont,  and  the  Dis- 
trict of  Columbia.  Application  has  been 
filed  for  temporary  authority  under  sec- 
tion 210a(b). 

Motor  Carrier  op  Passengers 

No.  MC-F-13087.  Authority  sought  for 
purchase  by  RALPH  OWNBEY,  an  indi- 
vidual, dba  TWIN  ^TATE  COACH 
LINES,  P.  O.  Box  826,  Bristol,  VA.,  24201, 
of  the  operating  rights  and  property  of 
BLACK  AND  WHITE  TRANSIT  COM- 
PANY. INC.,  P.O.  Box  402,  Grundy  VA., 
24614,  and  for  acquisition  by  RALPH 
OWNBEY,  of  the  Bristol,  VA.,  24201  ad- 
dress, of  control  of  such  rights  through 
the  purchase.  Applicants'  attorney:  Mi- 
chael L.  Rigsby,  200  West  Grace  Street, 
Richmond,  VA.,  23220.  Operating  rights 
sought  to  be  transferred :  Passengers  and 
their  baggage,  and  express  and  news- 
papers in  the  same  vehicle  with  passen- 
gers.  as  a  common  carrier  over  regular 
routes  between  Plkeville,  Ky.,  and 
Grundy,  Va.,  serving  all  Intermediate 
points,  between  Hellier,  Ky.,  and  Eakhom 
City.  Ky.,  serving  all  intermediate 
points,  between  the  Kentucky-Virginia 
State  line  near  Breaks.  Va.,  and  junction 
Virginia  Secondary  Highway  609  and 
U.S.  Highway  460  near  Bigrock,  Va.,  serv- 
ing all  intermediate  points,  between 
Plkeville,  Ky.,  and  Jenkins,  Ky.,  serv- 
ing all  intermediate  points,  between 
Bluefield,  W.  Va.,  and  Gnmdy,  Va.,  serv- 
ing all  intermediate  points;  between 
Huntington,  W.  Va.,  and  Plkeville,  Ky., 
serving  all  intermediate  points;  between 
Elkhom  City,  Ky..  and  Plkeville,  Ky., 
serving  all  intermediate  points,  between 
Mouthcard,  Ky.,  and  Belcher,  Ky.,  serv- 
ing all  intermediate  points;  Passengers 
and  their  baggage,  newspapers,  and  ex- 
press <not  to  exceed  100  poxmds  in  weight 
or  60  inches  in  length),  between  Clay- 
pool  Hill,  Va.,  and  Bristol,  Tenn..  serv- 
ing all  intermediate  points  between 
Claypool  Hill  and  Abingdon,  Va. ;  Passen- 
gers and  their  baggage,  in  the  same  ve- 
hicle with  passengers,  in  special  and 
charter  operations,  in  round-trip  sight- 
seeing or  pleasure  tours,  as  a  common 
carrier  over  irregular  routes  beginning 
and  ending  at  Bluefield.  Vi.  Va.,  and 
points  In  Mingo  and  Wayne  Counties, 
W.  Va.,  Buchanan,  Tazewell,  and  Dick- 
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enson  Counties,  Va.,  and  Pike  and 
Letcher  Counties,  Ky.,  and  extending  to 
points  in  the  United  States  (except 
Alaska  and  HawaU) .  Vendee  Is  authorized 
to  operate  as  a  common  carrier  in  Vir- 
ginia, West  Virginia,  Kentucky,  and  Ten- 
nessee. Application  has  been  filed  for 
temporary  authority  xmder  section  210a 
(b). 

No.  MC-F-13090.  Authority  sought  for 
purchase  by  HALLAMORE  MOTOR 
TRANSPORTATION,  INC.,  795  Plym- 
outh Street,  Holbrook,  MA  02343,  of 
the  operating  rights  of  LAWRENCE 
TRANSPORT,  INC.,  Main  Street,  Strat- 
ford, CT.,  06497,  and  for  acquisition  by 
JOSEPH  L.  BARRY,  JR.,  38  Pleasant 
St..  Whitman,  MA.,  and  DENNIS  E. 
BARRY,  44  Hillview  Ave.,  Holbrook,  MA., 
of  control  of  such  rights  through  the  pur- 
chase. Applicant's  attorney:  Frank  J. 
Weiner,  15  Court  Square,  Boston,  Massa- 
chusetts, 02108.  Operating  rights  sought 
to  be  transferred:  Scrap  rubber,  as  a 
common  carrier  over  irregular  routes 
from  Bridgeport,  Conn.,  to  Boston,  Mass., 
from  New  York,  N.Y.,  Jersey  City,  New- 
ark, Perth  Amboy,  Butler,  and  Carteret, 
N.J.,  Philadelphia,  Pa.,  and  Providence, 
R.I,  to  Naugatuck,  Conn.;  scrap  mate- 
rials, from  Bridgeport,  New  Haven, 
Ansonia,  Stamford,  Danbury,  Bethel, 
Naugatuck,  Waterbury,  and  Waterville, 
Conn.,  Port  Chester  and  Tarrytown,  N.Y., 
to  New  York,  N.Y.,  Newark.  Jersey  City, 
Perth  Amboy,  Butler,  and  Carteret,  N.J., 
Phfladelphia,  PA.,  and  Providence,  R.I.,: 
lumber  and  masons'  supplies,  from  New 
York,  N.Y.,  to  Stratford,  Conn.,  return, 
with  no  transportatiwi  for  compensa- 
tion, except  as  otherwise  authorized,  to 
the  above  specified  origin;  scrap  paper, 
between  New  Haven  and  Bridgeport,  I 
Conn.,  on  the  one  hand,  and,  on  the 
other,  Haverhill,  Mass.,  from  New  York, 
N.Y.,  Jersey  City,  Newark,  Perth  Amboy, 
Butler,  and  Carteret,  N.J.,  Philadelphia, 
Pa.,  and  Providence,  R.I.,  to  New  Haven, 
Coroi.,  with  no  transportation  for  com- 
pensation on  return  except  as  otherwise 
authorized:  rruuhinery,  factory  equip- 
ment, and  stock,  between-  Stratford, 
Conn.,  and  points  and  places  in  Con- 
necticut within  75  miles  of  Stratford,  on 
the  one  hand,  and,  on  the  other,  points 
and  places  in  New  York,  Rhode  Island, 
Pennsylvania,  New  Jersey,  and  Massa- 
chusetts ;  household  goods  between  Strat- 
ford, Conn.,  and  points  and  places  in 
Connecticut  within  20  miles  of  Stratford, 
on  the  one  hand,  and,  on  the  other, 
points  and  places  in  New  York,  Rhode 
Island,  Pennsylavnia,  New  Jersey,  and 
Massachusetts.  Vendee  is  authorized  to 
operate  as  a  comynon  carrier,  in  Con- 
necticut, Maine,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York,  Ohio, 
Permsylvanla,  Rhode  Island,  and  Ver- 
mont. Application  has  been  filed  for  tem- 
poikry  authority  under  section  210a(b) . 

No.  MC-F-13091.  Authority  sought  for 
control  by  SYSTEM  99.  8201  Edgewater 
Drive,  Oakland,  CA  of  NEVADA 
FREIGHT  ONES,  INC.,  301  E.  Commer- 
cial Row,  Reno,  NV  89501,  and  for  ac- 
quisition by  M.  D.  GILARDY,  L.  A. 
DORE',  JR..  and  E.  R.  PRESTON,  all  of 


the  Oakland,  CA  94601  address,  of  con- 
trol of  NEVADA  FREIGHT  LINES, 
INC.,  through  the  acquisition  by  M.  D. 
GILARDY.  L.  A.  DORE'.  JR..  and  E.  R. 
PRESTON.  Applicants'  attorneys:  Mar- 
vin Handler,  100  Pine  Street,  San  Fran- 
cisco, CA  94111,  and  J{rfin  P.  Meyer, 
16110  Rhyolite  Circle,  Reno,  NV  89511. 
Operating  rights  sought  to  be  controlled : 
Under  a  certificate  of  Registration  in 
Docket  No.  MC-97526  (Sub-No.  1)  cov- 
ering the  transportation  of  general  com- 
modities, as  a  common  carrier,  in  inter- 
state commerce,  within  the  State  of  Ne- 
vada. Vendee  is  authorized  to  operate 
as  a  common  carrier  in  Arizona,  Cali- 
fornia, Idaho,  Nevada,  Oregon,  Utah, 
and  Washington.  Application  has  been 
filed  for  temporary  authority  under  sec- 
tion 210a(b). 

Note.— MO-98327  (Sub-No.  21)  is  a  di- 
rectly related  matter. 

Motor  Carrier  of  Passengers 

No.  MC-F-13092.  Authority  sought  for 
purchase  by  JIGGETTS  TRANSPOR- 
TATION SERVICE,  INC.,  24  Washing- 
ton Ave.,  Paterson,  N.J.  07501,  of  the 
operating  rights  and  property  of 
CHEETAH  CHARTER  BUS  SERVICE 
CO.,  INC.,  Samuel  J.  Landaxi,  Trustee, 
DBA  CHEETAH  TOURS,  405  Lexington 
Ave.,  N.Y.,  N.Y.  10013,  and  for  acquisi- 
tion by  GEORGE  and  MARTHA  JIG- 
GETTS, both  of  24  Washington  Ave.. 
Paterson,  N.J.  07501,  of  control  of  such 
rights  through  the  purchase.  Applicants' 
attorney:  Edward  P.  Bowes,  P.O.  Box 
1409,  167  Fairfield  Rd.,  Fairfield,  N.J. 
07006.  Operating  rights  sought  to  be 
transferred:  Passengers  and  their  bag- 
gage, in  round-trip  charter  operations, 
as  a  common  carrier  over  Irregular 
routes  beginning  and  ending  in  that  part 
of  New  York  County,  N.Y.,  bounded  on 
the  south  by  110th  Street,  on  the  west 
by  the  New  York-New  Jersey  State  line, 
and  on  the  north  and  east  by  Bronx 
and  Queens  Coimties.  N.Y.,  and  extend- 
ing to  points  in  Connecticut,  Delaware, 
Florida,  Georgia,  Illinois,  Indiana, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  North  Carolina,  Ohio,  Penn- 
sylvania, Rhode  Island,  South  Carolina, 
Vermont,  Virginia,  West  Virginia,  and 
the  District  of  Columbia,  and  Mon- 
mouth, Ocean,  Atlantic,  and  Cape  May 
Coimties,  N.J.  Vendee  is  authorized  to 
operate  as  a  common  carrier  in  New 
York,  Connecticut,  Delaware,  Florida. 
Georgia,  Illinois,  Indiana,  Maine,  Mary- 
land, Massachusetts,  New  Hampshire, 
North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Vermont. 
Virginia,  West  Virginia,  and  New  Jersey. 
Application  has  been  filed  for  temporary 
authority  under  section  210a<b). 

Notice 


WILLAMETTE-WESTERN  CORPO- 
RATION, Foot  of  North  Portsmouth 
Avenue.  Portland,  Oregon  97203,  repre- 
sented by  Mr.  Norman  E.  Sutherland, 
White,  Sutherland,  Parks  &  Allen,  At- 
torneys at  law,  1200  Jackson  Tower, 
Portland.  Oregon  97205,  hereby  gives 
notice  that,  on  the  13th  day  of  Septem- 
ber, 1976,  it  filed  with  the  Interstate 
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Commerce  Commission  at  Washington. 
D.C.,  an  appllcatlcHi  under  Section  5(2) 
of  the  Interstate  Commerce  Act  for  au- 
thority to  purchase  the  operating  au- 
thority of  Atlas  Tug  S«vice,  hdd  by 
Rainier  National  Bank.  Guardian  of  the 
Estate  of  Bert  Howard  and  Lester 
Howard  doing  business  as.  with  the 
elimination  of  duplicating  authority, 
which  application  is  assigned  Finance 
Docket  No.  28293. 

Atlas  Tug  Service,  pursuant  to  author- 
ity granted  in  Docket  No.  W-401,  is  au- 
thorized to  perform  general  towage 
between  ports  and  points  along  the  Co- 
lumbia River  and  its  tributaries  below 
and  including  BormevlUe,  Oregon,  and 
along  the  Willamette  River  and  its  tribu- 
taries below  its  confiuence  with  the 
Yamhill  River.  Operations  proposed  by 
Willamette-Western  Corporation  would 
be  an  extension  of  its  present  authority 
permitting  general  towage  to  Bonneville, 
Oiegbn,  on  the  Columbia  River  and  to  the 
confluence  of  the  Yamhill  River  on  the 
Willamette  River. 

Willamette- Western  Corporation  oper- 
ates pursuant  to  a  certificate  issued  in 
Docket  No.  W-643  as  a  common  carrier 
by  water  between  points  along  the  Co- 
lumbia River  and  its  tributaries  below 
Vancouver,  Washington  and  on  the  Wil- 
lamette River  below  Portland,  Oregon, 
including  the  ports  named. 

Willamette- Western  has  bewi  con- 
tinuously engaged  in  the  business,  among 
others,  of  operating  tugs  and  barges  on 
the  Columbia  and  Willamette  since  in- 
corporation in  1937.  Transferee  orig- 
inally operated  imder  the  name  of  Wil- 
lamette Tug  and  Barge  Company  (250 
I.C.C.  818) ,  On  February  1,  1967,  a  new 
certificate  was  issued  in  Docket  No.  W- 
643  to  transferee  pursuant  to  a  change 
of  corporate  name  and  a  request  to  this 
Commission  for  its  order  approving  the 
change  in  name.  Transferee  operates  34 
tugs  and  37  cargo  barges  together  with 
pile  drivers,  dredges  and  derrick  barges. 
Transferor,  Atlas  Tug  Service,  has  been 
engaged  in  the  operation  of  tugs  and  the 
towing  of  logs  and  other  traCBc  on  the 
Coliunbia  and  Rivers  since  inception  of 
the  partnership  in  1938  pursuant  to  an 
oral  agreement.  No  application  for  tem- 
porary authority  has  been  filed  under 
Section  311(b). 

In  the  opinion  of  the  applicant,  the 
granting  of  the  authority  sought  will  not 
constitute  a  major  Federal  action  sig- 
nificantly affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969.  In  accordance  with  the  Com- 
mission's regulations  (49  CJJl.  1108.8) 
in  Ex  Parte  No.  55  (Sub-No.  4) ,  Imple- 
mentation— National  Environmental 
Policy  Act.  1969,  352  I.C.C.  451  (1976), 
any  protests  may  include  a  statement 
indicating  the  presence  or  absence  of 
any  effect  of  the  requested  Commission 
action  on  the  quality  of  the  human  en- 
vironment. If  any  such  effect  is  alleged 
to  be  present,  the  statement  shall  indi- 
cate with  specific  data  the  exact  nature 
smd  degree  of  the  antlclF>ated  impact. 
See  Implementation — National  Environ- 
mental Policy  Act,  1969,  supra,  at  p.  487. 


Pursuant  to  the  provisions  of  the  In- 
terstate Commerce  Act,  as  amended,  the 
proceeding  will  be  hemdled  without  pub- 
lic hearings  unless  comments  In  support 
(M*  opposition  on  such  application  are 
filed  with  the  Secretary,  Interstate  Com- 
merce Commission.  12th  and  Constitu- 
tion Avenue,  N.W.,  Washington,  D.C. 
20423^,  and  the  aforementioned  counsel 
for  ai>plicant,  within  45  days  after  date 
of  first  pubhcatiOTi  in  the  Federal  Reg- 
ister; that  such  commoits  shall  be 
served  upon  (a)  Docket  Clerk,  OfiBce  of 
Chief  Counsel,  Federal  Railroad  Admin  - 
istration.  Room  5101,  4O0  Seventh  Street, 
S.W,  Washington.  D.C.  20590,  (b)  Mr. 
Edward  H.  Levi,  Attorney  CSeneral,  De- 
partment of  Justice,  10th  £md  Constitu- 
tion Avenue,  N.W.,  Washington,  D.C. 
20530,  and  certificate  of  all  such  service 
is  given  to  the  Interstate  Commerce 
Commission;  and  that  all  other  applica- 
tions, which  are  inconsistent,  in  whole  or 
in  part,  with  such  applications,  and  all 
petitions  for  inclusion  in  the  transactitm. 
shall  be  filed  with  the  Commission  «md 
furnished  to  the  Docket  Clerk.  Secretary 
of  Transportation,  within  90  days  after 
the  pubmiation  of  notice  of  the  applica- 
tion in  the  Federal  Register. 

Willamette -Western  Corporation 

Notice 

SSI  RAIL  CORP.,  Two  Embarcadero 
Center,  San  Francisco,  California  94111 
and  ITEL  CORPORATION.  One  Em- 
barcadero Center.  San  Francisco.  Cali- 
fornia 94111.  represented  by  David  M. 
Schwartz.  Sullivan  &  Worcester.  1025 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20036  and  Martin  D.  Goodman.  SSI 
Rail  Corp.,  Two  Embarcadero  Center, 
San  Francisco,  California  94111  hereby 
give  notice  that  on  the  7th  day  of  Jiui- 
uary,  1977,  they  filed  with  the  Interstate 
Commerce  Commission  at  Washington, 
D.C,  an  application  imder  Section  5(2) 
of  the  Interstate  Commerce  Act  for  an 
order  approving  and  authorizing  SSI 
Rail  Corp.  to  acquire  common  control 
of  the  Hartford  and  Slocomb  Railroad 
Company,  an  Alabama  corporation  and 
now  a  wholly-owned  subsidiary  of  SSI 
Rail  Corp..  and  of  the  McCloud  River 
Railroad  Company,  a  California  corpo- 
ration, including  the  latter's  motor  car- 
rier operations,  its  division  the  Ahnapee 
&  Western  Railway  Company  of  Algoma, 
Wisconsin,  and  its  wholly-owned  subsidi- 
ary McCloud  River  Trucking  Company 
of  McCloud,  California,  by  means  of  pur- 
chase of  the  McCloud  River  Railroad 
Company's  capital  stock  from  Champion 
International  Corporation,  which  appli- 
cation is  assigned  Finance  Docket  No. 
28371. 

The  nature  of  the  transaction  proposed 
in  the  application  is  the  purchase  of  the 
capital  stock  of  McCloud  River  Railroad 
Company  from  Champion  International 
Corporation  by  SSI  Rail  Corp.  and  ap- 
proval of  common  control  by  SSI  Rail 
Corp.  and  its  parent  Itel  Corporation  of 
the  McCToud  River  Railroad  Company, 
its  motor  carrier  operations  and  its  di- 
vision Ahnapee  and  Western  Railway 
Company,  Its  wholly-owned  subsidiary 
McCloud  River  Trucking  Company,  azid 


Hartford  and  Slocomb  Railroad  Com- 
pany. The  latter  is  presently  a  wholly - 
owned  subsidiary  of  SSI  Rail  Corp.  The 
McCloud  River  Railroad  Company  op- 
erates 80  miles  of  railroad  in  the  State 
of  California;  the  Ahnapee  and  Western 
Railway  Company  operates  14  miles  of 
railroad  in  Wisconsin;  and  the  Hartford 
and  Slocomb  Railroad  Company  operates 
22  miles  of  railroad  in  Alabama.  The  Mc- 
Cloud River  Railroad  Company  holds  a 
motor  carrier  certificate  from  the  Inter- 
state Commerce  Commission  in  No.  MC 
28759  and  the  McCloud  River  Truckins 
Company  holds  a  California  certificate 
registered  with  the  Interstate  Commerce 
Commission  in  No.  MC  125604  i  Sub-No. 
2).  Common  control  by  the  McCloud 
River  Railroad  Company  and  in  turn. 
United  States  Plywood  Corporation,  now 
Champion  International  Corporation,  of 
the  various  McCloud  River  Railroad  op- 
erations has  previously  been  approved  by 
the  Interstate  Commerce  Commission  in 
No.  MC-F-8981. 

In  the  opinion  of  the  applicant,  the 
granting  of  the  authority  sought  will  not 
constitute  a  major  Federal  action  signif- 
icantly affecting  the  quality  of  the  hu- 
man environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969.  In  accordance  with  the 
Commission's  regulations  (49  CFJl. 
1108.8)  in  Ex  Parte  No.  55  (Sub-No.  4>. 
Implementation  —  National  Environ- 
mental Policy  Act.  1969.  352  I.C.C.  451 
(1976) .  any  protests  may  include  a  state- 
ment Indicating  the  presence  or  absence 
of  any  effect  of  the  requested  Commis- 
sion action  on  the  quality  of  the  human 
environment.  If  any  such  effect  is  al- 
leged to  be  present,  the  statement  shall 
indicate  with  specific  data  the  exact  na- 
ture and  degree  of  the  anticipeted  im- 
pact. See  Implementation — National  En- 
vironmental Policy  Act.  1969.  supra,  at 
p.  487. 

Pursuant  to  the  provisions  of  the  In- 
terstate Commerce  Act,  as  amended,  the 
proceeding  will  be  handled  \iithout  pub- 
lic hearings  unless  commoits  in  sui>port 
or  exposition  on  such  application  are 
filed  with  the  Secretary,  Interstate  Com- 
merce Commission,  12th  and  Constitu- 
tion Avenue.  NW..  Washington,  D.C. 
20423.  and  the  aforementioned  counsel 
for  applicant,  within  45  days  after  date 
of  first  publicatlcsi  in  the  Federal  Reg- 
ister; that  such  comments  shall  be 
served  upcwi  (a)  Docket  Clerk.  Office  of 
Chief  Counsel,  Federal  Railroad  Admin- 
istration, nocaa  5101,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  ib)  Mr. 
Edward  H.  Levi.  Attorney  General.  De-  .^ 
partment  of  Justice,  10th  and  Constitu- 
tion Avrtlne.  N.W..  Washington.  D.C. 
20530.  and  certificate  of  all  such  service 
is  given  to  the  Interstate  Commerce 
CommissiMi;  and  that  aU  other  appli- 
cations, which  are  inconsistent,  in  whole 
or  in  part,  with  such  applications,  and 
all  petitions  for  inclusion  in  the  trans- 
action, shall  be  filed  with  the  Commis- 
sion and  furnished  to  the  Docket  Clerk, 
Secretary  of  Transportation,  within  90 
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days  after  the  publication  of  notice  of 
the  application  In  the  Federal  Register. 

SSI  Rah.  Corp.,  ITEL  Corporation 

Opkratirg   Rights   Applicatioh(s)    Di- 
RECTLT  Related  to  Finance  Proceedings 

"Hie  following  operating  rights  appll- 
catl(Hi(s)  are  filed  In  connection  with 
pending  finance  applications  under  Sec- 
tion 5(2)  of  the  Interstate  Commerce 
Act.  or  seek  tacking  and/or  gateway 
elimination  In  connection  with  transfer 
applications  under  Section  212(b)  of  the 
Interstate  Commerce  Act. 

An  original  and  two  copies  of  pro- 
tests to  the  granting  of  the  authorities 
must  be  filed  with  the  Commission 
within  30  days  after  the  date  of  this 
Fkderal  Register  notice.  Such  protests 
shall  comply  with  Special  Rule  247(d) 
of  the  Commission's  General  Rules  of 
Practice  <49  CFR  1100.247)  ^d  Include 
a  omclse  statement  of  protestanfs  in- 
terest in  the  proceeding  and  copies  of  Its 
conflicting  authorities.  Verified  state- 
ments In  opposition  should  not  be  ten- 
dered St  this  time.  A  copy  of  the  protest 
shall  be  served  concurrently  upon  ap- 
plicant's representative,  or  applicant  If 
no  representative  Is  named. 

Each  applicant  states  that  there  will 
be  no  significant  effect  on  the  quadlty  of 
the  human  environment  resulting  from 
approval  of  Its  application. 

No.  MC  96961  (Sub-No.  3).  (Amend- 
ment) ,  filed  October  29,  1976,  published 
In  the  Federal  Register  Issue  of  Decem- 
ber 2.  1976.  and  republished  this  Issue. 
Applicant:  WEST  TENNESSEE  MOTOR 
EXPRESS.  INC..  Faydur  Court,  Nash- 
Vflle,  Tenn.  37210.  Applicant's  represent- 
ative: Don  R.  Blnkely,  500  Court  Square 
Bulldln«.  Nashville.  Tenn.  37201.  Author- 
ity sought  to  operate  as  a  common  car- 
rier', by  motor  vehicle,  over  regular 
routes,  transporting:  (A)  General  com- 
modities (except  commodities  In  bulk, 
household  goods  and  commodities  which 
because  of  size  and  weight  require  special 
equipment),  (1)  Between  Nashville, 
Ttenn..  and  Humboldt,  Term.,  serving 
Bruceton.  Term.,  and  all  intermediate 
points  between  Bruceton  and  Humboldt: 
From  Nashville,  Tenn.,  over  U.S.  High- 
way 70  to  Huntingdon,  Term.,  thence 
ower  alternate  U.S.  Highway  70  to  At- 
wood.  Term.,  thence  over  U.S.  Highway 
79  to  Humboldt,  and  return  over  the 
same  route,  restricted  against  the  trans- 
portation of  trafBc  originating  at  or  des- 
tined to  Humboldt:  (2)  Between  Hunt- 
ingdon. Tenn.  and  South  Pulton,  Term., 
serrlng  all  Intermediate  points:  From 
Huntingdon.  Term,  over  Teimessee  High- 
way 22  to  Martin,  Term.,  thence  over 
VS.  Highway  45E  to  South  Fulton. 
Term.,  and  return  over  the  same  route; 
(3)  Betwe«n  South  Fulton,  Term,  and 
Troy,  Tenn.,  serving  all  intermediate 
points:  Prcwn  South  Fulton.  Tenn.  over 
UA  Highway  51  to  Troy,  Tenn.,  and  re- 
trxm  over  the  same  route;  (4)  Between 
Troy,  Term,  and  Tlptonvllle,  Term.,  serv- 
ing all  Intermediate  points:  From  Troy, 
Tenn.  over  Termessee  Highway  21  to 
Tlptonvllle,  Term.,  and  return  over  the 
sameroote; 
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(S)  Between  Tlptonvllle,  Term.,  and 
Dyersburg.  Term.,  serving  all  Interme- 
diate points:  From  Tlptonvllle,  Term, 
over  Tennessee  Highway  78  to  Dyersburg, 
Term.,  and  return  over  the  same  route; 
(6)  Between  Dyersburg.  Term,  and 
Brownsville,  Term.,  serving  all  interme- 
diate points:  From  Dyersburg,  Tenn. 
over  U.S.  Highway  51  to  the  junction  of 
Tennessee  Highway  20,  thence  over  Ten- 
nessee Highway  20  to  the  Junction  of 
Teimessee  Highway  54,  thence  over  Ten- 
nessee Highway  54  to  BrownsvlUfe,  Tenn., 
and  return  over  the  same  routeC  restrict- 
ed against  traffic  originating  at  or  des- 
tined to  Brownsville,  Tenn.;  (7)  Between 
the 'junction  of  Tennessee  Highway  54 
and  Tennessee  Highway  20  and  Bells, 
Term.,  serving  all  intermediate  points: 
Prom  the  junction  of  Tennessee  Highway 
54  and  Tennessee  Highway  20  over  Ten- 
nessee Highway  20  to  Bells,  Term.,  and 
return  over  the  same  route,  restricted 
against  traffic  originating  at  or  destined 
to  Bells,  Term.;  (8)  Between  Dyersburg, 
Tenn.  and  Troy,  Tenn.,  serving  all  inter- 
mediate poults:  From  Dyersburg  over 
U.St  Highway  51  to  Troy,  and  return  over 
the  same  route;  (9)  Between  Dyersburg, 
Tenn.  and  Milan,  Tenn.,  serving  all  in- 
termediate points. :  Prom  Dyersburg  over 
Tennessee  Highway  104  to  its  junction 
with  Termessee  Highway  77,  thence  over 
Tennessee  Highway  104  (also  Tennessee 
Hlfiihway  77)  to  Milan,  and  return  over 
the  same  route;  (10)  Between  Trenton, 
Tenn.,  and  Union  City,  Tenn.,  serving  all 
Intermediate  points :  Prom  Trenton  over 
U.S.  Highway  45W  to  Union  City,  and 
return  over  the  same  route;  (11)  Be- 
tween Newbem,  Tenn.  and  E>yer,  Tenn., 
serving  all  Intermediate  points:  From 
Newborn  over  Termessee  Highway  77  to 
Dyer,  and  return  over  the  same  route; 

(12)  Between  Milan,  Term,  and  Martin, 
Term.,  serving  all  intermediate  points: 
From  Milan  over  U.S.  Highway  45E  to 
Martin,  and  retHm  over  the  same  route; 

(13)  Between  Trenton,  Tenn.  and  Brad- 
ford, Term.,  serving  all  Intermediate 
points:  From  Trenton  over  Tennessee 
Highway  54  to  Bradford,  and  return  over 
the  same  route;  (14)  Between  Green- 
field. Term,  and  McKenzle  Term.,  serv- 
ing aU  intermediate  points :  Prom  Green- 
field over  Tennessee  Highway  124  to  Mc- 
Kenzle, and  return  over  the  same  route; 

(15)  Between  McKenzle,  Term,  and 
Atwood,  Term.,  serving  all  Intermediate 
points:  Fix)m  McKenzle  over  U.S.  High- 
way 79  to  Atwood,  and  return  over  the 
same  route;  (16)  Between  Camden, 
Term.,  and  Buchanan,  Tenn.,  serving  all 
intermediate  points:  Prom  Camden  over 
Tennessee  Highway  69  to  Paris,  thence 
over  U.S.  Highway  641  to  Puryear,  thence 
over  Tennessee  Highway  140  to  Bu- 
chanan, and  return  over  the  same  route; 
(17)  Between  Paris,  Term,  and  Dresden, 
Tenn.,  serving  all  Intermediate  points: 
From  Paris  over  Termessee  Highway  54 
to  Dresden,  and  return  over  the  same 
route.  (18)  Between  Paris,  Term,  and 
McKenzle,  Term.,  serving  all  Intermedi- 
ate points:  Prom  Paris  over  U.S.  High- 
way 79  to  McKenzle,  smd  return  over  the 
same  route.  (19)  Between  Trenton,  Term, 
and  Alamo.  Tenn.,  serving  all  interme- 


diate points:  From  Trenton  over  Ten- 
nessee Highway  54  to  Alamo,  and  re- 
turn over  the  same  route.  (20)  Between 
Memphis,  Term.,  and  Paris  Landing, 
Term.,  serving  points  In  Carroll  and 
Henry  Counties,  Term.,  as  intermediate 
and  off-route  points:  (a)  Prom  Mem- 
phis over  Interstate  Highway  40  to  junc- 
tion U.S.  Highway  70,  thence  over  U.S. 
Highway  70  to  Huntingdon,  Tenn., 
thence  over  Termessee  Highway  22  to 
McKenzle,  Tenn.,  thence  over  U.S.  High- 
way 79  to  Paris  Landing,  and  return 
over  the  same  route;  (b)  From  Memphis 
over  Interstate  Highway  40  to  jimction 
Termessee  Highway  22,  thence  over  Ten- 
nessee Highway  22  to  McKenzle,  Term., 
thence  over  U.S.  Highway  79  to  Paris 
Landing,  and  return  over  the  same 
route;  and  (c)  From  Memphis  over  In- 
terstate Highway  40  to  jimction  Termes- 
see Highway  69,  thence  over  Termessee 
Highway  69  to  Paris,  Term.,  thence  over 
U.S.  Highway  79  to  Paris  Landing,  and 
return  over  the  same  route,  restricted  in 
(20)  (a),  (b),  and  (c)  above  against 
joinder  with  previously  authorized 
routes,  (except  that  joinder  shall  be  au- 
thorized with  all  authorities  to  perform 
service  from  Memphis,  Term.,  to  Dyer, 
Rutherford,  Trenton,  and/or  Bradford, 
Tenn.,  and  return) ;  and 

(21)  Between  Memphis,  Tenn.,  and  Big 
Sandy,  Tenn.,  serving  no  Intermediate 
points:  Prom  Memphis  over  Interstate 
Highway  40  to  the  junction  of  Tennessee 
Highway  69,  thence  over  Termessee  High- 
way 69  to  Camden,  Term.,  thence  over 
Tennessee  Highway  69  Alternate  to  Big 
Sandy,  and  return  over  the  same  route. 
Alternate  routes  for  operating  conven- 
ience only:  (22)  Between  Nashville, 
Tenn.,  and  the  jimction  of  U.S.  Highway 
70  and  Tennessee  Highway  ^5,  for  the 
purpose  of  Joinder  only :  From  Nashville, 
over  Interstate  Highway  40  to  junction 
Termessee  Highway  46,  thence  over  Ten- 
nessee Highway  46  to  the  junction  of  U.S. 
Highway  70,  and  return  over  the  same 
route;  (23)  Between  Nashville,  Tenn.. 
and  Camden,  Term.,  for  the  puripose  of 
Joinder  only:  From  Nashville  over  Inter- 
state Highway  40  to  junction  Tennessee 
Highway  69.  thence  over  Tennessee  High- 
way 69  to  Camden,  and  return  over  the 
same  route:  (24)  Between  Nashville, 
Tenn.,  and  MUan,  Term.,  for  purposes  of 
joinder  only:  Prom  Nashville  over  Inter- 
state Highway  40  to  junction  U.S.  High- 
way 45,  thence  over  U.S.  Highway  45  to 
junction  U.S.  Highway  45  East,  thence 
over  U.S.  Highway  45  East  to  Milan,  and 
return  over  the  same  route;  and  (25) 
Between  Nashville,  Term.,  and  the  junc- 
tion of  Tennessee  Highwsiy  20  and  Ten- 
nessee Highway  54  for  the  purpose  of 
joinder  only :  Prom  Nashville  over  Inter- 
state Highway  40  to  junction  Teimessee 
Highway  20  to  the  junction  of  Termessee 
Highway  54,  and  return  over  the  same 
route. 

Note. — The  purpose  of  this  filing  Is  to  con- 
vert applicant's  Certlflcate  of  Registration  to 
a  Certificate  of  Public  Convenience  and  Ne- 
cessity The  appUcatlon  Is  being  republished 
to  amend  applicant  request  for  authority. 
This  matter  Is  directly  related  to  »  Seotlon 
5(2)  finance  proceeding  in  No.  MO-^13011, 
published  in  the  Feoebal  Registxr  Issue  of 


November  18,  1976.  Common  control  may  be 
involved.  If  a  hearing  Is  deemed  necessary, 
the  applicant  requests  it  be  held  at  Nsish- 
ville,  Tenn. 

Motor  C.xrrier  Alternate  Route 
Deviations 

The  following  letter-notices  to  operate 
over  deviation  routes  for  operating  con- 
venience only  have  been  filed  with  the 
Commission  under  the  Deviation  Rules — 
Motor  Carrier  of  Passengers  (49  CFR 
1042.2(c)(9)). 

Protests  against  the  use  of  any  pro- 
posed deviation  route  herein  described 
may  be  filed  with  the  Commission  In  the 
manner  and  form  provided  in  such  rules 
at  any  time,  but  will  not  operate  to  stay 
commencement  of  the  proposed  opera- 
tions unless  filed  within  30  days  from  the 
date  of  this  Federal  Register  notice. 

Each  applicant  states  that  there  will 
be  no  slgivlflcant  effect  on  the  quaUty 
of  the  human  environment  resulting 
from  approval  of  its  request. 

Motor  Carriers  of  Passengers 

No.  MC-1515  (Deviation  No.  717) 
(Cancels  Deviation  No.  150),  GREY- 
HOUND LINES,  INC.,  Greyhound  Tower, 
Phoenix,  Ariz.  85077,  filed  January  11, 
1977.  Carrier  proposes  to  operate  as  a 
common  carrier,  by  motor  vehicle,  of 
passengers  and  their  baggage,  and  ex- 
press and  Tieiospapers  in  the  same  vehicle 
with  passengers,  over  deviation  routes 
as  follows:  From  Dallas.  Tex.,  over  the 
Dallas-Fort  Worth  Toll  Road  to  Fort 
Worth,  Tex.,  with  the  following  access 
routes:  (1)  From  Grand  Prairie,  Tex., 
over  city  streets  to  junction  Dallas-Fort 
Worth  ToU  Road,  and  (2)  From  Arling- 
ton, Tex.,  over  city  streets  to  junction 
Dallas-Fort  Worth  Toll  Road  and  return 
over  the  same  routes  for  operating  con- 
venience only.  The  notice  indicates  that 
the  carrier  presently  authorized  to  trans- 
pcHl;  passengers  and  the  same  property 
over  a  pertinent  service  route  as  foUows: 
Prom  El  Paso,  Tex.,  over  U.S.  Highway 
80  to  Dallas,  Tex.,  and  return  over  the 
same  route. 

Motor  Carrier  Intrastate 
AbcucationCs) 

The  following  appllcatlon(s)  for  motor 
common  carrier  authority  to  operate  In 


NOTICES 

intrastate  commerce  seek  concurrent  mo- 
tor carrier  authorization  in  interstate  or 
foreign  commerce  within  the  limits  of 
the  intrastate  authority  sought,  pursu- 
ant to  Section  206(a>(6)  of  the  Inter- 
state Commerce  Act.  These  apphcations 
are  governed  by  Special  Rule  245  of  the 
Commission's  CJeneral  Rules  of  Practice 
(49  CFR  1100.245),  which  provides, 
among  other  things,  that  protests  and 
requests  for  information  concerning  the 
time  and  place  of  State  Commission 
hearings  or  other  proceedings,  any  sub- 
sequent changes  therein,  and  any  other 
related  matters  shall  be  directed  to  the 
State  Commission  with  which  the  ap- 
plication is  filed  and  shall  not  be  ad- 
dressed to  or  filed  with  the  Interstate 
Commerce  Commission. 

Florida  Docket  No.  770029-CCT  filed 
January  12,  1977.  Applicant:  SMALLEY 
TRANSPORTATICiN  COMPANY,  2202— 
38th  Street,  Tampa,  Fla.  33605.  Apph- 
cant's  representative:  David  C.  G.  Kerr 
and  Ansley  Watson,  Jr.,  512  N.  Florida 
Ave.,  P.O.  Box  1531,  Tampa,  Fla.  33601. 
Certificate  of  Public  Convenience  and 
Necessity  sought  to  operate  a  freight 
service  as  follows:  Applicant  seeks  an 
extension  of  its  Certificate  No.  1013,  pur- 
suant to  Section  323.03.  Florida  Statutes, 
so  as  to  authorize  the  transportation,  as 
a  common  carrier,  of  General  commodi- 
ties (except  those  of  unusual  value. 
Classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  garments  on  hang- 
ers, and  commodities  in  vehicles  equipped 
with  mechanical  refrigeration) ,  over  reg- 
ular routes  and  on  regular  schedules,  ( 1 ) 
Between  all  points  in  Dade  and  Broward 
Counties,  Fla.,  using  1-95.  U.S.  1,  U.S.  41 
and  U.S.  441.  and  using  all  other  roads 
in  said  counties  as  alternate  routes;  (2) 
Between  Sarasota,  Fla.,  and  Naples.  Fla.. 
using  U.S.  41,  serving  all  intermediate 
points  on  U.S.  41,  and  using  the  following 
as  an  alternate  route  for  operating  con- 
venience: State  Road  675  from  U.S.  301 
to  junction  with  State  Road  70.  State 
Road  70  to  Arcadia,  Fla.,  State  Road  31 
from  Arcadia  to  junction  with  State 
Road  80.  State  Road  80  to  Fort  Myers, 
Fla.;  (3)  Between  Orlando,  Fla.,  on  the 
one  hand,  and,  on  the  other,  all  points 


5219-52G9 

in  Dade  and  Broward  Counties.  Fla.,  us- 
ing U.S.  441,  Sunshine  State  Parkway 
(Florida's  Turnpike),  and  1-95.  ser\-jng 
no  intermediate  points;  and 

(4)  Between  Jacksonville,  Fla..  on  the 
one  hand.  and.  on  the  other,  all  points  in 
Dade  and  Broward  Counties.  Fla.,  using 
1-95,  and  serving  no  intermediate  points. 
Applicant  seeks  authority  to  engage  in 
transportation  in  interstate  and  foreign 
commerce  within  the  limits  of  the  intra- 
state authority  sought  herein,  and  fur- 
ther seeks  authority  to  tack  or  join  the 
authority  sought  herein  with  its  present 
authority  under  FPSC  Certificate  No. 
1013  and  Interstate  Commerce  Commis- 
sion Certificate  of  Registration  No.  MC 
121667  and  subs.  AppUcant  also  seeks 
authority  to  operate  over  the  following 
alternate  routes  for  operating  conven- 
ience only  and  serving  no  points  on  said 
routes  not  otherwise  authorized  to  be 
ser\ed:  (Ai  1-4  between  Orlando,  Fla., 
and  its  junction  witli  1-95:  (B)  Sunshine 
State  Parkway  between  1-4  and  Broward 
County.  Fla.;  (C)  State  Road  60  be- 
tween the  eastern  Polk  County  Line  and 
the  Sunshine  State  Parkway;  (D)  State 
Road  84  (Everglades  P*arkway)  between 
Naples,  Fla.,  and  Broward  County,  Fla.; 
(E>  U.S.  41  between  Naples,  Fla.,  and 
Dade  County,  Fla.;  (F)  State  Road  80 
between  Fort  Myers.  Fla.,  and  its  junc- 
tion with  U.S.  27,  and  U.S.  27  to  the 
Broward  County  Line,  and  (G)  U.S.  27 
between  Polk  County,  Fla.,  and  Broward 
County,  Fla.  Intrastate,  Interstate,  and 
foreign  commerce  authority  sought. 

HEARING:  Date,  time  and  place  not 
shown.  Requests  for  procedural  informa- 
tion should  be  addressed  to  the  Florida 
Public  Service  Commission,  70u  South 
Adams  Street,  Tallahassee,  Fla.  32304 
and  should  not  be  directed  to  the  Inter- 
state Commerce  Commission. 

By  the  Commission. 

Robert  L.  Oswald, 

Secretary. 

|FR  Doc.77-2559  Piled  l-26-77;8:46  am] 
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Title  45— Public  Welfare 

CHAPTER  IV— SOCIAL  AND  REHABILITA- 
TION SERVICE,  (REHABILITATION  PRO- 
GRAMS). DEPARTMENT  OF  HEALTH. 
EDUCATON,  AND  WELFARE 

PART  416 — DEVELOPMENTAL  DISABILI- 
TIES PROGRAM  AND  GRANTS  FOR 
INITIAL  STAFFING  OF  COMMUNITY 
MENTAL  RETARDATION  FACILITIES 

Revocation 

Cross  Reference:  for  a  document  re- 
voking 45  CPR  Part  416,  see  FR  Etoc. 
77-2229,  published  in  the  Rules  and  Reg- 
ulations section  of  this  issue  under  45 
CPR  Chapter  xm.  This  document  also 
establishes  45  CFR  Parts  1385,  1386.  and 
1387,  which  relate  to  the  Developmental 
Disabilities  Program. 


CHAPTER  XI 11 — OFFICE  OF  HUMAN  DE- 
VELOPMENT, DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Deveiopmenial  Disabilities  Program 

Notice  of  proposed  rulemaking 
'NPRM)  for  the  Developmental  Disabili- 
ties Program  (Title  I,  of  the  Mental  Re- 
tardation Facilities  and  Community 
Mental  Health  Centers  Construction  Act 
of  1963,  as  amended)  was  published  in 
the  Federal  Register  on  August  30,  1976 
(Part  II,  Vol.  41.  No.  169 ) .  Interested  per- 
sons were  permitted  45  days  in  which  to 
send  written  comments,  suggestions,  or 
objections  regarding  the  proposed  regu- 
lations. The  following  statement  sum- 
marizes the  substance  of  those  com- 
ments and  the  Departments  responses. 

Comments  were  received  from  42  indi- 
viduals and /or  organizations  covering 
220  items.  Three  letters  commended  the 
Department  for  writing  regulations  in 
'  layman's  language  and  explaining  rea- 
sons for  positions  taken  on  different  is- 
sues. However,  seven  inquiries  stated 
that  the  proposed  regulations  lacked 
specificity  and  insufficient  interpreta- 
tion of  the  Act.  Responses  to  specific 
items  will  l>e  indicated  below.  There  was 
a  recommendation  that  the  final  regula- 
tions include  as  much  as  possible  of  the 
preamble  to  the  NPRM,  and  that  it  be 
distributed  to  interested  agencies  and  or- 
ganizations concerned  with  services  to 
developmentally  disabled  people.  That 
preamble  is  included  here  as  an  Appen- 
dix. Nothing  included  in  the  NPRM  pre- 
amble has  been  changed  as  a  result  of  the 
comments.  It  is,  therefore,  included  in  its 
entirety.  In  addition,  the  present  pre- 
amble states  the  bases  and  purposes  of 
changes  made  in  the  regulations. 

Considei-ation  was  given  to  the  recom- 
mendation that  the  regulations  include  a 
part  on  the  activities  of  the  National  Ad- 
visory Council,  and  the  conduct  of  spe- 
cial studies  required  by  tiie  Act.  The  De- 
partment's reason  for  not  including  them 
is  set  forth  in  the  preamble  to  the  NPRM 
and  is  reaffirmed  here.  See  Appendix  to 
this  document. 

It  was  pointed  out  that  there  were  nu- 
merious  instances  where  "will"  and 
"shall"  have  been  indiscriminately  inter- 
changed, and  It  was  reccHnmended  that 
"shall"  be  used  throughout  since  "shall" 
implies  a  duty  or  obligation  to  do  some- 
thing. In  the  majority  of  instances  the 


RULES  AND  REGULATIONS 

language  of  the  regulation  repeats  that 
of  the  Act,  and  "will"  is  or  can  be  manda- 
tory also.  Accordingly,  this  suggestion 
has  not  been  followed. 

Part  1385 — General 

Comments  pertaining  to  the  purpose  o| 
the  Act,  S  1385.1,  suggested  that  the 
wording  be  revised  to  emphasize  needs 
assessment  and  financial  assistance  in 
meeting  needs.  Section  1385.1(a)  haa 
been  amended  to  add  identification  of 
need.  The  Department  does  not,  however, 
agree  that  there  is  need  to  highUghi 
additionally  the  provision  of  financial  as* 
sistance.  In  the  first  place,  financial  as* 
sistance  is  only  one  kind  of  assistance 
provided  for;  in  the  second  place,  exist- 
ing language  in  this  Subsection  seems  to 
the  Department  to  cover  this  adequately 
(i.e.,  references  to  "grants"  and  "sup* 
port") .  Other  changes  made  in  this  Sec- 
tion include  the  deletion  of  "development 
of  regional  community  programs"  since 
there  is  no  basis  in  the  statute  for  thle 
item;  and  the  substitution  of  "university 
affiliated  facilities"  for  "institutions  of 
higher  education"  to  identify  specifically 
tl>e  type  of  facility  supported  by  grants. 

It  was  suggested  that  the  term  "de- 
velopmental disability"  be  amended, 
(§  1385.2(a)(6))  to  include  "any  chUd 
identified  as  schizophrenic  or  psychotic," 
and  that  such  condition  "be  found  by  the 
Secretary."  Any  change  in  the  definition 
is  delayed  until  the  report  to  the  Congress 
on  the  definitional  study,  required  under 
section  301  of  the  Act,  has  been  sub- 
mitted. It  would  be  premature  to  make 
such  a  decisiop  now,  since  the  purpose  of 
the  study  is  to  ascertain  what  additional 
ccmditions  should  be  included  as  develop- 
mental disabilities. 

The  definition  for  State  agencies 
(§  1385.2(a)(22))  has  been  reworded 
making  the  term  applicable  only  to 
Slate  agencies  responsible  for  adminis- 
tering the  basic  formula  grant  program 
and  not  the  agency  for  the  protection 
and  advocacy  system.  In  accordance 
with  Section  113  of  the  Act,  the  protec- 
tion and  adv(x;acy  system  must  be  inde- 
pendent of  any  State  agency  which  pro- 
vides treatment,  services,  or  habilitatlon 
to  persons  with  developmental  disabili- 
ties. 

The  definition  of  the  "State  planning 
council"  has  not  been  amended,  as  was 
suggested,  to  include  "supervising  the 
implementation  of  the  State  plan* 
(5  1385.2(a)  (25) ) .  The  Department  does 
not  concur  because  it  would  involve  the 
council  in  the  day-to-day  administration 
of  the  program.  Such  involvement  would 
net  be  consistent  with  Section  137  of  the 
Act. 

The  Department  concurs  with  the  sug- 
gestions made  that  the  reference  to 
"physical  and  mental  disability"  in  the 
definition  of  "substantial  handicap" 
(8  1385.2(b)  (26))  be  changed  to  "phys- 
ical or  mental  dlsabUity  or  both."  This 
v/fis  done  so  that  it  would  be  clear  that 
in  order  to  be  eligible  for  developmental 
disabilities  services,  an  individual  does 
not  have  to  have  both  a  physical  and  a 
mental  disability,  since  such  concur- 
rence of  conditions  is  not  required  by 
the  Act. 


The  definition  of  "urban  and  rural 
poverty  areas"  (§  1385.2 (a)(30)).  has 
been  amended  to  incorporate  the  defini- 
tion by  the  Health  Resources  Adminis- 
tration (HRA)  in  its  NPRM,  dated  No- 
vember 26.  1976,  for  implementing  sec- 
tion 1625  of  the  Public  Health  Service 
Act  (42  U.S.C.  300r)  as  explained  on 
page  36584  of  the  Appendix.  This  was 
done  to  comply  with  Congressional  in- 
tent. Grantees  should  be  aware  of  the 
discussion  of  this  issue  and  of  the  inten- 
tion of  HRA  to  publish  a  list  of  such 
lu-ban  and  rural  poverty  areas  in  the 
Federal  Register  at  a  later  date.  In  the 
interim.  States  are  advised  to  use  this 
definition  since  it  constitutes  the  De- 
partment's best  determination  at  pres- 
ent. 

Section  1385.3,  in  addition  to  incorpo- 
rating the  provisions  of  45  CPR  Part  74, 
lists  certain  other  Departmental  require- 
ments for  grants  which  are  applicable 
to  developmental  disabilities  progi-ams. 
Several  letters  suggested  that  the  sec- 
tion be  extended  to  cover  all  existing  leg- 
islation and  regulations  requiring  action 
on  the  part  of  grantees.  The  Department 
believes  it  would  be  counterproductive  to 
list  all  such  references  presently  applica- 
ble, as  the  list  will  change  from  time  to 
time.  Moreover,  a  grantee  is  bound  by  all 
statutes  and  regulations  applicable  to  it, 
even  if  they  are  not  cited  In  these  regu- 
lations. The  grantee  Is  responsible  for 
knowing  what  statutes  and  regulations 
apply,  and  the  Federal  government 
makes  every  effort  to  provide  necessary 
information  to  grantees. 

Despite  this  general  rule,  these  regula- 
tions are  amended  to  provide  specific 
information  about  the  sections  of  the 
Rehabilitation  Act,  as  requested  in  six 
letters.  The  reference  in  §  1385.6  of  these 
regulations  is  to  sections  503  and  504  of 
the  Rehabilitation  Act.  The  Depart- 
ment's purpose  in  being  specific  in  this 
instance  is  to  make  certain  that  grantees 
are  aware  of  the  specific  portions  of  that 
Act  which  are  applicable ;  and  it  has  done 
so  because  of  the  direct  relationship  of 
the  Rehabilitation  Act  to  this  program. 
The  basis  for  the  change  Is  to  conform 
to  Congressional  intent. 

Section  1385.10(b)  has  been  amended 
to  state  that  the  cost  incurred  in  acquir- 
ing land  for  construction  of  facilities 
under  Parts  1386  and  1387  is  not  eligible 
for  Federal  financial  participation.  This 
repeats  Section  102(4)  of  the  Act,  and 
was  inadvertently  omitted  from  the 
NPRM. 

Part  13Sfi — Subpart  A — the  State  Plan 

The  majority  of  comments  the  Depart- 
ment received  on  the  NPRM  concerned 
the  respective  roles  and  responsibilities 
of  the  State  planning  council  and  the 
designated  State  agency(ies).  The  spe- 
cific areas  of  disagreement  centered  on 
(1)  development  and  preparation  of  the 
State  plan;  (2)  award  of  Individual 
grants;  and  (3)  control  of  the  annual 
allotment.  Other  areas  of  concern  re- 
lated to  responsibility  of  staff  of  the 
council  to  the  State  council;  preclusion 
of  membership  on  the  council  of  officers 
or  directors  of  an  entity  receiving  fimds; 
definition  of  "program  unit"  of  the  desig- 
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nated  State  agency;  and  others.  The 
specific  comments  and  recommendations 
appear  under  the  appropriate  sections  of 
this  preamble. 

With  regard  to  the  development  and 
preparation  of  the  State  plan,  it  is  clearly 
Congressional  intent  that  the  State  coun- 
cil supervise  the  development  of  and 
approve  the  State  plan. .  but  that  the 
State  agency  prepare  the  plan.  (See  page 
33,  Report  No.  94-473,  Conference  Report 
to  accompany  HSL  4005) .  These  regiua- 
tions  (Section  1386.60)  define  the  role  of 
the  council  in  regard  to  the  development, 
monitoring,  and  evaluation  of  the  im- 
plementation of  the  State  plan.  Three 
comments  suggested  that  §  1386.1  include 
a  statement  that  the  State  plan  is  to  be 
prepared  by  the  designated  State  agency 
under  the  supervision  of  the  State  coun- 
cil. Five  other  comments  recommended 
that  the  State  be  allowed  flexibility  in 
assigning  this  activity.  As  explained 
above.  §  1386.1  has  been  amended  in 
order  to  reflect  the  intent  of  Congress. 
In  response  to  the  second  and  third  areas 
of  concern  (i.e.,  award  of  individual 
grants  and  control  of  funds),  it  is  the 
Department's  belief  that  Congress  in- 
tended the  State  council  to  remove  itself 
from  dealing  with  individual  grant  ap- 
plications, and  to  be  more  concerned 
with  advocacy  and  with  comprehensive 
planning,  monitoring,  and  evaluation  of 
the  State  plan  rather  than  with  the  ad- 
ministrative sictivltles.  Ihe  preamble  to 
the  NPRM  sets  forth  the  basis  and  pur- 
pose for  the  regulations  dealing  with  the 
preparation  of  the  State  plan,  and  also 
with  the  award  of  individual  grants.  For 
emphasis  and  clarity  the  pertinent  part 
is  repeated : 

•  •  •  (Based)  upon  legislative  history,  the 
Department  believes  that  Congress  wished  to 
highlight  the  crucial  advocacy  role  and 
strengthen  the  supervisory,  planning,  and 
monitoring  functions  of  the  State  planning 
councils  to  meet  Increased  responslbUltles 
effectuated  by  the  1975  amendments,  leaving 
the  actual  day-to-day  administration  of  the 
programs  to  the  designated  State  agencies. 
(See  Appendix,  p.  36683.) 

The  Department  is  of  the  opinion  that, 
through  the  process  of  supervising  the 
development  of,  and  approving  the  State 
plan,  the  State  planning  countm  may 
earmark  resources  that  are  available  to 
the  State  for  the  purpose  of  achieving 
goals,  and  may  identify  the  appropriate 
State  agencies  which  will  participate  in 
carrying  out  the-design  for  implementa- 
tion. 

Two  letters  urged  the  issuance  of  guid- 
ance as  soon  as  possible  since  it  is  neces- 
sary for  proper  planning,  and  for  con- 
formance with  the  requirement  that  the 
State  plan  be  submitted  60  days  prior  to 
the  beginning  of  the  fiscal  year  for  which 
it  is  applicable  (See  S  1384.2).  The  De- 
partment wishes  to  emphasize  that  the 
development  of  guidelines  is  a  high  pri- 
ority item.  With  issuance  of  the  final 
regulations,  the  Developmental  Disabili- 
ties Office  win  devote  maximum  effort 
to  achieving  this  goaL  The  Department 
beUeves  it  is  unnecessary  to  include  a 
waiver  provision  in  the  regulations  for 
1977  fiscal  year  State  plan  submission, 
as  requested.  There  is  no  basis  in  the 


Act  for  a  waiver,  and  it  is  not  necessary 
since  arrangements  were  made  to  allow 
States  to  receive  funding  for  fiscal  year 
1977  without  complying  with  the  sub- 
mission date  of  60  days  prior  to  the  be- 
ginning of  the  fiscal  year,  as  set  forth 
in  i  1386.2  of  the  regulations. 

Inclusion  of  the  process  required  by 
OMB  Circular  A-95  was  overlooked  in 
the  NPRM  but  has  now  been  added  in 
11386.2(e).  This  standard  requirement 
provides  for  the  Governor's  review  as 
stated  in  that  paragraph. 

It  was  recommended  that  §  1386.3(c) 
be  amended  to  make  reference  to  the 
roles  of  the  State  planning  councils  and 
State  agencies  when  the  State  plan  pro- 
vides for  participation  of  more  than  one 
agency  in  the  administration  or  super- 
vising the  administration  of  designated 
portions  of  the  State  plan.  The  Depart- 
ment believes  this  is  unnecessaryljecause 
State  officials  are  in  the  best  position  to 
-determine  how  such  an  apportionment 
is  to  be  made  since  it  will  vary  from  State 
to  State.  In  addition,  the  State  plan- 
ning councils  may  earmark  funds  and 
-designate  the  appropriate  State  agency 
to  achieve  the  goals  and  objectives  of  the 
State  plan. 

The  Department  has  reviewed  the  com- 
ments recommending  that  an  Indian 
tribal  organization  be  a  designated  State 
agency  under  certain  conditions 
(§  1386.3).  It  is  the  Department's  belief 
that  sufficient  authority  is  available  to 
the  States  to  make  this  determination. 
Sections  132(b)  and  133(b)  of  the  Act 
provide  for  participation  of  more  than 
one  State  agency  in  the  administration 
of  the  State  plan  and  the  apportionment 
of  the  State  allotment  in  a  maimer 
which,  to  the  satisfaction  of  the  Secre- 
tary, is  reasonably  related  to  the  respon- 
sibilities assigned  to  such  agencies. 

One  recommendation  received  was 
that  the  requirement  for  an  identified 
program  unit  (§  1386.4)  be  deleted.  Pour 
others  requested  a  definition  of  the  term 
"program  unit."  The  Department  be- 
lieves it  necessary  for  efficient  and  effec- 
tive administration  of  the  State  plan 
that  an  office  and  officer  of  the  desig- 
nated State  agency  be  assigned  as  re- 
sponsible for  the  day-to-day  operations 
of  the  program.  Therefore,  no  change 
has  been  made  in  the  regulations.  How- 
ever, guidelines  will  provide  additional 
information  regarding  the  duties  and 
responsibilities  of  the  program  unit. 

Seven  inquiries  were  received  com- 
menting on  the  use  of  data  from  the 
Adult  Disabled  Child  Program,  Social 
Security  Administration,  for  determining 
"need  for  services  and  facilities"  in  com- 
puting the  allotment  to  the  States 
(5  1386.10(b) ).  Suggested  sources  of  in- 
formation included  data  from  the  Bureau 
of  Education  for  the  Handicapped,  the 
number  of  beneficiaries  receiving  assist- 
ance under  the  Supplementary  Security 
Income,  and  others.  Another  suggestion 
was  that  additional  weight  be  given  to 
rural  States.  The  Department  will  look 
into  these  matters  and  others  and  issue 
in  NPRM  its  suggestions  for  changes  at  a 
later  date. 

In  connection  with  the  allotments,  the 
Department  received  a  number  att  In- 


quiries recommending  that  for  States 
having  an  Indian  population  of  1  percent 
or  more  $50,000  t>e  added  to  the  allotment 
of  such  State  for  planning,  provision  of 
ser\'ice  and  construction  of  facilities  for 
the  Indian  developmental^'  disabled 
population.  This  suggestion  is  inappropri- 
ate in  view  of  section  132ia)  d)  (A>  of 
the  Act  which  specifies  the  allotment 
criteria  which  must  be  used-  The  De- 
partment also  takes  the  view  that  those 
criteria  do  encompas,"?  such  concerns, 
whereas  a  fixed  sum  of  additional  money 
would  not  necessarily  have  any  rele- 
vance to  actual  needs. 

Clariflc».tion  was  requested  for    devel- 
oping and  implementing  plans  designed 
to  eliminate  inappropriate  placement  in 
institutions"  and  what  actions  were  ex- 
pected from   the  State.    (§  1386.12(a) ) 
Another    letter    asked    if    "community 
altematives  "  are  considered  to  be  part  of 
deinstitutionalization  plans.  The  Depart- 
ment   believes   community    altematives 
are,  within  certain  limitations,  a  part  of 
the  deinstitutionalization  plan  but  not 
all  community  programs  directly  affect 
the  institutional  population.  The  Depart- 
ment believes  that  guidelines  are  more 
appropriate  for  dealing  with  this  com- 
plex issue  because  of  the  numerous  pos- 
sible ways  of  meeting  the  requirement 
for  deinsUtutionalization.  It  is  not  pos- 
sible to  anticipate  eUl  such  approaches  to 
the  problem.  Guidelines  will,  therefore, 
provide  the  necessary  flexibility.  The  De- 
partment beUeves  that  the  establishment 
of  community  alternative  programs  for 
those   inappropriately    placed    develop- 
mentally  disabled  persons  in  Institutions 
is  a  suitable  item  to  be  included  in  the 
State   deinstitutionalization   plan    (sec- 
tion 133(1))  (20) .  of  the  Act  and  §  1386.43 
of  the  regulations) .  FurUier,  the  expend- 
itures for  this  purpose  are  allowable  for 
inclusion  in  the  percentage  of  Federal 
fvmds  that  must  be  spent  for  deinstitu. 
tionalization  (section  132  of  the  Act  and 
§  1386.12  of  the  regulations). 

Two  inquiries  were  received  regarding 
S  1386.12(d) — Expenditures  for  proper 
and  efficient  administration  of  the  State 
plan.  One  pointed  out  an  apparent  con- 
tradiction between  Sections  133(d)  and 
103  of  the  Act.  Section  103  of  the  Act 
sets  forth  the  Federal  share  for  allot- 
ments under  Part  C  (the  basic  formula 
grant  program*  which  may  not  exceed 
75  percent,  except  for  projects  located  in 
poverty  areas  which  may  go  up  to  90 
percent  of  the  costs.  Section  133<d)  lim- 
its the  Federal  share  to  50  percent  of  the 
cost  of  administration  but  not  more  than 
5  percent  of  the  State's  allotment  or 
$50,000.  whichever  is  less.  In  addition, 
section  133(d)  (2>  sets  a  baseline  date  of 
June  30.  1975  for  the  level  of  State  ex- 
penditures for  jidministration  of  the 
State  plan  below  which  the  State  may 
not  go  if  It  is  to  receive  Federal  funds 
for  this  purpose.  One  State  noted  that 
this  requirement,  and  the  5  percent  limit 
mentioned  above,  would  result  in  the  loss 
of  Federal  funds  to  the  State  because  of 
resulting  changes  that  would  have  to  be 
made  in  its  accounting  and  fiscal  policies 
and  procedures.  The  Department  cannot 
change  the  law.  However,  it  will  consider 
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the  need  for  possible  legislative  amend- 
ments. 

One  commenter  asked.  In  effect,  If  It 
was  mandatory  for  the  State  to  request 
funds  under  this  subsection  of  the  law. 
Such  expenditures  could  be  ptild  for  en- 
tirely by  State  funds,  ther^>y  releasing 
Federal  funds  for  other  purposes  of  the 
program.  I.e.,  planning,  provision  of 
services,  and  construction  of  faclUties. 
In  this  connection,  another  comment 
pointed  out  that  the  Act  does  not  specify 
that  the  "designated  State  agency" 
would  make  the  request,  but  rather  that 
"the  State"  would.  Section  1386.12(d) 
(1)  has.  accordingly,  been  changed  to 
comply  with  the  Act  (section  133(d) ). 

Comments  from  two  other  sources  rec- 
ommended that  §  1386.16(d)  contain  au- 
thority to  resolve  conflicts  arising  be- 
tween the  State  coimcil  and  State 
administering  agencies  and  that  the 
State  plans  specifiy  a  method  by  which 
these  differences  would  be  satisfied.  The 
Department  believes  that  this  is  pri- 
marily a  matter  that  must  ke  resolved 
at  the  State  level,  and  that  the  key  to 
successful  planning  and  admlus^ratlon 
will  depend  upon  the  establishment  of  a 
clear  relationship  between  the  State 
planning  council  and  the  designated 
State  agency.  This  can  be  accomplished 
best  If  the  two  groups  have  an  open  line 
ot  communication  and  a  clear  delinea- 
tion of  responsibilities.  The  Department 
has  confidence  in  the  ability  of  the  State 
governments  to  operate  their  programs. 

Five  comments  dealt  with  §  1386.16  <b) 
in  slightly  varying  ways.  One  wanted  the 
regulations  to  require  that  the  State  have 
a  method  for  resolving  differences  be- 
tween the  council  and  the  State  agency 
(its) ,  but  did  not  want  the  method  to  be 
specified.  Two  recommended  that  the 
council  review  at  least  annually  the  ac- 
tlvites  of  the  State  for  compliance.  One 
suggested  that  it  be  the  actions  of  the 
designated  State  agency  that  would  be 
reviewed  for  compliance.  All  suggested 
mandatoiT  annual  reports. 

The  Department  believes  the  require- 
ment of  a  report  of  results  of  the  review 
goes  beypnd  the  intent  of  the  Act  (sec- 
tion 135  fb)).  Rather,  the  coimcil  must 
report  that  it  has  reviewed  the  actions 
of  the  State  for  the  purposes  of  deter- 
mining if  the  State  Is  complying  with 
the  requirements  of  the  plan  (and  Its 
design  for  implementation) .  It  will  so  re- 
port In  the  annual  State  plan  revision. 
But  the  Department  believes  it  is  not 
the  intent  of  the  Act  to  require  the  coun- 
cil to  report  the  results  of  the  review. 
States  are  expected  to  be  able  to  resolve 
problems  identified. 

Furthermore,  the  council  is  empow- 
ered to  make  such  a  review  at  any  time 
it  has  reason  to  believe  the  State  may 
not  be  in  compliance  with  its  plan,  smd 
may,  at  anv  time,  at  its  own  discretion, 
report  results  of  the  review  to  the  Secre- 
tary. 

As  a  consequence  of  this  interpreta- 
tion, the  regiilation  (§  1386.16(b))  has 
been  revised  to  require  an  annual  re- 
view, and  to  make  the  report  of  the  re- 
siilts  of  the  review  optional  with  the 
Coimcil. 
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Two  comments  registered  dlsai^iolnt- 
ment  with  the  lack  of  standards  for 
services  for  developmentally  disabled 
people.  The  Department  has  let  a  con- 
tract to  study  this  matter  as  mandated 
by  the  Act.  Standards  will  be  published 
In  the  Federal  Register  upon  comple- 
tion of  the  study,  and  acceptance  by  the 
Department,  as  indicated  in  the  pre- 
amble to  the  NPRM  on  August  30.  (See 
Appendix  to  this  document) . 

It  was  recommended  that  S  1386.17  of 
the  regulations  .set  forth  the  require- 
ments applicants  must  follow  in  com- 
plying with  the  provisions  of  the  Na- 
tlonsJ  Environmental  Policy  Act  and  the 
National  Historic  Preservation  Act.  It  is 
the  Department's  policy  to  Include  in  the 
regulations  only  those  provisions  which 
are  requirements  of  the  statute  and  to 
avoid  putting  additional  requirements 
OB  the  States.  Our  purpose  is  to  avoid 
undue  burdens  on  the  States,  and  is 
based  on  our  belief  that  the  regulation 
is  specific  enough.  Information  relative 
to  interpreting  or  providing  alternatives 
to  the  regulations  are  best  handled  in 
the  guidelines. 

It  was  recommended  that  the  Depart- 
ment delete  the  reference  to  the  occu- 
pancy classification  of  the  building  under 
the  Life  Safety  Code  (§  1386.17(b)  (D 
(11))  becauseJthe  requirements  are  too 
rfestrictlve.  The  Department  does  nol 
concur  with  the  suggestion  liecause  it 
has  been  our  experience  that  this  ts  the 
best  available  standard,  although  not 
entirely  satisfactory.  Upon  completion 
of  several  studies  now  underway  to  up- 
date the  code,  the  Department  will  re- 
examine its  position. 

The  Department  concurs  with  the  rec- 
ommendation to  delete  the  requirement 
that  hot  water  shall  not  exceed  110  de- 
grees Fahrenheit  (§  1386.17(b)  (3) ) .  The 
Department  believes  this  requirement  is 
Inappropriate  for  some  community  liv- 
ing and  transitional  training  arrange- 
ments since  not  all  developmentally  dis- 
abled persons  need  such  protection.  Tht 
basis  of  this  change  reflects  the  Depart- 
ment's best  judgment  that  the  require- 
ment is  too  restrictive  and  is  not  con- 
sistent with  current  normalization  prin- 
ciples. 

Rather  than  require  tliat  site  location 
be  "community  based,"  as  requested,  the 
regulations  (§  1386.17(b)  (1)  (iii) )  havt 
been  amended  to  read:  "The  site  of  any 
llacllity  shall  meet  the  criteria  estab- 
lished by  the  designated  State  agency 
fer  construction."  This  will  allow  the 
States  to  develop  suitable  rules  for  the 
various  types  and  kinds  of  facilities  that 
may  be  constructed  under  the  Act.  This 
removes  Federal  requirements  that 
might  limit  States'  abilities  to  make  rea- 
sonable Judgments  since  they  are  now 
chsirged  with  the  responsibility  for  the 
construction  program.  Should  experi- 
ence indicate  to  the  Department  the  ne- 
cessity for  greater  specificity,  the  matter 
will  be  dealt  with  when  the  need  arises. 

One  Inquiry  regarding  methods  of 
evaluation  (§  1386.25)  asked  for  clarifi- 
cation as  to  whether  the  State  shall  de- 
Telop  a  system  of  evaluation  in  addition 
to  the  evaluation  system  to  be  developed 


by  the  Secretary.  The  answer  is  Tor  the 
State  to  describe  the  system  it  lis  using 
imtll  after  the  study  by  the  Secretary  Is 
completed.  Then  the  States  will  have  six 
months  to  submit  a  time-phased  plan  for 
Implementing  the  system.  This  ap- 
proach conforms  to  section  110  of  the 
Act. 

Detailed  draft  regulations  were  sub- 
mitted by  a  commenter  for  implementing 
the  protection  of  employees'  interest  in 
connection  with  deinstitutionalization 
plans  (§  1386.27),  for  specific  use  as  a 
substitute  for  the  proposed  regulations 
which  were  thought  to  provide  no  guid- 
ance to  the  States  nor  to  establish  any 
specific  requirements  to  implement.  The 
Department  has  rejected  this  proposal 
because,  after  careful  consideration  and 
in  cooperation  with  the  Department  of 
Labor,  it  is  the  Department's  belief  that 
the  best  way  to  deal  with  this  problem  is 
in  guidelines.  It  is  the  Department's  pol- 
icy to  include  in  regulations  essentially 
those  provisions  which  are  requirements 
of  the  statute  for  the  reasons  stated 
above.  The  Developmental  Ettsabilities 
Office  in  consultation  with  the  Depart- 
ment of  Labor  will  issue  guidelines  in- 
forming applicants  as  to  how  they  will 
comply  with  these  requirements. 

Recommendations  that  S  1386.29  be 
amended  to  include  that  "staff  shall  be 
responsible  to  the  State  council"  have 
been  accepted.  This  change  will  assure 
that  adequate  fimds  will  be  made  avail- 
able to  the  council  for  carrying  out  Its 
responsibilities.  The  Department  believes 
that  this  change  complies  with  Congres- 
sional intent  (See  Conference  Report, 
supra  p.  36.) 

Recommendations  that  a  time  limit  be 
Imposed  on  the  State  planning  council 
for  reviewing  State  plans  (§  1386.30) ,  and 
that  sanctions  be  Imposed  for  failure  to 
do  so,  were  not  accepted  because  the 
Department  believes  they  are  not  appro- 
priate. Section  135  of  the  Act  does  not 
provide  for  sanctions,  except  for  non- 
compliance or  nonconformity.  Therefore, 
the  Department  believes  it  lacks  author- 
ity to  implement  such  recommendations. 

A  request  was  made  that  the  phrase 
"review  State  plans  'to  the  maximum  ex- 
tent feasible'"  (J  1386.30)  be  deleted. 
This  w£is  not  accepted  because  the  stat- 
ute requires  that  this  be  done.  (See  sec- 
tions 133(b) (28)  and  137(b)(3)  of  the 
Act.) 

A  request  was  made  that  §  1386.30  be 
amended  to  read  as  fdllows:  "The  State 
plan  shall  provide,  to  the  maximimi  ex- 
tent feasible,  for  an  opportunity  for  prior 
review  and  comment  by  the  State  coun- 
cil of  all  State  plans  of  the  State  which 
relate  to  programs  affecting  or  having 
the  potential  to  affect  persons  with  de- 
velopmental disabilities."  (Words  in  ital- 
ics are  suggested  additlcms.)  This  would 
put  the  State  on  notice  that  programs 
other  than  just  those  currently  provid- 
ing such  services  should  serve  the  de- 
velopmentally disabled  population  of  the 
State:  e.g.,  transportation  and  housing 
programs.  The  Department  does  not  be- 
lieve it  Is  necessary  to  extend  the  regula- 
tion in  order  to  serve  the  desired  purpose. 
Section  133(b)  (28)  of  the  Act  is  Inter- 
preted by  the  Etepartment  to  mean  botb 
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actual  and  potentisd  effect  since  a  service 
not  now  available  to  persons  with  devel- 
opmental disabilities,  but  which  is  needed 
by  them,  would  affect  them  negatively. 

The  Department  rejected  the  request 
that  all  State  programs  submit  their 
plans  to  the  council  for  "prior  coordina- 
tion of  planning  activities."  To  the  ex- 
tent that  a  State  can  work  out  such  an 
arrangement,  its  planning  will  be  en- 
hanced. But  the  Act  does  not  authorize 
the  imposition  of  such  a  possibly  burden- 
some arrangenient,  and  the  laws  govern- 
ing the  other  programs  are  not  amended 
by  this  Act.  The  diflflculties  inherent  in 
such  a  proposal  were  recognized  when 
Congress  included,  in  its  mandate  that 
the  State  council  review  other  State 
plans,  the  phrase  "to  the  maximum  ex- 
tent feasible."  (See  section  137  of  the 
Act.) 

Tlie  removal  of  some  of  the  priorities 
stated  in  §  1386.41  was  requested  on  the 
basis  that  no  criteria  are  provided.  The 
Act,  in  section  109,  however,  requires  the 
Secretary  to  promulgate  regulations  ap- 
plicable uniformly  to  all  the  States,  pre- 
scribing the  priorities  for  service  and  fa- 
cilities based  on  type  of  service,  categories 
of  persons  to  be  served,  and  type  of  dis- 
abiUty.  The  regulations  do  set  forth  the 
factors  to  be  used  by  the  States  for  allo- 
cating funds.  These  are  minimum  re- 
quirements, believed  by  the  Department 
to  be  responsive  to  the  most  immediately 
pressing  needs  of  persons  with  develop- 
mental disabilities,  rather  than,  for  ex- 
ample, basic  research,  or  long-postponed 
developmental  activities.  As  the  Depart- 
ment gains  more  experience,  it  may  con- 
sider revising  or  elaborating  on  these 
priorities. 

One  comment  expressed  concern  that 
the  regulations  failed  to  mention  the 
concept  of  "least  restrictive  alternatives" 
in  connection  with  deinstitutionalization 
and  the  establishment  of  community  al- 
ternatives (§1  1386.42  and  .43).  The  term 
"least  restrictive  alternatives"  is  not 
mentioned  in  the  Act.  suid  this  concept 
is  a  very  complicated  and  fiuid  subject 
at  this  time.  For  this  reason,  the  Depart- 
ment believes  it  can  best  be  dealt  with  in 
the  guidelines  because  there  are  myrisui 
possibilities,  and  flexibility  is  needed 
until  a  greater  degree  of  agreement  has 
been  reached  by  all  interested  parties. 

The- Department  has  not  accepted  the 
suggestion  that  the  Section  dealing  with 
deinstitutionalization  (§1386.42),  and 
that  the  Section  dealing  with  commu- 
nity alternatives  (§  1386.43)  be  combined. 
The  basis  for  this  nonacceptance  is  that 
sections  133(b)  (22)  and  (23)  of  the  Act 
require  that  planning  be  done  for  both. 
In  addition,  section  132(a)(4)  of  the 
Act  requires  the  States  to  expend  a 
specific  portion  of  their  allotments  for 
deinstitutionalization. 

It  was  requested  that  the  words  "pro- 
vide for,"  and  "protective  service"  and 
"personal  advocacy"  in  5§  1386.44  and 
.45.  be  defined.  The  Department  believes 
the  meaning  of  the  words  as  used  In 
sections  133(b)  (21)  and  (22)  of  the 
Act  are  self-explanatory. 

There  were  two  recommendations  that 
I  1386.45.    concerning    State    plan    re- 


quirements, be  tied  in  with  the  protec- 
tion aiMl  advocacy  system  (§  1386.70). 
The  Department  believes  this  to  be  in- 
appropriate because  the  statute  is  clear 
that  the  protection  and  advocacy  system 
is  to  be  iadependent  of  existing  State 
agencies  providing  treatment,  services, 
or  -habilitation  to  developmentally  dis- 
abled persons.  (See  section  113  of  the 
Act.) 

Three  respondents  were  concerned 
about  the  State's  ability  to  describe  in 
the  State  plan  the  quality,  extent  and 
scope  of  services  provided  or  to  be  pro- 
vided under  other  Federally -assisted  pro- 
grams (§  1386.46) .  They  pointed  out  that 
data  and  information  from  these  pro- 
grams are  not  regularly  available  in  a 
form  that  readily  lends  itself  to  develop- 
mental disabiUties  planning,  and  that 
there  might  be  some  invasion  of  privacy 
of  an  agency's  client  records.  The  De- 
partment believes  that,  as  a  result  of. 
a  grant  from  the  Developmental  Dis- 
abilities Office,  a  model  planning  proc- 
ess has  been  developed  which,  among 
other  things,  indicates  the  availability 
of  planning  data,  and  provides  a  strat- 
egy to  analyze  data  from  other  Federally- 
assisted  programs.  Training  and  tech- 
nical assistance  in  the  use  of  this  proc- 
ess has  been  provided  to  the  States.  The 
Department  reiterates  its  comments  ap- 
pearing in  the  preamble  of  the  NPRM: 

The  Department  further  believes  that  this 
(the  fact  that  the  Act  Is  designed  to  assure 
that  councils  have  the  capacity  for  getting 
cross-agency  cooperation)  requires  th&t  the 
State  planning  council  and  State  agency  (les) 
complement  each  other's  functions  through 
effective  working  relationships.  These  regula- 
tions restate  the  statutory  requirements  to 
make  it  clear  that  planning  council  members 
and  staff  are  required  to  review  their  own 
and  other  State  plans,  and  that  such  analysis, 
as  a  component  of  a  systematic  planning 
process,  contributes  information  on  needs, 
actual  and  potential  resources,  and  leads  to 
the  development  of  short-term  objectives  to 
meet  long-term  goals.  It  also  contributes  to 
the  development  of  councU  insight  Into  the 
best  methods  to  effect  cross-agency  coordi- 
nation to  develop  a  reliable  system  of  services 
for  the  developmentally  disabled  persons  In 
the  State.  (See  Appendix  to  thla  document.) 

The  guideUnes  will  provide  additional  in- 
formation and  assistance  to  the  States 
for  obtaining  and  using  these  data. 

Another  comment  received,  pertain- 
ing to  S  1386.46,  suggested  that  it  re- 
flect the  language  of  the  Act,  and  that 
the  States  be  allowed  to  decide  what  fac- 
tors to  use  in  describing  the  extent  of 
services  to  be  provided.  Other  than  indi- 
cating what  quaUty,  extent  and  scope  of 
services  are,  the  language  is  that  found 
in  section  133(b)(2)  of  the  Act.  In  addi- 
tion to  the  factors  listed  in  the  regula- 
tions which  are  to  be  taken  into  account 
for  "scope  and  extent  of  services,"  pro- 
vision is  made  for  the  State  to  use  "other 
relevant  factors."  The  Department  be- 
lieves that  the  regulations  do  provide 
flexibiUty  and  that  no  changes  are  nec- 
essary in  this  section. 

It  was  recommended  that  the  regula- 
tions require  that  the  State  plan  spe- 
cifically identify  and  specify  need  for 
services  and  facilities  for  the  Indian  de- 
velopmentally disabled  population,  and 


that  failure  to  do  so  would  result  in  the 
Department's  allocating  funds  to  tribal 
govemmoits  to  do  their  own  planning 
and  providing  services.  Unlike  the  Older 
Americans  Act  and  smne  other  statutes, 
there  are  no  provisions  in  this  legislation 
which  would  authorize  such  a  require- 
ment. "Hie  State  must,  however,  £is  part 
of  its  policies,  establish  planning  policies 
for  its  Indian  population  as  well  as  for 
other  groups  in  the  State.  Furthermore, 
section  133(b)  (11)  of  the  Act  provides 
that  "special  financial  and  technical  as- 
sistance shall  be  given  to  areas  of  tirban 
or  rural  poverty  in  providing  services 
and  facilities  for  persons  with  develop- 
mental disabilities  who  are  residents  of 
such  areas."  Such  special  assistance  ap- 
plies to  Indian  populations  residing  in 
urban  or  rural  poverty  areas. 

It  was  suggested  that  language,  or  a 
new  subsection,  be  added  to  I  1386.47 
which  would  require  a  habilitation  plan 
only  when  services  are  provided  by  de- 
velopmental disabiUties  funds,  and  which 
would  require  coordination  with  other 
agencies  using  a  habiUtation  plan.  The 
Department  believes  that  the  proposed 
regulations  adequately  cover  these  sug- 
gestions (See  S  1386.1(b)  (x) ) . 

In  relation  to  SS  1386.44  and  45,  a 
definition  of  the  term  "provide  for"  cer- 
tain services  was  requested.  The  Depart- 
ment does  not  believe  it  advisable  to  de- 
fine services  until  the  study  of  standards 
and  quality  assurance  mechanisms,  man- 
dated by  Section  204  of  the  Act,  has  been 
completed.  Definitions  used  in  other 
Federal-State  progiams  may  be  used  in 
the  meanwhile. 

However,  to  the  question  of  the  differ- 
ence between  the  meaning  of  "provide" 
and  that  of  "provide  for,"  the  response 
is  that  gMierally  the  word  "provide" 
means  that  the  grantee  furnishes  the 
service  directly;  and  generally  "provide 
for"  means  assuring  the  avallabiUty  of 
a  service,  either  by  "providing"  it  di- 
rectly, or  making  certain  that  the  serv- 
ice is  "provided"  by  someone  else.  The 
Department  believes,  however,  that  the 
difference  is  seldom  critical  enough  to 
warrant  including  these  terms  in  §  1385.2. 

One  writer  urged  that  the  form  and 
reporting  procedures  for  the  individual 
habilitation  plan  not  constitute  a  bur- 
den on  small  agencies.  The  law.  section 
112,  spells  out  the  details  of  the  content 
of  the  habilitation  plan.  The  IDepartment 
does  not  anticipate  imposing  on  any 
agency  any  burden  in  developing,  coor- 
dinating and  revising  habilitation  plans 
beyond  the  requirements  of  section  112 
of  the  Act,  and  those  reports  needed  by 
the  State  councils  to  carry  out  their  man- 
date to  evaluate  the  program.  Since  re- 
porting forms  and  procedures  are  essen- 
tially technical  in  nature,  the  Depart- 
ment bejieves  that  they  are  best  left  to 
guidelines.  This  will  allow  greater  flexi- 
biUty in  dealing  with  purely  adminis- 
trative and  ministerial  matters. 

Section  1386.50  deals  with  the  design 
for  implementation  of  the  State  Plan. 
Comments  were  received  from  six  agen- 
cies, four  of  which  took  exception  to  the 
State  agencies'  option  "to  select  from 
alternative  strategies"  the  best  method 
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to  achieve  goals  and  objectives  as  de- 
veloped by  the  State  council.  The  re- 
mednlng  two  comments  indicated  that 
the  Section  gave  control  of  developmen- 
tal disabilities  funds  to  the  State  agency, 
which  control  was  formerly  a  respon- 
sibility of  the  State  plaimlng  council. 
The  Department  believes  no  changes  are 
required  in  the  regulations  as  they  carry 
out  the  Intent  of  Congress  (Conference 
Report  pages  28  and  33),  and  reaffirms 
Its  position  as  stated  on  page  36584  of 
tne  Appendix,  August  30, 1976. 

Part  1386 — Subpart  B 

State  Planning  Council 

One  letter  stated  that  appointment  of 
council  members  (§  1388.61)  by  the  Gov- 
ernor is  contrary  to  Its  State  law  and 
recommended  that  the  regulations  be 
modified  to  take  into  account  that  sit- 
uation. There  is  not  provision  in  the 
statute  for  such  a  weJver.  Moreover,  sec- 
tion 137(a)  of  the  Act  requires  that  the 
Governor  appoint  the  council  members. 
Thus,  the  Department  has  no  choice  in 
the  matter. 

Another  suggestion  was  that  the  State 
council  should  be  Independent  and  free 
trom  political  Influence,  and  offered  five 
ways  that  this  could  be  done.  The  De- 
partment believes  the  present  regula- 
tions are  adequate,  and  that  the  States 
should  not  be  given  additional  require- 
ments that  are  not  contained  in  the 
statute. 

The  recommendation  to  delete  "officers 
or  directors  of  entity  receiving  funds" 
was  edited  to  omit  "directors"  since  this 
has  no  basis  in  the  Act.  The  remaining 
limitation  is  Imposed  by  Section  137(a) 
of  the  Act. 

In  accordance  with  the  Conference  Re- 
port, p.  36,  and  as  suggested  by  two 
commenters,  §  1386.62  has  been  amended 
to  indicate  that  staff  assigned  to  the 
council  is  to  be  responsible  to  the  coun- 
cil. See  previoiis  discussion  of  Subpart  A. 

Part  1386 — Subpart  C — Protection  and 
Advocacy  op  Individual  Rights 

Pive  respondents  registered  disap- 
pointment that  the  regulations  contained 
no  guidance  or  detailed  provisions  for 
States  to  follow  In  planning  and  imple- 
menting the  protection  and  advocacy 
system.  The  Department  has  reviewed  its 
position  stated  in  the  preamble  of  the 
NPRM  (See  the  AiHTendix  to  this  docu- 
ment) ,  and  believes  that  untQ  more  ex- 
perience is  available  in  this  program,  it  is 
best  to  Edlow  the  States  as  much  flexibil- 
ity as  possible  in  implementing  their  pro- 
tection and  advocacy  systems.  Interim 
g^lldelines  for  the  program  have  been  Is- 
sued by  the  Developmental  Disabilities 
Office  and  the  results  wUl  be  carefully 
monitored  and  evaluated  for  updating. 
As  deemed  necessary,  the  D^aartment 
may  issue  more  detailed  regulations 
later.  However,  until  it  has  more  experi- 
ence in  this  program,  detailed  require- 
ments beymid  those  already  set  forth 
would,  of  necessity,  be  arbitrary.  TTie  De- 
partment is  convinced  that  its  interpre- 
tatl<»  of  section  113  of  the  Act,  and  its 
Implementation  of  that  Section  comport 
with  the  intent  of  Congress. 


RULES  AND  REGULATIONS 

Part  1386 — Subpart  D— Practice  and 
Procedurk  for  Hearings  to  States  on 
Conformity  op  Dkvzlopiiental  Disa- 
bilities Plans  id  Federal  Require- 
ments 

One  major  concern  expressed  about 
the  next  section  of  the  regialations.  Sub- 
part D,  Hearings  procedure,  pertained  to 
the  omission  of  the  State  planning  coun- 
cQ  from  the  list  of  those  to  receive  a  no- 
tice of  hearing  or  opportimlty  for  a  hear- 
ing as  required  by  section  135  of  the  Act. 
TTie  regulations  have  been  changed 
<|  1386.90)  to  correct  this  oversight. 

Comments  were  received  concerning 
S  1386.111(c)  (1)  and  (2)  indicating  that 
the  proposed  rule  gives  the  Secretary's 
delegate  discretion  as  to  whether  the 
allotment  shall  be  authorized  at  aU,  or 
whether  the  sillotment  will  be  limited  to 
categories  imder  or  parts  of,  the  State 
plan  not  affected  by  such  nonconformity. 
It  was  thought  that  this^  discretion  im- 
dermlnes  the  reaulrement  that  all  State 
plans  meet  the  Federal  requirements.  In 
effect,  according  to  the  writer,  the  pro- 
posed rule  states  that  the  State  plan 
must  meet  Federal  requirements,  but  if 
it  does  not,  the  State  may  still  receive  its 
allotment.  The  commenter  also  observed 
that:  "Balanced  against  this  is  the  argu- 
ment that  it  is  pointless  to  withhold  ben- 
efits from  the  developmentally  disabled 
who  would  be  helped  by  a  non-complying 
State  plan."  It  was  suggested  that  section 
135(a)  of  the  Act  affords  the  degree  of 
discretion  described  in  §  1386.111  of  the 
regulations.  If  a  State  has  no  approved 
plan  under  section  133  of  the  Act  because 
the  proposed  plan  Is  not  in  conformity 
with  Federal  requirements,  no  allotment 
would  be  made  until  the  plan  had  been 
corrected  and  approved.  However,  if  the 
State's  proposals  under  section  113  and 
Part  B  (protection  and  advocacy  system, 
and  university  affiliated  facilities  >  meet 
Federal  requirements,  they  could  be  ap- 
proved. 

If,  on  the  other  hand,  a  State  is  finally 
determined  to  be  out  of  compliance  with 
its  approved  plan,  the  Secretary's  dele- 
gate would  have  the  option  of  withhold- 
ing either  all  further  funding  or  only 
that  relating  to  the  offending  provislcms 
until  the  noncompliance  was  corrected. 
These  regulations  are  consistent  with  the 
express  language  of  section  135  of  the 
Act.  and.  therefore,  the  Department 
makes  no  changes  in  this  Section. 

It  was  recommended  that  "sign  lan- 
guage" be  included  f  1386.105(a)  when 
testimony  is  given.  "Hiis  will  automati- 
cally be  dcme,  if  needed.  Just  as  interpre- 
ters may  be  \ised  for  cases  involving  for- 
eign languages. 

Part  1387 — Discretionary  Grants 
Subparts  A  and  B 

Comments  were  received  from  four 
agencies  regarding  the  grant  programs, 
three  pertaining  to  the  university  affil- 
iated program.  The  Department  did  not 
concur  with  the  suggestion  to  include 
"paraprofesslonal  and  career  ladder 
programs"  in  S  1387.1  (a)  because  the 
liepartment  believes  it  inappropriate  for 
regulations,  but  it  can  be  handled  in  the 
guidelines.  In  response  to  a  questioik 


about  §  1387.4.  the  regi4ation  is  proposed 
for  the  purpose  of  implementing  what 
the  Department  believes  to  be  the  C<hi- 
gressional  purpose  of  section  122(b)  of 
the  Act  of  giving  priority  to  applications 
for  programs  which  will  provide  services 
within  the  community  rather  than  in  an 
Institutional  setting.  Guidelines  will  pro- 
vide further  details. 

Section  1387.22  has  been  amended,  as 
suggested,  to  Include  "institutions  of 
higher  education,  including  community 
and  junior  colleges."  This  change  makes 
it  clear  that  such  colleges  are  eligible 
applicants  for  discretionary  grants. 

Miscellaneous 

One  agency  requested  that  private 
profit-making  agencies  be  made  eligible 
for  grants  under  the  program.  This 
would  require  an  amendment  to  the  leg- 
islation because  the  Act  authorizes  only 
public  and  nonprofit  agencies  as  eligible 
grantees  (See  section  145(a)  of  the  Act) . 

In  addition  to  the  changes  described 
above,  other  minor  editorial  and  clarify- 
ing changes  have  been  included. 

Federal  financial  assistance  extended 
imder  this  part  will  be  subject  to  the 
regulations  at  45  CFR  Part  80  issued  by 
the  Secretary  of  Health,  Education,  and 
Welfare,  and  approved  by  the  President, 
to  effectuate  the  provisions  of  section 
601  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  200d) .  The  purpose  Is  to  conform 
to  uniform  Federal  policies. 

Accordingly,  the  provisions  of  Pub.  L. 
94-103,  signed  October  4,  1975  (Develop- 
mentally  Disabled  Assistance  and  Bill  of 
Rights  Act)  are  Implemented  as  set 
forth  in  the  following  regulations,  which 
will  become  effective  April  27,  1977.  This 
period  of  time  is  considered  necessary  in 
order  to  allow  the  States  opportunity  to 
make  those  revi.«;lons  in  their  State  plans 
consequent  to  the  promulgation  of  these 
regulations.  It  is  considered  to  be  an 
adequate  amount  of  time  because  the 
regulations  Introduce  few  demands  not 
specified  in  the  law. 

Accordingly,  the  regulations  as  re- 
vised are  hereby  adopted,  and  the  exist- 
ing regulations  at  Chapter  IV  of  Title 
45  CFR  are  revoked. 

Chapter  IV  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  by  re- 
voking Part  416.  and  Chapter  xm  of 
Title  45  of  the  Code  of  Federal  Regula- 
tions Is  amended  by  adding  Part  1385, 
Part  1386,  and  Part  1387  as  follows: 

PART  138&— GENERAL 

Sec. 

1385.1       Purpose  of  Act. 

138fii3       Terms. 

1385.3  Grants      administrative      require- 

ments. 

1385.4  Judicial  review. 

1385.6       State  control  of  operations. 

1385.6  Employment  of  bandlcapped  indi- 

viduals. 

1385.7  Recovery. 

1385.8  Good  cause  for  other  use  of  facility. 

1386.9  Cooperative  (h-  Joint  effort  between 

States  and  agencies. 

1385.10  Awards. 

1386.11  Assurances     regarding     evaluatloB 

system. 

Authowtt:  Pub.  L.  91-517;  Pub.  L.  Mt-X<NL 
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§  1 385. 1     Purpose  of  Act. 

The  purpose  of  the  Act  is  to  improve 
and  coordinate  the  provision  of  services 
to  persons  with  developmental  disabili- 
ties and  to  establish  a  system  for  the 
protection  and  advocacy  of  rights  for 
persons  with  developmental  disabilities 
through: 

I  a)  Grants  to  assist  the  States  in  de- 
veloping and  implementing  a  compre- 
hensive and  continuing  plan  for  identi- 
lying  and  meeting  the  needs  of  the  de- 
velopmentally disabled; 

(b)  Support  of  activities  which  con- 
tribute to  improving  the  condition  of 
persons  with  tievelopmental  disabilities; 

<c)  Renovation  and  modernization  of 
university  affiliated  facilities  which  dem- 
onstrate the  provision  of  services  for  the 
demonstration  and  interdisclplinarj- 
training  programs  in  university  affiliated 
facilities; 

(d)  Training  specialized  personnel 
needed  for  providing  such  services; 

(e>  Provision  of  technical  assistance 
in  the  establishment  of  services  and  fa- 
cilities for  the  developmentally  disabled; 
and 

ii>  Development  and  demonstration 
of  new  and  improved  techniques  for  pro- 
viding such  services. 

To  these  ends.  Federal  financial  assist- 
ance is  available  through  (1)  basic  sup- 
port formula  grants  to  States;  (2)  for- 
mula grants  to  States  for  effecting  a  sys- 
tem to  protect  and  advocate  the  rights 
of  developmentally  disabled  persons;  (3) 
grants  to  university  affiliated  facilities 
and  for  satellite  centers;  and  (4)  grants 
to  public  and  private  nonprofit  groups 
for  demonstration  projects  and  projects 
of  national  significance. 

§  1383.2      Terms. 

(a)  For  purposes  of  Parts  1386  and 
1387,  the  terms  below  are  defined  as 
follows: 

(1)  "Act"  means  the  Developmental 
Disabilities  Services  and  Facilities  Con- 
struction Act,  SIS  amended  by  the  Devel- 
opmentally Disabled  Assistance  and  Bill 
of  Rights  Act; 

(2)  "Construction"  means  (1)  the  con- 
struction of  new  buildings,  acquisition, 
expansion,  remodeling,  and  alteration  of 
existing  buildings,  (ii)  Initial  equipment 
for  such  buildings  including  medical  and 
other  transportation  facilities,  and  (ill) 
architect's  fees  in  connection  with  an  ap- 
proved project.  Construction  does  not  in- 
clude the  cost  of  offsite  improvements 
or  the  cost  of  the  acquisition  of  land: 

(3)  "Costs  of  administration  and  op- 
eration," for  purposes  of  Part  1387  of  this 
chapter,  means  those  administrative  and 
operating  costs  of  university  affiliated  fa- 
cilities which  are  necessary  to  support 
interdisciplinary  training  programs  an(l 
demonstration  facilities  providing  serv- 
ices to  developmentally  disabled  persons. 
Eligible,  costs  shall  be  specified  in  guide- 
lines to  be  issued  by  the  Secretary; 

<4)  "Cost  of  coRstructlon"  means  the 
amount  found  by  the  Secretary  to  be 
necessary  for  the  construction  of  a  proj- 
ect, approved  under  Parts  1386  and  1387 
of  this  chapter; 
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(5)  "Demonstration"  means,  for  the 
purposes  of  Part  1387  of  this  chapter, 
(1)  a  pilot  study  or  experimental  attempt 
to  provide  more  and  better  services  than 
are  available,  for  the  purpose  of  testing 
or  establishing  standards  or  methods  of 
service  that  are  practicable  and  effective 
for  general  application  in  the  develop- 
mental disabilities  program;  (ii)  provi- 
sion of  a  special  type  of  service  in  order 
to  test  its  value  and  to  provide  informa- 
tion on  costs,  methods  of  administra- 
tion, methods  of  providing  services,  or 
techniques;  or  <iii)  application  in  new 
settings  of  the  results  derived  from  pre- 
vious research  or  practice  for  the  pur- 
pose of  determining  the  effectiveness  of 
new  procedures; 

(6)  "Developmental  disability"  means 
a  disability^f  a  person  which  (i)  is  at- 
tributable to  mental  retardation,  cerebral 
palsy,  epilepsy,  or  autism;  (ii)  is  attrib- 
utable to  any  other  condition  of  a  per- 
son found  to  be  closely  related  to  mental 
retardation  because  such  condition  re- 
sults in  similar  impairment  of  general 
intellectual  functioning  or  adaptive  be- 
havior to  that  of  mentally  retarded  per- 
sons or  requires  treatment  and  services 
similar  to  those  required  for  such  per- 
sons; or  (iii)  is  attributable  to  dyslexia 
resulting  from  a  disability  described  In 
paragraph  (a)  (i)  or  (11) ;  (iv)  originates 
before  such  person  attains  age  eighteen; 
(V)  has  continued  or  can  be  expected  to 
continue  indefinitely;  and  (vl)  consti- 
tutes a  substantial  handicap  to  such  per- 
son's ability  to  function  normally  in 
society; 

(7)  "Director"  means  the  Director  of 
the  Developmental  Disabilities  Office, 
Office  of  Human  Development. 

(8)  "Equipment,**  for  the  purposes  of 
construction  under  Parts  1386  and  1387 
of  this  Chapter,  means  those  items  which 
are  necessary  for  the  initial  operation  of 
the  facility,  but  does  not  include  supplies 
such  as  food,  fuel,  drugs,  and  paper; 

(9)  "Exemplary  services"  means  those 
■  specialized  services,  including  adapta- 
tion of  generic  services,  for  the  diagnosis, 
treatment,  education,  training,  habillta- 
tion,  and  care  of  persons  with  develop- 
mental disabilities,  conducted  in  or  in 
conjunction  with  a  university  affiliated 
facility  (or  satellite)  for  purposes  of 
demonstration  or  training,  which  are  of 
replicable  high  quaUty; 

(10)  "Facility  for  persons  with  de- 
velopmental disabilities"  means  a  facility, 
or  a  specified  portion  of  a  facility,  de- 
signed primarily  for  the  delivery  of  one 
or  more  services  to  persons  with  one  or 
more  developmental  disabilities; 

(11)  "Interdisciplinary  training" 
means  an  integrated  educational  pro- 
gram utilized  reciprocally  by  two  or  more 
disciplines  each  of  which  is  knowledge- 
able about  or  possesses,  in  relationship  to 
common  fields  of  endeavor,  a  basic  lan- 
guage, a  core  body  of  knowledge,  certain 
relevant  skills,  and  an  understanding  of 
the  attitudes,  values,  and  methods  of 
partcipating  disciplnes.  Interdsclplinary 
training  includes  training  with  prac- 
ticums  which  enhance  the  skills  of  the 
trainee  in  collaboration  with  or  comple- 


menting  the  services  rendered  by  mem- 
bers of  other  disciplines; 

(12^  "National  Advisory  Council' 
means  the  National  Advisorj-  Council  on 
Services  and  Facilities  for  the  Develop- 
mentally  Disabled; 

(13)  "Nonprofit  facility  for  persons 
with  developmental  disabilities"  and 
"nonprofit  private  institution  of  higher 
learning  "  mean,  respectively,  a  facility 
for  persons  with  developmental  disabili- 
ties and  an  institution  of  higher  learning 
which  are  owned  and  operated  by  one  or 
more  nonprofit  corporations  or  a.-isocia- 
tions  no  part  of  the  net  earnings  of  w  hich 
inures,  or  may  lawfully  inure,  to  tJie 
benefit  of  any  private  shareholder  or  in- 
dividual; tmd  the  term  "nonprofit  private 
agency  or  organization"  means  an  agency 
or  organization  which  is  such  a  corpora- 
tion or  association  or  which  is  owned  and 
operated  by  one  or  more  of  such  corpora- 
tions or  associations; 

(14)  "Population"  as  applied  to  any 
State  means  the  population  of  that  State 
as  determined  by  the  most  recent  offi- 
cial estimates  by  the  U.S.  Department  of 
Commerce  made  available  to  the  Secre- 
tary; 

(15)  "Project  period"  means  tlie  period 
of  time,  not  exceeding  three  years,  for 
which  a  project  is  approved  for  grarit 
support  with  Federal  funds.  Such  period 
may  be  extended  by  the  Secretarj-  beyond 
three  years  for  a  period  not  to  exceed 
twelve  months,  and  with  or  without  ad- 
ditional fimding,  in  order  to  permit  con- 
tinuation or  completion  of  the  same  ap- 
proved project.  The  approval  and  support 
of  a  project  for  the  maximum  project  pe- 
riod shall  not  preclude  additional  sup- 
port of  that  project  beyond  such  period 
if  such  support  of  the  continued  project 
is  requested,  evaluated,  and  approved  on 
the  same  basis  as  a  new  or  initial  appli- 
cation in  acordance  with  §  1387.22  of 
this  chapter; 

(16)  "Projects  of  national  significance  ' 
means  projects  (i)  designed  to  have  a 
direct  impact  on  developmental  disabili- 
ties programs  throughout  the  coimtry ;  or 
(ii)  having  an  objective  or  objectives 
which  if  achieved  could  be  replicated  or 
result  in  an  improved  delivery  system  for 
developmental  disabilities  services  or  af- 
fect national  policies  or  standards;  or 
(ill)  involving  activities  to  be  conducted 
in  a  number  of  sites  in  various  parts  of 
the  coimtry  as  part  of  a  unified  program ; 

(17)  "Public  agency"  means  an>'  State, 
unit  of  local  government,  combination  of 
such  States  or  units,  or  any  department, 
agency,  or  instrumentality  of  any  of  the 
foregoing,  including  State  institutions  of 
higher  education  and  hospitals,  or  any 
Indian  tribal  government; 

(18)  "Satellite  center"  means  an  en- 
tity which  is  associated  with  one  or  more 
university  affiliated  facilities  and  which 
functions  as  a  commimity  or  regional  ex- 
tension of  such  university  affiliated  fa- 
cilities in  the  delivery  of  training,  serv- 
ices, and  programs  to  the  devel<H>men- 
tally  disabled  and  their  families,  to  per- 
sonnel of  State  agencies  conceded  with 
developmental  disabilities,  and  to  others 
responsible  for  the  care  of  persons  with 
developmental  disabilities; 
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(19)  "Secretary"  means  the  Secretary 
of  Health.  Education,  and  Welfare,  or  a 
designee: 

(20)  "Services  for  persons  with  devel- 
opmental disabilities"  means  specialized 
services  or  special  adaptations  of  generic 
services  directed  toward  the  alleviation  of 
a  developmental  disability  or  toward  the 
sdcial,  personal,  physical,  or  economic 
habllltation  or  rehabilitation  of  an  indi- 
vidual with  such  a  disability.  Such  serv- 
ices Include:  Diagnosis,  evaluation,  treat- 
ment, personal  care,  day  care,  domiciliary 
care,  special  living  arrangements,  train- 
ing, education,  sheltered  employment, 
recreation,  counseling  of  the  individual 
with  a  developmental  disability  and  of 
his  family,  protective  and  other  social 
and  socio-legal  services,  information  and 
referral  services,  follow-along  services, 
and  transportation  services  necessary  to 
assure  delivery  of  services  to  persons  of 
all  ages  with  developmental  disabilities; 

(21)  "State"  means  the  several  States, 
the  District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific  Is- 
lands; 

(22)  "State  agencydes)  '  except  for 
the  purpose  of  Part  1386,  Subpart  C 
means  the  State  agency  or  agencies  des- 
ignated in  the  State  plan  to  administer 
or  supervise  the  administration  of  all  or 
designated  portions  of  the  State  plan; 

(23)  "State  agency  for  construction^' 
means  the  sole  State  agency  designated 
to  administer  or  supervise  the  ad- 
ministration of  grants  for  construction 
of  facilities  for  the  developmentally  dis- 
abled under  the  State  plan; 

(24)  "State  plan"  means  the  document 
or  documents  submitted  by  the  State  to 
comply  with  the  requirements  for  par- 
ticipation under  Parts  1386  and  1387  of 
this  chapter; 

(25)  "State  planning  council"  (re- 
ferred to  alternately  as  "State  council"  or 
"council")  means  that  body,  the  members 
of  which  are  appointed  by  the  Governor, 
which  16  responsible  for  supervising  the 
develwment  of  comprehensive  planning 
for  persons  with  developmental  dlsabll- 
ttles,  monitoring  of  the  plan,  and  evalu- 
ating Its  results,  and  which  serves  as  an 
advocate  for  persons  with  developmental 
dlsabniUes; 

(28)  "Substantial  handicap"  means  a 
physical  or  mental  disability  or  both  of 
such  severity  that,  alone  or  in  connection 
with  social,  legal,  or  economic  con- 
straints, it  requires  the  provision  of  spe- 
cialized services  over  an  extended  period 
of  time  directed  toward  the  Individual's 
sodal,  personal,  physical,  or  economic 
baJbllltation  or  rehabilitation; 

(27)  "Technical  assistance"  means  the 
furnishing  of  consultative,  technical, 
and  Informational  services  to  States,  lo- 
cal or  other  public  or  private  agencies, 
organizations,  or  individuals  in  matters 
pertaining  to  plaiming,  provision  of  serv- 
ices, construction  of  facilities,  and  t^e 
organization  and  management  of  fa- 
cilities and  programs  for  developmentally 
dlMbled  persons: 

(38)  •"ntle'*  (exc^t  when  it  refers  to 
the  Code  of  Federtd  Regulations)  means 
a  fee  simple,  or  such  other  estate  or  inter- 
est (Including  a  leasehold  on  which  the 
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rectal  does  not  exceed  4  per  centum  of 
the  value  of  the  land)  as  the  Secretary 
finds  sufficient  to  assure  for  a  period  of 
not  less  than  fifty  years  undisturbed  use 
and  possession  for  the  purposes  of  con- 
struction and  operation  of  the  project; 

(29)  "University  affiliated  faculty* 
means  a  public  or  other  non-profit  facil- 
ity which  is  associated  with,  or  is  an  inte- 
giial  of,  a  college  or  university,  which 
aids  in  demonstrating  the  provision  of 
specialized  services  for  the  diagnosis  and 
treatment  of  persons  with  developmental 
disabilities,  and  which  provides  educa- 
tion and  training  (including  interdisci- 
plinary training)  of  personnel  needed  to 
render  servces  to  persons  with  develop- 
mental disabilities; 

(30)  "Urban  or  rural  poverty  area" 
means  a  census  tract,  census  coimtry  di- 
vision, or  minor  civil  division,  as  applica- 
ble, in  which  a  percentage  (which  is  at 
least  the  percentage  determined  in  ac- 
cordance with  the  following  sentence)  of 
the  residents  have  Incomes  below  the 
poverty  level,  as  defined  by  the  Secretary 
of  Commerce.  The  percentage  referred  to 
in  the  preceding  sentence  shall  be  derived 
so  that  the  total  population  of  such  areas 
as  a  percent  of  the  population  of  the 
United  States  is  equal  to  the  total  popu- 
lation of  the  United  States  with  incomes 
beilow  such  poverty  level,  as  a  percent  of 
the  total  population  of  the  United  States, 
plus  five  percent. 

(31)  "Volunteer"  means  a  person  who 
provides  a  service  on  a  non-paid  basia^ 
except  for  reimbursement  of  actual  ex- 
penses, and  who  works  in  concert  with 
other  services  toward  shared  objectives 
on  an  individual  or  group  assignment. 

§  1385.3     Grants  administrative  re<iair» 
ments. 

<a)  The  provisions  of  45  CFR  Part  74. 
establishing  imiform  administrative  re- 
quirements and  cost  principles  for  grants 
to  State  and  local  governments,  shall  ap- 
ply to  all  grants  fimded  under  Parts  1386 
and  1387  of  this  chapter. 

(b)  Attention  Is  called  to  the  applica- 
bility, as  cited  therein,  of  the  provisions 
of  the  following  parts  of  Title  45  CFR 
to  grants  funded  under  Parts  1386  and 
1387  of  this  chapter: 

46  CFR  Part  16 — ^Department  Or&nt  Appeals 
Process 

46  CFR  Part  46 — ^Protection  of  Human  Sulv 
Jecta 

46  CFR  Part  76 — ^Infonxial  Orani  Appeals 
Procedures,  Subpart  A — Indirect  Cost  Ap- 
peals 

45  CFR  Part  80 — ^Nondiscrimination  und« 
Programs  Receiving  Federal  AssLBtanoe 
tlirougb  the  Department  of  Healtb,  Educa- 
tion, and  Welfare— Effectuation  of  Title 
VI  of  ClvO  Rlgbta  Act  of  19e4 

46  <7FR  Part  81 — Practice  and  Procedure  far 
HearlngB  imder  Part  80  of  this  Title. 

(c)  Each  recipient  of  assistance  under 
these  Parts  shall  keep  records  (1)  which 
fiilly  disclose  (1)  the  amount  and  dispo- 
sition by  such  recipient  of  the  proceeds 
of  such  assistance,  (11)  the  total  cost  of 
the  project  or  undertaking  in  connection 
with  which  such  assistance  Is  given  or 
used,  and  (ill)  the  amoimt  of  that  por- 
tion of  the  cost  of  the  project  or  imdM- 
taldng  supplied  by  other  sources,  and  (! 
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such  other  records  as  will  facilitate  an 
effective  audit. 

§  1385.4     Jadicial  review. 

If  any  State  is  dissatisfied  with  the 
Secretary's  action  under  §  1386.2  or 
i  1386.15  such  State  may  appeal  to  the 
United  States  Court  of  Appeals  for  the 
circuit  in  which  such  State  is  located, 
by  filing  a  petition  with  such  court  with- 
in sixty  days  after  such  action,  in  ac- 
cordance with  42  U.S.C.  2694. 

§  1385.5      State  control  of  operations. 

Except  as  otherwise  specifically  pro- 
vided, nothing  in  Parts  1386  and  1387  of 
this  chapter  shall  be  construed  as  con- 
ferring on  any  Federal  officer  or  em- 
ployee the  right  to  exercise  any  super- 
vision or  control  over  the  administration, 
personnel,  maintenance,  or  operation  of 
any  facility  for  persons  with  develop- 
mental disabilities  with  respect  to  which 
any  funds  have  been  or  may  be  expend- 
ed under  these  parts. 

§  1385.6      Employment    of    handicapped 
individnals. 

As  a  condition  for  the  receipt  of  finan- 
cial assistance  under  Parts  1386  and  1387 
of  this  chapter  each  recipient  of  such  as- 
sistance shall  take  affirmative  action  to 
employ  and  advance  In  employifient 
qualified  handlcsqiped  individuals  on  the 
same  terms  and  conditions  required  with 
respect  to  the  emplojranent  of  such  in- 
dividuals by  the  provisions  of  sections 
503  and  504  of  the  Rehabilitation  Act  of 
1973  which  govern  employment  (a)  by 
State  rehabilitation  agencies  and  reha- 
bilitation facilities,  and  (b)  imder  Fed- 
eral contracts  and  subcontracts. 

§  1385.7     Recovery. 

The  State  council  shall  promptly  notify 
the  Secretary  in  writing  If,  any  time 
within  20  years  after  the  completi(Mi  of 
construction,  any  facility  which  received 
funds  imder  Part  1386,  Subpart  A  and 
Part  1387,  Subpart  A  of  this  chapter  is 
sold  or  transferred  to  any  person,  agency, 
or  organization  not  qualified  to  file  an 
application  imder  the  Act  or  not  ap- 
looved  as  a  transferee  by  the  State 
agency;  or  (b)  ceases  to  be  a  public  or 
other  nonprofit  facility  for  persons  with 
developmental  disabilities.  Unless  there 
is  good  cause,  in  conformance  with 
S  1385.8.  for  releasing  the  applicant  or 
other  owner  from  obligation  to  c<mtinue 
such  faculty  as  a  facility  for  develop- 
mentally  disabled  persons,  the  United 
States  shall  be  entitled  to  recover  from 
either  the  transferor  or  the  transferee 
(or,  in  the  case  of  a  facility  which  has 
ceased  to  be  a  public  or  other  nonprofit 
facility  for  persons  with  developmental 
disabilities,  from  the  owners  thereof)  an 
amoimt  bearing  the  same  ratio  to  the 
then  value  (as  determined  by  the  agree- 
ment of  Xbe  parties  or  by  action  broue^t 
In  the  district  court  of  the  United  States 
for  the  distrtet  in  which  the  facility  is 
situated)  o<  so  mucb>of  such  facility  as 
constituted  an  approved  project  or  proj- 
ects, as  the  amount  at  the  Ftderal 
pcutlcipatioa  bore  to  the  ooet  of  the 
construction  of  such  project  or  projects. 
Such  rlfi^t  of  recovery  shall  ZK>t  con- 


stitute a  lien  upon  such  facility  prior  to 
judgment. 

§  1385.8     Good  cause  for  other  use  of 
facility. 

If,  within  20  years  after  completion  of 
any  construction  for  which  a  construc- 
tion grant  under  the  Act  has  been  made, 
the  facility  shall  cease  to  be  a  public  o^ 
nonprofit  facility  for  persons  with  de- 
velwmental  disabilities,  the  Secretary  in 
determining  whether  there  Is  good  cause 
for  releasing  the  applicant  or  other  owner 
of  fee  facility  from  the  obligation  to  con- 
tinue such  facility  as  a  public  or  other 
nonprofit  facility  for  persons  with  de- 
velopmental disabilities,  shall  take  into 
consideration  the  extent  to  which: 

(a)  The  facility  will  be  devoted  by  the 
applicant  or  other  owner  to  use  for  an- 
other public  purpose  which  will  promote 
the  purposes  of  the  Act;  or 

(b)  There  are  reasonable  assurances 
that  for  the  remainder  of  the  20  year 
period  other  facilities  not  previously 
utilized  for  the  care  of  persons  with  de- 
velopmental disabilities  will  be  so  utilized 
and  are  substantially  equivalent  In  na- 
ture and  extent  for  such  purposes. 

§  1385.9     (Cooperative  or  joint  efTort  be- 
tween States  and  agencies. 

An  application  providing  for  partici- 
pating In  a  joint  effort  between  States 
or  among  public  or  private  agencies,  or 
by  any  combination  of  such  entitles,  shall 
be  in  accordance  with  the  agreements  in 
writing  between  the  entities  Involved. 

§  1385.10     Awards. 

All  awards  under  Parts  1386  and  1387 
of  this  chapter  shall  be  in  writing  and 
shall  set  forth  the  amount  awarded. 
Awards  imder  Part  1387  of  this  chapter 
shall  also  specify  the  project  period  for 
which  support  is  contemplated. 

(a)  F»leral  financial  participation 
shall  be  available  under  Parts  1386  and 
1387  of  this  chapter  only  for  those  activ- 
ities approved  in  the  grant  award  and 
only  in  the  total  amount  approved  in  the 
award. 

(b)  Under  Part  1386,  Subpart  A  of  this 
chapter,  Federal  financial  participation 
may  be  available  in  expenditures  made 
under  the  State  plan  including  expendi- 
tures for  the  State  council  and  the  ad- 
ministration of  the  State  plan,  in  accord- 
ance with  applicable  State  laws,  rules, 
regulations,  and  standards  governing  ex- 
penditures by  State  and  local  agencies. 
The  cost  of  acquiring  land  for  a  con- 
struction project  imder  Parts  1386  and 
1387  is  not  eligible  for  Federal  financial 
participation.  As  a  condition  for  Federal 
financial  participation,  the  annual  re- 
vision of  the  State  plan  and  other  re- 
quired reports  must  be  submitted  by  the 
State  planning  council  and  approved  by 
the  Secretary. 

§  1385.11     Assurances  regarding  evalua- 
tion system. 

(a)  Within  six  months  after  the  devel- 
opment by  the  Secretary  of  an  evaluation 
system  in  accordance  with  the  Act,  as 
a  condition  to  the  receipt  of  Federal  fi- 
nancial assistance  under  Parts  1386  and 
1387  of  this  chapter,  each  State  shaU 
submit  to  the  Secretary  a  proposal  for 
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a  time-phased  method  of  implonentlng 
the  system.  Proposals  shall  be  submitted 
in  the  form  and  at  the  time  set  forth  in 
guidelines  which  will  be  issued  by  the 
Secretary. 

(b)  Within  two  years  after  the  date  of 
the  development  of  such  a  system,  each 
State  shall  provide  assurances  satisfac- 
tory to  the  Secretary  that  the  State  is 
using  such  a  system. 
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Authoritt:  Pub.  L.  91-617;  Pub.  L.  94-103. 

Subpart  A— The  Stat*  Plan 

Oenehal 

§  1386.1      Pnrpoae  and  assoraiieea. 

(a)  General.  Any  State  wishing  to  take 
advantage  of  Federal  financial  assistance 
under  this  Subpart  must  have  a  State 
plan  approved  annually  by  the  Secre- 
tary. 

(b)  Form  and  content.  "Hie  State  plan, 
which  is  to  be  pr^iared  by  the  desig- 
nated State  agency  (ies)  in  accordtmce 
with  supervision  provided  by  the  State 
Council,  shall  contain,  in  the  form  pre- 
scribed by  the  Secretary,  a  specific  de- 
scription of  the  State's  program,  the 
plans  and  policies  to  be  followed  in  carry- 
ing out  the  program,  a  description  of  the 
planning  process  as  developed  by  the 
State  council  and  utilised  in  developing 
the  program,  and  such  other  informa- 
tion as  prescribed  by  the  Secretary. 
Basic  principles  for  the  planning  proc- 
esses end  suggested  alternative  models 
will  be  described  in  guidelines  issued  by 
the  Secretary.  The  State  plan  shall  con- 
sist of  the  following  parts  which  shall  be 
amended,  reaffirmed,  or  updated  annu- 
ally as  appUcable: 

( 1 )  A  part  setting  forth  data  necessary 
to  comply  with  assurances  required  in 
the  Act,  and  all  regulaticHis,  policies,  and 
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procedures  which  shall  be  established  by 
the  Secretary ; 

(2)  A  part  which  describes  the  State 
goals,  annual  objectives  to  achieve  the 
goals,  priorities,  evaluation  methods,  and 
the  rationale  for  annual  changes; 

(3)  A  part  containing  measurable  ob- 
jectives and  strategies  (i)  to  reduce  and 
eventually  eliminate  inappropriate  in- 
stitutional placement  of  people  with 
developmental  disabilities;  and  (11)  to 
improve  the  quality  of  care  and  state  of 
surroundings  of  persons  for  whom  in- 
stitutional care  is  appropriate; 

<4)  A  part  containing  a  design  for  im- 
plementation of  the  plan  £is  set  forth  in 
9  1386.50 ;  and 

(5)  A  part  containing  the  following 
assurances:  (i)  Authority  of  the  State 
agency  (ies) :  The  State  plan  shall  certify 
that  the  State  agency  (ies)  has  authority 
to  administer  or  supervise  the  admin- 
istration of  all  or  portions  of  the  State 
plan,  and  that  nothing  In  the  State  plan 
Is  Inconsistent  with  State  law; 

(II)  Funds  made  available  to  other 
.agencies:  (A)  Part  of  the  fimds  paid  to 

the  State  will  be  made  available  to  other 
public  agencies  or  other  nonprofit  pri- 
vate agencies,  institutions,  and  organiza- 
tions for  the  purposes  of  carrjdng  out  the 
Act;  (B)  Such  fimds  shall  be  expended  In 
accordance  with  State  procedures  and 
standards  and  in  accordance  with  the  re- 
quirements contained  in  these  regula- 
tions and  policies  established  by  the 
Secretary; 

(III)  State  participation  in  carrying 
out  the  State  plan:  That  there  will  be 
reasonable  State  financial  participation 
in  the  cost  of  carrying  out  the  State  plan. 
Reasonable  State  participation  shall  in- 
clude evidence  of  the  following:  (A) 
That  there  Is  an  organizational  unit  re- 
8p<^sible  for  program  administration; 
(B)  That  adequate  staff  is  available  for 
administration  of  the  plan;  and  (C)  That 
State  appropriated  funds  will  be  used 
In  part  to  support  the  activities  included 
under  the  State  plan; 

(Iv)  Anticipated  contribution  toward 
strengthening  services:  That  the  funds 
paid  to  the  State  will  be  used  to  make 
significant  contribution  toward 
strengthening  services  for  persons  with 
developmental  disabilities  In  the  various 
political  subdivisions  of  the  State,  in 
order  to  improve  the  quality,  extent,  and 
scope  of  services. 

(v)  Maintenance  of  effort:  That  funds 
paid  the  State  under  the  State  plan  will 
be  used  to  supplement  and.  to  the  ex- 
tent practicable,  increase  the  level  of 
funds  that  would  otherwise  be  made 
available  for  the  purposes  for  which  the 
Federal  fimds  are  provided,  and  not  to 
supplant  such  non-Federal  funds.  Com- 
pUance  with  such  assurance  will  be 
deemed  to  have  been  met  if  the  aggre- 
gate level  of  State,  local,  and  private 
non-profit  funds  available  In  the  State 
for  activities  supported  under  the  ap- 
proved State  plan  is  at  least  no  lower 
for  any  fiscal  year  than  it  was  for  the 
immediately  preceding  fiscal  yeeir  as  re- 
ported in  required  financial  reports,  pro- 
vided that  the  Secretary  may  also  take 
Into  consideration  the  extent  to  which 
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may  have  included  emergency  or  other 
funds  for  an  activity  of  a  non-recurring 
nature; 

(vi)  Himian  rights  and  welfare  of  in- 
dividuals receiving  services:  That  the 
human  rights  of  all  persons  (especially 
those  without  familial  protection)  re- 
ceiving services  imder  Parts  1386  and 
1387  of  this  chapter  will  be -protected; 
Cvli)  Services  for  persons  unable  to 
pay:  That  a  reasonable  volume  of  serv- 
ices will  be  furnished  to  persons  unable 
to  pay  therefor.  As  used  in  this  section, 
"persons  unable  to  pay  therefor"  in- 
cludes persons  who  are  otherwise  self- 
supporting  but  are  unable  to  pay  the 
full  cost  of  needed  services.  Such  serv- 
ices may  be  paid  for  wholly  or  partly  out 
of  public  funds  or  contributions  of  indi- 
viduals and  private  and  charitable  or- 
ganizations, or  may  be  contributed  at  the 
expense  of  the  provider  of  services  it- 
self. In  determining  what  constitutes  a 
reasonable  volume  of  services  to  persons 
unable  to  pay  therefor,  there  shall  be 
considered  the  amount  of  services  that 
may  be  available  through  generic  agen- 
cies. The  requirements  may  be  waived  if 
it  is  demonstrated  to  the  satisfaction  of 
the  State  agency,  subject  to  subsequent 
approval  by  the  Secretary,  that  to  fur- 
nlrfi  such  services  Is  not  feasible  finan- 
cially; 

(vlll)  Financial  support  for  facilities: 
That  adequate  financial  support  will  be 
available  to  complete  the  construction 
of,  and  to  maintain  and  operate  the 
facility  when  such  construction  is  com- 
pleted. Compliance  with  this  assurance 
may  be  made  by  a  showing  from  the 
grantee  that  adequate  funds  are  or  wlD 
be  on  deposit  in  a  bank,  or  that  program 
Income  from  services  provided  is  or  will 
be  adequate,  or  that  State  and  local 
fimds  will  be  made  available  for  mainte- 
nance and  operation  upon  completion  at 
construction; 

(Ik)  Payment  of  construction  workers: 
That  all  laborers  and  mechanics  em- 
ployed by  contractors  or  subcontractors 
in  the  performance  of  work  on  any  con- 
struction project  assisted  with  funds  un- 
der this  subpart  and  Subpart  A,  Part 
1381  of  this  Chapter  will  be  paid  at 
rates  not  less  than  those  prevailing  on 
similar  construction  in  the  locality  as 
determined  by  the  Secretary  of  Labor 
in  accordance  with  the  Act  of  March  8, 
1931  (40  U.S.C.  276a-276a-5.  known  as 
the  Davis-Bacon  Act) ;  and  the  Secretary 
of  Labor  shall  have  with  respect  to  the 
labor  standards  specified  in  this  para- 
graph the  authority  and  functions  set 
forth  in  Reorganization  Plan  Numbered 
14  of  1950  (15  FR  3176;  5  U.S.C.  Appen- 
dix) Emd  section  2  of  the  Act  of  June  13. 
1934  (40  U.S.C.  276c) ;  and 

(X)  Compliance  with  assurance  for 
habilitation  plans  for  developmentally 
disabled  persons:  Each  State  receiving 
an  allotment  under  this  Subpart  after 
September  30.  1976.  shall  satisfactorily 
assure  the  Secretary  that  each  program 
(including  programs  of  any  agency,  facil- 
ity, or  project)  which  receives  funds  from 
the  State's  allotment  under  this  Subpart 
has  in  effect  for  each  developmentally 
disabled  person  who  receives  services 
the  level  of  such  funds  for  £my  fiscal  yesu-     from  or  under  the  program  a  habilitation 


plan  and  that  such  plans  are  reviewed 

annually. 

(6)  A  part  containing  those  require- 
ments in  §§  1386.20  through  1386.49. 

§  1386.2     Plan      gubmission      and      ap- 
proval. 

(a)  The  State  plan  (and  its  annual 
revisions)  shall  be  submitted  by  the 
chairperson  of  the  State  council  to  the 
Secretary  60  days  prior  to  the  fiscal  year 
for  which  the  plan  is  applicable. 

(b)  Failure  to  submit  an  approvable 
plan  or  annual  revision  prior  to  the  fiscal 
year  for  which  the  plan  Is  applicable 
shall  result  in  the  loss  of  Federal  finan- 
cial participation  in  the  cost  of  expendi- 
tures during  the  period  of  the  fiscal  year 
for  which  an  approvable  plan  or  aimual 
or  other  revision  has  not  been  submitted. 

(c)  Any  State  plan,  amendment,  or 
revision  meeting  the  requirements  of  the 
Act,  this  Subpart,  and  p>erformance 
standards  to  be  issued  by  the  Secretary 
shall  be  approved. 

(d)  Final  disapproval  of  any  State 
plan  or  annual  or  other  revision  shall  be 
determined  by  the  Secretary;  except  that 
no  State  plan  or  any  revision  thereof 
shall  be  finally  disapproved  until  after 
the  State  has  been  given  reasonable 
notice  and  opportunity  for  a  hearing  in 
accordance  with  Subpart  D  of  this  part. 

(e)  In  accordance  with  the  Office  of 
Management  and  Budget  Circular  A-95, 
the  Governor  diall  be  given  an  oppor- 
tunity to  review  and  comment  on  the 
State  plan,  plan  amendments,  and  re- 
lated material,  except  for  periodic 
statistical,  or  budget,  and  other  fiscal 
reports.  The  Office  of  the  Governor  shall 
have  45  days  to  review  such  plan  mate- 
rial prior  to  its  submission  to  the  Secre- 
tary. Any  comments  made  shall  be  trans- 
mitted to  the  Department  with  the 
documents. 

§  1386.3     Designation     of     State     agen- 
cy(cies)   for  administration. 

(a)  The  State  plan  shall  name  the 
designated  State  agency  (ies)  which  shall 
administer  all  or  desUpiated  portions  of 
the  State  plan:  provided,  that  a  sole 
State  agency  is  to  be  designated  for  ad- 
ministering or  supervising  the  adminis- 
tration of  grants  for  construction. 

(b)  If  the  State  plan  designates  more 
than  one  State  agency  to  administer  the 
State  plan,  it  shall  set  forth  the  portion 
of  the  program  for  which  each  State 
agency  Is  responsible. 

(c)  The  State  may  apportion  its  allot- 
ment among  such  agencies  In  proportion 
to  the  re^onsibllities  assigned  to  such 
agencies  for  carrying  out  activities  ap- 
proved under  the  State  plan.  Funds  so 
apportioned  may  be  combined  with  other 
State  or  Federal  funds  authorized  to  be 
spent  for  other  purposes,  provided  the 
purpose  of  the  State  plan  will  receive 
proportionate  benefit  from  the  combina- 
tion. 

§  1386.4  Ideiftification  of  administrative 
program  unit. 
The  State  plan  shall  provide  for  and 
identify  a  program  unit  within  the 
designated  State  administering  agency, 
which  has  primary  responsibility  fbr 
proper  and  efficient  administration  of  the 
State  plan. 
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ALLonczNTS.  nmssAL  Shasz,  and 
Paymints 

§  1386.10    ^Uotmenu  to  States. 

The  allotment  to  the  several  States 
shall  be  computed  by  the  following 
formula: 

(a)  Two-thirds  on  the  basis  of  total 
population  weighted  by  financial  need 
determined  by  the  relative  per  capita  in- 
come as  shown  by  data  supplied  by  the 
U.S.  Department  of  Commerce  for  the 
three  most  recent  consecutive  years  for 
which  satisfactory  data  are  available.  . 

(b)  One-third  on  the  basis  of  a  need 
factor  based  on  the  ratio  of  boieficlarles 
in  the  State  receiving  benefits  under  the 
Adult  Disabled  Child  Program  (section 
202(d)  (1)  (B)  (11)  of  the  Social  Security 
Act)  related  to  population  of  the  State 
age  18-65  as  bearing  on  the  national 
total  of  such  population  weighted  by  the 
total  population  of  the  State. 

(c)  For  the  Virgin  Islands,  American 
Samoa.  Guam,  and  the  Trust  Territory 
of  the  Pacific  Islands,  the  allotment  in 
any  fiscal  year  beginning  July  1.  1975. 
shall  not  be  less  than  $50,000.  The  allot- 
ment of  each  other  State  in  any  fiscal 
year  shall  not  be  less  than  the  greater 
of  $150,000.  or  the  amount  of  the  allot- 
ment received  by  the  State  for  the  fiscal 
year  ending  June  30.  1974. 

(d)  If  the  amount  appropriated  for 
State  allotments  for  any  fiscal  year  ex- 
ceeds $50,000,000,  the  minimum  allot- 
ment of  a  State  for  such  fiscal  year  shall 
be  Increased  by  an  amount  which  bears 
the  same  ratio  to  the  amount  determined 
for  such  State  as  the  difference  between 
the  amount  so  appropriated  and  the 
amoimt  authorized  to  be  appropriated 
for"  such  fiscal  year  bears  to  $50,000,000. 

§  1386.11     Reallotment  of  funds. 

The  amount  of  an  allotment  to  a  State 
for  a  fiscal  year  which  the  Secretary 
determines  will  not  be  required  by  the 
State  during  the  period  for  which  it  is 
available  for  the  purpose  for  which  al- 
lotted shall  be  available  for  reallotment 
by  the  Secretary  from  time  to  time,  on 
such  date  or  dates  as  may  be  fixed  (but 
not  earlier  than  thirty  days  after  notice 
has  been  published  of  the  Secretary's 
intention  to  make  such  reallotment  In 
the  Federal  Register),  to  other  States 
with  respect  to  which  such  a  determina- 
tion has  not  been  made,  in  proportion  to 
the  original  allotments  of  such  States 
for  such  fiscal  year,  but  with  such  pro- 
portloimte  amount  for  any  of  such  other 
States  being  reduced  to  the  extent  it  ex- 
ceeds the  suin  the  Secretary  estimates 
such  State  needs  and  will  be  able  to  use 
during  such  period;  and  the  total  of 
such  reductions  shall  be  similarly  real- 
lotted  among  the  States  whose  prorwr- 
tlonate  amounts  were  not  so  reduced. 
Any  amount  so  reallotted  to  a  State  for 
a  fiscal  year  shall  be  deemed  to  be  a  part 
of  Its  allotment  for  such  fiscal  year. 

§  1386.12     Conditiona  on  uses  of  allot- 
ments. 

(a)  For  the  fiscal  year  ending  June  30, 
1976.  not  less  than  10  per  centum  of  each 
State's  allotment  shall  be  expended  for 
the  purpose  of  assisting  in  developing 


and  implonentlng  plans  designed  to 
eliminate  Inappropriate  placement  In  in- 
stitutions of  persons  with  developmental 
disabilities.  For  each  succeeding  fiscal 
year.  30  per  centum  of  the  State's  allot- 
ment shall  be  used  for  these  purposes. 

(b)  Designation  of  allotment  for  con- 
struction. The  State  plan  shall  specify 
the  per  centum  of  the  State's  allotment 
in  any  fiscal  year  which  is  to  be  devoted 
to  construction  of  facilities.  Such  per 
centum  shall  be  not  more  than  10  per 
centum  of  the  State's  allotment  or  such 
lesser  per  centum  as  the  Secretary  may 
from  time  to  time  prescribe. 

(c)  Sums  allotted  to  a  State  in  a  fiscal 
year  and  designated  by  it  for  construc- 
tion and  remaining  unobligated  at  the 
end  of  such  year  shall  remain  available 
to  such  State  for  such  purpose  in  the 
next  fiscal  year  (and  in  such  year  only) , 
in  addition  to  the  sums  allotted  to  such 
State  in  such  next  fiscal  year;  except 
that  if  the  maximum  amount  which  may 
be  specified  for  construction  for  a  year 
plus  any  part  of  the  amount  so  specified 
pursuant  to  such  section  for  the  preced- 
ing fiscal  year  and  remaining  unobligated 
at  the  end  of  such  fiscal  year  is  not  suf- 
ficient to  pay  the  Federal  share  of  the 
cost  of  construction  of  a  specific  facility 
included  in  the  construction  program  of 
the  State,  the  amount  specified  for  such 
preceding  year  shall  remain  available  for 
a  second  additional  year  for  the  purpose 
of  paying  the  Federal  share  of  the  cost  of 
construction  of  such  facility. 

(d)  Expenditures  for  proper  and  effi- 
cient administration  of  the  State  plan. 
(1)  At  the  request  of  the  State,  a  portion 
of  the  State's  allotment  shall  be  made 
available  by  the  Secretary  to  pay  not 
more  than  one-half  of  the  expenditures 
described  in  this  paragraph  for  proper 
and  efficient  administration  of  the  ap- 
proved State  plan:  ProiAded,  That  not 
more  than  5  per  centum  or  $50,000. 
whichever  is  less,  shall  be  available  for 
this  purpose.  (2)  Payments  under  this 
section  shall  be  made  only  on  the  condi- 
tion that  expenditures  from  State  ap- 
propriations for  administration  of  the 
State  plEin  shall  not  be  less  than  State 
expenditures  for  the  fiscal  year  ending 
June  30,  1975.  (3)  Costs  identified  in  the 
approved  State  plan  as  necessary  for  the 
administration  of  the  program  shall  not 
include  costs  applicable. to  provision  of 
services,  plarming  or  construction. 

§  1386.13     Federal  ahare. 

(a)  Except  as  provided  for  In  para- 
graph (b)  of  this  section,  the  Federal 
share  for  a  State  may  not  exceed  75  per. 
centum  of  the  expenditures  Incurred  by 
the  State  imder  the  State  plan. 

(b)  In  the  case  of  any  project,  pro- 
gram, or  activity  located  in  an  area 
within  a  State  determined  by  the  Secre- 
tary to  be  an  urban  or  rural  poverty  area, 
the  Federal  share  may  not  exce«i  80  per 
centum  of  the  expenditures  Incurred  by 
the  State  under  the  State  plan. 

(c)  The  non-Federal  share  of  any 
project,  program,  or  activity  assisted  by 
a  grant  under  this  Subpcut  may  be  pro- 
vided in  kind. 

(d)  For  the  purpose  of  determining 
the  Federal  share  with  respect  to  any  ac- 


tivity, program,  or  project  described  In 
the  State  plan,  expenditures  on  that  ac- 
tivity, program,  or  project  by  a  political 
subdivision  of  a  State  or  by  a  nonprofit 
private  entity  shall  be  deemed  to  be  ex- 
penditures by  such  State,  subject  to  the 
condition  that  such  expenditures  may  t>e 
included  only  when  made  by  a  political 
subdivision  or  nonprofit  private  agency, 
organization,  or  group  to  which  the  State 
agency  has  made  available  funds  from 
Federal  or  State  sources  for  carrying  out 
the  approved  State  plan  for  the  fiscal 
year. 

§  1386.14     Nondnplicatioii. 

In  determining  the  amount  of  any 
State's  Federal  share  of  the  expendi- 
tures incurred  by  it  under  its  s^iproved 
State  plan,  there  shall  be  disregarded 
(a)  Einy  portion  of  such  expenditures 
which  are  financed  by  Federal  funds  pro- 
vided under,  any  provision  of  the  law 
oUier  than  this  subpart,  and  (b)  the 
amount  of  any  non-Federal  funds  re- 
quired to  be  expended  as  a  condition  of 
receipt  of  such  Federal  funds,  except  as 
otherwise  provided  by  statute  enacted 
subsequent  to  the  effective  date  of  Pub. 
L.  94-103,  December  18,  1975. 

§  1386.15  Pajnments  for  planning,  ad- 
ministration,  servicee,  and  con- 
struction. 

(a)  From  each  State's  allotment  for  a 
fiscal  year  under  this  subpart,  the  State 
shall  be  paid  the  Federal  share  of  the  ex- 
penditures, other  than  expenditures  for 
construction.  Incurred  during  such  year 
under  its  State  plan  approved  under  this 
part.  Such  payments  shall  be  made  from 
time  to  time  in  advance  chi  the  basis  of 
estimates  by  the  Secretary  of  the  sums 
the  State  will  expend  under  the  State 
plan,  except  that  such  adjustments  as 
may  be  necessary  shall  be  made  on  ac- 
count of  previously  made  underpayments 
or  overpayments  under  this  section. 

(b)(1)  Payments  for  construction 
projects  shall  be  made  upon  certification 
by  the  designated  State  agency  for  con- 
struction that,  based  upon  Its  inspection, 
work  has  been  performed  upon  a  proj- 
ect, or  purchases  have  been  made  in  ac- 
cordance with  plans  and  speclficatimis 
approved  by  the  State  agency  and  pay- 
ment of  an  Installment  is  due.  If  the 
State  is  not  authorized  by  law  to  make 
payments  to  the  applicant,  the  payment 
shall  be  made  directly  to  the  applicant. 
Certification  shall  be  submitted  to  the 
Secretary  in  such  form  and  at  such  times 
as  required.  Final  payment  for  a  project 
shall  be  made  oiUy  upon  certiflcaticm 
by  the  State  agency  authorized  by  State 
law  and  designated  by  the  Governor  to 
administer  construction  grants  Uiat  ap- 
propriate, periodic,  and  final  inspections 
have  been  made  by  appropriate  authori- 
ties in  the  State  and  that  all  appli- 
cable construction  standards  and  other 
applicable  standards  and  codes  have 
been  met. 

(2)  If  the  Secretary,  after  investiga- 
tion or  otherwise,  has  reason  to  believe 
that  any  act  (or  failure  to  act)  has  oc- 
curred requiring  withholding  of  pay- 
ments ($  1386.16)  payment  may  be 
withheld  in  whole  or  tn  part,  pending 
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corrective  action  or  action  based  on  such 
hearing,  after  notice  has  been  given  to 
the  designated  State  agency  of  oppor- 
tunity for  a  hearing. 

§1386.16      Withholding  of  pa>-ments. 

(a)  Whenever  the  Secretary,  after 
reasonable  notice  and  opportunity  for 
hearing  to  the  State  council  and  the 
appropriate  State  agency*  ies) ,  finds  that 

(1)  there  is  a  failure  to  comply  sub- 
stantially with  any  of  the  provisions  re- 
quired to  be  included  in  the  State  plan; 

(2)  there  is  a  failure  to  comply  substan- 
tially with  any  regulations  of  the  Secre- 
tary which  are  applicable  to  this  Part, 
the  Secretary  shall  notify  such  State 
council  and  agency  lies)  that  further 
payments  will  not  be  made  to  the  State 
under  this  Subpart  lor.  in  his  discretion. 
that  further  payments  will  not  be  made 
to  the  State  for  activities  in  which  there 
Is  such  failure)  until  he  is  satisfied  that 
there  will  no  longer  be  such  failure.  Un- 
til he  is  so  satisfied,  the  Secretary  shall 
make  no  further  payment  under  this 
Subpart  to  the  State  or  shall  limit  fur- 
ther payment  under  this  subpart  to  such 
State  to  activities  in  which  there  is  no 
such  failure. 

(b)  The  State  council  shall  review,  at 
least  annually,  the  State's  plan  (includ- 
ing the  design  for  Implementation)  and 
tJie  actions  of  the  State  for  the  purpose 
of  determining  if  the  State  is  complying 
with  the  requirements  of  the  State  plan 
and  its  design  for  implementation  and 
shall  notify  the  Secretary  that  it  has 
made  such  a  review.  The  State  council 
may  notify  the  Secretary  of  the  findings 
of  such  review. 

§  1386.17     Standards    for    services    and 
construction  of  facilities. 

(a)  Standards  for  services  for  per- 
sons with  developmental  disabilities. 
[Reserved  1 . 

(b)  Standards  for  construction  and 
equipment  of  facilities. 

(1)  General,  (i)  The  standards  set 
forth  in  this  section  shall  apply  to  all 
projects  receiving  Federal  assistance  un- 
der Subpart  A,  Part  1386  and  Subpart 
A,  Part  1387  of  this  chapter  for  con- 
struction of  new  buildings,  acquisition, 
modernization,  expansion,  remodeling, 
and  alteration  of  existing  buildings  and 
Initial  equipment  for  such  buildings. 

(ii)  The  designated  State  agency  for 
construction  shall  determine  in  writ- 
ing the  occupancy  classification  of  the 
building  under  the  Life  Safety  Code  (Na- 
tional Fire  Protection  Association 
(NPPA)  BulleUn  No.  101)  1973  edition 
or  such  future  revisions  as  may  be  ap- 
proved by  the  Secretary,  to  ensure  the 
canabiUtv  of  building  occupants  to  re- 
spond in  emergencies  and  for  self-pres- 
ervation. 

(ill)  The  site  location  of  any  facility 
shsdl  meet  the  criteria  established  by  the 
State  agency  designated  for  construc- 
tion, and  contply  with  the  Department's 
requirements  with  regard  to  the  Na- 
tional Environmental  Policy  Act,  Pub.  L. 
91-190,  National  Historical  Preservation 
Act,  Pub.  L.  89-665,  Coastal  Zone  Man- 
agement Act,  Pub.  L.  92-583.  and  Na- 
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tional    Archeological   Preservation    Act, 
Pub.  L.  93-291. 

(2)  Design  and  construction  of  fa- 
cilities, (i)  Project  design  and  construc- 
^ion  of  facilities  shall  be  done  in  accord- 
ance with  one  of  the  following  model 
codes: 

The  Building  Officials  Conference  of  Amer- 
ica—(BOCA). 

The  Uniform  Building  Code — (UBC) . 

The  Southern  Standard  Building  Code— 
(SSB). 

The  National  Building  Code— (NBC) . 

(ii)  The  codes  listed  below  shall  be 
used  with  respect  to  the  following  specific 
details: 

Life  safety:  The  National  Fire  Protection 
A-ssoclation  (NFPA),  The  Life  Safety  Code, 
Bulletin  No.  101; 

Air  conditioning  and  ventilation  systems: 
NFPA  Standards,  Nos.  90 A  or  90B; 

Plumbing — National  Standard  Plumbing 
Code,  (NAPHCC); 

Electrical  systems — National  Electrical  Code, 
NFPA  Standard  No.  70; 

Elevators — American  Standard  Safety  Code 
for  Elevators,  Dumbwaiters,  and  Escala- 
tors. ASA-A17  1960. 

(3)  Special  details,  (i)  All  doors  to 
toilet  rooms  and  bathrooms  shall  be 
equipped  with  hardware  that  will  per- 
mit access  in  an  emergency. 

til)  All  paint  and  applied  finishes 
used  in  furniture  and  furnishing  shall 
be  free  of  lead  or  other  materials  which 
may  be  harmful  if  ingested  by  humans, 
in  accordance  with  Pub.  L.  94-317,  the 
Lead-Based  Paint  Poisoning  Prevention 
Act; 

(4)  Equipment.  Initial  equipment  of 
the  kind  and  in  the  quantity  necessary 
shall  be  provided  for  the  complete  func- 
tioning of  the  facility. 

(5)  Architectural  Barriers.  The  build- 
ing to  be  constructed,  renovated,  or  mod- 
ernized will  comply  with  revised  stand- 
ards of  the  American  National  Standards 
Institute,  Inc.,  adopted  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  42 
U.S.C.  4151-4156. 

(6)  Hazards — Relocation.  The  appli- 
cation, facility,  and  the  operation  thereof 
shall  comply,  as  appropriate,  with  the 
following : 

(1)  Uniform  Relocation  Assistance 
Act—  Pub.  L.  91-646. 

(ii)  Historic  Sites— Pub.  L.  89-665 

(ill)  Flood  Insurance — Pub.  L.  93-234. 

<iv)  Flood  Hazards — Executive  Ordpr 
11296. 

State  Plan  Requirements — Methods 
Administration 

§  1386.20     Methods  of  administration. 

The  State  plan  shall  provide  for  such 
strategies,  policies,  and  procedures  as  are 
necessary  for  the  proper  and  efficient 
administration  of  the  State  plan.  It  shall 
include  methods  of  informing  the  general 
public  in  the  State  of  the  kinds  and  loca- 
tions of  services  and  facilities  which  are 
available  under  the  State  plan,  and  that 
the  State  plan  is  available  to  interested 
parties  in  the  State  for  their  information. 


I. 


§  1386.21      Personnel  administration. 

(a)  The  State  plan  shall  provide  that 
methods  of  personnel  administration  will 


be  established  and  maintained  (in  the 
State  agencies  administering  or  supervis- 
ing the  administration  of  the  program 
and  in  local  agencies  administering  the 
program)  in  conformity  with  the  stand- 
ards for  a  Merit  System  of  Personnel  Ad- 
ministration, 45  CFR  Part  70,  and  any 
standards  prescribed  by  the  U.S.  Civil 
Service  Commission  pursuant  to  section 
208  of  the  Intergovernmental  Personnel 
Act  of  1970  modifying  or  superseding 
such  standards. 

(b)  The  State  plan  shall  provide  that 
the  State  agency  will  develop  and  imple- 
ment an  affirmative  action  plan  for  equal 
employment  opportunity  in  all  aspects 
of  personnel  administration  as  specified 
in  45  CFR  70.4,  Equal  employment  op- 
portunity. The  affirmative  action  plan 
will  provide  for  specific  action  steps  and 
timetables  to  assure  equal  employment 
opportunity.  This  plan  shall  be  made 
available  for  review  upon  request. 

§  1386.22      Fiscal  administration. 

The  State  plan  shall  provide  for  such 
fiscal  control  and  fund  accounting  proce- 
dures as  may  be  necessary  to  assure  the 
proper  disbursement  of  and  accounting 
for  funds  paid  to  the  State  under  this 
Subpart. 

§  1386.23      Special  financial  and  techni- 
cal assistance  to  poverty  areas. 

The  State  plan  shall  provide  that  spe- 
cial financial  and  technical  assistance 
shall  be  given  to  areas  of  urban  or  rural 
poverty  in  providing  services  and  facili- 
ties for  persons  with  developmental  dis- 
abilities who  are  residents  of  such  areas. 

§  1386.24     Reports. 

The  State  plan  shall  provide  that  the 
State  agency  will  make  such  reports  in 
such  form  and  containing  such  informa- 
tion, and  at  such  time,  as  the  Secretary 
may  require,  and  will  comply  with  such 
provisions  as  he  may  find  necessary  to 
assure  the  correctness  and  verification 
of  such  reports.  These  reports  include, 
but  are  not  limited  to,  (a)  the  Develop- 
mental Disabilities  Office's  program  per- 
formance report  and  (b)  financial  re- 
ports. 

§  1386.2S     Methods  of  evaluation. 

(a)  The  State  plan  shall  describe  the 
methods  to  be  used  to  assess  the  effec- 
tiveness and  accomplishments  of  the 
State  in  meeting  the  needs  of  persons 
with  developmental  disabilities  in  the 
State. 

(b)  The  State  plan  shall  provide  for 
the  implementation  of  an  evaluation 
system  in  accordance  with  §  1385.11  of 
this  chapter. 

§  1386.26     Use  of  volunteers. 

The  State  plan  shall  provide  for  the 
maximum  utilization  of  all  available 
community  resources  including  volun- 
teers serving  under  t)je  Domestic  Volim- 
teer  Services  Act  of  1973  (87  Stat.  394) , 
and  other  appropriate  voluntary  organi- 
zations. The  use  of  such  services  shall 
supplement,  but  shall  not  be  in  lieu  of, 
paid  employees. 
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§  1386.27     Protection  of  employees*  in> 
terests. 

The  State  plan  shall  provide  for  fair 
and  equitable  arrangements  (as  deter- 
mined by  the  Secretary  after  consulta- 
tion with  the  Secretary  of  Labor)  to  pro- 
tect the  interests  of  employees  aflfected 
by  actions  to  carry  out  the  plan  de- 
scribed in  §  1386.42  including  arrange- 
ments designed  to  preserve  employee 
rights  and  benefits  and  to  provide  train- 
ing and  retraining  of  such  employees 
where  necessary  and  arrangements 
under  which  maximum  efforts  will  be 
made  to  guarantee  the  employment  of 
such  employees. 

§  1386.28     Membership  of  State  planning 
council. 

The  State  plan  shall  contain  a  cur- 
rent listing  of  the  members  of  the  State 
coimcil,  their  names,  and  the  constitu- 
ency, agency,  or  organization  each  rep- 
resents. 

§  1386.29      Identification  of   State   plan- 
ning council  staff. 

The  State  plan  shall  (a)  provide  that 
the  State  council  will  be  adequately 
staffed,  consistent  with  its  duties  and 
responsibilities;  (b)  identify  the  staff 
assigned  to  the  council;  and  (c)  specify 
that  the  staff  shall  be  responsible  to  the 
State  council. 

§  1386.30     Review    of    all    other    State 
plans. 

The  State  plan  shall  provide,  to  the 
maximum  extent  feasible,  for  an  oppor- 
tunity for  prior  review  and  comment  by 
the  State  council  of  all  State  plans  of 
the  State  which  relate  to  programs  af- 
fecting persons  with  developmental  dis- 
abilities. The  State  council's  responsibili- 
ties in  obtaining  timely  access  to  these 
other  State  plans,  and  the  council's  re- 
course if  the  plans  are  not  made  avail- 
able will  be  detailed  in  guidelines  to  be 
issued  by  the  Secretary. 

§  1386.31     Review  of  Sute  plan. 

The  State  plan  shall  provide  that  the 
State  council  will  from  time  to  time,  but 
not  less  often  than  annually,  review  and 
evaluate  its  State  plan  approved  imder 
this  subpart  and  submit  appropriate  re- 
visions to  the  Secretary. 

Provision  op  Services  and  Constrttctign 

OP   PACrLITIES 

§  1386.40     Goals  and  objectives. 

The  State  plan  shall  describe  clearly 
defined  long-range  goals  and  measurable 
short-term  objectives,  with  primary  con- 
sideration given  to  §§  1386.42  through 
1386.45  and  to  goals  which  may  be  es- 
tablished by  the  Secretaiy. 

§  1386.41      Allocation     of     grant     funds 
based  on  State  priorities. 

(a)  The  State  plan  shall  set  forth  pri- 
orities, policies,  and  procedures  for  the 
allocation  and  expenditure  of  funds  un- 
der the  plan,  based  on  the  established 
goals  and  objectives. 

(b)  Special  consideration  shall  be 
given  to  those  activities  (1)  which  are 
located  in  areas  of  urban  or  rural  pov- 


erty, or  (2)   which  provide  services  to 
the  more  severly  handicapped  persons. 

(c)  The  State  plan  shall  provide  that 
high  priority  for  t^iproval  shall  be  given 
to  those  activities  that  hold  significant 
promise  toward  the  alleviation  of  a  de- 
velopmental disability  or  toward  the  so- 
cial, personal,  physical,  or  economic 
habilitation  or  rehabilitation  of  individ- 
uals with  such  a  disability. 

§  1386.42     Deinstitutionalization. 

The  State  plan  goals,  objectives,  and 
strategies  shall  address:  (a)  The  elim- 
ination of  inappropriate  placement  in 
institutions  of  persons  with  develop- 
mental disabilities,  and  (b)  the  improve- 
ment of  the  quality  of  care  and  the  state 
of  surroundings  of  persons  who  are  ap- 
propriately placed  in  institutions. 

§  1386.43  Establishment  of  community 
program  alternatives  to  institutionali- 
zation. 

The  State  plan  shall  support  the  es- 
tablishment of  coirununity  programs  as 
alternatives  to  institutionalization  and 
support  such  programs  designed  to  pro- 
vide services  for  the  care  and  habilita- 
tion of  persons  with  developmental  dis- 
abilities, and  which  utilize,  to  the  msuii- 
mum  extent  feasible,  the  resources  and 
personnel  in  related  community  pro- 
grams to  assure  full  coordination  with 
such  programs  and  to  assure  the  provi- 
sion of  appropriate  supplemental  health, 
educational,  or  social  services  for  persons 
with  developmental  disabilities. 

§  1386.44  Early  screening,  diagnosis, 
and  evaluation. 

The  State  plan  shall  provide  for  early 
screening,  diagnosis,  and  evaluation  (in- 
cluding maternal  care,  developmental 
screening,  home  care,  infant  and  pre- 
school stimulation  programs,  and  parent 
counseling  and  training)  of  develop- 
mentally  disabled  infants  and  preschool 
children,  particularly  those  with  multi- 
ple handicaps. 

§  1386.45  Counseling,  prograni  coordi- 
nation, advocacy,  foUow-along,  and 
protective  services. 

The  State  plan  shall  provide  for  coun- 
seling, program  coordination,  follow- 
along  services,  protective  services,  and 
personal  advocacy  on  behalf  of  develop- 
mentally  disabled  adults. 

§  1386.46  Quality,  extent,  and  scope  of 
services  being  provided  or  to  be  pro- 
vided. 

(a)  The  State  plan  shall  describe  the 
quality,  extent,  and  scope  of  services 
being  provided,  or  to  be  provided,  in  im- 
plementing the  State  plan,  under  such 
other  State  plans  for  Federally  assisted 
State  programs  as  may  be  specified  by 
the  Secretary,  but  in  any  case  including 
the  following  Federally  assisted  pro- 
grams: Education  for  the  handicapped, 
vocational  rehabilitation,  public  assist- 
ance, medibal  assistance,  social  services, 
maternal  and  child  health,  crippled 
children's  services,  and  comprehensive 
health  and  mental  health  plans. 

(b)  The  State  plan  shall  describe  the 
quality,  extent,  and  scope  of  treatment. 


services,  and  habilitation  being  provided 
or  to  be  provided  in  implementing  the 
State  plan  to  person  with  developmental 
disabilities  from  funds  under  this  part. 

(1)  Quality.  The  State  plan  shall  pro- 
vide that  services  and  facilities  furnished 
under  the  State  plan  for  persons  with  de- 
velopmental disabilities  will  be  in  accord- 
ance with  the  standards  set  forth  in 
§  1386.17. 

(2>  Extent.  The  State  plan  shall  de- 
scribe the  extent  of  services  to  be  pro- 
vided under  the  plan  including:  (i>  The 
kinds  of  needs  to  be  met,  and  individuals 
to  be  served  isuch  as  type  and  severity  of 
disabilities,  age  groups,  economic  status) , 
(ill  the  geographic  location,  distribution, 
and  accessibility  of  services,  and  uii> 
other  relevant  factors. 

(3>  Scope.  The  State  plan  shall  de- 
scribe the  scope  of  the  services  to  be  pro- 
vided, taking  into  account  Federally - 
aided  State  and  local  programs  involved, 
manpower,  and  financial  resources,  and 
other  factors,  directed  toward  the  allevi- 
ation of  developmental  disabilities,  or  to- 
ward the  social,  personal,  physical  or 
economic  habilitation,  or  rehabilitation 
of  individuals  with  such  disabilities. 

(c>  The  State  plan  shall  describe  how 
Federal  funds  allotted  to  the  State  will 
be  used  to  complement  and  augment 
rather  than  duplicate  or  replace  services 
and  facilities  which  are  eligible  for  Fed- 
eral assistance  imder  other  State  pro- 
grams. 

§  1386.47     Habilitation  pUns. 

For  the  purpose  of  complying  with  the 
assurance  regarding  individual  habilita- 
tion plans  (§  1386.1(b)  (5)  ix) ),  the  State 
plan  shall  describe  the  methods  to  be 
used  to  facilitate  an  annual  review  of 
the  individual  plans.  The  State  nlan  shall 
also  describe  the  requirements  of  the 
habilitation  plan  which  shall  include  at 
least  the  following:  (a)  The  plan  shall 
be  in  writing. 

(b)  The  plan  shall  be  developed  jointly 
by  (1)  a  representative(s)  of  the  pro- 
gram primarily  repsonsible  for  delivering 
or  coordinating  the  delivery  of  services 
to  the  person  for  whom  the  plan  is  es- 
tablished, (2)  such  person,  and  (3)  where 
appropriate,  such  person's  iiarents  or 
guardian  or  other  representative. 

(c)  Such  plan  shall  contain  a  state- 
ment of  the  long-term  habilitation  goals 
for  the  i)erson  and  the  intermediate 
habihtation  objectives  relating  to  the  at- 
tainment of  such  goals.  Such  objectives 
shall  be  stated  specifically  and  in  se- 
quence and  shall  be  expressed  in  behav- 
orial  or  other  terms  that  provide  meas- 
urable indices  of  progress.  The  plan 
shall  (1)  describe  how  the  objectives  will 
be  achieved  and  the  barriers  that  might 
intrefere  with  the  achievement  of  them. 
(2)  state  objective  criteria  and  an  evalu- 
ation procedure  and  schedule  for  deter- 
mining whether  such  goals  and  objectives 
are  being  achieved,  and  (3)  provide  for 
a  program  coordinator  who  will  be  re- 
sponsible for  the  implementation  of  the 
plan. 

(d)  The  plan  shall  contain  a  statement 
(in  readily  understandable  form)  of  spe- 
cific habilitation  services  to  be  provided, 
shall  identify  each  agency  which  will  de- 
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liver  such  services,  shall  describe  the  per- 
sonnel (and  their  qualifications)  neces- 
sary for  the  provision  of  such  services, 
and  shall  specify  the  date  of^e  initia- 
tion of  each  service  to  be  provided  and 
the  anticipated  duration  of  each  such 
service 

(e)  The  plan  shall  specify  the  role  and 
■objectives  of  all  parties  to  the  imple- 
mentation of  the  plan. 

(f )  Each  habilitation  i>lan  shall  be  re- 
viewed at  least  annually  by  the  agency 
primarily  responsible  for  the  delivery  of- 
services  to  the  person  for  whom  the  plan 
was  established  or  responsible  for  the 
coordination  of  the  delivery  of  services 
to  such  person.  In  the  course  of  the  re- 

•  view,  such  person  and  ttie  person's  par- 
ents or  guardian  or  other  representative 
shall  be  given  an  opportimity  to  review 
such  plan  and  to  partidpate  in  its  re- 
vision. ' 

§  1386.48     Program  for  constmction  of 
facilities. 

When  a  specific  portion  of  the  State's 
allotment  is  set  aside  for  construction, 
the  State  plan  shall  provide  for  the  de- 
velopment of  a  program  of  construction, 
renovation,  or  modernization  of  facilities 
for  the  provision  of  services  for  persons 
with  developmental  disabilities.  Such  a 
program  shall  (a)  be  based  on  a  state- 
wide inventory  of  existing  facilities  and 
a  survey  of  need;  (b)  spt  forth  the  rela- 
tive need  in  accordance  with  S  1386.41 ; 
(c)  assign  priority  to  tB  e  construction  of 
projects  in  order  of  reltiive  need  insofar 
as  funds  are  available3or  costs  of  con- 
struction and  costs  oLaSnaintenance  and 
operation  of  such  projtcts. 

g  1386.49     Opportunity  for  appeal  and 
hearing. 

The  State  plan  shall  provide  for  an 
onportunity  for  appeal  to  and  hearing 
before  the  State  agency  for  construction 
to  every  applicant  for  a  construction 
project  who  is  dissatisfied  with  any  action 
of  the  State  agency  for  construction  re- 
garding its  application. 

Design  for  Ibsplzmentation 

§  1386.50     Design  for  implementation  of 
State  plan. 

(a)  The  State  plan  shall  contain  a 
design  for  implementation  which  shall 
include  (1)  details  of  the  methods  to  be 
used  to  implement  the  State  plan,  (2) 
specific  objectives  to  achieve  the  goals 
set  forth  in  the  State  iJlan.  (3)  a  listing 
of  the  programs  and  resources  to  be  used 
to  meet  such  objectives,  (4)  priorities  for 
spending  of  funds  provided  under  this 
Subpart,  (5)  a  detailed  plan  for  the  use 
of  such  funds,  and  (6)  a  method  for 
periodic  evaluation  of  the  design's  effec- 
tiveness in  meeting  such  objectives. 

(b)  The  designated  State  agency  is  re- 
sponsible for  selecting  from  alternative 
strategies  those  best  methods  which  will 
achieve  the  goals  and  annual  objectives 

■as  developed  by  the  State  council.  The 
design  for  implementation  shall  identify 
the  programs  and  activities  related  to 
each  of  the  objectives  set  forth  in  accord- 
ance with  §§  1386.4a through  1386.45  and 
the  amount  of  funds  allocated  to  each 


objective.  The  expenses  of  the  State 
coimcil  are  to  be  included  In  the  design 
for  implementation. 

(c)  The  design  for  implementation  is 
to  be  submitted  annually  as  part  of  the 
annual  State  plan  revision.  Revisions  to 
the  design  for  implementation  may  be 
made  as  necessary  by  the  designated 
Btate  administering  agency  and  shall  be 
approved  by  the  State  council  prior  to 
submission  to  the  Secretary. 

Subpart  B — State  Planning  Council 

§  1386.60     Role  of  State  planning  cotm- 
cil. 

The  role  of  the  State  council  is  to 
supervise  the  developmCTit  of  and  ap- 
prove the  State  plan  prepared  by  the 
designated  State  agency  (ies)  by  provid- 
ing guidance  through  the  establishment 
of  goals  and  objectives,  identification  of 
gaps,  and  the  setting  of  priorities  for  the 
allocation  of  funds.  In  order  to  establish 
credible  goals,  the  State  council  shall  be 
responsible  for  needs  assessment,  analy- 
sis of  programs  currently  and  potentially 
capable  of  providing  services  to  the  de- 
velopmentally  disabled,  and  establish- 
ment of  priorities  to  deal  with  identified 
gaps.  The  State  council  shall  establish 
methods  for  monitoring  and  evaluating 
the  implementation  of  the  State  plan  to 
ensure  that  established  goals  and  objec- 
tives are  lieing  achieved. 

§  1386.61      Establishment  of  State  plan- 
ning council. 

(a)  Each  State  which  receives  assist- 
ance under  this  part  shall  establish  a 
State  council  which  will  serve  as  an  ad- 
vocate for  persons  with  developmental 
disabilities.  The  members  shall  be  ap- 
pointed by  the  Governor  of  the  State. 

(b)  Membership.  Each  State  planning 
council  shall  at  all  times  include  in  its 
membership  representatives  of  the  prin- 
cipal State  agencies,  local  agencies,  and 
nongovernmental  agencies,  and  groups 
concerned  with  services  to  persons  with 
developmental  disabilities.  As  a  mini- 
mum, the  following  Federal/State  pro- 
grams must  be  represented  by  the  State 
agency  membership  on  the  council :  Edu- 
cation of  the  handicapped,  vocational 
rehabilitation,  public  assistance,  medical 
assistance,  social  services,  maternal  and 
child  health,  crippled  children's  services, 
comprehensive  health  planning,  and 
mental  health.  At  least  one-third  of  the 
membership  of  such  a  council  shall  con- 
sist of  persons  with  developmental  dis- 
abilities, or  their  parents  or  guardians, 
who  are  not  oCHcers  or  directors  of  an  en- 
tity, or  employees  of  any  State  agency 
or  of  any  other  entity,  which  receives 
fimds  or  provides  services  under  this 
part.  I 

§  1386.62     Adequate  staff.  ■ 

Each  State  receiving  assistance  under 
this  Part  shall  engage  for  its  State  coun- 
cil personnel  adequate  to  insure  that  the 
council  has  the  capacity  to  fulfill  its 
responsibilities  and  that  the  staff  shall 
be  responsible  to  the  State  council.    I 

§  1386.63     Duties  of  the  State  planning 
council. 

The  State  coimcil  shall — 


(a)  Supervise  the  development  of  and 
approve  the  State  plan  required  by  this 
part; 

(b)  Monitor  and  evaluate  the  imple- 
mentation of  such  State  plan; 

(c)  To  the  maximum  extent  feasible, 
review  and  comment  on  all  State  plans 
in  the  State  which  relate  to  programs 
affecting  persons  with  developmental  dis- 
abilities; 

(d)  Submit  to  the  Secretary,  through 
the  Governor,  such  periodic  reports  as 
the  Secretary  may  reasonably  request; 
and 

(e)  Submit  revisions  of  the  State  plan 
to  the  Secretary. 

Subpart  C — Protection  and  Advocacy  of 
Individual  Rights 

§  1386.70     State    system    for    protection 
and  advocacy  of  individual  rights. 

(a)  As  a  condition  to  a  State's  receiv- 
ing an  allotment  imder  Subpart  A  of  this 
part,  the  State  shall  provide  assurances 
satisfactory  to  the  Secretary  that  not 
later  than  October  1,  1977,  (1)  the  State 
will  have  in  effect  a  system  to  protect  and 
advocate  the  rights  of  persons  with  de- 
velopmental disabilities,  (2)  such  system 
will  have  the  authority  to  pursue  legal, 
administrative,  and  other  appropriate 
remedies  to  insure  the  protection  of  the 
rights  of  such  persons  who  are  receiv- 
ing treatment,  services,  or  habilitation 
within  the  State,  and  (3)  such  system 
will  be  independent  of  any  State  agency 
which  provides  treatment,  services,  or 
habilitation  to  persons  with  developmen- 
tal disabilities.  The  Secretary  shall  not 
make  an  allotment  under  Subpart  A  of 
this  part  to  a  State  for  any  fiscal  year 
beginning  after  September  30,  1977,  un- 
less the  State  has  in  effect  such  a  system. 

(b)  The  Governor  shall  designate  the 
agency  responsible  for  administering  the 
protection  and  advocacy  system  and 
shall  approve  the  advocacy  plan  prior  to 
the  approval  of  the  Secretary.  Such  plan 
is  to  be  submitted  in  accordance  with 
this  section  and  guidelines  established 
by  the  Secretary. 

(c)  The  allotment  to  the  State  shall 
be  computed  in  accordance  with  §  1386.10 
(a),  (b)  except  that  the  allotment  to  a 
State  in  any  fiscal  year  shall  not  be  less 
than  $20,000. 

Subpart  D — Practice  and  Procedure  for 
Hearings  to  States  on  Conformity  of  De- 
velopmental Disabilities  Plans  to  Federal 
Requirements 

GENERAL 

§  1386.80     Definitions. 

For  purposes  of  this  Subpart  only : 

(a)  The  term  "DDO"  means  Devel- 
opmental Disabiilties  GfiBce. 

(b)  The  term  "designee"  means  any 
other  individual  so  designated  by  the 
Secretary's  delegate. 

(c)  The  term  "Secretary"  means  the 
Secretary  of  the  Department  of  Health, 
Education,  and  Welfare. 

(d)  The  term  "Secretary's  delegate" 
means  the  Assistant  Secretary  for  Hu- 
man Development,  or  the  Director,  De- 
velopmental Disabilities  OflBce. 
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§  1386.81     Scope  of  rules. 

(a)  The  rules  of  procedure  in  this 
Subpart  govern  the  practice  for  hear- 
ings afforded  by  the  Department  to 
States  pursuant  to  §  1386.2  or  §  1386.16, 
and  the  practice  relating  to  decisions 
upon  such  hearings. 

(b)  Nothing  in  this  part  is  intended  to 
preclude  or  limit  negotiations  between 
the  Department  and  the  State,  whether 
before,  during,  or  after  the  hearing  to  re- 
solve the  issues  which  are,  or  otherwise 
would  be,  considered  at  the  hearing. 
Such  negotiations  and  resolution  of  is- 
sues are  not  part  of  the  hearing,  and  are 
not  governed  by  the  rules  in  this  subpart, 
except  as  expressly  provided  herein. 

§  1386.82     Records  to  be  public. 

All  pleadings,  correspondence,  exhibits, 
transcripts  of  testimony,  exceptions, 
briefs,  decisions,  and  other  documents 
filed  in  the  docket  in  any  proceeding  may 
be  inspected  and  copied  in  the  office  of 
the  DDO  Hearing  Clerk.  Inquiries  may 
be  made  at  the  Central  Information  Cen- 
ter, Department  of  Health,  Education, 
and  Welfare,  330  Independence  Avenue, 
S.W.,  Washington,  D.C.  20201. 

§  1386.83     Use  of  gender  and  number. 

As  used  in  this  part,  words  importing 
the  singular  number  may  extend  and  be 
applied  to  several  persons  or  things,  and 
vice  versa.  Words  importing  the  mascu- 
line gender  may  be  applied  to  females  or 
organizations. 

§  1386.84     Suspension  of  rules. 

Upon  notice  to  all  parties,  the  Secre- 
tary's delegate  or  the  presiding  officer, 
with  respect  to  matters  pending  before 
him  and  within  his  jurisdiction,  may 
modify  or  waive  any  rule  in  this  part, 
unless  otherwise  expressly  provided,  upon 
determination  that  no  party  will  be  im- 
duly  prejudiced  and  the  ends  of  justice 
will  thereby  be  served. 

§  1386.85     Filing  and  service  of  papers. 

(a)  All  papers  in  the  proceedings  shall 
be  filed  with  the  DDO  Hearing  Clerk  in 
an  original  and  two  copies.  Originals  only 
of  exhibits  and  transcripts  of  testimony 
need  be  filed. 

(b)  All  papers  in  the  proceedings  shall 
be  served  on  all  parties  by  personal  de- 
livery or  by  mail.  Service  on  the  party's 
designated  representative  will  be  deemed 
service  upon  the  party. 

Preuhinary  Matters — Notice  and 
Parties 

§  1386.90     Notice  of  hearing  or  oppor- 
tunity for  hearing. 

Proceedings  are  commenced  by  mailing 
a  notice  of  hearing  or  opportunity  for 
hearing  from  the  Secretary's  delegate  to 
the  State  coimcil  and  the  designated 
State  agency.  The  notice  shall  state  the 
time  and  place  for  the  hearing,  and  the 
issues  which  will  be  considered,  and  shall 
be  published  in  the  Federal  Register. 

§  1386.91      Time  of  hearing. 

The  hearing  shall  be  scheduled  not  less 
than  30  days  nor  more  than  60  days  after 


the  date  notice  of  the  hearing  is  fur- 
nished to  the  State. 

§  1386.92     FUce. 

The  hearing  shall  be  held  in  the  city 
in  which  the  regional  office  of  the  De- 
partment is  located  or  in  such  other  place 
as  is  fixed  by  the  Secretary's  delegate  in 
light  of  the  circumstances  of  the  case, 
with  due  regard  for  the  convenience  and 
necessity  of  the  parties  or  their  repre- 
sentatives. 

§  1386.93      Issues  at  hearing. 

(a)  The  Secretary's  delegate  may, 
prior  to  a  hearing  under  §  1386.2  or 
I  1386.16,  notify  the  State  in  writing  of 
additional  issues  which  will  be  considered 
at  the  hearing,  and  such  notice  shall  be 
published  in  the  Federal  Register.  If 
such  notice  is  furnished  to  the  State  less 
than  20  days  before  the  date  of  the  hear- 
ing, the  State  or  any  other  party,  at  Its 
request,  shall  be  granted  a  postponement 
of  the  hearing  to  a  date  20  days  after 
such  notice  was  furnished,  or  such  later 
date  as  may  be  agreed  to  by  the  Secre- 
tary's delegate. 

(b)  If ,  as  a  result  of  negotiations  be- 
tween the  E>epartment  and  the  State, 
the  submittal  of  a  plan  amendment,  a 
change  in  the  State  program  or  other 
actions  by  the  State,  any  Issue  is  re- 
solved in  whole  or  in  part,  but  new  or 
modified  issues  are  presented,  as  specified 
by  the  Secretary's  delegate,  the  hearing 
shall  proceed  on  such  new  or  modified 
issues. 

(c)  (1)  If  at  any  time,  whether  prior 
to  during  or  after  the  hearing  the  Sec- 
retary's delegate  finds,  that  the  State 
has  come  into  compliance  with  Federal 
requirements  on  any  issue  in  whole  or 
in  part  he  shall  remove  such  issue  from 
the  proceedings  in  whole  or  in  part  as 
may  be  appropriate.  If  all  issues  are 
removed  he  shall  terminate  the  hearing. 

(2^  Prior  to  the  removal  tJf  any  issue 
from  the  hearing  In  whole  or  in  part  the 
Secretary's  delegate  shall  provide  all  par- 
ties other  than  the  Department  and  the 
State  (see  §  1386.94(b))  with  the  state- 
ment of  his  intention  and  the  reasons 
therefor  and  a  copy  of  the  proposed  State 
plan  provision  on  which  the  State  and  he 
have  settled  and  the  parties  shall  have 
oportunity  to  submit  in  writing  within 
15  days,  for  the  consideration  of  the 
Secretary's  delegate  and  for  the  record, 
their  views  as  to,  or  any  Information 
bearing  upon,  the  merits  of  the  proposed 
plan  provision  and  the  merits  of  the 
reasons  of  the  Secretary's  delegate^or 
removing  the  issue  from  the  hearing. 

(d)  The  Issues  considered  at  the  hear- 
ing shall  be  limited  to  those  issues  of 
which  the  State  is  notified  as  provided 
in  §  1386.90  and  paragraph  (a)  of  this 
section,  and  new  or  modified  issues  de- 
scribed in  paragraph  (b)  of  this  section, 
and  shall  not  include  issues  or  parts  of 
issues  removed  from  the  proceedings  pur- 
suant to  paragraph  (c)  of  this  section. 

§  1386.94     Request     to     participate     in 
hearing. 

(a)  The  Department  and  the  State 
council  and  the  designated  State  agency 


are  parties  to  the  hearing  without  mak- 
ing a  specific  request  to  participate. 

(b)  (1)  Other  individuals  or  groups 
may  be  recognized  as  parties,  if  the  is- 
sues to  be  considered  at  the  hearing  have 
caused  them  injury  and  their  interest  is 
within  the  zone  of  interests  to  be  pro- 
tected by  the  governing  Federal  staftite. 

(2)  Any  individual  or  group  wishing 
to  participate  as  a  party  shall  file  a  peti- 
tion with  the  DDO  Hearing  Clerk  within 
15  days  after  notice  of  the  hearing  has 
been  published  in  the  Federal  Register. 
and  shall  serve  a  copy  on  each  party  of 
record  at  that  time  in  accordance  with 
§  1386.85(b).  Such  petition  shall  c<ki- 
cisely  state  (i)  petitioner's  Interest  in  the 
proceeding,  (11)  who  will  appear  for  peti- 
tioner, (iii)  the  issues  on  which  peti- 
tioner wishes  to  participate,  and  (iv) 
whether  petitioner  intends  to  present 
witnesses. 

(3)  Any  party  may,  within  5  days  of 
receipt  of  such  petition,  file  comments 
thereon. 

<  4  >  The  presiding  officer  shall  prompt- 
ly determine  whether  each  petitioner 
has  the  requisite  interest  in  the  proceed- 
ings and  shall  permit  or  deny  participa- 
tion accordingly.  Where  petitions  to 
participate  as  parties  are  made  by  indi- 
viduals or  groups  with  common  inter- 
ests, the  presiding  officer  may  request  all 
such  petitioners  to  designate  a  single  rep- 
resentative, or  he  may  recognize  one  or 
more  of  such  petitioners  to  represent  all 
such  petitioners.  The  presiding  officer 
shall  give  each  petitioner  written  notice 
of  the  decision  on  his  petition,  and  if  the 
petition  is  denied,  he  shall  briefiy  state 
the  grounds  for  denial. 

(c)  (1)  Any  Interested  person  or  orga- 
nization wishing  to  participate  as  amiciu 
curiae  shall  file  a  petition  with  the  DDO 
Hearing  CHerk  before  the  commencement 
of  the  hearing.  Such  petition  shall  con- 
cisely state  (i)  the  petitioner's  interest 
in  the  hearing,  (11)  who  will  represent  the 
petitioner,  and  (iii)  the  issues  on  which 
petitioner  intends  to  present  argument. 
The  presiding  officer  may  grant  the  peti- 
tion if  he  finds  that  the  petitioner  has  a 
legitimate  interest  in  the  proceedings, 
that  such  participation  will  not  unduly 
delay  the  outcome  and  may  contribute 
materially  to  the  proper  disposition  of 
the  Issues.  An  amicus  curiae  is  not  a 
party  but  may  participate  as  provided  in 
this  paragraph. 

(2)  An  amicus  curiae  may  present  a 
brief  oral  statement  at  the  hearing,  at 
the  point  In  the  proceedings  specified  by 
the  presiding  officer.  He  may  submit  a 
written  statement  of  position  to  the  pre- 
siding officer  prior  to  the  beginning  of  a 
hearing,  and  shall  serve  a  copy  on  each 
party.  He  may  also  submit  a  brief  or 
written  statement  at  such  time  as  the 
parties  submit  briefs,  and  shall  serve  a 
copy  on  each  party. 

Hearing  Procedures 

§  1386.100     Who  presidca. 

(a)  The  presiding  officer  at  a  hearing 
shall  be  the  Secretary's  delegate  or  his 
designee. 
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(b)  The  designation  of  the  presiding 
officer  shall  be  in  writing.  A  copy  of  the 
designation  shall  be  served  on  all  parties. 

§  1386.101     Authority  of  presiding  offi- 
cer. 

(a)  The  presiding  ofiQcer  shall  have 
the  duty  to  conduct  a  fair  hearing,  to 
aToid  delay,  maintain  order,  and  make  a 
record  of  the  proceedings.  He  shall  have 
aD  powers  necessary  to  accomplish  these 
ends,  including,  but  not  limited  to,  the 
power  to: 

(1)  Change  the  date,  time,  and  place 
of  the  hearing,  upon  due  notice  to  the 
parties.  This  inclu<Jes  the  power  to  con- 
tinue the  hearing'  in  whole  or  in  part. 

(2)  Hold  conferences  to  settle  or  sim- 
plify the  issues  in  a  proceeding,  or  to  con- 
sider other  matters  that  may  aid  in  the 
expeditious  disposition  o|  the  proceeding. 

(3)  Regulate  participation  of  parties 
and  amici  curiae  and  require  parties  and 
amici  curiae  to  state  their  position  with 
respect  to  the  various  issues  in  the  pro- 
ceeding. 

(4)  Administer  oaths  and  affirmations. 

<5)  Rule  on  motions  and  other  proce- 
dural items  on  matters  pending  before 
him,  Including  Issuance  of  protective  or- 
ders or  other  relief  to  a  party  against 
whom  discovery  is  sought. 

(6)  Regulate  the  course  of  the  hearing 
and  conduct  of  counsel  therein. 
'(7)  Examine  witnesses. 

(8)  Receive,  rule  on,  exclude,  or  limit 
evidence  or  discovery. 

(9)  Fix  the  time  for  filing  motions,  pe- 
titions, briefs,  or  other  items  in  matters 
pending  before  him. 

(10)  If  the  presiding  officer  is  the  Sec- 
retary's delegate,  make  a  final  decision. 

(11)  If  the  presiding*  ofBcer  is  a  hear- 
ing examiner,  certify  the  entire  record 
including  his  recommended  findings  and 
proposed  decision  to  the  Secretary's  dele- 
gate. 

(12)  Take  any  action  authorized  by 
the  rules  in  this  part  or  in  conformance 
with  the  provisions  of  5  U.S.C.  551-559. 

(b)  The  presiding  officer  does  not  have 
authority  to  compel  by  subpoena  the 
production  of  witnesses,  papers,  or  other 
evidence. 

(c)  If  the  presiding  officer  is  a  hearing 
examiner,  his  authority  pertains  to  the 
Issues  of  compliance  by  a  State  with 
Federal  requirements  which  are  to  be 
considered  at  the  hearing,  and  does  not 
extend  to  the  question  of  whether,  in 

'  case  of  any  noncompliance.  Federal  pay- 
ments will  not  be  made  in  respect  to  the 
entire  State  plan  or  will  be  limited  to 
categories  under  or  parts  of  the  State 
plan  affected  by  such  noncompliance. 

§  1386.102     RighU  of  {i^rties. 

All  parties  may: 

(a)  Appear  by  counsel  or  other  au- 
thorized representative,  in  all  hearing 
liroceedings. 

(b)  Participate  in  any  prehearing  con- 
ference held  by  the  presiding  officer. 

(c)  Agree  to  stipulations  as  to  facts 
which  will  be  made  a  part  of  the  record. 

(d)  Make  opening  statements  at  the 
hearing. 

(e)  Present  relevant  evidence  on  the 
Issues  at  the  hearing. 


(f)  Present  witnesses  who  then  must 
be  available  for  cross-examination  by  all 
other  parties. 

<g)  Present  oral  arguments  at  the 
hearing. 

(h)  Submit  written  briefs,  proposed 
findings  of  fact,  and  proposed  conclu- 
sions of  law,  after  the  hearing. 

§  1386.103     Discovery. 

The  Department  and  any  party  named 
in  the  Notice  issued  pursuant  to  §  1386.90 
shall  have  the  right  to  conduct  discovery 
(including  depositions)  against  oppos- 
ing parties.  Rules  26-37  of  the  Federal 
Rales  of  Civil  Procedure  shall  apply  to 
such  proceedings;  there  will  be  no  fixed 
rifle  on  priority  of  discovery.  Upon  writ- 
ten motion,  the  presiding  officer  shall 
promptly  rule  upon  any  objection  to  such 
discovery  action  initiated  pursuant  to 
this  section.  The  presiding  officer  shall 
also  have  the  power  to  grant  a  protec- 
tife  order  or  relief  to  any  party  against 
whom  discovery  is  sought  and  to  restrict 
or  control  discovery  so  as  to  prevent  un- 
due delay  in  the  conduct  of  the  hearing. 
Upon  the  failure  of  any  party  to  make 
discovery,  the  presiding  officer  may,  in 
his  discretion,  issue  ainy  order  and  im- 
pose any  sanction  (other  than  contempt 
orders)  authorized  by  Rule  37  of  the  Fed- 
eral Rules  of  Civil  Procedure. 

§  1386.104     Evidentiary  purpose. 

The  hearing  is  directed  to  receiving 
factual  evidence  and  expert  opinion  tes- 
timony related  to  the  issues  in  the  pro- 
ceeding. Argument  will  not  be  received 
in  evidence;  rather  it  should  be  present- 
ed in  statements,  memoranda,  or  briefs, 
as  determined  by  the  presiding  officer. 
Brief  opening  statements,  which  shall  be 
limited  to  statement  of  the  party's  posi- 
tion and  what  he  intends  to  prove,  may 
be  made  at  hearings. 

§  1386.105     Evidence. 

(a)  Testimony.  Testimony  shall  be  giv- 
en orally  under  oath  or  affirmation  by 
witnesses  at  the  hearing.  Witnesses  shaD 
be  available  at  the  hearing  for  cross-ex- 
amination by  all  parties. 

(b)  Stipulations  and  exhibits.  Two  or 
more  parties  may  agree  to  stipulations  of 
fact.  Such  stipulations,  or  any  exhibit 
proposed  by  any  party,  shall  be  ex- 
changed at  the  prehearing  conference  or 
otherwise  prior  to  the  hearing  if  the  pro- 
siding  officer  so  requires. 

(c)  Rules  of  evidence.  Technical  nilas 
of  evidence  shall  not  apply  to  hearings 
confucted  pursuant  to  this  part,  but 
rules  or  principles  designed  to  assure  pro- 
duction of  the  most  credible  evidence 
available  and  to  subject  testimony  to  test 
by  cross-examination  shall  be  applied 
where  reasonably  necessary  by  the  pre- 
siding officer.  A  witness  may  be  cross- 
examined  on  any  matter  material  to  the 
proceeding  without  regard  to  the  scope 
of  his  direct  examination.  The  presiding 
officer  may  exclude  irrelevant.  Immater- 
ial, or  unduly  repetitious  evidence.  All 
documents  and  other  evidence  offered  or 
taken  for  the  record  shall  be  open  to  ex- 
amination by  the  parties  and  opportunity 
shall  be  given  to  refute  facts  and  argu- 


ments advanced  on  either  side  of  the 
issues. 

§  1386.106     Exclusion  from  hearing  for 
misconduct. 

Disrespectful,  disorderly,  or  contuma- 
cious language  or  contemptuous  conduct, 
refusal  to  comply  with  directions,  or  con- 
tinued use  of  dilatory  tactics  by  any  per- 
son at  the  hearing  before  a  presiding 
officer  shall  constitute  grounds  for  im- 
mediate exclusion  of  such  person  from 
the  hearing  by  the  presiding  officer. 

§  1386.107     Unsponsored     written     ma- 
terial. 

Letters  expressing  views  or  urging  ac- 
tion and  other  unsponsored  written 
material  regarding  matters  in  issue  in 
a  hearing  will  be  placed  in  the  corre- 
spondence section  of  the  docket  of  the 
proceeding.  These  data  are  not  deemed 
part  of  the  evidence  or  record  in  the 
hearing. 

§  1386.108     Official  transcript. 

The  Department  will  designate  the 
official  reporter  for  all  hearings.  The  of- 
ficial transcripts  of  testimony  taken, 
together  with  any  stipulations,  exhibits, 
briefs,  or  memoranda  of  law  filed  there- 
with shall  be  filed  with  the  Department. 
Transcripts  of  testimony  in  hearings  may 
be  obtained  from  the  official  reporter  by 
the  parties  and  the  public  at  rates  not 
to  exceed  the  maximum  rates  fixed  by 
the  contract  between  the  Department 
and  the  reporter.  Upon  notice  to  all  par- 
ties, the  presiding  officer  may  authorize 
corrections  to  the  transcript  which  in- 
volve matters  of  substance. 

§  1 386. 1 09     Record  for  decision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers  and  requests  filed  in  the 
proceedings,  except  the  correspondence 
section  of  the  docket,  including  rulings 
and  any  recommended  or  initial  decision 
shall  constitute  the  exclusive  record  for 
decision. 

POSTHEARING   PROCEDtmES,   DECISIONS 
§  1386.1 10     Posthearing  briefs. 

The  presiding  officer  shall  fix  the  time 
for  filing  posthearing  briefs  which  shall 
not  exceed  20  days  after  termination  of 
the  hearing.  Such  briefs  may  contain 
proposed  findings  of  fact  and  conclusions 
of  law,  and,  if  permitted,  reply  briefs. 

§  1386.111     Decisions  following  hearing. 

(a)  If  the  Secretary's  delegate  is  the 
presiding  officer,  he  shall,  when  the  time 
for  submission  of  posthearing  briefs  has 
expired,  issue  his  decision  within  60  days. 

(b)  (1)  If  a  hearing  examiner  is  the 
presiding  officer,  he  shall,  within  30  days 
of  the  time  for  submission  of  posthearing 
briefs  has  expired,  certify  the  entire  rec- 
ord, including  his  recommended  findings 
and  propxjsed  decision,  to  the  Secretary's 
delegate.  The  Secretary's  delegate  shall 
serve  a  copy  of  the  recommended  findings 
and  proposed  decision  upon  all  parties, 
and  amici,  if  any. 

(2)  Any  party  may,  within  20  days, 
file  with  the  Secretary's  delegate  excep- 
tions to  the  recommended  findings  and 
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proposed  decision  and  a  supporting  brief 
or  statement. 

(3)  The  Secretary's  delegate  shall 
thereupon  review  the  recommended  deci- 
sion and,  within  60  days  of  its  issuance, 
issue  his  own  decision. 

(c)  If  the  Secretary's  delegate  con- 
cludes: 

(1)  In  the  case  of  a  hearing  imder 
S  1386.2,  that  a  State  plan  does  not  com- 
ply with  Federal  requirements,  he  shall 
also  specify  whether  the  State's  total  al- 
lotment for  the  fiscal  year  will  not  be 
authorized  for  the  State  or  whether,  in 
the  exercise  of  his  discretion,  the  allot- 
ment will  be  limited  to  categories  under 
or  parts  of  the  State  plan  not  affected  by 
such  noncompliance; 

(2)  In  the  case  of  a  hearing  pursuant 
to  §  1386.16,  that  the  State  is  not  com- 
plying with  requirements  of  the  State 
plan  he  shall  also  specify  whether  fur- 
ther payments  will  not  be  made  to  the 
State  or  whether,  in  the  exercise  of  his 
discretion,  payments  will  be  limited  to 
categories  under  or  parts  of  the  State 
plan  not  affected  by  such  noncompliance. 
The  Secretary's  delegate  may  ask  the 
parties  for  recommendations  or  briefs 
or  may  hold  conferences  of  the  parties 
on  these  questions. 

(d)  The  decision  of  the  Secretary's 
delegate  under  this  section  shall  be  the 
final  decision  of  the  Secretary  and  shall 
constitute  "final  agency  action"  within 
the  meaning  of  5  U.S.C.  704  and  the  "Sec- 
retary's action"  within  the  meaning  of 
section  138  of  the  Act.  The  Secretary's 
delegate's  decision  shall  be  promptly 
served  on  all  parties,  and  amici,  if  any. 

§  1386.112     Effective  date  of  decision  by 
Secretary's  delegate. 

(a)  If,  in  the  case  of  a  hearing  pur- 
suant to  §  1386.2,  the  Secretary's  dele- 
gate concludes  that  a  State  plan  does  not 
comply  with  Federal  requirements,  and 
his  decision  provides  that  the  allotment 
will  be  authorized  but  limited  to  cate- 
gories under  or  parts  of  the  State  pl£ui 
not  affected  by  such  nonccMnpliance,  his 
decision  shall  specify  the  effective  date 
for  the  authorization  of  the  allotment. 

(b)  If,  in  the  case  of  a  hearing  pur- 
suant to  §  1386.16,  the  Secretary's  dele- 
gate concludes  that  the  State  is  not  com- 
plsring  with  requirements  of  the  State 
plan,  his  decision  that  further  payments 
will  not  be  made  to  the  State,  or  pay- 
ments will  be  limited  to  categories  under 
or  parts  of  the  State  plan  not  affected, 
shall  specify  the  effective  date  for  the 
witliholding  of  Federal  f  imds. 

(c)  The  effective  date  shall  not  be 
earUer  than  the  date  of  the  decision  of 
the  Secretary's  delegate  and  shall  not  be 
later  than  the  first  day  of  the  next  cal- 
endar quarter. 

(d)  The  provisions  of  this  section  may 
not  be  waived  pursuant  to  S  1386.84. 
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1387.13  Approval  of  applications. 

1387.14  Priority. 

Subpart  B — Special  Pro|«ct  Grants 
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1387.23  Application  content  and  procedures. 

Authority:  Pub.  L.  91-517;  Pub.  L.  94- 
103. 

Subpart  A — University  Affiliated  Facilities 

Demonstration  and  Training  Grants 

§  1387.1      Purpose  of  grant  funds. 

Demonstration  and  training  grants 
authorized  under  the  Act  may  be  made 
for  the  purpose  of: 

(a)  Assisting  university  aflfiliated 
facilities  in  meeting  the  cost  of  admin- 
istering and  operating  demonstration 
facilities  for  the  provision  of  exemplary 
services  for  persons  with  developmental 
disabilities,  or  for  interdisciplinary  train- 
ing programs  for  personnel  needed  to 
render  specialized  services  for  persons 
with  developmental  disabilities ; 

(b)  Supplementing  one  or  more  uni- 
versity affiliated  faculties  funded  under 
these  regulations  to  conduct  a  feasibility 
study  of  the  ways  in  which  a  satellite 
center  can  be  established  and  operated 
in  areas  not  presently  served  by  a  univer- 
sity aflaiiated  facility.  These  satellite  cen- 
ters shall  provide  services  to  persons  with 
developmental  disabilities  in  coordina- 
tion with  existing  facilities  funded  under 
these  regulations  or  from  any  other  Fed- 
erally supported  program.  Supplemental 
grants  to  university  affiliated  facilities 
for  a  feasibility  study  may  not  exceed 
$25,000;  and 

(c)  Paying  part  of  the  costs  of  estab- 
lishing and  assisting  satellite  centers  in 
meeting  part  of  their  administration  and 
operation  costs. 

§  1387.2     Application  content. 

Applications  for  demonstration  and 
training  grants  may  be  submitted  at  the 
time  and  in  the  manner  and  detail  pre- 
scribed by  the  Secretary  in  guidelines, 
and  shall  include  the  following : 

(a)  In  the  case  of  grants  to  univer- 
sity affiliated  facilities  for  administra- 
tion and  operation  and  demonstration 
facilities  and  interdisciplinary  training 
programs,  evidence  of  how  such  univer- 
sity affiliated  facility  shall  provide  Q) 
interdisciplinary  training  programs  for 
personnel  needed  to  render  specialized 
services  to  persons  with  developmental 
disabilities,  and  (2)  services  for  persons 
with  developmental  disabilities  by  the 
oiieration  of  demonstration  facilities; 

(b)  In  the  case  of  applications  for  an 
increase  in  the  amount  of  a  demonstra- 
tion and  training  grant  to  meet  the  cost 
of  conducting  a  feasibility  study,  assur- 
ances that  such  study  shall  be  carried 
out  in  consultation  with  the  State  plan- 
ning council  for  the  State  in  which  the 


facility  is  located  smd  where  the  satel- 
lite center  would  be  established:  and  ac- 
cording to  guidelines  to  be  issued  by  the 
Secretary; 

(c)  In  the  case  of  an  application  for 
a  grant  to  establish  or  to  administer  and 
operate  a  satellite  center (s),  a  copy  of 
the  feasibility  study  which  documents 
the  need  for  such  satellite,  conducted  in 
accordance  with  section  121  (a)  (2 >  of  the 
Act: 

(d)  For  all  applications,  an  assurance 
that  the  services  and  training  programs 
to  be  supported  are  licensed,  if  necessary, 
according  to  the  applicable  State  law(s^ 
and  also  meet  appropriate  accreditation 
standards: 

(e)  For  all  applications,  reasonable 
assurance  that  the  grant  will  not  result 
in  decreased  State,  local,  or  other  non- 
Federal  fimds  for  services  for  persons 
with  developmental  disabilities  and  for 
the  training  of  personnel  to  provide  such 
services:  and 

(f^  For  all  applications,  a  statement 
describing  the  general  methodology  by 
which  the  project  will  be  evaluated  to 
determine  whether  objectives  have  been 
achieved. 

§  1387.3     Eligible  applicants. 

The  applicant  must  be  a  public  or  non- 
profit university  affiliated  facility  or  a 
satellite  which  has  been  found  eligible 
to  operate  such  a  center. 

§  1387.4     Priority. 

In  approving  applications,  the  Secre- 
tary shall  give  priority  consideration 
to  those  programs  which  demonstrate  an 
ability  and  commitment  to  provide 
within  a  community,  rather  than  in  an 
institution,  services  for  persons  with  de- 
velopmental disabilities. 

Construction  Prograh 

§  1387.10      Purpose. 

The  Secretary  may  make  grants  to 
university  affiliated  facilities  to  assist 
<a)  in  meeting  the  costs  of  the  renova- 
tion or  modernization  of  buildings  which 
are  being  used  in  connection  with  an 
activity  assisted  by  a  demonstration  and 
training  grant;  and  (b)  for  the  con- 
struction, renovation,  or  modernization 
of  buildings  to  be  used  as  satellite 
centers. 

§  1387.11     Application  form. 

An  applicati(»i  shall  be  submitted  In 
such  form  and  manner  and  contain  such 
information  as  the  Secretary  may  re- 
quire in  addition  to  assurances  required 
in  S  1387.12. 

§  1387.12     Application  aanirances. 

An  application  for  a  construction 
grant  imder  this  subpart  may  be  ap- 
proved by  the  Secretary  only  if  it  is  sup- 
ported by  such  reasonable  assurances  as 
may  be  required  by  law  or  executive 
order: 

(a)  The  application  for  assistance  is 
consistent  with  the  appropriate  State 
developmental  disabilities  plan; 

(b)  The  application  has  been  reviewed 
and  commented  upon  by  the  appropriate 
State  council; 
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(c)  The  facilities  upon  completion  of 
oonstruction  will  meet  standards  set 
forth  m  §  1386.17: 

(d)  The  plans  and  specifications  for 
the  project  to  be  assisted  by  the  grant 
applied  for  are  in  accordance  with 
9  1386.17(b>  : 

(e)  Title  to  the  site  for  such  project  is 
or  will  be  vested  in  the  applicant  or,  in 
the  case  of  a  Satellite  center,  In  a  public 
or  other  nonprofit  entity  which  Is  to  op- 
erate the  center : 

(f )  Adequate  financial  support  will  be 
available  in  conformance  with  require- 
ments of  §  1386.1(b)  (5)  (vlii)  of  these 
regulations; 

(g)  All  laborers  and  mechanics  will  be 
paid  in  accordance  with  requirements 
set  forth  in  §  1386.1(b)  (5)  (Ix) ; 

(h)  No  amendment  to  an  approved 
application  resulting  In  a  substantial 
change  in  scope  of  work,  function,  or 
safety  of  the  facility  shall  be  put  into 
effect  without  prior  approval  of  the  Sec- 
retary. 

§  1387.13     Approval  of  applications. 

Applications  under  this  subpart  shall 
be  reviewed  by  the  Secretary  who  shall . 
approve  or  disapprove  the  proposed  proj- 
ect in  whole  or  in  part  on  the  basis  of 
established  criteria. 

§  1387.14     Priority. 

In  approving  applications  under  this 
subpart,  the  Secretary  shall  give  priority 
consideration  to  university  affiliated  fa- 
cilities funded  imder  this  Subpart  for 
costs  of  renovating  or  modernizing  exist- 
ing buildings  to  enable  them  to  comply 
with  the  Architectural  Barriers  Act  of 
1968. 

Subpart  B — Special  Project  Grants 

g  1387.20     Eligible  projects. 

Special  project  grants  may  be  made 
to  assist  in  meeting  the  costs  of  conduct- 
ing an  activity  or  program,  hereinafter 
referred  to  as  "project,"  that  is  intended 
and  designed  to  benefit  persons  with  de- 
velopmental disabilities.  No  project 
(other  than  projects  of  national  signifi- 
cance) shall  be  eligible  unless  the  State 
or  States  in  which  it  will  be  conducted 
has  a  State  plan  approved  xinder  Part 
1386,  Subpart  A  of  this  chapter,  and  im- 
less  it  addresses  one  or  more  of  the 
following: 

(a)  Demonstrations  (and  research 
and  evaluation  in  connection  therewith) 
for  establishing  programs  which  hold 
promise  of  expanding  or  otherwise  im- 
proving services  to  persons  with  develop- 
mental disabilities  (especially  those  who 
are  disadvantaged  or  multihandi- 
capped) .  including  progrrams  for  parent 
counseling  and  training,  early  screen- 
ing and  intervention,  infant  and  pre- 
school children,  seizure  control  systems, 
■legal  advocacy,  and  community-based 
counseling,  care,  housing,  and  other 
services  or  systems  necessary  to  main- 
tain a  person  with  developmental  dis- 
abilities in  the  community; 

<b)  Public  awareness  and  public  edu- 
cation programs  to  assist  in  the  elimi- 
nation of  social,  attitudinal,  and  en- 


vironmental barriers  confronted  by  per- 
sons with  developmental  disabilities; 

(c)  Coordinating  and  using  all  avail- 
ability community  resources  in  meet- 
ing the  needs  of  persons  with  develop- 
mental disabilities  (especially  those 
from  disadvantaged  backgrounds) ; 

(d)  Demonstrations  of  the  provision 
of  services  to  persons  with  developmen- 
tal disabilities  who  are  also  disadvant- 
aged because  of  their  economic  status; 

(e)  Technical  assistance  relating  to 
services  and  facilities  for  persons  with 
developmental  disabilities,  including  as- 
sistance in  State  and  local  planning  or 
administration  respecting  such  services 
and  facilities; 

(f)  Training  of  specialized  personnel 
needed  for  the  provision  of  services  for 
persons  with  developmental  disabilities 
or  for  research  directly  related  to  such 
training; 

(g)  Developing  or  demonstrating  new 
or  improved  techniques  for  the  provision 
of  services  to  persons  with  developmen- 
tal disabilities  (including  model  inte- 
grated service  projects) ; 

(h)  Gathering  and  disseminating  in- 
formation relating  to  developmental  dis- 
abilities; and 

(1)  Improving  the  quality  of  servlcas 
provided  in  and  the  administration  of 
programs  for  such  persons. 

The  Secretary  may  establish  criteria  far 
projects  designed  to  achieve  the  pur- 
poses of  the  Act  to  the  fullest  extent  pos- 
sible within  the  limitation  of  available 
Federal  resources. 

§  1387.21     Nonduplication     of     Federal 
funds. 

In  determining  the  amount  of  any 
grant  for  the  costs  of  any  project  under 
this  subpart,  there  shall  be  excluded,  ex- 
cept as  otherwise  provided  by  statute  en- 
acted subsequent  to  December  18,  1976, 
from  such  costs  an  amount  equal  to  the 
sum  of  (a)  the  amount  of  any  other  Fed- 
eral grant  which  the  applicant  has  ob- 
tained, or  is  assured  of  obtaining,  with 
respect  to  such  project  imder  any  provi- 
sion of  law  enacted  prior  to  October  4, 
1975,  and  (b)  the  amount  of  any  non- 
Federal  funds  required  to  be  expended 
as  a  condition  of  such  other  Federal 
grant. 

§  1387.22      Eligible  applicants. 

Applications  may  be  made  by  public 
and  other  nonprofit  agencies,  organiza- 
tions, and  institutions  of  higher  educa- 
tion including  community  and  junior 
colleges. 

§  1387.23     Application  content  and  pro- 
cedures. 

(a)  Applications  for  grants  under  this 
subpart  shall  be  submitted  in  the  form 
and  detail,  and  in  accordance  with  pro- 
cedures and  deadline  dates,  as  prescribed 
by  the  Secretary  In  guidelines. 

(b)  The  applicant  shall  provide,  con- 
currently, a  copy  of  an  application  for  a 
grant  under  this  Subpart  to  the  appropri- 
ate State  planning  council  for  review  and 
comment  at  the  time  the  application  is 
submitted  to  the  Secretary.  Comment 


with  regard  to  a  particular  application 
must  be  submitted  to  the  Secretary  by 
the  State  planning  council  within  30 
days  from  the  date  of  submission  by  the 
applicant  in  order  to  assure  considera- 
tion of  such  comments. 

Efifective  date:  These  regulations  shall 
be  effective  April  27,  1977. 

Note. — It  is  hereby  certified  that  this  has 
been  screened  pursuant  to  Executive  Order 
No.  11821,  and  does  not  require  an  Inflation 
Impact  Evaluation. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  Nos.  13.630  Developmental  Dis- 
abilities— Basic  Support;  13.631  Develop- 
mental DlsabUltles — Special  Projects;  13.632 
Developmental  Disabilities — Demonstration 
and.  Training  (University  Affiliated  Facu- 
lties) .) 

Dated:  January  13, 1977. 

Julia  V.  Taft, 
Acting  Assistant  Secretary 
for  Human  Development. 

Approved:  January  18,  1977. 
Marjorie  Lynch, 
Acting  Secretary. 

Appendix — ^Preamble 

Notice  is  hereby  given  that  the  reg- 
ulations set  forth  in  tentative  form  be- 
low are  proposed  by  the  Assistant  Secre- 
tary for  Human  Development  with  the 
approval  of  the  Secretary  of  Health. 
Education,  and  Welfare. 

The  purpose  of  the  proposed  regula- 
tions is  to  implement  provisions  of  the 
Developmental  Disabilities  Services  £Uid 
Facilities  Construction  Act  of  1970  (Pub. 
L.  91-517).  as  amended  by  the  Develop- 
mentally  Disabled  Assistance  and  Bill  of 
Rights  Act  of  1975  (Pub.  L.  94-103) .  here- 
after referred  to  as  "the  Act."  The  pro- 
gram is  administered  by  the  Develop- 
mental Disabilities  Office,  Office  of  Hu- 
man Development. 

The  new  Act  is  designed  to  assist 
States  to  develop  a  comprehensive  plan 
which  will  bring  together  aU  available 
resources  so  that  the  developmentally 
disabled  may  be  served  in  the  most  effec- 
tive, efficient  way.  The  new  Act  does  not 
provide  for  separate  funds  to  meet  all 
the  needs  of  the  target  population;  rath- 
er it  establishes  the  means  for  accessing 
the  systems  already  in  use  for  the  gen- 
eral population  and  encourages  special 
adaptations  of  these  generic  services. 
Funds  are  to  be  used  to  fill  gaps  In  exist- 
ing generic  services  and  to  expand  the 
reach  of  existing  services  to  new  groups 
of  individuals. 

Other  provisions  include  establish- 
ment of  the  State  planning  council  as 
the  means  for  accessing  and  coordinat- 
ing generic  services,  for  identifying  gaps 
in  services,  and  for  planning  ways  of 
filling  the  gaps.  State  planning  council 
requirements  include  supervision  of  the 
development  of  the  State  plan;  approval, 
mointoring,  and  evaluation  of  the  imple- 
mentation of  the  plan;  review,  to  the  ex- 
tent possible,  of  all  plans  in  the  State 
which  relate  to  programs  affecting  per- 
sons with  development  disabilities;  and 
submission  of  regular  reports  on  its  ac- 
tivities. The  State  planning  council  is 


FfiDERAl  REOISTEt,  VOl.  42,   NO.    18 — THU«SDAY,  JANlMRY  27,   1977 


mt 


RULES  AND  REGULATIONS 


S289 


required  to  serve  as  an  advocate  for  per- 
sons with  developmental  disabilities.  The 
Act  calls  for  the  State  plan  to  designate 
one  or  more  State  agencies  to  administer 
the  State  plan. 

The  Act  adds  a  new  program  of  special 
projects  and  a  new  formula  grant  pro- 
gram for  the  protection  and  advocacy  of 
individtuU  rights  of  the  developmentally 
disabled.  Other  changes  brought  about 
by  the  new  Act  include  a  broadened  defi- 
nition of  developmental  disabilities;  in- 
creased emphasis  on  deinstitutionaliza- 
tion of  the  developmentally  disabled  by 
alternative  community  placement,  where 
possible,  and  improvement  of  institu- 
tional services;  establishment  of  a  State 
data  base  and  ongoing  evaluation  activ- 
ities; increase  in  the  program  focus  on 
urban  and  rural  areas  of  poverty;  and 
establishment  Eind  protection  of  the 
rights  of  persons  with  developmental 
disabilities  (section  113  of  the  Act),  in- 
cluding implementation  of  individual- 
zed  habllltation  plans  and  advocacy  of 
individual  rights. 

Regulations  for  Uie  new  programs  and 
concepts  are  herewith  included.  These 
regulations  have  been  divided  into  sepa- 
rate Parts  to  make  clear  to  the  general 
public  which  specific  regulations  apply  to 
the  different  programs  administered  by 
the  Developmental  Disabilities  Office,  and 
include  a  general  part  to  make  it  easier 
for  the  public  to  locate  those  regulatory 
provisions  which  apply  to  all  or  almost 
all  of  the  different  program  areas. 

The  principal  purpose  of  these  regu- 
lations is  to  ensure  the  continued  tar- 
geting of  funds  and  resources  to  develop- 
mentally  disabled  individuals  through  a 
national.  State,  and  local  partnership. 
To  this  end,  the  goal  of  the  program  is 
to  enable  States  to  increase  the  provision 
of  quality  services  to  persons  with  devel- 
opmental disabilities  through  the  designs 
and  implementation  of  a  comprehensive 
and  continuing  State  plan  which  makes 
optimal  use  of  Federal,  State,  local,  and 
private  resources,  and  assures  the  rights 
and  dignity  of  all  those  being  served. 

A  second,  but  not  secondary,  purpose 
is  to  specify  the  rights  of  the  develop- 
mentally  disabled:  That  developmen- 
tally disabled  persons  have  the  right  to 
appropriate  treatment,  services,  and  ha- 
bllltation; that  programs  should  be  de- 
signed to  maximize  the  developmental 
potential  of  the  person;  and  that  the 
Federal  Government  and  the  States  have 
an  obligation  to  assure  that  public  funds 
are  not  proylded  in  programs  which  do 
not  deliver  appropriate  treatment,  serv- 
ices, and  habllltation  or  do  not  meet 
appropriate  minimum  standards  as  speci- 
fied in  the  Act. 

Certain  sections  of  the  Act  are  not 
included  In  these  proposed  regulations. 
These  parts  of  the  Act  direct  the  Secre- 
tary to  carry  out  certain  activities  which 
are  general  and  administrative  in  char- 
acter and  do  not  directly  or  immediately 
affect  grantees.  Accordingly,  regulations 
are  not  developed  for  the  amendments 
which  revise  the  components  and  func- 
UoDs  of  the  National  Advisory  Council  on 
Services  and  Facilities  for  the  Develop- 
mentally  Disabled,  hereafter  referred  to 
as  the  National  Advisory  Coimcil;  the 


conduct  of  special  studies  required  by  the 
Act,  which  will  be  guided  by  the  general 
policies  and  procedures  governing  such 
activities,  modified,  as  necessary,  by  the 
specific  requirements  of  the  law;  and  the 
administrative  aspects  of  the  special 
projects  authority  for  projects  of  national 
significance.  Additional  information  will 
be  published  in  the  Federal  Register 
from  time  to  time  as  necessary. 

It  should  be  noted  that  the  regulations 
for  formula  grants  to  States  and  grants 
to  university  affiliated  facilities  are  re- 
moved from  Chapter  IV  of  Title  45  of 
the  Code  of  Federal  Regulations  and  are 
relocated  in  Chapter  XIII,  which  covers 
all  programs  administered  by  the  Office 
of  Human  Development  within  the  De- 
partment of  Health,  Education,  and 
Welfare. 

Part  1385 — General 

The  purpose  of  this  general  part  of  the 
regulations  is  to  bring  together  in  one 
place  those  provisions  which  are  applica- 
ble to  the  other  parts  of  the  regulations. 
The  basis  for  this  Is  the  Department's 
belief  that  this  will  make  it  easier  for 
members  of  the  public  to  locate  such  pro- 
visions, and  that  it  will  avoid  unneces- 
sary duplication  which  would  occur  if 
each  of  the  provisions  of  general  appUca- 
bility  had  to  be  repeated  in  the  other 
parts  of  the  proposed  regulations. 

This  part  sets  forth  the  policies  and 
procedures  which  apply  to  all  of  the  sub- 
sequent parts,  such  as  definition  of  terms, 
grant  procedures,  and  other  administra- 
tive concerns.  Part  1385  essentially  fol- 
lows standard  Federal  policies  and  pro- 
cedures, except  where  specific  differences, 
such  as  assurances  regarding  an  eval- 
uation system,  are  required  by  the  Act. 

Section  1385.1  of  these  regulations  is 
aimed  at  stating  the  Department's  view 
of  the  purposes  of  the  Act  and  is  based 
on  the  Department's  belief  that  such  an 
expression  clearly  sets  the  ground  rules 
and  the  context  for  the  rest  of  the  reg- 
ulations. 

Section  1385.2  contains  definitions  of 
terms  applicable  to  all  of  the  other  parts 
of  the  regulations. 

Section  1385.3  ini>orporates  the  pro- 
visions of  45  CFR  Part  74  and  is  based 
upon  the  Department's  belief  that  it  is 
advantageous  to  £dl  concerned  to  follow 
uniform  administrative  requirements 
and  cost  principles  to  avoid  or  minimize 
mistakes  and  misinterpretations  of  ad- 
ministrative provisions  since  States  are 
generally  famiUsLr  with  Part  74  require- 
ments. 

Sections  1385.4,  1385.5  and  1385.6  in- 
corporate into  the  regulations  provisions 
contained  in  the  statute  itself.  The  De- 
partment believes  that  these  provisions 
(judicial  review.  State  control  of  oper- 
ations, and  employment  of  handicapped 
indivlduals>  are  mandatory  and  that  it  is 
helpful,  from  the  standpoint  of  clarity, 
to  restate  these  requirements  in  the 
regulations. 

Sections  1385.7,  1385.8,  1385.9,  and 
1385.10  also  incorporate  provisions  con- 
tained in  the  statute.  The  purpose  of  re- 
stating these  requirements  (recovery, 
good  cause  for  other  use  of  facility,  co- 
operative or  Joint  effort  between  States 


and  agencies,  and  awards)  Is  to  avoid 
any  possibility  of  oversight  by  the  pub- 
lic about  these  requirements.  The  basis 
of  these  regulations  is  the  belief  that 
they  will  help  alert  public  and  private 
agencies  and  members  of  the  public  to 
the  existence  of  these  requirements. 

Lastly,  S  1385.11,  concerning  assur- 
ances regarding  evaluation  sjrstems,  is 
also  for  the  purpose  of  incorporating  in 
the  regulations  an  express,  statutory 
provision.  The  Department  believes  it  is 
advisable  to  make  clear  that  compliance 
with  the  requirement  for  the  develop- 
ment of  an  evaluation  system  is  a  con- 
dition for  the  receipt  of  Federal  financial 
assistance  imder  the  other  parts  of  the 
regulations.  The  purpose  of  this  regula- 
tion is  to  make  that  point  absolutely 
clear.  The  Department  believes  that  any 
condition  of  Federal  financial  participa- 
tion or  assistance  should  be  expressly 
stated  in  regulations. 

Part  1386 — Formula  Grant  Programs 

The  purpose  of  this  part  of  the  pro- 
posed regulations  is  to  govern  the  con- 
duct of  the  Formula  Grant  Programs 
and  to  take  cognizance  of  and  imple- 
ment the  changes  brought  about  by  the 
1975  amendments.  Part  1386  is  divided 
into  four  basic  Subparts  as  described  be- 
low. 

The  general  provisions  of  Subpart  A, 
pertaining  to  State  plans,  consist  of 
§§  1386.1  through  1386.4.  These  regula- 
tions are  designed  to  implement  the  re- 
quirements of  section  133  of  the  Act  per- 
taining to  State  plans,  and  to  define  fur- 
ther what  that  provision  requires.  The 
Department  believes  that  these  regula- 
tions give  the  greatest  assurance  that 
States  will,  in  fact,  submit  approvable 
State  plans  prior  to  the  l>eglnnlng  of  the 
fiscal  year,  and  that  the  Department  will 
have  adequate  time  to  review  such  sub- 
missions properly. 

In  addition,  the  Department  believes 
it  necessary  to  make  it  clear  to  all  States 
that  submission  of  a  State  plan  at  the 
beginning  of  a  fiscal  year  is  a  require- 
ment for  Federal  financial  participation, 
and  that  failure  actually  to  submit  such 
a  plan  will  result  in  the  loss  of  Federal 
funds  for  that  period  of  time  during 
which  there  is  no  approved  State  plan  in 
effect. 

It  is  the  Department's  belief  that  it  la 
the  intention  of  Congress  that  the  State 
plan  be  a  viable  management  tool  that 
reflects  the  State  planning  process  smd 
the  rationale  through  which  expressed 
needs,  priorities,  and  resource  alloca- 
tions are  determined  so  as  to  provide  the 
basis  for  the  expenditure  of  funds  under 
the  program.  Performance  standards,  to 
be  issued  by  the  Secretary,  will  provide 
criteria  for  evaluation  and  approval  of 
the  State  plan.  They  may  also  be  used  as 
a  tool  by  the  State  planning  council  to 
develop  the  State  plan. 

The  Department  further  believes  that 
Congress  has  intended  that  money  be 
paid  to  States  only  pursusmt  to  an  ap- 
proved State  plan.  In  the  past,  some 
States  have  failed  to  submit  their  plans 
in  a  timely  manner  and  this  has  re- 
sulted in  a  decreased  ability  on  the  part 
of  the  Department  to  assure  that  funds 
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are.  In  fact,  properly  paid  and  properly 
utilized.  Thus.  §  1386.2  requires  Siates  to 
submit  proposed  plans  60  days  prior  to 
the  fiscal  year  to  which  the  plan  applies. 
This  time  period  was  selected  because  of 
the  Department's  experience  that  such  a 
time  period  would  be  reasonable  to  al- 
low for  review  of  proposed  State  plans. 

Furthermore,  to  ensure  that  States 
comply  with  these  requirements,  this  reg- 
ulation is  designed  to  make  it  clear  that 
no  Federal  financial  participation  will  be 
provided  to  a  State  for  any  period  of  time* 
during  a  fiscal  year  in  which  an  approved 
State  plan  is  not  in  effect.  The  purpose  of 
Uils  regulation  is  to  encourage  States  to 
do  advance  planning,  and  it  is  based  on 
the  Department's  belief  that  such  an  ap- 
proach is  necessary  to  ensure  compli- 
ance with  the  statutory  requirement  for 
an  annual  State  plan.  This  position  rep- 
resents a  departure  from  past  practice 
and  is  believed  necessary  because  several 
States  have,  in  the  past,  failed  to  sub- 
mit approvable  plans  until  a  significant 
portion  of  the  fiscal  year  had  elapsed. 

This  subpart  also  effectuates  the 
amendments  to  the  basic  formula  grant 
program  which  had  been  in  operation  for 
five  years  and  details  the  requirements 
which  a  State  must  meet  in  its  State  plan 
to  participate  in  the  program.  These  pro- 
posed regulations  are  based  on  the  De- 
partment's belief  that  they  best  imple- 
ment key  Congressional  policies  associ- 
ated with  the  formula  grant  programs. 

For  example,  based  upon  the  legisla- 
tive history,  the  Department  believes 
that  Congress  wished  to  highlight  the 
crucial  advocacy  role  and  strengthen  the 
supervisory,  planning,  and  monitoring 
functions  of  the  State  planning  councils 
to  meet  increased  responsibilities  effec- 
tuated by  the  1975  amendments,  leaving 
the  actual  day-to-day  administration  of 
the  programs  to  the  designated  State 
agencies.  The  Department  also  believes 
that  the  regulations  in  Subpart  A  ac- 
complish that  goal. 

The  next  section  under  Subpart  A  is 
concerned  with  allotments.  Federal 
share,  and  payments  of  Federal  money 
to  the  States.  These  provisions,  which 
encompass  §§  1386.10  through  1386.17. 
essentially  are  designed  to  Implement 
various  statutory  provisions  and  do  not 
constitute  any  major  innovations  brought 
about  by  the  statute  or  by  interpreta- 
tions of  the  statutory  provisions.  How- 
ever, particular  attention  is  directed  to 
proposed  §  1386.10(b)  which  defines  the 
need  factor  referred  to  in  section  132(a) 
of  the  Act.  The  Act  itself  refers  to  allot- 
ments being  made  to  States  on  the  basis 
of  the  population,  the  extent  of  need  for 
services  anA  facilities  for  persons  with 
developmental  disabilities,  and  the  finan- 
cial needs  of  the  respective  States.  The 
statute,  however,  does  not  define  what  Is 
meant  by  "need"  and  the  purpose  of  this 
regulation  is  to  do  so.  It  is  based  upon 
the  advice  of  the  National  Advisory 
Council  and  represents  what  the  Depart- 
ment believes  to  be  the  best  approach 
available  at  this  time  based  upon  in- 
formation and  comments  currently  be- 
fore the  Agency. 

For  the  first  year  of  the  program,  the 
measure  of  need  adopted  was  the  inci- 
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dence  of  developmental  disability  as  re- 
flected by  the  proportion  of  the  popula- 
tion in  the  State  under  age  18.  This  age 
was  substituted  for  the  age  21  factor  used 
in  the. former  mental  retardation  pro- 
gram formula,  because  it  corresponds  to 
the  age  criterion  in  the  definition  of  de- 
velopmental disabilities  in  the  Act.  The 
data  for  measuring  need  utilized  after 
the  first  year  came  from  the  Social 
Security  Disability  Applicant  Statistics 
published  by  the  Social  Security  Admin- 
istration and  updated  periodically.  The 
actual  data  selected  are  the  number  of 
beneficiaries  in  the  State  under  the  Adult 
Disabled  Child  Program  as  an  index  of 
relative  need  of  the  State  for  services  and 
facilities  for  the  developmentally  dis- 
abled. It  is  the  Department's  belief  that 
these  data  are  the  best  that  are  avail- 
able. Suggesions  for  alternative  need 
data,  or  for  definition  of  need  to  deter- 
mine the  extent  of  need  for  services  and 
facilities  for  persons  with  developmental 
disabilities  for  State  allocation  purposes, 
are  solicited  during  the  comment  period. 

Fiulher  attention  is  directed  to  pro- 
posed §  1386.14  which  relates  to  nondu- 
plication  of  funds  and  which  Implement* 
section  136  of  the  Act.  This  provision 
differs  from  preceding  provisions  due  to 
a  change  in  the  law  which  no  longer  per- 
mits the  use  of  Federal  funds  for  match- 
ing even  though  other  Federal  legislation 
allows  it: 

In  determining  the  amount  of  any  State's 
Federal  share  of  the  expenditures  Incurrefl 
by  It  under  a  State  plan  approved  under  sec- 
tion 133,  there  shall  be  disregarded  (1)  any 
portion  under  any  provision  of  law  other 
than  section  132,  and  (2)  the  amount  of  any 
non-Federal  funds  required  to  be  expended 
&s  a  condition  of  receipt  of  such  Federal 
funds. 

This  will  bring  about  a  change  in  past 
Department  practice,  and  funds  which 
had  been  used  in  the  past  for  matching 
will,  in  some  cases,  no  longer  be  able  to 
be  used  in  such  a  mariner.  An  example 
would  be  funds  provided  under  the  Ap- 
palachian Regional  Development  Act.  All 
questions  arising  under  tills  regulation 
will,  absent  an  express  reference  to  this 
Act  in  subsequent  Federal  legislation,  be 
referred  to  the  Department's  Office  oif 
General  Counsel  for  opinion  and/ or 
interpretation. 

-It  should  be  noted  that  §  1386.17(a). 
"Standards  for  services  for  persons  with 
developmental  disabilities."  will  be  pub- 
lished in  the  Federal  Register  upon 
completion  of  a  special  study  mandated 
by  the  Act. 

The  next  subdivision  of  Subpart  A 
relates  to  "State  Plan  Requirements-^ 
Methods  of  Administration,"  and  in- 
cludes §§  1386.20  through  1386.31.  These 
regulations  are  based  on  the  Depart- 
ment's belief  that  carrying  out  the  pur- 
poses of  the  Act  in  this  area  is  best  ac- 
complished by  incorpKjrating  in  the  reg- 
ulations the  requirements  and  provisions 
of  the  Act,  clarifying  exactly  what  the 
Act  requires,  and.  in  the  case  of  §  1386.24, 
specifying  the  reports  which  the  Secre- 
tary deems  necessary  in  this  area  for 
purposes  of  assuring  proper  operation  of 
the  State  plan. 

The  regulations  pertaining  to  person- 
nel administration,  special  assistance  to 


poverty  areas,  use  of  volunteers,  protec- 
tion of  employees'  interests,  etc..  are 
based  strictly  on  the  statute  and  upon 
the  Department's  belief  that  these  es- 
sentially straightforward  provisions  al- 
low the  greatest  fiexibility  in  carrying 
out  technical  matters. 

The  purpose  of  §  1386.23  is  to  restate 
the  statutory  requirement  that  the  State 
plan  provide  that  special  financial  and 
technical  assistance  be  given  to  areas  of 
urban  or  rural  poverty  in  providing 
services  and  facilities  for  persons  with 
developmental  disabilities  who  are  resi- 
dents of  such  areas.  The  Joint  Confer- 
ence Report  No.  94-473  (page  28)  notes 
that  Congressional  intent  is  that  these 
regulations  define  the  poverty  areas  in 
the  manner  required  by  the  National 
Health  Planning  and  Resources  Devel- 
opment Act  (Pub.  L.  93-641.)  Regula- 
tions implementing  this  latter  Act  have 
not  yet  been  issued  by  the  Department, 
and  under  that  Act,  until  the  areas  can 
be  determined  for  the  entire  country,  it 
cannot  be  determined  on  a  State-by- 
State  basis.  Accordingly,  in  the  interim, 
imtil  regulations  are  Issued  for  Pub.  L. 
93-641,  the  Department  in  only  requir- 
ing that  State  plans  provide  for  this  spe- 
cial financial  and  technical  assistance  to 
areas  of  urban  or  rural  poverty. 

This  provides  States  the  maximum 
flexibility  possible  until  such  time  as 
Pub.  L.  93-641  regulations  are  issued. 
"When  they  are  issued,  such  changes 
as  may  be  necessary  to  these  regulations 
will  be  announced  through  standard  Fed- 
eral Register  procedures.  It  was  deemed 
advisable  not  to  attempt  to  spell  out  in 
§  1386.24  all  of  the  reports  that  the  De- 
partment would  or  might  require,  but 
rather  to  leave  such  additional  detail  to 
subsequent  instructions  from  the  De- 
partment. 

Sections  1386.28  through  1386.31  in- 
corporate substantive  aspects  required 
in  the  statute  for  a  State  plan:  Mem- 
bership of  the  State  planniiig  coimcil. 
identification  of  State  council  staff,  re- 
view of  all  other  State  plans,  and  sys- 
tematic review  of  the  State  plan.  "The 
purpose  of  these  regulations  Is  to  em- 
phasize that  State  planning  councils,  the 
core  planning  authority  in  the  State  es- 
sential to  the  maximum  effective  utili- 
zation of  avEiilable  existing  and  poten- 
tial resources,  can  best  function  when 
adequately  staffed  and  in  an  environ- 
ment of  coordination  and  mutual  coop- 
eration with  all  State  agencies  con- 
cerned with  planning  or  Implementation 
processes  related  to  the  program.  The 
basis  for  these  regulations  is  the  De- 
partment's belief  that  the  Act  is  de- 
signed so  that  the  State  planning  coim- 
cil can  have  the  capacity  for  getting 
cross-agency  cooperation  in  carrying  out 
its  duties. 

The  Department  further  believes  that 
this  requires  that  the  State  planning 
council  and  State  agency  (les)  comple- 
ment each  other's  functions  through  ef- 
fective working  relationships.  These 
regulations  restate  the  statutory  re- 
quirements to  make  it  clear  that  plan- 
ning council  members  and  staff  are  re- 
quired to  review  their  own  and  other 
State  plans,  and  that  such  analysis,  as 
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a  component  of  a  systematic  planning 
process,  contributes  information  on 
needs,  actual  and  potential  resources, 
and  to  the  development  of  short-term 
objectives  to  meet  long-term  goals.  It 
also  contributes  to  the  development  of 
council  insight  into  the  best  methods 
to  effect  cross-agency  coordination  to 
develop  a  reliable  system  of  services  for 
the  developmentally  disabled  persons  in 
the  State. 

Ttofi  next  major  area  of  concern  re- 
lates.to  the  provision  of  services  and  con- 
struction of  facilities  and  consists  of  the 
proposed  regulations  foimd  in  §S  1386.40 
through  1386.49.  The  purpose  of  this 
subdivision  of  Subpart  A  is  to  insure 
that,  through  the  description  of  clearly 
defined  long-range  goals  and  measurable 
short-term  objectives,  with  primary  con- 
sideration given  to  implementing  the 
goals  of  the  Act  (deinstitutionalization 
of  the  developmentally  disabled,  early 
Identification  of  those  needing  assist- 
ance, and  provision  of  protective  serv- 
ices, advocacy,  and  follow-along  serv- 
ices) allocations  of  fimds  can  be  based 
on  State  priorities.  At  the  heart  of  these 
provisions  are  the  regulations  at 
§1  1386.42  through  1386.45. 

The  Department  believes  that  detailed 
requirements  are  advisable  in  §  1386.46, 
dealing  with  the  quality,  extent,  and 
scope  of  services,  based  upon  the  assump- 
tion that  knowledge  of  such  require- 
ments will  compel  careful  consideration 
of  the  types  of  services  and  assistance 
being  provided  to  the  developmentally 
disabled. 

Similar  reasoning  relates  to  §  1386.47. 
dealing  with  habilitatlon  plans  which  are 
required  by  the  statute.  In  order  to  elim- 
inate or  reduce  the  possibility  of  con- 
fusion £is  to  what  is  meant  by  a  habilita- 
tlon plan,  it  was  deemed  advisable  to  in- 
corporate .  the  statutory  details  in  the 
regulations  in  order  to  give  the  greatest 
guidance  with  respect  to  this  require- 
ment. 

Section  1386.48,  dealing  with  the  pro- 
gram for  construction  of  facilities,  is  de- 
signed to  set  forth  the  purposes  for  which 
such  construction  programs  are  proper, 
and  to  require  assessment  of  relative 
need  and  assignment  of  priority  in  order 
of  relative  need.  It  Is  the  Department's 
belief  that  such  a  requirement  will  help 
to  ensure  planning  for  the  best  use  of 
limited  fimds. 

The  last  regulation  In  this  group  is 
§  1386.49  which.  consistent  with 
the  statute,  requires  States  to  afford 
opportunities  for  appeal  and  hearing  to 
applicants  for  construction  projects  who 
are  dissatisfied  with  any  action  of  the 
State  with  respect  to  an  application  for 
such  a  project. 

The  last  subdivision  of  this  subpart, 
S  1386.50,  deals  with  the  design  for  the 
implementation  of  the  State  plan.  This 
provision  is  based  oa  section  133(b)  (25) 
of  the  Act.  The  purpose  of  the  regulation 
is  to  set  forth  the  Department's  view  as 
to  what  must  be  included  in  a  design  for 
implnnentatlon  of  the  State  plan  in  or- 
der for  it  to  meet  statutory  requirements 
through  the  selection  of  the  best  meth- 
odology to  achieve  the  goals  and  objec- 


tives devel(H>ed  by  the  State  planning 
council.  "Hie  Department  believes  that 
this  regulation  accomplishes  the  purpose 
of  informing  the  States  of  the  essential 
elements  of  a  valid  design,  especially  the 
rertew  of  alternative  strategies,  without 
denying  them  the  flexibility  to  tailor 
such  a  design  for  implementing  the  State 
plan  to  their  specific  needs. 

Subpart  B  relates  to  State  planning 
councils.  Proposed  S§  1386.60  through 
1386.63  are  designed  to  implement  sec- 
tion 137  of  the  Act  which  sets  forth  the 
duties  and  responsibilities  of  State  plan- 
ning councils.  These  pro\isions.  especi- 
ally those  foimd  in  §§  1386.60  and 
1386.63,  are  based  on  the  Departments 
belief  that  the  1975  amendments  (Pub.  L. 
94-103)  broadened  the  responsibility  of 
State  planning  councils  in  advocacy, 
planning,  and  evaluation.  Tliese  regula- 
tory provisions  provide  the  statutory 
specificity  regarding  the  role  of  the  State 
planning  coijocils,  membership,  smd 
duties  of  those  coiuicils. 

The  basis  for  specifying  In  §  1386.61  (b) 
the  Federal '  State  program  membership 
on  State  planning  councils  is  section 
133(b)  (A)  of  the  Act  which  requires 
that  a  State  plan  describe  the  quality, 
extent,  and  scope  of  services  provided, 
or  to  be  provided,  under  other  State 
plans,  but  in  any  case  to  include  the  nine 
programs  listed.  It  is  the  Department's 
belief  that  this  requirement  in  the 
statute  necessitates  State  council  repre- 
sentation of  at  least  these  nine  programs. 
The  purpose  of  this  regulation  is  to  en- 
able States  to  meet  the  statutory  require- 
ment to  develop  an  approvable  State 
plan.  The  Department  further  beheves 
that  this  provision,  which  supports  Con- 
gressional intent,  allows  for  maximum 
flexibility  In  council  membership  since  in 
many  States  one  member  could  repre- 
sent more  than  one  of  these  program 
areas  and  since  there  is  no  restriction 
on  the  number  of  council  members  that 
may  be  appointed. 

One  of  the  purposes  of  the  Department 
in  promulgating  §  1386.63  is  to  ensure 
that  State  planning  councils  supervise 
the  development  of  State  plans  through 
the  provision  of  guidance,  the  establish- 
ment of  goals  and  objectives.  Identifica- 
tion of  gaps,  and  the  setting  of  priori- 
ties for  the  allocation  of  funds.  The  day- 
to-day  Implementation  of  the  State  plan 
is  the  responsibilfty  of  the  State  agen- 
cy (ies)  designated  to  administer  it.  The 
activities  of  these  designated  agencies 
will  be  monitored  and  evaluated  through 
the  methods  established  by  the  State 
councils  to  ensure  that  goals  and  ob- 
jectives established  in  the  State  plan  are 
being  achieved. 

Subpart  C  concerns  the  protection  and 
advocacy  of  Individual  rights  and  con- 
sists of  a  single  proposed  regulation, 
§  1386.70.  The  purpose  of  this  regulation 
is  to  implement  section  113  of  the  Act  by 
incorporating  into  the  regulatory  struc- 
ture the  statutory  requirements.  The 
regulation  includes  provisions  for  assur- 
ances that  the  States  will  have  a  system 
in  effect  by  October  1,  1977,  to  protect 
and  advocate  the  rights  of  individuals 
with  developmental  disabilities  as  speci- 
fied in  the  statute,  and  that  such  a  sys- 


tem will  be  indepoident  of  any  State 
agency  which  provides  treatment,  serv- 
ices, or  habihtatlon  to  such  persons. 
The  regulation  does  not  attempt  to  es- 
tablish a  single  method  of  Implementing 
the  statutory  •  provisions.  It  is  the  De- 
partment's belief  that  different  ap- 
proaches may  be  utilized  in  order  to 
achieve  the  substantive  goal  of  establish- 
ing an  independent  agency  to  pursue  the 
rights  of  the  developmentally  disabled. 
The  Department  believes  it  desirable  to 
give  States  flexibility  in  the  development 
of  such  a  sjrstem.  However,  guidelines 
which  will  assist  in  the  development  of 
an  advocacy  plan  will  be  issued  by  the 
Department  to  insure  that  the  statutory 
provisions  of  section  113  are  imple- 
mented. This  regulation  imposes  no  re- 
strictions on  the  choice  of  the  agency  to 
plan  the  system.  Rigid  restrictions,  how- 
ever, are  placed  on  the  agency  to  be  se- 
lected or  established  to  implement  the 
system  by  the  Act. 

The  basis  for  this  is  to  avoid  all  pos- 
sibility of  COTiflict  of  interest  because  this 
system  has  been  established  in  section 
1 13  of  the  Act  for  the  purpose  of  address- 
ing problems  of  individuals.  It  is  the  De- 
partment's belief  that  the  State  coun- 
cil's advocacy  role  is  to  be  carried  out 
on  behalf  of  the  developmentally  dis- 
abled population  as  a  whole  within  a 
State,  and  that  the  basic  principle  un- 
derlying the  establishment  of  the  pro- 
tection and  advocacy  system  in  each 
State  is  that  individuals  who  are  devel- 
opmentally disabled  need  to  be  able  to 
reach  outside  the  system  of  services  In 
order  to  assure  that  their  rights  are  not 
violated  or  diminished. 

The  Act  makes  these  findings  respect- 
ing the  rights  of  developmentally  dis- 
abled persons: 

(1)  Persons  with  developmental  disabili- 
ties have  a  right  to  appropriate  treatment, 
services,  an^i  babllltatloa  for  such  disabilities. 

(2)  The  treatment,  services,  and  habUlta- 
tlon  for  a  person  with  developmental  disa- 
bilities shoiUd  be  designed  to  maximize  the 
developmental  potential  of  the  person  and 
should  be  provided  in  the  setting  that  is 
least  restrictive  of  the  person's  personal 
Uberty. 

(3)  The  Federal  Government  and  the 
States  both  have  an  obligation  to  assure  that 
public  funds  are  not  provided  to  any  insti- 
tutional or  other  residential  program  for  j>er- 
sons  with  developmental  disabilities  that — 

<A)  Does  not  provide  treatment,  services, 
and  babllitation  which  is  appropriate  to  the 
needs  of  such  persons;  or 

(B)  Does  not  meet  the  following  minimum 
standards: 

(i)  Provision  of  a  nourishing,  well-bal- 
anced dally  diet  to  the  persons  with  develop- 
mental disabilities  being  served  by  the 
program. 

(11)  Provision  to  such  persons  of  appropri- 
ate and  sufficient  medical  and  dental 
services. 

(lU)  Prohibition  of  the  use  of  physical  re- 
straint on  such  persons  unless  absolutely  nec- 
essary and  prohibition  of  the  use  of  such  re- 
straint as  a  punishment  or  as  a  substitute  for 
a  habilitatlon  program. 

(Iv)  Prohibition  on  the  excessive  use  of 
chemical  restraints  on  such  persons  and  the 
use  of  such  restraints  as  punishment  or  as  a 
substitute  for  a  habUitatlon  program  or  in 
quantities  that  interfere  with  seri'lces,  treat- 
ment, or  habilitatlon  for  such  persons. 
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(T)  Permission  for  close  relatives  of  such 
persons  to  visit  them  at  reasonable  hours 
without  prior  notice. 

(vl)  Compliance  with  adequate  fire  and 
safety  standards  as  may  be  promulgated  by 
the  Secretary. 

(4)   All  programs  for  persons  with  devel- 
opmental disabilities  should  meet  standards 
which  are  designed  to  assure  the  most  fa- 
vorable possible  outcome  for  those  served,- 
and — 

(A)  In  the  case  of  residential  programs 
serving  persons  In  need  of  comprehensive 
health-related.  hablllUtlve,  or  rehabilitative 
services,  which  are  at  least  equivalent  to 
those  standards  applicable  to  Intermediate 
care  facilities  for  the  mentally  retarded 
promulgated  in  regiilatlons  of  the  Secretary 
on  January  17,  1974  (39  FR  pt.  II) ,  as  appro- 
priate when  taking  Into  account  the  size  of 
the  Institutions  and  the  service  delivery  ar- 
rangements of  the  facilities  of  the  programs; 

(B)  In  the  case  of  other  residential  pro- 
grams for  persons  with  developmental  dis- 
abilities, which  assure  that  care  is  appropri- 
ate to  the  needs  of  the  persons  being  served 
by  such  programs,  assure  that  the  persons 
admitted  to  facilities  of  such  programs  are 
persons  whose  needs  can  be  met  through 
services  provided  by  such  facilities,  and  as- 
sure that  the  facilities  under  such  programs 
provide  for  the  humane  care  of  the  residents 
of  the  facilities  are  sanitary,  and  protect 
their  rights;  and 

(C)  In  the  case  of  nonresidential  pro- 
grams, which  assiire  the  care  provided  by 
such  programs  is  appropriate  to  the  persons 
served  by  the  programs. 

Subpart  D  establishes  the  practice  and 
procedure  for  hearings  pertaining  to 
State  conformity  with  State  plans  for 
the  developmentally  disabled  and  with 
Federal  requirements.  These  regulations 
are  found  in  §§  1386.80  through  1386.112 
The  purpose  of  these  regulations  Is  to 
create  in  advance  of  any  hearing,  regu- 
lar procedures  for  the  initiation  of  hear- 
ings, for  the  determination  of  the  requi- 
site notice  and  parties,  and  for  the  rules 
which  will  govern  the  conduct  of  the 
hearing  itself  and  post-hearing  actions 
of  the  parties  and  of  the  Presiding  Oi- 
flcer  and/or  Director  of  the  Develop- 
mental Disabilities  Office. 

The  Department  believes  that  these 
regulations,  which  are  followed  by  other 
agencies  within  the  Department,  such 
as  the  Social  and  Rehabilitation  Service 
and  the  Administration  on  Aging  (the 
latter  on  an  ad  hoc  basis),  are  fair  to 
all  the  parties  concerned  and  protect  the 
interests  of  all  potential  parties  with  tlie 
least  amount  of  delay  and  expense  con- 
sistent with  the  protection  of  the  rights 
of  all  concerned. 

PAHT    1387 — DiSCRETIOKARY   GRANTS 

Procrak 

Subpart  A  of  proposed  Part  1387  ad- 
dresses university  affiliated  facilities  and 
•is  divided  into  two  subdivisions,  "Demon- 
stration and  training  grants"  and  "Con- 
struction programs."  Sections  1387.1 
through  1387.4  deal  with  demonstration 
and  training  grants.  The  essential  pur- 
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pose  of  these  regulations  Is  to  incor- 
porate the  requirements  of  Part  B,  Sub- 
part 1  of  the  Act,  as  amended.  The  De- 
partment believes  that  little  materisU 
additional  to  that  contained  in  the  stat- 
ute is  required  or  desirable  for  the  pur- 
pose of  implementing  this  part  of  the  Act. 
Section  1387.2  does  detail  what  an  ap- 
plication fo];  a  demonstration  and  a 
training  grant  must  contain.  The  De- 
partment believes  that  this  carries  out 
the  directive  of  section  122(a)  of  the  Act 
which  requires  the  Secretary  to  establish 
the  form  and  manner  of  making  an  ap- 
plication and  of  the  required  contents  of 
an  application.  Section  1387.4  is  proposed 
for  the  purpose  of  implementing  what 
the  Department  believes  to  be  the  Con- 
gressional purpose  of  section  122(b) :  Ctf 
giving  priority  to  applications  for  pro- 
grams which  will  provide  services  within 
a  commimity  rather  than  in  an  institu- 
tional setting.  The  Department  believes 
that  this  Congressional  purpose  is  beat 
served  by  repetition  of  that  priority  in 
the  regulations,  even  though  the  statu- 
tory provision  just  noted  is  clear. 

Subpart  2  of  Part  B  of  the  Act  deals 
with  construction  programs  and  is  im- 
plemented in  §§  1387.10  through  1387.14 
of  the  proposed  regulations.  Section 
1387.11  implements  the  statutory  man- 
date found  in  section  126  of  the  Act,  as 
amended,  which  directs  the  Secretary  to 
establish  the  form  and  manner  of  sub- 
mitting an  application  and  the  informa- 
tion which  such  an  application  must 
contain. 

The  purpose  of  the  remaining  regula- 
tions of  this  subdivision  is  to  implement 
the  statutory  directives  found  in  Subpart 
2  of  the  Act.  The  Department  bases  these 
regulations  on  its  belief  that  little  change 
is  necessary  because  the  statute  itself  is 
clear  with  respect  to  assurances  that  are 
required  and  the  purposes  of  the  pro- 
gram. Section  1387.11,  dealing  with  the 
form  of  the  application,  provides  that  it 
will  be  in  such  form  and  maimer,  and 
contain  such  information,  as  the  Secre- 
tary may  require.  This  is  based  upon  the 
Department's  belief  that  flexibility  is  re- 
quired in  the  construction  program.  The 
applications  will  be  expected  to  contain, 
as  a  minimum,  however,  the  assurances 
regarding  consistency  with  the  State 
plan.  State  planning  council  review,  con- 
struction standards,  and  other  statutory 
requirements  detailed  in  §  1387.12. 

Subpart  B  of  Part  1387  pertains  to  spe- 
cial project  grants.  The  purpose  of  this 
Subpart,  which  consists  of  the  regula- 
tions at  S§  1387.20  through  1387.23,  is  to 
incorporate  into  the  regulations  the  stat- 
utory purposes  for  which  such  grants 
may  be  made  as  set  forth  In  section  145 
(a)  of  the  Act.  These  provisions  are 
based  upon  the  Departments'  belief  that 
the  statute  clearly  sets  forth  what  are 
acceptable  purposes  of  special  projeft 
grants. 


Eligible  applicants  are  described  in 
§  1387.22  and  are  limited  to  pub- 
lic and  other  nonprofit  agencies,  organi- 
zations, and  institutions.  This  definition 
is  consistent  with,  and  implements  sec- 
tion 145(a)  of  the  Act. 

Section  1387.23  deals  with  the  appli- 
cation content  and  the  procedures  for 
submitting  applications.  The  purpose  of 
this  regulation  is  to  make  clear  that  the 
Secretary,  through  guidelines,  has  the 
authority  to  elaborate  on  the  content 
and  procedures.  The  reason  for  leaving 
this  to  guidelines  is  that,  since  this  Sub- 
part relates  to  specific  applications  for 
special  projects,  as  opposed  to  Statewide 
plans,  greater  diversity  in  permissible  or 
required  content  is  desirable;  therefore 
criteria  will  be  carefully  developed.  The 
Department  believes  that  this  can  be  ac- 
complished more  efficiently  through 
guidelines  than  through  the  regulatory 
process,  particularly  since  guidelines 
afford  greater  flexibility  to  both  the  De- 
partment and  the  applicant. 

Paragraph  (b) .  of  §  1387.23  of  this 
proposed  regulation  expressly  requires  a 
copy  of  any  application  for  special  proj- 
ect grant  (other  than  projects  of  national 
significance)  to  be  submitted  to  the  State 
planning  council  for  review  and  com- 
ment in  order  to  ensure  that  the  pro- 
posed project  is  consistent  with  the  State 
plan  goals  and  objectives  and  the  com- 
prehensive planning  and  monitoring 
responsibilities  of  the  State  planning 
council. 

In  summary,  many  of  these  proposed 
rulemaking  provisions  are  restated  from 
the  Act.  The  Department  has  sought  to 
provide  States  with  maximum  flexibility 
within  the  terms  of  the  Act  and  to  avoid 
imposing  additional  burdens  beyond 
those  required  by  the  law.  The  detailed 
provisions  concerning  the  content  of 
State  plans  included  in  these  proposed 
regulations  are  required  by  the  statute 
itself. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  any  comments,  suggestions,  or  objec- 
tions thereto  which  are  submitted  In 
writing  to  the  Director,  Developmental 
Disabilities  Office,  Department  of  Health, 
Education,  and  Welfare,  330  C  Street, 
SW.,  Washington,  D.C.  20201,  on  or  be- 
fore October  12,  1976.  Comments  received 
will  be  available  for  public  inspection  in 
Room  3070.  Mary  E.  Switzer  Building, 
of  the  Department's  offices  at  330  C 
Street,  SW.,  Washington,  D.C.  20201,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  p.m.  (202/245-0335). 
0335). 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram, Nos.  13.630  Developmental  Disabili- 
ties— Basic  Support;  13.631  Developmental 
Disabilities — Special  Projects;  13.632  Develop- 
mental Disabilities — Demonstration  and 
Training  (University  Affiliated  Facilities) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[43  CFR  Parts  2920,  6260] 

RULES  FOR  VISITOR  USE— OTHER  THAN 
^  DEVELOPED  RECREATION  SITES 

Proposed  Rulemaking 

For  many  years,  recreational  uses  of 
the  public  lands,  not  specifically  provided 
for  by  existing  law,  were  authorized  by 
special  land-use  permits  issued  In  ac- 
cordance with  regulations  in  43  CFR 
Part  2920.  Pub.  L.  93-303,  amending  the 
Land  and  Water  Conservation  Fund  Act 
of  1965.  and  the  Federal  Land  Policy  and 
BCanagement  Act  of  1976  (Pub.  L.  94- 
579) ,  authorized  recreational  uses  of  the 
public  lands  under  permit.  Because  these 
recreational  uses  are  now  authorized  by 
law,  special  land-use  permits  are  no  long- 
er appropriate  for  permitting  such  use, 
and  a  new  permit  system  Is  necessary. 
Special  recreation  permits  for  recrea- 
tfamal  use  at  other  than  developed  rec- 
reation sites  shall  generally  not  be  re- 
quired of  individuals  or  families  not 
malElng  competitive  and/or  commercial 
use  of  the  public  land. 

The  purpose  of  the  proposed  rulemak- 
ing Is  to  continue  to  allow  recreational 
tise  of  the  national  resource  lands  and  to 
ensure  a  safe  and  enjoyable  recreational 
experiaice  for  users  while  minimizing 
the  envircHimental  impact  of  their  recre- 
atimal  use.  This  will  be  accomplished  by 
a  fair  and  equitable  system  of  special 
recreation  permits  for  recreational  use  of 
areas  requiring  management  of  such  use 
needed  to  ensure  a  safe  recreational  ex- 
perience for  the  user  and  to  protect  nat- 
ural values. 

This  rulemaking  would  provide  for  is- 
siiaace  of  permits  and  collection  of  fees 
for  permits  under  authority  contained  in 
Pub.  L.  93-303.  These  regulations  would 
serve  to  implement  the  enforcement  au- 
thority provided  in  the  Federal  Land 
'  P(dicy  and  Management  Act  of  1976  and 
the  Land  and  Water  Conservation  Fund 
Act  of  1965,  as  amoided  by  Pub.  L. 
92-347,  and  93-303,  and  on  those  areas 
covered  by  joint  agreements  between  the 
Bureau  of  Land  Management  and  State 
govemmatts  as  provided  for  In  Title  n 
of  the  Sikes  Act.  as  amended  by  Pub.  L. 
93^52.  With  excepticHis  provided  by  law, 
the  enforcement  provisions  of  the  Fed- 
eral I^md  Policy  and  Management  Act  of 
1976  and  the  Land  and  Water  Conserva- 
tion Fund  Act  of  1965,  as  amended,  will 
apply  to  all  special  recreation  permits 
Issued  for  whliji  a  fee  Is  charged. 

Another  purpose  is  to  provide  for  cer- 
tain controls  necessary  in  the  manage- 
ment of  special  areas  such  as  trails  in 
the  National  Trails  System  and  river 
areas  In  the  National  Wild  and  Scenic 
Rivers  System. 

Four  categories  of  permit  are  recog- 
nized: (a)  commercial,  (b)  competitive. 

(c)  motorized  recreation  vehicle,  and 

(d)  special  areas.  Fees  generally  will  be 
charged  for  permits  for  these  four  cate- 
gories of  use.  Tlie  basis  for  fees  shall  in- 
clude, but  not  be  limited  to,  resource  im- 
pacts of  permitted  use.  administrative 


costs,  levels  of  supervision  necessary,  and 
comparability  with  fees  charged  by  other 
Federal  and  non-Federal  agencies.  Fees 
collected  will  be  used  for  recreational 
purposes  as  provided  in  the  Land  and 
Water  Conservation  Fund  Act  of  1965, 
as  amended. 

Insurance  and  bonding  stipulations  are 
included  for  the  protection  of  the  public, 
the  users,  the  operators,  and  the  Govern- 
ment. 

Permits  issued  prior  to  the  effective 
date  of  these  regxilations  shall  be  hon- 
ored, but  new  permits  will  be  allowed 
only  under  the  provisions  of  these  regu- 
lations. 

The  proposed  rules,  when  put  into  ef- 
fect, will  aid  in  the  management  of  rec- 
reational uses  and  protection  of  resource 
values,  and  will  enhance  the  public 
safety  and  welfare. 

It  is  hereby  determined  that  the  pub- 
lication of  this  proposed  rulemaking  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human  en- 
vironment and  that  no  detailed  state- 
ment pursuant  to  section  102(2)  (C)  of 
the  National  Environmental  Policy  Act 
of  1968  (42  UJ3.C.  4332  (2)  (C) )  is  re- 
quired. 

In  accordance  with  the  Department's 
policy  on  public  participation  in  rule- 
maklig  (36  FR  8336)  interested  parties 
may  submit  written  comments,  sugges- 
tions, or  objections  with  respect  to  the 
proposed  rules  to  the  Director  (210) , 
Bmreau  of  Land  Management,  Washing- 
ton. D.C.  20240  until  March  14,  1977. 

Copies  of  comments,  suggestions,  or 
objections  made  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
the  Division  of  Legislation  and  Regula- 
tory Msmasiement,  Bureau  of  Land  Man- 
agement, Room  5555,  Interior  Building, 
Washington,  D.C.  20240  during  regular 
business  hours  (7:45  a.m.-4:15  p.m.) 

It  is  therefore  proposed  to  amend  43 
CFR  Chapter  n  in  the  manner  set  forth 
below. 

PART  2920— SPECIAL  LAND  USE 
PERMITS 

§  2920.0^-50      [Amended] 

§§  2920.0-2 — 2920.7      (Subpart     2924) 
[  Deleted  1 

1.  Part  2920  is  amended  by  deleting 
S  2920.0-5(6).  and  Subpart  2924. 


PART  6260— VISITOR  MANAGEMENT 

2.  Part  6260  is  amended  by  adding  Sub- 
part 6263  to  the  table  of  sections  as 
follows: 

•  •  •  •  • 

Subpart  6263 — Rtilas  for  Visitor  Um — Other 
Than  Davolopad  Recreation  Sites 
Sec. 

6363.0-1  Purpose. 

6263.0-2  Objective. 

6263.0-3  Authority. 

6283.0-6  Definitions. 

6263.0-7  Enforcement. 

6263.1  Permits  required. 

6263.3  Applications. 

6263.3  Issuance  of  permits. 

6263.4  Fees. 
6263.6  Terms. 

3.  Part  6260  is  amended  by  adding  Sub- 
part 6263  to  read  as  follows: 


I 


Subpart  6263 — Rules  for  Visitor  Us 
Other  Than  Developed  Recreation  Sites 

§  6263.0-1      Purpose. 

This  subpart  sets  forth  the  procedures 
for  authorizing  certain  recreational  uses 
of  lands  and  waters  administered  by  the 
Bureau. 

§  6263.0-2     ObjecUve. 

To  establish  a  permit  and  fee  system 
for  certain  recreation  uses  of  lands  and 
waters  administered  by  Biureau. 

§  6263.0-3     Authority. 

The  rules  in  this  subpart  are  issued 
pursuant  to:  43  U.S.C.  1201;  43  U.S.C. 
1701  et  seq.;  43  U.S.C.  1374;  43  U.S.C. 
1181a;  16  U.S.C.  460(l-6a);  16  U.S.C. 
670g-n;  16  U.S.C.  1271-1287;  16  U.S.C. 
1241-1249. 

§  6263.0-5     Definitions. 

For  the  purposes  of  this  subpart: 
(a)  "Commercial  use"  is  recreational 
use  of  the  public  lands  for  business  or 
financial  gain.  When  any  permittee,  em- 
ployee or  agent  of  a  permittee,  operator, 
or  participant  makes  or  attempts  to  make 
a  profit,  salary,  increase  his  capital 
worth,  advance  or  promote  his  business 
or  financial  standing,  or  supports,  in 
any  part,  other  programs  or  activities 
from  amounts  received  from  or  for 
services  rendered  to  customers  or  par- 
ticipants in  the  permitted  activity,  as  a 
result  of  having  the  special  recreation 
permit,  the  use  will  be  considered  com- 
mercial. The  collection  by  a  permittee  or 
his  agent  of  any  fee,  charge,  or  other 
compensation  which  is  not  strictly  a 
sharing  of,  or  is  in  excess  of,  actual  ex- 
penses incurred  for  the  purposes  of  the 
activity  or  use  shall  make  the  activity 
or  use  commercial.  Use  by  educational 
and  therapeutic  institutions  is  consid- 
ered commercial  when  the  above  criteria 
are  met.  Profit  making  organizations  are 
automatically  classified  as  commercial, 
even  if  that  part  of  their  activity  cov- 
ered by  the  permit  is  not  profit  making. 
Nonprofit  status  of  any  group  or  orga- 
nization under  the  Internal  Revenue  or 
Postal  Laws  or  regulations  does  not  in 
itself  determine  whether  an  event  or  ac- 
tivity arranged  by  such  a  group  or  orga- 
nization is  noncommercial.  Any  person, 
group,  or  organization  seeking  to  qualify 
as  noncommercial  shall  have  the  burden 
of  establishing  to  the  satisfaction  of  the 
authorized  ofiQcer  that  no  flnamcial  or 
business  gain  will  be  derived  from  the 
proposed  use. 

(b)  "Actual  costs  or  expenses"  are 
costs  or  expenses  necessarily  incurred 
for  the  permitted  activity  or  use.  These 
terms  include,  but  are  not  limited  to, 
the  actual  costs  of  such  items  as  ex- 
pendable equipment  and  supplies.  Actual 
costs  or  expenses  will  not  Include  any 
salaries,  profit,  increase  of  capital  worth, 
allowances,  or  subsidies  of  any  other  ac- 
tivities of  the  permittee  or  sponsor,  the 
purchase  or  amortization  of  nonexpend- 
able supplies  or  equipment,  any  allow- 
ance for  imdersubscribed  events,  or  any 
monetary  comp«isation  for  sponsors  or 
participants. 
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fc)  "Competitive  use"  is  any  formally 
organized  or  structured  use,  event,  or 
activity  on  public  land  in  which  there 
are  the  elements  of  competition  between 
two  or  more  (Contestants.  Informal,  spur- 
of-the-moment -competition  is  not  in- 
cluded. 

(d)  An  "event"  is  a  single,  structured, 
organized,  consolidated,  or  scheduled 
meeting  or  occurrence  for  the  purpose 
of  recreational  use  of  the  public  lands. 
An  event  may  be  composeid  of  several 
activities. 

(e)  "Educational  use"  is  use  by  an  in- 
stitution which  has  been  recognized  as 
educational  by  Federal.  State,  or  local 
government  bodies,  or  regional  accredit- 
ing bodies.  Such  use  must  have  learning 
as  the  njajor  objective,  and  there  must 
be  a  teacher-pupil  relationship  present. 
National,  regional.  State,  or  local  accred- 
itation will  normsdly  qualify  a  school  as 
noncommercial,  but  such  accreditation 
in  and  of  Itself  does  not  assure  noncom- 
mercial status. 

(f )  An  "onerator"  Is  a  group,  associa- 
tion, individual,  corporation,  or  orga- 
nization which  provides  recreational 
services. 

(g)  A  "special  area"  is  an  area  estab- 
lished as  a  comnonent  of  either  the  Na- 
tional Trails  System,  the  National  Wild 
and  Scpnic  Pivers  System,  or  an  area 
covered  bv  joint  agr«wment  between  the 
Bureau  of  Land  Manaerement  and  a 
Stflte  eovArnmpnt  as  provided  for  In 
Title  n  of  thp  Sikes  Act. 

(h)  "Rider/event"  is  one  vehicle  or 
animal,  and  driver  or  rider,  regardless  of 
the  number  of  po-sspnerers.  participating 
in-  competitive  use  of  public  lands  in  one 
event. 

(1)  A  "User  day"  is  any  calendar  day, 
or  portion  thereof,  for  each  individual 
accompanied  or  serviced  bv  an  operator 
or  permittee  on  the  public  lands. 

( j )  A  "motorized  recreation  vehicle"  is 
any  vehicle  employing  a  motor  or  engine, 
either  internal  combustion  or  nonln- 
temal  combustion,  for  propulsion,  capa- 
ble of,  or  designed  for,  travel  on  or  im- 
mediately over  land  or  water  used  in  any 
noncommercial,  noncompetitive  recrea- 
tional activitv;  excluding  any  vehicle 
used  for  o£Qcial  government  porposes. 

§  6263.0-7     Enforcement, 

Any  person  who  violates  or  foils  to 
comply  with  the  regulations  of  this  sub- 
part is  subject  to  arrest  and' punishment 
IHirsuant  to  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Land  and 
Water  Conservation  Fund  Act.  the  WUd 
and  Scenic  Rivers  Act,  the  Nationsd 
Trails  Act,  the  Sikes  Act,  and  other  ap- 
propriate laws  when  applicable. 

§  6263.1      Permits  required. 

Special  recreation  permits  are  required 
for  commercial,  and  competitive  recrea- 
tional uses  of  lEinds  administered  by  the 
Bureau.  When  25  or  more  motorized  rec- 
reation vehicles  are  used  in  an  event  a 
special  recreation  permit  will  be  required 
for  the  event.  Special  recreation  permits 
are  also  required  for  use  in  "special  areas 
where  the  authorized  ofiBcer  determines 
the  criteria  of  either  the  Land  and  Water 
Conservation  Fund  Act,  the  Sikes  Act, 


the  Wild  and  Scenic  Rivers  Act,  or  Na- 
tional Trails  Act  requires  their  issuance. 
With  the  exception  of  use  in  special 
areas,  special  recreation  permits  are  not 
required  for  recreational  use  by  individ- 
uals, or  individual  immediate  families. 
Notice  will  be  given  by  the  authorized 
officer  in  the  Federal  Register  and  re- 
gional news  media  when  special  recrea- 
tion permits  are  required  for  recreational 
use  other  than  commercial,  competitive, 
and  motorized  recreation  vehicle  use  in 
a  special  area.  Access  points  in  special 
areas  will  also  be  posted  notifying  the 
public  of  required  permits  for  recrea- 
tional use,  other  than  commercial,  com- 
petitive, and  motorized  recreation  vehi- 
cle use. 

§  6263.2      .Applications. 

(a)  Forms  and  Maps.  Applications  for 
special  recreation  permits  shall  be  made 
to  the  authorized  officer  on  forms  ap- 
proved by  the  Director,  Bureau  of  Land 
Management.  Applications  shall  include 
three  copies  of  a  map  of  sufficient  scale 
and  detail  to  allow  identification  of  the 
proposed  use  area  on  the  groimd.  The 
authorized  officer  may  waive  the  require- 
ment for  maps  where  appropriate. 

(b)  Supplemental  Information.  The 
authorized  officer  may  require  the  ap- 
plicant to  submit  supplemental  informa- 
tion in  sufficient  detail  to  evaluate  the 
impact  of  the  proposed  event  upon  the 
lands  and  environment,  including  meas- 
ures the  applicant  would  take  to  mitigate 
impacts  on  the  lands  and  environment. 

(c)  Filing.  (1)  The  application  may  be 
filed  in  any  office  of  the  Bureau  having 
jurisdiction  over  the  lands  to  be  used. 
Application  for  commercial,  competitive, 
and  motorized  recreation  vehicle  uses 
must  be  filed  a  minimum  of  120  days  in 
advance  of  intended  use  unless  a  shorter 
time  is  authorized  by  the  authorized  of- 
ficer. This  advance  filing  also  may  be 
required  of  other  organized  use.  AppU- 
cation  should  be  made  at  the  earliest 
possible  time  to  provide  for  adequate 
consideration  of  the  application  prior  to 
the  intended  use  period.  (2)  Within  60 
days  of  the  filing  date  the  authorized 
officer  will  inform  the  applicant  if  the 
decision  on  issuing  the  permit  will  be 
delayed.  (3)  The  authorized  officer  may 
establish  a  maximiun  time  by  which  ap- 
plications will  be  accepted  prior  to  date 
of  proposed  use. 

§  6263.3      Issuance  of  permits. 

The  approval  of  an  application  and 
subsequent  issuance  of  a  special  recrea- 
tion permit  is  discretionary  with  the  au- 
thorized officer. 

§  6263.4     Fees. 

(a)  Filing  fees.  Applicants  for  special 
recreation  permits  for  commercial  or 
competitive  uses  shall  include  with  their 
appilication  a  $10.00  nonrefundable  filing 
fee. 

(b)  Use  Fees.  (1)  Commercial  use — a 
minimum  of  $25.00  Is  required  for  use  of 
not  in  excess  of  100  user  days.  Payment 
for  use  in  excess  of  100  user  days  shall  be 
in  the  amount  of  $25.00  each  additional 
100  user  days  or  fraction  thereof.  (2) 
Competitive  use — the  fee  is  five  percent 


of  the  gross  rec«pts,  $1.00  per  pcirtlcipant 
per  day  or  $10.00  whichever  is  greater. 
When  use  is  both  commercial  and  com- 
petitive, the  competitive  fee  shail  be 
charged.  (3)  Special  area  use — fees  may 
be  required  for  special  area  uses  by  other 
than  commercial,  competitive,  and  mo- 
torized recreation  vrtiicle  users  where  the 
authorized  officer  determines  that  such 
charges  are  consistent  with  the  Land  and 
Water  Conservation  Fund  Act.  A  mini- 
mum fee  of  $1.00  will  be  charged  for  each 
permit  for  such  use.  (4)  Motorized  recre- 
ation vehicle  use — a  mlnimmn  fee  of 
$1.00  will  be  charged  for  the  permit  for 
each  event.  (5)  The  authorized  officer 
may  charge  larger  fees  than  these  mlnl- 
mums  consistent  with  chsu^es  made  for 
similar  uses  by  other  organizations  and 
governmental  agencies  in  the  region  of 
use.  (6)  Any  change  in  established  fees 
will  be  made  in  accordance  wlUi  43  U.S.C. 
1734  (1976). 

(c)  Payment  of  use  fees.  (1)  Payment 
of  fees  will  be  required  at  the  time  a  per- 
mit is  issued.  (2)  Where  the  amount  of 
intended  use  cannot  be  precisely  deter- 
mined, the  fee  will  be  based  on  an  esti- 
mation smd  payment  will  be  required  of 
that  amount.  The  'fee  will  be  adjusted, 
based  on  actual  use,  after  use  is  made. 
Refunds  will  be  made  or  additional  pay- 
ment will  be  required  to  the  extent  the 
payment  requirement  for  actual  use 
varies  from  the  initial  amount  paid  by 
$10.00.  (3)  If  an  applicant  is  imable  to 
pay  the  fee  in  advance,  the  autjiorized 
officer  may  allow  the  posting  of  a  pay- 
ment bond  or  other  guarantee  in  an 
amount  equal  to  the  actual  or  estimated 
fee.  The  authorized  officer  will  estaUish 
a  payment  date  which  is  no  later  than  15 
days  following  the  use  period. 

(d)  Exceptions,  exclusions,  and  exemp- 
tions. (1)  Nothing  contained  herein  shall 
authorize  F^eral  himting,  trapping,  or 
fishing  licenses,  permits,  or  fees.  (2)  Fees 
of  this  part  shall  not  be  charged  for  com- 
mercial or  other  activities  not  rdated  to 
recreation,  including,  but  not  limited  to, 
organized  tours  or  outings  conducted  for 
educatiraml  or  sclmtlflc  purposes  related 
to  the  resources  of  the  area  visited  by 
bona  fide  institutions  estaUlshed  for 
these  purposes.  (3)  Applicants  for  waiver 
of  fees  on  this  bsisis  will  be  required  to 
provide  documieitation  of  their  official 
recognition  as  educational  or  scientific 
institutions  by  Federal,  State,  or  local 
government  bodies  and  will  also  be  re- 
quired to  provide  a  statement  as  to  the 
purposes  of  the  visit  prcnxwed.  (4)  TfiB 
use  of  areas  for  which  a  fee  waiver  is  re- 
quested must  relate  directly  to  scientific 
or  educational  purposes.  (5)  No  fee  shall 
be  charged  for  those  special  recreation 
permits  required  for:  (i)  Any  hospital 
patient  actively  Invotved  In  medical 
treatment  or  therapy  In  the  area  visited; 
(ii)  educational  and  therapeutic  institu- 
tions that  are  not  commercial;  and  (ill) 
Individuals,  and  individual  immediate 
famiUes  in  units  of  the  National  Wild 
and  Scenic  Rivers  and  National  Trails 
System. 

§  6263.5     Terms. 

(a)  General.  (1)  A  special  recreation 
permit  will  be  revocable  at  the  discretion 
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of  the  authorized  ofiBcer  at  any  time.  (2) 
Permits  may  be  issued  for  a  day,  season 
of  use,  or  such  other  time  period  consid- 
ered appropriate  by  the  authorized  of- 
ficer for  the  use  involved.  (3)  A  special 
recreation  permit  will  not  be  issued  for 
an  area  larger  than  the  authorized  of- 
ficer determines  is  necessary  for  the  con- 
teyiplated  use.  The  land  may  be  surveyed 
or  unsurveyed.  (4)  The  operator  or  per- 
mittee will  allow  the  authorized  ofiBcer, 
or  other  duly  authorized  representative 
of  the  Bureau,  to  have  access  to  and  the 
right  to  examine  any  directly  pertinent 
books,  documents,  papers,  and  records  of 
the  operator  or  permittee  involving 
transactions  related  to  the  permit.  The 
operator  or  permittee  also  will  allow  the 
authorized  officer,  or  other  duly  author- 
ized representative  of  the  Bureau,  to  have 
access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  pa- 
pers, and  records  of  any  employee  or 
agent  of  the  permittee  or  operator.  These 
allowances  and  rights  terminate  3  years 
after  the  expiration  of  the  permit. 


I  PROPOSED  RULES 

(b)  Stipulations.  A  special  recreation 
permit  will  contain  such  stipulations  as 
the  authorized  ofiBcer  consi*rs  necessary 
to  protect  the  lands  and  resources  in- 
volved and  the  public  interest  in  general. 

(c)  Bonds.  In  addition  to  a  payment 
bond,  the  authorized  ofiBcer  may  require 
the  posting  of  a  cash  or  surety  bond  or 
other  guarantee  in  such  form  and  in  such 
amount  as  the  authorized  ofiBcer  deter- 
mines to  be  sufiBcient  to  defray  the  costs 
of  restoration  -and  rehabilitation  of  the 
lands  affected  by  the  permitted  use. 
Bonds  and  guarantees  will  be  returned 
to  the  permittee  upon  satisfactory  com- 
pliance with  all  permit  stipulations,  in- 
cluding restoration  and  rehabilitation 
requirements. 

(d)  Insurance.  The  authorized  ofiBcer 
will  require  all  commercial  and  competi- 
tive applicants,  and  may  require  other 
applicants,  to  obtain  and  submit  a  prop- 
erty damage,  personal  injury,  and  public 
liability  insurance  policy  which  he  judges 
sufiBcient  to  protect  the  public  and  the 
United  States.  The  policy  shall  name  the 


United  States  Government  as  a  co-in- 
sured and  stipulate  that  the  authorized 
ofiBcer  of  the  Bureau  of  Land  Manage- 
ment will  be  notified  30  days  in  advance 
of  the  termination  or  modification  of  the 
policy. 

(e)  Liability.  The  permittee  shall  in- 
demnify the  United  States  against  any 
responsibility  or  liability  for  damage,  in- 
jury, or  loss  to  persons  and  property 
which  may  occur  during  the  permitted 
use  period  or  as  a  result  of  such  use. 

(f)  Violation  of  Law.  The  conviction 
of  a  violation  of  any  Federal  or  State  law 
or  regulation  concerning  the  conserva- 
tion or  protection  of  natural  resources, 
the  environment,  endangered  species,  or 
antiquities  that  is  related  to  said  special 
recreation  permit  may  result  in  the  can- 
cellation of  the  permit  and/or  denial  of 
any  subsequent  permit  applications. 

Jack  O.  Horton, 
Assistant  Secretary  of  the  Interior. 

January  18, 1977. 

[FB  Doc. 77-2322  Piled  1-21-77:8:45  am] 
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TKIa  43— Public  Lands:  Interior 

CtMPTER  11— BUREAU  OF  LAND  MAN- 
AGEMENT, DEPARTMENT  OF  THE  IN- 
TERIOR 

[Clnmlar  No.  3419] 

PART  3830— LOCATION  OF  MINING 
CLAIMS 

Recordation  of  Mining  Claims  and  Filing 
Evidence  of  Annual  Assessment  Work 
or  Notice  of  Intention  to  Hold  Mining 
Claims 

On  December  10,  1976,  the  Depart- 
ment of  the  Interior/Bureau  of  Land 
Management  published  in  the  Federal 
Register  (41  FR  54084)  a  notice  and 
text  of  a  proposed  rulemaking  that 
would  add  a  new  subpart  to  Part  3830 
of  Title  43,  Code  of  Federal  Regulations. 
The  purpose  of  the  proposed  rulemaltlng 
is  to  implement  section  314  of  the  Fed- 
eral Land  Policy  and  Management  Act 
of  1976  (43  U.S.C.  1701)  (hereinafter 
called  the  Act)  which  requires  that  with- 
in specified  periods  of  time  unpatented 
mining  claims  be  recorded  and  informa- 
tion concerning  assessment  work  or  a 
notice  of  intention  to  hold  a  claim  be 
filed  with  the  Bureau  of  Land  Manage- 
ment. The  proposed  rulemaking  also  im- 
plements the  general  regulatory  author- 
ity of  the  Department  under  the  mining 
law  of  1872  (30  U.S.C.  22)  providing 
that  the  exploration,  occupation  and 
purchase  of  valuable  mineral  deposits 
shall  be  "under  regulations  prescribed 
by  law."  Another  purpose  of  the  pro- 
posed rulemaking  is  to  coordinate  the 
implementation  of  section  8  of  the  Act 
of  September  28.  1976  (16  U.S.C.  1901), 
which  requires  the  recordation  of  im- 
patented  mining  claims  located  within 
the  boimdaries  of  the  National  Park 
System  before  September  27,  1977,  with 
the  Implementation  of  section  314.  The 
proposed  rulemaking  applies  to  both  ex- 
isting smd  future  mining  claims  located 
under  the  Mining  Law  of  1872  (30  U.S.C. 
21-54),  as  amended. 

Interested  persons  were  given  30  days, 
untU  January  10,  1977,  to  sutanit  com- 
ments, suggestions,  or  objections  to  the 
proposed  rulemaking.  More  than  160 
comments  were  received  end  given  care- 
ful consideration  as  part  of  the  final 
rulemaking  process. 

There  were  a  large  number  of  com- 
ments that  objected  to  the  proposed 
rulemaking  in  general  and  stated  that 
the  Department  has  exceeded  the  au- 
thority given  it  by  the  Congress  in  sec- 
tion 314  of  the  Act.  We  disagree  with 
this  contention  and  feel  that  the  pro- 
posed rulemaking  In  those  sections  of 
the  regulations  which  are  Intended  to 
implement  the  Act  is  a  careful  effort  to 
meet  the  Congressional  purpose  of  sec- 
tion 314  without  unduly  burdening  the 
mining  community.  However,  many  of 
these  comments  objected  to  sections  of 
the  regulations  which  were  issued  pursu- 
ant to  the  regulatory  authority  of  the 
Department  under  the  Mining  Law  of 
1872.  supra.  Therefore,  comments  object- 
ing to  the  regulations  as  beyond  the  In- 
tent of  the  Act  address  the  wrong  issue 
and  are  not  accepted.  We  also  received 
objections  to  specific  sections  of  the  pro- 
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posed  rulemaking  as  t>eing  beyond  ihe 
authority  granted  the  Department  in 
section  314  of  the  Act.  We  will  answer 
each  of  those  objections  when  we  deal 
with  the  specific  sections  of  the  proposed 
rulemaking. 

We  received  a  number  of  comments 
supporting  the  purpose  of  the  proposed 
rulemaking  and  recommending  some 
changes  that  woiild  improve  them. 
Many  comments  recognized  that  the 
proposed  rulemaking  was  required  by 
the  Congress  and  accepted  them  in  that 
light. 

Another  general  comment  was  that 
only  the  minimum  period  was  given  the 
public  to  comment  on  the  proposed  rule- 
making and  the  comment  period  oc- 
cured  during  the  Christmas  and  New 
Year  holiday  period.  We  recognize  the 
problems  caused  by  the  short  comment 
period  and  the  Impact  that  the  holidays 
had  on  the  number  of  working  days  ac- 
tually available  for  making  comments, 
but  we  did  not  extend  the  comment  pe- 
riod because  of  the  90-day  limit  placed  on 
the  recording  of  claims  located  after  the 
approval  of  the  Act  by  the  Congress.  We 
felt  that  we  had  an  obligation  to  the 
public  to  have  final  regxilations  in  effect 
as  60on  as  possible  so  that  the  public 
would  know  the  procedures  they  must 
follow  to  record  their  claims. 

Even  though  the  Department  is  pub- 
lishing this  final  rulemaking,  we  recog- 
nize the  short  period  of  time  allowed 
to  analyze  the  process  outlined  in  the 
final  rulemaking.  Therefore,  we  will 
carefully  observe  the  practical  effects  of 
the  implementation  of  this  final  rule- 
making over  the  next  several  months 
and  will  make  any  additional  revisions 
we  find  necessary  to  improve  the  recor- 
dation operation  mandated  by  the  Con- 
gress as  amendments  to  the  final  rule- 
making. 

Even  though  we  received  no  comments 
on  the  index  to  the  proposed  regulations, 
we  made  several  changes  in  the  index 
so  that  it  would  agree  with  changes 
made  in  the  sections. 

We  received  a  few  comments  on  the 
purpose  of  the  proposed  rulemaking. 
One  comment  recommended  the  deletion 
of  the  last  sentence  of  the  purpose  be- 
cause it  exceeded  the  authority  granted 
in  section  314.  We  were  unable  to  accept 
this  comment  because  we  feel  that  the 
Secretary  has  the  authority  under  the 
provision  of  Mining  Law  of  1872  to  re- 
quire notification  of  transfer  of  interest 
in  unpatented  mining  claims. 

We  did  make  a  change  in  the  purpose 
section  of  the  proposed  rulemaking  by 
deleting  the  word  "proof"  and  insert- 
ing in  lieu  thereof  the  word  "evidence". 
This  is  a  more  accurate  description  of 
what  is  furnished  in  connection  with 
assessment. 

One  comment  objected  to  the  use*  of 
the  phrase  "cloud  on  the  title"  in  the 
objectives  section  of  the  proposed  rule- 
making. We  did  not  accept  this  comment 
because  that  phrase  is  taken  directly 
froip  the  legislative  history  of  the  sec- 
tion and  is  properly  used.  It  was  decided 
that  a  change  was  needed  in  the  objec- 
tives section  to  make  it  clear  that  this 
rmlemaking  was  not  intended  to  super- 


sede or  replace  existing  recording  re- 
quirements under  State  law,  except  when 
specifically  changed  by  the  provisions  of 
th>j  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  (43  U.S.C.  1701).  This 
amendment  makes  it  clear  that  there  are 
instances  where  changes  in  State  law 
are  made  by  the  Act  and  the  proposed 
rulemaking  carries  out  those  changes. 
An  example  of  a  change  in  State  law 
that  is  mandated  by  the  Act  is  the  filing 
requirement  that  is  set  on  a  date  certain 
by  the  Act  but  conflicts  with  some  exist- 
ing State  laws. 

Comments  on  the  authority  section 
challenged  the  requirement  for  filing  of 
the  required  documents  with  the  Bureau 
of  Land  Management,  on  the  basis  that 
tliis  filing  superseded  the  counties  as  the 
ofBces  of  record  for  mining  claims.  These 
comments  were  not  accepted  because 
their  adoption  would  make  the  Act  mean- 
ingless. What  was  the  purpose  of  Con- 
gress if  it  did  not  intend  what  it  clearly 
states  in  the  Act.  recordation  with  the 
Bureau  of  Land  Management  of  all  un- 
patented mining  claims  located  on  the 
public  lands?  Further,  neither  the  Act 
nor  the  prooosed  rulemaking  make  any 
chanee  in  the  requirements  of  the  local 
jurisdictions,  but  simply  require  a  second 
place  of  recording  so  that  the  Govern- 
ment can  know  the  location  of  unpat- 
ented mining  claims  and  can  use  that 
information  in  planning  use  of  its  lands. 

Comments  were  made  that  the  author- 
ity cited  in  subsection  (c)  of  §  3833.0-3 
of  the  proposed  rulemaking  was  super- 
fluous and  not  needed.  We  disagree  and 
have  used  the  authority  cited  in  sub- 
section (c)  as  the  basis  of  reaulring  the 
recordina:  of  transfers  of  Interest  and 
other  sections  of  the  retrulations  not  in- 
tended to  Implement  the  Act.  The  au- 
thority cited  in  subsection  (d)  of  this 
section  of  the  retaliations  is  also  needed 
because  section  314  of  the  Act  does  not 
provide  authority  to  Issue  regulations. 
Such  general  authority  for  the  Act  is 
contained  in  section  310  of  the  Act. 

In  connection  with  the  definitions  sec- 
tion of  the  proposed  rulemaking,  a  very 
complicated  comment  suggested  that  the 
use  of  the  term  "location"  or  "located" 
inferred  that  acceptance  of  a  certificate 
of  location  of  a  claim  by  the  BLM  vali- 
dated the  claim.  We  found  this  comment 
unacceptable  because  the  language  of 
section  314  of  the  Act  specifically  states 
that  the  recordation  of  a  claim  under  its 
provisions  in  and  of  itself  does  not  vall- 
(3a te  the  claim. 

A  comment  properly  pointed  out  that 
the  definition  of  "owner"  used  in  the 
proposed  rulemaking  could  be  read  to 
require  the  listing  of  all  stockholders  of 
a  corporation  that  owned  an  interest  in 
a  mining  claim.  We  agree  that  the  defini- 
tion could  be  misconstrued  and  have 
amended  it  by  adding  words  that  make 
it  clear  that  we  are  talking  about  owners 
of  record.  Several  comments  noted  the 
printing  error  in  subsection  (f)  of  the 
definition  sections.  We  have  changed  the 
date  from  1972  to  1872. 

Some  comments  suggested  that  the 
District  Offices  of  the  Bureau  of  Land 
Management  be  made  the  proper  office 
for   purposes   of    recording   of   mining 
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claims.  We  did  not  accept  that  suggestion 
because  the  State  Offices  are  the  location 
of  the  master  plats  and  our  central  rec- 
ords. The  District  Offices  can  obtain  in- 
formation from  the  State  Office  ad  it  Is 
needed.  We  did  make  a  minor  amend- 
ment to  suljsection  (g)  of  §  3833.0-S  to 
make  it  clear  that  the  State  Office  is  the 
proper  office  for  recordation  of  mining 
claims. 

E^ren  though  we  received  no  comments 
on  subsection  (h)  of  the  definition  sec- 
tion, we  amended  it  to  clarify  the  term 
"date  of  location".  We  think  that  the 
amendment  will  be  helpful  to  those 
recording. 

We  received  comments  on  subsection 
(i)  of  the  definition  section  to  the  effect 
that  what  was  required  as  part  of  the 
official  record  was  excessive  and  the  sub- 
section should  be  changed.  After  careful 
consideration   of    those   comments,   we 
made  a  change  in  subsection  (i)  that  we 
believe  will  satisfy  most  of  the  objections 
of  those  commenting  on  this  subsection. 
One  point  of  clarification  in  subsection 
(i)  was  a  change  requiring  that  only  the 
documents  accomp>anying  the  certificate 
of  location  at  the  time  it  wsis  filed  with 
the  State  would  be  required  when  the 
claim  or  site  is  being  recorded  with  the 
Bureau.  We  do  not  want  other  docu- 
ments, such  as  liens,  wills,  earlier  trans- 
fers, etc.,  filed  for  record  in  the  local 
Jurisdiction  subsequent  to  the  filing  of 
the  certification  of  location.  We  only 
want  the  claimant  to  file  those  amend- 
ments to  the  certificate  that  change  the 
location  of  the  claim.  We  are  not  inter- 
ested in  any  of  the  other  papers  of  record. 
No  comments  were  received  in  con- 
nection with  section  3833.1-1  of  .the  pro- 
posed rulemaking,  but  we  amended  the 
section  to  make  it  clear  that  those  re- 
cording claims  located  within  the  bound- 
aries of  the  National  Park  System  must 
comp^  with  the  provisions  of  the  final 
rulemaking  published  by  the  National 
Park  Service  covering  recordation  of 
mining  claims  in  the  parks. 

Almost  every  substantive  comment 
made  on  the  proposed  nilemaking  made 
direct  reference  to  5  38.33.1-2,  with  spe- 
cial emphasis  on  the  requirements  im- 
posed and  on  the  fee  imposed  in  connec- 
tion with  the  recordation.  There  also 
were  other  comments  made  about  this 
section:  As  a  result  of  the  heavy  volume 
of  commehts  on  this  section,  the  section 
was  exhaustively  reviewed  and  a  number 
of  changes  were  made  in  the  section. 

Comments  on  subsection  (a)  of 
§  3833.1-2  were  directed  at  the  need  it 
imposed  to  meet  the  requirements  of 
subsection  (c)  of  the  section.  We  have 
amended  subsection  (c)  and  feel  that 
the  amendment  to  subsection  (c)  resolve 
the  objections  made  to  subsection  (a) . 

Some  comments  objected  to  the  re- 
quirement fbr  recordation  within  90  days 
of  a  location  of  a  claim  imposed  in  sub- 
section (b) .  That  requirement  cannot  be 
changed  because  it  is  set  by  the  provi- 
sions of  section  314  of  the  Act.  We  have 
amended  subsection  (b)  to. make  it  clear 
that  the  time  of  filing  set  out  in  subsec- 
tion (b)  ♦ill  be  the  time  the  documents 
required  are  received  and  time  stamped 


in  the  proper  BLM  office,  not  the  date  of 
mailing  of  said  documents.  This  clarifi- 
cation will  require  the  mining  claimant 
to  take  into  consideration  the  required 
mailing  time  when  he  files  his  recorda- 
tion papers. 

A  large  number  of  strong  comments 
were    made    about    subsection    (c)    of 
S  3833.1-2  of  the  proposed  rulemalung. 
Many  of  those  malting  comments  read 
the  subsection  as  requiring  a  survey  in 
order  to  meet  the   requirements  con- 
tained therein.  It  was  not  intended  that 
the   proposed   rulemaking   require   any 
mining  claimant  to  go  to  the  expense  of 
a  survey  to  record  his  claim.  It  was  be- 
lieved that  the  requirements  of  subsec- 
tion (c)   could  be  met  without  accom- 
plishment of  a  survey.  As  a  result  of  our 
re -examination  of  this  subsection,  it  was 
decided  that  there  was  in  fact,  no  need 
for  several  of  the  requirements  in  the 
proposed    rules.    Subsection     (c^     has. 
therefore,  been  amended  to  eliminate  a 
number  of  the  requirements  originally 
imposed.  The  amendments  will  satisfy 
most  of  the  objections  raised  in  the  com- 
ments submitted  on  this  subsection  and 
will,  at  the  same  time,  furnish  the  Gov- 
ernment with  sufficient  information  to 
meet  its  need  to  locate  the  mining  claim 
site.  We  believe  that  the  requirements 
in  this  final  rulemaking  can  be  legally 
required  by  the  Department,  either  under 
the  provisions  of  section  314  of  the  Fed- 
eral Land  Policy  and  Management  Act 
of  1976,  or  the  provisions  of  the  Mining 
Law  of  1872. 

One  area  of  special  concern  to  those 
commenting  on  subsection  (c)  was  the 
requirement  for  a  map.  We  have  Qon- 
tinued  to  require  a  map,  but  have  re- 
duced the  requirements  in  connection 
with  the  map.  As  an  example,  we  liave 
changed  the  scale  of  the  map  to  one  that 
is  generally  available  from  nearly  all  U.S. 
Government  offices,  including  BLM 
offices.  We  have  also  changed  the  sub- 
section so  that  all  that  is  required  on  the 
map  is  a  general  location  of  the  claim 
or  site  or  group  of  contiguous  claims  or 
sites  in  a  quarter  of  a  section.  We  believe 
that  this  new,  broader  map  requirement 
is  in  keeping  with  our  precise  statement 
that  the  claimant  is  not  expected  to  iiire 
a  professional  surveyor  or  engineer. 

Because  of  the  numerous  comments  re- 
ceived on  this  point,  a  careful  analysis 
was  made  of  the  requirements  for  a  fee 
imposed  by  subsection  (d)  of  §  3833.1-2. 
Although  the  recordation  of  mining 
claims  is  of  direct  benefit  to.  the  claim- 
ant, the  Goverrunent  and  the  public  also 
receive  a  benefit  from  the  recordation  of 
mining  claims.  After  carefully  weighing 
these  corresponding  benefits  it  was  de- 
cided that  about  half  of  the  $10  cost  of 
handling  the  recordation  of  a  mining 
claim  could  be  attributed  to  the  public. 
The  service  fee  has  been  reduced  to  $5-00. 
No  comments  were  received  on 
§  3833.1-3  and  no  amendments  have  been 
made  to  that  section. 

Reconsideration  of  the  sections  of  the 
proposed  nilemaking  dealing  with  the  re- 
quired assessment  work  disclosed  the  fact 
that  the  use  of  the  word  "proof"  was  in- 
accurate. The  word  "evidence"  has  been 


substituted  for  the  word  "proof"  in  those 
instances  where  it  is  used  in  cc»ijunction 
with  the  word  "assessment."  This  re- 
wording more  accuratelj-  describes  what 
is  being  required. 

Comments  on  subsection  (a)  of 
5  3833.2-1  pointed  out  that  the  Mining 
Law  of  1872  did  not  require  evidence  of 
assessment  in  the  first  calendar  year 
following  the  recordation  of  the  location 
of  the  claim.  We  agree  with  that  com- 
ment and  find  that  the  proposed  rule- 
making provides  for  that  eventuality.  In 
that  case,  a  notice  of  intent  will  be  re- 
quired in  that  first  calendar  year  after 
recordation  if  the  claim  is  not  to  be 
deemed  abandoned.  We  also  added 
language  making  it  clear  that  the  filing 
requirements  of  this  subsection  do  not 
cover  claims  or  sites  located  in  the 
National  Park  System. 

Comments  on  §  3833.2-2  questioned  the 
reasons  for  requiring  evidence  of  assess- 
ment work  that  went  beyond  the  affidavit 
of  assessment  that  is  required  by  the 
States.  Following  a  review  of  «  3833.2-2 
the  section  lias  been  amended  to  call  for 
the  filing  of  a  certified  copy  of  the  affl- 
dax-it  required  by  State  law.  We  believe 
this  section,  coupled  with  S  3833.2-3.  re- 
quires the  filing  of  a  notice  of  intent  in 
those  States  that  do  not  require  an  affi- 
davit of  assessment  work.  In  addition, 
the  requirement  for  filing  of  the  resi- 
dence address  of  claimants  has  been  de- 
leted as  was  done  in  other  sections  of 
the  proposed  rules. 

Comments  on  5  3833.2-3  objected  to 
the  definition  of  what  constitutes  a  no- 
tice of  intent.  We  feel  that  this  comment 
is  without  merit  because  the  term,  which 
was  introduced  into  the  mining  law  for 
the  first  tme  by  section  314  of  the  Act, 
needs  to  be  defined  so  that  everyone  im- 
derstands  exactly  what  it  is.  The  defini- 
tion, therefore,  remains  in  the  final  rule- 
msiking.  It  is  the  document  that  is  to  be 
filed  by  a  claimsmt  when  he  cannot  file 
one  of  the  other  documents  set  forth  in 
the  Act.  This  section  has  also  been 
amended  to  include  sites.  Comments 
pointed  out  that  section  3833.2-4  was  In- 
correct in  that  tunnel  sites  cannot  be 
patented.  The  section  has  been  amended 
to  delete  tunnel  sites. 

A  large  number  of  comments  on  sec- 
tion 3833.3  challenged  the  Department's 
authority  to  require  the  filing  of  a  notice 
of  transfer  under  the  provision  of  sec- 
tion 314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  suggested 
that  the  section  should  be  deleted  from 
the  proposed  rulemaking.  Other  com- 
ments suggested  that  the  requirement 
to  file  notices  of  transfer  mside  the  Bu- 
reau of  Land  Management,  instead  of 
the  local  jurisdictions,  the  depository  of 
documents  affecting  the  title  of  mining 
claims.  First,  the  authority  to  require 
the  filing  of  notices  of  transfers  is  de- 
rived from  the  authority  granted  the 
Department  by  the  Mining  Law  of  1872 
which  has  never  been  exercised.  Up  until 
the  requirement  for  the  recordation  of 
mining  claims  was  imposed,  there  was 
no  reEison  to  have  claimants  file  a  notice 
of  transfer  with  the  Government.  With 
this  new  recordation  requirement  and 
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the  necessity  of  ykeeplng  records  It  im- 
posed, we  feel  that  It  is  appropriate  to 
exercise  this  authority  and  it  is  being 
retained  in  the  final  nilemaking.  Fur- 
ther, the  requirements  of  the  nilemalc- 
Ing  do  not  extend  to  documents  other 
than  notices  of  transfer  so  do  not  make 
the  Bureau  of  Land  Management  a  title 
repository  for  mining  claims  located  on 
public  lands,  but  leaves  that  function 
with  the  local  jurisdictions,  where  we 
think  it  logically  belongs.  While  requir- 
ing the  filing  of  a  notice  of  transfer,  we 
believe  that  the  final  rulemaking  now 
requires  the  filing  of  a  minlmimi  amount 
of  taformation. 

Several  comments  suggested  that  the 
thirty  day  time  limitation  imposed  by 
S  3833.2-4  was  too  short  and  should  be 
extended.  That  recommendation  has 
been  accepted  and  the  time  limits  im- 
posed in  tile  section  have  been  extended 
to  60  days. 

We  also  accepted  the  comments  that 
Questioned  our  need  for  a  description 
of  the  interest  conveyed  in  the  notice  of 
transfer  and  deleted  that  requirement. 

Finally,  because  of  the  large  number 
of  comments  on  the  subject,  we  exam- 
ined the  basis  for  the  imposition  of  a 
$10  service  fee  in  connection  with  the 
filing  of  a  notice  of  transfer.  The  re- 
quirement for  payment  of  this  fee  has 
been  deleted  in  its  entirety  because  the 
puJblic,  and  not  the  claimant,  receives 
the  benefit  of  the  filing. 

A  large  number  of  comments  suggest- 
ed that  section  3833.4  should  be  changed 
to  make  a  failure  to  file  prima  facie  evi- 
dence of  abandonment  rather  than  con- 
clusive proof  of  abandonment.  We  can- 
not accept  these  comments  because  sec- 
tion 314  of  the  Act  provides  that  failure 
to  comply  with  the  provisions  of  the  Act 
win  be  conclusive  evidence  of  abandon- 
ment and  the  claim  or^ite  will  be  void 
as  a  matter  of  law. 

A  few  gei.eral  comments  were  made 
with  reference  to  section  3833.5  to  the 
effect  that  we  should  not  require  record- 
ing of  mining  claims  with  both  the  Fed- 
eral Government  and  the  local  jurisdic- 
tions. We  understand  the  problem  that 
mining  claimants  may  have  with  the 
double  recordation  but  point  out  that 
section  314  of  the  Act  requires  both  fil- 
ings. We  must  comply  with  the  Act's 
provisions.  ^ 

Our  review  at  S  3833.5  leads  us  to  the 
conclusion  that  subsection  (d)  was  not 
clear  as  to  the  action  the  Government 
would  take  in  notifying  owners  of  claims 
or  sites  who  had  failed  to  record  or  file 
a  notice  of  transfer.  We  have  redrafted 
the  subsection  to  clarify  it. 

Further,  we  feel  that  the  failure  to 
Include  language  In  the  proposed  rule- 
making that  deals  with  actual  notice  of 
claims  or  sites  that  have  not  been  re- 
eorded  pursuant  to  section  314  of  the  Act 
could  lead  to  the  conclusion  that  such  ac- 
tual notice  implies  that  the  claimant  did 
not  have  to  comply  with  the  requirement 
to  record  under  the  Act.  To  make  it  clear 
that  regardless  of  its  form,  actual  no- 
tice of  the  existence  of  a  claim  or  site  to 
the  Bureau  of  Land  Management  does 
not  free  a  claimant  from  the  recording 
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requirement,  we  have  added  subsection 
(e)  to  §  3833.5. 

We  appreciate  the  interest  expressed  in 
the  pr(^)06ed  rulemaking  and  the  com- 
ments made  on  tiiem.  We  found  the  com- 
ments helpful  in  our  effort  to  promulgate 
rulemaking  that  will  carry  out  the  re- 
sponsibilities given  us  by  the  Congress 
and  at  the  same  time  assist  the  mining 
interests  in  meeting  their  day-to-day  re- 
sponsibilities. 

Accordingly,  43  CPR  Part  3830  is 
adopted  with  the  changes  discussed  here- 
in. 

Effective  date:  January  20,  1977. 

Signed  at  Washington,  D.C.  on  Jan- 
uary 19,  1977. 

Chris  Farrand, 
Deputy  Assistant 
Secretary  of  the  Interior. 

Part  3830  is  amended  by  adding  Sub- 
part 3833  to  read: 

Subpart  3833 — Recordation  of  Mining  Claims  and 
Filing  Proof  of  Annual  AsMssment  Woric  or 
Notica  of  Intantlon  To  Hold  Mining  Claim* 

Sec. 

3833.0-1  Purpose. 

3833.0-2  Objectives. 

3833.0-3  Authority. 

3833.0-5  Deflnitlona. 

3833.1  Recordation  of   mining  claims. 
3833.1-1  Manner    of   recordation — ^National 

Park  System. 

3833.1-2  Manner  of  recordation — other  Fed- 
eral lands. 

3833.1-3    When  recordation  not  required. 

3833.2  Evidence  of  assessment  work/no- 

tice of  intention  to  hold  claim. 

3833.2-1     When  filing  required. 

3833.2-2  Form — evidence  of  assessment 
work. 

3838.3-3  Form — notice  of  Intention  to  hold 
claim. 

3833.2-4  When  evidence  or  notice  not  re- 
quired. 

3833.3  Notice  of  transfer  of  interest. 

3838.4  FaUure  to  file. 

3835.5  Effect  of  recording  and  filing. 

§  3833.0-1     Purpose.  I 

One  purpose  of  these  regulations  is  to 
establish  procedures  for  the  recordation 
in  the  proper  BLM  office  of  unpatented 
mining  claims,  mill  sites,  or  tunnel  sites 
on  Federal  lands,  and  for  the  filing  in  the 
same  ofiBce  of  evidence  of  performance 
of  annual  assessment  work  or  of  a  notice 
of  Intention  to  hold  an  unpatented  min- 
ing claim.  Another  purpose  Is  to  notify 
the  proper  BLM  office  of  the  transfer  of 
an  interest  in  unpatented  mining  claims, 
mill  sites  or  tunnel  sites. 

§  3833.0-2     Objectives. 

An  objective  of  these  regulations  is  to 
determine  the  number  and  location  of 
unpatented  mining  claims,  mill  sites,  or 
tunnel  sites  located  on  Federal  lands  to 
assist  in  the  management  of  those  lands 
and  the  mineral  resources  therein.  Other 
objectives  are  to  remove  the  cloud  on  the 
title  to  these  lands  because  they  are  sub- 
ject to  mining  claims  that  may  have  been 
abandoned  and  to  keep  the  BLM  abreast 
of  transfers  of  interest  in  unpatented 
mining  claims,  mill  sites  or  tunnel  sites. 
These  regulations  are  not  intended  to 
supersede  or  replace  existing  recording 
requirements  under  State  law.  except 
when  specifically  changed  by  the  provi- 


sions of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  n.S.C. 
1701) ,  and  are  not  intended  to  make  ttie 
BLM  office  the  official  recording  office 
for  all  ancillary  documents  (wills,  liens, 
judgments,  etc.)  involving  an  unpatent- 
ed mining  claim,  mill  site  or  tunnel  site. 

§  3833.0^     Antiioritjr. 

(a)  Subsections  (a)  and  (b)  of  section 
314  of  the  Act  require  the  recordation  of 
unpatented  mining  claims  and  the  filing 
of  inf  ormatioff  concerning  annual  assess- 
ment work  performed  or  a  notice  of  in- 
tention to  hold  such  a  claim  in  the  proper 
BLM  office  within  specified  time  periods. 
Subsection  (c)  sets  forth  the  conse- 
quences of  the  failure  to  file  such  infor- 
mation or  documents  within  the  time 
limits  prescribed. 

(b)  Section  8  of  the  Act  of  September 
28,  1976  (16  U.S.C.  1901-1912),  requires 
that  all  unpatented  mining  claims  within 
the  boundaries  of  the  National  Park  Sys- 
tem shall  be  recorded  with  the  Secretary 
within  one  year  after  the  date  of  the 
Act  and  provides  penalties  for  failure  to 
record. 

(c)  Section  2319  of  the  Revised  Stat- 
utes (30  U.S.C.  22)  provides  that  the  ex- 
ploration, location,  and  purchase  of  val- 
uable mineral  deposits  shall  be  "imder 
regulations  prescribed  by  law,"  and  sec- 
tion 2478  of  the  Revised  Statutes,  as 
amended  (43  U.S.C.  1201),  provides  that 
those  regulations  will  be  issued  by  the 
Secretary. 

(d)  The  Secretary  has  general  respon- 
sibility and  authority  concerning  public 
lands  under  43  U.S.C.  2  and  section  310  of 
the  Act. 

§  3833.0-5     Definitions. 

As  used  in  this  Subpart: 

(a)  "The  Act"  means  the  Federal  Land 
Policy  and  Management  Act  of  1976  (Pub. 
L.  94-579;  90  Stat.  2743). 

(b)  "Unpatented  mining  claim"  means 
a  lode  mining  claim  or  a  placer  mining 
claim  located  under  the  General  Mining 
Law  of  1872,  as  amended  (30  UJS.C.  21- 
54) ,  for  which  a  patent  under  30  U.S.C. 
29  and  34  CFR  3860  has  not  been  issued. 

(c)  "Mill  site"  means  any  land  located 
under  30  U.S.C.  42. 

(d)  "Tunnel  site"  means  a  tunnel  lo- 
cated pursuant  to  30  U.S.C.  27. 

(e)  "Owner"  means  any  person  who 
holds  a  recorded  possessory  interest  in 
all  or  any  part  of  an  unpatented  lode  or 
placer  mining  claim,  mill  site,  or  tunnel 
site  whether  such  interest  was  obtained 
by  location,  purchase,  gift,  inheritance, 
or  other  means  recognized  under  law  for 
transfer  of  the  right  of  possession  and 
enjoyment  recognized  in  the  holder  of 
the  clsum  or  claims  under  the  General 
Mining  Law  of  1872,  as  amended,  supra. 

(f )  "Federal  lands"  means  any  land  or 
interest  in  land  owned  by  the  United 
States  as  defined  by  subparagraph  (e)  of 
section  103  of  the  Act  and  any  other  land 
or  interest  in  land  owned  by  the  United 
States  which  Is  subject  to  location  and 
purchase  under  the  General  Mining  Law 
of  1872,  supra.,  and  43  CFR  Subpcut  3811 
including,  but  not  limited  to,  those  lands 
within  units  of  the  National  Park  System, 
forest  reservations  within  the  National 
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Forest  System  smd  wildlife  refuges  with- 
in the  National  Wildlife  Refuge  System. 

(g)  'Troper  BLM  office"  means  the 
Bureau  of  Land  Management  State  Office 
having  jurisdiction  over  the  area  in 
which  the  lands  subject  to  the  regula- 
tions are  located.  (See  43  CFR  1821.2-1 
for  office  location  and  area  of  jurisdic- 
tion.) 

(h)  "Date  of  location"  means  the  date 
Indicated  on  the  notice  of  location  or  dis- 
covery posted  on  an  unpatented  mining 
claim,  mill  site,  or  tunnel  site  under 
state  law,  or,  if  state  law  does  not  require 
the  posting  of  a  notice  of  location  or  dis- 
covery for  impatented  mining  claims  or 
tunnel  sites  the  date  that  the  notice  of 
location  of  the  claim  was  p>osted  in  ac- 
cordance with  43  C:FR  Parts  3830  and 
3840  or  if  state  law  does  not  require  the 
posting  of  a  notice  for  mill  sites,  the  date 
that  the  person  who  located  the  site 
began  using  or  occupying  the  site  for 
mining  or  milling  purposes. 

(l)  "Official  record  of  the  notice  or 
certificate  of  location"  means  the  official 
document  of  recordation  and  all  accom- 
panying maps,  papers  or  other  docu- 
ments filed  for  record  with  the  recorder 
or  other  officer  now  authorized  to  record 
such  instruments  under  state  law  in  the 
local  jurisdiction  where  the  impatented 
mining  claim,  mill  site,  or  tunnel  site  is 
located  and  any  amendments  thereof 
which  may  change  or  alter  the  location 
of  the  claim  or  site. 

§  3833.1      Recordation  of  mining  claims. 

§  3833.1-1      Manner  of  recordation — ^a• 
tlonal  Park  System. 

The  owner  of  an  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located 
within  the  boundaries  of  units  of  the 
National  Park  System  must  comply  with 
the  requirements  of  the  Notice  of  Octo- 
ber 13, 1976,  enUtled  "Claimants  of  Min- 
ing Claims,"  published  on  October  20, 
1976.  at  41  FR  46357,  and  the  require- 
ments of  Park  Service  regulations  con- 
cerning recordation  in  36  CFR  Part  9, 
and  copies  of  all  material  received  by  the 
National  Park  Service  pursuant  to  that 
Notice  will  be  given  by  the  Park  Service 
to  the  prefer  BLM  office.  Ccmpliance 
with  the  requirements  of  that  Notice  will 
be  deemed  full  compliance  with  the  re- 
quirements of  section  314  of  the  Act  for 
all  owners  of  unpatented  mining  claims, 
mill  sites,  or  tunnel  sites  within  the 
boundaries  of  any  imit  of  the  National 
Park  System. 

§  3833.1—2     Manner     of     recordation^ 
other  Federal  lands. 

(a)  The  owner  of  an  unpatented  min- 
ing claim,  mill  site,  or  tunnel  site  located 
on  or  before  October  21,  1976,  on  Federal 
land,  excluding  land  within  imits  of  the 
National  Park  S3^tem,  shall  file  (file 
shall  mean  being  received  and  date 
stamped  by  the  proper  BLM  office) ,  be- 
fore October  22,  1^79,  In  the  proper  BLM 
office  a  copy  of  tne  official  record  of  the 
notice  or  certificate  of  location  of  the 
claim  or  site' filed  under  state  law,  or, 
if  state  law  does  not  require  the  recorda- 
tion of  a  notice  or  certificate  of  location 
of  the  claim  or  site,  a  certificate  of  loca- 


tion containing  the  information  in  para- 
graph (c)  of  this  section. 

(b)  The  owner  of  an  impatented  min- 
ing claim,  mill  site,  or  tunnel  site  lo- 
cated after  Octolier  21,  1976,  on  Federal 
land  shall  file  (file  shall  mean  being  re- 
ceived and  date  stamped  by  the  premier 
BLM  office),  within  90  days  after  the 
date  of  location  of  that  claim  in  the 
proper  BLM  office  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  lo- 
cation of  the  claim  or  site  filed  under 
state  law  or,  if  the  state  law  does  not 
require  the  recordation  of  a  notice  or 
certificate  of  location  of  the  claim  or 
site,  a  certificate  of  location  containing 
the  information  in  paragraph  (c)  of  this 
section. 

(c)  The  copy  of  the  notice  or  certifi- 
cates filed  in  ticcordance  with  para- 
graphs (a)  and  (b)  of  this  section  shall 
be  supplemented  by  the  following  addi- 
tional information  unless  It  is  Included 
in  the  copy: 

( 1 )  The  name  or  number  of  the  claim, 
or  both,  if  the  claim  has  both; 

(2)  A  reference  by  book  and  page  or 
other  identification  numl>er  to  the  coun- 
ty or  other  local  public  record  of  the  no- 
tice or  certificate  and,  if  amended,  of 
the  last  recorded  amendment  thereof : 

(3 )  The  name,  and  current  mailing  ad- 
dress, if  known,  of  the  owner  or  owners 
of  the  claim; 

(4)  The  type  of  claim  or  site; 

(5)  The  date  of  location; 

(6)  For  all  claims  or  sites  located  on 
surveyed  or  unsurveyed  lands,  a  legal 
description  shall  be  furnished.  This  de- 
scription shall  recite  the  approximate 
location  of  all  or  any  part  of  the  claim 
or  site  with  a  160  acre  quadrant  of  a 
section  (quarter  section)  or  sectitwis,  if 
more  than  one  is  involved.  In  addition, 
there  must  be  funished  the  township, 
range,  meridian  and  state  obtained  from 
an  official  survey  plat  or  other  U.S.  Gov- 
ernment map  showing  either  the  sur- 
veyed or  protracted  U.S.  Government 
grid,  whichever  is  applicable; 

(7)  A  map  with  a  scale  of  not  less 
than  V4  inch  to  a  mile  showing  the  sur- 
vey or  protraction  grids  on  which  there 
will  be  depicted  the  location  of  the  claim 
or  site.  Contiguous  claims  or  sites  and 
groups  of  claims  or  sites  in  the  same  gen- 
eral area  may  be  deleted  on  this  single 
map  so  long  as  the  individual  claims  or 
sites  are  clearly  identified ; 

(8)  If  the  individual  claim  or  site  or 
group  of  claims  or  sites  are  located  on 
unsurveyed  land  and  it  is  not  a  part  of 
or  included  in  the  notice  or  certificate, 
there  shall  also  be  furnished  either  a 
narrative  or  a  sketch  describing  the  in- 
dividual claim  or  site  or  group  of  claims 
or  sites  in  reference  to  some  topographic, 
hydrographic  or  man-made  feature. 
Such  narrative  description  or  sketch 
shall  set  forth  the  boundaries  and  posi- 
tion of  the  individual  claim  or  site  or 
group  of  claims  or  sites  with  such  ac- 
curacy as  will  permit  the  authorized  of- 
ficer of  the  agency  administering  the 
surface  of  the  lands  to  identify  and  locate 
the  claimed  lands  on  the  ground ; 

(9)  Nothing  in  the  requirements  for 
a  map  and  description  found  in  this  sec- 


tion shall  require  the  owner  of  a  claim 
or  site  to  employ  a  professional  surveyor 
or  engineer;  and 

1 10)  For  claims  on  O  &  C  lands  located 
pursuant  to  43  CFR  subpart  3821  and 
claims  located  pursusmt  to  Public  Law 
359,  43  CFR  Part  3730,  the  notice  or  cer- 
tificate shall  be  so  marked. 

(d>  Each  claim  or  site  filed  shall  be 
accompanied  by  a  $5  service  fee  which 
is  not  returnable. 

§  3833.1-3      When    recordation    not    re- 
quired. 

If  the  owner  of  an  unpatented  mining 
claim  or  mill  site  had  on  file  in  the  prop- 
er BLM  office  on  October  21,  1976,  an 
application  for  a  mineral  patent  which 
complies  with  43  CFR  Part  3860.  except 
the  requirements  for  publication  and 
payment  of  purchase  price  (43  CFR 
3862.4) ,  or  if  the  owner  of  an  unpatented 
mining  claim  or  mill  site  located  on  or 
before  October  21,  1976.  shall  file  in  the 
proper  BLM  office  an  application  for  a 
mineral  patent,  as  described  above,  be- 
fore October  22,  1979,  the  filing  of  the 
application  will  be  deemed  full  compli- 
ance with  the  recordation  requirements 
of  section  314  of  the  Act  and  the  owner 
of  that  claim  or  site  shall  be  exempt  from 
the  filing  requirements  of  §  3833.1. 

§  3833.2      Evidence  of  assessment  work/ 
notice  of  intention  to  hold  claim. 

§  3833.2-1      When  filing  required. 

(a)(1)  llie  owner  of  an  unpatented 
mining  claim  located  on  Federal  land, 
excluding  land  within  units  of  the  Na- 
tional Park  System,  on  or  before  October 
21,  1976,  shall  file  before  October  22, 
1979,  and  prior  to  December  31  of  each 
calendar  year  following  the  calendar 
year  of  recording  in  the  proper  BLM  of- 
fice pursuant  to  this  subpart  evidence  of 
annual  assessment  work  performed  dur- 
ing the  preceding  sissessment  year  or  a 
notice  of  intention  to  hold  the  mining 
claim. 

(2)  The  owner  of  a  mill  site  or  tunnel 
site  located  on  Federal  land,  excluding 
land  within  units  of  the  National  Park 
Sj-stem,  on  or  before  October  21,  1976, 
shall  file  before  October  22.  1979,  and 
prior  to  Decern t)er  31  of  each  calendar 
year  following  the  calendar  year  of  re- 
cording pursuant  to  this  subpart,  in  the 
proper  BLM  office  a  notice  of  intention  to 
hold  the  mill  or  tunnel  site. 

(3)  The  owner  of  an  unpatented  min- 
ing claim  located  within  the  boundaries 
of  units  of  the  National  Park  System 
must  comply  with  the  requirements  of 
36  CFR  9.5(d)  for  annual  filing  and 
copies  of  all  those  annual  filings  received 
by  the  National  Park  Service  pursuant 
to  that  regulation  will  be  given  by  the 
National  Park  Service  to  the  proper  BLM 
office.  Compliance  with  the  requirements 
of  that  regulativ-a  will  be  deemed  full 
compliance. 

fb)(l)  The  owner  of  an  unpatented 
mining  claim  located  sifter  October  21, 
1976,  shall,  prior  to  December  31  of  each 
year  following  the  calendar  year  in  which 
such  claim  was  located,  file  in  the  proper 
BLM  office  evidence  of  annual  assess- 
ment work  performed  during  the  pre- 
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ceding  assessment  year  or  a  notice  of 
intention  to  liold  the  mining  claim. 

(2)  The  owner  of  a  mill  site  or  tunnel 
site  located  after  October  21,  1976,  shall, 
prior  to  December  31  of  each  year  fol- 
lowing the  calendar  year  in  which  such 
mill  or  tunnel  site  was  located,  file  in 
the  proper  BLM  oflSce  a  notice  of  inten- 
tion to  hold  the  mill  or  tunnel  site. 

§  3833.2-2     Form— evidence    of    assess- 
ment  work. 

Evidence  of  annual  assessment  work 
shall  be  in  the  form  of  either: 

(a)  An  oflaclal  copy  of  the  affidavit  of 
assessment  work  performed  filed  in  the 
local  jurisdiction  of  the  State  where  the 
claim  or  group  of  contiguous  claims  are 
located  setting  forth  the  following 
information: 

(1>  The  serial  number  assigned  to 
each  claim  by  the  authorized  officer  upon 
filing  of  a  copy  of  the  official  record  of 
the  notice  or  certificate  of  location  or 
patent  application  in  the  proper  BLM 
office; 

(2)  Any  change  in  the  mailing  ad- 
dress, if  known,  of  the  owner  or  owners 
of  the  claim  or  claims ;  or 

(b)  An  official  copy  of  the  detailed  re- 
port concerning  geological,  geochemical, 
and  geophysical  siu^eys  filed  in  the  of- 
fice of  the  local  jurisdiction  in  which 
the  claim  is  located  pursuant  to  the  Act 
of  September  2,  1958  (30  U.S.C.  28-1), 
setting  forth  the  following  additional 
information : 

(1)  The  serial  number  assigned  to 
each  claim  by  the  authorized  officer 
upon  filing  in  the  proper  BLM  office  of  a 
copy  of  the  official  record  of  the  notice 
or  certificate  of  location  or  patent  ap- 
plication; an^ 

(2)  Any  change  in  the  mailing  ad- 
dress, if  known,  of  the  owner  or  owners 
of  the  claim. 

§  3833.2—3      Form — notice    of    intention 
to  hold  claim. 

A  notice  of  intention  to  hold  a  mining 
claim  or  group  of  mining  claims  or  mill 
or  tunnel  sites  shall  be  in  the  form  of  a 
letter  signed  by  the  owner  or  owners  of 
such  claim  or  site  or  their  agent  setting 
forth  the  following  information: 

(a)  The  serial  number  assigned  to 
each  claim  by  the  authorized  officer  upon 
filing  in  the  proper  BLM  office  of  a  copy 
at  the  official  record  of  the  notice  or  cer- 
tificate of  location; 

(b)  Any  change  in  the  mailing  ad- 
dress. If  known,  of  the  owner  or  owners 
of  the  claim: 

(c)  A  statement  that  the  claim  is  held 
and  claimed  by  the  owner  (s)  for  the  val- 
uable mineral  contained  therein ; 

(d)  A  statement  that  the  owner(s)  In- 
tend to  continue  diligent  exploration  or 
development  of  the  claim; 

(e)  The  reasons  that  physical,  legal, 
or  other  impediments,  beyond  the  con- 
trol of  the  o^ner(s),  have  prevented  his 
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filing  an  affidavit  of  assessment  work 
performed  or  a  detailed  report  of  geo- 
logical, geochemical,  and  geophysical  sur- 
vey under  43  CFR  3833.2-2  (such  imped- 
iments may  include,  but  are  not  limited 
to,  deferment  of  annual  assessment  work, 
in  which  case  the  notice  must  be  accom- 
panied by  a  copy  of  petition  for  defer- 
ment and  the  order  or  decision  disposing 
of  such  petition) ;  and 

(f)  As  required  by  section  314(a)(1) 
of  the  Act,  tile  date  on  which  a  copy  of 
the  notice  of  intention  to  hold  the  min- 
ing claim,  was  filed  in  the  office  of  the 
local  jurisdiction  In  which  the  claim  is 
located. 

§  3833.2-4     When  evidence  or  notice  not 
required. 

Evidence  of  annual  assessment  work 
performed  or  a  notice  of  intention  to 
hold  a  mining  claim  need  not  be  filed  on 
unpatented  mining  claims  or  mill  sites 
for  which  application  for  mineral  patent 
which  complies  with  43  CFR  Part  3860 
has  been  filed  and  final  certificate  has 
been  issued.  (See  43  CFR  3851.5).  The 
fJing  of  an  application  and  issuance  of 
the  final  certificate  will  be  deemed  full 
compliance  with  the  requirements  of  sec- 
tion 314(a)  of  the  Act  and  the  owner  of 
that  claim  or  site  shall  be  exempt  from 
the  filing  requirements  of  §  3833.2-1. 

§  3833.3      Notice  of  transfer  of  interest. 

(a)  Whenever  the  owner  of  an  un- 
patented mining  claim,  mill  site  or  tun- 
nel site,  which  has  been  recorded  in  ac- 
cordance with  §  3833.1-2,  sells,  assigns,  or 
otherwise  conveys  all  or  any  part  of  his 
interest  in  the  claim,  his  transferee  shall 
file  in  the  proper  BLM  office  within  60 
days  after  the  completion  of  the  trans- 
fer the  following  information: 

(1)  The  serial  number  assigned  to  the 
claim  by  the  authorized  officer  upon  fil- 
ing of  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  in  the 
proper  BLM  office;  and 

(2)  The  name  and  mailing  address  of 
the  person  (s)  to  whom  an  interest  in  the 
cfaim  has  been  sold,  assigned,  or  other- 
wise transferred. 

(b)  Whenever  any  person  acquires  an 
interest  through  inheritance  in  an  im- 
patented  mining  claim,  mill  site,  or  tun- 
nel site  recorded  in  accordance  with 
§  3833.1,  he  shall  file  in  the  proper  BLM 
office  within  60  days  after  completion  of 
t4ie  transfer  the  information  required  by 
paragraph  (a)  of  this  section. 

§  3833.4     Failure  to  file. 

(a)  The  failure  to  file  such  instru- 
ments as  are  required  by  §§  3833.1  and 
3833.2  within  the  time  periods  prescribed 
therein,  shall  be  deemed  conclusively  to 
constitute  an  abandonment  of  the  min- 
ing claim,  mill  site,  or  tunnel  site  and  it 
shall  be  void. 

(b)  The  fact  that  an  instrument  is 
filed  in  accordance  with  other  laws  per- 


mitting filing  or  recording  thereof  and 
is  defective  or  not  timely  filed  for  record 
under  those  laws,  or  the  fact  that  an  In- 
strument is  filed  for  record  under  this 
subpart  by  or  on  behalf  of  some,  but  not 
all  of  the  owners  of  the  mining  claim,  mill 
site,  or  tunnel  site,  shall  not  be  considered 
failure  to  file  an  instrument  under  this 
subpart. 

§  3833.5     Effect  of  recording  and  filing. 

(a)  Recordation  or  application  involv- 
ing an  unpatented  mining  claim,  mill 
site,  or  tunnel  site  by  itself  shall  not 
render  valid  any  claim  which  would  not 
be  otherwise  valid  under  applicable  law 
and  does  not  give  the  owner  any  rights 
he  is  not  otherwise  entitled  to  by  law. 

(b)  Nothing  in  this  subpart  shall  be 
construed  as  a  waiver  of  the  assessment 
work  requirements  of  section  2324  of  the 
Revised  Statutes,  as  amended  (30  U.S.C. 
28) ,  and  compliance  with  the  require- 
ments of  this  subpart  shall  be  In  addition 
to  and  not  a  substitute  for  compliance 
with  the  requirements  of  section  2324 
and  with  laws  and  regulations  issued  by 
any  State  or  other  authority. 

(c)  Filing  of  instruments  pertaining 
to  mining  claims  under  other  Federal  law 
with  the  BLM  or  any  other  Federal 
agency  will  not  excuse  the  filings  re- 
quired by  this  subpart  and  filings  under 
this  subpart  will  not  excuse  the  filing  of 
instruments  pertaining  to  mining  claims 
under  any  other  Federal  law,  except  for 
filing  a  notice  or  certificate  of  location 
under  this  subpart  which  is  marked  by 
the  owner  as  required  by  section  3833.1- 
2(c)  (10)  hereof,  which  filing  shaU  sat- 
isfy the  recording  requirement  for  O  &  C 
lands  under  43  CFR  subpart  3821  and 
Public  Law  359  lands  under  43  CFR  Part 
3730. 

(d)  In  the  case  of  any  action  or  con- 
test affecting  an  unpatented  mining 
claim,  mill  site  or  tunnel  site,  only  those 
owners  who  have  recorded  their  claim 
or  site  pursuant  to  §  3833.1-2  or  filed  a 
notice  of  transfer  of  interest  pursuant 
to  §  3833.3,  will  be  considered  by  the 
United  States  as  the  record  owners  of 
such  claim  or  site  and  will  be  personally 
notified  of  such  action  or  contest.  Own- 
ers who  have  not  recorded  a  claim  or  site 
or  filed  a  notice  of  transfer  will  not  be 
personally  served  but  will  be  put  on  no- 
tice only  by  publication  and  will  be 
bound  by  any  contest  proceeding  even 
though  they  have  not  been  personally 
served.  Diligent  search  and  inquiry  for 
the  purposes  of  contesting  the  validity  of 
a  mining  claim  imder  this  Title  shall 
only  require  a  search  of  the  records  of 
the  proper  BLM  office  and  shall  not  re- 
quire any  other  search  or  inquiry. 

(e)  Agitual  notice  of  an  unpatented 
miniof  claim  or  mill  or  tunnel  site  by 
any  employee  or  officer  of  the  United 
States  shall  not  exempt  the  claim  or  site 
from  the  requirements  of  this  sulH>art. 
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Tltl*  24 — Housing  and  Urban  Development 

SUBTrTLE  A— OFFICE  OF  THE  SECRE- 
TARY, DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  R-77-427] 

PART  24— DEBARMENT,  SUSPENSION 
AND  INELIGIBILITY  OF  CONTRACTORS 
AND  GRANTEES;  ADMINISTRATIVE 
SANCTIONS 

On  Monday,  December  13,  1976,  a 
notice  of  proposed  rulemaking  was  pub- 
lished in  the  Federal  Register  (41  FR 
54302) .  This  notice  proposed  revisions  to 
existing  regulations  in  order  to  improve 
p^edures  by  which  contractors  and 
grantees  are  excluded  from  participating 
in  HUD  programs  because  of  irresponsi- 
ble conduct  or  for  other  good  reason. 

The  suggestions  received,  with  few  ex- 
ceptions, have  been  included  in  the  final 
rule  as  follows : 

1.  The  proposal  changed  the  maximum 
debarment  period  from  an  identified 
term  of  three  years  to  an  indefinite 
ptriod  of  time.  Several  commentators 
took  strong  exception  to  this  change 
pointing  out  that  it  did  not  follow  the 
trend  of  court  decisions  in  this  area;  that 
It  violated  the  standard  of  fairness  which 
is  required  by  the  courts;  that  it  could 
put  the  Department  In  the  position  of 
having  the  court  invalidate  such  a  pro- 
cedure; that  it  did  not  bear  a  reasonable 
relationship  to  the  intention  of  debar- 
ment. I.e.,  protection  of  the  public;  that 
imposition  of  all  debarments  for  an  in- 
definite period  bears  no  relationship  to 
the  severity  and  variety  of  the  circum- 
stances which  justify  debarment;  that 
it  discriminates  against  less  informed 
and  less  educated  contractors  not  repre- 
sented by  counsel ;  that  a  definite  period 
of  debarment  is  necessary  to  protect  the 
public  interest;  that  removing  the  obli- 
gation from  the  hearing  o£Bcer  to  set  a 
stated  debarment  term  is  a  derogation  of 
his  authority  and  puts  him  in  the  posi- 
tion of  merely  performing  a  clerical 
function;  that  this  procedure  presents 
substantial  policy  and  administrative 
problems  particularly  in  the  record 
keeping  area,  e.g.,  since  in  excess  of  a 
hundred  debarment  cases  are  litigated 
each  year  the  Coi^solldated  List  which 
reflects  debarment  and  suspensions 
would  be  filled  with  stale  listings  of  those 
who  do  not  seek  reinstatement;  that 
purging  the  Consolidated  List  of  these 
names  would  require  continuous  review 
of  the  records;  that  where  the  reinstate- 
ment of  contractors  and  the  necessary 
purging  of  the  list  is  on  an  ex  parte  ad- 
ministrative basis,  there  is  a  greater  («)- 
portunity  for  the  charge  of  personal  or 
political  favoritism.  In  view  of  these 
comments,  the  indefinite  debarment 
period  that  was  proposed  has  been  modi- 
fled.  The  hearing  oflBcer  may  only  Impose 
an  indefinite  debarment  in  egre^ous  cir- 
cumstances; otherwise  a  time  certain 
must  be  set  up  to  five  years. 

2.  The  suggestion  that  the  term  "in- 
eligibility" tends  to  be  ambiguous  has 
been  addressed  by  clarifying  that  an  in- 
eliglbility  status  means  a  disqualification 
from  HUD  programs  due  to  imposition  of 
a  sanction  by  another  Federal  agency. 


3.  A  commentator  recommended  that 
the  temporary  denial  of  participation 
sanction  should  carry  with  it  a  time 
limitation.  Accordingly,  the  temporary 
denial  rule  has  been  modified  to  Ui-it 
the  exclusion  to  a  maximum  of  12 
months. 

4.  In  accordance  with  a  comment  con- 
cerning conditional  participation  and 
temporary  denial  of  participation,  the 
regulation  makes  clear  that  this  sanction 
only  impacts  on  the  specific  program 
under  which  it  is  taken. 

5.  The  suggestion  of  another  commen- 
tator has  been  adopted  which  will  give 
the  field  officer  imposing  a  temporary 
denial  of  participation  or  conditional 
participation  the  responsibility  of  ad- 
vising other  field  offices  of  this  sanction. 
A  field  officer,  so  advised,  may  at  his 
option  invoke  this  sanction  against  the 
contractor  in  his  jurisdiction.  Otherwise 
the  sanction  is  limited  to  the  jurisdiction 
of  the  office  which  Invokes  it. 

6.  In  response  to  the  suggestion  that 
some  HUD  officials  were  excluded  from 
the  authority  of  invoking  sanctions,  a 
definition  of  "Assistant  Secretary"  has 
been  added  which  includes  any  official 
bearing  the  title  of  Assistant  Secretary, 
Federal  Insurance  Administrator,  Fed- 
eral Disaster  Assistance  Administrator, 
President,  Government  National  Mort- 
gage Association  and  New  Communities 
Administrator. 

7.  In  response  to  a  suggestion  by  the 
Inspector  General,  the  regulations  have 
been  amended  to  indicate  that  informa- 
tion with  regard  to  sanctions  is  to  be  sent 
to  the  Office  of  the  Inspector  General 
through  the  appropriate  program  office. 

B.  A  commentator  pointed  out  that 
there  Is  uncertainty  as  the  regulations 
are  presently  written  whether  the  Con- 
solidated List  is  public  information.  Ac- 
cordingly, reference  to  restriction  of  such 
list  has  been  deleted. 

9.  Several  conomentators  objected  to 
the  order  in  which  sections  were  set  out 
in  the  regiilations  and  suggested  that  a 
more  meaningful  pattern  could  be  de- 
veloped. Accordingly,  the  sections  have 
been  rearranged. 

10.  Commentators  also  objected  to  the 
complicated  nimiberlng  of  subsections  in 
§  24.10.  This  section  is  replaced  by  four 
separate  sections  and  consequently  the 
numbering  of  the  subsections  has  been 
simplified. 

11.  The  treatment  of  a  contractor  who 
has  been  placed  on  the  Consolidated  List 
but  Inadvertently  awarded  a  contrtwit 
during  an  emergency  situation  has  been 
clarified  in  response  to  a  commentator 
who  complained  of  this  omission.  Also, 
treatment  of  a  contractor  on  the  Con- 
solidated List  who  has  prior  valid  con- 
tracts with  the  Government  has  been 
clarified  to  indicate  that  the  contract 
may  be  evaluated  to  determine  whether 
its  termination  would  be  in  the  best  In- 
terest of  the  government  in  light  of  the 
facts  surroimding  the  sanction  invoked 
against  the  contractor. 

12.  In  response  to  a  commentator's 
suggestion,  the  subsection  describing  to- 
tal restriction  of  contractors  has  been 
amended  to  include  the  two  exceptions 


which  apply  to  total  restrictions.  These 
exceptions  may  arise  when  the  debarred 
contractor  is  a  subcontractor  and  when 
a  suspended  contractor  Is  permitted  to 
do  business  with  the  Department  be- 
cause of  considerations  of  the  best  In- 
terest of  the  Government. 

13.  The  provision  absolving  a  party 
when  failure  to  perform  as  a  contractor 
Is  due  to  the  events  beyond  his  control 
was  criticized  by  a  commentator.  This 
provision  has  been  rewritten  to  place  the 
burden  on  the  contractor  to  demonstrate 
that  in  fact  the  events  were  beyond  his 
control  and  not  due  to  his  negligence. 

14.  The  section  on  reinstatement  pro- 
cedures has  been  amended  in  accord- 
ance with  a  suggestion  by  a  commenta- 
tor to  recognize  the  authority  of  the  re- 
Instating  official  to  require  restitution  by 
the  party  for  losses  sustained  by  HUD 
on  his  account. 

15.  With  regard  to  the  repeal  of  other 
sanctions  which  are  now  Imposed  by 
HUD,  in  response  to  a  suggestion  by 
several  commentators.  It  is  specified  that 
the  Previous  Participation  Review  and 
Clearance  Procedure  is  not  repealed. 

16.  With  regard  to  contractors  who 
are  presently  affected  by  sanctions 
which  have  been  repealed.  In  response 
to  a  suggestion  of  a  commentator,  pro- 
vision has  been  made  for  such  parties  to 
petition  for  reconsideration  or  for  re- 
duction of  the  sanction  term. 

17.  It  was  pointed  out  by  one  commen- 
tator that  under  the  temporary  denial 
of  participation  proceedings,  cate- 
gorization of  the  appeal  by  a  party  as  a 
"conference  for  reconsideration"  may 
indicate  to  the  party  that  a  further  ai>- 
peal  is  available  at  the  field  office  level. 
Since  this  was  not  the  intent  of  this  sec- 
tion, the  term  "informal  hearing"  ,has 
been  substituted  in  order  that  It  be  made 
clear  that  this  Is  the  only  administra- 
tive remedy  available  before  an  appeal 
to  the  Assistant  Secretary  may  be  taken. 

18.  Several  commentators  suggested 
that  the  authority  of  the  General  Coun- 
sel to  appoint  hearing  officers  should  be 
recinded.  This  suggestion  has  been 
adopted  and  the  Secretary  or  the  Under 
Secretary  have  been  designated  as  the 
officials  responsible  for  hearing  officer 
appointments. 

19.  It  was  suggested  by  one  commen- 
tator that  the  decision  of  the  hearing 
officer  should  be  final  within  the  De- 
partment. This  suggestion  was  not 
adopted  because  of  the  Secretary's  de- 
sire to  have  the  authority  to  review  hear- 
ing officer  determinations  at  her  discre- 
tion. However,  the  same  commentator's 
suggestion  that  the  Secretary's  review 
should  be  subject  to  a  time  limit  has 
been  adopted  by  providing  that  the  Sec- 
retary shall  Issue  a  determination  on 
such  cases  as  she  chooses  to  review  with- 
in thirty  days  after  her  decision  that  re- 
view be  granted. 

The  Department  has  determined  that 
an  environmental  impact  statement  is 
not  required  with  respect  to  this  final 
rule.  A  copy  of  the  environmental  find- 
ing of  inapplicability  is  available  for 
Inspection  at  the  Office  of  the  Rules 
Docket  Clerk,  Room  10141,  451  Seventh 
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Street,  SW.,  Washington,  D.C.  20410.  The 
Department  has  also  determined  in  ac- 
cordance with  OMB  Circular  A-107  that 
this  proposal  does  not  have  an  economic 
impact.  A  copy  of  the  economical  find- 
ing of  inapplicability  is  also  available 
for  Inspection  at  the  above  address. 

Effective  date:  This  revision  becomes 
effective  as  of  January  27.  1977. 

Accordingly,  Part  24  of  Title  24  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

Sec. 

34.0 
24.1 
24.2 
24.3 
24.4 
24.5 
24.6 


(c)  The  pl£M:ement  of  contractors  and 
grantees  in  ineligibility  status  when 
they  are  included  in  lists  which  make 
their  participation  in  federally  assisted 
programs  illegal: 

(d)  Reconsideration  of  debarment 
and  suspension,  and  ineligibility. 

§  24.2      Authoritjr. 

This  part  is  issued  under  secticm  7(d) 
of  the  Department  of  Housing  smd  Urban 
Development  Act  (42  U.S.C.  3535(d) ) . 


PoUcy. 
Scope. 

Authority.  < 

AppUcabUlty. 
Definitions. 
General. 

Causes  and  conditions  i^pllcable  to 
determination  of  debarment. 

24.7  Procedural   requirements  relating   to 

the  imposition  of  debarment. 

24.8  Determination  of  Hearing  Offlcer;  re- 

view of  determination. 

24.9  Authority  of  Hearing  Offlcer. 

24.10  Notice  of  Determinations. 

24.11  Rescission  and  reinstatement. 

24.12  Suspension. 

24.13  Causes  and  conditions  under  which 

contractors  or  grantees  may  be 
suspended. 

24.14  Period  and  scope  of  suspension. 

24.16  Bestrlctions  during  period  of  suspen- 
sion. 

24.16  Notice  of  suspension. 

24.17  Other  sanctions. 

24.18  Temporary    denial    of    participation; 

conditional  denial. 

24.19  [Reservedl 

24.20  [Reserved] 

24.21  Establishment    and    maintenance    of 

lists  of  contractors  and  grantees 
subject  to  administrative  sanctions. 

2422     Bases  for  entry. 

24.23  Treatment  to  be  accorded  contractors 
or  grantees  subject  to  administra- 
tive sanctions. 

AuTHOarrT:  Sec.  7(d) ,  Department  of  HXJD 
Act,  79  Stat.  670;   (42  U.S.C.  3535(d)). 

§  24.0     Policy. 

In  order  that  this  Department  may 
realize  the  goal  of  a  decent  home  and  a 
suitable  living  environment  for  every 
American  family,  it  is  necessary  that 
grants  and  contracts  awarded  by  the 
Department  and  by  those  entitles  with 
whom  It  does  business  be  made  only  to 
those  contractors  and  grantees  which 
can  demonstrate  that  Government  fimds 
wUl  be  properly  utilized.  Department 
policy  requires,  therefore,  that  awards 
may  be  made  only  to  responsible  con- 
tractors and  grantees.  In  evaluating  past 
performance  of  participants  in  programs 
administered  by  the  Department,  as  well 
as  other  relevant  aspects  of  the  record 
and  status  of  the  participants,  the  crite- 
ria for  debarment  and  suspension  shall 
be  uniform. 

§  24.1     Scope. 

This  part  prescribes  procedures  relat- 
ing to: 

(a)  The  debarment  of  contractors  and 
grantees  for  cause,  temporary  denial  of 
participation  and  conditional  participa- 
tion; 

(b)  The  suspension  of  contrswitors  and 
grantees  for  cause  under  prescribed  con- 
ditions; 


§  24.3     Applicability. 

(a)  Tliis  part  applies  to  (1)  contracts 
in  accordance  with  41  CPR,  Chapter  I. 
for  procurement  of  property,  nonperson- 
al  services  (including  construction) .  and 
personal  services  (41  CPR  1-3.204) ;  (2) 
HUD  assisted  contracts ;  (3)  individuals, 
state  and  local  governments  and  public 
and  private  organizations  who  are  con- 
tractors with  or  grantees  of  the  Depcu-t- 
ment  and  to  all  who  receive  HUD  funds 
directly  or  Indirectly  from  such  contrac- 
tors or  grantees;  (4)  participants,  or 
contractors  with  pcutlcipants.  in  pro- 
grams where  HUD  is  or  will  be  the  guar- 
antcu:  or  insurer;  and  (5)  former  HUD 
employees. 

(b)  This  pEWt  does  not  apply  to  (1) 
contracts  with,  or  grants  made  to.  own- 
ers or  occupants  of  real  property  in  con- 
nection with  the  acquisition  of  such  real 
projjerty,  or  any  interest  therein,  by  a 
public  entity  for  a  HUD  assisted  program 
or  project  where  such  entity  possesses 
the  power  of  eminent  domain:  (2)  re- 
location payments  to  eligible  displaced 
parties;  or  (3)  contracts  of  direct-all- 
cash  sales  of  Secretary -owned  properties 
with  contractors  or  grantees  against 
whom  administrative  sanctions  under 
this  part  have  been  taken. 

§  24.4      Definitions. 

(a)  "Debarment"  means,  exclusion 
from  participation  In  HUD  programs  for 
a  reasonable,  sp>ecifled  period  of  time 
commensurate  with  the  seriousness  of 
the  offense  or  the  failure  or  inadequacy 
of  performance  generally  not  to  exceed 
five  years.  However,  the  hearing  officer 
may  exclude  a  party  for  an  indefinite 
period  because  of  egregious  and  willful 
improper  conduct.  Debarment  also  means 
exclusion  from  participation  by  reason 
of  ineligibility  under  regulations  of  the 
Secretary  of  Labor  pursuant  to  Execu- 
tive Order  11246.  which  exclusion  con- 
tinues pending  elimination  of  the  cir- 
cumstances for  which  it  was  imposed. 

(b>  "Suspension"  means  a  disqualifi- 
cation from  participation  in  HUD  pro- 
grams for  a  temporary  period  of  time 
because  a  contractor  or  grantee  is  sus- 
pected upon  adequate  evidence  of  en- 
gaging in  criminal,  fraudulent,  or  seri- 
ously improper  conduct. 

(c)  "Placement  in  ineligibility  status" 
means  a  disqualification  from  participa- 
tion in  HUD  programs  due  to  imposition 
of  a  sanction  by  another  Federal  agency 
and  pending  the  elimination  of  the  cir- 
cumstances which  constitute  the  basis 
for  imposition  of  the  disqualification. 

(d)  "Affiliates."  Business  concerns  are 
affiliate  of  each  other  when  either  di- 
rectly or  indirectly  one  concern  or  in- 


dividual formulates,  directs,  or  contit^ 
the  other  concern;  or  has  the  power  to 
formulate,  direct,  or  contnri  the  other 
concern:  or  has  the  responsibility  and 
authority  eitiier  to  prevent  In  the  first 
instance,  or  promptly  to  correct,  the  of- 
fensive conduct  of  the  other  concern. 
Business  concerns  are  also  afSliates  of 
each  other  when  a  third  party  is  similarly 
situated  with  respect  to  both  concerns. 

(e)  "Consolidate  List"  A  monthly 
publication  which  Includes  the  names  of 
contractors  and  grantees  who  may  not 
participate  in  Department  programs  be- 
cause of  their  debarred,  suspended  or  in- 
eligible status. 

(f)  "Contractors  or  grantees."  Indi- 
viduals, state  and  local  governments  and 
pubUc  or  private  organizations  that  are 
direct  recipients  of  HUD  fimds  or  that 
receive  HUD  fimds  indirectly  through 
non -Federal  sources  Including,  but  not 
limited  to,  borrowers,  builders,  mort- 
gagees, real  estate  agents  and  brokers, 
area  msumgement  brokers,  management 
and  marketing  agents,  or  those  in  a  busi- 
ness relationship  with  such  recipients  in- 
cluding, but  not  limited  to.  consultants. 
architects,  engineers  and  attorneys;  all 
participants,  or  contractors  with  partici- 
pants, in  programs  where  HUD  is  the 
guarantor  or  insurer;  and  Federally  as- 
sisted constructicm  contractors. 

(g)  "Financial  assistance."  Assistance 
through  grant  or  contractual  arrange- 
ments; assistance  In  the  form  of  loans, 
loan  guarantees  or  insurance;  and  in  ad- 
dition, award  of  procurement  contracts, 
notwithstanding  any  quid  pro  quo  given 
or  whether  the  Department  gives  any- 
thing of  value  in  return. 

(h)  "Temporary  denial  of  participa- 
tion." Unless  taken  as  a  result  of  a  pend- 
ing investigation  or  an  Indictment  which 
gives  rise  to  suspension  of  the  contractor 
or  grantee,  a  temporary  denial  is  an  ex- 
clusion from  HUD  programs  by  an  Area 
Office  Director,  Insuring  OfBce  Director 
or  a  Regional  Administrator  for  a  speci- 
fied period  not  to  exceed  twelve  months. 
The  denial  is  limited  in  effect  to  the 
jurisdiction  of  the  office  initiating  the 
action  and  the  specific  program  under 
which  this  action  is  taken. 

(i)  "Conditional  participation."  An 
exclusion  of  a  contractor  or  grantee  by 
an  Area  Director,  Insuring  Offlcer  Direc- 
tor or  a  Regional  Administrator  fnxn 
participation  in  one  HUD  program,  gen- 
erally pending  corrective  actions  by  the 
contractor  or  grantee.  The  exclusion  is 
limited  in  effect  to  the  jurisdiction  of 
the  office  imposing  the  condition  and  the 
specific  program  under  which  the  action 
is  taken. 

(j)  "Administrative  sanction."  Any 
action  by  the  Department  under  this 
part  which  is  a  limitation  upon  the  right 
of  a  contractor  or  grantee  to  participate 
in  Department  programs. 

(k)  "Assistant  Secretary."  Any  As- 
sistant Secretary  of  HUD,  the  Federal 
Disaster  Assistance  Administrator,  the 
Federal  Insurance  Administrator,  the 
President,  Government  National  Mort- 
gage Association  and  the  New  Commu- 
nities Administrator. 
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§  24.5     General. 

(a)  Debarment,  suspension,  placement 
In  Ineligible  status,  temporary  denial  of 
participation  and  conditional  participa- 
tion are  measures  which  may  be  invoked 
by  offices  of  the  Department  either  to 
exclude  or  to  disqualify  contractors  and 
grantees  from  participation  in  Depart- 
ment programs.  These  measures  shall  be 
used  for  the  purpose  of  protecting  the 
public  and  Eu-e  not  for  punitive  purposes. 

(b)  Department  action  to  exclude  or 
to  disqualify  contractors  and  grantees 
from  participation  in  its  programs,  or 
to  reconsider  such  measures,  shall  be 
based  upon  all  available  relevant  facts. 
Department  investigation  required  to 
elicit  such  facts  and  related  evidence 
shall  be  conducted  by  the  Office  of  the 
Inspector  General  or  by  such  other  office 
as  has  been  assigned  investigative  au- 
thority. 

(c)  Where  Department  action  results 
In  an  applicant's  being  denied  financial 
assistance  on  the  basis  of  his  previous 
conduct  with  the  Department,  the  appli- 
cant is  entitled  to  a  hearing  in  accord- 
ance with  this  part,  except  that  (1)  in 
those  Deoartmental  programs  where  ajl- 
mlnistrative  sanctions  and  hearings  tte 
provided  by  Statute,  this  Part  24  shall 
not  apply:  (2)  where  the  action  is  based 
on  an  indictment  or  conviction  of  the 
party,  an  appeal  of  the  action  is  limited 
to  submission  of  documentary  evidence 
and  written  briefs  to  the  hearing  officer. 

(d)  Where  a  party  has  been  adversely 
affected  by  Department  action  on  the 
groimds  that  he  is  an  "affiliate",  the 
hearing  on  this  issue  shall  be  consoli- 
dated with  the  hearing  of  any  of  the 
principals. 

(e)  Where  a  contract  or  grant  has 
been  let  to  a  party  named  on  the  Con- 
solidated List  because  (1)  a  disaster  or 
emergency  situation  existed  under  pro- 
visions of  the  Disaster  Relief  Act  of  1974 
(42  U.S.C.  5121  note)  or  (2)  when  the 
grant  or  contract  was  let.  the  party  was 
not  then  on  such  U-st:  The  contract  or 
grant  shall  be  re-evaiuated.  If  it  is  deter- 
mined that  termination  would  be  in  the 
best  Interest  of  the  Government,  the  con- 
tract or  grant  shall  be  tenmlnated. 

(f)  "Hearing  Officers."  Hearing  Offi- 
cers shall  be  appointed  by  the  Secretary 
or  the  Under  Secretary  of  the  Depart- 
ment. 

(g)  "Precedence  of  statutes  and  Ex- 
ecutive Orders."  Where  an  office  of  the 
Department  is  required  by  statute  or 
Executive  Order  to  follow  adminLstra- 
tlve  sanction  procedures  that  may  differ 
from  the  reauirements  of  this  part,  the 
statutory  or  Executive  Order  procedures 
shall  take  precedence.  The  approDriate 
liaison  officer  shall  provide  the  Inspector 
General  with  such  statutes  or  Executive 
Orders  and  all  implementing  materials. 

(h)  "Intervention."  At  hearings  con- 
ducted pursuant  to  this  section,  any 
member  of  the  public  having  an  interest 
in  the  matter  may  request  participation 
in  the  hearing.  Participation  will  be  lim- 
ited to  (1)  reviewing  case  files.  (2)  re- 
ceiving advance  notice  of  hearings,  (3) 
attending  hearing.  (4)  filing  written 
briefs  on  the  Issues  presented,  and  (5) 


testifying  when  requested  by  the  Hear- 
ing Officer. 

(1)  "Scheduling  information."  The 
General  Counsel  shall  maintain  a  cur- 
rent schedule  of  all  matters  that  have 
been  set  for  hearing.  This  information 
shall  be  available  to  the  public  upon  re- 
quest. 

§  24.6     Causes  and  conditions  applicable 
to  determination  of  debarment. 

Subject  to  the  following  conditions, 
the  Department  may  debar  a  contractor 
or  grantee  in  the  public  interest  for  any 
of  the  following  causes: 

(a)  Causes.  (1)  Conviction  for  com- 
mission of  a  criminal  offense  as  an  inci- 
dent to  obtainteg  or  attempting  to  obtain 
a  public  or  private  contract,  or  subcon- 
tract thereunder,  or  in  the  performance 
of  such  contract  or  subcontract. 

I' 2)  Conviction  under  the  Federal  An- 
titrust-Statutes arising  out  of  the  sub- 
missioh  of  bids  or  proposals. 

<3)  Violation  of  contract  provisions, 
as  set  forth  below,  of  a  character  which 
is  regarded  by  the  Department  to  be  so 
serious  as  to  justify  debarment  action: 

(I)  Willful  failure  to  perform  In  ac- 
cordance with  the  specifications  or 
within  the  time  limit  provided  In  the 
contract. 

(II)  A  record  of  failure  to  perform,  or 
of  unsatisfactory  performance,  in  ac- 
cordance with  the  terms  of  one  or  more 
contracts:  Provided,  That  such  failure 
or  unsatisfactory  performance  has  oc- 
curred within  a  reasonable  period  of 
time  preceding  the  determination  to  de- 
bar. Failure  to  perform  or  unsatisfactory 
performance  which  the  contractor  can 
show  was  caused  by  events  beyond  its 
control  which  were  not  reasonably  fore- 
seeable shall  not  be  considered  to  be  a 
basis  for  debarment  provided  that  no 
fault  or  negligence  of  the  firm  or  indi- 
vidual was  involved. 

(ill)  Violation  of  the  contractutd  pro- 
vision against  contingent  fees. 

(iv)  Pajrment  or  acceptance  of  a  con- 
tingent fee,  which  Is  paid  in  violation  of 
a  contractual  or  statutory  provision 
against  contingent  fees. 

(V)  Violation  of  the  contractual  pro- 
vision requiring  affirmative  action  to 
provide  equal  opportunity  in  the  partici- 
pant's own  emplojTnent  practices. 

(4)  Any  other  cause  of  such  serious 
compelling  nature,  affecting  responsibil- 
ity, as  may  be  determined  by  the  appro- 
priate Assistant  Secretary,  to  warrant 
debarment. 

(5)  Violation  of  any  law,  regulation, 
or  procedure  relating  to  the  application 
for  financial  assistance.  Insurance,  or 
guarantee  or  to  the  performance  of  obli- 
gations incurred  pursuant  to  a  grant  of 
financial  assistance,  or  conditional  or 
final  commitment' to  insure  or  guarantee. 

(6)  Making  or  procuring  to  be  made 
any  false  statement  for  the  purpose  of 
influencing  in  any  way  the  action  of  the 
Department. 

(7)  Those  found  by  the  Secretary,  af- 
ter hearing  and  in  accordance  with  pro- 
cedural requirements  of  implementing 
regulations,  to  have  violated  Title  VI  of 
the  Civil  Rights  Act  of  1964.  (Title  VI 
and  Implementing  regulations  limit  a 


withholding  of  financial  assistance  to 
the  particular  program,  or  part  thereof, 
where  the  noncompliance  occurred.) 

(8)  Those  found  by  the  Secretaiy  to 
have  violated  any  rule,  regulation  or  pro- 
cedure issued  or  adopted  pursuant  to  Ex- 
ecutive Order  11063,  or  any  nondiscrimi- 
nation provision  Included  in  any  agree- 
ment or  contract  pursuant  to  any  such 
rule,  regulation,  or  procedure. 

(9)  Conviction  under  the  Organized 
Crime  Control  Act  of  1970, 18  U.S.C.  1961 
et  seq.  or  conviction  for  the  commission 
of  the  offense  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  destruc- 
tion of  records,  receiving  stolen  property, 
fraudulent  use  of  the  mall  In  connection 
with  commission  of  such  offenses,  or  con- 
viction for  any  other  offense  indicating  a 
lack  of  business  Integrity  or  honesty, 
which  seriously  and  directly  affects  the 
question  of  present  responsibility. 

(10)  Those  who  have  failed  to  pay 
their  debts  to  the  Department  within  a 
reasonable  period  of  time  after  a  written 
demand  for  payment  has  been  made  in 
accordance  with  4  CFR  Part  102,  Stand- 
ards for  the  Administrative  Collection  of 
Claims  and  implementing  HUD  regula- 
tions in  Part  17  of  this  title. 

(b)  Conditions.  (1)  The  existence  of 
any  of  the  causes  set  forth  in  paragraph 
(a)  of  this  section  does  not  necessarily 
require  that  a  contractor  or  grantee  be 
excluded  from  departmental  programs. 
In  each  instance,  whether  the  offense  or 
failure,  or  Inadequacy  of  performance, 
be  of  a  criminal,  fraudulent,  or  other 
serious  nature,  the  decision  to  debar  shall 
be  made  within  the  discretion  of  the  De- 
partment and  shall  be  rendered  In  the 
best  Interest  of  the  Govenunent.  Like- 
wise, all  mitigating  factors  may  be  con- 
sidered in  determining  the  seriousness  of 
the  offense,  failure  or  inadequacy  of  per- 
formance, and  in  deciding  whether  the 
Administrative  Sanction  is  warranted. 

(2)  The  existence  of  a  cause  set  forth 
in  paragraph  (a)  (1)  and  (2)  of  this  sec- 
tion shall  be  established  by  criminal  con- 
viction by  a  court  of  competent  juris- 
diction at  the  discretion  of  the  appropri- 
ate official. 

(3)  The  existence  of  a  cause  set  forth 
in  paragraph  (a)  (3),  (4).  (5),  (6),  (7) 
and  (8)  of  this  section  shall  be  estab- 
lished upon  the  evidence  presented  as 
determined  by  the  Department  and  con- 
sistent with  pertinent  statutes  and  regu- 
lations. 

§  24.7     Procedural  requirements  relating 
to  the  imposition  of  debarment. 

(a)  Initiation  of  action.  When  the  De- 
partment seeks  to  debar  a  contractor  or 
grantee  (or  any  affiliate  thereof),  that 
party  shall  be  served  with  written  notice 
by  registered  or  certified  mail,  return 
receipt  requested,  from  the  Assistant 
Secretary,  proposing  the  action: 

(1)  Stating  that  the  action  is  being 
considered, 

(2)  Setting  forth  the  reasons  for  the 
proposed  action,  and 

(3)  Indicating  that  such  party  will  be 
accorded  an  opportunity  for  a  hearing 
If  he  so  requests  within  10  days  from  his 
receipt  of  notice,  and  that  he  may  be 
represented  by  counsel.  For  the  purposes 
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of  compliance  with  this  section,  notice 
shall  be  considered  to  have  been  received 
by  the  addressee  if  the  notice  is  properly 
mailed  to  the  last  known  address  of  such 
addressee.  Any  official  having  jurisdic- 
tion may  initiate  a  debarment  action, 
notwithstanding  the  concurrent  juris- 
diction of  another  office. 

(b)  Hearing — (1)  Request  for  hear- 
ing. Any  contractor  or  grantee  that  has 
been  notified  of  a  proposed  action  is  en- 
titled to  request  an  opportunity  to  be 
heard  and  to  be  represented  by  coun- 
sel. A  hearing  request  shall  be  made  in 
writing  addressed  to  the  official  propos- 
ing the  action.  If  at  the  end  of  such  10 
day  period,  no  request  has  been  received, 
it  may  be  assumed  that  an  opportunity 
to  be  heard  is  not  desired,  and  such  of- 
ficial may  proceed  to  make  a  final  deter- 
mination and  so  notify  the  interested 
party. 

(2)  Notice  of  Hearing.  Upon  receipt  of 
a  request  for  an  opportunity  to  be  heard, 
the  Hearing  Officer  shall  arrange  a 
prompt  and  timely  hearing.  Notice  of 
the  time  and  place  of  such  hearing  shall 
be  in  writing,  transmitted  by  certified 
or  registered  mail,  return  receipt  re- 
quested, and  shall  include  a  statement 
indicating  the  nature  of  the  proceedings 
and  their  purpose.  It  shall  be  within  the 
discretion  of  the  Hearing  Officer  to  de- 
termine the  hearing  place.  In  determin- 
ing the  hearing  place,  the  Hearing  Offi- 
cer shall  consider  the  convenience  of  the 
parties  and  the  public  interest. 

(c)  Hearing  procedures.  (1)  At  the 
discretion  of  the  Hearing  Officer,  hear- 
ings may  be  open  to  the  public  upon 
request  except  where  Issues  of  National 
security,  trade  secrets  and  personal 
privacy  are  present. 

(2)  Hearings  shall  be  conducted  by  a 
Hearing  Officer  of  the  Department  who 
shall  be  responsible  for  the  fair  and  ex- 
peditious conduct  of  proceedings. 

(3)  The  Department  shall  be  repre- 
sented by  the  General  Counsel  or  his 
designee. 

■^^  (4)  A  transcribed  record  shall  be 
made  of  the  proceeding  and  shall  be 
made  available  to  the  parties  upon 
request. 

(5)  Counsel  for  the  Department  shall 
proceed  first  with  an  opening  statement 
to  be  followed  by  Appellant's  opening 
statement.  Either  i>arty  may  waive  this 
right. 

(6)  All  witnesses  shall  testify  under 
oath  or  affirmation.  Department  wit- 
nesses, if  any,  shall  be  first  called  and 
may  be  cross-examined  by  Appellant. 
AppellEint's  witnesses  may  also  be  cross- 
examined. 

(7)  Coimsel  for  the- Department  shall 
make  the  first  closing  statement.  Ap- 
pellant shall  have  the  right  of  last  clos- 
ing statement  and  final  rebuttal. 

(8)  Formal  rules  of  evidence  and  pro- 
cedure applicable  to  a  proceeding  in  a 
Court  of  Law  will  not  be  applied.  Par- 
ties may  object  to  clearly  irrelevant 
material,  but  technical  objections  to  tes- 
timony as  used  in  a  court  of  law  will 
not  be  sustained. 


§  24.8     Determination   of   Hearing   Offi- 
cer; review  of  determination. 

(a)  After  the  contractor  or  grantee 
has  been  afforded  an  opportunity  to  be 
heard,  the  Hearing  Officer  shall  make  a 
written  determination  on  the  evidence 
presented.  If  it  is  proposed  that  the  sanc- 
tion include  an  afBliate,  the  Hearing 
Officer  shall  rule  specifically  whether, 
and  to  what  extent,  the  determination 
applies  to  such  affiliate.  The  Hearing 
Officer's  determination  shall  be  trans- 
mitted to  all  appealing  parties  by  cer- 
tified or  registered  mail,  return  receipt 
requested. 

(b)  The  Hearing  Officer's  determina- 
tion shall  be  final  unless  within  30  days 
the  Secretary  decides,  as  a  matter  of 
discretion,  to  review  the  findings  of  the 
Hearing  Officer  or  to  have  the  findings 
reviewed  by  a  designee  of  the  Secretary. 
Any  party  may  request  such  a  review  in 
writing  within  10  days  of  receipt  of  the 
Hearing  Officer's  determination. 

(c)  Where  a  review  is  granted,  the 
determination  by  the  Secretary,  or  the 
Secretary's  designee,  shall  be  based  on 
the  record  of  the  initial  hearing  and 
shall  fully  recite  the  evidentiary  grounds 
upon  which  the  Secretary's  determina- 
tion is  made.  Such  determination  shall 
be  issued  within  30  days  from  the  deci- 
sion to  grant  a  review. 

(d)  E£u:h  determination  shall  become 
a  part  of  the  record. 

(e)  Notice  of  the  Secretary's  decision 
to  review  the  Hearing  Officer's  determi- 
nation and  subsequent  determination  by 
the  Secretary,  or  the  Secretary's  desig- 
nee, shall  be  given  in  writing,  signed  by 
the  Secretary  or  the  Secretary's  designee 
and  transmitted  by  registered  mail,  re- 
turn receipt  requested. 

§  24.9     Anthority  of  Hearing  Officer. 

The  Hearing  Officer,  in  the  conduct  of 
the  hearing,  has  the  power  among  others, 
to: 

(a)  Hold  conferences  to  settle,  sim- 
plify, or  fix  the  issues  in  a  proceeding, 
or  to  consider  other  matters  that  may 
aid  in  the  expeditious  disposition  of  the 
proceeding  by  consent  of  the  parties  or 
upon  his  own  motion; 

(b)  Require  parties  to  state  their  po- 
sition witii  respect  to  the  various  issues 
in  the  proceeding; 

(c)  Require  parties  to  produce  for  ex- 
amination those  relevant  witnesses  and 
documents  under  their  control; 

(d)  Rule  on  motions,  and  other  pro- 
cedural items  on  matters  pending  before 
him; 

(e)  Regulate  the  course  of  the  hearing 
and  conduct  of  participants  therein: 

(f)  Receive,  rule  on,  exclude,  or  Umlt 
evidence,  and  limit  lines  of  questioning 
or  testimony  which  are  irrelevant,  im- 
material or  imduly  repetitious; 

(g)  Fix  time  limits  for  submission  of 
written  docmnents  in  matters  before 
him; 

(h)  Impose  appropriate  sanctions 
against  any  party  or  person  failing  to 
obey  an  order  under  these  procedures 
which  sanctions  may  include: 


(1)  Refusing  to  allow  the  disobedient 
party  to  support  or  opp(Dse  designated 
claims  or  defenses,  or  prohibiting  him 
from  introducing  designated  matters  in 
eridence ; 

(2)  Excluding  all  testimony  of  an  un- 
responsive or  evasive  witness,  and 

(3)  Expelling  any  party  or  person 
from  further  participation  in  the  hesu"- 
ing. 

(i)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional 
matters  of  judicial  notice. 

( j )  Administer  oaths  of  affirmation. 

(k)  Rule  on  requests  by  the  public  to 
attend  the  hearing. 

§  24.10      Notice  of  Determination  by  the 
Hearing  Officer  or  the  Secretary. 

(a)  Notice  to  the  Assistant  Secretary. 
(I)  The  Hearing  Officer's  determination 
shall  be  transmitted  prcnnptly  to  the  De- 
partment official  who  invoked  the  Ad- 
ministrative Sanction. 

(2)  When  the  Secretary  grants  a  re- 
view of  the  Hearing  Officer's  determina- 
tion, the  Assistant  Secretary  shall  be  so 
advised  and  Shall  defer  notice  to  the  In- 
spector General  until  a  Secretarial  De- 
termination has  been  Issued. 

(3)  Notice  of  a  Secretarial  Determi- 
nation shall  be  sent  upon  issuance  to  the 
appropriate  Assistant  Secretary. 

(b)  Notice  to  Field  Offices  by  the  As- 
sistant Secretary.  When  a  sanction  has 
been  invoked  or  removed  by  a  Hearing 
Officer  which  is  not  reviewed  by  the  Sec- 
retary, or  after  such  review  Is  complete, 
each  Field  Office  shall  be  notified  in  writ- 
ing of  the  determination.  Such  notice 
shall  include: 

(1)  The  name  of  the  party  and  affil- 
iates. If  any,  against  whom  the  sanction 
is  invoked  or  removed. 

(2)  The  address  of  the  party,  and  afBl- 
iates  where  appropriate. 

(3)  The  effect  of  the  determination. 

(4)  The  duration  of  any  sanction 
invoked. 

§24.11     Rescission  and  reinstatement. 

(a)  Reeiuest  for  reinstatement.  Six 
months  after  the  date  of  the  flnsd  deter- 
mination, any  contractor  or  grantee 
against  whom  an  administrative  sanc- 
tion has  been  Invoked  may  In  writing 
request  reinstatement  by  the  official  who 
invoked  the  administrative  sanction. 

(b)  Reinstatement  procedures.  The 
procedures  for  reinstatement  are  sub- 
stantially similar  to  those  Invoked  in 
the  initial  proceedings.  Conduct  of  the 
reinstatement  proceedings  under  5  24.11 
shall  be  the  responsibility  of  the  official 
who  imposed  the  sanction.  Where  the 
party  has  been  suspended  or  debarred, 
however,  the  reinstatement  proceeding 
shall  be  conducted  by  a  Hearing  Officer 
appointed  in  accordance  with  §  24.5(f). 
In  reaching  his  detei-mlnatlon  regarding 
reinstatement,  the  presiding  official  must 
be  satisfied  that  it  Is  in  the  best  interest 
of  the  Government  to  reinstate  and  also 
be  persuaded  from  the  assurances  of  the 
party  concerned  that  he  understands  the 
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re(iulrements  of  the  statutes  and  the  ad- 
ministrative rules  and  regulaticms  and 
that  he  will  comply  with  them  in  the  fu- 
ture. The  presiding  ofBcial  may  require, 
where  appropriate,  restitution  by  the 
party  for  losses  sustained  by  the  Depart- 
ment on  his  account. 

<c)  Grounds.  Except  as  otherwise  pro- 
vided by  statute,  a  party  may  be  rein- 
stated subject  to  this  §  24.11  upon  the 
submission  of  an  application,  supported 
by  documentary  evidence,  setting  forth 
appropriate  grounds  for  the  granting  of 
relief  such  as  newly  discovered  materia] 
evidence,  reversal  of  a  conviction,  bona 
fide  change  of  ownership  or  manage- 
ment, or  the  elimination  of  the  causes  for 
which  the  debarment  was  Imposed. 

(d)  Consultation  by  Field  Officers  and 
Assistant  Secretaries.  Following  rein- 
statement proceedings,  the  presiding  of- 
ficial shall  promptly  submit  a  recom- 
mendation concerning  the  reinstatement. 
The  appropriate  Field  OflBcer  and  As- 
sistant Secretary  shall  confer  with  re- 
gaM  to  the  merits  of  reinstatement.  If 
there  Is  disagreement  between  the  Assist- 
ant Secretary  and  the  Field  Officer,  the 
issue  shall  be  referred  to  the  Secretary 
for  final  resolution  of  the  request  for 
reinstatement. 

(e)  Notice.  When  an  Administrative 
Sanction  has  been  rescinded,  a  report 
thereof  shall  be  forwarded  to  the  appro- 
priate Assistant  Secretary.  Notice  of  re- 
instatement shall  be  forwarded  to  the 
party  so  reinstated  by  certified  or  regis- 
tered mall,  return  receipt  requested,  by 
the  official  taking  the  reinstatement 
action. 

§  24.12     Suspension. 

Suspension  is  a  drastic  action  and,  as 
such,  shall  not  be  based  upon  an  unsup- 
ported acci'sation.  In  assessing  whether 
adequate  evidence  exists  for  invoking  a 
suspension,  consideration  shall  be  given 
to  the  amount  of  credible  evidence  which 
is  available,  to  the  existence  or  absence  of 
corroboration  as  to  important  allega- 
tions, as  well  as  to  the  inferences  which 
iM|y  properly  be  drawn  from  the  exist- 
ence or  absence  of  affirmative  facts.  This 
assessment  shall  include  an  examination 
of  basic  documents,  such  as  contracts, 
inspection  reports  and  correspondence. 
A  suspension  may  be  modified  by  the  of- 
fice Invoking  the  sanction  whenever  it 
is  determined  to  be  in  the  interest  of 
the  Government  to  do  so. 

§  24.13  Caoscfl  and  conditions  under 
which  conlractora  or  grantees  nw^r  be 
suspended. 

(a)  The  Assistant  Secretaries  may,  in 
the  interest  of  the  Government,  suspend 
a  ccmtractor  or  grantee : 

(1)  Suspected,  upon  adequate  evidence, 
of— 

(!)  Commission  of  fraud  or  a  criminal 
offense  as  an  incident  to  obtaining,  at- 
tempting to  obtain  a  public  contract,  or 
in  the  performance  of  Government  busi- 
ness or  contractual  dealings. 

(U)  Violation  of  the  Federal  antitrust 
statutes  arising  out  of  the  submission  of 
bids  and  proposals;  (Mr 

(ill)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falslflcatlim  or 


destruction  of  records,  receiving  stolen 
property,  violation  of  the  Organized 
Crlnxe  Control  Act  of  1970  or  any  other 
offense  Indicating  a  lack  of  business  in- 
tegrity or  business  honesty,  which  seri- 
ously and  directly  affects  the  question  of 
present  responsibility;  or 

(2)  For  other  causes  of  such  serious 
and  compelling  nature,  affecting  respon- 
sibility as  may  be  determined  in  writing 
by  the  appropriate  Assistant  Secretary  to 
warrant  suspension.  Among  such  causes 
are  cases  where  the  contractor  or  grantee 
is  suspected,  upon  adequate  evidence  of — 

(1)  Violation  of  any  law,  regulation,  or 
procedure  relating  to  the  application  for 
financial  assistance,  insurance  or  guar- 
antee or  to  the  performance  of  obliga- 
tions incurred  pursuant  to  a  grant  of  fi- 
nancial assistance  or  conditional  or  final 
commitment  to  insure  or  guarantee. 

(11)  Making  or  procuring  to  be  made 
any  false  statement  for  the  purpose  of 
influencing  in  any  way  the  action  of  the 
Department. 

Cb)  A  suspension  invoked  by  another 
agency  for  any  of  the  causes  set  forth  in 
paragraph  (a)  (1)  and  (2)  of  this  section 
may  be  the  basis  for  the  imposition  of  a 
concurrent  suspension  by  the  Depart- 
ment. 

(c)  An  outstanding  indictment  of  a 
contractor  or  grantee,  or  the  naming  of  a 
contractor  or  grantee  as  an  unindicted 
co-conspirator  is  adequate  evidence  of 
suspected  criminal  conduct  and  may  be 
the  basis  for  imposition  of  a  suspension. 
Conviction  of  a  contractor  or  grantee  is 
adequate  evidence  to  warrant  imposition 
of  a"  suspension  pending  debarment. 

§  24.14     Period  and  scope  of  suspension. 

(a)  Period  of  suspension.  All  suspen- 
sions shall  be  for  a  temporary  period 
pending  the  completion  of  an  investiga- 
tion and  such  administrative  or  legal 
proceedings  as  may  ensue.  In  cases  in- 
volving suspected  violations  of  Federal 
law  where  prosecutive  action  has  not 
been  initiated  by  the  Department  of  Jus- 
tice within  12  months  from  the  date  of 
the  notice  of  suspension,  the  suspension 
shall  be  terminated  unless  an  Assistant 
Attorney  General  or  a  United  States  At- 
torney requests  continimnce  for  an  addi- 
tional six  months.  Notice  of  the  proposed 
removal  of  the  suspension  shall  be  given 
to  the  Department  of  Justice  30  days 
prior  to  the  expiration  of  the  12-month 
period.  In  no  event  shall  a  suspension 
continue  beyond  18  months  unless  prose- 
cutive action  has  been  initiated  within 
that  period.  Whenever  prosecutive  action 
has  been  initiated,  the  suspension  may 
continue  until  the  administrative  or  legaJ 
proceedings  are  completed.  Considera- 
tion may  be  given  to  debarment  in  ac- 
cordance with  §  24.6  in  conjunction  with 
the  suspension  procedures. 

(b)  Scope  of  suspension.  (1)  Suspen- 
sion may  include  all  known  affiliates  of 
a  contractor  or  grantee. 

(2)  A  decision  to  include  known  affili- 
ates in  a  proposed  suspension  is  sji  indi- 
vidual determination  and,  as  such,  must 
be  made  on  a  case-by-case  basis.  Among 
the  factors  to  be  considered  in  making 
this  determination  are: 


(I)  Likelihood  of  the  afBIlate's  knowl- 
edge of  or  participation  in  the  suspected 
improper  conduct,  and 

(II)  The  impact  of  its  suspension  on 
Department  programs. 

(3)  The  criminal,  fraudulent,  or  other 
seriously  improper  conduct  of  an  indi- 
vidual may  be  imputed  to  the  organiza- 
tion with  which  he  Is  connected  when 
the  impropriety  involved  was  performed 
within  the  course  of  his  official  duty, 
or  with  knowledge  or  approval  of  the 
organization. 

§  24.15     Restrictions    during    period    of 
suspension. 

During  a  period  of  suspension  of  a 
contractor  or  grantee,  the  following  poli- 
cies and  procedures  shall  be  applicable: 

(a)  Bids  and  proposals  for  financial 
assistance  shall  not  be  solicited  from  sus- 
pended contractors  or  grantees.  If  re- 
ceived, bids  and  proposals  shall  not  be 
considered  and  financial  assistance  shall 
not  be  granted  to  suspended  contractors 
or  grantees  unless  it  is  determined  in 
writing  by  the  suspending  official  to  be 
clearly  in  the  best  interest  of  the  Govern- 
ment. A  determination  to  consider  such 
bids  and  make  such  awards  shall  include 
consideration  of  unique  value  of  the  bid- 
der's services,  the  degree  to  which  the 
suspected  improper  conduct  reflects  upon 
the  bidder's  capacity  to  serve  the  De- 
partment and  the  overriding  need  for  the 
bidder's  services. 

(b)  Suspended  contractors  will  be  sub- 
ject to  the  provisions  of  §  24.23(c)  re- 
garding restrictions  on  subcontractors. 

§24.16     Notice  of  suspension. 

(a  )  The  contractor  or  grantee  con- 
cerned shall  be  furnished  by  registered 
or  certifled  mail,  return  receipt  request- 
ed, a  written  notice  of  the  suspension  by 
the  appropriate  Assistant  Secretary 
within  10  days  after  the  effective  date 
of  the  suspension.  The  notice  shall  state 
as  follows : 

(1)  "Basis  of  the  action."  The  suspen- 
6ion  is  based : 

(i)  On  the  Information  that  the  con- 
tractor or  grantee  has  committed  irregu- 
larities of  a  serious  nature  in  business 
dealings  with  the  Government,  or 

(ii)  On  irregularities  which  seriously 
reflect  on  the  propriety  of  further  deal- 
ings of  the  contractor  or  grantee  with  the 
(jovemment.  The  irregularities  should  be 
described  in  general  terms  without  dis- 
closing the  Government's  evidence. 

(2)  The  suspension  is  for  a  temporary 
period  pending  the  completion  of  an  in- 
vestigation by  the  Department  and/or 
any  other  Federal  Agency  and  such  ad- 
ministrative or  legal  proceedings  as  may 
ensue. 

(3)  Bids  and  proposals  for  participa- 
tion in  any  Department  programs  will 
not  be  solicited  from  the  contractor  or 
grantee  and,  if  received,  will  not  be  con- 
sidered for  award  unless  determined  by 
the  Department  to  be  in  the  best  interest 
of  the  Government. 

(4)  The  suspended  party  is  entitled  to 
request  an  opportunity  to  be  heard  and 
represented  by  counsel  in  accordance 
with !  24.7. 


FCOntAl  IEGIS1EI,  VOL  48.  NO.   1«— THUtSOAY,  JANUAKY  7T.   1977 


RULES  AND  REGULATIONS 


5309 


(b)  Where  a  matter  has  been  referred 
to  the  Department  of  Justice,  the  De- 
partment shall  not  give  further  informa- 
tion to  the  contractors  or  grantees  con- 
cerning the  reasons  for  suspemlon  be- 
yond that  stated  in  the  notice  of  suspen- 
sion set  forth  in  this  section  until  the 
Department  of  Justice  has  been  advised 
of  the  inquiry  and  acquiesces  in  any  such 
disclosure. 

(c)  For  the  purposes  of  ccMnpllance 
with  the  section,  notice  shall  be  consid- 
ered to  have  been  received  by  the  ad- 
dressee if  the  notice  is  properly  mailed  . 
to  the  last  known  address  of  such  ad- 
dressee. 

§  24.17     Other  sanctions. 

(a)  Except  for  provisions  for  with- 
drawal of  mortgagee  approval  by  the 
Mortgagee  Review  Board  (24  CFR  Part 
25)  and  the  Previous  Particiftatlon  Re- 
view and  Clearance  Procedure  (24  CFR 
200.210),  all  sanctions  not  authorized 
by  this  Part  24  are  hereby  repealed.  This 
includ^but  is  not  limited  to: 

(1)  Uhsatlsfactory  Risk  Determina- 
tion (24  CFR  200.200). 

(2)  Precautionary  Measures  (24  CFR 
200.205-200.208) . 

(3)  Restrictldns  Pending  Correction 
of  Construction  Deflcimcies  (HUD 
Handbook  4080.1,  par.  2-3) . 

(4)  Refusal  of  Participation  Under 
Section  512    (24  CFR  200.190-200.195) . 

(5)  Warning  Letters  (HUD  Handbook 
4080.1.  par.  2-2) . 

(6)  Dealer  Approval  (24  CFR  201.615- 
201.620) . 

(b)  Limitations  on  participation  of  a 
contractor  or  grantee  imposed  prior  to 
the  effective  date  of  these  regulations 
under  an  ancillary  procediu«  shall  not 
be  modified  xmless  a  final  determinaticoi 
under  §  24.8(c)  so  requires.  However, 
such  contractor  or  grantee  may  petition 
for  reconsideration  or  for  reduction  of 
the  sanction  term  imder  procedures  pro- 
vided by  §  24.1C(a)  (5) . 

(c)  Procedures  under  §  24.18  may  be 
utilized  to  effect  the  sanctions  rQ)«iled 
under  this  section. 

§  24.18     Temporary  denial  of  participa- 
tion ;  conditional  denial. 

(a)  Caiises  and  conditions  under 
which  a  temporary  denial  of  participa- 
tion may  be  invoked. 

(1)  An  Area  Director,  Insuring  Office 
Director  or  Regional  Administrator  may 
issue  an  order  which  denies  the  partici- 
pation in  Department  programs  of  a  con- 
tractor or  grantee. 

(2)  Causes  for  denial  of  participation 
shall  include: 

(1)  Adequate  evidence  that  approval  of 
an  applicant  for  Insurance  would  be  an 
tmsatlsfactory  risk; 

(ii)  Adequate  evidence  of  irregulari- 
ties in  contractor's  or  grantee's  past  per- 
formance in  a  Department  program;  and 

(ill)  Failure  of  a  contractor  or  grantee 
to  maintain  prerequisites  of  eligibility  to 
participate  in  a  Department  program. 

(iv)  Causes  under  §  24.13(a) . 

(3)  Period  and  scope  of  temporary 
denltil  of  participation. 


(1)  A  denial  of  participation  is  limited 
to  the  program  under  which  the  offense 
occurred. 

(il)  Denial  or  participation  shall  be  for 
a  temporary  period  pending  correction  or 
dismissal  of  the  grounds  for  the  denial, 
demonstration  by  the  contractor  or 
grantee  that  it  is  in  the  best  interest  of 
the  Government  to  resume  business  with 
such  contractor  or  grantee,  or  completion 
of  an  investigation  and  such  legal  pro- 
ceedings as  may  ensue. 

(ill)  Denial  of  participation  to  affili- 
ates shall  be  in  accordance  with  §  24.14 
(b). 

(iv)  Restrictions  imposed  by  a  denial 
of  participation  shall  not  extend  beyond 
the  jurisdiction  of  the  official  invoking 
the  denial. 

(V)  The  official  Invoking  the  denial 
shall  notify  all  other  Area,  Insuring  and 
Regional  offices  of  the  action.  Officials  so 
notified  may  restrict  participation  in  the 
appropriate  program  by  the  party  on 
this  basis  without  the  need  for  a  further 
hearing. 

(4)  Notice  of  temporary  denial  of  par- 
ticipation. 

(1)  A  contractor  or  grantee  shall  be 
furnished  by  registered  or  certifled  mail, 
return  receipt  requested,  a  written  notice 
of  the  action  by  the  Area  Director,  In- 
suring Office  Director  or  Regional  Ad- 
ministrator. The  denial  shall  be  effective 
as  of  the  date  of  the  notice. 

(ii)  The  notice  shall  clearly  state  the 
groimds  upon  which  the  actiCHi  is  based 
and  shall  explain  the  temporary  nature 
of  the  action  in  accordance  with  para- 
graph (a)  (3)  of  this  section. 

(ill)  The  notice  shall  explain  the  im- 
pact of  the  action  on  the  contractor's  or 
grantee's  participation  in  Department 
programs  specifying  the  program  in- 
volved and  the  geographical  area  af- 
fected by  the  action. 

(iv)  The  notice  shall  advise  the  con- 
tractor or  grantee  that  a  request  may  be 
made  in  writing  to  the  official  inventing 
the  action  for  an  opportunity  to  request 
reconsideration  of  the  decision. 

(5)  Informal  Hearing. 

(i)  Upon  receipt  of  a  request  for  an 
informal  hearing  seeking  reconsidera- 
tion, the  official  imposing  the  action  ^all 
prompUy  arrange  such  a  hearing  with 
the  contractor  or  grantee  to  reconsider 
the  order. 

(11)  The  contractor  or  grantee  may  be 
represented  by  coimsel  and  may  present 
all  relevant  materials  to  the  official. 

(ill)  After  consideration  of  the  mate- 
rials presented,  the  official  shall  in  writ- 
ing advise  the  contractor  or  grantee  of 
his  decision  to  withdraw,  modify  or  affirm 
his  order. 

(iv)  Where  the  decision  is  to  affirm 
the  order,  the  contractor  or  grantee  may 
appeal  in  accordance  with  provisions  of 
§  24.7(b),  except  that  the  request  shall 
be  addressed  to  the  Assistant  Secretary 
having  jurisdiction  of  the  program  con- 
cerned. 

(b)  Causes  and  conditions  imder  which 
conditional  participation  may  be  Invoked. 

(1)  An  Area  Director,  Insuring  office 
Director  or  Regl(»ial  Administrator  may 


issue  an  order  of  conditional  participa- 
tion to  a  contractor  or  grantee. 

(2)  Causes  for  an  order  of  c(nditi(Hud 
participation  shall  include: 

(i)  Failure  to  proceed  in  accordance 
with  Department  specifications; 

(il)  Adequate  evidence  that  require- 
ments of  a  grant  or  contract  will  not  be 
satisfied  upon  ccxnpletion;  and 

(lii)  Adequate  evidence  that  there  may 
be  construction  deficiencies  in  ongoing 
projects. 

(3)  Period  and  scope  of  an  order  of 
conditional  participation. 

(i)  An  order  of  conditional  participa- 
tion is  limited  to  the  program  under 
which  the  offense  occurred. 

(ii)  An  order  of  conditional  participa- 
tion shall  apidy  to  affiliates  in  accordance 
with  §  24.14(b). 

(ill)  Conditional  participation  shall  be 
for  a  temporary  period  pending  satisfac- 
tion of  the  conditions  leading  to  Issuance 
of  the  order. 

(iv)  Restrictions  imposed  by  condl- 
tionsJ  participation  shtdl  not  extend  be- 
yond the  jurisdiction  of  the  official  Issu- 
ing the  order. 

(4)  "Notice  of  conditional  participa- 
tion." Issuance  of  an  order  of  condi- 
tional participation  shall  be  in  accord- 
ance with  §  24.18(a)  (4). 

(5)  "Informal  Hearing."  Procedures 
to  request  reconsideration  of  an  order 
of  conditional  participation  shall  be  in 
accordance  with  S  24.18(a)  (5). 

§  24.19      [Reserved] 

§  24.20      [Reserved] 

§  24.21  Establishment  and  maintenance 
of  lists  of  contractors  and  grantees 
subject  to  administrative  sanctions. 

(a)  The  Inspector  General,  shall  be 
responsible  for  maintenance  and  con- 
solidation of  Department  lists  relating 
to'  administrative  sanctions.  He  shall 
further  malnteiin  debarment  lists  of 
other  Govenunoit  agencies  which  this 
Department  is  required  by  law  and  Ex- 
ecutive Order  to  observe. 

(b)  Each  Assistant  Secretary  shall  ad- 
vise the  Inspector  General  of  additions 
or  deletions  to  be  made  in  tiie  lists  main- 
tained by  the  Office  of  the  Inspector 
General. 

(c)  The  Office  of  Inspector  General 
shall,  in  cooperation  with  the  offices  of 
the  Department,  establish  procedures  for 
assuring  the  timely  receipt  of  informa- 
tion relative  to  updating  the  Consoli- 
dated List. 

(d)  All  lists  shall  be  kept  current. 
Procedures  for  Issuance  of  notices  of  ad- 
ditions and  deletions  shall  be  established 
by  the  Inspector  General.  Each  Assistant 
Secretary  shall  appoint  a  liaison  officer 
responsible  for  providing  the  Office  of 
the  Inspector  General  with  current  in- 
formation. 

(e)  TTie  Consolidated  List  shall  show 
as  a  minimimi  the  following  information 
where  applicable: 

(1)  The  names  of  those  contractors 
and  grantees  against  whom  HUD  has 
invoked  administrative  sanctions  (in  al- 
phabetical order)  with  appropriate  cross 
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reference  where  more  than  one  name 
is  involved  in  a  single  transaction; 

(2)  The  basis  of  authority  for  each 
action: 

(3)  The  extent  of  restrictions  imposed; 
and 

(4)  The  name  of  the  office  initiating 
the  action,  where  appropriate. 

if)  The  Inspector  General  shall  ar- 
range for  reproduction  and  distribution 
of  the  Consolidated  List.  Publication 
shall  be  in  accordance  with  entries  msule 
under  §  24.22.  Distribution  of  such  list 
among  Department  employees  shall  be 
made  to  those  whose  duties  require  ac- 
cess to  the  list  as  authorized  by  the 
Assistant  Secretaries,  Area  Directors,  In- 
suring Office  Directors  and  Regional  Ad- 
ministrators having  respective  jurisdic- 
tion of  such  employees.  Names  of  enti- 
tles named  in  the  Consolidated  List  will 
be  available  upon  request. 

(g)  Procedures  for  submitting  requests 
for  information  contained  in  the  Con- 
solidated List  and  distribution  of  such 
information  shall  be  established  by  the 
Office  of  the  Inspector  General. 

§  24.22      Basin  for  entry. 

Entry  shall  be  made  on  the  Consoli- 
dated List  of  contractors  and  grantees 
on  the  following  basis : 

(a)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  provi- 
sions of  section  3  of  the  Walsh-Healey 
Public  Contracts  Act  (41  U.S.C.  37). 
which  have  been  found  by  the  Secretary 
of  Labor  to  have  violated  any  of  the 
agreements  or  representations  required 
by  that  Act. 

(b)  Those  listed  by  the  Comptroller 
General  in  accordance  with  the  provi- 
sions of  section  3  of  the  Davis -Bacon  Act 
(40  U.S.C.-276a-2(a)),  as  found  by  the 
Comptroller  General  to  have  violated 
said  Act. 

(c)  Those  listed  by  the  Comptroller 
General  In  accordance  with  the  provi- 
sions of  Part  5,  §  5.6(b)  of  the  regiila- 
tions  of  the  Secretary  of  Labor  issued 
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pursuant  to  authority  granted  imder  Re- 
orgEinization  Plan  14  of  1950.  as  found 
by  the  Secretary  of  Labor  to  be  in  aggra- 
vated or  willful  violation  of  the  prevail- 
ing wage  or  overtime  pay  provision  of 
any  statutes  including  the  following : 

(I)  Davis-Bacon  Act  (40  U.S.C.  276a). 
.  (2)  Anti-Kickback  Act  (18  U.S.C.  874, 

40  U.S.C.  276b,  c). 

(3)  The  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327- 
330). 

(4)  National  Housing  Act  (12  U.S.C. 
1703). 

(5)  Hospital  Survey  and  Construction 
Act  (42  U.S.C.  291). 

(6)  Airport  and  Airway  Development 
Act  of  1970  (49  U.S.C.  1701) . 

(7)  Housing  Act  of  1949  (42  U.S.C. 
1401). 

(8)  School  Survey  and  Construction 
Act  of  1950  (20  U.S.C.  251) . 

(9)  Defense  Housing  and  Community 
Facilities  and  Services  Act  of  1951  (42 
U.S.C.  1501, 1591). 

(10)  Federal  Civil  Defense  Act  of  1950 
(50  App.  U.S.C.  2281(1) ) . 

(II)  Area  Redevelopment  Act  of  1961 
(42  U.S.C.  2518). 

(12)  Delaware  River  Basin  Compact 
(sec.  15.1,  75  Stat.  714). 

(13)  Health  Profession  Educational 
Assistance  Act  of  1963  (sec.  721,  77  Stat. 
167). 

(14)  Mental  Retardation  Facilities 
Construction  Act  (sees.  10,  122,  13,  77 
Stat.  282,  284,  288) . 

■  (15)  Community  Mental  Health  Cen- 
ters Act  (sees.  205,  77  Stat.  292) . 

(16)  Housing  and  Commimity  Devel- 
opment Act  of  1974  (42  U.S.C.  5301) . 

(d)  Those  listed  by  the  Director  of  the 
Office  of  Federal  Contract  Compliance 
on  the  Contract  Ineligibility  List  which 
gives  the  names  of  contractors  and 
grantees  who  have  been  declared  ineli- 
gible to  participate  in  Government  con- 
tracting or  subcontracting  by  reason  of 
noncompliance  with  the  Equal  Oppor- 
tunity clause. 


(e)  Those  whom  the  Department  has 
debarred  or  sus[>ended  in  accordance 
with  this  part. 

(f)  Those  determined  by  an  executive 
agency  in  accordance  with  section  3(b) 
of  the  Buy  American  Act  (41  U.S.C.  10b 
(b) )  to  have  failed  to  comply  with  the 
provisions  of  section  3(a)  of  that  Act 
under  any  contract  containing  the  spe- 
cific provisions  required  by  said  section 
3(a)  and  made  by  the  agency  for  con- 
struction, alteration,  or  repair  of  any 
public  building  or  public  work. 

§  24.23  Treatment  to  be  accorded  con- 
tractors or  grantees  subject  to  ad- 
ministrative sanctions. 

(a)  Total  restrictions.  No  financial  as- 
sistance shall  be  made  available  directly 
or  indirectly  to  any  contractor  or  grantee 
that  is  listed  on  the  basis  of  §  24.22  or  to 
any  affiliate  of  said  contractor  or  grantee, 
nor  shall  bids  or  proposals  be  solicited 
therefrom  unless  the  exceptions  of 
§  24.23(c)  or  §  24.15(a)  apply. 

(b)  Partial  restrictions.  Where  an 
Area  Director,  Insuring  Office  Director 
or  a  Regional  Administrator  has  author- 
ity to  initiate  actions  for  temporary  de- 
nial of  participation  or  conditional  par- 
ticipation, the  restriction  on  providing 
financial  assistance  to  a  contractor  or 
grantee  shall  apply  only  within  the  ter- 
ritory of  authority  .for  the  respective 
regional,  insuring,  or  area  office. 

(c)  Restrictions  on  subcontracting. 
Where  a  contractor  or  grantee  listed  on 
the  Consolidated  List  is  proposed  as  a 
subcontractor,  the  contracting  officer  or 
program  officer  should  prohibit  or  decline 
to  approve  subcontracting  with  that  con- 
tractor or  grantee  unless  it  is  determined 
by  the  Department  to  be  clearly  in  the 
best  interest  of  the  Government  to  do  so. 

Issued  January  19, 1977. 

John  B.  Rhinzlanser, 
Under  Secretary  for  Housing  and 
Urban  Development. 
[PR  Doc.77-2373  PUed  l-26-77;8:45  am] 
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Title  24 — Housing  and  Urban  Development 

CHAPTER  V— OFFICE  OF  ASSISTANT  SEC- 
RETARY FOR  COMMUNITY  PLANNING 
AND  DEVELOPMENT,  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 

[  Docket  No.  Rr-77-292 1 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

Program  Management 

On  November  15. 1976,  the  Department 
of  Housing  and  Urban  Development 
(HUD)  published  in  the  Federal  Reg- 
I8IBE  (41  PR  50376)  pr<«)Osed  amend- 
ments to  the  regulations  governing  the 
commimity  development  block  grant 
program.  The  amendments  concerned 
the  Secretarial  review  of  performance  of 
a  block  grant  recipient  and  the  sanctions 
and  remedial  actions  that  may  be  appro- 
priate in  various  situations. 

Interested  persons  were  given  xmtil 
December  16.  1976.  to  submit  written 
comments.  Nearly  30  comments  were  re- 
ceived and  all  were  given  careful  con- 
sideration. As  a  result  of  the  comments 
received,  a  number  of  substantive 
changes  have  been  made  and  the  mate- 
rial has  been  reorganized  for  greater 
clarity.  Section  570.911,  Sanctions  and 
Remedial  Actions,  has  been  divided  into 
two  sections:  §  570.910.-  Corrective  and 
Remedial  Actions,  and  §  570.911.  Reduc- 
tion of  Annual  Grant.  In  order  to  ac- 
commodate the  new  §  570.910.  the  exist- 
ing section  entitled  Evaluation  by  HUD. 
has  been  numbered  as  §  570.908.  The 
following  is  a  description  of  the  major 
substantive  changes  that  have  been 
made: 

1.  Paragraph  (b)  of  S  570.909  has  been 
amended  by  striking  the  words  "where 
possible"  in  order  to  make  clear  that  the 
Secretary's  review  of  an  entitlement 
receipient's  performance  will  take  place 
in  all  instances  prior  to  approval  of  a 
succeeding  year's  entitlement  applica- 
tion. Also,  the  last  sentence  is  changed  to 
state  that  the  review  of  a  discretionary 
grantee's  performance  will  take  place 
prior  to  final  closeout  of  the  grant,  rather 
than  prior  to  making  final  payment  on 
the  grant.  This  change  is  made  because 
there  is  no  final  payment  under  the  let- 
ter of  credit  procedure;  there  Is  a  cloae- 
out  procedure,  however,  whereby  flnaJ 
costs  are  recognized  and  accepted. 

2.  Paragraph  (c)  (8)  of  §  570.909  is 
changed  to  state  that  records  of  com- 
ments as  well  as  complaints  by  citizens 
and  organizations  will  be  reviewed.  While 
this  was  not  previously  precluded,  it  is 
now  specifically  mentioned  in  order  to 
make  clear  that  studies,  analyses  and 
other  comments  will  be  given  due  con- 
sideration by  HUD. 

3.  A  new'  paragraph  (d) ,  entitled  Re- 
view of  Urban  Counties,  has  been  added 
to  §  570.909.  This  is  for  the  purpose  of 
acloiowledging  that  many  elements  of 
performance  are  within  the  control  of 
participating  units  of  general  local  gov- 
ernment rather  than  the  urban  county 
itself.  The  overall  responsibility  of  the 
urban  county  to  carry  out  the  approved 
program  is  not,  however,  diminished  in 
any  respect. 
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4.  Several  comments  suggested  that 
there  is  nothing  in  Section  104(d)  of  the 
Housing  and  Community  Development 
Act  of  1974,  which  provides  the  basis  for 
the  Secretary's  review  of  performance, 
that  authorizes  HUD  to  review  a  recipi- 
eat's  progress  in  carrying  out  approved 
activities.  Others  suggest  that  recipients 
should  not  be  compared  with  each  other, 
■nie  Department  disagrees  with  that 
position  on  the  grounds  that  the  specific 
language  of  Section  104(d)  that  the 
Secretary  "determine  whether  the 
grantee  has  carried  out  a  program  sub- 
stantially as  described  in  its  applica- 
tion;" the  general  thrust  of  the  legisla- 
tion; and  the  legislative  history  all  sug- 
gest that  it  is  HUD'S  responsibility  to  re- 
view a  recipient's  progress.  The  peer 
group  standard  for  measiuing  progress 
is  used  Instead  of  arbitrary  numerical 
or  percentage  measures  because  the  lat- 
ter are  inherently  unfair  and  unrespon- 
sive to  factors  that  are  imique  to  a  par- 
ticular commimity  or  group  of  communi- 
ties. 

In  administering  this  provision  of  the 
regulations.  HUD  will  consider  measures 
of  progress,  such  as  expenditure  of  funds, 
as  an  Indication  of  progress  only.  In  the 
final  analysis  it  is  the  actual  £iccompllsh- 
ment  of  approved  activities  that  deter- 
mdnes  whether  a  recipient  "has  carried 
out  a  program"  substantially  as  described 
in  its  apF^ication. 

Consequently.  §  570.909(e)  (1)  is  sub- 
stantially unchanged  except  that  the 
language  regarding  corrective  and  re- 
medial actions  is  transferred  to  §  570.- 
910. 

5.  Paragraph  (e)  (2)  of  S  570.909  Is  re- 
vised to  set  more  specific  standards  for 
measuring  progress  in  carrying  out  an 
approved  housing  assistance  plan 
(SiAP).  Most  important  is  the  addition 
of  the  standard  that  a  one-year  housing 
goal  win  be  considered  to  be  met  if  the 
units  included  in  the  HAP  have  reached 
the  stage  of  a  firm  financial  commit- 
ment within  a  two-year  period.  This 
standard  is  established  in  recognition  of 
the  fact  that  the  many  steps  Involved  in 
developing  housing  (particularly  new 
construction)  are  suflQciently  time  con- 
suming that  a  recipient  will  not  be  able 
to  c<mclusively  demonstrate  that  the 
one-year  housing  goals  are  being  met 
by  the  time  HUD  makes  its  review  of  the 
recipient's  next  performance  report  and 
succeeding  entitlement  application. 

6.  Paragraph  (f)(1)  (ii)  of  §  570.909 
has  been  amended  to  state  that  HUD'S 
review  of  performance  will  not  include 
new  determinations  of  eligibility,  except 
where  there  is  substantial  evidence  chal- 
lenging the  basis  for  the  original  finding 
of  eligibility. 

7.  Paragraph  (g)  of  §  570.909  has  been 
amended  by  deleting  the  examples  of 
noncompliance.  The  examples  them- 
selves raised  questions  and  did  not  sub- 
stantively contribute  to  the  clarity  of 
the  paragraph. 

8.  A  major  change  has  been  made  in 
paragraph  (h)  of  §  570.909  regarding 
the  determination  required  by  section 
104(d)  of  the  Act  that  "the  applicant 
has  a  continuing  capacity  to  carry  out 


in  a  timely  manner  the  approved  Com- 
munity Development  Prc^ram."  The 
preamble  to  the  proposed  November  15, 
1976,  regulation  stated  that  it  was  the 
Department's  interpretation  that  the 
statutory  reqxxirement  for  a  continuing 
capacity  determination  applied  only  to 
the  Commimity  Development  Programi 
and  not  to  the  HAP.  Several  comments 
provided  well  reasoned  arguments  why 
that  interpretation  was  too  literal  and 
narrow.  Consequently,  the  Department 
has  concluded  that  there  Is  sufficient 
legislative  and  administrative  authority 
lo  apply  the  continuing  capacity  stand- 
ard to  performance  in  carrying  out 
housing  assistance  plans. 

The  basic  standard  for  determining 
continuing  capacity  hsis  remained  es- 
sentially unchanged;  namely,  that  a 
recipient  that  has  made  substantial 
progress  in  carrying  out  the  program,  in 
conformance  with  the  approved  applica- 
tion, and  in  compliance  with  applicable 
laws  and  regiilations,  will  generally  be 
considered  to  have  a  continuing  capac- 
ity. Where  a  recipient's  performance 
does  not  meet  the  standards  in  the  regu- 
lations, however.  HUD  may  review  the 
recipient's  administrative  capacity  "  to 
carry  out  the  approved  program.  HUD 
may  also  review  a  recipient's  organiza- 
tional capacity  to  carry  out  the  program. 
For  instance,  a  recipient  that  does  not 
have  a  housing  authority  or  similar 
agency,  where  such  agency  is  necessary 
to  implement  the  HAP,  may  be  found  to 
lack  a  continuing  capacity. 

9.  Several  conunenters  suggested  that 
the  word  "advise",  which  is  included  In 
paragraphs  (b)(5) -(7)  of  8  570.910, 
should  be  changed  to  "require".  For  in- 
stance, g  570.gi0(b)  (5)  states.  "Advise 
the  recipient  to  suspend,  discontinue  or 
not  incur  costs  for  the  affected  activity." 
The  significance  of  using  either  "advise" 
or  "require"  Is  negligible.  If  a  recipient 
fails  to  take  the  actions  specified,  the 
result  is  the  same;  namely,  more  serious 
sanctions  may  be  taken  including  the 
initiation  of  actions  under  §  570.913. 
Consequently,  the  word  "advise"  is 
retained. 

10.  Paragraph  (b)  (6)  of  S  570.910  is 
amended  to  except  substantial  environ- 
mental violations  from  the  reprogram- 
ming  provision. 

11.  Another  major  change  is  to  au- 
thorize HUD  to  condition  contracts  for 
lack  of  performance,  nonconformance, 
or  lack  of  continuing  capacity,  as  well  as 
for  noncompliance  with  applicable  laws 
or  regulations.  This  amendment  appears 
in  8  570.910(b)  (9) .  Whereas  the  Depart- 
ment intends  to  use  its  authority  to  con- 
dition contrsu;ts  as  a  means  to  achieve 
performance  only  in  the  most  extrrane 
cases,  it  is  recognized  that  there  may  be 
instances  where  this  is  an  appropriate 
sanction  in  specific  situations.  Accord- 
ingly, §  570.306(e)  (3)  is  also  amended  to 
be  consistent  with  this  provision. 

12.  Section  570.911  is  amended  to  add 
two  provisions :  first,  that  an  entitlement 
amoimt  may  be  reduced  down  to  zero  for 
a  succeeding  program  year;  and  second, 
to  provide  recipients  with  the  opportu- 
nity for  an  informal  consultation  prior 
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to  reducing  an  annual  grant.  These  pro- 
visions were  discussed  in  the  preamble, 
but  were  inadvertently  omitted  from  the 
text,  of  the  November  15.  1976  proposed 
regulations. 

Finally,  several  comments  urged  that 
the  Department  be  more  specific 
throughout  the  regulations  in  identifying 
the  specific  sanctions  or  corrective  or 
remedial  actions  that  might  be  applied 
In  particular  cases.  The  Department  has 
serioTisly  considered  this  suggestion,  but 
has  concluded  that  such  precision  is  not 
possible  at  this  time.  Esich  situation  is 
unique.  The  reasons  for  noncompliance 
or  lack  of  progress  vary  from  community 
to  community,  as  do  the  appropriate 
means  and  ability  to  improve  perform- 
ance. Each  situation  will  be  considered 
on  its  own  merits,  at  least  imtil  addi- 
tional experience  is  gained. 

In  order  to  facilitate  the  Secretary's 
review  of  recipient  performance.  It  has 
been  determined  to  be  necessary  to  make 
certain  changes  in  the  grantee  perform- 
ance report.  Section  570.906  is  being 
amended  in  order  to  require  that,  start- 
ing with  the  performance  report  sub- 
mitted in  Fiscal  Year  1977.  information 
will  be  reported  on  a  cumulative  basis. 

Section  570.906(a)  is  revised  to  re- 
quire that  the  performance  report  in- 
clude information  on  all  activities  under- 
way, completed,  or  not  yet  begun,  regard- 
less of  the  year  in  which  a  particular 
activity  was  first  included  in  the  recipi- 
ent's community  development  program. 
This  revision  will  enable  HUD,  which 
must  review  each  recipient's  past  per- 
formance prior  to  approving  the  next 
year's  application,  to  base  its  findings  on 
the  most  complete  information  avaOlable. 
Because  some  recipients  have  already 
submitted  a  performance  report  and 
others  will  be  submitting  their  reports  In 
the  near  future.  §  570.906(a)  is  further 
revised  to  permit  a  grace  period  for  sub- 
mission of  information  on  activities  in- 
cluded in  the  recipient's  first  year  com- 
munity development  program.  While  all 
entitlement  recipients  must  submit  a 
performance  report  in  accordance  with 
the  timing  requirements  of  §  570.300(e). 
recipients  who  submit  a  performance 
report  prior  to  March  1,  1977,  may  delay 

gjporting  on  activities  included  in  the 
rst  year's  community  development  pro- 
gram until  March  1. 1977. 

Section  570.906(b)  (1)  and  (2)  are  re- 
vised to  eliminate  the  reference  to  a 
single  year. 

In  connection  with  the  environmental 
review  of  these  amendments  to  the  reg- 
ulations, a  Finding  of  Inapplicability  has 
been  made  under  HUD  Handbook  1390.1 
(38  PR  19182).  A  copy  of  the  Finding  is 
available  for  inspection  in  the  Office  of 
the  Rules  Docket  Clerk,  Room  10141,  De- 
partment of  Housing  and  Urban  Develop- 
ment. 451  7th  Street.  SW..  Washington. 
D.C.  20410. 

NoTK. — It  la  hereby  certified  that  the  eco- 
nomic and  inflationary  Impacts  of  these 
amendments  have  been  carefully  evaluated 
In  accordance  with  OMB  Circular  No.  A-107. 


(Title  I.  Housing  and  Community  Develop- 
ment Act  of  1974.  (43  UJ3.C.  5301  et  seq.); 
see.  7(d) ,  Departmenrof  Housing  and  Urban 
Development  Act  (43  UB.C.  353S(d).) 

Accordingly,  Part  570  of  Chapter  V  of 
24  CFR  is  amended  as  follows^ 

1.  By  deleting  paragraph  (e)  (4)  and 
the  last  full  paragrai^  of  S  570.306(e). 
and  revising  paragraph  (e)  (3)  to  read  as 
follows: 

§  570.306     HUD  review  and  approval  of 
application. 

•  •  •  •  • 

(e)   •  •  • 

C3)  There  is  substantial  evidence  that 
there  has  been,  or  there  will  be.  a  lack  of 
substantial  progress,  nonconformance, 
noncompliance,  or  a  lack  of  continuing 
capacity,  as  described  in  §  570.909.  In 
such  case,  the  retisans  for  the  conditional 
approval  and  the  actions  necessary  to 
remove  the  condition  shall  be  specified. 
Failure  to  satisfy  the  condition  may  re- 
sult in  a  reduction  in  the  annual  grant 
pursuant  to  §  570.910(b)  (10). 

2.  By  revising  f  570.906  (a)  and  (b) 
(1)  and  (2)  as  follows: 

§  570.906     Performance  Report. 

(a)  Submission.  Each  entitlement 
recipient  shall  annually  submit  a  per- 
formance report.  The  performance  report 
shall  include  information  on  each 
activity  included  in  the  recipient's 
cumulative  community  development  pro- 
gram, regardless  of  the  year  in  which  the 
activity  was  first  included  in  the  program, 
and  regardless  of  whether  the  activity  is 
underway,  completed  or  not  yet  begun. 
The  report  must  be  submitted  in  accord- 
ance with  the  timing  requirements  of 
1570.300(e);  however,  recipients  who 
submit  a  performance  rejwrt  prior  to 
March  1,  1977.  may  delay  reporting  on 
activities  included  in  the  first  year's 
community  development  program  until 
Mart*  1,  1977. 

(b)  Contents. — (1)  Progress  on 
planned  activities.  The  recipient  shall 
indicate,  on  a  form  prescribed  by  HUD, 
progress  on: 

(i)  Each  activity  described  in  all  ap- 
proved applications; 

(ii),Each  local  option  activity; 

(ili)  Each  activity  added  by  HUD-ap- 
proved  program  amendments ;  and 

(iv)  Each  activity  added  by  local  pro- 
gram amendment. 

(2)  Recipient  assessment.  The  per- 
formance report  must  include  the 
recipient's  assessment  of  the  effectiveness 
of  the  program  of  community  develop- 
ment activities  caiducted  imder  this  part 
in  meeting  the  objectives  of  this  part  and 
the  needs  and  objectives  identified  In  the 
recipient's  application (s). 


[Redesignated    from    §  570.- 


§  570.908 
910] 

3.  By       renumbering       §  570.910 
§  570.908,  Evaluation  by  HUD. 

4.  By  revising  5  570.909  to  read  as  fol- 
lows: 


as 


§  570.909     Secreurial   review    of   recip- 
ient's  performance. 

(a)  Objective.  ITie  Secretary  will  re- 
view each  recipient's  performance  to 
determine  whether: 

(1)  The  recipient  has  carried  out  a 
program  substantially  as  described  in  its 
aiTplication. 

(2)  That  program  complied  with  the 
requirements  of  the  Act,  this  part,  and 
other  applicable  laws  and  regulations. 

(3)  The  recipient  has  a  c<mtlnuing 
capacity  to  carry  out  the  approved  pro- 
gram in  a  timely  manner;  and 

(4)  Sanctions  or  other  corrective  or 
remedial  action^  described  in  SS  570.910- 
570.913  are  impropriate  as  a  result  of 
the  above  determinations. 

(b)  Timing  of  review.  The  Secretary's 
review  of  each  entitlement  recipient's 
performance  will  take  place  at  least  on 
an  annual  basis  and  prior  to  approval 
of  the  succeeding  year's  entitlement  ap- 
plication. The  Secretary's  review  of  a 
discretionary  recipient's  performance 
will  take  place  prior  to  approval  of  a 
subsequent  discretionary  grant  to  the 
same  recipient  and,  in  the  case  of  other 
discretiMiary  recipioits.  prior  to  final 
closeout  of  the  grant 

(c)  Basis  of  review.  In  reviewing  each 
recipient's  annual  performance,  the  Sec- 
retary will  consider  all  available  evi- 
dence which  may  include,  but  need  not 
be  limited  to.  the  following: 

(1)  The  approved  block  grant  appli- 
cation and  any  amendments  thereto; 

(2)  Reports  prepared  by  the  recipient, 
including  the  annual  performance  re- 
port described  in  §  570.906; 

(3)  Records  maintained  by  the  re- 
cipient pursuant  to  8  570.907; 

(4)  Results  of  HUD'S  monitoring  of 
recipient  performance: 

<5)  Audit  reports  whether  conducted 
by  the  recipient  or  by  HUD  auditors: 

(6)  Records  of  drawdowns  on  the 
letter  of  credit; 

(7)  Evidence  of  progress  in  the  provi- 
sion of  housing  assistance  in  accordance 
with  goals  in  the  housing  assistance 
plan; 

(8)  Records  of  comments  and  com- 
plaints by  citizens  and  (K^anlzatlons,  or 
litigation. 

(d)  Review  of  urban  counties.  In  re- 
viewing the  performance  of  urban  coun- 
ties, the  Secretary  wUl  take  into  con- 
sideration both  those  actions  which  are 
within  the  control  of  the  urt>an  county 
and  those  which  are  within  the  control 
of  its  included  units  of  gmeral  local 
government.  A  lack  of  performance  on 
the  part  of  a  participating  unit  of  gen- 
eral local  government  does  not  relieve 
the  urban  county  of  its  obligation  to 
carry  out  the  a];q>roved  program  or  to 
take  whatever  measures  are  appropriate 
to  obtain  performance  by  its  included 
units  of  general  local  government. 

(e)  Substantial  progress.  HUD  will  re- 
view a  recipient's  porfonnance  to  deter- 
mine whether  the  recipient  has  made 
substantial  progress  in  carrying  out  Its 
approved  program. 
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(1)  Community  Development  Program. 
HUD  will  review  a  recipient's  prog- 
ress in  carrying  out  approved  activities 
and  will  take  into  account  such  factors 
as  expenditure  of  funds,  obligation  of 
funds,  award  of  third  party  contracts, 
and  other  measures  of  progress.  While 
HUD  will  not  establish  arbitrary  nu- 
merical or  percentage  standards  for 
measuring  progress,  HUD  will  compare 
a  recipient's  progress  with  that  of  other" 
recipients  of  comparable  size  with  simi- 
lar activities  and  grant  amounts.  If  a 
recipient's  progress  lags  substantially  be- 
hind that  of  other  similar  recipients, 
further  reviews  may  be  conducted  to 
determine  the  reasons  for  a  lack  of 
progress. 

(2)  Housing  assistance  plan  (HAP). 
HUD  will  review  a  recipient's  progress 
in  achieving  the  one-year  goals  for  hous- 
ing assistance  in  the  most  recently  ap- 
proved HAP  and  the  two  prior  HAPs, 
and  the  three-year  goals  in  the  two  prior 
HAPs.  In  measuring  progress  In  achiev- 
ing HAP  goals,  HUD  will  consider  a  one- 
year  goal  to  have  been  met  if  the  recip- 
ient has  received  a  firm  financing  com- 
mitment for  specific  projects  or  units 
Identified  in  the  HAP  within  a  two-year 
period.  A  failure  to  achieve  the  one-year 
HAP  goals  or  to  make  substantial  prog- 
ress toward  achieving  the  three-year 
HAP  goals  may  be  due  to  factors  oot 
within  the  control  of  the  recipient.  How- 
ever, HUD  will  consider  the  extent  to 
which  actions  within  the  control  of  the 
recipient  have  been  taken  to  achieve 
HAP  goals.  Such  actions  include : 

(i)  The  removal  of  Impediments  under 
local  ordinances  and  land  use  require- 
ments to  the  development  of  assisted 
housing; 

(U)  The  formation  of  a  local  housing 
authority  or  execution  of  an  agreement 
with  a  housing  authority  having  powers 
to  provide  assisted  housing  within  the 
jurisdiction  of  the  applicant,  when  nec- 
essary to  carry  out  the  housing  assist- 
ance plan; 

(ill)  The  provision  of  sites,  or  improve- 
ments to  sites,  or  extension  of  utilities  to 
sites  for  assisted  housing  when  resources 
are  available,  provided  that  such  sites 
meet  the  applicable  site  and  neighbor- 
hood standards  of  HUD;  and 

(Iv)  Other  actions  appropriate  for  im- 
plementation of  the  housing  assistance 
plan. 

(f)'  Conformance  with  approved  pro- 
gram. HUD  will  review  a  recipient's  per- 
formance to  determine  whether  the  pro- 
gram carried  out  conforms  with  the  ap- 
proved application. 

(1)  Community  Development  Program. 
HUD  will  review  a  recipient's  perform- 
ance to  determine  whether  the  activities 
undertaken  during  the  period  under  re- 
view conform  substantially  to  the  Com- 
munity Development  Program  described 
In  the  application,  including  any  amend- 
ments Uiereto  approved  by  HUD  pur- 
suant to  §  570.305. 

(i)  The  review  may  include  whether 
any  activities  that  were  undertaken 
which  were  not  Included  In  the  approved 
Community  Development  ftogram,   or 
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any  amendments  thereto,  are  eligible 
undter  §  570.200,  conform  to  the  certifi- 
cation under  5  570.303(e)(6).  and  are 
within  amounts  not  requiring  prior  HUD 
approval  pursuant  to  §  570.305. 

(ill)  HUD'S  review  of  activities  for  con- 
formance with  the  approved  Community 
Development  Program  will  not  Include 
new  determinations  of  eligibility,  except 
where  there  Is  substantial  evidence  chal- 
lenging the  basis  for  the  original  finding 
of  eligibility. 

(2)  Housing  assistance  plan.  HUD  will 
review  a  recipient's  performance  to  de- 
termine whether  the  housing  assistance 
provided  conforms  to  the  type  of  hous- 
ing to  be  assisted  (new  construction,  re- 
habilitation or  use  of  existing  housing) . 
the  households  to  be  assisted,  and  the 
general  locations  as  set  forth  In  the  HAP. 
This  review  shall  also  take  into  consid- 
eration the  regulations  Implementing 
Section  213  of  the  Act  as  set  forth  In 
Par;  891  of  this  title. 

(g)  CompKance.  HUD  will  review  a  re- 
cipient's performance  to  determine 
whether  the  program  carried  out  com- 
plies with  the  requirements  of  the  Act, 
this  Part,  and  other  applicable  laws  and 
regulations. 

(h)  Continuing  capticity.  HUD  will  re- 
view a  recipient's  performance  to  deter- 
mine whethet  the  recipient  has  a  con- 
tinuing capacity  to  carry  out  the  ap- 
proved program  In  a  timely  manner.  The 
primary  factors  to  be  considered  in  arriv- 
ing at  a  determination  that  a  recipient 
has  a  continuing  capacity  are  those  de- 
scribed in  paragraphs  (e),  (f)  and  (g) 
of  this  section. 

(I)  If  the  Secretary  determines  that 
the  recipient  has  made  substantial  prog- 
ress In  carrying  out  the  approved  pro- 
gram, that  the  program  undertaken  con- 
formed substantially  to  the  approved 
application,  and  that  the  program  was 
carried  out  In  compliance  with  the  Act, 
this  part,  and  other  applicable  laws  and 
regulations,  the  recipient  will  generally 
be  considered  to  have  a  continuing 
capacity. 

(II)  A  determination  that  a  recipient 
lacks  a  continuing  capacity  may  be  based 
on  any  single  one,  or  any  con^bination  of 
the  factors  in  paragraphs  ie),  (f)  and 
(g)  of  this  section.  Particular  attrition 
will  be  given  to  efforts  of  ;the  recipient 
to  accelerate  the  progress  of  the  program 
and /or  to  prevent  the  recurrence  of  past 
instances  of  nonconformance  with  the 
approved  application  or  noncompliance 
with  applicable  laws  and  regulations. 

(ill)  If  there  Is  substantial  evidence 
that  the  recipient  lacks  a  continuing 
capacity,  HUD  will  review  the  recipient's 
program  to  determine  whether  there  is 
an  administrative  capacity  to  carry  out 
the  approved  program  In  a  timely  man- 
ner. Primary  among  the  factors  to  be 
considered  will  be  whether  responsibility 
for  administering  the  program  has  been 
assigned  to  specific  departments,  agen- 
cies or  persons,  and  whether  necessary 
staff  has  in  fact  been  employed  or  con- 
tracted for.  In  addition.  HUD  will  con- 
sider whether  the  recipient  has  the  requi- 
site Organizational  authority,  such  as  a 


housing  authority  or  similar  agency, 
when  required  to  carry  out  the  approved 
HAP. 

5.  By  adding  a  new  §  570.910  to  read 
as  follows : 

§  570.910     Corrective    and    remedial    ac- 
tions. 

(a)  General.  When  the  Secretary  de- 
termines on  the  basis  of  a  review  of  a 
recipient's  performance  under  §  570.909, 
that  the  objectives  set  forth  in  S  570.909 
(a)  have  not  been  met,  the  Secretary 
will  take  one  or  more  of  the  actions 
authorized  In  §§  570.910-570.913.  In  each 
instance,  the  action  taken  will  be  de- 
signed to,  first,  prevent  a  continuance  of 
the  deficiency  (lack  of  progress,  non- 
conformance, noncompliance,  lack  of 
continuing  capacity) ;  second,  mitigate 
any  adverse  effects  or  consequences  of 
the  deficiency  to  the  extent  possible 
under  the  circumstances;  and  third,  pre- 
vent a  recurrence  of  the  same  or  similar 
deficiencies. 

(b)  Actions  authorized.  The  following 
is  a  listing  of  actions  that  HUD  may  take 
in  response  to  review  of  a  recipient's  per- 
formance. Such  actions  may  be  taken 
with  regard  to  either  an  entitlement  re- 
cipient or  a  discretionary  recipient  and 
may  be  taken  either  singly  or  In  com- 
bination, as  appropriate  to  the  circum- 
stances. 

(1)  Request  the  reclplait  to  submit 
additional  information: 

(1)  Concerning  the  administrative, 
planning,  budgeting,  management  and 
evaluation  functions  to  determine  any 
reasons  for  lack  of  progress; 

(II)  Explaining  any  actions  being 
taken  to  correct  or  remove  the  causes  for 
delay; 

(III)  Documenting  that  activities  un- 
dertaken were  not  In  nonconformance 
with  the  approved  program  or  In  non- 
complismce  with  applicable  laws  or  reg- 
ulations; or 

(Iv)  Demonstrating  that  the  recipient 
has  a  continuing  capacity  to  carry  out 
the  approved  program  In  a  timely  man- 
ner. 

(2)  Request  the  recipient  to  submit 
progress  schedules  for  'completing  ap- 
proved activities. 

(3)  Issue  a  letter  of  warning  that  ad- 
vises the  recipient  of  the  deflnlency  and 
puts  the  recipient  on  notice  tiiat  more 
serious  sanctions  will  be  taken  if  toe  de- 
ficiency is  not  corrected  or  Is  repeated. 

(4)  Advise  the  recipient  that  a  certifi- 
cation will  no  longer  be  acceptable  and 
that  additional  Information  or  assur- 
ances will  be  required,  as  provided  in 
§  570.306(b)(1). 

(5)  Advise  the  recipient  to  suspoid, 
discontinue  or  not  Incur  costs  for  the 
affected  activity. 

(6)  Advise  the  recipient  to  reiHDgram 
funds  from  affected  activities  to  other 
eligible  activities:  Provided,  lliat  such 
action  shall  not  be  taken  in  coimectlon 
with  any  substantial  violation  of ' 
§  570.603  and  24  CFR  Part  58. 

(7)  Advise  the  recipient  to  reimburse 
the  recipient's  program  account  or  letter 


FEDERAL  REGISTEl,  VOL.  42,  NO.   IB— THURSDAY,  JANUARV  27,   1977 


RULES  AND  REGULATIONS 


5315 


of  credit  in  any  amounts  improperly  ex- 
pended. 

(8)  Change  the  method  of  payment 
from  a  letter  of  credit  basis  to  a  reim- 
bursement basis. 

(9)  Condition  the  approval  of  a  suc- 
ceeding year's  application  if  there  is  sub- 
stantial evidence  of  a  lack  of  progress, 
nonconformance,  noncompliance,  or  a 
lack  of  a  continuing  capacity.  In  such 
cases,  the  reasons  for  the  conditional  ap- 
proval and  the  actions  necessary  to  re- 
move the  condition  shall  be  specified,  as 
provided  in  S  570.306(e)  (3) . 

(10)  Reduce  the  recipient's  annual 
grant  by  up  to  the  amount  conditionally 
approved  pursuant  to  !  570.306(e)  (3) 
where  such  condition  or  conditions  have 
not  been  satisfied. 

6.  By  revising  !  570.911  to  read  as  fol- 
lows: 

§  570.911      Redaction  of  annual  grant. 

When  the  Secretary  determines  on  the 
basis  of  a  review  of  an  entitlement  re- 
cipient's performance,  that  the  objectives 
set  forth  in  §  570.909(a)  have  not  been 
met,  the  Secretary  may  make  an  ap- 
propriate reduction  In  the  entltl«nent 
grant  amount  for  the  succeeding  pro- 
gram year.  A  reduction  will  not  be  made 
in  the  entitlement  grant  amount  until  at 
least  one  of  the  corrective  or  ronedial 


actions  specified  in  §  570.910(b)  has  been 
taken,  and  only  th«i  if  the  recipient  has 
not  made  an  appropriate  and  timely  re- 
sponse. The  Secretary  may  reduce  the 
entitlement  amount  down  to  zero  for  a 
succeeding  program  year.  Prior  to  mak- 
ing a  reducticm  in  the  entitlement 
amount  under  this  section,  however,  the 
recipient  shall  be  notified  and  given  an 
opportunity  within  a  prescribed  time  for 
an  informal  consultation  regarding  the 
proposed  action. 

7.  By  revising  paragraph  (b)  of 
§  570.913  to  read  as  follows: 

§  570.913     Other  remedies  for  noncom- 
pliance. 

•  •  •  •  • 

(b)  Secretarial  actions  on  payments. 
If  the  Secretary  finds  a  recipient  has 
failed  to  comply  substantially  with  any 
provision  of  this  part,  including  the  per- 
formance standards  set  forth  in  §  570.- 
909,  he  may,  provided  his  finding  of  fail- 
ure to  ccHnply  is  made  after  reasonable 
notice  and  opportunity  for  hearing: 

( 1 )  Terminate  payments  to  the  recipi- 
ent; or 

(2)  Reduce  payments  to  the  recipient 
by  an  amount  equal  to  the  amount  of 
such  pa3mients  which  were  not  expended 
in  accordance  with  this  part;  or 

(3)  Limit  the  availability  of  payments 
to  programs,  projects,  or  activities  not 


affected  by  such  failure  to  comply.  Pro- 
vided, however.  That  the  Secretary  may 
on  due  notice  revoke  the  recipient's  letter 
of  credit  in  whole  or  in  part  at  any  time 
after  the  initial  finding  of  failure  to 
comply,  pending  such  hearing  and  a  final 
decision  of  the  Depau-tment,  to  the  extent 
the  Secretary  determines  such  action 
necessary  to  preclude  the  further  ex- 
penditure of  funds  for  activities  affected 
by  such  failure  to  comply.  The  following 
regulations  govern  the  procedures  and 
practice  requirements  involving  adjudl- 
catlcms  where  the  Secretary  desires  to 
take  cu:tlon  requiring  reasonable  notice 
and  opportunity  for  hearing.  The  regula- 
tions in  this  part  shall  be  liberally  con- 
strued to  secure  just,  expeditious,  and 
efficient  determination  of  the  issues  pre- 
sented. The  Administrative  Procedures 
Act  (5  U.S.C.  551  et  seq.)  where  appli- 
cable shall  be  a  guide  in  any  situation  not 
provided  for  or  controlled  by  this  sub- 
part, but  shall  be  liberally  construed  or 
relaxed  when  necessary. 

*  •  •  •  • 

Effective  date :  This  amendment  shall 
be  effective  on  February  24,  1977. 

Warrxn  H.  Bxttlbr. 
Acting  Assistant  Secretary  for 
Community  Planning  and  De- 
velopment. 

|FR  DOC.T7-2374  PUed  1-26-77:8:46  am] 
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Title  28 — Judicial  Administration 

CHAPTER   I— DEPARTMENT  OF  JUSTICE 

PART  30— FINAL  REGULATION  RELATING 
TO  THE  LEAA  IMPLEMENTATION  OF 
THE  OMB  CIRCULAR  NO.  A-95  REVISED 

Federal  and  Federally  Assisted  Programs 
and  Projects;  Evaluation,  Review  and 
Coordination 

The  Law  Enforcement  Assistance  Ad- 
ministration liereby  amends  Part  30  to 
Chapter  I  of  Title  28  of  the  Code  of 
Federal  Regulations.  This  regulation  will 
amplify  current  LEAA  regulation  govern- 
ing compliance  with  OMB  Circular  No. 
A-95  Revised  entitled  "Evaluation,  Re- 
view, and  Coordination  of  Federal  and 
Federally  Assisted  Programs  and  Proj- 
ects." 

On  August  27,  1976,  the  Law  Enforce- 
ment Assistance  Administration  pub- 
lished draft  regulations  proposed  to 
amend  28  CFR  Part  30  implementing 
OMB  Circular  No.  A-95  Revised.  41  FR 
36215  (August  27,  1976) .  Comments  have 
been  received  and  the  following  modifi- 
cations have  been  made  to  the  draft 
regulations : 

Section  30.2(c).  Crime  Control  Act  of 
1^73  is  an  improper  cite  to  the  LEAA 
authorizing  legislation.  The  proper  cite 
has  been  substituted. 

Section  30.3.  Same  revision  as  made  to 
5  30.2(c). 

Section  30.3<ci(2).  The  term  "For- 
mula" is  inserted  before  the  term  "Al- 
location". 

Section  30.3(d).  This  section  is  revised 
to  limit  the  applicability  of  Subpart  E 
only  to  16.500  Law  Enforcement  Assist- 
ance— Comprehensive  Plarming  Grant — 
programs. 

Section  30.4(a).  A  second  sentence  is 
added  to  allow  an  applicant  to  notify 
either  the  State  or  areawide  clearing- 
houses where  such  clearinghouses  have 
agreed  on  a  single  entry  point  into  the 
review  system  in  that  State. 

Section  30.4(f).  The  words  "by  the 
areawide  clearinghouse"  is  inserted  after 
the  phrase  "to  be  sent"  to  make  it  clear 
that  it  Is  the  clearinghouse's  responsi- 
bility to  send  project  notification  to  local 
units  and  not  the  applicant's  responsi- 
bility. 

Section  30.5(a).  A  second  sentence  is 
added  to  permit  concurrent  review  of  an 
application  by  the  funding  agency  and 
clearinghouses  if  the  applicant,  clearing- 
houses, and  funding  agency  agree  to  such 
review. 

Section  30.5(c)(3).  This  has  been 
added  as  a  conforming  amendment  to 
Implement  the  change  to  §  30.5(a) . 

Section  30.5  (d).  This  sut)section  is  re- 
vised for  clarification. 

Section  30.6(b).  A  second  sentence  is 
added  to  provide  that  SF  424  may  be  used 
for  notification  purr>oses. 

Section  30.7  fb).  The  language  "by  the 
clearinghouse"  is  inserted  in  the  first 
sentence  to  clarify  that  receipt  is  by  the 
clearinghouse. 

Section  30.9(a).  A  second  sentence  is 
added  as  a  conforming  amendment  to 
Implement  the  change  to  §  30.5(a) . 


Section  30.9(d).  The  term  "against"  is 
inserted  after  the  term  "recommended". 

Section  30.14.  This  section  has  been 
substantially  revised  to  bring  it  into  con- 
formity with  Part  III  of  OMB  Circular 
No.  A-95  Revised. 

Section  30.14(b).  This  subsection 
allows  the  Governor  or  the  Governor's 
designated  agency  to  permit  concurrent 
review  of  the  State  plan  by  LEAA  and  the 
Governor  or  the  designated  agency. 

Section  3C.19(a)(l).  The  term  "SPA" 
is  deleted  and  the  language  "areawide 
comprehensive  planning  agency"  has 
been  substituted. 

Section  30.23.  The  term  "the  FRC"  has 
been  added  to  the  second  sentence  and 
the  third  sentence  is  deleted.  The  third 
sentence  in  the  draft  regulation  provided : 
"The  SPA  may  seek  the  aid  of  the  PRO 
if  LEAA  is  imable  to  achieve  an  accept- 
able resolution."  The  reason  for  this  re- 
vision is  to  make  the  SPA  responsible  to 
achieve  an  acceptable  resolution.  Where 
an  acceptable  resolution  cannot  be 
achieved,  then  the  SPA  may  apply  to 
LEAA  for  a  waiver  of  this  requirement. 

Section  30.24 (.b) .  The  term  "a"  is  in- 
serted before  the  term  "State". 

Section  30.24(f) .  A  definition  of  "State 
plaiming  agency"  is  added.  Accordingly, 
paragraphs  (f )  through  (k)  are  redesig- 
nated as  (g)  through  (1). 

Section  30.24(m).  A  definition  of 
"days"  is  added  to  mean  calendar  days. 

A  number  of  comments  related  to  clear- 
inghouse functions.  LEAA  may  not  alter 
such  functions.  However,  all  comments 
have  been  forwarded  to  the  OfBce  of  Man- 
agement and  Budget  for  consideration. 

Richard  W.  Velde, 

Administrator. 

Accordingly,  Part  30  of  Title  28  is 
amended  to  read  as  follows: 

Subpart  A — General  Provisions 

30.1  Purpose. 

30.2  Authority. 

30.3  Implementation. 

Subpart  B — Project  Notification  Procedures 

30.4  Notification  of  Intent. 

30.5  Application  submission. 

30.6  Indian  tribes. 

30.7  Clearinghouse  review. 

30.8  SPA  responsibilities. 

30.9  Funding  agency  responsibilities. 

30.10  Bequests   for   exemptions   and   proce- 

dural  variations. 

30.11  Joint  funding. 

Subpart  C — Direct  Federai  Development 

30.12  Non-appllcabUity. 

Subpart  D^State  Plans 

General. 

Governor's  comments. 

Subpart  E — Coordination  of  Planning  in 
Multijurjsdictional  Areas 

Planning  and  development  districts  or 
regions. 

activities      In      multljurlsdlctional 
areas. 

Governor's  review  and  comment. 

Consultation  In  review  boundaries. 

Justification  for  variance. 

Conmion    and     consistent     planning 
bases  and   coordination   of   related 

Memorandum    of    agreement    signa- 
tories. 


Sec. 

30.21  Applicant  for  assistance  to  accomplish 

areawide  planning. 

30.22  SPA  Implementation  of  memorandum 

of  agreement  requirement. 

30.23  Inability  to  effectuate  a  memorandum 

of  agreement. 


30.24 


Subpart  F — Dermitlons 

Definitions. 


30.13 
30.14 


30.15 


30.16 
30.17 
30.18 
30.19 

30.20 


AuTHORrrY :  OMB  Circ.  No.  A-95  Rev.;  Sec. 
501.  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  as  amended,  42  U.S.C.  3701,  et 
seq. 

Subpart  A — General  Provisions 

§  30.1       Purpose. 

The  purpose  of  this  regulation  is  to 
implement  OMB  Circular  A-95  Revised 
(41  FR  2052  f  January  13,  1976) )  for  the 
cooperation  with  the  Law  Enforcement 
.Assistance  Administration  (LEAA)  and 
State  Planning  Agencies  (SPA's)  in  the 
evaluation,  review,  and  coordination  of 
LEAA  assisted  programs  and  projects. 

§  30.2      Authority. 

This  regulation  is  based  upon  and  in- 
corporates OMB  Circular  No.  A-95  Re- 
vised, and  is  promuigated  for  the: 

(a)  Encouragement  for  the  use  of  a 
project  notification  and  review  system  to 
facilitate  coordinated  planning  on  an 
intergovernmental  basis  for  certain  Fed- 
eral assistance  programs  in  furtherance 
of  section  204  of  the  Demonstration 
Cities  and  Metropolitan  Development 
Act  of  1966  and  Title  IV  of  the  Inter- 
governmental Cooperation  Act  of  1968. 

<b)  Securing  the  comments  and  views 
of  State  and  local  agencies  which  are  au- 
thorized to  develop  and  enforce  environ- 
mental standards  on  certain  Federal  or 
federally  assisted  projects  affecting  the 
environment  pursuant  to  section  102(2) 
(C)  of  the  National  Environmental 
,  Policy  Act  of  1969  and  regulations  of  the 
Council  on  Environmental  Quality. 

(o  Furthering  the  objectives  of  Title 
VI  of  the  Civil  Rights  Act  of  1964 ;  section 
262  (b )  of  the  Juvenile  Justice  and  Delin- 
quency Prevention  Act  of  1974;  and  sec- 
tion 518(c)  of  the  Omnibus  Crime  Con- 
trol and  Safe  Streets  Act  of  1968.  as 
amended,  42  U.S.C.  3701,  et  seq. 

§  30.3      Implementation. 

Full  compliance  with  OMB  Circular 
No.  A-95  Revised  is  required  by  all  ap- 
pUcantfi  for  fimds  under  programs  asso- 
ciated with  section  205,  section  306(a) . 
section  455(a)  and  section  515(b)  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended,  42 
U.S.C.  3701,  et  seq.,  and  section  222(a) 
and  section  224(a)  of  the  Juvenile  Jus- 
tice Delinquency  Prevention  Act  of  1974, 
Pub.  L.  93-415.  This  regulation  and 
OMB  Circular  No.  A-95  Revised  will 
have  applicabihty  to  all  programs,  proj- 
ects, and  activities  (or  significant  sub- 
stantive changes  thereto)  for  which 
LEAA  assistance  is  being  sought  as  out- 
lined below: 

(a)  Subpart  B  of  this  regulation  and 
Part  I  of  OMB  Circular  No.  A-95  Revised 
cover  the  following  programs : 

(1)  16.500  Law  Enforcement  Assist- 
ance— Comprehensive  Plarming  Grants. 
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(2)  16.501  Law  Enforcement  Assist- 
ance— ^Discretionary  Grants. 

(3)  16.502  Law  Enforcement  Assist- 
ance— ^Improving  and  Strengthening 
Law  Enforcement  and  Criminal  Justice. 

(4)  16.515  Criminal  Justice  Systems 
DevelcHHnent. 

(5)  16.516  law  Enforcement  Assist- 
ance— Juvenile  Justice  and  Delinquency 
Prevention — ^Formula  Allocation  to  the 
States. 

(6)  16.517  Law  Enforcement  Assist- 
ance— JJDP  Special  Emphasis  Preven- 
tion and  Trealsnent. 

(b)  Part  n  of  OMB  Circular  No.  A-95 
Revised  does  not  apply  to  LEAA  assist- 
ed programs  and  projects. 

(c)  Subpart  D  of  this  regulation  and 
Part  m  of  OMB  Circular  No.  A-95  Re- 
vised cover  the  following  programs: 

(1)  16.502  Law  Enforcement  Assist- 
ance— ^Improving  and  Strengthening 
Law  Enforcement  and  Criminal  Justice. 

(2)  16.516  Law  Enforc«nent  Assist- 
ance— Juvenile  Justice  and  Delinquency 
Prevention — ^Formula  Allocation  to  the 
States. 

(d)  Subpart  E  of  this  regulation  and 
Part  IV  of  OMB  Circular  No.  A-95  Re- 
vised cover  the  following  programs: 

(1)  16.500  Law  Enforcement  Assist- 
ance— Comprehensive  Planning  Grtuite. 

Subpart  B — Project  Notification 
Procedures 

§  30.4      Notification  of  intent. 

(a)  Any  applicant  undertaking  to  ap- 
ply to  LEAA  or  an  SPA  for  assistance 
for  a  project  or  program  or  major  sub- 
stantive modification  thereto  under  an 
LEAA  assisted  project  or  program  cov- 
ered by  this  Subpart  and  Part  I  of  OMB 
Circular  No.  A-95  Revised  is  required  to 
notify  both  the  State  and  areawide  plan- 
ning and  development  clearinghouses  in 
the  Jurisdiction  in  which  the  project  is 
to  he  located  of  the  applicant's  intent 
to  apply  for  assistance  at  such  timt  as 
the  applicant  determines  to  develc^  an 
application.  The  applicant  may  notify 
either  the  State  or  areawide  planning 
and  develoinnent  clearinghouses  where 
such  clearinghouses  have  agreed  on  a 
single  entry  point  into  the  review  system 
in  that  State. 

(b)  In  the  case  of  the  applications  for 
projects  invol'ving  land  or  water  use  and 
development  or  construction  in  the  Na- 
tional Capital  (as  defined  in  section  Kb) 
of  the  National  Capital  Planning  Act  of 
1952,  as  amended)  a  copy  of  the  notifica- 
tion is  to  be  sent  to  the  National  Capital 
Planning  Commission  (NCPC)  in  addi- 
tion to  the  State  and  areawide  clearing- 
houses. 

(c)  In  the  case  of  an  application  in 
any  State  for  an  activity  that  is  state- 
wide or  broader  in  nature  and  does  not 
have  specific  applicability  to  areawide  or 
local  planning  and  programs,  the  notifi- 
cation is  to  be  sent  only  to  the  State 
clearinghouse  unless  otherwise  required 
by  the  State  clearinghouse. 

(d)  Notifications  shall  include  a  sum- 
mary description  of  the  proposed  project. 
The  summary  description  shall  contain 
the  following  information : 


(1)  Identity  of  the  applicsint. 

(2)  T^e  geographical  location  of  the 
proposed  project.  A  map  should  be  pro- 
vided, if  appropriate. 

(3)  A  brief  description  of  the  pro- 
posed project  by  type,  purpose,  general 
size  or  scale,  estimated  cost,  beneficiaries. 
or  other  characteristics  which  will  en- 
able the  clearli^houses  to  identify  agen- 
cies of  State  or  local  government  having 
plans,  programs,  or  projects  that  may  be 
affected  by  the  proposed  project. 

(4)  A  statement  as  to  whether  the  ap- 
plicant will  be  required  by  the  funding 
agency  to  submit  environmental  impact 
information  for  the  proposed  project. 

(5)  The  LEAA  progrsim  title  and  num- 
ber under  which  assistance  will  be  sought 
as  provided  in  S  30S. 

(6)  The  estimated  date  the  applicant 
expects  to  formally  file  an  application. 

(e)  Applicants  are  encouraged  to  con- 
tact the  clearinghouse  to  which  the 
notification  will  be  sent  to  obtain  notifi- 
cation forms  and  instructions  and  to  sub- 
mit the  notification  containing  the  pre- 
liminary information  indicated  above  to 
the  clearinghouse  at  the  earliest  possible 
time  to  expedite  clearinghouse  review. 

(f)  Notifications  of  all  projects  affect- 
ing a  unit  of  general  local  government 
may  be  requested  by  the  chief  executive 
of  such  unit  to  be  sent  by  the  areawide 
clearinghouse  to  such  chief  executive  or 
to  such  central  agency  as  the  chief 
executive  may  designate  for  review  and 
reference  to  appropriate  agencies  of  such 
imit. 

§  30.5      Application  submission. 

(a)  All  applications  for  sissistance  un- 
der programs  covered  by  this  Subpart 
must  be  sulnnitted  to  appropriate  clear- 
inghouses for  review  prior  to  their  sub- 
missi(Hi  to  the  funding  agency.  However, 
concurrent  submission  of  an  application 
to  the  clearinghouses  and  the  funding 
agency  is  permissible  only  if  the  appli- 
cant, clearinghouses,  and  funding  agency 
agree  to  concurrent  submissicn. 

(b)  Where  review  by  clearinghouse  has 
been  completed  prior  to  completion  of  an 
application,  the  applicant  is  not  required 
to  submit  a  completed  application  to  the 
clearinghouses  prior  to  submission  to  the 
funding  agency.  However,  the  applicant 
may  be  requested  by  the  clearinghouses 
to  supply  an  information  copy  of  the 
completed  application  when  the  applica- 
tion is  submitted  to  the  funding  agency. 

(c)  Applicants  Will  include  with  the 
completed  application  as  submitted  to 
the  funding  agency: 

(1)  All  comments  and  recommenda- 
tions made  by  or  through  cleso-inghouses, 
along  with  a  statement  that  such  com- 
ments have  been  considered  prior  to  sub- 
mission of  the  application; 

(2)  Where  no  comments  have  been 
received  frcHn  a  clearinghouse  a  state- 
ment that  the  procedures  outlined  in  this 
section  have  been  followed  and  that  no 
comments  or  recommoidations  have  been 
received;  or 

( 3 )  Statements  from  the  applicant  and 
clearinghouses  agreeing  to  concurrent 
review  of  the  appUcation  by  the  clear- 
inghouses and  funding  agency. 


(d)  Applications  for  annual  renewal 
or  continuation  grants  are  subject  to  re- 
view upon  request  of  the  clearinghouse; 
and  applicati(ns  not  submitted  to  or 
acted  upon  by  the  funding  agency  within 
one  year  after  completion  of  the  clear- 
inghouse review  are  subject  to  re-review 
upon  the  request  of  the  clearinghouse. 

(e)  Applications  submitted  to  clear- 
inghouses for  review  from  nongovern- 
mental applicants  are  not  required  to 
include  confidential  information  con- 
cerning the  financial  status  or  structure 
or  the  persoimel  of  the  applicant  orgaiU- 
zation,  even  though  the  funding  agency 
may  require  such  information  to  be  sent 
to  the  funding  agoicy  as  part  of  the 
application. 

§  30.6      Indian  tribes.  ' 

(a)  AppUcaticns  from  federally  recog- 
nized Indian  trifbes  are  .not  subject  to 
the  requirements  of  this  Subpart  or  Part 
I  of  OMB  Circular  No.  A-95  Revised. 
However,  Indian  tribes  may  voluntarily 
comply  with  this  Subpart  and  are  en- 
couraged to  do  so. 

*'(b^  The  funding  agency  shall  notify  the 
appropriate  State  and  areawide  clear- 
inghouses of  any  applicaticHis  submitted 
by  federally  recogiiized  Indian  tribes 
upon  receipt.  SF  424  may  be  tised  for  such 
notification. 

(c)  Where  a  federally  recognized 
Tribal  Government  hsis  established  a 
mechanism  for  coordinating  the  activi- 
ties of  Tribal  departments,  divisions,  en- 
terprises, and  entities,  such  Tribal  Gov- 
ernment may  require  upon  obtaining 
approval  from  LEIAA  that  applications 
for  assistance  under  programs  covered 
by  this  Subpart  from  such  Tribal  de- 
partments, divisions,  enterprises,  and 
entities  shall  be  subject  to  review  by 
such  Tribal  coordinating  mechanism  as 
though  it  were  a  State  or  areawide  clear- 
inghouse. Upon  receiving  such  request 
for  approval,  LEAA  sriall  transmit  the 
request  to  the  OfiBce  of  Management  and 
Budget  for  comment. 


§  30.7      Clearinghouse  review. 

(a)  Comments  and  recommendations 
made  by  or  through  clearinghouses  with 
respect  to  any  project  are  for  the  purpose 
of  assuring  maximum  consistency  of  such 
projects  with  State,  areawide.  and  local 
comprehensive  plans. 

(b)  An  applicant  may  generally  expect 
that  State  and  areawide  clearinghouses 
will  complete  review  of  a  project  notifi- 
cation within  30  days  after  receipt  by  the 
clearinghouses  of  tJhe  notification.  How- 
ever, clearinghouses  may  request  an  ad- 
ditional 30  days  to  review  the  completed 
application.  Where  the  applicant  has  not 
received  a  response  to  the  applicant's 
notification  from  the  clearinghouse  with- 
in the  initial  30-day  period,  the  appli- 
cant may  ccwisider  the  clearinghouse 
to  have  waived  its  owxirtimity  to  review 
and  comment  on  the  proposed  iwoject. 

(c)  If  an  appUcant  submits  a  com- 
pleted application  to  State  and  areawide 
clearinghouses  during  the  30-day  noti- 
fication review  period,  the  applicant  maj' 
expect  that  the  clearinghouses  will  com- 
plete review  within  30  daj^  plus  the  num- 
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ber  of  days  remaining  in  the  30  day  no- 
tification period.  If  an  applicant  sub- 
mits to  the  clearinghouses  a  completed 
application  without  a  project  notiflca- 
tion,  the  applicant  may  expect  that  the 
clearinghouses  will  complete  review  of 
the  application  within  60  days.  In  all 
other  cases,  the  applicant  may  expect 
that  the  clearinghouses  will  complete  re- 
view of  a  completed  application  within 
30  days.  If  clearinghouse  review  of  an 
application  is  not  completed  within 
these  time  periods,  the  applicant  may 
consider  that  the  application  has  been 
favorable  reviewed  and  may  submit  the 
appliciition  to  the  funding  agency  for 
consideration. 

§  30.8     SPA  responsibilities. 

SPA'S  shall  provide  procedures: 

(a)  For  the  submission  of  applications 
for  programs  or  projects  covered  by  this 
Subpart  to  the  appropriate  clearing- 
houses. 

(b)  To  insure  that  all  applications 
contain  a  State  Application  Identifier 
(SAI)  number.  This  is  mandatory  for  use 
In  notifying  clearinghouses  of  action 
taken  on  the  application. 

.  (c>  To  insure  that  all  comments  have 
been  considered  and  made  a  part  of  the 
application. 

§  30.9     Funding;  agency  responsibilities. 

(a)  A  funding  agency  that  receives  an 
application  that  does  not  carry  evidence 
that  appropriate  clearinghouses  have 
been  given  an  opportunity  to  review  the 
application  shall  return  the  a{>plication 
to  the  applicant  with  instructions  to  ful- 
fill the  requirements  of  this  Sul^Dart. 
However,  if  the  application  Is  accom- 
panied with  statements  from  the  appli- 
cant and  clearinghouses  agreeing  to  con- 
current review  by  the  clearinghouses  and 
the  funding  agency,  the  funding  agency 
may,  vrithin  its  discretion,  receive  the 
application. 

(b)  The  funding  agency  must  notify 
appropriate  clearinghouses  within  seven 
working  days  of  any  major  action  taken 
on  any  application  that  has  been  re- 
viewed by  such  clearinghouses.  Major 
actions  will  include  awards,  rejections, 
returns  for  amendment,  deferrals,  or 
withdrawals.  The  standard  multipurpose 
form.  SF  424.  as  prescribed  by  Treasury 
Circular  TC  1082  (as  revised,  October 
1975)  will  be  used  for  this  purpose. 

(c)  Where  a  clearinghouse  has  recom- 
mended against  approval  or  approval 
only  with  specific  and  major  substantive 
changes  and  the  funding  agency  approves 
the  application  substantially  as  submit- 
ted, the  funding  agency  will  provide  the 
clearinghouse  with,  along  with  the  action 
notice,  an  explanation  therefor. 

(d)  Where  a  clearinghouse  has  recom- 
mended against  approval  of  a  project  be- 
cause it  conflicts  with  or  duplicates  an- 
other Federal  or  federally  assisted  proj- 
ect, the  funding  agency  will  consult  with 
the  agency  assisting  the  referenced  proj- 
ect prior  to  acting  if  it  plans  to  approve 
the  application. 


§  30. 1#      Requests    for    exemptions    and 
procedural  variations. 

(a)  LEAA  may  request  an  exemption 
from  OMB  for  certain  classes  of  proj- 
ects or  activities  under  programs  other- 
wise covered  which : 

(1)  Meet  any  of  the  following  char- 
acteristics: (i)  Assistance  to  organiza- 
tions and  institutions  for  the  provision 
of  education  or  training  not  designed  to 
meet  the  needs  of  specific  individual 
States  or  localities. 

(11)  Research,  not  involving  capital 
construction,  which  is  national  in  scope 
or  is  not  designed  to  meet  the  needs  or 
to  address  problems  of  a  particular  State, 
area,  or  locality  (except  in  the  case  of 
demonstration  or  pilot  research  pro- 
grams where  projects  may  have  an  im- 
pact on  the  community  or  area  in  which 
they  are  being  conducted) . 

(ill)  Assistance  to  education,  medical, 
or  similar  service  institutions  or  agen- 
cies for  internal  staff  development  or 
management  improvement  purposes. 

(iv)  Assistance  to  education  institu- 
tions or  activities  that  are  part  of  a 
school^  regular  academic  program  and 
are  not  related  to  local  programs  of 
health,  welfare,  employment,  or  other  so- 
cial services. 

(v)  Assistance  for  construction  in- 
volving only  routine  maintenance,  repair, 
or  minor  construction  which  does  not 
change  the  use  or  the  scale  or  intensity 
of  use  of  the  structure  or  facility. 

(vl)  Assistance  for  law  enforcement 
projects  involving  confidential  law  en- 
forcement Investigative  information, 
techniques,  or  procedures. 

(2)  Are  of  small  scale  or  size  or  are 
highly  localized  as  to  impact;  or 

(3)  Display  other  characteristics  which 
might  make  review  impractical. 

(b)  LEAA  may  request  procedural 
variations  from  normal  review  processes : 

(1)  On  a  temporary  basis  for  pro- 
grams with  time  constraints  brought 
about  because  of  startup  requirements 
or  other  unusual  circumstances  beyond 
the  control  of  the  funding  agency. 

Note. — Delay  In  fund  availability  is  not 
normally  an  acceptable  reason  for  a  varia- 
tion. When  a  delay  is  anticipated,  applicants 
should  be  instructed  to  have  their  applica- 
tions reviewed  by  clearinghouses  In  readi- 
ness for  submission  when  funds  become 
available. 

(2)  For  programs  where  statutory  or 
related  procedural  limitations  make  the 
normal  review  processes  impracticable. 

(c)  All  requests  from  LEAA  offices  or 
SPA'S  through  LEAA  Regional  Offices 
for  exemptions  or  procedural  variations 
should  be  routed  through  the  Office  of 
Regional  Operations,  LEAA,  Washing- 
ton, D.C.  20531. 

(d)'  Individual  clearinghouses  may 
exempt  certain  types  of  projects  from 
review  for  reasons  irdicated  above  or 
for  other  reasons  appropriate  to  the 
State  or  area. 

'  (e)  Applicants  should  be  aware  that 
in  various  States  State  law  requires  re- 
view of  applications  for  Federal  assist- 
ance under  various  programs  not  cov- 


ered by  this  Subpart.  Implementation  of 
such  law  is  enforced  through  State  rules 
and  regulations,  and  applications  are 
urged  to  ascertain  the  existence  of  such 
laws  and  to  acquaint  themselves  with 
applicable  State  procedures. 

§30.11      Joint  Funding. 

Applications  for  assistance  to  activi- 
ties under  the  Joint  Funding  Simplifica- 
tion Act  (Pub.  L.  93-510)  or  any  other 
joint  funding  authority,  which  Involves 
activities  funded  under  one  or  more  of 
the  programs  covered  under  this  Sub- 
part, will  be  subject  to  the  requirements 
of  this  Subpart. 

Subpart  C — Direct  Federal  Development 

§  30.12      Non-applicability. 

Part  n  of  the  OMB  Circular  No.  A-95 
Revised  does  not  apply  to  LEAA. 

Subpart  D — State  Plans 

§  30.13      General. 

The  purpose  of  this  Subpart  and  Part 
ni  of  OMB  Circular  No.  A-95  Revised 
is  to  provide  information  about  the  re- 
lationship to  State  or  areawide  compre- 
hensive planning  of  the  Aimual  Com- 
prehensive State  Plan. 

§30.14      Governor's  comments. 

(a)  The  Governor,  or  the  agency  the 
Governor  has  designated  to  perform  re- 
views under  Part  III  of  OMB  Circular 
No.  A-95  Revised,  must  be  given  an  op- 
portunity to  comment  (up  to  45  days) 
on  the  relationship  of  the  Armual  Com- 
prehensive State  Plan  to  comprehensive 
and  other  State  plans  and  programs  and 
to  those  of  affected  local  or  areawide 
jurisdictions.  The  Governor  is  urged  to 
involve  area  wire  clearinghouses  In  the 
review  of  State  plans,  particularly  where 
such  plans  have  specific  applicability  to 
or  affect  areawide  or  local  plans  and 
programs. 

(b)  A  period  of  45  days  must  be  pro- 
vided the  Governor  or  the  designated 
agency  to  make  such  comments.  Unless 
otherwise  provided  for  by  the  Governor 
or  the  designated  agency,  the  45  day 
period  must  be  afforded  prior  to  submis- 
sion of  the  Annual  (pomprehenslve  State 
Plan  to  LEAA.  Any  comments  made  by 
the  Governor  or  the  designated  agency 
must  be  submitted  with  the  Annual 
Comprehensive  State  Plan. 

(c)  A  "State  plan"  under  this  Sub- 
part is  defined  to  include  any  required 
supporting  planning  reports  or  docu- 
mentation that  indicate  the  programs, 
projects,  and  activities  for  which  Fed- 
eral funds  will  be  utilized.  Such  reports 
or  documentation  will  also  be  submitted 
for  review  at  the  request  of  the  Gover- 
nor or  the  agency  he  has  designated  to 
perform  reviews  under  Part  III  of  OMB 
Circular  No.  A-95  Revised. 

Subpart  E — Coordination  of  Planning  In 
Multijurisdictional  Areas 

§  30.1.'>      Planning  and  development  dis- 
tricts or  regions. 

The  States  are  encouraged  to: 
(a^   Exercise  leadership  in  delineating 
and  establishing  a  system  of  plaiming 
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and  develc^xnent  districts  or  regions  in 
each  State,  which  can  provide  a  consist- 
ent geographic  base  for  the  planning 
and  coordination  of  Federal,  State,  and 
local  devel(H>ment  programs. 

(b)  Use  agencies  that  have  been  des- 
ignated to  perform  areawide  compre- 
hensive planning,  planning  and  develop- 
ment districts  or  regions  established 
pursuant  to  paragraph  (a)  of  this  sec- 
tion (generally,  areawide  clearinghouses 
designated  pursuant  to  Part  I  of  OMB 
Circular  No.  A-95  Revised)  to  carry  out 
or  coordinate  planning.  In  the  case  of 
interstate  metropolitan  areas,  agencies 
designated  as  metropolitan  areawide 
clearinghouses  should  be  utilized  to  the 
extent  possible  to  carry  out  or  coordinate 
TiEAA  assisted  or  required  areawide 
planning. 

§  30.16     Governor's  review  and  comment. 

Prior  to  the  designation  or  redesigna- 
tion  (or  the  approval  thereof)  of  any 
planning  and  development  district  or 
region  under  the  LEAA  programs,  the 
Govemor(s)  of  the  State(s)  in  which 
the  district  or  r^ion  will  be  located 
must  be  allowed  a  period  of  30  days  to 
review  the  boundaries  thereof  and  com- 
ment on  its  relationship  to  planning  tind 
development  districts  or  regions  estab- 
lished by  the  State.  Where  the  State  has 
established  such  planning  and  devel- 
opment districts,  the  boundaries  of  areas 
designated  imder  LEAA  programs  will 
conform  to  them  imless  there  is  clear 
justification  for  not  doing  so. 

§  30.17  Consultation  in  review  bound- 
aries. 

Where  the  State  has  not  established 
plsmning  and  development  districts  or 
regions  which  provide  a  basis  for  evalu- 
ation of  the  boimdaries  of  the  area  pro- 
posed for  designation,  major  units  of 
general  local  government  and  the  appro- 
priate Federal  Regional  Council  (FRO 
will  also  be  consulted  prior  to  deslgna- 
titm  of  the  area  to  assure  consistency 
with  districts  established  under  inter- 
local agreements  and  imder  related  Fed- 
eral programs. 

§  30.18      Justification  for  variance. 

The  Office  of  Management  and  Budget 
will  be  notified  through  the  appropriate 
FRC  by  LEAA  of  any  prc^xKed  designa- 
tion and  will  be  informed  of  such  desig- 
nati(m  when  it  is  made,  including  such 
jtistifications  as  may  be  required  under 
!  30.16. 

§  30.19  Common  and  consistent  plan- 
ning bases  and  coordination  of  re- 
lated activities  in  multijurisdictional 
areas. 

(a)  Each  SPA  will  develop  procedures 
and  requirements  for  applications  for 
multijurisdictional  planning  and  devel- 
opment assistance  under  appropriate 
programs  to  assure  the  fullest  consist- 
ency and  coordination  with  planning  and 
development  being  carried  on  by  the 
areawide  ccKnprehensive  planning  agen- 
cy or  clearinghouse  designated  under 
Part  I  of  the  OMB  Cireular  No.  A-95  Re- 
vised.  These   procedures   shall   Include 


provision  for  submission  to  the  funding 
agency  by  any  applicant  for  multijuris- 
dictional planning  assistance,  if  the  ap- 
plicant is  other  than  an  areawide  com- 
prehensive plaiming  agency,  of  a  memo- 
randum of  agreement  between  the  ai>- 
plicant  and  such  areawide  comprehen- 
sive planning  agency  covering  the  means 
by  which  their  planning  activities  will 
be  coordinated.  The  agreement  will 
cover  but  need  not  be  limited  to  the  fol- 
lowing matters: 

(1)  Identification  of  relationships  be- 
tween the  planning  proposed  by  the  ap- 
plicant and  that  of  the  areawide  com- 
prehensive plarming  agency  and  of  simi- 
lar or  related  activities  that  will  require 
coordination ; 

(2)  The  organizational  and  procedur- 
al arrangements  for  coordinating  such 
activities,  such  as:  Overlapping  board 
membership,  procedures  for  joint  review 
of  project  activities  and  policies,  infor- 
mation exchange,  etc.; 

(3)  Cooperative  arrangements  for 
sharing  planning  resources  (fimds,  per- 
sormel,  facilities,  and  services) ;  and 

(4)  Agreed  upwn  base  data,  statistics 
and  projections  (social,  economic,  demo- 
graphic) on  the  basis  of  which  planning 
in  the  area  will  proceed. 

lb)  Each  SPA  must  provide  to  LEAA  a 
description  of : 

(1)  The  extent  to  which  law  en- 
forcement and  criminal  justice  planning 
regions  are  consistent  with  State  es- 
tablished planning  and  development  dis- 
tricts or  regions  together  with  reasons 
for  any  inconsistency. 

(2)  Procedural  arrangements  to  as- 
sure maximum  coordination  with  related 
planning  under  other  Federal  programs 
citing  existing  or  planned  memoranda  of 
agreement  and  specific  Regional  Plan- 
ning Units  and/or  State  agencies  which 
must  execute  memoranda  of  agreement. 

§  30.20      Memorandum  of  agreement  sig- 
natories. 

The  signatories  to  the  memorandum 
of  agreement  are : 

(a)  The  areawide  comprehensive  plan- 
ning agency  (usually  the  areawide  A- 
95  clearinghouse  > ,  and 

(b)  The  applicant  for  assistance  to 
carr>'  out  areawide  planning  if  other  than 
(a^  above.  (Not  infrequently  paragraph 
(a)  and  (b)  of  this  section  are  the  same, 
in  which  case  no  memorandum  of  agree- 
ment is  required.) 

§  30.21       Applicant   for   assistance   to   ar- 
complish  areawide  planning. 

The  applicant  referred  to  in  §  30.20 'b) 
will  in  most  cases  mean  any  Regional 
Planning  Units  which  cover  a  multijuris- 
dictional area  comprising,  encompassing 
or  extending  into  more  than  one  unit 
of  general  local  government  and  which 
does  not  operate  under  the  auspices  of 
an  area-wide  comprehensive  planning 
agency. 

§  30.22      SPA  implementation  of  memo- 
randum of  agreement  requirement. 

The  SPA  is  required  to  implement  pro- 
cedures to  assure  that  the  memorandum 
of  agreement  required  is  followed. 


§  30.23      Inability  to  effectuate  a  memo- 
randnm  of  agreement. 

Where  an  applicant  has  been  unable 
to  effectuate  a  memorandum  of  agree- 
ment, the  apphcant  will  submit  a  state- 
ment indicating  the  efforts  which  were 
made  to  secure  an  agreement  and  the 
issues  that  have  prevented  it.  In  such 
case,  the  SPA  in  consultation  with  the 
FRC,  LEAA,  and  the  designated  State 
clearinghouse,  will  undertake,  within  a 
30  day  period  after  receipt  of  the  appli- 
cation, resolution  of  the  issue  before  ap- 
proving the  application,  if  it  is  otherwise 
in  good  order. 

Subpart  F — Definitiont 

§  30.24      Definitions. 

(ai  "State"  means  siny  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  any  territory  or  possession  of  the 
United  States. 

*b)  "Unit  of  general  local  govern- 
ment" means  any  city,  county,  town- 
ship, town,  borough,  parish,  village  or 
other  general  purpose  political  subdivi- 
sion of  a  State,  an  Indian  tribe  which 
performs  law  enforcement  functions  as 
determined  by  the  Secretary  of  the 
Interior,  or.  for  the  purpose  of  assistance 
eligibility,  any  agency  of  the  District  of 
Columbia  government  performing  law 
enforcement  functions  in  and  for  the 
District  of  Columbia. 

ic)  "Special  purpose  unit  of  local  gov- 
ernment" is  any  special  district,  public 
purpose  corporation,  or  other  strictly 
limited  purpose  political  subdivision  of  a 
State. 

(d)  "LEAA  assistance.  LEAA  financial 
assistance,  LEAA  assistance  program,  or 
LEAA  assisted  programs"  are  programs 
that  pronde  assistance  through  LEAA 
grant  or  contractual  arrangements; 
these  also  include  technical  assistance 
programs  or  programs  providing  assist- 
ance in  the  form  of  loans.  ITie  term  does 
not  include  any  annual  payment  by  the 
United  States  to  the  District  of  Columbia 
authorized  by  article  VI  of  the  District 
of  Columbia  Re\'enue  Act  of  1947  <D.C. 
Code  sec  47-2501a  and  47-2501b) . 

<e)  "F^mding  agency"  is  the  Law  ESi- 
forcement  Assistance  Administration  or, 
in  the  case  of  block  or  formula  grant  pro- 
grams, the  State  Planning  Agency  which 
is  responsible  for  final  approval  of  ap- 
plications for  assistance. 

(f)  "State  planning  agency"  Is  the 
agency  created  or  designated  by  the 
chief  executive  of  the  State  or  by  State 
law  pursuant  to  section  203(a)  (1)  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  42  U.S.C.  3701,  et  seq.,  as 
amended  <Pub.  L.  90-351.  as  amended 
by  Pub.  L.  93-«3,  Pub,  L.  93-415,  Pub.  L. 
94-430,  and  Pub.  L.  94-503) . 

(g)  "Metropolitan  area"  is  a  standard 
metropolitan  statistical  area  as  estab- 
lished by  the  Office  of  Management  and 
Budget,  subject,  however,  to  such  modi- 
fications and  extensions  as  the  Office  of 
Management  and  Budget  may  determine 
to  be  appr(^riate  for  the  purpose  of  sec- 
tion 204  of  the  Demonstration  Cities  and 
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Metropolitan  Development  Act  of  1966, 
and  the  OMB  Circular  No.  A-95  Revised. 

(h)  "Areawide"  means  comprising,  in 
metropolitan  areas,  the  whole  of  contigu- 
ous urban  and  urbanizing  areas;  and  in 
non-metropolitan  areas,  contiguous 
counties  or  other  multijurisdictional 
areas  having  common  or  related  social, 
economic,  or  physical  characteristics  in- 
dicating a  community  of  developmental 
interests;  or,  in  either,  the  area  included 
in  a  sub-State  district  designated  pursu- 
ant to  paragraph  Id,  Part  IV,  Attach- 
ment A  of  the  OMB  Circular  No.  A-95 
Revised. 

(i)  "Planning  and  development  clear- 
inghouse or  clearinghouses"  includes: 

(1)  "State  Clearinghouse"  which  is  an 
agency  of  the  State  government  desig- 
nated by  the  Governor  or  by  State  law 
to  carry  out  the  requirements  of  para- 


.    RULES  AND  REGULATIONS 

graph  3,  Part  I,  Attachment  A  of  the 
OMB  Circular  No.  A-95  Revised. 

(2)   "Areawide  clearinghouse"  means: 

(i)  In  non-metropolitan  areas  a  com- 
prehensive planning  agency  designated 
by  the  Governor  tor  Governors  in  the 
case  of  regions  extending  into  more  than 
one  State)  or  by  State  law  to  carry  out 
requirements  of  OMB  Circular  No.  A-95 
Revised. 

(ii«  In  metropolitan  areas  an  areawide 
agency  that  has  been  recognized  by  the 
Office  of  Management  and  Budget  as  an 
appropriate  agency  to  perform  review 
functions  under  section  204  of  the  Dem- 
onstration Cities  and  Metropolitan  De- 
velopment Act  of  1966,  Title  IV  of  the 
Intergovernmental  Cooperation  Act  of 
1968.  and  OMB  Circular  No.  A-95  Re- 
vised. 

(j)  "Multijurisdictional  area"  means 
any  geographical  area  comprising,  en- 


compassing, or  extending  into  more  than 
one  unit  of  general  local  government. 

(k)  "Planning  and  developmental  dis- 
trict or  region"  means  a  multijurisdic- 
tional area  that  has  been  formally  des- 
ignated or  recognized  as  an  appropriate 
area  for  planning  under  State  law  or 
Federal  program  requirements. 

(1)  "Direct  Federal  development" 
means  planning  and  construction  of  pub- 
lic works,  physical  facilities,  and  installa- 
tions or  land  and  real  property  develop- 
ment I  including  the  acquisition,  use,  and 
disposal  of  real  property)  undertaken 
by  or  for  the  use  of  the  Federal  Govern- 
ment or  any  of  its  agencies;  or  the  leas- 
ing of  real  property  for  Federal  use  where 
the  use  or  intensity  of  use  of  such  prop- 
erty will  be  substantially  altered. 

(m)  "Days"  means  calendar  days. 

(FRDOC.T7-2310  Piled  l-26-77;8:45  am] 
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PROPOSED  RULES 


DEPARTMENT  OF 
TRANSPORTATION 

Office  of  the  Secretary 

[41  CFR  Part  12-70] 

PROCUREMENT  REGULATIONS 

Government  Property 

AGENCY:  Department  of  Transporta- 

tlOD. 

ACnON:  Notice  of  proposed  nilemak- 
ing. 

SUtJOtARY:  The  Department  of  Trans, 
portation  (DOT)  proposes  to  amend  its 
procurement  regiilations  (DOTPR)  by 
adding  a  new  Part  12-70  entitled  "Gov- 
ernment Property"  and  by  adding  a  new 
Supplement  1  entitled  "Manual  for  Con- 
trol of  Property  in  Possession  of  Con- 
tractors". These  amendments  propose 
requirements  for  acquiring,  using,  and 
disposing  of  Government  property  by 
DOT  contractors  and  propose  adminis- 
trative procedures  for  DOT  personnel. 
They  establish  a  uniform  system  of  con- 
trol and  Eiccountability  of  Government 
int)perty  to  prevent  further  inconsistent 
treatment  of  DOT  contractors.  In  the 
absence  of  comparable  coverage  in 
the  Federal  Procurement  Regulations 
(PPR).  these  additions  supplement  the 
PPR.  Public  comment  is  invited. 
DATES:  Comments  by:  March  14,  1977. 
ADDRESSES:  Comments  to: 

Docket  Clerk,  OST  Docket  Number  19, 
Office  of  the  General  Cotmsel,  Depart- 
ment of  Transportation,  Washington, 
D.C.  20590. 

FOR  FURTHER  INFORMATION  CON- 
TACT: 

ti.  8.  Hanson,  Chief,  Property  Man- 
agement Staff,  OfBce  of  Installations 
and  Logistics,  Department  of  Trans- 
portation, Washington,  D.C.  20590. 
(202)  426-4194. 

Supplementary  Information:  In  gen- 
eral, these  regulations  would  establish 
for  the  Department  a  uniform  system 
for  the  provision,  use,  control,  account- 
ing, and  disposition  of  Government  prop- 
erty used  by  contractors  in  connection 
with  the  performance  of  work  under 
DOT  contracts.  The  proposal  prescribes 
policies,  procedures,  authorities,  and  re- 
sponsibilities as  necessary  to  effectuate 
such  a  system,  with  respect  to  both  the 
preaward  and  postaward  phases  of  con- 
tracting. As  proposed.  Part  12-70  con- 
tains directive  material  applicable  to 
DOT  contracting  personnel,  whereas 
Siqwlement  1  would  be  applicable  to 
those  DOT  contractors  that  are  pro- 
vided Government  property. 

This  proposal  was  developed  in  re- 
sptxise  to  a  demonstrated  need  for  such 
directives  within  the  Department.  In  the 
absence  of  a  prescribed  Departmental 
system,  the  contractual  and  administra- 
tive aspects  associated  with  Govern- 
ment-provided property  have  not  been 
accorded  uniform  treatment  by  the  v£iri- 
ous  procurement  activities  of  the  De- 
partment. By  the  same  token,  there  has 
been  a  lack  of  consistency  in  the  require- 
ments levied  on  DOT  contractors  with 


respect  to  the  control  and  accountability 
of  Government  property.  With  regard  to 
the  matter  of  consistency,  it  is  recog- 
nized that  many  contractors  presently 
utilize  Government  property  procedures 
established  by  other  Federal  agencies, 
particularly  the  Department  of  Defense, 
the  National  Aeronautics  and  Space  Ad- 
ministration, and  the  Department  of 
Health,  Education  and  Welfare. 

Accordingly,  in  developing  this  pro- 
posal the  existing  procurement  regula- 
tions of  such  agencies  were  used  as 
guidelines.  In  some  subject  areas  the 
DOTPR  coverage  woxold  be  identical  to 
that  found  in  the  regulations  just  cited, 
while  in  other  areas  the  coverage  of  a 
particular  subject  would  be  modified  or 
condensed  to  accommodate  DOT's  spe- 
cific needs.  Additionally,  pertinent  pro- 
visions of  the  FPR  and  the  Federal  Prop- 
erty Management  Regulations  have  been 
referenced  where  appropriate. 

As  previously  indicated,  the  New  Part 
12-70  would  provide  direction  to  DOT 
contracting  personnel.  Within  this  part 
are  set  forth  policies,  procedures,  au- 
thorities, and  responsibilities  relative  to 
the  following  general  subjects: 

(1)  Furnishing  Government  material 
to  contractors; 

(2)  Providing  Government  facilities 
to  contractors ; 

(3)  Use  of  Government  facilities  in 
the  possession  of  contractors  or  sub- 
contractors ; 

(4)  Property  administration; 

<5)  Vesting  of  title  to  equipment  un- 
der research  contracts ;  and 

(6)  Disposition  of  excess  and  residual 
contract  inventory. 

Supplement  1  (the  manual)  would  set 
forth  the  basic  requirements  to  be  fol- 
lowed by  contractors  in  establishing  and 
maintaining  control  over  Government 
property.  It  would  be  incorporated  by 
reference  in  all  contracts  under -which 
Government  property  is  provided  to  con- 
tractors, and  be  made  available  to  each 
such  contractor.  Within  this  manual  are 
contained  procedures  and  responsibili- 
ties relative  to  the  following  general  sub- 
jects: 

CI)  Contractor's  assumption  of,  and 
reHef  from,  responsibility  for  Govern- 
ment property ; 

C2)  Records  of  Grovemment  property 
to  be  maintained  by  the  contractor; 

C3)  Identification  of  Government 
property; 

(4)  Conduct  of  physical  inventories ; 

'.5)  Care,  maintenance,  and  utiliza- 
ticai  of  Government  property ; 

(6)  Passage  of  title  to  equipment  un- 
der research  contracts ;  and 

^7)  Reports  to  be  provided  to  the 
Government. 

All  comments  received  before  the  close 
of  business  on  the  comment  closing  date 
(March  14,  1977)  will  be  considered,  and 
wfll  be  available  for  public  inspection  or 
copying  from  9  ajn.  to  5:30  p.m.,  Mon- 
day through  Friday,  except  Federal  holi- 
days, in  Room  10100,  DOT  Headquarters, 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590.  To  the  extent  possible,  com- 
ments filed  after  the  closing  date  will 
also  be  considered.  However,  the  rule- 


making action  may  proceed  at  any  time 
after  that  date,  and  comments  received 
after  the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future  rule- 
making. The  DOT  will  continue  to  file 
relevant  material  as  it  becomes  avail- 
able in  the  docket  after  the  closing  date, 
and  it  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  Chapter  12  of  Title 
41,  Code  of  Federal  Regulations,  by  in- 
serting a  new  Part  12-70  and  adding  a 
Supplement  1,  to  read  as  set  forth  below. 

Issued  in  Washington,  DC  on  Janu- 
ary 18, 1977. 

William  S.  Heffelfinger, 

Assistant  Secretary 
for  Administration. 

PART  12-70— GOVERNMENT  PROPERTY 

Sec. 

12-70.000         Scope  of  Part. 

Subpart  12-70.1 — Gowral 

ia-70.101        Definitions. 

12-70.101-1     Property. 

12-70.101-2    Government  property. 

12-70.101-3     Provide. 

12-70.101-4    Material. 

12-70.101-5    Non-expendable. 

12-70.101-6     Plant  Equipment. 

12-70.101-7     Faculties. 

12-70.101-8     Nonserverable. 

12-70.101-9  Excess  and  residual  contract  In- 
ventory. 

12-70.102  Use  for  or  by  contractors  of 
test  facilities  owned  and  op- 
erated by  the  government. 

12-70.108  Government  property  contract 
clauses. 

12-70.104  Control  of  government  proper- 
ty. 

12-7C.105  Disposition  of  excess  and  resi- 
dual contract  Inventory. 

Subpart  12-70.2 — Furnishing  Government 
Material  to  Contractors 

12-70.201     Policy. 

12-70.202     Procedure. 

12-70.203  Changing  the  amount  of  material 
to  be  furnished  by  the  govern- 
ment. 

Subpart  17-70.3 — Providing  Govommant 
Facilities  to  Contractor* 

12-70.301     PoUcy. 

12^70.302  Providing  government  faculties 
when  disposal  Is  limited. 

12-70.303  Offers  to  furnish  government  fa- 
cilities. 

12-70.304  Changing  goverppient  facilities 
to  be  provided.  . 

Subpart  12-70.4 — Us*  of  Govammant  Facllltias 
In  the  Possession  of  Contractors  or  Subcon- 
tractors 

12-70.401     Policy. 

12-70.402  Use  of  facilities  under  the  cog- 
nizance of  another  department 
or  agency. 

12-70.403  Use  by  another  department  or 
agency  of  facilities  under  the 
cognizance  of  DOT. 


Subpart  12-70.5 — Property  AdminittraUoii 

Sec. 

12-70.501     General. 

12-70.502     Responsibilities  of  the  contracting 

officer. 
12-70.503     Actions  requiring  approval  of  the 

contracting  officer. 
12-70.604    Assignment  of  responsibility  for 

property  administration. 
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Sec. 
12-70.505 

12-70.506 


12-70.507 
12-70.508 
12-70.609 


12-70.510 


BesponslbUltles  of  the  property 
administrator. 

DOTPR  Supplement  1 — Manual 
for  Control  of  Property  In  Pos- 
session of  Contractors. 

Records  of  government  property. 

Contract  property  control  file. 

Evaluation  and  approval  of  con- 
tractor's property  control  sys- 
tem. 

Review  of  contractor's  property 
control  system  during  contract 
performance. 

Subpart  12-70.6— Vesting  of  Tttia  to  Equipment 
Under  Research  Contracts 

12-70.601     General. 
12-70.602    Conditions  of  transfer. 
12-70.603     Contracts   performed   at  govern- 
ment installations. 

Subpart  12-70.7 — Disposition  of  Excess  and 
Residual  Contract  Inventory 

12-70.701     General. 

12-70.702  Application  of  PPR,  PPMR  and 
other  IX>T  regulations. 

12-70.703     Reports  of  contract  inventory. 

12-70.704  Disposition  methods  and  priori- 
ties. 

Subpart  12-70,8 — Contract  Closure 

12-70.801  Actions  by  the  property  adminis- 
trator. 

Subpart  12-70.9 — Contract  Clauses, 
Government  Property 

12-70.901     Contract  clauses. 

AUTHORrrY:  Sec.  205(c),  63  Stat.  389;  40 
U.S.C.  486(c) ,  10  U.S.C.  2301-2314. 

§  12-70.000     Scope  of  Part. 

This  part  sets  forth  the  policies  of  the 
Department  of  Transportation  with  re- 
spect to  providing  property  for  use  by 
contractors  in  connection  with  procure- 
ment by  the  components  of  the  De- 
partment of  Transportation,  prescribes 
responsibilities  and  procedures  pertinent 
thereto,  and  references  applicable  con- 
tract clauses.  This  part  does  not  apply 
to  property  to  which  the  Government 
has  acquired  a  lien  or  title  solely  as  a 
result  of  partial,  advance,  or  progress 
payments.  When  lien  or  title  is  acquired 
solely  as  a  result  of  such  payments,  the 
provisions  of  the  partial,  advance,  or 
progress  payments  clauses  shall  apply, 
including  any  modifications  to  such 
clauses  as  may  be  contained  in  the  con- 
tract. 

Subpart  12-70.1 — General 

§  12-70.101      DefiniUons. 

As  used  in  this  part,  the  following 
terms  have  the  meaning  stated  below. 
Additional  definitions  applicable  to  prop- 
erty administration  are  set  forth  in 
DOTPR  Supplement  1 — "Manual  for 
Control  of  Property  in  Possession  of  Con- 
tractors." 

§  12-70.101-1      Property. 

Includes  all  property,  both  real  and 
personal.  For  the  purpose  of  this  part,  it 
consists  of  two  separate  categories — ma- 
terial and  facilities. 

§  12—70.101-2     Government  property. 

Means  all  property  owned  by  or  leased 
to  the  Government  or  acquired  by  the 
Government  under  the  terms  of  a  con- 
tract. However,  the  term  "Government 
property"  does  not  include  property  to 
which  the  Government  has  acquired  a 


lien  or  title  solely  as  a  result  of  partial, 
advance,  or  progress  payments.  Govern- 
ment property  includes  both  Govern- 
ment-furnished property  and  contrac- 
tor-acquired property  as  defined  below: 

(a)  Government -furnished  property  is 
property  in  the  possession  of,  or  acquired 
directly  by,  the  Government  and  subse- 
quently delivered  or  otherwise  made 
available  to  the  contractor;  and 

(b)  Contractor-acquired  property  is 
property  procured  or  otherwise  provided 
by  the  contractor  for  the  performance 
of  a  contract,  title  to  which  is  vested  in 
the  Government. 

§  12-70.101-3     Provide. 

As  used  in  the  context  of  such  phrases 
as  "Government  property  provided  to 
the  contractor"  and  "Government-pro- 
vided property",  means  either  to  furnish, 
as  in  "Government-furnished  property", 
or  to  acquire,  as  in  "contractor-acquired 
property." 

§  12-70.101-4     Material. 

Means  property  which  may  be  incor- 
porated into  or  attached  to  an  end  item 
to  be  delivered  under  a  contract  or  which 
may  be  consumed  or  expended  in  the 
performance  of  a  contract.  It  includes, 
but  is  not  limited  to,  raw  and  processed 
material,  parts,  components,  assemblies, 
and  small  tools  and  supplies  which  may 
be  consumed  in  normal  use  in  the  per- 
formance of  a  contract.  It  also  includes 
items  of  a  nonexpendable  nature  with  a 
unit  acquisition  cost  of  less  than  $50,  im- 
less  the  Government  has  designated  any 
such  items  to  be  classified  as  plant 
equipment. 

§  12-70.101-5     Non-expendable. 

Means  items  of  Government  personal 
property  which : 

(a)  Have  a  unit  acquisition  cost  of 
$50.00  or  more,  and 

(b)  Have  a  life  expectancy  of  one  year 
or  more,  and 

(c)  Retain  their  identity  when  put  into 
use,  and 

(d)  Are  not  consumed  in  the  perform- 
ance of  work  on  the  contract. 

§  12-70.101-6     Plant  equipment. 

Means  personal  property  of  a  non- 
expendable nature  (consisting  of  equip- 
ment, machine  tools,  test  equipment, 
furniture,  vehicles,  and  accessory  and 
auxiliary  items)  used  or  capable  of  use 
in  the  manufacture  of  supplies  or  in  the 
performance  of  services  or  for  any  ad- 
ministrative or  general  plant  purpose. 

§  12-70.101-7     FaciliUe*. 

Mean?  property  (other  than  material) 
for  production,  maintenance,  research, 
development,  or  test,  including  real  prop- 
erty and  rights  therein,  buildings,  struc- 
tures, improvements,  and  plant  equip- 
ment. 

§  12-70.101-«     Nonseverable. 

When  related  to  Government  facili- 
ties, mecms  that  such  property  cannot 
be  removed  after  erection  or  installation 
without  substantial  loss  of  value  or  dam- 
age thereto,  or  to  the  premises  where 
installed. 


§  12-70.101-9  Excess  and  residaal  con- 
tract inventory. 

"Excess  and  residual  contract  inven- 
tory" means: 

(a)  Any  property  acquired  by  and  In 
the  possession  of  a  contractor  or  sub- 
contractor (including  Government-fur- 
nished property)  under  a  contract  pur- 
suant to  the  terms  of  which  title  is  vested 
in  the  Government,  and  in  excess  of  the 
amounts  needed  to  complete  full  per- 
formance under  the  entire  contract;  and 

<b)  Any  property  which  the  Govern- 
ment is  obligated  to  or  has  an  option  to 
take  over  under  any  type  of  contract  as 
a  result  eith^  of  any  changes  in  the 
specifications  or  plans  thereunder  or  of 
the  termination  of  such  contract  (or  sub- 
contract thereimder),  prior  to  comple- 
tion of  the  work,  for  the  convenience  or 
at  the  option  of  the  Government. 

§  12-70.102  Use  for  or  by  contractors 
of  test  facilities  owned  and  operated 
by  the  Government. 

(a)  The  on-site  use  for  or  by  contrac- 
tors of  existing  Government-owned  test 
facilities  located  at  installations  owned 
and  operated  by  the  Government  may  be 
authorized  in  connection  with  the  per- 
formance of  Government  contracts  only 
when: 

(1)  there  is  no  commercial  test  capa- 
bility adequate  for  the  testing  needs,  or 

(2)  substantial  cost  savings  will  result 
from  use  of  the  Government-owned  test 
faculties. 

(b)  Whenever  any  such  use  is  author- 
ized, adequate  consideration  comparable 
to  commercial  charges,  if  any,  shall  be 
obtained  under  any  affected  contract. 

§  12—70.103  Government  property  con- 
tract clauses. 

When  Government  property  is  pro- 
vided imder  a  contract,  the  contract 
shall  contain  the  appropriate  Govern- 
ment Prop>erty  clause  as  referenced  in 
Subpart  12-70.9  of  this  part. 

§  12—70.104  Control  of  government 
property. 

The  control  of  Government  property 
shall  be  in  accordance  with  DOTPR  Sup- 
plement 1 — ManuEd  for  Control  of  Prop- 
erty In  Possession  of  Contractors.  Each 
contract  imder  which  Government  prop- 
erty is  provided  shall  incorporate  this 
Manual  by  reference. 

§  12—70.105  Disposition  of  excess  and 
residual  contract  inventory. 

Excess  and  residual  contract  inventory 
shall  be  disposed  of  in  accordance  with 
the  procedures  contained  in  Subpart  12- 
70.7  of  this  part. 

Subpart  12-70.2 — Furnishing  Government 
Material  to  Contractors 

§  12-70.201     Policy. 

It  is  the  general  policy  of  the  Depart- 
ment of  Transportation  that  contractors 
will  furnish  all  material  required  for  the 
performance  of  Govenment  contracts. 
However,  the  Government  may  furnish 
material  to  a  contractor  when  it  is  de- 
termined to  be  in  the  best  interest  of  the 
Government  by  reason  of  economy, 
standardization,  the  expediting  of  pro- 
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ductlon,  or  other  appropriate  circiun- 
stances. 

§  12-70.202     Procedure. 

(a)  Material  to  be  furnished  by  the 
Government  shall  be  set  forth  in  the 
solicitation  in  sufiBcient  detail  to  permit 
evaluation  by  prospective  contractors. 

(b)  Where  material  is  to  be  furnished 
by  the  Government,  the  contract  shall 
state  whether  the  requisitioning  docu- 
mentation is  to  be  prepared  by  the  con- 
tractor or  the  procuring  activity.  When 
the  responsibility  is  placed  upon  the 
contractor,  such  documentation  shall  be 
prepared  in  accordance  with  the  instruc- 
tions provided  by  the  procuring  activity. 

§  12-70.203  rJianginfc  the  amount  of 
material  to  be  furnished  by  the  rov- 
emmcnt. 

(a)  At  any  time  after  "a  contract  has 
been  entered  into,  whether  as  a  result  of 
formal  advertising  or  negotiation,  the 
contract  may  be  bilaterally  modified  to 
provide  for  the  furnishing  of  Govern- 
ment material  or  to  increase  the  amount 
tft  be  furnished,  provided  there  is  ade- 
quate consideration  for  such  modifica- 
tion. 

(b)  When  it  is  anticipated  that  sub- 
stantial quantities  of  Government  mate- 
rial will  become  available  for  the  con- 
tract by  transfer  from  another  contract 
or  otherwise,  the  contract  may  provide 
that  a  unilateral  increase  in  the  amount 
of  material  to  be  furnished  by  the  Gov- 
ernment may  be  ordered  by  the  con- 
tracting oflRcer,  and  that  the  contract 
shall  be  enuitably  adjusted  therefor. 

(c)  Unilateral  decreases  in  or  substi- 
tutions for  the  material  soecif^ed  under 
a  contract  to  be  provided  by  the  Gov- 
ernment may  be  ordered  by  the  con- 
tracting officer .  subject  to  the  equitable 
adjustment  of  the  contract,  in  accord- 
ance with  the  provisions  of  the  applica- 
ble Government  Property  clause (s)  and 
other  terms  of  the  contract. 

Subpart  12-70.3 — Providing  Government 
Facilities  to  Contractors 

§  12-70.301     PoUcy. 

(a)  It  is  the  policy  of  the  Department 
of  Transportation  that  contractors  will 
furnish  all  facilities  required  for  the  per- 
formance of  Government  contracts. 
Facilities  will  not  be  provided  to  a  con- 
tractor, nor  will  competitive  solicitations 
offer  to  provide  siKh  property,  except 
as  follows: 

(1)  For  use  in  a  Government-owned, 
contractor -operated  plant  operated  (m  a 
cost-plus-fixed-fee  basis;  or 

(2)  When  the  Contracting  DflBcer  de- 
termines in  writing  that  (i)  the  contract 
cannot  be  fulfilled  by  any  other  prac- 
tical means,  or  (11)  it  is  in  the  public 
Interest. 

(b)  New  facilities  will  not  be  provided 
by  the  Government  where  an  econom- 
ical, practical  and  appropriate  alterna- 
tive exists.  Kxamples  include: 

( 1 )  Procuring  from  sources  not  requir- 
ing Government-owned  facilities; 

(2)  Requiring  the  contractor  to  make 
foil  utilization  of  subcontractors  pos- 
sessing adequate  and  available  capacity; 
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(3)  Having  the  contractor  rent  facili- 
ties from  commercial  sources;  and 

(4)  Using  existing  Government-owned 
facilities. 

(c)  Prospective  contractors  who  pro- 
pose to  use  Government  facilities,  in- 
cluding property  offered  for  use  in  the 
solicitation  as  well  as  property  already 
in  possession  of  the  contractor  or  his  sub- 
contractors, will  be  required  to  identify 
such  property  In  their  bids  or  proposals. 
Unless  prior  written  approval  has  been 
obtained  by  the  procurement  Contract- 
ing OflBcer,  prospective  contractors  who 
propose  to  use  Government  facilities  al-. 
ready  in  possession  of  the  contractor  or 
his  subcontractors  under  other  contracts 
will  be  required  to  submit  written  ap- 
proval for  the  use  of  such  property  from 
the  contracting  ofHcer  cognizant  of  such 
property. 

§  12—70.302      Providing   government    fa- 
cilities H'hen  disposal  is  limited. 

(a)  Nonseverable  property.  Govern- 
ment facilities,  other  than  foundations 
and  similar  improvements  necessary  for 
the  installation  of  plant  equipment,  shall 
not  be  installed  or  constructed  on  land 
not  owned  by  the  Government  in  such 
fashion  as  to  be  nonseverable,  unless 
the  Head  of  a  Procuring  Activity  deter- 
mines in  writing  that  such  location  is 
necessary,  and: 

(1)  The  contract  under  which  such 
property  is  provided  contains  a  provision 
for  reimbursing  the  Government  for  the 
fair  value  of  the  property  at  the  com- 
pletion or  termination  of  the  contract  or 
within  a  reasonable  time  thereafter  (for 
example,  in  appropriate  cases,  such  a 
provision  may  require  the  contractor  to 
purchase  the  property  at  a  value  to  be 
determined  by  appraisal,  or  at  a  price 
equal  to  its  acquisition  cost  less  deprecia- 
tion at  a  specified  rate  considering  its 
estimated  useful  life,  or  may  require  the 
contractor  to  reimburse  the  Government 
for  its  scrap  or  salvage  value  if  the  Head 
of  a  Procuring  Activity  determines  that 
its  estimated  useful  life  will  not  extend 
beyond  the  expiration  of  the  contract  or 
the  completion  of  the  work  for  which  the 
property  was  provided) ; 

(2)  The  Government  has  an  option  to 
acquire  the  underlying  land;  or 

(3)  The  contract  under  which  such 
property  Is  provided  contains  an  alter- 
nate provision  that  the  Head  of  the 
Procuring  Activity  considers  to  be  ade- 
quate to  protect  the  interests  of  the 
Government  therein.  (The  authority  of 
the  Head  of  the  Procuring  Activity  under 
this  paragraph  may  not  be  delegated.) 

(b)  Property  Subject  to  Patent  or 
Other  Proprietary  Rights.  If  patent  or 
other  proprietary  rights  of  a  contractor 
may  restrict  tlie  disposal  of  Government 
facilities,  the  condition  in  either  sub- 
paragraph (a)(1)  or  (a)(3)  of  this  sec- 
tion shall  be  satisfied  before  such  prop- 
erty is  provided. 

§  12-70.303     Offers   to   furnish    Rovem- 
ment  facilities. 

(a)  Generally,  where  Government  fa- 
cilities are  offered  for  use  in  a  competi- 
tive procurement,  the  solicitation  should 
provide  that  the  user  will  assimie  all 


costs  related  to  making  the  property 
available,  to  avoid  the  need  for  separate 
evaluation  of  such  costs.  Where  this  is 
not  feasible,  or  it  is  otherwise  in  the  <3ov- 
ernment's  interest,  the  Government  may 
assume  such  costs  provided  they  are  in- 
cluded in  the  evaluation  of  bids  or  pro- 
posals. 

(b)  When  a  solicitation  contains  .an 
offer  to  furnish  Government  facilities 
(including  an  offer  to  use  Government 
property  already  in  the  possession  of  a 
prospective  contractor) ,  and  when  the 
furnishing  and  use  of  such  property  will 
result  in  either  direct  and  measurable 
costs  to  the  Government  or  direct  and 
measurable  savings  to  the  Government, 
then: 

'D  Such  costs  or  savings  will  be  set 
forth  in  the  solicitation ; 

( 2 »  The  manner  in  which  such  costs  or 
savings  will  be  applied  in  the  evaluation 
of  bids  or  proposals  will  be  set  forth  in 
the  solicitation ;  and 

(3)  Such  costs  or  savings  will  be  con- 
sidered in  the  evaluation  of  bids  and  pro- 
posals. 

<c)  Government  facilities  may  be 
offered  on  an  "as  is"  basis  in  solicitations 
for  fixed-price  type  contracts,  whether 
such  property  is  in  storage  or  in  the 
possession  of  a  contractor,  provided  that 
the  property  can  be  inspected  by  bidders 
or  proposers  prior  to  the  submission  of 
their  offers.  In  such  cases,  the  solicita- 
tion will  state : 

(1)  The  availability  and  location  of 
the  property,  and  the  conditions  under 
which  it  may  be  inspected; 

(2)  That  the  property  will  be  offered 
in  its  current  condition,  f.o.b.  present 
location; 

(3)  That  bidders  or  proposers  must 
satisfy  themselves  that  the  property  is 
suitable  for  their  use; 

(4)  That  any  costs  of  transporting, 
installing,  modifying,  repairing,  or  other- 
wise making  the  property  suitable  for  use 
shall  be  borne  by  the  successful  bidder  or 
proposer;  and 

( 5 )  The  bidders  or  proposers  to  whom 
the  property  is  offered,  if  it  is  not  to  be 
offered  to  all. 

(d)  If  it  is  not  feasible  to  make  Gov- 
ernment facilities  available  to  all  bidders 
or  proposers,  solicitations  offering  to  fur- 
nish such  property  may  limit  the  offer 
accordingly. 

§  12-70.304     Changing  Government  fa- 
cilities to  be  provided. 

The  amount  of  Government  facilities 
specified  under  a  contract  to  be  pro- 
vided may  be  increased  by  a  bilateral 
modification  of  the  contract.  Such  in- 
creases will  be  made  only  when  approved 
in  accordance  with  the  policies  pre- 
scribed in  this  Subpart  12-70.3  and  when 
the  Government  receives  adequate  con- 
sideration therefor.  Unilateral  decreases 
in  or  substitutions  for  the  Government 
property  specified  under  a  contract  to 
be  provided  by  the  Government  may  be 
ordered  by  the  contracting  officer,  sub- 
ject to  the  equitable  adjustment  of  the 
contract,  in  accordance  with  the  appro- 
priate Government  property  clause  and 
other  terms  of  the  contract. 
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Subpart  12-70.4 — Use  of  Government  Fa- 
cilities in  the  Possession  of  Contractors 
or  Subcontractors 

§  12-70.401     PoUcy. 

It  is  the  policy  of  the  Department  of 
Transportation  to  put  Government  fa- 
cilities which  are  in  the  possession  of  a 
contractor  or  subcontractor  to  the  great- 
est possible  use  in  the  performance  of 
Government  contracts  or  subcontracts. 
Facilities  over  which  DOT  has  cogni- 
zance and  which  are  in  the  possession  of 
a  contractor  or  subcontractor  will  not  be 
authorized  for  use  except  for  the  per- 
formance of  Government  contracts  or 
subcontracts,  unless  other  use  of  such 
property  is  specifically  authorized  by  law 
or  other  DOT  regulation.  When  a  con- 
tractor is  authorized  to  use  facilities  over 
which  DOT  has  cognizance  for  the  per- 
formance of  Government  contracts  or 
subcontracts,  no  charge  will  be  made  for 
such  use.  However,  the  Contracting  Of- 
ficer having  cognizance  of  the  prime  con- 
tract must  determine  that  the  Govern- 
ment will  receive  adequate  consideration 
for  the  use  of  the  property  through  re- 
duced costs  for  the  supplies  or  services 
or  otherwise. 

§  12-70.402  Use  of  facilities  under  the 
cognizance  of  another  department 
or  agency. 

When  a  DOT  procurement  contracting 
officer  has  obtained  approval  for  the  use 
by  a  contractor  or  subcontractor  of  Gov- 
ernment facilities  over  which  another 
department  or  agency  has  cognizance, 
and  regulations  of  such  department  or 
agency  require  that  the  contractor  be 
charged  for  such  use,  then  the  contract 
will  provide  for  the  payment  of  such 
charge.  It  is  the  responsibility  of  the 
contracting  officer  of  the  department  or 
agency  having  cognizance  of  the  properfy 
to  collect  for  such  charges. 

§  12—70.403  Use  by  another  department 
or  agency  of  facilities  under  the  cog- 
nizance of  DOT. 

When  a  contracting  officer  of  another 
department  or  agency  requests  approval 
for  the  use  by  a  contractor  or  subcon- 
tractor of  facilities  over  which  DOT  has 
cognizance,  it  is  the  responsibility  of 
the  requesting  contracting  officer  to 
make  any  evaluations  or  other  contrac- 
tual determinations  required  relative  to 
the  furnishing  of  Government  property 
to  a  contractor.  When  the  DOT  contract- 
ing officer  cognizant  of  the  property  has 
determined  that  the  property  can  be 
made  available  for  the  requested  use, 
approval  for  such  use  will  be  granted. 

Subpart  12-70.5 — Property 
Administration 

§  12-70.501     General. 

This  subpart  sets  forth  responsibilities 
and  procedures  to: 

(a)  Assure  performance  of  property 
control  to  protect  the  interests  of  the 
Government; 

(b)  Assure  uniformity  in  the  adminis- 
tration of  contract  provisions  relating  to 
Goveniment  property;  and 


(c)  Meet  management  data  require- 
ments of  the  Government. 

§  12-70.502    Responsibilities  of  the  Con- 
tracting Officer. 

The  Contracting  Officer  Is  responsible 
for: 

(a)  Assuring  that  all  contracts  which 
provide  for  the  use  of  (jovemment  prop- 
erty include  necessary  provisions  relative 
to  the  use,  control,  and  dispKwition  of 
such  property,  including  the  appropriate 
Government  Property  clause  and  DOT 
PR  Supplement  1 — Manual  for  Control 
of  Property  in  the  Possession  of  Cwi- 
tractors; 

(b)  Performing,  or  arranging  for  the 
performance  of,  all  actions  required  to 
effect  and  carry  out  the  provisions  of  the 
contract  and  this  part  relative  to  Gov- 
ernment property; 

(c)  Providing  necessary  direction  to 
the  contractor,  either  directly  or  through 
an  authorized  representative  of  the  con- 
tracting officer,  on  all  matters  pertaining 
to  Government  property; 

(d)  Obtaining  from  the  contractor  all 
required  reports  and  other  management 
data;  and 

(e)  Cooperating  with  and  assisting  the 
appropriate  DOT  accounting  office  in  all 
matters  pertaining  to  the  financial  ac- 
counting for  Government  property. 

§  12—70.503      Actions  Requiring  .Approv- 
al of  the  Contracting  Officer. 

The  actions  listed  below  'and  which 
are  subject  to  other  applicable  provisions 
of  this  part)  require  the  written  approval 
of  the  Contracting  Officer,  except  that 
the  actions  set  forth  in  paragraphs  (e) 
and  (f )  of  this  section  may  be  approved 
by  an  authorized  representative  of  the 
Contracting  Officer  who  has  been  desig- 
nated as  such  in  writing.  The  contractor 
will  be  notified  in  writing  when  an  au- 
thorized representative  has  been  so  des- 
ignated. No  other  person  will  be  per- 
mitted to  approve  these  actions  on  behalf 
of  the  Govemmwit — 

(a)  Providing  Government  property  to 
a  contractor  when  providing  such  prop- 
erty has  not  been  previously  authorized 
in  the  contract. 

(b)  Changing  the  amount  of  Govern- 
ment property  specified  to  be  provided  in 
a  contract. 

(c )  Authorizing  the  use  by  a  contractor 
of  Goveriunent  property  provided  under 
one  contract  for  work  under  another 
contract,  luiless  the  latter  contract  spe- 
cifically authorizes  such  use. 

(d)  Relieving  a  contractor  of  respon- 
sibility for  Government  property  due  to 
loss,  damage,  destruction,  pr  unreason- 
able wear  or  deterioration  or  unjustifi- 
able consumption  in  the  performance  of 
the  contract. 

(e)  Directing  the  removal  of  Govern- 
ment property  from  the  custody  of  a  con- 
tractor, the  transfer  of  Government 
property  to  another  contract  or  to 
another  contractor  (but  only  when  such 
transfer  has  been  authorized  pursuant  to 
paragraph  (a),  (b),  or  (c)  of  this  sec- 
tion), or  the  disposal  of  Government 
property. 


(f )  Approving  a  CMitractor's  property 
control  system. 

§  12-70.504     .Assignment  of  rcsponsibil- 
ily  for  Property  Administration. 

The  Contracting  Officer  may  delegate 
to  another  individusd  the  authority  to 
administer  the  contract  requirements 
and  obligations  relative  to  Government 
property.  "Ilie  individual  to  whom  this 
authority  is  delegated  will  be  designated 
in  writing  as  the  Property  Administrator 
for  the  contract,  and  the  contractor  will 
be  notified  of  such  designation  in  writ- 
ing. In  selecting  a  PrcHJerty  Administra- 
tor, the  Contracting  Office  will  consider 
the  qualifications  of  the  individual  in 
terms  of  training,  education,  and  experi- 
ence in  property  matters.  When  a  specific 
individual  has  not  been  designated  as 
Property  Administrator,  the  Contracting 
Officer  is  the  Property  Administrator. 

§  12-70.505     Responsibilities      of      the 
Property  .Administrator. 

A  designated  Property  Administrator 
should  be  assigned  the  responsibilities 
and  duties  set  forth  below.  Tiiis  listing 
is  provided  for  guidance  and  is  not  In- 
tended to  be  inclusive  w  exclusive.  Any 
responsibilities  of  the  Contracting  Officer 
relative  to  Government  property  which 
are  not  assigned  to  a  Property  Adminis- 
trator remain  with  the  Contracting 
Officer— 

(a)  Establishing  and  maintaining  a 
property  control  file  for  each  contract. 

(b)  Evaluating  and  approving  the 
contractor's  property  control  system. 

(c)  Reviewing  the  cc«i tractor's  prop- 
erty control  system  during  contract  per- 
formance, to  the  extent  required  by 
§  12-70.510. 

(d)  Advising  the  Contracting  Officer 
as  to  the  contractor's  noncompliance 
with  £«3proved  procedures. 

(e)  Resolving  prop>erty  administration 
matters  with  the  contractor's  manage- 
ment and  with  Government  procure- 
ment, property,  accounting,  and  audit 
personnel. 

(f)  Obtaining  assisttmce  In  property 
matters  from  other  Government  person- 
nel in  such  technical  areas  as  account- 
ing, audit,  disposal,  quality  assurance, 
engineering,  and  pricing. 

(g)  Providing  necessary  direction  to 
the  contractor  on  matters  pertaining  to 
(jovemment  property.  Including  author- 
ization for  the  commingling  of  Govern- 
ment and  contractor  property. 

^  (h)  Assisting  the  servicing  DOT  ac- 
counting office  in  matters  pertaining  to 
financial  accotuiting  for  Ooremment 
property. 

(1)  Analyzing  the  use  or  ctmsumpUon 
of  Government  property  by  the  contrac- 
tor to  determine  reasonableness  of  con- 
sumption EUid  proper  utUlzatlmi. 

(j)  Preparing  written  determinatlMis, 
for  the  Contracting  Officer's  signature, 
for  relieving  the  contractor  of  responsi- 
bility for  G<jvemment  property  due  to 
loss,  damage,  destruction,  or  imreason- 
able  wear  or  deterioraticm  or  unjustifi- 
able consiuipticxi  in  the  performance  of 
the  contract. 
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(k)  Effecting  the  removal  of  Govern- 
ment property  from  the  custody  of  a  con- 
tractor, the  transfer  of  Government 
property  to  another  contract  or  to  an- 
other contractor,  and  the  disposal  of 
Government  property. 

(I)  Certifying  to  the  Contracting  Offi- 
cer that  all  Government  property  pro- 
vided under  a  completed  or  terminated 
contract  has  been  properly  accounted 
for  and  disposition  effected. 

§  12-70.506  DOTPR  Supplement  1-— 
Manual  for  conlrol  uf  property  in 
possesiiion  of  contractors. 

This  manual  sets  forth  basic  require-^ 
ments  to  be  observed  by  contractors  in 
eststblishing  and  maintaining  control 
over  Government  property  provided  for 
performance  of  contracts  with  the  De- 
partment. The  manual  supplements  pro- 
visions of  the  contract  that  apply  to 
Government  property,  but  does  not  su- 
persede them.  The  contract  provisions 
will  govern  in  the  event  of  any  conflict 
with  the  manual.  If  there  is  evidence 
that  Government  property  will  be  re- 
quired in  performance  of  a  contract,  the 
Contracting  Officer  will  reference  the 
manual  in  the  solicitation  and  make  it 
available  on  request.  The  manual  will  be 
incorporated  by  reference  in  all  contracts 
which  provide  for  the  use  of  Government 
property  and  will  be  issued  to  the  con- 
tractor at  time  of  award  if  not  previously 
provided. 

§  12-70.507  Records  of  government 
propertv. 

(a)  Records  of  Government  property 
established  and  maintained  by  the  con- 
tractor pursuant  to  the  terms  of  the 
contract  will  be  designated  and  utilized 
as  the  official  contract  records.  Excep- 
tions to  this  policy  may  be  authorized  by 
the  Contracting  Officer  for  those  con- 
tracts in  which  contract  administration 
is  retained  by  the  procurement  office  in- 
volving Government  property  (1)  fur- 
nished to  a  contractor  for  repair  or 
servicing  and  return  to  the  shipping  or- 
ganization or  (2)  furnished  to  a  con- 
tractor for  use  on  a  Government  instal- 
lation. In  such  cases,  the  property  will  be 
accounted  for  as  a  suspense  item  within 
the  Government  property  account  desig- 
nated by  the  procurement  office,  and  the 
Government  property  clause  will  be  ap- 
propriately modified. 

(b)  Maintenance  of  official  records  for 
DOT  financial  accounting  purposes  Is  the 
responsibility  of  the  DOT  accounting  ac- 
tivity that  provides  accounting  service  to 
the  procurement  office  responsible  for  the 
contract.  The  Property  Administrator 
will  ensure  that  the  servicing  accounting 
activity  is  provided  copies  of  documents 
necessary  to  maintain  financial  account- 
ing for  Government  property,  Including: 
(1)  Government  shipments,  (2)  notices 
of  contractor  acquisitions.  (3)  physical 
inventory  reports,  (4)  transfers  and  dis- 
posals, and  (5)  contractors  annual  finan- 
cial property  reports  as  specified  in 
DOTPR  Supplement  1. 

(c)  Each  procurement  office  having 
contracts  involving  Government  prop- 
erty will  maintain  a  consolidated  and 
current  listing  of  all  such  contracts.  This 
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listing  Is  to  be  primarily  used  for  the  pur- 
pose of  verifying  that  contractors  .sub- 
mit the  annual  reports  prescribed  in 
DOTPR  Supplement  1.  The  Property 
Administrator  will  take  prompt  action 
to  obtain  any  delinquent  reports  and  will 
assist  the  accounting  activity  as  neces- 
sary in  effecting  reconciliation  between 
contractor  property  reports  and  the  DOT 
finaiicial  accoiuits. 

(d)  When  contracts  involving  property 
are  reported  for  inclusion  in  the  DOT 
Contract  Information  System,  the  pro- 
curement office  will  ensure  that  input  to 
the  system  includes  the  required  property 
code. 

§  12^70.508     Contract    properly    control 
file. 

Upon  award  of  a  contract,  the  Prop- 
erty Administrator  will  establish  a  Con- 
tract Property  Control  File  which  will  in- 
clude as  a  minimum : 

(a)  copy  of  the  contract  or  extract  of 
provisions  thereof  establishing  require- 
ments for  property  administration  (ex- 
cept when  the  Property  Control  File  is 
maintained  as  an  adjunct  to  the  contract 
working  file) : 

(b>  letters  designating  authorized  rep- 
resentatives of  the  Contracting  Officer 
for  property  matters ; 

(c)  report  of  initial  review,  evaluation, 
and  approval  of  the  contractors  property 
control  system; 

(d)  record  cf  visits,  property  system 
examinations  and  analyses,  and  appro- 
priate work  papers; 

(e)  documents  evidencing  the  furnish- 
ing of  Government  property ; 

(f)  contractor's  receipts  for  Govern- 
ment furnished  property ; 

(g)  contractor's  notices  of  acquisitions 
of  contractor  purchased  or  fabricated 
Government  propertv  as  prescribed  in 
DOTPR  Supplement  1 : 

(1>>  contractor's  physical  inventory 
and  financial  property  reports  as  pre- 
scribed in  DOTPR  Supplement  1; 

<i)  documents  evidencing  the  removal 
of  Government  property  from  the  cus- 
tody of  the  contractor,  the  transfer  of 
Government  property  to  another  con- 
tract or  another  contractor,  and  the 
disposal  of  Government  property; 

(J>  documents  evidencing  relief  of  the 
contractor  from  responsibility  for  Gov- 
ernment property  due  to  loss,  damage, 
dest;ruction,  or  unreasonable  wear  or  de- 
terioration or  unjustifiable  consumption 
in  the  performance  of  the  contract; 

(k)  any  other  correspondence  affect- 
ing the  status  of  Government  property 
under  the  contract;  and 

(1)  statement  of  closure  of  the  con- 
tract property  account. 

§  12—70.509      Evaluation  and  approval  of 
contractor's  property  control  system. 

(a)  The  choice  of  the  methods  to  be 
used  for  evaluation  and  approval  of  the 
contractors  property  control  system  is 
a  matter  of  judgment  by  the  Property  Ad- 
ministrator, predicated  on  the  nature  and 
amount  of  Government  property  involved 
in  any  particular  contract.  Regardless  of 
the  methods  used,  it  is  the  responsibility 
of  the  Property  Administrator  to  deter- 


mine that  the  contractor's  system  will 
meet  the  requirement  of  DOTPR  Sup- 
plement 1  and  other  contract  require- 
ments as  appropriate. 

(b)  It  is  normal  contractor  practice  to 
provide  for  the  control  of  property  by 
means  of  written  procedures  that  com- 
municate the  organization's  standards, 
techniques,  and  instructions  to  opera- 
tional personnel  for  uniform  application. 
However,  depending  on  the  number  of 
contractor  employees  and  the  nature, 
quantity,  and  value  of  the  property,  a 
contractor  may  not  need  written  pro- 
cedures for  effective  management  of 
Government  property.  In  such  cases,  the 
Property  Administrator,  if  he  agrees  that 
written  procedures  are  not  required,  will 
evaluate  the  adequacy  of  the  contractor's 
system  on  the  basis  of  the  contractor's 
explanation  of  his  controls  and  prepare 
a  brief  description  of  the  applicable  pro- 
cedures for  inclusion  in  the  Contract 
Property  Control  File. 

(c>  Upon  completing  his  evaluation  of 
the  contractor's  system,  the  Property  Ad- 
ministrator will  prepare  a  written  sum- 
mary of  his  findings  to  support  approval 
of  the  system  or  requirement  for  correc- 
tive action  prior  to  such  approval.  The 
Property  Administrator  will  forward  to 
the  contractor  a  listing  of  any  deficien- 
cies found  as  a  result  of  the  evaluation. 
The  contractor  will  be  requested  to  in- 
dicate within  30  days  his  willingness  to 
correct  the  deficiencies  or  to  forward  to 
the  Property  Administrator  a  statement 
of  his  position  thereon. 

(d)  When  the  Property  Administrator 
is  not  successful  in  obtaining  compliance 
with  contract  requirements,  he  will  advise 
the  Contracting  Officer.  If  the  Contract- 
ing Officer  concurs  with  the  Property  Ad- 
ministrator, he  will  advise  the  contractor 
in  writing  of  the  changes  or  additions 
required  in  his  property  control  system 
and  will  establish  a  schedule  for  accom- 
plishment of  the  corrective  actions.  The 
contractor  will  be  informed  that  approv- 
al of  his  property  control  sysem  will  be 
withheld  'or  withdrawn  if  previously  ap- 
proved! unless  corrective  action  is  ac- 
comolished  within  the  specified  period. 
Such  notice  will  also  advise  the  con- 
tractor that  in  the  event  approval  of  his 
property  control  svstem  is  withheld  for 
withdrawn  if  previously  approved)  his 
liabilitv  for  loss  or  damage  may  be  in- 
creased. If  the  contractor  fails  to  make 
satisfactory  progress  for  correction  of 
the  deficiencies  in  accordance  with  the 
schedule,  the  Contracting  Officer  will  ad- 
vise him  in  writing,  with  a  copy  to  the 
Property  Administrator,  that  approvaJ 
of  his  property  control  system  is,  as  the 
case  may  be,  withheld  or  withdrawn. 

(e)  When  the  contractor's  nronerty 
control  system  is  acceptable,  the  Prop- 
erty Administrator  will  so  advise  the  con- 
tractor in  writing.  When  the  contract 
involves  Government  property  at  sub- 
contractor plants  or  prime  contractor 
secondare  locations,  and  the  controls  for 
the  property  at  such  locations  have  been 
determined  to  be  adequate,  the  approval 
will  be  expanded  to  include  the  proce- 
dures governing  Government  property  at 
such  locations. 
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§  12-70.510  Review  of  Contractor's 
Property  Control  System  During  Con- 
tract Performance. 

(a)  WhUe  the  cMitractor  has  an  in- 
curred obligation  to  comply,  IM^inciun- 
bent  upon  the  Government  to  ensure 
that  the  contractor  does  in  fact  comply 
with  the  property  control  requirements 
of  the  contract.  The  preferred  method 
for  carrying  out  this  responsibility  is  the 
periodic  conduct  by  the  Government  of 
system  reviews  at  the  contractor's  prem- 
ises. The  need  for  and  frequency  of  such 
reviews  should  be  based  on  case-by -case 
determinations,  considering  the  particu- 
lar circumstances  relative  to  a  given 
contract  or  contractor.  When  the  Prop- 
erty Administrator  feels  that  a  system 
review  is  necessary,  then  he  must  arrange 
for  the  conduct  of  such  a  review  by  an 
appropriate  means. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  it  is  the 
continuing  responsibility  of  the  Prtn^erty 
Administrator  to  be  alert  to  any  indica- 
tions that  the  contractor's  prooerty  con- 
trol system  may  be  deficient.  Examples  of 
such  indications  are  as  follows: 

(1)  PsiUure  of  the  contractor  to  ac- 
knowledge receipt  of  Government  furn- 
ished property; 

(2)  Failure  of  the  contractor  to  pro- 
vide notices  of  contractor  acquisitions  of 
Government  property  when  the  contract 
provides  for  such  acquisition; 

(3)  Failure  of  the  contractor  to  sub- 
mit the  annual  physical  inventory  and 
financial  propertv  reports  specified  in 
DOTPR  Supplement  1 ; 

(4)  Discrepancies  in  contractor's  rec- 
ords and  weakne.sees  in  control  as  re- 
flected by  the  contractor's  physical  in- 
ventory reports; 

(5)  Contractor's  financial  property 
reports  do  not  reconcile  with  DOT  finan- 
cial control  accounts; 

(6)  Analysis  of  contractor's  costs  in- 
dicates consumption  of  material  in  ex- 
cess of  that  considered  reasonable: 

(7)  Inability  of  the  contractor  to 
furnish  property  listings  when  requested 
to  do  so;  or 

(8)  Analysis  of  contractor's  request 
for  relief  of  responsibilitv  dye  to  loss  or 
damage  indicates  inadequate  control. 

(c)  When  the  Property  Administrator 
has  reason  to  believe  that  the  contrac- 
tor's property  control  system  is  deficient 
or  Inadequate,  the  Property  Administra- 
tor must  take  prompt  action  to  obtain 
correction  of  such  problems.  In  some 
cases,  discussions  with  the  contractor 
may  suffice.  In  other  cases,  it  may  be 
necessary  to  arrange  for  an  on-site  svs- 
tem review  as  dlscu&sed  In  paragraph  fa> 
of  this  section.  Another  alternative  is  to 
request  the  conduct  of  sui  audit  by  th" 
appropriate  Government  contract  audit 
activity.  If  the  situation  demnrids.  the 
procedures  set  forth  in  §  1 2-70.509 (d)  of 
this  part  will  be  applied. 

(d)  Records  and  accounts  of  Gov- 
ernment property  will  be  audited  by  the 
Government  as  frequently  as  conditions 


warrant  or  as  may  be  specifically  re- 
quested by  the  Contracting  Officer. 
Audits  may  take  place  at  any  time  dur- 
ing the  performance  of  the  contract, 
upon  completion  or  termination  of  the 
contract,  or  at  any  time  thereafter. 
Audits  will  include  records  maintained 
by  the  contractor  and  Government- 
maintained  records  for  the  property  in- 
volved. Government  personnel  and  the 
contractor  are  required  to  make  all  prop- 
erty records,  including  correspondence 
related  thereto,  available  to  the  auditors 

Subpart  12-70.6 — ^Vesting  of  Titte  to 
Equipment  Under  Research  Contracts 

§  12-70.601     General. 

(a)  In  siccordance  with  the  provisions 
of  42  U.S.C.  1892.  DOT  is  authorized  to 
transfer  title  to  equipment  acquired  with 
research  contract  funds  to  nonprofit  in- 
stitutions of  higher  education  and  to 
other  nonprofit  organizations  whose  pri- 
mary purpose  is  the  conduct  of  scientific 
research.  This  statutory  authority  must 
be  implemented  by  express  provision  in 
the  Special  Provisions  of  contracts  with 
eligible  contractors,  p>ermitting  the  Con- 
tracting Officer  to  transfer  to  the  con- 
tractor title  to  equipment  acquired  with 
research  contract  funds  at  any  time  dur- 
ing thaAerm  of  the  contract  or  upon  its 
completion  or  termination.  The  contract 
will  reserve  the  right  to  require  the  con- 
tractor to  transfer  title  to  eouipment 
costing  $1,000  or  more  per  imlt  to  the 
Government  or  to  a  third  party  named  by 
the  Government,  where  the  third  party 
is  eligible  under  existing  statutes.  The 
reservation  will  provide  that  the  right 
may  be  exercised  at  any  time  prior  to 
final  payment  under  the  contract. 

(b)  Title  to  equipment  not  acquired 
with  research  contract  funds  will  not  be 
transferred  but  will  remain  vested  in  the 
Government. 

§  12-70.602     Conditions  of  transfer. 

In  research  contracts  with  eligible  In- 
stitutions and  organizations,  the  Con- 
tracting Officer  may,  upon  his  own  initia- 
tive or  upon  the  request  of  the  con- 
tractor, transfer  title  to  equipment  at 
any  time  during  the  term  of  the  contract 
or  upon  its  completion  or  termination. 
All  transfers  of  title  must  be  based  upon 
a  written  determination  by  the  Contract- 
ing Officer  that  transfer  with  respect  to 
the  specific  itons  of  equipment  is  con- 
sistent with  the  best  interests  of  the  De- 
partment. Until  such  time  as  title  has 
been  transferred,  the  property  will  be  ad- 
ministered and  controlled  as  "Govern- 
ment property"  in  accordance  with  this 
part  and  DOTPR  Supplement  1.  Upon 
transfer,  such  equipment  ceases  to  be 
"Government  property";  however,  the 
transfer  of  title  will  be  subject  to  the 
terms  and  conditions  of  the  contract  and 
the  requirements  described  in  DOTPR 
Supplement  1. 

§  12-70.603     Contracts      performed      at 
government  installations. 

Notwithsttinding  the  provisions  of 
§  12-70.602  of  this  part,  when  the  con- 


tractor is  performing  at  a  Government 
installation  and  there  will  be  a  continu- 
ing need  for  the  equipment  at  that  loca- 
tion following  completion  of  the  contract, 
title  to  such  equipment  will  not  be  vested 
in  or  transferred  to  the  contractor. 

Subpart  12-70.7 — Disposition  of  Excess 
and  Residual  Contract  Inventory 

§  12-70.701      General. 

.  (a)  Disposition  of  excess  and  residual 
contract  inventory  (hereinafter  referred 
to  as  "contract  inventory")  must  be  ac- 
complished in  a  timely  manner  and  in 
accordance  with  statutory  and  regula- 
tory requirements.  Regulations  govern- 
ing the  disposition  of  contract  inventory 
are: 

(1)  Federal  Procurement  Regtilations 
iPPR).  Part  1-8; 

(2)  Federal  Property  Management 
Regulations  (PPMR),  Parts  101-43 
through  101-45; 

(3)  £>OT  Procurement  Regulations 
(DOTPR) ;  and 

(4)  Other  DOT  regulations  as  refer- 
enced herein. 

All  actions  taken  by  Contracting  Officers 
with  respect  to  disposition  of  contract 
inventory  must  be  in  strict  conformance 
with  the  above  cited  regulations. 

(b)  Contracting  Officers  will  issue  dis- 
position instructions  expeditiously  upon 
receipt  of  acceptable  contract  Inventory 
reports.  Contracts  involving  Govern- 
ment property  cannot  be  closed  out  until 
all  residual  property  has  been  accounted 
for  and/or  disposed  of  and  the  Govern- 
ment property  file  of  the  contract  specif- 
ically noted  to  that  effect. 

(c)  The  disposal  of  nonseverable 
property  will  be  governed  by  the  pro- 
visions set  forth  in  DOTPR  I  12-70.302. 

§  12-70.702     Application  of  FPR,  FPMR 
and  other  DOT  regulationB. 

(a)  FPR  Subpart  1-8.5  sets  forth  pol- 
icies and  procedures  for  the  disposition 
of  termination  inventory  and  may  also 
be  used  for  the  disposition  of  contract 
inventory  generally.  Pursuant  to  the  au- 
thority contained  in  FT*R  l-«.000.  FPR 
Subpart  1-8.5  will  be  utilized  by  the  De- 
partment for  the  disposition  of  contract 
inventory  generally. 

(b)  FTR  Subpart  1-8.5  incorporates  by 
reference  various  requirements  and  pro- 
cedures of  the  FPMR  pertaining  to  dis- 
position of  Government  property,  s<Mne 
of  which  are  optional  in  nature  insofar 
as  contract  inventory  is  concerned.  How- 
ever, it  is  the  policy  of  the  Department, 
with  respect  to  paragraphs  (e)  through 
(h)  of  $  12-70.70^  to  effect  disposition  of 
ctmtract  inventory  in  accordance  with 
the  same  requirements  and  procedures 
set  forth  in  the  FPMR  for  disposition  of 
other  Government  excess  or  surplus 
property. 

(c)  The  reporting  and  screening  of 
contract  Inventory  for  possible  redistri- 
bution within  DOT  will  be  accomplished 
In  the  same  manner,  and  to  the  same 
extent,  as  required  for  other  types  of  ex- 
cess property.  Procedures  applicable  to 
such  reporting  and  screening  will  be 
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prescribed  in  issuances  published  under 
the  Department's  Internal  management 
directives  system. 

§  12-70.703      Reports  of  contract  inven- 
tory. 

Requirements  and  procedures  for  the 
submission  of  contract  inventory  reports 
by  contractors  are  set  forth  in  DOTPR 
Supplement  1.  Procedures  applicable  to 
the  processing  of  such  reports  by  Con- 
.tracting  Officers  are  set  forth  in  PER 
S}ibpart  1-8.5. 

§  12—70.704     Disposition     methods    and 
priorities. 

Subject  to  the  Government  exercising 
^  its  rights  to  require  delivery  of  any  items 
of  contract  inventory  to  satisfy  known 
Qovemment  requirements,  contract  in- 
"ventory  will  be  disposed  of  by  the  follow- 
ing methods  in  the  priority  indicated : 

(a)  Purchtise  or  retention  of  contrac- 
tor acquired  property  at  cost  by  prime 
contractor  or  subcontractors  (see  FPR 
Subpart  1-8.5) ; 

(b)  Return  of  contractor  acquired 
property  to  suppliers  (see  FPR  Subpart 
1-8.5) ; 

(c)  Reassignment  within  the  procur- 
ing activity  (see  §  12-70.702(c) ) ; 

(d)  Redistribution  within  IX>T  (see 
§  12-70.702(0; 

<e)  Utilization  by  other  Government 
agencies  (see  FPMR  Parts  101-32  and 
101-43) : 

(f)  Donation  to  eligible  donees  (see 
FPMR  Part  101-44) ; 

(g)  Sale — including  purchase  at  less 
than  cost  by  prime  or  subcontractor  (see 
FPMR  Part  101-45) ; 

(h)  Abandonment  or  destruction  (see 
FPMR  Part  101^5). 

Subpart  12-70.8 — Contract  Closure 

§  12-70.801      Actions    by    the    property 
adminislralor. 

(a)  Upon  completion  or  termination 
of  a  contract,  the  Projierty  Administra- 
tor must  monitor  the  actions  of  the  con- 
tractor and  the  Government  with  respect 
to  the  return,  transfer,  or  other  dispo- 
•  sitlon  of  Government  property.  Prior  to 
closing  of  the  contract,  the  Property 
Administrator  will  determine  that: 

(1)  All  Government  property  provided 
under  the  contract  has  been  properly 
accounted  for; 

(2)  Disposition  of  Government  prop- 
erty has  been  properly  accomplished  and 
documented ; 

(3)  Adjustment  documents,  including 
request  of  the  contractor  for  relief  from 
responsibility,  have  been  processed  to 
completion; 

(4)  Proceeds  from  disposals  or  other 
property  transactions,  including  adjust- 
ments, have  been  properly  credited  to 
thft  contract  or  paid  to  the  Government 
as  directed  by  the  Contracting  Officer; 

(5)  All  questions  as  to  title  to  prop- 
erty fabricated  or  acquired  under  the 
contract  have  been  resolved  and  appro- 
priately docimiented;  and 

(6)  The  Contract  Property  Control 
Pile  is  complete  and  ready  for  retire- 
ment. 
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(bi  Upon  completion  of  the  above  ac- 
tions, the  Contract  Property  Control 
PDe  will  be  annotated  accordingly  and 
retired  with  the  contract  file. 

Subpart  12-70.9 — Contract  Clauses, 

Government  Property  i 

§  12-70.901      Contract  clauses. 

Contract  clauses  and  guidance  as  to 
their  use  in  specific  types  of  contracts 
may  be  found  in  the  following  sections: 

(a)  12-7.151-2  Fixed  Price  Supply 
Contracts, 

(b)  12-7.5002-16  Cost  Reimbursement 
Type  Supply  Contracts,  i 

(c)  12-7.5102-2  Fixed  Price  ResearcH 
and  Development  Contracts, 

(d)  12-7.5202-15  Cost  Reimbursement 
Type  Research  and  Development  Con- 
tracts, 

(e)  12-7.650-7  Fixed  Price  Construc- 
tion Contracts. 

(f)  12-7.5002-16  Cost  Reimbursement 
Type  Construction  Contracts, 

(g)  12-7.5601-9  Fixed  Price  Vessel  Re- 
pair, Alteration  or  Conversion  Contracts. 

DrPARTMENT      OF      TRANSPORTATION,      PROCURE- 
MENT Reguuvtions,  Supplement  1 

MANUAL  FOR  CONTROL  OP  PROPERTY  IN 

POSSESSION    OF    CONTRACTORS 

I 

Part  1 — Introduction     ^ 

Sl-100    General. 

Sl-lOl     Definitions. 

Sl-102  Segregation  or  Commingling  of  Gov- 
ernment Property  and  Contrac- 
tor's Property. 

Sl-103  Written  Property  Control  Proce- 
dures. 

Sl-104  Audit  of  Property  Control  Systeni 
and  Accounts. 

j     Port  2 — Contractor's  Responsibility 

Sl-200    General. 

81-201     Assumption  of  Responsibility. 

Sl-202     Evidence  of  Receipt  of  Government 

Property. 
Sl-208    Report    of    Property    Purchased    or 

Fabricated. 
Sl-204     Discrepancies  Incident  to  Shipment. 
Sl-205     Relief  from  Responsibility. 
Sl-206    Contractor's  Liability. 

Part  3 — Records  of  Government  Property 


Sl-300 
Sl-301 
Sl-302 
Sl-303 

Sl-304 
Sl-305 
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General. 

Pricing.  ' 

Records  of  Material. 

Records  of  Noncapitalized  Equip- 
ment. 

Records  of  (Capitalized  Equipment. 

Records  of  Real  Property. 

Records  of  Scrap  and  Salvage. 

Records  of  Related  Data  and  Infor- 
mation. 

Records  of  Completed  Products. 

Financial  Control  Accounts  and  Re- 
ports. 

Part  4 — Identification 

SI-400    General. 

Sl-401     Material  and  Noncapitalized  Equip- 
ment. 
Si-402     Capitalized  Equipment. 

Part  5 — Physical  Inventories 

Sl-SOO    General. 

SI— 501     Annual  Inventories. 
Sl-^02     Reporting  Results  of  Annual  Inven- 
tories. 
81-503    Inventories    Upon    Termination    or 
I  Completion. 


Part  6 — Care,  Maintenance  and  Utilization 

S1-6(X)     General. 

Sl-601     Contractor's  Maintenance  Program. 

Sl-602     Utlilzatlon  of  Government  Property. 

Sl-603  Property  In  Possession  of  Subcon- 
tractors. 

Sl-604  Property  Excess  to  Contract  Re- 
quirements. 

Part  7 — Passage  of  Title  to  Equipment 
Under  Research  Contracts 

Sl-700    General. 

Sl-701     Conditions  of  Transfer. 

Sl-702     Contractor's  Obligations. 

Exhibit  A — Property  Condition  Codes 

Part  1 — Introduction 

Sl-100     General. 

(a)  This  Manual  sets  forth  the  basic  re- 
quirements to  be  followed  by  contractors  In 
establishing  and  maintaining  control  over 
Government  property  provided  pursuant  to 
the  terms  of  contracts  with  the  Department 
of  Transportation.  To  to  extent  of  any  Incon- 
sistency between  this  Manual  and  the  terms 
of  the  contract  under  which  the  Government 
property  Is  provided  the  terms  of  the  con- 
tract win  govern.  The  contractor  shall  be 
directly  responsible  for  and  accountable  for 
all  Government  property  In  accordance  with 
the  provisions  of  the  contract.  Including 
property  provided  under  such  contract  which 
may  be  in  the  possession  or  control  of  a 
-  subcontractor. 

lb)  Pursuant  to  the  terms  of  a  contract, 
the  Government  may  acquire  a  Hen  qr  title 
to  property  upon  the  making  of  partial,  ad- 
vance, or  progress  payments  to  the  con- 
tractor, property  to  which  the  Government 
has  acquired  a  Hen  or  title  solely  as  a  result 
of  such  payments  will  not  be  subject  to  the 
proviarons  of  this  Manual.  When  Hen  or  title 
Is  acquired  solely  aa  a  result  of  such  pay- 
ments, the  provisions  of  the  partial,  advance, 
or  progress  payments  clauses  will  apply, 
including  any  modifications  to  such  clauses 
as  may  be  contained  In  the  contract. 

(c)  The  contractor  shall  establish  and 
maintain  a  system  (In  accordance  with  the 
provisions  of  this  Manual)  to  control,  protect, 
preserve,  and  maintain  all  Government  prop- 
erty. This  system  shall  be  reviewed  and,  tf 
satisfactory,  approved  In  writing  by  the  as- 
signed Property  Administrator.  The  con- 
tractor shall  maintain  and  make  available 
such  records  as  are  required  by  Part  3  of  this 
Manual  and  must  account  for  all  Govern- 
ment property  until  reUeved  of  responsibility 
therefor  in  accordance  with  Part  2  of  this 
Manual.  Liability  for  loss,  damage,  or  exces- 
sive use  of  property  In  a  given  instance  will 
necessarily  depend  upon  all  the  circum- 
stances surrounding  the  particular  case  and 
must  be  considered  and  determined  In  ac- 
cordance with  the  provisions  of  the  contract. 
The  contractor  shall  furnish  all  necessary 
data  to  substantiate  any  request  for  dis- 
charge from  responsibility. 

(d)  The  contractor  shall  require  any  of  his 
subcontractors  who  are  provided  Government 
property  under  the  prime  contract  to  comply 
with  the  provisions  of  this  Manual,  Pro- 
cedures for  assuring  subcontractor  compli- 
ance shall  be  included  in  the  contractor's 
approved  property  control  system. 

(e)  In  the  event  any  portion  of  the  con- 
tractor's property  control  system  is  found 
to  be  Inadequate  upon  review  by  the  Prop- 
erty Administrator,  any  necessary  corrective 
action  shall  be  accomplished  by  the  con- 
tractor prior  to  approval  of  the  system. 

(f )  When  Government  property  is  disclosed 
to  be  in  the  possession  or  control  of  the 
contractor  but  not  provided  in  accordance 
with  the  provisions  of  any  contract,  the 
contractor  shall,  as  promptly  as  possible,  (1) 
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record  such  property  according  to  the  estab- 
lished property  control  procedure,  and  (2) 
furnish  the  Property  Administrator  with  all 
known  circumstances  and  factual  data  per- 
taining to  Its  receipt  and  a  statement  as  to 
whether  there  is  a  need  for  retention  of  such 
property. 

(g)  The  Contractor  shall  report  to  the 
Property  Administrator  all  Government  prop- 
erty In  excess  of  the  amounts  needed  to  com- 
plete full  performance  under  the  contract 
pursuant  to  which  It  was.  provided,  or  other 
existing  contracts  which  authorize  the  use 
of  such  property,  within  30  days  after  dis- 
closure of  the  condition. 

81-101     Definitions. 

As  used  in  the  Manual:  (a)  "Accessory 
item"  means  an  Item  which  facUltates  or  en- 
hances the  operation  of  equipment  but  which 
Is  not  essential  for  its  operation,  such  as 
remote  control  devices. 

(b)  "Auxiliary  item"  means  an  Item  with- 
out which  the  basic  unit  of  equipment  can- 
not operate,  such  as  motors  for  pumps  and 
machine  tools. 

(c)  "Capital  property"  means  real  property 
and  capitalized  equipment. 

(d)  "Capitalized  equipment"  means  per- 
sonal property  of  a  nonexpendable  nature 
having  a  unit  acquisition  cost  of  $200  or 
more. 

(e)  "Custodial  records"  means  written 
memoranda  or  Identifying  checks  of  any  de- 
scription or  type  used  to  control  Items  Issued 
from  tool  cribs,  tool  rooms,  stockrooms,  *tc., 
such  as  requisitions.  Issue  hand  receipts,  tool 
checks,  stock  record  books,  etc. 

(f)  "Discrepancies  Incident  to  shipment" 
means  all  deficiencies  Incident  to  shipment  of 
Government  property  to  or  from  a  contrac- 
tor's facility  whereby  differences  exist  be- 
tween the  property  purported  to  have  been 
shipf>ed  and  the  property  actually  received. 
Such  deficiencies  Include,  but  are  not  limited 
to.  loss,  damage,  destruction,  improper  status 
and  condition  coding,  error  in  Identity  or 
classification,  and  improper  consignment. 

(g)  "Educational  or  other  nonprofit  orga- 
nization" means  any  ccMiporatlon,  foundation, 
trust,  or  other  Institution  operated  for  sci- 
entific or  educational  purposes,  not  organized 
for  profit,  not  any  part  of  the  net  earnings 
of  which  inures  to  the  profit  of  any  private 
shareholder  or  individual. 

(h)  "Government  property"  means  all 
property,  both  real  and  personal,  owned  by 
or  leased  to  the  Government  or  acquired  by 
the  Government  under  the  terms  of  a  con- 
tract. However,  the  term  "Government  prop- 
erty" does  not  Include  property  to  which  the 
Government  has  acquired  a  Hen  or  title  solely 
as  a  result  of  partial,  advance,  or  progress 
payments.  Government  property  Includes 
both  Government-furnished  propierty  and 
contractor-acquired  property  as  defined 
below: 

(1)  Government-furnished  property  Is 
property  in  the  possession  of,  or  acquired 
directly  by.  the  Government  and  subse- 
quently delivered  or  otherwise  made  available 
to  the  contractor. 

(2)  Contractor-acquired  property  is  prop- 
erty procured  or  otherwise  provided  by  the 
contractor  for  the  performance  of  a  contract, 
title  to  which  Is  vested  in  the  Government. 

(1)  "Individual  Item  record"  means  a  sepa- 
rate card  for  or  document  utilized  to  account 
for  one  Item  of  property. 

(J)  "Material"  means  property  whloh  may 
be  Incorporated  Into  or  attached  to  an  end 
Item  to  be  delivered  under  a  contract  or 
which  may  be  consumed  or  expended  In  the 
performance  of  a  contract.  It  Includes,  tout 
Is  not  limited  to.  raw  and  processed  material, 
parte,  components,  assemblies,  and  small 
tools  and  supplies  which  may  be  consumed 
in  normal  use  in  the  performance  of  a  con- 


tract. It  also  Includes  Items  of  a  nonexpend- 
able nature  with  a  unit  acquisition  cost  of 
less  than  $50.  unless  the  Government  has 
designated  any  such  Items  to  be  classified  as 
noncapitalized  equipment. 

(k)  "Noncapitalized  equipment"  means 
p>ersonal  property  of  a  nonexpendable  nature 
having  a  unit  acquisition  cost  of  $60  or  more 
but  less  than  $200,  and  other  items  of  per- 
sonal property  regardless  of  cost  when  so 
designated  by  the  Government. 

(1)  "Nonexpendable"  mean5  Items  of  Gov- 
ernment personal  property  which : 

(1)  Have  a  unit  acquisition  cost  of  S50.00 
or  more ; 

(2)  Have  a  life  expectancy  of  one  year  or 
more; 

(3)  Retain  their  identity  when  put  into 
use;  and 

(4)  Are  not  consumed  in  the  performance 
of  work  on  the  contract. 

(m)  "Property  account"  means  the  official 
records  of  the  Government  property  provided 
to  a  contractor  which  are  established  and 
maintained  under  the  provisions  of  this  Man- 
ual. Separate  property  accounts  will  be  main- 
tained on  an  individual  contract  basis. 

(n)  "Property  Administrator"  means  the 
Individual  designated,  In  writing,  by  appro- 
priate authority  to  administer  the  contract 
requirements  and  obligations  relative  to  Gov- 
ernment property.  He  Is  an  authorized  repre- 
sentative of  the  Contracting  Officer.  When  a 
specific  individual  has  not  Ijeen  designated 
as  Property  Administrator,  the  Contracting 
Officer  Is  the  Property  Administrator. 

(0)  "Provide"  as  used  In  the  context  of 
such  phrases  as  "Government  properly  pro- 
vided to  the  contractor"  and  "Government- 
provided  property,"  means  eltlier  to  furnish. 
as  In  "Government-furnished  property,"  or 
to  acquire,  as  In  "contractor-acquired  prop- 
erty." 

(p)  "Real  property"  for  purposes  of  ac- 
counting classification  means : 

(1)  Land  and  rights  therein; 

(2)  Ground  Improvements; 

(3 )  Utility  distribution  systems; 

(4)  Buildings;  and 

(5)  Structures. 

(q)  "Salvage"  means  property  which  be- 
cause of  its  worn,  damaged,  deteriorated  or 
Incomplete  condition,  or  specialized  nature, 
has  no  reasonable  prospect  of  sale  or  use  as 
serviceable  property  without  major  repairs  or 
alterations,  but  which  has  some  value  in 
excess  of  Its  scrap  value. 

(r)  "Scrap"  means  property  that  has  no 
reasonable  prospect  of  being  sold  except  for 
the  recovery  value  of  Its  basic  material  con- 
tent. 

(s)  "Stock  record"  means  a  perpetual  in- 
ventory form  of  record  which  sho*s.  by  no- 
menclature, the  quantities  received  and  Is- 
sued and  the  balances  on  hand. 

(t)  "Utility  distribution  system"  means  a 
system  (including  distribution  and  transmis- 
sion lines,  substations,  and  Installed  equip- 
ment forming  an  Integral  part  of  the  sys- 
tem), by  which  gas.  water,  steam,  electricity, 
sewage,  or  other  utility  'jervlces  are  trans- 
mitted between: 

( 1 )  Outside  of  the  building  or  structure  in 
which  the  services  are  used,  and 

(2)  The  point  of  origin  or  disposal,  or  the 
connection  with  some  other  system. 

Sl-102     Segregation     or     CommingUng     of 
G0T>emment  Property  and  Contractor's 
Property. 
Ordinarily,  Government  property,  particu- 
larly material,  should  be  segregated  and  kept 
physically   separate   from   contractor-owned 
property  at  all   times.   However,   when  ad- 
vantageous to  the  Government  and  consist- 
ent with   the  contractor's  authority  to  use 
such     property,      the     property     may     be 
commingled; 


(1)  When  the  Government  property  is 
clearly  identified  and  recorded  as  Govern- 
ment property;  or 

(2)  When  scrap  of  a  uniform  nature  Is 
produced  from  both  Government -owned  and 
contractor-owned  materials  and  physical 
segregation  Is  impracticable,  or  when  scrap 
produced  from  Government-owned  mate- 
rials is  insignificant  In  consideration  of  the 
cost  of  segregation  and  control;  or 

(3)  When  otherwise  approved  by  the  Prop- 
erty Administrator. 

Sl-103     Written     Property     Control     Proce- 
dures. 

It  is  normal  contractor  practice  to  pro- 
vide for  the  control  of  property  by  means 
cf  written  procedures  that  communicate  the 
organization's  standards,  techniques,  and  in- 
structions to  operational  personnel  for  uni- 
form application.  However,  depending  on 
the  number  of  contractor  employees  and 
the  nature,  quantity,  and  value  of  the  prop- 
erty, a  contractor  may  not  have  a  need  for 
written  procedures  for  effective  management 
of  Government  property.  Immediately  sifter 
the  award  of  an  Initial  contract  Involving 
property,  the  contractor  shall  forward  to 
the  Property  Administrator  the  name,  title, 
address,  and  telephone  number  of  the  con- 
tractor's representative  to  contact  for  re- 
view and  discussion  of  the  proposed  prop- 
erty control  system.  If  the  Property  Admin- 
istrator determines  that  written  property 
control  procedures  are  not  required,  the 
contractor   will    be   so   advised. 

Sl-104    Audit  of  Property  Control  System 
and  Accounts. 

The  contractor's  Government  property 
control  system  and  accounts  will  be  audited 
by  the  Government  as  frequently  as  condi- 
tions warrant.  Audits  may  take  place  at  any 
time  during  the  performance  of  the  con- 
tract, upon  completion  or  termination  of 
the  contract,  or  at  any  time  thereafter,  dur- 
ing the  period  the  contractor  is  required 
to  retain  such  records.  The  contractor  shall 
make  all  such  records.  Including  correspond- 
ence related  thereto,  available  to  the 
auditors. 

Part  2 — Contractor's  Responsibility 
Sl-200    General. 

This  part  covers  to  the  extent  not  other- 
wise provided  in  the  contract :  ( 1 )  The  duties 
and  responsibilities  of  the  contractor  with 
respect  to  Government  property;  (2)  the 
obligations  of  the  contractor  with  respect 
to  the  control  of  Government  property,  both 
physically  and  administratively:  and  (3) 
the  liability  of  the  contractor  for  Govern- 
ment property  lost,  damaged,  or  destroyed, 
or  for  which  the  contractor  Is  otherwise 
unable  to  account. 

Sl-201     Assumption  of  Responsibility. 

A  contractor  is  responsible  for  all  Gov- 
ernment property  In  his  possession  or  con- 
trol in  accordance  with  the  terms  of  the 
contract,  including  property  provided  under 
such  contract  which  may  be  In  the  posses- 
sion or  control  of  a  subcontractor.  Sources 
from  which  Government  property  may  be 
furnished  or  acquired  are  as  follows: 

(a)  Shipments  from  Government  Activi- 
ties or  Other  Sources.  Government  property 
may  be  shipped  to  a  contractor  from  agen- 
cies of  DOT,  other  Government  activities, 
other  contractors,  or  suppliers.  For  the  pur- 
pose of  this  Manual,  the  contractor  becomes 
responsible  for  such  property  upon  deUvery 
of  the  property  Into  his  custody  or  control. 
The  Government  will  furnish  the  contractor 
with  copies  of  documents  necessary  to  per- 
mit the  contractor's  property  records  to  ac- 
curately reflect  the  transaction. 
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(b)  Direct  Purchase  by  the  Contractor. 
For  purposes  of  property  control  within  the 
scope  of  this  Manual.  It  will  be  considered 
that  property  purchased  by  the  contractor, 
for  which  reimbursement  Is  to  be  requested, 
becom«  Government  property  upon  Its  re- 
ceipt by  the  contractor.  However,  this  pro- 
vision will  not  be  deemed  to  alter  or  modify 
contractual  provisions  relating  to  passage 
of  title.  Direct  purchases  will  be  subject  to 
ft  determination  by  the  contractlrg  officer 
that  the  items  are  allocable  to  the  contract 
involved  and  are  reasonably  necessary  there- 

tou 

(c)  Withdrawal  from  Qontractor-Owned 
Stores.  For  purposes  of  property  control, 
within  the  scope  of  this  Manual,  property 
withdrawn  from  contractor-owned  stores, 
for  direct  charge  to  the  contract,  will  be  con- 

.  sldered  Government  property  at  the  time  of 
approval  of  the  claim  for  reimbursement, 
or  at  the  time  of  Issuance  for  use  of  such 
property  for  the  performance  of  the  contract, 
whichever  Is  earlier. 

(d)  Contract  Provinions.  Termination.  Con- 
tract Changes.  Pursuant  to  specific  contrac- 
tual provisions  or  as  a  result  of  termina- 
tion of  a  contract,  or  change  orders  issued 
vmder  a  contract,  the  Government  may  ac- 
quire title  to  property.  For  purpo«^es  of  prop- 
erty control,  such  property  will,  unless  other- 
wise provided  by  the  contract,  be  considered 
Government  property  upon  acceptance  of 
title  by  the  Government. 

SI -202    Evidence  of  Receipts  of  GorernmeTU 
Properly. 

Immediately  upon  receipt  of  any  Govern- 
ment-furnished property  the  contractor  shall 
sign  and  return  the  Government  transfer 
document  to  the  Property  Administrator.  For 
contractor-acquired  capital  property,  the 
contractor  shall  submit  reports  In  accord- 
ance with  SI  -203  of  this  Manual. 

Sl-203     Report    of    Property    Purchased    or 
Fabricated. 

As  a  condition  to  reimbursement  of  costs 
Incurred  in  the  purchase  or  fabrication  of 
capital  property,  the  contractor  shall  sub- 
mit Itemized  reports  of  such  purchases  or 
fabrications.  Each  Item  shall  be  adequately 
described,  including  unit  cost.  Reports  shall 
be  provided  by  the  contractor  not  later  than 
the  time  he  submits  his  application  for  pay- 
ment (public  voucher)  for  the  property. 
Upon  request  of  the  Government,  the  con- 
tractor shall  submit  supporting  data  for  any 
material  cost  or  noncapitalized  equipment 
Included  in  the  voucher. 

Sl-204     Discrepancies  Incident  to  Shipment. 

fa)  Government  -  Furnished  Property. 
When  overages,  shortages,  or  damages  are  dis- 
covered upon  receipt  of  Government-fur- 
nished property,  the  contractor  shall  provide 
a  statement  of  the  condition  ard  the  appar- 
ent causes  to  the  Property  Administrator. 
When  the  quantity  or  description  of  property 
received  by  a  contractor  differs  from  the 
quantity  or  description  denoted  as  shipped 
on  the  Government  transfer  document,  only 
that  quantity,  or  property,  actually  received 
shall  be  recorded  on  the  ofllclal  records  of 
the  contractor. 

(b)  Contractor  -  Acquired  Property.  The 
contractor  shall  take  all  actions  necessary  to 
adjust  shortages,  overages,  or  damages  In 
shipment  of  contractor-acquired  property 
from  a  vendor  or  supplier  except  In  thof e  In- 
stances where  the  shipment  has  moved  via 
Government  bill  of  lading  and  carrier  lia- 
bility Is  indicated.  In  the  latter  event,  the 
contractor  sh^ll  report  the  Instance  In  ac- 
cordance with  paragraph  (a)  of  this  section. 
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Sl-205     Relief  from  Responsibility. 

Subject  to  specific  instructions  of  the  Con- 
tracting Officer,  and  unless  otherwise  pro- 
vided for  In  the  contract,  the  contractor  will 
be  relieved  of  his  property  control  respon- 
sibility for  Government  property  by  the 
fiol  lowing: 

(1)  Consumption  of  Property  in  the  Per* 
formance  of  the  Contract.  To  the  extent  that 
the  Property  Administrator  determines  that 
property  has  been  consumed  or  expended 
ior  proper  purpose  and  in  reasonable 
amounts  in  the  performance  of  the  contract; 

(2)  Shipment  of  Government  Property 
from  a  Contractor's  Faclity.  When  Govern, 
ment  property  Is  shipped  from  the  contrac- 
tor's facility  (except  when  shipment  Is  to  a 
subcontractor  or  other  location  of  the  con- 
tractor) pursuant  to  the  instructions  of  the 
Contracting  Officer  or  the  Property  Admlnls. 
trator; 

•  (3)  Retention  by  the  Contractor.  Whea 
the  contractor  retains,  with  Contracting  Offi- 
cer approval.  Government  property  for  which 
the' Government  has  received  consideration; 

(4)  Sale  of  Property.  For  Government 
property  sold  pursuant  to  instructions  of  the 
Contracting  Officer  or  the  Property  Admin, 
istrator,  provided  that  proceeds  from  such 
sale  have  been  received  by  or  credited  to  the 
Government; 

(5)  Determination  by  the  Contracting 
Officer.  For  Government  property  which  le 
lost,  damaged,  destroyed,  or  consumed  ia 
excess  of  that  normally  anticipated  in  a  man- 
ufacturing, processing,  or  research  operation, 
and  for  which  the  Contracting  Officer  has  de- 
termined the  extent  of  liability.  If  any.  of 
the  contractor;  Pr or ided,  That: 

(I)  Such  determination  Is  furnished  t© 
;he  contractor  In  writing: 

(II)  The  Government  has  been  reimbursefl 
tvhere  required  by  the  determination;  and 

(Hi)  Proper  disposition  of  property  ren- 
dered unserviceable  by  damage  has  been  ac- 
complished, and  appropriate  cross-reference 
Is  recorded  on  the  determination  as  to  »hc 
shipping  documents  or  other  documents  evi- 
dencing disposal;  and 

(6>  Transfer  of  Title.  When  title  to  equip- 
ment has  been  transferred  to  the  contractor 
In  accordance  with  42  U.S.C.  1892  and  thereby 
ceases  to  be  Government  property.  However, 
certain  obligations  attach  to  contractor- 
owned  property  acouired  with  contract  fundB 
as  set  forth  in  Part  7  of  this  Manual.  i 

Sl-206     Contractor's  Liability.  I 

(a)  Property  Discrepancies.  Subject  to  the 
terms  of  the  contract,  the  contractor  may  be 
liable  when  shortages  of  Government  prop- 
erty are  disclosed  or  when  Government  prop- 
erty Is  lost,  damaged,  or  destroyed  or  when 
there  is  evidence  of  unreasonable  wear  or  de- 
terloratlon  or  un1u=tifiable  consumption  in 
the  performance  of  the  contract. 

(b)  Report  Requirements.  The  contractor 
shall  report  all  cases  of  loss,  damage,  or  de- 
struction of  Government  property  In  hl£ 
possession  or  control  to  the  Property  Admin- 
istrator as  soon  as  such  facts  become  known 
or  when  requested  by  the  Property  Admin- 
istrator. The  report  shall  contain  all  factual 
data  as  to  the  circumstances  surrounding 
such  loss,  damage,  or  destruction.  A  similar 
report  shall  be  furnished  when  completefl 
products  or  end  Items  are  lost,  damaged,  or 
destroyed  while  such  nroperty  is  In  the  pos- 
seoslon  or  control  of  the  contractor.  Any  lose 
that  may  be  due  to  theft  must  be  reported 
Immediately  to  the  local  police  and  the  near- 
est field  office  of  the  Federal  Bureau  of  In- 
vestigation by  the  contractor  or  subcon- 
tractor. 

(c)  Subcontractor's  Liability.  The  con- 
tractor shall  require  any  of  his  subcontrac- 


tors having  Government  property  In  their 
possession  or  control,  which  Is  accountable 
under  the  contract,  to  report  to  him  all  in- 
stances of  loss,  damage,  or  destruction  of 
such  Government  property.  F\irther  proced- 
ures shall  be  In  accordance  with  that  pre- 
scribed in  paragraphs  (a)  and  (b)  of  tbia 
section. 

Part  3 — Records  of  Government  Property 

31,-300     General. 

T'hls  part  establishes  minimum  require- 
ments for  records  to  be  established  and 
maintained  by  the  contractor  for  Govern- 
ment property  In  his  possession  or  control. 

(a)  Policy.  It  is  the  Government's  policy 
to  rely  upwn  contractor  property  control  rec- 
ords and  to  designate  and  use  such  records 
as  the  official  contract  records  unless  an  ex- 
ception has  been  authorized  due  to  special 
circumstances.  The  contractor  shall  estab- 
lish and  maintain  adequate  control  records, 
either  manual  or  mechanized,  in  accordance 
with  the  requirements  of  this  Manual  for  all 
Government  property  provided  under  a  con- 
tract. Including  property  provided  under 
such  contract  as  may  be  In  the  possession 
or  control  of  a  subcontractor.  When  the  sub- 
contractor has  a  property  control  system 
approved  by  the  Government  for.  Govern- 
ment property  provided  under  the  subcon- 
tractor's own  prime  contracts,  the  contractor 
will  utilize  records  created  and  maintained 
in  accordance  with  such  approved  system 
unless  otherwise  directed  by  the  Property 
Administrator. 

(b)  Financial  Control  System.  The  con- 
tractor's property  control  system  shall  pro- 
vide financial  accounts  for  Government 
property  (capital  and  noncapital)  in  the 
contractor's  jxjssesslon  or  control,  as  pre- 
scribed In  Sl-309(a)  of  this  Manual.  The 
system  shall  be  subject  to  Internal  control 
standards  and  be  supported  by  property  rec- 
ords In  the  manner  described  In  this  Part  3. 

(c)  Property  Records.  The  official  records 
shall  be  kept  in  such  condition  that  at  any 
stage  of  completion  of  the  work  under  a  con- 
tract the  status  of  Government  property  can 
be  readily  ascertained. 

(1)  Separate  property  records  for  each 
contract  shall  be  maintained.  Contractors 
shall  furnish  the  Property  Administrator 
with  the  name  and  title  of  the  individual 
who  will  have  cognizance  over  all  Govern- 
ment property  in  the  contractor's  possession 
and  who  will  be  responsible  for  maintenance 
of  property  records. 

(2)  Property  records  of  the  same  type 
which  would  have  been  established  for  com- 
pwnents  if  acquired  separately  shall  be  estab- 
lished for  such  usable  components  which  are 
permanently  removed  from  items  of  Govern- 
ment property,  as  a  result  of  modification,  or 
otherwise. 

(3)  The  contractor's  property  control  sys- 
tem shall  contain  an  adequate  locator  sys- 
tem or  techniques  to  permit  the  location  of 
ajiy  item  of  Government  property  within  a 
reasonable  period  of  time  after  request 
therefor. 

Sl-301     Pricing. 

Except  as  provided  in  paragraph  (a)  of 
this  section,  the  contractor's  property  con- 
trol system  shall  contain  the  unit  acquisi- 
tion price  for  each  item  of  Government  prop- 
erty recorded  therein.  It  is  a  recognized  prac- 
tice of  many  contractors  to  record  the  unit 
acquisition  price  of  property  on  other  than 
the  quantitative  Inventory  record,  thus  re- 
quiring the  use  of  supplementary  records 
to  ascertain  unit  prices.  Under  such  circum- 
stances, the  supplementary  records  contain- 
ing such  information  shall  be  identified  and 
recognized  as  a  portion  of  the  official  prop- 
erty records. 
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(a)  Contractor- Acquired  and  Contractor- 
Fabricated  Property.  The  Tunit  acquisition 
price  of  contractor-acquired  and  contractor- 
fabricated  property  shall  be  determln«)d -in 
accordance  with  the  system  establishes^  by 
the  contractor  in  conformance  with  generally 
accepted  accounting  principles  and  consist- 
ently applied.  Generally,  it  Is  desired  that 
sep^irate  unit  prices  be  applied  to  work-in- 
process  Items  fabricated  or  acquired  by  the 
contractor.  However,  if  the  contractor's  ac- 
counting systeni  is  acceptable  and  If  the 
maintenance  of  detailed  cost  records  results 
ia  excessive  accounting  cost  or  is  otherwise 
impracticable  considering  all  clrcum«t3inces, 
group  pricing  may  be  used  for  work-in-proc- 
ess inventory.  Processed  material,  fabricated 
parts,  components,  assemblies,  etc.,  charged 
to  the  contractor's  work-in-process  inven- 
tory, including  items  In  temporary  storage 
while  awaiting  processing,  may  be  considered 
as  work-in-process  for  tbe  piu"oo=e  of  compli- 
ance with  this  reaulrement.  Nothing  in  the 
foregoing  lessens  the  requirement  for  quan- 
titative property  controls  for  work-in-process 
necessary  for  tbe  proper  protection  of  the 
Government's  interest. 

(b)  Government-Furnished  Property.  The 
unit  acquisition  price  of  Government-fur- 
nished property  will  be  determined  by  t^e 
Government  and  furnished  to  the  contractor. 
TransDortatlon  and  Installation  co=ts  will 
not  be  considered  as  part  of  t>ie  unit  price 
for  this  Duroose.  Normally,  the  unit  price 
of  Government-furnl«hed  pronertv  will  be 
provided  on  t^e  transfer  document  covering 
phlnment  of  the  prooerty  to  the  contractor. 
In  the  event  the  unit  nrlce  is  not  nrovlded 
on  the  document,  action  will  be  ta^en 
throueh  the  Property  Administrator  to  obtain 
the  information. 

Sl-302     Records  of  Material. 

All  Government  material  furnished  to  the 
contractor,  as  well  as  other  material  to  which 
title  has  passed  to  the  Government  by  reason 
of  allocation  from  contractor-owned  stores 
or  purchase  by  the  contractor  for  direct 
charge  to  a  Government  contract  or  other- 
wise, shall  be  recorded  In  accordance  with 
the  contractor's  property  control  system,  as 
follows : 

(a)  Material  Issued  Directly  Upon  Receipt." 
(1)  Fixed-Price  Contracts.  In  the  case  of 
Government-furnished  material  which  is 
issued  directly  by  the  contractor  upon  receipt 
so  as  to  be  considered  consumed  under  the 
contrjict.  the  documents  evidencing  receint 
and  issue  maintained  by  the  contractor  will 
be  accepted  as  property  control  records. 

(2)  Cost-Type  Contracts.  For  material, 
whether  Government-furnished  or  contrac- 
tor-acquired, Issued  by  the  contractbr  di- 
rectly so  as  to  be  considered  consumed  under 
the  contract,  the  Government  Invoices,  con- 
tractor's purchase  documents,  or  other  docu- 
mentary evidence  of  acquisition  and  issue 
will  be  accented  as  adequate  property  records. 

(b)  Material  Maintained  in  Stocks.  For 
material  maintained  by  the  contractor  in 
stocks  or  stores,  t^^e  contractor's  property 
control  system  s^all  be  such  as  to  provide 
the  following  Information: 

(1)  Contract  number  or  equivalent  code 
designation: 

(2)  Nomenclature  or  description  of  Item 
(Including  National  Stock  Number  when 
available) ; 

(3)  Quantity  received; 

(4)  Quantity  issued: 

(5)  Balance  on  hand; 

(6)  Posting  reference; 

(7)  Date  received  or  Issued: 

(8)  Unit  price;  and 

(9)  Disposition  action  taken. 

(c)  Consolidated  Stock  Record.  When  a 
contractor  has  more  than  one  Government 


contract  under  which  Government  material 
is  provided,  a  consolidated  record  for  mate- 
rial may  be  authorized  by  the  F*roperty  Ad- 
ministrator: ^rorided.  Tne  total  quantity  of 
any  Item  Is  allocated  to  each  contract  by 
contract  number  and  each  requisition  of 
material  from  contractor-owned  stores  Is 
charged  to  the  contract  on  which  the  mate- 
rial is  to  be  used.  The  supporting  document 
or  Issue  slip  shall  show  the  contract  number 
or  equivalent  code  designation  to  which  the 
Issue  is  charged. 

(d)  Custodial  Records.  Custodial  records 
shall  be  maintained  for  sensitive  items,  tool 
crib  items,  guard  force  items,  protective 
clothing,  and  other  Items  for  the  use  of  Indi- 
viduals In  the  performance  of  their  work 
under  the  contract. 

Sl-303    Records   Of   Noncapitalized    Equip- 
ment. 

Except  where  individual  item  records  are 
necessary  for  effective  control,  calibration,  or 
maintenance,  sunmiary  stock  records  may  be 
maintained  for  noncapitaU2%d  equipment. 
The  contractor's  property  control  system  shall 
be  such  as  to  provide  the  following  minimum 
information : 

(1)  Contract  number  or  equivalent  code 
designation; 

(2)  Noun  name  of  the  item; 

(3)  Manufacturer  and  model/part  number 
(including  National  Stock  Number  when 
available) ; 

(4)  Quantity  received; 

(5)  Balance  on  hand; 

(6)  Posting  reference  and  date  of  transac- 
tion; 

(7)  Unit  price; 

(8)  Location;  and 

(9)  Disposition. 

In  addition,  where  appropriate  as  deter- 
mined by  the  Property  Administrator,  the 
serial  number  and  or  Government  identifica- 
tion number  for  each  item  shall  be  recorded 
in  a  permanent  manner  in  the  property  rec- 
ords and,  upon  disposition,  lined  out  or 
otherwise  deleted  from  the  record. 

Sl-304     Records   of   Capitalized   Equipment. 

(a)  Item  Records.  The  contractor  shall 
maintain  indi-ir'ual  Item  re-or-^s  (maiu\l 
or  mechanized)  of  each  item  of  Government- 
owned  capitalized  equipment  which  will  pro- 
vide the  following  minimum  Information: 

( 1 )  Name  of  the  equipment  manufacturer: 

(2)  Manufacturer's  model' part  number 
(Including  National  Stock  Number  when 
available) : 

(3)  Serial  number  and  year  built  (when 
available) :        ' 

(4)  Government  Identification  tag  num- 
ber; 

(5)  Noun  name  of  the  item; 

(6)  Acquisition  document  reference  and 
date: 

(7)  Location; 

(8)  DispK>sltion  document  reference  and 
date; 

(9)  Contract  number  or  equivalent  code 
designation;  and 

( 10)  Unit  price,  (Unit  pflce  will  be  reduced 
when  accessory  and  auxiliary  items  are  per- 
manently sepsu-ated  from  the  basic  item  of 
capltallssed  equipment.) 

(b)  Record  of  Accessory  and  Auxiliary 
Equipment.  Accessory  and  auxiliary  equip- 
ment which  is  attached  to  or  otherwise  a 
part  of  an  item  of  capitalized  equipment  or 
has  been  acquired  for  use  In  connection  with 
a  specific  item  shall  be  recorded  on  the  rec- 
ord of  the  item  of  capitalized  efuloment  In 
the  event  the  accessory  or  auxiliary  item  Is 
not  attached  to.  a  part  of,  or  acquired  for 
use  with  a  specific  item  of  capitalized  equip- 
ment, it  shall  be  recorded  as  Indicated  in 
Sl-303  or  Sl-304(a)  of  this  Manual. 


Sl-305     Records  of  Real  Property. 

The  contractor  shall  malntam  a  continu- 
ous itemized  record  of  the  description,  loca- 
tion, acquisition  cost,  and  disposition  of  all 
Government  real  property  including  unim- 
proved real  property,  all  alterations,  and  all 
construction,  whether  acquired  by  purchase, 
lease,  or  otherwise.  The  foregoing  records 
shail  be  complete,  show  the  original  cost  of 
the  property  and  Improvements  and  the  cost 
of  changes  and  additions  thereto,  and  l>e 
appropriately  c.assifled  as  Indicated  in  Sl-101 
if)  of  this  Manual. 

Sl-306     Records  of  Scrap  and  Salvage. 

Unle;>s  the  Property  Administrator  has  de- 
termined that  such  records  are  not  necessary, 
the  contractor  shall  main*aln  records  of  ail 
scrap  and  salvage  generated. 

I  a)  Records  of  Scrap.  The  contractor's 
property  control  system  shall  be  such  as  to 
provide  the  following  minimum  informa- 
tion: 

( 1 )  Contract  number.  If  practicable,  or 
equivalent  code  designation; 

( 2 )  Scrap  classification  ( material  content ) ; 

(3)  Quantity  on  hand: 

(4)  Unit  of  measure; 

(5)  Posting  reference  and  date  of  trans- 
action: and 

(6)  Disposition. 

(b)  Records  of  Salvage.  The  contractor's 
property  control  system  shall  be  such  as  to 
provide  the  following  minimum  Information: 

(1)  Contract  number,  if  practicable,  or 
equivalent  code  designation: 

(2)  Nomenclature  or  description  of  item 
(including  National  Stock  Nunrber,  If  avail- 
able ) ; 

(3)  Quantity  on  hand: 

(4)  Posting  reference  and  date  of  trans- 
action: and 

(5)  Disposition. 

SI -307     Records  of  Related  Data  and  Infor- 
mation. 

The  contractor  shall  maintain  property 
control  and  accountability  In  accordance 
with  sound  business  practice  with  respect  to 
manufacturing  or  assembly  drawings.  Instal- 
lations, operation,  repair,  or  maintenance 
Instructions,  or  other  similar  data  and  in- 
ormation  provided  to  the  contractor  by  the 
Government.  Other  requirements  set  forth  in 
this  Manual  are  not  applicable  to  such  prop- 
erty unless  specified  in  the  contract  or  re- 
quired by  the  Property  Administrator. 

S 1-308     Records  of  Completed  Products. 

The  contractor  shall  maintain  a  record  of 
all  completed  products  produced  under  the 
contract  as  follows: 

(a)  When  there  is  not  any  lapse  of  time 
t>etween  Government  Inspection  and  accept- 
ance of  the  completed  products  and  shipment 
from  the  contractor's  facility,  the  records 
shall,  as  a  minimum,  consist  of  a  summary  of 
quantities  accepted  or  shipped.  When  end 
items  are  accepted  by  the  Go\*ernment  and 
stored  with  the  contractor  awaiting  shipment, 
the  record  shall  Identify  quantities  stored, 
locition.  and  disposition  action 

(b)  On  contracts  which  provide  that  com- 
pleted products  are  to  be  retained  by  the  con- 
tractor for  further  use  under  the  contract,  or 
other  contracts,  such  Items  shall  be  consid- 
ered Government-furnished  property  upon 
acceptance  and  shall  be  recorded  as  pre- 
scribed in  this  part 

( c  \  When  completed  products  are  returned 
to  a  contractor  under  the  terms  of  a  warranty 
clause,  the  contractor  shall,  as  a  minimum. 
m.aintain  a  record  by  contract  setting  forth 
a  desrriptic^n  of  the  items  InvoK-ed.  quanti- 
ties received  and  returned  to  the  Government, 
and  such  other  pertinent  data  as  may  lae  re- 
quired to  permit  determination  that  a  proper 
accounting  for  all  property  has  been  made. 


FEDERAL  REGISTER,  VOL.   42,   NO.    18 — THURSDAY,   JANUARY   27,    1977 


5334 


PROPOSED  RULES 


the   performance  of   their   work   under   th« 
contract; 

(3)  Property  is  of  bulk  type  or  by  Its  slz« 
or  general  nature  of  packing  or  handling  pre- 
eludes  adequate  markings;  or 

(4)  The  property  Is  segregated  and  kept 
physically  separate  from  contractor-owned 
property  at  all  times. 


81-309     Financial  Control  Accounts  and  Re- 
ports. 

(*)  Control  System.  The  contractor's  prop- 
erty control  system  shall  be  such  as  to  pro- 
vide at  any  time  for  each  contract  the  dollar 
amount  of  Government  property  for  which  he 
Is  accountable  In  the  following  classifica- 
tions: 

(1)  Real  property;  Sl-402     Capitalised  Equipment. 

(2)  Capitalized  equipment;  (a)    Equipment  Identification.  Unless  al« 

(3)  Noncapitalized  equipment:  and  ready  marked  In  compliance  with  these  In* 

(4)  Material  maintained  In  stocks.  structions,  all  Government  capitalized  equip* 
The  contractors  accounts  shall  be  susceptl-  "«ept  shall  be  marked  by  the  contractor  with 
ble  to  reconciliation  in  totals  and  subtotals  "^Government  identification  number  except: 
as  to  whether  contractor-acquired  or  Govern-  ""^V"  ^}l\  «*«  ^  "^^"^  °^^^^^  equipment 

.  #,,„,.h«i  makes  It  Impracticable,  or  the  equipment  le 

meni-iumisnea.                                       accessory  or  auxiliary  and  attached  to  or  oth* 

(b)   Financial  Property  Reports.  The  con-  ^^wlse  a  part  of  an  item  of  capitalized  equlp- 

tractor  shall  prepare  a  report  as  of  July  31  ^^^t  and  Is  required  for  Its  normal  opera* 

each  year,  for  each  contract,  showing  the  dol-  ^^^^s.  In  which  case  such  Item  shall  be  en* 

larwnount  of  Government  real  property  and  ^^^^   ^^   described   on    the  record    of   the 

capitalized  equipment  in  the  possession  of  the  ^qyipn^ent  to  which  It  Is  attached  or  of  which 

contractor  ^d JiU  subcontractor*.  Reports  ^  ^^  otherwise  a  part.  Identification  shall  be 

'*"!?'  ^,?'!P*J*^  lVi!f  J"""!^  ^*^     iT  'frected  by  affixing  a  numbered  decal  direct 

and  shall  be  furnished  to  the  Property  Ad-  ^^^  equipment   or.  when  practicality  die 

mmistrator  not  later  than  September  15  each  by  using  indelible  Ink,  acid,  or  electric 

year.  Subcontract  reports  shall  be  consoU-  -t-h   steel  dies   or  anv  other  legible    nerma* 

dated  with  prime  contract  reports.  The  con-  '^^^^  ™L,i!f;,fJ  l^l  ^oTLI.  nl^;  ^I^ 

tractor  shall   certlfv  that  the   reoorts  have  ^^^-  conspicuous,  and  tamper  proof  method 

STecon^ne^  e^d'^a^  in  ^a^cf  ^th  thi  ^^'<=^  -*"  ^«»-"'y  t^»  equipment  with  the 

contract  property  records.  If  specifically  re-  ^^T^'Tf^^  ""°i?^'"  ^^^,^     *■«     «^ 

quested  by  the  Property  Admimstrntorf  the  ,^<^  .f"*?"""  °J  ^"^^^""^^  Z  ^'*<'"l!f^""°:i; 

Contractor  shall  submit  similar  reports  for  il^T    1'^»k°'^.'^*"  ^  *'"'*^  °"  ^?  ""*  f 

Government  noncapitalized  equipment  and  ^y  °^  the  item,  not  on  a  removable  part, 

material  maintained  in  stocks  ^°''  Practical  purposes,  identification  should 

T_ be  placed  where  it  Is  conspicuous  and  readily 

""""      '  visible   without   requiring   the   Item    to   be 

pro?>        taltil^d        Total  «oved  and  where  it  will  not  interfere  with 

frty          «iuir>-  t'h*  functioning,  especially  if  it  Is  a  sens*- 

ment  tlve  Instrujnent.  If  the  manufacturer's  Iden- 

tlfication  i^ate  or  label  is  in  a  readily  accea- 

Balanc*    b<HtiimlnK   of  *^^'*  position,  a  nositlon  immediately  abovp 

pariod or  below  It  is  preferable  to  any  other 

Acquisitions    duriiiR  _,    _„„      _             , 

•  period:  Sl-500     General. 

^nlshPd"'^"*..  .''"  This   part   esUbllshes  minimum   requlre- 

Contractor          ac- ments  for  the  physical  inventory  of  Govern- 

quired ment  property  In  the  possession  or  control 

Dispositions    durlni!  of  the  contractor, 
period: 

Oovemment      fur-                ,  Sl-501     Annual  Inventories 

nished : . 

Contractor   ac-  The  contractor  shall   perform  an  annual 

quired.      .       physical    inventory    of    the    following    cata- 

uaiancffiia  oi  penoa -     gorles  of  Government  property  in  his  posses- 
sion or  control  and  shall  require  such  inven- 

Part  4 — Identification  tones  of  any  subcontractors  that  are  in  po3- 

Sl-400    General  session    of    Government    property    provided 

'        ^           .                          .  under   the  contract:    (1)    Capital   property; 

This   part   establishes   minimum   require-  ,2)      noncapitalized     equipment;     and     (3) 

ments   for    the    identification   and    marking  niaterlal    maintained    in    stocks.    The    ccn- 

of  Government  property  in  the  possession  or  tractor's  procedures  for  the  performance  of 

control  of  the  contractor.  The  contractor  shall  ^^ual    physical    inventories    constitute    a 

Identify  and  record  all  Government  property  necessary  part  of  the  contractor's  property 

promptly  upon  receipt,  except  as  may  be  ex-  control    system.    For   the    purposes    of    this 

empted  by  this  part,  and  It  shaU  remain  so  Manual,     inventory     consists     of     sighting, 

identified.    Assigned    Government    property  tagging   or   marking,    deBcrlbing,   recordlnf. 

Identification  numbers  shall  be  recorded  on  ^^ji    reporting    the    property    involved,    and 

all  applicable  receiving  documents,  shipping  reconciling   the   inventory   results   with   tlie 

documents,  disposal  documents,  and  any  property  records. 
Other  documents  pertaining  to  the  property 
control  system.  Such  markings  shall  be  re- 
moved or  obliterated  from  the  property  in- 
volved when  Government  ownership  is 
terminated. 


81-502     fieporfinjf  Results  of  Annual  Inven- 
tories. 


81-401     Material  and  Noncapitalized  Equip- 
ment. 

All  Government  material  and  noncapital- 
ized equipment  shall  be  identified  as  Gov- 
ernment property  except  In  those  cases 
where: 

(1)  Material  or  noncapitalized  equipment 
of  the  same  type  at  the  same  location  Is  not 
owned  by  the  contractor,  his  employees,  or 
other  contracting  agencies; 

(2)  Adequate  physical  control  is  main- 
tained over  sensitive  Items,  tool  crib  Items, 
g^iard  force  items,  protective  clothing,  and 
other  items  issued  for  tise  by  individuals  in 


The  contractor^shall  promptly  submit  to 
the  Property  Administrator  Information  as 
follows : 

( 1 )  A  list  on  both  a  quantitative  and 
monetary  basis  of  all  discrepancies  disclosed 
by  the  Inventory  In  each  category  of  Govern- 
ment property; 

(2)  A  signed  statement  that  physical  in- 
ventory of  Government  property  under  tlie 
contract  was  completed  on  a  specified  date 
and  that  the  contractor's  official  property 
records  were  found  to  be  in  agreement  with 
the  physical  inventory  except  for  the  dis- 
crepancies noted;  and 

(3)  If  specifically  requested  by  the  Prop- 
erty Administrator,  a  list  of  all  items  of 
capital  prop>erty. 

I  I 


81-503     Inventories    Ujxm    Termination    or 
Completion. 

Immediately  upon  termination  or  comple- 
tion of  a  contract,  the  contractor  shall  per- 
form a  physical  Inventory  adequate  for  dis- 
posal purposes  of  all  Government  property 
applicable  to  the  terminated  or  completed 
contract.  Further,  the  contractor  shall  cause 
each  subcontractor  to  perform  a  physical 
Inventory  adequate  for  disposal  purposes  of 
all  Government  property  in  the  subcontrac- 
tor's possession  or  control  which  la  appli- 
cable to  the  terminated  or  completed  con- 
tract. Within  30  days  after  the  contract's 
completion  or  termination,  unless  the  (3on- 
tractlng  Officer  specifically  approvee  an  ex- 
tension of  time,  the  prime  contractor  shall 
submit  a  final  Inventory  of  Government 
property  (Including  subcontractor  prc^)erty) 
in  the  form  and  detail  as  prescribed  below: 

(a)  Form.  Separate  reports  are  required 
for  Government-furnished  property  and  for 
contractor-acquired  property  and  for  each 
of  the  following  property  categories: 

(1)  Real  Property; 

(2)  Capitalized  Equipment; 

(3)  Noncapitalized  Equipment; 

(4)  Materials; 

(5)  Salvage;  and 

(6)  Scrap. 

(b)  Details  Required.  Each  Item  of  capital 
property  must  be  completely  identified  with 
sufficient  detail  to  permit  verification  by 
reference  to  the  covering  reimbursement 
voucher  or  (if  furnished  by  the  Government) 
shipping  or  other  documents.  To  the  extent 
to  which  they  apply,  the  following  particulars 
are  required  for  all  items : 

(1)  Commercial  description,  adequate  for 
screening  and  disposal  purposes; 

(2)  Make,  model,  type,  serial  number,  and 
National  Stock  Number  when  available; 

(3)  Government  identification  number; 

(4)  Quantity; 

(5)  CkJst; 

(6)  Condition  (use  codes  listed  in  Exhibit 
A  of  this  Manual) ;  and 

(7)  Location  (contractor's  facility  or  other 
site). 

(c)  Copies  Required.  Three  copies  of  the 
Inventory  reports  shall  be  submitted  to  the 
Property  Administrator. 

(d)  Certt/Tcotion.  The  following  certifica- 
tion signed  by  the  contractor  or  an  author- 
ized official  shall  accompany  each  copy  of  the 
Inventory  schedules : 

I  do  hereby  certify  as  (Title)  of  (Name  of 
Contractor)  that  the  attached  Inventory  re- 
ports are  complete  and  correctly  list  and  de- 
scribe all  Items  of  property  furnished  to  the 
contractor,  or  for  which  the  contractor  has 
been  or  will  be  reimbursed  by  the  Govern- 
ment, for  use  in  the  performance  of  Contract 

No. which  as  of  this  date  have  not  been 

consumed  in  performance  of  this  contract; 
and  that  I  wUl  Immediately  notify  the  Con- 
trsicting  Officer  of  any  change  affecting  these 
Inventory  reports  at  any  time  prior  to  final 
disposition  of  the  Inventory. 

(S)   - 

Dated '. 

(e)  Disposal  of  Property.  Disposal  of  prop- 
erty will  be  directed  by  the  Contracting  Of- 
ficer, or  a  designated  representative  of  the 
Contracting  Officer,  in  accordance  with  the 
terms  of  the  contract.  The  contractor  shall 
not  make  dlsp>osition  of  any  property  except 
as  so  directed. 

Part  6 — Care,  Maintenance,  and  VtUizatian 

SI -600     General. 

This  part  establishes  minimum  require- 
ments as  to  care,  maintenance,  and  utiliza- 
tion of  Government  property  in  the  posses- 
sion or  control  of  the  contractor.  The  con- 
tractor shall  be  responsible  for  the  proper 


FEDHAL  REGtSTER,   VOL.   42,   NO.    18 — THURSDAY,   JANUARY  27,    1977 


PROPOSED  RULES 


5335 


care,  maintenance,  and  utilization  of  Gov- 
ernment property  in  his  possession  or  control 
from  the  time  of  receipt  of  the  property  until 
properly  relieved  of  responsibility  In  accord- 
ance with  the  contract.  The  removal  of 
Government  pro|jerty  to  storage,  or  its  con- 
templated transfer,  shall  not  relieve  the  con- 
tractor of  these  responsibilities. 

Sl-601     Contractor's   Matntenance   Program. 

(a)  Policy.  The  contractor's  maintenance 
program  (which  shall  be  approved  In  accord- 
ance with  Part  1  of  this  Manual)  shall  be 
such  as  to  provide,  consistent  with  sound 
Industrial  practice  and  the  terms  of  the  con- 
tract, for: 

( 1 )  Disclosure  of  need  for  the  performance 
of  preventive  maintenance; 

(2)  Disclosure  and  reporting  of  need  for 
capital  type  rehabilitation;  and 

(3)  Recording  of  work  accomplished  under 
the  program. 

(b)  Preventive  Maintenance.  Preventive 
maintenance  Is  maintenance  generally  per- 
formed on  a  regularly  scheduled  basis  to  pre- 
vent the  occurrence  of  defects  and  to  detect 
and  correct  minor  defects  before  they  result 
in  serious  consequences.  An  effective  preven- 
tive maintenance  program  shall  consist  of, 
but  not  be  limited  to.  the  following  actions: 

(1)  Inspection  of  buildings  at  such  peri- 
odic Intervals  as  will  assure  detection  of  de- 
terioration and  the  need  for  repairs; 

(2)  Inspection  of  equipment  at  such  peri- 
odic Intervals  as  will  assure  detection  of 
maladjustment,  wear,  or  Impending  break- 
down; 

(3)  Regularly  scheduled  lubrication  of 
bearings  and  moving  parts  in  accordance  with 
a  lubrication  chart  or  equivalent  plan; 

(4)  Protection  from  exposure  to  deteriorat- 
ing agents; 

(5)  Adjustments  for  wear,  repair,  or  re- 
placement of  worn  or  damaged  parts  and  the 
elimination  of  causes  of  deterioration  of  as- 
sociated parts: 

(6)  Removal  of  sludge,  chips,  and  cutting 
oils  from  equipment  which  will  not  be  used 
for  a  period  of  time;  and 

(7)  Proper  storage  and  preservation  of 
accessories  and  special  tools  furnished  with 
an  item  of  capitalized  equipment  but  not 
regularly  used  with  it. 

(c)  Capital  Type  Rehabilitation.  The  con- 
tractor's maintenance  program  shall  be  such 
as  to  provide  for  the  disclosure  and  report- 
ing of  the  need  for  major  repair,  replacement, 
and  other  rehabilitation  work  for  Govern- 
ment property  in  the  possession  or  control 
of  the  contractor. 

(d)  Records  of  Maintenance.  The  contrac- 
tor's maintenance  program  shall  provide  for 
records  sufficient  to  disclose  the  maintenance 
actions  performed  and  deficiencies  discovered 
as  a  result  of  Inspections. 

Sl-602     Utilisation  of  Government  Property. 
The  contractor's  procedures  shall  be  ade- 
quate to  assure  that  Government  property 


will  be  utilized  only  for  those  purposes  au- 
thorized in  the  contract. 

Sl-603    Property  in  Possession  of  Subcon- 
tractors. 

The  contractor  shall  require  any  of  his 
subcontractors  having  Government  property 
In  their  possession  or  control  adequately  to 
care  for  and  maintain  that  property  and 
assure  that  it  is  utilized  only  as  atithorized 
by  the  contract.  Procedures  necessary  to 
assure  the  accomplishment  of  this  responsi- 
bUlty  shall  be  included  in  the  contractors 
approved  property  control  system. 

Sl-604    Property    Excess    to    Contract    Re- 
quirements. 

Government  property  which  become^  ex- 
cess to  contract  performance  requirements 
shall  be  reported  to  the  Property  Adminis- 
trator within  30  days.  The  contract -rs  ex- 
cess declaration  shall  be  prepared  in  li'.e  same 
manner  as  prescribed  in  Sl-503  of  this 
Manual.  Disposal  of  excess  property  will  be 
directed  by  the  Contracting  Officer,  or  a  des- 
ignated representative  of  the  Coiitriictiug 
Officer,  in  accordance  with  the  terms  of  the 
contract.  The  contractor  shall  njt  make  any 
disposition  of  such  property  except  as  !so 
directed. 

Part  7 — Passage  of  Title  to  Equipment 
Under  Research  Contracts 

SI -700     General. 

This  part  covers  to  the  extent  not  other- 
wise provided  in  the  ccntract  cr  elsewhere 
in  this  Manual  the  obligations  of  the  con- 
tractor with  respect  to  property  acquired  w^th 
research  contract  funds,  title  to  which  has 
passed  to  him.  In  accordance  with  the  pro- 
visions of  42  U.S.C  1892.  DOT  is  authorized 
to  transfer  title  to  equipment  acquired  uilh 
research  contract  funds  to  nonprofit  iiisti- 
tutlons  of  higher  education  and  to  other  non- 
prcfit  organizations  whose  primary  purpo.^e 
is  the  conduct  of  scientific  research.  This 
statutory  authority  Is  implemented  by  ex- 
press provision  in  the  Special  Provislo-  •  of 
contracts  with  eligible  Institutions  and  or- 
ganizations permitting  the  Contracting  Offi- 
cer to  transfer  to  the  contractor  title  to 
equipment  acquired  with  research  contract 
funds  at  any  time  during  the  term  of  the 
contract  or  upon  its  completion  or  termina- 
tion. The  contract  will  reserve  the  right  to 
require  the  contractor  to  transfer  title  of 
equipment  costing  $1,000  or  more  per  unit 
to  the  Government,  or  to  a  third  party  named 
by  the  Government,  at  any  time  prior  to 
final  payment  under  the  contract. 

Sl-701     Conditions  of  Transfer. 

In  research  contracts  with  eligible  insti- 
tutions and  organizations,  the  Contracting 
Officer  may,  upon  his  own  Initiative  or  upon 
the  request  of  the  contr2u:tor.  transfer  title 
to  equipment  at  any  time  during  the  term 


of  the  contract  or  upon  Its  completion  or 
termination.  All  transfers  of  title  must  be 
based  upon  a  written  determination  by  the 
Contracting  Officer  that  transfer  with  respect 
to  the  specific  Items  of  equipment  Is  con- 
sistent with  the  best  Interests  of  the  De- 
partment. Until  such  time  as  title  has  been 
transferred,  the  property  shall  be  adminis- 
tered and  controlled  as  Government  property 
in  accordance  with  Parts  1  through  6  of  this 
Manual.  Upon  transfer,  such  equipment 
ceases  to  be  Government  property,  however, 
the  transfer  of  title  is  subject  to  the  terms 
and  conditions  of  the  contract  and  this 
Part  7. 

81-703    Contractor's  Obligations. 

Although  equipment  ceases  to  be  Govern- 
me:n  property  when  title  to  it  is  vested  in 
or  transferred  t:)  the  contractor,  nonetheless 
the  following  obligations  attach  to  the  prop- 
erty and  the  contractor  agrees  to  such  obli- 
gations by  accepting  title  thereto: 

( 1 )  Utilization.  The  contractor  agrees  to 
use  the  property  for  the  benefit  of  research 
under  the  contract  and  any  extenslors  or 
successor  contracts  thereto  and  to  continue 
to  use  such  property  for  the  benefit  of  re- 
search of  interest  to  the  Government: 

(2)  Charge:  uith  Re.tpect  to  the  Property. 
The  contractor  is  not  permitted  to  charge 
for  any  depreciation,  amortization,  or  use 
with  respect  to  such  equipment  under  any 
Government  contract,  any  Government 
grant,  or  any  subcontract  under  a  Govern- 
ment contract; 

(3)  Transfer  of  Title  to  Government.  With 
respect  to  each  Item  of  equipment  having  a 
unit  acquisition  cost  of  H.OOO  or  more,  the 
contractor's  ownership  rights  are  qualified  by 
the  contractors  express  agreement  to  tran-s- 
fer  title  i.o  any  such  items  to  the  Govern- 
ment, or  to  a  third  party  designated  by  the 
Government,  in  accordance  with  any  writ- 
ten request  therefore  issued  by  the  Contract- 
ing Officer  at  any  time  prior  to  final  payment 
under  the  contract; 

(4)  Control  cf  Property.  The  contractor 
shall  maintain  a  property  control  system 
which  will  provide  for  adequate  identifica- 
tion, recording,  location,  utilization,  main- 
tenance, and  physical  Inventory  of  equipment 
acquired  with  contract  funds;  and 

1 5 1  Inventories  Upon  Completion  or  Ter- 
mination. Immediately  upon  completion  or 
termination  of  the  contract,  the  contractor 
shall  perform  a  physical  Inventory  of  all  con- 
tractor-owned equipment  acquired  with  con- 
tract funds  and  having  a  unit  acquisition 
cost  of  $1,000  or  more.  The  Inventory  shall 
be  performed,  prepared,  and  submitted  In 
the  same  manner  as  prescribed  in  S1--503  of 
this  Manual. 
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nOTPR  Hupphment  1,  exhibit  A — Property  condition  codes 
[See  Sl-503  of  this  manual] 


Code 


Brief  definiti  cm 


Expanded  definition 


N-1 

N-2 

N-;i 

N-4 

E-1 
E-2 

E-3 

E-4 

0-1 
0-2 

0-3 

0-4 

K-1 
R-2 

R-3 

R-4 


New— Excellent New  or  unused  property  in  excellent  conditioH.  Ready  for  use  and 

identical  or  inierchangeable  with  nr-w  items  delivered  by  manu- 
facturer or  normal  source  of  supply. 

New— Good.-- - New  or  unused  property  in  good  condition.  Does  not  quite  qualify 

for  N-1  (because  slightly  shopworn,  soiled,  or  similar),  but  condi- 
tion does  not  impair  utility. 

New— Fair New  or  unused  property  in  fair  condition.  Soiled,  shopworn,  rusted, 

deteriorated,  or  damaged  and  its  utihty  is  slightly  impaired. 

New— Poor -  New  or  unused  property  so  badly  soiled,  rusted,  mildewed,  deteri- 
orated, or  damaged,  that  its  utility  is  seriously  impaired. 

Used— Reconditioned  ejtceller.t Used  property,  but  repaired  or  rei\ovatad  and  in  excellent  condition. 

Used— Recondi'ioned  good Used  property  which  has  been  repaired  or  renoyated  and,  while  still 

in  good  usable  condition,  ha.^  become  worn  from  further  use  and 
cannot  qualify  for  excellent  condition. 

Used— Reconditioned  fair Used  property  which  has  been  repaired  or  renovated  but  has  de- 
teriorated since  reconditioning  and  is  only  in  fair  condition.  Further 
overhauling  required  or  expected  to  b«  needed  in  near  future. 

Used— Reconditioned  poor Used  property  whicli  has  been  repaired  or  renovated  and  is  in  poor 

condition  from  serious  delerioraiion  such  as  from  major  wear  and 
tear,  corrosion,  exposure  to  weather  or  mildew. 

Used— Usable  without  repairs— Ex-  Property  which  has  been  slightly  or  moderately  used,  no  repairs 
cellent.  .  required,  and  still  in  excellent  condition. 

Used— Usable  witlioul  repairs—  Used  property,  more  worn  than  0-1.  but  still  in  good  condition  with 
Oood.  considerable  use  left  before  any  important  repairs  would  be  re- 

quired. 

Used— Usable  without  repairs—  Used  property  which  is  still  in  fair  condition  and  usable  without 
Fair.  repairs:  liowever,  somewhat  deteriorated  with  some  parts  (or  por- 

tion) worn  and  should  be  replaced. 

Used— Usable  without  repairs—  Used  property  which  is  still  usable  without  repairs,  but  in  poor  con- 
Poor,  ditioii  and  uiidependable  or  uneconomical  in  use.   Parts  badly 

worn  and  deteriorated. 

Used— Repairs  rcquiicd— Excellent,   I'sed  property,  still  in  excellent  coiiditicMi.  l>ut  minor  repairs  required 

(repairs  would  not  cost  more  than  10  pet  of  ac(iiiisition  cost '. 

Usi-d— Repairs  required— Good.-  -.   Used  property,  in  good  condition  but  considerable  repairs  required. 

Kstlniated  cost  of  repairs  would  be  from  11  to  25  pet  of  acquisition 
cost. 

Used— Repairs  required— Fair Used  property,  in  fair  condition  but  extensive  repairs  required. 

Estimated  repair  costs  would  be  from  26  to  40  pet  of  acquisition  cost. 

Used— Repairs  required— Poor Used  property,  in  poor  condition  and  requiring  major  repairs.  Badly 

worn,  and  would  still  be  in  doubtful  condition  of  dependability 
and  uneconomical  to  use  if  repaired.  Estimated  repair  costs  from 
j'  41  to  6.5  pet  of  acquisition  cost. 

Salv.ige - .i; Proiwrty  which  because  of  its  worn,  damaged,  deteriorated  or  in- 
complete condition,  or  specialized  nature,  has  no  reasonable  prospect 
of  sale  or  use  as  serviceable  property  without  major  repairs  or  altera- 
tions, but  which  has  some  value  in  eKoss  of  its  scrap  value. 

Scrap — .•-  .  .-  Property  that  has  no  re;isonable  prospect  of  being  s.ild  except  for  the 

recovery  value  of  its  basic  material  content. 


[FR   Doc.77-2326   Filed    1-26-77:8:45   am] 
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i    - 


NOTICES 


5339 


^ 


FEDERAL  ELECTION  COMMISSION 

(Notice  1977-7,  AOR  1976-117  and  AOR 
1977-2) 

ADVISORY  OPINION   REQUESTS 

Pursuant  to  2  U.S.C.  437f(c)  and  the 
procedures  reflected  in  Part  112  of  the 
Commission's  Proposed  Regulations, 
published  on  August  25,  1976  (41  FR 
35954) ,  Advisory  Opinion  Requests  1976- 
117  and  1977-2  have  been  made  public 
at  the  Commission.  Copies  of  AOR  1976- 
117  and  AOR  1977-2  were  made  avail- 
able on  January  18,  1977.  These  copies  of 
advisory  opinion  requests  were  made 
available  for  public  inspection  and  pur- 
chase at  the  Federal  Election  Commis- 
sion, Public  Records  Division,  at  1325  K 
Street.  N.W.,  Washington,  D.C.  20463. 

Interested  persons  may  submit  written 
comments  on  any  advisory  opinion  re- 
quest within  ten  days  after  the  date  the 
request  was  made  public  at  the  Com- 
mission. These  comments  should  be  di- 
rected to  the  Office  of  the  General  Coun- 
sel, Advisory  Opinion  Section,  at  the 
Commission.  Persons  requiring  addi- 
tional time  in  which  to  respond  to  any 
advisory  c^inion  requests  will  normally 
be  granted  such  time  upon  written  re- 
quest to  the  Commission.  All  timely 
comments  received  by  the  Cwnmission 
will  be  considered  before  the  Commis- 
sion issues  an  advisory  opinion.  Com- 
ments on  pending  requests  should  refer 
to  the  specific  AOR  number  of  the  re- 
quests and  statutory  references  should 
be  to  the  United  States  Code  citations 
rattier  than  to  the  Public  Law  citations. 

A  descriptive  listing  of  each  of  the  re- 
quests recently  made  public  as  well  as 
the  identification  of  the  requesting  party 
follows  hereafter: 

AOR  1976-117:  Does  a  proposed  debt  set- 
tlement with  corporate  creditors  of  a  1974 
campaign  committee  conform  to  2  U.S.C. 
441b? — Requested  by  Lutber  Rutherford, 
Counsel  to  the  Committee  to  EHect  Nelson 
W.  Wolff,  San  Antonio.  Texas. 

AOR  1977-2:  Is  the  Constructive  Congress 
Committee  "a  separate  segregated  fund  es- 
tablished by  a  trade  association"  for  purposes 
of  the  solicitation  approval  requirements  in 


2  use  441b{b)  (4)  (D)?— Requested  by  J. 
Richard  Sewell.  Treasurer,  Constructive  Con- 
gress Committee,  Washington,  DC. 

January  19,  1977. 

Joan  D.  Aikens. 
Commissioner, 
Federal  Election  Commission. 

[PR  Doc .77-2580  Filed  1-25-77; 8: 45  am] 


I  Notice  1977-61 

CLEARINGHOUSE  ADVISORY  COMMITTEE 

Charter 

Establishment.  The  Federal  Election 
Commission,  having  determined  that  it 
is  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
on  the  Commission  by  law,  hereby  estab- 
lishes the  Federal  Election  Commission 
Clearinghouse  Advisorj-  Committee  (the 
"Committee")  pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App.  I. 

Objectives  and  Duties.  1.  The  objective 
of  the  Committee  is  to  advise  tlie  Com- 
mission through  its  Clearinghouse  on  the 
best  manner  in  which  to  allocate  Com- 
mission resources  toward  improving  the 
administration  of  elections  throughout 
the  nation. 

2.  The  Committee  will  draw  uix)n  the 
expertise  of  its  members  and  other 
sources  (such  as  national  associations  of 
elections-related  officials)  in  order  to 
offer  advice  and  recommendations  re- 
garding the  topics  most  deserving  of 
Clearinghouse  research  efforts.  It  will 
also  suggest  other  means  for  £issisting 
election  administrators  in  the  perform- 
ance of  their  tasks. 

3.  The  Committee  will  function  solely 
as  an  advisory  body  and  will  comply  fully 
with  the  provisions  of  the  Federal  Ad- 
visory Committee  Act. 

Members  and  Chairman.  1.  The  Com- 
mittee shall  consist  of  twenty  (20)  mem- 
bers to  be  nominated  by  the  Clearing- 
house Chief  and  appointed  by  the  Fed- 
eral Section  Commission.  The  Commis- 
sion shall  ensure  a  balanced  representa- 
tion of  state  election  officials,  local  elec- 
tion officials,  and  state  legislators  as  well 


as  of  major  political  party  affiliation 
where  appropriate.  Members  will  be  ap- 
pointed for  two-year  terms  and  serve  at 
the  discretion  of  the  Commission.  Va- 
cancy appointments  shall  be  for  the  re- 
mainder of  the  unexpired  term  of  the 
vacancy. 

2.  The  Chairman  will  be  the  Commis- 
sion's Chief  of  the  Clearinghouse  on 
EJlection  Administration. 

Administrative  Provisions.  1.  The 
Committee  will  report  to  the  Commission 
through  the  Chief  of  the  Clearinghouse 
on  Election  Administration. 

2.  The  Committee  will  meet  everj'  six 
months  except  that  additional  meetings 
may  be  called  as  deemed  desirable  by  the 
Commission  or  the  Chairman. 

3.  The  Commission  Administrative 
Division  and  the  Clearinghouse  will  pro- 
vide clerical  and  other  necessary  support 
services  to  the  Committee. 

4.  Members  of  the  Committee  will  not 
be  compensated  for  their  services  but 
will,  upon  request,  be  reimbursed  for 
travel  expenses  and  subsistance. 

5.  The  annual  cost  for  operating  the 
Committee  is  estimated  at  $15,000-$20,- 
000.  This  includes  one  quarter  staff  year 
of  support  services. 

6.  The  Committee  may  establish  such 
subcommittees  of  its  members  as  may 
be  necessary  subject  to.  the  provisions 
of  the  law  and  the  approval  of  the 
Chairman. 

7.  The  Committee  may,  by  simple  ma- 
jority vote,  adopt  resolutions  and  pass 
recommendations.  Such  resolutions  and 
recommendations  will,  however,  be  only 
advisory  to  the  Commission  and  will  be 
restricted  to  the  Commission's  activities 
in  support  of  election  administration. 

Duration.  The  Committee  shall  termi- 
nate two  years  from  the  date  of  this 
charter  unless  earlier  terminated  or  re- 
newed by  proper  authority. 

Joan  D.  Aikens, 
Commissioner, 
Federal  Election  Commission. 

January  19,  1977. 

[PR  Doc.77-2581  Piled  1-26-77:8:45  am] 
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Advance  Orders  are  now  being  Accepted 
for  delivery  in  about  6  weeks  i 


CODE  OF  FEDERAL  REGULATIONS 

(Revised  as  of  October  1,  1976) 


Quantity       Volume      ' 


Title  49— Transportation  (Parts  200-999)    H^ 


[A  Cumulative  checltlist  of  CFR  issuances  for  1976  appears  in  the  first  issxie 
of  the  Federal  Register  each  month  under  Title  1  ] 
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%^ 


highlights 


PART  I: 


ADVANCE  BOOKING  CHARTERS 

CAB  proposal  authorizing  operators  to  charge  fee  cover- 
ing administrative  expenses  incurred  wtien  substitute 
IS  arranged  for  cance'lmg  participant;  comments  by 
2-28-77 5367 

BLACK  POWDER 

Treasury/ATF  imposes  new  requirements  for  certain 
persons  engaged  in  business  or  operations  as  dealers; 
effective  4-28-77 5350 

BRUCELLOSIS 

USDA/APHIS  updates  area  listing;  effective  1-28-77 5343 

BUBBLE  BATHS 

HEW/ FDA  proposes  caution  label;  comments  by 
3-29-77    5368 


COD,  HADDOCK,    FLOUNDER 

Commerce/ NOAA     requests     written     comr-.ents     by 
2—23-77  on  draft  fishery  management  plan 


5460 


ENERGY 

PEA  proposal  providing  entitlement  benefits  for  imported 
No.  2  heating  oil  and  notice  of  public  heanng,  2-7-77; 

comments  by  2-4-77 5362 

FEA  publishes  notice  of  decisions  and  orders  (6  docu- 
ments)   5396-5409 

FARMING  OPERATIONS 

Labor/OSHA  interprets  funding  limitations  ,n  Title  I, 
Department  of  Labor — Department  of  Health,  Educa- 
tion, and  Welfare  Appropriations  Act  for  fiscal  year  1977  .      5356 

GRAS  REVIEW 

HEW/FDA  announces  opportunity  for  requests  for  oral 
presentations  by  2-28-77  en  certain  substances   5425 

HAZARDOUS  MATERIALS  LABELING 

Labor/OSHA  advance  notice  of  proposed  rulemaking 
on  whether  standard  should  t>e  developed  requiring  em- 
ployers to  label  dangerous  materials;  comments  by 
3-29-77    5372 

INCOME  TAX 

Treasury/IRS  regulations  relating  to  groupterm  life 
insurance;  requests  for  public  hearing  and  comments  by 
3-14-77         5371 


CONTINUCO  INSIDE 


reminders 


(The  Items  In  this  list  were  editorially  compiled  ks  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  list  has  no 
ilgnlficance.  Since  chLs  list  Is  Intended  as  a  reminder,  It  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


Rules  Going  Into  Effect  Jan.  30,  1977 


DOT/FAA — General    operating   and    flight 
rules;  noise  abatement  landing  flap;  de- 
cision not  to  prescribe  two  segment  ap- 
proach requirements  submitted  by  EPA. 
52388;   11-29-76 

FCC — Cable  TV  channel  capacity  and  ac- 
cess channel  requirements;  opinion  and 
order 56200;   12-27-76 


Labor/W&H — Women's  and  children's  un- 
derwear and  women's  blouse  industry  in 

Puerto   Rico;  wage  order 2954; 

1-14-77 


List  of  Public  Laws 


Note:  No  public  blllj  which  have  become 
law  were  received  by  the  Office  of  the  Federal 
Register  for  inclusion  in  today's  List  of 
Public  Laws. 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/COAST  GUARD 

DOT/NHTSA 

DOT/FAA 

USDA/APHIS 

POT/NHTSA 

USDA/FNS 

USDA/FNS 

DOT/FAA 

USDA/REA 

USDA/REA 

bOT/OHMO 

CSC                           [ 
LABOR 

DOT/OHMO 

CSC 

bOT/OPSO 

DOT/OPSO 

LABOR 

♦ 

HEW/ FDA 

HEW/ FDA 

./'  Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

.Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration, Washington,  D.C.  20408.  [  | 


ATTENTION:  For  questions,  corrections,; or  requests  for  information  please  seethe  list  of  telephone  numbers 
appearing  on  opposite  page.  |  | 


Published  daUy,  Maaday  through  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  offlclal  Federal 
holidays),  by  the  Office  of  the  Federal  RegUter,  National  Archives  and  Records  Service,  Oener&l  Services 
Administration.  Washington,  D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  600,  as  amended;  44  U.S.C. 
Oh.  15)  and  the  regulatians  of  the  Administrative  Committee  of  the  Federal  Register  (1  CFR  Oh.  I) .  Distribution 
is  made  only  by  the  Superintendent  of  Documents,  U.S.  Oovernmeat  Printing  Office,  Washington,  D.C.  20403. 

The  Federal  Register  provides  a  uniform  system  for  making  available  to  tlie  public  regulations  and  legal  notices  issued 
by  Federal  agencies.  These  include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  «ffect.  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Documents  are  on  file  for  public  inspection  in  th«  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  Is  requested  by  the  issuing  agency. 

The  Federal  Register  will  be  furnished  by  mall  to  subscribers,  free  of  postags.  for  $6.00  per  month  or  t50  per  yeetf,  payable 
In  advance.  The  ^barge  for  Indlvldtial' copies  Is  76  cents  for  each  issue,  or  75  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents,  VS.  Government  Printing  Office,  Washington, 
D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material  appearing  in  the  Federal  Register. 
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INFORMATION  AND  ASSISTANCE 


Questions  and  requests  for  specific  infornurtion  nf>ay  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  by  dialing  202-523-5240. 


FEDERAL  REGISTER.  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  •  a  •  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
issue). 

Scheduling  of  documents  for 
publication. 

Copies  of  documents  appearing  in 
the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulations  (CFR).. 
Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and   Proclama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents....  523-5235 

Index  523-5235 

PUBLIC  LAWS: 

Public  Law  dates  and  numbers 523-5237 

Slip  Laws 523-5237 

U.S.  Statutes  at  Large 523-5237 

Index  523-5237 

U.S.  Government  Manual 523-5230 

Automation    523-5240 

Special  Projects 523-5240 


HIGHLIGHTS— Continued 


NEW  ANIMAL  DRUGS 

HEW/ FDA  approves  amoxicillin  for  oral  suspension  in 
dogs  and  cats  for  treating  certain  bacterial  infections  and 
mepivacaine  hydrochloride  injection  as  local  anesthetic 
for  horses  (2  documents);  effective  1-2&-77 5349 

NEW  DRUGS 

HEW/FDA  offers  opportunity  for  hearing  requests  by 
2-28-77  on  less-than-effective  indications  for  gamma 
benzene  hexachloride  topical  products  and  withdraws 
approval  of  pertinent  parts  of  application  for  a  certain 
combination  product  (2  documents) 5422,  5423 

OCCUPATIONAL  NOISE  EXPOSURE 

Labor/OSHA  proposal  on  availability  of  post-hearing  com- 
ments and  additional  information  on  economic  impact 
analysis;  comment  period  extended  to  3—29-77 5374 

SCIENTIFIC.  PREHISTORIC,  HISTORIC  DATA 

Interior/NPS  proposal  regarding  responsibilities  under 
Archeological  and  Historic  Preservation  Act;  comments 
by  3-14-77 5374 

MEETINGS— 

ATBCB:  National  Advisory  Committee  on  an  Accessible 

Environment,  2-12  and  2-13-77 5389 

Commerce:    Technical    Advisory    Board,    2-22    and 

2-23-77 5499 

EPA;  Technology  Assessment  and  Pollution  Control 

Advisory  Committee,  2-1&-77 5395 

Electronic  Fund  Transfers  National  Commission,  2-9 

and    2-10-77 5458 

=^PC:  Gas  Policy  Council,  2-15-77 5418 

HEW/FDA:  Hemorrhoidal  Panel,  2-20  and  2-21-77...     5422 

Obstetrics  and   Gynecology  Advisory  Committee, 

2-2&-77    5421 

ITC:     Government     in    the     Sunshine:     Emergency, 

1-28-77  (2  documents) 5430,  5431 

NSF:  Genetic  Biology  Advisory  Panel  (2  documents); 

2-17  thru  2-19-77 5499 

USDA/FS:  Oregon  Dunes  National  Recreation  Area 

Advisory  Council,  3-18-77 5389 


CHANGED  MEETING- 
HEW/ FDA:  Endocrinology  and  Metabolism  Advisory 

Committee,   2-18-77 5425 

RESCHEDULED  MEETING— 

Labor/ PWBO:  Employee  Welfare  and  Pension  Benefit 

Plan,    2-4-77 5441 

PART  II: 

METAL  AND  NONMETAL  MINES 

Interior/MESA  proposes  health  and  safety  standards; 
comments  by  3-14-77 5545 

PART  III: 

HOUSING  LOANS 

HUD  provides  construction  and  long-term  financing  for 
elderly  or  handicapped;  effective  1-28-77 5567 

PART  IV: 

DWELLING  LEASES 

HUD  regulations  on  grievance  procedures  and  require- 
ments (2  documents);  effective  2-16-77 5571 

PART  V: 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

HUD  proposal  of  draft  tentative  agreement  negotiated 
between  HUD  and  NFIA;  comments  by  2-2S-77 5575 

PART  VI: 

PATENTS 

Commerce/PTO  rules  on  examining  and   appeal   pro- 
cedures; effective  3-1,  7-1-77,  and  1-1-78 5587 

PART  VII: 

PUBLIC  WORKS 

Commerce/EDA  amends  grant  and  loe*»  programs;  com-       

ments  by  2-2&-77;  effective  1-28-77 5697 
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HIQHUGHTS— Continued 


PART  VIII: 

HOUSING  ASSISTANCE  PAYMENTS 

HUD  issues  final    rule   concerning    HUD-lnsured    and 
HUD-Held  K^ortgages;  effective  2-24-77 5601 


PART  IX: 

MINIMUM  WAGES 

Labor/ESA  publishes  general  wage  determination  de- 
cisions for  Federal  and  federally  assisted  construction.... 


5611 


AGRICULTURAL  MARKETING  SERVICE 

Rules 

Almonds  grown  in  Calif 5341 

Lemons  grown  in  Ariz,  and  Caltf--    5341 

Proposed  Rules 

Beef  research  and  information, 
recommended  decisicm  and  op- 
portunity to  file  written  excep- 
tions: correction 5362 

Cdery  grown  in  Fla 5362 

AGRICULTURE  DEPARTMENT 

See  also  Agricultural  Marketing 
Serrtce;  Animal  and  Plant 
Health  Inspection  Service;  For- 
est Service. 

Rules 

Adjudicatory  proceedings,  formal; 
uniform  rules  of  practice;  cor- 
rection   -—     5341 

ALCOHOL,  TOBACCO  AND  FIREARMS 
BUREAU 

Rules 

Beer;  tax  reduction  for  small 
brewers;  correction 5355 

Explosives,  firearms  and  ammuni- 
tion; commerce  in;  black  pow- 
der; transportation  and  distri- 
bution, etc 5350 

ANIMAL  AND  PLANT  HEALTH  INSPECTION 
SERVICE 

Rules 

Livestock  and  poultry  quarantine: 

Brucellosis   5343 

Scabies  in  cattie 5343 

ARCHITECTURAL  AND  TRANSPORTATION 
BARRIERS  COMPLIANCE  BOARD 


contents 

Proposed  Rules 

Advance  booking;  administra- 
tive expense  fees  on  partici- 
pant cancellations 5367 

Notices 

Hearings,  etc.: 
International  Air  Transport  As- 
sociation (2  documents)  —  5389,  5390 
Trans  World  Airlines,  Inc 5390 

CIVIL  SERVICE  COMMISSION 

Notices 

Noncareer  executive  assignments : 

Defense  Department 5390 

Executive  Office  of  the  Presi- 
dent (4  documents) 5391 

COMMERCE  DEPARTMENT 

See  also  Economic  Development 
Administration;  National  Bu- 
reau of  Standards;  National 
Oceanic  and  Atmospheric  Ad- 
ministration ;  Patent  and 
Trademark  Office. 

Notices 

Meetipigs : 

Technical  Advisory  Board 5499 


Meetings  I 
NatUxial   Advisory    Committee 
on    an    Accessible    Environ- 
ment       5389 

ARMY  DEPARTMENT 

Notices 

ICeetlngs: 
Armed  Forces  Institute  of  Pa- 
thology   Scientific    Advisory 
Board 5394 


BUND  AND  OTHER  SEVERELY 
HANDICAPPED,  COMMITTEE  FOR 
PURCHASE  FROM 

Notices 

Procurement  list,  1977;  additions 
and  deletions  (3  docummts)  — 

CIVIL  AERONAUTICS  BOARD 


DEFENSE  DEPARTMENT 

See  Army  Department. 

DRUG  ENFORCEMENT  ADMINISTRATION 

Proposed  Rules 

Paparer  Bracteatum,  postpone- 
ment and  rescheduling  of  hear- 
ing; extension  of  comment 
period 5370 

ECONOMIC  DEVELOPMENT 
ADMINISTRATION 

Rules 

Grant  and  loan  program;  organi- 
zation, public  works,  and  finan- 
cial assistance  requirements.-. 

ELECTRONIC  FUND  TRANSFERS, 
NATIONAL  COMMISSION 

Notices 

Meetings 


EMPLOYMENT  STANDARDS 
ADMINISTRATION 

Notices 

Minimum  wages  for  Federal  and 
federally-assisted  construction; 
general  wage  determination 
decisions,  modificati(xis,  and 
supersedeas  decisions 5611 

ENERGY  RESEARCH  AND  DEVELOPMENT 

ADMINISTRATION 
Notices 

Committees;    establishment,    re- 
newals, etc.: 
Oeothermal    Energy    Advisory 
Committee 5394 

ENVIRONMENTAL  PROTECTION  AGENCY 
Proposed  Rules 

Air  quality  implementation  plans; 
various  States,  etc.: 

California  5385 

Texas  and  New  Mexico 5383 

Notices 

Meetings : 

Environmental  Pollutant  Move- 
ment and  Transformation  Ad- 

vison'  Committee 5395 

Technology      Assessment      and 
Pollution     Control    Advisory 
I      Committee   5395 

ENVIRONMENTAL  QUALITY  COUNCIL 

Notices 

Environmental  statements: 
Availability,  etc 5391 


5597 


5458 


5391 


Boaid  proceedings,  ccmduct  rules.    5346 


EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

Notices 

Employment  transfer  and  business 
competition  determinations; 
financial  assistance  applica- 
tions   

Unemployment        compensation, 
emergency : 
Federal  supplemental  benefits, 
availability;    Delaware 

i 


5433 


5433 


EXPORT-IMPORT  BANK 
Proposed  Rules 

Sunshine  Act  implementatiMi 


5364 


FEDERAL  ELECTION  COMMISSION 

Notices 

Advisory  opinion  requests 5395 

FEDERAL  ENERGY  ADMINISTRATION 
Rules 

petroleum  price  regxilatlons,  man- 
datory: 
Crude    oil.    allocated,    pricing 
method  change;  correction..    5346 

Proposed  Rules 

Imported  heating  oil;  entitle- 
ment benefits 5362 

Petroluem  price  regulations,  man- 
datory: 
Crude  oil,  imputed  stripper  well; 
production  and  sale;  correc- 
tion   5364 

Notices 

Appeals  and  applications  for  ex- 
ception, etc.;  cases  filed  with 
Exceptions  and  Appeals  OfBce  (6 
documents) —  5396-6409 


FEDERAL  HOUSING  COMMISSIONER-^ 
OFFICE  OF  ASSISTANT  SECRETARY  FOR 
HOUSING 

Proposed  Rules 

Low-income  housing: 
Fair  market  rents  for  new  con- 
struction;    Portland,     Oreg. 
area 5370 

FEDERAL  INSURANCE  ADMINISTRATION 
Proposed  Rules 

Flood    Insurance    Program,    Na- 
tional : 
Draft  tentative  agreement  be- 
tween   HUD    and    National 
Flood  Insurers  Association —     5575 

FEDERAL  MARITIME  COMMISSION 
Notices 

Agreements  filed: 
Combi  Line  and  Tecomar,  S.A..    5417 

FEDERAL  POWER  COMMISSION 

Notices 

Meetings: 

Gas  Policy  Advisory  Coxmcil —     5418 
Hearings,  etc. : 
Columbia     Gas     Transmission 

Corp 5417 

Natural    Gas    Pipeline    Co.    of 
America  and  United  Gas  Pipe 

Line  Co 5418 

Public  Service  Co.  of  New  Hamp- 
shire (2  dociunents) 5419 

Southern   Natural  Gas   Co.    (2 

documents) 5419,  5420 

Sun  OU<Jo.,  et  al 5420 

Texaco,  Inc 5420 

.FEDERAL  RAILROAD  ADMINISTRATION 
Proposed  Rules 

Employee  hours  of  service;  sleep- 
ing quarters  construction;  hear- 
ing       5387 

FEDERAL  RESERVE  SYSTEM 

Notices 

Federal  Open  Market  Committee: 

Domestic  policy  directives 5420 

FEDERAL  TRADE  COMMISSION 
Rules 

Prohibited  trade  practices : 
Interstate  Check  Systems,  Inc., 

et  al 5347 

Martin  Marietta  Corp. ,  et  al 534T 

Notices 

Consent    agreement;    cease    and 
desist : 
Bryson  Implement  Co.,  et  al; 

correction   5421 

FISH  AND  WILDLIFE  SERVICE 
Proposed   Rules 
Fishing : 
Hillside  National  WUdlife  Ref- 
uge. Miss 5387 

FOOD  AND  DRUG  ADMINISTRATION 

Fljles 

Animal  drugs,  feeds,  and  related 
products : 

Amoxicillin    trihydrate 5349 

Mepivacaine  hydrochloride  in- 
jection        5349 


CONTENTS 

Human  drugs: 
Bioavailability    and   bioequiva- 
lence    requirements;    correc- 
tion      5349 

Proposed  Rules 

Cosmetic  products: 
Bubble     bath;     label     caution 

statements    5368 

Nonclinical  laboratory  studies, 
good  laboratory  practice;  re- 
quirements ests^lished;  correc- 
tion       5367 

Notices 

GRAS  status  or  prior  sanction  de- 
terminations; hearings 5425 

Humsm  drugs: 

Antiemetic  combination  prepa- 
ration; aijproval  withdrawn; 

hearing      5422 

Gamma   benzene   hexachlorlde 
topical    preparations ;     heau"- 

ing    5423 

Serpalan     <reserpine)     tablets; 

correction     6425 

Meetings: 
Endocrinology  and  Metabolism 

Advisory    Committee 5425 

Hemorrhoidal  Panel 5422 

Obstetrics  and  Gynecology  Ad- 
visory Committee 5421 

FOREST  SERVICE 
Notices 

Meetings: 
Oregon  Dunes  National  Recrea- 
tion Area  Advisory  Coxmcil..     5389 

HEALTH,  EDUCATION.  AND  WELFARE 
DEPARTMENT 

See  also  Food  and  Drug  Adminis- 
tration; Social  Security  Admin- 
istration. 

Notices 

Information  and  data  acqiiisition 
activity,  comments  on  collec- 
tion         5426 

HOUSING  AND  URBAN   DEVELOPMENT 
DEPARTMENT 

See  also  Federal  Housing  Commis- 
sioner— Office  of  Assistant  Sec- 
retary for  Housing;  Federal  In- 
surance Administration. 

Rules 

Low-income   housing : 

Elderly  and  handicapped,  loans.     5567 
Lease  and  grievance  procedures 
and    requirements    (2    docu- 
ments)     ---— -     5571 

Multi-family  projects,  HUD- 
insured  and  HUD-held  mort- 
gages; additional  assistance..     5601 

Notices 

Authority  delegations : 
Regional  Administrators  et  al.; 
labor  standards  for  new  com- 
munities       5429 

Mobile    home    construction    and 
safety  standards;  hearings: 

Elcona  Homes  Corp.  et  al 5428 

Mason  Homes  Inc 5429 


INTERIOR   DEPARTMENT 

See  also  Fish  and  Wildlife  Service ; 
Land  Management  Bureau ; 
Mining  Enforcement  and  Safety 
Administration;  National  Park 
Service. 

Rules 

Property  management;  utilization 

of  personal  property 5358 

INTERNAL  REVENUE  SERVICE 
Proposed  Rules 
Income  taxes : 

Insurance,  life ;  group  term 5371 

INTERNATIONAL  TRADE  COMMISSION 
Notices 

Government  in  the  Sunshine; 
deletion  of  agenda  items 5430 

Import  investigations : 
AUoy  tool  steel 5430 

Meetings: 
Government  in  the  Sunshine  ( 3 

documents) 5430,  543-1 

Preliminary  drafts  of  enumera- 
tion of  articles  to  provide  for 
comparability  among  U.S.  im- 
port, production,  and  export 
data 5431 

Probable  domestic  Impact  of 
changing  from  ciurent  "chief 
value"  method  of  classifying 
textile  Imports  to  "chief  weight" 
method  for  classifying  such 
imports 5432 

INTERSTATE   COMMERCE   COMMISSION 

Rules 

Motor  csuriers: 

Household  goods  transporta- 
tion; annual  performance  re- 
ports; correction 5360 

Railroad  car  service  orders: 

Freight  cars,  distribution 5359 

Notices 

Abandonment    oi    railroad    serv- 
ices, etc. : 
Seaboard  Coast  Line  Railroad 

Co    5J07 

Agreements  under  sections  5  a  and 
b.  applications  for  approval, 
etc.: 

Maine  Central  Railroad  Co 5503 

Fourth    section    applications    for 

relief .     55U0 

Hearing  assignments 5500 

Motor  carriers: 
Temporary    authority    applica- 
tions (2  documents) 5500.  5504 

Rerouting  of  traffic: 

Chesapeake  and  Ohio  Railway 
Co.    (2   documents) 5507 

JUSTICE  DEPARTMENT 

See  Drug  Enforcement  Adminis- 
tration. 

LABOR   DEPARTMENT 

See  also  Employment  and  Train- 
ing Administration ;  Employ- 
ment Standards  Administra- 
tion; Occupational  Safety  and 
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Health  Administration;  Pen- 
sion and  Welfare  Benefit  Pro- 
grams Office. 

Proposed  Rules 

Worker  adjustment  assistance: 
Certification  of  eligibility;  cor- 
rection    5372 

Notices 

Adjustment  assistance: 

A  &  T  Ladies'  Garment  Corp.  _  .  5447 

Amboy  Manufacturing  Co 5447 

Atkln.  William.  Co.,  Inc 5457 

Atwater  Throwing  Co.,  Inc.   (2 

dociiments) 5447.  5448 

Bali  Co.,  Inc 5448 

BelleviUe  Shoe  Manufacturing 

CO 5448 

Bern  Industries,  Inc 5441 

Bohren,  E.  W.,  Transport,  Inc_-  5443 

e    Brown  Shoe  Co 5441 

Capitol  Footwear  Corp 5449 

Curlee  Clothing  Co.,  Inc 5449 

Dana  Corp 5442 

Dilavore  Sportswear  Corp 5449 

Duchess  Garter  Corp 5450 

Duraloy-Blaw-Knox,  Inc 5450 

Empire  Oldsmobile 5450 

Evans',  L.  B.  Son  Co 5452 

GTE  Sylvanla 5444 

General  Signal  Corp 5443 

Gettysburg  Garment  Co 5451 

Hansen  Seaway  Service  Ltd 5451 

Honeycomb  Inc 5444 

International  Harvester  Co 5451 

K-P  Hydraulics  Co 5452 

Leemar  Knitting  MUls 5452 

Lesande  Shoe  Co.,  Inc 5445 

Linett  Taileurs  Co 5453 

Lockheed — California  Co 5445 

Maria  Garment  Co 5453 

•  Mii«d  Poxmdatlons,  Inc 5453 

National  Supply  Co 5454 

Robert  Hall  Clothes 5454 

Rockwell  International 5454 

Shenango,  Inc 5455 

South  End  Transportation,  Inc-  5455 

Sportables.  Inc 5446 

Union  Carbide  Corp 5455 

United    Automobile,    Aerospace 

tt     Agricultural      Implement 

Workers  of  America 5456 

UJS.  Steel  Corp.  (2  documents).  5456 

Western  Leather  Products  Corp.  5446 
VvTeyenberg  Shoe  Manufacturing 

Co 5457 

Wheeling-Pittsburgh  Steel 

Oorp 5457 

LAND  MANAGEMENT  BUREAU 

NotiCM 

Opening  of  public  lands : 

Oregon _ 5429 


CONTENTS 


MANAGEMENT  AND  BUDGET  OFFICE 

Notices 

Clearance  of  reports;  list  of  re- 
quests       5458 

MINING  ENFORCEMCNT  AND  SAFETY 
ADMINISTRATION 

Proposed  Rules 

Metal     and     nonmetallic     mine 
safety : 
Fire  prevention  and  control,  ex- 
plosives, etc 5545 

NATIONAL  BUREAU  OF  STANDARDS 
Notices 

Voluntary  product  standards: 
Hardware  cloth;  intent  to  with- 
draw       5460 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Notices 

Endangered  species  permits;  ap- 
plications; shortnose  sturgeon.  _     5460 

Fishery  management  plan;  draft; 
Atlantic  cod.  haddock,  and  yel- 
lowtail  fiounder 5460 

Meetings: 

Pacific  Fishery  Management 
Council;  Anchovy  Advisory 
Panel  5499 

NATIONAL   PARK  SERVICE 
Proposed  Rules 

Scientific,  prehistoric,  historic  and 
archeologlcal     data     recovery; 

methods,  standards,  etc —     5374 

NATIONAL  SCIENCE  FOUNDATION 

Notices 

Meetings : 
Genetic  Biology  Advisory  Panel-     5499 
Systematic  and  Ecological  Sci- 
ences Panels 5499 

OCCUPATIONAL       SAFETY       AND 
HEALTH  ADMINISTRATION 

Rules 

Inspections,  citations,  and  pro- 
posed penalties;  occupational 
injuries  and  Illnesses  reporting; 
State      plan      implementation 


grants 


5356 


Proposed  Rules 

Health  and  safety  standards: 
Hazardous  materials  labeling; 

iDQuiry 5372 

Noise  exposure;  economic  im- 
psict  analysis  availability  and 
hearing;  extension  of  time.-    5374 


Notices 

Applications,  etc. : 

Richmond  Engineering  Co..  Inc.     5440 

NIOSH  criteria  documents  review 
and  evaluation;  cadmium;  in- 
quiry       5434 

PATENT  AND  TRADEMARK   OFFICE 
Rules 

Patent  cases: 
!  Practice  rules;    examining   and 

appeal  procedures 5587 

PENSION  AND  WELFARE  BENEFIT 
PROGRAMS  OFFICE 

Notices 

Meetings : 

Employee  Welfare  and  Pension 
Benefit  Plans  Advisory  Coun- 
cil; cancelled 5441 

POSTAL  SERVICE 
Rules 

Practice  rules;  mailability  pro- 
ceedings, etc 5357 

Proposed  Rules 

Board  of  Governors  bylaws;  Sun- 
shine Act  Implementation  and 
general  revision;  correction 5383 

SOCIAL  SECURITY  ADMINISTRATION 
Proposed  Rules 

Supplemental  Security  income  for 
aged,  blind,  and  disabled,  in- 
come and  exclusions;  deeming 
of  income;  correction 5367 

Notices 

Authority  delegations: 
Deputy    Commissioner,    et    al., 
kidney  transplant  and  dialy- 
sis    services     reimbursement 
limits;  correction 5428 

STATE   DEPARTMENT 

Notices 

Bermuda  Agreement,  US-UK  air 

1    services,  renegotiation 5458 

TRANSPORTATION  DEPARTMENT 

See  also  Federal  Railroad  Admin- 
'    Istration. 

Rules 

Conduct  standards;  corrections--     5359 

TREASURY  DEPARTMENT 

See  Alcohol,  Tobacco  and  Flrearma 
Bureau;  Internal  Revenue  Serv- 
ice. • 
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Title  7 — Agriculture 

SUBTITLE  A— OFRCE  OF.  THE 
SECRETARY  OF  AGRICULTURE 

PART  1— ADMINISTRATIVE 
REGULATIONS 

Rules  of  Practice  Governing  Formal  Adjudi- 
catory Administrative  Proceedings  In- 
stituted by  the  Secretary 

Correction 

In  PR  Doc.  77-184,  appearing  at  page 
743,  In  the  Issue  for  Tuesday.  January  4, 
1977,  the  second  sentence  of  the  effective 
date  paragraph  in  the  second  column  on 
page  743  should  read  as  follows: 

Proceedings  instituted  prior  to  said  date 
shall  continue  under  the  applicable  rules 
of  prsu:tice  in  effect  when  the  proceedings 
were  instituted,  unless  the  parties  to  a 
proceeding  agree  that  the  proceeding 
shall  be  governed  on  and  after  February 
1,  1977,  by  the  new  uniform  rules  set 
forth  in  the  new  Subpart  H. 


CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS,  VEG- 
ETABLES, NUTS),  DEPARTMENT  OF 
AGRICULTURE 

[Lemon  Beg.  77] 

PART  910 — LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitation  of  Handling 

"Hiis  regxilation  fixes  the  quantity  of 
California-Arizona  lemons  that  may  be 
shipped  to  fresh  market  during  the 
weekly  regxilation  period  Jan.  30-Feb.  5, 
1977.  It  is  issued  pursuant  to  the  Agri- 
cultural Marketing  Agreement  Act  of 
1937.  as  amended,  and  Marketing  Order 
No.  910.  The  quantity  of  lemons  so  fixed 
was  arrived  at  after  consideration  of  the 
total  available  supply  of  lemons,  the 
quantity  of  lemons  currently  available 
for  market,  the  fresh  market  demand 
for  lemons,  lemon  prices,  and  the  rela- 
tionship of  season  average  returns  to 
the  parity  price  for  lemons. 

§  910.377     Lemon  Regulation  77. 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  910,  as  amended  (7  CFR  Part 
910) ,  regulating  the  handling  of  lem(»3£ 
grown  in  California  and  Arizona,  effec- 
tive under  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674) ,  and  upon  the  basis  of  the  recom- 
mendations and  information  submitted 
by  the  Lemon  Administrative  Committee, 
established  under  the  said  amended  mar- 
keting agreement  and  order,  and  upon 
other  available  Information,  it  Is  hereby 


found  that  the  limitation  of  handling  of 
such  lemons,  as  hereinafter  provided,  will 
tend  to  effectuate  the  declared  policy 
of  the  act. 

(2)  The  need  for  this  regulation  to 
limit  the  quantity  of  lemons  that  may  be 
marketed  during  the  ensuing  week  stems 
from  the  production  and  marketing  sit- 
uation confronting  the  lemon  industry. 

(i)  The  committee  has  submitted  its 
recommendation  with  respect  to  the 
quantity  of  lemons  it  deems  advisable 
to  be  handled  during  the  ensuing  week. 
Such  recommendation  resulted  from 
consideration  of  the  factors  enumerated 
in  the  order.  The  committee  further  re- 
ports the  demsmd  for  lemons  is  showing 
some  improvement  early  this  week. 
Average  f.o.b.  price  was  $4.97  per  carton 
the  week  ended  January  22,  1977  com- 
pared to  $5.13  per  carton  the  previous 
week.  Track  and  rolling  supplies  at  120 
cars  were  up  20  cars  from  last  week. 

(ii)  Having  considered  the  recom- 
mendation and  information  submitted 
by  the  committee,  and  other  available 
information,  the  Secretary  finds  that 
the  quantity  of  lemons  which  may  be 
handled  should  be  fixed  as  hereinafter 
set  forth. 

(3)  It  is  hereby  fm-ther  found  that  it 
is  impracticable  aiid  contrary  to  the  pub- 
lic interest  to  give  prelimtaary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
regulation  imtil  30  days  after  publication 
hereof  in  the  Federal  Register  (5  U.S.C. 
553)  because  the  time  intervening  be- 
tween the  date  when  information  upon 
which  this  regulation  is  based  became 
available  and  the  time  when  this  regula- 
tion must  bec(Hne  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufiScient,  and  a  reasonable  time  is 
permitted,  under  the  circmnstances.  for 
preparation  for  such  effective  time;  and 
good  cause  exists  for  making  the  provi- 
sions hereof  effective  as  hereinafter  set 
forth.  The  committee  held  an  open  meet- 
ing during  the  current  week,  after  giving 
due  notice  thereof,  to  consider  supply  and 
market  conditions  for  lemons  and  the 
need  for  regulation;  interested  persons 
were  stfforded  an  <H>portimity  to  submit 
information  and  views  at  this  meeting; 
the  recommendation  and  supporting  in- 
formation for  regulation  during  the 
period  specified  herein  were  promptly 
submitted  to  the  Department  after  such 
meeting  was  held;  the  provisions  of  this 
regulation,  including  its  effective  time, 
are  id«itical  with  the  aforesaid  recom- 
mendation of  the  committee,  and  in- 
formation concerning  such  provisions 
and  effective  time  has  been  dissoninated 
among  handlers  of  such  lemons;  it  Is 
necessary,  in  order  to  effectuate  the  de- 


clared policy  of  the  act,  to  make  this 
regulation  effective  during  the  period 
herein  specified:  and  compliance  with 
this  regulation  will  not  require  any  spe- 
cial preparation  on  the  part  of  persons 
subject  hereto  which  cannot  be  com- 
pleted on  or  before  the  effective  date 
hereof.  Such  committee  meeting  wa.s  held 
on  January  25,  1977. 

<b)  Order.  (1)  The  quantity  of  lemons 
grown  in.  California  and  Arlsxma  which 
may  be  handled  diu-ing  the  period  Janu- 
ary 30.  1977,  through  February  5,  1977,  is 
hereby  fixed  at  200,000  cartons. 

(2)  As  used  in  this  secticm,  "handled", 
and  "cartoncs)"  have  the  same  mean- 
ing as  when  used  in  the  said  amended 
marketing  agreement  and  order. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U  H^  c 
601-674.) 

Dated:  January  27,  1977. 

Charles  R.  Bbader, 
Deputy    Director,    Fruit     and 
Vegetable    Dirnsion,    Agricul- 
tural Marketing  Service. 

I FR  Doc.77-3066  PUed  1-27-77;  11 : 46  am ] 


PART  981— ALMONDS  GROWN    IN 
CALIFORNIA 

Revision  of  Crediting  for  Paid  Advertising 

Notice  of  a  proposal  to  amend  Sub- 
part-Administrative  Rules  and  Regxila- 
tions  (7  CFR  981.441—981.481;  42  PR 
3159)  by  revising  §  981.441  which  per- 
tains to  crediting  for  paid  advertising 
was  published  in  the  November  16,  1976. 
issue  of  the  Federal  Register  (41  FR 
50452) .  "Hie  subpart  is  operative  pursu- 
ant to  the  marketing  agreement,  as 
amended,  and  Order  No.  981,  as  amended 
(7  CPR  Part  981;  41  FR  26852;  27827. 
53650),  hereinafter  collectively  referred 
to  as  the  "order",  regulating  the  han- 
dling of  almonds  grown  in  California, 
The  order  is  effective  under  the  Agri- 
cultural Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  801-674) .  The 
proposal  was  based  on  a  unanimous  rec- 
ommendation of  the  Almond  Board  of 
California. 

The  notice  afforded  interested  persons 
an  <H>Portunity  to  submit  written  data, 
views,  or  arguments  with  respect  to  the 
proposal;  none  were  received. 

The  proposal  was  to  revise  §  981.441  to 
clarily  and  update  the  current  provisions 
and  to  delete  references  to  the  Board's 
former  name,  the  Almond  Control  Board. 
Section  981.441  pertains  to  crediting  for 
paid  advertising  which  is  authorized 
pursuant  to  i  981.41  in  the  order. 

As  provided  in  5  981.441(b).  in  order 
for  a  handler  to  receive  credit  for  his 
paid  advertising  each  of  his  advertise- 
ments must  be  published,  trroadcast,  or 
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displayed  during  the  crop  year  for  which 
credit  is  requested.  In  the  case  of  out- 
door advertising,  paragraph  (b)  provides 
that  the  credit  granted  by  the  Board 
shall  be  that  which  is  appropriate  when 
compared  with  the  applicable  rate  pub- 
lished in  the  "Buyers  Guide  to  Outdoor 
Advertising".  Since  the  Buyers  Guide, 
however,  no  longer  gives  rate  data  on 
outdoor  advertising,  outdoor  rate  cards 
should  be  used  by  the  Board  as  provided 
in  the  notice. 

Also,  a  handler  may  not  know  the  ex- 
act amount  of  his  assessment  Obligation 
imtll  after  June  30.  the  end  of  the  crop 
year.  In  this  situation,  a  handler's  ex- 
penditures for  creditable  advertising 
may  be  less  than  the  amount  he  could 
have  credited  against  his  sissessment  ob- 
ligation, and  he  may  need  an  additional 
period  to  place  more  advertising.  Thus. 
$  981.44Kb)  would  also  be  revised  so  that 
no  later  than  September  1  of  the  subse- 
quent crop  year  a  handler  mav  expend  a 
maximum  of  five  percent  of  his  total 
creditable  advertising  oblleratlon  as  of 
the  June  30  redetermination  report.  The 
accompanying  dociimenta^lon  must  be 
filed  with  the  Board  no  later  than  Sep- 
tember 30.  Also,  a  handler  utilizing  this 
extension  of  time,  would  have  to  certify 
to  the  Board,  at  time  of  redetermination, 
his  planned  expenditures  during  the  ex- 
tension period. 

Finally  i  981.44Ub>  would  also  be  re- 
vised to  provide  that  for  advertisements 
in  countries  other  than  the  U.S.  and 
Canada,  5  981.441(e)  would  ai^ply.  Cur- 
rently, §  981.441(e)  (1)  provides  that  ad- 
vertising in  Canada  mav  be  credited,  but 
as  proposed,  5  981.441(b)  would  provide 
such  authority. 

Section  981.441(d)  outlines  what  por- 
tion of  a  handler's  media  expenditures 
may  be  credited  against  his  assessment 
obligation  in  various  advertising  situa- 
tions. In  the  case  when  the  advertise- 
ment is  a  result  of  a  joint  effort  on  the 
part  of  a  handler  or  seller  of  a  comple- 
mentary commodity  or  product  which 
includes  the  brand  of  both,  the  allow- 
ance shall  be  50  percent  of  the  total 
allowable  payment  to  the  advertising 
medium,  or  the  handler's  allowable  pay- 
ment thereof,  whichever  Is  less.  In  the 
case  of  two  complementary  commodities 
or  products,  the  allowance  is  one-third. 
Section  981.441(d)  would  be  revised  so 
that  a  portion  of  the  allowable  media 
expenditures  for  which  a  handler  would 
be  granted  credit,  would  be  determined 
by  the  number  of  manufacturers  or  sell- 
ers of  complementarv  commodities  or 
products,  not  the  number  of  cwnplemen- 
tary  commodities  or  products  them- 
selves. For  an  advertisement  resulting 
from  joint  participation  by  a  handler 
and  a  manufacturer  or  seller  of  a  com- 
plementary commodity  or  product,  and 
including  tJie  brands  of  both,  the  credit 
would  be  50  percent  of  the  total  allow- 
able payment  to  the  advertising  medium, 
or  the  handler's  payment  thereof, 
whichever  Is  less.  For  an  advertisement 
resulting  from  joint  participation  by  a 
handler  and  two  manufacturers  or  sell- 
ers of  complementary  commodities  or 
products,  and  Including  the  brands  of  all 


three,  the  credit  would  be  one-third  of 
the  total  allowable  payment  to  the  ad- 
vertising medium,  or  the  handler's  pay- 
ment thereof,  whichever  Is  less. 

As  previously  mentioned,  5  981. 441  (e> 
provides  that  credit  for  media  expendi- 
tures shall  be  allowed  for  advertising 
conducted  in  CTanada,  and  for  a  han- 
dler's unreimbursed  media  expenditures 
for  advertising  in  any  foreign  country 
pursuant  to  a  contract  with  the  Foreign 
Agricultural  Service,  USDA,  so  long  as 
this  advertisement  meets  the  require- 
ments of  paragraphs  (c)  and  (g)  and 
the  limitations  of  paragi-aphs  f  (1)  and 
(2)  of  5  981.441.  Credit  for  media  ex- 
penditures for  advertising  in  Canada 
would  be  permitted  in  5  981.441(b). 
Thus,  references  to  such  advertising  in 
Canada  in  §  981.441(e)  are  not  necessary 
and  wx)uld  be  deleted. 

Section  981.441(e)  would  also  be  re- 
vised in  that  the  provisions  in  paragraph 
(e)  (2)  would  be  transferred  to  para- 
graph (e)  (1),  and  new  provisions  would 
be  included  in  paragraph  (e)(2).  They 
provide  that  credit  not  to  exceed  in  total 
10  percent  of  his  creditable  obligation  for 
advertising  in  each  crop  year,  would  be 
granted  a  handler  for  his  media  expend- 
itures for  advertising  in  10  foreign 
countries.  These  countries  are  Great 
Britaih,  France,  Italy,  West  Germany, 
Denmark,  Belgium,  Ireland,  Luxembourg, 
The  Netherlands,  Sweden,  Norway,  Fin- 
land, Switzerland  and  Japan.  Credit 
would  be  allowed  when  claims  are  sub- 
stantiated by  applicable  rate  cards.  The 
provisions  of  this  section  applicable 
to  domestic  advertising  would  apply  to 
the  crediting  of  advertising  in  these 
countries. 

The  proposal  was  also  to  delete,  "Con- 
trol" wherever  it  appears  in  §  981.441. 
The  recent  order  amendments  changed 
the  name  of  the  Board  from  the  "Almond 
Control  Board"  to  "Almond  Board  of 
California". 

Finally,  the  first  sentence  of  §  981.441 
(g)  would  be  revised  by  adding  at  the 
beginning  of  the  second  sentence  the  f  ol- 
lovsrlng:  "Except  as  provided  in  para- 
graph (b)  •  •  '."  In  this  way  the  pro- 
posed revision  of  5  981.441(b),  which 
would  permit  handlers  to  file  no  later 
than  September  30  of  the  subsequent 
crop  year  documentation  with  the  Board 
for  certain  advertising  expenditures 
made  after  June  30,  would  not  conflict 
with  am  existing  provision  of  5  981.441 
(g) .  Currently,  that  paragraph  provides 
that  no  claim  for  assessment  credit  shall 
be  granted  if  it  Is  filed  later  than  July  15 
of  the  succeeding  crop  year.  This  con- 
forming change  was  not  included  in  the 
notice.  However,  5  981.441(g)  is  revised 
accordingly  to  conform  with  the  revised 
5  981.441(b). 

After  consideration  of  all  relevant  mat- 
ter presented  including  that  in  the  notice, 
the  Information  and  recommendation 
submitted  by  the  Board,  and  other  avail- 
able information,  it  Is  found  that  to 
amend  the  administrative  rules  and  reg- 
ulations as  herein  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  act. 


Accordingly,  Subpart- Administrative 
Rules  and  Regulations  (7  CFR  981.441- 
J81.481)  is  amended  as  follows: 

1.  In  §981.441,  paragraphs  (b),  (d), 
(e)  and  <g)  are  revised  to  read  as  fol- 
lows: 

§981.141       Ocdiling    for    paid    adverlis- 
ins- 

•  «  •  *  • 

(b)  Each  advertisement  must  be  pub- 
lished, broadcast,  or  displayed  during  the 
crop  year  for  which  credit  is  requested, 
except:  (i)  that  a  maximum  of  five  per- 
cent of  the  total  handler  creditable  ad- 
vertising obligation  as  of  the  June  30 
redetermination  report  may  be  expended 
no  later  than  September  1  of  the  subse- 
quent crop  year,  and  documentation 
therefor  filed  with  the  Board  no  later 
tlian  September  30;  and  (ii)  that  a 
handler  utilizing  this  extension  certify  to 
the  Board,  at  time  of  redetermination, 
his  planned  expenditures  during  the  ex- 
tension period.  The  credit  granted  by  the 
Board  shall  be  that  which  is  appropriate 
when  compared  to  the  applicable  outlet 
rate  published  in  the  domestic  or  Cana- 
dian catalogs  of  Standard  Rate  and  Data 
Service,  or  station  or  publisher  or  out- 
door rate  cards.  In  the  case  of  claims  for 
credit  not  covered  by  any  such  source, 
the  Board  shall  grant  the  claim  if  it  is 
consistent  with  rates  for  comparable  out- 
lets. For  advertisements  in  countries 
other  than  the  Unite;!  States  and  Can- 
ada, paragraph  (e)  shall  apply. 

•  •  •  •  • 

(d)  Credit  against  the  assessment  ob- 
ligation shall  be  granted: 

(1)  For  100  percent  of  the  handler's 
payment  to  the  advertising  medium:  (i) 
for  a  generic  advertisement  of  California 
almonds;  (ii)  for  an  advertisement  of 
the  handler's  brand  of  almonds;  or  (iii) 
when  either  of  these  advertisements  in- 
cludes reference  to  a  complementary 
commodity  or  product;  or  (iv)  for  a 
trade  media  advertisement  that  displays 
branded  food  products  containing  al- 
monds, or  announces  a  handler's  future 
promotional  activities,  including  joint 
promotions,  and  the  entire  expenditure  is 
borne  by  the  handler. 

(2)  For  an  advertisement  resulting 
from  joint  participation  by  a  handler  and 
a  manufacturer  or  seller  of  a  comple- 
mentary commodity  or  product,  and  in- 
cluding the  brands  of  both,  the  credit 
shall  be  50  percent  of  the  total  allowable 
payment  to  the  advertising  medium,  or 
the  handler's  payment  thereof,  which- 
ever is  less. 

(3)  For  an  advertisement  resulting 
from  joint  participation  by  a  handler  and 
two  manufacturers  or  sellers  of  comple- 
mentar>'  commodities  or  products,  and 
including  the  brands  of  all  three,  the 
credit  shall  be  one  third  of  the  total 
allowable  payment  to  the  advertising 
mediiun,  or  the  handler's  payment 
thereof,  whichever  is  less.  ,         • 

(4)  When  almond  products  are  adver- 
tised, the  credit  shall  be  50  percent  of 
the  total  allowable  payment  to  the  ad- 
vertising medium,  or  the  handler's  pay- 
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ment  thereof,  whichever  is  less :  Provided, 
That  (i)  the  almond  product  does  not 
contain  nuts  other  than  almonds,  (ii) 
the  almond  product  contains  at  least  50 
percent  raw  shelled  almonds  by  weight, 
and  (ill)  the  almond  product  displays 
the  handler's  brand. 

(e)  Credit  for  media  expenditures  in 
a  foreign  country  shall  be  granted: 

(1)  For  the  handler's  unreimbursed 
media  expenditures  for  advertising  in 
any  foreign  country  pursuant  to  a  con- 
tract with  the  Foreign  Agricultural  Serv- 
ice, U.S.  Department  of  Agriculture,  pro- 
vided the  advertisements  meet  the  re- 
quirements of  paragraphs  (c)  and  <d), 
and  the  limitations  of  paragraphs  (f)  (1) 
and  (2) ,  of  this  section. 

(2)  For  a  handler's  media  expendi- 
tures for  advertising  his  brand  of  al- 
monds In  the  following  countries :  Great 
Britain,  France,  Italy,  West  Germany, 
Denmark,  Belgiimi,  Ireland,  Luxem- 
bourg, The  Netherlands,  Sweden,  Nor- 
way, Finland,  Switzerland  and  Japan, 
credit  shall  be  allowed  when  claims  are 
substantiated  by  applicable  rate  cards. 
The  provisions  of  this  section  applicable 
to  domestic  advertising  also  shall  apply 
to  the  crediting  of  advertising  In  these 
countries.  The  total  of  the  foreign  credit 
shall  not  exceed  10  percent  of  a  handler's 
advertising  assessment  in  each  crop  year. 

•  •  •  *  • 

(g)  A  handler  must  file  a  claim  with 
the  Control  Board  to  obtain  credit  for  an 
advertising  expenditure.  Except  as  pro- 
vided In  paragraph  (b) ,  no  claim  shall  be 
granted  If  it  Is  filed  later  than  July  15 
of  the  succeeding  crop  year.  Each  claim 
must  be  submitted  on  ABC  Form  31  and 
accompanied  by  appropriate  proof  of 
performance  as  f oUows : 

•  •  •  •  • 

2.  The  word  "Control"  is  deleted  wher- 
ever it  appears  in  5  981.441. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674.) 

Dated:  January  25,  1977,  to  become 
effective  March  1, 1977. 

Charles  R.  Braoer, 
Deputy  Director, 
Fruit  and  Vegetable  Division. 

[FR  Doc.77-2884  FUed  1-27-77; 8: 45  am] 

Title  9 — Animals  and  Animal  Products 

CHAPTER  I— ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVICE,  DEPARTMENT  OF 
AGRICULTURE 

SUBCHAPTER  C — INTERSTATE  TRANSPORTA- 
TION OF  ANIMALS  (INCLUDING  POULTRY) 
AND   ANIMAL   PRODUCTS 

PART  73 — SCABIES  IN  CATTLE 
Areas  Quarantined  and  Released 

ITiese  amendments  quarantine  a  por- 
tion of  Lubbock  County  in  Texas  because 
of  the  existence  of  cattle  scabies.  The  re- 
strictions pertaining  to  the  Interstate 
movement  of  cattle  from  quarantined 
areas  as  c(Hitalned  in  9  CFR  Part  73,  as 
amended,  will  apply  to  the  area  quaran- 
tined. 

Ilie  amendments  release  a  portion  of 
Weld  County  In  Colorado  from  the  areas 


quarantined  because  of  cattle  scabies. 
Therefore,  the  restrictlwis  pertaining  to 
the  interstate  movement  of  cattle  tram 
quarantined  areas  contained  in  9  CFR 
Part  73,  as  amended,  will  not  apply  to 
the  excluded  area,  but  the  restrictions 
pertaining  to  the  interstate  movement 
of  cattle  from  nonquarantined  areas  con- 
tained in  said  Part  73  will  apply  to  the 
excluded  area.  No  areas  in  Crtorado  re- 
main under  quarantine. 

Accordingly,  Part  73,  Title  9.  Code  of 
Federal  Regulations,  as  amended,  re- 
stricting the  interstate  movement  of 
cattle  because  of  scabies,  is  hereby 
amended  ai  follows: 

In  5  73.1a,  in  paragraph  (a)  relating  to 
the  State  of  Texas,  a  new  paragraph  (a) 
(4)  relating  to  Lubbock  Coimty  is  added 
and  paragraph  (g)  relating  to  the  State 
of  Colorado  Is  deleted. 

§  73.1a      Notice  of  quaraiiline. 


(a)    *  •   • 

(4)  ITie  premises  of  the  Lawson  Feed- 
lot  comprised  of  the  S.E.  Vi  of  sec.  22, 
block  JS  and  the  S.W.  V^  of  sec.  13,  block 
JS  in  Lubbock  County. 

•  •  •  •  • 

(Sees.  4-7,  23  Stat.  32,  as  amended;  sees.  1 
and  2,  32  Stat.  791-792,  as  amended;  sees.  1-4. 
33  Stat.  1264,  1265,  as  amended;  sees.  3  and 
11,  76  Stat.  130.  132;  (21  U.S.C.  111-113.  116. 
117,  120,  121,  123-126,  134b,  134f ) ;  37  FR 
28464,  28477;  38  FR  19141.) 

Effective  date:  The  foregoing  Mnend- 
ments  shall  become  effective  January  24. 
1977. 

Insofar  as  the  amendments  impose 
certain  further  restrictions  necessary  to 
prevent  the  interstate  spread  of  cattle 
scabies,  they  must  be  made  effective 
immediately  to  accomplish  their  purpose 
in  the  public  interest.  Insofar  as  the 
ammdments  relieve  restrictions,  they  are 
no  longer  deemed  necessary  to  prevent 
the  spread  of  cattle  scabies  and  they 
should  be  made  effective  promptly  in 
order  to  be  of  maximum  benefit  to 
affected  persons.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional  rele- 
vant information  available  to  the  De- 
partment. 

Accordingly,  under  the  administrative 
procedure  provlsiwis  in  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  notice  and 
other  public  procedure  with  respect  to 
the  amendments  are  impracticable  and 
contrary  to  the  public  interest,  and  good 
cause  is  foimd  for  making  them  effective 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C.,  this  24th 
day  of  January  1977. 

Note. — ^The  Animal  and  Plant  Hectltb  In- 
spection Service  has  determined  tbat  this 
document  does  not  contain  a  major  pnqxisal 
requiring  preparation  of  an  Inflation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

PlERRS  A.  CHALOTTX, 

Acting  Deputy  Administrator, 

Veterinary  Services. 

[FR  Doc.77-2786  Filed  ]-27-77;8:45  am] 


PART  78 — BRUCELLOSIS 

Subpart  D — Designation  of  Brucellosis 
Areas,  Specifically  Approved  Stockyards, 
and  Slaughtering  Establishments 

Brucellosis  Areas 

The  amendments  delete  the  followir.u 
areas  from  the  list  of  Certified  Brucel- 
losis-Free Areas  in  §  78.20  and  add  such 
areas  to  the  list  designated  as  Noncerti- 
fied  Areas  in  §  78.22  because  it  has  been 
determined  that  they  no  longer  come 
within  the  definition  of  a  Certified  Bru- 
cellosis-Free Area  in  J  78.1(  1> : 

Montgomery  County  in  Iowa 

The  amendments  delete  the  following 
areas  from  the  list  of  Certified  Brucel- 
losis-Free Areas  in  §  78.20  and  add  such 
areas  to  the  Ust  designated  as  Modified 
Certified  Brucellosis  Areas  In  S  78.21  be- 
cause it  has  been  determined  that  they 
now  come  within  the  definition  of  a 
Modified  Certified  Brucellosis  Area  in 
§  78.1  (m)  : 

Barbour  and  Russell  Counties  in  Alab&nia: 
FrenK}nt  County  in  Idaho:  Delaware  and 
Jones  Counties  in  Iowa 

The  amendments  delete  the  following 
areas  from  the  list  of  Modified  Certified 
Brucellosis  Areas  In  §  78.21  and  add  such 
areas  to  the  list  designated  as  Certified 
Brucellosis-Free  Areas  in  §  78.20  because 
it  has  been  determined  ttiat  they  now 
come  within  the  definition  of  a  Certified 
Brucellosis-Free  Area  in  §78.1(1): 

Pueblo  County  in  Colorado;  Effingham  Coun- 
ty in  DllDois;  Cedar,  Floyd,  Poweshiek,  and 
Warren  Counties  In  Iowa. 

Accordingly.  §5  78.20,  78.21,  and  78.22 
of  Part  78.  Title  9,  Code  of  Federal  Reg- 
ulations, designating  Certified  Brucello- 
sis-Free Areas,  Modified  Certified  Bru- 
cellosis Areas,  and  Noncertified  Areas, 
respectively,  are  amended  to  read  as  fol-* 
lows: 

§  78.20      Certified  Brui-elluoi^-Fr^e  .4rra«. 

The  following  States,  or  specified  por- 
tions thereof,  are  hereby  designated  as 
Certified  Brucellosls-Pree  Areas: 

(a)  Entire  States.  Arizona,  California. 
Connecticut,  Delaware,  Hawaii,  Indiana. 
Maine,  Maryland,  Massachusetts.  Mich- 
igan, Mlimesota,  Montana,  Nevada.  New 
Hampshire,  New  Jersey,  New  York. 
North  Carolina,  North  Dakota.  Ohio. 
Oregon,  Pennsylvania,  Rhode  Island. 
South  Carolina,  Vermont,  Virginia. 
Washington,  West  Virginia,  Wisconsin. 
Virgin  Islands. 

<b)    Specific  Counties  Within  State.^. 

Alabama.  Dale.  Etowah,  Geneva,  Hen- 
ry, Lee. 

Arkansas.  Baxter,  Benton.  Boone. 
Bradley,  Calhoim,  Carroll,  Clay,  Cleve- 
land, Columbia,  Dallas,  Drew,  Pulton. 
Garland,  Grant,  Greene,  Jackson,  John- 
son, Lafayette,  Iifadlson,  Marion,  Mon- 
roe, Montgomery,  Newton,  Ouachita. 
Perry,  Pike,  Polk,  Prairie.  Searcy,  Sharp. 
Stone,  Union,  Woodruff,  Yell. 

Colorado.  Adams,  Alamosa,  Arapahoe. 
Archuleta,  Baca,  Bent,  Boulder,  Chaffee, 
CSieyenne,  Clear  Creek,  Conejos,  Costilla, 
Crowley,  Custer,  Delta.  Denver,  Dolores, 
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Douglas.  Eagle.  Elbert.  El  Paso,  Fremont, 
Garfield,  Gilpin,  Grand.  Gunnison,  Hins- 
dale, Huerfano,  Jackson,  Jefferson,  Klo- 
wa.Klt  Carson,  Lake,  La  Plata,  Larimer, 
Las  Animas,  Lincoln.  Logan,  Mineral, 
Moffat,  Monteziuna,  Montrose,  Morgan, 
Otero,  Ouray,  Park,  Phillips,  Pitkin, 
Prowers.  Pueblo.  Rio  Blanco,  Rio  Grande, 
Routt,  Saguache,  San  Juan.  San  Miguel, 
Sedgwick,  Summit,  Teller,  Washington, 
Weld. 

Florida.  Baker.  Bay,  Brevard,  Calhoim, 
Dade,  Dixie,  Escambia,  Franklin,  Gads- 
den, Gulf,  Hamilton.  Holmes,  Jackson, 
Leon,  Liberty,  Monroe,  Okaloosa, 
Orange.  Pasco.  Santa  Rosa.  Seminole, 
Sumter,  Taylor,  Wakulla,  Walton.  Wash- 
ington. 

Georgia.  Appling,  Atkinson,  Bacon, 
Banks,  Brantley,  Bryan.  Bulloch.  Burke, 
Butts.  Camden,  Candler.  Charlton.  Chat- 
ham. Chattahoochee.  Clarke.  Clayton. 
Cook,  Crawford.  i:>awson.  De  Kalb, 
Echols.  Effingham.  Evans,  Fannin. 
Franklin,  Glascock.  Glynn.  Greene,  Ha- 
bersham, Henry,  Jeff  Davis.  Johnson, 
Jones,  Lanier,  Laurens,  Liberty.  Long. 
Mcintosh.  Monroe,  Peach,  Rabun,  Rich- 
mond, Schley,  Screven,  Stephens,  Taylor, 
Telfair,  Toombs,  Treutlen.  Twiggs,  Up- 
son. Ware.  Washington.  Wayne.  Wheeler. 
White.  Wilkinson. 

Idaho.  Adams.  Bear  Lake.  Benewah. 
Blaine.  Boise.  Bonner.  Boundary,  Camas, 
Canyon.  Caribou,  Clearwater,  Custer, 
Idaho,  Jerome,  Kootenai,  Latah,  Lemhi. 
Lewis,  Nez  Perce,  Oneida,  Owyhee,  Pay- 
ette, Power,  Shoshone,  Teton,  Valley, 
Washington,  Yellowstone  National  Park. 

lUinois.  Adams,  Alexander.  Bond. 
Boone.  Bureau.  Calhoun.  Carroll.  Cass. 
Champaign.  Christian.  Clark.  Clay.  Clin- 
ton. Coles.  Cook.  Crawford.  Cumberland. 
De  Kalb.  De  Witt,  Douglas.  Du  Page.  Ed- 
gar. Edwards.  Effingham.  Fayette.  Ford, 
Franklin,  Fulton.  Gallatin.  Greene, 
Grundy,  Hamilton,  Hancock,  Henderson, 
Henry.  Iroquois.  Jackson.  Jasper.  Jeffer- 
son. Jersey.  Jo  Daviess.  Johnson.  Kane, 
Kankakee,  Kendall.  Knox,  Lake,  La  Salle, 
Lawrence.  Lee.  Livingston.  Logan.  Ma- 
con, Macoupin,  Madison.  Marion.  Mar- 
shall. Mason,  Massac,  McDonough.  Mc- 
Henry.  McLean.  Menard,  Mercer,  Mon- 
roe, Montgomery,  Morgan.  Moultrie, 
Ogle.  Peoria,  Perry,  Piatt,  Pike.  Pulaski. 
Putnam.  Randolph.  Richland.  Rock  Is- 
land. St.  Clair.  Saline.  Sangamon.  Shuy- 
ler,  Scott,  Shelby,  Stark.  Stephenson. 
Tazewell,  Union.  Vermilion.  Wabash, 
Warren.  Washington.  Wayne,  White. 
Whiteside.  Will.  Wiimebago.  Woodford. 

lovM.  Adair.  Adams.  Audubon,  Ben- 
ton. Black  Hawk.  Boone.  Bremer.  Bu- 
chanan. Buena  Vista.  Butler.  Calhoun. 
Carroll,  Cs^s.  Cedar.  Chickasaw.  Clarke, 
Clayton,  Clinton.  Dallas.  Davis.  Des 
Moines,  Dickinson.  DUbuque,  Emmet, 
Fayette,  Floyd,  Franklin.  Fremont. 
Greene.  Grundy.  -Hamilton.  Hancock, 
Hardbi,  Henry,  Hov^d.  Himiboldt,  Ida. 
Iowa.  Jackson.  Jefferson.  JohnsoEi.  Keo- 
kuk. Kossuth,  Lee,  Liim,  Louisa.  Lucas, 
Lyon.  Madison.  Mahaska.  Marlon.  Mar- 
shall, MlDs.  Mltchen,  Monona,  Musca- 
tine, OIBrlen.  Oceols.  Pace.  Palo  Alto. 
Pocahontas.  Polk,  Pottawattamie,  Powe- 


shiek, Plymouth,  Scott,  Shelby,  Tama, 
Taylor,  Van  Buren,  Wapello,  Warren, 
Washington,  Webster,  Winnebago,  Win- 
neshldt,  Woodbury,  Worth,  Wright. 

Kansas.  Comanche,  Doniphan,  Ford, 
Gove,  Graham,  Greeley,  Haskell,  Hodge- 
man, Johnson,  Lane,  Logan,  Marshall, 
Pawnee,  Phillips,  Riley,  Scott,  Sheridan, 
Thomas,  Trego,  Wallace,  Washington. 

Kentucky.  Bell,  Breathitt,  Campbell, 
Clay,  Edmonson,  Floyd,  Harlan,  Jackson, 
Johnson,  Kenton,  Knott,  Knox,  Law- 
rence, Lee,  Leslie,  Letcher,  Lewis,  Ma- 
goffin, Martin,  McCreary,  Menifee,  Mor- 
gan, Owsley,  Pendleton,  Perry,  Pike, 
Robertson,  Trimble,  Whitley,  Wolfe. 

Mississippi.  Alcorn,  Hancock,  Harri- 
son, Jac&son,  Stone,  Tishomingo. 

Missouri.  Audrain,  Dallas,  Douglas, 
Dimklin,  Franklin,  Gasconade,  Hickory, 
Iron,  Jackson,  Laclede,  Lewis,  Miller, 
Moniteau.  Montgomery,  Perry,  Platte, 
Pulaski,  St.  Louis,  Schuyler,  Shelby. 

New  Mexico.  Bernalillo,  Catron,  Col- 
fax, Dona  Ana,  Grant,  Harding,  Hidalgo, 
Lincoln,  Los  Alamos,  Luna,  McKinley, 
Otero,  Rio  AiTiba,  Sandoval,  San  Juan, 
Santa  Fe,  Sierra,  "  Socorro,  Taos, 
Torrance. 

South  Dakota.  Aurora,  Beadle,  Ben- 
nett, Bon  Homme,  Brookings,  Brown, 
Brule,  Buffalo,  Butte,  Campbell,  Charles 
Mix,  Clark,  Clay,  Codington,  Corson, 
Cust«r,  Davison,  Day,  Deuel,  Dewey, 
Douglas,  Edmunds,  Fall  River,  Faulk, 
Grant,  Gregory,  Haakon,  Hamlin,  Hand, 
Hanson,  Harding,  Hughes,  Hutchinson, 
Hyde,  Jackson,  Jerauld,  Kingsbury,  Lake, 
Lawrence,  Lincoln.  Lyman,  Marshall, 
McCook.  McPherson,  Meade,  Mellette, 
Miner,  Minnehaha,  Moody,  Pennington, 
Perkins,  Potter,  Roberts,  Sanborn,  Shan- 
non, Spink,  Sully,  Todd,  Tripp,  Turner, 
Union,  Walworth,  Washabaugh,  Yank- 
ton, Ziebach. 

Tennessee.  Anderson,  Blount,  Camp- 
bell, Carter,  Cheatham,  Claiborne,  Da- 
vidson, Decatur,  IMckson,  Fentress, 
Grainger,  Greene,  Gnindy,  Hancock, 
Hardin,  Jefferson,  Johnson,  Knox,  Lake, 
Meigs,  Morgan,  Polk,  Roane,  Robertson, 
RutherlSord,  Scott,  Sequatchie,  Sevier, 
Sullivan,  Unicoi,  Union,  Warren,  White. 

Texas.  Brewster,  Childress,  Comal, 
Crane.  Ector,  Gray,  Hansford,  Hartley, 
Hemphill,  Irion,  Jeff  Davis,  Kerr,  Kimble, 
Lipscomb,  Llano,  Loving,  Mason.  New- 
ton. Pecos,  Reagan,  Roberts,  Sterling, 
Terrell,  Val  Verde,  Ward,  Winkler. 

l/fa?i.  Beaver,  Cartx)n,  Daggett,  Davis, 
Duchesne,  Emery,  Garfield,  Grand,  Iron, 
Juab,  Kane,  Millard,  Morgan,  Piute, 
Rich,  Salt  Lake,  San  Juan.  Sanpete.  Se- 
vier. Summit,  Tooele,  Uintah,  Utah, 
Wasatch,  Washington,  Wayne,  Weber. 

Wyoming.  Albany,  Big  Horn,  Campbell, 
Carbon,  Converse,  Crook,  Fremont, 
Goshen,  Hot  Springs,  Johnson,  Laramie, 
Natrona,  Niobrara,  Park,  Platte,  Sheri- 
dan, Sublette,  Sweetwater,  Teton,  Uinta, 
Washakie,  Weston. 

Puerto  Rico.  Adjuntas,  Aguada,  Agiia- 
dilla,  Aguas  Buenas,  Albonito,  Anasco, 
Arroyo,  Barceloneta,  Barranquitas,  Bay- 
amon.  Cabo  Rojo,  Caguas.  Camuy.  Cano- 
vanas  (Loiza) .  Catano,  Cayey,  Ceiba,  Ci- 
ales,  Cidra,  Coamo^Comaio,  Corozal,  Cu- 


lebra,  Dorado,  Fajardo,  Guanica,  Guay- 
atna,  Guayanilla,  Gurabo,  Hormigueros, 
Humacao,  Isabela,  Jayuya,  Juana  Disus, 
Juncos,  Lajas,  Lares,  Las  Marias,  Luquil- 
10,  Manatl,  Maricao,  Maunabo,  May- 
ajiuez,  Moca,  Morovls,  Naranjito,  Oro- 
cevis,  Patillas,  Penuelas,  Ponce,  Quebra- 
dlUas,  Rincon,  Rio  Grande,  Rio  Piedras, 
Sebana  Grande,  Salinas,  San  German, 
San  Juan,  San  Lorenzo,  San  Sebastian, 
Santa  Isabel,  Toa  Alta,  Toa  Baja,  Tru- 
jfllo  Alto,  Utuado,  Vega  Alta,  Vega  Baja, 
Villalba,  Yabucoa,  Yauco. 

§  78.21      Modified     Certified     Brurello^ia 
Areas. 

The  following  States,  or  specified  por- 
tions thereof,  are  hereby  designated  as 
Modified  Certified  Brucellosis  Areas: 

(a)  Entire  States.  Alaska,  Louisiana, 
Nebraska,  Oklahoma. 

(b)  Specific  Counties  Within  States. 
Alabama.  Autauga,  Baldwin,  Barbour, 

Bibb,  Blount,  Bullock,  Butler,  Calhoun, 
Chambers,  Cherokee,  Chilton,  Choctaw, 
Clarke,  Clay,  Cleburne,  Coffee,  Colbert, 
Conecuh,  Coosa,  Covington,  Crenshaw, 
Cullman.  Dallas,  De  Kalb,  Elmore,  Es- 
cambia, Fayette,  Franklin,  Greene,  Hale, 
Houston,  Jackson,  Jefferson,  Lamar,  Lau- 
derdale, Lawrence.  Limestone,  Lowndes, 
des,  Macon,  Madison,  Marengo,  Marion, 
Marshall,  Mobile,  Monroe,  Montgomery, 
Morgan,  Perry,  Pickens,  Pike,  Randolph, 
Russell,  St.  Clair,  Shelby,  Sumter,  Tal- 
ladega, Tallapoosa,  Tuscaloosa,  Walker, 
Washington,  Wilcox,  Winston. 

Arkansas.  Arkansas,  Ashley,  Chicot, 
Clark,  Cleburne,  Conway,  Craighead, 
Crawford,  Crittenden,  Cross,  Desha, 
Faulkner.  Franklin,  Hempstead,  Hot 
Spring,  Howard,  Independence,  Izard, 
Jefferson,  Lawrence,  Lee,  Lincoln,  Little 
River,  Logan,  Lonoke,  Miller,  Mississippi. 
Nevada,  Phillips,  Poinsett,  Pope,  Pulaski, 
Randolph,  Saline,  Scott,  St.  Francis,  Se- 
bastian, Sevier,  Van  Buren,  Washmgton, 
White. 

Colorado.  Mesa,  Yiuna. 

Florida.  Alachua,  Bradford,  Broward, 
Charlotte,  Citrus,  Clay,  Collier,  Colum- 
bia, De  Soto,  Duval,  Flagler,  Gilchrist, 
Glades,  Hardee,  Hendry,  Hernando, 
Highlands,  Hillsborough,  Indian  River, 
Jefferson.  Lafayette,  Lake,  Lee,  Levy, 
Madison,  Manatee,  Marion,  Martin,  Nas- 
sau, Okeechobee,  Osceola,  Palm  Beach. 
Pinellas,  Polk,  Putnam,  St.  Johns,  St. 
Lucie,  Sarasota,  Suwanee,  Union,  Vo- 
lusia. 

Georgia.  Baker.  Baldwin.  Barrow. 
Bartow,  Ben  Hill,  Berrien,  Bibb,  Bleck- 
ley, Brooks,  Calhoun,  Carroll,  Catoosa, 
Chattooga.  Cherokee,  Clay,  Clinch, 
Cobb,  Coffee,  Colquitt,  Columbia,  Cowe- 
ta, Crisp,  Dade,  Decatur.  Dodge,  Dooly, 
Dougherty,  Douglas,  Early,  Elbert, 
Bmanuel,  Fayette,  Floyd,  Forsyth,  Pul- 
ton, Gilmer,  Gordon,  Grady,  Gwinnett, 
Ball,  Hancock,  Haralson,  Harris,  Hart, 
Heard.  Houston,  Irwin,  Jackson.  Jasper. 
Jefferson.  Jenkins,  Lamar,  Lee,  Lincoln, 
Lowndes,  Lumpkin,  Macon,  Madison, 
Bilarion,  McDuffle,  Meriwether,  Miller. 
Mitchell,  Montgomery,  Morgan,  Murray, 
Muscogee,  Newton,  Oconee,  Oglethorpe, 
Paulding,   Pickens,   Pierce,  Pike,  Polk, 
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Pulaski,  Putnam,  Quitman.  Randolph, 
Rockdale,  Seminole,  Spalding.  Stewart, 
Sumter,  Talbot,  Taliaferro,  Tattnall. 
Terrell,  Thwnas,  Tift,  Towns,  Troup, 
Turner,  Union,  Walko-,  Walton.  Warren, 
Webster,  Whitfield,  Wilcox,  Wilkes, 
Worth. 

Idaho.  Ada,  Bannock,  Bingham,  Bon- 
neville, Butte,  Cassia,  Clark,  Elmore, 
Franklin,  Fremont.  Gem.  Gooding.  Jef- 
ferson, Lincoln,  Madison,  Minidoka, 
Twin  Falls. 

Illinois.  Brown.  Hardin.  Pope.  William- 
son. 

Iowa.  Allamtikee.  Appanoose.  Cerro 
Gordo,  Cherokee,  Crawford.  Decatur, 
Delaware.  Guthrie.  Harristm,  Jasper, 
Jones.  Monroe,  Ringgold.  Sac,  Sioux, 
Story,  Union.  Wayne. 

Kansas.  Allen.  Anderscm,  Atchison, 
Barber,  Barton.  Bourbon.  Brown,  Butler, 
Chase,  Chautauqua.  Chen^ee,  Cheyenne, 
Clark,  Clay,  Cloud.  Coffey,  Cowley,  Craw- 
ford, Decatur,  Dickinson,  Douglas,  Ed- 
wards, Elk,  Ellis,  Ellsworth,  Finney, 
Franklin,  Geary,  Grant,  Gray,  Green- 
wood, Hsunllton,  Harper,  Harvey,  Jack- 
son, Jefferson,  Jewell,  Kearney,  Kingman, 
Kiowa,  Labette,  Leavenworth,  Lincoln, 
Linn,  Lyon,  Marion,  McPherson,  Meade, 
Miainl,  Mitchell,  Montgomery,  Morris, 
Morton,  Nemaha,  Neosho,  Ness,  Norton, 
Osage,  Osborne,  Ottawa,  Pottawatomie, 
Pratt,  Rawlins.  Reno.  Republic.  Rice, 
Rooks,  Rush,  Russell,  Saline.  Sedgwick, 
Seward,  Shawnee.  Sherman.  Smith.  Staf- 
ford, Stanton.  Stevens,  Sumner,  Wa- 
baunsee. Wichita,  Wilson,  Woodson, 
Wyandotte. 

Kentucky.  Adair,  Allen,  Anderson,  Bal- 
lard, Barren,  Bath,  Bo<Hie,  Bourbon, 
Boyd.  Boyle.  Bracken.  Breckinridge,  Bul- 
litt, Butler,  Caldwell,  Cnlloway,  Carlisle, 
Carroll,  Carter,  Casey,  Christian,  Clark, 
Clinton.  Crittenden.  Cumberland.  Da- 
viess, Elliott.  Estill.  Fayette.  Fleming, 
Franklin.  F\ilton,  Gallatin.  Garrard. 
Grant.  Graves.  Grayson.  Green,  Greenup. 
Hancock.  Hardin,  Harrison.  Hart.  Hen- 
derson, Henry.  Hickman,  Hopkins.  Jef- 
ferson, Jessamine.  Larue.  Laurel.  Lincoln. 
Livingston,  Logan.  Lyon.  Madison, 
Marlon,  Marshall.  Mason.  McCracken. 
McLean,  Meade.  Mercer.  Metcalfe.  Mon- 
roe. Montgomery.  Muhlenberg.  Nelson, 
Nicholas,  Ohio.  Oldham.  Owen.  Powell. 
Pulaski.  Rockcastle.  Rowan,  Russell, 
Scott.  Shelby,  Simpson.  Spencer,  Taylor, 
Todd,  Trigg.  Union.  Warren.  Washing- 
ton. Wajme.  Webster.  Woodford. 

Mississippi.  Adams.  Amite.  Attalsi, 
Benton.  Bolivar,  Calhoun.  Carroll,  Chick- 
asaw. Choctaw.  Claiborne.  Clarke,  Clay, 
Coahoma,  Copiah.  Covington.  De  Soto, 
Forrest.  Franklin.  George.  Greene,  Gre- 
nada, Hinds.  Holmes,  Humphreys,  Issa- 
quena, Itawamba,  Jasper,  Jefferson,  Jef- 
ferson Davis,  Jones.  Kemper.  Lafayette, 
Lamar.  Lauderdale.  Lawrence.  Leake. 
Lee,  LePlore,  Lincoln,  Lowndes,  BXadison, 
Marlon,  Marshall,  Monroe,  Montgomery, 
Ne^oba,  Newtoo,  Noxubee.  Oktlbbidia, 
Panola,  Pearl  River,  Perry.  Ptte.  Ponto- 
toc, Prentiss,  Quitman.  Rankin,  Scott. 
Sharkey.  Simpson.  Smith.  Simflover, 
Tallahatchie,  Tate,  TlKjah.  Tunica, 
Union,  Walthall,  Warren,  Waohington, 


Wayne,   Webster.    Wilkinson,    Winston, 
Yalobu^ia.  Yazoo. 

MissourL  Adair.  Andrew,  Atchison, 
Barry,  Barton,  Bates,  Benton.  Bollinger. 
Boone,  Buchanan,  Butler,  Caldwell, 
Callaway,  Camden,  Cape  Girardeau, 
CarroU,  Carter.  Cass.  Cedar.  Chariton. 
Ctulstlan.  Claiic  Clay.  Clinton,  Cole, 
Cooper,  Crawford,  Dade,  Daviess,  De 
Kalb,  Dent.  Gentry,  Greene,  Grundy, 
Harrison,  Henry,  Holt,  Howard,  Howell. 
Jasper,  Jefferson,  Johnson,  Knox.  La- 
fayette, LawTMice,  Lincoln,  Linn,  Liv- 
ingston, Macon.  Madison.  Maries.  Mar- 
ion. McDonald.  Mercer.  Mississippi, 
Monroe.  Morgan.  New  Madrid.  Newton, 
Nodaway,  Oregon,  Osage.  Ozark.  Pemi- 
scot, Pettis,  Phelps,  Pike,  P<rfk.  Putnam. 
Ralls.  Randolc^.  Ray.  Reynolds.  Ripley. 
St.  Charles.  St.  Clair.  St.  Francois,  St. 
Genevieve,  Saline.  Scotland.  Scott, 
Shannon,  Stoddard,  Stone.  Sullivan. 
Taney,  Texas,  Vernon,  Warren.  Wash- 
ington, Wayne,  Webster,  Worth,  Wright. 

New  Mexico.  Chaves,  Curry,  De  Baca, 
Eddy,  Guadalupe,  Lea.  Mora.  Quay, 
Roosevelt,  San  Miguel.  Union.  Valencia. 

South  Dakota,  Jones,  Stanley. 

Tennessee.  Bedford,  Baiton,  Bledsoe. 
Bradley,  Cannon.  Carroll,  Chester.  Clay. 
Cocke,  Coffee,  Crockett,  Cumberland, 
DeKalb,  Dyer.  Payette,  Franklin.  Gib- 
son, Giles,  Hamblen.  Hamiltcm.  Harde- 
man, Hawkins,  Hasrwood,  Henderson. 
Henry.  Hickman,  Houston,  Humphreys, 
Jackson.  Lauderdale.  Lawrence.  Lewis. 
Lincoln,  Loudon,  Macon.  Madison. 
Marion.  Marshall.  Maury.  McMirm.  Mc- 
Nairj-,  Monroe.  Montgomery,  Moore. 
Obion.  Overton.  Perry,  Pickett.  Putr-am, 
Rhea,  Shdby,  Smith.  Stewart.  Sumner, 
Tipton,  Trousdale.  Van  Burpn.  Wash- 
ington. Wayne.  Weakley.  Williamson, 
Wilson. 

Texas.  Anderson,  Andrews.  Angelina. 
Aransas,  Archer,  Armstrong.  Atascosa, 
Austin,  Bailey,  Bandera.  Bastroo.  Bay- 
lor, Bee,  Ben,  Bexar,  Blanco,  Borden, 
Bosque,  Bowie,  Brazoria,  Brazos.  Briscoe, 
Brooks,  Brown,  Burleson,  Burnet.  Cald- 
wdL  Calhoun,  Callahan.  Cameron, 
Camp,  Carson.  Cass.  Castro.  Ctiambers. 
Cherokee.  Clay,  Cochran,  Coke,  Coleman, 
Collin,  Collingsworth,  Colorado,  Coman- 
che, Concho,  Cooke,  Coryell,  Cottle, 
Crockett,  Crosby,  Culberson,  Dallam. 
Dallas.  Dawson.  Deaf  Smith.  Delta.  Den- 
ton. De  Witt,  Dickais,  Dimmitt,  Donley, 
Duval,  Eastland.  Edwards,  Ellis,  El  Paso, 
Erath,  PaJls,  Fannin,  Fayette,  Fisher, 
Floyd,  Foard,  Fort  Bend,  Franklin,  Free- 
stone, Frio,  Gaines,  Galveston,  Garzsi, 
Gillespie,  Glasscock,  Goliad,  Gonzales, 
Grayson,  Gregg.  Grimes,  Guadalupe, 
Hale,  Hall,  Hamilton,  Hardeman,  Har- 
din, Harris,  Harrison,  Haskell,  Hays, 
Henderson,  Hidalgo,  Hffl,  Hockley,  Hood, 
Hopkins,  Houston,  Howard,  Hudspeth, 
Himt,  Hutchinson,  Jack,  Jackson,  Jasper, 
Jefferson,  Jim  Hogg,  Jim  Wells,  Johiison, 
Jones,  Karnes,  Kaufman,  Kendall,  Ken- 
edy, Kent,  King,  Kinney,  Kleberg.  Elnox. 
Lamar.  Lamb.  Lampasas,  La  Salle.  Lava- 
ca, Lee,  Leon,  Liberty,  Limestone,  Lire 
Oak,  Lubbock,  Lynn.  McCtilloch,  Mc- 
Lennan, McMullen,  Madison,  Marlon. 
Martin,  Matagorda,  Maverick,  Medina. 
Menard.  Midland.  Mllam,  Mills,  Mitchtil. 


Montague.  Montgomery.  Moore.  Morris, 
MoUey.  Nacogdoches,  Navarro.  Nolsui. 
Nueces,  Ochiltree,  Oldham.  Orange,  Palo 
Pinto,  Panolsi,  Parker,  Parmer.  Polk, 
Potter.  Presidio.  Rains,  Randall,  Real. 
Red  River.  Reeves,  Refugio,  Robertson, 
Rockwall,  Runnels.  Rusk,  Sabine,  San 
Augustine,  San  Jacinto,  San  Patxicio, 
San  Saba.  Schleicher.  Scurry,  Shackel- 
ford, Shelby,  Sherman,  &nith,  Somer- 
vell. Starr.  Stephens.  Stonewall,  Sutton, 
Swisher,  Tarrant.  Taylor,  Terry,  "Ihrock- 
morton,  Titus,  Tom  Green,  Travis,  Trin- 
ity, Tyler,  Upshur,  Upttm,  Uvalde,  Van 
Zandt,  Victoria.  Walker,  Waller,  Wash- 
ington. Webb,  Wharton,  Wheeler,  Wich- 
ita, WUbarger.  Willacy,  Williamson,  Wil- 
son. Wise,  Wood,  Yoakum,  Young,  Za- 
pata. Zavala. 

Utah.  Box  Elder.  Cache. 

Wyoming.  Lincoln. 

Puerto  Rico.  Arecibo,  Carolina,  Guay- 
nabo,  Hatlllo,  Las  Piedras,  Naguabo. 

§  78.22      Noncertified  arras. 

The  following  States,  or  specified  por- 
tions thereof,  are  hereby  designated  as 
Noncertified  Brucellosis  Areas: 

(a)   Entire  States. 

*b)    Specific  Counties   Within   States. 

Iowa.  Clay,  Montgomery. 

Puerto  Rico.  Vieques. 

(Sees.  4-7.  23  StAt,  33.  as  amended:  sees.  1 
iuid  2,  32  Stat.  791-792,  as  amended:  sec.  3. 
33  Stat.  1265.  as  amended:  sec.  2,  SS  Stat.  693: 
and  sees.  3  and  11,  76  Stat.  130.  132;  21 
U.S.C.  111-113.  114«-1,  115.  117.  130.  121.  125, 
134b.  134f;  37  PR  28464.  28477:  38  FH  19141. 
9  CPB  7aa5  ) 

Effective  date:  The  foregoing  amend- 
ments shall  become  effective  January  28. 
1977. 

The  amendments  impose  certain  re- 
strictions necessary  to  prevent  the 
spread  of  brucrfloels  in  cattle  and  relieve 
certain  restrictions  presently  imposed. 
They  should  be  made  effective  promptly 
in  order  to  accomplish  their  purpose  in 
the  public  interest  and  to  be  of  maxi- 
mum benefit  to  perscms  subject  to  the 
restrictions  which  are  rdleved.  It  does 
not  appear  that  public  participati<m  in 
this  rulemaking  proceeding  would  make 
additional  relevant  information  avail- 
able to  the  Department. 

Accordingly,  under  the  administrative 
procedure  provisions  of  5  U.S.C.  553,  it 
is  found  upon  good  cause  that  notice  and 
other  public  procedure  with  respect  to 
the  amendments  are  Impracticable,  un- 
necessary, and  contrary  to  the  public 
interest,  and  good  cause  is  found  for 
making  them  effective  less  than  30  days 
after  publication  in  the  Federal  Reg- 
ister. 

DOTie  at  Washington,  D.C.,  this  24th 
day  of  January  1977. 

Kote:  The  Animal  and  Plant  Health  In- 
spection Service  has  determined  that  this 
docaxnent  does  not  contain  a  major  proposal 
reqairlng  pres>ar»tlon  of  an  InflaAkm  Impact 
Statement  under  Kxecuttrs  Order  11821  and 
OMB  Circular  A-107. 

Pmux  A.  CBALonx, 
Acting  Deputy  Administrator, 
yeterfnmrg  Services. 

(PR  r)oc.77-2787  FUed  l-27-77;8:45  am] 
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Title  10 — Energy 

CHAPTER   II — FEDERAL  ENERGY 
ADMINISTRATION 

PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

SUBPART   F— RESELLERS  AND  RETAILERS 

EMERGENCY  AMENDMENT  ADOPTING 
SPECIAL  RULE  NO.  1  FOR  SUBPART  F 

Correction 

i       

•  In  PR  Doc.  76-38499  appearing  at  page 
1036  In  the  issue  of  Wednesday,  Janu- 
ary 5,  1977  the  following  correction 
should  be  made. 

On  page  1037,  middle  column  In  Ap- 
pendix— Special  Rule  No.  1,  paragraph 
numbered  2,  the  13th  line  reading  "sell- 
er in  January  1977.  February  1977  and" 
shotild  be  deleted. 

Title  14 — Aeronautics  and  Sftace 

CHAPTER  II — CIVIL  AERONAUTICS  BOARD 

SUBCHAPTER  B— PROCEDURAL  REGULATIONS 

(Docket  No/2ge26;  Regulation  PR-162, 
'       Amdt.  4] 

PART  300— RULES  OF  CONDUCT  IN 
BOARD  PROCEEDINGS 

Amendment  to  Reissuance  of  Part 

Adopted  bs  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
January  24.  1977  (Incorporate  attached 
regtilation.). 

Effective:  January  24,  1977. 

Adopted:  January  24.  1977. 

This  document  amends  a  reissuance 
of  the  Board's  Rules  of  Conduct  in 
Board  Proceedings,  which  are  Interim 
regulations.  It  is  a  response  to  comments 
from  the  public  which  we  called  for  on 
the  narrow  Issue  of  whether  the  provi- 
sions of  S§  300.2a  and  300.7  of  our  reg- 
ulations or  i  300.2(d)  of  our  former  reg- 
ulations unconstitutionally  Infrihged 
upon  First  Amendment  rights  of  per- 
sons dealing  with  Board  matters  and 
the  public.  We  have  concluded  that  the 
issues  raised  by  the  comments  are  sub- 
stantial, that  corrective  action  is  war- 
ranted, and  that  the  present  S  300.2a 
should  be  replaced  by  a  new  provision 
directed  generally  to  the  elimination  of 
specified  conduct  rather  than  the  direct 
limitation  of  speech  or  communication. 

By  PR-154  (41  FR  34587.  August  16, 
197t)  as  amended  by  PIt-160  (41  FR 
48116,  November  2.  1976)  the  Board  re- 
issued on  an  interim  basis,  effective  Oc- 
tober 25,  1976.  Part  300  of  its  Procedural 
Regulations,  Rules  of  Conduct  in  Board 
Proceedings  (14  CFR  Part  300).  Coln- 
cldentally  with  the  foregoing  issuances, 
the  Board  also  issued  a  Notice  and  a 
Supplemental  Notice  of  Proposed  Rule- 
making (PDR-41,  41  FR  34650,  Augiist  16, 
1978,  and  PDR^IA,  41  FR  48129,  No- 
vember 2,  1976). 

Among  other  things,  the  notices  called 
for  comment  on  the  provisions  of  §  300.- 
2a,  Prohibited  influence  and  solicitation, 
and  S  300.7,  Contacts  tvith  other  gov- 
ernment agencies,  both  as  set  forth  in 
PDRr-41  an**  S  300.2,  Hearing  cases;  im- 
proper influence,  as  set  forth  In  the  prior 
regulation.  The  notices  also  referred  to 
the  discussion  of  these  provisions  in  the 
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preambles  to  PR-154  and  PR-160.  As 
indicated  in  the  preamble  to  the  latter 
regulation  serious  constitutional  issues 
were  raised  by  public  comment  with  re- 
spect to  limitations  on  contacts  with  the 
media  and  limitations  on  the  genera- 
tion of  support  from  third  persons  for 
the  position  of  an  Interested  person. 
We  modified  our  interim  regulation  to 
limit  their  applicability  in  some  of  the 
challenged  areas.  Otherwise,  we  deferred 
consideration  of  such  constitutional  is- 
sues until  receipt  of  comments  on  our 
proposed  final  rule,  which  were  due  on 
or  before  December  29,   1976. 

Later,  the  Board  determined  to  ex- 
pedite its  consideration  of  the  constitu- 
tional issues  to  the  extent  feasible  and 
therefore  Issued  a  Supplemental  Notice 
calling  for  briefs,  comments,  or  argu- 
ments on  such  issues  on  or  before  De- 
cember 20.  1976  (PDR-41B,  41  FR  51036, 
November  19.  1976).  In  response  thereto 
comments  were  filed  by  the  Member  Car- 
riers of  the  National  Air  Carrier  Asso- 
ciation and  by  Reuben  Robertson  and 
Aviation  Consiuner  Action  Project.  The 
Board  finds  that  it  can  expedite  its  reso- 
lution of  the  constitutional  Issues  by 
separating  them  from  Issues  raised  by 
other  comments  and  acting  upon  them 
now. 

The  complaints  presented  to  us  are 
that  S  300.2  of  our  prior  regulation  and 
§§3Q0.2a  and  300.7  of  our  interim  reg- 
ulation unconstitutionally  infringe  First 
Amendment  rights  of  persons  participat- 
ing In  Board  proceedings  and  the  public 
by  direct  restraint  upon  communications 
to  ttilrd  persons,  including  the  media, 
and  by  indirect  restraints,  arising  from 
b<}th  overjsreadth  and  vagueness,  which 
place  a  "char*  or  "chilling  effect"  on  free 
speech,  without  appropriate  justifica- 
tion, so  that  constitutional  barriers  to 
such  regulation  are  exceeded. 

The  Board's  former  regulation,  Its 
present  interim  regtilation,  and  the  in- 
terim regulation  established  herein 
(which  we  presently  intend  to  include 
in  oiu*  final  regulation)  were  and  are 
intended  to  protect  the  integrity  of  our 
prcx^esses  rather  than  to  res^ain  or 
or  kihibit  free  speech,  whether  or  not 
such  speech  Is  critical  of  the  Board.  That 
the  Board's  intention  has  governed  ita 
administration  of  these  provisions  is  evi- 
denced by  the  fact  that  there  has  been 
no  serious  objection  to  them  on  consti- 
tutional M-  other  grounds  for  the  many 
years  they  have  been  in  effect.  Neverthe- 
less, this  fact  would  not  justify  their 
continuance  in  the  face  of  the  present 
comments  which  appear  to  be  well  taken, 
as  a  matter  of  law,  in  many  areas.  In 
light  of  the  legal  precedents  striking 
down  restraints  on  free  speech,'  and  the 
fact  that  problems  under  our  old  Rules 
of  Conduct  have   arisen   infrequently,* 


'  We  find  particularly  Instructive  Chicago 
Council  of  Lawyer  a  v.  Bauer,  622  F.  2d  343 
(7th  Cir.  1975);  and  the  cases  cited  therein. 

=  See  the  Board's  Opinion  In  the  Service  to 
Saipan  Case,  Docket  34421  (attached  to  Order 
75-11-59)  disapproved  by  the  President  on 
other  grounds,  where  we  stated  after  an 
elatwrate    Investigation    of    carrier    conduct 


we  have  determined  to  replace  §  300.2a 
of  our  interim  regiilation,  which  em- 
bodies much  of  our  prior  regulation, 
with  a  new  provision  which  plainly  re- 
stricts conduct  rather  than  speech  or 
communication  and  limits  itself  to  con- 
duct which  is  unlawful  or  poses  a  serious 
imminent  threat  to  the  fair  conduct  or 
completion  of  a  Board  proceeding  or 
matter. 

Specifically,  we  have  prohibited  con- 
duct which  attempts,  directly  or  in- 
directly, to  afifect  the  judgment  of  the 
Board,  any  of  its  Members,  or  its  em- 
ployees by  any  unlawful  means  such 
as  (1)  the  use  of  deception;  (2)  the  pay- 
ment of  money  or  other  consideration; 
or  (3)  any  other  action  or  plan  which 
poses  a  serious  imminent  threat  to  dis- 
rupt or  interfere  with  ihe  full  and  fair 
completion  of  a  proceeding  or  matter 
befote  the  Board.  Any  such  conduct  will 
be  deemed  a  violation  of  the  part  and 
brought  within  the  scope  of  §  300.20  and 
the  remedial  actions  enumerated  there- 
in. 

It  is  the  steadfast  opinion  of  the  Board 
that  the  foregoing  prohibitions  will 
neither  imconstitutionally  restrain  or 
"chill"  protected  expression  or  communi- 
cation nor  open  up  proceeding  to  de- 
struction through  permitted  speech.  On 
the  contrary,  we  believe  that  with  such 
conduct  prohibited  and  with  the  respon- 
sible and  intelligent  action  we  can  and  do 
anticipate  from  persons  interested  in  and 
participating  in  Board  proceedings,  there 
is  no  occasion  to  expect  difSculties  In 
maintaining  the  integrity  of  our  pro- 
ceedings. In  view  of  the  Board's  obliga- 
tion to  insiire  such  a  resxilt.  we  shall  be 
vigilant  in  scrutinizing  the  conduct  of 
our  proceedings  and  in  rectifying  diffi- 
culties that  may  arise  either  on  an  ad 
hoc  basis  or  by  further  rulemaking  pro- 
ceedings. We  are  also  of  the  view  that, 
to  the  fullest  extent  possible,  the  protec- 
tions afforded  by  this  part  ^ould  be  ap- 
plicable equally  to  nonhearing  and  rule- 
making matters,  as  the  regulation  pro- 
vides. Simple  fairness  requires  that  such 
matters,  which  are  of  growing  number 
and  importance,  should  not  be  subjected 
to  attempts  to  affect  the  agency's  judg- 
ment by  tlie  means  we  have  prohibited. 

Accordingly,  the  Board  hereby  amends 
its  Reissuance  of  Part  300  of  its  Pro- 
cedural Regulations  (14  CPU  Part  300) 
effective  January  24,  1977,  as  follows: 

1.  Section  300.2a  is  revised  as  follows: 

§  300.2      Prohibited   conduct. 

It  is  improper  that  any  person  Inter- 
ested in  a  pr<x;eeding  before  the  Board 
attempt,  directly  or  indirectly,  to  affect 
the  judgment  of  the  Board  or  any  of  its 
Members  or  employees  by  any  unlawful 
means  such  as  the  use  of  deception,  the 
payment  of  money  or  other  considera- 
tion, or  any  other  action  which  poses 
a  serious  imminent  threat  to  disrupt  or 
interfere  with  the  full  and  fair  comple- 


problems,  "These  circumstances  have  rarely 
arisen  In  prior  Baord  cases  and  are  unlikely 
to  arise  In  the  same  fafihlon  In  future  oases." 
(Mlmeo.  p.  3.) 
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tion  of  the  pr(x;eeding.  Any  such  cotMiuct 
Is  prohibited  and  wUl  be  deemed  a  viola- 
tion of  this  part  within  the  meaning  of 
S  300.20. 

By  the  (TivU  Aeronautics  Board. 

Phyllis  T.  Katlor. 
Secretary. 

[FR  Doc.77-2823  Filed  l-27-77;8:45  am] 

Title  16 — Commercial  Practices 

CHAPTER  I — FEDERAL  TRADE 
CdMMISSION 

1  Docket  No.  C-28571 

PART  13 — PROHIBITED  TKADE  PRAC- 
TICES, AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

Interstate  Check  Systems,  Inc.  and 
Gerald  A.  McCollouro 

Subpart — Collecting,  assembling,  fur- 
nishing or  utilizing  consumer  reports: 
§  13.382  Collecting,  assembling,  furnish- 
ing or  utilizing  consumer  reports; 
13.382-1  Confidentiality,  accuracy,  rele- 
vancy, and  proper  utilization;  13.382-1 
(a)  Pair  Credit  Reporting  Act;  13.382-5 
Formal  regulatory  and /or  statutory  re- 
quirements; 13.382-5(a)  Fair  Oedit  Re- 
portine  Act. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5.  38  Stat.  719,  aa  amended; 
82  Stat.  146.  147;  84  Stat.  1127-36;  15  U.S.C. 
1601,  et  seq.) 

In  the  Matter  of  Interstate  Check  Sys- 
tems, Inc.,  a  corporation,  and  Gerald 
A.  McColloum,  individually  and  as 
an  officer  of  said  eorporatUm. 

Cf>nsent  order  requiring  an  Indian- 
apolis, Ind.,  credit  reporting  firm,  among 
other  things  to  cease  collecting,  assem- 
bling, furnishing  or  utilizing  consumer 
reports  in  violation  of  the  Fair  Credit 
Reporting  Act. 

The  order  to  cease  and  desist,  includ- 
ing further  order  requiring  report  of 
compliance  therewith,  is  as  follows:  * 

Order 

It  is  ordered.  That  respondents  Inter- 
state Check  Systems,  Inc..  a  corporation, 
its  successors  and  assigns,  and  its  officer 
(jrerald  A.  McColloum,  Individually  and 
as  an  officer  of  said  Interstate  Check 
Systems,  Inc..  and  respondents'  officers, 
agents,  representatives  and  employees, 
hereafter  collectively  "respondents",  di- 
rectly or  through  any  corporation,  sub- 
sidiary, division  or  other  device,  in  con- 
nection with  the  collecting,  preparation, 
assembling  or  furnishing  of  consumer  re- 
ports, as  "consumer  report"  is  defined  In 
section  603(d)  of  the  Fair  Credit  Report- 
ing Act  (Pub.  L.  91-508,  15  DAC.  section 
1601  et  seq.),  shall  forthwith  cease  and 
desist  from: 

1.  Furnishing  any  consumer  report  to 
any  person  unless  such  report  is  fur- 
nished: (a)  To  a  person  whom  respond- 
ent then  has  reason  to  believe  intends, 
at  the  time  the  information  is  furnished, 
to  use  the  information: 


*  Copies  of  the  Complaint  and  Decision  and 
Order  filed  with  the  original  document. 


(1>  In  ccxinection  with  a  credit  trans- 
action involving  the  consumer  on  whom 
the  infcHTnation  is  to  be  furnished  and 
involving  the  extension  of  credit  to,  or 
review  or  collection  of  an  account  of,  the 
consumer;  or 

(2)  For  employment  purposes;  or 

(3)  In  connection  with  the  underwrit- 
ing of  insurance  involving  the  consumer; 
or 

(4^  In  connecticwi  with  a  determina- 
tion of  the  consumer's  eligibility  for  a 
license  or  other  benefit  granted  by  a  gov- 
ernmental instrumentality  required  by 
law  to  consider  an  applicant's  financial 
responsibility  or  status;  or 

(5)  In  connection  with  a  business 
transaction  involving  each  consumer  re- 
ported upon ;  or 

( b  1  In  response  to  the  order  of  a  court 
having  jurisdiction  to  issue  such  order: 
or 

<c >  In  accordance  with  the  wTitten  in- 
structions of  the  consumer  to  whom  the 
report  relates. 

2.  Furnishing  consumer  reports  in  list 
form,  unless  the  identity  of  the  consumer 
to  whom  the  information  relates  is  not 
disclosed  on  such  list  and  cannot  be  de- 
termined without  the  use  of  a  unique 
identifier,  such  as  social  security  num- 
ber, driver's  license  number,  or  bank  ac- 
count number.  The  identifier  used  must 
be  provided  by  the  consumer  at  the  time 
of  the  transaction  with  the  user. 

3.  Failing  to  maintain  reasonable  pro- 
cedures necessary  to  limit  the  furnishing 
of  consumer  reports  to  the  purposes  list- 
ed under  section  604  of  the  Act,  as  pro- 
vided by  section  607  of  the  Act. 

It  is  further  ordered.  That  respond- 
ents deliver  a  copy  of  this  order  to  cease 
and  desist  to  all  present  and  future  per- 
sonnel of  respondents  engaged  in  the 
preparation  and/or  furnishing  of  con- 
sumer reports,  and  that  respondents  se- 
cure a  signed  statement  acknowledging 
receipt  of  said  order  from  all  such  per- 
sonnel. 

It  is  further  ordered,  lliat  respond- 
ents shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent,  such 
as  dissolution,  assignment  or  sale  result- 
ing in  the  emergence  of  a  successor  cor- 
poration, the  creation  or  dissolution  of 
subsidiaries  or  any  oUier  change  in  the 
corporate  respondent  which  may  affect 
compliance  obligations  arising  out  of  this 
order. 

It  is  further  ordered.  That  the  individ- 
ual respondent  named  herein  promptly 
notify  the  Commission  of  the  discontinu- 
ance of  his  present  business  or  employ- 
ment and  of  his  affiliation  with  a  new 
business  or  employment.  Such  notice 
shall  include  his  current  business  ad- 
dress and  a  statement  as  to  the  nature  of 
the  business  or  employment  in  which  he 
is  engaged,  as  well  as  a  description  of 
his  duties  and  responsibilities. 

It  is  further  ordered.  That  respond- 
ent shall,  within  sixty  (60)  days  sifter 
service  upon  him  of  this  Order,  file  with 
the  CommissiCHi  a  report  in  writing  set- 
ting forth  in  detail  the  manner  and  form 
in  which  he  has  complied  with  this 
Order. 


Commissioner  Dole  did  not  participate 
by  reason  of  atjsence. 

The  Decision  and  Order  was  issued  by 
the  Commission  Deceml)er  17,  1976. 

John  P.  Dugam. 
Acting  Secretary. 

\m  Doc  77-2800  Piled  1-27-77:8:45  ami 


IDocliet  No.  9039) 

PART  13— PROHIBITED  TRADE  PRAC- 
TICES, AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

Martin  Marietta  Corp.,  et  al. 

Subpart — Combining  or  conspiring: 
§  13.400  To  discriminate  or  stabilize 
prices  through  basing  point  or  delivered 
price  systems;  §  13.405  To  discriminate 
unfairly  or  restrictively  in  general; 
§  13.431  To  exchange  future  price  infor- 
mation; 5  13.432  To  fix  and  maintain 
uniform  freight  charges.  Subpart — Sell- 
ing and  quoting  on  systematic,  price 
matching  basis:  §  13.2190  Basing  points 
and  delivered  price  systems. 

(Sec.  6.  38  Stat.  721;   15  U.S.C.  46.  IiilerpreU 
or  applies  .sec    5.  36  Stat.  719.  as  amended; 

15  U.SC.  45) 

In  the  Matter  of  Martin  Marietta  Cor- 
poration, a  Corporation:  Ideal  Basic 
Industries,  Inc.,  a  Corporation;  and 
OKC  Corp..  a  Corporation. 

Consent  orders  requiring  three  port- 
land  cement  manufacturers,  Martin 
Marietta  Corporation,  RockviDe,  Md., 
Ideal  Basic  Industries,  Inc.,  Denver, 
Colo.,  and  OKC  Corp.,  Dallas,  Tex., 
among  other  things  to  offer,  for  a  ten- 
year  period,  a  point  of  origin  price  for 
bulk  Portland  cement  to  a  customer  each 
time  a  delivered  price  is  offered.  Custom- 
ers are  given  the  option  of  furnishing  or 
arranging  transportation  from  the  mill 
at  the  point  of  origin  price.  The  Ideal 
order  defines  the  point  of  origin  price  as 
the  delivered  price  less  the  actual  freight 
which  would  have  been  incurred  to  the 
destination.  The  other  two  orders  define 
the  point  of  origin  price  as  the  delivered 
price  less  the  unabsorbed  or  average 
freight  factor  included  In  it.  Further,  the 
orders  proliibit  the  exchange  of  price  in- 
formation among  competitors  and  con- 
trol of  the  place  of  use  of  Portland  ce- 
ment which  has  been  sold  to  a  customer. 

The  orders  to  cease  and  desist,  includ- 
ing further  orders  requiring  report  of 
compliance  therewith,  are  as  follows:  '■ 

Order  as  to  Martin  Marietta 
Corporation 


Definitions 

For  purposes  of  this  Order,  the  follow- 
ing definitions  sliall  apply: 

"Portland  cement" — a  material  sold 
in  bulk  which  includes  types  I  through  V 
as  specified  by  the  American  Soeletar  for 
Testing  Materials,  not  Including  either 
masonry  or  white  cement. 


^Copies  of  the  Complaint  and  Dedskma 
and  Orders  filed  with  the  original  document. 
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"Point  of  origin  price" — price  set  by 
respondent  for  purchases  by  a  customer 
at  a  mill  or  distribution  point  from  which 
a  delivered  price  is  quoted  to  that  cub- 
tomer.  Tlie  "point  of  origin  price"  shall 
be  no  greater  than  the  delivered  price 
offered  to  the  customer  less  the  cost  of 
transportation  factor  which  was  Included 
by  respondent  In  the  delivered  price. 

"Delivered  price" — price  set  by  re- 
spondent for  purchases  by  a  customer  at 
a  designated  destination  point.  "Deli- 
vered price"  shaU  Include  a  cost  of  trans- 
portation factor,  which  factor  shall  con- 
sist of  either  (1)  the  non- absorbed  actual 
freight  charge  to  the  designated  destina- 
tion point  or  (11)  the  average  freight 
charge  for  an  established  geographic 
area  in  which  that  destination  point  is 
located. 

n 

It  is  ordered,  That  respondent,  its  suc- 
cessors and  Eissigns,  and  Its  directors, 
officers,  agente,  representatives,  employ- 
ees and  affiliates  (hereinafter  "respond- 
ent;") .  directly  or  Indirectly,  through  tmy 
corporate  or  other  device  in  connection 
with  the  sale  or  distribution  of  portland 
cement: 

L  ShaU  within  ninety  (90)  days  from 
the  effective  date  hereof  and  for  a  pe- 
riod of  ten  (10)  years  thereafter,  where 
a  delivered  price  is  offered  to  a  customer 
from  a  mill  or  distribution  point,  also  al- 
low that  customer  the  option  of  obtain- 
ing a  point  of  origin  price  at  that  mill  or 
dtobrlbutlon  point  and  arranging  or  fur- 
nishing transportation  from  that  mill  or 
distribution  point  for  the  piuxhase  of 
Portland  cement  in  quantities  of  at  least 
a  truckload  In  biilk  cement  vehicles  (the 
minimum  truckload  tonnage  to  be  the 
truckload  minimum  for  licensed  carriers 
as  established  by  the  federal  or  state 
agency  having  Jurisdiction  over  the  ap- 
plicable tariff)  when  the  customer  fiu-- 
nlsAies  or  arranges  transportation  physi- 
cally compatible  with  respondent's  fa- 
cilities and  complies  with  reasonable 
loading  schedules  and  loading  procedures 
of  re4>ondent. 

3.  Shall  not  exchange  with  its  competi- 
tors information  concerning  prices,  dis- 
count rates  and  other  terms  and  condl- 
tl«is  pertinent  to  the  sale  of  Portland 
cement,  except  in  connection  with  a  bona 
fide  sale  to,  or  purchase  from,  any  such 
competitor  or  in  connection  with  negoti- 
ations rdated  thereto. 

3.  Shall  not  control  or  attempt  to  con- 
trol the  place  of  use  of  portland  cement 
which  has  been  sold  to  a  customer,  pro- 
vided that,  nothing  contained  herein 
shall  affect  respondent's  right  to  obtain 
contractual  assurances  necessary  to 
comply  with  the  Robinson-Patman  Act. 

ni 

It  is  further  ordered.  That,  consistent 
with  the  definitions  contstlned  in  Part  I 
of  this  Order,  nothing  contained  in  this 
Order  shall  be  Interpreted  as  prohibiting 
respondent,  when  acting  individually,  (1) 
from  exercising  its  right  to  establish  the 
price  at  which  and  to  select  the  cus- 
tinners  to  which  it  shall  sell;  (2)  from 
selling  at  a  point  of  origin  or  delivered 
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price  established  in  good  faith  to  meet 
the  equally  low  price  of  a  competitor; 
(3)  from  absorbing  all  or  any  part  of  ac- 
tual freight  charges  on  shipment  to  any 
geographic  area;  or  (4)  from  charging 
the  same  price  to  all  customers  within 
an  established  geographic  area.  No  pric- 
ing practice  engaged  in  by  respondent 
shall  be  deemed  immune  or  exempt  from 
the  antitrust  laws  by  reason  of  anything 
contained  in  this  paragraph. 

rv 

It  is  further  ordered.  That  all  persons 
in  respondent's  organization  having  sales 
and  policy  responsibilities  with  respect 
to  the  subject  matter  of  this  Order  shall 
be  notified  of  the  terms  of  this  Order. 


It  is  further  ordered.  That  respondent, 
pursuant  to  §  3.61  of  the  Commission's 
rules,  within  ninety  (90)  days  after  this 
Order  becomes  effective,  submit  in  writ- 
ing to  the  Federal  Trade  Commission  a 
report  setting  forth  In  detail  the  manner 
and  form  in  which  respondent  has  com- 
plied with  this  Order. 

Order  as  to  Ideal  Basic  Industries,  Inc. 


j  Definitions 

For  the  purposes  of  this  Order,  the  fol- 
lowing definitions  shall  apply: 

"Portland  cement" — a  material  sold  in 
bulk  which  includes  types  I  through  V 
as  specified  by  the  American  Society  for 
Testing  Materials,  not  Including  either 
masonry  or  white  cement. 

"Point  of  origin  price" — a  price  set  by 
respondent  for  purchases  by  a  customer 
at  a  mill  or  distribution  point  from 
which  a  delivered  price  is  quoted  to  that 
customer.  The  "point  of  origin  price" 
shall  be  no  greater  than  the  delivered 
price  offered  to  the  customer  less  the 
actual  transportation  costs  which  woulcl 
be  incurred  by  the  seller  If  the  sale  were 
made  on  a  delivered  basis. 

"Delivered  price" — a  price  set  by  re- 
spondent for  purchases  by  a  customer 
at  a  designated  destination  point,  which 
price  includes  the  cost  of  transportation 
to  that  designated  destination  point. 

II 

It  is  ordered.  That  respondent,  its  suc- 
cessors and  assigns,  and  its  directors,  of- 
ficers, agents,  representatives,  employees 
and  alflllates  (hereinafter  "respond- 
ent") ,  directly  or  indirectly,  through  any 
corporate  or  other  device  in  connection 
with  the  sale  or  distribution  of  portland 
cement: 

1.  Shall  within  ninety  (90)  days  from 
the  effective  date  hereof  and  for  a  period 
of  ten  (10)  years  thereafter,  where  a 
delivered  price  is  offered  to  a  custom^" 
from  a  mill  or  distribution  point,  also 
allow  that  customer  the  optitHi  of  ob- 
taining a  point  of  origin  price  at  that 
mill  or  distribution  point  and  arranging 
or  furnishing  transportation  from  that 
mill  or  distribution  point  for  the  pur- 
chase of  Portland  cement  in  quantities 
of  at  least  a  truckload  in  bulk  cement; 


vehicles  (the  minimum  truckload  ton- 
nage to  be  the  truckload  minimum  for 
licensed  carriers  as  established  by  the 
federal  or  state  agency  having  jurisdic- 
tion over  the  applicable  tariff)  when  the 
customer  furnishes  or  arranges  trans- 
portation physically  compatible  with  re- 
spondent's facilities  and  complies  with 
reasonable  loading  schedules  and  load- 
ing procedures  of  respondent. 

2.  Shall  not  exchange  with  its  com- 
petitors information  concerning  prices, 
discount  rates  and  other  terms  and  con- 
ditions pertinent  to  the  sale  of  portland 
cement,  except  in  connection  with  a 
bona  fide  sale  to,  or  purchase  from,  any 
such  competitor  or  In  connection  with 
negotiations  related  thereto. 

3.  Shall  not  control  or  attempt  to  con- 
trol the  place  of  use  of  Portland  cement 
which  has  been  sold  to  a  customer:  Pro- 
vided, That,  nothing  contained  herein 
shall  affect  respondent's  right  to  obtain 
contrsuitual  assurances  necessary  to 
comply  with  the  Robinson-Patman  Act. 

m 

It  is  further  ordered,  That,  consistent 
with  the  definitions  contained  in  Part  I 
of  this  Order,  nothing  contaJned  in  this 
Order  shall  be  interpreted  as  prohibiting 
respondent,  when  acting  Individually, 
(1)  from  exercising  its  right  to  establish 
the  price  at  which  and  to  select  the  cus- 
tomers to  which  It  shall  sell;  (2)  from 
selling  at  a  point  of  origin  or  delivered 
price  established  In  good  faith  to  meet 
the  equally  low  price  of  a  competitor;  (3) 
from  absorbing  all  or  any  part  of  actual 
freight  charges  on  shipment  to  any  geo- 
graphic area;  or  (4)  from  charging  the 
same  price  to  all  customers  within  an 
established  geographic  area.  No  pricing 
practice  engaged  in  by  respondent  shall 
be  deemed  immune  or  exempt  from  the 
antitrust  laws  by  reason  of  anything 
contained  in  this  paragraph. 

't  is  further  ordered.  That  all  per- 
sons in  respondent's  organization  hav- 
ing sales  and  policy  responsibilities  with 
respect  to  the  subject  matter  of  this 
Order  shall  be  notified  of  the  terms  of 
this  Order. 

▼ 

It  is  further  ordered.  That  respondent, 
pursuant  to  §  3.61  of  the  Commission's 
rules,  within  ninety  (90)  days  after  this 
Order  becomes  effective,  submit  in  writ- 
ing to  the  Federal  Trade  Commission  a 
report  setting  forth  in  detail  the  manner 
and  form  in  which  respondent  has  com- 
plied with  this  Order. 

Order  as  to  OKC  Corp. 


Definitions 

For  piu-poses  of  this  Order,  the  fol- 
lowing definitions  shall  apply: 

"Portland  cement" — a  material  sold 
in  bulk  which  includes  tjrpes  I  through  V 
as  specified  by  the  American  Society  for 
Testing  Materials,  not  Including  either 
masonry  or  white  cement. 
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"Point  of  origin  price"— price  set  by 
respondent  for  purchases  by  a  customer 
at  a  mill  or  distribution  point  from 
which  a  delivered  price  is  quoted  to  that 
customer.  The  "point  of  origin  price" 
shall  be  no  greater  than  the  delivered 
price  offered  to  the  customer  less 
the  cost  of  transportation  factor  which 
was  included  by  respondent  in  the  de- 
livered price. 

"Delivered  price" — ^price  set  by  re- 
spondent for  purchases  by  a  customer  at 
a  designated  destination  point.  "Deliv- 
ered price"  shall  include  a  cost  of  trans- 
portation factor,  which  factor  shall  con- 
sist of  either  (i)  the  non-absorbed  ac- 
tual freight  charge  to  the  designated 
destination  point  or  (il)  the  average 
freight  charge  for  an  established  geo- 
graphic area  in  which  that  destination 
point  is  located. 

n 

It  is  ordered.  That  respondent,  its  suc- 
cessors and  assigns,  and  its  directors,  of- 
ficers, agents,  representatives,  employ- 
ees and  affiliates  (hereinafter  "respond- 
ent"), directly  or  indirectly,  through 
any  corporate  or  other  device  In  connec- 
tion with  the  sale  or  distribution  of 
Portland  cement: 

1.  Shall  within  ninety  (90)  days  irom 
the  effective  date  hereof  and  for  a  pe- 
riod of  ten  (10)  years  thereafter,  where 
a  delivered  price 'Is  offered  to  a  customer 
from  a  mill  or  distribution  point,  also  al- 
low tha£  customer  the  option  of  obtain- 
ing a  point  of  origin  price  at  that  mill  or 
distribution  point  and  arranging  or  fur- 
nishing transportation  from  that  mill  or 
distribution  point  for  the  purchase  of 
Portland  cement  in  quantities  of  at  least 
a  truckload  in  bulk  cement  vehicles  (the 
minimum  truckload  tdnnage  to  be  the 
truckload  minimum  for  licensed  carriers 
as  established  by  the  federal  or  state 
agency  having  jurisdiction  over  the  ap- 
plicable tariff)  when  the  customer  fur- 
nishes or  arranges  transportation  physi- 
cally compatible  with  respondent's  facili- 
ties and  complies  with  reasonable  loading 
schedules  and  loading  procedures  of  re- 
spondent. 

2.  Shall  not  exchange  with  Its  com- 
petitors information  concerning  prices, 
discount  rates  and  other  terms  and  con- 
ditions pertinent  to  the  sale  of  Portland 
cement,  except  in  connection  with.a  bona 
fide  sale  to,  or  purchase  from,  any  such 
competitor  or  in  connecticm  with  nego- 
tiations related  thereto. 

3.  Shall  not  control  or  attempt  to 
control  the  place  of  use  of  Portland  ce- 
ment which  has  been  sold  to  a  customer: 
Provided.  That,  nothing  contained  herein 
shall  affect  respondent's  right  to  obtain 
contractual  assurances  necessary  to  com- 
ply with  the  Robinson-Patman  Act. 

m 

It  is  further  ordered.  That,  consistent 
with  the  definitions  contained  in  Part  I 
of  this  Order,  nothing  contained  in  this 
Order  shall  be  interpreted  as  prohibiting 
respondent,  when  acting  Individually.  (1) 
from  exercising  its  right  to  establish  the 
price  at  which  and  to  select  the  custom- 


ers to  which  it  shall  sell;  (2)  from  sell- 
ing at  a  point  of  origin  or  delivered  price 
established  in  good  faith  to  meet  the 
equally  low  price  of  a  competitor;  (3) 
from  absorbing  all  or  any  part  of  actual 
freight  charges  on  shipment  to  any  geo- 
graphic area:  or  (4)  from  cjiarglng  the 
same  price  to  all  customers  within  an 
established  geographic  area.  No  pricing 
practice  engaged  in  by  respondent  shall 
be  deemed  immune  or  exempt  frcan  the 
antitrust  laws  by  reason  of  anything  con- 
tained in  this  paragraph. 

IV 

It  is  further  ordered.  That  all  persons 
in  respondent's  organization  having  sales 
and  policy  responsibilities  with  respect  to 
the  subject  matter  of  this  Order  shall  be 
notified  of  the  terms  of  this  Order. 

V 

It  is  further  ordered.  That  respondent, 
pursuant  to  §  3.61  of  the  Commission's 
rules,  within  ninety  (90)  days  after  this 
Order  becomes  effective,  submit  in  writ- 
ing to  the  Federal  Trade  Commission  a 
report  setting  forth  in  detail  the  man- 
ner and  form  in  which  respondent  has 
complied  with  this  Order. 

The  Decisions  and  Orders  were  issued 
by  the  Commission  December  20,  1976. 

John  F.  Dugan, 
Acting  Secretary. 

(FR  Doc.76-2801  Filed  1-27-77:8:45  am) 

Title  21 — Food  and  Drugs 

CHAPTER  1 — FOOD  AND  DRUG  ADMINIS- 
TRATION.   DEPARTMENT  OF  HEALTH. 
EDUCATION.  AND  WELFARE 
SUBCHAPTER   D— DRUGS   FOR   HUMAN   USE 

(Docket  No.  75N-00501 

PART  314 — NEW  DRUG  APPLICATIONS 

PART  320— BIOAVAILABILITY  AND 
BIOEQUIVALENCE  REQUIREMENTS 

Procedures  for  Establishing  a 
Bioequivalence  Requirement 

Correction 

In  FR  Doc.  77-568  appearing  at  page 
1624  in  the  issue  of  Friday,  January  7, 
1977  the  following  correction  should  be 
made: 

On  page  1628,  third  column,  the  line 
appearing  immediately  above  paragraph 
"23"  should  be  deleted  and  the  following 
should  be  inserted:  "are  not  bioequiva- 
lent  drug  products.". 


SUBCHAPTER  E— ANIMAL  DRUGS,  FEEDS,  AND 
RELATED  PRODUCTS 

PART  522 — IMPLANTATION  OR  INJEC- 
TABLE DOSAGE  FORM  NEW  ANIMAL 
DRUGS  NOT  SUBJECT  TO  CERTIFICA- 
TION 

Meprvacaine  Hyditochloride  Injection 

The  Food  and  Drug  Administration 
approves  a  new  animal  drug  application 
<1 00-703 V)  filed  by  Wlnthrop  Labora- 
tories. Division  of  Sterling  Drug,  Inc., 
90  Park  Ave.,  New  York,  NY  10016,  pro- 
posing safe  and  effective  use  of  mepiva- 
caine  hydr(x:hloride  Injection  as  a  local 


anesthetic  for  horses.  The  approval  Is 

effective  January  28,  1977. 

The  Commissioner  of  Pood  and  Drugs 
Is  amending  Part  522  (21  CPR  Part  522> 
to  reflect  this  approval. 

In  accordance  with  §  514.11(e)  (2)  (il) 
(21  CFR  514.11(e)  (2>  (ii) )  of  the  animal 
drug  regulations,  a  summary  of  the  safe- 
ty and  effectiveness  data  and  informa- 
tion submitted  to  support  the  approval 
of  this  application  is  released  publicly. 
The  summary  is  available  few  public 
examination  at  the  office  of  the  Hearing 
Clerk.  Rm.  4-65.  5600  Fishers  Lane. 
Rockville,  MD  20857,  Monday  through 
Friday  from  9  a.m.  to  4  p.m.,  except  on 
Federal  legal  holidays. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (sec.  512(1),  82 
Stat.  347  (21  U.S.C.  360b(i) ) )  and  under 
authority  delegated  to  the  CJommissioner 
(21  CFR  5.1  >  (recodification  published 
in  the  Federal  Register  of  June  15.  1976 
(41  FR  24262  > ) .  Part  522  Is  amended  by 
adding  a  new  §  522.1372  to  read  as 
follows : 

§  522.1372     Mepivaraine     hrdrochloride 
injection. 

(a^  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains  20  milli- 
grams of  meplvacaine  hydrochloride. 

(b)  Sponsor.  See  No.  000024  In 
!  510.600(c)  of  this  chapter. 

(c>  Conditions  of  use.  (1)  It  Is  intended 
for  use  In  horses  as  a  local  anesthetic  for 
Infiltration,  nerve  block,  intra -articular 
and  epidural  anesthesia  and  topical  and  / 
or  infiltration  anesthesia  of  the  laryngeal 
mucosa  prior  to  ventrlculectomy. 

(2)  It  Is  administered  as  follows:  for 
nerve  block,  3  to  15  milliliters;  for  epi- 
dural anesthesia,  5  to  20  milliliters;  for 
intra-articular  anesthesia,  10  to  15  milli- 
liters; for  Infiltration,  as  required;  for 
anesthesia  of  the  lar>Tigeal  mucosa  prior 
to  ventriculectomy,  by  topical  spray.  25 
to  40  milliUters.  by  infUtration.  20  to  50 
milliliters. 

(3)  Not  for  use  in  horses  Intended  for 
food. 

(4)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date :  This  regulation  shall  be 
effective  January  28,  1977. 

(Sec.  512(1) .  82  Stat.  347  (21  UB.C.  3«0b(t)  ) .) 

Dated:  January  21,  1977. 

Fred  J.  Kingma, 
Acting  Director,  Bureau  of 

Veterinary  Medicine. 

(PR  Doc  77-2778  Piled  1-27-77:8:46  am] 


PART  540— PENICILLIN  ANTIBIOTIC 
DRUGS  FOR  ANIMAL  USE 

Subpart  A — Oral  Dosage  Farms 

Amoxicillin  Trihydrate  for  Oral 
Suspension 

The  Food  and  Drug  Administration  ap- 
proves a  new  animal  drug  application 
(NADA  55-085 V)  filed  by  Beecham  Lab- 
oratories, Division  of  Beecham,  Inc.,  Bris- 
tol, TN  37620.  proposing  safe  and  effec- 
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tivQ  use  of  amoxkilUn  trihydrate  for  oral 
•':spension  in  dogs  and  cats  for  treating 
'  ertaln  bacterial  infections  of  the 
rtsplratory  tract,  genitourinary  tract, 
(. .  strointestinal  tract,  skin,  and  soft  tis- 
'  es.  The  approval  is  effective  January 
.3.  1977. 

TTie  Commissioner  of  Food  and  Drugs 
■;^  amending  Part  540  (21  CFR  Part  540) 
to  reflect  this  approval. 

la  accordance  with  S  514.11(e)  (2)  (ii) 
121  CFR  514.11(e)  (2)  (U) )  Of  the  animal 
r  rug  reg\ilations,  a  summary  of  the  safety 
and  effectiveness  data  and  informatl(Hi 
5  \bmitted  to  support  the  s4>proval  of  this 
application  is  released  publicly.  The  sum- 
:  .ary  is  available  for  public  examination 
r.t  the  oCBce  of  the  Hearing  Clerk,  Rm.  4- 
f5.  5600  Fishers  Lane.  RockvUle.  MD 
10357.  between  the  hours  of  9  a.m.  and  4 
p  ra..  Monday  through  Friday. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512  (i)  and 
ir,>.  82  Stat.  347  (21  U.S.C.  360b  (J)  and 
■n) ) )  and  under  authority  delegated  to 
l.ie  Commi.'ssioner  (21  CFR  5.1)  (recodi- 
r cation  published  in  the  Federal  Regis- 
ter of  June  15.  1976  (41  FR  24262)). 
Tart  540  Is  amended  by  adding  new 
^  540.103b  to  read  as  follows: 

§  540.103b      Amoxicillin    trihydrate    for 
oral  suspension. 

(»)  Requirements  for  certification — 
1 1 )  Standards  of  identity,  strength,  qual- 
iy.  and  purity.  Amoxicillin  trihydrate 
f  >r  oral  suspension  is  a  mixture  of  amox- 
icillin trihydrate  with  one  or  more  suit- 
rble  and  harmless  colorings,  flavorings, 
b.iSers,  sweetening  Ingredients,  preser- 
vatives, stabilizers,  and  suspending 
agents.  When  reconstituted  as  directed 
in  the  labeling,  it  contains  amoxicillin 
Trihydrate  equivalent  to  50  milligrams  of 
i<moxicillin  per  milliliter.  Its  potency  is 
5  itlsf actory  If  it  is  not  less  than  90  per- 
icnt  and  not  more  than  120  percent  of 
the  amoimt  of  amoxicillin  thai  it  is  rep- 
resented to  contain.  Its  moisture  content 
io  not  more  than  3.0  percent.  Its  pH, 
\vhen  reconstituted  as  directed  in  the 
labeling,  is  not  less  than  5.0  and  not 
'riore  than  7.5.  It  passes  the  Identity  test. 
The  amoxicillin  trihydrate  used  con- 
finns  to  the  standards  prescribed  by 
5  440.3fa)(l)  of  this  chapter. 

(2>  Labeling.  It  shall  be  labeled  In  ac- 
cordance with  the  requirements  of  para- 
rraph  (O  of  this  section  and  ?  510.55  of 
thii  chapter:  m  addition,  this  drug  shall 
1  e  labeled  "amoxicillin  for  oral  suspen- 
i:on." 

(3)  Requests  for  certification:  samples. 
:-\  addition  to  complying  with  the  re- 
(iufrements  of  §  514.50  of  this  chapter, 
ea^  such  request  shall  contain: 

(1)  Results  of  tests  and  assays  on: 

(a>  The  amoxicillin  trihydrate  used  in 
making  the  batch  for  potency,  safety, 
i.MXlsture.  pH,  amoxicillin  content,  con- 
cordance, crystallinity.  and  iUentity. 

(6)  The  batch  for  potenty,  moisture, 
rH.  and  Identity. 

Ill)  Samples  required: 

<c)  The  amoxicillin  trihydrate  used  in 
making  the  batch:  12  packages,  each 
foatainlng  approxlmayely  300  milli- 
grams. 
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(b)  The  batch:  A  minimum  of  six 
immediate  containers. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Assay  for  potency  by  either  of 
the  following  methods;  however,  tl)e 
results  obtained  from  the  iodometric  as- 
say shall  be  conclusive : 

(ij  Microbiological  agar  diffusion  as- 
say. Proceed  as  directed  in  §  436.105  of 
this  chapter,  preparing  the  sample  for 
assay  as  follows:  Reconstitute  the  drug 
as  directed  in  the  labeling.  Place  an  ac- 
curately measured  representative  por- 
tion of  the  sample  into  a  suitable  volu- 
metric flask  and  dilute  to  volume  with 
O.liV  potassium  phosphate  buffer,  pH  8.0 
<  solution  3 ) ,  to  give  a  stock  solution  of 
convenient  concentration.  Mix  well.  Fur- 
ther dilute  an  aliquot  with  solution  3  to 
the  reference  concentration  of  0.1  micro- 
gram of  amoxicillin  per  milliliter  (esti- 
mated) . 

(Ji)  Iodometric  assay.  Proceed  as  di- 
recUed  in  §  436  204  of  this  chapter,  pre- 
pariiig  the  sample  as  follows:  Reconsti- 
tute the  drug  as  directed  in  the  labeling. 
Place  an  accurately  measured  aliquot 
'usually  a  single  dose)  into  an  appropri-  > 
ately  sized  volumetric  flask  and  dilute 
to  volume  with  1  percent  potassium  phos- 
phate buffer,  pH  6.0  (solution  1).  Mix 
well.  F\jrther  dilute  with  solution  1  to 
the  prescribed  concentration. 

(J)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter.  | 

($)  pH.  Proceed  as  directed  in  §  436- 
202  of  this  chapter,  using  the  suspension 
reconstituted  as  directed  in  the  labeling. 

<4)  Identity.  Proceed  as  directed  in 
§  436.311  of  this  chapter,  preparing  the 
sample  solution  as  follows:  Place  a  2- 
gram  weighed  portion  of  the  sample  into 
a  59-milliliter  volumetric  flask.  Dilute  to 
volume  with  0.1  iV  hydrochloric  acid  and 
shake  for  5  minutes. 

(C)  Conditions  of  marketing — (1) 
Spect.^cations.  The  drug  conforms  to  the 
requirements  for  .certification  as  in  para- 
graph (a)  of  this  section. 

(2)  Sponsor.  No.  900029  in  §  510.600 
(O  of  this  chapter. 

(3>  Conditions  of  use.  (i)  Dogs,  (a) 
The  drug  is  used  for  the  treatment  of 
infections  caused  by  susceptible  strains 
of  organisms  as  follows :  respiratory  tract 
(tonsilitis,  tracheobronchitis)  caused  by 
Staphylococcus  aureus,  Streptococcus 
sppi.,  Escherichia  coli,  and  Proteus 
mirabilis:  genitourinary  tract  (cystitis) 
caused  by  Staphylococcus  aureus,  Strep- 
focOccus  spp.,  Escherichia  coli,  and 
Proteus  mirabilis;  gastrointestinal  tract 
(bacterial  gastroenteritis)  caused  by 
StcpTij/Zococciis  aureus,  StreptococciLS 
spjL,  Escherichia  coli,  and  Proteus  mira- 
bilis; bacterial  dermatitis  caused  by 
Staphylococcus  aureus,  Streptococcus, 
spp.,  and  Proteus  mirabilis;  and  soft  tis- 
sues (abscesses,  lacerations,  and  wounds) 
caused  by  Staphylococcus  aureus.  Strep- 
tococcus spp.,  Escherichia  coli,  and 
Proteus  mirabilis. 

(b>  It  is  administered  to  dogs  at  a 
dosage  of  5  milligrams  per  pound  of  body 
weight  twice  a  day,  for  5  to  7  days  or 

48  liours  after  all  symptoms  have  sub- 
sit^. 

V 


(ii)  Cats,  (a)  "nie  drug  is  used  for  the 
treatment  of  infections  caused  by  sus- 
ceptible strains  of  organisms  as  follows: 
upper  respiratory  tract  due  to  Staphylo- 
coccus spp..  Streptococcus  spp.,  Hemo- 
philus spp.,  Escherichia  coli,  Pasteurella 
spp.,  and  Proteus  mirabilis;  genitouri- 
nary tract  (cystitis)  due  to  Staphylo- 
coccus aureus.  Streptococcus  spp.,  Es- 
cherichia coli,  Proteus  mirabilis,  and 
Corynebacterium  spp.;  gastrointestinal 
tract  due  to  Escherichia  coli,  Proteus 
spp..  Staphylococcus  spp.,  and  Sfrepto- 
coccus  spp.;  skin  and  soft  tissue  (ab- 
scesses, lacerations,  and  wounds)  due  to 
Staphylococcus  spp..  Streptococcus  spp.. 
Escherichia  coli,  and  Pasteurella  multo- 
cida. 

(b)  It  is  administered  to  cats  at  a 
dosage  of  50  milligrams  (5  to  10  milli- 
grams per  pound)  once  daily  for  5  to 
7  days  or  48  hours  after  all  symptoms 
have  subsided. 

(iii>  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date:  This  regulation  shall 
be  effective  January  28,  1977. 

(Sec.  512  (1)  and  (n),  82  Stat.  347  (21  U.S.C. 

360b  (1)   and  (n) )  ) 

Dated:  January  21,  1977. 

Fred  J.  Kingma. 
Acting  Director,  Bureau  of 
Veterinary  Medicine. 

IFR  Doc. 77-2777  Piled  1-27-77:8:46  ami 

Title  27 — Alcohol,  Tobacco  Products  and 
Firearms 

CHAPTER  I— BUREAU  OF  ALCOHOL,  TO- 
BACCO AND  FIREARMS,  DEPARTMENT 
OF  THE  TREASURY 

SUBCHAPTER  M — ALCOHOL,  TOBACCO  AND 
OTHER  EXCISE  TMCES 

|T.D.  ATP-41:  Reference  Nos.  277  &  287] 

PART  178— COMMERCE  IN   FIREARMS 
AND  AMMUNITION 

PART  181 — COMMERCE  IN  EXPLOSIVES 

Black  Powder 

On  December  22,  1975,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  published 
in  the  Federal  Register  (40  FR  59207) 
an  amended  notice  of  proposed  rulemak- 
ing to  amend  27  CFR  Part  178  (Com- 
merce in  Firearms  and  Ammimition)  and 
Part  181  (Commerce  in  Explosives)  for 
the  purpose  of  implementing  Pub.  L.  93- 
639  concerning  black  powder.  This  notice 
superseded  an  earlier  notice  of  proposed 
rulemaking  relative  to  the  black  powder 
issue,  published  on  May  20,  1975  (40  FR 
21961),  by  (1)  proposing  more  liberal 
requirements  regarding  the  preparation 
and  disposition  of  a  ti-ansaction  record 
than  what  had  initially  been  proposed, 
and  (2 1  eliminating  the  controls  on  per- 
cussion caps  and  other  igniters,  which 
also  had  mitially  been  proposed. 

Background 

Pub.  L.  93-639  removed  the  exemp- 
tion in  18  U.S.C.  845(a)(5)  on  black 
powder  in  amounts  of  five  pounds  or  lees. 
whether     commercially     or     otherwise 
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manufactured  and  regardless  of  its  in- 
tended use.  In  lieu  of  the  five-pound  ex- 
emption, the  sunended  law  inserted  an 
exemption  for  black  powder  in  quantities 
of  fifty  poimds  or  less,  percussion  caps, 
safety  and  pyrotechnic  fuses,  quills,  quick 
and  slow  matches,  and  friction  primers; 
however,  the  new  exemption  is  specifical- 
ly restricted  to  d)  commercially  manu- 
factured black  powder,  and  (2)  black 
powder  intended  to  be  used  solely  for 
sporting,  recreational,  or  cultural  pur- 
poses in  antique  firearms,  as  defined  in 
18  U.S.C.  921(a)  (16),  or  in  antique  de- 
vices, as  exempted  from  the  term  "de- 
structive device"  in  18  U.S.C.  921(a)  <4). 
18  U.S.C.  921(a)(4)  was  also  amended 
to  include  language  exempting  antiques 
such  as  muzzle-loading  cannons  used  for 
sporting,  recreational,  or  cultural  pur- 
poses, from  the  definition  of  "destructive 
device." 

The  House  Judiciary  Committee  Re- 
port No.  93-1570,  relating  to  the  new  law. 
placed  several  expectations  on  the  Bu- 
reau. The  report  made  it  clear  that  the 
intent  of  Congress  was  to  (1)  require 
retailers  to  maintain  records  of  their 
sales  of  exempted  black  powder,  and  ( 2 ) 
require  that  sporting  users  identify  them- 
selves on  the  purchase  of  exempted  black 
powder.  This  latter  expectation  was  for 
the  purpose  of  insuring  that  only  sport- 
ing users  had  access  to  black  powder 
under  the  new  statutory  exemption. 

In  meeting  these  expectations,  the  Bu- 
reau's proposed  regulations  required  first, 
that  retailers  of  black  powder  obtain 
from  the  purchaser  an  executed  transac- 
tion form  which  shows  the  purchaser's 
name  and  address  and  certification  that 
the  black  powder  is  intended  to  be  used 
solely  for  sporting,  recreational,  or  cul- 
tural purposes  in  antique  firearms  or  in 
antique  devices.  Also,  to  comply  with  the 
Intent  of  Congress  that  only  antique  fire- 
arms enthusiasts  hare  access  to  exempted 
black  powder,  the  purchaser  would  pro- 
vide the  retailer  witli  proof  of  Identity 
that  he  is,  in  fact,  the  person  executing 
the  transaction  form. 

Further,  the  law  contemplates  that 
a  dealer  will  maintain  records  establish- 
ing that  the  purchaser  intends  to  use 
black  powder  for  the  purposes  specified 
in  the  law.  We  must,  therefore,  require 
that  all  dealers  be  licensed  to  permit 
ATT  officers  to  enter  business  premises 
and  inspect  records  and  thereby  enable 
ATF  to  maintain  a  check  on  the  distri- 
bution of  black  powder.  Moreover,  in 
order  to  protect  the  public  safety,  ap- 
proval of  magazines  for  the  storage  of 
black  powder  by  persc»is  engaged  m  the 
business  of  selling  black  powder  is 
essefitial. 

SUMMART  OF  COMMENTS 

Initially,  a  30-day  period  was  afforded 
the  public  for  commenting  on  the 
amended  proposals;  however,  to  allow 
more  time  to  evaluate  and  respond  to 
our  proposed  regulations,  notice  of  an 
extension  of  the  comment  period  for 
an  additional  45  days  was  published 
January  27,  1976  (41  FR  3877).  Over 
1100  comments  were  received  from  the 
miblic.  including  letters  from  sporting 


magazines:  Congressional  inquiries  as  a 
result  of  constituent  mail;  group  peti- 
tions: and  comments  from  individual 
antique  firearms  enthusiasts.  The  vast 
majority  of  those  persons  commenting 
were  opposed  to  our  proposed  regula- 
tions on  black  powder.  In  fact,  a  large 
percentage  were  opposed  to  any  regula- 
tions whatsoever  on  the  issue.  Most  were 
of  the  opinion  that  ATF  had  exceeded 
its  authority  with  respect  to  our  inter- 
pretation of  the  new  law.  Although  the 
House  of  Representative  Committee  Re- 
port No.  93-1570,  which  accompanied 
the  legislation  approved  by  the  full  Con- 
gress, specifically  addressed  the  matter 
of  ATP  regulations  that  would  be  neces- 
sary to  implement  the  bill,  many  persons 
still  felt  that  any  controls  placed  on  the 
sale  of  black  powder  in  quantities  of 
fifty  pounds  or  less  were  inappropriate. 

Those  comments  which  were  of  a  more 
specific  nature  objected  to  (1)  the  re- 
quirement that  all  dealers  in  black 
powder,  regardless  of  the  quantity  being 
handled,  obtain  an  explosives  dealer's  li- 
cense, and  (2)  the  requirement  that  a 
record,  on  which  the  purchaser  identifies 
himself  and  certifies  that  the  black 
powder  is  intended  to  be  used  solely  for 
sporting,  recreational,  or  cultural  pur- 
poses in  antique  firearms  or  in  antique 
devices,  l>e  maintained  by  dealers  on  all 
transactions  covered  by  the  new  exemp- 
tion. 

As  explained  in  the  background  above, 
because  of  the  expectations  set  forth  in 
the  House  Committee  Report,  the  in- 
tent of  Congress  in  passing  Pub.  L.  93- 
639  was  clearly  to  place  certain  restric- 
tions on  sales  of  black  powder  so  as  to 
facilitate  enforcement  of  the  law  and 
prosecution  of  violators.  Thus,  the  Bu- 
reau has  not  changed  its  basic  position 
concerning  the  licensing  of  all  black 
powder  dealers,  certification  by  pur- 
chasers of  exempted  black  powder,  or 
maintenance  of  records  of  transactions 
.  in  black  powder,  as  originally  proposed. 
Persons  who  sell  black  powder,  regard- 
less of  the  quantities  involved,  must  be 
licensed  and  must  maintain  records  of 
sales.  Also,  purchasers  of  black  powder 
must  identify  themselves  on  purchase  of 
black  powder  and  must  certify  that  the 
black  powder  is  intended  to  be  used  for 
lawful  purposes. 

Changes  to  the  Amended  Notice 

In  view  of  the  fact  that  our  regulations 
are  imposing  new  requirements  on  cer- 
tain persons,  a  period  of  ninety  days  from 
the  date  the  regulations  are  published  In 
the  Federal  Register  is  being  granted 
before  the  regulations  take  effect.  This 
period  allows  time  for  affected  persons  to 
familiarize  themselves  with  the  new  pro- 
visions and  take  any  necessary  actions. 
Several  sections  in  Part  181  are  amended 
to  reflect  the  date  the  regulations  become 
effective  and  make  it  clear  that  this  part 
fully  apphes  to  any  person  engaging  in 
business  or  operations  requiring  a  license 
or  permit  under  Part  181  after  the  effec- 
tive date.  A  non -licensed  person  who  has 
been  dealing  in  black  powder  in  quanti- 
ties not  exceeding  five  pounds  and  who 
wishes  to  continue  dealing  in  black  pow- 


der, will  be  required  to  file  an  application 
for  an  exnlosives  dealer's  license  prior  to 
the  effective  date  of  these  regulations  in 
order  to  sell  black  powder  after  that  date. 
A  person  who  files  the  required  applica- 
tion before  tlie  effective  date,  may  sell 
black  powder  under  18  US  C.  Chapter  40, 
as  amended  by  Pub.  L.  93-839,  without  a 
license  until  such  time  as  his  ai>plication 
is  acted  upon  by  the  Bureau. 

(Sections  181.1  and  181.45  amended:  sec- 
tions 181122.  181.123,  181.124,  «md  181  125 
further  amended.) 

At  this  time,  we  are  also  amending 
several  sections  in  Part  181  to  eliminate 
references  to  the  effective  date  of  the 
Organized  Crime  Control  Act  of  1970 
(October  15.  1970)  and  the  implement- 
ing regulations  (February  12.  1971).  It 
is  no  longer  necessary  to  provide  spe- 
cific procedures  for  those  persons  who 
were  engaged  in  business  or  operations 
without  a  license  or  permit  prior  to  such 
law  and  implementing  regulations,  and 
who  subsequently  were  required  to  meet 
all  the  provisions  of  the  Organized  Crime 
Control  Act  of  1970  and  Part  181. 

(Sees  181.1.  181.45,  and  181.109  amended: 
sees  181  122.  181.133.  181,134,  and  181.135 
further  amended.) 

In  addition  to  the  above  editorial 
changes,  we  are  revising  the  procedures 
for  reporting  thefts  or  losses  of  explosive 
materials.  The  law  requires  that  all  per- 
sons report  thefts  or  losses  to  ATP  and 
local  authorities  within  24  hours  after 
the  discovery  of  such  thefts  or  losses. 
Regulations  provide  that  licensees  or 
permittees  report  thefts  or  losses  to  ATP 
within  24  hours  of  discovery  on  Form 
4712.  Report  of  Theft  or  Loss— Explosive 
Materials,  and  that  all  other  persons  no- 
tify ATP  In  writing  within  the  24 -hour 
period  following  discovery.  Timely  re- 
ceipt of  a  report  of  a  theft  or  loss  of 
explosive  materials  Is  critically  impor- 
tant to  a  criminal  investigation.  Thus. 
to  insure  that  appropriate  ATF  officials 
are  informed  as  soon  as  possible,  we  are 
requiring  that  the  nearest  ATP  office  be 
notified  by  telephone  within  24  hours  of 
the  discovery  of  a  theft  or  loss,  in  addi- 
tion to  reporting  by  mall  on  Form  4712 
or  in  writing,  (j  181.30  amended.) 

Specific  Changes  to  the  Regulatioks 

In  consideration  of  the  foregoing,  the 
proposed  regulations,  as  published  in  the 
Federal  Register  on  December  22,  1975. 
are  hereby  adopted  subject  to  the  follow- 
ing changes : 

Section  178.11  is  amended  as  follows: 

§178.11     Meaning  of  terms. 

•  •  •  •  • 

Destructive  deiHce.  (a)  Any  explosive. 
Incendiary,  or  poison  gas  (1)  bomb,  (2) 
grenade,  (3)  rocket  having  a  propellant 
charge  of  more  than  4  ounces,  (4)  mis- 
sile having  an  explosive  or  Incendiary 
charge  of  more  than  one-quarter  oimce. 
(5)  mine,  or  (6>  device  similar  to  any  of 
the  devices  described  in  the  preceding 
paragraphs  of  this  definition;  (b)  any 
type  of  weapon  (other  than  a  shotgun  or 
a  shotgun  shell  which  the  Director  finds 
is  generally  recognised  as  particularly 
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suitable  for  sporting  purpo»ss)  by  what- 
ever name  known  which  will,  or  which 
may  be  readily  converted  to,  expel  a  pro- 
jectile by  the  action  of  an  explosive  or 
other  propellant,  and  which  has  any 
barrel  with  a  bore  of  more  than  one-half 
inch  in  diameter:  and  (c)  any  combina- 
tion of  parts  either  designed  or  intended 
for  use  in  converting  any  device  into  any 
destructive  device  described  in  para- 
graph (a)  or  (b)  of  this  section  and 
from  which  a  destructive  device  may  be 
readily  assembled.  The  term  shall  not 
include  any  device  which  is  neither  de- 
signed nor  redesigned  for  use  as  a  weap- 
on; any  device,  although  originally  de- 
signed for  use  as  a  weapon,  which  is 
redesigned  for  use  as  a  signalling,  pyro- 
technic, line  throwing,  safety,  or  similar 
device;  surplus  ordnance  sold,  loaned,  or 
given  by  the  Secretary  of  the  Army  pur- 
suant to  the  provisions  of  section  4684 
<2).  4685.  or  4686  of  title  10.  United 
States  Code;  or  any  other  device  which 
the  Director  finds  is  not  likely  to  be  used 
as  a  weapon,  is  an  antique,  or  is  a  rifle 
which  the  owner  intends  to  use  solely  for 
sporting,  recreational,  or  cultural  pur-  ■ 
poses. 

Paragraph  (c)  of  §  181.1  is  revised  to 
<1)  delete  language  governing  persons 
engaged  in  business  or  operations  under 
this  part  on  October  15,  1970,  and  (2) 
add  language  to  govern  persons  engaged 
in  business  or  operations  under  this  part 
on  January  4, 1975. 

§  181.1     Scope  of  r«gu]ation§. 

•  •  •  •  • 

(c)  Persons  engaged  in  business  or  op- 
erations in  black  powder  on  January  4, 
1975.  This  part  fully  applies  to  persons 
engaged  in  business  or  operations  in 
black  powder  on  January  4,  1975.  requir- 
ing a  license  or  permit  imder  this  part. 
who  have  filed  an  application  for  such 
license  or  permit  prior  to  April  28,  1977, 
and  who  are  continuing  such  business 
or  operations  pending  final  action  on 
such  application. 

Section  181.11  is  amended  as  follows: 

§181.11      Meaning  of  terms. 

•  •  •  •  • 

Assistant  Regional  Commissioner. 
Whenever  used  in  this  part  shall  mean 
a  regional  director  as  defined  in  this 
section. 


Regional  director.  A  regional  director 
who  is  responsible  to.  and  functions  un- 
der the  direction  and  supervLslon  of.  the 
Director.  Bureau  of  Alcohol,  Tobacco, 
and  Firearms. 

•  •  •  •  • 

Section  181.22  is  revised  as  follows: 

§  181.22  Alternate  methods  or  proce- 
dures: and  emergency  variations 
from  requirements. 

<a)  Alternate  methods  or  procedures. 
The  permittee  or  licensee,  on  specific  ap- 
proval by  the  Director  as  provided  by 
this  paragraph,  may  use  an  alternate 
method  or  procedure  in  lieu  of  a  method 
or  procedure  specifically  prescribed  in 
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this  part.  The  Director  may  approve  an 
alternate  method  or  procedure,  subject 
to  stated  conditions  when  he  finds 
that— 

a)  Good  cause  has  been  shown  for 
the  use  of  the  alternate  method  or 
procedure: 

(2)  The  alternate  method  or  proce- 
dure is  within  the  purpose  of,  and  con- 
sistent with  the  effect  intended  by,  the 
specifically  prescribed  method  or  pro- 
cedure and  that  such  alternate  method 
or  procedure  is  substantially  equivalent 
to  that  specifically  prescribed  method  or 
procedure;  and 

'3)  The  alternate  method  or  proce- 
dure will  not  be  contrary  to  any  provi- 
sion of  law  £md  will  not  result  in  an 
increase  in  cost  to  the  Government  or 
hinder  the  effective  administration  of 
this  part. 

Where  the  permittee  or  licensee  desires 
to  employ  an  alternate  method  or  proce- 
dure, he  shall  submit  a  written  applica- 
tictn,  in  triplicate,  to  the  regional  direc- 
tor, for  transmittal  to  the  Director.  The 
application  shall  specifically  describe  the 
proposed  alternate  method  or  procedure 
and  shall  set  forth  the  reasons  therefor. 
Alternate  methods  or  procedures  shall 
not  be  employed  until  the  application  has 
been  approved  by  the  Director.  The  per- 
mittee or  licensee  shall,  during  the  period 
of  authorization  of  an  alternate  method 
or  procedure,  comply  with  the  terms  of 
the  approved  application.  Authorization 
of  any  alternate  method  or  procedure 
may  be  withdrawn  whenever,  in  the 
judgment  of  the  Director,  the  effective 
adipinistration  of  this  part  is  hindered 
by  the  continuation  of  such  authoriza- 
tion. As  used  in  this  paragraph,  alternate 
methods  or  procedures  shall  include  al- 
ternate construction  or  equipment. 

Ih)  Emergency  variations  from  re- 
quirements. The  Director  may  approve 
construction,  equipment,  and  methods  of 
operation  other  than  as  specified  in  this 
part,  where  he  finds  that  an  emergency 
exists  and  the  proposed  variations  from 
the  specified  requirements  are  necessary 
and  the  proposed  variations — 

1 1  >  Will  afford  security  and  protection 
that  are  substantially  equivalent  to  those 
prescribed  in  this  part; 

121  Will  not  hinder  the  effective  ad- 
ministration of  this  part;  and 

(3)  Will  not  be  contrary  to  any  provi- 
sions of  law. 

Variations  from  requirements  granted 
under  this  paragraph  are  conditioned  on 
compliance  with  the  procedures,  condi- 
tions, and  limitations  set  forth  in  the 
approval  of  the  application.  Failure  to 
comply  in  good  faith  with  such  proce- 
dures, conditions,  and  limitations  shall 
automatically  terminate  the  authority 
for  such  variations  and  the  licensee  or 
permittee  thereupon  shall  fully  comply 
with  the  prescribed  requirements  of  reg- 
ulations from  which  the  variations  were 
authorized.  Authority  for  any  variation 
may  be  withdrawn  whenever,  in  the 
judgment  of  the  Director,  the  effective 
administration  of  this  part  is  hindered 
by  the  continuation  of  such  variation. 

i  I 


Where  the  licensee  or  permittee  desires 
to  employ  such  variation,  he  shall  sub- 
mit a  written  application,  in  triplicate, 
to  the  regional  director,  for  transmittal 
to  the  Director.  The  application  shall  de- 
scribe the  proposed  variation  and  set 
forth  the  reasons  therefor.  Variations 
shall  not  be  employed  until  the  applica- 
tion has  been  approved,  except  when  the 
emergency  requires  immediate  action  to 
correct  a  situation  that  is  threatening  to 
life  or  property.  Such  corrective  action 
may  then  be  taken  concurrent  with  the 
filing  of  the  application  and  notification 
of  the  Director  via  telephone. 

(c)  Retention  of  approved  variations. 
The  Ucensee  or  permittee  shall  retain,  as 
part  of  his  records  available  for  exami- 
nation by  alcohol,  tobacco  and  firearms 
officers,  any  application  approved  by  the 
Director  under  the  provisions  of  this  sec- 
tion. 

Section  181.26  is  amended  as  follows: 

§  181.26  Prohibited  shipment,  transpor- 
tation, or  receipt  of  explosive  ma- 
terials. 

(ai  No  person,  other  than  a  licensed 
importer,  licensed  manufacturer,  licensed 
manufacturer-limited,  licensed  dealer, 
or  permittee,  shall  transport,  ship,  cause 
to  be  transported,  or  receive  in  interstate 
or  foreign  commerce  any  explosive  mate- 
rials: Provided.  That  the  provisiCMis  of 
this  paragraph  shall  not  apply  to — 

(1)  The  transportation,  shijanent,  or 
receipt  of  explosive  materials  by  a  non- 
licensed  person  or  nonpermittee  who  law- 
fully purchases  explosive  materials  from 
a  licensee  in  a  State  contiguous  to  the 
purchaser's  State  of  residence  If,  (i)  the 
purchaser's  State  of  residence  has  en- 
acted legislation,  currently  in  force,  spe- 
cifically authorizing  a  resident  of  that 
State  to  purchase  explosive, materials  in 
a  contiguous  State,  fll)  the  provisions  of 
?  181.105(c)  are  fully  complied  with,  and 
<iii>  the  purchaser  is  not  otherwise  pro- 
hibited under  paragraph  (b)  of  this  sec- 
tion from  shipping  or  transporting  ex- 
plosive materials  in  Interstate  or  foreign 
commerce  or  receiving  explosive  mate- 
rials which  have  been  shipped  or  trans- 
ported in  interstate  or  foreign  commerce; 
or 

(2)  The  lawful  purchase  by  a  non- 
llcen'^ee  or  nonpermittee  of  commercially 
manufactured  black  powder  In  quantities 
not  to  exceed  fifty  pounds,  if  (1)  the 
black  powder  is  intended  to  be  used 
solely  for  sporting,  recreational,  or  cul- 
tural purposes  in  antique  firearms  or  In 
antique  devices,  and  (ii)  the  provisions 
of  5  181. 105  (g)  are  fully  complied  with. 

fb>  No  person  may  ship  or  transport 
any  explosive  material  in  interstate  or 
foreign  commerce  or  receive  any  explo- 
sive materials  which  have  been  shipped 
or  transported  in  interstate  or  foreign 
commerce  who.'l)  is  under  Indictment 
for,  or  who  has  been  convicted  in  any 
court  of.  a  crime  punishable  by  impris- 
onment for  a  term  exceeding  1  year,  (2) 
is  a  fugitive  from  Justice,  (3)  is  an  un- 
lawful user  of  or  addicted  to  marihuana 
(as  defined  in  section  4761  of  the  Internal 
Revenue  Code  of  1954;  26  U.8.C.  4781) 
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or  any  depressant  or  stimulant  drug  as 
defined  in  section  201  (v)  of  the  Fed«^ 
Pood,  Drug,  and  Cosmetic  Act;  21  U.S.C. 
321  (V) ) ,  or  narcotic  drug  (as  defined  In 
secticm  4731(a)  of  the  Internal  Revenue 
Code  of  1954;  26  U.S.C.  4731(a)),  or  (4) 
has  been  adjudicated  as  a  mental  defec- 
tive or  has  been  committed  to  a  mental 
institutkxL 

Section  181.30  is  amended  to  cnange 
the  procedure  for  reporting  thefts  or 
losses  of  explosive  materials. 

§  181.30      Reporting  theft  or  loss  of  ex- 
plosive  materials. 

Any  licensee  or  permittee  who  has 
knowledge  of  the  theft  or  loss  of  any  ex- 
plosive materials  frwn  his  stock  shall, 
within  24  hours  of  discovery  thereof, 
report  such  theft  or  loss  by  telephone  to 
the  nearest  ATP  office  and  on  Form  4712 
in  accordance  with  the  instructions  on 
the  form.  Theft  or  loss  (rf  any  explosive 
materials  shall  also  be  reported  to  appro- 
priate local  authorities.  Any  other  person 
who  has  knowledge  of  the  theft  or  loss  of 
any  explosive  materials  from  his  stock 
shall,  within  24  hours  of  discovery 
thereof,  report  such  theft  or  loss  by  tele- 
phone and  in  writing  to  the  nearest  ATP 
office.  Such  theft  or  loss  shall  also  be 
reported  to  appropriate  l(x;al  authorities. 

Section  181.41(a)  is  amended  as 
follows: 

§  181.41      General. 

(a)  Each  person  intending  to  engage 
in  business  as  an  importer  or  manufac- 
turer of,  or  a  dealer  In,  explosive  mate- 
rials. Including  black  powder,  shall, 
before  conunenclng  such  business,  obtain 
the  license  required  by  this  subpart  for 
the  business  to  be  operated.  Each  person 
who  intends  to  acquire  for  use  explosive 
materials  from  a  licensee  In  a  State 
other  than  the  State  in  which  he  re- 
sides, or  from  a  foreign  country,  or  who 
intends  to  transport  explosive  materials 
in  interstate  or  foreign  commerce,  shall 
obtain  a  permit  under  the  provisions  of 
this  subpart:  Provided,  That  It  is  not 
necessary  to  obtain  such  permit  If  the 
user  Intends  to  lawfully  purchase — 

(1)  Explosive  materials  from  a  U- 
cense  in  a  State  contiguous  to  the  user's 
State  of  r^idence  and  the  user's  State 
of  residence  has  enacted  legislation,  cur- 
renUy  in  force,  specifically  authorizing 
a  resident  of  that  State  to  purchase  ex- 
plosive materials  in  a  contlnguous  State, 
or 

(2)  Conamercially  manufactured  black 
powder  In  quantities  not  to  exceed  fifty 
pounds,  Inteoded  to  be  used  solely  for 
sporting,  recreational,  or  cultural  piu*- 
poses  in  antique  firearms  or  in  antique 
devices. 


Section  181.45  is  amended  to  (1)  delete 
language  governing  persons  engaged  In 
business  or  operations  under  this  part  (m 
Octobo-  15,  1970,  and  (2>  add  language 
to  govern  perscms  engaged  in  business  or 
operations  under  this  part  on  Jtmuary  4, 
197S. 


§  181.43     Original  Ucense  or  permit. 

(a)  Any  person  who  Intends  to  engage 
In  business  as  an  explosive  materials  im- 
porter, manufactura*.  or  dealer,  or  who 
has  not  timely  submitted  application  for 
renewal  of  a  previous  license  Issued  under 
this  part,  shall  file  with  the  service  cen- 
ter director  for  the  internal  revenue  dis- 
trict In  which  the  ««>plicant  is  to  do  busi- 
ness an  application.  Porm  4705,  in  dupli- 
cate. The  application  must  be  executed 
imder  the  penalties  of  perjury  and  the 
penalties  imposed  by  18  U.S.C.  844(a). 
The  application  shall  be  accompanied  by 
the  appropriate  fee  hi  the  form  of  (1) 
cash,  or  (2)  money  order  or  check  made 
payable  to  the  Internal  Revenue  Service. 
Forms  4705  may  be  obtained  from  any 
regional  director  or  from  any  district 
director. 

(b)  Any  person,  except  as  provided  to 
§  181.41(a),  who  intends  to  acquire  ex- 
plosive materials  from  a  licensee  In  a 
State  other  than  the  State  In  which  he 
resides,  or  from  a  fortlgn  country,  or  who 
intends  to  transport  explosive  materials 
in  interstate  or  foreign  commerce,  or  who 
has  not  timely  submitted  application  for 
renewal  of  a  previous  permit  issued  under 
this  part,  shall  file  with  the  service  cen- 
ter director  for  the  internal  revenue  dis- 
trict in  which  is  located  his  legal  resi- 
dence or  principal  place  of  business  an 
application.  Form  4707,  in  duplicate.  The 
application  must  be  executed  under  the 
p>enalties  of  perjury  and  the  penalties  im- 
posed by  18  U.S.C.  a44(a).  The  applica- 
tion shall  be  accompanied  by  the  appro- 
priate fee  in  the  form  of  (1)  cash,  or 
(2)  money  order  or  check  made  payable 
to  the  Internal  Revenue  Service.  Forms 
4707  may  be  obtained  from  any  regional 
director  or  from  any  district  director. 

(c)  Any  person  engaged  in  business  or 
operations  as  a  dealer  In,  (h-  as  an  im- 
porter or  manufacturer  or  user  of,  black 
powder  requiring  a  license  or  permit  un- 
der this  part,  and  who  was  engaged  in 
such  business  or  operations  on  January  4, 
1975,  and  who  has  filed  aa  application  for 
a  license  or  permit  under  tiie  provisions 
of  this  part  prior  to  April  28,  1977.  may 
continue  such  business  or  oi>eratlons 
pending  final  action  on  his  application. 

Paragraph  (g)  is  added  to  S  181.105  as 
follows : 

§  181.105      Distributions  to  nonlicensees 
and  nonpermittees. 

•  •  •  •  • 

(g)  Notwithstanding  any  other  pro- 
vision of  this  section,  a  licensed  importer, 
licensed  manufacturer,  or  licensed  dealer, 
or  a  licensed  manufacturer-limited  or 
permittee  disposing  of  surpl\is  stocks, 
may  sell  or  distribute  commercially  man- 
ufactured black  powder  in  quantities  of 
fifty  pounds  or  less  to  a  nonhcensee  or 
nonpermittee  if: 

(1)  The  black  powder  Is  intended  to  be 
used  solely  for  sptHting,  recreational,  or 
cultural  purposes  In  antique  firearms  or 
in  antique  devices,  and 

(2)  The  nonllcensee  or  nonpermittee 
furnishes    to    the    licensee    the    trans- 


action record,  Form  5400.3,  required  by 
§  181.130. 

Section  181.106(a>  is  amended  as  fol- 
lows : 

§  181.106      Certain     prohibited     di»tribu- 
lions. 

(a>  A  licensed  importer,  licensed  man- 
ufacturer, hcensed  manufacturer-limit- 
ed, or  licensed  dealer  shall  not  distribute 
explosive  materials  to  any  person  not 
licensed  or  holding  a  permit  under  tliis 
part,  who  the  licensee  knows  or  has  rea- 
son to  believe  does  not  reside  in  the  State 
in  which  the  Ucensee's  place  of  business 
is  located :  Provided,  That  the  foregoing 
provisions  of  this  paragraph  shall  not 
apply  to : 

(1)  The  distribution  of  explosive  ma- 
terial to  a  resident  of  a  State  contiguous 
to  the  State  in  which  the  licensee's  place 
of  business  is  located,  If  the  requirements 
of  S  181.105(c)  are  fuUy  met,  or 

(2)  The  purchase  of  commercially 
manufactured  black  powder  in  quantities 
not  to  exceed  fifty  pounds,  intended  to  be 
used  solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms 
or  in  antique  devices,  if  the  requirements 
of  §  181.105(g)  are  fully  met. 

•  •  •  •  • 

Section  181.108  is  revised  as  follows: 


§  181.108     ImpcMation. 

(a)  Explosive  materials  imported  or 
brought  into  the  U^ted  States  by  a  li- 
censed importer  or  permittee  may  be  re- 
leased from  customs  custody  to  the  li- 
censed Imiwrter  or  permittee  upon  proof 
of  his  status  &s  a  licensed  importer 
or  permittee.  Such  status  shall  l>e  estab- 
lished by  the  licensed  imp(uter  or  per- 
mittee furnishing  to  the  customs  officer  a 
certified  copy  of  his  license  or  permit  (see 
5  181.104). 

(b)  A  nonllcensee  or  nonpermittee  may 
import  or  l»:lng  into  the  United  States 
commercially  manufactured  black 
powder  in  quantities -not  to  exceed  fifty 
pounds.  Upon  siilHnltting  to  the 
cvistoms  officer  completed  Porm  5400.3, 
certifying  that  the  black  powder  is  in- 
tended to  be  used  solely  for  sporting, 
recreational,  or  cultural  purposes  in 
antique  firearms  or  in  antique  devices, 
black  powder  may  be  released  from 
customs  custody.  The  dlspositlcm  of  the 
executed  Porm  5400.3  shall  be  In  accord- 
ance with  the  Instructions  on  the  form. 

(c)  The  i»T>vlslons  of  this  sectkm  are 
In  addition  to,  and  are  not  in  lieu  of, 
any  applicable  requirnnent  under  27 
CPR  Part  47. 

Section  181.109  is  amended  to  delete 
language  referring  to  the  February  12, 
1971.  effective  date  of  the  regulations 
implementing  the  Organized  Crime  Con- 
trol Act  of  1970. 

§  181.109      Identification      of      explosive 
materials. 

Each  licensed  manufacturer  of  ex- 
plosive materials  shall  legibly  Identify  by 
marking  all  explosive  materials  he  manu- 
factures for  sale   or  distribution.  The 
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marks  required  by  this  section  shall 
Identify  the  manufacturer  and  the  loca- 
tion, date,  and  shift  of  manufacture.  The 
licensed  manufacturer  shall  place  on 
each  cartridge,  bag,  or  other  inmiediate 
container  of  explosive  materials  msunu- 
factured  for  sale  or  distribution  the  re- 
quired mark  which  shall  also  be  placed 
on  the  outside  container,  if  any,  used  for 
their  packaging:  Provided,  That  with 
respect  to  explosive  materials  of  small 
size  not  suitable  for  marking  on  the  in- 
dividual item  (for  example,  blasting 
caps) ,  it  shall  only  be  necessary  to  place 
such  identification  marks  on  the  con- 
tainers used  for  their  packaging. 

Section  181.122  is  amended  to  (1)  de- 
lete from  paragraph  (a)  reference  to  the 
February  12,  1971,  effective  date  for 
recordkeeping  requirements  for  import- 
ers under  this  part,  (2)  insert  in  para- 
graph (a)  recordkeeping  requirements 
for  persons  engaged  in  business  or  opera- 
tions as  importers  imder  this  part  on 
January  4,  1975,  and  (3)  add  paragraph 
(f)  as  follows: 

§*181.122     Records    ntaintainod    by    Im- 
porters. 

<a)  Each  licensed  importers  of  ex- 
plosive materials  shail  take  true  and 
accurate  inventories  which  shall  include 
all  explosive  materials  on  hand  requli:£d 
to  be  accounted  for  in'  the  records  kept 
i^der  this  part.  The  licensed  importer 
shall  take  such  an  Inventory  (1)  at  the 
time  of  commencing  business,  which  shall 
be  the  effective  date  of  the  license  issued 
upon  original  qualification  imder  this 
part,  or  in  the  case  of  an  importer  of 
black  powder  who  was  not  reqiiired  to 
^tato  a  license  under  this  part  prior  to 
January  4.  1975,  svch  an  inventory  shall 
be  taken  as  of  April  28,  1977,  or  at  the 
time  of  commencing  business  subsequent 
thereto:  (2)  at  the  time  of  changing  the 
location  of  his  business  to  another 
^!eglon;  (3)  at  the  time  of  discontinuing 
business;  and  (4)  at  such  other  times  as 
the  regional  director  may  in  writing  re- 
quire. Each  inventory  shall  be  prepared 
In  duplicate,  the  original  of  which  shall 
be  submitted  to  the  regional  director,  and 
the  duplicate  shall  be  retained  by  the 
Ucensed  Importer.  «Se€  also  S  181.127.) 
•  •  «  •  • 

(f )  Each  licensed  importer  shall  main- 
tain separate  records  of  sales  or  other 
distribution  made  to  nonllcensees  or  non- 
permittees  of  commercially  manufac- 
tured black  powder  in  quantities  not  to 
exceed  fifty  pounds,  intended  to  be  used 
solely  for  sporting,  recreational,  or  cul- 
tural purposes  in  antique  firearms  or  in 
antique  devices.  Such  records  shall  be 
maintained  m  the  form  and  manner 
prescribed  by  §  181.130. 

Section  181.123  is  amended  to  (1) 
delete  from  paragraph  (a)  reference  to 
the  February  12,  1971,  effective  date  for 
recordke^ing  requirements  for  manu- 
facturers under  this  part,  (2)  insert  in 
paragraph  (a)  recordkeeping  require- 
ments for  persons  engaged  in  business 
or  (H?eratlons  as  manufacturers  imder 
this  part  on  January  4, 1975,  and  (3)  add 
a  paragraph  (f )  as  follows: 
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§  181.123      Records     mainlained     by     li- 
censed manufacturers. 

m)  Each  licensed  manufacturer  shall 
take  true  and  accurate  inventories  which 
shall  include  all  explosive  materials  on 
hand  required  to  be  accounted  for  in  the 
records  kept  under  this  iiart.  The  licensed 
manufacturer  shall  take  such  an  inven- 
tory ( 1 )  at  the  time  of  commencing  busi- 
ness, which  shall  be  the  effective  date  of 
the  license  issued  upon  original  qualifica- 
tion under  this  part,  or  in  the  case  of  a 
manufacturer  of  black  powder  who  was 
not  required  to  obtain  a  license  imder  this 
part  prior  to  January  4,  1975,  such  an  in- 
ventory shall  be  taken  as  of  April  38, 
1977,  or  at  the  time  of  commencing  busi- 
ness subsequent  thereto;  (2)  at  the  time 
of  changing  the  location  of  his  premises 
to  another  region;  (3)  at  the  time  of  dis- 
oontinuing  business;  and  (4)  at  such 
other  times  as  the  regional  director  may 
in  writing  require.  Ecich  inventory  shall 
be  prepared  in  duplicate,  the  original  of 
which  shall  be  submitted  to  the  regional 
director,  and  the  duplicate  shall  be  re- 
tained by  the  Ucensed  manufacturer. 
CSee  also  §  181.127.) 

•  *  •  *  • 

(f)  Each  licensed  manufacturer  shall 
maintain  separate  records  of  sales  or 
Other  distributions  made  to  nonllcensees 
or  nonpermittees  of  commercial  manu- 
flactured  black  powder  in  quantities  not 
to  exceed  fifty  pounds,  tatended  to  be 
used  solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms  or 
in  antique  devices.  Such  records  shall  be 
maintained  in  the  form  and  manner  pre- 
scribed by  §  181.130. 

Section  181.124  is  further  amended  to 
<1)  delete  from  paragraph  (a)  refereixe 
to  the  February  12,  1971,  effective  date 
for  recordkeeping  requirements  for  deal- 
ers under  this  part,  (2)  insert  in  para- 
graph (a)  recordkeeping  requirements 
tor  persons  engaged  in  business  or  op- 
erations as  dealers  under  this  part  on 
January  4,  1975,  and  (3)  add  paragraph 
(g)  as  follows: 

§  181.124      Records  inaiiilaiiied   bv   dntil- 
ers. 

(a)  Each  licensed  dealer  shall  take 
true  and  accmrate  Inventories  whk;h 
shM  include  all  explosive  materials  on 
hand  required  to  be  accounted  for  in  ttie 
records  kept  imder  this  part.  The  Ucenaed 
dealer  shall  take  such  an  mventory  (1) 
at  the  time  of  commencing  business, 
which  shall  be  the  effective  date  of  the 
license  issued  upon  original  qualification 
under  this  part,  or  in  the  case  of  a  dealer 
in  black  powder  who  was  not  required  to 
obtain  a  Ucense  under  this  part  prior  to 
Jemuary  4,  1975,  such  an  mventory  shall 
be  taken  as  of  April  28,  1977,  or  at  the 
time  of  commencing  business  subsequent 
tSiereto;  (2)  at  the  time  of  changing  the 
location  of  his  premises  to  another  re- 
gion; (3)  at  the  time  of  discontinuing 
business;  and  (4)  at  such  other  times  as 
the  regional  director  may  in  writtag  re- 
quire. Each  inventory  shsdl  be  prepared 
in  duplicate,  the  original  of  which  shall 
be  submitted  to  the  regional  director. 


and  the  duplicate  shall  be  retained  by 
the  licensed  dealer.  (See  also  §  181.127.  i 
(g)  Each  licensed  dealer  shall  main- 
tain separate  records  of  the  sales  or 
other  distributions  made  to  nonllcensees 
or  nonpermittees  of  commercially  manu- 
factured black  powder  in  quantities  not 
to  exceed  fifty  pounds,  intended  to  be 
used  solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms  or 
in  antique  devices.  Such  records  shall  be 
maintained  in  the  form  and  manner 
prescribed  by  §  181.130. 

Section  181.125  is  amended  to  d)  de- 
lete from  paragraph  (a)  reference  to  the 
February  12,  1971,  effective  date  for 
recordkeeping  requirements  for  manu- 
facturers-limited and  permittees  under 
this  part,  (2)  insert  in  paragraph  (a) 
recordkeepmg  requirements  for  persons 
engaged  in  business  or  operations  as 
manufactxu-ers-limited  or  permittees  un- 
der this  part  on  January  4,  1975,  and  (3) 
amend  paragraphs  'b)  and  (c)  as  fol- 
lows: 

§  181.125  Records  maintained  by  li- 
censed manufacturers-limited  and 
permittees. 

(a)  Each  licensed  manufacturer- 
limited  and  each  permittee  shall  take 
true  and  accurate  inventories  which  shall 
include  aU  explosive  materials  on  hand 
required  to  be  accounted  for  in  the 
records  kept  under  this  part.  Such  mven- 
tory shall  be  made  (1)  at  the  time  of 
commencing  busmess,  which  shall  be  the 
effective  date  of  the  license  or  permit 
issued  upon  original  qualification  under 
this  part,  or  in  the  case  of  a  manufsw;- 
turer-Umited  of  black  powder  or  a  per- 
mittee using  black  powder  who  was  not 
required  to  obtain  a  license  or  permit 
under  this  part  prior  to  January  4,  1975. 
such  an  taventory  shall  be  taken  as  of 
April  28,  1977,  or  at  the  time  of  com- 
mencing business  subsequent  thereto;  '2) 
at  the  time  of  changing  the  location  of 
his  premises  to  another  region;  (3)  at  the 
time  of  discontinuing  business;  and  (4) 
at  such  other  times  as  the  regionsd  direc- 
tor may  in  writing  require.  Each  inven- 
tory shall  be  prepared  in  duplicate,  the 
original  of  which  shall  be  submitted  to 
the  regional  director,  and  the  duplicate 
shall  be  retataed  by  the  licensee  or 
permittee.  (See  also  §  181.127.) 

(b)  A  licensed  manufacturer-limited 
disposing  of  surplus  stocks  of  explosive 
materials  to  other  licensees  or  to  per- 
mittees shall  record  in  the  permanent 
record  not  later  than  the  close  of  the 
next  business  day  following  the  date  of 
the  disposition,  the  information  pre- 
scribed in  §  181.123(c)  (1).  Each  Ucensed 
manufacturer-limited  shaU  maintam 
separate  records  of  dispositions  of  sur- 
plus stocks  of  explosive  materials  to  non- 
licensees  or  nonpermittees.  Such  records 
shaU  be  maintained  m  the  form  and 
manner  as  prescribed  by  §  181.126.  Each 
Ucensed  manufacturer-limited  shaU 
mamtam  separate  records  of  dispositions 
of  surplus  stocks  of  commercially  manu- 
factured black  powder  In  qusmtities  not 
to  exceed  fifty  pounds,  mtended  to  be 
used  solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms  or 
in  antique  devices.  Such  records  shall  be 
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maintained  in  the  form  and  manner  pre- 
scribed by  §  181.130. 

(c)  Each  permittee  shaU  rec(N:d  in  a 
permanent  record  the  manufacturers' 
marks  of  identification  (if  any),  the 
quantity  and  class  of  explosive  materials, 
as  prescribed  m  the  Explosives  List,  the 
daily  acquires,  the  date  of  such  acquisi- 
tion, and  the  name,  address  and  Ucense 
number  of  the  perscm  from  whom  ex- 
plosive materials  were  obtamed.  The  in- 
formation required  by  this  paragraph 
shall  be  recorded  not  later  than  the  close 
of  the  next  busmess  day  foUowing  the 
date  of  such  acquisition.  A  permittee  dis- 
posing of  surplus  stocks  of  explosive 
materials  to  other  permittees  or  to  li- 
censees shall  record  to  the  permtmMit 
record  not  later  than  the  close  of  the 
next  business  day  foUowlng  the  date  of 
the  disposition,  the  toformation  pre- 
scribed to  S  181.124(d).  Each  permittee 
shall  matotato  separate  records  of  dis- 
positions of  surplus  st(x:ks  of  explosive 
materials  to  nonllcensees  or  nonper- 
mittees. Such  records  shall  be  mam- 
tatoed  to  the  form  and  manner  as  pre- 
scribed by  S  181.126.  Each  permittee  shall 
matotato  separate  records  of  dispositions 
of  surplus  stocks  of  commerciaUy  manu- 
factured black  powder  to  quantities  not 
to  exceed  fifty  pounds,  totended  to  be 
used  solely  for  sporttog,  recreational,  or 
cultural  purposes  to  antique  firearms  or 
in  antique  devices.  Such  records  shaU  be 
mamtatoed  to  the  foVm  and  manner  as 
prescribed  by  §  181.130. 


Section     181.126     (c)     and     (f)     are 
amended  as  foUows: 

§  181.126      Explosives  transaction  record. 


(c)  Form  4710  shaU  be  completed  in 
duplicate,  the  orlgtoal  of  which  shaU  be 
retained  by  the  Ucensee  or  permittee  as 
part  of  his  permanent  records  to  accord- 
ance with  the  requirements  to  paragraph 
(d)  of  this  section,  and  the  copy  shaU  be 
forwarded  to  accordance  with  the  in- 
structions on  the  form,  on  or  before  the 
close  of  bitstoess  on  the  bustoess  day 
next  succeeding  that  on  which  the  trans- 
action occurs. 

***** 

(f)  A  licensee  or  permittee  may  ob- 
tain, upon  request,  a  supply  of  Form 
4710  from  the  Director. 

Section  181.130  Is  added  as  foUows: 

§  181.130  Transaction  record  for  black 
powder  to  be  used  in  antique  firearms 
or  in  antique  devices. 

(a)  A  licensee  or  permittee  shaU  not 
sell  or  otherwise  distribute  to  a  nonU- 
censee  or  nonpermittee  ccMnmerclally 
manufactured  black  powder  to  quantities 
of  fifty  pounds  or  less,  totended  to  be 
used  solely  for  sporting,  recreational,  or 
cultural  purposes  to  antique  firearms  or 
in  antique  devices,  imless  he  records  the 
transaction  on  Form  5400.3. 

(b)  Prior  to  the  sale  or  other  distribu- 
tion of  the  black  powder  to  paragn^ph 
(a)  of  this  section  to  a  nonllcensee  or 
nonpermittee  who  is  acquiring  it  tmder 


the  provisions  contamed  m  §  181.105(g). 
the  licensee  or  permittee  so  distributing 
the  black  powder  shaU  obtain  an  ex- 
ecuted Form  5400.3  from  the  distributee. 
The  Form  5400.3  shall  contato  aU  the  to- 
formation as  todicated  by  the  headtogs 
on  the  form  and  the  instructions  thereon 
or  issued  in  respect  thereto,  and  as  re- 
quired by  this  part. 

(c)  Form  5400.3  shall  be  retamed  by 
the  licensee  or  permittee  as  part  of  his 
permanent  records  m  accordance  with 
the  requirements  of  paragraph  (d)  of 
this  section. 

(d)  Each  Form  5400.3  shaU  be  re- 
tamed  in  numerical  (by  transaction  se- 
rial number)  order  commencing  with  "1" 
and  contmutog  to  regular  sequence. 
When  the  numbering  of  any  series 
reaches  "1,000,000,"  the  Ucensee  or  per- 
mittee may  recommence  the  series.  The 
reconmienced  series  shaU  be  given  an 
alphabetical  prefix  or  sufllx.  Where  there 
is  a  change  to  proprietorship,  or  to  the 
mdivldual,  firm,  corporate  name,  or  trade 
name,  the  series  in  use  at  the  time  of 
such  change  may  be  c(mttoued. 

(e)  The  requirements  of  this  section 
shall  be  in  addition  to  any  other  record- 
keepmg requirement  contatoed  to  this 
part. 

(f)  A  Ucensee  or  permittee  may  ob- 
tato,  upon  request,  a  supply  of  Form 
5400.3  from  the  Director. 

Section  181.141  is  revised  as  follows: 

§  181.141     Exemptions. 

(a)  General.  The  provisions  of  this 
part  shall  not  apply  with  respect  to: 

(1)  Any  aspect  of  the  transportation 
of  explosive  materials  via  railroad,  water, 
highway,  or  air  which  are  regulated  by 
the  U.S.  Department  of  Transportation, 
and  agencies  thereof. 

(2)  The  use  of  explosive  materials  in 
medic  toes  and  medicinal  agents  to  the 
forms  prescribed  by  the  oflSclsd  United 
States  Pharmacopoeia,  or  the  National 
Formulary. 

(3)  The  transportation,  shipment,  re- 
ceipt, or  importation  of  explosive  mate- 
rials for  deUvery  to  any  agency  of  the 
United  States  or  to  any  State  or  political 
subdivision  thereof. 

(4)  SmaU  arms  ammunition  and 
components  thereof. 

(5)  The  manufacture  under  the  regu- 
lation of  the  miUtary  department  of  the 
United  States  of  explosive  materials  for, 
or  other  distribution  to  or  storage  or  pos- 
session by,  the  mUitary  or  naval  services 
or  other  agencies  of  the  United  States. 

(6)  Arsenals,  navy  yards,  depots,  or 
other  establishments  owned  by,  or  op- 
erated by  or  on  behalf  of,  the  United 
States. 

(7)  The  Importation  and  distribution 
of  fireworks  to  a  finished  state,  com- 
monly sold  at  retail  for  perstmal  use  In 
compliance  with  State  laws  or  local 
ordinances. 

(8)  Gasoltoe,  fertilizers,  propellant 
actuated  devices,  (»■  propellant  actuated 
todustrial  tools  manufactured,  ImpMted. 
or  distributed  for  their  totended  pur- 
poses. 


(bt  Black  powder.  Except  for  the  pro- 
visions applicable  to  persons  required  to 
be  licensed  under  Subpart  D,  the  provi- 
sions of  this  part  shaU  not  apply  with" 
respect  to  commercially  manufactured 
black  powder  in  quantities  not  to  exceed 
fiity  pounds,  percussion  caps,  safety  and 
pyrotechnic  fuses,  quills,  quick  and  slow 
matches,  and  friction  primers:  Provided, 
That  such  black  powder  is  intended  to 
be  used  solely  for  sporting,  recreational, 
or  cultural  purposes  to  antique  firearms, 
as  defined  in  18  U.S.C.  921(a)  (16).  or  in 
antique  devices,  as  exempted  from  the 
term  "destructive  device"  to  18  U.S.C. 
•921(a)(4),  and  the  provisions  of 
J§  181.105(g)  and  181.130  are  fuUy  com- 
pUed  with. 

(18  VS.C.  847   (84  Stat.  959)    and  18  U.S.C. 
926  (82  Stat.  1236).) 

Effective  date:  This  Treasury  decision 
becomes  effective  on  April  28.  1977. 

Signed:  June  14.  1976. 

Rex  D.  Davis, 
Director. 
Approved :  Augiist  5,  1976. 

DAvn>  R.  Macdonald, 
Assistant  Secretary 
of  the  Treasiiry. 

(PR  Doc.77-2817  Piled  1-27-77:8:45  am] 


[Reference  No.  T.D.  ATT-SSl 

PART  245 — BEER 

Correction 

On  December  30,  1976,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  published 
regulations  [FR  Doc.  76-382711  amend- 
tog  27  CFR  Part  245,  Beer.  Those  regu- 
lations established  procedures  for  quali- 
fied small  brewers  to  pay  tax  at  the  $7 
per  barrel  rate  established  by  Pub.  L. 
94-529. 

Two  minor  discrepancies  appeared  to 
that  document  to  S§  24S.117a  and  245.160. 
Paragraph  (e)  of  §  245.117a  should  have 
contatoed  the  phrase  "the  close  of",  and 
paragraph  (c)  of  5  245.160  should  have 
contatoed  the  phrase  "of  tax";  these 
phrases  were  inadvertently  omitted.  As 
amended.  §  245.1 17a 'e)  reads  as  follows: 

§  243.117a      .^niimonllily  return. 

•  •  •  •  • 

(ei  Time  for  filing  returns  and  paying 
tax.  The  brewer  shaU  file  the  semi- 
monthly tax  return.  Form  2034  (5130.-7) , 
for  each  return  period,  with  remittance, 
not  later  than  the  close  of  the  last  full 
calendar  day  of  the  return  period  next 
succeeding  that  period. 


As    amended.   S245.160'ci     reads    as 
foUows: 

§  245.160      Refund   or   credit   of   tax    oh 
returned  be«r. 


(c)  Rate  of  tax.  Brewers  who  have  filed 
the  Dotaoe  required  by  iMSJlOc  aod 
who  have  paid  Sie  tax  on  beer  at  ttia 
reduced  rate  of  tax  AaH  make  dalma 
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for  refund,  credit,  or  relief  of  tax  based 
vpon  the  lower  rate  of  tax.  •   •  • 

Signed:  January  24,  1977. 

Rex  D.  Davis, 
t  Director. 

|PR  Doc.77-2818.  Piled  1-27-77:8:45  am) 

Title  29— Labor 

CHAPTER  XVII — OCCUPATIONAL  SAFETY 
AND  HEALTH  ADMINISTRATION,  DE- 
PARTMENT OF  LABOR 

PART  1903 — INSPECTIONS.  CITATIONS 
AND  PROPOSED  PENALTIES 

PART  1904 — RECORDING  AND  REPORT- 
ING OCCUPATIONAL  INJURIES  AND 
ILLNESSES 

PART   1951 — GRANTS   FOR  IMPLEMENT- 
ING APPROVED  STATE  PLANS 

Civil  Penalties  for  First  Instance  Violations; 
Employers  in  Farming  Operations  With 
Ten  or   Fewer  Employees;   Small   Em- 

Siloyer  Survey;  Effect  on  State  Grants; 
ntcf'pretatton 

•  1.  Purpose.  Notice  Is  hereby  given 
pursuant  to  the  Administrative  Proce- 
dure Act.  5  U.S.C.  552(a)  (1)  (D)  and  sec- 
tion 8(g)  (2)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter  re- 
ferred to  as  the  Act)  (29  U.S.C.  657(g) 
(2) )  of  the  Etepartment  of  Labor's  Inter- 
pretation of  the  funding  limitations  In 
Title  I  of  the  Department  of  Labor-De- 
partment of  Health,  Education,  and  Wel- 
fare Appropriations  Act  for  Fiscal  Year 
1977  (Pub.  L.  94-439)  which  became  ef- 
fective October  1,  1976,  and  wlU  cease  to 
be  in  effect  September  30,  1977,  iinless 
extended.  • 

Pub.  L.  94-439  places  two  limitations 
on  the  expenditure  of  funds  for  the  Oc- 
cupational Safety  and  Health  Admin- 
istration (hereinafter  referred  to  as 
08HA)  by  providing  as  follows: 

That  none  of  tbe  funds  appropriated  un- 
d«r  tbls  p&ra^aph  shall  be  obll^ted  or  ex- 
pended for  tbe  assessment  of  civil  penalties 
iflsued  for  first  Instance  violations  of  any 
standard,  rule,  or  regxilatlon  promulgated 
under  ttte  Occupational  Safety  and  Healtb 
Act  of  1970  (otber  than  serious,  wlUful,  or 
repeated  violations  under  section  17  of  the 
Act)  resulting  from  the  Inspection  of  any 
eetabllsbment  or  workplace  subject  to  the 
Act,  unless  such  establishment  or  workplace 
Is  cited,  on  the  basis  of  such  inspection,  for 
10  or  more  violations:  Provided  further. 
That  none  of  tbe  funds  appropriated  under 
this  paragraph  shaU  be  obligated  or  expend- 
ed to  prescribe.  Issue,  administer,  or  en- 
force any  standard,  rule,  regulation  or  order 
under  the  Occupational  Safety  and  Health 
Act  of  197a'  which  is  applicable  to  any  per- 
son who  is  engaged  In  a  farming  operation 
and  employs  10  or  fewer  employees. 

Because  of  the  one-year  duration  of 
the  funding  limitations  of  Pub.  L.  94- 
439,  this  notice  does  not  constitute  an 
amendment  to  29  CFR  Parts  1903,  1904, 
and  1951.  The  purpose  of  this  notice  is 
to  interpret  the  terms  of  those  limita- 
tions and  their  relation  to  State  plans 
approved  imder  section  18  of  the  Act. 
However,  in  the  case  of  any  conflict 
between  provisions  of  those  pcurts  and 
this  notice,  the  provisions  of  this  notice 
shall  be  controlling  during  fiscal  year 
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igf77  imless  subsequently  extended  or 
provided  otherwise  by  statute  or  regu- 
lation. Notice  of  the  funding  limitations 
has  been  prepared  as  a  rulemaking  doc- 
ument in  order  to  give  the  public  the 
most  effective  notice  possible. 

The  Department  of  Labor  appropria- 
tiotns  acts  for  fiscal  years  1975  and  1976 
exempted  employers  employing  ten  or 
fewer  employees  from  OSHA  recordkeep- 
ing requirements,  except  with  respect  to 
the  provisions  of  29  CFR  1904.15  which 
require  exempted  small  employers  to  re- 
port fatalities  and  multiple  hospitaliza- 
tion accidents  and  also  to  participate  in 
the  Bureau  of  Labor  Statistics'  (here- 
inafter referred  to  as  BLS)  annual  sta- 
tistical survey  if  the  small  employers 
are  selected  by  BLS  for  such  participa- 
tion. But  the  appropriations  act  for  fiscal 
year  1977  (Pub.  L.  94-439)  did  not  in- 
clude this  recordkeeping  exemption.  Tiie 
present  OSHA  recordkeeping  regulation 
(29  CFR  1904.15)  exempts  employers  em- 
ploying seven  or  fewer  employees.  OSHA, 
however,  intends  to  publish  In  the  near 
future  a  proposal  to  amend  the  record- 
keeping regiilation  to  extend  the  exist- 
ing exemption  to  employers  of  ten  or 
fewer  employees.  In  order  to  avoid  any 
imdue  burden  on  small  employers,  pend- 
ing any  permanent  change  in  the  regu- 
lation, OSHA  will  continue  treating  em- 
ployers with  8,  9,  and  10  employees  as 
exBmpt  as  was  provided  by  the  appro- 
priations acts  for  fiscal  years  1975  and 
1976.  However,  as  stated  above,  this  ex- 
emption for  small  employers  does  not, 
as  provided  in  §  1904.15,  apply  to  those 
employers  selected  to  participate  In  the 
BLS  annual  survey  or  to  the  require- 
ment for  reporting  fatalities  or  multiple 
hospitalization  accidents. 

2.  Scope,  (a)  The  first  funding  limita- 
tion under  Pub.  L.  94—439  is  applicable  to 
all  employers  covered  by  the  Act  and  will 
be  implemented  as  follows: 

<  1 )  No  penalty  will  be  proposed  for  a 
first  instance  other-than-serious  viola- 
tion unless  10  or  more  total  violations  are 
cited.  This  "10  or  more"  includes  all  vio- 
lations; that  is,  otJier- than -serious,  seri- 
ous, willful,  repeated,  and  failure  to 
abate,  but  does  not  Include  de  minimus 
violations.  If  10  or  more  violations  are 
cited,  all  10  are  subject  to  proposed  pen- 
alties to  be  calculated  in  accordance  with 
the  instructions  in  the  Occupational 
Safety  and  Health  Field  Operations 
Manual  (hereinafter  referred  to  as  the 
Manual) . 

(2)  Civil  penalties  will  be  proposed  In 
accordance  with  instructions  in  the  Man- 
ual, for  all  notifications  of  failure  to 
abate,  serious,  willful  and  repeated  vio- 
lations. In  addition,  if  upon  reinspection 
of  a  workplace,  an  employer  is  cited  for  a 
violation  of  the  same  subsection  of  a 
steindard  which  was  cited  during  a  pre- 
vious inspection,  the  alleged  violation 
shall  be  treated  as  a  seccmd  instance  vio- 
lation and  may  be  accompanied  by  a  pro- 
posed penalty  regardless  of  whether  tbe 
alleged  violation  is  cited  as  other-than- 
serious.  Citations  which  include  second 
instance  other^^an-serious  violations 
with  penalties  will  be  accompanied  by  a 


brief  explanation  to  the  employer  as  to 
the  reason  for  the  proposed  penalty,  if 
fewer  than  10  violations  are  cited. 

(3)  Grouping  of  several  violations  of  a 
single  standard  into  a  single  alleged  vio- 
lation, and  grouping  of  individual  other- 
than-serious  violations  which,  when  con- 
sidered together,  would  be  a  serious  vio- 
lation, will  continue  according  to  present 
policy  in  the  Manual. 

(4)  The  first  limitation  is  applicable  to 
all  other-than-serious  violations,  includ- 
ing violations  of  the  posting  requirements 
under  section  17(1)  of  the  Act. 

(5)  If,  as  a  result  of  an  inspection,  a 
citation  was  issued  for  10  or  more  viola- 
tions, and  penalties  were  proposed  for 
some  or  all  of  the  other-than-serious  vio- 
lations and  an  amended  citation  Is  issued 
which  brings  the  number  of  violations 
below  10,  any  remaining  penalties  for 
first  instance  other-than-serious  viola- 
tions will  be  eliminated  on  the  amended 
citation. 

(6)  If  both  safety  violations  and  pos- 
sible health  violations  are  found  in  an 
establishment,  a  citation  will  be  Issued  as 
soon  as  possible  for  the  safety  violations 
and  will  not  be  held  awaiting  laboratory 
results.  If  laboratory  results  confirm  any 
health  violations,  a  second  citation 
should  be  issued  for  the  health  violations 
found  during  the  same  Inspection,  but 
the  number  of  violations  wiU  not  be  to- 
talled from  both  citations  to  determine 
whether  10  or  more  exist  for  penalty  pur- 
poses. Penalties  will  be  proposed,  or  not 
be  proposed,  based  on  the  number  of  vio- 
lations in  each  separate  citation. 

<7)  The  limitation  will  also  be  appli- 
cable to  OSHA  actions  Involving  penal- 
ties in  proceedings  before  the  occupa- 
tional Safety  and  Health  Review  Com- 
mission. 

(b)  The  secOTid  funding  limitation 
(farm -operations)  under  Pub.  L.  94-439 
is  applicable  to  all  employers  covered  by 
the  Act  who  are  engaged  In  a  farming 
operation  and  employ  10  or  fewer  em- 
ployees and  will  be  implemented  as  fol- 
lows: 

(1)  For  the  purposes  of  this  limitation, 
a  "farming  operation"  is  defined  as  any 
operation  Involved  In  the  growing  or 
harvesting  of  crops  or  the  raising  of  live- 
stock or  poultry,  or  related  activities 
conducted  by  a  farmer,  on  sites  such  as 
farms,  ranches,  orchards,  dairy  farms  or 
similar  farming  establishments. 

(2)  No  inspection  will  be  made  of  an 
employer  engaged  in  a  farming  opei-a- 
tion  if  he  employs  10  or  fewer  employees 
in  all  his  workplaces.  Members  of  the 
immediate  family  of  the  farm  employer 
are  not  regarded  as  employees  in  making 
the  initial  determination  as  to  that  num- 
ber. 

(3)  At  the  beginning  of  any  inspection 
the  Compliance  Safety  and  Health  Of- 
ficer (hereinafter  referred  to  as  the 
CSHO)  will  initially  determine,  by  in- 
quiring of  the  employer,  how  many  em- 
ployees he  has  on  the  da^  of  the  inspec- 
tion. If  the  employer  states  that  he  em- 
ploys ten  or  fewer  employees,  the  CSHO 
will  then  Inquire  as  to  the  maximum 
number  of  employees  he  employed  at 
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any  <me  time  during  the  twelve  months 
immediately  prior  to  the  inspection  date. 
If  the  employer  has  had  more  than 
10  employees  at  any  one  time  during 
the  previous  12  months  the  CSHO  will 
proceed  with  the  inspection.  Where  an 
inspection  is  conducted  based  on  11  or 
more  employees  employed  at  the  time 
of  the  inspection  or  in  the  twelve  month 
period  prior  to  the  date  of  the  inspection, 
any  further  enforcement  action  will  be 
continued  regardless  of  the  number  of 
employees  employed  at  any  later  date. 

(4)  Any  inspection  made  of  an  em- 
ployer engaged  in  a  farming  operation 
who  has  more  than  10  employees,  is  sub- 
ject to  all  of  the  provisions  of  the  first 
funding  limitation  as  stated  in  2(a) 
above. 

(5)  No  consultation  services  will  be 
provided  to  any  employer  engaged  in 
a  farming  operation  if  the  employer  has 
10  or  fewer  employees. 

3.  State  plans.  Under  section  18(c) 
(2)  of  the  Act  and  29  CFR  1902.3(d)  (1), 
a  State  plan  is  required  to  provide  a  pro- 
gram for  the  enforcement  of  State 
standards  which  is,  or  will  be,  at  least  as 
effective  as  that  provided  in  the  Act,  and 
provide  assurances  that  the  State's  en- 
forcement program  will  continue  to  be 
at  least  as  effective  as  the  Federal  pro- 
gram. The  provisions  of  the  funding 
limitations  in  Pub.  L.  94-439  do  not  limit 
State  authority  for  the  assessment  of  civil 
penalties  issued  for  first  instance  viola- 
tions of  any  standard,  rule  or  regulation 
promulgated  under  State  law,  or  to  en- 
force any  standard,  rule,  regiUatlon  or 
order,  under  State  law,  which  is  appli- 
cable to  any  person  who  is  engaged  in 
a  farming  operation  and  employing  10  or 
fewer  employees. 

However,  States  which  engaged  in  ac- 
tivities for  which  Federal  funds  may  not 
tie  expended  under  Pub.  L.  94-439  will  not 
be  reimbursed  under  sections  23(g)  and 
24(b)  of  the  Act  for  any  share  of  funds 
exi>ended  by  the  State  for  those  activi- 
ties. States  receiving  23(g)  and  24(b) 
grant  funds  must  be  able  to  demonstrate 
that  no  portion  of  the  grant  fimds  has 
been  used  for  the  activities  prohibited 
in  the  funding  limitations. 

4.  ^Effective  date.  This  notice  is  effec- 
tive and  will  continue  to  be  applicable  for 
as  long  as  the  funding  limitations  in 
Pub.  L.  94-439  remain  in  effect,  unless 
modified  or  revised  by  the  Assistant  Sec- 
retary in  the  Federal  Register. 

(Sec.  8(g)  (2),  84  Stat.  1600  (29  U.S.C.  667(g) 
(2):  5U.S.C.  6S2(a)(l)(D))) 

Signed  at  Washington.  D.C.,  this  19th 
day  of  January  1977. 

Morton  Corn, 
Assistant  Secretary  of  Labor. 

(FR  Doc.77-2378  FUed  1-19-77:5:06  pml 

Title  39 — Postal  Service 

CHAPTER  I— UNITED  STATES  POSTAL 
SERVICE 

SUBCHAPTER  N — PROCEDURES 

RULES  OF  PRACTICE;  MISCELLANEOUS 
AMENDMENTS 

AGENCY:  United  States  Postal  Service 
(Judicial  Officer). 


ACnON:  Pinal  Rule.   " 

SUMMARY:  The  Judicial  Ofttper  of  the 
Postal  Service  hereby  issues  a  complete 
revision  of  the  rules  of  practice  in  pro- 
ceedings relative  to  mailability.  In  addi- 
tion, the  law  on  ex  parte  communications 
is  made  applicable  to  the  mailability 
rules  of  practice  and  to  certain  other 
rules  of  practice  issued  by  the  Judicial 
Officer. 

EFFECTIVE  DATE:  January  28,  1977. 

FOR  FURTHER  INFORMATION  CON- 
TACT: George  Davis  202-245-4385. 

SUPPLEMENTARY  INFORMATION: 
Acting  in  accordance  with  authority  del- 
egated to  him  by  39  CFR  224.1(c)  '5>  (U) 
(D)  the  Judicial  Officer  of  the  Postal 
Service  adopts  a  complete  revision  of  39 
CFR  Part  953,  the  rules  of  practice  in 
proceedings  relative  to  mailability.  This 
is  done  in  order  to  conform  these  rules 
with  123.37  of  the  Postal  Service  Manual, 
which  provides  for  administrative  ap- 
peals of  unfavorable  mailability  decisions 
in  accordance  with  39  CFR  Part  953. 

The  Judicial  Officer  also  amends  39 
CFR  Parts  951.  952,  953,  954.  957,  958  and 
959  to  make  applicable  to  proceedings 
under  these  rules  the  law  on  ex  parte 
communications  enacted  by  section  4  of 
Pub.  L.  94-409.  90  Stat.  1246,  1247  (Sep- 
temberl3, 1976). 

Accordingly,  39  CFR  is  amended  as 
follows : 

PART  951 — PROCEDURE  GOVERNING  THE 
ELIGIBILITY  OF  PERSONS  TO  PRACTICE 
BEFORE  THE  POSTAL  SERVICE 

1.  Part  951  is  amended  by  adding  new 
§  951.8  reading  as  follows: 

§  951.8      Ex  parte  communications. 

The  provisions  of  5  U.S.C.  551(14), 
556(d)  and  557(d)  prohibiting  ex  parte 
commimlcations  are  made  applicable  to 
proceedings  under  these  rules  of  prac- 
tice. 


PART  952 — RULES  OF  PRACTICE  IN  PRO- 
CEEDINGS RELATIVE  TO  FALSE  REP- 
RESENTATION AND  LOTTERY  ORDERS 

2.  Part  952  is  amended  by  sulding  new 
S  952.34  reading  as  follows: 

§  952.34     Ex  parte  communications. 

The  provisions  of  5  U.S.C.  551(14). 
556(d)  and  557(d)  prohibiting  ex  parte 
communications  are  made  applicable  to 
proceedings  under  these  rules  of  prac- 
tice. 


PART  953 — RULES  OF  PRACTICE  IN  PRO- 
CEEDINGS RELATIVE  TO  MAILABILITY 

3.  Part  953  is  revised  to  read  as  follows : 

Sec. 

953.1  Authority  tor  rules. 

953.2  Initiation. 

953.3  Notice  of  Appeal. 

953.4  Service  of  Notice  of  Appeal,  Reply. 

953.5  Reply. 

953.6  Hearings. 

953.7  Compromise  and   Informal   disposi- 

tions. 

953.8  Default:  appearances. 

953.9  Location  of  hearing. 

953.10  Change  of  place  of  hearing. 


Sec. 

953.11  Presiding  oflicers. 

953.12  Proposed  findings  of  fact. 

953.13  Initial  decision. 

953.14  Appeal. 

953.15  Pinal  agency  decision. 
953  16  Expedition. 

963.17  Disposition. 

953.18  Ex  parte  communications. 

AUTHORITT :  39  use.  204,  401. 
§  953.1     .4uthority  for  rules. 

These  rules  of  practice  are  issued  by 
the  Judicial  Officer  of  the  U.S.  Postal 
Service  pursuant  to  authority  delegated 
by  the  Postmaster  General. 

§  953.2     Initiation. 

Mailability  proceedings  are  Initiated 
upon  the  filing  with  the  Docket  Clerk  of 
a  Notice  of  Appeal. 

§  953.3     Notice  of  appeal. 

The  Notice  of  Appeal  shall:  (a)  Be  ac- 
companied by  a  copy  or  description  of 
the  determination  or  ruling  upon  which 
the  appeal  is  based:  (b)  specify  the  char- 
acter or  content  of  the  matter  sought  to 
he  mailed;  (c>  request  review  of  the 
mailability  determination,  and  (d>  spec- 
ify wh^er  an  oral  hearing  is  desired  or 
whether-the  matter  is  to  be  submitted 
on  the  written  record. 

§  953.4     Service    of    Notice    of    Appeal, 
Reply. 

Upon  receipt  of  the  Notice  of  Appeal, 
the  Docket  Clerk  shall  Issue  a  notice  set- 
ting forth  the  date  for  filing  a  Reply  to 
the  Notice  of  Appeal,  the  date  of  the 
hearing,  if  one  is  requested,  and  the 
name  of  the  presiding  officer.  This  notice, 
together  with  copies  of  the  Notice  of  Ap- 
peal, shall  be  sent  promptly  to  the  Gen- 
eral Counsel  and  to  the  postmaster  at 
the  place  of  mailing  to  be  served  upon 
the  appellant  or  his  agent.  A  receipt  for 
service  upon  the  appellant  shall  be  ob- 
tained and  forwarded  inunediately  to 
the  Docket  Clerk.  If,  after  3  days,  the 
postmaster  or  his  agent  can  find  no  per- 
son to  accept  service  of  the  notice,  it  may 
be  delivered  in  the  same  manner  as  other 
mail  addressed  to  the  appellant.  A  state- 
ment, showing  the  time  and  place  of  de- 
livery, signed  by  the  postal  employee  who 
delivered  the  notice  shall  be  forwarded  to 
the  Docket  Clerk  and  such  statement 
shall  constitute  evidence  of  service. 

§  953.5     Reply 

The  General  Counsel  shall  Reply  to 
the  Notice  of  Appeal  within  the  time 
established  vinless  extended  by  the 
presiding  officer  for  good  cause  shown. 
The  Reply  shall  be  filed  In  triplicate  with 
the  Docket  Clerk.  Allegations  not  an- 
swered shall  be  deemed  admitted. 

§  953.6     Hearings. 

(a)  The  Federal  Rules  of  Evidence  (28 
App.  U.S.C.  (Supp.  V,  1975))  shaU  be 
applicable  to  the  hearings  conducted 
under  this  part,  except  that  the  rules 
may  be  relaxed  to  the  extent  that  the 
presiding  officer  deems  proper  to  assure 
a  fair  hearing.  Evidence  presented  at  the 
hearing  shall  be  limited  to  material  evi- 
dence relevant  to  the  issues  as  drawn  by 
the  pleadings  or  as  defined  in  the  pre- 
hearing conference,  U  any,  subject  to 


FCOEIAL  tEGISTEI.  VOL.  42.  NO.    19 — HtiOAY,  JANUAIY  7»,    1977 


S358 

such  later  modifications  of  the  issues  as 
may  be  necessary  to  protect  the  puMic 
Interest  or  to  prevent  injustice  and  shall 
not  be  unduly  repetitious. 

(b)  Objections  to  the  admission  or 
exclusion  of  evidence  shall  be  in  short 
form,  stating  the  grounds  of  objections 
relied  upon,  and  the  transcript  shall  not 
Include  argument  or  debate  thereon  ex- 
cept as  ordered  by  the  presiding  officer. 
Rulings  on  such  objections  shall  be  a 
part  of  the  transcript. 

<c)  Formal  exceptions  to  the  rulings 
of  the  presiding  officer  made  during  the 
course  of  the  hearing  are  unnecessary. 
For  all  purposes  for  which  an  exception 
otherwise  would  be  taken,  it  is  sufficient 
that  a  party,  at  the  time  the  ruling  of  the 
presiding  officer  is  made  or  sought,  makes 
known  the  action  he  desires  the  presid- 
ing officer  to  take  or  his  objection  to  an 
action  taken,  and  his  grounds  therefor- 

§  953.7      Conipronni»e  and   informal   dis- 
positions. 

Either  party  may  request  the  other  to 
consider  informal  disposition  of  any 
question  of  mailability,  and  the  sched- 
uled hearing  date  may  be  postponed  for 
such  period  of  time  as  may  be  necessary 
to  accommodate  settlement  discussions 
between  the  parties. 

I  953.8     Def auh ;  appearances. 

If  no  Reply  to  the  Notice  of  Appeal  is 
filed,  the  Oeneral  Counsel  shall  be 
deemed  In  default  and  the  Judicial  Of- 
ficer shall  instruct  the  postmaster  of  the 
disposition  to  be  made  of  the  matter.  If 
an  oral  evidentiary  hearing  is  to  be  held, 
the  appellant  may  appear  at  the  hearing 
in  person  or  by  counsel.  If  either  party 
fails  to  appear  at  the  hearing,  the  presid- 
ing officer  shall  receive  the  evidence  of 
the  party  appearing  and  render  a 
decision. 

6  953.9     Location  of  hearing. 

Unless  otherwise  ordered  by  the  presid- 
ing olHcer.  the  hearing  shall  be  held  at 
the  headquarters  of  the  Postal  Service. 
475  L'Enfant  Plaza  West,  S.W.,  Wash- 
ington. D.C.  20260,  on  the  date  set  In  the 
notice. 

§953.10     Chanfce  of  place  of  hearing. 

Not  later  than  the  date  fixed  for  the 
filing  of  the  Reply,  a  party  may  file  a  re- 
quest that  a  hearing  be  held  to  receive 
evidence  in  his  behalf  at  a  place  other 
thsm  that  designated  for  hearing  In  the 
notice.  He  shall  support  his  request  with 
a  statement  outlining:  (a)  The  evidence 
to  be  offered  in  such  place;  (b)  the  names 
and  addresses  of  the  witnesses  who  will 
testify:  (c)  the  reasons  why  such  evi- 
dence cannot  be  produced  at  Washing- 
ton, DC.  The  presiding  officer  shall  give 
consideration  to  the  convenience  and 
necessity  of  the  parties  and  the  relevancy 
of  the  evidence  to  be  offered. 

S  953. 1 1      Presiding  officers. 

The  presiding  ofBcer  at  any  hearing 
shall  be  an  Administrative  Law  Judge 
qualified  In  accordance  with  law  (5  U.S.C. 
S105)  or  the  Judicial  Officer  (39  U.S.C. 
204).    The    Chief    AdmlnistraUve   Law 
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Judge  shall  assign  cases  to  Administra- 
tive Law  Judges  upon  rotation  so  far  $s 
practicable.  The  Judicial  Officer  may.  for 
good  cause  shown,  preside  at  the  recep- 
tion of  evidence  in  proceedings  where  ex- 
pedited hearings  (§953.16,  infra)  are 
requested  by  either  party. 

§  953.12      Proposed  findings  of  fact. 

Unless  otherwise  ordered,  proposed 
findings  of  fact  and  conclusions  of  law 
shall  be  submitted  orally  or  in  writing 
at  the  conclusion  of  the  hearing. 

§  953.13      Initial  decision. 

Unless  given  orally  at  the  conclusion 
of  the  hearing,  the  Administrative  Law 
Judge  shall  render  an  initial  decision  as 
expeditiously  as  practicable  following  the 
conclusion  of  the  hearing,  and  the  receipt 
of  the  proposed  findings,  if  any.  The 
iBitial  decision  shall  become  the  Qed- 
sion  of  the  Postal  Service  if  an  appeal 
is  not  perfected.  , 

g  953.14     Appeal.  | 

Either  party  may  file  exceptions  In  a 
brief  on  appeal  to  the  Judicial  Officer 
within  5  days  after  receipt  of  the  initial 
decision  unless  additional  time  is  granted. 
A  reply  brief  may  be  filed  within  5  days 
after  the  receipt  of  the  appeal  brief  by 
the  opposing  party. 

§953.15     Final  Agency  decision. 

The  Judicial  Officer  shall  render  a 
final  Agency  decision  or  refer  the  matter 
to  the  Postmaster  Oeneral  for  decislcm. 
The  decision  shaU  be  served  upon  the 
parties  and  the  postmaster. 

$953.16     Expedition.  | 

For  the  purpose  of  further  expedition 
the  parties  may,  with  the  concurrence 
Of  the  Judicial  Officer,  agree  to  waive 
any  of  these  procedures.  When  the  Ju- 
dicisd  Officer  presides  at  the  hearing,  he 
shall  render  a  tentative  or  final  decision 
after  the  conclusion  of  the  hearing.  Elx- 
ceptions  may  be  filed  to  a  tentative  deci- 
sion In  accordance  with  §  953.14. 

§  953.17     Disposition. 

Mail  matter  found  to  be  nonmailable 
$hall  be  held  at  the  post  office  where 
detained  for  a  period  of  15  days  from 
the  date  of  the  Postal  Service  decision, 
unless  extended  by  the  Judicial  Officer. 
During  that  time  the  mailer  may  make 
application  for  the  withdrawal  of  the 
matter.  The  Judicial  Officer  shall  order 
the  matter  returned  to  the  mailer  or 
otherwise  disposed  of  in  accordance  with 
39  use.  3001(b). 

§  933.18      Ex  parte  communirations. 

The  provisions  of  5  U.S.C.  55H14>, 
556(d^  and  557(d)  prohibiting  ex  parte 
communications  are  made  applicable  to 
proceedings  under  the.se  rules  of  practice. 


§  954.26     Ex  parte  communications. 

The  provisions  of  5  U.S.C.  551(14). 
556(d)  and  557(d)  prohibiting  ex  parte 
communicatiCHis  are  made  ai^licable  to 
proceedings  under  these  rules  of  practice. 


PART  957— RULES  OF  PRACTICE  IN  PRO- 
CEEDINGS RELATIVE  TO  DEBARMENT 
AND  SUSPENSION  FROM  CONTRACT- 
ING 

5.  Part  957  is  amended  by  adding  new 
§  957.28  reading  as  follows: 

§  957.28     Ex  parte  communications. 

Tlie  provisions  of  5  U.S.C.  551(14), 
556idi  and  557(d)  prohibiting  ex  parte 
communications  are  made  applicable  to 
proceedings  under  these  rules  of  practice. 


PART  954 — RULES  OF  PRACTICE  IN  PRO- 
CEEDINGS RELATIVE  TO  THE  DENIAL, 
SUSPENSION.  OR  REVOCATION  OF 
SECOND-CLASS  MAIL  PRIVILEGES 

4.  Part  954  is  amended  by  adding  new 
i  954.26  reading  as  follows: 

I  I 


PART  958 — RULES  OF  PRACTICE  IN  PRO- 
CEEDINGS RELATIVE  TO  THE  REFUSAL 
TO  RENT  OR  RENEW  POST  OFFICE 
BOXES  AND  THE  CLOSING  OF  POST  OF- 
FICE BOXES 

6.  Part  958  is  amended  by  adding  new 
§  958.14  reading  as  follows: 

§  958.14     Ex  parte  communications. 

The  provisions  of  5  U.S.C.  §551(14), 
556(d)  and  557(d)  prc^ibltlng  ex  parte 
communications  are  made  applicable  to 
proceedings  under  these  rules  of  prac- 
tice. 


PART  959— RULES  OF  PRACTICE  IN  PRO- 
CEEDINGS RELATIVE  TO  THE  PRIVATE 
EXPRESS  STATUTES 

7.  Part  959  Is  amended  by  adding  new 
S  959.31  reading  as  follows: 

§  959.31      Ex  parte  communications. 

The  provisions  of  5  U.S.C.  551(14). 
556id)  and  557(d)  prohibiting  ex  pctfte 
communications  are  made  applicable  to 
proceedings  imder  these  rules  of  prac- 
tice. 

Edward  P.  Ltjssier, 
Judicial  Officer. 
IFRDOC.77-27&5  Piled  l-27-77;8:45  a.m.] 

Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  114 — DEPARTMENT  OF  THE 
INTERIOR 

PART   114-43 — UTILIZATION  OF 
PERSONAL  PROPERTY 

Miscellaneous  Amendment 

Pursuant  to  the  authority  of  the  Secre- 
tary of  the  Interior  contained  in  5  U.S.C. 
301  and  40  U.S.C.  486(c).  Subpart  114- 
43  1  of  Chapter  114.  Title  41  of  the  Code 
of  Federal  Et-gulatlons,  is  amended  as  set 
forth  below. 

This  amendment  relates  only  to  mat- 
ters of  internal  Department  practice.  It 
is.  therefore,  determined  that  the  public 
rulemaking  procedure  is  unnecessary  and 
this  amendment  shall  become  effective  on 
January  28,  1977. 

Note. — The  Department  of  the  Interior  has 
determined  that  this  document  does  not  con- 
tain a  major  proposal  requiring  preparation 
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of  an  Inflation  Impact  Statement  under  Ex- 
ecutive Order  U821  and  OMB  Circular  A-107. 

Albert  C.  Zapanta. 
Assistant  Secretary  of  the  Interior. 

Januart  17,  1977. 

This  amendment  redesignates  114- 
43.104  as  114-43.001  to  comply  with  the 
FPMR  format,  and  the  definitions  of 
terms  are  revised. 

1.  The  Table  of  Contents  is  amended 
to  delete  114-43.104  through  114-^3.104- 
52  and  add  new  entries  to  read  as  fol- 
lows: 

Sec. 

114-43.000  Scope  of  part. 

114-43.001  Definitions. 

114-43.001-50  Available  personal  property. 

114-43  001-51  Reportable  personal  property. 

114-43.001-52  Nonreportable  personal  prop- 
erty. 

Subpart  114-43.1 — General  Provisions 

114-43.101  Surveys. 

114-43.102  ReassignmeLit      of      property 

within  executive  agencies. 
114-43.102-50     Holding  bureau  utilization 
114-43.102-51     Screening  nonreportable 

available  property. 
1 14-43.102-52     Screening  reportable  available 

property. 
114-43.102-53     Documentation  of  transfers. 

2.  Section  114-43.000  is  revised  and 
§§  114-43.001  through  114-43.001-52  are 
added  to  read  as  follows: 

§  1 14-43.000      Scope  of  part. 

The  provisions  of  this  part  are  appli- 
cable to  all  personal  property  except — 
*  (a)   Automatic  data  proces-sing  equip- 
ment and  supplies,  and 

lb)  Books,  periodicals,  other  publica- 
tions, and  related  material. 

§114—43.001      Drfinilions. 

§  114—13.001-50     Availability     personal 
property. 

"Available  personal  property"  means 
any  personal  property  that  is  no  longer 

needed  by  the  holding  activity,  and  is 
available  for  use  by  other  Interior  activi- 
ties. 

§  114—43.001-51      Reportable      personal 
property. 

"Reportable  personal  property"  means 
any  personal  property  that  has  been 
determined  to  be  excess  to  the  needs  of 
the  Department  of  the  Interior  and  is  re- 
quired to  be  reported  to  the  General 
Services  Administration. 

§114-43.001-52      Nonreportable        per- 
sonal property. 

"Nonreportable  personal  property" 
means  any  personal  property  that  has 
been  determined  to  be  excess  to  the  needs 
of  the  Department  of  the  Interior  and  is 
not  required  to  be  reported  to  the  Gen- 
eral Services  Administration  except  for 
sale  purposes. 

§   I11-t3.l0»       (Deleted] 

Section  114-43.104  is  deleted  in  its  en- 
tirety. 

IFR  Doc  77-2804  Filed  1-27-77:8:45  ami 


Title  49 — Transportation 

SUBTITLE  A— OFRCE  OF  THE 
SECRETARY  OF  TRANSPORTATION 

|OST  Docket  No    16;   Amdt.  99-10] 

PART  99— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Conflict  of  Interest;  Revision;  Corrections 

On  January  14.  1977  (42  FR  3118^ 
the  Secretary  of  Transportation  caused 
to  be  published  revisions  to  the  Depart- 
ment of  Transportation's  regulations 
governing  conflict  of  interest.  This  docu- 
ment remedies  an  omission  and  makes 
several  technical  corrections  as  follows: 

1.  In  Appendix  C,  Section  II,  after  the 
caption  "Federal  Aviation  Administra- 
tion' and  before  tiie  caption  "Office  of 
General  Aviation. "  the  following  is 
inserted : 

A.«scciate  Administrators 
Depvity  Associate  Adniinistratcrs 

OFFiTr  OF   1  HZ  ASSOCIATE  Ad>:i.v:3trator  roR 

Ac  :.l  IN  ISTB  ATIO  N 

"Chief  Program  Review  Staff 

Office  or  the  Associate  Administrator  fur 
Poi:  Y  Devflopment  and  Review 

■  Avia:;on  Policy  Specialist 

Office  of  the  Associate  Administrator  for 
Air  Traffic  and  Airway  Facilities 

•  Special  .-Vsgistant 

•  Chief,  Program  Management  Staff 
•ProgramAnalyst,  GS-14  15 

Office   of   Chief   Counsel 

•Chief  Counsel 
•Deputy  Chief  Cou.isel 
•Assistant  Chief  Counsel 
•Special  Assistant  to  the  Chief  Counsel 
•Special  Counsel  for  Regulations 
•Deputy  Assistant  Chief  Counsel 
"Branch  Chiefs 
•Chief,  Legislative  Staff 
•Chief.  Environmental  Law  Staff 
Attorney  Advisor,  Procurement  Legal  Divi- 
sion. GS-13/15 

Office  of  Cnm.  Rights 

Director 
Deputy  Director 

Civil  Rights  Specialist.  aS-13  and  above,  en- 
gaged ir.  Contract  Ccmpiiance  Review 

Office   of   Public   Affairs 

•Assistant  Administrator 

Office   or   Aviation   Safett 
Assistant  Administrator 

2.  In  §  99.735-11  (A)  (2)  delete  the  word 
"his"  in  the  second  and  third  lines. 

3.  In  §  99.735-15 (a >.  last  line: 

fa  >  Delete  the  letter  "s"  from  the  word 

"paragraphs." 

<b'  Change  the  letter  "(i»  "  to  "ih>  " 
<c>    Delete  the  following  '.vord.  letter 

and  pare:itheses:  '••  •  •  and  'i^  •  *  •". 

4.  In  3  99  735-15(c>(2).  delete  t!.e 
brackets  ";"  "]"  after  the  words  "inter- 
est" and  "participation." 

5.  In  s  99. 735-351  b..  delete  the  word 
"his"  from  the  thirty-fifth  li:.e. 

6.  In  S  99.735-37,  delete  the  bracket. 
"]",  from  the  third  line. 

7.  In  Appendix  B.  Section  's>  change 
the  citation  2  U.S.C.  4411  to  4411. 


Issued  in  Washington,  D.C,  on  Janu- 
ary 19,  1977. 

William  T.  Coleman.  Jr., 
Secretary  of  Transportation. 

(FR  Doc.77-2730  Filed  l-27-77;8:45  am) 


CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  A— GENERAL  RUIXS  AND 
REGULATIONS 

(Eighth  Rev.  S.O,  12341 

PART  1033— CAR  SERVICE 

Distribution  of  Freight  Cars 

At  a  Session  of  the  INTERSTATE 
COMMERCE  COMMISSION.  Railroad 
Service  Board,  held  in  Washington,  D.C. 
on  the  24th  day  of  January.  1977. 

/(  appearing,  That  there  is  an  acute 
shortage  of  freight  cars  for  transporting 
shipments  of  citrus  pulp,  citrus  pellets. 
fertili?er.  phosphate  (dried  or  ground, 
treated  or  imtreated,  fish  meal,  grain, 
grain  products,  'salt,  soybeans,  soybean 
products,  cottonseed  hulls,  peanut  hulls, 
or  soybean  hulls;  that  certain  tariff  pro- 
visions require  the  use  of  cars  of  specified 
cubic  or  weight  carrying  capacities;  that 
the  carriers  are  unable  to  furnish  suffi- 
cient such  cars  to  transport  shipments  of 
such  weights ;  that  cars  of  lesser  capacity 
are  available;  that  such  cars  cannot  be 
used  because  of  certain  tariff  provisions; 
that  there  is  immediate  need  to  use  every 
available  car  for  transportation  of  fer- 
tilizer and  grain:  that  the  inability  of 
the  carriers  to  furnish  sufficient  fertilizer 
and  grain  cars  results  In  great  economic 
loss:  and  that  present  regulations  and 
practices  with  respect  to  the  use,  supply, 
control.  moe\Tnent,  and  distribution  of 
fertilizer  and  grain  cars  are  ineffective. 
It  is  the  opinion  of  the  Commission  that 
an  emergency  exists  requiring  immediate 
action  to  promote  car  service  In  the  In- 
terest of  the  public  and  the  commerce  of 
the  people.  Accordingly,  the  Commission 
finds  that  notice  and  public  procedure 
are  impracticable  and  contrary  to  the 
public  interest,  and  that  good  cause 
exists  for  making  this  order  effective 
upon  less  than  thirty  days  notice. 

It  is  ordered.  That: 

§  1033.1234    Distribution  of  freight  can. 

(a>  Subject  to  the  concurrence  of  the 
shipper,  carriers  may  substitute  a  suffi- 
cient number  of  smaller  cars  for  larger 
cars  ordered  to  transport  shipments  of 
citrus  pulp,  citrus  pellets,  fertillaer. 
phosphate  (dried  or  ground,  treated  or 
untreated,  fish  meal,  grain,  grain  prod- 
ucts, salt,*  soybeans,  soybean  products, 
cottonseed  hulls,  peanut  hulls  or  soybean 
hulls  regardless  of  tariff  requirements 
specifying  minimum  cubic  or  weight 
carrying  capacity.  (See  exceptions  (b) 
and  '  c • . » 

(b>  Exception.  This  order  shall  not 
appiv  to  shipments  subject  to  tariff  pro- 
visions requiring  the  use  of  twenty-five 
or  more  cars  per  shipment. 

'ct  Exception.  This  order  shall  not 
apply  to  shipments  subject  to  tariff  pro- 


'  Addition. 
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Visions  which  require  that  cars  be  fur- 
nished by  the  shipper. 

(d)  Rates  and  Minimum  Weights  Ap- 
plicable. The  rates  to  be  applied  and  the 
minimum  weights  applicable  to  ship- 
ments for  which  cars  smaller  than  those 
ordered  have  been  furnished  and  loaded 
as  authorized  by  Section  fa)  of  this  or- 
der shall  be  the  rates  and  minimum 
weights  applicable  to  the  larger  cars 
ordered. 

te<  Billing  to  b^  Endorsed.  The  carrier 
substituting  smaller  cars  for  larger  cars 
as  authorized  by  Section  <a)  of  this  order 
shall  place  the  following  endorsement  on 
the  bill  of  lading  and  on  the  waybills 
authorizing  movement  of  the  car: 

Car  of    ( )    cu.   ft.  and   of   ( )    lbs. 

or  greater  capacity  ordered.  Smaller  cars 
furnished  authority  Eighth  Revised  ICC 
Service  Order  No.   1234. 

<fi  Concurrence  of  Shipper  Required. 
Smaller  cars  shall  not  be  fumi.'fhed  in 
lieu  of  cars  of  greater  capacity  without 
the  consent  of  the  .shipper. 

(g)  Exceptions.  Exceptions  to  this  or- 
der may  be  authorized  to  railroads  by 
the  Railroad  Service  Board,  Washington, 
D.C ,  20423.  Requests  for  such  exception 
must  be  submitted  in  waiting,  or  con- 
firmed in  writing,  and  must  clearly  state 
the  points  at  which  such  exceptions  are 
requested  and  the  reason  therefor. 

(h)  Rules  and  Regulations  Suspended. 
The  operation  of  all  rules,  regulations,  or 
tariff  provisions  is  suspended  insofar  as 
they  conflict  with  the  provisions  of  this 
order. 

<i)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate, 
and  foreign  commerce. 

(j)  Effective  date.  This  order  shall  be- 
come effective  at  12:01  a.m.,  January  25, 
1977. 

<k)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m.,  February  28,  1977, 
unless  otherwise  modified,  changed,  or 
sxispended  by  order  of  this  Commission. 

(Sees.  1.  la.  16,  and  17(21,  24  Stat  379,  383, 
384,  as  amended;  49  U.SC.  1.  12,  15,  and 
17(2).  Interprets  or  applies  sees.  1(10-17), 
15(4),  and  17(2),  40  Stat.  101,  as  amended, 
64  Stat.  911;  49  US.C.  1(10-17),  15(4),  and 
17(2).) 

It  is  further  ordered,  That  a  copy  of 
this  order  and  direction  shall  be  served 
upon  the  Association  of  American  Rail- 
roads. Car  Service  Division,  as  agent  of 
all  railroads  subscribing  to  the  car  serv- 
ice and  car  hire  agreement  under  the 
terms  of  that  agreement,  and  upon  the 
American  Short  Line  Railroad  Associa- 
tion; and  that  notice  of  this  order  be 
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given  to  the  general  public  by  depositing 
a  copy  in  the  OfQce  of  the  Secretary  of 
the  Commission  at  Washington,  DC,  aod 
by  filing  it  with  the  Director,  Office  of 
Ihe  Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Joel  E.  Bums,  Lewis  B. 
Teeple,  and  Thomas  J.  Byrne. 

Robert  L.  Oswald. 

Secretary. 

IFR  Doc. 77-2886  Filed  1-27-77:8:45  am) 


|Ex  Parte  No.  MC-19  (Sub-No.  29)] 

PART  1056— TRANSPORTATION  OF 
HOUSEHOLD  GOODS  IN  INTERSTATE 
OR   FOREIGN  COMMERCE 

Practices  of  Motor  Common  Carriers  of 
Household  Goods  (Performance  Re^ 
ports);  Correction 

In  Ex  Parte  No.  MC-19  (Sub-No.  19 
lai  *  Practices  of  Motor  Common  Car- 
riers of  Household  Goods  i  Consumer  Pro- 
tection— Kingpak  Carriers'^,  order  en- 
tered January  5,  1976  'not  priiued"*, 
the  Interstate  Commerce  Commi.<-Kion 
amended  §  1056.7(b)  of  its  General  Rules 
and  Regiilations  (49  CFR  1056.7(b))  by 
excepting  so-called  "Kingpak"  and  "pack 
and  crate"  carriers  from  the  requirement 
that  motor  common  carriers  of  house- 
hold goods  must  file  an  annual  perform- 
ance report  (described  in  S  1056.7(b)) 
with  the  Commission.  In  that  proceeding, 
the  Commission  also  combined  former 
§  1056.7(b)  i3)  (1)    with   former   §1058.7 

•  bH3Uk),  renumbered  former  §1058.7 
<b)  (3)  (a)  through  (k>  as  §  1056.7(b)  (8) 
<i>  through  (xi»,  respectively,  and  re- 
worded certain  of  those  subsections.  Sub- 
section 1056.7(b)  <3)  (ix)  was  reworded 
to  make  it  clear  that  household  goods 
carriers  must  list  in  their  performance 
reports  the  percentage  of  shipments  on 
which  claims  were  filed  due  to  carrier  de- 
Jay.  Subsection  1056.7(b)  (3)  (x)  was  re- 
worded to  make  it  clear  that  carriers 
must  report  the  average  number  of  con- 
secutive days  required  to  settle  loss  or 
damage  claims.  Subsection  1056.7(b)  i8) 

•  xi)  was  phrased  to  make  it  clear  that 
the  figures  sought  in  that  subsection  re- 
lated to  a  common  whole  figure,  i.e.,  all 
those  claims  settled  during  the  calendar 
year.  Other  minor  changes  were  made 
to  the  wording  of  5  1056.7ibi  i3)  (ii 
through  (viii*.  Notice  of  these  changes 
was  published  in  the  Federal  Register 
on  January  12    1976  at  p.ige  1742 

Bv  order  entered  November  19.  1916, 
m  Ex  Parte  No.  MC-19  (Sub-No.  29) 
Prac  :ices  of  Motor  Common  Carriers  of 


Household  Gopds  (Performance  Re- 
ports), 125  M.C.C.  766,  the  Commission 
determined,  among  other  things,  that 
§  1056.7(b)  should  be  modified  by  extend- 
ing the  deadline  for  the  filing  of  per- 
formance reports  with  this  Commission 
to  March  31  of  each  year.  The  CcKnmis- 
sion  further  determined  that  §  1056.7(b) 
(3)(x)  [referred  to  in  that  proceeding 
as  §  1056.7(b)  (3)  (j)  ]  should  be  revised 
to  require  carriers  to  furnish  more  spe- 
cific information  relating  to  the  length  of 
time  required  for  the  settlement  of  claims 
for  loss  or  damage.  Notice  of  these 
changes  was  published  in  the  Federal 
Register  on  December  7,  1976,  at  page 
53485. 

In  drafting  the  amendments  to  §  1056.7 
(b)  in  Ex  Parte  No.  MC-19  (Sub-No. 
29 ) ,  inadvertently  overlooked  were  the 
amendments  previously  made  to  that 
subsection  in  Ex  Parte  No.  MC-19  (Sub- 
No.  1 9  <  a ) ) .  Therefore,  this  notice  reflects 
the  proper  wording  of  §  1056.7(b)  to  re- 
flect the  amendments  made  to  that  sub- 
section in  both  of  the  above-described 
proceedings.  Thus,  §  1056.7(b)  now  pro- 
vides that  motor  common  carriers  of 
household  goods  (with  the  exception  of 
"Kingpak"  and  "pack  and  crate"  car- 
riers, who  are  not  required  to  file  such 
reports)  must  file  annual  performance 
reports  on  or  before  March  31  of  each 
year.  Subsections  1056.7(b)  (3)  (ix)  and 
I XI I  are  phrased  to  conform  to  the 
changes  made  by  the  Commission  in 
£x  Parte  No.  MC-19  (Sub-No.  19(a)). 
Subsection  1056.7(b)  (3)  (x)  has  been  re- 
written to  reflect  the  rephrasing  of  that 
subsection  by  the  Commission  in  both 
Ex  Parte  No.  MC-19  <Sub-No.  19(a)) 
fin  which  the  Cmnmission  required 
household  goods  carriers  to  list  the  aver- 
age number  of  consecutive  days  required 
to  settle  claims  for  loss  or  damage]  and 
in  Ex  Parte  No.  MC-19  (Sub-No.  29)  [in 
which  the  Commission  required  house- 
hold goods  carriers  to  list  the  percentage 
of  claims  filed  within  certain  time  pe- 
riods, in  addition  to  the  average  length 
of  time  required  to  settle  claims  for  loss 
or  damage]. 

No  additional  substantive  changes  have 
been  made  to  §  1056.7(b) . 

(49  us  C  301,  302,  304,  308,  316,  and  320,  and 
5  use  552  553,  and  559.) 

By  the  Commission. 

Robert  L.  Oswald, 
Secretary. 

Accordingly,    49    CFR    1056.7(b)     has 
been  modified  so  that  it  now  should  read 

a?  lollows: 
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§  1056.7      Information  for  shippers. 

•  •  •  •  • 

(b)  Each  motor  common  carrier  of 
households  goods,  except  carriers  en- 
gaged in  the  transportation  of  house- 
hold goods  solely  under  authority  which 
reads:  "Used  household  goods  restricted 
to  the  transportation  of  shipments  hav- 
ing a  prior  or  subsequent  movement,  in 
containers,  beyond  the  points  authori/'ed 
and  further  restricted  to  the  perform- 
ance of  pickup  and  delivery  service  in 
connection  with  the  packing,  crating. 
and  containerization  or  unpacking", 
shall  on  or  before  March  31  of  each  year 
cause  to  be  filed  with  the  Commissi  or,  s 
Bureau  of  Operations,  Washington,  D.C. 
and  each  of  the  Commission's  regional 
offices,  a  summary  of  its  service  record 
for  the  previous  calendar  year  pro'.idjng 
the  following  information: 

(1)  Name  of  motor  carrier  and  domi- 
cile address. 

(2)'  ICC.  MC  number. 

<3)  By  type  of  account  (cod.  shipper. 
Department  of  Defense,  and  national 
accounts  and  other  Govenmient  tral- 
fic)  specify  the  following: 

(i)  Number  of  shipments  delivered  and 
number  of  estimates  on  such  shipments. 


<ii)  Percentage  of  shipments  on  which 
there  occured  a  10  percent  or  greater 
over-estimation  of  charges. 

(iii)  Percentage  of  shipments  on  which 
there  occured  a  10  percent  or  greater 
under-esiimation  of  charges. 

«iv)  Percentage  of  shipments  picked 
up  more  than  5  days  later  tl-^n  specified 
in  the  order  for  service 

<V'  Percentai-e  of  shipments  picked  up 
1  to  5  days  later  than  specified  in  liie 
order  for  service. 

(VII  Percentage  of  shipm€:its  delivered 
more  than  5  days  later  tnar,  specified  m 
the  order  for  servit  e. 

(VII  •  Percentage  of  ship;neiits  dt-.v- 
ered  I  to  5  days  later  than  sp>ecified  :n 
tJie  order  for  service. 

(vr,i>  Percentage  of  shipments  on 
which  a  S50  or  greater  claim  'cr  lo.'^s  or 
carnages  was  filed. 

(IX I  Percentage  of  ship.Tients  deliv- 
ered on  which  a  claim  was  filed  for  da.r.- 
age  or  expenses  resulting  from  carr.ir 
delay. 

<xi  (A'l  Average  number  of  consecu- 
tive days  required  to  settle  claims  for 
loss  or  damage  <for  claims  settled  dur- 
ing the  calendar  year  • . 

<B'  Percentage  oi  claims  for  loss  or 
damage  settled  within  30  days  of  filing 
I  for  claims  settled  during  the  calendar 
year) . 


iC^  Percentage  cf  claims  for  loss  or 
damage  settled  wurm  60  days  of  filing 
(for  claims  settled  during  the  calendar 
year). 

(D)  Percentage  of  claims  for  loss  or 
damage  settled  more  than  60  days  from 
the  date  of  filing  (for  claims  settled  dur- 
ing the  calendar  year') . 

<xii  The  percentage  of  claims  settled 
during  the  calendar  year  v.hich  were 
settled: 

(A)  Prior  to  institution  cf  a  law  suit 
by  the  shipper  to  recover  damages. 

iB'  .'^fter  Uie  in.'-titution  of  a  law  suit 
by  the  shipper  and  prior  to  the  entering 
of  a  filial  iudicial  decree, 

iC'  Subsequent  to  the  entering  of  a 
final  judicial  decree. 

Copies  of  this  report  shall  be  served 
upon  potential  shippers  a^  prcvided  in 
Dan-.i::  .'.ph  «■  cf  this  secticr.  Carriers 
shall  liave  available  supporting  docu- 
inission  s  Bureau  of  Ooentions  ..oon  re- 
of  such  statistics  and  shall  make  such 
document. iticn  available  to  this  Com- 
mission's Bureau  cf  Operations  upon  re- 
quest. Subiective  evaluations  by  the  car- 
rier of  lUs  performance  may  be  appended 
to  the  objective  statistics  required  above, 
but  on  separate  pages  so  as  r.oi  to  ob- 
scure in  any  way  the  statistical  data  re- 
qmred  by  this  section. 

iFR  Doc  77-2887  F:«ed  1-27-77,8  45  am) 
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proposed  rules 


This  section  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  to  give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  tP  the  adoption  of  the  final  rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[  7  CFR  Part  967  ] 

I  Docket  No.  AO-354-A21 

CELERY  GROWN   IN   FLORIDA 

Supplemental  Notice  of  Hearing  on  Pro- 
posed Amendment  of  Marketing  Agree- 
ment and  Order 

This  notice  is  supplemental  to  the  no- 
tice of  hearing  which  was  published  in 
the  January  13.  1977,  issue  of  the  Federal 
RsGisTER  (42  FR  2691  > ,  regarding  a  pub- 
lic hearing  to  be  held  with  respect  to  a 
proposed  amendment  of  marketing 
agreement  and  Order  No.  967,  Iwth  as 
amended,  regulating  the  handling  of 
celery  grown  in  Florida. 

Subsequent  to  the  publication  of  the 
notice  of  hearing,  the  Florida  Celery 
CcHnmittee  unanimously  recommended 
the  following  proposal  as  the  method  of 
determining  Base  Quantities  rather  than 
that  set  forth  in  Proposal  No.  4  in  the 
notice  published  in  the  January  13  Fed- 
eral Register.  This  proposal  has  not  re- 
ceived the  approval  of  the  Secretary  of 
Agriculture. 

The  proposal  is  as  folows: 

Amend  s  967.37  to  read  as  follows: 

§  967.37      liasr  quantities. 

<ai  Base  Quantities  shall  be  those 
which  have  been  established  by  the  Flori- 
da Celery  Committee  for  the  1976-77 
season  and  as  recorded  on  December  15, 
1976. 

«  *  «  « 

Signed  at  Washington,  D.C.,  on  Jan- 
uary 26. 1977. 

William  T.  Manley. 
Deputy  Administrator 
Program  Operations. 

|FR  Doc  T7-2950  Filed  1-27-77:8:45  am] 


[  7  CFR  Part  1260  ] 

IDocket  No.  BRI.\-1| 

BEEF  RESEARCH  AND  INFORMATION 

Recommended   Decision   and  Opportunity 
to  File  Written  Exceptions 

Correction 

In  FR  Doc.  77-2240,  appearing  at  page 
4476  in  the  issue  for  Tue^ay,  January 
25.  1977,  the  following  changes  should  be 
made: 

1.  Between  the  fifth  and  sixth  lines  of 
tlie  second  full  paragraph  on  page  4481. 
first  column,  insert  the  words,  "projects 
to  be  imdertaken.  and  it  is". 

2.  Replace  the  last  two  lines  of  the 
first  full  paragraph  on  page  4483,  first 


cotumn  with,  "-ual  has  owned  the  ani- 
mal from  birth  to  slaughter.". 

3.  The  next  to  last  word  in  the  fourth 
line  of  S  1260.163  on  page  4487,  third 
column,  should  read,  "demand". 

FEDERAL  ENERGY 
I  ADMINISTRATION 

'  [10  CFR  Part  211] 

SPECIAL  RULE  NO.  8  FOR  SUBPART  C 
PROVIDING  ENTITLEMENT  BENEFITS 
FOR  IMPORTED  NO.  2  HEATING  OIL 

Notice  of  Proposed  Rulemaking  and  Public 
Hearing 

On  January  18,  1977  FEA  issued  a 
notice  '42  FR  4525;  January  25.  1977 1 
providing  for  public  hearings  in  Minne- 
apoli";.  Minnesota,  and  Boston,  Massa- 
chusetts, and  for  the  filing  of  written 
comments  with  respect  to  the  current 
price  levels  for  and  the  adequacy  of  sup- 
plies of  middle  distillates.  The  public 
hearings  will  be  held  on  Friday.  January 
28.  1977  and  will  oe  continued  to  Satur- 
day. January  29.  if  necessary,  FEA's  an- 
nounced intention  in  soliciting  public 
comments  on  the>e  i.ssues  was  to  provide 
the  agency  with  backgro\nid  informa- 
tion a^  to  any  supply  or  priring  problems 
that  may  arise  this  heating  season,  par- 
ticularly in  the  North  Central  and 
Northeastern  states,  so  that  FEA  would 
be  able  to  anticipate  and  take  appropri- 
ate action  should  any  such  problems 
develop. 

In  this  notice.  FEA  invited  comments 
as  to  whether  any  regulatory  action  by 
FEA  wa.s  required  at  this  time  and.  if 
required,  what  type  of  modifications  to 
FEA's  regulatory  programs  would  be 
most  appropriate.  In  this  connection, 
FEA  requested  comments  as  to  whether 
the  reimposition  of  controls  on  a  partial 
or  total  basis  was  appropriate  and 
whether,  for  example,  entitlement  bene- 
fits should  be  extended  to  imported  mid- 
dle distillates. 

Since  the  issuance  of  this  notice.  FEA 
has  received  advice  from  numerous  per- 
sons in  the  North  Central  and  North 
East  regions  as  to  severe  potential  sup- 
ply problems  for  No.  1  fuel  oil  in  the 
North  Central  region  and  No,  2  fuel  oil  in 
the  North  East  region.  FEA  was  in- 
fot  nied  that  stocks  of  No.  1  fuel  oil  in  the 
North  Central  region  had  declined,  due 
to  the  severity  of  the  winter  and  to  diffi- 
culties in  transporting  that  product  into 
the  region.  In  response  to  the  potential 
supply  problems  for  No.  1  fuel  oil  in  the 
North  Central  region  in  particular.  FEA 
issued  an  emergency  amendment  o;i 
January  24.  1977  that  provided  FEA  with 
the  specific  authority  to  require  refiners 
to  adjust  their  yields  of  kerosene-base 


aviation  fuel  to  levels  that  permit  them 
to  supply  that  product  at  a  specified  allo- 
cation fraction,  thereby  increasing  their 
production  and  supplies  of  No.  1  fuel  oil. 
As  of  the  date  of  this  notice,  pursuant  to 
the  authority  set  forth  in  this  emergency 
amendment,  FEA  has  issued  orders  to  six 
refiners  with  respect  to  nine  refineries 
owned  by  them.  FEA  is  also  advised  that 
stocks  of  middle  distillates  in  the  North 
East  region  declined  by  twenty  percent 
during  the  first  two  weeks  of  January. 

Due  to  the  extraordinarily  high  level 
of  demand  for  No.  2  heating  oil  caused 
by  the  continuing  unusually  severe  win- 
ter, FT:a  has  now  determined  that  it 
should  also  receive  public  comment  on  a 
specific  proposal  to  extend  entitlement 
benefits  to  imports  of  No.  2  heating  oil 
to  forestall  possible  supply  problems  or 
preclude  severe  price  increases  if  the 
supplies  must  be  made  available  from 
imported  product.  Entitlement  benefits 
for  No,  2  heating  oil  could  be  expected  to 
induce  increased  importation  of  No.  2 
heating  oil  and.  thereby,  relieve  pres- 
sures on  domestic  refineries  which  are 
already  producing  at  a  very  high  level 
of  capacity  utilisation.  The  extension  of 
entitlement  benefits  for  No,  2  heating  oil 
would  also  inhibit  any  tendency  for 
prices  of  domestically  refined  No.  2  heat- 
ing oil  to  rise  to  imported  product  price 
levels  if  there  is  a  significantly  higher 
than  normal  level  of  imports. 

In  the  January  18  notice  of  public 
hearing,  FEA  did  request  comments  on 
the  level  or  levels  in  the  distribution 
system  at  which  the  recent  price  in- 
creases for  irtJddle  distillates  have  taken 
place  and  on  whether  the  current  price 
levels  are  justified,  taking  into  account 
normal  seasonal  increases  and  the  higher 
costs  of  any  imports  into  the  particular 
region.  FEA  will  utilize  information  re- 
ceived at  the  Boston  and  Minneapolis 
hearings,  as  well  as  under  the  comment 
procedures  provided  in  this  proceeding, 
to  make  its  final  determination. 

Proposed   Entitlement  Benefits  for 
Imported  No.  1  Heating  Oil 

Therefore,  FEA  is  hereby  proposing  the 
extension  of  entitlement  benefits-  to  im- 
ports of  No.  2  heating  oil  in  the  months 
February  and  March  1977  into  PAD 
Districts  I  through  IV.  The  per  barrel 
entitlement  value  to  be  awarded^o  these 
imports  is  proposed  as  65^c  of  the  appli- 
cable per  barrel  crude  oil  entitlement 
value  under  the  entitlements  program 
for  the  month  in  which  the  import  takes 
place.  FEA  is  proposing  this  65%  entitle- 
ment value  in  conformity  with  its  Decem- 
ber 23.  1976  proposal  as  to  the  interrela- 
tion of  the  import  program  and  certain 
changcc  to  FEAs  entitlements  program 
with  respect  to  residual  fuel  oil  imports. 
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In  that  proposal,  FKA  set  forth  its  pre- 
liminary determination  that  the  proper 
advantage  for  domestic  refiners  refining 
imported  crude  oil  as  compared  with  off- 
shore refiners  was  84  cents  per  barrel. 
Thus,  to  calculate  the  appropriate  en- 
titlement value  for  purposes  of  this  pro- 
posal, FEA  has  assumed  that  No.  2  heat- 
ing oil  imports  are  subject  to  the  10  5 
cent  per  barrel  import  tariff,  but  that 
such  imports  are  not  effectively  subject 
to  the  63  cents  product  import  fee,  since 
any  fees  due  have  been  for  the  most  part 
offset  by  tariffs  payable  as  to  residual 
fuel  oil  imports  not  subject  to  the  fee. 
FEA  has  also  assimied  that  the  effective 
level  of  import  fees  and  tariffs  on  crude 
oil  approximates  10,5  cents  per  barrel, 
since  only  slightly  in  excess  of  30'7c  of 
crude  oil  imports  is  subject  to  the  21 
cents  per  barrel  import  fee  and  these  fees 
are  offset  by  the  tariff  on  crude  imports. 
Thus,  it  appears  necessary  at  this  stage 
to  implement  the  full  84  cents  per  barrel 
differential  through  the  entitlements 
program.  Based  on  a  projected  $2.40  per 
barrel  crude  oil  entitlement  value  for 
February  1977  (which  utilizes  the  No- 
vember 1976  value  of  $2.16  and  takes 
into  acount  the  January  1  OPEC  in- 
crease) ,  it  would  be  necessary  to  grant 
importers  $1.56  per  barrel,  or  approxi- 
mately 657c  of  $2  40.  which  will  provide 
domestic  refiners  with  the  appropriate  84 
cents  per  barrel  advantage. 

If  adopted,  this  proposal  would  be  im- 
plemented by  the  addition  of  a  Soecial 
Rule  No.  8  to  the  appendix  to  Subpart 
C  of  Part  211.  The  Special  Rule  pro- 
posed hereby  would  treat  Imiwrts  of  No. 
2  heating  oil  into  PAD  Districts  I  through 
IV  in  the  same  fashion  that  imports  of 
residual  fuel  oil  into  the  East  Coast 
market  are  currently  provided  for  xmder 
Section  211.67(a)  (3>.  In  other  words,  the 
importer  of  record  would  be  the  firm  eli- 
gible to  receive  an  entitlement  issuance 
with  respect  to  the  import  of  the  product. 
Imoorts  from  the  US.  Virgin  Islands, 
as  is  the  case  with  imports  of  residual 
fuel  oil,  would  not  be  eligible  for  entitle- 
ment benefits.  Since  FEA  is  not  aware 
of  any  existing  or  potential  No.  2  heating 
oil  supply  or  pricing  problems  in  either 
PAD  District  V  or  Puerto  Rico,  imports 
into  those  areas  are  not  proposed  to  be 
included  in  the  coverage  of  the  Special 
Rule. 

FEA  specifically  invites  comments  on 
whether  imports  in  the  month  of  April 
1977  should  also  be  eligible  for  entitle- 
ment benefits  and  as  to  how  FEA  can  be 
assured  that  any  entitlement  benefits 
awarded  under  these  procedures  will  be 
passed  through  to  consumers  in  the  form 
of  current  price  reductions  that  antic- 
ipate the  entitlement  revenues  to  be  re- 
ceived for  the  particular  imports.  In  this 
latter  context,  FEA  does  not  believe  that 
it  would  be  appropriate  to  provide  do- 
mestic refiners  and  marketers  with  these 
entitlement  benefits  without  reasonable 
Assurances  that  the  benefits  would  flow 
through  to  consumers  this  heating  sea- 
son, starting  with  appropriate  billing  ad- 
justments effective  from  February  1, 
1977.  In  addition.  FEA  requests  com- 
ments on  whether  other  middle  distil- 


lates, such  as  No.  2-D  diesel  fuel,  kero- 
sene, and  No.  1  oils  should  also  be  eligible 
for  import  entitlements.  Finally,  FEIA 
wishes  to  receive  comments  as  to  whether 
adoption  of  this  proposal  would  assist 
domestic  refiners  in  converting  their  pro- 
duction to  yield  more  motor  gasoline, 
thus  enabling  gasoline  stocks  to  be  in- 
creased to  normal  levels  prior  to  the 
high  demand  summer  driving  season. 

Section  7(cMl)  of  the  FEAA  provides 
that  FEA  shall,  before  promulgating  pro- 
posed regulations  affecting  the  quality  of 
the  environment,  provide  a  period  of  not 
less  than  five  working  days  during  which 
the  Administrator  of  the  Environmental 
Protection  Agency  ("EPA ">  may  provide 
written  comments  concerning  the  impact 
of  such  regulations  on  the  quality  of  the 
environment.  Such  comments  are  re- 
quired to  be  published  concurrently  with 
or  as  part  of  the  notice  of  proposed 
rulemaking. 

Under  section  7(c)(2)  of  tiie  FEAA. 
the  prior  review  required  by  section  7 
tc)  (It  may  be  waived  for  a  period  of  14 
days  if  there  is  an  emergency  situation 
which  requires  taking  action  at  a  date 
earlier  than  would  permit  the  EPA  the 
five  day  opportunity  for  prior  comment 
required  under  section  7(c)  di.  Notice 
of  any  such  waiver  must  be  given  to  the 
EPA  and  filed  with  the  FY:deral  Register 
with  the  notice  of  proposed  ch-  final  FEA 
action  and  must  include  an  explanation 
of  the  reasons  for  iuch  waiver  together 
with  supporting  data  and  factual  back- 
grotmd  information. 

Pursuant  to  section  7(c)  (2 >  of  the 
FEAA,  FEA  hereby  waives  the  require- 
ments of  section  7(c)(1)  of  the  FEAA 
concerning  prior  review  by  EPA  of  the 
environmental  impact  of  this  rulemak- 
ing. This  waiver  is  based  on  an  emer- 
gency situation  which,  as  explained 
above,  may  very  well  mandate  that  FEA 
take  immediate  steps  to  ensure  adequate 
supply  and  equitable  prices  to  users  of 
No.  2  heating  oil.  A  copy  of  this  notice 
has  been  sent  concurrent  with  its  issu- 
ance to  the  Administrator  for  his 
comments. 

In  accordance  with  Executive  Order 
11821  and  OMB  Circular  A-107,  FEA  is 
considering  the  inflationary  impact  of 
this  proposal. 

Public  Hearing  and  Written  Comment 
Procedures 

A  public  hearing  on  this  proposal  will 
be  held  beginning  at  9:30  a.m.,  on  Mon- 
day, February  7,  1977,  in  Room  5041, 
Federal  Building,  1200  Pennsylvania  Ave- 
nue N.W.,  Washington,  DC,  to  receive 
comments  from  interested  persons.  Any 
person  who  has  an  interest  in  the  subject 
of  the  hearing,  or  who  is  a  representative 
of  a  group  or  class  of  persons  which  has 
an  interest  in  the  subject  of  the  hearing, 
may  make  a  written  request  for  an  op- 
portunity to  make  an  oral  presentation. 
Such  a  request  should  be  directed  to 
Executive  Communications.  FEA,  1200 
Pennsylvania  Avenue,  N.W.,  Washington, 
D.C.  20461,  aiKl  must  be  received  before 
4:30  p.m.,  e.s.t.,  Wednesday,  February  2, 
1977.  Such  a  request  may  be  hand  de- 
livered to  Room  3309,  Federal  Building. 


1200  Pennsylvania  Avenue,  N.W  .  Wash- 
ington, DC,  betwen  the  hours  of  8:00 
ajn.  and  4:30  p.m.,  e.s.t.,  Monday 
throus^  Friday,  except  Federal  holidays. 
The  person  making  the  request  should 
be  prepared  to  describe  the  interest  con- 
cerned; if  appropriate,  to  state  why  he 
or  she  is  a  proper  lepresentative  of  a 
group  or  clsiss  of  persons  which  has  such 
an  mlerest:  and  to  give  a  concise  sum- 
mary of  the  proposed  oral  presentation 
and  a  phone  number  where  he  or  she 
may  be  contacted  through  Friday,  Feb- 
ruary 4.  1977.  Each  person  selected  to  be 
heard  will  be  so  notified  by  FEA  before 
530  p.m  .  est.,  Thursday,  February  3, 
1977.  and  must  submit  100  copies  of  his 
or  her  statement  to  Executive  Commu- 
nications. FEA.  120C  Pennsvlvania  Ave- 
nue. NW.  Washington.  DC.  20461.  be- 
fore 5:30  pm..  e.s.t.,  Fridav,  February  4, 
1977. 

FEA  reserves  the  richt  to  select  the 
persons  to  be  heard  at  the  hpar..'^g.  to 
schedule  their  rrspe<"tive  presentations, 
and  to  establish  the  procedures  govern- 
ing the  conduct  of  the  heaniig  Each 
presentation  maj.-  be  limited,  based  on  the 
number  of  persons  requesting  to  be 
heard. 

An  FEA  official  uill  be  designated  to 
preside  at  the  hearing.  It  will  not  be  a 
judicial  or  evidentiary-tjrpe  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons  pre- 
senting statements.  At  the  conclusion  of 
all  initial  oral  statements,  each  person 
who  has  made  an  oral  statemerit  will  be 
given  the  opportunity,  if  he  or  she  so  de- 
sires, to  make  a  rebuttal  statement.  The 
rebuttal  statements  will  be  given  in  the 
order  in  which  the  initial  statements 
were  made  and  will  be  subject  to  time 
limitations. 

Any  interested  person  may  submit 
questions,  to  be  asked  of  any  person  mak- 
ing a  statement  at  the  hearing:  to  Execu- 
tive Communications,  FEA,  before  4:30 
pm..  e.s.t..  Friday,  February  4.  1977.  Any 
person  who  makes  an  oral  statement  and 
who  wishes  to  ask  a  question  at  the  hear- 
ing may  submit  the  ouestion.  in  writing, 
to  the  presiding  oCBcer.  FEIA  or  the  pre- 
siding officer,  if  the  question  is  submitted 
at  the  hearing,  will  determine  whether 
the  question  Is  relevant,  and  whether 
time  limitations  permit  it  to  be  presented 
for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing  will 
be  annoimced  by  the  presiding  ofBcer. 

A  transcript  of  the  hesuing  will  be 
made  and  the  entire  record  of  the  hear- 
ing, including  the  transcript,  will  be  re- 
tained by  FEA  £md  made  available  for 
inspection  at  the  FEA  Freedom  of  Infor- 
mation Office,  Room  2107.  Federal  Build- 
ing, 1200  Pennsylvania  Avenue,  NW., 
Washington,  DC,  between  the  hours  of 
8  00  a.m.  and  4:30  pjn..  Mondsiy  through 
Friday,  except  Federal  holidays  Anyone 
may  purchase  a  copy  of  the  transcript 
from  the  reporter. 

Interested  persons  are  invited  to  sub- 
mit data,  views,  or  arguments  with  re- 
spect to  this  proposal  to  Executive  Com- 
munications, Federal  Anergy  Admlnls- 
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tmtlon.  Box  KO.  Washington.  D.C.  20481. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub- 
mitted to  Executive  Communications 
PEA  with  the  designation  "Entitlement 
Benefits  for  Imported  No.  2  Heating  OU. 
Fifteen  copies  should  be  submitted.  AH 
comments  received  by  4:30  Pm-  Mon- 
day. February  7.  1977,  and  all  relevant 
information,  will  be  considered  by  FEA. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confiden- 
tial must  be  so  identified  and  submitted 
in  writing,  in  accordance  with  the  pro- 
cedures stated  in  10  CFR  205.9<f>.  FEA 
resen,-es  the  right  to  determine  the  con- 
fidential status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination. 

♦  Emergency  Petroleum  Allocation  Act  of 
1973  Pub  L.  93-159.  as  t  amended.  Pub.  L. 
93-511  Pub  L.  94-99.  Pubi  L.  94-133.  Pub.  L. 
94-163  and  Pub  L  94-386.  Federal  Energy 
Administration  Act  of  1974.  Pub.  L.  93-275. 
M  amended.  Pub.  L.  ^F^32  and  Pub.  L. 
M-38S:  Energy  Policy  and  Conservation  Act. 
Pub  L  94-163.  as  amended.  Pub.  L.  94385; 
E.O.  11790.  39  FR  23185;  E  O.  11933.  41  FR 
36641.) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below.. 

Issued  in  Washington,  D.C,  January 
26,  1977. 

David  G.  Wilson, 
Acting  General  Counsel. 

The  appendix  to  Subpart  C  of  Part  211 
is  amended  .by  the  addition  of  a  Special 
Rule  No.  8  to  read  as  follows: 
Special  Rule  No.  8 

1.  Scope.  This  Special  Rule  provides,  for 
the  months  February  and  March   1977.  for 

^he  Issuance  of  entitlements  under  §211.67 
writh  respect  to  Imports  of  No.  2  heating  oil 
Into  PAD  Districts  I  through  IV. 

2.  Entitlement  issuances  for  middle  distil- 
late imports,  (a)  For  purposes  of  subpara- 
graph (3)  of  paragraph  (a)  of  §21167.  Im- 
portB  of  No.  2  heating  oil  Into  PAD  Districts 
I-IV  m  the  months  of  February  and  March 
1977  (other  than  Imports  Into  the  United 
States  customs  territory  from  the  U.S.  Virgin 
Islands)  shall  be  considered  an  eligible 
product,  and  any  firm  that  imports  No.  2 
beating  oil  Into  PAD  Districts  I  through  IV 
tor  tale  or  use  In  those  Districts,  that  la  the 
Importer  of  record  under  a  license  Issued 
pursuant  to  Part  213  of  this  chapter  and 
that  owns  the  eligible  product  at  the  time 
of  importation  thereof  pursuant  to  that 
license  shall  be  considered  an  eligible  firm. 
Importation  for  the  purpose  hereof  shall  be 
as  defined  in  paragraph  <J)  of  §213.27  of 
Part  213  of  this  chapter 

(b)  The  number  of  entitlements  issuable 
under  paragraph  (a>  above  shall  be  equiva- 
lent to  slxty-flve  (es^'o  >  percent  of  the  num- 
ber of  entitlements  that  would  be  received  by 
a  reflner  (without  giving  effect  to  the  provi- 
sions of  Si211.67(a) )  in  that  month  with  re- 
spect to  the  Inclusion  of  a  number  of  barrels 
of  crude  oil  In  that  refiner's  crude  oil  runs  to 
stUls  equal  to  the  number  of  barrels  of  eli- 
gible product  Imported  by  that  eligible  firm. 

3.  Reporting  requirements.  The  reporting 
requirements  set  forth  In  paragraph  U)  of 
§211.66  shall  apply  with  respect  to  eligible 
flrtna'  Imports  of  No.  2  beating  oil  in  the 
months  February  and  March  1977. 


PROPOSED  RULES 


4.  proristons  of  S'ubpart  C.  The  provisions 
of  Subpart  C  of  Part  211  shall  remain  In  full 
force  and  effect  except  as  expressly  modified 
by  the  provisions  of  this  Special  Rule. 

lPRDoc.77-3018Flled  l-26-77;4:36  pm] 


[  10  CFR  Part  212  ] 

PRODUCTION  AND  SALE  OF  "IMPUTED 
STRIPPER  WELL  CRUDE  OIL"  FROM 
UNITIZED  PROPERTIES 

Proposed  Rulemaking  and  Public  Hearing; 
I  Correction 

Oh  January  19,  1977  the  Federal 
Energy  Administration  ("FEA")  gave 
notice  of  a  proposed  rulemaking  and 
public  hearing  to  consider  a  proposal  to 
amend  10  CFR  212.75  so  as  to  compute 
volumes  of  "imputed  stripper  well  crude 
oil"  produced  and  sold  from  unitized 
properties  on  a  percentage  basis.  In  that 
Notice  FEA  indicated  that  requests  to 
mal«e  oral  presentations  must  be  received 
by  FEA  before  4:30  p.m.  on  Wednesday, 
January  26,  1977,  and  that  witnesses 
would  be  notified  by  4:30  p.m.  on  Friday, 
January  28,  1977. 

Ii;asmuch  as  the  January  19  Notice 
did  not  appear  in  the  Federal  ReTgister 
until  January  25.  1977  42  FR  4491.  FEA 
hereby  extends  the  period  for  requests 
to  make  oral  presentations.  Such  re- 
quests must  be  received  by  FEA  before 
4:30  p.m.,  Tuesday,  February  1,  1977; 
witnesses  will  be  notified  by  4:30  p.m., 
Thursday,  February  3.  1977.  The  public 
hearing  will  be  held,  as  scheduled,  on 
Friday.  February  11.  1977.  In  all  other 
respects,  the  Notice  remains  unchanged. 

i  David  G.  Wilson, 

Acting  Oeneral  Counsel. 
Federal  Energy  Administration. 

January  25.  1977.  | 
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[12  CFR  Part  405] 

RULES  GOVERNING  PUBLIC 
OBSERVATION  OF  EXIMBANK  MEETINGS 

Implementation  of  Government  in  Sunshine 
Act 

In  accordance  with  the  Government 
in  t^ie  Sunshine  Act.  5  U.S.C.  552b.  and 
to  implement  the  provisions  of  that  act. 
Eximbank  proposes  to  amend  Title  12  of 
the  Code  of  Federal  Regulations  by  add-, 
ing  a  new  Part  405. 

Written  comments  concerning  these 
proposed  regulations  are  invited  from 
interested  persons.  Comments  should  be 
presented  in  writing  to  the  Office  of  the 
CJeneral  Counsel.  Export-Import  Bank 
of  the  United  States.  811  Vermont  Ave- 
nue. NW.  Washington.  D.C.  20571.  An 
original  and  four  conformed  copies 
should  be  filed  with  the  General  Counsel 
andl  should  disclose  the  name,  title,  mail- 
ing address  and  telephone  number  of  the 
person  submitting  the  comments.  All 
written  comments  received  no  later  than 
February  28.  1977.  will  be  considered. 
Such  written  comments  will  be  made 


available  until  that  date  for  public  in- 
spection at  the  Office  of  the  General 
Counsel  of  Eximbank  during  regular 
business  hours. 

The  purpxjse  of  new  Part  405  of  Title 
12  of  the  Code  of  Federal  Regulations 
is  to  implement  sections  (b)  through  (f ) 
of  the  Government  in  the  Sunshine  Act. 
5  use.  552b  lb)  through  'ft,  and  they 
are  made  pursuant  to  section  (g)  of  the 
Government  in  the  Sunshine  Act.  5 
U.S.C.  552b(g» .  They  recognize  that  the 
public  is  entitled  to  the  fullest  practi- 
cable information  regarding  the  deci- 
sion-making processes  of  Eximbank. 
while  at  the  same  time  the  rights  of  in- 
dividuals and  the  ability  of  Eximbank  to 
carry  out  its  statutory  responsibilities 
should  be  protected. 

Pursuant  to  the  Export-Import  Act  of 
1945.  as  amended.  12  U.S.C.  635  et  seq.. 
Eximbank  is  directed  "to  aid  in  financ- 
ing and  to  facilitate  exports  and  imports 
and  the  exchange  of  commodities  *   •   •" 
In  carrying  out  this  statutory  mandate, 
Eximbank  is  required  to  provide  finan- 
cial assistance  "♦   •   •  for  specific  pur- 
poses* i.e..  for  individual  transactions  in- 
volving the  export  of  U.S.  goods  and 
services.  Additional  statutory  provisions 
require  that  every  transaction  "in  the 
judgment  of  the  Board  of  Directors,  offer 
reasonable  assurance  of  repayment"  and 
that  "in  authorizing  saiy  loan  or  guar- 
antee, the  Board  of  Directors  *   *   *  take 
into  account  any  serious  adverse  effect 
of  such  loan  or  guarantee  on  the  com- 
petitive position  of  United  States  indus- 
try, the  availability  of  materials  which 
are  in  short  supply  in  the  United  States, 
and  employment  in  the  United  States". 
In  order  to  do  so,  Eximbank  draws  upon 
information  supplied  by  U.S.  manufac- 
turers, exporters,  service  organizations, 
financial  institutions,  and  foreign  bor- 
rowers and  guarantors.  Such  informa- 
tion almost  always  involves  Information 
of  the  kind  exempt  from  disclosure  under 
Exemption  4  of  the  Freedom  of  Informa- 
tion Act.  5  U.S.C.  552(b)  (4).  and  is  al- 
most always  revealed  in  discussions  of 
each  item  on  the  agendas  of  the  regu- 
larly scheduled  meetings  of  the  Board  of 
Directors  or  the  Executive  Committee  at 
which  applications  for  loans,  guarantees 
and  insurance  are  considered.  The  exact 
wording  of  Exemption  4 — "trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential" — was  included  in  Ex- 
emption 4  of  the  Government  in  the  Sun- 
shine Act.  5  U.S.C.  552b(4>.  The  Confer- 
ence Report  to  the  Government  in  the 
Sunshine  Act  Indicates  that  the  Exemp- 
tion 4  contained  therein  Is  intended  to 
be  read  in  the  same  way  as  the  Exemp- 
tion 4  of  the  Freedom  of  Information 
Act.  See  Conference  Report.  Senate  Re- 
port No.  94-1178,  94th  Cong.  2d  Session. 
August  27.  1976  at  p.  15. 

It  should  also  be  noted  that  in  order 
to  comply  with  its  statutory  mandate, 
Eximbank  has  made  use  on  occasion  of 
information  of  the  kind  that  would  be 
exempt  from  disclosure  under  Sections 
(8).  (9)  (A)  and  (10)  of  the  Oovemment 
in  the  Sunshine  Act,  5  U.S.C.  552b  (c) 
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•  8) ,  (9)  (A)  and  <  10) .  Eximbank  is  likely 
to  continue  to  do  so  in  ttie  future. 

For  these  reasons,  Eximbank  has  made 
a  determination  to  close  its  regularly 
scheduled  meetings  by  regulation  as  pro- 
vided in  §  405.2(b)  below.  At  the  same 
time.  Eximbank  recognizes  that  official 
Eximbank  business  may  be  jointly  con- 
ducted or  disposed  of  in  meetings  that  are 
not  regularly  scheduled  and  will  be  open 
to  public  observation  subject  to  the  ex- 
emptions contained  in  the  Sunshine  Act. 
Although  past  practice  indicates  that 
non-regularly  scheduled  meetings  rarely 
occur,  nevertheless  Eximbank  has  made 
provision  for  tliem  as  set  out  in  f  405.2(c) 
below.  In  the  event  that  such  meetings 
could  be  closed  pursuant  to  Sections  (4). 
(8),  (9)  (A),  or  (10)  of  the  Government 
In  the  Sunshine  Act,  as  cit«d  above,  they 
will  be  governed  by  the  procedures  ap- 
plicable to  regularly  scheduled  meetings 
as  provided  in  §  405.3  below.  If  they  are 
closed  pursuant  to  any  other  exemption, 
they  win  be  governed  by  the  procedures 
set  out  in  §  405.4  below. 

Regulations  to  Implement  sections  (b) 
through  (f)  of  the  Government  In  the 
Sunshine  Act  will  become  effective  on 
March  12,  1977. 

The  proposed  regulations  are  set  forth 
below. 

Dated:  January  25, 1977. 

W.^RRtN  W.  Glick, 
General  Counsel. 


PART  405— RULES  GOVERNING  PUBLIC 
OBSERVATION  OF  EXIMBANK  MEETINGS 

Sec. 

406.1  Pxirpose,  scope  and  definitions. 

405.2  Closing  meetings. 

406.3  Procedures     applicable     to     regularly 

scheduled  meetings. 

405.4  Procedures  applicable  to  other  meet- 

ings. 

405.5  Certification  by  Oeneral  Counsel. 

406.6  Transcripts,   recordings   and   minutes 

of  closed  meetings. 

405.7  Relationship  to  Freedom  of  Informa- 

tion Act. 

§  405.1      Purpose,  scope  and  definitions. 

(a)  Consistent  with  the  principles 
that:  (1)  The  pubUc  Is  entiUed  to  the 
fullest  practicable  Information  regarding 
the  declslon-mEiking  processes  of  the 
Federal  Government,  and 

(2)  The  rights  of  Individuals  smd  the 
abiUty  of  the  Elxport-Import  Bank  of  the 
United  States  to  carry  out  its  statutory 
responsibilities  should  be  protected,  this 
Part  Is  promulgated  pursuant  to  the  di- 
rective of  section  (g)  of  the  Government 
In  the  Sunshine  Act,  5  UJS.C.  552b(g), 
and  specifically  implements  sections  (b) 
through  (f )  of  said  Act,  5  U.S.C.  552b  (b) 
through  (f). 

(b)  The  term  'meeting"  means  any 
meeting  of  the  Board  of  Directors  of  Ex- 
imbank at  which  a'  quorum  Is  present  or 
any  meeting  of  the  Executive  Committee 
oi  the  Board  of  Directors  where  de- 
liberations of  the  Bocuxl  at  Directors  or 
the  Executive  Committee  determine  or 
result  In  the  joint  conduct  or  disposition 
of  official  Kximhank  business. 

(c)  The  term  "regularly  scheduled 
meeting"  means  meetings  of  the  Board 


of  Directors  or  the  Executive  Committee 
which  are  held  at  10  a-m.  on  Tuesday 
and  Thursday  of  each  week. 

(d)  The  term  "General  Counsel" 
means  the  General  Counsel  and  his  or 
her  designees. 

§  40i>.2      Closing  mertings. 

(a)  Except  where  Eximbank  finds  that 
the  public  interest  requires  otherwise, 
a  meeting,  or  any  portion  thereof,  may 
be  closed  to  the  public,  where  the  Board 
of  Directors  or  the  Executive  Committee 
determines  that  such  meetings,  or  any 
portion  thereof,  or  information  pertain- 
ing to  such  meeting,  or  any  portion 
thereof,  is  likely  to: 

lit  Disclose  matters  that  are:  (i' 
Specifically  authorized  under  criteria  es- 
tablished by  an  Executive  order  to  be 
kept  secret  in  the  interests  of  national 
defense  or  foreign  policy,  and  (ii)  In 
fact  properly  classified  puj-suant  to  such 
Executive  order; 

(2)  Relate  solely  to  the  internal  per- 
sonnel rules  and  practices  of  Eximbank 
or  any  other  agency; 

t3)  Disclose  matteii=  specifically  ex- 
empted from  disclosure  by  statute  •  other 
than  section  552  of  Title  5  of  the  United 
States  Code),  provided  that  such  stat- 
ute: (1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a  man- 
ner as  to  leave  no  discretion  on  the  issue, 
or  (ii)  EstablishPo  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Disclose  trade  secrets  and  com- 
mercial or  financial  Information  ob- 
tained from  a  person  and  privileged  or 
confidential; 

(5)  Involve  accusing  any  person  of 
a  crime,  or  formally  censuring  any 
person; 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would  constitute 
a  clearly  imwarranted  invasion  of  per- 
sonal privacy; 

(7)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would:  (1)  Inter- 
fere with  enforcement  proceedings,  (11) 
Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication,  (111) 
Constitute  an  unwarranted  invasion  of 
pers(Muil  privacy,  (iv)  Disclose  the  Iden- 
tity of  a  confidential  source  and,  in  the 
case  of  a  record  compiled  by  a  criminal 
law  enforcement  authority  in  the  course 
of  a  criminal  Investigation,  or  by  an 
agency  conducting  a  lawful  national 
security  intelligence  investigation,  con- 
fidential information  furnished  only  by 
the  confidential  source,  (v)  Disclose  in- 
vestigative techniques  and  procedures, 
or  (vl)  Endanger  the  life  or  physica 
safety   of   law  enforcement  personnel; 

(8)  Disclose  information  contained  in 
or  related  to  examination,  <K>eratlng, 
or  condlti<»i  reports  prepared  by,  mi  be- 
half of,  or  for  the  use  of  an  ag^icy  re- 
sponsible for  the  regulation  or  supervi- 
sion of  financial  institutions; 

(9)  Disclose  Information  the  prema- 
ture disclosure  of  which  would:    (i)   In 


the  case  of  an  agency  whl<^  regulates 
currencies,  securities,  commodlttes,  or  fi- 
nancial institutions,  be  Ukely  to:  (A) 
Lead  to  significant  financial  speculation 
in  currencies,  securities,  or  commodities, 
or  (B)  Significantly  endanger  the  sta- 
blility  of  any  financial  institution;  or 

(h)  In  the  case  of  Eximbank  or  any 
other  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action:  except  that  subparagraph 
( ii  I  sliall  not  apply  in  any  instance  where 
the  agency  has  already  disclosed  to  the 
public  the  content  or  nature  of  its  pro- 
posed action,  or  where  tJie  agency  is  re- 
quired by  law  to  make  such  disclosure  on 
its  own  initiative  prior  to  taking  final 
agency  action  on  such  proposal:  or 

(10)  Specifically  concern  Eximbank  s 
issuance  of  a  subpoena,  or  Eximbank  s 
participation  in  a  civil  action  or  proceed- 
ing, an  action  in  a  foreign  court  or  inter- 
national tribunal,  or  an  arbitration. 

I  b)  Inasmuch  as  opening  any  repulrti'v 
scheduled  meeting,  or  any  portion  there- 
of, to  public  observation  will  be  likely  to 
result  in  the  disclosure  of  the  kind  of 
information  set  forth  in  5  405.2ia)  '4'. 
(81.  (9)ii)  or  (10),  or  any  combination 
thereof,  the  Board  of  Directors  hereb.\- 
closes  all  regularly  scheduled  meetings  to 
the  public. 

ic)  Any  other  meeting  of  Eximbank.  or 
any  portion  thereof,  will  be  open  to  public 
observation  except  where  the  Board  of 
Directors  determines  that  such  meeting, 
or  any  portion  thereof,  is  likely  to  dis- 
close information  of  the  kind  set  forth  in 
any  subparagraph  of  I  405.2(a).  In  the 
event  that  the  Board  of  Directors  closes 
such  meeting,  or  any  portion  thereof,  by 
virtue  of  §  405.2(a)  (4),  i8).  (9)(i)  or 
(10),  or  any  combination  thereof,  the 
procedures  set  forth  In  §  405.3  below  will 
apply,  and  in  the  event  that  the  Board  of 
Directors  closes  such  meeting,  or  any 
portion  thereof,  by  virtue  of  any  of  the 
remaining  subparagraphs  of  §405.2(a'. 
or  any  combination  thereof,  the  proce- 
dures set  forth  in  S  405.4  below  will  apply. 

§  405.3      Procedures  applicable   lo   rofiu- 
lariy  scheduled  meetings. 

(a)  Announcements.  Regularly  sched- 
uled meetings  of  the  Board  of  Directors 
or  the  Executive  Committee  will  be  held 
at  10:00  ajn.  every  Tuesday  and  Thurs- 
day in  the  Board  Room  (Romn  1141) 
of  the  Bank's  headquarters.  In  the  event 
that  a  regularly  scheduled  meeting  is 
rescheduled,  pirialic  announcement  of  the 
time,  date  and  place  for  such  meeting 
will  be  made  at  the  earliest  practicable 
time  in  the  form  of  a  notice  posted  in 
the  Office  of  the  Secretary.  An  agenda 
setting  forth  the  subject  matter  of  each 
regularly  scheduled  meeting  will  be  made 
available  In  the  Office  of  the  Secretary 
(Room  1012,  telephone  number  202-382- 
2289)  at  the  earliest  practicable  time, 
provided  that  Individual  Items  may  be 
added  to  or  deleted  from  any  agenda 
at  any  time,  mqidnes  from  the  pubUe 
regarding  any  regularty  scheduled  meet- 
ing shall  be  directed  to  the  Office  of 
the  Secretary. 

(b)  Voting.  At  the  txyinntng  of  each 
regularly  scheduled  meeting,  the  Boanl 
of  Directors  or  the  Executive  Committee 
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will  vote  by  recorded  vote  on  whether 
to  close  such  meeting.  No  proxy  votes 
will  be  permitted.  A  record  of  such  vote 
indicatins  the  vote  of  each  Director  will 
be  posted  in  the  Office  of  the  Secretary 
immediately  following  the  conclusion  of 
.such  meeting. 

i!   103.4      Procedurca  Applicable  to  other 
inert  ing». 

(a)  Announcements.  (1)  For  every 
meeting  which  Is  to  t>e  open  to  public 
observation  or  which  is  to  be  closed  pur- 
suant to  any  subparagraph  of  §  405.2(a) 
other  than  subparagraphs  (4),  (8),  (9) 
(it  or  <10),  or  any  combination  thereof, 
public  announcement  will  be  made  at 
least  one  week  before  the  meeting  of  the 
time,  place,  and  the  agenda  setting  forth 
the  subject  matter  of  such  meeting,  and 
whether  the  meeting,  or  any  portitm 
thereof,  is  to  be  open  or  closed  to  the 
public. 

(2)  Inquiries  from  the  public  regard- 
ing any  such  meeting  shall  be  directed 
to  the  Office  of  the  Secretary. 

(3)  The  one-week  period  for  the  an- 
nouncement required  by  subparagraph 
(a)  (1)  of  this  section  may  be  reduced 
if  the  Board  of  Directors  or  the  Execu- 
tive Committee  determines  by  a  recorded 
vote  that  Eximbank  business  requires 
such  irieeting  to  be  called  at  an  earlier 
date.  Riblic  announcement  of  the  time, 
place,  and  subject  matter  of  such  meet- 
ing, anfi  whether  open  or  closed  to  the 
public,  jf ill  be  made  at  the  earliest  prac- 
ticable time. 

(4)  The  time  or  place  of  a  meeting 
may  be  changed  following  the  announce- 
ment required  by  subparagraph  (a)(1) 
of  this  section  only  If  public  announce- 
ment is"  made  of  such  change  at  the  ear- 
liest practicable  time. 

(5)  The  subject  matter  of  a  nieeting  or 
the  determination  of  the  Board  of  Di- 
rectors or  the  Executive  Committee  to 
open  or  close  a  meeting,  or  any  portion 
thereof^  to  the  public,  may  be  changed 
following  the  announcement  required  by 
paragraph  (a)  only  if: 

(1)  A  majority  of  the  entire  voting 
membership  of  the  Board  of  Directors 
or  the  Executive  Committee  determines 
by  a  recorded  vote  that  Eximbank  busi- 
ness so  requires  and  that  no  earlier  an- 
nouncement of  the  change  was  possible: 
and 

(ii)  Tlie  Bo»rd  of  Directors  or  the  Ex- 
ecutive Committee  announces  such 
change  and  the  vote  of  each  Dtrectw 
upon  such  change  at  the  earliest  prac- 
ticable time. 

(6)  Individual  items  may  be  added  to 
or  deleted  from  any  agenda  at  any  time. 

(7)  The  suinouncements  required  pur- 
suant to  this  subsection  shall  be  made 
in  the  form  of  a  notice  posted  in  the  Of- 
fice of  the  Secretary.  In  addition.  Im- 
mediately following  each  announcement 
required  by  this  siibsectlon.  notice  of: 
(i)  The  time,  place  and  subject  matter  ot 
a  meettn«  which  is  to  be  open  to  pub- 
lic observation  or  which  is  to  closed  pur- 
suant to  any  suiisection  of  8  405.2(a) 
other  than  subparagn^jhs  (4),  (8),  (9) 
(1)  or  <10>,  or  any  cond>inaticxi  thereof, 
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(il)  The  decision  to  open  or  close  such 
meeting,  or  any  portion  thereof,  or  (iii) 
Any  change  in  any  announcement  pre- 
viously made  shall  be  submitted  for  pub- 
lication in  the  Federal  Register. 

(8)  The  information  required  by  this 
subsection  shall  be  disclosed  except  to 
the  extent  that  it  is  exempt  from  di.s- 
closure  under  any  subsection  of  5  405.2 
(a). 

(b)  Voting.  U)  Action  to  close  a  meet- 
ing, or  any  portion  thereof,  pursuant  to 
any  subparagraph  of  §  405.2(a),  other 
than  subparagraphs  (4),  (8),  (9)(i),  or 
(10)  ox  any  combination  thereof,  shall 
be  taken  only  when  a  majority  of  the 
entire  toting  membership  of  the  Board 
of  Directors  or  the  Executive  Commit- 
tee votes  to  take  such  action. 

(2)  A  separate  vote  of  the  Board  of 
Directors  or  the  Executive  Committee 
shall  be  taken  with  respect  to  each  meet- 
ing, or  any  portion  thereof,  which  is 
proposed  to  be  closed  to  the  public  pur- 
suant to  any  subparagraph  of  §  405.2(a) 
other  than  subparagraphs  (4),  (8),  (9) 
(i)  or  (10),  or  any  combination  thereof, 
or  with  respect  to  any  information  which 
is  proposed  to  be  withheld  under  any 
subparagraph  of  §  405.2(a),  other  than 
subparagraphs  (4>,  (8),  (9)(1)  or  (10), 
or  any  combination  thereof. 

(3)  A' single  vote  of  the  Board  of  Direc- 
tors or  the  Executive  Committee  may  be 
taken  with  respect  to  a  series  of  meetings, 
or  any  portion  thereof,  which  are  pro- 
posed to  be  closed  to  the  public  pursuant 
to  any  subparagraphs  of  §  405.2(a) .  other 
than  subparagraphs  (4),  (8),  (9)  (1)  or 
(10),  or  combination  thereof,  or  with 
respect  to  any  information  concerning 
such  series  of  meetings,  so  long  as  each 
meeting  "In  such  series  Involves  the  same 
particular  matters  and  is  scheduled  to  be 
held  na  more  than  30  days  after  the 
initial  meeting  in  such  series. 

(4)  Whenever  any  person  whose  inter- 
ests may  be  directly  affected  by  any  por- 
tion of  a  meeting  which  Is  to  be  open  to 
public  observation  submits  a  request  in 
writing  to  the  Office  of  the  Secretary  that 
the  Board  of  Directors  or  the  Executive 
Committee  close  such  portion  to  the  pub- 
lic imder  §  405.2(a)  (5),  (6)  or  (7).  the 
Board  of  Directors  or  the  Executive  Com- 
mittee, shall  vote  by  recorded  vote  on 
whethef  to  close  such  portion. 

(5)  No  proxy  vote  will  be  permitted  for 
any  vote  required  under  this  subsection. 

(6)  A  record  of  each  vote  indicating 
the  vote  of  each  Director  pursuant  to 
subparagraphs  (b)  (1),  (b)  (2),  (b)  (3)  or 
(b)  (4)  of  this  section  will  be  posted  in 
the  Office  of  the  Secretary  within  one  day 
after  It  has  been  taken,  provided  that  if 
a  meeting  or  portion  thereof  is  to  be 
closed,  such  record  shall  be  accompanied 
by: 

(1)  A  full  writting  explanation  of  the 
reasons  for  closing  such  meeting  or  por- 
tion thereof,  and  (11)  A  list  of  all  persons 
expected  to  attend  such  meeting  or  por- 
tion thereof  and  their  affiliation. 

§  405.5     Certification  by  General  Coun- 
seL 

Par  every  meeting  closed  pursuant  to 
any    subparagraph    of    §  405.2(a),    the 


General  Counsel  of  Eximbank  will  be 
Itsked  to  certify  that  in  his  or  her  opinion 
such  meeting  may  properly  be  closed  to 
the  public,  and  to  state  which  of  the  ex- 
emptions set  forth  in  §  405.2(a)  he  or  she 
has  relied  upon.  A  copy  of  such  certifica- 
tion will  be  posted  in  the  Office  of  the 
Secretary.  The  original  certification  to- 
gether with  a  statement  from  the  pre- 
siding officer  of  ^uch  meeting  setting 
forth  the  time,  date  and  place  of  such 
meeting  and  the  persons  present  will  be 
retained  by  Eximbank  as  part  of  the 
transcript,  recording  or  minutes  of  such 
meeting  described  below. 

§   10.>.6      Transcripts,       rccordin}:*       and 
minutes  of  closed  meetings. 

(a>  Eximbank  will  maintain  a  com- 
plete transcript  of  electronic  recording 
of  the  proceedings  of  every  meeting  or 
portion  thereof  closed  to  the  public,  pro- 
vided, however,  that  if  any  meeting  or 
portion  thereof  is  closed  pursuant  to 
8  405.2(a)  (8),  (9)(1),  or  (10),  Eximbank 
may  maintain  a  set  of  detailed  minutes 
for  such  meetings  in  lieu  of  a  transcript 
or  electronic  recording.  The  entire  tran- 
script, electronic  recording  or  set  of  min- 
utes of  a  meeting  will  be  made  available 
to  the  public  for  inspection  and  copying 
in  the  Office  of  the  Secretary  at  the  ear- 
liest practicable  time  but  in  any  event 
not  later  than  20  business  days  after  such 
meeting  has  been  held.  Copies  of  such 
transcript  or  minutes,  as  well  sts  copies  of 
the  transcription  of  such  recording  dis- 
closing the  Identity  of  each  speaker,  will 
be  furnished  to  any  person  at  the  actual 
cost  of  duplication  or  transcription. 
However,  Eximbank  will  not  make  avafl- 
Bble  for  inspection  or  copying  the  tran- 
script, electronic  recording  or  minutes 
of  the  discussions  of  any  item  on  the 
agenda  of  such  meeting  which  contains 
Information  of  the  kind  described  in 
§  405.2(a)  above.  Requests  to  inspect  or 
to  have  copies  made  of  any  transcript, 
electronic  recording  or  set  of  minutes  of 
any  meeting  or  item(s)  on  the  agenda 
thereof  should  be  made  in  writing  to  the 
Secretary  and  if  possible,  identify  the 
time,  date  and  place  of  such  meeting  and 
briefly  describe  the  Item(s)  being  sought. 
Eximbank  wHl  maintain  a  complete  ver- 
batim copy  of  the  transcript,  a  complete 
electronic  recording  or  a  complete  copy 
of  the  minutes  of  each  meeting,  or  por- 
tion thereof,  closed  to  the  public  for  two 
years  after  such  meeting  or  one  year 
from  the  date  of  final  action  of  the  Board 
of  Directors  or  the  Executive  Committee 
on  an  items  on  the  agenda  of  such  meet- 
Insr,  whichever  occurs  later. 

(b)  The  determination  to  withhold  In- 
formation pursuant  to  paragraph  (a) 
above  mav  be  appealed  in  writing  to  the 
General  Coimsel.  who  will  make  a  deter- 
mination to  withhold  or  release  the  re- 
quested Information  within  20  business 
davs  from  the  date  of  receipt  of  the  re- 
quest for  review. 

§  405.7     Relationship  to  Freedom  of  In- 
formation Act. 

All  requests  to  Inspect  or  have  copied 
any  transcript,  electronic  recording  or 
minutes  described  above  in  9  405.3(c)  wUl 
be  governed  by  the  procedures  set  forth 
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in  this  part.  Nothing  in  this  part  shall 
effect  the  procedures  set  out  in  Part  404 
governing  requests  for  infCHrmatlOQ.  tm- 
der  the  Freedom  of  Information  Act. 

[FR  Doc.77-2819;  Piled  l-27-77;«:46  am) 

CIVIL  AERONAUTICS  BOARD 
[14CFRPart371] 

ISPDR-54.  Docket  29040.  Dated  Jaiiuary  26. 
1»771 

ADVANCE  BOOKING  CHARTERS 

Administrative  Expenses 

Notice  Is  hereby  given  that  the  Civil 
Aeronautics  Board  has  under  considera- 
tion an  amendment  of  Part  371  of  its 
f^jecial  Regulations  (14  CPR  Part  371) 
that  would  authorize  Advance  Bo<dcing 
Charter  (ABC)  (HJerators  to  charge  a  fee 
covering  administrative  expenses  in- 
curred when  a  sulistltute  is  arranged  for 
a  canceling  participant. 

The  principal  features  of  the  proposed 
amendments  are  described  in  the  Ex- 
planatory Stat^nent,  amd  the  pn^xised 
amendment  is  set  forth  in  the  Proposed 
Rule.  This  amendment  is  proposed  under 
the  authority  of  sections  101,  204,  401, 
402,  and  416  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  72  Stat.  737,  743, 
754.  757,  and  771;  49  U.S.C.  1301,  1324, 
1371, 1372,  and  1386. 

Interested  persons  may  participate  in 
the  rulemaking  through  the  submission 
of  twenty  <20)  copies  of  written  data, 
views,  or  arguments  pertaining  thereto, 
addressed  to  Docket  29940,  Docket  Sec- 
tion, CivU  Aeronautics  Board,  Washing- 
ton, D.C.  20428.  All  relevant  material  re- 
ceived on  or  before  February  28, 1977,  wUl 
be  considered  by  the  Board  before  taking 
final  action  on  the  proposed  rules.  Copies 
of  such  conunimications  will  be  available 
for  examination  by  Interested  parties  in 
the  Docket  Section  of  the  Board,  Room 
711,  Universal  Building,  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C,  upon 
receipt  thereof.  -- 

Individual  members  of  the  general 
public  who  wish  to  express  their  interest 
as  consumers  by  participating  Informally 
in  this  proceeding  may  do  so  through 
submission  of  comments  in  letter  form  to 
the  Docket  Section  at  the  address  indi- 
cated above,  without  the  necessity  of  fil- 
ing additional  copies. 

'  By  the  Civil  Aercwiautics  Board : 

_  Phyllis  T.  Kaylor, 

Secretary. 

Explanatory  Statekent 

Pursuant  to  I  371.14  of  the  Board's 
Special  Regulations  (14  CPR  §371.14), 
Advance  Booking  Crharter  (ABC)  c^iera- 
tors  may  arrange  substitutes  for  a 
limited  number  of  canceling  ABC  par- 
ticipants. Section  371.14(a)  requires  that 
each  participant  for  whom  a  new  partici- 
pant is  substituted  receive  a  full  refimd 
of  all  monies  paid  to  the  charter  opera- 
tor with  respect  to  the  charter. 

By  petition  dated  October  18,  1976, 
Docket  29940,  CHiarter  Travel  Corpora- 
tion (CTC)  requested  that  the  Board 
adopt  an  amendment  allowing  an  ABC 


operate  to  charge  a  canceling  partici- 
pant a  fee  cf  not  more  than  $25,  to  cover 
administrative  expoises.  whoiever  the 
opontor  arranges  a  stitistitute  for  that 
participant  Petitioner  also  requested 
that  this  petition  be  considered  simtil- 
taneously  with  its  petition  in  Docket 
29866,  requesting  that  the  Board  amend 
Part  378a  to  allow  One-stock-inclusive 
Tour  Charter  (OTC)  operators  to  find 
substitutes  for  cancelling  participants. 

Answers  supporting  the  petition  were 
filed  by  ASTI  Tours,  Gogo  International, 
Duncan  Travel  Service,  Unitours,  the 
Civil  Aeronautics  Board's  Office  of  the 
Consumer  Advocate  (OCA),  and  jointly 
by  Olobus-Cjiateway  Tours  and  Brendan 
Tours.  No  answers  opposing  the  petition 
were  filed. 

In  support  of  its  request,  CTC  argued 
that  since  ABC  oi>erators  are  precluded 
from  charging  cancellation  fees  when 
substitutes  are  arranged.  ABC  prices 
must  be  raised  to  cover  the  expenses  in- 
volved in  making  such  arrangements, 
thus  creating  the  anomaly  that  those 
who  travel  pay  the  expenses  for  those 
who  cancel.  Petitioner  also  pointed  out 
that  the  Travel  Group  Charter  <TGC) 
nile,  which  is  the  only  other  special 
charter  rule  authorizing  air-only  char- 
ters, permits  TOC  organizers  to  charge 
a  fee  of  not  more  than  5  percent  of  the 
minimum  pro  rata  charter  price  when 
substitutes  are  arranged  for  cancelling 
participants. 

There  is  no  limit  on  the  cancellation 
fee  an  ABC  operator  may  charge  if  no 
substitute  is  found.  C3ogo  International. 
Unitoiu^,  Duncan  Travel,  and  OCA 
pointed  out  that  due  to  the  expenses  in- 
volved in  arranging  substitutions,  it  is  to 
the  advsmtage  of  ABC  operators  to  avoid 
finding  substitutes  and  to  charge  large 
cancellation  fees.  They  argued  that  the 
current  regulations  thus  provide  a  disin- 
centive for  operators  to  effect  substitu- 
tions. 

The  Board  tentatively  finds  tliat  Uie 
described  disincentive  is  indeed  Inappro- 
priate with  respect  to  non-Eiu-opean 
ABC's,  where  substitution  privileges 
should  be  unfettered,  but  that  it  should 
be  retained  to  discourage  substitution 
in  European  ABC's.  We  therefore  propose 
that,  for  non-European  ABC's,  an  oper- 
ator may  reserve  the  right  to  retain  up 
to  $25  as  an  administrative  fee  to  the 
canceling  participant  for  arranging  a 
sutistitute. 

Dimcan  Travel,  Gobus-Gateway  and 
Brendan  Tours,  and  Unitours  all  agreed 
tiiat  $25,  the  amount  suggested  by  peti- 
tioner, would  be  a  reasonable  ceiling  on 
cancellation  fees  when  substitutes  are 
found.  However,  Duncan  Travel  stated 
that  $25  would  not  fuUy  cover  its  costs 
for  processing  the  cancellation  and  the 
new  reservation.  The  Board  specifically 
invites  those  parties  filing  comments  to 
focus  oh  whether  $25  is  a  reasonable 
upper  limit,  and  to  submit  data  regard- 
ing the  actual  expenses  involved  in  can- 
cellations and  substituticxis. 

The  Boafd  has  tentatively  decided  not 
to  state  the  upper  limit  as  a  percentage 
of  the  charter  price  (as  Is  the  case  for 
TGC's)  because  it  is  not  clear  that  the 


expenses  incuri-ed  in.  arranging  substi- 
tutions vary  according  to  the  price  of  the 
charter.  However,  the  Board  also  invites 
comments  on  whether  the  ceiling  should 
be  expressed  as  a  percentage  of  the  air 
fare  or  by  some  other  formula,  rather 
tlian  as  a  specific  amount. 

The  Board  has  decided  to  deny  CTCs 
request  that  tills  petiti<Mi  be  considered 
simultaneously  with  its  petition  in  Dock- 
et 29866  requesting  that  the  Board 
amend  Part  378a  ot  the  Special  Regula- 
tions <14  CFR  Part  378a)  to  allow  tour 
operators  to  find  substitutes  for  cancel- 
ing OTC  participants.  That  petition  in- 
volves broader  issues  in  a  .somewhat  d:f- 
ferentarea. 

Proposed  Rule 

Accordingly,  the  Civil  Aeronautics 
BoaM  proposes  to  amend  Part  371  of  its 
Special  Regulaions  <14  CFR  Part  371  > 
as  follows : 

Paragraph  (a)  of  i  371.14,  Substitution 
for  charter  participants  named  on  filed 
list,  would  be  amended  by  adding  at  the 
end  thereof  the  clause  beginning  with  the 
words  "except  that,"  so  that  the  para- 
graph as  revised  would  read  as  follows: 

§  371.14      Substitution    for    rharler    par- 
ticipants named  on  filed  list. 

I  a)  The  charter  participant  for  whom 
a  new  participant  is  substituted  shall  re- 
ceive a  full  refund  of  all  monies  paid  lo 
the  charter  operator  with  respect  to  the 
charter,  except  that,  with  respect  to  non- 
European  charters,  the  charter  opera- 
tor may  reserve  the  right  to  retain  an 
administrative  fee  of  not  more  than  ?25 
for  effecting  tiie  substitution. 

•  s  •  •  » 

! FR  Doc  77-2824  Piled  l-27-77;8:45  au;  i 

DEPARTMENT  OF   HEALTH, 
EDUCATION.  AND  WELFARE 

Social  Security  Administration 
[20  CFR  Part  416] 

(ReguJationB  No.  16J 

SUPPLEMENTAL  SECURITY  INCOME  FOR 
THE  AGED,   BUND.  AND  DISABLED 

Income  and  Exclucions;  Deeming  of 
Income 

Correction 

In  FR  Doc.  77-1599,  appearing  ai  pnge 
3316  In  the  issue  for  Tuesday.  Janu- 
ary 18,  1977,  the  following  change  .«;hoiUd 
be  made: 

TTie  next  to  last  line  of  Example  2  m 
S  416.1185(b)  fiv>  should  read,  "inromc 
to  $51.60.  His  quarterly  l)eneflts". 


Food  and  Drug  Administration 

[  21  CFR  Parts  3e,  8,  121.  312,  314,  430, 
431.514] 

[Docket  No.  7eN-O4001 

NONCLINICAL  LABORATORY  STUDIES 

Proposed  Regulations  for  Good  Laboratory 
Practice;  Correction 

In  FR  Doc.  70-34014  apearing  at  page 
61206  in  the  Fedkhal  RKOism  for  Fri- 
day, Novranber  19,  1976.  the  first  sen- 
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tence  in  proposed  §  3e.l05(a)    on  page 
51224  is  corrected  to  read  as  follows: 

g  3c.I03      Test     and     conJrol     8ubM«iu-e 
cliaractrrizulion. 

I  a)  The  identity,  strength,  quality,  and 
purity  of  each  batch  of  a  test  or  con- 
trol substance  shall  be  determined  and 
documented  by  the  testing  facility  before 
the  initiation  of  the  study,  unless  this 
determination  with  verifying  documen- 
tation has  been  done  by  the  sponsor. 
*  «  •  *  • 

Dated:  January  19,  1977. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Compliance. 

|PB  Doc  77-2405  PUed  l-27-77;8:45  am) 


[  21  CFR  Part  740  ] 

(Docket  No.  76N-0486) 

BUBBLE  BATH  PRODUCTS 

Label  Warning 

The  Food  and  Drug  Administration 
(TDA)  Is  proposing  a  required  caution 
statement  on  labels  of  cosmetic  bubble 
bath  products.  The  statement  cautions 
consumers  against  product  misuse  and 
recommaids  discontinuance  of  use  and 
consultation  with  a  physician  should  in- 
jury occur;  comments  by  March  29, 1977. 
The  Pood  and  Drug  Administration 
has  received  many  complaints  from  con- 
simiers  and  physicians  about  adverse  re- 
actions caused  by  bubble  bath  products. 
They  reported  itching  and  skin  rashes; 
urinary  tract,  bladder  and  kidney  In- 
juries; and  genital  disorders.  Other  per- 
sons reported  eye  irritation  and  respira- 
tory disorders.  A  significant  number  of 
injuries  required  medical  attention. 
Copies  of  consumer  injury  complaint  sta- 
tistics (Refs.  1  and  2)  and  all  other  ref- 
erences cited  in  this  preamble  are  on  file 
at  the  office  of  the  Hearing  Clerk.  Pood 
and  Drug  Administration.  Rm.  4-65.  5600 
Fishers  Lane.  Rockvflle.  MD  20857. 

The  medical  literature  contains  many 
reports  of  urogenital  disorders  associ- 
ated with  the  use  of  bubble  bath  prod- 
ucts. For  example.  R.  J.  Simmoni  re- 
ported in  1955  on  cases  of  vulvovaginitis, 
many  of  which  he  attributed  to  the  use 
of  detergent  &nd.  perfumed  soap  prod- 
ucts, including  bubble  bath  preparations 
(Ref.  3).  S.  Marshall  discussed  in  1965 
a  case  of  urinary  frequency,  urgency, 
and  marked  terminal  dysuria  (painful 
or  difficult  urination)  in  a  21/4 -year-old 
male,  which  disappeared  when  bubble 
baths  were  discontinued  (Ref.  4).  In 
1967.  H.  J.  Roberts  reported  five  csises 
of  urethral  and  bladder  irritation  in 
diabetic  females,  precipitated  or  ag- 
gravated by  habitual  use  of  bubble  bath 
preparations  (Ref.  5).  More  cases  of 
urinary  tract  disorders  were  reported  in 
1973.  Stopping  use  of  the  bubble  bath 
eliminated  the  symptoms  (Ref.  6).  In 
1966,  H.  N.  Bass  described  four  cases  of 
genitourinary  tract  injuries  in  children; 
the  Injuries  were  associated  with  bub- 
ble baths.  These  cases  were  representa- 
tive of  a  total  <rf  16  children  with  ure- 
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thral  and  bladder  irritation  attributable 
to  use  of  bubble  bath  preparations.  The 
symptoms  ceased  or  were  alleviated  when 
use  of  bubble  baths  were  stopped.  (Ref. 
7.) 

Although  the  ingredients  causing  the 
reported  consiuner  injuries  could  not  be 
determined  with  certainty  by  PDA,  the 
available  information  indicated  that  the 
source  of  the  adverse  reactions  appeared 
to  be  alkylarylsulfonate.  Alkylarylsul- 
fonates  are  general  purpose  detergent 
and  wetting  agents  for  use  in  industrial, 
household,  and  cosmetic  products.  Some 
alkjlarylsulfonates  have  been  widely 
used  in  all  types  of  bubble  bath  prod- 
ucts as  detergent  and  foaming  agents. 
The  skin  defattening  and  irritation 
properties  of  detergents  are  widely 
known  (Refs.  4,  8,  and  9) . 

To  lower  the  probability  of  human 
hazard,  the  agency  contacted  in  1971  all 
cosmetic  firms  known  to  manufacture 
bubble  bath  products  and  requested  that 
they  reduce  the  alkylarylsulfonate  con- 
tent of  their  formulations  to  less  than 
10  percent,  preferably  to  a  concentration 
between  2  and  5  percent,  and  remove  all 
other  harsh  ingredioits.  In  addition,  the 
firms  contacted  were  asked  to  monitor 
carefully  the  frequency  and  types  of  ad- 
verse reactions  because  a  safe  concentra- 
tion of  alkylarylsulfonate  had  not  been 
determirwd  and  additional  reduction  or 
elimination  of  the  detergent  ingredient 
might  be  necessary. 

The  annual  number  of  consumer  com- 
plaints related  to  bubble  bath  products 
did  not  change  significantly  dining  the 
ensuing  years.  In  1970,  FDA  received 
25  consumer  reports  of  adverse  reactions 
to  bubble  bath  products;  in  1971  PDA 
received  14  consimier  reports  of  adverse 
reactions.  For  the  years  1972  through 
1975.  the  annual  complaints  totaled  29. 
60,  31,  and  19.  respectively  (Refs.  1  and 
2>. 

The  number  of  consumer  reports  of 
adverse  reactions  for  1973.  which  was 
60,  was  significantly  higher  than  the 
number  of  adverse  reactions  for  the 
other  years  because  of  a  press  and  radio 
solicitation  for  consumer  reports  of  ad- 
verse reactions;  this  solicitation  was  ini- 
tiated by  the  Federal  Trade  Commission 
(Frc>  in  May  1973  in  the  cneveland, 
Ohio.  area.  Statistical  data  confirm  this 
observation :  During  the  period  of  Janu- 
ary 1. 1972  to  July  18. 1973,  PTC  received 
29  compHaints  at  its  Cleveland,  Ohio,  dis- 
trict offlce:  for  the  same  period.  PDA 
received,  at  all  its  offices,  37  complaints. 
These  data  further  indicate  that  many 
adverse  reactions  may  be  expected  to 
rem&in  xmreported  unless  consumers  are 
encouraged  to  report  their  experiences; 
even  then,  many  consimier  injuries  may 
not  be  brought  to  the  attention  of  PDA. 
Other  reports  of  consumer  injuries  as- 
sociated with  the  use  of  bubble  bath 
preparations  were  received  by  PDA 
through  the  program  of  voluntary  filing 
of  cosmetic  product  experiences  by  cos- 
metic firms,  in  accordance  with  21  CJFR 
Part  750  and  a  3 -month  survey  in  1974 
of  cosmetic  adverse  reactions  among  10.- 
000  households  (Refs.  11  and  12>.  The 


voluntarily  filed  industry  data  for  1974 
and  the  first  half  of  1975  included  34  re- 
ports of  adverse  reactions  to  bubble  bath 
products.  Only  a  limited  number  of  firms 
have  been  participating  in  ttiis  program, 
and  the  largest  distributors  of  bubble 
bath  preparations  did  not  file  their  con- 
sumer reports  of  adverse  reactions. 

The  report  of  the  1974  survey  of  10,000 
households,  "An  Investigation  of  Con- 
sumers' Perceptions  of  Adverse  Reac- 
tions to  Cosmetic  Products."  which  was 
published  in  June  1975,  included  24  cases 
of  adverse  reactions  from  the  use  of  bub- 
ble bath  products.  Most  of  the  injuries 
involved  itching,  redness,  rashes,  chap- 
ping, and  Assuring  of  the  skin.  Some  con- 
sumers reported  urogenital  and  respira- 
tory disorders.  During  September,  the 
panelists  reported  15  adverse  reactions 
and  10,705  product  uses.  Accordingly, 
the  rate  of  adverse  reactions  was  14  per 
10,000  product  uses  and  was  considerably 
higher  than  the  cumulative  rate  of  6.9 
lor  all  cosmetic  product  categories. 

The  tabulations  and  analyses  of  the 
reports  of  consumer  injury  received  by 
FDA  show  that  many  commercial  bubble 
bath  products  have  caused  adverse  reac- 
ticxis.  The  greatest  number  of  complaints 
Is  related  to  the  leading  children's  bub- 
ble bath  product.  The  seccmd  highest 
niunber  of  complaints  is  associated  with 
another  widely  distributed  children's 
product.  TTie  majority  of  Injuries  and 
the  most  severe  Injuries,  i.e.,  genitouri- 
nary tract  disordCTs,  were  reported  in 
childen.  particulaly  female  children 
(Refs.  land  2). 

Repesentatives  of  PDA  met  in  1973  and 
1974  on  three  occs^ions  with  representa- 
tives of  the  manufacturer  of  the  leadin^f 
children's  bubble  bath  product  to  review 
the  actions  taken  by  the  firm  and  resolve 
the  adverse  reaction  problwn  (Refs.  13, 
14.  and  15).  T^e  manufacturer  taiple- 
mented  several  formulation  changes  and 
conducted  several  animal  tests  and  one 
himfian  study  in  an  attempt  to  develop  a 
bubble  bath  product  that  would  have  a 
lower  rate  of  adverse  reactiwis.  In  1974 
the  firm  notified  PDA  that  the  label  of 
Its  bubble  bath  powder  product  would 
in  the  future  bear  explicit  directions  toe 
use  and  statements  cautioning  against 
misuse  so  as  to  prevent  possible  irrita- 
tion (Ref.  15) .  The  effect  of  those  actions 
on  the  adverse  reaction  level  cannot  l>e 
determined  with  certainty  because  com- 
prehensive consumer  injury  data  are  un- 
available. The  available  data  PDA  has 
received  on  consumer  complaints  about 
bubble  bath  products  in  this  period  Indi- 
cates no  significant  reduction  in  con- 
sumer injuries.  Since  1972,  the  annual 
ratio  of  adverse  reactions  to  this  manu- 
facturer's bubble  bath  products  in  rela- 
tion to  the  total  number  of  injury  re- 
ports received  on  bubble  bath  products  in 
general,   has   remained  essentiaUy  un- 
changed. 

Because  of  the  continuing  high  rata 
adverse  reactions  to  bubble  bath  prod- 
ucts and  the  potential  t<xr  urogenital 
tract  Infection,  the  Oommlssloner  be- 
lieves that  regulatory  action  Is  needed, 
•nie  Commissioner  finds  that  prolonged 
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or  excessive  use  otf  bubble  bath  products 
contributes  significantly  to  the  high  in- 
cidence of  adverse  reactions  in  users, 
particularly  children  One  indication 
that  misuse  is  a  contributing  factor  to 
the  adverse  reaction  level  is  that  reports 
of  adverse  reactions  have  not  declined 
in  recent  years  despite  the  changes  in 
formulation  and  reduction  in  the  alkyl- 
arj'lsulf  onat€  concentration  made  by  the 
leading  manufacturers  of  bubble  bath 
products. 

The  effects  of  soap  and  detergent  solu- 
tions on  the  epidermis,  particularly  xm- 
der  conditions  of  repeated  exposure, 
have  been  documented  by  B.  Idson  and 
M.  E.  Chemosky  in  reviews  of  pertinent 
scientific  literature  (Refs.  8  and  16) .  The 
skin -modifying  effects  of  soap  and  deter- 
gents have  been  described  also,  for 
example,  by  J.  D.  Middleton,  B.  M.  Att&a, 
C.  Prottey.  and  J.  Ferguson  (Refs.  9,  17. 
and  18  > .  The  removal  of  sebum  from  the 
surface  of  the  skin  and  the  extraction 
of  hpids  from  the  cell  membranes  of  the 
outer  layer  of  the  skin  by  detergent  solu- 
tions increase  the  skin's  permeability 
and  permit  extraction  of  hygroscc^iic, 
water-soluble  substances  fr<Hn  ^ider- 
mal  cells.  The  decrease  in  hygroscopic 
substances  reduces  the  water-binding 
capacity  of  the  epidermis,  and  hence  its 
fiexibility  and  extensibility,  and  pro- 
motes dryness  of  the  skin.  Moreover,  de- 
nuded, dry  skin  causes  increased  friction 
between  one  skin  surface  and  another, 
or  skin  and  clothing,  particularly  in 
winter  when  the  relative  hiunidlty  of 
the  air  indoors  is  low.  These  epidermal 
changes,  external  influences,  and  rrfat- 
ed  factors  may  cause  itching,  redness, 
chapping,  or  Assuring  of  the  skin,  and 
in  severe  cases  may  induce  inflammation 
and  infection.  Mucous  membranes  may 
undergo  similar  changes  leading  to  irri- 
tation, inflammation,  or  Infection.  In 
severe  cases  of  mucosal  damage  and 
microbial  attack,  urogenital  tract  Infec- 
tion mav  occur. 

As  pointed  out  by  M.  E.  Chernosky, 
when  skin  appears  dry  and  shows  signs 
of  damage,  dermatologists  instruct  their 
patients  to  avoid  soap  and  detergents 
as  much  as  possible  (Ref.  16).  Accord- 
ingly, the  Cc«nmissioner  concludes  that 
directions  that  inform  consumers  about 
the  conditions  of  safe  use  of  a  bubble 
bath  product,  and  a  mandatory  label 
statement  cautionii^g  the  consumer  about 
the  possible  adverse  effects  of  these  prod- 
ucts and  recommending  consultation 
with  a  physician  in  cases  of  persistent 
irritation,  may  reduce  significantly  the 
occurrence  of  consimier  Injury.  The  ef- 
fectiveness of  cautionary  labeling  in  re- 
ducing incidents  cannot  be  determined 
from  past  experience  because  cautionary 
labeling  has  only  recently  come  into  use 
by  the  leading  manufacturer  and  is  not 
as  prominent  and  direct  as  the  labeling 
proposed  below. 

The  Commissioner  further  concludes 
that  the  additional  statement  on  powder 
bubble  bath  products  cautioning  against 
the  inhalation  of  the  dust  of  the  deter- 
gent powder  will  abate  the  incidence  of 
respiratory  irritation  and  discomfort. 
Powder  bubble  bath  products  have  a 
tendency  to  cause  dusting  when  sprin- 


kled into  the  water,  particularly  when 
added  near  the  stream  while  it  is  turned 
on  full  force.  Liquid  bubble  bath  prod- 
ucts are  not  expected  to  cause  this  ad- 
verse reaction  because  of  their  physical 
form  and  their  ability  to  mix  readUy 
with  the  water. 

The  Commissioner  has  carefully  con- 
sidered the  environmental  effects  of  the 
proposed  regulation  and.  because  the 
proposed  action  will  not  significantly 
affect  the  quality  of  the  human  environ- 
ment, has  concluded  that  an  environ- 
mental impact  statement  is  not  required. 
A  copy  of  the  environmental  impact  as- 
sessment is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

Because  of  the  many  reported  adverse 
reactions  to  bubble  bath  products,  the 
Commissioner  intends  to  make  these  re- 
quirements effective  6  months  after  pub- 
lication of  the  final  regulation  in  the 
Federal  Register.  The  time  period  be- 
tween publication  of  the  final  regulation 
and  the  effective  date  of  the  regulation 
should  provide  adequate  time  to  make 
the  required  label  changes.  Accordingly, 
the  labels  of  all  products  initially  intro- 
duced into  interstate  commerce  6  months 
after  publication  of  the  final  regulation 
must  bear  adequate  directions  for  safe 
use  and  the  required  caution  statements. 
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Therefore.  Tindfr  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201  (n), 
601.  602.  701  (aV  52  Stat.  1041  as 
amended.  1054.  a<«  amended,  1055  (21 
use.  321  fn).  361.  362.  371(a)))  and 
under  authority  deleeated  to  the  Com- 
missioner (21  CFR  5.1)  (recodification 
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Jime  15.  1976  (41  PR  24262)),  it  is  pro- 
Dosed  to  amend  Part  740  by  adding  the 
following  new  section  to  reed  as  follows: 

§  740.17     Bubble  bath  produrtji. 

(a)  For  the  purpose  of  this  section,  a 
bubble  bath  product  is  any  product  in- 
tended to  be  added  to  a  bath  for  the  pur- 
pose of  cleansing  the  human  body,  or  for 
other  oosmetk:  purcoses,  that  contains 
a  detergent  or  foauning  ingredient. 

(b)  The  label  of  bubble  bath  products 
within  the  meaning  of  paragraph  (a)  of 
this  section  shall  bear  adequate  direc- 
tions for  safe  use  and  the  following 
caution: 

Caution — Use  only  as  directed.  Exceestve 

use  or  prolonged  exposure  may  cause  Irrita- 
tion to  skin  and  urinary  tract.  Discontinue 
use  If  rash  redness  or  Itching  occur.  (Consult 
yc-ar  physician  If  Irritation  persists.  Keep 
out  of  reach  cf  children. 

(c)  In  the  case  of  products  intended 
for  use  by  children,  the  phrase  "except 
under  adult  supervision "  may  be  added 
at  the  end  of  the  last  sentence  in  the 
caution  required  by  paragraph  (a)  of 
this  section. 

<d)  In  the  case  of  powder  products,  the 
phrase  "Avoid  inhalation  of  dust  to  pre- 
vent respiratory  discomfort"  shall  be 
added  as  the  last  sentence  of  the  caution 
statement  required  by  paragraph  (a)  of 
this  section. 

Interested  persons  may,  on  or  before 
March  29,  1977.  submit  to  the  Hearing 
Clerk.  Food  and  i:>rug  Administration. 
Rm.  4-65.  5600  Fishers  Lane,  Rockvllle. 
MD  20857.  wrtttei  comments  (prefera- 
bly in  quintupUcate  aiKl  identified  with 
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the  HiBftrtng  Clerk  docket  niunber  found 
tn  brackets  In  the  heading  of  this  docu- 
ment) regarding  thi";  proposal.  Received 
comments  may  be  ^een  in  the  above  of- 
fice between  the  hours  of  9  ajn.  and  4 
pjn.,  Monday  through  Friday. 

The  Pood  and  Drug  Administration  has 
determined  that  this  document  does  not 
contam  a  major  proposal  requiring  prep- 
aration of  an  inflation  impact  statement 
under  Executive  Order  11821  and  OMB 
Circular  A-107.  A  copy  of  the  inflation 
Impact  assessment  Is  on  file  with  the 
Hearing  Clerk.  Food  and  E>rug  Adminis- 
tration. 

Dated:  January  18.  1977. 

Joseph  P.  Hile. 
Associate  Coynmissioner 

for  Compliance. 

(FR  Doc  77-2404  Filed  1-27-77:8:45  am) 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[  21  CFR  Part  1309] 

PAPAVER   BRACTEATUM 

Postponement  and  Rescheduling  of 
Hearing:  Extension  of  Time  for  Comments 

On  December  21,  1976,  the  Adminis- 
trator of  the  Drug  Enforcement  Admin- 
istration published  a  notice  in  the  Fed- 
KRAL  Register  (41  FR  55558)  which 
scheduled  hearings  to  be  held  on  Janu- 
ary 27  and  28,  1977,  for  the  purpose  of 
hearing  comments  on  the  notice  of  pro- 
posed production  and  control  of  Papaver 
Bracteatum  in  the  United  States,  which 
had  been  published  originally  in  the  Fed- 
eral Register  on  November  19,  1976  (41 
FR  51036). 

The  hearings  on  this  subject  matter, 
scheduled  to  be  held  on  January  27  and 
28.  1977,  have  been  postponed,  and  have 
been  rescheduled  to  be  held  on  March  15, 
16.  tod  17.  1977,  at  a  time  and  place  to 
be  announced  in  a  future  supplementary 
notice  to  be  published  within  the  Federal 
Register.  The  time  for  submission  of 
written  comments  on  this  subject  matter 
has  been  likewise  extended  to  March  17. 
1977 

Dated:  January  25, 1977. 

Peter  B.  Bennincer, 
Administrator. 

(FR  000.77-2965  Piled  1 -27-77;8:45  am) 

DEPARTMENT  OF  HOUSING  AND 
URBAN   DEVELOPMENT 

Ofllc»  of  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

[  24  CFR  Part  888  ] 

[Docket  No.  R-77-3 ill 

SECTION  8  HOUSING  ASSISTANCE 
PAYMENTS  PROGRAM 

tdMdule  A;  Fair  Market  Rents  for  New 
Construction  and  Substantial  Rehabilitation 

On  AprU  6.  1976.  at  41  FR  14662.  the 
OaptttoiHit  of  Housing  and  Urban  De- 
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velopnient  (HUD)  amended  Title  24  of    will  be  available  for  examination  during 


the  Code  of  Federal  Regulations,  incor- 
porating in  Part  888,  Subpart  A,  a  re- 
vised Schedule  A,  "Fair  Market  Rents 
fOi'  New-  Construction  and  Substantial 
Rehabilitation  (including  Housing  Fi- 
nance and  Development  Agencies  Pro- 
gram).*' for  all  market  areas. 

Since  April  6,  1976,  additional  com- 
ments and  data  have  been  received  from 
the  Portland,  Oregon  Area  Office  indicat- 
ing a  need  to  establish  a  rent  for  a  zero- 
bedroom  semi-detached/row  unit  m  the 
Portland  market  area. 

The  JDepartment  proposes  to  incorpo- 
rate in  Part  888.  Subpart  A,  at  41  FR 
14719,  :a  revised  Schedule  A  for  the  Port- 
land market  to  add  a  fair  market  rent 
for  zero-bedroom  semi-detached/row 
housins. 

Because  it  is  necessary  to  the  opera - 
tiDn  of  the  Section  8  program  that  fair 
market  rents  remain  as  current  as  pos- 
sible, and  because  mterested  parties  are 
encouraged  at  all  times  to  submit  in- 
formation and  data  on  those  rents  which 
will  be  considered  m  initiating  revisions 
as  needed,  it  has  been  determmed  that 
it  is  impracticable  and  imnecessary  to 
provide  a  30-day  period  for  comments 
on  these  proposed  revisions  and  that  a 
15 -day  i)eriod  is  reasonable  and  in  the 
public  interest. 

Interested  persons  are  invited  to  sub- 
mit written  data,  comments,  suggestions, 
or  objections  concerning  the  proposed 
revision.  Communications  should  iden- 
tify the  subject  matter  by  title  and 
docket  number  and  should  be  filed  with 
the  Rules  Docket  Clerk,  Office  of  the  Sec- 
retary, Room  10141,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washmgton.  D.C. 
20410.  All  relevant  material  received  on 
or  before  February  11,  1977,  will  be  con- 
sidered before  adoption  of  the  revision  in 
final  form.  Copies  of  coniments  received 

k  Area  office,  Portland,  Oreg.,  region  X 


business  hours  at  the  above  address. 

A  Fmding  of  InapplicabiUty  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  \n  accordance 
with  HUD  procedures.  A  copy  of  this 
Finding  of  Inapplicability  will  be  avail- 
able for  public  inspection  during  regu- 
lar business  hoiu's  at  the  office  of  the 
Rules  Docket  Clerk,  Room  10141,  De- 
partment of  Housing  and  Urban  Devel- 
opment, 451  Seventh  Street,  S.W..  Wash- 
ington, D.C. 

(Sec.  7(d)  Department  of  HUD  Act  (42  US.C 
3S36(d)). 

Note. — It  Is  hereby  certified  that  the  eco- 
nomic and  Inflationary  Impacts  of  this  regu- 
lation have  been  carefully  evaluated  In  ac- 
cordance with  OMB  Circular  A-107. 


Issued  at  Washmgton,  D.C,  January 

19,  1977. 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing  —  Federal     Housing 
Commissioner. 

PART  888 — SECTION  8  HOUSING  AS- 
SISTANCE PAYMENTS  PROGRAM- 
FAIR  MARKET  RENTS  AND  CONTRACT 
RENT  AUTOMATIC  ANNUAL  ADJUST- 
MENT  FACTORS 

ScHEotTLx  A — Pair  Market  Rents  for  New 
Construction  and  Substantial  Rehabili- 
tation (Including  Housing  Finance  and 
Development  Agencies  Program.) 

These  Fair  Market  Rents  have  been  trend- 
ed ahead  two  years  to  allow  time  for  process- 
ing and  construction  of  proposed  new  con- 
struction and  substantial  rehabilitation 
rental  projects. 

Note:  The  Pair  Market  Rents  for  (1) 
dwelling  units  designed  for  the  elderly  or 
handicapped  are  those  for  the  appropriate 
size  units,  not  to  exceed  2-Bedroom,  multi- 
plied by  1.05  rounded  to  the  next  higher 
whole  dollar,  (2)  congregate  housing  dwell- 
ing units  are  the  same  as  for  non -congregate 
units  and  (3)  single  room  occupancy  dwell- 
ing units  are  those  for  0-Bedroom  units  of 
the  same  type. 

-Seattle 


.MarUet  area 


Number  of  bedrooms 


Structure  type 


4  or  more 


Portland. 


Detached.-.  

Semidft  ached/row. 

Walkup - 

Elevator 

Delarhed. 


196  216 

172  2M 

235  286 


254 
248 
235 
337 


322 
908 

294 


355 
342 
32» 


Semidetached 'row.. 

Walkup 

Elevator 

Deladit'd   

?er-.tdetiu  hed/row. 

Walkup - 

Elevalor . 

Detailied 

Semidetached/row.. 

Walkup 

Elevator 

Detached 

Semidetached/row. 

Walkup 

Elevator _.. 

Detaohed 

Semidetached/ro«r. 

Walkup 

Elevator 


[FR  Doc.77-2688  FUed  1-27-77; 8: 45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[  26  CFR  Part  1  ] 

GROUP-TERM   LIFE  INSURANCE 

Notice  of  Proposed  Rulemaking 

Notice  is  hereby  given  that  the  regula- 
tions set  forth  in  tentative  form  in  the 
attached  appendix  are  proposed  to  be 
prescribed  by  the  Commissioner  of  In- 
ternal I^yenue.  with  the  approval  of  the 
Secretairy  of  the  Treasury  or  his  delegate. 
Prior  to  the  final  adoption  of  such  regu- 
lations, consideration  will  be  given  to 
any  comments  pertaining  thereto  which 
are  submitted  in  writing  (preferably  six 
copies)  to  the  Commissioner  of  Internal 
Revenue.  Attention:  CC :LR:T,  Wash- 
ington. D.C.  20224,  by  March  14,  1977. 
Pursuant  to  26  CFR  601.601  <b> ,  de.-signa- 
tions  of  material  as  confidential  or  not 
to  be  disclosed,  contained  in  such  com- 
ments, will  not  be  accepted.  Thus,  per- 
sons submitting  written  comments 
should  not  include  therein  material  that 
they  consider  to  be  confidential  or  inap- 
propriate for  disclosure  to  the  public  It 
will  be  presumed  by  the  Internal  Rev- 
enue Service  that  every  written  comment 
submitted  to  it  in  response  to  this  notice 
of  proposed  rulem.aklng  is  intended  by 
the  person  submitting  it  to  be  subject  in 
its  entirety  to  public  inspection  and  copy- 
ing In  accordance  with  the  proce- 
dures of  26  CFR  601.702(d)(9).  Any 
person  submitting  written  comments 
who  desires  an  opportunity  to  com- 
ment orally  at  a  public  hearing  on 
these  proposed  regiilations  should  sub- 
mit a  request.  In  writing,  to  the  Com- 
missioner by  March  14,  1977.  In  such 
case,  a  public  hearing  will  be  held,  and 
notice  of  the  time,  place,  and  date  will 
be  published  In  a  subsequent  issue  of  the 
Federai.  Register,  unless  the  person  or 
persons  who  have  requested  a  hearing 
withdraw  their  requests  for  a  hearing 
before  notice  of  the  hearing  has  been 
filed  with  the  Office  of  the  Federal  Reg- 
ister. The  proposed  regulations  are  to  be 
issued  under  the  authority  contained  In 
sections  79(c)  and  7805  of  the  Internal 
Revenue  Code  of  1954  (68A  Stat.  917; 
26  U.S.C.  7805) . 

Donald  C.  Alexander. 
Commissioner  of  Internal  Revenue. 

Preamble 

This  document  contains  proposed 
amendments  to  the  regulations  imder 
section  79  of  the  Internal  Revenue  Code 
of  1954,  which  provides  that  the  cost  of 
group-term  life  insurance  purchased  by 
an  employer  on  the  life  of  an  employee 
is  generally  included  in  the  employee's 
gross  Income  but  only  to  the  extent  the 
insurance  exceeds  $50,000.  Insurance 
other  than  group-term  Ufe  insurance 
(such  as  whole  life  insurance)  does  not 
qualify  for  this  exemption.  An  .employer 
can  generally  deduct  the  entire  amount 
of  premium  he  pajrs  on  behalf  of  his 
employees  as  part  of  the  compensation 
pakl  for  serrloeB  rendered,  regardless  of 
the  nature  of  the  insurance  purchased. 


The  present  regulations,  as  applied  by 
the  Service,  allow  an  insurance  company 
to  issue  a  policy  (or  a  package  of  more 
than  one  policy)  providing  both  pure  life 
insurance  protection  and  permanent 
benefits  isxich  as  a  paid-up  value,  cash 
surrender  value,  or  an  equivalent  bene- 
fi:).  In  1950,  the  Service  held  that  the 
premiums  paid  by  an  employer  for  term 
life  insurance  in  a  combination  policy 
containing  both  term  life  insurance  and 
paidup  life  insurance  are  excluded  from 
the  employee's  income.  Mim.  6477.  1950- 
1  C.B.  16,  paragraph  4.  The  regulations 
under  section  79  issued  in  1966  adopted 
this  rule  because  it  did  not  seem  neces- 
sary to  require  life  insurance  companies 
to  write  two  separate  contracts  merely 
to  qualify  the  term  insurance  portion 
under  section  79.  The  language  of  the 
1966  regulations  was  interpreted  to  al- 
low favorable  section  79  treatment  for 
the  pure  insurance  portion  of  a  whole 
life  policy.  This  interpretation  was  spe- 
cifically disavowed  in  Rev.  Rul.  71-360. 
1971-2  C.B.  87.  and  in  revised  section  79 
regulations  issued  in  1972.  Nevertheless, 
the  misinterpretation  has  continued.  In 
addition,  the  Service  has  concluded  that 
there  is  no  way  to  reconcile  the  varying 
methods  used  by  insurance  companies 
to  allocate  premiums  between  the  (gen- 
erally tax-free)  pure  life  insurance  pro- 
tection and  ( taxable  >  permanent  bene- 
fits. The  allocations  of  the  total  premi- 
ums set  firth  in  the  policies  have  tended 
to  weigh  too  heavily  toward  the  pure  life 
insurance  protection,  resulting  in  in- 
come being  treated  as  tax-exempt  that 
Congress  did  not  intend  to  be  so  treated. 

These  amendments  provide  that  a  ptd- 
icy  for  purposes  of  section  79  mtist  have 
no  features  other  than  pure  group -term 
life  insiuance.  "Hiese  amendments  con- 
tain new  rules  for  determining  whether 
a  group-term  life  Insurance  policy  s(dd 
in  conjunction  with  certain  other  con- 
tracts constitutes  group-term  life  insur- 
ance for  purposes  of  section  79.  A  "safe- 
harbor"  provision  to  enable  taxpayers 
and  others  to  determine  easily  whether 
the  cost  for  such  group-term  life  insur- 
ance qualifies  for  favorable  section  79 
treatment  utilizes  a  new  uniform  premi- 
um rate  table  that  supersedes  Table  I  of 
1.7&-3(d)  (2).  The  new  Table  n  adopts 
the  rates  set  forth  in  the  Senate  Finance 
Committee  Report  that  preceded  the  en- 
actment of  section  79.  Sen.  Rept.  No.  830, 
88th  Cong..  2d  Sess.,  1964-1  (Part  U) 
C.  B.  505,  551.  It  also  applies  to  determine 
the  cost  of  group-term  life  insurance  in 
excess  of  $50,000  for  taxable  years  of 
employees  beginning  after  December  31, 
1976.  The  new  Table  n  is  being  proposed 
in  this  notice  of  proposed  rule  making 
because  it  better  reflects  the  actual  cost 
of  group-term  life  insurance  than  Table 
I. 

The  new  restrictions  concerning  com- 
binatiCHi  sales  apply  to  insurance  pro- 
vided under  binding  arrangements  be- 
tween employers  and  insurance  com- 
panies entered  into  after  November  4, 
1976,  the  date  IR-1689  was  released  by 
the  Service.  That  news  release  an- 
iK)unced  a  suspension  of  all  private  rul- 


ings with  respect  to  combination  poli- 
cies entered  into  after  that  date.  Insur- 
ance provided  under  binding  arrange- 
ments entered  into  before  November  5, 
1976,  will  be  subject  to  the  old  rules  if 
no  new  employees  are  added  after  Janu- 
ary- 24,  1977 

Amendment  To  the  Regulations 

Accordingly,  it  is  proposed  to  amend 
the  Income  Tax  Regulations  '26  CFR 
Part  1 )  as  set  forth  below: 

Paragraph  1.  Section  1.79-1  is 
amended  by  deleting  the  second  and 
third  sentences  of  paragraph  (b)(1)  (i), 
by  inserting  three  new  sentences  before 
paragraph  (b>  (1>  (ii)  (aK  and  by  insert- 
ing a  new  paragraph  (b'>  d)  (li-a)  after 
paragraph  (bMi)(iii.  The  amended 
provisions  read  as  set  forth  below : 

§  1.79—1  General  rules  relatiriE  lo 
troup-term  life  inciuranrr  piir<-ha»r4l 
for  employees. 

•  •  •  •  • 

<b>  Meaning  of  terms.  *  *  * 
(D  Growp-ferm  life  irisurance — *  •  • 
(ii)  Paid  up  or  similar  tjalue.  This 
paragraph  »bwi)  (U)  applies  only  to  in- 
surance protection  provided  after  De- 
cember 31.  1963.  for  employees  who  had 
such  protection  before  January  25.  1977. 
Pursuant  to  binding  arrangements  be- 
tween an  employer  and  an  insurance 
company  entered  into  before  November 
5.  1976  <or  renewals  thereof).  Thus,  if 
an  employee  who  was  not  protected  be- 
fore January  25,  1977,  is  provided  insur- 
ance protection  thereafter,  this  para- 
graph (b)(1)  (11)  does  not  apply  to  soiy 
insurance  protection  provided  to  any  em- 
ployees under  the  arrangement  that  pro- 
tects the  newly-covered  employee.  Sim- 
ilarly, if  after  November  4,  1976  the  al- 
location of  preniums  between  the  cost 
of  pure  life  insurance  protection  and 
other  features  is  changed,  or  any  new 
feature  is  sold  in  conjunction  with  a 
group-term  life  insurance  policy,  there 
is  a  new  arrangement,  and,  consequently, 
this  paragraph  (b)  (1)  di)  will  no  longer 
apply. 

•  •  •  •  * 

(ii-a)  Group-term  Hfe  insurance  pro- 
vided after  November  4.  1976 — (a)  Gen- 
eral rule.  This  paragraph  (b)(1)  (il-a) 
applies  to  insurance  protection  provided 
after  November  4,  1976,  except  that  it 
does  not  apply  to  Insurance  protection 
to  which  paragraph  (b)(1)  (U)  of  this 
section  applies.  To  qualify  as  "group- 
term  life  insurance"  for  purposes  of  sec- 
tion 79„  a  policy  must  have  no  features 
other  than  pure  group-term  life  insur- 
ance. In  addition,  when  an  insurance 
company  (or  two  or  more  insurance  com- 
panies that  are  members  of  a  controlled 
group  of  corporations  described  in  sec- 
tion 1563  (a) ,  applied  by  substituting  "50 
percent"  for  "80  percent"  whenever  the 
latter  percentage  appears)  sells  a  group- 
term  life  insurance  policy  to  an  employer 
insuring  the  lives  of  its  employees  smd  in 
conjunction  therewith  sells  to  any  per- 
son another  policy  on  the  life  of  an  em- 
ployee or  an  owner-emplojree  (as  defined 
below)  that  includes  term  or  permanent 
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Insurance,  a  paid-up  value,  a  cash  sur- 
render value,  or  an  equivalent  benefit. 
then  the  group-term  life  insurance  pol- 
icy is  not  "group-term  life  insurance" 
for  purposes  of  section  79  if  the  cost  of 
the  group-term  life  insurance  policy  in- 
cludes any  of  the  cost  that  is  properly 
attributable  to  the  other  policy.  For  pur- 
poses of  section  79,  the  cost  of  a  provision 
permitting  an  employee  to  convert  (or 
continue)  the  term  insurance  protec- 
tion after  it  ceases  to  be  provided  by  the 
employer  shall  be  treated  as  part  of  the 
cost  of  the  group-term  life  insurance 
with  which  it  is  associated,  so  long  as  it 
contains  no  other  benefits  (such  as  cash 
value)  that  are  available  to  the  em- 
ployee. For  the  purpose  of  this  paragraph 
(b)(1)  (il-a)(a>.  the  term  "owner-em- 
ployee" means  a  person  who — 

(1)  Owns  the  entire  interest  in  an 
unincorporated  trade  or  business. 

(2)  In  the  case  of  a  partnership,  is  a 
partner  who  owns  more  than  10  percent 
of  either  the  capital  interest  or  the 
profits  interest  in  such  partnership,  or 

(3)  In  the  case  of  a  corporation,  is  a 
shareholder  who  owns  more  than  10  per- 
cent of  any  class  of  stock  in  such  corpo- 
ration. 

((b)  Safe-harbor  guidelines.  The  re- 
striction contained  in  the  third  sentence 
of  paragraph  (b>  (1)  (U-aXa)  of  this 
section  ordinarily  will  be  satisfied  if  the 
following  conditions  are  met: 

(1 )  The  contracts  for  the  group-term 
life  insurance  and  such  other  benefits 
hare  each  been  filed  with  and  approved 
by  the  applicable  state  insurance  de- 
partment as  separate  contracts. 

(2>  The  availability,  termination. 
conversion  or  amendment  of  one  of  the 
ccmtracts  has  no  effect  in  fact  on  the 
other  contract  (including  its  continu- 
ance). 

(3)  The  premiums  charged  for  the 
group-term  life  insurance  policy  do  not 
exceed  in  the  aggregate  the  premiums 
that  would  be  charged  if  they  were  com- 
puted in  accordance  with  Table  II  of 
1 1.79-3(d)  (2) . 

(c)  Examples.  The  following  examples 
Illustrate  the  application  of  the  restric- 
tion of  the  third  sentence  of  paragraph 
(b)(1)  (li-a)  (a)  of  this  section. 

Example  (i).  Corporation  M  purchases  a 
group-term  life  Insurance  policy  for  its  em- 
ployees from  Insurance  company  U  under 
which  M  will  purchase  decreasing  term  life 
insurance  on  each  of  its  employees.  It  Is  con- 
templated that  IT  will  offer  to  each  employee 
the  opportunity  to  purchase  units  of  paid-up 
life  Insurance  such  that  the  sum  of  the 
untts  of  paid-up  life  Insurance  plus  the  term 
Insurance  with  respect  to  each  employee  re- 
mains roughly  constant  over  a  period  of 
years.  The  restriction  of  the  third  sentence  of 
paragraph  (b)  (1)  (ll-a)  (a)  of  this  section 
applies  to  such  an  arrangement. 

Example  (2).  Corporation  P  purchases  a 
group-term  life  insurance  policy  from  insur- 
ance company  V.  V  gives  to  Its  agents  a  list 
Of  P"s  .-employees  that  It  obtains  by  reason 
of  the  Sale.  Its  agents  call  upon  P's  employees 
to  sell  permanent  individual  life  Insurance 
policies.  The  restriction  of  the  third  sentence 
of  paragraph  (b)  (1)  (U-a)  (a)  Of  this  section 
does  not  apply  to  such  an  arrangement  If 
sucb  policies  are  generally  available  and  sold 
under   the   same   terms   and   conditions   to 
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persons  not  covered  by  a  group-term  life  In- 
surance policy  Issued  by  V. 

Example  (3).  Corporation  R  purchases  a 
group-term  life  insurance  policy  for  its  em- 
ployees from  insurance  company  W.  A.  presi- 
dent *nd  owner  of  R,  requests  an  individual 
life  Insurance  policy  from  W  at  standard 
rate*  «ven  though  A  Is  a  substandard  risk.  A 
malces  a  full  disclosure  of  such  facts  to  VV. 
W  nevertheless  issues  such  a  policy.  The  re- 
striction of  the  third  sentence  of  paragraph 
(b)  fl)  ( il-a)  (o)  of  this  section  applies  to 
such  an  arrangement. 

Par.  2.  Section  1.79-3  is  amended  by 
(1)    Revising   paragraph    (d)il>, 
'2>  Amending  that  part  of  paragraph 
'  d  > '  2 )  preceding  Table  I, 

(3)  Revising  the  heading  of  Table  I  in 
paragraph  (d> (2) , 

(4)  Adding  a  new  Table  II  to  para- 
graph (d) (2).  and 

1 5  >  Revising  the  first  sentence  of  para- 
graph (dU3). 

These  new  and  added  revisions  are  set  | 
f ortli  below : 

§  1.79—3     Drlrrminatioo  of  amount  equal 
to  c€>*t  of  proup-lerm  life  insurance. 

f  ♦  t  «  •  • 

(d)  The  cost  of  the  portion  of  group- 
term  life  insurance  on  an  employee's  life. 
(I)  This  paragraph  sets  forth  the  rules 
for  determining  the  cost,  for  each  period 
of  coverage,  of  the  portion  of  the  group- 
term  life  insurance  on  the  employee's  life 
to  be  taken  into  account  in  computing  the 
amount  includible  in  the  employee's  gross 
income  for  purposes  of  paragraph  (a)  (1) 
of  this  section.  The  portion  of  the  group- 
term  life  insurance  on  the  employee's  ' 
life  to  be  taken  into  account  is  deter- 
mined in  accordance  with  the  provisions 
of  "paragraph  (b)  of  this  section.  The 
appropriate  table  set  forth  in  paragraph 
(d>  (2)  of  this  paragraph  determines  the 
cost  for  each  $1,000  of  such,  portion  of  the 
group-term  life  Insurance  on  the  em- 
ploj'ee's  life  for  each  one-month  period. 
Thfe  cost  of  the  portion  of  the  group-term 
life  insurance  on  the  employee's  life  for 
eadh  period  of  coverage  of  one  month  is 
obtained  by  multiplying  the  number  of 
thousand  dollars  of  such  insurance  com- 
puted to  the  nearest  tenth  that  is  pro- 
vided during  such  period  by  the  appro-  , 
priate  amoimt  set  forth  in  the  appro- ' 
priate  table.  In  any  case  in  which  group- 
term  life  insurance  is  provided  for  a 
period  of  coverage  of  less  than  one 
mobth,  the  amount  set  forth  In  the  ap- 
propriate table  is  prorated  over  such 
period  of  coverage. 

(2>  The  following  tables  set  forth  the) 
cost  of  $1,000  of  group-term  life  insur- 
ance for  1  month  computet  on  the  basis 
of  S-year  age  brackets.  For  purposes  of 
the  tables,  the  age  of  the  employee  is  his 
or  her  attained  age  on  the  last  day  of  his 
or  her  taxable  year.  However,  if  an  em- 
ployee has  attained  an  age  greater  than 
age  64,  he  or  she  shall  be  treated  as  If 
he  pr  she  were  in  the  5-year  age  bracket 
60  to  64.  With  respect  to  the  cost  of 
group-term  life  insurance  in  excess  of 
$50,000  to  be  included  in  the  income  of 
an  employee.  Table  I  applies  to  determine 
subh  cost  for  taxable  years  of  the  em- 
ployee beginning  before  January  1, 
1977.  Table  II  applies  to  determine  such 


cost  for  subsequent  taxable  years.  Table 
II  also  applies  for  purposes  of  §  1.79-1 
(b)<l)'ii-ai  (relating  to  the  cost  of 
group-term  life  insurance  under  policies 
that  are  sold  in  conjunction  with  certain 
other  contracts). 

Table  I^Umiform  Premiums  for  $1,000  or 
Groip-Term  Life  Insurance  F>rotection 
roR  Employee's  Taxable  Years  Beginning 
Before  January  1.  1977 

«  •  *  •  • 

Table  II — Uniform  Premiums  for  $1,000  of 
Group-Term  Life  Insurance  for  Emplot- 
EES  Taxable  Years  Beginning  After  De- 
cember 31,  1976 

Cost  per  $1,000  of 
protection  for 
5-year  age  bracket  1 -month  period 

15  to  19-- $0.12 

20  to  24- .14 

25  to  29 .18 

30  to  34 .23 

35  to  39 30 

40  to  44 .43 

45  to  49 .61 

50  to  54 .91 

55  to  59 1.36 

60  to  64-. 2.06 

(3)  The  net  premium  cost  of  group- 
term  life  insurance  as  provided  in  the 
tables  of  paragraph  (d)  (2)  of  this  sec- 
tion applies  only  •  *  * 

*  «  «  ♦  • 

(FR  Doc.77-2633  Filed  1-24-77:11:44  am) 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

[29CFRPart90] 

CERTIFICATION  OF  ELIGIBILITY  TO  APPLY 
FOR  WORKER  ADJUSTMENT  ASSISTANCE 

Proposed  Rulemaking;  Correction 

In  FR  Doc.  77-1289  appearing  at  page 
2981  in  the  Federal  Register  of  Janu- 
ary 14,  1977.  the  comment  period  ap- 
pearing on  page  2981,  is  corrected  in  the 
2nd  column,  32nd  line,  to  read  "Febru- 
ary 14.  1977,"  instead  of  "February  10, 
1977." 

Signed  at  Washington,  D.C.,  this  21st 
day  of  January  1977. 

Joel  Sec all. 
Deputy  Under  Secretary 
International  Affairs. 

[PB  DOC.77-2B27  Filed  l-27-77;8:45  am] 


Occupational  Safety  and  Health 
Administration 

[  29  CFR  Part  1910] 

HAZARDOUS  MATERIALS  LABELING 

Advance  Notice  of  Proposed  Rulemaking 

The  Occupational  Safety  and  Health 
Administration  fOSHA).  U.S.  Depart- 
ment of  Labor,  is  studying  the  recom- 
mendations of  the  Standards  Advisory 
Committee  on  Hazardous  Materials  La- 
beling and  requests  public  comment  as 
to  whether  a  standard  requiring  employ- 
em  to  label  hazardous  materials  should 
be  developed  and  what  should  be  con- 
tained in  such  a  standard  to  assure  that 
employees  are  apprised  of  the  hazards 
to  which  they  are  exposed. 
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Section  6<b)(7)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1595,  29  U.S.C.  655)  authorizes  OSHA 
to  is.<;ue  standards  which  "prescribe  the 
use  of  labels  or  other  appropriate  forms 
of  warning  as  are  necessary  to  insure  that 
employees  are  apprised  of  all  hazards  to 
which  they  are  exposed,  relevant  s>Tnp- 
toms  and  appropriate  emergency  treat- 
nient,  and  proper  conditions  and  precau- 
tions of  safe  use  or  exposure."  The  Stand- 
artis  Advisory  Committee  on  Hazardous 
Materials  Labeling  was  established  under 
section  7'b)  of  the  Act  (29  U.S.C.  656) 
to  develop  guidelines  for  the  implementa- 
tion of  section  6(b)  (7>  of  the  Act  with 
respect  to  hazardous  materials.  The 
Committee  was  requested : 

to  develop  guidelines  for  categorizing  and 
ranking  hazards  of  materials,  and  guidelines 
for  prescribing  the  required  warnings  of  such 
hazards  and  related  Information  on  sympto- 
matology, protective  steps  and  equipment, 
and  safe  handling  procedures,  by  such  means 
as  labels,  data  sheets  and  trair.ing  require- 
ments, 

and  to  report  to  the  Assistant  Secre- 
tary of  Labor  for  Occupational  Safety 
and  Health  within  270  days  following  es- 
tablishment of  the  Committee.  The  work 
of  the  Committee  was  to  be  ba-sically 
limited  to  chemicals. 

The  Advisory  Committee  began  its  de- 
liberations on  September  19,  1974,  and 
concluded  its  activities  in  Jime  1975.  All 
scheduled  meetings  were  open  to  the  pub- 
lic, and  were  annoimced  in  advance  in 
the  Federal  Register.  The  final  report  of 
the  Committee,  endorsed  by  a  majority 
of  the  Committee  members,  was  trans- 
mitted to  the  Assistant  Secretary  on 
June  6,  1975.  There  were  also  three  mi- 
nority reports  on  various  sections  of  the 
final  report. 

Prior  to  developing  si>ecific  recommen- 
dations, the  Committee  Identified  and 
discussed  several  major  issues.  For  ex- 
ample, the  Committee  considered  ques- 
tions relating  to  classification  systems 
for  hazardous  chemicals  addressing  it- 
self to  what  major  classification  systems 
exist,  their  strengths  and  weaknesses, 
as  well  a  their  basis  of  design,  and  their 
ability  to  meet  the  objectives  and  scope 
of  such  classification  systems.  Further, 
questions  arose  concerning  the  mainte- 
nance, updating,  and  revision  of  classi- 
fication systems,  and  concerning  how  a 
standard  should  accommodate  changing 
technological  developments  affecting  the 
classification  system?  Requirements  smd 
practices  in  these  areas  have  been  well 
established  in  many  Industries  and  by 
professional  associations,  as  well  a  reg- 
ulated by  various  government  agencies 
and  international  agreements.  The  Com- 
mlttee4rled  to  take  cognizance  of  the  ex- 
isting practices  in  arriving  at  its  final 
conclusions.  Among  other  materials,  the 
Committee  also  considered  the  document, 
"An  Identification  System  for  Occupa- 
tionally   Hazardous   Materials,"   which 
was  pr^ared  by  the  National  Institute 
for    Occupational    Safety    and    Health 
(NIOSH) .  A  draft  of  the  NIOSH  docu- 
ment was  given  to  the  Committee  man- 
bers  at  their  first  meeting,  and  they  re- 


ceived    the    final    document     midway 
through  their  deliberations. 

The  basic  premise  of  the  CcHumittee 
In  developing  guidelines  for  categorizing 
and  ranking  hazards  of  materials  and  for 
prescribing  the  required  warnings  by 
labels,  data  sheets  and  training  pro- 
grams, involved  a  total  system  concept. 
This  concept  utilizes  an  integrated  pro- 
gram including  material  safety  and 
health  hazard  information  in  the  formu- 
lation and  implementation  of  an  em- 
ployee training  program.  Some  or  all  of 
the  parts  of  the  system  are  required,  as 
warranted  by  the  potential  hazard  con- 
ditions. Under  the  Committees  recom- 
mendations, the  determination  of  the 
specific  hazard  classification  ranking  of 
a  material,  and  the  implementation  of 
such  items  as  material  safety  data  sheets, 
hazard  plSMiard  systems,  and  labeling 
systems  in  employee  training  and  indoc- 
trination programs,  would  be  the  specific 
responsibility  of  the  employer. 

In  developing  guidelines  for  the  hazard 
classification  and  ranking  of  a  material, 
the  Committee  confined  its  recommenda- 
tions to  three  major  categories  of 
hazards:  flammability.  reactivity,  and 
health.  The  Conunittee  suggested  that 
the  Secretary  cousult  with  other  Federal 
agencies  concerned  with  material  haz- 
ards, such  as  the  Environmental  Protec- 
tion Agency,  the  Consumer  Products 
Safety  Commission,  and  the  Department 
of  Transportation,  to  solicit  information 
that  wotild  be  of  assistance  to  OSHA  in 
the  preparation  of  a  proposal  for  hazard- 
ous materials  labeling. 

The  Committee  recommendatioiis  with 
regard  to  label  requirements  are  exten- 
sive, as  a  label  affords  the  most  immedi- 
ate means  of  informing  an  employee  of 
the  hazards  of  a  particular  material. 

They  are  based  on  the  language  label- 
ing system  developed  by  a  committee  of 
the  Manufacturing  Chemists  Association, 
certain  United  Nations  symbols,  and  cer- 
tain provisions  of  the  regulations  of  the 
Federal  Hazardous  Substances  Act. 

The  Committee  recMnmended  that 
each  employer  prepare  a  material  safety 
data  sheet  to  be  used  in  combination 
with  other  components  of  the  system 
such  as  labels,  placards,  and  employee 
indoctrination  programs  to  provide  em- 
ployers and  employees  with  relevant  in- 
formation on  potentially  hazardous 
materials  and  situations. 

An  indoctrination  program  and  con- 
tinuing employee  training  concerning 
p<^ntial  hazards  is  recommended  by  the 
Committee.  The  indoctrination  program 
and  training  include:  hazard  identifica- 
tion and  recognition,  relevant  symptcnns 
of  disease,  emergency  procedures,  and 
the  necessity  for  accurate  recordkeeping. 
In  addition  to  considering  the  above 
recommendati(ms,  OSHA  has  received 
other  information  related  to  hazardous 
materials  labeling.  The  Health  Research 
Group  submitted  a  petition  on  September 
27,  1976,  requesting  that  OSHA  promul- 
gate a  regulation  which  would  require 
"each  employer  to  post  and  provide  to 
each  employee  representative  a  list  of  the 
generic  names  of  all  chemicals  used  and 


produced  at  the  workplace."  In  additioi:. 
members  of  Congress  have  expressed  m- 
terest  in  this  subject  and  have  suggested 
that  OSHA  initiate  steps  to  issue  a  rep-a- 
lation  requiring  disclosure  to  employee,-; 
of  the  generic  name  of  chemicals  to 
which  they  arc  exposed. 

In  September  1976.  tlie  Committee  on 
Government  Operations  of  the  House  of 
Representatives  issued  a  report  (House 
Report  No.  94-1688)  dealing  with  chem- 
ical dangers  in  the  workplace.  As  one  cf 
its  several  findings  and  conclusions,  the 
Committee  stated  that  "the  Occupational 
Safety  and  Health  Administration  has 
failed  to  implement  section  G'b.MT''  of 
the  Occupational  Safety  and  Health  Act 
which  requires  that  employees  be  <\v- 
prised  of  and  be  protected  from  tlie  haz- 
ards to  which  they  are  exposed."  The 
Report  then  commented  that  OSHA's 
promulgation  of  the  Threshold  Limit 
Value  list  (29  CFR  1910.1000)  as  a  stand- 
ard was  an  Initial  step  that  should  b.^ 
supplemented  by  "regulations  requiring 
labeling,  monitoring,  and  training."  In 
order  to  comply  with  the  intent  i  .' 
the  recommendations  contained  in  the 
Committee  Report.  OSHA  is  publi.sri'  .-. 
this  notice  as  a  preliminary  step  m  tlie 
development  of  a  regulation. 

Accordingly,  Interested  persons  aio  in- 
vited to  submit  written  data,  views,  and 
arguments  concemmg  a  standard  on 
hazardous  materials  labeling.  Commeiit.s 
are  specifically  requested  concerning: 

1.  Whether  a  standard  on  hazardous 
materials  labeling  should  be  Issued  or 
be  included  In  the  Standards  Comple- 
tion Project  or  be  covered  by  another 
mechanism ; 

2.  The  source  for  the  list  or  group  of 
chemicals  to  be  included  in  this  standard 
(the  chemicals  contained  In  29  CFR 
1910.1000.  the  NIOSH  Toxic  Substances 
List,  or  other  source) ;  ^ 

3.  Each  section  of  the  advisory  com- 
mittee recommendatl(»is; 

4.  Suitable  alternatives  to  the  recom- 
mendations of  the  advisory  committee; 

5.  The  national  Institute  for  Occupa- 
tional Safety  and  Health  document,  "An 
Identification  System  for  Occupati"nal!y 
Hazardous  Materials;" 

6.  The  obligation  of  an  employer  to 
determme  the  hazards  related  to  the  ma- 
terials to  which  his  employees  are  ex- 
posed; 

7.  Criteria  for  establishing  categories 
of  hazards; 

8.  Whether  the  contents  of  the  labels 
should  be  in  the  nature  of  a  warning  or 
con  tarn  descriptive  information  concern- 
ing the  hazards  of  each  material; 

9.  Appropriate  training  requirements 
and  other  means  of  informing  the  em- 
ployee; 

10.  The  listing  of  generic  names  for 
trade  name  substances  covered  by  the 
regulation; 

11.  Supported  cost  data  of  the  esti- 
mated costs  of  coming  Into  ccHnidlance 
with  the  recommendations  of  the  ad- 
visory commlUee; 

12.  The  relationship  of  an  OSHA 
standard  cm  hasardous  materials  labd- 
Ing  with  the  authority  and  regulatioDa 
of  DOT,  CPSC,  and  EPA;  and 
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13.  Any  other  related  Issues. 

Communications  must  be  submitted  by 
March  29.  1977  to  the  Docket  Officer. 
OSHA,  New  Department  of  Labor  BIdg., 
200  Constitution  Avenue,  NW,  Wash- 
ingt<Hi.  D.C.  20210.  The  submissions  win 
be  available  for  public  inspection  and 
copying  at  the  above  locatioQ. 

The  recommendations  of  the  Stand' 
ards  Advisory  Committee  on  Hazardous 
Materials  Labeling  will  be  available  for 
inspection  and  copying.  upoQ  request,  at 
any  of  the  following  addresses: 

Nationai.  Ofpic* 

Department  of  Labor-OSHA,  Room  N3620.  200 
Constitution  Ave.,  N.W..  Washington.  DC. 
20210. 

Regional  Offices., 

REGION    I 

VS.  Department  of  Labor,  Occupattonal 
Safety  and  Health  Administration,  JFK 
Federal  Building,  Room  1B04 — Oovemment 
Center,  Boston.  Massachuetts  02203. 

REGION    n 

VS.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  1616 
Broadway  (1  Astor  Plaza).  Room  8445,  New 
York,  New  York  10036. 

REGION  ni 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Adminlstiatlon.  Gate- 
way BiUldlng— 8uit«  3100.  SftSS  Market 
Street,   Philadelphia,   Pennsylvania   19104k 

REGION    IV 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration.  1378 
Peach  tree  Street,  N.E. — Suite -687,  Atlanta, 
Georgia  30309. 

RXGION   V 

VS.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  230 
South  Dearborn  Street.  32nd  Floor — ^Room 
3263,  Chicago,  Illinois  60604. 

BECION  VI 

VS.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration.  666 
OrlfBn  Square  Building.  Room  602,  Dallas, 
Texas  75202. 

REGION  vn 

VS.  Department  of  Labor,  Occupational 
Safety  and  Health  AdmlnlstraUon,  Oil 
Walnut  Street — Room  3000,  Kansas  City, 
Missouri  64106. 

REGION    vm 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  Federal 
BuUdlng— Room  16010.  1061  Stout  Street. 
Denver,  Colorado  80294. 

REGION  iz 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Admlnletratlon.  M70 
Federal  Building.  460  Golden  Gate  Av»- 
iHiie— Box  36017,  San  Franclaoo,  California 
94103. 

REGION   X 

UJ3..  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  Federal 
QOoe  BuHdtng,  Room  6048,  909  First  Ave- 
nue, Seattle,  Washington  98174. 

This  advance  notice  of  proposed  rule- 
"«^v«"g  Is  Issued  under  sections  6  and  8 
of  the  Occupational  Safety  and  Health 
Ad  of  1970  (84  Stat.  1593, 1599:  29  UJB.C. 
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655,'  657)  and  Secretary  of  Labor's  Order 
No.  8-76  (41  FR  25059). 

Signed  at  Washington,  D.C,  this  19^1 
day i  of  January,  1977. 

Morton  Corn, 
Assistant  Secretary  of  Labor. 

|FR  Doc.  77-2377  Filed  l-25-77;4:17  pm] 


[  29  CFR  Part  1910  ] 

[Docket  No.  OSH-llA] 

bcCUPATIONAL  NOISE  EXPOSURE 

Availability  of  Post-Hearing  Comments  and 
Additional  Information  on  Economic  Im- 
pact Analysis;  Limited  Comment  Period 

Pursuant  to  notices  published  in  the 
Federal  Register  on  June  18,  1976  (41 
FR  24718)  and  August  6,  1976  (41  FR 
32912),  an  informal  hearing  was  con- 
vened on  September  21,  1976  concerning 
the  economic  impact  analysis  (EIA>  of 
the  proposed  standard  on  occupational 
noLse  exposure,  and  related  issues  as  set 
forth  in  the  notices.  The  hearing  ex- 
tended through  October  8.  1976.  at  which 
time  Administrative  Law  Judge  Jean 
Greene  who  had  presided  at  the  hearing, 
announced  that  the  record  would  re- 
main open  for  receipt  of  post-hearing 
conunents  for  a  period  of  60  days. 

During  the  hearing,  OSHA  received 
ma^iy  requests  for  information  which 
was  not  contained  in  the  economic  im- 
pact analysis  Itself,  but  which  was  re- 
lated to  Its  preparation.  OSHA's  repre- 
sentative at  the  hearing  noted  that  all 
reqtiests  for  additional  material  would 
be  taken  under  advisement  by  the 
agency,  and  that  a  decision  would  be 
forthcoming  with  regard  to  such  mate- 
rial 

As  was  discussed  at  the  hearing,  it 
wo«ld  require  substantial  additional 
funding  and  effort  to  provide  the  re- 
quested information  for  the  record.  Much 
of  the  requested  information  could  not  be 
made  public  by  the  contractor  because  it 
was  obtained  pursuant  to  pledges  of  con- 
fidentiality. Moreover  OSHA  cannot 
make  such  information  available  because 
OSHA  does  not  have  it  in  its  possession 
or  (Control.  With  regard  to  requested  data 
the  release  of  which  would  not  breach 
any  pledges  of  confidentiality,  OSHA  has 
decided  to  take  steps  to  supply  such 
data  for  the  record,  and  has  contracted 
with  Bolt  Beranek  and  Newman,  Inc., 
(BBN),  the  contractor  for  the  EIA,  to 
make  It  available. 

In  addition,  BBN  has  prepared  a  post- 
hearing  comment,  which  discusses  cer- 
tain issues  that  arose  at  the  hearing, 
particularly  those  areas  of  the  EIA  which 
have  engendered  the  most  comment  This 
post-hearing  comment  Is  now  available 
for  Inspection  and  copying  at  the  fol- 
lowing address : 

Tedhnlcal  Data  Center  (Docket  No.  OSH- 
llA),  Room  N-3620,  Occupational  Safety 
and  Health  Administration,  U.S.  Depart- 
taent  of  Labor,  3rd  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 

The  BBN  post-hearing  comment  In- 
cludes data  requested  at  the  hearing 

li 


which  can  be  furnished  without  com- 
promising BEN'S  pledges  of  confidenti- 
ality 

OSHA  recognizes  that  participants  at 
the  hearing  may  wish  to  comment  on 
the  additional  information  contained  in 
BBN's  post-hearing  comment.  Therefore, 
OSHA  hereby  reopens  the  comment 
period  for  the  limited  purpose  of  permit- 
ting participants  at  the  hearing  to  com- 
ment upon  the  BBN  post-hearing  com- 
ment, for  a  period  of  30  days.  Comments 
must  be  submitted  in  quadruplicate  to  the 
above  address,  and  must  be  postmarked 
on  or  before  February  28,  1977. 

At  the  end  of  this  period  the  presid- 
ing Administrative  Law  Judge  wUl  certify 
the  record  of  the  proceeding  to  the  As- 
sistant Secretary  of  Labor  for  Occupa- 
tional Safety  and  Health.  The  proposal 
will  be  reviewed  in  light  of  all  oral  and 
written  submissions  received  as  part  of 
the  record  and  final  action  will  be  taljen 
bEised  on  the  entire  record  developed  in 
this  proceeding. 

(Sec.  6,  Pub.  L.  91-596,  84  Stat.  1593  (29 
U.S.C.  655):  29  CFR  Part  1911;  Secretary  of 
Labor's  Order  No.  8-76.) 

Signed  at  Washington,  D.C,  this  19th 
day  of  January  1977. 

Bert  M.  Conckliw, 
Deputy  Assistant  Secretary  of  Labor 

[FR  Doc.77-2376  PUed  1-19-77:5:06  pm] 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[  36  CFR  Part  66  ] 

RECOVERY  OF  SCIENTIFIC,  PREHISTORIC, 
HISTORIC,  AND  ARCHEOLOGICAL  DATA: 
METHODS,  STANDARDS,  AND  REPORT- 
ING REQUIREMENTS 

Proposed  Guidelines 

On  August  13,  1975,  the  Department  of 
the  Interior  distributed  a  "Statement  of 
Program  Approach"  with  respect  to  its 
responsibilities  under  Pub.  L.  93-291,  the 
Archeological  and  Historic  Preservation 
Act  of  May  24,  1974  (88  Stat.  174.  16 
U.S.C.  Section  469a-l  etseq.;  hereinafter, 
"the  Act").  Comments  have  been -re- 
ceived from  many  Federal  agencies. 
State  Historic  Preservation  OflScers,  and 
members  of  the  public.  Ihe  D^artment 
expects  to  publish  proposed  rulemaking 
with  respect  to  this  aspect  of  the  Act, 
for  comment,  in  the  near  future. 

Many  of  the  comments  received  Indi- 
cate a  need  for  the  Department  to  pro- 
vide substantive  guidance  to  agencies 
that  undertake  to  recover  scientific,  pre- 
historic, historic,  and  archeological  data; 
such  guidance  is  also  contemplated  by 
the  Act.  It  is  the  purpose  of  this  notice 
of  proposed  rulemaking  to  provide  this 
information  as  a  part  of  tlie  Depart- 
ment's proposed  overaU  rulemaking  with 
respect  to  the  Act.  This  guidance  will 
facilitate  the  Department's  coordination 
of  activities  authorized  under  the  Act, 
and  its  reporting  to  Congress  on  the 
scope  and  effectiveness  of  the  program, 
as  required  by  sectkxi  S(c)  of  the  Act. 
It  will  also  help  guarantee  the  untform 
high  quality  of  reports  submitted  to  the 


Department  pursuant   to   the  require- 
ments of  section  3(a)  of  the  Act. 

The  Act  provides  Federal  acrencies  with 
a  method  of  mitigating  impacts  of  ttielr 
undertakings  upon  those  hlst<Mic  proi>- 
ertles  that  contain  scientific,  pr^lstorlc, 
historic,  or  archeological  data.  This 
method,  data  recovery,  is  not  the  only 
method  that  may  be  properly  applied  In 
order  to  mitigate  project  impacts  identi- 
fied through  the  process  prescribed  by 
the  National  Environmental  Policy  Act 
of  1969  (Pub.  L.  91-190,  herelnsrfter. 
"NEPA").  Actions  that  preserve  historic 
properties  in  place  are  usually  preferable 
to  the  preservation  of  data  alone  through 
data  recovery  activities,  both  because 
such  Eictions  usually  extend  the  useful 
lives  of  the  properties  and  their  data  and 
because  they  often  are  less  costly.  The 
activities  authorized  by  the  Act  must  also 
be  understood  as  applicable  only  to  the 
mitigation  of  project  impacts  on  the  data 
or  research  value  of  historic  properties, 
not  on  those  historic  or  cultural  at- 
tributes that  are  not  data  related.  For 
example,  the  Act  does  not  pertain  to  ac- 
tlons  that  may  be  appropriate  imder 
NEPA  or  the  National  Historic  Preser- 
vation Act  of  1966  (Pub.  L.  89-665;  here- 
inafter, "NHPA")  to  preserve  the  histori- 
cal or  cultural  meaning  or  integrity  of  a 
property  to  a  neighborhood,  community, 
or  group. 

In  order  to  ascertain  when  appUcation 
of  the  Act  to  Impact  mitigation  activities 
may  be  appropriate,  and  to  apply  its  pro- 
visions wisely,  it  is  necessary  that  the 
planning  steps  required  by  NEPA,  NHPA, 
and  Executive  Order  11593  be  taken  be- 
fore the  Act  is  invoked;  the  Act  is  not  a 
substitute  for  these  planning  authorities. 
It  is  also  obvious  that  before  data  can  be 
recovered  under  the  terms  of  the  Act, 
the  districts,  sites,  buildings,  structures, 
and  objects  that  contain  or  represent 
such  data  must  be  carefully  located  and 
identified.  Accordingly,  Appendix  B  is 
provided  setting  forth  the  Department's 
general  guidelines  for  the  location  and 
identification  of  historic  properties. 

It  Is  the  poUcy  of  the  DecKortment  of 
the  Interior,  whenever  practicable,  to  af- 
ford the  public  an  opportunity  to  par- 
ticipate in  the  rulemaking  process.  Ac- 
cordingly, interested  persons  may  sub- 
mit written  comments,  suggestions,  or 
objections  regarding  these  proposed 
guidelines  to  the  Chief,  Office  of  Archeol- 
ogy and  Historic  Preservation,  National 
Park  Service,  U.S.  Department  of  the 
Interior,  Washington,  D.C.  20240  on  or 
before  March  14, 1977. 

Under  the  terms  of  the  Act,  these 
guidelines  are  a  Department  of  the  In- 
terior responsibility.  The  budget  implica- 
tions of  the  Act  for  other  Federal  agen- 
cies have  been  presented  to  the  Office  of 
Management  and  Budget  for  coordina- 
tion therewith.  It  is  hereby  certified  that 
the  economic  and  infiationary  impacts 
of  these  proposed  guidelines  have  been 
carefully  evaluated  in  accordance  with 
Executive  Order  11821.  The  impact 'will 
be  minor  and  preparation  of  an  inflation 
Impact  statement  is  not  required. 
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This  rulemaktaig  Is  devel(^3ed  under 
the  authority,  inter  atta,  ot  section  5(c) 
of  the  Archeological  and  Historic  Pres- 
ervation Act  at  1974.  16  n.S.C.  S  469ar-3 
et  seg  (1970  ed.) .  In  consideration  of  the 
foregoing,  it  is  proposed  to  amend  Chap- 
ter 1  of  Title  36,  Code  of  Federal  Regula- 
tions, to  add  a  new  Part  66  as  follows: 

PART  66 — RECOVERY  OF  SCIENTIFIC, 
PREHISTORIC  HISTORIC  AND  ARCHE- 
OLOGICAL DATA:  METHODS.  STAND- 
ARDS. AND  REPORTING  REQUIRE- 
MENTS 

Sec. 

66.1  Definitions. 

66.2  Data  recovery  operations. 

66.3  I>rotectlon  of  data  and  materials. 

66.4  Provision  of  reports  to  the  Department. 
Appendix  A:  Format  standards  for  final  re- 
ports of  data  recovery. 

Appendix  B:  Ouidellnes  for  the  location  and 
Identification  of  historic  pr(^>ertle8  con- 
taining scientific,  prehistoric,  historical,  or 
archeological  data. 

Appendix  C:  Professional  qualifications. 

Appendix  D:  Recommendations  for  the  pro- 
curement of  location.  Identification,  and 
data  recovery  programs. 

AtrTHORrrr:  Sections  2ia),  2(c),  2(]),  and 
2(k)  (without  regard  tn  the  last  sentence 
thereof),  49  Stat.  666  (16  VS.C.  462(a),  (c). 
(j),  (k));  Section  5(c>.  88  Stat  174  (16 
U.S.C.  469a-3) . 

§  66.1      Drfinitions. 

(1)  Area  sttbject  to  environmentalim- 
pact  is  that  land  area,  or  areas,  where 
land  may  be  dlsturl>ed,  or  buildings  or 
structures  altered,  or  the  environment  of 
historic  properties  <dianged,  In  such  a 
way  as  to  affect  their  historical  value. 

(2)  Historic  properties  are  sites,  dis- 
tricts, structures,  buildings,  and  objects 
that  may  meet  the  National  Register 
criteria  set  forth  at  36  CPB  60.6,  by  virtue 
of  their  possession  of  one  or  more  kinds 
of  historical  value.  One  kind  of  historical 
value  is  data  or  research  value,  the 
known  or  potential  capacity  of  a  property 
to  provide  information  important  to  the 
reconstruction,  analysis,  and  under- 
standing of  history. 

(3)  History  comprises  the  events,  pat- 
terns, and  processes  of  the  himaan  past, 
including  those  that  have  affected  liter- 
ate societies  and  those  that  have  affected 
pre-literate  or  nonliterate  groups,  whose 
history  is  scHnetimes  referred  to  as  pre- 
history, t 

(4)  Significant  data,  as  used  by  the 
Act,  are  data  that  can  be  used  to  answer 
research  questions,  including  questions  of 
present  importance  to  scholars  and  ques- 
tions that  may  be  posted  in  the  future. 

(5)  Archeological  data  are  data  em- 
bodied in  material  remains  (artifacts, 
structures,  refuse,  etc.)  produced  pur- 
posely or  accidentally  by  hmnsm  beings, 
and  in  the  spatial  relationships  among 
such  remains. 

(6)  Historical  data  are  data  useful  in 
the  study  and  understanding  of  human 
life  during  the  period  since  the  advent  of 
written  records  in  the  area  of  concern. 
The  date  of  inception  of  the  historic  pe- 
riod varies  from  area  to  area  within  the 
United  States. 

(T)  Prehistoric  data  are  data  useful 
to  the  study  and  understanding  of  hu- 


ii.) 


man  life  during  the  prehistoric  period, 
le.,  at  all  time  periods  prior  to  substan- 
tial contact  between  the  native  people 
of  the  United  States  and  literate  soci- 
eties. The  end  point  of  the  pr^istoric 
period  varies  from  area  to  area  within 
the  United  States. 

<8)  Sctenfj^c  dflfa,  as  used  by  the  Act. 
are  data  provided  by  sciences  other  than 
archeology,  history,  and  architecture, 
that  are  relevant  to  an  imderstanding  of 
human  life  during  either  historic  or  pre- 
historic periods.  Ethnographic,  biologi- 
cal, geological,  paleontological,  ecologi- 
cal, and  geophysical  data,  among  others, 
are  often  important  to  the  understanding 
of  the  himian  past. 

(9)  Location  and  identification  study 
is  the  study  necessary  to  determine  the 
locations  of,  and  to  evaluate,  historic 
properties.  At  a  minimum  it  requires 
background  research;  if  existing  data 
are  inadequate  to  permit  the  location  and 
evaluation  of  historic  pr<H>erties,  it  re- 
quires field  Inspection  as  well  (See  Ap- 
pendix B) .  » 

(10)  Data  recovery  is  the  systematic 
removal  of  the  scientific,  prehistoric,  his- 
toric, and/or  archeological  data  that  pro- 
vide an  historic  property  with  its  researcli 
or  data  value.  Data  recovery  may  include 
preliminary  survey  of  the  historic  prop- 
erty or  properties  to  be  affected  for  pur- 
poses of  research  planning,  the  develop- 
ment of  specific  plans  for  research  ac- 
tivities, excavation,  relocation,  prepara- 
tion of  notes  and  records,  and  other 
forms  of  physical  removal  of  data  and 
the  material  that  contains  data  protec- 
tion of  such  data  and  material,  analysis 
of  such  data  and  material,  pr«>aration  o. 
reports  on  such  data  tmd  material,  and 
dissemination  of  reports  and  other  prod- 
ucts of  the  research.  Examples  of  data 
recovery  include  archeological  research 
producing  monographs,  descriptive,  an<i 
theoretical  articles,  study  collections  of 
artifacts  and  other  materials;  architec- 
tural or  engineering  studies  resulting  in 
meastu*ed  drawings,  photogrammetrj-, 
or  photography;  historic  or  anthropo- 
logical studies  of  recent  or  living  human 
populations  relevant  to  the  understand- 
ing of  historic  properties,  and  relocation 
of  properties  whose  data  value  can  be^^t 
be  preserved  by  so  doing. 

(11)  Material  means  actual  objects 
removed  from  an  historic  property  as  a 
part  of  a  data  recovery  program,  includ- 
ing but  not  limited  to  artifacts,  byprod- 
ucts of  human  activity  such  as  flakes  of 
stone,  fragments  of  bone,  and  organic 
waste  of  various  kinds,  architectural  ele- 
ments, soil  samples,  pollen  samples, 
skeletal  material,  and  works  of  art. 

(12)  Principal  Investigator  means  the 
contractor  or  other  person  directly  re- 
sponsible for  a  location  and  identifica- 
tion, or  data  recovery  project. 

<13)  Research  design  is  a  plan,  usually 
generated  by  the  principal  investigator, 
outlining  the  proposed  approach  to  a  lo- 
cation. Identification,  or  data  recovery 
project.  Minimally,  the  design  should 
spell  out  relevant  research  problons,  re- 
search methods,  and  some  predicted  re- 
sults of  the  study.  Research  designs 
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often  modified  as  the  course  of  research 
yields  new  findings. 

(14)  Research  methods  are  proce- 
dures and  techniques  used  to  record,  re- 
cover, and/or  analyze  a  body  of  data  such 

^,    that  conclusions  may  be  drawn  concem- 
mg  research  problems. 

(15)  Research  problems  are  questions 
in  anthropology,  sociology,  geography, 
history,  architectural  history,  art  his- 
tory, and  other  disciplines  of  the  sciences 
and  hiunanitles  that  can  potentially  be 
answered  by  studying  historic  properties. 
Scientific,  prehistoric,  historic  and  ar- 
cheological  data  are  valuable  Insofar  as 
they  are  potentially  applicable  to  the  In- 
vestigation of  research  problems.  Re- 
search problems  are  typically  posed  as 
questions  about  human  behavior, 
thought,  or  history.  Potential  answers  to 
such  questions,  and  the  ways  In  which 
such  possible  answers  may  be  reflected  in 
the  data  content  of  specific  historic 
properties  are  often  spelled  out  in  re- 
search designs  as  hypotheses  and  test 
implications. 

§  66.2      Data  recovery  operations. 

(a)  Data  recovery  program  operations 
carried  out  under  tlw  authcMity  of  the 
Act  should  meet  at  least  the  following 
minimum  standards: 

( 1)  All  operations  should  'oe  conducted 
imder  the  supervlskMi  of  qualified  profes- 
sionals In  the  disciplines  appropriate  to 
the  data  that  are  to  be  recovered.  Quallfl- 
cations  ccMnmonly  required  for  profes- 
sionals are  set  forth  In  Appmdlx  C; 

(2)  The  program  should  be  cMiducted 
In  accordance  with  a  professlmially  ade- 
quate research  design.  This  design  should 
reflect: 

(i>  An  understanding  by  the  prlnctpcil 
Investigator  of  Uie  data  or  research  value 
of  the  property.  This  value  will  normally 
have  been  defined  as  a  result  of  a  loca- 
tion and  Identification  study  as  discussed 
in  Af>pendlx  B. 

(ii)  An  acquaintance  on  the  part  of 
the  principal  investigator  with  previous 
relevant  research,  including  research  in 
the  yldnity  of  the  proposed  undertaking 
and  research  on  topics  germane  to  the 
data  recovery  program  regfutUess  of 
where  such  research  has  been  carried  out. 

(iH)  The  development  of  a  definite  set 
of  research  pr(rt>lems.  taking  Into  suxount 
the  defined  reseandi  value  of  the  prop- 
erty, other  rdevant  research  and  gm«^ 
theory  In  the  social  and  natural  sciences 
and  the  humanities  that  may  be 
pertinent  to  the  data  to  be  rKorered. 

(iv)  A  responsiveness  to  the  need  to 
recover  from  the  property  to  be  investi- 
gated, a  usable  sample  of  data  on  all 
reseairch  problems  that  reflect  Vtxe  prop- 
erty's research  value,  (h*  a  clear  and  de- 
.  fenstble  rationale  for  collecting  data  on 
a  smaller  range  of  problems  at  the  ex- 
pense of  others. 

(V)  Competence  on  the  part  of  the 
principal  investigator  and  his  or  her 
staff  in  the  methods  and  techniques  nec- 
essary to  recover  the  data  contained  in 
the  property,  and  an  intuition  to  utilize 
these  methods  and  techniques  In  the 
nBearcta; ' 
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( 

I 

(3)  The  program  should  provide  for 
adeqjuate  personnel,  facilities,  and  equip- 
ment to  fully  implement  the  res«trch 
design: 

(4)  The  program  should  provide  for 
adeqiHEte  consultation  with  scholars 
whose  research  Interests  would  enable 
them,  to  contribute  to  the  research ; 

( 5 »  The  program  should  employ  meth- 
ods that  insure  full,  clear,  and  accurate 
descriptions  of  all  field  operations  and 
observations,  including  excavation  and 
recording  techniques,  stratigraphic  and/ 
or  associational  relationships  where  ap- 
propriate, significant  environmental  re- 
lationships, etc.  Where  architectural 
characteristics  are  recorded,  such  re- 
cording should  be  consistent  with  the 
standards  published  by  the  Historic 
American  Building  Survey  (HABS)  in 
"Recording  Historic  Buildings,"  by  H.  J. 
McKee  (National  Park  Service,  1970). 
Updated  guidelines  for  recording  archi- 
tectural, engineering,  and  archeologi- 
cal  data  may  be  obtained  from  the  Di- 
rector, OfiSce  of  Archeology  and  Historic 
Preservation,  National  Park  Service; 

(6>  If  portions  or  elements  of  the 
property  under  investigation  can  be  pre- 
served, the  program  should  employ 
methods  that  make  economlcsd  use  of 
these  portions  or  elements.  Destructive 
methods  should  not  be  applied  to  such 
portions  or  elements  if  nondestructive 
methods  are  feasible; 

(7)  The  program  should  result  in  a  re- 
port or  reports  detailing  the  reasons  for 
the  program,  the  research  design,  the 
methods  employed  in  both  fieldwork  suid 
analysis,  the  data  recovered,  and  the 
knowledge  or  insights  gained  as  a  result 
of  the  data  recovery,  with  reference  to 
the  research  design  and  the  research 
VEdue  of  the  property.  The  report  or  re- 
ports should  meet  contemporary  pro- 
fessional standards,  and  should  be  pre- 
pared In  accordance  with  the  format 
guidelines  set  forth  in  Appendix  A; 

i8>  The  program  shotild  provide  for 
adequate  perpetuation  of  the  data  re- 
covered, as  discussed  at  8  66.3.  Care 
should  be  taken  during  ciu^tlcm  and 
handling  of  specimens  and  records  to 
Insure  that  data  are  not  lost  or  deci- 
mated. Provision  must  be  made  for  dis- 
seminating the  report  of  the  program. 
Appropriate  methods  for  dissemination 
of  results  include  but  are  not  limited 
to  publication  in  scholarly  journals, 
monographs,  and  books,  presentation  on 
microfilm  or  microfiche  through  the  Na- 
tional Technical  Information  Service  or 
other  outlets,  and  distribution  in  manu- 
script form  to  State  Historic  Preserva- 
tion Officers  and  other  appropriate  ar- 
chives and  research  libraries.  Reports 
submitted  to  the  Department  of  the  In- 
terior pursTiant  to  section  3(a)  of  the 
Act  will  be  disseminated  as  set  forth  In 
1 66.4,  but  noiuedimdant  Independent 
distribution  is  encouraged.  At  a  mlni- 
muBt,  a  copy  of  each  report  should  be 
provided  to  the  State  Historic  Preser- 
vation Officer ;  and 

(a)  Particularly  when  a  data  recovery 
program  is  conducted  upon  a  potentially 
ccxnplex  historic  property  (e.g.,  a  recent 


town  site;  a  prehistoric  site  that  may 
contain  many  occupation  layers,  ceme- 
teries, or  architectural  remains),  situa- 
tlons  may  arise  or  data  be  encountered 
that  vrere  not  anticipated  in  designing 
the  program.  Adequate  provision  should 
be  made  for  modification  of  the  program 
plan  to  cope  with  unforeseen  discoveries 
or  other  unexj>ected  circumstances. 

(b)  These  guidelines  should  be  re- 
garded as  flexible,  inasmuch  as  (a)  some 
specialized  types  of  data  recovery  (e.g., 
tlie  relocation  of  a  structure  or  object) 
may  not  require  all  the  operations  dis- 
cussed above,  and  (b)  innovative  ap- 
proaches to  data  recovery  should  be  en- 
couraged, as  long  as  these  have  as  their 
purpose  the  basic  purpose  set  forth  in 
section  1  of  the  Act. 

§  66.3      Protection  of  dala  and  materials. 

(a)  Data  recovery  programs  result  In 
the  acquisition  of  notes,  photographs, 
drawings,  plans,  computer  output,  and 
other  data.  They  also  often  result  in  the 
acquisition  of  architectural  elements, 
artifacts,  soil,  bone,  modified  stones, 
pollen,  charcoal,  and  other  physical  ma- 
terials subject  to  analysis,  interpreta- 
tion, and  in  some  Instances  display. 
Analytic  techniques  that  can  be  applied 
to  such  data  and  material  change  and 
improve  through  time,  and  interpretive 
questions  that  may  be  asked  using  such 
data  and  material  also  change  and  de- 
velop. For  these  reasons,  and  to  maintain 
data  and  material  for  public  enjoyment 
through  museum  display,  it  is  important 
that  the  data  and  material  resulting 
from  data  recovery  programs  be  main- 
tained and  cared  for  in  the  public  trust. 

(1)  Data  and  materials  recovered  from 
lands  under  the  jiuisdlctlon  or  control 
of  a  Federal  agency  are  the  property  of 
the  United  States  Giovenunent.  They 
shall  be  maintained  by  the  Govenmient 
or  on  b^alf  of  the  Government  by  qual- 
ified institutions  through  mutual  agree- 
ment. A  qualified  institution  is  one' 
equipped  with  proper  space,  facilities, 
and  personnel  for  the  curatkwi,  ptorage, 
and  maintenance  of  the  recovered  data 
and  materials.  The  exact  nature  of  the 
requisite  spcwje,  facilities,  and  pers(»mel 
will  vary  depending  on  the  kinds  of  data 
and  materials  recovered,  but  in  general 
it  is  necessary  for  a  qualified  institution 
to  maintain  a  loboratory  where  speci- 
mens can  be  cleaned,  labeled,  and  pre- 
served or  restored  if  necessary;  a  secure 
and  fireproof  storage  facUity  organized 
to  insure  orderly  maintenance  of  mate- 
rials; a  secxire  and  fireproof  archive  for 
the  storage  of  photographs,  notes,  etc., 
and  a  staff  capable  of  caring  for  the 
recovered  data  smd  material. 

(2)  Data  recovered  from  lands  not 
under  the  control  or  jurisdiction  of  a 
Federal  agency,  as  a  condition  of  a  Fed- 
eral license,  permit,  or  other  entitlement, 
are  recovered  on  behalf  of  the  people  of 
the  United  States  and  thus  are  the  prop- 
erty of  the  United  Stetes  Government. 
They  should  be  maintained  as  provided 
under  §66.3(1)  (a)  above.  The  non- 
federal provider  of  funds  should  be  pro- 
vided with  copies  of  such  data  upon 
request.  Material  recovered  under  such 
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circumstfiuices  should  be  maintained  in 
the  maimer  prescribed  imder  J  66.3 CI) 
(a)  insofar  as  is  possible. 

(b)  Data  and  material  resulting  from 
a  data  recovery  program  should  be  main- 
tained by  a  qualified  institution  or  insti- 
tutions as  close  as  possible  to  their  place 
of  origin,  and  made  available  for  future 
research. 

(c)  Data  on  architecture  and/or  en- 
gineering characteristics,  recorded  in  ac- 
cordance with  the  standards  discussed 
at  §  66.2.1(e)  above,  should  be  filed  with 
the  Library  of  Congress. 

§  66.4      ProTision  of  reporta  to  the   De- 
partment. 

(a)  Pursuant  to  the  terms  of  section 
3(a)  of  the  Act,  any  Federal  agency  that 
undertakes  a  program  of  data  recovery 
as  authorized  by  the  Act  shall  provide 
the  Department  of  the  Interior  with 
copies  of  the  resulting  reports.  The  De- 
partment shall  make  these  reports  avail- 
able to  the  public. 

(b)  In  order  to  facilitate  public  access 
to  these  reports,  the  Department,  repre- 
sented by  the  Office  of  Archeology  and 
Historic  Preservation,  National  Park 
Service,  has  entered  Into  an  agreement 
with  the  National  Technical  Information 
Service,  which  agreement  provides  for 
the  storage  on  microAche,  and  reproduc- 
tion upon  demand,  of  all  final  reports  on 


data  recovery  programs  either  under- 
taken by  the  Department  or  provided  to 
the  Department  under  the  authority  of 
the  Act. 

(c)  Two  (2>  copies  of  each  final  re- 
port shall  be  filed  with  the  Director, 
Office  of  Archeology  and  Historic  Preser- 
vation, National  Park  Service,  Washing- 
ton, D.C.  20240.  All  final  reports  shall  be 
prepared  in  accordance  with  the  format 
standards  set  forth  in  Appendix  A. 

(d)  In  order  to  facilitate  the  Depart- 
ment's fulfillment  of  its  responsibilities 
under  section  5(c)  of  the  Act,  to  report 
to  Congress  concerning  the  scope  and 
effectiveness  of  the  National  Survey  and 
Data  Recovery  effort,  each  agency  en- 
gaging in  such  activities  shall  also  file 
with  the  Director,  Office  of  Archeology 
and  Historic  Preservation: 

(1)  Two  (2)  copies  of  each  final  report 
on  any  location  and  identification  study, 
regardless  of  whether  the  study  resulted 
in  the  actual  identification  of  historic 
properties; 

(2)  One  (1)    copy  of  each  scope-of- 
work  or  other  description  of  a  proposed 
location  and  Identification  or  drifhir 
covery  program; 

(3)  One  (1)  copy  of  each  contract  let 
for  any  location  and  Identificatloa  <a 
data  recovery  program; 

(4)  Together  with  each  final  report  of 


a  location  and  identification  or  data  re- 
covery progfram,  a  statement  of  the  costs 
incurred  by  the  Federal  Government  in 
the  conduct  of  the  program;  and 

i5)  Together  with  each  final  report  of 
a  location  and  identification  or  data  re- 
covery program,  the  comments  of  at  least 
one  ( 1 '  professional  in  the  field  of  study 
represented  by  the  report,  and  of  the 
State  Historic  Preservation  Officer(s)  in 
whose  State(s)  the  program  tools  place, 
on  the  scope  and  effectiveness  of  the 
program  reported. 

Appendix    A — Format   Standards    roR    Final 
Reports    or    Data    Recovery    Programs 

The  following  format  standards  are  re- 
quired for  reports  provided  to  the  Depart- 
ment of  the  Interior  under  terms  of  section 
3(a)  of  the  Act.  They  are  recommended  for 
otlier  reports  provided  to  the  Department 
pursuant  to  f  66.4.4(a)   as  well. 

1.  Text  and  line  drawings  should  be  clean, 
clear,  and  easily  reproducible. 

2.  Photographs  should  be  original  black 
and  white  positive  prints,  or  high-quality 
reproductions. 

3.  Typescript  should  be  single  spaced 

4.  All  pages  should  be  numbered  in  se- 
quence. 

6.  Form  NTIS-35,  araUable  from  the  Na- 
tional Technical  Information  Serrlce,  U.S. 
Department  erf  Commerce,  Sprlngfleld,  Vir- 
ginia. M181  should  be  enclooed  with  each 
report,  partially  completed  in  aocwdance 
with  the  example  shown  In  Figure  1  below. 
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Appendix  B — Guidelines  fob  thb  Locatiow 
AND  Identification  or  Hist(»ic  Psopxstizs 
Containing  Scientific,  Prehistoric,  His- 
torical, OR  Archrological  Data 

In  order  to  notify  the  Secretary  of  the  po- 
tential loss  or  destruction  of  significant  sclen- 
tlflc,  prehistoric,  historical,  or  archeologlcal 
data  pursuant  to  sections  2.  3  and  4  of  the 
Actv  In  a  manner  that  will  permit  the  Sec- 
retary to  act  effectively  In  response  to  this 
notification,  It  is  necessary  that  the  agency 
provide  appropriate  documentation  concern- 
ing the  nature  and  significance  of  all  historic 
properties,  sublect  to  in->part.  that  may  con- 
tain such  data.  It  is  recommended  that  such 
documentation  bo  generated  by  agencies  In 
the  coxirse  of  their  planning  activities  car- 
ried out  under  the  authorities  of  the  Na- 
tiosal  Environmental  Policy  Act  of  1969 
(Pub.  L.  91-190)  (NEPAK  the  National  His- 
toric Preservation  Act  of  1966  (Pub.  L.  89- 
665  as  amended)  (NHPA>,  Executive  Order 
11593,  and  related  authorities. 

It  Is  Important  that  agencies  understand 
the  relatlon.ship  among  NEPA.  siich  general 
hl.'storlc  preservation  authorities  as  the 
NHPA,  and  tYte  Archeolofrical  and  Historic 
Preservation  Act.  NEPA  mandates  the  eval- 
tiaUon  of  project  Impacts  on  the  entire  en- 
vironment, including  all  kinds  of  cultural 
resources.  One  kind  of  cultural  resource  Ls 
the  historic  property  which  Is  the  concern 
of  the  NHPA  and  E.xecutlve  Order  11593. 
Section  106  of  the  NHPA  sets  forth  specific 
actions  to  be  taken  when  this  kind  of  cul- 
tarttl  resource  is  subject  to  effect.  Some  his- 
toric properties  contain  scientlflc,  prehistoric, 
historical,  and  archeolosical  data;  the 
Archeologlcal  and  Historic  Preservation  Act 
of  1974  provides  mechanisms  for  the  recovery 
Of  such  data  If  and  when  the  planning  proc- 
esses provided  for  by  NEPA,  NHPA,  and  re- 
lated authorities  have  resulted  In  the  con- 
clusion that  data  recovery  constltiites  the 
meet  prudent  and  feasible  method  of  Impact- 
mltlgatlon. 

Identification  of  cultural  resources  is  an 
obvious  prerequisite  to  the  evaluation  of  im- 
pact on  such  resources,  and  to  the  planning 
of  methods  for  the  mitigation  of  such  Im- 
pacts. Identification  of  cultural  resources  in 
general  through  the  NEPA  process  involves 
ft  broad,  general,  interdisciplinary  study  of 
All  those  social  and  cultural  aspects  of  the 
envtroninent,  both  tangible  and  intangible, 
that  may  be  affected  by  the  undertaking. 
Identification  of  historic  properties  requires 
tbe  location  of  those  tangible  places  and 
things  that  may  contain  or  repreeenit  his- 
toric values,  and  sufficient  study  of  these 
properties  to  determine  what  their  values 
are  and  whether  theee  values  are  of  sufficient 
Importance  to  make  the  properties  eligible 
for  the  National  Register  of  Historic  Places. 
In  the  process  of  such  study.  It  should  be- 
come apparent  which  properties  contain  slg- 
nlQcant  aclentlflo,  prehistoric,  historic,  or 
ar^eologlcal  data.  Once  the  undertaking's 
Impact  on  suob  properties  has  been  evalu- 
ated, it  will  then  be  possible  to  ascertain 
whe>ther  data  recovery  constitutes  an  appro- 
priate mitigation  action,  and  It  Is  at  this 
point  that  the  Archeologlcal  and  Historic 
Pieau^atlon  Act  can  be  effectively  utilized. 
The  guidelines  presented  In  this  appendix 
are  tiie  same  as  those  required  to  identify 
properties  eligible  for  taie  National  Register 
of  Historic  Places  pursuant  to  section  106  of 
NHPA  as  amended  and  to  sections  2(a) ,  2(b) , 
aad  (where  applicable)  1(3)  of  Executive 
Order  11603.  Although  prepared  for  publica- 
tion under  these  authorities,  they  are  pre- 
nnted  here  for  the  convenience  of  Federal 
acvoctos  and  other  uaers. 

I.  Oeneral  Conduct  of  t,ocation  and  Iden- 
tification Studies.  Although  the  exact  activl- 
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ties  iieceesary  for  the  Identification  of  historic 
proi»ertlee  will  vary  depending  c«  the  nature 
of  agency  landholdlngs  or  Jurisdiction  and, 
where  applicable,  on  the  nature  of  the  agen- 
cy's undertaking,  the  following  steps  will 
generally  be  appropriate. 

1.  Background  Research  and  Evaluation  of 
Existing  Data. — a.  Since  few  areas  of  the 
Nation  have  yet  been  adequately  surveyed 
for  historic  properties,  current  lists  of  such 
properties  seldom  provide  adequate  informa- 
tion for  full  identification.  Documentary  re- 
seanch  is  the  starting  place  for  any  identifi- 
cation study,  however.  Systematic  study  and 
evaluation  of  documentary  data  v.ill  u?\ially 
permit  predictions  to  be  made  about  tlic 
kinds  of  historic  properties  tliai  may  be  en- 
coxmlered  in  the  area,  and  about  their  pos- 
sible distributions.  Such  study  may  also 
make  it  possible  to  develop  a  broad  evalua- 
tory  framework  within  wliicli  the  signif- 
icance of  particular  propertiee  c.iu  be  Judged. 
Finally,  background  research  may  pinpoint 
some  particular  properties  that  are  already 
adequately  documented  or  properties  that 
are  known  but  need  further  study  to  obtain 
full  documentation.  In  undertaking  back- 
ground research,  answers  to  the  following 
quQBtions  should  be  sought: 

(1)  Are  there  known  historic  properties 
In  tiie  area? 

(2)  Is  knowledge  about  the  presence  or 
absence  of  historic  properties  based  on  a 
survey  or  surveys  carried  out  according  to 
the  standards  set  forth  in  this  appendix? 

(3)  If  not,  to  what  extent  are  survey  data 
lacking? 

(4)  If  the  area  has  not  been  systematically 
surveyed,  what  predictions  can  be  made 
about  the  location  or  kinds  of  historic  prop- 
erties to  be  expected  based  on  data  from 
nearby  surveyed  areas,  from  the  known  his- 
tory of  the  area,  from  tlie  constraints  known 
to  be  imposed  by  the  natiiral  environment, 
etc.? 

(B)  Given  the  known  history  and  pre- 
history of  the  region,  the  social  and  cultural 
concerns  of  its  i)eople,  and  pertinent  State, 
local,  and  regional  plans,  what  kinds  ol 
preservation  and/or  research  priorities  appea* 
to  be  appropriate,  and  what  kinds  of  historic 
properties  might  be  Important  to  the  satis. 
faction  of  these  priorities? 

b.  The  agency  undertaking  a  location  and 
Identification  study,  should  be  vigorous  la 
searching  out  useful  sources  of  data,  and 
should  encourage  Innovative  approaches  la 
their  use  to  predict  the  locations  of  proper, 
ties  and  to  develop  evalutory  frameworks.  It 
must  be  recognized,  however,  that  some  Instl* 
tutlons  and  organizations  that  maintain 
lists,  files,  or  'other  bodies  of  unpublished 
data  are  legitimately  concerned  about  th* 
integrity  of  these  documents  and/or  about 
the  cost  Involved  In  permltttng  their  vme; 
these  concerns  shoud  be  ascertained  and.  it 
legitimate,  honored.  At  least  the  following 
sources  of  background  data  should  be  con- 
sulted: 

(i)  The  State  Historic  Preservation  Officer 
should  be  consulted  with  reference  to  the 
State  Historic  Preservation  Plan  maintained 
by  his  office,  to  obtain  such  data  as: 

(a)  Information  on  properties  listed  in  or 
nconlnated  to  the  National  Register,  prop- 
erties on  other  lists,  inventories,  or  registers 
known  to  the  State  Historic  Preservation 
Officer,  and  properties  on  which  the  State 
has  evaluated  and  unevaluated  survey  data; 

(b)  Information  on  predictive  data  re- 
garding potential  properties  In  the  area; 

(c)  Recommendations  as  to  the  need  for 
surveys  in  the  area; 

(d)  Recommendations  concerning  methods 
that  should  be  used  in  conducting  such  sur- 
veys and  possible  sources  of  professional  ex- 
pertise; 
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(e)  Results  of  any  prevlou-s  surveys  In 
the  area,  and  the  State  Historic  Preservation 
Officer's  comments  thereon;  and 

(f )  Recommendations  concerning  pertinent 
State  or  local  laws  and  policies  concerning 
historic  properties. 

(2)  Basic  published  and  unpublished 
sources  on  local  history,  prehistory,  an- 
thropology, ethnohistory,  and  ecology  should 
be  studied  to  obtain  an  overview  of  the  re- 
gion's potential  historic  property  distribu- 
tions and  research  or  preservation  values. 

(3)  The  National  Register  and  other  lists 
or  files  of  data  on  historic  properties  should 
be  con.sulted.  Tlie  NationtJ  Register  Is  pub- 
lished in  its  entirety  in  the  Federal  Register. 
usually  in  February  of  each  year;  additions 
are  piibLshed  regularly  in  the  Federal  Rec- 
iSTEH.  The  most  recent  full  publication  and 
subsequent  additions  should  be  consulted 
to  determine  whether  any  properties  exist  in 
an  area  to  be  affected  by  a  Federal  under- 
taking. Tlie  National  Register  listings  are  also 
accompanied  by  a  list  of  properties  In  both 
Federal  and  nonfederal  ownership  which  have 
been  determined  to  be  eligible  for  incltislon 
as  well  as  a  list  of  pending  nominations.  The 
catalogs  of  the  Historic  American  Buildings 
Survey  and  the  Historic  American  Engineer- 
ing Record  maintained  by  the  National  Park 
Service,  and  any  similar  surveys  and  pub- 
lished re{K>rts  should  be  utilized.  State,  uni- 
versity, or  professional  society  historians, 
architects,  architectural  historians,  and 
archeologists,  and  local  organizations  may 
also  have  registers,  Inventories,  catalogs,  or 
other  lists  of  sites  or  areas  with  known  or 
presumed  historic  values. 

(4)  Persons  with  first-hand  knowledge  of 
historic  properties  and/or  their  historic 
■.alue.s  should  be  interviewed  where  feasible 
and  appropriate.  Such  Interviews,  and  a 
proper  respect  for  the  opinions  expressed  by 
those  Interviewed,  are  of  particular  impor- 
tance where  properties  of  cultural  impor- 
tance to  local  communities  or  social  groups 
may  be  involved.  Oral  data  should  be  elicited 
and  recorded  using  existing  professional 
methods  such  as  those  prescribed  by  the 
Oral  History  Association,  Box  13734,  N.T.  Sta- 
tion. Denton.  Texas  76203. 

c.  Background  research  should  be  under- 
taken by  or  under  the  supervision  of  pro- 
fessional historians,  architectural  historians, 
historical  architects,  and/or  archeologists.  It 
will  often  be  necessary  to  draw  upon  the 
services  of  specialists  such  as  ethno-his- 
torians,  anthropologists,  soolologiats.  and 
cultural  geographers  to  make  full  use  of 
documentary  data. 

2.  Field  Inspection.  If  review  and  evalua- 
tion of  existing  Information  fails  to  produce 
complete  data  based  upon  prior  professional 
examination  of  the  area  subject  to  environ- 
mental impact,  then  the  background  re- 
search should  be  supplemented  by  direct  ex- 
amination of  the  area  of  concern. 

a.  Staff  and  Planning.  Field  inspection 
usually  can  be  performed  only  by  profes- 
sional historians,  archeologists,  architectural 
historians,  and  historical  architects.  It  will 
sometimes  be  necessary  or  useful  to  call 
upon  additional  specialists  to  deal  with  par- 
ticular characteristics  of  the  area.  For  ex- 
ample, If  Industrial  properties  are  present 
the  services  of  an  industrial  historian  or  an 
Industrial  archeologlst  may  be  appropriate, 
and  if  the  continuing  ways  of  life  of  local 
Boclal  or  ethnic  groups  are  important  to 
understanding  hlstcM'lc  pn(q>ertle8,  social  or 
cultural  anthropologists  and  folklorists  may 
be  necessary  additions  to  the  staff.  If  pale- 
ontologlcal  materials  are  likely  in  cultural 
context  (I.e.  in  association  with  cultural 
material)  the  services  of  a  professional  pale- 
ontologlait  would  be  necessary.  The  axaci 
nature  of  the  appropriate  staff  will  depend 
on  the  kinds  of  data  that  can  be  expected 
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to  occur.  For  example,  it  is  obviously  unrea- 
sonable to  employ  an  architectural  historian 
In  the  absence  of  buildings  or  structures. 

The  nature  of  the  area  will  also  affect  the 
kinds  of  methods  that  must  be  employed. 
Urban  areas  and  niral  areas  require  different 
approaches.  Terrain,  vegetation,  land  owner- 
ship and  other  factors  will  also  affect  the 
time  required  to  conduct  an  Inspection  and 
the  kinds  of  techniques  that  will  be  required 
to  complete  It.  For  example,  if  few  Indica- 
tions of  archeologlcal  sites  are  likely  to  ap- 
pear on  the  surface  of  the  ground  due  to 
vegetation,  alluvlation.  or  other  factors,  it 
will  probably  be  necessary  for  archeologists 
to  undertake  subsurface  testing  both  to 
locate  sites  and  to  obtain  sufficient  infor- 
mation for  evaluation  purposes. 

Agencies  planning  field  inspection  should 
take  factors  such  as  the  above  into  account 
in  preparing  work  plans,  and  should  consult 
with  the  Secretary,  the  Stete  Historic  Preser- 
vation Officer,  and/or  other  qualified  persons 
or  groups  to  determine  exactly  what  special 
approaches  may  be  necessary. 

Adequate  records  must  be  kept  of  all  field 
Inspections  to  clearly  indicate  what  lands 
were  inspected,  the  degree  of  intensity  with 
which  they  were  inspected,  the  kinds  of 
historic  properties  sought,  all  historic  prop- 
erties recorded,  and  any  factors  that  may 
have  affected  the  quality  of  the  observations, 
b.  Levels  of  field  inspection:  The  intensity 
of  field  inspection  In  advance  of  an  under- 
taking should  be  commensurate  with  the 
projected  impact  of  the  undertaking. 

An  undertaking  whose  only  effects  will  be 
Indirect  and  diffuse — for  Instance  an  under- 
taking whose  sole  effect  will  be  to  permit  gen- 
eralized population  growth  in  a  large  area — 
will  generally  require  a  systematic  sample 
recotmaissance,  or  some  other  less  intensive 
field  inspection  than  will  an  undertaking 
having  definable  direct  Impacts. 

The  level  of  project  planning  will  also 
affect  the  nature  of  field  inspection  under- 
taken; at  an  early  level  of  planning,  when 
many  options  are  open  for  location  of  project 
facilities,  low-intensity  reconaissance  may  be 
appropriate  to  provide  planning  guidance; 
when  alternative  project  locations  have  been 
reduced,  a  much  more  intensive  survey  will 
usually  be  necessary. 

Although  many  different  types  of  field  in- 
spections may  be  appropriate  in  different 
situations,  such  inspections  generally  fall 
into  two  types:  reconaissance  survey  and  in- 
tensive stirvey. 

3.  Beconnaissance  Survey — Full  Identifica- 
tion of  historic  properties  for  purposes  of 
determination  of  eligibility  and  detailed 
planning  normally  requires  that  an  Intensive 
survey  be  conducted  as  discussed  at  section 
1.4  of  this  appendix.  Some  agencies  however, 
may  find  it  helpful  to  their  planning  activi- 
ties to  conduct  reconnaissance  survey?  In 
order  to  obtain  preliminary  or  predictive 
data  on  the  distribution  and  nature  of  his- 
toric properties.  Reconnaissance  survey  is 
designed  to  provide  a  general  impression  of 
an  area's  historic  properties  and  their  values, 
and  Involves  small-scale  field  work  relative 
to  the  overall  size  of  the  area  being  studied. 
Although  reconnaissance  survey  will  seldom 
if  ever  provide  sufficient  data  to  insure  Iden- 
tification of  all  historic  properties  in  an  area. 
It  should  make  it  possible  to  identify  obvious 
or  well-known  properties,  to  check  the  exist- 
ence and  condition  of  properties  tentatively 
identified  or  predicted  from  background  re- 
search, to  Identify  areas  where  historic  prop- 
erties are  obviously  lacking,  and  to  indicate 
where  certain  kinds  of  properties  are  likely 
to  occur,  thus  making  possible  a  more  In- 
formed and  efficient  intensive  survey  at  a 
later  stage  in  planning. 


In  areas  of  potential  direct  Impact  from 
Federal  undertakings,  reconnaissance  stirvey 
should  be  used  only  as  a  preliminary  to  an 
Intensive  survey,  unless  the  reconnaissance 
reveals  that  it  is  impossible  or  extremely  un- 
likely   for    historic    properties   to   occur    In 
the    area.    In    areas    of    potential    Indirect 
impact,    reconnaissance    may    provide    suf- 
ficient data  to  permit  an  agency  to  evaluate 
its   possible    In^acts   and   to   develop   plans 
to  assist  local  agencies  in  avoiding  or  miti- 
gating such  Impacts.  In  cases  where  a  Fed- 
eral agency  intends  to  license  or  permit  a 
State,  local,  or  private  undertaking,  partic- 
ularly If  the  undertaking  Involves  large  land 
areas,    a-  reconnaissance    may    provide    the 
agency  with  sufficient  information  to  permit 
the  development  of  protective  stipulations  in 
the  permit  or  license.  An  agency  that  partici- 
pates  in  many  small-scale  undertakings  in 
a  large  region  may  find  It  useful  to  under- 
take a  reconnaissance  of  the  region  in  order 
to  develop  a  basis  for  making  decisions  about 
the  need  for  Intensive  surveys  on  Individual 
projects,  or  to  obtain  guidance  in  the  kmds 
of    st.rvey    activities    that    may    be    needed. 
Although  a   reconnaissance  survey  will   not 
ordinarily  provide  sufficient  data  to  Insure 
identification  of  all  historic  properties  under 
the  Jurisdiction  or  control  of,  or  subject  to 
Impact  by  a  Federal  agency,  it  may  be  a 
very  useful  tool  for  effective  agency  plan- 
ning.  A  reconnaissance  survey   Is  preceded 
by   adequate   background   research   as   dis- 
cussed above.  In  the  field  an  effort  is  made 
to  gain  a  sufficient  impression  of  the  area 
under    consideration,    and    its    cultural    re- 
sources,   at    least   to   permit   predictions   to 
be  made  about  the  distribution  of  historic 
properties  within  the  area  and  the  potential 
significance   of   such   properties.   For   small 
areas,    a    superficial    visit    to   the    area    by 
professionals    In    pertinent    disciplines    (ar- 
chitectural  historians,  historians,   archeolo- 
gists, and  others  whose  expertise  is  appro- 
priate  to   the   study   of   the    area)    may   be 
sufficient  for  reconnaissance  purposes.  Such 
a  reconnaissance  should  provide  an  Informed 
general   opinion  about  the  kinds  of  prop- 
erties that  might  be  encountered  and  the 
appropriate  methods  to  be  used  in  complet- 
ing an  intensive  survey  If  such  a  survey  Is 
necessary.  For  larger  areas,  a  more  system- 
atic approach   to  reconnaissance  survey   is 
visually  necessary.  For  archeologlcal  resources 
this   usually    involves    the    detailed    inspec- 
tion of  selected  lands  representing  a  statis- 
tically valid  sample  of  the  entire  area,  from 
which  projections  can  be  made  to  the  entire 
area.  Comprehensive  drive-through  or  walk- 
ing  Inspections  of  architecturally  significant 
resources  or  at  least  spot-checks  of  various 
neighborhoods,  within  the  area,  are  appro- 
priate for  the  characterization  of  architec- 
tural resources  in  such  a  reconnaissance.  Co- 
ordination In  the  field  with  local  parties  In- 
terested In  or  knowledgeable  about  the  area's 
history  and  historic  properties  is  appropri- 
ate  during   a   reconnaissance   as   during   an 
Intensive  survey. 

4  Intensive  Survey.  An  intensive  survey 
is  a  systematic  detailed  field  inspection  done 
by  or  under  the  supervision  of  professional 
architectural  historians,  historians,  archeol- 
ogists, and /or  other  appropriate  specialists. 
This  type  of  study  Is  usually  required  to 
determine  the  significance  of  properties  and 
their  eligibility  for  listing  In  the  National 
Register.  It  is  preceded  by  adequate  back- 
ground research  as  discussed  al>ove.  All  dis- 
tricts, sites,  buildings,  structures,  and  ob- 
jects of  possible  historical  or  architectural 
value  are  examined  by  or  under  the  super- 
vision of  a  professional  historian,  archi- 
tectural historian,  or  historical  architect. 
Persons  knowledgeable  In  the  history,  pre- 


history,  and  folkways  of  the  area  are  inter- 
viewed by  or  under  the  supervision  of  a  pro- 
fessional historian,  ethnohlstorlan,  cviltural 
anthropologist,  or  folklorlst.  The  surface  of 
the   land   and   all   districts,  sites,   buildings, 
and  objects  of  possible  archeologlcal   value 
are  Inspected  by  or  under  the  suoervlsion 
of   a   professional   archeologlst.   Historic   ar- 
cheologists are  employed  where  historic  sites 
are  likely,  prehistoric  archeologists  are  used 
If  prehlstsoric  sites  are  probable.  Systematic 
subsurface  testing  Is  conducted  if  necessary 
to  locate  or  obtain  full  descrlotlve  and  eval- 
uative data.  Documentary  data  necessary  to 
the  evaluation  of  specific  properties  are  com- 
piled  and    analyzed.    A   systematic   effort    Is 
made  to  identify  all   properties  within   the 
area  of  concern  that  might  qualify  for  the 
National   Register,  and  to  record  sufficient 
information  to  permit  their  evaluation.  All 
historic     properties     should     be     evaluated 
aeainst   the  criteria  established   at   36  CPR 
CO  6.  and  supporting  documentation  should 
be  develooed  with   reference  to  the  stand- 
ards published  In  the  Federal  Recistek  for 
comment  on  April  27,   1976,   as  36  CPR  63. 
Appendix  A.  Since  the  precise  kinds  of  field 
activities  necessary  to  identify  historic  prop- 
erties vary   among   the  different  regions  of 
the  United  States,  It  Is  vital  that  agencies 
preparing    to    undertake    intensive    surveys 
'consult  with  the  State  Historic  Preservation 
Officer    and    other    sources    ot    professional 
guidance     In    developing    plans    for    such 
surveys. 

II.  Special  Considerations  xoith  respect  to 
Submerged  Lands.  For  submerged  lands  doc- 
umentary research  by  qualified  researchers 
may  serve  to  indicate  the  need  for,  and 
recommended  location  of.  physical  and  or 
electronic  surveys  for  submerged  archeologl- 
cal sites  and  sunken  vessels.  Because  of  the 
specialized  nature  and  problems  attending 
underwater  survey  activities,  agency  officials 
may  wish  to  determirie  specific  survey  pro- 
cedures in  consultation  with  the  Director, 
Office  of  Archeology  and  Historic  Preserva- 
tion, National  Park  Service,  Washington. 
DC.  20240. 

III.  Documenting  Location  and  Identifica- 
tion Studies.  The  nature  and  level  of  sjjeclflc- 
ity  required  in  documenting  a  location  and 
Identification  study  will  vary  somewhat  with 
the  scope  and  kind  of  undertaking  (If  any) 
for  which  the  study  Is  conducted,  the  kinds 
of  information  already  on  hand  about  the 
area  being  studied,  and  other  factors.  In  gen- 
eral, however.  It  is  necessary  to  document  the 
methods  used  In  conducting  the  study,  the 
assumptions  that  guided  the  application  of 
the  methods,  the  results  of  applying  the 
methods,  and  any  deficiencies  in  these  re- 
sults that  may  have  arisen  from  the  applica- 
tion or  misapplication  of  the  methods.  Typi- 
cally, the  deport  of  a  location  and  Identifica- 
tion study  Ehould  contain  the  following 
t>"pes  of  Information. 

1.  Description  of  the  study  area.  Bound- 
aries of  the  area  should  be  Indicated  and 
the  rationale  used  In  defining  the  twundarles 
should  be  presented.  Topographic  and  envi- 
ronmental characteristics  that  might  affect 
the  distribution,  significance,  or  preserva-* 
tion  of  historic  properties  should  be 
described. 

2.  Background  research  and  preparation. 
Documentary  data  and.  where  relevant,  data 
from  oral  sources  pertinent  to  the  study 
should  be  discussed  and  evaluated.  Sources 
utilized  should  be  Identified,  and  methods 
of  analysis  presented  and  discussed.  Back- 
ground data  should  be  analysed  in  such  a 
way  as  to  form  a  basis  for  planning  hny 
necessary  field  Investigations,  and  for  evalu- 
ating the  significance  of  properties  that  may 
Ije  discovered.  Accordingly,  the  researcher 
should  indicate  a  familiarity  not  only  with 
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'teal  history  and  prehistory,  but  also  with 
■he  prolessional  literature  in  history,  archl- 
ecture.  anthropology,  archeolcgy,  or  other 
cilacipline«  that  may  provide  bases  for  evalu- 
uiinf  hisTcric   properties. 

3.  hcf'Sarcii  Desiirn.  The  report  should  also 
'Ct  forth  the  research  design  or  plan  of  study 
'hat  guided  the  work,  discussing  what  sorts 
1 1  btstoric  properties  were  expected  In  the 
r.rea.  what  historic  values  they  might  rep- 
■eserit.  and  what  strategies  were  to  be  em- 
1  loyfd  in  seeking  the  resources.  Often  It  will 
^)e  possible  to  make  spenfic  predictions  about 
vhat  kinds  of  properties  can  be  expected  in 
The  f.eld  and  how  they  ought  to  appear.  The 
reeeercher  should  also  set  forth  any  bla^es 
'>r  sources  of  error  that  can  be  identified  as 
navtng  potentially  influenced  the  results  of 
the  study.  For  example  researchers  trained 
specifically  In  prehistoric  archeology  may  be 
vinable  to  accurately  observe  historic  prcp- 
•  rtles:  if  this  bias  Is  not  corrected  by  adding 
an  nmorlan,  historic  archeologlst,  or  archi- 
tectural historian  to  the  study  team.  It 
bbotild  be  explicitly  acknowledged  In  the  re- 
port as  a  po-!>lble  source  of  error. 

4.  Field  Inspection.  The  composition  of  the 
f-eld  study  team  should  be  presented.  An 
aKempt  should  be  made  to  Insure  that  all 
pertinent  professional  disciplines  are  repre- 
sented In  this  team.  Names  and  qualifications 
of  team  members  and  consultants  should  be 
preeented  and  their  duties  discussed.  It  Is  the 
researchers  obhgatlou  to  employ  persons  and 
methods  that  will  in.sure  the  accurate  recog- 
nition of  all  classes  of  historic  properties. 
Methods  used  In  seeking,  observing,  and 
recording  historic  properties  should  be 
.lekrly  set  forth  The  extent  to  which  the 
study  area  was  fully  covered  by  Insoectors  on 
foot  should  be  presented,  textually  and  or 
\islng  maps  and  charts.  Any  portion  of  the 
am  not  Inspected,  or  inspected  at  a  lower 
level  of  Intensity,  should  be  Indicated  and 
(Uscusaed.  On-the-ground  »ubservatlonal 
procedures  should  be  presented. 

A.  In  reporting  the  Inspection  of  lands 
thought  to  contain  nonstructural  historic 
properties,  or  structures  In  ruins,  the  follow- 
ing should  normally  be  discussed: 

(1)  How  surveyors  were  distributed  over 
tta«  study  area,  how  far  apart  they  were 
placed  and  in  what  directions  they  walked: 

(3)  What  signs  of  historic  and/or  prehis- 
toric activity  surveyors  were  instructed  to 


(3)  What  special  techniques,  If  any,  were 
to    seek    special    kinds    of    properties 

thought  to  occur  In  the  area  (e.g..  rock  art, 
standing  structures),  and/or  to  cope  with 
^Mclal  dlfflcultleb  (e.g.,  pavement,  heavy 
brush,  overburden) : 

(4)  II  subsurface  testing  was  done,  under 
what  conditions  it  was  done,  what  techniques 
wore  used,  and  where  it  was  done:  and 

«)  U  less  than  the  entire  area  was  In- 
Bp«cted,  a  sampling  design  should  be  pre- 
sented and  Justified.  . 

b.  In  reporting  the  Inspection  of  lands 
oontalnlng  buildings,  and/or  structures,  the 
following  should  normally  be  discussed: 

<J)  How  surveyors  covered  the  area — by 
-foot,  auto,  etc.: 

(2)  Whether  surveyors  proceeded  Individ- 
ual y  or  as  teams: 

(3)  Intensity  of  inspection  of  properties: 
<tM  the  Inspection  address  only  facades?  ex- 
taartors?  interiors? 

(4)  How  much  of  the  area  was  covered  at 
a  time;  did  the  inspection  cover  the  entire 
araa,  proceed  In  stages,  or  cover  only  a  por- 
tion? The  rationale  for  the  coverage  strategy 
■bould  be  presented:  and 

(5)  What  kinds  of  properties  were  sui^ 
Instructed  to  seek  (e.g..  Industrial  as 

as     domesFtlc     buildings:     vernacular 
WdUtfleture  as  well  as  "high  style"  buUd- 
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Ings:       buildings       representing       different 
"themes")  ? 

c.  The  above  categories  are  not  presented  as 
a  "check  list,"  but  as  an  example  of  the 
kinds  of  questioiis  that  shouhi  be  answerable 
usintg  the  report  of  a  field  inspection  Tu  the 
extent  possible,  archeological  and  architec- 
tural/historical  Inspections  should  be  coor- 
dinated, since  many  properties  discovered 
may  be  of  both  archeologlc^  and  historic 
archltecttiral  importance. 

d.  All  procedures  used  should  be  Justified 
In  terms  of  their  applicability  to  the  area.  Its 
pKjtential  properties,  its  environment,  and  the 
plar.  o:  study. 

5.'  Results,  a.  If  an  Intensive  survey  has 
beev  done,  all  historic  properties  should  be 
clearly  and  completely  de=cnoed.  To  the  ex- 
tent possible,  documentation  oi  properties 
should  refer  to  Appendix  A  to  the  'Proce- 
dures for  Requesting  Determination  of  Eligi- 
bility," 36  CFR  Part  63,  published  for  com- 
ment In  the  Federal  Recisteh,  April  27,  1976. 
Documentation  can  be  provided  on  standard 
forms  or  as  text,  but  should  be  complete  and 
Internally  consistent. 

b.  If  a  reconnaissance  survey  has  been' 
done,  the  predicted  distributions  of  historic 
properties  should  be  presented  and  Justified 
on  the  basis  of  bacl(:ground  research  and  field 
Inspection.  Specific  historic  properties 
actually  recorded  during  the  field  inspection 
should  be  described,  insofar  as  possible,  as 
set  forth  at  section  III (5)  (a)  above. 

c.  Negative  data,  as  well  as  positive  data 
should  be  presented  and  discussed.  I.e..  if 
historic  properties  were  not  found,  this  fact 
should  be  noted  and.  If  possible,  accounted 
for. 

6.  Evaluation. — a.  Evaluations  of  historic 
properties  should  be  made  in  sufficient  detail 
to  provide  an  understanding  of  the  historical 
values  that  they  represent,  so  that  this  un- 
derstanding can  serve  as  a  basis  for  managing 
the  properties  or  planning  impact-mitigation 
programs  if  necessary.  Properties  of  impor- 
tance to  a  community,  neighborhood,  social 
or  ethnic  group  should  be  discussed  with 
reference  to  the  values  and  concerns  of  those 
to  whom  the  properties  may  be  important. 

b.  If  an  Intensive  survey  has  been  done, 
all  historic  properties  should  be  evaluated 
against  the  criteria  of  eligibility  for  the  Na- 
tional Register  of  Historic  Places  set  forth  at 
36  CFR  60.6. 

c  If  a  reconnaissance  survey  has  been 
done,  to  the  extent  possible,  the  predicted 
significance  of  each  kind  of  historic  property 
likely  to  occur  within  the  study  area  should 
be  presented  and  Justified  In  relation  to  its 
general  cultural  setting,  with  reference  to 
the  criteria  set  forth  at  36  CFR  60.6. 

7.  Recommendations.  In  most  cases  it  Is 
expected  that  the  report  will  provide  recom- 
mendations concerning  any  need  that  may 
exist  for  further  study,  evaluation,  or,  where 
applicable,  impact  mitigation. 

8.  AccOTnpanying  photographs,  graphics, 
and  tabular  material.  A  location  and  Identifi- 
cation study  report  should  contain  sufficient 
photographs,  maps,  charts,  tables,  and  ap- 
pendix material  to  Insure  Its  accurate  use  for 
study  and  planning  purposes. 

Aftenoix  C — Professional  Qualittcations 

1.  Basic  professional  Occupation  Stand- 
ards. It  Is  es.sentlal  that  any  project  proposal 
identify  suitably  qualified  key  professional 
personnel.  Basic  minimum  qualifications  for 
these  types  of  personnel  who  most  often  serve 
as  principal  Investigators  and  key  consult- 
ants on  contract  projects  are  given  below. 
Agencies  which  undertake  or  evaluate  iden- 
tification or  data  recovery  projects  using 
their  own  employees  should  also  Insure  that 
these  qualifications  are  possessed  by  appro- 
priate staff  members  In  a  matmer  consistent 
wltti  applicable  Civil  Service  requirements. 


Profe«s)oiial  personnel  of  the  Department  of 
the  Interior  are  available  at  all  times  to 
consult  v/ith  other  Federal,  State  and  local 
.-igencies  regarding  the  application  of  these 
criteria  in  given  Instances.  For  these  services 
atjenoy  officials  should  contact  the  Chief, 
Office  cf  Archeology  and  Historic  Preserva- 
tion, National  Park  Service,  Department  of 
the  Interior.  Washington  D.C.  20240.  In  the 
following  definitions,  a  month  of  professional 
experience  need  not  consist  of  a  continuous 
month  of  full-time  work  but  may  be  made 
up  of  dlscontinijous  periods  of  full-time  or 
part-time  work  adding  up  to  the  equivalent 
of  a  month  of  full-time  experience. 

a  History.  The  minimum  professional 
qualifications  in  history  are  a  graduate  de- 
gree in  American  history  or  a  closely  related 
fit.d,  or  a  bachelor's  degree  In  history  or  a 
closely  related  field  plus  one  of  the  following: 
(a)  At  least  iwo  years  of  full-time  experience 
in  research,  writing,  teaching.  Interpretation, 
or  other  demonstrable  professional  activity 
with  an  academic  institution,  historical  or- 
ganization or  agency,  museum,  or  other  pro- 
fessional institution;  or  (b)  substantial  con- 
tribution through  research  and  publication 
to  the  body  of  scholarly  knowledge  in  the 
fte:d  of  history. 

b.  Archeology.  The  minimum  professional 
qualifications  in  archeology  are  (a)  a  gradu- 
ate degree  m  archeology,  anthropology,  or 
closely  related  field,  or  equivalent  training 
accepted  for  accreditation  purposes  by  the 
Society  of  Professional  Archeologlsts,  (b) 
demonstrated  ability  to  carry  research  to 
completion,  usually  evidenced  by  timely 
completion  of  theses,  research  reports,  or 
similar  documents,  and  (c)  at  least  16 
months  of  professional  experience  and/or 
specialized  training  in  archeological  field, 
laboratory,  or  library  research,  administra- 
tion, or  management,  Including  at  least  4 
months  experience  in  archeological  field  re- 
search and  at  least  one  year  of  experience 
and/ or  specialized  training  in  the  kind  of 
activity  the  Individual  proposes  to  practice. 
For  example,  persons  supervising  field  arche- 
ology should  have  at  least  1  year  or  its  equiv- 
alent in  field  experience  and/or  specialized 
field  training.  Including  at  least  six  months 
in  a  supervisory  role.  Persons  engaged  to  do 
archival  or  documentary  research  should 
have  had  at  least  1  year  experience  and/or 
specialized  training  in  such  work.  Arche- 
ologlsts engaged  in  regional  or  agency  plan- 
ning or  compliance  with  historic  preservation 
procedures  should  have  had  at  least  1  year 
of  experience  in  work  directly  pertinent  to 
pliknnlng,  compliance  actions,  etc.,  and/or 
specialized  historic  preservation  or  cultural 
resource  management  training.  A  practi- 
tioner of  prehistoric  arcbecrtogy  should  have 
had  at  least  1  year  of  experience  or  special- 
ized training  in  research  concerning  arche- 
ological resources  of  the  prehistoric  period. 
A  practitioner  of  historic  archeology  should 
have  had  at  least  1  year  of  experience  In  re- 
search concerning  archeological  resources  of 
the  historic  period.  Experience  In  archeo- 
logical research  In  the  region  where  the  proj- 
ect will  be  undertaken  Is  usually  desirable. 

c.  Architectural  History.  The  minimum 
professional  qualifications  In  architectural 
history  are  a  graduate  degree  In  architectural 
history,  historic  preservation,  or  closely  re- 
lated field,  with  course  work  In  American 
architectural  history;  or  a  bachelor's  degree 
in  architectural  history,  with  a  concentration 
in  American  architecture;  or  a  bachelor's  de- 
gree In  architectural  history,  historic  preser- 
vation, or  closely  related  field  plus  one  of 
the  following: 

(1)  At  least  two  years  full-time  experience 
in  research,  writing,  or  teaching  In  American 
history  or  restoration  architecture  with  an 
academic  Institution,  historical  organization 
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or  agency,  museum,  or  other  professional  In- 
stitution; or 

(2)  Substantial  contribution  through  re- 
search and  publication  to  the  body  of  schol- 
arly knowledge  in  the  field  of  American 
architectural  history. 

d.  Architecture.  The  minimum  professional 
qualifications  In  architecttire  are  a  profes- 
sional degree  in  architecture  plus  at  least  2 
years  of  full-time  professional  experience  In 
architecture;  or  a  State  license  to  practice 
architecture. 

e.  Historical  Architecture.  The  minimum 
professional  qualifications  in  historical  archi- 
tecture are  a  professional  degree  in  architec- 
ture or  a  State  license  to  practice  architec- 
ture, plus  one  of  the  following: 

(1)  At  least  1  year  of  graduate  study  in 
architectural  preservation,  American  archi- 
tectural history,  preservation  planning,  or 
closely  related  field  and  at  least  1  year  of 
full-time  professional  experience  on  preser- 
vation and  restoration  projects;  or 

(21  At  least  2  years  of  full-time  profes- 
sional experience  on  preservation  and  resto- 
ration projects.  Experience  on  preservation 
and  restoration  projects  shall  include  de- 
tailed Investigations  of  historic  structures, 
preparation  of  historic  structtires  research 
reports,  and  preparation  of  plans  and  speci- 
fications for  preservation  projects. 

Appendix  D — Recommendations  for  the 
proctmement  op  location,  identification, 
AND  Data  Recovery  Programs 

The  following  recommendations  are  pro- 
vided under  the  Department  of  the  Interior's 
responsibilities  under  section  5(c)  of  the 
Act,  to  coordinate  all  Federal  survey  and 
data  recovery  activities  authorized  by  the 
Act.  They  are  based  on  the  Department's  30 
years  of  experience  in  the  proctirement  of 
archeological,  architectural,  and  historical 
services  in  tne  location,  identification,  and 
study  of  historic  properties. 

l.  The  nature  of  required  identification 
and  data  recovery  programs  varies  with  the 
kinds  of  historic  properties  expected  or  data 
to  be  recoverel.  The  kinds  of  data  to  be  re- 
covered depend  on  both  the  information  con- 
tent of  the  projjerties  to  be  investigated  and 
the  research  questions  that  can  be  asked 
about  the  properties.  Designing  responsible 
identification  and  data  recovery  programs  Is 
a  complex,  professional  activity,  as  Is  Judg- 
ing the  quality  of  proposals  from  potential 
contractors  and  evaluating  the  final  prod- 
ucts of  work  performed.  To  the  extent  pos- 
sible, the  Department  will  assist  Federal 
agencies  In  designing  high-quality  scopes-of- 
work  and  In  evaluating  offerers.  Those  agen- 
cies Intending  to  undertake  substantial  in- 
dependent data  recovery  activities,  however, 
should  review  their  staffs  and  procedures  to 
Insiire  that  (1)  adequate  expertise  in  arche- 
ology, history,  architectural  history,  and  or 
other  appropriate  disciplines  Is  represented  to 
provide  professional  oversight  of  contract  op- 
erations, and  (2)  adequate  provision  is  made 
for  receiving  and  utilizing  input  from  agen- 
cies. Institutions,  organizations,  and  quail- 
fled  Individuals  vtrho  can  advise  the  agency  in 
professional  matters  relating  to  archeologi- 
cal and  historic  data  recovery. 

a.  Because  the  requirements  of  any  given 
data  recovery  program  will  depend  both  on 
the  data  content  of  the  property  and  the  re- 
search questions  relevant  to  its  Investigation, 
It  Is  extremely  dlfflcult  to  define  standard 
specifications  for  required  contractual  serv- 
ices and  end  products.  As  a  result,  negotiated 
competitive  procurement  is  recommended  for 
most  kinds  of  data  recovery  activities.  Sole 
■ource  contracting  has  been  found  by  the 
Office  of  Archeology  and  Historic  I>reserva- 
tlon  to  often  result  in  low  quality  work  by 
natrlctlag   intellectual   competition   among 


offerers,  and  has  been  difficult  to  Justify 
within  Federal  procurement  regtilatlons.  On 
the  other  hand,  formal  advertising  with  prloe 
as  the  sole  criterion  for  selection  of  a  con- 
tractor has  proven  to  be  unsatisfactory  as  a 
method  of  insuring  hl^-quallty  work  be- 
cause of  the  lack  of  a  clearly  specifiable  end 
product.  As  a  rule,  negotiated  competitive 
procurement  has  been  found  to  be  the  most 
effective  approach  to  obtaining  hlgh-quaUty 
services  for  location  and  identification  of 
historic  properties  as  wrtl.  Agencies  that  an- 
ticipate the  need  for  very  small-scale  loca- 
tion and  identification  projects  may  find  It 
useful  "T»  group  these  together  and  solicit 
proposals  for  an  annual  package  of  Jobs.  The 
following  procedural  steps  are  recommended 
in  general  for  the  procurement  of  location. 
Identification,  and  data  recovwy  programs: 

a.  Preparation  of  a  Request  for  Proposals. 
The  request  for  proposals  should  include  a 
scope-of-work  usually  Including  the  follow- 
ing elements: 

(1)  A  description  of  the  undertaking  re- 
quiring the  identification  or  data  recovery 
activity.  Including  a  statement  of  the  present 
status  of  planning,  status  of  compliance  wHh 
historic  preservation  authorities,  and  a  pro- 
jected timetable  tar  future  actions; 

(2)  The  location  of  the  undertaking  In- 
cluding Information  on  the  size  of  the  area 
to  be  affected,  the  terrain,  access,  land  owner- 
ship, CM"  other  factors  that  might  affect  the 
logistics  of  Identification  or  data  recovery; 

(3)  For  identification  fwxijects,  the  kinds 
of  descriptive  and  evaluatory  output  required 
by  statute  and  procedures;   and 

(4)  For  data  recovery  projects,  the  prop- 
erty or  properties  to  be  Investigated,  and  the 
data  or  research  values  the  property  or  prop- 
erties are  (is)  krLOwn  or  thought  to  represent. 

b.  The  request  for  proposals  should  be  cir- 
culated to  all  qualified  and  p>otentlaUy  Inter- 
ested contractors.  Including  both  local  and 
non-local  universities,  colleges,  museums, 
private  firms,  and  individuals,  and  should  be 
advertised  in  "Commerce  Business  Dally". 
Advertising  In  journals,  newsletters,  and 
other  media  likely  to  be  seen  by  potential 
offerers,  and  distribution  through  the  State 
Historic  Preservation  Officer,  are  desirable. 
The  Department  will  assist  agencies  In  com- 
piling lists  of  potential  offerers  upon  request. 

c.  Offerers  should  provide  proposals  for 
undertaking  the  requested  work,  setting 
forth  their  staff  qualifications,  facilities,  re- 
search designs,  and  project  plans. 

d.  Proposals  should  be  evaluated  for  re- 
sponsiveness and  professional  quality,  and 
ranked  accordingly,  prior  to  a  consideration 
of  bids  The  Department  will  provide  qviall- 
fied  assistance  In  evaluating  pit>posals  upon 
request,  to  the  extent  permitted  by  staff 
limitations. 

Dated:  January  19,  1977. 

Gary  Everharot, 
Director,  National  Park  Service. 

(PR  Doc.77-239«  Filed  l-a7-77;8:4S  am] 


POSTAL  SERVICE 
[39 CFR  Parte] 


GOVERNMErrr  in  the  sunshine  act- 
bylaws  OF  THE  BOARD  OF  GOVERNORS 

Proposed  Rulemaking 

Correction 

In  FR  Doc.  77-1096  appearing  at  page 
2699  in  the  issue  of  Thursday,  January 
13,  1977  the  following  corrections  should 
be  made. 

1.  On  page  2702.  middle  column,  in 
$  6.1  insert  the  following  line  imme- 
diately above  the  last  line  In  the  column, 
"ing  may  be  vained  by  action  of  the". 

2.  On  page  2702,  third  column,  to  f  6.3 
the  leth  and  17th  lines  are  transposed 
and  should  read: 

"previous  oral  notice,  must  be  sent  to  suf- 
ficient time  to  reach  that  address  at 
least". 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Part  52] 

[FRL  676-4) 

APPROVAL  AND  PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Texas  and  New  Mexico 

On  March  21,  1975.  the  Governor  of 
Texas  submitted  a  revision  to  the  State 
Implementation  Plan  (SIP)  concerning 
the  re-classiflcation  of  several  Air  Qual- 
ity Control  Regions  (AQCRs)  with  re- 
spect to  pcutlculate  matter,  sulfur  oxides, 
and  carbon  monoxide.  TTie  public  hear- 
ing for  this  revision  was  conducted  by 
the  State  on  January  16,  1975.  On  Octo- 
ber 1.  1975,  the  Texas  Air  Centred  Board 
(TACB)  waa  notified  of  EPA's  prelimi- 
nary analysis  results.  On  August  2,  1976. 
the  Governor  submitted  a  revision  to 
Section  IX.  Air  Quality  Surveillance,  of 
the  SIP  subsequent  to  a  public  hearing 
conducted  by  the  State  on  April  6,  1976. 
In  this  revision,  monitoring  equipment 
requirements  for  sulfur  oxides  were  pro- 
posed based  on  the  preliminary  evalua- 
tion results  of  the  re-classiflcation  revi- 
sion. Therefore,  this  notice  of  proposed 
rulemaking  concerns  both  revisions  to 
the  Texas  SIP. 

AQCR  Re-Classification 

The  priority  re-classiflcation  revision 
concerns  the  pollutants  and  AQCRs  indi- 
cated below.  The  original  classifications 
are  compared  with  the  new  classifica- 
tions prop(»ed  by  the  State. 


No. 


Name 


::iO    Abilfn^Wichita  Falls 

Cll    AinHrillo-LDbbock 

CIS    Brownsville-lAredo 

■214    Corpus  Christl-Victoria 

1.S3  El  Paso-Las  Cruces-Alamogordo. 


Pollutant 

Original 
priority 

Proposed 
priority 

Particulate 

BuUuroxida 

I 
ri 
I 

III 

in 

Particulate 

Riitfilr  nrl^et^                         1 

in 
III 

Partirulat* '. 

Sulfur  oxides                -  1 

m 
n 

Carbon  monoilde 

Sulfur  oxldea I 

m 

The  criteria  for  AQCR  priority  claasl- 
fications  originally  promulgated  by  EPA 
were  measured  ambient  air  quality  or  ee- 


tlmated  air  quality  where  measured  data 
were  not  available.  In  addition,  popula- 
tion data  could  be  used  to  classify  AQCRs 
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for  carbon  monoxide,  photochemica}  oxi- 
dants, and  nitrogen  dioxide  if  measured 
air  quality  data  were  not  available  for 
these  pollutants.  The  original  priority 
classifications  shown  above  were  set  in 
1971.  Measured  ambient  air  quality  data 
collecled  by  the  TACB  for  particulate 
matter  and  sulfur  dioxide  were  used  as 
the  basis  for  the  priority  classifications 
for  these  pollutants.  For  carbon  monox- 
ide, the  priority  classification  was  based 
on  a  limited  amount  of  measured  air 
quality  data  collected  by  EPA  during  a 
three  month  period  (June  2&-Septem- 
ber30)  in  1971. 

EPA  Evaluation  Results 

An  AQCR  priority  classification  change 
is  considered  warranted  and  approvable 
If  it  can  be  shown  that  errors  were  made 
In  the  oripinal  measurement  or  estima- 
tion of  air  quality  data.  A  change  from 
a  classification  of  1  to  a  lA  is  consid- 
ered approvable  if  it  can  be  shown  that 
emissions  of  a  pollutant  in  an  AQCR  are 
predominantly  from  a  single  point  source. 

Particulate  Matter 

The  particulate  matter  air  quality  data 
used  to  make  the  oripinal  priority  classi- 
fications for  the  Abilene-Wichita  Palls, 
Amarillo-Lubbock,  and  Brownsville-La- 
redo AQCRs  have  been  reviewed,  and 
these  data  "support  the  original  classifi- 
cation designations.  No  infoYmation  was 
submitted  with  the  State's  proposed  re- 
visicm  to  show  that  errors  were  made  in 
data  collection  and  analysis.  Measured 
ambient  air  quality  data  In  these  AQCRs 
for  1972  through  1975  agree  in  magni- 
tude with  the  original  data.  Since  no 
support  for  changing  the  original  prior- 
ity classifications  is  provided,  the  revi- 
sion with  respect  to  particulate  is  not 
considered  approvable. 

SuLFtm  EhoxiOE 

A  limited  amount  of  measured  sulfur 
dioxide  air  quality  data  collected  by  the 
TACB  prior  to  SIP  development  were 
used  to  make  the  original  priority  clas- 
sifications in  the  Abilene-Wichita  Falls, 
Amarillo-Lubbock,  and  Corpus  Christi- 
Vlctoria  AQCRs.  The  annual  arithmetic 
means  and  maximum  eight-hour  aver- 
ages for  each  AQCR  support  the  new 
State  proposed  priority  classifications. 
Additional  support  is  provided  by  air 
quality  measurements  in  1973,  1974,  and 
1975.  None  of  these  data  suggest  a  pri- 
ority classification  more  restrictive  than 
those  that  are  proposed.  Therefore,  the 
revision  with  respect  to  sulfur  dioxide  is 
considered  approvable. 

For  the  El  Paso-Las  Cruces-Alamo- 
gordo  AQCR.  the  new  State  proposed 
priority  classification  for  sulfur  dioxide 
is  lA.  This  classification  is  applicable 
where  emissions  are  predominantly 
from  a  single  point  source.  In  1973,  sul- 
fur dioxide  emissions  from  American 
Smelting  and  Refining  Company  in  El 
Paso  were  201,546  tons  per  year.  These 
emissions  represent  approximately  94 
percent  of  the  total  sulfur  dioxide  emis- 
sions In  the  AQCR.  The  proposed  lA  pri- 
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ority  classification  is  therefore  consid- 
ered approvable. 

Carbon  Monoxide  I 

Measured  air  quality  data  for  carbon 
monoxide  were  collected  by  EPA  during 
1971.  An  eight-hour  maximum  value  of 
15.0  miligrams  per  cubic  meter  was  used 
in  the  original  classification  of  the  El 
Paso-Las  Cruces-Alamogordo  AQCR  as 
priority  1  for  carbon  monoxide.  Since 
carbon  monoxide  air  Quality  measure- 
ments during  1973,  1974,  and  1975  in 
both  the  Texas  and  New  Mexico  portions 
of  the  AQCR  are  similar  in  magnitude  to 
the  original  air  quality  measurements, 
there  is  no  indication  that  the  priority 
classification  was  incorrect.  No  infor- 
mation was  submitted  with  the  State's 
proposed  revision  to  show  that  errors 
were  made  in  data  collection  and  analy- 
sis. Therefore,  the  revision  with  respect 
to  carbon  monoxide  is  not  considered 
approvable. 

Effects  of  the  Proposed  Revision 

Priority  classifications  were  made  orig- 
inally to  facilitate  SIP  development  and 
evaluation.  Priority  classifications  now 
serve  only  to  designate  the  need  for 
emergency  episode  control,  and  to  de- 
fine air  monitoring  equipment  require- 
ments. Based  on  the  proposed  classifi- 
cations for  sulfur  dioxide,  emergency 
episode  plans  (§51.16)  would  no  longer 
be  required  in  the  Abilene-Wichita  Falls 
and  Amarillo-Lubbock  AQCRs,  and  only 
contingency  plans  (§  51.16(g))  would  be 
required  in  the  Corpus  Christi-Victoria 
AQCR  and  the  Texas  and  New  Mexico 
portions  of  the  El  Paso-Las  Cruces- 
Alamogordo  AQCR.  Air  quality  surveil- 
lance equipment  requirements  (§51.17) 
for  sulfur  dioxide  would  be  reduced  ac- 
cordingly for  each  affected  AQCR,  in- 
cluding the  New  Mexico  portion  of  the 
El  Paso-Las  Cruces-Alamogordo  AQCR. 

Air  Monitoring  Network 

The  proposed  revision  to  the  air  quality 
surveillance  network  includes  the  addi- 
tion of  non-continuous  monitoring  sites 
in  the  cities  of  Arlington,  Corpus  Christi, 
Dallas,  Gregory,  and  Midland.  Non-con- 
tinuous  sites  for  Beach  City,  Beeville. 
Houston,  and  San  Angelo  are  deleted 
from  the  network.  Seven  continuous 
monitoring  sites  are  added  in  Houston 
for  use  during  emergency  episode  situa- 
tions. A  continuous  site  for  downtown 
Houston  is  proposed  to  become  opera- 
tional by  1977.  The  sulfur  dioxide  moni- 
toring requirements  are  changed  to  re- 
flect the  new  requirements  resulting 
from  priority  classification  changes  as 
discussed  above. 

Purpose  of  Proposal 

In  the  SIP  submitted  on  January  28, 
1972,  the  air  quality  surveillance  portion 
of  the  plan  met  the  minimum  require- 
ments of  ?  51.17  of  40  CFR  Part  51.  and 
was  approved  as  a  result.  For  many 
AQCRs  existing  sites  and  those  planned 
for  installation  exceeded  minimum  re- 
ouirements.  It  has  become  apparent  that 
the    a'r    quality    surveillance    network 


originally  envisioned  by  the  TACB  will 
require  more  manpower  and  financial 
resources  than  will  be  available.  There- 
fore, the  purpose  of  this  proposed  revi- 
sion is  to  eliminate  ijnnecessary  monitor- 
ing sites  so  that  the  total  network  can 
be  effectively  supported  with  available 
resources. 

Review  of  Public  Comments 

E>ur:ng  discussion  of  the  testimony 
presented  by  the  Dallas  Environmental 
Health  and  Conservation  Department 
lEHCDV  the  EHCD  agreed  to  operate 
eight  lAeh  volume  particulate  sites  in  the 
Dallas  area.  The  EHCD  also  recom- 
mended the  addition  of  one  of  their  con- 
tinuous monitoring  sites  to  the  network. 
The  TACB  suggested  that  the  site  may 
be  added  to  the  network  at  a  later  date 
after  data  compatability  procedures  had 
been  completed.  The  TACB  amended  the 
original  proposal  to  include  the  City  of 
Hoaston's  monitoring  sites  as  real-time 
emergency  episode  sites.  EPA  recom- 
mended that  a  continuous  site  for  car- 
bon monoxide  be  included  in  the  pro- 
posed revision  for  the  downtown  Hous- 
ton area.  The  TACB  amended  the  pro- 
posal to  include  this  recommendation. 
EPA  recommended  that  continuous  car- 
bon monoxide  sites  be  located  in  the 
downtown  areas  of  Austm,  Dallas.  Port 
Worth,  and  San  Antonio  because  such 
locations  are  expected  to  represent 
"areas  of  maximum  concentration".  The 
TACB  maintains  that  the  carbon  mon- 
oxide monitoring  sites  should  be  located 
in  areas  of  "maximum  population  expo- 
sure." 

EPA  Evaluation  Results 

The  proposed  revision  to  the  air  quality 
surveillance  network  meets  or  exceeds 
the  minimum  EPA  equipment  require- 
ments for  high  volume  participate  sam- 
plers, gas  bubblers  for  sulfur  dioxide,  and 
continuous  monitors  for  sulfur  dioxide, 
carbon  monoxide,  and  photochemical 
oxidants  (measured  as  ozone).  Based  on 
pollutant  priority  classificatiMi,  the 
TACB  should  designate  at  least  one  site 
as  a  "maximum  concentration"  site  in 
the  Brownsville-Laredo  and  Metropoli- 
tan San  Antonio  AQCRs,  Sites  for  meas' 
uring  particulate  matter  during  air  pol- 
lution emergency  episodes  should  be  des- 
ignated for  the  Brownsville-Laredo. 
Corpus  Christi-Victoria.  Metropolitan 
Houston-Galveston,  and  El  Paso-Las 
Cruces-Alamongordo  AQCRs.  Maximum 
concentration  and  emergency  episode 
sites  were  properly  designated  for  carbon 
monoxide  and  photochemical  oxidants. 
Based  on  the  results  of  the  evaluation. 
EPA  agrees  with  the  proposed  revision  of 
the  State's  air  surveillance  network. 

All  previously  approved  parts  of  the 
air  quality  surveillance  system  such  as 
sampling  schedules,  sample  analysis, 
and  data  handling,  which  are  not  af- 
fected by  the  proposed  revision,  remain 
in  effect. 

Copies  of  the  State's  proposed  SIP  re- 
visions along  with  EPA's  rationale  for 
the  proposed  actions  are  available  for 
public  inspection  at  the  EPA  Region  VI 
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Office  in  Dallas.  Texas  (see  complete 
address  below) .  Copies  of  these  materials 
are  also  available  at  the  Environmental 
Protection  Agency.  Public  Information 
Reference  Unit,  Room  2922,  EPA  I&rary, 
401  M  Street,  SW.,  Washington,  D.C. 
20460. 

Interested  persons  may  participate  In 
this  proposed  rulemaking  by  submitting 
written  comments  to  the  Environmental 
Protection  Agency.  Region  VL  1201  Elm 
Street,  Dallas,  Texas,  75270.  All  com- 
ments received  on  or  before  February  28, 
1977,  will  be  considered. 

(Sec.  110(a)  Clean  Air  Act  as  amended.  42 
use   1856c-5(a).) 

Dated:  January  4,  1977. 

John  C.  Whitk, 
Reffional  Adminittnttor. 

It  is  proposed  to  amend  Part  52  of 
Chapter  I,  Title  40  of  the  Code  of  Federal 
Regulations  as  follows: 

Subpart  GG — New  Mexico 

§  52.1621       [Ainend«sdl 

1.  In  §  52.1621.  the  table  is  revised  by 
changing  the  classification  for  sulfur 
oxides  in  the  El  Paso-Las  Cruces- 
Alaonogordo.  Interstate  Region  from  "1" 
to"lA". 

Subpart  SS — Texas 

1.  In  §  52.2270.  paragrap*!  (c)  is 
amended  by  adding  paragraphs  (10)  and 
(11)  as  follows:' 

§  52.2270      Identification  of  Plan. 

•  *  •  •  • 

(c)    *   •   • 

(10)  A  revision  of  priority  classifica- 
tions for  particulate  matter,  sulfur  ax- 
ides,  and  carbon  monoxide  was  submitted 
by  the  Governor  on  March  21,  1975. 
(Non-Regulatory) 

(11)  A  revision  of  Section  IX.  Air 
Quality  Surveillance,  was  submitted  by 
the  Governor  on  August  2,  1976.  (Non- 
Regulatory) 

§  52.2271      [Amended] 

2.  In  S  52.2271.  the  table  is  revised  by 
changing  the  classificatioD  for  sulfur  ox- 
ides in  the  AbUene- Wichita  Falls  Intra- 
state Regl<m  frran  "II"  to  "111",  to  the 
Amarillo-Ijubbock  Intrastate  Region 
from^l"  to  "111 ".  In  the  Con>us  Christi- 
Victoria  Intrastate  Region  from  "l"  to 
"11",  and  the  El  Paso-Las  Cruces-Ala- 
mogordo Interstate  Region  from  "1"  to 
"lA". 

[FR  Doc.77-2746  FUed  1-27-77:8:45  am] 


[40  CFR  Part  52] 

[FRL  675-63] 

APPROVAL  AND  PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Revisions  to  Bay  Area  Air  Pollution  Control 
District's  Rules  &  Regulations  in  State 
of  Califomia 

On  December  13,  1972,  July  25.  1973, 
November  2,  1973.  July  19,  1974.  Octo- 
ber 23.  1974.  January  10,  1975,  April  10, 

1975.  Novembo-  3,   1975.   February   10, 

1976,  April  21,  1976,  August  2,  1976,  and 


November  10,  1976,  the  Air  Resources 
Board  of  the  State  of  California  submit- 
ted revised  Rules  and  Regulatioos  of  the 
Bay  Area  Air  PoUutkHi  Oontrcd  EMstzict 
(APCD)  as  a  revision  to  the  CallfcMijla 
State  Implementation  Plan.  The  submis- 
sions listed  above  will  be  addressed  In 
this  notice,  except  when  such  submis- 
sions are  deficient  In  a  specific  area.  In 
this  event,  the  appropriate  portions  of 
the  earlier  submissions  have  been  eval- 
uated and  will  be  discussed  in  this  notice. 

Summary  of  Regulations  Submitted 

regulation  1 

lliis  regulation  was  submitted  on 
July  25,  1973  and  pcu-tlal  revisions  to 
Division  3  of  the  regulation  were  sub- 
mitted on  July  19,  1974  and  February  10. 
1976.  Since  these  three  submittals  taken 
together  represent  the  most  recent  ver- 
sion of  this  regulation,  they  will  be  ad- 
dressed in  this  notice. 

The  changes  contained  in  these  sub- 
mittals that  are  being  acted  upon  by  this 
package  include  the  following:  addition 
of  certain  definitions:  exceptions  for 
burning;  addition  of  criteria  which  must 
be  complied  with  during  any  burning; 
addition  of  authority  of  the  public  ofilcer 
to  grant  waivers  from  the  open  burning 
requirements  if  it  is  necessary  for  the 
piA>lic  safety:  and  other  minor  changes 
of  a  procedural  nature. 

REGULATION   2 

The  November  2, 1973  submittal  of  this 
regulation  sui>ersedes  all  previous  sub- 
mittals and  is  currently  effective,  except 
that  Division  2  was  revised  in  both  the 
January  10,  1975  and  August  2,  1976  sub- 
mittals; Division  3  was  revised  in  both 
the  July  19,  1974  and  the  AprU  21.  1976 
submittals;  and  Divisions  15,  16,  17  and 
18  were  added  in  the  August  2,  1976  sub- 
mittal. Additionally,  that  porticm  of  the 
July  19, 1974  revision  to  Division  3  which 
deals  with  SO>  will  be  covered  in  a 
separate  F^eoeral  Registui  notice. 

Section  3212,  submitted  by  the  Air  Re- 
sources Board  on  April  21,  1976,  which 
concerns  malfunctions  is  not  being  acted 
upon  in  this  notice,  but  wHl  be  addressed 
in  a  later  FkDxaAL  Rsgister  notice  deal- 
ing with  SIP  malfunction  provisions. 

The  significant  changes  to  the  Bay 
Area  APCD  New  Source  Review  rules, 
Regulatim  2,  Division  13,  submitted  on 
November  2,  1973,  July  19  ,1974,  October 
23,  1974  January  10  1975.  April  10.  1975 
November  3  1975.  and  August  2.  1976, 
will  be  acted  upon  in  a  separate  Federal 
Registek  notice. 

A  new  section  dealing  with  continuous 
In-stack  monitoring  for  specific  pollu- 
tants was  submitted  on  April  21,  1976. 
The  date  by  Vhlch  the  State  of  Cali- 
fornia is  required  to  meet  the  provlslcms 
of  40  CFR  51.19(e)  has  been  extended 
from  October  6, 1976  to  April  6. 1977.  Ad- 
ditionally, recently  developed  state 
guidelines  on  continuous  in-stack  moni- 
toring may  cause  changes  to  these  as  well 
as  other  APCD  regulations.  Therefore, 
the  Federal  rulemaking  on  this  subject 
will  occur  in  a  separate  Federal  Register 
notice. 


Those  portions  of  this  regulation  con- 
cerning transfer  of  gas<dlne  into  station- 
ary storage  contamers  and  vdiicle  furf 
tanks  submitted  on  April  10.  1975  and 
November  3,  1975,  are  not  being  acted 
upon  in  the  notice  because  of  the  many 
unique  questiCKis  involved  in  this  area  of 
air  pollution  contrcd.  These  regulations 
are  to  be  addressed  in  a  sepai-ate  Federal 
Register  notice. 

This  package  addres.<5es  the  fcdlowing 
changes  contained  in  tlie  November  2, 
1973,  July  19,  1974,  January  10,  1975. 
April  21, 1976,  and  August  2, 1976  submit- 
tals: Addition  of  definitions;  revisions  to 
analytical  procedures  for  determining 
the  amount  of  hydrogen  sulfide  in  sam- 
ples; addition  of  regulations  controlling 
reduction  of  animal  matter  and  asphalt 
air  blowing;  and  other  minor  changes  of 
a  procedural  nature.  A  regulation  con- 
trcdllng  odorous  substances  was  also  re- 
ceived to  be  included  in  the  SIP.  We  are 
not  taking  any  action  on  this  regulation 
since  It  is  not  a  pollutant  regulated  under 
tlic  Clean  Air  Act. 

REGULATION   3 

Regulation  3  was  submitted  on  July  25. 
1973  and  revisions  were  submitted  on 
January  10,  1975,  AprU  21,  1976,  and  No- 
vember 10. 1976.  This  regulation  contains 
specific  control  requirements  for  organic 
emissions  f rcHn  solvent  usage,  from  stor- 
age tanks  and  the  filling  of  transportable 
containers  other  than  the  gasoline  vapor 
control  requirements  of  Regulation  2,  as 
w^  as  a  general  organic  emissicm  limita- 
tion. 

This  package  addresses  the  regula- 
tion's approvability  and  its  equivalency 
to  the  Federally  promulgated  organic 
solvent  usage  regulatirai,  40  CFR  52.254. 

This  pex^kage  also  addresses  the  ap- 
provability of  organic  liquid  storage  reg- 
ulations which  contain  an  exemption  if 
the  headspace  reactivity  is  less  than  5 
pet^ent. 

Section  3203,  submitted  by  the  Air  Re- 
sources Board  on  April  21,  1976,  which 
concerns  malfimctlmis  is  not  being  acted 
upon  in  this  notice,  but  will  be  addressed 
In  a  later  FEoxmAL  Register  notice  deal- 
ing with  SIP  malfimctim  provisions. 

REGULATION  4 

The  July  25, 1973  submittal  of  this  reg- 
ulation supersedes  all  previous  submit- 
tals. This  regulation  requires  the  instal- 
lation of  crankcase  devices  on  1955 
through  1962  model  year  motor  vehicles. 

REGULATION    5 

Regulation  5,  Episode  Warning  Sys- 
tem, submitted  on  July  25,  1973,  dealing 
with  the  Air  PoUuticm  Emergency  Con- 
tingency Plan,  is  not  being  acted  upon  at 
this  time  because  the  Air  Resources 
Board  has  indicated  to  EPA  that  a  revi- 
sion is  f  orthc{»nlng  of  all  local  agency 
regulations  addressing  the  emergaicy 
episode  requirements.  This  action  by  the 
State  is  in  response  to  the  recent  ap- 
proval by  EPA  of  the  State  of  Califor- 
nia Air  Pollution  Emergency  Eplaod« 
Plan.  The  State's  plan  sets  forth  require- 
ments the  local  agencies'  plans  must 
meet.  A  separate  Federal  Reczstb  no- 
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tice  addressing  this  issue  will  be  pub- 
lished after  the  submission  to  EPA  of 
the  local  agency  emergency  episode  reg- 
ulations by  the  State. 

REGULATION    6 

The  February  10, 1976  submittal  of  this 
regulation  supersedes  all  previous  sub- 
mittals. This  regulation  concerns  a,  pro- 
cedural change  to  the  APCD  enforcement 
authority. 

REGULATION  ^ 

The  January  10,  1975  submittal  of  tliis 
regiilation  supersedes  all  previous  sub- 
mittals. This  regulation  deals  with  New 
Soarce  Performsmce  Standsurds.  This 
regulation  is  not  required  by  40  CFR  Part 
51  to  be  incorporated  into  the  SIP.  but 
since  it  has  been  submitted  as  a  revision, 
li  Is  being  acted  upon  by  this  package. 
EPA  delegated  authority  to  Implement 
and  enforce  these  regulations  to  the  Bay 
Area  Air  Pollution  Control  District  in 
the  Federal  Register  (40  FR  42236)  on 
September  11,  1975. 

REGULATION  8 

The  January  10.  1975  submittal  of  this 
regulation  supersedes  all  previous  sub- 
mittals. This  regulation  deals  with  Emis- 
alon  Standards  for  Hazardous  Pollutanta. 
■nils  regulation  Is  also  not  required  by 
40  CFR  Part  51  to  be  incorporated  into 
the  SIP,  but  since  It  has  been  submitted 
as  a  revision.  It  Is  being  acted  upon  by 
tails  package.  EPA  delegated  authority  to 
Implement  and  enforce  these  regulations 
to  the  Bay  Area  Air  Pollution  Control 
District  In  the  Federal  Register  (40  PR 
42236)  on  September  11,  1975. 

Proposed  Action 

It  is  the  purpose  of  this  notice  to  pro- 
pose approval  of  all  the  changes  included 
In  the  July  25.  1973,  November  2,  1973, 
July  19,  1974,  January  10,  1975,  Febru- 
ary 10,  1976,  April  21,  1976.  August  2, 
1976,  and  November  10,  1976  submis- 
sions, with  the  exception  of  the  regula- 
tions concerning  new  source  review, 
emergency  episode,  gasoline  vapor  recov- 
ery, malfunction,  in-stack  monitoring, 
and  sulfur  dioxide,  which  are  not  being 
acted  upon  at  this  time.  In  addition,  the 
portions  of  Regulation  3  discussed  here- 
after are  proposed  to  be  disapproved. 

It  Is  the  purpose  of  this  notice  to  pro- 
pose disapproval  of  sections  of  the  Bay 
Area  Air  Pollution  Control  EMstrict's 
(BAAPCD)  Regulation  3,  dealing  with 
organic  solvent  controls,  contained  in 
the  January  10,  1975  submission. 

On  November  12,  1973  (38  FR  31249), 
the  Administrator  promulgated  organic 
solvent  usage  regulations  for  the  San 
Joaquin  Valley,  Sacramento  Valley,  and 
San  Francisco  Bay  Area  Interstate  Air 
Quality  Control  Regions.  40  CFR  52.254, 
as  one  of  the  control  measures  of  the 
California  Transportation  Control  Plan, 
.^i^d  as  part  of  the  California  SIP.  On 
October  2,  1974,  the  BAAPCD  amended 
,their  regulations  for  reactive  organic 
gas  emissions.  Regulation  3,  to  be  more 
consistent  with  EPA's  promulgated 
organic  solvent  usage  control  regula- 
tions. In  reviewing  the  BAAPCDs  regu- 
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lations,  EPA  foimd  portions  Inconsistent 
with  the  Federally  promulgated  regula- 
tions. In  addition,  the  regulations  sub- 
mitted on  January  10,  1975  contain  pro- 
visions that  conflict  with  the  regiilatory 
amendments  made  on  October  2,  1974. 

EPA's  organic  solvent  usage  control 
requirements  (40  CFR  52.254)  identify 
categories  of  sources,  and  the  necessary 
emission  limitations  for  such  sources. 
Categories  of  specific  concern  are  oven 
operations  emitting  organic  materials  in 
excess  of  15  pounds  per  day,  non-ovfen 
operations  emitting  organic  materials  in 
excess  of  40  pounds  per  day  if  photo - 
chemically  reactive  solvents  are  used, 
and  operations  emitting  organic  mate- 
rials in  excess  of  3,000  pounds  per  day  if 
non-photochemically  reactive  solvents 
are  used. 

The  BAAPCD  emission  limitations  for 
organic  solvent  usage  in  oven  operatloBis 
(Section  3101.1)  and  in  non-oven  <«>era- 
tions  emitting  organic  materials  in  ex- 
cess of  40  pounds  per  day  if  photochemi- 
cally  reactive  solvents  are  used  (Section 
3101.2)  are  similar  to  tiiose  promulgated 
by  EPA.  However,  provision  is  made,  at 
the  discretion  of  the  Control  Officer,  for 
alternative  means  of  emission  reduction 
(Section  3101.4)  which  differ  from  that 
specified  in  the  above  mentioned  emis- 
sion limitations.  Under  this  approach, 
the  emission  reductions  that  are  greater 
than  that  required  of  a  soiurce  can  be 
credited  towards  achieving  the  emission 
limitations  of  other  sources  at  a  facility. 
Since  the  BAAPCD  emission  reductions 
are  determined  on  the  basis  of  "reactive 
organic  compoimds"  rather  than  on  to- 
tal organic  materials,  this  alternative 
compliance  provision  may  result  in  a 
greater  overall  emission  rate  from  a  fa- 
cility than  would  occur  if  the  facility 
were  in  compliance  with  the  Federal 
regulation. 

It  should  be  noted  here  that  the 
BAAPCD  enforcement  practices  concern- 
ing the  use  of  this  alternative  means  of 
emission  reduction  have  not  interpreted 
the  term  "reactive  organic  compounds" 
as  defined  in  Section  2032.1. 

Therefore,  this  BAAPCD  alternative 
compliance  approach  does  not  achieve 
equivalent  emission  reductions  as  would 
the  Federal  regulation  on  a  source  by 
source  basis,  and  may  not  achieve  equiva- 
lent emission  reductions  as  would  the 
Federal  regulation  for  the  facility  as  a 
whole.  This  alternative  approach  neither 
ensures  use  of  the  best  available  control 
technology  for  significant  sources  of  or- 
ganic solvent  emissions,  nor  does  it  offer 
incentives  for  the  use  of  less  polluting 
alternative  technologies  for  the  spec- 
trum of  emitting  sources.  Further,  it 
conflicts  with  standard  control  practices 
employed  in  other  areas  of  the  country, 
particularly  those  in  use  in  Southern 
California,  and  with  EPA  research  results 
Indicating  the  need  for  maximum  con- 
trol of  virtually  oil  organic  material 
emissions  except  methane  In  order  to 
achieve  and  maintain  the  National  Am- 
bient Air  Quality  Standards  for  Photo- 
chemical Oxidants. 

The  Regulation  3  requirement  cover- 
ing operations  emitting  organic  materials 


in  excess  of  3,000  pounds  per  day  If  non- 
photochemically  reactive  solvents  are 
used  (Section  3101.3)  is  not  identical  or 
eqtilvalent  to  that  of  EPA.  EPA's  re- 
quirement for  this  category  covers  new 
and  existing  sources,  whereas  the 
BAAPCD's  requirement  applies  only  to 
new  or  modified  sources. 

Regulation  3  provides  for  water  to  be 
included  as  part  of  the  total  voliune  of 
solvent  in  malcing  the  determination  of 
a  solvent's  classification  as  non-photo- 
chemically reactive  or  photochemically 
reactive  (Section  2010  and  2011).  The 
inclusion  of  water  allows  a  greater  per- 
centage of  reactive  materials  than  does 
the  solvent  classification  procedures 
under  EPA's  regulation  (40  CFR  52.254 
(k)). 

Regulation  3  defines  "85  percent  over- 
all" (Section  2001)  as  the  degree  of  con- 
trol which  results  in  85  percent  reduction 
in  the  quantity  of  the  reactive  organic 
compounds.  This  Is  not  equivalent  to  the 
total  organic  reduction  specified  in  the 
Federal  regulation  (40  CFR  52.254) . 

Regulation  3  defines  "reactive  organic 
compounds"  (Section  2032.1)  on  the 
basis  of  the  composition  of  an  emission 
condensate  and  differs  from  the  Federal 
method  of  using  the  composition  of  the 
solvent  Itself  for  the  reactivity  classifica- 
tion. Representative  samples  are  not  ob- 
tainable from  an  emission  condensate 
approach  for  processes  with  multiple 
stacks  given  the  range  of  evaporate 
characteristics  of  a  solvents  components. 
Therefore,  this  definition  is  not  equiva- 
lent to  that  specified  in  the  Federal  reg- 
ulation (40  CFR  52.254(k) ) . 

Regulation  3,  Division  3,  contains 
source  operation  exemption  provisions: 
Provided,  That  modem  maintenance  and 
operating  practices  are  used.  Section 
3301.12  exempts  all  printing  presses  other 
than  rotogravure  printing  presses.  Sec- 
tion 3302.1  exempts  ovens  used  for  epoxy 
resin  casting.  Section  3302.5  exempts  un- 
healed solvent  rinsing  containers  and 
unheated  coating  dip  tanks  if  of  100  gal- 
lon capacity  or  less.  Such  exemptions  are 
not  authorized  by  Federal  regulation  <  40 
CFR  52.254) . 

The  existing  BAAPCD  control  require- 
ments that  confiict  with  the  regulatory 
amendments  made  on  October  2,  1974, 
are  identified  below : 

Section  1214  dealing  with  the  percent- 
age of  reactive  organic  compounds  in  the 
organic  gas. 

Section  1215  providing  an  exemption 
if  reactive  organic  gas  emissions  are  re- 
duced by  85  percent. 

Finally,  the  analytical  procedures  con- 
tained in  Division  6  of  Regulation  3  have 
not  been  modified  to  reflect  the  require- 
ments of  the  organic  solvent  control  pro- 
visions and  are  not  adequate  to  deter- 
mine the  compliance  status  of  a  source. 
No  provision  is  made  for  determining  the 
concentrations  of  branched  chain  ke- 
tones, aromatic  compounds  with  8  or 
more  carbon  atoms,  or  the  exempted 
chemical  compounds  (ethylbenzene, 
phenyl  acetate,  and  methyl  benzoate)  as 
specified  in  Section  2032.1.  The  BAAPCD 
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may  have  established  acceptable  ana- 
lytical procedures  for  the  enforcement  at 
this  regtilatlon,  but  they  are  not  eon- 
tained  In  the  most  recent  submittals  of 
Regulation  3. 

In  summary,  these  confiictlng  control 
requirements  and  exemptions  make  the 
organic  solvent  control  requirements  of 
Regulation  3  less  stringent  than  those 
promulgated  by  EPA,  and  are  the  basis 
for  this  proposed  disapproval.  All  provi- 
sions of  40  CFR  52.254  will  remain  in 
effect. 

It  is  also  the  purpose  of  this  notice 
to  propose  disapproval  of  sections  of 
BAAPCD's  Regulation  3,  dealing  with 
storage  of  organic  liquids,  contained  in 
the  January  10.  1975  submission. 

The  BAAPCD  emission  limitations  for 
storage  of  organic  liquids  (§  3102-3102.6) 
contain  exemption  provisions  for  organ - 
Ics  which  have  a  headspace  reactivity  of 
5  percent  or  less.  These  sections  can  allow 
the  storage  of  gasoline  in  tanks  without 
a  floating  roof  or  a  vapor  recovery  sys- 
tem. It  is  EPA's  intention  to  propose  a 
Federal  Regulation  controlling  the  emis- 
sions from  the  storage  of  organic  liquids- 
which  does  not  contain  a  headspace  re- 
activity exemption.  This  action  is  being 
taken  because  National  Ambient  Air 
Quality  Standards  for  oxidants  are  cur- 
rently being  violated  in  the  San  Fran- 
cisco Bay  Area  Air  Quality  Control 
Region  and  because  the  BAAPCD  regu- 
lation represents  less  control  than  that 
obtained  through  the  application  of  rea- 
sonably available  control  technology. 

Therefore,  it  Is  the  purpose  of  this 
notice  to  propose  a  Federal  replacement 
regulation  which  is  identical  to  the 
BAAPCD's  Regulation  3,  §  3102-3102.6 
without  the  headspace  reactivity  exemp- 
tion provision. 

Pursuant  to  section  110  of  the  Clean 
Air  Act,  as  amended,  and  40  CFR  Part 
51,  the  Administrator  is  required  to  ap- 
prove or  disapprove  the  regulations  as 
an  SIP  revision  and,  therefore,  invites 
public  comment  on  the  State's  submis- 
sion and  his  propyosed  approval  or  dis- 
approval. 

Copies  of  the  proposed  revision  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations : 

Bay  Area  Air  Pollution  Control  District,  939 

ESUs    Street,    San    Francisco,    California 

94109. 
California  Air  Resourcea  Board.    1700 — llth 

Street,  Sacramento,  California  96814. 
Environmental    Protection    Agency,    Region 

IX,   100  California  Street,  San  Francisco, 

California  94111. 
Public   Information   Reference   Unit,   Room 

2922    (EPA   Library).   401   M  Street,   SW., 

Washington,  D.C.  20460. 

Interested  persons  may  participate  In 
this  rulemaking  by  submitting  written 
comments  to  the  Regional  Administra- 
tor; Attention:  Air  and  Hazardous 
Materials  Division;  EPA;  Region  EK; 
100  California  Street;  San.  Francisco, 
California  94111.  Relevant  comments  re- 
ceived on  or  before  P^ruary  28,  1977, 
will  be  ccxisldered. 

Comm^its  received  will  be  avallaUe 
for  inspection  during  normal  woridnsr 


hours  at  the  Region  IX  office  and  the 
EPA  Public  Information  Reference  Unit. 

(8e&   110  Clean  Air  Act,  as  amended    (43 
VS.C.  18570-6) ) 

Dated:  January  18,  1977. 

Paul  De  Falco,  Jr., 
Regional  Administrator. 

(PR  Doc.77-2745  Piled  l-27-77;8.45  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Railroad  Administration 

[  49  CFR  Part  228  ] 

iFR.\  Docket  No.  HS-2.  Notice  No.  4] 

CONSTRUCTION  OF  RAILROAD 
EMPLOYEE  SLEEPING  QUARTERS 

Public  Hearing 

On  December  3,  1976,  the  Federal  Rail- 
road Administration  (FRA>  published  in 
the  Federal  Register  a  notice  of  pro- 
posed rulemaking  on  regulations  con- 
cerning the  location  of  railroad  employee 
sleeping  quarters  in  conformity  with  sec- 
tion 2(a)(4)  of  the  Hours  of  Service 
Act  (45  U.S.C.  62(a)(4)),  as  amended 
by  section  4  of  the  Federal  Railrond 
Safety  Authori2ation  Act  of  1976,  Pub.  L. 
No.  94-348,  90  Stat.  818  (41  FR  53070). 
Under  an  extension  published  in  the 
Federal  Register  of  Januarj'  14,  1977, 
written  comments  on  the  rulemaking  are 
due  by  February  17,  1977  (42  FR  2994). 
Interim  r^ailations  implementing  sec- 
tion 2(a)(4)  are  presently  in  effect  (41 
FR  53028;  December  3,  1976) .  FRA  ad- 
ministers and  enforces  the  Hours  of 
Service  Act  under  section  6(f)  (3)  (A)  of 
the  Department  of  Transportation  Act 
(49  U.S.C.  1655(f)  (3)  (A) )  and  a  delega- 
tion from  the  Secretary  of  Transporta- 
tion (49  CFR  1.49(d)). 

The  Association  of  American  Railroads 
has  requested  that  FRA  "conduct  a  hear- 
ing on  the  record  with  the  opportunity 
for  interested  parties  to  question  all 
other  parties  ,on  matters  of  iact  and 
opinion  contained  in  their  respective 
presentations"  to  be  held  "no  sooner 
than  twenty  days  after  the  due  date  for 
the  submission  of  statements  herein,  to 
give  all  parties  adequate  opportunity  to 
examine  the  written  submissions". 

As  set  forth  In  49  CFR  Part  211.  the 
PHA  Rules  of  Practice,  it  is  FTIA  policy 
that  rulemaking  hearings  are  conducted 
when  required  by  statute  or  when 
deemed  necessary  or  desirable  (see  re- 
vision of  Part  211  at  41  FR  54181;  De- 
cember 13,  1976) .  Such  hearings  are  op- 
portunities for  the  oral  presentation  of 
data,  views  and  arguments.  FRA  rule- 
making hearings  are  not  adversary  pro- 
ceedings and  the  a^^ency  is  not  limited 
to  the  hearing  transcript  or  written  sub- 
missions In  fashioning  final  rules.  49 
CFR  211.25.  Neither  the  Hours  of  Service 
Act  nor  any  statute  which  FRA  admin- 
isters requires  rulemaking  to  be  con- 
ducted "on  the  record  after  opportunity 
for  an  agency  hesirlng"  as  that  phrase  is 
employed  in  the  Administrative  Proce- 
dure Act.  Indeed,  the  Hours  of  Service 
Act  does  not  require  that  there  be  any 


opportunity  for  oral  presentations.  How- 
ever, FRA  does  desire  to  receive  the  views 
of  interested  persons  on  this  topic  and  to 
permit  such  exchange  of  views  as  may 
contribute  to  an  informed  agency  judg- 
ment. 

Therefore.  FRA  will  conduct  an  infor- 
mal rulemaking  hearing  at  10  a.m.  on 
March  1.  1977.  in  Room  6200,  Nassif 
Building.  400  7th  Street.  SW..  Washing- 
ton, D.C.  FRA  believes  Uiat  this  hearing 
date  will  provide  an  ample  opportunity 
for  persons  to  review  the  written  sub- 
missions in  advance  and  prepare  state- 
ments for  presentation  at  the  hearing. 
All  interested  persons  are  invited  to  at- 
tend and  participate. 

The  hearing  will  be  presided  over  by  a 
hearing  officer  designated  by  the  Asso- 
ciate Administrator  for  Safety.  After  an 
introduction  on  the  subject  matter,  inter- 
ested persons  will  be  invited  to  make  oral 
presentations.  If  necessary  to  assure  full 
participation,  the  hearing  officer  may 
limit  the  duration  of  statements.  To  the 
extent  possible  after  completion  of  initial 
statements,  opportunity  will  be  provided 
for  statements  responsive  to  the  com- 
ments of  other  participants.  There  will 
be  no  cross-examination  of  persons  mak- 
ing statements.  However,  questions  will 
be  permitted  for  the  purpose  of  clarify- 
ing the  substance  of  any  oral  comment. 

A  transcript  of  the  hearing  will  be  pre- 
pared and  placed  in  the  public  docket.  To 
assist  the  reporter  and  the  hearing  offi- 
cer, any  person  Intending  to  deliver  a 
prepared  statement  is  encouraged  to 
make  four  copies  of  the  statement  avail- 
able to  the  hearing  officer  before  the 
start  of  the  hearing.  Additional  proce- 
dures may  be  announced  at  the  hearing. 

Issued  in  Washington,  D.C.  on  January 
24.  1977. 

Donald  W.  Bennett. 
Associate  Administrator 

for  Safety. 

(PR  Doc  77-2784  Piled  l-27-77;8:46  am] 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[  So  CFR  Part  33  ] 

SPORT  FISHING 

Proposed  Opening  of  Hillside  National 
Wildlife  Refuge,  Mississippi,  to  Sport 
Fishing 

Notice  is  hereby  given  that  it  Is  pro- 
posed that  50  CFR  Part  33  be  amended 
by  the  addition  of  the  Hillside  National 
Wildlife  Refuge,  Mississippi,  to  the  list 
of  refuge  areas  open  for  support  fishing, 
which  Is  published  at  50  CFR  33.4. 

Pursuant  to  the  authority  of  16  U.S.C. 
668dd(d).  as  redelegated  to  the  Director 
of  the  United  State  Fish  and  WUdlife 
Service  at  DM  242.1.1,  the  Director  may 
open  refuge  areas  to  sport  fishing  when 
a  determination  has  been  made  that  such 
activity  Is  compatible  with  the  major 
purposes  for  which  the  area  was  estab- 
lished. As  a  general  rule,  most  areas 
within  the  National  Wildlife  Refuge  Sys- 
tem are  closed  to  sport  fishing  until  offi- 
cially opened  by  regulation.  It  Is  the  pur- 


fCBEIAl  RECISTH,   VOL.  42,  NO.   19— FRIDAY,  JANUAIY  2S,   1977 


pcse  of  thi.i  proposed  rulemaking  to  allow 
sport  fishing  on  Hillside  National  Wild- 
lite  Refuge,  which  is  presently  prohib- 
ited. 

Fui  therniore,  pursuant  to  the  require- 
ments of  section  102(2)  (C)  of  the  Na- 
tional Environmental  Policy  Act  of  1969 
142  U.S.C.  4332(2)  (O),  an  environmen- 
tal assessment  has  been  prepared  on  this 
proposal  which  will  help  determine 
whether  this  rulemaking  constitutes  a 
major  federal  action  significantly  affect- 
ing the  human  environment.  A  copy  of 
this  assessment  is  available  at  the  ad- 
dress below. 
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The  policy  of  the  Department  of  tne 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportimlty  to  participate 
in  the  rulemaking  process.  Therefore,  in- 
terested persons  may  submit  written 
comments,  suggestions,  or  objections  re- 
garding the  proposed  amendment  to  the 
Director,  U.S.  Pish  and  Wildlife  Service, 
Washington,  D.C.  20240,  on  ojr  befwe 
Febi-uary  28,  1977.  All  relevant  comments 
received  will  be  considered  by  the  Direc- 
tor prior  to  the  issuance  of  final  rule- 
making. 
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Accordingly,  it  is  proposed  to  amend 
f  33.4,  in  Title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

§  33.40      Ijst  of  open  arra»,  sport  lisliiii!r. 

•  *  «  *  • 

Mississippi 
hillside  national  wildlirk  refuge 

•  •  *  >  t 

Dated:  January  24,  1977. 

F.  Eugene  Hester, 
Acting  Director,  United  States 
Fish  and  Wildlife  Service. 
IPR  Doc.77-2803  Piled  l-27-77;8:45  am  | 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

OREGON  DUNES  NATIONAL  RECREATION 
AREA  ADVISORY  COUNCIL 


Meeting 

The  Oregon  Dunes  National  Recreation 
Area  Advisory  Council  will  meet  on  Fri- 
day, March  18,  1977,  at  10  am,  in  the 
NRA  Headquarters  Conference  Room  at 
855  Highway  Avenue,  Reedsport.  Oregon. 

The  purpose  of  the  meeting  will  be  to 
review  the  Final  EIS  for  the  Manage- 
ment Plan  and  Wilderness  Suitability 
Report  and  to  discuss  the  ORV  closure 
that  went  into  effect  on  January  1,  1977. 

The  meeting  will  be  open  to  the  public. 
Persons  who  wish  to  attend  should  notify 
Lorraine  Potter,  855  Highway  Avenue, 
Reedsport,  Oregon  97467.  The  telephone 
niunber  is  (503)  271-3611.  Written  state- 
ments may  be  filed  with  the  Council  be- 
fore or  after  the  meetings. 

The  Council  has  established  the  follow- 
ing rules  for  public  participation.  Any 
member  of  the  public  who  wishes  to  speak 
must  be  recognized  by  the  Council  Chair- 
man. The  Chairman  will  decide  the  time 
when  public  participation  will  take  place. 

Robert  L.  Schrenk, 
Area  Ranger. 
January  21,  1977. 

(PR  Doc.77-2749  Piled  1-27-77:8:45  ami 

ARCHITECTURAL  AND  TRANSPOR- 
TATION BARRIERS  COMPLIANCE 
BOARD 

NATIONAL  ADVISORY  COMMITTEE  ON 
AN  ACCESSIBLE  ENVIRONMENT 

Public  Meeting 

Notice  is  hereby  given,  pursuant  to  sec- 
tion 10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463 >,  that 
meeting  of  the  National  Advisory  Com- 
mittee on  an  Accessible  Environment  will 
be  held  on  February  12-13,  9  a.m.,  at  the 
Stouffer's  Denver  Hotel,  3203  Quebec 
Street,  Denver,  Colorado,  80207. 

The  National  Advisory  Committee  on 
an  Accessible  Environment  is  established 
under  the  1974  amendments  to  the  Re- 
habUitation  Act,  Pub.  L.  93-516,  29 
U.S.C.  792  et  seq.  The  Committee  is  es- 
tablished to  provide  advice,  guidance, 
and  recommendations  to  the  Architec- 
tural and  Transportation  Barriers  Com- 
pliance Board  in  carrying  out  its  func- 
tions. 

The  meeting  of  the  Committee  shall 
be  open  to  the  public.  On  the  first  day 
the  Committee  Chairman  will  discuss 
activities  since  the  previous  meeting  and 
call  for  government  spokespersons  to 


report  on  program  activities  and  plans 
of  the  Architectural  and  Transportation 
Barriers  Compliance  Board.  On  the  sec- 
ond day.  the  Committee  will  discuss 
conipllance  and  related  procedures.  The 
proposed  afternoon  agenda  calls  for  the 
Committee  to  discuss  its  organization  and 
plans  for  future  procediires. 

Persons  interested  in  attending  the 
meeting  should  contact  Ms.  Laurinda 
Street,  SW..  Washington,  D.C.  20201, 
Transportation  Barriers  Compliance 
Board.  Mary  E.  Switzer  Building.  330  C 
Street,  SW..  Washington.  D.C.  20201, 
telephone  (202)  245-1801. 

James  S.  Jeffers, 
Executive    pirector.    Architec- 
tural and  Transportation  Bar- 
riers Compliance  Board. 

(FB  Doc.77-2799  PUed  l-27-77;8:45  am] 

CIVIL  AERONAUTICS  BOARD 

[Docket  27573;  Agreement  C.A.B.  26095.  R-1 
through  R-12;  Agreement  C.A.B.  26176: 
Agreement  C.A.B.  26191;   Order  77-1-136] 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Agreement  Relating  to  North  Atlantic 
Cargo  Rates;  Order  on  Reconsideration 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  24th  day  of  January  1977. 

By  Order  76-12-98,  December  16,  1976. 
the  Board  generally  approved  an  agree- 
ment among  the  carrier  members  of  the 
International  Air  Transport  Association 
(lATA)  establishing  North  Atlantic  car- 
go rates  through  September  30,  1977. 
A  joint  petition  for  reconsideration  has 
been  submitted  by  Trans  International 
Airlines,  Inc.  (TIA),'and  World  Airways, 
Inc.  (World). 

In  their  petition,  TIA  and  World  sub- 
mit that  in  approving  new  high  weight- 
break  (10,000  and  34,000  kg.)  specific 
commodity  rates  as  part  of  the  subject 
lATA  agreement  the  Board  included  in 
footnote  13  of  the  order  a  "gratuitous 
statement  regarding  the  relationship  be- 
tween cargo  charter  costs  and  the  costs 
of  high  weightbreak  scheduled  cargo 
services  '.  which  petitioners  allege  has 
no  evidentiary  basis  in  the  record  and 
appears  to  prejudge  important  issues  in 
the  Transatlantic  FAK  Contaainer  and 
Charter  Freight  Rates  Investigation, 
Docket  27557.'  TIA  and  World  request 
the  Board  to  delete  footnote  13  from  the 
order;  and  further  request  the  Board  to 
supply  interested  parties  in  Docket  27557 
with  copies  of  Board  studies  or  other 
information  on  which  the  alleged  con- 
clusions in  footnote  13  were  based,  for 
examination  and  rebuttal  in  the  Trans- 


a:lc.nt:c  FAK  and  Charter  Rates  Inves- 
tiQat!,.n  to  avoid  an  ex  parte  deter- 
mination on  a  critical  matter  in  that 
proceeding.  TIA  and  World  allege  fur- 
ther that  it  is  inappropriate  for  the 
Board  to  reach  even  tentative  conclu- 
sions on  the  issue  of  relative  costs  of 
cargo  charter  and  scheduled  services; 
and  that  even  the  final  sentence  of  the 
challenged  footnote,  stating  that  the  is- 
sue will  be  decided  in  Docket  27557,  in 
no  way  diminishes  the  prejudicial  at- 
mosphere created  by  these  alleged  ten- 
tative conclusions. 

The  Board  has  concluded  to  deny  the 
petition.  The  challenged  langiiage  In 
footnote  13  is  not  based  on  any  ex  parte 
or  other  "studies"  or  information  con- 
cerning the  costs  of  cargo  charters  vs. 
scheduled  cargo  operations,  and  makes 
no  conclusion,  tentative  or  otherwise,  as 
to  their  relative  levels.  It  is  clear  from  the 
language  used,  that  no  issues  have  been 
predetermined  by  Order  7ft-12-98  and 
that  all  pertinent  issues  will  be  deter- 
mined on  the  basis  of  the  record  in 
Docket  27557. 

Accordingly,  it  is  ordered.  That: 

The  petition  of  Trans  International 
Airlines,  Inc.,  and  World  Airways.  Inc.. 
for  reconsideration  of  Order  76-12-98  be 
and  hereby  is  denied. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor. 
Secretary. 

[FR  DOC.T7-2822  Filed  1-27-77:8:45  am) 


•  Footnote  13  an  page  9  of  Order  76-12-98 
reads  as  follows: 

As  indicated  above,  the  pew  hlgh-welght- 
break  SCR's  would  be  set  at  levels  equivalent 
to  the  new  minimum  charter  rates.  It  is  rec- 
ognized that  the  board  has  previously  taken 
the  position  that  rates  for  scheduled  serv- 
ices should  generally  be  priced  at  higher 
levels  than  those  for  charter  services.  In  view 
of  the  lower  load  factors  and  higher  unit 
costs  associated  with  scheduled  services. 
However,  under  many  circumstances,  such  as 
the  critical  time  requirements  of  the  char- 
terer, the  possibility  of  unusual  shipment 
characteristics,  the  one-way  nature  of  cargo 
charter  flights,  as  well  as  the  off -route  opera- 
tions frequently  experienced,  and  In  general 
the  dlfficlty  of  arranging  crews  and  equlp- 
mer.t  to  satisfy  the  requirements,  it  may 
not  be  unreasonable  to  expect  that  the  coats 
of  cargo  charter  service  are  somewhat  higher 
than  those  of  scheduled  service.  We  would 
emphasize  that  these  factors  as  well  as  others 
are  the  subject  of  the  ongoing  Transatlantic 
FAK  Container  and  Charter  Freight  Rates 
Investigation,  Docket  27657.  and  will  be  de- 
termined In  that  proceeding. 


) 
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[Order  77-1-130;    Docket   27573:    Agreement 
CAB.  263641 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Agreement  Relating  to  Specific  Commodity 
Rates 

Issued  under  delegated  authority  Jan- 
iiary  24.  1977. 

An  agreement  has  been  filed  with  the 
Board  pursiiant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act> 
and  Part  261  of  the  Board's  Economic 
Regulations  between  various  air  carriers, 
foreign  air  carriers,  and  other  carriers 
embodied  m  the  resolutions  of  the  Joint 
Traffic  Conferences  of  the  International 
Air  Transport  Association  (LATA),  and 
adopted  pursuant  to  the  provisions  of 
Resolution  590  dealing  with  specific  com- 
modity rates. 

The  agreement  names  an  additional 
specific  commodity  rate  as  set  forth  be- 
low, reflecting  reductions  from  general 
cargo  rates:  and  was  adopted  pursuant 
to  unprotested  notice  to  the  carriers  and 
promulgated  in  an  lATA  letter  dated 
January  12, 1977. 

Specific 

Commodity 

Item  No. 

0009 - 


Description  and  rate 

Foodstuffs,  spices,  and  bever- 
ages, excluding  caviar  and 
hatching  eggs.  232  cents 
per  kllogramB,'  minimum 
weight  200  kg  222  cents 
per  kilograms,'  minimum 
weight  500  kg  from  Johan- 
nesburg to  New  York. 

Pursuant  to  authority  duly  delegated 
by  the  Board  in  the  Board's  Regulations, 
14  CFR  385.14,  it  is  not  found  that  the 
subject  agreement  is  adverse  to  the  pub- 
lic interest  or  in  violation  of  the  Act, 
provided  that  approval  is  subject  to  the 
conditions  hereinafter  ordered. 

Accordingly,  it  is  ordered.  That: 

Agreement  C.A.B.  26384  Is  approved, 
provided  that  (a)  approval  shall  not  con- 
stitute approval  of  the  specific  commod- 
ity descriptions  contained  therein  for 
pturposes  of  tariff  publications ;  <b)  tariff 
filings  shall  be  marked  to  become  effec- 
tive on  not  less  than  30  days'  notice  from 
ttM  date  of  filing;  and  <c)  where  a  speci- 
fic commodity  rate  is  published  for  a 
specified  minimum  weight  at  a  level  lower 
than  the  general  commodity  rate  appli- 
cable for  such  weight,  and  where  a  gen- 
eral commodity  rate  is  published  for  a 
greater  minimum  weight  at  a  level  lower 
than  such  specific  commodity  rate,  the 
specific  commodity  rate  shall  be  extended 
to  all  such  greater  minimum  weights  at 
the  applicable  general  commodity  rate 
level. 

Persons  entitled  to  petition  the  Board 
for  review  of  this  order,  pursuant  to  the 
Board's  Regulations.  14  CFR  385.50.  may 
file  such  petitions  within  ten  days  after 
the  date  of  service  of  this  order. 

This  order  shall  be  effective  and  be- 
come the  action  of  the  Civil  Aeronautics 
Board  unless  within  such  period  a  peti- 
tion  for  review   is  filed  or  the  Board 
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gives  notice  that  it  will  review  this  order 
on  its  own  motion. 

This  order  will  be  published  in  the 
Federal  Register. 

James  L.  Deegan, 
Chief,    Passenger    and    Cargo 
Rates    Division,    Bureau    of 
Economics.  | 

Phyllis  T.  Kaylor, 
Secretary. 

IFRDoc  77-2825  Filed  1-27-77:8:45  am] 


[Order  77-1-126;  Docket  29860] 

TRANS  WORLD  AIRLINES.    INC. 

Category  Y  Tariffs;  Order  Denying  Petition 
for  Reconsideration 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  oCBce  in  Washington,  DC. 
on  the  21st  day  oi  January,  1977. 

THie  Board,  by  Order  76-10-48,  served 
October  12,  1976.  suspended  the  Cate- 
gory Y  tariffs '  of  Trans  World  Airlines, 
Inc  (TWA'*  pending  an  investigation. 
A  petition  for  reconsideration  was  filed 
by  TWA  on  October  22,  1976,  and  an- 
swers by  Pan  American  World  Airways, 
Inc.  (Pan  Am)  and  Member  Carriers  of 
the  National  Air  Carrier  AssociatioB 
(NACA)  were  filed  in  opposition. 

TWA  alleges  that  the  Board's  findings 
that  its  Category  Y  services  present  the 
possibilities  of  regular  passenger  dis- 
placement during  peak  travel  periods 
and  self -diversion  of  Category  A  and  Z 
traflSc  are  speculative  and  unsupportable. 
Despite  its  inability  to  conduct  Category 
B  charter  flights  as  alternative  service, 
TWA  argues  that  the  problem  of  dis- 
placement of  regular  fare  traffic  by  Cate- 
gory Y  traflBc  is  no  different  in  the  case 
of  TWA  than  in  the  cases  of  Pan  Am 
and  Northwest  Airlines  Inc.  'North- 
west) ,  v;hose  Category  Y  tariffs  were  not 
suspended.  The  carrier  claims  that  the 
scheduling  procedures  it  has  arranged 
with  the  Department  of  Defense  (DOD) 
prevent  anticipated  conflicts  between 
Category  Y  traflBic  and  regular  traffic, 
and  that  a  Category  Y  tariff  provision 
allows  for  reaccommodation  of  the  mili- 
tary passengers  on  later  flights  when 
there  is  conflict.  Regarding  the  Board's 
conclusion  that  higher  fare  Category  A 
and  Z  trafBc  could  be  diverted  to  TWA^ 
proposed  Category  Y  service,  TWA  ap- 
gues  that  this  is  not  a  problem  unique 
to  TWA,  and  that  all  of  the  projected 
Category  Y  passengers  will  be  "new" 
traffic,  and  will  not  consist  of  diverted 
Category  A  or  Z  passengers. 

Pan  Am  and  NACA  concur  in  the 
Board's  decision  to  suspend  TWA's  tariff 
and  urge  the  Board  to  deny  TWA's  peti- 
tion for  reconsideration.  Pan  Am  argues 
that  the  New  York -Mediterranean  routes 
are  not  suited  for  Category  B  opera- 
tions, and  that  in  the  absence  of  a  Cate- 
gory Y  program  all  of  the  military  traffic 


'Expires  March  31.  1978. 


'  Local  Military  Passenger  Fares  Tariff  No. 
MAC-l  CJlS.  No.  308,  filed  September  1. 
1976  to  become  effective  October  1,  1976.  TUe 
suspension  was  made  effective  December  1. 
1976 


( 


v.-ould  move  on  Category  Z  service.  In 
addition.  Pan  Am  argues  that  Category 
Y  should  be  limited  to  a  true  substitution 
for  Category  B  services,  and  that  TWA's 
tanff  represents  an  attempt  by  DOD  to 
expand  Category  Y  in  order  to  secure  the 
advantages  of  scheduled  service  at 
planeload  charter  rates. 

Upon  consideration  of  the  petition 
and  ari5wers,  we  find  that  TWA  has  not 
rai.'^ed  sufficient  facts  to  warrant  recon- 
sideration of  Order  76-10-48.  TWA's 
allegation  that  the  Category  Y  passen- 
gers will  be  "new"  traffic  is  unsubstan- 
tiated by  any  data,  and  the  remainder 
cf  TWA's  arguments  do  not  contain  any 
information  about  military  procure- 
ment of  civilian  airlift  or  the  Category  Y 
prct-ra-n  in  particular  that  was  not  con- 
sidered previously.  Thus,  TWA  has  failed 
to  demonstrate  error  in  the  Board's  con- 
clusion that  there  are  significant  differ- 
ences between  the  circumstances  sur- 
rounding the  TWA  Category  Y  proposal 
and  those  of  Pan  Am  and  Northwest, 
and  thra  these  differences  require  sus- 
pension of  the  TWA  tariff. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
particularly  Sections  204(a),  403,  404, 
and  1002  thereof. 

It  is  ordered.  That: 

The  petition  filed  by  Trans  World  Air- 
lines. Inc.  for  reconsideration  of  Order 
76-10-48  be  and  hereby  is  denied. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 
Secretary. 

Minetti  and  West,  members,  concur- 
ring: 

We  concur  in  the  decision  to  deny 
the  petition  for  reconsideration.  We  con- 
tinue to  object,  however,  to  the  majority's 
insistence  on  distinguishing  this  tariff 
from  those  of  Northwest  and  Pan  Ameri- 
can which  we  would  have  suspended. 
See  our  concurring  statement  to  Order 
76-10-48,  September  30,  1976;  our  dis- 
sent from  Order  7ft-3-45,  March  8,  1976; 
and,  our  concurrence  and  dissent  in 
Order  75-7-104,  July  22,  1975. 

G.  Joseph  Minetti. 
Lee  R.  West 
[FR  Doc.77-2874  Filed  1-27-77:8:45  am] 

CIVIL  SERVICE  COMMISSION 

DEPARTMENT  OF  DEFENSE 

Revocation  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  §  9.20  of  Civil  Serv- 
ice Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv- 
ice Commission  revokes  the  authority  of 
the  Department  of  Defense  to  fill  by  non- 
career  executive  assignment  in  the  ex- 
cepted service  the  position  of  Deputy 
Assistant  Secretary  (Near  East,  African 
and  South  Asian  Affairsi,  ODAS  (Near 
Eastern.  Africa  and  South  Asian  Af- 
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fairs) ,  OASD  (International  Secm-ity  Af- 
fairs) .  Office  of  the  Secretary  of  Defense. 

United  States  Civil  Serv- 
ice Commission. 
JAMES  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[PR  Doc.77-2629  Filed  1-27-77:8 :45  am] 


CIVIL  SERVICE  COMMISSION 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Grant  of  Authority  To  Make  Noncareer 
Executive  Assignment 

Under  authority  of  §9.20  of  CivU 
Service  Rule  IX  (5  CFR  9.20).  the  Civil 
Service  Commission  authorizes  the  Exec- 
utive Office  of  the  President  to  fill  by 
noncareer  executive  assigrunent  in  the 
excepted  service  the  position  of  Assistant 
Director.  Natural  Resou»ces  and  Com- 
mercial Services,  Office  of  the  Director. 
Office  of  Science  and  Technology  Policy. 

United  States  Civil  Serv- 
ice Commission, 
James  C.  Spry, 
Executive  Assistajit  to 
the  Commissioners. 

(FB  Doc.77-2552  FUed  1-27-77:8:45  am) 


EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Grant  of  Authority  To  Make  Noncareer 
Executive  Assignment 

Under  authority  of  S  9.20  of  Civil 
Service  Rule  IX  iS  CFR  9.20),  the  Civil 
Service  Commission  authorizes  the  Exec- 
utive Office  of  the  President  to  fill  by 
noncareer  executive  assignment  in  the 
excepted  service  the  position  of  Execu- 
tive Secretary,  Federal  Coordinating 
Council  for  Science,  Engineering,  and 
Technology.  Office  of  the  Director,  Office 
of  Science  and  Technology  Policy. 

United  States  Civil  Serv- 
ice Commission. 

James  C.  Spry, 

Executive  Assutant 
to  the  Commissioners. 

(PR  Doc .77-2553  Filed  1-27-77; 8: 45  am] 


EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Grant  of  Authority  To  Make  Noncareer 
Executive  Assignment 

Under  authority  of  §  9.20  of  Civil 
Service  Rule  IX  (5  CFR  9.20  •.  the  Civil 
Service  Commission  authorizes  the  Ex- 
ecutive Office  of  the  President  to  fill  by 
noncareer  executive  assignment  in  the 
excepted  senice  the  position  of  As- 
sistant Director.  National  Security  Af- 
fairs. Office  of  the  Director.  Office  of  Sci- 
ence and  Technology  Policy. 

United  States  Civil  Serv- 
ice Commission. 

J.AMES  C.  Spry. 

Executive  Assistant 
to  the  Commissioners. 

|FR   DocT7-2555   Filed   1-27-77:8:45  am] 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SE- 
VERELY HANDICAPPED 

PROCUREMENT  LIST  1977 
Additions 

Notice  of  proposed  additions  to  Pro- 
curement List  1977.  November  18.  1976 
(41  FR  50975 >  of  the  commodity  and 
service  listed  below  was  published  in  the 
Federal  Register  on  December  3,  1976 
(41  FR  53126"  and  November  30.  1976 
t41  FR  52512). 

After  consideration  of  all  the  relevant 
data  presented,  the  Committee  has  deter- 
muied  that  the  commodity  and  service 
listed  below  ace  suitable  for  procurement 
by  the  Government  under  Pub.  L.  92-28, 
85  Stat  77.  Accordingly,  they  are  here- 
by added  to  the  Procurement  List. 

Cia^a    5940 
Termu-.al    Lu^    (SH),    5940-00-549-6581 
SIC    7542 

Vehicle  Detailing   (SH),  Dulu-.h.  Minnesota. 
pUis  lO-mile  radiiis 

By  the  Committee. 

C.  W.  Fletcher. 
Executive  Director. 

fFR  Doc  77  2604  Filed  1-27  77;8:45  am) 


EXECUTIVE  OFFICE  OF  THE   PRESIDENT 

Grant  of  Authority  to  Make  Noncareer 
Executive  Assignment 

Under  authority  of  §  9.20  of  Ci\il 
Service  Rule  IX  (5  CFR  9.20).  the  Civil 
Servise  Commission  authorizes  the  Ex- 
ecutive Office  of  the  President  to  fill  by 
noncareer  executive  assignment  in  the 
excepted  service  the  position  of  As- 
sistant Director  for  Human  Resources. 
Social  and  Economic  Services,  Office  of 
the  Director,  Office  of  Science  and  Tech- 
nology Policy. 

United  St.\tes  Civil  Serv- 
ice Commission, 
James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 

(FR  Doc.77-2554  FUed  1-24-77:8:45  am] 


SIC  7331 
Mailing  Service.  U.S.  Coast  Guard  Academy. 
New  London.  Connecticut. 

By  the  Committee. 

C.  W.  Fletcher. 
£xecufii'e  Director. 

IFR  Doc  77-2789  Filed  1-27-77:8  45  ami 


PROCUREMENT  LIST   1977 

Deletions 

Notice  of  proposed  deletions  from  Pro- 
curement Li.st  1977.  November  18.  1976 
(41  FR  50975'  was  published  in  the  Fed- 
eral Register  on  December  10,  1976  i41 
FR  540:ii. 

After  co:-.sideraticn  of  all  the  relevant 
data  pre'^ented.  the  Committee  has  de- 
term.r.ed  that  the  commodity  and  service 
listed  below  are  no  longer  suitable  for 
procurement  by  the  Government  under 
Pub  L  92-28.  85  Stat.  77.  Accordingly, 
they  are  hereby  deleted  from  the  Pro- 
curement List. 

Class  3990 
Cap.  Wood. 

3990-00-366-6824. 


PROCUREMENT  LIST  1977 
Proposed  Deletion 

Notice  is  hereby  given  pursuant  to  sec- 
tion 2'a>  *2'  of  Pub  L.  92-28;  85  Stat  77 
of  the  proposed  deletion  of  the  follow- 
ing service  from  Procurement  List  1977. 
November  18.  1976  i41  FR  50975). 

SIC  7331 
MaiUr.j  Service.  Center  for  Disease  Control. 
Bethe.-da.  Maryland 

Comments  and  views  regarding  the 
proposed  deletion  may  be  filed  with  the 
Committee  on  or  before  March  2,  1977. 
Communications  should  be  addressed  to 
the  Executive  Director,  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped,  2009  Fourteenth 
Sreet  North,  Suite  610.  Arlington. 
Virginia  22201. 

This  notice  is  automatically  cancelled 
six  months  from  the  date  of  this  Federal 
Register. 

By  the  Committee. 

C.  W.  Fletcher. 
Executive  Director 

I  FR  Doc  77-2788  Filed  1-27-77:8:45  am) 

COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL  IMPACT  STATEMENTS 
RECEIVED  FROM  JANUARY  17 
THROUGH  JANUARY  21,  1977 

Environmental  impact  statements  re- 
ceived by  the  Council  on  Environmental 
Quality  from  January  17  through  Janu- 
ary 21,  1977.  The  date  of  receipt  for  each 
statement  is  noted  in  the  statement  sum- 
mary Under  Council  Guidelines  the  min- 
imum period  for  public  review  and  com- 
ment on  draft  environmental  impact 
statements  in  forty-five  <45i  days  from 
this  Federal  Register  notice  of  availa- 
bility. March  14,  1977i.  The  thirty  <30> 
day  penod  for  each  final  statement  be- 
giiis  on  the  day  the  statement  is  made 
uvailable  to  the  Council  and  to  comment- 
ing parties. 

Copies  of  individual  statements  are 
available  for  review  from  the  originating 
agency.  Back  copies  will  also  be  available 
at  10  cents  per  page  from  the  Environ- 
mental Law  Institute,  1346  Connecticut 
Avenue.  Washington.  D.C.  20036. 

Departmen-t  of  ACRICt.  ltvre 

Contact :  Coordinator  of  Environmental 
Quality  .Activities,  Office  of  the  Secretary. 
CS.  Department  ofcAgriculture,  Room  359-A. 
Washir.ttci..  DC.  20250.  202-447-3965 

FOREST  SERVICE 

Firtal 

William  B  Bankhead  National  Forest  Tim- 
ber Plan,  Winston,  Lawrence,  and  Franklin 
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Counties.  Ala.,  January  19:  Proposed  Is  the 
Implementation  of  a  Timber  Management 
Plan  for  the  William  B  Banlihead  National 
Forest  covering  the  period  July  1.  1976  to 
September  30.  1986.  The  Bankhead  National 
Forest  contains  179,294  acres  of  which  162.728 
acres  are  classified  as  commercial  forest  land. 
The  plan  proposes  even-aged  forest  manage- 
ment for  that  part  of  the  Forest  which  is 
suitable  for  siislalned  yield  timber  produc- 
tir  .1  and  not  reserved  for  some  other  .ise. 
A\trate  ann\ial  potential  yield  Is  10  4  mll- 
lim  boaid  feet  of  saw  timber  and  2.279 
thou-iana  r  icic  feet  of  small  roundwood 
products.  Negative  impacts  include  loss  of 
plea-slng  forest  scenery  and  temporary  In- 
creases in  turbidity  and  !>tream  flow.  Com- 
ments made  by;  FPC,  USDA.  AHP.  COE, 
DOI.  HEW.  ERDA,  and  EPA.  (ELR  Order  }io. 
70077  1 

Santa  Fe  National  Forest.  Geothermal 
Leasing.  Rio  Arriba  and  Sandoval  Coiintier. 
N  Mex  Jar.r.ary  19:  Proposed  Is  the  leasing 
of  a  51.571  acre  known  Geothermal  Resonrre 
Area  (KGRA)  in  Santa  Fe  National  Forest 
and  a  29.000  acre  area  of  noncompetitive  leas- 
ing Interest  outside  the  KGRA.  The  State- 
ment also  covers  a  larger  area  of  about  496,- 
950  gross  aires  extending  southward  and 
northeastward  known  as  an  area  prospective- 
ly valuable  for  geothermal  resources,  which 
Includes  both  the  KGRA  and  noncompetitive 
area.  Potential  adverse  effects  include  dis- 
placement of  soils,  removal  of  surface  vege- 
tation, and  changes  in  the  quality  and  quan- 
tity of  water  produced  from  this  area.  Com- 
ments made  by:  DOI.  USDA,  EPA,  DOC  and 
Btate  and  local  agencies,  and  concerned  citi- 
zens. (ELR  Order  No.  70074.) 

Depahtment   of   Commerce 

Contact:  Dr.  Sidney  R.  Oaller.  Deputy  As- 
sistant Secretary  for  Environmental  Affairs, 
Department  of  Commerce.  Washington,  D.C. 

aoaao.  303-967^335. 

ManONAL    OCEANIC    AND    ATMOSPHERIC 
ADMINISTRATION 

Draft 

Haddock,  Cod,  and  Yellowtall  Flounder, 
Management  Plan.  January  21:  Proposed  Is  a 
management  plan  for  the  domestic  harvest- 
ing of  haddock  (Melanogrammus  aegleflnus) , 
cod  (OadUB  Morhual,  and  yellowtall  floun- 
der (Linoanda  ferrugtnea)  off  the  Northeast- 
em  United  States.  The'^e  fl-iherles  were  regu- 
lated under  the  terms  of  the  18-member  In- 
ternational OommKslon  for  the  Northwest 
Atlantic  Fisheries  (ICNAF) .  as  amended  until 
December  31,  1976,  when  the  US.  withdrew 
from  the  convention.  This  plan  prop>ose8  reg- 
ulatory measures  and  restrictions  are  rec- 
ommended regarding  quotas,  fishing  areas, 
mesh  size,  and  minimum  size  limits.  Bene- 
ficial effects  are  expected.  (ELR  Order  No. 
70091.) 

Final 

Seomount  Trawl  Fishery  Resources,  Pre- 
ll.-iunary  Management  Plan.  January  21:  The 
proposed  action  sets  forth  a  preliminary  man- 
a^ment  plan  for  the  seimount  trawl  fishery 
resources  in  the  western  Pacific  Region  (Ha- 
waii. Guam,  and  American  Samoa).  There  Is 
pre"ei:t!y  no  U  S  hsrvesting  of  armorheads 
cr  alfcnssr.s  Armorheads  make  up  over  90^ 
of  the  foreign  trawl  catches  on  the  sea- 
mounts;  alfonsins  are  only  a  minor  constitu- 
ent The  .proposed  action  temporarily  re- 
stricts the  foreign  hsurest  to  a  2.000  metric 
tons  catch  ouota.  which  may  be  taken  with 
a  trawling  effort  not  to  exceed  60  vessel-days, 
beginning  March  1,  1977.  Comments  made 
by:  COE.  EIPA,  Japanese  fishing  agency,  and 
University  of  Hawaii    (ELR  Order  No.  70085.) 

Western  Pacific  Precious  Corals.  Prelimi- 
nary Management  Plan.  January  21 :  This 
statement  sets  forth  a  Preliminary  Manage- 
ment Plan  for  the  precious  coral  resources  of 
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the  Western  Pacific  Region  (Hawaii,  Guar* 
and  American  Samoa).  The  proposed  action 
prohibits  the  direct  foreign  harvest  of  pre- 
cious corals  from  any  bed  in  the  zone  until 
such  bed  has  been  surveyed  and  scientifically 
asses.sed.  and  until  the  level  of  surplus  yield 
for  foreign  vessels  has  been  determined.  The 
action  also  prohibits  the  incidental  killing  or 
harvesting  of  precious  corals,  except  when 
the  same  Is  Judged  by  the  Secretary  of  Com- 
merce  to  not  seriously  damage  U.S.  interests. 
Cowiments  made  by:  DOC.  COE.  Japanese 
fishery  agency,  and  concerned  persons  and 
group?.  (ELR  Order  No.  70086.) 

B.  Bering  Sea  and  Gulf  of  Alaska  Shrimp, 
Preliminary  Management  Plan.  January  21: 
Proposed  Is  the  adoption  and  implementation 
of  a  preliminary  fishery  management  plan 
for  northern  pandalid  shrimp  in  the  eastern 
Bering  Sea  and  Gulf  of  Alaska.  No  foreign 
fisbery  is  to  be  permitted  since  the  domestic 
fishery  has  the  capacity  and  desire  to  har- 
vest the  total  allowable  catch  of  50,000  metric 
tons.  Foreign  application  to  continue  the 
fishery  Is  anticipated.  Comments  made  by: 
COE,  DOI,  USDA,  U3CO,  EPA,  STAT,  DOT, 
and  State  and  local  agencies,  and  concerned 
citizens.  (ELR  Order  No.  700*7. ) 

High  Seas  Salmon  Fisheries  of  Japan, 
Preliminary  Management  Plan,  Jantiary  21: 
Proposed  is  the  adoption  and  Implementatlc* 
of  a  preliminary  fishery  management  plan  for 
the  salmon  of  U.S.  origin  taken  in  the  high 
seas  salmon  fishery  of  Japan.  Although  the 
Fishery  Conservation  and  Management  Act  of 
19V5  (PI.  94-266)  would  require  no  allow- 
able catch  of  salmon  by  Japan  within  the 
U.B.  fishery  aone  and  beyond,  the  North  Pa- 
clllc  Fisheries  Treaty  remains  In  force  until 
one  year  after  any  signatory  nation  gives 
notice  of  its  Intention  of  terminating  the 
Convention.  Consequently,  the  foreign  fish- 
ery for  the  hlghseas  can  be  expected  to  con- 
tlaue  at  least  through  the  1977  season.  Com- 
ments made  by:  EPA,  USCG,  2  State  and  local 
agencies,  and  concerned  citizens.  ( ELR  Order 
No.  70088.) 

Pacific  Coast  Troll  Salmon  Fishery,  Pre- 
liminary Management  Plan,  January  21 :  Pro- 
posed Is  the  adoption  and  implementation  of 
a  preliminary  fishery  management  plan  for 
the  troll  salmon  fishery  of  the  Pacific  Coast. 
The  purpose  of  the  plan  Is  to  manage  the 
troll  salmon  flsheiy  off  the  cotist  of  the  U.S- 
for  the  optimum  sustainable  yield,  and  to 
allocate  harvest  between  domestic  and 
foreign  fishermen.  The  plan  recommends  that 
there  be  no  decision  on  the  total  allowable 
levels  of  foreign  (Canadian)  fishing  until  a 
new  salmon  treaty  is  consummated.  Com- 
ments made  by:  USCG.  EPA,  and  State  and 
local  agencies,  and  concerned  citizens.  (EUR 
Order    No.    70090.) 

Trawl  Fishery  of  the  Washington-Oregon- 
California  Region,  Preliminary  Management 
Plan.  Washington,  Oregon,  and  California, 
January  21 :  The  proposed  action  is  to  adopt 
and  Implement  a  preliminary  fishery  man- 
agement plan  for  the  trawl  fishery  of  Wash- 
Ir.gton.  Oregon,  and  California.  Sp-ciflc  TACs 
are  given  for  Pacific  hake  (150.000  metric 
tons),  rockfishes  (19.000  metric  tons). 
flounders  (31.100  metric  tons),  sablefish 
(7.000  metric  tons) ,  and  ]ack  mackerel  (55,0*0 
n»trlc  tons )  Conservation  and  management 
measures  recommended  are  designed  to  reg- 
ulate the  foreign  fisheries  and  preserve  op- 
tions for  XJS.  entry  when  economic  conci- 
tions  permit.  Comments  made  by:  USCG, 
EPA,  and  State  and  local  agencies,  and  con- 
cerned citizens.  (ELR  Order  No.  70089.) 
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Contact:  Mr.  George  A.  Cunney,  Jr.,  Acting 
Chief.  Environmental  OTBce,  Directorate  of 
Installations,  Office  of  tiie  Deputy  Chief  of 


Staff  for  Logistics.  Washington,  D.C.  20310, 
(202)— OX  4-4269 

Supplement 

Fort  Bel  voir  Family  Housing  Project  (S-1) 
Fairfax  County,  Va.,  January  21 ;  This  state- 
ment supplements  a  final  EIS  filed  with  CEQ 
in  May  1976.  Proposed  is  the  construction  of 
444  four  bedrocan  units  of  family  bousing  for 
members  of  the  Army,  Navy,  and  Coast  Guard 
stationed  in  the  Washington,  DC.  area.  This 
is  a  reduction  of  1,856  units  from  the  total 
reported  in  the  final  EIS.  Adverse  Impacts 
include  destruction  of  90  acres  of  wildlife, 
slight  increases  in  air  and  noise  pollution, 
Increased  storm  water  run-off,  increased 
trafRc,  and  increased  strain  on  some  seirvlce 
facilities  at  the  Port.  (ELR  Order  No.  70084) 

Department    of    Detense 

army    corps 

Contact;  Dr.  C.  Grant  Ash,  Office  of  En- 
vironmental Policy  Development,  Attn: 
DAEN-CWR~P,  Office  of  the  Chief  of  Engl- 
nt'.s,  U.S.  Army  Corps  of  Engineers.  1(X)0 
Inciependence  Avenue,  8.W.,  Washington, 
DC.  20314,  (202) -693-6795. 

Draft 

Mamaroneck,  Sheldrake,  Byram  R.'s  Flood 
Ccntrol,  New  York  and  Connecticut:  Pro- 
pi  -ed  is  a  fiood  control  plan  for  the  Mama- 
rci;eck  and  Sheldrake  Rivers  Basin  (Village 
and  Town  of  Mamaroneck,  N.Y.)  and  for 
Byram  River  Basin  (Greenwich,  Connecti- 
cut and  Port  Chester,  N.Y.).  The  project  Is 
broken  down  into  four  component  parts: 
Village  of  Mamaroneck -Mamaroneck  River, 
Village  of  Mamaroneck-Sheldrake  River, 
Town  of  Mamaroneck-Sheldrake  River,  and 
Port  Chester  and  Greenwlch-Byram.  Each 
respective  section  Is  discussed  at  length.  Ad- 
verse effects  include  removal  of  vegetation, 
and  some  loss  of  fish  and  wildlife  habitat. 
(New  York  District)  ELR  ORDER  No.  70078) 

Coal  Transfer  Paclllty,  Ohio  B.  MUe  314.8, 
Lawrence  County,  CHilo,  January  19:  Pro- 
posed Is  the  construction,  operation,  and 
maintenance  of  a  proposed  coal  loading  fa- 
cility consisting  of  a  floating  dock  made  up 
of  two  barges,  a  crusher,  and  a  conveyor  sys- 
tem. Coal  from  the  Tri -State  area  would  be 
delivered  to  the  facility  by  truck  over  exist- 
ing roads,  dumped  Into  a  25-foot  square  bin. 
and  moved  by  an  enclosed  conveyor  to  the 
crusher.  The  coal  would  then  be  moved  by  an 
enclosed  conveyor  equipped  with  side  boards 
and  a  catch  pan  to  the  barges.  Adverse  ef- 
fects Include  some  increase  in  water  pollu- 
tion to  the  Ohio  River.  (Huntington  Dis- 
trict)  (ELR  ORDER  No  70078) 

Final 

Humboldt  Harbor  and  Bay,  Navigation  Im- 
provements. Humboldt  County,  Calif..  Janu- 
ary 18:  Proposed  are  navigation  channel  im- 
provements for  Humbolt  Harbor  and  Bay, 
California.  Projected  Improvements  Include 
widening  of  three  North  Bay  channel  bends 
up  to  an  additional  200  feet:  deepening  the 
North  Bay.  Samoa  and  Eureka  Channels  to 
35  feet;  widening  part  of  the  Samoa  Channel 
to  400  feet;  and  constructing  a  turning  basin 
at  the  end  of  the  Samoa  Channel.  Project 
implementation  will  necessitate  the  removal 
of  about  two  square  miles  of  benthic  habi- 
tat. Shallow  groundwater  supplies  near  the 
disDMal  site  may  become  saline  (San  Fran- 
cisco District).  Comments  made  by:  AHP, 
USDA.  HEW.  DOC.  DOI.  EPA,  state  and  local 
agencies,  and  concerned  citizens.  (ELR  Or- 
der No.  70066). 

Redwood  Shores  Regional  Shopping  Cen- 
ter. Permit.  San  Mateo  County.  Calif..  Janu- 
ary 18:  Mobil  on  Estates  Limited,  Redwood 
City.  California,  has  applied  for  a  Depart- 
ment of  the  Army  permit  to  fill  and  do 
storm   drainage   Improvements   on  the  ap- 
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proximately  210-acre  area  and  to  Improve 
the  existing  dike  along  Stelnberger  Slough 
In  preparation  for  the  eventual  construction 
of  a  regional  shopping  center.  Adverse  ef- 
fects Include :  change  in  land  use  from  open 
space  to  urban  area,  loss  of  levee-Impounded 
marshland,  changes  in  air  and  water  quality, 
change  In  noise  levels,  and  water  runoff  al- 
teration (San  Francisco  District) .  Comments 
made  by:  USDA.  DOC,  HEW,  DOI,  DOT, 
EPA.  state  and  local  agencies,  concerned 
groups  and  persons.   (ELR  order  No.  70068). 

Supplement 

Hawaii  Kal  Marina  (S-1),  Oahu  County. 
Hawaii,  January  17:  The  statement  supple- 
ments a  final  EIS  filed  with  CEQ  In  January 
1976  regarding  permit  actions  in  the  Ha- 
waii Kal  Marina.  The  supplement  introduces 
the  concept  of  the  general  permit  and  con- 
ditions under  which  the  construction  of 
Individual  docks  and  similar  structures  for 
small  boats  In  the  Hawaii  Kal  Marina  will  be 
authorized.  As  discussed  in  the  final  EIS, 
construction  of  boat  docks  In  the  marina 
would  shade  bottom  eureas,  limiting  benthic 
growth,  would  possibly  Interfere  with  water 
circulation  and  mijdng,  and  would  be  a 
potential  source  of  petrochemical  pollutants. 
(HonolvUu  District)    (ELR  Order  No.  70062). 

Department  of  Defense 

NAVT 

Draft 

"  Ready  Missile  Test  Faculty,  Project  P-875, 
Ventura  County,  Calif  „  January  19 :  The  pro- 
posed action  Is  entitled  Military  Construction 
Project  P-875:  "Beady  MlssUe  Test  Faculty." 
This  action  Involves  the  construction  of  15 
small  buUdlngs  on  6  acres  of  mudflat  at  the 
Pacific  MlEsUe  Test  Center,  Point  Mugu,  Cal- 
ifornia. It  will  involve  dredging  about  25,000 
cubic  yards  of  mud  out  of  an  tatertldal  mud- 
flat  and  suing  it  In  with  about  100.000  cubic 
yards  of  sand.  The  purpose  of  the  project  is 
to  provide  facilities  for  testing  air-launched 
mlssUes  with  line  warheads  and  motors.  Pew 
adverse  effects  are  anticipated.  (ELR  Order 
No.  70080) . 

Contact:  Mr.  Peter  M.  McDavltt.  Special 
Assistant  to  the  Assistant  Secretary  of  the 
Navy  (InstaUatlona  and  Logistics) ,  Washing- 
ton, D.C.  20350,  202-692-3227. 

Final 

POL  Bulk  Pipelines,  Naval  Supply  .Center, 
Norfolk,  Va.,  January  19:  Proposed  Is  the  con- 
struction of  a  10"  multipurpose  (DFM  and 
JP-6)  fuel  line  to  connect  the  2,740,000  bar- 
rel tankage  at  the  U.S.  Naval  Bulk  Storage 
Paclllty,  C?raney  Island,  with  the  smaller 
tankage  at  the  Naval  Station,  Destroyer-Sub- 
■  marine  Piers  (D&S) ,  and  with  the  contiguous 
Naval  Air  Station.  An  8"  sludge  line  (ballast 
and  only  wastewater)  wUl  also  be  oonstruci;- 
ed  connecting  the  Naval  Fuel  Depoot.  Craney 
Island,  with  the  D&S  piers.  Short  term  Im- 
I>act8  to  wtaer  quality  are  expected  from  the 
dredging  and  redistribution  of  sediments. 
Conunents  made  by:  COE.  EPA,  DOI,  DOT, 
state  and  local  agencies,  and  concerned  citi- 
zens. (ELR  order  No.  70031.) 

Energy  Research  and  Development 
Administration 

Contact:  Mr.  W.  Herbert  Pennington,  Of- 
fice of  Assistant  Admlnstrator,  E-201,  ERDA. 
Washington.  D.C.  20545,   (301)— 973^241. 

Draft 

Safety  Research  Experiment  Facilities, 
Idaho  Lab,  Idaho,  January  18:  This  state- 
ment was  prepared  in  suppmi;  of  EBDA's 
proposal  for  legislative  authorization  and  ap- 
propriations for  the  Safety  Besearch  Experi- 
ment Faculties  (SAREP)  Project.  The  pur- 
pose of  the  propoeed  project  Is  to  modify 
some  existing  faculties  and  provide  a  new 


test  faculty  at  the  Idaho  National  Engineer- 
ing Laboratory  for  conducting  fast  breeder 
reactor  (FEB)  safety  experiments.  The  pro- 
posed facilities  {ntivkle  for  the  in-reactor 
testing  of  large  bundles  of  prototypical  FEB 
fuel  elements  under  a  wide  variety  of  con- 
ditions.  (ELB  Order  No.  70072). 

Nevada  Test  Site  Testing  Activities,  Nye 
County,  Nev.,  January  18:  This  statement 
considers  underground  nuclear  detonation 
with  yields  of  one  megaton  or  less,  along 
with  the  preparations  necessary  for  such 
detonations  at  the  Nevada  Test  Site  (NTS). 
The  testing  activities  considered  also  In- 
clude other  contlntilng  and  Intermittent  ac- 
tivities, both  nuclear  and  nonnuclear,  which 
can  best  be  conducted  In  the  remote  and 
controlled  area  of  the  NTS.  Provision  is  also 
made  for  the  study  of  geologic  formations 
at  the  NTS  for  possible  use  In  the  EBDA 
program  for  management  of  commerclaUy 
generated  high-level  radioactive  wastes. 
(ELR  Order  No.  70070). 

Intermed.  Level  Badloactlve  Waste  Man- 
agement, Roane  County,  Oak  Ridge,  Tenn.. 
January  17:  The  proposed  action  Is  the  selec- 
tion Of  a  preferred  technique  tor  the  man- 
agement of  intermediate  level  radioactive 
liquid  waste  (ILW)  and  the  construction 
and  operation  of  a  facility  to  Implement  the 
technique  at  the  Oak  Bldge  National  Lab- 
oratory (ORNL)  In  Roane  County.  Tennessee. 
Current  ERDA  activities  at  ORNL  annually 
generate  about  2  million  gallons  of  ILW 
which  is  evaporated  to  reduce  the  volume. 
Three  alternative  management  techniques 
aro  assessed:  hydrofractiire.  shale-cement 
fljcatlon,  and  glass  fixation.  The  overall  im- 
pact of  any  of  the  techniques  would  be  ex- 
pected to  be  beneficial,  since  each  would 
remove  large  volumes  of  radioactive  waste 
from  existing  storage  faculties.  (ELR  Order 
No.  70061). 

Federal  Ensrcy  Administration 

Contact:  Dr.  Robert  Stern.  Director,  Office 
of  Environmentcd  Impact,  Federal  Energy 
Administration.  New  Poet  Office  BuUdlng. 
Boom  7119,  13th  and  Pennsylvania  Avenue, 
NW.,   Washington,  DC.  20461,  202-566-9760. 

Draft 

Kleer  Mine,  SPB,  Van  Zandt  County,  Tex., 
January  31 :  This  statement  involves  the  im- 
plementation of  the  Strategic  Petroleum  Be- 
serve.  Title  I,  Part  B,  of  the  Energy  Policy 
and  Conservation  Act  of  1975  (PX.  94-163). 
The  Beserve  wlU  store  150  mUlion  barrels 
of  oil  by  December  of  1978  in  the  Early  Stor- 
age Reserve  (BSR),  and  600  milUon  barrels 
by  1982  under  the  entire  program.  The  can- 
didate site  dlsctissed  would  be  part  of  the 
ESR  and  would  involve  storage  of  30  mil- 
lion barrels  of  oU  In  a  conventional  salt 
mine  located  In  Grand  Saline,  Texas.  The 
storage  of  oU  at  Kleer  Mine  would  be  Im- 
plemented at  an  existing  underground  salt 
mine  presently  owned  and  operated  by  the 
Morton  Salt  Company.  (ELR  Order  No. 
70083). 

Department  of  Housing   and   Urban 
Development 

Contact:  Mr.  Richard  H.  Broun.  Director. 
Office  of  Environmental  Quality,  Room  7258. 
451  7th  Street.  S.W.,  Washington.  DC.  20410. 
202-755-6308. 

Draft 

MerrUlville  Terrace  Multlfamlly  Project. 
Lake  County,  Ind.,  January  18:  Propoeed  is 
the  development  of  MerrlllvUle  Terrace  on 
60.2  acres  over  a  period  of  5  years.  The  first 
phase  of  development  will  be  425  multi- 
family  units  (out  of  a  total  of  797)  on  36.33 
acres.  Plans  call  for  an  open  space  recrea- 
tion area  with  clubhouse,  pool,  and  tennis 


courts.  Conunereial  development  Is  planned 
on  ITJt  acres  adjolntaig  on  the  west  by  a 
different  developer.  Oonstructlon  of  Merrlll- 
vUle Terrace  wlU  result  In  sUghUy  Increased 
vehicular  use  of  existing  streets  in  the  area. 
(ELR  Order  No.  70069. )  ' 

Memorial  Parkway  Subdivision.  Harris  Co  . 
Harris  County.  Tex.,  January  19:  The  pro- 
posed action  is  the  acceptance  for  HUD  FHA 
mortgage  insurance  ptUTWses  of  the  1.109- 
acre  Memorial  Parkway  Subdivision  located 
in  Harris  County,  Texas.  When  completed  In 
approximately  6  years,  the  subdivision  will 
contain  3.842  single-family  homes  plus  some 
attached  single-famUy  and  multi-family 
housing,  and  shopping  and  recreational  facil- 
ities. Adverse  Impacts  wUl  be  removal  of 
agricultural  land  from  production  and  an 
Increased  demand  for  fossU  fuels  through 
heavy  dependence  on  the  automobile  for 
transportation.  {EUt  Order  No.  70075  ) 

FiTial 

Trans  Union  Development,  Diamond  Path 
Addition.  Dakota  County,  Mliui..  January  18: 
Develojjers  of  this  1.200  housing  unit  de- 
velopment propose  that  HUD  provide  mort- 
gage Insurance  for  149  single-family  homes 
in  the  first  stage.  The  development  covers 
322  acres  of  cultivated  agricultural  land.  Ad- 
verse effects  Include  removal  of  farmland 
from  production,  increased  noise  and  air 
pollution.  Increased  traffic,  increased  demand  - 
for  public  services  and  facilities,  and  lack  of 
low  and  moderate  Income  housln?.  Com- 
ments made  by:  DOT,  EPA.  GSA,  DOD.  HEW, 
DOI.  (ELR  Order  No.  70067.) 

88CnON     104(B) 

The  following  are  Community  Develop- 
ment Block  Grant  statements  prepared  and 
circvilated  directly  by  applicants  pursuant  to 
section  104(h)  of  tbe  1974  Housing  and  Com- 
munity Development  Act.  Copies  may  be  ob- 
tained from  the  office  of  the  appropriate  local 
chief  executive.  (Copies  are  not  available 
from  HUDl . 

Final 

Upper  Ashbury  RehabUltation  Assistance 
Program,  San  Prajiclsco  County,  Calif.,  Janu- 
ary 19:  Proposed  Is  the  application  of  Com- 
munity Development  Block  Grant  funds  to 
the  Upper  Ashbury  area  of  San  FVancisco, 
containing  approximately  8,700  dwelling 
units  and  8,700  persons.  The  San  Francisco 
Rehabilitation  Assistance  Program  is  a  finan- 
cial assistance  and  code  enforcement  pro- 
gram, designed  to  carry  out  the  City's  policy 
of  residential  rehabUitaUon  and  neighbor- 
hood conservation.  The  Impacts  of  the  pro- 
posed Upper  Ashbury  program  are  evalu- 
ated In  this  EIS  in  Ught  of  the  controversy 
in  the  prc^wsed  area  regarding  the  social 
and  economic  impacts  associated  thereto. 
Comments  made  by:  HEW.  HUD,  EPA.  State 
and  local  agencies,  concerned  citizens.  1  ELR 
Order  No.  70082.) 

Department  of  Interior 

Contact:  Mr.  Bruce  Blanchard.  Direcior. 
Environmental  Project  Review,  Boom  7260. 
Department  of  the  Interior.  Washlngui!j.  D  C 
20240.  202-343-3891. 


BtrSEAU  OF  RECLAMATION 

Draft 

Coronado  Project,  Maricopa  Cotmty.  .\r!7:  . 
January  17:  Proposed  is  a  Joint  project.  In- 
volving the  Department  of  Interior  and  the 
Department  of  Agriculture,  associated  with 
the  Salt  River  Project's  propoeed  electrical 
generating  plant  at  St.  John's,  Arizona.  The 
faclUtlee  are  Intended  to  meet  the  future 
needs  of  Maricopa  Cotinty  and  of  the  "East- 
em  Mining  Area."  The  generating  plant,  well- 
fields,  pipelines,'^ limestone  source,  and  rail- 
road wotUd  occupy  8,516  acres  of  land  and 
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the  transmission  Hue  would  occupy  520  acres. 
Negative  effects  Include  the  impact  of  access 
roads,  tower  sites  and  staging  areas  on  soils, 
forage,  vepetatlon,  and  archeologlcal  re- 
sources. (ELR  Order  No.  70064.) 

DEr•A?.r^TrN^  of  TnANSl>o!iT\TioN 

Contact:  Mr.  Martin  Convi.-ser.  Director, 
omce  of  Environmental  Affairs,  U.S.  Depart- 
rricnt  of  Transportation.  400  7th  Street.  S.W., 
Washlnjjton.  DC    20590,  202^26-4357. 

FEDi.n.M.  mr.Hv.  \v  .m.  :inistr.\tion 

1      lit 

Ocran  BouUnaid.  Mii!Tu--Oceau  Ave  ,  Mun- 
ni.nith  County,  N.J.,  January  19:  Proposed 
n  the  con-struction  on  new  alignment  pf  an 
uroaa  highway.  Ocean  Boulevard,  from  its 
present  termlnu.s  at  Morris  Avenue  north  to 
Ocean  Avenue  (N.J.  Route  36)  In  the  City 
of  Long  Branch.  New  Jersey.  The  total  project 
length  is  approximately  9000  feet  or  1.6  miles. 
The  minimum  right-of-way  of  110  feet  will 
provide  for  a  land-service  facility  with  two 
travel  lanes  plus  paved  sho\ilders  In  each 
direction  separated  by  a  narrow  grassed  mall. 
Adverse  effects  Include  the  displacement  of 
fJT  to  254  Individuals  and  8  to  12  buslnes,se.s. 
A  preliminary  4(f)  discussion  is  also  in- 
cluded. (Region  I).  (ELR  Order  No.  70073) 

Relocated  U.S.  32.  Dallas  to  Hickory.  Lin- 
coln, Catawba,  and  Gaston  Cotmties.  N.C.. 
January  18:  Proposed  Is  the  construction  of 
a  4-Iane  divided  highway  on  new  location, 
connecting  the  existing  Improved  section  of 
U.S.  321  at  Dallas,  to  tJie  existing  (new)  In- 
terchange with  1-40  at  Brookford,  Just  south 
of  Hickory,  North  Carolina.  New  corridor  lo- 
cations under  consideration  vary  from  30  to 
32  miles  m  length.  The  new  roadway  will 
generally  parallel  and  replace  existing  U.S. 
231.  which  extends  about  37  miles  between 
Dallas  and  Brookford.  Adverse  impacts  will 
result  from  taking  homes,  businesses,  farms, 
woodlands,  and  other  natural  areas  for  right- 
of-way.   (Region  4).   (ELR  Order  No.  70065.) 

Finul 

Street  Improvements  (U.S.  122,  U.S.  7). 
Chicago.  Cook  County,  111..  January  18:  This 
statement  concern*  the  following  roadway 
Improvements  In  Chicago,  Illinois:  a  4,600 
ft.  segment  of  Columbus  Drive;  a  3000  ft.  seg- 
ment of  Randolph  Street  between  N.  Mich- 
igan Avenue  and  N.  Lake  Shore  Drive:  a  S.220 
ft.  segment  of  Nort  Lake  Shore  Drive  (US 
122);  and  Wacker  Drive  Extension  (US  7). 
Th»  project  would  result  in  Increased  air. 
water,  and  noise  pollution,  and  the  taking 
of  portions  of  Orant  Park,  Navy  Pier  Park, 
and  the  Lakefront  Promenade,  and  the  Mon- 
roe Street  Yachting  Harbor.  A  4(f)  state- 
ment is  Included.  Comments  made  by:  EPA. 
DOT.  State  and  local  agencies,  concerned 
citizens.  (ELR  Order  No.  70071.) 

Route  36.  St.  Joseph  and  Mls.sourl  River. 
Katsas  County.  Missouri,  January  19:  The 
proposed  action  is  the  acquisition  of  limited 
access  right-of-way  from  the  Missouri  River 
to  17th  Street  In  St.  Joseph,  grading,  multi- 
lane  paving,  Interchanges,  and  a  six  lane 
bridge  over  the  Mlssour  River  from  a  point 
In  Buchannan  County,  E^nsas  to  17th  Street 
In  St.  Joseph.  Total  project  length  is  1.5 
mllCB.  Adverse  Impacts  include  the  reloca- 
tion of  77  families  and  22  businesses,  and  the 
reassignment  of  approximately  30  acres  of 
Industrial,  commercial  and  residential  land  to 
a  transportation  corridor.  Comments  made 
by:  HUD,  DOI.  EPA,  HEW,  USDA,  DOT,  COE, 
State  and  local  agencies,  concerned  citizens. 
(ELR  Order  No.  700TO.) 

D*Vn>   W.    T17NDEBMAM, 

Acting  General  Counsel. 
fF«  Doc.77-279e  Filed   1-27-77:8:45  am] 


I  NOTICES 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

SCIENTIFIC  ADVISORY  BOARD  OF  THE 
ARMED  FORCES  INSTITUTE  OF  PATH- 
OLOGY 

Establishment,  Organization  snd  Functions 

In  accordance  with  the  provisions  of 
Pub.  L.  92-463.  Federal  Advi'ory  Com- 
mittee Act.  notice  is  hereby  t'iven  that 
the  Scientific  Advisory'  Board  of  the 
Armed  rorces  Institute  of  Pathology-  has 
been  found  to  be  in  the  piibhc  intere.st  in 
connection  with  the  performance  of  du- 
ties imposed  on  the  Department  of  De- 
fense by  law.  The  Office  of  Management 
and  Budget  has  also  reviewed  the  justi- 
fication for  this  Advisory  Committee 
and  concurs  with  its  reestabhshment. 

The  nature  and  pwpose  of  the  Sci- 
entific Advisory  Board  of  the  Armed 
Forces  Institute  of  Pathology  is  to  serve 
in  the  public  interest  as  a  scientific  ad- 
visory body  to  The  Director,  Armed 
Forces  Institute  of  Pathology,  to  provide 
him  and  his  staff  with  scientific  and 
professional  advice  and  guidance  in 
matters  pertaining  to  operational  pro- 
grams, policies  and  procedures  of  the 
Armed  Forces  Institute  of  Pathology 
central  labftratory  of  pathology  for  the 
Department  of  Defense  and  other  fed- 
eral agencies  with  responsibilities  for 
consultation,  education  and  research  in 
pathology. 

Specifically,  the  advisory  board  will 
serve  in  the  public  interest  by  advising 
The  Director.  Armed  Forces  Institute  of 
Patliology,  on  matters  pertaining  to: 

(a)  The  character,  scope,  and  ade- 
quacy of  educational  and  experimental, 
statistical,  and  morphological  research 
programs  undertaken  by  the  Institute, 
to  include  their  correlation  with  other 
medical  specialties. 

(b)  The  correlation  of  education  and 
research  conducted  In  the  Institute  with 
that  of  other  institutions  to  avoid  un- 
necessary duplication  and  to  facilitate 
the  work  of  the  Institute. 

(c)  The  utilization  for  education  and 
research  purposes  of  the  vast  accumula- 
tion of  pathologic  material  in  the  Insti- 
tute to  include  their  use  in  the  Medical 
Museum. 

(d)  The  character,  scope,  and  ade- 
quacy of  the  technical  and  professional 
training  programs  of  the  Institute  for 
Medical  Department  personnel  and 
others. 

(e^  The  use  of  new  techniques,  equip- 
ment and  scientific  apparatus  in  consul- 
tation, education  and  research. 

(f)  TTie  character,  size  and  adequacy 
of  consultation  services  to  include  the 
development  and  evaluation  of  new 
pathologic  tests  and  diagnostic  proce- 
dures. 

(g)  The  continuation  of  review  for 
quality  control  of  pathologic  diagnoses 
for  the  medical  services. 

(h)  Such  other  matters  as  are  deemed 
of  benefit  to  the  Institute. 

In  view  of  the  foregoing,  the  reestab- 
Ilshment  of  the  Scientific  Advisory 
Board  of  the  Armed  Forces  Institute  of 


P,itholo~y  is  in  the  public  interest.  There 
l-s  no  cxistms  committee,  agency,  or  ac- 
tivity within  the  Federal  Government 
that  can  perfoim  the  functions  of  the 
edvisory  board. 

In  order  to  as.-^ure  balanced  member- 
ship, the  Bo.-; id  ."^hall  be  composed  of 
not  more  th?n  20  members.  16  selected 
from  the  civi!l;in  community  on  the  basis 
f)f  their  national  or  international  prom- 
inence  in  medicine   and  science  allied 
to  tlie  functions   of  the  Institute,   and 
one  rcpre-rr.tinfj  the  Professional  Direc- 
torate of  each  military  medical  service 
and    the  Veterans   Administration.   No 
non-Federal    civilian    member    of    the 
Board   shall   be   eligible   to  vote   on   or 
participate  in  any  di.scussion  or  deci.sion 
of  the  Scientific  Advisory  Board  affectina 
research   projects  of  their  own  or   re- 
.search  projects  of  the  organization  or 
institution  which   employs   them.   Each 
civilian  member  will  be  appointed  upon 
the    advice    of    the    Director,     Armed 
Forces  Institute  of  Pathology,  and  the 
concurrence  of  the  Institute's  Board  of 
Governors  by  the  Secretary  of  Defense  ■ 
or  his  designee.  The  basic  term  of  office 
of   the   civilian   members   shall   be   two 
years.   No   civilian   member   may   sei've 
more    than    two    terms    in    succession. 
Terms  shall  be  staggered  to  provide  a 
rotating  membership.  Federal  members 
shall  be  appointed  by  and  serve  at  the 
di'^cjction  of  their  respective  agencies. 
The  Board  shall  report  to  the  Direc- 
tor. Armed  Forces  Institute  of  Pathol- 
ogy. The  Executive  Officer,  Armed  Forces 
Institute  of  Pathology,  who  is  a  full- 
time  salaried  Federal  Officer,  shall  serve 
as  the  agency  representative  and  as  Ex- 
ecutive Secretary  of  the  Board  with  full 
authority  to  adjourn  any  meeting  not 
considered  to  be  in  the  public  interest. 
The  Scientific  Advisory  Board  of  the 
Armed    Forces    Institute    of    Pathologj- 
shall  meet  at  least  once  annually  for  a 
two-day  period.  The  Board  will  operate 
in   accordance   with   the   provisions   of 
Pub.  L.  92-463,  Executive  Order  11769. 
and  implementing  OMB,  DOD  and  DA 
directives  for  Federal  Advisory  Commit- 
tees. 

The  Scientific  Advisory  Board  of  the 
Armed  Forces  Institute  of  Pathology 
will  terminate  one  year  from  this  date 
unless  rechartered  for  an  additional  pe- 
riod prior  to  termination. 

Dated:  January  25.  1977. 

Maurice  W.  Roche. 
Director  for  Correspondence  and 
Directives.  OASD  (.Comptroller) . 

[FR  Doc.77-2785  Filed  l-27-7T.8:45  am] 

ENERGY  RESEARCH  AND 
DEVELOPMENT  ADMINISTRATION 

ERDA  ADVISORY  COMMITTEES 
I  Renewal 

'  January  24.  1977. 

Notice  is  hereby  given  that  the  follow- 
ing ERDA  Advisory  Committees  have 
been  renewed  for  a  2-year  period,  I.e^ 
l>eglnning  from  the  date  that  copies  of 
the  charters  have  been  filed  with  the 
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standing  committees  on  Congress  and  the 
Lftn-ary  of  Congress  (approximately  Feb- 
ruary 1,  1977)  and  ending  F^ruary  1. 
1979: 

Advisory  Committee  on  Oeothermal  Knergy; 
Committee  of  Senior  Reviewers;  High  En- 
ergy Physics  Advisory  Panel;  Historical 
Advisory  Committee. 

ERDA's  Procurement  Policy  Advisory 
Committee  has  been  renewed  for  a  1-year 
period,  i.e.,  beginning  from  the  date  that 
copies  of  the  charter  have  been  filed  with 
the  standing  committees  of  Congress  and 
the  Library  of  Congress  (approximately 
Febniary  1.  1977)  and  ending  February  1, 
1978. 

Renewal  of  these  Committees  is  neces- 
sary and  in  the  public  interest.  The  Com- 
mittees will  continue  to  operate  In  ac- 
cordance with  the  provisions  of  the  Fed- 
eral Advisory  Committee  Act  (Pub.  L.  92- 
463) ,  ERDA  policy  and  procedures,  OMB 
Circular  No.  A-63  (Revised),  and  other 
directives  and  instructions  Issued  in  Im- 
plementation of  that  Act. 

This  determination  follows  consulta- 
tion with  the  Office  of  Manag«nent  and 
Budget  pursuant  to  the  relevant  sections 
of  the  Federal  Advisory  Committee  Act 
and  OMB  Circular  No.  A-63  (Revised) . 

Robert  F.  ALLmrrr, 
Acting  Advisory  Committee 

Management  Officer. 

IFR  Doc.77-2814  Piled  l-27-77;8:45  am] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

SCIENCE  ADVISORY  BOARD,  TECHNOL- 
OGY ASSESSMENT  AND  POLLUTION 
CONTROL  ADVISORY  COMMITTEE 

Open  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  Is 
hereby  given  that  a  meeting  of  the  Tech- 
nology Assessment  and  Pollution  Control 
Advisory  Committee  will  be  held  begin- 
ning at  9  a.m.,  February  18, 1977.  in  room 
3305,  U.S.  Environmental  Protection 
Agency,  Waterside  Mall,  401  M  Street, 
SW.,  Washington,  D.C. 

This  meeting  is  a  regularly  scheduled 
meeting  of  the  Committee.  The  Commit- 
tee will  draft  a  report  regarding  Its  as- 
sessment of  the  quality  of  EPA's  research 
and  development  activities  related  to 
pollution  control  technology.  Further,  tfae 
Committee  will  be  briefed  on  relevant 
activities  of  the  Science  Advisory  Board 
and  will  discuss  members  items  of 
Interest. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  submit  a  paper  should  contact  Lloyd 
T.  Taylor.  Executive  Secretary,  Tech- 
nology Assessment  smd  Pollution  Control 
Advisory  Committee,  (703)  557-7720,  by 
c.o.b.  February  11,  1977. 

Thomas  D.  Bath, 
Staff  Director. 
'Science  Advisory  Boturd. 

[FR  Doc.77-2747  Filed  1-27-77:8:45  am] 


SCIENCE  ADVISORY  BOARD,  ENVIRON- 
MENTAL POLLUTANT  MOVEMENT  AND 
TRANSFORMATION  ADVISORY  COMMIT- 
TEE 

Open  Meeting 

In  accordance  with  Pub.  L.  92-463,  the 
Federal  Ad\isory  Committee  Act,  notice 
Is  hereby  given  of  an  open  meeting  of 
the  Environmental  Pollutant  Movement 
and  Transformation  Advisory  Committee 
of  the  Science  Advisory  Board  of  the 
U.S.  Environmental  Protection  Agency. 
The  meeting  is  scheduled  for  February 
14,  15  and  16,  1977,  and  will  be  held  at 
the  Conference  Room  11I2A  of  Crystal 
Mall  Building  No.  2  ( 1921  Jefferson  Davis 
Highway.  Arlington,  Virginia  i.  Each 
day's  session  will  begin  at  9  ajn. 

For  the  February  14.  1977  session,  the 
topics  are:  current  activities  of  the  Sci- 
ence Advisory  Board,  and  programs  of 
the  Robert  S.  Kerr  Research  Laboratory 
dealing  with  groundwater  pollution.  For 
the  February  15,  1977  session,  topics  In- 
clude presentations  of  the  activities  of 
selected  researchers  sponsored  by  the 
U.S.  Environmental  Protection  Agency 
who  are  presently  engaged  In  modeling 
efforts  dealing  with  the  movement  and 
environmental  fate  of  selected  types  of 
pollutants.  For  the  February  16. 1977  ses- 
sion, the  topic  Is  a  discussion  of  how  the 
Committee  should  write  Its  report  of 
findings  on  the  quality  of  research  pro- 
grams observed  and  visited  within  the 
Agency's  laboratories. 

Persons  wishing  to  attend  the  meeting 
should  contact  the  Science  Advisory 
Board  Secretariat.  The  address  Is:  UJS. 
EJP-A.,  Science  Advisory  Board  (A-101), 
Washington,  D.C.  20460.  The  telephone 
number  is  (703)  557-7710.  Please  ask  for 
Miss  Carolyn  Osborne.  In  order  to  plan 
for  the  meeting,  it  Is  requested  that  per- 
sons intending  to  attend  the  meeting 
notify  the  Secretariat  by  close  of  busi- 
ness (c.o.b.)  on  February  10, 1977. 

Thouas  D.  Bath, 
Staff  Director, 
Science  Advisory  Board. 

January  21,  1977. 

ENmONMENTAI.   POU-ITTANT    MOVBMEirr    AITD 

Transformation  Advisory  Commtttke 

PREUJdKART  ACZKDA 

4TB.  if^mzro 


February  14. 1977 

9:00  a.m. — Welcome  and  <^)€nlng  remarkE, 
Dr.  MontroU. 

9:20  aju. — Discussion  of  SAB  activities  from 
January  4—5,  1977,  executive  committee 
meeting.  Dr.  WeL 

10:00  ajn. — Advisory  statement  on  post-doc- 
toral fellows.  Dr.  Levine. 

10 :45  ajn. — Break. 

11:00  a.m. — Discussion  of  EPMTAC  trans- 
mittal to  ORD  on  sulfates  research  plan. 
Dr.  MontroU. 

12 :30  p Jn. — liUnch. 

2:00  p.m. — Opening  remarks  and  planning 
for  nest  meeting.  Dr.  MontroU. 

2:30  pjn. — Groundwater  research  programs 
of  the  Robert  S.  Kerr  research  center  (Ada, 
Oklahoma) ,  Dr.  Rlordan  and  assoclatee. 

4 :  30  p.m. — Recess. 

February  IS.  1977 

9:00  ajn. — Opening  lemarks.  Dr.  MontroU. 
9:30  ajn. — Modeling  discussions  with  grant- 
ees. Invited  guests. 


13 :  00  p  jn. — Iiiinch, 

1:30  pjn. — Modeling  discussions  with  grant- 
ees. Invited  giMsts. 
4:30  pjn. — ^Beoeas. 

February  16, 1977 

9:00   ajn. — Opening   remarks.   Dr.   MontroU. 

9:15  ajn. — Discussion  of  report  writing  ac- 
tivities on  the  quality  of  ORD  laboratories : 
visits  to  laboratories,  other  presentations 
and  discussions.  Dr.  MontroU. 

11:00  a.m — Future  committee  activiiies  and 
items  of  memt>er  Interest.  Dr.  Montroll. 

12:30  p.m. — Adjourn. 

[FRDoc.77-2748  Piled  l-27-77;8:45  am) 

FEDERAL  ELECTION  COMMISSION 

[Notice  1977-8,  AOB  1977-31 
ADVISORY  OPINION   REQUESTS 

Pursuant  to  2  U.S.C.  437f  (c)  and  the 
procedures  reflected  in  Part  112  of  the 
Oommlssion's  Proposed  Regulations,  pub- 
lished on  August  25,  1976  (41  FR  35954> . 
Advisory  Opinion  Request  1977-3  has 
been  made  public  at  the  Commission. 
Copies  of  AOR  1977-3  were  made  avail- 
able <m  January  21,  1977.  These  copies  of 
the  advisory  opinion  request  were  made 
available  for  public  inspection  and  pur- 
chase at  the  Federal  Election  Commis- 
sion, PubUc  Reeords  Di\islon,  at  1325  K 
Street,  NW.,  Washtogton,  D.C.  20463. 

Interested  persons  may  submit  WTitten 
comments  on  any  advisory  opinion  re- 
quest within  ten  days  after  the  date  the 
request  was  made  public  at  the  Com- 
mission. These  comments  should  be  di- 
rected to  the  Office  of  the  General  Coun- 
sel, Advisory  Opinion  Section,  at  the 
Commission.  Persons  requiring  addition- 
al time  in  which  to  respond  to  any  ad- 
visory opinion  requests  will  normally  be 
granted  such  time  upon  written  request 
to  the  Commission.  All  timely  comments 
received  by  the  Commission  will  be  con- 
sidered before  the  Commlssl(»i  issues  an 
advisory  opiniCHL  Comments  on  pending 
requests  should  refer  to  the  specific  AOR 
number  of  the  requests  and  statutory  ref- 
erences should  be  to  the  United  States 
Code  citations  rather  than  to  the  Public 
Law  citations. 

A  description  of  the  request  recently 
made  public  as  well  as  the  identification 
of  the  requesting  party  follows  hereafter : 

AOR  1977-3:  Whether  office  account  may 
be  established  by  Senator  seeking  re-election 
In  1978  who  holds  official  Senate  leadership 
position  and  may  be  used  to  pay  expenses  in- 
cident to  his  duties  as  a  "Senate  leader  only: " 
whether  office  account  funds  may  be  used  to 
pay  the  Senate  leader's  costs  of  appearing  at 
"political  functions"  involving  other  Sena- 
tors 'up  for  election." — ^Requested  by  Sena- 
tor Ted  Stevens,  United  States  Senate. 
Washington,  D.C. 

Dated:  January  25, 1977. 

Vernon  W.  Thomson. 
Chairman  for  the 
Federal  Election  Commission. 

|FR  Doc.77-2875  Piled  l-27-77;8:45  am] 
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NOTICES 


FEDERAL  ENERGY 
ADMINISTRATION 

CASES  FILED  WITH  THE  OFFICE  OF 
EXCEPTIONS  AND  APPEALS 

Week  of  December  17  through 
December  24,  1976 

Notice  is  hereby  given  that  during  the 
week  of  December  17  through  December 
24,  1976,  the  appeals  and  apphcations  for 
exception  or  other  relief  listed  in  the 
App)€ndix  to  this  Notice  were  filed  with 
the  Federal  Energy  Administration's  Of- 
fice of  Exceptions  and  Appeals 

Under  the  FEA's  procedural  regula- 
tions. 10  CFR,  Part  205,  any  person  who 


will  be  aggrieved  by  the  FEA  action 
sought  in  such  cases  may  file  with  the 
FEA  written  comnaents  of  the  applica- 
tion within  ten  days  of  service  of  notice, 
as  prescribed  in  the  procedural  regula- 
tions. For  purposes  of  those  regulations, 
the  date  of  service  of  notice  shall  be 
deemed  to  be  the  date  of  publication  of 
this  Notice  or  the  date  of  receipt  by  an 
aggrieved  person  of  actual  notice,  which- 
ever occurs  first. 


Dated:  January  21, 1977. 


David  G.  Wilson, 
Acting  General  Counsel. 


List  (if  ((is,  y  rci'iri'l   li/t   '/"    ni'iirc  <,f   i:.r<  ,  jilifns  ni.tl  .\pjiinlx.  Dcr.   /7  thihufih 


I 


Ualo 


N.r 


■  ,,|.|.li(  ,iiit 


Pc^ 


,  I'CS 


Do 


Dec.  jO,  1',i76 


Ho 


I>o 


n:l\  ill     (    li,vV.    .■^lt(rvr-i'i'  I 

iiicdial  ciiilrr  wmilj  n, 
woulii  uol  bi'  ii'.|uii«  <1  1. 
Silli'S  of  cni'lr  oil  In  .-■' 


I. -a 


Case  No, 


1-  KA-lftt-' 
IK-S-lir,!-' 


!■;  HIS.    '  l[  gi-.iuli '1. 

■    iVlMllll  111'  IfSriuili  'I 

It  lr.|llir('(l  lo  ivf\inil 
ri  !■  (til  lo  ( 'iti:o  uu<l 


Karl    V.   WiikfiirM,   ]l,,c,.   WW 

FKA's  I  He.  h,  riTil.r. li  il 

;iiul  K;irl  F.  \\ak,:Hii.|  wuuhl 

overiluovr^  riKlilr  oh  il  -  -  il'- 

Apco.) 
Al    Joiics    (111     (di|i.   ( ill.  :   .;     Oli     Di-IllllHIOrS.     III.    . 

J;uiiaii:i,  N.  V.  ill  siiiiii.  ■!    A!  Ii.m  <  i  >il  (  orp.  wuul'i 

rweive  an  increase  lii   n-  Im-.    vninil   use  of  1110:, ir 

casoliiie  and  licncril  <  iil  1  M-i  1  liuuoi-.  Imi  ..  woiiM  I"- 

assigued  a.s  its  l>a,-e  |iri  i.i  1  >;ii|i|iliir.  1 
AlRonquin  .-^NCi.  Iiw.,  \\  ,i~lihr_'io'i,    |).( 

Algon(|Uiii  SN(i,    (i!'  ..  \v..;.1i1   n \\f 

rpiiuirenu'iits  of  llio  l-l':v'-  Mir.  J.', 

Older  iSMii'd  lo  llii'  ".ii"  .'•    .miilI  K 
KlXi.  Inc..  I/OS  Alii.-' I. -.  I   ;ilil.     Il;:i; 

would  receive  a  .^la;.  .1:1:'   i'i|n 


ili  (ilanled- 
Slav  o!  tl:'- 
I'Cli,  ilii-isinn  an  I 
iiery\'  (:r')i:»i.  \ 
11I..I:  K|)i;!  Inc.. 
Ill  01  ihf  KK.V- 


■  I 


\. 


no. 


Nov.  .1.  InTo,  decisiMi.  and  onl 
aildilional  ciilillcms  ;,i-  dui  ii 
ri76  throni;li  ()cl"U  r  I  "7  \v 
tiiin  of  ils  a|ipial  ofthat 

K\xoii  Co.,  C.S.A.,\f  asic 
FF.A's  Nov.  17.  V'-y-,.  d- 
scindcd  and  I,oni,-*iaii,. 
crude  oil  siippli.  r  |mri  i 
Co..  r.S.A.  «oiild  !..   1. 

Indej)onde.,t    (iasoliibe    -\I 
Independent  (iasolim 
illgtOll,    1>.('.   I  If  avAW 

IMMulcnt  (lasoline  Ma 
Independent  Casolii 


-'al. 

kcic 

Nfarkel 


111 

pmciia-se  j^l.flj'i.aid 

peliiKl   Novcinlnl 
:  a  linal  dill  l'li:in,i 

I    ,   i|i,.iar,l.-d    11, c 
order  uoiild  lie  ri 
Kxploralioii    Cie's 

ii'-liip  Willi   Kwoii 


rKA-lff':i 
KK.'S-10'i:! 


1  Ki;  :l.■lJ^ 


1-  1:.-^  (MJls 


\    v.-    10^;l 


I    \  A    ll^iti 


-   (  (inmil;    SiKieix    of     1  .X  \   li>i 

rs,  of  .Vincrica.  W-.isli 

lacndieis  ol  llio  Inde 
V.i  'CIS  Council,  the  ScH-ioty  of 
NhirkcPrsof  Ainerii-aand  oilier 


independent   retailer.-  of  minor  musoline  which   imi- 
cliasc  product  from  inure  ihan  1  supplier  and  sell  in 
•  more  than  1  markmiiiK  ana  would  be  reeoKni/.ert  \\\ 

the  FEA  as  a  pro|«!r  class  for  ilie  puri>oses  of  grantiiii.' 
exception  relief  to  iiermii  ihe  rciroaetive  applicaliOii  of 
the  separate  inveiucirics  ainend'nent.) 

Do  -  -.  Laketon  Asphalt  Kijliniiie,  1;m,.  I'^vansviUr.  Ind,  ilf 
granted:  Laketon  A-phalt  H.  lining.  Inc..  would 
receive  an  exioplion  liuni  iIh'  old  oil  enlillomenis 
program.) 

Do Mobile  Oil  Corp..  NVw   "tnik.   N.Y.   ilf  granted:  The 

FEA's  Nov.  a.  I'.'To.  vrd.  r  would  be  rescinded  and 
Mobile  Oil  Corp,  would  continue  to  be  supplied 
motor  gasoline  bv  tlbi'  1  ^nl:  <  lil  Corp,) 

Do.     F.  II.  Rhces,  Tul?a,  (ik:.i.     If  cranted:  Crude  oil  pri - 

diK'cd  by  Kheesfrolii  wi  li-  in  aiedin  NoWLUa  County. 
Okla.,  ■would  b^  soUl  a'  upper  iier  ceiling  prices.) 

Do...  ---  Rlckel.son  Oil  A  I.lw-^  C,  ..  TiiUa.  tikla.  (If  granted: 
Cnide  oil  producMl  fmni  Hickclson's  Vanbuskirk 
lease  located  in  riijininole  Couiilv',  Okla..  would  be 
sold  at  upi>er  ti-r  n'iliii'.'  prnis.i 

Do.   - Texaco,  Inc.,  Ilousnm,  T-\.  ilf  mantcd:  Te*ico,  Tnc., 

would  be  peniiitDd  m  inncaM'  its  prices  to  relied 
nonproduct  rost  liur  i-^es  in  ('\cess  of  $0,005  per 
gallon  for  natural  jsv  lii|uid  products  produced  at  the 
following  natAiral  g;is  jilants:  Enville,  Hitchcock. 
Kittle,  MermentuU,  and  ( )zoiia,'i 

Do  Warrior  Asphalt  Co.  of  Alabama,  Inc.,  Washington, 

D.C.  (If  granted-  Warrior's  entitlemen;  purchase 
obligation  for  the  month  December  1976  representing 
crude  oil  receipts  and  runs  to  stills  for  Ox'tober  197(!- 
would  be  partially  slave  I.; 


T.\  pe  of  submission 


.\lt[ieal  of  remedial  or'ier; 
sia\  rei (nested. 


E\ecplion  111  i!.crca.M-  biv^ 
jii'HimI   u-e    ■-■■'.-    jn.b'.i. 


3ia.\  rdiiii'Si. 


Iveqnoi  for  sia\"  of  de- 
cision and  order  in 
ISoacon  t)il  Co..  el  al.,  4 
FF.A  par.  S7,0-'4  ^N'ov.  5, 
l'.i7b). 

Appeal  of  dfci'-ion  and 
order  in  Ixmisiana  Land 
.t     Exploration    Co.,    4 

FEA  par. (.Nov.  17. 

ly7Ci). 
Appeal  of  decision  and 
order  in  Retroactive  Ap- 
plication of  the  Separate 
!  luvontories  Amendment, 
I  4  FEA  liar.  ^.T.WO  'Sept. 
I  l.>4.  I'i7(i'. 


1-  Ki; 


FEA-t004 
FES-IOM 


FKE-3,"i26 

FEE-3VJ7 


FEE-aWO- 
F  E  E-3,=i33 


Exception  from  oil  en- 
titlements program  (.sec. 
211.67). 

Appeal  of  FEA's  Not.  S, 
1976,  order;  stay  re- 
quested. 

Price  exception  (-ec. 
212,74'. 

Do, 


Trice        exiepliun 
212,lf),i), 


(.cc. 


FEX-OlOo  pupplementa'  order. 


D«te 


Do-  . 


Dec   QX.v.-y 


DO 


Do 


Do 


Do 


Do. 


Do. 
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Do 


Do 


Do 


D« 


D« 


D*. 


NOTICES 


Na'ce  and  Ikaie,.'.  of  aiiple  lo  1  (  4k3e  No 


Warrior   AspbaU   (0.   of   .Xlaban;;-!,    In.-.  W  .s!i1ih-1ci       1  1  \  O'.iV 
1>.C.  (If  trranie'i:  Warrmr  Asplian  w.jiild,  re,'ei\,'  n 
extension  of  the  entiiliri.  nt  relic:  ;i,o  '..1  '1   I  h  ^  ^ 
June  17.  I'j7(j.  deci-iuii  ,.i  li  on!'  r. 

batrell.  Xunn  .<;  Bod.  .  Wa.-::ii.;.'ii:-.  I'l  .  .r^r.u.Leti  )•  i- •  l<i"7 
Tr.,'  i'FA's  Pi  c,  ..  i  7i'.,  i.:fori'u '..en  1  ii;ic-.t  dei.iji': 
wiiiiM  be  re>ci;ii|i  li  ai  .  i;  ,t/i  II.  Numi  .v  liod'' wouW 
reeer.e  ncce-\s  !.•  }■  F  \  nia.'rial  retariln.c  K  K  \'-  pro- 
pi  •<,.;  M  lAi  I'  '■!  iia;.I.i  :,,».■-.  t;.!,^  oil  and  ol  ..  1  l.'-..n.i  If 
iioin  nil'  11 -.ii'daiiry  iiolroleinrr  allocai;!!!'  .c.d  |  riei- 
n  Liiiatioii.) 

Hle.s  (iii  Co..  lio'.-.  I...;  1.  N.  Dak.  11  |,'rrtiiled:  Tin-  i- K  >  Ki" 
FKA''^  Nov.  X.  V  ;ii.  d.cisiop  a  ,'i  •  'd'-i  ueiilil  1* 
r.'.seii.il' d  and  HliTSDil  Co.  \,'ii!.'  b.  |vrir.itt.d  to 
ii  lam  til  fi'v.'iMii's  wincli  it  i^  ..',,/i  .1  during  ilie  |K'rio<i 
Nov.  1,  J'C.i.  tbroiifcli  ,*^e))l.  lit,  l.CI  from  eharhiii;. 
prici  s  f..r  piopuii  ■  wlilcli  .'m  iTdiNi  ti.avin  iiin  li-vel-- 
(KrtinUcd  l^y  .>ie   JIJ  'i:^  ; 

hl.e.in!  (  ,1..  Howio.i  .  N.  i'.ik.  If  s.i...iied  Dli'..'^  <'■..  \  V-  i««s. 
<'o,  vviiiild  rei  'i,!  ,1  -■•-',  if'lu  ici|ijirei"  i.I.s  of  i.'n 
KHA's  Dee.  0.  l'7i).  '•  o.di  1:  on!,  r  a:  !  u.  ii!d  not  In 
K-'lUii  it  to  reluod  M\  r.  b..",;i  -  i  ..-W  :'i  -  !'■  -  of  pro 
pa. 11  iliirnic  I'e  p'l:  d  No-.  '  1  ":'.  ii,:ii:"ii  >,  in  o- 
V174.1 

Mempiii-  A.  ri,  •■  '.ip.    v.  :-:iii;;i.  .1    I)''      If  grante.i      !  I  _K  :>.:«• 
Memphis  Air. I  i  oio     -.onM  ii,    )„ro    ;i.,(  'oilu•re.l^■ 
lis -^i  lliiis  prii  1    !"•    u    .ii.i.in,  '    ;' m-.  .■  i  .     i- -axininn: 
ail.iwablc    pr:  .     1.  ^ . '-   ■.■,)...pi.';   .!    oia^iia:,;    lo    s". 
J1J,M3,) 

I'rlrovhi'Ti'ieal    K:.   •-.     inn;',    \\  v-luiictiai.    DC     .It      1  •■  \    :lu 
;.'ran'>"d:   I'lif  FK  \'<  <  le:.  Iv.  1    :•:.  d.  .io.r,      ,  ;  ,    .'  ■ 
iS^lli'd  'o  Mrileikiv  II   t    noil  1  ,.i-  I  "o.  w  .e..o,l  1      1.  .-.-i  ;d.    . 

.iTiii  iUi,oki\-'i  r-'ioo  ■ ;  1-  \\i:i(i  ■  I  ■  '    ■■    .-V  _  i,..'   . 

I)a.-e  period  n--e  ol  7'i  1.000     ,'    .e' 1.-,;'     ..    ,,,    I-.  ,,  .-ic,.! 
nit'in.  1 

'siandard  Oil  Co.  iljMJi.ina..  'ajcit".  In      I'^'rante.i      I  t- L  .•>■  ,v. 
Standard  Oil  Co.   ■Indiana'   would  ;•'    ii.ii.iti.d  ii       I  t  K  S.\'^ 
ihCr<;a.se  its  prices  to  relleet  niWi|)io<iue!  1  o;i  mcreii.'-i 
in  excess  of  tO.ODi  inr  ualloii  lor  natural  i.'a.-   luiu;'! 

products  proilu 1  at  1  In- following  oatnia;  ".,.- iila    i> 

F^lmwood,  Lake  Boiin"  Monalian-^,  ^onil;    riM.ii,,c,n 
and  TSMA.) 

\aribus  Con'-,  Hi  .lunioii .    l-x..     If.:;!  ,.    .i    'iai..-..-     I      ,-   i"    1 
<\)rp.  wovild  receive  a  -lac  of  lb'-  r,  •ini'.'io     ,•■.  of  lb, 
FEA's   Si-pt.   ISI,    li7li.    o  .11. -dial    or.i   :      ,.   1    bi    .;    :• 
■1'honia.s  P.  Reidy  A    IMT.    Peirol.  no    ..v    :.  1  an  .     b 
Vai'ibus  in  sale;  .if  No.  1  fuel  0,1. 

<'aldO  Oil  Co.,  I   lull  vy  Oil  I     1.    H:;i'  ,  o  1  1  i  I   ,1.     Ivi,         ii-    nis4 
hart  Oil  Co.,  ,'<aii  Franc  .-o.  (  a!;,  .ll-...,    ■..!    1  al..-.     >l       nv- 
Oil  (■,,.,  (^urt...s.\    Oil  I   ....     Kain.  .."111.    .i.,  a    o    I;,.,. 
tiart  <Jil  Co.  would  r.  ceiv,'  a  sia>  o(  1  be  pmv  .>jo.,-  ,  . 
'he  FKA's  Nov.  .^.  1.170,  li.  .asion  and  ord.  i   ,--nc.l  1. 
•  illlf  Oil  Corji.  |)..n.J;ii;.'  .1  iocil  d.  i.toh.. al  .■.  .  of  Ib.r 
ainH'a' of  that  ord  ■'.  a.'  1  1  lieii'lii.   ■  onii;  n.    i..r,.    v. 

lll.il     i-a-^e    p.  111,. I    U>.      .1     |.  .fr.il.lil  .     ,.i,u|,.,  ;.     i    ,.i, 

OiiK.i 

MaJ.u   ■  111   ( '0..    ■••      ~  1 1      10       i:.      ■.:.-.      I ■,.        :   ;  -    i.ik- 

s^an  Fraiii.is<o.  c.i.i.    1;  jjij,,.- I    Mij.iio.    i  .   ,  Mi!..-     K  (■  ^  li»-' 
Oil  Co.,  and  <>1\  lopiaii  Oil  (  o.  would  ri    ,  I ,.  a -t  ix  ...     l>  :■;   !i>« 
I  be  piD\i-ions  .)f  ilic  FE,\'s  N.iv.  .'1,  \:i~'..    1.    i*;!.,,.  ..o.' 
orihr  i,~.siii'.l  to  ( .ulf  Oil  ( 'urp.  |>.  ndi  'j    1  .     .,1  .1,  ■   1 
Kiinaiion  of  tbeji   apin-.-.l  of  ttini   oi-l.  :  .  a'l'l   i  n.  1    1  % 
lonlinue  to  rci  .-ivc  1  heir  '.a-    |wr  .).t  1         .'  i».ir.  !.  1: 
prodii.'l,-  fioni  <  i'l'f  '■ 

Minnesota   Uas   Co..    '.':         i|xili~,    \l.    ■.       1.   li.ih;  ..      1  I  i-   :}..j: 
Minnesota  Ojis  Co.  woul.i  re-Hive  ao  ..x.-cpiion  to  ^.-^ 
212. '.12  and  sec.  212. '':^  f..'  i)iii]s>s«',v  ,,f  .-.mipiuiiig  n.^  n 
creiused  producl  .0^1 --nd  iiss<'hi'ig  |)rii  e  ,)f  proixm. 

OKC  Cori).,  Wa-liiiiuioi..  D.C.  ilf^r:!  .;.d  I  be  KK,^  l\^  ,01 
Nov.  22.  ln7C,  di.'Nion  and  order  non!d  b.  rcscin,!..  .1 
an<l  OK.C  Corp.  would  be  nli-ve,!  ,)i  an>  obiitjatio. 
'0  purcliase  entitli  nii'iits  with  rcsp-K't  to  ils  .'ni.le  .,. 
mils  to  still:;  and  old  oi!  ic-.-ip'-  tor  iii.-  m.iio:.-  ..f  \|,'.. 
through  .Septciiit)^'-  b.i7i'i.: 

Skelly   Oil  Co..  Tulsa,  <)kla.     If  Kraut, d,    1  ;,i    fFA-      t^  kA    .i»,*- 
Deo.  12,  1976,  rcnicdi-.il  order  would  Ix'  re-^  io.led  :ini! 
.Skelly  Oil  Co.  would  not  be  nviuired  to  detei  0,1,1,.  itv 
imputed  May  l.*!,  1973.  selling  pnc>o  for  unlead.>.l  gii.-i: 
line  In  ati-ordaiiee  with  10  CFR  21J.)12ib>.  1;. 

Standard  Oil  Co.  (Indiana),  (^hicago    111.  Of  gr-.uiUMj      KM  li  0073 
The  FEA's  Oct.  1,  1976,  and  Nov^  12,  1976,  d.>.:tinons     FMH  Oir": 
would  be  niodilicd  to  reflect  inejea«e.i  3d  quarter  non 
prodtict  eost,s   for   the  following  nalund  ya.«   plant- 
l.nbx.    Old   (.>i-..an,    lliiroell,    .MoMand,     ,' d    I'e.ir.a 


Bun  Co.,  Inc.,  Wasliiuglxin,  D.C.  tU  granted:  I'orlioi..-     1-F>  OlW 
•f  >  doeuuioul  as  to  which  a  deldsiou  was  reserved  in 
the  order  Issued  to  8un  puromnt  lo  the  Freedcm  of 
Infoniiaiion  Act  on  Nov    19.  1976,  would  he  released. > 


r>T»  of -aibrtilssion 


App'ai  o(  FUA'f  infonua- 
Ui.n  HMiuiM  d.'niiU. 


A  i.|..  ai  of  I  1.  \  r, ,  :on 
\  ;il'-d,iM:i  aici  irde- 
.i  ,1.  ,!  N.'-,    V.  i.'7i.. 


lietnlt-vi  'or  ■  .^  of  I.  e- 
diul  crdrr  dab  d  Dec.  6, 
I97tt. 


Iii.  1     \  .  piioii  ;tj.v. 


I  I  .  .'  o:  FEA's  Oa.  IS. 
l'j7('i,  de._'is!on  and  ordei 
■  "•sued  to  Brooklyn 
I  ini  n  1  iiv-  Co. 


.  i  tioo  »*<'   '212 


joiji..   ;   li>r  slay  of  reinft- 
ibai  ord.'r  dab'd  Sept.  20, 


Hi'iUisi  for  stay  of  deci- 
sion   and    order    dated 

Nov     ').    1,176.    Isstird    to 
Ciilf  0,1   Corp. 


'.'pl'Ol.  ijgf. 


.^ppcii    (if    decision    and 
ordoj  In   OKC   Corp.,  4 

.      KKA  liar.  (Ncv.  22. 

.J     i'.)7fi 


A|(H.i:   of  iiii/e,lial   order 
d::!c.i      Dec.      12.      1976, 


Ii  'iic-i  for  modification 
of  decJsious  and  orders 
m  Stajidard  Oil  Co. 
I  Indiana),  4  FEA  par. 
R3,134  (Oct.  1,  1976); 
Standard  Oil  Co.  (Indi- 
ana), 4  FEA  par.  .  . 
Nov.  12,  1976). 

Supplemental     order      to 
debliiion     in     8tin     Co. 
htc.,   4   FEA   par. 
(Nov   lO,  l'J7«). 


rK{i>-7 
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N6flCES 


■  Name  and  location  or  apiiliiant 


Cass  No. 


D*. 


-If 


,  JaniM  Taylor  Wilson,  Leroy,  Ala.  (If  granted:  James    FEE-3540 
Taylor  Wilson  would  be  assigned  a  new,  lower  priced 
supplier  o(  petroleum  products  to  replac*  its  base 
period  supplier,  Bedwell  OH  Co.) 
!>«•.  a,  1976     Southwestern  Refining  Co..  Inc..  Salt  Lake  Ciiy,  Utah.     FK?  IX'-'I 
(If  Kranlod:  SouiliwTEStem  Refining  Co.,  Inc..  would 
receive  a  stay  of  the  requirements  of  the  entitlement 
notice  Issnnd  Dec.  22,  l'J76,  that  It  purchase  1.213  en- 
titlements by  Dec.  a,  ly76.) 

VCO  Oil  Co..Whittier,  Calif.  (Itpranled:  L^CO  Oil  Co. 
would  receive  an  extension  of  the  exception  relief 
granted  in  the  FEA's  Oct.  15,  iy76,  decision  and  order 
and  would  be  assiKiird  new,  lower  priced  suppliers  of 
motor  gaiioUne  on  the  li;isis  that  it  is  continuing  to 
experience  a  serious  iiardahip.) 

I'nion  Oil  Co.  of  Cailiforiiia.  Ix)S  Angeles.  Calif.  (If 
granted:  The  I-'EA'3  Dec.  C,  l'.i76,  decision  and  order 
«oiild  lie  modified  to  (i)  im-hide  all  CaUfnrnia  heavv 
high  sulfur  crude  oil;  Ui)  remove  the  requircmenl  thai 
Cnion  pay  niaxirnufn  ciiling  prices  on  all  cru'K'  oil.- 
ii>ed  ill  computing  the  measure  of  relief;  and  (in 
in:ike  the  order  eflective  3  ino  from  the  date  on  which 
it  IS  Uinililied  ou  apiioal.)  . 


Typo  of  submiSBtoQ 


^.xcepUon  to  change  ban 
1  period      supplier      (set 
::i!.9;. 


3uy 


',tU.'.-l. 


Do 


Do. 


VKv.  -t: 


!■  \  \    1'0-J 


v!'  ii-'ion  of  ri'llt-r  granted 
in  UCO  Oil  Co..  4  FBA 
p;ir.  K':,l.'..5  lOrt.  13, 1976). 


Apl'i'al  of  dicision  and 
order  In  I'nion  OH  Co. 
of  Califiiriiia,  4  FEA  par. 
..       :OfO.  6.  K'TO). 


(FR  Doc.77  2570  Piled  1-21-77:4:24  pm] 


CASES  FILED  WITH  THE  OFFICE  OF 
EXCEPTIONS  AND  APPEALS 

Week  of  December  24  through     i 
December  31,  1976 

Notice  is  hereby  given  that  during  the 
week  of  December  17  throngh  December 
24,  1976,  the  appeals  and  applicatiMis  for 
exception  or  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Federal  Energy  Administration's  Of- 
fice of  Exceptions  and  Appeals. 

Under  the  FEA's  procedural  regula- 
tions. 10  CFR,  Part  205,  any  person  who 
win   be  aggrieved  by   the  FEA  action 


sought  in  such  cases  may  file  with  the 
PEA  written  comments  of  the  applica- 
tion within  ten  days  of  service  of  notice, 
as  prescribed  in  the  procedural  regula- 
tions. For  purposes  ot  those  regulations, 
the  date  of  service  of  notice  shall  be 
deemed  to  be  the  date  of  publication  of 
this  Notice  or  the  date  of  receipt  by  an 
aggrieved  person  of  actual  notice,  which- 
ever occurs  first. 

Dated:  January  21, 1977. 

I  •  David  G.  Wilson, 

Acting  General  Counsel. 


IA«t  oj  cascx  rcvi  ivcd  hjf  the  Office  of  Exceptions  and  Appeals, 

Dec.  SI,  1976 


D*U 


Name  anl  location  of  applicant 


Dm.  37,1979  C'llv  of  l,on«  Beach,  Long  Beach,  Calif.  (It  granted: 
FEA's  Dec.  3, 1976,Uecision  and  order  would  be  modi- 
fied to  increase  the  relief  granted  to  the  fault  block  11 
unit  workirxg  Interest  owners.) 

Do.      ---  Lee  Brooks  Oil,  Inc.,  Wichita,  Eans.  (If  granted:  FEA's 
Nov.  24,  1976,  remedial  order  would  be  rescinded.) 

Do Midland    Cooperatives,    Inc.,    Washington,    D.C.    fif 

granted:  FEA'sNof.  5, 1978,  decision  and  order  would 
lie  rescinded  and  Midland  Cooperatives  would  not 
he  required  to  piu-fliase  $1,057,841  additional  entitle- 
ments during  the  jieriod  November  1976  through 
October  1977.) 

Do Oiona  Gas  proce&siii(g  plant,  Dallas,  Tei.  (If  granted: 

Ozona  Gas  processing  plant  would  be  permitted  to 
increase  its  prices  for  natiu^  gaa  Uqtild  products  to 
reflect  nonproducl  cost  increases  in  excess  of  tO.OOa 
per  gallon.) 

Do -  R.    v.    Whilmer    Tllermogas    Co.,    Akron,    Ohio.    (If 

granted:  R.  V.  Whitmer  Thennogas  Co.  would  not 
be  required  to  refand  overcharges  in  prepaiie  sales 
and  would  be  permitted  to  establish  its  base  price  as  of 
July  30,  1973.) 
Dm.  St,  19716  Boswell  Oil  Co.  of  Lonislana,  Houston,  Tci.  (If  granted 
Boswell  OH  Co.  wotild  be  awarded  entitlements  on  the 
basis  of  imputed  cnide  oil  runs  to  stills  during  the  2 
mo  prior  to  the  iniijjatiou  of  operations  at  its  St.  John 
Parish  refiuerv'.i 

Do Cities  Service  Co.,  Tulsa,  Okla.   Qf  granted:  Cities 

Service  Co.  would  replace  Peacock  Oil  Go.  as  base 
period  supplier  foro  retail  outlet  located  at  501  West 
31st  St.,  Chicago,  111.) 

So Getty  Oil  Co.,  New  York.  N.Y.  (If  granted:  FEA's 

July  21.  1976,  decision  and  order  would  be  rescinded 
and  Getty  Oil  Co.,  Getty  F.astcTn  and  Skelly  would 
be  considered  a  sinjle  firm.) 

Co Good   Hope  Industries,   Inc..   SpringQeld,  Mass.   (If 

granted:  The  FEA  would  review  the  entitlemenUs 
exception  relief  Rranted  to  Good  Hope  Industries. 
Inc.,  during  Its  197B  fiscal  year  in  order  to  determine 
whether  the  level  of  exception  relief  approved  was 
appropriate.) 

]>« Pryor  Interprises,  In(C.,  Griffin,  Ga.  (If  granted:  Pryor 

Interprisea,  Inc.,  wotild  be  assigned  a  new,  lower 
priced  supplier  of  motor  ga-soline  to  replace  its  base 
period  supplier,  Trilon.  inc.)  i 


Case  No. 


FXA-llOS 


FRA-n04 
FE8-U04 
FXA-1103 


FEE  5,^44 


FEE-354a 


FEE  3.M8 


FEE  J.M« 


F.VIR-0078 


FEX0108 


FBE-35<r 


t 


ec.  i-i  throuff'h 


Type  of  submission 


Appeal  of  FEA's  declsloii 
and  order  In  City  of  Long 

Beach,  4  FEA  par 

(Dec.  3,  1976). 

Appeal  of  FEA's  remedial 
order;  stay  requested. 

Appeal  of  FEA  s  decision 

I  and  order  In  Midland 
('ooperatlvos.  Inc.  4 
FEA  par.  (.Vov.  5, 

1976). 


Price       exception 
21 2.165 1. 


(a 


Price       exception        (« 

212.93>. 


Allocation  et.eptlon   (see. 
■J11.67). 


Exception  to  change  sup- 
plier   sec.  L'11.9.) 


Rescission  of  FEA'i  deci- 
sion and 'Order  lo  Ootty 
Oil  Co.,  2  FSA  par. 
80,646  (July  21,  1975). 

Review  of  eDtitlementt  <■- 
cepUon  relief  (snppl^' 
mental  order). 


Exception  to  change  sop- 
pliers  '."See.  211.9). 


Noncis 


D«l« 


N«B>«  mm)  ktcstioa  of  appUewit 


H« 


Tmtit 


Dm.  »,lVn    Eari  W.  Snader,  Kmi) 


Kuis.  (If  granted:  FEA'i 


FBA-im 

TBS-INt 
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Sad  w.  Bander,  Kmparia,  Kaos.  (U  gi 
Not.  t,  MM,  rernxnal  erder  wontd  be 
tb«  Babtnnr-PflRtar,  Poasfflon,  and  Ji— _       .      . 
)e«M  vaoM  ba  daadfled  as  a  stripper  w«D  profMrty 
Mtroaetive  to  Norember  I97S.) 

Do MohD  Oa  Corp..  New  York,  N.Y.  (If  granted:  Mobil    FBT-OOM 

Oil  Corp.  we«ud  receive  a  temporary  stay  of  FEA's 
Noi.  6, 1970,  order  and  would  not  be  required  to  fulfill 
a  parU<Hi  of  Gulf  OU  Corp.'s  supply  oMigations  in  the 
D«rtb«rn  CaUfomia,  northru  Nevada,  Oregon,  and 
WaBUnKton  areaa.) 

Po OKC  Corp..  Wwhington,  D.C.  af  granted:  The  FEA    FEX-OWS 

would  reView  tbe  eDtitlemeDts  exception  relief  granted 
to  OKC  Carp,  during  its  1976  ftseal  year  in  order  to 
detenalDe  wnatber  tbe  leyel  of  exeeption  relief  ap- 
proTed  was  appropriate.) 

Dee.  28,iy<«    PmlUpa  Petroleum  Co.,  Bartlesville,  OUa.  (If  granted:    F8 0-0033 
FEA's  Dee.  3, 1976,  special  report  order  would  be  re- 
scinded and  PhiUipe  Petroleiun  Corp.  would  not  be 
required  to  file  a  special  report  with  respect  to  its  ex- 
cbangeB  involTina  refined  petroleum  firoduots.) 

Dec.  29,1976    Tenneco  Oil  Co.,  Houston,  Tex.  (If  granted:  Tenneco    KST-0023 
Oil  Ca  would  receive  a  temporary  stay  of  tlie  refund 
which  tbe  Ann  is  required  to  make  to  the  West  Coast 
Oil  Co.  pending  judicial  review.) 

Dee.  90^1976    Amtane,  Inc.  (Bnrmah  LP-Oas,  Inc.),  Tulsa,  Okla.  (If    FXA-^Uff? 
granted:  Tbe  FEA's  Dee.  3,  1976,  decision  and  order 
lasoed  to  BmaD's  LP  Gas  Co.  would  be  rescinded.) 

Do Flying  Tiger  Line.  Inc.,  Los  Angeles.  Calif.  (If  granted:    FST-OO'.iS 

FlyEog  T^er  Line,  Inc.,  would  receive  a  temporary 
stay  of  FEA'i  Dee.  16, 1976,  order  and  Teaoro  would 
supply  the  firm  with  keroaene-base  aviation  turbine 
fuel!) 

Do Fhring  llgeT  Line,  Inc. ,  Loe  Angeles,  Calif.  (If  granted: 

FEA's  Dee.  16,  1976,  order  would  be  rescinded  and 
Flying  Tiger  Line!  would  be  supplied  keroaene-base 
avMtion  turbine  fuel  for  its  base  period  use.) 

Do Mid-Mtehigan  Truck  Servica,  Inc.,  Grand  Rapids,  Mich. 

(if  granted:  Mid-Michigan  Truck  Service.  Inc.,  would 
ba  asstgned  a  new,  lower  priced  snppaer  or  motor 
gasotina  on  the  basis  that  it  is  continuing  to  experience 
a  serious  hardship.) 

Do BhelJ  Oil  Co.,  Houston,  Tex.  Of  granted:  Shell  Oil  Co. 

would  be  permitted  to  retroactively  compute  increased 
nonproduet  eoet  reooveriee  under  a  proportionate 
recovery  method.) 


aiVXA'B 


Kmamit    kr    tamj 


■tnr  i<  FBA'i 


I  order. 


'^sn. 


FEA-n09 
FES-1109 


FXE-3371 


FEE  3.M5 


Review  of  entitlements 
eioeption  relief  (supplo- 
mental  order). 


Request    for    S|)c<-ial    re- 
drees. 


Request  lor  a  tempwary 
stav  of  FEA's  decision 
and  order  in  Teimeoo  Oil 

Co.,   3    FEA    par 

(Dee.  21, 197«). 

Appeal  of  FEA's  decision 
and  order  in  Bmall's  LP 

Oas  Co.,  4  FEA  par 

(Dee.  3,  1976). 

Temporary  stay  of  FEA's 
Dec.  16,  1976,  order. 


Appeal  of  FEA's  Dec.  16, 
1976,  order;  stay  re- 
quested. 

Extension  of  relief  granted 
in  Mid-Miehigan  Traek 
Bervlee,  loe.,  4  FEA  par. 
87,018  (Oct.  6,  1976). 

Price    eic^'pllon    (sec. 
212.83). 


[PR  Doc.77-2571  FUed  1-21-77:4:26  pm) 


FEDERAL  ENERGY 
ADMINISTRATION 

ISSUANCE  OF  DECISIONS  AND  ORDERS 
BY  THE  OFFICE  OF  EXCEPTIONS  AND 
APPEALS 

Week  of  November  22  Through 
November  26, 1976 

Notice  Is  hereby  given  thai  during  the 
week  of  November  22  through  November 
26,  1976,  the  Decisions  and  Orders  sum- 
marized below  wa%  Issued  with  respect 
to  Appeals  and  Applications  for  Excep- 
tion or  other  relief  filed  with  the  Office  of 
Exceptions  and  Appeals  of  the  Federal 
Energy  Administration.  The  following 
summary  also  contains  a  list  of  submis- 
sions which  were  dismissed  by  the  Office 
of  Exceptions  and  Appeals  and  the  basis 
for  the  dismissal. 

•Appeai-s 

Atlantic  Richfield  Co.,  Los  Angeles,  Calif.; 
FEA-08e3;  Refined  Petroleum  Products 

Tbe  Atlantic  Richfield  Company  (Arco) 
appealed  from  a  Decision  and  Order  issued 
to  it  and  the  C  P  Petroleum  Company  (OFF) 
in  which  the  FEA  considered  requests  by 
those,  firms  for  various  types  of  administra- 
tive relief  In  connection  with  the  proposed 
acquisition  by  C7FP  of  a  refinery  owned  by 
Arco.  Atlantic  Richfield  Co..  3  FEA  Par.  83,177 
(May  14,  19*76) .  Arco  limited  the  scope  of  Its 
Appeal  to  a  challenge  to  the  determination 
reached  in  the  May  14  Decision  that  the  firm 
sbotild  not  be  permitted  to  recoup  the  costs 
which  it  Incurs  under  a  proposed  crude  oU 
conversion  agreement  with  CFP  as  either 
Increased   product  or   nonproduet  costs.   In 


considering  Arco's  Appeal,  the  FEA  observed 
that  these  costs  constitute  processing  fees 
which  are  not  Included  in  the  categories  of 
Increased  costs  specified  In  10  CFR  212.83 
which  a  refiner  may  recover  In  the  form  of 
higher  selling  prtces.  The  FEA  therefore  re- 
jected Arco's  claim  that  the  FEA  Price  Reg- 
ulations permit  the  firm  to  recover  the  crude 
oil  processing  fee  which  it  pays  to  CFP.  Con- 
trary to  Arco's  contention  that  the  Emer- 
gency Petroleum  Allocation  Act  of  1973.  as 
amended,  requires  the  FEA  to  permit  the  re- 
covery of  processing  fees,  the  FEA  found  that 
the  statute  only  imposes  on  tbe  FEA  an  ob- 
ligation to  permit  the  recovery  of  increased 
product  costs.  With  respect  to  Arco's  claim 
that  the  FEA  erred  in  falling  to  find  that 
Arco  would  experience  a  gross  Inequity  if  it 
were  not  permitted  to  recover  the  costs  In- 
curred under  its  processing  agreement,  the 
FEA  generally  noted  that  processing  agree- 
ments are  common  among  refiners  and  that  a 
rulemaking  proceeding  rather  than  the  ex- 
ceptions process  is  the  appropriate  forum  in 
which  to  present  a  request  for  administra- 
tive relief  which  would  apply  to  alleged  in- 
equities being  experienced  by  a  broad  sector 
of  the  petroleum  Industry.  Nevertheless,  the 
FEA  determined  that  the  additional  infor- 
mation submitted  by  Arco  on  Appeal  ma- 
terially distinguishes  Arco's  situation  in  this 
case  from  the  situation  of  other  refiners 
which  are  peoples  to  processing  agreements. 
In  this  regard,  the  FEA  found  that  the 
processing  agreement  Is  an  integral  part  of 
CPP's  acquisition  of  the  Arco  refinery  and 
that,  in  the  absence  of  the  agreement,  it  is 

uncertain  whether  CFP  would  be  able  to 
operate  the  refinery  In  an  economically  effi- 
cient manner.  Furthermore,  on  tbe  basis  of 
the  material  Bubmitted  by  Arco,  the  ^BA  de- 
termined that,  in  the  absence  of  exception 


5399 

Mitt.  tiM  MfiiMia^  prtoe  nde  would  s\\b»t*n- 
tMly  trnpeda  CFP"*  acqtUsltiou  of  the  refln- 
mrj.  Moreovar,  In  tbe  May  14  Decision  the 
^lA  bad  ooneltHlsd  tlMtt  ainoe  the  acqutel- 
tkm  by  CRP  <tf  Um  Aroo  refinery  would  fur- 
ther ■Igniflevtt  natkmal  energy  objectives, 
exception  relief  was  appropriate  to  facili- 
tate tbe  acqulsltKm.  Tbe  Arco  Appeal  was 
therefore  grant«d  In  part  and  exception  re- 
lief was  approved  which  permits  Arco  rather 
than  CFP  to  recover  tbe  Increased  non-prod- 
uct costs,  as  defined  in  Section  212.83,  which 
are  inctured  by  CFP  in  producing  the  re- 
fined iHX>ductB  delivered  to  Arco  under  the 
processing  agreement. 

Exxon  Co.,  US..;  Houston,  Texas;  FEA-08-16. 
FEA-0g70,      FEA-0917,      FBA-4)93$.      FEA 
0953,  FBA-0972,  FSA-IOIZ;  Crude  oil 

Exxon  Company,  U.8.A.  (Exxon)   appealed 
from  the  Entitlement  Notices  which  the  FEA 
issued  for  the  months  of  February  through 
Jtily  1976.  In  tbe  Appeals,  Exxon  alleged  that 
the  total  quantity  of  old  oil  which  was  ac- 
tually produced  in  tbe  United  States  during 
the    period    November    1974    through    July 
1976  exceeded  tbe  old  oU  receipts  stated  in 
the   Entitlement   Notices   by   approximately 
93.2  million  barrels^  Exxon  contended  that 
this    apparent   disparity   distorted    the   ad- 
justed national  old  oU  supply  ratio  and  there- 
by   increased    the   number   of   entitlement 
which  Erxon  was  required  to  purchase.  In 
analysing  Exxon's  assertion,  tbe  FEA  noted 
that,  on  February   I,   1976,  amendments  to 
the   crude   oil    price   regulations   bad   been 
adopted  which  were  intended  to  result  in  a 
wei^ted    average    first    sale    price    for    all 
domestic    crude    oU    during    February    1976 
which  would  comply  with  tbe  $7.66  per  barrel 
limitation  established  for  that  month  by  Sec- 
tion 401  of  the  Energy  Policy  and  Conserva- 
tion Act   (EPCA).  In  order  to  monitor  the 
first  sale  price  of  domestic  crude  oil,  the  FEA 
bad,  commencing  with  tbe  month  of  Febru- 
ary 1976,  implemented  a  new  monthly  re- 
porting system  for  "first  purchasers"  which 
receive  a  first  sale  certification  from  the  pro- 
ducers of  domestic  crude  on.  The  FEA  ob- 
served that  as  a  result  of  this  new  reporting 
system,  it  now  has  precise  data  as  to  the 
amount  of  old  oU  which  was  actually  pro- 
duced in  the  United  States  In  each  month 
and  is  consequently  able  to  verify  the  old 
oU  receipts  which  refiners  reported  for  pur- 
poses of  the  Entitlements  Program.  In  con- 
sidering the  Exxon  Appeals,  tbe  FEA  found 
that  the  data  which  has  been  collected  from 
the  First  Purchaser  System  for  the  period 
from   February   through   July    1976   demon- 
strates conclusively  that  the  amount  of  old 
oU  produced  In  the  United  States  during  that 
period  was  approximately  equal  to  the  old  oil 
receipts  si>eclfled  in  the  Entitlement  Notices 
which  the  PEA  published  during  tlie  months 
of  April  through  September  1976.  The  PEA 
further   determined   that   any   variance   be- 
tween the  amount  of  old  oil  reported  in  the 
different  regulatory  programs  is  attributable 
to   the   existence   of   reporting   errors,   com- 
pliance violations  and  the  correction  proc- 
ess of  the  Entitlements  Program.  The  FEA 
also  determined  that  Exxon  has  substantlallv 
overestlmated  the  amount  of  old  oil  which 
was  jMXKluced  during  the  period  since  the  in- 
ception   of    the    Entitlements    Program.    In 
view  of  the  various  FEA  actions  which  have 
already  been  commenced  to  collect  data  re- 
ported in  the  operation  of  the  Entitlement-s 
Program  and  the  fact  that  the  data  which 
has  been  collected  tends  to  verify  the  accu- 
racy of  the  figures  tised  for  purposes  of  the 
Entitlements  Program,   the  FEA  concluded 
that  Exxon  failed  to  establl^  the  existence  of 
any  prejudicial  error  of  fact  that  is  not  al- 
ready In  tbe  process  of  being  corrected.  The 
Appeals  which  Exxon  filed  wehre  accordingly 
denied. 
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Kerr-McGee   Corp.:   Oklahoma  Oitf,   Okla.; 
FEA-0883:  Refined  Petroleum  Products 

The  Kerr-McGee  Corporation  (Kerr-McGee) 
fiied  an  Appeal  from  a  Decision  and  Order 
Issued  to  It  by  the  Federal  Energy  Adminis- 
tration. Kerr-McGee  Corp..  3  PEA  Par.  83.179 
(May  7,  1076).  In  tbe  prior  determination, 
the  VtA  granted  retroactive  exception  relief 
from  the  provisions  of  10  CFR  212.83(c)(2) 
for  tbe  period  June  28,  1974  throiigh  January 
31,  1978  which  permitted  Kerr-McOee  to  allo- 
catA  Its  increased  crude  oil  costs  to  refined 
products  In  the  proportion  that  the  products 
were  refined  by  the  firm  rather  than  on  the 
basts  of  the  volumes  sold.  The  FEA  denied 
the  Kerr-McOec  exception  request  in  all 
other  respects.  The  present  Appeal,  if 
granted,  would  reverse  the  previous  determi- 
nation and  result  in  the  approval  of  excep- 
tion relief  which  permits  the  firm  to:  (1) 
calculate  Increased  costs  and  determine  maxi- 
mum allowable  prices  as  though  each  of  Its 
refining  subsidiaries  were  a  separate  firm; 
(11)  allocate  Increased  product  costs  on  t^e 
basis  of  refinery  yield  for  the  period  August 
1973  through  June  27,  1974;  and  (111)  apply 
prospectively  and  retroactively  Its  Increased 
costs  to  the  selling  prices  it  charged  to  Its 
various  classes  of  purchaser  without  regard 
to  the  provisions  of  Section  212.83(c)  (1)  and 
Section  2ia.83(h)  (the  equal  application 
rule).  With  respect  to  the  requirement  of 
consolidated  pricing  on  a  firm-wide  basis,  the 
PEA  found  no  error  in  its  previous  conclusion 
that  Kerr-McOee  and  Its  subsidiaries  lacked 
the  "completely  separate  and  distinct  c^>era- 
tlons"  which  are  necessary  for  the  approval 
of  separate  pricing  under  FEA  precedents. 
See  G«tty  Oil  Co.  (Eastern  Operatioru) ,  Inc.; 
SkeUy  Oil  Co..  2  FEA  Par.  83,(M1  (February 
11.  197S). 

With  respect  to  the  Kerr-McOee  request  for 
additional  retroactive  exception  relief  from 
th0  provisions  governing  tbe  allocation  of  in- 
creased crude  oU  costs,  the  FEA  noted  that 
the  May  7  Decision  attempted  to  arrive  at  an 
appropriate  balance  of  a  number  of  equitable 
considerations  In  arriving  at  the  conclusion 
that  cocceptlon  relief  should  be  approved  for 
the  period  June  28,  1974  through  January  31, 
1976.  Since  Kerr-McOee  received  significant 
benefits  from  the  prior  Decision,  tbe  FEA 
found  no  merit  to  Kerr-McOee's  position  that 
the  denial  of  relief  for  the  period  prior  to 
June  38,  1974  was  arbitrary.  The  FEA  also 
rejected  Kerr-McOee's  contention  that  the 
prior  application  to  it  of  the  equal  applica- 
tion rule  results  In  a  penalty  to  tbe  firm.  In 
this  connection,  the  FEA  noted  that  even 
though  Kerr-McOee  may  not  have  recovered 
revepues  In  excess  of  its  total  cost  Increases, 
it  could  nevertheless  have  overcharged  some 
of  Its  customers  by  applying  unequal  Incre- 
ments of  costs  In  determining  Its  selling 
prices:  Tbe  FEA  found  that  the  mere  fact 
that  overcharges  to  some  customers  may  have 
been  offset  by  undercharges  to  other  custo- 
mers did  not  provide  grounds  for  granting  an 
exception  which  would  relieve  Kerr-McOee  of 
all  liability  but  fall  to  provide  redress  to 
those  customers  whom  it  overcharged. 

In  response  to  Kerr-McOee's  contention 
that  the  FEA  had  departed  from  Its  prece- 
dents by  denying  It  retroactive  exception  re- 
lief from  the  equal  applloatlon  rule,  the  FESi 
reiterated  the  requirement  that  a  firm  seek- 
ing retroactive  relief  mvist  first  make  a  pre- 
liminary showing  of  serious  hardship  or  gross 
Inequity  before  the  issue  of  retroactivity  Is 
even  addressed,  and  Kerr-McOee  had  not 
mjMle  such  a  showing.  Tbe  FEA  also  found  no 
OMrlt  to  Kerr-McOee's  argument  that  prece- 
dentlal  value  should  be  aooorded  to  a  ooa- 
aeat  order  which  pstftlally  relieved  It  of  Ua- 
toiltty  tor  Tlolatlm  the  equal  applloatlon  rule. 
ilBM  ooM»nt  Oman  ianiad  la  oompUazMe 
proeeedtnge  are  governed  bf  different  crlterU 
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from  those  which  the  FEA  employs  in  re- 
Bolvlng  adjudicatory  cases  In  the  exceptions 
process.  In  addition,  the  FEA  determined  that 
tbe  flrm's  projection  that  it  might  incur  an 
operating  loss  during  its  present  GsctA  year 
if  It  were  required  to  make  refunds  was 
speculative  at  the  present  time  and  provided 
no  basis  for  retroactive  exception  relief  inas- 
much a£  the  F'EA  Office  of  Compliance  had 
not  made  any  flndfftg  as  to  the  precise 
amount  of  overcharges  or  the  appropriate 
method  of  restitution.  Since  Kerr-McGee  had 
failed  to  demonstrate  that  the  May  7  Decision 
was  erroneous  In  fact  or  law  or  wa-s  arbitrary 
or  capricious,  its  Appeal  was  denied. 

Luke  Bros..  Inc.;  Bryan  County.  Ok!a.;  FE.i- 
1004;  Propane 

Luke  Brothers,  Inc.  (Luke)  appealed  from 
a  Remedial'  Order  In  which  the  Federal 
Energy  Administration,  Region  VI,  found 
that  subsequent  to  November  1,  1973  Luke 
had  been  selling  propane  at  prices  which  ex- 
ceeded the  maximum  price  levels  permitted 
by  6  CFR  150.359  and  10  CFR  212.93.  The 
Remedial  Order  directed  Luke  to  Immediately 
reduce  the  prices  which  it  charges  for  pro- 
pane to  lawful  levels.  In  its  Appeal.  Luke  con- 
tended that  as  a  result  of  unusual  and 
anomaaous  events  which  occurred  during 
May  1973,  the  application  to  the  firm  of  the 
provisions  of  Section  212.93  constitutes  a 
groes  inequity.  Luke  further  contended  that 
It  woidd  Incur  a  serlOus  hardship  if  It  were 
required  to  refund  the  $28,035.41  in  alleged 
overcharges  cited  In  the  Remedial  Order.  In 
considering  Luke's  Appeal,  the  PEA  noted 
that  the  arguments  presented  by  Luke  had 
already  been  considered  at  length  and  re- 
jected by  the  FEA  In  two  prior  exception 
proceedings.  The  PEA  further  noted  that 
Luke  failed  to  assert  In  Its  Appeal  that  the 
factual  or  legal  findings  contained  In  the 
October  5  Remedial  Order  are  erroneovis.  Ac- 
cordingly, Luke's  Appeal  was  denied. 

Standard  OU  Co.  of  Calif.;  San  FrancUco. 
Calif.;  FeA-0889,  FEA-0911 

Atlantic  Richfield  Co.;  tos  Angeles,  Calif.; 
FEA-0913,  FEA-0915 

Texaco.  Inc.;  New  York.  N.Y.;  Gulf  Oil  Corp.: 
Les  Anffeles,  Calif.;  Motor  Gasoline  Allo- 
cation 

The  Standard  OU  Company  of  California 
(Socal),  the  Atlantic  Richfield  Company 
(Arcof ,  Texaco,  Inc.  (Texaco),  and  the  Oulf 
OU  Corporation  (Oulf)  filed  Appyeals  from 
the  Decision  and  Order  which  the  Federal 
Energy  Administration  Issued  to  tbe  UCO 
OU  Company  (UCO)  on  June  11,  1976.  UCO 
Oil  company,  3  FEA  Par.  83,219  (June  11. 
1976) .  Pursuant  to  the  provisions  of  the  June 
11  Decision,  the  Regional  Administrator  of 
PEA  Region  IX  directed  Socal,  Arco,  Texaco 
and  Oulf  to  make  avaUable  for  sale  to  UCO 
during  the  period  June  through  August  1976 
a  total  of  6,669,220  gallons  of  motor  gasoline 
In  place  of  higher  priced  supplies  which  UOO 
would  otherwise  have  been  entitled  to  re- 
ceive from  two  of  Its  base  period  suppliers. 
The  OU  Shale  Corporation  (Tosco)  and  the 
Macmlllan  Ring-Free  OU  Company,  Inc.  Th« 
firms'  Appeals  of  the  June  11  Decision,  If 
granted,  would  result  l3  an  order  vacating 
the  Jtane  11  Order.  In  considering  the  Ap- 
peals In  a  consolidated  proceeding,  the  FEA 
determined  that,  contrary  to  the  appellants' 
assertion,  the  FEA  specifically  adjusted  the 
measure  of  relief  granted  UCO  In  the  June  11 
Decision  to  take  into  account  the  fact  that 
a  Blgaiflcant  extent  of  the  financial  difficul- 
ties which  UCO  Is  experiencing  Is  a  result  of 
the  Urm's  own  discretionary  business  deci- 
sion. The  FEA  also  found  that  the  appeUants' 
bad  dM>wn  no  basis  for  their  claim  that  the 
exception  relief  which  had  been  approved 


i'.!:rea<=oiiably  permits  UCO  to  obtain  Its  his- 
toric markup  on  sales  of  motor  gasoline,  since 
the  June  11  Decision  did  not  In  any  way 
guarantee  UCO  its  historic  markup  In  those 
pales.  With  respect  to  the  appellants'  con- 
tention that  the  FEA  failed  to  adequately 
con.sider  UCO's  surplus  product  position  in 
the  exception  proceeding,  the  PEA  found 
that  UCO's  position  with  respect  to  surplus 
motor  gasoline  had  been  fully  considered 
In  the  previous  proceeding,  and  that  UCO 
was  able  to  alleviate  only  a  minor  portion 
of  the  serious  financial  hardship  it  was  ex- 
periencing through  purchases  of  surplus 
product.  With  respect  to  the  appellant,-" 
Brgument  that  the  relief  granted  in  the  June 
11  Decision  frustrated  several  Important  na- 
tional energy  policy  objectives,  the  FEA  held 
that  the  June  11  Decision  attempted  to  ar- 
rive at  an  appropriate  t>alance  of  a  nimiber 
of  the  objectives  specified  in  the  Emergency 
Petroleum  Allocation  Act  of  1973,  as 
amended,  and  that  no  showing  had  been 
made  by  the  appellants  that  the  conclusions 
reached  were  erroneous,  arbitrary  or  capri- 
cious. Finally,  the  FEA  found  the  appellants' 
claim  that  they  were  deprived  of  their  due 
process  rights  to  be  without  merit.  During 
the  course  of  the  Initial  UCO  exception  pro- 
ceeding, the  appellants  were  not  readily  as- 
certainable as  being  aggrieved  parties,  and 
they  have  been  afforded  a  full  opportunity 
to  challenge  any  part  of  the  exception  deter- 
minations during  the  course  of  their  present 
Appeals.  Based  on  these  findings,  the  FEA 
denied  the  Appeals. 

Requests  Fob  EIxception 

RoJtert  G.  Cagwin,  d.b.a.  Lincolnway  Mobil: 
New  Lenox,  III.;  FEE-2835;  Motor  Gaso- 
line 

Lincolnway  (Lincolnway)  filed  an  Appli- 
cation for  Exception  from  the  provisions  of 
10  CFR  211.9.  The  exception  request,  if 
granted,  would  have  resulted  In  the  assign- 
ment of  a  new,  lower-prlcpd  supplier  of  motor 
gasoline  to  replace  the  firm's  base  period 
supplier,  the  Marcley  OU  Company.  Although 
Lincolnway  claimed  that  It  was  experiencing 
a  serious  financial  hardship  as  a  result  of  a 
disparity  between  the  price  It  paid  Marcley 
for  motor  gasoline  and  the  prevaUlng  price 
paid  for  that  fuel  by  Its  competitors,  the 
firm  faUed  to  submit  any  data  to  substantiate 
that  contention.  In  view  of  the  fact  that 
Lincolnway  refused  to  submit  any  financial 
or  operating  data  In  support  of  Its  conten- 
tion, despite  repeated  requests  to  do  so,  the 
FEA  denied  the  firm's  exception  request. 

ECO  Petroleum  Corp.;  Hojiston.  Tex  :  FEE- 
SOTS;  Motor  Gasoli-ne 

ECO  Petroletim  Corporation  (ECO)  filed 
an  Application  for  Exception  fcom  the  pro- 
visions of  10  CFR  211.9  which.  If  granted, 
would  result  In  the  assignment  by  the  FEA 
of  a  new,  lower-priced  supplier  of  motor  gaso- 
■  line  to  replace  ECO's  base  period  suppliers. 
In  considering  ECO's  exception  request,  the 
FEA  determined  that  the  flrm's  current  cost 
of  motor  gasoline  Is  less  than  one  cent  higher 
than  the  average  price  charged  by  wholesale 
purchaser-resellers  of  motor  gasoline  which 
supply  ECO's  competitors.  The  FEA  further 
found  that  ECO  has  operated  profitably  in 
the  past  despite  the  fact  that  Its  cost  of 
motor  gasoline  has  historically  been  higher 
than  the  price  paid  by  some  of  Its  competi- 
tors. Therefore,  the  FEA  concluded  that 
ECO's  current  financial  difficulties  are  not 
solely  attributable  to  the  higher  prices  which 
It  must  pay  Its  base  period  suppUers  for 
motor  gasoline,  and  Its  request  for  exception 
relief  was  denied. 
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Farmland  Industries,  Inc.;  Kansas  City,  Mo.; 
FEE-3219  {Gillette).  FEE-  3220  {La- 
mont).  FEE-3221  (Mertzon),  rBE-3222 
{Quitman);  Natural  Gas  Liquid  Prod- 
vets 

Farmland  Industries,  Inc.  (Farmland) 
filed  four  Applications  for  Exception  from 
the  provisions  of  10  CFR  211.165  which,  If 
granted,  would  permit  Farmland  to  Increase 
the  selling  prices  for  the  natural  gas  liquid 
products  produced  at  certain  of  its  natural 
gas  processing  plants.  In  those  applications, 
Farmland  requested  that  the  exception  relief 
previously  granted  to  the  firm  on  August  31. 
1976,  be  extended  for  an  additional  period  of 
time.  Farmland  Industries,  Inc.,  4  FEA  Par. 
83,074  (August  31,  1976).  In  considering 
IParmland's  requests,  'the  FEA  determined 
that  during  the  foiui;h  quarter  of  1976  Farm- 
land had  experienced  non-product  cost  In- 
creases at  four  gas  plants  which  substan- 
tially exceeded  the  $.005  per  gallon  pass- 
through  permitted  under  the  provisions  of 
Section  212.165.  Based  on  the  criteria  set 
forth  In  Superior  Oil  Co.,  2  PEA  Par.  83,271 
(August  29,  1976)  and  other  previous  Deci- 
sions, the  FEA  granted  exception  relief  for 
each  of  these  plants. 

Kamur  Industries,  Inc.;  Oakland.  Calif.: 
FEE-2956;  Motor  Gasoline 

Kamur  Industries,  Inc.  (Kamur)  filed  an 
Application  for  Exception  from  the  provi- 
Blons  of  10  CFR  211.9  which.  If  granted, 
wotUd  restUt  in  the  assignment  of  a  new 
suppUer  of  mottM:  gasoUne  to  replace  the 
MobU  Oil  Corporation  (MobU) ,  Kamur 's  base 
period  suppUer  for  Its  East  14th  Street  Out- 
let. In  Its  submission,  Kamur  requested  that 
the  Standard  OU  Company  of  California 
(Standard)  be  designated  as  the  new  sup- 
jriler.  In  considering  Kamur's  exception 
application,  the  FEA  found  that,  contrary 
to  Kamur's  contention,  the  FEA  regulations 
do  not  prevent  Kamur  from  terminating  Its 
supply  contra<ct  with  MobU  and  entering  Into 
a  contract  to  purchase  motor  gasoUne  from 
Standard,  provided  that  Standard  has  sur- 
plus product  avaUable  and  complies  with  the 
provisions  of  10  CFR  211.10(g).  In  accord- 
ance with  the  precedents  established  in  prior 
decisions,  Kamtur's  claim  that  the  provisions 
of  Section  211.9  were  adversely  affecting  the 
firm  was  analyzed  In  terms  of  the  effect  on 
Its  entire  petroleum-related  activities.  The 
PEA  found  that  althotigh  Kamur's  East  14th 
Street  Outlet  has  operated  at  a  loss,  the  firm 
as  a  whole  has  operated  on  a  profitable  basis. 
Consequently,  Kamur  had  not  demonstrated 
that  It  would  Inctir  a  serious  hardship  as  a 
result  of  the  FEA  regulatory  requirement 
that  its  existing  base  period  relationship 
with  Mobil  be  maintained,  and  Its  exception 
application  was  therefore  denied. 

Oil  Properties  Co.,  Inc.;  Augusta,  Kan^  :  FEE- 
3133;  Crude  Oil 

Oil  Properties  Company,  Inc.  filed  an  Ap- 
plication for  Exception  from  the  provi.sioiis 
of  10  CFR,  Part  212,  Subpart  D.  The  excep- 
tion request,  if  granted,  would  result  In  the 
approval  of  retroactive  exception  relief  which 
would  relieve  Oil  Properties  of  the  obligation 
to  refund  any  revenues  which  the  firm  may 
have  realized  as  a  result  of  improperly  charg- 
ing exempt  prices  for  the  crude  oil  which  it 
produced  from  the  Lang  Lease  dviring  1974. 
In  its  exception  application.  OU  Properties 
contended  that  it  had  properly  classified  the 
Lang  Lease  as  a  stripper  well  lease  pursuant 
to  the  provisions  of  10  CFR  210.32  which 
were  promulgated  on  January  15,  1974.  How- 
ever, the  firm  contended  that  It  was  unavrare 
of  a  subsequent  amendment  to  Section  210.32 
imder  which  the  Lang  Lease  could  not  be 
properly  classified  as  a  stripper  well  lease 
and  that,  as  a  result,  It  had  overcharged  its 


custoimers.  In  considering  OU  Properties'  ^- 
pUcaUoD,  the  FEA  determined  that  the  firm 
had  faUed  to  meet  its  affirmative  obligation 
to  become  oognlaant  of  the  correct  applica- 
tion of  FEA  Regulations  to  Its  opoatlons. 
The  FEA  further  determined  that  OU  Proper- 
ties had  faUed  to  show  that  It  would  experi- 
ence a  severe  financial  hardship  If  it  were 
required  to  refund  the  aUeged  overcharges. 
The  PEA  concluded  that  the  firm  had  failed 
to  satisfy  the  standards  for  approval  of 
retroactive  exception  relief,  and  its  Applica- 
tion for  Exception  was  denied. 

OKC   Corp  :    Dalla.".    Tex.:    FEE-2777     Crude 
Oil 

OKC  Corporation  filed  an  Application  for 
Exception    from   the   provisions   of    10    CFR 
211.67   (the  Old  OU  Entitlements  Program t 
which,  if  granted,  would  relieve  OKC  of  any 
obligation  to  purchase  entitlements  during 
the  period  April  through  September  1976.  In 
its  submission.  OKC  contended  that  excep- 
tion relief  is  necessary  to  permit  the  firm  to 
attain  a  profit  margin  and  a  ret\irn  on  in- 
vested capital  In  Its  fiscal  year  ending  Sep- 
tember 30,  1976,  which  Is  at  least  complirable 
to  the  firm's  historical  operating  results.  In 
considering  OKC's  request,  the  FEA  observed 
that  a  sharp  reduction  in  OKC's  allocation 
of  United  States  Geological  Survey   (USOSI 
royalty  oil,  which  was   the  firm's  principal 
source  of  old  crude  oil.   had  caused  OKC's 
entitlement  purchase  obligations  to  be  con- 
centrated  in  the  three  month  period  from 
AprU  through  June  1976.  In  order  to  correct 
this  problem,  the  FEA  had  on  Its  own  motion 
Issued  a  Supplemental   Order  which   stayed 
the  flrm's  purchase  obligations  during  that 
period    and   permitted   OKC    to   apply   one- 
third  of  its  total  entitlement  purchase  obli- 
gations   for    the   mionths    of    April    through 
June  1976  against  the  entitlement  sales  rev- 
enues which  the  firm  anticipated  receiving 
during  the  period  July  through  September 
1976.  OKC  Corp.,  3  FEA  Par.  83,231  (June  14, 
1976).  In  the  present  proceeding,   the  FEA 
determined  that  this  prior  relief  had  miti- 
gated any  adverse  effects  on  OKC's  sudden 
change    in    status    under    the    Entitlements 
Program.  In  view  of  the  fact  that  OKC  re- 
mained a  net  seller  of  entitlements  during 
the   six   month   period   from   AprU   through 
September  1976.  the  FEA  concluded  that  the 
firm  is  not  being  adversely  affected  by  the 
Entitlements  Program  and  tiiat  exception  re- 
lief which  would  enhance  the  benefits  which 
OKC  already  realizes  under  the  Program  is 
not  appropriate.  The  firms  exception  appli- 
cation was  therefore  denied. 

Sid  Richardson  Carbon  and  Gasoline  Co.: 
Fort  Worth,  Tex.;  FEE-3331  {Kepstone): 
Natural  Gas  Liquid  Products 

Sid  Richardson  Carbon  and  Gasoline  Com- 
pany (Richardson)  filed  an  Application  for 
Exception  from  the  provisions  of  10  CFR 
212.165  which.  If  granted,  would  permit  Rich- 
ardson to  Increase  the  selling  prices  for  the 
natural  gas  liquid  products  produced  at  its 
Keystone  natural  gas  processing  plant.  In 
that  Application,  Richardson  requested  that 
the  exception  relief  previously  granted  to  the 
firm  on  August  19.  1976,  be  extended  for  an 
additional  period  of  time.  Sid  Richardson 
Carbon  and  Gasoline  Company.  4  FEA  Par. 
83.058  (August  19.  1976).  In  considering 
Richardson's  request,  the  FEA  determined 
that  during  the  third  quarter  of  1976  Rich- 
ardson had  experienced  a  non-product  cost 
increase  at  the  Keystone  gas  plant  which 
substtintially  exceeded  the  t.OOS  per  gaUon 
passthrough  pemUtted  under  the  provisions 
of  Section  212.165.  Based  on  the  criteria  set 
forth  in  Superior  Oil  Co.,  2  FEA  Par.  83,271 
(A'.igust  29.  1975).  and  previous  Decisions. 
the  FE.».  granted  exception  relief  for  the  Key- 


stone plant  for  the  period  December  1    }j~6 
through  May  31.  1B77. 

Western  Slope  Fuel  Co.;  Denver.  Colo     FEE 
3077;  Butane 

Western  Slope  Fuel  Company  (We--.tern 
Slope)  filed  an  Application  for  Excepticn 
from  the  provisions  of  10  CFR  212.93.  Ti-.e 
exception  request.  If  granted,  would  permit 
Western  Slope  to  Increase  the  prices  wlich 
it  charges  for  butane  products  above  the 
maximum  levels  permitted  under  the  M.jn- 
datory  Petroleum  Price  Regulations  to  reject 
non-product  cost  increases  which  it  expe- 
rienced. In  addition.  Western  Slope  would 
be  permitted  to  retain  any  revenues  which  it 
inay  have  realized  by  charging  prices  for  Iso- 
butane  which  exceeded  the  maximum  leve'.s 
permitted  under  Section  212.93.  In  consi(icr- 
Ing  the  appMcatlon,  the  FEA  determined  th  .: 
Western  Slope  had  faUed  to  provide  any  evi- 
dence to  sxipport  Its  claims  that  it  had  ao- 
tually  experienced  significant  non-prod'ict 
cost  Increases  which  adversely  affected  the 
profitability  of  the  flrm's  butane  resa'e  op- 
erations. Western  Slope  aL^o  failed  to  p^'ovUie 
evidence  that  It  would  experience  an  irrep- 
arable Injury  In  the  absence  of  retronctlvp 
exception  relief.  TTie  FEA  further  determined 
that  the  flrm's  contention  that  butane  re- 
sellers In  general  8ho\ild  be  permitted  to  in- 
crease their  seUlng  prices  by  $.005  to  reflect 
non-product  cost  increases  was  not  an  iss'.;p 
which  should  appropriately  be  resolved  In  an 
exception  proceeding.  The  Application  for 
Exception  fled  by  Western  Slope  was  there- 
fore denied. 

Whitco,   Inc.;   Dallas.   Tex;  FEX-OlOl :   Mo- 
tor Gasoline 

Whitco,  Inc.  lUed  an  application  for  an 
extension  of  the  exception  relief  previously 
granted  the  Arm  from  the  provisions  of  lb 
CFR  211.25.  Whitco,  Inc..  3  FEA  Par.  87.011 
(September  8.  1976)  (Supplemental  Order) 
Under  the  terms  of  the  September  8  Order, 
the  Regional  Administrator  of  FEA  Region 
VI  was  directed  to  determine  whether  Whitco 
would  continue  to  experience  a  gross  In- 
equity unless  It  received  additional  excep- 
tion relief  and  then  to  recommend  to  the 
FE.\  Office  of  Exceptions  and  Appeals 
whether  exception  relief  should  be  extended. 
Based  on  the  new  data  submitted  by  the 
firm  and  the  recommendation  of  the  Re- 
gional Administrator,  the  FEA  determined 
that  unless  'Whitco  received  additional  relief 
it  would  continue  to  experience  a  serious 
hardship  and  gross  inequity.  The  exception 
relief  previously  granted  was  therefore  ex- 
tended through  March  31,  1977. 

REQmsTS  roa  Stat 

E'nond  Oil  Company;  Paiciucket.  R  I     FES- 
J  002;  No.  2  Fuel  Oil 

Emond  OU  Company  (Emond)  filed  an  ap- 
pUcation  for  Stay  of  a  Remedial  Order  which 
was  issued  to  the  firm  by  FEA  Region  I  on 
September  27,  1976.  In  considering  Emonds 
stay  request,  the  FEA  determined  that  the 
firm  would  experience  Inordinate  difficulty 
in  complying  with  the  refund  provisions 
within  the  time  period  specified  in  the  Reme- 
di£U  Order  and  that  the  Immediate  imple- 
mentation oif  the  refund  requirements  could 
impair  the  firm's  continuing  operations. 
Moreover,  since  a  ten^;>orary  delay  in  Imple- 
menting the  refund  provisions  would  not 
cause  hardship  to  Emond 's  customers,  tbe 
FEA  determined  that  a  stay  of  the  refund 
provisions  was  warranted.  The  FEA  also 
found  Uiat  U  the  firm  were  required  to 
Immediately  place  tbe  fun  amount  of  the 
required  refunds  In  an  escrow  account.  Its 
operating  cash  would  be  depleted  to  such 
an  extent  that  its  continued  activities  would 
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bo  i:i  serious  Jeopardy.  The  FEA  therefore 
stayed  the  Remedial  Order  on  tlie  condition 
that  Emond  place  a  portion  of  the  disputed 
funds  In  escrow  immediately  and  deposit 
the  remaining  amount  In  escrow  In  the  form 
of  monthly  payments  pending  a  final  deter- 
min»tton  of  its  Appeal. 

touisiana  tand  and  Exploration  Co.;  Wash- 
ington. D.C:  FES-1062:  Refined  Prod- 
ucts 

rUe  LouUiana  Land  and  Exploration 
Company  (LL&E)  filed  an  Application  for 
Stay  In  which  It  requested  that  the  provi- 
sions of  a  Decision  and  Order  Issued  to  LL&E 
by  the  FEA  on  October  15.  1976  be  stayed 
pending  a  determination  of  an  appeal  Uom 
that  Order  which  LL&J  intends  to  file.  In 
the  October  15  Order,  exception  relief  was 
approved  which  permitted  LL&E  to  sell  the 
refined  products  which  it  produced  at  Its 
Mobile,  Alabama  refinery  and  sold  during  the 
month  of  January  197C..  at  price  levels  which 
exceeded  the  firm's  maximum  allowable 
prices.. However,  as  a  condition  of  the  relief, 
LL&E  was  required  to  deduct  the  amount  of 
revenues  which  It  realized  as  a  result  of 
charging  prices  in  excess  of  its  maximum 
allowable  prices  from  Its  bank  of  unrecouped 
increased  costs  during  the  period  Novem- 
ber 19  through  AprU  19  .  In  Its  Appli- 
cation for  Stay,  LL&E  contended  that  It  Is 
Impossible  for  the  firm  to  fulfill  the  require- 
ments'of  the  October  15  Order.  In  consid- 
ering the  Application,  the  FEA  found  that 
LL&E  has  no  bank  of  current  unrecouped 
costa  which  could  be  reduced  to  satisfy  the 
provisions  of  the  Order.  In  addition,  the  PEA 
determined  that  since  only  a  small  propor- 
tion of  LL&E's  refined  products  are  now  cov- 
ered by  FEA  Price  Regulations.  It  Is  unlikely 
that  the  firm  will  accumulate  a  bank  of 
unrecouped  costs  within  the  foreseeable  fu- 
ture. The  FEA  also  found  that  tf  LL&E  were 
required  to  comply  with  the  Order  by  re- 
ducing its  selling  pricea  for  covered  products 
to  offset  the  excess  revenues  it  realized  In 
January  1976,  it  would  be  forced  to  reduce 
its  prices  ter  butane  so  significantly  as  to 
cause  price  distortions  and  would  possibly 
be  Unable  to  recover  the  revenues  in  the 
event  its  Appeal  Is  granted.  Based  on  these 
considerations,  the  PEA  granted  LL&Es  Ap- 
plication for  Stay. 

Peters  Fuel  Corp.;  Oakland,  Md.;  FES-1003: 
Diesel  Fuel;  Kerosene:  No.  2  Fuel  Oil 

Peters  Fuel  Corporation  requested  a  Stay 
of  the  requirements  of  a  Remedial  Order  is- 
sued to  the  firm  by  ¥VA  Region  HI  on  Oc- 
tober 6.  1976.  The  Remedial  Order  found  that 
durlfig  the  period  November  1,  1973  through 
August  28,  1976.  Peters  had  charged  its  cus- 
tomers prices  for  No.  2  fuel  oU,  diesel  fuel 
and  kerosene  which  were  In  excess  of  the 
maximum  permissible  levels  specified  in  10 
OPB  212.93.  The  Remedial  Order  directed 
Peters  either  to  remit  to  each  of  its  identi- 
fiable customers  the  amount  which  it  had 
overcharged  that  customer  plus  Interest,  or 
to  credit  that  amount  to  the  accounts  of  the 
customers.  Approval  of  the  Stay  would  relieve 
Peters  of  the  obligation  to  comply  with  the 
provisions  of  the  Remedial  Order  pending 
•  final  determination  of  its  Appeal  from  the 
Order.  In  considering  Peters'  request,  the 
FEA  determined  that  If  a  Stay  were  not 
granted  and  the  firm  were  ultimately  suc- 
cessful on  the  merits  of  its  Appeal,  Peters 
would  incur  an  irreparable  injury  because  of 
the  extensive  efforts  which  would  be  neces- 
sary to  recover  the  refunds  which  it  made 
pursuant  to  the  Remedial  Order.  The  ^BA 
ftlao  determined  that  the  Peters'  Appeal  had 
raised  substantial  Iseues  concerning  the  pro- 
prlety  of  the  Remedial  Order  and  that  it  was 
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therefore  appropriate  to  preserve  the  status 
quo  ante.  Under  these  circumstances  the 
FEA  concluded  that  a  stay  of  the  refund  pro- 
visions of  the  Remedial  Order  was  war- 
ranted. However,  as  a  condition  of  the  Stay, 
the  FEA  required  Peters  to  place  the  ftinds 
in  question  Into  an  escrow  account 

OiLiJiry   Oil.  Inc.;  Quinry.  Ma^'a.:  FES-tO^l: 
A'o.  6  Fuel  Oil 

Quincy  Oil.  Inc.  (QiUucy)  filed  an  AppU- 
'-.I'.kin  for  Stay  of  a  Remedial  Order  whlcli 
FE:.\  Region  I  i-ssued  to  the  firm  on  Novem- 
ber 2.  1976.  The  Remedial  Order  directed 
Quincy  to  refund  to  the  Taunton  Municipal 
Lighting  District  revenues  which  the  firm 
had  realized  by  charging  prices  for  No.  G 
fuel  oil  which  exceeded  the  maximum  per- 
missible price  levels  permitted  by  6  CFR  150.- 
359  and  10  CFR  212.93.  Approval  of  a  stay 
woulld  relieve  Quincy  of  the  obligation  to 
coir.ply  with  the  provisions  of  the  Remedial 
Order  pending  a  final  determination  on  an 
Appeal  from  the  Remedial  Order  which 
Quincy  had  filed.  In  considering  Qulncy's 
request,  the  FEA  applied  the  principles  estab- 
lished in  General  Crude  Oil  Co.,  3  FEA  Par. 
85.040  (June  25,  1976).  modified,  3  FEA  Par. 
85.040  (July  8,  1976).  On  the  basis  of  these 
principles,  the  PEA  concluded  that  a  stay 
shoifld  be  granted  since  Quincy  might  suffer 
an  irreparable  injury  if  it  is  required  to  re- 
fund the  revenues  Involved  prior  to  a  de- 
termination on  its  Appeal.  The  FEA  further 
conciuded.  however,  that  in  accordance  with 
the  considerations  discussed  In  General 
Crude,  the  stay  should  be  conditioned  upon 
Quliicy's  placing  the  funds  In  question  into 
.  an  escrow  account.  Since  the  financial  data 
submitted  by  Quincy  demonstrated  that  It 
woutd  be  inappropriate  to  require  the  firm 
to  Immediately  deposit  the  entire  amount  of 
the  refunds  in  escrow,  the  FEA  directed 
Quincy  to  place  a  portion  of  the  refunds  In 
the  escrow  account  Immediately  and  to  de- 
posit the  remaining  refunds  In  the  escrow 
accoinit  on  a  monthly  basis  during  the  pe- 
riod January  through  April  1977. 

Dismissals 

The  following  submission  was  dismissed 
for  failure  to  correct  deficiencies  in  the  firm's 
filing  as  required  by  the  FEA  Procedural 
Regulations: 

Krupi  Oil  Co..  Inc.;  Krum.  Tex.;  FEE-3277 

Tbmporart  Stats 

The  following  Applications  for  Tempo- 
rary Stay  were  denied  on  the  grounds  that 
the  applicant  had  failed  to  make  a  com- 
pelling showing  that  temporary  stay  relief 
was  necessary  to  prevent  an  Irreparable 
injury: 

Southland  Oil  Co.;  Washington,  B.C.;  FST- 

0018 
Time  Oil  Co.;  Los  Angeles,  Calif.;  FST-0020 

The  following  Application  for  Temporary 
Stay  was  dlsmised  on  the  grounds  that  al- 
ternative regulatory  procedures  existed  un- 
der which  relief  might  be  obtained: 

Ariiona  Fueh  Corp.;  Wasliington,  D.C:  FST- 
0019 

Copies  of  the  full  text  of  these  Deci- 
sions and  Orders  axe  available  in  the 
Public  Docket  Room  of  the  Office  of  Priv- 
ate Grievances  and  Redress,  Room  B- 
12(X  200  M  Street,  NW..  Washington, 
D.C.  20461,  Monday  through  Friday,  be- 
tween the  hours  of  1  pjn.  and  5  p.m., 
e.s.t.,  except  Federal  holidays.  They  are 
also  available  In  Energy  Management: 
Federal  Energy  Guidelines,  a  commer- 


cially published  loose  leaf  reporter  sj's- 
tem. 

David  G.  Wilson, 
Acting  General  Counsel. 
J.ANL-.\i;v  24.  1977. 
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ISSUANCE  OF  DECISIONS  AND  ORDERS 
BY  THE  OFFICE  OF  EXCEPTIONS  AND 
APPEALS 

Week  of  November  29  through 
December  3, 1976 

Notice  is  hereby  given  that  during  the 
week  of  November  29  through  December 
3,  1976.  the  Decisions  and  Orders  sum- 
marized below  were  issued  with  respecr 
to  Appeals  and  Applications  for  Excep- 
tion or  other  relief  filed  with  the  Office 
of  Exceptions  and  Appeals  of  the  Federal 
Energy  Administration.  The  following 
summary  also  contains  a  list  of  submis- 
sions which  were  dismissed  by  the  Office 
of  Exceptions  and  Appeals  and  the  basis 
for  the  dismissal. 

Requests    for    ExrEPXioN 

Anadarko    Production    Co.;    Houston.    Tex: 
FEE-3242;  Crude  Oil 

The  Anadarlio  Production  Company  filed 
an  Application  for  Exception  In  which  it  re- 
quested that  the  relief  previously  granted 
to  the  firm  be  extended  for  an  additional 
period  of  time.  Sec  Anadarko  Production 
Company,  3  FEA  Par.  83,221  (June  15,  1976). 
The  request,  If  approved,  would  permit 
Anadarlco  to  continvie  selling  a  portion  of 
the  crude  oil  which  it  produces  from  tiie 
Herrin-Burson  Harris  Sand  Unit  located  in 
Creek  County,  Oklahoma  for  the  benefit  of 
the  working  Interest  owners  at  upper  tier 
ceiling  prices.  In  considering  Anadarko's 
exception  request,  the  FEA  determined  that 
the  Unit  Is  continuing  to  incur  such  sig- 
nificant increased  operating  costs  that  the 
working  interest  owners  lack  an  economic 
incentive  to  continue  secondary  recovery 
operations  at  the  Unit  if  the  crude  oU  pro- 
duced must  be  sold  at  the  lower  tier  ceiling 
price.  In  view  of  this  determination  and  on 
the  basis  of  the  operating  data  which  tlie 
firm  submitted  for  its  most  recently  com- 
pleted fiscal  period,  the  FEA  concluded  that 
the  exception  relief  previously  granted 
should  be  extended  and  that  Anadarko 
should  be  permitted  to  sell  55.97  percent  of 
the  crude  oil  produced  from  the  Unit  for 
the  benefit  of  the  working  interest  owners 
at  upper  tier  ceiling  prices. 

City    of    Long    Beach.    Calif.:    Long    Beach. 
Calif.:  Fee-3157;  Crude  Oil 

The  City  of  Long  Beach.  California,  filed  :.n 
Application  for  EScception  from  the  provisions 
of  10  CFR,  Part  212,  Subpart  D  which,  if 
granted,  would  permit  Long  Beach  and  all 
the  other  working  Interest  owners  to  ^ell  the 
crude  oil  which  they  produce  from  Fault 
Block  Unit  2  located  in  the  western  half  of 
the  Wilmington  Field  in  California  at  a  price 
which  exceeds  the  lower  tier  celling  price.  In 
considering  the  Long  Beach  exception  re- 
quest, the  FEA  determined  that:  (i)  the 
crude  oil  production  costs  incurred  with  re- 
spect to  Unit  2  currently  exceed,  and  are  rea- 
sonably projected  to  exceed,  the  revenues 
which  would  be  obtained  from  charging  the 
applicable  lower  tier  celling  prices;  (11)  con- 
sequently. Long  Beach  and  the  other  working 
interest  owners  no  longer  have  an  economic 
Incentive  to  continue  to  c^ieiate  Unit  2  If 
the  crude  oil  produced  must  be  sold  at  the 
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lower  tier  ceiling  price;  and  (ill)  it  is  highly 
unlikely  that  the  crude  oil  In  the  geological 
formation  underlying  Unit  2  oould  be  recov- 
ered by  wells  In  otber  areas  of  the  Wilming- 
ton Field,  "nie  fEK  therefore  concluded  that, 
in  order  to  prevent  the  application  of  the 
FEA  Regtilatlons  in  this  particular  situation 
from  frustrating  the  effectuation  of  natural 
energry  policy  objectives  and  from  reducing 
the  available  supply  of  domestic  crude  oil, 
appropriate  exception  relief  should  be  ap- 
proved. On  the  basis  of  the  standard  estab- 
lished In  similar  previous  Decisions  and  the 
financial  data  submitted  by  Long  Beach,  the 
FEA  granted  exception  relief  which  permits 
Long  Beach  and  the  other  working  interest 
owners  to  seU  18.0791  percent  of  the  crude 
oil  produced  for  their  benefit  from  Unit  2  at 
uppwr  tier  ceiling  prices. 

CdonidrOil  Co.;  Jacksonville,  Fla.;  Fec-3330; 
Motor  Gasoline 

On  July  3,  1975,  the  PEA  granted  excep- 
tion relief  to  Oolonlal  Oil  Ckxnpany  (Colo- 
nial) on  the  ground  that  the  Application  to 
it  of  the  provisions  of  10  CFR,  Part  211,  which 
require  adherence  to  the  base  period  sup- 
plier/purchaser relationship,  resulted  in  a 
serious  hardship  to  the  firm.  Colonial  Oil  Co., 
2  PEA  Par.  83,201  (July  3,  1975) .  In  that  Or- 
der the  Regional  Administrator  for  the  FEA, 
Region  IV,  was  directed  to  assign  to  Colonial 
a  supplier  whose  wholesale  prices  for  motor 
gasoline.  No.  2  fuel  oil  and  kerosene  were 
within  the  range  of  prices  paid  for  those 
products  in  Ckdonlal's  marketing  ar«ti  by 
wholesale  marketers.  The  Order  further  pro- 
vided that  upon  the  submission  of  certain 
finsm.clal  and  operating  data  Colonial  could 
request  that  the  exception  relief  granted  to 
the  firm  be  extended  for  an  additional  period 
of  time.  On  the  basis  of  the  data  submitted 
by  Colonial  in  connection  with  its  present 
Application  and  the  recommendation  of  the 
Regional  Administrator,  the  FEA  determined 
that:  (1)  the  serious  hardrtiip  wfal(^  Oolo- 
nlal experienced  in  tlie  past  as  a  result  of  the 
provisions  of  10  CFR  211.9  would  continue  to 
exist  unless  further  exception  relief  were 
granted  with  respect  to  its  motor  gasoline 
supplies;  and  (11)  in  order  to  alleviate  this 
hardship  Colonial  should  be  assigned  a 
lower-cost  supplier  for  the  months  of  De- 
cember 1976  and  January  and  February  1977 
for  the  entire  volume  of  gasoline  which  It  is 
entitled  to  receive  from  its  principal  base 
period  supplier. 

Continental   Oil    Co.;    Houston.    Tex.,   FEE- 
3259;  Natural  Gas  Liquid  Products 

Continental  Oil  Company  filed  an  Appli- 
cation for  Exception  from  the  provisions  of 
10  CFR  212.165  which,  if  granted,  would  per- 
mit the  firm  to  Increase  the  Y>rices  it  charges 
for  natural  gas  liquid  products  to  reflect  non- 
product  cost  increases  which  the  firm  has 
tnciirred  at  Its  Thomas  natural  gas  process- 
ing plant.  In  considering  the  application, 
the  FEA  noted  that,  as  a  general  rule,  excep- 
tion relief  will  be  granted  to  any  natural  gas 
processor  which  can  demonstrate  that  the 
non-product  costs  which  It  has  experienced 
since  May  1973  have  Increased  substantially 
In  excess  of  the  $.005  per  gallon  passthrough 
for  natural  gas  liquid  products  which  is  per- 
mitted under  Section  212.165.  The  FEA  fotmd 
that  Continental  had  made  such  a  showing 
with  respect  to  its  Tliomas  gas  plant  and 
therefore  granted  appropriate  exception  relief 
with  respect  to  that  plant  for  the  period  De- 
cember 3,  1976  through  June  30,  1977. 

Eason  OU  Co.;  Oklahoma  City,  Okla.;  FEE- 
3235;  (Creteent)  Natural  Gas  Liquids 

Eason  OU  Compcmy  filed  an  Application  tot 
Exception  from  the  provlsi<»8  ot  10  CVR 
313.166  which,  If  granted,  would  pennit 
Kason  to  Increase  the  selling  price  It  charges 


for  natural  gas  liquids  to  reflect  non-product 
cost  increases  which  the  firm  has  incurred  at 
its  Cresent  natural  gas  processing  plant.  In 
c(»tsldering  the  ai^Ucatlon,  the  FEA  noted 
that,  as  a  general  rule,  exception  relief  will 
be  granted  to  any  natural  gas  processor  which 
can  demonstrate  that  the  non-product  costs 
which  it  has  experience  since  May  1973  have 
increased  substantially  in  excess  of  the 
$.00376  per  gallon  passthrough  for  natural 
gas  liquids  which  is  permitted  under  Section 
212.165.  The  FEA  found  that  Eason  had 
made  such  a  showing  with  respect  to  its 
Crescent  gas  plant  and  therefore  granted 
Eason  appropriate  exception  relief  with  re- 
spect to  that  plant  for  the  period  December  3. 
1976  through  AprU  30,  1977. 

Getty  Oa  Co.;  Los  Angeles,  Calif.,  FEE-329S 

[Buena  Vista  Hills),  FEE-3296  (Cocod- 
rie) ,  FEE-3297  {Cymric) ,  FEE-3299  (Dol- 
larhide),  FEE-3299  (Elk  City),  FEE-3300 
{Elmu:ood\,  FEE-3301  (Fuller).  FEE- 
3302  (Hitchcock),  FEE-3303  (Katy) , 
FEE-3304  (Kermit).  FEE-330S  (Kettle- 
mari  Hills),  FBE-3306  (Levelland) .  FEE- 
3307  (Mooreland) ,  FEE-3308  (Netr  Hope) , 
FEE-3309  (Normanna) ,  FEE-3310  (North 
Couden).  FEE-3311  (O'Keene) .  FEE- 
3312  (Old  Ocean),  FEE-3313  (Palacios) . 
FEE-3314  {Snyder),  FEE~331S  (South 
Peacan  Lake),  FEE-3316  (Stevens  Cali- 
don),  FEE-3317  (Ventura^ ,  FEE-3318 
(VermiUion).  FEE-3319  (West  Bernard), 
FEE-3320  (Yates);  Natural  Gax  Liquids 
and  Products 

Getty  OU  Company  filed  Applications  for 
Exception  from  the  provisions  of  10  CFR 
212.165  which,  If  grsuited,  would  permit  t!,e 
firm  to  increase  the  prices  it  charges  to  re- 
flect non-product  cost  increases  which  the 
firm  has  incurred  at  26  of  Its  natural  gas 
processing  plants.  In  corvsidering  the  applica- 
tions, the  PEA  noted  that,  as  a  general  rule, 
exception  relief  will  be  granted  to  any  natural 
gas  processor  which  can  demonstrate  that  the 
non-product  costs  which  It  has  experienced 
since  May  1973  have  increased  substantially 
in  excese  of  the  $.005  per  gallon  passttirough 
for  natural  gas  Uquid  products  and  the 
$.00375  per  gallon  passthrough  for  natural 
gas  liquids  which  are  permitted  under  Sec- 
tion 212.165.  The  FEA  found  that  Getty  had 
made  such  a  showing  with  respect  to  21  of 
the  26  plants  and  therefore  granted  Getty 
appropriate  exception  relief  with  respect  to 
thoee  plants.  However,  the  PEA  denied  ex- 
ception relief  for  the  remaining  five  plants 
on  the  grounds  that  the  non-product  cost  in- 
creases experienced  at  those  plants  were  not 
materially  in  excess  of  the  passthrough  per- 
mitted under  Section  212.165. 

Harris    Enterprises,    Inc.;    Portland.    Oreg.: 
FEE-2820;  Motor  Gasoline 

Harris  Enterprises,  Inc.  (Harris)  filed  an 
Application  for  Exception  from  the  provi- 
sions of  10  CFR  211.9  which,  if  granted, 
would  have  resulted  In  the  Issuance  of  orders 
assigning  Harris  new,  lower-cost  suppliers 
for  a  portion  of  the  firm's  total  base  period 
use  of  motor  gasoline  to  replace  Its  four 
prmcipal  suppliers:  Amlnoll  U.S.,  Lion  OU 
Cony)any,  Mercury  Oil  Company  and  Power- 
Ine  Oil  Company.  In  considering  the  appli- 
cation, the  FEA  determined  that,  contrary 
to  Harris"  allegations,  the  average  price 
which  Harris  pays  AmlnoU,  Powerlne.  Mer- 
cury and  Lion  is  only  marginaUy  higher 
than  the  average  of  the  prices  which  the 
firm's  competitors  are  required  to  pay  their 
suppliers.  The  FKA  also  found  that  Harris  Is 
aWe  to  offset  the  marginally  higher  price 
of  the  gasoline  received  from  the  four  sup- 
pliers by  making  other  purchases  of  lower- 
priced  gasoline.  As'  a  result,  the  weighted 
average  price  which  Harris  pays  for  Its  motor 
gasoline  supplies  Is  not  aignificantly  differ- 


ent from  the  prices  which  the  firm's  compet- 
Iton  pay  to  tb^r  soppUen  for  mot<H-  gaso- 
line. The  FBA  concluded  that  Harris  had 
therefore  failed  to  establish  that  the  main- 
tenance of  its  bcKse  period  supplier/purchaser 
relationship  with  AmlnoU.  Mercury.  Lion 
and  Powertne  resulted  In  a  serious  hardship 
or  groes  inequity  to  Harris  and  the  firm*; 
exception  application  was  denied. 

Oklahoma  Natural  Qiu  Co.;  Tulsa.  Okla  . 
FEE-3201  (Garvin  County) ,  Natural  Gas 
Liquid  Products 

Oklahoma  Nattiral  Gas  Company  ,  ONGC  i 
filed  an  Application  tor  Exception  from  the 
provisions  of  10  CFR  213.185  which  If 
granted,  would  permit  ONGC  to  increase  the 
selling  prices  it  charges  for  natural  pas  liq- 
uid products  to  reflect  non-product  cost 
increases  which  the  firm  has  Incurred  at  l*s 
Garvin  County  natural  gas  processiiie  plsnf. 
In  considering  the  application,  tlie  FE.A 
noted  that,  as  a  general  rule,  exception  relief 
will  be  granted  to  any  natural  gas  proces- 
sor which  can  demonstrate  that  the  non- 
product  costs  which  It  has  experienced  sinre 
May  1973  have  Increased  substantially  in 
excess  of  the  $.005  per  gallon  pas.sthrouph 
for  natiUTil  gas  liquid  products  which  is  p^'- 
mitted  under  Section  212.166.  The  PEA 
found  that  ONGC  had  made  such  a  showlnc 
and  therefore  granted  ONGC  appropriate 
exception  reUef  with  respect  to  that  plant 
for  the  period  December  3.  1976  throuch 
May  31,  1977. 

S-rualTs  LP  Go.-:  Co  ;  Wyatt .  Mo  FEE  .'o.*.- 
Propane 

Sniall's  LP  Gas  Company  filed  an  Applica- 
tion for  Exception  to  the  provisions  of  10 
CFR  211.9  which.  If  granted,  would  restilt  in 
the  Issuance  of  orders  by  the  FEA  assigning 
Small's  a  new.  lower-priced  supplier  of  pro- 
pane to  replace  its  base  period  supplier.  Bur- 
mah  LP-Gas.  Inc.  In  considering  Small<  ex- 
ception application,  the  FEA  found  that  the 
prices  which  Burmah  charged  Smalls  for 
propane  were  substantially  above  the  prices 
which  Small's  competitors  paid  their  sup- 
pliers. Although  Small's  had  drastically  re- 
duced its  markup  in  order  to  remain  compe- 
titive In  retail  sales,  the  situation  which  the 
firm  was  encountering  was  nevertheless  so 
severe  as  to  threaten  its  continued  existence 
as  an  independent  marketer.  The  FEA  also 
found  that  SmaU's  had  been  unable  to  alle- 
viate the  severe  financial  difficulties  which 
it  was  experiencing  by  purchasing  surplus 
propane  at  competitive  price  levels.  On  the 
basis  of  these  findings,  the  FEA  concluded 
that  the  application  of  Section  211.9  resulted 
In  a  serious  hardship  to  Small's  and.  pursu- 
ant to  the  formula  which  had  been  applied 
in  prior  cases,  exception  relief  was  approved 
which  permitted  Small's  to  receive  its  base 
period  use  of  propctne  for  December  1976  and 
for  the  January  through  March  1977  alloca- 
tion quarter  from  a  new  supplier. 

Standard  Oil  Co.  of  Ohio;  Cleveland.  Ohio: 
FEE-2706;   Refined  Petroleum  Products 

The  Standard  OU  Company  of  Ohio  (Sohio ) 
filed  an  Application  for  Exception  from  the 
provisions  of  Subpart  E  of  the  Mandatory 
Petroleum  Price  Regulations.  The  request,  if 
approved,  would  permit  Sohio  to  reduce  it-s 
May  1973  base  cost  of  crude  oil  for  purpose.^ 
of  calculating  the  maximum  allowable  prices 
which  It  is  permitted  to  charge  for  refined 
products  under  Section  212.83.  Sohio  con- 
tended that  as  a  result  of  aa  expansion 
project  undertaken  at  Its  Marcus  Hook  re- 
finery, the  refinery  now  uses  lower  priced 
types  of  crude  oil  and  yields  different  pro- 
portions of  refined  products  than  it  did  in 
May  1973.  The  firm  claimed  that  as  a  con- 
sequence it  was  unable  to  m^ttit^ip  the  aame 
margin  between  its  crude  oU  coets  and  the 
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selling  prices  of  its  products  that  existed  In 
May  1973.  In  considering  Sohlo's  Application, 
the  FEIA  observed  that  although  Section 
212.83  generally  permits  a  refiner  to  main- 
tain the  margin  that  existed  between  its 
May  1973  cost  of  crude  oil  and  its  May  15, 
1973  selling  prices  for  re&ned  products,  cer- 
tain changes  In  the  type  of  crude  oil  proc- 
evsed  and  the  mix  of  products  re&ned  could 
result  in  a  reduction  of  a  refiner  s  gross  mar- 
gin. With  regard  to  Sohio,  the  FEA  found 
that  although  the  firm  had  experienced  a 
reduction  in  the  gross  margin  realization  of 
Its  Marcus  Hook  refinery,  that  reduction  had 
not  resulted  in  a  serious  hardship  to  Sohlo 
since  its  overall  refining  and  marketing 
operations  were  achieving  a  near  record  level 
of  profitability.  Thtf  PEA  also  found  that 
Sohlo  failed  to  establish  that  the  Impact  of 
Section  212.83  on  the  firm  is  significantly 
(flfferent  from  or  more  burdensome  than  its 
impact  on  other  refiners  which  had  experi- 
enced similar  changes  in  the  types  of  crude 
oil  they  process  and  the  product  mix  which 
is  produced.  The  FEA  concluded  that  since 
the  reduction  in  gross  margin  at  the  Marcus 
Hook  refinery  was  not  significantly  impeding 
Sohlo's  operations  or  affecting  the  firm  in  a 
unique  or  disproportionate  manner,  Sohlo 
bad  failed  to  establish  that  a  gross  Inequity 
existed.  AcoM'dlngly,  Sohlo's  Application  for 
Exception  was  denied. 

Reqttzsts  for  Stat 

Glacier   Park   Co.:   Osage,   Wyo.;    FES-IOSO; 
Crude  Oil 

Glacier  Park  Company  requested  that  the 
PEA  relieve  it  of  the  requirement  that  it 
purchase  30,513  of  the  76,568  entitlements 
which  it  was  obligated  to  buy  in  accordance 
with  the  Entitlement  Notice  which  the  FEA 
published  on  November  22,  1976.  In  consid- 
ering the  Application  for  Stay,  the  FEA  de- 
termined that  the  Office  of  Regulatory  Pro- 
grams had  incorrectly  calculated  the  firm's 
September  entitlement  obligation  by  includ- 
ing certain  entitlement  obligations  which 
the  firm  had  previously  satlafled.  On  the 
basis  of  the  analysis  conducted,  the  FEA 
concluded  that  Olacler  Park  had  made  a 
substantial  prima  facie  showing  that  it  would 
succeed  on  the  merits  of  its  Appeal,  and  Its 
Application  for  Stay  was  granted. 

T.  D.  Skelton  d/b/a  Skelton  Oil  Co..  Hobba. 
N.  Mex.;  FES-1039:  Crude  Oil 

T.  D.  Skelton  d/b/a  Skelton  Oil  Ctompany 
(Skelton)  requested  that  a  Remedial  Order 
issued  to  the  firm  by  the  FEA  on  Novem- 
ber 5,  1976  be  stayed  pending  a  final  deter- 
mination of   the   firm's  Appeal   from   that 

'  Order.  In  the  Remedial  Order,  the  FEA  de- 
termined that  Skelton  had  sold  crude  oil  at 
prices  which  exceeded  the  maximum  per- 
missible levels  specified  In  10  CFR,  Part  213, 
Subpart  D.  The  Remedial  Order  therefore 
dlr^ted  Skelton  to  refund  the  excess  reve- 
nues it  previously  realized  in  twelve  equal 
monthly  payments.  In  considering  the  con- 
tentions raised  by  Skelton  its  stay  request, 
the  FEA  observed  tliat  in  the  Appeal  which 
Skelton  filed  in  connection  with  its  stay 
application  the  firm  did  not  dispute  the 
propriety  of  the  refimds  required  by  the 
Remedial    Order   but   instead   requested   an 

-  additional  period  ot  time  in  which  to  remit 
the  required  refvmds.  The  FEA  determined 
that  even  if  Skelton  prevails  In  Its  Appetkl, 
any  refunds  which  the  firm  makes  during 
the  period  of  time  in  which  its  Appeal  is 
pending  could  properly  be  applied  towards 
Skelton's  remaining  total  refund  obligation 
over  the  entire  period  of  time  which  is  found 
to  be  appropriate  in  the  Appeal  proceeding. 
The  PEA  also  determined  that  Skelton  failed 
to  show  that  It  would  experience  any  serious 
financial  difficulties  as  a  result  of  compliance 


with  the  terms  of  the  Remedial  Order  prior 
to  a  final  determination  on  the  Appeal.  With 
respect  to  Skelton's  claim  that  if  it  complies 
with  the  Order  it  will  lack  sufficient  funds 
to  meet  the  repair  costs  ot  a  major  equip- 
ment malfunction,  the  FEA  found  that  Skel- 
ton failed  to  submit  any  evidence  which 
would  indicate  that  tlie  occurrence  of  this 
type  of  malfunction  is  likely  during  the 
pendency  of  its  Appeal.  The  Application  for 
Stay  was  therefore  denied. 

Dismissals 

Tlie  following  submissions  were  dismissed 
following  a  statement  by  the  applicant  indi- 
cating that  the  relief  requested  was  no  longer 
needed : 

Husky  Oil  Co.  of  Delaware;  Washington,  D.C.; 

FEE-31S8 
Theodore   Gore;    Wichita,   Kans.;   FES-0055, 

FEA-1033 

The  following  submission  was  dismissed 
for  fiailure  to  correct  deficiencies  in  the  firm's 
filing  £us  required  by  the  FEA  Procedural 
Regulations : 

Frank  Katy;  Rio  Hondo,  Tex.;  FEA-0997 

The  following  submission  was  dismissed 
after  the  applicant  repeatedly  failed  to  re- 
spond to  requests  for  additional  informa- 
tion: 

Diamond  Coal  <t  Oil  Co.;  Chicago,  III.;  FEE- 
3148 

The  following  submission  was  dismissed 
on  the  grounds  that  the  request  is  now  moot: 

Luke  Brothers,  Inc.;  Oklahoma  City,  Okla. 
FES-O0S4 

The  following  submission  was  dismissed  on 
the  grounds  that  the  applicant  faUed  to  pro- 
vide any  new  material  ot  arguments  which 
would  materially  a&ect  the  basis  of  a  prior 
final  decision  or  otherwise  Justify  re-openlng 
that  proceeding: 

GoJden    Flame    Fuel    Co.,    Pittsburgh,    Pa.; 
FMR-0067 

The  following  submissions  were  dismissed 
on  the  grounds  ttiat  alternative  regulatory 
procedures  existed  under  which  relief  might 
be  obtained : 

Jack  Roland  s   Truck  Slop;  Marianna,  Fla.; 
'feE-3397 

Rock    Island    Refining    Corp.;    Washington, 
*D.C.:  FSG-0031 

Temporary  Stays 

The  following  Application  for  Temporary 
Stay  was  denied  on  the  grounds  that  the 
applicant  had  failed  to  make  a  con^>eUlng 
showing  that  temporary  stay  relief  was  nec- 
essary to  prevent  an  Irreparable  Injury: 

Delia  Refining  Co.;  Washington.  D.C.;  FST- 
0022 
The  following  Application  for  Temporary 
Stay  was  granted  on  the  grounds  that  the 
apidicant  bad  made  a  compelling  showing 
that  temporary  stay  relief  was  necessary  to 
prevent  an  irreparable  injury: 

Southwestern  Refining  Co.,  Inc.:  Washington, 
D.C.;  FST-0021 

Copies  of  the  full  text  of  these  Exci- 
sions and  Orders  are  available  in  the 
Public  Etocket  Room  of  the  OfiBce  of  Pri- 
vate Grievances  and  Redress,  Room  B- 
120.  2000  M  Street,  NW.  Washington. 
D.C.  20461,  Monday  thrx)Ugh  Friday,  be- 
tween the  hours  of  1  p.m.  and  5  p.m., 
e^t.,  exc«Jt  Federal  holidays.  They  are 
also  available  in  Energy  Management: 
Federal  Energy  Guidelines,  a  commer- 


cially published  loose  leaf  reporter  sys- 
tem. 

David  G.  Wilson, 
Acting  General  Counsel. 

January  24,  1977. 

(FR  Doc.77-2753  Filed  1   25-77:9:43  am] 


ISSUANCE  OF  DECISIONS  AND  ORDERS 
BY  THE  OFFICE  OF  EXCEPTIONS  AND 
APPEALS 

Week  of  December  6  through  December  10, 
1976 

Notice  is  hereby  given  that  during  the 
week  of  December  6  through  December 
10,  1976,  the  Decisions  and  Orders  sum- 
marized below  were  issued  with  respect 
to  Appeals  and  Applications  for  Excep- 
tion or  other  relief  filed  with  the  Office 
of  Exceptions  and  Appeals  of  the  Fed- 
eral Energy  Administration.  The  follow- 
ing summary  also  contains  a  list  of  sub- 
missions which  were  dismissed  by  the 
Office  of  Exceptions  and  Appeals  and  the 
basis  for  the  dismissal. 

Appeals 

Clark  Oil  tt  Refining  Corp.;  Milwaukee,  Wis.; 
FEA-1030;  Freedom  of  Information 
Clark  Oil  tt  Refining  Corporation  filed  an 
Appeal  from  an  Order  Issued  to  it  by  the  In- 
formation Access  Officer  denying  a  Request 
for  Information  which  the  firm  had  filed 
■under  the  Freedom  of  Information  Act,  5 
U.S.C.  552.  Clark  had  initially  requested  the 
FEA  to  release  documents  to  It  which  re- 
vealed the  weighted  average  cost  per  barrel 
of  crude  oil  incurred  by  two  groups  of  small 
refiners  l)efore  and  after  adjustments  for  en- 
titlement costs  and  revenues.  The  Informa- 
tion Access  Officer  denied  Clark's  request  on 
the  grounds  that  the  documentary  records 
containing  the  requested  information  do  not 
exist.  In  its  Appeal,  Clark  contended  that 
the  data  which  It  sought  exists  In  raw  form 
and  that  the  FEA  can  compile  summaries 
with  relative  ease.  In  analyzing  the  Clark 
Appeal  submission,  the  FEA  noted  that 
Clark's  Appeal  is  iHoot  with  respect  to  the 
period  February  through  July  1976  since  the 
docunientary  material  for  that  period  was 
released  to  the  firm  subsequent  to  the  date 
on  which  it  filed  its  Appeal.  However,  the 
PEA  found  that  the  remainder  of  the  re- 
quested data  has'  not  t>een  compiled  by  any 
PEA  office.  Since  the  Freedom  of  Informa- 
tion Act  does  not  place  an  affirmative  duty 
on  Federal  agencies  to  create  documents  in 
response  to  Freedom  of  Information  requests 
sutnnitted  under  Section  552(a)  (3) ,  the  FEA 
determined  that  Clark's  Appeal  should  be 
denied. 

Eastern   Air    Lines,   Inc.;   Miami.   FL.:   FEA- 
0847;  Crude  Oil 

Eastern  Air  Lines,  Inc.  appealed  from  au 
Interpretation  in  which  the  FEA  General 
Counsel  determined  that  the  unincorporated 
operating  divisions  of  Atlantic  Richfield 
Company  (Arco)  and  Mobil  Oil  Corporation 
(Mobil)  are  "affiliated  entities"  -within  the 
meaning  of  10  CFR,  Part  212,  Subpart  E.  Sec- 
tion 212.83 (b)  of  that  subpart  provides  tiiat. 
in  determining  the  maximum  prices  which 
a  refiner  may  charge  for  covered  products, 
"transactloiis  between  affiliated  entitles  may 
be  used  to  calculate  increased  product  costs." 
In  considering  Eastern's  Appeal,  the  FEA 
noted  that  the  language  \ised  in  Section 
212.82  to  defUie  "transactions  Ijetween  af- 
filiated entities"  plainly  means  tliat  an  af- 
filiated entity  may  be  an  entity  which  is  part 
of  the  same  firm.  The  FEA  also  stated  that 
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the  definition  makes  no  distinction  as  to 
the  form  of  a  firm's  organization.. nor  is  the 
language  directed  only  to  incorporated  aub- 
sldlarles.  Although  Eastern  asserted  that  no 
"transaction"  can  take  place  unless  a  trans- 
fer for  value  has  occurred,  the  FEA  found 
that  the  regulations  expressly  contemplate 
that  transfers  may  occur  beiwee)i  afliliat«d 
entities  and  that  such  a  transfer  js  regulated 
under  Section  212.72  as  an  Imputed  sale.  The 
FEA  further  determined  that  the  procedures 
followed  by  the  General  Coxinsel  In  issxiiiig 
the  Interpretation  did  not  violate  Eastern's 
due  process  rights.  The  FEA  concluded  in  this 
respect  that  even  though  third  pajiies  are 
not  entitled  as  of  right  to  uoUce  and  an 
opportunity  to  participate  in  taterpretation 
proceedings.  Eastern  had  an:ij>le  opportunity 
to  submit  its  views  and  the  material  which 
Eastern  did  in  fact  file  was  taken  into  con- 
sideration. On  the  basis  of  the  foregoing  con- 
siderations, the  FEA  denied  Eastern's  Appeal. 

Exxon  Co.,  U.S.A.    Houston,  Tex     FEA-1060; 
Crude  Oil 

Exxon  Company.  U.S.A.  appealea  from  the 
Entitlement  Notice  which  the  FEA  Issued  for 
August  1976.  In  the  Appeal,  Exxon  aUeged 
that  the  quantity  of  old  oU  wliich  was  actu- 
ally produced  in  the  United  States  during 
the  period  Novemljer  1974  tliroxigh  Augtist 
1976  exceeded  the  old  oil  receipts  stated  in 
the  FEA  Entitlement  Notices.  Ex.xon  con- 
tended that  this  apparent  disparity  distorted 
the  adjusted  national  old  oil  supply  ratio  and 
thereby  Increased  the  number  of  entitle- 
ments which  Exxon  is  required  to  pvurchase. 
In  considering  the  Appeal,  the  FEA  noted 
that  Exxon's  contention  with  respect  to  tlie 
Inaccuracy  of  old  oil  receipts  stated  in  the 
Entitlement  Notices  had  previously  Ijeen 
considered  and  rejected  by  the  FEA  in  Deci- 
sions denying  Exxon's  Appeals  from  prior 
Entitlements  Notices.  The  FHA  held  that 
since  Exxon  advanced  no  new  arguments  in 
support  of  its  present  Appeal,  the  previous 
determinations  were  controlling  Exxon's 
Appeal  was  therefore  denied. 

Frank   Dupuis    Co.;    Pawtuckrt,    R  i      FEA- 
0997;  No.  2  Heating  Oil 

The  Prank  EKipuis  Company  (Dupuis)  ap- 
pealed from  a  Remedial  Order  which  was 
Issued  to  the  firm  by  FEA  Region  I  on  Sep- 
tember 30,  1976.  The  Remedial  Order  directed 
Ehipuis  to  refund  revenues  obtained  from 
charging  Illegally  high  prices  for  heating  oil 
during  the  period  November  1.  1973  through 
February  26,  1976.  Dupuis  contended  on  ap- 
peal that  the  FBAIb  use  of  May  15.  1973  to 
determine  maximum  permissible  selling 
prices  'unconstitutionally  deprives  the  firm 
of  Its  property  without  due  process  of  law. 
In  the  Decision  which  It  Issued  with  respect 
to  the  Dupuis  Appeal,  the  F15A  no4«d  that  the 
Congress  had  directed  the  FEA  -to  promul- 
gate an  appropriate  regulatory  program 
which  would  govern  prices  which  may  be 
charged  for  refined  petroleum  products  and 
that  the  use  of  May  16,  1973  as  a  reference 
date  for  computation  ot  maximum  permis- 
sible prices  was  a  reasonable  anproacb  tn 
achieving  this  obteotlve.  Since  Dupuis  had 
not  shown  that  the  use  of  May  16, 1973  as  the 
refereiM»  date  -was  In  any  way  aa  abuse  ot 
agency  discretion,  the  ^BA  eoncluded  that 
Dupuis  bad  failed  to  demonstrate  that  the 
Remedial  Order  was  erroneous  or  arbitrary  or 
otkpricious.  The  firm*)!  Appeal  was  therefore 
denied. 

D.   C.  Latimer;   Jack.son,    Miss  :    FEA -0975; 
Crude  ail 

D.  C.  lAttmar  (Latlmor)   filed  an  Afipeal 
from  an  Intenvetatlon  wbkik  had  been  Is- 


sued to  him  by  the  Regional  Couri>el  of  PEA 
Region  IV.  "The  Interjjretatlon  held  that 
crude  oil  which  is  produced  in  one  month  but  _ 
sold  In  another  is  deemed  to  l>e  "produced 
and  sold"  tn  the  month  of  sale  for  purposes 
of  determining  the  base  production  control 
level  (BPCL1  of  a  property.  In  su=tAining  the 
Regional  Counsel's  Interpretation  the  PEA 
held  that  the  phra.se  "produced  ..v.d  sold" 
was  ronstrued  in  the  same  manner  by  the 
Cos:  of  Living  Council  and  that  tills  cou- 
str'jotiou  provides  a  rational  and  explicit 
m.^nner  for  determining  a  property  s  base 
pri.>dnction  control  level.  Ar.^'irdluirrv  Liti- 
mcr'.s  .Appeal  was  denied. 

.'^    lita.   Fuel,   Inc.:   Bridgrpor:     Ci'iii       f  i: 
C936;  No.  2  Fuel  Oil 

Santa  Fuel,  Inc.  appealed  Irojr.  .\  lUmcdial 
Order  which  had  l)een  Issued  to  W;e  firm 
by  FEA  Region  I.  The  Remedial  Ordrr  round 
that  during  tlie  period  November  l.  1973 
through  June  30,  1974  Santa  Fuel  sold  No.  2 
fuel  oU  to  the  State  of  Conne>?tionf  at  prices 
which  exceeded  the  price  levels  permitted 
under  Section  212.93  of  the  FEA  R4?gulation.'; 
and  Section  150.359  of  the  Cost  of  living 
Council  (CLC)  Regulations.  Santa  Fuel's  Ap- 
peal, If  g:ranted,  would  relieve  the  firm  of 
the  obligation  to  refund  the  amount  of  the 
overcharges  plus  interest.  In  considering  tiie 
Appeal,  the  FEA  rejected  Santa  Fuel's  asser- 
tion that  the  CLC  Regulatious  and  subse- 
quent FEA  Regulations  did  not  apply  to  the 
firm's  contracts  executed  prior  to  the  pro- 
niulgatlon  of  the  PEA  Mandatory  Petroleum 
F^ice  Regulations.  The  FEA  observed  that, 
although  Subpart  E  of  the  CLC  Regtilations 
did  exempt  from  price  controls  prices  sjaecl- 
fied  in  contracts  which  were  entered  Into 
before  9:00  pjn.,  June  13,  1973,  vrtth  respect 
to  delivery  occurring  after  August  i2,  1976. 
tlie  Subpart  E  exemption  was  superseded  by 
Subpart  L  which  relates  to  the  pricing  of 
petroleum  and  petroleum  products.  TTie  FEA 
held  that  since  Santa  Fuel's  contract  with 
the  State  was  subject  to  price  ontrols  under 
Subpart  L  those  regulations  abrogated  the 
price  provisions  of  any  private  contractual 
arrangement  to  the  extent  that  the  contract 
specified  prices  in  excess  of  those  permissible 
under  the  PEA  regulatory  program.  Conse- 
quently, the  price  provisions  of  preexisting 
contracts  may  not  be  relied  upon  as  a  defense 
to  remedial  action  by  the  FEA  Office  of  Com- 
pliance. In  addition,  the  PEA  determined  that 
Santa  Fuel  failed  to  demonstrate  that  it 
would  experience  a  serious  hardship  if  It 
were  required  to  refund  the  overcharges  to 
the  State.  The  firm's  Appeal  w*f  .ir ■••-vrd  nely 
denied. 


REQTJTSIS     JOR     E.XCEPTiriN 

Blees  Oil  Co.;  Bowman.  N    Dal.     FFF  ''JJi 
No.  2  Heating  OU 

Bleee  OU  Company  filed  an  Application 
tor  Exception  from  the  requirement  that  K 
fUe  Form  Pli3-M-1  ("No.  2  HeaUng  Oil  Sup- 
ply/Price Monitoring  Report").  In  consider- 
ing the  Blees  Application,  the  FEA  deter- 
mined that  the  firm  had  failed  to  submit 
any  material  whatever  in  support  of  its  claim 
that  it  is  'unable  to  supply  the  requisite  In- 
formation. The  FEA  also  concluded  that  Blees 
failed  to  demonstrate  that  the  inconvenience 
€3t  supplying  the  information  outwelglvs  the 
benefits  to  be  derived  tram  the  aggregate 
data  which  the  FEA  collects  from  a  aaii4>)e 
at  firms.  Inclvidlng  Blees.  as  to  the  supply 
and  price  of  No.  2  heating  oil.  Blees'  request 
for  exception  relief  was  therefore  denied- 

BP  oa  Inc.;  CUveland,  Ohio;  FEE-2691:  Un- 
leaded Oaaoline 

BP  CMl.  lac.  filed  an  Application  for  Kx- 
ceptlon    from    the    provlsloDa    of    10    cm 


212.82  and  10  CFR  212.112  which  :f  |.r.uii*Hl 
would  tiave  permitted  BP,  a  wliolly-owned 
^utwldiary  of  Standard  Oil  Company  (Sohlo) 
to  calculate  its  selling  prices  for  unleaded 
fasoline  separately  from  Sohlo.  In  consider- 
ing BP's  Application,  the  FEA  observed  that 
in  prior  cases  it  had  granted  exception  relief 
from  the  definition  of  "lirm"  as  specified  In 
10  CFR  212.82  on  the  basis  of  a  showins 
that  an  entity  within  a  Qrni  nvaintAlne<i 
completely  separate  and  distinct  (iperatlon.-- 
irom  other  parts  of  the  flrm.  The  FEA  deter- 
mined that  BP  had  not  established  tliat  tho 
detrree  of  independence  which  tliaranei- 
L'od  fhe  finiijB  involved  in  prior  oa."-i>?  1:; 
wlin:h  exception  relief  had  l>een  .ippr<>v«"i 
;i1m)  pxisted  with  reispect  to  Sohlo  and  Bl' 
The  FE.\  fxirther  determined  th.it  BP  had 
not  shown  that  it  wa.s  uniquely  aJT<s  >e<l  by 
the  FEA  Regulations  governing  the  prlcini.' 
of  unleaded  gasoline.  The  FEA  he!d  in  tins 
respect  that  Section  212.112  does  not  pru- 
ilxice  a  gross  inequity  merely  becau.se  It  mo'. 
require  a  firm  to  sell  unleaded  ga.'ujUne  ai 
prices  below  those  charged  by  similarly  Pif- 
u.-itod  firms.  The  FEA  also  declined  ut  rcgaril 
HP's  inability  to  price  unleaded  KtLsollnc  a; 
one  cent  above  regular  gaaollue  as  a  gros> 
inequity.  Finally,  the  PEA  determmed  that 
The  financial  material  which  the  firm  pro- 
\ided  did  not  demonstrate  that  the  com- 
bined BP  and  Sohlo  flrm  is  expericnciiiL' 
serious  financial  difficulties  as  a  result  of  the 
FEA  regulatory  program.  Coiwequeutly.  llif 
PEA  denied  BP's  Application  for  E.xreptlon 

P'- ad  en -Deem.  Inc.:   Wichita.    Kun^-         FFF 
3284;  Crude  OU 

Braden-Deem,  Inc.  filed  an  Applualion  j<r 
Exception   from   tl»e   provisions   of    10   Cnt 
F»art  212.  Subpart  D.  The  request,  if  granted 
would  extend  the  exception  relief  previous)', 
granted   to    the   firm   on   January    15.    1976 
March  11,  1976,  and  June  29.  1976  and  permit 
Braden-Deem  to  sell  crude  oil  produced  froni 
the  Cooper  Cove  Muddy-Dakota  Unit  (Cooper 
Unit)    at  prices  which  are  In  excess  of  th« 
lower   tier   celling    price.    See   Braden-Deem 
Inc..  3  PEA  Par.  83.072   (January   15    197G. 
Braden-Deem,  Inc.,  3  FKA  Par.  80.597  (Maroli 
il,    1976);    Braden-Deem,  Inc.,   3   PEA   Par 
83,249    (January   29,    1976).    In    consideriiii: 
Braden-Deem's  Application,   the  PEA  fotiuu 
tiiat  during  the  pi«lod  April   1976   througii 
September  1976  the  operating  expenses  at  the 
Cooper  Unit  were  lower  than  the  revenue-- 
which  would  tuive  been  generated  by  sellinj: 
the    crude   oil    at   the   applicable    lower    tier 
ceiUng  price.  The  FEA  therefore  concluded 
that  the  firm  has  a  clear  economic  incentive 
to  continue  production  at  the  Cooper  Unli 
in   the  absence  of  exception  relief.   On  the 
ba.sis  of  the  facts  presented  In  the  case  and 
the    principles   established    in    prior   |MV<.r- 
dents.  the  exception  request  was  denied. 

Fnrviers  Petroleum  Cooperative,  /ji  v     Itit,.-- 
ing.  Mich.;  FEE-3200;  Crude  Oil 

Farmers  Petroleum  Cooperative.  Inr.  filed 
an  Application  for  Exception  from  the  pro- 
visions of  10  CFR,  Part  212.  Subpart  D 
which,  if  granted,  wotild  result  in  a  determi- 
nation that  the  firm's  Headquarters  Rich- 
field Unit  (the  Unit)  Is  a  stripper  well  prop- 
erty and  that  the  crude  oil  produced  from 
the  Unit  may  be  sold  at  exempt  price  levels 
In  considering  the  Application,  the  FEA 
noted  that  Kuling  1975-12  sets  forth  the  cri- 
teria for  determining  whloh  production  fa- 
enmes  are  mtdtlple  eooqdetlon  weUs  that 
qualify  as  two  or  more  wells  for  the  pur- 
pose of  calculating  the  avenee  daily  produc- 
tion of  a  property.  Based  on  tlie  record  In 
tliis  proceeding,  the  rEA.  determined  that 
the  wells  of  the  Unit  ftdled  to  qualify  as 
muitli^e  completion  wtfls  atad  that  the  firm 
had  faUed  to  estabUA  that  this  determliMi- 
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tlo9  constituted  a  sertons  bArtlshlp  or  gross 
Inequity.  AcconllQgly.  Fum«n'  AppUcatloo 
for  Izoeptton  via  dealad. 

Jannettji  OC  /n«.;  Waterbury.  Conn.:  FEE- 
3204:  No.  2  Beating  OU 

Jannetty  Otl.  Inc.  filed  an  Application  for 
BxoepttMi  from  the  requirement  that  It  file 
Fonn  P112-M-1  ("No.  2  Heating  Oil  Sup- 
ply/Price Monitoring  Report").  In  conald- 
OTlng  the  exception  application,  the  FEA  de- 
termined that  the  firm  had  falied  to  submit 
any  material  whatever  tn  sup|x>rt  of  its  claim 
that  it  Is  unable  to  su|>pty  the  requisite  in- 
formation to  complete  the  form.  The  FEA 
also  concluded  that  Jannetty  failed  to  dem- 
onstrate that  the  inconvenience  of  supplying 
the  information  outweighs  the  benefits  to 
be  derived  from  the  aggregate  data  which 
the  FEA  collects  from  a  sample  of  firms,  in- 
cluding Jannetty.  as  to  the  supply  and  price 
of  No.  3  heating  oil.  Jannetty's  request  for 
exception  relief  was  therefore  denied. 

Schkade  Brothers  Drilling  Co.:  Abilene,  Tex.; 
FEB-2722:  Crude  OU 

Schkade  Brothers  DrlUlng  Company  filed 
an  Application  for  Exception  from  the  pro- 
Tlslona  of  10  CFR,  Part  212.  Subpart  D.  The 
exception  request,  if  granted,  would  have 
permitted  Schkade  to  receive  upper  tier  cell- 
ing prices  for  the  crude  oU  it  sold  from  the 
Latham  Liease  during  the  month  of  Febru- 
ary 1976.  In  its  exception  application, 
Schkade  Indicated  that  it  failed  to  certify 
thB  Lease  aa  a  stripper  well  property  In  a 
timely  manner  as  required  by  Section  212.131 
and  that  as  a  result  It  did  not  receive  upper 
tier  prices  for  the  crude  oil  which  It  produced 
tram  the  Leae  during  February  1976.  In  con- 
sidering Sebkad«'s  request,  the  FBA  noted 
that  all  crude  oil  producers  are  subject  to 
tba  certification  requirements  set  forth  In 
Section  312.131,  and  Schkade  .presented  no 
erldence  which  indicated  that  the  appllca- 
tloa  of  these  requirements  to  Schkade  Is  dis- 
criminatory or  inequitable.  The  FEA  further 
determined  that  Schkade  failed  to  submit 
any  material  demonstrating  that  the  firm 
will  experience  a  serious  financial  hardship 
as  a  result  of  its  inability  to  obtain  the  addi- 
tional revenues.  Moreover,  retroactive  excep- 
tion relief  Is  generally  Inappropriate  unless 
the  firm  demonstrates  that  it  would  other- 
wise experience  a  severe  and  irrepwirable  In- 
Jury  or  that  oompelllng  reasons  exist  for  the 
i^proval  of  retroactive  rrtlef .  The  PEA  found 
that  since  Schkade  had  failed  to  satisfy 
those  criteria  the  firm's  Application  should 
be  dented. 

Sound  Refiinng,  Inc.:  Tacoma.  Wash  :  FEE- 
3154:  Critde  Oil 

Sound  Refining,  Inc.  filed  an  Application 
for  Kzceptlon  from  the  proTtelona  of  10  CFR 
311.67  (the  Old  OU  EntlUements  Program) 
which.  If  granted,  would  have  relieved  the 
Arm  of  any  obligation  to  purchase  entitle- 
ments reflecting  receipts  of  deemed  old  oil 
subsequent  to  October  1,  1976.  The  FEA  de- 
termined that  So\ind  was  a  net  seller  of  en- 
titlements during  the  tlrat  three  quarters  of 
its  current  fiscal  year  ending  December  31, 
197B  and  would  continue  to  be  a  net  seller 
of  entitlements  during  the  final  quarter  of 
its  fiscal  year.  Since  the  record  indicated  that 
Sound  wUl  obtain  significant  benefits  under 
the  \  Entitlements  Program,  the  PEA  con- 
cluded that  the  firm  had  failed  to  substan- 
tiate Its  contention  that  the  Program  would 
result  In  a  serious  financial  hardship  to  the 
company.  Sound's  exception  request  was 
therefore  denied. 

StovaU    Ofl    Co.;    Caaper.    Wyo.;    FEE-2557 : 
Crude  Oa 

Storall  OU  Company  filed  an  Application 
for  Bxceptloa  ftom  the  provlalons  of  10  CFR, 
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Part  212,  Subpart  D,  In  which  It  requested 
permission  to  sell  all  of  the  CTude  oil  it  pro- 
dOCBS  from  Its  NPRB  No.  3-3  Lease  and  Its 
Olsen  No.  1  Lease  at  upper  tier  ceUlng  prices. 
Storall  also  requested  retroactive  relief  which 
would  pennit  it  to  retain  revenues  it  realized 
subsequent  to  April  1975  from  charging 
prices  which  exceeded  maximum  allowable 
levels.  In  considering  StovaU's  Application, 
the  FEA  determined  that  a  secondary  re- 
covery (waterflood)  operation  which  StovaU 
had  Initiated  at  the  NPRB  Lease  has  been 
profitable  and  would  continue  to  be  profit- 
able even  in  the  absence  of  exception  relief. 
Since  StovaU  had  not  satisfied  the  criteria 
established  In  previous  FEA  Decisioiis  con- 
cerning requests  of  this  tvpe,  this  portion  of 
its  Application  was  denied.  However,  the 
projections  which  StovaU  submitted  with  re- 
spect to  its  operations  on  the  Olsen  No.  1 
Lease  indicated  that  it  would  Incur  a  sub- 
stantial operating  loss  In  the  absence  of 
exception  reUef.  The  PEA  found  that  StovaU 
would  therefore  have  no  economic  incentive 
to  continue  production  from  the  well  and 
that  a  substantial  amount  of  otherwise  re- 
coverable crude  oil  would  be  lost.  The  FEA 
concluded  that  the  application  to  StovaU's 
CMsen  No.  1  Lease  of  the  lower  tier  celling 
price  rule  under  these  circumstances  resulted 
in  a  gross  Inequity^to  the  firm  and  that  ex- 
ception relief  should  be  granted.  Based  on  an 
analysis  of  the  specific  financial  and  operat- 
ing data  which  StovaU  had  submitted,  the 
PEA  determined  that  the  firm  should  be  per- 
mitted to  sell  100  percent  of  the  crude  oil 
produced  from  the  Olsen  Lease  for  the  bene- 
fit of  the  working  Interest  owner  at  upper 
tier  ceiling  prices  for  a  period  of  six  months. 
Wilh  respect  to  StovaU's  request  for  retro- 
active relief,  the  FEA  noted  that  the  FE.\ 
Office  of  Compliance  is  investigating  the  full 
extent  of  StovaU's  past  overcharges  but  no 
determination  has  yet  been  made  of  the 
firm's  full  liability.  Consequently,  the  FEA 
determined  that  it  would  be  premature  to 
consider  the  firm's  request  for  retroactive 
relief. 

Tenneco  Oil  Co.:  Hmtston.  Tex  :  FEE  :i22'!: 
Crude  Oil 
Ttenneco  Oil  Company  filed  an  Application 
for  Exception  from  the  provisions  of  10  CFR, 
Part  312,  Subpart  D,  which  would  permit  it 
to  «eU  at  upper  tier  prices  the  crude  oU  pro- 
duced from  a  well  which  must  be  drilled  to 
replace  an  existing  well.  In  considering  Ten- 
neoo's  AppUcatlon.  the  FEA  determined  that : 
(1)  a  substantial  investment  la  necessary  tx) 
drill  the  reiriacement  well;  (11)  this  Invest- 
ment would  b*  uneconomic  If  the  crude  oU 
which  woiUd  be  produced  from  the  replace- 
ment well  were  sold  at  lower  tier  prices;  and 
(HI)  If  the  replacemen';  well  were  not  drUled, 
it  would  become  lncrf«AlngIy  difficult  to  re- 
cover substantial  quajitltlea  of  crude  oU  from 
the  reservoir.  On  the  basis  of  these  findings, 
the  FEA  concluded  that  exception  relief 
Should  be  granted  to  the  working  interest 
owner  which  would  provide  a  sufficient  eco- 
nomic Incentive  to  undertake  the  capital 
investment  requlrad  to  drlU  the  replacement 
well.  At  the  same  time  the  relief  provided 
should  not  permit  the  firm  to  receive  wind- 
fall prc^ts.  The  FEA  concluded  that  these 
objectives  would  be  ^ectuated  If  Tenneco 
wece  permitted  to  seU  at  upper  tier  prices 
the  first  4,671  barrels  of  crude  oU  which  it 
produces  for  Its  benefit  \sx  each  of  the  first 
two  years  and  the  first  4,670  barrels  of  crude 
oil  produced  for  Its  benefit  In  each  of  the 
third  through  tenth  years  of  the  project. 

Union  Oil  Company  of  Calif.:  Los  Angeles. 
Calif.:  FEE-2378;  Crude  OU 

Union  OU  Company  of  California  filed  an 
Application  for  Exception  from  the  provi- 
sions of   10  CPU  211.e7(d)(2)    which  would 


permit  the  -firm  to  earn  entitlement  benefits 
on  Its  total  vtHums  of  crude  oil  runs  to  stills 
without  making  an  adjustment  for  the  high 
sulfur,  residual  ftiel  oil  which  Union  exports 
to  Petroleos  Mexicanos  (PKBfEZ)  in  Baja 
California,  Mexico,  as  required  under  Section 
2n.«7(d)(2).  m  considering  Union's  excep- 
•tion  application,  the  FEA  observed  that  the 
provisions  of  Section  211.67(d)  (2)  whl(A  re- 
quire Union  to  reduce  the  volume  of  its 
crude  oil  runs  to  stills  used  to  calculate  its 
entitlement  benefits  by  the  number  of  bar- 
rels of  reeidual  furf  oil  that  the  firm  export- 
ed to  PEMEX  substantially  increase  the 
effective  cost  of  the  Santa  Maria  Valley  crude 
oil  which  Union  processes.  The  PEA  four.r! 
that  the  effective  cost  of  lower  tier,  Santa 
Maria  Valley  crude  oil  Is  higher  than  the 
effective  cost  of  a  low  sulfur,  lighter  gravity 
imported  crude  oU  and  Union  therefore  ha.=! 
an  economic  incentive  to  discontinue  pur- 
chasing the  former  type  of  crude  oil.  With 
respect  to  the  Santa  Maria  Valley  crude  oil 
which  Union  itself  produces,  the  FEA  found 
that  Union  had  presented  no  data  to  show 
that  It  lacked  an  economic  incentive  as  a 
result  of  Section  2U.67(d)  (2)  to  continue 
production  of  crude  oU  from  its  own  proper- 
ties. See  Sun  Oil  Co.,  4  FEA  Par.  83,111  (Sep- 
tember 24,  1976).  The  FEA  also  determined 
that  independent  producers  of  upper  tier 
crude  odl  In  the  Santa  Maria  Valley  cou'.d 
decrease  their  maximum  permissible  upper 
tier  celUng  (M-lces  by  an  amount  sufficient 
to  provide  Union  with  an  econc«nic  incentive 
lo  continue  piirchaslng  the  crude  oil.  Thus. 
In  order  to  prevent  the  provisions  of  Section 
211.67(d)(2)  from  inordinately  impeding 
domestic  crude  oil  production  and  providing 
an  Incentive  to  import  crude  oil,  the  PEA 
granted  Union  OU  Company  sufficient  en- 
titlement benefits  to  provide  It  with  an  eco- 
nomic Incentive  to  continue  to  purcha-se 
lower  tier  crude  oU  from  Independent  pro- 
ducers in  the  Santa  Maria  VaUey. 

Fraufjs     Vthe:    Dumont,     Iowa:     FEE  ?076: 
Motor  Gasoline 

Francis  Uthe  d/b/a  Uthe's  Coviier  tUthei 
filed  an  Application  for  Exception  from  the 
provisions  of  10  CFR,  Part  211,  which,  if 
granted,  would  have  resvilted  in  the  Issuance 
of  FEA  orders  assigning  Uthe  a  new  stip- 
pller  of  motor  gasoline  to  replace  the  Ritchie 
OU  Comj)any  (Ritchie)  and  directing  the 
new  supplier  to  furnish  Uthe  with  Its  base 
period  use  of  motor  gasoline.  Uthe  also  re- 
quested that  the  Nielson  OU  Company 
(Nielson) ,  the  firm  from  which  Uthe  is  cur- 
rently purchasing  surplus  motor  gasoline,  be 
assigned  as  Uthe's  base  period  sui^lier.  In 
considering  the  Application  for  Exception, 
the  F£IA  determined  that  Uthe  is  able  to 
purchase  Its  entire  supply  of  motor  gasoline 
from  Nielson  and  Is  doing  so  at  favorable 
price  levels.  As  a  result,  Uthe  is  not  experi- 
encing a  serious  hard.ship.  In  addition,  tiie 
FEA  found  that  Uthe  had  provided  no  data 
which'  Indicated  that  its  supplier /purchaser 
relationship  with  Ritchie  bad  adversely  af- 
fected the  firm's  opteratlons  in  a  significant 
manner,  or  that  its  operations  would  be  sig- 
nificantly affected  If  the  two  firms  resumed 
the  relationship.  The  FEA  therefore  deter- 
mined that  Uthe  did  not  meet  the  criteria  set 
forth  in  Eagle  Point  School  District  No.  9,  2 
FEA  Par.  80,622  (July  1,  1975);  or  George  P. 
Rios.  4  FEA  Par.  83.008  (July  16,  1976) ,  under 
which  exception  relief  will  be  granted  on 
gross  inequity  grounds.  The  Application  for 
Exception  was  therefore  denied. 

Western   Oil  Lands,   Inc.:   Reno,   Nev.;  FEE- 
3051;  Crude  Oil 

Western  OU  Tanrt^  Inc.  requested  an  cx- 
tension  of  the  exception  relief  which  «■■ 
granted  to  th*  firm  on  May  18,  1VT9.  Wettem 
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OU  iMtdt,  tne„  9  VKA  Par.  S0.O9  <Biay  18. 
l»7e).  In  th»t  Dedskn.  tte  FBA  4e«ennlned 
that  It  wBs  not  •cowomWiaBy  leMlble  for  a 
refiner  to  porehaae  the  crude  oil  which  West- 
em  prodnoes  tram  the  FauHngtoa  Pe<taal 
Nob.  3.  4,  and  5  Wtfls  In  Mye  County.  He- 
▼ada.  because  of  the  high  transportatkm 
costs  and  entitlement  obUgatkaas  assodatad 
with  the  pturchase.  In  order  to  remove  this 
economic  dlsinoentlTe,  exception  rehef  was 
approved  which  permitted  refiners  to  pur- 
chase erode  oU  produoed  by  Western  with- 
out incurring  any  entitlement  costs.  West- 
em  also  requested  In  Its  present  submission 
that  the  exception  relief  granted  in  the 
May  18  Decision  be  expanded  to  permit  the 
firm  to  classify  all  of  the  crude  oil  which  It 
produces  as  new  oU  for  the  purposes  of  the 
Entitlements  Program.  Western  contended 
that  this  relief  was  necessary  because  it  has 
been  unable  to  locate  a  purchaser  for  the 
crude  oU  which  it  produces  since  the  Issu- 
ance of  the  May  18  Decision  and  has  been 
unable  to  produce  crude  oU  from  its  three 
Wells.  In  considering  Western's  exception 
request,  the  FEA  determined  that  the  firm 
made  a  strong  showing  that  in  the  absence 
of  continued  exception  relief  it  would  be 
unable  to  market  its  crude  oU.  Consequently, 
the  exertion  relief  granted  In  the  May  18 
Decision  was  extended  for  an  additional  four 
months.  However,  with  respect  to  Western's 
remaining  request,  the  FBA  found  that  dif- 
ficulties which  the  firm  encountered  in  mar- 
keting Its  crude  oU  subsequent  to  the  issu- 
ance of  the  May  18  Decision  were  not  di- 
rectly attributable  to  the  Entitlements 
Program  since  the  relief  i4>proTed  in  that 
Decision  exempted  the  crude  oU  produced 
by  Western  from  the  Program.  In  view  of 
Western's  faUure  to  show  that  the  dUB- 
cultles  which  it  is  experiencing  result  from 
the  application  of  the  FEA  regulatory  pro- 
gram, the  FBA  concluded  that  the  modified 
form  of  relief  sought  by  the  firm  was  not 
warranted.  Accordingly,  Western's  request 
that  it  be  permitted  to  classify  all  of  its 
crude  oil  production  as  new  oU  for  purposes 
of  the  Entitlements  Program  was  denied. 

Reqctests  fob  Stat 

Arizona  Fuels  Corp.;  Salt  Lake  City    Vtah- 
FES-0928;  Crude  Oil 

Arizona  Fuels  Corporation  requested  that 
the  application  to  it  of  10  CFR  211.67  (the 
Old  Oil  Entitlements  Program)  be  stayed 
pending  a  determination  on  an  Appeal  of  a 
Decision  and  Order  which  was  Issued  to  Ari- 
zona Fuels  on  July  16.  1976.  Arizona  Fuels 
Corp..  4  PEA  Par.  83.003  (July  16,  1976).  The 
stay  request,  if  granted,  would  have  relieved 
the  firm  of  the  obligation  during  November 
and  December  1976  to  purchase  entitlements 
at  a  value  in  excess  of  #23,738  per  month.  In 
rejecting  Arizona  Fuels'  contention  that  a 
Decision  issued  to  It  by  the  FBA  on  Aug\ist 
27.  1976  Increased  the  firm's  entitlement  pur- 
chase obligation  beyond  theilmlt  specified  In 
the  July  16  Decision,  the  PEA  noted  that 
the  August  27  Decision  did  not  Itself  create 
an  additional  entitlement  burden  but  only 
made  additional  quantities  of  crude  oil  avail- 
able for  purchase  by  Arizona  Fuels.  The  PEA 
therefore  concluded  that  Arizona  Fuel's  claim 
that  the  FEA  is  responsible  for  the  firm's 
additional  entitlement  obligation  is  without 
merit.  The  FEA  also  determined  that  Ari- 
zona Fuels  had  faUed  to  demonstrate  that 
it  would  Inciir  an  irreparable  injury  In  the 
absence  of  stay  relief  and  that  Arizona  Fuels 
bad  also  failed  to  make  tbe  type  of  substan- 
tial prima  facie  showing  of  Ukelihood  of 
success  on  the  merits  ef  its  Appeal  oont«n- 
plated  in  Poaeo,  Inc.,  3  PBA  Par.  86,013 
(March  3,  1975).  Therefore,  the  firm's  re- 
quest for  a  stay  was  denied. 


Beacon  oa  CO.;  Bantord.  Calif.;  rBS-1951; 
CrwMOU 

Beaoon  OU  Company  filed  an  AppUeattoa 
for  Stay  at  a  Dacistop  and  Order  whieh  wm 
lasued  to  the  Ann  on  Novsmber  ft.  1978  re- 
quiring It  to  purchase  entitlements  equal 
In  value  to  $3X71.638  over  a  13  month  pe- 
riod In  order  to  refund  the  excessive  cxoep- 
tlon  relief  that  the  firm  had  received  during 
1976.  Beacon  OU  Co..  et  al..  4  FKA  Par.  87,034 
(November  6,  1976).  In  consld^lng  tbe  re- 
quest for  stay,  the  FEA  observed  that.  If 
Beacon  were  to  prevail  on  tbe  merits  of  its 
Appeal  from  the  November  6  Order,  the  FBA 
could  adjust  Beacon's  entitlement  obUga- 
tlon  in  subsequent  months  to  compensate 
the  fim  for  the  additional  entlUements  it 
is  required  to  purchase.  Since  Beaoon  had 
submitted  no  financial  data  which  would  in- 
dicate that  its  entitlement  obligations  would 
cause  the  firm  to  experience  cash  flow  prob- 
lems or  otherwise  seriously  Impair  Its  con- 
tinued operation,  the  FEA  found  no  basis 
for  concluding  that  Beacon  would  incur  the 
type  of  irreparable  Injury  which  would  war- 
rant stay  relief.  In  addition,  the  FBA  found 
that  the  Issues  which  Beaoon  raised  had 
been  considered  in  detaU  In  the  November  6 
Order  and  that  Beacon  bad  failed  to  make  a 
prima  facie  showing  that  the  analysis  con- 
tained In  that  Order  was  erroneous.  The 
Application  for  Stay  was  therefore  denied. 

Bcren   Corp.;    Karuaa    City,    Mo ;   FBS-1059; 
Crude  Oil 

Beren  C<»poration  requested  that  a  Reme- 
dial Ordo'  which  was  issued  to  the  firm  by 
the  Deputy  Regional  Adn:iln]strator  of  FBA 
Region  vm  on  November  16,  1976  be  stayed 
pending  a  final  determination  of  the  firm's 
Appeal.  On  the  basis  of  a  finding  that  Beren 
had  erroneously  classified  certain  leases  as 
stripper  well  properties  and  had  been  Im- 
properly seUlng  the  crude  oU  produced  from 
the  leases  at  exempt  price  levels,  the  Reme- 
dial Order  directed  Beren  to  make  refunds 
for  these  overcharges  within  90  days.  In  con- 
sidering the  firm's  AppUcatlon,  the  FEA  de- 
termined that  the  firm  had  satisfied  the 
criteria  for  the  approval  of  a  stay  set  forth 
in  General  Crude  OU  Co.,  3  FEA  Par.  85,040 
(June  35,  1976),  by  showing  that  it  would 
raise  substantia]  issues  In  its  Appeal  and  that 
it  would  be  unduly  burdensome  for  the  firm 
to  recover  the  refunds  which  the  Remedial 
Order  required  it  to  make  if  it  succeeded  on 
the  merits  of  its  Appeal.  Consequently,  In 
accordance  wlUi  previous  Decisions,  stay  re- 
lief was  approved  on  the  condition  that  the 
contested  funds  be  placed  in  an  escrow 
account. 

With  respect  to  the  provisions  of  the  Re- 
medial Order  which  require  Beren  to  calcu- 
late the  average  daUy  production  from  the 
affected  leasee  in  order  to  ascertain  whether 
any  of  the  properties  qualified  as  stripper 
weU  properties  during  1976  or  1976,  the  FBA 
determined  that  no  showing  had  been  made 
by  the  firm  that  these  calculations  would 
result  in  an  Irreparable  injury.  The  FEA 
therefore  declined  to  stay  this  requirement 
of  the  Remedial  Order. 

Delta  Refining  Co.;   Memphis.    Tenn  ,   FES- 
1052;  Crude  Oil 

Delta  Refining  Company  filed  an  Applica- 
tion for  Stay  of  a  Decision  and  Order  which 
was  Issued  to  the  firm  on  November  6,  1976 
requiring  It  to  purchase  entitlements  equal 
In  value  to  $4,669,585  during  the  period  No- 
vember 1976  through  October  1977  In  order 
to  offset  the  excessive  exception  relief  which 
the  FEA  found  Delta  had  received  during 
1976.  Beacon  Oil  Co.,  et  al.,  4  FBA  Par.  87,034 
(November  6,  1976),  In  considering  Deltas 
contention  that  the  November  6  Order  would 


compti  It  to  make  certain  Irreverstble  busl- 
nees  tieelrtane.  tlM  FBA  dKarmuwd  that 
IMta  had  failed  to  show  that  aertous  adverse 
eonsequeneee  wo^d  result  from  poe^tonlng 
thoae  dedskHW  tmtU  a  determination  Is 
reached  on  Its  Appeal  or  that  It  would  be 
adversely  affeeted  to  a  material  degree  If  it 
were  to  make  tbe  type  of  dnelslans  lefwied 
to  In  Its  submlsBlon.  The  ^lA  therefore  con- 
cluded that  Delta's  claim  of  Irreparable  In- 
Jury  i^tpeared  to  be  largely  speculative.  The 
FBA  further  determined  that  Delta's  Appli- 
cation did  not  demonstrate  a  subetanual 
likelihood  that  the  firm  would  prevail  on  the 
merits  of  its  Appeal.  Although  DelU  stated 
its  intention  to  challenge  both  an  adjust- 
ment which  was  made  In  the  firm's  1975 
financial  results  In  order  to  preisent  those 
results  on  the  same  basis  as  its  historical 
financial  results  and  the  standard  wtuch  taa^ 
been  utilized  for  nearly  two  years  in  assess- 
ing the  Impact  of  the  Entitlements  Program 
on  small  refiners,  the  FEA  found  that  thr 
firm's  unsupported  challenge  of  agency  action 
which  is  not  on  its  face  unreasonable  does 
not  constitute  a  prima  facie  showing  that 
the  firm  will  prevail  on  appeal.  The  FEA  al>jo 
found  that  Delta's  contentions  regarding  Uic 
propriety  and  validity  of  the  November  6 
Decision  were  not  so  persuasive  as  to  lead 
to  the  conclusion  that  stay  relief  was  war- 
ranted. With  respect  to  Delta's  contention 
that  the  FBA  cannot  require  the  refund 
specified  in  the  November  6  Order  unless  a 
finding  is  mat^e  that  the  firm's  original  pro- 
jections on  which  the  exception  relief  wa^ 
based  were  materiallv  Inaccurate,  the  FEA 
observed  that  since  Delta  had  not  presented 
detaUed  arguments  or  cited  authority  In 
support  of  its  position  the  FEA  could  not 
agree  that  the  firm's  ooeltlon  would  be  up- 
held on  ^peal.  The  FBA  pointed  out,  more- 
over, that  the  fact  that  Delta's  financial  and 
operating  results  showed  that  the  firm  re- 
ceived a  far  greater  measure  of  exceptioii 
relief  than  It  was  entitled  to  have  received 
certainly  in<ilcated  that  the  firm's  original 
projections  were  materially  Inaccurate.  In 
rejecting  Delta's  further  contention  that  it 
reasonably  relied  to  Its  detriment  on  the  ex- 
pectation that  it  would  be  allowed  to  retain 
the  benefits  of  the  exceotion  relief  which  it 
received  during  1976.  the  FEA  referred  to 
several  occasions  on  which  It  had  stated  that 
it  Intended  to  review  the  exception  relief 
granted  to  small  refiners  during  1975  and  tc 
ma^e  aoproortate  adiustments. 

Finally,  the  FEA  held  that  equity  consid- 
erations stroniflv  led  fo  the  conclusion  that 
stay  relief  should  be  denied.  The  FEA 
pointed  out  that  Delta  obtained  nearly  $4  C 
million  in  excessive  benefits  from  other  re- 
finers on  the  ba"ls  of  Inaccurate  financial 
prelections  which  It  furnished  and.  after  an 
extensive  proceedlnsr  in  which  Delta  par- 
ticipated, the  determination  was  reached 
that  the  firm  was  not  entitled  to  retain  ttioef 
funds.  In  view  of  these  considerations,  the 
FEA  concluded  that  It  would  be  prasslv  un- 
fair to  permit  Delta  to  continue  to  use  fund*; 
which  it  erroneoiislv  obtained  from  other  re- 
finers. The  Delta  Application  for  Star  was 
accordingly  denied. 

Pester  Refining  Co.:  El  Dorado.  Fans     FES 
3378:    Crude    Oil,     Refined     Petrol- u'ri 
Products 

Pester  Refining  Company  reque.st#d  that 
the  application  to  It  of  certain  provisions  of 
the  FEA  Mandatory  Petroleum  Allocation  and 
Price  Regulations  be  stayed  pending  a  de- 
termination of  the  firm's  Application  for  Ex- 
ception. According  to  the  Pester  submission, 
the  firm  proposed  to  acquire  a  refinery  and 
related  marketing  assets  located  in  Bl  Do- 
rado, Kanaaa  owned  by  American  Petroflna, 
Inc.  (Flna) .  In  considering  the  stay  request. 
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the  FEA  concluded  that  the  itatus  quo  ante 
would  not  be  preserved  by  the  approval  of 
a  stay  since  Pester  would  thereby  effectively 
ba  permitted  to  consummate  the  tranafer  of 
the  EH  Dorado  refinery  Immediately.  The  FEA 
noted  that  this  result  would  not  be  appropri- 
ate since  the  transfer  of  the  refinery  would 
become  effective  at  a  time  when  potentially 
aggrieved  parties  have  not  had  an  oppor- 
tunity to  comment  on  the  stay  request  and 
the  matter  has  not  been  fully  considered  by 
the  FEA.  Finally,  the  FEA  found  that  Fester's 
claims  that  It  will  incur  an  Irreparable  In- 
Jury  In  the  event  that  a  stay  Is  denied  were 
entirely  speculative  and  unsubstantiated. 
The  FEA  noted  that  any  Injury  that  Pester 
might  Incxir  If  the  stay  request  were  denied 
would  be  a  direct  consequence  of  Fester's  and 
Plna's  own  business  decision  to  attempt  to 
consummate  the  proposed  refinery  acquisi- 
tion on  November  30.  1976  only  14  days  after 
the  parties  filed  their  Application  for  Excep- 
tion with  the  FEA.  The  FEA  also  noted  that, 
even  If  Pester  bad  substantiated  Its  claim 
thlt  It  would  Incur  significant  hardships  If 
st*y  relief  were  denied,  the  FEA  must  con- 
sider the  effect  which  the  approval  of  stay 
relief  would  have  on  other  persons,  and  In 
this  cafie  the  business  activities  of  all  the 
firms  which  purchase  or  sell  products  from 
or  to  the  refinery  could  be  severely  disrupted 
by  the  approval  of  stay  relief.  Accordingly, 
the  Application  for  Stay  was  denied. 

Rock   Jaland    Refining    Corp.;    Indianapolis. 
Ind.;  FES-0057:  Crude  Oil 

Rock  Island  Refining  Corporation  request- 
ed a  stay  of  a  Decision  and  Order  which  was 
Issued  to  the  firm  on  November  5,  1979  di- 
recting .  it   to   purchase    additional   entitle- 
ments at  a  value  of  $2,042,065   dtulng  the 
period  November  1976  through  October  1977 
In  order  to  offset  the  excessive  benefits  which 
the  FEA  found  the  firm  had  obtained  from 
exception  relief  provided  to  it  during  1975. 
Beacon  oa  Co.,  et  al..  4  FEA  Par.   87,024 
(November    6.    1976).    In    considering    Rock 
Island's  stay  request,  the  FEA  rejected  the 
firm's  contention  that  It  would  experience 
an    irreparable    Injury    simply    because    It 
would  have  to  record  the  entire  entitlement 
obligation  specified  in  the  November  5  Order 
as  a  charge  against  its  current  earnings  in 
Its  financial  statements  for  the  fiscal  year 
ending  November  30.  1976.  The  FEA  empha- 
sized  that   Bock   Island   bad    not   Indicated 
how  such  an  accounting  entry  would  Ln  any 
wayaffect  its  refinery  operations.  The  FEA 
also^oted  that  complex  Issues  of  statutory 
construction   were   raised    by   Rock   Inland's 
contention  that  the  provisions  of  the  No- 
vember 6  Order  which  impose  entitlement 
purchase  obligations  contravene  Section  403 
of  the  Energy  Policy  and  Conservation  Act 
of  1976.  Since  Rock  Island  did  not  cite  any 
legislative  history  which  might  support  Ita 
Interpretation,  the  FEA  found  that  the  firm 
bad  failed  to  demonstrate  a  substantial  Uke- 
Uhood  that  It  would  prevaU  on  appeal.  The 
FKA  further  concluded  that  Rock  Island  had 
failed   to   make   a   substantial    prima   facie 
showing   that   It   would    ultimately   succeed 
on  the  merits  of  its  contention  that  the  No- 
vember 6  Order  contains  various  errors  of 
fact   with   respect   to  .the   firm's   historical 
profit  margin,  historical  return  on  invested 
capital,    and    other   financial   Indicia.    Rock 
Island's   request  for   a  stay  was   therefore 
denied. 
The  Standard  Oil  Co.:  Cletcland.  Ohio:  FES 

0056:  Crude  oa 
On  August  13,  19T9.  the  Deputy  Assistant 
Admlnlstratar  far  OonpllaBoe  at  tlie  ^lA 
iMWd  a  RMaedhJ  Oitfar  to  ttw  Getty  CD 
Oompany.  A  porttoo  at  tltat  Remedial  Order 
ooncenis  crude  oil  transactions  which  oc- 
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curred  between  Getty  and  The  Standard  Oil 
Company  (Soblo)  during  the  period  October 
1973  through  October  1974.  According  to  the 
Remedial  Order,  Getty  sold  25,000  barrels  per 
day  (BPD)  of  predominantly  old  domestic 
crude  oil  to  Sohlo,  and,  In  return,  Sohlo  sold 
25,000  BPD  of  foreign  crude  oU  to  Getty.  The 
Remedial  Order  found  that  Sohlo  treated  the 
crude  oU  transactions  as  an  exchange  and  ac- 
cordingly accounted  for  the  domestic  crude 
oil  which  it  received  from  Getty  at  the  price 
at  which  Sohlo  acquired  the  foreign  crude 
oil  whUe  Getty  had  improperly  treated  the 
crude  oil  transactions  as  Independent  pur- 
chases and  sales.  Since  Getty  should  have 
treated  the  transaction  as  an  exchange  the 
Remedial  Order  concluded  that  the  transfer 
of  old  oil  by  Getty  In  return  for  higher- 
valued  foreign  crude  oil  from  Sohlo  consti- 
tuted the  carglng  of  a  price  by  Getty  which 
exceeded  the  celling  price  determined  under 
6  CFR  150.34  and  10  CFR  212.73.  Getty  was 
directed,  to  refund  to  Sohlo  the  difference 
between  the  value  of  the  foreign  crude  oil 
which  It  received  from  Sohlo  and  the  ap- 
plicable celling  price  for  the  domestic  crude 
oil  transferred  to  Sohlo.  In  order  to  ensure 
that  the  refunds  which  Getty  Is  required  to 
make  to  Sohlo  are  passed  through  to  Sohlo 's 
purchaeers  of  covered  prodTjcts,  the  Deputy 
Assistant  Administrator  for  Compliance  also 
Issued  an  Ancillary  Order  to  Sohlo  pursuant 
to  the  provisions  of  10  CFR  205.195(b) .  In  the 
present  proceeding,  Sohlo  requested  that  the 
Ancillary  Order  be  stayed  until  60  days  after 
the  final  resolution  of  the  Appeal  which 
Getty  has  filed  from  the  Remedial  Order. 

In  Paragraph  (1)  of  the  Ancillary  Order 
Sohlo  Is  directed  to  report  detailed  monthly 
cost  and  volume  data  regarding  the  Getty- 
Sohlo  crude  oU  transactions.  F*aragraph  (3) 
of  the  Ancillaxy  Order  directs  Sohlo  to  sub- 
mit a  srtatemerrf  of  alternative  remedy  which 
could  be  Implemented  in  order  to  pass 
through  the  refunds.  In  considering  the  re- 
quest for  stay,  the  FEA  noted  that  Sohlo 
did  not  allege  that  it  would  incur  an  Ir- 
reparable Injviry  If  the  stay  were  denied.  Tlie 
FEA  also  found  that  Sohlo  failed  to  sub- 
stantiate its  assertion  that  the  denial  of  a 
stay  would  result  In  a  more  immediate  serious 
hardship  or  gross  Inequity  to  Sohlo  than  the 
beneficiaries  of  the  refunds.  With  respect  to 
the  information  requested  in  Paragraph  ( 1 ) 
of  the  Ancillary  Order,  the  FEA  concluded 
that  Sohlo  made  no  showing  that  the  effort 
which  It  would  expend  In  compiling  and  re- 
porting that  information  would  be  so  In- 
ordinately burdensome  in  view  of  the  public 
interest  Involved  as  to  warrant  a  stay  of  the 
provision.  The  FEA  also  rejected  Sohio's  con- 
tention that  a  stay  Is  warranted  because 
Sohlo  would  prevail  on  the  merits  of  its 
Appeal  In  view  of  the  probable  magnitude 
of  the  Getty  violation,  the  complexities  of  the 
FEA  refiner  price  regulations  and  the  fact 
that  certain  products  have  recently  been  ex- 
empted from  the  FEA  regulatory  program, 
the  FEA  concluded  that  there  Is  a  substantial 
public  Interest  which  must  be  protected  by 
designing  a  proper  remedy  In  this  case.  The 
PEA  therefore  concluded  that  Sohlo  failed  to 
satisfy  the  criteria  for  a  stay  which  are  set 
forth  In  Section  205.125(b).  However,  it  was 
determined  that  good  cause  exists  for  the 
approval  of  an  extension  of  time  in  which 
Sohlo  must  comply  with  the  provisions  of  the 
Ancillary  Order. 

Time  oa  Co..  toa  .Angelen.  Calif    FES  :'441: 
Crude  Oil 

Time  Oil  Company  filed  an  Application  for 
Stay  of  the  provisions  of  10  CFR  212.83.  The 
Application  for  Stay,  if  granted,  wouM  per- 
mit the  firm  to  treat  the  Increased  crude 
oil  eoots  which  the  flirm  antk:lpates  that  U 
will  Incur  In  purchasing  approximately  370,- 
000  barrels  of  Indonesian  crude  oil  during 


tl.p  first  week  of  December  1976  as  if  the* 
cost  increases  had  been  incurred  diu-ing  the 
month  of  November  I97^1n  considering 
Time's  request,  the  FEA  founH  that  Time  had 
failed  to  provide  any  financial  material  which 
would  indicate  that  the  tnabUlty  of  the 
arm  to  pass  through  the  Increased  crude  oil 
costs  until  the  month  of  January  1977  would 
lead  to  a  serious  financial  hardship.  The 
HEA  further  held  that,  in  view  of  the  un- 
certainty of  "nme's  future  supply  situation, 
it  would  be  Inappropriate  tc  conclude  ♦iiat 
Time  would  be  permanently  deprived  of  tlie 
revenues  involved  In  the  proceeding  If  its 
request  for  stay  were  denied.  With  respect 
to  Time's  further  contention  that  it  would  be 
unable  to  recover  certain  costs  which  it  In- 
cvirred  lu  November  in  the  absence  of  a 
stay,  the  FEA  found  that  Time  itself  had 
stated  that  It  incurred  the  costs  with  the 
sole  intention  of  reflecting  the  costs  In  its 
December  selling  price  and  the  firm  submit- 
ted no  material  which  Indicates  that  It  was 
unable  to  adhere  to  that  procedure.  The 
Application   for  Stay  was  therefore  denied. 

Zenith    Oil    Co.,    Inc.;    Minneapolis,    Minn.; 
FES-1047:  No.  2  Heating  Oil 

Zenith  Oil  Company,  Inc.  requested  that 
a  Remedial  Order  which  was  Issued  to  the 
firm  on  October  28,  1976  be  stayed  pending 
a  final  determination  of  the  firm's  Appeal 
from  that  Order.  In  the  Remedial  Order,  the 
FEA  determined  that  Zenith  had  sold  No.  2 
heating  oil  at  price  levels  which  were  in 
excess  of  the  maximum  levels  permitted  by 
the  provisions  of  6  CFR  150J69  and  10  CFR 
312.93  and  consequently  Zenith  was  directed 
to  Issue  credit  memoranda  to  the  customers 
Which  It  overcharged.  In  addition,  Zenith 
was  directed  to  maintain  Its  current  selling 
price  for  No.  3  heating  oil  to  each  of  these 
customers  until  the  refund  to  that  customer 
has  been  completed.  In  considering  the  con- 
tentions raised  by  Zenith  that  the  Remedial 
Order  should  be  stayed,  the  FEA  applied  the 
principles  previously  established  In  General 
Crude  OU  Co.,  3  FEA  Par.  86,040  (.Tune  25. 
1976).  modified,  3  FKA  Par.  85,040  (July  8, 
1976).  and  ccmcluded  that  a  stay  should  be 
granted  with  regard  to  the  refund  provision? 
of  the  Remedial  Order.  The  FEA  also  stayed 
the  provisions  of  the  Remedial  Order  which 
Specify  the  maximum  permissible  price 
ahich  Zenith  may  charge  while  making  re- 
funds, since  those  provisions  are  intended  to 
operate  in  concert  with  the  refund  provisions 
Of  the  Remedial  Order.  The  FEA  further 
Concluded,  however,  that  in  accordance  with 
the  considerations  discussed  in  General 
Crude,  the  stay  should  be  conditioned  upon 
Zenith's  establishing  an  escrow  account  into 
Which  It  places  the  amount  of  the  refiinds 
contemplated   by   the   Remedial    Order. 

REQtTEST  FOB  MODITICATION  OR  RESCISSION 

Atlantic  Richfield  Co.,   Los  Angeles,   Calif.. 
I       FMR-0059;  Lessors 

Atlantic  Richfield  Company  (Arco)  filed  an 
Applic>;tlon  for  Modification  or  Rescission  of 
a  Remedial  Order  Issued  to  it  by  the  Director 
of  Compliance  and  Enforcement  of  the  FEA 
Region  IX  on  March  6,  1975.  In  the  Remedial. 
Order,  FEA  Region  IX  found  that  Arco  had 
Charged  rentals  in  excess  of  the  base  rent 
permitted  under  the  provisions  of  fl  CFR 
150.360(b)  and  10  CFR  212.102  for  Riley's 
Arco  Truckstop,  Inc.  located  in  Yuma,  Arl- 
eona  (Riley).  In  Its  Application  for  Modifi- 
cation or  Rescission,  Arco  requested  that  the 
FEA  rescind  that  portion  of  the  Remedial 
Order  which  required  it  to  Vefund  the  dif- 
ference between  the  rent  actually  collected 
and  the  base  rent  for  the  period  subsequent 
to  April  30,  1974.  In  support  of  its  request, 
Arco  contended  that  the  Remedial  Order  had 
been  rendered  void  by  a  decision  of  the  Tem- 
porary Emergency  Court  of  Appeals  In  Shell 
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Oil  Co.  V.  Federal  Energy  Admin.,  527  F.2d 
1243  (Em.  App.  1976).  In  evaluating  Arco's 
contention,  the  PEA  reexamined  the  TECA 
and  District  Court  opinions  in  the  Shell  case 
and  the  record  in  those  proceedings.  On  the 
basis  of  that  analysis  the  FEA  concluded  that 
in  view  of  the  equities  Involved  and  the 
FEA's  statutory  responsibility  to  protect  tlie 
economic  viability  of  small  Independent  mar- 
keters, the  Shell  determination  should  be 
regarded  as  having  only  prospective  effect. 
Arco's  Application  lor  Modification  or  Re- 
scission was  accordingly  denied. 

REtJtTXST  FOR   SpECI.NL  PEDP.ESS 

Intercoastal  Marine  Supplies:  Washington. 
D.C..  FBA-0895.  FSG-C026.  FSG-0027. 
FSG-0028:  Diesel  Fuel 

Intercoastal  Marine  Supplies  appealed 
from  an  Assignment  Order  w^hlch  the  FEA 
Regional  Office  in  Dallas,  Texas  (FEA  Region 
VI)  Issued  to  Gulf  Outlet  and  Marine  Sup- 
ply, Inc.  (Gulf  Outlet)  on  June  4.  1976.  In 
the  June  4  Order.  FEA  Region  VI  directed 
the  Murphy  Oil  Corporation  (Murphy)  to 
supply  Gulf  Outlet  with  8.633,730  gallons  of 
dlesel  fuel  per  year.  Intercoastal  also  sub- 
mitted to  the  FEA  Office  of  Private  Griev- 
ances and  Redress  three  Petitions  for  Special 
Redress  which  concern  the  assignment  of 
dlesel  fuel  to  Gulf  Outlet  by  FEA  Region  VI 
In  Its  Appeal,  Intercoastal  alleged  that  the 
June  4  Order  was  defective.  However,  since 
middle  distillates  (including  dlesel  fuel) 
were  specifically  exempted  from  the  provi- 
sions of  tiie  FEA  Regulations  effective  July  1 , 
1976.  all  FEA  Orders  which  were  Issued  prior 
to  that  date  affecting  those  products.  Includ- 
ing the  June  4  Order,  ceased  to  have  any 
prospective  effect.  Accordingly,  the  FEA  de- 
termined that  the  prospective  remedies 
which  Intercoastal  requested  in  its  Appeal 
were  not  applicable  under  existing  regula- 
tions and  dismissed  the  Appeal  as  moot. 
Intercoastal  also  submitted  three  Petitions 
for  Special  Redress  in  which  it  requested 
that  the  FEA  investigate  various  alleged  ir- 
regularities which  occurred  during  the  proc- 
essing of  Gulf  Outlet's  Application  for 
Assignment.  In  considering  Intercoastal 's  Pe- 
titions, the  FEA  found  that  Iiatercoastal  had 
failed  to  provide  any  Information  to  demon- 
strate that  its  base  period  supplier,  the  Gulf 
Oil  Company,  had  illegally  forced  Intercoast- 
al to  accept  changes  In  its  credit  terms 
during  1973,  1974  and  1975.  or  that  Gulf  had 
illegally  withdrawn  as  a  supplier  of  dlesel 
fuel  from  the  New  Orleans.  Louisiana  market 
area  during  that  period.  The  FEA  also  de- 
termined that  Intercoastal  failed  to  supf>ort 
Its  claims  t^at  Murphy  bad  discriminated 
against  Intercoastal  by  refusing  to  supply  It 
with  dlesel  fuel  during  the  same  time  period 
in  which  it  supplied  Gulf  Outlet  and  that 
Murphy  and  Gulf  Outlet  consciously  coop- 
erated to  obtain  an  unjustifiably  \nrge  allo- 
cation of  dlesel  fuel.  Intercoastal 's  Petitions 
for  Special  Redress  were  therefore  denied. 

Dismissals 
The   following   submission    was   dismissed 
following  a  statement  by  the  applicant  that 
the  relief  requested  was  no  longer  needed: 

K.L.M.  Oil  Co.;  Long  Beach.  Calif.;  FEE- 
3236 

The  following  submissions  were  dismissed 
for  failure  to  correct  deficlenelee  In  tba  firm's 
filing  as  required  by  the  FEA  Procedural 
Regulations  : 

CarroU  Production;  Dntmright,  Okla.;  FEE- 
3340 

Garland  Petroleum  Co.,  Inc.;  Cumberland. 
Md.;  FEA-102t 


meet  the  criteria  applicable  to  an  .^po'ic-i- 
tlon   few  Modification  or   Rescission: 

Standard  OU  Co.  of  Ohio;  Clr-.ela-^d    Of: to. 
FMR-0062 

Copies  of  the  full  text  of  these  Deci- 
sions and  Orders  are  available  iii  the 
Public  Docket  Room  of  the  Office  of 
Private  Grievances  and  Redress.  Room 
B-120.  2000  M  Street,  NW.,  Washington. 
D.C.  20461,  Monday  tlirough  Friday,  be- 
tween the  hours  of  1  p.m.  and  5  p.m., 
e.s.t.,  except  Federal  holidays.  They  are 
also  available  in  Energy  Management: 
Federal  Energy  Guidelines,  a  commer- 
cially published  loose  leaf  reporter  sys- 
tem. 

David  G.  Wilson. 
Actina  General  Counsel 


January  24, 1977. 
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on  the  grounds  that  tbe  submlSBloa  did  not 


ISSUANCE  OF  DECISIONS  AND  ORDERS 
BY  T>iE  OFFICE  OF  EXCEPTIONS  AND 
APPEALS 

Week  of  December  13  through 
December  17, 1976 

Notice  is  hereby  given  ttiat  during  the 
week  of  December  13  through  December 
17,  1976,  the  Decisions  and  Orders  sum- 
marized below  were  issued  with  respect  to 
Appeals  and  Appllcaticffis  ior  EbcceptlCMi 
or  other  relief  filed  with  the  Office  of  Ex- 
ceptions and  Appeals  of  the  Federal  En- 
ergy Administration.  The  following  sum- 
mary also  contains  a  list  of  submissions 
whirfi  were  dismissed  by  the  Office  of 
Exceptions  and  Appeals  and  the  basis  for 
the  dismissal. 

Appe.m-s 

Bryant    Oil    Co.;    Huntington    Park     Calif  . 
FEA-1045;  Motor  Gasoline 

Bryant  Oil  Company  (Bryant)  appealed 
from  a  Decision  and  Order  which  the  FEA 
had  Issued  to  it  denying  an  Application  for 
Exception  which  It  had  previously  submitted 
from  the  provisions  of  10  CFR  211.9.  Bryant 
Oil  Co..  4  FEA  Pw.  83.156  (October  22,  1976) 
In  its  Appeal,  Bryant  requested  the  n:A  to 
reverse  the  previous  determination  and  as- 
sign to  the  firm  a  new,  lower-priced  supplier 
of  motor  gasoline  which  would  replace  one 
of  its  base  period  suppliers.  Lion  OU  Com- 
pany (Lion) .  Bryant  did  not  challenge  the 
validity  of  the  earlier  determination,  but 
rather  contended  that  economic  conditions 
In  Its  market  area  bad  changed  so  substan- 
tially since  the  Issuance  of  the  October  22 
Decision  as  to  warrant  a  reversal  of  that  De- 
cision. In  support  of  this  contention.  Brysmt 
presented  recent  data  purporting  to  show 
that  the  price  which  Lion  charged  Bryant  for 
motor  gasoline  exceeded  the  prices  which 
Bryant's  competitors  paid  to  their  motor 
gasoline  suppliers.  The  FEA  found,  however, 
that  the  material  submitted  by  Bryant  did 
not  reveal  a  significant  disparity  between  the 
price  charged  by  Lion  for  motor  gasoline  and 
the  average  price  charged  for  motor  gasoline 
in  Bryant's  market  area.  The  FEA  therefore 
concluded  that  the  firm  had  failed  to  sub- 
stantiate its  claim  that  economic  conditions 
in  its  market  area  and  altered  materially 
since  the  Issuance  of  the  October  22  Decl";ion. 
Accordingly,  the  Appeal  was  denied. 

C.  D.  Hollingsworth  and  Associates,  yatrhs--. 
Miss.;  FEA-09S4:  CnuU  Oil 

C.  D.  Hollingsworth  and  Associates  (Hol- 
lingsworth) filed  an  Appeal  from  a  Decision 


and  Order  Issxied  to  it  by  the  FEA  denying 
a  previous  Application  for  Exception  wiilch 
the  firm  had  filed  from  the  provisions  of  10 
CFR.  Part  212.  Subpart  D.  C.  JD.  Hollinc.-- 
uonh  i-  Associates,  4  FEA  Par.  83  073  (.^ii- 
pust  31,  1976).  The  Hollingsworth  Appeal, 
if  granted,  would  have  permitted  the  firm 
to  sell  at  upper  tier  ceiling  prices  additional 
quantities  of  crude  oU  produced  from  ce:- 
\tain  wells  in  the  South  Providence  Ficki. 
fcanklln  County.  Mississippi.  In  its  Appeal. 
Hollingsworth  asserted  that  the  amend- 
ments to  Subpart  D  which  were  promul- 
gated on  February  1.  1976  have  the  eSei. : 
of  reducing  the  volume  of  crude  oU  which 
It  is  entitled  to  sell  at  upper  tier  ceilinij 
prices.  Hollingsworth  argued  that  this  re- 
sult deprives  it  of  the  full  benefits  of  the 
investment  which  the  firm  has  made  In  lt.s 
properties  and  also  contravenes  the  under- 
lying purpose  of  the  February  1  amendmeni.s 
In  considering  the  firm's  arguments,  the 
FEA  noted  that,  since  Hollingsworth  had 
achieved  an  Initial  return  of  55  percent  on 
its  investment.  It  did  not  appear  to  t>e  sub- 
ject to  a  disproportionate  biu-den  or  grosfi 
Inequity  as  a  result  of  the  regulatory  amend- 
ments to  Subpart  D.  With  respect  to  the 
firm's  other  argument,  the  FEA  determined 
that  Hollingsworth  bad  faUed  to  furnish 
any  evidence  that  Its  inability  to  sell  as 
much  crude  oU  at  upper  tier  celling  prices 
as  it  would  have  sold  in  the  absence  of  the 
February  1  regulatory  amendnMnts  was  in 
any  way  contrary  to  the  intent  of  thoce 
amendments.  The  Hollingsworth  Appeal  was 
therefore  denied. 

Consumers  Fuel  Co,  Inc.:  Martinsbwg. 
W.  Va.;  FEA-0946:  Middle  Distillatf-i 
and  Re.iidual  Fuel  Oil 

Consumers  Fuel  Company,  Inc.  (Con- 
sumers) appealed  from  a  Remedial  Order 
which  had  been  Issued  to  It  by  PEA  Region 
in  on  Jiine  23.  197fl.  The  Remedial  Order 
found  that  from  November  6.  1973  through 
July  16,  1974  Consumers  sold  kerosene  and 
Nos.  2,  4.  5,  and  6  fuel  oils  at  prices  which 
were  in  excess  of  the  maximum  levels  spec- 
ified \D  6  CFR  150.356(0)  (1)  and  10  CFR 
212.93(a).  The  Remedial  Order  directed  Con- 
sumers to  refund  the  previous  overcharges 
and  refrain  from  charging  prices  in  excesw 
of  lawful  levels.  In  considering  Consumer.^' 
Appeal,  the  FEA  determined  that  Consum- 
ers' reliance  on  regulations  which  were  no 
longer  effective  did  not  constitute  a  Justifi- 
able basis  for  Its  noncompliance  with  ap- 
plicable regulatory  obligations.  The  ^KA  also 
found  that  Consumers  had  failed  to  show 
that  any  price  reductions  subsequent  to 
July  16.  1974  were  made  for  the  sole  pur- 
pose of  making  restitution  of  previous  over- 
charges or  that  the  prices  subsequently 
charged  differed  from  those  which  the  firm 
would  otherwise  have  charged  under  the 
existing  market  conditions.  The  FEA  there- 
lore  determined  that  Consumers  should  not 
be  permitted  to  offset  alleged  undercharges 
against  the  overcharges  sjjeclfled  In  the  Re- 
medial Order.  However,  the  PEA  also  deter- 
mined that  the  Remedial  Order  failed  to 
make  essential  findings  of  fact  in  support 
of  its  conclusion  as  required  by  Koch  In- 
du?trici.  Inc..  2  FEA  Par.  80.580  (May  2, 
1975).  The  PEA  found  that  in  the  absence 
of  the  essential  findings.  Including  Consum- 
ers' May  15,  1973  weighted  average  price  for 
each  product  to  each  class  of  pvtrchaser  and 
weighted  average  unit  cost  for  each  product 
in  inventory,  Consumers  Is  unable  to  com- 
ply with  the  Remedial  Order,  to  vertlfy  its 
accuracy,  or  to  submH  a  meaningful  Ap- 
peal. The  FEA  therefore  rescinded  the  Re- 
medial Order  and  remanded  the  matter  to 
the  Regional  Administrator  of  FE.\  Region 
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XMy   ««/l«liif   Co.;    tfotwtM.    rez;    rtA- 
•M4;  INcMl  mel 

TlM  BiMy  Reflxilng  Company  (Eddy)  filed 
an  Appwtl  from  a  Deolston  and  Order  whloli 
tlM  IVA  lanied  to  it  denying  a  previous  re- 
qaaul  for  exception  relief  wtalcli  Eddy  bad 
AMI  ftom  tbe  provUlon«  of  10  CPR,  Part  212, 
Snbput  B.  EMy  Refining  Co.,  4  FEA  Par. 
S9.006  (July  10,  1976).  Tbe  exception  request. 
If  crauted,  would  bave  permitted  Eddy  to  ad- 
just Its  Uay  IS.  1073  eeUlng  price  and  tbereby 
both  ntroaettTely  and  prospectively  Increase 
Its  maximum  allowable  price  for  No.  3-D 
dlesel  fuel.  Tbe  approval  of  retroactive  ex- 
ception relief  would  reduce  or  eliminate  Ed- 
dy's liability  to  refund  alleged  overcharges 
In  Its  sales  of  dlesel  fuel  from  September 
1073  througb  June  1976.  In  tbe  determlna- 
tlcHi  wblcb  It  Issued  In  connection  with  tbe 
Eddy  exception  proceeding  the  FEA  found 
tbat  recent  amendments  to  the  Mandatory 
Petroleum  Price  Regulations  exempting  mid- 
dle distillates  such  as  No.  2-D  dlesel  fuel 
from  price  controls  rendered  Eddy's  request 
for  prospective  relief  moot.  Wltb  resptect  to 
retroactive  relief,  tbe  FEA  determined  tbat 
Eddy  bad  failed  to  explain  Its  lengthy  delay 
in  requesting  exception  relief,  tbat  tbe 
montb  ot  May  1973  reasonably  reflected  Its 
operations  prior  to  tbe  promulgation  of  FEA 
Prioa  Regulations,  and  tbat  Eddy's  profit- 
able financial  and  operating  posture  In  re- 
cent years  contradicted  the  firm's  claim  that 
it  would  experience  a  severe  and  Irreparable 
injury  If  it  were  required  to  mate  refunds 
to  Ita  dlesel  fuel  customers.  Accordingly, 
Eddy's  Application  for  Exception  was  denied. 
In  Its  Appeal,  Eddy  reiterated  the  same  argu- 
ments wblcb  it  advanced  In  tbe  prior  pro- 
ceeding and  contended  tbat  it  relied  in  good 
faith  on  erroneous  advice  from  the  IRS  re- 
garding tbe  correct  procedure  to  pre-notlfy 
the  ^A  of  nonproduct  costs  to  be  passed 
through  in  tbe  form  of  higher  selling  prices. 
The  FBA  noted  that  In  a  number  of  previous 
Decisions  it  bad  concluded  tbat  actions  by  a 
firm  based  upon  informal  oral  discussions 
with  FBA  personnel  do  not  constitute  appro- 
priate justification  for  tbe  approval  of  retro- 
active exception  relief.  The  Appeal  was  there- 
fore denied. 


McMahan  Oil  Co.;  Easton,  ltd      FEA  0901. 
No.  2-D  Dies>;l  Fuel  Oil 

McMahan  Oil  Company  (McMahan)  ap- 
pealed from  a  Remedial  Order  wblcb  bad 
been  Issued  to  it  by  FBA  Region  HI  on  July 
9,  1970.  In  tbe  Remedial  Order,  the  FEA 
found  tbat  MoMaban  bad  sold  No.  a-D  dleeel 
luel  to  tbe  Easton  Utilities  Commission 
(Baston)  from  August  19.  1973  through  April 
4.  197i  at  prices  which  exceeded  the  maxi- 
mum permissible  selling  prices  specified  in 
10  cm  ai2.93(a).  The  Remedial  Order  di- 
rected McMahan  to  refund  tbe  |M«vious  over- 
eharges  plus  interest.  In  considering  the  Ap- 
peal, the  FBA  found  tbat  contrary  to  Mc- 
Mahan's  assertions  both  the  freight  charges 
which  McMahan  Incurred  to  transport  No. 
a-D  dlesel  fuel  into  its  Inventory  and  tbe 
firm's  rental  expenses  for  storage  facllltlee 
were  properly  accounted  for  in  the  Remedial 
Order.  The  FEA  also  found  that  McMahan 
had  failed  to  establish  that  its  alleged  price 
reductions  after  the  period  of  tbe  over- 
charges were  made  for  the  sole  purpose  of 
making  restitution.  Accordingly,  the  FEA 
concluded  that  it  was  reasonable  to  have  de- 
termined that  McMahan  should  not  be  per- 
mitted to  offset  thoee  alleged  price  reduc- 
tions against  the  overehargee.  Tlie  Appeal 
filed  by  McMahan  was  therefore  denied. 


NOTICtS 

JToMI  OU  Ottp.:  Vot  Anfelet.  C«H/;  FJtil- 
i«ii;  Jfotor  OtmMmt 

MobO  OU  Corporation  appealed  from  a 
Oeelslon  and  Order  which  tbe  VKA  Issued  to 
1XX>  OU  Coirvany  oa  June  11,  1970.  VOO  Ofl 
Oa..  S  FBA  Par.  88,319  (June  ll,  1970).  Pw- 
cuaiit  to  tbe  June  11  Decision  and  Order, 
MobU  was  assigned  by  FEA  Region  IZ  to 
supply  motor  gisollne  to  UCO.  Since  Mobil 
failed  to  file  Its  Appeal  in  a  timely  manner  or 
demonstrate  good  cause  for  the  Impermis- 
sible delay,  tbe  Appeal  was  summarily  denied 
in  accordance  with  the  provisions  of  10  GFR 
305.10fl(b)(l)(l). 

Vnion  OU  Co.;  Los  Angele.i.  Calif  ;  FEA  0947; 
Crude  Oil 

Union  Oil  Company  of  California  appealed 
from  a  Decision  and  Order  Issued  to  it  by  tbe 
FEA  denying  the  firm's  request  for  exception 
relief  from  the  provisions  of  10  CFR  Part  212, 
Subpart  D.  Union  Oil  Co.  of  California,  4  FEA 
Par.  83,03S  (August  6,  1976).  Tbe  Appeal,  if 
granted,  would  have  reversed  the  previous 
Order  and  permitted  Union  to  determine  tbe 
price  of  crude  oil  which  it  produces  from  the 
Trading  Bay  Unit  in  Alaska  without  regard 
to  the  current  cumulative  deficiency  which 
has  accrued  on  that  property  as  a  result  of 
tm  explosion  on  the  Unit's  platform.  In  de- 
nying the  Appeal,  the  FEA  found  that  tbe 
August  6  Decision  to  deny  exertion  relief 
must  be  sustained  as  correct  since  Union 
failed  to  challenge  the  Decision's  underlying 
factual  determination  that  the  firm  had  suf- 
ficient economic  incentive  to  restore  produc- 
tion from  the  Trading  Bay  Unit  even  in  the 
absence  of  exception  relief.  Tbe  FEA  further 
noted  that  Union's  Appeal  was  based  to  a 
large  extent  on  the  contention  that  tbe  cu- 
mulative deficiency  rule  in  10  CFR  212.72 
should  be  modified  through  exception  relief 
so  that  it  would  not  apply  in  any  force  ma- 
jeure situation.  Tbe  FEA  observed  that  such 
a  contention  involved  a  broad  issue  as  to  tbe 
most  desirable  means  of  attaining  national 
policy  objectives  and  would  be  more  appro- 
priately resolved  through  rulemaking  pro- 
cedurea 

Varibus  Corp.;  Beaumont,   Tej      FKA  JOO^ 
No.  2  Fuel  Oil 

Varibus  Corporation  appealed  from  a  Re- 
medial Order  wblcb  was  Issued  to  the  firm 
by  Region  VI  of  the  FEA  on  September  20, 
1976.  Tbe  Order  found  that  Varibus  had  sold 
fuel  oil  on  two  occasions  during  October  1973 
to  unaffiliated  companies  at  prices  wblcb  ex- 
ceeded the  ^maximum  permissible  selling 
prices  and  directed  Varibus  to  refund  wltb 
Interest  the  revenues  generated  by  the  over- 
charges. In  Its  Appeal  Varibtis  contended 
that  since  Its  sales  to  unaffiliated  entitles 
were  nukde  under  unusual  circTunstances,  it 
Is  not  consistently  engaged  in  tbe  business 
of  reselling  covered  products  and,  thus,  is  not 
a  reseller  for  purposes  of  the  FEA  Price  Reg- 
ulatlon&  The  FEA  noted,  however,  that  it 
had  concluded  In  two  recent  Decisions  that 
the  appUcabUlty  of  the  FEA  Price  Regula- 
tions to  a  particular  sales  transaction  de- 
pends tf>on  the  nature  of  that  transaction 
rather  than  the  nature  of  the  business  cus- 
tomarily engaged  In  by  the  firm.  With  respect 
to  the  two  sales  which  were  the  subject  of 
the  September  20  Remedial  Order,  the  PEA 
determined  that,  since  Varibus  bad  pur- 
chased a  covered  product  and  resold  It  with- 
out subetantlally  changing  its  form  to  two 
customers  who  were  not  ultimate  consumers, 
tbe  PEA  was  correct  in  concluding  tbat  Vari- 
bus was  Included  within  tbe  reg\ilatory  defi- 
nition ef  the  term  "reseUer"  and  Varibus 
was  therefore  subject  to  tbe  FEA  Price  Regu- 
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I  RBQfUXBTB     rOB     EXCEPTION 

Seacon  OU  Co.;  Banford,  CmHf.;  FEB-3279; 
CrvAe  OU 

Beacon  Oil  Company    (Beacon)    filed  an 
Application  for  Exception  from  the  provisione 
of  10  CFR  311.07  (tbe  OM  OU  BnUUements 
Program)  which,  U  granted,  would  result  in 
an  extension  of  the  exception  relief  wblcb 
the   FBA   originally   granted   to   Beacon   on 
June  8,  1976.  Tbat  exception  determination 
relieved  the  firm  of  Its  obligation  to  purchase 
entitlements  dtuing  the  period  June  through 
November  1976.  Beacon  Oil  Co.,  3  FEA  Par. 
83,200   (June  8,  1976).  In  support  of  its  ex- 
ception request.  Beacon  submitted  projected 
financial  statements  for  its  current  fiscal  year 
ending    December    31,    1976    and    projected 
monthly  crude  oil  runs  to  stills  and  receipts 
of  old,  new  and  Imported  crude  oil  for  its 
current  fiscal  year.  In  considering  Beacon's 
exception  request  the  FEA  determined  that 
In   the  absence  of   exception  relief.   Beacon 
would  be  required  to  purchase  entitlements 
at  a  substantial  cost  commencing  with  the 
month  of  December  1976.  As  a  result  of  the 
projected    entitlements    cost   which    Beacon 
would   Incur  during   its  current  fiscal   year, 
the  firm's  profit  margin  and  return  on  In- 
vested   capital    would    be    below    historical 
levels.  Based  on  the  material  which  Beacon 
submitted  a  further  determination  was  made 
that  exception  relief  also  appeared  appro- 
priate for  the  Initial  months  of  the  firm's 
1977  fiscal  year  beginning  on  January  1.  1977 
Under  the  criteria  set  forth  In  Beacon  Oil 
Co.,   supra,  and   Delta  Refining  Co.,  2  FEA 
Par.  83.276    (September   11.   1976),  exception 
relief  was  therefore  warranted.  Accordlnerly. 
the  FEA  granted  Beacon's  Application  for  Ex- 
ception  relieving  the  firm   of  sufficient   en- 
titlement p\u"chase  obligations  during  the  six 
month  period  December  1976  through  May 
1977  to  account  for  Its  crude  oil  runs  to  stills 
and  old  oil  receipts  during  the  period  Oc- 
tober  1976   through  March    1977,  to  permit 
Beacon  to  achieve  Its  historical  orofit  marerln 
during  the  current  fiscal  year.  However,  the 
PEA  noted  In  the  Decision  which  it  is.sued 
that  the  relief  approved  to  Beacon  would  be 
reevaluated  If  the  firm  reauested  an  exten- 
sion of  exception  relief  bevond  May  1977,  and 
also  at  the  conclusion  of  the  firm's  current 
fiscal  year.  The  Decision  further  no*ed  that 
an  adjustment  will  be  made  and  Beacon  will 
be  required  to  purchase  or  sell  additional  en- 
titlements If  It  received  exfes«lve  or  lusuffl- 
clent  benefits  In  the  past  because  of  a  dl''- 
crefjancy  between  the  financial  projections  It 
.    submitted    and    the    actual    financial    rpsult 
which  It  achieves. 

B     F^  ^Goodrich    Chemical    Co.;    ClrrrUi'iO 
Ohio:  FEE-3197:  Propane 
On   September    28,    1976.   B.    P.    Goodrich 
Chemical  Company  (Ooodrich)   filed  an  Ap- 
plication for  Exception  from  the  provLslons 
of  10  CPR  211.10(g)  (8)  (1)  which,  if  granted, 
would  result  in  the  issuance  of  an  Order 
increasing    the    firm's    base    period    use    of 
propane.  In  support  of  its  Application,  Good- 
rich   contended    that    Section    4(c)    of    the 
Emergency  Petroleum  Allocation  Act  (EPAA) 
required  the  FEA  to  provide  for  the  alloca- 
tion of  propane  to  an  Industrial  user  if  no 
substitute  product  was  available.  Goodrich 
further  argued  that  Its  current  requirements 
for  propane  exceeded  its  base  period  use  of 
the  product  and  therefore  It  Is  incurring  a 
gross  Inequity  because  It  Is  the  only  manu- 
facturer of  ethylene  In  the  United  State* 
Which  relies  completely  on  propane  as  a  feed- 
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stoclt.  In  considering  Ckxxlrlch's  cjtceptica 
request,  the  FEA  noted  that  the  PEA  aUoca- 
tlon  regulations  were  designed  to  achieve  an 
apprc^rlate  balsuice  of  all  nine  poUcy  objec- 
tives contained  in  subsection  4(b)  (1)  of  the 
EPAA.  The  FEA  therefore  determined  that 
Section  4(c)  of  the  EPAA  did  not  require 
the  FEA  to  grant  exception  relief  to  Goodrich 
Moreover,  the  FEA  determined  that  Goodrich 
was  not  experiencing  tbe  type  of  gross  dis- 
parity between  its  current  requirements  and 
Its  base  period  use  of  propane  which  would 
warrant  exception  relief.  Tbe  FEA  conse- 
quently concluded  that  Goodrich  had  not 
demonstrated  that  the  provisions  of  Section 
211.10(g)  (8)  (1)  significantly  and  uniquely 
Impeded  its  operations  and  accordingly  de- 
nied the  firms  exception  request. 

Champlin  Petroleum  Co.;  Fort  Worth,  Te'., 
FEE~3458  {Block  31).  FEE-3459  (Dover. 
Hennessey),     FEE-3460     (East     Tctos). 
FEE-3461  (Gulf  Plains) .  FEE-346Z  (May- 
field).     FEE-3464      (Peoria),     FEE-3465 
(South  FuUerton),  FEE-3466  { Witch er) 
Natural  Gas  Liquid  Products 
Chsmplln    Petroleum    Company     (Champ- 
lin)   filed   Applications   for   Exception   from 
the  provisions  of  10  CFR  212.165.  which,  U 
granted,  would  permit  thaj&rm  to  increase 
tbe  prices  it  charges  to  refiect  non-product 
cost  increases  which  the  firm  had  incurred 
at  eight  of  its  natural  gas  prcxessing  plants. 
In    considering    the    Applications,    the    FE.A 
noted  that,  as  a  genu's!  rule,  exception  relief 
will  be  granted  to  any  nattiral  gas  processor 
which  can  demonstrate  that  the  non-product 
coats   which   it   has   exp^ienced   ^nce   May 
1973  bave  increased  substantially  in  excess 
of  the  $.005  per  gallon  passthrough  for  nat- 
ural gas  liquid  products  which  is  permitted 
under  Section  212.165.  The  FEA  found  that 
Champlin   had  made  such   a   showing  with 
respect  to  Its  eight  gas  plants  and  therefore 
granted  Champlin  appropriate  exception  re- 
lief with  respect  to  those  plants. 

Citien  Service  Co.;  Tulsa.  Oklahoma;  FEE- 
3332  (Mooreland),  FEB-3333  (Panola), 
FEE-3334  {Red  Fish  Bay).  FgE~3335 
(Star  Lacey),  FEE-3336  (West  WorldK' 
Natural  Gas  Liquid  Products 

Cities  Service  Company  (Cities)  filed  Ap- 
plications for  ExceptiCMi  from  the  provisions 
of  10  CFR  212.165  which,  if  granted,  would 
permit  the  firm  to  Increase  the  prices  It 
charges  to  reflect  non-product  cost  increases 
which  the  firm  has  inctirred  at  five  of  its 
natural  gas  processing  plants.  In  considering 
the  Applications,  the  FEA  noted  that,  as  a 
general  rule,  exceptlcm  relief  will  be  grsmted 
to  any  natural  gas  processor  which  can  dem- 
onsti^te  that  tbe  non-product  costs  which  it 
has  experienced  since  May  1973  have  in- 
creased substantiaUy  in  excess  ot  tbe  $.005 
per  gallon  passthrough  for  natural  gas  liquid 
products  which  is  permitted  under  Section 
212.165.  The  FEA  fovmd  that  Cities  bad  made 
such  a  showing  with  respect  to  its  five  gaa 
plants  and  therefore  gnmted  Cities  impro- 
priate excepticm  relief  wltb  respect  to  those 
plants  for  the  period  December  14,  1976 
through  June  30.  1977. 

Clark  Oil  and  Refining  Corp.;  Washington, 
DC;  FEE-3214;  Crude  Oil 

Clark  Oil  and  Refining  Corporation  (Clark) 
filed  an  Application  for  Exception  from  tbe 
provisions  of  10  CFR  212.83  which.  If  granted, 
would  permit  Clark  to  redvice  its  cost  of  crude 
oil  In  December  1976  to  refiect  a  pcMition  of 
the  revenues  which  It  received  from,  the  sale 
ot  entitlements  in  the  months  of  Octobw 
and  November  1076.  In  Its  exception  aiq;>Uca- 
Uon,  Claik  aaserted  that  Ita  planned  conver- 
sion of  a  catalytic  cracking  unit  and  the  In- 
spection and  repair  of  the  crude  unit  at  the 


firm's  Blue  Island^  Illinois,  refii.er'-  reduced 
runs  at  the  refinery  and  have  necessitaied 
adjustixsents-  to  the  firm's  scf.eduled  pur- 
chases and  receipts  of  crvtde  oil  dunug  the 
last  three  montlis  of  1976.  The  firm  antici- 
pated that,  as  a  result  of  these  adjustments 
ll  would  receive  revenues  from  the  sale  cxT 
entitlements  during  November  1976  which 
would  be  disproportionately  large  as  com- 
pared to  the  aggregate  CHJst  of  the  crude  oi; 
which  the  firm  Intended  to  purchase  diu-ing 
that  month.  In  cxmslderlng  the  firm's  excep- 
tion application,  the  FEA  concluded  li-.at 
that  tbe  financial  data  which  Clark  sub- 
mitted failed  to  support  the  firm's  ccmtention 
that  it  would  incur  a  senoxis  financial  hard- 
ship unless  exception  relief  were  approved 
The  FEA  found  that,  even  without  exception 
relief,  the  firm  would  achieve  significant 
profits  in  1976  and  1977  and  that  Clark's  own 
projections  indicated  that  In  the  absence  of 
exception  relief  the  firm  would  recover  all  of 
the  increased  cofits  which  it  Incurred  during 
the  last  tiiree  months  of  1976.  The  Clark  re- 
qtiest  for  exception  was  accordingly  denied. 

Cleary  Petroleum  Corp..  Pavi''  C->hritv  Ol'j 
FEE- 3783;  Crude  Oil 

Cleary  Petroleum  Corporation  i  Cleary  i 
filed  an  Application  for  Exception  from  tlie 
provisions  of  10  CFR,  Pshrt  212.  Subpart  D. 
which,  if  granted,  would  permit  the  firm  to 
charge  upper  tier  ceiling  prices  for  the  crude 
oil  whltdi  It  produces  from  the  March  Sklnr.er 
Sand  Unit  located  in  Payne  County.  Okla- 
homa (the  March  Unit)  Cleary  requested 
that  the  exc;eption  relief  be  made  retroactive 
to  November  1973.  In  its  exception  applica- 
tion, Cleary  contended  that  it  does  not  have 
the  economic  incentive  to  make  certain  capi- 
tal expenditures  which  are  necessary  :or 
the  cx>ntinuation  of  a  waterflood  project  on 
the  March  Unit  If  it  must  continue  to  cJiarge 
the  lower  tier  ceiling  prices  specified  in  the 
FEA  Regulations.  In  cxtnsidering  Cleary 's  ex- 
ception request,  the  F'EA  found  that  Clearys 
financial  and  production  projections  for  tiie 
property  demonstrated  that  the  proposed  in- 
vestment would  generate  a  substantial  net 
cash  fiow  during  its  first  year  of  operation, 
even  in  tbe  absence  of  exception  relief.  Based 
upon  the  precedents  established  by  the  FEA 
in  several  recent  cases  Involving  similar  cir- 
ctimstaaces,  the  FEA  determined  that  tbe 
firm's  projected  return  on  its  investment 
should  provide  it  wllib  an  adequate  economic 
incentive  to  make  the  prc^xised  investment 
in  the  waterfiood  project.  Accordingly,  the 
firm's  request  for  both  proet>ective  and  retro- 
active exception  relief  was  denied. 

Community  Feed  Stores:  Eastlong'rteadoir. 
Mass.;  FEE-3274;  No.  2  Heating  Oil 

Community  Feed  Stores  (Community) 
filed  an  Application  for  Exception  from  the 
requirement  that  it  file  a  "No.  2  Heating  Oil 
Supply/ Price  Monitoring  Report,"  FEA  Form 
Plia-M-1.  In  considering  the  exception  ap- 
plication, tlie  FEIA  determined  that  the  firm 
had  failed  to  submit  any  financial  material 
in  support  of  its  claim  that  it  wcxild  incur 
significant  expenses  in  providing  tbe  infor- 
mation required  by  the  form.  The  FEA  also 
concluded  that  Community  failed  to  demon- 
strate that  the  Inconvenience  erf  supplying 
the  Information  outweighs  the  benefits  to 
be  derived  from  the  use  of  the  aggregate 
data  wiUcib  the  FEA  ooUects  from  a  sample 
of  firms,  including  Community,  as  to  the 
supply  and  i^oe  of  No.  2  heating  oU.  Com- 
mtmity's  request  for  exception  relief  was 
therefore  demed. 

Confederated  Tribes  of  the  Warm  Springs 
Reserrtation  of  Oregon:  Warm  Springs, 
Oreg.:  FEK-3111;  Motor  G*aotine 

The    Confederated   Tribes    of    the   Warm 
Springs    Reservation    of   Oregon    rConfeder- 


a'.cd  T:ihe!5»  filed  an  Application  for  E.xcep- 
lon  :rom  the  provisions  of  10  CFR  2119 
.'.  hich.  ii  granted,  would  have  resulted  tn  the 
ass.;gnnieut  of  a  new  supplier  to  r^>lace  their 
)ase  p>eriod  supplier,  Pugh  Oil  Company 
'  Pugh ) .  In  their  submission  the  Confeder- 
a.ed  Tribes  claimed  that  Pugh  bad  failed  to 
maiutain  adequate  supplies  of  motor  gaso- 
line at  the  Reservation  Oarage  and  bad 
Uiereby  jeopardized  vital  public  services  per- 
formed by  the  Coitfederated  Tribes.  In  con- 
sidering the  exception  appUcatlMx.  the  FEA 
cie'termiiied  that  the  Confederated  "Trilies  had 
demonstrated  that  njotor  gasoline  shortages 
:.3d  occv.rred  from  time  to  time  on  the  Re^- 
'vation  but  that  there  was  no  evidence  that 
tho.=e  shortages  had  in  any  way  dlsnipted 
the  performance  of  essential  public  services 
I'urthermore.  the  FEA  found  that  tl\e  record 
lit  Uie  proceeding  indicated  that  the  Con- 
federated Tribes  had  contributed  to  the  oc- 
nisional  gasoline  shortages  at  tliie  Reserv.i- 
iioit  by  (ailing  to  t&ke  reasonable  measures 
to  alleviate  their  supply  difficulties.  TUe 
FE.\  therefore  determined  that  the  Confeder- 
iied  Tribes  had  failed  to  demonstrate  that 
t  ..e  maintenance  of  their  base  period  sup- 
•jlier  p-vU chaser  relationship  vrlth  Pu^  re- 
s'-.lted  in  a  seriotis  tiardshlp  or  gross  inequity. 
.Nccordint'ly,  the  exception  request  was 
denied. 

Dic^rord    Shamrock    Corp.:    Amartllo.    Tei 
FEE- 2761:   Refined  Petroleum  Products 

Diamond  Shamrock  Corporation  (Sham- 
r^vki  filed  an  Applicjation  for  Exception  from 
the -provisions  erf  10  CPR  211.83.  The  excep- 
tion request.  If  granted,  would  permit  Sham- 
rock to  allocate  its  increased  crude  oil  costs 
to  motor  tra-vjline  in  prop>ortion  to  the  vol- 
11  me  ot  ntotor  gasoline  sold  by  tbe  firm  for 
purposes  of  calculating  Its  maximum  allo«'- 
able  prices.  In  considering  Shamrock's  ex- 
ception request,  the  FEA  found  that  Sham- 
rock h.xd.  during  February  of  1976,  elected 
to  allocate  it.s  Increased  crude  oil  exists  to  its 
products  in  proportion  to  Its  refinery  yield 
using  the  "R  "  allocator  rather  than  its  prod- 
ret  sales  using  the  "V"  allocator  As  a  result. 
t'.ie  effect  of  the  regulatory  amendments 
which  accompanied  the  deregulation  of  No. 
2  fuel  oils  (41  FR  34616;  June  16,  1076)  had 
been  to  preclude  the  firm  from  reallocating 
crude  oil  exist  Increases  to  motor  gasoline. 
Since  the  FElA's  intent  in  permitting  refiners 
to  elect  the  "R"  alloesator  was  to  ensure  a 
more  representative  veriumetrlc  allocation  of 
the  increased  e^st  of  crude  oil  in  the  maxi- 
mum allowable  price  of  each  prcxluct.  the 
FEA  determined  that  tmder  the  particul<ir 
circumstancee  presented  In  this  case  Sham- 
rock's use  erf  the  "R"  allocator  resulted  In  a 
gross  ineqtiity  to  the  firm.  The  PEA  there- 
fore granted  Shamrock  exception  relief  which 
permitted  It  to  allocate  those  increased  costs 
which  were  attributable  to  No.  2  fuel  oils 
exchanged  for  motor  gasoline  to  its  sale  of 
motor  gasoline.  The  FEA  also  determined  that 
under  the  facts  presented,  compelling  rea- 
sons existed  for  granting  exception  relief  to 
Shamrock  on  a  retroactive  basis.  The  FEA 
therefore  granted  the  firm  exception  relief 
retroactive  to  May  1.  1976. 

Dillman   Oil   Recovery.   Inc:    Rohinnon     III; 
FEE  2763;  Crude  Oil 

Dillman  Oil  Recovery,  Inc.  ( Dillman  1  filed 
an  Application  for  Exception  from  the  pro- 
visions of  10  CFR  211.67  (the  Old  Oil  EntlUe- 
ments  Program)  which.  If  granted,  would 
relieve  the  firm  of  any  obligation  to  purcbaae 
entitlements  beginning  with  tbe  month  of 
December  1076.  In  support  of  Ita  exceptleMi 
request.  Dillman  submitted  fxojected  finan- 
cial statements  for  Its  current  fiscal  year 
ending  December  31.  1076  and  projected 
teonthly  crude  oXi  runs  to  stale  and  receipt 
of  old.  new  and  Imported  crude  oil  for  the 
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ti  c'j\  jCv'T.  '('  lor.  dcriiig  Dillni.xir?  pxtop- 
lo'v  reiiiic^t  ''.^c  FDA  d'^Trniined  th.i'  in  the 
.tii-ioix'P  o'  I'xcvptioti  relief  the  firm  would 
bo  req\iirc<l  to  piircliase  eiitillfmeni';  at  a 
siib.-,tjii>tlal  {••■^t  coiuiiKMK'lng  wlih  the  mouth 
.11  December  197i;.  As  a  resvUt  of  the  projected 
("Uitlcments  co.-t  whl'-h  Dillmaii  would  In- 
» iir  duruit'  its  current  tiscal  y.-;ir.  the  firm's 
IJiOtit  mftr'_;lii  iind  roiuru  on  Invested  capi- 
tal would  b.'  below  hisUjric  levels.  Under 
'iir  criteria  Pot  forth  In  licafon  Oi'  Co.,  3 
FFA  Par.  83,2()'>  (June  8.  1976);  uid  Delta 
K/'/iJiinflr  Co.  2  FEA  P-.ir.  83,275  (September 
11.  1975'>.  exception  relief  was  therefore  war- 
ranted. Accordingly,  the  FEA  granted  Dill- 
man  exception  relief  reducing  by  $20,980  per 
month  the  firm's  ohlig.^tion  to  purcha.se  en- 
titlements during  the  sl.x  month  period 
December  1976  through  May  1977  to  account 
f»)r  Its  crude  oil  riuis  to  stills  and  old  oil  re- 
telptB  during  the  period  October  1976 
'  through  March  1977.  However,  the  PEA  noted 
in  the  Decision  which  It  Issued  that  the 
relief  approved  to  Dlllman  would  be  re- 
evaluated if  the  firm  requested  an  exten- 
sion of  exception  relief  beyond  May  1977, 
and  also  at  the  conclusion  of  the  firm's  cur- 
rent fiscal  year.  The  Decision  fxirther  noted 
that  an  adjustment  will  be  made  and  Dili- 
man  will  be  required  to  purchase  or  sell 
additional  entitlements  if  It  received  exces- 
sive or  Insufficient  benefits  because  of  a  dis- 
crepancy between  the  financial  projections 
Jt  submitted  and  the  actual  financial  results 
wblch  It  achleven. 

Edgington  Oil  Co.   (New  Edglngion) :  Long 
Beach.  Calif.;  FEE-32ai;  Crude  Oil 

Edgington  Oil  Company  <New  Edgbigton) 
filed  an  Application  for  Exception  from  the 
prt>vlBtOQS   of    10   CFR   211.87    (the   Old   OH 
Entitlements    Program)     which.    If   granted, 
would  result  in  an  extension  of  the  excep- 
tion relief  which  the  PEA  originally  granted 
to  Edgington  Oil  Company  on  June  31^  1976. 
That  exception  determination  relieved  the 
firm  of  Its  obligation   to   purchase  entitle- 
ments during  the  period  April  through  Sep- 
tember 1976.  Edgington  Oil  Co.,  3  PEA  Par. 
83,240    (June   21.    1976).    On   September   21, 
1978,  the  PEA  Issued  a  Decision  and  Order 
la  response  to  a  Joint  Application  Ifor  Ex- 
ception filed  by  Edgington  OH  Company  and 
New   Edgington    which   the  firms  had   sub- 
mitted following  the  transfer  by  Edgington 
of  Its  entire  refinery  operation  and  total  as- 
sets to  New  Edgln^n.  In  mating  a  deter- 
mination with  respect   to  that  matter,  the 
PEA  transferred  to  New  Edgington  the  ex- 
ception  relief   which   had   previously    been 
granted  to  Edg^lngton  In  the  June  21  Order. 
Edgington   Oil  Co.-Neic  Edgington  Corp.,  4 
PEA   Par.   83,102    (September   21,    1976).   In 
support   of   Its   current   exception    request. 
New  Edgington  submitted  projected  finan- 
cial statements  for   Its  current  fiscal   year 
ending  June  30,  1977  and  projected  monthly 
crude  oil  runs  to  stills  and  receipts  of  old, 
new  and  Imported  crude  oil  for  Its  cturent 
.fiscal  yeex.  In  considering  New  Edglngton's 
request,  the  PEA  determined  that  In  the  ab- 
sence  of   exception    relief,    New    Edgington 
would  be  required  to  purchase  entitlements 
at  a  substantial  cost  commencing  with  the 
month  of  December  1976.  As  a  result  of  the 
projected     entitlements     cost     which     New 
■dglngton  would  Incur  during  its  current 
fiao*l  year,  the  firm's  profit  margin  and  re- 
turn on   Invested   capital    would   be   below 
Historical  levels.  Under  the  criteria  set  forth 
in  BeiKon  Oil  Co.,  8  PEA  Par.  83,200  (June 
S.  1076) ,  and  Delta  Refining  Co..  3  FKA  Par. 
•8,276    (September   11,   1078),  an  extenaloa 
of  eioeptlon  relief  was  warranted.  Accord- 
ingly, tbe  FKA  granted  Hew  Bdglngton  an 
eaoeptlon  relieving  tHe  firm  of  Its  obligation 
to  purdMse  entHlements  valued  at  01,240.- 
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:M8  per  kiu  ntli  during  tlie  s-h  nioaih  period 
lJcoc.nb»r  197(5  throuiih  May  1977  to  a.-ount 
for  its  crude  oil  rmis  to  stlUs  and  old  oil 
receipts  during  the  period  Ocinber  1976 
through  March  1977.  However,  the  FEA 
noted  lii  the  Deci.sion  w'nich  it  issued  ihr<.t 
the  relief  approved  to  New  EdiJilnKtoii  would 
bo  reevaluated  If  the  firm  re<iuested  .th  ex- 
tension pf  exception  relief  beyond  M;iy.  1977, 
and  woi'id  be  further  ovaliiat«^d  -M  the  con- 
clu.=ion  uf  the  firm's  current  fi.s«  ..1  ;.e.tr.  The 
Decl-ion|  further  no'e<i  that  an  adlii-itment 
will  be  made  and  r.'ew  Edpinptoi)  will  be 
requiretl  to  purchiiJie  or  sell  eiitiTlcment.'?  if 
it  received  excessive  or  lii.sulflcient  beneflt»~ 
in  tlip  paat  because  of  a  cl-screpauiy  between 
the  lin.Kiiolxl  prcjecLion.s  it  submiti-ed  and 
the  a<-ti^I  t'mancial  results  whi-  h  it  .i.  liieve.-;. 

llu-iky  Oil  Co.  of  Delaware.    Df-nvr,     Colo: 
FEfi-3231;  Crude  Oil 

Hasky  Oil  Company  of  Delaware   (Husky) 
filed  an' Application  for  Exception  from  the 
provisions   of    10    CFR   211.67    (the    Old   Oil 
EIntitleiaents   Program)    which,    if   granted, 
would  result  In  an  extension  of  the  excep- 
tion relief  which  the  FEA  originally  granted 
to  Hus*;y  on   June  21,    1976   which   relieved 
the  firm  of  its  obligation  to  purclia.se  en- 
titlements during  the  period  April  through 
September  1078.  Husky  Oil  Co.  of  Delaware, 
3  FEA  Far.  83.225   (June  21,  1976).  In  sup- 
port of  Its  current  exception  request,  Husky 
submitted  projected  financial  statements  for 
Its  current  fiscal  year  ending  December  31, 
1976  and  projected  monthly  crude  oil  runs 
to  stllia  and  receipts  of  old,  new  and  Im- 
ported crude  oil  for  Its  current  fiscal  year. 
In    considering    Husky's    request,    the    PEA 
deterniihed  that  In  the  absence  of  exception 
relief,  Husky  would  be  required  to  purchase 
entitlements  at  a  substantial  cost  commenc- 
ing with   the   month  of  December   1976.   As 
a  resvilt  of  the  projected  entitlements  cost 
which  Hasky  would  incur  during  its  current 
fiscal    year,    the    firm's    profit    margin    and 
return  on  Invested  capital  would  be  below 
historical  levels.  Under  the  criteria  set  forth 
In  Beacon  Oil  Co.,  3  FEA  Par.  83^209  (June  8. 
1976);    and  Delta  Refining  Co.,  2  FEA  Par. 
83,276    (September    11.    1975),    an   extension 
of  exception  relief  was  warranted.   Accord- 
ingly, the  PEA  granted  Husky  an  exception 
relievinE  the  firm  of  any  obligation  to  pur- 
chase   entitlements    during    the    si.\-monUi 
period  December  1976  through  May  1977  to 
account  for  Its  crude  oil  runs  to  stills  and 
old  oil '  receipts  during  the  period   October 
1976  through  March  1977.  However,  the  PEA 
noted  in  the  Decision  which  It  Issued  that 
the  relief  approved  to  Husky  would  be  re- 
evaluatied  If  the  firm  requested  an  extension 
of  exertion  relief   beyond  May   1977,   and 
also  ati  the  conclusion  of  the  firm's  current 
fiscal  year.  The  Decision  further  noted  that 
an    adjustment   will   be    made   and    Husky 
will  be'  required  to  purchase  or  sell  entitle- 
ments 1/  It  received  excessive  or  Insufficient 
benefits  in  the  past  because  of  a  discrepancy 
between   the   financial   projections   It   sub- 
mitted and  the  actual  financial  restilts  which 
It  achieves. 

Kathol  Petroleum,  hu^.:  Keariify.  Mo.  FEE' 
30T9,  FBE-3373,  Natural  Gas  Liquids  an4 
Products 

Katl|ol  Petroleum,  Inc.  (Kathol)  filed  two 
Applications  for  Exception  from  the  provi* 
slons  of  10  CPR  213.166  which.  If  graiMie<l 
would  permit  Kathol  to  IncrecMe  the  selling 
prices  of  natural  gas  liquids  and  natural  gae 
liquid  products  which  It  charges  to  reflect 
non-product  cost  Increases  at  Its  Indian 
Wells  natural  gas  processing  plant  retro* 
active  to  August  1, 1073  and  on  a  prospective 
basis.  In  oonsMerlng  KatlloI^ll  request  for 
prospective  exception  relief,  the  FKA  noted 


that,  a.s  a  general  nils,  e-\ceptj<.Fii  r->l.'ef  ai! 
be  granted  to  any  natural  gas  proc<;--soi 
whlij:i  can  denioii.strate  that  the  non-pnauct 
co^tfi  whii;h  It  has  experienced  sin<x'  May 
l!t73  have  increa.-ed  sub.stantlally  in  exte.s- 
of  the  $00375  per  gallon  passtlirou^'h  for 
natural  tias  liquids  and  the  $005  per  eallo!! 
passthrough  for  natural  ga.s  liquid  product.'^ 
which  are  perniitted  under  Section  212)65 
The  FEA  found  that  Kathol  had  ma4ie  ^vh 
a  showing  and  therefore  granted  Kathol  ex- 
ception relief  witli  respect  to  its  Indian 
Wells  gaa  plant  for  the  period  December  16. 
1976  through  February  28,  1977.  With  respect 
to  Kathol's  request  that  relief  be  granted 
retroactive  to  August  1,  1973,  the  FEA  deter- 
mined that  the  firm  made  no  showint;  Hiut 
it  would  be  irreparably  injured  In  tlie  ab- 
sence of  retroactive  relief  nor  did  it  present 
any  other  compelling  reasons  for  the  ap- 
proval of  such  relief.  The  FEA  therefore 
denied  the  firm's  request  for  retroactive 
exception  relief. 

K'rn    County    Refinery,    Inc.:     Boi.ri'tirid 
Calif  :  FEE-3287;  Crude  Oil 

Kern    County  Refinery,   Inc.    (Kern)    tiled 
an  Application  for  Exception  from  the  pro- 
visions of  10  CFR  211.67   (the  Old  Oil  En- 
titlements    Program)      which,     if     granted, 
would  result  In  an  extension  of  the  exception 
relief  which  the  PEA  originally  granted   to 
Kern  on  June  18, 1976  which  relieved  the  firm 
of  Its  obligation  to  purchase  entitlements 
during  the  period  April  through  September 
1976.  Kern  County  Refinery,  Inc.,  3  PEA  Par 
83.226  (June  18,  1976) .  In  support  of  its  cur- 
rent exception  request.  Kern  submitted  pro- 
jected  financial  statements  for  its  current 
fiscal  year  ending  March  31,  1977  and  pro- 
jected monthly  crude  oil  runs  to  stills  and 
receipts  of  old,  new  and  Imported  crude  oil 
for    Its   current   fiscal    year.   In   considering 
Kern's    request,    the   PEA    determined    that 
ill    the    absence    of    exception    relief,    Kern 
would  be  required  to  purchase  entitlements 
at  a  substantial  cost  commencing  with  the 
month  of  December  1976.  As  a  result  of  the 
projected     entitlements     cost     which     Kern 
would  incur  during  Its  current  fiscal   year, 
the  firm's  profit  margin  would  be  below  his- 
torical levels.  Under  the  criteria  set  forth  'n 
Beacon  Oil  Co.,  3  PEA  Par.  83,209   (June  8 
1976);    and  Delta  Refining  Co.,  2  PEA   Par 
83,275  (September  11.  1976).  an  extension  of 
exception  relief  was  warranted.  Accordingly, 
the  FEA  granted  Kern's  Application  for  Ex- 
ception relieving  the  firm  of  any  obligation 
to    purchase    entitlements    during    the    six 
month  period  December   1976  through  May 
1977  to  account  for  Its  crude  ollruns  to  stills 
and  old  oil  receipts  during  the  period  October 
1976  through  March  1077.  However,  the  FEA 
noted  m  the  Decision  which  It  Issued  that 
the  relief   approved   to  Kem   would   be   re- 
evaluated If  the  firm  requested  an  extension 
of  exception  relief  beyond  May,   1977,   and 
also  at  the  conclusion  of  the  firm's  current 
fi.scal  year.  The  Decision  further  noted  that 
an  adjustment  will  be  made  and  Kern  will 
be  required  to  purchase  or  sell  entitlements 
If  It  received  excessive  or  Insufllclent  benefits 
In  the  past  because  of  a  discrepancy  between 
the   financial  projections   It  submitted   and 
the  actual  financial  results  which  It  achieves 

tittle  America  Refining  Co.:  Washington. 
D.C.:  rEE-2709;  Crude  Oil,  Ri'fined 
Products 

Little  America  Refining  Company  (Larco) 
filed  a  submission  with  the  Federal  Energy 
Administration  requesting  administrative  re- 
lief In  connection  with  the  acquisition  by 
Its  subsidiary,  the  Sinclair  Refining  Company 
(Sinclair),  of  tbe  reOnlng  and  marketing 
assets  prevlovisly  owned  by  Pasco,  Inr    T^arco 


KOEIAL  REGISTEt,   VOL.   42,    NO.    19 — FftOAV,    JANUARY    28.    1977 


NOTICES 


5413 


acquired  and  began  to  operate  those  assets 
on  July  1,  1976.  In  considering  the  Larco 
submission,  the  PEA  determined  that.  In 
order  to  avoid  tbe  possibility  that  supply 
disruptions  and  dislocations  would  occur, 
Pasco's  obligations  to  supply  allocated  prod- 
ucts to  Its  base  period  ptirobasers  should  be 
terminated  and  Larco  staotild  be  assigned  to 
supply  those  cuqitomers  on  a  permanent 
basis.  The  FEA  also  determined  that,  since 
the  Larco  firm  acquired  Pasco's  entire  re- 
fining and  marketing  business,  under  tbe 
provisions  of  10  CFTt  211.11(d)  Pasco's  rights 
to  receive  allocations  of  petroleum  products 
from  Its  base  period  suppliers  are  deemed 
to  have  been  transferred  to  the  Larco  firm 
concurrent  with  Larco'e  acquisition  of  the 
Pasco  assets.  Consequently,  the  FEA  held 
that  Larco  does  not  reqtUre  exception  relief 
In  order  to  receive  as  of  right  allocated 
products  from  Pasco's  former  base  period 
suppliers.  In  considering  Larco's  request  that 
It  be  permitted  to  utilize  the  banks  of  tm- 
recovered  Increased  costs  accrued  by  Pasco 
In  calculating  its  maximum  allowable 
prices,  the  PEA  observed  that  the  Pasco  as- 
sets had  been  the  subject  of  a  federal  anti- 
trust decree  and  Larco  bad  indicated  that  in 
approving  Pasco's  scde  of  the  assets  the 
Federal  Trade  Commission  had  expressed 
concern  that  the  refining  and  marketing  ac- 
tivities previously  conducted  by  Pasco  con- 
tinue to  operate  in  a  vigorous,  competitive 
manner  and  that  the  custmners  who  r^ied 
on  Pasco  not  be  adversMy  affected  by  Uie 
sale.  The  FEA  found  tliat.  If  Larco  were 
afforded  tbe  opportunity  to  utilize  the  un- 
recovered  Increased  costs  Incurred  In  the 
operation  of  the  Pasoo  assets.  Its  ability  to 
ensure  that  tbe  former  Pasco  operations 
function  as  a  strong,  competitive  tarc»  would 
certainly  be  enhanced.  The  ^BA  also  found 
that  the  posltl<»  of  Pasoo'e  former  c\i6- 
tomers  would  not  be  significantly  affected 
by  the  approval  of  Larco's  request  since  if 
Pasco  had  not  sold  the  assets  If  would  have 
been  permitted  to  pass  through  Its  banked 
costs  subject  to  the  limitations  specified  In 
the  PEA  Regulations.  In  addition,  by  i>er- 
mittlng  Larco  to  utiUze  Pasco's  banked 
costs  the  i>ossiblllty  that  price  fluctdations 
and  distortions  would  occur  would  be  miti- 
gated. However,  the  FEA  further  determined 
that  if  Larco  were  permitted  to  base  Its 
maximum  allowable  prlcee  to  ftntner  Pasco 
customers  only  on  its  low^  May  1973  costs 
and  were  also  permitted  to  pass  through  tbe 
Pasco  banked  costs,  Laroo  would  receive  an 
unwarranted  benefit  at  the  expense  of  the 
former  Pasco  customers.  In  order  to  prevent 
this  result  from  occurring,  the  FEA  con- 
ditioned the  approval  of  Iatco's  request  to 
utilize  Pasco's  banked  costs  on  the  require- 
ment that  Larco  average  Its  May  1073  costs 
with  Pasco's  May  1073  costs  in  computing  Its 
maximum  allowable  prices.  Additionally,  tbe 
FEA  Indicated  that  Larco  would  not  be  per- 
mitted to  reflect  the  cost  of  any  Inventories 
which  it  purchased  from  Pasco  in  Its  selling 
prices  in  order  to  avoid  a  situation  in  which 
Larco  would  be  able  to  recover  the  same 
costs  twice. 

Louis    M.    Mai    Operations:    Russell.    Kan^i.: 
FEE-2839;  Crude  Oil 

Louis  M.  Mai  Operations  (Mai)  filed  an  Ap- 
plication for  Exception  from  the  provisions 
of  6  CPR,  Part  150  and  10  CPR,  Part  212,  Sub- 
part D.  Mai's  request.  If  granted,  would  per- 
mit the  firm  to  sell  the  crude  oil  produced 
from  its  Sutton  lease  In  Novemt>er  1073  and 
the  crude  oil  produced  from  its  Johnson  lease 
during  the  period  November  1073  through 
December  1974  without  regard  to  the  celling 
price  rule  set  forth  In  6  Ont  150.SM  and  10 
CFR  212.73.  In  its  exception  application,  Mai 
contended  that  the  two  wells  on  the  Johnson 


lease  sliould  be  considered  as  multiple  com- 
pletion wells.  Mai  Indicated  that  if  these  wells 
were  classified  as  multiple  completion  wells 
for  the  purpose  of  calculating  the  property's 
average  daily  prtjductlon,  the  Johnson  lease 
would  qualify  as  a  stripper  well  property  for 
the  month  of  November  1973  stfid  calendar 
year  1974.  In  considering  this  contention,  the 
FEA  noted  that  before  the  issue  of  the  pro- 
priety of  retroactive  exception  relief  may  be 
addressed,  a  firm  must  make  a  showing  that 
it  is  entitled  to  pro^>ectlve  exception  relief. 
The  FEA  found  that  Mai  had  failed  to  make 
this  initial  showing  since  the  firm  had  not 
demonstrated  that  the  application  of  the 
multiple  completion  well  ruling.  Ruling  1975- 
12,  significantly  or  uniquely  Impeded  Mai's 
operations  or  frustrated  the  objectives  which 
the  Ruling  was  designed  to  achieve.  Mai  also 
contended  that  it  should  not  be  held  liable 
for  any  overcharges  which  it  obtained  from 
the  Johnson  and  Sutton  leases  during  No- 
vember 1973  since  the  firm  had  made  a  good 
faith  effort  to  comply  with  the  regulations 
governing  the  pricing  of  crude  oil  dtiring  a 
period  of  time  In  which  some  confusion  ex- 
isted as  to  the  manner  In  which  the  regula- 
tory requirements  wotild  be  applied.  The  PEA 
found  that  this  contention  was  unp^suaslve 
inasmuch  as  Mai  had  failed  to  establish  that 
the  regulations  governing  crude  oil  pricing 
were  unclear  as  a  matter  of  law,  and  Mai's 
failure  to  familiarize  Itself  with  those  reg- 
ulatory requirements  did  not  provide  a  basis 
for  the  approval  of  exception  relief.  Finally, 
Mai  requested  that  the  VRA.  determine  that 
the  Johnson  lease  was  ia.  tact  a  stripper  well 
property  In  November  1073.  The  PEA  noted 
that  Mai  appeared  to  be  chaUemglng  a  Notice 
of  Probable  Violation  (NOPV)  which  had 
been  issued  to  the  firm  and  that  the  excep- 
tions process  Is  not  the  proper  means  by 
which  a  firm  re^>pndB  to  a  NOPV  or  secures  a 
determination  that  It  is  applying  the  regula- 
tory requirements  In  a  i»oper  manner.  The 
Application  for  Exception  which  Mai  filed  was 
accordingly  denied. 

Lund<iy-Thagard  Oil  Co.;  South  Gate.  Calif.: 
FEE-3229;  Crude  Oil 

Lunday-Thagard  OH  Company  (Lunday- 
Thagard)  filed  an  Application  for  Exception 
from  the  provisions  ol  10  CBTl  211.67  (the  Old 
OU  EntiOements  Program)  which,  if  granted, 
would  result  In  an  extension  of  the  exception 
relief  which  the  FEA  originally  granted  to 
Lunday-Thagard  on  June  18,  1076  which  re- 
lieved the  firm  of  its  obligation  to  purchase 
entitlements  during  the  period  April  through 
September  1078.  Lundajf-Thagard  Oil  Co.,  3 
FEA  Par.  83,228  (June  18, 1976) .  In  support  of 
its  current  exception  request,  Lunday- 
Thagard  submitted  projected  financial  state- 
ments for  its  current  fiscal  year  ending  June 
30,  1977  and  projected  monthly  crude  oil  runs 
to  stills  and  receipts  of  old,  new  and  Imported 
crude  oil  for  its  current  fiscal  year.  In  con- 
sidering Lunday-Thagard's  request,  the  PEA 
determined  that  In  the  absence  of  exception 
relief,  Lunday-Thagard  would  be  required  to 
purchase  entitlements  at  a  substantial  cost 
commencing  with  the  month  of  December 
1976.  As  a  result  of  the  projected  entitlements 
cost  which  Lunday-Thagard  would  incur  dur- 
ing its  cm-rent  fiscal  year,  the  firm's  profit 
margin  and  return  on  Invested  capital  wotild 
be  below  historical  levels.  Under  the  criteria 
set  forth  In  Beacon  Oil  Co.,  3  FEA  Par.  83,200 
(June  8,  1978) ;  and  Delta  Refining  Co..  3  FEA 
Par.  83,275  (September  11,  1975),  an  exten- 
Mon  of  exception  relief  was  warranted.  Ac- 
cordingly, the  PEA  granted  Lunday-Thagard's 
^plication  for  Exception  relieving  the  firm 
of  any  obligation  to  piutdiase  entitlements 
during  the  six  month  period  December  1076 
through  May  1977  to  account  for  its  crude  oil 


runs  to  stills  and  old  oil  receipts  during  the 
period  October  1976  through  March  1977. 
However,  the  FEA  noted  In  the  Decision 
which  it  issued  that  the  relltf  approved  to 
Lunday-Thagard  would  be  reevaluated  If  the 
fimx  requested  an  extension  of  exception 
relief  beyond  May,  1077,  and  also  at  the  con- 
clusion of  the  firm's  current  fiscal  year.  The 
Decision  further  noted  that  an  adjustment 
will  be  made  and  Lunday-Thagard  will  be  re- 
quired to  purchase  or  sell  entitlements  if  it 
received  excessive  or  InsufDcient  benefits  in 
the  past  because  of  a  discrepancy  between  the 
financial  projections  it  submitted  and  the 
actual  finaiicial  results  which  it  achieves. 

M.  J.  Mitchell;  Dallas.  Tex.;  FEE-3289:  Crude 
Oil 

M.  J.  MltcheU  (MltoheU)  filed  an  Appli- 
cation for  Exception  from  the  provisions  of 
10  CPR,  Part  213,  Subpart  D.  The  request,  if 
granted,  would  result  in  an  extension  of  the 
exception  relief  previously  granted  to 
MltcheU  and  would  permit  tbe  firm  to  con-  ' 
tlnue  to  sell  a  portion  of  the  crude  <M1  pro- 
duced from  the  Mitchell  State  Mlnnelusa 
Sand  Unit  in  Can^bell  Oounty,  Wyoming 
(the  Unit)  for  the  benefit  of  the  working 
Interest  owners  at  upper  tier  ceiling  prices. 
M.  J.  Mitchell.  3  FEA  Par.  83,270  (July  8, 
1076).  In  considering  Mitchell's  exception 
request,  the  PEA  determined  thait  the  Unit 
was  continuing  to  experience  Increaeed  oper- 
ating coete  and  the  working  interest  owners 
lacked  an  economic  incentive  to  maintain 
the  production  and  sale  of  the  crude  oil  from 
tiie  Unit  at  lower  tier  celling  prices.  In  view 
of  this  determination  and  on  the  basis  of 
the  (^>eratlng  data  which  the  firm  had  sub- 
mitted, the  FEA  concluded  that  tbe  exception 
relief  previotisly  granted  should  be  extended 
to  permit  Mltoh^  to  sell  21.613  percent  of 
the  crude  on  produced  from  tbe  Mitchell 
State  Mlnnelusa  Sand  Unit  for  the  benefit 
of  the  working  Interest  owners  at  upper  tier 
ceiling  prices  for  an  additional  six  month 
period. 

AfobU  Oil  Corp.:  New  York,  N.Y.;  FEE-34U 
(Cameron),  FEE~341$  (Cotton  Valley \, 
FEE-3420  (Cou  Island-Riverside),  FEE- 
3421  (Delhi).  FEE-3422  (Klwood),  FEE- 
3423  (Gulf-Knox),  FEE-3424  (Heyser) , 
FEE-342S  (Postle  Hough),  FEB-3426  («. 
M.  Stephens),  FEE-3427  (Seeligson) . 
FEE-342S  {South  Sarepta) ,  FEE-3429 
(Union-Adena) ;  Natural  Gas  Liquids  and 
Products 

MobU  Oil  Corporation  (Mobil)  filed  Appli- 
cations for  Exception  from  the  provisions  of 
10  CFR  212.165  which.  If  granted,  would  per- 
mit the  firm  to  increase  the  prices  it  charges 
to  refiect  non-product  cost  increases  which 
the  firm  has  Incurred  at  12  ot  its  naitural 
gas  processing  plants.  In  considering  the  ap- 
plications, the  FEA  noted  that,  as  a  general 
rule,  exception  relief  wUl  be  granted  to  any 
natural  gas  processes  which  can  demonstrate 
that  the  non-product  coete  which  it  has  ex- 
perienced since  May  1973  have  increased  sub- 
stantially in  excess  of  the  t.006  per  gallon 
passthrough  for  natural  gas  liquid  producte 
aiul  the  $.00376  per  gallon  paosthrough  for 
natural  gas  liquids  which  are  permitted  un- 
der Section  212.166.  The  FEA  found  that 
Mobil  had  made  such  a  showing  with  respect 
to  Ita  12  gas  plante  and  therefore  granted 
Mobil  appropriate  exertion  relief  with  re- 
q>ect  to  those  plante  for  the  period  Decem- 
ber 13,  1976  through  June  30,  1077. 

Mohawk  Petroleum  Corp.,  Inc.;  Los  Angeles, 
Calif.;  FEE-3321:  Crude  OU 

Mohawk  Petroleum  Cocporatlon,  Inc.  (Mo- 
hawk) filed  an  ApfHleatton  for  Exception 
from  the  provlsl<»is  of  10  CFft  911.«7  (tbe 
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Old  Oil  Entitlementa  Program)  which,  If 
gnmted,  woxild  result  In  an  extension  of  tho 
exception  relief  which  tbe  FEA  granted  the 
Ann  CD  June  17,  1978.  Mohaiok  Petroleum 
Corp-,  3  FEA  Par.  83,330  (June  17.  1976).  In 
support  of  Its  exception  request,  Mohawk 
submitted  projected  financial  statements  for 
Its  current  fiscal  year  ending  December  31, 

1976  and  projected  monthly  crude  oil  runs 
to  stills  and  receipts  of  old,  new  and  Im- 
ported crude  oU  for  Its  current  fiscal  year. 
In  ooDslderlng  M<Aawk's  exception  request 
the  FEA  determined  that  In  the  absence  of 
exception  relief  the  firm  would  be  required  to 
purchase  entitlements  at  a  substantial  cost 
commencing  with  the  month  of  December 
1976.  As  a  result  of  the  projected  entitle- 
ments cost  whldi  Mohawk  would  Incur  dur- 
ing Its  current  fiscal  year,  the  firm's  profit 
margin  and  return  on  invested  capital  would 
be  below  historical  levels.  Based  on  the  ma- 
terial which  Mohawk  submitted  a  further 
determination  was  made  that  exception  relief 
also  appeared  appropriate  for  the  Initial 
months  of  the  firm's  1977  fiscal  year  begin- 
ning on  January  1,  1977.  Under  the  criteria 
set  forth  in  Beacon  Oil  Co..  3  FEA  Par.  83.209 
(June  8,  1976) ;  and  Delta  Refining  Co..  2  FEA 
Par.  83.276  (September  11.  1975),  exception 
relief  was  therefore  warranted.  Accordingly, 
the  FEA  granted  Mohawk's  Application  for 
Exception  relieving  the  firm  of  sufficient  en- 
titlement purchase  obligations  during  the  six 
mootli  period   December  1976  through  May 

1977  to  account  for  Its  crude  oil  runs  to  stills 
and  (AA  oU  receipts  during  the  period  Octo- 
ber 1976  through  March  1977.  to  permit  Mo- 
hawk to  achieve  Its  historical  profit  nutrgln 
during  the  current  fiscal  year.  However,  tiie 
FBA  noted  In  the  Decision  wtilch  it  Issued 
fbat  Uie  relief  approved  would  be  reevaluated 
If  the  firm  requested  an  extension  of  excep- 
tion relief  beyond  May  1977,  and  also  at  the 
eonclTislon  of  the  firm's  current  fiscal  year. 
The  decision  further  noted  that  an  adjust- 
ment will  be  made  and  Mohawk  will  be  re- 
quired to  purchase  or  sell  additional  entitle- 
ments If  It  received  excessive  or  Insufficient 
benefits  In  the  past  becau.<!e  of  a  discrepancy 
between  the  financial  projections  It  submit- 
ted and  the  a''tual  financial  result.s  which  it 
achieves. 

Kavajo  Refining  Co.:  Artexia.  N.  Mex.:  FEE- 
3400:  Crude  Oil 

Navajo  Refining  Company  (Navajo)  filed 
an  Application  for  Exception  from  the  provi- 
sions of  10  CFR  211.67  (the  Old  OU  Entitle- 
ments Program)  which.  If  granted,  would 
result  In  an  extension  of  the  exception  relief 
which  the  FEA  granted  the' firm  on  Novem- 
ber 17,  1976.  Navajo  Refining  Co.,  4  FEA  Par. 

(November  17,  1976) .  In  support  of  Its 

exception  request,  Navajo  submitted  pro- 
jected financial  statements  for  its  current 
flooal  year  ending  July  31,  1977  and  projected 
monthly  crude  oil  runs  to  stills  and  receipts 
of  old.  new  and  Imported  crude  oil  for  its 
current  fiscal  year.  In  considering  Navajo's 
Mueptlon  request  the  FEIA  determined  that 
In  tbe  absence  of  exception  relief  the  firm 
would  be  required  to  purchase  entitlements 
at  a  substantial  cost  commencing  with  the 
month  of  December  1976.  As  a  result  of  the 
projected  entitlements  cost  which  Navajo 
would  Incur  during  its  current  fiscal  year, 
tlie  firm's  profit  margin  and  return  on  In- 
vested capital  would  be  below  historic  levels. 
Under  the  criteria  set  forth  In  Beacon  Oil 
Co.,  3  FEA  Par.  83.209  (June  8,  1976);  and 
Delta  Refining  Co..  2  FEA  Par.  83.275  (Sep- 
tember 11,  1975),  exception  relief  was  there- 
fore warranted.  Accordingly,  the  PEA  grant- 
ed Navajo's  Application  for  Exception  reliev- 
ing tbe  firm  of  any  obligation  to  purchase 
entitlements  during  the  six  month  period 
December  1976  through  May  1977  to  account 


for  Its  crude  oil  runs  to  stills  and  old  oil  re- 
oelpte  during  the  perlQd  October  1973 
through  March  1977.  However,  the  FEA  noted 
In  the  Decision  which  It  issued  that  the 
relief  approved  to  Navajo  would  be  reevalu- 
ated iS  the  firm  requested  an  extension  of 
exception  relief  beyond  May  1977,  and  also 
at  the  conclusion  of  the  firm's  current  fiscal 
year.  The  Decision  further  noted  that  an  ad- 
justment will  be  made  and  Navajo  will  be 
required  to  purchase  or  sell  additional  en- 
titlements If  It  received  excessive  or  insuffi- 
cient ■  benefits  because  of  a  dlscrepajacy  be- 
tween the  financial  projections  It  submitted 
and  the  actual  financial  results  which  It 
achlefces. 

W.  H  Porter:  Midwest  City,  Okla.;  FEE-3087;. 
Crude  Oil 

W.  M.  Porter  (Porter)  filed  an  Application 
for  Exception  from  the  provisions  of  10  CPR, 
Part  212,  Subpart  D.  The  request.  If  granted, 
would  permit  Porter  to  sell  the  crude  oil 
produced  from  the  Klrchmelr  Lease  (the 
Lease)  at  upper  tier  celling  prices.  In  con- 
sidei^ng  the  exception  application,  the  FEA 
found  that  Porter's  production  costs  exceed- 
ed the  price  which  be  Is  permitted  to  charge 
for  tbe  crude  oil  which  he  sella  and,  cooae* 
queiltly.  Farter  does  not  have  an  economic 
Incentive  to  continue  to  operate  the  Lease. 
The  FKA  further  found  that  if  Porter  aban- 
doned the  Lease,  a  substantial  quantity  ot 
domestic  crude  oil  would  not  be  recovered. 
On  the  basis  of  the  criteria  which  It  applied 
in  pprevlous  similar  cases,  the  FEA  conclude 
ed  that  exception  relief  should  be  graijted 
and  that  Porter  should  be  permitted  to  sell 
42.52  percent  of  the  crude  oil  produced  from 
the  I/ease  at  upper  tier  ceiling  prices  for  the 
benefit  of  the  working  Interest  owners. 

Rock    Inland    Refining    Corp.:    Indianapolis, 
Ind.:  FEE-3209:  Crude  oil  : 

Rack  Island  Refining  Corporation  (Roclt 
Islahd )  filed  an  Application  for  Exception 
from  the  provisions  of  10  CFR  211.67  (th* 
Old  Oil  Entitlemnets  Program)  in  which  It 
requested  that  the  exception  relief  granted 
to  the  iirm  on  September  10,  1976  be  ex- 
tended for  an  additional  period  of  time.  Rock 
Island  Ref.  Corp.,  4  FEA  Par.  83.086  (Sep- 
tember 10,  1976).  In  the  September  10  Deci- 
sioii,  the  PEA  determined  that  exception  re- 
lief' should  be  granted  to  Rock  Island  which 
reduced  Its  obligation  to  purchase  entitle* 
ments  during  the  six  month  period  ending 
November  30,  1976.  That  determination  was 
based  on  an  application  of  the  standards  for 
exception  relief  from  the  Entitlements  Pro- 
gratn  set  forth  In  Beacon  Oil  Co..  3  FEA  Par. 
83,209  (June  8,  1976);  and  Delta  Refining 
Co,  2  FEA  Par.  83,276  (September  11,  1975), 
to  projections  which  Rook  Island  submitted 
as  to  Its  financial  results  and  position  under 
the  Entitlements  Program  during  the  period 
April  1  through  November  30.  1976.  In  the 
present  proceeding  Hock  Island  submitted 
actual  financial  data  to  replace  certain  of  the 
projections  which  It  previously  furnished. 
In  applying  the  standards  for  exception  re- 
llel  set  forth  In  Beacon  and  Delta  to  Rock 
Island's  current  financial  data  the  FEA  de- 
terinined  that  even  without  further  excep- 
tion relief  from  the  Entitlements  Program, 
the  profit  margin  which  Rock  Island  will  at- 
tafci  during  the  April  1  through  November 
30,  1976  period  will  exceed  the  profit  margin 
which  the  firm  realized  during  its  historical 
fiscal  years  1968  through  1974.  Since  the 
Beacon  and  Delta  standards  were  designed 
to  prevent  the  purchase  requirements  of  the 
EntUtmente  Program  from  Impairing  a  small 
refiner's  ability  to  operate  at  levels  that  are 
betow  Its  historical  performance  and  tlie 
fiOanclal  data  which  Rock  Island  submitted 
indicated  that  this  situation  would  not  oe- 
ci^    In    the   absence   of   fvirther   exception 


relief,  the  firm's  application  tat  additional 
exception  relief  from  tbe  Bntltlements  Pro- 
gram was  denied. 

San   Joaquin   Refining   Co.;   Oildale,   Calif.; 
FEE-3240;  Crude  oil 

San  Joaquin  Refining  Company  (San  Joa- 
quin)   filed    an    Application   for    Exception 
from  the  provisions  of   10  CFR  211.67    (the 
Old   OU    Entitlements   Program)    which,    if 
granted,  would  result  In  an  extension  of  the 
exception   relief    which    the   FEA   (»-lginally 
granted   to   San  Joaquin  on  June   18,    1976 
which  relieved  the  firm  of  Its  obligation  to 
purchase    entitlements    during    the    period 
April  through  September  1976.  San  Joaquin 
Refining   Co.,   3   FEA   Par.   83.234    (Jime    18. 
19'76).   In   support  of  Its  ciurent  exception 
request,    San   Joaquin   submitted    projected 
financial   statements    for    Its    ciurent    fi.sca! 
year    ending   April    30,    1977    and    projected 
monthly  crude  oU  runs  to  stills  and  receipts 
of  old,  new  and  Imported  crude  oU  for  its 
current  fiscal  year.  In  considering  San  Joa- 
quin's request,  the  PEA  determined  that  in 
the  absence  of  exceptlMi  relief,  San  Joaquin 
would  be  required  to  pvirchase  entitlements 
at  a  substantial  cost  commencing  with  the 
month  of  December  1976.  As  a  result  of  the 
projected  entitlements  cost  which  San  Joa- 
quin would  incur  during  Its  current  fiscal 
year,  the  firm's  profit  margin  and  return  on 
invested   capital   would   be   below   historical 
levels.  Under  the  criteria  set  forth  in  Beacon 
Oa  Co..  3  FEA   Par.   83,209    (June  8,   1976)-. 
and   Delta   Refining  Co.,  2  FEA  Par.   83.275 
(September   11,   1976).  an  extension   of  ex- 
ception   relief   was   warranted.    Accordingly, 
the  FEIA  granted  San  Joaquin  tui  exception 
relieving  the  firm  of  its  obligation  to  pur- 
chase   entitlements    valued   Wt    $400,272    per 
month  during  the  six  month  period  Decem- 
ber 1976  through  May  1977  to  account  for  its 
crude  oil  runs  to  stills  and  old  oil  receipts 
during    the    period    October    1976    throiigh 
March  1977.  However,  the  FEA  noted  In  the 
Decision  which  It  Issued  that  the  relief  ap- 
proved to  San  Joaquin  would  be  reevaluated 
if  the  firm  requested  an  extension  of  excen- 
tion  relief  beyond  May.  1977,  and  also  at  the 
conclusion  of  the  firm's  current  fiscal  year 
The  Decision  further  noted  that  an  adjust- 
ment wUl  be  made  and  San  Joaquin  will  be 
required  to  purchase  or  sell  entitlements  if 
It  received  excessive  or  Insufficient  benefits 
In  the  past  because  of  a  discrepancy  between 
the   financial  projections   It  submitted   and 
the  actual  financial  results  which  It  achieves. 

E.    W.    Sauder:    Emporia.    Kans  :    FEE-3090: 
Crude  oil 

E.  W.  Sauder  (Sauder)  fUed  an  Application 
for  Exception  from  the  provisions  of  10  CFR. 
Part  212,  Subpart  D.  which  If  granted,  would 
result  In  the  classification  as  stripper  well 
leases  of  two  properties  which  Bauder  owned 
and  operated  during  the  period  November 
1973  through  December  1976.  In  considering 
Sander's  exception  request,  the  FEA  noted 
that  in  evaluating  requests  for  retroactive  ex- 
ception relief,  the  FEA  has  consistently  held 
that  retroactive  exception  relief  wUl  be 
granted  only  If  an  applicant.  In  addition  to 
satisfying  the  criteria  applicable  to  prospec- 
tive exception  requests,  demonstrates  com- 
pelling reasons  why  retroactive  exception  re- 
lief Is  warranted  or  shows  that  It  would  ex- 
perience an  Irreparable  and  severe  Injury  In 
the  absence  of  retroactive  exception  relief. 
After  considering  the  financial  data  which 
Sauder  submitted,  the  FEA  concluded  that 
Sauder  had  failed  to  satisfy  the  standards 
for  retroactive  exception  relief.  The  FEA 
found  that  Sauder  had  not  established  that 
he  would  experience  a  severe  and  Irrepara- 
ble financial  Injury  sufficient  to  Imminently 
Jeopardize  the  financial  viability  of  his  op- 
erations In  the  absence  of  retroactive  excep- 
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ti";i  relief,  and  accordingly  denied  Sauder's 
exception  request. 

Soiithlaiid  Oil  Co.;  Jackson,  Miss.;  FEE-0J22: 
Crude  oil 

Southland  Oil  Company  (Southland)  filed 
an  Application  for  Exception  from  the- pro - 
viiious  of  10  CFR  211.67  (the  Old  OU  En- 
titlements Program)  which.  If  granted,  would 
result  In  an  extension  of  the  exception  relief 
which  the  FEA  granted  to  the  firm  on  Sep- 
tember 10.  1976.  Southland  Oil  Co..  4  FEA 
Par.  83.087  (September  10,  1976).  In  siippjr: 
of  its  exception  request.  Southland  sub- 
mitted projected  financial  statement:,  for  i;^ 
current  fiscal  year  ending  December  31.  1976 
and  projected  monthly  crude  oil  runs  to  stills 
and  receipts  of  old,  new  and  Imfxjrted  crude 
oil  for  its  current  fiscal  year.  In  considering 
Southland's  exception  request,  the  FEA  de- 
termined that  In  the  absence  of  exception 
relief  the  firm  wovUd  be  required  to  purchase 
entitlements  at  a  substantial  cost  commenc- 
ing with  the  month  of  December  1976.  As  a 
result  of  the  projected  entitlements  cost 
which  Southland  would  incur  during  its  cur- 
rent fiscal  year,  the  firm's  profit  margin  and 
return  on  invested  capital  would  be  below- 
historical  levels.  Under  the  criteria  set  forth 
m  Beacon  Oil  Co.,  3  PEA  Par.  83.209  (June  8, 
1976);  and  Delta  Refining  Co..  2  FEA  Par. 
83,275  (September  11,  1975).  exception  relief 
was  therefore  warranted.  Accordingly,  the 
FEA  granted  Southland  exception  relief  re- 
ducing by  $994,663  per  month  the  firm's  obli- 
gation to  purchase  entitlements  during  the 
six  month  period  December  1976  through  May 
1977  to  account  for  Its  crude  oil  runs  to  stills 
and  old  oU  receipts  during  the  period  October 
1976  through  March  1977.  However,  the  FEA 
noted  in  the  Decision  which  It  Issued  that 
the  relief  approved  to  Southland  would  be 
reevaluated  If  the  firm  requested  an  exten- 
sion of  exception  relief  beyond  May,  1977. 
and  also  at  the  conclusion  of  the  firm's 
current  fiscal  year.  The  Decision  fm-ther 
noted  that  an  adjustment  wUl  be  made  and 
Southland  wUl  be  required  to  purchase  or 
sell  entitlements  If  it  received  excessive  or  in- 
sufficient benefits  In  the  past  because  of  a 
discrepancy  between  the  financial  projections 
it  submitted  and  the  actual  financial  results 
which  It  achieves. 

Standard  Oil  Co.  o/  California;  San  Francisco. 
Calif.;  FBE-3343  {Birch  Creek),  FEE- 
3344  (ZIE  Booster),  FEE-3345  (Calu- 
met), FEE-3346  (Carpinteria) ,  FEE-3347 
{Colonia  Booster),  FEE-3348  •{Cymric), 
FEE-3349  {Greeley  System),  FEB-3350 
(Hagood),  FEE-3351  {Huntinntoyi 
Beach),  FEE-3352  (Indian  Basin),  FEE- 
3353  (Kermit),  FEE-3354  (Laperouse) . 
FEE~3355  {Lisbon  Vttiley) ,  FEE-3356 
{Murphy  Coyote),  FEE-3357  {Reserve- 
No.  Tejon),  FEE-3358  {Red  Wash),  FEE- 
3359  {Sherman),  FEE-3360  {Sivells 
Bend),  FEE-3361  {So.  Coles  Levee). 
FEE-3362  (S.  E.  Marietta),  FEE-3363 
{Stevens  Calidon),  FEE-3364  {Su-anson 
River),  FEE-336S  {Wtlson  Creek),  FEE- 
3366  {Yates);  Natural  gas  liquid  prod- 
ucts 

standard  Oil  Company  of  California 
(SOCAL)  filed  Applications  for  Exception 
from  the  provisions  ot  10  CFR  212.166  which. 
If  granted,  would  permit  the  firm  to  Increase 
the  prices  it  charges  to  reflect  non-product 
cost  Increases  which  the  firm  has  Incurred 
at  24  of  Its  natural  gas  processing  plants. 
In  considering  the  Applications,  the  FEA 
noted  that,  as  a  general  rule,  exception  relief 
will  be  granted  to  any  natural  gas  processor 
which  can  demonstrate  that  the  non-product 
costs  which  It  has  experienced  since  May  1973 
have  Increased  substantially  In  excess  of  the 
•.005  per  gallon  passthrough  fcM-  natural  gas 
liquid  products  which   Is  permitted  imder 


Section  212.165.  The  FEA  found  that  SOC.\L 
has  made  such  a  showing  with  respect  to  21 
of  the  24  plants  and  therefore  granted  SOC.^L 
appropriate  exception  relief  with  respect  to 
those  plants.  However,  the  FEA  denied  excep- 
tion relief  for  the  remaining  three  plants  cv. 
the  grounds  that  the  non-product  cost  ii:- 
creases  experienced  at  those  plants  were  :.c  t 
materially  in  excess  of  $  005  per  e.illon. 

.S    nj.^nd  Rcf.iiinp  Corp  :  Lo^  .Angr'u^^,  Cui:t  : 
FEE-''.234;  Crude  oi: 

.Su!:!ar.d  Refining  Corpor.ition  (S'ai.li'.r.d  i 
filed  an  Application  for  Exception  from  the 
provisions  of  10  CFR  211.67  (the  Old  Oil 
Entitlemeir,?  Progrann  whi-li.  if  p-.-aircd, 
would  result  in  an  extension  o'f  the  exception 
relief  which  the  FEA  originally  granted  to 
Sunland  on  June  14.  1976  which  relieved  the 
firm  of  its  obligation  to  purcha.^e  er.tltle- 
ments  during  the  period  AprU  through  Seo- 
tember  1976.  Sunland  Refining  Co,  3  rt.K 
Par.  83,236  (June  14.  1976).  In  support  of  its 
current  exception  request,  Sunland  sub- 
mitted projected  financial  statements  for  its 
current  fiscal  year  ending  December  31.  1976 
and  projected  monthly  crude  oil  runs  to  stills 
and  receipts  of  old,  new  and  imported  crude 
oil  for  its  current  fiscal  year.  In  considering 
Sunlands  request,  the  FEA  determined  that 
in  the  ab.-ence  of  exception  relief,  Sunland 
would  be  required  to  purchase  entitlements 
at  a  substantial  cost  commencing  with  the 
month  of  December  1976.  As  a  result  of  the 
projected  entitlements  cost  which  Sunland 
would  incur  diu-ing  its  current  fiscal  year,  the 
firm's  profit  margin  and  return  on  invested 
capital  would  be  below  historical  levels. 
Under  the  criteria  set  forth  in  Beacon  Oil  Co., 
3  PEA  Par.  83.209  (June  8,  1976):  and  Delta 
Refining  Co  .  2  FEA  Par.  83,275  (September 
11,  1975),  an  extension  of  exception  relief 
was  warranted.  Accordingly,  the  FEA  granted 
Sunland  an  exception  relieving  the  firm  of  its 
obligation  to  purchase  entitlements  valued  at 
$798,180  per  month  during  the  six  month 
period  December  1976  through  Mav  1977  to 
account  for  Its  crude  oU  runs  to  stUls  and 
old  oil  receipts  during  the  period  October 
1976  throtigh  March  1977.  However,  the  FEA 
noted  in  the  Decision  which  it  issued  that  the 
relief  approved  to  Sunland  would  be  re- 
evaluated If  the  firm  requested  an  extension 
of  exception  relief  beyond  May,  1977,  and  also 
at  the  conclusion  of  the  firm's  current  fiscal 
year.  The  Decision  further  noted  that  an 
adjustment  will  be  made  and  Sunland  wUl  be 
required  to  purchase  or  sell  entitlements  If  it 
received  excessive  or  insufficient  benefits  In 
the  past  because  of  a  discrepancy  between 
the  financial  projections  It  submitted  and  the 
actual  financial  results  which  it  achieves. 

The  Eagle  Oil  Co.:  Columbu.')    Ohio:   FXE- 
3469:  Motor  Gasoline 

On  September  27,  1976,  the  Federal  Energv 
•Administration  granted  an  exception  to  The 
Eagle  Oil  Company  on  the  grounds  that  the 
application  of  the  provisions  of  10  CPR  211.9 
resulted  In  a  serious  hardship  to  the  firm 
The  Eagle  Oil  Co..  4  FEA  Par.  83.121  (Septem- 
ber 27,  1976) .  In  that  Order,  the  Regional  Ad- 
ministrator for  the  FEA,  Region  V,  was 
directed  to  assign  Eagle  a  supplier  or  sup- 
pliers for  the  months  of  November  and  De- 
cember 1976  whose  price  for  motor  gasoline 
was  within  the  range  of  prices  paid  by  major 
marketers  for  such  product  in  Eagle's  mar- 
keting area.  The  Order  specified  that  the 
assigned  supplier(s)  was  to  be  required  to 
furnish  Eagle  with  65  percent  of  Its  base 
period  use  of  motor  gasoline  diu-ing  this 
period.  The  Order  further  provided  that  the 
Regional  Administrator,  upon  receiving  a 
written  request  from  Eagle  for  an  extension 
of  exception  relief  shall  (1)  make  a  deter- 
mination for  any  nK>nth  subsequent  to  De- 
cember 1976  as  to  whether  Eagle  wotild  con- 


ti:  .le  t".  incur  a  serioi;.-^  hard.ship  in  tl'.e 
absence  of  fiuther  exception  relief:  and  (in 
make  a  reoommendation  to  the  Nationr.l 
Office  of  Exceptions  and  Appeals  regardiii,: 
the  r.eed  for  an  additional  assignment  Ba,>^cd 
upon  the  data  which  Eagle  submitted  to  tl.e 
Repi'inal  .Adnnr.lstrator  and  the  reconunen- 
datiun  of  th.e  Regional  .AdniUusirator.  the 
PE.\  deterniined  tliat  adherence  to  tlie  ba-o 
period  supplier  pvuchri.<er  relailon-^hip  wr.n 
respect  to  motor  gasoline  would  continue  t.) 
result  m  a  serious  liard>li!p  to  th.e  firm  A-- 
c.-Tdiiigly.  the  exception  relief  which  l-vi 
previously  been  framed  to  Eai;!e  vv.'^  r-.- 
tended  for  the  montiis  of  Jani-ary.  Ft:.>iu- 
ariv  and  Marc;-.  1977. 

Tic  Perv.inn  Corp:  Ho\ston.    TtiUi     FF' 
S4(>1       [Possum      Kinpdomt .      Fff -'JJ  J 
I  Todd  Rancht  :  Satiiral  Ga^  Liqi.id'^  a-td 
Products 

T'.-.e  Permian  Corporation  i  Permian  >  r.'...d 
Applii-ations  for  Exception  from  the  provi- 
sions of  10  CFR  212  165  which,  if  granted, 
would  permit  Permian  to  increase  the  selling- 
prices  of  natural  gas  liquids  and  natviral  pas 
liquid  products  it  charges  to  reflect  non- 
product  cost  Increases  which  the  firm  ha* 
incurred  at  its  Possum  Kingdom  and  Todd 
Ranch  natural  gas  proceR.slng  plants  In  con- 
sidering the  applications,  the  FEA  noted  that, 
as  a  general  rule,  exception  relief  will  be 
granted  to  any  natural  gas  processor  whiiU 
can  demonstrate  that  the  non -product  costs 
which  it  has  experienced  since  May  1973 
have  increased  substantially  in  excess  of  the 
•  00375  per  gaUon  passthrough  for  natur.il 
gas  liquids  and  the  •  005  per  gallon  pa.';.-- 
through  for  natural  gas  liquid  products 
which  are  permitted  under  Section  212.165 
The  FEA  found  that  Permian  had  made  such, 
a  showing  and  therefore  granted  Permian  ap- 
propriate exception  relief  with  respect  to 
those  two  gas  plants  for  the  period  December 
13,  1976  through  June  30,  1977. 

United  Refining  Co.;  Teias  American  Oil 
Corp.;  Washington.  DC.  FEE-2948:  Crude 
oil;  refined  products 

"nie  United  Refining  Company  (Umted) 
and  Texas  American  Oil  Corporation  (TAOi 
filed  a  Joint  submission  In  which  they  re- 
quested various  types  of  administrative  relief 
In  order  to  facilitate  the  proposed  acquisi- 
tion by  TAO  of  UrUted'8  Osceola  refinery  and 
associated  marketing  operations.  In  the  Deci- 
sion which  It  Issued  the  FEA  noted  that  the 
Mandatory  Petroleum  Allocation  and  Price 
Regulations  are  not  specifically  designed  to 
apply  to  unusual  conditions  arising  from  the 
purchase  and  sale  of  a  refinery.  Consequently, 
the  many  Issues  Involved  In  the  proposed 
transaction  were  consolidated  for  evaluation 
through  the  exceptions  process.  With  respect 
to  the  request  that  various  types  ot  relief  be 
made  retroactive  to  the  effective  date  speci- 
fied in  the  firms'  Purchase  Agreement,  tlie 
FEA  found  that  United  and  TAO  failed  to 
demonstrate  that  they  were  unable  to  nego- 
tiate an  agreement  to  delay  the  effective  date 
of  transfer  vmtU  after  the  FEA  reached  a  de- 
termination on  their  application.  The  FE.\ 
therefore  determined  that  any  relief  in  this 
case  should  be  granted  on  a  prospective  basis 
only.  Based  on  the  material  submitted  bv 
United  and  TAO  and  the  precedents  estab- 
lished In  prior  decisions  Involving  refinery 
acquisitions,  the  FEA  determined  that  TAO 
should  be  pern-Utted  to  compute  its  maximum 
allowable  prices  for  refined  products  by  usinj: 
the  May  15.  1973  prices  which  United  charged 
at  the  Osceola  refinery.  Similarly.  United  was 
required  to  exclude  from  its  calculation  of 
maximum  allowable  prices  the  May  15,  1973 
prices  and  May  1973  ooste  of  the  Osceola 
rehnery.  ITie  FEA  alao  determined  that  a 
portion  of  Unlted's  unrecouped  product  and 
non-product   costs  should   be   allocated    to 


FEDERAL  REGISTEB,   VOL.   42,   NO.    19— fWDAY,   JANUARY  28,    1977 


5416 

TAO  but  that  the  method  of  Bllocation  pro- 
posed by  tb«  firms  ahovUd  be  modified  to 
permit  TAO  to  assume  a  portion  of  Unlted'a 
"banks"  based  on  the  ratio  between  United 's 
gasoline  sales  from  the  Osoeola  refinery 
within  the  twelve  month  period  Immediately 
preceding  the  acquisition  and  Unlted's  total 
gasoline  sales  in  that  period. 

In  considering  the  firm's  proposed  treat- 
ment of  the  revenues  Involved  In  the  pur- 
chase and  sale  of  the  Osceola  product  Inven- 
tories, the  FEA  found  that  the  method  pre- 
scribed in  the  firms'  Purchase  Agreement 
would  permit  United  to  receive  a  price  from 
TAO  which  could  Include  a  margin  in  excess 
of  Unlted's  lald-ln  cost  of  the  Inventories 
and  that,  contrary  to  the  Intent  of  the  Emer- 
gency Petroleum  Allocation  Act.  this  method 
could  result  in  a  double  recovery  of  costs 
which  could  be  reflected  In  Increased  prices 
to  TAO's  customers.  The  FEA  therefore  ap- 
proved exception  relief  which  permitted  the 
transfer  from  United  to  TAO  of  aU  product 
and  non-product  costs  incurred  at  the  Osce- 
ola refinery  In  the  month  preceding  the  re- 
finery sale,  and  required  United  to  exclude 
thoee  coets  from  its  calculations  for  purposes 
of  SecUon  212.93.  The  FEA  also  granted 
United  an  exception  from  the  equal  njfpU- 
eatlon  rule  with  respect  to  the  revenues  It 
receives  from  the  sale  of  the  Osceola  taven- 
tones  to  TAO. 

With  respect  to  the  Issues  presented  by  the 
firms  Involving  the  allocation  of  refined  prod- 
ucts, the  FEA  determined  that  In  order  to 
avoid  a  disruption  In  the  Osceola  refinery  op- 
erations and  supply  dislocations  to  purcbas- 
ers  of  refined  products  from  the  refinery:  (1) 
United  shoxild  be  permitted  to  sell  the  Os- 
oeola product  Inventories  to  TAO  without 
Including  them  In  its  allocable  supply;  (U) 
Unlted's  base  period  relationships  with  pur- 
ebmsers  of  products  refined  at  the  Osceola  re- 
finery should  be  terminated  and  TAO  should 
b©  assigned  to  supply  those  purchasers;  and 
(111)  Unlted's  rights  to  purchase  refined  prod- 
ucts from  its  base  period  suppliers  should  be 
transferred  to  TAO.  In  addition,  the  FEA  con- 
cluded that  TAO  should  be  permitted  to  par- 
tlclp«te  Immediately  In  the  Old  Oil  Kntltle- 
ments  Program  by  beginning  to  earn  entitle- 
ments with  respect  to  the  crude  oil  runs  and 
receipts  at  the  Osceola  refinery  during  the 
month  m  which  the  refinery  acquisition  is 
eonsunmiated  or  the  month  in  which  this  De- 
elslon  and  Order  is  issued,  whichever  Is  later. 
However,  In  order  to  avoid  windfall  benefits 
to  United  or  price  distortions  in  the  selling 
prices  charged  to  the  customers  of  the  Os- 
ceola refinery.  United  was  required  to  remit 
to  TAO  the  revenues  which  It  receives  from 
the  sale  of  entitlements  with  re^>ect  to  the 
Osceola  facility  during  the  two  months  prior 
to  the  time  TAO  begins  earning  entitlements. 
Consequently,  the  firms'  submission  was 
granted  in  part  and  denied  In  part. 

Warrior  Asphalt  Co.;  of  Alabama,  Inc.:  Tus- 
caloosa, Ala.;  FEE-32Z4;  Crude  Oil 

Warrior  Asphalt  Company  of  Alabama,  Inc. 
(Warrior)  filed  an  Application  for  Exception 
from  the  provisions  of  10  CFR  211.87  (the  Old 
Oil  Entitlements  Program)  in  which  it  re- 
quested that  the  exception  relief  granted  to 
the  firm  on  June  17,  1976  be  extended  for  an 
additional  period  of  time.  Warrior  Aiphalt 
Co.  of  Alabama,  Inc.,  3  FEA  Par.  83,237  (June 
17.  1976) .  In  the  June  Decision,  the  FEA  de- 
termined that  in  order  to  alleviate  the  serloxis 
hardship  which  Warrior  would  experience  as 
a  consequence  of  the  Entitlements  Program^ 
exception  relief  should  be  extended  which 
would  relieve  the  firm  of  any  obligation  to 
purchase  entitlements  during  the  months  of 
June  through  November  1978.  In  considering 
Warrlw's  request  for  extension  of  exception 
relief,  the  FSA  applied  the  criteria  set  tartti 
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In  Beacon  Oil  Co.,  3  FEA  Par.  83,309  (June  I, 
igrre) ;  and  Delta  Re}.  Co.,  2  FEA  Par.  83.275 
(September  11,  1976) ,  to  the  Warrior  submla- 
sion.  Based  on  the  financial  data  which  War- 
roAr  furnished,  the  FEA  determined  that  even 
In  the  absence  of  further  exception  reUef, 
Wlarrolr  would  realize  a  profit  margin  In  Its 
current  fiscal  yesa-  which  exceeds  Its  hlstorl- 
caa  profit  margin.  The  FEA  therefore  con- 
cluded that  Warrior  failed  to  demonstrate 
that  the  application  to  It  of  the  provisions  of 
Section  211.67  results  In  a  serious  hardship  or 
gKws  Inequity.  Accordingly,  the  exception  re- 
quest was  denied. 

Young    Refining    Corp.:    Doiiglasville.    Ga.: 
FEE-3258;  Crude  Oil 

Young  Refining  Corporation  (Young)  filed 
an  Application  for  Exception  from  the  provi- 
sions of  10  CPR  211.67  (the  Old  Oil  Entitle- 
ments  Program)    which.   If   granted,   would 
result  In  an  extension  of  the  exception  relief 
wlilch  the  FEA  originally  granted  to  the  firm 
on  July  18.  1976.  Young  Refining  Co.,  3  FBA 
Par.  83.239  (July  18,  1976) .  In  support  of  Its 
exception  request.  Young  submitted  project- 
ed financial  statements  for  its  current  fiscal 
year  ending  March  31,   1977  and  projected 
monthly  crude  oil  runs  to  stills  and  receipts 
ot  old,  new  and  imported  crude  oil  for  its  cur- 
rent fiscal  year.  In  considering  Young's  ex- 
ception request  the  FEA  determined  that  as  a 
result  of  Young's  crude  oil  runs  and  receipts 
during  the  current  fiscal  year,  the  firm  would 
be  reqiilred  to  purchase  entitlements  at  a 
substantial  cost  commencing  with  the  month 
0*  December  1976.  As  a  result  of  the  pro- 
jected entitlements  cost  which  Young  would 
incur  during  its  current  fiscal  year,  the  firm's 
profit  margin  and  retiun  on  invested  capital 
would  be  below  historical  levels.  Based  on  ttie 
material  which  Young  submitted,  a  further 
determination  was  made  that  exception  relief 
also    appeared    appropriate    for    the    Initial 
months  of  the  firm's  1978  fiscal  year  begin- 
ning on  April  1,  1977.  Under  the  criteria  set 
Ibrth  In  Beacon  Oil  Co.,  3  PEA  Par.  83,209 
(June  8,    1976) ;    and  Delta  Refining  Co.,  2 
FEA  Par.  83,275  (September  11,  1975),  exer- 
tion relief  was  therefore  warranted.  Accord - 
tngly,  the  FEA  granted  Young's  Application 
for  Exception  relieving  the  firm  of  any  obli- 
gation to  purchase  entitlements  during  the 
six-month    period    December    1976    through 
-  May  1977  to  account  for  its  crude  oil  runs  to 
stills  and  old  oU  receipts  dtiring  the  pterlod 
October  1976  through  March  19T7.  However, 
the  FEA  noted  In  the  Decision  which  it  Is- 
sued that  the  relief  approved  to  Young  would 
be  reevaluated  if  the  firm  requested  an  exten- 
sion of  exception  relief  beyond  May  1977,  and 
also  at  the  conclusion  of  the  firm's  current 
fiscal  year.  Ilie  Decision  further  noted  that 
an  adjustment  will  be  made  and  Young  will 
be  required  to  purchase  or  sell  addltiosal 
entitlements  it  It  received  excessive  or  insuf- 
ficient benefits  in  the  past  because  of  a  dis- 
crepancy between  the  financial  projectiona  it 
submitted   and  the  actual  financial  results 
Which  it  achieves. 

Reqttests  for  Stat 

Ineico   Oil    Co.;    Houston,    Tex.;    FES-34S6: 
Crude  Oil 

The  Inexco  OU  CJompany  filed  an  Appli- 
cation Jor  Stay  of  the  provisions  of  10  CFR 
212.131(a)(3)  which  require  a  producer  of 
crude  oil  from  an  unitized  property  to  make 
certain  written  certifications  to  purchasers 
of  crude  oil  from  that  property  by  Novem- 
ber 30,  1976.  Inexco  requested  a  stay  of  the 
certification  requirement  with  respect  to 
the  crude  oil  it  produces  and  sells  from  uni- 
tized properties  In  the  Redell  Field  in  Lou- 
isiana, the  Hlligbt  Field  in  Wyoming,  and 
the  Brandon  Field  in  Colorado  pending  a 
determination  on  the  firm's  ■  application  for 


Exception  from  Section  212.131(a)(3).  In 
considering  the  stay  request,  the  FEA  found 
that  each  of  Inexco's  unitized  properties  in 
the  Redell,  miight,  and  Brandon  Fields  has 
an  effective  date  of  unitization  prior  to  Au- 
gust 29.  1974.  Accordingly,  under  a  literal 
reading  of  the  FEA  Regulations,  the  prop- 
erties would  have  a  unit  base  production 
control  level  (unit  BPCL)  of  zero — a  result 
which  was  cleftrly  not  Intended  by  the  FEA 
when  it  promulgated  Section  212.75  which 
provides  for  the  determination  of  upper  tier 
crude  oil  from  unitized  properties.  In  view 
of  the  substantial  difficulty  of  correctly  ap- 
plying the  definition  of  unit  BPCL  to  Inex- 
co's unitized  properties  In  these  three  fields, 
the  PEA  determined  that  the  certification 
requirement  should  be  stayed  with  respect 
to  those  properties  pending  clarification  of 
the  manner  in  which  Section  212.75  applies 
under  the  factual  circumstances  presented 
In  this  case. 

Minnesota    Gas    Co.;    Minneapolis,    Minn.; 
FES-1071;  Propane 

Minnesota  Gas  Company  (Mlnnegasco) 
requested  that  a  Remedial  Order  which  had 
been  issued  to  the  firm  on  November  24,  1976 
be  stayed  pending  a  final  determination  of 
the  firm's  Appeal  from  that  Order.  The  Re- 
medial Order  determined  that  Mlnnegasco 
had  sold  propane  to  its  retail  customers  at 
prices  which  exceeded  the  maximum  per- 
missible price  levels  specified  In  10  CFR 
212.93  and  directed  the  firm  to  (1)  compile 
cvistomer,  sales  and  price  data  for  the  audit 
period  and  for  the  period  November  1974 
to  the  date  of  issuance  of  the  Order,  (11) 
refund  »97,397.91  plus  Interest  to  certain 
retail  propane  cxistomers,  and  (111)  compute 
Its  maximum  lawful  selling  price  In  accord- 
ance with  the  guidelines  provided  In  the 
Order  for  all  future  retail  sales  of  propane. 
On  the  basis  of  the  principles  previously 
established  in  General  Crude  Oil  Co.,  3  FEA 
Par.  85,040  (June  25,  1976),  modified,  3 
FEA  Par.  85.040  (July  8,  1976^,  the  FEA  con- 
cluded that  a  stay  should  be  granted  to 
Mlnnegasco  with  regard  to  the  refund  and 
data  compilation  provisions  of  the  Remedial 
Order.  The  FEA  further  concluded,  however, 
that.  In  accordance  with  the  considerations 
discussed  tn  General  Crude,  the  stay  should 
be  conditioned  upon  Mlnnegasco's  estab- 
lishment of  an  escrow  account  into  which  it 
is  required  to  place  the  amount  of  the  re- 
funds contemplated  by  the  Remedial  Order. 
The  provision  of  the  Remedial  Order  which 
requires  Mlnnegasco  Immediately  to  reduce 
Its  current  selling  prices  to  law;ful  levels 
was  not  stayed  since  Mlnnegasco  did  not 
claim  that  this  provision  would  be  inordi- 
nately difficult  to  comply  with  or  that  it 
would  cause  Irreparable  and  severe  injury 
to  the  firm. 

StrPPLEMENT.M,    ORDEB 

Pasco.  Inc.,  New  York,  N.Y.:  FEX-0092:  Crude 
Oil 
On  June  18,  1976,  Pasco,  Inc.  (Pasco)  was 
granted  an  exception  from  the  provisions  of 
10  CFR  211.67  which  reduced  the  firm's  en- 
titlement purchase  obligation  for  the  period 
April   through   September   1976.   Pasco,  Inc., 

3  FEA  Par.  83,232  (June  18,  1976).  However, 
following  Pasco's  sale  on  July  1,  1976  of  Its 
entire  refining  and  marketing  operations,  the 
FEA  revoked  the  exception  relief  extended  in 
the  June  18  Order  with  respect  to  the  months 
following  the  firm's  divestiture.  Pasco.  Inc., 

4  rm^P&i.  87,006  (August  11.  1976).  On  De- 
cember 1,  1976,  Pasco  requested  that  the  FEA 
review  the  exception  relief  from  the  Entitle- 
ments Program  provided  to  the  firm  In  1970 
BO  that  Pasco  could  account  for  any  obliga- 
tion arising  from  that  review  In  Its  pending 
liquidation  proceeding-  In  its  review,  the  FEA 
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determined  that  Pasco  had  received  a  greater 
measure  of  relief  than  was  necessary  to  en- 
able the  firm  to  attain  its  historical  profit 
margin  for  the  appropriate  portion  of  Its 
1976  fiscal  year.  Pasco  was  therefore  required 
to  purchase  entitlements  to  offset  the  exces- 
sive exception  relief  which  it  had  obtained. 

Dismissals 

The  following  submissions  were  dismissed 
following  a  statement  by  the  applicant  indi- 
cating- that  the  relief  requested  was  no  longer 
needed: 

Marion  Corp.:  Wash.,  DC;  FEA-1010 
Molloy    Manufacturing   Co.;    Eraser,    Mich.: 
FEE-3387 

Tlie  following  submissions  were  dismissed 
on  the  grounds  that  alternative  regulatory 
procedures  existed  under  which  relief  might 
be  obtamed: 

Petrochemical   Energy    Grovp.    Wa^'i  ,    DC: 
FEA-1037 

Western  Stations:  Portland.  Oreo.;  FSG-0032 

The  following  submissions  were  dismissed 
on  the  grounds  that  the  reauests  are  now 
moot. 

Great  Atlantic  *  Pacific  Aeroplane  Co.,  Van 
Nuys,  Calif.;  FBB-3S18.  FBE-3S19 

Ck>ples  of  the  full  text  of  these  Deci- 
sions and  Orders  are  available  In  the 
Public  Docket  Room  of  the  Office  of  Pri- 
vate Grievances  and  Redress.  Room 
B-120.  2000  M  Street.  NW..  Washington, 
D.C.  20461.  Monday  through  Friday,  be- 
tween the  hours  of  1  p.ni.  and  5  pjn., 
e.s.t.,  except  Federal  holidays.  They  are 
also  available  in  Energy  Management: 
Federal  Energy  Guidelines,  a  commer- 
cially published  loose  leaf  reporter  sys- 
tem. 

David  G.  Wilson, 
Acting  General  Counsel. 

January  24, 1977. 
(FR  Doc.77-2756  Filed  1-25-77;  9: 43  am] 

FEDERAL  MARITIME  COMMISSION 

COMBr  LINE  AND  TECOMAR,  S.A. 

Agreement  Filed 

Notice  is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733.  75  Stat.  763.  46 
U.S.C.  814). 

Interested  parties  may  inspect  and  ob- 
tain a  copy  of  the  agreement  at  the 
Washington  office  of  the  F^eral  Marl- 
time  Cc«nmlssion,  1100  L  Street,  N.W., 
Room  10126;  ot  may  Inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  Louisiana,  San 
Francisco,  California  and  San  Juan, 
Puerto  Rico.  Comments  on  such  agree- 
ments, Including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed- 
eral Maritime  Commission.  Washington. 
D.C.  20573.  on  or  before  February  17, 
1977.  Any  person  desiring  a  hearing  on 
the  prop>osed  agreement  shall  provide  a 
clear  and  concise  statement  of  the  mat- 
ters upon  which  they  desire  to  adduce 
evidence.  An  allegatlOD  of  discrimina- 
tion or  unfairness  shall  be  accompanied 
by  a  statement  describing  the  discrimi- 
nation or  unfairness  with  particularity.  It 


a  \lolation  of  the  Act  or  detriment  to 
the  commerce  of  the  United  States  is  al- 
leged, the  statement  shall  set  forth  wiUi 
partlculaiity  the  acts  and  circumstances 
said  to  cOTistltute  such  violation  or  detri- 
ment to  commerce. 

A  copy  of  any  such  statement  sho'^ld 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

COMBI  LINE   AND  TECOMAR    S.A 
Notice  of  agreement  filed  by: 

Ralph  Rugan.  Jr..  Blehi  &  Company.  Inc. 
416  Common  Street.  New  Orleans.  Loui- 
siana 70130. 

Agreement  No.  10279  among  the  above- 
named  parties  is  an  equipment  inter- 
change agreement  applicable  to  the  serv- 
ices of  the  psirties  between  the  United 
States  and  Mexico. 

Dated:  Januarj-  24.  1977. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hdrnky, 
Secretary. 

[FR  Doc.77-2880  Filed  l-27-77;8:46  am] 

FEDERAL  POWER  COMMISSION 

[Doclcet  No.  CP77-1261 

COLUMBIA  GAS  TRANSMISSION  CORP. 

Order  Authorizing  Limited  Term 
Importation  of  Natural  Gas 

January  18,  1977. 

On  January  18,  1977,  Columbia  Gas 
Transmisslcm  Corporatic«i  (Columbia) 
filed  in  Docket  No.  CP77-126  an  appli- 
cation pursuant  to  Section  3  of  the  Na- 
tural Gas  Act  for  authorization  to  Im- 
port natural  gas  from  Canada  to  the 
United  States  for  a  sixty-day  term  for 
use  In  its  general  system  supply  to  meet 
the  needs  of  Its  customers,  sdl  as  more 
fully  set  forth  In  the  application. 

Columbia  proposes  to  Import  250,000 
Mcf  of  gas  per  day  from  Canada  for  a 
sixty-day  period  to  be  purchased  from 
TransCanada  Pipelines.  Ltd.  (Traxis- 
Canada) ,  and  delivered  by  TransCanada 
to  Great  Lakes  Gas  Transmissicm  Com- 
pany (Great  Lakes)  through  existing  au- 
thorized facilities  at  the  international 
boundary  at  Emerson,  Manitoba  for  the 
account  of  Columbia. 

Great  Lakes  will  transport  and  deliver 
this  gas  to  Michigan  Wisconsin  Pipe  Line 
Company  (Mlch-Wisc)  at  Crystal  Palls, 
Michigan.  The  arrangements  for  the  re- 
maining transportation  and  displace- 
ment of  gas  have  not  been  finalized  ac- 
cording to  Columbia:  however.  It  Is  ten- 
tatively contemplated  that  Mlch-Wisc 
would  redeliver  195,000  Mcf  of  gas  per 
day  to  Columbia  Gulf  Transml^lon 
Company  (Columbia  Gulf),  an  affiliate 
of  Columbia,  at  various  points  of  inter- 
section between  IiCch-Wlsc  and  Colum- 
bia Gulf  In  Louisiana  offshore  and  on- 
shore. The  remaining  55,000  Mcf  per  day 
would  be  delivered  by  Mlch-Wisc  to  Na- 
tural Gas  Pipeline  Company  of  America 
(Natural)    at   an   intersection   between 


tl.a-e  two  systems,  and  Natural  would  re- 
deli\  er  an  equival«it  v^ume  to  Columbia 
Gulf  til  Erath.  Louisiana  Columbia  GiiU 
would  deliver  all  volumes  of  gas  under 
thLs  arrangement  to  Columbia's  existine 
facilities  in  Kentucky. 

Columbia  propose.s  to  purchase  the 
subject  ga.s  from  Tran.'sC^nada  at  a 
price  of  SI. 94  per  Mcf.  the  establishea 
Canadian  export  price,  with  the  po-^si- 
bility  of  an  additional  payment  of  up  to 
25  cents  per  Mcf  to  Tran.^Canada  for 
reimbursement  of  expenses  Incurred  by 
it  and  or  its  customers  for  additional 
compression  or  storage  operations  nec- 
essary to  accommodate  the  proposed 
sale.  No  contract  for  this  purchase  wa^ 
submitted  with  the  application  by  Co- 
lumbia pursuant  to  Section  153.4  of  the 
Commission's  Regulations  nor  has  the 
National  Energy  Board  of  Canada 
(NEB)  issued  an  export  license  for  such 
Ras.  In  view  of  the  emergency  to  be  ad- 
dressed, we  will  waive  this  requirement; 
however,  the  authorization  herein  grant- 
ed will  be  ccmdltioned  upon  the  filing  of 
such  contract  as  required  by  Section 
153.8  of  our  Regulations.  C^>lumbla  states 
that  the  NEB  will  permit  such  exporta- 
tion of  gas  but  may  require  a  pay-back 
of  this  gas  to  TransCanada  between  1980 
and  1985,  inclusive.  In  the  event  there 
is  a  shortage  of  Canadian  gas  to  fulfill 
contractul  c<Mnmltments  imder  present 
export  licenses  Issued  by  the  NEB. 

In  its  authorization,  Columbia  asserts 
that  prwnpt  auttiorizaUon  of  this  Um- 
ited  term  Importation  and  purchase  is 
urgently  needed  to  assist  in  mitigating 
the  unprecedented  emergency  gas  supply 
situation  over  Its  system.  C(^umbia  de- 
scribes its  supply  situation  as  follows;  it 
has  experienced  unusually  cold  weather 
throughout  the  197ft-1977  heating  season 
to  date  as  determined  by  heating  degree 
days  deficiency  (DDD) .  During  the  last 

16  days  of  October,  Columbia's  system 
experienced  weather  91  percent  colder 
than  normal.  TTie  months  of  November 
and  December  1976  were  35  percent  and 

17  percent  colder  than  normal.  This 
trend  has  continued  during  the  month  of 
January.'  On  November  1.  1976.  Colum- 
bia imposed  a  curtailment  level  of  210 
Bcf  which  eqimtes  to  a  curtailment  of  63 
percent  of  Priority  2  of  Columbia's  3- 
priority  plan.  Due  to  the  cold  winter 
weather,  on  January  1.  1977,  this  level 
was  increased  to  70  percent  of  Priority  2 
for  the  remaining  3  winter  months.  Co- 
lumbia furthermore  indicates  that  it  is 
experiencing  a  dramatic  drawdown  of 
storage  volume  which  reduces  tiie 
amount  of  gas  that  can  be  withdrawn 
from  storage  on  any  given  day  during  the 
remainder  of  the  winter.  Columbia  ex- 
pects subsequent  to  February  1.  1977.  for 
the  remainder  of  the  winter  daUy  defi- 
ciencies of  up  to  1,100.000  Mcf  of  gas 
under  the  optimistic  forecast  of  normal 
weather  and  a  projected  flowing  gas  sup- 
ply based  upon  historical  temperatures. 


'The  months  of  October  and  November 
were  the  coldest  experiences  on  Columbia's 
system  in  30  years,  and  December  was  the 
fifth   coldest  In  SO  years. 
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CMumfala's  best  estimate  of  additioiMJ 
gas  vlkleh  might  be  iiurcliascd  thte  win- 
ter from  tbe  Intrastate  market  Is  10  Bcf . 

Tbe  Commission  Is  cognisant  of  tlM 
uniweecdented  cold  weather  which  has 
affected  the  eastern  and  southern  por- 
tkms  of  the  country  including  Columbia's 
senlce  region.  On  January  14,  1977.  In 
the  order  Issued  bx  Docket  No.  CP77-116, 
Houston  Pipeline  Company,  we  noted 
that  numerous  natural  gas  pipelines  are 
now  facing,  or  shortly  will  face,  natural 
gas  supply  shortfalls  to  meet  high  prior- 
ity loctds  and  that  emergency  measures 
are  needed  to  cope  with  this  situation 
(mimeo  p.  2) .  The  appUcatlcn  by  Colum- 
bia for  a  limited  term  authorization 
herein  clearly  demonstrates  that  addl- 
ticmal  gas  Is  needed  to  assist  Columbia 
In  maintaining  Its  ability  to  render  nat- 
ural gas  service  to  its  customers.  The 
commission  reaches  no  conclusion  as  to 
the  need  of  Colimibla  relative  to  other 
pipelines.  Viewed  in  the  context  of  Co- 
lumbia's needs  alone,  we  ^all  grant  au- 
thorization for  the  proposed  Importation 
to  the  extent  possible.  The  public  interest 
requires  that  the  authorization  here 
Issued  be  conditioned  to  allow  a  subse- 
quent evaluation  of  the  relative  needs 
and  appropriate  response  thereto.  This 
authorization  will  be  granted  under  the 
broad  powers  conferred  upon  the  Com- 
mission by  Sections  3  and  18  of  the  Nat- 
ural Oas  Act.  Public  Service  Commiaaion 
of  the  State  of  New  York  v.  FPC.  327  P. 
2d  893.  Niagara  Mohawk  Power  Corpo- 
ration V.  FPC.  379  P.  2d  163  (D.C.  Ctr. 
1967). 

At  a  healing  held  on  January  18, 1977, 
the  Commission  on  its  own  motion  re- 
ceived and  made  a  part  of  the  record  In 
this  proceeding  all  evidence,  Including 
the  application  submitted  in  support  of 
the  authorization  sought  herein,  and 
upon  consideration  of  the  record, 

Tlie  Commission  finds: 

(1)  A  natural  gas  supply  emergency 
situation  exists  on  the  Columbia  Oas 
Transmission  Corporation  system  which 
has  substantially  diminished  Columbia's 
ability  to  render  natural  gas  service  to  its 
high  priority  customers. 

(2)  Approval  of  the  proposed  Impor- 
tation of  gas  by  Colimibla  will  materially 
assist  to  helping  to  alleviate  curtailment 
of  high  priority  customers  and  Is  consist- 
ent with  the  public  Interest. 

(3)  It  is  necessary  and  appropriate  for 
fhe  purposes  of  the  Natural  Gas  Act  and 
the  Commission's  Regulations  there- 
under to  waive  the  Commission's  Regu- 
lations as  hereinafter  provided. 

Tlie  Commission  orders : 

(A)  Coliunbla  Gas  Transmission  Cor- 
poration is  herein  authorized  to  com- 
mence the  importation  of  250,000  Mcf  of 
natural  gas  per  day  from  Canada  for  a 
sixty-day  period,  as  hereinbefore  de- 
scribed and  as  more  fully  described  In 
the  application  in  Docket  No.  CP77-126, 
upon  the  terms  and  conditions  outlined 
below. 

(B)  The  authorization  hereinabove 
granted  Is  conditioned  upon  Trans- 
Canada  Pipelines,  Ltd.'s  receiving  appro- 
priate authorization  from  the  National 
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Aiergy  Board  of  Canada  for  the  expor- 
tation of  natural  gas  f  ran  Canada. 

(C)  Hie  gas  imported  under  the  sub- 
ject arrangement  shall  not  be  used  to 
displace  alternate  fuel  capability  or  cause 
other  gas  to  displace  alternate  fuel  capar 
bOlty. 

(D)  Columbia  shall  file  within  10  days 
after  the  Initial  importation  of  gas  herein 
Its  contract  for  the  purchase  of  such  gas 
with  TransCanada  and  any  other  coor 
tracts  which  are  designed  to  effectuate 
Uie  transportation  of  the  imported  gas  to 
Its  Intended  market. 

(E)  It  could  become  necessary  for  Co- 
Itunbia  to  sell  this  Imported  gas.  as  di- 
rected by  the  Commission,  to  pipelines 
with  a  greater  need  to  protect  high  pri- 
ority tisers.  This  order  is  conditioned  to 
allow  a  subsequent  evaluation  of  the  rel- 
ative needs  of  Columbia  and  other  nor 
tsral  gas  pipelines  to  the  subject  gas 
and  appropriate  action  by  the  Commis- 
sion relative  thereto. 

(F)  Pursuant  to  the  provisions  of  Sec- 
tk>n  1.7  of  the  Commission's  Rules  of 
practice  and  Procedure,  the  following 
sections  of  the  Commission's  Regula- 
tltxis  are  hereby  waived  to  facilitate  is- 
suance of  this  order:  Sectl(Hi  2.1  of  the 
Commission's  General  Policy  and  Inter- 
pretations and  Section  153.4  of  the  Com- 
mission's Regulations  under  the  Natural 
Oas  Act. 

[FR  Doc.77-2812  Piled  l-27-77;8:45  am) 


GAS  POLICY  ADVISORY  COUNCIL 

Meeting  Agenda 

Supply-Technical  Advisory  Ta^ 
Porce-Sjmtheslzed  Gaseous  Hydrocar- 
bon Fuels,  Conference  Room  5200,  Fed- 
eral Power  Commission.  Union  Center 
Flaza  Building.  825  North  Capitol  Street, 
NK.  Washington.  D.C.  20426,  Februai^r 
15.  1977.  9:30  ajn.  Presiding:  Mr.  Wil- 
liam J.  McCabe,  FPC  Coordinating  Rep- 
resentative and  Secretary,  Gas  Policy 
Advisory  Council. 

1.  Call  to  Order  and  Introductory  Re- 
marks, Mr.  William  J.  McCabe. 

2.  Remarks  by  Chairman  and  Vice 
Chairman,  Dr.  Alan  G.  Fletcher,  Mr. 
Oharles  W.  Margolf. 

^3.  Working  Session — Subgroup  II:  Sit- 
ing and  Environment,  Mr.  Charles  W. 
Margolf: 

(a)  Review  of  circulated  draft  reports. 

(b)  Prepare  draft  reports  for  indu- 
slon  in  final  report. 

,4.  Review  of  Economic  Study.  Dr. 
James  J.  Harris. 

5.  Other  Business. 

6.  Adjournment,  Mr.  William  J. 
McCabe. 

This  meeting  is  open  to  the  public. 
Any  mterested  person  may  attend,  ap- 
pear before,  or  file  statements  with  the 
Committee — which  statements,  If  In 
written  form,  may  be  filed  before  or 
after  the  meeting  or  If  oral,  at  the  time 
and  In  the  manner  permitted  by  the 
Committee. 

Kenneth  F.  Plttmb, 
Secretary. 

|PR  Doc.77-3001  PUeO  1-26-77:3:66  pm) 


lEIocket  No.  CP77-12i } 

NATtlRAL  GAS  nPEUME  CO.  OF  AMERICA 
AND  UNITED  GAS  PIPE  LINE  CO. 

Application 

jAiroAKT  21,  1977. 

Take  notice  that  cm  January  10,  1977, 
Natural  Oas  Pipeline  Company  of 
America  (Natural) ,  122  South  TtftpHigan 
Avenue.  Chicago.  Illinois  60603.  and 
United  Oas  Pipe  Line  Company 
(United),  700  Milam  Street.  Houston. 
Texas  77001.  filed  In  Docket  No.  CP77- 
121  a  joint  application  pursuant  to  Sec- 
tion 7(c)  of  the  Natiiral  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Natural  and  United 
to  exchange  up  to  1,000  Mcf  of  natural 
gas  per  day,  and  to  retain  In  place  and 
operate  facilities  required  to  implement 
the  exchange,  all  as  more  fully  set  forth 
In  the  application  which  Is  on  file  with 
the  Commission  and  (^len  to  public 
inspection. 

It  is  stated  that  Natural  and  United 
have  entered  into  an  exchange  agree- 
ment dated  December  13,  1976,  whereby 
Natuural  would  deliver  up  to  1,000  Mcf 
of  natural  gas  per  day  purchased  from 
Wynn  Miller'  in  the  Normanna  Area, 
Bee  County,  Texas,  to  United  at  a  point 
on  its  Bnml-Junctlon  transmission  sys- 
tem in  Section  45,  Hicks  and  Hall 
Cottonfield  Addition,  Bee  Coimty,  Texas 
(Bnmi- Junction  Delivery  Point),  and 
United  would  deliver  eqiiivalent  voliunes 
to  Natural  at  the  outlet  of  Getty  Oil 
Company's  Normanna  Gas  Processing 
Plant,  Bee  County.  Texas  (Normanna 
Redelivery  Point).  Further,  it  is  stated 
that  the  daily  exchange  volimie  is  to  be 
limited  by  United's  supply  at  the  outlet 
of  the  Normanna  Gas  Processing  Plant 
which  is  dependent  upon  United's  field 
"supply. 

The  application  states  that  Natural  has 
constructed  and  is  operating  the  facilities 
necessary  to  connect  and  measure  the 
gas  to  be  delivered  to  United  at  an  ex- 
isting tap  connection  on  United's  pipe- 
line at  the  Bmnl-Junctlon  Delivery 
Point  at  an  estimated  cost  of  $16,825,  and 
commenced  deliveries  to  United  on  De- 
cember 29. 1976,  pursiiant  to  Letter  Order 
of  the  Conmiission  dated  December  21, 
1976.  Natiutil  requests  authorization  to 
retain  these  facilities  for  the  longrterm 
exchange  proposed  herein. 

It  is  stated  that  the  exchange  agree- 
ment is  for  a  primary  period  of  four  years 
from  the  date  of  first  delivery  and  on  a 
month-to-month  basis  thereafter  until 
canceled  by  either  party. 

It  is  asserted  that  the  exchange  agree- 
ment between  Natural  and  United  is  mu- 
tually beneficial  in  that  It  provides  a 
means  for  Natm-al  to  coimect  a  remote 
source  of  gas  supply  Into  its  sj^tem  ob- 
viating the  necessity  to  construct  and 
operate  extensive  and/or  duplicate  fa- 
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>  Wynn  Miller  has  filed  for  a  small  producei 
certificate  pursuant  to  1 167.40(c)  of  tb» 
R^iulatlons  under  tlie  Natural  (Ha  Act  (14 
CFR  167.40(e)).  on  DeoemlMr  20.  1976,  la 
Docket  No.  (?877-19S. 
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cilities,  and  it  enables  United  to  receive 
gas  directly  into  its  transmission  sj'stem 
downstream  of  the  Normanna  Redelivery 
Point.  It  is  also  asserted  that  the  ex- 
change would  have  no  effect  on  any  other 
sales  or  services  now  rendered  nor  would 
there  be  any  change  in  Applicants'  oper- 
ations occasioned  thereby. 

Any4>erson  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
ary 7,  1977,  file  with  the  Federal  Power 
Commission.  Washington.  D.C.  20426,  a 
petition  to  Intervene  or  a  protest  in  ac- 
cordance with  the  requirements  of  the 
Commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFTi  1.8  or  1.10)  and  the  Reg- 
ulations under  the  Natural  Gas  Act  (fS 
CFR  157.10) .  All  protests  fUed  with  the 
Coirmiission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  & 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiulsdlctlon  conferred  upon  the  Fed- 
eral Power  OMnmission  by  Sections  7  and 
15  of  the  Natural  Gas  Act  and  the  Com- 
mission's Rules  of  Practice  and  Proce- 
dure, a  hearing  will  be  held  without  fur- 
ther notice  before  the  Commission  on  this 
application  if  no  petition  to  Intervene  is 
filed  within  the  time  required  herein.  If 
the  Commlssicm  on  Its  own  review  of  the 
matter  finds  that  a  grant  of  the  certifi- 
cate is  required  by  the  public  conven- 
ience and  necessity.  If  a  petition  for 
leave  to  Intervene  is  timely  filed,  or  If  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  fur- 
ther notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wUl  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

-    Kenneth  F.  PLtrMB, 
Secretarp. 

(PR  Doc.77-2809  Piled  1-27-77:8:45  ami 


(Docket  No.  ER77-140) 

PUBLIC  SERVICE  CO.  OF  NEW 
HAMPSHIRE 

Filing  of  Agreement 

January  21. 1977. 

Take  notice  that  Public  Service  Com- 
pany of  New  Hampshire  (PSNH)  on 
January  10,  1977,  tendered  for  filing  as 
an  initial  rate  schedule  a  Transmission 
Contract  with  Taunton,  Massachusetts 
Municipal  Lighting  Plant  (the  Buyer) . 

PSNH  states  that  under  the  Contract, 
PSNH  transmitted  through  its  system 
entitlements  of  power  which  the  Buyer 
will  be  purchasing  from  Vermont  Elec- 
tric Power  Company,  Inc. 

PSNH  requests  that  the  CommisslMi 
waive  the  normal  30-day  notice  require- 
ment and  permit  the  rate  schedule  to  be 
effective  as  of  November  1,  1976. 


According  to  PSNH,  copies  of  the  fil- 
ing were  served  upon  Taunton  Mimici- 
pal  Lighting  Plant  and  the  New  Hamp- 
shire PubUc  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  pe- 
tition to  intervene  or  protest  with  the 
Federal  Power  Commissicwi.  825  North 
Capitol  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  §§  18  and  1.10 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8,  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  February  3,  1977.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
"person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
api^ication  arc  on  file  with  the  Com- 
mission and  are  available  for  public  in- 
spection. 

Kenneth  F.  Plumb. 

Secretary. 
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[Docket  No.  KB77-1411 

PUBLIC  SERVICE  CO.  OF  NEW  HAMPSHIRE 

Filing  of  Agreement 

January  21, 1977. 

Take  notice  that  Public  Service  Com- 
pany of  New  Hampshire  (PSNH)  on 
January  10,  1977,  tendered  for  filing  as 
an  initial  rate  schedule  a  Transmission 
Contract  with  New  Bedford  Gas  and 
Edison  Light  Company   (the  Buyer). 

PSNH  states  that  imder  the  Contract, 
PSNH  transmitted  through  its  system 
entitlements  of  power  which  the  Buyer 
will  be  purchasing  'from  Green  Moun- 
tain Power  CJorporation. 

PSNH  requests  that  the  Commission 
waive  the  normal  30 -day  notice  reqidre- 
ment  and  permit  the  rate  schedule  to  be 
effective  as  of  November  1,  1976. 

According  to  PSNH,  copies  of  this  fil- 
ing were  served  upon  New  Bedford  Gas 
and  Ediscm  Lls^t  C(»npany  and  the  New 
Hampshire  Publk  Utilities  Commission. 

Any  persOTi  desiring  to  be  heard  or  to 
protest  said  a^pUcation  should  file  a  pe- 
tition to  Intervene  or  protest  with  the 
Federal  Power  Commission.  825  North 
Capitol  Street,  N.E.,  Washington.  DC. 
20426,  m  accordance  with  !§  1.8  and 
1.10  of  the  Cwnmlssion's  Rules  of  Prac- 
tice and  Procedure  (18  CFR  1.8,  1.10). 
All  such  petitions  or  protests  should  be 
fHed  on  or  before  February  3,  1977.  Pro- 
tests will  be  considered  by  the  Commis- 
sion In  determining  the  appropriate  ac- 
tion to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the  proceed- 
ing. Any  pers(m  wishing  to  become  a 
party  must  file  a  petition  to  intervene. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

IPR  Doc.77-2811  Piled  1-27-77:8:45  am| 


(Docket  No.  RP74-55, 
SOUTHERN  NATURAL  GAS  CO. 
Order  Approving  Stipulation  and  Agreement 
January   19,   1977. 

On  December  3.  1976,  Southern  Nat- 
ural Gas  Company  (Southern)  filed  a 
proposed  stipulation  and  agreement  in 
the  above-captioned  docket  with  a  motion 
for  approval  of  the  sigreement.  The  pro- 
posed agreement  would  resolve  all  issuer 
xn  this  proceeding.  Southern  states  that 
it  will  move  for  dismissal  with  prejudice 
of  it.^  pending  appeal  in  the  Fifth  Circuit 
of  the  Commission's  orders  of  August  20 
1975.  and  October  17.  1975.  in  this  docket 
should  the  proposed  agreement  be  ap- 
proved. Southerns  appeal  is  designated 
as  Southern  Natural  Gas  Company  v 
FPC.  5Ui  Circuit  No.  75-4309.  For  the 
rca.'sons  stated  below,  the  Commission 
.^hall  approve  the  iJroposed  agreement. 

By  order  issued  January  7.  1974,  in 
thi.<:  proceeding,  the  Commission  ordered 
a  hearing  to  determine  "the  proper 
transportation  charges  to  be  included  m 
t  lie  cost  of  the  cushion  gas  in  the  Muldon 
storage  project. "  The  Commission  af- 
firmed the  result  reached  in  the  Initial 
Decision  in  this  proceeding  by  cwder  dated 
August  20,  1975,  that  "Southern  be  per- 
mitted to  capitalize  only  the  incremental 
cost  of  .3665  cents  f>er  Mcf  for  trsmsport- 
ing  the  cushion  gas  to  storage  ..."  Tlie 
Commission,  by  Order  Denying  Rehear- 
ing issued  October  17,  1975,  reafltaned 
its  earlier  ruling.  Southern  challenged 
the  Commissicxi's  treatment  in  Southern 
Natural  Gas  Company  v.  FPC.  supra. 

The  proposed  sigreement  permits 
Southern  to  capitalize  certain  costs  as- 
sociated with  the  injection  of  volumes  to 
Southern's  Muldon  Storage  Field  during 
the  period  April  through  June,  1972. 
First,  the  difference  between  the  volumes 
imderlying  the  settlement  rates  in  Dock- 
et No.  RP70-38  and  Southern's  actual 
sales  volumes  for  the  period  July  1.  1971. 
through  Jime  30.  1972.  was  calculated. 
This  difference  is  7,670,850  Mcf.  Based 
upon  a  system  average  transmission  rate, 
excluding  return  and  taxes,  in  Docket 
No.  RP70-38  of  10.1 1<  PM-  Mcf,  the 
amount  of  transp(»lation  costs  for  the.<^e 
volumes  is  $775,523.00.  Second,  added  to 
this  figure  is  the  incremental  fuel  cost 
associated  with  the  remaining  voluir.es 
injected  into  Muldon  Field  from  April 
through  June,  1972.  The  remaining  vol- 
umes were  18,028,150  Mcf  with  an  in- 
cremental fuel  allowance  of  $.01126  per 
Mcf  which  equals  $202,997.00.  The  total 
amoimt  to  be  capitalized  in  Accoimt  117 
imder  the  proposed  settlement  is  $978.- 
520.00.  This  contrasts  with  Southerns 
original  request  to  capitalize  $3,906,248. 
with  return  and  taxes,  or  $2,598,169.  ex- 
cluding return  and  taxes. 

Southern  agrees  to  move  to  dLsniiss 
with  prejudice  its  pending  appeal  should 
the  proposed  agreement  be  approved. 
Based  upon  its  review  of  ^e  agreement, 
the  Commission  bellevet  that  It  repre- 
sents a  reasonable  compmnlse  concern- 
ing the  amoimt  in  conwversy  here. 
Should  the  Fifth  Circuit  gnat  South- 
em's  motion  to  dismiss  with  prejudice. 
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this  proceeding  will  be  terminated.  Ac- 
cordingly, the  Commission  believes  good 
cause  exists  to  approve  the  proposed 
agreement. 

The  Commission  orders:  (A)  The  pro- 
posed stipulation  and  agreement  filed  by 
Southern  on  December  3,  1976,  and  In- 
corporated by  reference  herein,  is  here- 
by approved. 

iB)  The  Secretary  shall  cause  prompt 
publication  of  this  order  to  be  made  in 
the  Federal  Register 

By  the  Commission. 

KFNNtiH  F.  Plumb. 
Secretary. 
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(Docket  No.  RP77-281 

SOUTHERN  NATURAL  GAS  CO. 

Application 

Jandarv  26,  1977. 
Take  notice  that  on  January  19,  1977, 
Southern  Natural  Gas  Company  (Appli- 
cant) .  P.O.  Box  2563,  Birmingham.  Ala- 
bama 35202,  filed  In  Docket  No.  RP77-28 
an  application  pursuant  to  Section  7  of 
the  Natural  Gas  Act  for  authorization 
for  the  purchase  of  540,000  gallons  of 
propane  per  day  for  a  period  of  60  days, 
aU  as  more  fully  set  forth  in  the  appli- 
cation which  is  on  file  with  the  Commis- 
sion and  open  to  pubUc  Inspection. 

It  is  stated  that  Applicant  is  currently 
curtailing  Priority  1  consumers  on  its 
system  by  9  percent  because  of  unprece- 
dented cold  weather.  Further,  it  Is  stated 
that  jnany  of  Applicant's  customers  are 
taking  gas  in  excess  of  the  gas  allocated 
to  them  by  Southern  which  puts  an  addi- 
tKmal  strain  on  Applicant's  gas  supply. 
Applicant  proposes  to  purchase  pro- 
pane from  Enterprise  Products  Company 
(Enterprise)  in  the  amount  of  540,000 
gallons  per  day  for  a  period  of  60  days 
tor  injection  into  its  system.  Applicant 
states  that  such  propane  is  stored  near 
Petal,  Mississippi,  and  would  be  moved 
by  truck  and  injected  Into  Applicant's 
pipeline  system  at  its  Pearl  River  Com- 
pressor Station. 

It  Is  stated  that  these  volumes  of  pro- 
pane, the  equivalent  of  approximately 
50,000  Mcf  of  natural  gas  per  day.  would 
be  sold  to  Applicant  for  approximately 
32  cents  per  gallon,  the  controlled  price 
d  the.  Federal  Energy  Administration, 
and  would  equate  to  an  equivalent  price 
of  approximately  $3.46  per  Mel  of  na- 
tural gas.  Applicant  states  that  It  re- 
quests advance  authority  to  track  these 
costs  Into  the  deferred  account  of  Its 
purx:hased  gas  adjustment,  Section  17  of 
the  General  Terms  and  Conditions  of  its 
PPC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Febru- 
ary 8,  1977,  file  with  the  Federal  Power 
commission.  Washlngt<Hi,  D.C.  2042«.  a 
petltlOD  to  intervene  or  a  protest  to  ac- 
cordance with  the  requirements  ot  the 
commission's  Rules  of  Practice  and  Pro- 
cedure (18  CFR  1.8  or  1.10)  and  the 
Regulations  imder  the  Natural  Gas  Act 
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(18  CFR  157.10).  AU  protests  fUed  wiOi 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  sei-ve  to  make  the 
Protestants  parties  to  the  prooeeciing. 
Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  a,s  a  party 
in  any  hearing  therein  must  file  a  peti- 
tlcm  to  intervene  in  acordance  with  th 
Commi.s^ions  Rules. 

I  Kenniik  F.  Plumb. 

!  Secretary. 
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SUN  OIL  CO.,  ET  AL. 
Amended  Petition  For  Special  Relief 
Janoary  25.  1977. 
Bull  Oil  Company,  Docket  No.  RI76- 
117;  Anadarko  Production  Company, 
Docket  No.  RI76-119;  Northern  Mich- 
igan Exploration  Company,  Docket  Na 
RI76-132;  Clark  Oil  Production  Com- 
pany, Docket  No.  RI76-133;  Diamond 
Shamrock  Corporation.  Docket  No.  RI 
76-135. 

Take  uotive  that  on  January  14.  1971, 
Clark  oil  Producing  Company  (Peti- 
tioner), 601  Jefferson,  Houston,  Texas 
77D02.  filed  a  proposed  settlement  agree- 
ment in  the  above- captioned  dockets 
which  amends  its  petition  for  special  re- 
lief filed  June  24,  1976,'  for  natm-al  gas 
produced  in  waters  more  than  250  feet 
deep,  pursuant  to  Section  2.56a(g)  (2) 
of  the  Commission's  Rules  of  Practioe 
and  Procedure.  By  this  amendment  peti- 
tioner seeks  a  flat  rate  of  approximately 
$1.57  per  Mcf.  commencing  February  1, 
1977,  for  all  gas  attributable  to  its  15 
percent  working  interest  in  West  Cam- 
eron Block  639,  Offshore  Louisiana.  Peti- 
tioner, on  the  basis  of  the  record  sub- 
mitted to  date,  was  seeking  a  compar- 
able rate  of  approximately  $2.26. 

It  appears  reasonable  and  coasisteut 
witli  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  pei-son  desir- 
ing to  be  heard  or  to  make  any  protest 
with  reference  to  said  application  should 
on  or  before  February  7,  1977,  file  with 
the  Federal  Power  Commission.  Wash- 
ington, D.C.  20426,  a  petition  to  toter- 
vene  or  a  protest  to  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  <18  CFR  1.8  er 
1.10).  All  protests  filed  with  the  Com- 
mission will  be  considered  by  it  in  deter- 
mining the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  prc- 
testants  parties  to  the  proceeding.  Aay 
person  wishing  to  become  a  party  to- a 
proceeding  or  to  participate  as  a  party  In 
any  hearing  therein  most  file  a  petition 
to  intervene  to  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb, 
I  Secretary. 

IFR  Doc .77  2807  Piled  l-27-77;8:45  am) 


iNoUiw  tasued  July  »,  1976.  Published  in 
lb*  Fdbui.  RaGisrn  on  July  IS,  197fl  ftt  41 
FR  29700. 


{Docket  No.  0177-230) 

TEXACO  INC. 

Application 

January  25,  IGT?. 
Take  notice  that  on  January  14,  1977. 
Texaco  Inc.  (Applicant),  P.O.  Box  2420 
Tulsa,  Oklahoma,  74102,  filed  in  Docket 
No.  CI77-220  an  apphcatlon  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Art 
for  a  limited-term  certificate  of  publit 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of  natu- 
ral feas  in  interstate  commerce  to  Micii- 
gan- Wisconsin  Pipeline  Company  (Micli- 
Wis)  from  the  Cupp  "D"  Unit  1,  Beck- 
ham County,  Oklahoma,  all  as  more  f  ull.v 
.set  forth  in  the  application  which  i>  or 
file  with  the  Commission  and  open  (<- 
public  inspection. 

Applicant  states  that  it  commenced  tin 
sale  of  natural  gas  to  Mich- Wis  on  Jan- 
uary 1,  1977,  within  the  contemplatio)! 
of  Section  157.29  of  the  Regulations  un- 
der the  Natural  Gas  Act  (18  CFR  157.2P  • 
and  that  it  proposes  to  continue  said  Siilc 
for  a  period  not  to  exceed  six  month.s 
or  until  Applicant  is  able  to  begin  tiie 
sale  to  the  alternate  and  originally  ir.- 
tended  purchaser,  whichever  date  Ls  ear- 
lier. The  contractually  agreed  taitlal  rate 
for  the  gas  Is  $1.44  per  Mcf  (at  14.73 
psla),  exclusive  of  all  State  or  Federal 
production,  severance  or  similar  taxes: 
the  escalation  provided  in  subsection  'a) 
(2)  of  Section  2.56a  of  the  Regulations: 
and  the  quality  and  pressure  condition.- 
as  set  forth  in  the  contract. 

It  appears  reasonable  and  consL>U".it 
with  the  public  interest  in  this  case  t/.-> 
prescribe  a  period  shorter  than  10  days 
for  the  filing  of  protests  and  petitions  to 
bitervene.  Therefore,  any  person  desir- 
ing to  be  heard  or  to  make  any  protest 
with  reference  to  said  application  slaoiild 
on  or  before  February  4,  1977,  file  witii 
the  Federal  Power  Commission,  Wash- 
ington, D.C,  20426,  a  petition  to  inter- 
vene or  a  protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8 
or  1.10) .  All  protests  filed  with  the  Com- 
mission will  be  considered  by  it  in  de- 
termining the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  Pro- 
testants parties  to  the  proceeding.  Any 
person  vsrishtag  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti- 
tion to  intervene  to  accordance  with  tlir 
Commis-sion's  Rules. 

Kenneth  F.  Plumb, 
Secretury 

|PR  Doo  2806  Piled  I   27-77;8:45  ani  I 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  OPEN   MARKET  COMMITTEE 

Domestic  Policy  Directive  of 
December  20-21, 1976 

In  accordance  with  8  271.5  of  its  rules 
regardtog  availability  of  information, 
there  is  set  forth  below  the  Committee's 
Domestic  Policy  Directive  issued  at  Its 
meeting  held  on  December  20-21,  l»7«.' 

The  Information  reviewed  at  this 
meeting  suggests  that  growth  in  real  oirt- 
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put  of  goods  and  services  to  the  fourth 
quarter  has  remained  at  about  the  re- 
duced pace  of  the  third  quarter.  In  both 
October  and  November  retail  saisa  to- 
creased  substantially.  Industrial  produc- 
tion rose  appreciab^  to  Novemlier — ^fol- 
lowing 2  months  of  decUne — to  large  part 
as  a  result  of  termination  of  strikes  to 
two  major  todustries,  although  advances 
in  output  were  widespread  among  other 
todtistries.  Employment  to  manufactur- 
ing also  recovered  from  the  efifects  of 
strikes.  According  to  household  survey 
data,  the  gato  to  total  «nployment  was 
large,  but  the  imemployment  rate  to- 
creased  from  7.9  to  8.1  per  cent  as  the 
civilian  labor  force — which  had  changed 
little  over  the  preceding  3  months — ^to- 
creased  considerably.  The  wholesale 
price  index  for  all  commcxlities  rose  as 
much  to  November  as  to  October,  re- 
flecting another  substantial  tocrease  to 
average  prices  of  todustrisd  commodities: 
average  prices  of  farm  products  and 
foods  changed  little.  The  advance  to  the 
index  of  average  wage  rates  over  recent 
months  has  rematoed  below  the  rapid 
rate  of  tocrease  during  1975. 

The  average  value  of  the  dollar  against 
leadtog  foreign  currencies  has  declmed 
slightly  in  recent  weeks.  The  pound 
sterling  and  also  the  currencies  assoc- 
iated m  the  European  "snake"  arrange- 
ment strengthened  against  the  UJS.  dol- 
lar, while  the  Canadian  dollar  depre- 
ciated sharply.  In  October  the  U.S. 
foreign  trade  deficit  rematoed  substan- 
tial. 

M-1,  which  had  expanded  sharply  m 
October,  was  unchanged  to  November. 
Although  growth  in  M-2  and  M-3  mod- 
erated, it  rematoed  substantial  as  mflows 
of  the  time  and  savings  deposits  in- 
cluded to  these  broader  aggregates  con- 
tmued  strong.  Interest  rates  have  de- 
clined appreciably  to  recent  weeks.  In 
late  November  Federal  Reserve  discoimt 
rates  were  reduced  from  5^  to  5!4  per 
cent,  and  to  mid-December  member 
bank  reserve  requirements  were  lowered 
somewhat. 

In  light  of  the  foregomg  developments, 
it  is  the  policy  of  the  P^eders^  Open 
Market  Committee  to  foster  ftoancial 
conditions  that  will  encourage  conttoued 
economic  expansion,  while  resisttog  to- 
flationary  pressures  and  contributing  to 
a  sustainable  pattern  of  totemational 
transactions. 

To  implement  this  policy,  while  taktog 
account  of  developments  to  domestic  Eind 
international  financial  markets,  the 
Committee  seeks  to  matotato  prevailtog 
bank  reserve  and  money  market  condi- 
tions over  the  period  immediately  ahead, 
provided  that  monetary  aggregates  ap- 
pear to  be  growing  at  about  the  rates 
currently  expected. 


1  The  Record  of  Policy  Actions  of  the  Com- 
mittee for  the  meettng  of  December  20-21, 
1976,  Is  filed  u  part  of  the  ortglnal  document. 
Copies  are  av&Uable  on  request  to  the  Boenl 
of  Oovemon  of  the  Federal  Beeerve  System, 
Washington,  D.C.  ^OSSl. 


By  order  of  the  Federal  Open  Market 
Committee,  January  21,  1977. 

ARTHint  li.  BRon>A. 

Secretary. 

[PR  Doc.77-2761  Piled  1-27-77:8:46  am] 

FEDERAL  TRADE  COMMISSION 

[Pile  No.  772  3015] 

BRYSON  IMPLEMENT  CO.,  ET  AL 

Consent  Agreement  with  Analysis  to  Aid 
Public  Comment 

Correction 

In  FR  Doc.  77-1252,  appearmg  at 
page  3027.  to  the  issue  for  Friday,  Janu- 
ary 14,  1977,  the  following  changes 
should  be  made : 

On  page  3028,  the  eleventh  Ime  from 
the  bottom  of  the  first  column  should 
read  "amended.  15  U.S.C.  1601-65 < a), 
(Supp.  rv,". 

On  page  3028,  to  the  second  colmnn, 
the  sixth  Une  of  the  third  complete  para- 


graph should  read  "to  the  place  for  the 
customer's  signature  on"'. 

DEPARTMENT  OF   HEALTH, 
EDUCATION.  AND  WELFARE 

Food  and  Drug  Administration 

ADVISORY  COMMITTEE 

Meeting 

This  notice  annoimces  a  forthcoming 
nieeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Admmistration 
(FDA).  This  notice  also  sets  forth  a 
summary'  of  the  procedures  governing 
cc«nmittee  meetings  and  methods  by 
which  mterested  persons  may  partici- 
pate to  open  pubUc  hearings  conducted 
by  the  committees  and  is  issued  under 
section  10(a)  (1)  and  (2)  of  the  Federal 
Advisory  Oommittee  Act  (Pub.  L.  92-463. 
86  Stat.  770-776  (5  U.S.C.  App.  I) ),  and 
the  FDA  regulations.  21  CFR  Part  2, 
Sul«>art  D,  relating  to  advisory  commit- 
tees. The  following  advisory  committee 
meeting  is  announced : 


rummiiice  name 


Datr,  timr.and  place 


Ty|if  of  Tiirotirip  and  foiilac t  pcrsun 


Subcommiltce  of  tbe  OK';(et-  Feb.  25.  9  a.m..  Conferpnea  Open  public  hearing  5  a.m.  to  10  a.m  •  own  roiiiiniitf. 
remand  Gynecology  AdTi-  RoomA.  ParklawnBldg..  dispu-'wion  10  a.m.  to  .i  p.Tr.  :  .\.  T.  liifWoire.  I'll  I) 
sory  Ciimniit'.ec.  c«nr,  m., i  __       «     . ... 


.^eOO  Fishere  Lane.  Rock-        (RFD-ISO-.    5600    F.;hers    Lane 
viUe.  Md.  208.57.  301 -443-3510. 


ztV" 
Ro^kville,    .\l.l. 


General  function  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  safety  and  effectiveness  of 
marketed  and  tovestlgational  prescrii>- 
tion  drugs  for  use  to  the  practice  of  ob- 
stetrics and  gynecology. 

Agenda — Open  public  hearing.  Any 
toterested  person  may  present  data,  to- 
formation,  or  views,  orally  or  to  writing, 
on  Issues  pending  t>efore  the  committee. 

Open  committee  discussion.  The  revi- 
sion of  guideltoes  for  the  clinical  testmg 
of  systemic  cwitraceptive  products. 

FDA  public  advisory  committee  meet- 
ing may  have  as  many  as  four  separable 
portions:  (1)  An  open  public  hearing, 
(2)  an  open  committee  discussion,  (3) 
a  closed  presentation  of  data,  and  (4)  a 
closed  committee  deliberation.  Every  ad- 
visory committee  meeting  shall  have  an 
open  public  hearing  portion.  Whether  or 
not  it  also  includes  smy  of  the  other 
three  portions  will  depend  upon  the  spe- 
cific meeting  tovolved.  There  are  no 
closed  portions  for  the  meetings  an- 
nounced to  this  notice.  The  dates  and 
times  reserved  for  the  open  portions  ot 
each  committee  meeting  are  listed  above. 

TTie  oipen  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  l<mg.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  r^resents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public  hear- 
ing may  last  for  whatever  longer  perigd 
the  committee  chairman  determtoes  will 
facilitate  tiie  committee's  work. 


Meetings  of  ad\isory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published  in 
this  Federal  Register  notice.  Changes 
to  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a  meet- 
ing. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  m  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the  hear- 
ing's conclusion,  if  time  permits,  at  the 
chairman's  discretion. 

Persons  mterested  m  specific  agenda 
items  to  be  discussed  m  open  session  may 
ascertain  from  the  contact  person  the 
approximate  time  of  discussion. 

A  list  of  c(»nmittee  members  and  sum- 
mary mmutes  of  meetings  may  be  ob- 
tatoed  from  the  Pubhc  Records  and  Doc- 
uments Center  (HFC-lS).  5600  Fishers 
Lone,  RockvUle,  MD  20857,  between  the 
hours  of  9  am.  and  4  p.m.,  Monday 
through  Friday.  The  PDA  reguIatlcHis  re- 
lating to  public  advisory  committees  may 
be  found  to  21  CFR  Part  2,  Subpart  D, 
published  to  the  Federal  Register  of  No- 
vember 26,  1976  (41  PR  52148) . 

Dated:  January  19, 1977. 

Joseph  P.  Hile, 
Associate  Commisstoner 
for  Compliance. 

[FR  Doc  77-2403  Piled  1-21-77;  1:10  p.m-l 
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DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 

ADVISORY  COMMITTEES 

Meeting 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Pood  and  Drug  Administration 
(PDA).  This  notice  also  sets  forth  a 
summary  of  the  procedures  governing 


committee  meetings  and  methods  bo^ 
wtilch  Interested  persons  may  participate 
in  open  public  hearings  conducted  by  the 
committees  and  is  issued  under  section 
l«(a)  (1)  and  (2)  of  the  Federal  Advis- 
ory Committee  Act  (Pub.  L.  92^63,  36 
Stat.  770-776  (5  U.S.C.  App.  I)),  and 
the  FDA  regulations,  21  CFR  Part  2, 
Subpart  D,  relating  to  advisory  commit- 
tees. The  following  advisory  committee 
meeting  is  annoimced : 


Cunuuittee  ntuiie 


I>al«,  tii:ip,  and  plate 


i 


Typn  otiiK'ling  and  contact  person 


n-ir.orrli.iidal  Pan?l.  Fi'b.  20  and  21.  9  a.m..  Concord 
Koom,  Majrflower  Hot*l.  1127 
fonnectlrut  Ave.  NW.,  W-ish- 
iiiKton,  DC. 


Open  coumiittee  discussion  Feb.  20.  9  a.m.  to  4;30  p. a.; 
op«ii  public  bearing  Feb.  21,  9  a.m.  to  10  a.ni.:  opea 
conmuttee  discussion  Feb.  21,  10  a.m.  to  4;30  p.m.; 
Tbomaa  D.  DeCillis,  (HFD-610),  5600  Fishers  Lane, 
Rockvllle,  .Md.  20857,  301-443-4960. 


General  fUTiction  of  the  committee. 
Reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  nonprescription  drug  products. 

Agenda — Open  public  hearing.  Any 
Interested  person  may  present  data,  in- 
formation, or  views,  orally  or  In  writing, 
on  issues  pending  before  the  conunittee. 
Open  committee  disciLssion.  The  panel 
wUl  review  data  submitted  pursuant  to 
the  over-the-counter  (OTC)  review's 
call  for  data  for  tills  panel  (see  also  21 
CFR  330.10(a)(2)). 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  the  content  of  simi- 
mary  minutes  and  categorization  of  in- 
gredients and  claims. 

The  panel  will  be  reviewing,  voting 
upon,  and  modifying  its  draft  report  In 
preparation  for  submission  to  the  Com- 
missioner. 

PDA  public  advisory  committee  meet- 
ings may  have  as  many  as  four  separable 
portions:  (1)  An  open  public  hearing, 
(2)  an  open  committee  discussion.  (3)  a 
closed  presentation  of  data,  and  (4)  a 
closed  committee  deliberation.  Every  ad- 
visory committee  meeting  shall  have  an 
open  public  hearing  portion.  Whether  or 
not  It  also  Includes  any  of  the  other  three 
portions  will  depend  upon  the  specific 
meeting  Involved.  There  are  no  closed 
portions  for  the  meetings  annoimced  in 
this  notice.  The  dates  and  times  reserved 
for  the  open  portions  of  each  committee 
meeting  are  listed  above.  " 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public  hear- 
ing may  last  for  whatever  longer  period 
the  committee  chairman  determines  will 
facilitate  the  committee's  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical.  In 
accordance  with  the  agenda  published 
In  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
beginning  of  the  open  portion  of  a  meet- 
ing. 

Any  Interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  Inform  the 


contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
c^portunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the  hear- 
ing's conclusion.  If  time  permits,  at  the 
chairman's  discretion. 

'  Persons  interested  in  specific  agenda 
Items  to  be  discussed  In  open  session  may 
ascertain  from  the  contact  person  the 
approximate  time  of  discussion. 

A  list  of  committee  members  and  sum- 
mary minutes  of  meetings  may  be  ob- 
tained from  the  Public  Records  and 
Documents  Center  (HPC-18),  5600  Fish- 
ers Lane,  Rockvllle,  MD  20857,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  The  PDA  regulations  re- 
lating to  public  advisory  committees  may 
be  found  in  21  CFR  Part  2,  Subpart  D, 
published  in  the  Federal  Register  of 
November  26,  1976  (41  PR  52148) . 

Dated :  January  25.  1977. 

Joseph  P.  Hile, 
Associate  Com,missioner 
for  Compliance. 

I FR  Doc .77-2938  PUed  1-27-77; 8: 45  am] 


[Docket  No.  76N-0339;  DESI  10598] 

ANTIEMETIC  COMBINATION 
PREPARATION 

Opportunity  for  Hearing  on  Proposal  to 
Withdraw  Approval  of  Pertinent  Parts  of 
the  New  Drug  Application 

In  a  notice  (DESI  10598)  published  in 
the  Inderal  Register  of  July  8,  1972  (37 
FR  13489),  the  Food  and  DrugAdmJn- 
latratlon  (PDA)  annoimced  lts"TTmclu- 
sjon  that  the  drug  product  described  be- 
low Is  possibly  effective  for  nausea  and 
vomiting  of  pregnancy.  On  May  15,  1974 
(39  FR  17343),  a  notice  was  published  in 
the  P^DERAL  Register  permitting  the 
drug  to  remain  on  the  market  pendbig 
completion  and  review  of  clinical  studies 
to  determine  Its  effectiveness.  An  addi- 
tional clinical  study  was  submitted,  but 
FDA  has  determined  that  it  does  not 
provide  substantial  evidence  of  effective- 
ness for  the  combination  product.  Tills 
notice  announces  that  conclusion  and 
proposes  to  withdraw  approval  of  the 
product.  Persons  wishing  to  request  a 


hearing  may  do  so  on  or  before  Pebruarv 
28,  1977. 

NDA  10-598;  That  part  pertaining  to 
Bendectin  Tablets  containing  dicyclo- 
mine hydrochloride,  doxylamlne  succi- 
nate, and  pyridoxlne  hydrochloride; 
Merrell-National  Laboratories,  Division 
of  Rlchardson-Merrell,  Inc.,  110  East 
Amity  Rd.,  Cincinnati,  OH  46215. 

On  April  15,  1975,  the  firm  submitted 
results  of  an  eight-way  multicenter  study 
intended  to  establish  substantial  evidence 
of  effectiveness  of  the  drug  product.  The 
study,  which  was  randomized  and  double- 
blind,  was  conducted  over  a  7-day  period 
and  Involved  29  Investigators  and  2,308 
patients,  1,599  of  whom  completed  the 
study.  The  criterion  for  admission  was 
morning  sickness  pattern  of  early  preg- 
nancy. The  drugs  used  were  dicyclomine 
doxylamtne/pyrldoxine;  doxylamlne' 
pyridoxlne ;  dlcyclomlne/doxylamlne ; 
doxylamlne;  dicyclomlne/pyridoxine;  di- 
cyclomine; psrridoxlne;  and  placebo.  The 
data  were  evaluated  and  determined  not 
to  provide  substantial  evidence  of  effec- 
tiveness of  the  three-component  combi- 
nation (Bendectin) .  In  order  to  meet  the 
recrurrements  for  proving  the  effective- 
ness of  a  fixed  combination  drug  (21  CFR 
300.50) ,  it  must  be  shown  that  each  of  the 
ingredients  contributes  to  the  claimed 
effects  of  the  combination.  The  results  of 
the  study  showed  that  doxylamlne  is  the 
major  effective  ingredient  and  that  pyri- 
doxlne has  an  independent  antinauseant 
effect,  but  that  dicyclomine  does  not 
significantly  contribute  to  the  effective- 
ness of  the  combination  product.  How- 
ever, the  results  of  the  study  did  show 
that  the  combination  of  doxylamlne  and 
pyridoxlne  is  effective  for  nausea  and 
vomiting  of  pregnancy. 

On  March  11,  1976,  Merrell-National 
Laboratories  supplMnented  their  new 
drug  application  to  provide  for  a  refor- 
mulated product  containing  only,  doxyl- 
amlne succinate  and  pyridoxlne  hydro- 
chloride. This  product  Is  being  handled 
through  the  normal  supplemental  new 
drug  application  procedures. 

On  the  basis  of  all  of  the  data  and  in- 
formation available  to  him,  the  Director 
of  the  Bureau  of  Drugs  is  unaware  of  any 
adequate  and  wdl-controUed  Investiga- 
tion, ccHiducted  by  experts  qualified  by 
scientific  training  and  experience,  meet- 
ing the  requirements  of  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act « 21 
U.S.C.  355)  and  21  CFR  314.111(a)  (5» 
and  21  CTFR  300.50  that  provides  substan- 
tial evidence  of  the  effectivraiess  of  the 
three-component  combination  drug 
product. 

Therefoi-e.  notice  is  given  to  the 
holder(s)  of  the  new  drug  application's  i 
and  to  all  other  interested  persons  that 
the  Director  of  the  Bureau  of  Drugs  pro- 
poses to  issue  an  order  under  section  505 
(e)  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act  (21  UJS.C.  355(e)),  withdraw- 
ing approval  of  the  new  drug  aiH>lica- 
tion(s)  (or  If  Indicated  above,  those  parts 
of  the  application (s)  providing  for  the 
drug  product(s)  listed  above)  and  all 
amendments  Euid  supplements  thereto  on 
the  groimd  that  new  Information  before 
him  with  respect  to  the  drug  product(s) , 
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evaluated  togetlier  with  the  evidence 
available  to  him  at  the  time  of  approval 
of  the  application  (s\  shows  there  is  a 
lack  of  -substantial  evidence  that  the  dryg 
product  fs)  will  have  the  effect  it  purports 
or  is  represented  to  have  under  the  con- 
ditions of  use  prescribed,  recommended, 
or  suggested  in  the  labeling. 

In  addition  to  the  holder(s)  of  the  ^.e^- 
drug  application(s>  specifically  named 
above,  this  notice  of  opportunity  for 
liearing  applies  to  all  persons  who  manu- 
facture or  distribute  a  drug  produci 
which  is  identical,  related,  or  similar  to  a 
dinig  product  named  above,  as  defined  in 
21  CFR  310.6.  It  is  the  responsibility  of 
ever>-  drug  manufacturer  or  distributor 
to  review  this  notice  of  opportunity  for 
hearing  to  determine  whether  it  cover.* 
any  dinig  product  he  manufactures  or 
distributes.  Any  person  may  request  an 
opinion  of  the  applicability  of  this  notice 
to  a  specific  drug  product  he  manufac- 
tm-es  or  distributes  that  may  be  Identical, 
related,  or  similar  to  a  drug  product 
named  in  this  notice  by  writing  to  tlie 
Food  and  Drug  Administration,  Bureau 
of  Drugs,  Division  of  Drug  Labeling  Com- 
pliance (HPD-310).  5600  Fishers  Lane. 
Rockvllle,  MD  20857. 

In  addition  to  the  ground (s)  for  the 
proposed  withdrawal  of  approval  stated 
above,  this  notice  of  opportunity  for 
hearing  encompasses  all  Issues  relating 
to  the  legal  status  of  the  drug  products 
subject  to  it  (including  identical,  related, 
or  similar  drug  products  as  defined  In  21 
CFR  310.6)  e.g.,  any  contention  that  any 
such  product  is  not  a  new  drug  because  it 
is  generally  recognized  as  safe  and  ef- 
fective within  the  meaning  of  section  201 
(p)  of  the  act  or  because  it  Is  exempt 
from  part  or  all  of  the  new  drug  provi- 
sions of  the  act  pursuant  to  the  exemp- 
tion for  products  marketed  prior  to  June 
25,  1938,  contained  in  section  201  (p)  of 
the  act,  or  pursuant  to  section  107(c^  of 
the  Drug  Amendments  of  1962;  or  for 
any  other  reason. 

In  accordance  with  the  provisions  of 
section  505  of  the  act  (21  U.S.C.  355>  and 
the  regulations  promulgated  thereunder 
(21  CFR  Parts  310,  314) ,  the  applicant(s^ 
and  all  other  persons  subject  to  this  no- 
tice pursuant  to  21  CFR  310.6  are  hereby 
given  an  opportunity  for  a  hearing  to 
show  why  approval  of  the  new  drug  ap- 
pUcation(s)  should  not  be  withdrawn  and 
an  opportimity  to  raise,  for  administra- 
tive determination,  all  Issues  relating  to 
the  legal  status  of  a  drug  product  named 
above  and  of  all  Identical,  related,  or 
similar  drug  products. 

If  an  applicant  or  any  other  person 
subject  to  this  notice  pursuant  to  21 
CFR  310.6  elects  to  avail  himself  of  the 
opportunity  for  a  hearing,  he  shall  file 
(1)  on  or  before  February  28,  1977,  a 
written  notice  of  appearance  and  request 
for  hearing,  and  (2)  on  or  before  March 
29,  1977,  the  data,  information,  and 
analyses  on  which  he  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  314.200. 
Any  other  Interested  person  may  also 
submit  comments  on  this  notice.  The  pro- 
cedures and  regulxemisits  governing  this 
notice  of  opportunity  for  hearing,  a  no- 


tice of  appearance  and  reque.^t  for  lieai- 
ing.  a  submission  of  data,  inionr.-iti'j:'.. 
and  analyses  to  justify  a  hearing.  ot)icr 
comments,  and  a  grant  or  denial  of  herir- 
ing.  are  contained  in  21  CFR  314.200. 

The  failure  of  an  applicant  or  any 
other  person  subject  to  tliis  notice  pur- 
.<uant  to  21  CFR  310.6  to  file  timely  writ- 
ten appearance  and  request  for  hearing 
as  reqiured  by  21  CFR  314.200  con.^titutes 
an  election  by  such  person  not  to  avail 
himself  of  tlie  opportunity  for  a  hearing 
ciiK'^rnir.g  the  action  prono.sed  with  re- 
sjject  to  such  dru.g  product  and  a  waiver 
of  .iny  contentions  concerning  the  legal 
status  of  any  such  drug  product.  Any 
such  drug  product  may  not  thereafter 
lawfully  be  marketed,  and  tlie  Food  and 
Drug  .Administration  will  initiate  appro- 
priate regulatory  action  to  remove  sucli 
drug  products  from  the  market.  .Any  new 
drug  product  marketed  without  an  ap- 
proved NDA  is  subject  to  regulatorj*  ac- 
tion at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing  that 
there  Is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hea.ring.  If  it  con- 
clusively appears  from  the  face  of  the 
data,  information,  and  factual  analyses 
in  the  request  for  the  hearing  that  there 
is  no  genuine  and  substantial  issue  of 
fact  'which  precludes  the  withdrawal  of 
approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the  re- 
quired format  or  with  the  required  anal- 
yses, the  Commissioner  will  enter  sum- 
mary judgment  against  the  person(s> 
wlio  requests  the  hearing,  making  find- 
ings and  conclusions,  denj'ing  a  hearing. 

AU  submissions  pursuant  to  this  notice 
shall  be  filed  in  quintupUcate  with  the 
Hearing  Clerk,  Food  and  Drug  Adminis- 
tration, Rm.  4-65.  5600  Fishers  Lane. 
Rockvllle,  MD  20857. 

All  submissions  pursuant  to  tliis  notice, 
except  for  data  and  information  prohib- 
ited from  public  disclosure  pursuant  to 
21  U.S.C.  331  (j)  or  18  U.S.C.  1905,  may 
be  seen  in  the  office  of  the  Hearing  Clerk 
during  working  hours.  Monday  through 
Friday, 

This  notice  Is  Issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  505, 
52  Stat.  1052-1053.  as  amended  (21  U.S.C. 
355) ) ,  and  imder  authority  delegated  to 
the  Director  of  the  Bureau  of  Drugs  (21 
CFR  5.31)  (recodification  published  in 
the  Federal  Register  of  June  15,  1976 
(41  FR  24262)). 

Dated:  January  17,  1977. 

J.  Richard  Crout, 
Director,  Bureau  of  Drugs. 
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[Docket  No.  76N-0473;  DESI  4203] 

CERTAIN   GAMMA   BENZENE 
HEXACHLORIDE  TOPICAL  PREPARATIONS 

Drugs  for  Human  Use;  Drug  Efficacy  Study 
Implementation;  Followup  Notice  and 
Opportunity  for  Hearing 

In  notices  published  In  the  Federal 
Register  of  September  17,  1970  (35  PR 


14576  Dc-V.et  No  FDC-D -231  •  now 
Docket  No.  76N-0473i>  and  Jiuie  23. 
in7J  «37  FR  12418>.  tlie  Food  and  Drufc 
Administration  annoimced  its  concli;- 
."-inns  regarding  tlie  effectiveness  of  the 
drug  products  described  below  contain - 
ir.g  gamma  benzene  liexacliloride.  Tlie 
drug  products  are  u.-^ed  in  tlie  treatment 
of  par.^sitlc  infestations,  such  as  scabies 
and  pediculosis.  Final  concRlsions  con- 
cernin?  tlie  drugs  were  announced  ir. 
the  June  23.  1972  notice,  classifying 
I'U' n  :'tf  c'To:'i.e  or  lacking  subJtnr.tia: 
evidence  of  effectiveness  for  various  in- 
dications. Tlie  June  23.  1972  notice  did 
not  offer  an  opportunity  for  liearing  con- 
cerning the  indications  which  were  re- 
cla.'s.'^ified  in  that  notice  to  lacking  sub- 
stantial evidence  of  effectiveness.  This 
notice  offers  an  opportunity  for  hearing 
concerning  tliem  and  states  the  condi- 
tions for  marketing  the  drugs  for  the 
indications  for  wliich  tliey  continue  to  be 
regarded  as  effective.  Persons  who  wis": 
to  request  a  hearing  may  do  so  on  or 
before  February  28.  1977. 

The  notice  that  follows  does  not  pe-  - 
tain  to  the  other  drugs  included  in  tlie 
September  17.  1970  notice.  Products  con- 
taining crotamiton  were  classified  in  the 
September  17.  1970  notice  as  lacking  sub- 
stantial evidence  for  a  certain  Indication, 
and  effective  for  other  indications.  No 
person  requested  a  hearing  concerning 
the  mdication  lacking  substantial  evi- 
dence of  effectiveness  and  It  is  no  longer 
allowable  in  labeling.  Any  such  product 
labeled  for  that  Indication  is  subject  to 
regulatory  action. 

NDA  10-718:  Kwell  Shampoo  contain- 
ing pnnima  benzene  hexachloride:  Reed 
and  Carnrick.  30  Boright  Ave..  Kcni!- 
worth.  NJ  07033. 

NDj\  6-309:  Kwell  Cream  containing 
gamma  benzene  hexachloride:  Reed  and 
Carnrick. 

Such  drugs  are  regai-ded  as  new  drui^.s 
'21  U.S.C.  321(p)).  Supplemental  new 
drug  applications  are  required  to  revise 
the  labeling  in  and  to  update  previously 
approved  applications  providing  for  such 
drugs.  An  approved  new  drug  application 
is  a  requirement  for  marketing  such  drug 
products. 

In  addition  to  the  holder(s>  of  the  new 
drug  application's >  specifically  named 
above,  this  notice  applies  to  all  persons 
who  manufacture  or  distribute  a  drug 
product,  not  the  subject  of  an  approved 
new  drug  application,  that  is  Identical, 
related,  or  similar  to  a  drug  product 
named  above,  as  defined  in  21  CFR  310.6. 
It  is  the  responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it  covers 
any  drug  product  he  manufactures  or 
distributes.  Any  person  may  request  an 
opinion  of  the  applicability  of  this  no- 
tice to  a  specific  dioig  product  he  manu- 
factures or  distributes  that  may  be  iden- 
tical, related,  or  similar  to  a  drug  prod- 
uct named  in  this  notice  by  writing  to 
the  Food  and  Drug  Administration,  Bu- 
reau of  Drugs,  Division  of  Drug  Labeling 
Compliance  (HPD-310),  5600  Fishers 
Lane,  Rockvllle,  MD  20857. 
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A.  Effectiveness  cliissiftcation.  The 
Food  ftnd  Dnig  Administration  has  re- 
viewed all  available  evidence  and  con- 
cludes that  the  drug  Is  effective  for  the 
Indications  listed  In  the  labeling  condi- 
tions below.  The  drug  lacks  substantial 
evidence  of  effectiveness  for  the  prob- 
ably and  possibly  effective  indications 
which  were  reclassified  in  the  Jime  23, 
1972  notice. 

B.  Conditions  for  approval  and  mar- 
keting. The  Pood  and  Drug  Administra- 
tion Is  prepared  to  approve  abbreviated 
new  drug  applicatitHis  and  abbreviated 
supplements  to  previously  approved  new 
drug  applications  under  conditions  de- 
scribed herein. 

1.  Form  of  drug.  The  drug  is  In  cream 
or  llq\ild  form  suitable  for  topical  ad- 
ministration. 

2.  Labeling  conditions,  a.  The  label 
bears  the  statement,  "Caution:  Federal 
law  prohibits  dispensing  without 
prescription." 

b.  The  drug  Is  labeled  to  comply  with 
all  requirements  of  the  act  and  regula- 
tions, and  the  labeling  bears  adequate 
Jnfqrmation  for  safe  and  effective  use  of 
thedrug.  The  Indications  are  as  follows: 

Shampoo 

Tot  the  treatment  of  pediculosis  such 
as:  Pediculosis  capitis  (head  louse)  and 
pedlcxilosls  pubis  (crab  louse) . 

CR2AM 

For  the  treatment  of  pediculosis,  such 
as:  Pediculosis  capitis  (head  louse)  and 
pediculosis  pubis  (crab  louse) .  It  Is  also 
effective  in  the  treatment  of  scabies. 
iSarcoptes  scdbiei) . 

3.  Marketing  status,  a.  Marketing  of 
such  drug  products  that  are  now  the 
subject  of  an  approved  or  effective  new 
drug  application  may  be  continued  pro- 
vided that,  on  or  before  March  29,  1977, 
the  holder  of  the  application  submits,  if 
he  has  not  previously  done  so,  (1)  a  sup- 
Iriement  for  revised  labeling  as  needed 
to  be  In  accord  with  the  labeling  condi- 
tions described  In  this  notice,  and  com- 
plete container  ItUsellng  If  current  con- 
tainer labeling  has  not  been  submitted, 
and  (11)  a  supplement  to  provide  up- 
dating information  with  respect  to  items 
C  (components) ,  7  (composition) ,  and  8 
(methods,  facilities,  and  controls)  of 
new  drug  application  form  FD-356H  (21 
CPR  314.1(c) )  to  the  extent  required  in 
abbreviated  applications  (21  CFR  314.1 

(f)). 

b.  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314.1(f) )  must 
be  obtained  prior  to  marketing  such 
product.  Marketing  prior  to  approval  of 
a  new  drug  application  will  subject  such 
products,  and  those  persons  who  caused 
the  products  to  be  marketed,  to  regula- 
tory action. 

C.  Notice  of  opportunity  for  hearing. 
On  the  basis  of  all  the  data  and  informa- 
tion available  to  him,  the  Director  of  the 
Bureau  of  Drugs  is  unaware  of  any  ade- 
quate and  well-controlled  clinical  inves- 
tigation, conducted  by  experts  qualified 
by  acienUflc  training  and  experience, 
meeting  the  requirements  of  section  505 
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of  the  Federal  Food,  Drug,  and  CJosmdtlc 
Act  (21  U.S.C.  355)  and  21  CPR  314.111 
(a)  (5),  demonstrating  the  effectlvenees 
of  the  drug(s)  for  the  indication (s)  lack- 
ing substantial  evidence  of  effectiveness 
referred  to  in  paragraph  A.  of  this 
notice. 

Notice  Is  given  to  the  holder  (s)  of  the 
drug  application (s),  and  to  all  other  In- 
terested persons,  that  the  Director  of  the 
Bureau  of  Drugs  proposes  to  issue  an 
order  imder  section  505(e)  of  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  355(e)),  withdrawing  approval  of 
the  new  drug  application(s)  and  all 
amendments  and  supplements  thereto 
providing  for  the  indication  (s)  lacking 
substantial  evidence  of  effectiveness 
referred  to  in  paragraph  A.  of  this 
notice  on  the  ground  that  new  in- 
formaticHi  before  him  with  respect  to 
the  drug  product  (s),  evaluated  together 
with  the  evidence  available  to  him  at  the 
time  of  approval  of  the  application  (s), 
shows  there  is  a  lack  of  substantial  evi- 
dence that  the  drug  product (s)  will  have 
ail  the  effects  it  purports  or  is  repre- 
sented to  have  under  the  conditions  of 
use  prescribed,  recommended,  or  sug- 
gested in  the  labeling.  An  order  wlth- 
respect  to  any  application  (s)  supple- 
mented, in  accord  with  this  notice,  to 
delete  the  clalm(s)  lacking  substantial 
evidence  of  effectiveness. 

In  addition  to  the  ground  for  the  pro- 
posed withdrawal  of  approval  stated 
above,  this  notice  of  opportimity  for 
hearing  encompasses  all  Issues  relating 
to  the  legal  status  of  the  drug  products 
subject  to  it  (including  identical,  re- 
lated, or  similar  drug  products  as  defined 
Is  21  CFR  310.6),  e.g.,  any  contention 
that  any  such  product  is  not  a  new  drug 
because  it  is  generally  recognized  as  safe 
and  effective  within  the  meaning  of  sec- 
tion 201  (p)  of  the  act  or  because  It  Is 
exempt  from  i>art  or  all  of  the  new  drug 
provisions  of  the  act  piu^uant  to  the 
exemption  for  products  marketed  prior 
to  June  25,  1938,  contained  in  section 
201  (p)  of  the  act,  or  pursuant  to  section 
107(c)  of  the  Drug  Amendments  of 
1962 ;  or  for  any  other  reason. 

In  accordance  with  the  provisions  of 
section  505  of  the  act  (21  U.S.C.  355) 
and  the  r^rulatlons  promulgated  there- 
under (21  CPR  Parts  310,  314) ,  the  ap- 
plicant (s)    and  all   other  persons  who 
manufacture  or  distribute  a  drug  prod- 
uct which  Is  Identical,  related,  or  sliailar 
to  a  drug  product  named  above  (21  CFR 
310.6> ,  are  hereby  given  an  opportunity 
for  a  hearing  to  show  why  approval  of 
the  new  drug  application (s)    providing 
for  the  claim  (s)  involved  should  not  be 
withdrawn  smd  an  opportimity  to  raise, 
for  administrative  determination,  all  is- 
sues  relating  to  the  legal  status  of  a 
drug  product  named  above  and  all  iden- 
tical, related,  or  similar  drug  products. 
If  an  applicant  or  any  person  subject 
to  this  notice  pursuant  to  21  CFR  310.6 
elects  to  avail  himself  of  the  opportunity 
for  a  hearing,  he  shall  file  (1)  on  or  be- 
fore February  28,  1977,  a  written  notice 
of  appearance  and  request  for  hearing, 
and  (2)  on  or  before  March  29.  1977,  the 
data.    Information,    and    analyses    on 


which  he  relies  to  justify  a  hearing,  as 
specified  in  21  CPR  314.200.  Any  other 
Interested  person  may  also  submit  com- 
ments on  this  proposal  to  withdraw  ap- 
proval. The  procedures  and  requirements 
governing  this  notice  of  opportunity  for 
hearing,  a  notice  of  appearance  and  re- 
quest for  hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
C?FR  314.200. 

The  failure  of  an  applicant  or  any 
other  person  subject  to  this  notice  pur- 
suant to  21  CFR  310.6  to  file  timely  writ- 
ten appearance  and  request  for  hearing 
as  required  by  21  CFR  314.200  constitutes 
an  election  by  such  person  not  to  avail 
himself  of  the  opportunity  for  a  hearing 
concerning  the  action  proposed  with  re- 
spect to  such  drug  product  and  a  waiver 
of  any  contentions  concerning  the  legal 
status  of  such  drug  product.  Any  such 
drug  product  labeled  for  the  indica- 
tion (s)  lacking  substantial  evidence  of 
effectiveness  referred  to  in  paragraph  A. 
of  this  notice  may  not  thereafter  lawfully 
be  marketed,  and  the  Food  and  Drug  Ad- 
ministration will  Initiate  appropriate 
regulatory  action  to  remove  such  drug 
products  from  the  market.  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face 
of  the  data,  information,  and  factual 
analyses  in  the  request  for  the  hearing 
that  there  is  no  genuine  and  substan- 
tial issue  of  fact  which  precludes  the 
withdrawal  of  aw>roval  of  the  applica- 
tion, or  when  a  request  for  hearing  is 
not  made  in  the  required  format  or  with 
the  required  analyses,  the  Commissioner 
will  enter  summary  judgment  against 
the  person (s)  who  requests  the  hearing, 
making  findings  and  conclusions,  deny- 
ing a  hearing. 

All  submissions  pursuant  to  this  no- 
tice of  opportunity  for  hearing  shall  be 
filed  In  qulntuplicate.  Such  submissions, 
except  for  data  and  information  pro- 
hibited from  public  disclosure  pursuant 
to  21  U.S.C.  331(j)  or  18  U.S.C.  1905, 
may  be  seen  In  the  office  of  the  Hearing 
Clerk  (address  given  below)  during 
working  hours,  Monday  through  Friday. 
Communications  forwarded  in  re- 
sponse to  this  notice  should  be  Identified 
with  the  reference  nimaber  DESI  4203, 
directed  to  the  attention  of  the  appro- 
priate office  named  below,  and  addressed 
to  the  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
Supplements  (identify  with  NDA  mun- 
ber) :  Division  of  Anti-Infective  Drug 
Products  (HrD-140).  Rm.  12B-45,  Bu- 
reau of  Drugs. 

Original  abbreviated  new  drug  appli- 
cations (Idaitlfy  as  such) :  IMylslon  of 
(generic  Ehrug  Monogn«)hs  (HPD-630). 
Bureau  of  Drugs. 

Request  fw  Hearing  (Idaitlfy  with 
Docket  number  appearing  to  the  heading 
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oif  this  notice) :  Hearing  CHerk,  Food  and 
Dnig  Administration  (HFC-20) .  Rm.  4- 
65. 

Requests  for  the  report  of  the  National 
Academy  of  Sciences-National  Research 
Council:  Public  Records  and  Document 
Center  (HPC-IS) ,  Rm.  4-«2. 

Other  communications  regarding  this 
notice:  Drug  Efficacy  Study  Implemen- 
tation Project  Manager  (HFT>-501> .  Bu- 
reau of  Drugs. 

This  notice  is  issued  under  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act  (.sees. 
502,  505,  52  Stat.  1050-1053,  as  amended 
<21  U.S.C.  352,  355) )  and  imder  the  au- 
thority delegated  to  the  Director  of  the 
Bureau  of  Drugs  (21  CFR  5.31)  (re- 
codification published  in  the  Federal 
Register  of  June  15,  1976  i41  PR 
24262)). 

Dated:  January  17,  1977. 

J.  Richard  Crout. 
Director.  Bureau  of  Drugs. 

IPR  Doc.77-2776  Piled  l-27-77;8:46  am] 


ENDOCRINOLOGY  AND  METABOLISM 
ADVISORY  COMMITTEE 

Meeting  Change 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (Pub. 
L.  92-463,  86  Stat.  770-776  (5  U.S.C.  App. 
I) ) ,  the  Food  and  Drug  Administration 
announced  in  a  notice  published  in  the 
Federal  Register  of  January  18,  1977 
(42  FR  3348) ,  public  advisory  committee 
meetings  and  other  required  Information 
In  accordance  with  provisions  set  forth 
In  section  10(a)(1)  and  (2)  of  the  act. 

Notice  is  hereby  given  that  the  meeting 
of  the  Endocrinology  and  Metabolism 
Advisory  Committee  scheduled  for  Feb- 
ruary 17  and  18,  1977,  will  meet  only  on 
February  18,  1977,  Conference  Rms.  G 
and  H,  Partlawn  Bldg.,  5600  Fishers 
Lane.  Rockville,  MD,  with  the  open  pub- 
lic hearing  beginning  at  9  a.m.  and  the 
open  committee  dlscussicm  at  10  a.m. 

Dated:  January  21,  1977. 

Joseph  P.  Hile, 
Associate  Commissioner  for 
Compliance. 

IFB  Doc.77-2773  PUed  1-27-77:8:45  am) 


1  Docket  No.  7SN-04811 

NEW  DRUG  APPUCATIONS 

Withdrawal  of  Approval;  Correction 

In  FR  Doc.  70-9292  appearing  on  page 
11929  In  the  Federai.  Register  of  July  24, 
1970  (35  PR  11929),  under  "[Docket  No. 
FDC-D-135;  Various  NDA's]."  the  FVxxi 
and  Drug  Administration  announced  the 
withdrawal  of  approval  of  a  large  num- 
ber of  new  drug  applications  (NDA's) 
for  failure  of  sponsors  to  submit  required 
reports.  The  Inclusion  in  the  notice  of 
NDA  1(^124  for  Serpalan  (Reseiidne) 
Tablets,  manufactured  by  Lannett  Co., 
9000  State  Rd..  E^iUaddphla.  PA,  was  to 
error.  Accordingly,  on  page  11940,  to  the 
second  column,  mider  tbe  name  and  ad- 
dress for  Lannett  Co.,  the  notice  Is  c<a- 


rected   tu   ddettog   the   Itoe   "10-124. 
Snpalan  TaUets  9.1.  0.25. 1.0  mg." 

Dated:  January  21.  Id77. 

Joseph  P.  Hile. 
Associate  Commissioner  for 

Compliance. 
|FR  Doc. 77-2774  Filed  1-27-77.8:45  ami 


[Docket  No.  76N-(M74] 

SAFETY  OF  CERTAIN  FOOD  INGREDIENTS 

Opportunity  for  Public  Hearing 

The  Food  and  Drug  Administration  is 
annoimcing  an  opportunity  for  public 
hearing  on  the  safety  of  certain  food  in- 
gredients to  determine  if  they  are  gen- 
erally recognized  as  safe  (GRAS) ,  or 
subject  to  a  prior  sanction.  Requests  to 
make  oral  presentation  at  the  public 
hearing  must  be  postmarked  on  or  be- 
fore February  28. 1977. 

The  Commissioner  of  Food  and  Drugs 
issued,  in  the  Federal  Register  of  Julv  26, 
1973  (38  FR  20053),  a  notice  advising  the 
pubUc  that  an  opportunity  would  be  pro- 
vided for  oral  presentation  <rf  data,  to- 
formation,  and  views  at  public  hearings 
to  be  conducted  by  the  Select  Committee 
on  (3RAS  Substances  of  the  Life  Sciences 
Research  Office,  Federation  of  American 
Societies  for  Experimental  Biology 
(hereinafter  referred  to  as  the  Select 
Committee) ,  about  the  safety  of  ingredi- 
ents used  to  food  to  determine  if  they  are 
GRAS  or  subject  to  a  prior  sanction. 

The  Commissioner  now  gives  notice 
that  the  Select  C(»nmittee  is  prepared  to 
condt^ct  a  pubUc  hearing  on  the  follow - 
tog  categories  of  food  togredlents :  adiplc 
acid:  formic  acid,  ethyl  formate  and 
sodium  formate;  and  hydrogenated  soy- 
bean oil.  "ITie  pubUc  hearing  will  provide 
an  opportuni^,  before  the  Select  Com- 
mittee reaches  its  fintd  conclusions,  for 
any  toterested  person(s)  to  present  sci- 
entific data.  Information,  and  views  on 
the  safety  of  these  substances,  to  addi- 
tion to  those  previously  submitted  to 
wrlttog  pursuant  to  notices  published  to 


the  Feocral  Rsgistks  of  July  26. 1973  <  38 
FR  20051.  20053)  and  AprU  17,  1974  (39 
PR  13796, 13798) . 

The  Select  Committee  has  reviewed  all 
the  available  data  and  toformation  on 
the  categories  of  food  ingredients  listed 
above  and  has  reached  one  of  the  five 
following  tentative  conclusions  on  the 
.-tatus  of  each: 

1.  There  is  no  evidence  In  the  available 
information  tliat  demonstrates  or  sug- 
gests reasonable  grounds  to  suspect  a 
hazard  to  the  pubUc  when  it  is  used  at 
levels  that  are  now  current  or  that  miszht 
reasonably  be  expected  in  the  future. 

2.  There  Ls  no  evidence  in  the  available 
information  that  demonstrates  or  sug- 
gests reasonable  grounds  to  su-^^i^ect  a 
hazard  to  the  public  wlien  it  is  used  at 
levels  that  are  now  current  and  in  the 
manner  now  practiced.  However,  it  is  not 
possible  to  determine,  without  additional 
data,  whether  a  significant  tocrease  in 
consiunption  would  constitute  a  dietar>- 
hazard.  (This  findtog  does  not  apply  to 
the  substances  covered  by  this  notice.  > 

3.  Although  no  evidence  to  the  avail- 
able information  demonstrates  a  hazard 
to  the  pubUc  when  It  is  used  at  levels 
that  are  now  current  and  to  the  manner 
now  practiced,  imcertatoties  exist  re- 
quiring that  additional  studies  be  con- 
ducted. (This  finding  does  not  apply  to 
the  substances  covered  by  this  notice.) 

4.  The  evidence  Is  insufficient  to  deter - 
mtae  that  the  adverse  effects  rexx>rted 
are  not  deleterious  to  the  pubhc  health 
when  it  is  used  at  levels  that  are  now 
current  and  to  the  manner  now  prac- 
ticed. (This  findtog  does  not  apply  to  the 
substances  covered  by  this  notice.  > 

5.  The  information  available  is  not 
sufficient  to  make  a  tentative  conclusicoi. 
(This  finding  does  not  apply  to  the  sub- 
stances covered  by  this  notice.) 

The  fcdlowlng  table  lists  each  mgredi- 
ent,  the  Select  CJommlttee's  tentative 
conclusion  (keyed  to  the  five  types  of 
conclusions  listed  id)ove) .  and  the  avail- 
able infonnation  on  whkh  the  Select 
Committee  reached  Its  conclusion. 


Select 

Bcientiflc  liUraturo 

Sobstanc* 

eoounittee 
tantative 

review 

Animal  study  repori 
ordtT  No.  and  cost 

O'hi-r  informal  !'<ri 

eonehinon 

Ordw  No. 

Cost 

Adipicatid...  

1 

AS. 

$3.2.'. 

^^utagl'llic  fTalnaiion 
ibost         niMUatcd, 
dominant  lethal, 
and  eytogenrties) 
of  adipie  acid  (71- 

(a^ 

Iliinian  intake  data,  takrn 
turn  "A  Comprehensive 
Survey  of  Indoxlry  on  the 
Tse  of  Food  ChemicaL" 
Ocneraily  Recognized  a« 
Sal*     (URA6)",     availalile 

iO)  by  Utton  Bio- 

netio,  Inc.,  under 

from  the  National  Tts.Uiacai 

FDA  eootiart  (PB- 

Inforniation      Servi.v.      PB 

a«&-iM/AS.  (fi.7S). 

Noe.  221-921  throuith  221-Wy 

Taratolofic  eTalua- 

(b) 

Heport  oc  subacute  Utih  ng  of 
aaipjcacidsubmitt>'iiti)  E.  1. 
doPoDt  de  Nemours  A  Co. 

tkmofadiptcaeid 

(71-60)  by  Food 

and  Dras  Beaearcb 

bv  Haielton  Lab. 

Labs..  Ida.,  nndw 

(e)  Investigation  of  the  io\..-  and 

FDAeontraet 

teratogenic  effects  of  ORXfi 

(PB-2a-802, 

•Qbstanoe  to  the  dev<'ln()ing 

J3.75). 

eblcken  embrjo:  a<ii[>ir  acid. 
FDA  In-hoTjsc  invr^iJBation 

Eihj-1  formaif 

1 

PB-228- 

KOO 

(a)    ITttttmu>       intalTM      il'itn        «ak^.«. 

eee'AS 

fr»m     "A      Coniprelifn.sjve 

ronnieaoidtMed 
in  {ood-iwAkaginc 
materials). 

1 

• 

Survey  of  Industry  on  the 
use  of  Food  Chemicals  Gen- 
craDy    Reoornized    as    8a& 

Bodhtm  aniMU 

(IMdlBfOOd- 

rirtHliU  ma«» 

lialB). 

1  O  KAB)  ,••  available  from  tba 
;  tetiooal  Teehnloal  Informa- 

tion 8«rvlee,  PB  Nw    221- 

- 

CD  tbraoBii  221-949. 
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Siib'slano* 


~i<yU<>aii  oil. 
llvlrnKMislPd 
'uvlioanoil  (WVi\ 
III  fiio(i-|>arkat;iiig 
iiiatiriul-  . 


•emmltte* 
tentaUTa 
eoiMhlstoo 


BctoaUAo  Utontan 
rtTlew 

Ordar  No.      Cost 


Animal  atady  raport 
ord«r  Nio.  and  ooat 


Other  infonnatioa 


1     PB-22»- 

657/A8 


$4.00 


Reports  in  the  table  with  "PB"  prefixes 
may  be  obtained  from  the  National 
Technical  Information  Service.  U.S.  De- 
partment of  Commerce,  5285  Port  Royal 
Rd.,  Springfield,  VA  22151. 

In  addition  to  the  Information  con- 
tained in  the  documents  listed  in  the 
table  above,  the  Select  Committee  sup- 
plemented, where  appropriate,  its  reviews 
w^lth  specihc  information  from  special- 
ized sources  as  announced  in  a  previous 
hearing  opportunity  notice  published  In 
the  Federal  Register  of  September  23, 
1974  (39  FR  34218). 

The  Select  Committee's  tentative  re- 
ports on  (1)  adipic  acid,  (2)  formic  acid, 
ethyl  formate,  and  sodium  formate,  and 
<3)  hydrogenated  soybean  oil  are  avail- 
able for  review  In  the  ofBce  of  the  Hear- 
ing Clerk,  Food  and  Drug  Administra- 
tion, Rm.  4-65,  5600  Fishers  Lane,  Rock- 
ville,  MD  20857,  and  also  at  the  Public  • 
Information  OCace,  Food  and  Drug  Ad- 
ministration, Rm.  3807,  200  C  St.  SW., 
Washington,  D.C.  20204.  In  addition,  all 
reports  and  dociunents  used  by  the  Select 
Committee  to  review  the  ingredients  are 
available  for  review  in  the  office  of  the 
Hearing  Clerk. 

To  schedule  the  public  hearing,  the 
Select  Committee  must  be  informed  of 
the  number  of  persons  who  wish  to  at- 
tend and  the  length  of  time  requested  to 
give  their  views.  Accordingly,  any  inter- 
ested person  who  wishes  to  appear  at  the 
public  hearing  to  make  an  oral  presenta- 
tion shall  so  inform  the  Select  Conmit- 
tee  in  writing,  addressed  to:  The  Select 
Committee  on  ORAS  Substances,  Life 
Sciences  Research  Office,  Federation  of 
American  Societies  for  Experimental  Bi- 
ology, 9650  Rockville  Pike,  Bethesda,  MD 
20014.  A  copy  of  each  such  request  shall 
be  sent  to  the  Hearing  Clerk,  address 
noted  above,  and  all  such  requests  shall 
be  placed  on  public  display  in  that  office. 
Any  such  requests  must  be  postmarked 
on  or  before  February  28,  1977,  shall  state 
the  substance (s)  on  which  an  opportu- 
nity to  present  oral  views  is  requested, 
and  shall  state  how  much  time  is  re- 
quested for  the  presentation.  As  soon  as 
possible  thereafter,  a  notice  announcing 
the  date,  time,  place,  and  scheduled 
presentations  for  any  public  hearing  that 
may  be  requested  will  be  published  in 
the  Federal  Register. 

The  purpose  of  the  public  hearing  is 
to  receive  data,  information,  and  views 


(a)  Letter  dated  July  1,  197«,  from 
^         Corbln  MUes,  FDA. 

(b)  Letter  dated  Jan.  7,  1976,  from 

O.  F.  Spencer,  U8DA. 

(c)  Memorandum  dated  Mar.  27, 

1974,  from  R.  J.  Dlmlox, 
U8DA. 

(d;  CarpcntiT,  D.  L.,  J.  Loh- 
mann,  B.  S.  Mason,  and 
H.  T.  Slover,  1976.  Lipid 
competition  of  sclocted  vrpt- 
table  oils.  J.  Am.  Oil  Cheiii. 
(in  prc&ii. 

(.0  Moiints,  T.  I,..  I!i76.  Double 
bond  position  ftfToct.<  nii- 
tablism  of  cis  tHLnlwciioab;-. 
Lipids  (111  pi.s,-.'. 


not  previously  available  to  the  Select 
Committee  about  the  substances  listed 
above.  Information  already  contained  in 
the  scientific  literature  reviews  and  in 
the  tentative  Select  Committee  report 
shall  not  be  duplicated,  although  views 
on  the  interpretation  of  this  material 
may  be  presented. 

Depending  on  the  number  of  requests 
for  opportunity  to  make  oral  presenta- 
tions, the  Select  Committee  may  reduce 
the  time  requested  for  any  presentation. 
Due  to  time  limitations,  individutils  and 
organizations  with  common  Interests  are 
urged  to  consolidate  their  presentations. 
Any  interested  person  may,  in  lieu  of  an 
oral  presentation,  submit  written  views, 
which  shall  be  considered  by  the  Select 
Committee.  Three  copies  of  such  written 
views  shall  be  addressed  to  the  Select 
Committee  at  the  address  noted  above, 
and  must  be  postmarked  not  later  than 
10  days  before  the  scheduled  date  of  the 
hearing.  A  copy  of  any  written  views 
shall  be  sent  to  the  Hearing  Clerk,  Food 
and  Drug  Administration,  and  shall  be 
placed  on  public  display  in  that  office. 

A  public  hearing  will  be  presided  over 
by  a  member  of  the  Select  Committee. 
Hearings  will  be  transcribed  by  a  report- 
ing service,  and  a  transcript  of  each 
hearing  may  be  purchased  directly  from 
the  reporting  service  and  will  also  be 
placed  on  public  display  in  the  office  of 
the  Hearing  Clerk,  Food  and  Drug  Ad- 
ministration. 

Dated:  January  17,  1977. 

j  Joseph  P.  Hile, 

I'  Associate  Cormnissioner  for 

'  Compliance. 

IFR  Doc  77-2222;  Piled  l-27-77;8:45  am] 


Assistant  Secretary  for  Education 

NATIONAL  CENTER  FOR  EDUCATION 
STATISTICS 

Comments  on  Collection  of  information 
and  Data  Acquisition  Activity 

Pursuant  to  section  406(g)  (2)  (B) , 
General  Education  Provisions  Act,  no- 
tice is  hereby  given  as  follows: 

The  U.S.  Office  of  Education  has  pro- 
posed collections  of  informatkm  and  data 
acquisition  activities  which  will  request 


information  from  educational  agencies 
or  Institutions. 

The  purpose  of  publishing  this  notice 
In  the  Federal  Register  is  to  afford  each 
educational  agency  or  instltuticm  std>- 
ject  to  a  request  imder  the  pr(H)06ed 
collection  of  information  and  data  ac- 
quisition activities  and  their  represent- 
ative organizations  an  of^iortunlty,  dur- 
ing a  30-day  period  before  transmittal 
to  the  Director  of  the  Office  of  Manage- 
ment and  Budget,  to  comment  to  the 
Administrator  of  the  National  Center  for 
Education  Statistics  on  the  collections 
of  information  and  data  acquisition  ac- 
tivities. 

Descriptions  of  the  proposed  collec- 
tions of  information  and  data  acquisi- 
tion activities  follow  below. 

Written  comments  on  the  prc^Josed 
activity  are  invited.  Comments  must  be 
received  on  or  before  February  28,  1977 
and  should  be  addressed  to  Administra- 
tor, National  Center  for  Education  Sta- 
tistics, ATTN:  Manager,  Information 
Acquisition,  Planning,  and  Utilization, 
Room  3001,  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202. 

Further  information  may  be  obtained 
from  Elizabeth  M.  Proctor  of  the  Na- 
ti<Mial  Center  for  Education  Statistics, 
202-245-1022. 

Marie  D.  Eldridge, 
Administrator,  National  Center 
for  Education  Statistics. 

Dated:  January  25, 1977. 

Description   or   A   Proposes  Collection   oi" 
Information  and  Data  Collectioh  Actiyitt 

1.  TITLE  OP  PROPOSED  ACTIVITY: 

A  Study  of  the  State  of  BUlngu&l  Mate- 
rials Development  and  tb«  Transition  of 
materials  to  claesrooms  ("Evaluatl<Mi  of 
Bilingual  Curriculum  Development  Ac- 
tivities") . 

2.  AQENCY/BDREAU/OFPICE: 

U.S.  Oflace  of  Education.  Office  of  Planning, 
Budgeting  and  E^valuatioIl. 

3.  AGENCY  FORM  NUMBERS: 
OE  51fr-l.  OE  515-2. 

4.  LEGISLATIVE    AUTHORITY    FOR    THIS 

ACTIVITY: 
The  BUingual  Education  P'rogram  au- 
thorized undea:  Title  vn  of  the  Elementary 
and  Secondary  Education  Act  (BSEA)  pro- 
vides funds  to  local  education  agencies 
(L£A'e)  for  projects  designed  to  meet  the 
1  special  needs  of  chUdren  who  come  from 
■  homes  in  which  the  dominant  language  la 
not  English.  The  original  1968  legislation, 
P.L.  90-247  stipulates  in  Section  704(a)  (b) 
that  approved  activities  include  '••  •  •  the 
development  and  dissemination  of  special 
instructional  materials  for  use  In  bilingual 
education  programs  *  •  •."  The  Education 
Amendments  of  1974,  P.L.  93-380,  Section 
742(c)  (2)  directs  the  Commissioner  of  Edu- 
cation to  "develop  and  disseminate  instruc- 
tional materials  and  equlpmfent  suitable  for 
use  in  bilingual  education  programs  •  •  •." 
The  Interim  Rules  and  "Regulations  for  the 
Title  vn  Program  published  in  the  Federal 
Register  in  1975  (Section  123.12,  "Authcwized 
Activities")  refers  to  tb«  estabUahixiNit  ot 
Resovirce  Centers,  Materials  DevelOfxnent 
Centers,  and  Dissemination  and  Assessment 
Centers  to  carry  out  the  development  and 
dissemination  plans. 

Planning  and  evaluation  activities  are  au- 
thorized under  the  General  Education  Pro- 
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visions  Act  i^leta  provides  i4>propriations 
for:  "(1)  planntwg  ttx  the  succeeding  year  for 
any  •  •  •  program,  and  (2)  evaluation  of 
•  •  •  programs."  The-4»w  also  states  in  part: 
"•  •  •  the  Secretary  shaU  transmit  to  [ap- 
propriate Congressional  conunlttees]  an 
annual  evaluation  report  which  evaluates  the 
effectiveness  of  applicable  programs  •  •  • 
such  report  shall  •  •  •  contain  information 
on  progress  being  made  •  •  •  describe  the 
costs  and  benefits  of  the  applicable  pro- 
gram •  •  •  Identify  which  sectors  of  the  pub- 
lic receive  the  benefits  of  such  pro- 
gram •  •  •"  (20  UJ3.C.  1226C). 
6.  VOLUNTARY/OBLIGATORY  NATURE  OP 
RESPONSE: 
Volugtary. 

6.  HOW  INFORMATION  TO  BE  COLLECTED 

WILL  BE  USED: 

The  Information  wlU  be  used  by  the  Office 
of  Education  in  its  administration  of  the 
Bilingual  Education  Act,  particularly  to  de- 
termine apprt^riate  budget  levels  for  mate- 
rial development  and  dissemination  activities 
and  to  provide  guidelines  for  Improving  the 
coordination  of  activities  of  Materials  Devel- 
opment Oent«s,  Dissemination  and  Assess- 
ment Centers,  and  Resource  Centers  funded 
under  Title  Vn. 

The  Inventory  of  materials  In  use  and  the 
survey  of  materials  needs  wUI  be  used  by 
Materials  Development  Centers  and  by  pub- 
Ufdiers  In  establishing  priorities  for  the  pro- 
duction of  materials.  The  InvmtM^  will  Uso 
assist  the  Office  of  Civil  Rights  In  administer- 
ing TiUe  rv  of  the  OlvU  Rights  Act  of  1974  by 
providing  Information  to  be  used  by  Lau  Cen- 
ters fen-  technical  assistance  to  local  educa- 
tion agencies.  ^ 

The  overall  purpose  Of  the  study  is  to  de- 
termine the  status  of  the  devel<^ment  of  bi- 
lingual education  curriciilum  materials  and 
to  analyze  the  process  through  which  'Uieee 
materials  are  Introduced  into  the  classroom. 
Tliere  are  five  major  objectives: 

To  assemble  a  list  of  currently  available 
materials  and  of  materials  presently  under 
development; 

To  identify  shortages  of  materials; 

To  Idecitify  the  likely  market  for  materials 
In  short  supply; 

To  analyze  procedures  for  field  testing. 
publlelEing.  and  disseminating  bilingual 
materials  by  Title  vn  Centers;  and 

To  synthesize  and  summarize  information 
on  the  state  of  bilingual  education  to  cur- 
riculum materials  and  to  design  a  model 
management  plan  for  bilingual  materials  de- 
velopment and  dissemination. 

Data  collected  In  this  study  will  also  be 
used  by  the  Commissioner  of  Education  for 
a  report  to  the  Congre^  and  to  the  President 
on  the  condition  of  bilingual  education  In 
the  nation,  including  plans  for  future  activi- 
ties to  be  carried  out.  (Public  Law  93-380. 
Sections  731(c)  and  732(c).) 

7.  Data  Acquisition  plan: 

a.  METHOD  OP  COLLECTION:  LEA  mall 
survey,  phone  and  mail  survey  of  commercial 
publishers. 

b.  TIME  OP  COLLECTION:  LEA — ^ring 
1977;  Publishers — June  1977. 

c.  FREQUENCY:  Single  time. 

8.  RESPONDENTS: 

a.  TYPE:   Local  Education  Agencies. 

b.  NTTMBEB:  614. 

C.  ESTIMATKD  AVERAGE  MAN-HOURS 
PER  RESPONDENT:  0.5. 

a.  TYPE:  Commercial  Publishers. 

b.  NUMBER:  50. 

c.  ESTTMATED  AVERAGE  MAN-HOURS 
PES  RESPONDENT:  0.25. 

9.  INFORMATTON  TO  BE  CpLLECTBD: 
RESPONDENT   TYPE:    Local   Educational 

Agencies — 

UstB  of  bilingual  materials  currently  used 
by  language,  subject  and  grade. 


Lists  of  materials  Aevdoped  by  the  IXA. 

Lists  of  bilingual  matcrlaJe  needed  by  lan- 
guage, subject  and  graide. 

Numbers  of  students  of  limited  EDgllab- 
sp>eaklng  ability  by  grade. 

How  LEAS  obtain  information  about  bi- 
lingual materials. 

How  L£As  dlssemlQiate  ioformation  about 
bilingual  materials. 

RESPONDENT  TYPE:  Commercial  Pub- 
lishers— 

Lists  of  currently  available  bUingual  mate- 
rials, and  materials  to  be  developed  in  the 
near  future. 
Desouption   or   a   Pkoposed  Collection   or 

Information    and    Data  Acquxsitton    Ac- 

TIVITT 

1.  TITLE    OF    PROPOSED    ACTIVITY: 

Evaltiation  of  Emergency  Schoc^  Aid 
(ESAA)  Implementation  and  Impact  at  the 
Regional  Level:  Case  Study  Interview  Pro- 
tocols and  Mail  Questionnaires. 

2.  AGENCY,  BUREAU,  OFFICE: 

U.S.  Department  of  Health,  Education,  and 
Welfare,  Region  n.  Office  of  the  Regional 
Director  and  UJS.  Office  of  Eklucation,  Office 
of  Planning,   Budgeting,   and  Evaluation. 

3.  AGENCY  FORM  NUMBER: 
OE  517-1. 

4.  LEGISLATIVE    AUTHORITY    FOR    THIS 

ACTIVITY: 

"•  •  •  The  Secretary  shall  transmit  (to 
specified  committees  of  the  Congress)  an 
annual  evaluation  report  which  evaluates 
the  effectiveness  of  applicable  pro- 
grams   (20  use  1226c.) 

"•  •  •  the  Assistant  Secretary  Is  au- 
thorized to  make  grants  •  •  •  and  con- 
tracts •  •  •  for  the  purpose  of  evaluating 
specific  programs  and  projects  assisted  un- 
der this  chapter."  (20  USC  1612.) 

6.  VOLUNTARY/OBLIGATORY  NATURE  OF 
RESPONSE: 
Volxmtary. 

6.  HOW  INFORMATION  TO  BE  COLLECTED 

WILL    BE    USED: 

This  study  Is  needed  to  provide  informa- 
tion on  the  effect  of  Regional  Office  pro- 
cedures and  assistance  upon  the  imple- 
mentation and  effectiveness  of  ESAA  Basic 
and  Pilot  projects  In  school  districts  in  New 
York  and  New  Jersey.  The  quality  and  use- 
fulness of  local  ESAA  project  evaluations 
will  be  determined.  Differences  among  dis- 
tricts willbe  examined  to  determine  if  any 
characteristics  predict  local  project  imple- 
mentation and  effectiveness. 

The  ultimate  piirpose  of  the  study  is  to 
support  alternative  administrative  strategies 
for  the  Regional  Office  which  are  likely  to 
increase  the  effectiveness  of  Basic  and  Pilot 
grant  projects  In  achlving  local  objectives 
and  national  goals. 

The  results  will  also  be  Included  in  the 
Annual  Evaluation  Report  to  Congress  (20 
USC  1226c ) .  Such  resxilts  will  be  used  as 
part  of  a  basis  for  legislative  or  executive 
proposals. 

Summary  results  will  be  distribtued  to 
State  and  local  ESAA  p>ersonnel  in  New  York 
and  New  Jersey  and  to  other  interested 
parties. 

7.  DATA  ACQUISITION  PLAN: 

a.  MFTHOD  OP  COLLECTION:  Mail  and 
personal  interview. 

b.  TIME  OP  COLLECTION:   Spring. 

c.  FREQUENCY:  1977  only. 

8.  RESPONDENTS: 

a.  TYPE:  Local  Education  Agencies. 

c.  ESITMATSD  AVERAGE  MAN-HOURS 
PER  RESPONDENT:  1.8. 


a.TYFK:  niadiwlK. 

b.  IfDMBBB:  lA 

c.  ■bthsatsd  atbraob  man-hours 

PER  RESPONDENT:  1.8. 

a.  TYPE:  Teachers. 

b.  NUMBER:  32. 

c.  ESTIMATED  AVERAOC  MAN-HOURS 
PER  RESPONDENT:   1.8. 

a  TYPE:  Parents. 

b.  NUMBER:  32. 

c.  ESTIMATED  AVERAGE  M.AN -HOURS 
PER  RESI»ONDENT:  0.8. 

a  TYPE:  Other  (S5AA  Community  Ad- 
visory Board  Members) . 

b.  NUMBER:  8. 

c.  ESTIMATED  AVER.\OE  MAN -HOURS 
PER  RESPONIMWT:  U. 

9.  INFORMATION  TO  BE  COIABCTED: 

RESPONDENT  TYPE:  Local  Education 
Agencies — 

Implementation  processes,  problems  and 
perceived  causes:  Adherence  to  proposed 
project  schedtiles,  perceived  problems  in  im- 
plementing seperate  project  components,  and 
factors  hindering  tmplementatlom. 

Regional  office  contacts:  Numbw  of  site 
visits  nuule  by  regional  office  staff,  advance 
notice  for  site  visits,  and  changes  suggested 
and  resulting  from  site  visits. 

Technical  assistance:  Agencies  which  sup- 
plied technical  assistance,  content  of  the 
as.slst&nce.  importance  of  assistance  to  proj- 
ect. 

Project  organization:  Perceived  impor- 
tance of  groups  or  Individual  contributors 
to  the  ESAA  project,  description  of  the  role 
of  major  contributors,  procedures  for  selec- 
tion of  students,  and  staff,  Inservlce  training 
Project  go€Js:  Perceived  achievement  of 
goals,  relation  of  goals  to  problems  of  de- 
segregation, perceived  needs  of  minority  iso- 
lated students. 

Evaluation  activities:  ^tablished  evalua- 
tion criteria  by  component,  difficulties  in 
evaluating  component,  contribution  of  eval- 
uation procedures  to  project. 

Next  year's  proposal  process:  Applications 
submitted,  differences  from  previous  years' 
suggestions  for  change  in  application  proc- 
esses. « 

RESPONDENT  TYPE:  Principal.'? — 
Project  organization:  Personal  level  of  in- 
volvement, school  eUglbility,  student  eligi- 
bility, nattire  of  ESAA  activities,  differences 
of  BSAA  from  regular  activities,  contribu- 
tions of  individuals  or  groups. 

Next  year's  awards  process:  Application 
sabmltted,  level  of  participation,  difference 
from  previous  years,  support  for  ES.\A  activ- 
ities without  Federal  funding. 

RESPONDENT  TYPE:  Teachers- 
Similar  to  principals  but  the  quest ic::*  &re 
directed   to   the   individual   teachers'   cUi."«- 
rooms  and  not  the  total  school. 
RESPONDENT  TYPE:  Parents- 
Role  in  ESAA  process:  Knowledge  ol  ES.^.^ 
activities,  difference  from  regular  school  ac- 
tivities, role  in  decision  making,  evaluation 
of  KS.\A  Advisory  Committee. 

Desegregation  plan  and/or  minority  Iso- 
lation: Effect  of  plan  on  children,  problem? 
arising  from  desegregation  plan,  perceived 
needs  of  minority  isolated  chUdren,  rela- 
tionship of  ESAA  process  to  problems. 

RESPONDENT  TYPE:  Others  (ESAA  Ad- 
visory Committee  Members)  — 

Project  organization:  Selection  of  Advi- 
sory committee,  selection  of  chairperson, 
level  of  activity  in  project  implementation, 
time  requirements,  membership  in  other  ad- 
visory committees. 

Implementation  processes,  problems  and 
their  perceived  causes:  Adherence  to  pro- 
posed project  schedule,  apeclfle  problema, 
causes  of  problems. 
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Regional  offlc«  oontects:  Number  of  site 
\  isite  made  by  regtonsl  oOee  staff,  obJ«cUvea 
of  sit«  Tialta,  cbangea  suggested  and  resulting 
from  site  Tlalts. 

Project  goals :  Perceived  goal*  of  LEA  pro- 
gram, progress  toward  goals,  perceived  na- 
t  loiial  goals  of  ESAA. 

In-service  training:  Personal  participation, 
objectives  of  training,  evaluation  of  training, 
differences  from  regular  training. 

ITesegregatlon  plan  and/or  minority  Isola- 
tion nature  of  problems  resulting  from  de- 
segregation plan;  needs  of  minority  Isolated 
.students,  relation  of  ESAA  activities. 

Evaluation  activities:  Description  of  ac- 
tivities, difficulties  in  eval\iating  activities, 
progress  toward  meeting  criteria,  alternative 
criteria  for  project  success. 

Implementation  processes,  problems  and 
their  perceived  causes:  Adherence  to  pro- 
posed project  schedule,  perceived  problems  in 
implementing  separate  project  components. 

Regional  Offlcn.  contacts:  Number  of  site 
visits  made  by  regional  office  staff,  objectives 
of  site  visits,  changes  suggested  and  resulting 
from  site  visits. 

Project  goals:  Perceived  achievement  of 
goals,  progress  toward  goals,  relation  of  goals 
to  problems  of  desegregation,  perceived  needs 
of  minority  isolated  students. 

EvalAtlon  activities:  Nature  of  evaluation 
activities,  alternative  criteria  for  project 
success. 

Next  year's  proposal  process:  Application 
submitted,  level  of  participation,  differences 
from  previous  years,  suggestions  for  change 
in  application  process. 

Descriptiok  or  a  Proposed  Collection  op 
Information  and  Data  Acquisition  Ac- 
xnTTY 

1.  TITLE  OF  PROPOSED  ACTIVXTY: 

A  Review  of  State  Oversight  In  Postsecond- 
ary  Education. 

a.  AGENCY,  BUREAU  OFFICE: 

U.S.  Office  of  Education,  Office  of  Plauuiiig. 
Budgeting,  and  Evaluation. 

3.  AGENCY  FORM  NUMBER: 
OE  526. 

4.  LEOISLATTVE    AUTHORITY    FOR    THIS 

ACTIVITY: 

"The  term  'institution  of  higher  education' 
means  an  educational  institution  in  any 
State  which  •  •  •  is  legally  authorized 
within  such  State  to  provide  a  program  of 
education  beyond  secondary  education 
•  •  •"  (Sec.  1301(a),  Higher  Education  Act 
of  196S  as  amended,  20  USC  lUl.) 

"The  Commissioner  shall  publish  a  list  of 
agencies  which  he  determlneo  to  be  reliable 
authority  as  to  the  quality  of  public  post- 
secondary  vocational  education  In  their  re- 
spective States  for  tbe  purpose  of  determin- 
ing eligibility  for  all  Federal  students  assist- 
ance programs."  (Sec.  43B(b),  Higher-Educa- 
tion Act  of  1965  as  amended.  20  USC  1087.) 

"The  Secretary  shall  transmit  to  the  Com- 
mittee on  Education  and  Labor  of  the  House 
of  Representatives  and  the  Committee  on 
Lalx>r  and  Public  Welfare  of  the  Senate  an 
apniiid  evaluation  report  which  evaluates  the 
effectiveness  of  applicable  programs  In 
achieving  their  legislated  purposee  together 
"  wltli  recommendations  relating  to  such  pro- 
grams foir  the  Improvement  of  such  programs 
which  wUl  result  in  greater  eflectiveneas  In 
achieving  such  purpoeee."  (Sec.  417(a),  Gen- 
eral Educaitlon  Provisions  Act,  20  USC 
1226(0).) 

5.  VOLUNTARY/OBLIGATORY  NATURE  OP 
RESPONSE: 
Voluntary. 


9.  HDW  INFORMATION  TO  BE  COLLECTED 
*WILL  BE  USED: 

Since  State  agencies  are  responsible  for 
charting/licensing,  and  in  a  number  of  States 
approving,  poetsec<»idary  InstltutlonB  that 
thus  become  eligible  to  participate  In  federal 
assistance  programs,  this  study  is  designed 
to  provide  the  Office  of  Education  (OE)  with 
an  acciirate  appraisal  of  the  ciu-rent  status 
of  State  agencies  legislative  authorization 
for  licensing  and  accrediting.  The  relation- 
ship of  these  laws  and  regulations  to  the 
practices  and  processes  of  the  States  In  the 
licensing  and  accrediting  of  postsecondary 
institutions  Is  the  primary  thrust  of  the 
study.  Since  postsecondary  institutions  be- 
come eligible  to  partlolpate  in  (OE)  programs 
because  of  such  licensing  and  Eiccredlting,  the 
Information  will  be  used  by  the  Division 
of  Eligibility  and  Agency  Evaluation  (DEAE) 
of  the  (OE)  to  evaluate  these  State  activities 
as  well  as  to  maintain  a  current  file  on  the 
status  of  these  activities. 

7.  DATA  ACQUISITION  PLAN: 

a.  METHOD  OF  COLLECTION:  Telephone 
Interviews. 

b.  TIME  OF  COLLECTION:    Spring,    1977. 

c.  FREQUENCY:  Once. 

8.  RESPONDENTS: 

a.  TYPE;  State  Authorizing  and/ or  Regu-   , 
latlng  Agencies  for  Public  and  Private  Post- 
secondary  Institutions. 

b.  NUMBER:  182  (estimated). 
C.  ESTIMATED     AVERAGE     MAN-HOURS 

PER  RESPONDENT:   2. 

9.  INFORMATION  TO  BE  COLLECTED: 
The  survey  will  collect  Information  on  the 

States'  practices  for  determining  the  eligi- 
bility of  postsecondary  institutions  that  may 
partlcl!»te  in  federal  assistance  programs. 
Questions  will  be  designed  to  ask  State  agen- 
cies about  their  general  structure  and  fvinc- 
tion  in  this  area  of  licensing  and  eligibility; 
specific  operational  responsibilities  regarding 
institutional  practices;  preferred  federal 
technical  assistance;  and  with  aspects  of 
their  laws,  detailing  the  agency's  postsec- 
ondary institutional  responsibilities,  have 
allowed  them  to  function  particularly  effec- 
tively or  ineffectively. 

Description   or  a   Proposed   Collection    of 

iNf  ORMATION   AND  DATA   ACQinSITION  ACTIV- 

rrY 

1.  "HTLE  OF  PROPOSED  ACTIVITY: 
Comprehensive  Career  Guidance  Programs : 

Interview  Schedules. 

2.  AOENCY/BUREAU/OFFICE: 

Office  of  Education,  Bureau  of  Occupational 
and  Adult  Education. 

3.  AGENCY  FORM  NUMBER: 
OE  Form  552. 

4.  LEGISLATIVE    AUTHORITY    FOR    THIS 

ACTIVITY: 
"Section  408.  (a)  Each  administrative  head 
of  an  education  agency,  in  order  to  carry  out 
functions  otherwise  vested  in  him  by  law,  is, 
subject  to  limitations  as  may  be  otherwise 
Imposed  by  law,  authorized — .  ...  (4)  with- 
out regard  for  section  3648  of  the  Revised 
Statutes  of  the  United  States  (31  U.S.C. 
529),  to  enter  into  and  perform  such  con- 
tracts, ...  as  may  be  necessary  few  the  con- 
duct of  such  agency.  .  .  ."  (P.L.  93-380,  sec. 
502(a)(1);  20  U.S.C.  1221e-3) 

6.  ■VOLUNTARY/OBUGATORY  NATURE  OP 
RESPONSE: 
Vdlimtary. 

6.  HCW  INFORMATION  TO  BE  COLLECTED 

WILL  BE  USED: 

Information   collected   on    comprehensive 

career  guidance  programs  and  projects  will 

be  used  by  the  Bureau  of  Occupational  and 


Adult  Education  In  (1)  formulating  futura 
national  policy  directions  and  priorities  con- 
cerning research,  development,  and  Imple- 
mentation of  comprehensive  systems  of 
career  guidance  and  (2)  assisting  state  and 
local  education  agencies  in  improving  their 
capacities  to  provide  comprehensive  systems 
of  career  guidance. 

7.  DATA  ACQUISITION  PLAN: 

a.  METHOD   OP   COLLECTION:    Pprsonai 
Interview. 

b.  TIME  OF  COLLECTION:  Spring,  1977. 

c.  FREQUENCY:  Once. 

8.  RESPONDENTS: 

a.  T"YPE:   State  Career  Guidance  Special- 
ists In  State  Education  Agencies. 

b.  NUMBER:  51  (Universe). 

c.  ESTIMATED    AVERAGE     MAN-HOURS 
PER  RESPONDENT:  3. 

a.  TYPE:     Project     Directors     of     Career 
Guidance  grants  in  State  Education  Agen- 
.cles,  colleges  and  universities,  local  educa- 
I  tion  agencies,  and  nonprofit  organizations. 
"      b.  NUMBER:  38  (Universe). 

c.  ESTIMATED     AVERAGE     MAN-HOURS 
PER  RESPONDENT:  3. 

9.  INFORMATION  TO  BE  COLLECTED: 

The  following  types  of  information  will  be 
■'requested  about  career  guidance  and  devel- 
opment: definitions;  concerns  of  minority 
racial  and  ethnic  groupe,  the  handicapped 
and  disadvantaged,  and  other  special  groups; 
needs  assessment;  goals  and  objectives; 
personnel  development  and  utilization;  de- 
velopment of  materials,  procedures,  and 
techniques:  placement  and  follow-through 
components;  Information  and/or  communi- 
cations networks;  program  planning  and 
program  management  components  and  pro- 
cedures; and  research  and  evaluation  pro- 
visions. 

(FR  Doc.77-2816  Filed  l-27-77;8:45  am) 


Social  Security  Administration 

SECRETARY  OF  HEALTH,  EDUCATION, 
AND  WELFARE  DEPARTMENT 

Redelegations  of  Authority  Pertaining  to 
the  Reimbursement  of  Suppliers  of  End- 
Stage  Renal  Disease  Services  Under  the 
Medicare  Program,  and  to  the  With- 
drawal of  Approval  of  Medicare  Cover- 
age  of  Such  Suppliers  of  Services 

Correction 

In  PR  Doc.  37112,  appearing  at  page 
55242  in  the  issue  -of  Friday,  December 
17,  1976,  and  corrected  at  42  FR  3901, 
January  21,  1977,  Is  further  corrected, 
on  page  55243,  in  the  ninth  line.  In  the 
first  column,  following  the  words  "sirti- 
section  (g)",  delete  the  words  "of  sec- 
tion (g) ". 

DEPARTMENT  OF  HOUSINdl  AND 
URBAN   DEVELOPMENT 

Interstate  Land  Sales  Registration  Office 

[Docket  No.  N-77-678] 

ELCONA  HOMES  CORP.  AND  ROBERT  P. 
MYER 

Hearing 

Pursuant  to  42  U.S.C.  5414(g)  and  24 
CPR  3282.152(c)  Notice  is  hereby  given 
that: 

1.  Enema  Homes  Corporation  and 
Robert  P.  Myer,  President,  hereinafter 
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referred  to  as  "Respondent,"  being  sub- 
ject to  tbe  proTteloos  of  tbe  Natlooal 
Bfoblle  Home  Oonstructiaii  and  Safety 
Standards  Act  of  1974  (Pub.  L.  93-383, 
42  U.S.C.  5401  et  seq.)  received  a  Notice 
of  Preliminary  Determination  and  Op- 
portunity for  Heading  Issued  November 
23,  1976,  which  was  sent  to  the  Restwnd- 
eut  pursuant  to  42  UJS.C.  6414,  24  CFR 
3282.151,  24  CFR  3282.407(a)(2),  and  24 
CFR  3282.408(b)  informing  the  Respond- 
ent of  information  obtained  by  the  Office 
of  Consumer  Affairs  and  Regulatoi-y 
Functions — Mobile  Home  Standards  Di- 
vision alleging  that  an  imminent  safety 
hazard  as  defined  at  24  CFR  3282.7(g) 
may  exist  in  certain  mobile  homes  manu- 
factured by  Respondent. 

2.  The  Respondent  filed  an  Answer  re- 
ceived December  7,  1976,  In  r^ponsc  to 
the  Notice  of  Proceedings  and  Oppor-' 
tunlty  for  Hearing. 

3.  In  said  Answer  the  Respondent  re- 
quested a  hearing  aa  the  allegations  con- 
tained in  the  Notice  of  Preliminary  De- 
termination and  Opportmiity  for  Hear- 
ing. 

4.  Therefore,  pui'suant  to  the  provi- 
sions of  42  U.S.C.  5414(g) ,  24  CPR  3282.- 
151  and  24  CFR  3282.152(g),  it  is  hereby 
ordered  that  a  public  hearing  for  the 
purpose  of  taking  evidence  on  the  ques- 
tion set  forth  in  the  Notice  of  Prelimi- 
nary Determination  and  Opportunity  for 
Hearing  will  be  held  before  Judge  James 
W.  Mast.  In  R(X)m  7146,  Department  of 
HUD,  451  Seventh  Street,  SW,  Washing- 
ton, D.C.  on  February  3,  1977  at  10  a.m., 
and  all  inquiries  concerning  these  pro- 
ceedings should  be  directed  to  him. 

5.  The  following  time  and  procedure  is 
ajjpllcable  to  such  hearing;  The  parties 
are  directed  to  file  eJl  aiSdavits  and  a  list 
of  tJl  witnesses  with  the  Hearing  Clerk, 
HUD  Building,  Room  10278,  Washington, 
D.C.  20410  on  or  before  January  31,  1977. 
Copies  of  all  d(x:uments  filed  should  be 
served  at  the  same  time  on  all  parties  of 
record. 

This  notice  shall  be  served  upon  Uie  Re- 
spondent forthwith  pur.-^uant  to  24  CPR 
3282.152(c)(1). 

By  the  Secretarj'. 

Dated:  Januan'21,  i]977). 

James  W.  Mast, 
Chief  Administrative  Law  Judge. 

|FR  Doc  77-2782  Piled  1-27  77.8 -^  juni 


pursuant  to  42  U.S.C.  5414,  24  CFH  3282. 
151,  24  CFR  3282.407(a)(2),  and  34 
CFR  3282.408(b)  informing  the  Re- 
spondent of  information  obtained  by  the 
Office  of  Consumer  Affairs  and  Regula- 
tory Functions — Mobile  Home  Stand- 
ards Division  alleging  that  an  Imminent 
safety  hazard  as  defined  at  24  CFR  3282.7 
(g)  may  exist  in  certain  mobile  homes 
manufactured  by  Respondent. 

2.  The  Respondent  filed  &n  Answer  re- 
ceived December  2,  1976,  in  response  to 
the  Notice  of  Proceedings  and  Opportu- 
nity for  Hearing. 

3.  In  said  Answer  the  Respondent  re- 
quested a  hearing  on  the  allegations  con- 
tained in  the  Notice  of  Preliminary 
Determination  and  Opportunity  for 
Hearing.  "^ 

4.  Therefore,  pursuant  to  the  provi- 
sions of  42  U.S.C.  6414(g),  24  CFR 
3282.151  and  24  CFR  3282.152(g),  it  is 
hereby  ordered  that  a  public  hearing  for 
the  purpose  of  taking  evidence  on  the 
questions  set  forth  in  the  Notice  of  Pre- 
liminary Determination  and  Opportu- 
nity for  Hearing  will  be  held  before  Judge 
James  W.  Mast,  in  R(x>m  7146,  Depart- 
ment of  HUD,  451  Seventh  Street.  SW, 
Washington,  D.C.  on  February  3,  1977  at 
10  ajn.,  and  all  inquires  concerning  these 
proceedings  should  be  directed  to  him. 

5.  The  following  time  and  procedure  is 
applicable  to  such  hearing:  The  parties 
are  directed  to  file  all  affidavits  and  a  list 
of  all  witnesses  with  the  Hearing  Clerk, 
HUD  Building,  Room  10278,  Washing- 
ton, D.C,  20410  on  or  before  January  31. 
1977.  Copies  of  all  documents  filed  should 
be  served  at  the  same  time  on  all  parties 
of  record. 

This  Notice  shall  be  sened  upon  the 
Respondent  forthwith  pur.<iuant  to  24 
CF-.R.  3282.152(C)(1) 

By  the  Secretary. 

Dated :  Januao'  21 .  J  9";  7 

JAUES  W.  MAbT, 

Chief.  Administrative  Law  Judge. 
iPR  DOC77-2783  Piled  1-37-77:8  45  «m) 


[Docket  No.  N -77 -679) 

MASON   HOMES  INC. 
Hearing 

Pursuant  to  42  U.S.C.  5414' gi  and  24 
CFR  3282.152(ci  Notice  is  hereby,  given 
that: 

1.  Mason  Homes,  Inc.  and  John  F. 
Dearwester,  President,  hereinafter  re- 
ferred to  as  "Respondent."  being  subject 
to  the  provisions  of  the  National  Mobile 
Home  Construction  and  Safety  Stand- 
ards Act  of  1974  (Pub.  L.  93-383.  42 
U.S.C.  5401  et  seq.)  received  a  Notice  of 
Preliminary  Determination  and  Oppor- 
tunity for  Hearing  issued  November  19, 
1976.  which  was  sent  to  the  Respondent 


jurlsdlctiaDal  aiva  of  tbe  Regional  Office 
as  well  as  dajr-to-day  enXorcement  ac- 
tivities tcr  Jurisdictional  areas  assigned 
to  Insuring  Offices  wltbln  tbe  Region. 
The  Area  Director  shall  be  responsible 
tor  day-to-day  enforconent  activities 
within  the  jurisdictional  area  of  the  Area 
Office. 

Authority  to  redelegate.  Each  Regional 
Administrator  and  Area  Director  is  au- 
thorized to  redelegate  to  sulrardinate 
employees  any  of  the  authority  set  forth 
above. 

(Sec.  7(d) ,  Departmem  oi  HTJD  Act    12  c  S.C 
3535(d)). 

Effective  date:  This  delegation  ol  au- 
tliority  is  effective  as  of  January  8.  1977. 

CuojL  A.  Hills, 
Secretary  of  Housing 
and  Urban  Development 

I  FR  Doc  77-2781  PUed  l-a7-77;8:46  un) 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

I  OR  13512! 

OREGON 

Order  Providing  for  Opening  of  Public 
Lands 

J.^NUARY    21,    1977 

1 .  Ill  an  exchani^e  of  lands  made  under 
the  provisions  of  section  8  of  the  Act  of 
Jmie  28,  1934.  48  Stat.  1269,  1272,  as 
amended  and  supplemented,  43  U.S.C 
3l5g  (1970),  the  following  lands  have 
been  rcconveyed  to  the  United  Stales: 

Wn-LAMFTTE    MERIDIAN 


Office  of  the  Secretary 

1  Docket  No.  D-77-478) 

REGIONAL  ADMINISTRATORS  AND  AREA 
DIRECTORS 

Delegation  of  Authority  With  Respect  to 
Labor  Standards  Administration  for  New 
Communities 

Each  Regional  Administi-ator  and  Area 
Director  is  hereby  authorized  to  exercise 
the  power  and  authority  of  the  Secretary 
of  Housing  and  Urb£ui  Development  to 
administer  and  enforce  departmental 
labor  standards  for  New  Communities 
projects  assisted  by  guarantees  imder 
Title  rv  of  the  Housing  and  Urban  De- 
velopment Act  of  1968  (Pub.  L.  90-448, 
81  Stat.  476,  5i3;  42  U.S.C.  3901  et  seq.) 
and  Title  VII  of  the  Housing  and  Urban 
Development  Act  of  1970  (Pub.  L.  91-609, 
84  Stat  1791;  42  U.S.C.  4501).  Each  Re- 
gional Administrator  shall  be  responsible 
for  coordination  and  supervision  of  over- 
all   enforcement    activities    within    the 


SW'iiNE'; 
S'jNE',    S'-..'?Wi,    w.d 

and  8E>,48Ey4 
ftiid 


T  33S.,R.32S4E, 
Seo.  23,  SEi4aE«-4: 
Sflc.  34,  E'^8W',4, 

aDdE>48E^: 

Sec.  26.  SE14NE14; 

Sec.    2«.    N<4NE'.4. 

NW>4. 

T  34  8.,  R.  32S4  E  . 

Sec.  1,  lots  1  and  2. 

SEV*: 
Sec.  2,  SV^SEVi: 
Sec.  l3,NV4NVi. 
r  33  8.,  R.  33  E.. 
Sec.  8.  SViN^i,  S'iSW%. 

Sec.  9,  NV4SW14.  WHiSEV4, 

Sec.  10,  S'.^SW^: 

sec.  15,  NV^NWVi: 

Sec.    16,    E%,    E'^NWl;,.    NW.4KW' 

SE^SWVi; 
Sec.  17,  8W^4NW>4, 
Sec.  20,8'^S»4; 

Sec.  21.  S^NWU.  Ni<,S'/j.  »nd  aEV4SE»,4 
Sec.  22,  8W^,  Ei4SE%.  and  SW>48E>;: 
Sec.  23,  SW%SWV4; 
Sec.  26,  NWV4NWV4  and  SW148W  '-4 
Sec.  27,  8^: 
Sec.  28,  8Ey4NE"i.   NW»4NWV4.  S'.iSWV,, 

andSE'ASEVi: 
Sec.  29.  N>4NV2.  8W>4NW^4.   SWVi,  and 

SV4SEV4: 
Sec.    32,    NMiNEi,^.    SE'ANEV,     and    NK>4 

Sec.  33,  N»4NEi/4  and  NW^i: 

Sec.   34,   NW»4NE%.   N'^NW>.«     and   SB% 

NW'i. 

The  areas  descrtbed  aggregate  4,680.24 
acres  In  Harney  County. 

2.  The  United  States  did  not  acquire 
any  mineral  rights  with  tbe  following 
land: 
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Wnxu 


T.  33  S..  R.  33  S, 

3.  All  the  minerals  in  the  foUowtag 
described  lands  were  and  continue  to  be 
in  United  States'  ownership  and  open  to 
operation  of  the  mining  laws  (Ch.  2,  Title 
30  n.S.C.)  and  the  mineral  leasing  laws: 

WnxiAMETTK  Meridian 

T.  34  S..  R.  32%  E., 

Sec.   1.   lota   1   and   3.  S'.NE'i.   S^^SW'i, 
andSEVi: 

Sec.  2.  S'/jSE',;-. 

Sec.  12.NViN'/i. 
T.  33  S..  R.  33  E.. 

Sec.  20.  8V4Si^: 

Sec.  2I.SE14NW'.;  andSEi,SEi4. 

Sec.    22,    SE>4SWMi,    EViSEV;,    and    SWU 

Sec.  23,  SWUSWVi: 

Sec.26,  NWy4NWV4  andSW'iSW'i; 
Sec.  28.  S'/jSW'i; 
Sec.  29,  N 1/4  N  V4  and  SW  Vi  SW  '4 , 
Sec.  32,  SE'^NE'i,   NWViNE^.   and   NE', 
NW>4: 

Sec.     33.     N'4NE>i,    NSi^NW'i.     and    S' . 

NWV4: 
Sec.   34,    rfW!4NE'i.   NVjNAV:,,    and   SE'^ 

NWI4. 

4.  The  subject  lands  are  located  on 
the  western  slope  of  Steens  Mountain 
approximately  70  miles  south  of  the  City 
of  Bums.  Elevation  ranges  from  6.000  to 
9,000  feet  above  sea  level,  and  the  topog- 
rai^  is  characterized  by  three  glaciated 
gorges,  containing  the  Little  Blitzen 
River,  Big  Indian  Creek,  and  Little  In- 
dian Creek,  with  moderately  steep  to 
very  steep  slopes.  Vegetation  consists  pri- 
marily of  native  brush  jmd  grasses  with 
large  stands  of  aspen  and  wlUow  near 
the  streams.  In  the  past,  the  lands  have 
been  used  for  livestock  grazing  purposes. 
The  lands  will  be  managed,  together 
with  adjoining  national  resource  lands, 
for  multiple  use. 

5.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
lands  described  in  paragraph  1  hereof 
are  hereby  open  (except  as  provided  In 
paragraphs  2  and  3  hereof)  to  operation 
of  the  public  land  laws,  including  the 
mining  laws  (Ch.  2,  Title  30  U.S.C.) ,  and 
the  mineral  leasing  laws.  All  vaUd  appli- 
cations received  at  or  prior  to  10  ajn., 
February  26,  1977,  shall  be  considered  bls 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

€.  Inquiries  concerning  the  lands 
should  be  addressed  to  the  Chief,  Branch 
of  Lands  and  Minerals  Operations  Bu- 
reau of  Land  Management,  P.O.  Box 
3865.  Portland.  Oregon,  97208. 

Habolo  a.  Bxhends. 
C?i<e/,  Branch  of 
Lands  and  Minerals  Operations. 

|FRDoc.77-280a  Filed  1-27-77:8:45  am] 


NOTICES 

INTERNATIONAL  TRADE 
COMMISSION 

ITAr-203-ai 

CERTAIN  ALLOY  TOOL  STEEL 

Change  of  Date  of  Hearing 

Notice  Is  hereby  given  that  the  public 
hearing  in  this  matter  previously  sched- 
uled f  on  January  25,  1977,  has  been  re- 
scheduled to  begin  at  10  a.m.,  e.s.t.,  on 
Monday,  January  31,  1977  in  the  Com- 
mission's Hearing  Room,  United  States 
International  Trade  Commission  Build- 
ing, 701  E  Street,  NW.,  Washington,  D.C. 

Notice  of  the  investigation  and  the 
hearing  was  published  in  the  Federal 
Register  of  January  19,  1977  <42  PR 
3715). 

Issued:  January  24, 1977. 

By  order  of  the  Commission. 

^  Kenneth  R.  Mason, 

I  Secretary. 

[I*R  Doc  77  2739  Filed  1-27-77; 8: 46  am) 


GOVERNMENT   IN  THE   SUNSHINE 

I        Deletion  of  Agenda  Items 

At'  its  meeting  of  January  24,  1976,  the 
United  States  International  Trade  Com- 
mission, acting  on  the  authority  of  19 
U.S.C.  1335  and  in  conformity  with  pro- 
posed 19  CFR  201.38,  voted  to  delete  the 
following  items  from  its  agenda  for  the 
meeting  of  January  24, 1977 : 

4.  Status  report  on  self-Initiated  studies; 

6.  Sugar  (Inv.  TA-201-16) — briefing  by  the 
staflr  (to  be  held  after  3  p.m.,  EST) ; 

8,  Footwear  (Inv.  TA-201-18) — further 
consideration  of  the  Commissions  determi- 
nation, if  necessary. 

Commissioners  Minchew,  Leonard, 
Bedell,  and  Ablondi  voted  by  unanimous 
consent  that  Commission  business  re- 
quires the  change  in  subject  matter  by 
deletion  of  these  agenda  items,  affirmed 
that  no  earUer  annoimcement  of  the 
deletion  of  these  agenda  items  were  pos- 
sible, and  directed  the  issuance  of  this 
notice  at  the  earliest  practicable  time. 
(Commissioners  Parker  and  Moore  were 
not  present  for  the  vote.) 

Issued:  January  24, 1977. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 
Secretary. 

IFR  Doc.77-2740  Filed  1-27-77:8:45  am] 


In  the  Hearing  Room  of  the  United 
States  International  Trade  Commission. 
701  E  Street,  NW,  Washlngtoa.  D.C, 
20436.  The  CcHnmlssion  plans  to  consider 
the  following  agenda  item  in  open 
session : 

1.  Sugar  (Inv.  TA-201-16) — see  memoran- 
dum from  the  General  Counsel  of  January  21. 
1977,  subject:  "VS.  International  Trade  Com- 
mission V.  American-Maize  Producta  Com- 
pany et  al.".  Misc.  No.  77-0005. 

Commissioners  Minchew,  Parker, 
Leonard,  Moore,  and  Bedell  determined 
by  recorded  vote  that  Commission  busi- 
ness requires  that  the  meeting  of  Jan- 
uary 21, 1977,  be  called  with  less  than  one 
week's  prior  notice  and  directed  the  issu- 
ance of  this  notice  at  the  earliest  prac- 
ticable time.  (Commissioner  Ablondi  was 
not  present  during  the  vote.) 
I  If  you  have  any  questions  concerning 
the  agenda  for  the  January  21,  1977, 
Commission  meeting,  please  contact  the 
Secretary  to  the  Commission  at  (202) 
523-0161.  Access  to  documents  to  be  con- 
sidered by  the  Commission  at  the  meet- 
ing is  provided  for  in  Subpart  C  of  the 
Commission's  rules  (19  CFR  201.17- 
201.21  >. 

On  the  authority  of  19  U.S.C.  1335  and 
in  conformity  with  proposed  19  CFR 
201.39(a),  when  a  person's  privacy  in- 
terests may  be  directly  afifected  by  hold- 
ing a  portion  of  a  Commission  meeting  in 
public,  that  person  may  request  the 
Commission  to  close  such  portion  to 
public  observation.  Such  requests  should 
be  commimicated  to  the  OflQce  of  the 
Chairman  of  the  Commission. 

Issued :  January  21, 1977. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 
Secretary. 

IFR  Doc.77-2741   Filed  1-27-77:8:45  am] 


GOVERNMENT  IN  THE  SUNSHINE 

Emergency  Meeting 

Interested  members  of  the  public  are 
invited  to  attend  and  to  observe  the 
meeting  of  the  United  States  Interna- 
tional Trade  Commission  to  be  held  oa 
January  21, 1977,  beginning  at  5:15  pjn., 


GOVERNMENT  IN  THE  SUNSHINE 

Emergency  Meeting 

Interested  members  of  the  public  are 
in\-ited  to  attend  and  to  observe  the  meet- 
ing of  the  United  States  International 
Trade  Commission  to  be  held  on  Janu- 
ary 27,  1977,  beginning  at  11  a.m.,  In  the 
Hesiring  Room  of  the  United  States  In- 
ternational Trade  Commission,  701  E 
Street.  N.W.,  Washington,  D.C,  20436. 
The  Commission  plans  to  consider  the 
following  agenda  item: 

1.  Reorganization. 

Commissioners  Minchew,  Parker, 
Leonard,  Moore,  Bedell,  and  Ablondi  de- 
termined by  recorded  vote  that  Commis- 
sion business  requires  that  tjhe  meeting 
of  January  27,  1977,  be  called  with  less 
than  one  week's  prior  notice  and  directed 
the  Issuance  of  this  notice  at  the  earliest 
practicable  time. 
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If  you  have  any  questions  concerning 
the  agenda  for  the  January  27.  1977. 
Commission  meeting,  please  contact  the 
Secretary  to  the  Commission  at  (202) 
523-0161.  Access  to  dociunents  to  be  con- 
sidered by  the  Commission  at  the  meet- 
ing is  provided  for  in  Subpart  C  of  the 
Commission's  rules  (19  CFR  201.17-201. 
21). 

On  the  authority  of  19  U.S.C.  1335  and 
in  conformity  with  proposed  19  CFR  201. 
39(a),  when  a  person's  privacy  interests 
may  be  directly  affected  by  holding  a  por- 
tion of  a  Commission  meeting  In  public, 
that  person  may  request  the  Commission 
to  close  such  portion  to  public  observa- 
ti<m.  Such  requests  should  be  communi- 
cated to  the  Office  of  the  Chairman  of  the 
Conunission. 

Pursuant  to  the  specific  exemptions  of 
5  U.S.C.  C52b(c)  <2)  and  <6) ,  on  the  au- 
thority of  19  U.S.C.  1335,  and  in  con- 
formity with  proposed  19  CFR  201.37(b> 
(2)  and  (6),  Commissioners  Parker, 
Moore,  Bedell,  and  Ablondi  voted  to  hold 
the  portion  of  the  January  27,  1977, 
meeting  with  respect  to  the  selection  of 
personnel  under  reorganization  (agenda 
item  No.  1)  in  closed  session.  Commis- 
sioners Minchew  and  Leonard  voted 
against  closing  this  portion  to  the  public. 

A  majority  of  the  entire  membership 
of  the  Commission  felt  that  this  portion 
of  the  meeting  should  be  closed  to  the 
public  since:  (1)  The  discussion  would 
only  concern  internal  personnel  practice 
and  procedures;  and  (2)  the  information 
discussed  in  such  portion  would  be  likely 
to  disclose  information  of  a  personal 
nature  which  oould  constitute  a  clearly 
unwarranted  Invasion  of  personal  pri- 
vacy. 

Those  persons  expected  to  be  present 
at  this  closed  portion,  and  their  corre- 
sponding afi&Iiatlons,  are  listed  as  fol- 
lows: 

Daniel  Minchew,  Chairnian 

Joseph  O.  Parker,  Vice  Chairman 

Will  E.  Leonard,  Commissioner 

Oeorge  M.  Moore,  Commissioner 

Catherine  BedeU,  Commteeloner 

Xtalo  H.  Ablondi,  Coonmlfifiioner 

Kenneth  R.  Mason,  Secretary 

E.  Bemioe  Morris,  Staff  Assistant 

Charles  R.  Ramsdale,  Acting  Director  Per- 
sonnel 

Norma  H.  Warbis,  Personnel  Management 
Specialist  (tf  Mr.  Ramsdale  Is  not  avail- 
able) 

Bruce  N.  Hatton,  Assisrtant  to  Conimls-sioner 
Leonard 

The  General  Counsel  to  the  Commis- 
sion certified  that  it  is  his  opinion  that 
the  Commission's  action  in  closing  this 
portion  of  its  meeting  of  January  27, 
1977,  was  properly  taken  by  a  vote  of  a 
majority  of  the  entire  membership  of 
the  Commission  pursuant  to  5  U.S.C. 
552b(d)  (1)  and  in  conformity  with  pro- 
posed 19  CFR  201.37(e).  The  discussion 
to  be  held  in  closed  session  Is  within  the 
specific  exemptions  of  5  U.S.C.  552b *c) 


(2>  and  («)  mnd  proposed  19  CFR  201  37 
(b)  (2)  and  (6). 

Issued:  January  24, 1977. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 
Russell  N.  Shewhaker, 
General  Counsel. 
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GOVERNMENT  IN  THE  SUNSHINE 
Emergency  Meeting 

Interested  members  of  the  public  are 
Invited  to  attend  and  to  observe  the  meet- 
ing of  the  United  States  International 
Ti-ade  Commission  to  be  held  on  Janu- 
ai-y  28,  1977,  beginning  at  10  a.m.,  in  the 
Hearing  Room  of  the  United  States  In- 
ternational Trade  Commission.  701  E 
Street,  NW.,  Washington.  D.C .  20436. 
The  Commission  plans  to  consider  the 
following  agenda  item: 

1.  Reorganization. 

Commissioners  Mindiew.  Parker. 
Leonard,  Moore,  Bedell,  and  Ablondi  de- 
termined by  recorded  vote  that  Commis- 
sion buslness^jxquires  tliat  the  meeting 
of  Janiiary  28,  1977,  be  called  with  less 
than  one  week's  prior  notice  and  directed 
the  issuance  of  this  notice  at  the  earlie.st 
practicable  time. 

If  you  have  any  question.s  concerning 
the  agenda  for  the  January  28,  1977. 
Commission  meeting,  please  contact  the 
Secretary  to  the  Conmiission  at  <202i 
523-0161.  Access  to  documents  to  be  con- 
sidered by  the  Commission  at  the  meeting 
is  provided  for  in  Subpart  C  of  tlie  Com- 
mission's rules  <19  CFR  201.17-201.21). 

On  the  authority  of  19  U.S.C.  1335  and 
in  conformity  with  proposed  19  CFR 
201.39(a) ,  when  a  person's  privacy  inter- 
ests may  be  directly  affected  by  holding  a 
portion  of  a  Commission  meeting  in  pub- 
lic, Uiat  person  may  request  the  Com- 
mission to  close  such  portion  to  public 
observation.  Such  requests  should  be 
communicated  to  the  Office  of  the  Chair- 
man of  the  Commission. 

Pursuant  to  the  specific  exemptions  of 
5  U.S.C.  552b(c)  (2)  and  (6),  on  the 
authority  of  19  U.S.C.  1335,  and  hi  con- 
formity with  proposed  19  CFR  201.37(b) 
(2)  and  (6),  Commissioners  Parker. 
Moore,  Bedell,  amd  Ablondi  voted  to  hold 
the  portion  of  the  January  28,  1977, 
meeting  with  respect  to  the  selection  of 
personnel  under  reorganization  (agenda 
item  No.  1)  in  closed  session.  Commis- 
sioners Minchew  and  Leonard  voted 
against  closing  this  portion  to  the  public. 

A  majority  of  the  entire  membership  of 
the  Commission  felt  that  this  portion  of 
the  meeting  should  be  closed  to  the  public 
since:  (1)  The  dlsciission  would  only 
concern  internal  personnel  practice  and 
procedu:e.s ;  and  '2^  the  information  dis- 


cussed in  such  portion  would  be  likely  to 
disclose  Information  of  a  personal  nature 
which  could  constitute  a  clearly  unwar- 
ranted invasion  of  personal  privacy. 

Those  persons  expected  to  be  present 
at  this  closed  portion,  and  their  corre- 
sponding affiliations,  are  listed  as 
follows : 

Daniel  Minchew.  Cliairman 

Jo6e{>h  O.  Parker.  Vice  Chairman 

WiU  E.  Leonard,  Commissioner 

George  M.  Moore,  Commissioner 

Catherine  Bedell,  Commissioner 

Italo  H.  Ablondi.  Commissioner 

Kenneth  R.  Mason,  Secretary 

E.  Bernice  Morris,  Staff  Assistant 

Charles  R.  Ramsdale,  Acting  Dire«t,,i  For- 
.sounel 

Norma  H.  Warbis,  Personnel  Management 
Specialist  (if  Mr.  Ramsdale  Is  not  avail- 
able) 

Bruce  N.  Hatt-nn,  Assistant  to  Cor.  nvi?^  iorer 
Leonsurd 

Tlie  General  Counsel  to  the  ComniLs- 
.sion  certified  that  it  is  his  opinion  that 
the  Commission's  action  in  closing  this 
portion  of  its  meeting  of  January  28, 
1977.  was  properly  taken  by  a  vote  of  a 
majority  of  the  entire  membership  of  the 
Commission  pursuant  to  6  UJS.C.  652b 
(d)  (1)  and  in  conformity  with  proposed 
19  CFR  201.37(e).  The  discussion  to  be 
held  in  closed  session  is  within  the  .-spe- 
cific exemptions  of  5  U.S.C.  552b ic)  (2) 
and  <6i  and  propo.sed  19  CFR  201  37ib) 
I  2  1  and  (6  V 

Is.sued:  Januarj  24, 1977. 

By  o'dcr  of  the  Commi5sion 

Kenneth  R.  Mason 

Secrctwy. 
Russell  N.  Shewiiakxr, 
General  Couiisfl 
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PRELIMINARY  DRAFTS  OF  PARTS  OF  AN 
ENUMERATION  OF  ARTICLES  TO  PRO- 
VIDE FOR  COMPARABILITY  AMONG  U.S. 
IMPORT,  PRODUCTION,  AND  EXPORT 
DATA 

Release  for  Public  Comment 

Notice  is  hereby  given  that  the  United 
States  Departments  of  the  Treasury  and 
Commerce  and  the  United  States  Inter- 
national Irade  Commission  are  releas- 
ing for  public  comment  the  following 
preliminary  drafts  of  parts  of  an  enu- 
meraticm  of  articles  which  will  provide 
for  comparability  among  U.S.  Import, 
production,  and  export  data  pursuant  to 
section  484(e)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1484(e)),  as  amended  by  sec- 
tion 608(a)  of  the  Trade  Act  of  1974  <  J9 
U.S.C.  2101)  : 

NonmetalUc  minerals  and  products,  except 
ceramic  products  and  glass  and  glass  prod- 
ucts— schedule  5,  part  1,  Tariff  Schedules  of 
the    United    States   Annotated    (TSUSA); 

Lxiggage:  wotnen's  and  children's  handbags; 
and  billfolds,  card  cases,  coin  purses,  and 
similar  flat  goods — schedule  7  pan  ID, 
TSVSA: 
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Moiloa  pietuTM;  Up*  rooordlngs.  pbono- 
gnftk  neorOm  and  otlMr  rBOoMUn^s;  re- 
oartlng  madlK  aorap  sod  w— 1<  pboto- 
gntphle  fllm— adiedul*  7.  part  ao.  T8USA: 

Rablnc  tackle:  wheal  goods:  g«mM  ami 
spoetixa^  good*:  modatr,  doUa,  tofa,  party 
favofs — acbedule  7,  part  5,  subparts  B,  C, 
D,  and  E.  TSVSA. 

Background.  The  preparation  of  the 
drafts  by  the  three  agencies  has  gUierally 
proceeded  from  recommendations  made 
In  a  joint  report  of  the  Secretary  of  Com- 
merce and  the  U.S.  International  Trade 
Commission,  dated  August  1,  1975.  sub- 
mitted to  Conigress  and  the  President 
pursuant  to  section  608(b)  of  the  Trade 
Act  of  1974,  and  entitled  "Principles  and 
Concepts  Which  Should  Guide  the  Or- 
ganization and  Development  of  an  Enu- 
meration of  Articles  Which  Would  Re- 
sult In  CcMnparability  of  U.S.  Import, 
Production,  and  Export  Data." 

Tlie  report  noted  "that  the  principal 
advantages  of  achieving  comparability 
among  Import,  production,  and  export 
data  are — 

1.  To  permit  the  development  and  imple- 
mentation of  a  more  coordinated  and  efficient 
program  for  the  admlxUstration,  Interpreta- 
tion, and  maintenance  of  national  systems; 

a.  To  improve  and  facilitate  the  publica- 
tion of  trade  data  most  useful  for  interna- 
ttooal  economic  analysis; 

S.  To  permit  more  reliable  aualys.is  of  the 
Impact  of  external  trade  on  domestic 
Industry. 

In  making  specific  recommendations 
concerning  the  organization  and  devel- 
opment of  an  enumeration  of  articles 
which  would  result  in  comparability,  the 
report  recognized  various  prerequisites  to 
achieving  comparability,  such  as  adher- 
ing to  sound  nomenclature  principles, 
employing  identical  descriptive  tech- 
niques and  product  definitions,  using 
ctnnpatible  standards  of  valuation  and 
measurement,  and  providing  for  cen- 
tralized responsibility  for  interpretation 
and  coordinated  responsibility  for  main- 
tenance. The  report  sOso  acknowledged 
many  of  the  practical  considerations  in- 
volved In  achieving  comparability  amon? 
the  three  generally  discordant  classiflca- 
tloo  systems  presently  used  for  the  col- 
lectlcxi  of  Import,  production,  and  export 
data.  Including  reconciling  differences 
among  the  three  existing  systems,  pre- 
serving statistical  continuity,  and  achiev- 
ing useful  levels  of  product  comparabil- 
ity with  the  least  disruptive  Ifnpact  on 
ciirrent  programs  and  reporting. 

In  summary,  the  specific  recommenda- 
tions provided  that — 

1.  The  organizational  framework  of  the 
TSns  should  be  adopted  as  the  basis  for  the 
enumeration  of  the  export  schedule. 

2.  The  review  and  development  of  an 
enumeration  should  take  into  account  the 
current  import,  production,  and  export  prod- 
uct classes,  with  the  primary  aim  of  obtain - 
tog  comparabUlty  at  a  common  level. 

3.  Changes  may  be  proposed  to  any  system. 
Including  oomblnationa,  subdivisions,  and 
modifications  of  existing  language  and  con- 
tent. In  particular,  consideration  should  be 
given  to  updating  of  definitions  and  terms  to 
make  them  more  reflective  of  current  practice 
m  the  trade.  It  mvist  be  borne  in  mind  that 


the  TSXTS  structure  aiut  detail  are  legaUy 
baaed.  Tbwefora.  tba  eaumeratloa  should 
consist  of  individual  T8DBA  classifications,  or 
combinations  of  Individual  TSUSA  classiflca- 
tlona  (current  or  aa  proposed  by  this  pro- 
gram), since  this  la  the  only  way  to  attain 
compaiablUty  to  the  reJatlvely  rigid  claesi- 
flcatloDrs  of  imports.  Combinations  may  be 
made  of  commoditlee  falling  in  different 
TSUS  classee.  If  necessary,  as  long  as  they 
consist  of  aggregations  of  individual  TSUS.^ 
classifications. 

Continuing  program  for  statistical  an- 
notation. The  establishment  of  an  enu- 
meration for  statistical  purposes  is,  and 
should  be  looked  upon  as.  a  continuing 
program.  It  is  intended  that  the  initial 
modifications  to  the  import,  production, 
and  export  schedules  will  serve  as  a  basis 
for  further  refinement  and  change.  Mod- 
ifications to  each  of  the  systems  will  be 
made  from  time  to  time  to  reflect  chang- 
ing statistical  needs  and  also  to  improve 
the  comparability  of  U.S.  trade  data  with 
trade  data  reported  by  other  countries  on 
the  basis  of  the  Standard  International 
Trade  Classification  (SITC).  The  publi- 
cation of  trade  data  by  the  Department 
of  Commerce  on  the  basis  of  the  SITC 
will  continue. 

MotJUAcations  to  the  Tariff  Schedules 
of  the  United  States.  Any  proposals  to 
modify  the  TSUS  (other  than  statistical 
annotations  thereto)  could  not  be  imple- 
mented without  legislative  approval. 
After  comments  have  been  recovered  and 
reviewed,  consideration  may  then  be 
given  to  the  extent  of,  and  need  for. 
amendatory  legislation. 

Comments  by  interested  parties.  Over 
the  next  several  months  further  prelimi- 
nary drafts  will  be  released  for  public 
comment  and  consideration.  Interested 
parties  are  invited  to  comment  on  all  as- 
pects of  the  comparabUity  program.  Spe- 
cific recommendations  and  proposals  are 
Invited  with  respect  to  the  extent  to 
which  the  drafts  would — 

Recognize  the  specific  needs  of  users  of  .sta- 
tistics; Facilitate  economic  analysis;  Reflect 
sound  principles  of  commodity  identification 
and  specification:  and  Impose  undue  report- 
ing burdens  for  business  establishments. 

We  would  also  welcome  comments  with 
respect  to  modifications  which  would 
provide  greater  comparability  with  the 
SITC  (revision  2). 

Copies  of  the  drafts  are  available  from 
the  Chief,  Industry  and  Commodity 
Classification  Branch,  Economic  Surveys 
Division.  U.S.  Bureau  of  the  Census. 
Washington.  D.C.  20233. 

Written  comments  should  be  submitted 
at  the  earliest  practicable  date.  but.  to 
be  sissured  of  craisideratlon.  not  later 
than  60  days  after  release  oi  the  drafts. 
Such  6£atements  should  be  submitted  to 
the  Chief,  Industry  and  Commodity 
Classification  Branch,  at  the  address 
shown  above. 

Issued:  January  24, 1977. 

By  order  of  the  CMnmissIwi. 

Kenneth  R.  Mason, 
Secretary. 
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INTERNATIONAL  TRADE 
COMMISSION 

j  [332-82] 

.TEXTILE   IMPORTS 

Probable  Domestic  Impact  of  Changing 
From  "Chief  Value"  Method  of  CtassHi- 
cation  to  "Chief  Weight"  Method 

In  response  to  a  request  dated  Jan- 
uary 5.  1977,  by  the  President  of  tlie 
United  States,  the  United  States  Inter- 
national Trade  Commission  instituted  an 
investigation  on  January  7.  1977,  under 
section  332(g)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1332(g)),  to  de- 
termine the  probable  domestic  impact  of 
changing  from  the  current  "cbiei  value" 
method  of  classifying  textile  imposts  to 
a  method  by  which  textiles  would  be 
classified  according  to  the  fiber  that  con- 
stituted their  "chief  weight."  The  full 
text  of  the  request  is  as  follows: 

Dear  Mr.  Chairman:  Most  textile  Imports 
compyosed  of  two  or  more  fibers  currently  are 
classified  for  tariff  purposes  according  to  tb» 
value  of  the  component  fibers.  For  example, 
a  cotton-polyester  blended  shirt  Is  classified 
as  a  cotton  shirt  If  the  cotton  component  has 
a  greater  value  than  the  polyester  component. 
This  practice  Is  consistent  with  ttie  current 
General  Headnotes  of  the  Tariff  Schedules  of 
the  United  States  (TSUS). 

The  "chief  value"  method  of  classifying 
textile  articles  has  been  criticized  on  ttie 
grounds  that  it  Is  unstable  and  unduly  dif- 
ficult to  adminnster.  It  Is  argued  that  these 
problem-s  would  not  exist  If  textile  articles 
were  classified  on  the  basis  of  the  weight  of 
the  component  fibers,  rather  than  on  the 
ba.sls  of  their  value. 

In  order  to  assist  the  Executive  Branch  In 
deciding  whether  to  recommend  a  change  In 
the  basis  for  classifying  blended  textile  im- 
ports, I  hereby  request  the  USITC,  ptirsuant 
to  section  332(g)  of  the  Tariff  Act  of  1930 
( 19  U.S.C.  1332(g) ) ,  to  undertake  a  study  of 
the  probable  domestic  Impact  of  changing 
from  the  current  "chief  value"  method  of 
cla.s.'iifying  textile  Imports  to  a  method  by 
which  textiles  would  be  classified  according 
to  the  fiber  that  constituted  their  chief 
weight.  This  study  should  Include  a  consid- 
eration of  the  probable  Impact  of  such  a 
change  on  United  States  customa  procedures, 
on  rates  of  duty,  on  reliability  of  trade  data, 
and  on  U.S.  production,  consiunptlon.  and 
marketing  of  textUes  and  apparel,  aa  weU  as 
any  other  domestic  effects  of  such  a  change 
that  the  USITC  considers  relevant. 

It  is  understood  that  much  of  the  basic 
data  that  the  USITC  will  require  for  this 
study  will  have  to  be  developed  by  the  Cus- 
toms Ser\'lce  In  connection  with  the  process- 
ing of  Import  entries.  I  am,  therefore,  re- 
questing the  Secretary  of  the  Treasury  to 
enstire  that  the  USITC  has  the  assistance 
and  cooperation  of  the  Customs  Service  in 
the  conduct  of  this  study. 

I  further  request  that  this  study  be  com- 
pleted as  quickly  as  possible,  and  that  the 
results  be  reported  to  the  Chairman  of  the 
Textile  Trade  Policy  Group,  the  Special  Rep- 
resentative for  Trade  Negotiations,  for  re- 
ceipt on  the  President's  behalf.  Following^ 
receipt  of  this  report,  the  Interagency  Tex- 
tile Trade  Policy  Group  will  review  the  legal 
and  policy  effects  of  changing  to  a  "chief 
weight"  method  of  classification,  including 
the  potential  international  effects  of  such  a 
change  upon  VS.  obligations  tmder  the  Gen- 
eral Agreement  on  Tariffs  and  Trade,  under 
the    Arrangement    Regarding    International 
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Trade  in  Textiles,  and  under  VS.  bilateral 
international  textile  agreementa. 


Sincerely. 


QsraldR.  Font. 


Hearings 


Pubhc  hearings  in  connection  with  the 
investigation  wlU  be  held  In  Charlotte, 
N.C.,  on  April  26.  1977.  New  York.  N.Y^ 
on  May  10,  1977,  Los  Angeles,  Calif.,  on 
May  24  1977.  and  Washhigton,  D.C,  on 
June  7,  1977.  The  location  of  the  hear- 
ings will  be  announced  later.  All  inter- 
ested persons  will  be  given  an  oppor- 
tunity to  be  present,  to  produce  evidence, 
and  to  be  heard  at  such  hearings.  Re- 
quests to  appear  at  the  public  hearings 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade  Com- 
mission, 701  E  Street,  NW.,  Washington, 
D.C.  20436,  and  should  be  received  not 
later  thsui  noon  of  the  fifth  calendar 
day  preceding  the  hearing  at  which  an 
appearance  Is  requested. 

Written  Submissions 

In  lieu  of  or  in  addition  to  appear- 
ances at  the  public  hearings.  Interested 
persons  may  submit  written  statements. 
Any  business  Information  which  a  sub- 
mitter desires  the  Commislson  to  treat 
as  confidential  shall  be  submitted  on 
separate  sheets,  each  clearly  marked  at 
the  top  "Confidential  Business  Data."  All 
written  submissions,  except  for  confi- 
dential business  data,  will  be  made  avail- 
able for  inspection  by  interested  persons. 
To  be  assured  of  consideration  hy  the 
Commission,  written  statements  should 
be  submitted  at  the  earliest  practicable 
date  but  not  later  than  June  17,  1977. 
All  submissions  should  be  addressed  to 
the-  Secretary  at  the  Commission's  office 
In  Washington,  D.C. 

By  order  of  the  Commission: 

Issued:  January  25,  1977. 

Kenneth  R.  Mason, 
Secretary. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training  Administration 

EMPLOYMENT  TRANSFER  AND  BUSINESS 
COMPEimON  DETERMINATIONS  UN- 
DER THE  RURAL  DEVELOPMENT  ACT 

Applications 

The  organizations  listed  in  the  attach- 
ment have  applied  to  the  Secretary  of 
Agriculture  for  financial  assistance  in 
the  form  of  grants,  loans,  or  loan  guar- 
antees in  order  to  establish  or  improve 
facilities  at  the  locaticHis  listed  for  tbe 
purposes  given  in  Uie  attached  Ust.  The 
financial  aststance  would  be  authorized 
by  the  Consolidated  Farm  and  Rural  De- 
velopment Act,  as  amended,  7  USC  1924 
(b),  1932,  or  1942(b). 

The  Act  requires  the  Secretary  ot  1a- 
bor  to  determine  whether  such  Federal 
assistance  Is  caculated  to  or  is  likely  to 
result  in  the  transfer  from  one  area  to 
another  of  any  employment  or  business 
activity  provided  by  operations  of  tbe 


iipp]i»*nt.  tt  is  pennissible  to  assist  the 
eaCabllBhin€Bt  of  a  new  branch,  affiliate 
or  snboldlBZT.  only  If  this  will  not  result 
in  iBcrecued  imemi^oyment  in  the  place 
of  present  (H>eratiODS  and  there  is  no 
reason  to  believe  the  new  f  aciUty  Is  be- 
ing established  wit^  the  Intention  of 
closing  down  an  operating  facility. 

The  Act  also  prohibits  such  assistance 
if  the  Secretary  of  Labor  determines 
that  it  is  calculated  to  or  is  likely  to  re- 
sult in  an  increase  In  the  production  of 
goods,  materials,  or  cwnmodities,  or  the 
availability  of  services  or  facilities  in  the 
area,  when  there  is  not  sufficient  demand 
for  such  goods,  materials,  commodities, 
services,  or  facilities  to  employ  the  effi- 
cient capacity  of  existing  competitive 
commercial  or  industrial  enterprises,  un- 
less such  financial  or  other  asistance  will 
not  have  an  adverse  effect  upon  exist- 
ing competitive  enterprises  in  the  area. 

The  Secretary  of  Labor's  review  and 
certification  procedures  are  set  forth  at 
29  CFR  Part  75.  In  determining  whether 
the  applications  should  be  approved  or 
denied,  the  Secretary  will  take  into  con- 
sideration the  following  factors: 

1.  The  overall  employment  and  unem- 
ployment situation  in  the  local  area  in 
which  the  proposed  facility  will  be  lo- 
cated. 


2.  Employment  trends  in  the  same  in- 
dustry in  tlie  local  area. 

3.  The  potential  effect  of  the  new  fa- 
cihty  upon  the  local  leibor  market,  witli 
particular  emphasis  up<m  its  potential 
impact  upon  competitive  enterprises  in 
tlie  same  area. 

4.  Tlie  competitive  effect  upon  ovher 
facilities  in  the  same  industry  located 
in  other  areas  i  where  such  competition 
is  a  factor" . 

5.  In  the  case  of  applications  involving 
the  establishment  of  branch  plants  or 
facilities,  the  potential  effect  of  such 
new  facilities  on  other  existing  plants  or 
facilities  operated  by  the  applicant. 

All  persons  wishing  to  bring  to  tlic  at- 
tention of  the  Secretary  of  Labor  any 
iivformation  pertinent  to  the  determina- 
tions which  must  be  made  regarding 
these  applications  are  Invited  to  submit 
such  information  in  WTiting  within  two 
weeks  of  publication  of  this  notice  to: 

Deputy  Assistant  Secretary  for  Em- 
ployment and  Training,  601  D  St..  NW 
Washington,  D.C.  20213. 

Signed  at  Washington.  DC.  this  24'h 
day  of  January  1977. 

William  H.  Kolberg. 
Assistant  Secretary  for 
Employment  and  Training. 


Applicationx  rrrcivcd  during  th<    in  i  k  i  ruling  Jan.  '2t,  If'Tf 


Name  of  applicant 


Location  ol 
enterpns* 


Prinr'pal  product  or  aclivlly 


Brookwood  Lodge,  Valley  Spring!,  Inc Warrior.  .\la 

Monntaiii  Enterprises,  Inc --.  Artemos,  Ky 

Modem  Electric  Supply.  Inc Lawreneevflle.  Ga. 

Iniersoll-Rand    Co.    (tenant    o(   town    ol    Davidson,  N.C 

r>Bvid»on).  „.   ,,  ^     _, 

Milla  A.  Kollinger ^ ?t.  Marie.  ITl 

Hopodale  Serrice  Center llopedale,  HI —     . 


Jans!«n  Manutei. turing  Co -  Bercsford ,  6.  Dak 


Akoliolic  treatment  wnter. 

Manatectnring  of  aspbalt  paving    nuviuif- 

and  paving  tilocks. 
Wholesale  distrlhntor  ol  electrical  ni:ii.  Vi.iW. 
,  Manufecturing  of  air  comprcssorf. 

Nursing  home. 
.  Providaa  storage  feoililie-i  for  maliTial  a:.d 
eqolpmeal   tised    to   tba   ooostmnion    of 
resideotlal  boosing  and  eon&nenienl  hop 
booMs  and  otber  brm  buildings. 

Fabrtoate  paneliaed  bomei  and  all  wpathnr 
wood  totindatlons  and  treat  latnber  uii'lir 
ao  osmose  franchise. 


IPB  Doc.77-2669  Pllwl  1-27-77:8:45  amj 


FEDERAL  SUPPLEMENTAL  BENEFITS 
(EMERGENCY  UNEMPLOYMENT  COM- 
PENSATION) 

Availability  of  Federal  Supplemental 
Benefits  in  the  State  of  Delaware 

This  notice  announces  the  beginning 
of  a  new  Federal  Supplemental  Benefit 
Period  in  the  State  of  Delaware,  effec- 
tive Janiiary  23,  1977. 

BACKGROUNI) 

The  Emergency  Unemployment  Com- 
pensation Act  of  1974  (Pub.  L.  93-572, 
enacted  December  31.  1974)  (the  Act) 
created  a  tenuwrary  program  of  supple- 
mentary unemployment  benefits  (re- 
ferred to  as  Federal  Supplemental  Bene- 
fits) for  unemployed  individuals  who 
have  exhausted  their  rights  to  regular 
and  extended  benefits  under  State  and 
Fed»tQ  unemployment  compensaticm 
laws.  Federal  Supplemental  Benefits  are 
payable  during  a  Federal  Supplemental 
Benefit  Period  In  a  State  which  has  en- 


tered into  an  Agreement  under  the  Act 
with  the  United  States  Secretary  of  La- 
bor. A  Feddiul  Supplemental  Benefit 
Period  Is  triggered  on  in  a  State  when 
unemployment  In  the  State  or  in  the 
State  and  the  nation  reaches  the  high 
levels  set  in  the  Act.  During  a  Federal 
SupplementaMBenefit  Period  the  maxi- 
mum amoimt  of  Federal  Supplemental 
Benefits  which  are  payable  to  eligible  in- 
dividuals will  be  up  to  13  weeks  or  26 
we^cs,  depending  upon  the  level  of  the 
rate  of  insured  unemployment  in  the 
State. 

There  is  a  Federal  Supplemental  Bene- 
fit "on"  Indicator  tn  a  State  for  a  week  if 
the  United  States  Secretary  of  Labor 
determlneB  with  respect  to  the  State  that, 
(a)  there  is  a  State  or  National  "on" 
indicator  for  the  week,  as  detenntaed  for 
the  purposes  of  payment  of  extended 
benefits  under  the  Federal-State  Ex- 
tended Unonployment  Compensation 
Act  of  1970,  as  amended,  and  (b)  the 
employment  security  agmey  of  the  State 
has  determined  that  the  average  rate  of 
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Insured  unemplojrment  In  the  State  for 
the  period  confilstlng  of  that  wedc  and 
the  inunediately  preceding  twelve  weeks 
equalled  or  exceeded  5.0  percent.  The 
Federal  Supplemental  Benefit  Period 
actually  begins  with  the  third  week 
following  the  week  for  which  there  is  an 
"on"  indicator,  and  lasts  for  a  minimum 
period  of  not  less  than  26  weeks. 

Similarly,  an  "off"  indicator  ending  a 
Federal  Supplemental  Benefit  Period 
occurs  in  a  week  when  the  Secretary  of 
Labor  determines  that  the  average  rate  of 
insured  unemplojrment  (as  determined  by 
the  State  employment  security  agency) 
for  the  period  consisting  of  that  week  and 
the  immediately  preceeding  twelve  weeks 
i&  less  than  5.0  percent.  The  Federal 
Supplemental  Benefit  Period  actually 
ends  with  the  third  week  after  the  week 
in  which  there  is  an  "off"  indicator,  but 
not  earlier  than  the  end  of  the  twenty - 
sixth  week  of  the  period. 

Determination  of  "on"  Indicator 

The  Secretary  of  Labor  has  deter- 
mined under  section  203(d)  of  the  Fed- 
eral-State Extended  Unemployment 
Compensation  Act  of  1970,  as  amended, 
and  20  CFR  615.13(a),  (Title  20  of  the 
Code  of  Federal  Regulations.  §  615.13 
(a^ ) ,  that  there  is  a  National  "on"  indi- 
cator in  effect  which  is  applicable  to 
every  State,  as  announced  in  the  notice 
published  in  the  Federal  Register  on 
February  21,  1975.  at  40  FR  7722.  The 
employment  security  agency  of  the  State 
of  Delaware  has  determined  imder  the 
Act  and  20  CFR  618.19(a)  (2)  (published 
in  the  Federal  Register  on  March  23, 

1976,  at  41  PR  12151,  12157)  that  the 
average  rate  of  insured  unemployment  in 
the  State  for  the  period  consisting  of  the 
we^  ending  on  January  8,  1977,  and  the 
Immediately  preceding  twelve  weeks 
equalled  or  exceeded  5.0  percent. 

Therefore,  I  have  determined  in  ac- 
cordance with  the  Act  and  20  CFR  618.19 
(a),  and  as  authorized  by  the  Secretary 
of  Labor's  Order  4-75,  dated  April  16. 
1975  (published  in  the  Federal  Register 
on  AprU  28,  1975,  at  40  FR  18515),  that 
there  was  a  Federal  Supplemental  Bene- 
fit "on"  indicator  in  the  State  of  Dela- 
ware for  the  week  ending  January  8. 

1977,  and  that  a  Federal  Supplemental 
Benefit  Period  therefore  cranmenoed  in 
that  State  with  the  week  beginning  on 
January  23,  1977.  *■ 

Information  for  Claibiants 

There  will  be  a  5-per  centum  period  in 
effect  in  the  new  Federal  Supplemental 
Benefit  Period,  commencing  at  the  be- 
ginning of  the  new  period.  During  the 
5-per  centum  period  an  Individual  who  Is 
eligible  for  Federal  Supplemental  Bene- 
fits will  be  entitled  to  a  maximiun 
amount  of  up  to  13  times  the  individual's 
weekly  benefit  amount,  or,  if  less,  the 
balance  in  the  individual's  Federal  Sup- 
plemental Benefit  Accoimt. 

In  the  event  that  a  6-per  centum  pe- 
riod subsequently  takes  effect  in  the  new 
Federal  Su]H>lemental  Benefit  Period,  be- 
cause the  rate  of  Insured  unemployment 
in  the  State  has  risen  to  an  average  of 
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6.0  percent  or  mortf  (svct  a  period  of 
thirteen  weeks,  the  maximnm  amount  of 
Federal  Supplemental  Benefits  payable 
to  an  eUglble  Individual  win  Increase.  In 
that  event  an  eligible  Individual  will  be 
entitled  to  a  maximum  amoimt  of  Fed- 
eral Supplemental  benefits  of  up  to  26 
times  the  individual's  weekly  benefit 
amount,  or,  if  less,  the  balance  in  the 
Individual's  Federal  Supplemental  Bene- 
fit Account. 

The  State  employment  security  agency 
will  furnish  a  written  notice  of  poten- 
tial entitlement  to  Federal  Supple- 
mental Benefits  to  each  Individual  who 
is  an  "exhaustee"  (as  defined  in  the  Act 
and  20  CFR  618.5)  of  regular  and  ex- 
tended benefits  payable  under  State  and 
Federal  unemployment  compensation 
laws,  and  to  each  individual  who  has  a 
previously  established  Federal  Supple- 
mental Benefit  Accoimt  in  which  there  is 
any  balance  as  of  the  beginning  of  the 
new  Federal  Supplemental  Benefit  Pe- 
riod. The  State  employment  security 
agency  also  will  furnish  a  written  notice 
to  each  individual  for  whom  a  Federal 
Supplemental  Benefit  Account  has  been 
established,  of  the  beginning  or  ending 
of  a  e-per  centum  period  In  the  new 
Federal  Supplemental  Benefit  Period, 
and  its  effect  on  the  individual's  entitle- 
ment to  Federal  Supplemental  Benefits. 

Persoiis  who  believe  they  may  be  en- 
titled to  Federal  Supplemental  Benefits 
in  the  State  of  Delaware,  or  who  wish  to 
inquire  about  their  rights  under  this  pro- 
gram, .should  contact  the  nearest  State 
Employment  Office  of  the  Delaware  De- 
partment of  Labor  in  their  locality. 

Signed  at  Washington.  DC,  on  Jan- 
uary 24.  iSTS,,^^^ 

William  H.  Kolberg, 
'  Assistant  Secretary  for 

Employment  and  Training. 
1  FR  Doc  77-2872  FUed  1-27-77:8:45  am) 


Occupational  Safety  and  Health 
Administration 

REVIEW  AND  EVALUATION  OF  NIOSH 
CRITERIA  DOCUMENTS 

Procedures  for  Reviewr;  Request  for 
Information  on  Cadmium 

•Purpose.  This  notice  describes  the 
procedures  that  will  be  followed  by  the 
Occupational  Safety  and  Health  Admin- 
istration (OSHA)  in  evaluating  NIOSH 
criteria  documents  and,  where  appropri- 
ate, in  developing  proposed  standards  on 
the  basis  of  these  criteria  documents. 
This  document  also  requests  information 
from  the  pubUc  in  relation  the  NIOSH 
criteria  document  for  cadmium,  with 
special  attention  to  areas  where  addi- 
tional information  is  needed.* 


i 


Introduction 


Under  section  20(a)  (3)  of  the  Occupa- 
tional Safety  and  Health  Act  of  1970  (84 
Stat.  1610,  29  UJ3.C.  669) .  the  Secretary 
of  Health,  Education  and  Welfare,  act- 
ing through  the  National  Institute  for 
Occupational      Safety       and       Health 

(NIOSH  I ,  is  dii-ected  to: 


Develop  criteria  dealing  with  toxic  ma- 
terlalB  and  hanaful  physical  agents  cmd  sub- 
stances which  will  describe  exposure  levels 
that  are  safe  for  varloiu  periods  of  employ- 
ment, including  but  not  limited  to  the  ex- 
posure levels  at  which  no  employee  will  suffer 
impaired  health  or  functional  capacities  or 
diminished  life  expectancy  as  a  result  of  his 
work  experience. 

In  addition,  section  22(c)  of  the  Act  au- 
thorizes NIOSH  to  develop  recc«nmended 
occupational  safety  and  health  stand- 
ards. These  criteria  and  the  recom- 
mended standard  developed  by  NIOSH 
are  intended  to  be  a  principal  source  of 
information  to  OSHA  concerning  many 
aspects  of  standards  proposals.  As  noted 
by  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  "lUD 
V  Hodgson ',  499  F.  2d  467  (D.C.  Cir. 
1974) ,  while  NIOSH  criteria  documents 
do  not  address  all  of  the  elements  rele- 
vant to  OSHA  rulemaking  and  while 
OSHA  is  to  consider  all  of  the  informa- 
tion available  to  it,  the  NIOSH  recom- 
mendations were  intended  to  be  an  Im- 
portant aid  of  OSHA  in  the  rulemaking 
process. 

Procedure 

As  of  December  31,  1976,  NIOSH  has 
transmitted  a  total  of  57  criteria  docu- 
ments to  OSHA  (see  Appendix  A)  for 
consideration  as  the  basis  for  the  devel- 
opment of  mandatory  occupational 
safety  and  health  standards.  OSHA  has 
initiated  rulemaking  on  a  significant 
number  of  the  hazards  identified  by  the 
Criteria  Documents,  and  in  some  in- 
stances published  Advance  Notices  of 
Rulemaking  or  Notices  of  Receipt  of 
Criteria  Document  In  order  to  elicit  pub- 
.  lie  comment  on  key  issues  during  the 
early  stages  of  the  respective  proceed- 
ings, and  to  encovaage  public  involve- 
ment in  determining  the  appropriate 
course  of  regulatory  action  and  in  the 
formulation  of  future  proposed  stand- 
ards. 

In  the  past  year,  NIOSH  has  pub- 
lished as  many  criteria  documents  as 
had  been  published  in  the  preceding 
years  of  its  existence.  This  rate  of  cri- 
teria document  development  is  expected 
to  continue.  OSHA  recognizes  the  need 
to  establish  rational  priorities  for  the  in- 
itiation of  rulemakings  on  the  basis  of 
the  NIOSH  recommendations.  We  fur- 
ther recognize  that  public  comment  on 
the  relative  need  for  OSHA  standards  cm 
the  hazards  addressed  by  the  NIOSH 
criteria  document  can  be  of  substantial 
benefit  in  setting  these  priorities.  There- 
fore. OSHA  proposes  the  continued  use 
of  Advance  Notices  of  Proposed  Rule- 
making, published  on  a  routine  basis  as 
new  criteria  documents  are  received,  to 
invite  pubUc  comment  on  the  need  for 
OSHA  rulemakings  to  establish  manda- 
tory standards,  and  if  standards  should 
be  deemed  necessary,  on  the  relative  pri- 
ority of  developing  these  standards.  We 
believe  such  a  procedure  will  assist 
OSHA  In  determining  the  best  allocation 
of  its  staff  resources  to  address  the  most 
serious  hazards.  We  also  believe  that  the 
Advance  Notice  should  continue  to  Iden- 
tify key  issues  on  which  data  and  other 
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Information  are  requested  from  the  pub- 
lic to  be  used  in  the  development  of  pro- 
posed standards.  There  have  been  a  num- 
ber a£  recoit  criteria  documents  for 
which  OSHA  has  not  published  any  no- 
tice of  ceceipt  or  other  advance  notice 
of  rulemaking.  Beginning  with  this  no- 
tice, OSHA  will  publish  notices  in  the 
Federal  Registzx  for  all  criteria  docu- 
ments received  to  date  and  will  con- 
tinue to  publish  such  notices  as  new  rec- 
ommendations are  received. 

In  addition  to  noting  the  availability 
of  new  criteria  documents  containing 
NIOSH's  recommended  standards  for 
occui}ational  exposure  to  toxic  substances 
or  other  work  place  hazards,  the  notices 
will  summarize  the  hazards  presented; 
the  tjrpes  and  extent  of  use;  the  major 
affected  parties,  as  Identified  In  the  cri- 
teria document;  the  source  of  the  pres- 
ent standEird;  the  NIOSH  recommended 
standsu-d;  and  the  basis  for  the  recom- 
mended standard.  While  public  comment 
Is  Invited  on  any  issue  raised  by  the 
NIOSH  recommendations,  comment  and 
infonnation  are  specifically  requested  on 
the  following  Issues  to  assist  OSHA  in 
fulfilling  its  responsibilities: 

1.  Whether  the  criteria  document  ade- 
quately demonstrates  the  need  for  and  ap- 
propriateness of  regulating  this  substance  cm: 
other  hazard. 

2.  What  benefits  are  expected  to  result 
from  the  regulation.  I.e.,  what  mortality  sind 
morbidity  are  associated  with  current  expo- 
Biires,  and  to  what  extent  would  that  be  re- 
duced by  the  recommended  standards. 

3.  Are  affected  Industries  and  employee 
groups,  number  of  employees  exposed  and 
conditions  of  exp)osure  correctly  described  in 
the  criteria  document. 

4.  Description  of  current  engineering  and 
work  practice  controls  for  major  affected 
processes/industries. 

5.  What  la  the  technological  and  economic 
feasibility  of  the  NIOSH  recommendations 
(e.g..  control  measures,  methods  of  measure- 
ment) ? 

6.  Wheth»  the  sampling  and  analytical 
methods  recommended  are  appropriate  and 
can  be  feasibly  compUed  with  by  affected 
employers. 

7.  What  are  the  environmental  Impacts  of 
the  recommended  standard? 

These  comments  will  become  pcul;  of 
the  record  of  rulemaking  which  will  be 
used  in  deciding  on  the  appropriate 
course  of  r^ulatory  action.  If  any,  for 
each  criteria  document  and  will  also  as- 
sist In  preparing  the  proposed  standards 
for  those  hazards  chosen  to  be  addressed 
In  an  OSHA  standards  development 
project. 

Cadmium — Background 

Cadmium,  atomic  number  48  and 
atomic  weight  112.40,  is  a  metallic  ele- 
ment with  a  silver-blue-white  appear- 
ance. It  is  soft  and  ductile  and  highly 
corrosion  resistant  due  to  tlie  formation 
of  the  oxide  which  resists  further  oxida- 
tion. Cadmium  is  mined  in  conjunction 
with  other  metals,  principally  zinc. 
'Cadmium  occurs  In  nature  as  cadmium 
sulfide,  or  greenockite,  which  Is  the  most 
common  cadmium  ore,  although  it  Is 
found  In  economically  recoverable  form 
only  with  the  sulfides  of  other  metals 
(e.g.  zinc  sulfide) .  Cadmium  Is  obtained 


as-^  by-product  at  zinc,  lead-zlnc,  and 
cooper -lead-zinc  ore  refining. 

NIOSH  estimates  U£.  cadmium  pro- 
duction in  the  1961-70  period  to  be  4.2 
to  6.9  million  kilograms.  Eaectroplating 
accounts  for  45-60  percent  (tf  cadmium 
tise.  About  1  million  kg/year  aire  used  for 
stabilizers  for  plastics,  particularly  poly- 
vinyl chloride.  A  like  quantity  Is  used  for 
pigments.  One  quarter  to  one  half  mil- 
lion kilograms  of  cadmium  are  used  an- 
nually as  an  alloying  agent  In  low-melt- 
tng-point  brazing  alloys,  in  copper  for 
automobile  radiators,  in  silver-cadmium 
electrical  contacts  and  in  other  alloys. 
These  uses  account  for  80-90  percent  of 
cadmium  consumption-  Other  Biinor 
uses  Include  nickel-cadmium  batteries, 
fungicides,  photograph,  and  television 
picture  tubes. 

Dusts,  fume,  and' mists  of  cadmium 
are  commonly  present  in  smelting  proc- 
esses involving  zinc,  copper,  and  lead 
as  well  as  in  specific  processes  for  ex- 
tracting cadmium,  according  to  NIOSH. 

NIOSH  estimates  that  there  are 
100,000  workers  potentially  exposed  to 
cadmium  in  the  occivatlons  listed  tn 
Table  I. 

Table  I — Potential  Occltational  ExpostrRBS 

AUoy  makers 

Aluminum  solder  makers 

Battery  makers,  storage 

Cadmium  compound  collecting  bap  clesuiers 

Cadmium  compound  ocdlecting  bag  handlers 

Cadmium  plates 

Cadmium  smelters 

Cadmium  vapor  lamp  makers 

Cadmium  workers 

Ceramic  makers 

Dental  amalgam  makers 

Electric  Instrument  makers 

Electroplaters 

Engravers 

Olaas  makers 

Incandescent  lamp  makers 

Lithographers 

Llthopone  makers 

Metallzers 

Paint  makers 

Paint  sprayers 

Photoelectric  ceU  makers 

Pigment  makers 

SmaU  arms  ammunition  makers 

Smoke  bomb  makers 

Solderers 

Solder  makers 

Textile  printers 

Welders,  cadmium  alloy 

Welders,  cadmium  plated  object 

Zinc  refiners 

Effects  of  Cadmium  Exposure 

Numerous'  toxic  effects  resulting  from 
exposure  to  cadmium  or  cadmium  com- 
pounds reported  tn  the  scientific  litera- 
ture are  cited  in  the  NIOSH  document. 
Clearly  demonstrated  effects  Include 
anemia,  kidney  dysfunction,  and  pulmo- 
nary changes  Including  emphysema. 
Less  clearly  demonstrated  effects,  cited 
by  NIOSH,  include  effects  on  the  gonads, 
adrenal  glands,  thyroid,  pancreas,  said 
the  liver. 

Exposure  to  cadmium  can  result  in 
kidney  maUimctlon  characterized  pri- 
marily by  proteinuria  (Ref.  54,  55,  65).^ 
This  may  be  a  sign  (tf  decreased  tubular 
reabsorption  although  the  precise  eiUA- 
ogy  is  unknown.  Although  other  evidence 


of  r&aal  tidkular  dysftmctlon  such  as  glu- 
cosurla  and  amino  acfclurla.  have  been 
reported,  protelnnrla  Is  ttie  most  com- 
mon abnormally  found  In  exposed  work- 
ers and  is  probaUy  the  earliest  sign  of 
renal  dysfunction  tn  cadlnm  Intoxication. 

Pulmonary  effects  can  result  from  both 
acute  and  chronic  cadlum  exposure. 
Acute  effect^  result  from  exposure  to 
cadium  fume  of  several  milllgrBins  per 
cubic  meter  concentration  and  consist  of 
the  delayed  (4-10  hours)  appearance  of 
dyspnea,  cough,  and  the  feeling  of  chest 
constriction.  Substernal  pain,  chills  and 
myalgia  may  also  be  present.  In  most 
cases  the  symptoms  resolve  within  one 
week,  although,  in  alx>ut  20%  of  the 
people  exposed,  the  dyspnea  Is  progres- 
sive and  wheezing  aad  hemoptypsts  may 
develop.  Pulmonary  edema  and  Intersti- 
tial pneumonia  may  occur.  Jn  progressive 
cases,  death  characteristlcsjly  occurs 
within  the  first  week  after  exposure.  A 
probable  lethal  concentration  of  cad- 
mium oxide  fume  is  about  5  mg/m'  dur- 
ing an  8-hour  period  (equivalent  to 
'2,400  mg-min/m*) .  Chronic  sequelae  In- 
clude pulmonary  fibrosis  and  "honey- 
comb lung."  Changes  may  occur  in  the 
muscles  of  the  pulmonary  and  bronchial 
blood  vessels. 

Chronic  cadmium  inhalation  has  been 
reported  to  cause  pulmonary  emirfiysema 
in  humans  (Ref.  53-56,  59) .  The  exposure 
times  varied  In  these  studies  from  2  years 
to  39  years.  Other  studies  cited  by  NIOSH 
have  reported  no  pulmonary  effects  from 
chronic  cadmium  intoxication  (Ref.  61- 
64) .  but  SIS  NIOSH  states,  at  least  some 
of  these  involved  exposures  at  lower 
concentrations  or  for  shorter  exposure 
times. 

Anosmia  (loss  of  the  sense  of  smell' 
and  hyposmia  (reduced  sensitivity  to 
smells)  are  other  potential  consequences 
of  cadmium  exposure  reported  by  NIOSH 
(Ref.  55,  65,  78,  79).  As  with  lung  and 
kldn^  damage,  duration  and  concen- 
tration of  exposure  are  probably  impor- 
tant factors.  Although  concurrent  nickel 
exposures  were  reported  In  some  of  the 
studies  (55,  65,  78)  one  study  reported 
insensitiveness  to  smells  without  evi- 
dence of  nickel  exposure  (79). 

Moderate  anemia  has  been  described 
in  workers  exposed  for  a  long  time  to 
cadmium  oxide  dust  and  fume  (38.  55. 
81).  No  bone  marrow  pathology'  wof^ 
found  In  one  group  of  workers  (Ref.  55 ' . 

The  possible  role  of  cadmium  in  hy- 
pertension is  unclear.  Studies  cited  by 
NIOSH  have  shown  a  positive  correla- 
tion between  cardio-vascular  disease  an'l 
ambient  cadmium  levels  (82)  and  hj- 
p^rtension  and  urinary  cadmiiun  (83). 
Higher  than  normal  kidney  cadmium 
levels  were  found  at  autopsy  In  17  adults 
who  were  hypertensive  (84).  NIOSH 
states,  however,  that  "no  definitive  rela- 
tionship between  cadmium  levels  in  the 
kidney  and  cardiovascular  disease  has 
been  demmistrated.'' 

Cadmhun  has  been  repcMrted  to  cause 
certain  bone  changes  CR^.  34,  71)  and 


^  NumbecB  are  zefteeuoe  dtad  Id  the  NIOira 
criteria  document. 
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back  and  extremity  pain  (Ref .  38  > .  The 
bone  changes,  similar  m'  Identical  to 
osteomalacia  (softening  ot  bone)  are  of 
unknown  etiology,  although  Impah^ 
renal  tubular  regulation  of  calcium/ 
phosphorus  balance  may  be  responsible 
1  Ref.  I  • . 

The  "Itai-ltai"  (ouch-ouch)  disease 
reported  by  several  investigators  (Ref.  1, 
7,  40.  41,  89)  which  occurred  in  certain 
areas  of  Japan  may  be  due  to  contamina- 
tion of  crops  and  water  with  industrial 
wastes  containing  cadmium.  The  disease 
is  apparently  osteomalacia  and  involves 
painful  joints  and  bones,  especially  in 
the  back  and  legs.  Other  factors,  such 
as  diet  and  hormone  levels,  may  also  play 
a  role. 

The  development  of  a  yellow  ring  at 
the  neck  of  the  tooth  was  cited  by  NIOSH 
to  have  been  reported  in  early  epidemi- 
ologic studies  of  cadmium  exposed  work- 
ers and  was  at  one  time  suggested  to  be  a 
warning  sign  of  chronic  cadmium  poison- 
ing. The  etiology  and  significance  of  this 
effect  remains  unclear. 

One  study  (Ref.  55).  cited  by  NIOSH, 
reported  abnormal  liver  function  tests 
in  workers  exposed  to  cadmium  oxide 
dust  for  a  mean  exposure  time  of  20 
years.  This  was  considered  as  an  unusual 
finding  and  the  extent  of  liver  abnor- 
malities in  exposed  workers  is  unknown. 
Studies  in  animals  have  suggested  that 
cadmium  may  exert  some  destructive 
effect  on  the  gonads  (Ref.  91,  92,  162). 
These  studies  found  testicular  necrosis  in 
rats  after  injection  of  cadmium  chloride 
solution.  Other  studies  reported  by 
NI06H.  demonstrated  that  injection  of 
cadmium  had  a  sterilizing  effect  on  the 
ovaries  of  rats  and  gerbils  (Ref.  166- 
169) .  One  study  (Ref.  94)  reported  high 
levels  of  cadmium  in  the  tests  of  men 
e;^?osed  to  cadmium  fume.  NIOSH  cau- 
tions, however,  that  further  study  is 
necessary  before  any  conclusion  can  be 
drawn  concerning  the  possible  effects  of 
cadmium  on  gonadal  function  in  workers 
exposed  to  cadmium. 

A  Russian  study,  cited  by  NIOSH,  re- 
ported reduced  birth  weights  in  children 
bom  to  mothers  who  had  been  occupa- 
ti(xi£dly  exposed  to  cadmium  (Ref.  95). 
Teratologlcal  effects  of  cadmium  have 
been  demonstrated  In  animals.  Severe 
malformations  (e.g.,  anophthalmia,  ml- 
cr<9hthalmia,  hydrocephaly,  renal  agen- 
esis) have  been  reported  after  injection 
of  rats,  mice,  or  hamsters  with  cadmium 
chloride  (Ref.  172-176) .  One  study  (Ref. 
174)  found  no  Increased  rate  of  malfor- 
mations in  mice  at  a  dose  of  0.33  mg/kg 
but  did  find  a  dose-related  increase  at 
higher  doses  (0.63  mg/kg,  2.5  mg  kg,  and 
5  mg/kg) . 

Chromosomal  damage  due  to  cadmium 
has  also  been  studied.  Male  mice  were 
killed  3  months  after  mating  to  ascertain 
fertility,  and  dividing  spermatocytes 
were  examined  for  chromosomal  rear- 
rangements but  none  were  found.  In 
himians,  ino  significant  differences  in 
chromosomal  aberrations  were  found  in 
exposed  and  control  groups  f  rcmi  Sweden 
and  Japan  (Ref.  111).  In  leukocytes, 
from  Ital-ltai  patients,  cultured  in  vitro, 


and  In  human  leukocytes,  cultured  with 
cadmium  sulfide,  increases  in  chromo- 
swnal  aberrations  were  found  (Ref.  112, 
113).  An  increased  incidence  of  aberra- 
tions was  f  oimd  In  chromosomes  cultured 
from  leukocytes  of  workers"  exposed  to 
cadmium,  zinc,  and  lead  (Ref.  114).  The 
effects  of  such  mixed  exposures  are  diffi- 
cult to  interpret  as  p>ointed  out  by  both 
the  authors  of  the  study  and  NIOSH. 

NIOSH  included  a  report  of  one  study 
which  concluded  that  cadmium  exposure 
can  cause  central  nervous  system 
changes  (Ref.  116).  Changes  in  cutane- 
ous, optical  and  motor  nerve  chronaxy 
were  reported. 

The  carcinogenic  potential  of  cadmium 
has  been  examined  in  both  exposed 
human  populations  and  in  experimental 
animals. 

Surveys  of  cadmium  workers  have  in- 
dicated that  cancer  of  the  prostate  may 
be  more  frequent  in  these  groups  than  in 
the  general  population  (Ref.  65,  96).  In 
one  study  (Ref.  65) ,  74  men  with  greater 
than  10  years  exposure  were  surveyed. 
There  were  8  deaths  in  this  group,  3  from 
prostate  cancer.  In  another  study  (Ref. 
96) ,  4  prostate  cancer  deaths  were  found 
in  a  cohort  of  248  workers.  This  is  sig- 
nificantly  more  than   expected.   There 
may  be  some  overlap  in  these  two  studies 
and  one  group  of  investigators,  quoted  by 
NIOSH,  warned  against  drawing  conclu- 
sions until  further  studies  are  done  (Ref. 
96).  A  study  of  92  deaths   among  292 
cadmium   smelter   workers    revealed   4 
prostate  cancers  compared  to  1.15  ex- 
pected (Ref.  97) .  This  was  not  considered 
significant.  If  only  workers  alivs  20  years 
after  their  first  exposures  were  consid- 
ered 0.88  deaths  would  have  been  ex- 
pected vs.  the  4  observed.  This  was  re- 
ported to  be  significant  at  the  0.05  level. 
NIOSH  states  that  these  studies  are 
suggestive  of  a  link  between  occupational 
exposure  to  cadmium  and  prostate  can- 
cfer  but  that  the  number  of  cases  are 
small  and  some  of  these  studies  may  be 
overlapping. 

A  significant  excess  (12  obs.  vs.  5.H 
exp.)  of  cancer  of  the  respiratory  tract 
has  been  reported  in  workers  exposed  to 
cadmium  (Ref.  97) .  These  authors  also 
noted  a  significant  excess  of  all  neo- 
plasms (27  obs.  vs.  17.5  exp.). 

In  a  study  of  patients  hospitalized  due 
to  suspected  neoplastic  disease,  Kolonel 
(Ref.  101)  found  a  significant  increase  in 
renal  cancer  and  a  nonsignificant  in- 
crease in  pancreatic  cancer  in  patients 
through  to  have  had  cadmium  exposure. 
No  increase  in  prostate  cancer  was  found. 
NIOSH  views  the  result  of  this  study  as 
uncertain  due  to  the  deficient  occupa- 
tional histories. 

Elevated  blood  and  tissue  cadmium 
levels  were  found  in  lung  cancer  patients 
in  a  study  by  Morgan  (Ref.  103) .  But 
whether  this  was  a  cause  or  effect  ia 
unknown. 

Cadmium  chloride  produced  tumors  at 
the  injection  site  in  3  of  30  rats  12-18 
months  post-injection  (Ref.  182) .  Injec- 
tion site  sarcomas  have  also  been  induced 
by  suspensions  of  cadmium  oxide,  sulfide, 
sulfate,  and  metal  powder  (Ref.  183-187) . 


Cadmium  chloride  injection  of  30*  mole/ 
kg  also  caused  interstitial  cell  tiunors  of 
the  testes  (Ref.  188,  189).  No  increase  in 
tumors  occurred  in  rats  given  drinking 
water  containing  5  ppm  cadmium  ace- 
tate. (Ref.  192).  No  increase  in  prostate 
cancer  was  found  in  rats  and  mice  given 
cadmium  sulfate  by  injection  or  intra- 
gastric catheter  (Ref.  105-107).  Testic- 
ular change?  and  Leydig  cell  tumors  did 
occur  but  no  prostate  neoplasms  or  pre- 
neoplastic changes  occurred  in  either 
rodent  species. 

The  International  Agency  for  Research 
on  Cancer  (lARC)  reviewed  the  potential 
carcinogenicity  of  cadmium.  The  lARC 
review,  cited  by  NIOSH,  suggested  that 
the  data  were  insufficient  to  permit  con- 
clusions on  whether  or  not  cadmium  is 
carcinogenic. 

Basis  of  the  Current  Standard 

The  present  OSHA  standard  for  cad- 
mium fume  is  an  8-hour  average  of  0.1 
mg/m'  with  a  ceiling  concentration  of 
0.3  mg/m'.  The  standard  for  cadmium 
dust  is  an  8-hour  average  of  0.2  mg/m'' 
with  a  ceiling  concentration  of  0.6  mg/m" 
(29  CFR  1910.1000,  Table  Z-2) .  The 
standard  was  originally  developed  in 
1941,  by  the  American  Standards  Asso- 
ciation (now  American  National  Stand- 
ards Institute,  or  ANSI)  as  an  American 
Defense  Emergency  Standard  of  1  mg/m 
for  cadmium  and  its  compounds.  ANSI 
revised  the  standard  in  1970  to  the  pres- 
ent levels  (ANSI  Z37.5)  which  was  subse- 
quently adopte'd  by  OSHA  under  section 
6(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970.  The  ANSI  report 
briefly  reviewed  cadmium  toxicity  but 
the  specific  basis  for  the  standard  was 
not  stated. 

In  1946,  the  American  Conference 
of  Governmental  Industrial  Hygienists 
(ACGIH)  recommended  a  Maximum  Al- 
lowable Concentration  (MAC)  Value  of 
0.1  mg  cu  m  for  cadmium,  continuing 
it  for  several  subsequent  years  but 
changing  the  name  MAC  Values  to 
Threshold  Limit  Values  (TLV's)  in  1948 
(these  1946-1949  MAC  or  TLV  lists  were 
unpublished  but  privately  circulated) .  In 
1956,  the  TLV  of  0.1  mg/cu  m  was  as- 
signed to  CdO  fiune,  rather  than  Cd. 
In  1965,  a  tentative  value  of  0.2  mg/cu  m 
for  cadmium  (metal  dusts  and  soluble 
salts)  was  added,  and  changed  to  a  rec- 
ommended value  in  1967.  More  re- 
cently, the  ACGIH  recommended  several 
changes  in  the  TLV's  of  cadmium  dusts 
and  fumes.  In  1970,  the  TLV  of  cadmium 
dusts  and  salts  was  continued  at  0.2 
mg  'cu  m  as  a  ceiling.  In  1973,  the  ACGTH 
announced  its  intent  to  change  the  TLV 
of  fume  to  0.05  mg  'cu  m,  also  as  a  ceiling. 
In  1974,  the  intention  to  change  the  TLV 
of  cadmium  dusts  and  salts  to  0.05  mg  cu 
m  as  a  TWA  concentration  was  an- 
nounced. In  1975,  a  note  was  added  in- 
dicating that  cadmium  oxide  production 
involved  a  carcinogenic  or  co-carcino- 
genic potential.  In  a  supplement  to  the 
1971  TLV  documentation,  a  review  by 
Bonnell  and  the  report  of  Tsuchiya  were 
cited  as  reasons  for  a  lowering  of  the 
TLV  of  cadmiimi  fume  to  a  ceiling  con- 
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centration  to  0.05  mg  Cd/cu  ni.  The  basis 
for  indicating  that  Uiere  is  a  carcino- 
genic or  co-carclnogenlc  potential  in 
cadmium  oxide  production  was  not 
stated. 

Several  foreign  countries  have  set  lim- 
its for  exposure  to  cadmium.  Some  of  the 
i  niu;.  reported  by  NIOSH,  are  20Mg/m' 
for  dust  and  10  mg/m*  for  fume  in  Pin- 
Wnd;  0.05  mg/m*  total  and  0.02  mg/m' 
respirable)  in  Sweden;  and  0.1  mg/m' 
;or  cadmium  oxide  in  the  USSR.  Bul- 
garia, Czechoslovakia,  Hungary,  Japan. 
Poland,  and  Rumania  all  have  ad(H)ted 
0.1  mg  m'  for  cadmium  or  cadmiimi 
oxide. 

Basis  for  the  Recoumenoeo  Standard 

The  environmental  limit  recommended 
by  NIOSH  for  exposure  to  cadmium  is  a 
time-wdghted-average  (TWA)  concen- 
tration of  40/ig/m*  and  a  15  minute  ceil- 
ing limit  of  200Mg/m*.  A  1987  report  by 
Tsuchiya  (Ref.  63).  cited  by  NIOSH, 
recommended  a  TWA  of  50/ig/m*.  This 
author  did  state  that  this  limit  may  only 
be  valid  for  Japanese  workers.  A  limit 
of  SO/ig/m.'  was  suggested  In  another 
study,  by  Lauwerys,  et  al  (Ref.  133). 
which  found  no  effects  in  workers  ex- 
posed at  31/ig/m*  and  proteinuria  and 
reduced  pulmonary  function  in  work«s 
exposed  at  66iie/m'.  NIOSH  cautions  that 
the  presence  of  toxic  effects  at  the  66/(g/ 
m'  level  suggests  that  a  limit  of  50Mg''m' 
would  not  have  a  large  safety  factor. 
NIOSH  notes  further  that  it  is  possible 
that  workers  exposed  at  Wtig/m'  were 
also  exposed  to  higher  concentrations  but 
this  is  uncertain.  A  study  by  Piscator 
(Ref.  131)  foimd  no  effects  in  a  group 
of  women  workers  exposed  to  less  than 
100^/m'  (mostly  about  40Mg/m').  One 
elderly  woman  was  found,  to  have  pro- 
teinuria but  that  was  attributed  to  earUer 
exposures  at  higher  levels. 

Because  of  the  low  margin  of  safety 
afforded  by  a  limit  of  50  ftg/m\  NIOSH 
recommends  a  limit  of  40  tig/m'.  NIOSH 
reports  that  it  appears  likely  that  the 
threshold  for  the  developsnent  of  adverse 
effects  on  pulmonary  function  is  higher 
than  the  threshold  for  adverse  effects  on 
renal  function,  this  has  not  been  clearly 
established.  The  recommended  limit  is 
intended  to  protect  against  the  develop- 
ment of  renal  damage.  The  recommend- 
ed medical  surveillance  protocol  for  ex- 
posed employees  includes  examinations 
of  both  renal  and  pxUmonary  function. 

The  recommended  ceiling  limit  of 
200  Mg/m'  for  15  minutes  is  based  on 
evidence  of  acute  pulmonary  disease  at 
2,500-2,900  mg-min/m'  (about  5  mg/m' 
for  8  hours) .  NIOSH  reported  that  there 
have  been  cases  of  exposures  up  to  25 
mg/m'  without  acute  pulmonary  dis- 
ease but  such  in-stances  may  have  been 
only  very  brief  exposures  or  exposures 
may  have  been  to  primarilj'  non-respi- 
rable  dust.  Another  study  NIOSH  cites, 
reported  acute  cadmium  intoxication  at 
an  estimated  concentration  range  of  10- 
140  Mg/m*  for  a  cumulative  exposure  of 
nlmost  10  hours.  Because  of  tiie  contra- 
dictory evidence,  NIOSH  recommends  a 
(tilling  limit  based  on  what  NIOSH  be- 


lieves to  be  realistic  llmltatlcois  on  excur- 
sions and  the  belief  that  acute  putoionary 
disease,  possibly  fatal,  can  develop  at 
around  2500  mg-mln/m'. 

Although  there  Is  some  evidence  of 
tlie  teratogenic  effect  of  cadmium  in 
both  experimental  animals  and  humans 
•  see  Effects  of  Exposure) ,  the  data,  par- 
ticularly in  humans,  NIOSH  believes  to 
be  incomplete.  NIOSH  states  that  hu- 
man fetal  abnormalities  may  be  related 
to  zinc  retention  in  the  mother  caused 
by  cadmium  absorption  which  created 
a  zinc  deficiency  in  the  fetus.  Injection 
of  zinc  into  pregnsmt  rats  has  been  re- 
iTorted  to  exert  a  protective  effect  on  the 
fetuses  against  the  development  of  cad- 
mitmi-lnduced  abnormalities  (Ref.  177, 
178).  NIOSH,  therefore,  concludes  that 
reduction  of  cadmium  exposure  to  a 
levti  that  does  not  result  in  abnormal 
zinc  requirements  should  allow  sufficient 
zinc  to  the  fetus  for  normal  develop- 
ment, lliis  has  not  been  proven  and 
NIOSH  suggests  further  research  be 
d<me. 

The  data  on  the  potential  carcinoge- 
nicity of  cadmium  Is  contradictorj'. 
Among  men  woiicing  with  cadmium, 
small  numbers  of  cases  ot  prostatic  can- 
cers, mainly  in  the  elderly,  have  been 
found  (Ref.  65,  96.  97) .  Other  epidemio- 
logic studies  (Ref.  101,  102)  and  animal 
studies  (Ref.  105-7)  have  not  found  ex- 
cess prostate  cancers.  These  studies  are 
considered  inadequate  by  NIOSH  as  the 
human  subjects  were  not  known  to  have 
haci^^esdmium  exposxire  and  the  animals 
were  not  given  large  enough  doses  of  cad- 
mium. The  findings  of  excess  total  can- 
cers and  lung  cancers  among  cadmium 
smelter  workers  is  confounded  by  the 
concomitant  exposure  to  arsenic.  (Ref. 
97.)  Due  to  the  imcertainties  of  the  pres- 
ently available  data  on  the  carcinoge- 
nicity of  cadmium,  NIOSH  did  not  feel 
that  a  limit  based  on  this  effect  was  ap- 
propriate. 

The  NIOSH  reccwnmended  hmits  for 
cadmium  are  based  on  total  dust  sampl- 
ing and  not  limited  to  only  the  respirable 
portion.  NIOSH  feels  that  large  particles 
of  cadmium  and  its  compounds,  while 
not  reaching  the  alveoli,  may  still  be 
toxic  because  they  may  be  cleared  from 
the  upper  respiratory  tract  and  swal- 
lowed and  be  absorbed  through  the  pa.s- 
trointestinal  tract. 

The  past  and  present  standard.-  loi 
cadmium  have  separate  limits  for  dust 
and  f imie  due  to  the  greater  penetrablU- 
ty  in  the  lungs  of  the  smaller  fume  par- 
ticles. The  recommended  standard  does 
distinguish  different  forms  of  cadmitma. 
NIOSH  states  that  the  evidence  of  pro- 
teinuria in  populations  exposed  to  either 
dust  or  fume  demonstrates  that  the 
effects  foimd  are  comparable  at  similar 
concentrations  of  either  form  of  cad- 
mium. NIOSH  feels  that  the  data  does 
not  show  that  a  given  amomit  of  cad- 
mium is  more  toxic  as  small  particles 
than  as  large  particles;  therefore,  a 
standard  expressed  as  total  dust  Is  an 
effectively  lower  standard  and  is  there- 
fore more  protective.  Lack  of  good  data 
precludes  NIOSH  from  recommending 


different  standards  for  different  com- 
pounds of  cadmium  based  on  th^-ir  in- 
dividual toxicities. 

PUBUc  Participation 

In  addition  to  the  general  issuer,  libtc-d 
under  Introduction,  on  which  conrmient 
and  Information  are  requested,  OSHA 
requests  comment  and  information  on 
the  following  specific  issues  raised  by  the 
NIOSH  recommendations  for  a  standard 
for  occupational  exposure  to  cadmium : 

TUe  exposure  Umit  recommended  bv 
NIOSH  Is  based  on  protection  ag&ln.«t  kidiit  v 
damage — is  this  a  correct  approach? 

Are  there  other  significant  toxic  effei.-t"  ••' 
cadmium  not  discussed  in  the  NIOSH  cr)- 
terla  document? 

Is  the  evidence  sufficient  for  cadmium  u 
be  considered  •  teratogen  and/or  a  carcin<^- 
gen?  If  so,  what  steps  ahouM  be  taken  to  pro- 
tect exposed  wtM-kers? 

Should  all  forma  of  cadmium  be  ooii.*<ici- 
ered  in  a  single  exposure  limit,  a.^  re.-oni- 
mended  by  NIOSH.  or  should  separate  f^'wid- 
ards  be  set  tor  dust  and  fume? 

Should  the  cadmium  standard  be  exprest^- 
ed  In  terms  of  total  particulate,  as  recoui- 
niended  by  MIOeH,  or  sbould  It  be  bas«K! 
upon  only  the  respirable  fraction? 

Are  the  NIOSH  recommendations  for  limn- 
ing employee  exposure  to  cadmium  techno- 
logically and  economically  feasible'^  I:  not 
what  alternatives  are  appropriate? 

Are  there  effective  substitutes  which  cim 
be  used  to  replace  cadmium  in  8oni<>  ot  it> 
applications? 

Is  the  NIOSH  estimate  of  expos«^c!  •■'rktri- 
•  100,000)  accurate? 

Are  there  employee  groups  not  ll8ie<i  vii.i.  ti 
are  potentially  exposed  to  cadmium' 

The  NIOSH  Criteria  document,  all  ref- 
ei'ences,  and  comments  on  the  documeiit 
from  the  NIOSH  review  consultants  anrt 
other  groups  (Tab  Document)  are  avail- 
able for  review  and  copying  at  the  OSHA 
Technical  Data  Center  at  the  addres?" 
listed  below  for  the  Docket  Officer.  The 
NIOSH  recommendations  are  reprintc.: 
in  Appendix  B. 

Comments  should  be  addressed  to  Dck  - 
ket  OfiQcer,  Docket  H057,  Department 
of  Labor — OSHA,  Room  N3620,  3rd  and 
Constitution  Avenue.  NW.,  Wa,«;hingtoi. 
D.C.  20210,  and  should  be  siib?5-jift»^ 
by  March  20, 1977. 

Dated  at  Washington,  DC  D.iv  l!';h 
day  of  January  1977. 

Morton  Corn 
Assistant  Secretary  of  Lnhor 

.\i>i'v:ndix  A — Ceiteria  DOCtlMt.N    - 
TlaANSMrrrsD  to  OSHA 

/  be.sujs:  Received  January  21,  I9"2  K-  •> 
result  of  a  petition  to  OSHA,  an  En5erj;en..v 
Temporary  Standard  on  asbestos  had  been 
issued  on  December  7,  1971.  Current  stand- 
ard published  on  June  7,  1072.  lProp«»ed 
revision  published  October  9.  1976.  New 
NIOSH  recommendations  received  by  OSHA 
on  December  16,  1976. 

Hot  Environments:  Received  June  SO  lf>72 
OSHA  Advisory  (Committee  established  on 
subject  on  January  24.  1973.  Committee 
recommendations  submitted  January  11. 
1974.  Inftdeqaate  InfOTmatlon  on  wtiJcb  to 
establish  a  mandattxy  atendard. 

Beryllium:  Received  June  SO.  1B7X  Proposed 
standard  pobUstaed  October  17,  1976. 

Carbon  lIoiunMe:  Becetvod  August  9.  IVIX 
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Noise:  Received  August  10,  IVn.  06HA  Advl- 
5iory  Committee  evtabUahed  on  •object  on 
January  26.  1973.  Committee  recommend*- 
tions  submitted  December  20,  1973.  Pro- 
posed revision  to  existing  OSHA  noise 
standard  published  on  October  24,  1974. 
Hearings  held  In  June  and  July  1975,  and 
September  and  October  1976. 
Ultraviolet  Radiation:  Received  December  20. 

l!>72. 
Iirorijaiiic    Lead:    Received   January   5,    1973. 
Propost'd    standard    published    October    3. 
1975. 
Coke  oven  Emissions:  Received  February  28, 
1973.  Advisory  Committee  established  Au- 
gust 12.  1974.  Committee  recommendations 
.submitted  May  24.  1975.  Propoeed  standard 
published    July   24.    1975.    Pinal    standard 
promulgated  October  22.  1976. 
Chromic  Acid:   Received  July   17,   1973     (see 

Hexavalent  Chromium). 
Toluene:    Received  July   23.    1973    Proposed 

standard  published  October  6.  1975. 
Toluene  Dii.socyanate:  Received  July  13,  1973. 

Trtchloroethylene:  Received  July  23,  1973. 
Proposed  standard  published  October  20. 
1975 

Inorganic  Mercury:  Received  August  13,  1973. 

Inorganic  Arsenic:  Received  January  21.  1974. 
Proposed  January  21.  1975.  Hearings  held 
April  1975  and  September  1976.  Revised 
Criteria  Document  received  June  33,  1973. 

Sulfur  Dioxide:  Recleved  February  11,  1974. 
Proposed  November  24,  1976. 

Sulfuric  Acid:  Received  June  6.  1974. 

Ammonia:  Received  June  15,  1974  Proposed 
November  26.  1975. 

Benzene:  Received  July  24.  1974. 

Chloroform:  Received  September  11.  1974. 

Cotton  Dust:  Received  September  26.  1974. 
Proposed  December  28.  1976. 

SUloa:  Received  November  11.  1974. 

Identification  System  for  Hazardous  Mate- 
rials :  Received  December  20.  1974.  Advisory 
Committee  established  September  19.  1974. 
Committee  recommendations  submitted 
May  24,  1976. 

Xylene:  Received  May  30,  1975 

Inorganic  Fluorides:  Received  June  30.  1975. 

Sodium  Hydroxide:  Received  October  9.  1976. 

Zinc  Oxide:  Received  October  10.  1975. 

Hexavalent  chronUum:  Received  December  3. 
1975.  Combined  as  single  OSHA  project 
with  Chromic  Acid. 

Carbon  Tetrachloride:  Received  January  23. 
1976. 

Isopropyl  Alcohol :  Received  March  9,  1976. 

Methylene  Chloride:  Received  March  9,  1976. 

Hydrogen  Fluoride:  Received  March  9,  1976. 

Phosgene :  Received  March  3,  1976. 

Nitric  Acid:  Received  March  9,  1976. 

Ethylene  Dlchlorlde:  Received  March  9.  1976. 

Methyl  Alcohol :  Received  March  22,  1976. 

Nitrogen  Dioxide:   Received  March  22,  1976. 

Chlorine:   Received  May  26,  1976. 

Methyl  ^-Chloroform  (1,1.1  Trlchloroethyl- 
ene)  :   Received  July  1,  1976. 

Perchloroethylene  (Tetrachloroethylene) : 
Received  JuJy   1.   1976. 

Acetylene:  Received  June  30.  1976 

MaUtblon:  Received  June  30.  1976. 

Phenol:  Received  June  30,  1976. 

Parathlon:  Received  June  30,  1976. 

Carbon  Dioxide:  Received  August  11.  1976. 

Cadmium:  Received  August  34.  1976. 

Eplchlorobydrln:     Received    September     17, 

1978. 
Allyl  Chloride:  Received  September  31,  1976. 
Methyl   Parathlon:    Received  September  30, 

1976. 
Carbaryl:  Beoelvcd  September  30,  1976. 
Cyanide  and  Cy»aide  Salts:  Becrtved  October 

5, 1976. 
OrgaaoOn  Compounds:  Received  November 

12.  inc. 

AcrylMold*:  BMelved  Oecenbcr  1,  UTS. 
BoroD  Trlfluorlde:    RecelTed  December    17. 

1978, 
Pormaldebfde:  Received  December  30,  1976. 
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RECOMMENDATIONS  POR    .*   CS^M." 
STANDARD 


Khali    be  offered   yearly,  or  as  otherwise  dl- 
-'t cted  Ov   tiie  responsible  physician. 

'riiese  periodic  examinations  shall  Include 

interim  work  and  medical  history,  urinalysis 

The   National   Institute   for   Occupatioiial  ^'  with    quantitative    protein    determinations 

Safety    and    HealtJi.    (NI06H)  '  ''    "  ^   '         '  ' 


and  HealtU.  (NI06H)  recommends 
that  worker  exposure  to  cadmium  m  the 
workplace  be  controlled  by  adherence  to  the 
following  sections.  The  standard  is  designed 
to  protect  the  health  and  safety  of  workers 
for  up  to  a  10-hour  workday.  40-liour  week 
over  a  working  lifetime.  Compliance  v.:th  all 
6ectlon.s  of  the  standard  should  preveiit  ad- 
verse eflc-cts  of  ex  poeure  to  cadniiir.n  on  tlie 
health  and  safety  of  workers.  The  standard 
Is  measurable  by  techniques  that  are  valid 
reproducible,  and  avail_ab!e  to  industry  and 
government  agencies.  Sufficient  technology 
exists  to  {jermit  compliance  with  the  recom- 
mended standard.  The  criteria  and  tiie  stand- 
ard will  be  subject  to  review  and  revision 
as  necessary.  "Cadmium"  refers  to  elemental 
cadmium  and  all  cadmium  compounds.  An 
"action  level"  is  defined  as  half  the  time- 
weighted  a^rage  concentration  environ- 
mental limit  of  cadmium.  "OocupatlonaJ  ex- 
posure to  cadmium"  is  defined  as  exposure 
to  cadmium  at  a  concentration  greater  than 
the  action  level.  Exposure  at  lower  environ- 
mental concentrations  will  not  require  ad- 
herence to  the  following  sections,  e.xcept  for 
Section  6(b)  and  7(d). 

Section  1  Bni'ironmcnfal  (Workplace 
air) — (a)  CoTicentration.  Occupational  ex- 
posure to  cadmium  shall  be  controlled  so 
that  workers  are  not  exposed  to  cadmltmi  at 
a  concentratdon  greater  than  40  micrograms 
per  cubic  meter  of  air  (40(tf)g  Cd/cu  m 
determined  as  a  time-weighted  average 
(TWA)  exposure  concentration  for  up  to  a 
lO-hour  workday,  40-hOTir  workweek,  or  at  a 
celling  concentration  greater  than  200  (i) 
g  Cd.'cu  m  for  any  15-minute  sampling 
period. 

fb)  Sampling  and  analysis.  Sampling  in 
the  work  environment  shall  be  performed 
hj  the  method  provided  in  Appendix  I  or  by 
a  method  with  at  least  equivalent  efficiency. 
Sam.ples  shall  be  analj-zed  by  the  method 
provided  in  Api)endlx  II  or  by  a  method 
shown  at  least  equivalent  In  precision  and 
sensitivity.  * 

Sec.  2  ifedicol.  Medical  monitoring  shall 
be  made  available  to  all  workers  subject  to, 
occupational  exposvu*  to  cadmium. 

(a)  Preplaoement  examinations  shall  be' 
made  available  to  new  or  reassigned  em- 
ployees prior  to  Job  placement,  and,  within 
6  months  of  the  promulgation  of  a  standard 
based  on  these  recoirunendatlons.  to  em- 
ployees already  engaged  In  work  Involving 
exposure  to  cadmium. 

Preplacement  examinations  shall  Include 
a  comprehensive  work  and  medical  history, 
a  14"  X  17"  P.A.  chest  x-ray,  measurement 
of  forced  vital  capacity  (FVC)  and  forced 
expiratory  volume  during  the  first  second 
(tW  1 ) ,  measurement  of  blood  pressure, 
blood  analysis  (blood  lu^a  nitrogen,  com- 
plete blood  count,  and  serum  glutamic 
ocaloacetate  transaminase  or  other  liver 
enzymes),  and  urinalysis  (microscopic  ex- 
amination, sugar  determination,  quantitative 
protein  determination,  and  specific  gravity 
measurements) .  A  Judgment  of  the  worker's 
ability  to  work  In  positive  or  negative  pres-j 
sure  respirators  shall  be  made. 

The  method  for  protein  determination  In 
urine  shall  be  quantitative  and  capable  ot 
detecting  low  molecular  weight  protein  (sea 
Appendix  m).  Determlimtlon  of  urine  cad- 
mium levels  Is  also  recommended. 

(b)  Periodic  examlnattiMia  shall  also  be 
made  available,  except  tor  tirlne  protein 
determinations,  which  aball  be  made  avail- 
able  every   4  months,    these   examinations 


every  4  months)  pulmonary  function  tests 
(PVC  and  PEV  1).  and  blood  presc;ure.  Chest 
radiographs  shall  be  taken  If  Judged  nece>- 
.-.iry  by  the  responsible  physician 

In  addition,  blood  analysis,  palpatio"^  of 
t;:e  prostate  in  male  workers  over  40  years 
old.  and  raonitoring  of  urine  cadmium  con- 
centrations are  also  recommended.  If  the 
concentration  of  cadmium  in  the  urine  rise^ 
above  10  laig  liter,  an  investigation  of  tiie 
cause,  such  as  environmental  exposure;, 
persjual  and  industrial  hygiene  practices, 
and  nonoccupational  exposure,  should  be 
conducted. 

Reasse.=;.'>nient  of  occupational  expasiire. 
work  pract ices,  and  personal  habits  shall  be 
undertaken  if  FVC  or  FEV  1  becomes  re- 
duced 15  percent  or  more  or  the  ratio  FEV 
1  PVC  is  reduced  10  percent  or  more  than 
would  be  expected  from  the  age  and  smoking 
habits  of  the  person  examined,  if  persistent 
symptoms  of  respiratory  tract  disease  de- 
velop, if  there  are  frequent  upper  or  lower 
respiratory  Infections,  or  if  persistent  pro- 
teinuia  or  other  abnormal  laboratory  or 
clinical  findings  relatable  to  cadmium 
toxicity  develop. 

Smokers  should  be  counseled  on  their  pos- 
sibly increased  risk  of  chronic  respiratory 
disease. 

(c)  At  termination  of  or  transfer  from  em- 
ployment involving  occupational  exposure  to 
cadmium,  a  comprehensive  examination  in- 
cluding the  components  of  (a)  above  shall 
be  offered. 

(d)  Pertinent  medical  records  shall  be  re- 
tained for  20  years  after  the  last  occupa- 
tional exposure  to  cadmium.  These  records 
shall  be  made  avaUable  to  the  designated 
medical  representatives  of  the  Secretary  of 
Labor,  of  the  Secretary  of  Health.  Education, 
and  Welfare,  of  the  employer,  and  of  the  em- 
ployee or  former  employee. 

Sec.  3  Labeling  and  Posting — (a)  Con- 
tainers. Shipping  and  storage  containers  or 
package  containing  cadmliun  or  cadmium 
compounds   shall   bear   the   following  label: 

DANGER! 

CONTAINS 1 


POISONOUS  FUMES  MAY  BE 
FORMED  ON  HEATING 

H.^nMFUL    IP   INHALED    OR    SWALLOWED 

.AVOID  CONTACT  WITH  SKIN. 
EYES,  AND  CLOTHING 

WASH  H.\NDS  THOROUGHLY  AFTER 
HANDLING 

Avoid  breathing  fume,  dust  or  mist 

Keep  container  closed 

Use  only  with  adequate  ventilation 

( b )  Work  areas 

Locations  or  areas  where  cadmium  dust 
or  fumes  are  likely  to  be  generated  shall  be 
designated  with  clearly  visible  warning  signs 
as  shown  below: 

DANGER! 

CADMIUM   (Cd) 

Cadmium  Pume  (or  Dust)   Areas 

Authorized  Personnel  Only 

Breathing  Pume  (or  Dust)  May  Cause 
Immediate  or  Delayed  Injtiry 

NoiSmokizis 

Respirators   Ar»  Located   • 

1  Complete    by    Inserting    "cadmium"    or 
5  Give  location  of  respirators. 
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This  sign  shall  be  printed  In  English  and 
In  the  predominant  language  of  non-Engliah- 
speaklng  workers.  All  employees  shall  be 
trained  and  Informed  of  the  hasarda  and 
the  hazardous  areas.  All  illiterate  workers 
shall  receive  special  attention. 

Sec.  4.  Personal  Protective  Equipment. 
Engineering  controls  shall  be  used  if  needed 
to  maintain  airborne  cadmium  concentra- 
tions at  or  below  the  limits  recommended  In 
Section  1.  Compliance  with  these  workplace 
environmental  limits  by  the  use  of  respira- 
tors is  permitted  only  during  emergencies. 
When  use  of  a  respirator  Is  permitted,  it 
shall  be  selected  and  used  in  accordance 
with  the  following  requirements : 

(a)  For  the  purpose  of  determining  the 
type  of  respirator  to  be  used,  the  employer 
shall  measure  the  concentrations  of  cadinium 
in  the  workplace  Initially  and  thereafter 
whenever  control,  process,  operation,  work- 
site, or  climate  changes  occur  that  are  likely 
to  Increase  the  concentration  of  airborne 
cadmium. 

(b)  The  employer  shall  ensure  that  no 
worker  is  exposed  to  cadmium  In  excess  of 
the  recommended  limits  because  of  improper 
respirator  selection,  fit,  vuse,  or  maintenance. 

(c)  A  respiratory  protection  program  meet- 
ing the  requirements  of  29  CFR  1910.134, 
which  incoriKjrates  the  American  National 
Standard  Practices  for  Respiratory  Protec- 
tion, Z88.2-1969,  shall  be  established  and 
enforced  by  the  employer. 

(d)  The  employer  shall  provide  respirators 
in  accordance  with  Table  I-l  and  shall  en- 
sure that  employees  use  the  respirators  pro- 
vided In  a  proper  manner  when  wearing  of 
respirators  is  required. 

(e)  Respirators  selected  from  those  de- 
scribed In  Table  I-l  shall  be  those  approved 
under  the  provisions  of  30  CFR  Part  11. 

(f)  The  employer  shall  ensure  that  em- 
ployees are  properly  Instructed  In  the  use 
of  respirators  assigned  to  their  use  and  on 
how  to  test  for  leakage,  proper  fit,  and 
pr(q>er  operations. 

(g)  Respirators  specified  In  Table  I-l  for 
use  In  atmospheres  of  higher  concentrations 
of  airborne  cadmium  may  be  used  in  atmos- 
pheres of  lower  cadmium  concentratlbns. 

(h)  The  employer  shall  establish  and  con- 
duct a  program  of  cleaning,  sanitizing,  In- 
specting, maintaining,  repairing,  and  stortog 
of  respirators,  to  ensure  that  employees  are 
provided  with  clean  respirators  that  are  in 
good  operating  condition. 

(1)  The  employer  shall  periodically  moni- 
tor the  use  of  respirators  to  ensure  that 
the  pr<H)er  type  of  respirator  is  worn,  to 
evaluate  Uie  effectiveness  of  the  respiratory 
protection  program,  and  to  eliminate  any 
deficiencies  in  use  and  care  of  resplratorB. 

Tahlr  II.      11'  ."iiirtitiir  xrlc'tiOH  fjiii'h' 

Air 
concentrations  Respirator  type 

Ijess     than     or      .  l )   Half -mask     respirator 
equal    to    0.4  with  high  efficiency  fll- 

mg/m».  ter(8). 

i2)  Type  C  demand  type 
(negative  pressure)  sup- 
plied air  respirator  with 
half-mask  faceplece. 

(1)  Pull  faceplece  respi- 
rator with  high  efficiency 
fUter(s). 

(2)  Type  C  demand  type 
(negative  pressure)  sup- 
plied air  respirator  with 
full  faceplece. 

(3)  Stif -contained  breath- 
ing apparatus  with  fuU 
faceplece  in  demand 
mode  (negative  pres- 
sure). 


Less  than 
equal  to 
nig,<'m'. 


ot- 

2.0 


Air 
eoneentrmtlomt  Rtspirator  type 

Xieas  than  or  (1)  Powered  air-purify  lug 
equal  to  40  (positive  pressure)  res- 
mg/m*.  pirator   with   high   effi- 

ciency filters. 
(3)   Type     C     contln\iou6 
flow   (positive  pressure) 
supplied  air  respirator. 
40     mg/m'     or      (1)   Combination  supplied 
greater         or         air  respirator,  pressure- 
unknown,  demand  type,  with  aux- 
iliary self-contained  air 
supply. 
1 2)  Self-contained  breath- 
ing appaiiat\is  with  full 
faceplece      In      positive 
pressure  mode 

Sec.  5  Inform  Employees  o/  Haz^itds  from 
Cadmium. — (a)  Workers  Initially  assigned 
or  reassigned  to  jobs  Involving  occupational 
exposure  to  cadmium  shall  be  Informed  of 
the  hazards,  symptoms  of  overexposure  (in- 
cluding information  on  the  characteristics 
of  onset  and  stages  of  illness),  appropriate 
procedures  to  be  taken  in  the  event  of  an 
emergency,  and  precautions  to  ensure  safe 
use  and  to  minimize  exposure.  They  shall 
be  advised  of  the  availability  of  relevant  in- 
formation, Including  that  prescribed  in  (c) 
below.  This  Information  shall  be  accessible  to 
each  worker  occupationally  exposed  t-<?  cad- 
mium. 

(b)  A  continuing  education  program,  con- 
ducted by  a  person  or  persons  qualified  by 
experience  or  special  training,  shall  be  In- 
stituted to  ensure  that  all  workers  have  cur- 
rent knowledge  of  Job  hazards,  proper  main- 
tenance procedures  and  cleanup  methods, 
and  that  they  know  how  to  use  respirators 
correctly.  It  shall  Include  a  description  of 
the  general  nature  of  the  medical  surveillance 
procedures  and  why  It  is  advantageous  to 
the  worker  to  undergo  these  examinations. 

(c)  Required  information  shall  be  record- 
ed on  a  "Material  Safety  Data  Sheet"  as 
specified  in  Appendix  IV  or  on  any  other 
form  approved  for  the  purpose  by  the  Oc- 
cupational Safety  and  Health  Administra- 
tion, U.S.  Department  of  Labor. 

Sec.  6  Work  Practices — (a)  Exhaust  Sys- 
tems. Operations  creating  workplace  expos- 
ure to  cadmium  shall  be  enclosed  to  the 
maximum  extent  practicable  and  be  pro- 
vided with  local  exhaust  ventilation  unless 
appropriate  air  sampling  and  analysis  have 
demonstrated  that  concentrations  are  at  or 
below  the  environmental  limits.  Methods 
other  than  enclosiire  and  ventilation  for 
meeting  exposure  limits  to  cadmium  may 
be  used  if  they  bring  concentrations  in 
workplace  air  to  or  below  the  environmental 
limits.  Effluent  air  shall  be  cleaned  to  meet 
any  emission  standards  that  may  become 
promulgated.  Air  from  the  exha\ist  ventila- 
tion system  shall  not  be  recirculated  into 
the  v-orkplace. 

Enclosures,  exhaust  hoods,  and  ductwork 
shall  be  kept  In  good  repair  so  that  design 
airflows  are  maintained.  Airflow  shall  be 
measured  at  each  hood  at  least  semiannually 
and  preferably  monthly.  Continuous  airflow 
indicators  are  reconunended,  such  as  water 
or  oil  manometers  properly  mounted  at  the 
Juncture  of  fume  hood  and  dust  throat 
(marked  to  indicate  acceptable  airflow).  A 
log  showing  design  airflow  and  results  of 
semianntial  Inspections  shall  be  kept. 

(b)  Welding,  Brazing,  and  Thermal  Cut- 
ting. Welding,  brazing,  or  thermal  cutting  of 
material  containing  cadmium  shall  be  per- 
formed using  local  exhaust  ventilation  dem- 
onstrated by  air  sampling  and  analysis  to 
keep  cadmium  concentrations  within  the 
limits  of  Section  1.  For  single  operations 
where  local  exhaust  ventilation  is  not  avail- 


able, where  air  sampling  has  not  been  per- 
formed, or  where  air  sampling  has  demon- 
strated a  likelihood  of  overexposure  to  cad- 
mium fume  M'  dust,  respirators  shall  be 
provided  and  worn  as  specified  in  Section  4 
Where  molten  cadmlugi  Is  used  or  formed, 
temperatures  should  be  kept  as  low  aa  possi- 
ble consistent  with  the  requirements  of  the 
operation  to  prevent  excessive  fiune  genera- 
tion. Additions  of  cadmium  should  be  made 
in  the  manner  generating  the  least  fume. 
Wherever  possible  this  should  be  accom- 
plished by  automatic  controls,  with  recording 
"{  temf>erature  and  use  of  alamxs  or  indica- 
tors for  higher  temperature. 

(c)  Emergency  Procedures.  Emergency  pro- 
cedures shall  be  established  for  any  event 
which  may  result  in  substantial  release  of 
airborne  cadmium.  Such  procedures  shall  In- 
clude provision  for  appropriate  resplratiir.'! 
as  specified  In  Section  4. 

Specific  emergency  procedures  shall  be  de- 
signed for  fires,  to  protect  both  in-plant 
WLTkers  and  firefighters. 

(d)  Work  Clothing.  Workers  shall  wear 
work  clothing  consisting  at  the  least  of  hat, 
shirt,  or  blouse,  pants  or  skirt,  and  shoes 
Work  clothing  and  street  clothing  shall  be 
exchanged  at  the  beginning  and  the  end  oi 
each  workday,  so  that  work  clothing  will  not 
be  worn  outside  the  workplace.  The  employer 
shall  provide  for  prefer  laundry  of  clothing 
and  shall  instruct  launderers  on  procedure? 
to  be  taken  to  avoid  Inhalation  of  cadmium - 
containing  dtists. 

Sec.  7  Sanitation  Practices. —  lai  When 
there  is  cadmium-containing  dust,  cleaning 
shoxild  be  performed  by  vacuum  pickup  oi 
wet  mopping.  No  dry  sweeping  or  blowing 
shall  be  permitted. 

(b)  Emphasis  shall  be  placed  upon  pnnnpt 
cleanup  of  spills,  repair  of  equipment  aud 
leaks,  proper  storage  of  materials,  and  col- 
lection of  cadmium-containing  dust. 

(c)  Cadmlum-contalnlng  and  cadnuuni- 
plated  metal  parts  should  be  kept  separate 
from  parts  not  containing  cadmium  and 
marked  appropriately  so  that  accidental  ex- 
posures resulting  from  welding  and  cutting 
will  not  occur. 

(d)  Facilities  shall  be  maintained  to  pro- 
tect foodstuffs  and  food  consumption  areas 
from  contamination  by  materials  containing 
cadmium.  Pood  storage,  handling,  and  con- 
sumption shaUbe  sep>arat«  from  cadmium 
work  areas.  SmoRng^^r  carrying  uncovered 
tobacco  or  tobacco  products  In  cadmitim 
work  areas  8h*ii-b«.£r2)Ublted. 

(e)  Adeqpate  handwashing  and  shower  fa- 
cilities shall  be  provided.  Workers  shall  wash 
their  hands  before  eating  or  before  using 
tobacco  to  prevent  their  absorbing  additional 
amounts  of  cadmium  compounds. 

Sec.  8  Monitoring  and  Recordkeeping 
Workers  are  not  considered  to  be  occupa- 
tionally exposed  to  cadmium  if  environmen- 
tal concentrations,  as  determined  on  vbe 
bs^ls  of  an  industrial  hygiene  survey  to  be 
performed  within  90  days  of  the  promuli;a- 
tlon  of  a  standard,  do  not  exceed  the  action 
level,  i.e.,  half  the  recommended  TWA  en- 
vironmental limit,  or  if  there  is  no  operation 
storage,  or  handling  or  csidmium  in  any  form 
or  contamination  of  workplace  air  by  cad- 
mium from  other  sources.  These  industrial 
hygiene  surveys  shall  be  repeated  at  least 
every  3  years  and  within  80  days  after  any 
process  or  operating  change  likely  to  result 
in  increases  ot  airborne  concentrations  of 
cadmium.  Records  of  these  surveys,  including 
the  basis  for  concluding  that  airlMrne  con- 
centrations of  cadmium  are  at  or  below  the 
action  level,  ahall  be  maintained  until  the 
next  suj^ey  has  been  completed. 

The  following  requirements  apply  to  oc- 
ctipational  exposure  to  cadmium,  ie,  to  work- 
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pUce  where  the  acUoa  level  Is  exceedeil. 

(a)  Personal  monitoring.  A  progrun  of 
breathing  zone  or  personjU  monitoring  shall 
be  Instituted  to  Identify  and  measure  the 
exposure  of  all  employees  occupationally  ez- 
pa:-«d  to  cadmium.  This  sampling  and  analy- 
sl54  shall  be  conducted  every  8  months  on  at 
least  25  percent  of  the  workers  so  that  each 
•.worker's  exposure  is  measured  at  least  every 
year;  this  frequeucy  and  fraction  of  em- 
p.oyeeo  sampled  may  be  different  if  so  di- 
rected by  a  professional  industrial  hyglenist. 
Sufficient  numbers  of  samples  shall  be  col- 
let-ted  and  analyzed  to  permit  construction 
of  valid  estimates  of  the  TWA  and  celling 
concentration  exposures  of  workers  during 
each  workshift;  the  number  of  TWA  and  ceil- 
ing concentration  determinations  for  an 
operation  shall  be  based  on  such  factors  as 
mobility  and  Job  functions  of  workers  in 
that  operation  If  montorlng  of  any  worker 
shows  exposure  in  excess  of  either  recom- 
mended environmental  limit,  additional 
monitoring  shall  be  promptly  Initiated.  If 
confirmed,  control  procedures  shall  be  ;:i- 
stitiited  as  soon  a.s  possible;  these  m»v  pre- 
cede and  obviate  confirmatory  monitoring 
If  the  employer  desires.  Affected  employers 
shall  be  advised  that  exposures  have  been 
excessive  and  be  notified  of  the  control  pro- 
cedures being  implement«d.  Monitoring  of 
these  employees'  exposure  shall  be  conducted 
At  least  as  ofter  as  every  30  davs  and  shall 
continue  until  successive  samplings  at  least 
a  week  apart  confirm  that  expo-sure  no  longer 
exceeds  recommended  limits.  Normal  moni- 
toring mav  then  b?  resumed. 

(b)  Recordkfepxng.  Environmental  mo:  i- 
tortng  records  shall  be  maiuta.ned  tor  at 
least  i!0  years  These  records  shall  K.cUule 
metliodsof  sampling  and  analysis  used,  type.s 
of  respiratory  protection  used,  and  TWA  and/' 
ceiling  concentrations  found  Each  employe^ 
shall  be  able  to  obt.iin  information  on  lij! 
oiwn  environmental  exposures  Environmen 
tal  records  shall  be  made  available  to  desii» 
nated  representative^,  of  t^e  Se.'retarv"  of 
lAbor  and  of  the  Secretary  of  Health.  Edu- 
cation and  Welfare 

Pertinent  medical  record.-;  .si  all  be  retained 
for  20  years  after  the  l-iot  ocf;patlonal  ex- 
poaure  to  cadmium.  Records  of  environmen- 
tal exposures  applicable  to  an  employee 
should  be  Included  In  the  employee  s  medical 
records.  These  medical  records  shall  be  made 
available  to  the  designated  mf>dical  repre- 
sentatives of  the  Secretary  ol  Labor,  of  tiie 
Secretary  of  Health.  Education  and  Welfare, 
o<  the  employer,  and  of  the  employee  or  for- 
mer employee. 
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Occupational  Safety  and  Health 
Administration 

IV-77-11 

RICHMOND  ENGINEERING   COMPANY, 
INC. 

Application  for  Variance  and  Interim 
Order;  Grant  of  Interim  Order 

I.  Notice  O.I  application  Notice  i.s 
hereby  given  that  RECO  Constructors, 
Inc..  Box  25189.  7th  ti  Hospital  Streets. 
Richmond.  Virginia  23260  has  made  ap- 
plication pursuant  to  section  6(d>  of  the 
Occupational  Safety  and  Health  Act  of 
1970  '84  Stat.  1596;  29  U.S.C.  655  >  and 
29  CFR  1905.11  for  a  variance  and  in- 
terim order,  pending  a  decision  on  the 
application  for  a  variance,  from  the 
standards  prescrilied  to  2»  CKR  1926.451 
(a»  (4>.  <5K  and  QO)  dealing  with 
scaffolds. 


The  place  of  employment  affected  by 
the  appllcattoD  Is  as  follows: 

Richmond  Engineering  Company,  Inc..  7tb  & 
Hoepital  Streets,  Richmond,  Virginia  23260. 

The  apidicant  certifies  that  employees 
who  would  be  affected  by  the  variance 
have  been  notified  of  the  application  by 
giving  a  copy  of  it  to  their  authorized 
employee  representative,  and  by  posting 
a  copy  at  all  places  where  notices  to  em- 
ployees are  normally  posted.  Employees 
have  also  been  informed  of  tlieir  right  to 
petition  the  Assistant  Secret  a  r.v  for  a 
iiearing. 

Regarding  the  merits  of  the  appiict:- 
tion,  the  applicant  contends  that  it  is 
providing  a  place  of  employment  a.s  safe 
as  that  required  by  5  1926.451' a i  i4'. 
<5).  and  (10).  Section  1926.4,31'ai  i4' 
and  ;  5  >  read  as  follows : 

(4)  Guardrails  and  toeboards  s.liall  l>e  in- 
stalled on  all  open  sides  and  ends  of  plat- 
forms more  than  10  feet  atwve  the  ground 
or  floor,  except  needle  beams  scaffolding  and 
floats  (sec  paragraphs  ip)  and  (w)  of  this 
section).  Scaffolds  4  to  10  feet  in  height 
having  a  minimum  horizontal  dimension  in 
either  direction  of  less  than  45  inches,  shall 
have  standard  guardrails  installed  on  all 
open  sides  and  ends  of  the  platform. 

(5)  Guardrails  shall  be  2  x  4  inches,  or  the 
equivalent,  approximately  42  Inches  high, 
with  a  midrail.  when  required.  Supports 
shall  be  at  intervals  not  to  exceed  8  feet 
Toeboards  shall  be  a  miaiinu-.n  r.;'  4  m.  hes  u: 
height. 

-  The  applicant  states  tliat  it;  bu.sine.s.'; 
is  of  a  specialized  nature  involving  steel 
plate  erectionb  y  members  of  the  boiler - 
maker's  trade. 

The  applicant  contCiids  :hat  tl.e  scat- 
folds  used  in  building  tanks  are  mobile 
and  are  frequently  raised  as  are  the  ta-.k 
."sections,  in  order  to  position  the  next  set 
of  steel  plates.  The  scaffolds  used  do  not 
have  toeboards  because  tools  are  placed 
in  well  designed  "loose  tool'  containers 
provided  for  tliat  purpose.  In  addition, 
the  applicant  proposes  to  rope  off  the 
area  directly  below  and  in  close  pro.ximity 
to  the  scaffold  and  to  permit  only  those 
employees,  and  tools  currently  being  used 
by  them,  on  the  scaffolds.  As  a  further 
precaution,  a  taut  wire  is  installed  mid- 
way between  the  innermost  plank  face  of 
the  scaffold  platform  and  the  tank  face. 
The  applicant  states  that  because  the 
scaffolds  must  be  moved  frequently,  it 
would  be  more  hazardous  to  constantly 
remove  and  replace  toeboards. 

The  applicant  also  proposes  to  place 
guardrail  supports  at  10'6"  intervals  in 
lieu  of  the  8'  requirement  of  5  1926.451 
fa)(5>.  This  would  allow  consistet.t 
bracket  spacing  since  the  applicant  fur- 
ther desires  to  use  10'6"  spans  for  its 
scaffold  planking  although  §  1926.451ia' 
(161  allows  a  maximum  span  of  10'.  The 
plaaks  proposed  to  be  used  are  rough 
full -dimensioned  2"  x  12"  x  V2'  i>lank.s 
of  Douglas  Pir  or  Southern  YelloA-  Pme 
of  select  structural  grade.  The  Douglas 
Pir  has  a  fiber  stress  of  1,900  and  a  modu- 
lus of  elasticity  of  1,900,000,  while  the 
Southern  Yellow  Pine  has  a  2.500  fiber 
stress  and  sb:^=modulus  of  elasticity  of 
2.000.000.  The  applicant  contends  that 


the  scaffolds  he  is  using  are  safe,  even 
Uiough  the  ^an  is  one-half  foot  longer 
than  the  maximum  length  allowed,  be- 
cause of  the  increased  strength  of  the 
wood. 

A  copy  of  the  application  will  be  made 
available  for  inspection  and  copying 
upon  request  at  tiie  Office  of  Variance 
Determination,  U.S.  Department  of 
Labor.  Room  N-3668,  200  Constitution 
Avenue.  NW..  Washington,  D.C.  20210, 
find  at  the  following  Regional  and  Area 
Offices : 

vs.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration.  Gate- 
way Building — Suite  15220,  3535  Market 
Street.    Philadelphia.    Pennsylvania    19104. 

C  S.  Department  of  Labor,  Oocupational 
Safety  and  Health  Administration,  Federal 
Builduig  (P.O.  Bo.x  10186)  Boom  8018.  400 
North     8th     Street.     Richmond.     Virginia 

1     23240. 

All  interested  persons,  including  em- 
ployers and  employees  who  believe  they 
•would  be  affected  by  the  grant  or  denial 
of  the  application  for  variance  are  in- 
vited to  submit  w^^tten  data,  views,  and 
arguments  relating  to  the  pertinent  ap- 
plication no  later  than  February  28. 
1977.  In  addition,  employers  and  em- 
ployees who  believe  they  would  be  af- 
fected by  a  gi-ant  or  denial  of  the  variance 
may  reque=;t  a  hearing  on  the  application 
no  later  thrai  February  28.  1977,  in  con- 
formance with  the  requirements  of  29 
CFR  1905.15.  Submission  of  written  com- 
ments and  requests  for  a  hearing  should 
i)e  in  quadruplicate,  and  must  be  ad- 
dressed to  the  Office  of  Variance  Deter- 
mination at  the  above  address. 

II.  Interim  Order.  It  appears  from  the 
application  for  variance  and  interim 
order  that  the  proposed  scaffolding  de- 
scribed in  the  application,  with  certain 
variations,  will  provide  a  place  of  em- 
i.'loyment  as  safe  as  tliose  which  would 
prevail  if  the  applicant  were  to  comply 
lully  with  29  CFR  1926.451  la)  (4>.  (5), 
and  (10 1.  It  further  appears  that  an 
interim  oi-der  is  necessary,  pending  a 
decision  on  the  application,  in  order  to 
prevent  undue  harciship  to  the  applicant 
and  its  employees.  Therefore,  it  is.  or- 
dered, pursuant  to  section  6<.di  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  and  29  CPR  1905.1Hc>.  that  the 
Riclunond  Engineering  Company.  Inc.. 
be,  and  is  hereby  authorized  to  use  scaf- 
folds in  accordance  with  the  following 
conditions,  in  lieu  ci  complving  with  the 
toeboard  and  span  requirements  in 
§  1926.451* at    (4>,   (5',  and   rw  : 

la)  The  applicant's  loose  tools  and 
equipment  shall  be  kept  in  well-designed 
tool  containers.  This  does  not  include 
fltup  bars,  key  plates,  key  channels,  or 
long  handled  maul  which  may  be  placed 
on  the  scaffold  plank  during  the  time 
they  are  required  for  w  ork.  The  loose  tool 
containers  shall  be  secured  to  prevent 
their  upset  or  dislodgment  from  the  scaf- 
fold area.  ^ 

(b)  Aieas  beneath  and  far  enough 
away  from  the  base  of  the  scaffold  to 
contain  anything  that  falls  from  above 
shall  be  roped  off  and  posted  with  clearly 
visible  signs  stating:  "Danger  Overhead 
Work." 

r 
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(c)  "Hie  swce  between  the  innermost 
edge  of  iht  Bcaff<dd  platform  and  tte 
curved  plate  structure  of  the  tank  shell 
shall  not  exceed  12"  without  protective 
measures.  A  taut  wire  rope  supported  on 
scaffold  brackets  at  plank  level  may  be 
used  to  divide  any  spsice  exceeding  12" 
in  lieu  of  using  a  guardrail  or  tie-off 
system. 

id  I  Not  more  than  three  employees 
sliall  be  working  on  a  10'6"  span  of  scaf- 
fold planking  at  any  time. 

(e»  The  maximum  distance  between 
brackets  to  which  scaffolding  and  guard- 
rail supports  are  attached  shall  be  10'6". 
These  brackets  shall  be  welded  to  the 
steel  plates. 

(f)  Scaffold  planks  of  rough  full -di- 
mensioned 2"X12"X12'  Douglas  Pir  or 
Southern  Yellow  Pine  of  select  structural 
grade  or  equivalent  planking  shall  be 
used.  Hie  Douglas  Fir  shall  hare  at  least 
a  1.900  fiber  sb-ess  and  1,900.000  modulus 
of  elasticity,  while  the  Yellow  Pine  shall 
have  at  least  2,500  fiber  stress  and 
2.000,000  modulus  of  dastlcity.  Ttvcee 
planks  with  full  thickness  2"X10"X12' 
dimensions  may  be  used  in  lieu  of  two 
2"X12"xl2'  planks  provided  that  they 
are  clamped  or  bonded  together  at  the 
midpoint  of  the  span,  in  order  to  spread 
the  weight  of  the  employees. 

(g)  All  planking  shall  be  secured  from 
movement  or  overl^^^ped  in  accordance 
with  §  1926.451(a>(12). 

(h)  Guardrails  shall  be  constructed  of 
taut  wire  rope,  and  shall  be  supported  by 
angle  irons  attached  to  brackets  welded 
to  the  steel  plates.  These  guardrails 
shall  be  at  least  <tf  equivalent  strength, 
stability  and  height  as  those  required  for 
the  8  foot  span  of  2"  x  4"  wood  rails  by 
29  CFR  1926.451(a)(5).  Guardrail  sup- 
ports shall  be  located  at  no  greater  than 
10'6"  intervals. 

Richmond  Engineering  C(Mnpany,  Inc.. 
shall  give  notice  of  this  Interim  order  to 
employees  affected  thereby,  by  the  same 
means  required  to  be  used  to  inform  them 
of  the  application  for  a  variance. 

Effective  date:  This  interim  order  shall 
be  effective  as  of  January  28,  1977,  and 
shall  remain  in  effect  until  a  decision  Is 
rendered  on  t^e  application  f<H-  variance. 

Signed  at  Washington.  D.C,  this  19th 
day  of  January  1977. 

B.  M.  CONCKLIN. 

Deputy  Assistant 
Secretary  of  Labor. 

[FR  Doc  77-2826  Piled  1-27-77:8:45  am] 


Pension  and  Welfare  Benefit  Programs 
Office 

ADVISORY  COUNCIL  ON   EMPLOYEE 
WELFARE  AND  PENSION  BENEnT  PLANS 

Canceliation  of  Meeting 

Through  Notice  published  on  Janu- 
ary 18,  1977  (Fkoesal  Rccktkr,  VoL  42, 
No.  12  42  FR  3364)  it  was  announced  that 
pursuant  to  section  512  of  the  Employee 
Retlremoit  Income  Security  Act  of  1974 
(29  UJ3.C.  1142)  the  January  11,  1977 
meeting  of  the  Advisory  Council  on  Em- 


ployee Welfare  and  Pensiim  Benefit  Flam 
will  reconvoie  at  9  a^n.  on  Mdar.  VW>- 
niary  4,  1977,  In  the  Vtdenl  BaHioain 
NcMTth.  QuaUty  Inn— Ci4>itol  Hill.  415 
New  Jersey  Avenue.  NW.  Washington. 
D.C. 

Notice  is  hereby  given  that  the  above 
meeting  is  cancelled. 

Signed  at  Washington,  D.C.  this  24th 
day  of  January  1977. 

William  .J^XThadwick. 

Admtntstrafor  of  Pension 

and  Welfare  Benefit  Programs. 

|FR  Doc  77,-2779  Piled  1-25-77;  11 ;  17  am] 


Office  of  the  Secretary 

(TA-W-13721 

BERN   INDUSTRIES,   INC. 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  result  of 
TA-W-1372:  investigation  regarding  cer- 
tification of  eligibility  to  apply  f<M-  worker 
adjustment  assistfuice  as  prescri];>ed  in 
section  222  of  the  Act 

The  investigation  was  initiated  on  De- 
cember 1,  1976  in  response  to  a  worker 
petition  received  on  Decanber  1.  1976 
which  was  filed  by  the  United  Steelwork- 
ers  of  America  <»  bdialf  of  workers  and 
former  workers  producing  ste^,  alloy, 
copper,  and  brass  fittings  valves,  cou- 
plings, flanges,  etc.  at  the  Brooklyn,  New 
York  plant  of  Bern  Industries,  Inc. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Janu- 
ary 4,  1977  (42  FR  870) .  No  public  hear- 
ing was  requested  and  none  was  held. 

The  information  up>on  which  ttie  de- 
termination was  made  was  obtained  i>rin- 
cipally  frtMn  ofScials  of  Bern  Industries, 
Inc.  and  United  Steelworkers  (rf  America. 

In  order  to  make  an  aflBrmative  deter- 
mination and  issue  a  certiflcaticm  of 
eligibility  to  apply  for  adjustment  assist- 
ance, each  erf  the  groutT  ^IglbUity  re- 
quirem^its  of  section  222  of  the  Trad* 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  such  workers'  linn,  or 
an  appropriate  subdlrlslon  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  in  Increased 
quantities  either  actual  or  relative  to  domes- 
tic production;  and 

(4)  That  such  increased  Imports  have  con- 
tributed Importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  im- 
portantly" means  a  cause  which  Is  Important 
but  not  necessarily  more  Important  than 
any  other  cause. 

Without  regard  to  whether  any  other 
criteria  have  been  met,  criterion  (1)  has 
not  been  met. 


The  Brooklyn,  New  York  plant  of  Bern 
Industries,  Inc.  produces  CHily  small 
brackets  fabricated  from  iron  and  steel. 

Evidence  developed  In  the  Depart- 
ment's investigation  reveals  that  no  in- 
v(^untary  s^>aratl(xis  occurred  at  the 
plant  from  November  1,  1975,  one  year 
prior  to  the  signature  date  ol  the  peti- 
tion, to  the  present. 

Conclusion.  After  careful  review  of  the 
facts  obtained  in  the  investlgartk>a.  I 
conclude  that  employees  at  the  Bnx^- 
lyn.  New  York  plant  of  Bern  Industries. 
Inc.  have  not  become  totally  or  parUally 
separated  as  required  in  section  222  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  17th 
day  of  January  1977. 

James  P.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 

|FB  Doc. 77-2836  FUed  1-27-77; 8:45  am] 


(TA-W-141T1 

BROWN  SHOE  CO. 

Revised  Certiflcatian  Regarding  EUgibitity 
To  Apply  for  Worlier  Adiustment  Assist- 
ance 

In  accordance  with  section  223  (d)  of 
the  Trade  Act  of  1974,  the  Department  o( 
LAbor  hu-ein  presents  the  results  of  TA- 
W-141T:  investigation  regarding  tennl- 
natlon  of  certiflcaticn  of  eligibility  to  ap- 
ply for  worko'  adjustment  assistance  as 
prescribed  in  section  223(d)  of  the  Act 

On  November  12,  1975,  workers  pro- 
ducing women's  shoes  at  the  Owensvllle, 
Missouri  plant  of  the  Brown  Shoe  Com- 
pany were  certified  as  digible  to  apply  for 
trade  adjustment  assistance.  The  Notice 
of  Determlnatkm  was  published  In  the 
Federal  Register  on  November  26,  1976 
(40  FR  54889-54890) . 

The  Investigation  regarding  termina- 
tion of  certification  was  initiated  on  July 
28,  1976  to  determine  whether  the  group 
of  workers  specified  above  cMitinue  to 
meet  the  group  eligibility  requirements 
(rf  section  222  of  the  Act  l^e  Notice  of 
Investigation  was  published  in  the  Tmn- 
eral  Registei  (41  FR  33594)  on  Augiist 
10. 1976.  No  public  hearing  was  requested 
and  none  was  held. 

During  the  course  Vrf  the  Investlgatian. 
information  was  obtained  from  ofBclals 
of  the  Brown  Shoe  Company,  industry 
analysts,  and  Department  files. 

In  order  to  make  an  affirmative  de- 
terminaticm  and  Issue  a  certification  of 
eligibility  to  apply  for  adjustmioit  assist- 
ance, each  of  the  group  eUg&lllty  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  the  workos'  firm,  or 
an  appropriate  subdivision  thereof,  hava  be- 
come totally  or  partlaUy  separated,  or  ara 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
suoh  firm  or  subdlrtaioa  Iiava  daerMMSd 
absolutely: 

(3)  That  articles  like  or  directly  compett- 
tive  with   those  produced   \rj  tba  firm  ar 
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•ubdivtolon  are  being  Imported  in  Increased 
quantities,  either  actual  or  relative  to  domes- 
tic production;  and 

(4)  That  such  Increased  Imports  have  con- 
tributed Importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  in  salee 
or  production.  The  term  "contributed  im- 
portantly" means  a  cause  which  Is  Important 
but  not  necessarily  more  important  than  any 
iiiher  cause. 

"Whenever  it  becomes  evident  that  any 
of  the  above  criteria  are  no  longer  met, 
the  certification  as  issued  must  be  re- 
vised to  Include  a  termination  date.  The 
termination  date  would  apply  only  with 
respect  to  total  or  partial  separations 
occurring  after  this  date  as  specified  in 
the  revised  certification. 

Without  regard  to  whether  the  other 
criteria  are  satisfied,  the  Investigation 
reveals  that  the  first  and  second  criteria 
are  no  longer  met  with  respect  to  workers 
at  the  Owensvllle,  Missouri  plant  of  the 
Brown  Shoe  Company. 

Sioniflcant  Tot«l  or  Partial  Separa- 
tions. Subsequent  to  the  November  12, 
1975  finding,  the  average  number  of 
workers  employed  at  the  Owensvllle,  Mis- 
souri plant  of  the  Brown  Shoe  Company 
decreased  1  percent  from  1974  to  1975. 
Employment  increased  17  percent  in  the 
last  6  months  of  1975  compared  to  the 
like  period  of  1974,  and  22  percent  in  the 
first  nine  montlis  of  1976  compared  to 
the  like»eriod  of  1975.  Employment  in- 
creaseffm  the  first,  second,  and  the  third 
Quart^  of  1976,  29  percent,  39  percent, 
and  ISTJercent,  respectively,  compared 
to  the  same  quarters  of  1975. 

Sales  or  Prodjiction,  or  Both,  Have 
Decreased  Absolutely.  Subsequent  to  the 
November  12,  1975  finding,  sales  of 
women's  shoes  at  the  Owensvllle,  Mis- 
souri plant  of  the  Brown  Shoe  Company 
decreased  In  quantity  and  value,  15  per- 
cent and  10  percent,  respectively,  from 
1974  to  1975.  Sales  increased  in  quantity 
and  value,  21  percent  and  25  percent, 
respectively,  in  the  last  6  months  of  f975 
compared  to  the  like  period  of  1974. 
Sales  Increased  in  quantity  and  value, 
47  percent  and  56  percent,  re.spectlvely. 
In  the  first  nine  months  of  1976  compared 
to  the  like  period  of  1975.  Sales  Increased 
In  the  first,  second  and  third  quarters  of 
1976,  38  percent,  82  percent  and  55  per- 
cent, respectively,  compared  to  the  same 
quarters  in  1975. 

Subsequent  to  the  November  12,  1975 
finding,  production  of  women's  shoes  at 
the  Owensvllle,  Missouri  plant  of  the 
Brown  Shoe  Company  decreased  14  per- 
ceB*  In  quantity  from  1974  to  1975.  Pro- 
duction increased  21  percent  in  quantity 
in  the  last  6  months  of  1975  compared 
to  the  like  period  of  1974,  and  41  percent 
In  the  first  nine  months  of  1976  compared 
to  tiie  like  period  of  1975.  Production  in- 
creased In  the  first,  second  and  third 
quarters  of  1976,  44  percent,  67  percent 
and  39  percent,  respectively,  compared  to 
the  same  quarters  of  1975. 

Conclusion.  After  careful  review  of  the 
facts  obtained  in  the  investigation,  I  con- 
clude that  total  or  partial  separations 
of  workers  engaged  in  employment  re- 
lated to  the  production  of  women's  shoes 
at  the  Owensvllle,  Missouri  plant  of  the 


Broiwn  Shoe  Company  are  no  longer  at- 
tributable to  the  conditions  specified  m 
section  222  of  the  Trade  Act  of  1974.  In 
accordance  with  section  223(d)  of  the 
Act,  I  hereby  revise  the  certification  of 
November  12,  1975  to  read  as  follows: 

That  all  workers  of  the  Owensvllle,  Mis- 
souri plant  of  the  Brown  Shoe  Company  (TA- 
W-141)  who  became  or  will  become  totally 
or  partially  separated  on  or  aft«r  October  3, 
1974  and  before  January  31,  1977  be  certified 
eligible  to  apply  for  trade  adjustment  as- 
sistance under  Title  II,  Chapter  2  of  the 
Trade  Act  of  1974.  All  employees  who  became 
or  wUl  become  totally  or  partially  separated 
from  employment  after  January  31,  1977  are 
denied  certification  of  eligibility  to  apply  for 
adjustment  assistance. 

Signed  at  Washington.  DC.  t)iL-  17th 
day  of  January  1977. 

James  P  Tayloi., 
Director,  Office  of  Management, 
Advfiinistration  and  Planning. 

(Fit  Do.'  77  2S28  Piled  l-27-77:8-4fi  am] 


[TA-W-llM] 

DANA  CORP. 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for.  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1154:  investigation  regarding  certi- 
fication of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
Section  222  of  the  Act. 

Tlie  Investigation  was  initiated  on  Oc- 
tober 12,  1976  in  response  to  a  worker 
petition  received  on  October  12, 1976  filed 
by  Dnlted  Steelworkers  of  America  on 
behalf  of  workers  and  former  workers 
producing  automobile  and  light  truck 
frames,  heat  treated  truck  side  rails  and 
miscellaneous  stampings  and  weldments 
at  the  Reading  Plant,  Parrish  Division  of 
Dana  Corporation,  Reading,  Pennsyl- 
vania. 

The  notice  of  investigation  \va.s  pub- 
lished in  the  Federal  Register  on  Octo- 
ber 29,  1976  (41  PR  47620).  No  pubUc 
hearing  was  requested  and  none  was  held. 

Itie  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  officials  of  the  Dana 
Corporation  and  its  customers,  the  U.S. 
Depiartment  of  Commerce,  the  U.S.  In- 
ternational Trade  Commission,  industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  de- 
termination and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  such  workers'  firm,  or 
aui  appropriate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales,  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  thoee  produced  by  the  firm  or  sub- 


division are  being  imported  in  increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  Increased  Imports  have  con- 
tributed Importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  Im- 
portantly" means  a  cau.se  which  Is  Important 
but  not  necessarily  more  Important  than  any 
other  cause. 

The  investigation  revealed  that  with 
respect  to  those  workers  engaged  in  em- 
ployment related  to  the  production  of 
automobile  and  light  truck  frames,  the 
second  criterion  has  not  been  met  and 
with  respect  ttTthose  workers  engaged  in 
employment  related  to  the  production  of 
heat  treated  truck  side  rails,  tliat  the 
third  and  fourth  criteria  have  not  been 
met. 

Significant  Total  or  Partial  Separa- 
tions. Employment  of  production  workers 
decreased  27.8  percent  in  1974  compared 
with  1973,  decreased  10.2  percent  In  1975 
compared  with  1974  and  increased  6.1 
percent  in  the  first  three  quarters  of  1976 
compared  with  the  first  three  quarters  of 
1975.  Employment  of  salaried  workers 
increased  3.7  percent  In  1974  ccmipared 
with  1973  and  increased  19.3  percent  in 
1975  compared  with  1974. 

Sales  or  Production,  or  Both,  Have  De- 
creased Absolutely.  Production  of  heat 
treated  truck  side  rails  in  terms  of  quan- 
tity decreased  13.0  percent  in  1974  com- 
pared with  1973,  decreased  24.0  percent 
in  1975  compared  with  1974  and  increas- 
ed 20.6  percent  in  the  first  three  quarters 
of  1976  compared  with  the  first  three 
quarters  of  1975. 

Production  of  automobile  and  light 
truck  frames  in  terms  of  quantity  in- 
creased 2.1  percent  in  1975  compared 
with  1974  and  increased  54.7  percent  in 
the  first  three  quarters  of  1976  compared 
with  the  first  three  quarters  of  1975. 

Sales  of  automoble  and  light  truck 
frames  in  terms  of  quantity  Increased  2.3 
percent  in  1975  compared  to  1974  and  In- 
creased 42.8  percent  in  the  first  three 
quarters  of  1976  compared  to  the  first 
three  quarters  of  1975. 

Increased  Imports.  Imports  of  frames 
for  automobiles  and  light  trucks  decreas- 
ed 31.3  percent  in  1974  compared  with 
1973,  decreased  18.2  percent  In  1975  c<Mn- 
pared  with  1974  and  Increased  40.0  per- 
cent in  the  first  half  of  1976  compared 
with  the  first  half  of  1975.  The  ratio  of 
Imports  to  domestic  production  decreas- 
ed from  21.7  percent  in  the  first  half  of 

1975  to  20.6  percent  in  the  first  half  of 

1976  and  the  ratio  of  imports  to  domestic 
consumption  Increased  from  16.3  percent 
in  the  first  half  of  1975  to  17.8  percent 
in  the  first  half  of  1976.  Industry  .<^o,irces 
report  no  imports  of  heat  treated  side 
rails  for  trucks. 

Contributed  Importantly.  Customers 
purchasing  heat  treated  truck  side  rails 
verified  that  they  relied  on  the  Reading 
Plant,  Parrish  Division  of  Dana  Corpora- 
tion and  one  other  domestic  manufac- 
turer of  heat  treated  truck  side  rails  for 
these  products.  Purchases  of  heat  treated 
truck  side  rails  by  the  trucking  industry 
have  increased  in  1976  compared  with 
1975  when  the  Industry  experienced  a 
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decline  in  sales  as  It  suffered  through  the 
general  economic  downturn. 

Full  sized  automobile  frames  are  pro- 
duced by  the  Reading  Plant.  ParrWi  Di- 
vision of  Dana  CorporatlOD  for  cme  c>ar- 
ticular  customer  and  light  truck  frames 
:or  another.  While  customers  purchase 
■  ome  imported  frames  from  Canstda,  pur- 
( liases  of  frames  from  tRe  Reading  plant 
increased  both  in  1975  and  In  the  first 
three  quarters  of  1976  refiecting  in- 
creased activity  within  the  automotive 
industry. 

Conclusion.  After  careful  review  of  the 
facts,  it  is  concluded  that  imports  of  ar- 
ticles like  or  directly  competitive  with 
heat  treated  truck  side  rails  produced  at 
the  Reading  Plant,  Parrish  Division  of 
Dana  Corporation  have  not  increased 
and  that  sales  and  production  of  auto- 
mobile and  light  truck  frames  produced 
at  the  Reading  Plant,  Parrish  Division  of 
Dana  Corporation  have  not  declined  as 
required  for  certification  imder  section 
222  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  19th 
day  of  January  1977. 

James  F.  Taylor, 
Director,  Office  of   Management. 
Administration  and  Planning. 

(FR  Doc .77-2829  Piled  1-27-77:8:4.5  am! 


[TA-W-1382] 

E.  W.   BOHREN  TRANSPORT,   INC. 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1382:  investigation  regarding  certi- 
fication of  eUgibillty  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  Investigation  was  initiated  on 
December  7,  1976  In  response  to  a  work- 
er petition  received  on  that  date  which 
was  filed  by  the  Teamsters  Union  on  be- 
half of  workers  and  former  workers  at 
E.  W.  Bohren  Transport.  Incorporated, 
Woodbmn,  Indiana  who  were  engaged 
in  providing  transportatiwi  services  to 
steel  companies. 

The  Notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  Jan- 
uary 4,  1977  (42  FR  876).  No  public 
hearing  was  requested  and  none  was 

held. 

The  Information  upon  which  the  de- 
termination was  made  was  obtained  prin- 
cipally from  officials  of  K  W.  B<*ren 
Transport,  Inc.  and  Department  files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certiflcatlon  of  eli- 
gibility to  apply  for  adjustmoit  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  sectlcm  222  ot  the  Trade 
Act  of  1974  must  be  met: 

(I)  TTiat  a  significant  nomber  ot  prc^wr- 
tion  of  the  workers  In  rntfA  workers'  firm,  or 
an  appropriate  aubdtvlalao  ol  tb*  flMn  liATe 
beoom*  totally  or  parttlly  — panitdrt.  or  are 
thTMitsiwd  to  becoDU  totaUy  or  partially 
separated; 


(3)  That  aalM  or  production,  or  both,  of 
■ucliibm  or  subdlTlsVon  have  decreased  ab- 
solute^, and 

(3)  That  articles  like  or  directly  oompeti- 
tlTO  with  tliose  produced  by  the  firm  or  sub- 
division are  being  Imported  In  Increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  increased  Imports  have 
contributed  Importantly  to  the  separation, 
or  threat  thereof,  and  to  the  decrease  in  sale:, 
or  production.  The  term  "contributed  impor- 
tantly" means  a  cause  which  Is  Important 
but  not  necessarily  more  important  than 
any  other  cause. 

If  any  of  the  above  criteria  is  not  satis- 
fied a  negative  determination  must  be 
made. 

E.  W.  Bohren  Transport  does  not  pro- 
duce an  article  within  the  meaning  of 
section  222(3)  of  the  Act  and  this  De- 
partment has  already  determined  that 
the  performance  of  services  are  not  cov- 
ered by  the  adjustment  assistance  pro- 
gram. See  Notice  of  Determination  in 
Pan  American  World  Airways.  Incorpo- 
rated <TA-W-153.  40  FR  54639*.  The 
only  question  in  this  case  is  whether 
any  of  the  steel  companies  with  which 
business  is  conducted  i.e.,  firms  which 
produce  an  article,  namely  steel,  and  for 
whom  the  service  is  pro\1ded,  can  be 
considered  the  "workers'  firm ".  The 
Department  has  also  previously  deter- 
mined that  an  independent  firm  for 
which  such  services  are  provided  cannot 
be  considered  the  "workers'  firm."  See 
Notice  of  Determination  in  Nu-Car 
Driveaway,  Incorporated  (TA-W-393, 
41  FR  12749). 

E.  W.  Bohren  Transport  is  a  transport 
business  Incorporated  in  the  state  of  In- 
diana and  licensed  and  regulated  by  the 
state  and  the  Interstate  Commerce  Com- 
mission. E.  W.  Bohren  competed  for 
available  business  with  other  carriers  in 
the  Pittsburgh  to  Chicago  area  and  each 
was  free  to  haul  for  any  business  re- 
questing their  services. 

Neither  the  steel  companies  on  one 
hand,  nor  E.  W.  Bohren  Transport  on  the 
other,  is  financially  or  otherwise  Involved 
in  the  business  of  the  other.  E.  W.  Bohren 
either  owns  or  leases  the  facilities  neces- 
sary to  the  operation  of  its  business  and 
owns  or  leases  all  its  trucks  and 
equipment. 

The  workers  upon  whose  behalf  this 
petition  was  filed  were  hired  and  are  paid 
by  E.  W.  Bohren  Transport.  They  are  su- 
pervised by  and  subject  to  the  control  of 
E.  W.  Bohren  personnel  (xily.  All  employ- 
ment benefits  which  they  enjoy  are  pro- 
vided and  maintained  by  E.  W.  Bohren 
Transport. 

Conclusion.  After  careful  review  of  the 
Issues  and  facts  involved,  I  have  deter- 
mined that  services  of  the  kind  provided 
by  E.  W.  Bohren  Transport,  Inc..  Wood- 
bum,  Indiana  are  not  "articles"  within 
the  meaning  of  aectioo  222(3)  of  the 
Trade  Act  of  1974,  and  that  ntme  of  the 
steel  companies  can  be  considered  the 
"workers'  firm."  The  petition  for  trade 
adjustment  assistance  is,  therefore, 
denied. 


Signed  at  Washington,  DC.  thb  19th 
day  of  January  1977. 

James  F.  Tatlos, 
Director,  Office  of  Management. 
Administration  and  Planning. 

(FR  D<.Kr77"2837  Filed  1-27-77.8  45  ami 


[TA-W-13461 

GENERAL  SIGNAL  CORPORATION. 
MARSH   INSTRUMENTS 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  tlic 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  T.\~ 
W-1346:  investigation  regarding  certi-  ^ 
fication  of  eligibility  for  worker  adjust- 
ment assistance  as  prescribed  in  section 
222  of  the  Act. 

The  investigation  was  initiated  on  De- 
cember 1,  1976  in  response  to  a  workei- 
petition  received  on  December  1.  1976 
which  was  filed  by  the  United  Steel - 
workers  of  America  on  behalf  of  workers 
and  former  workers  producing  steel, 
alloy,  copper,  and  brass  fittings,  valves, 
couplings,  flanges,  etc.  at  the  Skokie 
Illinois  plant  of  General  Signal  Corpo- 
ration,  Marsh   Instruments  Division 

The  notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  De- 
cember 21.  1976  (41  FR  55607) .  No  public 
hearing  was  requested,  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  General  Signal  Corpo- 
ration, Marsh  Instruments  Division  and 
the  United  Steelworkers  of  America. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certiflcatlon  of 
eligibility  to  applv  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  numl)er  or  propor- 
tion of  the  workers  in  the  workers'  firm,  or 
an  apprc^rlate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totaUy  or  partially 
separated; 

(2)  That  sales  or  production,  m*  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  in  Increased 
quantities,  either  actual  or  relative  to  domes- 
tic production;  Axxd 

(4)  That  such  increased  Imports  have 
contributed  Importantly  to  the  separations. 
or  threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  Impor- 
tantly" means  a  caxise  which  Is  Important 
but  not  necessarily  more  important  than  any 
other  cause. 

Without  regard  to  whether  any  other 
criteria  have  been  met,  criterion  ( 1  >  has 
not  been  met. 

The  Skokie,  Illinois  plant  of  (General 
Signsd  Corix>ration,  Marshall  Instru- 
ments Division  produces  only  bourdon 
tube  pressure  gauges. 

Evidence  deydoped  in  the  Depart- 
ment's investigation  reveals  that  there 
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have  been  no  involuntary  separations 
from  tlie  Bkolde,  Illinois  plant  since  No- 
vember 1. 1975. 

Conclusion.  After  careful  review  of  the 
facts  obtained  in  the  investigation,  I  con- 
clude that  employees  at  the  Skokie,  Illi- 
nois plant  of  General  Signal  Corporation, 
Marsh  Instruments  Division  have  not 
bec(xne  totally  or  partially  separated  as 
required  in  Section  222  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC.  UiLs  l7th 
day  of  Januai-y  1977. 

James  P.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 

|FRDoc77  2835  Piled  1  27  77:8:45  ami 


[TA-W-lteO] 
GTE  SYLVANIA 

Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-ll<9:  investigation  regarding  certi- 
fication of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  In 
MCtlQfn  222  of  the  Act. 

The  Investigation  was  initiated  on  Oc- 
tober 14,  1976  in  response  to  a  worker 
petition  received  on  October  14,  1976 
which  was  filed  by  the  International  Un- 
ion of  Electrical.  Radio  and  Machine 
Workers  on  behalf  of  workers  and  former 
workers  producing  color  televisions  at  the 
Batavia.  New  York  plant  of  GTE  Syl- 
vania. 

The  notice  of  investigaticMi  was  pub- 
lished in  the  Federal  Register  on  No- 
vember 5.  1976  <41  PR  48809).  No  pub- 
lic hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  offlcials  of  GTE  Syl- 
vania,  its  customers,  the  U.S.  Department 
of  Commerce,  tlie  UJS.  International 
Trade  Commission,  Industry  analysts, 
and  Department  files. 

In  order  to  make  an  afQrmative  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance, each  of  the  group  eligibility  re- 
quirements of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

<1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  the  workers'  Arm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are  threat- 
ened to  become  totally  or  partially  separated; 

(3)  That  Rales  or  production,  or  both,  of 
such  flrm  or  sdijdivl.slon  have  decreased 
abeolutely: 

(3)  That  articles  like  or  directly  competi- 
tive with  Uiose  produced  by  the  firm  or  sub- 
division   are    being    Imported    In    Increased 

'   quantities,  either  act\ial  or  relative  to  do- 
mestic production;   and 

(4)  That  such  Increa.sed  Impcrtss  have  con- 
~  trlbvited  Importantly  to  the  separations,  or 

threat  thereof  and  to  the  decrease  In  sales 
and  production.  The  term  "contributed  Im- 
portantly" meane  a  cause  which  la  important 
but  not  necessarily  more  Important  th.in  any 
other  cause. 
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The  Department's  investigation  has 
revealed  that  all  of  the  above  criteria 
have  been  met  for  the  Batavia  plant. 

On  July  14, 1975  a  certification  of  eligi- 
bility to  apply  for  adjustment  assistance 
was  issued  for  all  workers  who  became 
separated  from  employment  related  to 
the  production  of  flybacks  at  the  Bata- 
via, New  York  plant  of  GTE  Sylvanla. 
<TA-W-25). 

On  November  14,  1975,  a  cei  liflcation 
of  eligibility  to  apply  for  adjustment  as- 
sistance was  Issued  for  all  workers  who 
became  separated  from  employment  re- 
lated to  the  production  of  monchrome 
televisions  at  the  Batavia,  New  York 
plant  of  GTE  Sylvania.  (TA-W-151). 

Significant  Total  or  Partial  Separa- 
tions. The  average  number  of  production 
workers  at  the  Batavia  plant  decreased 
24  percent  from  1974  to  1975  and  in- 
creased 14  percent  in  the  first  ten  months 
of  1976  compared  to  the  fii-st  ten  montlis 
of  1975. 

Approximately  90  percent  of  produc- 
tion employment  at  Batavia  was  termi- 
nated in  December  1976. 

Sales,  Production,  or  Both,  Have  De- 
creased Absolutely.  Production  of  color 
televlsion.s  at  Batavia  declined  52  percent 
from  1974  to  1975.  Production  at  Batavia 
ceased  in  December  1976,  when  several 
lines  of  production^were  moved  to  Juarez, 
Mexico  and  Smithfield.  North  Carolina 
with  the  exception  of  three  component 
operations. 

Plastic  knob  production,  circuit  board 
fabrication,  and  automation  (machine 
placement  of  components  into  circuit 
boards)  remained  at  Batavia  along  with 
the  company  headquarters  and  television 
warehouse.  Batavia  is  the  only  Sjlvania 
plant  equipped  for  fabrication  and  auto- 
mation. 

Iitereased  Imports.  Imports  of  color 
tele\islons  Increased  absolutely  in  each 
year  from  1971  through  1973.  Imports 
increased  relative  to  domestic  production 
from  1973  to  1974  and  from  1974  to  1975. 
In  the  first  nine  months  of  1976,  imports 
increased  156  percent  compared  to  the 
first  nine  months  of  1975.  The  ratio  of 
imports  to  domestic  production  increased 
from  24.3  percent  in  the  first  nine  months 
of  1975  to  54.5  peicent  in  the  first  nine 
inonths  of  1976. 

Contributed  Importantly.  The  Depart- 
ment's investigation  revealed  that  Syl- 
vania's  color  television  customers,  who 
were  surveyed,  also  purchase  imported 
color  televisions.  Over  50  percent  of  the 
customers  surveyed  had  reduced  their 
purchases  of  color  televisions  from  Syl- 
vanla, while  increasing  their  purchases 
of  Imported  color  televisions.  The  cu.s- 
tomers  agreed  that  imports  are  captur- 
ing an  hicreasing  share  of  the  color  tele- 
vision market  because  they  ofifer  a  lower 
price  and  greater  quality  than  domesti- 
cally manufactured  televl-slons. 

The  declines  in  color  television  produc- 
tion at  Batavia  in  1975  and  1976  com- 
pared with  1974  illustrate  importantly 
the  Impact  of  increased  import  competi- 
tion. In  an  effort  to  maintain  price  com- 
petitiveness with  imports  major  elements 
of  Batavia's  television  production  were 


transferred  to  various  foreign  and  do- 
mestic locations  to  reduce  production 
costs. 

Presently  three  component  operations, 
employing  less  than  10  percent  of  total 
production  employment,  remain  at 
Batavia,  along  with  the  company  head- 
quarters and  warehouse. 

Conclusion.  After  careful  review  of  llie 
facts  obtained  in  the  investigation  I  con- 
clude that  Increases  of  imports  like  or 
directly  competitive  with  color  televisions 
produced  at  the  Batavia,  New  York  plant 
of  GTE  Sylvanla  contributed  Importantly 
to  the  total  or  partial  separation  of  the 
workers  of  that  plant.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the  fol- 
lowing certification: 

All  workers  engaged  in  employment  related 
to  the  production  of  color  televlfilons  at  the 
Batevia,  New  York  plant  of  GTE  Sylvanla 
who  became  totally  or  partially  separated 
from  employment  on  or  after  August  1,  1976 
are  eligible  to  apply  for  adjustment  assLst- 
ance  under  Title  II.  Chapter  2.  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  D.C.  this  iTth 
day  of  January  1977. 

James  F.  Taylor, 
Director.  Office  of  Management. 
Administration  and  Planning 

fKH  IVx^ 77-2830  Piled  1-27-77:8  4.'i  am  ■ 


ITA-W-11941 
HONEYCOMB   INC. 
Negative  Determination  Regarding  Eligibil- 
tty   To    Apply    for   Worker    Adjustment 
Assistance 

In  accordance  with  section  223  of  tiie 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1194:  Investigation  regarding  certi- 
fication of  eligibUity  to  apply  for  workoi 
adjastment  assistance  as  prescribed  ■  •• 
section  222  of  the  Act. 

The  investigation  was  initiated  on  O- 
tober  19,  1976  in  response  to  a  worker 
petition  received  on  October  19,  1976 
which  was  filed  by  the  International 
Ladles'  Garment  Workers'  Union  on  be- 
half of  workers  and  former  workers  pro- 
ducing women's  dresses  at  the  Philadel- 
phia, Pennsylvania  plant  of  Honeycomb 
Incorporated. 

The  notice  of  Investigation  was  pub-  ' 
lished  in  the  Federal  Register  t41  FR 
48809)  on  November  5,  1976.  No  public 
hearing   was   requested   and   none   wa.<: 
held. 

The  information  upon  which  tlie  de- 
termination was  made  was  obtained 
principally  from  ofBcials  of  Honeycomb. 
Incorporated,  the  U.S.  Department  of 
Commerce,  the  U.S.  International  Trade 
Commission,  and  Department  files. 

In  order  to  make  an  aflSrmatlve  de- 
termination and  Issue  a  certification  of 
eligibility  to  apply  for  adjustment  as- 
sistance, each  of  the  group  eligibility 
requirements  of  section  222  of  the  Tradf 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  the  workers'  flrm,  or  an 
appropriate  subdivision  thereof,  have  be- 
come totally  or  partlaUy  separated,  or  M« 
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threatened   to   become   totally   or   partlaUy 
separated; 

(2)  That  sales  or  produotlon,  or  both,  of 
such  firm  or  subdivision  have  decreased  ab- 
solutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  flrm  «r  sub- 
division are  being  Imported  In  Increased 
quantities,  either  actual  or  relative  to  domes- 
tic production;  and 

(4)  That  such  Increased  Imports  have 
contributed  importantly  to  the  8e|>aratlons, 
or  threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  Im- 
portantly" means  a  cause  which  Is  Important 
but  not  necessarily  more  important  than  any 
other  cause. 

Without  regard  to  whether  any  of  the 
other  criteria  have  been  met,  criterion 
(1)  has  not  been  met.  The  evidence  de- 
veloped in  the  Department's  investiga- 
tion reveals  that  employment  increased  9 
percent  in  the  first  nine  months  of  1976 
compared  to  the  first  nine  months  of 
1975. 

Conclusion.  After  careful  review  of  the 
facts  obtained  In  the  investigation,  I 
conclude  that  employees  at-  the  Phila- 
delphia, Pennsylvania  plant  of  Honey- 
comb, Incorporated  have  not  become  to- 
tally or  partially  separated  as  required 
by  Section  222  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  17th 
day  of  January  1977. 

James  F.  Taylor, 
Director,  Office  of  Maruigement, 
Administration  and  Planning. 

fFR  Doc.77-2831  Piled  l-27-77;8:45  am] 


[TA-W-1229] 

LESANDE  SHOE  COMPANY,  INC. 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of  La- 
bor herein  presents  the  resxilts  of  TA- 
W-1229:  investigation  regarding  certifi- 
cation of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  Initiated  on  No- 
vember 8,  1976  in  response  to  a  worker 
petition  received  on  November  8,  1976 
which  was  filed  on  behalf  of  workers  and 
former  workers  producing  women's  shoes 
at  the  Haverhill,  Massachusetts  plant  of 
the  Lesande  Shoe  Comi>any.  Inc. 

The  notice  of  Investigation  was  pub- 
lished in  the  Federal  Register  on  No- 
vember 30, 1976,  (41  PR  52563) .  No  public 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  offlcials  of  Lesande  Shoe 
Company,  Inc.,  its  customers,,  the  U.S. 
Department  of  Oommerce,  the  VB.  In- 
ternational Trade  Ccmmiission.  industry 
analysts  and  Department  files. 

In  order  to  make  an  afiOrmative  deter- 
mination and  Issue  a  certification  of  eli- 
gibility to  ai^ly  for  adjustmoit  assist- 
ance, each  of  the  group  tilglblllty  re- 
quirements of  Section  222  of  the  Trade 
Act  of  1974  must  be  met: 


(1)  That  a  significant  number  or  propor- 
tion of  the  workers  in  the  workers'  firm,  or 
an  apprc^rlate  subdlvl8l(m  thereof,  have  t>e- 
come  totaUy  or  partlaUy  s^arated.  or  aj« 
threatened  to  become  totaUy  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  abso- 
lutely; 

(3)  That  articles  like  or  directly  com- 
petitive with  those  produced  by  the  flrm  or 
subdivision  are  being  imported  In  Increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  Increased  imports  have  oon- 
tributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  decrease  In  sales  or 
production.  The  term  "contributed  hnpor- 
tantly'  means  a  cause  which  Is  Important 
but  not  necessarily  more  important  than  any 
other  cause. 

The  investigation  has  revealed  that  al- 
though criterion  (3>  has  t)een  met,  cri- 
teria ill.  (2),  and  (4>  have  not  been 
met. 

Significant  Total  or  Partial  Separa- 
tions. The  average  number  of  workers 
(both  hourly  production  and  salaried) 
employed  at  the  Lesande  Shoe  Company, 
Inc.  declined  3.3  percent  in  1975  com- 
pared to  1974  and  then  increased  2.4  per- 
cent in  the  period  January-November 
1976  compared  to  the  corresponding  time 
period  in  1975.  The  average  number  of 
hours  worked  per  week  by  hourly  pro- 
duction employees  Increased  0.4  i>ercent 
in  1975  compared  to  1974  and  14.8  per- 
cent in  the  period  January-November 
1976  compared  to  the  corresponding  time 
period  in  1975. 

Sales  or  Production,  or  Both,  Have  De- 
creased Absolutely.  Sales  of  women's 
shoes  at  the  Lesande  Shoe  Company,  Inc. 
declined  10.3  percent  In  quantity  in  1975 
compared  to  1974  and  then  increased 
20.1  percent  in  the  period  January-No- 
vember 1976  compared  to  the  corre- 
sponding time  period  in  1975. 

Increased  Imports.  Imports  of  wom- 
en's and  misses'  nonrubber  footwear  in- 
creased absolutely  and  relatively  in  1972 
compared  to  1971  and  in  1973  compared 
to  1972.  Imports  declined  absolutely  and 
relatively  in  1974  compared  to  1973  and 
then  increased  absolutely,  but  declined 
relatively  in  1975  compared  to  1974.  The 
ratios  of  imports  to  domestic  J>roduction 
and  consumption  declined  from  102.6 
percent  and  50.6  percent,  respectively,  in 
1974  to  101.1  percent  and  50.3  percent, 
respectively,  in  1975.  Imports  increased 
absolutely  but  declined  relatively  in  the 
first  six  months  of  1976  compared  to  the 
first  six  months  of  1975.  The  ratios  of 
imports  to  domestic  production  and  con- 
sumption declined  from  107.8  percent 
and  51.9  percent,  respectively,  in  the  first 
six  months  of  1975  to  94.6  percent  and 
48.6  percent,  respectively,  in  the  first  six 
months  of  1976. 

Contributed  Importantly.  Customers 
of  Lesande  Shoe  Company,  Inc.  indi- 
cated that  they  have  increased  purchases 
from  the  Lesande  Shoe  Company,  Inc. 
and  therefore  have  not  been  switching 
their  purchases  to  imported  women's 
shoes. 

Conclusion.  After  careful  review  of  the 
facts  obtained  in  the  Investigation^ 
conclude  that  Increases  of  imports  like 


or  directly  competitive  with  the  women's 
shoes  produced  by  the  Lesande  Shoe 
Company.  Incorporated  did  not  ccmtrib- 
ute  importantly  to  the  total  or  partial 
separations  of  the  workers  of  such  flrm 
or  subdivision. 

Signed  at  Washington,  D.C.  this  19th 
day  of  January  1977. 

James  F.  Taylor, 
Director.  Office  of  Management. 
Administration  and  Planning. 
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lTA-W-12161 

lockheed<:alifornia  co. 

Negative  Determination  Regarding  Eligibil- 
ity To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-1216:  investigation  regarding  certifi- 
cation of  eligibility  to  apply  for  worker 
adjustment  assistance  as  prescribed  in 
section  222  of  the  Act. 

The  investigation  was  initiated  on  No- 
vember 2,  1976  in  response  to  a  worker 
petition  received  on  November  2,  1976 
which  was  filed  by  the  International  As- 
sociation of  Machinists  and  Aerospace 
Workers  on  behalf  of  workers  and  for- 
mer workers  producing  aircraft  compo- 
nents and  subassemblies  for  the  P-3 
Orion  Anti-Submarine  and  the  L-1011 
Tristar  airliner  at  the  McAlester,  Okla- 
homa plant  of  the  Lockheed-Csdifomia 
Company-. 

The  notice  of  investigation  was  pub- 
lished in  the  Federal  Register  on  No- 
vember 23, 1976  (41  PR  51631) .  No  public 
hearing  was  requested  and  none  was 
held. 

The  information  upon  which  the  de- 
termination was  made  was  obtained 
principally  from  offlcials  of  Lockheed - 
California  Company,  the  U.S.  Interna- 
tional Trade  Commission,  the  U.S. 
Department  of  Commerce,  industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of 
eUgibility  to  apply  for  adjustment  assist- 
ance, each  of  the  group  ellgiblhty 
requirements  of  section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  That  a  significant  number  or  propor- 
tion of  the  workers  In  such  workers'  firm  or 
an  appropriate  subdivision  of  the  flrm  have 
become  totally  or  partially  s^arated.  or  are 
threatened  to  become  totally  or  partlally 
separated, 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased  ab- 
solutely, 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  flrm  or  sub- 
division are  being  imported  In  Increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  Increased  Imports  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  im- 
portantly" means  a  cause  which  Is  Important 
but  not  necessarily  more  important  than  any 
other  cause. 
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Without  regard  to  whether  any  of  the 
other  criteria  have  been  met,  criterion 
four  (4)  has  not  been  met. 

Lockheed  Aircraft  Corporation  Is  a 
multi-product,  multi-plant  firm  special- 
izing in  Jhe  manufacture  of  aerospace 
parts  said  products.  The  McAlester  plant 
produces  aircraft  subassemblies,  parts 
and  products  for  commercial,  and  mili- 
tary uses. 

The  Department's  Investigation  re- 
vealed that  Lockheed  Aircraft  Corpora- 
tion was  the  successful  bidder  to  supply 
aircraft  to  the  Canadian  government. 
The  terms  of  the  contract  contained  an 
offset  agreement  provision.  This  agree- 
ment required  the  prime  contractor  to 
assure  that  Canadian  firms  would  receive 
subcontract  work  on  certain  airframe 
subassemblies,  parts  and  products  for 
use  In  the  aircraft.  In  January  1977,  as 
a  result  of  this  agreement,  Lockheed  ini- 
tiated the  transfer  of  some  equipment 
from  the  McAlester  plant  to  Canadian 
firms  for  use  In  subcontrswiting  work  on 
certain  subassemblies,  parts  and  prod- 
ucts. An  completed  aircraft  under  the 
terms  of  this  contract  will  be  exported 
to  Canada. 

The  balance  of  current  production  of 
airframe  subassemblies,  paxts  and  prod- 
ucts at  the  McAlester  plant  for  use  bi 
commercial  and  military  aircraft  will 
be  transferred  to  Lockheed's  Burbank, 
California  facility. 

Several  factors  contributing  to  some 
of  the  cxirrent  separations  from  the  Mc- 
Alester plant  and  the  scheduled  closing 
of  this  plant  In  the  last  quarter  of  1977 
Include  the  offset  agreement  requiring 
the  production  of  certain  airframe  sub- 
assemblies, parts  and  products  by  Cana- 
dian firms,  the  decline  in  new  aircraft 
orders,  and  the  transfer  of  production 
from  one  domestic  facility  to  another 
dMnestlc  facility.  This  transfer  of  pro- 
duction will  lead  to  Increased  produc- 
tion and  employment  at  the  Burbank, 
California  plant. 

Company  officials  indicated  that  the 
Imports  of  airframe  subassemblies  from 
Canada  to  the  United  States  are  expected 
to  begin  about  June  or  July  1977.  As  of 
this  date  no  subassemblies  have  been  Im- 
ported, and,  imtil  such  Importation 
takes  place,  there  Is  no  basis  for  cer- 
tification. 

Conclusion.  After  careful  review  of  the 
facts  obtained  In  the  Investigation,  I 
conclude  that  Increases  of  imports  like 
or  directly  competitive  with  subassem- 
blies, parts  and  products  for  commercial 
and  military  aircraft  produced  at  the 
McAlester,  Oklahoma  plant  of  the 
Lockheed -California  Company  did  not 
contribute  importantly  to  the  total  or 
partial  separation  of  workers  of  that 
plant  as  required  under  Section  222  of 
the  Trade  Act  of  1974.  Therefore  eligi- 
bility to  apply  for  adjustment  assistance 
is  denied. 

Signed  at  Washington,  DC.  this  nth 
day  of  January  1977. 

JamksF.  Taylor, 
Director,  Office  of  Management, 
Administration  and  Planning. 

[PR  Doc. 77-2832  Piled  1-27-77:8:45  am] 


NOTICES 

[TA-w-iaro] 
SPORTABLES.  INC 


Negative  Determination  Regarding  Eligibll* 
ity  To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  the  Department  ol 
Labor  herein  presents  the  results  of 
TA-W-1270:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre- 
scribed in  section  222  of  the  Act. 

The  investigation  was  initiated  on  No- 
vember 24,  1976  in  response  to  a  worker 
petition  received  on  November  24,  1978 
which  was  filed  by  the  International 
Ladies  Garment  Workers'  Union  on  be- 
half of  workers  and  former  workers  pro- 
ducing women's  suits  at  the  Philadel- 
phia, Pennsylvania  plant  of  Sportables, 
Irxjorporated. 

The  notice  of  investigation  was  pub- 
lished in  the  Federal  Register  (41  FH 
53553)  on  December  7.  1976.  No  public 
hearing  was  requested  and  none  waa 
held. 

The  Information  upon  which  the  de- 
termination was  made  was  obtained  prin- 
cipally from  officials  of  Sportables,  In- 
corporated, the  U.S.  Department  of  Cmn- 
merce.  the  U.S.  International  Trade 
Commission,  and  Department  files. 

In  order  to  make  an  affirmative  deter- 
mination and  issue  a  certification  of  eli- 
gibility to  apply  for  adjustment  assist- 
ance, each  of  the  group  eligibility  re- 
quirements of  Section  222  of  the  Trade 
Act  of  1974  must  be  met: 

(1)  Tbat  a  significant  number  or  propo<- 
tlon  of  the  workers  in  the  workers"  firm,  or 
an  appropriate  subdivision  thereof,  have  be- 
come totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreasad 
absolutely; 

(3)  That  articles  like  or  directly  competi- 
tive with  those  produced  by  the  firm  or  sub- 
division are  being  Imported  in  increased 
quantities,  either  actual  or  relative  to  do- 
mestic production;  and 

(4)  That  such  increased  imports  have  con- 
tributed importantly  to  the  separations,  ©r 
threat,  thereof,  and  to  the  decrease  In  sales 
or  production.  The  term  "contributed  Im- 
portantly" means  a  cause  which  Is  Impwrtaat 
but  not  necessarily  more  important  than  any 
other  cause.  i 

Without  regard  to  whether  any  of  the 
crt,her  criteria  have  been  met,  criterion 
(1)  has  not  been  met.  The  evidence  de- 
veloped in  the  Department's  Investiga- 
tion reveals  that  average  employment  in- 
creased 9  percent  In  the  first  nine  months 
of  1976  cOTfi pared  to  the  first  nine  months 
of  1975. 

Conclusion.  After  careful  review  of  the 
facts  obtained  in  the  investigation,  I  con- 
clude that  employees  at  the  Philadelphia. 
Pennsylvania  plant  of  Sportables,  in- 
corporated have  not  become  totally  or 
partially  separated  as  required  by  Sec- 
tion 222  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  17th 
day  of  January  1977. 

Jamzs  p.  Taylor, 
Director.  Office  of  Management, 
Administration  and  Planning. 

[FR  Doc.77-2834  Piled  1-27-77:8:45  am] 


ITA-W-1,645J 

WESTERN  LEATHER  PRODUCTS  CORP. 

Investigation  Regarding  Certification  of  Eli- 
gibility To  Apply  for  Worker  Adjustment 
Assistance 

On  January  4,  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 13, 1976  which  was  filed  under  section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  on  behalf  of  the  workers  and  for- 
mer workers  of  Western  Leather  Prod- 
ucts Corporation,  Milwaukee,  Wisconsin 
(TA-W-1,545) .  Accordingly,  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
Bureau  of  International  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  section  221  (a)  of  the  Act  and  29 
C7FR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  heels,  counters 
and  welting  for  shoes  and  leather  for 
waist  belts  produced  by  Western  Leather 
Products  Corporation  or  an  appropriate 
subdivision  thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  group 
meeting  the  eligibility  requirements  of 
section  222  of  the  Act  will  be  certified  as 
eligible  to  apply  for  adjustment  assist- 
ance under  Title  II,  CJhapter  2,  of  the  Act 
in  accordance  with  the  provisions  of  Sub- 
part B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  tlie  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  show  below,  not  later  than 
February  9,  1977. 

Interested  persor.s  are  iiivited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  OflBce  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constltutl<Mi  Avenue  NW.,  Wash- 
ington, D.C.  20210. 


Signed  at  Washington,  D.C,  this  4th 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.77-2838  Filed  1-27-77:8:45  am] 
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Signed  at  Washington,  D.C.  this  17th 
day  of  January  1977. 

Marvik  M.  Fooks, 
Director,  Office  of 
Trade  Adivstment  Assistance. 

[FR  Doc  77-2862  FUed  1-27-77:8:45  am] 


OfRce  of  the  Secretary 

(TA-W-1,S741 

AMBOY  MANUFACTURING  CO. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  17,  1977  the  Department 
of  Labor  received  a  petition  dated  Decem- 
ber 17,  1976  which  was  filed  under  sec- 
tion 221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  on  behalf  of  the  workers  and  for- 
mer workers  of  Amboy  Manufacturing 
Company,  Perth  Amboy,  New  Jersey 
(TA-W-1,574) .  Accordingly,  the  Director, 
Office  ot  Trade  Adjustment  Assistance, 
Bureau  of  International  Lsibor  Affairs, 
has  Instituted  an  investigation  as  pro- 
vided in  section  221(a)  of  the  Act  and  29 
CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  children's  coats 
produced  by  Amboy  MEUiufacturing  Com- 
pany or  an  appropriate  subdivision 
thereof  have  contributed  Importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportitm  of  the  workers  of  such 
firm  or  subdivision.  The  investigation 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  aiid  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eli- 
gibility requirements  of  section  222  of 
the  Act  will  be  certified  as  eUgible  to  ap- 
ply for  adjustment  assistance  under  Title 
II,  (Chapter  2,  of  the  Act  In  accordance 
with  the  provisions  of  Subpart  B  of  29 
CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress shown  below,  not  later  than  Feb- 
ruary 9,  1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  Investigation  to 
the  Director,  Office  of  Trade  Adjust- 
ment Assistance,  at  the  address  shown 
below,  not  later  than  February  9,  1977. 
The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
DC.  20210. 
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Signed  at  Washington.  D.C.  this  18th 
day  of  January  1977. 

Masvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

|FR  Doc  77-2869  PUed  1-27-77:8:45  am) 


-    [TA-W-1,581] 

A  &  T  LADIES'  GARMENT  CORP. 

Investigation  Regarding  Certification  of 
EligibiKy  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  18,  1977  the  Department 
of  Labor  received  a  petition  dated  Jan- 
uary 7,  1977  which  was  filed  under  sec- 
tion 22Ha)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  A  &  T  Ladies'  Gar- 
ment Corporation,  BrookljTi,  New  York 
*TA-W-1,581).  Accordingly,  the  Direc- 
tor, Office  of  Trade  Adjustment  Assist- 
ance, Bureau  of  International  Labor  Af- 
fairs, has  instituted  an  investigation  as 
provided  in  section  22 1(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  ladies'  coats 
and  suits  produced  by  A  &  T  Ladies'  Gar- 
ment Corporation  or  an  appropriate  sub- 
division thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub- 
division and  to  the  £u;tual  or  threatened 
total  or  partial  separation  of  a  signifi- 
cant number  or  proportion  of  the  work- 
ers of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  group 
meeting  the  eligibiUty  requirements  of 
section  222  of  the  Act  will  be  certified  as 
eligible  to  apply  for  adjustment  assist- 
ance under  Title  II.  Chapter  2.  of  the  Act 
in  accordance  with  the  provisions  of  Sub- 
part B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  In  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  9, 1977. 

Interested  persons  are  invited  to  sub- 
mit WTitten  comments  regarding  the  sub- 
ject mater  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington, 
DC.  20210. 


(TA-W- 1.566] 

ATWATER  THROWING  COMPANY,   INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  11. 1977  the  Department  ot 
Labor  received  a  petition  dated  Decem- 
ber 27,  1976  which  was  filed  under  sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Texitle  Work- 
ers of  America  on  behalf  of  the  workei-s 
and  former  workers  of  Wilkes  Barre. 
Pennsylvania  plants  of  Atwater  Throw- 
ing Co..  Inc..  Plymouth,  Pa.  a  Division  of 
Burlington  Industries.  Greensboro.  N.C. 
iTA-W-1.556>.  Accordingly,  the  Direc- 
tor, Office  of  Trade  Adjustment  Assist- 
ance. Bureau  of  International  Labor  Af- 
fairs, has  instituted  an  investigation  as 
provided  in  section  221  (a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  Is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  textured  yam 
and  tlirow  ing  yarn  produced  by  Atwater 
Throwing  Company.  Inc.  or  an  appro- 
priate subdivision  thereof  have  contrib- 
uted importantly  to  an  absolute  decline 
in  sales  or  production,  or  both,  of  such 
firm  or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  group 
meeting  the  eUgibility  requirements  of 
section  222  of  the  Act  will  be  certified  a5 
eligible  to  apply  for  adjustment  assist- 
ance imder  Title  II,  Chapter  2,  of  the  Act 
in  accordance  with  the  pro\isions  of  Sub- 
part B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  9. 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Dii-ector,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
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Constitution  Avenue  NW,  Washington. 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  ItCb 
day  of  January  1977. 

MjOLvm  M.  FooRS, 
Director.  Office  of  Trade 
Adjustment  Assistance. 

[PR  Doc.77-2854  PUed  l-27-77;8:45  am] 


ITA-W-1,5671 

ATWATER  THROWING  COMPANY,   INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  apply  for  Worker  Adjust- 
ment Assistance 

On  January  11.  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 27,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  TextUe 
Workers  of  America  on  behalf  of  the 
workers  and  former  workers  of  Atwater 
Throwing  Company,  Iftc,  Plymouth, 
Pramsylvanla.  a  Division  of  Burlington 
Industries,  Greensboro.  N.C.  (TA-W- 
1,567).  Accordingly,  the  Director,  OflBce 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  insti- 
tuted an  Investigation  as  provided  in  sec- 
tion 221(a)  of  the  Act  and  29  CFR  90.12. 

TTie  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
Increases  of  imports  of  articles  like  or 
directly  competitive  with  textured  yam 
and  throwing  yam  produced  by  Atwater 
"nirowlng  Company,  Inc.  or  an  appropri- 
ate subdivision  thereof  have  contributed 
Importantly  to  an  absolute  decline  in 
sales  or  production,  or  both,  of  such  firm 
or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  nvunber  or  proportion  of  the 
wotkers  of  such  firm  or  subdivision.  TTie 
Investigation  will  further  relate,  as  ap- 
proi»1ate,  to  the  determination  of  the 
date  on  which  total  or  partial  septira- 
tlons  began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  Involved.  A 
gro>up  meeting  the  eligibility  require- 
ments of  section  22  of  the  Act  will  be  cer- 
tlfled  as  eligible  to  apply  for  adjustment 
assistance  under  Title  XL  Chapter  2,  of 
the  Act  In  accordance  with  the  provi- 
sions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  petl- 
"tioner  or  any  other  person  showing  a 
substantial  Interest  In  the  subject  matter 
ol  the  Investigation  may  request  a  public 
hearing,  provided  such  request  Is  filed 
In  writing  with  the  Director,  OfQce  of 
Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Feb- 
ruary 9,  1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  OfBce  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9, 1977. 

Tfie  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  n.S.  Department  of  Labor,  200 
ConstituUon  Avenue,  N.W.,  Washington, 
D.C.  20210. 


NOTICES 


at  Washington.  D.C  thSs  lltH 
day  of  Aoniazy  19TL 

IKumn  Id.  FooKB, 
I  Director,  Office  of  Trade      j 

'  Adiustment  Assistance. 

IFB  Doc.77-2866  Pfled  l-a7-77;8:45  am] 


lTA-W-1,6471 

BALI  COMPANY.  INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  4,  1977  the  Etepartment  of 
Labor  received  a  petition  dated  Decem- 
ber 14,  1976  which  was  filed  under  section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  by  the  International  Ladies  Gar- 
ment Workers  Union  on  behalf  of  the 
workere  and  former  workers  of  the  Jersey 
City,  New  Jersey  plant  of  The  Bali  Com- 
pany, Inc.,  Winston-Salem,  New  Jersey, 
a  wholly  o^^Tied  subsidiary  of  Hanes  Cor- 
poration, Winston-Salem,  N.C.  (TA-W- 
1.547).  Accordingly,  the  Director,  OflBcc 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  insti- 
tuted an  investigation  as  provided  in  sec- 
tion 221  (a>  of  the  Act  and  29  CFR  90.12. 

The  puiTX)se  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  brassieres  and 
allied  products  produced  by  The  Bali 
Company,  Inc.  or  an  appropriate  subdi- 
vision thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub- 
division and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  significant 
niunber  or  proportion  of  the  workers  of 
such  firm  or  subdivision.  The  investigar- 
tlon  win  further  relate,  as  appropriate, 
to  the  determination  of  the  date  on  which 
total  or  partial  separations  began  or 
ttireatened  to  begin  and  the  subdj^isicvi 
of  the  firm  involved.  A  group  meeting  the 
eUglbillty  requirements  of  section  £22  of 
the  Act  will  be  certified  as  eligft)Ie  to 
apply  for  adjustment  assistance  Imdar 
Title  n.  Chapter  2,  of  the  Act  In  accord- 
ance with  the  provisions  of  Subpart  B  of 
29  CFR  Part  90.      

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantlsJ  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  in  writing  with  the  Director,  Offloe 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Feb- 
ruary 9. 1977. 

Interested  persons  are  Invited  &  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9, 1977. 

The  petition  filed  in  this  easels  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 


Signed  at  Washington,  D.C.  this  4th 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director.  Office  of  Trade 
Adiustment  Assistance. 
[PR  Doc.77-2840  PUed  l-27-77;8:45  am] 


lTA-W-1,546} 

BELLEVILLE  SHOE  MANUFACTURING 
CO. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  4,  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 20,  1976  which  was  filed  under  sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Belleville  Shoe 
Manufacturing  Company,  Belleville,  Illi- 
nois (TA-W-1,546).  Accordhigly.  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  has  Instituted  an  investigation  as 
provided  in  section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  combat  boots  & 
athletic  shoes  produced  by  Belleville 
Shoe  Manufacturing  Company  or  an  ap- 
propriate subdivision  thereof  have  con- 
tributed importantly  to  an  absolute  de- 
cline in  sales  or  production,  or  both,  of 
such  firm  or  subdivision  and  to  the 
actual  or  threatened  total  or  imrtial 
separation  of  a  significant  number  or 
proportion  of  the  workers  of  such  firm  or 
subdivision.  The  Investigation  wUl  fur- 
ther relate,  as  appropriate,  to  the  deter- 
mination of  the  date  on  wMch  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  section  222  of  the  Act 
will  be  certified  as  eligible  to  aoply  for 
adjustment  assistance  \mder  Title  II, 
CJhapter  2,  of  the  Act  in  accordajice  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90.  

Piu-suant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a  sub-" 
stantlal  Interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed 
In  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress shown  below,  not  later  than  Feb- 
ruary 9,  1977. 

Interested  persons  are  Invited  to  sub- 
mit written  c<Mimients  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  Litematdonal  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Ccmstitutlon  Avenue,  N.W.,  Washington, 
D.C.  20210. 


Signed  at  Washlngt<ai,  D.C.  this  4th 
day  of  January  1977. 

MarvzvM.  Fooss. 
Director,  Offi.ce  of  Trade 
Adjustment  Assistance. 

(FR  Doc.77-2839  Piled  l-27-77;8:45  am] 


NOTICES 

Signed  at  Washington,  D.C.  this  10th 
day  of  January  1977. 

MARvnr  M.  Fooks. 
Director.  Office  of  Trade 
Adjustment  Assistance. 

[PR  Doc .77-2856  FUed  1-27  77; 8: 15  am] 


(TA-W-1,6681 

CAPITOL  FOOTWEAR  CORP. 

Investigation  Regarding  Certification  of 
Eligibility  To  apply  for  Worker  Adjust- 
ment Assistance 

On  January  10,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 10,  1976  which  was  filed  imder 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers  and 
former  workers  of  Capitol  Footwear  Cor- 
poration, Worcester,  Massachusetts  (TA- 
W-1,568) .  Accordlogly,  the  EMrector,  Of- 
fice of  Trade  Adjustment  Assistance,  Bu- 
reau of  International  Labor  Affairs,  has 
instituted  an  investigation  as  provided  in 
section  221(a)  of  the  Act  and  29  CFR 
90.12. 

TTie  purpose  of  the  Investigation  is  to 
determine  whether  abscdute  or  relative 
increases  of  inumrts  of  articles  like  or 
directly  competitive  with  men's  csisual 
shoes,  slippers  &  sandals  produced  by 
Capitol  Footwear  Corp<»ution  or  an  ap- 
propriate subdivlslcm  thereof  have  con- 
tributed importantly  to  an  absolute  de- 
cline in  sales  or  production,  or  both,  of 
such  firm  or  sulxlivislon  and  to  the  ac- 
tual or  tiireatened  total  or  partial  sepa- 
ration of  a  significant  number  or  propor- 
tion of  the  work««  ot  such  firm  or  sub- 
division. The  Investigation  will  further 
relate,  as  appropriate,  to  the  determlna- 
tl&n  of  the  date  on  which  total  or  partial 
separaticois  began  or  tiireatened  to  begin 
and  the  subdivision  of  the  firm  involved. 
A  group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n.  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  sliowing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writhig  with  the  Director,  Office  of  Trade 
Adjustment  Assistarwe.  at  the  address 
shown  below,  not  later  than  February-  9, 
1977. 

Interested  pei-sons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  Uie  address  shown  below, 
not  later  than  Fdjruary  9, 1977. 

The  petition  filed  in  tiiis  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  ot  International  Labor 
Affah^.  U.S.  D^Mtrtment  of  Labw,  200 
Constitution  Avenue,  N.W..  Washington, 

D.C.  20210. 


lTA-W-i:5481 

CURLEE  CLOTHING  COMPANY.   INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  Januarj'  4,  1977  tlie  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 14,  1976  which  was  filed  under  sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  (rf  the  workers  and 
former  workers  of  Curlee  Clothing  Com- 
pany, Inc.,  Mayfield,  Kentucky  (TA-W- 
1,548) .  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  in- 
stituted an  investigation  as  provided  in 
section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  men's  tailored 
suits,  vests,  sportcoats  k  slacks  produced 
by  Curlee  Clothing  Company,  Incor- 
porated or  an  appropriate  subdivislcHi 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  tx>th,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatmed  total  or 
partial  separation  c^  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm  or  subdivision.  "Hie  investigation 
will  further  relate,  as  ai^ropriate,  to 
the  determination  of  the  date  on  which 
total  or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved.  A  group  meeting  the 
eligibility  requirements  of  section  222  of 
the  Act  will  be  certified  as  eUgible  to 
apply  for  adjustment  assistance  under 
Title  n.  Chapter  2,  of  the  Act  in  accord- 
ance with  the  pro\'isions  of  Subpart  B  of 
29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter oi  the  investigation  may  request  a 
pubUc  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  9. 1977. 

Interested  persons  are  invited  to  sub- 
mit written  coments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  late'  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  .Avenue,  N.W.,  Wa-^hinerton. 
D.C. 20210. 


5449 

Signed  at  Washington,  D.C.  this  4th 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance 

[FR  Dtx  77   2841  Filed  1-27-77; 8. 45  am] 


ITA-W-1.5531 

DILAVORE  SPORTSWEAR   CORP. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  foe  Worker  Adjust- 
ment Assistance 

On  January  5.  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 10,  1976  which  was  filed  imder  sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  International  Ladies" 
Garment  Workers  Union  on  behalf  of 
the  workers  and  former  workers  of  Di- 
Lavore  Sportswear  Corp,  Elmont.  New 
York  (TA-W-1,553) .  Accordingly,  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Ijabor 
Affairs,  has  instituted  an  investigation 
as  provided  in  section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  women's  pants, 
jackets,  skirts,  blouses  k  dresses  pro- 
duced by  DlLavore  Sportswear  Corpora- 
tion or  an  am>ropriate  subdivisioa  there- 
of have  contributed  importantly  to  an 
absolute  decline  in  sales  or  production,  or 
both,  of  such  firm  or  subdivision  and  to 
the  actual  or  threatened  total  or  partial 
separation  of  a  significant  number  or 
proportion  of  the  workers  of  such  firm 
or  sulxlivision.  I^e  investigation  will 
further  relate,  as  appropriate,  to  the  de- 
termination of  the  date  on  which  total 
or  partial  separaticms  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eiipl- 
bility  requirements  of  Secticm  222  ot  the 
Act  will  be  certified  as  eligible  to  appl 
for  adjustment  assistance  under  Titl" 
II.  Chapter  2,  of  the  Act  in  accordance 
with  the  provisions  of  Subpart  B  of  29 
cm  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  otlier  person  sliowing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  sucii  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  tiie 
address  shown  below,  not  later  than 
February  9, 1977. 

Interested  persons  are  invited  to  .sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  tills  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below, 
not  later  than  February  9,  1977. 

TTie  petition  filed  In  this  case  is  avail- 
able foe  inspecUcxi  at  the  Office  of  the 
Director,  OfiSce  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  I^Uior 
Affairs.  U.S.  Department  of  Labcv,  200 
Constitution  Avenue.  N.W.,  Washington. 

DC.  20210. 


/        I 
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Signed  at  Washington,  D.C.  this  5th 
day  of  January  1077. 

Marvin  M.  Fooxs. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

IFR  000.77  2846  PUed  l-37-77;8-45  am) 


NOTICES 


Signed  at  Washington,  D.C.  this  lat 
day  of  January  1977. 

liiABVIH  M.  FOOKS, 

Director,  Qfflce  of  Trade 
Adjustment  Assistance. 

IPR  Doc.77-2849  PUed  l-27-77;8:45  ami 


|TA-W-1.6fi6) 

DUCHESS  GARTER  CORP. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  for  Worlter  Adjust- 
ment Assistance 

On  January  1,  1977,  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 1,  1976  which  was  filed  imder 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  International  Ladies' 
Oannent  Workers  Union  on  behalf  of 
the  workers  and  former  workers  of 
Duchess  Garter  Corporation,  New  York, 
New  York  (TA-W-1,556).  Accordingly, 
/  the  Director,  OfiQce  of  Trade  Adjust- 
ment Assistance,  Bureau  of  Internation- 
al Labor  Affairs,  has  instituted  an  in- 
vestigation as  provided  in  section  221  <  a) 
of  the  Act  and  29  CFR  90.12. 

Tlie  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  garters  and 
shoulder  straps  produced  by  Duchess 
Garter  Corporation  or  an  appropriate 
subdivision  thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  tlireat- 
ened  total  or  partial  separation  of  a 
significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
pr(H>rlate  to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  he 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n.  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
-  dress  shown  below,  not  later  than  Pebi-u- 
ary  9. 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
•  the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
AflaliB.  U.8.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  30210. 


ITA-W-l,67fll 

DURALOY-BLAW-KNOX,   INC. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  17,  1977,  the  Department 
of  Labor  received  a  petition  dated  De- 
cemljer  17,  1976  which  was  filed  under 
fipctlon  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Duraloy-Blaw-Knos, 
Inc.,  Scottdale,  Pennsylvania,  a  division 
of  White  Consolidated  Industries,  Cleve- 
land. Ohio  (TA-W-1,576).  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  lias  instituted  an  investi- 
gation as  provided  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increase  of  imports  of  articles  like  or 
directly  competitive  with  tubing  carbon 
steel,  stainless  steel,  alloy  and  aUoy 
metals  produced  by  Duraloy-Blaw-Knoj. 
Inc.  or  an  appropriate  subdivision  there- 
of have  contributed  importantly  to  an 
absolute  decline  in  sales  or  production, 
or  both,  of  such  firm  or  subdivision  and 
to  the  actual  or  threatened  total  or  par- 
tial separation  of  a  significant  number 
or  proportion  of  the  workers  of  such 
firm  or  subdivision.  The  investigation 
will  further  relate,  as  appropriate,  to  tlie 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threaten- 
ed to  begin  and  the  subdivision  of  tlie 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  Section  222  of  tlie 
Act  will  be  certified  as  eligible  to  apply 
tor  adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial Interest  in  the  subject  matter  ^ 
tjhe  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  In 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  9, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  Investigation  to  the 
Director,  Office  of  Trade  Adjust  Assist- 
ance, at  the  address  shown  l>elow,  not 
Ifiter  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs.  U.S.  Etepartment  of  Labor.  200 


i 


Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 

Signed  at  Washington,  D.C.  this  17th 
day  of  January  1977. 

- .  Marvin  M.  Pooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

IFR  Doe .77-2864  PUed  1-27-77; 8. 45  ftm) 


[TA-W-1,6641 
EMPIRE  OLDSMOBILE 

Investigation  Regarding  Certification  of 
Eligibility  To  apply  for  Worker  Adjust- 
ment Assistance 

On  January  5,  1977  the  Etepartment  of 
Lalx)r  received  a  petition  dated  Decem- 
ber 13,  1976  which  was  filed  under  sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  liehalf  of  the  workers  and 
former  woriters  of  Empire  Oldsmobile, 
New  York,  New  York,  a  Division  of  Gen- 
eral Motors,  Rochester,  N.Y.  <T-W- 
1,554).  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  insti- 
tuted an  investigation  as  provided  in  sec- 
tion 221(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  Investigation  is  to 
determine  whether  alisolute  or  relative 
increases  of  imnorts  of  articles  like  or 
directly  competitive  with  the  selling  of 
automobiles  provided  by  Empire  Olds- 
mobile  or  an  appropriate  sut)dlvision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm  or  subdivision.  The  investigation 
will  further  relate,  as  appr<H>riate,  to 
the  determination  of  the  date  on  which 
total  or  partial  separations  began  or 
threatened  to  besrln  and  the  subdivision 
of  the  firm  involved.  A  group  meeting 
the  eligibility  recruirements  of  section  222 
of  the  Act  will  be  certified  as  eligible  to 
a»Dly  for  adjustment  assistance  imder 
Title  n.  Chapter  2,  of  the  Act  in  ac- 
cordance  with  the  provisions  of  Subimrt 
B  of  29  <::rPR  Part  90. 

Pursuant  to  29  CFR  90-13,  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  hi 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  Ijelow,  not  later  than  Febnian'  9. 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shov?n  below,  not 
later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Lalaor,  200 
Constitution  Avenue,  N.W.,  Washlngt<m, 
DC.  20210. 
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Signed  at  Waahlngton.  DjC.  tidi  Mh 

day  of  January  1977. 

MsanvM.  Fooss, 
Director.  OfHee  of  Trade 
Adjtatment  Assistcmee. 

(FR  Doc  .77-2847  Filed  1-27-77;  8: 45  am] 


aigiied  at  Wadilngton,  DC   this  6th 
day  of  Jazmary  1977. 

Msaroi  M.  Fooks, 
Director.  Office  of  Trade 
Adfiwtment  Assistance. 
[ra   Doc.77-2848   PUed   1-27-77:8:45   am! 


Signed  at  Washington,  D.C.  this  2nd 

day  of  January  1976. 

Maktih  M.  Fooks, 
Director.  Office  of  Trade 
Adjustment  Assistance. 

i FR  Doc  77  2844 PUed  1-27-77:8:45  »m] 


ITA-W-1JS651 

GETTYSBURG  GARMENT  CO. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  6,  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 22,  1976  which  was  filed  under  sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers  and 
former  workers  of  Gettysburg  Garment 
Company,  Gettysburg,  Pennsylvania,  a 
Division  of  Cardinal  Cottons  Corp.,  New 
York,  New  York  (TA-W-1,555) .  Accord- 
ingly, the  Director.  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Interna- 
tional Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  section  221 
(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  ladies'  robes 
and  loungewear  produced  by  Gettysbm'g 
Garment  Company  or  an  appropriate 
subdivision  thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
sut>division  and  to  the  actual  or  threat- 
ened total  or  partial  s^Kiration  of  a  sig- 
nificant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  suljdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n,  Chs^ter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  mat- 
ter of  the  Investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  in  writing  with  tiie  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Feb- 
ruary 9,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sul>- 
ject  matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  InspecUoQ  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustm^it  As- 
sistance. Bureau  of  mtematlonal  Labor 
Affairs,  TLB.  Department  of  Labor,  200 
Constitution  Avenue,  N.W..  Washington, 
D.C.  20210. 


|TA-W-1,5611 

HANSEN  SEAWAY  SERVICE   LTD. 

Investigation  Regarding  Certification  of 
Eligibilty  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  2,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 2,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  International  Long- 
shoremen's Association  on  behalf  of  the 
workers  and  former  workers  of  Hansen 
Seaway  Service  Ltd.,  Milwaukee,  Wis- 
consin (TA-W-1,551).  Accordingly,  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Latx)r 
Affairs,  has  instituted  an  investigation 
as  provided  in  section  221  <a»  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  the  storing  of 
import  and  export  products  provided  by 
Hansen  Seaway  Service  Ltd.  or  an  ap- 
propriate sulxlivlsion  thereof  have  con- 
tributed importantly  to  an  absolute  de- 
cline in  sales  or  pr(xluction,  or  both,  of 
such  firm  or  subdivision  and  to  the  actual 
or  threatened  totsd  or  partial  separation 
of  a  significant  number  or  proportion  of 
the  workers  of  such  firm  or  subdivision. 
The  Investigation  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  cm  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  sulxlivlsion  of  the  firm  Involved.  A 
group  meeting  the  eUglbllity  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n.  Chapter  2, 
of  the  Act  in  accordance  with  the  pro- 
visions of  Sut)part  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  perscm  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  t>elow,  not  later  than 
February  9,  1977. 

Interested  perstms  are  invited  to  sub- 
mit writtoi  comments  regarding  the 
subject  matter  of  this  investlgaticHi  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustmoit  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Latxn-,  200 
Constltutton  Avenue,  N.W..  Washington, 
D.C.  20210. 


ITA-W-1,552] 
INTERNATIONAL  HARVESTER  CO. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  for  Worker  Mjust- 
ment  Assistance 

On  January  5,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 14,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  the  New  Orleans. 
La.  plant  of  International  Harvester 
Company,  Chicago,  m.  (TA-W-1.552) 
Accordingly,  the  Director,  Office  of  Trade 
Adjustment  Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
Investigation  as  provided  in  section  221 
'a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  industrial  twine 
produced  by  International  Harvester 
Company  or  an  appropriate  sulxlivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  worlcers  of  such 
firm  or  sulxlivlsion.  The  investigation 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  Ijegln  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eligi- 
bility requirements  of  section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  Eisslstance  under  Title  n. 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  l>elow,  not  later  than 
February  9,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  ccwnments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  thaxi  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  'at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  (rf  Intern  attonai  Lalx»- 
Affsdrs,  U3.  Department  of  Labor,  200 
OOTistitution  Avenue,  N.W.,  Washingt<». 
D.C.  20210. 
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Signed  at  Washington,  DC.  this  5th 
day  of  January  1977. 

Maktih  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 
IR  !»•  77  2845  PUed  1-37-  77;  8  +S  am| 


|TA  W-l,549| 

K-P  HYDRAULICS  CO. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worher  Adjust- 
ment Assistance 

On  January  2,  1^6  tlie  Department  of 
Labor  received  a  petition  dated  December 
2. 1976  which  was  filed  under  section  221 
(a)  <rf  the  Trade  Act  of  1974  ("the  Act") 
by  the  Electrical  Radio  and  Machine 
Workers  of  America  on  behalf  of  the 
workers  and  former  workers  of  K-P  Hy- 
drauUca  Company,  Hudson,  Wisconsin 
(TA-W-1,549).  Accordingly,  the  Direc- 
tor, Office  of  Ti-ade  Adjustment  Assist- 
fmce.  Bureau  of  International  Labor 
AfTalrs.  has  instituted  an  Investigation  as 
provided  In  section  221  la)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
detennlne  whether  absolute  or  relative 
Increases  of  Imports  of  articles  like  or  di- 
rectly c(»npetitive  with  hydraulic  jacks 
produced  by  K-P  Hydraulics  Comp>any  or 
an  appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decline  in  sales  or  prodution,  or  both,  of 
such  firm  or  subdivision  and  to  the  actual 
or  threatened  tolal  or  partial  separation 
of  a  significant  number  or  propoiiJon  of 
the  workers  of  such  fli-m  or  subdivision. 
The  Investigation  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  Arm  involved.  A  group 
meeting  the  eligibility  requirements  of 
section  222  of^  the  Act  will  be  certified  as 
eligible  to  apply  for  adjustment  assist- 
ance under  Title  n,  Chapter  2,  of  the  Act 
In  accordance  with  the  provisions  of  Sub- 
part B  of  25  CFR  Part  90. 

Pursuant  to  29  CFR  90,13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  In  writing  with  the  Director,  Of- 
fice of  Trade  Adjustment  Assistance,  at 
the  address  show  below,  not  later  than 
February  9, 1977. 

Interested  persons  are  mvited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  OflBce  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  OfiBce  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W.,  Washington, 
DC.  20210. 


NOTICES 


signed  at  Washingion,  D.C.  fbis  3nd 
day  of  January  1977. 

,  Marvin  M.  Fooks, 

I  Director.  Offl.ce  of  Trade 

Adjustment  Assistance. 
I FR  Doc.77-2842  Piled  l-27-77;845  am] 


[TA-W-1,5731 

L.B.  EVANS'  SON  CO. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  17, 1977  the  Department  of 
Labor  received  a  petition  dated  December 
20, 1976  which  was  filed  under  section  221 
(a),  of  the  Trade  Act  of  1974  ("the  Act") 
on  l>ehalf  of  the  workers  and  former 
workers  of  L.  B.  Evans'  Son  Company. 
Wakefield,  Massachusetts  (TA-W-1,573) . 
Accordingly,  the  Director,  Office  of  Trade 
Adjustment  Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  section  221 
<&)  of  the  Act  and  29  CFR  90.12. 

The  pui-pose  of  the  investigation  Is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or  di- 
rectly competitive  with  men's  slippers 
and  shoes  produced  by  L.  B.  Evans'  Son 
Company  or  an  appropriate  subdivision 
thereof  have  contributed  Importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  separation  of  a  significant  num- 
ber or  proportion  of  the  workers  of  such 
firm  or  subdivision.  The  investigation  will 
further  relate,  as  appropiate,  to  the  de- 
termination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  tlie  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  section  222  of  the  Act 
will  be  certified  as  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  In  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hcEuring,  provided  such  request  is  filed 
In  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  the  ad- 
dress show  below,  not  later  than  Feb- 
ruary 9, 1977. 

Ititere&ted  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9, 1977. 

The  petitiim  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  UJ3.  Department  of  Labor.  200 
Constitutlwi  Avenue,  N.W..  Washington, 
D.C. 20210. 


•ft  Washington,  D.C.  this  17th 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director.  Office  of  Trade 
Adjustment  Assistance. 
I  FR  Do<;  .77-2801  FUed  1-87-77;  8 :  46  wn ) 


[TA-W-1.B681 

LEEMAR  KNITTING  MILLS 

investigation  Regarding  Certification  of 
Eligibility  To  Apply  ror  Worlter  Adjust- 
ment Assistance 

On  January  10,  1977  the  Depai-tment 
of  Labor  received  a  petition  dated  De- 
cember 19,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Leemar  Knitting 
Mills.  Long  Island  City,  New  York  (TA- 
W-1,559) .  Accordingly,  the  Director,  Of- 
fice of  Trade  Adjustment  Assistance, 
Bureau  of  International  Labor  Affairs, 
has  Instituted  an  investigation  as  pro- 
vided  in  section  221  fa)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  Imports  of  articles  like  or 
directly  competitive  with  wc«nen's  pants, 
dresses,  blouses  and  Jackets  produced  by 
Leemar  Knitting  Mills  or  an  appropri- 
ate subdivision  thereof  have  contributed 
importantly  to  an  absolute  decline  in 
sales  or  production,  or  both,  of  such  firm 
or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  tlie 
workers  of  such  firm  or  subdivision.  Ilie 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  Involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  s^iply  for  adjust- 
ment assistance  under  Title  n.  Chapter 
2,  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  \s  filed  in 
writing  with  the  Director,  Office  of  Ti-ade 
Adjustment  Assistance,  at  the  addres.^' 
shown  below,  not  later  Uian  February  9. 
1977. 

Interested  persons  are  invited  to  .sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs.  UJS.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington, 
DC.  20210. 
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Signed  at  Washington,  D.C.  this  lOtti 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director.  Office  of  Trade 
Adjustynent  Assistance. 

[FR  Doc.77-2860  PUed  1-27-77:8:45  am] 


Signed  at  Washlngtm,  D.C.  this  18th 
day  of  January  1977. 

Marvin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc  77-2868  Piled  l-27-77;8:45  am] 


Signed  at  Washington.  D.C.  this  17th 
day  of  January  1977. 

^  Marvin  M.  Fooks, 

Director,  Office  of  Trade 
Adjtistment  Assistance. 

I  FR  Doc  77-2863  FUed  1-27-77:8:45  am] 


ITA-W-1,5801 
LINETT  TAILEURS  CO. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  18,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 23,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  Amalgamate^  CHotli- 
ing  and.  Textile  Workers  Union  on  behalf 
of  the  workers  and  former  workers  of 
Linett  Taileurs  Company,  New  York, 
New  York,  a  subsidiary  of  Linett  Clothes. 
Inc.,  New  York,  New  York  (TA-W- 
1.580).  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance.  Bureau 
of  International  Labor  Affairs,  has  in- 
stituted an  Investigation  as  provided  in 
section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  men's  tailored 
suits  and  sports  jackets  produced  by 
Linett  Taileurs  Company  or  an  appro- 
priate subdivision  thereof  have  contrib- 
uted importantly  to  an  absolute  decline 
in  sales  or  production,  or  both,  of  such 
firm  or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separaticm  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision,  llie 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  imder  Title  n.  Chapter 
2.  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  9, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspecti(Hi  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustmmt  As- 
sistance, Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constttlcm  AvKiue,  N.W.,  Washington, 
D.C.  20210. 


[TA-W-1.5751 

MARIA  GARMENT  CO. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  Januai-y  17,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cemt>er  20,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
C'the  Act")  on  behalf  of  the  workers 
and  foimer  workers  of  Maria  Garment 
Companj-.  Jereey  City.  New  Jersey  (TA- 
W-1,575) .  Accordingly,  the  Director,  Of- 
fice of  Trade  Adjustment  Assistance. 
Bui-eau  of  International  Labor  Affairs, 
has  instituted  an  investigation  as  pro- 
vided in  section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  ladies'  dresses, 
pants  and  blouses  produced  by  Maria 
Garment  Company  or  an  appropriate 
subdivision  thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  tiie 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  group 
meeting  the  eligibility  requirements  of 
section  222  of  the  Act  will  be  certified 
as  eligible  to  apply  for  adjustment  assist- 
ance under  Title  n.  Chapter  2.  of  the 
Act  in  accordance  with  the  provisions 
of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  Interest  in  the  subject  matter 
of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  Is 
filed  in  writing  with  the  Director.  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Feb- 
ruary 9,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  Uils  Investigation  to 
the  Director,  Office  of  Trade  Adjust- 
ment Assistance,  at  the  address  shown 
below,  not  later  than  February  9,  1977. 

The  petition  filed  In  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International  La- 
bor Affairs,  UjS.  Department  of  Labor. 
200  Constitution  Avenue,  N.W.,  Wash- 
ington, D.C.  20210. 


(TA-W-1,5651 

MIRED  FOUNDATIONS.   INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  Januarj"  1,  1977,  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 1,- 1976,  w-hich  was  filed  under 
section  221(a)  of  tlie  Trade  Act  of  1974 
("the  Act")  by  the  Int»iiatlonal  Ladies' 
Garment  Workers  Union  on  behalf  of 
the  workers  and  former  workers  of  Mired 
Foundations,  Inc.,  New  York,  New  York 
(TA-W-1,565> .  Accordingly,  the  Direc- 
tor, Office  of  Trade  Adjustment  Assist- 
ance, Bureau  of  International  Labor 
Affairs,  has  instituted  an  investigation 
as  provided  in  section  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  brassieres  and 
girdles  produced  by  Mired  Foundations. 
Incorporated  or  an  appropriate  subdi- 
vision thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub- 
division and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  significant 
number  or  proportion  of  the  workers  of 
such  firm  or  subdivision.  The  Investiga- 
tion will  further  relate,  as  appropriate, 
to  the  determination  of  the  date  on  which 
total  or  partial  separations  l>egan  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved.  A  group  meeting 
the  eligibility  requirements  of  Section 
222  of  the  Act  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  n.  Chapter  2,  of  the  Act  in  accord- 
ance with  the  provisions  of  Subpart  B  of 
29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  In  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  9,  1977. 

Interested  persMis  are  Invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  Investigation  to 
the  Director.  Office  of  Trade  Adjust- 
ment Assistance,  at  the  address  shown 
below,  not  later  than  February  9,  1977. 
The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sist£mce,  Bureau  of  Intematicnal  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W.,  Washington, 
DC.  20210. 
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Signed  at  Washington.  D.C.  this  Ist 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director.  Office  of 
Trade  Adjustment  Assistance. 

|FR  Doc.77-2853  Piled  l-27-77;8:«  am] 


lTA-W-1,5781 

NATIONAL  SUPPLY  CO. 

Investigation  R^arding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment ^sistance 

On  January  9,  1977,  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 9,  1976,  which  was  filed  imder 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworicers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Gainesville,  Texas 
Idant  of  National  Supply  Co.,  Houston, 
Tesas,  a  Div.  of  Armco  Steel  Corp.. 
Mlddletown,  Ohio  (TA-W-1,578) .  Ac- 
cordingly, the  Director,  Office  of  Trade 
Adjusrtmait  Assistance,  Bureau  of  In- 
ternational Labor  Affairs,  has  instituted 
aa  Investigation  as  provided  in  section 
221(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  InvestlgaticHi  is  to 
determine  whether  absolute  or  relative 
Increases  of  Imports  of  articles  like  or 
directly  competitive  with  steel  triplex 
jHunps,  slush  pumps,  converters  and 
cranes  produced  li^  National  Supply 
Company  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or  produc- 
tion, or  both,  of  such  firm  or  subdivision 
and  to  the  actual  or  threatened  total  or 
partial  sepcu^tlton  of  a  significant  num- 
ber or  proportion  of  the  woriters  of  such 
firm  or  subdivision.  "ITie  Investigation 
will  further  relate,  as  appropriate,  to 
the  determination  of  the  date  on  which 
total  or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved.  A  group  meeting 
the  eligibility  requirements  of  SectlMi 
222  of  the  Act  will  be  certified  as  eligible 
to  apply  for  adjustment  assistant  imder 
THle  n.  Chapter  2,  of  the  Act  in  accord- 
ance with  the  provisions  of  Subpart  B 
of  29  CFR  Part  90.    

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  shoeing  a  sub- 
stantial Interest  In  the  subject  matter 
Of  the  investigation  may  request  a  pub- 
lic hearing,  provided  such  request  is  filed 
In  writing  with  the  Director,  OflBce  of 
Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Feb- 
ruary 9,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  OfiBce  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  OfBce  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Aflalxs,  UJS.  Department  of  Labor,  200 
Ooostltuti<xi  Avenue,  N.W.,  Washington, 
D.C.  20210. 


NOTICES 


Signed  at  Washington,  D.C.  tbls  Mfa 
day  of  January  1977. 

Marvin  M.  Fooks.        1 

Director,  Office  of    I 

Trade  Adjustment  Assistance. 

JFR  Doc  77-2866  Piled  l-27-77;8:45  »mf 
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[TA-W-1,6601 
ROBERT  HALL  CLOTHES 


L 


SUcned  at  Washington,  D.C.  this  5th 
day  Off  January  1977. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 

[PR  E»oc.77-2843  PQed  1-37-77; 8: 45  am] 


Investigation    Regarding   (^rtification 
Eligibinty  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  5,  1977,  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 5,  1976,  which  was  filed  under 
section  221  (a)  of  the  Trade  Act  of  1974 
("the  Act")  on  behalf  of  the  workers 
and  former  workers  of  Robert  Hall 
Clothes,  New  York  City,  New  York 
(TA-W=-1,550).  Accordingly,  the  Di- 
rector, Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  Intematlc»ial  Labor 
Affairs,  has  instituted  an  investigati^m  as 
provided  in  section  221  (a,)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  Investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  men's  taUored 
suifc,  sportcoats,  leisure  suits  and  slacks 
produced  by  Robert  Hall  Clothes  or  an 
appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decline  in  sales  or  production,  or  t)oth, 
of  such  firm  or  subdivision  and  to  the 
actual  or  threatened  total  or  partial 
separation  of  a  significant  number  of 
proportion  of  the  woricers  of  such  finn 
or  subdivision.  The  investigation  will 
further  relate,  as  apprcH>riate,  to  tJie 
detlermination  of  the  date  on  which  total 
or  partial  separations  began  or  threat- 
ened to  begin  and  the  subdivision  of  the 
firm  involved.  A  group  meeting  the  eii- 
gibtlity  requirements  of  section  222  of  the 
Act  will  be  certified  as  eligible  to  apply 
for  adjustment  assistance  imder  Title  U, 
Chapter  2,  of  the  Act  in  accordance  w^th 
the  provisions  of  Sul^mrt  B  of  29  CTR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial Interest  in  the  subject  matter  of 
the  Investigation  may  request  a  puWic 
hearing,  provided  such  request  Is  filed 
in  writing  with  the  Director,  Office  of 
Trade  Adjustment  Assistance,  at  tihe 
address  shown  below,  not  later  than 
February  9.  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  addi-ess  shown  below,  not 
later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
,  Affairs,  U.S.  Department  of  Labor,  300 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 


ITA-W-1,671] 

ROCKWELL  IMTERNATIONAL 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worlcer  Adjust- 
ment Assistance 

On  December  6,  1976,  the  Department 
of  Labor  received  a  petition  dated  No- 
vember 29,  1976,  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the '  Act")  by  the  International 
Brotherhood  of  Teamsters,  Chauffeurs. 
Warehousemen  &  Helpers  of  America  on 
behalf  of  the  workers  and  former  workers 
of  Harvard,  Illinois,  Admiral  Group  of 
Rockwell  International,  Pittsburgh,  Pa. 
(TA-W-1,571).  Acordingly,  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
Bureau  of  International  Labor  Affairs, 
has  Instituted  an  Investigation  as  pro- 
vided in  section  221  (a.)  of  the  Act  and  29 
CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  Uke  or 
directly  competitive  with  color  televisions 
produced  by  Rockwell  International  or 
an  appropriate  subdivision  thereof  have 
contributed  Importantly  to  an  absolute 
decline  in  sales  or  production,  or  both, 
of  such  firm  or  subdivision  and  to  the 
actual  or  threatened  total  or  partial 
separation  of  a  significant  number  or 
proportion  of  the  workers  of  such  finn  or 
subdivlslOTi.  The  Investigation  will  fur- 
ther relate,  as  appropriate,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  section  222  of  the  Act  will 
be  certified  as  eligible  to  apply  for  ad- 
justment assistance  under  Title  II, 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  9, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director.  Office  of  Trade  Adjustmoit 
Assistance,  at  the  address  shown  below, 
not  later  than  February  9,  1977. 

The  petition  filed  In  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment 
Assistance.  Bureau  of  International  La- 
bor Affairs,  n.8.  D^Dartment  of  Labor, 
200  Constitution  Avenue,  N.W.,  Wash- 
ington, D.C.  20210. 
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Signed  at  Washington.  D.C.  this  4th 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 
IPR  Doc  77-2859  PUed  1-27-77:8:45  ami 


Signed  at  Washington,  D.C.  this  18th 
day  of  January  1977. 

MARvm  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

I  PR  Doc.77-2871  Piled  1-27 -77:8:45  am] 


Signed  at  Washington,  D.C.  this  11th 
day  of  January  1977. 

Maevin  M.  Fooks. 
Director,  Office  of  Trade 
Adjustment  Assistance. 

(PR  Doc  77-2857  PUed  1-27-77:8:45  am) 


(TA-W-1.5831 
SHENANGO,   INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  18,  1977,  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 27,  1976,  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  the  Buffalo,  New 
York  plant  of  Shenango,  Inc.,  Pittsburgh. 
Pa.,  a  wholly-owned  subsidiary  of 
Shenango  P\imance  Company,  Pitts- 
burgh, Pa.  (TA-W-1,583).  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gation as  provided  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  cast  iron  molds 
produced  by  Shenango,  Incorporated  or 
an  appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decline  in  sales  or  production,  or  both,  of 
such  firm  or  subdivision  and  to  the  actual 
or  threatened  total  or  partial  separation 
of  a  significant  number  or  proportion  of 
the  workers  of  such  firm  or  subdivision. 
The  investigation  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial  separations 
began  or  threatened  to  begin  and  the 
subdivision  of  the  firm  involved.  A  group 
meeting  the  eligibility  requirements  of 
section  222  of  the  Act  will  be  certified  as 
eligible  to  apply  for  adjustment  assist- 
ance imder  Title  II,  Chapter  2,  of  the  Act 
in  accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shlJwn  below,  not  later  than  February  9, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  9.  1977. 

The  petition  filed  In  this  case  is  avail- 
able for  inspectirai  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  Int^national  La- 
bor Affairs,  UJ3.  Department  of  Labor, 
200  Constitution  Avenue.  N.W.,  Wash- 
ington. D.C.  20210. 


ITA-W-1,5691 
SOUTH    END  TRANSPORTATION,    INC. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  for  Worker  Adjust- 
ment Assistance 

On  Januarj-  11.  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 20.  1976  which  was  filed  under 
section  221  <a>  of  the  Trade  Act  of  1974 
rthe  Act")  by  the  on  behalf  of  the  work- 
ers and  former  workers  of  South  End 
Transportation,  Inc.,  Trout  Creek, 
Michigan  (TA-W-1,569) .  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gration  as  provided  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or  di- 
rectly competitive  with  transporting  of 
workers  to  the  White  Pine  Copper  Mine 
provided  by  South  Elnd  Transportation, 
Inc.  or  an  appropriate  sulsdivision  thereof 
have  contributed  importantly  to  an  abso- 
lute decline  in  sales  or  production,  or 
both,  of  such  firm  or  subdivision  and  to 
the  actual  or  threatened  total  or  partial 
separation  of  a  significant  number  or 
proportion  of  the  woi*ers  of  such  firm  or 
subdivision.  The  investigation  will  fur- 
ther relate,  as  appropriate,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  section  222  of  the  Act 
will  be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Chapter  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  9, 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9.  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W..  Washington, 
D.C. 20210. 


I T  A- W- 1,5821 
UNION   CARBIDE  CORP. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  Januar>-  18.  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 20,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
rthe  Act")  by  the  Oil,  Chemical  and 
Atomic  International  Union  on  behalf  of 
the  workers  and  former  workers  of  the 
Marietta,  Ohio,  Metals  Division  plant  of 
Union  Carbide  Corporation.  New  York. 
New  York  (TA-W-1.582).  Accordingly, 
the  Dii-ector.  Office  of  Trade  Adjustment 
Assistance.  Bureau  of  International 
Labor  Affairs,  has  instituted  an  investi- 
gation as  pronded  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or  di- 
rectly competitive  with  ferro  chrome, 
ferro  manganese,  silicon  manganese  and 
electrolytic  manganese  produced  by 
Union  Carbide  Corporation  or  an  appro- 
priate subdivision  tliereof  have  contrib- 
uted importantly  to  an  absolute  decline 
in  sales  or  production,  or  both,  of  such 
firm  or  subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  Involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  lye 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  under  Title  n,  Chapter 
2.  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13.  the  peti- 
tioner or  any  other  person  showing  a  sub- 
stantial interest  in  the  subject  matter  of 
the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  belon .  not  later  than  February  9. 
1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9,  1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance. Bureau  of  International  Labor 
Affairs.  U.S.  Department  of  Labor,  200 
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Constitution  Avenue,  N.W^  Washington. 
D.C.  20210. 

Signed  at  Washington,  DC.  this  18th 
day  of  January  1977. 

Marvin  M.  I\x>ks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

IFR  Doc.77-2870  PUed  l-27-77;8:45  am] 


Bl8t«nce.  Bureau  of  International  Labor 
AfTatre,  JJJR.  Department  ot  Labor,  200 
Otnetitutlon  Avenue,  N.W.,  Washing- 
ton, D.C.  20210. 


[TA-W-1.677] 

UNITED  AUTOMOBILE,  AEROSPACE  & 
AGRICULTURAL  IMPLEMENT  WORKERS 
OF  AMERICA 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  7,  1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 7,  1976  which  was  filed  under  sec- 
tion 221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  AutomobUe, 
Aerospace  L  Agricultural  Implement 
Workers  of  America  on  behalf  of  the 
workers  and  former  workers  of  United 
AutomobUe.  Aerospace  &  Agricultural 
Implement  Workers  of  America,  Keno- 
sha. Wis.  (TA-W-1.577) .  Accordingly, 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  has  instituted  £in  investi- 
gation as  provided  in  section  221(a)  of 
the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  Is 
to  determine  whether  absolute  or  rela- 
tive Increases  of  imports  of  articles  like 
or  directly  competitive  with  secretarial 
services  provided  by  United  Automobile. 
Aerospace  L  Agricultural  Implement 
Workers  of  America  or  an  appropriate 
subdivision  thereof  have  contributed  im- 
portantly to  an  absolute  decline  in  sales 
w  production,  or  both,  of  such  firm  or 
sutidlvlslon  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  sig- 
nificant number  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
date  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  subdivision  of  the  firm  Involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjust- 
ment assistance  imder  Title  n.  Chapter 
2.  of  the  Act  in  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
8tft)stantial  Interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than  Feb- 
ruary 9.  1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director.  Office  of  Trade  Adjust- 
ment Assistance,  at  the  address  shown 
below,  not  later  than  February  9,  1977. 

The  petition  filed  in  this  case  Is  avail- 
able for  inq?ecti(m  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 


Signed  at  Washington,  D.C.  this  ^ 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

7-2865  Tiled.  1-27-77:8:45  am] 
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[TA-W-1,563] 
U.S.   STEEL  CORP. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
n^ent  Assistance 

On  January  10,  1977  the  Department 
of  I^bor  received  a  petition  dated  De- 
cember 23,  1976  which  was  filed  mider 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  States  Steel- 
workers  of  America  on  behalf  of  the 
workers  and  former  workers  of  Lorain, 
Ohio  plant  of  United  States  Steel  Cor- 
poration, Pittsburgh,  Pa.  (TA-W-1,568). 
Accordingly,  the  Director,  Office  of  Trade 
Adjustment  Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted 
an  investigation  as  provided  in  section 
221(a)  of  the  Act  and  29  CFR  9«.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  furnace  for 
pig  iron  produced  by  United  States  Steel 
Corporation  or  an  appropriate  subdi- 
vision thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  saAes 
or  production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or  threat- 
ened total  or  partial  separation  of  a  dg- 
nlficant  nimiber  or  proportion  of  the 
workers  of  such  firm  or  subdivision.  The 
investigation  will  further  relate,  as  ap- 
propriate, to  the  determination  of  the 
dat^  on  which  total  or  partial  separa- 
tions began  or  threatened  to  begin  and 
the  jsubdlvlsion  of  the  firm  involved.  A 
group  meeting  the  eligibility  require- 
ments of  section  222  of  the  Act  will  be 
certified  as  eligible  to  apply  for  adjiet- 
ment  assistance  under  Title  n.  Chapiter 
2,  of  the  Act  In  accordance  with  the  pro- 
visions of  Subpart  B  of  29  CFR  Part  90. 

Piirsuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
sulMtantial  Interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  In  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  t^e 
address  shown  below,  not  later  than  Feb- 
ruary 9,  1977. 

interested  persons  are  invited  to  sub- 
mit written  comments  r^rarding  the 
subject  matter  of  this  Investigation  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not.Iater  than  February  9,  1977. 

"liie  petition  filed  in  this  case  is  avail- 
able for  Inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 


Constitution  Avenue,  N.W.,  Washington. 
DC.  20210. 

Signed  at  Washington,  D.C.  this  10th 
day  of  Januarj'  1977. 

Marvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Dcr  77-2851  Filed  1-27-77:8:45  am] 


[TA-W-1.564] 

U.S.  STEEL  CORP. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  10,  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 23,  1976  which  was  filed  under 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workei-s  of  Irvin  ET  Works,  Brad- 
dock  and  Dravosburg,  Pennsylvania  of 
U.S.  Steel  Corp.,  Pittsburgh,  Pa.  (TA-W- 
1.564).  Accordingly,  the  Director,  Office 
of  Trade  Adjustment  Assistance,  Bureau 
of  International  Labor  Affairs,  has  insti- 
tuted an  investigation  as  provided  in  sec- 
tion 221(a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  carbon  slieet 
and  strip,  coded  sheet,  slabs  and  tin  mill 
products  produced  by  U.S.  Steel  Corpora- 
tion or  an  appropriate  subdivision  there- 
of have  contributed  Importantly  to  an 
absolute  decline  in  sales  or  production,  or 
both,  of  such  firm  or  subdivision  and  to 
the  actual  or  threatened  total  or  partial 
separation  of  a  significant  niunber  or 
proportion  of  the  workers  of  such  firm  or 
subdivision.  The  investigation  will  fur- 
ther relate,  as  approprla:te,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  section  222  of  the  Act 
will  be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Chapter  2,  of  the  Act  In  accordance  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
subtantial  interest  in  the  subject  mat- 
ter of  the  investigation  may  request  a 
public  hearing,  provided  such  request  Is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  9. 1977. 

Interested  persons  are  Invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  Investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  address  shown  below,  not 
later  than  February  9. 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director.  Office  of  Trade  Adjustment  As- 
sistance, Biueau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  N.W.,  Washington, 
DC.  20210. 
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Signed  at  Washington,  D.C.  this  10th 
day  of  January  1977. 

MarvihsM.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

'  :FR  Doc  77-2852  PUed  1-27-77:8:45  am] 


Signed  at  Washingtoji,  D.C.  this  lOth 
day  of  January  1977. 

Marvin  M.  Fooks, 
Director.  Ol^ce  of  Trade 
Adjustment  Assistance. 

|FR  Doc  77-2858  FUed  1-27-77:8:46  am) 


Signed  at  Washington.  DC.  ihis   1st 
day  of  JanusuT  1977. 

Marvin  M.  Fooks. 
Director,  Office  of 
Trade  Adjustment  Assistance. 

IFR  Doc,77-2860  FUed  1-27-77:8:45  am) 


[TA-W-1,670] 

WEYENBERG  SHOE   MANUFACTURING 
CO. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  10, 1977  the  Department  of 
Labor  received  a  petition  dated  Decem- 
ber 10, 1976  which  was  filed  under  section 
221(a)  of  the  Trade  Act  of  1974  ("the 
Act")  by  the  Boot  and  Shoe  Workers 
Union  on  behalf  of  the  workers  and  for- 
mer workers  of  Weyenberg  Shoe  Manu- 
facturing Co.,  Milwaukee.  Wisconsin 
(TA-W-1,570) .  Accordingly,  the  Direc- 
tor, Office  of  Trade  Adjustment  Assist- 
ance, Bureau  of  International  Lalx>r  Af- 
fairs, has  instituted  an  investigation  as 
provided  in  section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  Investigation  is  to 
determine  whether  absolute  or  relative 
Increases  of  Imports  of  articles  like  Or  di- 
rectly competiUve  with  insoles  and  out- 
soles  for  men's  shoes  produced  by  Weyen- 
berg Shoe  Manufacturing  Co.  or  an 
appropriate  subdivision  thereof  have 
contributed  importantly  to  an  absolute 
decUne  In  sales  or  production,  or  laoth,  of 
such  firm  or  subdivision  said  to  the  ac- 
tual or  threatened  total  or  partial  sep- 
aration of  a  significant  number  or  pro- 
portion of  the  workers  of  such  firm  or 
subdivision.  The  Investigation  will  fur- 
ther relate.>  as  appropriate,  to  the  deter- 
mination of  the  date  on  which  total  or 
partial  sepcurations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requirements  of  section  222  of  the  Act 
wiU  be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Chairter  2,  of  the  Act  in  accordfmce  with 
the  provisions  of  Subpart  B  of  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
subtantial  interest  in  the  subject  mat- 
ter of  the  investigalion  may  request  a 
public  hearing,  provided  such  request  is 
filed  in  writing  with  the  Director,  Office 
of  Trade  Adjustment  Assistance,  at  the 
address  shown  below,  not  later  than 
February  9, 1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  Investigation  to  the 
Director,  Office  of  Trade  Adjustment  As- 
sistance, at  the  siddress  shown  l>elow.  not 
later  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
able for  inspection  at  the  Office  of  the 
Director,  OfBce  of  Trade  Adjustment  As- 
sistance, Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington. 
DC.  20210. 


lTA-W-1,572) 
WHEELING-PITTSBURGH  STEEL  CORP. 

Investigation  Regarding  Certification  of 
Eligibility  to  Apply  for  Worker  Adjust- 
ment Assistance 

On  January  1.  1977  the  Etepartment 
of  Labor  received  a  petition  dated  De- 
cember 1,  1978  which  was  filed  imder 
section  221(a)  of  the  Trade  Act  of  1974 
("the  Act")  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Martins  Perry,  Ohio 
plant  of  Wheeling-Pittsburgh  Steel  Corp. 
Pittsburgh,  Pa.  (TA-W-1,572) .  Accord- 
ingly, the  Director,  Office  of  Trade  Ad- 
justment Assistance,  Bureau  of  Inter- 
national Labor  Affairs,  has  instituted  an 
investigation  as  provided  in  section  221 
•  a '  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  galvanlz^ 
sheets,  coils  k  metal  ware  products 
produced  by  Wheeling-Pittsburgh  Steel 
Corporation  or  an  appropriate  subdivi- 
sion thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  ot  both,  of  such  firm  or  sub- 
division and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  signifi- 
cant number  or  proportion  of  the  workers 
of  such  firm  or  subdivision.  The  investi- 
gation will  further  relate,  as  appropriate. 
to  the  determination  of  the  date  on 
which  total  or  partial  separations  began 
or  threatened  to  begin  and  the  subdivi- 
sion of  the  firm  involved.  A  group  meet- 
ing the  eligibility  requirements  of  sec- 
tion 222  of  the  Act  wlU  be  certified  as 
eligible  to  apply  for  adjustment  assist- 
since  imdef  Title  H,  Chapter  2,  of  the 
Act  in  accordance  with  the  provisimis  of 
Subpart  B  of  29  CPR  Part  90. 

Pursuant  to  29  CRl  90.13,  the  peti- 
tioner or  tmy  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  Investigation  may  request  a  public 
hearing,  provided  such  request  is  filed 
in  writing  with  the  Director,  OfBce  of 
Trade  Adjustment  Assistance,  at  the  sul- 
dress  shown  below,  not  later  than  Feb- 
uary  9,  1977. 

Interested  persons  are  invited  to  sub- 
mit writt«i  comments  reguding  the  sub- 
ject matter  of  this  Investigation  to  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  9, 1977. 

The  petition  filed  in  this  case  is  avail- 
for  inspection  at  the  Office  of  the  Direc- 
tor, Office  of  Trade  Adjustment  Assist- 
ance, Bureau  of  Intonational  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W.,  Washington, 
DC.  20210. 


ITA-W-l,579i 
WILLIAM  ATKIN  COMPANY,   INC. 

Investigation  Regarding  Certification  of 
Eligibility  To  Apply  for  Worker  Adjust- 
merrt  Assistance 

On  January  18.  1977  the  Department 
of  Labor  received  a  petition  dated  De- 
cember 30,  1976  which  was  filed  under 
section  221  •  a)  of  the  Trade  Act  of  1974 
t"the  Act")  by  the  Amalgamated  Cloth- 
ing and  Texitle  Workers  Union  on  behalf 
of  the  workers  and  former  workers  of 
WilUam  Atkin  Company,  Incorporated. 
Allentown,  Pennsylvania  (TA-W-1.579). 
Accordingly,  the  Director,  Office  of  Trade 
Adjustment  Assistance,  Bureau  of  Inter- 
national Lat>or  Affairs,  has  instituted  an 
investigation  as  provided  In  section  221 
<a)  of  the  Act  and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  at>solute  or  relative 
increases  of  imports  of  sirticles  like  or 
directly  competitive  with  men's  shirts 
produced  by  William  Atkin  Company, 
Incorporated  or  an  appropriate  subdi- 
vision thereof  have  contributed  impor- 
tantly to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub- 
divisicm  and  to  the  actual  or  threatened 
total  or  partial  separaticm  of  a  signifi- 
cant number  or  proportion  of  the  woticers 
of  such  firm  or  subdivision.  The  investi- 
gation will  further  relate,  as  appropriate, 
to  the  determination  of  the  date  on  which 
total  or  partial  separatkms  began  or 
threatened  to  begin  and  the  subdivtsian 
of  the  firm  Involved.  A  group  meeting 
the  eligil>iUty  requirements  of  section  222 
of  the  Act  will  be  certified  as  eligible  to 
a]K>ly  for  adjustment  assistance  under 
Title  n.  Chapter  2.  of  the  Act  in  ac- 
cordance with  the  provisions  of  Subpart 
B  of  29  CFR  Part  90. 

Puxsoant  to  29  CFR  90.13,  the  peti- 
tioner or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investtgatlon  may  request  a  public 
hearing,  provided  such  request  Is  filed 
in  writing  with  the  Director,  Office  of 
Trade^djustment  Assistance,  at  the  ad- 
dress shown  below,  not  later  than  Peb- 
uary  9,  1977. 

Interested  persons  are  invited  to  sub- 
mit written  comments  regarding  the  sub- 
ject matter  of  this  Invest^tiim  to  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  latter  than  February  9,  1977. 

The  petition  filed  in  this  ease  is  avail- 
able for  inspection  at  the  Office  of  the 
DlrectM*.  Office  of  Trade  Adjustment 
Assistance.  Bureau  of  IntematiMial 
Labor  Affairs,  n.S.  Depcu-tment  of  I^bor. 
200  CcmstttutioQ  Avenue.  N.W..  Washing- 
ton. D.C.  20210. 
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Signed  at  Washington,  D.C.  this  18th 
day  of  January  1977. 

Marvik  M.  Fooks, 
Director,  Office  of 
Trade  Adjustment  Assistance. 

IFH  Doc  77-2867  Filed  l-27-77;8:45  am] 

NATIONAL  COMMISSION  ON 
ELECTRONIC  FUND  TRANSFERS 

MEETINGS 

The  National  Commission  on  Elec- 
tronic Fund  Transfers  will  meet  on 
Wednesday.  February  9. 1977  and  Thurs- 
day. February  10,  1977  at  the  Motor 
House  Complex.  Colonial  Williamsburg, 
Williamsburg,  Virginia,  beginning  at  9 
a.m.  each  day.  The  meetings  will  discuss 
the  contents  of  the  Commission's  interim 
report  to  the  President  and  the  Conarress. 

The  meetings  are  op>en  to  the  public 
on  a  first-call  basis  to  the  extent  that 
space  permits.  Any  person  interested  in 
attending  should  first  call  Ms.  Janet 
Miller  at  (202)  254-7400  to  check  on  the 
availability  of  space. 

Dated :  January  24,  1977. 

James  O.  Howard,  Jr., 

General  Counsel. 

|PR  Doc.77-2790  Piled   1-27-77;   8:45  am] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

CLEARANCE  OF  REPORTS 

List  of  Requests 

The  following  is  a  list  of  requests  for 
clearance  of  reports  intended  for  use  in 
collecting  information  from  the  public 
received  by  the  Office  of  Management 
and  Budget  on  January  19,  1977  (44 
U.S.C.  3509  >.  The  piu-pose  of  publishing 
this  list  in  the  Federal  Register  is  to 
inform  the  public. 

The  list  includes  the  title  of  each  re- 
quest received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of 
information;  the  agency  form  niun- 
ber(s),  if  applicable;  the  frequency  with 
which  the  information  is  proposed  to  be 
collected;  the  name  of  the  reviewer  or 
reviewing  division  within  OMB,  said*  an 
indication  of  who  will  be  the  respond- 
ents to  the  proposed  collection. 

Requests  for  extension  which  appear 
to  raise  no  significant  issues  are  to  be 
approved  after  brief  notice  through  this 
release. 

Further  information  about  the  items 
on  this  daily  list  may  be  obtained  from 
the  clearance  office.  Office  of  Manage- 
ment and  Budget,  Washington,  D.C. 
20503.  (202-395-4529),  or  from  the  re- 
vie^'er  listed. 

New  Forms 

DEPARTMENT   OP   DEFENSE 

Dep«rt(nent   of   tfae   V%ry,   ITJB.   Navy  paid 
tiroadcast  media  mix  and  media  weight,  at- 
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tltudo  and  awareness  study,  single  time. 
nonprior  aervlce  males  age  17-21,  National 
Security  Division,  Maria  Gonzalez,  395- 
4734. 

DrP.^RTMEN'T   OP   HOUSING   AND    URBAN 
DEVEI.OPMENT 

Policy  Development  Research,   single-family 
defaalt  counseling  referral,  screening,  and 
stotiis  record,   8118A,   8118B,  single   time, 
couneeling  agencies  for  Sec.   203.  221.  235 
mortgagors,  Larry  Haber,   395-5631. 
CXfice   of    Human   Development,    Survey    of 
Headstart    Assessment    Instruments    and 
Survey    of    Headstart    Assessment    Proce- 
duree,  single  time,  Headstart  directors  and 
teachers,  Raynsford,  R..  395-3814. 
Housing  management: 
Development  cost  budget  for  public  hous- 
ing program,   HUD-52484,  on   occasion, 
public  housing  agency.  Housing,  Veter- 
ans and  Labor  Division,  395-3532. 
Application   by   public   agency   for   public 
housing  program,  HUD-52470,  on  occa- 
slan,  public   housing   agencies,   Hovising 
Veterans  and  Labor  Division,   395-3532. 
Preliminary  site  report  by  public  housing 
agency  HUD-52651,  on  occasion,  public 
housing  agencies.  Housing.  Veterans  and 
Lfbor  Division,  395-3532. 

DEPARTMENT   OF   JUSTICE 

Drug  Enforcement  Administration,  retail 
level  drug  sample,  monthly.  State  &  local 
crime  laboratories  In  25  cities,  Tracey  Cole 
396-5870. 

(  DEPARTMENT   OF    LABOR 

Labor  Management  and  Service  Administra- 
tion, survey  to  assess  the  Impact  of  ERISA 
on  administration  Costs  of  small  pension 
plans,  single  time,  employers  who  spon- 
sored pension  plans  having  19  participants 
Strasser,  A..  395-6867. 

I  Extensions 

GENERAL   SERVICES   ADMINISTRATION 

Bidders  mailing  list  application.  SP129,  on 
occasion,  applicants,  Cavwood,  D.  P..  395- 
3448. 

NATIONAL    SCIENCE  FOUNDATION 

Survey  of  earned  doctorates  awarded  in  the 
United  States,  annually,  all  new  Ph.  D.'.s 
Kathy  Wallman,  395-8140. 

NATIONAL   AERONAUTICS  AND   SPACE 
ADMINISTRATION 

New  Technology  Transmittal  form.  NASA 
668.  on  occasion.  NASA  Contractors, 
Warren  Topellus,  395-6872. 

Phillip  D.  Larskn, 
Budget  and  Management  Officer. 
(PB  Doc.77-2932  Piled  1-27-77:8:46  am] 


DEPARTMENT  OF  STATE 

(Public  Notice  514] 

US-UK  AIR  SERVICES  AGREEMENT 
(THE  BERMUDA  AGREEMENT) 

Current  Renegotiation 

On  June  22,  1?76.  the  United  Kingdom 
notified  the  United  States  of  Its  inten- 
tion to  terminate  one  year  hence  the 
United  States-United  mngd<Mn  Air 
Services  Agreement,  commonly  referred 


to  as  the  Bermuda  Agreement.'  The 
United  Kingdom  requested  consultations 
under  the  terms  of  Article  13  of  the 
Bermuda  Agreement. 

The  Department  of  State  is  responsible 
for  the  negotiation  of  international 
agreements,  including  air  transport 
agreements.  Under  Section  802  of  tlie 
Federal  Aviation  Act.  the  Secretary  of 
State  is  required  to  'consult  with  the 
Secretary  of  Transportation,  (the  Civil 
Aeronautics  I  Board,  or  Secretary  (of 
Commerce  > ,  as  appropriate,  concerning 
the  negotiations  of  any  agreements  with 
foreign  governments  for  the  establish- 
ment or  development  of  *  *  *  air  routes 
and  services."  The  Department  of  State 
is  coordinating  witli  other  agencies  re- 
garding United  States  positions  for  ne- 
gotiations with  the  United  Kingdom 
looking  to  a  new  United  States-United 
Kingdom  air  transport  agreement.  Con- 
sultations between  tlie  two  countries 
aimed  at  developing  a  new  bilateral 
agreement  have  begun  and  will  continue 
during  1977. 

Traffic  rights  between  the  United 
States  and  the  United  Kingdom  were  ex- 
changed in  1946  when  the  Governments 
of  the  two  nations  entered  into  the  Ber- 
muda Agreement.  This  document  has  be- 
come a  model  not  only  for  numerous  sub- 
sequent agreements  between  the  United 
States  and  other  countries  but  also  for 
bilateral  agreements  between  other 
coimtries.  As  amended,  the  provisions  of 
the  Bermuda  Agreement  have  continued 
to  serve  as  the  foundation  for  commer- 
cial air  services  between  the  United 
States  and  the  United  Kingdom. 

Any  new  agreement  which  may  ulti- 
mately be  concluded  could  have  signifi- 
cant effects  both  on  the  United  States 
aviation  industry  and  on  shippers  and 
travelers  involved  in  trade  and  trans- 
port between  the  United  States  and  the 
United  Kingdom  and  its  territories.  Fur- 
thermore, the  fact  that  many  other  bi- 
lateral air  transport  agreements  have 
adopted  the  Bermuda  Agreement  as  a 
model  suggests  that  a  new  agreement 
could  have  significance  beyond'  its  effect 
on  US-UK  air  transport  relationships. 

The  Department  of  State,  the  Civil 
Aeronautics  Board,  and  on  occasion  oth- 
er interested  federal  agencies  have  in 
the  past  solicited  the  views  of  interested 
parties  prior  to  the  commencement  of 
significant  aviation  negotiations.  Be- 
cause ren^otiation  of  the  Bermuda 
Agreement  portends  significant  conse- 
quences for  United  States  relations  with 
many  aviation  partners,  the  Department 
of  State  has  decided  more  formally  to 


'  Agreement  Between  the  Government  of 
the  United  Kingdom  of  Oreat  Britain  and 
Northern  Ireland  and  the  Government  of 
the  United  States  of  America  Relating  to  Air 
Servloea  Between  Their  Respective  Terri- 
tories, February  11.  1946.  60  Stat.  1499,  TIAS 
1507,  3  TINTS  253.  Amended  May  27,  1966, 
17  UST  683,  TIAS  6019.  673  UNT8  274. 
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invite  the  submission  of  written  viev.s 
and  data  from  interested  members  of  the 
United  States  public  relating  to  the  re- 
negotiation. This  general  solicitation  of 
views  does  not  constitute  a  proceeding 
governed  by  the  Administrative  Proce- 
dures Act,  as  agency  actlMis  involving 
foreign  affairs  functions  of  the  United 
States  are  specifically  exempted  from  the 
requirements  of  the  Act  by  5  U.S.C. 
553(a)(1).  Although  the  Department 
welcomes  any  relevant  submission  or 
iM'esentatlon,  the  public  is  particularly 
invited  to  address  the  following  issues 
ralaed  by  the  United  Kingd<xn  or  of  in- 
terest to  the  United  States  Government. 

1.  Capacity.  Under  the  Bermuda 
Agreement,  it  is  anticipated  that  the 
amount  of  capacity  to  be  provided  on  a 
route  will  be  decided  by  each  carrier  in- 
dividually, subject  to  review  by  govern- 
ments after  a  reasonable  period  of  ex- 
perience to  determine  whether  the  ca- 
pacity operated  has  been  consistent  with 
certain  specified  principles  relating  to 
market  demand,  undue  effect  on  the  car- 
riers of  the  other  country,  and  to  the 
origin  and  destination  "freedom"  compo- 
sition) of  traffic.  The  United  Kingdom 
proposes  that  some  form  of  capacity  con- 
trol be  introduced  which  would  require 
agreement  on  capacity  levels  either 
t^mnng  the  carriers  or  between  the  gov- 
ernments. 

2.  Routes.  Under  the  Bermuda  Agree- 
ment, the  United  States  has  rights  for  its 
carriers  to  operate  an  extensive  route 
system  between  the  United  States  and 
the  United  Kingdom  and  beyond,  be- 
tween the  United  States  and  Bermuda 
and  British  possesions  in  the  Caribbean, 
and  between  the  United  States  and 
Hong  Kong  and  beyond.  The  United 
Kingdom  also  has  extensive  route  rights 
to  and  from  the  United  States,  s<Hne  of 
which  are  not  currently  being  exercised. 
The  United  Kingdom  has  proposed  that 
all  transatlantic  routes  be  tiimaround 
rotites  <l.e..  no  operations  by  United 
States  carriers  beyond  United  Kingdom 
points) ,  that  the  United  States  rights  to 
operate  beyond  Hong  Konp  be  termi- 
nated, and  that,  to  the  extent  the  United 
Kingdom  may  not  request  reciprocal 
routes  Involving  Bermuda,  the  Carib- 
bean, and  Hong  Kong,  it  be  accorded  ad- 
ditional routes  In  other  market  areas. 

3.  Designation  of  Carriers.  Under  the 
Bermuda  Agreement,  each  government 
has  the  right  to  designate  one  or  more 
carriers  to  (H>erate  over  each  route.  The 
United  Kingdom  has  proposed  that  no 


more  than  one  combination  carrier  of 
each  countiT  be  allowed  to  operate  on 
any  city-pair  route  in  transatlantic 
markets  and  that  only  one  carrier  of 
each  coimtry  he  allowed  to  operate  all- 
cargo  services. 

4.  Fares.  Under  tlie  Bermuda  Agree- 
ment, propjosed  air  fares  must  be  filed 
with  the  aeronautical  authorities  and  are 
subject  to  disapproval  if,  after  notice  and 
consultations,  the  two  governments  are 
not  able  to  agree  on  the  appropriate  air 
fare.  The  British  have  expressed  dis- 
satisfaction over  how  this  system  works, 
but  have  not  proposed  a  specific  alter- 
native. Among  the  relevant  issues  are : 

(a)  What  role.  If  any,  should  govern- 
ments play  in  establishing  air  fares  or  in 
providing  guidance  or  criteria  to  the 
carriers? 

«b)  What  role  should  governments 
play  when  either  lATA  cannot  agree  or 
an  lATA  resolution  is  disapproved  by  one 
or  more  governments? 

(c)  What  revisions  should  be  made  m 
the  rate  article  In  the  Bermuda  Agree- 
ment? 

id)  If  some  form  of  capacity  control 
were  to  be  agreed,  should  there  be  greater 
price  competition  and,  If  so.  how  can  the 
latter  be  achieved? 

<e)  Should  commission  rates  be  sub- 
ject to  the  same  provisions  in  «  new 
agreement  as  air  fares? 

5.  Clmrter  Services.  Tlie  Bermuda 
Agreement  governs  only  schedtiled  air 
services.  Charter  air  services  are  not  sub- 
ject to  an  overall  United  States-United 
Kingdom  agreement,  although  there  wa.s 
in  effect  until  December  31,  1976,  a  bi- 
lateral understanding  addressed  mostly 
to  the  charterworthlness  issue  (Under- 
standing Relating  to  Passenger  Charter 
Air  Services  (TIAS  8303)).  Among  the 
relevant  issues  are : 

'a)  Should  any  new  air  transport 
agreement  with  the  United  Kingdom 
cover  both  scheduled  and  charter  air 
services?  Or,  alternatively,  should  there 
t>e  separate,  but  otherwise  coequal, 
agreements  on  scheduled  and  charter  air 
services? 

tb)  If  charter  air  sei^vices  are  to  be 
governed  by  a  full  agreement,  how  shoiold 
it  address  such  questions  as  charter  traf- 
fic rights,  number  9i  carriers  that  may  be 
designated,  capacity,  price  (charter  air 
fares) ,  and  the  rdatlonshlp  of  scheduled 
and  charter  air  services? 

t.  User  Charge*.  Tht  Bermuda  Agree- 
ment does  not  address  user  charges,  ex- 
cept to  confirm  the  general  language  In 


Article  15  of  the  Convention  on  Inter- 
national Civil  Aviation  »61  Stat.  1180. 
TIAS  1591,  15  UNTS  295).  Among  tlie 
issues  is  whether  any  new  agreement 
should  establish  user  charge  standard; 
and,  if  so,  what  these  standards  should 
be. 

Any  member  of  the  United  States  pub- 
lic desiring  to  submit  views  and  data  re- 
lating to  the  foregoing  should  address 
his  submission  in  writing  to  the  Director. 
Office  of  Aviation.  Department  of  State. 
Washington,  D.C.  20520.  Material  should 
be  captioned  "Bermuda  Renegotiation" 
and  should  be  supplied  in  original  and 
15  copies.  In  order  to  be  of  maximum 
usefulness,  material  should  be  received 
as  soon  as  feasible. 

Unless  valid  legal  cause  is  demon- 
strated, all  submissions  will  become  part 
of  a  public  record  to  be  msdntained  by 
the  OlBce  of  Aviation,  Department  of 
State.  Any  party  who  believes  that  aU 
or  any  part  of  the  material  he  is  sub- 
mitting may  be  withheld  from  public 
disclosure  under  the  Freedom  of  infor- 
mation Act,  either  because  it  contain.* 
commercially  competitive  Inforiuation  or 
for  any  other  reason,  should  identify 
such  material  in  his  submission. 

Hie  Department  will  give  thorough 
consideration  to  each  of  the  submissions 
it  receives.  It  may  contact  parties  who 
submit  material  in  response  to  this  no- 
tice or  other  Interested  parties  to  seek 
clarification  or  elaboration  of  the  Tlews 
and  data  they  have  conveyed,  or  ttt  ae^ 
views  and  data  on  other  Issues  of  a  sub- 
sidiary nature  which  may  be  posed  by  the 
negotiation,  particularly  as  the  negotia- 
tions progress  to  the  consideration  ot 
specific  matters.  As  United  States  nego- 
tiating positions  are  formulated  and  de- 
veloped, the  Department's  policy  in  favor 
of  public  disclosure  of  comments  sub- 
mitted on  the  Bermuda  renegotiation 
will  inevitably  confiict  with  the  need 
to  maintain  a  degree  of  confidentiality 
in  order  not  to  reveal  our  negotiating 
posture  piecemeal  or  prematurely.  The 
Department  will  attempt  to  Include  in 
its  public  record  the  above  responses  to 
requests  for  clarification  or  elaboration 
to  the  greatest  extent  ccmslstent  with 
this  requirement  of  confidentiality  ol 
negotiating  positions. 

Dated:  January  19, 1917. 

JuuiTS  L.  Katz 
As^tant  Secretary  for 
Economic  and  Business  Affain 

|FR  DOC.77-2S05  Filed  l-a7-77:8:4«  am| 
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DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 

COMMERCIAL  STANDARD 

Intent  To  Withdraw 

In  accordance  with  5  10.12  of  the  De- 
partment's "Procedures  for  the  Develop- 
ment of  Voluntary  Product  Standards" 
1 15  CFR  Part  10.  as  revised;  35  PR  8349 
dated  May  28,  1970 ' .  notice  is  hereby 
given  of  the  intent  to  withdraw  Commer- 
cial Standard  CS  132-46.  "Hardware 
Cloth."  It  has  been  tentatively  deter- 
mined that  this  standard  is  technically 
inadequate  and  that  revision  would  serve 
no  useful  purpose.  The  subject  matter  of 
CS  132-46  is  adequately  covered  by 
American  Society  for  Testing  and  Mate- 
rials ANSI /ASTM  A  740-76,  "Standard 
Specification  for  Hardware  Cloth  (Woven 
or  Welded  Galvanized  Steel  Wire 
Fabric)." 

Any  comments  or  objections  concern- 
ing this  intended  withdrawal  of  this 
standard  should  be  made  in  writing  to 
the  Standards  Development  Services  Sec- 
tion. National  Bureau  of  Standards, 
Washington,  D.C.  20234,  on  or  before 
February  28,  1977.  The  effective  date  of 
withdrawal  will  be  not  less  than  60  days 
after  the  final  notice  of  withdrawal. 
Withdrawal  action  terminates  the  au- 
thority to  refer  to  a  published  standard 
^  a  voluntary  standard  developed  under 
the  Department  of  Commerce  procedures 
from  the  effective  date  of  withdrawal. 

Dated.  January  21,  1977. 

Ernest  Aubler, 
Acting  Director. 

[PR  LKic  77   2751   Filed  1-27   77;8:+5  ami 


National  Oceanic  and  Atmospheric 
Administration 

NALCO  ENVIRONMENTAL  SCIENCES 

Receipt  of  Application  for  Endangered 
Species  Permit 

Notice  is  hereby  given  that  the  follow- 
ing Applicant  has  applied  in  due  form  for 
a  Permit  to  take  an  endangered  species 
of  fish  for  scientific  purposes  as  author- 
ized by  the  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1543)  and  the  Na- 
tional Marine  Fisheries  Service  Regula- 
tions Governing  Endangered  Fish  and 
WUdhfe  Pei-mit  '  50  CFR  Parts  217-222) . 

Nalco  Environmental  Sciences,  6720 
Tliompson  Road.  Syracuse,  New  York 
13211.  to  take  for  research  purposes,  an 
endangered  species  of  fish,  the  shortnose 
sturgeon  (Acipenser  brevirostrum)  in  the 
Hudson  River  in  the  State  of  New  York 
during  the  next  5  years. 

The  Applicant  will  in  the  course  of 
assessing  the  status  of  fish  populations 
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and  the  impact  of  power  generation  fa- 
cilities oDl  these  populations,  occa,=;ionally 
take  shortnose  sturgeon  by  such  mean.'- 
as  gill  netting  or  trawling.  Live  speci- 
mens so  captured  will  be  measured, 
weighed  and  returned  immediately  to  the 
Hudson  River.  Any  specimen  found  dead 
upon  the  retrieval  of  the  collecting  gear 
will  be  preserved  after  being  weighed  and 
measured.  Such  specimens  will  be  de- 
posited in  scientific  collections. 

The  data  collected  from  these  oc- 
casionally captured  specimens  wiU  be 
provided  to  other  researchers  who  are 
conducting  more  extensive  work  on 
shortnose  sturgeon. 

Documents  submitted  in  connection 
with  this  application  are  available  for 
review  in  the  following  offices : 

Director,  National  Marine  Fisheries  Service. 
Department  of  Commerce,  3300  Whiteha-,  en 
Street,  N.W.,  Washington,  D.C;  and 

Regional  IMrector,  National  Marine  Pisiier- 
ies  Service,  Northeast  Region,  Federal 
BuUdlng,  14  Elm  Street,  Glouce.-iter,  Mas- 
sachusetts 01930. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application, 
should  be  submitted  to  the  Director,  Na- 
tional Marine  Fisheries  Service,  Depart- 
ment of  Commerce,  Washington,  D.C. 
2(^235,  on  or  before  February  28,  1977. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director.  Those  individ- 
uals requesting  a  hearing  shoiQd  set  forth 
the  specific  reasons  why  a  hearing  on 
this  particular  application  would  be 
appropriate. 

Any  statements  and  opinions  that  may 
be  contained  in  this  notice  in  support  of 
this  application  are  summarized  from  in- 
formation supplied  by  the  Applicant  and 
do  not  necessarily  reflect  the  views  of  the 
National  Marine  Pisherie-s  Service 

Dated:  January  21.  1977. 

I  Robert  J.  Ayers. 

I  Acting    Assistant    Director    for 

Fisheries  Management,  Na- 
tional Marine  Fisheries  Serv- 
ice. 
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NEW  ENGLAND  REGIONAL  FISHERY  MAN- 
AGEMENT COUNCIL  AND  MID-ATLAC4- 
TIC  REGIONAL  FISHERY  MANAGEMENT 
COUNCIL 

Fishery  Conservation  and  Management 
Draft  Fishery  Management  Plan  Con- 
cerning Atlantic  Cod,  Haddock,  and 
Yellowtail  Flounder;  Receipt  of  Public 
Comment 

Notice  of  a  series  of  public  meetings 
for  the  purpose  of  receiving  public  views 
and  comments  concerning  the  enclosed 
Draft  Fishery  Management  Plan  f<M'  At- 
lantic Cod,  Haddock,  and  Yellowtail 
Flounder  pursuant  to  section  302(h)  of 
the  Fishery  Conservation  and  Manage- 
ment Act  of  1976,  Pub.  L.  94^265  has  al- 
ready been  made  by  publication  in  the 
Federal  Register.  The  purpose  of  this 
publication  is  to  ensure  tlMut  the  pidjhc 
has  the  greatest  possible  opportunity  to 
review  the  contents  of  the  draft  fishery 
management  plan  which  was  prepared 
by  the  New  England  Regional  Fishery 
Management  Council  in  consultation 
with  the  Mid-Atlantic  Regional  Pinery 
Management  Council. 

Persons  desiring  to  comment  or  sub- 
mit their  views  may  do  so  by  directing; 
their  comments  to  either: 

John  C.  Bryson,  Executive  Director,  Mid-At- 
lantic Regional  Fishery  Manageibent 
CouncU,  c/o  Senator  RotOi'e  Office,  Federal 
Building,  North  New  Street,  Dover,  Del- 
aware 19901. 

Patricia  PelczarskJ,  New  England  Regional 
Fishery  Management  CouncU,  c/o  Nfttlonal 
Marine  Fisheries  Service,  State  Fish  Pier, 
Gloucester,  Massachusetts  01930. 

Written  comments  on  the  draft  plan 
may  be  submitted  by  interested  members 
of  the  public  no  later  than  Prt>ruary  23, 
1977  to  either  of  the  addresses  above. 

This  notice  was  prepared  and  pub- 
lished at  the  request  of  the  New  England 
Regional  Fishery  Management  OouncU 
in  consultation  wltii  the  Mid-Atlantic 
Regional  Fishery  Management  Ooimcil. 

Dated  at  Washington,  D.C.  this  24th 
day  of  January,  1977. 

WlNFRZD    H.    MeIBOHM, 

Associate  Director, 
National  Marine  Fisheries  Service. 
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I,  Introduction.  The  Fishery  Conter\u- 
tlon  and  Management  Act  of  1976  iPub. 
t.  94-265)  provides  for  the  conservation 
and  management  of  fishery  resources  of 
the  United  State.s  by  e.stablishing  a 
fisherj'  consei-vation  zone  of  200  nautical 
miles,  within  which  the  United  States 
has  exclusive  management  authority 
over  all  fishery  resources  except  highly 
migratory  species.  The  Act  calls  for  the 
preparation  and  implementation  of 
fishery  management  plans  to  meet  the 
objectives  of  a  National  Fi.shery  Manage- 
ment Pi'ogram. 

This  fishery  management  plan,  pre- 
pared under  authority  of  the  Fishery 
Conservation  and  Management  Act  of 
1976  iFCMA),  addresses  only  haddock, 
cod,  and  yellowtail  flounder.  Other 
demersal  .species  will  be  evaluated  in  the 
future. 

Harvesting  of  haddock,  cod,  and 
yellowtail  flounder  off  the  Northeastern 
United  States  was,  until  December  31, 
1976,  regulated  under  terms  of  the  Inter- 
national Commission  for  the  Northwest 
Atlantic  Fisheries  <ICNAF).  and  subse- 
quent agreements  between  the  18  signa- 
tory nations.  The  PCMA,  enacted  and 
signed  into  law  on  April  13,  1976,  is  effec- 
tive March  1,  1977.  Management  of 
seriously  depleted  New  England  stocks, 
such  as  are  addressed  in  this  plan,  is  not 
provided  for  in  the  interim.  Management 
plans  for  offshore  New  England  waters 
are  to  be  formulated  by  the  New  England 
Regional  Fisheries  Management  Council, 
one  of  eight  such  Councils  provided  for 
by  the  FCMA. 

The  management  plan  proposes  man- 
agement  measures   for  the  gi-oundfish 


fi.siiei n.,>  lor  liadduck.  cod,  and  yellowtail 
flounder  to  achieve  historic  levels  of 
maximum  sustainable  yield.  Since  the 
Slocks  in  question  have  substantially  de- 
clined as  a  result  of  overfishing  and  other 
factors,  quotas,  areas,  mesh  size  restrlc- 
tioiLs.  and  minimum  size  regulations  are 
recommended  for  implementation. 
II.  TTie  Fisher>-  Management  Plan 

I.  Description  of  Uie  fi.sherv 

II.  1. a.  Cod. 

ll.l.a<l>    Area.s  and  Stocks   Involved. 

Wise  11958,  19621  proposed  three  or 
possibly  four  separate  groups  of  cod  in 
tlie  waters  oflf  the  eastern  U.S.  coast.  The 
areas  Inhabited  by  these  groups  were  de- 
fined as  1)  Georges  Bank,  eeist  of  the 
68th  meridian;  2)  Gulf  of  Maine,  north 
of  Provincetowii.  Massachusetts;  3) 
.southern  New  England,  south  and  west 
of  Nantucket  Sholas,  and  4)  a  New 
Jersey  coastal  group  which  spends  part 
of  the  year  mingled  with  a  group  in  the 
southern  New  England  area.  For  man- 
agement punxxses  the  cod  stocks  have 
been  grouped  as  Gulf  of  Maine  ICNAP 
5Y  and  Georges  Bank  and  southward 
ICNAP  5Z  and  6  iSee  Fig.  1).  Histori- 
cally, the  majority  of  the  commercial 
landings  have  come  from  Georges  Bank. 

Similar  groupings  can  be  identified  In 
the  waters  immediately  adjacent  to  the 
north  of  Georges  Bank  but  the  degree  of 
intermixing  appears  to  be  minimal. 

n.l.a(2)  Statistical  History  of  Ex- 
ploitation. 

Cod  have  been  exploited  oCf  the  eastern 
UJS.  seaboard  since  the  seventeenth 
century.  Tbey  have  been  fished  both 
c(»nmerciaUy  and  for  recreation 
throughout  their  range. 
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In  the  Middle  Atlantic -New  York 
Bight  area  the  commercisd  fishery  has 
been  seasonal,  with  peak  catches  taken 
from  December  through  February.  The 
fishery  at  one  time  extended  as  far 
south  as  the  Chesapeake  Bay  region, 
with  pound  nets,  longlinfes,  and  trawls 
being  used,  but  catches  were  never  Isirge 
in  comparison  with  the  more  northerly 
stocks;  i.e..  in  the  New  York  Bight  area, 
peak  catches  in  1930  approached  5,000 
metric  tons  (m.t.)  and  the  Chesapeake 
Bay  region  yielded  a  maximum  catch  of 
only  450  m.t.  (1962).  In  contrast,  cod 
landings  from  New  England  waters  have 
exceeded  50,000  m.t.  several  times  since 
1900.  The  shift  In  fishing  practices  for 
the  southern  cod  stock  has  resulted  in 
the  current  harvest  of  cod  mainly  as  an 
incidental  catch  associated  with  other 
groundfish  fisheries.  Commercial  land- 
ings from  the  New  York  Bight  area  in 
1970  approximated  only  260  m.t.  How- 
ever, with  the  increasing  trend  In  the 
number  of  salt  water  anglers  and  the 
growing  popularity  of  winter  sportfish- 
tng,  the  cod  has  taken  on  a  new  import- 
ance, particularly  in  the  New  York  area. 

Marine  recreational  surveys  conducted 
in  1960,  1965,  1970.  and  1974  estimated 
the  recreational  catchy  of  cod  to  be 
6,349,  13,560,  16,281,  and  12,381  m.t. 
respectively.  The  U.S.  commercial  land- 
ings of  cod  in  ^970  for  this  s£une  area. 
New  York  to  Maine  were  only  24,000  m.t. 
with  the  greatest  share  of  the  catch  com- 
ing from  offshore  waters  not  generally 
fished  by  the  recreational  fidiermen. 

Landings  statistics  for  the  major  off- 
shore commercial  fisheries  for  cod  are 
available  since  1893.  Up  imtll  1960,  the 
stocks  were  exploited  almost  exclusively 
by  U.S.  fishing  vessels,  but  following  1960. 
exploitation  by  foreign  nations  increased 
the  total  landings  of  cod  threefold.  This 
fishery  may  be  separated  into  three  pe- 
riods: The  early  period  from  1893-1910 
In  which  years  of  record  high  landings 
In  1895  and  1907  were  followed  b?  much 
reduced  catches;  the  middle  period  from 
1910-1950  during  which  landings  re- 
mabied  fairly  steady;  and  the  latest  pe- 
riod from  1950-1975  when  landings  first 
rose  to  near  record  high  levds  and  then 
returned  to  the  long-term  average  levels 
(Pig.  2,  Table  11).  The  mean  annual 
catch  for  the  total  fishery  since  18t3  Is 
32,000  m.t.  Approximately  80  percemt  of 
the  catch  comes  from  Georges  Bank. 

Nominal  catches  for  the  Gulf  of  Maine 
have  fluctuated  between  2,700  and  14,500 
m.t.  since  1932  and  have  averaged  7,100 
m.t.  over  the  past  10  years  (1966-1975) : 
almost  all  of  this  catch  has  been  taken 
by  the  U.S.  In  1975,  the  provisional  cateh 
approximated  9,400  m.t.  In  addition,  this 
stock  has  supported  unctetermined,  but 
•apparently  increasing,  levels  of  recre- 
ational fishing  for  smae  time. 

During  the  period  1932-1960,  nominal 
U.S.  commercial  catches  for  the  Georges 
Bank  stock  ccnnplex  fluctuated  between 
8,100  and  32,300  m.t.  With  Increased  Ca- 
nadian fishing  and  the  advent  of  distant 
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water  fleets,  landings  rose  very  sharply 
to  52,900  tODB  In  1966.  Landings  declined 
sharply  thereafter  and  then  stabilized 
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around  26,000  m.t.  annually  during 
1970-75.  In  1975.  nominal  catch  approx- 
imated 24,000  m.t. 


Table  U.  Historical  cod  landings  (MT  x  10" ■^)  in«the  us  zona 


Gulf  of  Maine  (5V) 
US  Others 


1932 

5.9 

^ 

1933 

7.0 

1934 

11.6 

1935 

9.7 

1935 

7.4 

1937 

7.4 

1938 

7.5 

1939 

5.5 

1940 

5.8 

1941 

6.1 

1942 

fi.7 

1943 

J.  4 

1944 

10.5 

1945 

14.5 

, 

1946 

9.2 

1947 

7.9 

1948 

7.5 

1949 

7,2 

> 

1950 

5.1 

1951 

3.6 

1952 

3.0 

1953 

3.1 

1954 

3.4 

1955 

3.2 

1956 

2.7 

• 

1957 

2«C 

* 

1958 

4.7 

• 

1959 

3.8 

0.1 

*Less  than  100  metric  tons. 
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SOUTHERN    NEW    ENGLAND 

1  t L 


(Georges  Bank  &  Soucbwar<' 


25.1 
25.2 
16.0 
21.2 
23.3 
32.3 
24.9 
22.0 
18.4 
25.5 
18.3 
17.3 
17.6 
14.3 
20.9 
16.6 
17.6 
17.7 
15.4 
14.8 
10.9 
8.1 
8.8 
9.3 
10.5 
10.4 
U.l 
12.1 


GEORGES  BANK 


71«  70"  69* 

Figures.  Tellowtall  Flounder  Fishing  Grounds. 
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II.  lb.  Yellow-tail 

Il.l.b.(l)  Area  and  Stocks.  Involved. 

Prior  to  the  1970's  yellowtail  flounder 
was  primarily  sought  on  three  fishing 
grounds  along  the  Atlantic  coast  of  the 
United  States.  They  are  the  Southern 
New  England.  Georges  Bank  and  Cape 
Cod  grounds  (Figure  3>.  Tagging  ex- 
ijeriments  and  parasite  studies  performed 
by  Lux  (1963)  indicated  that  there  is 
relatively  little  mixing  between  yellow- 
tail  flounder  from  the  three  New  England 
grounds.  In  general,  the  Southern  New 
England  ground  has  been  the  most  pro- 
ductive although  in  recent  years,  catches 
from  the  Georges  Bank  ground  have  been 
higher  than  from  Southern  New  Eng- 
land. During  the  1970's  significant 
catches  of  yellowtail  floimder  have  been 
reported  from  Subarea  6  south  of  the 
Southern  New  England  ground.  The  de- 
gree of  intermixing  between  this  most 
recent  fishing  area  and  the  population 
of  the  Southern  New  England  ground  is 
unknown.  In  practice,  the  yellowtail 
flounder  west  of  69*  W.  and  Subarea  6 
(Including  the  Cape  Cod  and  Southern 
New  England  grounds)  have  been  man- 
aged as  a  unit.  Yellowtail  flounder  east 
of  69*  W.  (Including  Georges  Bank*  are 
also  managed  as  a  unit. 

n.l.b.(2)  Statistical  History  of  Ex- 
ploitation. 

The  yellowtail  flounder,  Limanda  fer- 
ruginea.  Is  an  Important  food  fish.  It  is 
sought  primarily  by  Massachusetts  and 
Rhode  Island  otter  trawlers  from  the 
ports  of  New  Bedford.  Provincetown,  and 
Point  Judith.  The  species  is  also  landed 
in  Connecticut,  New  York,  and  in  the 
past  by  foreign  fishing  fleets 

Yellowtail  floimder  was  unexploited 
prior  to  1935.  With  the  decline  in  abun- 
dance of  the  thicker-bodied  winter 
flounder,  the  yellowtail  flounder  fishery 
in  Subarea  5  west  of  69°  W.  developed 
rapidly.  The  fishery  prospered  through 
the  1940's  declined  during  the  1950's, 
then  recovered  during^the  1960's  and  has 
once  again  declined  in  the  1970's.  The 
fishery  for  yellowtail  fiounder  in  Georges 
Bank  (east  of  69°  W.)  developed  more 
slowly  than  the  Southern  New  England 
fishery.  The  Georges  Bank  fishery  did 
not  yield  more  than  10,000  m.t.  prior  to 
the  1960 's  while  the  yield  from  the 
Southern  New  England  exceeded  this 
level  during  the  1930's.  The  annual  catch 
of  yellowtail  flounder  for  each  area  from 
1935  to  the  present  is  given  in  Table  12. 
Catch  data  include  discard  estimates  of 
small  fish  by  domestic  vessels.  These  are 
based  on  samples  taken  at  sea  and  on 
interviews  with  vessel  captains.  In  the 
past,  discards  have  comprised  as  much 
as  '  J  of  the  total  catch,  although  the 
percentage  of  discards  appears  much 
lower  at  present.  Few,  if  any.  yellowtail 
flounder  are  taken  by  marine  recrea- 
tional fishermen. 
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Catch           Djys 

C^tch 
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Catch           Days           Catch 

n.t.xlO-1     Fi-.rrj 

n.t.»!0-5 

:n.t;.«10-3 

m.t.UO-3 

n.t.KlO-^     Fi$hod     m.t.xlO-^ 

I^IBB 

8.9 

0.4 

6 

10. 0 

0.4 

7 

11.3 

0.4 

8 

11.5 

0.4 

9 

14.1 

0.5 

40 

21.1 

0.8 

1 

28.7 

1.2 

Z 

40.3 

2.1 

3 

27.0          6230 

1.7                 200 

•   4 

16.9           5140 

2.2                 220 

5 

16.2           3470 

1.9                280 

6 

16.8          4260 

1.2                 230 

-  7 

18.4           5340 

3.1                 480 

8 

14.8           5610 

7.7               1120 

9 

3.4           4080 

9.8              2490 

50 

8.5          4180 

5.3               1640 

1 

5.0          2790 

5.8               1610 

2 

5.4           3200 

5.0               1600 

3 

4.1           2410 

3.9               1240 

4 

3.7           2240 

3.9               1380 

5 

5.1           2700 

3.9               1230 

6 

7.3           3950 

2.1                 790 

7 

11.5           4060 

3.1                 820 

8 

15.2           4770 

6.1               1400 

9 

13.3           5890 

5.5               1970 

60 

13.5-         5720 

5.9               2020 

1 

19,4           5760 

5.7               1820 

2 

21.1           5050 

10.3               2350 

3 

32.3           6470 

0.2 

16.6               2420            0.1 

4 

31.4           5800 

— 

l.B 

19.8               3530 

5 

28.4           7310 

1.4 

2.1 

18.4               4680            0.8 

6 

25.0          9790 

0.7 

2.2 

13.4               5710            0.3 

7 

25.3           8200 

2.8 

5.3 

13.9               4130             1.4 

8 

26.7           7650 

3.5 

3.3 

16.4               4660             1.8 

9 

19.5         11460 

17.6 

3.9 

0.7 

18.5                6710             2.4 

70 

21.6           6913 
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0.1 

21.0               6275             0.3 
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14.5           4553 
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5.9 

0.9 

15.0                6142              0.5 

2 

11.9           5453 

3.0 

8.8 

J).l 

15.3               8099             2.2 

3 
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0.2 

1.8 

— 

16.5                6833              0.3 
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9.3          5325 

0.1 

4.9 

0.2 

15.8               8584             1.0 

5 

5.5           3769 

--- 

0.7 

--- 

14.5               8670             0.1 

n 

.  I.e.  Haddock. 

adiacent  areas  east  of  Cape  Cod  (Sub 

n.  l.c.(l)   Areas  and  Stocks  Involved. 

Biological  data  and  tagging  studies  In- 
dicate that  haddock  on  Georges  Bank 
ea4t  of  the  Great  South  Channel  are  a 
relatively  localized  and  distinct  popula- 
ticHi.  This  population  Is  largely  separat- 
ed from  stocks  in  Subarea  4  by  the  P\in- 
dian  Channel  and  the  Gulf  of  Maine, 
however,  some  interchange  has  been 
documented  between  this  area  the  areas 
to  the  west  (Grosslein,  1962).  In  addi- 
tion, two  small  populations  may  exist  in- 
shore in  Subarea  5;  a  southern  group 
ha^  been  identified  in  the  Nantucket 
Shoals  and  Jeffreys  Ledge  area,  while  to 
the  north,  migration  into  Subarea  5  as 
far  south  as  the  Nantucket  Shoals  and 
Jeffreys  Ledge  area  has  been  document- 
ed from  haddock  tagged  in  Passama- 
quoddy  Bay.  Some  movement  of  had- 
dock tagged  in  the  Nantucket  Shoals  and 
Jeffreys  Ledge  areas  into  the  GeorgeB 
Bank  area  east  of  the  Great  South 
Channel  has  also  been  documented  but 
does  not  appear  to  be  extensive.  In  view 
of  the  relatively  small  size  of  the  popula- 
tion resident  to  the  Qulf  of  Maine-Nan« 
tucket  Shoals  area  and  imcertalnty  rel- 
ative to  interchange  between  this  pop- 
ulation and  the  population  on  Georges 
Bank,  haddock  on  Georges  Bank  and  in 


division  5Ze)  have  been  considered  for 
assessment  purposes  as  a  discrete  stock, 
recognizing  that  an  unknown,  but  ap- 
parently slight,  amoimt  of  interchange 
may  occur  between  Subdivision  5Ze  and 
areas  to  the  north  (Division  5Y>  and 
west  (Division  5Zw) . 

n.l.C.d^  Statistical  History  of  Ex- 
ploitation. 

Tlie  decline  in  market  for  salt  -ish 
early  in  the  century  coupled  with  in- 
creased demand  for  fresh  (iced)  fisli  and 
technological  innovations  (otter  trawl- 
ing, and  adoption  of  diesel  engines  1  con- 
tributed to  rapid  growth  of  the  Georges 
Bank  haddock  fishery  during  the  1920's. 
Landings  rose  steadily  to  a  peak  of 
115,500  m.t.  in  1929,  dropped  to  59.500 
m.t.  in  1931,  and  subsequently  fluctuated 
around  47,000  m.t.  annually  from  1935- 
1960.  During  this  period,  this  was  an  al- 
most exclusive  U.S.  fishery  (very  small 
catches  were  made  by  Canada) .  In  the 
1960"s,  however,  foreign  nationals  (pri- 
marily the  U.S.S.R.  and  Canada)  in- 
tensified their  fiLshlng  effort  upon  this 
stock.  Recruitment  of  the  outstanding 
1963  year-class  in  1965  attracted  greatly 
increased  effort  by  these  two  countries, 
while    U.S .  effort    remained    relatively 


constant,  u.nd  its  a  rtsv.ii  iaiidui^f^  fiom 
this  stock  rose  dramatically  to  an  all- 
time  high  of  150,000  m.t.  Since  that 
year,  landings  have  declined  drastically 
and  in  1969  totalled  22,100  m.t.  (the  flna,i 
year  of  unrestricted  fi.'-hine  > .  Since  1970 
annual  landings  have  averaged  7.100 
m.t.  luider  quota  management.  Histori- 
cal statistics  for  the  New  England  fish- 
ery are  given  in  Table  13;  landuigs  by 
ration  since  1960  are  given  in  Table  14 . 


ll  i.;ai  tx  be.-n  U1..1  tiie  U.S.S.R  ,  Cana- 
da and  Spain  have  accounted  for  most 
of  tlic  cauii  b;  iorcicn  nationals  in  re- 
■:ent  years, 

Recreanoiui!  caU'lie.---  loi  Subarea  5 
n,i\e  been  siTinlkant  on  occasion  with 
sail-water  angling  surveys  indicating 
cattiies  of  800,  9.700.  1,100,  and  200  m.t. 
I  or  1960,  1965.  1970.  and  1974  respec- 
tively. Almost  all  of  tlie  above  catches 
were  taken  in  Subarea  5. 


Table  iB    Historical  catch  cata  (thci,:.inc:s  cf  rctric  tens)  for  the 
New  England  hcddcci^  fis!c'-y,   1917-1959. 


Year 


191? 
1918 
1919 
1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 


>  Source:  ICNAF  Res.  Doc.  69/90. 

2  Total  New  England  Fisheries  (Including  SubarM  4)  as  reported  fi  FIslMiy 
Statistics  of  the  US  (historical  smmity  for  1965). 

9  Rot  reported. 
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Tjble  l-i    C:^rc-rcial  landings  of  haddock  (oKtric  tons)  from  Subarea  5  and  Statistical 
Area  6  bjr  country,  1950-1975. 


Country 

Y;ar 

Canaaa 

Poland 

RoiMnia 

Spain 

UK    USSR 

USA 

Otheri 

Total 

D_ 

V.  ST* 

1950 

383 

_ 

. 

^ 

^ 

^ 

4,541 

. 

4,924 

1961 

56 

- 

- 

• 

- 

. 

5,297 

- 

5,353 

1962 

107 

- 

- 

- 

- 

- 

5,003 

- 

5,110 

1963 

3 

- 

- 

- 

. 

44 

4,742 

- 

4,789 

1964 

70 

- 

- 

- 

• 

- 

5,383 

- 

5,453 

1965 

159 

- 

- 

- 

. 

- 

4,204 

. 

4.363 

1965 

1.125 

- 

- 

. 

- 

. 

4.579 

- 

5,704 

1957 

589 

- 

- 

- 

- 

. 

4,907 

. 

5.496 

1953 

120 

- 

- 

- 

- 

. 

3,437 

. 

3.557 

1969 

59 

- 

- 

230 

. 

. 

2.423 

. 

2.712 

1970 

33 

- 

- 

63 

- 

- 

1.457 

- 

1,553 

1971 

35 

- 

- 

26 

- 

- 

1,194 

1 

1.305 

1972 

23 

- 

- 

- 

- 

4 

909 

- 

936 

1973 

49 

- 

- 

- 

- 

- 

509 

- 

553 

1974 

198 

- 

- 

- 

9 

- 

622 

- 

829 

1975'* 

78 

- 

- 

- 

~ 

" 

- 

1.183 

- 

1,261 

5ubd 

IV.  .5Zie' 

1960^ 

•  77 

. 

. 

. 

. 

_ 

40,800- 

_ 

40.877 

196P 

133 

-  . 

- 

- 

- 

- 

46, 384 5 

- 

46,517 

1962' 

3,461 

- 

- 

- 

1 

.134 

49,409' 

- 

54.004 

1963' 

8,379 

- 

- 

- 

2 

.317 

44,150^ 

- 

54,846 

1964' 

11,625 

- 

- 

2 

464    5 

.483 

46,512 

. 

64,086 

1965' 

14.889 

23 

- 

10 

- 

81 

.882 

52,823 

730 

150.362 

1966' 

18,292 

29 

- 

1.111 

29 

48 

.409 

52,918 

486 

121,274 

1967' 

13.040 

- 

12 

1,355 

3 

2 

.316 

34.728 

4 

51,458 

1968 

9,292 

1,145 

- 

2,845 

- 

1 

,308 

25,197 

29 

39,816 

1969 

3,990 

458 

- 

1,201 

- 

51 

16,443 

4 

22,147 

1970 

1.978 

15 

- 

782 

- 

98 

8,400 

1 

11,274 

1971 

1.630 

1 

225 

1.240 

- 

292 

7,301 

16 

10,705 

1972 

609 

I 

14 

1,093 

- 

126 

3,866 

5 

5,719 

1973 

1.563 

- 

- 

386 

-  ' 

574 

2,776 

3 

5,302 

1974 

462 

- 

- 

764 

426 

97 

2,396 

. 

4,145 

1975" 

1,353 

* 

™ 

• 

• 

8 

3,985 

- 

5,346 

Table  \%  (Cont'd) 


Cc.-.Tiercial   Taddirgs  of  haddock  ('IT,  live)   Uz-a 
S'Jbarc*   S  and  Statistical   Area  6  by  coLi-itr/, 
1960-1975 


COU;iTRY 

Canjc'a 

Poland 

Ronania 

Spain 

UK 

USSR 

USA 

Other' 

Total 

450 

Total 

Subarea  5  an 

d  Statistical  Area  6 

45801 

1960^ 
1961* 
1962* 
1963* 

_ 

. 

. 

45341 

189 

- 

. 

- 

. 

- 

51681 

. 

51870 

3555 

- 

- 

- 

- 

1134 

54412 

. 

59114 

3332 

- 

- 

- 

- 

2351 

48892 

. 

59635 

1964* 

11595 

- 

- 

2 

464 

5483 

51895 

. 

69539 

1965* 

ISC^S 

28 

- 

10 

- 

B1632 

57027 

730 

154725 

1966 

IS^IT 

29 

- 

nil 

29 

48516 

57510 

485 

127093 

1967 

1-529 

- 

12 

1355 

3 

2315 

39559 

15 

56989 

1968 

9443 

1327 

402 

3014 

1397 

28914 

33 

44530 

1969 

4049 

458 

65 

1431 

- 

65 

18892 

16 

24977 

1970 

2015 

15 

- 

845 

. 

103 

9874 

11 

128G4 

1971 

171S 

1 

225 

1335 

- 

374 

C50S 

17 

12176 

1972 

632 

1 

14 

1093 

. 

141 

4779 

5 

6670 

1973 

1512 

- 

- 

385 

- 

602 

3289 

3 

5892 

197*4 

650 

- 

. 

764 

568 

111 

3018 

. 

5121 

1975 

1431 

8 

5168 

6607 

1  Includes  landings  for  Bulgaria,  France,  FRG,  GDR,  Japan  and  nor. -members. 

2  Frca  IC«F  statistical  bulletins  10-24. 

3  Landings  not  allocated  by  subdivision  (SZe  or  5Zw). 

*  f  ro3  prcv-;sional   IC'lAf  statistics  for  1976  (inconplete) . 

5  Suberea  5  ViL  landings  vero  added  Into  52. 

6  fio  Statistical  area  6  landings  data  are  available  prior  to  1966,  but  haddock 
landings  for  the  area  v-cre  apparently  negligible. 


Il.l.d.  Significance  of  the  Historical 
Domestic  Fisheries.' 

Il.l.d.di  Introduction. 

The  FMP  is  designed  to  address  had- 
dock, cod,  and  yellowtail  flounder.  Hov.  - 
ever,  other  species  are  also  landed  b,' 
the  .same  vessels  that  land  the  subject 
species.  Since  the  available  performa net- 
data  relate  to  the  groundfish  fisher>  ii. 
general,  the  discussion  below  also  re- 
lates to  the  entire  groundfish  sect'  r. 
with  particular  reference  to  the  subject 
species.  Further,  the  vast  majority  o; 
these  species  are  landed  in  New  Englar.vi 
ix>rts.  Therefore,  the  discussion  below  is 
essentially  on  the  New  England  ground- 
fish Industry  (harvesting  level  > .  The  fol- 
lowing section  first  discusses  the  industry- 
during  the  period  1950-62.  The  second 
section  presents  similar  data  for  the  pe- 
riod 1960-1971.  Recent  conditions  are 
contained  in  the  final  section.  This  sec- 
tion does  not  address  the  significance  of 
tiie  recreational  fisheries.  An  economic 
assessment  of  the  recreational  fisheries 
will  be  included  as  the  requisite  studies 
are  completed. 

II.l.d.(2).  The  Industry  1950-62. 

Il.l.d. (2)  (a)  Overview. 

The  New  England  groundfish  fleet 
(mostly  otter  trawlers)  is  usually  con- 
sidered a  separate  segment  of  the  entire 
New  England  Pishing  Industry.  These 
vessels  land  haddock,  ocean  perch, 
flounder,  cod,  whiting,  pollock,  hake  and 
cust.  The  groundfish  fleet  reached  its 
peak  of  795  vessels  in  1951.  By  1962  this 
fleet  had  dwindled  to  592  vessels,  a  de- 
cline of  25.5  percent.  During  the  same  pe- 
riod, the  number  of  fishermen  employed 
on  these  vessels  dropped  from  5,298  to 
3,189.  This  represented  a  considerable 
attrition  of  both  capital  and  labor  from 
one  of  the  largest  segments  of  the  New 
England  fishing  industry.  With  this  loss 
of  factors  of  production,  the  groundfish 
catch  declined  from  681.3  million  pounds 
in  1951  to  515.8  million  pomids  in  1962— 
a  decline  of  24.3  percent.  It  should  be 
pointed  out  that  although  the  ground- 
fish segment  comprised  81.4  percent  of 
the  capital  in  the  industry  (using  tlie 
number  of  vessels  as  a  rough  indicator' 
it  employed  only  14.8  percent  of  the  in- 
dustrj's  fishermen.  This  is  due  presuma- 
bly to  the  high  capital  ^abor  ratio  in 
groundfishing  compared  to  lobsterin-^ 
and  shell  fishing.  In  addition,  employ- 
ment in  fisheries  other  than  groundfish 
15  somewhat  overstated  since  it  includes 
more  part-time  workers.  The  movement 
of  both  capital  and  labor  from  the  indus- 
try produced  three  investigations  by  the 
United  States  Tariff  Commission.  The 
Commission  found  in  two  investigations 
that  under  the  competitive  pressure  of 
increased  imports  of  groundfish  fillets, 
the  size  of^the  New  England  groundfish 
fleet  had  been  reduced  significantly.  Tlie 
Tariff  Commission's  recommendation  to 
increase  import  duties  in  each  case  was 
turned  down  because  it  was  felt  that  such 
an  increase  might  lead  to  retaliation  and 
thus  jeopardize  our  relations  with  Can- 
ada and  Iceland.  Although  not  leading  to 
any  specific  action,  the  Tariff  Commis- 


■  Portions  of  this  section  are  based  on  Bell 
(196"i   and  Vondrviska  (1972). 
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GIlOUMDflSH  OOIPUT  PER  FISHERMAN  IM  NEW  ENGLAND,  1950  -  1962 
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AVERAGE  EX  VESSEL  PRICES.  LABOR  PRODUCTIVIVITY,  AND  MONEY  WAGES  Hi 
THE  NEW  ENGLAND  6R0UNDFISR  INDUSTRY,  1950-1962 
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LANDINGS  AND  REVENUE  PER  VESSEL  AliD  COST  i:iDEX  OF  INSURANCE,  REPAIR, 
AND  MAINTENANCE  IK  THE  NEW  ENGLAND  GROUNDFISH  INDUSTRr.  1950-1S62 
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The  groundfish  industi-y  had  appar- 
ently experienced  some  technological  ad- 
vance which  raised  labor  productivity 
(hence  money  wages) .  The  data  revealed 
that  output  and  revenue  declined  by  24 
percent  while  employment  dropped  40 
percent  over  the  1951-62  period.  How- 
ever, fishermen's  wages  failed  to  keep 
pace  with  the  rest  of  the  economy  and 
this  deterioration  resulted  in  an  attri- 
tion of  labor  from  the  mdustr>-.  Figure  4 
shows  the  course  of  groundfish  output 
per  fisherman  on  an  annual  basis  over 
the  1950-62  period.  Fi-om  1950-53  labor 
productivity  actually  declined  and  did 
not  reestabhsh  its  1950  level  until  1955. 
The  slow  growth  of  labor  productivity 
is  certainly  not  surprising  since  ground- 
fish vessels  and  their  equipment  had  not 
changed  greatly  over  the  postwar  period. 
The  side  trawling  fishing  technique  has 
been  used  for  years  in  the  industry. 

Pigiire  5  shows  the  change  in  labor 
productivity,  average  ex-vessel  prices  for 
groundfish  and  fishermen's  money  wages. 
Upward  movements  in  labor  productivity 
seem  to  have  produced  a  rising  wage  in 
the  fishing  industry.  However,  labor  left 
the  fishing  industry  due  to  the  steadily 
deteriorating  relative  wage  levels  and  be- 
cause of  the  flight  of  capital  i  or  decline 
in  the  fleet) . 

Profits  in  the  gi-oundfish  industry  were 
greatly  influenced  by  rising  fixed  costs. 
Landings  per  vessel  (or  firm)  changed 
little  over  the  postwar  period.  Over  the 
1951-62  period,  the  number  of  groundfish 
vessels  and  pounds  landed  decreased  by 
approximately  the  same  percentage.  As 
indicated  before,  ex-vessel  prices  failed 
to  increase;  therefore,  revenue  per  vessel 
did  not  increase  from  1951-62.  On  the 
other  hand,  such  fixed  costs  as  repair 
and  maintenance,  insurance,  and  ad- 
ministrative expenses  increased  over  this 
period.  A  rough  fixed  cost  index  was  con- 
structed from  these  components.  Results 
show  that  the  index  increased  much 
more  rapidly  than  value  of  the  landing.*; 


per  vessel  (or  firmi  (Figure  6> .  As  a  re- 
sult, return  on  capital  declined  as  did 
new  investment  in  the  industrj . 

The  basic  conclusion  is  that  ex -vessel 
prices  were  an  important  factor  in  the 
postwar  decline  of  groundfishing  in  New 
Eiigland.  The  secular  consistency  of  ex- 
vessel  prices  resulted  partly  from  an  in- 
creasing supply  of  foreign  imports  which 
offset  rising  demand  for  groundfish  prod- 
ucts. The  secularly  constant  ex-vessel 
prices  coupled  with  rising  costs  for  re- 
pair, insurance  and  maintenance  pro- 
duced a  pressiu-e  on  profits  as  revenue 
per  vessel  remained  the  same  through- 
out the  period.  The  adverse  profit  posi- 
tion created  disinvestment  (a  decline  In 
the  fleet  i .  Money  wages  in  groundfishing 
increased  slowly,  presumably  due  to  ris- 
ing labor  productivity.  The  deterioration 
of  relative  wages  and  the  attrition  of 
capital  resulted  in  a  contraction  in  em- 
ployment. Again  tlie  increase  in  imports 
was  partially  the  results  of  subsidies 
being  made  available  to  foreign  vessels 
that  were  not  made  available  to  U.S. 
fishermen. 

II.l.d.(2i(di  Selected  Data  for  Had- 
dock. Cod  and  Yellowtail  Flounder,  1950- 
62. 

HADDOCK 

Table  16  contains  data  on  total  U.S. 
haddock  landings  in  thousands  of  pounds 
and  thousands  of  dollars  for  the  1950- 
62  period.  Tables  17  smd  18  contain  data 
on  New  England  landings  of  haddock  fM- 
selected  years  during  the  1952-62  period. 
Clearly,  New  England  landings  constitute 
essentially  all  of  the  U.S.  haddock  land- 
ings, and  Massachusetts  landings  ac- 
count for  almost  all  of  the  New  England 
landings.  While  landings  declined  dur- 
ing the  1950's.  there  was  an  upturn  dur- 
ing the  early  1960's,  The  actual  value  of 
the  haddock  landings  in  1962  was  es- 
sentially the  same  as  in  the  early  1950's. 
Thus,  the  deflated  value  (^whUe  not  pre- 
sented herei  was  less  in  1962  than  in  the 
early  1950's. 
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NOTICES 

lahl*   it,       U.    S.    Landings   and   Ex-Vessel   Value    of   Haddock 

1950  -   1962 
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^ble   n  --Nen  Er;;Dand  haddock  landings. 


Year 


Ihine 


1950 

1955 

I960 
1961 
1962 


7,lil.2 
li,566 

2,9U0 
2,5Ii5 


Ncu 

Hnnpshiro Mn  r.  c  ?  r;lvjf;ct.ts 

-  -  -  l'houcaiX)s'oir"f'o«ixJs-  - 


lihode 

Island 


Connecticut 


20 

35 
30 


150,025 

130,093 

llii,6l43 
130,Ij78 
131,558 


2I42 
320 

96 
6I1 
29 


20 
7 


Table  16    --Value  of  Kgw  England  haddock  landings. 


Year 

Mains. 

New 

llsnnshj 

irc 

M.ir 

.«;.^c^n)^r:t.l?; 

Rhode 

Trslanfl         Connecticut 

Thous. 

inds 

. 

1950 
1955 

52I1 
276 

nil 

11,228 
7,805 

15                     1, 
L7                          2 

I960 
1961 
1962 

290 
227 
196        1 

2 
3 
3 

9,091 
.9,666 
10,701 

■ 

7                       1 

li                      1 
2                      1 

YtXLOWTAli 

la 

hidings  declined  b] 

f  30%  between  195 

Table  19  contains  data  on  U.S.  land- 
ings of  yellowtall  flounder  during  the 
1960-62  period.  Landings  during  this  pe- 
riod more  than  double^  between  1950 
and  1962.  Massachusetts  again  was  the 
dominant  state  for  yellowtall  landings. 
Within  Massachusetts,  New  Bedford  was 
ttie  dominant  port. 


COD 


[ 


Table  20  contains  data  on  U.S.  land- 
ings of  cod  in  thousands  of  pounds  and 
thousands  of  dollars.  Table  21  contains 
data  on  cod  landings  by  state  In  New 
yngiiLTMi  Again,  New  England  accounted 
for  essentially  all  (rf  the  UiS.  landings 
and  Ifaasachusetts  accounted  for  essen- 
tially all  of  New  England  landings.  Cod 


and  1960,  however,  there  was  some 
Increase  during  1961  and  1962.  Here 
too,  with  the  actual  value  of  the  catch 
in  1962  and  1952  bting  equal,  the  value 
in  real  term.s  had  declined. 

PRICES 

Table  22  presents  the  actual  ex-vessel 
prices  for  cod,  haddock,  and  flounders 
dming  the  1950-62  period  in  Massachu- 
setts. As  stated  previously,  prices  for  all 
groundflsh  were  essentially  constant  de- 
spite the  decline  tn  landings  and  in- 
creases in  consumer  demand  (yellowtall 
landings  increased,  however,  diuring  this 
period).  These  data  reflect  the  overall 
trend.  Hie  role  of  fwelgn  s\ipply  and 
its  Impact  on  prices  was  discussed  pre- 
viously. 
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Table  ft      Annual  O.S,  Landings  of  Yellowtall  Flounder  in  New 
England  Staves,  New  York  6  New  Jersey;  1938-1971 


Year   Maine   Mass. 


1950 
1951 
1952 
1955 
1954 
19SS 
1956 
1957 
1958 
1959 
1960 
1961 
1962 


145 
82 
55 
58 
24 
30 
52 
41 
64 

113 
65 
34 
17 


21399 
16735 
1S306 
12627 
10972 
12661 
117S6 
19910 
29519 
2593; 
27701 
34667 
50835 


(in  000  pounds) 


R.  I. 


1029 
723 

1334 
1014 
1681 
1448 

2444 
2230 
2984 
3012 
2110 
233-' 
S730 


Conn. 


302 
100 

49 

24 

30 

60 

161 

91 

226 

139 

160 

107 

79 


Total  New 
England 


22875 
17640 
16744 
13723 
12707 
14199 
14413 
22272 
32793 
29196 
30036 
37146 
56661 


New  York  6 

New  Jeryev  Total 


1241 

774 

234 

50 

56 

174 

230 

179 

532 

615 

1171 

2082 

3929 


24116 
18414 
16978 
13773 
12763 
14373 
14643 
22451 
33325 
29811 
31207 
39228 
60590 


T.ble     aft 


s.    Land 

tngs    and    Ex-\ 

alue   0 

f   Cod        1950-1962 

IMS 

Cs4 

QuastltT 

«>Ju> 

pounds 

4all«r« 

1*51 
1*52 
1953 
1*54 

57.490 
50,023 
43,*»t 
32,660 
36,«J» 

3,623 
3,635 
3. 156 

3,206 
2,113 

1*55 
1*5* 
1*57 
MS« 
1»» 

35.562 
35.127 
34,06a 
41,362 
46,411 

2.156 
2,325 
2, 178 
3,042 

3,312 

»M 
I*«l 
l«(t 

40, Ml 
44.591 
46,910 

2.696 
3,995 

3.294 

Table   J(. 


New  England  Landings  of  Cod,    1950-1962 


(TM0us»>fi)S  or  Pomcs) 

KM 

MINC 

NO   HWrSHIRt 

M4SSACMUSCTTS 

MMOC    ISLwa 

CO<HtCTia/T 

TOfMrt 

1*50 
1951 
1*52 
»*33 
ISS4 
1955 
1956 
1957 
195* 
1»S» 
I960 
1*61 
1*42 

6,613 
5,293 
4,614 
3,^69 

3,ee9 

2,663 
2.74* 
2,352 
2,735 
2,6«4 
2,997 
2,507 
2,290 

4 
12 
1* 

20 

30 
3D 

4S,S<« 

40,711 

3«,*2e 

77,465 
29.991 
26,526 
29,127 
20,390 
33,593 
»6,576 

3a'l66 
40,647 

11277 

1,161 
673 
607 

1,320 
794 
733 
a39 

1,247 

1,246 
622 

1,066 
699 

196 
302 
170 
SB 
239 
166 
154 
330 
209 
242 
250 
400 
290 

9a,a6* 
47,479 

42.401 

3^*99 

35.239 

32,369 

32,760 

31,911 

37,7*4 

40,75* 

33,255' 

42,16* 

43,946 
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SOI  r>^  as  wi  «p  M  M  •-«  «  **  C  •  :*  *2 
r^r«  ro  »  n  m  v^  «  ot  «  Mr«<e«^ 
«^  n  N  r«      r4  v« 


•  r<i  r«  M  M      4  o  e«  «  f^      >o  lA  w  o  M 

•ACMOtOk-^  **«r<>«0  MkA'^lwN 

wr«o-«r«      oirtOkMr*-       mM^Or« 


IM  w  «k  A       M 

•  wi  Ok  r*  w       o 
r  M  rw  «r  lA      »* 


J»  «  Ok  O  M        ^  ••«  O  O  O        ^^4000        O  01  0k  »  o        »• 


«  r4  «  M  «       o  «  o  *^  «A      w 

m-^  ^m  r^  ma  wa       r«v«tAfn*A       ov 

^^  J\  f*  r*         ««O.M«M         to 


M«tA»4iA      «o»4Ai<^n      r««or«M«4      »^«#«rintA      y> 
^r>i-«r<hM       ^»oa»r«tA       <«rrtr«inr«       oO'oCKt^       «> 


k  Ok  V 

r  an  ^ 


I  o  Ok      m 


wi  M  rt  rw  ( 


r  ^4       ^  tA  o  M  Ok 


INM  r«  r«  N  M  r«  «  r 

k  «  r«  M»4»AO<A  v-^  r«  r^  o  K  ^  »».  r«  k.  ^  ^ 

t  <D  ro  0«^M«^tn  n  «  r>  <*  kA  O  tA  r4  M  m  o 

r^^oT  o«  oTo  oT  oo  o -To  ooTeToro  r* 


«««r«M  K«*Hr««  ovG«m  f^^S:?  !S 

ri  ■•  <■  r«>  •«»  vootAMO  »-■  s  ^  «  Oh  9!df  <00  « 

r^»«rf^o  r«okw»v«r*  MOvor^M  nook*«iA  «e 

MfCrTrTM  f^r^tCfCfZ  rTiCtfiAM  mmvmia  *o 

»»Q«M<»  i»*4«»«^  flk*«A£«w  f9**&fi&  !fi 

HS«^Q<t  riM^ff^o  w*^«OM  Mg9«n  $ 

SS^OA  HMOkkAM  f^N'^MC^  ««••»«««  n 

«l  Wr^M  ifti^V^V  V^^V^  «««•*?•*•  w 

e»«««M«  tfi^r«««K  o»4NM^  44!t9**  $ 

Zssiss  sSsss  ixsss  ii<S8  s 

««P«»4M»4  MM»<*«p4  p«m^#«^  ««^9«r«^  #< 
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NOTICES 


Massachusetts  fish  otter  trawling  op- 
erations account  for  about  50-60  per- 
cent of  the  number  of  New  England 
vessel  fishermen,  vessels  and  vessel  tons, 
and  largely  explain  declines  in  the  num- 
bers. Haddock  was  the  leading  species 
caught  by  Massachusetts  otter  trawl  fish- 
ermen, and  haddock  landings  declined 
from  114  million  pounds,  valued  at  $9 
million  in  1960  to  25  million  pounds  in 
1970.  valued  at  $6  million.  Tlie  deflated 
average  ex-vessel  price  of  Massachusetts 
otter  trawl  landings  of  haddock  increased 
from  8.9  cents  to  19.4  cents  per  pound 
between  1960  and  1970. 

Despite  the  decline  in  fishermen  and 
vessels,  the  deflated  value  of  catch  was 
higher  in  1970  than  in  1960.  although 
not  as  high  as  in  1965.  Also,  the  average 
tonnage  of  vessels  increased  and  the  total 
tonnage  decreased  far  less  than  is  sug- 
gested by  the  decline  in  vessel  numbers. 
comparing  1960  and  1970, 


Expressed    ir.    KBT   do'Li;-: 


the   value 


of  output  per  full-time  equivalent  fisher- 
man was  $12,413  m  1970.  compared  to 
$9,894  in  1960.  but  below  that  m  196.» 
Data  presented  in  Table  24  are  for  all 
Massachusettv';  fish  otter  trawlers  and 
do  not  reveal  the  species  emphasized  by 
vessels  operating  out  of  different  ports 
Boston  vessels  have  emphasized  cod  and 
haddock  landings:  New  Bedford,  floun- 
der, especially  yellowfish:  and  Glouces- 
ter, whiting  and  haddock.  The  weight  of 
landings  of  tb.ese  species  declined  since 
1960.  but  ex-vessel  prices  increased. 
Among  these  species,  foreign  landings 
surpa.ssed  U.S.  landings  in  1965-66  for 
haddock  in  ICNAF  Subarea  5.  Canada, 
U.S.S.R.  and  Spain  were  the  leading 
countries  besides  the  United  States.  A 
similar  story  applies  to  cod.  For  yellow- 
tail  flounder,  however,  the  Umted  States 
has  been  the  leading  catcher  in  all  years. 
with  substantial  secondary  harvests  by 
US  S.R.  vessels  onlv  in  1969. 


Tabic  >^  . — Massachusetts    fish  otter  trawl   vessel   and  boat   fishery. 


1960 


1965 


1970 


Catch  quantity,   pounds 

haddock 
other  catch 
total 

112 
283 
396 

,^^0,900 
,961,500 
,402,^00 

128 
263 

392 

,568,600 
,582,100 
,15.0,700 

23,517,500 
203,892,800 
227,410,300 

•Catch  value,  current   dollars 

haddock 
other  catch 
total 

8 
14 
23 

,875,943 
,126,9^5 
,002,888 

13 
16 
29 

,007,680 
,743,674 

751,35^ 

5,317,936 
22,124.595 

27,442,531 

Fisherrrien 

on  vessels 

on  boats  &   shore 

2,609 

2,486 

1,887 

regular 
casual 

12 

. 

7 
2,493 

14 

total 

2,621 

1>901 

Vessels 

number 
tonnage 
average   tonnage 

422 

28,664 

68 

399 

30,556 
77 

343 

26,686 

78 

Boats,  motor 

« 

7 

■ 

6 

7 

Gear  (trawls)  ' 

429 

405 

350 

Productivity  (pounds) 

' 

catch  per  man 
catch  per  craft 
catch  per   trawl 

151,241 
924,015 
924,015 

157,522 
968,273 
968,273 

119,627 
649,744 
649,744 

Delated  value  of  catchj  doll 

ars 

per  man 
per  .crait 

9.894 
60,451 

12,646 
77,736 

12,413 
67,418 

^O"'^"'  Fishery  Statistics  of  the  U.S.,    annual  editions, 

and  NMFS  Statistics  and  Market  News  Division. 

Mote:     Catch  and  deflated  value  of  catch  per  man  are  for  full-time 
flslierwan  equivalents    (the  sum  of  vessel   fishernan,    regular 
boat  and  shore  fisherman,  and  one-half  casual   boat   and   shore 
fisherman). 


p 
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NOTICES 


il  I  ci,  ;*  ■  h  • .  Vt.-i.sc:  liJanuii:  - 
1  litjh"  2.)  (._:nfains  data  on  the  \c  o] 
«.:inings  in  ihc  Boston  fleet  during  ti>t 
mki-1960's  and  Table  26  presents  data 
on  the  New  Bedtord  vessel  earnings  dur- 
in;'  tlie  iiiid-1960'.s.  For  t(oth  ports,  tlie 
net  return  on  .sales  was  extremely  low. 
aiHi  even  ne;iative  for  the  New  Bedford 
ve.s.-,el.s  in  1967.  However,  tills  represented 
a  .■0JisJd'-r;-'.blc  improvement  i^';  (  ompared 


to  Uie  pertoji!iitn(.e  du/iii.  tlie  1S;'jO';s 
II.l.d.<.3) 'c) .  Fishermen's  Earnings. 
Tables  27  and  28  present  data  on  fish- 
'  J  raen's  eainmgs  during  the  mld-1960's 
U!  Bt);:ton  and  Ne.v  Bedford.  In  both 
po.^v.  earnir.g.:  of  tlie  fi.s'nerjncn  were 
.iijove  the  real  waf;e  iii  Ma.ssachusetts 
]i.i..iiul.'u  taring.  Attain  thi.s  was  a  con- 
.  ,(le''abic  ini)'rin'e!r)>'ni  o\' i  tin  1050'.'=. 
i.ei  rornuiii'  '^ 


Tabic  J»i,— Av«ra(f«  con*  f.t  •»inirgt  c<    Ecalcu  ;«!»«    ii«»2«-!»,    /Oti-tfc 


IVCB 


Unit 


1961. 


1965 


1966 


Vcaaelt 

leoftth  of  N-titI» 

Trlpa 

Average  lerigth  of  trip 

Crew  »lze 

Man  days  at  sea 

landings 
Average  price 
Croas  receipts 

Trip    erpcnditures 
Food 

Fuel  k  lube 
lee  1  icing 
Other 
Subtotal 

Depair  t  nalnter.arce 
Gear 

Hull  (  engine 
Subtotal 

Jlxed  charges 
latereat 
Insurance 
Tues  (employee) 
Adidniatrative 
Subtotal 

ttOBO.  CASH  EXPENDITURES 

Share  to  labor  t  capitaJ 
Vagec 

Captain's  comission 
Ovncr's  share  (before 
depreciation) 

TOTAL  SHARE  EXPEXDITUES 

Iteprcelatlon 

1^  return  before  taxes 


number 

Feet 

number 

Days 

Rujcber 

Daya 

23 

309 
27.2 

9.3 

15.7 

25? 

I           23 

1C9 
26.1 
1             9.1 
I           15.7 

'          238 

15 

111. 

9.0 
16.3 
258 

Pounds 

Cents  per   yc^r 

Dollar. 

??9.&'3" 

p.b-i'.ooo 

10. £< 
253.^79 

2,5'.6,0C0 

11.5 
?9'',502 

do 
do 
do 

ae 

do 

ll-  .661 
?l,li.l 

6,1.99 

9.192 

51.500 

13.897 

19.863 

6,1.09 

8,810 

1.8,979 

15.717 

22.939 

6,827 

8,21.5 

53,728 

do 

do 

do 

13,965 
17.518 
31.1.83 

13,965 
17,518 
31.t83 

1I..653 
18,100 
32,753 

do 

do 
do 
do 
do 

15,li03 
7,M.6 
8.915 

31.761. 

15, 1.03 
7,1.1.6 
8,915 

31.761. 

16.351 
7.801. 
9,281. 

33,1.39 

U*.7l.7 


.112,226 


do 

do 

do 
do 

do 
do 


119,920 


100,329 
9,100 

111,180 
9,621. 

130,1.66 
ll,2>i0 

15,708 

20,8V9 

32,874 

J25437 

aVl.053 

17^,582. 

11,361. 

11, 3« 

08.200 

fc.3W 

•.W3 

20,^96 

NOTICES 

Takla   ik-  — Ar«ra(a  coses  sad  samlata  of   Kew  ladferd   trawlara.    1967-6d 


It«B 


Unit 


1967 


196B 


Tassels 

length  of   vetsels 

Trips 

Average  length  of  trip 

Crev  size 

Han  days  at  sea 

landings 
Average  price 
Cross  receipts 

Trip  expenditures 
Food 

Fuel  t   lube 
Ice  t  icing 
Other 
Subtotal 

Xepalr  &  maintenance 
Ccsr 

Bull  t  engine 
Subtotal 

Fixed  charges 
Interest 
Insurance 
Taxes  (employee) 
Administrative 
Subtotal 

TOTAL  CASH   EXPEN-DirjilES 

Share  to  labor  i   capital 
Vages 

Captaln'a  coniDlsslon 
Owner'a  share  (before 
depreciation) 

TOTAL  SHAR£  EXPEND irjRES 

Depreciation 

Net    return  before    taxes 


Humber 

31 

Feet 

•9.3 

NuBber 

a$.7 

Day. 

8.3 

Ntaaber 

5.8 

Daya 

211 

Founda 

710.843 

Ccnta  per   pound 

12.69 

Dollara 

90.206 

do 

5,582 

do 

7,441 

do 

2.875 

do 

1.018 

do 

16.916 

do 

4,077 

do 

8.595 

do 

12.672 

do 

1,213 

do 

3.369 

do 

3.607 

do 

1.071 

do 

11.260 

40.848 


33 
M.7 
2«.( 
8.3 

5.9 

221 

816.606 

12.87 
105,123 


5.952 
7.810 
3.534 
1,303 
18,599 


4,169 

8,122 
12,291 


1.342 
6,881 
3,977 
1.133 
13.333 

44.223 


4e 
do 


do 


4».901 
2,889 

52,252 
3,434 

1.568 

5,214 

49,358 

60,900 

4.637 

4,834 

(-3,069) 

380 

Table  Al    — lamlats  of  fiaharwn  1b  the  Boaton  tcsvlar  fleet,   lM4-«6 


Ztea 


196k 


1965 


1966 


Teaaela 

Avcra^  crev  atse 


Oroos  recelpta 
per  Tessel 

Share  to  labor 
per  vessel 

Average  abare  per 


Tooi  cxpeDditures 
per  Ban 

Average  share  per  oaa 
Including  food 

Real  average  ahare  per  >an 
Including  foodl/ 

Vage  In  Hassschusetts  »anufacturln< 

Beal  vage  in  Hassachusetts  Baaufacturlngl/ 


23 

_— numser— 
23 

15 

15.T 

15.T 

16.3 

239.831. 

253.279 

29V  ,502 

109.1.29 

120,901. 

lVl.706 

6.9T0 

7.69k 

e.69ii 

93k 

885 

9€k 

7.90W 

8.5T9 

?.658 

8.508 

9,078 

9.936 

5.71.1 

5,913 

6,235 

6,180 

6,257 

6.V15 
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NOTICES 

tAXm  9,9    ~XwnlB«*  ef  fl«b«r»en  1»  the  »«v  ItttOT*  ti«wl«t  flMt,   1N7»M 


»M 


1»<T 


X9«e 


VmmI* 

Avey««c  c^**  **** 

OrMt  re««lpta 
y«r  vcsMl 

8k4r«  to  liibor 
y«r  TCSsel 

tnttH'e  •hare  per 

VMA  CSpcndlturci 

p«r  auk 

f' 

A««rM«  •h«Jre  per  am  I' 

iBCludlDg  food  I 

Weal  aTtraee  tbaxe  per  sas 
InelollDe  foodl/ 

Va^c  In  Maasachuaetts  aanuf act urine 

Seal  vace  In  Massachusetts  ■anufactvirlng^/ 


31 

33 

5.9 

5.e 

pollars— 

90.806 

a05,123 

M.W 

55.M6 

8.9iiO 

9.*3e 

9& 

1.009 

9,201! 

ao.Wn 

9,20? 

10,026 

«.5X* 

6,9W 

6.51k 

ijKK 

11  MTlded  t>y  coDSiawr  price  index,  3967=100. 
nid.'3)<ci^      Species  Trends. 

HADDOCK 

Tables  29  and  30  show  the  weight  and 
value  of  haddock  landings  during  tlie 
1963-1970  period.  A  drastic  decline  In 
haddock  landings  occuired  during  the 
period  with  the  1970  catch  being  only 
about  25  percent  of  the  1963  catch.  The 
value  of  the  haddock  landings  also  de- 
clined to  about  50  percent  of  the  1963 
level, 

YELLOWTAIL 

Tables  31  and  32  contain  data  on  the 
weight  and  value  of  yeUowtail  flounder 

Tiblf  29.    -New  tiigland  haddock  ^aiidingL. 


landings.  The  decline  in  the  catches  of 
tills  species  was  not  nearly  as  severe  as 
tlie  decline  In  the  haddock  eatch  during 
the  1963-1970  period.  The  drastic  decline 
in  yellowtall  floimder  landings  occurred 
during  the  1970's.  Yet,  the  smaller  catch 
liad  a  greater  value  than  In  1963. 

coo 

Tabic  33  presents  data  on  the  weight 
and  value  of  cod  landings  during  the 
1963-71  period.  Overall,  cod  landings 
increased  both  in  weight  and  value  dur- 
ing this  period. 


Tear 


Ncu 
Mf^lne  Hatapshirc  Mansi;chu.'iol.t5 

-  -  -  -  —  -  -  Itioucands  oT'Pbunffc-   - 


ni-.ode 
Isl.ind 


Connecticut       ToV.it 


1963 
196J4 

1965 
1966 
1967 
1968 
1969 

1970 
1971 


2,877 
2,9ii8 

1,881 
1,773 
2,351 
1,790 
9«3 

1,013 


1»0 
55 

60 
55 
60 
12 

9 


120,9140 

130,373 

131,863 

130,182 

95,8»»0 

66.1,78 

)|)|.l421 

25,306 


2\ 
6S 

VU 
252 
187 
3b8 
396 

553 


Sow<«t    yialwrT  gUtletJica  of"  tha  g.8i,  ann».^T   ^dUlonr.  BOr  (new  IHW). 


MOHAI  IMMTn.  V«t  4«,  MO.  t«~nMOAV,  MNUAIY  It.   1977 


123,881 
133,150 

133.678 

132,26», 

96.U38 

26,881 
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nibleJ*    — T«lue  of  Nev  England  hMldock  landincs. 
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Tear 

Maine 

New 

Haapshiro 

HaEsachurcits 

Rhode 

Trl.-in-i 

Connecticut 

Total 

1963 

I96I4 

21*5 
260 

6 

Thou 

sands   of  Dollara- 

11,  !<!.:. 
11,^^? 

2 

5 

nil 
nil 

11,6?=; 

11,83= 

1965 
1966 
1967 
1968 
1969 

leu 

17U 
215 
190 
139 

7 
7 
6 

I'^.Lf" 

13,73- 

10.85s 

0.061 

7,561 

7 

16 
?7 

r-4  1 

13,6-? 
13,  =10 

11 ,  0<32 
°  ,700 

1  ,  ""0  ' 

1970 
1971 

I8ii 

2 

C    -'  r 

11. ■> 

-- 

■      6,0i,i 

Source: 

Fi 

Ehery  Statistics  of 

the  I 

■  S.-,"  ani':  -1   odit  i 

--■5.  i^:.-  (. 

.o'.v   >KFS). 

Table  3(   .--New  England  Yelloutail  Flounder  :,andl::c^ 


"Sew 

HamD3hire 


Year      Maine 


y.ar.sachurPtts 


Itnode 
Island 


Connecticut       Total 


1963 
I96I4 

"5 

68,875 

70,9714 

0,990 
8,?li9 

136 

19 

78,009 
79,277 

1965 
1966 
1967 
1968 
1969 

7 
22 

78 

76        ^ 

n.a. 
8 

70,920 
57,U71 
J46,Ul49 
57,761 
56,282 

5,602 
5,855 
5,793 
6,533 
8,375 

38 
53 
67 
A 
66 

76,567 
63,1401 
52,367 
61,,3U. 
6l«,807 

1970 
1971 

155 

I48 

57,lj62 

8,925 

7i47 

67,337 
5U,27l4 

Source:     Fishery  Statistics  of  the  U.S. .  annual   editions.      BCF   (now  NMFS). 


Table  Si.  .—Value  of  New  England  Yellowtail  Flounder  Landings. 


itew 

Rhiode 

Tear 

Kaine 

Hampshire 

Mascachunotts 

Isl.ind 

Connecticut 

Total 

1963 

14,576 

• 

1472 

7 

5,055 

196ij 

1 

1,879 

U71 

3 

5,353 

1965 

1 

n.a. 

6,716 

lil2 

3 

7,13iJ 

1966 

2 

7,157 

607 

1 

7,771 

1967 

6 

U,96l 

J187 

6 

5,1460 

1968 

1 

5,999 

Stk 

3 

6,577 

1969 

8 

X 

7,581 

-   9Sk 

6 

6,552 

1970 

13 

S 

8,659 

1,115 

93 

9,885 

im 

8,1,08 

Sonreei    rishenr  Statlstlea  of  the  U.S. .  annual  ertU/i«n«. 

BCr  (nov 

mrs). 
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NOTICES 
Table  3S    .     U.S.  Landings  of  Cod  during  the  1963-1971  Period 


Weight  . 
(1,000  lbs) 

42,177 
38,746 

36,048 
37,756 
44,400 
49,217 
57,502 

53,225 
52,824 


Value 
($1,000) 

3,106 
2,669 

2,877 
3,196 
3,578 
3,463 
4,838 

5,742 
6,345 


Year 

I         1963 
1  1964 

1965; 

1966 
1967 
1968 
1969 

1970 
1971 

n.l.d.O)  (e)     Prices,  1963-71. 

Table  34  presents  data  on  prices  diir- 
^tog  the  1963  to  1971  period.  As  can  be 
lEteen.  the  decline  In  landings  for  haddock 
and  yellowtall  coupled  with  increasing 
consumer  demand  diu±ig  this  period  led 
to  almost  tripling  the  price  of  haddock 
and  a  doubling  the  price  of  yellowtall. 
The  price  of  cod  also  increased,  in  spite 
of  Increased  supplies.  Clearly,  the  de- 
mand situation  for  cod  Improved  during 
the  period. 

ILl.d.(3)  (f )     Summary. 

Willie  the  niunber  of  vessels  and  fish- 
ermen continued  to  decline  during  the 
1960'8.  the  average  profit  and  the  aver- 
age real  earnings  of  the  vessels  and  fish- 
ermen that  remained  in  the  fishery  im- 
proved In  the  mid-I960's  c<«ipared  to 
ml<i-1960's.  The  productivity  of  these 

Tail*  S'^t     Ex-vessel  Prices  for  Cod,  Haddock  and  Flounders  in  Massachusettl 
<«/lb) 


vessels  was  higher  in  1965  than  in  1960 
but  declined  by  1970.  In  spite  of  increas- 
ing imports  throughout  the  decade,  the 
ex-vessel  prices  of  the  principal  groimd- 
flsh  species  (haddock,  cod,  and  yellowtall 
floimder)  increased  considerably,  reflect- 
ing apparent  increases  In  demand  (and 
also  domestic  supply  conditions).  By 
1970,  the  production  of  the  remaining 
vessels  and  crew  decreased,  but  the  rising 
prices  resulted  in  Increases  in  the  real 
value  of  the  catch  per  vessel  and  per 
fisherman.  No  Information  on  the  net 
revenue  of  the  vessels  in  1970  is  available. 
Finally,  while  haddock  landings  un- 
derwent a  tremendous  decline  diuring  the 
1960's.  the  decline  in  yellowtall  floimder 
landings  was  moderate;  cod  landings 
even  increased. 


Year 


Cod 


1963 
1964 

7.1 
7.6 

1965 
1966 
1967 
1968 
1969 

8.0 
9.0 
8.2 
7.3 
8.6 

1970 
1971 

11.2 
JL2.4 

Haddock 

f.5 

•8.9 

8.9 

9.2 
11.3 
13.2 
17.0 

22.7 
26.1 


Flouodex 

8.4 
1.0 

9.5 

ia.7 

U.5 
11.4 
19.7 

15.3 
M.7 


1/ 


NOTICES 

While  the  producttvltar  ot  the  remain-    catch  per  vessel  increasing  by  20  percent 
Ing  units  declined,  the  Increase  In  prtees    compared  to  1970.  Regretably  there  are 

resulted   In   the   deflated  value  ot  the  SfJlt'*^^?^®  to  determine  the  per- 

i  .  _  .  .  ^     ^     .^  lormance  of  these  imlts  in  terms  of  prof- 

catch  per  fisherman  increasing  hy  »  Hb,  return  on  sales,  return  on  aSets, 

percent  and  the  deflated  value  of  the  fishermen's  real  earnings,  etc. 

Tahle    36'-   Massachusetts  fish  otter  trawl  vessel  and  boat  fishery— 1975. 
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Catch  quantity,  pounds 
haddock 
other  catch 
total 


Catch  value,  current  dollars 
haddock 
other  catch 

total 


Fishemen 


Vessels 


on  vessels 

on  boats  &  shore 

regular 

casual 
total 


nuo^ers 
tonnage 

average  tonnage 


14,219,600 
158.256.400 
172,476,000 


4,591,267 
38.782.832 
43,374,099 


1,533 
32 


1,565 


315 
23,395 


Boats ,  Botor 

Gear  (trawls) 

Prouuctivity  (pounds) 
catch  per  nan 
catch  per  craft 
catch  per  trawl 

Deflated  value  of  catch,  dollars 
per  man 
per  craft  ~ 

Source:  NMFS  Statistics  and  Market  News  Division 


74 

17 

322 


110.208 
519,506 
519.506 


17.214 
81,146 


/ 


•Jrrhls  is  for  all  flounders 


ILl.d.(4)     Recent  Trends— 1971-75. 

n.lul.(4)  (a)     Overview. 

The  decline  in  the  number  of  vessels 
and  flfiharmm  In  the  New  England 
groundflsh  fishery  continued  during  the 
1971-1975  period.  In  Massachusetts,  the 
number  of  otter  trawls  <vessels)  declined 
8  percent  from  843  In  1970  to  315  In  1975 
(Table  35) .  The  number  of  fishermen  on 
these  vessels  declined  by  19  percent  from 
1887  to  1533. 


Total  landings  of  all  fish  species  by 
these  vessels  declined  by  24  percent  frosn 
227  to  172  million  pounds.  However  the 
prices  of  the  prkslpal  sp9dtm  Increased 
considerably  during  the  period.  The  ex- 
vessel  value  of  this  reduced  level  of  land- 
ings was  approximately  $43  mUlion  in 
1975  compared  to  $27  million  In  1970,  an 
increase  of  about  60  percent. 


PCDERAL  REOISm,  VOL  42,  NO.   19— rtWAY.  JANUAiY  2«,   1977 


Hote:     Catch  and  deflated  value  of  catch  per  .an  are  for  fuH-tl«e 
fishermen  equivalents   (the  su.  of  vessel  fisherman,   regular  boat  and 

shore  fishermen,   and  one-half  casual  boat  and  shore  fisherman). 
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II.l.d.'4i 'b'      Species  Trends. 

HADDOCK 

Haddock  landings  in  New  England 
continued  to  decline  from  21  million 
pounds  worth  $5.6  million  in  1971  to  8 
million  pounds  worth  $3.0  million  in 
1974  (Table  36 » .  However,  New  England 
landings  in  1975  increased  to  16.2  mil- 
lion pounds  valued  at  $5.3  million.  Catch 
restrictions  on  haddock  were  in  place 
during  most  of  this  period  due  to  the 
condition  of  the  haddock  stocks. 

COD 

Landings  of  cod  in  New  England  re- 
mained above  the  50  million  pound  mark 

Table  3C.  New  England  haddock  landings 


NOTICES 

during  most  of  the  period  (Table  37). 
By  i»75  the  value  of  the  cod  catch  was 
approximately  2y2  times  greater  than 
the  value  of  the  haddock  catch. 

YELLOWTAIL  FLOUNDER 

During  the  1971  to  1975  period,  yellow- 
tail  landings  peaked  at  64  million  pounds 
in  1972  (Table  38).  By  1975,  they  had 
declined  by  about  35  percent  to  41  mil- 
lion pounds.  A  significant  price  increase 
resulted  in  the  value  of  this  reduced 
catch  being  worth  about  $14.7  million, 
the  most  for  the  entire  period  and  was 


the  largest  value  for  any  finfish  in  New 
England. 

While  the  data  in  Tables  36.  37,  and  38 
are  for  all  catching  methods  and  the 
I  data  in  Table  35  are  for  otter  trawLs 
1  alone,  it  is  clear  that  cod,  haddock  and 
yellowtail  flounder  constitute  the  re- 
source base  for  the  groimdflsh  fleet.  In 
1972  for  example,  the  value  of  the  catch 
of  these  three  species  alone  comprised 
about  two-thirds  of  the  total  value  of 
the  catch  for  Massachusetts  otter  trawls. 
In  1973,  these  species  accounted  for  ap- 
proximately 60  percent  of  the  total  value 
of  the  Massachusetts  otter  trawl  catch. 


MAINE 

^()()(}  lbs     SIOOO 


NEW  HAMPSHIRE 
1000  lbs       SIOOO 


MASSACHUSETTS 

ipnn  \hs    $1000 


X971 
1972 
1973 
1974 
1975 


321 
491 
352 
229 
776 


180 
165 
124 
87 
276 


19 
15 
18 
40 
50 


5 

8 

10 

IS 

16 


20.345 

10,931 

7,707 

7,684 

14,728 


5,324 
4,018 
2,940 
2.838 
4,832 


■Table  S7.     New  England  cod  landings 


M&IBE 
1000  Iba   $1000 


MEW  HAMPSHIRE 
1000  Iba   $1000 


1971 
1973 
1973 
1974 
1975 


4,379 
4,432 
4,035 
4,003 
5,596 


335 
437 
498 
542 
911 


201 
254 
472 


30 
40 
85 


I 


MASSACHUSETTS 
1000  lbs   $1000 


46,554  5,729 

39,226  6,947 

42,411  7,847 

49,582  ».  9,690 

46,385  11,188 


Table  ^9,    New  England  yelloweall  flouttdAr  lardings 


MAINE  MEW  HAMPSHIRE 

1000  lbs   $1000   1000  Iba   $1000 


6 

12 

1 

1 

2 


87 

9 

53 

276 

47 

65 

120 

23 

197 

45 

324 

104 

MASSACHUSETTS 
1000  lbs    $1000 


41,940  6,889 

43,647  8,796 

40,338  9.186 

38,826  '10.215 

33,221  11,971 


RHODE  ISLAND 

innn  lbs  $1000 


358 
314 
231 
272 
656 


98 

112 

85 

83 

174 


RHODE  ISLAND 
1000  lb 9    $1000 


2,309 
2,396 
2,976 
3,245 
1,889 


296 
461 
491 
6S5 
475 


RHODE  ISLAM9 
1000  Iba   $1000 


11,810 
19,960 
18,882 
13,936 
7,938 


1.499 
2,891 
3,593 
3,144 
2,652 


CONNECTICUT 

innn  iba  SIOOO 


TOTAL 

[QQO   lbs  SIQC 

21,543  5.60: 

11,751  4,303 

8,308  3,15^ 

8,225  3,023 

16,210  5.298 


CONNECriCUT  TOTAL 

1000  lbs       $1000       1000  lbs       $1000 


180 

35 

106 


23     53.623  6,413 

7     46,343  7,872 

18     50,000  8,939 

(56,830)  (10,887) 

(53,870)  (12,574) 


CONNECTICUT  TOTAL 

1000  Ib«      nOOO      1009  Iba      SIOOO 


474 

268 
9 
7 


47 

54,634 

8.451 

~ 

£3.948 

11.74f 

40- 

59,(12 

12.84) 

2 

52.971 

19.40? 

2 

41,494 

14.701 

NOTICES 


n.l.e.  TM^es  and  Number  of  Vessels 
Employed. 

n.l.e.(l)     C06. 

Table  39  gives  the  number  of  vessels 
to  1965,  1970,  and  1975  which  landed 
some  cod  and  the  niunber  whose  catch 
for  the  year  consisted  of  50  percent  or 
more  cod  (by  weight) .  There  has  been  a 
consistent  increase  in  the  numbers  of 
vessels  landing  some  cod  from  1965-1975 
as  well  as  an  increase  in  the  niunber  of 
vessels  whose  total  catch  for  the  year 
was  50  percent  or  more  cod. 

Table  40  contains  data  on  the  xiiunber 
of  trips  «by  all  geai-s'.  days  fished,  and 
catch  per  day  fished  for  those  New  Eng- 
land trips  where  50  percent  or  more  of 
the  trip  catch  consisted  of  cod  for  the 
years  1965.  1970.  and  1975    These  data 


emphasize  even  more  the  general  shift 
toward  a  directed  fishery  for  cod  in  the 
grotmd-fish  fishery.  Between  1965  and 
and  1975  the  number  of  trips  directed 
toward  cod  doubled  and  the  number  of 
days  fished  Increased  3-fold. 

The  number  of  recreational  fishermen 
seeking  cod  is  imkno'wn  but  recent  NMPS 
statistics  indicate  that  there  are  approx- 
imately 10.8  million  people  participating 
in  marine  recreational  fisheries  ^includ- 
ing  shellfishing  1  from  the  states  of 
Maine  through  Virginia.  West  Virginia. 
Vermont,  and  Washington.  D.C..  sug- 
gesting that  recreational  fisheries  may 
be  of  considerable  importance  in  the  total 
harvest  of  cod.  particularly  for  those 
components  of  the  cod  stocks  most 
closely  related  to  nearshore  areas  and 
in  the  mid-Atlantic  winter  fisher>-. 


Table.  3',  Nunbcr  of  vessels   in  the  ccd  fishery,   1965,   1970,  and  1975. 


Year 


Vessels  landing 
sorcie  cod 


Vessels  whose  total  catch 
was  50%  or  more  of  cod 


1965 

492 

1970 

549 

1975 

595 

16 
41 
47 


Table. 4C  PerforiTidnce  data  on  vessel  trips  where  landings  consisted  of 
50  percent  or  more  cod. 


Year 


Trips 


Catch/day  fished 
Days  fished    (1,000  lb.) 


1965 
1970 
1975 


978 
1661 
1987 


2253.5 
4106.5 
6272.6 


2.96 
4.62 
3.57 


Foreign  Vessels — In  1961,  Soviet  fieets 
made  their  appearance  on  Georges  Bank, 
150  miles  east  of  Boston.  The  maximum 
number  of  vessels  observed  on  the 
grounds  at  any  one  time  was  aroimd  50, 
but  for  the  year  the  Soviet  expedition 
included  100  individual  vessels.  In  subse- 
quent years,  300-400  different  Soviet  ves- 
sels fished  seasonally  on  Georges  Bank, 
primarily  for  herring.  By  1965,  during 
peak  fishing  seasons  (summer  and  fall) , 
200-250  Soviet  vessels  were  fishing  for 
herring,  red  and  silver  hake,  haddock, 
and  cod  on  Georges  Bank  and  in  south- 
em  New  England.  Throughout  that  year 
more  than  450  individual  vessels  were 
sighted.  Soviet  fleets  were  joined  each 


year,  beginning  in  1966  and  continuing 
into  the  early  1970's,  by  numbers  of  ves- 
sels from  Poland  and  Romania,  followed 
closely  by  vessels  frcwn  East  and  West 
Germany  and  Japan.  Other  nations  fol- 
lowed, including  Bulgaria,  Spain,  Prance. 
Greece,  and  Italy.  Recently,  nations  such 
as  Cuba,  South  Korea,  and  Ireland  have 
been  represented.  During  this  period, 
900-1000  foreign  vessels  annuaUy  fished 
to  totemational  waters  off  the  U.S.  east 
coast  from  the  southern  tip  of  Nova 
Scotia  to  Cape  Hatteras.  Depending  on 
the  season,  250  to  300  vessels  were  ob- 
served at  one  time  or  another,  whether 
It  be  off  North  Carolina-Virginia  In  win- 
ter or  on  Georges  Bank  during  the 
summer. 
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Table  ^1  Nunbars  of  foreign  fishing  vessels  sighted  in  SA  5  and  S 
by  t>5)e.  1971-1975*. 


Type 
vessel 

Country 

Tear 

ussft 

Poland 

GDR 

FRG 

Jacan 

Soain 

Bulgaria 

Romania 

Italy 

1971 

Stern 

185 

40 

28 

26 

17 

4 

11 

8 

1 

Side 

359 

57 

24 

18 

34 

1 

- 

Support 

105 

20 

8 

7 

2 

■■ 

Total 

650 

117 

60 

33 

35 

38 

13 

8 

2 

1972 

Stern 

211 

50 

33 

18 

19 

7 

11 

4 

Side 

379 

59 

26 

24 

47 

1 

Support 

90 

14 

9 

4 

1 

2 

Total 

680 

123 

68 

22 

44 

54 

13 

5 

1973 

Stern 

207 

50 

32 

19 

18 

36 

11 

14 

Side 

234 

19 

29 

22 

25/52 

2 

Support 

67 

18 

7 

1 

2 

Total 

508 

o7 

68 

19 

41 

113 

13 

8 

16 

1974 

Stern 

218 

46 

23 

17 

21 

57 

13 

11 

Side 

144 

14 

29 

30 

28/58 

Support 

81 

16 

7 

4 

2 

4 

2 

Total 

443 

76 

59 

21 

53 

143 

17 

6 

11 

1975 

Stern 

252 

37 

22 

18 

15 

38 

16 

2 

8 

Side 

145 

12 

20 

6 

12/70 

Support 

81 

16 

5 

5 

5 

- 

3 

Total 

478 

65 

47 

23 

26 

120 

19 

2 

8 

*In  addition,  small  nunbers  (<10)  o*  stern  ttawlers  belong  to  France,  Cuba,  South  Korea, 
Ireland,  and  Greece  have  been  observed  in  SA  5  and  6  in  recent  years. 


Between  1971  and  1975"  the  annual 
number  of  foreign  vessels  declined  from 
956  to  under  800  (Table  41  >.  It  can  rea- 
sonably be  assumed  that  foreign  fleets 
have  dwindled  even  more  during  1976  in 
response  to  greatly  reduced  fish  stocks 
and  increasingly  more  stringent  catch 
restrictions,  such  as  low  quotas,  closed 
areas,  etc.  Despite  these  restrictions,  at 
the  peak  seasons  (winter  and  spring, 
1975-1976) ,  200-250  vessels  "were  observed 
at  one  time  on  the  fishing  grounds.  How- 
ever, during  other  times  of  the  year  ac- 
tivity has  been  at  its  lowest  level  in  many 
years. 

It  is  difficult  to  make  an  accurate  eval- 
uation of  actual  numbers  and  types  of 
foreign  vessels  involved  in  the  yellowtail 
flounder  fishery,  as  such  evaluations 
must  be  based  on  surveillance  data  col- 
lected for  approximate  numbers  of  ves- 
sels fishing  a  variety  of  species    Foreign 


fishing  for  yellowtail  flounder  peaked  in 
1969  when  33  percent  of  the  total  catch 
was  taken  by  foreign  vessels.  However, 
since  1972,  foreign  fleets  have  caught 
only  about  2  percent  of  the  total  yellow- 
tail flounder  catch  in  Subarea  5  and 
Statistical  Area  6.  Table  42  indicates  the 
relative  amount  of  fishing  pressure  ex- 
erted by  foreign  nationals  and  the  U.S. 
( note  that  these  data  do  not  take  fishing 
power  into  account)  for  1974.  Note  that 
almost  all  of  the  fishing  pressure  exerted 
on  flounder  was  by  the  United  States. 

II.l.e<2)  Yellowtail  Flounder. 

Domestic. — Table  43  contains  data  on 
the  number  of  U.S.  vessels  which  re- 
corded some  yellowtail  flounder  landings 
in  1965,  1970.  and  1975,  and  those  vessels 
whose  yellowtail  flounder  catch  was  50 
percent  or  more  of  their  total  catch. 

Foreign  Vessels— See  Il.l.e.d)  Cod  for 
details. 
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Tablm    43. — Number    of    vessels    m    the 
yeUoiotaa  flounder  flshery 


Number  of  vessels 

Number  of  tosmu; 

landing  some 

whose  tolal  c»tch 

vellowtail 

wras  50  pet  or 

flouoder 

more  yellow  r;wil 

(louncior 

Year 

v.m .  -  - 

l.t". 

IM 

1U7U... 

H''7 

13J 

ia75 . . . 

rAi'. 

1J8 

n.l.e.O)   Haddock.       ' 

Domestic — Prior  to  the  entrance  of 
Canada  and  the  U.S.S.R.  to  the  fishery, 
the  bulk  of  the  U.S.  catcl^  was  taken  by 
otter  trawlers  ranging  in  size  from  51- 
150  gross  registered  tons,  which  spent 
5  to  7  days  at  sea.  Smaller  amounts  were 
also  taken  by  vessels  of  from  0-50  tons 


makirg  tnp.^  of  .-h.jr'.er  duration  in  in- 
shore waters  'off  Cape  Cod,  long-liners 
have  been  of  local  importance) .  In  re- 
cent years,  the  number  of  larger  vessels 
in  the  U.S.  fishery  has  declined  steadily. 
Table  44  shows  the  number  of  U.S.  ves- 
sels in  1965,  1970.  and  lf75  which  landed 
some  haddock  and  also  gives  the  numbers 
for  1965  and  1970  who.se  catch  for  the 
year  was  composed  of  50  percent  or  more 
of  haddock  ( by  weight  i .  It  can  be  seen 
that  during  this  ten  year  period  there 
was  a  drastic  decline  in  the  number  of 
U.S.  vessels  involved  in  directed  fisheries 
for  this  species.  Performance  data  for 
vessels  pur.suing  directed  fisheries  for 
haddock  <  1965  and  1970 1  reveal  es-sen- 
tially  the  same  trend  '  Table  45  > . 

Foreign  Ve-e'.^ --See  I  Me    1     Cod  for 
■  details. 


Table  aY  Number  of  vessels  in  the  haddock  fishery. 


Year 


r 

Vessels  landing 
some  haddock 


Vessels  whose  total 
catch  was  50%  or 
more  of  haddock 


1965 
1970 
1975 


443 
437 
425 


111 
11 


\ 


^Under  Incidental  catch  limitation;  vessels  prohibited 
from  directed  fishery  for  haddock. 


I  r 

Tablets.  Performance  data  for  trips  in  which  the  total 
catch  consisted  of  50%  or  more  of  haddock.^ 


Year 


Trips 


Days  fished 


Catch/Day 
(000  lbs) 


1965 
1970 


3,676 
538 


11,387 
1.411 


8.69 
6.61 


^Directed  fishing  was  not  permitted  for  this  species  In 
1975. 


^ 
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n.l.f.  Types  of  Gear. 

The  traditional  UJ3.  fisheries  for  these 
species  were  prosecuted  primarUy  by 
means  of  otter  trawls,  and  the  bulk  of  the 
catch  Is  still  taken  by  otter  trawling.  In 
addition,  small  amounts  of  these  species 
are  taken  In  the  course  of  line  trawltog, 
hand  lining,  and  gillnettlng. 

The  UjS.  recreational  fisheries  for 
these  species  employ  hook  and  line  gear 
fished  by  anglers  from  shore,  small  boats, 
and  chartered  party  boats. 

n.  l.g.  Historical  Impacts  of  Foreign 
Pishing  on  Domestic  Fishery. 

n.l.g(l).    Cod. 

n.S.  and  foreign  landings  of  cod  for 
the  period  1960-1975  are  given  In  Table 
46  for  Division  5Y  and  5Z.  For  the  Gulf 
of  Maine  stock  (Division  5Y).  competi- 
tion has  been  minimal  with  foreten  land- 


ings exceeding  five  percent  of  the  total 
only  once  (1966^  since  1960.  For  the 
Division  5Z  stock,  however,  major  shifts 
in  the  distribution  of  the  total  catch  ai-e 
evident  throughout  the  16  year  period. 
With  the  advent  of  the  distant-water 
fleets  in  the  early  1960's,  the  percentage 
contributionof  the  U.S.  domestic  fishery 
decreased  steadily  from  virtually  100% 
(1960)  to  a  low  of  only  22  percent  (1966) . 
Following  1966,  the  D.S.  portion  of  the 
total  landings  began  to  increase  again 
reaching  64  percent  by  1915.  During  this 
P)eriod  total  landings  increased  from 
10,400  tons  <1960)  to  52,800  tons  (1966) 
and  then  decreased  to  24,000  tons  (1975) . 
In  the  area  south  of  Division  5Z  the  re- 
ported landings  of  cod  are  a  conse- 
quence of  by-catch  in  other  directed 
grourdfl.sh  fisheries. 


Tabic-     -1.     USA,   forci'jn,  ar.d  total    Ifinni.ifjs    ;i.»  In.:    loi 


and   IZ   CO'J  slocts   pip<-<:-.   rr,  i;    rrl^t 
catch,   1960-197b. 


vf-    ix-r'.f'niji.i 


'^p   Divi^-.on   5> 
c   the  total 


USA 


Year 


Landings 


Percent 
of  total 


_Forejj2r. 


Landings 


Percent 
of  total 


Division  5V 

1960 

3.400 

99 

29 

1961 

3.200 

99 

18 

1962 

3.000 

97 

83 

1963 

2,600 

96 

183 

1964 

3.200 

99 

2S 

1965 

3,780 

96 

148 

1966 

4,008 

91 

384 

1967 

5.676 

95 

297 

1968 

6,360 

99 

61 

1969 

8.157 

96 

327 

1970 

7.812 

95 

2(2 

1971 

7,380 

96 

1972 

6,776 

98 

141 

1973 

6,069 

99 

77 

1974 

7,639 

98 

125 

1975' 

9,252 

99 

no 

Division  52 

I960 

10.390 

100 

20 

1961 

13,996 

98 

280 

1962 

15,231 

66 

7.850 

1963 

13,903 

52 

13.050 

1964 

12,324 

49 

12,841 

1965 

11,410 

30 

26.923 

1%6 

11.794 

22 

4U069 

1967 

r2.742 

35 

23,592 

1968 

14.967 

35 

27,790 

1969 

16,356 

44 

21 ,068 

1970 

14.535 

58 

10,674 

1971 

15.795 

57 

11,900 

1972 

13.140 

53 

11.490 

1973 

15.933 

56 

12,607 

1974 

17.870 

67 

8,822 

1975' 

15,329 

64 

8,667 

'Provisional 

I 
1 

3 
4 
1 
4 
9 
S 
1 
4 
5 
4 
2 
1 
2 
I 


0 

2 

34 

48 

SI 
70 
78 
C5 
86 
56 
42 
43 
47 
44 
33 
36 


Tout 


3,429 
3,218 
3,063 
2,703 
3,225 
3.928 
4,392 
5,973 
6,421 
8.484 
8.261 
7,662 
6,917 
6,146 
7.764 
9,362 


10,410 
14,276 
23,081 
26,953 
25,165 
38,333 
52,863 
36,334 
42,757 
37,424 
25,209 
27,695 
24.630 
28,540 
26.692 
23,996 


n.l.g.(2)  YeDowtail  Flounder. 

U.S.  and  foreign  innding  data  for  yel- 
kywtail  flounder  in  Subarea  5  and  Sta- 
tistical Area  6  are  given  in  Table  47. 
Total  UJS.  landings  have  varied  widely 
since  1935.  Competition  between  the  U.8. 
and  foreign  fishing  fleets  (particularly  of 
the  U.S.811.)  for  yellowtall  flounder  was 
most  intensive  during  1969  on  the  South- 
em  New  England  ground.  PoUowing  the 
lllgheet  catches  of  yellowtail  flounder  on 
the  SouOiem  New  England  ground  since 


1942,  catches  since  1969  have  declined 
sharply.  Catches  of  yellowtall  flounder  on 
Georges  Bank  have  remsdned  relatlvdy 
steady  in  recent  years  although  some 
decline  has  occurred. 

n.l.g.(3)  Haddock. 

US.  and  foreign  landing  data  for  had- 
dock in  Subarea  5  and  Statistical  Area  6 
are  given  in  Table  48.  It  can  be  seen  that 
in  the  mid-1960's  the  UJS.  share  of  the 
total  catch  declined  from  approximately 
100  percent  in  1960  to  37  percent  In  1965; 
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slDce  that  year,  the  relative  percentage 
has  bicreased  although  the  overall  vol- 
ome  of  landings  has  declined. 

Table  49  shows  the  magnitude  of  Ca- 
nadian and  U.S.S.R.  landings  during  the 


mid-1960's.  There  can  be  little  doubt  that 
greatly  Increased  levek  of  fishing  by  for- 
eign nationals  at  this  time  resulted  in  a 
significant  reduction  In  stock  abundance 
and  in  long-term  productivity  and  yield. 


Ub\e   »7    ft 


-atch. 


Zatcre:    for 


1935 
6 

7 
8 

9 

40 
I 


:A5  West  of  6^^ 

OoTieotic       Total       Foreign 
Catch          Days           Catch 
m.t.xlO-3     F-shei     m.t^-xlQ-^ 

8  9  ■ 
lO.O 

'.I  .^ 
.11 

-ij     7 

•1  )      ■ 

t 

SA5 


8 
50 


4 
5 
6 
7 
8 
9 
60 
I 
2 
3 
4 
5 
6 


9 

70 
I 
2 
3 

,   4 
5 


26. 
19. 


11. 
9 

Q 


69  r 


Domestic 
Catch 

iii.t.xlO-3 


Foreign 
Catch 
m.  t.x!0-3 
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4180 

i.O 

2790 
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■\- 

64^0 
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1 .9 
1.3 


6.1 
5,t> 
5.9 
5.7 

10.3 

16 

19 

18 

13 

13 

16 

18.  S 

2  \ .  ^ 

IS  0 

1;.  ■ 

16.  ^ 

;'■  3 
;.5  '• 


2')') 

2.-1) 

230 

2  30 

4.90 

1 1  y< 

249:j 

16Ju 

I6i0 

1600 

1210 

1  <3'1 

12  30 

790 

320 

14. XI 

l?:o 

2023 

1.320 

2  >i 

2  J  20 

3=30 

46S0 

5'10 

4130 

4'.60 

3u94 
6833 

3670 


Catch 
n  t.xlO-^ 


CJUl*-«00U^*£>C3<7ti0f-«tnomt/>CSJ«0 


^rCTiO^OOOr^OPOCsiinCTiOOOJOO 


ox;^c~>'?-— ^c-" 


r^<— •ccoocD'— ■Ouncr^crr^'**-  i 


o  ui 

•T3  f»* 


*  5? 

•r-  £ 
U 


O.l 

0.3 
0.3 
1.4 
1.3 
2.4 
0.3 
0.5 
2.2 
0.3 
1.0 
0.1 


C:! 

"^    o         .— 

ri 

:d 

*n  (J        ^ 

t-V 

C              «3 

n 

o^--       — 

Ol 

o 

«3 

ci 

CJ  o 

u. 

t^J  r^       •    rs 

rr 

vr>  cr  "^ 

• 

.  ^—  ,--   UT     ftj 

c 

^J  (Si    C    t-    o    «o    >, 


VI    >    U   T3   "U    1- 

^  -^  "O  *J  T3     »^    Ci. 

•^   ♦->  .O    W>  tJ     IT>  Q. 
1-     «»    a  ••-    »Q     C    «0 


:3   .O   ^    W)     CJ    *3 
^  T3  U.    ^  *" 


Oi 


da 


f*>       •-•  .-»  r-i  ii^  — . 


lD   X   a^   — ■   — ' 


vo  *o  v£i  t^  UD  vo  to  ^0  v£  ^o  r*-  r--.  r^  r^  p»>.  r»fc 

CT*  CTV  0>  CTv  tT>  CT>  CT\  ^^  O^  0^  CT*  CT>  CT»  CT\  ^h  ^ 


o   u  4J  r:   ai        cj 

»!-••-  iOt_J  C  ma  i- 

*  »  t  J  •—  -r-  <U  iO 

i/t    m  O  TJ  v_ 

r^  -r-  r—  .—  tr  4Q  ej 

C    *-'  »—    'O    13  -tJ 

■'-   rs  m  t;  ^-  »—  ♦-» 

T)    4J  O  "O 

c  fcH  4-»  ■--  r*^  o  u 
»n  o  *rt  ;c  •r-  o 
»—  II.    C  •»-        *»  %~ 

-r.        >  in  M 
t^  :  •:  «i  o       «•-  v» 
CO  en  1.  «i  4-'  en 
>)  •-»  c  Q.  •»  o  c 
13         —  u  *3  ^ 

•—  G  "O  n  *i  ««  "a 
(J    O   C  O  X)  c 

cr  w  «  u  3  o  <o 

^^  u.  -J  u.  io  =  r- 

^  <N  *n  *»  «n  »o 


m 
< 


< 


IB 

I 


je  « 

^. 

o  — 

« 

o  m 

•a  i. 

o 

•o 

*J 

jc  m 

*- 

o 

«-  T> 

o  •  m 

*• 

%.  fc^  r^ 

w>  o\ 

.-~  V  ^ 

w    k.     I 

C   liO 

O    X  VO 

»<  (1  o« 

M 

u<o 

c  a 

at  c 

W    «  .1= 

**  o  o 

?'■'' 

C>    i.    4J 

t-  c 

e<  • 

.°  " 

•—       »J 

u.  _l 

M    «  ^- 

c^  u  « 

C  -^   *J 

«-  •-•  o 

T}    «>  »> 

c  -- 

aw* 

'—  m  SI 

^  ** 

CM 

Ci        •- 

•^  -o  o 

•  c 

U    «    M 

O          « 

*j 

«-  tn  en 

o 

« 

1- 

T>    «  A.' 

C    «    C 

SUV 

o 

«  u 

<  .a  k 

«• 

S5S 

FEDERAL    RECISTfR,    VOL.    42,    MO     1  ?-_FR;OAY     J.NNUARi'    29     1977 


O        r^        — • 
CO         GO         — • 

m       •-«       o% 


<M         ^H         ^^ 


r^       wi       «3 
o       i~       r^ 


s 


S    2 


<n  m  p» 

o  O  m 

•o  •-<  "T 

C*  €VJ  J-l 


•-« 

rsj 

t\J 

m 

r^ 

00 

o\ 

o> 

OJ 

v> 

^■ 

CO 

oo 

f> 

•-* 

^T 

oo 

•-# 

CO 

Ol 

o 

00 

00 

o 

r*. 

CO 

r-4 

«o 

in 

r^ 

rj 

o 

oo 

« 

fn 

t/> 

o 
> 


2 

■( 

2 

8 
C 


5490 

II.2.  Status  of  the  Fishery  Stocks. 

II.2.a.  Cod. 

II.2.a.<l>  Distribution  of  Exploited 
Stocks. 

Cod  are  distributed  generally  through- 
out the  entire  region  of  their  involve- 
ment off  the  U.S.  coast  showing  a  more 
southerly  extension  in  distribution  and  a 
tendency  to  inhabit  shoaler  waters  of  the 
area  during  the  spring  months  of  the 
year.  As  the  waters  warm  during  the 
spring  and  summer  and  cod  move  toward 
deeper  waters.  For  the  stock  in  Division 
5Z  the  cooler  waters  of  the  Great  South 
Channel  provide  a  favorable  habitat 
while  the  stock  In  the  Gulf  of  Maine  are 
found  between  the  10  and  140  meter  con- 
tours, simimer  or  winter.  DifTerences  in 
I'low  th  rates  between  these  two  stocks  of 
cod  and  the  results  of  tagging  studies 
'Wise.  1958;  1962)  would  suggest  that 
the  amount  of  intermingling  is  minimal. 
However,  the  extent  to  which  these  are 
ncarshore  localized  cod  stocks  which 
support  nearshore  recreational  fisheries 
V  jth  minimal  interaction  with  the  more 
o'^shore  cod  stocks  Is  unknown. 

II.2.a.f2>  Abundance  of  Exploited 
Stocks. 

Equilibrium  Yield  Curves — Surplus 
production  analyses  have  been  completed 
only  for  the  Division  5Z  cod  stock.  While 
they  are  not  considered  wholly  satisfac- 
tory, the  estimates  do  Indicate  the  gen- 
eral range  of  yields  that  can  be  expected 
from  this  stock.  As  such,  the  MSY  esti- 
mates for  the  Division  5Z  stock  range 
fi.om  32.500  to  34,500  m.t.  The  TAC  for 
this  stock  has  been  set  at  35,000  m.t.  since 
1973.  Nominal  landings  for  the  Gulf  o^ 
Maine  stock  have  fluctuated  between 
2,700  and  14.500  m.t.  since  1932.  On  this 
basis,  a  TAC  of  10.000  m.t.  was  estab- 
lished as  a  provisional  estimate  of  the 
MSY  although  the  nominal  landings  for 
this  stock  have  only  averaged  7,100  m.t. 
over  the  past  10-year  period,  1966-1975. 
This  TAC  was  reduced  to  8,600  m.t.  for 
1976  based  on  (1)  a  decline  in  the  rela- 
tive abundance  of  the  stock  as  observed 
in  the  U.S.  research  autumn  bottom 
trawl  surveys,  (2)  the  average  historical 
catch  levels  with  the  implication  of  an 
expanding  recreational  fishery  compo- 
nent on  this  stock,  and  (3)  estimates  of 
cun-ent  rates  of  fishing  mortality  above 
tho.se  considered  to  give  the  maximum 
yield  per  recruit. 

Yield  Per  Recruit  (YPR) — The  yield 
from  a  cohort  of  fish  of  the  same  age 
'  year-class >  reflects  the  age  at  which 
e.xploitation  of  the  cohort  Is  initiated 
It  )  and  the  instantaneous  fishing  mor- 
tality rate  (F).  For  cod  the  yield  per 
recruit  for  various  ccsnblnations  of  t. 
and  F  (M  ^0.2)  are  given  In  Table  49A. 
Exploitation  of  a  c<^ort  of  cod  begins, 
at   present,  at  about  2  years  of  age. 
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Tabi,e  49 a." 

—Yield 

per  recruit 

(Kihiflram)   of  cod 

Inswn- 

tan«oiu 

Age  at  1st  capture 

n  yean  lint h  correspoiidiitg  length  (centimeter) 

ii.<;hiiiL' 

2 

3 

4 

5 

6 

8 

8 

9 

O' 

0».a) 

(52) 

(8:i.5^ 

(72.i) 

(81! 

(88.5) 

(95.5) 

(101.5) 

01 

2.8 

4 
2.8 

3.0 

u 

3.1 

XI 

3.0 

2.8 

J 

2.7 

3.1 

.^5 

4.0 

4.1 

4.2 

4.  1 

B 

2.3 

2.9 

3.4 

3.* 

4.2 

4.5 

4.6 

4.6 

i4 

iO 

2.6 

3.  2 

3.1 

4.2 

4.5 

4.8 

i.\< 

r, 

1.7 

2.4 

.3.0 

3.1 

4.1 

4.5 

4.8 

'i.  (1 

S 

1.5 

2.  2 

2.i» 

3.1 

4.0 

4.5 

4.8 

■'>.  *  t 

1.4 

2.0 

2.  7 

a.4 

4.0 

4.4 

4.8 

.■>.  ( 1 

.s 

1.3 

1.9 

2.6 

z.t 

i'J 

4.4 

i.n 

."i.  •' 

,'.) 

1.2 

1.8 

2.5 

s-l 

3.8 

4.3 

4.7 

."i.  0 

l.U 

1.1 

1.7 

2.5 

3>l 

3.8 

4.3 

4.7 

.'..11 

1, 

a 

.U 

L3 

2.2 

3.9 

3.6 

4.2 

4.6 

4.  •• 

Clearly,  for.ood,  an  increase  in  age  of 
first  exploitaticHi  will  result  in  an  Incrase 
ip  YPR.  This  would  also  allow  more  fish 
to  reach  the  age  of  first  spawning  and 
possibly  improving  future  recruitment.  " 

MtCracken  (1963;  ICNAF  Spec.  Publ.  ; 
No.  5 1  found  a  mesh  selection  factor  for 
cod  ranging  from  3.4-3.9.  The  50  percent 
retention  length  of  a  net  is  calculated'by 
multiplying  the  mesh  selection  factor 
times  the  mesh  of  the  net  being  consid- 
ered. Therefore  the  range  of  mesh  sizes 
that  are  associated  with  various  50  per- 
cent retention  length  for  cod  were  esti- 
mated as  follows : 

50  percent  retention  Range  of  meshes 

30    cm 77  mm  to  88  mm. 

40  cm 103  mm  to  118  mm. 

50  cm 128  mm  to  147  mm. 

60cm 154  mm  to  176  mm. 

70cm 180  mm  to  206  mm. 

80  cm 206  mm  to  235  mm. 

Most  of  the  experiments  reported  by  Mc- 
cracken used  net  with  a  mesh  Of  less 
than  130  mm,  therefore  the  50  percent 
retention  estimates  for  larger  mesh 
needs  should  be  viewed  with  caution. 

Cohort  Analysis,  Stock  Recruitment 
Relationship,  and  Related  Studies — De- 
tailed cohort  and  stock  recruitment  rela- 
tiortship  analyses  are  not  currently  avail- 
able for  these  cod  stcx^ks.  Nor  have  the 
recreational  catches  of  the  cod  been  ex- 
plicitly included  in  the  assessment 
analyses,  largely  because  existing  esti- 
mates are  available  for  only  the  few 
years  in  which  special  angler  surveys 
were  conducted. 

11.2. a. (3)   Current  Fishing  Status. 

An  update  of  the  survey  data  for  the 
Gulf  of  Maine  stock  suggests  that  the 
stoek  has  stabilized  since  1973.  Current 
estimates  of  fishing  mortality  suggest 
that  the  average  commercial  catch  of  7.- 
400  m.t.  in  1970-74  generated  an  average 
F  of  0.48.  If  recruitment  remains  stable, 
fishing  at  F,.,.,^0.30  woidd  result  in  a 
catch  of  approximately  5,000  m.t.  and 
fishing  atF„,=:0.18  would  produce  a  catch 
of  about  3.200  m.t. 

For  the  division  5Z — Area  6  stock, 
catch  data  from  U.S.  autumn  bottom 
trawl  surveys  indicate  a  stable  level  of 
abundance  since  1963,  with  good  recruit- 
ment since  1970.  A  strong  1971  year-class 
became  fully  recruited  to  the  fishery  by 
1974  and  the  1975  year-class  appears  to 
be  about  equal  in  size  to  that  of  1971.  Al- 


though an  analytical  assessment  (virtual 
population  analysis)  has  not  yet  been 
completed  for  the  stock,  preliminary 
analyses  suggest  that  the  very  high 
catches  in  the  late  1960 's  may  have  gen- 
erated F-values  in  the  range  of  0.55  and 
0.65,  which  are  considerably  above  the 
calculated  value  of  F„,  ^^0.3,  with 
M=0.2.  Catches  averaging  about  26,500 
m.t.  during  1970-74  generated  F-values 
averaging  0.36. 

If  recruitment  remains  stable,  fishir.s 
at  a  level  associated  with  P„,,x  would  re- 
sult in  a  catch  of  about  24.000  m.t.  If 
fishing  is  conducted  at  Fo  i=0.18,  the  cor- 
responding catch  would  be  approximatelv 
15,000  m.t. 

II.2.b.  Yellowtail  Flounder. 

II.2.b.'l>  'Abundance  of  Exploit ■_  I 
Stocks. 

Yellowtail  flounder  in  Subarea  5  <  west 
of  69''W)  and  Statistical  Area  6 — Three 
yellowtail  populations  are  located  in  thi 
management  area.  The  Cape  Cod  and  th- 
Southern  New  England  stocks  have  beer 
under  a  collective  TAC  regulation  sinc^ 
1971  and  the  Statistical  Area  6  stock  ha'; 
been  included  since  1975.  The  provision;! 
nominal  catch  from  all  three  stocks  wfi- 
slightly  less  than  6,000  m.t.  in  1975. 

i.  Cape  Cod  Stock.  The  1975  catch  v  o'; 
about  2,000  m.t.  w^hich  is  similar  to  Uv 
long-term  average.  This  long-term  aver- 
age is  the  l>est  current  estimate  of  MSY 
However,  catch  rates  of  U.S.  commerci.  1 
vessels  declined  from  1.9  tons  per  day  in 
1974  to  1.6  tons  per  day  in  1975,  indicat- 
ing a  possible  decrease  in  stock  size. 

ii.  Southern  New  England  Stock.  .Al- 
though TAC  regulations  greatly  d-^- 
creased  total  catches  since  1970,  U.S. 
commercial  fishery  catch  rates  continued 
to  decline  during  the  period.  Abundance 
indices  fBrown  and  Hennemuth  1971a  > 
from  autumn  surveys  indicate  a  dra.stic 
decrease  (90  percent  since  1969)  in  pre- 
recruits  (age  I) ,  with  the  catch  per  tow 
in  1974  being  among  the  lowest  values 
observed  during  the  entire  series  of  years 
for  which  data  are  available  (Table  50'. 
Assuming  that  the  1976  pre-recruit  in- 
dex is  equal  to  that  for  1975,  the  stock 
size  index  will  have  decreased  by  about 
80<7r  between  1970  and  1977,  and  it  Is 
obvious  that  the  current  stock  Is  ex- 
tremely low.  The  catch  per  day  fished  by 
U.S.  vessels  has  declined  from  well  over 
3.0  tons  in  each  year  during  1957-72  to 
1.9  tons  in  1974  and  to  1.4  tons  In  1975. 
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iii.  Statistical  Area  6  stock.  Abundance 
indices  indicate  a  907c  decrease  in  stock 
size  between  1970  and  1975  tTable  50) . 
If  the  1976  year-class  is  assumed  to  be 
about  the  same  size  as  that  of  1975,  the 
st<Kk  size  in  1977  is  projected  to  be  ex- 
tremely low  in  contrast  to  earlier  levels. 

Yellowtail  floimder  in  Subarea  5  (east 
of  69''W) — Provisional  statistics  Indicate 
a  nominal  catch  of  14,500  m.t.  in  1975,  in 
contrast  with  16,800  m.t.  in  1974.  Stock 
abimdance,  as  measured  by  autumn  bot- 
tom trawl  surveys  and  by  catch  rates  of 
U.S.  commercial  vessels,  seemed  to  sta- 
bilize after  1971-73  with  a  total  allow- 
able catch  of  16,000  m.t.  The  catch  per 
day  fished  was  1.7  tons  in  1975  and  2.0 
tons  in  1974  in  contrast  to  an  average 
of  2.6  tons  per  day  in  the  1970-73  period. 
The  bottom  trawl  survey  indices  in  1974- 
75  averaged  8.8,  compared  with  14.5  for 
1970-73.  Abundance  Indices  of  a^  I  fiish, 
estimated  from  the  autumn  bottom  trawl 
surveys  in  terms  of  the  stratified  mean 
niunber  caught  per  tow,  are  as  follows: 


Year-class 


1962 


Ntunber  per  tow... 11.80 

Log.  (number  per  tow  plus  1) 1.7T4 


Table  5  0.  catch  per  tow  (ago  i+)  of  pre-recruits  and  associateti  stock 
abundance  indices  for  yellowtail  in  southern  New  England 
and  Statistical  Area  6  from  USA  autumn  surveys. 


Southern  New  England 


Year 


No.  per  tow 
(age  i+) 


Statistical  Area  6 


Abundance 
index 


No.  per  tow 
(age  i+) 


Abundance 
index 


1963 
1964 
1965 
1956 
1967 
1958 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 


16.3 

18.6 

11.5 

35.5 

20.0 

10.0 

12.8 

7.3 

8.3 

4.3 

1.9 

1.1 

1.7 


102.5 

119.2 

92.6 

71.9 

53.6 

40.0 

30.8 

20.1 

11.9 

8.1 

7.8 


11.1 

5.3 

19.2 

14.2 

12.5 

11.6 

0.6 

1.9 

11.0 

0.6 

0.7 

0.04 

0.46 


1903 


2:64 
.760 


1964 


19S5 


1«66 


1.29 
.566 


9.78 
L344 


6.96 

L492 


1967 


ias9 

1.451 


1968 


7.64 

1.322 


196B 


4.76 
L0;4 


1970 


3.rj 

.1/70 


1971 


T.t2 
.641 


1972 


.670 


64.4 

67.3 

59.0 

36.8 

11.7 

22.4 

21.6 

7.5 

2.7 

1.2 

1.6 

1973            1974 

3. 50            4.  as 

.839             .617 

These  data  Indicate  that  the  year- 
classes  which  wUI  suivort  the  fishery 
In  1976-77  are  less  abundant  than  those 
which  supported  the  fishery  in  1970-73. 
Age  compositions  of  1975  catches  Indi- 
cate a  large  contribution  ot  a«e  n  fish, 
although  survey  data  did  not  show  the 
Increased  abundance  of  this  year-class. 
In  view  of  the  abimdance  of  this  age- 
group  In  the  catches,  it  can  be  assumed 
that  fishing  mortality  cm  it  approxi- 
mately doubled.  If  higher  yields  are  de- 
sired from  this  fishery,  the  fishing  mw- 
tallty  on  2 -year-old  fish  must  be  reduced 
because  yellowtail  fiounder  double  their 
weight  between  2  and  3  years  of  age. 

Equilibrium  Yield  Curves — Equillbriiun 
yield  curves  were  estimated  by  Brown 
and  Hennemuth  (1971b)  using  a  gener- 
alized production  model  (Fella  and  Tom- 
llnson  1969).  Although  the  generalized 
production  model  allows  skewed  equi- 
librium yield  curves,  the  symmetric 
logistic  model  was  found  to  best  describe 
the  data  for  yellowtail  flounder  of  the 


Southern  New  England  grounds.  Both 
symmetric  and  skewed  equilibrium  yield 
curves  were  calculated  for  the  Georges 
Bank  stock.  EqulUbrlimi  yield  curves 
have  not  been  estimated  for  the  smaller 
Cape  Cod  and  Subarea  6  stocks. 

The  maxlmimi  sustainable  yield 
(MSY)  for  the  Southern  New  England 
stock  was  estimated  at  about  16,000  m.t. 
at  a  fishing  intensity  of  5400  standard 
days/year.  For  Georges  Bank  the  esti- 
mated MSY  figures  were  9200  m.t.  with 
3420  standard  days/year  and  18,500  m.t. 
with  6,780  days/yesu-  fished  for  the  sym- 
metric and  skewed  curves,  respectively. 
Data  in  Table  47  Indicate  that  the 
catches  and  number  of  days  fished  an- 
nually exceeded  these  levels  during  the 
late  1960's  and  esu-Iy  1970's.  More  recently 
the  total  MSY  for  Subarea  5Z  west  of 
69°  has  been  estimated  as  16,000  m.t. 

There  is  evidence  that  production  of 
yelkywtall  flounder  on  the  Southern  New 
England  ground  is  highly  correlated 
with  annual  anomalies  of  temperature 


(Sissenwine  1974).  Because  of  environ- 
mentally-related fluctuations  in  yeHow- 
tall  flounder  production,  management  of 
this  species  cm  a  year-to-year  basis 
should  not  be  founded  on  equilibrium 
yield  ccmsideratlons. 

n  2.b.(2)  Yield  Per  Recruit  'YPR'. 
The  yield  from  a  cohort  of  fish  of  the 
same  age  (jrear -class)  reflects  the  age  at 
which  exploitation  of  the  cohort  is 
Initiated  (t„)  and  the  Instantaneous 
fishing  mortaliiy  rate  (P) .  For  the  yel- 
lowtail floimder,  the  yield  per  recruit 
(for  a  natural  mortality  rate  of  0.2)  is 
given  in  Table  51  for  various  combina- 
tions of  F  and  t^.  By  Increasing  the  age 
at  first  capture  frcmi  2  years  (265  mm) 
to  2.5  years  (302  mm)  or  to  3.0  years 
(332  mm) ,  the  yield  per  recruit  increases 
by  8  to  18  i>ercent  or  12  to  32  percent 
respectively  for  P  between  0.5  and  1.5. 
Increasing  the  age  at  flrst  capture  will 
also  Increase  the  size  of  the  spawning 
stock,  smd  may  favorably  affect  future 
recruitment. 
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Table    51   Yield  per  1000  recruits   in  kg  for  M  =  0.2. 


i 

Mininum  age  at  first 
(length  in  mm  in 

capture 
(■    )    ) 

in  years 

Instantaneous 
rate  of  fishing 
(F) 

1.75 
(245' 

2.00 

(265; 

2.25 

'2P4) 

2.50 

;302) 

2.75 

(318) 

3.00 
(332) 

0.5 

230 

f 

240 

246 

258 

263 

268 

0.6 

'    256 

273 

288 

300 

309 

317 

0.7 

1-'    250 

26? 

2S5 

299 

311 

320 

0.8 

244 

26^ 

282 

297 

310 

321 

0.9 

238 

259 

278 

294 

308 

320   ■ 

1.0 

232 

25- 

274 

291 

306 

319 

l.l 

227 

253 

270 

288 

304 

317 

1.2 

222 

245 

267 

286 

302 

316 

1.3 

218 

242 

263 

283 

300 

314 

1.4 

214 

238 

260 

280 

298 

313 

1.5 

210 

235 

258 

278 

296 

311 

yPR  analysis  irdicaces  ti.at  there  is  considerable  advantage  in 


increasing  c^ 


y.axir  um  yit7ld  per 


recruit  occurs  with  F(Fjjj^j,) 


between  0.6  and  0.8,  but  F  has  often  exceeded  1.0. 


If  the  age  of  entry  is  assumed  to  be  2 
years  i265  mm» ,  the  age  at  which  yellow- 
tail  flounder  begin  to  be  cai>tured  in 
large  amounts  at  present,  and  the  level 
of  F  set  at  1.0,  then  raising  the  age  at 
entry  to  3  (332  mmi  and  reducing  F  to 
0.8  results  in  a  26  percent  gain.  If  the 
present  F  is  1.1  the  gain  would  be  28 
percent  if  F  is  1.2,  31  percent  and  if  F  is 
1.3,  33  percent.  The  oor responding  gaiias 
from  a  reduction  in  effort  alone  would 
be  4,  6,  8,  and  9  percent  in  catch. 

Increasing  the  age  of  entry  to  2I3 
years  would  reduce  discards  by  about  25 
percent  under  the  current  culling  prac- 
tice. An  increase  to  age  II  would  reduce 
discards  by  about  45  percent. 

It  is  estimated  from  the  curves  given 
by  Hennemuth  and  i;iux  (1970>  that  129 
mm  synthetic  mesh,  would  retain  ap- 
proximately 66  percent  of  the  2. 5 -year- 
olds  and  77  percent  of  the  3 -year-olds 
relative  to  presently  used  114  mm  mesh. 
The  145  mm  mesh  would  retain  33  per- 
cent of  the  2.5-year-olds  and  50  percent 
of  the  3-year-olds. 

Since  fishing  at  F,i,,,  ignores  the  need 
to  allow  an  adequate  spawiiing  stock  to 
assure  future  recruitment  to  the  flsher>-, 
F,.i  has  been  proposed  as  a  level  of  fish- 
ing mortality  more  appropriate  as  a 
management  goal.  Po  1  is  the  level  of 
fishing  mortality  a^  which  one  addi- 
tional unit  of  effort  results  in  10%  of  the 
increased  YPR  that  results  from  the  first 
unit  of  effort.  Fm  usually  results  in 
nearly  as  high  a  YPR  as  Pm.x  at  a  con- 
siderably lower  level  of  eCFort  with  less 
reduction  In  stock  siee.  F.  for  yellowtaU 
flounder  is  0.4. 


Cohort  Analysis — Management  of  yel- 
lowtaU flounder  in  Subarea  5+6  has  been 
based  on  stock  abundance  estimates  from 
U.S.  bottom  trawl  surveys.  Therefore,  vir- 
tual population  analysis  (See  "cohort 
analysis"  in  Ricker,  1975  >  is  not  applied 
routinely  to  yellowtail  flounder  data. 
Brown  and  Hennemuth  (1971 »  report 
estimates  of  population  size  and  fishing 
mortality  rate  based  on  virtual  popula- 
tion analysis  lot  the  1958-1962  year- 
classes. 

Stock-Recruitment  Relationship — The 
relationship  between  spawning  stock  size 
and  recruitment  for  yellowtail  flounder 
is  unknown.  However,  it  should  be  noted 
that  the  very  low  spawning  stock  size  has 
consistently  produced  poor  year-classes 
in  recent  years. 

II.2.b.(3)  Current  Fishery  Status  and 
Outlook  for  1977. 

Subarea  5  west  of  69=  and  Statistical 
Area  6 — As  indicated  above,  yellowtail 
flounder  stocks  of  Subarea  5  west  69° 
and  Statistical  Area  6  are  severely  de- 
pressed. At  present,  almost  the  entire 
catch  of  yellowtail  flounder  in  Subarea 
5  +  6  is  taken  by  domestic  fishermen. 
Fishing  in  Subarea  5  west  of  69°  longi- 
tude and  Subarea  6  is  restricted  to  by- 
catch  only  to  minimize  fishing  mortality. 
Even  with  this  restriction,  stock  abun- 
dance indices  for  recent  years  indicate 
that  fishing  mortality  is  higher  than  1.0, 
whereas  F,„.,  is  about  0.7  and  F. ,  is  about 
0.4.  Because  of  the  depressed  conditions 
of  yellowtail  fiounder  stocks  in  Subarea  5 
west  of  69°  and  Statistical  Area  6,  a 
total  allowable  catch  of  zero  is  necessary 
for  1977  (with  knowledge  that  the  un- 


avoidable catch  may  approach  4,000  ni.t.  ■ 
If  further  declines  are  to  be  avoided.  Even 
If  catch  is  held  to  only  4,000  m.t.  in  1977, 
no  recovery  of  the  stock  Is  expected  with- 
out Improved  recruitment.  While  recruit- 
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meat  of  yellowtail  flounder  may  be 
strongly  related  to  temperature,  further 
declines  in  stock  could  threaten  recovery 
of  the  fishery  when  more  favorable  cod- 
ditions  do  occiu*. 


Table  52    Yellowtail  in  Subarea  5  (east  of  69°W):  catch  and 
stock  size  projections,   1975-77. 


Stock 
numbers^ 

F 

Catch 

Residual 

Year       Age 

Numbers 

Weight 

stock2 

(10-3) 

(10-3) 

(tons) 

(10-3) 

1975         2 

40,100 

0.4 

12,030 

3 

20.900 

0.8 

10,450 

4 

12.198 

0.8 

6,099 

S 

4,150 

0.8 

2,125 

6 

1.060 

0.8 

530 

7 

542 

0.8 

271 

B* 

212 

0.8 

106 

Total 

79,162 

31,611 

1976         2 

42,000 

0.4 

12,600 

3,037 

.>-....._« 

3 

21.979 

0.8 

10,987 

4,582 

4 

7,689 

0.8 

3,845 

2,284 

5 

4,487 

0.8 

?,243 

1.671 

j 

6 

1,527 

0.8 

763 

658 

7 

392 

0.8 

196 

188 

y' 

^ 

277 

0.8 

139 

140 

(age  3 
and 
older) 

Total 

78,341 

30,773 

12,568 

1977        2 

42,000 

0.4 

12,600 

3,034 

3 

23,100 

0.8 

11,505 

4,797 

23,100 

4 

8,084 

0.8 

4,042 

2,400 

8,489 

5 

2.829 

0.8 

1,415 

1.054 

2,974 

6 

1,660 

0.8 

830 

716 

1 .040 

7 

565 

0.8 

282 

270 

611 

»♦ 

248 

0.8 

186 

187 

301 

Total 

88,486 

30,860 

12,458 

36,515 

1977      2 

42,000 

0.2 

7,140 

1,721 

3 

23.100 

0.4 

6,576 

2,742 

28,153 

4 

8.084 

0.4 

2.425 

1,440 

12,678 

5 

2.829 

0.4 

849 

504 

4.610 

6 

1.660 

0.4 

498 

430 

1.552 

7 

565 

0.4 

170 

163 

911 

6* 

248 

0.4 

166 

167 

446 

Total 

1 

88,486 

17.824 

7,176 

42,050 

Jstock  numbers  refer  to  beginning  of  the  indicated  year 


^^Residual  stock  (age  3  and  older)  at  the  start  of  the 
following  year. 
Subarea  5  east  of  60° — As  indicated 
above,  indices  of  abundance  for  yellow- 
tall  flounder  of  Subarea  5  of  69*  have  de- 
clined substantially  since  1970-1973. 

Utilizing  available  data  on  age  com- 
position   and    estimated    mortality    for 


1975,  catch  and  stock  size  projections 
were  made  for  1979  and  1977  (Table  64) . 
Using  F=0.8  for  fish  age  in  and  older 
In  the  1975  fishery  and  F=0.4  for  age  n 
fish  (based  on  fishing  mortality  for  1964- 
72  as  calculated  by  Penttlla  and  Brown 
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<197e)),  stock  sixes  In  1975  and  1976 
were  estimated.  Using  the  same  F-values 
for  1976,  a  catch  of  12.500  mX  to  pre- 
dicted. Tlito  catch  probably  N>proxlmatee 
that  which  win  actually  be  taken  In  1976. 
based  on  the  experience  of  the  1975  fish- 
ery and  provisional  figures  for  the  1976 
catch.  Increased  fishing  effort  directed 
towards  younger  fish  In  1976  would  re- 
sult in  higher  eatch.  Tbe  level  of  m- 
crultment  assumed  for  1976  and  197*; 
<42  millKMi  fish  at  age  U)  is  equal  to  the 
lowest  level  since  1962,  as  estimated  from 
preliminary  virtual  population  analysi-; 
and  indicated  by  recent  trends  in  sur\o\ 
indices. 

If  fishing  is  conducted  at  the  le-..l 
of  F„...  In  1977  for  a  predicted  yield  o; 
12,400  m.t.,  the  stock  size  will  be  main- 
tained at  about  the  relatively  low  level 
existing  in  1975  and  1976.  FLshlng  at 
P.  ,=0.4  for  a  projected  catch  of  7,000 
m.t.  would  result  in  increasing  the  stock 
-size  by  about  10  percent.  U  fishing  !>= 
continued  in  future  years  at  the  Pc,  level 
and  recruitment  remains  at  about  the 
current  level,  annual  yields  should  in- 
crease to  about  12,000  m.t.  In  5-6  years 
and  the  stock  size  <age  m  fish  and  older) 
should  increase  to  about  61  million  fish 
a  level  similar  to  that  which  prevailed 
in  the  1962-73  period. 

n.2.c     Haddock. 

n.2.c.'li  Distribution  ol  Exploited 
Stocks. 

As  pointed  out  under  Btoiogy  of  the 
Kegulated  Species  above,  haddock  on 
Georges  iBank  (former  ICNAP  Subdi- 
vision 5Ze)  appear  to  be  relatively  sed- 
rntary,  £dthough  some  degree  of  inter- 
change may  occur  with  populations  to 
the  west.  However,  seasonal  shifts  iii 
distribution  in  response  to  temperature 
changes  have  been  documented;  further 
spawning  aggregations  also  form  on  the 
northeastern  portion  of  the  Bank,  and 
'at  least  in  some  years)  In  the  Na^ituckei 
ShoaLs — Great  South  Channel  area  a.«^ 
well. 

The  major  assessments  in  retenl 
years  have  been  made  principally  on 
the  CSeorges  Bank  stock. 

II.2.c.'2)  Abundance  aixi  Current 
Status. 

Prior  to  1965,  this  stock  vi&s  m  & 
relatively  stable  condition;  surplus  pro- 
duction model  studies  'Hennemuth 
1969)  indicate  an  MSY  of  47,000  m.t 
based  on  an  average  stock  size  estimate 
of  145x10*  fish  during  the  1935-1960 
period. 

Both  commercial  catch,  effort  data 
and  UJ3.  autumn  bottom  trawl  survey 
data,  however,  indicate  a  pronounced  de- 
cline in  abundance  since  1967.  Recruit- 
ment has  been  generally  poor.  The  1972 
and  1975  year-classes  were  the  strongest 
.since  1967,  although  strength  of  the 
1975  year-class  is  based  only  on  one  re- 
search siirvey  and  additional  data  will 
be  required  for  a  more  definitive  esti- 
mate. Both  stock  size  estimates  (Table 
53)  and  survey  data  indicate  a  decline 
In  abundance  In  the  late  1960'8  and  eaiiy 
1970'8  followed  by  an  Increase. 

Projections  for  1976  and  1977  (dark, 
1976)  indicate  that.  If  recruitment  coo- 
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tinues  at  the  average  lerel  observed  dur- 
ing 1972-75  (approximately  15  million 
flsh) ,  maintaining  the  existing  TAG  level 
of  6,000  m.t.  would  lead  to  a  stabilization 
of  stock  slsse  In  the  late  1970's  at  only 
about  one-half  of  the  pre -1960  level, 
while  an  Increased  TAG  could  lead  to 
a  substantial   reduction   in   abundance. 


Even  with  better  than  average  recruit- 
ment, by-catches  would  be  expected  to 
increase,  thereby  defciying  somewhat  the 
projected  improvement  in  stock  size.  The 
problem  is  further  complicated  by  in- 
creased growth  rates  in  recent  years 
•  Clark,  1975)  thus  indicating  recruit- 
ment at  a  progressively  earlier  age. 


Table   53.      Stock  abundnncc,    rcmovil";   and    r.  i-rul  tfunnr 

estimates    for  Ccorf/'S    !!  ink   h-id.jH'',    1968-?^. 


1935-4 
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:-'.5 
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-total 
-fishing' 
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63 

SI 

Recruits 
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--t— 

In  Tillinnn  of  fish  ' 


Yearly  estlmatm 
35-40'-   1968   1.969   1970   l'»7l   19/2   1973   1474   1975   1976   1977 


35 


10 
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14 
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30 


Average  of  yearly  estlr-ate';  durlr.g  tills  pei 


Estimatod   ass 


-.ng 


0.  5    ar-.a    M 


0.;    duriiv 


Ulh 


Values    computtid    on    tJile    basis    of    rean   weiplit    at 


in   USA    j.iti. 


Yield  Per  Recruit  (FPU*— The  yield 
from  a  cohort  of  fish  of  the  same  age 
(year-class)  reflects  the  age  at  which 
exploitation  of  the  cohort  is  initiated  (tc) 
and  tbe  Instantaneous  fishing  mofrtality 
rate  (P) .  For  SA  5Z  haddock,  the  yield 
per  recruit  for  a  natural  mortality  rate 
of  0.2  Is  given  In  Table  53 A  for  various 
combinations  of  F  and  tc.  YPR  was  cal- 
culated using  a  modification  of  Ricker's 
piecewlse  integration  method  where 
weight  at  age  Is  estimated  by  the  average 
weight  of  Individuals  In  the  catch  for 
1970-1974  for  flsh  greater  thsun  2  years 
old  and  from  Grosslein  (1962;  IC^NAP 
Redbook  Part  m,  p.  124)  and  Schuck 
(1951:  Pish.  BuU.  66:  151-176)  for  age 
I  and  n  flsh. 

The  results  presented  in  Table  53A 
must  be  considered  preliminary  at  this 
time  because  the  validity  of  the  growth 
assumptions  oa.  which  these  results  are 
based  bctve  not  yet  been  tested.  The  re- 
sults do  Indicate  a  substantial  benefit 
when  flshlnc  mortality  Is  removed  from 


fish  less  than  50  cm  in  length.  When 
fishing  is  limited  to  fish  greater  than  50 
cm,  the  maximum  yield  appears  to  occur 
with  F^l.O,  but  the  increase  In  yield  as 
P  is  increased  above  0.5  is  minor.  The 
reduction  in  spawning  stock  size  that 
will  accomp>any  high  values  of  F  may 
threaten  future  recruitment  of  the  fish- 
ery. 

Graham  (1952;  ICNAF  Second  Annual 
Report,  Part  3,  p.  23)  reported  a  50  per- 
cent selection  point  of  about  39  cm  for 
haddock  using  a  114  mm  mesh  net. 
Larger  mesh  nets  will  be  required  if 
fishing  mortality  to  haddock  less  than 
50  cm  is  to  be  reduced.  Although  Gra- 
ham did  not  consider  nets  with  a  mesh 
greater  than  115  mm,  by  extrapolating 
from  his  results,  the  50  percent  selection 
point  of  a  159  mm  mesh  net  can  be 
crudely  estimated  a£  50  cm.  Also  extrap- 
olating from  Graham  (1952) .  the  50  per- 
cent selection  point  for  a  130  rnm  mesh 
net  (used  at  present)  Is  estimated  as 
43  cm. 


Table  53A.   Yield  per  recruit  (kg)  to  age  1  for  '.iZ   ti.nJJoL-k. 
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Table  54  -  SumMry  of  harvest,  yields,  U.S.  capacity,  and  foreign  surplus  (rr.etrrlc  tons). 
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As  a  consequence  of  differences  in  the 
iiature  of  the  dynamic  models  used  for 
assessment  or  fish  populations,  tvo 
ineasures  of  fishing  mortality  (Pmax  and 
Fmsv>  have  been  identified  as  reference 
Dints  on  which  to  base  regulations  for 
optimizing  yield.  Pma-.  refers  to  the  fishing 


mortality  rate  at  which  the  average  catch 
per  recruit  to  a  fishery  is  at  a  maximum. 
It  l£  a  function  of  the  growth  and  natural 
mortality  processes  within  the  fish  stock 
and  of  the  size  (age)  at  wliich  the  fish 
enter  (I.e.,  "are  recruited  to")  the  fishery, 
and    It    Is     therefore    independent     of 


changes  In  recruitment.  Pmst,  on  the 
other  hand,  rtfeis  to  the  fishing  mortal- 
ity rate  at  which  the  average  long-term 
catch  from  the  fish  stock  as  a  whole  is 
highest  and  Is  therefore  a  fimction  of 
the  total  production  processes  within  the 
fish  stock,  including  recruitment.  Where 
the  average  level  of  recruitment  does  not 
change  directly  in  response  to  changes 
in  stock  size,  Fmax  and  Fmsy  will  cor- 
respond. In  the  absence  of  detailed 
knowledge  of  the  relationship  between 
stock  size  and  recruitment  for  par- 
ticular stocks,  this  correspondence  was 
assumed  by  ICNAF  in  the  presentation 
of  scientific  advice  on  management. 

Principal  features  of  the  Fmax  reference 
point  are  identified  as  follows  with  re- 
gard to  a  basis  for  managwnent  action : 

(a)  The  form  of  the  relationship  be- 
tween catch  per  recruit  and  fishing  mor- 
tality (F)  differs  markedly  for  the  vari- 
ous fish  stocks  according  to  their  growth 
and  natural  mortality  characteristics. 
For  some  stocks,  Fmax  occurs  at  a  rela- 
tively high  level  of  fishing  mortality  and 
it  may  not  be  clearly  defined.  Further- 
more, its  value  for  each  stock  is  depend- 
ent uix>n  the  age  and  pattern  of  recruit- 
ment to  the  fisherj-. 

(bi  Although  Fmax  defines  the  fishing 
mortality  rate  at  which  the  greatest 
catch  will  be  obtained  from  each  recruit 
entering  the  fishery  by  taking  no  account 
of  the  relationship  Ijetween  the  size  of 
the  spawning  stock  and  recruitment,  it 
does  not  necessarily  correspond  with  that 
giving  the  highest  average  catch  (MSY) 
for  the  fish  stock  as  a  whole  (although. 
;xs  indicated  above,  it  does  so  If  average 
recruitment  does  not  change  with 
chn:  '-0.^  in  stock  size>. 


\ 
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(c>  Because  Fm»i  takes  no  account  of 
the  stock  and  recruitment  relationship, 
management  measures  based  on  this  ref- 
erence point  do  not  guarantee  the  main- 
tenance of  an  optimum  average  level  of 
recruitment. 

(d)  The  Fmax  level  of  fishing  takes  no 
accoimt  of  possible  economic  objectives 
and  factors. 

This  indicates  that  the  Fm»x  reference 
point  has  potential  limitations  which 
have  to  be  recognized  and  evaluated  in 
the  provision  ot  scientific  advice  on  man- 
agement action.  They  are  obviously 
greatest  with  respect  to  f!sh  stocks  for 
which  the  relationship  between  yldd  per 
recruit  and  fishing  mortaUty  has  no 
clearly  defined  maximum  or,  if  present, 
occurs  at  a  relatively  high  value  of  fish- 
ing mortality  rate.  In  these  situations, 
the  setting  of  catch  quotas  at  the  Fmu 
level  may  lead  to  a  severe  reduction  in 
the  stock  size,  reduction  in  the  number 
of  age  groups  in  the  exploited  stock,  large 
short-term  changes  in  catch  (and  hwvce 
In  the  magnitude  of  the  short-term  quota 
changes) ,  and  possible  recruitment  f ail- 
lu-es  due  to  the  generation  of  too  low  a 
spawning  stock  size. 

The  principal  element  of  tiie  biological 
system  governing  the  adequacy  of  Fma. 
as  a  basis  for  management  action  is  the 
recruitment  process,  both  Its  variability 
due  to  environmental  factors  and  the 
relationship  between  recruitanent  levels 
and  spawning  stock  size.  At  present,  little 
Is  known  about  the  latter  relationship  so 
that  the  evaluation  has  usually  been 
made  on  a  generally  qaaUtstlve  basis 
using  all  available  Information  on  the 
size  and  compositicm  of  the  stock  and 
the  observed  variability  in  recruitment 
together  with  the  relationship  to  other 
components  of  the  exploited  ecosystem. 
However,  the  relationship  Is  taken  into 
account  empirically  in  some  assessment 
models. 

In  view  of  the  possible  substantial  ad- 
verse consequences  of  setting  the  fishing 
mortality  rate  too  high  In  cases  where 
there  is  doubt  about  its  adequacy,  a  more 
restrictive  management  system  (other 
than  controlling  the  size  (Eige)  of  recruit- 
ment to  the  fishery  through  mesh  regula- 
tion) .  might  comprise  eith^,  or  a  com- 
bination, of  the  following  elements:  (i) 
fixing  the  fishing  mortality  rate  at  a 
level  somewhat  lower  then  Pma-.  and  (ii' 
setting  a  target  spawTiing  stock  size. 

n.3.a  Cod. 

Two  groups  of  cod  are  considered  as 
stocks  for  management  purposes:  (a* 
the  Georges  Bank — Soutiiem  New  Eng- 
land stock  (IC^AP  areas  5Z  and  6) ,  and : 
(b)  the  Gulf  of  Maine  stock  (ICNAF 
area  5Y) .  Maximum  sustainable  yields 
for  commercial  fisheries  in  these  areas 
are  50,000  metric  tons  and  10.000  metric 
tons  respectively.  Recreational  landings 
from  both  stocks  were  estimated  as 
16,400  m.t.  in  1970  and  12,400  m.t.  in 
1974.  The  estimated  1974  recreational 
catch  was  800  m.t.  from  Maine  and  New 
Hampshire  and  3,030  m.t.  from  Massa- 
chusetts. Applying  half  of  the  Massa- 
chusetts landings  and  all  of  the  Maine 
and  New  Hampshire  landings  to  awea 


5Y,  it  appears  that  1974  recreational 
catches  were  about  10,100  m.t  from  area 
5Z-6  and  3,300  m.t.  from  area  5Y.  As- 
suming that  the  same  rdatlve  amounts 
were  taken  in  the  two  areas  in  1970. 
recreational  landings  were  about  13,400 
m.t.  from  area  52-6  and  3,000  m.t.  from 
area  5Y.  Since  U.S.  and  foreign  c<Mn- 
mercial  catches  have  averaged  (1970- 
1974)  26,500  m.t.  and  7,400  m.t.  in  tlie 
two  areas,  it  appesu^  that  combined  com- 
mercial-recreatiMial  removals  have  been 
about  37,000-40,000  m.t  from  the  5Z-6 
stock  and  aroimd  10,000  m.t.  from  the 
5Y  stock  in  recent  years. 

While  catch  levels  have  apparently 
been  at  or  below  the  MSY  levels  in  5Y 
and  5Z-6,  the  levels  of  F  have  been 
greater  than  F„..  and  the  stock  abun- 
dance needs  to  increase  in  order  to  pro- 
vide the  MSY.  ICNAF  scientists  recom- 
mended ttiat  the  1977  commercial 
catches  be  set  at  the  Fo .  levels  of  3200 
m.t.  for  5Y  and  15,000  m.t.  for  5Z-6. 
Considering  the  economic  and  social  in- 
puts provided  mainly  by  the  U.S.  com- 
mercial fisheries  advisors  however,  these 
figures  were  raised  to  5000  m.t.  for  5Y 
and  20,000  m.t.  for  5Z-6.  Expected 
catches  by  recreational  fishermen  in  1977 
would  probably  amount  to  no  more  than 
2,300  m.t.  In  5Y  and  10,000  m.t.  in  5Z-6 
bringing  the  optimmn  yields  for  1977 
to  7,300  m.t.  for  5Y  and  30,000  m.t.  for 
5Z-6.  (This  proposed  total  1977  catch 
level  is  less  than  the  total  foreign  and 
domestic  c^tch  in  recent  years  but  the 
proposed  U.S.  commercial  and  recrea- 
tional catch  for  1977  will  be  greater 
than  the  U.S.  catches  in  recent  years. 
These  catch  levels,  therefore,  shoiUd  not 
limit  either  the  U.S.  commercial  or  rec- 
reational fisheries  in  1977  and  shoiHd 
also  allow  stock  rebuilding  in  both 
areas.) 

The  recreational  catches  are  now  in- 
cluded in  the  MSY,  OY,  and  U.S.  capacity 
figures  (Table  54) .  This  differs  from  the 
previous  assessments  where  recreational 
mortality  was  combined  with  natural 
mortality  and  considered  in  the  changes 
in  total  stock  size,  but  was  not  included 
in  the  fishery  catch  statistics  due  to  the 
poor  quality  of  the  recreational  data.  The 
present  estimates  of  MSY,  OQ,  and  U.S. 
capacity  are  therefore  less  reliable  than 
the  previous  estimates. 

We  recommend  the  optimiun  yield  be 
set  at  7,700  m.t.  for  5Y  and  30,000  m.t. 
for  5Z  and  6.  The  projected  commercisil 
harvest  for  the  respective  aj^as  is  5.000 
m.t.  and  20,000  m.t.  ~Ji  projected  total 
1977  recreational  catch  of  12,300  m.t. 
was  estimated  2.300  m.t.  for  5Y  and 
IdOOO  for  5Z  and  6. 

Il.S.b  Yellowtail  Flounder. 

As  noted  above  (Section  II.2.bi  there 
are  two  groups  of  yellowtail  fioimder  con- 
sidered as  stocks  for  management  pur- 
poses. There  are  the  Georges  Bank  stock 
t  ICNAF  area  5Ze>  and  the  Southern  New 
England  stock  (ICNAF  area  5Zw  aijd  6' . 
Maximum  sustainable  yields  have  been 
estimated  at  16,000  m.t.  and  9,200  m.t. 
respectively.  Recreational  fisheiinen  do 
not  take  appreciable  amounts  of  yellow- 
tail   flounders.    Resource    sun-eys    and 


catch  effort  statistics  indicate  that  the 
abundance  of  the  5Zw-6  stocks  Is  declin- 
ing and  that  the  5Ze  stock  Is  stable  Init 
slightly  below  the  level  required  to  pro- 
duce MSY.  From  an  ecological  viewpoint 
catch  from  both  stocks  should  be  reduced 
as  much  as  possible  in  order  to  Increase 
the  spawning  biomass  and  provide  a  buf- 
fer against  recruitment  fskllures.  Howe\- 
er.  this  would  cause  undue  economic 
hardship  for  the  harvesting  sector  and 
coastal  communities.  Accordingly,  we 
recommend  optimimi  yields  of  10,000  m.t. 
for  area  5Ze  and  4,000  m.t.  for  areas 
5Z,v  — 6.  These  harvest  levels  should  pro- 
vide for  adequate  rates  of  stock  recover>- 
without  causing  substantial,  adverse. 
short  term  economic  impacts.  Over  the 
long  term,  reco\'ery  of  these  stocks  should 
result  in  scrnie  economic  growth  of  the 
harvesting  sector  and  secondary  benefits 
for  coastal  communities. 

II. 3. c  Haddock. 

Removals  should  be  kept  at  the  lowest 
possible  level  to  allow  for  rapid  recovery 
of  the  haddock  stock  to  the  MSY  level. 
We  recommend  the  optimum  yield  be  set 
at  6.200  m.t..  which  would  Include  both 
recreational  and  commercial  catch.  It 
is  estimated  there  would  be  an  unavoida- 
ble by-catch  of  about  6,000  m.t.  In  other 
northw  est  Atiantk:  trawl  fisheries,  wiiich 
may  be  taken  only  as  undirected  by- 
catch. 

n.4.  Suggested  Management  Measures. 

Due  to  the  condition  of  the  stocks  of 
these  three  species,  it  is  recommended 
that  the  following  managonent  meas- 
ures be  adt^ted  as  applicable  to  domestic 
fishermen. 

la)  Quc^as. 

<  1 1  Cod. — This  proposed  total  1977 
catch  level  is  less  than  the  total  foreign 
and  domestic  catches  in  recent  years  but 
the  proposed  U.S.  commercisd  and  rec- 
reational catch  for  1977  wiH  be  greater 
than  the  U.S.  catches  in  recent  years. 
These  catch  lev^  theref  (M-e  should  not 
limit  either  the  U.S.  cononerclal  or  rec- 
reational fisheries  in  1977  and  should  also 
allow  stock  rebuilding  in  both  areas. 

<a>  It  is  recc»nmended  that  the  land- 
ings of  cod  from  the  Gulf  of  Maine  be 
limited  to  5,000  m.t.  commercial  and 
2.300  m.t.  recreaticHial. 

<  b '  It  is  recommended  that  the  land- 
ings of  cod  from  Georges  Bank  be  lim- 
ited to  20.000  m.t  commercial  and  10.000 
m  t.  recreational. 

(2.1  Yellowtail  Flounder.— (a>  It  is 
recommended  that  the  landings  of  yel- 
lowtail flounder  from  Georges  Bank  east 
of  69°  west  longitude  be  limited  to  10,000 
m.t. 

(bi  It  is  recommended  that  the  land- 
ings of  yellowtail  flounder  from  the  area 
west  of  69*  west  longitude  be  limited  to 
4.000  m.t. 

<3i  Haddock.  It  is  recommended  that 
the  landings  of  haddock  from  the  Oulf 
of  Maine  and  Georges  Bank  be  limited 
to  6.200  m.t. 

(b>  Mesh  Size  Regtilation. 

The  taking  of  cod,  haddock,  and  yrf- 
lowtail  fioj^der  be  prohibited  from  an 
area  formally  designated  as  ICNAF  SA5 
with  trawl  netjs  having.  In  any  part  of  the 
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net  other  tlian  the  codeud,  meshes  di- 
mensions less  than  114  mm  or  4Vt  Inches, 
and  having,  In  the  oodend  of  the  nets, 
meshes  of  dimensions  less  than  130  mm 
or  5  Va  Inches.  These  mesh  sizes  relate  to 
manlla  twine  netting  when  measured 
wet  after  use  or  the  equivalent  thereof 
when  measured  dry  before  use.  The 
Council  may,  on  the  basis  of  scientific 
advice  as  to  selectivity  equivalents,  de- 
termine the  appropriate  mesh  sizes  when 
trawl  nets  made  of  materials  other  than 
manlla  are  used  or  when  setne  nets  are 
used. 

<  1 )  Mesh  sizes  are  measured  by  a  flat 
xvedge-shaped  gauge  having  a  taper  of 
2  centimeters  In  8  centimeters  and  a 
thickness  of  2.3  millimeters.  Inserted  Into 
the  me^es  under  a  pressure  or  pull  of 
5  kilograms.  The  mesh  size  of  a  net  shall 
be  taken  to  be  the  average  of  the  meas- 
urements of  any  series  of  twenty  con- 
secutive meshes,  at  least  ten  meshes  from 
the  landings,  and  when  measured  in  the 
codend  of  the  net  beginning  at  the  after 
end  and  nmnlng  parallel  to  the  long 
axis. 

<2)  In  order  to  avoid  impairment  of 
fisheries  conducted  primarily  for  other 
species  and  which  take  small  quantities 
of  cod,  haddock,  and  yellowtail  flounder 
incidentally,  persons  permitted  to  flsh 
may  take  cod,  haddock,  and  yellowtail 
flounder  with  nets  having  a  mesh  size 
less  than  that  specified  in  the  preceding 
paragraph,  so  long  as  persons  on  board 
a  vessel  fishing  primarily  for  other  spe- 
cies do  not  have  in  possession  (either  at 
sea  or  at  the  time  of  offloading)  cod, 
hadock,  or  yellowtail  flounder  in  amounts 
in  excess  of  2,500  kg  (5,510  lbs)  for  each 
species  or  10  percent  by  weight  of  all 
flsh  on  board  such  vessel  for  each  species. 
whichever  Is  greater. 

•  3)  Any  means  or  device  is  prohibited, 
other  than  those  described  in  paragraph 
4,  which  would  obstruct  the  meshes  of 
the  nets  or  which  would  otherwise  dimin- 
ish the  size  of  the  meshes  of  the  nets. 
Devices  may  be  attached  to  the  upper 
side  of  the  codend  In  such  a  manner  that 
they  will  not  obstruct  the  meshes  of  the 
codend.  Any  such  device  must  have  the 
approval  of  the  Council  based  on  sci- 
entific advice  that  the  attached  devices 
do  not  obstruct  the  meshes  or  reduce 
significantly  the  selectivity  of  the 
codend. 

(4)  Canvas,  netting,  or  other  material 
may  be  attached  to  the  underside  only 
of  the  codend  of  a  net  to  reduce  and  pre- 
vent damage. 

iC)  Area  and  Sea.son  Restrictions. 

<1)  Commercial. — It  is  prohibited  to 
use  fishing  gear  other  than  pelagic  fish- 
lug  gear  (purse  seines  or  true  mid  water 
trawls  using  mldwater  trawl  doors  In- 
capable of  being  fl.':hed  on  the  bottom) 
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and  to  attach  any  protective  device  to 
peUglc  fishing  gear  or  employ  any  means 
which  would  ta  effect  make  It  possible  to 
flslt  for  demersal  species  during  March, 
April,  and  May  In  areas  bounded  by 
straight  lines  coimectlng  the  foUowii:g 
coordinates  in  the  order  listed : 

(1)  88'66'  W,  42M0'  N 
69*10'  W.  41*10'  N 
68*30'  W,  41*36'  N 
68*46'  W,  41*50'  N 
69*00'  W,  41*60'  N 

(2)  67*00'  W.  43*20'  N 
67*00'  W,  41*15'  N 
66*40'  W.  41*16'  N 
68*40'  W,  42*00'  N 
««*00'  W,  42*20'  N 


Tile  provisions  of  this  paragraph  shaU 
not  apply  to  vessels  that  flsh  in  area  (1) 
with  hooks  having  a  gape  of  not  less  than 
3  cm,  or  to  vessels  that  fish  in  areas  (1) 
and  <2)  with  gear  designed  to  fish  for 
crustaceans  and  scallops  (see  Figure  7) 
ITie  plan  recommends  minimum  size 
limits  for  haddock  and  cod  be  Imposed 
in  two  steps  over  a  two-year  period. 

HADDOCK 

(1)  Calendar  year  1977 — A  minimum 
size  of  420  millimeters  Is  recommended, 
representing  the  average  length  ot  a  2V2 
year  old  flsh.  (The  average  weight  of 
such  a  fl^h  would  be  about  0.7  kilogram. ) 


(.hart  lilusirat ing  the  areas  affected  by  Becomraendation  C  for  Regulation  of  vU- 
Fishery  for  Haddock  Id  the  area  fornerly  known  as  Subarea  5. 


(2)  Calendar  Year  1978. — ^The  mini- 
mum size  would  be  Increased  to  520  mill- 
meters,  representing  an  average  lengtii  at 
a  3  year  old  fish,  cnie  average  weight 
would  be  1.63  kilograms.) 


I  COD 

(1)  Calendar  Year  1977.— A  mlniniua 
size  of  400  millimeters  Is  recommended 
(representing  the  average  length  of  a  2 
year  old  fish)  for  recreational  and  com- 

mercdal  fishing.  (Tlie  average  weight  of 
such  a  fish  would  be  about  0.6  kilogram.) 

(2)  Calendar  Year  1978.-1116  mini- 


mum size  would  be  increased  to  520  ma: 
representing  an  average  lengUi  of  a  3 
year  old  fish,  cnie  average  weight  wouiii 
be  1.41  kilograms.) 

(E)  Yellowtail  Flounder  Landing  R-.  - 
strlctions. 

Tlie  plan  further  proposes  that  any 
vessel  shidl  land  no  more  than  5,000 
pounds  of  yellowtail  for  each  crew  mem- 
ber on  board  up  to  a  maximum  of  30.000 
pounds  per  vessel  per  trip. 

m.  Minimum  size  limits. 

1.  Suggested  regulati(His,  forthooniin^' 
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PACIFIC  nSHERY  IIAIIAfiEMENT 
COUNCIL'S  ANCHOVY  ADtflSORT  PANEL 

Public  Meeting 

Notice  is  hereby  given  of  a  meeting  <rf 
the  Pacific  Fishery  Management  Coim- 
cil's  Anchovy  Advisory  Panel,  established 
under  section  302 (g)  of  the  Fishery  Con- 
servation and  Managemrait  Act  of  1976 
e  Pub.  L.  94-265). 

The  Pacific  Coimcil,  established  under 
section  302  of  the  Act,  will  have  author- 
ity, effective  March  1,  1977,  over  fisher- 
ies witliin  the  fishery  conservation  zone 
adjacent  to  the  States  of  CJallfOTnla,  Ore- 
gon, and  Washington.  The  Council  will, 
among  other  things,  pr^jare  and  sulMnit 
to  the  Secretary  of  Ctommerce  fishery 
management  plans  with  respect  to  the 
fisheries  within  its  area  of  authority,  pre- 
pare comments  on  applicaticms  for 
foreign  fishing,  and  conduct  public 
meetings. 

The  Ancho\'y  Advisory  Panel,  com- 
posed of  persons  who  are  either  actually 
engaged  in  the  harvest  of,  or  are  knowl- 
edgeable and  Interested  In  the  conserva- 
tion and  management  of  the  anchovy 
resource,  assists  the  Council  In  the  de- 
velopment or  amendment  of  an  anchovy 
fishery  management  plan. 

The  meeting  will  be  held  February  16, 
1977,  at  the  California  Department  of 
Pish  and  Game  offices,  350  Oolden  Shore. 
Long  Beach,  California.  The  meeting  will 
convene  at  10  a.m.  and  adjourn  at  4  p.m. 

Proposed  Agenda: 

1.  Panel  organization. 

2.  Consideration  of  development  of  an 
anchovy  fishery  management  plan. 

3.  Review  of  reports  and  documents  related 
to  anchovy  management. 

4.  Inter-fishery  aspects  of  anchovy  man- 
agement. 

This  meeting  will  be  open  to  the  public 
and  there  will  be  seating  for  i^proxlmately 
26  members  of  the  public  on  a  first -come, 
first-served  basis. 

Members  of  the  public  having  an  in- 
terest in  si>ecrfic  items  for  discussion  are 
advised  that  changes  to  tiie  agenda  are 
at  times  made  prior  to  the  meettog.  To 
receive  information  on  changes.  If  any, 
made  to  the  agenda.  Interested  members 
of  the  public  should  contact  by  Febru- 
ary 9,  1977: 

Mr.  Sveln  Pougner,  Southwest  Region,  Na- 
tional Marine  Plsberies  Service,  300  South 
Perry  Street,  Termliuri  IsImmI,  CA  90731, 
Telephone  213-548-2675. 

At  the  discretion  of  the  Panel,  inter- 
ested members  of  the  pubUc  may  be  per- 
mitted to  speak  at  times  wMch  will  aDow 
the  orderly  conduct  of  business.  Peifsons 
who  wish  to  submit  written  statements 
should  contact  Mr.  Fot«ner  at  the  ad- 
dress given  above.  To  recetre  due  con- 
siderati(Mi  and  facilitate  Incluslan  of 
these  comments  In  the  record  of  tbe 
meeting,  typewritten  statements  should 
be  received  within  10  days  after  the  close 
of  the  meeting. 

Dated :  January  25, 1977. 

Wutt  R*l>  H.  Mmboum, 
AMtodate  DIreeUir, 
National  Marine  FWkeries  Service. 

(PR  Doc.77-a881  Piled  l-27-77;8:46  un] 


Office  of  the  Secretary 

COMMERCE  TECHNICAL  ADVISORY 
BOARD 

Meeting 

Pursuant  to  section  lOta)  (2)  of  the 
Federal  Advisory  Ccwnmittee  Act,  5  U5.C. 
App.  L  (Supp.  V.  1975)  notice  is  hereby 
given  that  the  Commerce  Technical  Ad- 
visory Board  will  hold  a  meeting  on  Tues- 
day, February  22,  1977.  from  9  a.m.  to  5 
pjn.  and  Wednesday.  February  23,  1977. 
from  8:30  a.m.  to  12  Noon,  at  the  Na- 
tional Bureau  of  Standards,  Room  1107 
Radio  Building,  Boulder,  Colorado. 

TTie  Board  was  established  to  studj'  and 
evaluate  the  technical  activities  of  the 
Department  of  CXimmerce  and  recom- 
mend measures  to  increase  their  value  to 
the  business  community.  Tentative 
agenda  items  include: 

Continuation  of  discussion  on  the  'Role  of 
Technological  Innovation  in  U.S.  Produc- 
tivity, Foreign  Trade,  and  General  Welfare 
of  Society",  and 

Report  from  Energy  Policy  Panel. 

The  meeting  will  be  open  to  public  ob- 
servation. The  public  may  submit  writ- 
ten statements  or  inquiries  to  the  Chair- 
man l)efore  or  after  the  meeting.  A  lim- 
ited number  of  seats  will  be  avEiilable  to 
the  public  and  to  the  press  on  a  first - 
come,  first-served  basis. 

Copies  of  minutes  and  materials  dis- 
tributed will  be  made  available  for  re- 
production, following  certification  by  the 
Chairman,  in  accordance  with  the  Fed- 
eral Advisory  Committee  Act,  at  the  U.S. 
Department  of  Commerce  Central  Refer- 
ence and  Inspection  Facility,  Washing- 
ton, D.C.  20230. 

Further  information  may  be  obtained 
from  Mrs.  Florence  S.  Feinberg,  Admin- 
istrator, Room  3865,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230;  tele- 
plione  202-377-5065. 

Betsy  Anck£r-Johnson, 
Assistant  Secretary  for 
Science  and  Technology. 

January  24,  1977. 
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NATIONAL  SCIENCE  FOUNDATION 

ADVISORY  PANEL  FOR  GENETIC 
BIOLOGY 

Meeting 

In  accordance  with  the  Federal  Ad- 
visory Committee  Act.  Pub.  L.  92-463, 
the  National  Science  Foundation  an- 
noimces  the  following  meeting: 

Name:  Advisory  Panel  for  Genetic  Biology. 

Date  and  time:  February  17-19,  1976,  9:00 
a.m.  to  6:00  p.m.  e«eb  day. 

Plaoe:  Room  617,  National  Science  Founda- 
tion, 1800  a  Street.  N.W.,  Waabington,  D.C. 

Type  at  meeting:  Cloeed. 

Contact  person:  Dr.  J.  Chrlstofdier  Oordaro. 
Program  Director,  Qeaetlc  Biology  Pro- 
gram, Rm.  326.  National  Science  Founda- 
tion, Washington,  D.C.  20660,  telephone 
(202)   632-«086. 

Purpose  of  paniri:  To  provide  adrloe  and  rec- 
ommendations ooDcemlng  support  for  re- 
search In  Oenetlc  Bloiogy. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the  se- 
lection process  for  awards. 


Reason  for  closing:  The  proposals  and  proj- 
ects being  leilewed  tnotwle  infc^mation 
of  a  proprietary  or  confidential  nature,  iu- 
cludlng  technical  tnfarmatlon:  financial 
data,  such  as  salaries;  and  personal  in- 
formation concerning  Individuals  associ- 
ated with  the  proposals  and  projects 
These  matters  are  within  exemptions  ^  4  i 
and  (6)  of  5  U.S.C.  552(b).  Freedom  of 
Information  Act,  The  rendering  of  advice 
by  the  panel  la  considered  to  be  a  part  of 
the  Foundation's  deliberative  proceee  and 
is  th\is  subject  to  exemption  (5)  of  the 
Act. 

.Authority  to  close  meeting:  This  determina- 
tion was  made  by  the  Committee  Manage- 
ment Officer  pursuant  to  provisions  of  Sec- 
tion 10(d)  of  P.L.  92-463.  The  Committee 
Management  Officer  was  delegated  the 
authority  to  make  determlnatlona  by  vhe 
rxrector   NSP,  on  February  11.  1976 

M.  Rebecca  Winkleb. 

Acting  Committee 
Management  Officer. 

January  25.  1977. 
IFRDoc  77-2820  Piled  I    27-77:8  45  am] 


JOINT  MEETING  OF  THE  SYSTEMATIC  AND 
ECOLOGICAL  SCIENCES  PANEL 

Meeting 

In  accordance  with  the  Federal  Ad- 
visory CcMXunittee  Act,  PJ^  92-463,  the 
National  Science  Foundation  announces 
the  following  meeting: 

Name:  Joint  Meeting  of  the  Systematic  and 
Ecological  Sciences  Panels. 

Date  and  time:  February  17  and  IS,  1977, 
8:30  a.m.  to  6:00  p.m.  each  day. 

Place:  Boom  642,  National  Science  Founda- 
tion, 1800  G  Street,  N.W,  Washington,  D.C. 
20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  John  W.  Wright,  Pro- 
gram Director.  Systematic  Bloiogy  Pro- 
gram, Room  336,  National  Science  Founda- 
tion, Washington.  D.C.  20650,  telephone 
(202)  633-5840. 

Purpose  of  panel:  To  provide  advice  and  rec- 
ommendatUms  ooncemlng  support  for  re- 
search In  systematic  bloiogy  <xid  ecological 
sciences. 

Agenda:  To  review  and  evaluate  research 
proposals  and  iHX>JeetB  as  part  of  the  selec- 
tion proceoB  for  awards. 

Reason  for  closing:  The  proposals  and  i>ro]- 
ects  being  reviewed  include  tnforiBatlon 
of  a  proprietary  or  confidential  nature. 
iiK;ludlng  technical  Information:  financial 
data,  such  as  salaries;  and  personal  in- 
formation concerning  Individuals  associ- 
ated with  the  proposals  and  projects. 
These  matters  are  within  exemptions  (4) 
and  'CO)  of  5  IT.S.C.  6S2fb) .  Freedom  of  In- 
formation Act.  The  rendering  of  advice  by 
the  panel  Is  considered  to  be  a  part  of  the 
Foundation's  deliberative  process  and  Is 
thus  subject  to  exemption  (8)  of  the  Act. 

Authority  to  close  meeting:  This  determin- 
ation was  made  by  the  Committee  Man- 
agement Officer  pursuant  to  provisions  of 
Section  10(d)  at  PJ^  9»-403.  The  Commit- 
tee Management  Officer  was  delegated  the 
authority  to  make  determinations  by  the 
Director.  NSF,  on  February   11,   1976. 

M.  Rebecca  Woiklxr, 
AcfiniF  Contmitfee 
Management  Officer. 

January  25,  1977. 
|FR  Doc  77-2821  Filed  l-27-77;8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

|HotloeNo.S18] 
ASSIGNMENT  OF  HEARINGS 

Jakcart  25, 1977. 

Cases  assigned  for  hearing,  postpone - 
Boent,  cancellation  or  oral  argument  ap- 
pear below  and  will  be  published  only 
once.  This  list  contains  prospective  as- 
signments only  and  does  not  Include 
cases  prevlou&ly  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in,  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
Interested  parties  should  take  appropri- 
ate steps  to  Insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 

MC-P-12963.  Bed  Ball  Motor  Freight,  Inc.— 
PurvtaaM  (Portion) — Thunderbird  Freight 
Uiaes,  Inc.;  F.D.  28260,  Red  Ball  Motor 
Pnight.  Inc.  Note:  MC  60512  (Sub-No.  11), 
munderblrd  Freight  Lines,  Inc.  and  MC 
3306  (8ub-No.  196),  Red  Ball  Motor 
might,  Inc..  now  being  assigned  April  12, 
I9T7  (14  days)  at  U»  Angeles,  CalUomla, 
In  a  bearing  room  to  be  later  designated. 

liC  141807  Sub  2.  Phil  Poggl  Trucking  now 
MBigned  February  23,  1977  at  Phoenix, 
Aitaona  Is  cancelled,  application  dismissed. 

IfO  184932  (8ub-No.  176),  B.  J.  McAdams. 
Inc.  now  assigned  Janueury  31,  1977  at  Chi- 
cago, Illinois  l£  cancelled,  application 
dismissed. 

MO  127042  Sub  173',  Hagen,  Inc.  now  being 
assigned  March  it9.  1977  (1  day)  at  Kansas 
City,  Missouri  In  a  hearing  rocmi  to  be 
later  designated. 

liC  106407  Sub  132,  ParkhlU  Truck  Company 
now  being  assigned  March  30,  1077  (1  day) 
at  Kansas  City,  Missouri  in  a  hearing  room 
to  be  later  designated. 

MC  109692  Sub  38,  Grain  Belt  Trau.sporta- 
Uon  Company  and  MC  138076  Sub  6.  Heavy 
Hauling,  Inc.  now  being  assigned  March 
31,  1977  12  days)  at  Kansas  City.  Missouri 
In  a  hearing  room  to  be  later  deeiguated. 

MC    30644    Sub    671,    Kroblln    Refrigerated 

'  Xprens,  Inc.  now  being  assigned  April  4, 
1077  (1  day)  at  Kansas  City,  Missouri  In  a 
hearing  room  to  be  later  designated. 

liO  114273  Sub  264,  CRST,  Inc.  now  being 
MBigned  April  6,  1977  (2  days)  at  Kan.sa8 
Glty,  Missouri  In  a  hearing  room  to  be 
lAter  designated. 

IfO  138823  Sub  16,  MUleir  Trucking  Co..  Inc. 
now  being  assigned  April  7.  1977  (2  days) 
at  Kansas  City,  Mlaeourl  In  a  hearing 
room  to  be  iat^r  designated. 

Robert  L.  Oswald, 

Secretary. 

|FR   Dor--,!   2890   Filed    !    27   77; 8  45  ami 


FOURTH   SECTION   APPLICATIONS   FOR 
RELIEF 

January  25.  1977. 

An  applicauon.  a.s  .summarized  below, 
has  been  filed  requesting  relief  from  the 
requirements  of  Section  4  of  the  Inter- 
state Commerce  Act  to  permit  common 
carriers  named  or  described  in  the  ap- 
plication to  maintain  lilgher  rates  and 
charges  at  Intermediate  points  than 
those  sought  to  be  established  at  more 
distant  points. 


NOTICES 


Protests  to  the  granting  of  an  applica- 
tion must  be  prepared  In  accordaxiee  with 
Rule  40  of  the  General  Rules  of  Practice 
'49  CPR  1100.40)  and  filed  by  February 
14, 1977. 

PSA  No.  A3310— Vinyl  Chloride  from 
Points  in  Louisiana  and  Texas.  Piled  by 
Southwestern  PYelght  Bureau,  Agent. 
(No.  B-653) .  for  Interested  rafl  carriers. 
Rates  on  vinyl  chloride,  in  tank-car 
loads,  as  described  In  the  application, 
from  specified  points  in  Louisiana  and 
Texas^  to  Pernrvllle,  Maryland  and 
Pottstown,  Pennsylvania. 

Grounds  for  relief — Market  conipeli- 
tion. 

Tariff — Supplement  28  to  Southwest- 
em  Freight  Bureau,  Agent,  tariff  12-J. 
I.C.C.  No.  5219. 

Rates  are  published  to  become  effective 
on  February  22, 1977. 

PSA  No.  43311— J  oi«f  Water-Rail 
Container  Rates— Black  Sea  Shipping 
Company.  Piled  by  Black  Sea  Shipping 
Company,  (No.  103).  for  Itself  and  In- 
terested rail  carriers.  Rates  oa  general 
commodities,  between  ports  In  Europe, 
and  rail  stations  on  the  U.S.  Atlantic 
Coast  Seaboard. 

Grounds  for  relief— Water  competi- 
tion. 

PSA  No.  i33l2—Lightweiglit  Aggre- 
gates, Viz.:  Cinders,  Etc.,  Between  Points 
in  Southern  Territory.  Piled  by  M.  B. 
Hart,  Jr..  Agent.  (No.  A6349),  for  in- 
terested rail  carriers.  Rates  on  light- 
weight aggregates,  viz. :  cinders,  clay  and 
shall  aggregate,  etc.,  in  carloads,  as  de- 
scribed In  the  application,  between 
points  in  southern  territory. 

Grounds  for  jellef— Short-line  dis- 
tance formula  and  grouping;  rate  rela- 
tionship. 

Tariff— Supplement  112  to  Southern 
Freight  Association,  Agent,  tariff  388-L. 
I.C.C.  No.  S-1188. 

Rates  are  published  to  be.  ome  effec- 
tive on  February  28, 1977 

ny  tb?  CoiT!mi.s.slon;  i 

1  RoBFm  L  Oswald. 

I  Secretary. 

iPR   EHj-VT  28}>4  Piled   1-27  77:8:45  am) 


(Finance  Docket  No.  27620.   27621) 

MAINE  CENTRAL  RAILROAD  CO.  v.  AMOS- 
KEAG,  CO.  FREDERICK  C.  DUMAINE 
AND  DUMAINES 

Application  for  Authority  To  Acquire 
Control 


}iic£ 


January  18,  1977. 


Application  of  Amoskeag  Company,  a 
Delaware  Corporation,  and  Dimiaines,  a 
voluntary  association,  imder  section  5 '2) 
of  the  Interstate  Commerce  Act  for  au- 
thority to  acquire  control  of  Maine  Cen- 
tral Railroad  Company  through  voting  of 
trusteed  stock. 

By  notice  served  November  24.  1976. 
parties  to  the  above-entitled  proceeding 
and  otlier  interested  parties  were  given 
until  January  19,  1977,  to  submit  com- 
ments on  the  draft  environmental  Im- 
ract  statement  prepared  for  the  pro- 
po.<!?d  fiction  by  the  Comml.'s.'^ion'.t  Section 


ot  Energy  and  Environment,  llie  com- 
menttng  peilod  has  beoi  extended  to 
PebniaiyS,  urn. 

RoBEBT  L.  Oswald, 
Secretary- 

|FR  Doc  77-2888  Filed  1-37-77:8:48  am) 


(Notice  No.  10] 
MOTOR  CARRIER  TEMPORARY 

AUTHORrry  applications 

Jantahy  24,  1977. 

The  following  are  notices  of  filing  ol 
applications  for  temporary  authority  un- 
der section  2lOa(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
provisions  of  49  CPR  1131.3.  These  rules 
provide  that  an  original  and  six  (6) 
copies  of  protests  to  an  application  may 
be  filed  with  the  field  official  named  In 
the  Federal  Register  publication  no  later 
than  the  15th  calendar  day  after  the  date 
the  notice  of  the  filing  of  the  application 
is  published  In  the  Federal  Register 
One  copy  of  the  protest  must  be  served 
on  the  applicant,  or  its  authorized  repre- 
sentative, if  any,  and  the  protestant  must 
certify  that  such  service  has  been  made 
Tlie  protest  must  identify  the  operating 
authority  upon  which  It  is  predicated, 
specifying  the  "MC"  docket  and  "Sub' 
number  and  quoting  the  particular  por- 
tion of  authority  upon  which  It  relies 
Also,  the  protestant  shall  specify  the 
service  it  can  and  will  provide  and  the 
amount  and  type  of  equipment  it  will 
make  avaUable  for  use  in  connection  with 
the  service  contemplated  by  the  TA  ap- 
plication. Tlie  weight  accorded  a  protest 
shall  be  governed  by  the  completenes.s 
and  pertinence  of  the  protestant' s  infor- 
mation. 

Excej3t  a.s  otlierwise  .specifically  noteti, 
each  applicant  states  that  there  will  be 
uo  significant  effect  on  the  quality  of  the 
human  environment  resulting  from  ap- 
proval of  its  application. 

A  copy  of  the  application  is  on  file,  and 
can  be  examined  at  the  Office  of  the 
Secretary,  Interstate  Conrunerce  Com- 
mission, Washington,  D.C.,  and  also  in 
the  ICC  Field  Office  to  which  prote.st.s  are 
to  be  transmitted. 

Motor  Carriers  of  Propefty 

No.  MC  102616  (Sub-No.  927TA).  filed 
January  13,  1977.  Applicant:  COASTAL 
TANK  LINES,  INC.,  250  N.  Cleveland- 
Massillon  Road.  P.O.  Box  5555,  Akrcai, 
Ohio  44313.  Applicant's  representative: 
David  P.  McAllister,  (same  address  as  ap- 
plicant) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Anhy- 
drous ammonia,  in  bulk,  In  tank  vehicles, 
from  Mlddletown,  Ohio,  to  points  in  In- 
diana, Illinois,  Michigan  and  Kentucky, 
for  180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  shliver: 
Vlstron  Corporation,  313  Midland  Bldlg.. 
Cleveland,  Ohio  44115.  Send  protests  to: 
James  Johnscm.  District  Supervisor,  In- 
terstate Ccunmeree  Commtelon,  181  Fed* 
eral  Office  Bldg.,  1240  E.  Ninth  6t,  Cleve- 
land. Ohio  44199. 
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No.  MC  113658  (Sub-No.  12TA>,  filed 
January  12.  1977.  Apidicant:  SOOTT 
TRUCK  LINE.  INC.,  5871  N.  Broadway, 
P.O.  Box  16346.  Denver,  Colo.  80216.  Ap- 
plicant's represMitative:  William  J.  Boyd, 
600  Enterprise  Drive.  Oak  Brook.  111. 
60521.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregulsu:  routes,  transporting:  Meats, 
packinghouse  products  and  commodities 
in  motor  carrier  certificates,  61  M.C.C. 
209  and  766,  from  Denver.  Colo.,  to  points 
in  Coijmectlcut.  Delaware,  Illinois,  In- 
diana, Maryland,  Massachusetts,  Mlch- 
Igwi.  New  Jersey.  New  YOTfc.  Ohio,  Penn- 
sylvania, Virginia.  West  Virginia,  Wis- 
consin and  the  District  of  Columbia,  for 
180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  ship- 
pers: Circle  C  Beef  Co..  5900  York  St.; 
United  Packing  Co..  5000  Clarkson  St.: 
Colorado  Beef  Processors.  Inc..  5590  High 
St.;  Pepper  Packing  Co.,  901 E.  46th  Ave.: 
and  Utvak  Meat  Co..  Inc.,  5900  York  St., 
Denver,  Colo.  Send  protests  to:  Roger  L. 
Buchanan,  District  Supervisor,  Interstate 
Commerce  Commisslcm,  721  19th  St..  492 
U.S.  Customs  House.  Denver,  Colo.  80202. 

No.  MC  1 13843  (Sub-No.  236TA) ,  (Cor- 
rection), filed  December  21,  1976,  pub- 
lished in  the  Federal  Register  Issue  of 
January  11, 1977.  and  republished  as  cor- 
rected  this  Issue.  Applicant:  REFRIG- 
ERATED FOOD  EXPRESS.  INC.,  316 
Summer  St..  Boston,  Mass.  02210.  Appli- 
cant's representative:  Lawrence  T.  Shells 
(same  address  as  applicant).  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  ova:  Irregular  routes, 
transporting:  Food  and  food  products,  in 
vehicles  equipped  with  mechanical  re- 
frigeration (except  commodities  in  bulk, 
in  tank  vehicles) ,  from  the  plantsite  and 
facilities  of  Granite  State  Packing  C^>., 
at  or  near  Manchester,  N.H.,  to  points  in 
Colorado,  District  of  Columbia.  Illinois, 
Indiana,  Maryland,  Michigan.  Missouri, 
New  York.  Ohio.  Pennsylvania,  Virginia 
and  Wisconsin,  restricted  to  traffic  orig- 
inating at  the  above-named  origin  and 
destined  to  the  above-naxned  destina- 
tions, for  180  days.  Supporting  shipper: 
Granite  State  Packing  Co.,  163  Hancock 
St.,  Manchester.  N.H.  03105.  Send  pro- 
tests to:  Max  Gorenstein.  District  Su- 
pervisor, Bureau  of  Operatic»is,  Inter- 
state Commerce  Commission.  150  Cause- 
way St.,  Boston,  Mass.  02114.  The  purpose 
of  this  republicaticAi  Is  to  indicate  that 
Manchester  is  located  in  New  Hampshire, 
in  lieu  of  New  Jersey. 

No.  MC  114004  (Sub-No.  159TA),  filed 
January  14, 1977.  Applicant:  CHANDLER 
TRAILER  CONVOY.  INC..  8828  New 
Benton  Highway.  Little  Rock,  ATk.  72209. 
Applicant's  representative:  Winston 
Chandler,  Jr.  (same  address  as  appli- 
cant) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motw  vehicle,  over 
irregular  routes,  transporting:  Traaers. 
designed  to  be  drawn  by  passenger  auto- 
mobiles (except  recreational  vdiicles). 
and  buildings.  In  sectlMis  (except  prefab- 
ricated bufidlngs) .  In  initial  movemoits, 
in  truck-away  service,  frwn  Alexandw 


City  and  Russellville,  Ala.;  Woodland. 
CJalif. :  LongmOTit,  Colo.;  Lake  City  and 
Ocala,  Fla.;  Waycross,  Ga.;  Elkhart. 
Ind.;  Manhattan  and  Newton,  Kans.; 
<3ering,  Nebr.;  and  Stayton,  Oreg..  to 
points  in  the  United  States.  Including 
Alaska  but  excluding  Hawsdi,  for  180 
days.  Supporting  shipper:  Guerdon  In- 
dustries, Inc.,  P.O.  Box  1259,  Louisville. 
Ky.  40201.  Send  protests  to:  WiUlam  H. 
Land,  Jr.,  District  Supervisor,  3108  Fed- 
eral Office  Bldg.,  700  W.  Capitol.  Little 
Rock.  Ark.  72201. 

No.  MC  114004  (Sub-No.  160  TA) ,  filed 
January  14.  1977.  Applicant:  CHAND- 
LER TRAILER  CONVOY,  INC.,  8828 
New  Benton  Highway,  Little  Rock,  Ark. 
72209.  Applicant's  representative:  Wins- 
ton Chandler,  Jr.  (same  address  as  ap- 
plicant) .  Authority  sought  to  operate  as 
a  common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Build- 
ings, in  sections,  moving  on  wheeled 
undercarriages  (except  prefabricated 
buildings) ,  from  McNairy  Coimty,  Tenn., 
to  points  in  Alabama,  Arksmsas,  Illinois, 
Indiana,  Kentucky,  Louisiana.  Missouri, 
Mississii^l.  Nort^  Csurollna,  South  Caro- 
lina, Virgtola  and  West  Virginia,  for 
180  days.  Supporting  shipper:  Town- 
house. Inc.,  P.O.  Box  449,  Selmer,  Tenn. 
38379.  Send  protests  to:  William  H.  Land, 
Jr.,  District  Supervisor,  3108  Federal  Of- 
fice Bldg..  700  W.  Capitol,  Little  Rock, 
Ark. 72201. 

No.  MC  116710  (Sub-No.  26TA).  filed 
January  13,  1977.  Applicant:  MISSIS- 
SIPPI CHEMICAL  EXPRESS,  INC.,  P.O. 
Box  6176,  2001  E.  Texas  St.,  Bossier  Crity, 
La.  71010.  Applicant's  representative: 
Joe  T.  Lanham,  1102  Perry-Brooks  Bldg.. 
Austin,  Tex.  78701.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Anhydrous  aluminum  chloride,  in 
bulk  or  in  sealed  bins,  from  the  pltmt- 
site  of  Aluminum  Co.,  of  America,  at  or 
near  Alcoa,  Tenn.,  to  Mobile  Ala.;  Baton 
Rouge,  La. ;  Carville  and  St.  James,  La. ; 
Baltimore,  Md.;  Hamilton,  Plcayime,  and 
Gulf  port.  Miss.;  Sugar  Creek,  Mo.; 
Boimd  Brook  and  East  Hanover,  N.J.; 
Ashtabula,  Ohio;  West  Elizabeth,  Pa.; 
Institute,  W.  Va.;  Texas  City,  Tex.;  and 
Preeport  and  Seadrift,  Tex.;  Port  Huron, 
Mich.,  under  a  continuing  contract  with 
Aluminum  Company  of  America,  for  180 
days.  AiH>llcant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  op- 
erating authority.  Supporting  shipi>er: 
Aluminum  CcHupany  of  America,  1501 
Alcoa  Bldg..  Pittsburgh.  Pa.  15219.  Send 
protests  to:  Ray  C.  Armstrong.  Jr..  Dis- 
trict Supervise,  9038  Federal  Bldg.,  701 
Loyola  Ave.,  New  Orleans,  La.  70113. 

No.  MC  124679  (Sub-No.  72TA) ,  filed 
January  11,  1977.  Applicant:  C.  R.  ENG- 
LAND &  SONS.  INC.,  975  W.  2100  South, 
Salt  Lake  City.  Utah  84119.  Applicant's 
representative:  Daniel  E.  England.  300 
Arrow  Press  Square,  Bldg.  #2,  SeJt  Lake 
City,  Utah  84110.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  tranqiort- 
ing:    Malt    beverages,    from    Fairfield, 


Calif.,  to  Cedar  City.  Logan,  Prince.  Pro- 
vo.  Salt  Lake  City,  and  Tooele,  Utah,  for 
180  days.  Supporting  shippers :  There  are 
approximately  6  statements  of  support 
attached  to  the  application,  which  may 
be  examined  at  the  Interstate  Commerce 
Cconmission  in  Washington.  D.C.,  or 
copies  thereof,  which  may  be  examined 
at  the  field  office  named  below.  S(>nd 
protests  to:  Lyle  D.  Heifer,  District  Su- 
pervisor, Interstate  Commerce  Commis-  , 
sion.  Bureau  of  Operations,  5301  Federal  - 
Bldg..  125  S.  State  St.,  Salt  Lake  City. 
Utah  84138. 

No.  MC  126736  <Sub-No.  92TA) .  filed 
January  7.  1977.  Applicant:  FLORIDA 
ROCK  &  TANK  LINES,  INC.,  155  K  21st 
St.,  P.O.  Box  1559,  Jacksonville,  Fla. 
32201.  Applicant's  representative:  L.  H. 
Blow,  (same  address  as  applicant) .  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Ground  dolomitic 
limestone  and  ground  calcium  Umestone, 
in  bulk  in  dump  trailers,  from  Jackson 
County,  Fla.,  to  points  in  Alabama  and 
Georgia,  for  180  days.  Ai>pUcant  has 
also  filed  an  underlying  ETA  se^dng  up 
to  90  days  of  operating  authwlty.  Sup- 
porting shipper:  Green  Valley  Lime 
Company,  Inc..  P.O.  Box  1505,  Marian- 
na,  Fla.  32446.  Send  protests  to:  Fauss. 
Jr.,  District  Supervisor,  Bureau  of  Op- 
erations, Interstate  Commerce  Commis- 
sion, Box  35008,  400  W.  Bay  St.,  Jack- 
sonville, Fla.  32202. 

No.  MC  128007  (Sub-No.  95  TA) ,  filed 
January  13,  1077.  Am^cant:  HOFER, 
INC..  P.O.  Box  583,  4032  Parkview  Drive, 
Pittsburg,  Kans.  66762.  Api^cant's  rep- 
resentative: Larry  E.  Gregg,  641  Harri- 
son St.,  Topeka.  Kans.  66603.  Authority 
sought  to  oper&te  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Premixed  mineral  feed  in- 
gredients, in  bulk,  from  the  plantsite  and 
storage  facilities  of  RagUmd  Mills,  Inc., 
in  Newtxm  Coimty,  Mo.,  to  points  in  ' 
DeSota  County,  Miss.,  and  Gregg  County. 
Tex.,  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  UrW 
days  dt  c^>erating  authority.  Supporting 
shipper:  Ragland  Mills,  Inc..  Route  2. 
Box  55A,  Neosho,  Mo.  64850.  Send  pro- 
tests to:  M.  E.  Taylor,  District  Super- 
visor, Interstate  Commerce  Commission, 
Suite  101,  Litwin  Bldg..  110  N.  Market. 
Wichita,  Kans.  67202. 

No.  MC  128866  (Sub-No.  58  TAi,  filed 
January  13,  1977.  Applicant:  B  &  B 
TRUCKING,  INC..  P.O.  Box  128,  9  Brade 
Lane,  (Therry  Hill,  N.J.  08034.  Applicant's 
representative:  J.  Michael  Farrell,  1725 
K  St.,  N.W.,  Suite  814.  Washington,  D.C. 
20006.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  (1)  Alu- 
minum foil  and  sheet,  from  the  plant- 
sites  of  the  Aluminum  Company  of 
America,  at  Davmport,  Iowa,  Lebanon. 
Pa.,  and  Alcoa.  Tenn.,  and  from  CTonsol- 
Idated  Aluminum  Company,  at  Jackson. 
Tom.,  to  the  plantsite  of  Penny  Plate. 
Inc..  at  Waynesboro.  Va.;  and  (2)  Alu- 
minum food  containeri.  from  the  irfant- 
slte  of  Penny  Plate.  Inc..  at  WaynMboro. 
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Va.,  to  points  In  Alabama,  Arkansas.  Cal- 
ifornia. Connecticut,  Delaware,  Florida, 
Georgia,  Illinois,  Indiana,  Iowa.  Kansas. 
Kentiicky,  Maryland.  Massachusetts. 
Michigan.  Minnesota,  Missouri,  New  Jer- 
sey, New  York.  North  Carolina.  Ohio. 
Oklahoma.  Pennsylvania.  South  Caro- 
lina. Tennessee.  Texas  and  Wisconsin, 
for  180  days.  Supporting  shipper:  Penny 
Plate.  Inc.,  P.O.  Box  458.  Haddonfleld, 
N.J.  08033.  Send  protests  to:  Dieter  H. 
Harper,  District  Supervisor,  Interstate 
Commerce  Commission,  428  E.  State  St.. 
Room  204,  Trenton.  N.J.  08608. 

No.  MC  129219  (Sub-No.  9  TA'.  filed 
January  11,  1977.  Ai^licant:  CMD 
TRANSPORTATION,  INC.,  12340  S.  E. 
Dumolt  Road,  Clackamas,  Oreg.  97015. 
Applicant's  representative.  Philip  G. 
Skofstad,  P.O.  Box  594,  Oresham,  Oreg. 
90730.  Auth<Hlty  sought  to  operate  as  a 
ccntraet  eecrrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  (1)  Wcute 
paver  products  for  recycling  or  reuse  in 
fttrthenmce  of  recognized  pollution  con- 
trol programs,  from  Salt  Lake  City, 
Utaii,  to  Newberg.  Oregon  City  and  Port- 
land. Oreg.;  and  (2)  Newaprint  paper,  in 
rollB,  from  Oregon  City  and  Newberg, 
Onv-.  to  Salt  Lake  City.  Utah,  under  a 
ooBtinulng  cMDtract  with  Publishers 
Pmper  Oompaoy,  for  ISO  days.  Support- 
ing shipper:  Publishers  Paj^er  Compemy, 
M37  8.  E.  100th  Ave.,  PmrUand.  Oreg. 
97S66.  Send  protests  to:  A.  E.  Odoms. 
District  Supervisor,  Bureau  of  Opera- 
tions, Interstate  Commerce  Commission, 
114  PloDeer  Courthouse,  555  S.  W.  Yam- 
hill St..  Portland.  Oreg.  97204. 

No.  MC  129613  (Bub-No.  24  TA).  filed 
January  13.  1977.  Ai^llcant:  ARTHUR 
H.  FDI/rON.  P.O.  Box  86.  Steipbens  Crity, 
Va.  22655.  AppUcant's  representative: 
Edward  N.  Button,  1329  Pennsylvania 
Ave^  P.O.  Box  1417,  Hagerstown,  Md. 
21740.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
trrecular  routes,  transporting:  Paper, 
pavcrboard  and  materials,  supplies  and 
eguipment  used  in  the  mantifacttire 
theref,  between  Halltown,  W.  Va.,  and 
Itfl  eommerclal  zone  and  points  \n  New 
Jersey,  New  York,  Pennsylvania  and  Con- 
neetleut.  under  a  continuing  contract 
with  Halltown  Paperboard  (Tompany,  for 
180  days.  Applicant  has  also  filed  an  un- 
derlying ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  shlpr>er: 
Halltown  Paperboard  ComF>aiiy,  Hall- 
town. W.  Va.  25423.  Send  protests  to: 
Inteorstate  Commerce  Commission.  12th 
ft  Constitution  Ave..  N.W..  Room  1413. 
W.  C.  Hersman,  District  Sup€r\'L<;or. 
Washington.  D.C.  20423. 

No.  MC  134477  <Sub-No.  140TA  > .  filed 
January  12.  1977.  Applicant:  8CHANNO 
TRANSPORTATION.  INC.,  5  W.  Men- 
dota  Road.  W.  St.  Paul,  Minn.  55118.  Ap- 
pUeant's  representative:  Robert  P.  Sack, 
P.O.  Box  6010.  W.  St.  Paul,  Minn.  55118. 
Authority  sought  to  werate  as  a  common 
emrrier,  by  motor  vehicle,  over  irregular 
nmtee,  transporting:  Meat,  meat  prod- 
meU.  meat  by-products  and  articles  dis- 
trOmted  hw  meat  paekinchouses  as  de- 
Bcrtbed  In  Sectioos  A  and  C  of  Appendix 
I  to  the  report  In  Descriptions  in  Motor 


Carrier  Certificates.  61  M.C.C.  209  and 
766  ^except  in  bulk>,  from  the  plantsite 
and  storage  facilities  utilized  by  White- 
hall Packing  Company,  Inc.,  at  or  near 
Whitehall  and  Eau  Claire.  Wis.,  to  points 
in  Connecticut,  Delaware.  Maryland, 
Massachusetts,  Michigan.  New  Hamp- 
shire, New  Jersey.  New  York.  Ohio,  Penn- 
sylvania, Rhode  Island,  Virginia  and 
Washington,  D.C,  for  180  days.  Appli- 
cant hats  also  filed  an  imderlyuig  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper :  Whitehall 
Packing  Co.,  Inc.,  P.O.  Box  215,  White- 
hall, Wis.  54773.  Send  protests  to:  Ma- 
rion L.  Cheney,  Transportation  Assist- 
ant, Interstate  Commerce  Commission, 
Btireau  of  Operations,  414  Federal  Bldg., 
and  U.S.  Courthouse,  110  S.  4th  St.,  Min- 
neapolis, Minn.  55401. 

No.  MC  134645  (Sub-No.  15TA) ,  fUed 
January  14,  1977.  Applicant:  LIVE- 
STOCK SERVICE,  INC..  1420  Second 
Ave.,  South,  P.O.  Box  944,  St.  CToud, 
Minn,  56301.  Applicant's  representative: 
Robert  P.  Sack.  P.O.  Box  6010,  W.  St. 
Paul.  Minn.  55118.  Authority  sought  to 
operate  as  a  comm,on  carrier,  by  motor 
vdilcle,  over  irregular  routes,  transport- 
ing: Meat,  meat  products,  meat  by-prod- 
ucts and  articles  distributed  by  meat 
packinghouses,  as  described  In  Sections  A 
and  C  of  Aroendix  I  to  the  report  In  De- 
scriptions tn  Motor  Carrier  Certificates, 
61  M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk) ,  from  the  plantsite 
and  storage  facilities  utilized  by  Landy 
of  Wisconsin,  at  or  near  Eau  CTlaire,  Wis., 
to  points  in  Connecticut,  Maine,  Mary- 
land. Massachusetts,  Michigan,  New  Jer- 
sey, New  York,  Ohio,  Pennsylvania, 
Rhode  Island,  Virginia  and  the  District 
of  (Columbia,  for  180  days.  Supporting 
shipper:  lAndy  of  Wisconsin,  2411  3rd 
St.,  Eau  Claire,  Wis.  54701.  Send  protests 
to:  Marlon  L.  Cheney,  Transportation 
Assistant,  Interstate  Commerce  Commis- 
sion, Bureau  of  Operations,  414  Federal 
Bldg.,  and  UJS.  Courthouse,  110  S.  4th 
St..  Minneapolis,  Minn.  55401. 

No.  MC  140384  (Sub-No.  2TA).  filed 
January  10,  1977.  Applicant:  BERNARD 
D.  HARRIS,  4148  State  St.,  New  Orleans. 
La.  70125.  Applicant's  representative: 
Harold  R.  Alnsworth,  2307  American 
Bank  Bldg.,  New  Oiieans,  La.  70130.  Au- 
thority sought  to  C4>axite  as  a  common 
carrier,  by  motor  veihlcle,  over  Irregular 
routes,  transporting:  New  furniture. 
from  the  Southern  Railway  Shed  H  at 
511  N.  Villere  St.,  New  Orleans.  La.,  to 
Baton  Rouge,  Denham  Springs,  Gonzales, 
Hammond.  Houma^uling,  Morgan  City, 
Raceland.  TUbodaux  and  Vacherie.  La., 
restricted  to  traffic  having  an  immediate 
prior  movement  by  rail,  for  180  days.  Ap- 
plicant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thorits^.  Supporting  shippers:  There  are 
ai>proodmately  19  stat«nents  of  support 
attached  to  the  application,  which  may 
be  examined  at  the  Interstate  Commerce 
Commission  In  Washington,  D.C,  or 
copies  thereof  which  may  be  examined  at 
the  field  office  named  below.  Send  pro- 
tests to:  Ray  C.  Armstrong,  Jr.,  District 
Supervisor,  701  Ijsj<Aa  Ave.,  9038  Pederal 
Bldg.,  New  Orleans,  La.  70113. 


No.  MC  140908  (Sub-No.  3TA).  filed 
Jantiary  14,  1977.  Applicant:  COM- 
ME31CIAL  ti  PACKAGE  DELIVERY 
SERVICE,  INC.,  Route  6,  Box  53-A.  Wil- 
mington. N.C  28401.  Applicant's  repre- 
sentative: James  E.  Savitz,  4  Professicmal 
Drive,  Suite  145,  Gaithersburg.  Md. 
20760.  Authority  sought  to  (^Derate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  General 
commodities  (except  those  of  unusual 
value.  Classes  A  «md  B  explosives,  house- 
hold goods  as  defined  by  the  Coram  is - 
$ion.  comanodities  in  bulk,  and  those  re- 
quiring special  equipment),  between 
points  in  North  Carolina  and  South  C^ar- 
olina.  restricted  to  packages  not  to  ex- 
ceed 150  pounds,  for  180  days.  Support- 
ing shippers:  There  axe  approximately 
29  statements  of  support  attached  to  the 
application,  wiii<di  may  be  examined  at 
the  Interstate  Commerce  Commission  in 
Washington,  D.C,  or  copies  thereof 
which  may  be  examined  at  the  fici.d  office 
named  below.  Send  protests  to:  Archie 
W.  Andrews,  District  Supervisor,  Bureau 
of  Operatl<His,  interstate  Commertse 
Commission,  P.O.  Box  26896,  Raleigh 
N.C.  27611. 

No.  MC  141914  (Sub-No.  5TA) ,  filed 
January  12.  1977.  Applicant:  FRANKS 
k  SON,  INC..  Rt  1.  Box  108A,  Big  Cabin, 
Okla.  74332.  Aoidlcant's  representative: 
Gary  Brasel.  Maezanlne  Floor,  Beacon 
Bldg.,  Tulsa.  aOa..  74103.  Authority 
sought  to  operate  as  a  conunon  carrier, 
by  motor  vefalde,  over  irregular  routes, 
transporting:  Coal  and  cocU  by-products, 
from  points  In  C*lahoma,  to  points  in 
Arkansas,  Colorado.  Kansas,  New  Mexi- 
co. Oklahoma,  Texas,  Utah  and  WytHn- 
Ing.  for  180  days.  Supporting  shippers: 
D  &  R  Coal  Ownpany,  1008  Main  St., 
Quintcn.  Okla.  74561.  Leon's  Coal  Com- 
pany, Box  415,  Welch,  Okla.  73469.  Send 
protests  to:  Joe  Green.  District  Supervi- 
sor, Room  240  Old  Post  Office  BWg.,  215 
N.W.  "niird  St.;  Oklahoma  City,  Okla. 
V3102. 

No.  MC  142186  (Sub-No.  4TA),  filed 
January  14,  1977.  Applicant:  WHEELS 
WEST,  mC.  612  159th  Place,  S.E.,  BeUe- 
vue.  Wash.  98008.  Applicant's  represen- 
tative: Henry  C.  Winters,  1100  IBM 
Bldg..  Seattle.  Wash.  98101.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  Irregnlsa-  routes, 
transporting:  Parts  of  mobile  homes  and 
Utility  trailers,  automotive  springs,  sus- 
pensions and  parts  thereof,  brake  drums, 
brake  assemblies  and  parts  thereof,  tail- 
gate hoists  and  parts  thereof,  wheels  and 
Wheel  attaching  parts  for  motor  vehicle 
chassis  and  motor  vehicle  undercarriage, 
from  Henderson,  Ky.,  Wyandotte,  Mich., 
Akron  rfnd  Kenton,  Ohio,  to  Portland, 
Oreg.,  restricted  to  a  transportation 
service  to  be  performed  under  a  continu- 
ing contract  with  Rivco  Pacific,  Inc.,  of 
Portland,  Oreg.,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shipper:  Rivco  Pacific,  Inc.. 
P.O.  Box  14158,  Portland,  Oreg.  97214. 
Bend  protests  to:  L.  D.  Boone,  Transpor- 
tation Specialist,  Bureau  of  Operations, 
858  Federal  Bldg.,  915  Secwid  Ave..  Seat- 
tle. Wash.  98174. 
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No.  MC  142258  (Sub-No.  1TA>,  filed 
January  11,  1977.  Applicant:  DALE 
BLAND  TRUCKINa,  INC..  RR  No.  1, 
Switz  City,  Ind.  47465.  Applicant's  rep- 
resentative: Walter  F.  Jones,  Jr.,  601 
Chamber  of  Commerce  Bldg.,  Indianap- 
olis, Ind.  46204.  Authority  sought  to  op- 
erate as  a  common  carrier,  by  mot*^  ve- 
hicle, over  irregular  routes,  transporting: 
Coal,  in  dump  trucks,  from  points  in 
JefTerson  and  Saline  Counties,  m.,  to 
points  in  Vanderbiu^h  Coimty,  Ind.,  for 
180  days.  Applicant  has  £Jso  filed  an  un- 
derlying ETA  seeking  up  to  90  days  of 
operating  authority.  Supjjorting  shipper; 
Arkla  Industries,  Inc.,  Evansville,  Ind. 
Send  protests  to:  Fran  Sterling,  Trans- 
portation Assistant.  Interstate  Commerce 
Commission,  Federal  Bldg..  and  U.S. 
Courthouse,  46  E.  Ohio  St.,  Room  429. 
Indianapolis,  Ind.  46204. 

No.  MC  142689  (Sub-No.  ITAi.  filed 
January  13,  1977.  Applicant:  REM 
TRANSPORT  CO.,  INC..  25-36  Jackson 
Ave.,  Long  Island  City,  N.Y.  11101.  Ap- 
plicant's representative:  Harold  Sacks. 
19  W.  44th  St.,  New  York,  N.Y.  10036. 
Authority  sought  to  operate  as  a  con- 
tract carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  Chemicals 
and  plastic  films  and  sfieets.  from  Bound 
Brook,  South  Boiuid  Brook,  Piscataway 
and  East  Brunswick,  N.J.,  to  Newton  Up- 
per Falls,  Mass.,  and  retiuTi  of  same  prod- 
ucts, to  New-  York  Metropolitan  area, 
and  counties  of  northern  N.J.,  i.e.  Pas- 
saic, Bergen,  Hudson,  Morris,  Essex. 
Somerset  and  Union,  imder  a  continu- 
ing contract  with  Tenneco  Chemicals. 
Inc.,  for  180  days.  Appllcsmt  has  also 
filed  an  imderlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  Tenneco  Cliemicals,  Inc.. 
Turner  Place,  P.O.  Box  365,  Piscataway. 
N.J.  Send  protests  to:  Maria  B.  Kejss. 
Transportation  Assistant,  Interstate 
Commerce  Commission,  26  Federal  Plaza. 
New  York,  N.Y.  10007. 

No.  MC  142803TA,  fUed  January  12. 
1977.  AppUcant:  SIMPSON  TRUCKING. 
INC.,  R.F.D.  No.  4,  Harrisburg,  ni.  62946. 
Applicant's  representative:  Robert  T. 
Lawley,  300  Reisch  Bldg.,  Springfield.  HI. 
62701.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Coal.  from. 
Harrisburg  and  Waltonville,  111.,  to 
Evansville,  Ind.,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seek- 
ing up  to  90  days  of  operating  authority. 
Supporting  shipper :  David  Smith.  Senior 
Buyer,  Whirlpool  Corpora tion,_  Evans- 
ville Division,  Highway  41  North',  Evans- 
ville, Ind.  47727.  Send  protests  to:  Harold 
C.  JoUiff,  District  Supei-visor,  Interstate 
Commerce  Commission,  P.O.  Box  2418, 
Springfield,  HI.  62705. 

No.  MC  1428 IITA,  fUed  January  13. 
1977.  Applicant:  S.R.I.  TRUCKING  CO.. 
1000  N.  Cindy  Lane,  Carpinteria,  (?alif. 
93013.  Applicant's  representative:  Steven 
M.  Kirby,  3760  State  St.,  Santa  Barbara. 
Calif.  93105.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  irr^itilar  routes,  transporting:  Res- 
taurant  supplies,   foodstuffs    (canned^ . 


processed  meat,  fresh  meat,  carcass  beef, 
baking  goods  i frozen),  fiomr.  shellfish 
(frozen"! ,  cheese,  potatoes  (frozen) ,  dairy 
products,  poultry  (frozen),  poultry  (fro- 
zen-processed), fish  (frozen),  fish  (fro- 
zen-processed), produce- fresh,  vegeta- 
bles-frozen, syrup,  fats  and  oils  (proc- 
essed), dressings  and  furniture  and  fix- 
tures; frmn  (1)  the  warehouse  facilities 
of  Sambo's  Restaurants,  Inc.,  in  Carpin- 
teria, Calif.,  to  all  Sambo's  Restaurants 
located  in  Arizcma,  Arkansas,  California, 
Colorado.  Id£iho,  Illinois.  Iowa,  Kansas, 
Louisiana.  Minnesota,  Missouri.  Mon- 
tana. Nebraska,  Nevada,  New  Mexico. 
North  Dakota,  Oklahoma,  Oregon.  South 
Dakota.  Texas,  Utah,  Washington,  Wis- 
consin and  Wyoming,  with  return  back- 
haul trips  from  those  states  to  Carpin- 
teria. Calif.:  and  (2>  from  the  warehouse 
facilities  of  Sambo's  Restaurants.  Inc.. 
in  Florence.  Ky..  to  all  Sambo's  Restau- 
rants located  in  Alabama,  Delaware. 
Florida.  Georgia,  Indiana,  Kentucky. 
Maine.  Marjland.  Massachusetts,  Missis- 
sippi, Missouri,  New  Hampshire.  New 
Jersey.  New  York,  North  Carolina.  Ohio, 
Pennsylvania,  Rhode  Island.  South  Caro- 
lina. Tennessee,  Virginia  and  West  Vir- 
ginia with  return  backhaul  trips  from 
those  states  to  Florence,  Ky.;  and  (3» 
between  the  warehouse  facilities  of  Sam- 
bos  Restaui'ants,  Inc.,  in  Carpinteria. 
Calif.,  and  Florence,  Ky.  Restriction: 
Restricted  to  a  transportation  service  to 
be  performed  imder  a  continuing  con- 
tract with  Sambo's  Restaurants,  Inc.,  for 
180  days.  Supporting  shipper:  Sambo's 
Restaurants,  Inc.,  3760  State  St.,  Santa 
Barbara.  Calif.  93105.  Send  protests  to: 
Mary  A.  Francy,  Transportation  Assist- 
ant. Interstate  Commerce  Commission. 
Bureau  of  Operations,  Room  1321  Fed- 
eral Bldg.,  300  N.  Los  Angeles  St..  Los 
Angeles,  Calif.  90012. 

Passenger  Applications 

No.  MC  139210  (Sub-No.  4TA> .  filed 
January-  13.  1977.  Applicant:  WESLEE 
ENTERPRISES,  INC.,  doing  business  as 
ALASKA-YUKON       MOTORCOACHES, 

2434  32nd  Ave..  West  Seattle,  Wash. 
98199.  Applicant's  representative:  A.  T. 
Wendells.  910  Bank  of  Ci^alifornia  Center. 
Seattle,  Wash.  98164.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  regular  routes,  transporting: 
Passengers  and  their  baggage  In  the 
same  v^icle  with  passengers.  Restric- 
tion: Limited  to  passengers  originating 
in  or  destined  for  Alaska,  traveling  with 
applicants  bus  between  Alaska  and 
Prince  Rupert.  British  Columbia.  Canada, 
on  ferries  of  the  Alaska  Ferry  System, 
or  traveling  by  pretlcketed  connection 
with  Alaska  Ferries  at  Prince  Rupert,  be- 
tween Seattle.  Wash.,  and  the  port  of 
entry  on  the  International  Boundary 
line  between  the  United  States  and  Can- 
ada at  Sumas.  Wash.,  over  Interstate 
Highway  5.  to  jimction  Washington  State 
Highway  539  and  thence  over  Highway 
539  to  junction  Washington  State  High- 
way 546,  and  thence  over  Highway  546 
to  junction  of  Washington  State  High- 
way 9,  and  thence  over  Highway  9  to 
Sumas.  and  return  over  the  same  route, 
serving  no  intermediate  points.  Restric- 


tion: Operations  seasonal  between  April 
1  and  December  15  of  each  year.  Appli- 
cant intends  to  tack  its  existing  author- 
ity with  MC  139210,  at  Haines,  Alaska, 
applicant  aiso  intends  to  Interline  with 
White  Pass  and  Yukon  Route,  a  rail  car- 
rier at  Skagway,  Alaska,  for  180  days. 
Supporting  shippers:  Tliere  are  approxi- 
mately 15  statements  of  support  at- 
tached to  the  application,  which  may  be 
examined  at  the  Interstate  Commerce 
Commission  in  Washington,  D.C,  or 
copies  thereof,  which  may  be  examined 
at  the  field  c^ce  named  bdow.  Send  pro- 
tests to:  L.  D.  Bocme,  Transportation 
Specialists  Bureau  of  Operations,  858 
Federal  Bldg..  915  Second  Ave.,  Seattle, 
Wash.  98174. 

No.  MC  142781  iSub-No.  ITA).  filed 
January  14,  1977.  Applicant:  GREEN 
LINE  CHARTERS  LTD.,  2769  E.  4th  Ave.. 
Vancouver,  B.C.,  Canada  V5M  IKl.  Ap- 
plicant's representative:  Charles  M.  La- 
Hue  (same  address  as  applicant) .  Au- 
thority sought  to  operate  as  a  commori 
carrier,  by  motor  vehicle,  over  irregu- 
lar routes,  transporting:  Passengers  arid 
their  baggage,  in  round-trip  charter 
operations,  restricted  to  traffic  originat- 
ing at  or  destined  to  Vancouvw,  B.C. 
Canada  for  the  accoimt  of  f\>ur  Star 
Tours  Worldwide,  Ltd.,  between  the 
United  States  and  Canada  International 
Boimdary  line  located  at  points  in  Wash- 
ington, on  the  one  hand,  Eind,  on  the 
other,  points  in  Washington  and  Port- 
land, Oreg..  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Four  Star  Tours  World- 
wide Ltd.,  2027  W.  6th  Ave.,  Vancouver. 
B.C..  Canada.  Send  protests  to:  L.  D. 
Boone,  Transportation  Specialist,  Bu- 
reau of  Operations,  858  Federal  Bldg.,  913 
Second  Ave..  Seattle.  Wash.  98174. 

No.  MC  142812TA,  fUed  January  12. 
1977.  Applicant:  DONNA  LEE  GOOD- 
NER.  doing  business  as  THE  TRUCKEE 
STAGE  COMPANY.  P.O.  Box  775. 
Truckee.  Calif.  95734.  Applicant's  repre- 
sentative: Donna  Lee  Goodner  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  comrnon  carrier,  by  motor 
vehicle,  over  regular  routes,  transport- 
ing: Passengers  and  their  baggage,  in- 
cluding recreational  equipment,  from  In- 
cline Village,  Nev..  via  Nevada  Highway 
28  to  Crystal  Bay.  Nev.,  thence  via  Cali- 
fornia Highway  28  to  the  jimction  of 
California  Highway  267,  and  via  c:ali- 
fomia  Highway  267  to  Northstar,  Calif., 
returning  to  California  Highway  267  to 
jimction  with  CJalifomia  Highway  28  and 
via  that  highway  to  Alpine  Meadows. 
Calif.,  and  Olympic  Valley,  Calif.,  and 
return;  charter  and  special  operations, 
between  Stateline,  Nev..  on  the  one  hajid, 
and.  on  the  other,  points  in  Placer  and 
Nevada  Counties,  Calif.,  for  180  days. 
Supporting  shipper:  Squaw  Valley  Ski 
Corporation.  P.O.  Box  2007.  Olympic  Val- 
ley. Calif.  95730.  Send  protests  to: 
Huetig.  District  Supervisor,  Interstate 
Commerce  Commission.  203  Federal 
Bldg.,  705  N.  Plaza  St.,  Carson  City,  Nev. 
89701. 
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Water  Carrier  Application 

No.  WC  1314,  filed  January  13.  1977. 
Aj»dlcant:  A.  WALLACE  LANE  &  BELVA 
D.  KERBT,  831  Rlverview  Blvd.,  Clarks- 
ton.  Wash.  99403.  Applicant's  represent- 
ative: A.  Wallace  Lane,  1122  14th  Ave., 
Lewlston,  Idaho  83501.  Authority  sought 
to  operate  as  a  comjnon  carrier,  by  water, 
in  tlie  transportation  of:  Oeneral  com- 
modities, between  ports  and  points  along 
the  Columbia/Snake  river  system,  frran 
Boonevllle,  Oreg.,  to  Asotin,  Wash.,  on 
the  one  hand,  and  ports  and  points  along 
the  Pacific  Seaboard  of  the  United  States, 
from  Imperial  Beach,  Calif.,  to  Belllng- 
ham.  Wash.,  on  the  other  (except  those 
along  the  Columbia  and  WiUlamette 
River  ship  channels  below  Boonevllle 
Dam) ,  for  180  days.  Supporting  shippers: 
There  are  approximately  10  statements 
ot  aupport  attached  to  the  application, 
whlcfa  may  be  examined  at  ttie  Interstate 
Commerce  Commission  in  Washington, 
D.C,  or  copies  thereof  irtilcfa  may  be 
examined  at  the  field  c^ce  named  below. 
SOMl  protests  to:  L.  D.  Boone,  Trans- 
portatloii  Specialist,  Bureau  of  Opera- 
ttone,  mter^ate  Commerce  CtHmnlsslon, 
868  Federal  Bldg.,  915  Second  Ave..  Seat- 
tle, Wash.  98174. 

By  the  Cmnmlsslon. 

Robert  L.  Oswald, 
Secretary. 

int  Doc.77-a896  PUed  l-a7-77;8:46  am] 


(Notloe  No.  B] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPUCATIONS 

^  JANTTAST  21,    1977. 

Ihe  following  are  notices  of  filing  of 
IHMcattooa  for  temporary  authority  im- 
dtf  MCtkRi  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
PKOrblODs  of  49  era  1131J.  These  rules 
PEOVlde  ttiat  an  original  and  six  (6)  cop- 
lee  of  protests  to  an  spsdlcation  may  be 
fUed  with  the  field  ofOclal  named  In  the 
TtaBXAL  RcGism  piAUcatlon  no  later 
thaa  the  15tli  calendar  day  after  the 
date  tbe  notice  of  the  filing  of  the  appll- 
c«tlOD  Is  puUlshed  In  the  FtexBAL  Rxczs- 
xn.  One  copy  of  the  protest  must  be 
aeived  on  the  applicant,  or  Its  autholzed 
reixeeentatlTe,  If  any,  and  the  protestant 
most  certify  that  su<di  service  has  been 
made.  The  protest  must  Identify  the  op- 
erating authority  upon  whkdi  It  Is  predi- 
cated. ai>eclfylng  the  "MCT'  docket  and 
"Sub"  number  and  quoting  tbe  particular 
portion  of  authority  upcm  which  It  relies. 
Also,  the  protestant  aball  specify  the 
service  It  can  and  will  provide  and  the 
amount  and  type  of  equ^^xnent  It  wlU 
make  available  for  use  In  ooaonectlon  with 
the  service  oontemplated  by  the  TA  ap- 
l^lcation.  Tlie  weight  accorded  a  larotest 
Shan  be  governed  by  the  completeness 
«  Mod  pertlnmoe  of  the  protestant's  tnf  er- 


as otherwise  awclfically  noted, 
eadi  an^lcant  states  thai  there  win  be 
no  algnlflcaat  effect  on  the  quality  of 
the  homaa  envtronment  resulting  from 
vppvanl  of  Its  apidlcatlon. 


NOTICES 

ft 

A  copy  of  the  application  is  on  file 
and  can  be  examined  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission.  Washington,  D.C..  and  also 
In  the  ICC  Fl^d  Office  to  which  protests 
are  to  be  transmitted. 

Motor  Carriers  of  Property 

No.  MC  51146  (Sub-No.  484TA>,  fUed 
January  11,  1977.  Applicant:  SCHNEI- 
DER TRANSPORT.  INC.,  2661  S.  Broad- 
way, P.O.  Box  2298.  Green  Bay,  Wis. 
54304.  Applicant's  representative:  Nell 
A.  DuJardin  (same  address  as  appli- 
cant) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Plastic 
film,  plastic  sheeting,  OTid  cloth,  in  me- 
chanically-refrigerated trailers,  from 
Plainfield.  Conn.,  and  Holyoke  and  Low- 
ell, Mass.,  to  Beaver  Dam  and  Appleton, 
Wis.,  for  180  dajrs.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to  90 
days  of  operating  authority.  Supporting 
shipper:  Ray-O-Vac  Division.  ESB  Inc., 
101  K  Washington  Ave.,  Madison,  Wis. 
53703.  Send  protests  to:  Crall  Daugherty, 
Transportation  Assistant,  Interstate 
Commerce  Commission,  Bureau  of  Op- 
erations, U.S.  Federal  Bldg.,  &  Court- 
house, 517  E.  Wisconsin  Ave.,  Room  619, 
Milwaukee.  Wis  53202. 

No.  MC  61620  (Sub-No.  13TA),  filed 
Juiuary  12,  1977.  Applicant:  M  fc  Q 
TRANSPORTATION  COMPANY,  INC.. 
Oloxicester,  Va.  23061.  Applicant's  r^re- 
sentative:  Eugene  Thomas  (same  ad- 
dress as  applicant) .  Authority  sou^t  to 
operate  as  a  cqmmon  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
big:  Bananas,  from  Norfolk,  Va.,  to 
points  In  Maryland,  Delaware,  New  Jer- 
sey, New  York,  Connecticut,  Pennsyl- 
vania, Virginia,  West  Virginia,  and  the 
District  of  Columbia,  for  180  days.  Ap- 
plicant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Dominican 
Import  Co.  Inc.,  700  Boundry  St.,  Chesa- 
peake, Va.  Send  protests  to:  Paul  D.  Col- 
lins, District  Supervisor,  Bureau  oX  Op- 
erations, Room  1(^-502  Federal  Bldg..  400 
N.  Sth  St.,  Richmond,  Va.  23240. 

No.  MC  93903  (Sub-No.  13TA),  filed 
January  10.  1977.  AlH>licant:  ANDER- 
SON'S TRUCKINO  CORPORATION. 
PX>.  Box  709,  Engllshtown.  N.J.  07726. 
Applicant's  representative:  Nathaniel  H. 
Yohalem.  Sutton  Metropark,  Wood- 
bridge,  N.J.  07005.  Authority  sought  tO 
operate  as  a  contract  carrier,  by  vaaios 
vehicle,  over  irregular  routes,  transport- 
ing: Concrete  pipes  and  poles,  light  and/ 
or  telephone  poles.  Attinos,  forms,  molds, 
connectors,  orout  and  other  ^equipment 
and'mccessories  used  In  the  manufacture 
and  Installation  thereof  (except  crane* 
or  other  lifting  devices  or  heavy  machin- 
ery) ,  between  Hillsboro,  N.J.,  and  points 
In  Connecticut,  D^aware,  Maryland,  the 
Dletrtct  of  ColumUa,  Massachusetts,  New 
Jersey,  New  York.  Pennsjdvanla,  Rhode 
Island.  Maine.  Vermont,  New  Hampshire^ 
Virginia,  West  Virginia,  Kentucky,  North 
Carolina,  OMo  and  Indiana,  under  a  con- 
tinuing contract  with  Interpace  Corpora- 

•  I 


tion,  for  180  days.  Supporting  shipper: 
Interpace  Corporation,  260  Cherry  Hill 
Road,  Parsippany,  N-J.  07054.  Send  pro- 
tests bo:  Dieter  H.  Harper,  District  Su- 
pervisor, Interstate  Commerce  Commis- 
sion. 428  E.  State  St.,  Room  204,  Trenton. 
N.J.  08608. 

No.  MC  99427  (Sub-No.  34TA),  filed 
January  11.  1977.  Applicant:  ARIZONA 
TANK  LINES,  INC.,  666  Grand,  P.O.  Box 
855,  Des  Moines,  Iowa  50309.  Applicant's 
representative:  Earl  Check  (same  address 
as  applicant) .  Authority  sought  to  oper- 
ate as  a  comm.on  carrier,  by  motor  vehi- 
cle, over  irregular  routes,  transporting: 
Hydroflouric  acid,  in  bulk,  in  tank  vehi- 
cles (shipper  owned),  from  Phoenix, 
Ariz.,  to  Kokomo,  Ind.,  for  180  days.  Ap- 
plicant has  also  filed  an  underljrtng  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Kerley 
Chemical  Corporation,  2801  W.  Osbom 
Road.  Phoenix,  Ariz.  Send  protests  to: 
Herbert  W.  Allen,  District  Supervisor, 
Bureau  of  Opertlons,  Interstate  Com- 
merce Commission,  518  Federal  Bldg.. 
Des  Moines,  Iowa  50309. 

No.  MC  112520  (Sub-No.  329TA) .  filed 
January  11, 1977.  Applicant:  MCKENZIE 
TANK  LINES,  INC..  P.O.  Box  1200,  122 
Appleyard  Drive,  Tallahassee.  Pla.  32302. 
Applicant's  representative:  Sol  H.  Proc- 
tor, 1101  Blackstone  Bldg.  Jacksonville, 
Fla.  32202.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Proc- 
essed clay  catalyst,  in  bulk,  in  tank  ve- 
hicles, from  Attapulgus,  Ga.,  to  New 
Castle,  Wyo.,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shlppec:  Efigelhard  Minerals  ft 
caiemicals  Corp.,  Sfthlo  Park,  Edison. 
N.J.  08817.  Sena  protests  to:  Pauss,  Jr., 
District  Supervisor,  Bureau  of  Opera- 
tions, Interstate  Commerce  Commission, 
Box  35008,  400  W.  Bay  St.,  Jacksonville, 
Fla.  32202. 

No.  MC  117765  (Sub-No.  220TA) ,  filed 
January  10,  1977.  Applicant:  HAHN 
TRUCK  LINE.  INC.,  5315  N.W.  5th  St.. 
P.O.  Box  75218.  Oklahoma  City.  Okla. 
73107.  Applicant's  r^resentatlve:  R.  E. 
Hagan  (same  address  as  applicant) .  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  Irregular 
routes,  transporting:  PerUte,  In  contain- 
ers or  bags,  from  the  plantsite  of  Perso- 
lite  Products,  at  or  near  Florence  Colo., 
to  points  In  Arkansas  and  Texas,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  dsiys  of 
operating  authority.  Supporting  ship- 
per: Perllte  of  Oklahoma,  3304  Alex- 
ander Lane,  Bethany,  Okla.  73008.  Send 
protests  to:  Joe  Green.  District  Super- 
visor, Room  240,  Old  Post  Office  Bldg., 
215  N.W.  Third  St.,  Oklahoma  City. 
Okla.  73102. 

No.  MC  117940  (Sub-No.  207TA) .  filed 
January  11,  1977.  Apidlcant:  NATION- 
WIDE CARRIERS,  INC..  P.O.  Box  104. 
Maple  Plain,  Minn.  55359.  Apidlcanti 
representative:  Bruce  A.  BtiDoA,  Sntte 
530  Unlvac  Bldg.,  7100  W.  Center  Road. 
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Omaha.  Nebr.  68106.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: (1)  Commodities  as  are  dealt  in  by 
retail  department  stores  (except  food- 
stuffs and  furniture),  and  (2)  Furniture. 
in  mixed  loads  with  the  commodities  in 
*1)  above;  (a)  from  points  in  the  New 
York.  New  York  Commercial  Zone,  points 
in  the  Philadelphia,  Pa.,  Commercial 
Zone,  and  points  in  New  Jersey.  Massa- 
cliusetts  and  Connecticut,  to  points  in 
the  Lansing.  Mich.,  Commercial  2k>ne. 
points  in  the  Grsaid  Rapids,  Mich..  Com- 
mercial Zone,  Wyoming,  Mich.,  points  in 
the  Minneapolis -St.  Paul,  Minn.,  Com- 
mercial Zone,  and  Minnetonka.  Minn., 
and  (b)  from  points  in  the  CJhicago,  m.. 
Commercial  Zone,  to  points  In  the  Min- 
neapolis-St.  Paul,  Minn.,  Commercial 
Zone  and  Minnetonka,  Minn.,  restricted 
to  traffic  originating  at  the  named  origins 
and  destined  to  the  facilities  of  Modem 
Merchandising,  Inc.,  and  its  wholly 
owned  subsidiaries,  for  180  days.  Sup- 
porting shipper:  Modem  Merchandising, 
Inc..  P.O.  Box  900,  1300  S.  Second  St.. 
Hopkins,  Minn.  55343.  Send  protests  to: 
Marion  L.  Cheney,  Transportation  As- 
sistant, Interstate  Commerce  Commis- 
sion, Bureau  of  Operations.  414  Federal 
Bldg.,  k  U.S.  Courthouse,  110  S.  4th  St , 
Minneapolis.  Minn.  55401. 

No.  MC  120626  (Sub-No.  2TA'.  filed 
January  11.  1977.  ApiAicant:  LAW 
FARMS  AND  CATTLE  CO.,  doing  busi- 
ness as  LAW  MOTOR  LINES.  1012  Swink 
Ave.,  Rocky  Ford,  Colo.  81067.  Applicant's 
representative:  Truman  A.  Stockton.  Jr.. 
The  1650  Grant  St.  Bldg..  Denver,  Colo. 
80203.  Authority  sought  to  operate  as  a 
common  carrier,  by  motw  vehicle,  over 
irregular  routes,  transporting:  Liquid 
sugar,  in  bulk,  in  tank  vrfilcles.  from 
American  (Crystal  Sugar  CMupany,  at  or 
near  Roc^  Ford,  Colo.,  to  Wichita, 
Kans.,  for  180  days.  Suwx>rting  shippws: 
P«)si-Cola  Bottling  Co.,  ot  Wichita,  Inc.. 
301  McLean  Blvd.,  N.W.,  Wichita,  Kans. 
The  Dr.  Pepper  Bottling  Company,  Jnc, 
2328  S.E.  Blvd.,  Wichita,  Kans.  American 
Crystal  Sugar  Ctwipany.  101  N.  Third 
St.,  Moorhead.  Miim.  56560.  Seavey  & 
Flarsheim  Brokerage  Co.,  a  Div.  of  Sales 
Force  Companies,  Inc.,  951  E.  33rd  St.. 
P.O.  Box  1100,  Wichita,  Kans.  67201. 
Send  protests  to:  Herbert  C.  Ruoff.  Dis- 
trict Supervisor.  Interstate  Commerce 
Commission,  721  19th  St..  Denver.  Colo. 
80202. 

No.  MC  121240  (Sub-No.  3TA>,  filed 
January  3. 1977.  Applicant:  ABC  TRUCK 
LINES,  INC.,  P.O.  Box  1824,  Elko,  Nev. 
89801.  Applicant's  representative:  An- 
toinette M.  Bloch  (same  address  as  appli- 
cant) .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  v^iicle,  over 
regular  routes,  transporting:  General 
commodities,  between  Owyhee.  Nev..  and 
Boise.  Idaho,  over  the  following  route: 
Nevada  and  Idaho  State  Highway  No. 
51.  from  Owyhee,  Nev..  to  Mountain 
Home,  Idaho,  thence  over  Interstate 
80N.,  to  Boise,  Idaho  and  return  over  the 
same  route,  serving  all  Intermediate 
points.  Applicant  requests  authority  to 


serve  the  commercial  zones  of  Boise  and 
Mountain  Home.  Idaho.  Applicant  in- 
tends to  tack  its  existing  auth(»1ty  with 
MC  121240,  appUcant  also  intoids  to  in- 
terline at  all  points  involved  in  the  appli- 
cation, for  180  days.  Ai>plicant  has  also 
filed  an  underlying  ETA  sedcing  up  to 
90  dajrs  of  operating  authority.  Sui>port- 
ing  shippers:  There  are  approximately 
74  statem^its  of  support  attached  to  the 
application,  which  may  be  examined  at 
the  Interstate  Cwnmerce  Commission  in 
Washington,  D.C..  or  copies  thereof  which 
may  be  examined  at  the  field  office  named 
below.  Send  protests  to:  W.  J.  Huetig, 
District  Supervisor,  Interstate  Commerce 
Conunission,  203  Federal  Bldg.,  705  N. 
Plaza  St..  Carson  City.  Nev.  89701. 

No.  MC  127187  (Sub-No.  24TA).  filed 
January  11,  1977.  Applicant:  FLOYD 
DUENOW,  INC.,  1728  Industrial  Park 
Blvd.,  Fergus  Falls,  Minn.  56537.  Appli- 
cant's representative:  CJene  P.  Johnson. 
425  Gate  City  Bldg..  Fargo,  N.  Dak. 
58102.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Dry  ani- 
mal and  poultry  feed,  and  dry  animal 
and  poultry  feed  ingredients,  from  the 
facilities  of  Central  Soya  Company,  Inc., 
at  or  near  Belmond,  Iowa,  to  points  in 
Minnesota  on  and  south  of  D.S.  High- 
way 12  (except  the  Minneapolis -St.  Paul 
c(Hnmercial  zone),  for  180  days.  Appli- 
cant has  also  filed  an  underling  ETA 
seeking  up  to  90  days  of  («>erating  au- 
thority. Suwx>rting  shipper:  Central 
Soya  Company,  Inc.,  1300  FmI  Wayne 
Bank  Bldg.,  Fort  Wayne,  Ind.  46802. 
Send  protests  to:  Ronald  R.  May,  Dis- 
trict Supervis<»',  Bureau  of  Operations. 
Interstate  Commerce  Commission.  P.O. 
Box  2340.  Fargo,  N.  Dak.  58102. 

No.  MC  129032  (Sub-No.  33TA) .  filed 
January  11,  1977.  Applicant:  TOM  IN- 
MAN  TRUCKING,  INC.,  6015  S.  49th 
West  Ave  P.O.  Box  9667.  Tulsa.  Okla. 
74107.  Applicant's  representative:  John 
Paul  Fischer,  256  Montgomery  St..  San 
Francisco.  Calif.  94194.  Authority  sought 
to  operate  as  a  common  carrier,  by  mo- 
tor vehicle,  over  Irregular  routes,  trans- 
porting: Pet  food  and  canned  seafood. 
in  mixed  loads  with  pet  food,  from  San 
Diego,  Calif.,  to  Denver,  Colo.;  Daven- 
.  port,  Iowa;  Clinton.  Iowa;  Milan.  111.; 
Rock  Island.  Bl.;  Sharonvllle.  Ohio;  and 
Blue  Ash.  Ohio;  and  points  in  Okla- 
homa and  Texas,  for  180  daj-s.  Ajsplicant 
has  also  filed  an  imderlying  ETA  seek- 
ing up  to  90  days  of  operating  authority. 
Supporting  shippers:  Sim  Harbor  Indiis- 
tries.  1995  Bay  Front.  San  Diego.  CaUf. 
92113;  Ralston-Purina  Co..  Checker- 
board Square.  St.  Louis,  Mo.  63188.  Send 
protests  to:  Joe  Green.  District  Super- 
visor, RoMn  240  CMd  Post  Office  Bldg.. 
215  N.W.  Third  St..  Oklahoma  Citv. 
Okla.  73102. 

No.  MC  129759  (Sub-No.  16TA».  filed 
January  10,  1977.  Applicant:  TRIANGLE 
TRUCTKING  CO.,  P.O.  Box  490,  McKees 
Rocks.  Pa.  15136.  Applicant's  representa- 
tive: A.  CJharles  Tell,  Columbus  Center, 
100  EL  Broad  St.,  Columbus.  Ohio  43213. 
Authority  sought  to  operate  as  a  con- 


tract carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting;  Pipe,  cable, 
conduit,  wire  and  strip  steel  and  attacJi- 
ments  therefor,  between  Glendale,  Mar- 
shall County.  W.  Va.,  and  points  in  Alu- 
bama.  Arkansas.  Horida,  Georgia,  Kan- 
sas, Louisiana.  Mississippi.  Nebraska. 
North  Carolina.  North  Dakota.  Okla- 
homa. South  Carolina.  South  Dakota 
and  Texas,  under  a  continuing  contract 
with  Triangle  PWC,  Inc.,  for  180  days. 
Supporting  shipper:  Triangle  PWC.  Inc. 
Jersey  Ave..  New  Bnmswick,  N.J.  Serd 
protest?  to:  John  J.  England.  District 
Supenisor.  Interstate  Commerce  Com- 
mission, 2111  Federal  Bldg..  1000  Libert.v 
Ave..  Pittsburgh,  Pa.  15222. 

No.  MC  134404  (Sub-No.  31TA>.  filed 
January   12.   1977.  Applicant:    AMERI- 
CAN TRANS-FREIGHT.  INC..  P.O.  Box 
796,    Manville,    N.J.    08835.    AppUcant  s 
representative:    Eugene    M.    Malkin.    b 
Vfatid  Trade  Center,  Suite  6193,  New 
York,  N.Y.   10048.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport  - 
ing:  fl)  Brass,  brome.  copper,  pipe  and 
tubing,  brass  and  copper  alloys,  brass, 
brome,  copper  and  nickel  products,  and 
copper   billets,    from   Reading.    Pa.    t^ 
Memphis,  Tenn.;  East  Alttm.  m.:   and 
Buffalo.  N.Y.;  and  (2)  Metal  scrap,  fire 
brick,  and  materials  and  supplies   i ex- 
cept in  bulk),  used  in  the  manufacture, 
sale  and  distribution  of  the  aforemen- 
tioned commodities,  from  the  destination 
points  named  in  (1)  above,  to  Reading. 
Pa.,  under  a  continuing  contract  with 
Reading  Industries,  Inc..  for  180  days. 
Applicant  has  also  filed  an  underlying 
ETA  seeking  up  to  90  days  of  operating 
authM-ity.  Supporting  shipper:  Reading 
Industries,  236  Green  St.,  South  Hacken- 
sack.  N.J.  07606.  Send  protests  to :  Julia 
M.  Papp,  TransportaUcHi  Assistant,  In- 
terstate CcHnmerce  Commission.  9  Clin- 
ton St..  Newark,  N.J.  07102. 

No.  MC  135539  (Sub-No.  4TAi.  filed 
January  11.  1977.  Awdicant:  FARM 
SERVICE  it  SUPPLIES,  INC.,  P.O.  Box 
535.  Evansville.  Ind.  47715.  AppUcant  s 
representative:  Margie  Market.  305  Van 
Buren.  Marengo,  Bl.  60152.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Lawn  mowers.  tractor.<. 
non-flammable  latex  jKUnts.  rotary  till- 
ers, snow  blowers,  and  related  parts  and 
accessories  including,  grass  catchers,  en- 
gines, decks,  blades,  tires  and  chute  de- 
flectors, from  the  plantsite  of  General 
Power  Equipment  Company,  a  Divi.sion 
of  Cotter  &  Company,  CJary,  111.,  to  proints 
in  Iowa,  Kentucky,  Wisconsin.  Minne- 
sota, Michigan.  Missouri  Indiana.  Ne- 
braska and  Texas,  under  a  continuing 
contract  with  General  Power  Equipment 
Company,  a  Division  of  Cotter  &  Com- 
pany, for  180  days.  AwJlicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  General  Power  Equipment 
Company,  a  Division  of  Cotter  &  Com- 
pany. 203  Jandus  Road,  Cary,  HL  60013. 
Send  protests  to:  Fran  Sterling,  Trans- 
portation Assistant.  Interstate  Com- 
merce Commission.  Federal  Bldg.  and 
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U.S.  Comtlioitie,  46  E.  Ohio  St..  Room 
429.  Indianapolis.  Ind.  46204. 

No.  MC  135874  (Sub-No.  69TA),  filed 
January  7.  1977.  Applicant:  LTL  PER- 
ISHABLES, INC.,  650  E.  5th  St.,  South. 
8.  St.  Paul,  Minn.  55075.  Applicant's  r^- 
resentatlve:  Paul  Nelson  (same  address 
as  applicant) .  Authority  sought  to  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, over  irregular  routes,  transporting : 
Frozen  potatoes  and  potato  products 
« except  in  bulk),  from  the  facilities  of 
Midwest  Foods  Corporation,  at  or  near 
Sioux  Falls,  S.  Dak.,  to  points  In  C(Ao- 
rado.  Connecticut,  Delaware,  Illinois,  In- 
diana, Iowa,  Kansas,  ECentucky,  MJory- 
land.  Massachusetts,  Maine.  Michigan, 
Mlimeeota,  Missouri,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York,  Ohio, 
Peamsylvanla,  Rhode  Island.  Virginia, 
West  Virginia,  Vermont,  Wisconsin  axtd 
the  District  of  Ctdumbla.  for  180  days. 
ApfjUcant  has  also  filed  an  underlying 
ETA  seeing  up  to  90  days  of  operating 
Mithortty.  Supporting  shliHier:  Midwest 
Foods  Corporation,  P.O.  Box  100,  dark. 
S.  Dak.  57226.  Send  protests  to:  Marlon 
li.  Ch«iey,  Transportation  Assistant,  In- 
terstate Commerce  Commission.  Bureau 
of  Opertktlons.  414  Federal  Bldg.  and 
17.8.  Courthouse.  110  S.  4th  St..  Minne- 
apolis. Minn.  B5401. 

No.  MC  139166  (Sub-No.  3TA).  filed 
Januaiy  7,  1977.  Applicant:  FAITH 
TRUCK  LINES.  INC..  20  W.  142nd  St.. 
Dixmoor,  m.  60426.  Applicant's  repre- 
sentative: Charlie  Woodard  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Muriatic  eicid.  In  rubber  lined  tank 
vehkdes.  from  Niagara  Falls,  N.  Y.,  to 
AlUon  and  NUes,  Mich.;  Bums  Harbor, 
Ind.;  Chicago,  Bl.;  and  its  ocnmierclal 
aone,  Dwlght,  Jollet  and  Rockford,  Bl.; 
and  Juneau.  Wis.,  and  from  Ashtabula. 
Ohio,  to  Chicago  and  its  commercial  zone 
and  Rockford.  Bl.,  for  180  days.  Appli- 
cant has  also  filed  an  underlying  ETA 
sedclng  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  lliompson 
Hayward  Chemical  Company.  Jack  H. 
Stltzer.  Acid  Sales  Coordinator,  2501  S. 
Damen  Ave..  Chicago.  Bl.  60608.  Send 
protests  to:  Patricia  A.  Roscoe.  Trans- 
portation Assistant,  Interstate  Commerce 
Commission.  Everett  McKlnley  Dlrksen 
Bldg..  219  S.  Dearborn  St..  Room  1386. 
Chicago.  Bl.  60604. 

No.  MC  139193  (Sub-No.  53TA),  filed 
January  7.  1977.  Ai^llcant:  ROBERTS 
ft  OAKE.  INC..  527  E.  52nd  St..  North. 
P.O.  Box  1356,  Sioux  Falls,  S.  Dak.  67101. 
Applicant's  representative :  Jacob  P.  Bll- 
llg,  Suite  300,  2033  K  St.,  N.W.,  Wash- 
ington, D.C.  20006.  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: (1)  Meat,  meat  products,  meat  by- 
products, dJiiry  products  and  articles 
disiributed  Iry  meat  packinghouses  as 
described  In  Sections  A,  B,  and  c  of  Ap- 
pendix I  to  the  report  In  Descriptions 
in  Motor  Carrier  Certi^cates,  61  M.C.C. 
309  and  766  (mcept  hides  and  liquid 
emnmodltles  In  bulk),  fnxn  John  Mor- 
Tdl  ft  Co.,  at  8t.  Paul,  Minn.,  to  points 
fell  Illinois  and  Wiscoa<;ln.  \inder  a  con- 
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tlnulng  contract  with  John  Morrett  & 
Co..  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  <q>erattng  author!^.  Support- 
ing shipper:  John  Morrell  ft  Co.,  201  S. 
LoSalle  St..  Chicago.  Bl.  60604.  Send 
protests  to:  J.  L.  Hammond,  District 
Supervisor,  Interstate  Commerce  Com- 
mission, Bureau  of  Operations,  Room  369 
Federal  Bldg..  Pierre,  S.  Dak.  57501. 

No.  MC  141742  <Sub-No.  ITA),  filed 
January  7,  1977.  Applicant;  FLOWERS 
TRANSPORTAnON  INC.,  P.O.  BOX  B, 
Station  A,  Auburn,  Calif.  95603.  Appli- 
cant's representative:  Randall  M.  Flac- 
cinto.  100  Pine  St.,  Suite  2550.  San  Fran- 
cisco, C^lf.  94111.  Authority  sought  to 
<9erate  as  a  common  carrier,  by  motor 
vehicle,  over  Irregular  routes,  transport- 
ing: Lumber  and  lumber  products,  from 
Reno,  Nev..  to  Denver.  Colorado  Springs, 
and  Grand  Junction.  Colo.,  for  180  days. 
Applicant  has  also  filed  an  underlying 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  shipper:  Rocilin 
Forest  Products.  Inc..  P.O.  Box  400.  ROse- 
viUe,  Calif.  95678.  Send  protests  to:  W.  J. 
Huetig.  District  Supervisor,  Interstate 
Commerce  Commission,  203  Federal 
Bldg..  705  N.  Plaza  St.,  Carson  City,  Nev. 
89701. 

No.  MC  141813  iSub-No.  2TA).  filed 
January  11,  1977.  Applicant:  MILTON 
O.  JANSSEN,  doing  business  as  JANS- 
SEN  TRANSPORTATION,  Route  2,  Box 
433.  Delta,  Colo.  81416.  Applicant's  repre- 
sentative: Milton  G.  Janssen  (same  ad- 
dress as  applicant) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Oil  shale,  from  that  part  of  Colorado 
that  lies  west  of  the  Ccmtlnental  Divide 
and  north  of  U.S.  Highway  6  to  Los 
Angeles.  Calif.,  and  its  commercial  zone. 
San  Francisco.  Calif.,  and  Its  commercial 
zone  and  Llvermore.  Calif.,  and  its  com- 
mercial zone,  and  to  Unlta  County,  Utah. 
Applicant  intends  to  tack  Its  existing 
authority  with  MC  141813  Sub-No.  1.  for 
180  days.  Applicant  has  also  filed  an 
underlj^g  ETA  seeking  up  to  90  days 
of  (iterating  authority.  Supporting  ship- 
per: Development  Engineering  Incorpo- 
rated, Box  A,  Anvil  Points,  Rifle,  Oolo. 
81650.  Send  protests  to:  Herbert  C.  Ruoff, 
District  Supervisor,  Interstate  Commerce 
Cmnmlsslon,  721  19th  St.,  Denver,  CJolo. 
80202. 

No.  MC  142669  <Sub.  No.  4TA),  filed 
January  12,  1977.  Applicant:  GBNE 
WALTERS  AND  CLARK  WURTHLE. 
doing  business  as,  M  ft  M  TRUCKIKG, 
Buchanan,  N.  Dak.  58420.  Applicant's 
representative:  Charles  E.  Johnson.  P.O. 
Box  1982,  Bismarck,  N.  Dak.  58501.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  (1)  Dry  animal  and 
poultry  feed,  feed  in{;redients,  and  health 
care  products,  tram  Mankato,  Dawson, 
Mlnneapolis-St.  Paul  and  its  commerelal 
zone.  WiUmar.  Redwood  Falls,  Perham 
and  Owatonna,  Minn.,  to  Edgeley,  Dick- 
inson and  Carrlngton,  N.  Dak.,  and  Glen- 
dlve,  Mont.;  and  (2)  Paper  bag."!,  from 
Minneapolis,  Minn.,  to  Dickinson,  Edge- 
ley  and  Carrlngton,  N.  Dak  ,  and  Olen- 
dlve,  Mont.,  for  180  days.  Applicant  has 
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also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shippers:  DlcklnscHi  OTA  F^eed 
Plant,  a  Division  of  Farmers  Unl(m  Grain 
Terminal  Assn.,  Dickinson,  N.  Dak 
58601 ;  Edgeley  GTA  Feed  Plant,  a  Divls- 
sion  of  Farmers  Union  Grain  Terminal 
Assn.,  Edgeley,  N.  Dak.  58433;  Carrlngton 
GTA,  a  Division  of  Farmers  Union  Grain 
Terminal  Assn..  Carrlngton,  N.  Dak 
58421.  Send  protests  to:  Ronald  R.  Mau 
District  Supervisor,  Bureau  of  Opera- 
tions, Interstate  Commerce  Commission. 
P.O.  Box  2340,  Fargo,  N.  Dak.  58102. 

No.  MC  142796TA,  filed  January  7. 
1977.  Applicant:  VAN  HORN  MOVING 
ft  STORAGE,  INC.,  1421  Harrison  Ave 
Panama  cnty.  Fla.  32401.  Applicant's  rep- 
resentative: Sol  H.  Proctor,  1101  Black- 
stone  Bldg.,  Jacksonville,  Fla.  32202.  Au- 
thority sought  to  operate  as  a  c<ymm^n 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transpwrtlng:  Household  goods. 
Restriction:  Said  operations  are  restrict- 
ed to  the  transportation  of  shipments 
haying  a  prior  or  subsequent  movement 
In  containers  beyond  the  points  author- 
ized. Said  operations  are  restricted  to  the 
performance  of  pickup  and  delivery  serv- 
ice (In  connection  with  packing,  crating, 
and  containerization  of  such  shipments) , 
between  points  In  Holmes.  Jackson, 
Washington.  Bay,  Gulf.  Franklin.  Lib- 
erty, Gadsden,  Waxikulla.  Calhoun  and 
Leon  Counties,  Fla.,  for  180  days.  Sup- 
porting shipper:  Vanpac  Carriers,  Inc  . 
2114  MacDonald  Ave.,  Richmond,  Calif. 
94801.  Send  protests  to:  Pauss,  Jr.,  Dis- 
trict Supervisor,  Interstate  Commerce 
Commission,  Box  35008,  400  W.  Bay  St 
Jack.sonvUle,  Fla.  32202^ 

No.  MC  142797TA^  filed  January  7, 
1977.  Applicant:  PULTON  OREGON 
AIR,  INC..  401  S.E.  8th  Ave..  Portland 
Oreg.  97214.  Apidlcant's  representative: 
Lawrence  V.  Smart,  Jr.,  419  N.W.  23rcl 
Ave.,  Portland.  Oreg.  97210.  Authority 
sought  to  operate  as  a  common  carrier. 
by  motor  vehicle,  over  Irregular  routes, 
transporting:  General  commodities  (ex- 
cept those  of  imusual  value,  CHasses  A 
and  B  explosives,  household  goods  a:? 
defined  by  the  Commission,  and  com- 
modities in  bulk) ,  restricted  to  the  irana- 
portation  of  shipments  having  an  imme- 
diately prior  or  subsequent  movement  by 
air,  between  the  Portland  International 
Airport,  on  the  one  Uand,  and,  on  the 
other,  points  in  Oregon,  for  180  days 
Applicant  has  also  filed  an  underlying 
ETA  seeking  up  to  90  days  of  operating 
authority.  Supporting  shippers:  There 
are  approximately  6  statements  of  sup- 
port attached  to  the  application,  which 
may  be  examined  at  the  Interstate  Com- 
merce Commission  In  Washington,  D.C 
or  copies  thereof  which  may  be  examined 
at  the  field  oCace  named  below.  Send 
protests  to:  A.  E.  Odoms,  District  Super- 
visor, Bureau  of  Operations,  Interstate 
Commerce  Commission,  114  Pioneer 
Courthouse,  555  S.W.  Yamhill  St..  Port- 
land, Oreg.  97204. 

No.  MC  142802TA,  filed  Janusury  11. 
1977.  Applicant:  W.  C.  BRILEY,  doing 
business  as  BRILEY  TRANSPORT,  Box 
348.  San  Angelo,  Tex.  76901.  Applicant's 
representative:     Thomas    P.    Sedberr>. 
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1102  Perry-Brooks  Bldg.,  Austin.  Tex. 
78701.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Hides. 
green,  salted,  between  Tom  Qreen 
Coimty,  Tex.,  on  the  one  hand,  and,  on 
the  other,  points  In  Texas,  New  Mexico 
and  Colorado,  for  180  days.  Supporting 
shipper:  Drelling  Hide  Co.  and  San  A 
Angelo  By  Products,  P.O.  Box  631,  San 
Angelo,  Tex.  Send  protests  to:  Robert  J. 
Kirspel,  District  Supervisor,  Room  9A27 
Federal  Bldg..  819  Taylor  St..  Fort  Worth. 
Tex.  76102. 

Passenger  Application 

No.  MC  142799TA,  fUed  January  10, 
1977.  Applicant:  COLONIAL  COACH 
CORP.,  17  Franklin  Turnpike,  Mahwah, 
N.J.  07430.  Applicant's  representative: 
Samuel  B.  Zinder,  98  Cutter  Mill  Road, 
Great  Neck,  N.Y.  11021.  Authority  sought 
to  operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Passengers  and  their  baggage,  be- 
ginning and  ending  at  Sutton,  at  Col- 
lingswood,  CoUlngswotKi,  N.J.,  and  ex- 
tending to  Philadelphia,  Pa.,  and  return, 
under  a  continuing  contract  with  J  ft  G 
Management  Co.,  Inc..  T/A  Grace  Man- 
agement Co..  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  J  &  G  Management  Co., 
Inc.,  T/A  Grace  Management  Co..  Sut- 
ton at  Colllngswood.  Collingswood.  N.J. 
08107.  Send  protests  to:  Julia  M.  Papp, 
Transportation  Assistant,  Interstate 
Commerce  Commission,  9  Clinton  St., 
Newark,  N.J.  07102. 

B>'  the  Commission. 

Robert  L.  Oswald. 

Secretary. 

(PR  Dcx-. 77-2896  Filed  l-27-77;8:45  am) 


[I.C.C.  Order  No.  18;  Under  Revised  Service 
Order  No.  1252;  Service  Date.  January  25. 
1977] 

REROUTING  TRAFFIC 

To  all  railroads :  In  the  opinion  of  Joel 
E.  Bums.  Agent,  railroads  operating  in 
the  States  of  Ohio.  Pennsylvania,  and 
New  York  are  unable  to  transport  tra£5c 
over  normal  routes  because  of  excessive 
accumulations  of  snow  and  ice. 

It  is  ordered.  That  (a)  Rerouting  traf- 
fic. Railroads  operating  in  the  States  of 
Ohio.  Pennsylvania,  and  New  York  being 
unable  to  tr^msport  traffic  over  normal 
routes  accordance  with  shippers'  routing 
because  of  excessive  accumulations  of 
snow  and  ice.  are  hereby  authorized  to 
divert  and  reroute  such  traffic  over  any 
available  route  to  expedite  the  move- 
ment regardless  of  the  routing  shown  on 
the  w^ybilL  The  billing  covering  all  such 
cars  rerouted  shall  carry  a  reference  to 
this  order  as  authority  for  the  rerouting. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained.  The  railroad  desiring  to  di- 
vert or  reroute  traffic  under  this  order 
shall  receive  the  concurrence  of  oth«- 
railroads  to  which  such  trafBc  Is  to  be  di- 
voted  or  rerouted,  before  ttot  rooutlnc 
or  diversion  Is  wdoed. 


(c)  Notification  to  shippers.  Each  car- 
rier rerouting  cars  in  accordance  with 
this  order  shall  notify  each  shipper  at 
the  time  each  car  Is  rerouted  or  diverted 
and  shall  furnish  to  such  shipper  the  new- 
routing  provided  under  this  order. 

(d)  Inasmuch  as  the  diversion  or  re- 
routing of  traffic  by  said  Agent  is  deemed 
to  be  due  to  carriers'  disability,  the  rates 
applicable  to  traffic  diverted  or  rerouted 
by  said  Agent  shall  be  the  rates  which 
were  appUcable  at  the  time  of  shipment 
on  the  shipments  as  originally  routed. 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  provided 
for  in  this  order,  the  common  carriers 
involved  shall  proceed  even  though  no 
contracts,  agreements,  or  arrangements 
now  exist  between  them  with  reference 
to  the  divisions  of  the  rates  of  transpor- 
tation applicable  to  said  traffic.  Divisions 
shall  be,  during  the  time  this  order  re- 
mains in  force,  those  voluntarily  agreed 
upon  by  and  between  said  carriers;  or 
upon  failure  of  the  carriers  to  so  agree, 
said  divisions  shall  be  those  hereafter 
fixed  by  the  Commission  in  accordance 
with  pertinent  authority  conferred  upon 
it  by  the  Interstate  Commerce  Act. 

(f )  Effective  date.  This  order  shall  be- 
come effective  at  5:00  p.m.,  January  19. 
1977. 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m..  January  26,  1977. 
unless  otherwise  modified,  changed  or 
suspended. 

It  is  further  ordered.  That  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads.  CJar  Service  Divi- 
sion, as  agent  of  all  railroads  subscribing 
to  the  car  service  and  car  hire  agreement 
under  the  terms  of  that  agreement,  and 
upon  the  American  Short  Line  Railroad 
Association;  and  that  it  be  filed  with  the 
Director.  Office  of  the  Federal  Register. 

Issued  at  Washington,  D.C,  January 
19, 1977. 

Interstate  Commerce  Combiission. 
JOEX  E.  Burns. 
Agent. 

[FR  Doc.77-2893  Piled  l-27-77;8:45  am] 


(Amendment  No.  1  to  I.C.C.  Order  No.  17 
tJnder  Service  Order  No.  1252;  Service  Dat« 
Jan.  25.  19771 

REROUTING  TRAFFIC 

To  all  railroads:  Upon  furtlier  consid- 
eration of  I.C.C.  Order  No.  17  (The  CShes- 
apeake  and  Ohio  Railway  Company) 
and  good  cause  appearing  therefor: 

It  is  ordered.  That:  I.C.C.  Order  No. 
17  be,  and  it  is  hereby,  amended  by  sub- 
stituting the  following  paragraph  <g) 
for  paragraph  (g)  thereof: 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  pjn..  January  31.  1977. 
unless  otherwise  modified,  changed,  or 
suspended. 

It  is  further  ordered.  That  this  amend- 
ment shall  become  effective  at  11:59 
p.m.,  January  18.  1977.  and  that  this 
order  shall  be  served  upon  the  Associa- 
tion of  Am'erican  RailnNuls.  Car  Service 
Division,  as  agent  of  all  railroads  sub- 
scribing to  the  car  service  and  car  liire 
agreement   imder   the   terms   of   that 


ngreen.ent.  and  upon  the  American 
Short  Line  Railroad  Assoicatlon:  and 
that  it  be  filed  with  the  Director.  Office 
of  the  Federal  Register. 

tsued  at  W.xshington,  DC  ,  January 
:T. 1977 

Interstate  Commerc  e 

Commission, 
Joel  E.  Burns. 

Agent. 

IFP.  Dw.-:t  2892  Filed  I   27-77:8:45  am| 


[.^B  55  (Sub-No  8)1 

SEABOARD  COAST  LINE  RAILROAD  CO. 

Abandonment  of  Lines 

January  18,  1977. 

The  Interstate  Commerce  Commission 
hereby  gives  notice  that  its  Section  of 
Energy  and  Environment  has  concluded 
that  the  proposed  abandonment  by  the 
Seaboard  Coast  Line  Railroad  Company 
between  Bruce  and  Portsmouth,  in  the 
cities  of  Chesapeake  and  Portsmouth. 
Va..  a  distance  of  3.88  miles,  if  approved 
by  the  Commission,  does  not  constitute 
a  major  Federal  action  significantly  af- 
fecting the  quality  of  the  human  en- 
vironment within  the  meaning  of  the 
National  Ennronmental  Policy  Act  of 
1969  (NEPAi,  42  U.S.C.  4321,  et  seq., 
and  tiiat  preparation  of  a  detailed  en- 
vironmental impact  statement  will  not 
be  required  under  section  4332(2)  (C)  of 
the  NEPA. 

It  was  concluded,  among  other  Uiings, 
that  the  environmental  impacts  of  the 
proposed  action  are  considered  insignifi- 
cant because  traffic  on  the  line  has  been 
very  low  for  3  years  and  there  is  no  pros- 
pect of  an  increase  in  demand  for  rail 
service  in  the  future.  Also,  no  land  use 
plans  of  an  economic  or  industrial  im- 
portance exist  which  would  necessitate 
the  continued  operation  of  the  line.  The 
right-of-way  has  been  determined  to  be 
suitable  for  other  transportation  and 
recreational  use  following  abandonment. 

This  conclusion  Is  contained  in  a  staff- 
prepared  environmental  threshold  as- 
sessment survey,  which  is  available  on 
request  to  the  Interstate  Commerce 
Commission,  Office  of  Proceedings, 
Washington.  D.C.  20423:  telephone  202- 
275-7011. 

Interested  persons  may  comment  on 
this  matter  by  filing  their  statements  in 
writing  with  the  Interstate  Commerce 
Commission,  Washington,  D.C,  20423.  on 
or  before  March  2,  1977. 

It  should  be  emphasized  that  the  en- 
vironmental threshold  assessment  sur- 
vey represents  an  evaluation  of  the  en- 
vironmental issues  in  the  proceeding  and 
does  not  purport  to  resolve  the  Issue  of 
whether  the  present  or  future  public 
convenience  and  necessity  permit  dis- 
continuance of  the  line  proposed  for 
abandonment.  Consequently,  comments 
on  the  environmental  study  should  be 
limited  to  discussion  of  the  presence  or 
absence  of  environmental  impacts  and 
reasonable  alternatives. 

Robert  L.  Oswald. 
Secretary. 

IPR  Doc  77-2889  Filed  1-27-77:8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Mining  Enforcement  and  Safety 
Administration 

[  30  CFR  Parts  55,  56,  57  ] 

;;CVV  AND  REVISED  HEALTH  AND  SAFETY 
STANDARDS 

Notice  of  Proposed  Rulemai<ing 

Notice  is  hereby  given  that  pursuant 
lo  the  authority  vested  in  the  Secretary 
of  the  Interior  under  section  6  of  the 
Federal  Metal  and  Nonmetallic  Mine 
Safety  Act  (30  U.S.C.  725  >  to  develc^. 
revise,  and  promulgate  health  and  safety 
standards  for  the  purpose  of  the  protec- 
tion of  life,  the  promotion  of  health  and 
safety,  and  the  prevention  of  accidents 
in  metal  and  nonmetal  mines  and  mills. 
it  is  proposed  to  amend  Parts  55,  56.  and 
57,  Subchapter  N,  Chapter  I.  Title  30, 
Code  of  Federal  Regulations  by  revising 
certain  existing  standards  and  adding 
certain  new  definitions,  deleting  or 
revising  certain  advisory  standards  and 
making  them  mandatory,  and  revising 
and  adding  new  mandatory  standards 
relating  to  ground  control;  Are  preven- 
tion and  control;  ventillation  and  radia- 
tion; loading,  hauling,  dumping;  man. 
hoisting:  travelways  and  escapeways; 
electricity;  personal  protection;  miscel- 
laneous; and  gassy  mines.  These  stand- 
ards have  been  developed  after  consul- 
tation with  the  Federal  Metal  and  Non- 
metal  Mine  Safety  Advisory  Committee 
appointed  pursuant  to  section  7  of  the 
Act  (30  U.S.C.  726  >.  In  accordance  with 
section  lOia)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  Appendix  I 
'Supp.  V  1975 1  •  thc.=;e  standards  wc'-e  ir- 
cluded  in  an  agenda  which  was  made 
available  to  the  public,  discussed  during 
an  open  meeting  of  the  Advisory  Com- 
mittee with  timely  notices  of  such  meet- 
ings published  in  the  Federal  Register. 
and  interested  persons  were  permitted 
to  attend,  appear  before,  and  file  state- 
ments with  the  Advisory  Committee. 

Each  standard  which  is  to  be  a  man- 
datory standard  is  so  designated  by  the 
word  "Mandatory"  which  apncars  at 
the  beginning  of  the  subsection  in  which 
the  standard  is  prescribed.  If  the  Federal 
Metal  and  Nonmetal  Mine  Safety  Ad- 
visory Committee  has  recommended  a 
mandatory  standard,  the  standard  is 
preceded  by  the  word  "Mandatory"  and 
the  letters  "MNMSAC"  in  this  manner 
"Mandatory.  MNMSAC. — ". 

Under  the  provisions  of  subsection  le) 
of  section  6  (30  U.S.C.  725(e))  and  in 
accordance  with  the  provisions  of  sub- 
section (d)  of  section  6  of  the  Act  (30 
U.S.C.  725(d) ) ,  any  persons  who  may  be 
adversely  affected  by  a  proposed  health 
and  safety  standard  which  is  designated 
as  a  mandatory  standard  under  subsec- 
tions (b)  and  (c)  of  section  6  of  the  Act 
(30  U.S.C.  725  (b)  and  (c)),  which  has 
not  been  recommended  as  a  mandatory 
standard  by  the  Federal  Metal  and  Non- 
metal  Mine  Safety  Advisory  Committee, 
may  file  with  the  Secretary  on  or  before 
the  last  day  of  the  period  herein  fixed 
for  the  submission  of  written  data,  views, 
or  arguments,  written  objections  stating 


PROPOSED  RULES 

the  grounds  for  such  objections  and  re- 
questing a  public  hearing  on  those  ob- 
jections subject  to  the  provisions  of  the 
Administrative  Procedure  Act  <5  U.S.C. 
556,  557 1 . 

Under  sub.section  lei  of  section  6  of 
the  Act  proposed  mandatory  standards 
which  have  been  recommended  by  the 
Fec^pral  Metal  and  Nonmetal  Mine  Safe- 
ty Advisory  Committee  are  not  subject 
to  public  hearings. 

The  Milling  Enforcement  and  Safety 
Administration  (MESA)  and  the  Oc- 
cupational Safety  and  Health  Adminis- 
tration lOSHA)  entered  into  a  Memo- 
rar.dum  of  Understanding-TTft  April  22, 
1P~4.  LO  ■  1  '  clarify  the  jurisdictional 
re.si:on.-ibility  of  each  agency  and  <2) 
provide  a  procedure  for  the  coordination 
and  adoption  of  safety  standards  which 
have  .'Significant  application  of  working 
conditions  in  mines  and  mills  subject  to 
the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Act.  The  Memorandum  of  Under- 
standing was  published  in  the  Federal 
Register  on  Friday.  July  26,  1974  (39 
FR  27382-27384) .  ■ 

In  accordance  with  the  requirements 
of  Article  Dl  ia>  and  ib)  of  the  Memo- 
randum. MESA  personnel  consulted  with 
repiiesentatives  of  OSHA  regarding  those 
OSHA  standards  promulgated  by  the 
Secretary  of  Labor  as  of  April  22,  1974, 
which  may  have  a  significant  applica- 
tion to  mines  and  mills  subject  to  the 
Federal  Metal  and  Nonmetallic  Mine 
Safety  Act,  and  are  not  covered  by  man- 
datory standards  promulgated  by  the 
Secretary  of  the  Interior  prior  to  the  ef- 
fective date  of  the  Memorandum.  After 
such  consultations  held  on  June  13  and 
October  4,  1974,  MESA  submitted  a  list 
identifying  those  OSHA  standards  that 
are  not  covered  by  mandatory  standards 
applicable  to  metal  and  nonmetal  mining 
and  milling  operations  other  than  coal 
and  lignite  mining.  Article  DKc)  pro- 
vide<  further  that  after  determining 
tliose  OSHA  standards  which  may  have 
.significant  application  to  working  condi- 
tions in  mines  and  mills  subject  to  the 
Federal  Metal  and  Nonmetallic  Mine 
Safety  Act,  the  Secretary  of  the  Interior 
woi^|kublish  in  the  Federal  Register 
'  1 1  ^l^e  standards  which  the  Secretary 
proposes  to  publish  without  change,  and 
1 2 1  those  standards  which  he  proposes  to 
adopt,  with  modification  or  revision  be- 
cause specific  conditions  associate  with 
the  metal  and  nonmetal  mining  indus- 
tries warrant  such  modification  or  revi- 
sion. The  Memorandum  also  provide.s 
that  the  Secretary  would  publish  the  text 
of  the  proposed  modified  or  revised 
standards  and  Indicates  the  reasons  for 
the  modifications  or  revisions. 

A  c(Mnparison  has  been  made  between 
the  substantive  requirements  of  each 
proposed  new  and  revised  definition  and 
mandatory  standard  with  the  corre- 
sponding OSHA  definition  and  standard. 
In  each  Instance,  the  proposed  definition 
or  msjidatory  standard  affords  at  least 
the  same  degree  of  health  and  safety 
protection  to  the  individuals  working  in 
the  metal  and  nonmetal  mining  in- 
dustries as  Its  counterpart  OSHA  defini- 
tion or  standard  affords  those  persons 


working  in  the  general  and  construction 
industries  subject  to  the  Occupational 
Safety  and  Health  Act. 

Listed  l>elow  are  the  action  numbers  of 
proposed  definitions  and  mandatory 
standards  (listed  proposals)  that  have 
corresponding  OSHA  definitions  and 
standards. 

Part  55 — 1,  2,  3,  4.  8,  9,  11.  13,  39.  40.  73. 
CS.  89.  90.  91.  92,  and  93. 

Part  56—94.  95,  96,  97.  lOJ,  102,  104, 
106.  132.  133".  166.  181.  182.  193.  184.  185, 
and  186. 

Part  57—188.  189,  191.  192,  196,  201, 
202.  204.  206.  215,  224.  225,  226.  227,  228, 
258.  291.  306,  307.  3(MJ.  309.  310.  311.  and 
?36. 

The  listed  proposals  identified  above 
include  definitions  for  the  electrical 
terms  "circuit  breaker."  "conductor," 
"insulated,"  and  "insulation,"  and,  pro- 
posed mandatory  safety  standards  con- 
cerning such  mining  activities  as  sec- 
ondary drilling  and  blasting  of  material, 
scaling  and  scaling  bars,  rock  bolt  instal- 
lation and  torquing  of  rock  bolts,  shaft 
sets,  blocking  and  wedging  of  timbers 
used  for  groimd  support  in  undergroimd 
mining  operations,  criteria  for  auto- 
matically-actuated fire  suppression  sys- 
tems on  unattended  equipment  used  in 
undergroimd  mining  operations,  and  the 
location  of  trolley  wires  and  trolley 
feeder  wires  in  imderground  gassy  mines. 
Also  covered  by  the  listed  proposals  are 
mandatory  health  standards  relating  to 
quick-drenching  facilities  for  flushing  of 
eyes  and  body,  potable  drinking  water, 
clean  and  safe  workplaces,  warning 
signs,  and  barricades  in  areas  where 
health  and  safety  hazards  exist,  re- 
ceptacles for  disposal  of  waste  food  and 
associated  matrial,  marking  and  labeling 
toxic  materials,  prohibiting  eating  and 
drinking  in  toilets  and  areas  exposed  to 
toxic  materials,  and  several  other  pro- 
posed health  standards  relating  to  radon 
daughters  and  radon  gas.  including  the 
wearing  of  approved  respirators,  con- 
ducting gamma  radiation  surveys,  and 
posting  areas  with  radon  daughters  in 
excess  of  1.0  WL  against  imauthorized 
entry  smd  designating  such  areas  by 
signs  indicating  that  respirators  must  be 
worn. 

The  text  of  the  listed  proposals  are 
like,  but  not  identical  with,  their  corre- 
sponding OSHA  definitions  and  stand- 
ards for  several  reasons.  The  main  rea- 
sons for  this  difference  in  wording  are  as 
follows : 

The  listed  pi-oposals  are  designed  pri- 
marily as  performance-oriented  stand- 
ards. They  are  directs  toward  eliminat- 
ing recognized  hazards  wherever  practi- 
cable and  neutralizing  other  hazards. 
They  provide  certain  definite  require- 
ments that  delineate  the  responsibilities 
of  the  mine  operator  to  protect  mine 
workers.  The  form  and^phUosOphy  of  the 
listed  proposals  are  different  from  that 
used  to  develop  OSHA  standards.  The 
listed  proposals  are  generally  short  and 
concise  statements  that  are  readily  "un- 
derstandable by  persons  working  in  the 
metal  and  nonmetal  mining  industries. 

With  the  exception  of  listed  proposals 
40,    133.    and    258,    relating    to    quick- 
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drenching  facilities,  and  prcHMsal  224 
concemtog  radon  daughter  ccMicentra- 
tions  in  excess  <rf  0.3  WL  In  underground 
mining  operations,  the  language  for  each 
of  the  listed  proposals  are  recommended 
to  the  Secretary  of  the  Interior  by  the 
Federal    Metal    and    Nonmetal    AOne 
Safety   Advisory   Committee.   The   Ad- 
visory Cwnmittee  members  considered 
each  definlti(xi  and  msmdatory  standard 
on  the  basis  of  recognized  hazards  in 
metal   and  nonmetal  mining  and  the 
needs  of  workers  in  the  metal  and  non- 
metal  mining  industries.  "Rius,  the  vo- 
cabulary and  wording  recommended  by 
by  the  Advisory  Committee  are  designed 
specifically    for    metal    and    nonmetal 
mining  operations  by  representatives  of 
mine  management,  mine  workers,  and 
State  agencies  charged  with  health  and 
safety  responsibilities.  The  Secretary  has 
adopted  the  language  reccHnmended  to 
him  for  the  listed  proposals  and  so  desig- 
nated them  by  the  letters  "MNMSAC" 
under  the  rulemaking  provisions  of  sec- 
tion 6  (a),  (b),  and  (c>  of  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act. 
The  requirements  in  listed  proposals 
40,  133,  and  258,  that  quick-drenching 
facilities  for  fiushing  of  the  eyes  and 
body  must  be  available  for  immediate 
emergency  use  where  injurious  corrosive 
materials  are  used  or  handled,  contain 
substantially  the  same  language  as  the 
corresponding     OSHA     provision.     The 
wording  of  the  OSHA  standard  has  been 
reorganized  and  restated  to  provide  more 
concise  standards.   Listed  proposal  224 
applies  to  undergroimd  operations  of  un- 
derground mines  where  radon  daughter 
concentrations  in  excess  of  0.3  WL  are 
found  in  active  workings.  This  proposal, 
in    effect,    upgrades    and    expands    the 
corresponding  OSHA  standard  to  pro- 
vide protection  equivalent  to  or  more 
protection  than  the  OSHA  provision  by 
requiring  that  radon  daughter  sampling 
equipment  and  a  competent  persim  to 
make  radon  daughter  measurements  are 
available  on  each  shift,  that  alpha  de- 
tectors be  calibrated  prior  to  initial  use 
and  thereafter  at  intervals  not  to  exceed 
six  months,  and  that  the  most  recent 
calibration  record  for  each  instrument  is 
to  be  kept  with  the  instrument  and  avail- 
able for  inspecticMi.  Also,  the  procedure 
for  sampling  and  calibrating  the  sam- 
pling equipment  must  be  in  accordance 
with  section  14  of  American  National 
Standards  Institute  (ANSI)  N-13.8-1973. 
Interested  persons  may  submit,  on  or 
before   March    14,    1977,    written   data, 
views,  argiunents,  and  objections  includ- 
ing a  request  for  public  hearing  on  those 
proposed     mandatory     standards     not 
recommended  by  the  Federal  Metal  and 
Norunetallic  Mine  Safety  Advisory  Com- 
mittee, to  the  Administrator,  Mining  En- 
forcement  and   Safety   Administration, 
Department  of  the  Interior,  Room  618, 
Ballston  Tower  No.  3,  4015  Wilson  Boule- 
vard. Arlington,  Virginia  22203. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Parts  55,  56,  and  57 
of  Subchapter  N,  Chapter  I,  Title  30, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

•nie  Deptirtment  of  the  Interior  has 
determined  that  this  document  does  not 


contain  a  major  proposal  requlrlnc  pr^>- 
aratlon  of  an  Inflation  Impact  Statement 
under  Ezecutiye  Order  11821  and  OMB 
Circular  A-107. 


E>ated:  January  19, 1977. 

RAYVOifB  A.  Peck.  Jr., 
Deputy  Assistant  Secretary 

of  the  Interior. 

PART  55— HEALTH  AND  SAFETY  STAND- 
ARDS—METAL AND  NONMETALLIC 
OPEN  PIT  MINES 


§  35.2      [Aiiienciedl 

A.  Section  55.2  "Definitions"  is  pro- 
posed to  be  amended  as  follow.*:; 

1.  It  is  proposed  to  add  a  definition  of 
"Circuit  breaker'  as  follows;  Circuit 
breaker.  MNMSAC. — "Circuit  breaker" 
means  a  device  designed  to  open  and 
close  a  circuit  by  nonautomatic  means 
and  to  open  the  circuit  automatically  on 
a  predetermined  overcurrent  setting 
without  injurj-  to  itself  .^hen  properly 
applied  within  its  rating. 

2.  It  is  proposed  to  add  a  definition  of 
"Conductor"  as  follows:  Conductor. 
MNMSAC. — "Conductor"  means  a  ma- 
terial, usually  in  the  form  of  a  wire,  cable, 
or  bus  bar.  capable  of  carrying  an  elec- 
tric current. 

3.  It  is  proposed  to  add  a  definition  of 
"Insulated"  as  follows:  Insulated.  MNM 
SAC. — "Insulated"  means  separated  from 
other  conducting  surfaces  by  a  dielectric 
substance  permanently  offering  a  high 
resistance  to  the  passage  of  current  and 
to  disruptive  discharge  through  the  sub- 
stance. When  any  substance  is  said  to 
be  insulated,  it  is  understood  to  be  in- 
sulated in  suitable  manner  for  the  con- 
ditions to  which  it  is  subjected.  Other- 
wise, it  is,  within  the  purpose  of  this 
definition,  uninsulated.  Insulating  cover- 
ing is  one  means  for  making  the  conduc- 
tor insulated. 

4.  It  is  proposed  to  add  a  definition  of 
"Insulation"  as  follows:  Insulation.  MN 
MSAC. — "Insulation"  means  a  dielectric 
substance  offering  a  high  resistance  to 
the  passage  of  current  and  to  disruptive 
discharge  through  the  substance. 

5.  It  is  proposed  to  add  a  definition  of 
"Overcurrent"  as  follows:  Overcurrent. 
MNMSAC. — "Overciurent '  means  an 
abnormal  current  that  is  greater  than 
the  full  load  value  of  the  circuit. 

6.  It  is  proposed  to  add  a  definition  of 
"Overload"  as  follows:  Overload.  MNM 
SAC. — "Overload"  means  that  current 
which  will  cause  an  excessive  or  danger- 
ous temperature  in  the  conductor  or  con- 
ductor insulation. 

7.  It  is  proposed  to  add  a  definition  of 
"Short  circuit"  as  follows:  Short  circuit. 
MNMSAC. — "Short  circuit"  means  an 
abnormal  connection  of  relatively  low 
resistance,  whether  made  accidentally  or 
intentionally,  between  two  points  of  dif- 
ferent potential  in  a  cu-cuit. 

§35.3       [.4mrnHedl 

B.  Section  55.3  "Ground  control"  is 
proposed  to  be  amended  as  follows: 

8.  It  is  proposed  to  revise  and  renum- 
ber advisory  standard  55.3-11  and  make 
it  mandator>-  as  follows : 


68.»-M  McMdatory.  UNMSAC— Material, 
otbflr  th«n  hanging  matarUl,  to  be  bnAea  by 
woondary  drlUlng  and  blasting,  or  by  any 
other  method  shaU  be  posltlcmed  or  blocked 
to  prevent  hazardous  movement  before  per- 
sona commence  breaking  operations.  Persooa 
who  perform  thoee  operations  shaU  work 
from  a  location  where.  If  movement  of  mate- 
rial occurs,  those  persons  wlU  not  be  endan- 
^red. 

9.  It  is  proposed  to  add  a  new  manda- 
tory standard  55Ta-51  as  follows: 

55.3-51  Mandatory.  MMMSAC. — A  scaling 
bar  of  sufficient  length  to  place  the  user  out 
of  danger  of  falling  material  shall  be  pro- 
vided at  each  working  place,  where  manual 
scaling  may  be  required.  The  scaling  bar 
sluJl  be  blunt  on  one  end.  Picks  or  other 
short  tools  shall  not  l>e  used  for  scaling  when 
their  use  plEkces  the  user  In  danger  of  falling 
material. 

10.  It  is  proposed  to  add  a  new  manda- 
tory standard  55.3-52  as  follows: 

55.3-52  Mandatory. — When  rock  bolting 
Is  a  part  of  the  mining  cycle,  rock  bolts  shaU 
be  Installed  as  soon  as  possible  after  an  area 
is  exposed.  Blasting  shall  be  scheduled  so 
that  a  minimal  time  will  elapse  between 
exposure  of  ground  by  blasting  and  installa- 
tion of  bolts. 

11.  It  is  proposed  to  add  a  new  manda- 
tory standard  55.3-53  as  follows: 

55.3-53  Mandatory.  MNMSAC.— Rock-bolt 
Installation  requiring  torquing  shall  be 
torqued  to  a  value  within  the  range  deter - 
nilned  from  information  of  tests  in  the  strat* 
In  which  the  rock  bolt  assembly  is  used.  In 
no  case  shaU  installation  torques  cause  bolt 
tensions  that  would  exceed  the  yield  point  or 
anchorage  capacity  of  the  rock  bolt  assembly 
being  used. 

12.  It  is  proposed  to  add  a  new  manda- 
ton>-  standard  55.3-54  as  follows: 

55.3-54  Mandatory.  MNMSAC  —  When 
rock  bolts  are  used  as  a  means  of  ground 
support,  anchorage  pull-test  procedures  shall 
be  established  and  tests  shall  be  conducted 
to  determine  anchorage  capacity  of  rock-bolt 
Installations.  Test  results  shall  be  set  forth 
in  writing  and  made  available  to  the  Secre- 
tary or  his  duly  authorized  representative. 

13.  It  is  proposed  to  sidd  a  new  man- 
datory standard  55.3-55  as  follows: 

55  3-55  Mandatory.  KfNMSAC. — In  Install- 
ing point -anchor  rock  bolts:  (a)  A  torque 
test  shall  l>e  conducted  on  at  least  every 
fourth  installed  bolt. 

(b)  Torque  testing  shall  be  conducted  im- 
mediately after  bolt  installation. 

(c)  If  the  recommended  torque  has  not 
been  achieved,  the  equipment  used  to  install 
the  bolt  shall  be  adjusted  and  the  ne.vt  bolt 
installed  shall  then  be  tested. 

(d)  If  the  recommended  torque  has  not 
been  achieved  on  the  majority  of  bolts  in- 
stalled in  a  working  place  through  equipment 
adjustment,  supplemental  support  such  as 
longer  roof  bolts  with  adequate  anchorage, 
steel  or  w^ood  sets,  or  cribs  shall  be  Installed. 

14.  It  is  proposed  to  add  a  new  man- 
datory standard  55.3-57  as  follows: 

55.3-56  Mandatory.  MNMSAC. — ^Rock  bdk 
hole  drill  bits  shaU  be  easDy  Identifiable  bf 
sight  or  feel  and  diameters  shall  be  wlflila 
a  tolerance  of  ±0.030-lnchee  o<  the  manth* 
facturer's  recommended  hole  diameter  for 
the  anchor  used. 

15.  It  Is  proposed  to  add  a  new  maa- 

datorj-  standard  55.3-57  as  follows: 
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Gfi.3-57  Mandatory.  MNIiISAC.— Waabers  U 
used  In  rock-bolt  assemblies  to  reduce  fxle- 
Uon  between  the  bolt  bead  and  the  beazlng 
plate  shall:  (a)  Have  hardness  In  the  range 
of  3S-45  HRC  (Hardness  Rockwell  C  Scale). 

I  b )  Conform  to  the  a^ape  of  the  bolt  head 
snfl  bearing  plate.        ^ 

<  c  I  Have  BXifHclent  strength  to  withstand 
ioiids  up  to  the  yield  point  of  the  rock  bolt. 

16.  It  is  proposed  to  add  a  new  man- 
datory standard  55.3-58  as  follows: 

55  3  j8  Mandatory. — Alignment  compen- 
sating Uevice.s  shall  be  placed  between  the 
bolt  head  and  the  bearing  plate  where  the 
angle  between  the  bolt  axis  and  the  normal 
to  (perpendicular)  the  bearing  plate  suriace 
i.s  moie  than  5  det;rees. 

§  33.«>       I  Ainendril ) 

C.  Section  55.9  Loading,  hauling. 
dumping"  i.s  proposed  to  be  amended  as 
follows : 

17.  It  is  proposed  to  revoke  advisory 
standard  55.9-18.  MNMSAC. 

18.  It  Is  proposed  to  revise  advisory 
standard  55.9-35  and  make  it  mandatory 
as  follows : 

55.9-35  Mandatory.  MNMSAC.  —  Move- 
ments of  two  or  more  pieces  of  rail  equip- 
ment operating  independently  on  the  same 
track  shall  be  suitably  controlled  {or  safe 
operation. 

19.  It  is  proposed  to  revise  advisory 
standard  55.9-46  and  make  it  mandatory 
as  follows : 

55.9-46  Mandatory  MNMSAC— Backpol- 
ing  of  trolleys  shall  be  avoided  wherever 
poBslble:  but  when  necessary,  backpoUng 
shall  be  done  only  at  slow  speed.s. 

20.  It  is  proposed  to  revise  advisory 
standard  55.9-56  and  make  it  mandatory 
as  follows: 

56.9-56  Mandatory.  MNMSAC.  —  Where 
necessary,  bumper  blocks  or  the  equivalent 
■ball  be  provided  at  all  track  dead-ends. 

21.  It  is  proposed  to  revise  advisory 
standard  55.&-S7  and  make  it  mandatory 
as  follows : 

66.9-67  Mandatory.  MNMSAC — Grizzlies. 
grates,  and  other  stationary  sizing  devices 
■ball  be  anchored  securely. 

22.  It  is  proposed  to  add  a  new  man- 
dafavy  standard  55.9-72  as  follows: 

65.0-72  Mandatory.  MNMSAC. — Persons 
■ttraopUng  to  free  hangups  shall  be  experl- 
floaced  persons  who  understand  the  hazards 
invcAf  ta. 

23.  It  is  proposed  to  add  a  new  manda- 
tory standard  55.&-73  as  foUows: 

56.9-73  Mandatory.  MmtlSAC.— Defective 
equipment,  removed  from  service  as  unsafe 
to  operate,  ahall  be  tagged  to  prohibit  fur- 
ther use  untU  repairs  are  completed. 

S  55.12      [.Amended] 

D.  Section  55.12  "Electricity"  is  pro- 
posed to  be  amended  as  foUows: 

24.  It  is  proposed  to  revise  mandatory 
standard  55.12-1  as  follows: 

66.12-1  Mandatory. — Electrical  clrculta 
and  •qulpmant  abaU  be  protected  against 
oveclQMla  and  abort  clrculta  by  automatic - 
trip  circuit  breakera  or  fuaas.  Such  circuit 
braakan  or  fuaM  sball  be  capable  of  Inter- 
rupting oTerloada  and  short  clrculta  vltbout 
damage  to  the  circuit  or  equipment.  Over- 
load protactlve  tfevloes  abaU  open  all   un- 


grounded oonductoiE  of  the  circuit  whenever 
any  one  oomdtictor  becomes  overloaded. 
Tbennai  devices  used  to  protect  the  equip- 
ment and  drctilts  against  overloads  shall  be 
backed  up  by  short  circuit  protection. 

25.  It  is  propsed  to  revise  mandatory 
standard  55.12-3  as  follows: 

55.12-3  Mandatory. — Individual  overload 
and  short-circuit  protection  shall  be  pro- 
vided for  the  trailing  cables  of  mobile  equip- 
ment. 

26.  It  Ls  proposed  to  revise  mandatorj- 
standard  55.12-5  as  follows: 

55.12  5  Mandatory.  MKMS.A.C. -^Mobile 
eqii:pn-.cnt  shall  not  run  over  power  con- 
ductors, nor  shall  loads  be  dragged  over 
powier  coudurtoi-s.  unless  the  conductorB 
ire  properly  bridged  or  protected. 

27.  It  is  proposed  to  revise  advisory 
standard  55.12-6  and  make  it  mandatory 
as  follows: 

55.12-6  Mandatory.  MNIJSAC— Distrlbu- 
tion  boxes  shall  be  provided  with  a  discon- 
necting device  for  each  branch  circuit.  Suet 
disconnecting  devices  shall  be  equipped  or 
designed  In  such  a  manner  that  It  can  be 
determined  by  visual  observation  that  the 
circuit  is  deenergized  when  such  devices  are 
open,  and  shall  be  labeled  to  show  which 
univ-,  they  control. 

28.  It  is  proposed  to  re^^e  advisory 
standard  55.12-8  and  make  it  mandatory 
as  follows: 

58.12-8  Mandatory.  MNMSAC— Power 
wires  and  cables  shall  be  Insulated  ade- 
quately where  they  pass  Into  or  out  of  elec- 
trical compartments.  Cables  shall  enter 
met»l  frames  of  motors,  splice  boxes,  and 
electrical  oompartments  only  through  proper 
fittings.  When  insulated  wires,  other  than 
cables,  pass  through  metal  frames,  the  holee 
shall  be  substantially  bushed  with  Insulated 
bushings. 

29.  It  is  proposed  to  revise  advisory 
standard  55.12-10  and  make  it  manda« 
tory  as  follows: 

55.12-10     Mandatory.  MNMSAC. — Tele- 

phojne  and  low-potential  signal  wire  shall  be 
proiect«d,  by  isolation  or  additional  Insula* 
tlon.  from  contacHng  energized  power  con- 
ductors or  any  other  power  source. 

30.  It  is  proposed  to  revise  mandatory 
standard  55.12-11  as  foUows: 

S*. 12-11  Mandatory.  MNMSAC— High- 
potential  electrical  conductors  abaU  be  cov 
ered,  Insulated,  or  placed  to  prevent  con- 
tact with  low  potential  conductors. 

31.  It  is  proposed  to  revise  advisory 
standard  55.12-12  and  make  It  manda- 
tory as  foUows: 

55.12-13  Mandatory.  MNMSAC— The  po- 
tential on  bare  signal  wires  accessible  to 
contact  by  persons  shall  not  exceed  40  volts. 

32.  It  is  proposed  to  revise  advisory 
standard  55.12-13  and  make  It  manda- 
tory as  foUows: 

56.12-18  Mandatory.  MNMSAC— Perma- 
nenit  spUoee  and  repairs  made  In  power 
cables,  including  the  ground  conductor 
where  provided.  Shall  be:  (a)  MechanlcaUy 
strong  with  electrical  conductivity  as  near 
as  possible  to  that  of  the  original, 

(b)  Insulated  to  a  degree  at  least  equal 
to  that  of  the  original,  and  sealed  to  ex- 
clude molature,  and 

(c)  Provided  with  damage  protection  as 
near  as  possible  to  that  of  the  original.  In- 
cluding good  bonding  to  the  outer  Jacket. 


33.  It  is  proposed  to  revise  mandatory 
standard  55.12-14  as  foUows: 

55.12-14  Mandatory.  MNMSAC— Power 
cables  energized  to  potentials  In  excess  of 
150  volts,  phase-to-ground,  shall  not  be 
moved  with  equipment  unless  sleds  or 
slings.  Insulated  from  such  equipment,  are 
used.  When  such  energized  cables  are  moved 
manually,  insulated  hooks,  tongs,  ropes,  or 
slings  shall  be  used  unless  suitable  protec- 
tion for  persons  is  provided  by  other  means 
This  does  not  prohibit  pulling  or  dragging 
of  cable  by  the  equipment  It  powers  when 
the  cable  is  physically  attached  to  the  equip- 
ment by  svUtable  mechanical  devices,  and 
the  cable  is  insulated  from  the  equipment  in 
conformance  with  other  standards  in  this 
Part. 

34.  It  is  proposed  to  revise  mandatory 
standard  55J2-16  as  foUows: 

55.12-16  Mandatory.  MNMSAC. — Electri- 
cal equipment  shall  be  deenergized  before 
work  is  done  on  such  equipment.  Power 
switches  shall  be  locked  out  or  other  meas- 
xires  taken  which  shall  prevent  the  equip- 
ment from  being  energized  without  the 
knowledge  of  the  individuals  working  on  it. 
Suitable  warning  notices  shall  be  posted  at 
the  power  switch  and  signed  by  the  individ- 
uals who  are  to  do  the  work.  Such  locks  or 
preventive  devices  shall  be  removed  only  by 
the  persons  who  installed  them  or  by  au- 
thorized personnel. 

35.  It  is  proposed  to  revise  mandatory 
standard  55.12-28  as  follows: 

55.12-18  Wandotory.  MNMSAC. — Continu- 
ity and  resistance  of  grounding  systems  shall 
be  tested  inmiedlately  after  installation,  re- 
pair, and  modification;  and  annually  there- 
after. A  record  of  the  most  recent  tests 
shall   he  made  available  to  the  Secretary. 

36.  It  is  proposed  to  revise  advisory 
standard  55.12-34  and  make  it  manda- 
toi-y  as  follows: 

55.12-34  Mandatory.  MNMSAC. — Portable 
extension  lights,  and  other  lights  that  by 
their  location  present  a  shock  or  bum  hazard, 
shall  be  guarded. 

37.  It  is  proposed  to  revise  advisory 
standard  55.12-42  and  make  it  manda- 
tory as  foUows: 

56.12-42  IfaTtdafory.  MNMSAC— Both 
rails  ahall  be  bonded  or  welded  at  every  Joint 
and  rails  shall  be  crossbonded  at  least  every 
200  feet  if  the  track  serves  as  the  rettirn 
trolley  circuit.  When  ralla  «re  moved,  re- 
placed, or  broken  bonds  are  discovered,  they 
ahall  be  rebonded  within  three  working 
shifts. 

38.  It  is  pix>posed  to  revoke  advisory 
standard  55.12-70,  and  to  revise  advisory 
standard  55.12-69  and  make  It  manda- 
tory as  foUows: 

56.12-69  Mandatory.  MNMSAC. — ^Each  un- 
grounded power  conductor  or  telephone  wire 
directly  exposed  to  Ughtnlng  that  leads  tm- 
derground  sOiall  be  equipped  wttb  suitable 
lightning  arrestors  of  apim>Ted  type  within 
100  feet  of  the  point  where  ttie  etaxniH  enters 
the  mine.  Lightning  arrestors  aball  be  con- 
nected to  a  low  resistance  grouxKUng  nkedium 
on  the  surface  and  ahall  be  separated  from 
neutral  grounds  by  a  distance  of  not  less 
than  26  feet. 

§  55.15      [Amended] 

E.  Section  55.15  "Personal  protection" 
is  proposed  to  be  amended  as  fellows. 
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39.  It  Is  proposed  to  revise  advisory 
standard  55.15-6  and  make  It  mandatory 
as  foUows: 

55.15-«  Mandatory.  MNMSAC.  —  Special 
protective  eqtilpment  and  elottdng  abaU  b* 
provided,  maintained  in  a  sanitary  and  relia- 
ble condition  and  used  whenever  (1)  haEards 
of  process  or  environment,  (2)  chemical  haz- 
ards. (3)  radiological  hazards,  or  (4)  mechan- 
ical irritants  are  encountered  in  a  manner 
cf4>abl«  of  causing  injury  or  impairment. 

40.  It  Is  proposed  to  add  a  new  manda- 
toiT  standard  55.15-14  as  foUows. 

55.16-14  Mandatory. — Qulck-dxenching  fa- 
cilities for  flushing  of  the  eyes  and  body  shall 
be  provided  for  immediate  emergency  use 
within  the  woi*  area  at  operations  where 
Injurious  corrosive  materials  are  used  or 
handled. 


§^55.19       [.\nM-nded] 

F.  Section  55.19  "Man  hoisting'  ib  pro- 
posed to  be  amended  as  f<dk>ws: 

41.  It  is  iffoposed  to  revise  mandatory 
standard  55.19-7  as  foUows: 

66.19-7  Mandatory. — ^AU  boist«  shall  be 
providied  with  devices  to  prevent  overtravel. 
Hoists  for  shafts  exceeding  100  feet  In  deftth 
also  aliall  l»e  provided  with  ovei  speed  devices. 

(a)  Tbe  overtravrt  derlcee  shall:  (1)  Be 
dli«ctiy  activated  by  tbe  conveyance  travel. 
«■  ba  dlMCtly  dilvea  from  tbe  hoist  drum  and 
syndbionlzed  with  the  movement  of  the 
oonveyance; 

(2)  When  activated,  cause  tbe  hoist  drum 
or  traction  wheel  brakes  to  bring  the  con- 
veyance to  a  safe  stop:  and 

(3)  Be  provided  with  back-out  switches. 

(b)  The  overspeed  devleee  shall:  (1)  Be 
directly  driven  from  the  hoist  drum; 

(S)  When  activated,  cause  the  hoist  drum 
er  tnKtton  wheel  brakes  to  brlog  tbe  con- 
veyance to  a  safe  stop; 

(8)  Activate  tbe  control  at  a  setting  not 
to  exceed  the  rated  man-bolsting  q>eed  by 
Boore  than  16  percent;  and., 

(4)  ASenlter  effectlvMy  the  speed  of  the 
eoanrayaaee  at  any  point  of  Ite  travel  ao-  that 
aaf»  tmvel  and  safe  stops  can  be  effected. 

42.  It  la  proposed  to  revised  advisory 
standard  55.19-8  and  make  it  mandatory 
asfoUowa: 

65.19-8  Mandatory.  MNMSAC. — Where 
ereep  or  slip  may  alter  the  effective  position 
ot  aaCety  devices,  friction  hoists  sbaU  be 
equipped  with  synchronizing  mechanisms 
that  recalibrate  the  overtravel  devices  and 
position  Indicators. 

43.  It  is  proposed  to  revise  advisory 
staadanl  S5.19-11  and  make  it  manda- 
tory aa  follows: 

66.19-11  Mandatory.  MNMAC. — ^Flanges 
on  drums  shall  extend  radially  a  minimum 
of  4  Inches  or  three  rope  dlamet«^  beyond 
the  last  wrap,  whichever  Is  the  lesser. 

44.  It  Is  proposed  to  revise  advisory 
standard  55.19-12  and  make  it  manda- 
tory as  foUows: 

t&.ia-12  Mandatory.  —  Where  grooved 
drums  are  used,  the  grooves  shall  be  of  tbe 
pzx^w  size  and  pitch  for  tbe  r<^>es  used. 
When  Qew  rope  Is  Installed,  the  grooves  of 
grooved  drums  shall  be  "^^^>'»"*^  as  needed 
to  assure  tbe  size  and  pitch  rec<»nmended  by 
tiM  manufacturer  for  the  new  rope. 

45.  It  Is  proposed  to  add  a  new  manda- 
tory standard  55.1&-14  as  foUows: 

66.19-14    Mandatory.     lOOiaJlC.— In     a 

friction   hoist   Installation,    tapered    guides 


or  otbar  approved  devices  shall  be  installed 
above  and  bdew  the  limits  of  regular  travel 
of  the  oonveyance  and  arranged  to  prevent 
overtravel  in  the  event  of  failtire  of  other 
devices. 

46.  It  is  proposed  to  add  a  new  manda- 
tory standard  55.19-15  as  foUows ; 

55.19-15  irandatory.  —  Hooks,  shackles, 
and  other  attachments  that  are  used  to  con- 
nect a  conveyance  to  the  hoist  rope  shall  be 
individually  approved  for  strength  as  ex- 
ceeding rated  breaking  strength  of  tbe  rope 
to  which  the  hook,  shackle,  or  other  attach- 
ment is  connected  by  a  factor  of  at  least  10 
percent.  Hooks,  shackles,  and  ovlier  attach- 
ments that  have  been  modified  or  repaired 
shall  be  reapproved  before  retiuTiing  to  serv- 
ice. Proof  of  such  approval  for  each  hook, 
shackle,  and  other  attachments  in  u.se  shall 
be  available  for  inspection  by  the  Secretary 
or  his  duly  authorized  representative 

47.  It  is  proposed  to  add  a  new  manda- 
tory standard  55.19-16  as  foUows: 

55.19-16  Mandatory. — All  cages  and  skips 
used  for  lowering  or  raising  of  persons  in  a 
mine   shall    comply    with    the    following: 

(a)  When  a  bonnet  Is  required,  tbe  bon- 
net Bban  be  made  of  not  less  than  three- 
sixteenths  (^^)  inch  steel  plate  or  of  a  non- 
combustible     material     having     equivalent 

( b)  The  cage  or  skip  shall  be  provided  with 
not  less  than  one-eighth  (^)  Inch  sheet 
Iron  or  steel  side  casing  or  a  nonoombustl- 
ble  material  having  equivalent  strength. 

( 1 )  llie  side  casing  shall  extend  to  a  height 
of  not  less  than  five  feet  from  the  floor. 

(2)  Ttie  side  casing  shall  have  no  open- 
ings through  which  a  three-eighths  (^) 
inch  diameter  rod  will  pass,  excepting  those 
openings   that   are   necessary    for   signaling. 

(c)  The  cage  aball  be  equipped  with  a 
door,  or  doora.  made  of  steel  or  other  suita- 
ble noncombustible  material  that  extends 
to  a  height  of  not  less  than  five  feet  above 
the  floor. 

(1)  All  doors  shall  have  no  openings 
through  which  a  three -eighths  (*%)  Inch 
diameter  rod  will  paas,  exeeptlsg  those  open- 
ings neeeaaary  toe  slf^allng,  and  tttey  shall 
have  a  maximum  clearance  of  two  inches 
from  the  floM'. 

(3)  All  doors  Aall  be  arranged  so  that 
the  doors  cannot  be  <^>eTied  outwai?!  from 
the  cage. 

(3)  All  doors  shaU  be  fitted  with  latches 
that  will  prevent  accidental  opening  of  a 
door. 

(d)  The  bottom  structural  members  and 
floor  shall  be  euiatructed  of  steel  or  non- 
combuatible  material  of  sufflrlent  strength 
to  suiq>ort  the  conveyance  with  maTlmum 
load  at  maximum  emergency  acceleration 
or  deceleration. 

(e)  The  conveyance  shall  be  provided  with 
an  escape  hatch  in  the  top  and/'or  an  escape 
hatch  in  the  side  of  tbe  oonveyance  nearest 
the  manway.  Bonnets  having  a.  hinged  mov- 
able section  weighing  no  moie  than  160 
pounds  may  be  considered  as  having  escape 
batches. 

<f)  Cages  or  skips  sxispended  by  a  single 
hoisting  rope  shall  be  provided  with  safe- 
ty catches.  Tliea*  safety  catches  sbaU: 

(1)  Be  of  sufficient  strength  to  safely  atop 
and  hold  the  conveyance  with  its  maximum 
passenger  load  at  any  point  in  the  shaft  from 
the  maximum  man  botstlng  speed.  Tbe  de- 
celeration rate  shall  not  exceed  3  times  the 
acceleration  due  to  gravity  iSg's) . 

(2)  Be  perfonnanoe  tested  before  tbe  con- 
veyance is  used  to  hoist  men. 

(3)  Be  visually  Inspected  by  a  competent 
peiHon  each  dUft  before  tbe  conveyance  Is 
uMd.  The  conveyaace  diaU  ba  tested  en 
chairs  or  blocked  at  least  once  every  aevea 
operating  days  to  test  mechanical  linkage. 


48.  It  is  proix>i<d  to  add  a  new  manda- 
tory standard  55.19-17  as  foUows: 

66.19-17  Jfandatory.  MNIISAC— Ea<ch 
electric  hoist  shall  be  equ^iped  wttb  a  man- 
ually-operable switch  that  wUl  initiate  emer- 
gency braking  action  to  bring  the  conveyance 
and  the  counterbalance  safely  to  rest.  This 
switch  shall  be  located  within  reach  of  the 
hoistman  in  ca.<se  the  manual  ronrroW  <..;  ;r;e 
hoist  fail. 

49.  It  is  proposed  to  add  a  new  manda- 
tory standard  55.19-18  as  foUows: 

55.19-18  Mandatory.  MNMSAC — .An  over- 
travel  by-pa&s  switch  shall  he  Instaiied  o:, 
hoists,  where  necewary,  that  will  allow  the 
conveyance  to  travel  through  the  overtravel 
position  when  the  switch  Is  held  in  the  closed 
position  by  the  hoistman.  The  overtravel  by- 
pass switch  ahall  return  automatically  to  the 
open  poaition  when  released  by  the  hoi.-!tnukn 

50.  It  is  proposed  to  revoke  advisory 
standard  55.19-27  MNMSAC. 

51.  It  is  proposed  to  revise  advisory 
standard  55.19-36  and  make  it  manda- 
tory as  f  oUo«'s : 

56.19-3«  .Vandarory  — Headframes  shall  be 
hlgb  enough  to  inrovlde  eleanoioe  for  over- 
travel  and  safe  stopping  of  the  eonveyances 
This  <dearance  shall  be  not  less  than  16  feet 
from  the  bottom  of  tbe  sbeavee  or  druni  and 
the  oppennost  part  of  the  bluest  rope  con- 
nection of  the  conveyance  wban  tbe  convey- 
ance Is  at  its  uppermost  man-landing. 

52.  It  is  proposed  to  revise  adAi^ory 
standard  55.19-37  and  make  it  manda- 
tory as  follows : 

56.19-37  Mandatory. — Fleet  angles  shall 
not  be  greater  than  I14  degrees,  neet  angles 
ShaU  be  not  less  than  Va  degree  unless  a  rope 
guiding  device  Is  used. 

53.  It  Is  proposed  to  revise  advisory 
standard  55.19-39  and  make  It  manda- 
tory as  foUows : 

56.19-39  Mandatory. — MUi>mum  diam- 
eters of  head  sbcaves  and  bolit  drums  shall 
conform  to  the  following  specifications: 

Diameter  o! 

-Mhxaves 

and  drum 

times  rope 

Rope  construction  diamrter 

6x7  Classification 72 

6x17   Seale 56 

6x19    Seale 51 

6  X  21  Filler  wire 45 

•  xasnuerwlre .-         41 

6X31    38 

6X37 33 

6x25  type  B,  flattened  strand 46 

6  x  27  type  H,  flattened  strand 45 

6  X  30  type  O,  flattened  strand 45 

8x29    Seale ---         36 

8  X  19  Warrington 31 

18X7    51 

Drum  and' sheave  dlamettfs  ahall  comply 
with  the  rope  manufaeturer'a  locommenda- 
tlona  for  man  holatlng  applications  when 
ropes  ot  other  coostructlona  are  used. 

54.  It  is  proposed  to  revise  advisory 
standard  55.19-40  and  make  it  manda- 
tory as  follows: 

86.19-40  Mmndatory.  KMlifiAC.— «Md. 
Idler,  ksiuckle,  and  curve  sheaves  aball  bav* 
grooves  of  proper  contour  for  Xbe  apocUlc  rope 


55.  It  Is  i»XH>OBed  to  revise  mandatory 
standard  55  1^-50  as  foUows: 
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56.19-50  Mandatory.  MNMSAC— Buckets 
used  to  hoist  persona  during  vertical  shaft 
sinking  operations  shall : 

(a)  Be  securely  attached  to  a  crosshead 
when  traveling  in  either  direction  between 
the  lower  and  upper  crosshead  parking  loca- 
tions; 

(b)  Have  overhead  protection  when  the 
shaft  depth  exceeds  50  feet; 

(c)  Have  sufficient  depth  or  a  suitably  de- 
signed platform  to  transport  persons  safely 
in  a  standing  position; 

(di  Have  devices  to  prevent  accidental 
dumping  where  the  bucket  Is  supported  by  a 
bail  attached  to  Its  lower  half. 

■   56.  It  is  proposed  to  revise  mandatory 
standard  55.19-54  as  follows. 

55.19-54  Maiidatory.  MNMSAC— Where 
rope  guides  are  lused  in  shafts  other  than  iu 
shaft  sinking  operations,  the  rope  guides 
shall  be  of  a  type  of  lock  coll  construction. 

57.  Jt  is  proposed  to  revi.';e  advisory 
standard  55.19-56  and  make  it  manda- 
tory as  follows : 

55.19-56  Mandatory.  MNMSAC — When 
automatic  hoisting  is  used,  a  competent  oper- 
ator of  the  hoist  shall  be  readily  available  at 
or  near  the  hoisting  device  while  any  person 
Is  underground. 

58.  It  is  proposed  to  revise  advisory 
standard  55.19-57  and  make  it  manda- 
tory as  follows  : 

55.19-57  Mandatory.  MNMS.^C. — No  per- 
son shall  operate  a  hoist  unless  within  the 
preceeding  12  months  he  has  had  a  medical 
examination  by  a  qualified,  licensed  physi- 
cian who  shall  certify  his  fitness  to  perform 
this  duty.  Such  certification  shall  be  avail- 
able at  the  mine. 

59.  It  is  proposed  to  revoke  advisory 
standard  55.19-60.  MNMSAC. 

60.  It  is  proposed  to  revise  advisory 
standard  55.19-61  and  make  it  manda- 
tory as  follows : 

55.19-«1  Mandatory.  MNMSAC  —Tlie  safe 
speed  for  hoisting  men  shall  be  determined 
for  each  shaft,  and  this  speed  shall  not  be 
exceeded.  Men  shall  not  be  hoisted  at  a  speed 
faster  than  2.500  feet  per  minute  except  in 
an  emergency. 

61.  It  is  proposed  to  revise  advisory 
standard  55.19-62  and  make  it  manda- 
tory as  follows : 

55.19-62  Mandatory.  MNMSAC. — Maxi- 
mum normal  operating  acceleration  and  de- 
celeration shall  not  exceed  6  feet  per  second 
per  second.  During  emergency  braking,  the 
deceleration  shall  not  exceed  16  feet  per  sec- 
ond per  second. 

62.  It  is  proposed  to  revise  advisory 
standard  55.19-66  and  make  it  manda- 
tory as  follows: 

55.19-66  Mandatory.  MNMSAC. — In  shafts 
inclined  over  45  degrees,  management  shall 
determine  and  post  in  the  conveyance  or  at 
each  shaft  station  the  maximum  number  of 
persons  permitted  to  ride  In  a  hoisting  con- 
veyance at  any  one  time.  Each  person  shall 
be  provided  a  minimum  of  1 .5  square  feet  of 
floor  space. 

63.  It  is  proposed  to  revise  advisory 
standard  55.19-67  and  make  it  manda- 
tory as  follows: 

55.19-«7  Afandafory.— During  shift  changes. 
an  authorized  i>erson  shall  be  in  charge  of 
each  man  trip. 


64.  It  is  proposed  to  revise  advisory 
standard  55.19-68  and  make  it  manda- 
tory as  follows: 

55wl9-68     Mandatory.  MNMSAC— Men 

shall  enter,  ride,  and  leave  conveyances  in 
an  orderly  manner. 

65.  It  is  proposed  to  revise  advisory 
standard  55.19-72  and  make  it  manda- 
tory as  follows : 

55.19-72  Mandatory. — When  combina- 
tions of  cages  and  skips  are  used  in  the  same 
compartment,  the  Skips  shall  be  empty  while 
men  are  being  transjlorted. 

66.  It  is  proposed  to  revise  advisory 
standard  55.19-74  and  make  it  manda- 
tory as  follows: 

55.19-74  Mandatory. — Men  shall  not  ride 
the  bail,  rim,  bonnet,  or  crosshead  of  any 
slinft  conveyance. 

67.  It  is  proposed  to  revise  advisory 
standard  55.19-76  and  make  it  manda- 
tory as  follows : 

55.19-76  Mandatory.  MNMSAC— When 
men  are  hoisted,  bucket  speeds  shall  not  ex- 
ceed 500  feet  per  minute,  and  shall  not  ex- 
ceed 200  feet  per  minute  when  within  100 
feet  of  the  Intended  station. 

68.  It  is  proposed  to  revise  advisory 
standard  55.19-81  and  make  it  manda- 
tory as  follows : 

55,19-81  Mandatory. — Conveyances  con- 
trolled by  a  hoistman,  when  not  In  use,  shall 
be  released  and  the  conveyance  shall  be 
ralse^d  or  lowered  at  least  10  feet  from  the 
floor  of  the  landing. 

69.  It  is  proposed  to  add  a  new  manda- 
tory standard  55.19-83  as  follows: 

55.19-83  Mandatory.  MNMSAC. — A  manu- 
ally operated  device  shall  be  Installed  on  each 
electric  hoist  that  will  allow  the  conveyance 
or  counterbalance  to  be  removed  from  an 
overtravel  position.  Such  device  shall  not 
release  the  brake,  or  brakes,  holding  the  over- 
travelled  conveyance  or  counterbalance  until 
sufficient  drive  motor  torque  has  been  de- 
veloped to  assure  movement  of  the  convey- 
ance or  counterbalance  in  the  correct  direc- 
tion only. 

70.  It  is  proposed  to  revise  advisory 
standard  55.19-91  and  make  it  manda- 
tory as  follows: 

55.19-91  Mandatory. — Holstmen  shall  not 
accept  hoisting  Instructions  by  voice  com- 
munication unless  the  regular  signaling  sys- 
tems are  out  of  order.  During  such  an  emer- 
gency one  authorized  person  shall  be  desig- 
nated to  direct  movement  of  the  conveyance. 

71.  It  is  proposed  to  revise  advisory 
standard  55.19-93  and  make  it  manda- 
tory as  follows: 

55,19-93  Mandatory. — A  standard  code  of 
hoisting  signals  shall  be  adopted  and  used 
at  each  mine.  The  movement  of  a  shaft  con- 
veyamce  on  a  'one  bell"  signal  shall  be  pro- 
hibited. 

72.  It  is  proposed  to  revise  advisory 
standard  55.19-102  and  make  it  manda- 
tory as  follows : 

55.19-102  Mandatory.  MNMSAC. — A  means 
shall  be  provided  to  guide  the  movement  of  a 
shaft  conveyance. 

73.  It  is  proposed  to  revise  advisory 
standard  55.19-106  and  make  it  manda- 
tory as  follows : 


55.19-106  Mandatory.  MNMSAC. — Shaft 
sets  shaU  be  kept  In  good  repair  and  clean  of 
hazardous  material. 

74.  It  is  proposed  to  revise  advisory 
standard  55.19-111  and  make  it  man- 
datory as  follows: 

55.19-111  Mandatory.  MNMSAC. — Sub- 
stantial fixed  ladders  shall  be  provided  from 
the  collar  to  as  near  the  shaft  bottom  as 
practical  during  .shaft-sinking  operations,  or 
an  escape  hoist  powered  by  an  emergency 
power  source  shall  be  provided.  When  persons 
are  on  the  shaft  bottom,  a  chain  ladder,  wire 
rope  ladder,  or  other  extension  ladders  shall 
be  used  from  the  fixed  ladder  or  lower  limit  of 
the  escape  hoist  to  the  shaft  bottom. 

75.  It  is  proposed  to  revise  advisory 
standard  55.19-121  and  make  it  manda- 
tory as  follows : 

65,19-121  MoTidatory.  MNMSAC. — Com- 
plete records  shall  be  kept  for  three  years  of 
inspections,  tests,  and  maintenance  of  shafts 
and  hoisting  equipment. 

76.  It  is  proposed  to  revise  advisory 
standard  55.19-122  and  make  it  manda- 
tory as  follows : 

55.19-122  Mandatory.  MNMSAC. — Parts 
used  to  repair  hoists  shall  have  properties 
that  will  Insure  the  proper  and  safe  function 
of  the  hoist. 

77.  It  is  proposed  to  revise  advisory 
standard  55.19-123  and  make  it  manda- 
tory as  follows : 

55,19-123     Mandatory.        MNMSAC. — Wire 
ropes    shall    be    lubricated    or    treated    with 
I  dressing  as  recommended  or  approved  by  the 
I  rope  manufacturer. 

78.  It  is  proposed  to  revise  advisory 
standard  55.19-124  and  make  it  manda- 
tory as  follows : 

55.19-124  Mandatory. — Ropes  other  than 
those  on  friction  hoists  shall  be  cut  off  and 
reconnected  to  .♦he  conveyance  at  regular 
intervals  at  least  five  times  during  the  antic- 
ipated life  of  the  rope,  or  more  frequently  if 
insi)ectlon  shows  It  necessary;  cutoff  Intervals 
shall  not  exceed  6  months  for  ropes  with  life 
of  more  than  3  years.  At  least  6  feet  shall  be 
cut  from  the  rope  above  the  highest  connec- 
tion; this  portion  shall  be  examined  for  cor- 
rosion, damage,  wear,  and  fatigue. 

79.  It  is  proposed  to  revise  advisory 
standard  55.19-125  and  make  it  manda- 
tory as  follows : 

55.19-125  Mandatory. — Hoist  ropes  wound 
on  the  drum  in  multiple  layers  shall  be  cut 
off  and  repositioned  on  the  drum  at  least 
three  times  during  the  anticipated  life  of  the 
hoist  rope  to  distribute  wear  at  change  of 
layers  and  crossover  points.  The  length  of  the 
cutoff  at  the  drum  end  shall  be  at  least  ^i  of 
a  wrap  and  shall  not  be  a  whole  number  mul- 
tiple of  the  circumference  of  the  drum. 

80.  It  is  proposed  to  revise  advisory 
standard  55.19^126  and  make  it  manda- 
tory as  follows: 

55.19-126  Mandatory. — Ropes  shall  be 
callpered  at  least  every  two  months  to  effec- 
tively determine  the  rate  of  wear  and  dam- 
age. Caliper  measurements  shall  be  taken: 

(a)  Immediately  above  the  socket  or  clips 
and  above  the  safety  connection. 

(b)  Where  the  ropes  rest  on  the  sheaves. 

( c )  Where  the  ropes  leave  the  drums  when 
the  conveyances  are  at  the  regular  stopping 
points. 

(d)  Wliere  a  layer  of  rope  begins  to  overlap 
I  another  layer  on  the  drum. 


I 


FEDERAL  REGISTER,    VOL.   42,   NO.    19— FRIDAY,   JANUARY    28,    1977 


PROPOSED  RUiES 


1 


le)  At  100-foot  Intervals;  measurements 
shall  be  made  midway  between  the  last  pre- 
-v-iously  callpered  points. 

81.  It  Is  proposed  to  revoke  advisory 
standard  55.ia-127.  MNMSAC.  . 

82.  It  is  proposed  to  revise  advisory 
.•standard  5&.19-130  and  make  it  man- 
datory as  follows : 

55.19-130  Mandatory. — Empty  man  con- 
veyances shall  be  operated  up  and  down 
shafts  at  least  one  round  trip  before: 

(a)  Hoisting  men  after  any  shaft  or  related 
pcjulpment  repairs,  and 

lb)  Regular  man  trips. 

83.  It  is  proposed  to  revise  advisory 
standard  55.19-130  and  make  It  man- 
torj'  as  follows : 

55.19-131     Martdatory. — Conveyance     con- 
nections shall  be  inspected  each  day  thai 
they  are  In  use. 

84.  It  is  proposed  to  revise  advisor>- 
standard  55.19-132  and  make  it  manda- 
tors- as  follows: 

55.19-133  Mandatory.  —  Safety  catches 
shall  be  Inspected  daily;  drop  tests  shall  be 
made  at  the  time  of  1nst.allar.1on.  Every  op- 
erating day  the  cage  shall  be  rested  on  chairs 
or  proper  blocking  to  cheek  the  operation  or 
Mctlvatlon  ef  the  safety  catches  by  allowing 
the  rope  to  be  slacked  sxjddenly. 

85.  It  is  proposed  to  revise  advisory 
standard  55.19-133  and  make  it  manda- 
tary as  follows: 

5S.19-133  Mandatory.  MNMSAC— Operat- 
ing sbaf ts  shall  be  inspected  at  least  weekly. 
Idle  shafts  shall  be  inspected  immediately 
before  use. 

86.  It  is  proposed  to  revise  advisory 
standard  55.19-134  and  make  it  man- 
datory as  follows: 

BS.19-134  Mandatory.  MNMSAC. — Sheaves 
In  operating  shafts  shall  be  Inspected  weekly 
and  kept  properly  lubricated. 

87.  It  is  proposed  to  revise  advis<MT 
standard  55.19-135  and  make  it  man- 
datory as  follows : 

56.19-135  Mandatory.  MIIMSAC. — Rollers 
used  In  operating  inclined  shafts  shall  be 
lubricated,  properly  aligned,  and  kept  In 
good  repair. 

§55.20      [.4meiidrd1 

G.  Section  55.20  "Miscellaneous"  is 
proposed  to  be  amended  as  fi^lows: 

88.  It  is  proposed  to  revise  mandatory 
standard  55 .20-2  as  follows : 

55.20-2  Mandatory.  MNMSAC — An  ade- 
quate supply  of  potable  drinking  water  shall 
be  provided  at  all  active  working  areas. 

(a)  The  common  drinking  cup  and  con- 
tainers from  which  drinking  water  must  be 
dipped  or  poured  are  prohibited. 

(b)  Where  single  service  cups  are  sup- 
plied, a  sanitary  container  for  unused  cups 
and  a  receptacle  for  used  cups  shall  be  pro- 
vided. 

(c)  When  water  is  cooled  by  Ice.  the  ice 
shall  either  be  of  potable  water  or  shaU  not 
come  In  contact  with  tlie  water. 

(d)  Potable  water  outlets  shall  be  posited. 

(•)  Potable  water  systems  shall  be  con- 
structed to  prevent  b»Bkfk>w  or  back-slpbon- 
age  of  non-potable  water. 

89.  It  is  proposed  to  re\ise  advisory 
standard  55.20-3  and  make  it  mandatory 

as  follows: 


b5JO-3     Uandaionf.      MNMSAC— At      all 

mining  oper^tioai: 

(a)  Workplaces,  passageways,  gtonrooma. 
and  service  rooms.,,  shall  be  kept  clean  and 
orderly. 

(b)  Ttie  floor  <tf  every  worki^aee  skaU  be 
maintained  in  a  clean  and,  ao  far  as  po—lWs, 
a  dry  condition.  Wbear*  w«4  prwres—  are 
used,  drainage  shall  be  maintained,  and  false 
ticKnrk,  platforms,  mats,  or  other  dry  stand- 
ing places  shall  be  provided  where  practica- 
ble. 

(c)  Every  floor,  working  place,  and  pass- 
ageway shall  be  kept  free  from  prot^^dlng 
nails,  ^linters,  boles,  or  loose  boards,  as 
practicable. 

90.  It  is  proposed  to  add  a  new  man- 
datory standard  55.20-11  as  follows: 

55.20-11  Mandatory.  MNMSAC— .\reas 
where  health  or  safety  hazards  exist  that  are 
not  immediately  obvious  to  employees  shall 
be  barrloaded,  or  ^'tuning  signs  shall  be 
posted  at  all  approaches.  Warning  signs  shall 
be  readily  visible,  legible,  display  the  nature 
of  the  hazard,  and  any  protective  action  re- 
quired. 

91.  It  is  proposed  to  add  a  new  man- 
datory standard  55.20-12  as  follows: 

55J20-12  Mandatory.  MNMSAC— Toxic 
niatei'lals  \ised  in  conjunction  wltli  or  dis- 
carded from  mining  or  milling  of  a  product 
shall  be  plainly  marked  or  labeled  so  as  to 
positively  identify  the  nature  of  the  haeard 
and  the  protective  action  required. 

92.  It  is  proposed  to  add  a  new  man- 
datorj-  standard  55.20-13  as  follows: 

55.20-13  Mandatory.  MNMSAC. — Recep- 
tacles with  covers  shall  be  provided  and  used 
for  the  disposal  of  wasxe  fo*d  and  nssortated 
materials.  They  shall  be  emptied  frequently 
and  shall  be  maintained  lu  a  clean  and  sani- 
tary condition. 

93.  It  is  proposed  to  add  a  new  man- 
datory standard  55.20-14  as  follows: 

55.20-14  MtuuUtory.  MNMSAC. — ^No  per- 
son shall  be  allowed  to  oonaume  or  store 
food  or  beverages  In  a  toUet  room  nor  in  any 
area  exposed  to  a  toxic  material. 


PART  56— HEALTH  AND  SAFETY  STAND- 
ARDS—SAND,  GRAVEL.  AND  CRUSHED 
STONE  OPERATIONS 

§  56.2      [AnMBded] 

H.  Section  56.2  "Definitions"  is  pro- 
posed to  be  amended  as  follows : 

94.  It  is  proposed  to  add  a  definition 
of  "Circuit  breaker'  as  follows: 

Circuit  breaker.  MNMSAC. — '"Circuit 
breaker"  means  a  device  designed  to 
(H>en  and  ctose  a  circuit  by  mnautomatic 
means  and  to  open  thie  circuit  automatl- 
cally  on  a  predetermined  ovovurrent 
setting  without  Injury  to  itself  when 
properly  applied  within  its  rating. 

95.  It  is  proposed  to  add  a  definition 
of  "Conductor"  as  follows: 

Conductor.  MNMSAC. — "Conductor" 
means  a  material,  usually  in  the  form  of 
a  wire,  cable,  or  bus  bar,  capable  of  carry- 
ing an  electric  current. 

96.  It  is  pnnx>sed  to  add  a  definition  of 
"Insulated"  as  foUovs: 

Insulated.  M  N  M  S  A  C— "Insulated" 
means  separated  from  otter  eoDductlng 
surfaces  by  a  dMeetric  i^iMftanbe  perma- 
nently offering  a  high  resistance  to  the 
passage  of  current  and  to  disruptive  dis- 


charge through  the  subsianoe  Whc:i  ;.:y^ 
substance  is  said  to  be  insulated,  it  is 
understood  to  be  insulated  in  suitable 
manner  for  the  conditions  to  which  it  l-^ 
subjected.  Otherwise,  it  is,  within  tlie 
purpose  of  this  definition,  uninsulated. 
TnsuhitAng  covering  Is  one  means  for 
making  the  c<Miductor  insulated. 

97.  It  is  proposed  to  add  a  definition  of 
"Insuiacion'  as  f(^ows: 

Insulation.  MNMSAC. — "Insulation' 
means  a  dielectric  substance  offering  a 
high  resistance  to  the  passage  of  current 
and  to  the  disruptive  discharge  through 
the  substance. 

98.  It  is  proposed  to  add  a  definition  of 
"Overcurrent"  as  follows: 

Overcurrent.  MNMSAC. —  Overcur- 
rent" means  an  abnormal  current  tliat  is 
greater  than  the  full  load  value  of  the 
circuit, 

99.  It  is  proposed  to  add  a  definition  of 
"Overload"  as  follows: 

Overload.  MNMSAC. — "Overload  " 
means  that  current  which  will  cause  a:i 
excessive  or  dangerous  temperature  in 
the  conductor  or  conductor  insulation. 

100.  It  is  proposed  to  add  a  definition 
of  "Short  circuit"  as  foUowrs : 

Short  circuit.  MNMSAC. — "Short  cir- 
cuit" means  an  abnormal  connection  of 
r^atively  low  resistance,  whether  made 
accidentally  or  intentionally,  between 
two  points  of  different  potential  iii  a 
circuit. 

S  56.3       I  Viiiontled] 

1.  Secti<»  56.3  "Ground  control  is 
proposed  to  be  amended  as  follows: 

101.  It  is  proposed  to  revise  and  re- 
number advisory  standard  56.3-11  and 
make  it  mandatory  as  follows: 

56.3-50  Mandatorj.  MNMSAC— Material, 
other  than  banging  materia],  to  be  broken 
by  secondary  drilling  and  blasting,  or  by 
any  other  method  shall  be  positioned  or 
blocked  to  prevent  hazardous  movement  be- 
fore persons  commence  breaking  (iterations. 
Persons  who  perform  those  operations  shall 
wcH-k  from  a  kx»ti<xi  where,  if  Kkovcmmt  of 
material  occurs,  those  persons  will  not  be , 
endangered. 

102.  It  is  proposed  to  add  a  new  man- 
datory standard  56.3-51  as  f oDows : 

56.3-51  Mandatory.  MNMSAC. — A  scaling 
bar  of  sufficient  length  to  place  tlie  user  out 
of  danger  of  falling  material  shall  be  pro- 
vided at  each  working  place,  where  manual 
scaling  may  be  required.  The  scaling  bar 
shall  be  blunt  on  one  end.  Picks  or  other 
slkort  tools  shall  not  be  used  for  scaling  when 
their  u.se  places  the  u.ser  In  danger  of  falling 
material. 

103.  It  Is  proposed  to  add  a  new  man- 
datory standard  56.3-52  as  follows: 

56.3-52  Mandatory. — When  rock  bolting 
is  a  part  of  the  mining  cycle,  rock  bolts  shall 
be  Installed  as  soon  as  poasible  after  an  area 
is  exposed.  Blasting  Shall  be  scheduled  ao 
Utat  a  mtnimft^i  time  will  elapae  between 
exposure  o(  ground  by  blasting  and  Installa- 
tion of  bolts. 

104.  It  is  proposed  to  add  a  new  man- 
datary standard  56J-53  as  toUows: 


M.S-S3     Mandatory.  MmiSAC.— »)cfe-lMlt 

InstallatloB    rwfslTtsg    tortjaii^    *all 

torqued  to  a  value  within  the  rang 
mined    from    InifOTmatlon    of   tasts    In    tta* 
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strata  in  which  the  rock  bolt  assembly  Is 
\ised.  In  no  case  shall  installation  torques 
cause  bolt  tensions  that  would  exceed  tho 
yield  point  or  anchorage  capacity  of  the 
rock  bolt  assembly  being  used. 

105.  It  is  proposed  to  add  a  new  man- 
datory standard  56.3-54  as  follows: 

56.3-54  Mandatory.  MNMSAC.  —  When 
rock  bolts  are  used  as  a  means  of  ground 
support,  anchorage  pull-test  procedures  shall 
be  established  and  tests  shall  be  conducted 
to  determine  anchorage  capacity  of  rock- 
bolt  installations.  Test  results  shall  be  set 
forth  In  writing  and  made  available  to  the 
Secretary  or  his  duly  authorized  repre.senta- 
tive. 

106.  It  is  proposed  to  add  a  new  man- 
datory standard  56.3-55  as  follows: 

56.3-55  Mandatory.  MNMSAC. — la  in- 
stalling point-anchor  rock  bolts: 

(a)  A  torque  test  shall  be  conducted  on  at 
least  every  fourth  Installed  bolt. 

(b)  Torque  testing  shall  be  conducted  im- 
mediately after  bolt  Installation. 

(c)  If  the  recommended  torque  has  not 
been  achieved,  the  equipment  used  to  install 
the  bolt  shall  be  adjusted  and  the  next  bolt 
Installed  shall  then  be  tested. 

(d)  If  the  recommended  torque  has  not 
been  achieved  on  the  majority  of  bolts  In- 
stalled in  a  working  place  through  equip- 
ment adjustment,  supplemental  support 
such  as  longer  roof  bolts  with  adequate  an- 
chorage, steel  or  wood  sets,  or  cribs  shall  be 
installed. 

107.  It  is  proposed  to  add  a  new  man- 
datory standard  56.3-56  as  follows: 

56.3-56  Mandatory.  MNMSAC.— Rock  bolt 
hole  drill  bits  shall  be  easily  Identifiable  by 
sight  or  feel  and  diameters  shall  be  within 
a  tolerance  of  ±0.030-inche8  of  the  manu- 
facturer's recommended  hole  diameter  for 
the  anchor  used. 

108.  It  is  proposed  to  add  a  new  man- 
datory standard  56.3-57  as  follows: 

56.3-57  Mandatory.  MNMSAC— Washers 
If  used  In  rock-bolt  assemblies  to  reduce 
friction  between  the  bolt  head  and  the  bear- 
ing plate  shall: 

(a)  Have  hardness  In  the  range  of  35-43 
HRC  (Hardness  Rockwell  C  Scale) . 

(b)  Conform  to  the  shape  of  the  bolt  head 
and  bearing  plate. 

(c)  Have  sufficient  strength  to  withstand 
loads  up  to  the  yield  point  of  the  rock  bolt. 

109.  It  is  proposed  to  add  a  new  man- 
datory standard  56.3-58  as  follows: 

56.3-58  Mandatory. — Alignment  compen- 
sating devices  shall  be  placed  between  the 
bolt  bead  and  the  bearing  plate  where  the 
angle  between  the  bolt  axis  and  the  normal 
to  (perpendicular)  the  bearing  plate  surface 
is  more  than  5  degrees. 

§  o6.9      [. Amended] 

J.  Section  56.9  "Loading,  hauling. 
dumping"  is  proposed  to  be  amended  as 
follows: 

110.  It  is  proposed  to  revoke  advisory 
standard  56.9-18.  MNMSAC. 

111.  It  Is  proposed  to  revise  advisory 
standard  56.9-35  and  make  it  mandatory 
as  follows: 

50.9-30  Mandatory.  MNMSAC— Move- 
menta  of  two  or  more  pieces  of  rail  eqiilp- 
mMU  operating  todependently  on  the  same 
tnA  ohan  be  suitably  controlled  for  safe 
operation. 
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112.  It  is  proposed  to  revise  advisory 
standard  56.9-46  and  make  it  mandatory 
as  follows: 

5<.9-4a  Mandatory.  MNMSAC— Backpol- 
ing  of  trolleys  shall  be  avoided  wherever  pos- 
sible: but  when  necessary,  backpollng  shall 
be  done  only  at  slow  speeds. 

113.  It  is  proposed  to  revise  advisory 
standard  56.9-56  and  make  it  manda- 
tory as  follows:         ^ 

56.9-56  Mandatory.  MNMSAC— Where 
necessary,  bumper  blocks  or  the  equivalent 
sha'.l  be  provided  at  all  track  dead-ends. 

114.  It  is  proposed  to  revise  advisory 
standard  56.9-57  and  make  it  mandator>- 
as  follows: 

5J.9-57  Mandatory.  MNMSAC. — Grizzlies, 
grates,  and  other  stationary  sizing  devices 
.shall  be  anchored  securely. 

115.  It  is  proposed  to  add  a  new  man- 
datory standard  56.9-72  as  follows: 

56.9-73  Mandatory.  MNMSAC — Persotis 
attempting  to  free  hangups  shall  be  experi- 
enced persons  who  understand  the  hazards 
Involved. 

116.  It  is  proposed  to  add  a  new  man- 
datory standard  56.9-73  as  follows: 

58.9-73  Mandatory.  MNMSAC— Defective 
equipment,  removed  from  service  as  unsafe 
to  opei*ate,  shall  be  tagged  to  prohibit  fur- 
ther use  until  repairs  are  completed. 

K.  Section  56.12  "Electricity"  is  pro- 
posed to  be  amended  as  foUows: 

117.  It  is  proposed  to  revise  mandatory 
standard  56.12-1  as  follows: 

68.12-1  Mandatory. — Electrical  circuits 
and  equipment  shall  be  protected  against 
overloads  and  short  circuits  by  automatic- 
trip  circuit  breakers  or  fuses.  Such  circuit 
breakers  or  fuses  shall  be  capable  of  inter- 
rupiting  overloads  emd  short  circuits  without 
damage  to  the  circuit  or  equipment.  Over- 
load protective  devices  shall  open  all  un- 
grounded conductors  of  the  circuit  whenever 
any.  one  conductor  becomes  overloaded. 
Thermal  devices  tised  to  protect  the  equip- 
ment and  circuits  against  overloads  shall  be 
backed  up  by  short  circuit  protection. 

lis.  It  is  proposed  to  revise  mandatory 

standard  56.12-3  as  follows: 

56.12-3  Mandatory. — Individual  overload 
and  short-circuit  protection  shall  be  pro- 
vided for  the  trailing  cables  of  mobile 
equipment. 

119.  It  is  proposed  to  revise  mandatory 
standard  56.12-5  as  follows: 

56.12-5  Mandatory.  MNMSAC. — Mobile 
equipment  shall  not  run  over  power  conduc- 
tors, nor  shall  load  be  dragged  over  power 
conductors,  unless  the  conductors  are  prop- 
erly bridged  or  protected. 

120.  It  is  proposed  to  revise  advisory 
standard  56.12-6  and  make  it  mandatory 
as  follows: 

66.12-6  Mandatory.  MNMSAC. — Distribu- 
tion boxes  shall  be  provided  with  a  discon- 
necting device  for  each  branch  circuit.  Such 
disconnecting  devices  shall  be  equipped  or 
designed  in  such  a  manner  that  it  can  be 
determined  by  visual  observatlcMi  that  the 
circuit  Is  deenerglzed  when  such  devices  are 
open,  and  shall  be  labeled  to  show  which 
units  they  control. 


121.  It  is  proposed  to  revise  advisory 
standard  56.12-8  and  make  it  mandatory 
as  follows: 

56.12-8  Mandatory.  MNMSAC — Power 
wires  and  cables  shall  be  insulated  ade- 
quately where  they  pass  Into  or  out  of  elec- 
trical compartments.  Cables  shall  enter 
metal  frames  of  motors,  splice  boxes,  and 
electrical  compartments  only  through  proper 
fittings.  When  Insulated  wires,  other  than 
cables,  pass  through  metal  frames,  the  holes 
shall  be  substantially  bushed  with  Insulated 
bushings. 

122.  It  is  proposed  to  revise  advisory 
standard  56.12-10  and  make  it  manda- 
tory as  follows: 

56.12-10  Mandatory.  MNMSAC. — Tele- 
phone and  low-potential  signal  wire  shall 
be  protected,  by  isolation  or  tuldltional  in- 
sulation, from  contacting  energized  power 
conductors  or  any  other  power  source. 

123.  It  is  proposed  to  revise  mandatory 
standard  56.12-11  as  follows: 

56.12-11  Mandatory.  MNMSAC. — High- 
potential  electrical  conductors  shall  be  cov- 
ered. Insulated,  or  placed  to  prevent  contact 
with  low  potential  conductors. 

124.  It  is  proposed  to  revise  advisory 
standard  56.12-12  and  make  It  manda- 
tory as  follows: 

56.12-12  Mandatory.  MNMSAC. — The  po- 
tential on  bare  signal  wires  accessible  to  con- 
tact by  persons  shall  not  exceed  40  volts. 

125.  It  is  proposed  to  revise  advisory 
standard  56.12-13  and  make  it  manda- 
tory as  foUows : 

56.12-13  Mandatory.  MNMSAC. — Perma- 
nent splices  and  repairs  made  in  power  ca- 
bles, including  the  ground  conductor  where 
provided,  shall  be: 

(a)  Mechanically  strong  with  electrical 
conductivity  as  near  as  possible  to  that  of 
the  original, 

(b)  Insulated  to  a  degree  at  least  equal  to 
that  of  the  original,  and  sealed  to  exclude 
moisture,  and 

(c)  Provided  with  damage  protection  as 
near  as  possible  to  that  of  the  original,  in- 
cluding good  bonding  to  the  outer  Jacket. 

126.  It  is  proposed  to  revise  mandatory 
standard  56.12-14  as  follows: 

56.12-14  Mandatory.  MNMSAC. — ^Power 
cables  energized  to  potentials  in  excess  of 
150  volts,  phase-to-ground,  shall  not  be 
moved  with  equipment  unless  sleds  or  slings, 
insulated  from  such  equipment,  are  used. 
When  such  energized  cables  are  moved  man- 
ually. Insulated  hooks,  tongs,  ropes,  or  slings 
shall  be  used  unless  suitable  protection  for 
persons  Is  provided  by  other  means.  This  does 
not  prohibit  pulling  or  dragging  of  cable  by 
the  equipment  It  powers  when  the  cable  Is 
physically  attached  to  the  equipment  by  suit- 
able mechanical  devices,  and  the  cable  Is  in- 
sulated from  the  equipment  in  conformance 
with  other  standards  in  this  Part. 

127.  It  is  proposed  to  revise  mandatory 
standard  56.12-16  as  follows: 

56.12-16  Mandatory.  MNMSAC. — Electri- 
cal equipment  shall  be  deenerglzed  before 
work  is  done  on  such  equipment.  Power 
switches  shall  be  locked  out  or  other  meas- 
xu"es  taken  which  shall  prevent  the  equip- 
ment from  being  energized  without  the 
knowledge  of  the  individuals  working  on  it. 
Suitable  warning  notices  shall  be  posted  at 
the  power  switch  «nd  signed  by  the  Indlvld- 
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uals  who  are  to  do  the  work.  Such  locks  or 
preventive  devices  shall  be  removed  only  by 
the  persons  who  installed  them  or  by  au- 
thorized personnel. 

128.  It  Is  proposed  to  revise  mandatory 
standard  56.12-28  as  follows: 

56.12-28  Mandatory.  MNMSAC. — Conti- 
nuity and  reelstanoe  of  grounding  systems 
shall  be  tested  immediately  after  installa- 
tion, repair,  and  modification;  and  annually 
thereafter.  A  record  of  the  most  recent  tests 
shall  be  made  available  to  the  Secretary. 

129.  It  is  proposed  to  revise  advisory 
standard  56.12-34  and  make  it  manda- 
tory as  follows: 

66.12-34  JIfondatory.  MNMSAC— Portable 
extension  lights,  and  other  lights  that  by 
their  location  present  a  shock  or  burn 
hazard,  shall  be  guarded. 

130.  It  Is  proposed  to  revise  advisory 
standard  56.12-42  and  make  it  manda- 
tory as  follows : 

66.12-42  Mandatory.  MNMSAC— Both 
rails  shall  be  bonded  or  welded  at  every  x>int 
and  rails  shall  be  croesbonded  at  least  every 
200  feet  If  the  track  serves  as  the  return 
trolley  circuit.  When  rails  are  moved,  re- 
place, or  broken  bonds  are  discovered,  they 
shall  be  re-bonded  within  three  working 
idilfts. 

131.  It  Is  proposed  to  revoke  advisory 
standard  56.12-70,  and  to  revise  advisory 
standard  56.12-69  and  make  it  manda- 
tory as  follows : 

66.12-69  Mandatory.  MNMSAC. — Each 
ungrounded  power  conductor  or  telephone 
wire  directly  exposed  to  lightning  that  leads 
undergroimd  shall  be  equipped  with  suitable 
lightning  arrestors  of  approved  type  within 
100  feet  of  the  point  where  the  circuit  en- 
ters the  mine.  Lightning  arrestors  shall  be 
conducted  to  a  low  resistance  grounding 
medium  on  the  surface  and  shall  be  sep- 
arated from  neutral  grounds  by  a  distance  of 
not  less  than  26  feet. 

§  56.15      [Amended! 

L.  Section  56.15  "Personal  protection" 
Is  proposed  to  be  amended  as  follows : 

132.  It  Is  proposed  to  revise  advisory 
standeo'd  56.15-6  and  make  it  mandatory 
as  follows: 

66.15-6  Mandatory.  MNMSAC. — Special 
protective  equipment  and  clothing  shall  be 
provided,  maintained  in  a  sanitary  and  re- 
liable condition  and  used  whenever  (l) 
hazards  of  process  or  environment,  (2) 
chemical  hazards,  (3)  radiological  hazards, 
or  (4)  mechanical  irritants  are  encountered 
In  a  manner  capable  of  causing  injury  or  im- 
pairment. 

133.  It  is  proposed  to  add  a  new  man- 
datory standard  56.15-14  as  follows: 

46.16-14  Mandatory. — Qulck-drenchlng 
facilities  for  flushing  of  the  eyes  and  body 
shall  be  provided  f^  Immediate  emergency 
use  within  the  work  area  at  operations 
where  Injurious  corrosive  materials  are  used 
or  handled. 

M.  Section  56.19  Man  hoisting  is  pro- 
posed to  be  amended  as  follows: 

134.  It  is  proposed  to  revise  mandatory 
standard  56.19-7  as  follows: 

66.19-7  Mondaforj/.— All  hoists  shall  be 
provided  with  devices  to  prevent  overtravel. 
Hoists  for  shafts  exceeding  100  feet  In  depth 
also  shall  be  provided  with  overspeed  de- 
vices: 


( a)  The  overtravel  devices  shall : 

(1)  Be  directly  activated  by  the  oonvey- 
ance  travel,  or  be  directly  driven  from  tba 
hoist  drum  and  synchronised  with  the  mor^ 
ment  of  the  conveyance; 

(2)  When  activated,  cause  the  hoist  drum 
or  traction  wheel  brakes  to  bring  the  con- 
veyance to%  safe  stop;  and 

(3)  Be  provided  with  back-out  switches. 

(b)  The  overspeed  devices  shall: 

( 1 )  Be  directly  driven  from  the  hoist 
drum; 

(2)  When  activated,  cause  the  hoist  drum 
or  traction  wheel  brakes  to  bring  the  convey- 
ance to  a  safe  stop; 

(3)  Activate  the  control  at  a  setting  not  to 
exceed  the  rated  man-hoisting  speed  by  more 
than  15  percent;  and 

(4)  Monitor  effectively  the  speed  of  the 
conveyance  at  any  point  of  its  travel  so  that 
safe  travel  and  safe  stops  can  be  effected. 

135.  It  is  proposed  to  reWse  advisoi-y 
standard  56  19-8  and  make  it  mandatory 
as  follows: 

56  19-8  Mandatory  MNMSAC. — Where 
creep  or  slip  may  alter  the  effective  position 
of  safety  devices,  friction  hoists  shall  be 
equipped  with  synchronlElng  mechanisms 
that  recalibrate  the  overtravel  devices  and 
position  indicators. 

136.  It  Ls  proposed  to  revise  advisory 
standard  56.19-11  and  make  it  manda- 
tory as  follows: 

66.19-11  Mandatory.  MNMSAC —Flanges 
on  drums  shaU  extend  radially  a  minimum  of 
4  Inches  or  three  rope  diameters  beyond  the 
last  wrap,  whichever  is  the  lesser. 

137.  It  is  proposed  to  revise  advisory 
standard  56.19-12  and  make  it  manda- 
tory as  follows: 

56.19-12     Mandatory. — Where  grooved 

drums  are  used,  the  grooves  shall  be  of  the 
proper  size  and  pitch  for  the  ropes  used. 
When  new  rope  is  installed,  the  grooves  of 
grooved  drums  shall  be  machined  as  needed 
to  assure  the  size  and  pitch  recommended 
by  the  manufacturer  for  the  new  rope. 

138.  It  Is  prc4;x>sed  to  add  a  new  man- 
datory standard  56.19-14  as  follows: 

66.19-14  Mandatory.  MNMSAC— In  a 
friction  hoist  Installation,  tapered  guides  or 
other  approved  devices  shall  be  installed 
above  and  below  the  limits  of  regular  travel 
of  the  conveyance  and  arranged  to  prevent 
overtravel  In  the  event  of  failure  of  other  de- 
vices. 

139.  It  is  proposed  to  add  a  new  man- 
datory standard  56.19-15  as  follows: 

66.19-15  Mandatory. — ^Hooks,  shackles, 
and  other  attachments  that  are  used  to  con- 
nect a  conveyance  to  the  hoist  r<^>e  shall  be 
individually  approved  for  strength  as  exceed- 
ing rated  breaking  strength  of  the  rope  to 
which  the  hook,  shackle,  or  other  attach- 
ment is  connected  by  a  factor  of  at  least  10 
percent.  Hooks,  shackles,  and  other  attach- 
ments that  have  been  modified  or  repaired 
shall  be  reapproved  before  returning  to  serv- 
ice. Proof  of  such  ^proval  for  each  hook, 
shackle,  and  other  attachments  in  use  shall 
be  available  for  Inspection  by  the  Secretary 
or  his  duly  authorized  representative. 

140.  It  is  proposed  to  add  a  new  man- 
datory standard  56.19-16  as  follows: 

56.19-16  Mandatory. — All  cages  and  skips 
used  for  lowering  or  raising  of  persons  in  a 
mine  shall  comply  with  the  following: 

(a)  When  a  bonnet  is  required,  the  bon- 
net shall  be  made  of  not  less  than  three- 
sixteenths  Oi„)  Inch  steel  plate  or  of  a  non- 


eombusUble     material     having     equivalent 
strength. 

(b)  The  cage  or  likXp  shall  be  provided 
with  not  IflBs  tbaa  oae-el^th  {%)  Inob 
sheet  iron  or  steel  side  casing  or  a  noncom- 
bustible  material  having  equivalent  strength. 

(1)  The  side  casing  shall  extend  to  a 
height  of  not  less  than  five  feet  from  the 
floor. 

(2)  Hie  side  casing  shall  have  no  open- 
ings through  which  a  three-eighths  (%) 
inch  diameter  rod  will  pass,  excepting  those 
openings  that  are  necessary  for  signaling. 

(CI  The  cage  shall  be  equipped  with  a 
door,  or  doors,  made  of  steel  or  other  suit- 
able ncncombustible  material  that  extends 
to  a  height  of  not  less  than  five  feet  atwve 
the  floor. 

(1)  All  doors  shall  have  no  opentegs 
through  which  a  three-eighths  (%)  Inch  di- 
ameter rod  will  pass,  excepting  those  open- 
ings necessary  for  f«lgnaling,  and  the^  shall 
have  a  maximum  clearance  of  two  inches 
irom  the  fioor. 

(2)  All  doors  shall  be  arranged  so  that 
the  door5  cannot  be  opened  outward  from 
the  cage. 

(3t  All  doori  sh.Hll  be  fitted  with  latches 
that  will  prevent  accidental  opening  of  a 
door. 

(d>  The  Ix)ttom  structural  members  and 
floor  shall  be  constructed  of  steel  or  non- 
oombustlbie  material  of  sufficient  strength  ■ 
to  support  the  conveyance  with  maximum 
load  at  niaxinuim  emergency  acceleration  or 
deceleration. 

lei  The  cx)n\eyance  shall  be  provided  with 
an  escape  hatch  in  the  tt^  and/Or  an  escape 
hatch  in  the  side  of  the  conveyance  uearebt 
the  manway.  Bonnets  having  a  hinged  move- 
able section  weighing  no  more  than  160 
pounds  may  be  considered  as  having  e.scape  " 
hatches 

(f)  Cafes  or  skips  suspended  by  a  smtii" 
hoisting  rope  shall  be  provided  with  safet\ 
catches.  These  safety  catches  shall: 

(1)  Be  of  sufficient  strength  to  safely  sioj) 
and  hold  the  conveyance  with  its  maximum 
passenger  load  at  any  point  in  the  shan 
from  the  maximum  man  hoisting  speed.  The 
deceleration  rate  shall  not  exceed  3  time-; 
the  acceleration  due  to  gravity  (Sg's) . 

(2)  Be  performance  tested  before  the  cqii- 
veyance  is  used  to  hoist  men. 

(3)  Be  visually  Inspected  by  a  competent 
person  each,  shift  before  the  conveyance  is 
used.  The  conveyance  shall  be  rested  on 
chairs  or  blocked  at  least  once  every  seven 
operating  days  to  test  mechanical   linkage 

141.  It  is  proposed  to  add  a  new  man- 
datory standard  56.19-17  sis  folows: 

5619-17  Mandatory  MNMSAC.  —  Each 
electric  hoist  shall  be  equipped  with  a  man- 
ually-operable switch  that  will  Initiate 
emergency  braking  action  to  bring  the  con- 
veyance and  the  counterbalance  safely  to 
rest.  This  svi-ltch  shall  be  located  within 
reach  of  the  hoistman  In  ca.se  the  maniiol 
controls  of  the  hoist  fail. 

142.  It  is  proposed  to  add  a  new  man- 
datorj-  standard  56.19-18  as  follows: 

66.19-18  Mandatory.  MNMSAC. — ^An  over- 
travel  by-pass  switch  shall  be  Installed  on 
hoists,  where  necessary,  that  win  allow  tha 
conveyance  to  travd  through  the  overtravti 
poBlUon  when  the  switch  ts  held  In  the  eloaad 
position  by  the  hoistman.  The  overtrmvtf  fey- 
pass  switch  BhaU  return  automatically  ta 
the  open  position  when  released  by  the  hoist- 
man. 

143.  It  is  proposed  to  revoke  advtooiT 
standard  56.19-27.  MNMSAC. 
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144.  It  Is  proposed  to  revise  advlsoiT 
standard  56.19-35  and  make  It  manda- 
tor •>  follewt: 

Se.19-30  Afaiwlatory.— HeadfraiDM  ahkll 
b«  tiigb.  axMugb  to  proTlde  olearanc*  for 
overtiuvel  And  safe  stopping  of  t2is  conTsy- 
•nces.  This  cle&r*nc«  fth&ll  be  not  len  tban 
15  fe«t  from  the  bottom  of  tlie  shesTes  or 
drum  »nd  the  upp«n&o6t  part  of  tbe  blghest 
rope  connection  of  tbe  conveyance  when  the 
conveyance  1&  at  Its  uppermost  man-landing. 

145.  It  Is  proposed  to  revise  advisory 
standard  56.19-37  and  make  It  manda- 
tory as  follows: 

56.19-37  Mandatory. — ^Pleet  angles  shall 
not  be  greater  than  1 V^  degrees.  Fleet  angles 
BbAll  b«  not  leas  than  %  degree  unless  a 
rope  guiding  device  Is  used. 

146.  It  Is  proposed  to  revise  advisory 
standard  56.19-39  and  make  It  manda- 
tory as  follows: 

56.19-39  Uandatory. — Minimum  dlame- 
ten  Ot  bead  sheaves  and  hoist  drums  shall 
confonn  to  the  following  specifications: 

Diameter 

of 

sheaves 

and  drum 

times 

rope 

Rop«  construction:  diameter 

6X7  Classification 72 

6X17  Seale sa 

6X  19  Seale 61 

6X21  Filler  wire 46 

6X25  Filler  wire 41 

8X81 _ 38 

6X87 33 

6X26  type  B.  flattened  strand 45 

6  X  27  type  H.  flattened  strand 45 

6  X  SO  type  O,  flattened  strand 46 

8x2S  Seale 3a 

8X19  Warrington si 

18X7 61 

Drum  and  sheave  diameters  shall  comply 
wltli  tbe  rope  manufacturer's  reoonunenda- 
ttons  for  man  hoisting  applications  when 
ropes  of  other  constructions  are  used. 

J  47.  It  Is  proposed  to  revise  advisory 
standard  56.19-40  and  make  It  manda- 
tory as  follows : 

56.19-40  Mandatory.  MNMSAC. — Head. 
Wer,  knuckle,  and  ciirve  sheaves  shall  have 
grooves  of  proper  contour  for  the  specific 
rope  diameter  used. 

148.  It  Is  proposed  to  revise  mandatory 
standard  56.19-50  as  follows: 

66.19-50  Mandatory.  MNMSAC. — Buckets 
used  to  hoist  persons  during  vertical  shaft 
sinking  operations  shall : 

(a)  Be  secxirely  attached  to  a  croeshead 
when  traveling  in  either  direction  between 
tbs  lower  and  upper  crosshead  parking  loca- 
tions; 

(b)  Have  overhead  protection  when  the 
shaft  depth  exceeds  50  feet; 

(c)  Have  sufficient  depth  or  a  suitably  de- 
signed platform  to  transport  persons  safely 
In  a  standing  posltloA; 

(d)  Have  devices  to  prevent  accidental 
dumping  where  the  bucket  Is  supported  by  a 
ball  attached  to  Its  lower  half. 

149.  It  is  proposed  to  revise  mandatory 
standard  56.1^^4  as  foUows: 

56.19-54  Mandatory.  MNMSAC— Where 
rope  guides  are  used  In  shafts  oth*r  than  in 
abaft  sinking  operations,  the  rope  guides 
Shan  be  of  a  type  of  lock  coll  construction. 
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150.  It  Is  proposed  to  revise  advisory 
standard  56.19-56  and  make  it  manda- 
tory as  follows: 

66L19-56  Mandatory.  MNMSAC— When 
autamatle  hoisting  is  used,  a  competent  op- 
erator of  the  hoist  shaU  be  readily  avaUable 
at  or  near  the  hoisting  device  while  any  per- 
son is  underground. 

151.  It  is  proposed  to  revise  advisory 
standard  56.19-57  and  make  it  manda- 
tory as  follows: 

66.19-57  Mandatory.  MNMSAC. — No  per- 
son shall  operate  a  hoist  unless  within  tbe 
preceedlng  12  months  he  has  had  a  medical 
examination  by  a  qualified,  licensed  physician 
who  shall  certify  his  fitness  to  perform  this 
duty  Such  certification  shall  be  available  at 
the  mine. 

152.  It  is  proposed  to  revoke  advisory 
standard  56.19-60.  MNMSAC. 

153.  It  is  proposed  to  revise  advisory 
standard  56.19-61  and  make  it  manda- 
tory as  follows: 

56.19-61  Mandatory.  MNMSAC— The  safe 
speed  for  hoisting  men  shall  be  determined 
for  each  shaft,  and  this  speed  shall  not  be 
exceeded.  Men  shall  not  be  hoisted  at  a  speed 
faster  than  2,500  feet  per  minute  except  in  an 
emergency. 

154.  It  is  proposed  to  revise  advisory 
standard  56.19-62  and  make  it  manda- 
tory as  follows: 

56.19—62  Mandatory.  MNMSAC— Maxi- 
mum normal  operating  acceleration  and  de- 
celeration shall  not  exceed  6  feet  per  second 
per  second.  During  emergency  braking,  the 
deceleration  shall  not  exceed  16  feet  per  sec- 
ond per  second. 

155.  It  is  proposed  to  revise  advisory 
standard  56.19-66  and  make  it  manda- 
tory as  follows: 

56.10-66  Mar^datory.  MNMSAC. — ^In  shafts 
Inclined  ovar  45  degrees,  management  shall 
determine  and  poet  in  the  conveyance  or  at 
each  shaft  station  the  maximum  number  of 
persons  permitted  to  ride  in  a  hoisting  con- 
veyanos  at  emy  one  flme.  Each  person  shall 
be  provided  a  minimum  of  1.6  square  feet  of 
floor  qiace^ 

156.  It  Is  proposed  to  revise  advisory 
standard  56.19-67  and  make  it  manda- 
tory as  follows : 

56.19-67  Mandatory — During  shift  changes, 
an  authorized  person  shall  be  in  charge  of 
each  man  trip. 

157.  It  Is  proposed  to  revise  advisory 
standard  56.19-68  and  make  it  manda- 
tory as  follows : 

56.19-68  Mandatory.  MMMSAC— Men  shall 
enter,  ride,  and  leave  conveyances  In  an 
orderly  manner. 

158.  It  is  proposed  to  revise  advisory 
standard  56.19-72  and  make  It  manda- 
tory as  follows: 

56.19-72  Mandatory. — When  combinations 
of  cages  and  skips  are  used  in  the  same 
compartment,  the  sklpe  shall  be  empty  while 
men  are  being  transported. 

159.  It  is  proposed  to  revise  advisory 
standard  56.19-74  and  make  it  manda- 
tory as  follows : 

66.19-74  Mandatory. — Men  shall  not  ride 
the  ban,  rim,  bonnet,  or  crosshead  of  any 
shaft  conveyance. 


160.  It  is  proposed  to  revise  advisory 
standard  56.19-76  and  make  It  manda- 
tory as  follows: 

56.19-76  Mandatory.  MNMSAC. — When 
men  are  hoisted,  bucket  ^>eeds  shall  not  ex- 
ceed 500  feet  per  minute,  and  shall  not  ex- 
ceed 200  feet  per  minute  when  within  loO 
feet  of  the  intended  station. 

161.  It  is  proposed  to  revise  advisory 
standard  56.19-81  and  make  it  manda- 
tory as  follows: 

56.19-81  Mandatory. — Conveyances  con- 
trolled by  a  holstman.  when  not  in  use,  shall 
be  released  and  the  conveyance  shall  be 
raised  or  lowered  at  least  10  feet  from  the 
floor  of  the  landing. 

162.  It  is  proposed  to  add  a  new  man- 
datory standard  56.19-83  as  f ollows : 

56.19-83  JIfandotory.  MNMSAC. — ^A  manu- 
ally operated  device  shall  be  Installed  on  each 
electric  hoist  that  will  allow  the  conveyance 
or  counterbalance  to  be  removed  from  an 
overtravel  position.  Such  device  shall  not  re- 
lease the  brake,  or  brakes,  holding  the  over- 
teavelled  conveyance  or  counterbalance  until 
sufficient  drive  motor  torque  has  been  de- 
veloped to  assure  movement  of  the  convey- 
ance or  counterbalance  in  the  correct  direc- 
tion only. 

163.  It  is  proposed  to  revise  advisory 
standard  56.19-91  and  make  it  manda- 
tory {IS  follows : 

56.19-81  Mandatory. — Holstmen  shall  not 
accept  hoisting  instructions  by  voice  commu- 
nication unless  the  regular  signaling  systems 
are  out  of  order.  During  such  an  emergency 
one  authorized  person  shall  be  designated  to 
direct  movement  of  the  conveyance. 

164.  It  is  proposed  to  revise  advisory 
Standard  56.19-93  and  make  it  manda- 
tory as  follows: 

66.19-93  Mandatory. — A  standard  code  of 
hoisting  signals  shall  be  adopted  and  used 
at  each  mine.  The  movement  of  a  shaft  con- 
veyance on  a  "one  bell"  signal  shall  be  pro- 
hibited. 

165.  It  is  proposed  to  revise  advisory 
standard  56.19-102  and  make  it  manda- 
tory as  f ollows: 

56.19-102  Mandatory.  MNMSAC. — A  means 
shall  be  provided  to  guide  the  movement  at 
a  shaft  conveyance. 

166.  It  is  proposed  to  revise  advisory 
standard  56.19-106  and  make  it  manda- 
tory as  f  oUows : 

56.19-106  Mandatory.  MNMSAC— Shaft 
sets  shall  be  kept  in  good  repair  and  clean 
of  hazardous  material. 

167.  It  is  proposed  to  revise  advisory 
standard  56.19-111  and  make  it  manda- 
tory as  follows : 

56.19-111  Mandatory.  MNMSAC. — Sub- 
stantial fixed  ladders  shall  be  provided  from 
the  collar  to  as  near  the  shaft,  bottom  as  prac- 
tical during  shaft-sinking  operations,  or  an 
escape  hoist  powered  by  an  emergency  power 
BOTirce  shall  be  provided.  When  persons  are 
on  the  shaft  bottom,  a  chain  ladder,  wire  rope 
ladder,  or  other  extension  ladders  shall  b« 
used  from  the  fixed  ladder  or  lower  limit  of 
the  escape  hoist  to  the  shaft  bottom. 

168.  It  is  proposed  to  revise  advisory 
standard  56.19-121  and  make  It  manda- 

x>ry  as  follows : 


I 
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66.19-121  Mandatory.  MKM8AC. — Com- 
plete records  shall  be  k«pt  for  tbree  ysan  of 
Inspections,  tests,  and  maintenance  of  rtiafts 
and  hoisting  equipment. 

169.  It  is  proposed  to  revise  advisory 
standard  56.19-122  and  make  it  manda- 
tory as  follows: 

56.19-122  Mandatory.  MNMSAC. — Parts 
used  to  repair  hoists  shall  have  properties 
that  will  insure  the  proper  and  safe  func<tlon 
of  the  hoist. 

170.  It  is  pr<HJOsed  to  revise  advisory 
standard  56.19-123  and  make  it  manda- 
tory as  foUows: 

56.19-123     Mandatory.        MNMSAC— Wire 

ropes  shaU  be  lubricated  or  treated  with 
dressing  as  recommended  or  ^>proved  by  the 
rope  manufacturer. 

171.  It  is  proposed  to  revise  advisory 
standard  56.19-124  and  make  it  manda- 
tory as  follows: 

56.19-124  Mandatory. — ^Elopes  other  than 
those  on  friction  hoists  shall  be  cut  off  and 
reconnected  to  the  conveyance  at  regular  in- 
tervals at  least  five  times  during  the  antici- 
pated life  of  the  rope,  or  more  frequently  if 
Inspection  shows  It  necessary,  cutoS  inter- 
vals Bball  not  exceed  6  months  for  ropes  with 
life  of  more  than  3  years.  At  least  6  fee<t  shall 
be  cut  from  tbe  rope  above  tbe  highest  con- 
nection; this  p<^tlon  ^all  be  examined  for 
corrosion,  damiage,  wear,  and  fatigue. 

172.  It  is  proposed  to  revise  advisory 
standard  56.19-125  and  make  it  manda- 
tory as  foUows: 

56.19-126  Mandatory. — Hoist  ropes  wound- 
on  tbe  drum  in  multiple  layers  shall  be  cut 
off  and  repositioned  on  tbe  drum  at  least 
tbree  times  during  tlie  anticipated  life  of 
tbe  bolBt  rope  to  distribute  wear  at  change 
of  layers  and  crossover  points.  Tbe  iMigth 
of  the  cutoff  at  tbe  drum  end  shall  be  at 
least  ^  of  a  wrwp  and  shall  not  be  a  whole 
number  multiple  of  the  circumference  of  the 
drum. 

173.  It  is  proposed  to  revise  advisory 
standard  56.19-126  and  make  It  manda- 
tory as  follows: 

66.19-126  Maridatoty. — ^Itopee  shall  be 
calipered  at  least  every  two  months  to  effec- 
tively determine  ^e  rate  of  wear  and  dam- 
age. Caliper  measurements  shall  be  taken : 

(a)  Immediately  above  the  socket  or  clips 
and  above  tbe  safety  connection. 

(b)  Where  tbe  ropes  rest  on  the  sheaves. 

(c)  Where  tbe  ropes  leave  tbe  drtmiis  when 
tbe  conveyances  are  at  the  regular  stopping 
points. 

(d)  Where  a  layer  of  rope  begins  to  over- 
lap another  layer  on  tbe  drum. 

(e)  At  100-foot  Intervals;  measurements 
shall  be  made  midway  between  the  last  pre- 
viously calipered  points. 

174.  It  is  proposed  to  revcrfce  advisory 
standard  56.19-127.  MNMSAC. 

175.  It  Is  prtqpoeed  to  revise  advisory 
standard  56.19-130  and  make  it  manda- 
tory as  follows: 

56.19-130  Ifandatory. — Empty  man  con- 
veyances shall  be  operated  up  and  down 
shafts  at  least  one  round  tr^  befMe: 

(a)  Hoisting  men  after  any  shaft  or  relat- 
ed equipment  repairs,  and 

(b)  Regular  man  trips. 

176.  It  Is  pr(H>06ed  to  revise  advisory 
standard  56.19-131  and  make  it  manda- 
tory as  follows: 


56.19-ISl  jr««d«tOfy<— <V>nTeyance  oon- 
nectlMis  diall  be  Inspected  each  day  that 
tbey  are  In  use. 

177.  It  Is  iHt>po6ed  to  revise  advisory 
standard  60.1^132  and  make  It  manda- 
tory as  f<dIo>ws: 

56.19-132  Mandatory. — Safety  catches 
shall  be  inspected  dally;  drop  teste  shall  be 
made  at  tbe  time  of  installation.  Every  oper- 
ating day  tbe  cage  shall  be  rested  on  chairs 
or  proper  blocking  to  check  the  operaUon  or 
activation  of  the  safety  catches  by  allowing 
the  rope  to  be  slacked  suddenly. 

178.  It  is  proposed  to  revfee  advisory 
standard  56.19-133  and  make  it  manda- 
tory as  follows: 

56.19-133  Mandatory.  MNMSAC— Oper- 
ating shafts  shall  be  Inspected  at  least  week- 
ly. Idle  shafts  shall  be  lnspect.ed  immediately 
before  use. 

179.  It  is  proposed  to  revise  advisory 
standard  56.19-134  and  make  it  manda- 
tory as  follows: 

56.19  134  Mandatory.  MNMSAC — Sheaves 
in  operating  shafts  shall  be  Inspected  week- 
ly and  kept  properly  lubricated. 

180.  It  is  proposed  to  revise  advisory 
standard  56.19-135  and  make  it  manda- 
tory as  follows: 

56.19-135  Mandatory.  MNMSAC— Rollers 
used  in  operating  Inclined  shafts  shall  be 
lubricated,  properly  aligned,  and  kept  In 
good  repair.  N.  Section  56.20  "Miscellaneous" 
is  proposed  to  be  amended  as  follows: 

181.  It  is  proposed  to  revise  manda- 
tory standard  56.20-2  as  follows: 

56.20-2  Maridatory.  MNMSAC — An  ade- 
quate supply  of  potable  drinking  water  shall 
be  provided  at  all  active  working  areas. 

(a)  The  common  drinking  cup  and  con- 
tainers from  which  drinking  water  must  be 
dipped  or  poured  are  prohibited. 

(b)  Where  single  service  cups  are  sup- 
plied, a  sanitary  container  for  unused  cups 
and  a  receptacle  for  used  cups  shall  be  pro- 
vided. 

(c)  When  water  Is  cooled  by  Ice,  the  Ice 
shall  either  be  of  potable  water  or  shall  not 
come  In  contact  with  the  water. 

(d)  Potable  water  outlets  shall  be  posted. 

(e)  Potable  water  systems  shall  be  con- 
structed to  prevent  backfiow  or  bfu:k-slphon- 
sige  of  non-potable  water. 

182.  It  is  proposed  to  revise  advisory 
standard  56.20-3  and  make  it  manda- 
tory as  follows : 

56.20-3  Mandatory.  MNMSAC— At  aU 
mining  operations: 

(a)  Workplaces,  passageways,  storerooms, 
and  service  rooms  shall  be  kept  clean  and 
orderly. 

(b)  The  floor  of  every  workplace  shall  be 
maintained  m  a  clean  and,  so  far  as  possible, 
a  dry  condition.  Where  wet  processes  are 
used,  drainage  shall  be  maintained,  and  false 
floors,  platforms,  mats,  or  other  dry  standing 
places  shall  be  provided  where  practicable. 

(c)  Ev«7  floor,  working  place,  and  pass- 
ageway shall  be  kept  free  from  protruding 
nails,  splinters,  holes,  or  loose  bocu-ds.  as 
practicable. 

183.  It  is  proposed  to  add  a  new  man- 
datory standard  56.20-11  as  follows: 

56.20-11  Vandatory.  MNMSAC— Areas 
where  health  or  safety  hazards  exist  that  are 
not  Immediately  obvious  to  employees  shall 
be   barricaded,   at   warning   signs   shall    be 


posted  ai  all  approaches.  Warning  signs  shall 
be  readily  visible,  legible,  di^lay  tbe  nature 
of  the  hazard,  and  any  protective  action  re- 
quired. 

184.  It  is  proposed  to  add  a  new  man- 
datory standard  56.30-12  as  follows: 

56.20-12  Mandatory.  MNMSAC— Tdxlc 
materials  used  In  conjunction  with  or  dis- 
carded from  mining  or  milling  of  a  product 
shall  be  plainly  marked  or  labeled  so  as  to 
positively  Identify  the  nature  of  the  hazard 
and  the  protective  actUm  required. 

185.  It  is  pnHX>sed  to  add  a  new  man- 
dator^'  standard  56.20-13  as  follows: 

56.20-13  Mandatory.  MNMSAC— Recep- 
tacles with  covoB  shall  be  provided  and  iised 
for  the  disposal  of  waste  food  and  associated 
materials.  They  shall  be  emptied  frequently 
and  shall  be  maintained  In  a  clean  and  sani- 
tary condition. 

186.  It  is  proposed  to  add  a  new  man- 
datory standard  56.20-14  as  follows: 

56.20-14  JTondatory.  MNMSAC— No  per- 
son shall  be  allowed  to  consume  or  store 
food  or  beverages  in  a  totlet  room  nor  ln4ny 
are-a  exposed  to  a  toxic  material. 


PART  57— HEALTH  AND  SAFETY  STAND^ 
ARDS — METAL  AND  NONMETALLIC 
UNDERGROUND  MINES 

§  57.2      [  Amended  1 

O.  SectiMi  57.2  "Definitions"  is  propos- 
ed to  be  amended  as  follows: 

187.  It  is  proposed  to  add  a  definition 
of  "Attended  equipment"  which  is  ap- 
plicable to  Part  67  only  as  follows: 

Attended  equipment.  MNMSAC. — "At- 
tended equipment"  means  any  machine 
or  device  reerularly  operated  by  a  miner 
assigned  to  operate  such  machine  or  de- 
vice, or  any  machine  ok  device  which  is 
mounted  in  a  direct  line  ot  sight  of  a 
Jobsite  which  is  located  within  500  feet 
of  such  machine  or  device,  and  which 
Jobsite  is  regularly  occupied  by  a  miner 
assigned  to  perform  job  duties  at  such 
jobsite  during  each  production  shift. 

188.  It  is  proposed  to  add  a  definition 
of  "Circuit  breaker"  as  follows: 

"Circuit  breaker"  MNMSAC— "Circuit 
breaker"  means  a  device  designed  to 
open  and  close  a  circuit  by  nonautomatic 
means  and  to  open  the  circuit  auto- 
matically on  a  predetermined  overcur- 
rent  setting  without  injury  to  itself  when 
properly  applied  within  its  rating. 

189.  It  is  proposed  to  add  a  definition 
of  "Conductor"  as  follows: 

Conductor.  MNMSAC. — "Conductor" 
means  a  material,  usually  in  the  form  of 
a  wire,  cable,  or  bus  bar,  capable  of  carry- 
ing an  electric  current. 

190.  It  is  proposed  to  add  a  definition 
which  is  a])plicable  to  Part  57  only  as 
follows 

Fire  door.  MNMSAC— "Fire  door" 
means  an  openable  closure  f<»-  a  pas- 
sageway, shaft  or  other  mine  opening 
to  serve  as  barrier  to  fire,  the  effects  ot 
fire,  and  air  leakage.  A  fire  door  tSaaJH. 
have  a  fire  resistance  rattng  of  1^  hours 
or  greater  and,  on  exposure  to  fire  on 
one  side  for  30  minutes,  the  tonperature 
on  the  unexposed  side  shall  not  exceed 
250'  F.  as  determined  by  a  nationally 
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reoognised  testing  agoicy  tn  accordance 
with  "Standard  Method  of  Plre  Teste  of 
Door  AoembUes",  National  Fire  Protec- 
thn  AsaoclatlOD  (NFPA)  Code  No.  252. 
1972.  or  equivalent  The  framework  as- 
sembly of  a  fire  door  and  the  surround- 
ing bulkhead.  If  any,  shall  be  at  least 
equivalent  to  the  flre  door  In  fire  and 
atr-Ieakage  resistance,  and  to  physical 
8ti«igth.  NFPA  Code  No.  252  Is  hereby 
Incorporated  by  reference  and  made  a 
part  hereof.  This  publication  may  be  ex- 
amined In  any  Metal  and  Nonmetal  Mine 
Health  and  Safety  Subdlstrlct  Office, 
Mining  Enforcement  and  Safety  Admin- 
istration, or  may  be  obtained  from  the 
National  Plre  Protection  Aasoclatkm. 
470  Atlantic  Avenue.  Boston,  MA  02210. 

'  191.  It  Is  propKJsed  to  add  a  definition 
of  "Insulated"  as  folows: 

Insulated.  MNMSAC.  —  "Insulated" 
means  separated  from  other  conducting 
surfaces  by  a  dielectric  substance  per- 
manently offering  a  high  resistance  to 
the  passage  of  current  and  to  disruptive 
discharge  through  the  substance.  When 
any  substance  Is  said  to  be  insulated.  It 
Is  understood  to  be  Insulated  in  suitable 
moTinAr  for  the  Conditions  to  which  it  is 
subjected.  Otherwise,  it  Is,  within  the 
purpose  of  this  definition,  uninsulated. 
Insulating  covering  Is  one  means  for 
making  the  conductor  Insulated. 

192.  It  is  proposed  to  add  a  definition 
of  "Insulation"  as  follows: 

Insulation.  MNMSAC. — "Insulation" 
means  a  dielectric  substance  offering  a 
high  resistance  to  the  passage  of  ciu*- 
rent  and  to  disruptive  discharge  through 
the  substance. 

193.  It  Is  proposed  to  add  a  definition 
of  "Overcurrenf  as  follows: 

Overcurrent.  MNMSAC. — "Overcur- 
rent"  means  an  abnormal  current  that 
Is  greater  than  the  full  load  value  of  the 
Circuit. 

194.  It  Is  proposed  to  add  a  definition 
of  "Overload"  as  follows: 

Overload.  MNMSAC. — "O  v  e  r  1  o  a  d** 
means  that  current  which  will  cause  an 
excessive  or  dangerous  temperature  in 
the  conductor  or  conductor  Insulation. 

195.  It  Is  proposed  to  add  a  definition 
of  "Short  circuit"  as  follows: 

Short  circuit  MNMSAC. — "Short  cir- 
cuit" means  an  abnormal  connection  of 
relatively  low  resistance,  whether  made 
accidentally  or  intentionally,  between 
two  points  of  different  potential  in  a  cir- 
cuit. 

§57.3      [  Amended  1 

P.  Section  57.3  "Ground  control"  is 
proposed  to  be  amended  as  follows: 

196.  It  Is  proposed  to  revoke  advisory 
standard  57.3-25  and  revise  advisory 
standard  57.3-26  which  is  applicable  to 
underground  only  and  make  It  manda- 
tory as  follows: 

67.3-36  Mandatory.  MNMSAC— Timbers 
usetf  for  support  of  ground  in  active  work- 
ings shall  b«  set,  blocked  and/or  wedged  so 
that  a  tight  fit  Is  achieved.  Damaged,  loosen- 
wL  or  dislodged  timbers  which  create  a  haz- 
ardooa  condition  shall  be  promptly  repaired 
or  replaced. 

197.  It  Is  proposed  to  revise  advisory 
standard  57.3-33  which  Is  applicable  to 
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undeisTound  only  -and  make  it  manda- 
tory as  foUoiws: 

67.S-S3  Mandatory.  ATJVAfSilC.— Calibrated 
torqu*  meten  or  t(»x|u»  wrMXCbea  shall  b« 
available  at  mlnea  where  ro^k  boitB  are  need 
for  ground  control.  Periodic  testa  ahaU  be 
made  to  determine  the  torque  meter  <»' 
torque  wrench  accuracy. 

198.  It  is  proposed  to  add  a  new  man- 
datory standard  57.3-34  which  is  ap- 
plicable to  underground  only  as  follows: 

57.3-34  Mandator]^ — Each  operator  shall 
develop  and  set  out  In  written  form  a  ground 
control  plan  suitable  to  the  current  condi- 
tions and  mining' systems  or  proposed  min- 
ing systems  of  the  mine.  Within  45  calendar 
days  after  promulgation  of  this  vtandard.  a 
copy  o€  the  plan  and  any  revisions  thereof 
shall  be  submitted  for  approval  to  the  Sec- 
retary or  his  authorized  representative.  Upon 
approval  the  plan  shall  be  adopted  by  the 
operator.  Each  approved  and  adopted  plan 
shall  be  updated  as  necessary  and  each  up- 
dated plan  shall  be  submitted  for  approval 
to  the  Secretary  or  his  authorized  representa- 
tive. Upon  approval  the  updated  plan  shall 
be  adopted  by  the  operator.  Each  approved 
plan  or  updated  plan  shall  be  reviewed 
Jointly  by  the  operator  and  the  Secretary  or 
his  authorized  representative  at  least  every 
twelve  months  from  the  last  date  of  approval. 

The  groTind  control  plan  shall  Include 
where  applicable: 

(a)  ▲  general  description  of  the  structural 
geoloCT  of  the  mine  including  location, 
orientation,  and  geologic  description  of  major 
structural  defects. 

(b)  A  mine  map  showing  a  plan  view  of 
each  level  in  the  mine  and  identifying  all 
workings  and  their  elevations. 

(c)  A  description  of  the  mining  method (s) 
and/ or  procedure (s)  used.  Included  would 
be: 

(1)  Dimensions  and  shape(s)  of  planned 
and  designed  openings; 

(2)  Chronology  of  ongoing  development 
and  mining,  including  the  time  delay  be- 
tween creation  of  an  unsupported  opening 
and  Installation  of  support;  and 

(3)  Method  of  rock  breakage  Including 
depth  of  round,  spacing  and  singling  of  driU 
holes,  explosives  used,  powder  factor,  and 
type  of  detonator  and  primer. 

(d)  The  methods  and  procedures  for  In- 
stalling permanent  or  temporary  support.  In- 
formation shall  include: 

(1)  The  support  type,  e.g.,  rock  bolting, 
timbering,  backfill; 

(2)  NormaUy  planned  sjxaclng  of  support 
units; 

(3)  3tep-br-step  description  of  Installation 
procedures; 

(4)  Parameters  of  preparation  and  fit 
which  are  to  be  followed  to  insure  maximum 
support;  and 

(5)  Equipment  used  In  the  Installation  and 
testing  of  rock  bolts. 

(e)  A  listing  of  and  speclflcationa  for 
materials  used  for  aii^flclal  support.  Dimen- 
sions, quality,  and  rated  strengths  of  such 
materials  shall  be  given.  Materials  and  mixes 
thereof  utilized  In  the  composition  of  seal- 
ants. ^>ray«d  concre'tes,  grouts,  or  backfill 
should  Tje  descrtlwd  relative  to  quality,  shelf 
life,  and  In-place  aftrengths. 

(f)  Scaling  methods,  procedures,  and 
equipment.  Required   information  Includes: 

(1)  The  technique  atxd  practice  to  be  fol- 
lowed by  workers  during  scaling  done  as  a 
part  of  the  normal  mining  cycle; 

(2)  Methods  «nd  procedures  to  conduct 
scaling  operations  as  a  part  of  repair  and 
salvage  of  damaged  walls  and  backs  of  mine 
openings;  and 


(S)  A  listing  of  types  of  equipment  used 
spedflcally  for  ■^"■^ 

(g)  PoUcjr  and  practice  to  be  followed  la 
the  supervision  of  ■<^""^  oper»tioiM  and 
Inspection  for  loose  ground  and  unsafe  work- 
ing conditions  in  back.  face,  and  rlbe  ot 
working  places. 

(h)  Method (s)  for  monitoring  ground 
movement  including  types  of  instruments  to 
be  used  together  with  their  sensltlvltlee  and 
ranges;  the  frequency  of  readings;  and  the 
relationship  between  the  extent  of  movement 
and  fall-of -ground  hazards. 

(1)  Proposed  training.  Plans  sbaU  be  speci- 
fied for  training  all  persons  engaged  In  scal- 
ing and  In  ground  support  installation  and 
operation  of  related  mining  eqiiipment. 

(j)  Method  of  company  official  reporting 
and  recording  of  faUures  and  falls  ot  ground. 
Information  shall  Include  the  type,  magni- 
tude, and  cause,  when  possible,  of  a  fall  of 
ground  or  support  failure,  and  the  remedial 
action  to  be  taken. 

199.  It  is  proposed  to  add  a  new  man- 
datory standard  57.3-35  which  Is  appli- 
cable to  underground  only  as  follows: 

57.3-35  Mandatorg.  MNMSAC. — Operators 
of  mines  that  have  exx>erienced  rock  bursts 
within  the  mine  shall  develop  a  oompr^en- 
slve  rock  burst  detection  plan  applicable  to 
current  conditions  In  that  mine  within  90 
days  after  promulgation  of  this  standard  or, 
thereafter,  within  90  days  after  a  rock  burst 
has  been  experienced.  This  plan  shall  be  up- 
dated from  time  to  time  as  conditions  and 
available  technology  warrant.  This  compre- 
hensive rock  burst  detection  plan  shaU  be 
available  to  the  Secretary  or  his  designated 
representative  and  to  mine  employees. 

200.  It  Is  proposed  to  reserve  numbers 
57.3-36  through  57.3-49.  and  to  add  a 
new  center  subheading  in  section  57.3 
as  follows : 

(a)  Numbers  57.3-36  through  57.3-49 
under  the  present  center  subheading  are 
reserved. 

(b)  A  new  center  subheading  entitled 
"General — Surface  and  Underground" 
Immediately  below  the  reserved  numbers 
57.3-36  through  57.3-49. 

As  proposed  the  reserved  standard 
numbers  and  center  subheadings  will 
read  as  follows: 

•  •  •  •  • 

Unoergsouno  Oklt 

•  •  •  •  • 
67.3-36  through  67.3-49     [Reserved]. 

General — Surtacx  Ai<rD  UtfoZBaaotrKs 

•  •  •  •  • 

201.  It  is  proposed  to  revise  and  re- 
number advlscHT  standard  57.3-11  wlilch 
is  applicable  to  surface  and  underground 
and  make  It  mandatory  as  follows : 

57.3-50  Mandatory.  MNMSAC. — ^Material, 
other  than  hanging  mAterlal.  to  be  broken  by 
secondary  drilling  and  blasting,  or  by  any 
other  method  shall  be  p>oeltioned  or  blocked 
to  prevent  hazardous  movement  before  per- 
sons commence  breaking  operations.  Persons 
who  perform  those  operations  shall  work 
from  a  location  where.  If  movement  of  mate- 
rial occurs,  those  persons  will  not  be  endan- 
gered. 

202.  It  Is  proposed  to  rev(^  advisory 
standards  57.3-23  and  57.3-24  and  to  add 
a  new  mandatory  standard  57.3-^1  which 
is  applicable  to  surface  and  nnderground 

as  follows: 
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573-51  Mandatory.  MNMSAC. — A  scailug 
bar  of  suAeient  length  to  place  tlM  umt  oat 

of  danger  of  falling  material  duOl  be  pro- 
\lded  at  each  working  place,  where  '"■'""°' 
5.-aling  may  be  required.  Tbe  scaling  bar 
>nail  be  blunt  on  one  end.  Picks  or  other 
short  tools  shall  not  be  used  for  scaling  when 
l-.eir  use  places  the  xiser  in  danger  of  falling 
:iiiierial. 

203.  It  is  proposed  to  revoke  advisory 
.standard  57.3-32  and  add  a  new  manda- 
tory standard  57.3-52< which  is  applicable 
to  surface  and  underground  as  follows: 

57.3-52  .Mandatory. — When  rock  bolting  Is 
.•i  part  of  the  mining  cycle,  rock  bolts  shall  be 
Installed  as  soon  as  possible  after  an  area  is 
reposed.  Blasting  shall  be  scheduled  so  that  a 
minimal  time  will  elapse  between  exposure 
of  ground  bv  blasting  and  installation  of 
bolts. 

204.  It  is  proposed  to  add  a  nev.- 
mandatory  standard  57.3-3  which  is  ap- 
pUcable  to  surface  and  underground  a.s 
follows: 

5'J.»-53  Mandatory.  MNMSAC— Rock-bolt 
Installatkui  requiring  torquiug  shall  be 
toiqued  to  a  value  within  the  raiige  deter- 
mined from  information  of  tests  in  the  strata 
in  which  the  rock  bolt  aseembljr  is  used  In 
no  case  shalT  installation  torques  cause  bolt 
tenstons  that  wotUd  exceed  the  yield  point  or 
ancbomge  capacity  of  the  rock  bolt  assembly 
belng  used. 

205.  It  is  propo&ed  to  add  a  new  man- 
datory standard  57.3-54  which  is  appli- 
cable to  surface  and  underground  as  fol- 
lows: 

57.3-54     Afondotori/.  MNMSAC.—When 

rock  bolts  are  used  as  a  means  of  groimd  sup- 
port, anchorage  pull- test  procedures  shall  be 
established  and  tests  shall  be  conducted  to 
determine  anchorage  capacity  of  rock -bolt  in- 
8tallatlon&  Test  results  shall  be  set  forth  In 
writing  and  made  available  to  the  Secretary 
or  his  duly  authorized  represer.t.itive. 

206.  It  Is  proposed  to  add  a  new  man- 
datory standard  57.3-55  which  is  appli- 
cable to  surface  and  underground  as  fol- 
lows: 

67>-6S  Mandatory.  MNMSAC  —Rock -bolt 
stalling  point-anchor  rock  bolts: 

(a)  A  torque  test  sbaU  be  conducted  on  at 
least  every  fourth  ixistaUed  bolt. 

(b>  TDrqtw  testing  shall  be  conducted  im- 
mediately after  bolt  Installation. 

(c>  If  tlM  recommended  torque  has  not 
been  achieved,  the  eqtilpment  used  to  in- 
stall tbe  bolt  shall  be  adjusted  and  the 
next  bolt  tnstaUed  shall  then  be  tested. 

(d)  If  the  recommended  torque  has  not 
been  achieved  on  tbe  majority  of  bolts  In- 
BtaUed  In  a  worl^lng  place  through  equip - 
mMit  adjustment,  supplemental  support  such 
as  longer  roof  bolts  with  adequate  anchor- 
age, steel  or  wood  sets,  or  crit^  shall  be  in- 
staUed. 

207.  It  is  proposed  to  add  a  new  manda- 
tory standard  57.3-56  which  is  appli- 
cable to  surface  and  underground  a.*;  fol- 
lows : 

57.3-56  Mandatory.  MNUSAC— Bock  bolt 
hole  drill  bits  sbaU  be  tmaXtj  Identifiable  by 
Bigbt  or  feel  and  diameteis  ^mUI  be  within 
a  tolerance  ef  ±aLOS(Mnefaea  of  the  manufac- 
tunr's  zeeommended  bole  diameter  for  the 
anchor 


57.3-57  Mandatory.  MKMSAC  — Wa£,her^  i.' 
used  In  rock-bolt  aasemblies  to  reduce  fric- 
tion between  the  bolt  head  ai:d  the  bearing 
pUto  sImlU: 

(a)  Have  hardness  in  the  range  of  36-45 
HRC  (Hardness  BockweU  C  Scale). 

(b)  Conform  to  the  shape  of  the  boU  head 
and  bearixic  plate. 

(c>  Have  sufllclent  strengtli  u->  withstand 
loads  up  to  tbe  yield  point  of  th«  rock  bolt. 

209.  It  is  proposed  to  add  a  new  manda- 
tory, standard  57.3-58  which  Is  applicable 
to  surface  and  underground  as  follows: 

57.S-6e  Jtfaitdator;^. — Aligiimcm.  compen- 
sating devices  shall  be  placed  between  tbe 
bolt  head  and  tbe  bearing  plate  where  the 
angle  between  the  bolt  axis  and  tbe  normal 

to  (perpendicular)   the  bearinc  plate  ^tirfare 
Ls  more  than  5  degrees. 

§  57. -t      I  Viupu<l*>«l) 

Q.  Section  57.4  "Pi.-e  prtvt p.uo.n"  and 
control  is  ijrojjosed  to  be  amended  as 
follows : 

210.  It  is  pioposed  to  revise  advisory 
standard  57.4-86  wluch  is  apphcable  to 
underground  only  and  make  it  manda- 
tor\-  as  follows : 

57.4-66  Manadatory.  —  .\'i;omaiicaily-ac- 
tuated  fixe-suppression  system*  shall  be  In- 
.stalled  at  all  conveyor  belt  drives,  (Includ- 
ing the  drive  motor,  controls,  reducing  gears. 
and  take-vip  units)  and  extend  60  feet  along 
the  conveytjr  belt  from  the  drive  drum  for  a 
flame -le&i&tant  belt  which  shall  be  approved 
under  Part  18  of  Title  30.  or  150  feet  for  a 
nonflame-resistant  belt. 

211.  It  Is  proposed  to  add  a  new  man- 
datory standsml  57.4-87  which  Is  awll- 
cable  to  underground  only  as  follows: 

57.4-87  MemdAtory. — All  attended  inter- 
nal-oombusticn  engine-driven  equipment 
shaU  be  equipped  with  an  ln.«;tAl)«d  flre-sup- 
pressloii  system. 

212.  It  is  proposed  to  add  a  new  man- 
datory standard  57.4-88  which  is  appU- 
cable  to  undo-ground  only  as  foDows: 

57.4-8S  Mandatory. — AU  attended  ^ectrl- 
cally  powered  equlpaent  which  uses  nonflre- 
reslstant  hydraulic  fluid  shaU  be  equipped 
with  an  Installed  fire-suppression  system. 

213.  It  Is  proposed  to  add  a  new  man- 
datory standard  57.4-a9  which  Is  ap- 
plicable to  underground  only- as  follows: 


208.  li  is  proposed  to  add  a  new  manda- 
tory itandard  57.3-57  which  is  applicable 
to  surface  and  underground  as  follows: 


57.4-89  Mandatory.  MIQISAC. — Unat- 
tended diesel -operated  eqtdpmesit  shall  be 
provided  with  an  automatically-actuated 
fire-swppresslon  system. 

214.  It  is  pi-oposed  to  add  a  new  man- 
datory standard  57.4-90  which  is  ap- 
pUcable  to  undergi-ound  only  as  follows: 

57.4-00  Mandatory.  MNMSAC. — Unat- 
tended electric  motors  rated  at  60  hp  or 
more,  or  unattended  electric  motors  of  less 
than  60  hp  associated  with  equivalents  of 
one  gallon  or  more  of  combustible  liquid. 
50  pounds  of  nonftre-retardant  treated  u-ood. 
or  10  pounds  ot  pfastlc  material  diall  be 
provided  with  an  sutomBtlcally-acniated 
fire -suppression  system. 

215.  It  is  proposed  to  add  a  new  man- 
datory standard  57.4-81  which  is  ap- 
plicable to  underground  only  as  follows: 

57.4-91  MtMdmUiry.  MMMSAC. — Automat- 
IcaUy-actnated  hi*  auppr risK nn  systcnos  on 
unattended  equipment  shidi  meet  the  fol- 
lowing criteria: 


I  a)  Plre -suppression  system;  approved 
components:  installation  requirements: 

( 1 )  The  components  of  each  ftre-«uppre«- 
.sion  system  shall  be  listed  as  approved  by 
Factory  Mutual  Engmeerirtg  Corporation  or 
Underwriters  Laboratories,  Inc  ,  or  approved 
by  the  Secretary. 

(2)  Where  used,  pressure  vessels  shall  be 
designed  and  constructed  in  accordance  with 
one  of  the'  following;  Nationally  recognized 
testing  laboratory  standard,  e.g..  Underwrit- 
ers Laboratories,  Inc.;  Federal  agency  stand- 
ard, e.g..  Department  of  "nransportation;  or 
American  Society  of  Mechanical  Engineers 
lASME)  Boiler  and  Pressure  Vessel  Coae 
Section  VIU   il971). 

(3)  The  cover  of  hose  Installed  in  f.re- 
suppres&ion  systems,  after  the  effective  dat« 
of  this  standard.  shaU  meet  the  flame-reslst- 
aut  requirements  dl  Section  1865,  Part  18 
of  Title  30. 

(4)  Plre-3uppression  systems  shall,  vkhere 
appropriate,  be  Installed  tn  aooordance  -n  ith 
the  manufacturer's  gpecificatUinw 

(bl  Sensors'  requirements,  and  in£:a:'..'\- 
t  ion ;  \ 

1 1 )  Wheqe  fl>'C'^upP''C6slon  devices  are  In- 
stalled, one  or  more  polnt-ty]pe  sensors  or 
equivalent  shall  be  Installed  for  each  50 
square  feet  or  fraction  thereof  of  top  surface 
area  oX  such  equipment.  Each  such  sensor 
£JiaU  be  designed  to  activate  tite  fire-sup- 
pression system  and  to  disconnect  the  elec- 
trical power  source  or  to  stop  the  Internal 
combustion  engine  power  to  the  eqtilpmeui 
protected;  and.  except  where  sprinklers  are 
used,  tha%  shall  be  in  addition,  a  manual 
actuator  Installed  to  cq;>erate  the  flre-sup- 
presslon  system.  Where  sprinklers  are  used, 
provision  shall  also  be  made  for  manual  ap- 
plication of  water  to  the  protected  eqvilp- 
ment. 

t2)  Sensors,  where  practicable,  sbsll  be 
installed  In  accordance  with  the  recommen- 
dations set  forth  in  National  Fire  Code  No 
72A,  "Local  Protective  Signaling  Systems" 
iNPPA  No.  72A-1974), 

( 3 )  If  ^ectrlcally  operated  sensors  aj°e  vised 
in  fire -suppression  systems,  they  shall  op- 
erate independently  of  power  to  tbe  main 
motor  (or  equivalent)  or  contain  a  standby 
power  source  so  that  tba  flxe-sappression 
syatem  will  remain  operattv*  for  at  least  four 
hours  If  th*  circuit  bseakets  (or  other  pro- 
tective devices)  actuate. 

1 4)  Sensor  systems  shall  include  a  device 
or  method  for  determining  tbelr  operartre 
condition. 

ic)  Capacity  of  fire-suppreaston  devices; 
location  and  direction  ot  nooEles; 

( 1  >  Each  fire -suppression  device  shaU  be: 

A.  Adequate  In  size  and  capacity  to  ex- 
liugui&h  potential  fires  in  or  on  tbe  equip- 
ment protected;  and 

B.  Suitable  for  the  atmospheric  conditions 
surrounding  the  equipment  protected  (eg . 
air  velocity,  tyi>e.  and  proximate  combusti- 
ble material ) ;  and 

C.  Rugged  enough  to  withstand  rough 
ii.sage  and  vibration. 

(2)  The  extiugulshant-discharge  noz2:le  of 
each  fire-suppression  system  where  practica- 
ble. shaU  be  located  so  as  to  take  advantage 
of  mine  ventilation  air  cturents.  The  fire- 
suppression  system  may  be  of  the  Internal 
injection,  inundating,  or  combination  type 
Where  fire  control  is  achieved  by  internal 
Injection,  and  Inundation,  baaardous  loca- 
tions shall  be  enclosed  to  minimtwe  rvsnoB 
and  over-shoot  of  tbe  extiBcnlatalne  agent. 

(d)  Plre -suppression  aystewwr:  mater  sup- 
ply systems  reqtilreaaents: 

( 1 )  Flre-supprMilon  syitMBs  tieliig  water 
or  UciuM  chemical  to  protect  unattended 
equipment  shall : 

A  Be  ltTntt,ed  to  a  prMsuic  cetmimUaA  wltb 
the  ptpa  fttttngs,  valves, 
in  the  svstem. 
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B.  Be  located  so  as  to  be  protected  against 
damage  during  operation  of  the  equipment 
protected. 

C.  Employ  liquid  which  U  free  trmn  exces- 
sive sediment  and  Is  noncorroslve  to  the 
system. 

D.  Include  strainers  equipped  with  flush- 
out  connections  or  equivalent  protective  de- 
laces  and  a  rising  stem  or  other  vlsual-lndl- 
cator-type  shut-oS  valve. 

(2)  Water  for  flre-suppresslon  systems 
Installed  on  underground  equipment  may  be 
supplied  from  mounted  water  tanks  or  by 
connection  to  water  mains.  Such  water  sup- 
plies shall  be  continuously  connected  to  the 
flre-suppresslon  system  whenever  the  equip- 
ment Is  connected  to  a  power  source. 

(e)  Water  spray  systems:  capacity,  water 
supply  minimum  requirements: 

(1)  Where  water  spray  systems  are  used 
the  rate  of  flow  shall  be  at  least  0.2S  gallon 
per  minute  per  square  foot  over  the  top  sur- 
face area  of  the  equipment  and  the  supply 
of  water  shall  be  adequate  to  provide  the 
required  flow  of  water  for  10  minutes. 

(3)  Liquid  chemical.  If  used,  shall  be  non- 
toxic, and  when  applied  to  flre  shall  not 
produce  excessive  toxic  compounds.  The 
quantity  of  liquid  chemicals  required  shall 
b*  proportionately  less  than  water  as  based 
on  equivalency  ratings  made  by  a  nationally- 
recognized  testing  agency  acceptable  to  the 
Secretary. 

(f)  Dry  chemical  systems:  capacity  and 
minimum  requirements: 

Dry  chemical  flre  extinguishing  systems 
used  on  underground  equipment  shall  be  of 
the  multipurpose  powder  type  and  shall 
Include: 

(1)  The  system.  Including  all  hose  and 
noczlee,  shall  be  protected  against  the  en- 
trance of  moisture,  dust,  or  dirt; 

(3)  The  system  shall  be  guarded  against 
damage  during  operation  of  the  equipment 
protected; 

(3)  Hose  and  pipe  shall  be  as  short  as  pos- 
sible; the  distance  between  the  chemical 
container  and  furthest  nozzle  shall  not  ex- 
ceed 60  feet; 

(4)  Hose,  piping,  and  fittings  between  the 
actuator  and  the  chemical  container  shall 
lunr*  a  bursting  pressure  of  600  pounds  per 
■quare  inch  (gage)  or  higher;  the  hose, 
p^lng,  and  fittings  between  the  chemical 
container  and  the  nozzles  shall  have  a  buist- 
tng  pressure  of  30O  pounds  per  square  inch 
(gage)  or  higher;  and 

(6)  The  system  shall  discharge  In  1  minute 
or  less,  for  quantities  leas  than  60  pounds 
(nominal)  >  and  in  less  than  3  minutes  for 
quantities  more  than  60  pounds. 

(6)  On  unattended  underground  equip- 
ment, the  number  of  pounds  of  dry  chemical 
ea4>loyed  by  the  system  shall  be  not  less 
than  1  pound  per  square  foot  of  top  sivface 
area  of  the  equipment;  however,  the  mini- 
mum amount  in  any  system  shall  be  20 
pounds  (nominal).  The  discharge  shall  be 
directed  into  and  on  potentially  hazardous 
locations  of  the  equipment. 

(g)  High  expansion  foam  systems:  mini- 
mum capacity  requirements: 

On  unattended  underground  equipment, 
the  amount  of  water  delivered  as  high  ex- 
pansion foam  for  a  period  of  approximately 
20  minutes  shall  be  not  less  than  0.06  gallon 
per  minute  per  square  foot  of  surface  area 


'  The  word  "nominal"  Is  used  in  this  stand- 
ard to  express  the  approximate  weight  In 
pounds  of  all-purpose  dry  chemical  (ammo- 
nium dlhydrogen  phosphate)  because  the 
density  of  the  all-purpoee  dry  chemical  la 
less  than  the  density  of  sodium  bicarbonate; 
a  system  originally  designed  for  SO  pounds  of 
sodium  bicarbonate  will  not  hold  quite  60 
pounds  of  all-purpose  dry  chemical. 
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of  the  equipment  protected;  provided,  how- 
ever, the  mlnlmimi  total  rate  for  any  system 
BhaU  be  not  leas  than  8  gallons  per  minute. 

(h)  Inerting  of  mine  atmosphere  by  total 
flooding  prohibited: 

No  fire  suppression  device  designed  to  con- 
trol fine  by  total  flooding  with  an  mert  gas 
shall  be  installed  to  protect  unattended  un- 
derground equipment  except  In  enclosed 
dead-eod  entries  or  enclosed  rooms. 

(1)  Flre-suppresslon  systems;  hazards; 
training  of  miners: 

Each'  operator  shall  histruct  all  miners 
normally  assigned  to  the  active  workings  of 
the  mine  with  respect  to  any  hazards  in- 
herent. In  the  operation  of  all  flre-suppresslon 
systens  used  in  those  workings  and,  where 
appropriate,  the  safeguards  available  at  each 
such  installation. 

(J)  Inspection  of  flre-suppresslon  systems: 

(1)  All  flre-suppresslon  systems  shall  be 
visually  inspected  at  least  once  each  week 
by  a  person  competent  to  mak»  such  inspec- 
tions. 

(2)  Each  flre-suppresslon  system  shall  be 
tested  and  maintained  in  accordance  with 
the  requirements  speclfled  in  the  appropriate 
National  Flre  Code  listed  for  the  type  and 
kind  of  device  used  as  follows : 

National  Flre  Code  No.  IIA  "High  Expan- 
sion Foam  Systems"  (NFPA  No.  llA-1970). 

National  Flre  Code  No.  13  "Installation  of 
Sprinkler  Systems"  (NFPA  No.  13-1974). 

National  Fire  Code  No.  15  "Water  Sprav 
Fixed  Systems"  (NFPA  No.  15-1973) . 

National  Fire  Code  No.  17  "Dry  Chemical 
Systems"  (NFPA  No.  17-1973). 

National  Flre  Code  No.  72A  "Local  Protec- 
tive Signaling  Systems"  (NFPA  No.  72A- 
1974). 

National  Fire  Code  No.  198  "Care  of  Fire 
Hose"  <NFPA  No.  19»-1972) . 

(3)  A  record  of  the  Inspections  required  by 
this  section  shall  be  maintained  by  the 
operator.  The  record  of  the  wertcly  inspec- 
tions sheUl  be  maintained  at  an  appropriate 
location  near  each  flre-suppresslon  system. 

(k)  Incorporation  by  reference;  availability 
of  publications 

Publications  to  which  references  are  made 
in  this  standard  are  hereby  incorp<MUted  by 
reference  and  made  a  part  hereof.  The 
Incorporated  publications  are  available  for 
examination  at  each  Metca  and  Nonmetal 
Mine  Health  and  Safety  Subdlstrict  OfDce 
of  the  Mining  Enforcement  and  Safety  Ad- 
ministration. National  Fire  Codes  may  be 
purchased  from  the  National  Fire  Protection 
Association,  470  Atlantic  Avenue,  Boston,  MA 
02210.  The  Boiler  and  Pressxire  Vessel  Code 
may  be  piirchased  from  the  American  Soci- 
ety of  Mechanical  Engineers,  345  East  47th 
St.,  New  York,  NY  10017. 

216i,  It  is  proposed  to  add  a  new  man- 
datory standard  57.4-92  which  is  appli- 
cable to  underground  only  as  follows: 

57.4-92  Mandatory.  MNMSAC. — Fire-sup- 
pressien  systems  on  attended  equipment 
shall  meet  the  following  criteria. 

(a)  Pire-suppression  system,  approved 
components,  installation  requirements  are 
as  follows: 

(1)  iThe  components  of  each  flre-suppres- 
slon system,  where  appropriate,  shall  be 
listed  as  approved  by  Factory  Mutual  En- 
gineering Corporation  or  Underwriters  Labo- 
ratories or  approved  by  the  Secretary. 

(2)  Where  used,  pressure  vessels  shall  be 
designed  and  constructed  in  accordance  with 
one  of  the  following:  nationally  recognized 
testing  laboratory  standard,  e.g..  Under- 
writers Ijaboratorles,  Inc.;  Federal  agency 
standard,  e.g..  Department  of  Transporta- 
tion; or  American  Society  of  Mechanical 
Engineers  (ASMS)  Boiler  and  Pressxire  Ves- 
sel Code.  Section  Vin  ( 1971 ) . 


(3)  The  cover  of  hose  installed  in  flre- 
suppresslon  systems  after  the  elTectlve  date 
of  this  standard  shall  meet  the  flame-resist- 
ant requirements  of  Section  18-65,  Part  18 
of  Title  30. 

(4)  Two  or  more  manual  actuators,  where 
practicable,  shall  be  installed,  as  provided 
in  subdivisions  (5)  and  (6)  of  this  subx>ara- 
graph,  to  activate  a  flre-suppresslon  system 
on  attended  equipment  purchased  on  or 
after  the  effective  date  of  this  standard.  At 
least  one  manual  actuator  shall  be  used 
on  equipment  purchased  prior  to  the  effec- 
tive date  of  this  standard. 

(5)  Manual  actuators  shall  be  located  at 
different  locations  on  the  equipment,  and 
at  least  one  manual  actuator  shall  be  located 
within  easy  reach  of  the  operator's  normal 
operating  position. 

(8)  Manual  actuators  to  activate  fire- 
suppression  devices  on  attended  equipment 
not  regularly  operated  by  a  miner  shall  be 
installed  at  different  locations,  and  at  least 
one  manual  actuator  shall  be  Installed  so 
as  to  be  easily  reached  by  the  miner  at 
the  job  site  or  by  persons  approaching  the 
equipment. 

(7)  Where  sprinklers  are  used,  provisions 
shall  be  made  for  manual  application  of 
water  to  protected  equipment  in  lieu  of  a 
manual  actuatcM*. 

(b)  Sensors:  requirements  and  Installa- 
tion are  as  follows: 

(1)  Sensors,  where  practicable,  shall  be 
installed  in  accordance  with  the  recommen- 
dations set  forth  in  National  Fire  Code  No. 
72A  "Local  Protective  Signaling  Systems" 
(NFPA  No.  73A-1974).  On  attended  equip- 
ment powered  through  a  trailing  cable,  the 
flre-suppresslon  system  shall  operate  Inde- 
pendently of  the  electrical  power  provided 
by  the  cable. 

(2)  Point-type  sensors  (such  as  thermo- 
couple, bimetallic  strip,  or  rate  of  tempera- 
ture rise)  located  in  ventilated  passageways 
shall  be  installed  downwind  from  the  equip- 
ment to  be  used. 

(3)  Sensor  systems  shall  include  a  device 
or  method  for  determining  their  operative 
condition. 

(c)  Capacity  of  fire-suppression  devices; 
location  and  direction  of  nozzles  are  as  fol- 
lows: 

(1)  Each  fire -suppression  device  shall  be: 
A    Adequate  in  size  and  capacity  to  ex- 
tinguish potential  fires  in  or  on  the  equip- 
ment protected;  and 

B.  Suitable  for  the  atmospheric  conditions 
surrounding  the  equipment  protected  (such 
as  air  velocity,  type,  and  proximity  of  ad- 
jacent combustible  material) ;  and 

C.  Rugged  enough  to  withstand  rough 
usage  and  vibration  when  Installed  on  mi- 
ning equipment. 

(2)  The  extlnguishant-dlscharge  nozzle  of 
each  fire-suppression  system,  where  practic- 
able, shall  be  located  so  as  to  take  advantage 
of  mine  ventilation  air  currents.  The  flre-sup- 
presslon system  may  be  of  the  Internal  in- 
jection, inundating,  or  combination  type. 
Where  fire  control  Is  achieved  by  Internal  in- 
jection, or  combination  of  Internal  Injection 
and  Inundation,  hazardous  locations  shall  be 
enclosed  to  minimize  runoff  and  over-shoot 
of  the  extinguishing  a^ent;  the  extinguish- 
ing agent  shall  be  directed  onto: 

A.  Cable  reel  compartments  and  electrical 
cables  on  the  equipment  which  are  subject  to 
fiexlng  or  to  external  damage;  and 

B.  All  hydraulic  components  on  the  equip- 
ment which  are  exposed  directly  to  or  lo- 
cated in  the  Immediate  vicinity  of  electrical 
cables  which  are  subject  to  flexing  or  to 
damage. 

(d)  Water  spray  systems;  capacity,  water 
supply;  minimum  requirements  are  as  fol- 
lows : 
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(1)  Where  water  q»ay  systems  are  need 
for  inundating  attended  underground  equip- 
ment the  rate  of  flow  shall  be  at  least  0.18 
gallon  per  mlnut*  per  aquare  Coot  over  ttte 
top  enrCaoe  area  at  tbe  eqa^anrHtt  (eadndtng 
eanwyms,  eotten.  axMt  gathflrtng  bsadi). 
and  the  supply  ct  water  ^all  be  adequate  to 
provide  the  reqxilred  flow  of  water  for  10 
minutes. 

(Z)  Wbara  water  is  used  for  Internal  in- 
jection on  attended  eqnlpmftnt  the  total 
quantity  ot  water  shall  be  at  leaat  4.5  gallona 
times  the  number  of  hazardous  locations. 
Tti9  rate  of  Sow  ^all  be  not  less  than  7  gal- 
lons per  minute. 

(3)  Where  water  Is  used  in  a  combination 
Internal  injection  and^  inundation  system  on 
attended  equipment,  the  rate  of  flow  ebaU  be 
at  least  0.12  gallon  per  minute  per  square 
foot  over  tlie  top  surface  area  of  tbe  equip- 
ment (enwimrttng  eonveycn.  cuttKs.  and 
gathering  heads),  and  the  supply  of  water 
ahaU  be  adequ&te  to  provide  the  required 
flow  of  water  for  10  minutes. 

(4)  On  equipment  provided  with  a  cable 
reel  and  an  Internal  Injection  or  eomblna- 
tloB-type  syatam,  the  amount  of  water  dls- 
ctaargeA  into  the  eaUe  reel  compartments 
alMdi  b«  apivoximat^  26  percent  o(  tbe 
■BWUBt  required  to  be  discharged  by  the  sya- 
tem.  bonevcr.  such  qtiallty  need  not  exceed 
lOsaUona. 

(6>  Urquld  chemical  may  be  used  in  self- 
fontalmti  flre-suptHresston  i^stema.  Such  liq- 
uid flhitmVm'T  itoaU  be  lyontoalo  and  when 
iipr*^*^t  to  ft  flre  abail  not  produce  mrweslve 
toxic  oon^wunda.  Tbe  quantity  of  liquid 
chemicals  required  shaJl  be  proportionately 
leaa  than  mwtbu  aa  based  on  equivalency  rat- 
ings mad*  by  a  nationally  recognized  agency 
approved  by  tlM  Secretary. 

(e)  Flre-euppreeaKm  ^sterns;  extinguish- 
ant  sut^ly  aystema  arfr  as  f  qUowb  : 

(1)  Flre-auppresnlnn  systems  using  water 
ot  llqalfA  "yf^rni^^ni  to  protect  attended  equip- 
ment shall: 

A.  Be  limited  to  a  pressure  consistent  with 
the  p4>e,  fittings,  valves,  and  nozzles  used  tax 
tbAiVStem. 

B.  Bo  loeated  so  e«  to  be  protected  against 
damage  during  operation  of  tbe  equipment 
protected. 

C  Kmpiuy  liquid  which  is  free  frcnn  ex- 
cjesstiie  Mdlment  axKi  noncorroslre  to  the 
systuB.  * 

D.  Inciuile  sferainen  equipped  with  ftuali- 
out  connections  or  eqaivalent  protectire  de- 
vices and  a  rising  stem  or  other  visual  Indl- 
oator-type  shutoff  valve. 

(3)  Water  suppIIeB  ftar  flre-suppression 
system  instaUad  on  underground  equlpoaent 
nmy  be  maintained  tn  mounted  w<ater  tanks 
or  by  oonneetlon  to  water  mains.  Such  water 
BoppHea  sitall  be  continuously  connected  to 
the  fli»*uiipieasion  sjetum  wHenever  tHe 
equipment  la  connected  to  a  power  aouree, 
•xoept  for  a  reasonaUe  time  for  ehanglTig 
hoae  oonnectkms  to  hydrants  wtille  tbe 
machine  la  stopped  In  a  ventilated  paeeage- 
«!ay. 

(f )  Dry  chemical  systems;  capacity;  mini- 
mum requimnents  are  as  follows: 

(1)  Dry  cbemloal  flre  extlnguisfaing  systems 
used  cm  underground  equipment  shall  be  of 
tb»  multipurpose  powder-type  and  abaU  in- 
clude tlio  toUowlng : 

A.  Tbe  ujuUja  tneltiding  all  boec  and  noc- 
zles  aball  be  protected  against  tbe  entrance 
of  moisture,  dust,  or  dirt; 

B.  The  system  shall  be  guarded  against 
damage  during  operation  of  tbe  equipment 
proteeted: 

C.  Hoee  and  pipe  shall  be  as  short  as  pee- 
Blble;  the  distance  betvreen  the  chemical  con- 
tainer and  fortbeet  no^e  tftall  not  exceed 
SOftai; 

D.  Hoee,  piping,  and  fittings  between  tbe 
actuates  and  the  <^emlcal  container  shall 


have  a  bursting  pieesure  of  500  pounds  per 
square  Inch  (gage)  or  bi^er;  tbe  base,  p4>- 
Ing,  and  fitting  between  the  ebemieal  eesk- 
talner  aztd  tbe  nowJes  Shan  have  a  liiiilli^ 

pressure  of  300  pounds  per  square  inch  (gage) 
or  higher;  and 

K.  The  system  shall  discharge  in  1  minute 
or  leas,  for  quantities  leas  than  50  potinds 
(nominal)'  and  in  less  than  2  minutes  for 
quantities  more  than  50  pounds. 

(2)  On  underground  equipment,  tbe  num- 
ber of  pounds  (nominal)  employed  by  the 
system  shaU  equal  5  Umes  the  total  number 
of  hazardous  locations. 

(3)  The  amount  of  dry  chemical  dis- 
charged into  the  cable  reel  compartments  of 
attended  underground  equipment  shall  be 
approximately  38  percent  of  the  total 
amount  required  to  be  discharged  by  the 
system:  however,  ttx«  quantity  discharged  in- 
to a  cable  reel  compartment  need  not  exceed 
10  pounds. 

(g)  High  expansion  foam  systems;  mini- 
mum capacity  requirements  are  as  folIowE: 

( 1 )  On  underground  equipment,  foam  may 
be  delivered  by  Internal  injection,  inunda- 
tion, or  catnblnation-type  systems.  Each 
system  shall  deliver  water  as  foam  for  a 
minimum  of  10  minutes.  For  internal  injec- 
tion, the  rate  of  water  application  as  high 
expansion  foam  shall  be  not  less  than  0.5 
gallon  per  minute  per  hazardous  location; 
however,  the  minimum  total  rate  shall  be  not 
less  than  2  gallons  per  minute.  For  Inunda- 
tion, the  rate  of  water  application  as  high 
expansion  foam  shall  be  not  less  than  0.05 
gallcm  per  minute  per  square  foot  of  top  sur- 
face area  of  the  equipment  protected;  how- 
ever, the  minimum  total  rate  ataaU  be  not 
less  than  5  gallons  of  water  per  minute. 

(2)  In  combined  internal  Injection  and  in- 
undation systems  Hie  rate  of  water  applied 
as  foam  shall  not  be  less  than  0.035  gallon 
par  minute  per  square  foot  of  top  surface 
area  of  tlie  equipment  protected;  however, 
tbe  minimum  total  rate  shall  not  be  lees 
than  3J>  gallons  «1  water  per  minute. 

(3)  Where  Internal  injection  is  employed, 
the  amount  of  water  discharged  as  high  ex- 
panston  foam  into  tl>e  eaifle  reel  compart- 
meata  of  underground  equipment  regularty 
operated  by  a  miner  shall  be  approxiinataty 
26  percent  of  the  total  amount  required  to 
be  discharged  by  the  system;  however,  the 
quantity  of  wmt^  discharged  as  fosm  into 
tbe  cable  reel  compartment  need  not  exceed 
1.6  gallons. 

(h)  Extinguishing  agents;  requirements  on 
mining  equipment  en^Ioyed  in  low  vertical 
clearance  are  as  follows:  CHi  mining  equip- 
ment BO  more  than  S2  Inches  high,  tbe 
quantity  at  extinguishing  agent  required 
may  be  reduced  by  one-fourth  if  qiace  limi- 
tations on  the  equipment  require  such  re- 
duction. 


(1)  Fire-«UMireaak>n 
training  of  miners  reqiiirements  are  as  fol- 
lows: Bach  operator  shall  instruct  aU  miners 
normally  assigned  to  tbe  active  workings  of 
tbe  mine  with  respect  to  any  boards  inlter- 
ent  In  the  operation  of  all  flre-suppresslon 
systems  and  where  appropriate,  the  safe- 
guards available  at  each  such  installation. 

(J)  Inspection  of  flre-suppressloB  systems 
reqvilrements  are  as  foBows:  (1)  All  flre- 
suppression  systMns  iSiall  be  visually  In- 
q>ected  at  least  once  each  week  by  a  person 
qualified  to  make  such  inspections. 


'  The  word  "nominal'  is  used  in  this  stand- 
ard to  express  the  approximate  weight  In 
pounds  of  all-purpoae  dry  ehemloal  (am- 
monium dlhydrogen  phaq>hate)  because  the 
density  of  the  aU-purx>ose  dry  chemical  la 
les  than  the  density  of  aodium  bicarbonate; 
a  system  originally  dwdgiwd  fM-  50  pounds 
of  sodium  bicarbonate  will  not  hold  quite  50 
pounds  of  all-purpose  dry  chemloa]. 


(2)  Each  fire-suppression  system  shall  be 
tested  and  maintained  in  acoordanoe  with  the 
requirements  specified  in  tbe  appropriate  Na- 
tional Fire  Oode  Ustad  am  XoUowa  for  the  type 
and  kind  of  device  used: 

Nattooal  Vm  Ood*  Na  UA  •3t(h  Xxpan- 
slon  Foam  Systems'*   (NFPA  Ho.  llA-irTO). 

National  Flre  Oode  No.  13  "laatallatlon  or 
Sprinkler  SystenM"  (NFPA  Ha  lg^-1974). 

National  Flre  Code  No.  15  "WXer  Sprsy 
Fixed  Systems"  (NFPA  Kol  16-lt7S). 

National  Flre  Oode  No.  17  *llry  Chen.ical 
Systems"  (KFPA  Mo.  17-187a>. 

National  Fire  Oode  No.  73A  "Local  Protec- 
Uvw  Blgnallng  Systems"  (NFPA  No.  72A- 
1974). 

National  Fire  Code  No.  196  "Care  ot  Pire 
Hoae"  (NFPA  No.  198-1872). 

(3)  A  reccad  of  tbe  Inspectloas  required  by 
this  Section  shall  be  Tnatntalniwl  by  tbe  c^s- 
erator.  Tiie  record  of  tbe  weekly  inapectlons 
shall  be  maintained  at  an  appropriate  lo- 
cation near  each  flre-eappreaakin  system. 

(k)  IncorporatlOH  by  rerercnee;  availabil- 
ity of  putaUeations: 

Publications  to  which  references  are  made 
in  this  standard  are  hereby  incorporated  by 
reference  and  made  a  part  berof.  The  incor- 
porated publications  are  available  for  exami- 
nation at  e«Mdi  Metal  and  Honmetal  Mine 
Health  and  Safety  Subdlstrict  OBce  of  the 
Mining  Enforcement  and  Saffety  A<fcnlni6tra- 
tion.  National  Ftre  Oodsa  may  be  obtained 
from  the  National  Ftre  Protection  Maoci^- 
tton.  47D  AtlanUc  Avenue.  Boston.  UA  02210. 
The  Boiler  and  Pressure  Vessel  Oode  may  be 
purchased  from  the  American  Society  of  Me- 
chanical Engineers,  345  Bast  47tb  St ,  New 
York,  NY  10017. 

R.  Section  57.5  "Air  qHality.  ventila- 
tion, radtetiori,  and  physleal  agents'  is 
proposed  to  be  amended  as  foDows: 

217.  It  is  proposed  to  add  a  new  man- 
datory standard  67.5-18E  whlcb  Is  a(k- 
pllcaUe  to  surface  and  underground  as 
follotrs: 

57JI-I8E  MavAatory. — i«»<»iim<^  ventil- 
ation equipment  sball  be  **^**"^  and  used 
wbenerver  ventHatlon  and  air  quality  is  not 
maintained  In  accordance  with  tbe  applicable 
standards  in  this  section  67  Jl. 

218.  It  is  prt^XMed  to  add  a  new  man- 
datary standard  57.5-18P  which  Is  ap- 
plicable to  surface  and  underground  as 
follows : 

57.5-lfiF  Mandatorji.  ISmSSKC. — All  un- 
derground main  fans  shan  have  reBy>te  con- 
trols at  safe  locations,  preferably  on  tbe  sur- 
face, and  protected  against  poaatble  damage. 

219.  It  is  proposed  to  reroke  advisory 
standard  57.5-21.  MNUBAC. 

220.  It  is  proposed  to  revoke  advLsory 
standard  57.5-30.  MNMSAC. 

221.  It  is  proposed  to  revoke  and  re- 
place reserred  number  57.5-35  with  the 
series  of  numbers  57.5-35 A  through  57.5- 
35Z  under  the  present  center  heading  and 
colter  subheflkdlng.  and  reserve  numbers 
57.5-35C  through  57.5-35Z. 

222.  It  is  propoeed  to  add  a  new  man- 
datory standard  57.5-35A  which  is  appli- 
cable to  underground  only  as  foDows: 

57.6-36A  Mandatory.  lOOiBAC  —  Seals 
Bball  be  provided  wltb  a  mfne  for  checking 
the  quaUty  of  air  bridnd  ttie  seal  and  a 
means  to  prevent  a  water  bead  ftan  dsielop- 
Ing  unless  tbe  seal  is  deslgnad  to  impound 
water. 

223.  It  is  proixised  to  add  a  new  man- 
datory standard  S7.S-SSB  wlddi  k  ai>pU- 
cable  to  underground  oaij  as  foOows: 
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57.5-35B  Mandatory. — Booster  fans  shall 
be:    , 

(a)  Installed  In  nonoombustlble  bulkheada 
or  with  noncooabuatlble  air  ducta  In  a  man- 
ner to  prevent  recirculation; 

(b)  Installed  with  noncombustible  hous- 
ings; 

(c)  laspected  at  least  weekly  to  insure 
proper  operation  of  fan,  fan  signal  devices 
and  fan  controls; 

(d)  P'rovlded  with  an  a\itomat4c  signal  de- 
vice to  give  warning  or  alarm  should  the  fan 
system  malfunction.  The  signal  device  shall 
be  so  located  that  it  can  be  seen  or  heard  by 
a  responsible  person  at  all  times  when  per- 
sons are  underground: 

(e)  Equipped  with  two  sets  of  controls 
capable  of  starting,  stopping,  and  reversing 
the  fans.  One  set  of  controls  shall  be  located 
at  the  fans.  A  second  set  of  controls  shall  be 
at  another  location  remote  from  the  fans. 

224.  It  is  proposed  to  add  a  new  man- 
datory standard  57.5-43  which  is  appli- 
cable to  underground  only  as  follows; 

57.5-43  Mandatory. — At  every  under- 
ground mine  where  radon  daughter  concen- 
trations In  excess  of  0.3  WL  are  found  in  any 
active  workings: 

(a)  Radon  daughter  sampling  equipment 
shall  be  available  for  use  on  each  given  shift 
when  men  are  working  underground. 

(b)  A  competent  person  shall  be  available 
to  make  radon  daughter  measurements  re- 
quired by  the  standard  In  this  section  on 
each  shift. 

(c)  Each  alpha  detector  in  the  sampling 
equipment  shall  be  calibrated  prior  to  its 
initial  use,  and  thereafter,  at  intervals  not 
to  exceed  6  months.  The  most  recent  calibra- 
tion record  for  each  instrument  shall  be  kept 
with  the  Instrument  and  be  available  for 
Inspection  by  the  Secretary  or  his  duly  au- 
thorized representative. 

(d)  Except  as  required  by  this  section. 
procedures  for  sampling  and  calibration  of 
sampling  equipment  shall  be  in  accordance 
wltli  American  National  Standards  Institute 
(ANSI)  N-13.8-1973.  section  14,  which  Is 
hereby  incorporated  by  reference  and  made  a 
part  hereof.  This  publication  may  be  exam- 
ined In  any  Metal  and  Nonmetal  Mine  Health 
and  Safety  Subdistrlct  Office,  Mining  En- 
forcement and  Safety  Administration,  or  may 
be  obtained  frocn  the  American  Natlon&l 
SUndards  Institute,  Inc.,  1430  Broadway, 
New  YOTk,  NT  10018. 

225.  It  is  proposed  to  add  a  new  man- 
datory standard  57,5-44  which  is  appli- 
cable to  underground  only  as  follows : 

57.6-44  Mandatory.  MNMSAC. — The  wear- 
ing of  respirators  approved  for  protection 
against  radon  daughters  shall  be  required  tax 
environments  exceeding  1.0  WL  and  respira- 
tor use  shall  be  In  compliance  with  Stand- 
ard 57.5-5. 

226.  It  is  proposed  to  add  a  new  man- 
datory standard  57.5-45  which  is  appli- 
cable to  underground  only  as  follows: 

57.5-45  Mandatory.  MNMSAC. — Inactive 
workings.  In  which  radon  daughter  concen- 
trations are  above  1.0  WL,  shall  be  posted 
against  unauthorized  entry  and  designated 
by  signs  Indicating  them  as  areas  in  which 
approved  respirators  shall  be  worn. 

227.  It  Is  proposed  to  add  a  new  stand- 
ard 57.5-46  which  is  applicable  to  under- 

"Ttround  only  as  follows : 

57.5-40  Mandatory.  MNMSAC. — Where 
radon  daughter  concentrations  exceed  10  WL, 
reqjlrator  protection  against  radon  gas  shall 
be  provided  In  addition  to  protection  against 
radon  daughters.   Protection  against  radon 
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gas  shall  l>e  provided  by  suppUed  air  devices 
or  by  face  masks  containing  adsorbent  ma- 
terial capable  of  removing  both  radon  and 
its  daughters. 

228.  It  is  proposed  to  add  a  new  man- 
datory standard  57.5-47  which  is  appli- 
cable to  underground  only  as  follows: 

57.5-47  Mandatory.  MNMSAC. — Gamma 
radlaition  surveys  shall  be  conducted  an- 
nually in  all  underground  mines  where 
radioactive  ores  are  mined. 

(ay  Surveys  shall  be  in  accordance  with 
ANSI  N  13.8-1973,  section  14,  for  gamma 
radiation  measurement  methods  as  set  forth 
in  57.5-43 (d).  This  publication  may  be 
examined  In  any  Metal  and  NonmetaJ  Mine 
Health  and  Safety  Subdistrlct  Office,  Mining 
Enforcement  and  Safety  Administration,  or 
may  be -obtained  from  the  American  National 
Standards  Institute,  Inc.,  1430  Broadway, 
New  York,  NY  10018. 

(b)  Where  average  gamma  radiation  meas- 
urements are  in  excess  of  2.0  mllllroentgen 
per  hour  in  the  working  place,  gamma  radia- 
tion dosimeters  shall  be  provided  for  all  per- 
sons affected,  and  records  of  cumulative  indi- 
vidual gamma  radiation  exposure  shall  be 
kept. 

(c)  Annual  individual  gamma  radiation  ex- 
posure shall  not  exceed  5  Renis. 

S.  Section  57.9  "Loading,  hauling, 
dumping"  is  proposed  to  be  amended  as 
follows : 

229.  It  is  proposed  to  revoke  advisory 
standard  57.9-18.  MNMSAC. 

230.  It  is  proposed  to  revise  advisory 
standard  57.9-35  which  is  applicable  to 
surface  and  underground  and  make  it 
mandatory  as  follows: 

57.9-35  Mandatory.  MNMSAC.  —  Move- 
ments of  two  or  more  pieces  of  raU  equip- 
ment Operating  independently  on  the  same 
track  shall  be  suitably  controlled  for  safe 
operation. 

231.  It  is  proposed  to  revise  £uivisory 
standard  57.9-46  which  is  applicable  to 
surf^e  and  underground  and  make  it 
mandatory  as  follows: 

57.9—46  Mandatory.  MNMSAC. — ^Backpol- 
ing  of  trolleys  shall  be  avoided  wherever 
possible;  but  when  necessary,  backpoling 
shall  be  done  only  at  slow  speeds. 

232.  It  is  proposed  to  revise  advisory 
standard  57.9-56  which  is  applicable  to 
surface  and  underground  and  make  it 
mandatory  as  follows: 

57.9-56  Af andafory.  MNMSAC. — Where  nec- 
essary, bumper  blocks  or  the  equivalent  shall 
be  provided  at  all  track  dead-ends. 

233.  It  is  proposed  to  revise  advisory 
standard  57.9-57  which  is  applicable  to 
surfa,ce  and  underground  and  make  it 
mandatory  as  follows: 

57.9-57  Mandatory.  MNMSAC— Grizzlies, 
gratas,  and  ottier  stationary  sizing  devices 
shall  be  anchored  securely. 

234.  It  is  proposed  to  renumber  and  re- 
vise advisory  standard  57.9-108  and  make 
it  mandatory  and  applicable  to  surface 
and  underground  as  follows: 

67.8-72  Mandatory.  MNMSAC.  —  Persons 
attempting  to  free  hangups  sh«ai  be  ezperl- 
enceC  i>ersons  who  understand  the  hsizards 
Involved. 

238.  It  is  proposed  to  add  a  new  man- 
datory standard  57.9-73  which  is  appli- 


cable  to   surface   and   underground   as 
follows. 

57.9-73  Mandatory.  MNMSAC— Defective 
equipment,  removed  from  service  as  unsafe  to 
operate,  shaU  be  tagged  to  prohibit  further 
use  until  repairs  are  completed. 

236.  It  is  proposed  to  revise  advisory 
standard  57.9-112  which  is  applicable  to 
underground  only  and  make  it  manda- 
toiT  as  follows: 

57.9-112  Mandatory.  MNMSAC— On  rail 
haulage,  trip  lights  shaU  be  used  on  the  rear 
of  pulled  trips  and  on  the  front  of  pushed 
trips. 

§37.11      [Amended] 

T.  Section  57.11  "Ti-avelways  and  es- 
capeways"  is  proposed  to  be  amended  as 
follows : 

237.  It  is  proposed  to  revise  mandatory 
standard  57.11-50  which  Is  applicable  to 
Underground  only  as  follows: 

57.11-50  Mandatory.  MNMSAC.  —  Every 
mine  shall  have  irwo  or  more  separate,  prop- 
erly maintained  escapeways  to  the  surface 
from  the  lowest  levels  which  are  so  i>06ltloned 
that  damage  to  one  shall  not  lessen  ttxe  effec- 
tiveness of  the  others.  A  method  of  refuge 
shall  be  provided  while  a  second  opening  to 
the  surface  is  being  develoi)ed.  A  second 
escapeway  is  recommended,  but  not  required, 
during  the  exploration  or  development  of  an 
ore  body. 

In  addition  to"  separate  escapeways,^  a 
method  of  refuge  shall  be  provided  for  every 
employee  who  cannot  reach  the  surface  from 
his  working  place  through  at  least  two  sep- 
arate escapeways  with  In  a  time  limit  of  one 
hour  when  using  the  normal  exit  method. 
These  refuges  must  be  positioned  so  that  the 
employee  can  reach  one  of  them  within  30 
minutes  from  the  time  he  leaves  his  work- 
place. 

238.  It  is  proposed  to  revise  mandatory 
standard  57.11-55  which  is  applicable  to 
underground  only  as  follows: 

57.11-55  Mandatory.  MN^ISAC — Desig- 
nated escapeways  inclined  more  than  30  de- 
grees from  the  horizontal,  and  more  than  300 
feet  In  vertical  extent,  shall  be  provided  with 
emergency  hoisting  facilities. 

§  37.12      [Amended] 

U.  Section  57.12  "Electricity"  is  pro- 
posed to  be  amended  as  follows: 

239.  It  is  proposed  to  revise  mandatory 
standard  57.12-1  which  is  applicable  to 
surface  and  underground  as  follows: 

57.12-1  Mandatory. — Electrical  circuits 
and  equipment  shall  be  protected  against 
overloads  and  short  circuits  by  automatic- 
trip  circuit  breakers  or  fuses.  Such  circuit 
breakers  or  fuses  shall  be  capable  of  inter- 
rupting overloads  and  short  circuits  without 
damage  to  the  circuit  or  equipment.  Over- 
load protective  devices  shall  open  all  un- 
grounded conductors  of  the  clrcvilt  when- 
ever any  one  conductor  becomes  overlo«uled. 
Thermal  devices  used  to  protect  the  equip- 
ment and  circuits  against  overloads  shall  be 
backed  up  by  short-circuit  protection. 

240.  It  Is  proposed  to  revise  manda- 
tory standard  57.12-3  which  Is  ai^li- 
cable  to  surface  and  underground  as  fol- 
lows: 

■  67.12-3  Mandatory. — Individual  overload 
and  short-circuit  protection  shall  be  pro- 
vided for  the  trailing  cables  of  mobile  equip- 
ment. 
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241.  It  is  proposed  to  revise  mandatory 
standard  57.12-5  which  is  applicable  to 
surface  and  underground  as  follows: 

57.12-5       Mandatory.      MNMSAC. — ^Mobile 

equipment  shall  not  run  over  power  conduc- 
tors, nor  shall  load»  be  dragged  over  pwwer 
t-ouductors,  unless  the  conductors  are  prop- 
erly bridged  or  protected. 

242.  It  is  proposed  to  revise  advisory 
standard  57.12-6  vihich.  is  applicable  to 
surface  and  underground  and  n^ke  it 
mandatory  as  follows: 

57.12-6  Mandatory.  MNMSAC. — Distribu- 
tion boxes  shall  be  provided  with  a  discon- 
necting device  for  each  branch  circuit.  Such 
disconnecting  devices  shall  be  equipped  or 
designed  In  such  a  manner  that  it  can  be 
determined  by  visual  observation  that  the 
circuit  is  deenergized  when  such  devices  are 
open,  and  shall  be  labeled  to  show  which 
units. they  control. 

243.  It  is  proposed  to  revise  advisory 
standard  57.12-8  which  Is  applicable  to 
surface  and  imderground  and  make  it 
mandatory  as  follows: 

67.12-6  Uandatory.  MNMSAC. — Power 
wires  and  cables  shall  be  insulated  ade- 
quately where  they  pass  Into  or  out  of  elec- 
trical compartments.  Cables  shall  enter 
metal  frames  of  motors,  splice  boxes,  and 
electrical  compartments  only  through  prop- 
er fittings.  When  Insulated  wires,  other  than 
cables,  pass  through  metal  frames,  the  boles 
shall  be  substantially  bushed  with  Insulated 
bushings. 

344.  It  Is  proposed  to  revise  advisory 
standard  67.12-10  which  is  m;H>Ucable  to 
surface  and  underground  and  make  It 
mandatory  as  foUows: 

57.12-10  Mandatory.  MNMSAC— Tele- 
phone and  low-potential  signal  wire  shall  be 
protected,  by  Isolation  or  additional  insula- 
tion, from  contacting  raerglzed  power  con- 
ductors or  any  other  power  source. 

245.  It  is  proposed  to  revise  mandatory 
standard  57.12-11  which  is  applicable  to 
surface  and  underground  as  follows: 

67.12-11  Mandatory.  MNMSAC— Hlgh-po- 
tentlal  electrical  conductors  shall  be  covered, 
insulated,  or  placed  to  prevent  contact  with 
low  potential  conductors. 

246.  It  Is  proposed  to  revise  advisory 
standard  57.12-12  which  is  applicable  to 
surface  and  Tindergroimd  and  make  it 
mandatory  as  follows: 

57.12-12  Mandatory.  MNMSAC— The  po- 
tential on  bare  signal  wires  accessible  to  con- 
tact by  persons  shall  not  exceed  40  volts. 

247.  It  is  proposed  to  revise  advisory 
standard  57.12-13  which  is  applicable  to 
surface  and  imdergroimd  and  make  it 
mandatory  as  follows: 

57.12-13  Mandatory.  MNMSAC —Perma- 
ent  spUces  and  repairs  made  in  power 
cables.  Including  tiie  ground  conductor  where 
provided,  shall  be : 

(a)  Mechanically  strong  with  electrical 
conductivity  as  near  as  possible  to  that  of 
the  original, 

(b)  Insulated  to  a  degree  at  least  eqiml  to 
that  of  the  original,  and  sealed  to  exclude 
moisture,  and 

(c)  Provided  with  danuige  protection  as 
near  as  possible  to  that  of  the  original,  in- 
cluding good  bonding  to  the  outer  Jacket. 
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248.  It  IS  proposed  to  revise  mandaUffy 
standard  57.12-14  which  is  aK)Ucable  to 
surface  and  underground  as  follows: 

67.12-14  Mandatory.  MNMSAC. — ^Power 
cables  energized  to  potentials  In  excess  of  160 
volts,  phase-to-ground,  shaU  not  be  moved 
with  equipment  unless  sleds  or  slings,  insu* 
lated  from  such  equipment,  are  vised.  When 
such  energized  cables  are  moved  manually, 
insulated  hooks,  tongs,  ropes,  or  slings  shall 
be  used  unless  suitable  protection  tor  persons 
is  provided  by  other  means.  This  does  not 
prohibit  pulling  or  dragging  of  cable  by  the 
equipment  it  powers  when  the  cable  is  physi- 
caUy  attached  to  the  equipment  by  suitable 
mechanical  devices,  and  the  cable  is  Insu- 
lated from  the  equipment  in  conformance 
with  other  standards  In  this  Part. 

249.  It  is  proposed  to  revise  mandatory 
standard  57.12-16  which  is  applicable  to 
surface  and  imderground  as  follows: 

67.12-16  Mandatory.  MNMSAC. — ^Electri- 
cal equipment  shall  be  deenergized  before 
work  is  done  on  snch  equipment.  Power 
switches  shall  be  locked  out  or  other  mea- 
sures taken  which  shaU  prevent  the  equip- 
ment from  being  energized  without  the 
knowledge  of  the  individuals  working  on  it. 
Suitable  warning  notices  shall  be  posted  at 
the  power  switch  and  signed  by  the  Indi- 
viduals who  are  to  do  the  work.  Such  locks  or 
preventive  devices  shall  be  removed  cmly  by 
the  persons  who  Installed  them  or  by  author- 
ized personnel. 

250.  It  is  proposed  to  revise  manda- 
tory standard  57.12-28  which  is  applica- 
ble to  surface  and  imdergroimd  as  fol- 
lows: 

57.12-28  Mandatory.  MNMSAC. — Continu- 
ity and  resistance  of  grounding  systems 
shall  be  tested  Immediately  after  InstaUa- 
tion,  repair,  and  modification;  and  annually 
thereafter.  A  record  of  the  most  recent  tests 
ShaU  be  made  available  to  the  Secretary. 

251.  It  is  proposed  to  revise  advisory 
standard  57.12-34  which  is  applicable  to 
surface  and  underground  and  make  it 
mandatory  as  follows: 

67.12-34  Mandatory.  MNMSAC— Portable 
extension  lights,  and  oth^  Ughts  that  by 
their  location  pxesent  a  shock  or  burn  haz- 
ard, shall  be  guarded. 

252.  It  Is  proposed  to  revise  standard 
57.12-42  which  Is  applicable  to  surface 
and  underground  and  make  it  manda- 
tory as  follows: 

67.12-42  Mandatory.  MNSAC— Both  rails 
shaU  be  bonded  or  welded  at  every  Joint  and 
rails  shaU  be  croesbonded  at  least  every  200 
feet  If  the  track  serves  as  the  return  trolley 
circuit.  When  rails  are  moved,  replaced,  or 
broken  bonds  are  discovered,  they  shall  be 
re-bonded  within  three  working  shifts. 

253.  It  is  proposed  to  revoke  advisory 
standard  57.12-70,  and  to  revise  advisory 
standard  57.12-69  which  Is  applicable 
to  surface  onlj*  and  make  it  mandatory 
as  follows: 

57.12-69  Mandatory.  MNMSAC— Each 
undergrounded  power  conductor  or  tele- 
phone wire  directly  exposed  to  Ughtnlng  that 
leads  underground  shall  be  equipped  with 
suitable  lightning  atrestors  of  iH>proved  type 
within  100  feet  of  the  point  where  the  cir- 
cuit enters  the  mine.  Lightning  aireetors 
shall  be  connected  to  a  low  resistance 
grounding  medium  on  the  surface  and  shall 
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be  8eparat«d  from  n«utna  grounds  by  a  dis- 
tance of  not  leoB  than  36  feet. 

254.  It  Is  proposed  to  revise  adrteoty 
standard  57.12-81  wlilch  te  aupUcabto 
to  imderground  only  and  make  It  man- 
datory as  follows: 

67.12-81  Mandatory.  MNMSAC— All  me- 
talllo  pipelines.  1,000  feet  or  more  in  length 
running  parallel  to  trMley  tra^s,  that  are 
used  as  a  grotrnd  retom  drctUt  <«>»«ii  be 
bonded  to  the  return  circuit  ran  at  the  ends 
of  the  pipeline  and  at  Intervals  not  to  exceed 
600  feet. 

255.  It  is  proposed  to  revise  advisory 
standard  57.12-«3  which  is  aivlicahle  to 
underground  only  and  make  it  manda- 
torj-  as  follows: 

67.12-63  Mandatory.  MNMSAC. — Power 
cables  In  shafts  and  IxH-eholes  shall  be  fast- 
ened securely  In  such  a  manner  as  to  prevent 
undue  strain  on  the  sheath.  Insulation  or 
conductors. 

256.  It  is  prc^josed  to  revise  advisory 
standard  57.12-84  which  is  applicable  to 
underground  only  and  make  it  manda- 
tory as  follows: 

57.12-84  Mandatory.  MNMSAC— Discon- 
necting switches  that  can  be  opened  safely 
under  load  shall  be  provided  underground 
at  all  branch  circuits  extending  from  pri- 
mary pow«r  circuits  near  shafts,  adits,  level*, 
and  boreholes. 

§  57.15      [Amended] 

V.  Section  57.15  "Personal  protection 
is"  proposed  to  be  amended  as  follows: 

257.  It  is  proposed  to  revise  advisory 
standard  57.15-6  which  is  applicable  to 
surface  and  imderground  and  make  it 
mandatory  as  follows : 

57.16-6  Mandatory.  MNMSAC— ^)eclal 
protective  equipment  and  clothing  shall  be 
provided,  maintained  In  a  sanitary  and  reli- 
able condition  and  used  whenever  (1)  haz- 
ards of  process  or  environment,  (2)  chemical 
hazards,  fS)  radiological  hazards,  or  (4) 
mechanical  Irritants  are  encountered  In  a 
maimer  enable  of  causing  Injury  or  im- 
pairment. 

258.  It  is  proposed  to  add  a  new  man- 
datory standard  67.15-14  which  is  ap- 
plicable to  surface  and  underground  as 
follows: 

57.15-14  Mandatory. — Quick  -  drenching 
facilities  for  flushing  of  the  eyes  and  body 
shall  be  provided  for  immediate  emergency 
use  within  the  work  area  at  operations  where 
injurious  corrosive  materials  are  used  or 
handled. 

W.  Section  57.19  "Man  hoisting"  is 
proposed  to  be  amended  as  follows: 

259.  It  is  proposed  to  revise  mandatory 
Standard  57.1»-7  as  follows: 

57.19-7  Mandatory. — All  hoists  shall  be 
provided  with  devices  to  prevent  overtravel. 
Hoists  for  shafts  exceeding  100  feet  In  depth 
also  shall  be  provided  with  overspeed  devices. 

(a)  The  overtravel  devices  shall:  (1)  Be 
directly  activated  by  the  oonveyanoe  travd. 
or  be  directly  driven  from  the  hoist  drum  and 
synchronized  with  the  movement  ot  the 
conveyance; 

(2)  When  acttvated,  cause  the  hoist  drum 
or  traction  n^teel  brakes  to  telng  the  convey- 
ance to  a  safe  stop;  and 

(3)  Be  provided  with  back-out  swltcbe*. 
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(b)  TlM  omipMa  d«noM  ■halt:  (1)  B* 
dlrecUy  <lrlv»n  ftom  tte  liatit  dnun: 

(2)  When  mcUT»t«d.  CAUse  the  bout  drum 
or  tnetton  wliesl  brmkes  to  bring  th»  eon- 
T«TU>o«  to  ft  aaf*  >top: 

(3)  AetlTat*  tb«  control  at  »  setting  noi 
to  exceed  tbe  rated  man-bolating  speed  by 
more  than  IS  i>eroent;  and 

(4)  Monitor  effectlTely  tbe  speed  of  tbo 
conveyance  at  any  point  of  Its  travel  so  tbat 
safe  travel  and  safe  stops  can  be  effected. 

260.  It  la  propoeed  to  revise  advisory 
standard  67.19-8  and  make  It  manda- 
tory as  follows: 

67.1»-«.  Mandatory.  MNM8AC. — Wbere 
cresp  or  slip  may  alter  the  effective  position 
of  Mifety  devices,  friction  hoists  shall  be 
eqiUpped  with  synchronizing  mechanisms 
that  recalibrate  the  overtravel  devices  and 
position  Indicators. 

261.  It  Is  proposed  to  revise  advisory 
standard  57.19-11  and  make  it  manda- 
tory a>  follows: 

67.19-11  Handatdti.  MNMSAC— Flanges 
on  drums  shall  extend  radially  a  mlnlmimi  of 
4  inches  or  three  rope  diameters  beyond  the 
last  wrap,  whichever  Is  the  lesser. 

262.  It  Is  proposed  to  revise  advisory 
standard  57.19-12  and  make  It  manda- 
te as  ftrilows: 

87.19-12  Mandatory.  —  Where  grooved 
drums  are  used,  the  grooves  shall  be  of  the 
proper  size  and  pitch  for  the  ropes  used. 
When  new  rope  Is  Installed,  the  groove  of 
drums  shall  be  machined  as  needed  to  as- 
sure the  size  and  pitch  recommended  by  the 
manufacturer  for  the  new  rope. 

263.  It  Is  proposed  to  add  a  new  man- 
datory standard  57.19-14  as  follows: 

67.19-14  Mandatory.  MNMSAC— In  a 
friction  hoist  Installation,  tapered  guides  or 
otber  approved  devlcea  shall  be  Installed 
above  and  below  the  limits  of  regular  travel 
of  the  conveyance  and  arranged  to  prevent 
overtravel  In  the  event  of  failure  of  other 
devices. 

264.  It  Is  proposed  to  add  a  new  man- 
datory standard  57.19-15  as  follows: 

67.19-15  Mandatory. — Hooks,  shackles, 
and  other  attachments  that  are  used  to  con- 
nect a  conveyance  to  the  hoist  rope  shall  be 
Individually  approved  for  strength  as  ex- 
ceeding rated  breaking  strength  of  the  rope 
to  which  the  book,  shackle,  or  other  attach- 
ment Is  connected  by  a  factor  of  at  least  10 
percent.  Hooks,  shackles,  and  otber  attach- 
ments that  have  been  modified  or  repcUred 
■ball  be  reapproved  before  returning  to  serv- 
ice. Proof  of  such  approval  for  each  hook, 
shackle,  and  other  attachments  In  use  shall 
be  available  for  Inspection  by  the  Secretary 
or  his  duly  authorized  representative. 

265.  It  is  proposed  to  add  a  new  man- 
datory standard  57.19-16  as  follows: 

57.19-18  Mandatory.— All  cages  and  skips 
used  for  lowering  or  raising  of  persons  In  a 
mine  shall  comply  with  the  following:  (a) 
When  a  bonnet  Is  required,  the  bonnet  shall 
be  made  of  not  less  than  three-slxteetiths 
{Vi«)  Inch  steel  plate  or  of  a  noncombustlble 
material  having  equivalent  strength. 

(b)  The  cage  or  skip  shaU  be  provided  with 
Bot  less  than  one-eight  ( % )  inch  sheet  Iron 
or  Bteel  side  casing  or  a  noncombustlble  ma- 
terial having  equivalent  strength. 

(1)  The  side  casing  shaU  extend  to  a 
height  of  not  less  than  five  feet  from  the 
floor. 
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(2)  Ihe  side  casing  ehall  have  no  openings 
throocfa  wbl(di  a  three-eighths  (%)  Inch  dia- 
meter rod  will  pass,  excepting  thoee  openings 
that  are  necessary  for  signaling. 

(c)  Tbe  cage  shall  be  equipped  with  a 
door,  or  doors,  made  of  steel  or  other  suit- 
able noncombustlble  material  that  extends  to 
a  hel^t  of  not  less  than  five  feet  above  the 
floor. 

(1)  All  docHs  shall  have  no  openings 
through  which  a  three-eighths  (%)  Inch. 
diameter  rod  will  pass,  excepting  those  open- 
ings necessary  for  signaling,  and  they  shaU 
have  a  maximum  clearance  of  two  Inches 
from  the  floor. 

(2)  All  doors  shall  be  arranged  so  that  the 
doors  cannot  be  opened  outward  from  the 
cage. 

(3)  All  doors  shall  be  fitted  with  latches 
that  nrUl  prevent  accidental  opening  of  a 
door. 

(d)  The  bottom  structural  members  and 
floor  Aall  be  constructed  of  steel  or  noncom- 
bxistlble  material  of  sufficient  strength  to 
support  the  conveyance  with  maximum  load 
at  maximum  emergency  acceleration  or  de- 
celeration. 

(e)  The  conveyance  shall  be  provided  vrith 
an  escape  hatch  In  the  top  and/or  an  escape 
hatch  In  the  side  of  the  conveyance  nearest 
the  manway.  Bonnets  having  a  hinged  move- 
able section  weighing  no  more  than  150 
pounds  may  be  considered  as  having  escape 
hatches. 

(f)  Cages  or  skips  suspended  by  a  single 
hoisting  rope  shall  be  provided  with  safety 
catches.  These  safety  catches  shall: 

( 1 )  Be  of  sufficient  strength  to  safely  stop 
and  hold  the  conveyance  with  Its  maximum 
passenger  load  at  any  point  In  the  shaft  from 
the  maximum  man-holstlng  speed.  The  de- 
celeration rate  shall  not  exceed  3  times  the 
acceleration  due  to  gravity  (Sg's) . 

(2)  Be  performance  tested  before  the  con- 
veyance Is  used  to  hoist  men. 

(3)  Be  visually  Inspected  by  a  competent 
person  each  shift  before  the  conveyance  Is 
used.  The  conveyance  shall  be  rested  on 
chairs  or  blocked  at  least  once  every  seven 
operating  days  to  test  mechanical  linkage. 

266.  It  is  proposed  to  add  a  new  man- 
datory standard  57.19-17  as  follows: 

87.19-17     Mandatory.  MNMSAC. — Each 

electric  hoist  shall  be  equipped  with  a  man- 
uallynoperable  switch  that  will  Initiate  emer^ 
gency  braking  action  to  bring  the  conveyance 
and  the  counterbalance  safety  to  rest.  This 
switch  shall  be  located  within  reach  of  the 
holstman  In  case  the  manual  controls  of  the 
hoist  lalL 

267.  It  is  proposed  to  add  a  new  man- 
datory standard  57.19-18  as  follows: 

67.19-18  Mandatory.  MNMSAC. — An  over- 
travel  by-pass  switch  shall  be  installed  on 
holstSi  wbere  necessary,  that  will  allow  the 
conveyance  to  travel  through  the  overtravel 
position  when  the  switch  Is  held  In  the  closed 
position  by  the  holstman.  The  overtravel  by- 
pass switch  shall  return  automatically  to  the 
op>en  position  when  released  by  the  holstman. 

268.  It  is  proposed  to  revoke  advisory 
standard  57.19-27.  MNMSAC. 

269.  It  is  proposed  to  revise  advisory 
standard  57.19-36  and  make  it  manda- 
tory as  follows: 

67.1)9-36  Mandatory. — Headframes  shall 
be  high  enough  to  provide  clearance  for  over- 
travel  and  safe  stopping  of  the  conveyances. 
This  clearance  shall  be  not  less  than  IS  feet 
from  the  bottom  of  the  sheaves  or  drum  and 
the  uppermost  part  of  the  highest  rope  con- 
nection of  the  conveyance  when  the  convey- 
ance Is  at  Its  uppermost  man-landing. 


270.  It  Is  iM>opo8ed  to  revise  advisory 
standard  57.19-37  and  make  it  manda- 
tory as  follows: 

57.19-37  Mandatory. — ^Fleet  angles  shall 
not  be  greater  than  1  ^  degrees.  Fleet  angles 
shall  be  not  lees  than  \^  degree  unless  a  rope 
guiding  device  is  used. 

271.  It  is  proposed  to  revise  advisory 
standard  57.19-39  and  make  it  manda- 
tory as  follows: 

67.19-39  Mandatory. — ^Minimum  diam- 
eters of  head  sheaves  and  hoist  drums  shall 
conform  to  the  following  specifications: 

I  Diameter  of 

sheaves 
and  drum 
times  rope 
Rope  construction:  dlaTneter 

6x7  Classification 72 

6X17    Seale 56 

6X19    Seale.. 61 

6X21   PlUer  wire. 45 

6X25  FlllM  wire 41 

6X31    38 

6X37    S3 

6  X  25  type  B,  fiattened  strand 45 

6X27  type  H,  fiattened  strand 45 

6x30  type  O,  flattened  strand 45 

8x29    Seale 3S 

8X19    Warrington 31 

18X7 _. _         61 

Drum  and  sheave  diameters  shall  etmiply 
with  the  rope  manufactwer^  recommenda- 
tions for  man  hoisting  applications  when 
ropes  of  other  constructions  are  used. 

272.  It  is  proposed  to  revise  advisory 
standard  57.19-40  and  make  it  manda- 
tory as  follows : 

57.19-40  Mandatory.  MNMSAC. — ^Head, 
Idler,  knuckle,  and  curve  sheaves  shan  have 
grooves  of  proper  contour  for  the  specific 
rope  diameter  used. 

273.  It  is  proposed  to  revise  mandatory 
standard  57.19-50  as  follows: 

57.19-50  Mandatory.  MNMSAC. — Buckets 
used  to  hoist  persons  during  vertical  shaft 
sinking  operations  shall:  (a)  Be  securely  at- 
tached to  a  croeshead  when  beveling  In 
either  direction  between  the  lower  and  upper 
crosshead  parking  locations: 

(b)  Have  overhead  protection  when  the 
shaft  depth  exceeds  50  feet; 

(c)  Have  sufficient  depth  or  a  suitably 
designed  platform  to  transport  persons  safely 
In  a  standing  position; 

(d)  Have  devices  to  prevent  accidental 
dumping  where  the  bucket  is  supported  by  a 
ball  attached  to  its  lower  half. 

274.  It  is  proposed  to  revise  mandatory 
standard  57.19-54  as  follows: 

57.19^4  Mandatory.  MNMSAC— Where 
rope  guides  are  used  in  shafts  other  than  In 
shaft  sinking  operations,  the  rope  guides 
shall  be  of  a  type  of  lock  coll  construction. 

275.  It  is  proposed  to  revise  advisory 
standard  57.19-56  and  make  it  manda- 
tory as  follows : 

57.19-56  Mandatory.  MNMSAC— VThen 
automatic  hoisting  Is  used,  a  competent  op- 
ertor  of  the  hoist  shall  be  readily  available 
at  or  near  the  hoisting  device  while  any  per- 
son is  underground. 

276.  It  is  proposed  to  revise  advisory 
standard  57.19-57  and  make  It  manda- 
tory as  follows: 

57.19-57  Mandatory.  MNMSAC — No  per- 
Bon  shall  operate  a  hoist  unless  within  the 
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preceedlng  12  months  be  has  had  a  medical 
examination  by  a  qualified,  licensed  i^yd- 
clan  who  shall  certify  his  fitness  to  perform 
this  duty.  Such  certification  shall  be  avail- 
able at  the  mine. 

277.  It  is  prc^iosed  to  revoke  advisory 
standard  57.19-60.  MNMSAC. 

278.  It  is  proposed  to  revise  advisory 
standard  57.19-61  and  make  It  manda- 
tory as  follows: 

57.19-€1  Mandatory.  MNMSAC — ^The  safe 
speed  for  hoisting  men  shall  be  determined 
for  each  shaft,  and  this  speed  shall  not  be 
exceeded.  Men  shall  not  be  hoisted  at  a  speed 
faster  than  2,500  feet  per  minute  except  in 
an  emergency. 

279.  It  is  proposed  to  revise  advisory 
standard  57.19-62  and  make  it  manda- 
tory as  follows: 

67.19-62  Mandatory.  MNMSAC— Maxi- 
mum normal  operating  acceleration  and  de- 
cMeratl<Mi  shall  noit  exceed  6  feet  per  sec- 
ond per  second.  Dtirlng  emergency  braking, 
tbe  declaration  shall  not  exceed  16  feet  per 
second  per  second. 

280.  It  is  prc^wsed  to  revise  advisory 
standard  57.19-66  and  make  it  manda- 
tory as  follows: 

67.1»-«6  Mandatory.  MNMSAC— In  shafts 
Inclined  ov«r  46  degrees,  management  shall 
(letermtne  and  poet  In  tbe  conveyance  or  at 
each  shaft  station  the  maximum  number 
of  persons  permitted  to  ride  In  a  hoisting  con- 
veyance at  any  one  time.  Each  person  shall 
be  provided  a  minimum  of  1.5  square  feet 
Of  floor  space. 

281.  It  Is  proposed  to  revise  advisory 
standard  57.19-67  and  make  it  mandatory 
as  follows: 

87,19-e7  Mandatory.  MNMSAC— During 
Shift  changes,  an  authorized  person  shall  be 
in  charge  of  each  man  trip. 

282.  It  Is  proposed  to  revise  advisory 
standard  57.19-68  and  make  it  manda- 
tory as  follows: 

87.19-68  Mandatory.  MNMSAC— Men 
■hall  enter,  ride,  and  leave  conveyances  in  an 
orderly  manner. 

283.  It  Is  proposed  to  revise  advisory 
standard  57.19-72  and  make  it  manda- 
tory as  follows: 

87.19-72  Jtfandafory. — ^When  combinations 
at  cages  and  skips  are  used  In  the  sanw  com- 
partment, the  skips  shall  be  empty  while  men 
are  being  transported. 

284.  It  is  proposed  to  revise  advisory 
standard  57.19-74  and  make  it  manda- 
tory as  follows : 

87.19-74  Mandatory. — Men  shall  not  ride 
the  bail,  rim,  bonnet,  or  cromhead  of  any 
■haft  conveyance. 

286.  It  Is  proposed  to  revise  advisory 
standard  57.19-76  and  make  it  manda- 
tory as  follows: 

67.19-76  Mandatory.  MNMSAC— When 
men  are  hoisted,  bucket  speeds  shall  not 
ekceed  500  feet  per  minute,  and  shall  not 
exceed  200  feet  per  minute  when  within  100 
feet  of  the  Intended  station. 

286.  It  is  proposed  to  revise  advisory 
standard  57.19-81  and  make  It  manda- 
tory as  follows: 

67.19-81  Mandatory. — Conveyances  eon- 
trolled  by  a  holstman,   when   not  In  use. 


shall  be  released  and  the  conveyance  shall 
be  raised  or  lowered  at  least  10  feet  from 
the  floor  of  the  landing. 

287.  It  is  proposed^  add  a  new  man- 
datory standard  57.19-83  as  follows: 

57.19-83  Mandatory.  MNMSAC. — A  man- 
ually operated  device  shall  be  Installed  on 
each  electric  hoist  that  will  allow  the  con- 
veyance or  counterbalance  to  be  removed 
from  an  overtravel  position.  Such  device 
shall  not  release  the  brake,  or  brakes,  hold- 
ing the  overtravelled  conveyance  or  counter- 
balance until  sufficient  drive  motor  torque 
has  been  developed  to  assure  movement  of 
the  conveyance  or  counterbalance  in  the 
correct  direction  only. 

288.  It  Is  prc^XMsed  to  revise  advisory 
standard  57.19-91  and  make  it  manda- 
tory as  follows: 

57.19-83  Mandatory.  MNMSAC— A  man- 
accept  hoisting  Instructions  by  voice  com- 
munication unless  tbe  regular  signaling  sys- 
tems are  out  of  order.  During  such  an  emer- 
gency one  authorized  person  shall  be  desig- 
nated to  direct  movement  of  the  conveyance. 

289.  It  is  proposed  to  revise  advisory 
standard  57.19-93  and  make  It  manda- 
tory as  follows: 

67.19-63  Mandatory. — A  standard  code  of 
hoisting  signals  shall  be  adopted  and  used 
at  each  mine.  The  movement  of  a  shaft  con- 
veyance on  a  "one  bell"  signal  shall  be  pro- 
hibited. 

290.  It  is  proposed  to  revise  advisory 
standard  57.19-102  and  make  It  manda- 
tory as  follows: 

67.19-102  Mandatory.  —  MNMSAC.  —  A 
means  shall  be  provided  to  guide  the  move- 
ment of  a  shaft  conveyance. 

291.  It  is  proposed  to  revise  advisory 
standard  67.19-106  and  make  It  manda- 
tory as  follows: 

57.19-106  Mandator;;.— MNMSAC— Shaft 
sets  shall  be  kept  in  good  repair  and  clean 
of  hazardous  material. 

292.  It  is  propsed  to  revise  advisorj' 
standard  57.19-111  and  make  it  manda- 
tory as  follows: 

67.19-111  JIf  andatorj/. — MNMSAC. — Sub- 
stantial fixed  ladders  shall  be  provided  from 
tbe  collar  to  as  near  the  shaft  bottom  as 
practical  during  shaft-sinking  operations,  or 
an  escape  hoist  powered  by  an  emergency 
power  source  shall  be  provided.  When  per- 
sons are  on  the  shaft  bottom,  a  chain  ladder, 
wire  rope  ladder,  or  other  extension  ladders 
shall  be  used  from  the  fixed  ladder  or  lower 
limit  of  the  escape  hoist  to  the  shaft  bottom. 

293.  It  Is  proposed  to  revise  advisory 
standard  57,19-121  and  make  it  manda- 
tory as  follows: 

67.19-121  Mandatory. — MNMSAC. — Com- 
plete records  shall  be  kept  for  three  years  of 
inspections,  tests,  and  maintenance  of  shafts 
and  hoisting  equipment. 

294.  It  Is  proposed  to  revise  advisory 
standard  57.19-122  and  make  It  manda- 
tory as  follows: 

67.19-122  Jfandatory.— MNMSAC.  —  Parts 
used  to  repair  hoists  shall  have  properties 
that  will  Insure  tbe  proper  and  safe  function 
of  the  hoist. 

295.  It  is  proposed  to  revise  advisory 
standard  57.19-123  and  make  it  manda- 
tory as  follows : 


57.19-123  Mandatory.  MNliCBAC.  —  Wire 
ropes  shall  be  lubricated  or  treated  with 
dressing  as  recommended  or  approved  by  the 

roi>©  manufacturer. 

296.  It  is  proposed  to  revise  advisory 
standard  57.19-124  and  make  it  manda- 
tory as  follows : 

57.19-124  Mandatory. — ^Ropes  otber  than 
those  on  friction  hoists  shall  be  cut  off  and 
reconnected  to  the  conveyance  at  regular 
intervals  at  least  five  times  during  tbe  an- 
ticipated life  of  the  rope,  or  more  frequently 
if  Inspection  shows  It  necessary;  cutoff  In- 
tervals shall  not  exceed  0  months  for  ropes 
with  life  of  more  than  3  years.  At  least  6  feet 
shall  be  cut  from  tbe  rc^>e  above  the  highest 
connection;  this  p<»tion  shall  be  examined 
for  corrosion,  dainage,  wear,  and  fatigue. 

297.  It  Is  proposed  to  revise  advisory 
standard  57.19-125  and  make  it  manda- 
tory as  follows: 

57.19-125  Mandatory. — ^Holst  ropes  wound 
on  the  drum  In  multiple  layers  shall  be  cut 
off  and  rei>oeitloned  on  tbe  drum  at  least 
three  times  during  the  anticipated  life  of  the 
hoist  rc^je  to  distribute  wear  at  change  of 
layers  and  crossover  points.  The  length  ot 
the  cutoff  at  the  drum  end  ahall  be  at  least 
>4  of  a  wrap  and  shall  not  be  a  whole  number 
multiple  of  the  clrcumferenoe  of  the  drum. 

298.  It  Is  pn^ixwed  to  revise  advisory 
standard  57.19-126  and  make  It  manda- 
tory as  follows : 

57.19-126  Mandatory. — Ropes  sbaU  be 
cailpered  at  least  every  two  months  to  effec- 
tively determine  the  rate  of  wear  and  dam- 
age. Caliper  measurwnents  shall  be  taken: 

(a)  Immediately  above  the  socket  or  clips 
and  above  tbe  safety  connection. 

(b)  Where  tbe  ropea  rest  on  the  sheaves. 

( c)  Where  the  ropes  leave  the  drums  when 
the  conveyances  are  at  the  regular  stopping 
points. 

(d)  Where  a  layer  of  rope  begins  to  overlap  - 
atu>ther  layer  on  the  drum. 

(e)  At  100-foot  Intervals;  measurements 
shall  be  made  midway  between  the  last  pre- 
viously cailpered  points. 

299.  It  Is  proposed  to  revoke  advisory 
standard  57.19-127.  MNMSAC. 

300.  It  Is  proposed  to  revise  advisory 
standard  57.19-130  and  make  it  manda- 
tory  as  follows: 

57.19-130  Mandatory. — Empty  man  con- 
veyances shall  be  operated  up  and  down 
shafts  at  least  one  round  trip  before: 

(a)  Hoisting  men  after  any  shaft  or  re- 
lated equipment  repairs,  and 

I  b  I   Regular  man  trips. 

301.  It  Is  proposed  to  revise  advisory 
standard  57.19-131  and  make  It  manda- 
tory as  follows : 

57.19-131  Mandatory.  —  Conveyance  con- 
nections shall  be  inspected  each  day  that 
they  are  in  use. 

302.  It  is  proposed  to  revise  advisory 
standard  57.19-132  and  make  It  manda- 
toiy  as  follows: 

67.19-132  Jrandotory.— Safety  catches 
shall  be  inspected  dally:  drop  tests  shaU 
be  made  at  the  time  of  tnstallatlcm.  Every 
operating  day  the  cage  shall  be  rested  on 
chairs  or  proper  blo<dUng  to  check  the  op- 
eration or  acttvatloa  c»f  the  safety  catches 
by  allowing  the  rope  to  be  slacked  suddenly. 

303.  It  Is  prt^osed  to  revise  advisory 
standard  57.19-133  and  make  it  manda- 
tory as  follows: 
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8T.1»-1SS  Mandatorf.  ICfMSAC.— Op«r&t- 
tag  abafU  •h»U  be  Inapeetad  at  least  weakly. 
Idle  ttxafta  aliall  be  Inspected  immediately 
before  use. 

304.  It  Is  proposed  to  revise  advisory 
standard  57.19-134  and  make  It  manda- 
tory as  follows: 

57.19-134    Mandatory.  MNMSAC— Sheavew 
In  operating  sbaf  ta  shaU  be  Inspected  weekly 
and  kept  properly  lubricated. 

305.  It  Is  proposed  to  revise  advisory 
standard  57.19-135  and  make  it  manda- 
tory as  follows: 

57.19-135  Mandatory.  MNMSAC. — Rollers 
used  In  operating  Inclined  shafts  shall  be 
lubricated,  properly  aligned,  and  kept  in  good 
repair. 

X.  Section  57.20  "Miscellaneous"  Is  pro- 
posed  to  be  amended   as  follows: 

306.  It  is  proposed  to  revise  mandatory 
standard  57.20-2  which  Is  applicable  to 
surface  and  imderground  as  follows: 

57.20-2  Mandatory.  MNMSAC. — An  ade- 
quate supply  ot  potable  drinking  water  shall 
be  provided  at  all  active  working  areas. 

(a)  The  common  drinking  cup  and  con- 
tainers from  which  drinking  water  must  be 
dipped  or  poured  are  prohibited. 
*  (b)  Where  single  service  cups  are  sup- 
plied, a  sanitary  container  for  unused  cups 
and  a  receptacle  for  used  cups  shall  be 
provided. 

(c)  When  water  Is  cooled  by  ice,  the  ice 
Shall  either  be  of  p>otable  water  ur  shall  not 
come  In  contact  with  the  water. 

(d)  Potable  water  outlets  shall  be  posted. 

(e)  Potable  water  systems  shall  be  con- 
structed to  prevent  backflow  or  back- 
fjphonage  of  non-potable  water. 

307.  It  Is  proposed  to  revise  advisory 
standard  57.20-3  which  is  applicable  to 
siirface  and  underground  and  make  it 
mandatory  as  follows: 

57.20-3  Mandatory.  MNMSAC— At  all 
mining  operations: 

(a)  Workplaces,  passageway.^,  storerooms, 
and  service  rooms  sjiall  be  kept  clean  and 
orderly. 

(b)  The  floor  of  every  workplace  shall  be 
maintained  in  a  clean  and,  so  far  as  pos- 
sible, a  dry  condition.  Where  wet  processes 
are  used,  drainage  shall  be  maintained,  and 
false  floors,  platforms,  mats,  or  other  dry 
standing  places  shall  be  provided  where 
practicable. 

(c)  Every  floor,  a-orklng  place,  and  pas- 
sageways shall  be  kept  free  from  protrud- 
ing nails,  splinters,  holes,  or  loose  boards, 
as  practicable. 

308.  It  is  proposed  to  add  a  new  man- 
datory standard  57.20-11  which  is  ap- 
plicable to  surface  and  imderground  as 
folows: 

57.20-11  Mandatory.  MNMSAC. — Areas 
where  health  or  safety  hazards  exist  that  are 
not  Immediately  obvious  to  employees  shall 
be  barricaded,  or  warning  signs  shall  be 
posted  at  all  approaches.  Warning  signs  shall 
be  readily  visible,  legible,  display  the  nature 
of  the  hazard,  and  any  protective  action  re- 
qrjlred. 

309.  It  is  proposed  to  add  a  new  man- 
datory standard  57.20-12  which  is  ap- 
plicable to  surface  and  underground  as 
follows^ 

67.20-12  'ifandaforv.  MNMSAC— Toxic 
materials  used  In  conjunction  with  or  dls- 
cardad  from  mining  or  milling  of  a  product 
shall  be  plainly  marked  or  labeled  so  as  to 
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poaltlvely  identify  the  nature  of  the  hazard 
and  the  protectlTe  action  required. 

310.  It  la  proposed  to  add  a  new  man- 
dat<B7  standard  57Jt&-13  which  Is  ap- 
plicable to  surface  and  imderground  as 
follows: 

6720-13  Mandatory.  MNMOAC. — Recep- 
taclcB  with  covers  shall  be  provided  and 
used  for  the  disposal  of  waste  food  and  as- 
sociated materials.  They  shaU  be  emptied 
frequently  and  shall  be  maintained  In  a 
clean  and  satutary  condition. 

311.  It  Is  proposed  to  add  a  new  man- 
datory standard  57.20-14  which  Is  ap- 
plicable to  surface- and  underground  as 
follows : 

57J20-14  Mandatory.  MNMSAC— No  per- 
son shall  be  allowed  to  consume  or  store 
food  or  beverages  in  a  toilet  room  nor  in  any 
area  exposed  to  a  toxic  material. 

§  57.21      [Amended] 

Y,  Section  57.21  "Gassy  mines"  is 
proposed  to  be  amended  as  follows : 

312.  It  is  proposed  to  revise  manda- 
tory standard  57.21-12  as  follows: 

5721-12  Mandatory.  MNMSAC. — Imme- 
diately before  and  continuously  during 
welding  or  cutting  with  an  arc  or  open  flame 
or  soldering  with  an  open  flame.  In  other 
than  fresh  air,  or  Ln  places  where  methane 
is  present  or  may  enter  the  air  current,  a 
competent  person  shall  test  for  methane 
with  a  device  approved  by  the  Secretary  for 
detecting  methane. 

313.  It  is  proposed  to  revise  manda- 
tory standard  57.21-13  as  follows: 

57.21-13  Mandatory.  MNMSAC— Weld- 
ing or  cutting  with  an  arc  of  open  flamAor 
soldering  with  an  open  flame  shall  not  be 
perfcrmed  in  atmospheres  contsUnlng  more 
than  1.0  percent  of  methane  as  determined 
by  a  device  approved  by  the  Secretary  for 
detecting  methane. 

314.  It  is  proposed  to  revise  advisoi-y 
standard  57.21-22  and  make  it  manda- 
tory as  follows : 

57.21-22  Mandatory.  MNMSAC— The 
main  Intake  and  return  air  currents  in  mines 
shall  be  In  separate  shafts,  slopes,  or  drifts, 
except  that  during  shaft  or  slop)e  develop - 
mentv  vent  tubing  may  be  used  In  the  same 
opening.  UntU  a  second  opening  to  the  sur- 
face can  be  provided,  single  shafts  used  for 
Intake  and  rettirn  air  shaU  be  provided  with 
a  curtain  wall  or  partition. 

31$.  It  is  proposed  to  revoke  manda- 
tory standard  57.21-26,  MNMSAC. 

316.  It  is  proposed  to  revise  mandatory 
standard  57.21-27  as  follows: 

57.21-27  Mandatory.  MNMSAC- When 
the  main  fan  or  fans  have  been  shut  down 
with  all  men  out  of  the  mine,  no  person, 
other  than  those  competent  to  examine  the 
mine,  or  other  authorized  persons,  shall  go 
undergn'ound  untU  the  fans  have  been  started 
and  the  mine  is  examined  for  methane  and 
other  hazards  and  declared  safe. 

317.  It  is  proposed  to  revise  mandatory 
standard  57.21-30  follows: 

57.21-30.  Mandatory.  MNMSAC— Auxiliary 
fans  shall  be  of  a  permissible  type,  main- 
tained in  permissible  condition,  so  located 
and  operated  to  avoid  recirculation  of  air. 
Auxiliary  fans  shall  not  be  used  to  ventilate 
any  working  place  during  interruption  of 
normal  mine  ventilation.  If  the  auxiliary  fan 
Is  stopped  or  fall.s,  the  electrical  equipment 


In  the  affected  area  shall  be  stopped  and  the 
power  disconnected  at  ttie  power  source  un- 
til TentUatlcMx  in  the  affected  area  is  restored. 
..  Tecte  shail  be  made  at  the  fan  for  methane 
before  auxUlary  fans  are  started.  The  air 
passing  over  or  through  auxiliary  fan  units 
shall  not  exceed  1.0  percent  of  methane. 

318.  It  Is  proposed  to  revise  advisory 
standard  57.21-31  and  make  it  manda- 
tory as  follows : 

57.21-31  Mandatory.  MNMSAC— Auxiliary 
fans  shall  be  Inspected  by  competent  persons 
at  least  twice  each  operating  shift. 

319.  It  is  proposed  to  revoke  manda- 
tory standard  57.21-32.  MNMSAC. 

320.  It  is  proposed  to  revise  mandatory 
standard  57.21-33  as  follows: 

57.21-33  Mandatory.  MNMSAC— The  vol- 
ume and  velocity  of  the  current  of  air  coursed 
through  all  active  areas  shall  be  sufficient  to 
dilute,  render  harmless,  and  carry  away 
methane,  smoke,  fumes,  and  dust. 

321.  It  is  proposed  to  revise  mandatory 
standard  57.21-34  as  follows: 

57.21-34     Ma-ndatory.  MNMSAC— The 

quantity  of  air  coursed  through  the  last  open 
crosscut  In  pairs  or  sets  of  entries  or  through 
other  ventilation  openings  nearest  the  face, 
shall  be  at  least  6,000  cubic  feet  per  minute. 
or  9,000  cubic  feet  per  minute  In  longwall  and 
continuous  miner  sections. 

322.  It  is  proposed  to  revise  advisory 
standard  57.21-36  and  make  it  manda- 
tory as  follows: 

57.21-36  Mandatory.  MNMSAC. — Perma- 
nently Installed  battery-charging  stations 
and  transformer  stations  In  combustible 
areas  shall  be  ventilated  by  separate  spUts  of 
air  conducted  directly  to  return  air  courses. 
Permanently  Installed  means  intended  to 
exist  for  1  year  or  more. 

323.  It  is  proposed  to  revise  mandatory 
standard  57.21-39  as  follows: 

57.21-39  Mandatory.  MNMSAC— If  meth- 
ane gas  In  excess  of  1,0  percent  is  detected  In 
the  air  not  less  than  12  Inches  from  the  back, 
face,  and  rib  of  an  underground  working 
place  or  places,  adjustments  shaU  be  made  in 
the  ventilation  Immediately  so  that  the  con- 
centration of  methane  gas  in  such  air  Is  re- 
duced to  1.0  percent  or  less.  While  such 
changes  or  adjustments  are  underway  and 
untU  they  have  been  achieved,  power  to  elec- 
tric equipment  located  In  such  place  shall  be 
cut  off,  no  other  work  shall  be  jiermltted  in 
such  place,  and  due  precautions  shall  be  car- 
ried out  under  the  direction  of  the  operator 
or  his  agent  so  as  not  to  endanger  other  areas 
of  the  mine. 

324.  It  is  proposed  to  revise  mandatory 
standard  57.21-40  as  follows: 

57.21-40  Mandatory.  MNMSAC. — If  1.5 
percent  or  higher  concentration  of  methane 
gas  is  present  in  air  returning  from  an  under- 
ground working  place  or  places,  or  is  present 
In  the  air  not  less  than  12  Inches  from  the 
back,  face,  and  rib  of  an  underground  work- 
ing place,  all  men  other  than  those  persons 
referred  to  In  Section  8(a)  of  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act  shall 
be  withdrawn  from  the  area  of  the  mine  en- 
dangered by  such  methane  gas  until  the  con- 
centration of  methane  in  such  areas  Is  re- 
duced to  1.0  percent  or  less. 

325.  It  is  proposed  to  revise  manda- 
tory standard  57.21-41  as  follows: 

57.21-41  Mandatory.  MNMSAC— Air  that 
has  passed  by  an  opening  of  any  unsealed 
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abandoned  area  and  contains  0.25  i>ercent  or 
more  ot  methane  shall  be  coursed  directly  to 
a  return  airway.  Examinations  of  such  air 
shall  be  conducted  during  the  preshlft  ex- 
aminations required  by  mandatory  standard 
67.21-69. 

326.  It  is  proposed  to  revoke  advisory 
standard  57.21-47.  MNMSAC. 

327.  It  Is  proposed  to  revise  manda- 
tory standard  57.21-50  as  follows: 

67.21-60  Mandatory. — Damaged  brattices, 
vent  tubing,  seals,  stoppings,  bulkheads, 
overcasts,  regiUators  and  all  other  equipment 
and  Installations  used  to  course  air  through- 
out the  mine  shall  be  repaired  hnmedlately. 

328.  It  is  proposed  to  revise  mandatory 
standard  57.21-52  as  follows: 

57.21-52.  Mandatory.  MNMSAC. — Entries 
or  rooms  shall  not  be  started  off  entries  be- 
yond the  last  open  crosscuts,  except  that 
room  necks  and  entries  not  to  exceed  18  feet 
In  depth  may  be  turned  off  entries  beyond 
the  last  open  crosscuts  If  such  room  necks 
or  entries  are  kept  free  of  accumulations  of 
methane  by  tise  of  Une  brattice  or  other  ade- 
quate means. 

329.  It  is  proposed  to  revise  advisory 
standard  57.21-53  and  make  it  manda- 
tory as  follows: 

67.21-23  Mandatory.  MNMSAC. — Stop- 
pings tn  crosscuts  between  intake  and  retiu'n 
airways,  on  entries  other  than  room  entries, 
ShaU  be  built  of  solid,  substantial  material; 
exposed  surfaces  shall  be  made  of  fire-resist- 
ant material  or,  If  the  material  mined  Is 
combustible,  stopping  shall  be  made  of  non- 
combustible  materiaL 

330.  It  is  proposed  to  revoke  advisory 
standard  57.21-54.  MNMSAC. 

331.  It  is  proposed  to  revise  manda- 
tory standard  57.21-57  as  follows: 

57.21-57  Mandatory.  MNMSAC. — Doors 
which  control  the  flow  of  air  by  being  closed 
shaU  be  kept  closed,  except  when  persons  or 
equipment  are  passing  through  such  door- 
ways. Doors  shall  be  plainly  marked  to  indi- 
cate whether  they  shall  be  closed  or  open 
for  ventUatlon  control  purposea 

332.  It  is  pn^JOsed  to  revise  mandatory 
standard  57.21-58  as  follows: 

67.21-68  3foruIaforjf.  MNMSAC. — Over- 
casts and  undercasts  shaU  be: 

(a)  Constructed  tightly  of  noncombustible 
materiaL 


(b)  Of  sufficient  strength  to  withstand 
possible  faUs  from  the  back. 

(c)  Kept  clear  of  obstruction. 

333.  It  is  proposed  to  revise  advisory 
standard  57.21-65  and  make  it  manda- 
tory as  follows: 

67.31-65  Mandatory. — At  intervals  'not 
greater  than  seven  days  the  mine  foreman, 
or  other  equaUy  competent  person  desig- 
nated by  the  mine  foreman,  shall  make  ex- 
aminations for  hazardous  conditions  and  for 
compliance  with  mandatory  health  and  safe- 
ty standards,  and  shall  make  tests  for  meth- 
ane, toxic  gases,  and  carbon  monoxide.  Such 
tests  shall  be  made  with  devices  approved  by 
the  Secretary  at  the  following  locations: 

(a)  In  the  return  of  each  split  where  it 
enters  the  main  return, 

(b)  On  accessible  pillar  falls. 

(c)  At  seals, 

(d)  In  the  main  return, 

(e)  In  at  least  one  entry  of  each  Intake 
and  return  airway, 

(f)  In  idle  workings, 

(g)  In  abandoned  workings.  Insofar  as  con- 
ditions permit. 

334.  It  is  proposed  to  revise  advisory 
standard  57.21-66  and  make  it  mandatory 
as  follows: 

57.21-66  Mandatory.  MNMSAC. — The  mine 
foreman  or  other  designated  official  shall  read 
and  countersign  promptly  the  reports  of  the 
required  examinations  made  by  competent 
persons.  Where  such  reports  disclose  hazard- 
ous conditions,  the  affected  employees  shaU 
be  so  Informed  and  such  conditions  shall  be 
corrected  promptly.  If  such  conditions  create 
an  Imminent  danger,  the  operator  shall  with- 
draw all  persons  from,  or  prevent  any  person 
from  entering,  as  the  case  may  be,  the  area 
affected  by  such  conditions,  except  those 
persons  referred  to  in  section  8(a)  of  the 
Federal  Metal  and  NonmetaUlc  Mine  Safety 
Act  until  such  danger  Is  abated.  A  respon- 
sible mine  official  at  the  next  highest  level 
of  authority,  if  such  level  exists,  shaU  also 
read  and  countersign  at  least  weekly  the 
required  reports  to  Insure  that  prcqier  Inspec- 
tions have  been  made  and  remedial  action 
taken. 

335.  It  is  proposed  to  revise  mandatory 
standard  57.21-76  as  follows: 

57.21-76  3fandotory.  MNMSAC— Diesel- 
powered  equipment  shall  not  be  taken  into 
or  operated  in  places  where  methane  exceeds 
1.0  percent  at  any  point  not  less  than  12 
Inches  from  the  back,  face,  and  rib. 


336.  It  is  proposed  to  revise  mandatory 
standard  57.21-77  as  follows: 

5T.21-77  Mandatory.  MNMSAC— TrcAley 
wires  and  troUey  feeder  wlraa  ahaU  be  on  In- 
take air  and  shall  not  extend  into  the  last 
open  crosscut  or  other  ventUatlon  opening. 
Such  wlree  shall  be  kept  at  least  160  {eet 
from  pillar  recovery  workings. 

337.  It  is  proposed  to  revise  mandators' 
standard  57.21-78  as  follows: 

57.21-78  Mandatory. — Only  permissible 
eq\Upmeat  maintained  in  permissible  condi- 
tion shall  toe  taken  Into  or  used  beyond  the 
last  open  crosscut  or  in  places  where  1.0 
percent  or  more  methane  is  present  or  may 
enter  the  air  current. 

338.  It  is  proposed  to  revise  mandatory 
standard  57.21-79  as  follows: 

57.21-79     Mandatory.  MNMSAC— Only 

l>ermlssible  distribution  boxes  shall  be  used 
ing  working  places  and  other  places  where  1 .0 
percent  or  more  of  methane  may  be  present 
or  may  enter  the  air  current. 

339.  It  is  proposed  to  revoke  mandator^' 
standard  57.21-81.  MNMSAC. 

340.  It  is  proposed  to  revise  mandatory 
standard  57.21-99  as  follows: 

57.21-99  Mandatory.  MNMSAC— When 
blasting  on  shift,  examinations  for  methane 
shall  be  made  immediately  before  flring  each 
shot  or  round,  and  again  before  other  work 
is  performed.  Examinations  shall  be  made 
by  competent  persons  with  devices  approved 
by  the  Secretaiy  for  detecting  methane. 

341.  It  is  proposed  to  revise  mandators- 
standard  57.21-100  as  follows: 

57.21-100  Mandatory.  MNMSAC— Shots 
or  rounds  shall  not  be'  flred  in  places  where 
1.0  percent  ch-  more  of  methane  is  present  at 
a  point  no  less  than  12  Inches  from  the  back, 
face,  and  rib.  Tests  to  determine  the  presence 
of  methane  sail  be  made  by  a  competent  per- 
son with  devices  approved  by  the  Secretary 
for  detecting  methane. 

342.  It  Is  proposed  to  revise  advisory 
standard  57.21-101  and  make  it  manda- 
tory as  follows : 

67.21-101  Mandatory.  MNMSAC. — Shots 
and  rounds  shall  be  flred  by  competent 
persons. 
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67.1»-133  Mandatotj.  MNMSAC. — Opent- 
Ing  shafta  aball  be  Inspected  at  least  weekly. 
Idle  shafts  shall  be  inspected  Inunedlatelj 
before  use. 

304.  It  Is  proposed  to  revise  advisory 
standard  57.1^134  and  make  it  manda- 
tory as  follows: 

67.19-134     Mandatory.  MNMSAC. — Sheaves* 
In  operating  shafts  shall  be  Inspected  weekly 
and  kept  properly  lubricated. 

305.  It  Is  proposed  to  revise  advisory 
standard  57.19-135  and  make  it  manda- 
tory as  follows: 

57.19-135  Mandatory.  MNMSAC. — Rollers 
used  In  operating  Inclined  shafts  shall  be 
lubricated,  properly  aligned,  and  kept  In  good 
repair. 

X.  Section  57.20  •"Miscellaneous"  la  pro- 
pased   to  be   amended   as  follows: 

306.  It  is  proposed  to  revise  mandatory 
standard  57.20-2  which  is  applicable  to 
surface  and  underground  as  follows: 

57.20-2  Mandatory.  MNMSAC. — An  iwle- 
quate  supply  ot  potable  drinking  water  shall 
be  provided  at  all   active  working  areas. 

(a)  The  common  drinking  cup  and  con- 
tainers from  which  drinking  water  must  be 
dipped  or  poured  are  prohibited. 

(b)  Where  single  service  cups  are  s\ip- 
pUed,  a  sanitary  container  for  unused  cups 
and  a  receptacle  for  used  cups  shall  be 
provided. 

(c)  When  water  Is  cooled  by  Ice,  the  Ice 
shall  either  be  of  potable  water  or  shall  not 
come  In  contact  with  the  water. 

(d)  Potable  water  outlets  shall  be  posted. 

(e)  Potable  water  systems  shall  be  con- 
structed to  prevent  backflow  or  back- 
slphonage  of  non-potable  water. 

307.  It  is  proposed  to  revise  advisory 
standard  57.20-3  which  is  applicable  to 
surface  and  underground  and  make  it 
mandatory  as  follows: 

57.20-3  Afandafory.  MNMSAC. -At  all 
mining  operations: 

(a)  Workplaces,  passageway.s,  storerooms, 
and  service  rooms  shall  be  kept  clean  and 
orderly. 

(b)  The  floor  of  every  workplace  shall  be 
maintained  in  a  clean  and,  so  far  as  pos- 
sible, a  dry  condition.  Where  wet  processes 
are  used,  drainage  shall  be  maintained,  and 
false  floors,  platforms,  mats,  or  other  dry 
standing  places  shall  be  provided  where 
practicable. 

(c)  Every  floor,  working  place,  and  pas- 
sageways shall  be  kept  free  from  protrud- 
ing nails,  snllnters,  boles,  or  loose  boards, 
as  practicable. 

308.  It  is  proposed  to  add  a  new  man- 
datory standard  57.20-11  which  is  ap- 
plicable to  surface  and  underground  as 
folows: 

67.20-11  Mandatory.  MNMSAC. — Areas 
Where  health  or  safety  hazards  exist  that  are 
not  immediately  obvious  to  employees  shall 
b«  barricaded,  or  warning  signs  shall  be 
posted  at  all  approaches.  Warning  signs  shall 
be  readily  visible,  legible,  display  the  nature 
of  the  hazard,  and  any  protective  action  re- 
quired. 

309.  It  is  proposed  to  add  a  new  man- 
datory standard  57.20-12  which  Is  ap- 
plicable to  surface  and  underground  as 
follows  t 

67.20-12  'Jlfortdatory.  MNMSAC— Toxic 
materials  used  In  conjunction  with  or  dis- 
carded from  mining  or  mllUng  ot  a  product 
shall  be  plainly  marked  or  labeled  so  as  to 
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poaltlvely  Identify  the  nature  ctf  the  hasard 
and  the  protectlre  action  required. 

310.  It  Is  proposed  to  add  a  new  man- 
datory standard  57.20-13  which  is  ap- 
plicable to  surface  and  underground  a« 
follows : 

67.30-13  Afandafory.  MNMSAC. — Recep- 
tacles with  covers  shall  be  provided  and 
used  for  the  disposal  of  waste  food  and  as- 
sociated materials.  They  shall  be  emptied 
frequently  and  shall  be  maintained  In  a 
clean  and  sanitary  condition. 

311.  It  Is  proposed  to  add  a  new  man- 
datory standard  57.20-14  which  Is  ap- 
plicable to  surface^  and  underground  as 
follows : 

57.30-14  Maruiatory.  MNMSAC. — No  per- 
son shall  be  allowed  to  consume  or  store 
food  or  beverages  In  a  toilet  room  nor  in  any 
area  e.xposed  to  a  toxic  material. 

§  37.21       [.Amended] 

Y.  Section  57.21  "Gassy  mines"  is 
proposed  to  be  amended  as  follows : 

312.  It  is  proposed  to  revise  manda- 
tory standard  57.21-12  as  follows: 

57.21-12  Mandatory.  MNMSAC. — Imme- 
diately before  and  continuously  dviring 
welding  or  cutting  with  an  arc  or  open  flame 
or  soldering  with  an  o{>en  flame,  in  other 
than  fresh  air,  or  in  places  where  methane 
is  present  or  may  etiter  the  air  current,  a 
competent  person  shall  test  for  methane 
with  a  device  approved  by  the  Secretary  for 
detecting  methane. 

313.  It  is  proposed  to  revise  manda- 
toi-j-  standard  57.21-13  as  follows: 

57.21-13  Mandatory.  MNMSAC— Weld- 
ing or  cutting  with  an  arc  of  open  flame  or 
soldering  with  an  open  flame  shall  not  be 
performed  In  atmospheres  containing  more 
than  1.0  percent  of  methane  as  determined 
by  a  device  approved  by  the  Secretary  for 
detecting  methane. 

314.  It  is  proposed  to  revise  advisory 
standard  57.21-22  and  make  it  manda- 
tory as  follows : 

57.21-22  Maruiatory.  MNMSAC— The 
main  Intake  and  return  air  currents  In  mines 
shall  be  in  separate  shafts,  slopes,  or  drifts, 
except  that  during  shaft  or  slope  develop- 
ment, vent  tubing  may  be  used  In  the  same 
opening.  UntU  a  second  opening  to  the  sur- 
face can  be  provided,  single  shafts  used  for 
intake  and  rettu-n  air  shaU  be  provided  with 
a  curtain  wall  or  partition. 

315.  It  is  proposed  to  revoke  manda- 
tory standard  57.21-26,  MNMSAC. 

316.  It  is  proposed  to  revise  mandatory 
standard  57.21-27  as  follows: 

57.21-27  Mandatory.  MNMSAC. — When 
the  main  fan  or  fans  have  been  shut  down 
with  all  men  out  of  the  mine,  no  person, 
other  than  those  competent  to  examine  the 
mine,  or  other  autiiorized  persons,  shall  go 
underground  untU  the  fans  have  been  started 
and  the  mine  is  examined  for  methane  and 
other  hazards  and  declared  safe. 

317.  It  is  proposed  to  revise  mandatory 
standard  57.21-30  follows: 

57.21-30  Mandatory.  MNMSAC— Auxiliary 
fans  shaU  be  of  a  permissible  type,  main- 
tained in  permissible  condition,  so  located 
and  operated  to  avoid  recirculation  of  air. 
Auxiliary  fans  shall  not  be  used  to  ventilate 
any  working  place  during  interruption  of 
normal  mine  ventilation.  If  the  auxiliary  fan 
Is  stopped  or  falls,  the  electrical  equipment 


In  the  affected  area  shall  be  stopped  and  the 
power  disconnected  at  the  power  source  un- 
tU ventUatlon  in  the  affected  area  is  restored. 
Tests  shall  be  made  at  the  fan  for  methane 
before  auxiliary  fans  are  started.  The  air 
passing  over  or  through  auxiliary  fan  units 
shall  not  exceed  1 .0  percent  of  methane. 

318.  It  is  proposed  to  revise  advisory 
standard  57.21-31  and  make  it  manda- 
tory as  follows: 

57.21-31  Afamlafory.' MNMSAC— Auxiliary 
fans  shall  be  Inspiected  by  competent  persons 
at  least  twice  each  operating  shift. 

319.  It  is  proposed  to  revoke  manda- 
tory standard  57.21-32.  MNMSAC. 

320.  It  is  proposed  to  revise  mandatory 
standard  57.21-33  as  follows: 

57.21-33     Mandatory.  MNMSAC— The  vol- 
ume and  velocity  of  the  current  of  air  coursed 
I  through  all  active  areas  shall  be  sufflclent  to 
'dilute,    render    harmless,    and    carry    away 
methane,  smoke,  fumes,  and  dust. 

321.  It  is  proposed  to  revise  mandatory 
standard  57.21-34  as  follows: 

57.21-34     Mandatory.  MNMSAC— The 

quantity  of  air  coursed  through  the  last  open 
crosscut  in  pairs  or  sets  of  entries  or  through 
other  ventilation  openings  nearest  the  face, 
shall  be  at  least  6,oioo  cubic  feet  per  minute, 
or  9.000  cubic  feet  per  minute  in  longwall  and 
continuous  miner  sections. 

322.  It  is  proposed  to  revise  advisorj' 
standard  57.21-36  and  make  it  manda- 
torj'  as  follows: 

57.21-36  Mandatory.  MNMSAC. — Perma- 
nently Installed  battery-charging  stations 
and  transformer  stations  In  combustible 
areas  shall  be  ventilated  by  sepyarate  splits  of 
air  conducted  directly  to  return  air  courses. 
Permanently  Installed  means  Intended  to 
exist  for  1  year  or  more. 

323.  It  is  proposed  to  revise  mandatory 
standard  57.21-39  as  follows: 

57.21-39  Mandatory.  MNMSAC— If  meth- 
ane gas  in  excess  of  1.0  percent  Is  detected  in 
the  air  not  less  than  12  Inches  from  the  back, 
face,  and  rib  of  an  underground  working 
place  or  places,  adjustments  shall  be  made  in 
the  ventilation  immediately  so  that  the  con- 
centration of  methane  gas  In  such  air  Is  re- 
duced to  1.0  percent  or  less.  While  such 
chancres  or  adjustments  are  underway  and 
until  they  have  been  achieved,  power  to  elec- 
tric equipment  located  In  such  place  shall  be 
cut  off,  no  other  work  shall  be  permitted  in 
such  place,  and  due  precautions  shall  be  car- 
ried out  under  the  direction  of  the  operator 
or  his  agent  so  as  not  to  endanger  other  areas 
of  the  mine. 

324.  It  is  proposed  to  revise  mandatory 
standard  57.21-40  as  follows: 

57.21-40  Mandatory.  MNMSAC. — If  1.5 
percent  or  higher  concentration  of  methane 
gas  is  present  In  air  returning  from  an  under- 
ground working  place  or  places,  or  Is  present 
in  the  air  not  less  than  12  inches  from  the 
back,  face,  and  rib  of  an  underground  work- 
ing place,  sal  men  other  than  those  persons 
referred  to  In  Section  8(a)  of  the  Federal 
Metal  and  Nonmetalllc  Mine  Safety  Act  shiUl 
be  withdrawn  from  the  area  of  the  mine  en- 
dangered by  such  methane  gas  until  the  con- 
centration of  methane  In  such  areas  Is  re- 
duced to  1.0  percent  or  less. 

325.  It  Is  proposed  to  revise  manda- 
tory standard  57.21-41  as  follows: 

57.21-41  Mandatory.  MNMSAC— Air  that 
has  passed  by  an  opening  of  any  unsealed 
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abandoned  area  and  contains  0.25  percent  or 
more  ot  methane  shall  be  coursed  directly  to 
a  return  airway.  Examinations  of  such  air 
BhaU  be  conducted  during  the  preshlft  ex- 
aminations required  by  mandatory  standard 
67.21-59. 

326.  It  Is  proposed  to  revoke  advisory 
standard  57.21-47.  MNMSAC. 

327.  It  is  proposed  to  revise  manda- 
tory standard  57.21-50  as  follows: 

67.21-60  Mandatory. — Damaged  brattices, 
vent  tubing,  seals,  stoppings,  bulkheads, 
overcasts,  regulators  and  all  other  equipment 
and  installations  used  to  course  air  through- 
out the  mine  shall  be  repaired  immediately. 

328.  It  Is  proposed  to  revise  mandatory 
standard  57.21-52  as  follows: 

57.21-52.  Mandatory.  MNMSAC— Entries 
or  rooms  shall  not  be  started  off  entries  be- 
yond the  last  open  crosscuts,  except  that 
room  necks  and  entries  not  to  exceed  18  feet 
In  depth  may  be  ttimed  off  entries  beyond 
the  last  open  crosscuts  If  such  room  necks 
or  entries  are  kept  free  of  accumulations  of 
methane  by  use  of  line  brattice  or  other  ade- 
quate means. 

329.  It  is  proposed  to  revise  advisory- 
standard  57.21-53  and  make  it  manda- 
tory as  follows: 

67.21-23  Mandatory.  MNMSAC. — Stop- 
pings in  crosscuts  between  Intake  and  return 
airways,  on  entries  other  than  room  entries, 
■hall  be  built  of  solid,  substantial  material; 
exp)osed  surfaces  shall  be  made  of  flre-reslst- 
ant  material  or,  if  the  material  mined  ia 
combustible,  stopping  shall  be  made  of  non- 
combustible  materlaL 

330.  It  Is  proposed  to  revoke  advisory 
standard  57.21-54.  MNMSAC. 

331.  It  is  proposed  to  revise  manda- 
tory standard  57.21-57  as  follows: 

57.21-57  Mandatory.  MNMSAC. — Doors 
Which  control  the  flow  of  air  by  being  closed 
shall  be  kept  closed,  except  when  persons  or 
equipment  are  passing  through  such  door- 
ways. Doors  shall  be  plainly  marked  to  indi- 
cate whether  they  shall  be  closed  or  open 
for  ventUatlon  control  purposes. 

332.  It  is  proposed  to  revise  mandatory 
standard  57.21-&8  as  follows: 


jndat 


57.21-58  Mandatory.  MNMSAC.— Over- 
casts and  undercasts  shall  be: 

(a)  Constructed  tightly  of  noncombustible 
materlaL 


(b)  Of  sufBclent  strength  to  withstand 
possible  falls  from  the  back. 

(c)  Kept  clear  of  obstruction. 

333.  It  Is  proposed  to  rolse  advisory 
standard  57.21-65  and  make  it  manda- 
tory as  follows: 

67.21-65  Mandatory. — At  intervals  not 
greater  than  seven  days  the  mine  foreman, 
or  other  equaUy  competent  person  desig- 
nated by  the  mine  foreman,  shall  make  ex- 
aminations for  hazardous  conditions  and  for 
compliance  with  mandatory  health  and  safe- 
ty standards,  and  shall  make  tests  for  meth- 
ane, toxic  gases,  and  carbon  monoxide.  Such 
tests  shaU  be  made  with  devices  approved  by 
the  Secretary  at  the  following  locations : 

(a)  In  the  return  of  each  split  where  it 
enters  the  main  return, 

(b)  On  accessible  pillar  falls. 

(c)  At  seals, 

(d)  In  the  main  return, 

(e)  In  at  least  one  entry  of  each  Intake 
and  return  airway, 

(f )  In  Idle  workings, 

(g)  In  abandoned  workings,  insofar  as  con- 
ditions permit. 

334.  It  is  proposed  to  revise  advisory 
standard  57.21-66  and  make  it  mandatory 
as  follows: 

57.21-66  Maruiatory.  MNMSAC. — The  mine 
foreman  or  other  designated  official  shall  read 
and  countersign  promptly  the  reports  of  the 
required  examinations  made  by  competent 
persons.  Where  such  reports  disclose  hazard- 
ous conditions,  the  affected  employees  shaU 
be  so  Informed  and  such  conditions  shall  be 
corrected  promptly.  If  such  conditions  create 
an  imminent  danger,  the  operator  shall  with- 
draw all  pei-sons  from,  or  prevent  any  person 
from  entering,  as  the  case  may  be,  the  are« 
affected  by  such  conditions,  except  those 
persons  referred  to  in  section  8(a)  of  the 
Federal  Metal  and  NonmetaUlc  Mine  Safety 
Act  until  such  danger  is  abated.  A  respon- 
sible mine  official  at  the  next  highest  level 
of  authority,  U  such  level  exists,  sbaU  also 
read  and  countersign  at  least  weekly  the 
required  reports  to  Insure  that  proper  inspec- 
tions have  been  made  and  remedial  action 
taken. 

335.  It  is  proposed  to  revise  mandatory 
standard  57.21-76  as  follows: 

57.21-76  Mandatory.  MNMSAC— Diesel- 
powered  equipment  shall  not  be  taken  Into 
or  operated  in  places  where  methane  exceeds 
1.0  percent  at  any  potat  not  less  than  12 
inches  from  the  back,  face,  and  rib. 


336.  It  is  proposed  to  revise  mandatory 
standard  57.21-77  as  follows: 

57J21-77  Mandatory.  MNMSAC. — Trolley 
wires  and  trolley  feeder  wires  shall  b«  on  in- 
take air  and  shall  not  extend  into  the  last 
opten  crosscut  or  other  ventUatlon  opening 
Such  wlrea  shaU  be  kept  at  least  150  feet 
from  pillar  recovery  workings. 

337.  It  is  proposed  to  revise  mandator>- 
standard  57.21-78  as  follows: 

57.21-78  Mandatory. — Only  permissible 
equipment  maintained  In  permissible  condi- 
tion shall  be  tAken  into  or  used  beyond  the 
last  ojjen  crosscut  or  in  places  where  10 
percent  or  more  methane  Is  present  or  may 
enter  the  air  current. 

338.  It  is  proposed  to  revise  mandator>- 
standard  57.21-79  as  follows: 

57.21-79     Mandatory.  MNMSAC— Only 

permissible  distribution  boxes  shall  be  used 
Ing  working  places  and  other  places  where  1 .0 
percent  or  more  of  methane  may  be  present 

or  may  ei:iter  the  air  current. 

339.  It  is  proposed  to  revoke  mandatorj- 
standard  57.21-81.  MNMSAC. 

340.  It  is  proposed  to  revise  mandator>- 
standard  57.21-99  as  follows: 

57.21-99  Mandatory.  MNMSAC— Wnien 
blasting  on  shift,  examinations  for  methane 
shall  bo  made  immediately  before  flnng  each 
shot  or  round,  and  again  before  other  work 
is  performed.  Examinations  shall  be  made 
by  competent  persons  with  devices  approved 
by  the  Secretary  for  detecting  methane. 

341.  It  Is  proposed  to  revise  mandatory- 
standard  57.21-100  as  follows: 

57.21-100  Mandatory.  MNMSAC. — Shots 
or  rounds  shall  not  be  fired  in  places  where 
1.0  percent  or  more  of  methane  la  present  at 
a  point  no  less  than  12  Inches  from  the  back, 
face,  and  rib.  Tests  to  determine  the  presence 
of  methane  sail  be  made  by  a  competent  per- 
son with  devices  approved  by  the  Secretary 
for  detecting  methane. 

342.  It  Is  proposed  to  revise  advisory 
standard  57.21-101  and  make  it  manda- 
tory as  follows : 

57.21-101  Mandatory.  MNMSAC— Shots 
and  rounds  shall  be  fired  by  competent 
persons. 
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Title  24 — Housing  and  Urban  Development 

CHAPTER  VIII— LOW  INCOME  HOUSING, 
DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  R-77-3321 

PART  885— LOANS  FOR  HOUSING  THE 
ELDERLY  OR  HANDICAPPED 

■ 

The  Department  of  Housing  and 
Urban  Development  ( HUD)  published  on 
February  25,  1976,  at  41  FR  8314,  a  final 
rule  amending  Title  24.  Part  885  to  pro- 
vide a  program  of  both  construction  and 
long-term  financing  for  projects  for  the 
elderly  or  handicapped  pursuant  to  Sec- 
tion 202  of  the  Housing  Act  of  1959.  as 
amended  (12  U.S.C.  1701q).  Subsequent 
to  publication  of  this  final  rule,  the  Hous- 
ing Authorization  Act  of  1976,  Pub.  L.  94- 
375,  was  enacted  August  3,  1976,  making 
certain  changes  in  the  provisions  of  Sec- 
tl<m  202,  pursuant  to  which  the  Depart- 
ment is  Issuing  this  final  rule  amending 
Part  885. 

The  significant  changes  being  made 
in  Part  885  are  the  following: 

1.  Section  885.3  is  being  changed  to 
correct  an  error  in  the  final  rule,  since 
Parts  880  and  88  U  apply  to  loans  made 
under  this  Part  to  the  extent  that  they 
are  "not"  lnc<msistent  with  Subparts  C 
and  D  of  this  Part.  The  original  publi- 
cation omitted  the  word  "not". 

2.  The  definition  of  "Elderly  or  Handi- 
capped Families"  in  Section  885.5  Is 
being  amended  to  reflect  a  statutory 
change  to  Include  two  or  more  elderly  or 
handicapped  persons  living  together,  or 
one  or  more  of  such  persons  living  with 
another  person  who  is  determined  by 
HUD  to  be  essential  to  their  care  or  well 
being.  This  definition  is  also  being 
changed  to  Include  the  surviving  mem- 
b«:  or  members  of  any  family  described 
In  the  definition  who  are  living  with  the 
deceased  member  of  the  family  at  the 
time  of  his  or  her  death. 

The  definition  of  "Assistant  Secre- 
tary" is  being  changed  to  mean  the  As- 
sistant Secretary  for  Housing-Federal 
Housing  Conunissloner  to  reflect  an 
organizational  name  change  In  HUD. 

3.  Section  885.215  is  being  amended  by 
the  addition  of  a  new  subsection  (e) 
which  will  provide  that  the  Assistant 
Secretary  or  field  office  may  amend  the 
amount  of  a  fund  reservation  pursuant 
to  Bubeectlon  (b)  at  any  time  before 
the  final  closing  of  a  loan.  This  change 
Is  needed  since  program  experience  has 
shown  that  the  amount  of  the  reserva- 
tion Initially  granted  Is  often  Insuflftclent 
to  provide  loen  funds  needed  to  permit 
development  of  a  financially  feasible 
project.  Since  minimal  project  informa- 
tion Is  required  at  this  stage,  it  is  diffi- 
cult to  determine  the  amount  of  loan 
funds  which  will  be  needed. 

4.  Section  885.315 (c»  is  being  amended 
to  restrict  the  requirement  for  evaluation 
of  the  Borrower's  proposed  Contract 
Rents  to  a  determination  as  to  their  com- 
pliance with  the  Fair  Market  Rent 
Limits,  except  that  in  the  case  of  any 
PropKjsal  for  a  project  with  less  than  all 
rental  dwelling  imlts  under  the  Section 
8  Housing  Assistance  Payments  Program, 
the  amendment  also  provides  that  suffi- 
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cient  market  demand  should  be  an- 
ticipated to  assure  the  feasibility  of  the 
project. 

5.  Section  885.315(d)  (1)  (1)  is  being 
amended  to  eliminate  the  requirement 
that  Field  Office  approval  of  a  Prelim- 
inary Proposal  include  notification  of  the 
Contract  Rents  which  are  acceptable  to 
HUD.  Such  notification  will  be  made  in 
connection  wltti  notice  of  approval  of  the 
Pinal  Proposal. 

6.  A  new  §  885.320  Is  being  added  to 
provide  that  any  Contract  Rents  which 
are  hereafter  or  have  been  previously 
proposed  by  a  Borrower  in  its  Prelim- 
inary Proposal,  or  have  been  approved 
by  HUD  under  the  Preliminary  Proposal 
submission  may  be  modified  and  resub- 
mitted by  the  Borrower  at  the  final  pro- 
posal stage,  or  at  any  time  prior  to  execu- 
tipn  of  the  Agreement  to  Enter  into  the 
Housing  Assistance  Payments  Contract, 

This  Section  also  will  provide  that 
HUD  will  evaluate  the  acceptability  ol 
the  Contract  Rents  proposed  by  the  Bor- 
rower and  will  notify  the  Borrower  at 
the  time  of  approval  of  the  Pinal  Pro- 
posal as  to  the  Contract  Rents  which 
will  be  acceptable  to  HUD  when  these  are 
lower  than  the  Contract  Rents  proposed 
by  the  Borrower. 

7.  A  new  §  885.325  is  being  added  to 
provide  that  the  provisions  of  §  880.108 
(b)  (New  Constructi(xi)  and  §  881.109 
(b)  (Substantial  Rehabilitation)  are  in- 
applicable to  Section  202  projects.  In  lieu 
of  the  comparability  test  provided  there- 
under, a  provision  has  been  added  that 
the  applicable  Contract  Rents  will  be 
subject  to  reduction  only  to  the  extent 
that  they  are  higher  than  the  rents  de- 
termined by  HUD  to  be  necessary  to 
cover  operating  costs,  including  debt 
service  on  the  Section  202  loen,  and 
reasonable  reserves  as  approved  by  HUD. 
However,  as  noted  in  Paragraph  4,  above, 
in  the  case  of  pr<^x>sals  for  projects 
with  less  than  all  rental  dwelling  unite 
under  the  Section  8  Housing  Assistance 
Payments  Program,  this  amendment  also 
provides  that  there  should  be  sufficient 
market  demand  to  assure  the  feasibilit}' 
of  the  project. 

8.  Section  885.410(a)  Is  being  amended 
to  provide  that  the  Assistant  Secretarjr 
or  field  office  may  Increase  the  amount  of 
a  fund  reservation  at  any  time  before 
the  final  closing  of  a  loan,  and  to  require 
that  applications  for  substantial  re- 
habilitation shall  be  subject  to  a  maxi- 
mum mortgage  amount  that  would  ai>- 
ply  under  §  231.4  (b)  and  (c)  of  Chapter 
n  of  this  Title. 

9.  Section  885.410ib)  is  being  amended 
to  reflect  the  new  statutory  interest  rate 
formula  as  set  forth  in  section  11(c)  (1) 
of  the  Housing  Authorization  Act  of 
1976.  Under  this  amendment,  the  in- 
terest rate  for  Section  202  loans  will  be 
based  on  the  average  interest  rate  on  all 
Interest  bearing  obligations  of  the  United 
States  then  forming  a  part  of  the  pub- 
lic debt  computed  at  the  end  of  the  fiscal 
year  next  preceding  the  date  on  which 
the  loan  is  made.  "Hils  section  is  also 
being  changed  to  provide  that  the  ap- 
plicable interest  rate  will  be  the  one  to 
effect  at  the  time  the  lo€ui  is  made.  A 
clarifying  provision  is  being  added  stat- 


ing tiiat  a  loan  will  be  deemed  to  be  made 
as  of  the  date  of  initial  loan  closing  for 
the  purpose  of  determining  the  appli- 
cable interest  rate. 

10.  Section  885.415(n)  Is  being  amend- 
ed to  permit  an  IncMitive  payment  to 
general  constractors  *o  that  they  may 
share  the  benefits  of  savings  in  Interest 
charges,  taxes,  and  insurance  stemming 
from  earlier  than  estimated  completion 
of  construction. 

Although  fsu"  more  extensive  revisions 
to  these  regulations  are  being  considered, 
because  the  statutory  changes  are  re- 
medial in  natm-e,  this  final  rule  will  be 
made  effective  upon  publication,  in  order 
to  provide  Section  202  Applicants  the 
benefits  of  these  changes  as  soon  as  pos- 
sible. Further,  the  changes  involving  Sec- 
tion 8  processing  are  needed  at  the  ear- 
liest possible  date  to  enable  the  Field 
Offices  to  proceed  with  orderly  processing 
of  the  Section  8  proposals  for  Section 
202  projects  for  wlilch  fund  reservations 
had  been  made  during  the  1976  Fiscal 
Year  and  Transition  Quarter  ending 
September  30,  1976.  These  changes  also 
will  apply  to  those  proposals  which  re- 
ceive fund  reservations  in  following 
years. 

The  Department  has  determined  that 
this  amendment  will  not  have  a  signifi- 
cant Impact  upon  the  quality  of  the  en- 
vironment. A  Finding  of  Inapplicability 
with  respect  to  the  National  Environ- 
mental Policy  Act  of  1969  has  been  made 
in  accordance  with  HUD  procedures.  A 
Finding  of  Inapplicability  will  be  avail- 
able for  public  inspection  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10141,  Department 
of  Housing  and  Urban  Development, 
Washington,  D.C. 

It  is  hereby  certified  that  the  economic 
and  inflationary  Impacts  of  this  final 
rule  have  been  carefully  evaluated  in  ac- 
cordance with  OMB  Circular  A-1 07. 

Accordingly,  24  CFR,  Part  885  Subpart 
A  is  amended  as  follows: 

1.  Section  885.3  is  revised  to  read: 

§  885.3      Applicability  of  Parte  880  and 
881. 

To  determine  whether  a  project  for 
which  a  direct  loan  is  requested  under 
this  part  wMnplies  with  the  requirements 
of  the  Section  8  Housing  Assistance  Pay- 
ments Program — ^New  Construction  or 
Section  8  Housing  Assistance  Payments 
Programs — Substantial  Rehabilitation, 
the  provisions  of  Part  880  and  881  of  this 
chapter  shall  apply  to  the  extent  that 
snch  pz^>vlslons  are  not  inconsistent  with 
the  provisions  of  Part  885, 

2.  Section  885.5  Ls  amended  to  read : 

•  »  »  *  • 

Assistant  Secretary  means  the  Assist- 
ant Secretary  for  Housing — Federal 
Housing  Commissioner. 

»  •  •  •  ♦ 

Elderly  or  Handicapped  Families 
means  (a)  families  of  two  or  more  per- 
sons the  head  of  which  iot  his/her 
spouse)  is  sixty-two  years  ot  age  or  ot« 
or  is  handicapped,  or  (b)  the  siirvtvtng 
member  or  members  of  any  family  de- 
scribed in  (a)  who  were  hvlng  tn  a  unit 
assisted  under  the  Section  202  program. 
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with  the  deceased  member  of  the  fam- 
ily at  the  time  of  his  or  her  death,  or 

(c)  a  single  person  who  is  sixty-two  years 
of  age  or  over  or  who  is  handicapped  or 

(d)  two  or  more  elderly  or  handicapped 
persons  living  together  or  one  or  more 
such  persons  living  with  another  person 
who  is  determined  by  HUD,  based  upon 
a  licensed  physician's  certification  pro- 
vided by  the  resident  or  prospective 
resident,  to  be  essential  to  their  care  or 
well  being. 

*  *  •  •  « 

3.  Section  885.215  is  amended  by  the 
addition  of  a  new  paragraph  (e^ 

§  885.215   _  Approval  of  requests  for  fund 
reservations. 

*  *  •  •  * 

(e)  The  Assistant  Secretary  or  field 
office  may  amend  the  amoimt  of  a  ftmd 
reservation  approved  pursuant  to  para- 
graph (b)  of  this  section  at  any  time 
before  the  final  closing  of  a  loan,  sub- 
ject to  the  availability  of  loan  authority. 

4.  Section  885.315  is  amended  by  re- 
vising paragraphs  (c)  and  (dXlUi)  to 
read: 

§  885.315      Screening  and  evaluation  of 
preliminary  proposals. 

*  •  •  •  • 

(ci  Evaluation  of  Preliminary  Pro- 
posals by  the  Field  Office.  The  Field 
Office  may  begin  Its  evaluation  of  pro- 
posals upon  receipt,  but  the  evaluation 
may  not  be  completed  imtil  the  response 
periods  referred  to  in  paragraph  (b)  of 
the  section  have  ended.  The  Preliminary 
Proposal  will  be  evaluated  by  the  Field 
Office  based  on  those  factors  which  may 
be  necessary  to  determine  the  accept- 
ability of  the  location  (site) ,  acceptabil- 
ity of  the  design  concept,  the  market 
value  of  the  site,  compliance  with  the 
Fair  Market  Rent  Limits,  and  the  com- 
ments. If  any,  received  from  the  appro- 
priate A-95  clearinghouse  and  the  unit  of 
general  local  government.  However,  an- 
alysis of  Preliminary  Proposals  for  Sec- 
tion 8  contract  authority  for  less  than  all 
of  the  rental  dwelling  units  should  indi- 
cate that  sufficient  market  demand  is  an- 
ticipated for  the  unsubsidized  portion  to 
assure  the  feasibility  of  the  project. 

(d)   •  •  • 

(1)   *  •  • 

(i)  The  Borrower's  proposed  Contract 
Rents  fall  within  the  Fair  Market  Rent 
Limits.  The  proposed  Contract  Rents 
submitted  by  the  Borrower  shall  be  eval- 
uated and  approved  at  the  FlnaV»roposal 
stage."  •  •  • 

•  •  •  •  • 

5.  A  new  S  885.320  under  Subpart  C  is 
added: 

§  885.320     Final  proposal. 

(a)  Any  Ccoitract  Rents  which  are  or 
have  been  proposed  by  a  Borrower  in  its 


Preliminary  Proposal  or  approved  by 
HUD  pursuant  to  the  Preliminary  Pro- 
posal submission  may  be  modified  in  the 
Final  Proposal,  or  at  any  time  prior  to 
execution  of  the  Agreement  to  Enter  into 
Housing  Assistance  Payments  Contract. 

(b)  The  evaluation  by  HUD  of  a  Final 
Proposal  submitted  by  a  Borrower  shall 
include,  in  addition  to  the  items  listed  in 
§  880.210  for  New  Construction  and 
§881.210  for  Substantial  Rehabilitation, 
the  Conti-act  Rents  and  financial  feasi- 
bility of  the  project,  based  upon  the  cri- 
teria set  forth  in  §  885.325  of  this  Part. 

( c  >  Notification  of  the  Borrower  of  ap- 
proval of  its  Final  Proposal  shall  include 
the  Contract  Rents  acceptable  to  HUD. 
and  if  lower  than  the  rents  proposed  by 
the  Borrower  the  reasons  for  the  reduc- 
tion. 

6.  A  new  §  885.325  is  also  added: 

§  885.325      Contract      rent*      determined 
acceptable  to  HID  at  final  proposal. 

Sections  880.108ib)  (New  Construc- 
tion) and  881.108(b)  (Substantial  Reha- 
bilitation) of  the  Section  8  Regulations 
are  not  applicable  to  Section  202  projects 
in  which  units  are  eligible  for  occupancy 
imder  the  Section  8  Housing  Assistance 
Payments  Program.  Contract  Rents  will 
be  established  within  the  applicable  Pair 
Market  Rent  Limits  in  the  Final  Proposal 
pursuant  to  §  880.108(a)  or  §  881.108<a) 
and  will  be  no  higher  than  the  rents  de- 
termined by  HUD  to  be  necessary  to 
cover  operating  costs,  including  debt 
service  on  the  Section  202  loan,  and  rea- 
sonable reserves  as  approved  by  HUD. 
In  the  case  of  Proposals  for  projects  with 
Section  8  contract  authority  for  less  than 
all  of  the  rental  dwelling  imits,  these 
rents  must  be  within  such  levels  that 
sufficient  market  demand  is  anticipated 
for  the  unsubsidized  portion  to  assure  the 
feasibilty  of  the  project. 

7.  Section  885.410  is  amended  by  re- 
vising paragraphs  (a)  and  (b)  to  read: 

§  885.410      Amount  .and  terms  of  finanr- 
ing. 

(a)  The  amount  of  financing  approved 
shall  be  the  amount  stated  in  the  Notice 
of  section  202  F^md  Reservation,  Includ- 
ing any  increase  approved  by  the  Assist- 
ant Secretary  or  fl^d  office  prior  to  the 
final  closing  of  a  loan;  Provided,  how- 
ever, that  the  amount  of  financing  pro- 
vided shall  not  exceed  the  lesser  of  (1) 
the  maximmn  mortgage  amount  that 
would  apply  under  S  231.3  or  231.4  (b) 
and  (c)  of  CHiapter  n  of  this  title  if  the 
mortgage  were  insured  under  section  231 
of  the  National  Housing  Act,  or  (2)  the 
total  Development  Cost  of  the  project. 

(b)  The  loan  shtdl  bear  interest  at  a 
rate  established  by  the  Secretary  by 
adding:  (1)  A  rate  determined  by  the 
Secretary  of  the  Treasury  to  be  the  aver- 
age interest  rate  on  all  Interest  bearing 


obligations  of  the  United  States  then 
forming  a  part  of  the  public  debt  com- 
puted at  the  end  of  the  fiscal  year  next 
preceding  the  date  on  which  the  loan  is 
made:  plus  (2)  an  allowamce  to  cover 
administrative  costs  and  probable  losses 
under  the  program,  which  allowance  has 
been  determined  by  the  Secretary-  to  be 
one  percent  (1  percent)  per  annum  dur- 
ing the  construction  period,  and  one  half 
of  one  percent  (.5  percent)  thereafter. 
Loans  committed  to  be  made  by  the  As- 
sistant Secretary  shall  bear  interest  at 
the  rate  in  effect  at  the  time  a  loan  is 
made.  A  loan  shall  be  deemed^  be  made 
as  of  the  date  of  the  initial  loan  closing 
pursuant  to  I  885.415.  except  that  any 
loans  made  on  and  after  August  3.  1976. 
and  prior  to  October  1.  1976.  shall  bear 
interest  at  the  rate  stated  in  the  next 
sentence.  The  interest  rate  applicable  to 
loans  made  between  AUgust  3.  1976.  and 
September  30,  1977,  shall  be  seven  and 
three-eighths  percent  (7=^8  percent)  per 
annum  during  the  construction  period 
and  six  and  seven-eighths  percent  (6''8 
percent)  thereafter.  The  interest  rate 
applicable  to  subsequent  fiscal  years  sliall 
be  published  in  the  Federal  Register.  If 
a  loan  is  made  in  a  fiscal  year  other  than 
that  fiscal  year  in  which  the  application 
is  processed,  and  the  interest  rat«  for 
the  year  in  which  the  loan  is  made  is 
different  from  the  rate  used  for  proc- 
essing. HUD  will  determine  whether  or 
not  reprocessing  is  necessary. 

•  •  •  •  • 

8.  Section  885.415' n)  is  revised  to  read 
as  follows : 

§  885.415      Requirenient>>  prior  to  initial 
disbursement  of  loan. 


(n)  A  Construction  or  Substantial  Re- 
habilitation Contract  between  the  Bor- 
rower and  General  Contractor,  on  a  form 
to  be  prescribed  by  the  Assistant  Secre- 
tary, which  Contract  shall  be  in  the  form 
of  a  cost  plus  contract  which  shall  pro- 
vide for  the  payment  of  the  actual  cost 
of  construction  or  substantial  rehabilita- 
tion not  to  exceed  an  upset  price,  and 
may  include  a  provision  for  an  additional 
payment  to  the  builder  of  a  fee  in  an 
amount  allowed  by  HUD  for  earUer  than 
estimated  completion.  The  Contract  shall 
be  supplemented  by  such  Cost  or  Trade 
Payment  Breakdown  and  General  Con- 
ditions as  the  Assistant  Secretary  may 
prescribe. 

•  •  •  •  « 

Effective  date:  These  amendments  are 
effective  on  January  28, 1977. 

John  T.  Howlky. 
Acting  Assistant  Secretary  for 
Housing  —  Federal  Housing 
Commissioner. 

(FR  Doc.77-2451  FUed  1-27-77:8:45  am] 
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CHAPTER  Vill — LOW-INCOME  PUBLIC 
HOUSING.  DEPARTMENT  OF  HOUSING 
AND   URBAN   DEVELOPMENT 

[Docket  No.  R-77-344] 

PART  866 — LEASE  AND  GRIEVANCE 
PROCEDURES 

Subpart  A — Dwetiing  Leases,  Procedures 
and  Requirements 

On  March  10,  1976,  a  notice  of  pro- 
posed rule  was  published  in  the  Federal 
Register  (41  CFR  10313)  which  would 
amend  Title  24,  Chapter  Vm,  Part  866, 
Subpart  A,  Dwelling  Leases,  Procedures 
and  Requirements  by  extending  the  time 
for  compliance  by  Public  Housing  Agen- 
cies, clarifying  provisions  giving  rise  to 
inquiries,  and  correcting  editorial  errors. 
The  Department  received  five  comments 
in  response  to  the  Proposed  Rule.  Three 
of  the  comments  (5ealt  with  parts  of 
Subpart  A  that  are  not  proposed  for 
change. 

The  two  responsive  comments  were 
directed  to  §  866.2,  the  extension  of  time 
until  February  16,  1977.  for  implementa- 
tion of  this  Subpart.  One  supported  the 
Proposed  Rule,  and  the  other  opposed  it. 
The  extension  was  proposed  for  two  rea- 
sons. First,  it  was  felt  that  this  Subpart, 
together  with  Part  866,  Subpart  B 
(Grievance  Procedures  and  Require- 
ments) should  be  effective  simultane- 
ously. Second,  prior  to  publication  of  this 
proposal,  the  Department  received  nu- 
merous requests  from  both  Public  Hous- 
ing Agencies  and  tenant  representatives 
requesting  an  extension  of  time  to  assure 
proper  compliance.  The  Department  has 
determined  that  the  time  for  compliance 
should  be  extended. 

The  Secretary  has  determined  that 
Title  24,  Chapter  VIII,  Part  866.  Sub- 
part A  does  not  have  a  substantial  en- 
vironmental impact  and  a  finding  of  in- 
applicability is  available  for  public  in- 
spection in  the  Office  of  the  Rules  Docket 
Clerk,  Office  of  the  Secretary,  Room 
10141,  Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W.,  Wash- 
ington, D.C.  20410. 

It  is  hereby  certified  that  the  economic 
and  inflationary  impacts  of  Part  866, 
Subpart  A  have  been  carefully  evaluated 
in  accordance  with  OMB  Circular  A-107. 

Accordingly,  Title  24,  Chapter  Vni, 
Part  866,  Subpart  A  is  amended  as  set 
forth  below. 

§  866.1       [.\mended] 

1.  Section  866.1  Is  amended  by  deleting 
the  word  "Tribal"  immediately  after  the 
word  "Indian." 


RULES  AND  REGULATIONS 

§  866.2      [. Amended] 

2.  Section  868.2  Is  amended  by  deleting 
the  words  "within  six  m<Hiths  from  the 
effective  date  of  these  regulations"  im- 
mediately after  the  words  "each  PHA" 
and  substituting  the  words  "by  February 
16,  1977." 

3.  Section  866.4(b)(4)  is  amended  to 
read  as  f  oUows : 

§866.1'      Leasee  rcquireni«'nl,«. 

•  *  •  »  * 

(b)    *   »   • 

(4)  The  lease  shall  provide  that 
charges  assessed  under  paragraph  (b)  (2) 
of  this  section  shall  not  become  due  and 
collectible  before  the  first  day  of  the  sec- 
ond month  following  the  month  in  which 
the  charge  is  incurred. 

Effective  Date:  These  amendments 
are  effective  on  February-  16,  1977. 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing — Federal        Housing 
Commissioner. 

|FR  Doc. 77-2465  Piled  1-27-77:8:45  am] 


(Docket  No.  R-77-344) 

PART  866 — LEASE  AND  GRIEVANCE 
PROCEDURES 

Subpart  B — Grievance  Procedures  and 
Requirements 

On  March  10,  1976,  a  notice  of  pro- 
posed rule  was  published  in  the  Federal 
Register  (41  FR  10313)  which  would 
amend  Title  24.  Chapter  Vni,  Part  866, 
Subpart  B,  Grievance  Procedures  and 
Requirements,  by  extending  the  time  for 
compliance  by  Public  Housing  Agencies 
and  correcting  an  editorial  error.  The 
Department  received  five  comments  in 
response  to  this  proposal.  Three  of  the 
comments  dealt  with  parts  of  Subpart  B 
that  are  not  proposed  for  change. 

The  two  responsive  comments  were  di- 
rected to  Section  866.52,  the  extension  of 
time  for  implementation.  One  supported 
and  one  opposed  the  Proposed  Rule.  The 
extension  was  proposed  for  two  reasons. 
First,  it  was  felt  that  this  regulation,  to- 
gether with  Part  866,  Subpart  A  (Dwell- 
ing Leases,  Procedures  and  Require- 
ments) should  be  effective  simultane- 
ously. Second,  prior  to  publication  of  this 
proposal,  the  Department  received  nu- 
merous requests  from  both  Public 
Housing  Agencies  and  tenant  repre- 
sentatives requesting  an.  extension  of 
time  to  assure  proper  compliance.  The 
Department  has  determined  to  extend 
the  time  for  compliance. 


5573 

Because  some  PHAs  have  applied  di- 
rectly to  the  HUD  Central  Office  for 
waivers  under  S  866.59  rather  than  to  the 
HUD  Field  Offices  normally  ccmductlng 
day-to-day  business  with  them,  the  De- 
partment Is  adopting  an  amendment  to 
§  866.59  which  was  not  published  in  the 
Proposed  Rule  rai  March  10,  1976.  Sec- 
tion 866.59  as  adopted  August  7,  1975 
(40  FR  33409)  provided  that  a  waiver 
of  Subpart  B  to  permit  PHAs  to  utilize 
existing  Grievance  Procedures  may  be 
granted  under  named  conditions  by  "the 
Secretary  or  his  designee."  The  Amend- 
ment provides  that  the  waiver  may  be 
granted  by  the  Directors  of  the  HUD 
Field  Office  with  which  the  particular 
PHA  normally  transacts  its  low-income 
housing  business. 

The  Secretary  has  determined  that 
Part  866,  Subpart  B  does  not  have  a  sub- 
stantial environmental  imjjact  and  a 
finding  of  inapplicability  is  available  for 
public  inspection  in  the  Office  of  Rules 
Docket  Clerk.  Office  of  the  Secretarv, 
Room  10141,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW 
Washington,  D.C. 

It  is  hereby  cerUfled  that  the  economic 
and  inflationary  impacts  of  Part  866 
Subpart  B  have  been  carefully  evaluated 
in  accordance  with  OMB  Circular  A-107. 

Accordingly.  Title  24.  Chapter  VHI 
Part  866.  Subpart  B  is  amended  as 
follows. 

§866.52       I  Vii.omkdl 

1.  Section  866.52  is  amended  bv  delet- 
ing the  words  "Within  ninety  days  of 
the  effective  date  of  this  Subpart"  im- 
mediately before  the  words  "each  PHA" 
and  substituting  the  words  'by  Febru- 
arj'  16, 1977." 

§866.33      [  Aniended] 

2.  Section  866.55(b)  (2)  is  amended  by 
deleting  the  reference  "(a)"  immedi- 
ately after  the  word  "paragraph"  and 
substituting  the  reference  "(b)  ." 

§  866.. 39      [Amended] 

1.  Section  866.59  is  amended  by  de- 
leting the  words  "the  Secretary  or  his 
designee"  and  substituting  "the  Di- 
rector of  the  HUD  Field  Office  with 
which  the  PHA  normally  transacts  its 
low-income  housing  business." 

Effective  Date:  February  16,  1977. 

John  T.  Howlky, 
Acting  Assistant  Secretary  for 
Housing  —  Federal     Housing 
Commissioner. 

(FR  Doc  77-2466  Piled  1-27-77:8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Insurance  Administration 
[  24  CFR  Part  1909] 

(Docket  No.  N-77-6961 

NATIONAL  FLOOD  INSURANCE 
PROGRAM 

Tentative  Draft  Agreement  Between  NFIA 
and  the  Federal  Insurance  Administration 

The  Department  hereby  publishes  for 
public  comment  a  form  of  draft  tenta- 
tive agreement  negotiated  between  the 
Department  and  the  National  Flood  In- 
surers Association  (NFIA) .  The  relation- 
ship between  the  Department  and  NFIA 
Is  governed  by  the  Nationsd  Flood  In- 
surance Act  of  1968  (Pub.  L.  90-448) 
and  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234) ,  as  amended,  which 
established  the  National  Flood  Insurance 
Program. 

Pursuant  to  the  National  Flood  In- 
surance Act  of  1968,  the  Department  and 
NFIA.  on  June  6,  1969,  entered  Into  an 
agreement  which  has  been  amended  sev- 
eral times  and  is  currently  In  effect. 
Should  the  draft  tentative  agreement 
published  herewith  be  finalized  and  ex- 
ecuted, It  would  replace  the  current 
agreement. 

The  form  of  agreement  published  for 
comment  Is  a  draft  tentative  agreement 
which  has  been  negotiated  between  the 
Depu-tment  and  NFIA  during  the  past 
five  months.  While  the  Department  and 
NFIA  have  reached  tentativeAgreement, 
subject  to  public  comment,  on  the  pro- 
visions of  the-  draft  agreement,  the  De- 
partment and  NFIA  are  each  free  to  re- 
negotiate all  provisions  of  the  draft 
agreement. 

A  major  outstanding  issue  as  to  which 
the  Department  and  NFIA  did  not  reach 
tentative  agreement  concerns  the  effect 
of  regulations  and  other  directives  issued 
by  the  Administrator  on  the  obligations 
undertaken  by  NFIA  imder  the  Agree- 
ment. 

HDD's  position  throughout  the  course 
of  these  negotiations  has  been  that  the 
Secretary  has  such  regulatory  authority 
over  the  Insurance  component  -of  the 
program  and  NFIA  as  is  necessary  to  pro- 
vide continuing  Involvement  in  and 
supervision  of  NFIA.  HDD  malntaln.s 
that,  when  agreement  on  an  issue  can- 
Bot  be  reached  through  consultation  be- 
tween the  parties,  final  resolution  rests 
with  the  Secretary,  «uid  the  Secretary 
cannot  enter  into  a  contract  under  wtilch 
the  Secretary  would  voluntarily  agree  to 
contract  away  the  powers  of  GhJvem- 
ment. 

On  the  other  hand,  NFIA's  position  In 
the  negotiations  has  been  that,  whOe  it 
recognizes  that  the  Secretary  has  over- 
sight responsibilities  under  the  Act.  the 
relationship  between  NFIA  and  the  Sec- 
retary is  contractual  in  nature  and  the 
Secretary  may  not  issue  regulations  or 
directives  which  imUaterally  amend  that 
contractual  relationship  or  impose  extra- 
contractual  obligations  on  NFIA. 

In  the  Department's  view,  the  term 
"operational  responsibilities"  used  with 
reference  to  NFIA  In  several  articles,  but 


PROPOSED  RULES 


not  defined  in  the  draft  agreement, 
would  have  to  be  clearly  defined  In  a 
final  agreement  to  conform  to  the  resolu- 
tlCHi  of  this  issue.  The  Department  be- 
lieves that  the  term  should  be  defined 
to  refer  only  to  the  fxmctional  aspects  at 
the  kisurance  component,  such  as  the 
Issuing  of  the  policies,  collecting  and  ac- 
coimtlng  for  the  premiums.  Investigating 
and  paying  claims,  and  similar  functiona. 
NFIA  maintains  that  such  a  characteri- 
zation reduces  NFIA  to  the  status  of  a 
mere  fiscal  agent  and  that  the  Act  con- 
templates a  partnership  arrangement  be- 
tween the  government  and  the  industry. 

HUD  and  NFIA  have  not  reached  ten- 
tative agreement  on  contract  provisions 
which  would  satisfactorily  resolve  this 
issue. 

There  are  some  additional,  and  major, 
issue*  still  being  negotiated  by  the  parties 
which  have  not  yet  resulted  in  tentative 
agreement.  As  noted  in  the  draft  tenta- 
tive agreement,  provisions  are  not  in- 
cluded regarding  contracting  require- 
ments applicable  to  NFIA  with  respect 
to  operation  of  the  Computer  System. 
Whether  the  operation  of  the  Computer 
System  will  be  contracted  out,  and  if  so. 
what  method  of  contracting  will  be  used, 
sure  matters  as  to  which  the  parties  have 
not  reached  tentative  agreement.  The 
Department's  position  is  that  the  Com- 
puter System  should  be  operated  by  an 
Independent  firm  rather  thsui  by  NFIA 
to  assure  transferability  of  the  Computer 
System  to  HUD  or  HUD's  designee  at 
all  times.  NFIA  is  of  the  view  that  the 
agreement  between  the  Department  and 
NFIA  should  not  require  NFIA  to  enter 
Into  such  a  contract,  but  should  leave 
such  determination  to  NFIA  as  a  matter 
of  business  judgment,  and  that  tran«- 
ferablllty  of  the  Computer  System  can 
be  assured  without  contracting  the  sys- 
tem out  to  a  third  party.  Pubhc  cora- 
meht  Is  invited  on  this  issue. 

Interested  persons  are  invited  to  com- 
ment on  the  draft  tentative  agreement  by 
submitting  their  comments  to  the  Rules 
Docket  Clerk.  Ofiftce  of  the  Secretary, 
Room  10141,  Department  of  Housing  and 
Urban  Development,  451  7st  Street,  SW., 
Washington,  D.C.  20410.  Comments  re- 
ceived Ml  or  before  February  28,  19t7 
wUl  be  considered. 

"The  draft  agreement  is  set  forth  here 
Inafter. 


(42U.S.C.  3635(d).) 

Issued   at   Washington,   D.C,   Janu- 
ary 19. 1977. 

J.  Robert  Hunter, 
j  Acting  Federal  Insurance 

I  Administrator. 

Approved: 

JOBM  B.  Rhinelander, 

Under  Secretary  of  Housing  and 
Urban  Development.  ^ 
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Article  XX — As.slgnment,  notices  and  time 
periods. 

Article  XXI — Regulations  of  the  Adminis- 
trator. (Tentative  agreement  not  yet 
reached.). 

Exhibit  A — States  with  5,(X)0  or  more  policies 
as  of  October  31,  1976. 

Exhibit  B — Form  of  Preamble  to  Federal 
Registes  Publication  of  Clarlflcatlon. 

Exhibit  C — Servicing  Companies  getting  Toll 
Free  Lines. 

Agreement 

This   Agreement  dated   ,   by 

and  between  the  National  Flood  Insur- 
ers Association,  an  unincorporated  as- 
sociation of  insurers  (hereinafter  re- 
ferred to  as  "NFIA")  with  its  headquar- 
ters at  1755  S.  Jefferson  Davis  Highway, 
Arlington,  Virginia,  and  the  Department ' 
of  Housing  and  Urban  Development  of 
the  United  States  (jovemment  (herein- 
after referred  to  as  the  "Adminis- 
trator") ; 

Whereas  the  Department  of  Housing 
and  Urban  Development  is  authorized  by 
the  National  Flood  Insurance  Act  of 
1968,  as  amended,  and  the  Flood  Disaster 
Proteciton  Act  of  1973.  as  amended,  both 
of  which  are  codified  at  42  U.S.C.  4001 
et  seg.  (hereinsifter  referred  to  as  "the 
Act") ,  to  establish  and  carry  out  a  Na- 
tional Flood  Insurance  Program  to  be 
made  available  throughout  the  Nation 
for  the  protection  of  property  owners; 
and 

Whereas  the  Secretary  of  the  Depart- 
ment of  Housing  and  Urban  Develop- 
ment has  delegated  the  authority  to 
establish  and  operate  such  program 
imder  the  Act  to  the  Federal  Insurance 
Administrator;  and 

Whereas  the  Administrator  desires  to 
enter  Into  a  revised  agreement  with 
NFIA  pursuant  to  42  U.S.C.  4051^056, 
under  which  NFIA  will  carry  out  the 
operation  of  certain  aspects  of  the  Na- 
tional Flood  Insurance  Program  and  un- 
der which  the  relationship  between  the 
Administrator  and  NFIA,  and  the  re- 
spective obligations -of  ea«h.  will  be  set 
forth;  and 

Whereas  NFIA  has  been  formed  to 
constitute  a  pool  of  Insurers  In  order  to 
participate  in  the  National  Flood  Insur- 
ance Program  and  desires  to  enter  into 
an  agreement  with  the  Administrator; 

Now,  therefore,  the  parties  agree  as 
follows: 

Article  I.  Contractual  responsibilities 
of  the  parties. 

A.  General.  This  Agreement  Is  entered 
Into  between  NFIA  and  the  Admlnlstea- 
tor  xmder  Part  A  of  the  Act. 


B.  Contractual  Responsibility  of 
NFIA.  NFIA  agrees,  by  the  terms  of  this 
Agreement,  to  provide  a  continuous  pro- 
gram of  flood  Insurance  coverage  au- 
thorized under  Chapter  I  of  the  Act.  and 
to  assume,  as  provided  specifically  in 
Article  rv  of  this  Agreement,  a  reason- 
able proportion  of  the  financial  respon- 
sibility for  payment  of  operating  costs, 
losses,  and  loss  adjustment  expenses  in- 
curred in  the  operation  of  the  National 
Flood  Insurance  Program.  In  carrying 
out  its  operational  and  financial  respon- 
sibilities under  this  Agreement  NFIA 
shall  fulfill  the  following  obligations 
and  functions : 

1.  Provision  of  risk  capital  and  par- 
ticipation in  risk  of  loss  as  set  forth  in 
Article  IV. 

2.  Issuance  and  servicing  of  fiood  in- 
surance policies  as  provided  in  Article 

ni. 

3.  Adjustment  and  payment  of  claims 
as  provided  in  Article  VI. 

4.  Letting,  administration,  and  termi- 
nation of  contracts  as  provided  in  Article 

vin. 

5.  Distribution  of  flood  insurance  maps 
to  persons  who  request  such  maps. 

c.  Contractual  Responsibility  of  the 
Administrator.  1.  Financial  Assistance. 
•nie  Administrator  shall  provide  to  NFIA 
program  payments,  reinsurance  coverage, 
and  operating  allowances  as  set  forth  in 
Article  IV. 

3.  Notice  and  Consultation.  Tlie  Ad- 
ministrator shall  provide  NFIA  the  ad- 
vance notice  and  shall  engage  in  the  con- 
sultation provided  for  in  Article  V. 

4.  Designation  of  Communities.  For  all 
communities  presently  participating  in 
the  program  and  for  all  communities 
which  shall,  in  the  future,  participate  in 
the  program,  the  Administrator  shaU  in- 
dicate to  NFIA  whether  the  insurance 
policies  shall  be  issued  pursuant  to  the 
regular  program  or  emergency  program 
and  whether  the  commimity  is  desig- 
nated as  coastal  or  inland. 

5.  Flood  Maps.  The  Administrator 
shall  develop  flood  insurance  maps  and 
Issue  NFIA  an  adequate  supply  for  Its 
distribution. 

Article  n.  Organization  of  NFIA. 

A.  Membership.  1.  General.  NFIA  shall 
keep  its  membership  open  to  all  insurers 
meeting  the  requirements  prescribed  by 
the  Administrator  for  Insurance  compa- 
nies and  other  Insurers  for  financial  par- 
ticipation and  risk  sharing  in  NFIA.  No 
insurance  company  or  other  insurer 
meeting  the  requirements  so  prescribed 
and  indicating  an  intention  to  partici- 
pate in  the  flood  insurance  program  on  a 
risk -sharing  basis  shall  be  excluded  from 
participation  in  the  pool,  providing  that 
NFIA  may  require  that  no  Insurers  de- 
siring such  participation  shall  be  ad- 
mitted to  membership  in  NFIA  for  a  term 
less  than  a  full  accounting  period  or  sub- 
sequent to  the  first  day  of  any  account- 
ing period. 

2.  Changes  in  Membership.  Changes 
In  NFIA's  membership,  whether  additions 
or  withdrawals,  shall  not  alter,  amend,  or 
affect  the  provisions  of  this  Agreement. 
NFIA  shall  promptly  advise  the  Admln- 
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Istrator  of  all  additions  to  and  with- 
drawals from  its  membership.  Nothing  in 
this  Agreement  shall  limit  the  right  of 
any  member  of  NFIA  to  reduce  or  termi- 
nate its  financial  participation  or  risk 
sharing  in  NFIA  as  of  the  end  of  any 
accounting  period. 

B.  Amendments  to  NFIA  Constitution 
and  Dissolution  of  NFIA.  NFIA  shsdl  give 
the  Administrator  at  least  thirty  days' 
advance  written  notice  of  any  meeting 
of  the  NFIA  Executive  Committee  or 
Membership  called  to  consider  any 
amendment  to  NFIA's  Constitution  or 
dissolutiMi  of  NFIA. 

C.  NFIA  Committee  Meetings  and  Pub- 
lic Hearings.  1.  NFIA  shall  invite  the  Ad- 
ministrator or  his  representative  to  at- 
tend meetings  of  the  Executive  Commit- 
tee or  subcommittees  thereof  by  giving 
the  Administrator  the  same  notice  of 
meeting  as  is  given  to  the  members  of 
the  Executiije  Committee  or  subcommit- 
tee. 

2.  NFIA  shall  promptly  notify  the  Ad- 
ministrator in  writing  of  all  actions 
taken  by  the  Executive  Committee  at  its 
meetings.  In  addition,  NFIA  shall  furnish 
the  Administrator  copies  of  written 
agenda  and  formal  minutes  of  meetings 
of  the  Executive  Committee  and  sub- 
committees. 

3.  NFIA  and  the  Administrator  shall 
conduct  at  least  annually  a  joint  Public 
Meeting,  at  which  time  members  of  tiie 
public  may  express  their  views,  opinions, 
and  suggestions  for  the  Program.  Notice 
to  the  public  shall  be  as  determined  by 
the  Administrator  and  NFLA  at  the  time 
of  the  proposed  meetings. 

4.  NFIA  and  the  Administrator  shall 
make  available  to  any  interested  perscm 
who  requests  them  copies  of  all  formal 
actions  taken  by  the  Administrator  and 
NFIA  relating  to  the  Program. 

5.  Nothing  herein  shall  preclude  the 
NFIA  Executive  Committee  or  any  sub- 
committee from  meeting  in  Executive 
Session  for  such  purposes  and  at  such 
times  as  it.  In  Its  sole  discretion,  deter- 
mines to  be  necessary  or  appropriate. 
NFIA  shall  promptly  notify  the  Admin- 
istrator in  writing  of  all  actions  taken 
at  any  such  meeting,  but  shall  not  be 
required  to  furnish  the  Administrator 
formal  minutes  of  such  meetings. 

Article  m.  Issuance  of  policies. 

A.  Issuance.  1.  NFIA  shall  arrange 
for  the  issuance  of  policies  of  flood  in- 
surance and  renewals  thereof  to  any 
person  or  organization  who  qualifies  for 
such  coverage  In  accordance  with  Regu- 
lations promulgated  by  the  Administra- 
tor pursuant  to  Section  1306(a)  of  the 
Act.  NFIA  shall  have  the  operational  re- 
sponsibility for  the  Issuance,  renewal, 
and  other  servicing  of  standard  flood 
insurance  policies,  and  for  the  collection 
and  investment  of  flood  insurance  pre- 
miiuns. 

2.  All  such  poUcies  of  insurance  shcdl 
conform  with  the  Regulations  prescribed 
by  the  Administrator  and  this  Agree- 
ment and  shall  be  issued  In  the  form 
prescribed  by  the  Administrator  in  the 
Regulations.  Ttie  amount  of  coverage 
provided  under  policies  of  flood  insur- 


ance  issued  by  NFIA  sliall  not  exceed  the 
dollar  limits  set  forth  in  Section  1306(b> 
of  the  Act. 

3.  PoUcies  of  fiood  insurance  shall  be 
issued  in  consideration  of  such  premiums 
and  in  such  Stat*  or  areas  or  subdivi- 
sions thereof  as  may  be  designated  by 
the  Adnunistrator  pursuant  to  the  Act 

4.  A  standard  fiood  Itisurance  policy- 
holder whose  property  has  been  deter- 
mined not  to  be  in  a  special  hazard  area 
after  a  map  revision  or  a  Letter  of  Map 
Amendment  under  the  Regulations  may 
cancel  the  policy  within  the  current  pol- 
icy year,  provided:  (a)  he  was  required 
to  purchase  or  to  maintain  fiood  insur- 
ance coverage,  or  both,  as  a  condition  for 
financial  assistance;  and  (b>  his  prop- 
erty was  located  in  an  Identified  special 
fiood  hazard  area  as  represented  on  an 
effective  FHBM  or  FIRM  when  the  fi- 
nancial assistance  was  provided.  If  no 
claim  under  the  policy  has  been  paid  or 
IS  pending.  NFIA  shall  refund  the  fuU 
gross  premium,  including  any  agents 
commissions  paid  by  the  insured,  for 
the  current  policy  year,  and  for  an  ad- 
ditional policy  year  where  the  insured 
had  been  required  to  renew  the  policy 
during  the  period  when  a  revised  map 
was  being  reprinted.  If  NFIA  refunds  a 
premium  pursuant  to  this  subparagraph, 
the  Administrator  shall  reimburse  NFIA 
for  the  full  amoimt  of  the  refunded 
agents  commission,  and  NFIA  shall  allow 
the  agent  to  retain  his  commission  as 
fully  earned. 

B.  Agreement  Not  to  Compete.  In  an 
area  in  which  the  Administrator  author- 
izes the  offering  of  flood  Insurance  under 
this  Agreement,  and  subject  to  the  cov- 
erage limits  specified  in  the  Act,  all  fiood 
insurance  offered  by  NFIA  or  any  mem- 
ber or  non-member  company  smthorlzed 
to  write  under  this  program  shall  be 
written  under  this  Agreement  and  In 
accordance  with  the  terms  of  this  Agree- 
ment. The  Administrator  shall  prescribe 
provisions  in  the  Regulations  setting 
forth  this  requirement  as  a  condition  of 
Insurance  company  participation  In  the 
National  Flood  Insurance  Program,  but 
such  restrictions  shaU  not  be  construed 
to  apply  to  fiood  Insurance  written  spe- 
cifically as  excess  coverage  above  the 
program  limits  set  forth  in  the  Act. 

Article  IV — Financial  provisions. 

A.  Definitions.  The  following  terms  as 
used  in  this  Article  shall  have  the  mean- 
ing ascribed  below: 

1.  Accounting  Period  means  any  an- 
nual period  during  which  this  Agreement 
is  in  effect. 

2.  Operating  Costs  means  all  costs  for 
the  accounting  period  Incurred  in  the  of- 
fering, selling  and  servicing  of  policies  of 
flood  insurance  including  administra- 
tive costs  of  the  Association,  loss  adjust- 
ment expenses,  producers  c(»nmlsslons, 
state  premium  t&xes  and  similar  changes 
&nA  reinsurance  premiums  as  defined 
under  Paragraph  D.7.  of  Article  IV  but 
shsdl  not  Include  any  amount  for  oper- 
ating allowances. 

3.  Incurred  Losses  means  the  aggre- 
gate of  all  losses  oa  proved  and  approved 
claims  incurred  under  all  policies  with 
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an  effective  date  during  the  accounting 
period.  „      ,, 

4  Participation  Year  means  aU  policy 
periods  for  all  policies  with  effective 
dates  during  the  accountlnK  period. 

5.  Investment  Income  mefois  Interest 
earned  during  the  accounting  period  OD 
NFIA  investments. 

6.  Shareable  Operating  Costs  means 
operating  costs  less  producers  commls- 
slona.  state  premium  taxes  and  reinsur- 
ance premium  payments. 

7.  Policyholdfr  Premiums  means  the 
aggregate  of  all  flood  Insiurance  pre- 
miums paid  or  payable  by  Insureds  for 
flood  insurance. 

8.  Policyholder  Earned  Premiums 
means  the  aggregate  of  flood  insurance 
pvemlums  paid  or  payable  by  Insureds  for 
flood  hMurance  for  poUcy  periods  which 
bKVB  expired. 

a.  Operating  Allowance  means  the 
amount  ttie  Association  shall  retain  In 
Mcovdance  with  Paragraph  D.4,  D.5  of 
ArtlelelV.  ^    , 

lOu  UUk  Capital  means  the  amount  of 
fundB  NFIA  member  oompanlei  shall  put 
at  risk  to  pay  for  NFIA  negative  cperat- 
tng  balance  for  a  partlcipatlan  year  as 
determined  In  Paragraph  D.«  of  Artkde 

IV. 

11.  Loas  Adjustment  Expenses  means 
•n  ezpenaea  mcuired  tax  the  aettlenent  of 

flood  Imuraace  Incnrred  Iobms. 

la.  Negative  Operattew  Balance  Re- 
duced by  lioss  Rebufuranee  Payments 
mf^TMi  the  amount  the  NFIA  pays  the 
Administrator  from  members'  risk  capi- 
tal as  the  result  ot  the  final  adjustment 
of  a  parttelpattoi  year. 

B.  OoOeeMon  and  Invettment  of  PoL- 
leaftoider  Prtmiktm*.  1.  NFIA  shall  have 
tlw  operattoDal  responslUltty  for  ttoe  col- 
Itffi^t^yri  azid  mtcTlm  Investment  of  pre- 
mtimiM  paid  by  poUeyfaolders. 

a.  Until  a  final  adjustment  Is  made  by 
NFIA  and  the  Administrator  for  the  Par- 
tltrfpi»*««««  Tear  as  provided  In  paragraph 
p  bdow,  policyholder  premiums  collected 
biy  NFIA  during  such  participation  year 
exeq>t  for  those  amounts  necessarily  on 
hand  for  dady  operatkms  shall  be  in- 
veated  m  obligations  of  or  fuUy  guaran- 
teed by  the  United  States  or  any  agency 
or  Instrumentality  therecrf. 

C.  Progmm  PaymetUt.  1.  During  an 
Accounting  Period.  NFIA  shall  pay  oper- 
ating costs  and  make  Incurred  loss  pay- 
iDMkts  from  pollcyiudder  premiums  col- 
lected and  pronlimi  investment  Income, 
to  the  extent  such  sources  are  adequate 
for  such  puriMses. 

2.  In  recognition  that  policyh<dder  pre- 
miums and  Investment  Income  will  be 
fnau  time  to  time  insufficient  to  cover 
operating  costs  and  Incurred  losses  imder 
the  Program,  the  Administrator  shall 
Issue  a  Letter  of  Credit  and  Amendments 
thereto  against  which  NFIA  may  draw  to 
meet  operating  costs  and  Incurred  losses 
tmder  the  Program.  The  purpose  of  this 
procedure  Is  to  keep  NFIA  In  a  positive 
operating  balance  with  respect  to  operat- 
ing costs  and  Incurred  losses  under  the 
Program  In  order  to  make  flood  insurance 
available  under  reasonable  terms  and 
conditions  to  the  public. 


PROPOSED  RULES 


NFIA  will  be  authorized  to  make  dally 
or  other  periodic  drawdowns  against  the 
Letter  of  Credit  for  the  followtng  pwr- 
poses: 

<i)  Payment  of  operating  costs  incur- 
redbyNPIA; 

(il)  Payment  of  incurred  flood  insiu"- 
ance  losses; 

(111)  Payment  of  expenses  incurred  by 
NFIA  other  than  (1)  and  (11)  pursuant  to 
separate  agreonents  which  are  deemed 
rea^tmable  by  the  Administrator  and  the 
Assoclatl<m. 

Comment:  Procedures  for  the  Letter  ol 
Credit  remain  to  be  established.  Letter 
of  Credit  Procedures  shall  not  be  used  for 
dispute  resolutkms. 

D.  DetemiTiation  of  NFIA's  Profit  or 
Lou.  1.  In  recognition  of  the  principle 
that  the  risk  of  the  National  Rood  In> 
sumnce  Program  shall  be  shared  by  the 
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insurance  industry  and  the  F2deral  Gov- 
erment,  NFIA's  profit  or  loss  for  a  partic- 
ular participation  year  shall  be  deter- 
mined by  taking  the  sum  of  (1)  the  Fed- 
eral share  of  claims  payments  plus  share- 
able operating  costs  (such  ^are  to  be 
determined  in  accordance  with  the 
"Balancing  Formula"  set  forth  In  para- 
graph D.2  below) ,  and  (11)  earned  policy- 
holder premium  ascribed  to  such  partic- 
ipation year,  and  (ill)  investment  in- 
c(»ne  earned  by  NFIA  during  the  first 
twelve  months  of  such  participation  year 
and  subtracting  f  rwn  such  sum  Incurred 
losses  and  operating  costs  for  such  par- 
ticipation yesu'. 

2.  The  "balancing  formula"  used  to 
calculate  NFIA's  share  of  incurred  losses 
and  shareable  operating  costs  for  the 
pjarticipatlon  year  being  settled  i.s  as 
follows : 
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3.  If  for  the  participation  year  being 
settled,  using  the  o(xm>utatlon  referred 
to  in  Paragraph  D.I..  NFIA  has  a  nega- 
tive operating  balance  In  excess  of  (i)  35 
peit:ent  (25%)  of  policyholder  prt- 
mliuns  for  such  participation  year,  or 
(U)  125  percent  (125%)  of  the  Trust 
and  liability  Account  as  determined  at 
the  settlement  of  the  prior  partlclpatidn 
year,  whichever  Is  greater,  the  Adminis- 
tmtor  shall  pay  the  amount  of  such  ex- 
cess to  NFIA  as  excess  loss  reiusuranee 
payments. 

4.  (a)  If  for  the  participation  year 
being  settled,- using  the  con^jutation  re- 
ferred to  in  Paragraph  D.I.,  NFIA  has  a 
positive  cq^erating  balance  It  may  retain 
oat  of  such  balance  as  an  operating  al- 
lowance, for  such  uses  as  its  Constitu- 
tkm  may  permit,  an  amouny  not  to  ex- 
ceed five  percent  (5%)  of  the  policyhold- 
er premiums  for  that  participation  year. 
If  for  the  participation  year  being  set- 
tled, NFIA  does  not  have  a  positive  oper- 
ating balance  sufficient  to  retain  an 
operating  allowance  equal  to  five  per- 
cent (5%)  of  the  policyholder  premiums 
for  that  participation  year,  the  Admin- 
istrator shall  pay  to  NFIA  from  the  Trust 


and  Liability  Account  an  amount  not 
exceeding  the  balance  of  such  account, 
sufficient  to  provide  NFIA  an  operating 
allowance  e<iual  to  five  percent  (5%)  of 
policyholder  premiums  for  such  period. 

(b)  "nie  amount.  If  any,  by  which 
NFIA's  operating  balance  for  the  par- 
ticipation year  exceeds  five  percent  (5  % ) 
of  policyholder  premiums  shall  be  paid 
to  the  Administrator  to  be  held  in  the 
Trust  and  Liability  Account  for  the  uses 
set  forth  below. 

5.  If  for  the  participation  year  being 
settled,  NFIA  has  a  negative  <H)erating 
balance,  using  the  computation  referred 
to  in  Paragrf«)h  D.l.  redu(^  by  the  loss 
reinsurance  payments  computed  in 
Paragraph  D.3.  which  is  less  than  or 
equal  to  the  Trust  and  Liability  Ac- 
count, the  Administrator  shall  pay  to 
NFIA  from  the  Trust  and  Liability  Ac- 
count an  amount  e<iual  to  such  reduced 
negative  operating  balance.  If.  after  the 
pajrment  of  such  amount,  there  remains 
a  positive  balance  in  the  Trust  and  Lia- 
bility Account,  NFIA  Shan  be  paid  there- 
from an  operating  alloiwanee  equal  to 
the  lesser  of  (1)  five  percent  (6%)  ot 
policyholder  premiums  for  sodi  par- 
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ticipation  year,  or  (ii)  the  balance  in  the 
Trust  and  Liability  Account,  to  be  used- 
as  NFIA's  Constitution  may  permit. 

6.  If  for  the  partlclpatirai  year  being 
settled,  NFIA  has  a  negative  (H>erating 
balance,  using  the  computati(m  referred 
to  in  Paragraph  D.l.  reduced  by  the  loss 
reinsurance  p^ments  computed  under 
Paragraph  D.3.,  which  is  more  than  the 
Trust  and  Liability  Account,  the  Admin- 
istrator shall  pay  to  NFIA  the  balance  in 
the  Trust  and  Liability  Accoimt. 

7.  For  the  Loss  Reinsurance  referred 
to  in  paragraph  D.3.  above,  NFIA  shall 
pay  to  the  Administrator  a  reinsurance 
premium  in  an  amount  and  in  the  man- 
ner as  follows: 

(a)  The  reinsurance  premium  shall  be 
an  amount  equal  to  the  sum  of : 

(i)  Four  and  one-tenth  per  centiun 
(4.1%)  of  the  policyholder  premiums  for 
flood  insurance  in  areas  designated  by 
the  Administrator  as  areas  subject  to 
Inland  flooding; 

(ii)  Eighteen  and  three-tenths  per 
centum,  (18.3%)  of  the  policyholder 
premiums  for  flood  insurance  provided 
in  areas  designated  by  the  Administra- 
tor as  subject  to  coastal  flooding. 

(b)  Premiums  for  reins\u-ance  against 
excess  flood  losses  for  each  accoimting 
period  shaU  be  paid  in  quarterly  Install- 
ments which  shall  be  due  thirty  days 
after  each  quarter,  or  NFIA  may,  at  its 
option,  credit  the  reinsurance  premiums 
due  against  the  program  payments  re- 
quested of  the  Administrator  by  l^FIA 
pursuant  to  paragraph  C  of  this  Article. 

(c)  Each  such  quarterly  Installment 
shall  be  an  amount  equsd  to  a  percentage 
of  all  policyholder  premiums  for  such 
quarter,  which  percentage  figure  shaU  be 
determined  by  dividing  reinsurance 
premiimis  paid  by  NFIA  in  the  preceding 
accounting  period  by  total  policyholder 

,  premiums  for  the  same  period.  The 
premiums  paid  in  quarterly  Installments 
shall  be  provisional  only  and,  in  accord- 
ance with  the  provisions  of  paragraph 
7(a)  above,  shall  be  adjusted  at  the  con- 
clusion of  the  participation  year. 

E.  Trust  and  Liabilitif  Account.  1. 
Funds  in  the  Trust  and  Liability  Account 
are  held  by  the  Administrator  as  though 
in  trust  solely  for  the  purposes  of  meet- 
ing NFIA's  share  of  <H>eratlng  costs,  in- 
curred losses  and  operating  allowances 
as  determined  in  paragnu^hs  D.4.,  D.5., 
and  D.6.  above  and  for  maJHng  payment 
to  the  Administrator  as  provided  in 
paragraph  E.2.  below.  Until  paid  out  for 
such  purposes  any  such  funds  Invested 
shall  be  invested  only  In  obligations  of  or 
fully  guaranteed  by  the  United  States  or 
any  agency  or  instruoientality  thereof. 
The  income  from  such  investments  shall 
be  available  for  the  same  purposes  as  the 
principal  thereof,  and  for  no  other  pur- 
pose. Funds  shall  be  held  in  the  Trust 
and  Liability  Account  in  accordance 
with  applicable  law.  The  Administrator 
shall  guarantee  payments  to  NFIA  from 
such  account  under  paragraplis  D.5..  and 
D.6.  mentioned  above.  Any  such  funds 
remaining  at  the  termination  of  this 
Agreement  (including  any  renewal 
thereof)  shall,  after  the  payment  of  all 
obligations  incurred  for  the  most  recent 
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participation  year,  be  paid  into  the  Na- 
ti<»ial  Flood  Insurance  Fund.  The  Ad- 
ministrator shall  report  ann^jftlly  to 
NFIA  the  balance  held  in  trust,  Including 
the  interest  earned  on  such  amounts. 

2.  In  the  event  that  the  balance  in  the 
Trust  and  Liability  Account,  after  com- 
plete adjustment  of  a  participation  year 
as  provided  for  below  in  this  article,  ex- 
ceeds 75  per  cent  of  the  participation 
year's  po^cyholders  praniums,  such  ex- 
cess shalibe  paid  out  of  the  Trust  and 
Liability  Account  into  the  National  Flood 
Insurance  Fund,  to  be  used  by  the  Ad- 
ministrator, at  his  discretion,  for  such 
purposes  as  are  authorized  therefore  in 
the  Act. 

P.  Final  Adiustment  for  Participation 
Year.  1.  Not  later  than  8  months  after 
the  end  of  a  participation  year,  NFIA  and 
the  Administrator  shall  make  a  final  ad- 
justment of  accounts  for  such  participa- 
tion year  by  using  the  Balancing  For- 
mula and  making  the  ccmputatiCHis  and 
payments  provided  for  in  paragraph  D  of 
this  Article,  and  excluding  any  operating 
costs  and  incurred  losses  finally  deter- 
mined not  to  be  shareable  under  para- 
graph J  below. 

2.  For  purposes  of  this  paragrai^  F. 
payments  made  by  NFIA  pursuant  to  set- 
tlements made  and  loss  adjustment  ex- 
penses incurred  by  NFIA  xmder  para- 
graph  A  of  Article  VI  shaU.  subject  to 
audit,  be  binding  on  the  Administrator. 

O.  Risk  Capital.  NFIA  shall  provide  a 
minimum  of  $48  million  in  risk  c«^ital 
subscribed  by  Its  member  companies  for 
the  first  full  participation  year  imder 
this  Agre^nent  Thereafter.  NFIA  shall 
advise  the  Administrator,  on  or  befwe 
the  last  day  of  Hie  sixth  month  of  each 
Accounting  Period,  ef  the  minimum  ag- 
gregate amount  of  risk  capital  of  NFIA 
for  the  succeeding  particpiation  year  and 
of  the  amount  of  risk  capital  subscribed 
by  each  men^ser. 

H.  Oovemment  Corporation  Control 
Act.  It  Is  acknowledged  and  agreed  that 
NFIA  is  not  owned  or  controlled  by  the 
United  States  government  or  any  agency 
or  instrumentality  thereof.  However,  If, 
as  a  result  of  the  c<»tractual  relationship 
created  by  this  Agineement,  the  Adminis- 
trator is  obligated  to  cranply  with  any  re- 
quirements of  the  Govemmrait  Corpan,- 
tion  Control  Act  (31  U.S.C.  5  847-«49) , 
NFIA  will  cooperate  with  the  Adminis- 
trator by  furnishing  such  records  w  doc- 
uments as  the  Administrator  may  require 
for  such  purposes. 

L  Bankruptcy  and  Insolvency.  All 
program  payments,  reinsurance  pay- 
ments and  operating  allowances  due  the 
NFIA  hereimder  shall  be  made  to  NFIA 
without  diminution  t>ecause  of  the  bank- 
ruptcy or  insolvency  of  any  NFIA 
member. 

J.  (a)  Any  dispute  arising  out  of  the 
Administrator's  failure  or  refusal  to 
make  any  payment  to  NFIA  imder  Para- 
graph C  or  F  of  this  Article  shall  be  re- 
solved as  provided  in  this  ParagraiA. 

(b)  At  NFIA's  request  the  Adminis- 
trator shall  state  his  decision  regarding 
payment  in  writing  and  furnish  a  copy 
to  NFIA.  The  decision  of  the  Administra- 
tor shall  be  final  and  conclusive  unless 
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within  30  days  from  the  date  of  receipt 
of  such  copy.  NFIA  furnishes  to  the  Ad- 
ministrator a  written  appeal  addressed 
to  the  Secretary.  The  decision  of  the 
Secretary  or  his  duly  authoriised  repre- 
sentative for  the  determination  of  such 
appeals  (other  than  the  Administrator) 
shall  be  final  and  conclusive  imless  deter- 
mined by  a  court  of  competent  jurisdic- 
tlMi  to  have  been  fraudulent,  or  capri- 
cious, or  arbitrary,  or  so  grossly  errone- 
ous as  necessarily  to  imply  bad  faith,  or 
not  supported  by  substantial  evidence. 
In  connection  with  any  appeal  proceed- 
ing imder  this  clause,  NFIA  shall  be  af- 
forded an  opportimity  to  be  heard  and 
to  offer  evidence  in  support  of  its  appeal 
before  an  Administrative  Law  Judge  of 
tile  Department.  .Pending  final  decisicm 
of  a  dispute  hereunder,  the  Administra- 
tor shall  not  withhold  any  undisputed 
payments  or  portions  there<rf  due  NFIA 
imder  Paragraph  C  or  P  of  this  Article. 
Article  V.  Consultaticm  and  notice. 

A.  General  Consultation.  The  com- 
plexity of  the  NatitKial  Flood  Insurance 
Program  and  the  coop^atlve  nature  of 
the  govenunent-industry  relationship  es- 
tablished by  Uie  Act  and  this  Agreement 
require  alniost  c<Hitinuous  consultation 
between  the  Administrator  and  NFIA  on 
issues  of  msLjor  importance  affecting  the 
National  Flood  Insurance  Program  and 
the  relationship  between  the  parties. 
C?onsultaticms  t>etween  the  Administrator 
and  NFIA  shaU  be  effectuated  through 
correspondence,  teleph<xilc  conversa- 
ti<»)s,  meetings  and  other  commimlca- 
tions  so  as  to  Inform  the  Administrator 
and  NFTA  of  matters  arising  which  rdate 
to  this  Agreement  and  the  relationship 
between  the  Administrator  and  NFIA  un- 
der this  Agreement  and  to  give  each 
party  an  opportunity  to  respond  to  such 
matters. 

B.  Further  Consultation.  In  addition  to 
engaging  In  such  general  OMisultation 
under  paragraph  A,  the  Administrator 
and  NFIA  shall  fcdlow  the  iM-ocedures 
set  forth  below  in  paragraph  C  with 
respect  to: 

1.  Any  RegulatiMi,  rule,  directive,  or 
order  issued  by  the  Administrate  with 
respect  to  the  Nati(xial  Flood  Insurance 
Program,  Issued  hy  the  Administrator 
other  than  (1)  an  Inten>retatlon  or  Clari- 
fication of  the  Standard  Flood  Instuance 
Policy,  and  (11)  routine  and  recurring 
rules  or  regulations  as  agreed  to  from 
time  to  time. 

2.  Any  determination  by  the  Adminis- 
trator of  chargeable  premium  rates 
under  Section  1308  of  the  Act; 

3.  Any  NFIA  membership  requirement 
established  by  the  Administrator  under 
Article  II; 

4.  Any  notice  of  termination  given  by 
either  party  under  Article  XVI; 

5.  Implementation  by  the  Administra- 
tor of  a  government  program  under  Part 
B  of  (Chapter  n  of  the  Act; 

C.  Procedure  for  Further  Consultation. 
With  respect  to  any  proposed  action  de- 
scribed in  paragrai^  B,  the  following 
procedures  shall  apply: 

1.  The  Administrator  shall  give  NFIA 
advance  written  notice  of  any  i»x9oaed 
action  under  paragrac^  B  not  less  than 
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thirty  130)  days  before  sollcitaUofi  of 
public  comment,  or.  it  pubUe  cflminent 
IB  not  aoUdted.  not  less  than  thirty  (30) 
days  befwe  the  proposed  actlan  Is  to 
take  effect.  NFIA  shall  dve  the  Admin- 
istrator advance  written  notice  at  any 
proposed  action  under  paragraph  B.4  not 
less  than  thirty  (30)  days  belore  the 
proposed  action  Is  to  take  effect.  Tbe 
Notice  shall  contain  a  brief  explanation 
of  the  nature  of  the  proposed  action 
and  of  the  general  basts,  reasoning,  or 
calculation  upon  which  the  pnqiosed  ac- 
tion Is  predicated,  and  shall  idmtlfy  the 
staff  member  or  members  who  may  be 
eoDtacted  by  the  other  party  for  further 
Infonnatlmi  reg:ardlng  the  proposed 
action. 

2.  Where  practicable,  the  party  pro- 
posing the  action  shall,  at  the  request  of 
the  other  party,  meet  In  person  with  rep- 
retntatives  of  the  other  party  to  receive. 
diaeim  and  consider  the  other  party's 
TlewB  of  the  i>roposed  action. 

3.  In  the  case  o<  a  Regulation,  rule,  di- 
rective, or  order  proposed  to  be  issued  by 
tliA  Administrator,   the  Administrator 

•iliaU.  In  addition  to  the  notice  required 
by  sut9aragn4>h  2(a) ,  provide  a  reascm- 
aUe  (vportunity  to  NFIA  to  review  and 
comment  upon  the  specific  language  of 
tbe  proposed  Regulation,  rule,  directive 
or  order  before  it  is  published  for  public 
oonunent,  or,  if  it  is  not  published  for 
vatUc  comment,  before  it  Is  published 
for  effect. 

D.  Timely  Notice.  Hie  Administrator 
shall  give  NFIA  timely  advance  notice 
ct  the  Issuance  or  revision  of  any  flood 
tnsarance  map;  the  final  establishment 
or  mortiflcatlnn  of  any  premium  rate,  the 
eonventen  of  any  community  to  the  reg- 
idar  program,  the  suspaisi<m  from  the 
program  ct  any  community,  and  the  ini- 
tial participation  of  any  community  in 
tlM  program. 

K  CwutrucUon.  Nothing  In  this  Ar- 
ticle shall  be  construed  as  limiting  any 
legal  authority  the  Administrator  may 
have  to  make  an  order,  directive,  rule  or 
Interpretation  apply,  after  It  has  been 
tasoed  or  poblldied  for  effect,  to  a  pe- 
riod or  periods  prior  to  the  date  at  issu- 
ance or  pobUcatton  for  effect. 

Article  VL  Adjustment  and  payment  of 
claims,  interpretation  and  clarification  of 
taewaxice  policies. 

A.  General.  NFIA  shall  have  the  opera - 
tlonal  responsibility  f<»-  the  adjustments 
and  payment  of  all  claims  arising  under 
flood  insurance  poUcies.  NFIA  shall  ar- 
lange  for  the  pnxnpt  jnocesslng,  investi- 
gation, adjustment  and  settlement  of  all 
such  claims  through  appropriate  insur- 
ance adjustment  organizations. 

B.  Manuals.  1.  NFIA  shall  change  out- 
standing manuals,  handbooks,  guidelines, 
and  related  materials  concerning  the  ad- 
justment of  claims  to  confmm  them  with 
this  Agreement,  with  Interpretations  and 
Clarifications  issued  by  the  Administra- 
tor pureuant  to  paragrai4i  D  ot  this 
Article  VI.  and  with  the  Regulations  of 
tli0  Administrator  and  riwn  make  such 
other  changes  of  technical  nature  as  are 
nqoBsted  by  the  Administrator.  Prior  to 

at  a  proposed  revlsloa  to  any 
I  manual,  NFIA  shall  submit  the  pro- 
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posed  revision  to  the  Administrator  for 
hii  review  and  conmient.  NFIA  shall  In* 
corporate  in  the  proposed  revlsixm  an 
chMoges  of  a  technical  nature  requested 
by  tba  Administrator,  and  shall  give  due 
consideratl<m  to  aU  other  changes  sug- 
gested by  the  Administrate.  AH  manuals, 
handbooks,  guidelines  and  related  mate* 
rials  outstanding  on  the  date  of  this 
Agreement  shall  be  reviewed  by  the  Ad> 
rainistrator  and  NFIA  for  the  purposes 
of  this  paragrai^. 

2.  For  the  purpose  of  the  foregoing 
subparagraph,  the  term  "changes  of  a 
technical  nature"  shall  mean  changes  re> 
quested  by  the  Administrator  to  provi- 
Sims  setting  forth  or  describing  the 
terms  ot  the  Standard  Flood  Ins\irance 
Prtlcy,  the  Act,  premium  rates,  provl- 
si<ms  of  the  Regulations  or  this  Agree- 
ment. 

C.  Monitoring  of  Claims  Processing.  1. 
NFIA  shall  arrange  to  review  with  the 
representatives  of  the  Administrator  ozt 
a  regular  basis  a  sampling  or  other  selec- 
tion of  fUes  chosen  by  the  Administrator 
rating  to  claims  adjusted  by  (»"  through 
NFIA.  The  Administrator  may  convene 
such  a  meeting  at  any  time  at  the  offices 
of  the  Administrator,  NFIA  <»■  the  Serv- 
icing Company  upcm  notice  to  NFIA  of 
not  less  than  48  hours.  The  puifpose  of 
this  review  is  to  provide  the  Administra- 
tor with  current  Information  regarding 
the  basis  ujnhi  which  claims  are  denied 
or  adjusted.  At  the  Administrator's  re- 
quest NFXA  shall  assemble  any  particular 
class  or  category  of  claims  files  for  re- 
view at  any  such  meeting,  except  to  the 
extent  sueh  assembly  presents  severe 
practical  dlfDcuIties. 

2.  NFIA  shall  require  each  servicing 
compcmy  to  report  to  NFIA  any  claims  or 
categories  of  claims  which  raise  tmusuad 
or  difficult  problems  of  adjustment  or 
iiSiieh  involve  any  imusual  issue  of  con- 
tractual interpretation  of  the  Standard 
Rood  Insurance  P<dicy.  Any  such  claims 
or  eategcHles  of  claims  shall  immediately 
be  r^jorted  by  NFIA  to  the  Adminis- 
trator. 

3.  At  the  request  of  the  Administrator. 
NFIA  dian  promptly  ptbvlde  to  the  Ad- 
mlnlstr&tor  a  copy  of  the  complete  fUea, 
or  any  part  thereof  designated  by  the 
Administrator,  relating  to  any  claim  or 
category  of  claims  designated  by  the 
Administrator,  and  shaU  provide  any  in- 
formation reasonably  requested  regard- 
ing claims. 

4.  Before  the  Administrator  responds 
substantively  to  a  con^ilalnt,  request,  or 
other  inquiry  from  any  person  regard- 
ing a  claims  matter,  the  Administrator 
shall  first  review  the  relevant  claim  file, 
if  any  NFIA  shall  arrange  for  the  deliv- 
ery <rf  the  file  In  a  manner  which  per- 
mits the  Administrator  to  respond  on 
a  timely  basis.  In  the  event  that  a  com- 
idaint,  request,  or  other  inquiry  requires 
that  toformatlon  be, obtained  from  the 
other  party,  the  party  to  whom  the  com- 
munication is  initially  directed  shall 
provide  a  copy  of  such  correspondence, 
if  in  writing,  or  a  written  summary  of 

the  oral  communication  if  not  in  writ- 
ing, to  the  other  party.  If  the  complaint, 
request,  or  Inqulr^i-  Is  confidential  in  na- 


ture, or  is  otherwise  subject  to  a  privilege 
in  law,  the  name  and  title  of  the  initiat- 
ing correspondent  may  be  deleted. 

D.  Resolutions  of  AmbUnttties  or  Ques- 
tiojts  of  Jnterpretation  Under  Standard 
Flood  Insurance  Policy-  1.  NFIA  and  the 
Administrator  shall  cooperate  with  each 
other  as  provided  below  in  this  para- 
graph D  to  achieve  prcHnpt  and  clear 
resolution  of  any  disagreement  regard- 
ing any  issue  of  contraetual  interpreta- 
tion of  the  Standard  Flood  Instirance 
Policy. 

2.  Whenever  an  issue  which  involves 
an  unusual  or  difScult  question  of  con- 
tractual Interpretation  of  the  Standard 
Flood  Insurance  Policy  comes  to  the  at- 
tention of  either  NFIA  or  the  Admin- 
istrator, NFIA  or  the  Administrator  shall 
bring  the  matter  Informally  to  ttie  at- 
tention ot  the  other  immedlatdy. 

3.  The  following  procedure  shall  apply 
to  any  issue  of  interpretation  of  the 
Standard  Flood  Insurance  Po^ey  as  to 
which  the  Administrator  and  NFIA  dis- 
agree: 

<a)  NFIA  and  the  Administrator  shall 
attempt  Informally,  by  telephone  or 
otherwise,  to  res<rive  the  issue  <rf  Inter- 
pretaticm. 

(b)  If  the  issue  of  Interpretaticm  is 
not  informally  resolved  pursuant  to  sub- 
paragraph 2(a)  above,  the  Admlnlstnitor 
may  initiate  the  formal  Interpretation 
procedure  of  subparagn^ihs  D-4  through 
D-10  by  giving  written  notice  thereof  to 

NFIA. 

4.  (a)  Upon  initiation  of  the  formal  in- 
terpretation procedure  set  forth  In  sub- 
paragraphs D-4  throui^  D-IO  by  ttie  Ad- 
ministrator, NKA  Shan  prom^itly  give 
the  Administrator  a  written  statement 
ot  iXFlA'i  position  as  to  the  Inae  of  In- 
terpretation of  tlie  Standard  Itood  In- 
surance Pcdicy,  Indudlng  a  full  state- 
ment of  the  reasoning  and  legal  basis  for 
NFIA's  position. 

(b)  The  Administrator  shall  consider 
the  position  presented  by  NFIA  un^r 
sutHwragraph  I>-4(a)  above  and  engage 
in  such  further  discussion  with  KFIA  by 
meeting  or  otherwise  as  may  be  practi- 
cable. Tbe  Adminlstratof  shall  advise 
NFIA  in  writing  whethor  or  not  the  Ad- 
ministrator concurs  In  the  position  com- 
municated by  NFIA  pursuant  to  8id>- 
paragraph  D-3(a)  above.  If  Oie  Admin- 
istrator does  not  concur  In  NnA's  posi- 
tkxi.  the  Administrator  shall  prqpare  a 
proposed  Interpretation  at  the  Stand- 
ard Flood  Insurance  Policy  and  shall 
provide  NI^A  an  advance  copy  of  such 
Interpretation  In  draft  prior  to  any  final 
edltiiig  or  revisions  and  give  NFIA  at 
least  seven  calendar  days  thereafter  to 
present  any  further  comments  or  views 
NFIA  may  have.  Such  draft  Interpreta- 
ticHi  shall  be  accompanied  by  a  draft 
legal  opinion  of  the  General  Counsel  of 
the  Department  of  Housing  and  Urban 
Development. 

(c)  The  Administrator  shall  give  NFIA 
at  least  seven  calendar  days'  notice,  in 
addition  to  the  comment  period  provided 
under  subparagraph  I>-4(b)  abore,  prior 
to  the  issuance  for  cAeet  of  any  Inter- 
pretatim  and  sball  inelnde  with  the  no- 
tice a  copy  of  the  Interpretation  pro- 
posed to  be  Issued  for  effect  subject  to  fi- 
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nal  editing   in   light  of  coninieiius   by 
NFIA. 

<d)  Upon  issuance  of  any  Interpreta- 
tion for  effect  the  Administrator  shall 
furnish  NFIA  a  final  legal  opinion  of 
the  General  Counsel  of  the  Department 
of  Housing  and  Urban  Development  sup- 
j-.orting  such  Interpretation. 

5.  At  NFIA's  written  request,  the  Ad- 
:riinistrator  shall  issue,  in  place  of  an 
Interpretation  \mder  subparagraph  D-4. 
r-  Clarification  (a  revision  of  the  specific 
language  of  the  Standard  Flood  Insur- 
r.nce  Policy)  with  a  Federal  Register  pre- 
amble in  the  form  of  Exhibit  B  hereto, 
incorporating,  by  express  provision  in  the 
Standard  Flood  Insursuice  Policy,  the 
Interpretation  of  the  Administrator  un- 
der subparagraph  D-4  above.  Such  writ- 
ten request  by  NFIA  must  be  delivered  to 
the  Administrator  uithin  the  additional 
notice  period  referred  to  in  subpara- 
graph D-4f  c) ,  and  shall  include  NFIA's 
certification  in  writing,  based  on  legal 
analysis,  that  the  Issuance  of  the  Inter- 
pretation proposed  under  subparagraph 
D-4  would  create  a  risk  of  substantial 
toniplications  In  the  interpretation  of 
insurance  policies  not  related  to  the  Na- 
tional Flood  Insurance  Program  which 
contain  identical  or  similar  provisions  to 
the  provisions  of  the  Standard  Flood 
Insurance  Policy  as  to  which  the  issue  of 
interpretation  in  question  has  arisen.  In 
making  such  a  certification.  NFIA  shall 
also  consider  whether  a  revision  to  the 
.specific  language  of  the  Standard  Flood 
Insurance  Policy  with  corresponding 
redress  and  notification  to  policyholders 
find  other  administrative  consequences, 
■would  or  would  not  serve  the  objective 
of  assisting  the  public.  Prior  to  publish- 
ing a  CHariflcaticm,  the  Administrator 
shall  provide  NFIA  a  draft  of  the  Clarifi- 
cation and  allow  NFIA  seven  (7)  calen- 
dar days  in  which  to  submit  comments. 

6.  Upon  final  issuance  for  effect  of  an 
Interpretation  under  subparagraph  D-4, 
or  a  Clarification  xmder  subparagraidi 
D-5,  NFIA  Shan  apply  such  Interpreta- 
tion or  Clarification. 

•  a)  In  adjustment  of  aU  claims  duly 
filed  after  the  effective  date  of  such  In- 
terpretation or  Clarification; 

<b)  In  adjustment  of  aU  claims  duly 
filed  after  the  effective  date  of  sueh  In- 
terpretation or  cnarlflcation; 

<c)  If  the  Administrator  so  directs,  in 
adjustment  of  all  claims  previously  filed 
which  arose  out  of  occurrences  within 
two  years  before  the  effective  date  of 
such  Interpretation  or  Clarification,  pro- 
A  ided  that  the  policyholder  requests  to 
writing,  not  later  than  sixty  days  after 
receiving  notice  of  the  Interpretation  or 
Clarification  under  subparagraph  D-7. 
that  the  claim  be  re-opened;  and 

•  d )  If  the  Administrator  so  directs,  in 
adjustment  of  all  other  claims  arising 
out  of  occurrences  within  two  years  be- 
fore the  effective  date  of  such  Interpre- 
tation of  Clarification,  provided  that  the 
policyholder  files  notice  and  proof  of  loss 
not  later  than  sixty  days  after  receiving 
notice  of  the  Interpretation  or  Clarifi- 
cation under  subparagraph  D-7. 

Nothing  in  this  subparagraiA  D-6  shall 
limit  any  legal  or  equitable  rfeht  which 


any  policyholder  may  oilierw;.ve  l^iave  to 
assert  an  earlier  claim  imder  an  Iiuer- 
pretation  or  cnarification. 

7.  NFIA  will  distribute  to  servicing 
companies  and  adjustmCTit  organizations 
copies  of  Interpretations  issued  under 
subparagraph  D-4  and  Clarifications  is- 
sued under  subparagraph  D-5.  In  addi- 
tion, NFIA  will  provide  notice  of  Inter- 
pretations and  Clarifications  issued 
under  subparagraphs  D-4  and  D-5  to 
policyholders  in  connection  with  the 
mailing  or  rene«-al  notices  and  the  issu- 
ances of  new  policies. 

8.  Within  a  reasonable  time  following 
issuance  of  any  Interpretation  under 
subparagraph  D-4  or  any  Clarification 
under  subparagraph  D-5,  the  Adminis- 
trator shall  determine  the  effect,  if  any. 
which  the  Interpretation  or  Cnarification 
has  had  or  may  have  on  loss  paj-ments 
and  actuarial  premium  rates,  and  shall 
make  appropriate  adjustments.  If  any, 
to  actuarial  rates.  In  making  such  de- 
termination the  Administrator  shall  con- 
sider any  information  or  views  presented 
by  NFIA.  To  facilitate  tills  analysis. 
NFIA  shall  keep  a  record  of  any"  in- 
creased costs  and  losses  wWch  may  result 
from  the  interpretation  or  clarification. 

9.  This  Article  VI  applies  only  to  In- 
terpretations and  Clarifications  and  has 
no  application  to  changes  in  the  Stand- 
ard Flood  Insurance  Policy  issued  from 
time  to  time  by  the  Administrator  for 
prospective  effect. 

10.  Interpretations  and  Clarifications 
of  the  Standard  Flood  Insurance  Policy 
shall  be  issued  onlj-  as  provided  in  this 
Article  VI. 

Article  VII.  Litigation. 

A.  Litigation  Involving  SFI.A.  1.  Litiga- 
tion Against  NFIA.  If  NFIA.  any  NFIA 
member  or  NFIA  contractor  is  made  a 
defendant  in  any  litigation  which  in- 
volves the  National  Flood  Insurance  Pro- 
gram, NFIA  shall  immediately  notify  the 
Administrator  of  such  litigation.  Such 
notice  shall  be  accompanied  by  a  copy  of 
any  pleading  filed  or  received  by  NFIA  to 
date  of  notice.  NFIA  shaU  thereafter 
supply  to  the  Administrator  copies  of 
such  pleadings  and  other  documents  and 
related  information  as  the  Administra- 
tor may  from  time  to  time  request 

2.  Litigation  Initiated  by  NFIA.  Except 
in  the  case  of  actions  for  injunctive  or 
similar  emergency  relief  KFIA  shall  no- 
tify the  Administrator  at  least  fifteen 
(15)  days  in  advance  of  any  litigation 
which  NFIA  initiates,  or  which  any  NFIA 
member  or  any  NFIA  contractor  initiates 
with  the  knowledge  of  NFIA.  against  any 
party,  including  the  Administrator  or 
any  other  agency  or  instrumentality  of 
the  Federal  government,  involving  the 
National  Flood  Insurance  Program.  The 
notice  required  herein  shall  include  a 
copy  of  the  prtHXtsed  complaint  and  any 
other  Initial  pleading  proposed  to  be  filed. 
In  the  case  of  actions  for  Injimctive  or 
similar  emergency  relief  NFIA  shall  pro- 
vide notice  and  copiea  of  pleadings  to  the 
Administrator  as  soon  as  reasonably 
practicable. 

B.  Litigation  Invoiving  the  Adminis- 
trator~l.  lAtigation  Against  the  Admin- 
istrator. If  the  Administrator  is  made  a 


defendant  in  any  htaganon  which  iii- 
\  Gives  the  National  Flood  Insxirance  Pro- 
gram, the  Administrator  shall  immedi- 
ately notify  NFIA  of  such  litigation 
Such  notice  shall  be  accompanied  by  a 
copy  of  the  pleadings  filed  in  that  liti- 
gation to  date  of  notice.  The  Admini5- 
trtitor  shall  thereafter  supply  lo  NFIA 
copies  of  such  pleading?  and  other  rio-- 
imients  and  related  inlormation  ris 
NFIA  may  from  time  to  time  i-eque.-^t 

2.  Litigation  Initiated  by  tt:c  Adminis- 
trator. Except  in  the  case  of  action^  for 
injimctive  relief  or  similar  emergency  re- 
lief, the  Administrator  shall  notify  NFIA 
at  least  fifteen  (15)  days  in  advance  c. 
any  litigation  wiiich  the  AdminL<;trator 
or  the  Secretary  Initiates,  or  which  b!i\ 
agency  or  instrumentality  of  the  Federal 
government  initiates  with  the  knowledge 
of  the  Administrator  or  the  Secretary 
against  any  party,  Including  NFL\  or  n.- 
members  or  contractors,  involving  the 
National  Flood  Insurance  Program  The 
notice  required  herein  shall  include  a 
copy  of  the  complaint  or  other  initial 
pleading  intended  to  be  filed.  In  the  ca.'^f 
of  acti<His  for  injimctive  or  similar  emer- 
gency relief  the  .^dmtnist^ator  shall  pro- 
vide notice  and  copies  of  pleadmg.s  ui 
NFIA  as  soon  as  reasonably  practicable 

C.  Exchange  of  Views  Regarding  Liti- 
gation. NFIA  and  the  Administrator 
sliaJl  exchange  views  regarding  legal 
theories  and  positions  taken  in  litigataon 
involving  the  National  Flood  Insiu^noc 
Program  to  which  either  the  Admir:L<- 
trator,  tlie  Secretary  or  any  agency  or 
instrumentality  of  the  Federal  govern - 
raent,  or  NFIA  or  anj-  ol  :U^  members  or 
contractors,  is  a  party.  However,  no  ex- 
change of  views  is  required  with  respett 
to  any  Utigation  h\  which  NFIA  and  the 
Administrator  are  adverse  parties. 

D.  Disalloivance  of  NFIA  Expi  nsc< 
Incurred  to  Litigate  Claims  Agaimt  tfi'- 
Administrator.  In  tbe  event  that  NFIA 
asserts  any  claim  r.gainst  the  Adminis- 
trator in  litigation  initiated  by  KFIA.  and 
such  claim  is  finally  decided  again.- i 
NFIA,  then  NFIA  shall  reimburse  the 
Administrator,  from  an  assessment  ol 
Members,  for  all  e-xpenses,  including  at- 
torneys fees,  incurred  by  NFIA  in  pre- 
paring for  or  ccKiducting  such  litigation 
to  the  extent  such  expenses  were  paid  by 
NFIA  out  of  policyholder  premiums  or 
any  other  funds  held  by  NFIA  under  il;t 
National  Flood  In.surance  Program. 

Article  Vin.  Contracting  by  NFIA 

A.  Contracts  to  Which  Applicuulr 
This  Article  applies  to  each  contract  let 
by  NFIA  wtiich  involves  an  ag^regai^ 
amomit  or  initially  estimated  aggregate 
amount  in  excess  of  $10,000. 

B.  Method  of  Procurement :  Us.e  a 
Competitive  Bidding  by  Formal  Adrer- 
tisement.  Competitive  Negotiation.  Other 
Methods.  NFIA  and  the  Administrator 
Intend  that  the  provisions  of  this  Article 
Vm  shall  result  in  substantial  competl- 
Uoo  in  the  letting  of  all  contracts  by 
NFLA.  In  letting  contracts.  NFIA  shall 
use  Competltivv  Nef  otlatian  or  the  other 
methods  ot  procurement,  aa  loOows: 

1.  Servicino  Company  Comtraets.  <a) 
NFIA  Shan  let  serrietiic  firmifmaty  con- 
tracts tn  such  fashion  as  Is  Intended  to 
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assure  full,  open,  and  free  competition 
among  all  qualified  bidders,  by  using 
Competitive  Bidding  by  Formal  Adver- 
tisement, as  provided  in  paragraph  C 
below,  for  the  letting  of  aU  servicing 
company  contracts  for  States  and  U^. 
Territories  having  in  effect  more  thaA 
5.000  Flood  Insurance  Policies  at  the  time 
procurement  is  commenced.  For  a  single 
servicing  company  contract,  NFIA  may 
combine  any  two  or  more  of  States  and 
U.S.  Territories. 

Exhibit  A  sets  forth  the  States  and 
U.S.  Territories  more  than  5.000  Flood 
Insurance  Policies  in  effect  as  of  Octo- 
ber 31.  1976. 

(b)  For  States  or  U.S.  Territories  hav- 
ing 5,000  or  fewer  Flood  Insurance  Poll-  - 
cies  in  effect  at  the  time  procurement  is 
commenced.  NFIA  shall  let  such  con- 
tractfi  by  Competitive  Bidding  by  Formal 
Advertisement  unless  NFIA  determines 
that,  considering  the  number  of  policies 
in  force  In  relation  to  the  geographical^ 
area  and  the  number  of  insurance  facili- 
ties available  in  the  geographical  area, 
use  of  Competitive  Negotiation  is  in  the 
best  interests  of  the  National  Flood  In- 
surance Program,  the  public  and  NFIA. 
Where  NFIA  lets  a  contract  by  use  of 
Competitive  Negotiation.  NFIA  shall  In- 
clude in  Its  Notice  under  Paragraph  G.  1 
a  statement  in  writing  why  such  deter- 
mination was  made,  and  shall  follow  the 
procedures  set  forth  in  paragraph  D  be- 
low. 

(c)  NFIA  shall  utilize  the  form  of 
servicing  company  contract  annexed 
hereto  as  an  Exhibit  for  all  servicing 
ocHnpany  contracts,  regardless  of  the 
method  used  for  letting  such  contracts. 

(d)  NFIA  agrees  to  relet  all  servicing 
company  contracts  on  a  staggered  basis 
within  eighteen  (18)  months  after  the 
effective  date  of  this  Agreement. 

2.  Insurance  Adjustment  Organiza- 
tions. Unless  and  until  NFIA  and  the 
Administrator  agree  otherwise,  (1)  NFIA 
shall  utilize  the  services  of  qualified  In- 
surance adjustment  organizations  select- 
ed by  the  servicing  companies  on  a  rota- 
tion btisis;  (ii)  written  contracts  shall 
not  be  required  for  such  services;  and 
(lii)  the  advance  notice  provisions  of 
paragraph  G  below  shall  not  apply. 
NFIA  agrees  to  conduct  a  feasibility 
study  to  be  completed  not  later  than 
ninety  (90)  days  after  the  effective  date 
of  this  Agreement,  regarding  the  possi- 
bility of  utilizing  a  method  of  competi- 
tive sealed  bidding  by  formal  advertise- 
ment or  a  method  of  competitive  nego- 
tiation for  the  procurement  of  services 
of  Insurance  adjustment  organizations. 
NFIA  shall  promptly  advise  the  Admin- 
istrator of  the  results  of  such  study,  and. 
If  the  Administrator  so  elects,  NFIA  and 
the  Administrator  shall  conduct  nego- 
tiations for  the  purpose  of  considering 
a  change  in  the  method  of  selecting  In- 
surance Adjustment  Organizations. 

3.  Insurance  Agents,  Brokers  and 
Non-Member  Insurers.  The  i>arties  ac- 
knowledge that  NFIA  does  not  and  need 
not  contract  for  the  services  of  insur- 
ance agmts  and  brokers,  and  agree  ttiat 
the  advance  notice  prorlsions  of  para- 
graph O  below  shall  not  apply  to  agents 
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and  brokers.  NFIA  agrees  that  it  and  its 
servicing  companies  shall  accept  and 
process  any  policy  application  or  policy 
renewal  application  submitted  in  proper 
form  by  a  property  insurance  agent  or 
broker  or  non-member  insurer  qualified 
to  do  business  in  the  State  in  which  the 
property  to  be  Insured  is  located. 

4.  Computer  System.  (No  tentative 
agreement  between  the  Administrator 
and  NFIA  on  this  point.) 

5.  Accountants,  Attorneys  and  Other 
Professionals.  NFIA  shall  select  accoxmt- 
anits,  attorneys  or  other  professionals  in 
a  manner  to  assure  that,  where  feasible, 
at  least  three  qualified  interested  pro- 
fessionals are  thoroughly  considered.  The 
provisions  of  paragraphs  G.l  and  G.3  be- 
low shall  not  apply  to  the  selection  of 
accountants,  attorneys  and  other  profes- 
sionals. 

B.  Services,  Supplies  and  Other  Pro- 
curement, (a)  The  procurement  of  print- 
ing services,  photocopying  services,  fur- 
niture, oflBce  supplies  or  other  goods  and 
services  under  a  proposed  contract  or 
series  of  related  contracts  having  an 
aggregate  amount  or  estimated  amount 
in  excess  of  $50,000  shall  be  by  sealed  bid 
invited  by  ample  notice  to  the  public  and 
potential  bidders,  except  where  a  regu- 
lated utility  is  the  only  potential  supplier 
as  in  the  case  of  telephone  services,  or 
where  there  exist  only  three  or  fewer 
potential  suppliers,  in  which  case  a  nego- 
tiation procedure  may  be  used  which 
gives  each  potential  supplier  thorough 
consideration  and  an  ample  and  fair  op- 
portunity to  compete  for  award  of  the 
contract. 

(b)  Contracts  in  an  estimated  aggie - 
gate  amount  of  less  than  $50,000  may  be 
let  by  a  sealed  bid  procedure  or  by  a  pro- 
cedure of  Competitive  Negotiation  which 
is  conducted  in  a  manner  that  thoroughly 
considers  at  least  three  qualified  poten- 
tial suppliers  and  gives  each  an  ample 
and  fair  opportunity  to  compete  for 
awai'd  of  the  contract. 

(c)  NFIA  shall  normally  let  each  con- 
tract under  this  paragraph  B.6  to  the 
contractor  offering  the  lowest  price; 
however,  where  NFIA  lets  a  contract  to  a 
contractor  other  than  the  contractor 
offering  the  lowest  price,  NFIA  shall 
promptly  Uiereafter  prepare  a  written 
notice  to  the  Administrator  setting  forth 
in  fuU  the  reasons  why  NFIA  has  deter- 
mined to  let  the  contract  to  a  contractor 
other  than  the  contractor  offering  the 
lowest  price. 

C  Servicing  Company  Contracts:  Pro- 
cedures for  Compe'itive  Bidding  by 
Formal  Advertisement.  "Competitive 
Bidding  by  Formal  Advertisement,"  as 
used  In  this  Article,  shall  mean  the 
method  of  procuring  servicing  company 
contracts  through  solicitation  of  bids 
from  all  qualified  potential  contractors  in 
the  manner  calculated  to  assure  full, 
open  and  free  competition  among  all 
qualified  bidders,  which  is  set  forth  in 
thds  paragraph  C,  as  follows: 

1.  NFIA  shall  advertise  for  such  com- 
petitive bids,  and  advertisements  for  such 
competitive  bids  shall  be  placed  in: 

<a)  At  least  one  newspaper  of  general 
circulation  published  in  each  of  the  fol- 


lowing cities:  Washington.  D.C.;  New 
York,  New  York;  Chicago,  Illinois;  and 
San  Fi-ancisco,  California ;  and 

(b>  At  least  two  national  insurance 
trade  publications  such  as,  but  not  lim- 
ited to,  The  National  Underwriter 
(Property  and  Casualty  Edition),  Busi- 
ness Insurance,  the  U.S.  Investor,  or  The 
Weekly  Underwriter. 

2.  Every  such  solicitation  for  bids  shall 
provide  sufiQcient  time  for  bidding,  and 
in  no  event  less  than  15  business  days. 

3.  Every  such  solicitation  for  bids  shall 
include  a  clear  statement  of  work  to  be 
performed  by  the  successful  bidder. 

4.  Every  such  invitation  for  bids  shall 
specify  the  time  and  place  for  the  public 
opening  of  bids  and  shall  notify  bidders 
of  their  right  to  be  present. 

5.  Provision  shall  be  made  for  the  re- 
ceipt of  bids  and  for  such  bids  to  be 
maintained,  unopened,  in  a  secured, 
locked  bid  box. 

6.  Only  bids  received  prior  to  the  time 
set  for  opening  set  forth  in  this  para- 
graph C,  as  follows : 

1.  NFIA  shall  advertise  for  such  com- 
petitive bids,  and  advertisements  for  such 
competitive  bids  shall,  be  placed  In: 

(a)  At  least  one  newspaper  of  general 
circulation  published  in  each  of  the  fol- 
lowing cities:  Washington,  D.C.;  New 
York,  New  York;  Chicago,  Illinois;  sund 
San  PYancisco,  California;  and 

(b)  At  least  two  national  insurance 
trade  publications  such  as,  but  not  lim- 
ited to,  The  National  Underwriter  (Prop- 
erty and  Casualty  Edition).  Business  In- 
surance, the  U.S.  Investor,  or  The  Weekly 
Underwriter. 

2.  Every  such  solicitation  for  bids  shall 
provide  sufiBcient  time  for  bidding,  and  in 
no  event  less  than  15  business  days. 

3.  Every  such  solicitation  for  bids 
shall  Include  a  clear  statement  of  work 
to  be  performed  by  the  successfiil  bidder. 

4.  Every  such  invitation  for  bids  shall 
specify  the  time  and  place  for  the  pub- 
lic opening  of  bids  and  shall  notify  bid- 
ders of  their  right  to  be  present. 

5.  Provision  shall  be  made  for  the  re- 
ceipt of  bids  and  for  such  bids  to  be 
maintained,  unopened,  in  a  secured, 
locked  bid  box. 

6.  Only  bids  received  prior  to  the  time 
set  for  opening  shall  be  considered. 

7.  Bids  shall  be  opener  publicly  at  the 
time  and  place  specified  in  the  invita- 
tion and  shall  also  be  recorded  and  placed 
In  an  appropriate  file  which  shaU  be 
available  for  inspe'ctlon  by  interested  per- 
sons for  a  period  of  not  less  than  six 
months  after  the  award. 

8.  Except  where  otherwise  provided  in 
the  invitation  for  bids,  a  bid  shall  be 
deemed  responsive  to  the  invitation  if 
the  bid  price  is  inserted  in  the  space  al- 
lotted to  such  purpose  and  any  other  re- 
quirements of  the  invitation  are  met. 

9.  No  bid  shall  be  considered  wherein 
the  bidder  imposes  conditions  modify- 
ing the  requirements  of  the  invitation, 
or  which  limits  his  liability,  or 'which 
would  impose  any  other  condition  which 
would  give  him  an  advantage  over  other 
bidders.  However,  NFIA  may,  with  the 
approval  of  the  Administrator,  agree 
to  such  modifications  of  the  standard 
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servicing  company  contract  as  ma^'  be 
necessary  or  appropriate  to  ccmclude  an 
agreement  in  a  particular  territory. 

10.  NFIA  shall  make  award  of  the  con- 
tract (as  soon  as  practicable  after  open- 
ing of  the  bids)  to  the  responsible  bidder 
whose  bid  conforms  to  all  of  the  essen- 
tial provisions  of  the  invitation  and 
whose  price%7iU  be  most  advantageous. 
NFIA  may  reject  all  bids  if  it  deter- 
mines that  no  otherwise  res[>onslble  bid- 
der has  bid  an  acceptable  price. 

11.  The  award  shall  be  made  by  mail- 
ing to  the  successful  bidder  a  properly 
executed  award  document  or  notice  of 
award.  If  an  advance  notice  is  Issued,  it 
shall  be  followed  as  soon  as  possible  by 
a  formal  award  document. 

D.  Contracting  Through  Competitive 
Negotiation.  In  any  case  where  Competi- 
tive Negotiation  is  provided  for  under  the 
provisions  of  this  Agreement,  the  follow- 
ing procedures  shall  be  followed : 

1.  TO  the  fullest  extent  practicable. 
Competitive  Negotiation  shall  follow  the 
procedures  applicable  to  formal  advertis- 
ing. At  the  minimum  all  solicitations  for 
proposal  shall  fully  describe  the  criteria 
which  will  be  utilized  for  the  evaluation 
of  responses. 

2.  Each  solicitation  for  proposal  shall 
call  for  a  response  divided  into  two  sep- 
arate parts,  tD  wit, 

(a)  Cost  elements,  and 

(b)  All  other  relevant  elements. 

3.  NFIA  shall  evaluate  such  proposals 
first  on  the  basis  of  all  el^ents  other 
than  cost  and  shall  rank  them  in  the 
order  of  acceptability.  A  proposal  is  ac- 
ceptable if  it  conforms  to  all  the  essen- 
tial requirements  of  the  solicitation  for 
proposal 

4.  Onlj'  after  the  foregoing  evaluation 
shall  the  price  be  considered  by  NFIA. 
Although,  in  awarding  the  contract, 
NFIA  shall  accord  great  weight  to  price, 
It  Is  recognized  that  there  are  cases  where 
price  is  overbalanced  by  a  proposal  which 
offers  the  greater  value  in  terms  of  per- 
formance. 

5.  NFIA  shall  apply  some  form  of  price 
or  cost  analysis,  where  appropriate,  in 
connection  with  Competitive  Negotiation. 
For  such  purposes: 

(a)  Price  Analysis  Is  a  technique  for 
evaluating  prospective  price  without 
evaluation  of  cost  as  separate  elements; 
for  example,  comparison  of  the  price 
quotations  submitted;  comparison  of 
prior  quotations  for  the  same  or  similar 
services  or  Items;  use  of  rough  yard- 
sticks such  as  published  price  lists;  com- 
parison of  proposed  price  with  estimates 
Independently  developed  by  NFIA  per- 
sonnel. 

(b)  Cost  analysis  means  the  evalua- 
tion of  sepsu-ate  cost  elements  of  a  cost 
proposal  and  of  the  judgmental  fac- 

^tors  used  in  projecting  the  estimated 
cost  from  the  data  Including  vertiflcation 
of  the  cost  data,  the  necessity  for  certain 
costs,  and  the  basis  for  allocation  of 
overhead  costs. 

7.  The  justification  for  the  acceptance 
of  any  proposed  contract  price  or  cost 
shall  be  adequately  documented  and 
placed  In  the  contract  file  and  shall  be 
available  for  inspection  by  any  interest- 


ed person  for  not  less  than  six  months 
after  the  award  of  the  contract. 

E.  If,  having  fully  complied  with  the 
provisions  of  paragraph  C  above,  where 
applicable,  and  paragraph  D  above, 
where  applicable,  NFIA  has  been  unable 
to  obtain  a  contract  using  such  compet- 
itive procedures,  NFIA  may  award  the 
contract  after  negotiations  with  a  sole 
source  or  by  using  competitive  1)iddlng 
by  formEil  advertisement  or  competitive 
negotiation  or  a  combination  thereof. 

F.  AtMiated  Adjustment  Organiza- 
tions. No  insurance  adjustment  organi- 
sation which  is  part  of  or  affiliated  with 
or  controlled  by  any  NFIA  member  in- 
surer or  any  servicing  company  employee 
shall  be  employed  to  investigate  or  ad- 
just flood  insurance  claims  except  with 
the  approval  of  the  Administrator  in 
connection  with  a  catastrophic  event. 

G.  Requirements  Applicable  to  AU 
Contracts  Let  by  NFIA.  The  following 
requirements  shall  apply  to  all  contracts 
covered  by  this  Article  let  by  NFIA: 

1.  Advance  Notice.  NFIA  shall  give 
Notice  to  the  Administrator  before  en- 
tering into  any  contract.  Such  notice 
shall  be  given  to  the  Administrator  at 
least  thirty  (30)  days  In  advance  of  the 
commencement  of  any  contractor  se- 
lection process  except  that  less  than 
thirty  (30)  days'  notice  may  be  given 
in  the  case  of  emergencies  and  in  the 
normal  acquisition  of  office  supplies  and 
equipment  in  amoimts  less  than  $25,000, 
in  which  cases  such  notice  shall  be  given 
as  reasonably  expeditiously  as  possible. 
The  Notice  shall  include: 

(a)  A  copy  of  the  proposed  contract; 

vb)  A  brief  description  of  the  supplies 
or  services  called  for  by  the  contract; 

(c)  Identification  of  the  method  of 
contractor  selection  to  be  used. 

2.  Contracts  to  be  in  Writing.  All  con- 
tracts covered  by  this  Article  shall  be  in 
writing  and  shall  be  duly  executed  by 
NFIA  and  by  the  other  contracting  party, 
except  as  expressly  provided  herein. 

3.  Extensions  and  Modifications.  In 
general,  new  contracts  shall  be  let  in  ac- 
cordance with  the  requirements  of  this 
Article,  and  extensions  of  existing  con- 
tracts or  modifications  of  existing  con- 
tracts shall  not  be  utllzed  In  lieu  of 
letting  new  contracts.  Extensions  or 
modificati(ms  of  contracts  for  puropses 
other  than  to  avoid  letting  a  new  con- 
tract are  permissible,  provided  that  NFIA 
gives  the  Administrator  30  days'  advsoice 
written  notice  of  its  intention  to  execute 
an  extension  or  amendment  to  effect  a 
modification. 

4.  No  Third  Party  Rights.  The  provi- 
sions of  this  Article  relating  to  the  selec- 
tion of  servicing  compcmies  and  other 
contractors  shall  not  be  construed  as  pro- 
visions for  the  benefit  of  any  potential 
bidder  or  contractor  or  any  other  person 
or  c(xnpany  nof  a  pfu'ty  to  this  Agree- 
ment, and  siisUl  not  give  rise  to  any  rights 
on  b^alf  of  third  parties  against  NFIA 
or  tiie  Administrator  by  reason  of  waiver 
or  vlcdation  of  such  provisions  by  either 
party  or  otherwise. 

5.  No  Vte  0/  Federal  Procurement 
Regulations.  No  provision  of  this  Article 
shall  be  construed  as  a  reference  to  osr 


adoption  or  incorporation  of  any  rule, 
practice,  procedure,  tenn  or  definltl<» 
contained  In  the  Federal  Procurement 
RegxilatlODS. 

e.'DisaUovMnce  of  Expenses  Where 
Contract  is  Let  in  Material  Violation  of 
This  Article. 

(a)  Any  expenses  Incurred  pursuant  to 
a  contract  let  by  NFIA  in  material  viola- 
tion of  the  provlsicHis  of  this  Article,  or 
any  expenses  incurred  to  procure  gcKXls 
or  senices  withcnit  a  contract  which 
should  have  been  procured  by  contract 
let  in  accordance  with  this  Article,  shall 
not  be  subject  to  any  cost-sharing  or 
other  reimbursement  by  the  Federal  gov- 
ernment unless  determined  otherwise  by 
the  Administrator. 

<b)  Ttiis  paragraph  G~-6  shall  apprfy 
only  to  contracts  let  by  NFIA  under  this 
Article  after  the  effective  date  of  this 
Agreement. 

<c)  TTiis  paraf^raph  G— 6  shall  be  sub- 
j«?ct  to  the  consultation  provisions  of 
-Article  V.A. 

H.  NFIA    Operational    Respotisibilitti. 
NFIA  shall  have  the  (^Krational  respon- 
sibility for  the  letting  at  contracts  as 
provided  in  this  Article,  the  day-to-day 
administration  of  such  contracts;   ai^l 
responsibility  over  termination  of  such 
contracts  consistent  with  the  provisions 
of  Article  XVI  hereof.  NFIA's  contract- 
ing shall  be  subject  to  monitoring  by  the 
Administrator  to  assure  compliance  with 
the  procedures  set  forth  In  this  Article, 
and  the  provisions  of  Articles  X  and  XTT 
Article  IX.  Computer  systems. 
A.  General.  This  Article  applies  to  all 
computer  systems  ("Computer  System"  > 
which  are  or  may  be  utilized  by  NFIA.  in 
carryliig  out  Its  obligations  under  this 
Agreement,  in  connection  with  map  dis- 
tribution, flood  insurance  policy  writing, 
billing  and  processing,  and  other  services 
to  be  provided  by  NFIA  under  this  Agree- 
ment. For  purposes  of  this  Article,  the 
term  Computer  System  shall  mean  all 
elements    "except    personnel)    used    by 
NFIA  for  the  operations  of  such  system. 
Including :  computer  programs,  operating 
manuals  and  Instructions,  all  other  docu- 
mentation developed  for  or  6peclflcan>' 
relating  to  NFIA's  information  process- 
ing, problem  logs  on  operational  problems 
with  "software   or  hardware,   all  NFIA 
source  documents,  records,  stored  data, 
operational  diagnoses  or  ciu-e  of  problems 
or    "bugs."    all   development   materials, 
program  listings,  historical  flies,  file  and 
table  limits,  error  messages,  and  other 
materials  relating  to  retention  and  stor- 
age, data  collection  and  consolidation, 
validity  editing  of  data,  premium  pay- 
ments, calculation  of  agents'  commis- 
sions,   refunding   of    policyholder    prc- 
mlmns,    preparation   of    agents'    theck.< 
and  statements,  accoimtlng  for  los.se.s. 
preparation  of  checks  for  policyholder 
refunds    and    general    checks,    geneial 
ledger  accounting,  and  the  fumi.-.l.in2  of 
printed  reports,  whether  on  paper,  micro- 
film,   magnetic    tape,    disc,    or    other 
medium.    The   term   Computer   System 
shall  also  be  deemed  to  include  any  addi- 
tions, enhancements,  improvements  or 
modifications  thereto. 

B.  Modifications.    Upon   consultation 
as  provided  in  Article  V.A..  the  Admlnis- 
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trator  may  direct  NFIA  to  modify  the 
Computer  System  for  the  purpwse  of  en- 
abling the  Administrator  to  fulfill  the 
Administrator's  obligations  under  this 
Agreement,  the  Act  or  related  legislation. 

C.  Ownership,  Operation,  Use,  Trans- 
fer. 1.  The  Computer  System  shall  be 
owned  by  both  NFIA  and  the  Adminis- 
trator. 

2.  The  Administrator  shall,  during 
normal  business  hours  and  without 
undue  interruption  of  Computer  System 
operations,  have  access  to  the  Computer 
System  for  inspection  thereof.  Upon  re- 
quest of  the  Administrator,  NFIA  shall 
provide  the  Administrator  a  copy  of  the 
computer  System  or  any  part  thereof. 
During  the  term  of  this  Agreement,  the 
Computer  System  shall  be  utilized  solely 
for  the  purposes  of  the  National  Flood 
Iiusurance  Program.  NFIA  shall  at  all 
times  during  the  term  of  the  Agreement 
adequately  store  and  protect  the  Com- 
puter System. 

3.  Upon  the  termination  of  this  Agree- 
ment, without  payment  to  the  other 
IMity  or  any  other  restrlctiCHi,  each  party 
hereto  may  use  any  part  of  the  Cc«n- 
putM"  System  without  limitation,  whether 
for  such  party's  own  independent  use. 
assignment  or  transfer  to  any  third 
party,  or  other  use.  Upon  terminatlcm  of 
this  Agreement.  NFIA  shall  provide  to 
the  Administrator  a  copy  of  the  Com- 
puter System,  in  whole  or  in  part,  as  the 
Administrator  may  request. 

4.  During  the  term  and  sifter  termina- 
tion of  this  Agreement,  without  payment 
to  the  other  party  or  any  other  restric- 
tloii,  each  party  hereto  may  use.  without 
limitation,  any  Ideas,  discoveries,  tech- 
nological Inventions  or  any  similar 
things  of  value  generated  or  developed 
through  the  implementation  and  use  of 
the  Computer  System,  whether  for  such 
party's  own  Independent  use,  assignment 
or  transfer  to  any  third  party,  or  other 
use. 

D.  Reports.  NFIA  shall  provide  the 
Administrator  from  time  to  time  such 
Computer  System  reports  as  the  Admin- 
istrator may  reasonably  request,  and  all 
other  reports  routinely  generated  by  the 
Computer  System,  including  copies  of 
any  reports  received  by  NFIA  upon 
NFIA's  request  made  to  any  contractor 
operating  a  Computer  System  under 
NFIA's  direction  and  control. 

Article  X.  Financial  records,  audits, 
and  reports. 

A.  Records  and  Audits.  NFIA  shall 
keep  and  shall  by  contract  require  its 
contractors  to  keep,  such  records  as  may 
be  prescribed  by  the  Administrator  in 
writing  to  NFIA,  Including  records  which 
fully  disclose  the  total  cost  of  the  pro- 
gram undertaken  or  services  being  ren- 
dered and  such  other  records  as  will  fa- 
cilitate an  effective  audit  of  NFIA's  per- 
formance under  this  Agreement.  Such 
records  shall  include,  but  are  not  limited 
to.  flood  Insurance  policy  Issuance  rec- 
ords, books  of  account,  personnel  re- 
muneration records  and  position  de- 
scriptions, orgranlzation  structure  rec- 
ords, personnel  travel  approval  and 
standards  for  reimbursement  of  em- 
ployee travel  expenses,  and  open  and 
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closed  claim  flies.  Such  records  shall  be 
retained  for  three  years  after  the  final 
adjustment  pertaining  to  the  accoimting 
period  covered  thereby  or  such  longer 
time  as  may  be  prescribed  by  the  Admin- 
istrator prior  to  the  expiration  of  the 
three-year  period.  The  Secretary,  the 
Administrator,  and  the  Comptroller 
General  of  the  United  States,  or  any 
other  duly  authorized  Federal  officials 
shall  have  access  to  such  records  for  the 
purpose  of  audit  and  examination  at  the 
place  where  the  records  are  maintained. 
Nothing  in  this  paragraph  shall  be  con- 
strued as  a  waiver  of  any  attorney-client 
privilege  which  NFIA  may  have  in  con- 
nection with  NFIA's  written  or  oral  com- 
munications with,  or  docimients  pre- 
pared by,  for  or  at  the  request  of,  at- 
torneys employed  or  retained  by  NFIA. 

B.  Reports  of  NFIA.  NFIA  shall  make 
periodic  reports  to  the  Administrator  not 
leas  often  than  quarterly  indicating  (1) 
the  financial  condition  of  the  pool,  (2) 
the  estimated  sunount  of  insurance  in 
force,  (3)  the  status  of  policyholder  pre- 
miums collected  and  the  investment  in- 
come thereon,  currently  held  by  NFIA, 
(4»  all  distributions  of  fimds  to.  and  fi- 
nancial transactions  with,  NFIA  mem- 
bers, and  (5)  such  other  information  as 
the  Administrator  may  reasonably  spec- 
ify. 

C.  NFIA  Manuals.  NFIA  shall  include 
in  its  manuals  for  Insurance  agents, 
brokers,  and  adjusters  such  provisions  as 
may  be  necessary  to  facilitate  an  effec- 
tive audit  of  the  total  cost  of  the  pro- 
gram undertaken  and  the  services  being 
rendered. 

Article  XI.  Promotional  material. 

A.  Approval  by  the  Administrator. 
NFIA  shall  submit  to  the  Administrator 
before  final  printing  a  draft  of  each  item 
of  promotional  material  prepared  by 
NFIA.  In  preparing  its  final  version  of 
such  material  NFIA  shall,  subject  to  the 
provisions  of  paragraph  C, 

1.  Take  into  account  all  comments 
made  with  respect  to  the  material  by 
the  Administrator, 

2.  Comply  with  all  changes  of  a  tech- 
nical nature  made  with  respect  to  the 
material  by  the  Administrator,  and 

3.  Exclude  from  the  material  any  por- 
tion thereof  disapproved  by  the  Admin- 
istrator in  writing  on  the  ground  that  it 
advocates  a  political  position, 

provided  that  the  Administrator's  com- 
ments, changes,  or  exclusions  are  re- 
ceived by  NFIA  within  15  ctilendar  days 
after  actual  receipt  of  the  material  by 
the  Administrator  for  review. 

B.  Definition  of  Promotional  Material. 
"Promotional  materials"  Is  all  material, 
whether  in  print,  on  film,  slide,  or  other 
medium,  prepared  for  wide  distribution 
for  the  purpose  of : 

1.  Soliciting  flood  insurance  pur- 
chases. 

2.  Educating  interested  persons,  tn- 
cloding  insurance  agents,  lending  insti- 
tutions, Insurance  adjusters  or  compa- 
nies, with  respect  to  their  parWcipatlott 
in  the  National  Flood  Insurance  Pro- 
gram, or 

3.  Providing  general  Informationai 
material  to  members  of  the  public  about 


the  National  Flood  Insurance  Program 
or  its  history. 

Promotional  material  does  not  include 
any  form  of  communication  solely  with 
members  of  NFIA. 

C.  Limitations.  Nothing  in  paragraph 
A  shall; 

1.  Prevent  NFIA  from  printing  and 
distributing  in  its  own  name  or  in  the 
name's)  of  one  or  more  of  its  members 
any  material,  whether  of  a  political  na- 
ture or  otherwise,  provided  that  the  ex- 
pense of  printing  and  distributing  the 
material  is  not  i>ald  out  of  policyholder 
premiums  and  is  not  subject  to  the  cost- 
sharing  provisions  of  Article  IV  of  this 
Agreement ; 

2.  Be  construed  as  a  waiver  by  NFIA 
or  any  of  its  members  of  the  right  to 
free  expression  guaranteed  under  the 
First  Amendment  of  the  Constitution  of 
the  United  States. 

Article  xn.  Equal  opportunity.  During 
the  performance  of  this  contract,  NFIA 
agrees  as  follows: 

A.  NFIA  will  not  discriminate  against 
any  employee  or  applicant  for  employ- 
ment because  of  race,  color,  religion,  sex, 
or  national  origin.  NFIA  will  take  affirm- 
ative action  to  ensure  that  applicants 
are  employed,  and  that  employees  are 
treated  during  employment,  without  re- 
gard to  their  race,  color,  religion,  sex,  or 
national  origin.  Such  action  shall  Include, 
but  not  be  limited  to,  the  following: 
Employment,  upgrading,  demotion,  or 
transfer;  recruitment  or  recruitment  ad- 
vertising; layoff  or  termination;  rates  of 
pay  or  other  forms  of  compensatiwi;  and 
selection  for  training,  including  appren- 
ticeship. NFIA  agrees  to  post  in  conspic- 
uous places,  available  to  employees  and 
apphcants  for  employment,  notices  to  be 
provided  by  the  Administrator  setting 
forth  the  provisions  of  this  Equal  Oppor- 
tunity clause. 

B.  NFIA  will,  in  all  solicitations  or 
advertisements  for  employees  placed  by 
or  on  behalf  of  NFIA,  state  that  all  quali- 
fied applicants  will  receive  consideration 
for  employment  without  regard  to  race, 
color,  religion,  sex,  or  national  origin. 

C.  NFIA  will  send  to  each  labor  union 
or  representative  of  workers  with  which 
NFIA  has  a  collective  bargaining  agree- 
ment or  other  contract  or  xmderstanding, 
a  notice,  to  be  provided  by  the  Adminis- 
trator, advising  the  labor  union  or  work- 
ers* representative  of  NFIA's  commit- 
ments under  this  Equal  Opportunity 
clause,  and  shall  post  copies  of  the  no- 
tice in  conspicuous  places  available  to 
emiJloyees  and  applicants  for  employ- 
merit. 

D.  NFIA  will  comply  with  all  provi- 
sions of  Executive  Order  11246  of  Sep- 
tember 24,  1965,  and  of  the  rules,  regu- 
lations, and  relevant  orders  of  the 
Secretary  of  Labor. 

E.  NFIA  will  furnish  all  Information 
and  reports  required  by  Executive  Order 
No.  11246  of  September  24,  1965,  and  by 
the  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  to  his  books,  rec- 
ords, and  accounts  by  the  contracting 
agency  and  the  Secretary  of  Labor  for 
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purposes  of  investigation  to  ascertain 
compliance  with  such  rules,  regulations, 
and  orders. 

F.  In  the  event  of  NFIA's  noncompli- 
ance with  the  Equal  Opportunity  clause 
of  this  contract  or  with  any  of  the  said 
rules,  regulations,  or  orders,  this  contract 
may  be  cancelled,  terminated,  or  sus- 
pended, in  whole  or  in  part,  and  NFIA 
may  be  declared  ineligible  for  further 
Government  contracts  in  accordance 
with  procedures  authorized  in  Executive 
Order  No.  11246  of  September  24,  1965, 
and  such  other  sanctions  may  be  im- 
posed and  remedies  invoked  as  provided 
in  Executive  Order  No.  11246  of  Septem- 
ber 24,  1965,  or  by  rule,  regulation  or 
order  of  the  Secretary  of  Labor,  or  as 
otherwise  provided  by  law. 

G.  NFIA  will  Include  the  provisions  of 
paragraphs  (a)  through  (g)  in  every 
contract  or  purchase  order  unless  ex- 
empted by  rules,  regulations,  or  orders 
of  the  Secretary  of  Labor  Issued  pursu- 
ant to  section  204  of  Executive  Order 
No.  11246  of  September  24,  1965,  sub- 
stituting the  word  "Contaactor"  for  the 
word  "NPIA"  In  each  such  provlsicm  so 
that  such  provisions  will  be  binding  upon 
each  contractor  or  vendor.  NFIA  wiH 
take  such  action  with  respect  to  any 
contract  or  purchase  order  as  the  con- 
tracting agency  may  direct  as  a  means 
of  enforcing  such  provisions.  Including 
sanctions  for  noncompliance:  Provided, 
however.  That  in  the  event  NFIA  be- 
comes Involved  in,  or  is  threatened  with, 
litigation  with  a  contractor  or  vendor  as 
a  result  of  such  direction  by  the  con- 
tracting agency,  NFIA  may  request  the 
United  States  to  enter  into  such  litiga- 
tion to  protect  the  interests  of  the 
United  States. 

H.  Civil  Rights  Act  of  1964.  NFIA 
acknowledges  that  this  Agreement  and 
all  flood  insurance  provided  hereunder 
is  subject  to  the  provisions  of  Title  VI 
of  the  Civil  Rights  Act  of  1964  and  to  the 
applicable  Federal  regulations  issued  and 
requirements  established  pursuant  there- 
to, and  agrees  that  NFIA  shall  not  ex- 
clude any  person  or  organization  from 
participation  in  the  program  authorized 
by  the  Act  or  otherwise  subject  any  per- 
son or  organization  to  discrimination 
under  the  program,  on  the  basis  of  sex, 
shall  refer  to  the  Administrator  for  ap- 
race,  color,  or  national  origin.  NPIA 
propriate  action  any  complaint  or  in- 
formation concerning  the  existence  of 
any  such  unlawful  discrimlnaticxi  in  any 
manner  within  the  piuriew  of  this 
Agreement. 

Article  xm.  Construction.  This  Agree- 
ment shall  be  construed,  interpreted, 
and  the  rights  of  the  parties  determined, 
in  accordance  with  the  law  of  contracts 
o(  the  District  of  Columbia. 

Article  XIV.  Amendments.  This  Agree- 
ment, including  exhibits  hereto,  sets 
forth  the  entire  understanding  and 
agreement  of  the  parties.  All  amend- 
ments hereto  or  modificati<»i8  hereof,  to 
be  binding  on  the  parties,  must  be  In 
writing  duly  executed  by  both  parties. 

Article  XV.  Term.  This  Agreement 
shall  become  effective  as  of  and  ahall  re- 
main in  effect  for  a  mlnimimi  of  one  full 


accounting  period  thereafter,  and.  un- 
less terminated  as  provided  in  Article 
XVI  shall  be  cwisidered  to  have  been 
renewed  annually  thereafter  as  of  the 
first  day  of  the  succeeding  accounting 
period. 

Article  XVI.  Termination  and  lran.«;fer. 

A.  Termination  at  End  of  Accounting 
Period.  Unless  earlier  terminated  by  ex- 
piration of  its  authorization  under  the 
Act,  this  Agreement  may  be  terminated 
by  either  party  by  gi\ing  written  notice 
to  the  other  on  or  before  the  last  day 
of  the  seventh  month  of  any  accounting 
period.  Such  termination  shall  not  be- 
come effective  until  the  end  of  the  ac- 
counting period  during  which  written 
termination  notice  is  given. 

B.  Termination  by  Conversion  to  Part 
B  of  the  Act.  This  Agreement  may  be 
terminated  by  either  party  at  any  time 
concurrently  with  the  implementation  of 
Part  B  of  Chapter  n  of  the  Act 

C.  Termination  for  Material  Breach. 
Either  party  may  terminate  this  Agree- 
ment upon  the  commission  of  a  material 
breach  thereof  by  the  other  party,  pro- 
vided that,  prior  to  such  termination, 
the  party  assertmg  a  material  breach 
must  give  written  notice  of  such  asser- 
tion to  the  other  party,  and  give  such 
other  party  a  reasonable  time,  not  less 
than  30  days,  to  cure  such  asserted 
breach.  The  consultation  provisions  of 
Article  V  shall  apply  in  connection  with 
all  such  assertions  of  material  breach. 
Upon  termination  of  this  Agreement  by 
either  party  under  this  Paragraph  C,  the 
other  party  shall  retain  all  rights  at  law 
or  in  equity  to  seek  damages  or  other 
relief  against  the  first  party  for  an  un- 
justified termination  or  otherwise.  The 
termination  date  for  a  termination  under 
this  Paragraph  C  must  be  specified  in 
the  notice  of  {usserted  breach,  and  ^all 
not  be  less  than  30  days  or  more  than 
90  days  after  tiie  date  of  such  notice. 

D.  Transfer  Upon  Termination.  Effec- 
tive upon  the  termination  date  of  this 
Agreement  under  any  provision  of  this 
Article  XVI: 

1.  Policies.  NPIA  will  assign  and  the 
Administrator  will  assume,  sill  of  NFIA's 
rights  and  obligations  pursuant  to  or 
in  connection  with  all  policies  of  flood 
insurance  issued  by  NFIA  at  any  time 
imder  the  program. 

2.  Computer  Systems.  NFIA  will  as- 
sign, and  the  Administrator  will  assume, 
all  of  NFIA's  right,  title  and  Interest  in, 
and  obligations  \mder  leases  and  con- 
tracts for,  any  computer  mainframe, 
data  entry  equipment,  microflim  equip- 
ment or  other  Computer  System  equip- 
ment. 

3.  Policy  and  Claims  Files.  NFIA  shall 
deliver  to  the  Administrator  all  policy 
and  claims  files  in  NFIA's  possession  in 
the  form  maintained  by  NFIA;  provided, 
however,  that  the  Administrator  shall 
grant  NFIA  continued  access  to  such  flies 
diuing  normal  business  hours  for  the 
purpose  of  preparing  or  defending  any 
claim  or  litigation. 

4.  Other  Program  Materials.  NPIA 
shall  transfer  to  the  Administrator  all 
promotional  materials,  flood  insurance 
manuals,  and  similar  materials  dlssenU- 


nated  to  agents,  servicing  companies, 
independent  adjustment  organizations 
and  the  general  public;  provided,  how- 
ever, that  NFIA  shall  be  entitled  to  retain 
a  reasonable  number  of  copies  of  such 
materials  for  its  own  records  and  for 
such  future  use.  without  limitation.  a.s 
NFIA  or  any  of  its  membens  may 
determine. 

5.  Leases  and  Other  Contracts.  NFIA 
will  assign,  and  the  Administrator  will 
assume,  all  of  NFIA's  rights  and  obliga- 
tions arising  out  of  or  under  any  lease 
for  real  or  personal  property  or  any 
contract  for  services  or  supplies  relating 
to  NFIA's  performance  under  this  Agree- 
ment. The  Administrator  acknowledges, 
however,  that  servicing  cMnpanies. 
under  the  standard  servicing  agreement 
attached  hereto  as  Exhibit  may  termi- 
nate such  contract  as  provided  therein. 

E.  Cooperation  During  Transition.  In 
the  event  of  a  termination  under  this 
Article,  the  parties  agree  to  co<H>erate 
with  each  other  to  effect  orderly  trans- 
fers as  contemplated  by  Paragraph  D 
above.  During  the  transiticm  period  be- 
tween the  date  of  any  notice  of  termina- 
tion and  the  termination  date  NFIA  shall 
provide  all  reascmable  assistance  to  the 
Administrator  in  connection  with  the 
transfer  of  the  Computer  System  to  per- 
mit the  Administrator  to  asstmie  opera- 
tional responsibility  therefor  without 
undue  interruption  of  computer  services. 

Article  XVn.  Attendance  at  program 
meetings.  On  reasonable  notice  from  the 
Administrator  or  FIA's  flood  Insurance 
specialists  NFIA  shall  participate,  and 
cause  its  servicing  companies  to  par- 
ticipate, at  community  smd  other  pro- 
gram meetings  convened  by  the  Admin- 
istrator and/or  FIAs  flood  insurance 
specialists.  NFXA  shall  notify  the  Admin- 
istrator of,  and  invite  his  representative 
to  attend,  pubUc  meetings  held  by  NFIA. 
including  but  not  limited  to  seminars  and 
briefings  for  Insurance  agents,  brokers, 
adjustment  organizations,  and  servicing 
companies.  The  Administrator  shall 
notify  NFIA  of,  and  invite  NFIA's  repre- 
sentatives to  attend,  an  public  meetings 
of  any  nature  convened  by  the  Adminis- 
trator or  his  designate  relating  to  the 
National  Flood  Insurance  Program. 

Article  XVm.  Toll  free  telephone*; 
NFIA  shall  require  in  servicing  company 
contracts  for  those  jurisdictions  set  forth 
in  Exhibit  C  that  the  servicing  company 
Install,  staff  and  maintain  a  toll  free 
telephone  for  each  servicing  territory  for 
the  benefit  and  use  of  the  general  publi<' 
during  normal  business  hours.  For  all 
other  servicing  territories  NFIA  shall  in- 
stall a  single  centralized  toll  free  tele- 
phone for  the  same  purposes  and  times. 
During  evenings,  weekends,  and  legal 
holidays,  such  lines  may  be  operated  by 
means  of  a  message  recording  .service 
NFIA  or  Its  servicing  company  shall  re- 
spond to  recorded  messages  no  later 
than  the  close  of  business  on  the  next 
business  day  following  receipt  of  the 
message. 

Article  XTX.  Notice  to  policyholders. 
NFIA  shall  provide  a  notice  at  the  time 
each  flood  Insurance  pcdlcy  is  Issued  or 
renewed  that  advises  the  poUcyholder  of 
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( 1  >  the  availability  of  the  toll  free  tele- 
phone services  provided  in  Article  XVIII. 
(2)  the  name  of  the  appropriate  servicing 
company,  (3)  the  address  9f  the  Admin- 
istrator. (4»  the  Administrator's  toll  free 
telephone  service,  and  t5>  the  Adminis- 
trator's invitation  to  submit  inquiries, 
complaints,  or  suggestions  relating  to  the 
National  Flood  Insurance  Program. 

Article  XX.  A.ssignment,  notices  and 
time  periods. 

A.  The  terms  of  this  Agreement  shall 
extend  to  the  benefit  of,  and  be  binding 
upon,  the  Secretary,  the  Administrator, 
and  NFIA  and  their  succ^sors  and  as- 
signs. This  Agreement  shall  not  be  as- 
signed by  NFIA  without  the  express 
written  consent  of  the  Administrator. 

B.  Any  notice  required  to  be  given  or 
made  hereunder  shall  be  deemed  prop- 
erly given  if  personally  delivered  or 
mailed,  postage  prepaid,  return  receipt 
requested,  to  the  address  specified  below : 

n  to  NFIA: 

Chairman,  Exec\itive  Cominilu^e.  NFIA,  1755 
S.  Jefferson  Davis  Highway,  Arlington.  Vir- 
ginia 22202. 

If  to  the  Administrator: 

Federal  Insurance  Administrator,  451  Sev- 
enth Street,  Washington,  D.C.  20410. 

C.  Time  periods  specified  in  this  Agree- 
ment shall,  unless  otherwise  specified,  be 
calculated  in  calendar  days,  and  shall  be 
calculated  by  including  the  day  on  which 
an  event  occurs  which  causes  the  com- 
mencement of  the  time  period. 

ExHiBrr  A 

States  with  5.000  or  More  Policies  as  of 
October  31,  1976: 


1.  Florida 

2.  Louisiana 

3.  Texas 

4.  New  Jersey 

5.  California 

8.  Pennsylvania 

7.  New  York 

8.  Mississippi 

9.  nilnols 

10.  Virginia 

11.  Arizona 

12.  North  Carolina 

13.  South  Carolina 

14.  Michigan 


15.  Massachusetts 

16.  Piierto  Rico 

17.  Maryland 

18.  OHIO 

19.  Missouri 

20.  Connecticut 

21.  Oklahoma 

22.  Alabama 

23.  Washington 

24.  North  Dakota 

25.  Georgia 

26.  Rhode  Island 

27.  Kentucky 


ExHiBrr  B 

FORM    OF    PEEAMBLX    TO    FEHJE^AL    REGISTES 

puBucATioiir  or  cukamcATioir 

This  Notic*  is  published  for  the  ptirpose  o< 
clarifying  provisions  in  the  Standard  Flood 
Insurance  Policy  under  the  National  nood 
Insurance  Program  which  relate  to    [state 


subjeci  ir.fittor  of  Clarification  1 .  In  adjust- 
ing and  seulir.g  claims  under  the  Standard 
Flood  In.surance  Policy,  a  question  lias  arisen 
as  to  whether  these  provisions  permit  (state 
;.s.sue  involved  in  Clarification  ] .  The  Adminis- 
iratur   had   determined  that    |  ]. 

The  Administrator  has  proposed  to  the 
National  Flood  Insurers  Association  that  the 
Adiniiiistralv.r's  position  on  this  m.atter  be 
issued  as  a  formal  Interpretation  of  the 
Standard  Flood  Insurance  Policy,  The  Na- 
tional Flood  InstirerB  Association,  however, 
has  advised  the  Adniiiiistrator  that  insur- 
ance pclicles  which  are  not  related  to  the 
National  Flood  Insurance  Program  contain 
provisions  Identical  cr  similar  to  those  pro- 
visions of  the  Standard  Flood  Insurance 
Policy  which  are  the  subject  of  this  Notice. 
Tlie  National  Flood  Insurers  Association  has 
therefore  reqtiested  that  In  order  to  avoid 
unintended  complications  in  tiie  interpreta- 
tion of  such  unrelated  policies,  the  lan^iage 
of  the  Standard  Flood  Insurance  Policy  be 
revised  in  order  to  clarify  the  intent  of  the 
Standard  Flood  Insurance  Policy.  The  Stand- 
and  Flood  Insurance  Policy  Is  therefore  re- 
vised as  set  forth  below. 

The  Clarification  Indicated  aixlve  does  not 
effect  a  change  in  existing  coverage  under 
the  Standard  Flood  Insurance  Policy,  but  re- 
flects the  Administrator's  Interpretation  of 
coverage  under  that  Policy  as  It  presently 
exists.  Accordingly,  in  adjusting  and  settling 
claims  under  the  Standard  Flood  Insurance 
Policy,  the  National  Flood  Insurers  Associa- 
tion has  agreed  to  implement  the  above  Clari- 
fication by  [description  of  implementation], 

ExHiBrr  C 

SERVICING  COMP.\NrES  CETTINC  TOLL  fRFE  LINES 

Servicing  company  Territory 

Travelers  Insurance' norlda 

Aetna     Technical     Serv- 
ice         Louisiana 

St.  Paul  Fire  &  Marine.-     Texas 

Great  American . New  Jersey.  New 

York 

Fireman's  Fund California 

General    Accident Pennsylvania. 

Delaware 

Travelers  Insurance Mississippi 

State  Farm . Illinois 

IJi.A Virginia.         Dis- 
trict    of     Co- 
lumbia 
Aetna     Technical     Serv- 
ices  . Arizona 

Kemper   Insurance North  Carolina 

IJf.A ^ Michigan 

Hartford   Insurance. Alabama,    Geor- 
gia 

Maryland  Casualty.. South  Carolina 

tJJSJ.  &  G.  Co} Maryland 

Commercial  Union* Maine 


1  Company  had  t611-free  line  Installed  In 
July,  1976  as  part  o*  NFIA  feasibility  study. 

[FR  Doc  77-2516  Filed  1-25-77:3:41  pm] 
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Title  37 — Patents,  Trademarks  and 
Copyrights 

CHAPTER  1— PATENT  AND  TRADEMARK 
OFFICE,  DEPARTMENT  OF  COMMERCE 

PART  1 — RULES  OF  PRACTICE  IN  PATENT 
CASES 

Patent  Examining  and  Appeal  Procedures 

On  October  4,  1976  notice  was  given 
In  the  Federal  Rkcistek  (41  PR  43729) 
ot  a  proposal  to  amend  sixteen  sections 
of  Title  37  of  the  Code  of  Federal  Regula- 
tions relating  to  patent  examining  and 
appeal  procedures.  Interested  persons 
were  Invited  to  comment  on  the  proposal 
by  December  7,  1976.  One  hundred 
seventy-five  written  letters  and  state- 
ments were  submitted.  A  hearing  was 
held  In  Arlington.  Virginia  on  Decem- 
ber 7.  1976  at  which  21  persons  testified 
orally.  Careful  consideration  has  been 
given  to  all  comments  received,  and  the 
jm^xeal  is  being  adopted  with  certain 
changes. 

The  regulations  adopted  Involve  an 
sections  that  were  proposed  to  be  revised, 
amended  or  added — namely.  SS  1.11, 1.14, 
1.52.  1.56.  1.65.  1.69.  1.97,  1.98.  1.99,  1.109. 
1.175,  1.194.  1.196.  1.291,  1.292,  and  1.346. 
Amendments  also  are  being  made  ip.  two 
sections  which  were  not  Included  Ih^^e 
published  proposal — !i  1.51  and  1.176. 
Since  amendments  to  these  sections  are 
closely  related  to  the  substance  of  mat- 
ters which  were  contained  In  the  pub- 
lished proposal,  separate  notice  and 
public  comment  on  these  amendments 
are  deemed  unnecessary. 

In  addition,  amendments  are  being 
adopted  which  were  published  for  com- 
taeoi  in  two  earlier,  much  less  exten- 
slve  proposals  that  concerned  availabili- 
ty of  certain  flies  for  public  inspection. 
A  notice  of  a  proposed  amendment  to 
i  1.14(b)  was  published  on  June  4,  1974 
(39  m  19786).  A  notice  of  a  proposed 
amendment  to  {  1.11(a)  was  published 
ha  September  17,  1974  (39  FR  33376). 
No  negative  comments  were  submitted 
with  respect  to  either  of  these  propos- 
als and  both  are  being  adopted  wlth<)ut 
change. 

The  text  of  the  rules  will  be  repro- 
duced in  the  Patent  and  Tradnnark  Of- 
fice Official  Gazette  in  about  a  month 
with  additions  indicated  by  arrows  and 
deletions  Indicated  by  brackets  to  help 
readers  Identify  the  changes.  A  tran- 
scr^  of  the  hearing,  the  letters  and 
written  statements  received,  and  a  sum- 
mazy  and  analysis  of  the  comments  are 
available  for  public  Inspecticxi  in  Room 
IIEIO  of  Crystal  Plaza  Building  3,  2021 
Jefferson  Davis  Highway,  Arlington, 
Virginia. 

Purpose  of  Rules 

The  purpose  of  the  rules  that  are  be- 
ing adopted  Is  to  Improve  the  quality 
and  reliability  of  Issued  patents  by 
strengthening  patent  examining  and 
appeal-  procedures.  It  Is  desiraUe  that 
patents  be  as  dependable  as  possible,  so 
as  to  enhance  the  incentives  provided  by 
the  patent  system  to  make  inventions, 
to  invest  in  research  and  development,  to 
put  new  or  Improved  products  on  the 
market,  and  to  disclose  inventions  that 
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otherwise  would  be  kept  as  trade  se- 
crets. It  Is  believed  that  the  rules  being 
adopted  wlU  help  to  maintain  strong 
pateQt  incentives. 

The  rules  afford  patent  owners  an  op- 
portunity, through  the  filing  of  a  reissue 
application,  to  obtain  a  ruling  frwn  an 
examiner  on  the  pertinence  of  additional 
prior  art  after  a  patent  has  been  issued. 
The  rules  also  broaden  the  public's  op- 
portunity for  participation  in  the  patent 
examining  process,  consistent  with  the 
limitations  of  statute,  the  protection  of 
trade  secrets,  and  the  need  to  avoid 
makbig  it  unduly  expensive  to  obtain  a 
patent. 

The  rules  set  forth  the  duty  of  candor 
and  good  faith  which  applicants  have  to 
the  Patent  and  Trademark  Office  and 
encourage  them  to  provide  information 
about  the  prior  art  in  a  way  that  will 
make  it  more  useful  to  examiners.  A 
provision  for  foreign  language  oaths  by 
Individuals  who  do  not  understand  Eng- 
lish is  intended  to  make  them  more 
aware  of  their  representations  and  at 
their  obligations. 

Under  the  rules  more  Patent  and 
Trademark  Office  decisions  that  could 
have  important  precedent  value  will  b« 
available  to  the  public,  and  some  addi- 
tional flies  will  be  available  for  inspec- 
tion. Proceedings  before  the  Board  of 
Appeals  are  modified  to  help  avoid  the 
issuance  of  Invalid  patents.  The  rules 
encourage  examiners  to  see  that  per- 
sons Inspecting  the  file  history  of  Issued 
patents  will  be  able  to  tell  why  the  case 
was  allowed. 

Reissue  Applications 

Amended  §  1.175  permits  a  patent 
owner  to  have  new  prior  .art  considered 
by  the  Office  by  way  of  a  reissue  applica- 
tion without  making  any  changes  in  the 
claims  or  specification.  It  is  adopted  wltli 
no  change  from  the  proposal.  The  re- 
quii^ment  for  an  oath  or  declaration  al- 
leging that  the  reissue  applicant  believes 
"the  original  patent  to  be  wholly  or 
partly  ln<n>eratlve  or  invalid. ..."  Is  dis- 
pensed with  in  S  1.175(a)(1)  unless  the 
applicant  believes  that  to  be  the  case. 
Section  1.175(a)  (4)  recognizes  that  re- 
issues may  be  filed  to  have  the  patent- 
ability of  the  original  patent  considered 
in  view  of  prior  art  or  other  informatloa 
relevant  to  patentability  which  was  not 
previously  considered  by  the  Office. 

Thus,  a  patentee  may  file  a  reissue  if 
he  believes  his  patent  is  valid  over  prior 
art  not  previously  considered  by  the 
OfQce  but  would  like  to  have  a  reexami- 
nation. The  procedure  may  be  used  at 
any  time  during  the  life  of  a  patent. 
Dturlng  litigation,  a  federal  court  may.  If 
it  chooses,  stay  proceedings  to  permit  new 
art  to  be  considered  by  the  Office. 

If  a  reissue  application  is  filed  as  a  re- 
sult of  new  prior  art  with  no  changes  in 
the  claims  or  specification  and  th» 
examiner  finds  the  claims  patentable 
over  the  new  strt,  the  application  will  be 
rejected  as  lacking  statutory  basis  fen*  a 
reissue,  since  35  USC  251  does  not  au- 
thorize reissue  of  a  patent  unless  it  is 
deemed  wholly  or  pertly  Inc^jeratlre  or 
invalid.  However,  the  record  of  proseco- 


tion  of  the  reissue  will  indicate  that  the 
prior  art  has  been  considered  by  the 
examiner. 

A  substantial  majority  of  the  com- 
ments received  favored  amwided  §  1.175 
as  a  means  for  improving  the  reliability 
of  patents  and  avoiding  imnecessary 
litigation  costs.  The  negative  comments 
generally  questioned  the  statutory  au- 
thority of  the  Commissioner  to  adopt  this 
section.  Authority  for  §  1.175  is  believed 
to  exist  in  35  UJ5.C.  6,  which  is  the  Com- 
missioner's rulemaking  authority,  and 
in  35  U.S.C.  251.  The  latter  section  of  the 
statute  requires  that  the  patent  be 
deemed  wholly  or  partly  inoperative  or 
invalid  before  a  reissue  may  be  granted, 
but  does  not  require  such  a  belief  by  the 
patentee  before  a  reissue  application  may 
be  filed.  The  case  law  does  not  suggest 
that  the  approeuih  of  new  §  1.175(a)  (4) 
is  inconsistent  with  35  U.S.C.  251.'  Inas- 
much as  35  U.S.C.251  is  a  remedial  pro- 
vision,* it  Is  believed  that  a  liberal  Inter- 
pretation is  justified  and  that  adequate 
authority  exists  for  the  amended  section. 

Amended  S  1.11(b)  opens  aU  reissue 
applications  to  Inspection  by  the  general 
public.  Section  1.11(b)  also  provides  for 
announcement  of  the  filings  of  reissue 
applications  in  the  Official  Gazette.  This 
announcement  wUl  give  Interested  mem- 
bers of  the  pubUc  an  opportimity  to  sub- 
mit to  the  examiner  information  perti- 
nent to  patentability  of  the  reissue  appli- 
cation. The  annoimcement  will  include 
at  least  the  filing  date,  reissue  applica- 
tion and  original  patent  numbers,  title, 
class  and  subclass,  name  of  the  Inventor, 
name  of  the  owner  of  record,  name  of 
the  attorney  or  agent  of  record,  and  ex- 
amining group  to  which  the  reissue  ap- 
plication is  assigned.  Section  1.11(b)  Is 
amended  from  the  proposal  to  so  indi- 
cate. Reissue  applications  already  on  file 
(Xi  the  effective  date  of  the  section  will 
not  be  automatically  open  to  inspection 
and  will  not  be  announced  in  the  Official 
Oazet^  However,  a  liberal  policy  will 
be  f(dlowed  In  granting  petitions  for  ac- 
cess to  individual  applications  already 
on  fUe. 

In  order  that  members  of  the  public 
may  have  time  to  review  the  reissue  ap- 
Idlcation  and  submit  pertinent  informa- 
tion to  the  Office  before  the  examiner's 
actioi.  i  1.176  is  amended  to  provide  that 
reissue  applications  will  not  be  acted  on 
sooner  than  two  months  after  the  Official 
Oaaette  announcement  of  filing. 

A  substantial  majority  of  the  com- 
ments received  favored  adoption  of  §  1.11 
(b) .  The  only  cHVOsition  was  based  upon 
a  suggestion  that  no  statutory  authority 
exists.  However,  since  reissue  applica- 
tions contain  no  new  disclosure,  and 
therefore  no  trade  secrets  or  confiden- 
tial Information,  they  are  considered  to 
present  a  "special  circumstance"  within 
the  meaning  of  35  U.S.C.  122. 


*Sm  fn  re  Clark.  622  F.2d  623,  187  USPQ  200 
(OCPA  U7B),  at  footnote  4  where  the  conrt 
rtiifJiTMid  to  decide  whether  it  la  proper  to  seek 
rMrnnm  aarely  to  disclose  unclted  prior  art. 
Sm  ■!»  In  re  Altenpohl,  600  r:2d  1161.  183 
UBPQ  M  (CCPA  1074) . 

■  See  r»  r«  Od*.  44S  F.2d  1200, 170  X7SPQ  3M 
(OCPA  1971). 
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The  insertion  of  "all"  as  the  fifth  word 
of  the  first  sentence  of  {  1.11(b)  Is  for 
clarity.  The  word  "furnished"  is  changed 
to  "obtained"  in  {  1.11  for  clarity. 

Protests  and  Public  Use  Proceedings 

Amended  55  1.291  and  1.292  give 
greater  recognition  to  the  value  of  writ- 
fen  protests  and  public  use  petitions  in 
avoiding  the  issuance  of  invalid  patents. 

A  substantial  majority  of  the  com- 
ments favored  these  sections  and  viewed 
tliem  as  improving  the  quahty  of  issued 
patents.  Entrj-  of  protests  has  been  up- 
held in  court.^ 

Section  1.291  la^  provides  that  public 
protests  against  jiending  applications 
will  be  entered  in  the,  application  file 
and  will,  if  they  meet  stated  require- 
ments, be  considered  by  the  examiner. 
To  guarantee  consideration  by  the  ex- 
aminer, protests  must  be  accompanied 
by  copies  of  prior  art  documents  relied 
upon,  although  protests  without  copies 
will  not  necessarily  be  Ignored.  This  is 
similar  to  the  requirement  of  new  I  1.98 
that  copies  of  patents  and  publications 
accompany  prior  art  statements.  Sec- 
tion 1.291  does  not  contemplate  per- 
mitting a  protester  to  participate  as  a 
party  in  further  proceedings.  In  the  case 
of  applications  available  to  the  pubhc, 
such  as  reissue  applications,  the  pro- 
tester may  file  papers  rebutting  state- 
ments made  by  the  applicant.  The  ex- 
aminer at  his  discretion  may  request  a 
protester  to  submit  additional  written 
information  or  may  provide  extra  time 
for  comments  by  a  protester  to  be  filed. 

To  ensure  consideration  by  the  ex- 
aminer, all  protests  must  be  timely 
submitted.  Protests  will  generally  be 
considered  timely  submitted  if  they 
are  filed  before  final  rejection  or 
allowance  of  the  application  by  the 
examiner.  The  consideration  given  to 
protests  filed  after  final  rejection  or 
allowance  of  the  application  by  the  ex- 
aminer will  depend  upon  the  relevance 
of  the  prior  art  documents  submitted 
and  the  point  in  time  at  which  they 
are  submitted.  Obviously,  if  the  prior  art 
doctiments  anticipate  or  clearly  render 
obvious  one  or  more  claims  they  will 
not  knowingly  be  ignored.  It  must  be 
recognized,  however,  that  the  likelihood 
of  consideration  by  the  examiner  de- 
creases as  the  patent  date  ai>proaches. 
Accordingly,  protests  must  be  filed  early 
in  order  to  ensure  their  consideration. 

The  first  sentence  of  1 1.291(a)  is  de- 
leted as  unnecessary.  Section  1.291(a) 
also  is  changed  from  the  proposal  to 
make  clear  that  it  applies  to  pending 
applications  and  that  all  protests  will 
be  referred  to  the  examiner  having 
charge  of  the  subject  matter  Involved. 

Section  1.291(b)  incorporates  the  ex- 
isting Office  policy  of  permitting  per- 
sons to  submit  prior  art  citations  or 
copies  of  prior  art  after  a  patent  has 
been  granted.  The  section  is  changed 
from  the  proposal  by  the  addition  of 
the  words  "any  papers  related  thereto" 


*  Intemationai    Paper    Co.    ▼.    FibrebotrH 
Corp..  63  F.RX>.  88.  181   USPQ  740   (D.  OeL 

1974). 


to  recognize  that  statements  as  to  Uie 
pertinence  of  prior  art  may  t>e  sub- 
mitted. Both  the  citations  and  the  re- 
lated papers  are  to  be  entered  without 
commentfi.  The  material  submitted  is  not 
examined  by  the  Office  but  Is  available 
to  members  of  the  pubUc  inspecting  Of- 
fice records. 

Some  suggestions  weie  received  for 
major  modifications  of  J  1.291.  It  was 
suggested  that  an  advisory  opinion  of  the 
examiner  be  placed  in  the  patent  file 
when  protests  were  received  after  issu- 
ance of  the  patent  Several  persons  sup- 
ported a  suggestion  for  examiners  to 
state  whether  a  "new  issue'  was  raised  by 
prior  art  cited  by  a  protester.  Another 
suggestion  was  that  a  procedure  similar 
to  that  used  in  the  recent  Trial  Volun- 
tary Protest  Programs*  be  adopted  on  a 
continuing  basis.  These  suggestions  were 
carefully  considered,  but  are  not  adopt- 
ed. The  suggestions  extend  substantially 
beyond  |  1.291  as  proposed,  and  their 
benefits  do  not  appear  sufficient  to  justify 
the  added  cost  at  this  time. 

Materials  submitted  to  the  Oface  under 
?S  1.291  and  1.292  are  to  be  served  upon 
the  applicant,  patentee,  attorney  or 
agent  when  possible.  The  term  "pat- 
entee'  is  used  in  its  ordinary-  sense  as  de- 
fined in  35  USC  100(d) .  If  service  Is  not 
possible,  materials  are  to  be  submitted  In 
duplicate  so  that  the  Office  can  attempt 
to  send  the  duphcate  copy.  The  proposal 
is  changed  by  adding  the  words  "witli 
the  Office"  after  "filed"  m  5?  1.291 'd 
and  1.292(b)  for  clarity. 

In  §  1.292,  the  requirement  that  peti- 
tioner bear  the  Offices  expenses  in  con- 
ducting the  public  use  proceeding  is  de- 
leted. Section  1.292  is  also  amended  to 
ensure  that  the  existence  of  public  use 
proceedings  is  recorded  in  the  application 
file  wrapper.  Notice  of  a  petition  for  a 
public  use  proceeding  will  be  entered  in 
the  file  in  lieu  of  the  petition  Itself  when 
the  petition  and  the  accompanying  pa- 
pers are  too  bulky  to  accompany  the  file. 
Any  public  use  papers  not  prfiysically  en- 
tered In  the  file  will  be  publicly  available 
whenever  the  application  file  wrapper  is 
available. 

Duty  of  Disclosure 

Amended  §  1.56  defines  the  duty  to  dis- 
close Inf  ormatirai  to  the  Office  and  the 
criteria  for  striking  an  application  when 
that  duty  is  violated.  The  wording  of  the 
section  is  changed  In  se\'eral  respects 
frcMn  the  proposal,  but  the  purpose  aoid 
general  scope  are  the  same  as  in  the 
proposal.  The  section  codifies  the  exist- 
ing Office  policy  on  fraud  and  Inequitable 
conduct,  which  is  believed  consistent  with 
the  prevailing  case  law  In  the  federal 
courts.  The  expanded  wording  of  the 
section  is  Intended  to  be  helpftil  to  indi- 
viduals who  are  not  export  In  the  judi- 
cially developed  doctrines  concerning 
fraud.  Ihe  section  should  have  a  stabiliz- 
ing effect  on  future  decisions  in  ttie  OfBce 
and  may  alford  guidance  to  courts  as 
well. 

A  majority  of  comments  received  fa- 
vored i  1.66  as  proposed  or  with  modi- 


fications Persons  opposed  expressed 
concern  over  the  Imprecise  definition  of 
the  duty  of  disclosure  and  the  possibil- 
ity that  the  pitHWsal  would  substanLiall.v 
Increase  the  burden  on  patent  applicants. 
Some  stated  that  there  would  be  in- 
creased litigation  as  a  result  of  the  pro- 
posal. Several  suggestions  were  received 
on  better  ways  to  define  the  individual.? 
who  should  disclose  Information  and  the 
kinds  of  information  that  should  be  di.— 
closed. 

The  first  sentence  of  ?1.56ia>  is 
changed  from  the  proposal  by  adding  the 
word  "substantiveiy."  so  that  individu- 
als having  a  duty  of  disclosure  are  lim- 
ited to  those  who  are  "substantively  in- 
volved in  the  preparation  or  prosecution 
of  the  application."  This  change  is  in- 
tended to  make  clear  that  the  duty  does 
not  extend  to  tj-plsts,  clerks,  and  similar 
personnel  who  assist  with  an  applica- 
tion. This  phrase,  when  taken  uith  the 
last  sentence  of  {  1.56(a).  Is  beUered  to 
provide  an  adequate  indication  of  the 
individuals  who  are  covered  by  the  duty 
of  disclosure.  The  word  "with"  is  insert- 
ed in  the  first  sentence  of  i  1.56(a)  be- 
fore "the  assignee"  and  befwe  "anyone 
to  whom  there  Is  an  obligation  to  as- 
sign" to  make  clearer  that  the  duty  ap- 
plies only  to  individuals,  not  to  orga- 
nizations. 

Numerous  comments  concerned  the 
term  "relevance  "  that  was  used  in  the 
proposal.  In  response  to  the  comments, 
language  is  substituted  in  i  1.56  and 
related  sections  which  is  believed  to  es- 
tablish a  clearer  standard  for  determin- 
ing whether  Information  need  be  dis- 
closed to  the  Office.  "Relevant"  i.<;  re- 
placed by  "material"  because  the  latter 
term  connotes  something  more  than  a 
trivial  relationship.  It  appears  to  be  more 
commonly  used  In  court  opinions.  In  ad- 
dition, the  third  sentence  of  i  1.56,  which 
defines  materiality,  is  rewritten.  The 
soitence  now  states  that  information  is 
material  "where  there  is  a  substantial 
likelihood  that  a  reasonable  examiner 
would  consider  it  important  in  deciding 
whether  to  allow  the  application  to  is- 
sue as  a  patent."  The  sentence  para- 
plirases  the  definition  of  materiality  used 
by  the  Supreme  Court  in  its  recent  de- 
cision in  TSC  Industries  v.  Northtcay.^ 
Although  in  tliat  case  the  court  was  c(»- 
cemed  with  rules  promulgated  by  the 
Securities  and  Exchange  Commission, 
the  Court's  articulation  of  materiality  is 
beheved  consistent  with  the  prevailing 
concept  that  has  been  applied  by  lower 
courts  in  recent  patent  cases. 

The  definition  of  materiahty  m  {  1.56 
will  have  to  be  lnteriH«(ed  in  the  ccn- 
text  of  patent  law  rather  than  securities 
law.  Principles  followed  by  courts  In 
securities  cases  should  not  be  translated 
to  patent  cases  automatically.  It  is  note- 
worthy, however,  that  In  formulating 
the  deflnltton  of  materlaUty  in  TSC  In- 
dustries the  Supreme  Court  considered 
some  of  the  aame  mattw  over  which 
concern   was  expressed   hi  the  piAltc 


i 


•923  O.O.  2;  030  O.O.  1464;  038  O.O  •46 
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comments  on  proposed  5  1.56.  The  Court 
noted  that  the  standard  of  materiality 
should  not  be  so  low  that  persons  woxUd 
be  "subjected  to  liability'  for  insignifi- 
cant omissions  or  misstatements."  or  so 
low  that  the  fear  of  liability  would  cause 
management  "simply  to  bury  the  share- 
holder in  an  avalanche  of  trivial  infor- 
mation— a  result  that  is  hardly  condu- 
cive to  Informed  decision  making."  * 

Although  the  third  sentence  of  5  1.56 
fa)  refers  to  decisions  of  an  examiner, 
it  is  intended  that  the  duty  of  disclosure 
would  apply  in  the  same  manner  in  the 
less  common  instances  where  the  ofQcial 
making  a  decision  on  a  patent  applica- 
tion is  someone  other  than  an  exam- 
iner— e.g..  a  member  of  the  Board  of 
Patent  Interferences  or  the  Board  of 
Appeals.  This  is  implicit  in  the  duty  "of 
candor  and  good  faith"  toward  the  Ofifice 
that  is  speciflei  in  the  first  sentence  of 
S  1.56<a>. 

Comments  and  questions  were  received 
concerning  th"  term  "information"  used 
in  the  second  and  third  sentences  of 
i  1.56(a)  and  elsewhere.  It  means  all  of 
the  kinds  of  information  required  to  be 
disclosed  under  current  case  law.  In  addi- 
tion to  prior  art  patents  and  publications. 
it  includes  informatinn  on  prior  public 
uses,  sales,  and  the  like.  It  is  not  be- 
lieved practicable  to  define  information 
in  the  text  of  the  rule  at  this  time.  How- 
ever, the  rule  i«:  not  intended  to  require 
disclosure  of  information  favorable  to 
patentability— e.g..  evidence  of  commer- 
cial success  of  the  invention.  Neither  is 
it  meant  to  require  disclosure  of  infor- 
mation concerning  the  level  of  skill  in 
the  art  for  purposes  of  determining 
obviousness. 

Several  comments  were  received  con- 
cerning the  duty  to  disclose  information 
the  patent  applicant  regards  as  confi- 
dential, including  information  the  appli- 
cant has  received  from  another  party 
under  an  injunction  of  secrecy.  This 
problem  has  existed  prior  to  amendment 
of  9  1.56.  The  Patent  and  Trademark 
OfBce.  of  course,  keeps  information  dis- 
closed by  applicants  confidential  until  a 
patent  is  Issued.  It  has  been  suggested 
that  the  Office  should  develop  a  mecha- 
nism for  continuing  to  hold  information 
in  confidence  after  issuance  of  a  patent 
if  in  the  Judgment  of  the  examiner  the 
information  is  not  material  to  the  exam- 
ination of  the  application.  The  feasibility 
of  offering  a  rule  for  public  comment  on 
this  topic  at  a  later  date  will  be  con- 
sidered. 

New  5  1.56(b)  is  added  to  make  clear 
that  information  may  be  disclosed  to 
the  Office  through  an  attorney  or  agent 
of  record  or  through  a  pro  se  inventor. 
and  that  other  individuals  may  satisfy 
their  duty  of  disclosure  to  the  Office  by 
disclosing  information  to  such  an  attor- 
ney, sigent  or  inventor.  Information  that 
is  not  material  need  not  be  ixissed  along 
to  the  Office. 

Proposed  sections  1.56  <b)  and  (c)  have 
been  revised  and  shortened  and  appear 
at  S§  1.56  (c)  and  (d).  The  proposal  was 
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criticized  for  leaving  it  open  to  the  Office 
to  apply  a  different  standard  of  material- 
ity from  the  one  set  forth  in  §  1.56.'  Sec- 
tion 1.56(d)  as  adopted  states  that  an 
appdication  "shall"  be  stricken  when  the 
criteria  set  forth  are  met.  Thus  §  1.56(d) 
as  adopted  establishes  a  single  standard 
for  striking  applications. 

The  term  "inequitable  conduct"  is 
dropped  from  §  1.56(d)  as  covering  too 
great  a  spectrum  of  conduct  to  be  subject 
to  mandatory  striking.  Inequitable  con- 
duct that  is  equivalent  to  fraud  is  in- 
tended to  come  within  the  definition  of 
fi-aud.  The  Court  of  Customs  and  Patent 
Appeals  already  has  interpreted  "fraud" 
in  existing  §  1.56  to  encompass  conduct 
of  this  sort.'  Moreover,  §  1.56(d)  as 
adapted  calls  for  striking  an  application 
either  for  fraud  or  for  a  violation  of  the 
duty  of  disclosure. 

In  §  1.56(d)  "bad  faith"  is  substituted 
for  the  term  "deliberate"  that  was  used 
in  the  proposal.  This  change  is  to  make 
clear  that  an  intent  to  deceive  (or  gross 
negligence  equivalent  to  such  an  intent) 
must  be  shown  before  an  application  will 
be  stricken.  Bad  faith  is  not  present  if 
information  is  withheld  as  a  result  of 
an  error  In  judgment  or  inadvertence. 

Several  comments  concerned  whether 
attorneys  and  agents  could  represent 
their  clients'  interests  and  at  the  same 
time  comply  with  §  1.56.  Similar  com- 
ments were  directed  to  §§1.97  to  1.99. 
It  is  of  course  in  the  interest  of  the  client 
to  have  a  valid  patent  and  this  cannot 
be  obtained  without  disclosure  of  known 
material  facts.  It  is  not  inconsistent  for 
an  attorney  or  agent  to  fulfill  his  duty 
of  candor  and  good  faith  to  the  Office 
and  to  act  as  an  advocate  for  his  client. 
The  submission  of  information  under 
^§  156  does  not  breclude  the  submission 
of  argiunents  that  such  information  does 
not  render  the  subject  matter  of  the 
application  unpatentable. 

Ih  §  1.65  a  new  third  sentence  is  added 
to  require  the  patent  applicant  to  ac- 
knowledge the  duty  of  disclosure.  The 
language  is  changed  from  the  proposal 
to  be  consistent  with  changes  made  in 
§  1.56.  To  allow  time  for  the  Office  and 
applicants  to  revise  printed  oath  and 
declaration  forms  now  in  use,  the  man- 
datory acknowledgement  of  the  duty  of 
disclosure  in  amended  §  1.65  does  not 
become  effective  until  January  1,  1978. 
Ai>plicants  at  their  option  may  include 
the  new  language  in  oaths  and  declara- 
tions filed  prior  to  the  effective  date. 
The  Office  will  publish  a  separate  notice 
in  the  Federal  Register  adding  a  sen- 
tence acknowledging  the  duty  of  disclo- 
sure to  appropriate  forms  in  37  CFR 
Part  3,  "Forms  for  Patent  Cases." 

The  word  "statement"  is  deleted  from 
the  title  of  §  1.65  to  avoid  confusion  with 
the  prior  art  statement  of  §§  1.97  through 
1.96. 

Amended  §  1.346  emphasizes  that  there 
must  be  a  reasonable  basis  to  support 


•436  V.B.  at ,  4«  L.  Ed.  3d  at  766.  96  3. 

Ct.  At  3133,  44  n.SX.W.  at  4866. 


f  See  discussion  accompanying  proposed 
rulee  In  Federai.  Register  of  October  4.  1976, 
pa^  43731,  first  sentence. 

•  Norton  ».  CurtUs.  433  P.  2d  779.  792,  167 
UaPQ  532.  643  (CCPA  1970). 


every  allegation  of  improper  conduct 
made  by  a  registered  practitioner  in  any 
Office  proceeding.  The  language  that 
was  proposed  is  clarified  in  the  section 
as  adopted.  Although  §  1.346  is  limited 
to  papers  filed  in  Office  proceedings,  the 
amendment  to  §  1.346  is  not  intended 
to  imply  that  disciplinary  action  never 
will  be  taken  against  a  registered  prac- 
titioner under  §  1.348  for  a  groundless 
allegation  of  improper  conduct  in  a  court 
proceeding. 

Prior  Art  Statements 

New  §§  1.97,  1.98  and  1.99  deal  with 
prior  art  statements  and  provide  a  mech- 
anism by  which  patent  applicants  may 
comply  with  the  duty  of  disclosure  pro- 
vided in  §  1.56.  The  sections  have  been 
substantially  changed  from  the  proposal, 
in  response  to  comments  received. 

Unlike  the  corresponding  part  of  the 
proposal,  the  sections  as  adopted  are 
not  mandatory,  though  applicants  are 
strongly  encouraged  to  follow  the  pro- 
cedures described  in  them.  Applications 
will  be  examined  whether  or  not  a  prior 
art  statement  is  filed  and  whether  It 
complies  with  the  rules  or  is  defective. 
It  is  nevertheless  believed  that  appli- 
cants will  find  that  the  use  of  prior  art 
statements  complying  fully  with  the  re- 
quirements of  §§  1.97  through  1.99  will 
be  the  best  way  to  satisfy  the  duty  of 
disclosure.  The  Patent  and  Trademark 
Office  cannot  assure  that  prior  art  dis- 
closed in  other  ways  will  be  considered 
by  the  examiner. 

Sections  1.97  through  1.99  do  not  pre- 
scribe the  content  of  what  materials 
should  be  submitted  in  the  prior  art 
statement;  this  is  for  the  applicant  and 
the  attorney  or  agent  to  decide  in  the 
light  of  the  duty  of  disclosure  expressed 
in  §  1.56.  The  only  criterion  contained 
in  §§1.97  through  1.99  as  to  content 
of  the  art  cited  is  in  §  1.97(b).  This  sub- 
section indicates  that  the  statement  will 
be  construed  as  a  representation  that 
the  prior  art  listed  includes  what  the 
submitter  considers  to  be  the  closest  art 
of  which  he  is  aware.  The  submitter 
need  not  decide  which  particular  items 
of  prior  art  are  the  closest  or  identify 
any  items  as  such;  the  representation 
is  simply  that  he  is  not  withholding 
known  prior  art  which  he  considers 
closer  than  that  which  is  submitted.  Sec- 
tion 1.97(b)  makes  clear  that  the  prior 
art  statement  is  not  a  representation 
that  a  search  has  been  made  or  that  no 
better  art  exists 

In  §  1.97(a)  the  time  for  filing  the 
prior  art  statement  is  extended  from  the 
two  months  of  the  original  proposal  to 
three  months.  In  most  cases  prior  art 
submitted  within  three  months  will  be 
available  to  the  examiner  before  he  takes 
up  the  case  for  action,  though  it  will  be 
helpful  if  citations  are  made  as  promptly 
as  possible. 

Section  1.98  lists  the  elements  of  the 
prior  art  statement:  a  listing  of  the  art, 
a  concise  explanation  of  the  relevance 
of  each  listed  item,  and  copies  of  the  art 
or  the  pertinent  portions  thereof. 

The  prior  art  statement  resembles 
somewhat  the  "patentability  statement" 
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of  tlie  proposal  and  the  "patentability 
brief"  proposed  elsewhere.'  The  pAine  has 
been  changed  to  reflect  a  change  in  the 
requirements  of  Sli)8<a).  Unlike  the 
proposed  version  (rf  this  paragraph, 
vhich  called  for  an  exi^anation  of  why 
the  claimed  invention  is  believed  patent- 
able over  the  cited  art.  the  paragraph 
as  adopted  calls  only  for  a  concise  ex- 
planation of  the  relevance  of  each  listed 
item.  This  may  be  nothing  more  than 
idoitification  of  the  particular  figure  or 
paragraph  of  the  patent  or  pubUcation 
which  has  some  relation  to  tiie  claimed 
invention.  It  might  be  a  simple  statement 
pointing  to  similarities  between  the  item 
of  prior  art  and  the  claimed  invention.  It 
is  permissible  but  not  necessar>-  to  dis- 
cuss differences  between  the  prior  art 
and  the  claims.  It  is  thought  that  the 
explanation  of  relevance  wUl  be  essenti- 
ally as  useful  to  the  examiner  as  the 
formerly  proposed  explanation  of 
patentability,  and  should  be  significantlj- 
less  burdensome  for  the  applicant  to 
prepare. 

Section  1.98  requires  a  copy  of  each 
patent  or  pubUcation  cited,  including 
UjB.  patents,  to  accompany  the  prior  art 
stat^ent.  Several  comments  questioned 
the  need  for  burdening  the  appUcant  to 
supply  copies  of  materials  that  are  pres- 
ent in  the  Office's  files.  However,  sub- 
stantial time  and  effort  oftoi  is  needed 
to  locate  a  docxmaent  in  the  Office's  file:. 
Since  the  person  submitting  the  prior 
art  statement  generally  has  available  a 
copy  of  the  item  being  cited,  it  is  l>eUeved 
that  expense  and  effort  can  be  minimized 
by  having  that  person  supply  tlie  copy 
In  all  cases.  Consideration  has  been  gi\-en 
to  proposals  to  allow  the  applicant  to 
submit  an  order  for  cooies  of  the  patents 
along  ^Ith  his  statement  instead  of  ac- 
tually submitting  copies.  This  will  be 
further  studied,  but  to  date  no  way  ha.s 
been  foimd  to  assure  that  the  copies  will 
be  available  to  the  examiner  by  the  first 
action  unless  the  applicant  submits  them 
with  the  prior  art  statement. 

Other  changes  to  §§  1.97  thiough  1.99 
from  the  proposal  eliminate  unnecessary 
language  and  clarify  the  requirements. 

A  notice  published  in  1974  "  contained 
guiddlnes  for  the  citation  of  prior  art 
by  applicants.  Many  of  those  guidelines 
are  repeated  or  superseded  by  §§  1.97 
through  1.99.  In  wxler  to  allow  appli- 
cants, attorneys  and  agents  time  to  ad- 
Just  their  procedures  to  comply  with  the 
requirements  for  prior  art  statements, 
the  effective  date  of  §5  1.97  tlirough  1.99 
will  be  July  1,  1977.  Until  these  new  sec- 
tions becMne  effective,  applicants  should 
continue  to  follow  the  1974  guidelines. 
IssuaiK^  of  a  revised  notice,  to  take  effect 
July  1,  1977,  is  under  study. 

A  survey  conducted  by  the  Office  in 
1976  concludes  that  many  applicants 
have  not  been  citing  prior  art  to  the 
Office.^'  It  Is  hoped  that  with  the  duty 


•E.g.,  PisEXAL  Rbgistes  of  September  9. 
1968.  34  FR  14176,  866  O.O.  1402;  S.  2255, 
04th  Congress,  i  131(b). 

» Notice  Qt  August  13,  1974,  936  O.O.  2. 

"■  BNA'8  Patent,  Trademark:  and  CopjrXgbt 
Joxiraal,  No.  301,  October  28,  1976.  page  D-1. 


of  disclosure  exprco-sly  set  forth  in  5  1.56. 
applicants  will  perceive  that  it  Ls  to  their 
advantage  to  use  the  procedures  of 
5§  1.97  through  1.99. 

Sectim  1.51  is  amended  by  designating 
the  existing  rule  as  §  1.51  <  a  and  adding 
new  §  1.51<b)  which  contain^  a  reference 
to  5?  1.97  through  li>9. 

Foreign  Lancvage  Oaths 

Amended  S  1^2  and  new  ;  1.69  are 
adopted  as  proposed. 

Section  1.69  requires  tliai  oat2is  and 
declarations  be  in  a  language  which  is 
understood  by  the  individual  making  the 
oath  or  declaration,  i.e..  a  language  which 
the  individual  comprehends.  If  the  In- 
dividual comprehends  the  English  lan- 
guage, he  must  use  it.  If  the  individual 
cannat  comprehend  the  English  lan- 
guage, any  oath  or  declaration  must  be 
in  a  language  which  the  individual  can 
comprehend.  If  an  individual  uses  a  lan- 
guage other  than  English  for  an  oath  or 
declaration,  the  oath  or  declaration  must 
include  a  statement  that  the  individual 
understands  the  content  of  any  docu- 
ments to  which  the  oath  or  declaration 
i-elates.  If  the  documents  are  in  a  lan- 
guage the  Individual  cannot  comprehend, 
the  documents  may  be  explained  to  him 
vso  that  he  is  able  to  understand  them. 

The  Office  will  provide  approved  trans- 
lations for  as  maixv  of  the  oath  or  decla- 
ration forms  which  appear  in  Part  3  of 
Title  37  of  the  Code  of  Federal  Regula- 
tions as  practicable,  and  in  as  many  lan- 
guages as  practicable,  probably  using  a 
side-by-side  EInglisli  foreign  language 
format.  The  availability  of  the  foreign 
language  forms  will  be  announced  in  the 
Official  Giazette  at  a  later  date. 

The  change  in  S  1.52,  providing  for  an 
exception  to  the  requirement  that  oaths 
and  declarations  be  in  the  English  lan- 
guage, is  necessitated  by  the  adopticm  of 
?  1.69. 

Although  veiT  few  persons  opposed 
§iS  1.52  and  1.69,  several  suggested  that 
the  philosophy  behind  the  change  be  ex- 
tended to  the  specification,  requiring  the 
specification  to  be  in  a  language  which 
the  applicant  understands,  accompanied 
by  an  English  translaticm.  This  sugges- 
ticm  was  not  considered  feasible  because 
(^  the  obvious  burdens  on  the  applicant 
and  the  danger  to  the  applicant  and  the 
public  if  the  translation  is  not  literally 
correct.  Also,  if  a  large  number  of  appli- 
cations wore  filed  in  a  foreign  language, 
there  would  be  significant  administrative 
burdens  on  the  Office.  Attention  is  di- 
rected to  the  Manual  of  Patent  Examin- 
ing Procedure.  §  608.1,  which  permits 
ncHi-English  langiiage  applications  to  be 
filed  In  certain  limited  circumstances. 

Other  suggested  modifications  of  the 
proposed  rule  included :  *  1 1  using  an 
English  language  oath  or  declaration 
with  one  additional  clause  in  a  language 
understood  by  the  person  making  the 
oath  or  declaration,  the  clause  stating 
that  the  person  und^-stands  all  the  doc- 
uments to  which  the  oath  or  declaration 
relates;  and  (2)  extending  the  two 
month  grace  period  for  filing  an  English 
translatlMi  of  an  oath  or  declaration 
filed  under  §  1.65. 


After  due  consideration,  suggestion  *  1 ' 
was  believed  not  to  accomplish  the  ob- 
jectives of  the  rule  as  well  its  the  adopted 
rule.  Suggestion  (2)  would  cause  unsatis- 
factory delays  in  the  Initial  processing  of 
applications. 

Decisions  and  Fiiss  Made  Px.'blic 

Section  1.14'di  makes  more  explicit 
the  conditions  under  which  significant 
decisions  of  the  Patent  and  Trademark 
Office  will  be  made  available  to  the  pub- 
he,  and  Includes  reference  to  decisions 
of  the  Board  of  Patent  Interferences,  m 
addition  to  decisions  of  the  Board  of  Ap- 
peals and  the  Commissioner. 

A  large  majority  of  the  comment--^  re- 
ceived were  favorable.  Several  commen- 
tators felt  that  more  decisions  would  be 
made  available  as  a  result  of  the  pro- 
posed section  and  that  it  would  assist  in 
publicizing  aspects  of  Office  procedure 
which  may  not  have  been  available  pre- 
viously-. 

Some  negative  comments  were  iMtsed 
on  the  view  that  the  Freedom  of  Infor- 
mation Act "  required  all  decisions  of  the 
Office  to  be  made  publicly  available.  A 
greater  number  of  those  opposing  the 
proposed  section,  however,  felt  that  ap- 
plicants should  have  an  absolute  right  to 
have  their  applications  maintained  in 
confidence  and  that  no  Information 
should  be  made  public  without  specific 
authorization  from  them.  One  commen- 
tator felt  that  rulemaking  on  this  sub- 
ject should  be  deferred  imtil  currently 
pending  litigation"  under  the  Freedom 
of  Information  Act  was  finally  resolved. 

TTie  section  as  adopted  is  applicable  to 
decisions  deemed  by  the  Commissioner 
to  in%'olve  an  interpretation  of  patent 
laws  or  regulations  that  would  be  of  .Mg- 
nificant  precedent  value,  where  such  de- 
cisions are  contained  In  either  pending 
or  abandoned  applications  or  in  inter- 
ference files  not  otherwise  open  to  the 
public.  It  is  applicable  whether  or  not 
the  decision  is  a  final  decision  of  the 
Patent  and  Trademark  Office. 

ITie  parenthetical  phrase  in  the  first 
sentence  of  the  proposed  section,  which 
cited  other  provisions  of  the  rules  under 
which  decisions  are  open  to  public  in- 
spection, is  deleted  as  unnecessary  and 
possibly  confusing.  Also,  In  view  of 
several  comments  received,  the  period  of 
time  during  which  an  applicant  or  party 
in  Interest  may  object  to  having  a  de- 
cision made  public  is  extended  from  one 
month  to  two  months.  At  least  twenty 
daj-s  is  given  to  request  reconsideration 
and  seek  court  review  before  a  decision 
is  made  pubUc  over  an  objection. 

Section  1.14<d»  is  considered  to  place  a 
duty  on  the  Patent  and  Trademark  Office 
to  identify  significant  decisions  and  to 
take  the  steps  necessary  to  inform  the 
public  of  such  decisions,  by  pubUcation 
of  such  decisions.  In  whole  or  in  part.  It 
is  anticipated,  however,  that  no  more 
tlian  a  few  doeen  decisions  per  year  will 
be  deemed  of  sufficient  importance  to 
warrant  publication  under  the  authority 
of  this  section. 


»  5  use  552. 

"  /rotu  V.  Oottschalk,  SUp  Opinion  No 
1365 'DC  Cir    October  21.  1976) 
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Amended  $  1.14(b)  allows  public  in- 
spection of  abandoned  applications  re- 
ferred to  in  defensive  publications.  The 
comments  received  on  the  proposed 
amendment  on  this  topic  in  1974  ex- 
pressed no  opposition  and  the  proposal  is 
adopted  without  change. 

The  amendment  is  intended  to  en- 
courage use  of  the  defensive  publication 
program  provided  under  §  1.139.  The  ob- 
jective of  that  program  is  to  make  avail- 
able to  the  public  the  technical  dis- 
closure of  appUcations  in  which  the 
owner  prefers  to  publish  an  attract  in 
lieu  of  obtaining  an  examination.  Exist- 
ing §1 1.11(b)  and  1.139  open  the  com- 
plete defensive  publication  application 
to  inspecUon  by  the  general  public  upon 
publication  of  the  abstract.  With  the 
amendment,  an  abandoned  application 
referred  to  in  a  defensive  pubUcation  ap- 
plication will  likewise  be  open  to  public 
toapectlon.  avoiding  any  need  to  repeat 
Its  contents  in  the  defer^sive  Publication 
appUcaUon.  Thus,  public  avaUabillty  of 
the  applications  involved  should  be  of 
benefit  both  to  the  applicant  and  the 
public. 

A  suggestion  was  made  that  the  section 
be  extended  sUll  further  Ux  include  aban- 
doned applications  referred  to  in  foreign 
patents.  This  suggestion,  however,  goes 
too  far  beyond  the  proposal  that  was 
published  and  has  too  uncertain  an  im- 
pact to  be  adopted  at  this  time. 

Amended  5  l.lKa)  provides  earlier 
access  to  the  file  of  an  Interference  which 
involved  a  patent  or  an  application  on 
which  a  patent  has  issued.  AU  comments 
that  were  submitted  on  the  1974  proposal 
on  this  topic  were  favorable  and  two 
commentators  felt  the  proposal  should  be 
extended  further.  The  proposal  is  being 
adopted  without  change. 

Under  present  practice,  access  to  the 
file  of  an  interference  is  not  permitted 
until  judicial  review  of  the  decision  of 
(be  Board  of  Patent  Interferences  has 
been  exhausted,  llie  amended  section 
allows  access  to  the  file  after  final  deci- 
sion of  the  Board  of  Patent  Interfer- 
ences if  that  decision  is  an  award  of 
priority  as  to  aU  parties.  It  is  believed 
that  such  earlier  access  will  be  of  ben^t 
to  members  of  the  public  by  making 
available  Information  relevant  to  the  Is- 
suance of  the  patent  whether  or  not  the 
interference  decision  is  still  being  ad- 
judicated. ' 
Patent  Appeals 

Section  1.194  clarifies  the  circum- 
stances in  which  oral  hearings  should 
be  requested,  provides  for  oral  argu- 
ments by  or  on  behalf  of  examiners  in 
certain  appeals,  and  reduces  the  time 
permitted  for  oral  arguments. 

comments  relating  to  this  section 
were  favorable  by  a  very  substantial 
majority,  although  there  were  several 
reservations  to  the  effect  that  i  1.194(a) 
tended  to  discourage  or  downgrade  oral 
argiiments.  Participation  by  examiners 
was  considered  to  be  desirable  not  only 
from  the  standpoint  of  improving  the 
onrerall  presentation  of  the  argitment. 
particularly  In  complex  cases,  but  also 
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for  the  educational  and  experience  ben- 
efits to  the  examiners  themselves. 

The  only  opposition  to  the  section  was 
based  on  the  feeling  that  oral  hearings 
w(mld  be  discouraged.  The  rule  Is  in- 
tended to  discourage  oral  hearings  only 
to  the  same  extent  as  the  Office's  1975 
Official  Gazette  notice  on  the  subject." 
Section  1.194(a)  indicates  that  oral 
hearings  should  not  be  requested  as  a 
matter  of  course  in  every  appeal,  but 
only  in  those  circumstances  where  the 
appellant  feels  that  such  a  hearing  will 
be  of  material  assistance  to  the  proper 
presentation  of  the  appeal.  The  section 
expressly  provides  that  equal  considera- 
tion will  be  accorded  in  deciding  aU  ap- 
peals, whether  or  not  an  oral  hearing  is 
hdd. 

In  appeals  where  the  appellant  has  re- 
quested an  oral  hearing.  8  1.194(b)  pro- 
vides for  oral  argument  by,  or  on  behalf 
of,  the  primary  examiner,  if  such  argu- 
ment is  considered  to  be  helpful  by 
either  the  primary  examiner  or  the 
Board.  This  provision  incorporates  the 
present  practice  of  F>ermitting  examiners 
to  present  an  oral  argument  before  the 
Board."*  It  gives  the  Board  additional 
discretionary  authority  to  request  pres- 
entation of  an  oral  argument  by,  or  on 
behalf  of  the  examiner  to  ensure  that 
aU  issues  are  fully  and  accurately  pre- 
sented. 

Section  1.194(c)  provides,  as  does  ex- 
isting 5  1.194,  that  appeals  will  be  as- 
signed for  consideration  and  decision 
without  an  oral  hearing  where  none  has 
been  requested  by  the  appellant.  Where 
an  oral  hearing  has  been  requested,  a 
day  of  hearing  will  be  set.  and  both  ap- 
pellant and  the  primary  examiner  will 
be  notified.  A  provision  for  notice  to  the 
examiner  is  added  to  the  proposed  ver- 
sion. Additionally,  §  1.194(c)  reflects  the 
present  practice  of  limiting  oral  argu- 
ment on  behalf  of  the  appellant  to 
twenty  minutes."  The  time  permitted  for 
aisimient  by  the  examiner  has  been 
^wrtened  from  twenty  minutes,  as  pro- 
posed, to  fifteen  minutes.  The  examiner, 
unlike  tile  appellant,  will  not  ordinarily 
need  time  to  present  the  facts  of  the 
case  or  for  rebuttal. 

In  any  appeal  where  oral  argument  is 
to  be  presented  by.  or  on  behalf  of,  the 
primary  examiner,  the  appellant  wUl  be 
given  due  notice  of  that  fact. 

Proposed  8  1.196(b)  would  have  au- 
thorized the  Board  of  Appeals  to  reject 
allowed  claims,  in  cases  before  it,  when- 
ever the  Board  had  knowledge  of 
gnounds  for  so  doing. 

WhUe  a  majority  of  those  commenting 
on  this  section  favored  in  principle  the 
concept  of  allowing  the  Board  to  have 
tills  right,  significalit  concern  was  voiced 
that  there  was  no  statutory  authority 
for  the  Board  to  actually  reject  allowed 
claims.  Further,  the  questi<xi  of  proper 
authority  for  judicial  review  of  such  ac- 
tion by  the  Board  was  a  matter  of  can't 
cem.  Other  reasons  advanced  in  opposi-* 

•■*Bee  notice  of  March  20,  1975.  933  O.O. 
1010. 

•»  MPEP,  i  1209. 

"See  notice  of  March  20,  1975.  933  O  O. 
1010. 
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tion  to  the  section  were  that  applicants 
would  be  inhibited  from  appesJing  by 
the  risk  of  having  allowed  claims  re- 
jected and  that  the  proposal  would  cre- 
ate a  higher  presumption  of  validity  in 
cases  reviewed  by  the  Board.  A  signifi- 
cant number  commented  that  it  would 
be  more  appropriate  for  the  Board  to  re- 
mand the  case  to  the  primary  examiner 
for  consideration  of  the  grounds  raised 
by  the  Board.  This  would  afford  the  ap- 
plicant an  opportunity  to  demonstrate 
the  patentability  of  the  claims  and  would 
remove  any  question  as  to  statutory 
authority. 

In  view  of  the  comments  received,  ex- 
isting §  1.196(b)  will  not  be  modified,  but 
a  new  §  1.196(d)  Is  added  providing  ex- 
press authority  for  the  Board  ot  Appeals 
to  include,  in  its  decision,  a  statement  of 
any  grounds  for  rejecting  any  allowed 
claim  that  it  believes  should  be  con- 
sidered by  the  primary  examiner.  Section 
1.196(d)  provides  that  the  Board  may 
remand  the  case  to  the  examiner  for 
such  consideration,  and  that  the  appli- 
cant shall  have  an  opportimity  to  re- 
spond to  the  grounds  set  forth  by  the 
Board  prior  to  consideration  by  the  ex- 
aminer. If  the  previously  allowed  claims 
are  rejected  by  the  examiner,  the  rejec- 
tion may  be  appealed  to  the  Board. 

The  new  section  further  provides  that 
a  decision  of  the  Board  whk:h  Includes  a 
remand  will  not  be  considered  as  a  final 
decision  in  the  case,  but  that  the  Board, 
following  conclusion  of  the  proceedings 
before  the  primary  examiner,  will  either 
adopt  its  earlier  decision  as  final  or  will 
render  a  new  decision  based  on  all  ap- 
pealed claims,  as  it  considers  appro- 
priate. In  either  case,  finad  action  by  the 
Board  wiU  give  rise  to  the  existing  alter- 
natives available  to  an  appellant  follow- 
ing a  decision  by  the  Board. 

In  situations  where  the  primary  ex- 
aminer concludes  after  consideration  of 
all  the  evidence  and  argument  that  the 
remanded  claims  should  be  allowed,  the 
new  rule  dealing  with  reasons  for  allow- 
ance (!  1.109)  provides  an  appropriate 
mechanism  for  him  to  explain,  on  the 
record,  his  reasoning  for  coming  to  this 
conclusion,  notwithstanding  the  grounds 
set  forth  by  the  Board  in  its  statement. 
Promulgation  of  new  §  1.196(d)  does 
not  affect  the  Board's  existing  authority 
to  remand  a  case  to  the  primary  ex- 
aminer without  rendering  a  decision  in 
appropriate  circumstances.  Section 
1.196(d)  is  not  Intended  as  an  instruc- 
tion to  the  Board  to  reexamine  every 
allowed  claim  in  every  appealed  applica- 
tion. It  is,  rather,  intended  to  give  the 
Board  express  authority  to  act  when  it 
becomes  apparent,  during  the  considera- 
tion of  rejected  claims,  that  one  or  more 
allowed  claims  may  be  subject  to  rejec- 
tion on  either  the  same  or  on  different 
grounds  from  those  applied  against  the 
rejected  claims. 

Reasons  for  Allowance 

New  §  1.109  is  intended  to  emphasize 
and  formalize  the  examiner's  authority 
to  state  his  reasoning  for  allowing  a 
claim  or  claims.  The  authority  is  discre- 
tionary with  the  examiner  and  is  only  to 
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be  used  when  the  record  does  not  other- 
wise reveal  the  reas<»is  for  allowance. 

A  majority  of  the  comments  received 
favored  the  rule  as  pr<HX)sed  because  it 
would  tend  to  provide  courts  and  others 
who  were  reviewing  the  ptatent  with  a 
clearer  record.  Hiose  who  opposed  the 
rule  most  often  gave  the  reason  that  the 
examiner  might  fall  to  state  all  the  rea- 
sons or  the  strongest  reasons  why  a  claim 
was  allowed,  which  could  place  unneces- 
sary limitations  on  the  claims  or  create 
an  estoppel  in  subsequent  litigation  or 
licensing. 

To  help  Insure  that  the  examiner's 
statement  of  his  reasoning  in  allowing  a 
claim  will  not  imnecessarily  limit  the 
claims  or  create  an  estoppel,  a  final  sen- 
tence is  added  to  the  pnHX)6al  which 
states  that  failure  of  the  aiH>licant  to 
comment  upon  or  rebut  the  examiner's 
reasoning  "shall  not  give  rise  to  any 
implication  that  the  applicant  agrees 
with  or  acquiesces  in  the  reasoning  of 
the  examiner." 

Several  commenters  suggested  that 
stricter  enforcement  of  S8  1-111  and  1.133 
would  eliminate  the  need  for  a  new  rule 
coaceming  reasons  for  allowance.  Situa- 
tions exist,  however,  where  a  stotement 
of  reasons  for  allowance  could  be  help- 
ful, for  example  when  an  examiner  with- 
draws a  rejection  for  reasons  not  sug- 
gested by  the  applicant;  when  an  appli- 
cant submits  several  arguments  for 
allowing  a  claim  and  the  examiner  finds 
not  all  of  them  persuasive;  when  an 
examiner  allows  a  claim  on  the  first 
Office  action  after  citing  very  close  prior 
art;  and  when  the  examiner  allows  a 
claim  after  remand  from  the  Board  of 
Appeals  (see  new  8  1.196(d) ) . 

The  first  sentence  of  the  proposed  rule 
Is  changed  to  define  more  precisely  the 
circumstances  In  which  an  examiner's 
statement  is  appropriate,  as  well  as  to 
define  more  precisely  the  content  of  the 
statement  The  statement  will  include 
the  examin^'s  "reasmitng.'  Ilie  exam- 
iner may  state  his  reasoning  whenever 
he  "believes  that  the  record  of  the  prose- 
cutlcm  as  a  whole  does  not  make  clear 
his  reasons  for  allowing  a  claim  or 
claims." 

Several  persons  commented  that  the 
rule  should  provide  a  procedure  for 
appeal  from  the  examiner's  statement  of 
his  reasoning.  "Hie  rule  does  permit  ap- 
plicants to  comment  upon  the  exam- 
iner's reasoning.  If  the  applicant  does 
not  wish  to  comment,  he  may  reserve  for 
a  later  proceeding,  without  prejudice, 
any  rebuttal. 

Text  or  Rules  Adopted 

After  consideration  of  the  comments 
received  and  piirsuant  to  the  authority 
contained  in  8  6  of  Title  35  of  the  United 
States  Cfode.  Part  1  of  "nUe  37  of  the 
Code  of  Fedend  Rec^ulations  is  amended 
as  set  forth  below. 

1.  Section  1.11  is  revised  to  read  as 
follows: 

§  1.11      Files  open  to  the  publie. 

(a)  After  a  patent  has  been  Issued, 
the  specification,  drawings,  and  all  pa- 
pers relating  to  the  case  in  the  file  of 


the  patent  are  open  to  inspection  by  the 
general  public,  and  copies  may  be  ob- 
tained upon  paying  the  fee  therefor.  Af- 
ter an  award  of  priority  by  the  Board 
of  Patent  Interferences  as  to  all  parties, 
the  file  of  any  interference  which  in- 
volved a  patent,  or  an  application  on 
which  a  patent  has  issued.  Is  similarly 
ojpea  to  public  inspection  and  procure- 
ment of  copies.  See  8  2.27  for  trademark 
files. 

(b)  All  reissue  applications  and  all  ap- 
plications in  which  the  Office  has  ac- 
cepted a  request  filed  under  §  1.139,  and 
related  papers  in  the  application  file,  are 
open  to  Inspection  by  the  general  public, 
and  copies  may  be  obtained  upon  paying 
the  fee  therefor.  The  filing  of  reissue 
applications  will  be  armounced  in  the 
Official  Gazette.  The  announcement  shall 
include  at  least  the  filing  date,  reissue 
application  and  original  patent  numbers, 
title,  class  and  subclass,  name  of  the  in- 
ventor, name  oi  the  ownv  of  record, 
name  of  the  attorney  or  agent  of  record, 
and  examining  group  to  which  the  reissue 
application  is  assigned. 

2.  In  8  1.14  paragraphs  <b)  and  'd) 
are  revised  to  read  as  follows : 

§  1.14      Patent  applieatiun*  prt-servcd  in 
secrecy. 

*  •  •  •  • 

ib)  Except  as  provided  in  8  1.11(b) 
abandoned  applications  are  likewise  not 
(H>en  to  public  inspection,  except  that  if 
an  application  reterred  to  in  a  n.S.  pat- 
ent, or  in  an  appUcation  which  is  open 
to  inspection  pausuant  to  8  1.139,  is  aban- 
doned and  is  available,  it  may  be  in- 
spected or  copies  obtained  by  any  po'son 
on  written  request,  without  notice  to  the 
applicant.  Abandoned  implications  may 
be  destroyed  after  20  yetirs  from  their 
filing  date,  except  those  to  which  par- 
ticular attention  has  been  called  and 
which  have  beoi  mailed  for  preserva- 
tion. Abandoned  applications  will  not  be 
returned. 

•  *  •  •  • 

(d)  Any  decision  of  the  Board  of  Ap- 
peals (»■  the  Board  <d  Patent  Interfer- 
ences, or  any  decision  of  the  Commis- 
sioner on  petiticm,  not  otherwise  <^pen  to 
public  lni^)ectlon  shall  be  puUlshed  or 
made  available  for  pniblic  inspection  If: 
(1)  The  Commission^'  believes  the  deci- 
sion involves  an  lnteri»«tatlon  of  patent 
laws  or  regulations  that  would  be  of  im- 
portant precedent  value;  and  (2)  the 
applicant,  or  any  pcuiy  involved  in  the 
interference,  does  not,  within  two  months 
after  being  notified  of  the  intention  to 
make  the  decision  public,  object  in  writ- 
ing on  the  groimd  that  the  decision  dis- 
closes a  trade  secret  or  other  confidential 
information.  If  a  decision  discloses  such 
information,  the  applicant  or  party  shall 
Identify  the  dtietions  in  the  text  of  the 
decision  considered  necessary  to  protect 
the  iniormatlon.  If  it  is  considered  the 
«itire  decision  must  be  withheld  from 
the  public  to  pM-otect  such  Information, 
the  applicant  <«*  iwrty  must  explain  why. 
Applicants  or  piarties  win  be  glvm  time, 
not  less  than  twenty  days,  to  request 
rec<»sideratlon  and  seek  court  review  be- 
ion  any  ix>rtion5  ot  decisi<xis  are  made 


public  over  their  objection.  See  8  2.27  tot 
trademark  apfdications. 

3.  Section  1.51  is  revised  to  read  as 
f  oUows : 

§  1.51      General    requisite*   of   an   appli- 
raliun. 

<a)  Applications  for  p>atents  must  be 
made  to  the  Commissioner  of  Patents 
and  Trademarks.  A  complete  application 
comprises : 

•DA  specification.  Including  a  claim 
or  claims,  see  1 8  1.71  to  1.77. 

<2>  An  oath  or  declaration,  see  8?  1  65 
and  1.68. 

<3)  Drawings,  when  necessarv,  see 
5?  1.81  to  1.88.  " 

'4)  -me  prescribed  filing  fee.  (See  35 
use  section  41  for  filing  fees.) 

(b)  Applicants  are  encouraged  to  file 
a  prior  art  statement  at  the  time  of  filing 
the  application  or  within  three  months 
thereafter.  See  88  1.97  through  1.99. 

4.  In  8  1.52  paragraph  (a)  is  revised 
to  read  as  follows: 

§  1.52      language,    paper,    writing,    mar- 
gins. 

•  a)  The  specification  and  oath  or  dec- 
laration must  be  in  the  Enghsh  language 
except  as  provided  In  {  1.69.  All  ps4>ers 
which  are  to  become  a  part  of  the  per- 
manent records  of  the  Patent  and  Trade- 
mark Office  must  be  legibly  written  or 
pnnted  In  jiermanent  Ink  or  its  equiva- 
lent in  quality.  AD  of  the  appHoatKm 
papers  must  be  presented  in  a  term 
having  sufficient  clarity  and  contmst  be- 
tween the  paper  and  the  writing  or  print- 
ing thereon  to  permit  the  production  of 
readily  legible  copies  tn  any  number  by 
use  of  photographic,  electrostatic,  photo- 
offset,  and  mlcrtrfUmlng  jMXMesses  If  the 
papers  are  not  of  the  reqi^tavd  quaUty 
substitute  typewritten  or  printed  pwipers 
of  suitable  quality  may  be  required. 

• 

5.  Section  1.56  is  revised  to  read  as 
follows : 

g  1.56      Duly   of   disclosure;    atriking    of 
application*. 

<a)  A  duty  of  candor  and  good  faith 
toward  the  Patent  and  Trademark  Office 
rests  on  the  inventor,  on  each  attorney 
or  agent  who  prepares  or  prosecutes  the 
application  and  on  every  other  Individual 
who  is  substantively  inv(dved  in  the  prep- 
aration or  prosecution  of  the  appUcation 
and  who  is  associated  with  the  inventor, 
with  the  assignee  or  with  anyone  to 
whom  there  is  an  obligation  to  assign 
the  application.  All  such  Individuals  have 
a  duty  to  disclose  to  the  Office  informa- 
tion they  are  aware  of  which  is  material 
to  the  examination  of  the  application. 
Such  information  is  material  where  there 
is  a  substantial  likelihood  that  a  reason- 
able examiner  would  consider  it  impor- 
tant in  deciding  whether  to  allow  the 
application  to  issue  as  a  patent.  The  duty 
is  commensurate  with  the  degree  of  in- 
volvement in  the  prepiaration  or  prosecu- 
tion of  the  application. 

(b>  Disclosures  pursuant  to  this  sec- 
tion may  be  made  to  the  Office  through 
an  attorney  or  agent  having  responsi- 
bility for  the  preparatim  or  pvosecutlon 
of  the  applicaticm  or  through  an  in- 
ventor who  is  acting  In  his  own  behalf. 
Disclosure  to  such  an  att<»7iey,  agent  or 
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Inventor  shall  satisfy  the  duty,  with  re- 
spect to  the  InformatiOTi  disclosed,  of 
any  other  Individual.  Such  an  attorney, 
agent  or  Inventor  has  no  duty  to  trans- 
mit Information  which  is  not  material  to 
the  examination  of  the  application. 

(c)  Any  application  may  be  striclcen 
from  the  files  if:  (1)  Signed  or  sworn 
to  in  blanlc.  or  without  actual  inspection 
by  the  applicant;  or 

(2)  Altered  or  partly  filled  in  after 
being  signed  or  sworn  to. , 

(d)  An  application  shall  be  striclcen 
from  the  files  if  it  is  established  by  clear 
and  convincing  evidence  that  any  fraud 
was  practiced  or  attempted  on  the  Office 
in  connection  with  it  or  that  there  was 
any  violation  of  the  duty  of  disclosure 
through  bad  faith  or  gross  negligence. 

6.  In  the  heading  preceding  !  1.65 
"STATEMENT;"  is  deleted. 

7.  In  5  1.65  the  heading  and  para- 
graph (a)  are  revised  to  read  as  follows: 

§  1.6S      Oath  or  declaration. 

(a)  (1)  The  applicant,  if  the  inventor, 
must  state  that  he  verily  believes  himself 
to  be  the  original  and  first  inventor  or 
discoverer  of  the  process,  machine,  man- 
ufacture, cotnr>o6ition  of  matter,  or  Im- 
provement thereof,  for  which  he  soUclts 
a  patent;  that  he  does  not  luiow  said 
does  not  believe  that  the  same  was  ever 
tiiown  or  used  in  the  United  States  be- 
fore his  Invention  or  discovery  thereof, 
and  shall  state  of  what  country  he  Is  a 
citizen  and  where  he  resides  and  whether 
he  Is  a  sole  or  joint  Inventor  of  the  In- 
vention claimed  in  his  application.  In 
every  oii^rinal  application  the  applicant 
must  distinctly  state  that  to  the  best  of 
his  knowledge  and  ttellef  the  Invention 
has  not  been  In  public  use  or  on  sale  ta 
the  United  States  more  than  one  year 
prior  to  his  application  or  patented  or 
described  in  any  printed  publication  In 
any  country  before  his  invention  rar  more 
than  one  year  prior  to  his  application,  or 
patented  or  made  the  subject  of  an  in- 
ventor's certificate  in  any  foreign  coun- 
ty prior  to  the  date  of  his  application 
oa  an  application  filed  by  himself  or  his 
legal   representatives   or   assigns   more 
than  twelve  months  j«\ot  to  his  appll- 
catlOQ  in  this  country.  He  must  acknowl- 
edge a  duty  to  disclose  information  he  is 
awaxe  of  which  is  material  to  the  exami- 
Datlon  of  the  application.  He  shall  state 
whether  or  not  any  application  for  patent 
or  inventor's  certificate  on  the  same  in- 
vention has  been  filed  in  any  foreign 
country,  either  by  himself,  or  his  legal 
reiwcsaitatives  or  assigns.  If  any  such 
application  has  been  filed,  the  applicant 
shall  name  the  country  in  which  the 
earliest  such  application  was  filed,  and 
shall  give  the  day,  month,  suid  year  of  its 
filing;  he  shall  also  identify  by  country 
and  by  day,  month,  and  year  of  filing, 
every  such  foreign  application  filed  more 
than  twelve  months  before  the  filing  of 
the  api^icatlon  in  this  country. 

(2)  This  statement  (i)  must  be  sub- 
scribed to  by  the  an>licant,  and  (ii)  must 
cAtber  (a)  be  sworn  to  (or  afflnned)  as 
provided  In  S  1.68,  or  (&)  Include  the 
I>ers(HiaI  declaration  of  the  applicant  as 
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prescribed  in  §  1.68.  See  I  1.153  for  de- 
sign cases  and  §  1.162  for  plant  cases. 
•  •  •  •  » 

8.  Section  1.69  is  added  to  read  as 
follows : 

§  1.69      Foreign  language  oat^1^  and  dec- 
larations. 

(a)  Whenever  an  Individual  making  an 
oath  or  declaration  cannot  understand 
English,  the  oath  or  declaration  must  be 
in  a  language  that  such  individual  can 
understand^  and  shall  state  that  such  In- 
dividual understands  the  content  of  any 
documents  to  which  the  oath  or  declara- 
tion relates. 

(b)  Unless  the  text  of  any  oath  or 
declaration  In  a  language  other  than 
English  is  a  form  provided  or  approved 
by  the  Patent  and  Trademark  Office,  it 
must  be  accompanied  by  a  verified  Eng- 
lish translation,  except  that  in  the  case 
of  an  oath  or  declaration  filed  imder 
S  1.65,  the  translati(»i  may  be  filed  in  the 
Office  no  later  than  two  months  after  the 
filing  date. 

9.  The  heading  "PRIOR  ART  STATE- 
MENT" is  added  following  §  1.95  and 
preceding  §  1.97. 

10.  Section  1.97  is  added  to  read  as 
follows : 

§  1.97      Filing  of  prior  art  statement. 

(a)  As  a  means  of  complying  with 
the  duty  of  disclosure  set  forth  in  S  1.56, 
applicants  are  encouraged  to  file  a  prior 
art  statement  at  the  time  of  filing  the 
application  or  within  three  months 
theneafter.  The  statement  may  either  be 
separate  from  the  specification  or  may 
be  Incorporated  therein. 

(b)  "The  statement  shall  serve  as  a 
representation  that  the  prior  art  listed 
therein  Includes,  in  the  opinion  of  the 
person  filing  it,  the  closest  prior  art 
of  which  that  person  is  aware;  the  state- 
ment shall  not  be  construed  as  a  repre- 
sen^tlon  that  a  search  has  been  made 
or  that  no  better  art  exists. 

11..  Section  1.98  is  added  to  read  as 
follows: 

§  1.98      Content  of  prior  art  statement. 

(a)  Any  statement  filed  under  i  1.97 
or  i  1.99  shall  Include:  (1)  A  listing  of 
patents,  publications  or  other  informa- 
tion and  (2)  a  concise  explanation  of  the 
relevance  of  each  listed  item.  The  state- 
ment shall  be  accompcmled  by  a  copy 
of  each  listed  patent  or  publication  or 
other  item  of  information  in  written 
form  or  of  at  least  the  portions  thereof 
considered  by  the  person  filing  the  state- 
meiiit  to  be  pertinent. 

(b)  When  two  or  more  patents  or 
publications  considered  material  are 
substantially  identical,  a  copy  of  a  rep- 
resentative one  may  be  included  in  the 
statement  and  others  merely  listed.  A 
traaslation  of  the  pertinent  portions  erf 
foreign  language  patents  or  publications 
ocoisldered  material  should  be  transmit- 
ted if  an  existing  translation  is  readily 
available  to  the  applicant. 

IS.  Section  1.99  la  added  to  read  as 
follows: 


§  1.99     Updating  of  prior  art  statement. 

If  prior  to  issuance  of  a  patent  an 
applicant,  pursuant  to  his  duty  of  disclo- 
sure under  §  1.56,  wishes  to  bring  to  the 
attention  of  the  Office  additional  pat- 
ents, publications  or  other  information 
not  previously  submitted,  the  additional 
information  should  be  submitted  to  the 
Office  with  reasonable  promptness.  It 
may  be  included  in  a  supplemental  prior 
art  statement  or  may  be  Incorporated 
into  other  communications  to  be  con- 
sidered by  the  examiner.  Any  transmit- 
tal of  additional  information  shall  be 
accompanied  by  explanations  of  rele- 
vance and  by  copies  in  accordance  with 
the  requirements  of  §  1.98. 

13.  Section  1.109  is  added  to  read  as 
follows : 

§  1.109      Reasons  for  allowance. 

If  the  examiner  believes  that  the  rec- 
ord of  the  prosecution  as  a  whole  does  not 
make  clear  his  reasons  for  allowing  a 
claim  or  claims,  the  examiner  may  set 
forth  such  reasoning.  This  shall  be  in- 
corporated into  an  Office  action  reject- 
ing other  claims  of  the  a{H>llcatlon  or 
be  the  subject  of  a  separate  commiml- 
catlon  to  the  applicant.  The  aiH>llcant 
may  file  a  statem^it  commenting  on  the 
reasons  for  allowance  within  such  time 
as  may  be  specified  by  the  examlnw. 
Failure  to  file  such  a  stat^nent  shall 
not  give  rise  to  any  implication  that 
the  applicant  agrees  with  or  acquiesces 
in  the  reasoning  of  the  examiner. 

14.  In  §  1.175  paragraph  (a)  is  revised 
to  read  as  follows: 

§1.175      Reissue  oath  or  declaration. 

(a)  Applicants  for  reissue,  in  addition 
to  complying  with  the  requirements  of 
the  first  sentence  of  S  1.65,  must  also  file 
with  their  appUcations  a  statemmt  under 
oath  or  declaration  as  follows: 

( 1 )  When  the  applicant  verily  believes 
the  original  patent  to  be  wholly  or  partly 
Inoperative  or  Invalid,  stating  such  belief 
and  the  reasons  why. 

(2)  When  It  is  claimed  that  such 
patent  is  so  Inoperative  or  Invalid  "by 
reason  of  a  defective  specification  or 
drawing,"  particularly  specifying  such 
defects. 

(3)  When  it  is  claimed  that  such 
patent  is  inoperative  or  invalid  "by  rea- 
son of  the  patentee  claiming  more  or  less 
than  he  had  a  right  to  claim  in  the 
patent,"  distinctly  spectfs^g  the  excess 
or  insufficiency  In  the  claims. 

(4)  When  the  applicant  is  aware  of 
prior  art  or  other  information  relevant 
to  patentability,  not  previously  con- 
sidered by  the  Office,  which  might  cause 
the  examiner  to  deem  the  original  patent 
wholly  or  partly  Inoperative  or  Invalid, 
particularly  specif3dng  such  prior  art  or 
other  Information  and  requesting  that 
if  the  examiner  so  deems,  the  applicant 
be  permitted  to  amend  the  patent  and 
be  granted  a  reissue  patent. 

(5)  Particularly  specifying  the  errors 
or  what  might  be  deemed  to  be  errors 
relied  upon,  and  how  they  arose  or 
occurred. 
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(6)  Stating  that  said  errors,  if  any, 
arose  "without  any  deceptive  intention" 
on  the  part  of  the  applicant. 

•  •  •  •  • 

15.  Section  1.176  is  revised  to  read  as 
follows : 

§  1.176      Examination  of  reissae. 

-rAn  original  claim,  if  re-presented  in 
the  reissue  application,  is  subject  to  re- 
examination, and  the  entire  application 
will  be  examined  in  the  same  manner  as 
original  applications,  subject  to  the  rules 
relating  thereto,  excepting  that  division 
wUl  not  be  required.  Applications  for  re- 
issue will  be  acted  on  by  the  examiner  in 
advance  of  other  applications,  but  not 
sooner  than  two  months  after  annoimce- 
ment  of  the  filing  of  the  reissue  {4}plica- 
tion  has  appeared  in  the  Official  Gazette. 

16.  Section  1.194  is  revised  to  read  as 
follows : 

§  1.194      Oral  hearing. 

(a)  An  oral  hearing  should  be  re- 
guested  only  in  those  circumstances  in 
which  the  appellant  considers  such  a 
hearing  necessary  or  desirable  for  a 
proper  presentation  of  his  appeal.  An 
appeal  decided  without  an  oral  hearing 
will  receive  the  same  consideration  by 
the  Board  of  Appeals  as  appeals  decided 
after  oral  hearing. 

(b)  If  appellant  requests  an  oral  hear- 
ing, an  oral  argtunent  may  be  presented 
by,  or  on  behalf  of,  the  primary  exam- 
iner if  considered  desirable  by  either  the 
primary  examiner  or  the  Boanl. 

<c)  If  no  request  for  oral  hearing  has 
been  made  by  the  appellant,  the  appeal 
will  be  assigned  for  consideration  and 
decision.  If  the  appellant  has  requested 
an  oral  hearing,  a  day  of  hearing  will  be 
set,  and  due  notice  thereof  given  to  the 
appellant  and  to  the  primary  examiner. 
Hearing  will  be  held  as  stated  in  the 
notice,  and  oral  argimient  wlU  be  limited 
to  twenty  minutes  for  the  appellant  and 
fifteen  minutes  for  the  primary  exam- 
iner unless  otherwise  ordered  before  the 
hearing  begins. 

17.  Section  1.196  is  amended  by  adding 
new  paragraph  (d)  to  read  as  follows: 

§  1.196     Decision  by  the  Board  of  Ap- 
peals. 

•  •  •  «  « 

(d)  Although  the  Board  of  Appeals 
normally  will  confine  its  decision  to  a 


review  of  rejections  made  by  the  primary 
examiner,  should  It  have  knowledge  of 
any  grounds  for  rejecting  any  allowed 
claim  that  it  believes  should  be  con- 
sidered, it  may  include  in  its  decision  a 
statement  to  th£^  effect  and  remand  the 
case  to  the  primary  examiner  for  con- 
sideration thereof.  In  such  event,  tlie 
Board  shall  set  a  period,  not  less  than 
one  month,  within  which  the  applicant 
may  submit  to  the  primary  examiner  an 
appropriate  amendment,  or  a  showing  of 
facts  or  reasons,  or  both,  in  order  to 
avoid  the  groimds  set  forth  in  the  state- 
ment of  the  Board  of  Appeals.  If  the 
primary  examiner  rejects  the  previously 
allowed  claim  or  claims  on  the  basis  of 
such  statement,  the  applicant  may  appeal 
to  the  Board  of  Appeals  from  the  rejec- 
tion. Whenever  a  decision  of  the  Board 
of  Appeals  includes  a  remand,  that  deci- 
sion shall  not  be  considered  as  a  final 
decisim  in  the  case,  but  the  Board  of 
Appeals  shall,  upon  conclusion  of  the 
proceedings  before  the  primar>'  examiner 
on  remand,  either  adopt  its  decision  as 
final  or  render  a  new  decision  on  all  of 
the  claims  on  appeal,  as  it  may  deem 
appropriate. 

18.  Section  1.291  is  revised  to  read  as 
follows : 

§  1.291      Prote»l>   and   prior  art  citalions 
by  public. 

(a)  Protests  acainst  pending  applica- 
tions will  be  acknowledged  and  referred 
to  the  examiner  having  charge  of  the 
subject  matter  involved.  A  protest  spe- 
cifically identifying  the  application  to 
which  the  protest  is  directed  will  be  en- 
tered in  the  application  file  and,  if  timely 
submitted  and  accompanied  by  a  copy  of 
each  prior  art  document  reUed  upon, 
will  be  considered  by  the  examiner. 

(b)  Citations  of  prior  art  and  any 
papers  related  thereto  may  be  entered 
in  the  patent  file  after  a  patent  has  been 
granted,  at  the  request  of  a  member  of 
the  public  or  the  patentee.  Such  cita- 
tions and  papers  will  be  entered  without 
comment  by  the  Patent  and  Trademark 
Office. 

(c)  Protests  and  prior  art  citations  by 
the  public  and  any  accompansdng  papers 
should  either  (1)  reflect  that  a  copy  of 
the  same  has  been  served  upon  the  ap- 
plicant or  patentee  or  upon  his  attorney 
or  agent  of  record:  or  (2)  be  filed  with 


the  Office  h\  duplicate  in  the  event  sen*- 
ice  is  not  possible. 

19.  In  {  1.292  paragraph  ib>  is  revised 
to  read  as  follows: 

§  1 .292      Pnblic  use  proceedings. 

•  •  •  •  • 

'b)  The  petition  and  accompanying 
papers  should  either  (l)  reflect  that  a 
copy  of  the  same  has  been  served  upon 
the  appUcant  or  upon  his  attorney  or 
agent  of  record;  or  (2)  be  filed  with  the 
Office  in  duplicate  in  the  event  service 
is  not  possible.  The  petition  and  accom- 
panying papers,  or  a  notice  that  such  a 
petition  has  been  filed,  shall  be  entered 
in  the  application  file. 

20.  Section  1.346  Is  revised  to  read  as 
follows : 

S  1.346      Sigiialim-  and  certificali-  of  al- 
lortjej. 

E\'er>'  paper  filed  by  an  attorney  or 
agent  representing  an  applicant  or  party 
to  a  proceeding  in  the  Patent  suid  Trawie- 
mark  Office  must  bear  the  signature  of 
such  attorney  or  agent,  except  papers 
which  are  required  to  be  signed  by  the 
applicant  or  party  in  person  (such  as  the 
appUcation  Itself  and  affidavits  or  dec- 
larations required  of  applicamts).  The 
signature  of  an  attorney  or  agent  to  a 
paper  filed  by  him,  or  the  filing  or  pres- 
entation of  any  paper  by  him,  constitutes 
a  certificate  that  the  paper  has  been 
read;  that  its  filing  is  authorized;  that 
to  the  best  of  his  knowledge,  information, 
and  beUef,  there  is  good  grotmd  to  sup- 
port it,  including  any  allegations  of  im- 
proper conduct  contained  therein;  and 
that  it  is  not  interposed  for  delay. 

Effective  date:  These  amendments  be- 
come effective  on  March  l,  1977,  except 
for  |§  1.51,  1.97,  1.98,  and  1.99  which 
become  effective  on  July  1,  1977.  and 
fS  1.65  and  1.69  which  become  effective 
on  January  1,  1978. 

Dated:  January  18,  1977. 

C.  Marshall  Dank, 
Commissioner  ot  PatenU 
and  Trademarks. 

Approved:  January  19,  1977. 

BrrsT  AMCKKa-JoHMSOir, 
Assistant  Secretam  tor 
Science  and  Teehnology. 

IFR  DOC.77-363S  FUed  1-27-77:8:46  sm] 


rCKIAL  UOKTR.  VOL  43.  Na  Itu-WDAT.  MNUAIT  M,  }iV7 


\) 


;« 


FRIDAY,  JANUARY  28,  1977 

PART  VII 


DEPARTMENT  OF 
COMMERCE 

Economic  Development 
Administration 


PUBLIC  WORKS  GRANT 
AND  LOAN  PROGRAM 


5598 


SULES  AND   REGUUTiONS 


Title  13 — Business  Credit  and  Assistance 

CHAPTER  III— ECONOMIC  DEVELOPMENT 
ADMINISTRATION,  DEPARTMENT  OF 
COMMERCE 

Grant  and  Loan  Program 

Pursuant  to  the  authority  vested  iii  it 
by  section  701  of  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (hereafter  referred  to  as  the 
Act),  the  Economic  Development  Ad- 
ministration (EDA)  hereby  amends  13 
CPR  Parts  301.  305,  and  309  for  the 
purpose  of  revising  regulations  which 
affect  the  Public  Works  Program.  These 
regulations  are  being  revised  to  reflect 
the  changes  made  to  the  Act  by  Pub.  L. 
94-487. 

Section  301.2  is  amended  by  adding  a 
definition  for  the  term  "community  de- 
velopment corporation"  after  the  defi- 
nition of  "Assistant  Secretary".  The 
term  is  defined  to  Implement  the  new 
authority  contained  in  section  101(c) 
of  the  Act  which  allows  the  Assistant 
Secretary  to  waive  or  reduce  the  non- 
Federal  share  of  the  cost  of  public  works 
Impact  projects  sponsored  by  such  enti- 
tles. The  definition  of  "commimlty  de- 
velopment corporation"  encompasses 
two  types  of  bodies.  The  first  Is  a  public 
organization  created  by  authority  of 
State  or  local  law  to  further  the  develop- 
ment of  the  area;  in  order  to  qualify, 
such  an  organization  cannot  have  pow- 
ers of  taxation.  The  second  is  a  private 
ncm-proflt  organization  whose  purpose 
is  to  further  the  development  of  the  area. 

Section  305.5(b)  is  revised  and  ex- 
panded to  reflect  the  several  amend- 
ments made  to  section  101  <c)  of  PWEDA. 
Paragraph  (1)  of  subsection  (b)  now  lists 
the  three  occasions  when  the  Assistant 
Secretary  is  empowered  to  reduce  or 
waive  the  non-Federal  share  of  the  costs 
of  a  public  works  project,  and  the  spe- 
dfie  circumstances  which  are  attendant 
to  each  of  these  occasions. 

Paragraph  (b)  (1)  (i)  describes  the  au- 
thority with  respect  to  projects  spon- 
sored by  Indian  tribes  which  are  con- 
cerned with  general  economic  develop- 
ment. Here,  the  Assistant  Secretary  has 
discretion  to  waive  or  reduce  the  non- 
Pederal  share  of  the  project's  cost. 

Paragraph  (b)(1)  (11)  concerns  public 
works  Impact  projects  sponsored  by 
States  or  political  subdivisions.  The  As- 
sistant Secretary  must  waive  or  reduce 
the  non-Federal  share  of  the  project's 
cost  if  the  applicant  can  demonstrate 
that  it  has  exhausted  its  effective  taxing 
and  borrowing  capacity.  Exhaustion  of 
effective  taxing  and  borrowing  capacity 
Is  not  defined  exclusively;  rather.  S  305.5 
(b)  (1)  (U)  (A)  states  that  it  can  be  dem- 
DDstrated  "by  showing  legal  limitations 
on  debt  and  tax  assessments  and  rates, 
severe  financial  di£Bculties,  or  other  fac- 
tors" preventing  the  applicant  from  rais- 
ing the  required  non-Pederal  share.  This 
explanation  was  developed  from  sugges- 
tions in  HJl.  Rep.  No.  94-1075.  94th 
Cong..  2d  Bess.  (1976),  at  page  4. 

Paragraph  (b)(1)  (iii)  outlines  the 
treatment  of  public  works  impact  proj- 
ects sponsored  by  community  develop- 
ment corporations.  The  Assistant  Secre- 


tary has  discretion  to  waive  or  reduce 
the  non-Federal  share  of  the  project's 
cost  if  the  applicant  can  demonstrate 
that  it  has  exhausted  its  effective  bor- 
rowing capacity.  Because  of  Congres- 
sional concern  noted  at  page  4  of  S.  Rep. 
No.  94-839,  94th  Cong.,  2d  Sess.  <  1976) .  a 
qualification  has  been  added  to  thus  para- 
graph limiting  use  of  this  authority  to 
situations  where  the  project  would  other- 
wise be  lost  because  of  the  applicant's 
inability  to  provide  the  non-Federal 
share.  Here  the  phrase  "exhaustion  of 
effective  borrowing  capacity"  is  ex- 
plained In  similar  terms  to  those  describ- 
ing "exhaustion  of  effective  taxing  and 
borrowing  capacity"  in  paragraph  'b) 
(l»(ii). 

Paragraph  (3)  of  subsection  tb'  i."^  re- 
vised by  the  addition  of  a  new  paragraph 
aii)  in  the  list  of  maximum  grant  rates. 
This  new  paragraph  (ill)  describes  the 
100  percent  grants  for  projects  sponsored 
by  community  development  corporations. 
The  remaining  paragraphs  in  the  list  are 
renumbered  accordingly. 

Section  305.5(c)  (1)  is  deleted,  because 
of  the  new  section  107  of  PWEDA.  Sec- 
tion 305.5(c)  (1)  had  allowed  the  Assist- 
ant Secretary,  under  certain  circum- 
stance!, to  Increase  a  project's  grant  rate 
if  the  project  was  experiencing  cost  over- 
runs. This  authority  directly  conflicts 
with  section  107  which  states  that  while 
grants  may  be  made  for  projects  experi- 
encing cost  overruns,  in  no  case  may  the 
grant  rate  exceed  that  provided  for  in 
the  original  grant. 

Section  305.6(a)  is  revised  by  correct- 
ing its  reference  to  S  305.5(b)  (3)  to  re- 
flect the  changes  made  to  that  section 
which  ere  described  above. 

Part  305  Is  revised  by  adding  a  new 
section  8  to  implement  the  new  section 
107  of  PWEDA.  Section  305.8  describes 
grants  to  aid  projects  experiencing  cost 
overruns.  ITiese  grants  may  be  used  to 
supplement  the  amount  of  any  grant 
made  under  title  I  subject  to  certain  con- 
ditions. First,  the  percentage  of  the  Fed- 
eral share  of  the  project's  cost  may  not 
exceed  the  percentage  provided  for  in 
the  grant  agreement.  The  project  must 
be  not  yet  completed,  and  it  must  be  con- 
structed according  to  its  original  de-< 
signs  and  specifications.  The  cost  over- 
run must  result  from  increases  in  con- 
struction costs. 

Section  305.53  is  revoked  because  of 
the  deietion  of  sections  101(e)  and  201 
(dr  of;  PWEDA.  Section  305.53  had  pre- 
cluded financial  assistance  to  public 
service  and  developanent  facilities  which 
would  pompete  with  privately  owned  pub- 
lic utiUtles. 

Section  309.4  is  revised  to  incorporate 
the  changres  made  to  section  704(e) .  New 
paragraphs  (a)  (2)  (li)  and  (b)  (2)  (11) 
describe  the  conditions  under  which 
electric  and  gas  facilities  can  qualify  for 
financial  assistance. 

First,  the  facility  must  be  intended  to 
serve  an  industrial  park  or  an  Industrial 
or  commercial  area  oi  a  ccMnmunity.  The 
area  which  the  project  will  serve  must 
have  lost  or  be  faced  with  a  loss  of  jobs 
due  to  the  actual  or  threatened  interrup- 
tlon  or  curtailment  of  energy  supplies. 


or  it  must  be  able  to  create  new  jobs 
based  on  an  assiu-ed  supply  of  energy. 

Second,  the  Assistant  Secretajy  must 
determine  that  financing  for  the  proj- 
ect is  not  available  from  either  private 
sources  or  other  Federal  agencies  on 
terms  which  would  permit  the  accom- 
plishment of  the  project.  Finally  the 
appropriate  Federal  or  State  regulatory 
body  must  determine  that  the  project 
will  not  compete  with  existing  public 
utilities  or.  If  it  would  compete,  that  ex- 
isting public  utilities  cannot  meet  de- 
mands for  energy. 

A  new  §  309.4 (c>  establishes  an  an- 
nual limit  of  seven  million  dollars  on 
the  amount  of  assistance  which  may  be 
granted  to  projects  Involving  energy  fa- 
cilities. Also,  necessary  technical  and 
format  changes  have  been  made  where 
appropriate  in  §  309.4. 

In  that  the  matters  contained  herein 
relate  to  the  EDA  grant  and  loan  pro- 
gram, the  relevant  provisions  of  the  Ad- 
ministrative Procedure  Act  (5  U.S.C.  553) 
requiring  notice  of  the  proposed  rule- 
making, opportunity  for  public  participa- 
tion, and  delay  in  effective  date  are  in- 
applicable. However,  in  accordance  with 
the  spirit  of  public  policy  set  forth  in  5 
U.S.C.  553,  interested  persons  may  sub- 
mit written  comments  or  suggestions  re- 
garding these  amendments  to  the  As- 
sistant Secretary  for  Economic  Devel<HJ- 
ment,  U.S.  Department  of  Commerce, 
Room  7800B,  Washington,  D.C.  20230, 
on  or  before  February  28,  1977.  Until 
such  time  as  further  changes  are  made, 
these  amendments  shall  remain  in  effect 
thus  permitting  the  public  business  to 
proceed  more  expeditiously. 

Consideration  has  been  given  as  to 
whether  the  matters  set  forth  in  these 
regulations  constitute  a  major  proposal 
with  an  Inflationary  impact  within  the 
meaning  of  OMB  Circular  No.  A-107 
and  the  interpretative  giiidelines  Issued 
by  the  Department  of  Commerce.  It  has 
been  determined  that  these  regulations 
do  not  constitute  action  requiring  an  in- 
flationary Impact  statement. 

In  consideration  of  the  foregoing,  13 
CFR  Chapter  m  is  hereby  amended. 

PART  301— ESTABLISHMENT  AND 
ORGANIZATION 

1.  Section  301.2  is  amended  by  adding 
after  the  definition  of  "Assistant  Sec- 
retary" the  following  new  definition: 

§  301.2      Definitions. 

•  •  •  »  » 

"Community  development  corpora- 
tion" means  (1)  Any  pi^llc  organization 
or  association  created  under  the  author- 
ity of  State  or  local  law  to  further  the 
development  of  the  area  but  which  has 
no  power  of  taxation;  and 

(11)  Any  private  nonprofit  organiza- 
tion whose  purpose  is-  to  further  the  de- 
velopment of  the  area. 


PART  3lOS— PUBLIC  WORKS  AND 
DEVELOPMENT  FACILITIES  PROGRAM 

1.  Section  305.5  is  amended  m  fol- 
lows: 
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(a)  Paragraph  (b)  (1)  Is  revised  and 
new  subdivisions  (1),  (ii>,  and  (iii)  are 
added  to  it; 

(b)  Paragraph  (b)  (3)  is  amended  by 
adding  a  new  subdivision  (ill)  to  it  and 
renumbering  the  subsequent  paragraphs 
accordingly; 

(c)  Paragraph  (c)  (1)  is  deleted  in  its 
entirety.  As  amended,  5  305.5(b>  (1)  and 
(b)  (,3)  read  as  follows: 

§  305.3      Supplenientarv  grants. 

«  •  •  •  • 

(b)  In  determining  the  amount  of  suiy 
supplementary  grant  assistance  which 
would  raise  the  EDA  share  to  more  than 
50  percent  of  the  aggregate  cost  of  a 
project,  the  Assistant  Secretary  will  take 
into  consideration  the  following  factors: 

(I)  The  nature  of  the  project  to  be 
assisted. 

(i)  Projects  of  Indian  tribes  which 
are  concerned  with  general  economic  de- 
velopment will  be  given  special  consid- 
eration, and  the  Assistant  Secretary  may 
reduce  or  waive  the  non-Federal  share 
for  such  projects. 

(II)  In  the  case  of  projects  located  in 
redevelopment  areas  designated  under 
section  401(a)  (6)  of  the  Act  and  applied 
for  by  States  or  political  subdivisions 
thereof  which  h5,ve  demonstrated  ex- 
haustion of  their  effective  taxing  and 
borrowing  capacity,  the  Assistant  Secre- 
tary shall  reduce  or  waive  the  non-Fed- 
eral share  for  such  projects. 

(A)  Exhaustion  of  effective  taxing  and 
borrowing  capacity  can  be  demonstrated 
by  showing  legal  llmitatl(»is  on  debt  and 
tax  assessments  and  rates,  severe  finan- 
cial difficulties  or  other  factors  which 
prevent  the  applicant  fr<»n  obtaining  the 
fimds  necessary  for  the  non-Pederal 
share  of  the  project  costs. 

(ill)  In  the  case  of  projects  located  in 
redevelop«nent  areas  designated  imder 
section  401(a)  (6)  of  the  Act  and  applied 
for  by  community  development  corpora- 
tions which  have  exhausted  their  effec- 
tive borrowing  capacity,  the  Assistant 
Secretary  may  reduce  or  waive  the  non- 
Federal  share  for  suc^  projects. 

(A)  This  authority  will  be  used  when 
necessary  to  prevent  the  loss  of  a  project 
because  of  the  applicant's  Inability  to 
provide  the  non-Paleral  share. 

(B)  Exhaustion  of  effective  borrowing 
capacity  can  be  demonstrated  by  show- 
ing legal  limitations  on  ddat,  or  practical 
limitations  on  increasing  debt,  severe 
financial  difficulties  or  other  factors 
which  prevent  the  applicant  from  bor- 
rowing the  funds  necessary  for  the  non- 
Federal  share  of  the  project  costs. 

*  •  •  *  • 
(3)    •   •   • 

(iii)  Projects  located  in  redevelopment 
areas  designated  under  section  401(a)  (6) 
of  the  Act  applied  for  by  community 
development  corporations  (as  defined  In 
13  CPR  301.2)  which  have  demonstrated 
they  have  exhausted  their  effective  bor- 
rowing capacity lOO 

•  •  •  •  • 

(c)  •  •  • 
(I)   (Deleted] 


2.  Section  305.6  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  305.6     Ten  percent  bonus  »upplfnien- 
tal  grants. 

(a)  Subject  to  the  limitation  that  the 
maximum  Federal  share  for  any  project 
may  not  exceed  80  percent  of  the  aggre- 
gate project  cost  or  100  percent  for  proj- 
ects listed  in  J305.5(bU3)  (1),  (ii) ,  and 
(iii),  the  Assistant  Secretary  may  in- 
crease the  amoimt  of  grant  assistance 
for  projects  within  redevelopment  areas 
by  an  amount  not  to  exceed  10  percent  of 
the  aggregate  cost  of  any  such  project  if : 


3.  Part  305  is  amended  by  adding  a 
new  S  305.8  to  read  as  follows: 

§  305.8      Grants  for  rnn*ilrurtion  com  in- 
creases. 

(a)  For  the  purposes  of  this  section, 
"construction  cost  increases"  means 
those  costs  which  the  applicant  incurs 
or  will  incur  in  completing  the  project 
according  to  the  original  designs  and 
specifications  beyond  the  project  costs 
set  forth  in  the  grant  agreement 

(b)  Subject  to  the  limitation  that  the 
percentage  of  the  Federal  share  of  a 
project's  cost  shall  not  exceed  that  per- 
centage originally  provided  for  in  the 
grant  agreement,  the  Assistant  Secretary 
may  increase  the  amoimt  of  any  grant 
under  Title  I  of  the  Act  msuie  to  a  proj- 
ect which  meets  the  following  conditions : 

(1)  The  project  is  being  or  will  be  con- 
structed according  to  original  designs 
and  specifications; 

(2)  The  project's  total  cost  has  in- 
creased because  of  increases  in  costs 
based  on  the  original  designs  and  specifi- 
cations; and 

(3)  The  project  has  incurred  construc- 
tion cost  increases  afto-  the  grant  was 
made  but  prior  to  completion  of  the 
project. 

(c)  TIxe  amoimt  of  a  grant  made  under 
paragraph  (b)  of  this  section  may  l>e 
equal  to  an  amount  based  on  the  percent- 
age increase  in  the  costs  referred  to  in 
paragraph  (b)  (2)  of  this  section,  as  de- 
termined by  the  Assistant  Secretary. 

§  305.53      [Revoked] 

4.  Section  305.53  is  revoked  in  its  en- 
tirety. 


PART  309— GENERAL  REQUIREMENTS 
FOR  FINANCIAL  ASSISTANCE 

1.  Section  309.4  is  revised,  by  adding 
new  paragraphs  (a)(2)(U),  (b)(2)(U) 
and  (c)  and  by  making  certain  technical 
and  format  changes,  to  read  as  follows: 

§  309.  i     Electric  and  gas  facilities. 

(a)  Except  for  those  types  of  facilities 
listed  in  paragraph  (a)  (2)  of  this  sec- 
tion, no  financial  assistance  authorized 
under  the  Act  will  be  used  to  finance  the 
cost  of  facilities  for  the  generation, 
transmission,  or  distribution  of  electrical 
energy ,  regardless  of  whether  such  activ- 
ities constitute  the  primary  or  secondary 
functions  of  the  facility  which  is  to  re- 
ceive financial  assistance  under  the  Act, 


and  regardless  of  whether  such  activities 
are  solely  for  on-site  consumption. 
*  *  •  •  • 

»2^    •    •    • 

•  ii>  Local  facilities  serving  Industrial 
parks  or  industrial  commercial  areas  of 
communities  which  have  lost  or  are 
threatened  with  a  loss  of  jobs  due  to  the 
interruption  or  curtailment,  or  threat 
thereof,  of  electrical  energy  supplies,  or 
which  could  create  new  jobs  through  an 
assured  supply  of  electrical  energy,  pro- 
vided the  following  requirements  are  met. 

(A>  "nie  Assistant  Secretary  deter- 
mines that  project  financing  is  not  avail- 
able from  private  lenders  or  other  Fed- 
eral agencies  on  terms  which,  in  the 
opinion  of  the  Assistant  Secretary, 
would  permit  completion  and  operation 
of  the  project. 

(B)  The  Federal  or  State  regulatory 
body  regulating  such  energy  facility 
makes  one  of  the  following  determina- 
tions: 

(i)  The  facility  to  be  financed  would 
not  compete  with  existing  public  utilities 
providing  energy  to  the  public  at  rates 
or  charges  subject  to  control  by  the  reg- 
ulatory- body;  or 

(2)  The  facility  to  be  financed  would 
compete  with  existing  public  utilities,  but 
the  area  to  be  served  by  the  faw^illty  needs 
increased  supplies  of  electrical  energy 
and  existing  public  utilities  are  not  able 
to  meet  this  demand  through  existing  fa- 
cilities or  are  not  willing  to  meet  this 
demand  through  expansion. 

(iii)  An  internal  electrical  system  con- 
sisting of  the  electrical  InstaJlaticm  on 
the  consumer's  side  of  the  distribution 
system  metering  station,  providing  it 
meets  the  requirements  set  forth  below. 
The  internal  electrical  system  may  in- 
clude conductors,  conduits,  structures, 
switch-gear,  transformers,  and  otJier  ap- 
purtenances. In  order  for  an  internal 
electrical  system  to  qualify  as  an  excep- 
tion, it  must  meet  the  following  require- 
ments: 

(A)  Ownership  of  the  system  must  lie 
with  the  owners  of  the  facilities,  or  por- 
tion thereof,  served  by  the  internal  elec- 
trical system:  and 

(B)  Electricity  carried  by  the  internal 
electrical  ssrstem  may  not  be  resold. 

(Iv)  Standby  electrical  generating 
equipment:  Provided: 

(A)  Such  equipment  is  neither  of  suffi- 
cient capacity  to,  nor  intended  to,  pro- 
vide electricity  for  the  regular  sustained 
operatiwi  of  the  facility  which  is  to  re- 
ceive financial  assistance  under  the  Act; 
and 

(B)  Significant  damage  or  harm  could 
result  from  an  electric  power  failure  in 
the  absence  of  such  standby  agreements. 

(b)  Except  for  those  types  of  facilities 
listed  in  paragraiAi  (b)  (2)  of  this  sec- 
tion, no  financial  assistance  authorized 
under  the  Act  will  be  used  to  finance  the 
cost  of  facilities  for  the  production  or 
transmission  of  gas  (natural,  manufac- 
tured or  mixed).  reti:ardless  of  whether 
such  activities  constitute  the  primary  or 
secondary  function  of  the  facility  which 
is  to  receive  flnnn^i^i  assistance  under 
the  Act,  and  regardless  of  whether  such 
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activities  are  solely  for  on-site  consump- 

«  •  •  *  • 

(2)    •  •  • 

<ii)  Local  facilities  serving  industrial 
parks  or  industrial  or  commercial  areas 
of  communities  which  have  lost  or  are 
threatened  with  a  l06s  of  jobs  due  to  the 
Interruption  or  curtailment,  or  threat 
thereof,  of  gas  energy  supplies  or  which 
could  create  new  jobs  through  an  assured 
supply  of  gas  energy:  Provided,  The  fol- 
lowing requirements  are  met. 

(A)  The  Assistant  Secretary  deter- 
mines that  project  financing  is  not  avail- 
able from  private  lenders  or  other  Fed- 
eral agencies  on  terms  which,  in  the 
opinion  of  the  Assistant  Secretary,  would 
pennlt  completion  and  operation  of  the 
project. 

(B)  The  Federal  or  State  regulatory 
body    regul£iting    such    energy    facility 


\ 
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makes  one  of  the  following  determina- 
tions : 

<1)  The  facility  to  l>e  financed  would 
not  compete  with  existing  public  utilities 
providing  energy  to  the  public  at  rates 
or  charges  subject  to  control  by  the  reg- 
ulatory body;  or 

(2)  The  facility  to  be  financed  would 
compete  with  existing  public  utilities,  but 
the  atrea  to  be  served  by  the  facility 
needs  increased  supplies  of  gas  energy 
and  existing  public  utilities  are  not  able 
to  meet  this  demand  through  existing 
facilities  or  are  not  willing  to  meet  this 
demand  through  expansion. 

<iii:  Facilities  for  the  distribution  of 
gas  as  described  in  paragraph  <bt  >  1  •  of 
this  section. 

(c)  Not  more  than  seven  million  dol- 
lars a  year  shall  be  expended  for  projects 
descrfi>ed  in  paragraphs  fa)  (2)  and  (b) 
(2)  of  this  section. 


(Pub.  L.  94-487,  90  Stat,  2331  (42  U,S.C,  3121 
et  seq.) ;  sec,  701,  Pub,  L.  89-136,  79  Stat.  570 
(42  U.S.C.  3211);  Department  of  Commerce 
Organization  Order  10-4,  40  PR  56702) 

"Effective  date:  This  amendment  be- 
comes effective  on  January  28,  1977, 

Note. — The  Eoonomic  I>evelopment  Admin- 
istration has  determined  that  thlB  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State- 
ment under  Executive  Order  11821  and  OMB 
Circular  A-107. 

Dated:  January  21,  1977. 

John  W.  Eden, 
Assistant  Secretary 
for  Economic  Development. 

iPR  r>>c  77-2716  Piled  l-27-77;8:46  am] 
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Title  24 — Housing  and  Urban  Development 

CHAPTER  VIII— LOW-INCOME  HOUSING. 
DEPARTMENT  OF  HOUSING  AND  UR- 
BAN DEVELOPMENT 

[Docket  No.  R-7T-378I 

PART  886 — SECTION  8  HOUSING  ASSIST- 
ANCE PAYMENTS  PROGRAM— SPECIAL 
ALLOCATIONS 

Subpart  A — Additional  Assistance  Program 
for  Projects  With  HUD-lnsured  and  HUD- 
Held  Mortgages 

Final  Rile 

Tiic  Department,  at  41  FR  12170 
•  Marcli  23.  1976)  published  interim  reg- 
ulations to  amend  Title  24  of  the  Code 
cf  Federal  Regulations  by  adding  a  new 
Part  886,  Subpart  A,  to  Chapter  VIII 
authorizing  use  of  Section  8  assistance 
in  existing  niultifamily  projects  with 
HUD-lnsured  or  HUD-Held  mortgages, 
including  projects  sold  by  HUD  subject 
to  purchase  money  moitgages  and  Sec- 
tion 202  projects.  The  name  of  Part  886 
is  being  changed  from  •Section  8  Hous- 
ing Assistance  Payments  Program — Ad- 
ditional AssLstance  Program  for  Projects 
Insured  or  Formerly  Insured  by  HUD" 
to  "Section  8  Housing  Assi:atance  Pay- 
ments Program — Special  Allocations." 

The  Etepartment  received  ctwnments 
from  eleven  persons  and  institutions  dur- 
ing the  15-day  review  period,  and  after 
having  carefully  considered  these  com- 
ments, ts  publishing  these  regulations  in 
final  form. 

TTie  majority  of  ii:e  commen!,'^  pro- 
posed amendments  to  the  interim  rule 
which  would  have  been  inconsistent  with 
the  other  elements  of  the  Section  8  pro- 
gram, or  which  are  not  possible  under 
the  law.  For  example,  several  persons 
suggested  that  the  maximum  term  of  the 
Section  8  contract  be  extended  to  be 
coterminous  with  the  project  mortgage; 
however.  Section  8id>'2i  of  the  U.S. 
Housing  Act  of  1937  specifically  limits 
contract  terms  on  existing  housing  to  15 
years.  Where  comments  on  the  interim 
regulation  call  for  changes  in  policy  posi- 
tions common  throughout  the  Section  8 
program,  the  Department  has  noted  the 
proposals  and  will  consider  them  in  the 
context  of  the  Section  8  programs  gen- 
erally. 

Several  comments  were  made  on  the 
process  for  inviting  and  selecting  among 
applications.  The  Department  reviewed 
these  comments  carefully,  and  concluded 
that  the  criteria  for  choosing  among 
potentially  eligible  projects  are  reason- 
ably consistent  with  the  program  goals 
as  stated  in  the  preamble  to  the  Interim 
regulations.  In  the  same  context,  the  De- 
partment is  unwilling  to  forego  the  selec- 
tion criterion  which  requires  a  demon- 
stration that  the  infusion  of  Section  8 
assistance  can  reasonably  be  er:pected  to 
solve  sm  identifiable  problem  and  provide 
a  reasonable  assurance  of  long-term 
project  viability:  projects  which  are  not 
likely  to  remain  viable  over  the  long  term, 
even  with  the  increased  level  of  assist- 
ance available  under  Section  8,  are  not 
c(»sldered  an  advantageous  use  of 
limited  Section  8  contract  authority. 
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Four  respondents  specifically  requested 
that  non-insured  projects,  especially 
state-financed  Section  236  subsidized 
projects,  be  made  eligible  for  assistance 
under  this  part.  Non-insured  projects  do 
not  fall  under  the  regulations  covering 
instired  projects,  and,  therefore,  this  is- 
sue Is  not  relevant.  » 

In  anotlier  instance  it  was  recom- 
mended that  the  regulations  be  modified 
to  apply  to  Section  236  projects  not  yet 
finally  endorsed,  with  the  justification 
that  this  will  assure  the  continued  avail- 
ability of  units  to  families  for  whom  they 
were  intended.  Because  the  program  is 
available  to  projects  not  yet  finally  en- 
dorsed, with  certain  condition.*;,  no  fur- 
ther comment  is  necessaiy. 

Three  comments  suggested  that  this 
Department  is  proposing  to  bypass  the 
Public  Housing  Agency  with  the  new 
regulations.  This  program  i:>  not  designed 
to  reduce  the  functions  already  per- 
formed by  the  PHA.  However,  to  meet  the 
additional  housing  needs  and  goals  the 
program  is  being  administered  as  a  part 
of  the  HUD  Loan  Management  activity, 
thereby  limiting  the  involvement  of  the 
PHA.  The  PHA  is  invited  to  participate 
in  the  suiien-ision  of  eviction  proceedings 
because  of  theii'  exj;)ert:"-e  in  this 
1  unction. 

One  respondent  specifically  discussed 
the  objective  of  achieving  economic  inte- 
gration which  he  felt  would  be  tmder- 
mined  by  the  steering  of  prospective 
tenants  to  HUD-insured  projects  under 
this  program.  Tlie  purpose  of  this  pro- 
gram is  to  assist  families  presently  in 
occupancy  in  a  HUD-insured  or  HUD- 
asslsted  project  to  more  easily  carry 
their  rental  burden.  The  program  Is  not 
intended  to  be  a  method  by  which  a  large 
turnover  in  project  occupancy  is  effected. 
an<J,  therefore,  an  adverse  impact  upon 
a  neighborhood  or  community  in  which 
the  project  is  located  should  not  occur. 

m  response  to  the  comments  and  re- 
view of  the  interim  rule  within  the  De- 
partment, the  final  rule  incorporates  tlie 
following  changes: 

1.  The  name  of  the  part  has  been 
changed  to  Part  886 — Section  8  Housing 
Assistance  Payments  Program — Special 
Allocations,  to  broaden  the  scope  of  the 
part  and  pi-ovide  greater  flexibility  in  the 
organization  of  Chapter  VIII. 

2.  Language  has  now  been  inserted  In 
§  886.101(c)  to  make  clear  that  the  pri- 
mary goal  of  the  Program  is  to  reduce 
claims  on  the  Insurance  fund  by  aiding 
those  PHA-insured  or  Secretary-held 
projects  which  are  in  serious  financial 
dlfitculties.  To  the  extent  resources  re- 
main available  after  taking  care  of  these 
priority  projects,  assistance  may  also  be 
provided  to  projects  with  potentially 
serious  financial  problems  and  which 
hare  a  high  probability  of  producing 
claims  MX  the  insurance  fund  with  the^ 
succeeding  five  years.  ' 

3.  A  number  of  revisions  have  been 
made  to  conform  this  regulation  to  the 
revised  Section  8  Existing  Housing  Reg- 
ulations (Part  882),  as  published  for 
effect  on  May  13,  1976.  These  changes, 
are: 


a.  The  definition  of  "Allowance  for 
Utilities  and  Other  Services"  has  been 
revised  by  deleting  the  second  sentence. 

b.  The  definition  of  "Eligible  Family' 
has  been  re\'ised. 

c.  Section  886.110  <ai  aiid  ib'  have 
been  revised  to  authorize  the  Regional 
Administrator,  rather  than  the  Assist- 
ant Secretary,  to  approve  Gross  Rents  up 
to  20  percent  above  Fair  Market  Rents 
in  certain  circumstances. 

d.  "Housing  Quality  Standards'  .  ?  886  - 
113(b)(2),  has  been  revised  in  part  to 
conform  to  the  Existing  Hoasing  Regu- 
lations. 

e.  Section  886.112  has  been  revised  to 
clarify  that  when  special  additional  ad- 
justments are  approved  by  HUD,  they 
"slMdl",  rather  than  "may"  be  granted 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  finding  that 
this  regulation  is  not  subject  to  inflation 
impact  statement  requirements  has  also 
been  made  in  accordance  with  HUD  pro- 
cedures. A  copy  of  these  findings  will 
be  available  for  pubhc  inspection  during 
regular  business  hours  in  the  office  of 
the  Rules  Docket  Clerk,  Office  of  the 
Secretary,  Room  10141,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC. 

Accordingly.  24  CFR  Chapter  VHI  is 
amended  by  revisinp  Part  886  Subpai  t  A. 
to  read  as  follows: 

Subpart  A — Additional  As&istance  Program  for 
Proiccts  With  HUD-lnsured  and  HUD-Held 
Mortgages 

Sec. 

886.101  ApplicabilitT 

886.102  DefinitiorL&. 

886.103  Allocation    of    Scciloj.    8    coir.iAct 

authority. 

886.104  Invitatlous.  to  participate. 
886.106     Content  of  application. 

886.106  Notices. 

886.107  Approval  of  applicfi.tiori-'^ 

886  108     Maximum    aniiual    contrail     lom- 
mitment. 

886.109  Housing     as-.i'-ian;?     p.'.ymeiiTs     to 

owners. 

886.110  Contract  rents. 

886.111  Term  of  contract 

886.112  Rent  adJiLstment^. 

886.113  Housing  quality  standards. 

886.114  Equal  opportunity  requirements 

886.115  [Reserved) 

886.116  Security  and  utility  deposits. 

886.117  Establishment     oX     income      limit 

schedules:  30  percent.  Occupancy 
by  ver>'  low  income  families 

886.118  E-stAblishment  of  amount  of  hoi:s- 

Ing  assistance  payments. 

886.1 19  ResponaibUlty  of  owner 

886.120  Responsibility   for   cfi,i;-.\t:   f.dur.n- 

Istration. 

886.121  Marketing 

886.122  L>ea&e  requiiemeii->> 

886.123  Mainteuan>.'F,     optratjo-.      a!)d     in- 

spections. 

886.124  Reexaminatior^    of    family    iv.cfnie. 

composition,  and  extent  of  ex- 
ceptional medical  or  ether  un- 
usual expenses. 

886.125  Overcrowded      and     underoccupied 

units. 

886.126  Adjustment  of  allowance  for  utlli- 

tlee  and  other  seryicep. 
886  127     Inapplicability  of  low   rent  public 
bousing  model  leat^e  and  grievance 
procedures 
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886.128  Evictions. 

886.129  Reduction   of   number  of   contract 

units  for  failure  to  lease  to  ^gi- 
ble  families. 
886  130     HUD    Review    of    contract    compU- 
ance. 

AcTHORrrT:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
VS.C.  3S36(d));  sec.  6(b)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437c 
(b) ) ;  sec.  3  of  the  United  States  Housing  Act 
of  1937  (42  UJS.C.  1437f ) 

Subpart  A — Additional  Assistance  Program 
for  Projects  With  HUD-lnsured  and  HUD- 
Held  Mortgages 

§  886.101      Applicabilltv. 

(a)  The  policies  and  procedures  con- 
tained herein  are  applicable  to  the  mak- 
ing of  Housing  Assistance  Payments  on 
Behalf  of  Eligible  Families  in  eligible 
projects  imder  Secticm  8  Project  com- 
mitments pursuant  to  provisions  of  sec- 
tion 8  of  the  U.S.  Housing  Act  of  1937 
("Act").  As  used  in  this  Part,  "Proj- 
ect" or  "Eligible  Project"  means  any 
existing  subsidized  or  unsubsidized  mul- 
tlfamlly  residential  project  which  is  sub- 
ject to  a  mortgage  insured  pursuant  to 
any  section  of  the  National  Housing  Act, 
axxy  such  project  the  mortgage  for  which 
has  been  assigned  to  the  Secretary,  any 
such  project  acquired  by  the  Secretary 
and  thereafter  sold  under  a  Secretary- 
held  purchase  money  mortgage,  or  a 
project  for  the  elderly  financed  imder 
Section  202  of  the  Housing  Act  of  1959. 

(b)  Since  HUD,  as  part  of  its  loan 
management  activities,  is  responsible  for 
most  of  the  activities  assigned  to  a  PHA 
in  the  Section  8  Existing  Housing  pro- 
gram, duplicative  PHA  activities  are  not 
required.  However,  because  of  the  PHAs' 
expertise  in  connection  with  evictions, 
the  PHA  will  be  invited  to  perform  the 
function  of  authorization  of  evictions, 
for  an  agreed  fee.  In  addition,  the  PHA 
may  be  invited  to  perform  inspections  of 
dwelling  units,  on  a  fee  basis,  if  HUD 
Heterminee  that  such  inspections  will  be 
performed  more  efficiently  and  economi- 
cally by  the  PHA.  The  Contract  will  be 
directly  between  HUD  and  the  Owner, 
with  the  PHA  as  a  party  for  the  purpose 
of  supervising  evictions  and  for  such 
other  purposes  as  may  be  negotiated. 

(c)  The  primary  goal  of  the  Section  8 
Loan  Management  Set-Aside  Program  is 
to  reduce  claims  on  the  Department's 
insurance  fund  by  aiding  those  FHA- 
insured  or  Secretsuy-Held  projects  with 
immediately  or  potentially  serious  finan- 
cial difficulties.  A  first  priority  should  be 
given  to  projects  with  presently  serious 
financial  problems,  which  are  likely  to 
result  in  a  claim  on  the  insurance  fund 
in  the  near  future.  To  the  extent  re- 
sources remain  available,  assistance  also 
may  be  provided  to  in^jects  with  poten- 
tially serious  financial  problems  which, 
on  the  basis  of  financial  and/or  manage- 
ment analysis,  appear  to  have  a  high 
probability  of  producing  a  claim  on  the 
insurance  fund  within  ^proximately  the 
next  five  years. 

§  886.102     Definitioiu. 

Act  The  United  States  Housing  Act 
of  1937. 


Allowance  for  Utilities  and  Other 
Services  i" Allowance").  An  amount  de- 
termined or  approved  by  HUD  as  an  al- 
lowance for  the  cost  erf  utilities  (except 
telephone)  and  charges  for  other  serv- 
ices payable  directly  by  the  Family. 

Contract  (See  Section  8  Contract). 

Contract  Rent.  The  rent  payable  to 
the  Owner  as  required  by  HUD  in  con- 
nection with  its  mortgage  insurance 
and /or  lending  functions,  including  the 
portion  of  the  rent  pa^-able  by  the  Fam- 
ily, not  to  exceed  the  amoimt  stated  in 
the  Section  8  Contract  as  such  amount 
may  be  adjusted  in  accordance  with 
§  886.112.  In  the  case  of  a  cooperative, 
the  term  "Contract  Rent"  means  charges 
under  the  occupancy  agreements  between 
the  members  and  the  cooperative. 

Decent,  Safe  and  Sanitary.  Housing  is 
Decent,  Safe  and  Sanitary  if  the  require- 
ments of  §  886.113  are  met. 

Eliffible  Family  ("Family") .  A  Family 
which  qualifies  as  a  Lower-Income  Fam- 
ily and  which  meets  the  other  require- 
ments of  the  Act  and  this  part.  The 
term  Family  includes  an  elderly,  men- 
tally or  physically  handicapped,  disabled, 
or  displaced  person  and  the  remaining 
member  of  a  tenant  family  as  defined 
in  Section  3(2)  of  the  Act. 

Eligible  Project.  See  §  88S.101. 

Fair  Market  Rent,  (a)  The  rent  which 
is  determined  by  HUD  as  the  Fair  Mar- 
ket Rent  for  Existing  Housing  imder  Sec- 
tion 8.  This  Pair  Market  Rent  is  the  rent, 
including  utilities  (except  telephone), 
ranges  and  refrigerators,  parking,  and 
all  maintenance,  management  and  other 
services,  which,  as  determined  at  least 
annually  by  HUD,  would  be  required  to 
be  paid  in  order  to  obtain  privately 
owned,  existing,  Decent,  Safe  and  Sani- 
tary rental  housing  of  modest  (non-lux- 
ury) nature  with  suitable  amenities. 
Separate  Fair  Market  Rents  shall  be  es- 
tablished for  dwelling  units  by  various 
sizes  (number  of  bedrooms)  and  types 
(e.g.,  elevator  and  non-elevator > . 

(b)  The  Pair  Market  Rent,  minus  the 
amoimt  of  any  applicable  Allowance  for 
Utilities  and  Other  Services  payable  di- 
rectly by  the  FamUy,  shaU  be  the  maxi- 
mum amount  that  can  be  approved  as 
the  Contract  Rent,  except  that  the  maxi- 
mum approvable  amount  may  be  higher 
or  lower  as  provided  in  §  886.110  or 
§  886.112. 

Gross  Family  Contribution.  The  por- 
tion of  the  Gross  Rent  payable  by  an  El- 
igible Family,  I.e.,  the  difference  between 
the  amount  of  the  housing  assistance 
payment  payable  on  behalf  of  the  Fam- 
ily and  the  Gross  Rent. 

Gross  Rent.  The  Contract  Rent  plus 
any  Allowance  for  Utilities  and  Other 
Services. 

HCD  Act.  The  Housing  and  Commu- 
nity Development  Act  of  1974. 

Housing  Assistance  Payment  on  Be- 
half of  Eligible  Family.  The  amoimt  of 
housing  assistance  payment  on  behalf  of 
an  Eligible  Family  determined  in  accord- 
ance with  schedules  and  criteria  estab- 
lished by  HUD  (see  also  24  CFR  Part 
889). 

HVD.  The  Department  of  Housing  and 
Urbaa  Devdopment  or  its  designee. 

Income.  Income  from  all  sources  of 
each  member  of  the  household  as  deter- 


mined in  accordance  with  criteria  es- 
tablishe^d  by  HUD. 

Lease.  A  written  agreement  between 
an  Owner  and  an  Eligible  Family  for 
leasing  of  a  Decent,  Safe  and  Sanitary 
dwelling  unit  in  accordance  with  the 
appUcable  Contract,  which  agreement  is 
in  compliance  with  the  provisions  of  this 
part. 

Lower-Income  Family.  A  FamUy  whose 
Income  does  not  exceed  80  percent  of  the 
median  income  for  the  area  as  deter- 
mined by  HUD  with  adjustments,  for 
smaller  or  larger  famibes,  except  that 
HUD  may  establish  Income  limits  higher 
or  lower  than  80  percent  on  the  basis  of 
its  findings  that  such  variations  are  nec- 
essary because  of  the  pre\'alling  levels  of 
construction  costs,  unusually  high  or  low 
incomes,  or  other  factors. 

Oioner.  The  mortgagor  of  record  under 
a  multlfamily  project  mortgage  insured, 
or  held  by  the  Secretary,  Including  pur- 
chase money  mortgages;  the  owner  of  a 
Section  202  project. 

Project.  See  J886.101. 

Project  Account.  The  account  estab- 
ILshed  and  maintained  in  accordance 
with  5886.108. 

Public  Housing  Agency  ("PHA").  Any 
state,  county,  municipality,  or  other  gov- 
ernmental entity  or  public  body  (or 
agency  or  instrumentaUty  thereof) 
which  is  authorized  to  engage  in  or  as- 
sist in  the  development  or  operation  of 
housing  for  low-income  Ptmiilies: 

Secretary.  The  Secretary  of  Housing 
and  Urban  Development. 

Section  8  Contract  ("Contract").  A 
written  Contract  between  the  Owner  of 
an  Eligible  Project  and  HUD  for  provid- 
ing Housing  Assistance  Payments  to  the 
Owner  on  behalf  of  Eligible  FamUies 
pursuant  to  this  part. 

Subsidized  Rent.  In  section  221(d)  (3) 
BMIR.  section  202,  or  section  236  proj- 
ects, the  rent  payable  to  the  project, 
based  on  the  particular  circumstances 
of  any  assisted  tenant  in  the  absence  of 
any  Housing  Assistance  Payment, 

Very  Low-Income  Family.  A  Family 
whose  Income  does  not  exceed  50  percent 
of  the  median  Income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  or  larger  families. 

§  886.103      Allocation  of  .Vrtion  8  con- 
trari  aiilhorily. 

HUD  will  allocate  to  field  offices  con- 
tract authority  for  Section  8  project 
commitments  for  metropolitan  and  non- 
metropolitan  areas  in  conformance  with 
section  213(d)  of  the  HCD  Act. 

§  886.104      Invitations  to  partii-ipale. 

(a)  HUD  shall  identify  Eligible  Proj- 
ects which  are  most  likely  to  meet  the 
selection  criteria  set  forth  in  5  886.117. 
and  shall  invite  the  Owners  of  such  proj- 
ects to  make  apphcation  for  Section  8 
assistance  under  this  part. 

(b)  An  Owner  of  an  Eligible  Project 
who  has  not  been  notified  pursuant  to 
paragraph  (a)  of  this  section  may  also 
make  application  for  such  assistance. 

§  886.103     Content  of  appUcjtlion. 

Applications  shall  be  in  the  form  and 
in  accordance  with  the  Instructions  pre- 
scribed by  HUD.  and  shall  include : 
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<a>  Iiiformuiion  on  Gross  Income. 
family  size,  and  amount  of  rent  paid  to 
ihe  project  by  Families  currently  In 
residence; 

•  b)  Information  on  vacancies  and 
turnover; 

<c>  Estimate  of  efifect  of  the  avall- 
ubility  of  Section  8  assistance  on  mar- 
ketability of  units  in  the  project : 

(d>  For  projects  having  a  history  of 
financial  default,  financial  difficulties  or 
deferred  maintenance,  a  plan  and  a 
schedule  for  remedying  such  defaulted 
or  deferred  obligations: 

(e>  Total  number  of  units  by  unit  size 
•  by  bedroom  count)  for  which  section  8 
assistance  is  requested;  and 

<f »  A£Qrmative  Fair  Housing  Market- 
ing Plan  on  a  HUD-pre.scribed  form. 

<a>  Within  10  days  of  receipt  of  each 
completed  application  by  the  HUD  field 
office,  the  field  office  shall  send  to  the 
chief  executive  officer  of  the  unit  of  gen- 
eral local  government  in  which  the  pro- 
posed assistance  is  to  be  provided,  a  noti- 
fication in  a  form  prescribed  by  HUD 
for  purposes  of  compliance  with  section 
213  of  the  HCD  Act. 

'b)  If  an  application  is  approved. 
HUD  shall  send  to  the  Owner  a  notice 
of  application  approval.  If  an  application 
can  be  approved  only  on  certain  condi- 
tions, HUD  .shall  notify  the  Owner  of  the 
conditions  and  specify  a  time  limit  by 
which  those  conditions  must  be  met.  If 
an  application  is  disapproved.  HUD  shall 
so  notify  the  Owner  by  letter  indicating 
the  reasons  for  disapproval. 

(c)  Simultaneously  with  the  issuance 
of  a  notice  of  approval.  HUD  shall  send 
a  letter  to  the  PHA  advising  it  of  HUDs 
Intention  to  enter  Into  a  Contract,  and 
Inviting  the  PHA  to  become  a  party  to 
the  Contract,  as  pro\-ided  in  §  886.101(b> . 

§  886.107      A|i|ir«»iil  of  t<|ipli(-ali(iii-. 

HUD  shall  approve  applications,  after 
considering  all  pertinent  information  In- 
cluding comments  < if  any)  received  dur- 
ing the  comment  period  from  the  unit  of 
general  local  government,  based  on  the 
following  criteria: 

(a)  The  Owner's  Affirmative  Fair 
Hotislng  Marketing  Plan  is  approvable. 

(b)  The  HUD-approved  unit  rents 
are  approvable  within  the  Fair  Market 
Rent  limitations  contained  In  {  886.110. 

(c)  The  residential  units  meet  the 
housing  quality  standards  set  forth  In 
1886.1 13.  except  for  such  variations  as 
HUD  may  approve.  Local  climatic  or 
geological  conditions  or  local  codes  are 
examples  which  may  justify  such  varia- 
tions. 

(d>  A  significant  number  of  residents, 
or  potential  residents,  in  the  case  of 
projects  navlng  a  vacancy  rate  over  10 
percent,  are  eligible  for  and  in  need  of 
Section  8  assistance. 

(e)  The  infusion  of  Section  8  assist- 
ance into  the  subject  project  should  not 
affect  other  HUD-related  multlfamlly 
housing  within  the  same  neighborhood 
in  a  substantially  adverse  manner.  Ex- 
amples of  rach  adverse  effects  are  (1) 
fiubstanttal  move-outs  from  nearby 
HDD-rdated    projects    precipitated   by 
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much  lower  rents  in  the  .subject  project, 
or  t2»  substantial  diversion  of  prospec* 
ttve  applicants  from  such  projects  to  the 
subject  project. 

<f)  A  first  priority  is  given  to  HUD- 
Insured  or  Secretary-Held  projects  with 
presently  serious  financial  problems, 
which  are  likely  to  result  in  a  claim  oa 
the  Insurance  fund  In  the  near  future. 
To  the  extent  resources  remain  avail- 
able, assistance  also  may  be  provided  to 
projects  with  potentially  serious  finan- 
cial problems  which,  on  the  basis  of  fi- 
nancial and /or  management  analysis, 
appear  to  have  a  high  probability  o| 
producing  a  claim  on  the  insurance  fund4 
within  approximately  the  next  five  years. 

«g)  The  infusion  of  Section  8  assist- 
ance into  the  subject  project  solves  an 
identifiable  problem,  e.g.,  high  vacan- 
cies and/or  turnover,  and  provides  a  rea- 
sonable assurance  of  long-term  project 
viability.  A  determination  of  long-term 
viability  shall  be  based  upon  the  follow- 
ing considerations : 

'1>  The  project  Ls  not  .subject  to  any 
serious  problems  that  are  non-economio 
in  nature.  Examples  of  such  problems 
are  poor  location,  structural  deficiencies 
or  disinterested  ownership. 

'2i  The  Owner  is  in  .substantial  com- 
pliance with  the  Regiilatoiy  Agreement. 
Owners  are  not  diverting  project  funds 
for  personal  use.  No  dividends  are  being 
paid  during  any  period  of  financial  diflR- 
culty. 

<3i  The  management  agent  is  in  sub- 
stantial compliance,  with  the  manage- 
ment agreement.  The  current  manage- 
ment agreement  has  been  approved  by 
HUD.  Financial  records  are  adequately 
kept.  Occupancy  reqtiirements  are  being 
met.  Marketing  and  maintenance  pro- 
grams are  being  carried  out  In  an  ade- 
quate msuaner.  based  upon  available  fi- 
nancial resources. 

<4i  The  project's  problems  are  pri- 
marily the  result  of  factors  beyond  the 
control  of  the  present  ownership  and 
management. 

•  5)  The  major  problems  are  traceable 
to  an  inadequate  cash  fiow. 

<6i  The  infusion  of  Section  8  assist- 
ance will  solve  the  cash  fiow  problem  by : 

<i>  Making  it  possible  to  grant  needed 
rent  increases; 

lii^  Reducing  turnover,  vacancies  and 
collection  losses. 

<7>  The  Owner's  plan  for  remedying 
any  deferred  maintenance,  financial 
problems,  or  other  problems  is  realistic 
and  achievable.  There  Is  positive  evi- 
dence that  the  Owner  will  carry  out  the 
plan.  Examples  of  such  evidence  are  the 
Owner's  past  performance  in  correcting 
problems  and,  in  the  case  of  profit-moti- 
vated Owners,  any  cash  contributions 
made  to  correct  project  problems. 

(h)  Any  plan  submitted  purauant  to 
I  B86.105(d)  Is  foimd  by  HUD  to  be  ade- 
quate. 

§  886.108     Maximum     annual     rontrarl 
rominitni«nt. 

(a)  Number  of  units  fusisted.  Based 
on  analysis  of  housing  assistance  needs 
of  families  residing  or  expected  to  reside 
m  the  project,  HUD  shall  determine  the 


number  of  imits  to  be  assisted  up  to  100 
percent  of  the  units  In  the  project  All 
imlts  currently  assisted  tmder  section 
23  or  Section  8  shall  be  converted  and 
included  under  the  Contract  pursuant  to 
this  Subpart,  unless  the  parties  to  the 
Lease  or  Contract  object  to  such  conver- 
sion. Units  assisted  xmder  section  101  of 
the  Housing  and  Urban  Development 
Act  of  1965  or  under  section  236(f)  (2> 
of  the  National  Housing  Act  shall  not 
be  included  under  the  Contract  pursuant 
to  this  Subpart  imless  the  Owner  pro- 
poses and  HUD  approves  such  conver- 
sion. 

'bi  Maxiiiium  Annual  Contract  Coni- 
viitment.  Tlie  maximvmi  annual  housing 
assistance  payments  that  may  be  com- 
mitted imder  the  Contract  shall  be  that 
amount  which,  when  paid  annually  over 
the  term  of  the  Contract,  Is  determined 
by  HUD  to  be  sufficient  to  provide  for  all 
liousing  assistance  payments  and  fees 
under  the  Contract. 

'c>  Project  Account.  In  order  to  as- 
sure that  housing  assistance  payments 
will  be  increased  on  a  timely  basis  to 
cover  increases  in  Contract  Rents  or  de- 
creases in  Faniily  Inc<Hnes : 

<  1 )  A  Project  Account  shall  be  estab- 
lished and  maintained,  In  an  amoimt  as 
determined  by  the  Secretary  consistent 
with  his  responsibilities  imder  Section 
8ic)'6)  of  the  Act,  out  of  amoimts  by 
which  the  maximum  annual  Contract 
commitment  per  year  exceeds  amounts 
paid  under  the  Contitict  for  any  year. 
Tills  account  shall  be  established  and 
maintained  by  HUD  for  each  project  as 
a  specifically  identified  and  segregated 
accotmit.  and  payment  shall  be  made 
therefrom  only  for  the  purposes  of  d) 
housing  assistance  payments,  and  Ui> 
other  costs  specifically  authorized  or  ap- 
proved by  the  Secretary- 

(2)  Whenever  a  HUD-approved  esti- 
mate of  required  housing  assistance  pay- 
ments for  a  fiscal  year  exceeds  the  maxi- 
xxivan.  annual  Contract  commitment,  and 
would  catise  the  amoimt  In  the  Project 
Account  to  be  less  them  an  amount  equal 
to  40  percent  of  such  maximum  annual 
Contract  commitment,  HUD  shall,  with- 
in a  reasonable  period  of  time,  take  such 
additional  steps  authorized  by  Section 
8(c)  (6)  of  the  Act  as  may  be  necessary 
to  carry  out  this  assurance,  Including  (as 
provided  In  that  section  of  the  Act)  "the 
allocation  of  a  portion  of  new  authoriza- 
tions for  the  purpose  of  fimending  hous- 
ing assistance  contract.*." 

§886.109      Ilou^in;;   stoi-taiirc   pa*  lixiil* 

I  a)  Housing  Assistance  Payments  shall 
be  paid  to  Owners  for  units  imder  lea.se 
by  Eligible  Families,  In  accordance  with 
the  Contract  and  as  provided  In  this  sec- 
tion. These  housing  assistance  payments 
will  cover  the  dlfferoice  between  the 
Contract  Rent  and  the  portion  of  said 
rent  payable  by  the  Family.  If  the  Groes 
Family  Contribution  te  less  than  the  Al- 
lowance for  Utilities  and  Other  Services, 
the  difference  shaD  be  paysJsIe  to  the 
Family. 

(b)  No  Section  •  asslstanoe  may  be 
provided  for  any  unit  occupied  liy  an 
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Owner;     cooperatives    are     considered 
rental  housing. 

(c)  If  an  Eligible  Faanily  vacates  its 
unit  (otho-  than  as  a  result  of  acticm  by 
the  Owner  which  is  in  violation  of  the 
Lease  or  the  C<mtract  or  any  applicable 
law),  the  Owner  shall  receive  housing 
assistance  payments  in  the  amoimt  of 
80  percent  of  the  Contract  R^it  for  a 
vacancy  period  not  exceeding  60  days: 
Provided,  however.  That  if  the  Owner 
collects  any  of  the  Fsunily's  share  of 
the  rent  for  this  period,  or  applies  secu- 
rity deposits  for  unpaid  rent,  in  amounts 
which  when  added  to  the  80  percent  pay- 
ments, results  in  more  than  the  Contract 
Rent,  such  excess  shall  be  payable  to 
HUD  or  as  HUD  may  direct.  (See  also 
§  886.116.)  The  Owner  shall  not  be  en- 
titled to  any  payment  imder  this  para- 
graph unless  he:  (1)  Immediately  upon 
learning  of  the  vacancy,  has  notified 
HUD  of  the  vacancy  or  prospective  va- 
cancy and  the  reasons  for  the  vacancy, 
and  (2)  has  taken  and  continues  to  take 
all  feasible  actions  to  fill  the  vacancy 
including,  but  not  limited  to,  contacting 
applicants  on  his  waiting  list  (if  any) , 
and  advising  them  of  the  availability 
of  the  unit,  and  (3)  has  not  rejected  any 
eligible  applicant  except  for  good  cause. 

§  886.110     Contract  rents. 

(a)  The  sum  of  the  Contract  Rents 
plus  an  Allowance  for  Utilities  and  Other 
Services  shall  not  exceed  the  published 
Section  8  Fair  Market  Rents  for  Existing 
Housing,  except  that  they  may  be  ex- 
ceeded by  (1)  up  to  10  percent  if  the 
Field  Office  IMrector  determines  that 
special  circumstances  warrant  such 
higher  rents,  or  (2)  by  up  to  20  percent 
where  the  Regional  Administrator  de- 
termines that  special  circumstances 
warrant  such  higher  rents,  and  in  either 
case,  such  higher  rents  meet  the  test  of 
reasonableness  in  paragraph  (c)  of  this 
section. 

<b)  In  the  case  oi  any  project  com- 
pleted not  more  than  six  years  prior  to 
the  date  of  the  applicatioa  for  assistance 
under  this  part,  contract  rents  plus  any 
allowance  for  utilities  and  other  services 
may  be  as  high  as  75  percent  of  the 
published  Section  8  Fair  Market  Rents 
for  New  Construction,  which  limitation 
may  be  increased  (1)  by  up  to  10  percent 
if  the  field  office  director  determines  that 
special  circumstances  warrant  such 
higher  rents,  or  (2)  by  up  to  20  percent 
where  the  Regional  Administrator  deter- 
mines that  special  circumstances  war- 
rant such  higher  rents,  and  to  eitiier 
case,  such  higher  rents  meet  the  test  of 
reasonableness  to  paragraph  (c)  of  this 
section. 

(c)  In  any  case,  HUD  shall  determine 
and  so  certify  Uiat  the  Contract  Rents 
tor  the  project  do  not  exceed  rents  which 
are  reasonable  for  the  location.  quaUty. 
amenities,  facilities,  and  management 
and  malnteiiAnce  services  in  relation  to 
the  rents  paM  for  comparable  milts  in 
the  private  unassisted  maiket.  nor  shall 
the  Contract  Rents  esoeed  the  rents 
charged  by  the  Owner  to  unassisted  F^un- 
llles  for  comparable  units.  HUD  ahaH 
maintain  for  three  years  all  certiflcatlops 


and  relevant  documentation  under  this 
paragraph  (c) . 

§  886.1 1 1      Term  of  rotitract. 

A  Contract  may  be  for  an  initial  term 
of  not  more  than  5  years,  renewable  for 
successive  5  year  terms  by  agreement 
between  HUD  and  the  Owner:  Provided, 
That  the  total  Contract  term,  including 
renewals,  shall  not  exceed  15  years. 

§886.112      Rmt  adjustments. 

This  section  applies  to  adjustments 
of  the  dollar  amount  stated  in  the  Con- 
tract as  the  Maximum  Unit  Rent.  It  does 
not  apply  to  adjustments  in  rents  pay- 
able to  Owners  as  rec^fij^  by  HUD  in 
connection  with  its  mortgage  Insurance 
and /or  lending  fimctions. 

la)  Funding  of  Adjustments.  Housing 
Assistance  Payments  will  be  made  in  in- 
creased amounts  commensurate  with 
Contract  Rent  adjustments  up  to  the 
maximum  annual  amount  of  housing 
assistance  payments  specified  in  the 
Contract  pursuant  to  S  886.108(b) . 

(b)  Automatic  Annual  Adjustments. 
(1)  Automatic  Annual  Adjustment  Fac- 
tors will  be  determined  by  HUD  at  least 
annually ;  interim  revisions  may  be  made 
as  market  conditions  warrant.  Such  Fac- 
tors and  the  basis  for  their  determina- 
tion will  be  published  in  the  Pideral 
Register.  These  published  Factors  win  be 
reduced  appropriately  by  HUD  where 
utilities  are  paid  directly  by  Families. 

(2)  On  each  anniversary  date  of  the 
Contract,  the  Maximum  Unit  Rents  shall 
be  adjusted  by  applying  the  applicable 
Automatic  Annual  Adjustment  Factor 
most  recently  published  by  HUD.  Maxi- 
mum Unit  Rents  may  be  adjusted  up- 
ward or  downward,  as  may  be  appro- 
priate; however.  In  no  case  shall  the  ad- 
justed rents  be  less  than  the  Maximum 
Unit  Rents  on  the  effective  date  of  the 
Contract. 

(c)  Special  additioTial  adjustments. 
Special  additional  adjustments  shall  be 
granted,  when  approved  by  HUD,  to  re- 
flect increases  in  the  actual  and  neces- 
sary expenses  of  owning  and  maintaining 
the  Contract  units  which  have  resulted 
from  sut>stantial  general  increases  in  real 
property  taxes,  utility  rates  of  similar 
costs  (i.e.,  assessment,  and  utiUties  not 
covered  by  regulated  rates) ,  but  only  if 
and  to  the  extent  that  the  Owner  clearly 
demcHistrates  that  such  general  increases 
have  caused  tocreases  in  the  Owner's 
operating  costs  which  are  not  adequately 
compensated  for  by  automatic  aimual 
adjustments.  The  Owner  shall  submit  to 
HUD  finEmcial  statements  which  clearly 
support  the  increase. 

(d)  Overall  Limitation.  Notwithstand- 
ing any  other  provlslaDs  of  the  snbpajt, 
adjustments  as  provided  in  this  section 
shall  not  result  In  material  differences 
between  the  rents  charged  for  assisted 
and  cwnparaMe  nnassisted  units,  as  de- 
termined by  HUD. 

(e)  Incorporation  of  Rent  Adjust- 
ments. Any  adjttstment  in  Maxlmmn 
Unit  Rents  shall  be  Ineorporated  into  the 
Contract  by  a  dated  addendum  to  the 
Contract  fstahllnhlng  the  effective  date 
of  the  adjustment. 


§  886.113     HousiniE  qualil.v  slaiMlards. 

fusing  used  in  this  program  shall 
mea  the  Performance  Requirements  set 
forth  in  tills  section.  In  addttioa.  the 
housing  shall  meet  the  Acceptability  Cri- 
teria set  forth  to  this  section  except  for 
such  variations  as  are  proposed  and  ap- 
proved by  HUD.  Local  climatic  or  geo- 
logical conditions  or  local  codes  are  ex- 
amines which  may  justify  such  varia- 
tions. 

(a)  Sanitary  Facilities — (1)  Perform- 
ance Requirement.  The  dwelling  unit 
shall  include  its  own  sanitary  facilities 
which  are  to  proper  operattog  condition, 
can  be  used  to  privacy,  aiul  are  adequate 
for  personal  cleanltoess  and  the  disposal 
of  human  waste. 

<2>  AcceptabiUty  Criteria.  A  flush 
toilet  m  a  separate,  private  room,  a  fixed 
basto  with  hot  and  cold  runiung  water, 
and  a  shower  or  tub  with  hot  and  cold 
runntog  water  shall  be  present  to  the 
dwelling  unit,  all  to  proper  operating 
condition.  These  faclUties  shall  utilise  an 
approved  public  or  private  disposal  sys- 
tem. 

(b)  Food  Preparation  and  Refuse  Dis- 
posal— (1)  Performance  Requiremmt. 
The  dwelltog  tmlt  shall  contato  suitable 
space  and  equipment  to  store,  prepare, 
and  serve  foods  to  a  sanitary  manner. 
There  shall  be  adequate  facilities  and 
services  for  the  sanitary  disposal  of  food 
wastes  and  refuse,  inchidtog  facilities  for 
tempcHTiry  storage  where  necessary. 

(2)  AeeeptdbOitif  criteria.  The  unit 
Shan  contain  the  followtog  equipment 
in  proper  operating  condition:  A  cook- 
tog  stove  or  range  and  a  refrigerator  of 
appropriate  size  for  the  unit,  and  a 
kitchen  sink  with  hot  and  cold  runnmg 
water.  The  sink  shall  drain  into  an  ap- 
proved public  or  private  system.  Ade- 
quate space  for  the  storage,  preparation 
and  servtog  of  food  shall  be  provided. 
There  shaD  be  adequate  facilities  and 
services  for  the  sanitary  disposal  of  food 
wastes  and  refuse,  tocluding  facilities  for 
temporary  storage  where  necessary  ie.g., 
gariHige  cans). 

(c)  Space  and  Secwitv — (1)  Perform- 
ance Requirement.  The  dwelling  unit 
shaD  afford  the  Family  adequate  space 
and  security. 

(2)  Aeeeptabaitf  Criteria.  A  livtog 
room,  kitchen  area,  and  bathroom  shall 
be  present;  and  the  dwelltog  tmlt  shall 
contain  at  least  mie  sleeping  room  or 
living/sleeping  room  of  appr<H>riate  size 
for  each  two  persons.  Exterior  doors  and 
wtodows  aocesiUale  from  outside  the  unit 
shall  be  lockable. 

(d)  Thermal  Environment — (1)  Per- 
formance Requirement.  The  dwelling 
unit  shall  have  and  be  cmmble  of  nuUn- 
tatotog  a  tbnmal  envinnunent  healthy 
for  the  human  body. 

(2)  AoceptabtHtif  Criteria.  The  dweU- 
ing  unit  shall  ooutain  safe  heating  and/ 
or  cooling  f  adUttes  which  are  In  proper 
operating  condttlan  and  can  provide  ade- 
quate heat  and/or  eoohng  to  each  room 
to  the  dweUinc  unit  mpptoprialbt  tor  the 
dimate  to  assure  a  healthy  llrlng  en- 
vlronmenL  naveBted  room  heoteri  which 
bum  gas.  oil  or  kerosene  are  nnaooept- 
able. 
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(e>  Illumination  and  Electricity — (1) 
Performance  Reguirement.  Each  room 
shall  have  adequate  natural  or  artificial 
illumination  to  permit  normal  Indoor 
activities  and  to  support  the  health  and 
safety  of  occupants.  Sufficient  electrical 
sources  shall  be  provided  to  permit  use  of 
essential  electrical  appliances  while  as- 
suring safety  from  fire. 

(2)  Acceptability  Criteria.  Living  and 
sleeping  rooms  shall  include  at  least  one 
window.  A  ceiling  or  wall  type  light  fix- 
ture shall  be  present  and  working  in  the 
bathroom  and  kitchen  area.  At  least  two 
electric  outlets,  one  of  which  may  be  an 
overhead  light,  shall  be  present  and  oper- 
able in  the  living  area,  kitchen  area,  and 
each  bedroom  area. 

(f)  Structure  and  Materials — il)  Per- 
formance Requirement.  The  dwelling 
unit  shall  be  structurally  soimd  so  as  not 
to  pose  smy  threat  to  the  health  and 
safety  of  the  occupants  and  so  as  to 
protect  the  occupants  from  the  environ- 
ment. 

(2)  Acceptability  Criteria.  Ceilings. 
walls  and  floors  shall  not  have  any  seri- 
ous defects  such  as  severe  bulging  or 
leaning,  large  holes,  loose  surface  mate- 
rials, severe  buckling  or  noticeable  move- 
ment under  walking  stress,  missing  parts 
or  other  serious  damage.  The  roof  struc- 
ture shall  be  firm  and  the  roof  shall  be 
weathertlght.  The  exterior  wall  structxire 
and  ezterKn*  wall  surface  shall  not  have 
any  serious  defects  such  as  serious  lean- 
ing, buckling,  sagging,  cracks  or  holes, 
loose  siding,  or  other  serious  damage.  The 
condition  and  eaulpment  of  interior  and 
exterior  stairways,  halls,  porches,  walk- 
ways, etc.,  shall  be  such  as  not  to  present 
a  danger  of  tripping  or  falling.  Elevators 
shall  be  maintained  in  safe  and  operat- 
ing condition. 

<g)  Interior  Air  Quality — (1)  Per- 
formance Requirement.  The  dwelling 
unit  shall  be  free  of  pollutants  in  the  air 
at  levels  which  threaten  the  health  of  the 
occupants. 

(2)  Acceptability  Criteria.  The  dwell- 
ing unit  shall  be  free  from  dangerous 
levels  of  air  pollutlcm  from  carbon  mon- 
ttdde,  sewer  gas,  fuel  gas,  dust,  and  other 
bannful  air  pollutants.  Air  circulation 
■ban  be  adequate  throughout  the  unit. 
Bathroom  areas  shall  have  at  least  one 
opanaUe  window  or  other  adequate  ex- 
haust ventllatloa. 

(h)  Water  Supply— (I)  Performance 
Requirement.  The  water  supply  shall  be 
free  from  contamination. 

(2)  Acceptability  Criteria.  The  unit 
shall  be  served  by  an  apinroved  public  or 
private  sanitary  water  supply. 

(1)  Lead  Baaed  Paint— n)  Perform- 
mnee  Reguirement.  (i)  The  dwelling  unit 
abaSk  be  in  compliance  with  HUU  Lead 
Based  Paint  regulations,  24  CFR,  Part 
35.  issued  pursuant  to  the  Lead  Based 
Paint  Poisoning  Prevention  Act,  42 
VJB.C.  4801,  and  the  Owner  shall  provide 
a  certification  that  thedwrillng  Is  In  ac- 
cordance with  such  HX7D  Regulations. 

(ID  If  the  property  was  c<mstructed 
prior  to  1950,  the  Family  upon  occupancy 
shall  have  been  f  innlshed  the  notice  re- 
quired by  HUD  Lead  Based  Paint  regula- 
tkHis  and  procedures  regarding  the  haz- 
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ards  of  lead  based  paint  poisoning,  the 
symptoms  and  treatment  of  lead  iwlson* 
ing  and  the  precautions  to  be  taken 
against  lead  poisoning. 

(2)  Acceptability  Criteria.  Same  at 
Performance  Requirement. 

(j)  Access — (I)  Performance  Require' 
ment.  The  dwelling  unit  shall  be  iise- 
able  and  capable  of  being  maintained 
without  unauthorized  use  of  other  pri- 
vate properties,  and  the  building  shaU 
provide  an  alternate  means  of  egi'ess  in 
case  of  fire. 

(2)  Acceptability  Criteria.  The  dwell- 
ing miit  shall  be  useable  and  capable  of 
being  maintained  without  unauthorized 
use  of  other  private  properties.  The 
building  shall  provide  an  alternate  means 
of  egress  in  case  of  fire  (such  as  fire 
stairs  or  egress  through  windows) . 

(k)  Site  ajid  Neighborhood — (1)  Per- 
formance Requirement.  The  site  and 
neighborhood  shall  be  reasonably  free 
frwn  disturbing  noises  and  reverbera- 
tions and  other  hazards  to  the  health, 
safety,  and  general  welfare  of  tJie 
occupcuits. 

(2)  Acceptability  Criteria.  The  site 
and  neighborhood  shall  not  be  subject  to 
serious  adverse  raivlronmental  condi- 
tions, natural  or  manmade,  such  as  dan- 
gerous walks,  steps.  Instability,  flooding, 
poor  drainage,  septic  tank  back-ups.  sew- 
age hazards  or  mudslides;  abnormal  air 
pollution,  smoke  or  dust;  excessive  noise, 
vibration  or  vehicular  traffic;  excessive 
accumulations  of  trash;  vermin  or  rodent 
Infestation;  or  fire  hazards. 

( 1 )  Sanitary  Condition —  ( 1 )  Per  for  m- 
cmce  Requirement.  The  unit  and  its 
equipment  shall  be  in  sanitary  condition. 

(2)  AcceptaMlity  Criteria.  TOie  imtt 
and  its  equipment  shall  be  free  of  vermin 
and  rodent  InfestatlMi. 

(m)  Congregate  Housing.  The  fore- 
going standards  shall  apply  except  for 
paragraph  (b)  of  this  section.  Food 
Preparation  and  Refuse  Disposal.  In  ad- 
dition, the  following  standards  shall 
aw>ly: 

(1)  The  imit  shall  contain  a  refriger- 
ator of  appropriate  size. 

(2)  The  central  dining  facility  (and 
kitchen  facility,  if  any)  shall  contain 
suitable  speLoe  and  eqiilpment  to  store, 
prepare  and  serve  food  In  a  sanitary 
manner,  and  there  shall  be  adequate  fa- 
cilities and  services  for  the  sanitary  dis- 
posal of  food  wastes  and  refuse,  includ- 
ing facilities  for  toz^wrary  storage 
where  necessary  (e.g.,  garbage  cans) . 

§  886.114      Equal     opporiunilT     r<>qu!r«- 
ments. 

Particlpatl<xi  in  the  program  author- 
ized in  this  Subpart  re<nilres  compUanoe 
with  (a)  TlUe  VI  of  the  Civil  Rights  Act 
of  1984,  Title  VIQ  of  the  Civil  Rights 
Act  of  1968,  Executive  Orders  11083  and 
11246.  and  section  3  of  the  Housing  and 
Urban  Development  Act  ot  1968;  and  (b) 
all  rules,  regulatkns,  and  requirements 
Issued  pursuant  thereto. 


6  886.115      [Reserved] 

5  886.1 16     Security  and  utility  deposit*. 

(a)  An  Owner  may  require  Families  to 
pay  a  security  deposit  in  an  amount  \s> 


to,  but  not  more  than,  one  month's  Gross 
Family  Contribution.  If  a  Family  vacates 
its  imlt.  the  Owner,  subject  to  State  and 
local  laws,  may  utilize  the  deposit  as  re- 
imbui-sement  for  any  impaid  rent  or 
other  amount  owed  under  the  Lease. 
If  the  Family  has  provided  a  security 
deposit  and  it  is  insufficient  for  such  re- 
imbursement, the  Owner  may  claim  re- 
imbursement from  HUD,  not  to  exceed 
an  amoimt  equal  to  the  remainder  of  one 
month's  Contract  Rent.  Any  reimburse- 
ment under  this  section  shall  be  applied 
first  toward  any  impaid  rent.  If  a  Fam- 
ily vacates  the  unit  owing  no  rent  or 
other  amount  imder  the  Lease  or  if  such 
amount  is  less  than  the  amount  of  the 
security  deposit,  the  Owner  shall  refund 
the  full  amount  or  the  unused  balance, 
as  the  case  may  be,  to  the  Family. 

<b)  In  those  jurisdictions  where  in- 
terest is  payable  by  the  Owner  on  securi- 
ty deposits,  the  refunded  amo'ont  shall 
include  the  amount  of  interest  payable. 
AU  security  deposit  funds  shall  be  depos- 
ited by  the  Owner  in  a  segregated  bank 
account,  and  the  balance  of  this  account, 
at  all  times,  shall  be  equal  to  the  total 
amount  collected  fmai  tenants  then  in 
occupancy,  plus  any  accrued  interest. 
The  Owner  shall  comply  with  all  State 
and  local  laws  regarding  Interest  pay- 
ments on  security  deposits. 

(c)  Families  shall  be  expected  to  ob- 
tain the  funds  to  pay  security  and  utility 
deposits,  if  required,  from  their  own 
resoiuxes  and /or  other  private  or  pub- 
lic soiurces. 

§  886.117  Establishment  of  Income 
Limit  Schedulet;  30  Percent  Occu- 
pancy by  Very  Low-Income  Families. 

(a)  HUD  will  establish  schedules  of 
Income  limits  for  determining  whether 
Families  qualify  as  Lower-Income  Fami- 
lies and  Very  Low-Income  Families. 

(b)  In  filling  vacancies,  the  Owner 
.shall  rent  to  Very-Low  Income  Families 
imtil  at  least  30  i>ercent  of  the  Contract 
units  are  occupied  by  such  Families. 
Thereafter,  the  Owner  shall  exercise  his 
best  efforts  to  maintain  at  least  30^  per- 
cent occupancy  of  Contract  units  by  Veiy 
Low-Income  Families. 

§  886.118  Establishment  of  amount  of 
housing  assistance  payments. 

«a)  The  amount  of  Housing  Assistance 
Payment  chi  Behalf  of  Eligible  F^amUy,  to 
be  determined  in  accordance  wltfasched- 
ules  and  criteria  established  by  HUD,  will 
equal  the  differaice  between  (1)  no  less 
than  15  percent  nor  more  than  25  per- 
cent of  the  Family's  Income,  and  (2)  the 
Gross  Rent  taking  into  ccMisideratlmi  the 
Income  of  the  Family,  the  number  of 
minor  children  in  the  household,  and  the 
extent  of  medical  en*  other  unusual  ex- 
penses Inciurred  by  the  Family  except 
that,  in  the  case  of  a  large  Very  Low-In- 
come Family  or  a  very  large  Lower-In- 
come Family  or  a  Family  with  excepticm- 
aJ  medical  or  other  unusual  expenses,  the 
amount  of  the  Housing  Assistance  Pay- 
ment shall  be  the  difference  between  16 
po-cent  of  the  Family's  Income  and  the 
Gross  Rent,  llie  term  large  Family 
means  a  Family  which  includes  six  or 
more  minors  (other  than  the  head  ot 
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the  Family  or  spouse) .  Tlie  term  very 
large  Family  means  a  Family  which  in- 
cludes eight  or  more  minors  (other  than 
the  head  of  the  Family  or  spouse) . 

(b)  For  any  section  221(d)  (3)  BMIR, 
section  236,  or  Section  202  project,  the 
Housing  Assistance  Payment  shaU  be  the 
amount  by  which  the  rent  payable  by 
the  eligible  Family  under  section  8  is  less 
than  the  subsidized  rent  (which  subsidy 
shall  not  be  reduced  by  reason  of  any 
section  8  assistance) . 

(c)  In  no  event  may  any  tenant  bene- 
fit from  more  than  one  of  the  following 
subsidies:  Rent  Supplements,  section  236 
deep  subsidies,  section  23  leasing  assist- 
ance, and  section  8  housing  assistance. 

§  886.1 19      Responsibilities  of  Owner. 

(a)  The  Owner  shall  be  responsible  for 
management  and  maintenance  of  the 
p«x)ject  in  conformance  with  require- 
ments of  the  Regulatory  Agreement. 
These  responsibilities  shall  include  but 
not  be  limited  to: 

(1)  Payment  for  utilities  and  services 
(imless  paid  directly  by  the  Family),  in- 
surance and  taxes; 

(2)  Performance  of  all  ordinary  and 
extraordinary  maintenance; 

(3)  Performance  of  all  management 
f mictions  including  the  taking  of  appli- 
cations, selection  or  Families  including 
verification  of  Income  and  other  perti- 
nent requirements,  and  determination  of 
eligibility  and  amovmt  of  Family  contri- 
bution in  accordance  vrith  HUD-estab- 
llshed  schedules  and  criteria; 

(4)  Collection  of  Family  rents; 

(5)  Termination  of  tenancies,  includ- 
ing evictions ;  except  that  in  cases  where 
the  PHA  is  a  party  to  the  Contract,  the 
Owner  must  obtain  the  PHA's  authori- 
zation for  an  eviction; 

(6)  Preparation  and  fumishii^  of  in- 
formation required  under  the  Cwitract; 

(7)  Reexamination  of  Family  Income, 
composition,  and  extent  of  exceptional 
medical  or  other  unusual  expenses,  and 
redeterminations,  as  appropriate,  of  the 
amount  of  Family  contribution  and 
amoimt  of  Housing  Assistance  Pajnnent 
in  accordance  with  HUD-established 
schedules  and  criteria; 

(8)  Redeterminations  of  amount  of 
Family  contribution  and  amount  of 
Housing  Assistance  Payment  in  accord- 
ance with  HUD-established  schedules 
and  criteria  as  a  result  of  an  adjustment 
by  HUD  of  any  applicable  Allowance  for 
Utilities  and  Other  Services;  and 

(9)  Compliance  with  equal  opportu- 
nity requirements. 

(b)  In  the  event  of  a  financial  default 
under  the  project  mortgage,  HUD  shall 
have  the  right  to  make  subsequent  Hous- 
ing Assistance  Payments  to  the  mort- 
gagee until  such  time  as  the  default  is 
cured,  or,  at  the  option  ot  the  mortgagee 
and  subject  to  HUD  approval,  until  some 
other  agreed-upon  time, 

(c)  Subject  to  HUD  approval,  any 
Owner  may  contract  with  any  private  or 
public  entity  to  perform  for  a  fee  the 
services  required  by  paragraph  (a)  of 
this  section:  Provided,  That  such  con- 
tract shall  not  shift  any  of  the  Owner's 
responsibilities  or  obligations. 


§  886.120      Responsibility  for  ronlrart  ad- 
ministration. 

(a)  HUD  is  responsible  for  adminis- 
tration of  the  Contract.  HUD  may  con- 
tract with  another  entity  for  the  per- 
formance of  some  or  all  of  its  Contract 
administration  functions. 

(b)  The  Contract  shall  contain  a  pro- 
vision to  the  effect  (1)  that  if  HUD  de- 
termines that  the  Owner  is  not  in  com- 
pliance under  the  Contract,  HUD  shall 
notify  the  Owner  of  the  actions  required 
to  be  taken  to  restore  cofhpliance  and 
of  the  remedies  to  be  implied  by  HUD 
including  abatement  of  Housing  Assist- 
ance Payments  and  recovery  of  over- 
payments, where  appropriate;  and  (2) 
that  if  he  fails  to  comply,  HUD  has  the 
right  to  terminate  the  Contract  or  to 
take  other  corrective  action.  A  default 
under  the  Regulatory  Agreement  shall  be 
treated  as  non-compliance  under  the 
Contract. 

§  886.121      Marlvcling. 

(a)  Marketing  of  units  and  selection 
of  Pamihes  by  the  Owner  shall  be  in 
accordance  with  the  Owner's  HUD- 
approved  Affirmative  Fair  Housing  Mar- 
keting Plan,  if  required,  and  with  all 
regulations  relating  to  fair  housing  ad- 
vertising including  use  of  the  equal  op- 
portunity logotype,  statement,  and  slo- 
gan in  all  advertising.  Projects  shall  be 
managed  and  operated  without  regard 
to  race,  color,  creed,  religion,  sex,  or 
national  origin. 

(b)  In  taking  applications,  selecting 
families,  and  all  related  determinations, 
the  Owner  shall  comply  with  the  applica- 
ble provisions  of  the  Contract. 

§  886.122     Lease  requirements. 

TTie  Lease  shall  certain  all  required 
provisions  specified  in  paragraph  (b)  of 
this  section  and  none  of  the  prohibited 
provisions  listed  in  paragraph  (c)  of  this 
section  and  shall  otherwise  conform  to 
the  form  of  Leasfe  approved  by  HUD. 

(a)  rcrm  of  Lease.  The  term  of  the 
Lease  shall  be  for  not  less  than  one 
month,  nor  more  than  one  year.  The 
Lease  may  contain  a  provision  permit- 
ting termination  up  to  30  days  advance 
written  notice  by  either  party. 

(b)  Required  Pnmisions.  The  Lease 
between  the  Owner  (Lessor)  and  the 
Family  (Lessee)  shall  contain  the  follow- 
ing provisions: 

AdAendum  to  Lease.  The  following  addi- 
tional Lease  proTlaloDs  are  Incorporated  In 

full  In  the  Lease  between 

(Lessor)    and (Lessee)   few  the 

foUowlng  dweUlng  unit:  In 

case  of  any  conflict  between  these  and  any 
other  provisions  of  the  Lease,  these  provi- 
sions shall  prevail. 

a.  The  total  rent  shall  be  $ 

per  month. 

b.  Of  the  total  rent.  $ shall 

be  payable  by  or  at  the  direction  of  the 
Department  of  Housing  and  Urban  Develop- 
ment ("HT7D")  as  housing  assistance  pay- 
ments    on     behalf     of     the     Leasee     and 

$ ahaU  t>e  payable  by  the  Leasee. 

These  amounts  shall  be  subject  to  change  by 
reason  of  changes  In  the  Lessee's  famUy  In- 
come, family  eomposltlaa.  or  extent  of  ex- 
ceptional medical  or^ther  unusual  expenses. 
In  accordance  with  HXTD-estaMlshed  sched- 
ules and  criteria;  or  by  reason  of  adjustment 


by  HUD  of  any  applicable  Allowance  for  UtU- 
Ities  and  Other  Services.  Any  such  change 
shall  be  effective  as  of  the  date  stated  in  a 
notification  to  the  Lessee. 

c.  The  Lessor  shaU  not  discriminate 
against  the  Lessee  In  the  provision  of  serv- 
ices, or  In  any  other  manner,  on  the  grounds 
of  race,  color,  creed,  religion,  sex,  or  national 
origin. 

d.  The  Lessor  shall  provide  the  following 
utilities,  services,  and  maintenance: 

e.  The  Lessor  shall  not  evict  the  Lessee 
unless  the  Lessor  compiles  with  the  require- 
ments of  local  law.  If  any.  and  of  this  provi- 
sion. The  Lessor  shall  give  the  Lessee  a  writ- 
ten notice  of  the  proposed  eviction,  stating 
the  grounds  and  advising  the  Lessee  that  he 
has  10  days  (or  such  greater  number.  If  any, 
that  may  be  required  by  local  law)  within 
which  to  respond  to  the  Lessor. 

f.  (Include  this  provision  only  where  a 
PHA  Is  a  party  to  the  Contract  between  the 
Lessor  and  HUD.)  Because  the  Lessor  must 
obtain  the  PHA's  authorization  for  an  evic- 
tion, a  copy  of  the  notice  shaU  be  furnished 
slmiiltaneously  to  the  PHA,  and  the  notice 
shall  also  state  that  the  Lessee  may,  wlthtn 
the  same  time  period,  present  bis  objections 
to  the  PHA  In  writing  or  in  person.  The 
PHA  ShaU  forthwith  examine  the  grounds 
for  eviction  and  shall  authorize  the  eviction 
unless  It  finds  the  grounds  to  be  insufllclent 
under  the  Lease.  The  PHA  shAlI  notify  the 
Lessor  and  the  Lessee  of  Ita  determination 
within  20  days  of  the  date  of  the  notice  to 
the  Lessee,  whether  or  not  the  Lessee  has  pre- 
sented objections  to  the  PHA.  If  the  Lessor 
has  not  received  a  response  from  the  PHA 
within  20  days,  he  shall  telephone  the  PHA 
and  shall  be  Informed  by  the  PHA  whether  a 
notice  of  determination  has  been  maUed.  If 
the  PHA  tnforavs  the  Lessor  that  no  notice 
has  been  milled  within  the  20-day  period, 
the  PHA  shall  b«  deemed  to  have  author- 
ized the  eviction.  The  PHA  shall  be  entitled 
to  a  fee  as  provided  In  the  Contract  for  each 
prop>osed  eviction  action  submitted  by  the 
Lessor  and  reviewed  by  the  PHA. 

Lessor 

By 

Date  -- 

Lessee 

Date 

(c)  ProMbitea  ProvUion*.  Lease  clauses 
which  fall  within  the  classifications  listed 
below  shaU  not  be  included  In  any  Lease. 

( 1 )  Confession  of  Judgment.  Prior  consent 
by  tenant  to  any  lawsuit  the  landlord  may 
bring  against  him  In  connection  with  th« 
Lease  and  to  a  Judgment  In  favor  of  th* 
landlord. 

(3)  Distraint  for  Rent  or  Other  Charges. 
Authorization  to  the  landlord  to  take  prop- 
erty of  the  tenant  and  hold  it  as  a  pledge 
untu  the  tenant  performs  any  obligation 
which  the  landlord  tias  determined  th* 
tenant  has  failed  to  perform. 

(5)  Exculpatory  Clause.  Agreement  t>y 
tenant  not  to  liold  the  landlord  or  landlord's 
agents  liable  for  «ny  acts  or  omlssiona 
whether  Intentional  or  negligent  on  the  part 
of  the  landlord  or  the  landlord's  authorized 
representative  or  agents. 

(4)  Waiver  of  l^egml  Notice  by  Tenant  Prior 
to  Actions  for  Svtetion  or  Money  Judgments. 
Agreement  by  tenant  that  the  landlord  may 
Institute  suit  without  any  notice  to  th* 
tenant  that  tbe  suit  has  been  filed. 

(6)  Waiver  of  Legd  Proceedings.  Authorl- 
Batlon  to  tbs  Isnrtlnrd  to  svlct  tbs  tenant 
or  hold  or  ssU  ths  tenants  poasssstons  when- 
ever the  landlord  iliilwiiiliiss  tliat  a  tireadi 
or  default  has  oocutred.  wlthont  iwtloe  to 
ttte  tenant  or  any  dsteratlnatlon  by  a  court 
oC  the  rights  and  UaUUties  at  Xtm  parties. 

(6)  WalvtT  of  fart  TrtaL  Antliorlantton  to 
the  landlord^  lawyer  to  appear  In  court  for 
the  tenant  and  to  waive  the  tenant's  right  to 
a  trial  by  Jury. 
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(7)  Waiver  of  Right  io  Appeal  Judicial 
Error  in  Legal  Proceedings.  Authorization  to 
the  landlord's  lawyer  to  waive  the  tenant's 
ngbt  to  appeal  on  the  ground  of  Judicial 
error  In  any  suit  or  the  tenant's  right  to  file  a 
suit  In  equity  to  prevent  the  execution  of  a 
Judgment. 

1 8)  Tenant  Chargeable  with  Costs  of  Legal 
Actions  Regardless  of  Outcome.  Agreement 
by  the  tenant  to  pay  attorney's  fees  or  other 
legal  costs  whenever  the  landlord  decides  to 
take  action  against  the  tenant  even  though 
the  court  finds  In  favor  of  the  tenant. 
( Omission  of  such  clause  does  not  mean  that 
the  tenant  as  a  party  to  a  lawsuit  may  not  be 
obligated  to  pay  attorney's  fees  or  other  costs 
if  he  loses  the  suit.) 

i;  886.123      Mainlenani-<-,    upt-rulion    and 
in*ip<>ciionK. 

<a)  Maintenance  and  Operation.  The 
Owner  shall  maintain  and  operate  the 
project  so  as  to  provide  Decent,  Safe, 
and  Sanitary  housing  and  he  shall  pro- 
vide all  the  services,  maintenance  and 
utilities  which  he  agrees  to  provide  un- 
der the  Contract,  subject  to  abatement 
of  housing  assistance  payments  or  other 
applicable  remedies  if  he  falls  to  meet 
these  obligations. 

«b)  Inspection  Prior  to  Occupancy. 
Prior  to  occupancy  of  any  unit  by  a 
Family,  the  Owner  and  the  Family  shall 
inspect  the  unit  and  both  shall  certify, 
(Ml  forms  prescribed  by  HUD  that  they 
have  inspected  the  unit  and  have  deter- 
mined it  to  be  Decent,  Safe,  and  Sanitary 
in  accordance  with  the  criteria  provided 
In  the  prescribed  forms.  Copies  of  these 
reports  shall  be  kept  on  file  by  the  Owner 
for  at  least  three  years. 

<c)  Periodic  Inspections.  HUD  will  in- 
spect or  cause  to  be  inspected  each  Con- 
tract unit  and  related  facilities  at  least 
annually  and  at  such  other  times  as 
HUD  may  determine  to  be  necessary  to 
assure  that  the  Owner  is  meeting  his  ob- 
ligation to  maintain  the  units  in  Decent, 
Safe  and  Sanitary  condition  and  to  pro- 
vide the  agreed  upon  utilities  and  other 
services.  HUD  will  take  into  account 
complaints  by  occupants  and  any  other 
Information  coming  to  its  attrition  in 
scheduling  inspections  and  shall  notify 
the  Owner  of  its  determination. 

(d)  Units  Not  Decent,  Safe,  and  Sani- 
tary. If  HUD  notifies  the  Owner  that  he 
has  failed  to  maintain  a  dwelling  unit 
in  Decent,  Safe,  and  Sanitary  condition 
and  the  Owner  fails  to  take  corrective 
action  within  the  time  prescribed  In 
the  notice,  HUD  may  exercise  any  of  its 
rights  or  remedies  under  the  Contract, 
Including  abatement  of  housing  assist- 
ance payments,  even  if  the  Family  con- 
tinues to  occupy  the  unit. 

§  n}l6. 124  I>r<>\uiiiinalion  of  family  in- 
i'«iiii<%  romptiMition,  and  extent  of  ex- 
f-eptional  medical  or  other  unu^sual 
expen.nes. 

<a)  Reexamination  of  Family  Income, 
composition,  and  the  extent  of  medicsJ 
or  c^her  unusual  expenses  Inctirred  by 
the  Family  shall  be  made  by  the  Owner 
at  least  annually  (except  that  such  re- 
views may  be  made  at  intervals  no  longer 
than  two  years  In  the  case  of  elderly 
Families) ,  and  appropriate  redetermlna- 
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tions  shall  be  made  by  the  Owner  of  the 
amount  of  the  Gross  Family  Contribu- 
tion and  the  amount  of  the  housing  as- 
sistance payment,  all  in  accordance  with 
schedules  and  criteria  established  by 
HUD. 

(b)  A  Family's  eligibility  for  housing 
assistance  payments  shall  continue  untU 
the  amount  pajrable  by  the  Family 
equals  the  Gross  Rent  for  the  dwelling 
unit  it  occupies.  However,  the  termina- 
tion of  eligibility  at  such  point  shall  not 
aflfect  the  Family's  other  rights  under 
its  Lease  nor  shall  such  termination  pre- 
clude resumption  of  payments  as  a  re- 
sult of  subsequent  changes  In  income  or 
rents  or  other  relevant  ctrcumstanceB 
during  the  term  of  the  Contract.  A  Fam- 
ily may  at  any  time  request  a  redeter- 
mination of  its  Gross  Family  Contribu- 
tion on  the  basis  of  changes  in  Family 
Income  or  other  relevant  circumstancea. 

§  886.125  Overcrowded  and  iind<T«M-<-ii- 
pied  units. 

If  HUD  determines  that  a  contract 
unit  assisted  under  this  part  is  not  De- 
cent, Safe,  and  Sanitary  by  reason  of 
increase  in  Family  size  or  that  a  Con- 
tract unit  is  larger  than  appropriate  f<M' 
the  size  of  the  Family  in  occupancy, 
housing  assistance  payments  with  re- 
spect to  such  unit  will  not  be  abated,  un- 
less the  Owner  fails  to  offer  the  Family 
a  suitable  unit  as  soon  as  one  becc»neE 
vacant  and  ready  for  occupancy.  The 
Owner  may  receive  housing  assistance 
payments  for  the  vacated  unit  if  he  com- 
plies with  the  requirements  of  §  886.109. 

§S86.I26  .Adjustment  of  allowanre  for 
utilities  and  other  s«'r\ices. 

HUD  shall  determine,  as  part  of  its 
animal  inspection  and  at  such  other 
times  as  it  deems  appropriate,  whether  an 
adju.stment  is  required  in  the  Allowance 
for  Utilities  and  Other  Services  applica- 
ble to  the  dwelling  units  in  the  project, 
on  grounds  of  changes  in  utility  rates 
or  other  change  of  general  applicability 
to  all  units  in  the  project.  If  HUD  de- 
termines that  an  adjustment  should  be 
made,  HUD  shall  prescribe  the  amoimt 
of  the  adjustment  and  direct  the  Owner 
to  make  promptly  a  corresponding  ad- 
justment in  the  amount  of  rent  to  be 
paid  by  the  affected  Families  and  the 
amount  of  housing  assistance  payment 

§  886.127  Inapplicability  of  low-rent 
public  housing  model  lease  and  Kriev> 
aiire  procedures. 

Jl^odel  lease  and  grievance  procedui-es 
established  by  HUD  for  PHA-owned  lovi'- 
rent  public  housing  are  not  applicable 
to  projects  operating  under  section  8 
project  commitments  pursuant  to  thi« 
subpart. 

§  886.128     Evictions.  | 

<a)  The  Owner  shall  not  evict  the 
Family  unless  the  Owner  complies  with 
the  requirements  of  local  law,  if  any, 
and  of  this  section.  The  Owner  shall  give 
the  Family  a  written  notice  of  the  pro- 
posed eviction,  stating  the  groimds  and 
advising  the  Family  that  it  has  10  days 


I  or  ,^uch  greater  number,  if  any,  that 
may  be  required  by  local  law)  within 
which  to  respond  to  the  Owner. 

<b)  Where  a  PHA  is  a  party  to  the 
Contract  between  the  Owner  and  HUD. 
the  Owner  must  obtain  the  PHA's  au- 
thorization for  an  eviction;  accordingly, 
a  copy  of  the  notice  shall  be  furnished 
simultaneously  to  the  PHA,  and  the  no- 
tice .shall  also  state  that  the  Family  may. 
within  the  same  time  period,  present  it*; 
objections  to  the  PHA  in  writing  or  in 
person.  The  PHA  shall  forthwith  exam- 
ine the  grounds  for  eviction  aiid 
shall  authorize  the  eviction  unless  it 
find.s  the  grounds  to  be  insufficient  under 
the  Lease.  The  PHA  shaU  notify  the 
Owner  and  the  Family  of  its  determina- 
tion within  20  days  of  the  date  of  the 
notice  to  the  Family,  whether  or  not  the 
Family  has  presented  objections  to  the 
PHA  If  the  Owner  has  not  received  a 
response  from  the  PHA  within  20  days. 
he  .shall  telephone  the  PHA  and  shall  be 
informed  by  the  PHA  whether  a  notice 
of  determination  has  been  mailed.  If  the 
PH.^  Informs  the  Owner  that  no  notice 
ha-  been  mailed  within  the  20-day  pe- 
riod me  PHA  shall  be  deemed  to  have 
authoiii^ed  the  eviction.  The  PHA  shall 
be  entiiled  to  a  fee  as  provided  in  the 
Contiact  for  each  proposed  eviction  ac- 
tion .submitted  by  the  Owner  and  re- 
viewed by  the  PHA. 

S  886. ]2*>  Reduction  of  nitniber  of  iom- 
trarl  units  for  failure  to  lease  Io  eli- 
trihle  families. 

a '  If  at  any  time,  beginning  six 
rnonth.'^  after  the  effective  date  of  the 
Contract,  the  Owner  falls  for  a  con- 
tinuou.s  period  of  six  months  to  have  at 
least  80  percent  of  the  Contract  units 
leased  or  available  for  leasing  by  Eligible 
Families.  HUD  may  on  30  days  notice 
reduce  the  number  of  Contract  units  to 
not  less  than  the  number  of  units  unde: 
lease  or  available  for  leasing  by  Eligible 
Families,  plus  10  percent  of  such  number 
if  the  number  is  10  or  more,  rounded  to 
the  next  highest  number. 

<b>  At  the  end  of  the  initial  term  of 
the  Contract  and  of  each  renewal  term. 
HUD  may,  by  notice  to  the  Owner,  reduce 
the  number  of  Contract  units  to  not  less 
than  ( 1 )  the  number  of  units  imder  lease 
or  available  for  leasing  by  Eligible  Fami- 
lies at  that  time,  or  (2)  the  average  num- 
ber of  units  so  leased  w  available  for 
leasing  diu-ing  the  last  year,  whichever  is 
the  greatest  number,  plus  10  percent  of 
such  number  if  the  number  is  10  or  more, 
rounded  to  the  next  highest  ntmaber. 

(c)  HUD  will  agree  to  an  amendment 
of  the  Ccmtract  to  provide  for  subsequent 
restoration  of  any  reduction  made  pur- 
suant to  paragraph  (a)  or  (b)  of  this 
section  if  HUD  determines  that  the  res- 
toration is  justified  as  a  result  of  changes 
in  demand  and  in  the  light  of  the 
Owner's  record  of  compliance  with  his 
obligations  under  the  Contract  and  if  ' 
contract  authority  is  available;  and  HUD 
will  take  such  steps  authorized  by  Section 
8(c)  <6)  of  the  Act  as  may  be  necessary 
to  carry  out  this  assurance. 
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§  886.130       111  I)  rc»i<«   of  «oiitra«l  com- 
pliance. 

HUD  will  review  project  operation  at 
such  intervals  as  it  deems  necessary  to 
ensure  that  the  Owner  is  in  full  comph- 
ance  with  the  terms  and  conditions  of 
the  Contract.  Equal  Opportunity  review 
may  be  conducted  with  the  scheduled 
HUD  review  or  at  any  time  deemed  ap- 
propriate by  HUD. 

Effective  date:  This  final  rule  shall  be 
effective  on  February  24,  1977. 

Note. — It  is  hereby  certified  that  the 
economic  and  inflationary  Impacts  of  this 
regulation  has  been  carefully  evaluated  in 
accordance  with  OMB  Circular  A-107. 

John  T.  Howley. 
Acting  Assistant  Secretary  for 
Housing  —  Federal     Housing 
Commissioner. 

(PR  Doc.77-2705  Filed   1-27-77  8  45  am] 
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.-r.i2 

DEPARTMENT  OF   LABOR 

Employment  Standards  Administration 

MINIMUM  WAGES  FOR   FEDERAL  AND 
FEDERALLY  ASSISTED  CONSTRUCTION 

General  Wage  Determination  Decisions 

G'.-m'ial  Wafjc  De>crniinu'vion  Deci- 
^io:is  of  tlic  Secretary  of  Labor  specify,  in 
uciordance  with  applicable  law  and  on 
liic  basi<  of  information  available  to  the 
Department  ol  Labor  from  its  study  of 
local  wage  condiiion.s  and  from  other 
>ou!tc<,  the  ba.sic  hourly  wage  rates  and 
:rint'e  benefit  payments  which  are  de- 
termined to  be  prevailing  for  the  de- 
■cribed  classes  oi  laborers  and  mechanics 
employed  in  construction  activity  of  the 
iharactcr  and  m  xhe  localiiies  specified 
liiciem. 

The  dctenniiii.ticr.s  m  these  decisions 
oi  siicli  pre\  aihng  ratf>  and  fringe  bene- 
fits have  been  made  by  authority  of  the 
Secretary  of  Labor  pursuant  to  the  provi- 
!ons  of  liie  Davis-Baron  Act  of  March 
3.  1?31.  as  amoiidtd  .46  Stat.  1-.94.  as 
amended.  40  L'.S.C  276a'  and  ot  other 
Federal  statutes  referred  tain  29  CFR  1.1 
'including  the  statutes  listed  ai  36  FR 
306  following  Secretary  of  Labors  Order 
No.  24-70'  containing  provisions  for  the 
payment  of  wages  which  are  dependent 
upon  determinations  by  the  Secretary- 
of  Labor  under  the  Davis-Bacon  Act :  and 
pursuant  to  the  provisions  oI  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Fed- 
eral Regulation.';.  Frocedure  for  Prede- 
termination of  Wage  Rates.  '37  FR 
21138'  and  of  Secretaiy  of  Labors  Or- 
ders, 12-71  and  15-71  '36  FR  8755.  875C' . 
The  prevailing  rates  and  fringe  benefits 
detemiined  in  these  decisions  shall,  m  ac- 
cordance w  ith  the  provLsions  of  the  fore- 
going statutes,  constitute  the  minimum 
wages  payable  on  Federal  and  federally 
assisted  construction  projects  to  laborers 
and  mechanics  of  the  specified  classes  en- 
gaged on  contract  work  of  the  character 
and  in  the  localities  de.^n  »Ded  theicin. 

Good  cause  is  hereby  fou)id  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these  de- 
terminations as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  effec- 
tive date  as  prescribed  in  that  section, 
because  the  necessity  to  Lssue  construc- 
tion industry  wage  determination  fre- 
quently and  in  irge  volume  causes  pro- 
cedures to  be  impractical  and  contrary 
to  the  public  interest. 

General  Wage  Determination  Deci- 
sions are  effective  from  their  date  of  pub- 
lication in  the  Federal  Register  without 
limitation  as,  to  tinie  and  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the  ap- 
plicable decision  togetJier  with  any  modi- 
fications i.'-.ued  .subsequent  to  its  publica- 
tion date  shall  be  made  a  part  of  every 
contract  for  performance  of  the  de- 
scribed work  within  the  geographic  area 
indicated  as  required  by  an  applicable 
Federal  prevailing  wage  law  and  29  CFR, 
Part  5.  The  wage  rates  contained  therein 
shall  be  the  minimum  paid  under  such 


NOTICES 

contract  by  contractor.-  and  .>;  Jx  on  trac- 
tors on  the  work.  I 

Modifications  and  Slpffsedeas  Deci- 
sions TO  General  Wage  Determination 
Decisions 

Modifications  and  Supersedeas  Deci- 
sions to  General  Wage  Determination 
Decisions  are  based  upon  information  ob- 
tained concerning  changes  in  prevailing 
hourly  wage  rates  and  fringe  benefit  pay- 
ments since  the  decisions  were  Issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the  Modifica- 
tions and  Supersedeas  Decisions  have 
been  made  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of  the 
DavLs-Bacon  Act  of  March  3.  1931.  as 
amended  '46  Stat.  1494.  as  amended,  40 
U.S.C.  276a >  and  of  other  Federal  stat- 
utes referrettto  in  29  CFR  1.1  'including 
the  .statutes  listed  at  36  FR  306  follow- 
ing Secretary  of  Labor's  Order  No.  24- 
70'  containing  provisions  for  the  pay- 
ment of  wages  which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and  pur- 
suant to  the  provi.,ions  of  Part  1  of  Sub- 
title A  01  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for  Predetermi- 
nation of  Wage  Rates.  ■  37  FR  21138 '  and 
of  Secretary  of  Labor  s  Orders  13-71  and 
15-71  1 36  FR  8755.  8756' .  The  prevailing 
rates  and  fringe  benefits  determined  in 
foregoing  General  Waye  Determuiation 
Decisions,  as  hereby  modified,  and  or 
.s-uper.<5eded  shall,  in  accordance  with  the 
l-ro\Lsions  of  the  foreg.?;ng  statutes,  con- 
.stitute  the  minimum  wages  payable  on 
Federal  and  federally  a.ssioted  con.struc- 
tion  pro.iects  to  laborers  and  mechanics 
of  the  specified  clas.scs  engaged  in  con- 
tract work  of  the  character  and  in  the 
Iocaliti:^s  described  therein. 

Modifications  and  Supersedeas  Docl- 
.sions  are  effective  from  their  date  of  pub- 
lication in  the  Federal  Register  without 
limitation  as  to  time  and  are  to  be  u.sed 
in  accordance  with  V.-c  pro\isious  of  29 
CFR  Parts  1  and  5. 

Any  person,  organization  or  govern- 
mental agency  having  an  interest  in  the 
wages  determined  as  prevailing  is  en- 
couraged to  submit  wage  rate  informa- 
tion for  consideration  by  the  Depart- 
ment. Further  information  and  self-ex- 
planatory forms  for  the  purpose  of  sub- 
mitting this  data  may  be  obtained  bj- 
writing  to  the  U,S.  Department  of  Labor. 
Employment  Standards  Administration, 
OflBce  of  Special  Wage  Standards,  Divl- 
.sion  of  Wa«e  Determinations,  Washing- 
ton, D.C.  20210.  The  cau.se  for  not  utiliz- 
ing the  rule-making  procedures  pre- 
scribed in  5  U.S.C.  553  has  been  set  forth 
in  the  original  General  Wage  Determi- 
nation Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 

Georgia : 

0.^76   1118    Oct    15    1976, 


r.luioi.s: 

IL76-2122    .  ...       C'.T   :    ;97G 

rL76-2123;     IL76-.'124      IL      Oct   8.  1976 
76-2125  Oct    22.  197r 

Iowa : 

IA76-4148;    I.\76-414© Stpt    JO.  197i 

Kentucky: 

KY76-1077    July  2.=,.  197f 

KY76-1086 Aug.  27,  197..- 

KT76-1091    S.--P!    3.197.. 

Montana : 

MT76-5103    _    Nov    19    •,'■7-. 

Nevada: 

NV76-5114    Dec.  10.  197.-. 

NV77-5004 Jai,   -j,  1977 

Pennsylvania- 

PA76-3163     Mf,v7.  i97i 

Texas: 

TX76-4115    .!a;vl6.  i9T 

TX76-^127    JuU-  Uliu'i 

■rX76-4140    .     Auii    ,.    jO70 

Virginia: 

MD76-3285 Nov    I'j    197  ' 

Washington,  DC: 

DC76   3284     D.) 

S''persede.^s  Decisions  tc  Genekai 
Wage  Determination  Dec:sioxs 

The  numbers  of  the  decisions  be:n:4 
superseded  and  their  dates  of  publua- 
tian  in  the  Federal  Register  are  l>fd 
w  itl:  each  State. 

Supersedeas  Deci.sion  numbers  are  m 
parentheses  following  the  numbers  oi 
the   decisions    being    siiper.-eded 

Alabama : 

.\L76-1047    IAL77-100G/.-.      .Apr9.  i'.7" 
AL76-11I7    (AL77    1007,'.,.      Oct    8.  1976 
I  ieorglR : 

GA7G   1089    ,GA77-1005)-.      Anj;.  27.  197(3 
GA76-1120    (G.'i77-1009l  .,      Oct   29.  1976 
New  Hampshire: 

NH76-2094    i  NH77-2O03  i  _.      Jalv  30.  :97i; 
NH76-2114     ,NH77-2004'..      ,?<-pt    17    197'- 
I'eun-sylvanla : 

PA76   3158    iPA77   302.^.  ..         .'i.pr   9,197- 
r.\76-3247    iPA77-3Uie.  I.  .         Sep:    17.  197C, 
lexa-s: 

TX76-4153        ITX77-4008         O  t.      1.   -.971;. 
TX76^154    |TX77-4009|. 
TX76-4155    lTX77-«mrr 
TX76-4156    (TX77-40121 
TX76-4163         iTX77-.:013,        d       8.    1176. 
TX7&-4164    iTX77-4014(. 
rX76-4165    iTX77^0]5l: 
TX76-4166    iTX77^016. 
TX76-4161         iTX77-4U::i        C>.-     ]5.-197r 
Uiuli: 

UT76   5097     i  UT77 -500ts  i  .  _      N,,v    5    ;976. 

Cancellation  of  General  W^ace 
Determination  Excisions 

General  Wage  Determination  Decision 
No.  PA75-3060,  pertaining  tc  Frankhn 
County,  Pennsylvania  only  is  cancelled 
Agencies  with  building  construction  proj  - 
ects  pending  in  this  location  should  uti- 
lize the  project  determination  procedure 
by  submitting  form  SF-308.  See  Regula- 
tions Part  1  (29  CFR) ,  Section  15.  Con- 
tracts for  which  bids  have  been  opened 
shall  not  be  affected  by  this  notice,  and 
c<Hisistent  with  29  CFR  1.7ib)(2>.  tlie 
incorporation  of  Decision  No  PA75-3060 
in  contract  specifications  the  opening  of 
bids  ^rtiich  is  within  ten  U0>  days  of  this 
notice  need  not  be  affected. 

Signed  at  Washington  DC  .  thL^  21st 
day  of  Janusu-y  1977. 

Ray  J.Dolan. 
Assistant  Administrator. 
'^-  Wage  and  Hour  DivMion . 
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highlights 


PART  I: 


FREEDOM  OF  INFORMATION  INDEXES 

OFR  publishes  1976  guide  to  agency  material 


5720 


ENERGY 

FEA  publishes  notice  of  decisions  and  orders  (3  docu- 
ments)  5713,  5716,  5717 

GOVERNMENT  IN  SUNSHINE  ACT 

FRS  proposal  on  public  observation  of  meetings;  com- 
ments by  3-2-77 5699 

CRC  proposal  on  procedures  for  conducting  meetings; 
comments  by  3-1-77 5705 

MOTOR  VEHICLES 

DOT  publishes  status  report  of  federal  task  force  on 
goals  beyond  1980  and  requests  further  public  input 
(2  documents) 5774,  5775 

EQUAL  CREDIT  OPPORTUNITY 

FRS  amendments  to  include  model  credit  application 
forms:  effective  3-23-77 5677 

HAZARDOUS  MATERIALS 

DOT/MTB  proposes  conversion  of  individual  exemptions 
to  regulation  of  general  applicability;  comments  by 
2-23-77 _ 5708 

POLITICAL  ORGANIZATIONS 

Treasury/IRS  proposal  announcing  hearing  date  of 
2-24-77  .  ..„ _ 5704 

MUTUAL  MORTGAGE  INSURANCE  PROGRAM 

HUD  proposal  on  maximum  charges,  fees  or  discounts 
which  an  insured  lender  may  collect  from  borrower  at 
closing:  comments  by  2-26-77 5704 

EMERGENCY  MESSAGES  BROADCAST 

FCC  establishes  requirements  for  visual  captioning  over 
television  stations:  effective  2-1-77   5G97 

PRIVACY  ACT 

OMB  list  repwrts  on  new  systems  of  records 5737 


NORTHWEST  ATLANTIC  RSHERIES  ACT 

Commerce/NOAA      clarifies      continued      efficacy      of 
regulations       _. _. 


CONTINUCO  INSIOC 


reminders 


(TlM  Items  In  this  list  wsra  edltorlslly  compiled  as  an  aid  to  Fksekal  REcisTn  users.  Inclusion  or  exclusion  from  tbls  list : 
toa.  81nc«  tbls  list  la  Intended  as  a  reminder,  It  does  not  Include  effective  dates  tbat  occur  wltbin  14  days  of  pubUcatkm.) 


Rul«s  Going  Into  Effect  Today 


Ust  of  PuUfc  Laws 


HUD — Mobile  Home  construction  and 
safety  standards 960;  1-4-77 

ICC — Cars  for  shippers'  exclusive  use 
(Rule  16):  order  2966;  1-14-77 


Nora:  No  public  bills  whlcb  bave  become 
law  were  received  by  tbe  Office  of  tbe  Federal 
Register  for  Inclusion  In  today's  List  or 
PxTBLic  Laws. 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  Is  being  continued  on  a  voluntary  basis  (see  OFR 
notice^  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRG 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/NHTSA      ^ 

USDA/FNS 

DOT/FAA 

USOA/REA 

DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 

HEW/FDA 

HEW/ FDA 

Documents  normally  scheduled  on  a  day  that  will  b^  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis- 
tration, Washington,  D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page.  i 


Publlsbed  dally,  Monday  througb  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 

bolldays),  by  tbe  Office  of  tbe  Federal  Register,  National  Afcblves  and  Records  Service,  General  Services 

Administration.  Wasblngton,  D.C.  20408,  under  tbe  Federal  Register  Act  (49  Stat.  SCO,  as  amended;  44  \JBX3., 

■^  ^    Cb.  15)  and  tbe  reguUtlons  of  tbe  Administrative  Committee  of  tbe  Federal  Register  ( 1 CFR  Cb.  I) .  OUtrlbutlon 

~\  m  ^    is  made  only  by  tbe  Superintendent  of  DocumenU,  U.S.  Qovernaaent  Printing  Office,  Wasblngton,  D.C.  M40a. 

Tbe  Fedkrai.  RxGism  provides  a  uniform  system  for  making  available  to  tbe  public  regulations  and  lei^  notices  Issued 
by  Federal  agencies.  Tbese  Include  Presidential  proclamations  and  Executivs  orders  and  Federal  agency  documents  bavlng 
general  applicability  and  legal  effect,  documents  required  to  be  publlsbed  by  Act  of  Congress  and  otber  n<jfral  agency 
documents  of  public  Interest.  Documents  are  on  file  for  public  inspection  In  tbe  Office  of  tbe  Federal  Register  tbe  day  before 
tbey  are  publlsbed,  iinless  earlier  filing  Is  requested  by  the  issuing  agency. 

The  Fbbal  RBOuna  wUl  be  fumlabed  by  mall  to  subscribers,  free  of  postage,  for  $6.00  per  month  or  980  per  year,  payable 
In  advance.  Tbe  charge  for  individual  copies  Is  75  cents  for  each  issue,  or  78  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents.  VS.  Oovemment  Printing  OOoe,  Washington, 
OJO.  3040a.  I 

There  are  no  restrictions  on  the  repubUcatton  of  material  appearing  in  the  FtaiauL  Rcuuiaa. 


INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  by  dialing  202-523-5240. 


FEDERAL  REGISTER.  Daily  Issue: 

Subscriptions  and  distribution 

"Dial  •  a  •  Regulation"  (recorded 
summary  of  highlighted  docu- 
ments appearing  in  next  day's 
issue). 

Scheduling  of  documents  for 
publication. 

Copies  of  documents  appearing  In 
the  Federal  Register. 

Corrections 

Public  Inspection  Desk 

Finding  Aids 

Public  Briefings:  "How  To  Use  the 
Federal  Register." 

Code  of  Federal  Regulations  (CFR).. 
Finding  Aids 


202-783-3238 
202-523-5022 


523-5220 

523-5240 

523-5286 
523-5215 
523-5227 

523-5282 

523-5266 
523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and   Proclama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents....  523-5235 

Index  .    523-5235 

PUBLIC  LAWS: 

Public  Law  dates  and  numbers 523-5237 

Slip  Laws 523-5237 

U.S.  Statutes  at  Large 523-5237 

Index  523-5237 

U.S.  Government  Manual 523-5230 

Automation    523-5240 

Special  Projects 523-5240 


HIGHLIGHTS— Continued 


TRUTH  IN  LENDING 

FRS   publishK  official   staff   interpwtations  of   Regu- 
lation Z 5690 

CONSTRUCTION  OF  TREATMENT  WORKS 

EPA  holds  meeting  on  proposed  rules;  1-14-77;  com- 
ments on  proposal  by  2-14—77 5705 

MEETINGS— 

Commerce/ NOAA:  Coastal  Zone  Management  Advisory 

Committee,  2-22  thru  2-25-77 5741 

DOD/AF:  Air  University  Board  of  Visitors;  3-15-77       5746 
Navy:  Naval  Research  Advisory  Committee,  2-16 

and  2-17-77 5746 

DOT/FAA:  Minimizing  safety  hazards  associated  with 

slipF>ery  runways;  2-23-77 5774 

EPA:    FIFRA    Scientific    Advisory    Panel,    2-17    and 

2-18-77      5746 

Implementation  of  the  Toxic  Substances  Control 
Act,  2-14  and  2-15,  2-17,  2-24,  3-1,  3-3,  3-9, 

3-15.  3-17  and  3-22-77 5756 

Loan    guarantees    for   construction    of   treatment 

works;  2-14-77       5705 

Science  Board   Environmental   Measurements   Ad- 
visory Committee,  2-22-77 5755 

State-Federal  Water  Programs  Advisory  Committee, 

2-14-77  5746 

FCC:  Radio  Technical  Commission  for  Marine  Services 

(RTCM).  2-16  and  2-17-77 5758 

FHLBB:  Altemative  Mortgage  Instruments  Research 

Study  Advisory  Committee;  2-16-77  5719 

HEW/CDC:  Immunization  Practices  Advisory  Commit- 
tee; 2-10  and  2-11-77 5761 

OE:     Developing     Institutions    Advisory    Council, 

3-4-77 5761 

NSF:  Research  Advisory  Committee,  Task  Group  #16, 

2-18-77 _  5765 

National  Study  Commission  on  Records  and  Docu- 
ments of  Federal  Officials,  2-17-77 5765 

NRC:  Reactor  Safeguards  Advisory  Committee,  Regu- 
latory Activities  Subcommittee;  2-9-77.   5768 

Plutonium  packaging;  and  ptanned  nucleaf  facilities. 

•arty  site   review 5768 


USDA/AMS:  Shippers  Advisory  Committee,  2-15  and 

2-22-77 5738 

Water   Resources   Council:    Standing   State   Advisory 

Committee,    2-16-77 5777 


PART  II: 

GRANT  ADMINISTRATION 

NSF  publishes  Grant  Policy  Manual. 

PART  III: 


SOCIAL  SERVICES 

HEW/SRS  adopts  rules  for  programs  for  individuals  and 
families  under  Title  XX  of  the  Social  Security  Act;  effec- 
tive 5-2-77 

PART  IV: 

ALCOHOL  ABUSE 

HEW/PHS  proposal  on  grants  for  alcoholism  prevention, 
treatment,  and  rehabilitation;  comments  by  4-1-77   .. 

PART  V: 

PUBLIC  HOUSING  PROGRAM 

HUD  adopts  general  requirements  and  policies  for 
development  of  low-income  housing  projects;  effective 
2-7-77    

PART  VI: 

LAND  REGISTRATION 

HUD/ILSRO  proposal  amending  "Property  Report"  and 
"Statement  of  Record";  comments  l»y  4-30-77 

PART  VII: 

PROCEDURES  AND  RULES  OF  PRACTICE 

HUD/ILSRO  proposal  revising  exemption  and  (Usdosur* 

regulations;  comments  by  4-30-77 _ 


S807 


5841 


5877 
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HIGHLIGHTS— Continued 


PARTVIH: 

HOUSING  ASSISTANCE  PAYMENTS 

HUD/FHC  proposal  on  special  procedures  for  neighbor- 
hood renewal  strategy  areas;  comments  by  3-2-77 


5917 


PART  IX: 

LOW  INCOME  HOUSING 

HUD/FHC  provides  construction  and  long-term  financing 

for  elderly  or  handicapped;  comments  by  2-24-77 5923 

PART  X: 

NEW  STATIONARY  SOURCES 

EPA  revisions  to  emission  monitoring  requirements  and 

to  reference  methods;  effective  3-2-77 5935 


PART  XI: 

BOAT  SAFETY 

DOT/CG  issues  standards  for  electrical  and  gasoline  fuel 
system  (2  documents),  effective  8-1-77 5940,  5946 

PART  XII:  I 

NAVIGATION  PROCEDURES 

DOT/CG  amends  vessel  inspection,  testing  and  equip- 
ment regulations,  and  proposes  safety  requirements  (3 
documents);  comments  by  4-1-77;  effective  6-1-77...    5956, 
I  5962,5966 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notices 

Authority  delegations : 

Honduras,  Director;  farm 
loans 5773 

Indonesia.  Missiop  Director  and 
Deputy;  loan  and  grant 
agreements 5773 

Pakistan,  Mission  Director  and 
Deputy;  loan  and  grant 
agreements .a. 5773 

Philippines,  Mission  Director 
and  Deputy;  loan  and  grant 
agreements 5774 

AGRICULTURAL  MARKETING  SERVICE 

Rules 

Almonds  grown  in  Calif.;  correc- 
tion       5677 

Oranges  (navel)  grown  in  Ariz. 
and  Calif 5677 

Notices 

Meetings: 
Shippers  Advisory  Committee--    5738 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing  Serv- 
ice; Farmers  Home  Administra- 
tion; Packers  and  Stockyards 
Administration. 

AIR  FORCE  DEPARTMENT 

RulM 

Privacy  Act;  implementation. .- 


contents 

COAST  GUARD 

Rules 

Boating  safety: 
Boats    and    associated    equip- 
ment;      electrical      systems, 

standards 5940 

Boats    and    associated    equip- 
ment:  gasoline  fuel  systems. 

standards 5946 

Safety,  navigation: 
Procedures,    tests,    and    equip- 
ment requirements 5956 

Vessel   inspection   regulations 5962 

Proposed  Rules 

Inland  waters,  boundary  lines : 
Prince  William  Sound.  Ala-ska 

Navigation  aids: 
Loran-C;  vessels  of  1600  gross 

tons  or  more 5966 

COMMERCE  DEPARTMENT 

See  also  Domestic  and  Interna- 
tional Business  Administration; 
National  Oceanic  and  Atmos- 
pheric Administration. 

Notices 

Organization  and  functions: 
Maritime  Administration 


5696 


Meetings: 
Air  University  Board  of  Visi- 
tors       5746 

BONNEVILLE  POWER  ADMINISTRATION 
Notices 

Environmental  statements;  avail- 
ability, etc. : 
Cotetrlp  Project 5762 


CIVIL  AERONAUTICS  BOARD 

Notices 

Heartnfirs.etc. 

Air  New  England.  Inc 

British  Airways  Board 


5705 


5742 


CIVIL  RIGHTS  COMMISSION 
PinopoMd  Rules 

ftin«h'"^  Act  implementation. 


5739 
5740 


5705 


DEFENSE   DEPARTMENT 

See  Air  Force  Department; 'Navy 
Department. 

DISEASE  CONTROL  CENTER 

Notices 

Meetings: 
Immunization  Practices  Advis- 
ory Committee 5761 

DOMESTIC  AND  INTERNATIONAL 
BUSINESS  ADMINISTRATION 

Notices 

Scientific  articles:  duty  free  en- 
try: 
Eye  &  Ear  Hospital  et  al 5740 

DRUG  ENFORCEMENT  ADMINISTRATION 

Notices 

Registration     applications,     etc.; 

controlled  substances : 
Umbles"  Drew -Hale  Pharmacy, 

Inc 5765 


EDUCATION  OFHCE 

Notices 

Audit  appeals : 

New  Jersey 5762 

New  Mexico 5762 

Meetings: 

Developing   Institutions   Advis- 
ory Council 5761 

ENVIRONMENTAL  PROTECTION  AGENCY 

Rules 

Air  pollution;  standards  of  per- 
formance for  new  stationary 
sources: 
Emission  monitoring  require- 
ments and  performance  test- 
ing  reference  methods 5935 

Water    pollution;    effluent    guide- 
lines lor  certain  point  soiu-ce 
categories : 
Pharmaceutical       manufactur- 
ing;    inquiry,     extension     of 

time 5897 

Proposed  Rules 

brants:  environmental  financing: 
Treatment    works    construction 
loan  guarantees;  meeting. _.     5706 
Notices 

Air  pollution;  ambient  air  moni- 
toring reference  and  equivalent 

methods  (2  documents) 5748 

Committees:     establishment,    re- 
newals, etc.: 
Administrator's      Toxic      Sub- 
stances Advisory  Committee.     5746 
•Meetings : 

Environmental     Measurements 

I        Advisory  Committee 5755 

FIFRA       Scientific       Advisory 

Panel   5746 

State-Federal  Water  Programs 

Advisory  Committee 5746 

Toxic  Substances  Control  Act; 

implementation 5756 

Pesticide  applicator  certification; 
State  plans: 

Kansas 5753 

Missouri 5754 

Oklahoma  5749 

Utah  5747 

Pesticide  registration: 

Applications   (2  documents >...     5750 
Water  pollution  control : 

IS  p  o  k  a  n  e  Valley -Rathdrum 
Prairie  Aquifer,  Idaho- 
Wash.;  proposed  determina- 
tion       5749 
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FARMERS  HOME  ADMINISTRATION 

Notices 

Disaster  and  emergency  areas: 

Georgia  6738 

North  Dakota 5738 

FEDERAL  AVIATION  ADMINISTRATION 
Rules 

Airworthiness  directives: 

Canadalr 5693 

Cessna 5692 

McDonnell  Douglas 5692 

Narco  Avionics 5681 

Control  zones 5694 

Control    zones    and    transition 

areas 5693 

Proposed  Rules 

Airworthiness  directives: 
Canadalr  (2  documents)  _._  5701,  5702 

McCauley   5703 

Collins 5702 

Notices 

Air  traffic  control  towers : 
Pueblo,  Colo.;  hours  of  opera- 
tion reduced 5774 

Runway  ^pperiness   and   pave- 
ment    maintenance,     airports 
serving  turbo  jets;  improvement 
-     procedures;   meeting 5774 

FEDERAL  COMMUNICATIONS 
COMMISSION 


Rules 

Radio  broadcast  services: 
Emergency  messages  on  televi- 
sion; visual  captioning 


5697 


Proposed  Rules 

Amateur  radio  services: 

Licensing     and     operation    of 

c(»nplex  systems  of  stations 

and  modification  of  repeater 

sub-bands,   correction 

Cable  television: 
Compliance  certificate  applica- 
tions and  Federal-state/local 
regulatory  relationships;  ex- 
tension of  time 

Notices 

Domestic  public  radio  services; 
applications  accepted  for  fiUng. 

PM  and  TV  translator  applica- 
tions ready  and  available  for 
processing 

Meetings : 
Radio    Technical    Commission 
for  Marine  Services  (RTCM) 
(various)     

Satellite  communications  services; 
applications  accepted  for  filing. 


5708 

5708 

5756 
5758 

5758 

5757 


FEDERAL  ENERGY  ADMINISTRATION 
Notices 

Appeals  and  applications  for  ex- 
ception, etc.;  cases  filed  with 
Exc^>tlons  and  Ai^ieals  Of- 
fice: 
List  of  appUcants,  etc.  (3  docu- 
ments)  5713,5716,5717 


FEDERAL  HIGHWAY  ADMINISTRATION   - 

Notices 

Blght-of-way  acquisition;  ad- 
vance requests 67T4 

FEDERAL  HOME  LOAN  BANK  TOARD 

Notices  ~~ 

Meetings: 
Alternative    Mortgage    Instru- 
ments  Research    Study   Ad- 
visory Cunmittee 5719 

FEDERAL  HOUSING  COMMISSIONER- 
OFFICE  OF  ASSISTANT  SECRETARY 
FOR  HOUSING 

Rules 

Low -rent  public  housing;  CPR 
Part  deleted 5694 

Proposed  Rules 

Mortgage  and  loan  insurance  pro- 
grams: 
Mutual     mortgage     insurance; 
interest  fees  charge  date 5704 

FEDERAL  MARITIME  COMMISSION 

Notices 

Oil  pollution;  certificates  of  fi- 
nancial  responsibility 5758 

Agreements  filed,  etc.: 
Pacific-Straits  Oonference 5759 

FEDERAL  POWER  COMMISSION 

Notices 

Natural  gas  companies : 
Certificates  of  public  conven- 
ience and  necessity;  applica- 
tions, abandonment  of  service 
and  petitions  to  amend 5760 

FEDERAL  REGISTER  OFFICE 

Notices 

Freedom  of  information  index  re- 
quirements; 1976  guide  to 
SLgeacy   material 5720 

FEDERAL  RESERVE  SYSTEM 

Rules 

Equal    credit    opportunity,    non- 
discrimination on  basts  of  sex 
or  marital  statxis : 
Mortgage       loan       applicati<Mi 

forms   5677 

Truth-ln-lending : 

Official  staff  interpretations 5690 

Proposed  Rules 

Sunshine  Act  implementation 5699 

Notices 

Applications,  etc.: 
Trust  Co.  of  Georgia  (2  docu- 
ments)      5719 

FEDERAL  TRADE  COMMISSION 
Rules 

Prohibited  trade  practices : 

Harbor     Banana     Distributors, 

Inc    5694 

Notices 

Authority  delegations: 

Directors,  Bureaus  of  Competi- 
ticKi,  Consimier  Protection 
and   Economics 5761 


FISH  AND  WILDLIFE  SERVICE 

Notices 

Endangered  species  permits;  ap- 
pUcati<Mis    5762 

GENERAL  SERVICES  ADMINISTRATION 

See  Federal  Register  Office. 

HEALTH,   EDUCATION.  AND  WELFARE 
DEPARTMENT 

See  Disease  Control  Center;  Edu- 
cation Office;  Public  Health 
Service;  Social  and  Rehabilita- 
tion Service. 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  also  Federal  Housing  Com- 
missioner— OfQee  ot  Assistant 
Secretary  for  Housing;  Inter- 
state Land  Sales  Registration 
Office. 

Rules 

Low-income  housing: 
Public  housing  program,  tradi- 
tional, development  phase 5877 

Proposed  Rules 
Low-income  housing: 
Elderly  and  handicapped,  loans 
for;  loan  responsibility  decen- 
tralization       5923 

Housing  assistance  payments; 
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Transfer  proceedings 5783 
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JUSTICE  DEPARTMENT 

See  also  Drug  Enforcement  Ad- 
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yards: 
London  Livestock  and  Car  Auc- 
tion, London,  Ark.,  et  al 5738 

PUBLIC  HEALTH  SERVICE 
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rules  and  regulations 


This  Mction  of  the  FEDERAL  REGISTER  contains  ragutatory  documents  having  general  applicability  and  legal  effect  most  of  which  are 
keyed  to  and  codified  In  the  Code  of  Federal  Regulations,  which  is  published  under  50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  month. 


Title  7 — Agriculture 

CHAPTER  IX— AGRICULTURAL  MARKET- 
ING SERVICE  (MARKETING  AGREE- 
MENTS AND  ORDERS;  FRUITS,  VEG- 
ETABLES, NUTS),  DEPARTMENT  OF 
AGRICULTURE 

[Navel  Orange  Reg.  397,  Amdt.  1] 

PART  907 — NAVEL  ORANGES  GROWN  IN 
ARIZONA  AND  DESIGNATED  PART  OF 
CALIFORNIA 

Limitation  of  Handling 

Tbls  regulaticm  Increases  the  quantity 
of  California-Arizona  Navel  oranges  that 
may  be  shipped  to  fresh  market  during 
the  we^ly  regulatlMi  period  January  21- 
27,  1977.  The  quantity  that  may  be 
shipped  is  increased  due  to  Improved 
market  conditions  for  Navel  oranges.  Hie 
regulatirai  and  this  amendment  are  is- 
sued pursuant  to  the  Agricultural  Mar- 
keting Agreement  Act  of  1937,  as 
amended,  and  Marketing  Order  No.  907. 

(a)  FindlTigs.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  907,  as  amended  (7  CPR  Part 
907),  regulating  the  handling  of  Navel 
oranges  grown  in  Arizona  and  designated 
part  of  California,  effective  under  the  ap- 
plicable provisions  of  the  Agricultural 
Marketing  Agreement  Act  o>f  1937,  as 
amended  (7  U.S.C.  601-674),  and  upon 
the  basis  of  the  recommendations  and  in- 
formation submitted  by  the  Navel  Or- 
ange Administrative  CcHnmittee.  estab- 
lished under  the  said  amended  market- 
ing agreement  and  order,  and  upon  other 
available  Information,  it  1b  hereby  found 
that  the  limitation  of  handling  ot  such 
Navel  oranges,  as  hereinafter  provided, 
will  tend  to  effectuate  the  declared  policy 
of  the  act. 

(2)  The  need  for  an  increase  in  the 
quantity  of  oranges  available  for  han- 
dling during  the  current  week  results 
f  rcHn  changes  that  have  taken  place  in 
the  marketing  situation  since  the  issu- 
ance of  Navel  Orange  Regulation  397  (42 
PR  3846).  The  marketing  picture  now 
Indicates  that  there  Is  a  greater  demand 
for  Navel  oranges  than  existed  when  the 
regulation  was  made  effective.  There- 
fore, in  order  to  provide  an  opportunity 
for  handlers  to  handle  a  sufficient  v(d- 
ume  of  Navel  oranges  to  fill  the  current 
market  demand  thereby  making  a 
greater  quantity  of  Navel  oranges  avail- 
able to  meet  such  Increased  demand,  the 
regulation  should  be  amended,  as  here- 
inafter set  forth. 

(3)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub- 
lic interest  to  give  preliminary  notice,  en- 
gage in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
amendment  imtil  30  days  after  publica- 


/ 


tion  thereof  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  time  intervening 
between  the  date  when  information  upon 
which  this  amendment  is  based  became 
available  and  the  time  when  this  amend- 
ment must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient,  and  this  amendment  re- 
lieves restrictic«i  on  the  handling  of  Na- 
vel oranges  grown  in  Arizona  smd  desig- 
nated part  of  California. 

(b)  Order,  as  amended.  The  provisions 
in  paragraph  (b)(1)  (i),  and  (11)  of 
S  907.697  (Naval  Orange  Regulation  397 
(42  PR  3846))  are  hereby  amended  to 
read  as  follows : 

(1)  District  1:  1.453.000  cartons; 
(ii)  District  2:  297.000  cartons. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674.) 

Dated:  January  26. 1977. 

Charlbs  R.  Brader, 
Deputy  Director,  Fruit  and  Veg- 
etable   Division,  Agricultural 
Marketing  Service. 

|FR  Doc.77-3009  PUed  l-28-77;8:45  am] 


PART  981— ALMONDS  GROWN  IN  N 
CALIFORNIA  ' 

Administrative  Rules  and  Regulations; 
Quality  Control;  Correction 

In  FR  Doc.  77-1421  appearing  at  page 
3159  in  the  Federal  Register  of  Monday 
January  17.  1977.  a  change  on  page  3160 
should  be  made  In  subparagraph  (6)  of 
the  third  column.  The  words  "Inedibles. 
However,  no  waiver  shall  be  granted  for 
more  than  30  percent"  are  added  to  fol- 
low "two  percent". 

Dated:  January  26, 1977. 

Charles  R.  Brader, 
Deputy  Director, 
Fruit  and  Vegetable  Division. 

[PR  Doc.77-300e  Piled  1-28-77:8:46  am] 

Title  9 — Animals  and  Animal  Products 

CHAPTER  11 — PACKERS  AND  STOCKYARDS 
ADMINISTRATION,  DEPARTMENT  OF 
AGRICULTURE 

PART  201 — REGULATIONS  UNDER  THE 
PACKERS  AND  STOCK  YARDS  ACT 

PART  202— RULES  OF  PRACTICE  GOV- 
ERNING PROCEEDINGS  UNDER  THE 
PACKERS  AND  STOCKYARDS  ACT 

Rules  Applicable  to  Disciplinary  Proceed- 
ings, Reparation  Proceedings,  and  Rate 
Proceedings 

On  January  4.  1977,  there  was  pub- 
lished in  the  Federal  Register  <42  P.R. 
743)    a  notice  that  the  Department  of 


Agriculture,  liad  adopted,  effective  Feb- 
ruary 1,  1977.  uniform  rules  of  practice 
governing  formal  adjudicatory  proceed- 
ings. The  rules  are  applicable  to  all  ad- 
judicatory proceedings  imder  Sections 
203.  312,  401,  502(b),  and  505  of  the 
Packers  and  Stockyards  Act,  1921,  as 
suw>lemented  (7  U.S.C.  193,  213,  218a. 
218d,  and  221).  and  Section  1,  57  Star. 
422,  as  amended  by  Section  4,  90  Stat. 
1249  (7U.S.C.  204). 

The  Administrator  of  the  PackerK  and 
Stockyards  Administration,  as  directed 
by  the  notice,  publishes  the  following 
notice. 

Effective  February  1,  1977,  the  rules  of 
practice  governing  disciplinary  proceed- 
ings under  the  Packers  and  Stockyards 
Act  (9  CFR  201.1,  201.22)  are  revoked 
with  respect  to  all  formal  adjudicator^' 
proceedings  instituted  <hi  and  after  said 
date  imder  the  provisions  of  Packers  and 
Stockyards  Act  referred  to  above.  How- 
ever, any  of  the  rules  of  practice  so  re- 
voked that  are  made  applicable  to  the 
rules  governing  rate  and  reparation 
proceedings  (9  CFR  202.23,  202.48)  by 
reference,  continue  in  effect  for  the  pur- 
poses of  such  proceedings  untU  modified 
by  further  notice. 

Done  at  Washington,  DC,  January  26 
1977. 

(Section  407,  42  Stet.  169.  as  amended.  7J 
Stat.  1750,  77  Stat.  70,  and  90  Stat  1252  3: 
7  U.S.C.  228:  7  CPR  {{  2.17,  2.54) 

Marvin  L.  McLain. 
•  Administrator,  Packers  and 
Stockyards  Administration 

IFR  Doc. 77-2956  Piled  1-28-77; 8:45  am  | 

Title  12 — Banks  and  Banking 
CHAPTER  II — FEDERAL  RESERVE  SYSTEM 

SUBCflAPTER   A — BOARD   OF   GOVERNORS    OF 
THE  FEDERAL  RESERVE  SYSTEM 

I  Reg.  B:  Docket  No.  R-OOSl] 

PART  202 — EQUAL  CREDIT  OPPORTUNITY 

Model  Credit  Application  Forms 

Pursuant  to  the  1976  amendments  to 
the  Equad  Credit  Opportunity  Act  <  15 
UJ3.C.  1691  et  seq.) ,  the  Board  published 
for  public  comment  on  July  20  (41  FR 
29870)  and  November  8,  1976  '41  FR 
49123)  pr(HX>sed  revisions  of  its  Regula- 
tion B,  which  implements  the  Act.  Since 
many  creditors,  particularly  smaller 
ones,  experienced  difficulties  in  preparing 
credit  appUcation  forms  to  comply  with 
existing  Regulation  B,  the  Board  includ- 
ed in  its  July  and  November  proposals 
sample  application  forms.  In  addition, 
on  November  24,  the  Board  published  (41 
PR  51837)  a  proposed  model  residential 
real  estate  mortgage  loan  application. 
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After  consideration  of  the  numerous 
comments  that  were  submitted  regarding 
the  proposed  model  forms,  the  Board  has 
adopted  revised  versions  of  the  forms, 
which  constitute  Appendix  B  of  Regu- 
lation B  as  published  on  January  6,  1977 
.(42  FR  1242).  Appendix  B  contains  five 
model  forms:  One  designed  for  use  in 
open  end.  unsecured  consumer  credit 
transactions;  one  for  closed  end,  secured 
transactions;  another  one  for  closed  end 
transactions,  whether  unsecured  or  se- 
cured; one  for  use  in  community  prop- 
erty situations;  and  one  for  use  in  resi- 
dential real  estate  mortgage  transac- 
tions. 

The  Appendix  B  forms  are  only  mod- 
els. Their  use  is  optional.  A  creditor  may 
design  Its  own  forms;  use  forms  prepared 
by  another  person  or  entity;  or  use  or 
modify  the  model  forms.  Proper  use  of 
the  model  forms  assures  compliance  with 
Regulation  B's  requirements.  Before  us- 
ing a  model  form,  however,  a  creditor 
should  check  that  use  of  the  form  com- 
plies with  applicable  State  law.  The  sub- 
ject of  application  forms  Is  covered  in 
§  202.5(e)  of  the  revised  regulation. 

The  forms  will  be  printed  as  sample 
applications  In  a  pamphlet  containing 
the  texts  of  Regulation  B  and  the 
amended  Equal  C^redit  Opportunity  Act. 
If  a  creditor  chooses  to  use  a  model  form. 
It  should  make  its  own  reproduction  ar- 
rangements using  the  forms  as  they  ap- 
pear in  the  Board's  pamphlet  or  as 
printed  in  the  Federal  Register.  Neither 
the  Board  nor  the  Federal  Reserve  Banks 
will  print  or  distribute  multiple  copies 
for  actual  use  by  a  creditor.  Copies  of 
the  model  residential  real  estate  mort- 
gage loan  application,  as  modified  to 
meet  the  requirements  of  the  Federal 
Home  Loan  Mortgage  Corporation  and 
the  Federal  National  Mortgage  Associa- 
tion (form  FHLMC  65/FNMA  1003  (Rev. 
3/77) ) ,  will  be  available  for  reproduction 
purposes  from  either  FHLMC  or  FNMA. 

A  discussion  of  the  changes  that  have 
been  made  In  the  forms  from  the  No- 
vember proposals  follows.  The  revised 
version  of  Regulation  B,  including  Ap- 
pendix B,  becomes  effective  on  March  23, 
1977. 

Cover  Sheet  of  Appendix  B 

The  directions  printed  on  the  cover 
sheet  of  Appendix  B  have  been  com- 
pletely rewritten  and  expanded.  As  re- 
vised, the  directions  specify  the  appro- 
priate use  for  each  form,  confirm  the 
optional  nature  of  the  forms,  and  list 
the  three  informational  items  that  a 
creditor  is  expressly  authorized  to  add 
to  any  of  the  model  forms.  The  directlOTis 
also  note  that  the  model  residential  real 
estate  mortgage  loan  application  was  de- 
veloped in  conjunction  with  the  Federal 
Botae  Loan  Mortgage  Corporation  and 
the  Federal  National  Mortgage  Associa- 
tion, and  is  substantially  the  same  as  the 
joint  FHLMC  65/FNMA  1003  (Rev.  3/ 
77)  form.  TTie  directions  state,  however. 
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that  the  model  form  must  be  modified  as 
required  by  FHLMC  and  PNMA  or  the 
joint  FHLMC/FNMA  form  must  be  used 
if  a  creditor  intends  to  participate  in  the 
govemmentaJly  sponsored  secondary 
mortgage  market.  The  FHLMC  65/FNMA 
1003  (Rev.  3/77)  form,  of  course,  com- 
plies with  the  requirements  of  the  re- 
vised version  of  Regulation  B. 

Non-Real  Esiate  Forms 

While  the  general  format  of  the  four 
non-real  estate  model  forms  remains  un- 
changed from  the  November  proposal, 
several  significant  clarifying  changes 
have  been  made. 

The  directions  to  the  applicant  at  the 
head  of  the  forms  have  been  rewritten  in 
an  attempt  to  clarify  those  instructions. 
Since  creditors  may  include,  particularly 
in  open  end  credit  situations,  an  obliga- 
tion agreement  on  the  forms  and  since 
the  issue  of  who  must  sign  an  application 
is  a  matter  of  policy  for  each  creditor  to 
decide  in  conformity  with  the  require- 
ments of  §  202.7(d)  of  the  revised  regu- 
lation, the  directions  regarding  signa- 
tures have  been  deleted. 

While  several  commentators  recom- 
mended that  the  terms  "applicant"  and 
"co-applicant"  be  substituted  for  the 
word  "yt)u"  in  the  directions,  the  Board 
has  decided  to  retain  the  "you."  Al- 
though the  use  of  "you"  may  be  ambig- 
uous when  a  joint  appUcant  is  involved, 
the  substitution  of  "applicant"  and  "co- 
applicant"  would  make  the  directions 
lengthier  and  would,  in  the  Board's  opin- 
ion, negate  any  clarity  obtained  by  the 
substitution. 

At  the  request  of  several  creditors, 
"birthdate"  has  been  substituted  for 
"age"  in  the  inquiries  about  age  in  Sec- 
tions A  and  B  of  the  forms.  This  was  done 
to  provide  birthdate  information  as  an 
identifier  for  credit  investigations  and 
credit  reporting  purposes  and  to  provide 
the  necessary  birthdate  Information 
when  credit  insTirance  is  involved. 

In  order  to  obtain  a  more  accurate  pic- 
ture of  an  applicant's  disposable  income, 
the  word  "net"  has  been  inserted  before 
"salary  or  commission"  in  both  Sections 
A  and  B  to  clarify  that  the  question  re- 
quests after-tax  take-home  pay. 

The  notice  regarding  the  option  not  to 
reveal  alimony,  child  support,  or  separate 
maintenance  Income  has  been  further 
highlighted  by  placing  it  within  a  rec- 
tangular box.  Also  included  within  the 
box  is  the  question  about  the  basis  on 
which  such  Income  is  paid.  This  was  done 
to  underscore  the  point  that  no  Informa- 
tion concerning  the  receipt  of  alimony, 
child  support,  or  separate  maintenance 
need  be  provided  if  an  am^licant  chooses 
not  to  do  so. 

Since  the  revised  regulation  (§§  202.S 
(b)  (2)  (ill)  and  202.6(b)  (5) )  permits 
creditors  to  consider  the  probable  con- 
tinuity of  an  applicant's  Income,  a  ques- 
tion about  the  likelihood  of  a  jeduction 
in  income  has  been  added  to  the  forms. 


Since  a  creditor  is  permitted  to  inquire 
about  the  marital  status  of  any  party 
about  whom  Information  Is  furnished 
when  the  application  is  not  for  an  un- 
secured, individual  accoimt.  Section  C 
has  been  expanded  to  Include  a  request 
about  the  marital  status  of  any  such 
other  party. 

In  Section  D,  under  Assets  Owned,  the 
tliird  column  has  been  retiUed  "Subject 
to  Debt? — Yes/'No"  to  replace  the  con- 
fusing title  "Encumbered?"  In  that  same 
section,  more  space  has  been  provided  for 
listing  automobiles,  real  estate,  and  mar- 
ketable seciuities. 

Credit  references  have  been  segregated 
from  outstanding  debts,  a  note  has  been 
inserted  that  rent  pajTnents  should  not 
be  included  in  the  Original  Debt  and 
Present  Balance  columns,  and  the  Past 
Due  column  has  been  converted  into  a 
yes /no  question. 

The  statement  above  the  signature 
lines  has  been  completely  rewritten  to 
simplify  and  clarify  it.  Since  the  criminal 
penalty  stat«nent  would  not  necessarily 
apply  in  every  situation  and  since  It  ap- 
peared Inappropriate  on  a  model  form.  It 
has  been  deleted. 

Finally,  since  they  were  inappropriate 
in  certain  contexts,  the  words  "borrow." 
"loan,"  and  "lender"  and  similar  terms 
have  been  eliminated  from  the  forms. 

Real  Estate  Form 

The  model  residential  real  estate  mort- 
gage loan  application  published  by  the 
Board  in  November  followed  the  form  de- 
signed and  currently  used  by  the  Federal 
Home  Loan  Mortgage  Corporation  and 
the  Federal  National  Mortgage  Associa- 
tion. In  cooperation  with  those  agencies, 
the  Board  has  revised  the  proposed  form 
in  response  to  the  numerous  and  exten- 
sive CMnments  that  were  submitted. 

For  clarification,  certain  abbreviations 
have  been  modified  or  spelled  out. 

The  item  requesting  whether  the  prop- 
erty Is  a  fee,  leasehold,  condomlnliun,  or 
planned  unit  development  has  been  de- 
leted. The  request  would  be  confusing  to 
an  applicant,  and  the  information  Is  bet- 
ter obtained  at  the  appraisal  stage. 

The  blocks  relating  to  the  names  and 
manner  in  which  title  will  be  held  have 
been  revised  to  make  the  questions  more 
understandable  to  an  ai^Ucant 

Hie  item  asking  who  the  note  will  be 
signed  by  has  been  deleted.  That  deter- 
mination is  one  to  be  made  by  the  credi- 
tor In  compliance  with  §  202.7(d)  of  the 
revised  regulation. 

The  Instructions  regarding  the  comple- 
tion of  the  co-borrower  section  have  been 
rewritten  to  niake  them  clearer.  A  sen- 
tence has  also  been  added  to  Indicate 
that  the  form  is  designed  to  be  completed 
by  an  applicant  with  the  lender's  assist- 
ance, j 

Lines  for  the  borrower's  and  co-bor-  , 
rower's  Social  Security  numben  have 
been  added.  This  information  wUl  asslsl  ; 
creditors   in  verifjing   and   furnishing  i 
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credit  history  information.  Also,  spaces 
have  been  inserted  on  the  front  <rf  the 
form  for  hwne  and  office  teleph<me  num- 
bers. 

A  footnote  has  been  added,  specifying 
that  present  monthly  housing  expenses 
should  be  listed  by  the  borrower  and  co- 
borrower  on  a  combined  basis.  For  pur- 
poses of  a  cMnparison  between  present 
and  proposed  monthly  housing  expenses, 
a  combined  listing  makes  more  sense 
than  Uie  separate  listing  required  in  the 
November  proposal. 

Under  Details  of  Purchase,  the  abbre- 
viation "(Est.)"  has  been  inserted  on 
lines  b,  c,  and  j  to  make  clear  that  the 
listed  closing  costs  are  estimates.  This 
section  is  Intended  to  stssist  a  lender  at 
the  awJllcaUon  stage  in  calculating 
whether  an  applicant  has  the  funds  to 
meet  anticipated  closing  costs.  It  is  not  a 
substitute  for  the  good-faiUi  estimate 
of  setWement  costs  required  by  the  Real 
Estate  Settlement  Procedures  Act. 

The  section  at  the  bottom  of  the  front 
of  the  form  has  been  revised.  The  request 
for  an  explanation  of  a  "yes"  answer  has 
been  rewritten  to  make  clear  that  It  ap- 
plies only  to  the  questions  in  the  left- 
hsuid  column  and  not  to  the  ones  in  the 
right-hand  column.  The  first  series  of 
questions  in  the  left  column  have  been 
rephrased  and  separated  into  distinct 
questions.  Finally,  the  words  "sales  price" 
have  been  substituted  for  the  less  definite 
term  "value"  In  the  last  question  In  the 
column  on  the  rl^t. 

On  the  reverse  side,  more  space  has 
been  provided  In  the  schedxile  of  assets 
and  liabilities,  and,  In  the  liabilities  sec- 
tion, a  column  has  be«Q  Inserted  for  the 
name  In  which  a  debt  Is  carried  by  a 
creditor  if  different  from  the  borrower's 
or  co-borrower's  name. 

"Ilie  credit  references  section  has  been 
expanded  to  Include  a  request  for  any 
other  names  In  which  the  borrower  or 
co-borrower  has  received  credit. 

Ttie  agreement  has  been  modified  to 
include  a  notice  that  the  aw>licatlon  will 
be  retained  by  the  laider.  ITie  criminal 
penalties  provision  has  been  deleted  since 
It  would  not  apply  to  lenders  whose  as- 
sets are  not  insured  by  a  Federal  agency 
or  who  do  not  make  Federally  insured  or 
guaranteed  loans. 

Tlie  section  relating  to  inf ormaticwi  for 
monitoring  purposes  has  been  changed  in 
several  respects.  The  title  of  the  section 
and  the  text  have  been  revised  to  under- 
score that  the  information  is  being 
sought  by  the  Federal  government,  not 
the  lender,  and  that  furnishing  the  in- 
formation is  completely  voluntary.  The 
text  has  also  been  changed  to  clarify  that 
the  request  for  information  applies  only 
if  an  applicant  is  seeking  a  mortgage 
loan  for  the  purchase  of  residential  real 
property  or  the  construction  of  a  home. 
In  addition,  the  questions  regarding 
marital  status  and  age  have  been  deleted 
from  the  monitoring  section  because 
their  Inclusion  was  confusing.  Although 
marital  status  and  age  information  is 


sought  for  monitoring  purposes,  ques- 
ttons  relating  to  those  items  appear  on 
the  face  of  the  form,  where  disclosure 
of  the  Informatlim  Is  not  c^tlonal.  Fur- 
thermore, a  creditCM'  may  consider  that 
information  as  authorized  in  Regulation 
B. 

For  the  reasons  stated  in  this  notice 
and  pursuant  to  section  703  of  the  Equal 
Credit  Opportunity  Act  (15  U.S.C.  1691 
et  seq.),  the  following  materials  are 
adopted  as  Appendix  B  of  Regulation  B 
(12  CFR  Part  202>,  effective  March  23, 
1977. 

Appendix  B — Model  Application   Forms 

This  Appendix  contains  five  model  credit 
appUcatioQ  forms,  each  designed  for  use  In  a 
particular  type  of  consumer  credit  trans- 
action as  indicated  by  the  bracketed  caption 
on  each  form  (which  should  be  removed 
prior  to  reproduction) .  The  first  sample  form 
is  Intended  for  use  In  open  end,  unsecured 
transactions;  the  second  for  closed  end,  se- 
cured transactions;  the  third  for  closed  end 
transactions,  whether  unsecured  or  secured: 
the  fourth  for  use  in  transactions  involving 
conununity  prc^>erty  of  occurring  in  com- 
munity property  States;  and  the  fifth  for 
use  in  secured  residential  real  estate  trans- 
actions. The  real  estate  form  should  be  used 
only  when  a  lender's  representative  is  avail- 
able to  assist  an  appUcant  in  completing  the 
form. 

The  forms  contained  in  this  Appendix  are 
models;  their  use  by  creditors  is  optional.  In 
aU  Instances,  the  use  or  modification  of  these 
forms  is  governed  by  I  202.5(e)  of  this  Part 
and  the  directions  contained  in  this  Appen- 
dix. 

In  addition  to  deleting  any  information 
request  printed  on  the  forms  or  rearranging 
their  format,  as  specified  in  !a02.5(e).  a 
creditcx'  is  expressly  permitted  to  modify 
any  of  the  model  forms  contained  in  this  Ap- 
pendix by  adding  any  of  the  following  three 
items :  ^^ 

(1)  An  Inquiry  about  the  names  in  which 
an  applicant  has  previously  received  credit 
as  authorized  In  i  a02.5(c)  (3) ; 

(2)  A  request  to  designate  a  courtesy  title 
as  authorised  In  f  a02.5(d)  (3);  or 

(3)  An  inquiry  about  an  applicant's  per- 
manent residence  and  United  States  immi- 
gration status  as  authwized  by  f  a02.&(d) 
(5). 

The  fifth  form  contained  in  this  Appendix, 
the  model  residential  real  estate  mortgage 
loan  appUcatlon,  was  prepared  In  conjunc- 
tion with  the  Federal  Home  Loan  Mortgage 
Corporation  and  the  Federal  National  Mort- 
gage Association.  It  Js  substantlaUy  identical 
to  the  joint  FHLMC  66/FNMA  1003  (Rev. 
3/77)  form,  except  for  type  face  and  the  In- 
clusion on  the  FHLMC/FKMA  form  of  cer- 
tain items  required  by  the  Federal  Home 
Loan  Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association.  If  a  creditor 
wishes  to  participate  in  the  secondary  mort- 
gage market  involving  the  Federal  Home 
Loan  Mortgage  OcM^mratlon,  Federal  National 
Mortgage  Association,  or  Government  Na- 
tional Mortgage  Association,  It  should  either 
modify  the  model  form  a*  specified  by  th* 
Federal  Home  Loan  Mortgage  Corporation 
and  FedM'al  National  Mortgage  AsBOClatlon 
or  use  form  FHLlfC  66/FNMA1003  (Rev. 
3/'77)  With  supporting  schedtile  FHLMC  6&A/ 

FNMA  1003A.  Use  of  the  FHLMC  86/FNMA 
1008  (Rev.  S/77)  form  oonstltutas  fuU  oom- 
pUance  with  subsections  (c)  and  (d)  at 
I  202.5  of  this  part. 


FEDERAL  REGISTER,   VOL.  43,  NO.   30 — MONDAY,  JANUARY  31,   1977 


FEDERAL  REGISTER,  VOL  43,  NO.  20— MONDAY,  JANUARY  31,   1*77 


5680 


BULES  AND  REGULATIONS 

lOpea  cad,  anfecnred  CRdU] 

CKEDIT  APFUCATION 

MrOKTANT:  lead  lltM  DtwB»«i  b*(M«  CMwMlaf  IMi  Ar^tatOm. 

D     V  fn  an  iliplTlaf,  tor  «■  Ii«n»ldiiil  ucoiml  In  your  own  name  and  an  nXy'int  on  your  own  IncaoM  or 

D  !!}«■»•  Mpiyiaf  for  u  ladhfldual  account,  but  an  reljrtnc  oa  incom*  fnn  afiwnr.  chiU  aMoort.  or 
M^nla  nalMnancc  or  on  Iha  income  or  aiKU  of  another  perjon  as  the  batii  for  rcparment  onSSTcredlt 
raquaMid.  enable Ir  aa  Sccuona  lo  Ibe  extent  poaaiUe,  providing  InformaUoa  la  •  about  lb«  beraon  oa  wboM 
alinKajr.  auppott,  or  mainlmance  paymenu  or  income  or  aaseu  rou  arc  relvin*  ^^ 


BCnON  A— INFOUIATION  KEOAKDINO  APPUCANT 

Fun  Nama  (LiM,  Pint.  MUdb):  „. 

tntM.  StnM  A^draa: __ _ 

Chy: suic:  _ 

Sodal  SccDdiy  Na: 

PtcTloui  Sinct  Addna: __ 

Oiy: 


1 


-  Zip: ._. 

Driver*!  Licenae  No.: 


.  Tclephoae:  , 


BirthdaU:      /     / 

Yean  then:    - 


Yean  Ibeta; 


Suie; 


Zip: 


PfcacaC  EmployBr:  m~- 
Poaiika  or  tide: 


..Yean  there:  _  Teieptone:  .. 

.Name  of  superrijor:  _^ «„. 


.  Yaan  thera: 


Piarioua  Eapioycss  Addraa:  ,  „ 

Preaeat  ntt  aalair  or  commlaloa:  $ per No,  Dependents:  _ Aia:  


rSliTtlSiMli?  '""^  —<■""««  •««-  —^'Hih,  Rveaied  If  yaw  da  aat  wM  «•  kava  •  iiartduid  aa  a  kwia 

AU»oay.  dUM  wipport,  leparUa  maintenance  received  under:  court  order  n  written  ttntmtU  D  oral  uodcnlandlnc  □ 
Oihar  I 


a:  $...., 


par  Souree(t)  of  other  income: 


It  »m  kBoaa  IMad  ia  Ihii  SacUoa  liliair  lo  be  reduced  in  the  ncit  two  yean? 
a  Y«a  (EapWaiadelaU  oaaaagaraMabeeL)    No  a 

BaM  you  a»ar  racaivad  ctadk  froaa  ua?  When? CXBca: 

Checkiac  Acoooal  No.:  InsUtutioo  and  Braacli:  .        

SaTiaga  Aeceoal  Na: _ Tnstitutioa  and  Araach: _...__ 

Naaa  ol  aaareat  ralalli* 

aot  ttviac  wit*  ysu:  — _ , _  Tdcpbona: 

RaUtJooBldp:  Addreu:  „ , 

HCnON  ■— INFORMATION  KEGAKDING  JOINT  APPUCANT,  USER,  OR  OTHER  PARTY  (Use  aeparata  iheeU  if  oecesury.) 

na  Naaa  (taat.  Pint,  Middk):  _._ , Birthdate:      /     / 

BahrtwMp  Is  Appbcaat  (if  a^r):  _ _._ 

Prcacal  Sireat  Addrca: ™„ _ _.,_ .    Yconthaa:    , 

Oty: _ Sute:  Zip:  „  Telepho*: « 

Sodal  Sacarily  Na:  _ Drivtr'a  Liceoaa  No.:  _ _ - 


riutjit  Employar: 


Yean  there:  _ Teieptone: 

Name  of  fuperviaor:  _ - . 


Eapioyer'i  Addrca:  

Prarioua  Employer:  

Prarioua  Employcr'a  Addrca: 


Yean  Ihert: 


Enseal  d 

et  ahuy 

or  cos 

—.1^1^.. 

t-      . 

per 



...  No. 

Dependents:    

Atea: 





cMM  ai 

lailMa 

ar  ii>ai 

ack 

m  aaiattaaaca  kmaa 

maintenance   received 

accd 

under 

aal   ba 

court 

RveaM  M  yoa 
order   n    written 

da  aat  wish  U  haft  ■  raaaldirid 

aareement   O    onl   uadersundinf 

Altaaay. 
lar  aapag) 

aMtesI 

M  a  feMto 

Alimony. 

child    support, 

separate 

n 

Other  iai 

«n.:» 

ft  - 

Soorce(i) 

of  other  Incoae:  . 

-™...™.. 



b  any  lacoma  listed  In  this  Sactloa  likely  lo  ba  reduced  la  the  next  two  yean? 
a  Ya  (Explala  la  deuil  oa  a  aparaia  ibeeL)     Q  No 


rWrtlnt  Accouat  Na:  __—__„_ 

Sindati  Accauot  Nai „ 

Naaa  of  aaanst  lalallx  aot  Bvfea 

«tik  Jotat  AppHcaai,  Uacr,  or  OiSac  Party:  _.. 


....  Insiitutioa  and  Branch: 
■■  Instilatioa  and  Braacfa: 


,  Tdephona: 


Addna: 


I  C— MARITAL  STATUS 

I  ■  ttia  lo  ai  iw**l"  >•*  m  Mtvliad  ircioat) 
App«raa:     a  Marrfcd  Q  Separated  O  Unmarried   (includinf  sinile,  avorce<^  aad  widowed) 

Paity:    □  Marikd  a  Separated  Q  Unmarried  (includini  aincle,  divoBCd,  and  widowed) 
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nCnON  D— ASSET  AND  DEBT  TKFORMATION  (U  Section  B  has  been  completed,  this  Section  should  be  complcitd  sivflw 
inlormatiOB  »bou(  bodk  the  AppUciat  ■■■  JimbC  AppUcaat,  Uicr.  or  Other  Pcnoo.  Phcase  mark  AppljCBni-rclM3 
loforautoa  witk  •■  "A."  U  Secua«  B  «M  ttoi  co«ipictc4,  ool>  «itj  uilornutuoD  about  irtc  ApptKsat  m  Urn  Smw.) 


Assets  OWNED  (Um 


DocrtpHoa  of  Aaoa 

VahK 

Su*KCtia  Debt? 
Yea/No 

Named )  of  Owaet(a) 

:ai* 

t 

»awantiln  (Mdhe,  Modrl,  Yea) 

Zttk  Value  o<  Life  imuraacc  (Ijauei. 

lUai  Eaiala  (LocaUoa,  Dale  AcquiredJ 

Marketable  Secuiitica  (Usuer,  Type.  No.  of  Shares) 

atkci  (LbW 

Total  Asaala 

s 

.^ 

OVTSTANDINO  DEBTS 

(Include  cbarae  accounia, 
rem.   mortaasca,  eu:.   Use 

lastalmenl  contracts,    credil   cards. 
aeparase   ahect    il   necessary. ) 

"^ 

Cradhar 

Type  o<  Debt 
or  Acta.  Na. 

^aaa  la  WMck 

Original 
Debt 

PrcacM 
Balanca 

Moatkly 
Paymean 

PaalDaa.' 
Yel/Na 

L    (LaadkMdor 
Unnmm  HoMar) 

3  Rent  Paymcat 
3  UotttMm 

(   (Omil  RU) 

1  (Omitna) 

( 

L 

s. 

v. 

'   1 

1. 

i. 

TatalDcka 

i" 

i 

k 

FCradb  Kt/trtmeii 

DaiePaM 

t 

» 

^X' 

i. 

^x^ 

Art  yoa  »  co*Makcr.  cadoner.  or  l(  -'*ycs** 

guaraniof  o«  my  to—  or  conlfet?        Yq  D  -   -Ne  Q        for  whom? 

An'there  any  wuMtaOed  Yes  H— 

Judgmef  acaiMt  yow? Nv  £5 Awetwa  $' 

Have  yo«  beca  dtlartd 

banfcrupl  in  the  laM   14  yean? 


Yeag 


If  -yes" 

to  whom  owed? 


No 


If 

where? 


Other  ObUfations— (E.F.,  Uabtlily  la  p^y  alnuunj.  chdd  »i.pr,.ri.  ».,.j(jic  nuimcu.uKc.   L»t  >ij)-/..ic  aluti  U  fcctkiji).) 


«.l.^IS2?J5LilLiL'"''Jl*i*^'"  "^  aapUcalioa  Is  corn-a    a   Hk   bcsl   of   mv   koowfedae.    I   andrraand   tlu.   v,«   wil 
Sna^itoW  yow  endlTJ.^n^Sx  wi'S,'  *"  aiiihonjed  m  cl»:k  av  ctvdii  and  cmpinymcm  hiKory  and  w  aatwct 


AwQcaaCi  Siiaaiun 


Data 


^ 


Other  Sienjinrc 
(Where  Ap(>)K-abte) 


Dale 
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(dOKd  tad,  memti  acdkj 

CSUVr  AnUCATlON 
IMN>ltTA>rr:  Rc^  Ikcw  DirilW  kito«  riMflilln  H 

n  It  you  afc  applyiat  lor  iadl>MnI  credil  im  your  on  mom  tad  *n  nit/^  as  jrwr  tm  iKonc  ar  atsMi 
tad  aot  the  Incoate  or  asacu  of  ftaotbtr  pcnoa  u  tbc  bona  foe  upoyiii  i|  ifea  credit  nqaoltd;  coaiidilc 
Scctioai  A.  C  D,  aad  E.  oBitiiat  B  aad  tbe  Mcoad  part  of  C 

□  It  IM«  it  u  application  for  joiai  cndit  wKh  aaoUier  pcnon,  complcle  aO  Scctioaa,  arovidfau  liifiiiiinllaa 
la  B  about  tb«  ioliK  applicani. 

O  X  you  are  applylnt  for  indivMual  credit,  bat  are  rdyiof  oa  iacoaw  frxn  iCbaoar,  cUd  aappon,  or  atpa- 
rate  maiMciiance  or  on  tke  hicanie  or  aueit  of  anoiher  pcnoo  ai  the  baat  lor  rcpajrmeai  of  ike  crMit 
requealed,  complete  all  Sectioaa  to  the  citcat  pouilile,  provldint  lltformatica  la  B  about  the  penoa  aa 
whcM  alimoor.  uipport,  or  maintenance  payaKnu  or  income  or  aoels  yoo  arc  rilyiat. 


Proceeds  of  Credit 
To  be  Used  For 


Amount  Rc^iaeMed         Payment  Date  Desired 

J _ _       

ncnON  A— INFORMATION  REGARDING  APPUCANT 

FuD  Name  (Lait,  Firaf,  Middle):  

PrcMnt   Street  Addieo:  

CHy:  Stale:  

Social  Security  No.: 

Previous  Street  Address:        


Zip:  

Driver's  Ucciue  No.: 


..  Teleph<»ei 


t- 


Birtlidatc:      / 
,  Yean  ibere:    .... 


YcanUicrc: 


Ciiy:   „  .  .,.„ 

Present  Employer  .  ......,„ ™ 

Position  Of  tiUc:  , 

Efflptoyer's   Address;    „ 

Previous  Employer: 

Previous  Employer's  Address:    ....    . 

Present  net  salary  or  commiuioo:  $ 


Sisie: 


Zip:   

Years  there:    .  . 
-  Name  of  supoiior: 


Te)rpho«e: 


:^: 


Yeantbcit: 


No.   Dependents: 


Ages: 


WPP  art,  w  sepaniic  aulMcMKa  Ibcoosc  mttd  m«  k«  revealed  IT  y*«  d«  ■•(  vMb  l»  Imtc  M  rpMUcrti  m  a  bMli 
Is  aWlillim 

Alimony,   child   support,   separate   mainlenance    received   under:   court   order    D   wrhten  atreerocat   □  oral  nodenlaodhic   D 

Other  income:   S per  5ourcc(s)    of  other  irKomc:   —._- „„„ 


Is  a>y  income  listed  in  this  Section  Ukety  to  be  reduced  before   (he  credit   reque&tcd  is  paid  off? 
n  Yes  (Explain  in  detail  oa  a  separate  sheet.)     No  G 

Have  you  ever  received  credit  from  us? When?  -  Office:    

Checkiac  Account  No ,         , Institution  arvd   Branch: 

SaviafS  Account  No „ . — 4- — -    Institution  and  Branch: 

Kaow  of  nearest  relative 

Bol  livtns  with  you:  .  ...  


"■I 


RtlatioQsbip : 


State: 


.™.... lUcpbone: ... 

Address:  - — „.. 

SECTION  B— INFORMATION  REGARDING  JOINT  APPLICANT  OR  OTHER  PARTY  (Use  sepaxate  shecU  If  aeccasary. 

Fun  Name   (Last,  First.  Middle)  : ^ Birtbdate: 

Relationship  to  Applicant  (if  any):    . -. L -..  .™....™ ...,. ^ „ , 

Present  Street  Address: .} ^ Years  there 

City:    .. .  ... 

Social  Security  No.: 

Present  Employer: ....,, 

Position  or  title:  «».....^ ... 

Employer's  Address:       .    . - .„ „. 

Previous   Employer: - „..,..".„ „. 

Previous  Eoiploycr's  Address:  - 

Present  act  salary  or  committion:  $ -  per No.  Dependents: 


/      / 


Z*P 

....  Driver's  License  No,: 

..—  Years   there:   .. 

Name  of  supervisor: 


TelephoneJ  . 


Telepl 


Yea  r«  there: 


Ates: 


lacomi  B«td  mt  b*  matt*  If  yaa  da  aot  wM  to  kaic  K  eoaildend  ■•  ■  kaaii 


far  iipajlat  iMa 

Alioiony,  chpd  support,  separate  mainienanc*  received  under:   court  order  D   written  aarcement   Q   oral  underslaisdinf 


D 


Other  incoaie:  $ 


per  Sourc«<l)    of  other  income: 


la  aay  income  Ualcd  ia  iMa  IcctioB  Ukely  to  be  rcdiKed  before  the  credit  rc^uealed  ia  paid 
a  Yea  (Eiplaia  in  detail  oa  1  Mparalc  ikecl.)    No  □ 

Oicckiaf  Account  No.:   Inatitution  and  BraiKh:  .. 

Savincs  Accouia  No.:  Inatitution  and  Branch:  ~.. 

NaaM  of  atareat  idaih*  aot  llviag  wkk  Mm 
AppUcaal  or  Other  Party: .. 

lUlalioaahip:    -... 

fltCnON  C-MAXITAL  STATUS 

ApplicaM:     D  Married  Q  Separated 

OUMr  r*t1):    Q  Married  Q  Separated 


wt 


Address: 


D  Unnurried    (iiKludint  alack,   divocctd,  aad   widowed) 
~  Q  Uamafried    (iaclodiaf  (ingle,  dtvareed,  aad  widowed) 
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I^— ASSET  AND  DEBT  INFORMATIOK  (If  Scctioa  B  kaa  been  completed,  thia  Section  sbould  be  cooplcled  ilvMa 
iafamtation  al>oM  boHi  the  Applicaal  aad  Jsaai  Applicam  or  other  i^rsocu  Pleue  mirk  Aoplicani -related  mlonlZ 
lioa  wkk  aa  "A."  U  Sactioa  B  waa  aot  eo»plcted.  only  pre  ioformatkia  about  ite  ApptKaat  ia  t^  Sectjoa.) 

ASSCTM  omtED  (Vm  iaparala  *Mt  V  aecauiT.) 


Daeripiiaaof  AaaeH 

Valaa 

lal»ci  to  Daact 

Yea/N. 

Mame<»)ofOw»er<s» 

CMk 

* 

Cmk  Valoe  at  Lite  lamraaoe  (lasuer. 
Fata  Valaa) 

Heal  Eatate  (Localioa,  Date  Acqinred) 

' 

Marketable  SecurKiea   (iHvcr,  Type,  No.  al  SharM) 

>thct  (Lial) 

ratal    Aaseti 

1 

OVTSTANDIKG  DEBTS  (Inchtd*  charge  accounla,  ianalmenl  contracia,    credit    cards,    rent,    oioneaees. 
neceasary.) 

etc    Use    separate   mat    K 

Creditor 

Type  o<  Debt 
or  Acct.  No. 

Saaae  la  Wkick 
Acer   Carried 

Oniwal 
Dew 

PreseM 

Balaac* 

MoalMr 
PayarMi 

PaatDMl 

Yea/ No 

L    (Undlord  or 
Monaam  Holder} 

n  Rem  Payaieat 

i   (Omit  renti 

}   (Omu  lent) 

i 

L 

L 

Total  Deba 

S 

S 

i 

Credit  Rtferme^ii 

DalePM 

I. 

i 

1. 

Are  you  a  ci>.fluker,  eisdoraer,  f>r 

guarantor  oa  any  loaa  or  cootraet?        Yet  t] 

If  "yes- 
No  a         'or  whom? 

To   whom? 

Are  there  any  ■atatitlied                      Yea  D 
iudfmenu  atainti  yon?                          No  D 

Amonai  S 

If  -yea" 

to  whom  o»cd? 

Have  you  been  declared                       Yes  n 
bankrupt  In  tbe  laat  14  yean?               No  tj 

U-yes- 

wtweT 

Year 

Otber  obUgatiotlB — (E.g.,  liabilicy  to  pay  alimony,  chsld  aupporl.  s.:p3rate   nuintrnance.   Use  separate  sheet   if   aeccuan 


SECTION   E— SECURED  CREDIT  Brietly   deicribe   Ue  properly    u>   be   given   as  securiiy: 


aad  list  I 


1  and  addresses  et  all  c».owners  ot  tbe  property; 


If  the  security  is  real  estate,  give  the  full  turne  of  your  spouse  (if  an)): 


Everything  thai  I  have  stated  ia  thi<  application  h  comet   is  the  bca  of  mj  knowledge.  I  andrrttiad  thai  yaa  «■ 
Ihia  appmatioa  whether  or  aot  it  la  approved.  You  are  auihorired  to  check  any  crrdii  aad  cmpk>)i>cni  kistury  aad  ta 
tioos  about  yotir  credM  experience  with  me. 


Applicant's  Signature 


Dale 


tlihcr   St(..njiurr 
(Mbcrc  Apphkibicl 
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(CioMd  cad,  WMtured/iKiircd  crediil 
CREDIT  AFPUCATION 
IMrOMTANT:  ■«■<  tkM*  DhuilliM  kataR  uMilifci  It 


ApvrapnsM 


a  " 


■re  uelrinc  foe  iadiviataal  credit  la  rour  on  nnie  and  are  reiyla*  on  your  cxni  income  or  assKi 


w  w|a  are  applyiiK  for  UMivtdual  creati  la  rour  own  mnv  ana  aiv  fnjii^  wn  rwui  uwn  hiluviic  «><  m3«i> 
»i  aol  UK  iaconc  ot  aacu  of  aaollwr  penoa  o  the  buia  for  repayman  at  Ihe  credit  requeued,  cuot- 
BicM  oniT  Sectiooa  A  aad  D.  If  ihc  requcKcd  credit  ia  to  be  accured,  alio  conpinc  the  km  pan  of 
Seciioa  C  aad  Sedioa  E. 
n  if  ytm  are  aeplyiM  for  joint  credit  wilh  another  person,  complete  all  Sectiona  except  E,  proridin*  infornia- 
liOit  in  •  about  Ibe  joint  applkanl.  If  tbc  requested  credit   i>  lo  be  >ecured.  then  complete  Seclion   E. 

n  If  rou  are  applyina  for  in<li«idnal  credit,  but  are  relrint  on  incootc  front  alimony,  child  support,  or  aepa- 
raw  maintctunce  or  on  tbe  income  or  aaaeu  of  anoiher  penon  aa  the  bnsia  for  repayment  of  the  credit 
reqvnied.  compleic  all  Sections  eicept  E  lo  the  e«lenl  possible.  providiDt  informalion  in  B  about  the 
person  oa  whoac  alimtMiy.  support,  or  maintenance  paymenu  or  income  V  asscu  you  are  retying.  If  the 
requested  credit  is  to  be  secuied,  then  complete  Section  iL 


Payment  Date  Desired 


Proceeds  of   Credit 
To  be   Used   For 


Amount  Requested 

J  •■ 

KCnON  A— INFORMATION  REGARDING  APPUCANT 
Fufl   Name    (Last.    Pint.    MKldle): 
Present   Street    Addresa:    . 

City:   S<^«-    

Social  Sccuiity  No.:  — — 

Picvioua   Street    Address:    ...- 

City:   ■' - 

Present   Employer:    _  

Position  or  title:  

Employer's    Addresi:     . 

Proious  Employer:  

Previous  Employer's  Address: 

Present  net  salary  or  commission:  S 


Birtbdale:       / 
Years  there:     ... 


Stale: 


Zip- 
..  Driver's  License   No.: 

.   Zip:    

Years  there: 

Name   of   iuperv.tor;    . 


Telephoae: 


t 


Ttlcplv>nc : 


:;t 


,  Years  there : 


per 


No    Dependents;    AiO: 


■J    cWM   iB»nn.  ar  se*atMa   maiMeaanee  lactMM   need  n«<    ko  revealed  If  yM  «•  aM  wWl  la  kaf«  H   enasidered  as  I 
Nr  n»aj>i»  IMa  abUmtaa. 

Alnonr,    child    support,    separate    mainlenance    rcceued    under:    court    order    D    written    atreement    fl    oral    underslandint    O 
Other   loconc:    »    .  P*r   .    Source(s)    or   other   income:     _ - 


Is  any   laniaic  listed  ia  this  Secnoa  likely  to  be  reduced  beteie   the  credit   requested   is   paid  olf^ 
Q  Yet  (Eapliia  in  deuil  oa  separate  akeet  )  D  No 

Have  you  ever   received  credit   Irom   us?    When  •  Office 

Checkiat  Account  No  :    .  Insmulion  and  Buixh; 

Savlnct  Acctwat  No.: 


Imtilulion  and  Bfanc^: 


NaaM  of  aaaresl  relative 
not  livini  with  you: 


Stale: 


Zip: 
.  Driver's   License   No.: 

..Years   (here:    

..Name    of   sui>ervisor: 


Years  there: 

I  Telephone;    


,^  Telephone: 

Relatiooahip:  Address;   f 

MCnON  »-INFORIi«ATION  RECARDING  JOINT  APPLICANT  OR  OTHER  PARTV  (Use  separate  sheets  if  necessary.) 

Full   Name    (Last.   Fitsi,   MlddW):    ...  •  Birtbdale:       /       / 

Relationship  lo  Applicant  (it  aay):  

Present  Street   Address:       

City: - 

Social  Security  No.: - — 

Present    Employer:    

Position  or  title:  

Employer's    Address:         - 

PrevHMiS    Employer:  - 

Previotia  Employer's  Addresa: 

Prevnl  net  salary  or  commKsioa:  $ per  . 


Telephone: 


Years  (here: 


...  No.    Depcndenu: 


iaeaac  aced  nal    ba  revealed  H  yaa  da  ao»  wl*  la  have  II  eaasldered  ■■  a 

Alimony,    child    support,    separate    mainlenance    received    under:    court    older    Q    written    atireemenl    H    oul    underslandint    O 

Oiher  income;   »      per  -  Source(s)    of  other  income:    j 


Is  any  income  Usted  In  tWa  SeclioB  likely  lo  be   reduced  before    Ihe  credit  requested  is  paid  ofit 
G  Yes  (EipUin  in  detail  on  separate  sheet  )  C  No 

Checking  Aeeouat  No.: -  •■    Instilulion   anO   Branch: 

Saviaf   AoMual   No.:    Insiilulion  and  Branch:      . 

,,  ,,        ^  Tclepbooe: 


Name  of  nearest  relative  aot  livinit  with 
Joint  Apabcani  or  Other  Party:  


tUlaiionsbip: 


Address; 
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■M.IIUW  C-MAKITAL  STATtn 

(Da  aal  ••■•Ma  V  Ma  k  aa 

AppHcal-     a  Mvrted         "  Q  Scpvaicd  O  Uaamrrkd    (ii 

Other   Party:     Q  Married  O  Separated  Q  Uaaiamcd    (ii 


<i>arcad.   aad   wtdeacd) 

Scoioa   skoutd   be   cni^ihiid   cKi^ 

„.  „    ,,    , _-•  -      _^ .- —  -     --   -     ^ e  awf*  Aaalicaai.relaled  lalonni 

mih   aa     A.      If   Sccuoo   B   avas   not   ciiamlnrd.   oaly   (ive   laforaiaiiaa  aboas   tbe   iliiplli  lai   u   Uas   Scctiua.l 

ASSETS  OWHED  (Use  separaie  afceet  If  wtamMi.) 


MCnON  D— ASSET  ANO  De«T  INFORMATION  Of  Saiatoa   ■    has   bee*    rnaMililid.  .    _ 

'*??™""°r.'l?^  hptb  the_Aji()(icam  aad  Jo«t   Applicaal  or  Other  Penoa.  Piute  awrk  Applicaai.reralcd'aiiwi^i 


DeseripiiOB  <d  Ancts 


VaJoc 


Sabfeci  to  Data? 

Yes/ No 


Naaac<t)of  0«a«<s) 


AmooMbilci  (Make.  Model.  Vtar) 


Carii  Value  <A  L«c  lasurancc  <Utii«, 
Face  Vatac) 


iUil  Eaaie  Ttof  nloa.  Pale  Aanitiadr 


Marknabte  Sacariliet  (lawcr,  Type.  No.  of  Sluns) 


KtaHSr 


total   ASKU* 


OUTSTANDING  DEtTS   (Include   Chirac  aocounts.   inslalmciM  contracts,    credit    cardv    rent,    mnrttjm.    eii      Use    aeaarate    sheet    U 
nece^^ry    i  '^ 


Creditor 

Type  of  Debt 
Of   Aca.    No 

«iimc    In    WbK* 
Acct.   Carried 

OriBUsal 
Debt 

Balance 

Monthly 
Pxvmcfits 

Pawt  r>ue? 
Ves  No 

1.    (Laadkird  or 
Monsaae  Holder  1 

3   Rent  Paymcat 
□  Moniaae 

S  tUmit  ren.i 

)  ti».-i.i  i.rw  , 

s 

L 

1. 

Total  Dctala 

I 

i 

1 

Crrdlr  RrlrrrtKrt) 

IXiie  Paid 

1. 

i 

1. 

Are  you  a  ccwnakcr.  cmktntr.  cm  u  "Ycv" 

tuaraniof  on   wiy   to—  of  coairaci?         Yc«   □         No   Q         fen  »hn«'* 


Afx  there  amy  unMtnAed 


Yes  i  1 


A  mi  turn  % 


If  •  Yc»." 


Have  you  been  declared                          Yes   n                l(    -Ycv  " 

bantirupt  in  the  last  U  years'*                No   O               where*                                                                                                          Year 

Other  oWigatioas— (Ef..  Iiabtldy  to  pay  alimony,  shdd  supfkiri.  sefsarate  akiinlctuace.   Use  scpatale  sheet  if  ncsesury.) 

SECTION  E— SECURED  CREDIT  (Complete  only  if  ctcdH  i>  lo  br  .cvurs-d  )  Bnedy  des<.ribe  tbe  pruperty  tu  be  mien  as  sc.-uriiy: 


I  list  auiici  aad  addresses  of  an  coowaers  o(  iht  propcfQr: 
Name 


Address 


If  the  security   is  real  estate,  five   the   full   name  of  your  spouse   (if  any): 

Evervthina    ll>;il    I    have    slatej    in    ihi.    appticilHin    i>    cwrtx-l    hi    the    heM    iif    m\    kn.>»trJt:r      I    unlrr-ljrvl  llul    ».Hi    uill    ret.iin 

lh«  arfXicalKm   »hetlKr   cw   m.i   it   is  jpi«.i.i-d.    YiKi  jn    .luthorsAd    In  .heck   my   tri-dii   ..nd  .ni|*.«oirBl    hisl....  .iihI  i,i  4n>»tr  uucv 

IKW*  about  your  ».rcdil  cipcrK-nsc  with  mr.                                                                                                         -.     .                        #  "f-s»- 


ApplK'aAt's  Sqcnature 


tnhtr    \.kit.>iMri- 
iWbirr   <\t>|>lKaMtl 


Del* 
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[Lommuniiy  propenj) 

CREDIT  APPLICATION 

IMPOrTANT;  Rc^  tkew  Dlr«cit«as  tMfon  roM»kflaf  tMs  AptMraHoa. 

If    .  .-'u   arc  applying   for    .ndividajl   ^.rrdii   in  your  civn  rumc.  are  nol   ma*fi«d.   and  are  nol   rclyins  on  inn  ,  ' 
rr  ^    ''jppon     or    sepiriie    mj.nifnarice   payrrwnt^   or    on   fftc   income   or    jsscU   o(   another    person   d'    if-.-    hj 
i."      T'dfrrrni    of    ih<    ..r-ijit    [fyuciled,    complele    unly    Srcliuns    A    ui4    D,    If    the    rctjucsicd    i.fedii    is    ■  ■ 
■'itifcd,  jl4o  complete  Sc.ii.T,  t 

In  all  other  situaiicns.  complete  all  Seciiens  except  E.  providint  inlornution  m  B  about  your  ^pouv 
'omi  applicant  or  u«f,  ct  the  persiin  on  *hi>se  ^iimony.  support,  or  mainien<irKc  paymcnis  or  itKomt 
as--c's  you  are  relynji    If  the  reqijciicd  credit  is  lu  be  setuied    jKo  compleic  Seciion  t 


ur.i  Reqje  jed 


Payroent  Due  E>csired 


Prcxecds  of  Credit 
To   be    Lstd   For 


aCCllON    A— iNFURMATION  R£CAJtDING  APPLJCANT 

h.'   s-me    tl    -i.   FirM.    M.Jdlr 
i'rebcul    Sirrc;   Address 


Slate: 


5c.'  1*1   Stvunly  No 


7.p: 
Drive*  s   Luense    No  : 


Telrphone : 


Bmhdait: 
>c<ir3  there: 


I  -,**p-    i  "f     Tcr 

p.  M  p  ■'.     ;-r     1-,'ir 

t  -  .  ■    -r.  ■     Addrfs 

Pifvioi-*     tmplover 

f-rt-'    U4    Eiipioyer  I    Addrts* 

Prevpnl   rel    «'■■>    or    TfTimi^Mn      \ 


\  cars    "I  I  If 

Name    '  (    su^tivisor 


No     IXpcrdeni^ 


Telephone . 


Ages 


AUfDDft«.    cMM    >upi><Ht.   or    Mparatc    MaiiMriunfc    IncofBC    utt4   not    b*   repealed   tf   >oii   do   MM   wWl   !•  ksT*   U    roiuMtfed   as   a   haslk 
ttr  rcfwylag  Ikls  <rMt«BlloB. 

Aji-'  .--ry.    cfiiJd    >ijr;'-:"i.    separaic    Trainipnance    received    under      court    order    Q    »iitlcn    atreemtm    Q    oral   uiHtcrsUndmt    D 

'.>.'<r   ij-.iome     $  per  Source(s)    of   other    income: 


>^    any    ttxon.e    '  •  c  '    >n   ibi-,   in' .^n   Iikfty  to  be  lediiced   in  the    nent    fwo  years   or   before  life  credtl   requested   is  paid  ofl? 
Lj    Ves  ',L«pla^Q  m  Jeu.l  on  a  separate  sheet  )     No   ■"  , 


OfKcc 

Insiituiion  ar>d   BrarKh: 
Institution  and  Br»ocb: 


I 


H^ve    >ii.i   e*er   rtcer-ed  credit   from   uj  '  When 

Checking    Account    No  ; 

Sji-figs   Account   No.; 

Na-'tf  of  near.'^t   relauvc  nol  bving  *iih  you 

f* :  *'io»ttnip  Addfe»: 

SECTION  B— INI  ORMATION  REGARDING  SPOUSE.  JOINT  APPLICANT,  USER.  OR  OTHER  PARTY   (U«   icpanic  ihe«t«  if 

Dcccuary.) 


Telepbonc: 


Fill;   Name    (Lut.   Fir%i.   Mrddlc): 

RcUiiomhip  (o  Applicuii  (if  any): 

Prescoi  Street   Addrcu: 

Cirv 

5ocmI  Security  No  : 

Preseni    Employer; 

Pos'-ion   or   title: 

I  :>(  'Cyer't    Addrr-* 

Previous    Empiover 

P-r*nTw^    Employe  1  >    Address: 

Prefer'   nei  salary  or  cnmmission;   ] 


Birlhdfttc:        /        / 

Yean  ihcrr: 


Zip: 
Oriyer's    Liceruc   No.: 
Years  there: 
Name   of   supcrvtson 


No     Dependents 


]       TclcplKMK: 
Telephone: 


Afes 


AttMoNy.   chiM  wpfMrt.  or  fpantt  m^tHtnmn  Ibcwm  ■«*4  M(   U  kvmM  tf  yos  *  «oI  wWl  to  tavc  M  eomMcTftf  M  ■  I 
for  rvpayloi  rhM  oM%«lloa. 

AimoTiy     child    support,    scpujie    maintenance    received    under:    court    order    Q    written    apreemem    D    oril    undetstandinjt    D 


(Mtii  r    irwome:    $ 


P«f 


Source(s)    of    other    inc-Tme: 


\    jn      incor-e    ',*  ed    m   ihis    Section    Ukety    to   be   reduced   m  the    next    two    years    or    before   ttw    credit    requested    is   paid   ofl? 


n    ^  f »  *  tspUin  »n  detail  en  a  ^parate  sheet  )      □    No 

C  hTt  kj  at    Xccount    No, : 

Sa^in^  Accouot  Nc 

Name   of    r>«aresi    ■■elalive    not    l-v>iig  »nh 
Spcu>e.    Joint    ApDiicani.    User,   or   other   Party- 

Relaiicnship' 


Institution   and    BraiKh 
Institution  and  Branch: 

Addreu;  


Telephone: 
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MtCnON  C— MAKITAL  STATUS 

AfpUtmt:     a  Married  Q 

OUKf   Pmjr:     O  MutM  Q  Sc«»nM 


) 
ASSETS  OWMtD  (U«  i 


^SSBT   AND   Dear   INFOKMATION   cm  Scdtn   •    kM  «IM    niMlml    «M>    SccMoa    skouU    be    coouteted    .Mm 


SMaSaBEmsETHservMcr 


Cull  VAm  of  Ufc  l«s«r>act  (IsMcr. 
Pan  ValMl 


•<  AacM 


Km  EHait  (LdcaMoa,  Dm  Acqaln^r 


MaikcuMc  SccuriUn  (ksucr.  Tjrpe.  hi*.  o«  ihafttF 


TCBT 


roui  Aii»S~ 


Subircl  lo  UriM" 


Nmc<t)  o<  0«iKf(>) 


OUTSTANDING  DOTS  <U<*id«  cku|i  KcaMi^  twcrtwiM  cetHnKU.    cmth   caNi.   km.   iih^iii.   «c    Uk    irmtiM    ttmm 

■rmiiiy.)  ' 


Naac  o(  CredMor 


I.    (I 
Moiifili  Uotdw) 


ToulMto 


'Cnrftt  Mtltrtmcrtt 


Tjrpc  oC  Dim 
or  Acct.  No. 


Hmmt  i*  WMck 
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By  order  of  the  Board  of  Governors,  January  14, 1977. 

Theodo&i  E.  Alusoh, 
I         I  Secretary  of  the  Board. 
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IReg.  Z;  PC-0038.  PC-0039,  PC-0040. 
PC-00411 

PART  226— TRUTH  IN  LENDING 
Official  Staff  Interpretations 

In  accordance  with  12  CFR  226.1(d), 
ihe  Board  is  publishing  the  following 
ofBcial  staff  interpretations  of  Regula- 
tion Z.  issued  by  a  duly  authorized  offi- 
cial of  the  Division  of  Consumer  Affairs. 

Identifying  details  have  been  deleted 
to  the  extent  required  to  prevent  a  clearly 
unwarranted  invasion  of  personal  pri- 
vacy. The  Board  maintains  and  makes 
available  for  public  inspection  and  copy- 
ing a  current  index  providing  Identify- 
ing Information  for  tJtie  public  subject 
to  certain  limitations  stated  in  12  CFR 
261.6. 

Official  staff  interpretations  may  be  re- 
considered by  the  Board  upon  request  of 
Interested  parties  and  in  accordance 
with  12  CFR  226.1(d)(2).  Every  re- 
quest for  reconsideration  should  clearly 
Identify  the  number  of  the  official  staff 
Interpretation  in  question,  and  should 
be  addressed  to  the  Secretary,  Board  of 
OovemorB  of  the  Federal  Reserve  Sys- 
tem, Washington.  D.C.  20551. 

This  interpretation  shall  be  effective 
as  of  January  31, 1977. 

|FCM>038] 

Section  22e.l3(])  Bankruptcy  court  order 
permitting  card  issuer  to  offset  customer's 
debt  against  funds  held  by  card  Issuer  on  de- 
posit would  be  "court  order"  within  "the 
meaning  oif  13(J)  and  the  offset  would  be 
permissible. 

January  17,  1977.' 

This  iB  in  reply  to  your  letter  of  •  •  •,  in 
which  you  raise  a  question  regarding  offsets 
of  credit  card  debts  under  i  169  ol  the  Truth 
In  Lending  Act  and  I  226.13(1)  of  Regulation 
Z.  Specifically,  you  ask  whether  a  card  Issuer 
may  offset  a  ciistomer's  credit  card  debt 
■gainst  the  customer's  funds  held  by  the 
card  issuer  In  a  deposit  account  In  bank- 
ruptcy proceedings  In  which  the  customer  1b 
the  bankrupt.  Tou  state  that  under  the 
Bankruptcy  Act  all  creditors  are  entitled  to 
offset  any  provable  claims  they  may  have 
■4{aUiBt  debts  they  owe  the  bankrupt. 

mis  staff  does  not  believe  that  it  Is  the 
proper  Interpreter  of  questions  regarding  the 
nv^wtng  of  the  Bankruptcy  Act  or  the  reso- 
lution ot  potential  conflicts  between  that 
Act  and  the  Truth  in  Lending  Act  and  Regu- 
lation Z.  However,  i  226.13 (j)  prohibits  a 
card  Issuer  from  offsetting  a  cardholder's 
eredit  card  debts  against  the  cardholder's 
funds  held  by  the  card  Issuer  In  a  deposit 
account  "unless  a  court  order  is  obtained."  It 
Is  staff's  view  that  If  a  bankruptcy  court  iff- 
kuwed  a  claim  for  a  credit  card  del>t  and  per- 
mitted an  offset  of  the  cardholder's  funds 
held  In  deposit  by  the  card  issuer,  such  al- 
lowance would  be  a  court  order  within  the 
meaning  of  I  236.13(1)  and  the  offset  would 
be  permissible. 

This  Is  an  otBclal  staff  interpretation  of 
Regulation  Z  Issued  pursuant  to  S  226.1(d) 
(3)  of  the  Regulation  and  limited  In  Its  Kp- 
pUcatlon    to    the    facts    outlined    herein.    I 
trust  this  is  responsive  to  your  Inquiry. 
Sincerely. 

Jerauld  C.  Kluckmav, 

Asiociate  Director. 

IPC!-00391 

t  226.7(b)  Credit  unions  who  do  not  debit 
(or  add  on)  finance  charges  for  a  bUIlng 
cycle  but  take  accrued  finance  charges  out 
of  each  payment,  need  not  show  accrued  fl- 
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nance  charges  as  part  of  their  dlscIo6ur< 
under  i  226.7(b)  (l)(lv)  or  as  part  of  the 
"new  balance"  under  i  226.7(b)  (l)(ir>. 

jAiruAST  21,  1977. 

This  Is  in  reply  to  your  letter  of  •  •  •, 
In  which  you  raised  questions  concerning  the 
proper  disclosure  under  Regulation  Z  of  the 
finance  charge  and  "new  balance"  on  a  credit 
union  open  end  credit  periodic  statement. 
Specifically,  you  ask  the  following  two  ques- 
tions : 

1.  Can  a  credit  union  extending  open  end 
credit  use  a  periodic  billing  statement  dis- 
closing only  the  finance  charge  paid  by  the 
borrower  during  the  cycle  rather  than  the 
total  amount  of  the  finance  charge  actually 
Incurred  during  the  cycle  and  still  be  la 
compUance  with  {  226.7(b)  (1)  (Iv)  ? 

2.  Can  a  credit  union  extending  open  end 
credit  use  a  periodic  billing  statement  show- 
ing a  "new  balance"  which  does  not  include 
all  finance  charges  Incurred  during  the  bill- 
ing cycle  (as  opposed  to  those  paid)  and 
stUl  be  in  compliance  with  S  226.7(b)(1) 
(IX)? 

In  answering  (hese  questions  we  make  the 
following  factual  assumptions  (which  ar« 
drawn  from  your  letter,  the  materials  accom- 
panying your  letter,  and  the  letter  from  your 
trade  association).  As  we  understand  it  fi- 
nance charges  accrue  from  the  application 
of  a  percentage  rate  to  the  outstanding  prin- 
cipal balance,  but  thne  Is  no  Increase  la 
the  obligation  reflected  In  the  account  from 
the  addition  of  accrued  flnance  chsu-ges  to 
the  outstanding  principal  balance.  Instead, 
the  appropriate  portion  of  each  payment  U 
attributed  to  pajmient  of  accrued  flnance 
charges  and  the  remainder  of  the  payment 
is  reflected  in  reduction  of  the  principal. 
Consequently,  finance  charges  are  calculated 
by  application  of  the  percentage  rate  to  the 
outstanding  principal  balance  over  the  pe- 
riod from  one  payment  to  the  next.  No 
finance  charges  are  debited  to  the  account 
except  when  a  payment  is  credited  and  even 
then  there  Is  nothing  "added  to  the  outstand- 
ing obligation. 

In  such  circumstances  it  Is  staff's  opinloB 
that  disclosing  the  amount  of  flnance 
charges  actually  debited  to  the  account  pur- 
suant to  payments  received  during  the  bill- 
ing cycle  is  sufficient  to  comply  with  the  re- 
quirement of  §  226.7(b)  (l)(lv)  calling  for 
disclosure  of  the  flnance  charge  Imposed 
due  to  application  of  a  periodic  rate.  Staff 
Is  also  of  the  opinion  that  In  such  cir- 
cumstances the  "new  balance"  required  to 
be  disclosed  by  J  226.7(b)  (1)  (U)  need  not 
reflect  accrued  finance  charges,  which  have 
not  been  debited  to  the  customer's  account 
and,  therefore,  have  not  been  added  to  the 
totcJ  outstanding  obligation. 

I  trust  this  Is  responsive  to  your  inquiry. 
This  Is  an  official  staff  Interpretation  of  Reg- 
ulation Z,  Issued  In  accordance  with 
1226.1(d)(3)  of  the  Regulation  and  Ilmltea 
In  Its  application  to  the  facts  outlined 
herein. 

Sincerely, 

Jerauld  C.  Klucrman 
Aisociate  Director. 

I  PC-0040] 

S  226.101  Creditor  may  quote  simple  annual 
interest  rate  along  with  APR  in  response  to 
oral  inquiries. 

}  226.6(c)  Use  of  term  APR  not  required 
in  commitment  letter,  but  use  of  simple  li^ 
terest  rate  alone  may  violate  i  226.6(c)  tf 
commitment  letter  accompanies  disclosure 
statement  and  Interest  rate  not  identified  ae 
component  of  APR. 

January  18,  1977. 

This  Is  in  reply  to  your  letter  of  •  •  •, 
requesting  an  official  staff  Interpretattob 
concerning  how  interest  rates  may  be  coni- 


munlcated  in  oral  transactions  and  In  com- 
mitment letters  between  mortgage  lenders 
and  customers. 

You  state  that,  when  customers  shopping 
for  mortgage  loans  make  oral  inquirle.s  of 
what  your  client's  current  interest  rate  on 
mortgages  Is,  the  bank  answers  these  in- 
quiries with  a  statement  of  the  simple  an- 
nual Interest  rate  and  of  the  annual  per-i 
centage  rate  (which  includes  the  simple  in- 
terest charge,  service  charge,  mortgage  in- 
surance premiums,  etc.).  Tou  ask  whether 
this  proced\ire  is  proper  under  Regulation  Z. 
Board  Interpretation  {  226.101  states  that 
in  response  to  a  customer  making  oral  in- 
quiry concerning  cost  of  credit,  "a  creditor 
when  qxioting  annual  rates  should  use  only 
those  rates  permitted  to  be  used  in  adver- 
tisements under  S  226.10."  Section  226.10(d) 
(1)  states  that  "{w]here  the  total  finance 
charge  Includes,  as  a  component,  interest 
computed  at  a  simple  annual  rate,  the  simple 
annual  rate  may  be  stated  In  conjunction 
with,  but  not  more  conspicuously  than,  the 
annual  percentage  rate  •  •  •."  Thus  it  is 
clear  that  the  bank  may  give  the  simple  an- 
nual rate  as  well  as  the  annual  percentage 
rate  in  response  to  oral  Inquiries. 

You  ask  whether  the  final  sentence  in 
§  226.101  chamges  this  result.  That  sentence 
says,  "Irrespective  of  the  method  used  by  the 
creditor  to  compute  finance  charges,  the  an- 
nual rate  of  the  creditor's  total  flnance 
charges  should  be  quoted  only  In  terms  of 
the  'annual  percentage  rate.'  "  It  is  staff's 
opinion  that  this  sentence  does  not  contra- 
dict the  conclusion  reached  above.  I.e.,  that 
both  the  simple  Interest  rate  and  the  annual 
percentage  rate  may  be  quoted.  This  sentence 
merely  states  that  when  the  rate  for  the  total 
flnance  charge  Is  given.  It  must  be  given  in 
terms  of  the  azmual  percentage  rate,  as  op- 
posed to  an  add-on  or  discount  rate.  This 
sentence  does  not  preclude  use  of  the  simp!'-' 
annual  rate  to  describe  a  component  of  the 
total  finance  charge. 

You  also  ask  whether  the  bank  may  stat 
the  simple  Interest  rate  in  the  commitment 
letter  or  whether  the  annual  percentage  rate 
Is  required.  You  are  correct  In  stating  that 
the  Truth  in  Lending  Act  and  Regulation  Z 
require  use  of  the  term  "annual  percentage 
rate"  on  the  Truth  In  Lending  disclosure- 
statement  but  do  not  dictate  terminology  to 
be  used  In  commitment  letters  or  other 
mortgage  contract  documents.  However  yoii 
should  note  that  if  the  commitment  letter  is 
delivered  to  the  customer  together  with  the 
Trutli  in  Lending  disclosures,  and  if  the 
commitment  letter  does  not  make  clear  that 
the  simple  mterest  rate  Is  only  one  compo- 
nent of  the  annual  percentage  rate,  it  is 
possible  that  the  statement  of  the  simple 
interest  rate  in  the  commitment  letter  might 
constitute  a  violation  of  f  226.6(c) ,  since  It 
may  mislead  consumers  or  contradict,  ob- 
scure or  detract  attention  from  the  annual 
percentage  rate  disclosure  required  by  i  226.8 
(b)(2). 

This  letter  is  an  official  staff  interpretation 
of  Regulation  Z,  Issued  In  accordance  with 
§  226.1(d)  (3)  Of  the  Regulation  and  is  lim- 
ited to  the  facts  presented  herein.  I  trust 
that  it  is  responsive  to  your  Inquiry. 
Sincerely, 

Jerauld  C.  Kluckman. 

Associate  Director. 

(PCM)0411 

!  226.13(a)  The  return  and  re-encodlng  of 
an  existing  card  which  had  no  credit  privi- 
leges attached  to  It  at  tlie  tfane  of  Its  lansollc- 
Ited  Issuance  Is  an  acceptable  manner  ot 
providing  a  credit  card  where  the  onstomer 
has  signed  a  request  or  application  for  a  card 
providing  credit  privileges. 

January  21,  1977. 

This  Is  In  response  to  your  letter  of  •  •  •, 
concerning  I  226.13(a)  of  Regulation  Z  and 
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certain  check  identification  cards  which  you 
propose  to  Issue  on  an  unsolicited  basis  to 
your  present  checking  account  customers. 

The  cards  would  be  used  as  a  form  of  Iden- 
tification to  facilitate  the  cashing  of  checks 
by  bank  customers.  You  also  propose  at  the 
time  of  issuance  of  the  card  to  advise  your 
customers  that  at  some  time  in  the  future 
they  may  have  the  opportunity  to  return 
their  check  identiflcation  card  to  the  bank 
and  have  It  encoded  to  permit  access  to  au- 
tomatic tellers  and  electronic  terminals.  The 
customer's  credit  line  would  be  accessible 
via  the  encoded  card,  and  the  customer  would 
be  required  to  sign  and  forward  a  request 
for  a  credit  card  befoi*  the  new  card  is  is- 
sued. If  a  new  card  were  Issued  to  ciistom- 
ers  requesting  credit  prlvUeges,  clearly  there 
would  be  no  violation  of  ;  226.13(a)  of  the 
Regulation.  You  have  asked  whether  it  would 
be  permissible  under  the  Regulation  to  re- 
encode  the  existing  card  to  provide  for  credit 
privileges  after  receiving  a  request  from  the 
customer  for  such  privileges  rather  than  to 
Issue  a  new  card.  Staff  feels  that  the  return 
and  encoding  of  the  existing  card  Is  an  ac- 
ceptable manner  of  providing  a  credit  card 
pursuant  to  a  request  or  application  as  you 
propose. 

Some  uncertainty  may  have  developed  re- 
garding the  staff's  position  on  the  issuance  of 
a  non-credit  card  where  the  issuer  contem- 
plates at  the  time  of  Issuance  that  the  holder 
will  be  offered  a  subsequent  opportunity  to 
have  credit  prlvUeges  attached  to  the  card 
if  he  so  requests.  Staff  feels  that  the  dictates 
of  S  132  are  satisfied  so  long  as  the  cardholder 
actually  makes  a  specific  request  that  credit 
privileges  be  made  available  on  the  card  prior 
to  the  attachment  of  credit  capability  to  the 
card.  This  means  that  a  card  Issuer  may  send 
on  an  unsolicited  basis  a  non-credit  card 
usable  for  a  specific  substantive  ptirpose(s) 
other  than  obtaining  credit  to  any  of  its  cus- 
tomers and  may,  at  the  same  time  or  at  some 
later  date,  solicit  the  customer  to  request 
that  credit  privileges  be  attached  to  the  card. 
Accordingly,  this  letter  supesredes  Public  In- 
formation Letter  916  and  the  last  paragraph 
of  Public  Information  Letter  796. 

As  part  of  your  proposal,  you  indicate  that 
the  cards  will  be  sent  on  an  unsolicited  basis 
to  those  customers  with  overdraft  checking 
privileges  as  well.  Staff  does  not  agree  with 
your  Initial  conclusion  regarding  the  unsolic- 
ited Issuance  of  check  Identiflcation  cards 
to  customers  with  overdraft  checking  privi- 
leges. In  your  letter  you  mentioned  a  series 
of  staff  public  Information  letters  on  the  un- 
solicited issuance  of  credit  cards.  ITiat  list, 
however,  did  not  Include  Public  Information 
Letter  717  (a  copy  of  which  is  enclosed) 
which  states  that  a  check  identification  card 
used  in  conjunction  with  a  checking  account 
with  overdraft  checking  privileges  is  a  credit 
card  and,  thus,  cannot  be  Issued  on  an  un- 
solicited basis.  This  view  Is  also  outlined  in 
Public  Information  Letter  916.  However,  as- 
suming the  initial  check  Identification  cards 
were  Issued  in  re^>onse  to  a  request  or  ap- 
plication as  to  those  customers  with  over,- 
draf t  privileges,  then.  In  staff's  view,  no  fur- 
ther steps  regarding  solicitation  for  Issuance 
need  be  taken  to  convert  such  credit  cards 
into  cards  usable  in  teller  machines  which 
access  the  overdraft  line  of  credit.  This  could 
be  done,  for  example,  either  by  encoding  the 
original  card  or  issuing  a  substitute  card. 

This  is  an  official  staff  Interpretation  of 
Regulation  Z  Issued  In  accordance  with 
§  226.1(d)  (3)  and  Is  confined  solely  to  the 
facts  as  stated.  I  regret  our  long  delay  In  re- 
sponding and  hope  that  It  has  not  seriously 
Inconvenienced  you. 
Sincerely, 

Jeraulo  C.  Kluckkan. 
Aaaociate  Director. 

Enclosure. 


(PC-00421 

ii  226.2  (h)  and  (5)  and  226.6(d) .  Merchant 
who  merely  supplies  customer  with  credit 
card  application  and  agreement  forms  and 
calls  in  the  application  to  the  card  issuing 
bank  to  obtain  approval  of  tlxt  credit  card 
application,  but  does  not  receive  a  fee  or 
other  compensation  for  this  service  is  not 
an  arranger  of  credit  under  1226.2(h)  and, 
therefore,  need  not  provide  the  disclosures 
required  by  {  226.6(d) . 

January  18,  1977. 

This  is  In  reply  to  your  letter  of  •  •  •,  in 
which  you  raised  questions  regarding  the 
language  of  §  226.6(d)  of  Regulation  Z  which 
requires  an  "arranger"  as  defined  in  {  226.2 
(h)  to  make  certain  i  226.8  disclostires. 

In  your  letter  you  Indicate  that  your  bank 
proposes  to  provide  appliance  dealers  with 
[credit  card]  application  and  agreement 
forms  Intended  to  comply  with  i  226.7(a)  of 
the  Regrulation  so  that  the  dealers'  customers 
who  wish  to  purchase  appliances  on  credit 
can  obtain  a  (credit  card]  account  for  such 
purposes.  Under  the  proposal,  the  dealer  sup- 
plies the  customer  with  the  bank's  com- 
bined application  and  agreement  form.  The 
customer  completes  the  application  and  the 
agreement.  The  customer  keeps  the  agree- 
ment portion  and  returns  the  completed 
application  to  the  dealer.  The  dealer  then 
calls  In  the  application  to  the  bank,  and  a 
[credit  card]  account  is  either  approved  or 
rejected  by  the  bank  within  15  to  30  nilnutes. 
If  approved,  the  dealer,  using  a  regular 
[credit  card]  sales  slip  to  evidence  the  trans- 
action, sells  the  appliance  to  the  customer. 
Subsequently,  the  dealer  malls  the  signed 
application  form  to  the  bank  and,  within  a 
few  weeks,  the  customer  receives  a  (  ] 

credit  card. 

As  you  state,  S  226.2  (s)  of  Regulation  Z 
defines  "creditor"  as  a  person  who.  In  the 
ordinary  course  of  business,  regularly  extends 
or  arranges  for  the  extension  of  consixmer 
credit.  Section  226.2(h)  of  the  Regulation 
defines  "arrange  for  the  extension  of  credit" 
as  providing  or  offering  to  provide  consumer 
credit  which  la  or  wUl  be  extended  by  an- 
other person  iinder  a  business  relationship 
pm^uant  to  which  the  person  arranging  such 
credit  has  knowledge  of  the  credit  terms  and 
participates  In  the  preparation  of  the  con- 
tract documents  In  connection  with  the  ex- 
tension of  credit.  The  term  does  not  Include 
honoring  a  credit  card  or  similar  device 
where  no  finance  charge  is  Imposed  at  the 
time  of  that  transaction. 

Staff  is  In  agreement  with  your  suggestion 
that  the  appliance  dealers'  activities  do  not 
constitute  "arranging  for  the  extension  of 
credit"  within  the  meaning  of  Regulation  Z. 
In  reaching  this  conclusion,  staff  assumes 
that  the  appliance  dealers  receive  no  fee, 
compensation,  or  other  consideration  for 
their  services.  Therefore,  in  accordance  with 
i  226.2(h),  the  issue  as  to  their  characteri- 
zation as  arrangers  Is  whether  the  dealers' 
activities  are  such  that  thiey  have  knowledge 
of  the  credit  terms  and  participate  in  the 
preparation  of  the  contract  documents  re- 
quired in  connection  with  the  extension  of 
credit.  In  staff's  view,  the  fact  that  the  ap- 
pliance dealers  may  assist  a  customer  In 
completing  an  application-agreement  form 
for  a  credit  card,  which  may  Include  con- 
veying to  the  credit  card  Issuer  information 
proTlded  on  a  completed  form,  would  not  be 
sufficient  to  classify  the  dealers  as  arrangers 
under  Regulation  Z. 

It  Is  staf  rs  itnderstandlng  that  in  your  sit- 
uation the  dealer  Is  merely  supplying' the  cus- 
tomer with  a  printed  application-agreement 
form.  When  completed  by  the  prospective 
customer,  this  torm  does  not  identify  the 
dealer  or  the  merchandise  to  be  purchased. 
Furthermore,  the  approval  of  the  applica- 


tion-agreement form  will  entitle  the  custom- 
er to  benefits  which  extend  beyond  the  pur- 
chase of  the  dealer's  merchandise.  In  light 
of  the  foregoing,  staff  does  not  view  the  pro- 
spective customer's  completing  and  signing 
the  application-agreement  form  at  a  dealer's 
place  of  business  or  in  a  dealer's  presence  as 
participation  by  the  dealer  in  the  preparation 
of  the  contract  documents.  Staff  is  of  the 
opinion  that  the  appliance  dealer's  activi- 
ties, to  the  extent  that  they  are  limited  a.s 
described  above,  are  not  to  be  classified  as 
those  of  an  "arranger."  Accordingly,  the  dis- 
closure requirements  of  |  226.6 (d)  need  not 
be  made  by  the  appliance  dealer. 

ThU  is  an  official  staff  Interpretation  of 
Regulation  Z.  Issued  in  a  ccordance  with 
§  226.1(d)  (3)  of  the  Regulation  and  relates 
solely  to  the  facts  and  Issues  presented.  I 
apologize  for  the  delay  In  replying  and  trust 
that  the  Interpretation  is  responsive  to  your 
Inquiry. 

Sincerely, 

JOlAULi)  C.  Kluckman. 

Associate  Director. 

Board  of  Governors  of  the  Federal  Re- 
sene  System,  January  25,  1977. 

Theodorx  E.  Aujson, 
Secretary  of  the  Board. 

|FR  Doc.77-2939;  FUed  l-2»-77;8:46  am] 

Title  14 — Aeronautics  and  Space 

CHAPTER  I — FEDERAL  AVIATION  ADMIN- 
ISTRATION, DEPARTMENT  OF  TRANS- 
PORTATION 

(Docket  No.  76-EA-63-,  Amdt.  39-2818] 

PART  39— AIRWORTHINESS  DIRECTIVES 
Narco  Avionics 

The  Federal  AviatlMi  Administration 
is  amending  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  so  ae  to  is- 
sue an  airworthiness  directive  ai^licable 
to  Narco  Avionics  Emergency  Loca- 
tor Transmitter — ELT-10. 

There  have  been  reports  of  ELT-lOs 
failing  to  activate  as  a  result  of  cor- 
roded and  broken  battery  leads. 

Since  this  is  a  deficiency  which  can 
exist  or  develc^  in  similarly  designed 
transmitters,  an  airworthiness  directive 
is  being  issued  which  wlU  require  a  repeti- 
tive inspection  and  replacement  where 
necessary  of  the  battery  leads  and  bat- 
tery. 

Since  this  is  an  air  safety  item,  notice 
and  public  procedure  herecm  are  imprac- 
tical and  good  cause  exists  for  making 
the  directive  effective  in  less  than  30 
days. 

It  has  been  determined  that  the  ex- 
pected impact  of  the  proposed  regulation 
is  so  minimal  that  the  pr(HX>sal  does  not 
warrant  an  evaluation. 

In  c(msideration  of  the  foregoing  and 
pursuant  to  the  authcvity  ddegated  to 
me  by  the  Administrator,  14  CFR  11.89 
[31  PR  136971  §  39.13  of  Part  39  of  the 
Federal  Avlatlcm  Regulations  Is  amended 
by  issuing  a  new  airworthiness  directive, 
as  follows:  ^ 

Narco.  Applies  to  all  Narco  Model  ELT-10 
Emeigeney  Locator  Transmitter  bat- 
teries, with  a  battery  repUoement  date 
prior  to  November  1977. 

Comidlaaoe  required  aa  Indicated.  Aa  a  r»- 
■ult  of  battery  oorroiAoa  which  results  In 
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battery  lead  breakage  and  the  resulting  fail- 
ure of  the  ELT  to  operate,  accomplish  the 
following: 

(a)  Within  the  next  90  days  and  there- 
after, at  each  additional  90-day  Interval  after 
the  effective  date  of  this  Airworthiness  Direc- 
tive, accomplish  the  following: 

1.  Remove  the  control  head  from  battery 
pack  by  removing  four  screws. 

2.  Check  for  battery  leakage,  which  will 
appear  as  a  white  residue  which  normally 
occurs  first  around  battery  leads. 

3.  Check  for  corrosion  at  the  battery  ter- 
minals, printed  circiut  board  and  compo- 
nents. 

4.  Check  for  secure  battery  leads. 

5.  If  no  corrosion  Is  found,  determine  ELT 
transmits  properly  In  accordance  with  FAA 
Advisory  Circular  91-14  or  20-81,  and  rein- 
stall in  accordance  with  paragraph  8  of  the 
Narco  Owner's  Manual  or  approved  alternate 
tnstallatlon  procedures. 

6.  If  corrosion  is  found,  replace  battery 
(Narco  P/N  57674-0001)  with  one  which  has 
a  replacement  date  of  November  1977,  or 
later. 

7.  The  checks  required  by  this  Airworthi- 
ness Directive  may  be  conducted  by  the  pilot 
or  aircraft  owner. 

(Narco  Service  Bulletin  ELT-10  No.  6,  dated 
August  a,  1976,  covers  this  same  subject) . 

The  Federal  Aviation  Agency  has  de- 
termined that  this  document  does  not 
contain  a  major  proposal  requiring  prep- 
aration of  an  Inflation  Impact  State- 
ment under  Executive  Order  11821  and 
OMB  Circular  A-107. 

This  amendment  Is  effective  February  1, 
1977. 

(Sees.  313(a) ,  601  and  603  of  the  Federal  Avia- 
tlOD  Act  of  1968  (49  UJB.C.  13M(a),  1421  and 
1433],  and  section  6(0)  of  the  Depairtment  of 
Transportation  Act  (49  VS.C.  16S6(c)].) 

Issued  in  Jamaica,  N.Y.,  on  January 
18, 1977. 

William  E.  Morgan, 
Director.  Eastern  Region. 

IFB  Doc.77-2967  Filed  l-2»-77;8:45  am) 


tDocket  No.  74-WE-12-AD;  Amdt.  39-2819] 
PART  39— AIRWORTHINESS  DIRECTIVES 

McDonnell  Douglas  DC-10-10,  -lOF,  -30, 
-30F,  -40  Airplanes 

Amendment  39-1812  (39  FR  12997), 
AD  74-08-07,  as  amended  by  Amend- 
ments 39-1928  (39  FR  30109) ;  39-2115 
(40  PR  8795) :  39-2230  (40  PR  23723)  and 
39-2798  (42  FR  1218)  pertains  to  the  DC- 
10  automatic  landing  system. 

After  issuing  Amendment  39-2798,  AD 
74-08-07  the  intent  of  paragraph  (h)  was 
questioned.  Paragraph  (h)  as  written, 
could  be  interpreted  to  require  compli- 
ance with  its  provisions  prior  to  con- 
ducting autolandings  regardless  of 
weather  minimums :  this  was  not  our  In- 
tent. The  provisions  of  paragraph  (d)  or 
(f).  as  previously  adopted,  provided  for 
ctrnductlng  autolandings  to  Category  n 
meteorological  conditions.  The  intent  of 
pcuragraph  (h)  is  to  provide  for  opera- 
tion to  Category  m  meteorological  con- 
ditions. Therefore,  the  AD  is  being  fur- 
ther amended  to  restate  paragraph  (h) . 

Since  this  amendment  provides  a  clari- 
fication only  and  Imposes  no  additional 
burden  on  any  person,  notice  and  public 


procedure  hereon  are  unnecessary  and 
the  amendment  may  be  made  effective  ih 
less  than  30  days. 

In-  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (31  P.R.  13697), 
Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations,  Amend- 
ment 39-1812  (39  P.R.  12997)  AD 
74-08-07,  as  amended  by  Amendments 
39-1928  (39  P.R.  30109) . 39-2115  (40  PJl. 
8795),  39-2230  <40  P.R.  23723)  and 
39-2798  (42  F.R.  1218)  is  further 
amended  as  follows : 

(1)  Amend  paragrapk  (h)  in  perti- 
nent part,  to  read : 

(h)  An  operator  may  use  the  DC-lO-10, 
-lOF,  -30,  -30F,  or  -40  Automatic  Landing 
System  to  Category  lU  meteorological  con- 
ditions for  revenue  service,  as  provided  to. 
the  applicable  FAA  approved  Airplane  Flight 
Manuals  when  all  of  the  following  are  ac- 
complished : 

This  amendment  becomes  effective 
February  1,  1977. 

(Sees.  313(a),  601,  603,  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1354(a),  1421,  1423);  Sec. 
6(c),  Department  of  Transportation  Act  (40 
U.S.C.  1655(c))) 

The  Federal  Aviation  Administration 
has  determined  that  this  document  does 
not  contain  a  major  pn^x^al  requiring 
preparation  of  an  Inflationary  Impact 
Statement  under  Executive  Order  11831 
and  OMB  Circular  A-107. 

Issued  in  Los  Angeles,  California  on 
January  18,  1977. 

William  R.  Krieger,  « 
Acting  Director,  FAA  Western  Region. 

IFR  Doc.77-2974  Filed  l-28-77;8:45  amj 


[Docket  No.  77-CE-l-AD;  Amdt.  39-2820J 
PART  39— AIRWORTHINESS  DIRECTIVES 

Cessna  Models  150,  A150, 172,  R172, 182, 
206  and  208  Airplanes 

An  Airworthiness  Directive  (AD)  was 
adopted  on  January  12,  1977,  and  made 
effective  immediately  by  air  mall  letter 
to  all  known  owners  of  certain  serial 
numbers  of  Cessna  Models  150,  A150, 172, 
R172,  182, 206  and  207  airplanes  in  which 
either  part  number  C301002-0101  (12 
volt)  or  part  number  C?301002-0102  (24 
volt)  wing  flap  actuators  may  be  in- 
stalled. This  AD  was  issued  because  there 
have  been  reports  of  failures  of  the  wing 
flap  actuator  ball  assemblies  on  some  of 
the  tiforementioned  aircraft  that  could 
result  In  a  total  failure  of  the  wing  flap 
system.  These  failures  m£iy  be  caused  by 
mall  assemblies  that  were  impropeily 
heat  treated  during  their  manufacture 
and  are  more  particularly  identified  by 
the  date  code  OH,  HH,  WH  or  ZH 
stamped  on  the  wing  flap  actuator  as- 
sembly. Since  this  condition  is  likely  to 
exist  In  other  airplanes  of  the  same  type 
design,  the  AD  requires  immediate  vis- 
ual inspection  of  the  wing  flap  actuator 
to  determine  the  date  code  stamp.  If  the 
date  code  stamp  is  OH,  HH,  WH  or  ZH, 
the  directive  requires  installation  of  a 
placard  which  prohibits  flap  extension 


until  the  wing  flap  actuator  ball  nut  as- 
sembly is  replaced  with  an  airworthy  as- 
sembly in  accordance  with  Cessna  Serv- 
ice Letter  No.  SE7e-25,  dated  December 
13,  1976.  This  replacement  must  be  ac- 
complished within  50  hours'  time  in  serv- 
ice after  the  effective  date  of  the  AD. 

Since  it  was  found  that  immediate  cor- 
rective action  was  required,  notice  and 
public  procedure  hereon  were  imprac- 
ticable and  contrary  to  the  public  in- 
terest and  good  cause  existed  for  mak- 
ing this  AD  effective  immediately  to  the 
owners  of  certain  serial  numbers  of 
Cessna  Models  150,  A150,  172,  R172,  182, 
206  and  207  airplanes.  These  conditions 
still  exist  and  the  AD  is  hereby  published 
in  the  Federal  Register  as  an  amend- 
ment to  I  39.13  of  Part  39  of  the  Federal 
Aviation  Regulaticms  to  make  it  effec- 
tive as  to  all  persons  who  did  not  re- 
ceive the  letter  of  notiflcation. 

(Note. — ^The  Federal  Aviation  Adminis- 
tration has  determined  that  this  document 
does  not  oontAln  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State- 
ment under  Executive  Order  1182X  and  OMB 
Circular  A-107.) 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  14  C.F.R.  11.89 
(31  P.R.  13697),  Section  39.13  of  Part  39 
of  the  Federal  Aviation  Regulations  is 
amended  by  adding  the  following  new 
AD. 

Cessna.  Applies  to  the  following  Models  and 
Serial  Numbers  of  aircraft: 

Models:  Serial  numbers 

150 15078687    through    78733,    78735 

through  78782,  78784  through 
78789,  78791  through  78839. 
78841  through  78848,  78850 
through  78856,  78868  through 
78865,  78867  through  78906. 
78908  through  78921,  78923, 
78926  through  78928,  78931. 
78932.  78934  through  78938, 
78940  through  78947,  78960 
through  78965,  78958,  78960 
through  78968.  78971  through 
78973,  78976,  78977,  78978, 
78980,  78981,  78984  through 
78987.  78994,  78995,  78998. 

A150--.  A1500697  through  0706,  0709, 
0711. 

172 17267789     through  67814,     67816 

through  67877,  67879  through 
67884,  67886  through  67957. 
67959  through  67988,  67990 
through  68021,  68023  through 
68029,  68031  through  68053. 
68055  through.  68060,  68062 
through  68077,  68079,  68081 
through  68089,  68091  through 
68097,  68099  through  68105, 
68107,  68108,  68111  through 
68116.  68119,  68121  through 
68123,  68125  through  68129. 
68131  through  68133,  68133 
through  68138,  68140,  68142. 
68146  through  68153,  68155 
through  68158,  68160,  68161, 
68163,  68167,  68168,  68170, 
through  68176.  68178  through 
68180,  68183,  68185.  68188, 
68190,  68191,  68193,  68195. 
68196,  68198,  68200  through 
68202,  68307,  68208,  68210. 
68211,  68214  through  68217, 
68219.  68226,  68239. 
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BCodels:  Serial  number* 

B17a...  R1722028  through  2091,  2093 
through  2096,  2098  through 
2102,  2105  through  2108.  2111, 
2U2.  2115  through  2117.  2119. 
2120.  2123  through  2125.  2134. 
2140. 

183 18265065    through    65107.    65109 

through  65147,  65149  through 
65158,  66160  through  65174. 
65176  through  65199,  65201 
through  65209,  65211.  65212, 
65215  through  66219,  65222 
through  65227.  65229,  65230. 
65233  through  65239,  65241, 
65243,  65245,  65247,  66249 
through  86252,  65254. 

206 TT20603454   through   03469,   03471 

through  03473,  03475  through 
034B1,  03493  through  03497, 
03501  through  03505,  03507 
through  03513.  03515  through 
03519,  03521,  03523  through 
03527.  03529  through  03534, 
03536.  03538  through  03540. 
03542  through  03547,  03549 
through  03553,  03557,  03561, 
03562. 

207 20700357    through    00362.    00364 

through  00367. 

Compliance;  Required  as  indicated,  unless 
already  accomplished. 

To  preclude  failure  of  the  wing  flap  sys- 
tem, accomplish  the  following: 

A.  Before  the  next  flight  of  the  affected 
airplanes,  visually  Inspect  the  P/N  C301002- 
0101  (12  volt)  or  C301002-0102  (24  volt)  wing 
flap  actuator  for  the  date  code  stamp. 

1.  If  the  date  code  stamp  on  the  actuator 
Is  OH.  HH,  WH  or  ZH  install  a  placard  near 
the  flap  control  which  reads:  "FLAP  EXTEN- 
STON  PROHIBITED"  and  operate  the  aircraft 
in  accordance  with  this  limitation. 

2.  Within  50  hours'  time  in  service  after 
the  effective  date  of  this  AD,  replace  the 
wing  flao  actuator  ball  nut  assembly  with  an 
airworthy  assembly  in  accordance  with 
Cessna  Service  Letter  SE76-25,  dated  Decem- 
ber 13,  1976.  or  later  approved  revision.  The 
placard  required  by  Paragraph  A.l.  may  be 
removed  when  the  replacement  ball  nyt  as- 
sembly is  Installed. 

3.  If  the  date  stamp  code  on  the  actuator 
is  not  one  of  those  Identified  in  Paragraph 
A.l.,  make  an  entry  In  the  aircraft,  mainte- 
nance records  Indicating  that  thU  AD  has 
been  accomplished  and  the  airplane  may  be 
returned  to  service. 

B.  Airplanes  located  where  the  Inspection 
cannot  be  accomplished  may  be  flown  In  ac- 
cordance with  FAR  21.197  to  a  place  where 
the  inspection  may  be  accomplished,  provid- 
ing the  flaps  are  not  used  for  the  flight. 

C.  Any  equivalent  method  of  compliance 
with  this  AD  must  be  approVed  by  the  Chief, 
Engineering  and  Manufacturing  Branch, 
FAA.  Central  Region. 

Note  1.— The  date  code  stamp  is  steel 
stamped  Into  the  lower  side  of  the  actuator 
gear  housing,  adjacent  to  the  flap  motor  and 
switch  bar.  Is  visible  on  the  lower  side  of  the 
actuator  as  It  Is  installed  in  the  aircraft. 
Inked  stamped  numbers  on  the  motor  hous- 
ing are  to  be  disregarded. 

NoTK  2. — The  manufacturer  has  adviseil 
the  FAA  that  sufficient  replacement  parts 
are  available  to  accomplish  Paragraph  A.2 
of  this  AD. 

This  amendment  becomes  effective 
February  3,  1977.  to  aU  persons  except 
those  to  whom  It  was  made  effective  ear- 


lier by  air  mail  letters  dated  January  13, 

1977. 

(Sees.  313(a).  601.  603.  Federal  AvlaUon  Act 
of  1968  (49  n.S.C.  1354(a),  1421.  1423):  aec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)).) 

Issued   in   Kansas   City,   Missouri,   on 
January  19,  1977. 

J.  A.  Hargrave, 
Acting  Director.  Central  Region. 

(PR  Doc .77-2975  Filed  1-28-77:8.45  am] 


ance  with  the  circular  referenced  In  para- 
graph (a)  or  an  approved  equivalent  part. 

(d)  Equivalent  inspections  of  parts  must 
be  approved  by  the  Chief.  Engineering  and 
Manufacturing  Branch.  FAA,  Eastern  Region. 

(ei  Upon  request,  with  substantiating 
data  submitted  through  an  FAA  maintenance 
insptector,  the  compliance  time  of  this  AD 
may  be  increased  by  the  Chief.  Engineering 
and  Manufacturing  Branch.  FAA.  Eastern 
Region. 

(FR  Doo.77-2976  FUed  1-28-77:8:45  am | 


(Docket  No.  7&-EA-80;  Amdt  39-2831] 

PART  39 — AIRWORTHINESS  DIRECTIVES 

Canadair  Aircraft 

On  page  9365  of  the  Federal  Register 
for  March  4,  1976,  the  Federal  Aviation 
Administration  published  a  proposed 
rule  which  would  require  a  repetitive  in- 
spection of  Canadair  Type  CLr-44D4  and 
CL-44J  type  airplane. 

Interested  parties  were  given  30  days 
after  publication  in  which  to  submit  writ- 
ten data  or  views.  No  objections  to  the 
proposed  regulations  have  been  received. 

It  has  been  determined  that  the  ex- 
pected impact  of  the  regulation  is  so 
minimal  that  It  does  not  warrant  an 
evaluation. 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Administrator.  14  CFR  11.89  [31  P.R. 
13697]  §  39.13  of  the  Federal  Aviation 
Regulations  is  amended  hereby  and  the 
airworthiness  directive  adopted  as  pub- 
lished. 

(NOTTE — The  Federal  Aviation  Agency  has 
determined  that  this  document  does  not  con- 
tpin  a  major  proposal  requiring  preparation 
of  an  Inflation  Impact  Statement  under 
Executive  Order  11821  and  OMB  Circular 
A-107.) 

This  amendment  is  effective  Febru- 
ary 4,  1977. 

(Section  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1968  (49  US.C.  1421  and 
1423)  and  sections  6(c)  of  the  Department 
of  Transportation  Act   (49  U.S.C.   1655(c))) 

Issued  in  Jamaica,  N.Y.,  on  January  21, 
1977. 

L.  J.  Cardinali, 
Acting  Director,  Eastern  Region. 

Canadair.  Applies  to  aU  CL-'44D4  and  CL-44J 
airplanes,  certificated  In  all  categories. 

Compliance  required  within  the  next  six 
months,  unless  already  accomplished  within 
the  last  six  months,  and  thereafter  at  subse- 
quent intervals  not  to  exceed  twenty-four 
months,  after  the  effective  date  of  this  AD. 

(a)  To  detect  corrosion  in  the  fuselage 
skin  in  the  area  where  the  bonding  strip 
under  the  Ice  guards  contacts  the  fuselage, 
inspect  bonding  strip  in  accordance  with 
Canadair  Service  Information  Circular  No. 
386-CL44.  dated  May  19,  1975.  or  an  approved 
equivalent  Inspection. 

(b)  If  corrosion  Is  detected,  replace  bond- 
ing strips  and  repair  fuselage  skin  In  accord- 
ance with  the  circular  referenced  in  para- 
graph (a)  or  an  approved  equivalent  alter- 
ation. 

(c)  The  repetitive  inspection  required  by 
this  AD  also  applies  to  aircraft  on  which 
the  beryllium  copper  bonding  strips  have 
been  replaced  by  aluminum  alloy  in  aocord- 


(.\irspace  Docket  No.  76-CK-20I 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES.  CON- 
TROLLED AIRSPACE.  AND  REPORTING 

POINTS 

Alteration  of  Control  Zone  and  Transition 
Area 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions is  to  alter  the  Chesterfleld.  Mis- 
souri, control  zone  and  transition  area. 

The  Maryland  Heights  VORTAC. 
Chesterfield,  Missouri,  has  been  decom- 
misioned  and  replaced  with  a  new  fa- 
cility instelled  near  Foristell.  MissourL 
The  Chesterfield.  Missouri,  control  zone 
and  transition  area  designations  must 
be  changed  to  delete  that  airspace  speci- 
fied therein  which  are  predicated  on  in- 
strument approach  procedures  based  on 
the  Maryland  Heights  VORTAC.  Ac- 
cordingly, action  is  taken  herein  to  af- 
fect these  changes. 

Since  these  changes  reduce  the 
amount  of  controlled  airspace  and  im- 
pose no  additional  burden  on  any  per- 
son, notice  and  public  procedure  hereon 
are  unnecessary  and  the  changes  may  be 
accomplished  by  Final  Rule  action. 

(Note. — The  FAA  has  determined  that 
this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive  Or- 
der 1IS21  and  OMB  Circular  A-107.) 

In  consideration  of  the  foregoing. 
Part  71  of  the  Federal  Aviation  Regula- 
tions is  amended,  effective  April  21.  1977: 
0901  G.m.t.,  as  hereinafter  set  forth: 

la  §  71.171  (42  FR  355).  the  foUowing 
control  aone  is  amended  to  read : 

Chesterfield  (Spirit  of  St.  Louis),  Missouri. 
Within  a  6  mile  radius  of  Spirit  of  St  Louts 
Airport  (latitude  38'"39'36"  N.  longitude 
90''38'49"  W).  This  control  sone  Is  effective 
during  the  specific  dates  and  times  estab- 
lished in  advance  by  a  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter 
be  continuously  published  in  the  Airman's 
Information  Manual. 

In  S  71.181  (42  PR  440).  the  foUowing 
transition  area  is  amended  to  read: 

CHESTERfXELD,   MISSOURI 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9  mile  radius 
of  Spirit  of  St.  LouU  Airport  (latitude 
38»39'35  "  N,  longitude  90*38'46"  W):  within 
3  miles  each  side  of  the  Foristell.  Missouri. 
VORTAC  093*  radial:  extending  from  the  9 
mile  radius  area  to  914  miles  west  of  the 
Spirit  of  St.  Louis  Airport,  excluding  the 
portion  which  overlies  the  St.  Louis.  Mis- 
souri, 700  foot  fioor  transition  area. 

(Sec.  307(a).  Federal  Aviation  Act  of  1966 
(49  use.  1348):  sec.  6(c).  Department  of 
Transportation  Act  (49  tXJS.C.  1668(C))) 
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Issued  In  Kansas  City.  Missouri  on 
January  21,  1977. 

C.  R.  Melugin,  Jr., 
Director,  Central  Region. 

(FR  Doc.77-2972  FUed  l-28-77;8:45  am] 


[Airspace  Docket  No.  76-SW-571 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES,  CON- 
TROLLED AIRSPACE,  AND  REPORTING 
POINTS 

Alteration  of  Control  Zone 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula- 
tions is  to  alter  the  Kllleen,  Tex.,  con- 
trol zone. 

On  December  13,  1976.  a  notice  of  pro- 
posed rule  making  was  published  in  the 
Federal  Register  (41  FR  541871  stating 
the  Federal  Aviation  Administration 
proposed  to  alter  the  Killeen.  Tex.,  con- 
trol zone. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  com- 
ments. All  comments  received  were  fa- 
vorable. 

In  consideration  of  the  foregoing, 
Part  71  of  the  Federal  Aviation  Regiila- 
tions  is  amended,  effective  0901  O.M.T., 
April  21,  1977,  as  hereinafter  set  forth. 

In  8  71.171  (42  FR  35B>,  the  Kllleen. 
Tex,,  control  zone  is  amended  as  follows^ 
Killeen,  Ttx. 

Within  a  6-mn«  radius  of  Fort  Hood  AAF 
(l»tltude  31°08'16"  N,  longitude  94°42'50" 
W.)  -,  within  a  4-inlle  radius  of  Kllleen  Munic- 
ipal Airport  (latitude  31°0B'10"  N.,  longi- 
tude 87'41'06"  W.);  within  3  mllea  each  side 
Of  the  Hood  VOR  ai9°  radial  extending  from 
the  4-mlle-radlu8  zone  to  8  miles  southwest 
of  the  VOR;  within  a  6-mlle  radius  of  Robert 
Gray  AAF  (latitude  31''04'30"  N.,  longitude 
97'4(>'46"  W.);  within  8.6  mllea  each  side 
of  the  341'  bearing  from  the  NDB  (latitude 
31*10'03"  N..  longitude  97°6a'41"  W.).  ex- 
tending from  the  5-mlle-radlU8  zone  to  8 
miles  north  of  the  NDB. 

4 Sec.  307(ai.  Federal  Aviation  Act  of  1958 
<49  U.S.C  1348);  Sec.  6(0).  Department  of 
Transportation  Act  (49  USC.  ie55(c))) 

Issued  in  Fort  Worth,  Tex.,  on  Janu- 
ary 21,  1977. 

Paitl  J.  Baker, 
Acting  Director, 
Southwest  Region. 

[FR  Doc  77-2973  Filed  l-2&-77;8:45  am] 

Title  16 — Commercial  Practices 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

[Docket  8795 1 

PART  13— PROHIBITED  TRADE  PRAC- 
TICCS.  AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

HartMf  Banana  Distributors,  Inc. 
Codification  under  16  CFR  Part  13  ap- 
pears In  38  FR  5160  issued  February  26, 
1973. 

(Sec.  6.  38  Stat.  721;  15  USC  46.  Interpret 
or  apply  sec  5.  38  Stat  719,  as  amended:  sec. 
a,  49  Stat  1520:  sec.  7,  38  Stat.  731,  as 
amended;  16  US.C  45.  13.  18.) 


RULES  AND  REGULATIONS 

In  the  Matter  of  Harbor  Banana  Dis- 
tributors, Inc.  a  corporation. 

Order  modifying  a  previous  order  is- 
sued January  3,  1975.  40  FR  14304,  85 
FTC  7  (Which  modified  the  original  or- 
der dated  January  12,  1973.  38  FR  5160. 
82  FTC  53).  by  dismissing  Counts  I,  II, 
and  III  of  the  complaint,  eliminating 
the  divestiture  requirements  regarding 
Charles  C.  McCann  Company  and  Trade- 
winds  Produce,  Inc. 

The  modifying  order  is  as  follows : 

Order  Reopening  Proceeding  and 
Modifying  Cease  and  Desist  Order 

On  January  3, 1975.  the  Federal  Trade 
Commission,  pursuant  to  the  mandate 
of  the  United  States  Court  of  Appeals 
for  the  Fifth  Circuit  issued  its  modified 
Cease  and  Desist  Order  requiring  In 
Paragraph  n  divestiture  of  all  assets  of 
Charles  C.  McCann  and  Tradewinds 
Produce.  Inc.  acquired  by  Harbor  Ba- 
nana Distributors.  Inc. 

Section  5(b)  of  the  Federal  Trade 
Commission  Act  provides  that  the  Com- 
mission may  at  any  time,  after  notice 
and  opportunity  for  hearing,  reopen  and 
alter,  modify  or  set  aside,  in  whole  or 
in  part,  any  order  issued  by  it.  whenever 
in  the  opinion  of  the  Commission  condi- 
tions of  fact  or  of  law  have  so  changed 
as  to  require  such  action  or  if  the  public 
Interest  shall  so  require. 

On  September  21,  1976,  the  Commis- 
sion issued  its  order  to  respondent  to 
show  cause  why  the  Commission  should 
not  alter  and  modify  the  modified  Cease 
and  Desist  Order  issued  on  January  3, 
1975  so  as  to  eliminate  the  divestiture 
requirement  thereof.  On  September  30. 
1976,  the  Commission  issued  Its  Order 
Correcting  Order  To  Show  Cause.  Serv- 
ice of  both  of  these  orders  on  the  re- 
spondent was  completed  on  October  4, 
1976. 

Respondent  has  not  filed  an  answer 
to  the  Order  To  Show  Cause  during  the 
thirty  (30)  day  period  after  service 
thereof.  In  this  connection.  Section  $.72 
(b)(1)  of  the  Commission's  Procedures 
and  Rules  of  Practice  provides  that  any 
person  not  responding  to  the  Order  To 
Show  Cause  within  the  time  allowed 
may  be  deemed  to  have  ccmsented  to  the 
proposed  changes. 

Accordingly,  It  is  ordered.  That  the 
matter  be  reopened,  and  that  the  modi- 
fled  Cease  and  Desist  Order  of  January 
3,  1975  be  altered  and  modified  to  i«ad 
as  follows: 

I 

It  is  ordered,  That  Counts  I,  II  and  ni 
of  the  complaint  be  dismissed. 

I 

It  is  further  ordered.  That  respondent 
Harbor  Banana  Distributors,  Inc.  shall 
not.  for  a  period  of  ten  (10)  years  from 
January  28,  1975,  acquire,  directly  or  in- 
directly, through  subsidiaries,  joint  ven- 
tures, or  otherwise,  without  the  prior  ap- 
proval of  the  Federal  Trade  Commission, 
the  whole  or  any  part  of  the  stock,  share 
capital  or  assets  of  any  concern  engaged 


in  the  processing,  sale  or  distribution  of 
bananas. 

in 

It  is  further  ordered,  Th&t  respondent 
Harbor  Banana  Distributors,  Inc.  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any  pro- 
posed change  in  its  corporate  organiza- 
tion, such  as  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a  suc- 
cessor corporation,  the  creation  or  disso- 
lution of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  order. 

IV 

It  is  further  ordered.  That  Harbor  Ba- 
nana Distributors,  Inc.  shall,  each  year, 
on  the  anniversary  of  the  date  of  service 
of  this  Order,  submit  in  writing  to  the 
Federal  Trade  Commission  a  report  set- 
ting forth  in  detail  the  manner  and  form 
in  which  it  is  complying  and/or  has  com- 
plied with  Paragraph  II  of  this  Order. 

The  Modifying  Order  was  issued  by  the 
Commission  December  17,  1976. 

John  F.  Dcgan, 
Acting  Secretary. 

I  PR  Doc  .77-2997  Piled  1-28-77;  8: 45  am) 

Title  24 — Housing  and  Urban  Development 

CHAPTER  II— OFFICE  OF  ASSISTANT  SEC- 
RETARY FOR  HOUSING— FEDERAL 
HOUSING  COMMISSIONER,  DEPART- 
MENT OF  HOUSING  AND  URBAN  DE- 
VELOPMENT 

[Docket  No.  R-77-4381 

PART  275— LOW-RENT  PUBLIC 
HOUSING 

Deletion  of  Certain  Material 

On  November  18,  1976,  the  Depart- 
ment of  Housing  and  Urban  Development 
published  a  proposed  rule  on  the  reacti- 
vation of  the  Traditional  Public  Housing 
program  for  comment  at  41  FR  50946 
under  Docket  No.  R-76-426.  That  publi- 
cation sought  public  comments  on  a  pro- 
posed new  Part  841  to  Chapter  Vin  of  24 
CFR  and  stated  that  it  was  proposed  to 
delete  most  of  the  materi£d  in  Part  275 
of  Chapter  II,  and  the  deleted  material 
would  be  incorporated  in  the  new  Part 
841.  Only  §  275.8  of  that  part  would  be 
retained. 

The  proposed  rule  on  Traditional  Pub- 
lic Housing  is  now  being  issued  in  final 
form.  Inasmuch  as  the  Federal  Register 
requires  that  amendments  to  separate 
chapters  of  the  Code  of  Federal  Regula- 
tions be  treated  in  separate  rules  docu- 
ments, the  Instant  amendment  to  Part 
275  of  Chapter  II  is  being  issued  concur- 
rently with  the  publication  of  the  final 
Public  Housing  Program — Development 
Phase  Regulations  to  delete  superseded 
portions  of  Part  275. 

A  finding  of  inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  and  HUD  requirements  with  re- 
spect thereto  has  been  made  In  conjunc- 
tion with  Docket  R-76-426.  Similarly  a 
finding  of  inapplicability  of  inflation  im- 
pact statement  requirements  has  been 
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made  in  connection  with  Docket  R-76- 
426.  Both  findings  are  applicable  with 
respect  to  this  rule  and  such  findings  are 
available  for  inspection  in  the  office  of 
the  Rules  Docket  Clerk,  Room  10141,  De- 
partment of  Housing  and  Urban  Devel- 
opment, 451  7th  Street,  S.W.,  Washing- 
ton, D.C.,  during  normal  business  hours. 
Accordingly.  Part  275  of  Chapter  n  of 
Title  24  of  the  Code  of  Federal  Regula- 
tions is  hereby  amended  by  deleting 
9!  275.1  through  275.7  and  the  Appendix 
to  Part  275. 

This   Amendment   shall   be   effective 
February  7, 1977. 

John  T.  Howlky, 
Acting  Assistant  Secretary  for 
Housing  -  Federal     Housing 
Commissioner. 

[FR  Doc.77-2649  Filed  1-28-77:8:45  ami 

Title  26 — Internal  Revenue 

CHAPTER  I — INTERNAL  REVENUE  SERV- 
ICE,   DEPARTMENT   OF   THE   TREASURY 

SUBCHAPTER  D— MISCELLANEOUS  EXCISE 
TAXES 

[T.D.  74611 


PART  48 — MANUFACTURERS  AND 
RETAILERS   EXCISE  TAXES 

Highway  Vehicles 

Correction 

In  FR  Doc.  77-1174  appearing  at  page 
2670  in  the  issue  of  Thursday,  Janu- 
ary 13,  1977  in  the  third  column  on  page 
2673,  paragraph  (d)  (2>  (iii>  of  §  48.4061 
(a  1-1  should  read  as  follows: 

(ill)  Certain  trailers  and  semi-trailers 
specially  designed  to  perform  non-trans- 
portation functions  off  the  public  high- 
ways. A  trailer  or  semi-trailer  is  not  a 
highway  vehicle  if  it  is  specially  designed 
to  serve  no  purpose  other  than  providing 
an  enclosed  stationary  shelter  for  the 
carrying  on  of  a  function  which  is  di- 
rectly connected  with  and  necessary  to, 
and  at  the  off -highway  site  of,  a  con- 
struction, manufacturing,  processing, 
mining,  drilling,  farming,  timbering,  or 
operation  similar  to  any  one  of  the  fore- 
going enumerated  operations  such  as  a 
trailer  specially  designed  to  serve  as  an 
ofiBce  for  such  an  operation. 


SUBCHAPTER  F— PROCEDURE  AND 
ADMINISTRATION 

(T.D.  74631 

PART  404~-TEMPORARY  REGULATIONS 
ON  PROCEDURE  AND  ADMINISTRATION 
UNDER  THE  TAX  REFORM  ACT  OF  1976 

Disclosure  of  Returns  and  Return 
Information;  Correction 

On  Tuesday,  January  25,  1977,  Treas- 
ury Decision  7463  was  published  in  the 
Federal  Register  (42  FR  4438) . 

The  following  corrections  are  made: 

(1)  The  fourteenth  line  of  S  404.6103 
(h)(2>-l  (a)(2)  (column  one,  page  4439) 
should  he  amended  to  read  as  follows: 
"Justice,  where  necessary  in  connection". 

(2)  The  eleventh  Une  of  9  404.6103(h) 
(2)-l  (bXl)  (column  two,  page  4438) 
should  be  amended  to  read  as  follows: 


"this  section,  but  only  to  the  extent 
neces-". 

(3»  The  seventeenth  line  of  5  404.6103 
ih»(2)-l  ibxi)  (column  two.  page 
4439)  should  be  amended  to  read  as 
follows:  "elude,  but  are  not  limited  to. 
disclosures". 

Robert  A.  Bley, 
Acting  Director.  Legis- 
lation and  Regulations  Division. 
|FR  Doc.77-3020  Piled  l-2a-77;8:4o  am] 

Title  28 — ^Judicial  Administration 

CHAPTER   I — DEPARTMENT  OF  JUSTICE 

(Order  No.  683-77] 

PART  50— STATEMENTS  OF  POLICY 

Limitation  for  Representation  of  Federal 
Employees 

AGENCY:  Department  of  Justice. 

ACTION:  Statement  of  policy. 

EFFECTIVE  DATE;  January  31.  1977. 

SUMMARY:  The  attached  statement  of 
policy  describes  the  limits  within  which 
the  Department  may  provide  for  repre- 
sentation of  Federal  employees  with  re- 
spect to  employment-related  mattei-s  in 
which  they  are  involved  in  their  individ- 
ual capacity'.  Representation  in  the.se 
matters  is  limited  to  state  criminal  pro- 
ceedings, and  civil  and  Congressional 
proceedings. 

SUPPLEMENTARY  INFORMATION:  It 
may  be  helpful  to  set  forth  briefly  the 
manner  in  which  the  representation  au- 
thority set  forth  in  the  statement  of 
poliry  is  currently  being  applied.  Bearing 
in  mind  that  extraordinary  situations 
may  justify  going  to  the  outer  limits  of 
the  guidelines,  the  present-practice  of  the 
Department  is  as  follows: 

1.  The  Department  will  represent  an 
employee  who  is  sued  or  subpoenaed  in 
his  individual  capacity,  if  the  acts  which 
constitute  the  subject  of  the  proceeding 
reasonably  appear  to  have  been  per- 
formed within  the  scope  of  his  employ- 
ment and  if  he  is  not  the  target  of  a 
Federal  criminal  investigation  with  re- 
spect to  such  actions. 

2.  Where,  although  the  employee  rea- 
sonably appears  to  have  acted  within  the 
scope  of  his  employment,  a  pending  in- 
vestigation has  disclosed  some  evidence 
of  his  specific  participation  in  a  crime, 
the  Department  will  pay  for  representa- 
tion by  a  private  attorney. 

3.  The  Department  will  likewise  pay 
for  representation  by  a  private  attorney 
when  several  employees,  otherwise  en- 
titled to  representation  by  the  Depart- 
ment, have  sufficiently  conflicting  inter- 
ests which  in  the  Departments  view  pre- 
clude representation  of  each  of  them  by 
the  Department. 

4.  The  Department  will  not  repre-sent. 
or  pay  for  the  representation  of.  any  em- 
ployee, if.  with  respect  to  the  acts  that 
are  the  subject  of  the  representation,  an 
indictment  or  information  has  been  filed 
against  him  by  the  United  States  or  a 
pending  investigation  of  the  Department 
indicates  that  he  committed  a  criminal 
offense. 

5.  The  Department  will  not  provide  or 
pay  for  representation  where  the  posi- 


tions taken  would  oppose  positions  main- 
tained by  the  United  States  itself. 

By  virtue  of  the  authority  invested  in 
me  by  28  U.S.C.  509,  Part  50  of  Chapter 
I  of  Title  28  of  the  Code  of  Federal  Reg- 
ulations is  hereby  amended  by  addition 
of  the  following  §§  50.15  and  50.16: 

§  50. 1 5  Rpprrsriitation  of  Frderal  Em- 
ployeoa  by  Departraent  of  Justice 
Altomrrg  or  by  Privair  Counsel  Fur- 
nished  by  the  Department  in  State 
r.riminal  Proceedings  and  in  Civil 
Proreedini;^  and  Conicreasional  Pro- 
ceedings in  illicit  Federal  Employ- 
ees Are  Sued  or  .Subpoenaed  in  Their 
Individual  Capacities. 

(a)  Under  the  procedures  set  forth  be- 
low, a  federal  employee  (herein  defined 
to  include  fonner  employees)  may  be 
represented  by  Justice  Department 
attorneys  in  state  criminal  proceedings 
and  in  civil  and  Congressional  proceed- 
ings in  which  he  is  sued  or  subpoenaed  in 
his  individual  capacities,  not  covered  by 
§  15.1  of  this  chapter. 

<  1 )  When  an  employee  believes  he  is 
entitled  to  representatiMi  by  the  Depart- 
ment of  Justice  in  a  proceeding,  he  must 
submit  a  request  for  that  representation, 
together  with  all  process  and  pleadings 
served  upon  him.  to  his  Immediate  super- 
visor or  whomever  is  designated  by  the 
head  of  his  department  or  agency,  forth- 
with. The  employee's  employing  federal 
agency  shall  submit  to  the  Civil  Division 
in  a  timely  manner  a  statement,  with  all 
supporting  data,  as  to  whether  the  em- 
ployee was  acting  within  the  scope  of 
his  employment,  together  with  its  recom-  , 
mendation  as  to  whether  representation 
should  be  provided.  The  communication 
between  the  employee  and  any  individual 
acting  as  an  attorney  at  his  employing 
agency,  with  regard  to  the  request  for 
representation,  shall  be  treated  as  sub- 
ject to  the  attorney-client  privilege.  In 
emergency  situations  the  Civil  Division 
maj'  initiate  conditional  representation 
after  communication  by  telephone  with 
the  employing  agency.  In  such  cases, 
appropriate  written  data  must  be  sub- 
sequently provided. 

(2)  Upon  receipt  of  the  agency's  noti- 
fication of  request  for  counsel,  the  Civil 
Division  will  determine  whether  the  em- 
ployee's acti(Ki8  reasonably  appear  to 
have  been  performed  within  the  scope  of 
his  emplojrment.  and  whether  providing 
representation  is  in  the  interest  of  the 
United  States.  If  a  negative  determina- 
tion is  made.  Civil  Division  will  inform 
the  agency  and/or  the  employee  that  no 
representation  will  be  provided. 

(3)  Where  there  appears  to  exist  the 
possibility  of  a  federal  criminal  investi- 
gation or  indictment  relating  to  the  same 
subject  matter  for  which  repersentation 
is  sought,  the  Civil  Division  will  conttuit 
a  designated  official  in  the  Criminal  Di- 
vision for  a  determination  whether  the 
employee  is  either  a  target  of  a  federal 
criminal  investigation  or  a  defendant  in 
a  federal  crminal  case.  An  employee  is 
the  target  of  an  in%'estlgatlon  if,  in  addi- 
tion to  being  circumstantially  implicated 
by  having  the  appropriate  responsibili- 
ties at  the  appropriate  time,  there  is  some 
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evidence  of  his  specific  participation  in 
a  crime.  In  appropriate  instances.  Civil 
Rights  and  Tax  Divisions  and  any  other 
prosecutive  authority  within  the  Depart- 
ment should  be  contacted  for  a  similar 
determination. 

(4)  If  the  Criminal,  Civil  Rights  or 
Tax  Division  or  other  prosecutive  author- 
ity within  the  Department  (hereinafter 
"prosecuting  division")  indicates  that  the 
employee  is  not  the  target  of  a  criminal 
investigation  ccmceming  the  act  or  acts 
for  which  he  seeks  representation,  then 
representation  may  be  provided.  Simi- 
larly, if  the  prosecuting  division  indicates 
that  there  is  an  ongoing  investigation. 
but  into  a  matter  other  than  that  for 
which  representation  has  been  requested, 
then  representation  may  be  provided. 

<5)  If  the  prosecuting  division  indi- 
cates that  the  employee  is  the  target  of  a 
criminal  investigation  concerning  the  act 
or  acts  for  which  he  seeks  representation. 
Civil  Division  will  inform  the  employee 
that  no  representation  by  Justice  De- 
partment attorneys  will  be  provided.  If 
the  prosecuting  division  indicates  that 
the  employee  is  a  target  of  an  investi- 
gation concerning  the  act  or  acts  for 
which  he  seeks  representation,  but  no 
decision  to  seek  an  indictment  or  issue 
an  information  has  been  made,  a  private 
attorney  may  be  provided  to  the  em- 
ployee at  federal  expense  under  the  pro- 
cedures of  §  50.16. 

(6)  If  conflicts  exist  between  the  legal 
or  factual  positions  of  various  employees 
in  the  same  case  which  make  it  inap- 
propriate for  a  single  attorney  to  rep- 
resent them  all,  the  employees  may  be 
separated  into  as  many  groups  as  is 
necessary  to  resolve  the  conflict  problem 
and  each  group  may  be  provided  with 
separate  representation.  Some  situations 
may  make  It  advisable  that  private  rep- 
resentation be  provided  to  all  conflicting 
grouys  and  that  Justice  Department  at- 
torneys be  withheld  so  as  not  to  prejudice 
particular  defendants  In  such  situations, 
the  procedures  of  §  50.16  will  apply. 

f7)  Once  undertaken,  representation 
under  this  subsection  will  continue  until 
either  all  appropriate  proceedings,  in- 
chidlng  applicable  appellate  procedures, 
have  ended,  or  imtil  any  of  the  foregoing 
bases 'for  declining  or  withdrawing  from 
representation  is  found  to  exLst.  includ- 
ii^  without  limitation  the  basis  that  rep- 
resentation is  not  in  the  Interest  of  the 
United  States.  In  any  of  the  latter 
events,  the  representing  Department  at- 
torney on  the  case  will  seek  to  withdraw 
but  will  ensure  to  the  maximum  extent 
possible  that  the  employee  is  not  preju- 
diced thereby. 

(8)  Justice  Department  attorneys  who 
represent  employees  under  this  section 
undertake  a  full  and  traditional  attor- 
ney-client relationship  with  the  employ- 
ees with  respect  to  the  attorney-client 
privilege.  If  representation  is  discon- 
tinued for  any  reason,  any  incriminating 
information  gained  by  the  attorney  in 
the  course  of  representing  the  employee 
ecntlnues  to  be  subject  to  the  attomey- 
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client  privilege.  All  legal  arguments  ap*- 
proprlate  to  the  employee's  case  will  be 
made  unless  they  conflict  with  govern- 
mental positions.  Where  adequate  rep- 
resentation requires  the  making  of  a 
legal  argument  which  conflicts  with  a 
governmental  position,  the  Department 
attorney  shall  so  advise  the  employee. 

(b)  Representation  by  Department  of 
Justice  attorneys  is  not  available  to  a 
federal  employee  whenever: 

(1)  The  representation  requested  is 
in  connection  with  a  federal  criminal 
proceeding  in  which  the  employee  is  a 
defendant; 

(2)  The  employee  is  a  target  of  a 
federal  criminal  investigation  on  the 
same  subject  matter; 

(3)  The  act  or  acts  with  regard  to 
which  the  employee  desires  representa- 
tion do  not  reasonably  appear  to  have 
been  performed  within  the  scope  of  his 
employment  with  the  federal  govern- 
ment; or 

(4)  It  is  otherwise  determined  by  the 
Department  that  it  is  not  in  the  interest 
of  the  United  States  to  represent  the 
employee. 

§  50,16  Rrpreaentation  of  Federal  Em- 
ployees by  Private  Counsel  al  Federal 
Expense. 

<a)  Representation  by  private  counsel 
at  federal  expense  may  be  provided  to  a 
federal  employee  only  in  the  instances 
described  in  §  50.15  (a)(5)   and  (a)(6). 

(b)  Where  private  counsel  is  provided, 
the  following  procedures  will  apply : 

(1)  The  Department  of  Justice  mu»t 
approve  in  advance  any  private  counsel 
to  be  retained  under  this  section.  Where 
national  security  interests  may  be  in- 
volved, the  Department  of  Justice  will 
consult  with  the  employing  agency. 

(2)  Federal  payments  to  private  coun- 
sel for  an  employee  will  cease  if  the  De- 
partment of  Justice  (1)  decides  to  seek  an 
indictment  of  or  to  issue  an  information 
against  that  employee  on  a  federal  c  im- 
inal  charge  relating  to  the  act  or  acts 
concerning  which  representation  was 
undertaken;  (11)  determines  that  the 
employee's  acticHis  do  not  reasonably  ap- 
pear to  have  been  performed  within  the 
scope  of  his  employment;  (iii)  resolves 
the  conflict  described  in  §50.15(aM$) 
and  tenders  representation  by  Depart- 
ment of  Justice  attorneys:  dv)  deter- 
mines that  representation  is  not  in  the 
interest  of  the  United  States:  <v>  termi- 
nates the  retainer  with  the  concurrence 
of  the  employee-client,  for  any  reason. 

(c)  In  any  case  in  which  the  employee 
is  not  represented  by  a  Department  of 
Justice  attorney,  the  Department  of 
Justice  may  seek  leave  to  intervene  or 
appear  as  amicus  curiae  on  behalf  of  the 
United  States  to  assure  adequate  con- 
sideration of  issues  of  governmental 
concern. 

Dated:  January  19,  1977. 

Edward  H.  Levi, 
Attorney  General. 

(PR  Doc.77-2915  Piled  1-28-77:8:45  am} 


Title  32 — National  Defense 

CHAPTER  VII— DEPARTMENT  OF  THE  AIR 
FORCE 

PART  806b— AIR  FORCE  PRIVACY  ACT 
PROGRAM 

Subpart  H — Appendices 

Specific  Exemptiohs 

On  December  23,  1976,  there  was  pub- 
lished in  the  Ptderal  Register  on  page 
55885  (41  FR  55585) ,  a  proposal  to  amend 
5  806b. 58  of  Subpart  H  (40  FR  55592). 
by  proposing  as  a  rule  imder  5  U.S.C. 
552a  (k)  to  exempt  sm  additional  system 
of  records  within  the  Department  of  the 
Air  Force  from  the  specified  subsections 
of  5  use.  552a.  Interested  persons  were 
invited  to  participate  in  this  proposed 
amendment  to  the  regulation,  not  later 
than  January  15,  1977,  by  submitting 
written  data,  views,  or  arguments.  No 
comments  were  received  relative  to  that 
proposal.  Accordingly,  the  proposed 
amendment  is  hereby  adopted  without 
change  as  set  forth  below. 

Effective  date:  January  28,  1977. 

Frankie  S.  Estep, 
Air  Force  Federal  Register  Liai- 
son Officer,  Directorate  of  Ad- 
ministration. 

Maurice  W.  Roche, 
Director,    Correspondence    and 
Directives.      OASD      (Comp- 
troller) . 

January  26, 1977. 

A  new  paragraph  (I)  is  added  to 
§  806b.58  to  read  as  follows: 

§  806b.58      .Specific  Exe-mptions. 

»  *  *  •  • 

(1)    16802  Child  Advocacy  Case  Piles. 

(1)  Exemption.  Portions  of  this  sys- 
tem of  records  are  exempt  from  the  fol- 
lowing subsections  of  Title  5,  United 
States  Code,  section  552a: (c)(3)  and 
(d). 

(2>  Authority.  5  U.S.C.  552a(k)  (2) 
and  i5K 

(3)  Reasons.  Exemptions  are  needed 
in  order  to  encourage  persons  having 
knowledge  of  abusive  or  neglectful  acts 
toward  children  to  report  such  informa- 
tion and  to  protect  such  sources  from 
embarrassment  or  recriminations  as  well 
as  to  protect  their  right  to  privacv.  It  is 
e.ssential  that  the  identities  of  all  indi- 
viduals who  furnish  information  under 
an  express  promise  of  confidentiality  be 
protected.  Additionally,  granting  indi- 
viduals access  to  information  relating  to 
criminal  and  civil  law  enforcement,  as 
well  as  the  release  of  certain  disclosure 
accountings,  could  Interfere  with  on- 
going investigations  and  the  orderly  ad- 
ministration of  justice  in  that  it  could 
result  in  the  concealment,  alteration,  de- 
struction or  fabrication  of  uiformatoon: 
could  hamper  the  identification  of  of- 
fenders or  alleged  offenders  and  the  dis- 
position of  charges ;  and  could  jeopardize 
the  safety  and  well-being  of  parents  and 
their  children. 

[FR  Doc.77-a964  Filed  1-38-77:8:48  am] 
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Title  40 — Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  N— EFFLUENT  GUIDEUNES  AND 
STANDARDS 

IPRL  677-31 

PART  439 — PHARMACEUTICAL  MANUFAC- 
TURING POINT  SOURCE  CATEGORY 

Extension  of  Comment  Period  and  Notice 
of  Availability 

On  November  17,  1976  the  Environ- 
mental Protection  Agency  published  a 
notice  of  interim  final  rulemaking  (41  FR 
50676)  establishing  effluent  limitations 
and  guidelines  for  the  pharmaceutical 
manufacturing  point  source  category, 
based  upon  use  of  best  practicable  con- 
trol technology  currently  available.  The 
due  date  for  comments  provided  in  the 
notice  was  January  17, 1977. 

The  Agency  anticipated  that  the  docu- 
ment entitled  "Development  Document 
for  Interim  Pinal  Effluent  Limitations 
Guidelines  and  Proposed  New  Source 
Performance  Standards  for  the  Pharma- 
ceutical Manufacturing  Point  Source 
Category,"  which  contains  information 
on  the  analysis  undertaken  in  support  of 
the  regulation  would  be  available  to  the 
public  throughout  the  comment  period. 
Production  difficulties  delayed  the  availa- 
bility of  this  document.  Copies  of  the 
dociunent  are  now  available  and  have 
been  forwarded  to  those  persons  having 
submitted  written  requests  to  the  En- 
vironmental Protection  Agency.  A  limited 
number  of  additional  copies  are  avail- 
able for  distribution  from  the  Environ- 
mental Protection  Agency,  Effluent 
Guidelines  Division.  Washington,  D.C. 
20460,  Attention:  Distribution  Officer, 
WH-552. 

Accordingly,  the  date  for  submission  of 
comments  is  hereby  extended  to  March 
15.  1977. 

Dated:  January  21, 1977. 

Andrew  W.  Breidenbach. 
Assistant  Administrator 
for  Water  and  Hazardous  Materials. 
[PR  Doc.77-2899  Piled  1-28-77:8:45  am] 

Title  47 — Telecommunication 

CHAPTER  I— FEDERAL 
COMMUNICATIONS  COMMISSION 

(Docket  No.  30659:  RM-2602;  FCC  77-63 ) 

PART  73— RADIO  BROADCAST  SERVICES 

Requiren>ent8  for  Captioning  of  Emergency 
Messages  on  Television;  Memorandum 
Opinion  and  Order 

Adopted:  January  19,  1977. 

Released:  January  28, 1977. 

In  the  matter  of  Amendment  of  Part 
73  of  the  rules  to  establish  requirements 
for  captioning  of  emergency  messages 
on  television. 

1.  The  Commission  has  before  it  a 
petition  filed  by  CBS  Inc.  (CBS)  request- 
ing partial  reconsideration  of  our  Report 
and  Order  in  Docket  No.  20659.  RM-2502 
'FCC  76-852.  41  FR  401 08 >  released  Sep- 


tember 15,  1976,  wherein  Part  73  of  the 
Rules  was  amended  to  establish  require- 
ments for  visual  captioning  of  emer- 
gency messages  broadcast  over  television 
stations,  effective  February  1,  1977. 

2.  In  its  petition  for  partial  reconsid- 
eration. CBS  reiterates  its  opposition  to 
any  requirement  that  licensees  broad- 
cast all  special  news  bulletins  aurally  as 
well  as  visually.  Specifically.  CBS  pro- 
poses that  ,!(  73.675'b)  be  further  revised 
to  eliminate  the  requirement  tliat  emer- 
gency announcements  be  broacoast  both 
aurally  and  visually  and  instead  permit 
announcements  to  be  transmitted,  at  tlie 
discretion  of  the  hcensee,  either  aurally 
and  visually  or  just  visually.  CBS  con- 
tends •••  •  •  that  there  are  numerous 
instances  where  a  visual  messape  alone 
would  achieve  the  desired  objective  of 
alerting  viewers  to  a  particular  emer- 
gency situation,  and  that  it  now  appears 
that  the  visual  display  of  information  of 
the  types  set  forth  in  S76.675'a)  will 
trigger  a  requirement  for  an  audio  an- 
nouncement interrupting  programming." 
CBS  further  contends  that  'To  force 
such  a  construction  upon  this  section 
would  further  serve  to  discourage  licens- 
ees from  broadcasting  emergency  an- 
nouncements, and  would  rtrtainly  dis- 
courage licensees  from  repeating  or  up- 
dating them."  The  Public  Broadcasting 
Service  (PBS)  and  the  American  Broad- 
casting Companies.  Inc.  lABO  concur 
in  the  CBS  petition.  The  National  Asso- 
ciation of  the  Deaf  (NAD)  wants  the 
Report  and  Order  to  take  effect  un- 
changed, but  offers  no  reasons  in  sup- 
port of  its  position. 

3.  Our  September  15  Report  and  Order 
did  not  require  the  simultaneous  trans- 
mission of  visual  and  aural  emergency 
information,  but  it  did  require  that 
emergency  announcements  be  trans- 
mitted both  visually  and  aurally. 

4.  It  was  not  our  intention  to  discour- 
age the  use  of  captioning  by  imposing 
an  aural  smnouncement  requirement  on 
the  licensee  in  situations  where,  because 
of  the  nature  of  the  programming  or  the 
manner  of  its  presentation,  such  sm- 
nouncements  would  serve  no  useful  pur- 
pose. Accordingly,  with  respect  to  the 
transmitting  of  "NON-EBS"  -  special 
news  bulletins  tmder  S  73.675 ib> .  we  find 
that  the  public  interest  would  best  be 
served  by  leaving  aural  announcements 
to  the  discretion  of  the  licensee.  Since 
the  activation  of  the  Emergency  Broad- 
cast System  (EBS»  requires  the  inter- 
ruption of  normal  aural  programming 
by  the  transmission  of  a  two-tone  at- 
tention signal  for  20  to  25  seconds,  the 
aural  and  visual  axmouncement  require- 
ment will  be  retained  for  EBS  emergency 
announcements  in  Subpart  G.  Part  73  of 
the  Rules. 

5.  We  emphasize  that  the  only  emer- 
gency situation  in  which  a  licensee  must 


'  Eg  News  bulletins  warrantlnp  interrup- 
tion of  scheduled  programminK  which  are 
not  preceded  by  activation  of  the  Emergency 
Broadcast  System  (EBS)  at  the  Natlonai, 
Slate,  or  Local  Level 


transmit  an  emergency  bulletin  is  upon 
activation  of  the  EPS  during  a  National- 
Level  Emergency.  At  all  other  times, 
emergency  bulletins  are  transmited  at 
the  sole  discretion  of  the  licensee.  We 
al.'^o  stress  that  because  not  all  persons 
with  impaired  hearing  understand  sign 
laneuage.  the  use  of  only  sign  language 
or  symbols  is  not  sufficient  to  fulfill  the 
intent  of  the  new  requirements.  A  legi- 
ble mes.«:age  conveying  the  essential  in-- 
formation  is  required.  Methods  which 
may  be  used  include,  but  are  not  neces- 
sarily limited  to,  electronic  capticmmg. 
manual  methods.  <e.g..  hand  printing', 
slides,  or  mechanical  printing  processes. 
The  use  of  sign  language  or  symbols  may 
be  used  to  supplement,  but  not  supplant, 
the  other  methods. 

6  Finally,  while  we  are  specifically 
concerned  in  this  proceeding  with  the 
deaf,  we  are  not  unmindful  of  the  need 
for  emergency  information  by  the  blind 
and  visually  handicapped.  Although  the 
latter  do  not  place  primary  reliance  on 
television  reception  as  a  means  of  re- 
ceiving emergency  information,  there  are 
critical  weather  and  other  community- 
wide  emergencies  in  which  a  small  but 
undetermined  number  of  such  persons 
would  benefit  from  companion  aural  an- 
nouncements Examples  of  critical  emer- 
gency situation.^  are  listed  in  ?  73.675(a) 
of  the  rules.  Comments  of  record  in  this 
proceeding  indicate  an  awareness  of  the 
problems  of  the  blind  by  the  television 
industry  and  a  willingness  to  carry  com- 
panion aural  announcements  when  cap- 
tioning for  critical  emergencies.  In  live 
interruptions  of  normal  programming, 
this  will  occur  automatically  because  of 
the  customary  placement  of  cameras  and 
microphones  in  the  television  studio. 
Where  this  is  not  the  case  (for  example, 
where  captioning  is  used  in  conjunction 
with  weather  warning  slides  unaccom- 
panied by  audio  inputs  we  will  expect 
that  the  licensee  make  timely  aural  an- 
nouncements for  the  benefit  of  persons 
with  visual  handicaps. 

7.  Accordingly,  It  is  ordered.  That  the 
CBS  petition  for  partial  reconsideration 
is  granted  and,  pursuant  to  the  authority 
contained  in  sections  1,  4(j).  4io).  303 
'g»,  303iri,  and  405  of  the  C<Hnmunica- 
tions  Act  of  1934.  as  amended.  Part  73  of 
the  Commission's  rules  is  amended  as  set 
forth  below  Since  the  amendment  herein 
ordered  relaxes  previously  ordered  re- 
strictions and  should  take  effect  to  co- 
incide with  the  effective  date  of  the 
earlier  Report  and  Order  in  this  proceed- 
ing, it  shall  take  effect  February  1,  1977 
'5  use  553(d>>. 

(Sees  1.  4.  303.  405.  48  Stat,  as  amended. 
1064.  1066.  1082,  1095:  47  U.S.C  151.  154.  303 
405  I 

Federal  Communications 

Commission, 
Vincent  J.  Mullins. 

Secretary. 

Part  73  of  Chapter  I,  Title  47  Code  of 
the  Federal  Regulations,  is  amended  as 
follows : 

Section  73.675(b»  is  amended  to  read 
as  follows: 
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§  73.675     Operation  during  emergency. 

•  •  •         '     •  • 

(b)  Any  emergency  Information  trans- 
mitted In  accordance  with  this  Section 
■ball  be  transmitted  both  aurally  and 
visually  or  only  visually.  Television 
broadcast  stations  may  use  any  method 
of  visual  presentation  which  results  in 
a  legible  message  conveying  the  essential 
Information.  Methods  which  may  be  used 
Include,  but  are  not  necessarily  limited 

S.  slides,  electronic  captioning,  manual 
ethods  (e.g..  hand  printing)  or  me- 
chanical printing  processes.  However, 
when  emergency  operation  is  being  con- 
ducted under  a  National.  State,  or  Local 
Level  Emergency  Broadcast  System 
(EBS)  Plan,  emergency  announcements 


RUiES  AND  REGULATIONS 


shall  be  transmitted  both  aurally  an* 
visually. 

•  •  *  •  • 

(PR  Doc.77-2979  Filed  1-28-77:8:45  am| 

Title  50 — Wildlife  and  Fisheries 

CHAPTER  II— NATIONAL  MARINE  FISH- 
ERIES SERVICE.  NATIONAL  OCEANIC 
AND  ATMOSPHERIC  ADMINISTRATION, 
DEPARTMENT  OF  COMMERCE 

PART  240— REGULATED  COMMERCIAL 
FISHERIES 

Northwest  Atlantic  Fisheries  Act        | 
Regulations 

Recently  it  has  come  to  the  attention 
of  the  National  Marine  Fisheries  Service 


(NMFS)  that  there  is  confusion  con- 
cerning the  continued  eflScacy  of  the 
regulations  promulgated  pursuant  to  the 
Northwest  Atlantic  Fisheries  Act.  16 
U.S.C.  986.  In  order  to  clarify  the  position 
of  NMFS.  I  am  hereby  announcing  that, 
in  light  of  the  fact  that  the  Northwest 
Atlantic  Fisheries  Act  continues  to  be  a 
governing  Federal  statute,  the  imple- 
m3nting  regulations  contained  in  50  CFR 
Part  240  remain  in  effect  with  respect 
to  U.S.  fishermen  and  vessels. 

Jack  W.  Gehrincer, 
Deputy  Director. 
National  Marine  Fisheries  Service. 

January  27,  1977. 

(PR  Doc.77-3080  Piled  1-28-77:8:46  am| 
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proposed  rules 


This  section  of  the  FEDERAL  REGISTER  contains  noticM  to  the  put>»ic  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  to  give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  final  rules. 


FEDERAL  RESERVE  SYSTEM 

[12  CFR  Part  261b] 

[Docket  No.  R.0077] 

GOVERNMENT  IN  THE  SUNSHINE 
Proposed  Implementation 

Pursuant  to  its  authority  under  the 
Government  in  the  Sunshine  Act  ("the 
Act") .  5  U.S.C.  552b,  the  Board  of  Gov- 
ernors of  the  Federal  Reserve  System 
proposes  to  amend  Title  12  of  the  Code 
of  Federal  Regulations  by  adding  a  new 
Part  261b,  which  is  required  by  subsec- 
tion (g)  of  the  Act.  The  purpose  of  pro- 
posed Part  261b  is  to  provide  for  the  pro- 
cedures under  which  the  open  meeting 
requirements  of  subsections  (b)  through 
(f )  of  the  Act  will  be  met. 

The  objective  of  the  Act  is  to  provide 
the  public  with  the  fullest  practicable 
information  regarding  the  decision  mak- 
ing processes  of  defined  agencies  while 
at  the  same  time  protecting  the  rights  of 
individuals  and  the  ability  of  the  Gov- 
ernment to  carry  out  its  responsibilities 
(§  261b.l).  Under  the  Act  and  the  pro- 
posed regulations,  members  of  the  Board 
may  not.  after  March  12,  1977,  jointly 
ccmduct  or  dispose  of  ofiQcial  agency 
business  other  than  in  accordance  with 
the  procedures  specified  in  this  Part 
(§261b.3).  Generally,  such  procedures 
require  that  every  portion  of  every  Board 
meeting  be  open  to  public  observation, 
except  when  a  meeting  or  a  portion  of  a 
meeting  is  closed  because  it  relates  to  a 
matter  exempt  from  such  public  (obser- 
vation imder  subsection  (c)  of  the  Act 
<§261b.4). 

The  Board  has  determined  that  it 
qualifies  for  the  use  of  expedited  proce- 
dures for  closing  meetings  under  subsec- 
tion (d)(4)  of  the  Act  because  a  majority 
of  its  meetings  may  properly  be  closed 
pursuant  to  paragraphs  (4),  (8>,  (9)  (A) 
or  (10)  of  subsection  (c)  of  the  Act  or 
any  combination  thereof.  The  Board  has 
examined  the  records  of  its  meetings 
from  January  1.  1974  to  December  31, 
1976,  and  determined  that  of  the  493 
meetings  held,  a  portion  or  portions  of 
465  (94  per  cent)  could  have  been  prop- 
erly closed  pursuant  to  paragraphs  (4). 
<8).  (9)  (A)  or  (10)  of  subsection  (c)  of 
the  Act  or  any  combination  thereof. 

As  a  result  of  this  finding,  the  regula- 
tions provide  for  the  closing  of  meetings 
under  expedited  procedures  (§  261b.7)  as 
well  as  for  the  closing  of  meetings  under 
regular  procedures  (!261b.8).  The  pro- 
posed regulations  also  provide  for  the 
public  announcement  of  meetings  open 
to  public  observation  and  meetings  to  be 
partially  -or  completely  closed  under 
r^rular  procedures  (§261b.6).  changes 
with  respect  to  publicly  announced  meet- 
ings (§  261b.9).  and  certification  by  the 


General  Counsel  with  respect  to  closed 
meetings  (§  261b. Id.  In  addition,  rules 
are  set  forth  for  the  maintenance  of 
transcripts,  recordings,  and  minutes 
(§  261b. 11).  for  inspection  and  copying 
of  such  transcripts  and  minutes  >  5  261b.- 
12 1  and  for  fees  related  thereto  i «  261b  - 
13  >, 

To  aid  in  the  consideration  of  this 
matter  by  the  Board,  interested  persons 
are  invited  to  submit  relevant  views, 
comments,  or  arguments.  Any  such  mate- 
rial should  be  submitted  in  writing  to 
the  Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC.  20551,  not  later  than  March  2.  1977. 
All  material  submitted  should  include  the 
docket  number  R.0077.  Such  material  will 
be  made  available  for  inspection  and 
copying  upon  request. 

Notice  is  given  that  it  is  proposed  to 
make  Part  261b  effective,  following  con- 
sultation with  the  office  of  the  Chairman 
of  the  Administrative  Conference  of  the 
United  States  and  after  consideration  of 
comments  received  by  the  Board,  on 
March  12,  1977,  the  effective  date  of  the 
Act. 

Part  261b  would  read  as  follows: 

PART  261b— RULES  REGARDING  PUBLIC 

OBSERVATION  OF  MEETINGS 

Sec.  . 

261b. 1       Basis  and  scope. 

261b.2       Definitions. 

261b.3       Conduct  of  agency  business. 

261b.4  MeeUngs  open  to  public  observa- 
tion. 

261  b.5        Exemptions 

261b. 6       Public  announcements  of  meeting.s 

261b. 7  Meetings  closed  to  public  observa- 
tion under  expedited  procedures 

261  b.8  Meetings  closed  to  public  observa- 
tion under  regular  procedures 

361b.9  Changes  with  respect  to  publicly 
announced  meeting. 

281b. 10     Certification  of  general  counsel 

261b. 11  Transcripts,  recordings,  and  min- 
utes. 

261b. 12  Procedures  for  inspection  and  ob- 
taining copies  of  transcripts  and 
minutes. 

2Slb.l3     Pees. 

Authorfty:  Sec.  552b  of  Title  5.  United 
Sta-tes  Code. 

§  261b.l      Basis  and  scope. 

This  part  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve  System 
(the  -Board")  under  section  552b  of 
Title  5  of  the  United  States  Code,  the 
Government  in  the  Sunshine  Act  (the 
"Act") .  to  carry  out  the  policy  of  the  Act 
that  the  public  is  entitled  to  the  fullest 
practicable  information  regarding  the 
decision  making  processes  of  the  Board 
while  at  the  same  time  preserving  the 
rights  of  individuals  and  the  abihty  of 
the  Board  to  carry  out  its  responsibili- 
ties. These  regulations  fulfill  the  require- 
ment of  subsection  (g)  of  the  Act  that 


each  agency  subject  to  the  provisions  of 
the  Act  shall  promulgate  regulations  to 
implement  the  open  meeting  require- 
ments of  subsections  (bi  through  <f  >  of 
the  Act. 

§  261  b.2      Definition!-. 

For  purposes  of  this  Part,  the  following 
definitions  shall  apply: 

(a I  The  term  "agency"  means  the 
Board  and  subdivisions  thereof. 

(b)  The  term  "subdivision"  means  any 
group  composed  of  two  or  more  Board 
members  that  is  authorized  to  act  on  be- 
half of  the  Board. 

( c )  The  term  "meeting"  means  the  de- 
liberations of  at  least  the  number  of  in- 
dividual agency  members  required  to 
take  action  on  behalf  of  the  ag&acy 
where  such  deliberations  determine  or 
result  in  the  joint  conduct  or  disposition 
of  official  Board  business,  but  does  not 
include  ( 1  >  deliberations  required  or  per- 
mitted by  subsections  (d)  or  (e)  of  the 
Act.  or  (2)  the  conduct  or  disposition  ot 
officisil  agency  business  by  circulating 
written  material  to  individual  members. 

(d)  The  term  "number  of  individual 
agency  members  required  to  "lake  action 
on  behalf  of  the  agency"  means  in  the 
case  of  the  Board,  a  majority  of  its  mem- 
bers except  that  ( 1 )  Board  determination 
of  the  ratio  of  reserves  against  deposits 
under  section  19(b)  of  the  Federal  Re- 
serve Act  requires  the  vote  of  four  mem- 
bers, (2)  Board  action  with  respect  to 
advances,  discounts  and  rediscounts  \m- 
der  sections  10(a),  IKb)  and  13(3)  of 
the  Federal  Reserve  Ace  requires  the  vote 
of  five  members  and  (3)  Board  action 
with  respect  to  the  percentage  of  individ- 
ual member  bank  capital  and  surplus 
which  may  be  represented  by  loans  se- 
cured by  stock  and  bond  collateral  under 
section  1 1  (m)  of  the  Federal  Reserve  Act 
reqiiires  the  vote  of  six  members.  In  the 
case  of  subdivisions  of  the  Board,  the 
term  means  the  number  of  members  con- 
stituting a  quorum  of  the  designated  sub- 
division. 

(e)  The  term  "member"  means  a 
member  of  the  Board  appointed  imder 
section  10  of  the  Federal  Reserve  Act.  In 
the  case  of  certain  Board  proceedings 
pursuant  to  12  U.S.C.  1818(e) ,  the  Comp- 
troller of  the  Currency  is  entitled  to  sit  as 
a  member  of  the  Board  and  for  these  pro- 
ceedings he  shall  be  deemed  a  "member" 
for  the  purposes  of  this  Part.  In  the  case 
of  any  subdivision  of  the  BoEird.  the  term 
"member"  means  a  member  of  the  Board 
designated  to  serve  on  that  subdivision. 

<fi  The  term  "public  observation" 
means  that  the  public  shall  have  the 
right  to  listen  and  observe  but  not  to  re- 
cord any  of  the  meetings  by  means  of 
cameras  or  electronic  or  other  recording 
devices  unless  approval  in  advance  is  ob- 
tained from  the  Public  Affairs  Office  ot 
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the  Board  and  shall  not  have  the  right 
to  i>artlcipate  In  the  meeting,  unless  par- 
ticipation is  provided  for  in  the  Board's 
Rules  of  Procedure. 

(g)  The  term  "Federal  agency"  means 
an  "agency"  as  denned  In  5  U.S.C.  551<  1  > . 

§  261b.3      Conduit  or  agrncy  businew. 

Members  shall  not  jointly  conduct  or 
dispose  of  ofQclal  agency  business  other 
than  in  accordance  with  this  Part. 

§  261b.4     MeelinRs  open  lo  public  obser- 
vation. 

Except  as  provided  In  8  261b.5  of  this 
Part,  every  portion  of  every  meeting  of 
the  agency  shall  be  open  to  public  obser- 
vation. 

§  261b.S      Exrmplions. 

( a  •  The  agency  may  close  a  meeting  or 
a  portion  or  portions  of  a  meeting  under 
the  procedures  specified  In  |§  261b.7  or 
2161b.8  of  this  Pai-t.  and  wiUihold  infor- 
mation under  the  provisions  of  §§  261b.6. 
261b.7,  261b.8.  or  261b.ll  of  this  Part. 
where  the  agency  properly  determmes 
that  such  meeting  or  portion  or  portions 
of  its  meeting  or  the  disclosure  of  such 
information  is  likely  to: 

(1>  Disclose  matters  that  are  (A) 
specifically  authorized  under  criteria  es- 
tablished by  an  Executive  order  to  be 
kept  secret  in  the  interests  of  national 
defense  or  foreign  policy,  and  (B)  in  fact 
properly  classified  pursuant  to  such  Ex- 
ecutive order; 

(2)  Relate  solely  to  internal  personnel 
rules  and  practices: 

(3)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  section  552  of  TiUe  5  of  the  United 
States  Code) ,  provided  that  such  statute 
(A)  requires  that  the  matters  be  with- 
held from  the  public  in  such  a  manner  as 
to  leave  no  discretion  on  the  issue,  or  (B) 
establishes  particular  criteria  for  with- 
holding or  refers  to  particular  types  of 
matters  to  be  withheld: 

(4)  Disclose  trade  secrets  and  com- 
mercial or  financial  information  ob- 
tained from  a  person  and  privileged  or 
confidential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(6)  Disclose  Information  of  a  personal 
nature  where  disclosure  would  constitute 
tk  clearly  unwarranted  invasion  of  per- 
sonal privacy; 

'7)  Disclose  Investigatory  records  com- 
piled for  law  enforcement  purposes,  or 
Information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would  (1)  inter- 
fere with  enforcement  proceedings.  (11) 
"deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication,  (ill)  con- 
stitute an  unwarranted  invasion  of  per- 
Boxial  privacy,  (iv)  disclose  the  identity 
of  a  confidential  source  and,  in  the  case 
of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  a  Federal 
.  agency  conducting  a  lawful  national  se- 
curity intelligence  investigation,  confi- 
dential Information  furnished  only  by 
the  confidential  source,  (v)  disclose  in- 
vestigative techniques  and  procedures,  or 
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(vi)  endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(8)  Disclose  information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  or  on  be- 
half of,  or  for  the  use  of  the  Board  or 
other  Federal  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions; 

(9)  disclose  information  the  prema- 
ture disclosure  of  which  would — 

1 1)  Be  likely  to  (A)  lead  to  significant 
speculation  in  currencies,  securities,  or 
commodities,  or  (B)  significantly  en- 
danger the  stability  of  any  financial  In- 
stitution; or 

(ii)  Be  likely  to  significantly  frustrate 
implementation  of  a  proposed  action, 

except  that  subparagraph  (ii)  shall  not 
apply  In  any  Instance  where  the  Board 
has  already  disclosed  to  the  public  the 
content  or  nature  of  Its  proposed  action, 
or  where  the  Board  Is  required  by  law  to 
make  such  disclosure  on  Its  own  initia- 
tive prior  to  taking  final  action  on  such 
proposal;  or 

(10)  Specifically  concern  the  issuance 
of  a  subpoena,  participation  in  a  civil  ac- 
tion or  proceeding,  an  action  In  a  foreign 
court  or  international  tribunal,  or  an  ar- 
bitration, or  the  initiation,  conduct,  or 
disposition  of  a  particular  caise  of  formal 
agency  adjudication  pursuant  to  the  pro- 
cedures in  section  554  of  Title  5  of  the 
United  States  Code  or  otherwise  involv- 
ing a  determination  on  the  record  after 
opportimlty  for  a  hearing. 

(b)  A  meeting  or  portion  or  portions 
of  a  meeting  shall  not  be  closed  nor  in- 
formation withheld  pursuant  to  para- 
graph (a)  of  this  section  if  the  agency 
finds  that  the  public  interest  requires 
that  the  meeting  or  portion  or  portions  of 
a  meeting  be  open  to  public  observation 
or  that  the  information  not  be  withheld. 

§  261b.6     Public  announcements  of  meet- 
ings. 

(a)  Except  as  otherwise  provided  by 
the  Act,  public  announcement  of  meet- 
ings open  to  public  observation  and 
meetings  to  be  partially  or  completely 
closed  to  public  observation  pursuant  to 
S  261b, 8  of  this  part  will  be  made  at  least 
one  week  In  advance  of  the  meeting.  Ex- 
cept to  the  extent  such  Information  is 
determined  to  be  exempt  from  disclosure 
under  subsection  (c)  of  the  Act  and 
S  261b.5  of  this  part,  each  such  public 
announcement  will  state  the  time,  place 
and  subject  matter  of  the  meeting, 
whether  it  is  to  be  open  or  closed  to  the 
public,  and  the  name  and  phone  number 
of  the  official  designated  to  respond  tO' 
requests  for  information  about  the 
meeting. 

(b)  If  a  majority  of  the  members  of 
the  agency  determines  by  a  recorded 
vote  that  agency  business  requires  that  a 
meeting  covered  by  paragraph  (a)  of 
this  section  be  called  at  a  date  earlier 
than  that  specified  in  paragraph  (a)  of 
this  section,  the  agency  will  make  a  pub- 
lic announcement  of  the  information 
specified  In  paragraph  (a)  of  this  section 
at  the  earliest  practicable  time. 

(c)  Changes  in  the  subject  matter  of  a 
publicly  announced  meeting,  or  in  the 


determination  to  open  or  close  a  publicly 
announced  meeting  or  any  portion  of  a 
publicly  announced  meeting  to  public  ob- 
servation, or  in  the  time  or  place  of  a 
publicly  announced  meeting  made  in  ac- 
cordance with  the  procedures  specified 
In  §  261b.9  of  this  Part  will  be  publicly, 
announced  at  the  earliest  practicable 
time. 

(d)  Public  announcements  required 
by  this  section  will  be  posted  at  the 
Board's  Public  Affairs  OlBce  and  Free- 
dom of  Information  Office  and  may  be 
made  available  by  other  means  or  at 
other  locations  as  may  be  desirable. 

(e)  Immediately  following  each  public 
announcement  required  by  this  section, 
notice  of  the  time,  place  and  subject 
matter  of  a  meeting,  whether  the  meet- 
ing Is  open  or  closed,  any  change  in  one 
of  the  preceding  announcements,  and 
the  name  and  telephone  nimiber  of  the 
official  designated  by  the  Board  to  re- 
spond to  requests  about  the  meeting, 
shall  also  be  submitted  for  publication 
in  the  Federal  Register. 

§  261b.7  Meetings  closed  to  public  ob- 
serration  under  expedited  proced- 
ures. 

(a)  Since  the  Board  qualifies  for  the 
use  of  expedited  procedures  under  sub- 
section (d)  (4)   of  the  Act.  meetings  or 
portions    thereof   exempt   under   para- 
graphs (4).  (8).  (9)  (A)  or  (10)  of  Sub- 
section (c)  of  the  Act  and  §  261b.5(a)  of 
this  Part,  will  be  closed  to  public  observa- 
tion under  the  expedited  procedures  of 
this  section.  Following  are  examples  of 
types  of  items  that,  absent  compelling 
contrary  circumstances,  will  qualify  for 
these  exemptions:  matters  relating  to  a 
specific  bank  or  bank  holding  company, 
such  as  bank  branches  or  mergers,  bank 
holding  company  formations,  or  acquisi- 
tion of  an  additional  bank  or  acquisition 
or  de  novo  undertaking  of  a  permissible 
nonbanking    activity;    bank    regulatory 
matters,  such  as  applications  for  mem- 
bership, issuance  of  capital  notes  and  in- 
vestment in  bank  premises;  foreign  bank- 
ing matters:  bank  supervisory  and  en- 
forcement matters,  such  as  cease-and- 
desist  and  officer  removal  proceedings; 
monetary  policy  matters,  such  as  dis- 
count rates,  use  of  the  discoimt  window, 
changes  in  the  limitations  on  payment  of 
interest  on  time  and  savings  accounts, 
and  changes  in  reserve  requirements  or 
margin  regulations. 

(b)  At  the  beginning  of  each  meeting, 
a  portion  or  portions  of  which  is  closed 
to  public  obser\'ation  under  expedited 
procedures  pursuant  to  this  section,  a 
recorded  vote  of  the  members  present  will 
be  taken  to  determine  whether  a  major- 
ity of  the  members  votes  to  close  such 
meeting  or  portions  of  such  meeting  to 
public  observation. 

(c)  A  copy  of  the  vote,  reflecting  the 
vote  of  each  member,  and  except  to  the 
extent  such  Information  is  determined  to 
be  exempt  from  disclosure  under  subsec- 
tion (c)  of  the  Act  and  S  261b.5  of  this 
part,  a  public  armounceme'nt  of  the 
time,  place  and  subject  matter  of  the 
meeting  or  each  closed  portion  thereof, 
will  be  made  available  at  the  earliest 
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practicable  time  at  the  Board's  Public 
Affairs  Office  and  Freedom  of  Informa- 
tion Office. 

§  261b.8     Meetings  closed  to  public  ob- 
servation under  regular  procedures. 

(a)  A  meeting  or  a  portion  of  a  meet- 
ing will  be  closed  to  public  observation 
under  regidar  procedures,  or  informa- 
tion as  to  such  meeting  or  portion  of  a 
meeting  will  be  withheld,  only  by  re- 
corded vote  of  a  majority  of  the  members 
of  the  agency  when  it  is  determined  that 
the  meeting  or  the  portion  of  the  meet- 
ing or  the  withholding  of  information 
qualifies  for  exemption  under  subsection 
(c)  of  the  Act  and  !  261b.5  of  this  Part. 
Votes  by  proxy  are  not  allowed. 

(b)  Except  as  provided  In  paragraph 
(c)  of  this  section,  a  separate  vote  of  the 
members  of  the  agency  will  be  taken 
with  respect  to  the  closing  or  the  with- 
holding of  Information  as  to  each  meet- 
ing or  portion  thereof  which  is  proposed 
to  be  closed  to  public  observation  or  with 
respect  to  whl(^  information  Is  proposed 
to  be  withheld  pursuant  to  this  section. 

(c)  A  single  vote  may  be  taken  with  re- 
spect to  a  series  of  meetings,  a  portion 
or  portions  of  which  are  proposed  to  be 
closed  to  public  observaticai  or  with  re- 
spect to  any  information  concerning  such 
series  of  meetings  proposed  to  be  with- 
held, so  long  as  each  meeting  ^r  por- 
tion thereof  In  such  series  Involves  the 
same  particulsu:  matters  and  is  scheduled 
to  be  held  no  more  than  thirty  days  after 
the  initial  meeting  in  such  series. 

(d)  Whenever  any  perscsi's  interests 
may  be  directly  affected  by  a  portion  of  a 
meeting  for  any  of  the  reasons  referred 
to  in  paragraphs  (5),  (6)  or  (7)  of  sub- 
section (c)  of  the  Act  and  §  261b.5(a) 
of  this  part,  such  person  may  request 
In  writing  to  the  Secretary  of  the  Board 
that  such  portion  of  the  meeting  be 
closed  to  public  observation.  The  Sec- 
retary, or  in  his  absence  the  Acting  Sec- 
retary of  the  Board,  will  transmit  the 
request  to  the  members  and  upon  the 
request  of  any  one  of  them  a  recorded 
vote  will  be  taken  whether  to  close  such 
meeting  to  public  observation. 

(e)  Within  one  day  of  any  vote  taken 
pursuant  to  paragraphs  (a)  through  (d) 
of  this  section,  the  agency  will  make  pub- 
licly available  at  the  Board's  Public 
Affairs  Office  and  Freedom  of  Informa- 
tion Office  a  written  copy  of  such  vote 
reflecting  the  vote  of  each  member  on  the 
question.  If  a  meeting  or  a  portion  of  a 
meeting  is  to  be  closed  to  public  obser- 
vation, the  agency,  within  cme  day  of  the 
vote  taken  pursuant  to  paragraphs  (a) 
through  (d)  of  this  section,  will  make 
publicy  available  at  the  Board's  Ptiblic 
Affairs  Office  and  Preed«n  of  Informa- 
tion Office  a  full,  written  explanation  of 
Its  action  closing  the  meeting  or  portion 
of  the  meeting  together  with  a  Ust  of  all 
persons  expected  to  attend  the  meeting 
and  their  affiliati<m,  except  to  the  extent 
such  information  Is  determined  by  the 
agency  to  be  exempt  tram  disclosure 
under  subsectlan  (c)  of  the  Act  and 
S  261b.5  of  this  Part. 


§  261  b.9     Oianges  witb  respect  to  pub- 
licly announced  meeting. 

The  subject  matter  of  a  meeting  or  the 
determlnati<m  to  open  or  close  a  naeetlng 
or  a  portion  of  a  meeting  to  public  obser- 
vation may  be  changed  following  public 
annoimcement  under  §  26 lb. 6  only  if  a 
majority  of  the  members  of  the  agency 
determines  by  a  recorded  vote  that 
agency  business  so  requires  and  that  no 
earlier  announcement  of  the  change  was 
possible.  Public  aimoxmcement  of  such 
change  and  the  vote  of  each  member 
upon  such  change  will  be  made  pursuant 
to  §  261b.6*c>.  Changes  in  time,  includ- 
ing postponements  and  cancellations  of 
a  publicly  announced  meeting  or  portion 
of  a  meeting  or  changes  in  the  place  of 
a  publicly  announced  meeting  will  be 
publicly  announced  pursuant  to  !  26 lb. 6 
(c)  by  the  Secretary  of  the  Board  or.  in 
the  Secretary's  absence,  the  Acting  Sec- 
retary of  the  Board. 

§  261b.lO      Ortincalion  of  general  coun- 
seJ. 

For  every  meeting  or  portion  of  a 
meeting  closed  to  public  observation 
under  §§  261b.7  or  261b.8  of  this  Part, 
the  General  Counsel,  or  in  the  General 
Counsel's  absence,  the  Acting  General 
Counsel,  shall  publicly  certify  whether  or 
not  in  his  or  her  opini(xi  the  meeting 
may  be  closed  to  public  observation  and 
shall  state  each  relevant  exemptlve  pro- 
vision. A  c(H)y  of  such  certification,  to- 
gether with  a  statement  from  the  pre- 
siding officer  of  the  meeting  setting  forth 
the  time  and  place  of  the  meeting  and 
the  persons  present,  will  be  retained  for 
the  time  prescribed  In  §  261b.ll(d). 

§  261b.ll     Transcripts,    rerordinf:!!,    and 
minutes. 

(a)  The  agency  will  maintain  a  com- 
plete transcript  or  electronic  recording 
or  transcription  thereof  adequate  to  re- 
cord fully  the  proceedings  of  each  meet- 
ing or  portion  of  a  meeting  closed  to 
public  observaticm  pursuant  to  exemp- 
tions (1),  (2),  (3),  (4),  (5),  (6),  (7)  or 
(9)  (B)  of  subsection  (c)  of  the  Act  and 
§  261b.5(a)  of  this  part.  Transcriptions 
of  recordings  will  disclose  the  identity  of 
each  speaker. 

(b)  The  s«ency  will  maintain  either 
such  a  transcript,  recording  or  transcrip- 
tion thereof,  or  a  set  of  minutes  that  will 
fully  and  clearly  describe  all  matters 
discussed  and  provide  a  full  and  accurate 
simimary  of  any  actions  taken  and  the 
reasons  thereftn*,  including  a  description 
of  each  of  the  views  expressed  on  any 
item  and  the  record  of  any  roll  call  vote 
(reflecting  the  vote  of  each  member  on 
the  question),  for  meetings  or  portions 
of  meetings  closed  .to  public  observa- 
tion pursuant  to  exemptions  (8) ,  (9)  (A) 
or  (10)  of  subsection  (c)  of  the  Act  and 
§  261b.5(a)  of  this  part.  The  minutes 
will  identify  all  documents  considered  in 
cormection  with  any  action  taken. 

(c)  Transcripts,  recordings  or  tran- 
scriptions thereof,  or  minutes  will 
promptly  be  made  available  to  the  pub- 
lic In  the  Freedom  of  Information  office 


except  for  such  iton  or  items  of  such 
discussion  or  testimony  as  may  be  deter- 
mined to  contain  information  that  may 
be  withheld  imder  sub6ectl<m  <c)  of  the 
Act  and  S  261b.5  of  this  part. 

(d)  A  complete  verbatim  copy  of  the 
transcript,  a  complete  copy  of  the  min- 
utes, or  a  complete  electronic  recording 
or  verbatim  copy  of  a  transcription 
tliereof  of  each  meeting  or  portion  of  a 
meeting  closed  to  public  observation 
will  be  maintained  for  a  period  of  at  least 
two  years  or  one  year  alter  the  conclu- 
sion of  any  agency  proceeding  with  re- 
spect to  which  the  meeting  or  portion 
thereof  was  held,  whichever  occurs  later. 

§  261b.l2  Procedures  for  inspection  and 
obtaining  copies  of  transcription!! 
and  minutes. 

(a)  Any  person  may  inspect  or  copy  a 
transcript,  a  recording  or  transcription 
of  a  recording,  or  minutes  described  In 
{!261b.ll(c)  of  this  Part. 

tb)  Requests  for  copies  of  transcripts, 
recordings  or  transcriptions  of  record- 
ings, or  minutes  described  In  S  261b.l  1  <  c ) 
of  this  Part  shall  specify  the  meeting 
or  the  portion  of  meeting  desired  and 
shall  be  submitted  in  writing  to  the  Sec- 
retary of  the  Board,  Board  of  Gover- 
nors of  the  Pedersd  Reserve  System. 
Washington.  D.C.  20551.  Copies  of  docu- 
ments identified  in  minutes  may  be  made 
available  to  the  public  upon  request  un- 
der the  provisions  of  12  CPR  261  (Rules 
Regarding  Availability  of  Information* . 

§  26Ib.l3     Fees. 

(a)  Copies  of  transcripts,  recordings 
or  transcriptions  of  recordings,  or  min- 
utes requested  pursuant  to  i  261b.l2(b) 
of  this  part  will  t>e  provided  at  a  cost  of 
lO**  per  standard  page  for  photocopying 
or  at  a  cost  not  to  exceed  the  actual  cost 
of  printing,  typing,  or  otherwise  prepar- 
ing such  copies. 

(b)  Documents  may  be  furnished  with- 
out charge  where  total  charges  are  less 
than  $2. 

By  order  of  the  Board  of  Governors. 
January  26,1977. 

Theodore  E.  Aj.lison, 
Secretary  of  the  Board. 
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DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 

[14CFRPart39] 

{Docket  No.  76-EA-«5] 

CANADAIR  AIRCRAFT 

Proposed  Airworthiness  Directive 

The  Federal  Aviation  Administration 
Is  considering  amending  S  38.13  of  Part  39 
of  the  Federal  Avlati(m  RegulaUons  so  as 
to  issue  an  airworthiness  directive  ain>U- 
cable  to  Canadalr  CL-215  type  alndanes. 

niere  has  been  a  report  of  cracks  In 
the  MLQ  whed  well  angles,  P/N  215- 
32200-60  LH  and  -61  RH.  Stnce  this  Is  a 
deficiency  which  can  exist  or  devdop  In 


I 


FEDERAL  REGISTER,  VOL  42,  NO.   JO — MONDAY,  JANUARY   31,   1977 


.■)702 

aircraft  of  similar  type  design  an  air- 
worthiness directive  Is  proposed  which 
will  require  a  repetitive  Inspection  and 
repair  where  necessary.  While  this  Is  an 
air  safety  item,  there  are  at  present  no 
U  S.  registered  CL-215  type  airplanes, 
and  all  operable  airplanes  have  been 
Inflected  by  a  Canadian  airworthiness 
directive.  However,  the  airplane  Is  U.S. 
Lype  certificated  and  an  airworthiness 
directive  must  be  issued  for  possible  fu- 
ture registrations.  It  has  been  determined 
that  the  expected  Impact  of  the  proposed 
regulation  is  so  minimal  that  the  pro- 
posal does  not  warrant  an  evaluation- 
Interested  parties  may  submit  such 
such  written  data  or  views  as  they  may 
desire.  Communications  should  be  sub- 
mitted in  triplicate  to  the  Director.  East- 
em  Region.  Attn:  Chief.  Engineering 
and  Manufacturing  Branch.  Department 
of  Transportation.  Federal  Aviation  Ad- 
ministration. Federal  Building.  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430.  All  communications  re- 
ceived on  or  before  March  2,  1977  will  be 
considered  before  action  Is  taken  on  the 
proposed  amendment.  No  hearing  Is  con- 
templated at  this  time,  but  arrangements 
may  be  made  for  informal  conferences 
with  Federal  Aviation  Administration 
officials  by  contacting  the  Chief,  En- 
gineering and  Manufacturing  Branch, 
Eastern  Region. 

Any  data  or  views  presented  during 
such  conferences  must  also  be  submitted 
in  writing  in  accordance  with  this  notice 
in  order  to  become  part  of  the  record 
for  consideration.  The  proposal  con- 
tained In  this  notice  may  be  changed  in 
the  light  of  comments  received. 

Hie  official  docket  will  be  available 
for  examination  by  interested  parties  at 
the  Office  of  Regional  Counsel.  Federal 
Aviation  Administration,  Federal  Build- 
ing, John  P.  Kennedy  International  Air- 
port. Jamaica.  New  York. 

In  c(msideration  of  the  foregoing.  It 
Is  proposed  to  Issue  a  new  airworthiness 
directive  as  hereinafter  set  forth: 

CAMAOAjm:  Applies  to  Can»dalr  Ctr-215-lAlO 
airplanes.  Serial  Nos.  1001  to  1040  In- 
clusive, not  altered  wltb  Canadalr  Rein- 
forcement Kit  K215-30043  or  an  FAA-ap- 
proved  equivalent. 

Compliance  Is  required  as  Indicated. 

To  assure  the  structural  Integrity  ot  the 
main  landing  gear  wheel  weU  angles.  P/N 
216-32200-68.  -60.  -flO,  -61,  accomplish  the 
following : 

<a)  On  aircraft  with  1000  or  more  hours 
in  service,  compliance  with  paragraph  (c)  Is 
required  before  the  next  flight.  The  Inspec- 
tion of  paragraph  (c)  must  be  repeated  at 
Intervals  not  to  exceed  150  hours  In  service. 

<b)  On  aircraft  with  leas  than  1000  hours 
In  sarrlce.  compliance  with  paragraph  (c)  Is 
required  at  or  before  1000  hours  in  service. 
1110  Inspections  of  paragraph  (c)  taxtet  be  re- 
peated at  Intervals  not  to  exceed  150  hours 
In  aemce. 

(c)  Inspect  for  cracks  and  modify  In  ac- 
cordance with  Canadalr  Service  Information 
Circular  No.  104-CLr-216  dated  September  6. 
197ft.  or  an  equivalent  approved  by  the  Chief, 
Bngtsearlng  and  Manufacturlzig  Branch. 
■■etem  Beglon. 

(d)  trpon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
PAA  Maintenance  Inspector,  the  Chief,  En- 
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glneerlng  and  Manufacturing  Branch.  PAA, 
Eastern  Region,  may  adjust  the  compliance 
time  In  this  AD. 

Not*. — ^The  Federal  Aviation  Agency  has 
detemUned  that  this  document  does  not  con- 
tain a  major  proposal  requiring  preparation 
of  an  Inflation  Imjpact  Statement  under  Ex- 
ecutive Order  11821  and  OMB  Circular  A-107. 

(Sec.  313(a).  601,  603,  Federal  Aviation  Act 
of  1958  (49  VS.C.  1354(a).  1421  and  1423). 
sec.  6(c).  Department  of  Transportation  Act 
(49  U.S.C.  1656(c)) 

Issued  in  Jamaica,  New  York,  on  Janu- 
ary 21, 1977. 

L.  J.  Cardinali. 
Acting  Director,  Eastern  Region. 

(FR  Doc.77-2971  PUed  l-28-77;8:45  am] 
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[  14  CFR  Part  39  ] 

[Docket  No.  76-EA-661 

CANADAIR  AIRCRAFT 

Proposed  Airworthiness  Directive 

The  Federal  Aviation  Administration 
Is  considering  amending  S  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
so  as  to  issue  an  airworthiness  directive 
applicable  to  Canadalr  CL-215  type 
aliplanes. 

There  have  been  reports  of  corrosion 
on  the  nose  landing  gear  door  closing 
rods  P/N  215-85009  and  sequencing  re- 
dimdancy  mechanism  and  rod  P/N  215- 
85026  which  could  affect  the  structural 
Integrity  of  the  rods. 

Since  this  Is  a  deficiency  which  can 
exist  or  develop  in  aircraft  of  similar 
type  design,  an  airworthiness  directive 
is  proposed  which  will  require  an  inspec- 
tion and  alteration  of  the  rods.  While 
this  is  an  air  safety  item,  there  are  at 
present  no  U.S.  registered  CL-215  type 
airplanes,  and  all  operable  airplanes  have 
been  affected  by  a  Canadian  airworthi- 
ness directive.  However,  the  airplane  is 
U.S.  type  certificated  and  an  airworthi- 
ness directive  must  be  issued  to  cover 
future  registrations. 

It  has  been  determined  that  the  ex- 
pected Impact  of  the  proposed  regulation 
is  so  minimal  that  the  proposal  does  not 
warrant  an  evaluation. 

Interested  parties  may  submit  such 
written  data  or  views  as  they  may  de- 
sire. Communications  should  be  sub- 
mitted in  triplicate  to  the  Director, 
Eastern  Region,  Attn:  Chief,  Engineer- 
ing and  ManufsMJturing  Branch,  Depart- 
ment of  Transportation,  Federal  Avia- 
tion Administration,  Federal  Building, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430.  All  communi- 
cations received  on  or  before  March  2, 
1977  will  be  considered  before  action  is 
taken  on  the  proposed  amendment.  No 
hearing  Is  contemplated  at  this  time, 
but  arrangements  may  be  made  for  in- 
formal conferences  with  Federal  Avia- 
tion Administration  officials  by  contact- 
ing the  Chief.  Engineering  and  Manu- 
facturing Branch,  Eastern  Region. 

-Any  data  or  views  presented  durlng^ 
'  such  conferences  must  also  be  submitted 
In  writing  In  accordance  with  this  no- 
tice In  order  to  become  part  of  the  rec- 
ord for  consideration.  The  proposal  con- 


tained in  this  notice  may  be  changed  in 
the  light  of  comments  received. 

The  offlclal  docket  will  be  available  for 
examination  by  interested  parties  at  the 
Office  of  Regional  Counsel.  Federal  Avia- 
tion Administration.  Federal  Building. 
John  F.  Kennedy  International  Airport, 
Jamaica.  New  York. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  issue  a  new  airworthiness 
directive  as  hereinafter  set  forth: 

CANADAm:  Applies  to  Canadalr  CL-215-1A10 
airplanes.  Serial  Numbers  1001  to  1040 
IncUislve,  in  all  categories. 

Compliance  Is  required  as  Indicated  unless 
already  accomplished. 

To  assure  the  structural  integrity  of  the 
nose  landing  gear  door  closing  rods,  P/N  215- 
85009,  and  the  sequencing  rediuidancy 
mechanism  rod.  P'N  215-85026,  accomplish 
the  following: 

(a)  On  aircraft  that  have  been  In  service 
for  12  months  or  more,  compliance  with 
paragraph  (c)  Is  required  and  flight  opera- 
tions are  restricted  to  land  operations  until 
compliance  is  shown. 

(b)  On  aircraft  that  have  been  In  service 
less  than  12  months,  compliance,  with  para- 
graph (c)  is  required  before  achieving  13 
months  In  service. 

(c)  Inspect  and  rework  Jn  accordance 
with  Canadalr  Service  Information  Circular 
No.  lOl-CL-215  dated  May  8,  1975,  or  an 
equivalent  method  of  compliance.  A  later 
revision  and  an  equivalent  method  of  com- 
pliance must  be  approved  by  the  Chief,  En- 
gineering and  Manufacturing  Branch,  PAA, 
Elastern  Region. 

(d)  Upon  request,  with  substantiating 
data  submitted  through  an  PAA  Mainte- 
nance Inspector,  the  compliance  time  speci- 
fied In  this  AD  may  be  increased  by  the 
Chief,  Engineering  and  Manufacturing 
Branch,  FAA,  Eastern  Region. 

Note. — "III©  Federal  Aviation  Agency  has 
determined  that  this  document  does  not  con- 
tain a  major  proposal  requiring  preparation 
of  an  Inflation  Impact  Statement  imder 
Executive  Order  11821  and  OBM  Circular 
A-107. 

(Sec.  313(a) ,  601,  603,  Federal  Aviation  Act  of 
1958  (49  U.S.C.  1354(a) ,  1421, 1423) ;  sec.  6(c) , 
Department  of  Transportation  Act  (49  UJ3.C. 
1655(c)) 

Issued  in  Jamaica,  New  York,  on  Jan- 
uary 18,  1977. 

William  E.  Morgan, 
Director,  Eastern  Region. 

[PR  Doc  77-2968  FUed  l-28-77;8:45  amj 


[14 CFR  Part  39] 

[Docket  No.   76-CE-31-AD1 

COLLINS  MODEL  51RV-1  VOR/ILS 
RECEIVER 

Airworthiness  Directives;  Cancellation  of 
Advance  Notice  of  Proposed  Rulemaking 

On  November  1,  1976,  an  Advanced 
Notice  of  Pn^xwed  Rulemaking  was  pub- 
lished in  the  Federal  Register  (41  FR 
47946,  47947),  soliciting  comments  re- 
garding Proposed  Rulemaking  Action  to 
correct  a  problem  of  cross  modulaticm 
Interference  with  respect  to  the  Collins 
Radio  Group  Model  51RV-1  Navlgaticm 
Receiver  and  possiUy  the  communica- 
tions and  navlgatimal  airborne  receiving 
equipment  of  other  manufacturers. 
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Hie  Advance  Notice  stated  considera- 
tion would  be  given  to  all  comments  re- 
ceived on  or  before  January  1,  1977.  Five 
(5)  comments  were  received.  One  com- 
mentator simply  provided  information  on 
equipment  and  locatl(His  where  he  ex- 
perienced interference  problems  but  did 
not  object  to  the  proposal  or  offer  any 
corrective  recommendations.  ITie  other 
four  commentators  objected  to  further 
rule  making  stction  and  provided  specific 
reasons  for  their  objection. 

One  of  Uie  commentators  who  operates 
51RV1  equipped  airplanes  at  one  of  the 
locations  where  problems  had  occurred 
pointed  out  that  they  had  experienced 
no  unsatisfactory  performance  with  their 
receivers.  TTils  commentator  pointed  out 
that  avionlc  failures  do  not  occur  in  a 
particular  pattern,  and  therefore  any  re- 
quired repetitive  maintenance  schedule 
with  respect  to  the  51RV1  receiver  would 
not  ensure  freedom  from  the  problem 
and  may  create  an  unnecessary  financial 
burden. 

Another  commentator  discussed  the 
two  locations  where  interference  prob- 
lems had  occurred  and  pointed  out  that 
in  one  case  the  environment  exceeded 
those  specified  in  the  receiver  require- 
ments of  FAR  37  and  that  the  other 
case  resulted  from  a  complaint  that  was 
later  identified  as  a  faulty  receiver.  This 
commentator  does  not  believe  that  the 
experiences  at  these  two  locations  justi- 
fies AD  action  against  the  receiver. 

Comments  received  from  one  of  the 
operator  groups  provided  a  detailed 
discussion  of  the  interference  problem 
and  Identified  other  receivers  that  have 
experienced  interference  proltlems  and 
locations  where  they  occurred.  This 
group  believes  that  PAA  should  not  issue 
an  Airworthiness  Directive  against  the 
51RV1  VOR/ILS  receiver. 

The  last  of  the  comments  was  from  a 
51RV1  user  who  had  not  experienced 
problems  with  its  receivers.  While  this 
commentator  did  not  feel  that  it  was 
necessary  to  issue  an  AD  against  the 
51RV1  receiver,  it  did  recommend  that 
FAA  take  action  to  bring  the  possible  in- 
terference problem  to  the  attention  of 
the  aviation  community  and  alert  them 
of  the  alignment  procedures  provided  by 
Collins  Service  Bulletin  No.  36  or  Re- 
vision 10  of  the  VOR/ILS  Overhaul 
Manual. 

Two  of  the  above  commentators  also 
suggested  that  action  should  be  taken 
to  investigate  the  interference  problem 
and  to  control  Uie  environment  in  which 
the  airborne  receivers  operate.  While 
these  suggestions  are  beyond  the  scope 
of  the  proposed  action,  it  should  be  noted 
that  the  FAA  has  initiated  action  to 
study  interference  sources  and  their 
effects  on  various  commimication  and 
navigation  receivers,  Responses  to  this 
Advanced  Notice  that  include  informa- 
tion that  could  be  of  assistance  to  this 
research  will  be  forwarded  to  the  FAA 
responsible  office  for  that  study. 

Subsequent  to  the  receipt  of  the  above 
comments,  FAA  has  reviewed  the  infor- 
mation provided  along  with  the  service 
history  of  the  51RV1  receiver  and  agrees 


that  rule  making  action  on  this  receiver 
cannot  be  Justified  at  this  time  and  is  not 
in  the  public  Interest.  In  addition,  in- 
formation received  does  not  justify  rule 
making  action  at  this  time  against  any 
other  airborne  receiving  equipment. 

The  FAA  believes  that  the  comment 
recommending  that  the  aviati(»i  com- 
munity be  alerted  to  this  problem  hsis 
merit,  and  therefore  is  taking  action  to 
publish  a  Maintenance  Alert  Bulletin  on 
this  subject.  This  bulletin  will  advise  all 
FAA  field  Inspectors  of  this  problem  and 
the  improved  alignment  procedures  for 
this  model  receiver  who  in  turn  can  ad- 
vise owners,  operators  and  repair  shops 
of  this  information. 

Cancellation  of  this  Advance  Notice  of 
Proposed  Rule  Making  cOTistitutes  only 
such  action,  and  does  not  preclude  the 
agency  from  taking  further  rule  making 
action  regarding  this  matter,  or  commit 
the  agency  to  any  future  course  of  action. 

In  consideration  of  the  foregoing  and 
piu^uant  to  the  authority  delegated  to 
me  by  the  Administrator  14  CFR  11.89 
(31  FR  13697),  the  Advance  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  November  1,  1976 
(41  FR  47946,  47947\  is  hereby  can- 
celled. 

Issued  in  Kansas  City.  Missouri,  on 
January  21,  1977. 

C.  R.  Meldgin.  Jr., 
Director,  Central  Region. 

[FR  Doc.77-2970  Filed  1-28-77:8:45  am) 


[  14  CFR  Part  39  ] 

•Doc.  No.  77-GL.-1) 

AIRWORTHINESS  DIRECTIVES 

McCauley  Model  D2AF34C56  and 
D2AF34C61  Series  Propellers 

Amendment  39-589  (33  FR  6083) .  AD 
68-8-4,  as  revised  by  Amendment  39-604 
(33  FR  7751)  requires  Initial  and  peri- 
odic inspection  of  McCauley  Model 
D2AF34C56  and  D2AF34C61  series  pro- 
peller hubs  for  cracks  and  replacement 
as  necessary.  After  issuing  Amendment 
39-604,  due  to  service  experience,  the 
agency  determined  that  hub  cracking 
and  failure  continued  to  be  a  problem. 
Therefore,  the  agency  is  considering 
superseding  Amendment  39-589,  as 
amended,  with  a  new  AD  that  requires 
periodic  inspection  of  the  propeller  hubs 
for  fatigue  cracking  until  replaced  by 
McCauley  oil-filled  series  hubs  contain- 
ing a  dyed  oil  crack  detection  system. 

Interested  persons  are  invited  to  par- 
ticipate in  the  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
docket  number  and  be  submitted  in  du- 
plicate to  the  Federal  Aviation  Adminis- 
tration, Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket,  2300  East  De- 
von Avenue,  Des  Plaines,  Illinois  60018. 
All  communications  received  on  or  be- 
fore February  22,  1977  will  be  considered 
by  the  Administrator  before  taking  ac- 
tion upon  the  proposed  rule.  The  pro- 
posals contained  in  this  notice  may  be 


changed  in  the  light  of  c<Hnments  re- 
ceived. All  comments  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  Interested  persons. 

This  amendment  is  proposed  under  the 
authority  of  sections  313(a),  601  and 
603  of  the  Federal  Aviation  Act  of  1958 
«49  U.S.C.  1354(a)  1421,  1423)  and  of 
section  6(c)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  1655(c>  ». 

In  accordance  wi^  Departmental 
Regulatory  Reform  dated  March  23, 
1976,  we  have  determined  that  the  ex- 
pected impact  of  this  proposed  regula- 
tion is  so  minimal  that  it  does  not  war- 
rant an  evaluation. 

In  consideration  of  the  foregoing,  it 
is  proposed  io  amend  {  39.13  of  Part  39 
of  the  Feireral  Aviation  Regulation  by 
adding  the  following  new  airworthiness 
directive. 

McCaulet  Psopellkm.  AppUee  to  the  follow- 
ing two-bladed,  constant  speed  and  full 
feathering  propeller  models  Installed  on 
but  not  limited  to  rear  engine  of  Cessna 
Model  336  and  337  series  aircraft 

D2Ar34C56 

D2AP34C66-A 

D2AF34C56-B 

D2AF34C56-C 

D2AF34C56-E 

D2AF34C56-P 

D2AP34C56-AP 

D2AP34C56-BP 

D2AF34C66-CP 

D2AF34C56-DP 

U2AP34C56-EP 

D2AF34C61  or  -XM 

U2AF34C61-A  or  -AM 

D2AP34C61-E  or  -EM 

D2AF34C61-J  or  -JM 

D2AP34C61-K  or  -KM 

D2AF34C61-L  or  -LM 

D2AP34C61-M 

D2AF34C61-N 

D2AF34C61-NKM 

Compliance  required  as  indicated,  un- 
less already  accomplished.  To  detect 
propeller  hub  cracks  and  prevent  possible 
failure,  accomplish  the  following : 

(a)  Models  D2AP34C56  and  D2AF34C61 
series  listed  above. 

(1)  Propeller  hubs  with  less  than  500  hours 
time  In  service.  Inspect  in  accordance  with 
paragraph  (d)(2)  within  526  hours  total 
time  In  service  and  relnspect  In  accordance 
with  paragraph  (d)  (2)  every  100  hours  time 
In  service  from  last  Inspection. 

(2)  Propeller  hubs  with  500  or  more  but 
less  than  1200  hours  time  in  service,  inspect 
m  accordance  with  paragraph  (d)  (2)  within 
the  next  25  hours  time  in  service  after  the 
effective  date  of  this  AD  and  relnspect  In 
accordance  with  paragraph  (d)(2)  every  100 
hours  time  in  service  from  last  Uispection 

(b)  Model  D2AF34C56  series  listed  above 
Propeller  hubs  with  1200  or  mom  total  hours 
In  service,  or  whose  total  time  in  service  is 
unknown,  remove  from  service  and  replace  in 
accordance  with  paragraph  (d)(1)  within 
the  next  25  hours  In  service  after  the  effec- 
tive date  of  this  AD. 

(c)  Model  D2AF34C61  series  listed  above. 
Propeller  hubs  with  12(X)  or  more  total  hours- 
in  service  or  whose  total  time  in  service  Is 
unknown,  inspect  In  accordance  with  para- 
graph (d)(3)  within  the  next  60  hours  time 
In  service  after  the  effective  date  of  this  AD 
unless  already  accomplished  within  the  last 
300  hours  time  in  service  and  relnspect  in 
accordance  with  paragraph  (d)  (3)  every  300 
hours  time  In  service  from  the  last  inspec- 
tion. 
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(d)  Action  required. 

(1)  Remove  propeller  from  the  aircraft. 
disassemble,  inspect  components  and  replace 
hub  with  an  oU-fllled  Model  D2AP34C61- 
XMO.  -AMO.  -KMO.  -JMO.  -KMO,  -MO. 
-NKMO,  -NO  or  -O  In  accordance  with  Mc- 
Cauley  Service  Bulletin  No.  123  dated  Febru- 
ary 15.  1977  and  Service  Manual  710930. 

(2)  Inspect  all  external  surtaces  of  propel- 
ler hub  for  cracks  by  dye  penetrant  method. 
Replace  before  further  flight  any  cracked 
hub  with  a  Model  D2AP34C61  series  oil -filled 
bub  as  In  paragraph  (d)(1). 

(3)  Remove  propeller  from  aircraft  and 
disassemble.  Inspect  all  external  and  Internal 
hub  surfaces  Including  retention  threads  for 
cracks  using  dye  penetrant  method  in  ac- 
cordance with  McCauley  Service  Letter  1974- 
3  dated  March  29.  1974.  Replace  before  fur- 
ther flight  any  cracked  hub  with  a  Model 
D2AP34C61  series  oU-fiUed  hub  as  In  para- 
graph (d)(1). 

(e)  The  foregoing  Inspections  may  be  dis- 
continued after  replacement  of  Model  D2AP 
3iCS6  or  D2AF34C61  series  hubs  with  Mc- 
Cauley oU-fllled  hubs  as  In  paragraph  (d)(1). 

This  supersedes  Amendment  39-S89  (33  FR 
6063) ,  AD  66-8-4.  as  amended  by  Amendment 
39-604  (33  FR  7751). 

Tha  manufacturer's  specifications  and 
procedures  identified  and  described  In  this 
dlrecUv«  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  622(a)  (1) . 
All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  McCauley  Accessory  Divi- 
sion, Cessna  Aircraft  Company.  Box  7. 
Roosevelt  Station.  Dajrton.  Ohio  45417.  These 
documents  may  also  be  examined  at  the 
Oreat  Lakes  Regional  Office.  2300  East  Devon 
Avenue,  Des  Plalnes.  nilnoU  60018.  and  at 
FAA  Headquarters,  800  Independence  Ave- 
nue, S.W..  Washington.  D.C.  20691.  A  histori- 
cal file  on  this  AD  which  includes  the  incor- 
porated material  In  full  Is  maintained  by 
th»  PAA  at  Its  headquarters  in  Washington, 
D.C.  and  at  the  Great  Lakes  Region. 

Note — The  Federal  Aviation  Administra- 
tion has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State- 
mant  under  Executive  Order  11821,  as 
amended  by  Executive  Order  11949,  and 
OMB  Circular  A-107. 

The  Incorporation  by  reference  provi- 
sions in  this  document  were  approved  by 
the  Director  of  the  Federal  Register  on 
June  19, 1967. 

Issued  in  Des  Plaines,  Illinois  on  Janu- 
ary 21.  J977. 

Leon  C.  Daugherty, 
Acting  Director, 
Great  Lakes  Region. 

IFR  Doc.77-3015  PUed  l-2S-77;8:46  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN   DEVELOPMENT 

Office  of  Aisistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

[24CFRPart203] 

[Docket  No.  R-77-4391 

MUTUAL  MORTGAGE  INSURANCE  AND 
HOME  IMPROVEMENT  LOANS 

Proposed  Rulemaking 
Title  24  CFR  203.27(a)  Identifies  vari- 
ous charges  which  an  insured  lender  may 


PROPOSED  RULES 

collect  from  the  borrower  at  the  closing 
of  a  HUD-insured  mortgage  loan  under 
the  Mutual  Mortgage  Insurance  Pro- 
gram. Although  a  lender  is  justified  tn 
charging  the  borrower  interest  on  such 
loan  proceeds  as  are  disbursed  for  the 
benefit  of  the  borrower,  current  program 
regulations  are  silent  as  to  the  date  from 
which  interest  may  be  charged.  As  a  re- 
sult, lenders  arbitrarily  determine  a  date 
from  which  interest  will  accrue  and 
charge  borrowers  interest  from  that  date. 
The  date  chosen,  in  some  instances,  is 
not  the  date  on  which  the  funds  are  ac- 
tually disbursed.  In  such  instances  the 
borrowers  costs  are  increased  unjustifi- 
ably. 

In  order  to  protect  borrowers  from 
being  overcharged  interest  without 
penalizing  lenders,  HUD  is  proposing  an 
amendment  to  the  regulation.  Thus,  it  is 
proposed  that  a  new  paragraph  (a)  (5) 
be  added  to  explicitly  state  that  interest 
may  be  collected  for  the  period  between 
the  actual  disbursement  and  the  begin- 
ning of  amortization  of  the  loan.  The  , 
proposed  amendment  Is  intended  to 
clarify  the  allowable  time  period  for 
which  interest  may  be  charged  to  a  mort- 
gagor by  the  mortgagee. 

Interested  persons  are  invited  to  par- 
ticipate in  this  rulemaking  by  submitting 
written,  data,  views  or  arguments  with 
respect  to  this  proposal  Communications 
should  be  identified  by  the  above  docket 
number  and  title,  and  should  be  filed  with 
the  Rules  Docket  Clerk,  Office  of  the 
Secretary.  Room  10141,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  D.C. 
20410.  All  comments  received  on  or  be- 
fore February  26,  1977,  will  be  consid- 
ered before  adoption  of  the  final  rule. 
Copies  of  all  comments  submitted  will  be 
available  for  public  inspection  dm-ing 
normal  business  hours  at  the  above 
address.  • 

The  Depaitment  has  determined  that 
an  Environmental  Impact  Statement  is 
not  required  with  respect  to  this  rule.  A 
copy  of  the  Finding  of  Inapplicability  is 
available  for  public  Inspection  at  the 
above  address  during  regular  business 
hours.  It  Is  hereby  certified  that  the 
economic  and  Inflationary  Impacts  of 
this  proposed  regulation  have  been  care- 
fully evaluated  in  accordance  with  OMB 
Circular  A-107. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  203  of  Chapter 
n  of  Title  24  of  the  Code  of  Federal 
Regulations  as  follows: 

SectiCHi  203.27  Is  amended  by  adding 
a  new  paragraph  (a)  (5)  as  follows: 

§  203.27     Maximum  charges,  fees  or  dis- 
connts.  < 

(a)  The  mortgagee  may  collect  from 
the  mortgagor  the  following  charges,  fee 
or  discounts: 

•  *  •  •  • 

(5)  Interest  from  the  date  on  which 
all  mortgage  proceeds  have  been  dis- 
bursed, to  the  mortgagor  or  to  his  credi- 
tors for  his  account,  to  the  date  of  the 
beginning  of  amortizatioiL 


(Sec.  7(d) .  Department  of  HUD  Act  (42  U.S.C. 
8635(d))) 

John  T.  Howley, 
Acting   Assistant  Secretary  for 
Housing  —  Federal    Housing 
Commissioner. 
[PR  Doc.77-2948  Piled  l-2a-77;8:45  am] 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[  26  CFR  Part  1  ] 

POLITICAL  ORGANIZATIONS 

Public  Hearing  on  Proposed  Regulations 

Proposed  regulations  under  section  527 
of  the  Internal  Revenue  Code  of  1954, 
relating  to  political  organizations,  ap- 
pear in  the  Federal  Register  for  Novem- 
ber 24,  1976  (41  FR  51840) . 

A  public  hearing  on  the  provisions  of 
such  proposed  regulations  will  be  held 
on  February  24,  1977,  beginning  at  10 
a.m.  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
N.W..  Washington,  D.C.  20224. 

The  rules  of   §  601.601(a)(3)    of  the 
"Statement  of  procedural  Rules"    (26 
CFR  Part  601)  shall  apply  with  respect 
to  such  public  hearing.  Copies  of  these 
rules  may  be  obtained  by  a  request  di- 
rected to  the  Commissioner  of  Internal 
Revenue,  Attention:    CC:LR:T.  Wash- 
ington, D.C.  20224,  or  by  telephoning 
(Washington.  D.C.)  202-566-3935.  Under 
such  §  601.601(a)  (3),  persona  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of  proposed 
rulemaking  and  who  desire  to  present 
oral  comments  at  the  hearing  on  such 
proposed  regulations,  should  submit  an 
outline  of  the  comments  to  be  presented 
at  the  hearing  and  the  time  they  wish  to 
devote  to  such  subject  by  February  17, 
1977.  Such  outlines  should  be  submitted 
to  the  Commissioner  of  Internal  Rev^ 
enue,  Attention:  CC:LR:T,  Washington, 
D.C.   20224.   Under    §  601.601(a)(3)    (26 
CFR  Part  601)  each  speaker  will  be  lim- 
ited to  10  minutes  for  an  oral  presaita- 
tion  exclusive  of  time  consumed  by  ques- 
tions from  the  panel  for  the  Government 
and  answers  thereto. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  this  agenda  will  be  available  free  of 
charge  at  the  hearing,  and  information 
with  respect  to  its  contents  may  be  ob- 
tained on  February  23,  1977,  by  tele- 
phoning   (Washington,   D.C.)    202-566- 

3935. 

Robert  A.  Blky, 
ActiTig  Director,  Legislation  and 
Regulations  Division. 

[FR  Doc.  77-3019  Piled  l-2»-77;8:45  am] 
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DEPARTMENT  OF 

TRANSPORTATION 

Coast  Guard 

[33  CFR  Part  82] 

[COD  76-049) 

BOUNDARY  LINES  OF  INLAND  WATERS 

Proposed  Demarcation  Line 
Prince  William  Sound,  Alaska 

The  Coast  Guard  is  considering  estab- 
lishing three  lines  of  demarcation  for  in- 
land waters  in  the  ai^roaches  to  Prince 
William  Sound.  Alaska. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  data,  views,  or  arguments  con- 
cerning the  proposal  to  (Commandant 
(C-CMC/81),  U.S.  Coast  Guard.  Wash- 
ington, D.C.  20590.  Each  pers<Mi  submit- 
ting comments  should  include  his  name 
and  address  and  organization,  if  any. 
identify  the  notice  number  (CGD  76- 
049),  and  give  reasmis  for  any  recom- 
mended change  in  the  iH-oposal.  Copies 
of  all  written  comments  received  wiH  be 
available  for  examination  In  Room  8117, 
Department  of  Transportation,  Nassif 
Building,  400  Seventh  Street  SW..  Wash- 
ington, D.C. 

All  comments  received  on  or  before 
March  17.  1977,  will  be  fully  considered 
before  final  action  is  taken  on  this  pro- 
posal. 

This  document  proposes  to  establish 
three  lines  of  demarcaticm  for  inland 
waters  at  the  approaches  to  Prince  Wil- 
liam Sound.  Alaska.  Prince  William 
Soimd  provides  access  to  the  port  of 
Valdez,  Alaska,  which  is  being  used  In 
conjunction  with  the  Trans- Alaska  Pipe- 
line System.  Valdez  will  be  a  maj<»-  oil 
port  and  will  experience  a  significant  In- 
crease In  shipping. 

The  lines  of  demarcation  will  require 
that  all  vessels  transiting  Prince  William 
Sound  navigate  imder  the  Inland  Rules 
of  the  Road.  It  will  eliminate  the  need 
for  vessels  to  estimate  where  the  Inter- 
national or  Inland  rules  would  apply  and 
therefore  result  in  increased  navigational 
safety  for  vessels. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  82  of  Chapter  I  of 
Title  33  of  the  Code  of  Federal  Regula- 
tions be  amended  by  adding  S  82.280  to 
read  as  fcdlows: 

§  82.280     Prince  WiDiam  Sound,  Alaska. 

<a)  Hawkins  Island  Cutoff:  A  line 
drawn  from  Point  Whitshed  on  the  Alas- 
ka Mainland  at  position  60°26.7'  N.  145°- 
52.7'  W  west-southwesteiiy  to  Point  Ben- 
tick  aero-beacon  on  HinchinbnxA  Island. 

(b)  Hinchinbrook  Entrance:  A  line 
drawn  from  Cape  Hinchmbrook  Light 
northwesterly  to  Schooner  Rock  Light. 

<c)  Montague  Strait:  A  line  drawn 
from  a  point  <hi  the  western  end  of  Mon- 
tague Island  at  postion  59°50.2'N.  147°- 
54.5 'W  northwesterly  to  Point  Elrington 
Light  on  Elrington  Island  thence  due 
west  to  the  Alaska  Mainland  at  Cape 
Puget 

(Sec.  2,  as  Stat.  67a,  as  amended  (33  U.S.C. 
151);  sec.  6(b)(1).  Pub.  L.  89-670.  80  Stat. 
»37  (49  VSC.  ieM(b)(l);  49  CFR  1.4e(b).)) 


PROPOSED  RULES 

The  Coast  Guard  has  determined  that 
this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  In- 
flation Impact  Statement  under  -Execu- 
tive Order  11821  and  OMB  Circular  A- 
107. 

Dated:  January  25,  1977. 

A.   F.   PUCARO. 

Rear  Admiral,  U.S.  Coast  Guard, 
Chief.  Office  of  Marine  Envi- 
ronment and  Systems. 
|FR  Doc  77-2991  Piled  l-28-77;8:45  amj 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Part  39] 

IPRL676-7) 

LOAN  GUARANTEES  FOR  CONSTRUCTION 
OF  TREATMENT  WORKS 

Open  Meeting 

Notice  is  hereby  given  that  an  open 
meeting  will  be  held  by  the  Environ- 
mental  Protection  Agency  (EPA)  to  dis- 
cuss drtift  regulations  to  implement 
Pub.  L.  94-558.  That  law,  signed  by  the 
President  on  October  19,  1976,  amends 
Title  n  of  the  Federal  Water  Pollution 
Control  Act  by  adding  a  new  section  213, 
Loan  Guarantees  for  Construction  of 
Treatment  Works. 

An  Advance  Notice  of  Proposed  Rule- 
making regarding  this  legislation  was 
published  in  the  Federal  Register  on 
November  23,  1976  (41  FR  51619).  Five 
letters  of  comment  were  received  in  re- 
sponse to  the  request  for  comments  in 
that  notice.  All  have  been  carefully  cmi- 
sidered  in  the  development  of  the  draft 
regulations  to  be  discussed  at  the  open 
meeting.  The  comments  are  on  file  at 
the  Public  Information  Reference  Uhit. 
EPA  Headquarters,  Room  2922  Water- 
side MaU,  401  M  Street,  S.W..  Wash- 
ington, DC,  and  may  be  Inspected  be- 
tween 8:00  a.m.  and  4:30  p.m.  at  that 
location. 

The  open  meeting  will  be  held  on 
Monday.  February  14.  1977.  beginning  at 
9  00  a.m.  in  Room  2409  of  the  Water- 
side Mall  (EPA  Headquarters)  at  401 
M  Street  S.W.,  Washington,  DC.  The 
draft  to  be  discussed  will  be  made  avail- 
able in  advance  of  the  meeting  to  all 
persons  requesting  it.  Parties  Interested 
in  attending  the  meeting  or  in  obtaining 
a  copy  of  the  draft  to  be  discussed  are 
requested  to  telephCHie  202  755-0374  so 
that  appropriate  arrangements  can  be 
made. 

Parties  interested  in  submitting  writ- 
ten comments  on  the  draft,  either  instead 
of,  or  supplemental  to.  participation  in 
the  ope«  meeting,  may  do  so  until  Feb- 
ruary 14,  1977.  All  comments  must  be 
submitted  in  triplicate,  either  at  the 
meeting  or  by  mail  to  the  Director, 
Grants  Admmistration  Division  <PM- 
216).  Attention:  Loan  Guarantee  Regu- 
lations, Environmental  Protection  Agen- 
cy. WashUigton,  D.C.  20460.  Comments 
will  be  retamed  on  file  at  the  Public 
Information  Referoice  Unit,  Room  2922. 
Waterside  MaU,  and  may  be  inspected 
between  8:00  a.m.  and  4:30  p.m.  at  that 
location. 
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No  applications  for  ft-'«i-'«t4^nrfl  under 
this  loan  guarantee  program  will  be  ac- 
cepted by  the  Agency  until  Interim  w 
final  rules  are  promulgated. 

Dated:  January  27,  1977. 

Alvin  li.  Aut, 
Assistant  Administrator 
for  Planning  and  Management. 

IFR  Doc  77-3070  FUed  1-28-77:8:46  am) 


COMMISSION  ON  CIVIL  RIGHTS 

[  45  CFR  Part  702  ] 

GOVERNMENT  IN  THE  SUNSHINE  ACT 

Notice  of  Proposed  Rulemaking 

AGENCY:  U.S.  Commission  on  Civil 
Rights. 

ACTION:  Proposed  rules. 

SUMMARY:  These  rules  propose  to 
establish  procedures  for  the  conduct  of 
meetings  of  the  Commissioners  of  the 
U.S.  Commission  on  Civil  Rights  In  ac- 
cordance with  the  Government  in  the 
Sunshine  Act.  U.S.C.  552b,  Pub.  L. 
No.  94-409.  Required  by  5  U.S.C.  552b 
I  g '  of  that  Act.  these  rules  are  intended 
to  open  to  pubUc  observation  the  deci- 
sionmaking processes  of  the  Commission 
to  the  fullest  extent  practicable  without 
sacrificing  the  rights  of  individuals,  or 
the  ability  of  the  Commission  to  carry 
out  its  statutorily  mandated  respon- 
sibilities. 

DATES:  Comments  on  these  proposed 
rules  are  invited  and  will  be  accepted 
unUl  March  1.  1977.  The  final  rules  will 
be  effective  on  March  12.  1977. 

ADDRESSES:  Comments  may  be  ad- 
dressed to  the  General  Counsel.  U.S. 
Commission  on  Civil  Rights,  1121  Ver- 
mont Avenue.  N.W.,  Washington.  DC 
20425. 

FOR  FURTHER  INFORMATION  CON- 
TACT: Jack  Hartog,  Office  of  General 
Counsel.  U.S.  Commission  on  Civil 
Rights.  1121  Vermont  Avenue.  N.W., 
Washington,  D.C.  20425.  <202)  254- 
6690. 

SUPPLEMENTARY  INFORMATION: 
These  proposed  rules  will  govern  aD 
Commission  meetings.  After  defining  In 
§  702  51  the  terms  used.  S  702.52  of  these 
rules  proposes  that  all  Commission  meet- 
ings be  open  to  the  pubUc,  except  when 
they  Involve  the  few  carefully  defined 
situations  outlined  In  §  702.53.  Meetings 
concerning  such  Information  may  be 
closed.  Section  702.54  will  relate  the  pro- 
cedures the  Commission  must  follow  if  it 
wishes  to  close  all  or  part  of  a  meeting  or 
withhold  information  pertaining  to  a 
closed  meeting.  Section  702.55  will  assure 
public  knowledge  of  Commission  meet- 
ings by  requiring  timely  public  an- 
nouncements of  the  time,  place  and  sub- 
ject matter  of  Commission  meetings,  and 
whether  thev  will  be  open  or  closed. 
Section  702.56  will  list  the  recixtls  which 
the  Commission  will  retain  to  Indicate  its 
conformity  with  the  requirements  of 
these  rules.  Section  702.57  will  ];»x>vide  a 
means  for  persons  questioning  Commis- 
sion compliance  with  these  rules  to  bave 
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PROPOSED  RULES 


their  conoenu  tuiswered  promptly  by  the 
Commission. 

These  rules  also  propose  to  change  the 
title  of  Part  702  to  "Rules  on  Hearings. 
Eleports  and  Meetings  of  the  Commis- 
sion." The  rules  presently  contained  in 
Pa/"t  702  will  become  "subpart  A"  and  a 
new  "subpart  B"  will  contain  the  Gov- 
ernment in  the  Sunshine  rules  described 
in  this  preamble. 

Arthur  S.  FtEMMiNc. 
Chairman. 

January  26,  1977. 

1.  The  heading  of  Part  702  of  Title 
45  is  amended  to  read : 

PART  702 — RULES  ON  HEARINGS,  RE- 
PORTS AND  MEETINGS  OF  THE  COM- 
MISSION 

2.  Section  702.1-702.18  presently  exist- 
ing in  Part  702  are  designated  "Subpart 
A — Hearings  and  Reports." 

3.  A  new  "Subpart  B — Meetings"  is 
added  to  Part  702  of  TiUe  45,  which  is 
U  follows: 

S4ibp*rt  B — MMtlns* 

702.80  Purpose  and  6Cope. 

703.61  Deflnltlona. 

702.62  Open  meeting  requirements. 

702.63  Closed  meetings. 

702.64  Closed  meeting  procedures. 
702.56  Public  announcement  of  meetings. 

702.66  Records. 

702.67  Administrative  review. 

Subpart  B — Meetings 

§  702.S0     Purpose  and  scope. 

This  section  contains  the  regxilations 
of  the  U.S.  Commission  on  Civil  Rights 
implementing  sections  (a) -(f)  of  5 
U.S.C.  552b.  the  "Goverrvment  in  the 
Sunshine  Act."  They  are  adopted  to  fur- 
ther the  principle  that  the  public  is  en- 
titled to  the  fullest  practicable  informa- 
tion regarding  the  decisionmaking  proc- 
esses of  the  Commission.  They  open  to 
public  observation  meetings  of  the  Com- 
missioners of  the  US.  Commission  on 
Civil  Rights  except  where  the  rights  of 
individuals  are  involved  or  the  ability  of 
the  Commission  to  carry  out  its  respon- 
sibilities requires  confidentiality^ 

§  702.51      Definition.*. 

(a)  Commission  means  the  U.S.  Com- 
mission on  Civil  Rights  and  any  Sub- 
committee of  the  Commission  authorized 
under  42  U.8.C.  I975d(f). 

(bi  Commissioner  means  a  member  of 
the  U.S.  Commission  on  Civil  Rights  ap- 
pointed by  the  President  under  42  U.S.C 
1975«b». 

(c)  General  Counsel  means  the  Gen- 
eral Counsel  of  the  U.S.  Commission  on 
Civil  Rights. 

(d)  Meeting  means  the  deliberations 
of  at  least  the  numlier  of  Commisslbners 
required  to  take  action  on  behalf  of  the 
Commission  where  such  deliberations  de- 
termine or  result  in  the  Joint  conduct 
or  disposition  of  official  Commission 
business. 

(1)  TTie  number  of  Commissioners  re- 
quired to  take  action  on  behalf  of  the 
Commission  is  four,  except  that  such 
number  is  two  when  the  Commissioners 


are  a  Subcommittee  of  the  Commission 
authorized  under  42  U.S.C.  1975d(f). 

(2)  IDeliberations  among  Commis- 
sioners regarding  the  setting  of  the  time, 
place  or  subject  matter  of  a  meeting, 
whether  the  meeting  is  open  or  closed, 
whether  to  withhold  information  dis- 
cussed at  a  closed  meeting,  and  any 
other  deliberations  required  or  permitted 
by  5  U.S.C.  5  552b  (d)  and  (e)  and 
§  702.54  and  §  702,55  of  this  subpart,  are 
not  meetings  for  the  purposes  of  this 
subpart. 

"(3)  The  consideration  by  Commis- 
sioners of  Commission  business  which  is 
not  discussed  through  conference  calls 
or  a  series  of  two  party  calls  by  the 
number  of  Commissioners  required  to 
take  action  on  behalf  of  the  Commission 
is  not  a  meeting  for  the  puiposes  of  this 
subpart. 

<ei  Public  announcement  or  publicly 
announce  means  the  use  of  reasonable 
methods,  such  as  the  posting  on  Commis- 
sion public  notice  bulletin  boards  and  the 
issuing  of  press  releases,  to  communicate 
Information  to  the  public  regarding  Com- 
mission meetings. 

(f )  Staff  Director  means  the  Staff  Di- 
rector of  the  U.S.  Commission  on  Civil 
Rights. 

§  702.52     Open  meeting  requirements. 

(a)  Every  portion  of  every  Commis- 
sion meeting  shall  be  open  to  public  ob- 
servation, except  as  provided  in  §  702.53 
of  this  subpart.  Commissioners  shall  not 
jointly  conduct  or  dispose  of  agency 
business  other  than  in  accordance  with 
this  subpart. 

(b>  This  subpart  gives  the  public  the 
right  to  attend  and  observe  Commission 
open  meetings;  it  confers  no  right  to  par- 
ticipate in  any  way  in  such  meetings. 

<c)  The  Staff  Director  shall  be  respon- 
sible for  making  physical  arrangements 
for  Commission  open  meetings  which 
provide  ample  space,  sufficient  visibility 
and  adequate  acoustics  for  public  obser- 
vation. 

(d>  The  presiding  Commissioner  at  an 
open  meeting  may  exclude  persons  from 
a  meeting  and  shall  take  all  steps  neces- 
sary to  preserve  order  and  decorum. 


§  702.53     Closed  meetings. 

(a>  The  Commission  may  close  a  por- 
tion or  portions  of  a  meeting  and  with- 
hold information  pertaining  to  such 
meeting  when  it  determines  that  the  pub- 
lic Interest  does  not  require  otherwise  and 
when  such  portion  or  portions  of  a  meet- 
ing or  the  disclosure  of  such  information 
is  likelv  to: 

(li  Disclose  matters  that  are  (i>  spe- 
cifically authorized  under  criteria  estab- 
lished by  an  Executive  Order  to  be  kept 
secret  in  the  interests  of  national  defense 
or  foreign  policy  and  (11)  in  fact  properly 
classified  pursuant  to  such  Executive 
Order: 

(2)  Disclose  information  relating  sole- 
ly to  the  internal  personnel  rules  and 
practices  of  the  Commission ; 

(3)  Disclose  matters  specifically  ex- 
empted from  disclosure  by  statute  (other 
than  5  U.S.C.  552 ) .  provided,  that  such 
statute  'i>  requires  that  the  matters 
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withheld  from  the  public  in  such  a  man- 
ner as  to  leave  no  discretion  on  the  issue, 
or  (li)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld: 

(4)  Disclose  trade  secrets  and  com- 
mercial or  financial  information  obtained 
from  a  person  and  privileged  or  con- 
fidential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  per- 
son: 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would  constitute 
a  clearly  unwarranted  invasion  of  per- 
sonal privacy; 

(7)  Disclose  investigatory  records  com- 
piled for  law  enforcement  purposes,  or 
information  which  if  written  would  be 
contained  in  such  records,  but  only  to  the 
extent  that  the  production  of  such 
records  or  Information  would  (A)  Inter- 
fere with  enforcement  proceedings,  (B) 
deprive  a  person  of  a  right  to  a  fair  trial 
or  an  Impartial  adjudication,  (C)  con- 
stitute an  unwarranted  invasion  of  per- 
sonal privacy,  (D)  disclose  the  identity 
of  a  confidential  source  and,  in  the  case 
of  a  record  received  by  the  Commission 
from  a  criminal  law  enforcement  author- 
ity in  the  course  of  a  criminal  investi- 
gation, or  by  an  agency  conducting  a 
lawful  national  security  intelligence  in- 
vestigation, confidential  information  fur- 
nished only  by  the  confidential  source, 
(E)  disclose  Investigative  technlques'and 
procedures,  or  (P)  endanger  the  life  or 
physical  safety  of  law  enforcement 
Ijersonnel ; 

(8)  Disclose  information  received  by 
the  Commission  and  contained  In  or  re- 
lated to  examination,  operating,  or  con- 
dition reports  prepared  by,  on  behalf  of, 
or  for  the  use  of  an  agency  responsible 
for  the  regulation  or  supervision  of 
financial  institutions: 

(9>  Disclose  Information  the  pre- 
mature disclosure  of  which  would  (1>  In 
the  case  of  information  received  by  the 
Commission  from  an  agency  which  regu- 
lates currencies,  securities,  commodities, 
or  financial  institutions,  be  likely  to  (A) 
lead  to  significant  financial  speculation 
in  currencies,  securities,  or  commodities, 
or  (B)  significantly  endanger  the  stabil- 
ity of  any  financial  Institution;' or  di)  be 
likely  to  significantly  frustrate  imple- 
mentation of  a  proposed  action,  except 
that  paragraph  (ID  shall  not  apply  in 
any  Instance  where  the  Commission  has 
already  disclosed  to  the  public  the  con- 
tent or  nature  of  its  proposed  action,  or 
where  \he  Commission  Is  required  by  law 
to  make  such  disclosure  on  its  own  initi- 
ative prior  to  taking  final  agency  tw:tion 
on  such  proposal ;  or 

(10)  Specifically  concern  the  Cwnmls- 
slon's  issuance  of  a  subpena,  or  the  Com- 
mission's participation  in  a  civil  action 
or  proceedirig,  an  action  in  a  foreign 
court  or  international  tribunal,  or  an 
arbitration. 

§  702.54      Closed  mertinn  procedures. 

(a)  A  meeting  or  portion  thereof  will 
be  closed,  and  information  pertaining  to 
a  closed  meeting  will  be  withheld,  only 
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after  four  Commissioners  when  no  Com- 
missioner's position  is  vacaait,  or  three 
Commissioners  when  there  is  such  a 
vacancy,  or  two  Commissioners  on  a  sub- 
committee authorized  under  42  U.S.C. 
1975d(f ) ,  vote  to  take  such  action. 

(b)  A  separate  vote  shall  be  taken  with 
respect  to  each  meeting  a  portion  or  por- 
tions of  which  is  proposed  to  be  closed 
to  the  public  under  §  702.53,  and  with 
respect  to  any  information  to  be  with- 
held imder  §  702.53. 

(I)  A  single  vote  may  be  taken  with 
respect  to  a  series  of  meetings,  a  portion 
or  portions  of  which  are  proposed  to  be 
closed  to  the  public,  or  with  respect  to 
any  infMination  concerning  such  series 
of  meetings,  so  long  as: 

(i)  Each  meeting  in  such  series  in- 
volves the  same  particular  matters,  and 

(II)  Is  scheduled  to  be  held  no  more 
than  thirty  (30)  days  after  the  initial 
meeting  in  such  series. 

(c)  The  Commission  will  vote  on  the 
question  of  closing  a  meeting  or  portion 
thereof  and  withholding  information 
tmder  paragraph  702.54(b)  4f  one  Com- 
missioner calls  for  such  a  vote.  The  vote 
of  each  Commissioner  participating  in 
a  vote  to  close  a  meeting  shsdl  be  record- 
ed and  no  proxies  shall  be  allowed. 

(1)  If  such  vote  is  against  closing  a 
meeting  and  withholding  information, 
the  Staff  Director,  within  one  working 
day  of  such  vote,  shall  make  publicly 
available  by  putting  in  a  place  easily 
accessible  to  the  public  a  written  copy 
of  such  vote  reflecting  the  vote  of  each 
Commissioner. 

(2)  If  such  vote  is  for  closing  a  meet- 
ing and  withholding  information,  the 
Staff  Director,  within  one  working  day 
of  such  vote,  shall  make  publicly  avail- 
able by  putting  in  a  place  easily  acces- 
sible to  the  public : 

(I)  A  full  written  explanation  of  the 
decision  to  close  the  meeting  or  portions 
thereof  (such  explanation  will  be  as  de- 
tailed as  possible  without  revealing  the 
exempt  information) ; 

(II)  A  list  of  all  persons  other  than 
staff  members  expected  to  attend  the 
meeting  and  their  sifflliation  (the  identity 
of  persons  expected  to  attend  such  meet- 
ing will  be  withheld  only  if  revealing 
their  identity  would  reveal  the  exempt 
Information  which  is  the  subject  of  the 
closed  meeting) . 

<d)  Prior  to  any  vote  to  close  a  meet- 
ing or  portion  thereof  under  §  702.54(c) 
the  Commissioners  shall  obtain  from  the 
General  Counsel  his  or  her  opinion  as 
to  whether  the  closing  of  a  meeting  or 
portions  thereof  is  in  accordance  with 
paragraphs  (I)-(IO)  of  §  702.53(a). 

(1)  Fw  every  meeting  closed  in  ac- 
cordance with  paragraphs  (I)-(IO)  of 
1702.53(a),  the  General  Counsel  shall 
publicly  certify  in  writing  that,  to  his  or 
her  opinion,  the  meeting  may  be  closed  to 
the  public  and  shall  cite  each  r^evant 
exemiJtlve  provision. 

(e)  For  all  meettogs  closed  to  the  pub- 
lic, the  0(»nmissi(m  shall  matotain  a 
complete  vertiatim  transcript  or  electron- 
ic recording  culequate  to  record  fully  the 
proceedings  of  each  meeting,  or  portion 
of  a  meeting  which  sets  forth  the  time 


and  place  of  the  meeting  and  the  per- 
sons present. 

( 1 )  In  the  case  of  a  meeting,  a  portion 
of  a  meeting,  closed  to  the  public  pur- 
suant to  paragraphs  <8t.  i9>il'<A>,  or 
(10)  of  §  702.53<a> .  the  Commission  may 
retain  a  set  of  minutes: 

(I)  such  ratautes  shall  fully  and  clear- 
ly describe  all  matters  discussed  and  shall 
provide  a  full  and  accurate  siunmary  of 
any  actions  taken,  and  the  reasons  there- 
for, including  a  description  of  each  of 
the  views  expressed  on  any  item  and  the 
record  of  any  roll  call  vote  (reflecting 
the  vote  of  each  member  on  the  ques- 
tion) .  All  documents  ccM^ldered  In  con- 
nection with  any  action  shall  be  idoiti- 
fied  in  such  mtoutes. 

(f)  Any  person  whose  interests  may  be 
directly  affected  by  a  portion  of  a  meet- 
ing may  request  that  such  portion  be 
closed  to  the  public  imder  ?  702.53  or  that 
it  be  open  to  the  public  if  the  C\)mmissi(m 
has  voted  to  close  the  meeting  pursuant 
to  5  702.53(a)  (5)  or  (6).  The  Commis- 
sion will  vote  on  the  request  if  one  Com- 
missioner asks  that  a  vote  be  taken. 

( 1 )  Such  requests  shall  be  made  to  the 
Staff  Director  within  a  reasonable 
amount  of  time  after  the  meeting  or 
vote  in  question  is  publicly  announced. 

§  702.55      Public  annonncentent  of  meet- 
ings. 

(a)  Agenda:  The  Staff  Director  shall 
set  as  early  as  possible  but  in  any  event 
at  least  eight  calendar  days  before  a 
meeting,  the  time,  place  and  subject  mat- 
ter for  the  meeting. 

(1)  Agenda  items  will  be  identified  in 
detail  adequate  to  inform  the  general 
public  of  the  specific  busmess  to  be  dis- 
cussed at  the  meeting. 

(b)  Wotice.'RieStaff  Director,  as  early 
as  possible  but  m  any  event  at  least  eight 
calendar  days  before  a  meeting,  shall 
make  public  atmoimcement  of: 

(1)  "Hie  time  of  the  meeting; 

(2)  Its  place; 

(3)  Its  subject  matter; 

(4)  Whether  it  is  open  or  closed  to  the 
public;  and 

(5)  The  name  and  phone  number  of  a 
Commission  staff  member  who  will  re- 
sptmd  to  requests  for  information  about 
the  meeting. 

<c)  Changes:  (1)  The  time  of  day  or 
place  of  a  meettog  may  be  changed  fol- 
lowing the  public  announcement  required 
by  §  702  55(b)  of  this  subpart,  if  the  Staff 
Director  publicly  announces  such  change 
at  the  earUest  practicable  time  subse- 
quent to  the  decision  to  change  the  time 
of  day  or  place  of  the  meeting. 

(2)  The  date  of  a  meeting  may  be 
advanced  following  the  public  announce- 
ment required  by  S  702.55<b),  or  a  meet- 
ing may  be  scheduled  less  than  eight 
calendar  days  in  advance,  if : 

(1)  Four  Commissioners  when  no  Com- 
missioner's position  is  VEu;ant.  or  three 
Commissioners  when  there  is  such  a  va- 
cancy, or  two  Commissioners  on  a  Sub- 
committee authorized  under  42  UJ8.C. 
1975d(f),  determtoe  by  recorded  vote 
that  Commission  business  requires  such 
a  meeting  at  an  earlier  date;  and 

(ii)  The  Staff  Director,  at  the  earUest 
practicable   time  following  such   vote, 


makes  public  announcement  of  the  time, 
place  and  subject  matter  of  such  meet- 
ing, and  whether  it  is  open  or  closed  to 
the  public. 

<  3 1  The  subject  matter  of  a  meeting  « 
the  determination  to  open  or  close  a 
meeting  or  a  portion  of  a  meeting  to  the 
public,  may  be  changed  following  the 
public  announcement  required  by  702.- 
55' b)  of  this  subpart  if: 

<  i )  Pour  Commissioners  when  no  Com- 
missioner's position  is  vacant,  or  three 
Commissioners  when  there  is  such  a  va- 
csmcy.  or  two  Commissioners  on  a  Sub- 
committee authorized  under  42  U.S.C. 
1975d(f>,  determine  by  recorded  vote 
that  Commission  business  so  requires; 
and 

•  ii»  The  Staff  Director  publicly  an- 
nounces such  change  and  the  vote  of 
each  Commissioner  upon  such  change  at 
the  earliest  practicable  time  subsequent 
to  the  decision  to  make  such  change. 

<d)  Federal  Register:  Immediately 
following  all  public  announcements  re- 
auired  by  5  702.55(b)  and  (c)  of  thte  sub- 
part, notice  of  the  time,  place  and  svto- 
ject  matter  of  a  meeting,  whether  the 
meeting  is  open  or  closed  to  the  public, 
any  change  in  one  of  the  preceding,  and 
the  name  and  phone  number  of  the  of- 
ficial designated  by  the  Commission  to 
respond  to  requests  for  information 
about  meeting,  shall  be  submitted  for 
publicatioii  in  the  Federal  Register. 

<  1 )  Notice  of  a  meeting  will  be  pub- 
lished in  the  Federal  Register  even  after 
the  meeting  which  is  the  subject  of  the 
notice  has  occurred  in  order  to  provide  a 
pubUc  record  of  all  Commission  meet- 
ings. 

§  702.56      Records. 

(a)  The  Commission  shall  promptly 
make  available  to  the  public  in  an  easily 
accessible  place  at  Commission  head- 
quarters the  following  materials: 

(DA  copy  of  the  certification  by  the 
General  Counsel  reouired  by  S  702.54(e) 
(1). 

(2)  A  copy  of  all  recorded  votes  re- 
quired to  be  taken  by  these  rules. 

(3>  A  copy  of  all  announcements  pub- 
lished in  the  Federal  Register  pursuant 
to  this  subpart. 

'4)  Transcripts,  electronic  record  togs 
and  minutes  of  closed  meettogs  deter- 
mtoed  not  to  contain  items  of  discussion 
or  information  which  may  be  withheld 
under  §  702.53. 

<  i  >  Copies  of  such  material  will  be  fur- 
nished to  any  person  at  the  actual  cost 
of  transcription  or  duplication. 

(b>  Requests  to  review  or  obtam  copies 
of  records  compiled  under  this  Act,  other 
than  transcripts,  electronic  recordings 
or  mtoutes  of  a  closed  meeting,  will  be 
processed  under  the  Freedom  of  Infor- 
mation Act  and,  where  applicable,  the 
Privacy  Act  regulations  of  the  Commis- 
sion (Parts  704  and  706.  respectively,  of 
this  title) .  Nothing  to  this  subpart  ex- 
pands or  limits  the  present  rights  of  any 
person  under  these  rules  with  respect 
to  such  requests. 

'  1 )  Requests  to  review  or  obtato  cc^ies 
of  transcripts,  electronic  recordings  or 
mtoutes  of  meetings  of  a  closed  meeting 
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nudntftlned  under  9  702.54(e)  and  not 
Kleased  under  S  702.56(a)(4)  shaU  be 
directed  to  the  Staff  Director  who  shall 
respond  to  such  requests  within  ten  (10) 
working  days. 

(c)  The  Commission  shall  maintain 
a  complete  verbatim  copy  of  the  tran- 
script, a  complete  copy  of  minutes,  or  a 
complete  electronic  recording  of  each 
meeting,  or  portion  of  a  meeting,  closed 
to  the  public,  for  a  period  of  two  years 
after  such  meeting,  or  imtil  one  year 
•fter  the  conclusion  of  any  agency  pro- 
ceeding with  respect  to  which  the  meet- 
ing or  portion  was  held,  whichever  oc- 
curs later. 

9  702.57     Administrative  review. 

(a)  Any  person  who  believes  a  Com- 
mission action  governed  by  this  subpart 
to  be  contrary  to  the  provisions  of  this 
subpart  shall  file  in  writing  with  the  Staff 
Director  an  objection  specifying  the  vio- 
lation and  suggesting  corrective  action. 
Whenever  possible,  the  Staff  Director 
shall  respond  within  ten  (10)  working 
days  of  the  receipt  of  such  objections. 

(FB  Doc.77-2986  Filed  1-28-77:8:45  am) 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[47CFRPart76] 

[Docket  No.  31002;  RM-26g5;  2723] 

APPUCATIONS  FOR  CERTIHCATES  OF 
COMPUANCE  AND  FEDERAL-STATE/ 
LOCAL  REGULATORY  RELATIONSHIPS 

Order  Extending  Comment  Period 

Adopted:  January  19, 1977. 

Released:  January  25, 1977. 

In  tlie  matter  of  amendment  of  Sub- 
parts B  and  C  of  Part  76.  of  the  Com- 
mission's rules  pertaining  to  applications 
for  certificates  of  compliance  and  Fed- 
eral-State/Local Regulatory  Relation- 
ships. Docket  No.  21002.  RM-2695,  RM- 
2723.' 

1.  Comments  In  this  proceeding  are 
DOW  due  January  31,  1977.  and  reply 
comments  on  or  before  March  2.  1977. 
The  League  of  California  Cities  has  re- 
quested a  30  day  extension  of  these  filing 
dates.  The  additional  time  is  said  to  be 
needed  in  order  to  complete  a  survey  of 
CaUfomla  Cities  which  will  better  enable 
the  League  to  determine  Its  position  and 
fUe  comments  In  this  matter. 

2.  The  staff  of  the  Cable  Television  In- 
formation Center  also  seeks  an  extension 
of  the  filing  dates.  They  state  that  there 
has  been  some  time  delay  in  Information 
concerning  this  proceeding  reaching  mu- 
nicipalities. The  additional  time  is  nec- 
essary in  order  to  allow  time  for  munici- 
palities to  prepare  and  submit  comments. 

3.  Good  cause  therefore  having  been 
shown,  the  requested  time  extension  will 
be  granted. 

Aeeordingly.  it  is  ordered.  That  the 
dates  for  filing  comments  and  reply  com- 
ments In  the  captioned  proceeding  are 
extended  to  March  1,  1977  and  April  1, 
1977,  respectively. 
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This  action  is  taken  by  the  Chief, 
Cable  Television  Bureau  pursusmt  to 
authority  delegated  by  §  0.288(a)  of  the 
Commission's  rules. 

Federal  Communications 

Commission, 
James  R.  Hobson, 
Chief.  Cable  Television  Bureau. 
(FR  Doc.77-2925  Filed  1-28-77:8:45  am] 


41  FR  64506.  December  14, 1B76. 


{47  CFR  Part  97] 

I  Docket  No.  21033;  RM-2664:  2780] 

AMATEUR  RADIO  STATIONS 

Inquiry  and  Licensing  or  Operation  of  Com- 
plex Systems  and  Modification  of  Re- 
peater Sub-bands;  Correction 

Released :  January  25,  1977. 

In  the  matter  of  deregulation  of  Part 
97  of  the  Commission's  rules  to  simplify 
the  licensing  and  operation  of  complex 
systems  of  amateur  radio  stations  and 
modification  of  repeater  sub-bands, 
Docket  No.   21033,   RM-2664.   RM-2780. 

In  the  Commission's  Notice  of  Inquiry 
and  notice  of  proposed  rulemaking  In 
Docket  21033,  FCC  76-1198  (42  FR  2089 
January  10,  1977).  released  January  6, 
1977,  the  following  paragraph,  permitting 
portable  and  mobile  operation  of  ama- 
teur stations  in  auxiliary  operation,  pur- 
suant to  paragraph  7  of  the  notice  of  pro- 
posed rulemaking,  was  inadvertently 
omitted: 

22.  Section  97.95(a)(1)  is  revised  to 
read  as  follows: 

§  97.95  Operation  away  from  the  au- 
tliorized  fixed  operation  station  loca- 
tion. 

(a)   •  •  • 

(1)  When  there  is  no  change  in  the 
authorized  fixed  operation  station  loca- 
tion, an  amateur  radio  station,  other 
than  a  military  recreation  or  special 
event  station,  may  be  operated  under  its 
station  license  anjrwhere  in  the  United 
States,  its  territories  or  possessions,  as  a 
portable  or  mobile  operation,  subject  to 
5  97.61. 

•  •  •  •  • 

Federal  Commttntcations 

COMldSSION, 
VlNCElfT  J.   MULLINS, 

Secretary. 
[FR  Doo.77-2980  FUed  1-28-77:8:45  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Materials  Transportation  Bureau 
[  49  CFR  Parts  173, 174, 178,  179  ] 

(Docket  No.  HM-139:  Notice  No.  77-11 

CONVERSION  OF  INDIVIDUAL  EXEMP- 
TIONS TO  REGULATION  OF  GENERAL 
APPLICABILmr 

AGENCY :  Materials  Transportation  Bu- 
reau, D.O.T. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Materials  Transporta- 
tion Bureau  (proposes  to  amend)  the 
regulations  governing  the  transportation 
of  hazardous  materials  to  Incorporate 
therein  a  number  of  changes  based  on 


existing  exemptions  which  have  been 
granted  to  individual  applicants  allow- 
ing them  to  perform  particular  func- 
tions in  a  manner  that  varies  from  that 
specified  by  the  regulations.  Adoption  of 
these  exemptions  as  rules  of  general  ap- 
plicability would  provide  wider  access  to 
the  benefits  of  transportation  innova- 
tions recognized  as  effective  and  safe. 

DATES:    Comments    by:    February    23, 

1977. 

ADDRESS  TO:  Docket  Section,  Office 
of  Hazardous  Materials  Operations,  De- 
partment of  Transportation,  Washing- 
ton, D.C.  20590.  Comments  should  refer 
to  Docket  No.  HM-139;  Notice  No.  77-1, 
and  be  submitted  in  triplicate. 

FOR  FURTHER  INFORMATION: 
Complete  copies  of  the  exemptions  and 
their  related  applications  and  support- 
ing documentation  are  available  for 
inspection  and  copying  at  the  Public 
Docket  Room,  Office  of  Hazardous  Ma- 
terials Operations,  Department  of 
Transportation,  Room  6500,  Trans 
Point  Building  2100  Second  Street, 
S.W.,  Washington,  D.C.  • 

SUPPLEMENTARY  INFORMA^HON: 

Each  of  the  proposed  amendments  de- 
scribed in  the  table  below  is  founded 
upon  either :  ( 1)  actual  shipping  experi- 
ence gained  under  an  exemption,  or  (2) 
the  data  and  analysis  supplied  in  the  ap- 
plication. In  each  case  the  resulting 
level  of  safety  being  afforded  the  public 
is  considered  at  least  equal  to  the  level 
of  safety  provided  by  the  current  regu- 
lations. 

Analysis  of  these  proposed  amend- 
ments also  indicates  that  the  costs  of 
regulatory  enforcement  will  not  be  sig- 
nificantly affected,  nor  will  additional 
costs  be  Imposed  on  the  private  sector, 
consumers,  or  Federal,  State  or  local 
governments,  since  these  amendments, 
if  adopted,  will  authorize  the  general  use 
of  shipping  alternatives  previously  avail- 
able to  only  a  few  users  under  exemp- 
tions. The  safety  record  or  analysis  of 
shipments  under  the  identified  exemp- 
tions demonstrates  that  significant  en- 
vironmental Impacts  will  not  result  from 
any  of  the  amendments  proposed  herein. 

Adoption  of  an  amendment  derived 
from  an  existing  exemption  will  obviate 
the  need  for  that  exemption  and  effec- 
tively terminate  it,  in  which  event  the 
affected  exemption  holder  and  parties  to 
that  exemption  will  be  individually  noti- 
fied. Adoption  of  an  amendment  derived 
from  an  application  for  exemption 
should  provide  the  relief  sought.  In 
which  event,  the  exemption  request  will 
be  denied  and  the  applicant  so  notified. 
In  the  event  the  Bureau  decides  not  to 
adopt  any  of  those  proposed  amend- 
ments, that  application  will  be  evaluated 
and  acted  upon  in  £u;cordance  with  the 
applicable  provisions  of  the  exemption 
procedures  in  49  CFR  Part  107,  Subpart 
B.  Consequently,  persons  commenting  on 
proposed  amendments  may  wish  to  ad- 
dress both  the  proposed  amendment  and 
the  exemption  application.  Considera- 
tion of  comments  of  the  merits  of  in- 
cluding within  an  amendment  modes  of 
transportation    other    than    those    for 
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PROPOSED  RULES 


.jTCO 


which   the   exemption   application   re- 
quested is  anticipated. 

Kach  mode  of  transportation  for 
which  a  particular  exempticm  Is  author- 
ized or  requested  Is  indicated  in  the 
"Nature  of  Exemption  or  AppUcatlon" 
porticm  of  the  table  l>elow  as  f(dIows: 
1 — ^Motor  vehicle,  2 — ^Rail  freight,  3 — 


(}&rgo  vessel,  4 — Cargo-only  aircraft,  5— 
Passenger-carrying  aircraft.  Tlie  status 
of  the  exemption  action  is  Indicated  tn 
the  column  titled  Identification  Niunber 
where  prefix  "E"  means  an  exanptl(m 
has  been  issued  and  prefix  "SP"  means 
a  special  permit  exists  under  previous 
authorities.  The  suffix  "No"  means  no 


appUcatlons  for  exemptions  are  pending, 
but  the  Bureau  is  taking  action  by  this 
proposal;  the  suffix  "X"  means  a  re- 
newal application  is  pending;  and  the 
suffix  "P"  means  one  or  more  party 
status  applications  are  pending;  and  the 
suffix  "N"  means  a  new  application  for 
exemption  is  pending. 


Proposed  Amendments  of  Hazardous  Materials  Rcffulations  to  Tertninatc  Special  Pi-rmits  and  Exemptions 


IdentificaUoD 
No. 


A  ppUcant  or  holdw 


KeRulation 
affected 


E-2T48-NO  GAFCorp. 


E-3944-No 


E-394&-NO 


E-«66-Ne 

BP  670&-NO 


8F  4897-X 


BP  B876-X 


E.  1.  du  Pont  de 
Nemours  &  Co., 
Inc. 


E.  I.  du  Pont  dc 
Nemours  A  Co., 


172.101, 
173.304(a), 
173.314(0). 


17'.  .SHc). 


17;).,il4(c) 


Economics  Labora-  17H.J0.^^7 
tory  Inc.;  American  'l>}i4). 
Cyanamid  Co. 


Hrn  111.  s  Ji'.o  .     I7:!.3:Mi;rt) 

!3). 


Union  Carbide  Corp  -  173.2g<)(a) 


EP6771-X 


S  qVBB 


Hooker  Chemicals  &      173.163(a) 
Plastic  Corp.  (7). 


Allied  Chemical 
Corp.-.  MC/B 
ManuiactTUring. 


173.370(a) 
(2). 


E-WUl-No         Chcmctron  Corp 173.2S.S.. 


K-(W21-No 


Dow  Chemical  Co....  173.363(a) 
(2). 


178.206-17 
(•)«). 


Nature  of  eiempiion  or  applioalion 


Namri-  of  proposinl  am<  ndmrnt 


Mil 


aiul 


Aiitlioriii-^   jliipintv.t   of  \iii\l  ir.' 
etlier   uuiuhibiKd   in    pacfcapinf 
prescribed   in   S'O.    173.304(8)(2) 
173.314(c)  for  vin\l  melliyl  etli>v  ;u 
liibited  (modes  1  and  -■). 

.^mlioriiPS  siiipinenl  ofdinutliylainino. 
anliydrous;  niononielhylAiuiiie,  anli\- 
drous;  trimc1hyhmiin>',  anlivdnnis  i:i 
DOT  specification  ll:i.\3(0W  and 
112A4<X)W  tank  cars  imode  '.'j. 

Authoriies  shipment  of  monoclilnnuli 
fluoroniethane  and  monochloroioira- 
fluoroethane  in  DOT  specilicatlon 
112A4(X)'V\'  tank  cars  equipped  aiid 
JUled  in  accordance  with  tlie  rpqiiirr 
ment5  (or  sintjle  unit  tank  cars  iniodr 
2>: 

Authoriies  closure  of  DOT  ?peiiric.iiicii 
12B    fiberboard    box    with    pr>'..i^iiri 
sensitive-  tape  in  addition  to  ll.al  pn 
scriljed  bv  S'-c.  178.20:.- T.l'):  I)   (■■.'. 


Tc  di  i'te  the  word  inliilvileii  »h.^rf  il  app  ar>  aftiT  vi!i\l  n,i-tli\!  nl:er  ir  t.^:. 
172  101.  I7:».304. at ;2    and  173.:iU..i. 


!'!  !><>T   l':.\'140    I   •>T   ll.W.OOW  trill,  lablt  in  «.f .  I7;).314(f). 


l.'  ...Id  jiui    1!:A400\\   tank   ■»!>  lo  llir  T.il>l.  in  <i>\  17.?.JHii-'>. 


.^utllori^es  siiipnn' 
Iroxide.  liijiiid  in 
I10.*.M)0tV  .^Liiiil  X 
1,  2). 


!■ 


ii     i.f    I'.ilr 
I'CT  spciiiii  ation 
>!t  1 1  tai)l-:*=    :r.'M]f« 


Authoriies  sliipment  oJ  formic  atid  or 
formic  acid  solution,  In  DOT  specifi- 
cation lllAlOOW-e  tank  car  tanks  fab- 
ricated from  type  304L  or  31GL  stain- 
less steel  (mode  2). 


Authorizes  shipinont  ofsoditun  chlor- 
ate in  accordance  with  173.163ta)(7) 
except  that  tank  car  tanks  may  have 
their  inteimal  operating  value  re- 
moved provided  the  bottom  ouiirt 
is  securely  capped  (mode  2). 

Authorites  shipment  oX  cyanide  min- 
tnres,  solid  and  postassiom  cyanide, 
solid  m  DOT  specification  12B  fiber- 
board  box  with  Inside  polyethylene 
container  with  a  minimum  thickness 
of  0.030  in,  not  ov(!r  5-lb  cpacity 
(modes  1  and  2). 

Authoriies  shipment  of  ethyl  and 
meth  1  chloroformate  in  DOT 
specification  111A100W2, 111A100W4. 
112Aa00W  cr  112A400F  tank  cars 
(mode  2). 

Autborizes  shipment  of  methyl  bromide 
and  methyl,  bromide  mixtures  in 
Inside  metal  cans  not  over  \\i  potinds. 
Cans  must  be  overpacked  in  a  DOT 
specification  128  fiberboard  box  with 
hot-melt  gloe  used  ba  a  scaUng  ma- 
terial (or  flaps  of  the  carton  (modes  1, 
2,  and  3). 


r'';;it,1  i.,ir...;.i).li  ib)i4i  \o  r.  ;.■!  a>  fiill..«.s.  (41  Preskur<^>j  ii.-.iiiM  laix  '..a.-i  l>e 
'lilt  l<>.e  liian  .  in  wide  and  liavi-  a  plastics  Idm  backinfi  of  ptilyi'stfr,  in>l>- 
|iropyk-iu',  or  itiuivalent  material.  Tape  must  have  a  miiiimum  t«'ii.<ile 
~ironpth  of  4.'i  lb/in  of  width  in  the  machine  direction  and  not  less  than  55 
Ih'in  of  width  in  the  cross  direction  and  may  not  be  affected  by  temprraiure 
exirtniff .  Box"*;  closed  by  means  of  this  pr'-s.'iurvvsensitive  tape  mu.«t  ho  cai>- 
able  of  pas.vlng  performance  tests  pri'scribed  in  .see.  17S. 210-10. 
Ill  rtvisi'  ijaratrraph  ia)i3)  to  read:  a)  Si»t<-ilication  iec.\500X  or  110.4  MK)W 
(Si'cs.  179.300. 17y.301  of  thi.s  suhctiapter)  tanks.  Each  tank  must  be  e<iuii>p.d 
with  gas  tight  valve  protwtion  caps  which  must  lie  approved  by  the  Bureau 
of  Explosives.  Tanks  miist  not  be  equipped  with  safety  devices  of  any  lyp<'. 
(nitape  niu.«t  be  suiliciont  to  pnvrnt  tanks  lr\)in  becominp  Uquid  full  at 
ItO-  Y.  ibb"  C).  (Seesfcs.  174.200  and  177.8.34ini)  of  this  subchapter  forsinxtal 
rf<iuirements  for  rail  and  Uiflnvay  sliipnieiit.<)  SpeciQ.-alion  IIOA.SOOW  tanks 
must  be  stainless  .ste<'l. 
To  revise  paragraph  (aM2)  to  r.^ad:  P|h><  ifieaiion  IMALW,  103CW,  naKW. 
lll.\eOALW  or  lllAlOOWe  c^CKS.  17U.2O0,  179.201  of  this  subchapter^.  Tank 
CVS.  Specification  103EW  tanks  must  be  of  type  316  stainless  steel.  Specihva- 
tlon  lll.\100W6  tanks  must  be  of  typ>e  3(ML  or  316L  stainless  steel.  Specifi- 
cation ICBALW  tanks  without  bottom  outlets,  and  specification  lllAMALW 
tanks  are  authorized  only  for  conoonlraiioiis  of  97  pel  or  greater  and  must  be 
equipped  with  top  loading  and  unloading  devices.  Specification  111A100W6 
tanks  are  authorized  only  for  concentrations  of  8C  pet  or  greater,  have  bottom 
outlets  effectively  sealed,  be  equiptied  with  .safety  vents,  and  must  be 
eqtnpped  with  top  loading  and  unloading  devices.  Not  authorized  for  trans- 
portation by  water. 
To  revise  paragraph  (a)(7)  to  read;  (7)  Chlorate  of  soda,  dry,  is  authorised  for 
shipment  in  aluminum  or  steel  tank  car  tanks,  steel  cargo  tank  vehicles,  tight 
siftproof  covered  hopper  cars,  or  tight  siftproof  covered  hopper-type  motor 
vehicles.  Tank  car  tanks,  cargo  tank  vehicles,  hopper  ears,  and  hopper-tvi>e 
raotor  vehicles  must  be  thoroughly  cleaned  before  loading.  Tank  car  tanks  may 
have  their  internal  operating  value  removed  provided  the  bottom  oulM  is 
securely  capped. 
To  add  paragraph  (a)(2)  to  read  as  follows:  (2)  Specification  12B  40  sec. 
178.205  of  this  subchapter).  Fiberboard  box  with  inside  polyethylene  iHiitles 
having  a  minimiun  thickm.ss  of  O.OSfo  in  and  not  over  5-lb  capacity  latli.  Maxi- 
mum net  weight  of  contmit*  mu-t  not  exiTi-J  2.5  IblxJX. 


To  add  paragraph  ;f)  to  reivl:  (fi  .^|ic,iii.  ai:..i.  111A100W2.  IIIAIOOW4.  llC.'KjriiW 
or  112A400F  is<'ls.  179.100  17',i.ltil,  17'.I.2IX1,  17M.201  of  this  subchapter'.  Tank 
car5.  Aulh.jrind  only  for  ethyl  diloroforinalr  or  methyl  cliloroformate. 

To  amend  paragraph  (aH2)  to  read:  (2)  Specification  15.4,  15B,  \hV ,  16A,  K'A 
or  12B  (sees.  178.188,  178.169,  178.170,  178.185,  178.190,  178.205  of  this  sub- 
chapter). Wooden,  wirebound  wooden,  or  fiberboard  boxes,  with  Im^de  metal 
cans  containing  not  over  1  lb  each  or  inside  metal  cans  with  a  minimum  wail 
thickness  of  0.007  in  containing  not  over  15«'  pocmds  each.  The  1-lb  can  must 
be  able  to  withstand  an  Interior  pressiu^  of  130  pounds  Ib.ln'g  without  leakage 
or  permanent  dlMortion  and  pressure  of  contents  must  not  exceed  130  lb/ln»g 
at  130°  F.  (55°  C).  The  !?«  lb  can  mast  be  able  to  withstand  an  interior  pre.«- 
sure  of  140  lb/lD%  without  leakage  or  permanent  distortion  and  pressure  of 
contents  must  not  exceed  140  lbAn>g  at  130°  F.  (55°  C).  Outage  shall  be  such 
that  the  cans  will  not  become  li  inid  fall  at  130°  F.  Cans  most  be  of  tin  plate 
or  hned  with  suitable  material  and  must  have  concave  or  pressure  ends. 

To  add  paragraph  (a)(4)  to  read  as  follows:  (4)  Outside  DOT  specification  12B 
fiberboard  box  may  have  all  closiDg  flaps  nrmly  ghied  with  a  hot-melt  ad- 
hesive of  100  pet  soUds  content  of  thermoplastic  material  which  will  maintain 
bond  at  temperature  ranging  from  20"  r.  below  zero  to  185°  F.  above  zero. 
Adhesive  must  be  apphed  In  not  less  than  eight  stripes  (except  as  sped&ed 
below)  on  each  inner  flap,  each  stripe  having  a  mliSmiim  width  of  Me  in 
after  oompressioD.  Stripes  may  not  be  more  than  IH  in  apart  and  not  Icm 
than  (our  stripee  must  be  sppUed  on  each  side  of  eentor  iwni  on  each  inner 
flap  (or  full  length  of  flap  overlap  area  with  one  stripe  not  mare  than  H  In 
from  each  side  of  center  seam.  If  leas  than  aigbt  such  strlpia  are  applied  oo 
each  inner  flap,  adhesive  must  cover  and  secitrely  bond  not  kn  than  26  pet 
of  flap  contact  area  with  bonded  areas  extending  to  within  H  In  or  \am  «l 
c»»nT»T  seam. 
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lilcntlfication 
No. 


Applicant  or 
holder 


BcKnUtloa 
affected 


Nature  of  ezemptloa  or  application 


Nature  of  proposed  amendment 


.-r  fl868-No 


E.  I.  du  Pont  d*  I7&J73(D 

Nemonis  A  Co^  (22) 

Inc.;  Dow  Chemical 


K  CGSe-No         Pi-nnwalt  Corp 173.2<H(a). 


E-6641-No         Dow  Chemical  Co . . 


SP  t701-X  K.  I.  dn  Pont  de 

Nemours  A  Co., 
Ine. 


173.139(a) 


172.101, 
173.314. 


Aotfaorlzei  shlpmant  of  100  pet  sulfmie 
add  In  DOT  spedOcatloii  103CW  and 
IIIAIOOWS  tank  cars  constructed  of 
type  304-L  stainless  steel  and  ship- 
ments of  77.5  to  99.6  pet  sulfuric  acid 
In  DOT  specification  lOo-V.'JOOW  tank 
cars  (mode  2). 


Authorizes  shipment  of  hydrofluoric 
acid  of  70  pet  strength  in  DOT  speci- 
fication 111A100W2  (unlined)  and 
111A1CI0W4  (rubber-Uned)  tank  car 
tanks  (mode  2). 

Authoriies  shipment  of  ethylene  imine, 
inhibited  in  DOT  specification  105A 
lOOW  tank  cars  (mode  2). 

Authorizes  shipment  of  hexafluoropro- 
pylene  oxide  in  DOT  specification 
110A500W  tanks  (modes  1,  2). 


To  amend  paratn^pb  f22)  to  read  as  follows;  (22)  Specification  103A.1  103AW, 
IMCW,  105A300W,  U1A60W2,  111A100W6,  or  1HA1(K)F2  (sees.  179.200,  179.L'01 
of  this  subchapter).  Tank  cars.  Authorited  for  sulfuric  acid  of  concentrations 
65.25  pet  or  preatw  concentrations,  provided  the  corrosive  effect  In  steel  is 
not  greater  than  ttiat  of  65.25  pet  sulfuric  acid,  measured  at  100°  F.  Tank 
cars  used  for  sulfuric  acid,  mixed  acid  (nitric  and  sulfuric  acids)  (nitratinR 
acid),  and  other  fuming  acids,  may  be  equipped  with  safety  vents  incorporat- 
ing rrangll)le  disci  having  a  ^-g-in  breather  hole  In  their  center.  Tlie  li-in 
breather  hole  Is  tiot  permitted  In  frangible  discs  of  safety  vents  on  olpum 
tank  cars.  .SpeclfScations  lOTCW  and  111A100W6  must  have  tanks  construcKd 
of  type  304-L  stainless  steel. 

To  amend  subparagraph  (12)  to  read:  (12)  Specification  111  AinOW2  or  111  A100W4 
(sees.  17!<.20n,  179,201  of  this  stilx-hapter^  Tank  tars.  Only  Specifi(ati(m 
111  A10uV\  2  tank  cars  may  be  unlined. 

To  revise  paragrajjh  (41  to  read:  (4>  Specification  ICHW,  105A100W,  or  111A60W1 
(sees.  179.100,  179.101.  179.200,  179.201  of  this  subchapter).  Tank  cars,  for 
ethylene  imire,  inhibited  only.  Specification  111A60W1  tank  can  must  be 
in.-nilated  in  accordance  with  sec.  179.200-4  of  this  subchapter. 

To  amend  sec.  172.101  to  add  hexafluoropropylene  oxide  to  read  as  follows: 


S  172.101    Hazardotu  malerialt  table 


m 


•/W/A 


(2) 


Hazardous  materials 

descriptlona  and 
proper  supping  namM 


(3) 


Hazard  class 


(4) 


Isabel  (s) 

required  (if 

not  excepted) 


(5) 
Packaging 


(a) 


(b) 


(«) 

Maximum  net  quantity 
ii^l  package  (in  pounds) 


(a) 


(b) 


a) 

Water  shipments 


(a) 


(b) 


(c) 


Passenget 
Exceptions        Specific  carrying       Cargo  only    Cargo  vessel     Passenger  Other 

requirements    aircraft  or         aircraft  vessel  requirements 

railcar 


(Add)      bexafhioropropylene    Nonflammable     Nonflammable 

gaa.  gas. 


173. 306      173. 304 
173.314 


IK 


MmtHVntlmi     Applicant  or  bolder      R^tilation 
New  aflected 


Nature  of  exemption  or  application 


Nature  of  proposed  amendment 


To  amend  the  table  in  sec.  173.314(c)  to  add  heiafluoropropylene  oxide  to  read 
as  follows: 


Kind  of  gas 


Maximum  per- 
mitted filling         Required  tank  car,  see  sec.  173.31  (a)  (2)  and  (3) 
density,  note  1 


Heiafluoropropylene  oxide. 


110    DOT  llOABOOW,  note  7. 


M«B<H>Mttoii     Applicant  or  holder 
Na 


Regulation 
aSeeted 


Nature  of  cxomptlon  or  applleatioa 


Nature  of  proposed  amendment 


8Fn»-X 


k.  L  da  PoDt  de 
NemoonA  Co., 
Ine. 


178.273(a) 
(4). 


179.202-13. 


AntborlMa  shipment  of  sulfur  trioxide, 
Btabiliied  In  DOT  specification  103AW 
tank  can  equipped  with  stand[>ipe 
electrical  heaten  approve^,  by  the 
AAB  Committee  on  Tank  Can 
(mode  3). 


mi 


i4HZ 


K.  I.  du  Pont  de 
Nemoan*  Co., 


173.3U(c) Authorizes  shipment  of  difluoroethane 

in  DOT  speeiflcation  112A400W  tank 
ean  with  a  mariwiiiTn  fining  density 
of  7«  pet  (mode  2). 


To  add  a  sentence  at  the  end  of  paragraph  (4)  to  read:  Specification  15SAW 
tank  can  may  be  equipped  with  standpipe  electrical  beaters  approved  by 
the  AAR  Committee  on  Tank  Cars.  - 


To  revise  sec.  179.201-13  to  read:  Sec.  179.202-13  sulAir  trioxide,  stabilized.  Tank 
can  used  to  transport  sulftir  trioxide  stabilized  mtist  be  equipped  with  safety 
relief  Talvee  of  approved  design.  Tanks  eqtiipped  with  interior  heating  coils 
not  permitted.  Specification  103AW  tank  cars  may  be  equipped  with  stand- 
pipe  electrical  heaten  approved  by  the  AAR  Committee  on  Tank  Cars. 

To  amend  the  Ubleln  sec  173.314(c)  to  add  DOT  specification  112A400W  Unk 
can  to  read  as  follows: 


Klndofi 


permitted  filling        Required  tank  cat,  see  i  173.31(a)  (2)  and  (3) 
density,  note  1 


Ptflpomethftne, 


79    DOT-106A500X,  llOASOOW,  NoU  7. 
79    DOT-112A400W. 
84    DOT-10&A300W. 
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Identification 
No. 


Applicant  or  bolder 


RegulatlOD 
affected 


Nature  of  exemption  or  a|i|iHeatlao 


Natiiri'  of  proposed  amendment 


61'  671&-X 
!^Pe837-X 

E  7017-No 
E-7039-X 

E-704S-NO 

E-7047-Nc 

E-7213-No 
E-7262-No 
E-741»-No 


FMC  Corp 173.358(a) 

(U). 


Department  of  De-        173.245(a) 
lense;  EMC  Corp.  (32)- 


Allied  Chemical  Corp.  173.34fl(a) 
(10). 


AnthoriMS  ^pment  of  ethion.  and  or-  To  revise  paragraph  (a)(ll)  toread:  (11)  Specification  IQ&A200ALW  or  lOo.'^^.KKiw 


ganle  phosphate  ecnnpoand.  Ugoid  in 
DOT  1Q6A200ALW  er  HKAiOOW  tank 
ean  (mode  2). 
Antborixes  shipment  of  acetic  anhydride 
in  DOT  specification  10SA200ALW 
tank  ean  (mode  2). 


Authoriies  shipment  of  arsenic  acid. 
liquid  containing  less  than  0.06  pet 
nitric  acid  in  DOT  specification 
103BW,  rubber-lined  tank  cars 
(mode  2). 


Phillips  Petroletim 
Co. 


173.34e(a) 
(10). 


Trojan- XJ. 8.  Powder..  173.63(p). 


Eastman  Kodak  Co.;      I73.24S(a) 
Department  of  De-         (18). 
fense. 


Hooker  Chemicals  &      173.Sl(c)(2) 
Plastics  Corp.  note  (d), 

toretest 
table  I. 


Union  Carbide  Corp..  173.245b 

(a)(8). 


Hercules  Inc. . . 


173.268(C) 
(2). 


Dnnrtment  of  174.104(b) 

Defense.  (10). 


Authoriies  shipment  ofdaiss  B  poison- 
ous   Liquids   in    DOT    specification 
109A300ALW  tank  can  (mode  2). 
.  Authorizes  shipment  of  high  explosives 
as  specified  In  sec.  173.63(e)  except  In- 
side packaging  consist  of  two  3-mil 
polyethylene   bags    (one   within   the 
other)  In  lieu  of  the  prescribed  double- 
lining  paper  (mode  2). 
Authorizes  shipment  of  certain  corrosive 
liquids,  not  otherwise  specified  in  ac- 
cordance with  49  CFR  173.245(a) (18) 
except  inside  containers  may  be  5-qt 
capacity  instead  of  1-gal  (modes  1,  2. 
and  3). 
Authoriies  retesling  DOT  specification 
inAe0W2  and  111A100W2  tank  cars  in 
accordance  with  note  (d)  of  retest  table 
I  in  sec.  173.31.  This  authorizes  tank 
can  to  be  retested  using  commodities 
for  which  the  tank  is  approved  when 
the  tank  is  less  than  10  years  old  (mode 
2). 
Authorizes  shipment  of  acorrsive  solid, 
not  otherwise  specified  in  metal  port- 
able tanks  containing  750  gal  of  prod- 
uct (mode  2). 
Autb(»izes  shipment  of  98  pet  nitric 
acid    in    DOT   specification    111A60- 
ALW2  tank  can  with  a  safety  relief 
valve  setting  of  45  IbAn'  (mode  2) 


(sees.  179.100, 179-101  of  this  subchapter).  Tank  ears.  Anthoriied  forparathioii. 
methyl  parathion  and  liquid  organic  phosphate  only.  The  nominal  »  'icr 
capacity  of  a  tank  car  must  not  exceed  12,000  gal. 

To  revise  paragraph  (32)  to  read:  (32)  Specification  103AW,  103A-AWL,  l0;iA\w 
103BW    103CW,  IQSEW.  105A200ALW,  111A100F2,  111A«0ALW2,  ni.\80WJ 
111A(«W5  (sees.  179.100.  179.101.  179.200,  179.201  of  this  subchapter).    T»i  k 
cars.  Specification  105A20nALW  tank  cars  authorized  only  for  acetic  anhydi  .di' 
To  revise  paragraph  (10)  to  read:  (10)  Sjiecification  103',  103W,  l03Ai.  1(13.\1.W 

103AW.    103BW.    104",    K^W.    105A100I,    KttAlOOW,  lUABOALWl     lUAeiKl' 

111A80W1,  111A60W2.  111A100F2,  111AI0OW4.  lloAflOWfl.  or  ARA-IV-A'    s«-^' 

179.100,  179.101.  179.200,  179.201,  ITy.i'O,  179.221  of  thu":  subchapter).  Tank  ,;us. 

Specification  103BW  tank  cars  must  be  rubl>er-lined  and  are  authonriMi  onU  for 

arsenic  acid  as  prescribed  in  S  173.348. 
To  revise  paragraph  laMO^  by  adding  .s|)p.irK'ul ion  U^'.t.MHiALW  a.<iii.  .aiiiii.:!/.- ! 

tank  car. 


To  revise  paragraph  (e)  to  read:  (r)  High  explosives  istraijilit  gilatin  dv i.;imiii.> 
of  80  pet  strength  and  over  and  blasting  p-latin)  must  be  packed  in  cart  nilgi> 
or  in  bulk  in  outside  boxes.  When  packed  In  bulk  in  boxes  either  doublt^Uuii a- 
paper  throughout  or  two  3-mil  polyethylene  bags  (one  within  the  other)  mu.^^ 
be  used.  Not  more  than  one  double  bag  may  be  packed  in  one  outside  spocifica 
Uon  12U  box.  Containers  must  comply  with  the  foUo«ing  speciflcatloT.« 

To  revise  paragraph  (a)  (18)  to  read  as  follows:  (18)  specification  12A  (sec.  178  MO 
of  this  subchapter).  Piberboard  boxes  with  Inade  glass,  polyethylene  or 
other  nonfragUe  plastic  bottles  not  over  5  qt  capacity  each.  Not  more  than  4 
inside  glass  bottles  exceeding  5  pt  capacity  each  shall  be  packed  in  the  outside 
container.  Shipper  must  have  established  that  the  completed  package  nvts 
test  requirements  [irescribed  by  sec.  178.210-10  of  this  subchapter 

To  amend  sec.  173.31,  reteet  Uble  I,  by  adding  the  footnote  "d"  imnndmi.  Iv 
before  the  required  "retest  interval  years"  in  the  first  column  for  1»<>1 
Spc^iOcaiions  lll.V80W2and  ni.M00W2. 


o  ri'M>.  I uir.if: I  a) 'li  i^' 
7,000  lbs  gros,--  w.  ight. 


to  ri.id    •<»    M.  lal  jiortal-lr  tank  or  ilos.il  bin  no!  i,v.  r 


To  amend  paragraph  (cj(2i  'o  road  as  follows:  (2)  specification  Ii)3\    \LW  ..• 
111A60ALW2  (sees.  179.200.  179.201  of  this  subchapter).  Tank  cars,  s'peoili  a- 
cation  lllAflOALW  2  may  have  a  safety  relief  valve  start -to-discbarce  pressure 
setting  of  45  Ibln'. 
■^^^•l^^^^J?!?.?"  of  high  explosives    To  revise  paragraph  (10)  to  read:  (10)  The  car  must  be  equipped  with  high- 
m  COFC/TOFC  service  as  piwcnbed       fricUon  composition  brakeshoes  (except  metal  deck  Oat  aJn  used  for  COFi 

'^**-  "ti5*l^l*°i*l'*PK  <*"  ™«y  '^P*'9^/7'«*  JS'y  *>*  etHilPPed  'ith  high  phosphoras  east  iron  brakesho.s 
be  equipped  with  high  phosphorous  when  M1LVAN8  are  used)  and  brake  rigging  defied  for  this  type  of  brake- 
cast  u-on  brakeshoes  (mode  2).  shoe.  Each  brakeshoe  on  the  car  mu.st  be  at  least  's  in  thick  and  in  c^f,.  »•,.! 

suitable  condition  for  service. 


(49  UjB.C.  1803,  1804,  1808:   49  CFR  l.S3(e) 
and  paragrapb  (a)  (4)  of  App.  A  to  Part  102) . 

Issued  in  Washingtwi,  D.C.,  on  Janu- 
ary 21. 1977. 

C.  H.  Thompson, 
Acting  Director,  Office  of 
Hazardous  Materials  Operations. 

|FR  Doc.77-2659  PUed  1-28-77; 8: 45  am] 

National  Highway  Traffic  Safety 
Administration 

[49  CFR  Part  570] 

[Docket  73-9;.  Notice  12] 

VEHICLE  IN  USE  INSPECTION 
STANDARDS 

Proposed  Rulemaking;  Response  to 
Petition 

This  notice  proposes  amending  the 
Vehicle  In  Use  Inspection  Standards 
(49  CFR  Part  570)  as  they  relate  to  air 
brake  systems  and  air-over-hydraulic 
brake  systems  for  vehicles  wiUi  gross 
vehicle  weight  ratings  (GVWR)  of  more 
than  10,000  pounds  (49  CFR  570.57) . 

On  June  8,  1976,  General  Motors  Cor- 
poration (GM)  petitioned  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  amend  49  CFR  570.57(a)  (2) 
and  570.57(c)(1),  along  with  their  as- 
sociated inspection  procedures,  to  clarify 
the  meaning  of  these  requirements.  Tlie 
sections  in  question  provide  that  the  abil- 
ity of  a  brake  system  to  restore  its  air 


pressure  after  one  brake  application  is 
to  be  measured  "with  the  WMnpressor 
governor  in  the  cut-off  position."  GM 
requested  that  this  phrase  be  deleted 
from  49  CFR  570.57(a)  (2)  and  570.57(c) 
(1)  to  Improve  clarity.  Since  the  com- 
pressor governor  functions  automatically 
to  cycle  Uie  ccxnpressor  "on"  or  "off" 
depending  on  system  air  pressure,  the 
phrase  in  question  can  be  deleted  with- 
out  affecting  the  test  requirement.  The 
NHTSA  proposes  to  amend  49  CFR  570.- 
57(a)(2)  and  570.57(c)  <1)  accordingly. 
GM  further  petitioned  to  change  the 
baseline  from  which  the  pressure  build- 
up time  is  to  be  measured  under  the  in- 
spection procedures  accomp>anying  49 
CFR  570.57(a)  and  570.57(c).  The  in- 
spection procedure  currently  specifies 
measuring  the  time  necessary  to  raise  the 
air  pressure  from  85  pjs.i.  to  100  p.s.l. 
However,  GM  has  pointed  out  that  the  air 
pressure  in  many  newer  brake  systems 
would  normally  never  fall  as  low  as  85 
p.s.1.  during  a  single  brake  application, 
and  that  the  use  of  the  85-100  p.s.i.  cri- 
terion is  not  appropriate  for  these  sys- 
tems. The  test  procedure  recommended 
by  GM  would  overcome  the  problem  as- 
sociated with  this  variance  in  braking 
systans  by  establishing  the  pressure  at- 
tained after  one  brake  application  as  a 
baseline  and  by  measuring  the  time  to  in- 
crease pressure  from  that  baseline  pres- 
sure to  normal  operating  pressure.  The 
NHTSA  concurs  with  this  recommenda- 


tion, and  proposes  to  amend  the  in.spec- 
tion  procedures  accordingly. 

In  addition,  49  CFR  570.57(a)  i2)  and 
570.57(c)  (1)  would  be  amended  by  delet- 
ing the  distinction  for  vehicles  manufac- 
tured before  March  1,  1975.  "nils  distinc- 
tion was  initially  constructed  to  differ- 
entiate between  vehicles  which  were 
manufactured  before  and  after  the  effec- 
tive date  of  Federal  Motor  Vehicle 
Safety  Standard  No.  121  (49  CFR 
571.121) .  At  the  time  this  distinction  was 
made,  it  was  the  view  of  the  NHTSA  that 
Standard  No.  121  would  necessitate 
larger  reservoirs  and  consequently  longer 
pressure  build-up  times.  This  has  net 
proven  to  be  the  case,  however,  and  it  is 
proposed  that  the  distinction  be  deleted.- 

The  requirements  for  air-over-hydrau- 
lic brake  subsystems  found  in  49  CFR 
570.5(c)(1)  would  adso  be  amended  to 
clarify  the  requirement  that  this  sub- 
system must  permit  one  full  service  brake 
appUcation,  after  the  engine  is  stopped 
and  with  the  system  fully  charged,  with- 
out lowering  reservoirpressure  more  than 
20  percent  below  the  initial  reading.  Cur- 
rently, §  570.57(c)(1)  only  Incorporates 
by  reference  this  test  procedural  as  pre- 
scribed In  f  570.57(a)  (1) . 

In  consideration  of  the  foregoing,  It  Is 
proposed  that  49  CFR,  Part  570,  Subpcut 
B,  Vehicle  Jn  Use  Inspection  Standards 
tor  Vehicles  With  GVWR  of  More  Than 
10,000  Pounds,  be  amended  as  follows: 


FEDERAL  REGISTER,   VOL   42,   NO.   20— MONDAY,   JANUARY    31.    1977 


5712 

1.  Paragraph  570.57(a)  (2)  is  amended 
as  follows: 

§"570.57     Air  brake  system  and  air-over- 
hydraulic  brake  subsystem. 

•  •  •  •  • 

(a)  Air  brake  system  integrity.  •  •  • 
(2)  The  air  brake  system  compressor 
shall  increase  the  air  pressure  in  the  res- 
ervoir (s)  from  the  level  developed  after 
the  test  prescribed  in  §  570.57(a)(1)  to 
the  initial  pressure  noted  before  the  full 
brake  application,  with  the  engine  run- 
ning at  the  manufacturer's  maximum 
recMnmended  number  of  revolutions  per 
minute,  in  not  more  than  30  seconds. 

•  •  •  •  • 

2.  The  closing  text  of   5  570.57(a)    is 
amended  to  read: 

Inspection  procedure.  With  the  air  sys- 
tem charged,  open  the  drain  cocks  in  the 
service  and  supply  reservoir  on  the  truck 
or  truck-tractor.  Note  the  pressure  at 
which  the  visual  or  audible  warning  de- 
vice connected  to  the  low-pressure  in- 
dicator Is  activated.  With  all  drain  cocks 
closed  and  with  the  trailer (s)  imcoupled, 
read  the  air  pressure  gauge  when  the 
system  Is  fully  charged.  Make  one  full 
service  brake  application,  and  again  read 
the  air  pressure  gauge.  Deplete  the  air 
pressure  in  the  system  to  at  least  10  p.s.1. 
below  the  compressor  cut-in  pressure. 
Increase  the  air  pressure  at  the  manu- 
facturer's maximum  recommended  rev- 
olutiuts  per  minute  and  determine  the 
time  required  to  increase  the  air  pres- 
sure from  the  level  achieved  after  one 
brake  application  to  the  level  of  the 
fully  charged  system.  Continue  nmiilng 
the  engine  until  the  governor  cuts  out 
and  note  the  pressure.  Reduce  engrlne 
speed  to  idle,  couple  the  traller(s).  If 
apidlcaJsle,  and  make  a  series  of  brake 
appUcatlcms.  Note  the  pressure  at  which 
the  governor  cuts  In.  Increase  engine 
speed  to  fast  idle  and  charge  the  system 
to  its  governed  pressure.  Stop  the  en- 
gine and  record  the  pressure  drop  in 


PROPOSED  RULES 

ps.i.  per  minute  with  brakes  released 
and  with  brakes  fully  applied. 

3.  Paragraph  570.57(c)  (1)  is  amended 
to  read: 

(c)  ' Air-over-hydraulic  brake  subsys- 
tem integrity.  •  •   • 

(1)  With  the  vehicle  in  a  stationary 
position,  compressed  air  reserve  shall 
be  sufficient  to  permit  one  full  service 
brake  application,  Eifter  the  engine  is 
stopped  and  with  the  system  fully 
charged,  without  lowering  reservoir  pres- 
sure more  than  20  percent  below  the 
initial  reading.  From  the  level  developed 
after  this  brake  application,  the  air  com- 
pressor shall  increase  the  air  pressure 
in  the  reservoir (s)  to  the  initial  pres- 
sure noted  before  the  full  brake  appli- 
cation, with  the  engine  running  at  the 
recommended  maximum  number  of  rev- 
olutions per  minute,  in  not  more  than 
30  seconds. 

*  •  *  •  • 

4.  The  closing  text  of  §  570.57(c)  is 
amended  to  read : 

Inspection  procedure.  With  the  air  sys- 
tem charged,  open  the  drain  cocks  in 
the  service  and  supply  reservoir  on  the 
truck  or  truck-tractor.  Note  the  pres- 
sure at  which  the  visual  or  audible  warn- 
ing device  connected  to  the  low-pressure 
Indicator  is  activated.  With  all  drain 
cocks  closed  and  with  the  trailer(s)  im- 
coupled, read  the  air  pressure  gauge 
when  the  system  is  fully  charged.  Make 
one  full  service  brake  application,  and 
again  read  the  air  pressure  gauge.  De- 
plete the  air  pressure  in  the  system  to 
at  least  10  p.s.1.  below  the  compressor 
cut-in  pressure.  Increase  the  air  pres- 
sure at  the  manufacturer's  maximum 
recommended  revolutions  per  minute 
and  determine  the  time  required  to  in- 
crease the  air  pressure  from  the  level 
achieved  after  one  brake  appUcation  to 
the  level  of  the  fully  charged  system. 
Continue  running  the  engine  imtil  the 
governor  cuts  out  and  note  the  pressure. 
Reduce  engine  speed  to  idle,  couple  the 


trailer(s),  if  applicable,  and  make  a 
series  of  brsike  applications.  Note  the 
pressure  at  which  the  governor  cuts  in. 
Increase  engine  speed  to  fast  idle  and 
charge  the-system  to  its  governed  pres- 
siire.  Stop  the  engine  and  record  the 
pressure  drop  in  p.s.1.  per  minute  #lth 
brakes  released  and  with  brakes  fully 
applied. 

Interested  persons  are  invited  to  sub- 
mit comments  on  the  proposal.  Com- 
ments should  refer  to  the  docket  num- 
ber and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety  Admin- 
istration, Boom  5lb8,  400  Seventh  Street. 
S.W.,  Washington,  D.C.  20590.  It  is  re- 
quested but  not  required  that  10  copies 
be  submitted. 

All  comments  received  before  the  close 
of  business  on  the  comment  closing  date 
indicated  below  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent  pos- 
sible, comments  filed  after  the  closing 
date  will  also  be  considered.  However, 
the  rulemaking  action  may  proceed  at 
any  time  after  that  date,  and  comments 
received  after  the  closing  date  and  too 
late  for  consideration  in  regard  to  the 
action  will  be  treated  as  suggestions  for 
future  rulemaking.  The  NHTSA  will  con- 
tinue to  file  relevant  material  as  it  be- 
comes available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Comment  closing  date.  March  25, 1977. 

(Sec.  103.  lOB,  119,  Pub.  L.  89-663,  80  Stat. 
718  (15  U.S.C.  1392,  1397,  1407);  delegation 
of  autborlty  at  49  CPR  150(b)  and  601.8(d) ) . 

Issued  on  January  24, 1977. 

Prkd  W.  VerTKR,  Jr., 
Associate  Administraioir, 
Traffic  Safety  Programs. 

(PR  Doc.77  2961  Piled  l-28-77;8:46  am] 
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ThU  section  of  ths  FEDERAL  REGISTER  contains  documents  other  than  rules  or  proposed  rules  that  are  applicable  to  the  putiHc  Notices 
ot  hearings  and  investigations,  committee  meetings,  agency  decisions  and  rulings,  delegations  of  authority,  filing  of  petitions  and  applications 
and  agency  statements  of  organization  and  functions  are  examples  of  documents  appearing  in  this  section. 


FEDERAL  ENERGY 
ADMINISTRATION 

ISSUANCE  OF  DECISIONS  AND  ORDERS 
BY  THE  OFFICE  OF  EXCEPTIONS  AND 
APPEALS 

Week  of  November  15  through 
November  19, 1976 

Notice  is  hereby  given  that  during  the 
week  of  Novemver  15  through  November 
19,  1976,  the  Decisions  and  Orders  sum- 
marized below  were  issued  with  respect 
to  Appeals  and  Applications  for  Ex- 
ception or  other  relief  filed  with  the 
Office  of  Exceptions  and  Appeals  of 
the  Federal  Energy  Administration.  The 
following  summary  also  contains  a  list 
of  submissions  which  were  dismissed  by 
the  Office  of  Exertions  and  Appeals  and 
the  basis  for  the  dismissal. 

Appeals 

Navajo  Refining  Company;  Artcsia,  N.  Mcx.: 
FEA-0905:  Crude  Oil. 

On  July  19,  1976,  the  Navajo  Refining 
Company  (Navajo)  filed  an  Appeal  from  a 
Decision  and  Order  which  the  Federal  En- 
ergy Administration  had  Issued  to  it  on  June 
21,  1976.  Navajo  Ref.  Co.,  3  PEA  Par.  83.242 
(June  21.  1976) .  In  the  June  21  determlnaUon 
the  FEA  granted  Navajo  an  exception  from 
the  provisions  of  10  CFB  211.67  (the  Old  Oil 
Entitlements  Program)  and  thereby  partially 
relieved  the  firm  of  Its  entitlement  purchase 
obligations  during  the  period  June  1  through 
November  30,  1976.  The  exception  reUef  ap- 
proved In  that  Order  was  based  on  the  his- 
torical financial  data  submitted  by  Navajo 
for  Its  refining  and  marketing  operations 
for  the  fiscal  years  ir70  through  1974  and 
the  first  six  months  of  the  firm's  1975  fiscal 
year.  In  Its  Appeal,  Navajo  contended  that 
the  historical  financial  data  that  the  FEA 
utilized  in  the  June  21  Order  does  not  accu- 
rately reflect  the  firm's  historical  level  of 
profitability  because  Navajo  restated  Its  fi- 
nancial operating  results  for  fiscal  years  1973 
and  1974  and  the  first  six  months  ot  Its  1975 
fiscal  year.  The  Appeal,  If  granted,  would 
have  resulted  In  the  recalculation  of  Navajo's 
historic  profitability  on  the  l>asls  of  the  re- 
stated historical  financial  data  and  -the  ap- 
proval of  additional  exception  relief  from 
Navajo's  purchase  obligations  under  the  En- 
titlements Program.  In  considering  Navajo's 
Appeal,  the  FEA  determined  that  during  the 
firm's  1975  fiscal  year  it  changed  the  method 
by  which  It  accounted  for  certain  transac- 
tions relating  to  the  resale  or  exchange  of 
foreign  crude  oU  and  associated  Import  tick- 
ets. In  approving  this  change  in  accounting 
treatment,  Navajo's  Independent  accountants 
required  the  firm  to  restate  Its  financial  op- 
erating results  for  fiscal  years  1973  and  1974. 
The  FEA  noted  that  Navajo  had  submitted 
the  restated  financial  material  sufficiently  In 
advance  of  the  issviance  of  the  June  31,  1976 
exception  Decision  to  have  permitted  It  to 
be  taken  into  account  In  connection  with 
that  prooeedlng.  The  FKA  determined  that 
the  restatement  of  the  financial  data  mate- 


rially distorted  Navajo's  historical  level  of 
profitability  which  had  been  used  to  calculate 
the  amount  of  exception  relief  approved  In 
the  June  21  Decision,  and  concluded  that 
the  level  of  exception  relief  previously  pro- 
vided should  be'  increased  to  reflect  the 
restated  financial  data.  The  FEA  therefore 
granted  Navajo's  Appeal. 

Sun  Co..  Inc.;  Washington.  D.C;  FEA-099S: 
Freedom  of  Information 

Sun  Company.  Inc.  appealed  from  a  par- 
tial denial  by  the  FEA  Information  Access 
Officer  of  a  Request  for  Information  which 
the  firm  had  submitted  under  the  Freedom 
of  Information  Act  (the  Act).  In  Its  Initial 
request,  Sun  requested  27  categc^rles  ot  In- 
formation which  relate  to  the  FEA's  crude 
oil  transfer  pricing  requirements.  Including 
the  supporting  data  used  by  the  FEA  in 
calculating  representative  prices  for  various 
types  of  crude  oil.  In  the  Order  which  he 
issued  the  FEA  information  Access  Officer 
released  certain  dociiments  and  wittiheld 
other  material  on  the  grounds  that  it  was  ex- 
empt from  mandatory  disclosure  under 
either  Exemption  4  or  5  of  the  Act.  In  analyz- 
ing the  Sun  Appeal,  the  FEA  determined 
that  certain  documents  which  Sun  sought 
had  already  been  denied  in  a  prior  Decision 
which  had  l>een  issued  with  respect  to  an- 
other Appeal  under  the  Act  which  Sun  had 
filed.  The  FEA  also  determined  that  of  the 
remaining  documents,  two  complete  docu- 
ments and  portions  of  five  others  which  were 
withheld  should  have  beoi  released  to  Sun. 
The  FEA  determined  that  the  two  doc\iments 
which  should  have  been  released  contained 
purely  factual  material  and  were  not  ex- 
empt from  mandatory  public  disclosure  un- 
der the  Act.  The  portions  of  the  five  docu- 
ments which  were  released  were  deemed  by 
th*  FEA  to  contain  reasonably  segregable 
factual  material  or  dlsciisslons  which  de- 
scribe or  Implement  final  agency  policy  de- 
cisions which  should  have  been  released  un- 
der the  act.  The  FEA  also  reserved  a  decision 
concerning  the  releasabUlty  of  one  additional 
document  since  a  determination  with  respect 
to  its  releasabllity  was  not  possible  at  this 
time. 

Utopia  Oil  Industries,  Inc.;  Richland,  Wash.; 
FSA-0857;  Motor  GasoUne 

Utopia  Oil  Industries,  Inc.  (0topia)  ap- 
pealed from  a  Decision  and  Order  which  the 
FEA  Issued  to  It  on  March  31,  1976.  Utopia 
Oil  Induatries.  Inc..  3  FEA  Par.  83.166  (March 
31,  1976).  In  that  Decision,  the  FEA  denied 
trtopia's  request  that  it  be  assigned  a  new, 
lower-priced  supplier  of  motor  gasoline  for 
the  entire  base  period  use  of  motM'  gaso- 
line of  the  firm's  Sunnyside,  Washington  re- 
tall  outlet.  The  Appeal,  If  granted,  would  re- 
verse the  March  31,  1976  Decision  and  Order 
and  grant  Utx^la  the  exception  relief  which 
It  ortglnaUy  requested.  In  considering 
Utopia's  Appeal,  the  FEA  determined  that 
contrary  to  the  firm's  assertions,  the  FEA 
did  not  err  by  taking  into  account  ttie  petro- 
leum related  (q>eratlon8  of  the  entire  firm  in 
considering  Utopia's  claim  that  the  FEA  reg- 
ulatory requirements  resulted  In  a  serious 
financial  hardship.  On  the  basis  of  the  analy- 
sis conducted  the  FEA  also  concluded  that 


no  showing  had  been  made  that  the  denial  of 
the  exception  application  advecsely  a£Fected 
the  public  interest  in  a  sulxtantlal  manner. 
The  firm's  Appeal  was  therefore  denied. 

Requests  fob  Exception 

.Atlantic  Richfield  Co.;  DaUtu,  Tex  :  FEE- 
3260  through  FEE-3273;  Natural  Gus 
Liquids  and  Productt 

Atlantic  Richfield  Company  (Arco)  filed 
Applications  for  Exception  from  the  pro- 
visions of  10  CFR  212.165  which.  If  granted, 
would  permit  Arco  to  increase  the  prices  it 
charges  to  reflect  non-product  cost  Increases 
which  the  firm  has  incurred  in  producing 
natural  gas  liquid  products  and  natural  gas 
liquids  at  certain  of  its  natural  gas  process- 
ing plants.  In  considering  the  i^jplicatlons, 
the  FEA  noted  that  a«  a  general  rule  ex- 
ception relief  will  be  granted  to  any  natural 
gas  processor  which  can  demonstrate  that 
the  nou-product  costs  which  it  has  experi- 
enced since  May  1973  have  Increased  sub- 
stantially In  excess  of  the  $.006  per  gallon 
pasethrough  for  natural  gas  liquid  products 
and  the  $.00375  per  gallon  paasthrough  for 
natural  gas  liquids  permitted  under  Section 
212.165.  The  FEA  found  that  Arco  had  made 
such  a  showing  with  respect  to  14  of  its 
plants  and  therefore  granted  the  firm  appro- 
priate exception  relief  for  those  plants. 

Boston  Gas  Co.:  Washington,  DC :  FEE- 
3213;  Propane 

The  Boston  Gas  Company  (Boston  Oas) 
submitted  an  application  for  an  extension 
of  exception  relief  in  which  tt  requested  that 
an  exception  granted  to  the  firm  by  FKA 
Region  I  on  March  8.  1974,  be  extended  until 
at  least  April  15,  1977.  The  firm  asserted  that 
an  extension  would  permit  Boston  Gas  to 
retain  and  utilize  its  current  allocation  for 
propane  for  SNO  feedstock  for  the  remainder 
of  the  current  heating  season.  In  ccuislder- 
Ing  Boston  Oas'  request,  the  FSA  found  that 
Boston  Gas  faUed  to  make  a  timely  aubmls- 
slon  of  the  additional  lnform*tlon  which  the 
FEA  requested  with  retpact  to  an  AppUca- 
tion for  Assignment  submitted  pursuant  to 
the  provisions  of  10  CFR  211.19.  In  view  of 
the  firm's  failure  to  diligently  pursu*  its 
remedies  In  that  Assignment  |»ooeedlng  the 
FEA  concluded  that  it  would  not  extend  ex- 
ception relief  In  the  manner  which  the  firm 
requested.  The  FEA  itoied  however,  that  a 
final  determination  of  that  Application  for 
Assignment  was  not  expected  to  be  Issued 
to  Boston  Oas  untU  after  January  1,  1976. 
Consequently,  since  the  previous  exception 
would  expire  on  December  31,  1976,  some  ex- 
tension of  time  was  waranted  in  order  to 
.  assure  Boston  Oas  of  an  adequate  supply  of 
^NO  feedstock  peitdlng  a  determination.  Ac- 
cordingly, the  exception  relief  provided  in 
the  previous  Decision  was  extended  until 
May  16.  1977. 

Clark  Equipment  Co..  Buchanan,  ^rich.; 
FEE-25S3;  Propane. 

Clark  Equipment  Company  (Clark)  filed 
an  Application  for  Exception  from  the  pro- 
visions of  10  CFB  211.12.  vtilch.  If  granted, 
would  restilt  in  the  Iwauance  of  Orders  by 
the  ^EA  Increasing  tbm  btithiI  base  period 
use  of  propane  at  Clark's  Owlnner.  North 
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Dakota  plant  from  341,842  to  1,070,318  gal- 
lons.  Clark  claimed  that  during  tbe  base 
period  the  Gwlnner  plant  was  aubstantlally 
expanded  and  tbe  space  heating  aquipment 
of  tbe  plant  was  modernized.  According  to 
tbe  Clark  submission  the  additional  usage  of 
propane  which  resulted  from  that  ezpamilon 
and  modernization  was  not  reflected  in  the 
firm's  base  period  use  of  propane.  In  con- 
sidering   the    exception    request,    tbe    FEA 
found  that  Clark's  propane  requirements  at 
the  Owinncr  facility  had  increased  substan- 
tially when  the  expanded  manufacturing  fa- 
oUltlee  became  operational  subsequent  to  the 
base    period.    The    FEA    also    found    that    if 
Clark  were  unable  to  obtain  an  Increase  in 
Ita  adjusted  base  period  use  of  propane  at 
the  ©winner  location,  the  objectives  speci- 
fied In   Section  4(b)(1)    of   tbe   Emergency 
Petroleum  Allocation  Act  of  1973.  as  amend- 
ed,  would  be   significantly  frustrated.   The 
FKA  also  found  that  the  base  period  use  of 
propane  at  the  G winner  plant  was  signifi- 
cantly less  than  its  current  requirements, 
and  that  a  gross  disparity  existed  between 
the  quantity  of  propane  which  the  firm  is 
actually  using  and  its  base  period  use.  More- 
over, the  FEA  determined  that  the  allocation 
to  Clark  of  the  additional  volumes  of  pro- 
pane which  it  requb-es  for  Its  Gwlnner  fa- 
cility would  not  seriously  affect  the  market 
for  the  product  or  adversely  affect  In  a  sig- 
nificant  manner   any  other   wholesale   pur- 
chaser-consumer in  the  applicable  marketing 
area.     The   FEA   therefore    concluded    that 
Clark  qualified  for  exception  relief  under  the 
criteria  established  in  Climax  Molybdenum 
Co.,  a  FEA  Par.  83,157  (May  20,  1976).  How- 
ever, the  FEA  also  held  that  a  portion  of  the 
additional  quantity  of  propane  requested  by 
Clark  was  Intended  as  fuel  for  space  heating 
equipment  which  was  installed  In  late  1975. 
Exception  relief  waa  denied  with  respect  to 
that  usage  because  It  was  found  to  contra- 
vene the  national  policy  to  encourage  alter- 
nate fuel  sources  Instead  of  propane  when 
inatalUng  new  equipment  subsequent  to  the 
promulgaUon   of   the   PEA   regulatory   pro- 
gram. On  the  basis  of  these  findings,  excep- 
tion relief  was  approved  incrfeslng  the  base 
period  use  of  propane  at  the  Gwlnner,  North 
Dakota  plant  to  717,000  gallons  per  year. 

Estate  of  George  H.   Coates;   Dallas.   Tex.; 
FEE-3199:  Natural  Gas  Liquids. 

The  Estate  of  George  H.  Coates  (Coates) 
filed  an  Application  for  Exception  from  the 
provisions  of  10  CFB  212.165  which,  If  grant- 
ed, would  permit  Coates  to  Increase  the  bell- 
ing price  of  natural  gas  liquids  produced  at 
Ita  Jay  Simmons  gas  plant  to  reflect  the  non- 
product  cost  IncresLses  which  the  applicant 
has  Incurred  In  producing  natural  gas  liquids 
at  that  plant.  In  considering  the  applica- 
tion, the  FEA  noted  that  as  a  general  rule 
exception  relief  will  be  granted  to  any  natu- 
ral gas  processor  which  can  demonstrate  that 
the  non -product  costs  which  it  has  experi- 
enced since  May  1973  have  Increased  sub- 
stantially in  excess  of  the  $.00375  per  gallon 
passthrough  for  natural  gas  liquids  per- 
mitted under  Section  212.165.  The  FEA  found 
that  Coates  had  made  such  a  showing  with 
respect  to  its  Jay  Simmons  gas  plant  and 
therefore  granted  the  Estate  of  George  H. 
Coates   appropriate   exception   relief. 

Gasco  Gasoline.  Inc.;   Oxnard,  Calif.;  FEE- 
2686:  Motor  Gasoline. 

Gasco  Gasoline.  Inc.  filed  an  Application 
for  Exception  from  the  provisions  of  10  CFB 
212.9  which.  If  granted,  would  have  resulted 
In  the  issuance  of  orders  assigning  Oaaco  a 
new,  lower-priced  supplier  for  a  jjortlon  of 
the  firm's  base  period  use  of  motor  gasoline 
to  replace  tbe  Fletcher  Oil  and  Refining 
Oompany  (Fletcher) .  In  considering  the  ap- 
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pUeatloo  the  TSA  determined  that  contrary 
to  Oaaoo'8  allegations,  the  price  which  Oasco 
pays  Fletcher  for  motor  gasoline  Is  only  mar- 
ginally higher  than  the  average  of  tbe  prices 
which  the  firm's  competitors  are  required  to 
pay  their  suppliers.  Tbe  FEA  also  found  that 
Oasoo  iB  able  to  offset  tbe  marginally  higher 
price  of  the  gaaoUne  received  from  Fletcher 
with  purchases  of  lower-priced  motor  gaso- 
line from  other  suppliers.  As  a  result,  the 
weighted  average  price  which  Gasco  pays  for 
Its  motor  gasoline  supplies  is  not  significantly 
different  from  the  prices  which  the  firm's 
competitors  pay  to  their  suppliers  for  motor 
gasoline.  With  respect  to  a  further  claim  by 
Oasco  that  Fletcher  has  been  frequently 
unable  to  supply  the  firm  with  adequate  vol- 
umes of  motor  gasoline,  Gasco  acknowledged 
that  it  has  consistently  attempted  to  mini- 
mize its  purchases  of  motor  gasoline  from 
Fletcher.  Since  Oasco  had  provided  no  mate- 
rial which  indicates  that  Its  operations  had 
experienced  a  substantial  adverse  Impact  as 
a  result  of  the  alleged  supply  difficulty,  the 
FEA  concluded  that  Gasco  had  failed  to 
establish  that  the  maintenance  of  Its  base 
period  supplier/purchaser  relationship  with 
Fletcher  resulted  In  a  serious  hardship  of 
gross  inequity  to  Gasco  and  the  firm's  ex- 
ception application  was  denied. 


Casper,   Wyo.;   FEE~ 


Witliam   C.   Kirkwood; 
3208;  Crude  Oil. 

William  C.  Kirk  wood  (Klrkwood)  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CPR,  Part  212,  Subpart  D.  The  excep- 
tion request.  If  granted,  would  relieve  Klrk- 
wood of  the  obligation  to  refund  any  reve- 
nues which  the  firm  may  have  realized  as  a 
result  of  Improperly  charging  exempt  prices 
for  crude  oil  from  certain  properties  located 
In  Wyoming  and  Colorado.  Klrkwood  re- 
quested that  the  exception  relief  be  granted 
retroactively  for  the  period  September  1,  1973 
through  April  30,  1976.  In  considering  Kirk- 
wood's  Application,  the  FEA  determined  that 
Klrkwood'B  assertions  that  it  might  be  ad- 
versely affected  as  a  result  of  possible  com- 
pliance action  by  the  FEA  are  purely  specula- 
tive, and  that  an  argument  based  on  ^ecu- 
latlve  future  hardship  does  not  form  a  proper 
basis  for  the  approval  of  exception  relief.  The 
PEA  therefore  denied  Klrkwood's  request. 

W.  C.  Montgomery:  Midland,  Tex.:  FEE~238i: 
Crude  Oil. 

W.  C.  Montgomery  filed  an  Application  for 
Exception  from  the  provisions  of  10  CTR, 
Part  212.  Subpart  D.  The  exception  request. 
If  granted,  would  permit  Montgomery  to  seil 
the  crude  oil  produced  from  a  well  which  he 
proposes  to  drill  at  upper  tier  celling  prices. 
Montgomery's  request  was  based  on  the  as- 
sumption that  the  "property"  on  which  he 
proposed  to  drill  the  well  was  an  entire  320 
acre  lease  owned  by  the  Marathon  Oil  Com- 
pany (Marathon)  In  Lea  County,  New  Mexico 
from  which  crude  oil  was  already  being  pro- 
duced. In  considering  the  Application,  the 
FEA  determined  that  although  the  40  acre 
tract  on  which  the  proposed  Montgomery 
well  would  be  drilled  (the  McAlester  tract) 
had  originally  been  part  of  the  larger  320  acre 
lease  owned  by  Marathon,  the  right  to  prt>- 
duoe  crude  oil  on  the  40  acre  tract  was  as- 
signed by  Marathon  to  the  McAlester  Fuel 
Company  In  1949.  Consequently,  McAlester 
held  a  separate  right  to  produce  crude  Oil 
on  the  tract  during  1972.  In  accordance  with 
FEA  Ruling  1975-15,  tbe  McAlester  tract  was 
determined  to  be  a  separate  property.  The 
FEA  therefore  concluded  that  since  no  crude 
oil  was  yet  being  produced  from  the  prop- 
erty, all  of  tbe  crude  oil  which  would  be  pi»- 
duced  from  the  proposed  Montgomery  well 
could  be  sold  as  new  crude  oil  at  upper  tier 
ceiling  prices.  In  view  of  the  determination 


that  the  McAlester  tract  was  a  separate  prop- 
erty, the  FEA  concluded  that  exception  relief 
was  not  necessary  and  Montgomery's  Appli- 
cation was  dismissed  without  prejudice. 

Phillips  Petroleum   Co.;  Bartlesville,  Okla.; 
FEE-2791:  Crude  Oil. 

Phillips    Petroleum    Company     (Phillips) 
filed  an  Application  for  Exception  from  the 
provisions  of   10  CFR,  Part  212,  Subpart  D, 
which   If  granted,   would  permit  Phillips  to 
sell  crude  oU  produced  from  the  Alene  Lease 
(the  Lease)    at  upper  tier  celling  prices.  In 
considering   Phillips   exception   request,   the 
FEA  determined  that  the  costs  of  producing 
crude  oil  from  the  Lease  have  Increased  sig- 
nificantly since  1974  and  as  a  result  of  these 
Increased    costs,    Phillips'    production    costs 
now  exceed  the  price  which  the  firm  Is  per- 
mitted to  charge  for  the  crude  oil  which  It 
sells.  Consequently,  the  FEA  concluded  that 
Phillips  does  not  have  an  economic  incentive 
to  continue  to  operate  the  Lease.  The  PEA 
also  found  that  there  would  be  little  possi- 
bility that  the  recoverable  crude  oil  on  the 
Lease  would  be  produced  by  any  firm  in  the 
absence  of  the  type  of  exception  relief  re- 
quested by  Phillips.  The  nation  would  there- 
fore be  deprived  of  that  amount  of  recover- 
able crude  oil  If  exception  relief  Is  not  ap- 
proved and  the  wells  on  the  Lease  were  aban- 
doned. On  the  basis  of  previous  precedents 
Involving  similar  ffictual  situations,  the  FEA 
concluded  that  the  application  of  the  lower 
tier  celling  price  rule  In  this  case  resulted 
in  a  gross  inequity.  Accordingly,  Phillips  was 
granted  exception  relief  which  permits  the 
firm  to  sell  at  upper  tier  celling  prices  44.02 
percent  of  the  crude  oil  produced  and  sold 
from  the  Lease. 

Ruthven,  Inc.   (Ruthven)    filed  an  Applt- 
cfttion  for  Exception  from  the  provisions  of 
10  CPR„  Part  212,  Subpart  D.  The  request.  If 
granted,    would    result    In    a   determination 
that  the  firm's  Ben  Rein  lease  was  a  stripper 
well  property  during  the  period  December  1, 
1973  through  December  31,  1975,  and  there- 
by relieve  Ruthven  of  any  obligation  to  re- 
fund revenues  which  It  may  have  realized  as 
a  resiilt  of  charging  unlawful  prices  for  crude 
oil  produced  and  sold  from  the  lease  during 
the    period.    In    Its    exception    application, 
Ruthven  contended  that  the  Ben  Rein  lease 
would  have  been  classified  as  a  stripper  well 
property   during   the   period   of   the   alleged 
overcharges  if  the  lease's  Well  No.  5,  which 
produces  crude  oil  from  two  separate  reser- 
voirs,  were  regarded  as  two  sepai-ate  wells. 
In  considering  Ruthven's  exception  request, 
the  FEA  noted  that  pursuant  to  Ruling  1975- 
12,  a  well  may  be  regarded  as  two  wells  for 
the  purpose  of  calculating  average  daily  pro- 
duction pursuant  to  the  stripper  well  lease 
exemption  only  If  the  well  consists  of  two  or 
more  tubing  strings  and  the  production  capa- 
bilities of  each  formation  are  unaffected  by 
any  change  in  the  production  level  of  any 
other  formation  producing  crude  oil  through 
the    same   well.   The   FEA   determined    that 
Ruthven's  Ben  Rein  lease  Well  No.  5  produces 
crude   oil   from   two  reservoirs  through   the 
same  tubing  string  and  that  the  production 
capabilities  of  each  reservoir  are  not  inde- 
pendent of  each  other.  The  FEA  therefore 
concluded  that  Well  No.  5  did  not  qualify 
as  a  multiple  completion  well  under  Ruling 
1975-12.  The  FEA  further  noted  that  the  type 
of  specialized  treatment  for  multiple  com- 
pletion   wells    discussed    In   Ruling    1975-12 
was  Intended  to  compensate  crude  oil  pro- 
ducers who  Invested  a  significant  amount  of 
capital  In  excess  of  that  generally  required 
to  complete  a  single  well.  Since  Ruthven  had 
not  demonstrated  that  the  cost  of  oompleUng 
and  operating  WeU  No.  6  substantially  ex- 
ceeds the  Investment  required  to  complete 
and   operate  a  well   which  produces   crude 
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oil.) 


oU  from  only  one  formation,  the  ^BA  denied 
Ruthven's  request  for  exception  relief  with- 
out prejudice  to  a  refiling  after  the  IVA 
formally  concludes  Its  Investigation  of  the 
alleged  overcharges. 


SAS   Co^   Los    Angeles, 
Crude  OU. 


Calif.;    FEES-2B43: 


SAS  Company  (SAS)  filed  an  Application 
for  exception  from  the  provisions  of  10  CFR. 
Part  212.  Subpart  D.,  which,  if  granted, 
would  permit  SAS  to  sell  crude  oil  produced 
from  Fault  Block  Units  4  and  6  located  In 
the  Wilmington  Field,  Long  Beach.  Califor- 
nia, at  prices  which  exceed  the  lower  tier 
ceUlng  prices.  In  considering  SAS'  exception 
request,  the  FEA  determined  that  since  SAS 
Is  not  the  operator  of  the  Units  Involved 
and  owns  only  a  small  working  Interest  In 
-each  of  them,  the  Units  would  not  be  aban- 
doned In  the  event  that  SAS  terminated  Its 
Interest  In  them.  Moreover,  the  FEA  noted 
that  It  had  recently  declined  to  grant  excep- 
tion relief  requested  by  the  caty  of  Long 
Beach,  owner  of  a  majority  share  of  the  work- 
ing Interests  In  Units  4  and  5  and  operator 
of  a  large  segment  of  each  of  these  units, 
which  would  have  permitted  Long  Beach  and 
all  other  working  Interest  owners  In  the  Units 
to  sell  their  crude  oil  at  prices  which  exceed 
the  maximum  permissible  levels  specified  in 
the  FEA  Price  Regulations.  City  of  Long 
Beach,  4  PEA  Par.  83,040  (Augtist  10,  1976). 
The  FEA  determined  that  the  Long  Beach 
Decision,  which  indicates  that  Units  4  and  5 
are  presently  operating  at  a  profit,  supports 
the  conclusion  that  these  Units  would  not 
be  abandoned  in  the  event  SAS'  exception 
request  Is  denied.  Finally,  the  FEA  found 
that  prior  to  the  promulgation  of  the  FEIA 
Price  Regulations,  SAS  Incurred  a  loss  with 
respect  to  the  property  concerned  whereas 
In  1974,  when  the  Price  Regulations  were  in 
effect,  the  property  generated  a  cash  Income. 
The  FEA  therefore  concluded  that  SAS  had 
not  established  that  th^  application  of  the 
FEA  Price  Regulations  had  produced  the  fi- 
nancial difficulties  which  the  firm  Is  cur- 
rently experiencing.  Consequently,  tbe  FEA 
concluded  that  SAS  had  not  demonstrated 
that  the  application  to  the  firm  of  the  pro- 
visions of  10  CFR,  Par^  212.  Subpart  D,  con- 
stituted a  serious  hardship  or  gross  Inequity 
and  the  firm's  exception  request  was  denied. 

Texaco,  Inc.;  Houston,  Tex.;  FEE-3243 
through  FEE-3257;  FEE^-3290  through 
FEE-3292;  Natural  Gas  Liquid  Products. 

Texaco,  Inc.  (Texaco")  filed  Applications  for 
Exception  from  the  provisions  of  10  CRl 
212.166  which.  If  granted,  would  permit  Tex- 
aco to  increase  the  prices  It  charges  to  reflect 
non-product  cost  Increases  which  the  firm 
has  Incurred  In  producing  natural  gas  liquid 
products  at  certain  of  its  natural  gas  process- 
ing plants.  In  considering  the  applications, 
the  FEA  noted  that  as  a  general  rule  excep- 
tion relief  will  be  grtmted  to  any  natural  gas 
processor  which  can  demonstrate  that  the 
non-product  costs  which  it  has  experienced 
since  May  1973  have  Increased  substantially 
In  excess  of  the  9.006  per  gallon  passthrough 
for  natural  gas  liquid  products  permitted 
under  Section  212.165.  The  FEA  found  that 
Texaco  had  made  such  a  showing  with  respect 
to  18  of  Its  plants  and  therefore  granted 
the  firm  appropriate  exception  relief  for  those 
plants. 

United  RtMning  Co.;  Warren,  Penn.;  FEE- 
2404;  FEE-2735:  Crude  OU. 

United  Refining  Company  (United)  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  214.31  (the  Mandatory  Canadian 
OroOe  Oa  AUocaUon  Procram).  If  Untted's 
request  were  granted,  the  base  period  runs 
to  stUls  of  Gkn*dlan  crude  oU  at  Its  West 
Branch,    Michigan    refinery    would    be    in- 


creased. On  Juy  13, 1978  United  filed  a  second 
Application  which,  if  granted,  would  result 
In  the  deslgnatloix  of  West  Branch  as  a  first 
priority  refinery.  In  considering  Unlted's  re- 
quest tor  classification  of  West  Branch 
as  a  first  pric»lty  facility,  the  FEIA  noted  that 
the  Deputy  Assistant  Administrator  for  Regu- 
latory Programs  had  originally  clEisslfled  West 
Branch  as  a  first  priority  refinery  for  the 
second  quarter  of  1976  but  had  Indicated  that 
he  would  reclassify  the  facility  as  second 
priority  for  the  allocation  period  beginning 
July  1.  1976  unless  United  demonstrated 
that  it  could  not  acquire  additional  supplies 
of  non -Canadian  crude  oil  by  means  of  ex- 
changes. The  Deputy  Assistant  Administra- 
tor subsequently  determined  that  a  crude  oil 
exchange  with  Mobil  Oil  Corporation  (Mobil) 
was  available  to  United  and  therefore  redes- 
ignated West  Branch  as  a  second  priority 
facility.  In  considering  Unlted's  exception  re- 
quest, the  FEA  determined  that  United  had 
not  shown  that  the  proposed  exchange  with 
Mobil  was  unworkable.  The  PEA.  further 
stated  that  even  if  United  could  make  such  a 
showing.  In  order  to  qualify  as  a  first  priority 
refinery  under  the  Canadian  Allocation  Regu- 
lations a  refinery  must  establish  that  It  can- 
not obtain  sufficient  crude  oil  to  operate  Its 
refinery  at  76  percent  of  its  base  period  runs 
to  stills.  The  FEA  concluded  that  even  with- 
out the  proposed  exchange  United  currently 
processes  a  volume  of  crude  oil  which  ex- 
ceeds 100  i>ercent  of  its  base  period  runs  to 
BtUls  and  therefore  the  firm  does  not  meet 
one  of  the  regulatory  criteria  which  it  must 
satisfy  In  order  to  qualify  as  a  first  priority 
refinery. 

In  its  April  21,  1976  exception  request 
United  contended  that  due  to  an  extraordi- 
nary series  of  operating  problems  which  oc- 
curred at  West  Branch  during  the  base  pe- 
riod, the  quantity  of  crude  oil  which  it 
processed  during  that  period  was  substan- 
tially less  than  historic  levels  and  that  the 
base  period  is  therefore  unrepresentative  of 
Its  historic  performance.  After  considering 
Unlted's  contentions,  the  FEA  determined 
that  the  condemnation  of  the  West  Branch 
refinery's  preflaah  tower  and  the  consequent 
reduction  in  crude  oil  runs  to  stills  which 
occurred  over  eight  months  of  the  base  pe- 
riod was  an  anomalous  event  which  affected 
the  firm  In  a  significant  manner.  Since  this 
event  resulted  In  a  dlstcHrtlon  In  the  intended 
use  of  the  base  period  to  reflect  a  relatively 
normal  and  customary  period  of  busmess 
activity,  the  FEA  adjusted  the  refinery's 
base  period  runs  to  stills  of  Canadian  crude 
oil  In  order  to  compensate  for  that  dlstor- 
tl(Hi.  The  FEA  declined  however  to  adjust 
Unlted's  base  period  volume  to  compensate 
for  various  other  operating  problems  which 
allegedly  occixrred  during  the  base  period. 
The  FEA  concluded  In  this  respect  that  In 
view  of  slgnlficajit  discrepancies  between 
various  submissions  which  United  had  filed, 
no  concltSBlve  findings  could  be  made  as  to 
these  alleged  difficulties.  Finally,  the  FEA 
determined  that  United  had  not  shown  that 
In  the  absence  of  exception  relief  restoring 
West  Branch  to  first  priority  statvta,  the 
refinery  would  Incur  a  serious  hardship.  The 
FEA  concluded  that  portions  of  the  loss 
which  United  projected  for  West  Branch  In 
1976  were  attributable  to  events  which  were 
unrelated  to  t2ie  FEA  regulations.  The  FEA 
further  indicated  that  certain  of  Unlted's 
computatlcns  were  •rroneous  and  fm-ther- 
more  that  the  firm's  entitlements  revenues 
for  the  month  of  July  1976  alone  exceeded 
the  total  loss  projected  for  West  Branch 
for  the  entire  year.  Based  on  the  foregoing 
considerations,  the  FEA  denied  Unlted's  re- 
qtiest  that  West  Branch  be  designated  as 
a  first  priority  refinery  and  granted  a  por- 
tion of  the  adjustment  which  United  had 
requested  be  made  in  its  base  period  volume 
of  Canadian  crude  oil  runa  to  stills. 


PXTTTTON    FOt    SPECIAL    REDRESS    RELIEF 

Jorrell  Oil  Co,  Inc.;  Dosvea,  Va.:  FSG-C035: 
Motor  Ga»oUne. 

The  Jarren  Oil  Company,  Inc.  filed  a  Pe- 
tition for  Special  Redress  Relief  which,  if 
granted,  would  result  in  the  issuance  of  FEA 
orders  (I)  assigning  a  base  period  use  of 
motor  gasoline  to  a  new  retail  sales  faci'.iiy 
which  Jarrell  constructed;  and  (11)  assigning 
Exxon  Company,  U.S.A.  as  the  base  period 
supplier  of  the  new  faculty.  Jarrell.  a  whole- 
sale pxirchaser-reseller  of  motor  gasoline  and 
dleeel  fuel,  markets  those  products  under 
the  Texaoo  brand.  In  early  1975,  Jarrell  t>e- 
gan  the  construction  of  a  new  Exxon-branded 
retail  gSLSOllne  sales  facUlty  on  the  property 
adjacent  to  the  firm's  existing  truck  plaza  In 
order  to  accommodate  increased  traffic  asso- 
ciated with  tbe  opening  of  a  large  adjacent 
amusement  park  called  Kings  Dominion. 
However,  the  firm's  Application  for  Assign- 
ment of  a  base  period  use  of  gasoline  for 
the  proposed  facUlty  was  dismissed  by  FE.K 
Region  m  on  the  grounds  that  the  new  fa- 
cility was  an  extension  of  the  existing  Jar- 
rell's  Truck  Plaza,  rather  than  a  new  "retail 
sales  outlet"  as  defined  In  Section  211.51.  Jar- 
rell's  Appeal  of  that  determination  was  de- 
nied. In  considering  Jarrell's  Petition  for  Spe- 
cial Redress,  the  FEA  determined  that  Jar- 
rell's new  facility  does  not  technically  meet 
the  definition  of  a  new  "retail  sales  outlet " 
because  Jarrell  maintains  an  on-going  busi- 
ness activity  In  which  it  sells  gasoline  to 
end-users  from  Its  existing  truck  plaza.  Nev- 
ertheless the  FEA  found  that  Jarrell's  new 
station  Is  distinguishable  from  a  retail  sales 
outlet  which  has  merely  expanded  ita  exist- 
ing facility  since  the  new  station  was  con- 
structed to  provide  services  to  a  different 
market  from  the  exl-stlng  outlet  and  has  sep- 
arate facilities  for  service  and  maintenance. 
Moreover,  while  the  increased  demand  for 
gasoline  in  the  area  is  currently  being  satis- 
fied with  surplus  gasoline  supplied  by  Exxon, 
the  FEA  determined  it  was  never  intended 
that  new  retail  stations  should  be  supplied 
on  a  permanent  basis  with  surplus  product. 
The  FEA  also  determined  that  if  Exxon  were 
unable  to  supply  the  new  facllitv  with  sur- 
plus product.  Jarrell  would  be  forced  either 
to  discontinue  the  new  operation  resultlne  In 
the  loss  of  Its  Investment  or  to  convert  the 
station  to  a  Texaco  outlet  at  a  substantial 
coat  and  becaxise  of  the  lack  of  other  retail 
outlets  at  the  interchange,  Jarrell's  Inability 
to  obtain  a  base  period  use  of  gasoline  for 
the  new  facility  would  result  in  substantial 
economic  Inefficiency  and  a  gross  inequity  to 
both  Jarren  and  the  users  of  the  X:ings  Do- 
minion amixsement  park.  The  FEA  concluded 
that  .since  this  reeult  would  algnlfioanUy  frus- 
trate the  national  objectives  of  economic  ef- 
ficiency and  equitable  distribution  of  refined 
products,  special  rodrees  relief  was  warranted. 
The  FEA  therefore  directed  the  Regional  Ad- 
ministrator for  Region  in  to  assign  a  bafle 
period  use  of  gasoline  to  Jarrell's  new  facility 
as  if  n  were  a  new  retail  sales  outlet,  and  to 
assign  Exxon  as  the  facility's  base  period 
supplier. 

REQTTEST  rot  MODIFICATtON  OK  Recission 

Algon(jnln  SNG,  Inc.;  Washington,  DC; 
FMR-00S6:  Naphtha 
Algonquin  SIfO.  Inc.  (Algonquin  SNO) 
filed  an  Applioation  for  Reacissloa  of  a  De- 
cision and  Order  issued  to  the  Petrochemical 
Enm-gy  Group  (PEG)  on  June  28.  1976.  Petro- 
chemical Energy  Group,  3  PEA  Par.  80.661 
(June  28,  1976).  In  that  Decision,  the  FEA 
remanded  a  prevlotu  Assignment  Order  is- 
sued to  Algonquin  Gas  Transmission  Com- 
pany (Algonquin)  on  August  29.  1975  to  the 
Assistant  Administrator  for  RegiUatory  Pro- 
grams for  further  consideration  of  several 
issues  relating  to  the  allocation  of  naphtha 
to  AlgonqvUn  for  use  «»  feedstock  in  the 
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firm's  PreetowB,  Massachusetts  synthetic 
natural  gas  (SNO)  plant.  In  Its  present  Ap- 
plication, Algonquin  SNO  requested  that  the 
June  28  Decision  and  Order  be  rescinded  on 
the  ground  that  the  circumstances  upon 
which  the  June  28  Decision  was  predicated 
liiive  "changed  significantly"  since  the  date 
oC  its  Issuance.  Algonquin  SNO  contended 
that  although  the  Jtme  28  Order  was  parti- 
ally based  on  findings  regarding  the  exist- 
ence of  a  shortage  of  naphtha,  this  assump- 
tion has  been  repudiated  by  subesequent 
FEA  findings  which  were  prepared  In  con- 
nection with  a  proposal  to  exempt  most 
naphthas  from  the  scope  of  the  Mandatory 
Petroleum  Allocation  and  Price  Regulations. 
41  Fed.  Reg.  30096  (July  22,  1976).  In  con- 
sidering Algonquin  SNO's  Application,  the 
FEA  determined  that  the  findings  contained 
In  the  July  22  proposal  to  decontrol  naphthas 
did  not  constitute  "changed  circumstances" 
•s  that  term  Is  defined  In  10  CFR  205.136 
since  they  did  not  pertain  to  the  allocation 
of  naphtha  for  use  as  a  SNO  feedstock. 
Moreover,  the  FEIA  found  that  the  June  28 
Order  was  based  on  FEA  policies  regarding 
the  desirability  of  encouraging  conversion 
from  natural  gas  and  SNO  to  other  fuels  In 
view  of  the  existing  shortaf^e  of  natural  gas 
•nd  tlie  Inefficiency  of  SNO  production.  Ac- 
cordingly, the  FEA  determined  that  Algon- 
quin SNO  was  not  correct  in  contending 
tb*t  the  Jtme  28  Order  was  based  on  as- 
■umptlonfl  as  to  the  availability  of  naphtha. 
Tbe  Algonquin  SNO  Application  for  Reces- 
sion of  the  June  28  Order  was  therefore 
denied. 

Dismissals 

The  following  submissions  were  dismissed 
following  a  statement  by  the  applicant  indl- 
-eatlag  that  the  relief  requested  was  no  longer 
needed: 

'Al  Jones  Oil  Corp.;  Jamaica,  N.Y..  FEE-2822 
Fuller  Oil  Co.:  Fayetteville,  N.C.,  FEE-3341 
Superior  Oil  Co.;  Houston,  Tex.,  FEA-0898 

Tbe  f(^lowlng  submission  was  dismissed 
for  failure  to  correct  deficiencies  In  the  firm's 
flllng  as  reqtilred  by  the  FEA  Procedural 
Regulations : 

Connectimt  Refining  Co.:  New  York,  N.Y., 
FEA-0970 

The  following  submission  was  dismissed 
on  the  grounds  that  the  applicant  failed  to 
■tMnr  any  bosla  for  the  FEA  to  eliminate  or 
alter  the  requirement  that  the  firm  eatab- 
llab  an  escrow  account  as  a  condition  of  a 
Stay: 

Varibus  Corp.:  Beaumont,  Tix.,  FMR-0069 
Temporakt  Stat 

Th«  following  AppUcatlon  for  Temporary 
Btay  was  granted  on  the  grounds  that  the 
applicant  bad  made  a  compelling  showing 
that  temporary  stay  relief  was  necessary  to 
prevent  an  Irreparable  Injury: 

Qulncy  OU,  Inc.;  Qulncy,  Mass.;  FST-0054 

Copies  of  the  full  text  of  these  Deci- 
sions and  Orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of  Pri- 
vate Grievances  and  Redress,  Room  B- 
120.  2000  M  Street.  N.W.,  Washington. 
D.C.  20461.  Monday  through  Friday,  be- 
tween the  hours  of  1:00  p.m.  and  5:00 
p.m..  e.s.t..  except  Federal  holidays.  They 
are  also  available  in  Energy  Manage- 
ment: Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf  re- 
porter system. 

Dated:  January  24, 1977. 

Davo)  O.  Wilson, 
AcUng  General  Counsel. 
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CASES  RLED  WITH  THE  OFRCE  OF 
EXCEPTIONS  AND  APPEALS 

Week  of  December  31.  Id76  through 
January  7,  1977 

Notice  is  hereby  given  that  during  the 
week  of  December  31,  1976  through  Jan- 
uary 7,  1977,  the  appeals  and  applica- 
tions for  exception  or  other  relief  listed 
in  the  Appendix  to  this  Notice  were  filed 
with  the  Federal  Energy  Administra- 
tion's OfiBce  of  Exceptions  and  Appeals. 

Under  the  FEA's  procedural  regula- 
tions, 10  cm.  Part  205,  any  person  who 


will  be  aggrieved  by  the  FEA  action 
sought  in  such  cases  may  file  with  the 
FEIA  written  comments  on  the  applica- 
tion within  ten  days  of  service  of  notice, 
as  prescribed  in  the  procedural  regula- 
Uaas.  For  purposes  of  those  regulations, 
the  date  of  service  of  notice  shall  be 
deemed  to  be  the  date  of  publication  of 
this  Notice  or  the  date  of  receipt  by  an 
aggrieved  person  of  actual  notice,  which- 
ever occurs  first. 

Dated:  January  24, 1977. 

Davto  G.  Wilson. 
Acting  General  Counsel 
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.Melton'j  Auto  Service,  Petersburg,  Va.  fU  granted: 
The  FEA's  Sept.  20, 1976,  decision  and  Order  would  be 
modified,  and  Melton's  Anto  Beirice  would  be  as- 
signed a  base  period  use  of  783,9M  gtl/yr  of  motor 
gasoline.)  ,  „. 

Tenneca  Oil  Co.,  Washington,  D.C.  a'  granted:  The 
FEA's  Nov.  30.  1976,  information  nsnuest  denial 
would  be  rescinded  and  the  Tenneco  Oil  Co.  would 
receive  access  to  portions  of  documents  compiled  in 
connection  with  the  FEA  eompUalice  case  No. 
N0OA0O3O4  involving  the  Tenneco  Oil  Co.) 
Allied  Chemical  Corp.,  Houston,  Tej.  (If  granted: 
Allied  Chemical  Corp.  would  be  permitted  to  m- 
crease  its  prices  to  reflect  nonproduct  c«8t  increases  in 
excess  of  $O.OOS/gal  for  natural  gas  liquid  products 
prodnced  at  the  following  natural  gas  plants:  Bene- 
dum,  Olendive.  Perkins,  eiigo,  and  Wjlntrt  Bend.) 
Do  .  .  Arkansas  Louisiana  Oas  Co.,  Shreveport,  La.  (H 
granted:  Arkansas  Louisiana  Gas  Co.  would  be  per- 
mitted to  increase  its  prices  to  reflect  ncnproduct  cost 
increases  in  excess  of  SO.naVgal  for  nattiral  gas  liquid 
prodncta  produced  at  its  Bistineau,  Ilwnilton,  Sligo, 
and  Waskom  natural  gas  plants.) 
Do  City  ol  Long  Beach.  Calif.  (If  granted:  Crude  oil  pro- 

duced from  the  Fault  Block  HI   Unh,  Wilmington 
Oil  Field,  Los  Angeles  County,  Calif.,  would  bo  sold 
at  upper  tier  ceiling  prices.) 
Do  .  Duke  Oil   Co.,   Inc.,   Mineral,  Va.   (If  granted:   The 

FEA's  Dec.  23,  1976,  remedial  order  would  be  re- 
scinded and  Duke  Oil  Co.,  Inc.,  would  be  permitted 
to  sell  motor  gasoline  at  prices  which  exceed  the 
maximum  level  permitted  under  the  mandatory 
petroletim  price  regulations.) 
Do  O'Meara,   Robert  W.,  New  Orleans,   l«.   (If  granted: 

Robert  W.  O'Meara  would  be  permitted  to  sell  crude 
oil  produced  from  the  Louisiana  Fruit  No.  2  well  lo- 
cated In  the  Tiger  Pass  Field  of  Plaquemines  Parish, 
La.,  at  s  price  which  exceeds  the  lower  tier  celling 
price  specified  In  the  FEA  mandatory  petroleum  price 
regulfttions  on  the  basis  that  he  is  conMnulng  to  expe- 
rience a  serious  hardship. ) 
Do  Wallace  A   Wallace   Fuel   Co..   Washington,   D.C.    (If 

granted:  Wallace  &  Wallace  Fuel  Co.  would  be  granted 
retroactive  relief  which  would  permit  it  to  have  »ld 
No.  2  heating  oil  above  the  maximum  level  permitted 
under  the  mandatory  petroleum  price  regulations.) 

Do Wise,  Wataon  W.,  Tyler,  Tex.  (If  granted:  The  FEA's 

July  22,  1978,  decision  and  order  would  be  rescmded 
and  Wise  and  other  working  interest  owners  ol  tbe 
Stone  Jotuiaon  lease  would  be  permitted  to  sell  the 
crude  oU  which  they  produce  at  pric»s  which  exceed 
the  maximum  levels  soBcilied  in  the  JEA  mandatory 
petroleum  price  regulations.) 
Doric  Petroleum,  Inc.  (Enid),  Houston.  Tei.  (If  grant- 
ed: Doric  Petroleum,  Inc.,  wotild  be  permitted  to 
increase  its  prices  to  reflect  nonprodutt  cost  increases 
in  excess  of  $0.005/gal  for  natural  gas  liquid  products 
produced  at  the  Enid  Uas  ProcessingPlant.) 
Do  Doss,  Inc.,  Eupora,  Miss.  (If  granted:  The  Greenville, 

Miss,  facilities  and  the  HatUesburg,  Hiss.,  salt  dome 
storage   facilities  would   be  considefed   as  separate 
inventories,  retroactive  to  May  15,  1913.) 
Do  Edco  Research  Associates,  Newcastle,  Wyo.  (If  granted:    FEK-86«1 

Edco  Research  Associates'  crude  Oil  suppUer/pur- 
ehaser  relationship  with  National  Cooperative  Refinery 
Association  would  be  terminated  and  Edco  would  be 
permitted  to  enter  Into  a  supplier/purchaser  relation- 
ship with  Tesoro  Crude  Oil  Co.) 
Do  Harris  Enterprises,  Inc.,  Washington,  D.C.  (If  granted: 

The  FEA's  Dec.  3,  1976,  decision  and  order  would  be 
rescinded  and  Harris  Enterprises,  Inc.,  would  be 
assigned  new,  lower  priced  suppliers  ♦f  motor  gasdlne 
to  replace  Its  base  period  suppliers,  Amlnoil  Oil  Co., 
Lion  Oil  Co.,  Powerine  OU  Co.,  and  Mercury  Oil  Do.) 
Seabrook,  H.  S.,  Pine  Bluff,  Ark.  (If  granted:  The  rXA-UU 
FEA's  Oct.  8,  1976,  decision  and  order  would  be 
rescinded  and  crude  oil  produced  from  the  Central 
HiUght  Unit  located  in  the  Powder  River  Bastn  of 
Mstem  Wyoming  would  be  sold  at  opper  tier  eelUng 
prices  for  the  benefit  of  both  the  working  Interest 
owners  and  the  royalty  Interests.) 


Supplemental  order. 


Appeal  of  FEA's  informa- 
mation  reqoesl  oftnial. 


Price       exception       (sec. 
212.16.5). 


Do. 


Do. 


Appeal  ol  F  EA's  remedial 
order  dated  Dec.  23, 1976. 


Extension  of  relief  granted 
In  Robert  W.  O'Meara,  4 
rEA  pw.  83,029  (July  30, 
1976). 


Jan.     6,  vm 


FEE  355« 


FXA-1108 


FEE-351fl 


FEE-3503 


Price      exception 
212.93(a)). 


(Sec. 


Appeal  of  decision  and 
order  in  Watson  W.  Wise, 
4  FEA  par.  83,018  (July 

22,  me). 


Price    exception    (sec. 
212.166). 


Do Zenith  Oil  Co.,  Inc  .  .Minneapolis,  Minn,  yli  granted      FEX-OIU 

The  FEA's  D.'C.  8.  la?6,  decision  and  order  woulJ  be 
riK-inded  and  Zenith  Oil  Co.,  inc..  would  not  b.>  t\^ 
quired  to  make  refunds  for  overcharges  m  its  salt?  o( 
No.  2  heating  oil.) 
Jan.  6,  1977  Hudson  Oil  Co..  Ii.c  .  Washinpton,  DC.  (If  graal.d  FF.X-0112 
The  FEA's  Dec.  2(i,  lv76.  decision  and  order  wouUI  1>. 
modlf:id  and  Hudson  OU  Co.,  inc..  would  r\'Ciiv.' 
additional  administrative  rfliff  in  order  to  fatililale 
thi'  acciuislllon  by  Hudson  ota  nlin.ry  which  Midland 
Cooperatlvi-s  owiis  m  Cashing.  Okla.) 

Do Varibus  Corp.   liiaumont.  Ti  v.    \U  granted    \  anliui     FES-OftiJ 

Corp.  would  ri-C'ivi-  a  slay  ol  the  n^quinnneius  of  thi- 
FE.K's  Sept.  20.  I',i76,  rrniedial  order  and  would  not  lic 
^  required  to  make  refunds  to  Thomas  P.   Rudy  and 

Riffe  Petroleum  for  overcharges  m  sales  of  No.  2  heal- 
ing fuel  oil  pending  a  judicial  n  vi.w  of  such  renudial 
order.) 


(FR  Doc.77-2757  Filed  1-25-77:9:43  am) 


Supplemental  order. 


Vlodification  of  FEA's  de- 
cislor.  aiid  order  In 
Hudson  Oil  Co.,  Inc.. 
4       KK.\      par 

iDt'C.  J-'.  li'76). 


^tay  request, 
onli-r  dat<'d 
ly7b. 


remedial 
Sept.     JU. 


CASES  FILED  WITH  THE  OFFICE  OF 
EXCEPTIONS  AND  APPEALS 

Week  of  January  7  through  January  14. 
1977 

Notice  is  hereby  given  that  during  the 
week  of  January  7  through  January  14. 
1977  the  appeals  and  applications  for 
exception  or  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Federal  Energy  Administration's 
Office  of  Exceptions  and  Appeals. 

Under  the  FEA's  procedural  regula- 
tions, 10  CFR,  Part  205,  any  person  who 
will  be  aggrieved  by  the  FEA  action 

APPENDIX. — List  of  cases  received  by  the  Office  of  Exceptions  and  Appeals,  Kcck  of 
Jan.  7  through  Jan.  I4,  I'Jll 


sought  in  such  cases  may  file  with  the 
FEA  written  comments  on  the  applica- 
tion within  ten  days  of  notice,  as  pre- 
scribed in  the  procedural  regulations. 
For  purposes  of  those  regulations,  the 
date  of  service  of  notice  shall  be  deemed 
to  be  the  date  of  publication  of  this  No- 
tice or  the  date  of  receipt  by  an  ag- 
grieved person  of  actual  notice,  which- 
ever occurs  first. 

Dated:  January  24, 1977. 

David  G.  Wilson. 
Acting  General  Counsel. 


Date 


Name  and  localion  of  applicant 


Case.No. 


Type  of  submission 


FXA-UIS 


Do. 


Exception. 


AUoeatlon   exception    (sec. 
211.63). 


Appeal  •(  daeisloD  and 
cnkr  In  Eairls  Knter- 
Vrlaea,  Ine^  4  TEA  par; 
(Dee.   »,   1970). 


Appeal  ct  TXA't  dwMoa 
and  artcr  In  Ootial 
HOlBlit  Unit.  4  TBA 
Vm.  8S.U8  (Oet  t,  lOmt 


Jan.  7,1977  Getty  Oil  Co.,  Los  Angeles.  Calif.  {U  granted  Tl»- 
FEA's  Dec.  3,  1976.  decision  and  order  would  l)e 
rescinded  and  the  FEA  would  grant  Oeity  Oil  Co. 
exception  relief  based  on  a  comparison  of  the  firm's 
operations  at  various  natural  gas  processing  plants 
during  the  fiscal  quarter  ended  June  30,  19T3,  and  the 
fiscal  quarier  ending  June  30.  ls*76.> 

Do Marathon  Oil  Co.,  Mid-Continent,  Inc,  Hamilton  Oil 

Co.,  Ingram  Corp.,  Pubhx  Oil  to..  Inc..  Washington. 
D.C.  Ul  granted:  The  Marathon  Oil  Co.  would  be 
assigned  as  the  base  period  supplier  of  motor  gasoline 
to  Mid-Coniinent,  Inc..  Hamilton  Oil  Co.  Ingram 
Corp.,  and  Publix  Oil  Co.,  Inc.,  in  the  qvjantlties  for 
which  they  have  contracted.) 

Do Tenneco   Oil    Co.,    Houston,   Tex.    (If  granted:    The 

Tenneco  Oil  Co.  would  receive  a  stay  of  the  require- 
ments of  the  FEA's  Dec.  21,  1976  decison  and  order 
pending  a  judicial  review  of  that  order.) 

Do.......  Texas  American  Oil  Corp.,  Midland,  Tex.  (If  granted: 

The  Texas  American  Oil  Corp.  would  receive  a  stay 
of  the  requirements  of  the  FEA's  Dec.  16,  1976,  deci- 
sion and  order  which  may  prevent  TAO  from  par- 
ticipating in  the  old  oil  entitlements  program  with 
regard  to  crude  oil  rutis  at  the  Osceola  refinery  be- 
ginning Sept.  1.  1976,  pending  an  appeal  of  that  order 
which  it  intends  to  file.) 
Jan.  10,1977  Hanover  Management  Co.,  Dallas.  Tex.  (If  granted: 
Crude  oil  produced  from  the  Fruin  "A"  No.  1  Well. 
Coyle  Field,  Payne  County.  Okla.,  would  Im-  sold  at 
upper  tier  ceiling  pnces.) 

Do Mockabee'a.  Marlboro.  Md.  (If  granted:  FEA's  Dec.  22, 

1976,  remedial  order  would  be  rescinded  and  Mock- 
abee's  would  not  be  required  lo  refund  overcharge* 
in  its  kerosene  and  fuel  oil  sales.) 

Do^ Omega  Oil  Co.,  Washington.  DC.  (If  granted:  FEA's 

Nov.  9.  1976.  decision  and  order  would  be  rescinded 
and  Omega  Oil  Co.  would  receive  an  increase  in  the 
base  period  use  of  motor  gasoline  for  retail  outlets 
Omega  purchased  from  the  Standard  Oil  Co.  of  Ohio.) 

Do Standard  Oil  Co.  of  Ohio.  Cleveland.  Ohio.  (If  granted: 

FEA's  Dec.  3.  1976.  decision  ai>d  order  ould  be 
rescinded  and  Standard  Oil  Co.  of  Ohio  would  be 
permitted  to  calculate  Its  maximum  permissible 
selling  pnces  for  the  covered  products  which  it  refines 
on  the  basis  of  an  adjusted  May  1m73  crude  oil  cost 
rather  than  the  rirm's  actual  May  1973 crude  oil  cost.) 


FXA-1U6— 
FXA-1141 


FEE-3563- 

FEE-3J67 


FE8-0058 


FE8-1115 


FEE-asas 


FRA-lliS 


FXA-1144 


FXA-1142 


and 


Appeal    of    decision    auu 
order  in  Getty  Oil  to. 

4FEApar (Dec  3. 

1976) 


Allocation  exception. 


Stay  request. 


Do. 


Price  exception  (sec, 
212.73). 


Appeal  of  FEA's  Dec.  22. 
1976,  remedial  order. 


Appeal  of  FEA's  decision 
and  order  In  Omega  Oil 
Co..  4  FEA  par 

(Nov.  »,  1976). 

Appeal  of  FEA's  decision 
and  order  in  Standard 
Oil  Co.  of  OOilo,  4  FEA 
par (Dec.  3, 1976). 
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NOTICES 


Dale 


Name  and  location  of  applicant 


Caae  No. 


Type  o(  submission 


Do Tipptrary  Corp.,  Midland,  Tex.  (Ugranted:  The  FEA's    FEA-n« 

Dec.  7.  1976,  decision  and  order  would  be  modified  so 
that  Tipperary's  crude  oil  allocation  would  be  suJ-  I 

ticient  to  enable  the  refinery  to  operate  at  the  national  ' 

supplv-lo-capacity  ratio.l 
Jan.  11.1977  Berry  Holding  Co.,  Taft,  Talif.  (If  granted  The  FEA's  FXA-1149 
Oct.  26,  1976,  decision  and  order  would  be  rescmded 
and  Berry  Holding  Co.  would  be  permitted  to  retain 
revenues  which  it  apparently  realized  during  l','7.5  as 
a  result  of  charging  prices  which  were  in  excess  of  Ihc 
maximum  levels  permitted  under  the  provisions  of 
part  212  of  the  mandatory  petroleum  price  regulations,. 

Do Boston  (jas  Co..  Boston.  Mass.  (If  granted:  Boston  das     FXE-3577 

Co.  would  receive  an  extension  of  the  relief,  as  It  per- 
tains to  10  CFR  211.21).  granted  in  FEA's  Nov,  16, 
1976.  decision  and  order.* 

Do Champlin  Petroleum  Co.,  Fort  Worth.  Tt-x.  (If  granted:     FEE-3574 

Crude  oil  produced  from  Fault  Blocks  II.  Ill,  and  1\'. 
Units  of  the  Wilmington  Field  would  be  sold  at  upper 
tier  ceiling  prices  to  benefit  the  working  interest 
owners.) 

Do Columbia   LNG    Corp.    (If  granted:   The   Cincinnati    FST-0026 

Cias  &  Electric  Co.  would  be  permitted  to  process  in 
its  peak  shaving  facilities  the  piopane  which  Colum- 
bia IS  currently  peimitted  to  pruce.ss  in  its  (irem 
Springs  SNO  plant.  The  temporary  slay  is  based  upon 
the  fact  that  a  recent  explosion  of  Columbia's  SNd 
plant  has  substantially  reduced  the  supply  of  natural 
ga8  available  to  Columbia  customers.^ 

Do Columbia   LNU    Corp.    (If  granted    The    Cincinnati    FEE-3576 

Uas  A  Electric  Co.  would  be  permitted  to  process  m 
its  peak  shaving  facilities  the  propane  which  Colum- 
bia is  currently  permitted  to  process  in  its  CJreen 
Springs  SNG  plant.  The  exception  is  based  upon  the 
fact  that  a  recent  explosion  at  Columbia's  SNG  plant 
has  substantially  reduced  the  supply  of  natural  gas 
available  to  Columbia  customers.) 

Do Commonwealth    Oil    Refining    Co..   Inc..   Washington,     FEE-3573 

DC.  (If  granted:  Commonwealth  Oil  Refining  Co.. 
Inc.,  would  be  assigned  additional  intitlpments  on 
the  basis  that  It  is  experiencing  a  serious  hardship 
and  gross  inenulty.) 

Do Domlnd    Petroleum   Corp..   Inc.,   Hopewell  Junction.     FRA-1148 

N.Y.  (If  granted:  The  FEA's  Nov.  29.  1976.  remedial     FRS-1148 
order  would   be  rescinded  and   Domind   Petroleum 
Corp.  would  not  be  required  to  refund  overcharges 
in  its  fuel  oil  sales  diu-ing  the  period  Nov.  15,  1973. 
through  Dec.  31,  1974.  i 

Do Farmland    Industries.    Inc..    Kansas    City.    Mo.    (If    FXE-3571 

granted:  Farmland  Industries.  Inc.,  woul<l  nceive  an     FXE-3572 

exten.sion  of  the  ejception  relief  granted  in   FEA's 

Nov.  23,  1976,  decision  and  order  which  wuuld  peni.it  j 

the  firm  to  increase  prices  to  reflect  nonproduct  cost  I 

Increases  in  excess  of  $0,005  gal  for  natural  gas  liquid  1 

products    at    its    Lament    and    Merlzon    processing 

plants.)  ' 

Do Cienie  Car  Wash,  San  Diego,  Calif.  (If  granted    Genie    FEE-3569 

Car  Wash  would  be  supplied  motor  gasoline  by 
Standard  Oil  Co.  of  California  rather  than  Mobil  Oil 
Corp.) 

Do Gulf   Oil   Corp..   Houston,   Tex.    (H  granted:   FEA's    FMR-fl079 

Jan.  6.  1977,  decision  and  order  would  be  rescinded  i 

and  Gulf  would  be  relieved  of  its  snpplier'purcha.sfr  I 

relationships  for  motor  gasoline  in  Northern  Califor-  1 

nia.  Northern  Nevada.  Oregon,  and  Washington. 

Do Gulf  Oil  Corp..  Tulsa.  Okla.  (If  granted:  FEA  region    FMR-0080 

\  Ts  Dec.  10,  19  76.  decision  and  order  would  be  re-  j 

scinded  and  (^ulf  Oil  Corp.  would  not  be  required  to  I 

supply  Bay-Tex  Terminal.  Ltd  with  motor  gasoline.)  | 

Do MacKellai,   Inc..   Oklahoma  City,   Okla.   (If  granted      FRA-1147 

FEA's  December  30,  1976  Remedial  Order  would  be    FR8-1147 
rescinded  and  MacKellar,  Inc.,  would  not  be  required 
to  refund  overcharges  in  its  crude  oil  sales.) 

Do Scarsdale  Fuel  Oil  Company,  Inc..  Scarsdale,  New  York     FEE-3570 

(If  granted:  Scarsdale  Fuel  Oil  Co.,  Inc.,  would  not  be 
required  to  file  FEA  report  forms.) 

Do Tenneco  Oil  Co.,  Houston,  Tex.   (If  granted:  FEA's    FXA-n4fl 

Dec.   8,  1976.  decision  and  order  would  t>e  rescinded 

and  the  first  6,019  bhl  of  crude  oil  produced  from  the 

Kopp  replacement  well  would  be  sold  at  upper  tier 

ceiling   piices  for  the  benefit  of  the  working  interest  _ 

owners,  l 

Do UP. A,  Gas,  Inc..  and  Rossi  Oil  Co..  Pennsauken,  N.J.     FEE-3575 

(If  granted:  Rossi  Oil  Co.  would  be  assigned  a  new. 
lower  priced  supplier  of  motor  gasoline  on  the  basis 
that  it  is  exp«riencing  a  serious  hardship.) 
Jan.  12,1977  Columbia  L^5G  Corp.  (If  granted:  Consumers  Power  FST-0027 
Co.,  and  Columbia  Gas  Transmission  Corp.,  would 
be  permitted  to  proces^  the  propane  which  Columbia 
is  currently  permitted  to  process  In  Columbia  LNG 
Corp.'s  Green  Springs  SN  G  plant  In  order  to  alleviate 
shortages  produced  by  a  recent  explosion  at  the  Green 
Springs  plant,  which  has  reduced  thesupply  of  natiutll 
(fas available  to  t^olumbiacustomers.) 

Do Columbia  LNt;  Corp.  (If  granted:  Consumers  Power    FEE-3S78 

Co.  and  Columbia  Gas  Transmission  would  be  per- 
mitted to  process  the  propane  which  Columbia  is  cur- 
rently pennitted  to  process  in  its  Green  Springs  SNG 
plant  in  order  to  alleviate  shortages  which  may  arise  as 
a  result  of  a  recent  explosion  at  Columbia's  SNG  plant, 
whl^h  has  substantially  reduced  the  supply  of  natural 
gas  available  to  Columbia  customers.) 


Appeal  of  FEA's  Dec.  7. 
1976,  decision  and  order. 


Appeal  of  FEA's  decision 
and  order  in  Berry  Hold- 
ing Co.,  4  FEA  par. 
83.167  (Oct.  26,  1976). 


Extension  of  relief  granted 
in,  Boston  <  las  Coinpnny, 

4  KEA  par. iNov. 

16,  1976. 

Price  exception  (see. 
212.74). 


Temporary  stay. 


Allocation  exception. 


Exception   to   the   old   oil 
entitlements  program. 


Appeal  of  FEA's  Nov.  29. 
1976.  remedial  order  stay 
request. 


Extension  of  exception  re- 
lief grantrd  in  Farmland 
Industrie  s.  Inr  .  4  FE.\ 
par I  Nov.     2j. 


Exception  to  change  sup- 
phe.s. 


Rescission  of  FEA's  Jan.  6. 

1977,  decision  and  order 

in  Mobil  Oil  Corp..  et  al.. 

4  FEA  Far (Jan. 

6.  1977). 
Rescission   of  region  Vl's 

Dec.    10,    1976.    decision 

and  order. 

Appeal  of  FEA's  Dec.  30, 
1976,  remedial  order  stay 
request. 

Siception  to  reporting 
requirements. 

Appeal  of  FEA's  Dec.  8, 
1976,  decision  and  order 
Tenneco  Oil  Co.,  4  FEA 
par (Dec.  8, 1976V 


Exception  to  change  sup- 
pliers. 


Temporary  stay. 


Allocation  exception. 


NOTICES 


Date 


Name  and  location  of  applicant 


Cose  No. 


Type  of  submission 


Do Kershaw  Properties,  Muskogeie,  Okla.  (If  gra:t'  1    The 

FEA's  Die.  X.  1976,  decision  and  order  would  be 
rescind'Hi  ami  crude  oil  produr-xl  from  the  Kopp 
No.  1  Unit  vsould  Ih>  sold  at  upp'  r  ti.r  C'-i\y  n  prices 
for  the  l>en'  fii  of  botii  the  working  interest  own  rs  and 
the  royalty  id:  rest  owners  ) 

Do Navajo   Kefmlng   Co..  Washington,    O.C.    (If  graiit'-d; 

The  F'EA  would  review  the  entuiiineiits  exoptuiti 
relief  granted  to  Navajo  Refining  Co.  during  ito  1976 
fis<al  year  in  ordi  r  to  determine  whether  the  l»vel  of 
exc.  ption  relief  approv(d  was  appropriate.) 

Do ...   Read\ca5  Propane  S<  rviee.  Inc..  Eldoii.  Mo.  (If  cranted; 

FEA's  Dec.  20.  1976.  decision  and  order  would  be 
rescinded  and  Readygas  Propane  Service.  Inc.. 
would  be  assigned  a  new.  lower  priced  supplii  r  of 
propa.ie  on  the  basis  that  it  is  ex.p<Tiencinp  a  s<Tious 
hardship.) 
Ho.  1>,W77  Commonwealth  Natural  Gas  Corp.,  Lynchburg.  \  a. 
(If  granted:  Commonwealth  Natural  Gas  Corp. 
would  receive  a  temporary  stay  of  the  requin'ineiits 
of  10  CFR  211.83(c) (2)(v)  and  211.10(g)(8)  in  order  to 
permit  it  to  purchase  surplus  propane  for  proces!<iiig 
in  Wasliington  (ias  &  Light  Co.'s  propane-air  tacililv-.) 

Do Huds<.(i   Oil  Co..  kVashington,  D.C.    (If  granted:   The 

FK.V's  Jan.  12.  1977,  decision  and  order  would  be 
modified  and  Hudson  Oil  Co.  would  receive  additional 
adn mistrative  relief  in  order  to  facilitate  the  acquisi 
tion  by  Hudson  of  a  refinery  which  Midland  Coopera- 
tives owns  In  Cushing.  Okla.) 

.    Do Marine  Contractors  A  Supply.  Inc.,  Houston.  Tex.  (If 

granted:  Crude  oil  produced  from  the  S.  J.  Simoneaux 
Lease  «ould  be  sold  at  upper  tier  ceiling  prices.) 

Do Phillips  Peiroleuni  Co.,  Bartlesville.  Okla.  (If  granted: 

Phillips  Petroleum  Co.  would  receive  a  slaiy  of  the 
requirements  of  an  FEA  special  report  order  dated 
Dec.  3,  1976,  with  resf)ect  to  the  firm's  exchanges  in- 
volving refined  petroleum  products.) 

Do Piedmont  Natural  Gas  Co..  Inc..  (Charlotte,  N.C.  (If 

granted:  Piedmont  Natiual  Gas  Co.,  Inc..  would 
receive  an  emergency  allocation  o(  propane  on  the 
basis  that  the  severe  winter  has  increased  demand  and 
the  firm  has  been  unable  to  obtain  addiiional  supplies 
of  natural  gas  to  maintain  service  to  its  customers.) 

Do Riddle  Oil  Co..  San  Antonio.  Tex.  (If  granted:  Riddle 

Oil  Co.  would  receive  an  exception  to  the  60-day  rule 
and  would  lie  permitted  to  retroactively  increase 
prices  for  crude  oil  produced  from  the  Bass  lease  in 
Victoria  County,  Tex.  to  upper  tier  levels.) 


FXA-ll.SO 
FES-^lliM 


FEX-011.1 


FXA-I151 


Appeal  of  FEA's  decision 
and  order  in  Tennp<-o 
Oil  Company,  4  FEA 
par.  (Dec.  8,    19761 

stay  n.|uest 

Revif'W  of  eiilitlements 
(XT' ption  n-lii  t  (suppk- 
n.i  ntal  orden. 


Appeal  of  FF.A's  decision 
and  ordrr  in  Read>'ns 
Propan.  Sirvic< ,  4  FEA 
par  a>ec  jO,  1^76). 


EST  0028  Ten.porarj  stay. 


FEX-OIM 

FEE  3579 
FES-0059 

rsTxioa* 

FEE««) 


Supplemental  order  in 
Hudson  Oil  Co..  4  FEA 
par.  (Jan.     12. 

19771. 


Price       exoeplioJi 
212.74). 


(sec. 


Stay    of     FEA's    special 
report  order. 


Temporary  slay 


Price       exception 
212.741. 


(FR  Doc.r7-2752  Piled  l-25-T7;9:43  am) 


FEDERAL  HOME  LOAN   BANK 
BOARD 

ALTERNATIVE  MORTGAGE  INSTRUMENTS 
RESEARCH  STUDY  ADVISORY  COMMIT- 
TEE 

Meeting 

January  27,  1977. 

Pursuant  to  Section  10(a)  of  Pub.  L. 
92-463,  entitled  the  Federal  Advisory 
Committee  Act,  notice  is  here  given  by 
the  Federal  Home  Lotm  Bank  Board  of 
the  meeting  of  its  Alternative  Mortgage 
Instruments  Reseiarch  Study  Advisory 
Committee  on  Wednesd(ay,  February  16 
at  the  Mayflower  Hotel,  1127  Connecti- 
cut Avenue.  N.W.,  Washington,  D.C. 

The  meeting  of  the  Alternative  Mort- 
gage Instnmients  Research  Study  Ad- 
visory Committee  is  open  to  the  public. 

Orady  Perry.  Jr.. 
Board  Member. 

Agenda 

Wednesday,  Pebrtiary  16,  1977.  9  a.m.  to 
3:30  p.m..  East  Room,  Mayflower  Hotel,  1127 
Connecticut  Avenue.  N.W..  Washington.  D.C. 

I.     IKTKOOUCTORY      REMARKS      (8     AM. I 

New  Committee  Members.  Ell  Stu4>tro. 

U.  REVIEW  or  PflOCRESS  REPORT 

Comments  on  Report  of  December  29.  New 
Legialative  Developments.  Don  Kaplan. 

m.    INDIVIDt7AL    PROJECT    STATUS    REPORTS 
(B:16    a.m.    TO    12    M.) 

(0:16)  Demographic  Study  of  Potential 
DmxuuuI   for   Alternative    Mortgage   Instru- 


ments   (AMI'S),    Prof.    James    Smith.    Yale 
University. 

(9:45)  National  Survey  of  Borrower's 
Housing  Characteristics,  Attitudes  and  Pref- 
erences. Profs.  Art  Solomon  and  Kent  Colton. 
MIT-Harvard  Joint  Center  for  Urban  Studies. 

(10)  Coffee  break. 

(10:30)  Economic  Framework  for  Analyz- 
ing AMI'S,  Henry  Cassldy  and  Al  Field,  OER. 
FHLBB. 

(11)  Analysis  of  Consumer  Safeguards  for 
AMI'S,  Prof.  Maurice  Welnrobe,  Clark  Uni- 
versity. 

(11:30)  Accounting  and  Tax  Policy  im- 
plications of  AMI'S;  Origination  and  Servic- 
ing Cost  Implications  of  AMI'S,  Fratik 
Orschlager.  Peat.  Marwlck.  Mitchell  &  Co. 

12  m.-l  rl6  p.m..  Luncheon — Chinese  Room. 
Mayflower  Hotel. 

(1:30)  HUD  Section  245  Experimental  Fi- 
nance Program — Graduate  Payment  Mort- 
gages. Chet  Foster.  HUD. 

(1:45)  Reverse  Annuity  Mortgage  Pro- 
posal. Prof.  Jack  Guttentag,  Wharton  School. 

(2)  California  VRM  Stattis  Report.  Dr. 
Mark  Rledy.  PHLB — San  Francisco. 

(2:15)  Canadian  Style  Roll-Over  Mort- 
gage 

(2:30)  Secondary  Mortgage  Market  Analy- 
sis of  AMI'S.  Ken  Plant.  FHL.MC. 

(2:45)  VRM  Consumer  Suj-vey  In  Cali- 
fornia. Jerry  Albaum.  Center  for  Capital 
Market  Research,  University  of  Oregon. 

rv.  CLOSING  REMARKS   (3  to  3:30  p.m.) 

Other  projects  not  discussed:  NatloiuU 
Survey  of  Current  AMI  Actiivty,  Default  and 
Foreclosure  Analysis  of  AMI'S,  National  Sur- 
vey of  Lender's  Attitudes  and  Preferences  on 
AMI'S,  Impact  of  AMI'S  on  Housing  Con- 
struction Activity.  Analysis  of  AMI  Price  Re- 
lationships. Impact  of  AMI'S  on  Conduct 
and  Effect  of  Monetary  PoUcy.  Legal  AnAlysls 
of  AMI'S. 
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Distribution  and  responses:  Advisory 
Committee  Meet:ng  Transcript.  Individual 
Project  Study  D:aft8;  Plans  for  Third  Ad- 
visory Committee  Meeting.  E3i  ^laplro  and 
Don  Kaplan. 

3:30  p.m..  adjourn. 

[FR  DOC77-3088  Filed  l-28-77;8:46  am] 

FEDERAL  RESERVE  SYSTEM 

TRUST  COMPANY  OF  GEORGIA 
Acquisition  of  Bank 

Trust  Company  of  Georgia.  Atlanta. 
Georgia,  has  applied  for  the  Board's  ap- 
proval under  section  3(a)(3)  of  the 
Bank  Holding  Company  Act  (12  U.8.C. 
1842'a^(3>>  to  acquire  100  per  cent 
Hess  directors'  qualifying  shares)  of  the 
voting  shares  of  the  successor  by  merg- 
er to  The  First  National  Bank  of  Albany. 
Alban>'.  Georgia.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  In  section  3<c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  oflBces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in  WTit- 
ing  to  the  Secretary.  Board  of  Governors 
of  the  Federal  Reserve  System.  Wash- 
ington. D.C.  20551.  to  be  received  not 
later  than  February  18. 1977. 

Board  of  Governors  of  the  Federal  Re- 
serve System.  January  25.  1977. 

Griffith  L.  Garwood. 
Deputy  Secretary  of  the  Board. 

(FRDOC.T7-2940  Filed  1-28-77:8:45  am  | 


TRUST  COMPANY  OF  GEORGIA 
Acquisition  of  Bank 

Trust  Company  of  Georgia.  Atlanta. 
Georgia,  has  applied  for  the  Board's  ap- 
proval imder  section  S(a)  (3>  of  the 
Bank  Holding  Company  Act  (12  U^.C. 
1842(a)(3))  to  acquire  100  per  cent  of 
the  voting  shares,  less  directors'  qualify- 
ing shares,  of  the  successor  by  merger  to 
The  First  National  Bank  of  Brunswick. 
Brunswick.  Georgia.  The  factors  that 
are  considered  in  acting  on  the  appli- 
cation are  set  forth  in  section  3(c)  of 
the  Act  (12  U.S.C.  §  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in  writ- 
ing to  the  Secretary.  Board  of  Governors 
of  the  Federal  Reserve  System.  Wash- 
ington, D.C.  20551,  to  be  received  not 
later  than  February  23, 1977. 

Board  of  Governors  of  the  Federal  Re- 
serve System.  January  25,  1977. 

Griffith  L.  Garwood, 
Demity  Secretary  of  the  Board. 

(FB  Doc.77-2941  FUed  l-a»-77:8:46  am] 
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OFFICE  OF  THE  FEDERAL  REGISTER 

t 

FREEDOM  OF  INFORMATION  INDEX  REQUIREMENTS 

Guide  to  Agency  Material;  January  to  December  1976 

5  U.S.C.  552  (commonly  called  the  Freedom  of  Information  Act)  requires  agencies  to  maintain  and  make  available  for 
public  inspection  and  copytog  current  indexes  providing  identifying  information  for  the  pubUclL  to  Sy  mitter  SfuS 
adopted,  or  promulgated  after  July  4.  1967.  and  required  to  be  made  available  or  published  (5  U.S^C  552  (a)"?))  CwSSi 
amendments  (Public  Law  93-502  Nov  21.  1974.  88  Stat.  1561)  require  the  publication  (with  some  excepiioS)  Ind  ditributfon 
^'itVln^  K*"*^^''^  *'  least  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  RegS  from  i^ormaUon  sub- 
wpublifinspSn  calendar  year  1976  in  order  to  notify  the  public  of  the  availability  of  these  Sidexes  tor  sa°?S/ 


Depai 


ncy  and  subagency  nair.e 


Indei  title  period  covt rf  d.  trief  description 
of  contents 


Order  from;  price;  make  checks  payable  to— 


partment   of   Aftriculture, 
AcricultuTal     Stabilization 
•nd  Conservation  Service. 
Do 


Do. 
Do. 
Do. 


Department  of  Agriculture. 
Rural  Electrification  Ad- 
ministration. 


Do. 


Department  of  Defense.  De- 
partment of  the  Air  For.  c. 


Do. 


Do. 


Do. 


Do. 


Do. 


ASCS  handbooks:  Current  listing  of  all  ad- 
ministrative staff  manuals. 

Marketing  quota.  Review  committee  deter- 
minations; 1970  to  date;  listing  by  crop-year 
of  all  decisions  made  on  marketing  quota 
appeals. 

Board  of  contract  appeals  decisions;  1970  to 
date;  listing  of  all  decisions  on  appeals  af- 
fecting ASCS  and  or  CCC. 

CCC  Board  dockets;  1969  to  date;  listing  of  all 
Commodity  Credit  Corporation  dockets 
approved  by  the  Secretary  of  Agriculture. 

ASCS  program  appeals;  1970  to  date;  chrono- 
logical listing  of  all  appeals  handled  by 
ASCS  program  appeals  staff. 

Index  of  ctirrent  REA  publications;  Electric 
Program,  as  of  Apr.  6, 1976,  with  supplement 
thereto  updating  the  indei  to  Dec.  31.  197fi. 
An  alphabetic  and  numerical  index  of  REA 
electric  program  bulletins,  staff  instruc- 
tions, contract  forms,  and  specifications. 

Index  of  current  REA  publications:  Tele- 
j.hone  as  of  Mar.  .'5,  1976,  with  supplement 
thereto  updating  the  index  to  Dec.  31,  1976. 
An  alphabetic  »nd  numerical  index  of  REA 
telephone  profbam  bulletins,  staff  instruc- 
tions, contractv  forms,  specifications,  sec- 
tions of  the  Telephone  Engineering  and 
Construction  aiVjJ^  Telephone  Operations 
manuals,  and  the  rules  and  regulations  of 
the  Rural  Telephone  Bank. 

Numencal  index  of  departmental  forms  (AF  R 
0-9).  Aug.  6.  1976.  Lists  forms  numerically 
within  each  category,  including  accountable 
forms,  forms  requiring  storage  safeguards, 
and  obsolete  forms. 

I'lUide  to  indexes,  catalogs,  and  lists  of  depart- 
mental publications  (AFR  0-1).  Sept.  1, 
1974.  Describes  the  indexes,  catalogs,  and 
lists  of  departmental  pubhcations;  explains 
their  use,  tells  how  often  they  are  revised, 
shows  their  distribution  and  gives  the  office 
of  primary  responsibility. 

Numerical  Index  of  standard  publications  and 
recurring  periodicals  (AFR  0-2).  Oct.  1, 
1976.  Lists  regulations,  manuals,  and  pam- 
phlets together  under  each  subject  series; 
lists  visual  aids  and  recurring  periodicals 
separately. 

Miscellaneous  Air  Force  and  other  Govern- 
ment agency  publications  (AFR  0-16). 
.''ept.  10.  1976.  Lists  a  wide  range  of  subjects 
of  interest  to  the  Air  Force. 

Pubhcations  Numbering  Systems  (AFR  5-4). 
February  15,  1974.  Contains  subject  series 
and  description  guide  and  alphabetical  list 
of  subjects. 

Disposition  of  Air  Force  documentation 
(AF.M  12-50).  Oct.  1,  1969.  Pt.  2  consists 
of  decision  logic  tables  which  provide  for 
disposition  of  documentation  created  or 
accumulated  by  all  Air  Force  activities. 
Attachment  3  is  an  index  to  the  tables, 
arranged  alphabetically  by  title  of  the 
record. 


Director,    Data   Systems    Division,    ASCS. 

USDA.  P.O.  Box  2415,  Washington,  D.C 

20013.  No  charge. 
do 


-do. 


.do. 
-do. 


-do 


For  inspection,  copying,  or  additional 
information  contact 


Director,    Data    Systems     Division,     ASCS 
USDA,  P.O.  Box  2415,  Washington,  D.C. 
20013. 
Do. 


Director,  Information  Services  Division, 
Rural  Electrification  Administration,  U.S. 
Department  of  Agriculture,  Room  4043 
South,  Washington,  D.C.  20250.  No  charge. 


DADF  at  nearest  Air  Force  installation.  Shelf 
stock.  $2.76  per  copy;  reproduced  copies, 
15.50  per  copy;  shelf  stock  will  be  used  while 
it  lasts.  Checks  payable  to;  AFO  (name  of 
base  furnishing  copies). 

DADF  at  nearest  Air  Force  installation.  Shelf 
stock,  $2.05  per  copy;  reproduced  copies  $2 
per  copy;  shelf  stock  will  be  used  while 
supply  lasts.  Checks  payable  to:  AFO 
(name  of  base  furnishing  copies). 

DADF  at  nearest  Air  Force  Installation.  Shelf 
stock.  $2.78  per  copy;  reproduced  copies 
$5.90;  shelf  stock  will  be  used  while  supply 
lasts.  Checks  payable  to:  AFO  (name  of 
base  furnishing  copies). 

DADF  at  nearest  Air  Force  installatJon.  Shelf 
stock,  12.08  per  copy;  reproduced  copies, 
$2.10  per  copy;  shelf  stock  will  be  used  jvhlle 
supply  lasts.  Checks  payable  to:  AFO 
(name  of  base  furnishing  copies). 

DADF  at  nearest  Air  Force  Installation.  Shelf 
stock  $2.15  per  copy,  reproduced  copies  $2.45 
per  copy;  shelf  stock  will  be  use<J  while  it 
lasts.  Checks  payable  to:  AFO  (name  of 
baSte  furnishing  copies). 

DADF  at  nearest  Air  Force  in$tallation. 
Shelf  stock  will  not  be  used.  Pt.  2  is 
voluminous,  therefore,  only  tables  pertain- 
ing to  requested  records  will  be  reproduced. 
$2.  for  1st  6  pages,  plus  %I0.K>  for  each 
additional  page.  Checks  payable  to  AFO 
(name  of  base  furnishing  copies). 


I 


Do. 
Do. 

Do. 


Director,  Information  Service  Division,  Rtiral 
Electrification  Administration,  U.S.  Depart- 
ment of  Agriculture,  Room  4043  South, 
Washington,  D.C.  20250. 


Do. 


DADF  at  nearest  Air  Force  installation. 


Do. 


Do. 


Do. 


Do. 


Do. 
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Agency  and  subageucy  name 


Index  title:  period  covered,  brief  descriptifla 
of  contents 


Order  from;  priea;  make  ehacka  p*yatite  t«— 


For  inspection,  copying,  or  additional 

information  contact 


Deiwrtment  of  Defeoae,  De- 
t^rtment  of  the  Anny, 
TAOCEN,  Army  PubU- 
catioQs  Directorate. 


Do. 


DA  punphlet  310-1:  Index  o(  administraUTe 
pubBcations  (regalatioos,  circulars,  pam- 
phlets, posters,  general  orders,  joint  chiefs  of 
staff  publicatioDS.)  Basic  dated  May  1975, 
with/change  1,  Aug.  25,  1975. 

D.\  pamphlet  310-2:  Index  of  blank  forms, 
May  1974,  with/change  1,  December  1974. 


Do DA  pamphlet  310-3:  Index  of  doctrinal,  train- 
ing, and  organizational  publications  (field 
manuals,  reserve  officer  s  training  corps 
manuals,  training  circulars.  Array  training 
programs.  Army  subject  scbedules.  Army 
training  tests,  firing  tables  and  trajectory 
charts,  tables  of  distribution  and  allow- 
ances) .  Basic  dated  May  1975. 

Do DA  pamphlet  310-4:  Index  of  technical  man- 
ual, technical  bulletins,  supply  maiiual.s 
(types  7,  8,  and  9),  supply  bulletins,  and 
lubrication  orders.  Basic  dated  November 
1974,  with  change  3,  October  1975. 

Do DA  pamphlet  310-6:  Index  of  supply  catalogs 

and  supply  manuals.  Basic  dated  July  197ti. 

Do DA   {Munphlet   310-7:   Index   of  Equipment 

Modification  Work  Orders,  February  lyTti. 


Defense    Civil    Preparedness 
Agency. 


Do. 


Defense         Communications 
Agency. 


Defense  Nuclear  Agency... 


Do. 


Defense      Nuclear     Agency, 
Armed  Forces  RadioMokicy 

Research  Institute. 


Defense  Nuclear  Agency,  field 
coiumand. 


Defense      Nuclear      Agency, 
field  command  (FCDNA). 


Defense  Nodear  Ageney, 
field  command,  Johnston 
AtonCFCJ). 


Publications  catalog,  MP-20:  A  listing  of 
publications  and  other  printed  matter  on 
the  U.S.  Civil  Defense  program  available 
to  the  public.  Contains  a  brief  resume  of 
each  one  and  provides  information  on  where 
to  obtain. 

DCPA  manual  5450.2:  Index  of  DCPA  in- 
structions and  manuals,  a  listing,  both 
numerical  and  subjective,  of  the  Agency 
instructions  announcing  policy,  outlining 
programs,  and  prescribing  interual  operating 
procedures. 

1.  DCA  circulars  and  notices:  Enclosure  1  con- 

sists of  2  sections.  Section  A  contains  the 
index  of  cturent  DCA  circulars  and  notices. 
Those  circulars,  notices,  and  changes 
published  during  the  period  Jan.  1-June 
30,  1976,  are  higmigbted  by  a  number  sign 
(!)  in  the  left  margin.  Section  B  contains  a 
listing  of  those  publications  which  have 
l)een  canceled  or  replaced  since  Jan.  1, 1976, 
by  a  publication  of  a  different  nimiber. 
Publications  superseded  by  a  revised  issue 
bearing  the  same  niunber  are  not  included. 
Enclosure  2  is  an  alphabetical  listing  of 
current  DCA  circulars. 
Enclosure  3  is  an  alphabetical  listing  of 
currmt  DCA  Notices. 

2.  DCA  instructions:  Enclosure  1  consists  of  2 

sections.  Section  A  contains  the  indoi  of 
current     DCA    instructions.     Those  in- 
structions and  changes  published  diuing 
the  period  Apr.  1  to  Sept.  30,  1976,  are 
highlighted  by  a  number  sign  (f)  in  the 
left  margin.  Section  B  contains  a  listing  of 
those  instructions  which  have  been  can- 
celed or  replaced  by  an  instruction  of  a  dif- 
ferent number  since  Apr.  1, 1976.  Enclosure 
2  is  an  alphabetical  Listing  of  current  DCA 
instructions. 
Index  to  administrative  publications.  May  10, 
1976,  with  <changes.  Description:  Adminis- 
trative   instructions    covering    manpovrer, 
personnel,  lnt«rnational  programs,  planning 
and  readiness,  R.  &  D.,  logistics,  mainte- 
nance, transportation,  general  administra- 
tion, organisation  and  function,  security, 
administrative  serrices,  putiUe  infocaation, 
legal  and   legislative  policies,  compiroDer- 
ship,  budgeting,  appropriations  accounting 
and  control,  auditing,  and  reports  controL 
Goveriunent  reports  index:  Biweekly,  annual 
cumulation.  Description:  Indexes  DNA  and 
other  Government-sponsored  research  and 
develoiHnent  reports  prepared  by  Federal 
agencies  or  their  contractors. 
Index  of  Armed   Forces   Badiobiology   Be^ 
search    Institute    (AFRRD    instructions, 
Nov.  10,  1975,  with  changes.  Description: 
Listing  of  all  AFRRI  instructions  in  force. 


FCDNA  instruction  502S.W.  Apr.  30.  1976 
with  changes.  Description:  Current  index 
to  field  command  instructions. 

FCDNA  Instruction  SOSaiD;  Oct.  SI,  1976. 

Description:   Current   Index  to   FCDNA 

agreements,  memoranda  of  understanding, 

and  interservlce  agreements. 
FCJ  InstrucUon  6025.8A;  Jan.  22.  1975  with 

changes.  Description:  Currrnl  index  to  FCJ 

instnictions. 


Director,  Army  Publications  Dirertorate,  For- 
restal  BMg.,  Washington,  D.C.  20114.  Price: 
S4.30.  Payable  to:  Treasurw  of  United 
SUtes. 

Director,    .^rmy    Publications    Directorate, 

Forrestal   Bldg.,   Washington.   D.C.  20814. 

Price:  $3.50.  Payable  to:  Treasurer  ol  United 

Stales. 
Director,    Army    Publications    Directorate, 

Forrestal    Bldg.,   WashingtoD,    D.C.   30814. 

Price;  $3.».  Payable  to:  Treasurer  of  United 

State.i. 


D.riH-lor,  .\rmy  Public-ations  Directorate, 
Forrestal  Bldg.,  Washmcton,  D.C.  2U314. 
Price:  $8.50.  Payable  to:  Treasurer  of  United 
Slates. 

Director,  Army  Publications  Directorate, 
Forrestal  Bldg.,  Washington,  D.C.  20314. 
Price:  $3.50.  Payable  lo:  Treasurw  of  United 
States. 

Director.  Army  Publications  Directorate, 
Forrestal  Bldg.,  Washington,  D.C.  XBU. 
Price:  $3.50.  Payable  to;  Treasurer  of  United 
States. 

U.S.  Army  Publications  Center,  Civil  Pre- 
paredness Branch,  2800  Eastern  Blvd. 
(Middle  R.ver),  Baltimore.  Md.  21220.  No 
charge. 


Director,     Army     PnbUcations     Direeto 

Forrestal  Bldg.,  Washington,  DC.  J0314. 


Do. 


Do. 


Do. 


Do. 


Do. 


do. 


DPleii.se  (omniuiiicalions  Agency,  Wnslung- 
toii,  DC.  203U5.  No  charge. 


DCPA  Headquarters,  Room  lD5n,  Pentagon 
Bldt,  Washington  D.C.  20301  or  DCPA 
regioiMl  offices  as  shown  at  app.  C.  nt.  1813. 
ch.  XVIII,  tiUe  32,  CFR. 


Do. 


l>efen.<!e  Communications  Agency,  Stb  St.  and 
South  C«uri  house  Bd.,  Ariington,  Va.  22201 


Defense  Nuclear  Agency,  Attention:  PAD, 
Washington,  D.C,  203a&.  $1  by  tmvox^ 
$0.35  by  printing  ron.  Payable  to:  Trtwurar 
of  the  United  States. 


National  Technical  Information  Servic«, 
Springfield,  Va.  22161.  $125  annual  sabaerip- 
tion  rate.  Payable  to  National  Technical 
Information  Service. 

Director,  Armed  Forces  Radiobiology  B*- 
search  Institute,  Attention:  AdminlstratiTa 
Oflicer,  Defense  Nuciear  Ageney,  National 
Naval  Medical  Center,  Betheada,  Md. 
20014.  9  pages  at  $0.05  per  pan  ($0.48. 
Cheeks  payable  to  Treasurer  of  the  Unitsd 
States. 

FieU  Command,  Defeosa   Nuclear   Acaney, 

Atteatkm:    Security     Specialist,    Support 

Directorate,  Kirtland  AFB.  N.  Mex.  871U. 

Mo  charge. 

do 


.do. 


Dlrectar,  Detenss  Nnolear  Afamf, 
Ulnry.  Washincton,  DiC.  aOMb 
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Aiuwy  tnd  gabagene7  ii«bm 


Index  title:  period  eoTerad,  brief  deseripthm 
of  contents 


Order  trom;  price;  make  checks  payable  to— 


For  inspection,  copying,  or  additional 
information  eontaet 


Defense  Supply  Agency . 

Dai 

Bo. 


Do. 


D8AH  5025.1,  pt.  I:  Defense  Bnpply  Agency 
index  of  publications,  July  1970,  provides  an 
alphabetical  and  numerical  listing  lA  DBA 
and  DOD  publications  applicable  to  the 
Defense  Supply  Agency. 

D8AH  5025.1,  pt.  U:  Quarterly  listing  of 
numbered  letters,  October  1976,  provides  a 
listing  of  interim  issuances  and  numbered 
letters  for  the  period  ending  Sept.  30,  1976. 

DSAH  6025.1,  pt.  Ill:  Index  rf  Federal  catalog 
system  publications,  July  1976,  provides  a 
numerical  listing  of  cataloging  handbooks. 
Federal  item  identification  guides,  identi- 
fication lists,  master  cross-reference  lists,  and 
related  publications. 

DSAH  5()--'5.6:  IndfX  of  form-:,  July  1970, 
i.s  n  lisling  of  DSA  and  UD  forms  used  by 
DSA. 


Defense  Supply  Agency.  De-  liidcj  of  publitation.s:  furreiit  listing  of 
lense  General  Supply  Cen-  t>olicy  statements,  regulations,  handbook, 
tor.  manuals,   directives,   letters,   supplements, 

procedures,  and  clause  manual. 

Department  of  Health,  Edu-    Administrative   Onldelines  Manual.   Jan.   1, 

cation,  and   Welfare,   Food        1973.  Provides  guidance  to  persoruiel  respon- 

mnd   Drug   Administration       sible    for    regulatory    decldons.    Contains 

(HEW/FDA).  regulatory   tolerances  and   guidance,   and 

authorization  for  direct  action  by  the  field 
in  areas  of  seizure,  citation,  and  prosecution. 

Do Bureau  of  Foods  Staff  Manual  Guide.  Primar- 
ily concerned  with  the  preparation  of  and 
review  of  documents  within  the  Bureau  of 
Foods. 

Do Bureau  of  Drugs  staff  manual  guide.  Primar- 
ily concerned  with  the  preparation  of  and 
review  of  documents  within  the  Bureau  of 
DruKS. 

Do Compliance  Policy  Guides.  Provides  a  system 

for  the  issuing,  filing,  and  retrieval  of  all 
olScial  statements  of  FDA  compliance 
policy. 

Do -.  Compliance  Program  Guidance  Manual.  Pro- 
vides general  guidance  to  the  field  as  to  how 
certain  industries  will  be  Inspected,  sampled, 
etc.,  during  a  fiscal  year.  Programs  within 
this  manual  assign  the  number  of  inspections 
or  samples  to  be  done  within  a  specific 
industry.  Over  3,000  pages. 

Do. Drug  autoanalysis  manual.  Provides  cont<'nt 

uniformity  test  specifications  tn  U8P  XVII 
and  NFX  11.  Provides  assurance  of  homo- 
geneity within  a  single  lot  for  a  safe  and  ef- 
fective drug  supply.  Specifications  are  for  all 
tablet  monographs  where  the  active  ingredi- 
ent is  present  in  low  quantities  (usually  50 
mg  or  less). 

Do ERDO   data  code  manual.   Lists  computer 

code  information  for  programs  management 
system  project  (PM8)  which  is  used  for  re- 
porting projecl  information  into  the  program 
oriented  data  iystem  (PODS). 

Do Field  management  directives.   Used  by  the 

field  staff  to  transuJt  FDA  field  policy  in  the 
areas  of  operations  management,  planning 
and  budget  guidance,  program  management, 
and  State  program  management  which  gives 
pohcy  information. 

Do Food  additives  analytical  manual.  Presents  a 

compilation  of  analytical  methodology  for' 
additives  authorized  for  use.  Compilation 
consists  of  methods  for  additives  which  can 
be  used  only  as  permitted  in  foods  for  human 
consumption  and  In  feeds  and  drinking 
water  of  animals  or  treatment  of  food-pro- 
j  ducing  animals. 

Do.. Hazard  Analysis  and  Critical  Control  Point— 

A  System  for  Inspection  of  Food  Processors. 
Explains  the  hazard  analysis  and  critical 
control  point  procedure.  Used  for  overseeing 
industry's  processing  practices  in  order  to 
provide  the  consumer  with  the  best  assur- 
ances possible  of  quality  control  In  process- 
ing foods. 

Do. Inspector  Operations  Manual.  Provides  FD.^ 

personnel  with  standard  operating  inspec- 
tional  and  Investigational  procediu'es.  Con- 
tains instructions  needed  by  operating  in- 
spectors and  investigators.  Contains  au- 
thorities, objectives,  responsibilities,  pol- 
icies, and  guides. 

Do Inspector   Training   Manual.    Basic   training 

manual  for  food  and  drug  inspectors  and 
Inspection  technicians  to  provide  the  field 
with  uniform  approach  to  the  administra- 
tion of  basic  training. 

DOl.... Inspector's  Manual  for  State  Food  and  Drug 

Officials.  Divided  into  2  parts  (1)  Operations 
manual  with  information  applicable  to  sam- 
ple collection,  inspections,  and  investiga- 
tions in  all  fields  of  food  and  drug  work;  (2) 
commodities  manual  divided  into  specific 
types  of  food  commodities.  Manual  for  ofll- 
cial  use  of  Stnte  and  local  food  and  drug 
enforcenn'nt  olficers  only. 


HQ  DBA  (D8AH-XMD),  Bld|.  6,  Door  26, 
Cameron  Station,  Alexandria,  Va.  223U. 
Price:  $2  minimum  fee  per  order,  plus  $0.01 
per  printed  page.  Payable  to:  Defense 
Supply  Agency. 


DeTensP  Logislits  Services  Centtr.  Attention: 
DLSC-AP,  Federal  Center,  Battle  Creek, 
Mich.  49016.  Price:  $2  minltium  fee  per 
order  plus  10.01  per  printed  page.  Payable 
to:  U.S.  Treasury  Department. 

HQ  DSA  (DSAII-X.MD),  BldJ.  6,  Door  26, 
Cameron  Station,  Alexandria,  Va.  22314. 
Price:  $2  minimum  fee  per  order,  plus  $0.01 
lier  printed  imge.  Payable  to:  Defense  Sup- 
ply Agency. 

Commander,  l:)efi>nse  General  Supply  Center, 
attention  of  Di;SC-B,  Rithmond,  Va. 
Reproduced  copies  $2.  Treasurer  of  the 
United  States. 

Supervisor,  Public  Records  and  Documents 
Center  (HFC-18),  5600  Fisherl  Lane,  Rock- 
ville,  Md.  20852.  No  charge. 


Supervisor,  Public  Records  and  Documents 
Center  (HFC-18),  6600  Fisben  Lane,  Rock- 
viUe,  Md.  20652.  $10.  CheckE  payable  to 
Food  and  Drug  Adminlstratlan. 

Supervisor,  Public  Records  and  Documents 
Center  (HFC-18),  5600  Fishen  Lane,  Rock- 
ville,  Md.  20862.  $21.40.  Checks  payable  to 
Food  and  Drug  Administration. 

Supervisor,  Public  Records  and  Documents 
Center  (HFC-18),  5600  Ftsher»  Lane,  Rock- 
ville,  -Vld.  20852.  .No  charge. 

Supervisor.  Public  Records  and  Documents 
Center  (HFC-18),  5600  FIshen  Lane,  Rock- 
vllle,  Md.  20852.  10  cents  per  page.  (Suggest 
before  ordering,  to  request  irantralttal  check- 
Ust  to  ascertain  procrams  needed.)  Checks 
payable  to  Food  and  Drug  Administration. 

Supervisor.  Public  Records  and  Documents 
Center  (HFC-18),  5600  Fisher*  Lane,  Rock- 
villo,  Md.  21*52.  No  ■barer. 


Supervisor,  Public  Ricords  aiul  Documents 
Center  (HFC-18),  5600  Fishers  Lane,  Rock- 
ville,  Md.  20852.  $15.  Checks  payable  to  Food 
and  Drug  Administration. 


do. 


HQ  DSA,  Attention:  D8AH-XA,  Room 
6A119,  Cameron  Station,  Alexandria,  Va. 
22314. 


Do. 


Defense  Logistics  Services  Center,  Attention: 
DLSC-TD,  Room  1-9-7,  Federal  Center. 
Battle  Creek,  Mich.  49016. 


Supervisor,  Public  Records  anil  Documents 
Center  (HFC-18).  5600  Fisherf  Lane,  Rock- 
ville,  Md.  208.'>2.  No  charge. 


Supervisor,  Public  Records  and  Documents 
Center  (HFC-lS),  6600  Fishen  Lane,  Rock- 
viUe,  Md.  20852.  $131.95.  Checks  payable  to 
Food  and  Drug  Administration. 


Supervisor,  Public  Records  and  Documents 
Center  (HFC-18),  8600  Fisher*  Lane,  Rock- 
ville.  Md.  20852.  $2.5.  Checks  payable  to  Food 
and  Drug  Administration. 


HQ  DSA  Attention:  DSAH-XA,  Room 
6A119,  Cameron  Station,  Alexandria,  Va. 
22314. 


Public  Affairs  Officer,  DeferL-ie  OeiiiTftl  Supply 
Center,  Richmond,  Va.  232y7. 


Supervisor  Public  Records  and  Documents 
Center  (HFC-18),  Room  4-62,  FDA,  5600 
Fishers  Lane,  RockviUe,  Md.  20852. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Supervisor.  Public   Records  and  Documents  DO; 

Center  (HFC-18),  5600  Fishen  Lane,  Rock- 
viUe, Md.  20852.  $15.  Checks  payable  to  Food 
and  Drug  Administration. 

Supervisor,  Public  Records  and  Documents  Doj 

Center  (HFC-18), 6600  Flsheis  Lane,  Rock- 
ville,  Md.  20852.  $65.  Checks  payable  t« 
Food  and  Drug  .Administration. 
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Agency  and  subagency 


Index  title:  period  eoTired,  brief  deacriptioa 
of  contents 


Order  from:  price:  make  i.  fiwk.-.  jiajTjMe  to- 


Department  of  Health,  Edu- 
cation, and  Welfare,   Food 
and    Drug   Administration 
(HEW/FDA). 
Do 


Do. 


Do. 


Do.. 


Inspector'i  Technical  Guide.  To  provide  a 
medium  for  waMng  all  FDA  inspecton 
aware  of  selected  technical  information  not 

previously  available  on  a  broad  scale. 

Laboratory  Operations  Manual.  Provides  day- 
to-day  guide  for  laboratory  directors  and 
supervisors.  Reflects  the  science  ad\~isor 
program  and  district  laboratory  relation- 
ships with  BDAC  field  offices  and  disposi- 
tion of  consumer  complaint  samples. 

Pesticide  Analytical  Manual.  Brings  together 
the  procedures  and  methods  used  in  the 
FDA  laboratories  (or  surveillance  of  the  ex- 
tent and  significance  of  contamination  of 
man  and  his  environment  by  pesticides  and 
their  metabolites. 

Quantity  of  contents  compendium.  Used  to 
measure  acceptable  levels  of  shrinkage  in 
food  containers.  Manual  divided  into  2  parts: 

(I)  Contains  procedures  for  measuring  fill- 
of-conlainer,  statistical  evaluation  accept- 
able common  or  usual  declaration  of  quan- 
tity of  contents;  (2)  contains  information  on 
sampling  where  special  techniques  are 
required. 

Regulatory  Procedures  Manual.  Provides 
guidance  on  regulatory  policy  and  supfiort- 
ing  processing  procedures. 

Do..; Staff  Manual  Guides— Organization  and  Dele- 
gations. Contains  directives  issued  by  the 
Food  and  Drug  Administration  to  establish 
policy,  organization,  procedures  or  responsi- 
bilities in  the  administrative  area.  Used  to 
issue  continuing  instructions  or  information 
and  remains  in  effect  until  rescinded  or 
superseded. 

Do..;.. Supervisory   Inspectors  Guide.  Designed  to 

furnish  supervisory  inspectors  with  guide- 
lines to  assist  them  in  performing  their 
duties. 

Do Index  to  Administrative  Staff  Manuals.  Cur- 
rent listing  of  all  staff  manuals  with  indexes 
andyor  table  of  contents  and  costs. 

Do... _ Statements    of    policy    and    interpretations 

adopted  by  FDA  and  not  published  in  the 

FE0CE.4L  RSaiBTES. 

Department  of  Health,  Edu-  NIH  Freedom  of  Information  Act  index;  from 
cation,  and  Welfare,  Na-  July  4.  19e7-Mar.  31,  1976.  Includes  Items  In 
tional  Institutes  of  Health  the  following  categories:  (1)  administrative 
(NIH).  manuals  and  memorandum,  (2)  anlmul  re- 

sources and  programs,  (3)  audlo-visuab 
policy  and  criteria,  (4)  clinical  eentw  opera- 
tions. (5)  contracts  policy  and  guides,  (6) 
employee  and  committee  member  hand- 
books and  manuals,  (7)  grants  policy  and 
guides,  (8)  library  resources  and  guidelines, 
(9)  minority  programs,  (18)  patient  policy, 

(II)  research  centers  guides,  (12)  safety 
guides  and  permits,  and  (13)  site  visit 
formats. 

Department  of  Health,  Edu-  The  ADAMHA  Freedom  of  Information  Act 
cation,  and  Welfare,  Publio  Index  is  comprised  of  various  ADAMHA 
Health  Servloe,  Alcohol,  compoDent  program  guidelines,  hiindbook 
Drug  Abuse,  and  Mental  Ustings,  policy  supplements,  instructions. 
Health  Administration.  and  manual  materials.  The  index  is  divided 

to    reflect    the    various    ADAMHA    com- 
ponents, namely  the  National  Institute  on 
Alcohol  Abuse  and   Alcoholism,  the  Na- 
tional Institute  on   Drug  Abuse,  the  Na- 
tional Institute  of  Mental  Health,  Including 
Saint  Elizabeths  Hospital,  and  the  Office  of 
the  Administrator. 
Department  of  Health,  Edu-    A  written  description  of  the  general  preven- 
catlon,  and  Welfare,  Public       five   medicine    residency    program,    dated 
Health  Service,  Center  for       Apr.    29,    1976.     Residency    assignments 
Disease     Control     (HEW/       qualifications,  appointments,  and  supervi- 
PH8/CDC).  sion,  as  outlined  In  this  document. 

Do Memorandum  dated  July  7,  1975.  Subject: 

Medical  care,  resotirce  personnel.  This  is  the 
written  procedure  for  han/iiing  telaphooa 
calls  regarding  the  medical  care  of  certain 
individnals. 
Do Memorandum  dated  Apr.  27,  1976.  Subject- 
Hot  Une,  633-5313.  ThU  Is  the  written  proce- 
dure iar  handling  reports  ckf  damage  to 
packages  of  Infectious  materials. 

Do Staff  publications  booklet:  An  annual  blblio- 

grapfaieal  listing  of  coutiibutions  made  by 
the  CDC  staff  to  medical  and  scientific  lit- 
erature during  the  previous  year. 

Do Minutes  of  meetings  and  aimual  reports  of 

foUowioK  public  advisory  committees:  Coal 
Mine  Health  Research  Advisory  Commit- 
tee, Safety  and  Occupational  Health  Study 
Section,  Immimization  P'ractices  Advisory 
Committee,  Medical  Laboratory  Servioes 
Advisory  Committee,  Tuberculosis  Control 
*  AdTiaory  Committee. 

Do Morbidity  and  mortality  weekly  reports.  In 

artdirti  to  providing  inXormatianal  mor- 
bidity and  mortality  data  on  diseases,  these 
reports  prescribe  policies  and  interpret  poli- 
eiee  reiattve  to  prevention  of  diseasee  as  well 
as  health  requirements  that  are  covered  by 
nfulatioDs. 


Supervisor,  Public  Records  and  Documents 
(ienter  (HFC-1>.)  5600  Kishers  Lane,  Ro^  k- 
ville,  Md.  2C8,V2.  $.'..-J0.  Payabic  to  Food  and 
Drag  .\dminiFt ration. 

Supervisor,  Public  Rrcords  and  Document,* 
Center  (HFC-18),.'ieO(i  Fishers  Lane.  Rock- 
viUe. Md.  ■.\I852.  $1T..')(1.  Checks  parable  to 
Food  and  Drug  .\dmmistrstion. 


Supior\i=or.  Public  Records  and  Documents 
Center  (HFC-181.  .'i6<Ki  Fishers  Lane,  Rock- 
viUe, Md..i  !^52.  No  charge. 


-uivrvisor.  Public  Records  and  Documents 
t .  ntt  r  iH  FC-IS),  ."ieoo  Fishers  Lane.  Rock- 
viUe. Md.  208,=2.  $25.  Checks  payable  to  Food 
and  Drug  -Administration. 


?ujiorvi.<or.  Public  Records  and  Documents 
Center  airr-lS).5600  Fishers  Lane,  Roek- 
villc,  Md.  20S52.  $85.  Checks  payable  to  Food 
and  Drug  Administration. 

fupervisor.  Public  Records  and  Documents 
Center  (HFC-18), 5600  Fishers  Lane,  Rock- 
viUe, Md.  20852.  Vol.  I,  $60;  Vol.  II,  $80; 
Vol.  111.  $30.  Checks  payable  to  Food  and 
Drug  Administration. 


Supervisor.  Public  Records  and  Documents 
Center  (HFC-18).  5600  Fishers  Lane,  Rock- 
villr,  Md.  20852.  $28.50.  Checks  payable  to 
Food  and  Drug  Administration. 

Supervisor.  Public  Records  and  Documents 
Center  (HFC-18),  5600  Fishers  Lane,  Rock- 
viUe, Md.  20862.  $20.  Checks  payable  to  Food 
and  Drug  Administration. 

Supervisor,  Public  Records  and  Documents 
Center  (HFC-ISK  5600  FL^hers  Lane,  Rock- 
viUe, Md.  20852.  $5.90.  Payable  to  Food  and 
Drug  Administration. 

In  addition  to  copies  of  the  NIH  EOIA  Index 
maintained  by  HEW,  NIH  will  make  photo- 
copies available  if  requests  are  forwarded  to: 
Associate  Director  for  Commymicatlons, 
NIH.  Building  1,  Room  SOS,  9000  RockriUe 
Pike,  Bethesda,  Md.  20014.  Fees,  as  pre- 
scribed ln4S  CFR5.61.  are  10  cents  per  page 
with  the  charge  being  made  if  the  total 
amount  exceeds  $5.  Checks  payable  to: 
DHEW— NaUonal  InsUtutes  of  Health. 


Copies  of  the  .A.DAMHA  Freedom  of  Informa- 
tion Act  index  are  maintained  by  the  HEW, 
FOI  OflScer,  Room  5360,  HEW  North  Bldg., 
330  Independence  Ave..  SW.,  Washington. 
D.C.  20201.  A  DAMH  A  will  also  make  copies 
available  if  requests  are  forwarded  to: 
Director,  OCPA.  ADAMHA,  Parklawn 
Bids.,  Room  16-95,  S600  Fisben  Lane, 
Rockville,  Md.  20652.  Fees  are  10(  per  page 
witb  the  charge  being  made  If  the  total 
amoimt  exceeds  $6  and  are  payable  to 
Treasurer  of  the  United  States. 

Center  for  Disease  Control,  Attention:  As- 
sistant Director  for  Operations,  Atlanta. 
Ua.  30333.  No  charge  lor  1  copy. 


For  inspection,  copying,  or  additronal 
information  contact 


Supervisor,  Public  Reeords  and  Documents 
Center  MIFC-lg)  RooBi  4-«2,  FDA.  6<-n) 
Fishers  Lane.  Rockville,  Md.  2P8.SS. 

Po. 


Do. 


Do. 


Da. 


Do. 


Do. 


Do. 


De. 


Associate  Director  for  Communications,  NIH, 
Building  1,  Room  309,  8000  Rockville  Pike. 
Bethesda,  Md.  20014.  (301)49»-4461. 


Director,  Offise-  o<  Communications  and 
PubUe  Affairs,  Parklawn  Bldg.,  Room 
16-06,  MOO  Fishers  Lane,  Rockville,  Md. 
208Si     ^^ 


Center  for  Disease  Control.  Assistant  Director 
for  Operations,  1600  CUfton  Rd.  NE.,  At- 
lanu,  Ga.  KBS3. 


Center  for  Disease  Control,  AttenUon:  Dl-    Center  for  DIsmm  Control,  Ofltee  of  Biosafety 
^^^•^9^^  of   Biosalety,   Atlanta,    Oa.        1600  CUfton  Rd.  NE.,  Atlanta    G a.  30333 
30333.  No  charge  for  1  copy.  '  "~<~"- 


-do. 


Do. 


"-^^lilf^  '"AJ*'**^  Control,  AttenUon:   Dl-  Center  for  Disease  Control,  Oflice  of  Intorma- 

'iSSST-v?"^  "^  InformaUon,  AUanU,  Qa.  Uon.  MOD  Clifton   Bd.  NE.,  Atlanu    Ga. 

30333.  No  charge  tor  1  copy.  XOS.                                          oiu»iw»,   vj». 

'^?^,'"j2^^'^'**.^f°'^'*>l2?"*";P'™^  *'*■*'    •*    ^^J**"    Control,     Management 

J?L'  iSj?*^"~l.*  ^"^y™  Oflfc»,  Atlanta.  Analysis    OflSoe,    1600    Clifton     Rd/  NE 

Oa.  30333.  No  charge  for  1  copy.  Atlanta,  Oa.  SOSSS. 


Center  for  Disease  Control,  AttehtioB:  Direc- 
tor, Bureau  of  Epidemiology,  Atlanta,  Ga. 
"***'  No  charge  for  1  copy. 


Center  for  Disease  Control,  Bureaa  of  Eplde- 
mjotocy,  1000  CUttoo  Rd.  NB.,  Attenta,  Oa. 
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Agi^noy  and  subagrncy  name 


Index  titlp,  period  covered,  Jiriif  description 
o{  contents 


Order  from;  price;  make  checki  payable  to— 


For  iBspection,  copying,  (*  a^Jdi' 
information  conia^ 


f)('l>artment  of  Health,  Edu- 
ratlon,  and  Welfare,  Public 
Health  Service,  Center  (or 
l*is.'aae  Poatrol  (UEW/ 
V%PJCDC). 
7)0  .. 


Annual  report  to  Congress  regarding  smoking 
and  hearth. 


Center  ior  Dlaeaoe  Control,  Atteatioi:  Dlree- 
tor.  Bureau  of  Health  Education,  Atlanta, 
Oa.,  30333.  No  charge  for  1  copj. 


Center  for  Disease  Control.  Bureau  of  Health 
Education,  }600  Clifton  Rd.  NE.,  Atlanta, 
Oa.  30333. 


Center  for  Disease  Control,  Att«ttion:  Direc- 
tor, Bureau  of  Laboratories,  Atlanta,  Qs. 
30333.  No  charge  for  1  copy. 


Dd- 


Do. 


Director,  National  Institute  for  Occupational 
Safety  and  Health,  Park  Bldg.,  Room  3-30, 
5600  Fishers  Lane,  Rock  villa,  Md.  20662, 
No  charge  for  1  copy. 


Do... 


-do. 


D*. 
Z>o. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 

Do.. 
Do.. 
Do.. 


Do.. 
Do.. 

Do.. 

Do.. 
Do.. 
Do. 

Do. 

Do. 

Do. 


••Current  Items".  This  publication  from  the 

Bureau  of  Laboratories  is  directed  generally 

to  heads  of  State  or  local  laboratories.  The 

publication   includes    technical    procedures 

and  informational  data. 
National    Institute    for   Occupational   Safety 

and  Health  (NIOSH)  policy  memorandum, 

dated  Sept.  11,  1974,  on  trade  secret  infor- 
mation. 
••.MOSIl  Policy  Letter",  dated  Nov.  5,  1973, do 

regarding   reimbursement   to  an   employer 

for    linancial    loss    (production   time;   pay) 

incurred  as  a  result  of  a  NIOSU   research 

project. 
The  President's  report  on  occupational  safety 

and  heakli.  annual  repwrt  for  1974.  This  re- 
port covers  programs  of  the  Department  of 

Labor;  Department  of  Health,  Education, 

and  Welfare ;  and  the  Occupational  Safety 

and  Health  Review  Commission  for  calen- 
dar year  1974.  It  contains  results  of  the  1st 

full  year  of  occupational  injury  and  illness 

.survey. 
The  Federal  coal  mine  health  program  in  1973. do . 

This  is  a  report  of  health  activities  under  the 

Federal  Coal  Mine  Health  and  Safety  Act 

of  1889. 
The  Division  of  Training.  National  Institute do 

for  Occupational  Safety  and  Health,  Center 

(or     Disease     Control,    annonnccment     of 

courses  that  are  available  to  the   public. 

HEW  pubUcation  No.  (NIOSH)  75-170. 
The    National    Institute    tor    Occupational  ..      do 

Safety  and  Health  current  Intelligence  bul- 
letin. This  current  bulletin  alerts  members 

of  the  occupational  health  community,  gov- 
ernment, labor,  and  industry  to  new  infor- 
mation  on   potential   occupational   health 

haiards. 
Proposed  interim  program  guidelines  for  ve-    Center  for  Disease  Control,  Attaitlon:  Direc- 

nereal  disease  control,  dated  March  1975.  tor.  Bureau  of  State  Services,  Atlanta,  Oa. 

30883.  No  charge  for  1  copy. 
Venereal  disease  review  criteria,  dated  Dec.  10, do 

1971. 
Recommended  treatment  schedules  for  syph- do 

ills,  dated  1976. 
Gonorrhea,    CDC    recommended    treatment do 

schedules,  dated  1974. 
Commentary  on  national  strategies  to  control  Center  for  Disease  Control,  Atteation:  Dlrec- 

gonorrhea,  dated  July  1975.  tor,  Bureau  ot  State  Servtoes,  Atlanta,  Qa. 

30333.  No  charge  for  1  copy. 
.  Program  guidelines  for  the  influenza  immuni- do 

zation  project  grants,  dated  Apr.  14,  1976. 
.  Community- wide  Influenza compaign,  acbiev- do 

ing  public  response. 
.  Influenza  immunliation  operations  workbook, do 

dated  May  1976. 
.  Supplemental  guidchnes  on  infbrmed  consent do 

for  influenza  immunization  project  grants, 

dated  June  21,  1976. 
.  Guidelines    for   assessing   immunity   levels, do --. 

dated  November  1973. 
Immunization  Against   Disease,   1972  band- do 

book. 
Directions  for  use  of  PH8  PPD  products  for do 

use  in  tuberculosis  control  programs,  dated 

January  1971. 
.  Preventive  tlierapy  of  tuberculosis  infection,  do „ 

dated  February  1975. 
Memorandum  dated  Nov.  7,  1975,  regarding do _ 

duration  of  preventive  therapy  with  isoni- 


Center  for  Disease  Control,  Bureau  of  Lalii.r;i- 
tories.  1600  Clifton  Rd.  .\'E.  Atlanta,  tia. 
30333. 


Director,  National  Institute  for  Occupational 
Safety  and  Health,  Park  Bldg.,  Room  3-30 
5600  Fishers   Lane,    Rockville,   Md.   208-52. 

Do. 


Do. 


Do. 


Co. 


Do. 


Center  (or  Disease  Conirol,  Bureau  of  State 
Services,  1600  Clifton  Rd.  NE.,  Atlanta,  Ga. 


azid. 


.do. 


.do. 


Do.. 


Do. 


Summary  of  the  report  of  the  Ad  Hoc  Ad- 
visory Committee  on  Isoniazid  and  Liver 
Disease,  dated  Mar.  19. 1971. 

Memorandum  dated  Nov.  15,  1971,  regarding 
tuberculin  PPD-T  distributed  by  CDC. 

Statement  on  preventive  treatment  of  tuber- do.. 

eulosts,  dated  June  25,  1971. 

Concepts  and   evaluation  measures   recom- do.. 

mended  by  an  ad  hoc  committee  on  evalua- 
tion of  tuberculosis,  dated  September  1971. 

Memorandum  dated  Jan.  13,  1972.  regarding do.. 

PPD-tuberculin  and  PPD-Battoy  distrib- 
uted by  CDC. 

Memorandum  dated  Nov.  21,  1972.  Subject: do.. 

Liver  disease  among  recipients  of  isoniaitd 
ehemoprophylaxis  imder  special  surveil- 
lance— preHmlnary  report. 

Memorandum  dated  Dec.  15,  1972.  Subject: do.. 

Liver  disease  among  recipients  of  isoniazid 
ehemoprophylaxis  under  special  surveil- 
lance—followup  report. 

.  Memorandum  dated  Jan.  23,  1973.   Subject: do.. 

Liver  disease  among  recipients  of  isoniazid 
ehemoprophylaxis  under  special  surveil- 
tance — (oUowup  report. 

.  Memorandum  dated  Jan.  29,  1973,  regarding do. 

PPD-tuberculin  and  atypical  mycobacterial 
PPD  antigens. 


Do. 

Do. 

Do. 

Center  for  Disease  Control,  Bureau  of  State 
Services,  1600  Clifton  Rd.  NE.,  Atlanta,  Oa. 
90333. 
Do. 

Do. 

Do.  . 

Do. 


Do. 
Do. 
Do. 

Da 
Do. 

Do. 

Do. 
Do; 
Dtt 

Do. 

Do; 


Dft 
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Agency  and  subagency  name 


Index  title:  period  covered,  brief  description 
o(  contents 


Order  from;  pric»;  make  checks  peyabtr  to— 


For  iaspectlon,  copyinr,  or addltioaal 
information  contact 


Department  of  Health,  Edu- 
cation, and  Welfare,  Public 
Health  Service.  Center  for 
Disease  Control  (HEW/ 
PHS/CDC). 
Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


Do. 
Do. 


Guidelines  for  prevention  of  TB  transmission 
In  hospitals,  dated  September  1974. 


Center  (or  Disea.^  Control.  .\t'.entlon  Direc- 
tor. Bureau  of  Stale  Servlcos,  Atlan'a.  Oa. 
30333.  No  charge  for  1  copy. 


Center  for  Di-wsse  Control.  Bureau  of  State 
Serrices.  1600  Clifton  Rd.  NE.,  Atlanta.  Oa. 
30333. 


Do. 


Do. 


^ 


D*. 


Do. 
D*. 

Da. 


D«. 


Da. 


Suggested  tuberculosis  nurse  hmcUons  In  a do Do. 

nurs^  directed  clinic,  dated  April  1974. 
Recommendations  for  health  department  su- do Do. 

pervlsion  o(  tuberculosis  patients— MMW  R. 

dated  Feb.  23.  1974. 
Equipment  and   procedures  (or  erythrocyte  do Do. 

protoporphyrin  (EP)  analj-sls  as  a  screen- 
ing method   (or   pediatric   lead   poisoning. 

dated  Feb.  3.  1975. 
Urban   rat  survey — guidelines   (or  classroom  do Do. 

use   and   field   training  o(  inspectors  who 

serve   In   community   rodent   control   pro- 
grams, dated  March  1974. 
Urban   rat   control   project   grants   program do Do. 

guidelines  (or  applicants,  dated  1975. 
Ouidehnes  for  grant  applications.  Childhood do Do. 

lead  poisoning  control,  dated  Mar.  14,  1974. 
Policy     statement— laboratories     performing do Po. 

blood   lead   determination   for   community  _^ 

programs  rect'iving  lead  based  paint  poison-  "^ 

ing  grant  funds,  dated  1972. 
Increased  lead  absorption  and  lead  poisoning do Do. 

in  young  children.  A  statement  by  the  Cen- 
ter for  Disease  Control,  dated  March  11175. 
Policy  and  procMures  for  shipping  and  lend- do Do. 

ing  federally  owned  X  RF  aiialyzers.  Mar.  26. 

1973. 
The  "Training  Bulletin,"  which  is  published    Center  for  Disease  Control  Attention;  Direc- 

every  18  mo.  This  document  lists  each  of  the       tor.  Bureau  of  Training,  Atlanta,  Oa.  30333. 

headquarters,  field,  or  home-study  courses       No  charge  tor  1  copy. 

that  are  available  through  the  auspices  of 

CDC  during  that  time  period.  Specific  in- 
formation is  presented  that  identifies  pre- 
requisites (or  attendance  and  describes  the 

nature  of  each  course. 
Final  denials,  revocations,  suspcn-sions  and    Centerfor  Disease  Control.  Attention:  Bureau 

limitations  of  licenses,  and  letters  of  exemp-       o(   Laboratones,   Atlanta,    Ga.   30S3.    No 

Uons  to  laboratories  subject  to  the  Clinical       charge  ior  1  copy. 

Laboratories  Improvement  Act  o(  1967. 
Administrative  issuance.  Facilities  Engineer-    Center  for  Disease  Control,  Attention:  Msn- 

ing  and   Construction  Manual,  ch.  CDC:       aeement  Analysis Of!iee,  Atlanta,  Ga. 30381. 

3-335,  dated  May  1.  1972.  This  issuance  pro-       No  charge  for  1  copy. 

vides  rules  and  regtilations  covering  CDC 

btlildincs  and  itrounds.  It  applies  to  CDC 

employees  and  also  to  visitors,  soliciton.  etc. 
Administrative    issuance.    Manual    Guide — do 

General  Administration  No.  CDC-57, dated 

Nov.  13. 1970.  This  issuance  provides  pohcy 

and   procedures   to   CDC   employees  (or 

claims  including  those  against   CDC   or 

against  CDC  employees  as  a  result  of  their 

official  duties. 
Administrative   issuance.    Manual    Guide— do 

General  Administration  No.  CDC-1,  dated 

Sept.  30.  1970.  This  issuance  provides  policy 

and   procedures  (or  conferences  including 

those  cosponsored  by  C  DC  and  an  organiza- 
tion other  than  a  Federal  agency. 
Administrative   issuance.    iManual    Guide — do 

ADP  Systems  No.  CDC-1.  dated  Apr.  22. 

1971.  This  issuance  specifles  the  type  of  in- 
formation for  CDC  organizations  to  fumisb 

CDC  computer  systems  oflSce  (or  determina- 
tion as  to  whether  a  contract  should  be  en- 
tered into  with  an  outside  source  to  perform 

the  ADP  services  or  whether  the  work  can 

be  performed  within  the  Center. 
Administrative  issuance.  CDC  General  Mem- do „ Do. 

orandnm  No.  74-9,  dated  June  20,  1974. 

This  issuance  specifies  rates  for  the  Center 

to  pay  for  blood. 

Administrative  isstiance.  Procurement  Man- do Do. 

ual  Subpart  CDC:  3-75.3,  dated  May  13, 

1973.  This  issuance  specifles  CDC  deleg*- 
tlons  of  authority  tor  publication  of  adver- 
tisements, notices,  or  proposals. 

Administrative  issuance.    Manual    Guide — do Do. 

Printing  Management  No.  CDC-6.  dated 
Nov.  5.  1969.  This  issuance  provides  CDC 
policies  and  procedures  for  procurement  of 
CDC  authored  articles  which  are  to  be  pub- 
lished in  private  Journals  and  briefly  men- 
tions publishers'  services,  e.g.,  setting  of 
type,  sending  proob,  etc. 

.  Administrative  isstiance.  National  Institute do Do. 

for  Occupational  S«lety  and  Health  Admin- 
istrative Issuance  No.  406.  dated  Sept.  3, 

1974.  This  Issuance  describes  contents  and 
documentation  needed  for  research  and 
techrUcal  services  contract  reqtusts  ior 
NIOSH. 

.  Administrative  Issuance.  Procurement  Man- do. Da 

ual  Subpart  CDC:  3-3.6.  dated  Sept.  21. 
1970.  This  issuance  prescribes  CDC  policies 
and  procedures  for  small  purchases  partlca- 
lariy  through  use  of  Imprest  funds,  and 
briefly  mentions  rendors'  role. 


Center  for  DisMse  Control,  Bureao  o(  Trainkit, 
1600  ChOon  Rd.  NE.,  Atlanta.  Oa.  M>a. 


Center  for  Disease  Control,  Bureau  of  Labeta- 
tonos.  IflOO  Chflon  Rd.  NE..  Atlanta,  Oa- 
10333. 

Center  for  Disease  Control,  Managemrfit 
Analysis  OITire.  IflOO  CUflOD  Kd.  NK., 
Atlanta,  Ga.  30333. 


Do. 


Do. 


Do. 
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NOTICES 


Agency  and  mbafuiey  name 


Index  title:  period  eoTcrvd,  brief  description 
of  contents 


Order  from;  price:  make  checks  payable  to— 


For  inspection .  copying,  or  additional 
information  contact 


Department  of  Health,  Edu- 
cation, and  Welfare,  Public 
Health  Serrlce,  Centar  for 
Disease  Control  (HEW/ 
PHS/CDC). 

Do. 


Do. 


Do. 


7 


Do. 


Dot. 


Do.. 


Do. 


Do. 


Do. 


Do. 


Do.. 


Do. 


Do. 


Do. 


Administrative  issuance.  CDC  General  Mem- 
orandum No.  7«-«,  dated  Sept.  22, 1976.  This 
Issuance  provides  Instructions  to  CDC 
employees  for  obtaininc  typewriter  repair 
service  and  lists  individual  companies  under 
contract  to  make  repairs. 

Administrative  issuance.  CDC  General  Mem- do. 

orandnm  No.  74-1,  dated  Jan.  16,  1974.  This 
issuance  specifies  CDC  policies  and  prc- 
eeduree  on  unauthoil7«d  commitments  and 
for  obtalping  approval  for  such  commit- 
ments. 

Administrative   issuance.    Manual    Guide—  do. 

General  Administration  No.  CDC-52,  dated 
Mar.  12. 1973.  This  issuance  provides  policies 
and  procedures  for  handling  public  inquiries 
to  CDC  during  nonwork  hours. 

Administrative   Issuance.    Manual    Guide—  do. 

General  Administration  No.  CDC-18,  dated 
Mar.  6,  1909.  This  issuance  provides  CDC 
policies  and  procedures  (or  obtaining  clear- 
ance of  CDC  authored  manuscripts,  pubU- 
catloos,  etc.,  and  Includes  policy  on  respond- 
ing to  reouests  from  the  press,  etc. 

AdministHWve  issuance.  CDC  General  Mem- do. 

orandum  No.  72-3,  dated  Feb.  9, 1972.  This 
issuance  provides  policies  and  general  guide- 
lines to  CDC  employees  on  giving  assur- 
ances of  confidentiality  in  obtaining  infor- 
mation ftom  the  public. 

Administrative   Issuiuice.    Manual    Gtilde-  do. 

Personal  Property  Management  N*.  CDC- 
3.  dated  Apr.  17.  lOM.  This  issuance  provides 
CDC  poHelas  aad  proeadures  lor  prododng, 
malBlainlnf ,  sMppIng,  and  storing  exhibits 
and  Ineltides  procedures  for  production  o 
exhibits  by  eoaunerelal  contractor!. 

Administrative   Issuance.    Manual    Guide— do. 

Sabty  Management  No.  CDC-19,  dated 
Mar.  18, 1974.  This  Issuance  provides  policy 
to  CDC  «mplovais  tor  distribution  of  evi- 
taves  of  mleroMil  agenta  and  of  vectors  to 
non-CDC  peraons. 

Administrative   issuance.    Manual    Guide— do. 

Batity  Management  No.  CDC-2,  dated 
Dec.  15, 1975.  This  issuance  provides  policy 
on  tbe  need  for  and  use  of  hasard  warning 
signs  that  appUes  to  CDC  employees  and 
also  to  visitors. 

Administrative    issuance.    M»nii»i    oulde — do. 

Safety  Management  No.  CDC-S,  dated 
June  18, 1973.  This  issuance  provides  policies 
OD  and  procedures  (or  handling  compressed 
gases  In  cylinders.  It  applies  to  CDC  em- 
ployees and  also  certain  policies  and  proce- 
dures apply  to  vendors. 

Administrative  issuance.   Personnel   Guides do. 

for  Supervisors,  chapter  IV,  CDC  Guide 
7-2,  dated  Mar.  12,  19Q8,  but  still  current. 
This  Issuance  provides  CDC  policies  and 
procedures  for  handling  complaints  on  em- 
ployee Indebtedness. 

Administrative  Issuances.  Manual  Guide- 
General  Administration  No.  CDC-^,  dated 
Apr.  8,  1971  and  National  Institute  (or  Oc- 
cupational Safety  and  Health  Administra- 
tive Issuance  No.  2,  dated  tlar.  4, 1074.  These 
Isaoaneea  provide  policies  and  ivoceduree 
tor  making  CDC  and  NIOSH  facilities 
available  to  gtisat  researcban. 

Administrative  Issuance.  Manual  Guide- 
General  Administration  No.  CDCHH, 
dated  Apr.  28,  187S.  This  issuance  provides 
CDC  p(dlcies  and  procedures  lor  providing 
to  students  work  experlencos  which  relate  to 
the  CDC  mission  and  to  the  educational 
obiactlves  of  the  students. 

Administrative  tssaancel  National  Institute do. 

for  Occupational  Safety  and  Health  un- 
numbered memorandimi,  dated  Mar.  4, 1974. 
This  issuance  provides  NIOSH  policy  on 
loan  of  property  to  non-Federal  persons  or 
Institutions. 

Administrative  issoanees.   Manual    Guide— do. 

General  Administration  No.  CDC-11,  dated 
June  8,  1973  and  National  Institute  lor  Oe- 
euisational  Safety  and  Health  policy  mem- 
orandum, dated  June  25,  1973.  These  Is- 
suances provide  policies  and  procedives  tor 
tbe  protMtlon  m  the  individuals  who  are 
participating  or  Involved  in  research  In- 
vestigations of  the  Center  and  of  NIOSH, 
respectively. 

Administrative  Issuance.  Manual  Guide- 
Travel  CDC-10,  dated  Dec.  28,  1972.  This 
Issuance  provides  CDC  policy  and  proce- 
dures (or  emptoyrcs  renting  automobiles  (or 
offleial  travel  and  mentions  services  provided 
by  the  car  rental  contractors  and  the  con- 
ditions of  the  contracts. 

Administrative   issuances.   Manual    Guide- do, 

Tmvel  No.  CDC-2  dated  Jan.  14,  1974  and 
Correspondence  Manual  Chapter  10-40, 
dated  Oct.  1,  1974.  These  issuances  provide 
instructions  to  CDC  employees  tor  making 
reservations  on  common  Mrrlers  and  for 
picking  up  the  tickets.  Tbey  list  tbe  airlines 
and  their  telephone  numben. 


Center  for  Disease  Control,  .Attention  Man- 
agement Analysis  Office,  Atlant.i,  (Ja  30333. 
No  charge  (or  1  copy. 


Center    for    Disease    Control,    Management 
Analysis    Office,    1800    ClKton    Rd.     NE 
Atlanta,  Ga.  30333. 


Do. 


.do. 


.da. 


Do. 


Do. 


Ds. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Da. 


Da 


Do. 


do. 


Do. 


Do. 
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A(eaey  and  sobageney  name 


Index  title:  period  covered,  brief  description 
o(  contents 


Order  (rom:  price;  make  ehecks  payable  t 


For  inspection ,  eopyinc,  or  additioiMl 
i  of  onnatlon  contact 


Department  of  Health,  Edn-  Administrative  issuance.  Manual  Guide- 
cation,  and  Welfare,  Public  General  Administration  No.  CDC-eS,  Pn- 
Health  Service,  Center  for  vacy  Act,  dated  Nov.  23. 1976.  This  issuance 
Disease  Control  (HEW/  provides  to  CDC  employees  guidance  on 
PHS/CDC).  carrying  out  requirements  of  the  act. 

Do Administrative      issuance.     CDC      general  . 

memorandum  No.  75-10.  Freedom  of  In(or- 
matioo  Act,  dated  July  25,  1975.  This 
issoanoe  provides  general  information  to 
CDC  employees  on  major  provisions  of  the 
act.  procedures  for  responding  to  requests 
for  information  tmder  the  act.  and  brief 
data  to  the  CDC  employees  on  the  Privacy 
Act. 

Do Administrative  issuance.  CDC  general  memo-  . 

randum  No.  75-2,  civil  defense,  dated 
April  2.  1975.  This  issuance  provides  infor- 
mation on  the  civil  defense  capacity  and 
equipment  of  the  CDC  facilities  in  tbe 
Atlanta  area  that  are  officially  designated 
to  be  used  as  public  shelter  areas  under  the 
national  fallout  shelter  program. 

Do ... ......  Administrative  issuance.  CDC  unnumbered  . 

memorandums,  parking  at  Clifton  Rd. 
faculties,  dated  July  14,  1975  and  Jan.  2a 
1978.  Tbese  issuances  provide  policy  (or 
CDC  eoiployees  and  visitors  parking  at  tbe 
Clifton  Rd.  facilities.  Center  for  Disease 
Control. 

Do Admlnistiative  issuance.  CDC  imnumbered 

memorandum,  directory  of  licensed  day -care 
facilities  in  the  Metropolitan  Atlanta  area, 
dated  Mar.  15.  1976.  This  issuance  provides 
a  listing  of  these  facilities. 

Do Administrative  issuance.  CDC  unnumbered 

memorandtmi.  iniury  compensation,  dated 
Sept.  IS,  1975.  This  issuance  provides  pro- 
cedures (or  CDC  employees  to  follow  to 
document  on-the-)ob  traumatic  injuries,  in- 
cluding submission  of  reports  from  attending 
physicians. 

Do Administrative  issuance.  Manual  guide — gen- 
eral administration  No.  CDC-8,  soUciting. 
vending,  and  displaying  or  distributing 
commercial  advertising  within  CDC.  dated 
Apr.  23.  1975.  This  issuance  provides  policy 
lor  soliciting,  vending,  and  commercially 
advertising  on  property  occupied  by  CDC. 

Do Administrative  issuance.  Personnel  guide  lor  . 

supervisors,  ch.  III.  CDC  guide  1-2,  com- 
mercial employment  offices,  dated  Jan.  7, 
1978.  This  Issuance  provides  policy  on  using 
commercial  employment  offices  for  recruit- 
ing petaonneL 

Do Administrative  lasoance.  Personnel  guide  for 

supervisors,  ch.  III.  CDC  guide  1-4.  dated 
Feb.  26, 1976.  This  iamance  provides  policies, 
responslbiUtles,  and  procedures  lor  the  selec- 
tive placement  program  for  handicapped 
employees  and  dtsatded  veterans. 

Do Administrative  issuance.  National  Institute 

for  Occupational  Safety  and  Health  Adm.n- 

1st  ration,  issuance  No.  6,  dated  Apr  15, 197S. 

This  ivuance  provides  policies  and  pro- 

-^  cedures  for  keeping  Interested  governmental. 

labor,  and  management  groups  informed  on 
the  Initiation  and  progress  of  NIOSH  field 
studies. 

Do Administrative  issuance.  Natiotia!  Institute 

lor  Occupational  Saiety  and  Health  Admin- 
istration ssnance  No.  s.  dated  Oct .  30. 197$. 
Th  s  issuance  provides  procedures  for  main- 
tenance of  minutes  of  NIOSH  meetings  with 
'  representatives  of  nongovernmental  groups. 

Do Recommendations  of  the  Public  Health  Serv- 
ice Advisory  Committee  en  Immunization 
Practices,  such  as:  BCO  vaccines,  cholera 
vaccine,  diphtheria  and  tetanus  toxoids  and 
pertussis  vaccine,  immune  serum  glolmlin 
for  protection  against  viral  hepatitis,  per- 
spectives on  the  control  of  viral  hepatitis, 
type  B,  Influenia  vaccine,  measles  vaccine, 
meningoooccal  polysaccharide  vaccines, 
rnumpe  vaccine,  pli«ue  vaccine,  poliomye- 
litis vaccines,  raibies,  Rh  Immune  globulin. 
Rocky  Mountain  spotted  fever  vaccine, 
rubella  vaccine,  smallpox  vaccine,  typhoid 
vaccine,  typhus  vaccine,  yellow  fever 
vaccine.  y 

Health  Resources  Administration  index  of 
policy  documents  as  required  by  Public  Law 
90-13  (Freedom  of  I nformation i .  Julv  I. 
1973,  to  Oct.  I.  1976.  The  H  RA  FOl A  index 
is  a  listing  of  the  following  H  R  A  documents: 
HRA  policy,  information,  and  instruction 
memoranda:  supplements  and  circulars  to 
the  Federal  personnel  and  HEW  stall 
manuals;  Federal  regulations;  delegations  of 
authority:  organltatTon  and  functions  state- 
ments; programmatic  circulars,  memoranda, 
instructions,  notlees.  gtildes,  guidelines,  and 
operating  manuals  uwd  by  HRA  compo- 
nents. 


Center  for  Disease  Control.  Attention:  Man- 
agement Analysis  Office,  Atlanta.  Ga.  30333. 
No  charge  for  1  oopy. 


.do. 


Center  for  Disease  CTontroU  llanaaemeat 
Analysis  Office.  1800  CUftoo  Bd.  NK, 
Atlanta.  Ga.  30333. 


Da 


.do. 


.do., 


.do. 


.do. 


.do. 


.do. 


.do. 


-do. 


-do. 


Cettter  for  Disease  Control,  Attention:  Direc- 
tor, General  Services  Office,  AUania,  Ua. 
30333.  No  charge  lor  I  oopy. 


Do. 


Do. 


Da 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Center  for  Disease  Control,  General  Services 
Offire  leOO  Clifton  Rd.,  NE.,  AtlanU.  Ga. 
30333. 


Department  of  Health.  Edu- 
cation, and  Welfare.  Public 
HeaHh  Service.  Health  Re- 
sources Administration 
(HEW/PHS/HRA). 


/ 


Associate  Administrator,  Office  of  Communi- 
cations, Health  Resources  Administration, 
Room  lOA-31.  Parktawn  Bidg..  5600  Fishers 
Lane,  Rockville,  Md.  20857.  Fees,  as  pre- 
scribed in  45  C  F  R  5.61,  are  lOc  per  page  with 
the  charge  being  made  If  the  total  amount 
exceeds  tS.  Check  payable  to  DHEW- 
Health  Resouroes  Administration. 


Associate  Administrator,  Office  of  Commnni- 
cations.  Health  Resources  Administration 
Room  IOA-31.  Parklawn  Rldic..  5600  Fishers 
Lane,  Rockville.  Md.  20857.  (301)  443-16.'0 


\ 
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Aceney  sad  nbacency  name 


Index  title:  period  covered,  brief  description 
of  contents 


Order  from;  price;  mafee  checks  payable  to 


For  inspection ,  copytnf ,  or  additiaial 
inforroation  contact 


Department  of  Healtb,  Edu- 
ettiofl,  and  Welfare,  Pobllc 
Healtb  Service.  Health 
Services  Administration 
(HEW/FHS/USA). 


HEW/PHS/Offlce  of  Admin- 
lBtr»tive  Management. 


Do. 
Do. 


Do 
Do. 


HSA  Freedom  of  Information  Act  (FOIA) 
Index:  Manh  1H75  to  December  1976.  The 
HSA,  FOIA  index  is  a  compilation  of  jupple- 
ments  to  the  departmental  manual  system, 
program  level  operations  manuals,  circulars, 
memoranda,  netices  and  Kuides  used  by  the 
components  of  HSA.  All  information  in- 
cluded in  this  index  is  current  as  of  Dec.  31, 
1970.  The  respective  bureau  level  indexes 
are  listed  as  follows: 

OA— omcK  or  the  adhikistrator 

OCPA — Public  Aflairs  Management  System 
Manual;  OPEL— HSA  forward  plan,  fiscal 
year  1977-81;  OM/OCO— HSA  procurement 
operating  Instructions;  OM/OMP— HSA 
transmittal  notices  for  supplements  to 
DHEW  manuals;  OM/OFS— policy  deci- 
sions and  opinion. 

BUS— BUBKAU  01  MEDICAL  SEBTirES 

Division  of  Hospitals  and  Clinics  Operations 
Manual;  BMS  supplements  to  DHEW 
manuals;  Manual  of  Operations  for  PHS 
Health  Unit,  DFEH,  BM3;  CHAMP  US 
circulars:  Contract  Physician's  Guide;  Divi- 
sion of  Hospitals  and  Clinics  circolar  memo- 

'   randa. 

IBS— INDUN  HEALTH  SEBVICZ8 

IHS  Circulars;  IH8  supplements  to  DHEW 
manuals;  IHS  Operations  Manual;  General 
Counsel  opinions. 

BCHS— BUBEAC  or  COMMUNITT  HEALTH 
SERVICBS 

BCHS  administrative  guide  system;  BCHS 
Operations  Manual. 

BQA— BURKAC  or  QCALITT  ASSURANCE 

BQA  transmittal  system;  BQA  Procednres 
Manual;  PSRO  Program  Manual;  PSRO 
Financial  Manasement  and  Accounting  Sys- 
tems Manual;  PSRO  Contracts  Manage- 
ment Manual;  PSRO  Management  Informa- 
tion System  (PMI8)  Federal  Reports  Man- 
ual (FRM)  medical  care  evaluation  studies; 
PMIS-FRM-cost  reporting;  PMIS- 
FRM— concurrent  review  reporting:  PSRO 
Hospital  Discharge  DaU  Set  (PHDDS) 
Training  Manual. 

Index  to  ttie  PHS  Manual  for  financial  evalu- 
ation of  Public  Health  Service  awards,' 
continuous  from  July  1,  1974. 


A  guide  to  institutional  cost  sharing  agreements 
for  research  grants  and  contracts,  supported 
by  the  Department  of  Health,  Education, 
and  Welfare,  continuous  from  July  19/4. 

PHS  procurement  regulations:  policies  and 
procedures  which  implement  and  supple- 
ment the  DHEW  procurement  regulations 
and  the  Federal  procurement  regulations, 
continuous  Itom  May  1974, 


PHS  grants  pohcy  statement;  comprehensive 
policy  document  for  use  by  PHS  grantees, 
continuous  from  July  1974. 

Index  to  PHS  supplements  to  HEW  Grants 
Administration  Stafl  Manual;  supplemen- 
tation and  implementations  to  HEW  man- 
tial;  continuous  from  January  1974. 


Office  of  Communications  and  Fiti  lie  Affaire, 
DHEW/PHS/HSA,  Room  14A-55,  5«00 
Fishers  Lane,  Kockville,  Md.  20B52.  Checks 
payable  to  DHEW/Publlc  Health  Service. 
Mai)  to  HSA  CoHrction  Officer,  DHEW/ 
PHS/HSA,  Room  1&-36, 5600  Fishers  Lane, 
Rockville,  Md.  20852.  Fees  charged  for  re- 
search and  reproduction  of  inlbrmation  is 
based  upon  the  current  departmental  fee 
schedule  for  information  under  the  FOI 
regulations  (45  CFR  part  5  subpart  £). 


Off'cp  of  Communications  and  Public  Affairs 
DHEW/PHS/HSA,  Room  14A-66,  5000 
Fishers  Lane,  Rockville,  Md. 


Do Tables  of  contents  to  PHS  supplementation 

of  HEW  staff  manuals  containing  authori 
ties,  policies,  and  procedures  in  the  following 
areas:  Emergency,  forms  management,  gen- 
eral administration,  grants  administration, 
organiration,  public  aflairs,  systems  man- 
agement, records  management,  sifety  man- 
agement, security,  facilities  engineering  and 
construction,  procurement,  and  reports 
managemi'nt. 

Do. Table  of  content?   to   PHS   Commissioned 

Corps  Personnel  Manual  containing  author- 
ities, policies,  and  procedures  in  that  subject 
area. 

Do. Table  of  contents  to  PHS  supplementation  of 

the  Federal  Personnel  Manual  containing 
authorities,  policies,  and  procedures  in  that 
subject  arra. 

DoL Table  of  contents  to  Parklawn  guidelines:  a 

series  of  internal  operating  guides  providing 
operating  Instructions  and  procedures  of  a 
continuing  nature  for  occupants  of  the  Park- 
lawn  Bldg.,  Rockville,  Md..  with  regard  to 
operations  of  the  Administrative  Services 
Center,  Office  of  Administrative  Manage- 
ment. Guidelines  Include  such  subjects  as 
procedure!  (or  operation  and  use  of  official 
eonferenoe  rooms;  apportionment  and  assign- 
ment of  parkliw  spoees;  official  bonis;  and 
conservation  of  p«per  in  eopylng,  dupU- 
eatlnf,  and  printing,  Parklawn  Bldg. 


Photocopies  available  if  requests  are  forwarded 
to:  Division  of  Grants  and  Contracts.  ORM/ 
0AM/PH3,  5600  Fishers  L&ne^  Rockville, 
Md.  20B52.  Fees  as  prescribed  in  45  CFR 
S.Ol  are  \0t  per  page,  with  the  tharge  being 
Bade  if  the  total  amoimt  exc8e<]s  $5.  Checks 
payable  to  DHEW,  Public  Health  Service. 

Copies  may  be  obtained  from  Division  of 
Grants  and  Contracts,  ORM/OAM/PHS, 
5600  Fishers  Lane,  RoekvlUe,  Md.  No 
charge. 

Photocopies  available  if  requests  are  forwarded 
to;  Division  of  Grants  and  Contracts,  O  RMy 
OAM/PHS,  5600  Fishers  Lane,  Rockville, 
Md.  20852.  Fees  as  prescribed  In  45  CFR 
5.61  are  10*  per  page  with  the  charge  being 
made  if  the  total  amount  exceeds  $5.  Checks 
payable  to  DHEW,  PubUc  He*th  Service. 

OPO,  90  cents.  Superintendent  of  Documents 
(Stock  No.  1730-00055). 

Photocopies  available  if  requests  are  forwarded 
to:  Division  of  Granf  and  Contracts,  O  R.M/ 
OAM/PHS,  5600  Fishers  Lana,  Rockville, 
Md.  20653.  Fees  are  prescribed  in  45  CFR 
5.61,  as  IOC  per  page  with  the  charge  being 
made  if  the  total  amoimt  exceeds  $5.  Checks 
payable  to  DHEW,  PHS. 

Chief,  Management  Support  Branch.  Division 
of  Management  Policy  and  Analysis,  GASH. 
Room  17-75  Parklawn  Bldg.,  .5600  Fishers 
Lane,  Rockville,  Md.  20853.  Fees  as  de- 
scribed in  45  C  F  R  5.61.  are  10«  per  page  with 
the  charge  being  made  if  the  total  amount 
exceeds  t5.  Checks  payable  to  DHEW,  Pub- 
lic Health  Service,  Office  of  the  Assistant 
Secretary  for  Health. 

do - - 


-do. 


Executive  Officer,  Administrative  Services 
Center,  Office  of  Adroinistialive  Manage- 
ment. OASH.  Room  5-77.  PaAlawn  Bldg. 
5600  Fishers  Lane.  Rockville  Md.  30852. 
Fees,  as  prescribed  in  45  CFR  5.61,  are  10c 
per  page  with  the  charge  beint  made  If  the 
total  amount  exceeds  $5.  Checks  payable  to 
Department  of  Health,  Education,  and  Wel- 
fare, Public  Health  Service,  Oi^ce  of  theAs- 
slstant  Secretary  for  Health. 


Division  of  Grants  and  Contracts,  ORM/OAM/ 
PHS,  fifllO  Fishers  Lane,  Rockville,  Md. 
30852. 


Division  of  Grants  and  Contracts,  5M0  Fishers 
Lwie,  RockviUe,  Md.  20852. 


Copies  available:  ASC  Forms  and  FubHcatlonY 
Service  Center,  OAM,  12100  Parklawn  Dr., 
Rockville,  Md.  20652  Additional  informa- 
tion: Division  of  Grants  and  Contracts 
ORM/OAM/PHS.  5600  Fishers  Lane,  Rock- 
ville. Md.  20652. 

Superintendent  of  Documents.  OPO,  Wash- 
ington, D.C.  30403. 

Division  of  Grants  and  Contracts  ORM,  (fAUs 
PHS,  5600  Fishers   Lane,    Rockville,   Md. 

30653. 


Chief,  Management  Support  Branch,  Division 
of  Management  Policy  and  Analysis,  Room 
17-75,  Parklawn  Bldg.,  5600  Fishers  Lane 
Rockville,  Md.  20652. 


Do 


Do 


Do. 
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Agency  and  snbagency  name 


Index  title:  period  covered,  brief  descrtptloo 
ofoontents 


Order  from:  price;  make  checks  payable  to — 


For  in.«pection. copying,  or  addiiionsi 
information  comait 


HEW  rHS^'Office  of  Assist- 
ant Secretary  for  Health/ 
OEEO. 

IIKW  PHSomce     of     Long- 
T.Tiii  Care. 
11.1 


Dipailniinl  (j[  llie  Intorior, 
K(iiiii,villo  Pow>r  Adiniii- 
i.*inri'i;i. 


Guidelines  tor  the  preoomplalnt  counseling 

system  in  the  Public  Health  Service  regional 

offices, 
l/ong-term  care  facility  Improvement  study; 

introductory  report,  July  1975. 
ONHA     policy    circulars    or    memwanda 

(numbered). 


Bl'A  Manual  Ind.x  diu-d  11  .V":  Xi  pp. 
I'liln y.  proeodural.  and  diii'i.ives  material 
iiidc'\i-d  by  s<;l)jeot  ,.nd  BPA  Mami:il 
cliuiJic'i  .uiinNT. 


Department  of  the  Inlerior, 
Bureau  of  Indian  Affairs. 


Department  of  the  Interior, 
Bureau  of  Land  Manage- 
ment. 


Department  of  the  Interior, 
Bureau  of  Mines. 


Department   of  the  Interior, 
Bureau  of  Reclamation. 


Department  of  the  Interior, 
Fish  and  Wildlife  Service. 


Department  of  the  Intorior, 
Geological  Survey. 


No  charge.  Director,  OEEO.  OASH,  Boom 
17-66>5600  Fishers  Laiie,  Rockville,  Md. 
20852. 

U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402.  Price  J2.15. 

ONHA  will  provide  slngie  oopiet:  of  1  memo- 
randum without  chane.  Complete  sets  of 
policy  memoranda  published  by  Commerce 
Clearing  House.  Inc.,  4025  W.  Peterson  Ave., 
Cliicago,  111.  60646.  (annual  subscription 
charge). 

The  public  may  review  the  iudex.  obtain  a 
copy  of  the  index  »-ithout  charge,  or  sei.uri' 
further  informaiion  concerning  the  con- 
tents of  the  records  listed  by  conlaeanB 
Bonneville  Power  Administration's  Pubhc 
InformaUon  Office,  1002  NE.  Holladay  St., 
Portland,  Oreg.  97232,  or  the  Washington, 
I>. C,  office,  5600  In  ;t'riorBld|:..  Washington, 
D.C.  20240, 


Bureau  of  Indian  Aifaii-  Manual  Index 
(B1A.M);  Oct.  6,  U17.5. 

Internal  instructions  and  procedures  for 
Bureau  employees  on  Indian  programs 
(such  as  realty,  forestry,  social  services,  edu- 
cation, etc.)  and  on  administrative  areas 
(such  as  personnel,  safety,  finance,  etc.) 

Accotmting  Procedures  Handbook  Index:  Pro- 
cedures for  handliiig  individual  Indian 
money  accounts  and  inve.stnunit  iinxi-dures 
for  Indian  money. 

Guaranteed  and  Insured  Loans  Guidelines: 
Instructions  and  procedures  for  processing 
loons. 

United  States  Direct  Loans  and  Loans  by 
Tribes  and  Relendiiig  Organiiatiou  Guide- 
lines: Contains  terms,  ocnditions,  and  proc- 
essing procedures  for  such  loans. 

Financing  by  Cu.«tomary  Financial  Institu- 
tions Handbook  Index:  Internal  instruc- 
tions to  assist  Indians  and  Indian  organiza- 
tions to  obtain  jusiifu'd  luianciiig  to  promote 
their  economic  development. 

Real  Estate  Appraisal  Haiidljook  Index: 
General  policy  and  standards  for  real  estate 
appraisals  and  applies  to  all  real  estate 
transactions  atleetiiig  real  property  under, 
or  to  be  taken  under,  the  Bureau's  juris- 
diction. 

General  Grazing  Regulations  Handbook: 
Intonal  administrative  Insti-uctions  on  im- 
idonenting  the  regulations. 

Investigations  and  Plamiing  Handbook: 
General  guidelines   on   conducting    inveii- 

•    tones  of  Indian  rosoiircra. 

Construction  Handbook;  Contains  policy 
and  requirements  for  construction  projects. 

Operation  and  Maiulenanoe  Handbook:  Poliry 
and  procedure  for  ojieraiing  and  maintaining 
irrgation  and  power  project  s. 

Road  Con.stnu'lion  IIandl)Ook:  General  guide- 
lines for  conducting  pul>lic  lieaiiug  and  con- 
struction requirements. 

Subject  Function  Classificaiiou  Chart— Re- 
lease No.  1— 10.'7— Feb.  .1,  l'JT6. 

This  classificatiun  cl.art  contains  the  com- 
plete index  of  the  ■'nlire  manual  system. 
Manuals  have  not  as  yet  Iwen  issued  on  all 
subjects. 

Basic  Bureau  of  Min.  ^  Manual,  ijtneral  Table 
of  Contents  and  <  lii^  klisi— July  <\  1M76. 
Numeric  and  sulijint  listing  of  internal 
policies  and  iiriK'cdures  by  series.  lart. 
chapter,  paragraph,  and  sulwrtlinale 
paragraph. 

Reclaiuation  Insuuclnnis  Index— .\i)r.  1, 
1974: 

Subject  listing  of  curnni  insinictioiis  pertain- 
ing to  Bujciiu  of  Rictamation  organization 
and  delegations  of  amlioiily,  policy  and 
procednres,  and  detailed  instructions  on 
limited  technii  ;U  subjects. 
Guidelines— Task  Force  Reixin  on  Waier 
Markeiing  Index. 


Administrative  Manual.  Ind'  \  relaied  lo  ad- 
ministrative policies,  procedures  and  stand- 
ards of  the  Fish  and  Wildlifo  Service  as  con- 
tained in  the  Administrative  Maiinal. 


No'  a'sil>'s  I'ul'' 


Dire.  tor.    OKEtvoA.^H,    R.v^m    IT  tiii,    ..oOd 
Fishers  Laiie,  Uockviiie.  Md.  Jfw.j. 

Ms.  Florei:..   (lai,,.!! 
1\., 


B^.-mViU.-  r..wei  .Vd::.li.;>li.,ti...i  .>iI,.-,.< 
lisud  in  pn  Ml. us  ■  uhr.un  ..r  Bl'A  .  .a  an.I 
district  oibccs  at  Ilie  fi'llownii;:  "I''  NK.  llMh 
Ave.,  Portland  (>ieg.  ..'7J0>;  41")  Isl  Aw. 
North,  Seattle,  Wash.  OJ^ICj:  l..-^.  <  ..int- 
bouse,  Spokane.  Wa.sli.  '>.<201:  West  I'M  r..pl.ir 
St.  Wada  Walla.  Wash.  99362:  I"  S.  K.  .!■  ',.1 
BMe..  2U  East  7th  St.,  Eugene.  Or.)!.  "Tti'l. 
HighwsT  2  E.,  Box  758,  Kalisiull,  .M.mi. 
5W01;  U.S.  Federal  Bldg..  .301  Yakima  .-^i.. 
WenJitehee,  Wash.  9S801;  and  5:fl  Lomax  St.. 
Idabe  FaUa,  Idaho  S»un. 

1.  Central  efflce.   Chief,   nivision  of  Mtu;ap.  - 

BMnt  Research  and  Ev^ualion.  Bureau 
at  iBdimn  Aflairs,  Ifiol  Constitution  Av.' 
NW..  Washington,  D.C.  20245.  telephou. 
3Qft-MB-4144 

2.  FieMeffieas.  Sec  r.^.  Organi?;iri.ii  M',.,u... 

tor  aiMraBses. 


Index  io  the  X'.*.^'^  Ma'ual 


Bureau  of  Laud  Management,  Denver  Federal 
Center  BuUding  60,  Denver,  Cola  10236, 
price  (4.10,  make  checks  payable  to:  Bureau 
of  Land  Management. 


In  accordance  with  fee  schedule  in  43  CFR  2, 

app.  A. 
Bureau  of  Min.^s. 


Division  of  Management  Support.  E.  A  R. 
Centtr,  Bureau  of  Reclamation,  P.O.  Box 
;!5O07.  Denver.  Colo.  !!0:22.5.  No  charge. 


Buicau  uf  Rcvlamaiioii,  Divi>iou  of  Pcrsonntl, 
Branch  of  Management  Systems.  Interior 
Deiiartment,  Washington,  D.C.  2024a  No 
charge. 

Fish  and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C,  2024a 

Price:  In  aootH-dauoe  with  the  nni/onn  iae 
schedule  contained  in  43  CFR  2,  app.  A. 
Checks  payable  to:  Fish  and  Wildlife  Serv- 
ice. 

r.S.  Gecdogjcal  Survey.  Branch  of  Manage- 
ment Analysis.  Mail  Stop  2(X'..  Reston,  Va. 
■i-Jif2.  Standaid  FOIA  fees. 


Bureau    of   Land    klanagemont,    DiM^um    of 
Reoords  Systems.   Department   of  the   Ic 
terior,  IMta  and   C  Pts.   NW..   Waslunplon. 
D.C.  20240.  Phone  202-34.V573'i. 


Chief,   Organization   and   Managenicut    Siaif. 
Columbia  Plaza  O trice  Bldg  ,  :'401  K  -^i.  \"W 
Washington,  D.C.  30.' 41. 


Division  of  Mai.api  :!:•  nt'i^uppi'ii.  V.  \  K. 
Cent«T.  Bureau  of  Kolainatiou.  I'D.  box 
25007,  Peiiv.r.  C.l.i.  VI-JJ"..  riee.  Ml..  SM- 
30S1 


Bureau  of  Reciauiation,  Division  uI  l'.-i>omu  1, 
Branch  9t  Management  Systems.  Interior 
Department,  Washington,  D.C.  2024a 

.4.rthur  J.  FergUKin^  Fish  aod  Wildlife  Service, 
Department  of  the  Interior,  Washington. 
D.C.  282*0,  phone:  202-34a-5«27i 


Oerirud*  11.  Winkle   Branch  of  ManageoMrt 
Analysis,  phone;  (703J  B60-7311i 
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A^it.i.i  .Uid -uImk' 111 )  iiunie      Iiidfx  lii'i :  pi 


1  iod  covered,  biii  f  df 
ofcontonts 


icriplion        Ordcrfroin:  price;  make  ctukj- 1  .ixal'.i  to— 


Ic 


I 'i  Ii  liinccut   (il  tlia   IiitiTior, 
Miiiiiii;     Knriiiccmpjil     snd 

,<:iS  tv  .\i1i;:'.">lril;r>ii. 


DPpLirtincnl   of  llie  Iiiltrinr. 
National  i';uk  Sciviop. 


I>i'|i:i! '  111! 'it   ot  the   Interior, 
oili' .'  of  llu'  Sinciaiy. 


})<|i  !■  la.i'.t  of  llif  Interior, 
Ollice  of  the  Secretary, 
OfliPv  (j[  I'cisoiincl  Munagc- 
mciif. 


1>.|. 


.   ,1    ,.t   1,  .iM.riLAB 


iKil,  iHM    !■  1  !■;(    ^ 


MEriA  M.in.iRenicnl  Munual  Indui  June  24,  Not  n  suits  jiiiMli-.iHiir 
197-4  to  present,  MESA  puWLshes  a  Manajtt- 
ment  Mamuil  whicli  describes  policies, 
standiirds,  and  procedures,  whicli  arc  di- 
rectives liiKjn  all  MESA  personnel.  The  ni;in- 
ual  is  oiRunized  to  he  compatible  with  th:il, 
ol  the  Department,  l)oth  In  numl)oring  and 
arranKement.  Tlius,  the  Departmental 
Manual's  index  imd  the  MESA  ManaKcinenl 
Manual's  in<le\  are  one  in  the  sHni.'. 

rroturenieiil  Handbook  Index:  Provides  in- 
slnicttons  regarding  the  use  of  the  oiieu 
market  pnrclia.sing  procedures  witliin 
MESA  to  pei.>ioniiel  involved  in  the  pro- 
curement functions. 

Health  and  Safety  Manual  for  Orders,  N'oiices 
and  Report  Writing  Index:  Ilandl)ook  gives 
guidelines  for  issuance  of  notices,  orders  and 
othor  n>i)orts  by  MESA  coal  mine  lie-.illli 
and  safety  in.siHvtors. 

Coal  Mine  Health  and  Safetylnsperlioii  Man- 
ual for  Surface.  Coai  Mines  and  Surtice  Work 
Areas  »t  UnderKround  Coal  Mines  Inde\ 
Manual  outlines  the  inspection  procedures 
used  for  surface  coal  mine  ins|>ections  jmi- 
formed  by  MESA  insiicctors. 

Coal  Miiie  Ilealth  and  Safety  Inspectlim  Man- 
nai  for  Underground  Mines  Index:  Manual 
outUnes  the  iiisix-clion  procedures  used  for 
underrround  coal  mine  inspections  per- 
fonned  by  MESA  in.spectors. 

Metal  and  Nonmelal  Mine  Health  and  Safely 
Inspection  and  Investigation  Manual  Index: 
Manual  outlines  the  inspectimi  pirx^dtncs 
used  for  all  ins[)ections  of  metal  and  non- 
metal  mines  by  MESA  inspeotors. 

Mine  Rescue  and  Recovery  and  Accident  In- 
vestigation Procedures  Index:  Manual  oul- 
Unes  procedures  to  Ik-  followed  in  the  event 
of  a  mine  accident  for  both  rescue  and  re- 
covery work  and  the  accident  investigation. 

Coal  Mine  Safety  Electrical  Inspection  Manual 
for  Underground  Coal  Mines,  Surface  Coal 
Mtncs,  and  Surface  Work  Areas  of  linder- 
ground  Coal  Mines  Index:  Manual  outlini  ■- 
the  duties  of  an  inspector  inspecting  under- 
ground and  smtace  coal  mines  for  electrical 
hazards. 

Properly  IlandUiok  Index:  •Ilandbook  pro- 
vides infornuit  ion  and  instructions  to  MESA 
property  management  personnel  regarding 
MESA'S  automated  capitalized  properly 
system. 

National  Pink  Service  Directives  System. 
Consisting  of:  iNiimbered)  NPS  (iuidelines; 
Nl'S  Specuil   Diiectives;  NPS  Sliitl  Dine- 


Ml-- [11(1  ion,  copying,  or  additional 
iiiform;ition  contact 


MES.V    Ifiiidiinarters    Oirice    Rallston    Towi-r 
No.    :t.     tn-)    Wilson    Blvd..    Arlington,    Va. 


Depiu-lmeiit  ol   the  Interior.   National   Park    Department  of  the  Interior,   National   Park 


Service,  18th  and  C  Sts.  NW.,  Washington 
D.C.   20240.   Attention:   Assiflant   to   the 
Director  for  Public  Affairs. 


(iuidelines  d(K  uineiil  procedures  or  lediiiiiiues     Indix  price:  No  ch  irge. 
required    by    the    oixTational    elenieuts    tn 
accomplish  si>eeilic  jobs  in  llu  ir  day-to-d;iy 
tictivilies. 

Siiccial  Directives  i.ssucd  by  the  Director  or 
Ills  d.^puty,  of  major  importance  and  ot 
s|)ecial  concern  to  the  Director  and  the 
Service,  instruclions  which  are  affecting  the 
Service  in  part  or  as  a  whole. 

Staff  Directives  iiustructions  issued  by  an 
Associate  Dire(  tor.  Directive  in  naluii'  iht- 
taining  only  to  a  certain  segment  of  the 
Service. 

Departmental  Manual  Table  of  Conti^uls  and    Not  a  s;i!i<  piiMi.  ;ilion 
C'li.^c4ihst,    November    I'.iT.i:    iK>licy,    pro- 
cedural, and  diiectives  material  indexed  by 
part  and  chapter. 

Checklist  of  DM  additions  to  the  FPM.  issued  .     _ 

July  10,  11174.  This  index  identities  the 
departmental  manual  chapters  which  con- 
tain policies  and, or  programs  wtiicli  supple- 
ment the  Federal  personnel  manual. 

Trade  adjustment  :i.s,'.islaticc  decision,  Apr.  1     I!uie:ui  of  liileinalioiial  Labor  .VfT.iiis,  10' per     ILAH.  New   Uc|i:ul  ment  ot  Lalmi    BMu.,  2W 
to  June  IM),  l''7i;.  ...... 


Service,  18th  and  C  Sts.  NW.,  Washington, 
D.C.  !«)240.  Attention:  Assistant  to  the 
Director  for  Public  Affairs,  telephone  (2iv.') 
343-681.1.  room  3041. 


Department  of  tli?  Interior,  (UTu-e  of  thv 
Secretary,  Division  of  Directives  and  Re- 
ports Management,  Washington,  D.C.  20240. 

OITiee  of  Personnel  Maiuipeiiient,  Division 
of     I'lo^'nini      Pl.miiing     iiud     Evaln  ilion. 


I'ro>;riiin  dinvlives.  .t;in.  1  lo  Jmie  :tO.  I'.'Tt; 
HuUelins:  coiiipen.sation.  Federal  einployces, 

longshun  lueii,  bluck  lung,  ,lan,  1  to  .hine  iO. 

I'i7ll. 


liai;e,  Uepailmcnt  of  Labor. 


Ullico  of  Workers   Compciisallcn   Programs 
\0t  per  page,  DepartniiMit  of  LaVior. 


DOL  (iW(  l',LHWCA. 
DOLOWCP/BLIIP.. 
noL'FSA  W-II 


Dfil,  R~A  nl-Ci 


Constitution  Ave.  NW..  Washington.  D.l 

20210       or      DOL      pulilicalinn-i'nfornuitidH 

ollicrs  in  ni.ijor  cities  in  tiie   I'nited  Slates. 

Office  of  Worki'VS  Cnnipensaiioa,  New  Dip.ii  I- 
ment  of  Laln.r  Bldi;.,  200  ConsLitulion  .\v,'. 
NW..    Washington."    D.C.    20210     or     Do], 

piiblu'.iliiMi-inforniatiiMi      olUcs     in     niajur 
citic-  111  Ihi'  I'liiled  Sl.il.-.. 


Wage  hour,  field  oiHrations  handbook. 


Offici     of    Cnnirad     Compliance,     pii'jiram 
memoranda. 


Wage  and  hour,  lOi  per  page.  Department  of    Wage  and  11  ui  I'ivisam.  New  D'  parlni' sn  ni 
Labor.  . -- '  Labor   Bldg,,  200   Constilniinii   .\.ve.    N\\ 

Washington,  D.C,  20210. 

Onicc  of  Conlrai  t  Compii  .li-  e,  KV  prr  p;iee,    i  Mliic  of  Ciuiira  t  ('uii:pl;:iiii'e 
Deparlment  of  Labor 
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Department  of  Transporta- 
tion, Federal  Highway  Ad- 
mtnlstration. 


Do. 


Do. 


Department  of  the  TreaSiuT, 
Btirean  of  Alcohol,  Tobacco, 
•od  Firearms. 


Dwjartment  of  the  Treasury, 
Customs  Service. 


Do. 


Depaitment  of  the  Treastiry, 
Office  of  the  Secretary. 


#0.8.)  Anns  Control  and  Dis- 
armament Agency. 


Opinions  and  final  orders  of  the  Federal  High- 
way Administration  In  regard  to  the  regula- 
tion of  toll  bridges-  1908-76;  1  page  listing  of 
opinions  and  final  orders  regarcfing  regula- 
tion of  toll  bridges;  issned  by  the  Federal 
Highway  Administrator,  which  identifies 
the  case  and  the  date  issued. 

Cease  and  desist  and  driver  disqualification 
final  orders  by  the  Federal  Highway  Admin- 
istrator; 1969-75;  6-page  listing  of  aease  and 
desist  and  driver  disqualiflcation  tliral  order? 
of  the  Federal  Highway  Adniinistralor, 
items  listed  are  identified  by  case  doikei 
number,  name  of  carrier,  and  date  iie.ii,  e  ul 
investigation  was  mailed. 

Cross  reference  index  ofeuiTent  Federal  llijib- 
way  Administration  diroctivesasof  .vpt,  ?". 
1976.  The  index  is  alphabetical  by  subjivt. 
Within  each  suliject  apiilicable  Federal 
Highway  Administration  orders.  iiotiiv=, 
and  manuals  are  identified  (in  s<Mne  ca-scs 
manuals  may  be  also  Identilied  by  the  ap- 
plicable volume  or  other  subordinate  break- 
down!. The  index  is  computerire.l  and  up- 
dated quarterly. 

The  Director,  Bureau  of  Alcohol.  Tobacco, 
and  Firearms  (ATFi,  has  determined  that 
publication  in  the  Fedeb.\l  Register  of  the 
ATF  index  of  materials  required  by  the 
Freedom  of  Information  Act  is  unnecessary 
and  impracticable  for  the  reason  that  the 
Index  is  changing  continually  and  that  items 
listed  arc  of  interest  to  relatively  few  ixy- 
tential  users.  Copies  of  the  index  may,  how- 
ever, be  obtained  upon  request  to  the  Of!ice 
of  Assistant  to  the  Director  (Disclosure!, 
Bureau  of  Alcohol,  Tobacco,  and  Fircamis. 
Washington,  D.C.  20228,  at  a  cost  o!  12.  The 
index  Is  entitled,  "Index  of  Materials  Re- 
quired by  the  Freedom  of  Information  Aci. 
ATF  P  1200.S".  The  Index  covers  the  period 
of  July  1967  through  March  1976  and  consists 
of  final  opinions  and  orders  made  in  the  ad- 
judication of  cases,  statements  of  policy  and 
bureau  directives,  and  the  latest  listiii.c  of 
ATF  publicarions. 


CSA  (Customs  Simplification  .^cO  Index 
(revised)  index  lo  letters  and  letters  relating 
to  Customs  SimpHfication  Act,  from  1956 
forward. 

Synopsis  of  Decisions  on  the  Duty  Assessment 
Process,  1972;  administrative  and  coim 
decisions  and  rulings  concerning  duty  ass^^ss- 
ment  i»ocess. 

Customs  Fonus  Catalog;  Customs  and  other 
agency  forms  currently  available  from  the 
Customs  Service,  July  1975. 


KWIC  (Keyword  in  Context  >  index.  June 
1975;  cunviu  Customs  Serviec  circular 
letters. 


Legal  Keyword  Pieccdenl  Directory.  The  di- 
rectory is  a  listing  by  selected  keywords  of 
all  daissiflcatlon  rulings  issued  since  early 
1975  that  affect  a  substantia]  volume  of  im- 
ports or  transactions  or  are  otherwise  of 
general  interest  or  importance  and  of  all 
published  classification  ruUngs  issued  since 
Aug.  31,  1963,  including  classification  deci- 
sions, and  classification  rulings  circulated 
within  the  Customs  Service  by  the  Customs 
Information  Exchange  and  the  Office  of 
Regulations  and  Rulings.  The  directory  also 
contains  limited  information  on  decisions 
and  rulings  pertaining  to  entry,  value,  draw- 
back, marking,  country  of  origin,  and  vessel 
repairs.  The  Legal  Keyword  Precedent  Di- 
rectory is  maintained  on  microfiche  and  is 
continually  ujxlated. 

Index  of  Selected  Records;  July  1967  to  Decem- 
ber 1976;  Listing  of  ctirrent  administrative 
documents,  reports,  and  releases  from  the 
Office  of  the  Secretary,  Btireau  of  Engraving 
and  Printing,  Bureau  of  the  Mint,  U.S. 
Secret  Service,  Bureau  of  the  Public  Debt, 
Bureau  of  Government  Financial  Opera- 
tions, Federal  Law  Enforcemeiu  Training 
Center,  U.S.  Customs  Service. 

Index  to  notices,  instmctioiis.  regulaunns, 
and  other  ACD.\  records. 


FOIA  Program  OfBoer.  Federal  Hishwav 
Administration.  400  7tli  Su  ew.,  Washing- 
ton, D.C.  2(1590.  No  charge. 


Ctril  Service  Commission 
(CSC); 


Index  to  Civil  Service  Comuiission  informa- 
tion. CSC  document  No.  1.  Pedod  covered: 
February  1975  to  November  1978.  A  VsOnM 
of  policy  and  nonpoUey  pubUeatk»s  »ai 
inf6rmation  systems  arranged  alphabetically 
by  title  and  subject. 


FOIA   Program 
Administration , 
D.C.  aoew. 


Do. 


OfBoar,    Federal    Highw.-.v 
4O07thSt,?W  ,  Wus'i'ECton. 


Fi'l.V  Program  Officer.  Federal  Higliwax- 
Atlininlstruiion,  400  7th  St.  SW.,  Waghing- 
ton,  D.C.  ^iijAl.  Shelf  stock.  $10.80  per 
copy;  reproduced  copiea,  $9.20  per  copy; 
shelf  stock  will  be  used  while  it  lasts.  Cbecks 
payable  to:  Ohe  Treasury  of  the  United 
State?, 


Ultice  of -Assistant  to  the  Director  i  Disclosure  i , 
Bureau  of  Alcohol,  Tobacco,  and  Firearms, 
Washington,  D.C.  30226.  Price:  »S.  Make 
check  payable  to  Bureau  of  Alcohol,  To- 
bacco, and  Fireanns. 


Frivdom  of  Inforniauou  and  Privacy  Branch, 

Office  of   Regulations  and    Ruling,    U.S. 

Customs  Service,  Washington,  D.C.  2022".!; 

Price:    $1.75.    Checks    payable    to:    U.S. 

Customs  Service. 
Freedom  of  Information  and  Privacy  Branch, 

Office  of   Regulations  and    Ruling,    IT.S. 

Customs  Service,  Washington.  D.C.  202?'; 

Price:  $3.  Checks  payable  to:  U.S.  Customs 

Service. 
Freedom  of  Information  and  Privacy  Branch, 

Office  of   Regulations  and    Ruling,   U.S. 

Customs  Servioe,  Washington,  D.C.  20229. 

Price:  (not  available  imtil  revision  is  com- 
plete). Checks  payable  to:  U.S.  Customs 

Service. 
F'reedom  of  Information  and  Privacy  Branch. 

Office  of   Regulations  and    Rulings,   U.S. 

Customs  Service,  Washington.  D.C.  20229. 

Price:  $1.  Checks  payable  to:  U.S.  Customs 

Servioe. 
Freedom  of  Information  and  Privacy  Branch, 

Office  of   Regulations  and    Rulinra,    U.S. 

Customs  Service,  Washington.  D.C.  20229. 

Price:  Duplicate  microfiche  are  available  at 

a  cost  of  $0.15  each  and  are  available  only 

in  sets:  a  set  presently  contains  24  microfiche. 

Payable  to:   U.S.  Custoir.s  Service. 


FiiIA  Pmtrain  dilUer.  Fed.  r..l  H;p!.«  .v 
Administration,  4007th  St.  SW..  W:ishmgt.v.i 
D.C.  aOGi98;  Federal  Highway  Aduiimst ra- 
tion Heeional  Offices.  (For  location  see  4i 
CFB  pt.  7V  Federal  Highway  .Vluuni-na 
tion  Envtsion  Ollices.  :  For  !"  ■  oi  -. .  !■ 
CFRpt.  7  1 


Frivdoiu  of  Iii(v'i:naiioii'.\i  I  U'  .'ii  .);  K^-'ia 
1313,  Bureau  of  .Mcohol,  Tobacco.  ;aid  Fire- 
arms, 1300  Pennsylvania  .\ve.  NW  ..  Wa-l:ir.p- 
ton  D.C.  2tr2-Y.,  Bureau  of  Alcohol.  Tcba,  eo. 
and  Firearms.  North  .Atlantic  Ki^ion.il 
Offic,  6  World  Trade  Center.  Rouni  ijo 
New  York.  N.Y.  10(MS;  Bureau  <■',  AU.ilu.l, 
Tobacoo.  and  Firearms,  Mid-All  lutic  He- 
gional  OfBce.  Room  310,  2  Pei.n  C.'.tn 
Plaia,  Philadelphia,  Pa.  I'dn2:  Hurcau  ef 
Alcotiol,  Tobacco,  and  Fireann-.  Southeast 
Rttgional  OlBce,  3835  Northeast  Expn  S5wa\ 
Room  201,  Atlanta,  Ua.  30*40,  Bureau  of 
.Vloohol,  Tobacco,  and  Fireanii"  Ce-,;ial 
He^onal  Office,  Federal  OQii-o  Hldg.,  Room 
6510-A,  8S0  Main  St.,  Oncinnati.  Ohio  4;i2i  ' 
Burean  of  Alcohol,  Tobacco,  and  Fire.irni' 
Midwest  Regional  Ollioc.  230  Sonih  Dcai- 
Uim  St.,  I5ih  Floor,  Chicago,  lil,  600m 
Bureaa  of  Alcohol,  Tobacco,  and  Firearm^ 
Southwest  Regional  Office.  Main  Tower 
VJOO  Main  St..  Room  3%,  Dalhvs.  Tex.  7i2i  2' 
Bureau  of  Alcohol,  Tobacco,  and  Firearm* 
Western  Regional  Office,  525  .Market  St 
34th  Floor,  San  Francisco,  Calif.  'M\tx^. 

Freedom  ol  Infonnation  and  Privai  y  Braiuh. 
Office   of    Regulations    and    Rulings.     US. 

CUStOtn-    S.  lvie..;V;t.-'ni|;;;Kill.    IM    .  MJ.-l. 


Do. 


Do. 


Do. 


Freedom  «f  Information  and  Pnvac\  Biai.eh, 
Office  ol  Re.pulatlons  and  RuUngs,  U.S. 
Customs  Servioe,  Washington,    D.C.  20229 

and  at  regional  offices  of  the  Cu-c,;:  <  >.rvlee. 


Treasury  Departmcat  Library.  Room  5010, 
Treasury  Bldg.,  16th  and  Pennsylvania 
Ave.,  Washington,  D.C.  20220.  $1.50,  Treas- 
ury of  the  United  States. 


Treasury  Department  Library.  l{.,.,i);  .-,010, 
Treasury  BWg.,1.5tli  and  Pe;, I. s  h  ai.ia  .\y., 
Washington.  D.C.  20220. 


Freedom  of  Information  Otficer,  U.S.  .\rms    Freedom  of  Information  Officer.   I'.S.  Arms 


Control  and  Disarmament  Agency,  De- 
partment ot  Bute  Bldg.,  Washington,  D.C. 
204E1.  No  charge. 
Distribution  Unit,  Room  B-431,  U.S.  CivU 
Service  Commission,  1900  E  St.  NW.,  Wash- 
ington, D.C.  20415.  Frw, 


Control    and    Disarmament    Ajiency,    De- 
partment of  State  Bldg.,  Wasliington,  D.C 
20iSl. 
Commission  Librao'  or  any  Comiiiission  office, 
including  regional  and  area  oflici  s. 
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'  for  I'lirclia^e  from     liid'X  of  a.Uli 


Uluul       aii'l       <)tli>r 
>;>   ll'.i.il:    .pp..!. 


and  deh'tioi 


curemcnt  \i<[.  Fiscal  year  ly72  i.a<''li'iui'> 
.Hid  dflflioiis  (n'curiiug  aftfr  Auk.  -0,  1''71 
llini  Juno  3l>.  I'.'T-'';  fiscal  year  1'.'73;  li.s.al 
Sr;ir  ''i71;  li~.i!  y.'ir  l',C.'>;  1in.i1  vrii    I'Cil; 

tl.^1  .ll  >TLll    1''77    . 

.~..f.'>      I.iliv    '  Kma;    opiiu...  .s   and    OnlM.<:    .~laP- 
luouls  of  Tnlic  y   and    Intcriiielalioii--;    Ad- 
iiiiiii.-^li-.iliVi-  Si'iiT  Manunl  and  liistiu.  i.oi,.-, 
nir.i  111  lI      './■  inornmtn  t"  I'f  ■■aiia  nf  all  l-'nlfil  niimc:  • 

11  i'VA)  i:,-nii.  to  heads  of  a^'  V-"\  m;;  >,:'::■■] 
yiiid''liiKS,  Apr,  .'3,  l'j71. 

|1.'  .  cii)  ('K(i  liKim:  ;o  auciK-y  N'Kl'A  liai-on  m, 

apriicy  XEl'A  procidures  May  14.  I!i71. 
Do.  (liO  CEQ  nicnio  to  at;eii(.y  XEI'A  liaison  o;i 

inclu-siou  (if  cost-bfiicfit  analyses,   .May  J4, 

l'J71. 
Do  .. (iv)  CKQ  memo  to  ap'ncv  NEPA  liai>on  on 

CalieTl  Cliffs  derision.  July  30.  1!)71. 
Do..      .  -   . (v)  CEQ  nu'iiio  lo  agency  NEI'A  liai.son  on 

extension  of  diadline  on  NEI'A  protiduies, 

Au«r.  5.  UI71. 
Du (vi)  CEQ    memo    to    lieads    of   at:enries    on 

agency  NEI'A  pioeodure,',  Sept.  J3,  l'i71. 
Do.- ---   Cvii)  CEQ    memo    to    heads   of  agemios    on 

aceucy  NEI'A  i)rooedures,  Nov.  2.  VM\. 
Do (viii)  CEQ  memo  10  agency  NEI'A  liai.son  on  . 

outline  o?is:iui's  iiiapney  N'EP.\  iiioredures 

Deo.  3,  lOTl. 
Do.. (ii)  CEQ  niejno  lo  ap'hcy  N'EI'.V  liaison  on 

extracts  from  leadiiif:  NEI'A  court  decisions. 

Dec.  3,  19"1. 
Do (x)  CEQ  memo  to  a^.'ency  NEPA  liaison  on 

cumulative   list   of  cnviionmontal   impaei 

statements.  Dec.  'JZ,  1971. 
Do...   .  (ni)   Revised    CEQ    guidelines    on    environ- 

mental  impact  statements  prepared  under 
^  section  102(2) (C)  of  the  National  Environ- 

mental Policy  Act,  Apr.  23,  1971. 
Do .   .-  (xii)  Recommendations  forimprovini;  ajioncy 

NEPA  procedures.  May  16,  1972. 
Do..     (liU)  Revision  of  agency  procedures  for  prep- 
aration of  environmental  impact  statements, 

Aug.  2.  1973. 
Do..        (uv)  NTIS   and   tlie   public   availaliihty   of 

environmental    impact    statements    imder 

NEPA,   Mar.   1.    1974,   102  Monitor  vol.   4, 

No.  2,  March  1974.  p.  23. 
Do (\y)  Council  advisory    memorandum   #1   on 

delegation  by  Federal  agencies  of  iesi)onsi- 

bllity  for  piei>aiation  of  EIS's.  102  .Monitor. 
Do ...     (xvi)  CEQ  publnalioiis  list,  .\pr.  30,  I'.Ci; 


NOTICES 


lo  ll^i'  pro-  Drd.r  fnnii  l-'xi'iui  ive  Din.-ior.  C'omn.iitri- 
for  I'ureliase  from  llie  lilind  and  Oiher 
^;ov^•rely  llandicapjied.  lilO.i  N'.  14tli  .-!., 
Suite  ()10,  .^rlinston,  Va.  2_'J01.  Prire:  io>' 
per  pace,  per  copy.  Make  c!ieek.~  payn'ile  lo 
Tn  asurer  of  ilie  I'liii'd  States. 
(.mice  of  tie  Si-cri!,ii\,  Cdnsun;  r  I'riduil 
Safety  Cowiin:<-!iii;.  \\'a-!iiiii:'on,  ij.l'. 
:;e-i>:,  N  ,  ,  ii'd-c-. 


NOTICES 


AvailaMe  [:..:,■;  i    l-,t; 

do.'-. 

.       do    ...         .   .      .. 


do 
.do. 

-do- 
.do. 
.do. 

.do. 


.do. 
.  do . 


-do. 
-do- 

-do 
-do 


For  insfXHtion.  cop.\ing.  or  addiiional 
iiiformaiion  coiita<  t 


:■  -.liiio'.,'  for  Purehase  from  \\-c  IMind  ai:il 
(iIli.T  Severely  Uandicanped.  .\tteMtioi: 
F-''  ■ion.    4  Inf.  iri'.iaiion  oilif  .t. 


ii:i.e-  of  ih.'  S,  er  tnr\  .  f'o.-uinr  Pirdu.  ■ 
Saf.  IV  ('on!inis.s;nn.  I'.^O  K  ■"-'.  -N'W..  Ma,-i.- 
in-;Io;i,  !).(.■,  .'0-117, 


C'ounril  on   Enviioninental  Qiialilv.    (imeial 
Counsi'l's    OlFiee,    722    Jackson    PI.,    .\'\\".. 
Washington,  D.C.  COOOtj;  '-'OJ'  3sJ-7'ifi.'). 
Do. 

Do. 


Do. 
Do. 

Do. 
Do. 
Do. 

Do. 

Do. 
Do. 

Do. 
Do. 

Do. 
Do. 


Ag«De7  and  aabaccney  nam* 


Index  title:  period  covered,  brief  des<-rlptk»ii 
of  contents 


Order  from;  price,  make  checks  payable  to 


For  inspecti«u,  cop}-ine,  or  addrtjonol 
information  contact 


Knergy  Raaeareh  and  D«Te]- 
opment  Administration, 


Do. 


ERDA,    Board    of    Contract 
Appeals  (BCA). 

Do - 


Kqual    Kmployiucnt    Opix.r- 
tunity  CommiSBion. 


ERDA  headquarters  reports:  Cuinnlalive 
index  issued  monthly  starting  Jan.  1  1976. 
Includes  report  numl)er,  corporate  author, 
and  subiect  indexes.  Includes  reiwrts  pre- 
pared by  individual  headquarters  authors, 
task  force.s  and  study  groups,  and  environ- 
mental statements  covering  ERDA  pro- 
grams and  facilities. 

KRDA  manual  tabic  of  contents:  Cover?; 
directives;  procnrement  instructions  and 
regulations;  and  property  nianaB''ment 
regulations,  in.slructions,  and  huUetins.  .\ 
ctimulative  table  of  content-^  is  is'Tied  onar- 
terly  listing  ERDA  issuanc*-,.;  and  those 
AEC  issuances  still  in  effect. 

Decisions  and  orders  for  the  tvrio<l5  Jan.  19, 
1975  to  December  W'b  and  Jan,  1  to  June  .lO. 
1976,  including  indexes. 

Atomic  Energy  Commission  Reports;  Oct. 
)95«-Jan.  197.5,  Vols.  1-8:  Contains  the  BCA 
decisions  and  orders  and  indexes. 

Index  to  CoiiiUii.s-iion  Decisions  InpnMisI-.id 
1966-72. 


ERDA  Library  and  Public  Docoment  Room, 
Washington,  D.C.  20545.  Copies  ma<le 
available  at  $0.08  per  page.  Payable  to 
Energy  Res"':ircti  anl  D'Vi  kipment  Ad- 
mbiistrition 


ERDA  Lil)rary  and  Public  Doouiiv  i.i 
Room    1223.    20    Massaehu.vtt-     \n 
Wa.<hincton,  I)  i".  '.iiVVIA. 


Do. 


\'V 


-do 


Do  . 
Do 

Do 
Do.. 

Do  . 
Do- 
Do 

Do 

Do 

Do. 
Do 

Do 


(wii)  CEQ  ne'ino  lo  heads  of  le.rini.  -  on 
SCRAP  decision  .\"ov.  20,  l''7.->. 

(wiii)  CVXl  nienio  to  heads  of  agencies  on 
enviroimiental  m  pact  statements  Feb.  10, 
1976. 

(six)  CEQ  position  paper  "Pollution  f'linlrol 
and  Employment"  February  1976. 

(\x)  CEQ  memo  to  heads  of  agemies  ,hi  p'iiiie 
agricullinal  lands  Aug.  30,  197t). 


-do 

-do. 


-do 


do 


-do. 


Uxil  CEQ  memo  lo  heads  of  ui;<  luirs  on 
NEPA  Supieine  ('oin1  decisions  Sept.  Pi. 
1976. 

(xxiil  CEQ  niinio  ;o  heads  of  agencies  on 
NEPA  reiiuiieinent  to  projects  abroad. 

(A)  Memorandum  of  implementation  of  the 
agreement  between  the  United  States  and 
the  U.8.9.R.  on  cooperation  in  the  field  of 
enviroiunental  protection.  May  1972,  102 
Monitor  vol.  2,  No.  9,  October  1972. 

(B)  20  questions  and  answers  explaining 
NEPA  Sec.  102,  environmental  impaei 
statement  process,  102  Monitor,  vol.  1, 
No,  10,  November  1971,  p.  1. 

(C)  Coal  surface  mining  and  leelamalinn 
study,  102  Monitor,  vol.  3,  No.  2.  .Maivh  1973 
p.  62, 

(D)  Economic  impact  of  enviioiimeiiial  pro- 
grams, 102  Monitor  vol.  4,  No.  10,  November 
1974,  p.  3. 

(E)  Environmental  programs  and  employ- 
ment, 102  Monitor  vol.  5,  No.  4,  .May  1975. 

(F)  Council  advisory  memorandum  (memo 
on)  102  Monitor,  vol.  5,  No.  3,  April  1975. 

(Q)   Council  advisory   memorandum  *2  on  do 

application  of  NEPA  to  enforcement  of  the 
antitnist  laws  by  the  FTC,  102  Monitor 
vol.  .'■i,  No.  2,  March  liC),  p.  13. 


Council  on  Envnonmintal  Quality,  .\ttentioii; 
Freedom  of  Infonnation  Ollicer,  722  Jackson 
PI  NW.,  Washington,  D.C.  20000;  (202) 
382-1415. 

Council  on  Environmental  Quality,  Geueial 
Counsel's  Ofrice.  722  Jackson  PI.  NW., 
Wa.shiuptoii.     D.C.     29000;     (202)     3*2  7' km. 

1)0. 


Council  on  Environmental  Qualitv,  Attention: 
Dr.  E.  H.  Clark,  722  Jackson  PI.  NW., 
Washington,  D.C.  20006;  (202)  382-6162. 

Council   on   Environmental   Quality.   Aiieii- 
tion:  General  Counsel,  722  Jackson  PI.  .\\\ ., 
Wa.shinetnii.  D.C.  2000'j  :202.  :^S2-7oir,. 
Do. 


Do - Index  to  Coiimiission  Decision^,  I'ublislie.i 

Do Index  to   Equal   Employment    Oi.portniuty 

Commission  Orders. 

Do Index  to  Compliance  Manual  ..  .   .. 

Do - --.  Index  to  (jeneral  ("ounsel  Manual  .-. 

Farm  Credit  Administration      Index  of  FCA  Information  Mat^iab;  Oct.  1,  to 

Dec.  31,  1976;  (1)  Publications  (those  avail- 
able in  supply);  (2)  news  releases— (single 
copies  available  free  of  charge)  issoed  since 
Jan.  1, 1972;  (3)  biographies  of  FCA  officials; 
(4)  speeches  by  FCA  officials;  (5)  FCA 
regulations  and  clarification  letters;  (6)  re- 
search reports;  (7)  FCA  administratjve  and 
Personnel  HandiX)ok;  (8)  Directory  of  the 
FCA  and  Farm  Credit  Districts:  (9)  Month- 
ly statistics  on  farm  credit  bank  lending 
Oist  of  tables);  (10)  FCA  orders;  an.l  (II) 
FCA  organization  charts. 

Federal  l^ominunicationt;  'rhe"FCC  Reports,"  containing  Commission 
Commission  decisions  of  historical  or  precedential  signiri- 

cance  since  1934  and  Indices  thereto.  The 
"FCC  Reports"  are  published  wi-ekly  in 
pamphlet  form  and  are  subsequently  com- 
piled and  published  In  bound  volumes.  The 
bound  volumes  contain  cumulative  indices. 
Cumulative  index  volumes  covering  kmger 
periods  are  Issued  periodically. 

FcdenJ  Power  Commission.   .   Subject— Index:  July  1967  to  S'lH.  :(0.  1976 


Siipcrnil.  ojent  of  Dwun^ent--'.  V.S.  Govern- 
ment Printing  OlBce,  Wasliington,  D.C. 
20402. 

I.ihrariaji,  Equal  Employment  Opportunity 
Commission,  2401  E  St.,  NW.,  Washington, 
D.C.  Price:  5  pp,  25f  Payable  to:  U.S 
Treasurer 


Sec  above.  Pncc   3  pp,  li<-,  Payable  to:   U.S. 

Treasurer. 
See  above.  I'rire:  $2.  Payable  to:  U.S.  Treasurer 
See  above.  Price:  «  pp,  45<;  Payable  to:  U.S. 

"Trea-surer. 
luformation  Divi.sion,  Farm  Cre.iit  Adtnini-^ 

tralion,  4S0  L'Enfarrt  Piaia  SW     Wa'-ii:ng 

ton,  D  ('    C<V',7S    No  eh;i'gi' 


Do. 


Do. 


Lilraiiau,  Kijual  Kniplnvnneiil  Ol'|•o^tullU^ 
Commission,  2401  E  St!,  NW  ,  Washtiiglrii 
D.C.  20Jt*. 

Librarian  or  disirlii  office  addrei«s.»^  ai  .>'  i '  I    ti 

1610.4. 
Librarian  or  dNtn^  t  ofTli^e. 

Do. 

Librarian. 

Mr.  Carroll  Arnold,  Director  of  liilorm  iiioe, 
Farm  Credit  Adiiiini.stration,  490  I  Ki  !. oi 
Pla7.a  SW..  Wivshingtnn,  D.C,  'JOriTs 


Order    fiiiiii    SuiH.nnl' iidi  i.l    o!    DoiUJriii- 
U.S.    Govenunent   Printing   OlTiee,  Wash 
Ington.  D.C.  20402.  Available  on  a  subscrij)- 
tlon   basis.   Bound   volmr.es  may   also   b<' 
purchased  separately.  Priees  vary.  Che^k 
Suiierinteiident  of  Do.  im..  ,:i^ 


<ntic'  , 
catio- 


.f  '1.  ,  .  r,il  C.n 
s  t'ommi^ion. 


K,  d. 


Federal      Reserve      System, 
Board  of  Governors. 


Do. 


Do 


Do. 


Card  index  to  Hoard  actions  of  ihi  tyiK>  thai 
are  made  avaihiblc  to  the  public  under  the 
Freedom  of  Information  Act  from  July  4, 
1967  to  date. 

Microfilm  copies  of  alxive  index  covering  pe- 
riod July  4,  T967  to  Dec.  31,  in7.5.  Rubs,  quent 
years  to  be  microfilmed. 


Hard  copy  lK>uiid  index  for: 

1967 . 

1968-71. 

Copies  for  additional  years  in  jireparation. 
Individual  copy  of  the  card  index 


OlVhv  of  Public  Infonnat'op.  K.deral  I'ow 
i-Omnii.ssion,  825  Nortli  ('apiitol  St.  .N  K 
Wasliington,  D,C,  2042i''.  No  eharge. 


Ordei  lion:  Kreedoiu  of  I  i.foi  nuitiiiU  Olbie. 
Boaid  of  Governors  of  tin  Federal  Reserve 
System.  Washington,  D.C.  2it551.  Chw  k^ 
inyable  to  Board  of  Governors  of  the  )■ ,  d- 
eral  Re-s<  rve  System.  $12..'iO  a  mil. 


nil 


nice  01    1  uPoc    inionnatKin,   l-idci.i;    low- 
Commission,  Room  1000,8^  North  Cai.iti  ' 
Bt.  NE.,  Washington,  D.C.  20426. 
May  be  inspected  in  Freedom  of  Information 
Office,    Room    B-lllS,    Main    Boani    Hld- 
2<>th  and  C  Sts.  NW. 


Freedom  of  Information  OOii 
Main   Board    Hldg.,   2<)lh   : 

(202)  4.S2-;flS). 


n  Ills 

I      NN'. 


do.i... 
.do.>... 


Do. 


Available  by  Ordering  Cited  Copy  Ol  the  102 
Moiiitor/rom  GPOj 


-do. - 

-do... 

-do 

1 

-do. 
.do. 


Council  on  Eiu  iiouiueuial  Quality,  General 
Counsel's  OfTice.  722  Jack.son  Place  NW., 
Washington.  D.C,  20000  --2021  382-7965. 


Do. 

Do. 

Do. 

Do. 
Da 
Do. 


Do    . 


Weekly  index  published  and  tUstributed  to 
the  public  providing  identifying  information 
as  to  any  matter  issued,  adopted  or  promul- 
gated by  the  Board  from  the  first  week  In 
January  1975  to  date  (HJ  release V 


SfiTetary,  Board  of  Governors  of  the  Federal 
Reserve   System,  Washington.  D.C.  20551, 
Cbari;e  not  to  exce<-d   the   direct  cost  of 
duplication. 

Publications  Services,  Division  of  .\dmiiii'tra 
tive  Services,  Board  of  Governors  of  the 
Federal  Reserve  System,  Wa.sliington,  D.C 
20551.  (Mailing  list  maintaine>1:  no  charge 
•or  oirrent  copies  1 


Do 
Do 


Do 


8««  footnote  at  end  of  table. 
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.IT.'U 


Aiim  y  :>nd  subagency  fnn«      lndo«  tilli 


\»  riod  covereH.  drii-f  dosoription 
ofcontent? 


NOTICES 


Ordir  from;  pno/;  m:itt<'  ^hn■k^  pa^iiMi"  lo 


I'oi  !ii'^)»clion,  eopjiiip.  or  addilional 
inforiunlion  contact 


lidrr.il    Tmdp    (ommistiion 

l-TCi. 


Ho 

Vn 

Ho   .- 

Do 

Do 

no 

Do 

Do    

no 

no 

Do . 

Foreign    Claims    Sptllcnifiil 
Commission  ^F('SC), 


Cleneral  Srrvicc.'  Aduimi-'ii 
tion  (CiS.W 


Final  orders  and  opinioTis  {diiplic.iti'd  jwicps  iit 
Indei>' 
Hound  volumes  of  decisiiins  July  I'.*?,  to 
neci'inlur  1«7;'.. 
Advisory  opinions  (duplicuird  p.iges  of  fiidix' 
Hound   vnlumo.  July    \'<G~  to   neoenilx-r 
I'HW.  Index  of  iidvisoiy  oi)inions  subso- 
iiui'nl  lo  iiboi'f  dull'  is  in  l)ound  voliinii\-^ 
(if  decisions. 
I'll,  il  orders  :ind  opinion^ 

SiippieiiicMlul  iiiile\.  Inly  I'lT.i  In  I  >i'  ■  i!i- 
l).r  riTii. 
oinriit  .^t:i(''! 


K.iifi 

bcr  I'lVB. 
Tnidc  rcgiil  i' 

IW76. 
Manuals-  oj" 
Freedom  of 


!.  July  I'HIT  If)  Di'.Tii: 
iMi  lu'i''-.  Julv  I'ltiT  til  l)i  c.'iiil't-|- 


Superintendent    of    Documeuls,  (ioyernmeiii 

Printing    Ollice.,   Washington,  D.C.    ■-•(MfV'. 

Checks:    Suf>eriiitfndent    of  Oocninents, 
$5-17  each. 

Superinleiideiil  of  Doounn'iils,  fiovernmeiii 

Printini;    Oiriri*,    WashiiiKtou,  D.C.    20Vrj 

("hecks:     Sup"rint<"ndi'iU     of  Docil'iifnts, 
$2.25  each. 

Lei-'al  and  Public   Recor<ls   ITr,   Room  1*). 
Bth  and  Pennsylvania  Ave.  .NW.,  W:i.'<hinL' 
ton,  D.C.  2il.")80.  $0.10  per  piiiji'. 
--.do-  - 


Indian  (  liim-  i  oniiiiis^iMn 


Inlernalioiial   Boundary   and 
Water  Commission,  IfuitM 
States    and    Merico,    U.S. 
Section. 
Do.  


Do 


Do 


Interstate    Commerce    Com 
I.Tission. 

National      Labor      Relations 
Board. 


Do. 


■r  itiiih'  adniiliislralive 

nforniation  Act.  access  reipiesis   . 
and  iTsixinsi'.-,,  March  I!l7:!-December  l'»7ti. 

ciosinc  letters.  Investicatory  material,  March 
1074-Decernber  11170. 

Motions  to  quash,  investigational  siibpoeiKvs. 
June  iy62  December  l'i7ti. 

Motions  to  quasli.  tiib)  Orders  and  Orders  re 
quiiing  access,  Novcniliri  l'.i75-DeccniIiiT 
1976. 

Clearance  rfipi'Sis,  .l.uuiaiy  I'.HillDectniln'i 
1OT6. 

Commissioners'  oiil-idr  contacts,  .\pnl  r.i.4 
December  l'J7li. 

Staff  opinion  letU>rs.  May  l'»i2- December  b)7tt 

Freedom  of  Information  Art  operating  (juidi - 
lines,  Decemlxr  l'.i7fi. 

Cruide  to  indcies,  claim  decisions,  list  of  FC.<C 
publications,  and  other  material  related  to 
ciiiims  programs  administered  by  the  For- 
eiirn  Claims  Seltlemcnt  Commission  (July  I, 
I'.»i7  lo  June  3<l,  I'Ctil. 

(i.-!A  Freedom  of  Information  Act  index; 
July  4,  Ut67  throUKh  Dec.  31,  l',»70.  Category 
A  information  wliicli  is  linal  opinions,  in- 
cluding concurring  and  dissenting  opinions 
and  orders,  made  in  the  adjudication  of 
cases.  Category  B  information  which  is  thosj' 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  USA  and  are 
not  published  in  the  Federal  Register. 
Cat<-gery  O  information  which  is  admiiiis- 
Iralive  stafT  manuals  and  instructions  to 
staff  thai  atVert  a  nieinber  of  the  public. 


do 

do 
.do. 

do. 

-do 

do 


do- 


-do- 


Kxecutive    Director,    FCSC,    Ull    20th    St. 
N"\V..  Wa.sb,iigton.  D.C.  20679.  Uo  Charge. 


;S.\,  Diieitor  of  Information  (AV)  Washing- 
ton, D.C.  2lH(fi,  Price:  $'t.7,5.  M«ke  checks 
payable  to  ilencml  ."^eivices  .\riminislra- 
tion. 


ndc>.  of  li;cli,io  Claims  Commission  decisions, 
iiio«iUion   lo  dale:   trilx-,   docket   number, 
cltalions,   summary   of  action,   date.    Cur- 
rently 173  iip. 
Brochure   Annsiad  Dam  and  Reservoir 


Brochure    la!,  on  D.ini  and  powerplani 


Waler   Bullciins:   Containing  data  for   1   yr, 

•  covering  flow  of  Rio  Orande  and  related 
da<a  from  Klephant  Bntte,  N.  Mex.,  to  Oulf 
of  Mexico,  re  storage  in  major  reservoirs, 
sources  of  river  flow,  diversions,  suspended 
bdt,  chemical  analysos,  sanitary  aspects  of 
water  quality,  mcloorologic  data,  and  irri- 
gated areas— for  years  1931  through  1974. 

Water  Bulletins:  Containing  data  for  1  yr 
covering  flow  of  Colorado  River  and  other 
western  boundary  streams,  and  related  data 
(including  Tijuana,  Santa  CTuz,  and  San 
Pedro  Rivers,  and  Whitewater  Draw)  for 
years  19fi0  through  1973. 

Interpretations  .Manual 


Clerk,  Indiaii  Claims  Commission,  1730  K  .-^1 . 
NW.,  Room  &42,  Washington,  O.V.  20CX)f.. 
$0.04  per  page.  (Payee  lo  bo  desigoated.) 

I'roject  Engineer,  U.S.  Section,  IBWC,  Roule 
2,  Box  :i7,  llighwav  90  West,  Del  Rio.  Tex. 
78840.  No  charge. 

Re,servoirs  Manager.  U.S.  Section,  IHWC, 
P.O.  Box  1.  Falcon  \illage,  Tex.  7S.r>4">.  No 
charge. 

Principal  Engineer,  Water  Operations,  tT.S. 
Section,  IBWC,  room  203,  TBWC  Bldg., 
4110  Rio  Bravd,  El  Paso,  Tex.  7»9<K.  Pric  : 
$3  per  bulletin  (data  for  1  yrl.  Payable  to: 
Treasurer  of  the  United  Slates, 


Principal  Kngiiieer.  Waler  ()|K^rations,  U.S. 
Section,  IBWC'  (same  address  as  shown 
above).  Price:  $2  [wr  bulletin  (data  for  1  yri. 
Payable  to:  Trea.surer  of  the  Uiiiled  Slates. 


Legal    and    Public    Records,    Federal   Trade 
Commission.    Room  130,  Bth  and  Pemisyl- 

vani:i.\ve,  NW,  W;,sliinL-lon.  D.C.janiO. 


Do 


Do, 

« 

Do. 

Do. 

Do. 
Do. 

Do.  I 

Do. 

Do. 

Do. 
Do. 

Do. 

Do. 

Executive     Diiccior,    FCSC,    Ull    20lli.    St. 
NW.,  Wa.sliington,  D.C.  20579. 


(iSA  Central  Office  Library  and  the  business 
service  centers  located  in  each  regional  olTice 
listed  below: 
Central  OlDce  Library.  IR  and  F  Sts.  NW., 

Room  1033,  Washington,  D.C.  20405. 
Business  service  centers: 

Region  1:  John  W.  McCormack  Post  Office 

and  Courthouse.  Boston,  Mass.  0210!i. 
Region  2:  26  Federal  Piaia.  New   York. 

N.Y.  100(r7. 
Region  3:  7  and  D  Sts.  SW,,  Wasliinglnn. 

D.C^  20407. 
Region  4:  177ti  Pcachtree  St.  NW.,  Allanln. 

Cia.  30309. 
Region  5:  230  South  Dcarliorn  St..  Ciiicago. 

III.  60604. 
Region  6: 1500  East  Baimister  Rd.,  Kau.sas 

City.  Mo.  64131. 
Region  7:  819  Taylor  St.,  Fort  Worth.  T,v 

76102. 
Region    S:    Building   41,    Denver    Federal 

Center,  Denver,  Colo.  80225. 
Region  9:  525  Market  St..  San  FraUvisio. 

Calif.  94105. 
Region  10:    (iS.A.   Center,   Auburn,  Wash. 

9S002. 
k.  Indian  Claims  Commission,  1730  K  St ,. 


D«. 


Digest  of  Dei  i.-.ion-  of  the  National  Labor  Re- 
lations Board;  July  1,  1967-June  30.  1968; 
Subject  matter  index  to  decisions  of  the 
N.L.R.B.  including  outline. 

Digest  of  Decisions  of  the  National  Labor  Re- 
lations Board;  July  1,  1968- June  30,  1969; 
Subject  matter  index  to  decisions  of  the 
N.L.R.B.  including  outline. 

Digest  of  Decisions  of  the  National  Labor 
ReUtlons  Board;  July  1,  196»-June  30,  1970; 
Subject  matter  index  to  decisions  of  the 
N.L.R.B.  including  outline. 


Superintendent  of  Documents.  U.8.  cloverii- 
meut  Printing  OfDce,  Washington,  D.C'. 
20402;  $4.75;  Superintendent  of  DtKumcnts. 


Supcrintenden|t  of  DocumenUs.  I'.p.  Clovern- 
ment  Printing  Office,  Washington,  V.C 
20402;  $4;  Superhitcndent  of  Documents. 

Superintendent  of  Documents.  VJB.  Govern- 
ment Printing  Office,  Washington,  D.C. 
30402;  (price:  not  yet  consolidated  tor  pur- 
chase); Superintendent  of  Documents 


NV\,.  HoomtVlJ,  Waslniiglon,D.C.'2000tJ. 


I'roject  Enpmeer.  T'.S.  Section.  TBWC.  Roiiln 
2.  Box  :i7,  Hi?luvav  'JO  West.  Del  fiio,  Te.\. 
7S,vin. 

Reservoirs  Manager,  U:.S,  Seelion.  IHWC, 
P.O.  Box  1,  Falcon  N'illage,  Tex.  78.51.'i. 

Principal  Engineer,  Waler  Operations,  US. 
Section.  IBWC,  Room  2itt,  IBWC  Hide,, 
tun  Kin  Hravo,  Kl  Paso,  Te\.  7'io(r_'. 


rriiininil    Fimiiieer.    Waler    0]"'iaiio!is.    U.S. 
.S'ciio:i,  1 1'. \N  I  ■  i.vmic address a^ show  nabovei. 


Bureau  of  Opcialions,  Interstate  Commerca 
Coiiuiiissiou,  iL'tli  and  Constitution  Ave. 
NW.,  Washington,  D.C.  20423. 

Any  regional  office  of  the  National  Labor  Re- 
lations Board  or  Freedom  of  Information 
Officer,  National  Labor  Relations  Board,  1717 
Pennsylvania  Ave,  NW.,  Washington,  D.G. 
20570. 
Do. 


Do. 
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07.^1 


Agency  and  siiIm8«M7  bum 


Index  title:  period  covered,  brief  desertption 
of  contents 


Ordar  from;  price;  make  rb«cke  payable  to— 


Fw  inspection ,  copying,  or  additional 
information  ecutaet 


National     Labor     Relatione    Litigation    Manual    Outline   and    Littgation 
Board.  Uanual  National  Labor   Relations   Board; 

July  1,  1956-June  30.  PJ'H;  Subject  matter 
classification  of  court  decisions  relating  to 
the  National  Labor  Relatioas  .\cl. 

Do Classified    index    of    N.L.R.B.    and    related 

court  decisions;  July  1970-June  1974;  Sub- 
ject matter  classilication  to  Board  decisions 
and  court  decisions  related  to  the  National 
Labor  Relations  Act. 

Do .  Claissiried    index    of    N.L.R.B.    and    related 

court  decisions;  subsiription  lo  cumulative 
publications  iiart  1  Julv  1.  1974  June  30, 
1975;  iiarl  2  July  1.  197.')- Dec.  31.  l:i75;  r;irt  1 
now  being  printed;  part  2  in  prepanuion  for 
Print, 

Do , CMa-ssified  index  of  decisions  of  recioiial  di- 
rectors o(  tlie  National  I.atior  Relations 
Board  in  rcpre.sonta'.ion  i"-ocecdlng!;  pre- 
publicaiion  print  and  supi'iemeni  for  July  I, 
lUtiV  .Marn-h  I'j7"';  index  in  lul-hcR'ion  for 
period  Jur.e  1,  I'.ifo  Dec.  50,  I'.'T.i  with  (|uar- 
terly  suppicinerus  1tier'*af*er. 

Do CI, i,s.siY;ed  index  of  dispositions  of  unfair  lilior 

practice  cliarpes  by  the  CJcncral  C  ounscl  of 
the  National  Labor  Relations  Bo;ird;  sut>- 
jc^'t  matter  index  to  advice  memora'i'la  aod 
apt)eals  memoranda  a:id  di.  I'osilioos:  July  1, 
19<;7-Dec.  31,  l'.i7,"v 

I>0 Table  of  ca.s4^s  in  wliich  the  (icn'-ra!  Cr.irisel 

of    the    National    Labor    Kelalion.s    Boiird 

refused  to  issue  com!  laiiit  on  V'l  I'  c!iar.!es 

because    of    insulTicient    evidence:    July    1. 

P.ii.7-L>.\'    31.  I'.Ci:  and  quarleily  therc;Jter. 

rudimentary    subject    ou:li'ie    of    cases    ir. 

*•"  which  tl;e  Ceneral  CouiUiol  refused  to  issue 

complaint  bi^cause  of  insullicii  la  evidence; 

cikses  in   which   refusal   to  Issue  complaint 

wtks  based  iu"»on  lindliu:  c*f  no  vi.tlation  o'  t  iie 

act   are  listed  in  tlie  ela.s,si(ied  index  of  I'is- 

|X)silions  of  UI.P  charges  by  llie  Uciicral 

Counsel  desi^ribed  ^upra. 

National  Science  Foundation    Index ol  NSFciicu:i:rs.nii-nui:!.'',:indl  ullctins 

<N6F).  in  effect  as  of  1  )is'.  :tl .  rcti.  .K  numerical  and 

clas.sification  index  ofagency-wideissuances, 
encompassing:  (a)  NSF  circu!ai"5 — convey 
agency  policies,  regulations,  and  procedures 
of  a  continuing  nature;  (b)  NSF  manuals — 
provide  detailed  instruct  ions  for  inipilement- 
ing  operating  procedures,  requirements,  and 
criteria;  and  Ic)  NSF  buUetiiw— used  to 
communicate  ui gent  information  concerning 
changes  in  policy  or  procedure  prior  to  its 
incorTX>ration  into  a  circular  or  manual,  and 
to  communicate  other  information  that  is 
pertinent  for  a  specific  period. 

Do Reviewer/panelist,  alphabetical  listing  for  the 

period  of  Oct.  1, 1975  lo  Sept.  30, 1976.  Listing 
contains  name.  Slate,  and  i.isii.uticn  of  indi- 
viduals who  have  reviewed  iiroiKiSids  for  the 
Naticnal  Science  Foundation  for  the  period 
indicated  above. 
Index  of  Office  of  the  Director  .stafl  memo- 
randa (O/D)  in  elTecl,  as  of  Dec.  31,  1976.  A 
numerical  index,  by  calendar  year,  of  issu- 
ances used  Tjy  the  Director  and  Deputy 
Director  of  the  National  Science  Foundation 
to  implement  policy  and  to  communicate 
■with  the  stafl  on  subjects  of  their  choice. 

, -, Numerical  index  of  NSF  Important  notices  in 

effect  as  of  Elec.  31,  1976.  An  ind.>x  of  notices 
serving  as  the  primary  means  ol  general 
communication  by  the  Director.  N8F,  with 
organitations  receiving  or  eligible  for  NSF 
support.  The  notices  convey  important  an- 
nouncements of  NSF  policies  and  procedures 
or  concerning  other  subjects  determined  to 
be  of  interest  to  the  academic  community 
and  to  other  selected  audiences. 

Do. Reference  file  of  current  internal  directorate 

issuances.  A  listing^  by  NSF  directorate,  of 
pertinent  int«mal  issuances  of  major  NSF 
organizational  components  conveying  poli- 
cies, orileria,  instructions  or  procedures 
amplified  at  a  level  below  the  Office  of  the 
Director  and  to  communicate  information 
of  specific  scope. 

Do. Index  of  NSF  regulations  promulgated  in  the 

Code  of  Federal  Regulations  under  title  41, 
public  contracts,  property  management;  and 
UUe  45,  public  welfare.  A  listing,  by  subject 
title,  of  current  Foundation  regulations  with 
a  brief  description  of  the  content  of  each. 

Do Publications  of  the  National  Science  Founda- 
tion. An  index  by  topical  classification,  as  of 
November  1978,  of  cnrrent  NSF  publications 
issued  and  available  to  the  public.  Listings 
include  annual  reports,  specific  program  an- 
nouncements and  brochures,  science  n- 
•oorces  studies  pamphlets,  special  studies 
pabUcations  and  NSF  periodicals.  In  addi- 
tion to  titles,  provides  NSF  publication 
Dombers  and  copy  prices.  (NSF  pubUcatioo 
7«-43.) 


Superintendent  of  Doenmertts,  U.S.  Oovem- 
ment  Printing  Office,  Washington,  D.C. 
20402;  $9.80;  Superintendent  of  DdRimenUs. 


Superintendent  of  Documents.  U.S.  Oovi  rn- 
menl  I*rinung  Olfii-e,  Washington.  DC?. 
20402;  $19..M);  Sup<'nmei!dcnt  of  Documents. 


Suivrinteiuient  of  l')tyun:ci'.is,  U.S.  Govcxn- 
meni  Printing  Oihiv,  Wasbinpum.  IV*'. 
20402;  }21  for  both  parts  wl.en  availai  It. 
Superintendent  of  Docuiio  r.is. 


Any  regional  office  of  the  National  Labor  Re- 
lations Board  or  Freedom  of  Information 
Olficer,  National  Labor  Relation?  Hoard 
1717  Pennsvlvania  Ave.  NW.,  Waslnngtio 
D.C.  2CW70. 
Do. 


Do 


Documciu 

In  public 

SuiX'rimendeat 
terly  supi'ii  :i'i  nls 


ment  rnminc  I iiiic*^. 

'Alion   wil'.  !«'  ir..lde  av;iiUble  throngli 
'   DiHUmcn;.-;  with  quar- 


N.U    publishel    lee: 
pnv'iicdblc    due 
listed   I  herein     C 
diri-<  I  duplieaiin: 


in^;c-t 


e.ssary  and  im- 
;ea';ee  o(  cas*-s 
'.il-'.e   at   cost    of 


NSF  PnMic  liifoniiaiion  Olliic  Room  .Ml, 
1!*1U  O  St.  NW.,  Washmpton.  D.C,  Jn.-i.'iO. 
$11.10  iw.r  page,  ivr  copy.  I'asaMe  to:  Na- 
tional Science  Foundation. 


D*. 


do 


do. 


DC. 


.do. 


do. 


-do. 


Do 


Do. 


Do. 


Ni-F  Lilrery,   Room   !18,  1800   tJ   B%    NW, 
Washington,  D.C.  20550. 


Dft 


Do. 


Doi 


Do. 


Do. 


N8P  Central  Proteasinc  Bsetioc,  1800  O  St 
NW.,  WMfainftoa,  D.C.  aoua  One  copy 
gntis. 


For  inspection  or  eepying:  N8F  Library, 
Room  21S,  ISOO  O  St.  NW.,  Washington,  D.C. 
JtObe/a.  For  additional  Iniormation:  NSF 
Commonications  Resource  Branch  (OOPP) 
Room   531,   1800   Q   Bt.   NW,,   Washington 

Dx.aoutL 
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Agency  Md  MtbafNiBy  nuM 


IiMtoi  title:  ported  ooTand,  brief  description 
o[  contents 


Order  front;  price;  make  ehpck.^  pa:yabie  lo 


National  Science  Foundation 
(NSF). 


National  Traiisportaiiou  K.if.- 
ty  Board  (NTSH.. 


OfRce    of    ManaRt-nn'iit    and 
Budget  (OMB). 

Do 


Do 


no 


Do. 


OfTu'.e  of  Ti'K'.fiuiiniiiiiialioi. 

roiicN. 


Do 


Do.. 


Pension  Benefit  (iiiaraiily 
Corporation,  Office  of  llie 
(leneral  Counsel. 


Postal  Kalt'  <  '»;nilii^ioii 


Postal  .■^irvlii 


Keiii'|!»ti:ilMi>.  Iiii;ir<l 


Securities      and      ExiIhurp 
Commission. 


Do. 


N3F  (uide  t«  progrtnu.  A  compodte  lisUnr 
of  summarr  information  aboot  N8F  support 
proRTanu,  as  of  September  197S.  ProTidee 
general  guidance  and  information  descril>ing 
tbe  principal  cliaracloristics  and  basic  pur- 
poses of  each  activity;  eligibility  require- 
mtnts-.olosing  dates  (where applicable) ;  and 
t  he  address  where  more  detailed  i  nformation 
orapplicntion.smay  beobtainod.  (NSF  pub- 
lication 70-33.) 

Initial  decision.s  of  administrative  law  judges, 
Apr.  1,  I'KiV  to  Dec.  L'l,  1970.  Chronological 
listinR  (by  date  of  service)  of  derisions  after 
lieaniips  on  api)eal  involving  airman  or 
air  safely  certilicates. 

Safety  enforcement  decisions.  May  18.  l'.»C7  to 
Dec.  29,  l'>7fi.  Alpljahetical  and  numerical 
listings  of  EA  and  EM  final  opinions/orders 
iif  the  Board  on  appeal  from  initial  derisions 
of  NTSB  adininijtiative  law  judges  or 
(onimandant,  U.S.  Coast  Guard. 

NTSB  dirwtive-s  checklist  as  of  Jan.  9.  1976. 
Numerical  listing  (by  NTSB  order  No.)  of 
statT  operations  directives. 

Index  to  BOB/OMB  bulletins,  July  4.  I'jti7  to 
Dee.  :n,  rCti.  Keyword  index  of  ().MB 
bulletins. 

Ollire  of  Man;v;o'nent  and  Budget  circulars 
index,  I'.MH  to  Dec.  31,  l'J7B.  Arranges  cur- 
rent OMB  circulars  by  keywords  in  the 
titles  of  the  directives  and  by  a  limited 
number  of  liroader  captions. 

Index  to  OITiee  of  Management  and  Budget 
manual.  All  those  sections  currently  iu 
effect  through  Dec.  ;il,  I'CO.  .\rr;inged  by 
keywords  in  the  titles. 

Rescinded  Otrice  of  Management  and  Budget 
circulars,  tliruugli  De.c.  31,  l'.i76.  Arranged 
by  niunher.  date,  suliject.  resci.ssjon  dati , 
and  circular  replacement  (if  any). 

Listing  of  Federal  management  circulars  trans 
ferred  from  (leneral  Services  Administra- 
tion. Arranged  by  number,  sUl'ject,  and 
date. 

oiliee  of  Telecommunications  Policy  public 
document  index,  1970  to  June  30,  1975. 
.\rranKei  stalements  of  policy  by  title  under 
keyword  subject  heading. 

Oflice  or  Telecommunications  Policy  circulars 
index,  Hi71  lo  June  30.  I'i7fi.  Arranges  OTP 
eiiciilars   chninologically   by   number  and 

title. 

Ollice  of  Teliciiiiiinuiiiealions  Poliey  orders 
to  stall  indexed  ehronologicaliy  by  num- 
ber and  title. 

Index  to  PeiLsion  lipnefit  liiiarantv  Corp. 
Opinion  Manual;  Sept.  1!,  1974  to  Dec.  31. 
1'.'76;  interpretive  letters  addressing  the  pro- 
visions of  title  l\'  of  the  Employee  Retire- 
ment Incoritf  Security  Act— plan  termina- 
tion insuranee  program. 

Postal  Kate  Commissioii  index,  from  1971  lo 
date  Opinions  and  reconunended  decisions, 
advisory  opinions  and  orders  having  a  precc- 
<iential  value. 

t:sPS  Public  Index,  July  4,  1967-nec.  ,11, 
1976.  List  of  I'SI'S  Directives  and  Publipti- 
I  inns;  Index  of  Final  Legal  Opinions.  Order-;; 
CtiiTcnt  Iiif'irm.u  Kill  Services  Priee  I-ist. 


Index  of  lioennieiils.  vols.  1.  2,  and  3,  l'.i<')7  to 
present:  Agreements,  modilication  agree- 
ments, clr;iranci*s  aft»T  assignment,  clear- 
ances after  rea-ssignment,  clearances  without 
as.signmciit,  clearance  agreements,  letters 
not  to  pro<eed,  final  opinions,  regional  boHid 
opinions,  orders,  modification  orders,  sjx'cial 
accounting  agreements,  interpretations,  gen- 
er.al  ordcis,  administrative  orders,  meino- 
ruiula  of  decision,  stalements  of  fact.s  ami 
reiisons.  sun-.maries  of  facts  aiul  reiusons, 
decisions  (111  applications  for  stock  item  ex- 
emption, de  Isions  on  new  durable  produc- 
tive equipment  exemption,  and  decisions  on 
applications  for  commercial  exemption. 

Index  to  Commission  Decisions.  Index  to 
opinions,  (inal  orders  and  noniroutine  inter- 
locutory orders  issued  by  the  Otrice  of 
OpinioiLS  and  Review.  I'pdated  on  a  qu;ir- 
terly  liasis  and  serves  as  a  b.asis  for  the  index 
to  the  bound  volumes  of  Commission  Deci- 
sions and  Regxirts. 

Decisions  and  Reports.  Indcn  of  deci.sions 
and  opinions  of  the  Connnission  in  adjudi- 
catory pro(  eedings,  mis<'ellancous  public 
annwincemenls  of  general  interest,  and 
reports  on  pro|>oscd  plans  of  reorganization 
under  Bankruptcy  Act.  Principal  index  is 
subdiviiled  into  6  statutes  administered  by 
the  ConmiLs.sion.  Ancillary  index  contains 
alphabetical  list  of  resixmdenls  in  Commis- 
sion prooeedincs. 


NSF  Cental  Prooeaaiiig  Section,  IBOO  O  St. 
NW.,  WasfalngtoB,  D.C.  2U5&0.  One  copy 
gratis;  or  Superintendent  of  Dbcuments, 
U.S.  Government  Printing  OfTice,  Washing- 
ton, D.C.  2040'_'.  Sttxk  No.  l>:«-0»0-WJ'.itHi. 
Unit  price:  $1.;(5. 


Copies  of  indexes;  and  checklist  m»y  be  ob- 
tained by  wniiug  to  J^ublic  Inquiries  Sec- 
tion, National  Transportation  Safety  Board. 
Wastiington.  D.C.  20594.  (Fees  fof  duplira- 
tion  and  instructions  for  [lajTnent  will  be 
iiu'ludcd  in  letter  of  a'ki.osvledgnjent  to 
requester.  I 


For  inspection,  eopyinc.  or  additional 

information  contact 


For  inspection  or  copying:  NSF  Ubrary, 
Boom  219, 1800  O  St.  NW.,  Washington,  D.C. 
205.J0.  For  additional  information:  NSF 
Communications  Resource  Branch  (OGPP) 
Room  S31,  isuo  G  St.  NW..  Washington, 
D.C:.  JUto^j. 


Chief,  Public  Inquiries  Section,  Room  806-B, 
.National  Transportation  Safety  Board,  800 
Independence  Ave.  SW.,  Washington,  D.C. 
20694.  Publie  Reference  Room  806-B, 


OiUce  of  .Man  i^einent  and  Budget.  !io  fee 


.     do 


do 


\elma  N.  Baldwin,  Assistant  to  the  Director 
for  Administration. 

Do. 


Copies  of  index  may  l>e  obtained  by  writing 
to:  Publications  Otfice,  Oflice  of  Telecom- 
munications Policy,  ISOO  Li  St.  NW.,  Wash- 
ington, D.C.  20.104. 
..do 


do-_ 


Do. 


Do. 


Do. 


Publications  OfTice,  Office  of  Telecommunica- 
tions Policy,  18CK)  G  St.  NW.,  Wasliington, 
D.C.   20504. 

Do. 


f)o. 


The  Office  of  Communications,  Pen»ion  Bene-    The    Oflice    of    Communications,    Attention 
fit  Guaranty  Corp..  Room  7100,  2D20  K  St.        Mr.  William  FitzgcnUd,  (202)  254-4K17,  2(rj0 
N  W.,  Washington.  D.C.  20006;  Cbarge  $0.10        K  St.  NW..  Washington,  D.C.  20006. 
per  page;  Payable  to  The  Pension  Benefit 
Guaranty  Corp. 

Secretary  of  the   ConimLssior,.   Paptal   Rale    Commission's    Reading    Room,    Suite    SOti, 
CommLssion,  Washington,   D.C.  S0208.   No        2000  L  St.  NW.,  Washington,  D.C. 
charge. 


I'.'^PS  IIead(iuarter3  Library,  475  L'Enfant 
Plaza  West  SW.,  Washington,  D.C.  20260. 
Section  I— List  of  USPS  Dirc«tivcs  and 

Publications $i 

Seclion  II— Index  of  Final  Legal  Opinions 

and  Orders ^f^ 

Complete  Index $10 

Checks  payable  to  C.8.  Postal  Service. 
Public  Information  Offlco,  The  Renegotiation 
Board,  2000  M  St.  NW.,  Washington,   D.C. 
20t4G.  Jo.i.'i  per  page. 


General   .Manager,   Lilirary   Division,   USPS 


Headquarters  Library, 
West  ."^W..  Washington, 


475  L'Enfant 
D.C.  20260. 


Plaza 


Public  Iiifoimation  Oflice,  The  Renegotiation 
Board.  2000  .M  St.  NW..  Washington,  D.C. 
2<H46,   Room  4310,  Telephone:  254-7019. 


Publica1i0!is  Department,  Securftie.s  and 
Exchange  Ccmmis.tion.  Wa.shington,  D.C, 
20.549.  Available  for  purchase  »t  cast  of 
duplication,  I 


Superintendent  of  Documents,  Government 
Printing  Office,  Washington.  D.C.  2M02. 
Latest  volume  (vol.  4S)  available  at  $11.45. 
Photocopies  of  indexes  only  may  be  ol»- 
tained  from  SKC  at  10  cents  per  pnge. 


Public  Referenrc  Room,  Seeurilies  and  Ex- 
clianje  Commission,  HOO  L  St.,  NW.,  W;ish- 
ington.  D.C.  C-KK)  523-5506 


Da 
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Agency  and  sabageney  name 


Index  title:  period  cvrered,  brief  d«eer1ption 
afoantenta 


Drier  fretn;  price;  make  checks  payable  t« 


For  inspection,  copying,  or  addiiiotial 
mfonnation  coutAci 


Seciu-itli'S  and  Exchange  Com-  Ind«L  to  SEC  Docket.  IndcK  ol  an 
mission.  issued  by  tbe  ConmiissUn.  IndeK  ta    _ 

ized  by  subject  headings  and  tnalistitwof 
persons,  coriiorations  named  in  Commisson 
releases. 

Selective  Service  System 1.  Index  to  Selective  Service  regulations  and 

directives,  1»*8  to  1972. 

2.  Index  to  Selective  Service  regulations  and 

registrants   processing   manual,    1972   to 
present. 

3.  General    index    to    reconciliation    seivice 

manual. 

4.  Registrant  infonnalion  bank  gunle  ii'.dex, 

1972  to  present. 
Tennessee  Valley  Authority...  Index    to    general    administrative    releasi's; 

covers  period  tlirough  Sepltmber  1970;  index 
to  TVA  organization  bnlletins,  T\'.\  codos, 
and  T\'A  instructions. 


BBbaodption*  to  SEC  Docket  at  $42  pw  year 
maj  ba  pnntaased  bom  Snpeciutendent  of 
Documents,  Qovenmient  Printing  Office, 
Warinngton,  D.C.  20402.  Photocopies  of 
indsxM  only  may  l>e  obtxuned  from  SEC  at 
10  oents  per  page. 

Nafttonal  Headquarters,  Selective  Servioe 
Syatam,  800  E  St.  NW.,  Washington,  D.C. 
2M*5.  Prices:  1.  ri  2.  $2,  3.  $0.10,  4.  $0.10. 
Make  checks  payable  to:  Selective  Service 
System. 


1  $5.  a  copy. 

2  $10.  a  copy  for  cech  year. 

January  26,  1977. 


Public  Reference  Room.  SM-iui(ie«  and  Kx- 
ehange  Commission.  IPX)  1,  St..  N.W  ..  VV,is!i- 
bigtou,  D.C.  tA12j  523  hM6. 


Reoerds  Mauaasr,  Naliooal  Ue^d>,uaite!s. 
Seleotiw  Service  System.  600  E  St.  N.W.. 
Washington,  D.C.  30485.  Telephone  *202i 
3S2-2304. 


John  \  an  Mol,  Directoi  ul  liilormaluin,  Tc.i-  John  Van  Mol.  Diret-lor  of  Information.  Tei: 

nesaC-c  Vallev  Authority,  Knoxville.  Teiui.  nrssot     Vallev  Aulhoritv,  KnoxviUe,  Teiii 

:t7«C.    Price:    $2.00.    Ch«ks    p-ivable    to,  .riOi. 
TennesR*  Valley  Auiliorily. 


iFR  Doc  77-2958  Filed  1   28-77:8  45  Rm| 


Preo  J.  Emery, 
Director,  Office  of  the  Federal  Register. 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

FEDERAL  MANAGEMENT  CIRCULARS 

Status 

By  Executive  Order  No.  11893,  issued 
December  31,  1975,  certain  policy  func- 
tions were  returned  to  the  Office  of  Man- 
agonent  and  Budget  from  the  General 
Services  Administration.  Pursuant  to 
Section  4  of  the  Executive  Order, 

(a)ny  circulars,  directives,  or  regulations 
issued  pursuant  to  functions  transferred  by 
this  order  shall  remain  in  effect  until  modi- 
fled  or  rescinded  by  the  Office  of  Management 
and  Budget. 

The  notice  published  in  42  FR  12 
(1977),  has  raised  questions  concerning 
the  status  of  these  Federal  Management 
Circulars.  That  notice  was  designed,  in 
part,  to  indicate  these  circulars  are  still 
in  effect  and  are  binding  upon  the  agen- 
cies to  the  same  extent  as  they  were 
prior  to  the  effective  date  of  the  Execu- 
tive Order.  They  have  neither  been  modi- 
fied or  rescinded  by  this  office. 

^  Velma  N.  Baldwin. 
Assistant  to  the  Director 

for  Administration. 

|FR  Doc  77-2931  Filed  1-38-77:8:45  am | 


PRIVACY   ACT  OF   1974 
Reports  on  New  Systems 

The  purpose  of  this  notice  is  to  list 
reports  on  new  systems  filed  with  the 
Office  of  Management  and  Budget  to  give 
members  of  the  public  the  opportunity  to 
make  inquiries  about  them  and  to  com- 
ment on  them. 

The  Privacy  Act  of  1974  requires  that 
agencies  give  advance  notice  to  the  Con- 
gress and  the  Office  of  Management  and 
Budget  of  their  intent  to  establish  or 
modify  systems  of  records  subject  to  the 
Act  (5  U.S.C.  552afo)).  During  the  pe- 
riod January  10,  through  Januarj*  21, 


1977  the  Office  of  Management  and  Bud- 
get received  the  following  reports  on  new 
I  or  revised)  systems  of  records. 

National  Endowment  for  the  Arts 
Sy*iein   Name: 

Interns. 

Rfport    Dale: 

January  6.  1977. 

Point  of  Contact: 

Mr.  Robert  Wade,  General  Counsel, 
National  Endowment  for  the  Arts.  2401 
E  Street,  NW..  Washington,  D.C.  20506. 

Veterans  Administration 

Sy«.|oin    Name: 

Employee  ADP  Training  Records. 

Rpport    Date : 

January  14. 1977. 

Point   of   Cxintact : 

Richard  L.  Roudebush,  Administrator, 
Veterans  Administration,  Washington, 
D.G.  20420. 

Velma  N.  Baldwin, 
Assistant  to  the  Director 
for  Administration. 

|FR  Doc. 77-2930  Piled  1-28-77:8:45  am| 


CLEARANCE  OF  REPORTS 
List  of  Requests 

The  following  is  a  list  of  requests  for 
clearance  of  reports  intended  for  use  in 
collecting  information  from  the  public 
received  by  the  Office  of  Management 
and  Budget  on  January  25,  1977  (44 
U.S.C.  3509) .  The  purpose  of  publishing 
this  list  in  the  Federal  Register  is  to 
inform  the  public. 

The  list  includes  the  title  of  each  re- 
quest received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of  in- 
formation; the  ag^icy  form  numbe];(s), 
if  applicable;  the  frequency  with  which 
the  information  is  proposed  to  be  col- 


lected; the  name  of  the  reviewer  or  re- 
viewing division  within  OMB,  and  an 
indication  of  who  will  be  the  respondents 
to  the  proposed  collection. 

Requests  for  extension  which  appear 
to  raise  no  significant  issues  are  to  be 
approved  after  brief  notice  through  this 
release. 

Further  information  about  the  items 
on  this  daily  list  may  be  obtained  from 
the  Clearance  Office.  Office  of  Manage- 
ment and  Budget  Washington,  DC. 
20503,  (202-395-4529),  or  from  the  re- 
viewer listed. 

New  Forms 

ENEBGV     BBSBASCB    AMD    DBVELOPMENT 
ADMINISTBATlOir 

Combustion  and  Advanced  Power  Technolo- 
gies Commercialization  Study,  E (49-18), 
single  time,  utUlties.  industry  and  Institu- 
tions. EHlett,  C.  A.,  395-5867. 

DBPASTMEirT   OF   COMMSBCE 

Bureau  of  Census,  Annual  Demographic  Sur- 
vey—March 1977,  CP3-1,  CPS-6,  CPS-581. 
OPS,  single  time.  53.000  households.  George 
Hall.  395-8140. 

DEPARTMENT   OF    DEFENSE 

Department  of  the  Air  Force,  Reserve  Force- 
Attitude  Survey,  single  time.  Reser%p 
Forces.  Richard  Eislnger,  395-6140. 

DEPARTMENT    OF    H£ALTH.    EDUCATION.    AND 
WELFARE 

Office  of  Education,  Assessment  of  Educa- 
tional Programming  Needs.  OE-561.  single 
time,  national  sample  of  households.  Kathv 
Wallman,  386-6140. 

OflBce  of  Human  Development,  Instruction 
for  Completing  Application  for  Federal  As- 
sistance Tor  BSA  Training  Grants,  annu- 
ally. State  VR  agencies,  colleges,  and  uni- 
versities, Budget  Review  Division.  Lowrv. 
R.  L  ,  395-4775. 

RCVIBIONS 

VETERANS    ADMINISTRATION 

Custodians  Certlflcata  and  Agreement  (in 
cases  of  minor,  or  Incompetent  benefi- 
ciaries), VA  3T-4703,  on  occasion,  custo- 
dians, Caywood,  D.  P.,  395-3443. 
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DEPABTUENT  OF  COUMZXCi: 


Bureau  ot  Census,  Envtronmental  Quality 
Control  Agency  OompUstlon  Sheet  EQO  1. 
annually,  large  goTemmentB,  BUett,  C.  A. 
395-5867. 

K.'onomlc  Development  AdmlnlBtratlon,  Em- 
ployment Schedule  and  Assuranoes  of  Job 
Opportunities,  BO  223,  on  oocaaton,  busi- 
ness entitles  expanding  or  building  new 
faculties,  Tracey  Cole,  3M-6e70. 

Revisions 

uf.l'ari.ment  of  hbalth,  education,  and 

WIXFAXE 

Social  Security  Admlnistrailon,  Refund 
Questionnaire,  S8A-83a,  on  ooooslon,  Indl- 
Mduals  and  bousebolds,  Oaywood,  D.  P., 
395  3443. 

Extensions 

veterans  administitation 

Coaversion  Information,  VA  29-358B,  on 
occasion,  insured  veterans,  Oaywood,  D.  P., 
395-3443. 

UNITED    STATES    INFORMATION    AGENCY 

Application  for  Certificate  of  International 
Educational  Character — Recording.  IAP-2, 
on  occasion,  business  firms,  Warren 
Topellus,  396-6872. 

Application  for  Certificate  of  International 
Educational  Character — Filmstrip,  IAP-3, 
on  occasion,  business  firms.  Warren 
Topellus,  395-6872. 

Application  for  Certificate  of  International 
Educational  Character — Slides,  IAP-4,  on 
occasion,  business  firms.  Warren  Topellus. 
395-5872. 

Application  for  Certificate  of  International 
Educational  Character — WaU  Chart,  Map. 
Poster,  IAP-8,  on  occasion,  business  firms, 
Warren  Topellus,  395-5872. 

Application  for  Certificate  of  International 
Educational  Character — Motion  Picture, 
IAP-1,  on  occasion,  business  firms.  Warren 
Topellus,  395-5872. 

DEPARTMENT  OF  COMMERCE 

Domestic  and  International  Business  Admin- 
istration. Basic  Rules  of  the  Defense  Mate- 
rials and  Priority  Systems  Between  Canada 
and  United  States,  DM8-1,  DPS-1,  on  occa- 
sion, producers  of  industrial  products, 
Warren  Topellus,  395-5872. 

National  Oceanic  and  Atmospheric  Adminis- 
tration. Severe  Storm  Rep<xt,  W8-F-61,  on 
occasion,  cooperating  weather  observers, 
Tracey  Cole,  396-5870. 

Economic  Development  Administration, 
Potential  Project  Report  for  Field  Staff 
Screening  of  Business  Loan  Applicants,  EI>- 
233.  on  occasion,  firma  planning  new/ex- 
panded plants,  Warren  Topellus,  396-5872. 

DEPARTMENT  OF  THE  TREASURY 

Deparimental  and  other.  Bank  Deposits  la 
Mmority  Bank  Cities,  MBDP-IA,  quar- 
terly, government  agencies,  C.  Louis  Kin- 
c.iiinon,  395-3211. 

Phillip  D.  Larsen, 
Budget  and  Management  Officer. 

|FR   Doc.77-3083  Filed   1-28-77:8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

AgricuKural  Marketing  Service 

SHIPPERS  ADVISORY  COMMITTEE 

Meetings 

Pursuant  to  the  provisions  of  section 
10(a)  <2>  of  the  Federal  Advisory  Com- 
mittee Act  (86  Stat.  770) ,  notice  is  here- 


NOTICES 


by  given  of  meetings  of  the  Shippers 
Advisory  Committee  established  under 
Maricetlng  Order  No.  905  (7  CPR  Part 
905).  This  order  regulates  the  handing 
of  oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida  and  is  effective 
pursuant  to  the  provisions  of  th6  Agricul- 
tural Marketing  Agreement  Act  of  19S7, 
as  amended  (7  U.S.C.  601-674).  "Hie 
committee  will  hold  meetings  on  Febru- 
ary 15  and  February  22,  1977,  at  10:30 
a.m.  in  the  A.  B.  Mich£iel  Auditorium 
of  the  Florida  Citrus  Mutual  Bulldtag, 
302  South  Massachusetts  Avenue,  Lake- 
land Florida. 

The  meetings  will  be  opcgj  to  the  public 
and  a  brief  period  will  be  set  aside  at 
each  meeting  for  public  comments  and 
questions.  The  agenda  of  each  meeting 
includes  analysis  of  current  InformatlDn 
concerning  market  supply  and  demand 
factors,  and  consideration  of  recommen- 
dations for  regulation  of  shipments  of 
the  named  fruits. 

The  names  of  committee  members, 
agenda,  and  other  information  pertain- 
ing to  each  meeting  may  be  obtained 
from  Frank  D.  TrovUlion,  Manager, 
Growers  Administrative  Committee,  P.O. 
Box  R,  Lakeland,  Florida  33802:  tele- 
phone 813-682-3103. 

Dated:  January  26,  1977. 

William  T.  Manley, 
Deputy  Administrator, 
Program  Operations, 

|FR  Doc.77-3007  Filed  1-28-77:8:45  am] 


posed  rulemaking,  and  invite  public  par- 
ticlpatlom. 

Done  at  Washington,  DC,  this  19th  day 
of  January,  1977. 

Frank  B.  Elliott, 
Adv^nistrator,  Farmers 
dome  Administration. 

[PR  Doc.77-2953  Piled  1-28-77:8:45  am] 


Farmers  Home  Administration      I 
[Designation  Number  A424] 

GEORGIA  I 

Designation  of  Emergency  Areas 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantially affected  in  the  following  Geor- 
gia Counties  as  a  result  of  drought  Ju^  1 
through  August  31,  1976,  in  both  John- 
son and  Laurens  Counties  in  addition  to 
an  early  freeze  October  29, 1976,  in  John- 
son Coimty  and  intermittent  extreme 
heat  from  July  1  through  August  31, 
1976,  in  Laurens  County. 


Johnson 


Laurens 


Therefore,  the  Secretary  has  designated 
this  area  as  eligible  for  emergency  loans 
pursuant  to  the  provisions  of  the  Con- 
solidated Farm  and  Rural  Development 
Act,  as  amended  by  Pub.  L.  94-68,  and  the 
provisions  of  7  CFR  1832.3(b)  including 
the  recommendation  of  Governor  George 
Busbee  that  such  designation  be  made. 

Applications  for  emergency  loans  must 
be  received  by  this  Department  no  later 
than  March  10.  1977,  for  physical  losses 
and  October  7,  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  i-eceive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  sul)se- 
quent  loans.  The  urgency  of  the  need  for 
loans  in  the  designated  area  makes  it 
impracticable  and  contrary  to  the  public 
interest  to  give  advance  notice  of  pro- 


[  Designation  Number  A427| 

NORTH   DAKOTA 

Designation  of  Emergency  Areas 

The  Secretary  of  Agriculture  has  de- 
termined that  farming,  ranching,  or 
aquaculture  operations  have  been  sub- 
stantially affected  in  Barnes  County, 
North  Dakota,  as  a  result  of  prolonged 
drought  beginning  September  1,  1975, 
and  extending  through  the  1976  crop 
year  ending  December  31,  1976. 

Therefore,  the  Secretary  has  desig- 
nated this  area  as  eligible  for  emer- 
gency loans  pui'suant  to  the  provisions 
of  the  Consolidated  Farm  and  Rural  De- 
velopment Act,  as  amended  by  Public 
Law  94-68,  and  the  provisions  of  7  CFR 
1832.3(b)  including  the  recommendation 
of  Governor  Arthur  A.  Link  that  such 
designation  be  made. 

Applications  for  emergency  loans  must 
be  received  by  this  Department  no  later 
than  March  10,  1977,  for  physical  losses 
and  October  7,  1977,  for  production 
losses,  except  that  qualified  borrowers 
who  receive  initial  loans  pursuant  to  this 
designation  may  be  eligible  for  subse- 
quent loans.  The  urgency  of  the  need  for 
loans  in  the  designated  area  makes  it 
impracticable  and  contrary  to  the  pub- 
lic interest  to  give  advance  notice  of  pro- 
posed rulemaking  and  invite  public  par- 
ticipation. 

Done  at  Washington,  D.C.,  this  19th 
day  of  January,  1977. 

Frank  B.  Elliott, 
Administrator,  Farmers 
Home  Adm-inistration. 

(FR  Doc.77-2954  Filed  1-28-77:8:45  am] 


Packers  and  Stockyards  Administration 

LONDON  LIVESTOCK  AND  CAR  AUCTION, 
LONDON,  ARKANSAS,  ET  AL. 

Proposed  Posting  of  Stockyards 

The  Chief.  Registrations,  Bonds,  and 
Reports  Branch,  Packers  and  Stockyards 
Administration,  United  States  Depart- 
ment of  Agriculture,  has  information 
that  the  livestock  markets  named  below 
are  stockyards  as  defined  in  Section  302 
of  the  Packers  and  Stockyards  Act.  1921, 
as  amended  <7  U.S.C.  202),  and  should 
be  made  subject  to  the  provisions  of  the 
Act. 
AR-156,  London  Livestock  and  Car  Auction. 

London,  Arkansas,. 
GA-1B3,  Miller  Livestock  Company.  Colquitt, 

Georgia. 
IL-167.    United    Market    Center,    Goreville. 

Illinois. 
MN-169.   Willmar  Feeder   Pig  Market,   Will- 
mar,  Minnesota. 
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TN-175,  Tennessee  Livestock  Producers,  Inc., 
Cross  PliOns,  Tennessee. 

Notice  is  hereby  given,  therefore,  that 
the  said  C^ilef,  pursuant  to  authority 
delegated  under  the  Packers  and  Stock- 
yards Act,  1921,  as  amended  (7  U.S.C. 
181  et  seq.) ,  proposes  to  issue  a  rule  des- 
ignating the  stockyards  named  above  as 
posted  stockyards  subject  to  the  provi- 
sions of  the  -Act  as  provided  in  Section 
302  thereof. 

Any  person  who  wishes  to  submit  writ- 
ten data,  views,  or  arguments  concern- 
ing the  proposed  rule,  may  do  so  by  fil- 
ing them  with  tiie  (Thief,  Registrations, 
Bonds,  and  Reports  Branch,  Packers 
and  Stockyards  Administration,  United 
States  Department  of  Agriculture,  Wash- 
ington, D.C.  20250,  by  February  15,  1977. 

All  written  submissions  made  pursuant 
to  this  notice  shall  be  made  available 
for  public  inspection  at  such  times  and 
places  in  a  manner  convenient  to  the 
public  business  (7  U.S.C.  1.27(b)"). 

Done  at  Washington,  D.C,  this  24th 
day  of  January,  1977. 

Edward  L.  Thompson, 
Chief,  Registrations,  Bonds,  and 
Reports     Branch,     Livestock 
Marketing  Division. 

(FB  DOC.77-2B65  FUed  1-28-77:8:45  am) 

CIVIL  AERONAUTICS  BOARD 

[Order  77-1-138;  Docket  27436] 

AIR  NEW  ENGLAND.  INC. 

Establishment  of  Subsidy  Mail  Rates; 
Order  to  Show  Cause 

Petition  of  Air  New  England,  Inc.  for 
establishment  of  subsidy  mail  rates  pur- 
suant to  section  406  of  the  Ffederal  Avia- 
tion Act  of  1958,  as  amended. 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  25th  day  of  January,  1977. 

On  January  24,  1975,  Air  New  Eng- 
land, Inc.  (ANE),  was  certified  by  the 
Board,  thus  becoming  eligible  for  sub- 
sidy support.  The  carrier  has  been  oper- 
ating for  nearly  two  years  under  a  tem- 
porary subsidy  rate  established  and 
revised  by  the  Board.'  By  its  petition  as 
amended  on  October  1,  1976,  ANE  re- 
quests a  past  period  rate  for  the  period 
January  24,  1975  through  June  30,  1976 
and  a  final  future  rate  as  of  July  1,  1976. 

The  carrier's  original  petition,  filed 
January  24.  1975,  requested  the  estab- 
lishment of  both  temporary  and  final 
annual  subsidy  rates  of  $3.8  million.  Af- 
ter analysis  of  the  available  data  for  the 
carrier,  the  Board  set  an  annual  tempo- 
rary subsidy  rate  of  $1.9  million.^ 

The  carrier  subsequently  filed  an 
amendment  to  its  petition  on  August  6, 
1975,  requesting  an  Increased  temporary 
annual  subsidy  rate  of  $3.7  million,  and 


an  increased  final  annual  rate  of  $4.5 
million.  In  respoase  to  the  request  for 
an  increase  in  the  temporary  subsidy 
rate,  the  Board  set  a  revised  temporary 
annual  rate  of  $3.2  million.' 

ANE's  October  1,  1976,  amendment  to 
its  petition  pHt>posed  a  final  rate  of  $7.3 
million  for  the  past  period  January  24, 
1975,  through  Jime  30,  1976.'  The  car- 
rier requested  that  the  past  period  rate 
be  set  "as  quickly  as  possible"  indicating 
that  this  rate  "is  sorely  needed  to  im- 
prove its  cash  position."  The  carrier's 
October  1,  1976,  filing  also  requested  a 
final  future  rate  of  $4.4  million  per  year 
in  addition  to  several  requests  regarding 
the  method  of  determination  and  pay- 
ment of  the  future  rate.  In  order  to  avoid 
a  delay  in  setting  a  past  period  rate  for 
the  carrier,  the  determination  of  ANEs 
final  future  rate  level  and  payment 
formula  will  be  addressed  in  a  subse- 
quent order. 

The  Board  has  decided  that  sufficient 
operating  experience  has  been  gained  by 
ANE  as  a  certificated  carrier  to  support 
the  establishment  of  a  final  past-period 
subsidy  mail  rate  from  the  date  of  cer- 
tification, January  24,  1975,  through 
June  30,  1976.  In  arriving  at  the  proposed 
past  period  rate,  the  Board  has  thor- 
oughly reviewed  the  carrier's  petition,  its 
reported  financial  and  traffic  data,  and 
the  results  of  a  special  ratemaking  audit 
conducted  by  the  Board's  Bureau  of  En- 
forcement (BOE).  In  addition,  we  have 
examined  in  detail  the  carrier  s  opera- 
tions during  the  period  and  find  tJiat. 
given  the  experimental  nature  of  the 
initial  period  of  certificated  operations, 
the  carrier's  decisions  with  regard  to 
service  and  equipment  were  reasonable. 

ANE  reported  system  operating  rev- 
enues of  $16.2  miUion  for  the  18  months 
ended  June  30,  1976,  and  operating  ex- 
penses of  $22.7  million  for  the  same  pe- 
riod, producing  a  reported  operating 
breakeven  need  of  $8.5  million  for  the 
18 -month  period.'  Ttiis  deficit  includes 
the  effects  of  such  items  as  the  costs  as- 
sociated with  certification  as  well  as  the 
integration  of  PH-227  aircraft  into  the 
carrier's  system. 

We  have  adjusted  ANE's  reported  oper- 
ating results  to  reflect  disallowances  re- 
quired by  the  BOE  audit  plus  other  ad- 
justments normally  made  for  subsidj- 
ratemaking  purposes.*  The  adjustments 
to  breakeven  need  were  allocated  to  eli- 
gible and  ineligible  services.  Etetails  of 
the  specific  adjustments  and  the  methods 


1  Order  76-4-21,  AprU  8,  197S  and  Order 
75-11-6,  NowmbMr  3.  1975. 

*Qnd«r  76-8-82.  Maroh  21,  1976  and  Ordo' 
TS-tr^l.  AprU  8.  197& 


^  Order  75-10-75,  October  17.  1975  and 
Order  75-11-5,  November  3,  1975. 

'  Certain  revisions  and  additions  to  tlie 
carrier's  October  1,  1976  petition  were  filed 
on  November  23,  1976,  establishing  ANEs 
current  rate  requests. 

'The  reported  figures  include  a  23-day 
period  of  precertlflcated  operations  for  which 
the  carrier  Is  not  seeking  subeldy  support. 

*Tbe  BOB  audtt  covered  calendar  year  1976. 
The  atullt  adjustaientB  were  projected  over 
tbe  last  six  months  of  the  past  period  where 
appropriate. 


of  allocation  are  descritied  in  Appendix 
B,  attached.^  '• 

ANE's  reported  Investment  was  also 
adjusted  in  accordance  with  subsidy 
ratemaking  policy.  Tte  adjustments  in- 
clude: direct  adjustments  to  debt  to  re- 
flect the  elimination  of  those  notes 
which  were  repaid  within  90  days,  the 
elimination  of  imamortlzed  discount  and 
expense  on  debt,  and  an  allowance  for 
construction  work  in  progress;  direct  ad- 
justments to  equity  to  reflect  disallowed 
FH-227  depreciation  expense,  an  adjust- 
ment for  unrealized  capital  losses."  and 
an  adjustment  to  DHC-6  depreciation: 
and  pro  rata  adjustments  to  eliminate 
special  funds — other,  nonoperating  prop- 
erty suid  equipment — net,  developmental 
and  preoperatlng  costs  and  other  intan- 
gibles. iPor  details  of  these  adjustments 
see  App>endLx  C) . 

ANE  has  requested  a  12.35-percent  an- 
nual rate  of  return  for  the  past  period.' 
It  has  long  been  the  Boards  policy  to 
establish  past  period  rates  of  return  at 
a  level  below  aiH^licable  future  rates. 
During  a  past  open  rate  period,  many  of 
the  noi'mal  and  abnormal  risks  of  air 
transport  which  would  be  borne  by  a  car- 
rier under  a  final  future  rate,  are  shifted 
to  the  (jovemment.  This  shifting  of  risks 
is  properly  reflected  In  lower  rates  of  re- 
turn for  past  periods.'^  Seven  percent  is 
the  rate  of  return  which  the  Board  has 
employed  for  a  number  of  years  in  past 
period  rate  cases,  most  recently  in  1973.  ' 
It  is  apparent,  however,  that  a  past  pe- 
riod rate  of  return  of  seven  percent  would 
not  be  adequate  today  ccmsldering  pre- 
vailing interest  rates.  For  example,  ANEs 
cost  of  embedded  debt  during  the  open 
rate  period  was  9.62  percent  <See  Appen- 
dix P.  I 

We  have  determined  that  a  past  period 
annual  rate  of  10  percent  would  be  fair 
and  reasonable  in  this  case.  With  a  ten 
percent  rate  of  return,  ANE's  full  debt 
costs  are  met  and  the  carrier  is  provided 
with  a  past  period  return  on  the  equity 
portion  of  adjusted  eligible  investment 
of  11.6  percent  which  the  Board  deems 
reasonable  given  the  reduced  risks  asso- 
ciated with  a  past  period. 


■  As  has  been  done  in  the  past  when  an 
initial  past  period  rate  has  been  set  for  a 
small  newly  certificated  carrier,  no  seasonal 
adjustment  has  been  made  to  ANE's  reported 
results  due  to  the  esfkerlmental  nature  of  the 
start-up  period.  See;  ChaUenger  Airlines 
Co.,  MaU  Rates,  10  C.A3.  809  (1949);  and 
Monarch  Air  Lines,  Inc.,  Mail  Rates,  10  C.A.B. 
188  (1949). 

■•Appendices  A-F  filed  as  part  of  original 
document. 

»To  eliminate  operating  investment  in 
DC-3  equipment.  A  contra  adjustment  in- 
creasing nonoperating  property  and  equip- 
ment— net  was  made. 

"This  is  tile  rate  of  rettuTi  found  rea.son- 
able  for  local  service  carriers  for  commer- 
cial ratemaking  putpoees  in  Phase  8  of  the 
DPPI.   (Order  71-4-68,  AprU  9,  1971). 

"For  a  more  complete  discussion  of  the 
rationale  behind  past  period  rates  of  return, 
see  Transatlantic  Pinal  Mail  Rate  Case.  19 
O.A3.    464.   614    (1964). 

"Order  73-10-51.  October  12,  1973. 
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ANEs  repxjrted  eligible  breakeven  need 
of  $6.3  million  is  $1.2  million  greater 
than  the  Board's  calculated  need  of  $5.1 
million.  This  difference  results  from  our 
reallocation  of  system  breakeven  need 
to  it.s  eligible  and  ineligible  components,' 
jihis  the  normal  ratemaklng  adjustments 
mentioned  above  and  detailed  in  Ap- 
i:endix  B.  In  addition,  the  Board's  deter- 
mination of  the  return  element  on  eligi- 
ble investment  of  $.9  million  Is  $.4  million 
below  the  carrier's  request  of  $1.3  million, 
due  to  the  carrier's  use  of  the  higher  rate 
of  return,  plus  the  adjustments  men- 
tioned previously  and  detailed  in  Ap- 
pcndi.x  C. 

Tiie  Board's  analysis  (see  Appendix  A> 
reveals,  therefore,  that  the  carrier's  eligi- 
ble breakeven  need  after  adjustments  is 
$5.1  million,  and  together  with  a  return 
element  on  eligible  investment  of  $.9 
million,  combines  to  produce  a  total  sub- 
sidy eligible  need  of  $6.0  million  for  the 
entire  18-month  period.  After  an  adjust- 
ment to  eliminate  23  days  of  precertifi- 
cated  operations,  the  past  period  subsidy 
need  amounts  to  $5.7  million.  After  an 
allowance  for  a  return  on  the  past  period 
subsidy  deficiency  has  been  added  the 
past  period  sut>sidy  rate  totals  $5.8 
million." 

Based  on  the  foregoing  analysis,  it  is 
reasonable  to  provide  ANE  with  subsidy 
in  the  amount  of  $5.8  million  to  meet  its 
adjusted  subsidy  need  for  the  past  period. 
Therefore,  the  Board  tentatively  finds 
and  concludes  that  the  fair  and  reason- 


'-■  ANE's  allocation  procedures  for  most 
revenue  and  expense  categories  were  not 
deemed  reasonable  nor  in  conformance  ■with 
the  methods  employed  by  tne  Board  In  the 
past  in  determining  subsidy  eligible  break- 
even need  requirements.  Major  reallocations 
were  necessary  In  the  areas  of  transport  re- 
lated revenues  and  expenses,  aircraft  and 
traffic  servicing  expense  and  general  and  ad- 
ministrative expense. 

Th©  vast  majority  of  ANE's  transport  re- 
lated revenues  and  expenses  arise  from  items 
such  as  equipment  rentals  and  general  service 
sales  to  outside  companies.  The  revenues  and 
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able  final  rate  of  comi  cnsation  to  'lo  paid 
to  Au-  New  England,  Inc..  for  the  trans- 
portation of  mail  by  aircraft,  the  facili- 
ties used  and  useful  therefor,  and  the 
subi^idy  eligible  services  connected  there- 
with between  the  points  between  which 
the  carrier  has  been  authorized  to  tran.s- 
port  mail  by  its  certificate  of  public  con- 
venience and  necessity  for  the  period 
January  24,  1975,  through  June  30.  1976, 
is  the  sum  of  (a>  the  service  mail  rates 
as  heretofore  established  for  the  carrier 
by  orders  of  the  Board"  and  (b^  sub- 
sidy in  the  amount  of  $5,828,830. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  as  amended,  partic- 
ularly sections  102.  204.  406  and  1002<b> 
thereof,  and  the  regulations  promulgated 
in  14  CFR  302, 

It  is  ordered,  That :  '• 

1.  Air  New  England,  Inc.  is  directed  to 
show  cause  why  the  Board  should  not  fix, 
determine,  and  publish  the  aforesaid  rate 
as  the  fair  and  reasonable  final  rate  of 
compensation  to  be  paid  Air  New  Eng- 
land. Inc.  for  the  transportation  of  mail 
by  aircraft,  the  facilities  used  and  useful 
therefor,  and  the  services  connected 
therewith  over  that  part  of  the  carrier's 
system  which  is  eligible  for  subsidy  for 
the  period  January  24.  1975,  through 
June  30, 1976,  inclusive;    ' 

2.  Further  procedures  with  respect  to 
the  final  rate  proposed  herein  shall  be  in 
accordance  with  the  Board's  Rules  of 
Practice  particularly  Rule  302.  et  seq., 
and,  if  there  is  any  objection  to  the  rate 


expenses  from  such  items  do  not  directly 
relate  to  either  eligible  or  ineligible  services. 
Nevertheless,  ANE  directly  assigned  the  bulk 
of  transport  related  revenues  and  expenses 
to  ineligible  services.  In  the  area  of  aircraft 
and  traffic  service  expense,  ANE  employed  an 
arbitrary  and  unsupported  one-half  weight- 
ing of  unit  costs  in  ineligible  services.  In  a 
similar  fashion,  ANE  employed  a  one-half 
weighting  in  allocating  general  and  admin- 
istrative expenses  to  ineligible  services. 

"The  exact  amount  of  ANE's  subsidy  for 
the  period  January  24,  1975.  tlirough  June  30, 
1976.  is  calculated  as  follows: 


CligibU- 


Ineligible 


Total 


siiecified  herein,  notice  thereof  must  bo 
filed  within  10  days,  and,  if  notice  is 
filed,  written  answer  and  supporting 
documents  must  be  filed  within  30  days 
after  the  date  of  service  of  this  order; 

3.  If  notice  of  objection  is  not  filed 
\\it.hin  10  days,  or  if  notice  is  filed  and 
answer  is  not  filed  within  30  days  after 
service  of  this  order,  or,  if  an  answer 
timely  filed  raises  no  material  issue  of 
fact,  all  parties  shall  be  deemed  to  have 
waived  the  right  to  a  hearing  and  all 
other  procediu-al  steps  short  of  a  final 
decision  by  the  Board,  and  the  Board 
may  enter  an  order  fixing  the  final  sub- 
sidy rate  specified  herein ; 

4.  If  notice  of  objection  and  answer  are 
filed  presenting  issues  for  hearing,  issues 
going  to  the  establishment  of  the  fair 
and  reasonable  rates  herein  shall  be 
limited  to  those  specifically  raised  by 
such  answers  except  as  otherwise  pro- 
vided in  14  CFR,  §  302.307,  and 

5.  This  order  shall  be  served  upon  all 
parties  to  this  proceeding. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board : 

Phyllis  T.  Kaylor. 

Secretary. 

|FR  Doc.77-2988  Filed  1-28-77; 8: 45  am) 
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•  This  order  is  not  Intended  to  disturb  the 
service  mall  rates  established  for  Air  New 
England.  Inc.,  In  other  orders  of  the  Board. 

'  All  forms,  reports,  schedules,  and  tariffs 
filed  by  Air  New  England  with  the  Board,  to 
the  date  of  the  Board's  final  decision,  and  the 
rmctal  mileage  record  of  the  Board,  are  In- 
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corpoiated  Into  the  record  of  this  proceeding. 
"=  The  compensation  provided  herein  shall 
be  in  lieu  of,  and  not  in  addition  to.  the 
compensation  heretofore  received  by  Air  New 
England  for  mail  transported  over  Its  sub- 
sidy-eligible routes  for  the  period  January  24, 
1975.  through  June  30,  1976. 
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(Docket  30352] 

BRITISH  AIRWAYS  BOARD,  d.b.a.  BRITISH 
AIRWAYS  ENFORCEMENT  PROCEEDING 

Assignment  of  Proceeding 

This  proceeding  Is  hereby  assigned  to 
Administrative  Law  Judge  Alexander  N. 
Argerakis.  Future  communications 
should  be  addressed  to  Judge  Argerakis. 

Dated  at  Washington.  D.C.,  January 
25.  1977. 

Henry  M.  Switkay, 

Acting  Chief 
Administrative  Law  Judge. 

[FR  Doc  77-2987  Filed  l-28-77;8:45  am) 


DEPARTMENT  OF  COMMERCE 

Domestic  and  International  Business 
Administration 

EYE  &   EAR   HOSPITAL,    ET  AL. 

Consolidated  Decision  on  Applications  for 
Duty-Free  Entry  of  Ultramicrotomes 

The  f  oUowing-is  a  consolidated  decision 
on  applications  for  duty-free  entry  of 
ultramicrotomes  pursuant  to  section  6 
(c)  of  the  Educational,  Scientific,  and 
Cultiu-al  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897)  and 
the  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301'.  <See  espe- 
cially §  301. 11  le I.) 

A  copy  of  the  record  pertaining  to 
each  of  the  applications  in  this  con- 
solidated decision  is  available  for  public 
review  during  ordinary  business  hours  of 
the  Department  of  Commerce,  at  the 
Special  Import  Programs  Division,  OflBce 
of  Import  Programs,  Department  of 
Commerce.  Washington,  D.C.  20230. 


NOTICES 


>741 


Docket  number:  76-00540.  Applicant: 
Eye  &  Ear  Hospital.  230  Lothrop  Street. 
Pittsburgh,  PA  15213.  Article:  Ultra- 
microtome,  Model  LKB  8800A  and  acces- 
sories. Manufacturer:  LKB-Produkter 
AB,  Sweden.  Intended  use  of  article:  The 
article  is  intended  to  be  ised  for  studies 
of  biological  tissues  which  range  is  hard- 
ness from  very  soft  (inner  ear  receptor 
ceUs),  to  medium  hardness  (myelinated 
nerve  fibers) ,  to  very  hard  (calcium  car- 
bonate otolithic  membrane  and  petrous 
bone) .  The  research  to  be  conducted  will 
involve  the  study  of  the  normal  and 
pathologic  anatomy  of  the  inner  ear.  This 
includes  ultrastructural  studies  and 
analysis  of  both  single  and  serial  sections. 
In  addition,  the  article  will  be  used  in 
the  course  Graduate  Research  in  Anat- 
omy which  Includes  basic  electron  micro- 
scopic techniques  in  sample  preparation, 
sectioning,  instrument  operation,  dark 
room  procedures,  and  techniques  avail- 
able for  quantitative  analysis  of  data. 

Application  received  by  Commissioner 
of  Customs:  September  14,  1976.  Advice 
submitted  by  the  Department  of  Health, 
Education,  and  Welfare  on:  January  7. 
1977. 

Docket  number:  76-00547.  AppUcant: 
Herbert  H.  Lehman  College  of  CUNY, 
Bedford  Park  Bldv.  W.,  Bronx.  New  York 
10468.  ArtlcJe:  Ultramlcrotome,  Model 
LKB  8800A  and  accessories.  Manufac- 
turer: LKB  Produkter  AB,  Sweden.  In- 
tended use  of  article:  The  sullcle  is  in- 
tended to  be  used  for  sectioning  plant, 
animal,  fungal  and  bacterial  tissues  em- 
bedded in  epoxy  resins  which  will  be  in- 
vestigated to  further  basic  knowledge  of 
cell  and  tissue  ultrastructure.  It  is  hoped 
that  the  investigations  will  aid  in  the 
understanding  of  the  abscission  process, 
differentiation,  host-parasite  interac- 
tions and  blue-green  algal  structiu-e  in 
relation  to  their  environment.  The  article 
will  also  be  used  in  the  courses  Electron 
Microscopy,  Cytology  and  Tutorials 
which  Involve  a  study  of  the  general 
principles  on  techniques  and  the  use  of 
the  electron  microscopes  (transmission 
and  scanning)  to  study  the  fine  structure 
of  cells  and  tissues  and  the  employment 
of  certain  cytochemlcal  methods  to 
localize  various  enzsrmes.  Application  re- 
ceived by  Commissioner  of  Customs: 
September  29.  1976.  Advice  submitted  by 
the  Department  of  Health.  Education, 
and  Welfare  on:  January  7. 1977. 

Comments:  No  comments  have  been 
received  with  respect  to  any  of  the  fore- 
going appUcatlons.  Decision:  Applica- 
tions approved.  No  Instrument  or  ap- 
paratus of  equivalent  scientific  value  to 
the  foreign  articles  for  such  purposes  as 
these  articles  are  intended  to  be  used,  is 
being  manufactured  in  the  United 
States.  Reasons :  Each  of  the  foreign  ar- 
ticles provides  a  range  of  cutting  speeds 
from  0.1  to  20  millimeters  per  second. 
ITie  most  closely  c<Mnparable  domestic 
instrument  is  the  Model  MT-2B  ultra- 
microtome  which  is  manufactured  by 
Ivan  Sorvall.  Inc.  (Sorvall).  The  Model 
MT-2B  has  a  range  of  cutting  speeds 
from  0.09  to  3.2  millimeters  per  second. 
"Hie  conditions  for  obtalntng  hlgh-qiial- 


Ity  secti(H3s  that  are  unif(Min  in  thick- 
ness, depend  to  a  large  extent  on  the 
hardness,  consistency,  toughness  and 
other  properties  of  the  specimen  ma- 
terials, the  properties  of  the  embedding 
materials,  and  geometry  of  the  block.  In 
coimection  with  a  prior  application 
(Docket  Number  69-00665-33-46500) , 
which  relates  to  the  duty-free  entry  of 
an  article  that  is  identical  to  those  to 
which  the  foregoing  appUcations  relate, 
the  Department  of  Health,  Education, 
and  Welfare  (HEW)  advised  that 
"Smooth  cuts  are  obtained  wh«n  the 
speed  of  cutting,  (among  such  Rather  1 
factors  as  knife  edge  conditionV  and 
angle) ,  is  adjusted  to  the  characteristics 
of  the  material  being  sectioned.  TTie 
range  of  cutting  speeds  and  a  capabillts' 
for  the  higher  cutting  speeds  i.s.  there- 
fore, a  pertinent  characteristic  of  the 
ultramlcrotome  to  be  lised  for  sectioning 
materials  that  experience  has  shown  dif- 
ficult to  section."  In  connection  with  an- 
other prior  application  (Docket  Number 
70-00077-33-46500)  which  also  relates  to 
an  article  that  is  Identical  to  those  de- 
scrit)ed  above,  HEW  advised  that  "ultra- 
thin  sectioning  of  a  variety  of  tissues 
having  a  wide  range  in  density,  hardness 
etc."  requires  a  maximmn  range  in  cut- 
ting speed  and,  further,  that  the  "pro- 
duction of  ultrathin  serial  sections  of 
specimens  that  have  a  great  variation 
in  physical  properties  is  very  dififtcult." 
Accordingly,  HEW  advises  in  its  respec- 
tively cited  memoranda,  that  cutting 
speeds  in  excess  of  4  millimeters  per  sec- 
ond are  pertinent  to  the  satisfactory  sec- 
tioning of  the  specimen  materials  and 
the  relevant  embedding  materials  that 
will  be  used  by  the  applicants  in  their 
respective  experiments. 

For  these  reasons,  we  find  tliat  the 
Sorvall  Model  MT-2B  ultramlcrotome  Is 
not  of  equivalent  scientific  value  to  the 
foreign  articles  to  which  the  foregoing 
applications  relate,  for  such  purposes  as 
these  articles  are  intended  to  be  used. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  any  of  the 
foreign  articles  to  which  the  foregoing 
applications  relate  for  such  purposes  as 
these  articles  are  intended  to  l>e  used, 
which  is  being  manufactured  in  the 
United  States. 

(Catalog  of  Federal  Domestic  As-sistance  Pro- 
gram No.  11.106.  Importation  of  Duty-Pree 
Educational  nad  Scientific  Materials) 

Richard  M.  Seppa, 

Director, 
Special  Import  Programs  Dir^ion. 
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Coastal  Zone  Management  Advisory 
Committee  (the  "Committee")  on  Tues- 
day through  Friday,  February  22-25, 
1977.  "nie  meeting  will  commence  at  9 
a.m.,  February  22,  in  the  Governor's  Con- 
ference Room,  State  Capitol.  Monroe 
Street,  Tallahassee.  Florida;  at  10  a.m., 
February  23,  in  the  County  Commission- 
ers  Meeting  Room,  Franklin  County 
Courthouse,  Market  Street,  Apalachlcola. 
Florida:  at  8:30  a.m.,  February  24,  in 
the  National  Hurricane  Center's  4th 
Floor  Conference  Room.  Ungai- /Com- 
puter Building,  University  of  Miami. 
Coral  (3ables.  Florida;  and  at  9  a.m. 
F>ebruary  25,  in  the  1st  Floor  Conference 
Room,  Atlantic  Oceanographic  and  Me- 
teorological Laboratory,  15  Ric  kcnba.cker 
Causeway,  Miami.  Florida. 

The  meeting  will  be  open  to   public 
observation  subject  to  the  extent  of  seat- 
ing available.  Interested  persons  are  in- 
vited to  attend  and  participate  in  the 
meeting,  subject  to  the  procedures  which 
follow.  From  approximately  11:30  am 
until  12  noon  on  February  22,  11:15  a.m 
imtil   11:30   a.m.   on  February   23,   and 
11:45  a.m.  until  12  noon  on  February  2.5. 
interested  persons  will  be  permitted  to 
make  oral  statements  to  the  Ccwnmittee 
which   are    relevant   to    topics   on   the 
agenda.  Depending  on  the  level  of  inter- 
est expressed  in  making  oral  statement- 
and  the  time  allotted,  the  number  of  per- 
.sons  permitted  to  speak  and  the  length 
of  oral  statements  may  be  limited,  and 
J) reference   may   be  given   based  upon 
relevance  of  statements  to  items  on  the 
agenda;  such  decisions  will  be  made  by 
the  Chairman  in  consultation  with  thi 
Committee.  Interested  persons  wishing  lo 
make  oral  statements  must  register  on 
February  22,  23.  and  25  with  the  Execu- 
tive Secretary  15  minutes  prior  to  matt- 
ing time  in  the  meeting  ro<Mn  and  must 
provide  their  topic  (s).  A  written  version 
of  an  oral  statement  or  a  written  state- 
ment may  be  submitted  to  the  Executive 
Secretary  before  or  after  the  meeting,  or 
may  be  mailed  within  five  days  to :  Office 
of  Coastal  Zone  Management.  National 
Oceanic   and   Atmospheric   Administra- 
tion,    3300    Whitehaven    Street,    NW . 
Washington,  DC.  20235  (Attn :  Dr.  Rich- 
ard   J.    Keating,    Executive    Secretary 
CZM  Advisory  Committee) .   All   state- 
ments received  in  type-written  form  will 
be  distributed  to  the  Committee  for  con- 
sideration with  the  minutes  of  the  meet- 
ing. Inquiries  may  be  dh-ected  to  Richard 
Keating  at  634-4232. 

The  items  for  Committee  discussion  at 
the  meeting  will  Include  the  following- 

TVESDAT.  Pebruaet  22 — Tali  ah.^sskk    Pi  » 


National  Oceanic  and  Atmospheric 
Administration 

COASTAL  ZONE  MANAGEMENT 
ADVISOir/  COMMITTEE 

Public  Meeting 

Pursuant  to  section  104^K27  of  the 
Federal  Advisory  Committee  Act.  6 
UJ3.C.  App.  I  (Supp.  V,  1975).  notice  Is 
hereby   given   of   the   meeting   of  the 


9  am 

CaU  to  order. 

Approval  of  minutes. 

9  30  a.m 

Presentation    on    progres.-    of 

Florida  CZM  program. 

10:30  a.m.-. 

Brief  recess. 

10:45  a.m.-. 

Continuation  of  above  U>pi«, 

allowing   time   for   disouB- 

eusslon  by  oommlttee. 

11:30  a.m-.- 

Ond  stetenMntB  (if  any)   by 

Interested  person(«) . 

12    nooa  

t>uncb. 
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1:30  p.m 


3  p.m 

3:16  pjn. 
4:30  p.m. 


Preeentatlon  on  proposed 
•atuarlnft  saaotuury  (Apa- 
lachlcola    Biver/Bay    Sys- 

t«m). 
brief  recess. 

Evaluation  of  CZM  program. 
Adjoiirn. 


Wednesday.  Fkbroary  23 — Apala<  hicoua. 
Pla. 


10  a.m. 


11:15  am-.. 

11:30  am... 

1  p.m 

4  p.m 

Thlrsdat. 

8:30  am 

9:30  am 

10:15  a.m.-- 

10:30  a.m... 

11  a.m 

2  p.m. 


5:30  p.m.-. 
Friday. 


9  a.m 

9:15  a.m.. 


10:15  a.m. 
10:30  a.m. 

11  a.m.. 


11:45  a.m. 


12    noon 


Presentataon  on  proposed 
Corps  of  Engineers'  dam 
project  and  Ita  envlron- 
ntental,  social,  and  eco- 
nomic lm.pact&. 

Oral  statements  (if  any)  by 
interested  person  (s ) . 

Lunch. 

Onslte  inspection  of  State - 
owned  wetlands. 

Return  to  Tallahassee. 

PEBRfART    24 CORSL    GaBLES. 

Pla. 

Brief  tour  and  discussion  of 
National  Hurricane  Cen- 
ter's activities. 

Presentation  on  natural  haz- 
ards and  their  Impact  on 
State  coastal  management 
programs 

Brief  recess. 

Committee's  dLsciission  of 
above  toplos. 

Leave  National  Hurricane 
Center. 

Onslte  Inspection  of  Florida 
Keys'  areas  llkMy  to  be  im- 
pacted by  hurricanes;  dis- 
cussion of  evacuation  prob- 
lems in  low-lying  area.s. 
mangrove  loss,  etc. 

Lunch  along  the  v&y 

Onslte  visit  to  Key  Largo 
coral  reef  designated  a 
marine  sanctuary  in  De- 
cember 1975. 

PreeeutatioQ  by  Florida  In- 
terpretlv*  Service  boat 

toiir. 

Return  to  Miami 

February   25 — Miami.   Pla 

Call  to  order. 

Report  on  progress  of  CZM 
program:  OETP  regulations: 

305  amendments     regula- 
tions; key  Issues  In  pending 

306  programs  approvals. 
Brief  recess. 
Committee's      dlscub-sion      of 

above  topics. 
Committee's        fe*)mmenda- 

tlons  on  excluded  Federal 

lands  legislation. 
Oral  statements    (if  any)    by 

Interearted  person (s). 
Lunch. 


1 

30  p.m 

Discussion  of  poasible  com- 
mittee Involvement  In  on- 
going "Methodology  Study 
to  Predict  Onshore  Impacts 
of  Oil  and  Oaa". 

2 

30  p.m-    -- 

Report  by  task  force  on  State 
assistance. 

3 

p.m 

Discussion  of  agenda  for  next 
meeting. 

3 

:30  p.m 

Adjourn. 

Dated:  January  25. 1977. 

T.  P.  Gleiter, 
Assistant  Administrator  for  Ad- 
miniMtration.   National    Oce- 
anic end  Atmospheric  Admin- 
istration. 
[Vn  Doc.77-2917  Filed  1-28-77:8:45  am| 


NOTICES 

NAVAL  UNDERSEA  CENTER 

Receipt  of  Application  for  Scientific 
Research  Permrt 

Notice  is  hereby  given  that  the  follow- 
ing Applicant  has  applied  in  due  form 
for  a  permit,  to  take  and  import  marine 
mammals  for  scientific  research  as  au- 
thorized by  the  Marine  Mammal  Protec- 
tion Act  of  1972  (16  U.S.C.  1361-1407)  ; 
and  the  Regulations  Governing  tlie  Tak- 
ing and  Importing  of  Marine  Mammals 
(50  CFR  Part  216). 

Naval  Undersea  Sciences  Department. 
Naval  Undersea  Center,  San  Diego,  Cali- 
fornia 92132,  to  take  and  import  six  (6' 
beluga  whales  (Delphinaptertis  leucas*, 
six  <6»  Risso's  dolphins  (Grampus 
griseus).  ten  (10)  common  dolphins  (Del- 
phinus  delphis ) ,  two  ( 2 )  white-beaked 
dolphins  iLagenorhynchtis  alhirostris) . 
six  (6)  Pacific  white-sided  dolphins 
(Lagenorhynchus  obliquidens  > ,  six  (6< 
finless  porpoises  (Neophoeoena  phocae- 
noides^  three  (3»  false  killer  whales 
(Pseudorea  crassidens> ,  two  (2t  rough- 
toothed  dolphins  ( Steno  bredanensis  i . 
thirty  seven  (37  bottlenose  dolphins 
(Tursiops  truncatusK  twenty  six  (26 • 
California  sea  Uons  (Zalophus  cali/orni- 
anusK  and  eight  i8>  ringed  seals 
(Phoca  (-'Pusa^  hispida)  to  be  main- 
tained alive. 

The  animals  requested  are  to  he  used 
in  five  categories  of  investigations :  ( 1 ' 
Whales  and  dolphins  as  noise  making 
animals  that  affect  naval  operations;  (2) 
specialized  sensory  and  physiological  sys- 
tems as  models  for  man-made  analogs; 
<  3 )  organisms  that  might  be  used  to  per- 
foiTO  underwater  tasks  more  efficiently 
than  human  divers;  (4^  the  health  care 
and  nutrition  of  animals  maintained  as 
captive  laboi-atory  animals:  and  (5)  the 
ecology,  behavior,  movements,  and  mi- 
grations of  the  animals  with  emphasis 
on  their  mechanisms  of  navigation. 

The  program  is  a  continuation  of  tlie 
studies  the  Navy  has  been  doing  for  over 
ten  years.  These  studies  are  conducted  by 
a  staff  of  sixteen  veterinarians  and  scien- 
tists plus  a  support  staff.  The  animals 
will  be  maintained  in  San  Diego  and 
Kanehoe  Bay,  Hawaii.  The  facilities  in 
San  Diego  include  four  circular  tanks 
each  measuring  6  feet  deep,  30  feet  in 
diameter  with  a  30,000  gallon  capacity, 
and  a  rectangular  pool  measuring  20  feet 
by  30  feet  by  9  feet  deep.  Four  holding 
pens,  each  with  a  floor  area  10  feet  by  12 
feet  and  a  center  pool  that  measures  6 
feet  by  4  feet  by  3  feet  deep,  aie  used 
for  pinniped  maintenance.  Five  medical 
holding  pens  are  available  for  animals 
that  might  need  isolation.  The  water  sup- 
ply is  pumped  from  the  ocean  through 
four  primary  filter  tanks  and  through 
additional  filter  tanks  located  near  each 
of  the  holding  tanks.  The  facilities  in 
Hawaii  consist  of  floating  pens  in  the  Bar 
measuring  20  feet  by  20  feet  by  8  feet 
deep,  lliree  larger  pens  of  the  same 
depth,  50  yards  on  a  side,  are  for  animBl 
maintenance  suid  a  larger  pen  Is  used 
solely  for  cetacean  breeding.  Dolphins  are 


found  naturally  in  the  Bay  and  special 
filtration  systems  are  not  necessary. 

The  Applicant  cooperates  with  state 
and  local  agencies  in  assisting  in  the 
treatment  of  beached  and  stranded  ani- 
mals. The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above  de- 
scribed application  have  been  inspected 
by  a  licensed  veterinarian,  who  has  cer- 
tified that  such  arrangements  and  faciU- 
ties  are  adequate  to  provide  for  the  well- 
being  of  the  marine  mammals  involved. 

Documents  submitted  in  connection 
with  this  application  are  available  for 
review  in  the  following  oflQces: 

Director.  National  Marine  Fi.sheries  Service. 
3300  Whitehaven  Street.  N."W.,  Washington'. 
DC: 

Regional  Director,  National  Marine  Fisheries 
Service.  Southwest  Region.  300  South  Perry 
Street,  Terminal  Island,  California  90731: 

Regional  Director,  Northwest  Region.  Nation- 
al Marine  Fisheries  Service,  1700  Westlake 
Avenue  North,  Seattle,  Washington  98109: 

Regional  Director.  National  Marine  Fisheries 
Service,  Southeast  Region,  Duval  Building. 
9450  Gandy  Boulevard.  St.  Petersburg,  Flor- 
ida 33702:" 

Regional  Director.  National  Marine  Fisheries 
Service.  Northeast  Region,  Federal  Building. 
14  Elm'  Street.  Gloucester.  Massachusetts 
01930;  and 

Regional  Director.  National  Marine  Fisheries 
Service.  Alaska  Region.  P.O.  1668,  Juneau, 
Alaska  99801. 

Concurrent  witli  the  publication  of  this 
notice  in  the  Federal  Register,  the  Sec- 
retary of  Commerce  is  sending  copies  of 
the  application  to  the  Marine  Mammal 
Commission  and  its  Committee  of  Scien- 
tific Advisors.  Interested  parties  may  sub- 
mit WTitten  data  or  views,  or  requests  for 
a  public  hearing  on  this  application  to 
the  Director.  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington,  D.C,  20235,  on  or  before 
March  2.  1977,  Those  individuals  request- 
ing a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  healing  is  at  the  discre- 
tion of  the  Directofr. 

All  statements  and  opinions  coiotained 
in  this  notice  in  support  of  this  applica- 
tion are  summaries  of  those  of  the  Ap- 
plicant and  do  not  necessarily  reflect  the 
views  of  the  National  Marine  Fisheries 
Service. 

Dated:  January  25.  1977. 

Robert  J.  Ayers, 
Actiiig    Assistant    Director    for 
Fisheries    Management.    Na- 
tional Marine  Fisheries  Serv- 
ice. 
I  PR  Doc.77-2962  Filed  1-28-77:8:45  am) 


Office  of  the  Secretary 

[  Dept.  Organization  Order  25-2 1 

MARITIME  ADMINISTRATION 

Statement  of  Organization  and  Functions 
and  Delegation  of  Authority 

This  order  effective  December  S,  1976 
supersedes  the  material  appeariag  at 
38  PR  30757  of  November  7,  1978,  40  FR 
16707  of  April  14,  1975.  40  FR  31824  of 
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July  29.  1975.  of  40  FR  56707  of  Decem- 
ber 4,  1975  and  41  FR  31413  of  July  28. 
1976. 

Section  1.  Purpose.  .01  This  order  pre- 
scribes the  organization  and  assignment 
of  fimctions  within  the  Maritime  Ad- 
ministration. The  delegations  of  author- 
ity to  the  Assistant  Secretary  for  Marl- 
time  Affairs  and  the  Maritime  Subsidy 
Board  are  set  forth  in  Department  Or- 
ganization Order  10-8, 

.02  This  revision  incorporates  the 
provisions  of  the  previous  amendments 
(Sections  9.,  10.,  12.,  and  13.)  and.  in 
general,  updates  the  language  of  the 
order. 

Sec.  2.  Organization  structure.  The 
organization  structm'e  and  line  of  au- 
thority of  the  Maritime  Administration 
shall  be  depicted  in  the  attached  orga- 
nization chart  (Exhibit  1) .  A  copy  of  the 
organization  chart  is  on  fL'e  with  the 
original  of  this  document  on  file  with  the 
OflBce  of  the  Federal  Register, 

Sec  3.  Office  of  the  Assistant  Secretary 
for  Maritime  Affairs.  .01  The  Assistant 
Secretary  for  Maritime  Affairs  ("the  As- 
sistant Secretary") ,  who  Is  ex-officio- 
Maritime  Administrator,  Is  the  head  of 
the  Maritime  Administration  and  serves 
as  Chairman  of  the  Maritime  Subsidy 
Board.  "^V 

.02  The  "Deputy  Assistant  Secretary  for 
Maritime  Affairs"  shall  assist  the  Assist- 
ant Secretary  in  carrying  out  his  respon- 
sibilities and  perform  such  duties  as  the 
Assistant  Secretary  shall  prescribe,  to- 
gether with  the  duties  which  he  performs 
as  a  member  of  the  Maritime  Subsidy 
Board.  In  addition,  he  shall  be  the  Act- 
ing Assistant  Secretary  during  the  ab- 
sence or  disability  of  the  Assistant  Secre- 
tary and,  unless  the  Secretary  of  Com- 
merce designates  another  person,  during 
a  vacancy  in  the  office  of  the  Assistant 
Secretary.  He  shall  also  be  responsible 
for  supervision  and  coordination  of  con- 
tract compliance  activities  and  activities 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964. 

.03  The  "Executive  Staffs"  shall  con- 
sist of  the  Secretary  of  the  Maritime  Ad- 
ministration who  also  serves  as  Secre- 
tary of  the  Maritime  Subsidy  Board,  the 
administrative  law  Judges,  and  oJSclals 
concerned  with  other  special  services  for 
the  Assistant  Secretary  and  the  Mari- 
time Subsidy  Board. 

Sec.  4,  Maritime  Subsidy  Board.  The 
Maritime  Subsidy  Board  shall  be  respon- 
sible for  and  perform  the  following  func- 
tions: a.  The  functions  with  respect  to 
making,  amending,  and  terminating  sub- 
sidy contracts,  which  shall  be  deemed  to 
include.  In  the  case  of  construction-dif- 
ferential subsidy,  <  1 )  the  contract  for  the 
construction,  reconstruction  or  recon- 
ditioning of  a  vessel,  and  (2)  the  contract 
for  the  sale  of  the  vessel  to  the  subsidy 
applicant  or  the  contnuit  to  pay  a  con- 
struction-differential subsidy  and  the 
cost  of  the  national  defense  features  and. 
in  the  case  of  operating-differential  sub- 
sidy, the  contract  with  the  subsidy  ap- 
plicant for  the  payment  of  the  subsidy; 

b,  "Hie  functions  with  respect  to:  (1) 
conducting  hearings  and  making  deter- 


minations antecedent  to  making,  amend- 
ing, and  terminating  subsidy  contracts, 
tmder  the  provisions  of  Titles  V,  VT,  and 
"Vnca.  and  Sections  301  (except  investiga- 
tions, hearings  and  determinations,  in- 
cluding changes  in  determinations,  with 
respect  to  minimum  maoining  scales, 
minimum  wage  scales  and  minimum 
working  conditions) ,  708,  805 'a^  and  805 
(f )  of  the  Merchant  Marine  Act,  1936,  as 
amended  (the  "Act"),  (2)  making  read- 
justments in  determinations  as  to  oper- 
ating cost  differentials  under  Section  606 
of  the  Act.  and  (3)  the  appro%al  of  the 
sale,  assignment,  or  transfer  of  any  op- 
erating subsidy  contract  undsr  Section 
608  of  the  Act; 

c.  The  functions  with  resp«c I  to  inves- 
tigating and  determining:  (li  the  rela- 
tive cost  of  construction  of  comparable 
vessels  in  the  United  States  and  foreign 
countries,  (2»  the  relative  cost  of  operat- 
ing vessels  under  the  regL^lry  of  the 
United  States  and  under  foreign  registry, 
and  1 3)  the  extent  and  character  of  aids 
and  subsidies  granted  by  foreign  govern- 
ments to  their  merchant  marines,  under 
the  provisions  of  Subsections  <c),  (d>. 
and  (e)  of  Section  211  of  the  .^ct; 

d.  So  much  of  the  functions  specified 
in  Section  12  of  the  Shipping  Act,  1916. 
as  amended,  as  the  same  relate  to  the 
functions  of  tlie  Board  imder  subpara- 
graphs a.  through  c.  of  this  paragraph: 

and 

e.  So  much  of  the  functions  with  re- 
spect to  adopting  rules  and  regulations, 
subpoenaing  witnesses,  administering 
oaths,  taking  evidence,  and  requiring  the 
production  of  books,  papers,  and  docu- 
ments, under  Sections  204  and  214  of 
the  Act,  as  relate  to  the  functions  of  the 
Board. 

Sec  5.  Office  of  the  General  Counsel. 
The  Office  of  the  General  Counsel  shall, 
subject  to  the  overall  authority  of  the 
Department's  General  Counsel  as  pro- 
vided in  Department  Organization  Order 
1(^-6,  serve  as  the  law  office  of  the  Ad- 
ministration; review  and  give  legal  clear- 
ance to  applications  for  subsidy  and 
other  Government  aids  to  shipping,  sales, 
mortgages,  charters,  and  transfers  of 
ships;  prepare  and  approve  as  to  form 
and  legality,  contracts,  agreements,  per- 
formsmce  bonds,  deeds,  leases,  general 
orders,  and  related  documents;  render 
legal  opinions  as  to  the  Interpretation  of 
such  documents  and  the  statutes;  co- 
ordinate preparation  and  issuance  of 
general  orders  and  regulations  for  guid- 
ance of  the  public  suid  outside  orgsmlza- 
tions;  prepare  drafts  of  proposed  legis- 
lation, executive  orders,  said  legislative 
reports  to  Congressional  committees  and 
the  Office  of  Management  and  Budget; 
provide  advice  to  agency  ofBcials  on  mat- 
ters concerning  the  Privsuiy  and  Freedom 
of  Information  Acts;  negotiate  and  set- 
tle, or  recommend  settlement  of,  ad- 
miralty claims,  just  compensation  claims, 
tort  claims,  and  claims  referred  to  the 
ofiQce  for  litigat^n;  assist  the  Depart- 
ment of  Justice  In  the  trial,  appeal  and 
settlement  of  Utlgati<m;  represent  the 
Administration  in  public  proceedings  In- 


volving all  shipping  mattere  before  ad- 
ministrative agencies  of  the  Govern- 
ment; and  represent  the  Administration 
before  State  and  Federal  courts  with  ihr 
permission  of  the  Department  of  Justice 

Sec  6.  Office  of  Public  Affairs.  The 
OCBce  of  Public  Affairs  shall  develop  and 
coordinate  a  public  information  and  pub- 
hcations  program  as  needed  to  funhei 
the  objectives  of  the  AdminLstration? 
programs;  issue  or  clear  for  issuance  all 
information  for  the  general  public  on 
shipping  and  on  decisions  and  acUviticf: 
of  the  Administration;  and  prepare  rci- 
odic  and  special  reports,  as  assigned. 

Sec.  7.  Office  of  Civil  Rights.  The  O- 
fice  of  Civil  Rights  shall  formiiiale  ■.i.r.il 
( onduct  programs  to  -assure  c  m;^!;inu- 
by  Federal  contractors  and  .sn'cconlriic- 
tois  with  Executive  Orders  11216  ami 
11375  and  related  regulations,  and  ap'  1:- 
cants  for  and  reci'nents  of  Fedcrnl  :";i-.ai\- 
cial  assistance  ond  their  contrp.c'  .rs  am 
subcontractors  with  Title  VI  of  the  Cn.) 
Rights  Act  of  1964  and  related  rvsiila- 
tions;  plan  nnd  cirix'.  srccial  iTL^eiitni.- 
to  assure  equal  opportunity  in  employ- 
ment in  the  ship  and  boat  building:  anci 
repair  industrie."?.  water  tran.'-por1:^Moii 
industry,  and  related  industries  a-s  a.s- 
signed;  provide  assistance  In  comrr. mi- 
ca ting  to  minority  communities  the  ca- 
reer opportunities  available  in  the  Mer- 
chant Marine;  assist  in  the  recruitment 
of  qualified  minority  midshipmen  can- 
didates for  the  US.  Merchant  Marine 
Academy  and  assure  eoual  opportunitv 
for  tlie  Academy  midshipmen;  and,  in 
cooperation  with  other  agencies,  formu- 
late and  implement  national  policies  and 
programs  for  the  development  of  minor- 
ity business  enterprises  through  contrac- 
tors and  subcontractors  of  the  Maritime 
Administration. 

Sec  8.  Office  of  International  Activi- 
ties. The  OflBce  of  International  Activi- 
ties shall  plan,  conduct  and  coordinate 
Maritime  Administration's  participation 
in  intergovernmental  and  International 
organizations  c<mcemed  with  shipping 
matters:  keep  abreast  of  development.*; 
In  the  United  States  and  foreign  coun- 
tries with  a  foreign  relations  Impact  that 
may  affect  the  US.  merchant  marine: 
take  and/or  coordinate  £u:tIon  to  estab- 
lish and  present  Maritime  Administra- 
tion's position  in  these  matters.  Within 
this  Office  are  personnel  responsible  for 
representing  the  Maritime  Administra- 
tion In  International  activities,  as  as- 
signed, for  develODment  of  maritime  for- 
eign cost  data,  and  other  technical  mari- 
time activities  in  foreign  countries. 

Sec  9.  Office  of  Maritime  Manpourr 
The  "Office  of  Maritime  Manpower"  shall 
analyze  and  advise  the  Administration 
regarding  labor  management  relation,'^ 
and  problems  as  they  apply  to  seamen, 
longshoremen  and  shipyard  workers,  in- 
cluding labor  trends,  potential  areas  of 
dispute,  and  the  effects,  of  technological 
changes  and  proposed  legislation  on 
labor;  develop  plans  In  cooperation  with 
the  Department  of  Labor  to  provide 
reserve  maritime  manpower  for  mobiliza- 
tion and  other  onergencies;  obtain, 
anals^ze,  and   publish  data  for  use  of 
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industry.  labor,  Government  and  the 
■*  public  concerning  maritime  emples^ment, 
wages,  hours,  manning,  working  condi- 
tions, and  manpower  requirements; 
process  nominations  for  appointment  of 
midshipmen  to  the  U.S.  Merchant 
Marine  Academy;  administer  a  grant-in- 
aid  program  for  the  State  maritime  acad- 
emies; determine  need  for  and  coordinate 
training  programs  for  licensed  and  un- 
licensed personnel  in  maritime  indus- 
tries: coordinate  technical  maritime 
training  assistance  to  foreign  countries 
under  international  cooperative  pro- 
grams, and  issue  merchant  marine 
decorations  and  awards. 

Sec.  10.  Assistant  Administrator  for 
Policy  and  Administration.  The  Assist- 
ant Administrator  for  Policy  and  Admin- 
istration shall  be  the  principal  assistant 
and  adviser  to  the  Assistant  Secretary  on 
administrative  services,  budget  and  pro- 
gram analysis,  financial  analysis  and  ac- 
coimting,  management  information  sys- 
tems, management  and  organization, 
personnel,  and  policy  and  planning 
activities.  He  shall  direct  the  activities 
of  the  following  organizational  units: 

.01  The  "OflBce  of  Administrative 
Services"  shall  plan  and  establish  na- 
tional policies  and  programs  for  the 
conduct  of  facilities  and  supply  manage- 
ment and  ofiQce  services  activities,  in- 
cluding material  control  and  di^osal  of 
real  and  personal  property,  other  than 
ships:  administer  the  security  program; 
settle  loss  or  damage  claims  arising  from 
shipments  on  Government  bills  of  lading ; 
secure  allocations  of  the  production 
capacity  of  private  plants  for  th6  manu- 
facture of  components  and  materials  re- 
quired in  the  event  of  mobilization;  ad- 
minister programs  for  the  management 
of  mail,  files,  records  equipment,  vital 
records,  and  records  disposition;  and,  for 
headquarters  of  the  Maritime  Admin- 
istration, provide  or  obtain  travel  and 
office  services,  including  space,  commu- 
nications, correspondence  control,  and 
administrative  property  management 
services. 

.02  The  "Office  of  Budget  and  Pro- 
gram Analysis"  shall  conduct  studies  to 
evaluate  the  effectiveness  of  operating 
programs  in  accomplishing  established 
objectives;  develop  and  maintain  the 
Agency  program  category  structure  and 
a  system  of  multi-year  program  analysis 
and  evaluation;  direct  and  coordinate 
the  development  and  orieratlon  of  a  sys- 
tem of  management  by  objectives,  in- 
cluding identification  of  program  objec- 
tives and  measurement  of  accomplish- 
ments against  these  objectives;  formu- 
late, recommend,  and  interpret  budget- 
ary policies  and  procedures;  develop  and 
present  budget  requests  and  justifica- 
tions; allocate  and  maintain  budgetary 
control  of  fimds  available;  analyze  fiscal 
and  program  plans  and  reprogramming 
proposals  for  conformance  with  estab- 
lished policies;  and  maintain  a  continu- 
ous review  of  the  status  of  funds  and 
program  performance  in  relation  to  fiscal 
plans. 

.03  The  "Office  of  Financial  Manage- 
ment" shall  render  financial  advice  and 
opinions  with  respect  to  the  substantive 
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programs  and  contractual  activities  of 
the  Administration;  prescribe  a  uniform 
system  of  accounts  for  subsidised  oper- 
ators, agents,  charterers,  and  other  con- 
tractors; administer  a  program  of  ex- 
ternal audits  of  contractors'  accounts 
(except  those  of  research  and  develop- 
ment contractors)  to, determine  compli- 
ance with  applicable  laws,  regulations 
and  contract  provisions  concerning  costs 
and  profits ;  analyze  financial  statemients 
and  other  data  submitted  by  contractors 
to  determine  financial  cjualifications  and 
limitations;  make  special  financial  sur- 
veys and  analyses  of  contractors  or  of 
their  operations,  when  necessary;  develop 
a  data  base  and  a  financial  analysis  sys- 
tem to  determine  the  financial  condition 
of  the  American  merchant  marine,  or 
segments  thereof;  perform  accounting, 
payroUing  and  related  functions,  includ- 
ing preparation  of  financial  statements 
and  reports,  auditing  and  certification  of 
vouchers  for  payment,  and  collection  of 
amounts  due  the  Administration;  and 
develop  and  maintain  a  financial  infor- 
mation reporting  system  to  assist  officials 
in  managing  their  programs  and  re- 
sources. 

.04  The  "Office  of  Management  Infor- 
mation Systems"  shall  plan  and  develop 
data  processing  and  management  infor- 
mation systems;  develop  systems  and 
programs  for  the  application  of  computer 
techniques;  and  operate  the  electronic 
data  processing  facility,  including  auxil- 
iary equipment. 

.05  The  "Office  of  Management  and 
Organization"  shall  conduct  manpower 
surveys  to  determine  staffing  require- 
ments for  all  components  of  the  Admin- 
istration ;,  conduct  sur\'eys  and  studies  to 
improve  management  practices,  organi- 
zation structures,  delegations  of  au- 
thorities, procedures,  and  work  methods; 
coordinate  management  improvement 
activities;  maintain  a  system  for  the  is- 
suance of  the  manual  of  orders  and 
other  directives;  administer  programs 
for  the  management  of  reports,  forms, 
correspondence,  and  committee  activi- 
ties; and  prepare  special  progress  and 
administrative  reports  to  the  Office  of 
the  Secretary  and  others,  as  required. 

.06'  The  "Office  of  Personnel"  shall 
plan  and  administer  personnel  progi-ams 
and  activities  relating  to  recruitment, 
placement,  promotion,  separation,  em- 
ployee performance  evaluation,  training 
and  career  development,  employee  rec- 
ognition and  incentives,  employee  rela- 
tions and  services,  employee-manage- 
ment relations,  classification,  pay  man- 
agement, and  various  employee  benefit 
programs.  This  office  shall  also  plan  and 
administer  the  equal  opportunity  pro- 
gram for  employment  In  the  Maritime 
Administration. 

.07  The  "Office  of  Policy  and  Plans"' 
shall  develop  and  recommend  long-rang^ 
marine  affairs  policies  and  plans,  includ- 
ing new  program  initiatives  and  modifi- 
cations of  policies  and  plans  for  the  re- 
vitalization  of  the  United  States  mer- 
chant marine;  conduct  economic  studies 
and  operations  analysis  activities  in  sup- 
port of  the  policy  and  planning  func- 
tions; identify  major  issues  and  problems 
affecting  shipping,  and  conduct  or  direct 


and  coordinate  studies  and  analyses  to 
provide  solutions  thereto;  generate 
methodologies  for  the  conduct  of  eco- 
nomic and  operational  analyses,  and 
provide  analytic  services  to  other  offices 
of  the  Administration;  direct  and  co- 
ordinate the  development  and  mainte- 
nance of  plans  for  carrying  out  the  Mari- 
time Administration's  responsibilities 
and  functions  in  the  event  of  mobiliza- 
tion for  war  or  other  national  emer- 
gency; provide  representatiqp  and  par- 
ticipate in  the  formulation  of  interna- 
tional and  national  plans  for  emergency 
and  mobilization  activities;  and  coordi- 
nate disaster  assistance  plans  and  pro- 
grams, energy  conservation  and  related 
activities  of  the  Administration. 

Sec.  11.  Assistant  Administrator  for 
Commercial  Development.  The  Assistant 
Administrator  for  Commercial  Develop- 
ment shall  be  the  principal  assistant  and 
adviser  to  the  Assistant  Secretary  on  re- 
search and  development,  market  devel- 
opment, ports,  and  intermodal  transpor- 
tation development  activities.  Within  his 
office  are  personnel  responsible  for  over- 
all program  development  and  control  in 
the  above  areas,  and  for  planning,  direct- 
ing and  coordinating  the  activities  of  the 
National  Maritime  Research  Center  lo- 
cated at  Kings  Point,  N.Y.  Ke  shall  di- 
rect the  activities  of  the  following  orga- 
nizational units: 

.01  The  "Office  of  Maritime  Tech- 
nologj'"  shall  develop,  coordinate  and 
manage  programs  to  establish  a  scien- 
tific and  technological  base  for  achieving 
a  more  productive  and  competitive 
United  States  merchant  marine ;  initiate, 
solicit,  develop  and  recommend  specific 
pi^ojects.  such  as  research  in  hydro- 
dynamics, structures,  and  oceanographic 
subject  which  have  a  bearing  on  im- 
provements in  the  merchant  marine,  and 
institutional  and  university  research  in 
marine  science  and  technology  appro- 
priate to  maritime  affairs;  and  nego- 
tiate and  administer  technical  aspects 
of  contracts  in  above  areas. 

02  The  "Office  of  Advanced  Ship  De- 
velopment" shall  develop,  organize,  co- 
ordinate and  manage  programs  for  the 
application  of  scientific  and  technologi- 
cal developments  to  improve  ship  sys- 
tems, shifjbuilding.  ship  machinerj-. 
equipment,  and  other  components,  with 
the  objective  of  increasing  the  efficiency, 
productivity,  and  effectiveness  of  the 
United  States  merchant  marine;  initiate, 
solicit,  develop,  and  recommend  specific 
projects:  and  negotiate  and  administer 
technical  aspects  of  contracts  in  these 
areas. 

.03  Yhe  •Office  of  Advanced  Ship  Op- 
erations "  shall  develop,  organize,  co- 
ordinate and  manage  programs  for  the 
application  of  scientific,  technological, 
and  other  developments  to  upgrade  the 
operational  efficiency  and  competitive 
position  of  the  United  States  merchant 
marine;  initiate,  solicit,  develop,  and 
recommend  specific  projects  in  these 
areas,  including  navigation  and  commu- 
nications, port  and  terminal  operations, 
caj'go  handling,  marine  personnd  re- 
quirements, automation,  ship  handling 
and   other   operational   aspects  of   the 
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ship :  and  negotiate  and  administer  tech- 
nical aspects  of  contracts  in  above  areas. 

.04  ,  The  Offluce  of  Market  Devdop- 
ment' shall  formulate  national  policies 
and  programs,  and  conduct  programs  for 
the  promotion  and  development  of  in- 
creased trade  for  UJS.-flag  ships  in  the 
foreign  commerce  of  the  United  States: 
develop  and  maintain  cooperative  efforts 
■  with  Government  agencies,  and  with 
shippers,  forwarders,  bankers,  insurance 
and  other  groups  interested  in  cargo  and 
trade  expansion  for  U.S.-flag  ships;  cal- 
culate and  recommend  guideline  rates, 
terms  and  conditions  for  transportation 
of  Government-financed  cargoes;  and 
regulate,  review  and  report  on  the  ad- 
ministration of  cargo  preference  activi- 
ties under  Public  Law  664,  83d  Congress. 
Public  Resolution  17,  73d  Congress,  and 
other  statutes,  in  accordance  with  Sec- 
tion 901  of  the  Merchant  Marine  Act 
1936,  as  amended. 

05.  The  Office  of  Port  and  Intermo- 
dal Development  shall  formulate  nation- 
al policies  and  programs,  and  conduct 
programs  for  the  development  and  pro- 
motion of  intermodal  transportation  sys- 
tems; conduct  studies  and  formulate 
plans  for  the  promotion,  development 
and  utilization  of  ports  and  port  facili- 
ties; provide  technical  advice  to  other 
Government  agencies,  private  industrj- 
and  State  and  muriclpal  governments 
in  the  above  fields;  coordinate  and  pro- 
vide leadership  to  the  Departm«it's 
overall  effort  to  reduce;  simplify  and 
otherwise  facilitate  the  use  of  documents 
required  for  trade,  travel,  and  transport 
purposes:  and  conduct  emergency  plan- 
ning for  the  utilization  and  control  of 
ports  and  port  facilities  under  national 
mobilization  conditions. 

Sec  12.  Assistant  Admir'i$trator  ior 
Operations.  The  Assistant  Administrator 
for  Operations  shall  be  the  principal 
assistant  and  adviser  to  the  Assistant 
Secretary  on  ship  consrtuction.  ship 
operations,  and  domestic  shinping  activi- 
ties. He  shall  direct  the  activities  of  the 
following  organizational  units: 

.01  The  "Office  of  Ship  Construction"' 
shall  conduct  studies  in  naval  architec- 
ture, marine  engineering,  electrical  en- 
gineering, and  engineering  economics; 
develop  preliminary  designs  establishing 
the  basic  characteristics  of  proposed 
ships:  review  and  approve  ship  designs 
submitted  by  applicants  for  Government 
aid:  recommend  and,  upon  request,  con- 
duct research  and  development  projects 
in  ship  design  and  construction;  develop 
or  approve  contract  plans  and  specifica- 
tions for  the  construction,  reconstruc- 
tion, conversion,  reconversion,  recondi- 
tioning and  betterment  of  ships;  review, 
obtain  approval  and  certification  of  na- 
tional defense  features  by  tiie  Depart- 
ment of  the  Navy:  administer  ship  con- 
struction contracts:  Inspect  ships  during 
course  of  construction  to  determine  prog- 
ress and  assure  conformance  with  ap- 
proved plans  and  specifications;  provide 
naval  architectural  and  engineering 
services  in  connection  with  construction 
of  special  purpose  ^lips  for  ottier  Gov- 
ernment agencies;  maintain  current  rec- 


ords of  facilities,  capacities,  workload 
and  employment  in  commercial  ship- 
yards in  the  United  States;  and  develop 
requirements  for  mobilization  ship  con- 
struction programs. 

.02  The  "Office  of  Shipbuilding  Costs  ' 
shall  collect,  analyze,  and  maintain  data 
on  the  relative  costs  of  shipbuilding  in 
the  United  States  and  foreign  countries ; 
calculate  and  recommend  the  amount  of 
construction-differential  subsidy;  pre- 
pare cost  estimates,  invitations  to  bid. 
and  recommendations  to  the  Maritime 
Subsidy  Board  for  the  award  of  ship  con- 
struction type  contracts;  authorize  prog- 
ress payments;  prepare  cost  estimates  of 
changes  in  contract  plans  and  specifica- 
tions, adjudicate  change  orders,  and  rec- 
ommend approval  of  cost  settlements 
and  contract  addenda;  secure,  analyze 
and  maiptain  data  on  domestic  and  world 
market  i(^lues  of  ships;  direct  and  co- 
ordinate a  pollution  abatement  program 
to  protect  and  enhance  the  quahty  of 
the  marine  environment  by  control  and 
abatement  of  ship-generated  pollution; 
and  coordinate  implementation  of  the 
provisions  of  the  National  Environment- 
al Policy  Act  of  1969  witlpin  the  Maritime 
Administration. 

.03  The  "Office  of  Domestic  Shipping" 
shall  formulate  and  implement  national 
policies  and  programs  for  the  develop- 
ment and  promotitm  df  domestic  water- 
borne  commerce:  conduct  studies,  form- 
ulate plans,  and  make  recommendations 
to  improve  the  competitive  position  and 
increase  the  utilization  of  the  domestic 
waterbome  transportation:  give  national 
program  direction  for  maintenance  and 
preservation  of  the  national  defense  re- 
serve fleet,  and  for  the  operation,  main- 
tenance and  repair  of  Maritime  Adminis- 
tration-owned or  acquired  merchant 
ships,  conduct  of  ship  condition  surveys, 
and  related  activities;  administer  the 
ship  sales  program;  provide  safety  en- 
gineering services;  approve  or  recom- 
mend approval  of  transfers  of  ships  to 
foreign  ownership,  registry  or  flag;  and 
develop  plans  for  the  acquisition.  aJQoca- 
tion.  and  operation  of  merchant  ships  in 
time  of  national  emergency  and  admin- 
ister these  activities  as  required. 

Sec  13.  Assistant  Administrator  for 
Maritime  Aids.  The  Assistant  Adminis- 
trator for  Maritime  Aids  shall  be  the 
principal  assistant  and  adviser  to  the  As- 
sistant Secretary  on  subsidy  administra- 
tion, Title  "XI  ship  flnancirig  guarantees, 
and  other  Government  aids  programs, 
and  marine  insurance  activities.  He  shall 
direct  the  activities  of  the  following  or- 
ganizational units: 

.01  The  "Office  of  Subsidy  Administra- 
tion" shall  process  applications  for  con- 
struction-differential subsidy,  operating- 
differential  subsidy.  Federal  ship  financ- 
ing guarantees,  trade-in  allowances,  cap- 
ital construction  fund  agreements,  and 
other  forms  of  Government  aid  to  ship- 
ping; conduct  negotiations  with  appli- 
cants, obtain  comments  of  other  offices 
and  within  delegated  authority,  approve 
or  recommend  approval  or  disapproval, 
and  take  other  actions  in  relation  to  the 
award  and  the  administration  of  aid  con- 


tracts; administer  ConstructicMi  Reserve 
Funds;  anrrove  actions  relatinc  to  the 
administration  of  Capital  Reserve  Funds; 
maintain  control  records  of  statutory  and 
contractual  reserve  funds;  collect,  ana- 
lyze and  evaluate  costs  of  operating  ships 
under  United  States  and  foreign  regis- 
try; calculate  and  recommend  operating- 
differential  subsidy  rates;  analyze  and 
recommend  trade  route  structure  and 
service  requirements  of  the  oceanbome 
commerce  of  the  United  States,  and  ex- 
tent of  foreign  flag  competition  on  es- 
sential trade  routes;  and  collect,  main- 
tain, analyze,  and  disseminate  statistical 
data  on  cargo  and  conunodity  movements 
in  tlie  oceanborne  commerce  of  the 
United  States,  composition  of  worlds 
merchant  fleets,  and  utilization  of  U  S  - 
flag  ships. 

.02  The  "Office  of  Marine  Insurance  ' 
shall  develop,  coordinate,  conti-ol.  and 
administer  the  marine  insurance  and  tlie 
marine  war  risk  insurance  £u:tlvlties  and 
programs  of  the  Maritime  Administra- 
tion; maintain  contact  uith  Uie  com- 
mercial insurance  markets,  analyze 
events  and  trends,  and  take  action  to 
meet  changing  conditions  and  foster  co- 
operation between  the  Federal  Govern- 
ment and  American  marine  insurance 
underwriters  In  helping  to  strengthen  the 
domestic  marine  insurance  market;  gath- 
er, analyze,  and  disseminate  information 
oa  marine  msurance  useful  to  ship  opera. 
tors  and  the  marine  insurance  Industry; 
and  settle  or  recommend  settlement  of 
claims  of  a  marine  insurance  and  ma- 
rine war  risk  insurance  nature. 

Sec  14.  Field  Organization.  .Ola. 
There  shall  be  four  field  organizations 
called  Regions,  each  headed  by  a  Region 
Director,  as  specified  below: 


Region 

East  ern  region - 

Great  Lake,s  region. 

Central  region 

Western  region 


Hradquarters  location 
New  York.  N.Y 
Cleveland.  Ohio. 
New  Orleans.  La 
San  Francisco.  Calif 


b.  The  Regions  shall  have  geographic 
areas  of  responsibilitj-  as  shown  in  Ex- 
hibit 2. 

c.l.  The  Region  Directors  shall  be  re- 
sponsible for  all  field  operations  and 
programs  of  the  Maritime  Administra- 
tion within  their  respective  Regions,  ex- 
cept ship  construction  and  the  United 
States  Merchant  Marine  Academy,  sub- 
ject to  national  policies,  determinations, 
procedures  and  directives  of  the  i«>pro- 
priate  headquarters  office  in  Washing- 
ton. D.C.  The  programs  and  activities 
under  their  jurisdiction  shall  include 
marine  inspections;  training  for  marine 
personnel  in  radar,  loran.  etc.:  market 
development;  port  and  intermodal 
transportation  development  activities; 
and  administrative  support  activities. 

2.  In  addition,  the  Eastern.  Central, 
and  Western  Region  Directors  shall  be 
responsible  for  the  custody  and  preser- 
vation of  ships  in  the  national  defen.'^e 
reserve  fieets;  operation,  repair  and 
maintenance  of  ships;  facilities  manage- 
ment: contract  compliance  activities: 
activities  to  assure  equal  opportantty  in 
emplovment  in  water  transportation  in- 
dustries, as  assigned:  accounting  and  ex- 
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temal  auditing ;  financial  analysis  of  the 
shipping  industry ;  and  procurement  and 
disposal  of  property  and  supplies. 

3.  The  Great  Lakes  Region  Director 
shall  conduct  programs  and  activities  to 
promote  the  development  of  Great  Lakes 
shipping. 

.02  The  "United  States  Merchant 
Marine  Academy,"  Kings  Point,  New 
York,  shall  develop  and  maintain  pro- 
grams for  the  training  of  United  States 
citizens  to  become  officers  in  the  United 
States  merchant  marine. 

This  order  .supersedes  Dtip.irtnicul  Or- 
ganization Order  25-2  ol  October  23. 
1973,  as  amended. 

Effective  date;  December  0.  l'J76. 

Jo.'^rpH  E.  Kaspviys. 
Assistant  Secretary 
/or  Administration. 

IB-RDtfT  77  2'.r21  Fi^cd  1   I'S  77:8-45  ami 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
>i^lR  UNIVERSITY   BOARD  OF  VISITORS 
Meeting 

January  13,  1977. 

The  Air  University  Board  of  Visitors 
will  hold  a  closed  meeting  on  March  15, 
1977.  at  1:00  p.m.  in  the  Air  University 
Conference  Room,  Austin  Hall  (Build- 
ing 800),  Maxwell  Air  Force  Base, 
Alabama. 

The  purpose  of  this  meeting  is  to  give 
the  board  an  opportimity  to  present  to 
the  Commander,  Air  University,  a  report 
of  the  findings  and  recommendations 
concerning  Air  University  educational 
programs.  The  meeting  will  be  closed  to 
protect  the  free  exchange  of  views  on 
matters  related  solely  to  the  internal  per- 
sonnel rules  and  practices  of  an  agency 
as  awroprlate  according  to  section  552 
<b)  (2) ,  Title  5,  United  States  Code. 

For  further  information  on  this  meet- 
ing contact  Dorothy  D.  Reed.  Coordina- 
tor. AU  Bo€ird  of  Visitors.  Office  of  the 
D^uty  Chief  of  Staff,  Education,  Head- 
quarters Air  University  (EDV) ,  telephone 
<205)  293-7423. 

Phankie  S.  Estep, 
Air  Force  Federal  Register  Liai- 
son Officer.  Directorate  of  Ad- 
ministration. 

IFR  Doc .77-2922  Piled  1-28-77:8:45  am) 


Department  of  the  Navy 

NAVAL  RESEARCH  ADVISORY 
COMMITTEE 

Meeting 

Pursuant  to  the  provisions  of  the  Fed- 
eral Advisory  Committee  Act  (5  U.S.C. 
App.  1),  notice  is  given  that  the  Naval 
Roearch  Advisory  Committee  will  hold 
a  closed  meeting  on  February  16  and  17, 
1977,  at  Headquarters,  U.S.  Atlantic 
Fleet.  Norfolk,  Virginia.  The  topic  of  the 
Meeting  will  be  the  examination  of  the 
eunent  status  and  projected  needs  of  the 
Navy's  Command,  Control,  and  Commu- 


NOTICES 

nlcations  systems  as  a  first  step  In  a  I 
projected  review  of  the  research  and 
development  programs  being  conducted 
in  support  of  these  systems.  The  objec- 
tive of  this  review  is  to  ascertain  the  ade- 
quacy of  these  programs  and  their  rela- 
tionship to  those  of  the  other  services. 
All  sessions  will  address  clas.stfied  mat- 
ters required  to  be  kept  secret  In  the 
Interest  of  national  defense.  The  Secre- 
tary of  the  Navy  has  therefore  deter- 
mined in  writing  that  the  public  interest 
requires  the  meeting  to  be  closed  to  the 
public  because  it  will  be  concerned  with 
matters  listed  in  section  552b'c'iP  oi 
Title  5,  United  States  Code. 

Dated:  January  25.  1977. 

J.  S.  Jenkjj.s. 
Captain.   JAGC,   United   States 
Navy,  Assistaiit  Judge  Advo- 
cate General  {Civil  Law) 
I  in  Doc. 77- 2929  Filed  1   28  77  8.4.3  ii;ii| 

ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL  669  7  I 

ADMINISTRATOR'S  TOXIC   SUBSTANCES 
ADVISORY   COMMITTEE 

Estabtishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  it  is 
hereby  determined  that  establishment  of 
the  Administrator's  Toxic  Substances 
Advisory  Committee  is  In  the  public  in- 
terest in  connection  with  duties  imposed 
on  the  U.S.  Environmental  Protection 
Agency  by  law. 

This  Committee  is  established  to  ad- 
vise, consult  with,  and  make  recommen- 
dations to  the  Administrator,  EPA,  on 
policy,  techrical  and  procedural  matters 
related  to  the  environmental,  economic, 
and  social  impacts  of  actions  considered 
under  the  Toxic  Substances  Control  Act 
(TSCA)  and  of  particular  Interest  to 
the  Administrator.  The  Committee  will 
consider  and  comment  on  proposals  for 
rules  and  regulations,  and  will  assess 
the  likely  imiiacts  of  such  rules  and 
regxilatiMis  should  they  be  promulgated. 
It  may  recommend  studies  to  EPA  and 
may  raise  other  Issues  relevant  to  Im- 
plementing the  TSCA. 

C(H}ies  of  the  Committee  charter  will 
be  filed  with  appropriate  standing  com- 
mittees of  the  Congress  and  the  Librarjj 
of  Congress. 

Dated:  Januai-y  25, 1977. 

John  Quarles. 
Acting  Administrator. 

|FR   Doc.77  3022  FUed   1-28-77:8 ;«  am) 


hereby  given  that  a  two -day  meeting  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Scientific  Ad- 
visory Panel  will  be  held  from  9:30  a.m. 
to  4:30  p.m.  daily  on  Thursday,  Febru- 
ary 17,  1977,  and  Friday,  February  18, 
1977.  The  meeting  will  be  held  in  Room 
1112  A.  Crystal  Mall,  Building  Number 
2,  1921  Jefferson  Davis  Highway.  Arling- 
ton. Virginia. 

The  Scientific  Advi.sory  Panel  Ls  au- 
thorized in  accordance  with  section  25 
(d)  of  FIFRA  as  amended  [86  Stat.  973; 
89  Stat.  751;  7  U  S.C.  136(a)  et  seq.l. 
In  accordance  with  Section  25(d),  the 
Scientific  Advisory  Panel  will  comment 
on  the  impact  on  health  and  the  envi- 
ronment of  regulatory  actions  under 
Sections  6'b)  and  25(a)  prior  to  imnle- 
nie  itation.  The  purpose  of  the  meeting 
1-=  to  dLscuss  the  following  topics : 

1.  Organizational  activities  of  the  Panel. 

2.  Bev:ew  of  propcsed  regulations  for  Spe- 
■■  'al  Packaging  of  P&sticides  under  Section 
:}5(c)  c.^)   of  FIFRA. 

The  meeting  will  be  open  to  the  public, 
.^ny  member  of  the  public  wishing  to  at' 
tend  or  submit  a  paper  should  contact 
Dr.  H.  Wade  Fowler.  Jr.,  Executive  Sec- 
retary, FIFRA  Scientific  Advisory  Panel, 
Office  of  Pesticide  Programs  (WH^67), 
Room  E315,  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460  (telephone:  202/755-4851). 
Interested  persons  are  permitted  to  file 
written  statements  before  or  after  the 
meeting,  and  may,  upon  advance  notice 
to  the  Executive  Secretary,  present  oral 
statements  to  the  extent  that  time  per- 
mits. Written  or  oral  statements  will  be 
taken  into  consideration  by  the  Panel 
in  formulating  comments  or  in  deciding 
to  waive  comments.  Persons  desirous  of 
making  oral  statements  must  notify  the 
Executive  Secretary  and  sutoiit  four 
copies  of  a  summary  no  later  than  Feb- 
ruary 15,  1977.  Individuals  who  wish  to 
file  written  statements  are  advised  to 
submit  ten  copies  of  statements  to  the 
Executive  Secretary  in  a  timely  mtmner 
to  ensure  appropriate  consideration  by 
the  Panel. 

Dated:  Januai-y  25,  1977. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator, 
for  Pesticide  Programs. 

I  PR  Doc.77-3023  Piled  1-28-77;  8: 45  am) 
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FEDERAL  INSECTICIDE,  FUNGICIDE,  AND 
RODENTICIDE  ACT  SCIENTIFIC  AD- 
VISORY PANEL 

Meeting 

In  accordance  with  Secticm  10(a)(2) 
0(f  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  86  Stat.  770),  notice  is 


[PHL  878-5) 

STATE-FEDERAL  WATER   PROGRAMS 
ADVISORY  COMMITTEE 

Open  Meeting 

In  accordance  with  Section  10(a)(2) 
of  the  Federal  Advisory  CMomittee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  subcommittee  meeting 
of  the  State-Federal  Water  Program 
Advisory  Committee : 

Name:    Noapoint  Source  Strategy  Subcom- 
mittee. 
Date  and  time:  February  14,  1977,  9:30  a.m. 
Place:  Envlromnental  Protection  Agency,  401 
M   Street   SW.,   WasJilngton,   D.C,   Room 
1032,  Weet  Tower. 
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Agenda:  Discussion  of  proposed  elements  of 
the  NPS  strategy. 

These  meetings  are  open  to  the  public. 
Any  member  of  the  public  may  file  a 
written  statement  with  the  Committee 
before,  during  or  after  the  meeting.  All 
communication  regarding  these  meet- 
ings should  be  addressed  to;  David  K. 
Sabock.  Executive  Secretary.  State-Fed- 
eral Water  Programs  Advisory  C«nmit- 
tee.  Office  of  Water  and  Hazardous  Ma- 
terials (WH-556).  Environmental  Pro- 
tection Agency.  401  "M"  Street  SW., 
Washington,  D.C.  20460.  Anyone  wishing 
to  have  their  name  placed  on  the  mailing 
list  for  any  Committee  reports,  meeting 
announcements,  and  minutes  of  all  meet- 
ings should  contact  the  Executive  Sec- 
retary, either  in  wrltirig  or  by  tele- 
phone—202-755-0405. 

Date:  January  26, 1977. 

Andrew  W.  Bri^denbach, 
Assistant  Administrator 
for  Water  and  Hazardous  Materials. 

IFR  Doc.77- 3021  Filed  1-28-77:8:45  ftn\l 


IOPP-42040;   PRL  677-8 1 

STATE  OF  UT*H 

Submission  of  State  Plan  for  Certification 
of  Pesticide  AppTicators 

In  accordance  with  the  provisions  of 
section  4(a)(2)  of  the  Federal  Insecti- 
cide, P\mglcide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (86  Stat.  973:  7 
U.S.C.  136  et  seq.)  and  40  CFR  Part  171. 
the  Honorable  Calvin  Ranxpton,  Gover- 
nor of  the  State  of  Utah,  has  sufconitted 
a  State  Plan  for  the  Certification  of  Com- 
mercial and  Private  Applicators  of  Re- 
stricted Use  Pesticides  to  the  U.S.  En- 
vironmental Protection  Agency  (EPA» 
for  approval  on  a  contingency  basis. 
Contingency  approval  is  being  requested 
pending  enactment  of  proposed  amend- 
ments to  the  Utah  Pesticide  Control  Act 
of  1971  and  implementation  ot  proposed 
regulations.  A  description  of  these  regu- 
lations is  attached  to  the  Plan. 

Notice  is  hereby  given  of  the  intention 
of  the  Regional  Administrator.  EPA,  Re- 
gion Vin,  to  approve  this  Plan  on  a  con- 
tingency basis. 

A  summary  of  this  Man  follows.  The 
entire  Plan,  together  with  all  appendices 
•  except  for  sample  examinations),  may 
be  examined  during  normal  business 
hours  at  the  followtag  locations: 

1  The  Utah  State  Departiaeat  of  Agricul- 
ture, 147  North  200  West,  Salt  Lake  City, 
Utah  84103,  telephone  (801)  5S3-5421. 

2  Room  2013,  1860  Lincoln  Street.  Denver. 
Colorado  80295,  (Pesticides  Branch,  Air 
and  Hazardous  Materials  Division,  EPA. 
Region  VIII),  telephone  (303)  837-3926. 

3.  Room  401,  East  Tower.  Waterside  Mall,  401 
M  Street.  S.W..  Washington,  D.C.  20460. 
( Federal  Register  Section.  Technical  Serv- 
ices Division,  WH-509,  CHBoe  of  Pesticide 
Programs,  EPA),  telefdione  tS02)  755-4854. 

Sttmmart  or  Stkie  Plan 

The  Utah  Department  of  Asriculture 
<UDA>  has  been  desicnated  the  State 
lead  agency  for  the  administnition  of  the 


pesticide  applicator  certificatiMi  pro- 
gram. The  UDA  is  responsible  for 
development  of  any  necessary  enabling 
legislation  and  promulgation  of  regula- 
tions as  well  as  enforcement  activities. 
The  UDA  is  advised  on  i>esticides  mat- 
ters by  the  Utah  Pesticide  Ccmtrol  Com- 
mittee made  up  of  representatives  of 
farmer  organizations,  the  pesticide  in- 
dustry, the  State  Department  of  Health, 
the  State  Division  of  Pish  and  Game,  the 
State  Cooperative  Extension  Service  and 
the  State  Department  of  Agriculture 
Applicator  training  activities  are  the  re- 
sponsibility of  the  Utah  Cooperative  Ex- 
tensicMi  Service  (UCES  > .  Coordination  of 
the  various  certification  activities  is  a 
UDA  responsibility.  Legal  authority  for 
the  program  is  found  in  the  Utah  Pesti- 
cide Control  Act  of  1971,  proposed 
amendments  thereto,  and  in  regulations 
to  be  promulgated  under  this  authority. 
A  copy  of  the  Utah  Pesticide  Control  Act 
and  a  description  of  regulations  to  be 
promulgated  are  attached  to  the  State 
Plan. 

The  UDA  anticipates  utilizing  present 
personnel  to  administer  the  Plan  and 
does  not  anticipate  requiring  Federal 
funding  for  the  program.  A  list  of  jobs 
and  their  descriptions  for  pra-sonnel 
participating  in  the  program  and  a  De- 
partment of  Agriculture  budget  are  at- 
tached to  the  State  trian. 

The  UDA  will  submit  an  annual  rep>ort 
to  EPA  on  or  before  February  1  of  each 
year  and  other  reports  as  requeued  by 
the  Administrator  of  EPA. 

Pesticide  applicators  in  Utah  will  be 
grouped  into  three  classes:  private,  com- 
mercial, and  non-commercial  applica- 
tors. A  private  applicator  is  defined  as  in 
Pub.  L.  92^16,  section  2(eM2».  A  com- 
mercial applicator  is  any  person  who  uses 
any  pesticide  for  hire  or  compensation.  A 
non-commercial  appUcator  is  any  person 
working  as  an  individual  or  an  employee 
of  a  firm  or  government  agency  who  tises 
pesticides  classified  for  restricted  use  and 
who  does  not  qualify  as  a  commercial  or 
private  applicator.  The  State  anticipates 
certifying  6,000  to  8,000  private  apphca- 
tors  and  400  to  600  commercial  and  non- 
commercial appUoators. 

The  commercial  and  non-commercial 
applicator  categories  are  those  listed  in 
40  CFR  171.3(b)  witi^n  additionsJ  cate- 
gory titled  "aerial applicators."  The  com- 
petency standards  for  the  first  ten  cate- 
gories are  the  same  as  given  in  40  CFR 
171.4  (b)  and  (c).  llie  standards  for  su- 
pervision (40  CFR  171.6)  are  inapidicable 
for  commercial  and  non -commercial  ap- 
plicators. The  use  of  restricted  use  pesti- 
cides by  non-certified  appUcators  in  the 
State  of  Utah  is  limited  solely  to  use  im- 
der  the  direct  supervision  of  a  certified 
private  applicator  for  uses  covered  by  the 
private  applicator's  certification.  Com- 
petency standards  for  aerial  applicators 
are  contained  in  the  Plan.  Comaoerclal 
and  non-commercial  applicators  will  be 
certified  by  means  of  written  eKamina- 
tion.  Each  appUcator  must  pass  a  test 
covering  the  general  standards  for  com- 
mercial and  non-<;ommercial  applicators 


and  an  examination  covering  the  specific 
standards  for  the  category  (s)  for  which 
the  applicant  applies.  Optional  training 
courses  vriil  be  offered  by  UCES  at  vari- 
ous locations  in  the  State  to  prepare  com- 
mercial and  non-commercial  appUcants 
to  take  the  examinations.  After  passing 
the  written  examinations,  commercial 
and  non-commercial  i4>plicators  will  be 
issued  a  Ucense  by  a  UDA  representative 
stating  the  categories  in  which  they  have 
qualified.  A  five-dollar  license  fee  will  be 
assessed  each  cwnmercia^  applicator. 
Non-commercial  applicators  will  not  be 
required  to  pay  a  license  fee. 

The  standards  of  competency  for  the 
certification  of  private  applicators  are 
those  set  forth  in  40  CFR  171.5<a>  and 
171.6. 

Private  applicators  may  be  routinel.v 
certified  by  a  (1>  training  course,  (2i 
programmed  instruction  home  study,  or 
<3>  written  examination  method.  The 
training  course  method  requires  the  suc- 
cessful completion  of  a  course  provided 
by  UCJES.  The  course  will  include  a  no 
pass  no  fail  quiz  intended  to  ensure  to 
the  Instructor  that  the  course  material 
was  successfully  imparted.  The  home 
study  method  requires  the  successful 
completion  of  an  UDA  approved  program 
instruction  home  study  workbook  which 
will  be  available  at  UDA  or  UCES  offices. 
The  completed  workbook  must  be  re- 
turned to  a  UDA  representative  for  grad- 
ing. A  private  applicator  may  take  a 
written  examination.  A  passing  grade  of 
TC;  or  higher  is  required.  The  examina- 
tion will  be  available  at  all  UDA  offices. 
All  private  applicator  applicants  who 
successfully  complete  one  of  the  three 
private  applicator  certification  methods 
wil  be  issued  private  applicator  certifica- 
tion credentials  by  a  UDA  representative 
No  certification  fee  will  be  charged  to 
private  apphcators. 

A  single  restricted  use  pesticide  may 
be  purchased  and  used  by  a  previously 
non-certified  person  on  a  one-time-only 
basis  if  an  emergency  contnri  situation 
is  shown  to  exist.  Before  purchasing  the 
product,  the  applicant  will  participate  in 
a  discussion  concerning  the  specific 
product  with  a  UCES  coimty  agent  or  a 
UDA  representative.  A  sample  emer- 
gency use  interview  checklist  to  be  used 
by  the  State  representative  and  a  sample 
Emergency  Pesticide  Purchase  Permit 
are  attached  to  the  Plan. 

Non-English-reading  applicants  may 
be  certified  to  use  a  SF>ecific  restricted  use 
product  by  completion  of  an  oral  exam- 
ination administered  by  a  representative 
ofjthe  UDA. 

All  certified  applicators  will  be  re- 
quired to  be  recertified  at  least  every  five 
years  by  satif ying  any  trf  the  general  cer- 
tification procedures  previously  de- 
scribed. 

In  the  event  a  Government  Agency 
Plan  is  developed,  the  UDA  will  accept 
it  if  it  meets  all  of  the  State's  certifica- 
tion requirements. 

Utah  will  issue  approfirlate  Utah  State 
certification  documents  to  moy  OHt-of- 
state  applicant  providing  proof  of  oertlfi- 
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cation  from  any  state  with  a  federally 
approved  Certification  Plan. 

Uintah  Indian  Reservation  applicators 
will  utilize  the  State's  certification  and 
enforcement  mechanism.  A  cooperative 
uereement  with  the  Uintah  Resei-vatlon 
i-'overning  body  is  Included  as  an  attach- 
liient  to  the  State  Plan. 

Other  regulatory  activities  include  the 
following:  Restricted-use  pesticide 
dealers  will  be  required  to  be  licensed  and 
pay  a  licensing  fee.  However,  dealers  will 
not  be  required  to  satisfy  any  pesticides 
competency  standards.  A  regular  pro- 
gram of  inspection,  product  sampling  and 
follow-up  Investigations  of  accidents  and 
complaints  will  be  conducted  by  UDA 
personnel. 

Public  Comments 

Interested  persons  are  invited  to  sub- 
mit written  comments  on  the  proposed 
State  Plan  for  the  State  of  Utah  to  the 
Chief,  Pesticides  Branch,  Region  Vni, 
Environmental  Protection  Agency,  1860 
Lincoln  Street,  Suite  103,  Denver,  Colo- 
rado 80295.  The  comments  must  be  re- 
ceived within  30  days  of  publication  of 
this  notice  and  should  bear  the  identi- 
tying  notation  (OPP-42040) .  All  written 
comments  filed  pursuant  to  this  notice 
will  be  avaUable  for  public  inspection  at 
the  above  mentioned  location  from  8:30 
ft.m.  to  3:30  pjn.,  Monday  through 
Friday. 

Dated:  January  18,  1917. 

John  A.  Green. 
Regional  Adminis'rator, 
Region  VIII. 

(re  Doc  77  2903  PUed  1-28  77:8:45  am) 
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AMBIENT  AIR  MONITORING  REFERENCE 
AND  EQUIVALENT  METHODS 

Reference  Method  Designation 

Notice  Is  hereby  given  that  the  EPA, 
in  accordance  with  40  CFR  Part  53  (40 
PR  7044,  February  18,  1975).  has  desig- 
nated another  reference  method  for  the 
measurement  of  ambient  concentrations 
of  carbon  monoxide.  The  new  reference 
method  is  an  automated  method  (anal- 
yzer) which  utilizes  the  measurement 
principle  (non-dispersive  infrared  spec- 
trometry) and  calibration  procedure 
specified  in  Appendix  C  of  40  CFR  Part 
50,  as  amended  on  February  18.  1975  (40 
PR  7042) .  The  method  Is: 

RPCA-0177-018.  "LIRA  Model  202S  Air 
Quality  Carbon  Monoxide  Analyzer  Sys- 
tem." consisting  of  a  LIRA  Model  202S 
<F/N  459839).  a  regenerative  dryer 
(P/N  464084).  and  rack-mounted  sam- 
pling system;  operated  on  a  0-50  ppm 
range,  with  the  slow  response  amplifier, 
and  with  or  without  any  of  the  following 
options: 

Remote  meter 

Remote  sero  and  span  controls 

0-10. 100  mv  output  rangee 

0-1,  S,  or  10  volt  output  ranges 

0-1. 6, 30,  or  80  ma  output  ranges 

r-6, 4-20.  or  10-M  ma  output  rangea 


NOT!CES 

A  notice  of  receipt  of  appliecHion  for 
this  method  appeared  in  the  Feijeral 
Register,  Volume  41,  December  13,  1976, 
page  54212.  The  method  is  available  from 
Mine  Safety  Appliances  Company,  600 
Penn  Center  Boulevard,  Pitti^burgh. 
Pennsylvania  15208. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  its  manufac- 
ttu-er.  in  accordance  with  the  test  proce- 
dures specified  in  40  CFR  Part  53.  After 
reviewing  the  results  of  these  tests  and 
other  information  submitted  by  the  ap- 
phcant,  EPA  has  determined.  In  accord- 
ance with  Part  53,  that  this  method 
should  be  designated  as  a  reference 
method.  The  information  submitted  by 
the  applicant  will  be  kept  on  file  at  the 
address  shown  below  and  will  be  avail- 
able for  inspection  to  the  extent  consist- 
ent with  40  CFR  Part  2  (EPA's  regula- 
tions implementing  the  Freedom  of  In- 
formation Act) . 

As  a  reference  method,  this  method  is 
acceptable  for  use  by  States  and  other 
control  agencies  for  purposes  of  section 
51.17(a)  of  40  CFR  Part  51  ("Require- 
ments for  preparation,  Adoption,  and 
Submittal  of  Implementation  Plans")  as 
amended  on  February  18,  1975  (4C  FR 
7042).  For  such  use,  the  method  must 
be  used  in  strict  accordance  with  the  op- 
eration or  instruction  manual  provided 
with  the  method  and  subject  to  any 
limitations  (e.g.,  operating  range)  speci- 
fied in  the  applicable  designation  (see 
description  of  the  method  above) .  Vendor 
modifications  of  a  designated  method 
used  for  purposes  of  S  51.17(a)  are  per- 
mitted only  with  prior  approval  of  EPA, 
as  provided  in  Part  53.  Provisions  con- 
cerning modification  of  such  methods  by 
users  were  promulgated  on  March  17, 
1976  (Federal  Register.  Vol.  41,  page 
11255^. 

In  general,  each  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation. 
In  many  cases,  similar  analyzer  systems 
manufactured  prior  to  the  designation 
may  be  upgraded  (e.g.,  by  minor  modifi- 
cation or  by  substitution  of  new  opera- 
tion or  instruction  manual)  so  as  to  be 
identical  to  the  designated  method  and 
thus  achieve  designated  status  at  mcxlest 
cost.  The  manufacturer  should  be  con- 
sulted to  determine  the  feasibility  of  such 
upgrading. 

Part  53  requires  that  sellers  of  desig- 
nated methods  comply  with  certain  con- 
ditions. These  conditions  are  given  in  40 
CFR  53.9  andTire  summarized  below: 

<1)  A  copy^ef  the  approved  operation 
or  instructi<m  manual  nmst  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  piuxhaser. 

(2)  The  analyzer  must  not  generate 
any  unreasonable  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance  specifica- 
tions given  in  Table  B-1  of  Part  53  for 
at  least  1  year  after  delivery  when  main- 
tained tmd  operated  in  accordance  with 
the  operation  manual. 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 


bear  a  label  or  sticker  indicating  tiial 
it  has  been  designated  as  a  reference  or 
equivalent  method  in  accordance  with 
Part  53. 

(5)  If  such  an  analyzer  has  one  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close  proximity 
to  the  range  selector  and  indicate  which 
range  or  ranges  have  been  designated  as 
reference  or  equivalent  methods. 

(6)  An  appUcant  who  offers  analyzers 
for  sale  as  reference  or  equivalent  meth- 
ods is  required  to  maintain  a  list  of  ulti- 
mate purchasers  of  such  analyzers  and 
to  notify  them  within  30  days  if  a  ref- 
erence or  equivalent  method  designation 
applicable  to  the  analyzer  has  been  can- 
celled or  if  adjustment  of  the  analyzers 
is  necessary  under  40  CFR  53.11 'bt  to 
avoid  a  cancellation. 

(7)  An  applicant  who  modifies  an  an- 
alyzer previously  designated  as  a  ref- 
erence or  equivalent  method  is  not  per- 
mitted to  sell  the  analyzer  (as  modified) 
as  a  reference  or  equivalent  method  ( al- 
though he  may  choose  to  sell  it  without 
such  representations) ,  nor  to  attach  a 
label  or  sticker  to  the  analyzer  ( as  modi- 
fied) under  the  provisions  described 
above,  until  he  has  received  notice  under 
40  CFR  53.14(c)  that  the  original  desig- 
nation or  a  new  designation  applies  to 
the  method  as  modified  or  until  he  has 
applied  for  and  received  notice  of  a  new 
reference  or  equivalent  method  determi- 
nation for  the  analyzer  as  modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
non-compliance  with  any  of  these  con- 
ditions should  be  reported  to:  Director. 
Environmental  Monitoring  and  Support 
Laboratory,  Department  E  (MD-76) . 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711. 

Designation  of  this  reference  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air  qual- 
ity surveillance  systems  under  40  CFR 
51.17(a).  Additional  Information  con- 
cerning this  action  may  be  obtained  by 
writing  to  the  address  given  above. 

Wilson  K.  Tallet, 
Assistant  Administrator  for 
Research  and  Development. 

January  21,  1977. 

|FR  Doc.77-2904  Filed  1-28-77:8  45  am  1 
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DASIBI   ENVIRONMENTAL  CORP. 

Notice  of  Receipt  of  Application  for  Ref- 
erence or  Equivalent  Method  Determina- 
tion 

Notice  is  hereby  given  that  on  Decem- 
ber 22,  1976,  the  Environmental  Protec- 
tion Agency  received  an  application  from 
Dasibi  Environmental  Corporation, 
Glendale,  Callfomia,  to  determine  if  its 
Model  1003-AH  ozone  anal3^zer  should  be 
designated  by  the  Administrator  of  the 
EPA  as  a  reference  or  equivalent  method 
imder  40  CFR  Part  53.  promulgated  Feb- 
ruary 18,  1975  (40  FR  7044) .  A  concur- 
rent application  has  also  been  received 
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from  California  Air  Resources  Board, 
Sacramento,  California,  for  such  a  de- 
termination pertinent  to  the  Dasibi 
Model  1003-AH  ozone  analyzers  owmed 
by  that  agency.  If,  after  appropriate 
technical  study,  the  Administrator  de- 
termines that  this  method  should  be  so 
designated,  notice  thereof  will  be  given 
in  a  subsequent  issue  of  the  Federal  Reg- 
ister. 

Wilson  K.  Talley, 
Assistant  Administrator 
for  Research  and  Development. 

January  21, 1977. 

|FR  Doc .77-2905  Piled  1-28-77:8:45  am] 
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SPOKANE  VALLEY — RATHDRUM  PRAIRIE 
AQUIFER    IN    IDAHO  AND  WASHINGTON 

Proposal  on  EPA  Determination 

The  Public  Hesdth  Service  Act,  as 
amended  by  the  Safe  Drinking  Water 
Act,  Pub.  L.  93-^23,  88  Stat.  1661,  pro- 
vides in  section  1424(e) : 

(e)  If  the  Administrator  determines, 
on  his  own  initiative  or  upon  petition, 
that  an  area  has  an  aquifer  which  is  the 
sole  or  principal  drinking  water  som-ce 
for  the  area  and  which,  if  contaminated, 
would  create  a  significant  hstzard  to  pub- 
lic health,  he  shall  publish  notice  of  that 
determination  in  the  Federal  Register. 
After  the  publication  of  any  such  notice, 
no  commitment  for  Federal  financial  as- 
sistance (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered 
into  for  any  project  which  the  Admin- 
istrator determines  may  contaminate 
such  aquifer  through  a  recharge  zone  so 
as  to  create  a  significant  hazard  to  pub- 
lic health,  but  a  commitment  for  Federal 
financial  assistance  may,  if  authorized 
under  another  provision  of  law,  be  en- 
tered into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate 
the  aquifer. 

The  first  "sole  source"  designation  un- 
der Section  1424(e)  was  the  Edwards 
Underground  Reservoir,  San  Antonio, 
Texas.  The  designation,  rationale  for  the 
Edwards  designation  and  interim  proj- 
ect review  guidelines  were  published  in 
the  Federal  Register,  Vol.  40,  No.  242, 
Tuesday,  December  16,  1975.  National 
Guidelines  for  Implementation  of  Sec- 
tion 1424(e)  of  the  Safe  Drinking  Water 
Act  (Pub.  L.  93-523)  are  being  prepared 
and  will  be  published  in  the  Federal 
Register  soon. 

Petitions  have  been  presented  on  be- 
half of  the  Idaho  Coalition  for  Shore- 
lands  Preservation.  Spokane  Audubon 
Society,  Spokane  Vera  Valley  Citizens 
Committee  and  Spokane  Sierra  Club 
urging  the  U.S.  Environmental  Protec- 
tion Agency  to  make  a  "sole  source"  de- 
termination for  the  Spokane  Valley, 
Rathdrum  Prairie  Aquifer  in  Idaho  and 
Washington. 

In  view  of  the  foregoing,  the  Admin- 
istrator will  decide  whether  to  make  such 
a  determination  under  section  1424(e)  at 
the  earliest  date  consistent  with  a  thor- 
ough and  complete  review  of  the  relevant 
facts  and  considerations.  As  a  part  of 


that  review,  and  before  deciding  whether 
to  make  such  a  determination,  the  En- 
vironmental Piotection  Agency  intends 
to  develop  a  full,  factual  record  and  to 
consider  the  views  of  interested  persons. 
Accordingly,  the  Agency  soUcits  tlie  sub- 
mission of  comments,  data  and  refer- 
ences to  sources  of  information  relevant 
to  making  the  determination  provided 
for  in  section  1424(e) .  In  particular,  in- 
formation is  sought  concerning  the  geo- 
gi-aphical  boundaries  and  other  charac- 
teristics of  the  Spokane  Valley,  Rath- 
drum  Prairie  Aquifer,  the  recharge  zone 
for  that  aquifer,  the  area  or  areas  de- 
pendent upon  that  aquifer  for  drinking 
water,  the  significance  of  current  or  an- 
ticipated threats  to  pubhc  health  that 
might  result  from  contamination  of  the 
aquifer,  and  the  prospects  that  such 
contamination  will  occur  as  a  result  of 
current  activities  or  events  that  must  be 
anticipated. 

Comments,  data  and  references  in  re- 
sponse to  this  notice  should  be  submit- 
ted in  writing  to  EPA's  Region  X  Office : 
1200  Sixth  Avenue,  MS  409,  Seattle,  WA 
98101  no  later  than  March  20,  1977.  EPA 
has  documentation  concerning  the  Spo- 
kane Valley,  Rathdrum  Prairie  Aquifer 
which  is  available  for  ii\spection  at  the 
address  listed  above. 

There  has  been  significant  pubUc  in- 
terest in  this  matter  and  the  agency  will 
hold  an  uifonnal  public  hearing  on 
March  4.  1977  in  Spokane,  Washington 
at  the  Washington  Water  Power  Com- 
pany's Auditorium,  1411  East  Mission 
Street,  from  7:00  p.m.  to  10:30  p.m.  The 
public  is  invited  to  participate  at  the 
public  hearing. 

Dated:  January  21.  1977. 

Donald  P.  Dubois. 
Regional  Administrator. 
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STATE  OF  OKLAHOMA 

Approval  of  State  Plan  for  Certification  of 
Commercial  and  Private  Applicators  of 
Restricted  Use  Pesticides 

Section  4(a)  (2)  of  the  Federal  Insecti- 
cide, Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (86  Stat.  973;  7 
U.S.C.  136  eir  seq.) .  and  the  implement- 
ing regulations  of  40  CFR  Part  171,  re- 
quire each  State  desiring  to  certify  ap- 
plicators to  submit  a  plan  to  EPA  for 
its  certification  program.  Any  State  cer- 
tification program  under  this  section 
shall  be  maintained  in  accordance  with 
the  State  Plan  approved  under  this  sec- 
tion. 

On  November  30,  1976  notice  was  pub- 
lished in  the  Federal  Register  i41  FR 
52514  •  of  the  intent  of  the  Re^onal  Ad- 
ministrator. Environmental  Protection 
Agency  lEIPA^  Region  VI,  to  approve,  on 
a  contingency  basis,  the  Oklahoma  State 
Plan  for  Certification  of  Commercial 
and  Private  Applicators  of  Restricted 
Use  Pesticides  (Oklahoma  State  Plan>. 
Contingency  approval  w-as  requested  by 
the  State  of  Oklahoma  pending  enact- 


ment of  proposed  legislation  and  promul- 
gation of  a  recordkeeping  regulation 
thereunder. 

Complete  copies  of  the  Oklahoma 
State  Plan  i  except  for  sample  examina- 
tions >  were  made  available  for  public 
inspection  at  the  following  locations; 
Oklahoma  Department  of  Agriculture, 
Director.  Entomolog>'  and  Plant  Indus- 
try Division,  312  NE  28th  Street.  Room 
108,  Oklahoma  City,  Oklahoma;  U.S. 
Environmental  Protection  Agency.  Air 
and  Hazardous  Materials  Division.  Pes- 
ticides and  Hazardous  Materials  Branch. 
EPA.  Region  VI.  Dallas,  Texas:  and  the 
U.S.  Environmental  Protection  Agency. 
Federal  Register  Section.  Technical 
Ser\ices  Division.  Office  of  Pesticide  Pro- 
grams. Washington,  D.C. 

No  comments  were  received  conced- 
ing the  Oklahoma  State  Plan  duiing  the 
30  day  comment  period.  Therefore,  it  has 
been  determined  that  the  Oklahoma 
State  Plan  wUl  satisfy  the  requirements 
of  Section  4(a)  (2)  of  the  amended 
FIFRA  and  40  CFR  Part  171.  if  the  pro- 
posed legislation  is  enacted  and  the 
record  keeping  regulation  promulgated 
as  prescribed  in  the  Oklahoma  State 
Plan. 

The  Oklahoma  State  Plan  will  remain 
available  for  public  inspection  at  the 
Oklahoma  Department  of  Agriculture. 
State  Capitol  Building.  Oklahoma  City, 
Oklahoma. 

This  contingency  approval  shall  ex- 
pire October  21,  1977  if  these  terms  and 
conditions  are  not  satisfied  by  that  time. 
On  or  before  the  expiration  of  the  period 
of  contingency  approval,  a  notice  shall 
be  published  in  the  Federal  Register 
concerning  the  extent  to  which  these 
terms  and  conditions  have  been  satis- 
fied, and  tlie  approval  status  of  the 
Oklahoma  State  Plan  as  a  result  thereof. 

Effective  Date 

Pursuant  to  section  4idi  of  the  Ad- 
ministrative Procedure  Act,  5  U.S.C.  55.^ 
(d),  the  Agency  finds  that  there  Is  good 
cause  for  providing  that  the  contingency 
approval  granted  herein  to  the  Okla- 
homa State  Plan  shall  be  effective  upon 
signature  of  this  notice.  Neither  the 
Oklahoma  State  Plan  itself  nor  this 
Agency's  contingency  approval  of  the 
Plan  creates  any  direct  or  immediate 
obligation  on  pesticide  applicators  or 
other  persons  in  the  State  of  Oklahoma. 
Delays  in  starting  the  work  necessary  to 
implement  the  Plan  such  as  may  be 
occasioned  by  providing  some  later  effec- 
tive date  for  this  contingency  approval 
are  inconsistent  with  the  public  interest. 
Accordingly,  this  contingent  approval 
shall  become  effective  immediately. 

Dated:  January  19,  1977. 

John  C.  White. 
Regional   Administrator,   Envi- 
ronmental Protection  Agency, 
Region  VI. 

|FR  Doc  77-2909  FUed  1-28-77:8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Receipt  of  Application  To  Register  a  Pesti- 
cide Product  Containing  a  New  Active 
Ingredient 

The  U.S.  Forest  Service,  U.S.  Depart- 
ment of  Agriculture,  PO  Box  2417,  Wash- 
iiigton',%pc  20013.  has  submitted  to  the 
Environmental  Protection  Agency  (EPA) 
an  apRjlcation  to  register  the  pesticide 
product  Gypchek  Biological  insecticide 
for  the  Gypsy  Moth  (EPA  File  Symbol 
27586-E),  containing  20';  of  the  active 
ingredient  polyhedral  Inclusion  bodies 
of  gypsy  moth  nucleoixjlyhedrosis  virus 
which  has  not  been  included  in  any  pre- 
viously registered  pesticide  products.  The 
application  received  from  the  U.S.  For- 
est Service  proposes  that  the  product 
loe  classified  for  general  use  in  gypsy 
moth  control.  PM17 

Application  was  m^de  pursuant  to  the 
provisions  of  the  Federal  Insecticide, 
Fimglcide,  and  Rodenticide  Act(FIFRA  > , 
as  amended  (86  Stat.  973,  89  Stat.  751, 
7  XJS.C.  136(a)  et  seq.),  and  the  regu- 
lations thereunder  (40  CPR  Part  162). 
Notice  of  receipt  of  this  app(ication  is 
made  In  accordance  with  the  provisions 
of  Section  3(c)  (4)  of  PIFRA  (40  CPR 
162.2(b)  (6m  and  does  not  indicate  a 
decision  by  the  Agency  on  the  applica- 
tion. 

Any  Federal  agency  or  other  inter- 
ested persons  are  invited  to  submit 
written  comments  on  this  application  to 
the  Federal  Register  Section,  Technical 
Services  Division  (WH-569),  Office  of 
Pesticide  Programs,  Environmental  Pro- 
tection Agency,  Rm.  401,  East  Tower,  401 
M  Street  SW.,  Washington,  D.C.  20460. 
Three  copies  of  the  comments  should  be 
submitted  to  facilitate  the  work  of  the 
Agency  and  others  Interested  in  inspect- 
ing them.  The  comments  must  be  re- 
ceived within  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  bear  a  notation 
indicating  the  EPA  FUe  Symbol  "27586- 
E."  Comments  received  within  the  spec- 
ified time  period  will  be  considered 
before  a  final  decision  is  made  with  re- 
spect to  the  pending  application.  Com- 
ments received  after  the  specified  time 
period  will  be  considered  only  to  the 
extent  possible  without  delaying  process- 
ing of  the  application.  Specific  questions 
concerning  this  application  should  be 
directed  to  the  designated  Product 
Manager  (PM) ,  Registration  Division 
(WH-567),  Office  of  Pesticide  Programs, 
at  the  above  address  or  by  telephone  at 
202/426-9425. 

Notice  of  approval  or  denial  of  this 
an>llcation  to  register  Gypchek  Biologi- 
cal Insecticide  for  the  Gypsy  Moth  will 
be  smnounced  in  the  Fbderai.  Register. 
The  label  furnished  by  the  U.S.  Forest 
Service,  as  well  as  all  written  comments 
filed  pursuant  to  this  notice,  will  be 
available  for  public  inspection  in  the 
office  of  Uie  Federal  Register  Section 


fn>m  8:30  &jn.  to  4:30  p.m.  McHiday 
through  Friday. 

Dated:  January  24, 1977. 

DonoLAS  D.  Camp, 

Acting.  Director 
Registration  Division. 

[FR  Doc.77-2910  Piled  l-2&-77;8:45  am] 
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NOTICE  OF  RECEIPT  OF  APPLICATION  FOR 

PESTICIDE  REGISTRATION 

Data  to  be  Considered  in  Support  of 
Applications 

On  November  19,  1973,  the  Environ- 
mental Protection  Agency  (EPA)  pub* 
llshed  in  the  Federal  Register  (39  FR 
31862)  its  interim  policy  with  respect  to 
the  administration  of  Section  3(c)(1) 
iD)  of  the  Federal  Insecticide,  Fungi- 
cide, and  Rodenticide  Act  (FIFRA),  as 
amended  ["Interim  Policy  Statement"]. 
On  January  22,  1976,  EPA  published  in 
the  Federal  Register  a  document  en- 
titled "Registration  of  a  Pesticide  Prod- 
uct— Consideration  of  Data  by  the  Ad- 
ministrator in  Support  of  an  Applica- 
tion" [41  FR  33391.  This  document  de- 
scribed the  changes  in  the  Agency's  pro- 
cedures for  implementing  Section  3(c) 
(1)  (D)  of  FIFRA,  as  set  out  in  the  In- 
terim Policy  Statement,  which  were  ef- 
fectuated by  the  enactment  of  the  recent 
amendments  to  FIFRA  on  November  28, 
1975  [Pub.  L.  94-1401,  and  the  new  reg- 
ulations governing  the  registration  and 
re -registration  of  pesticides  which  be- 
came effective  on  August  4,  1975  ( 40  CFR 
Part  162]. 

Pursuant  to  the  procedures  set  forth  in 
these  Federal  Register  documents,  EPA 
hereby  gives  notice  of  the  applications 
for  pesticide  registration  listed  below.  In 
some  cases  these  applications  have  re- 
cently been  received;  in  other  cases,  ap- 
plications have  been  amended  by  the 
submission  of  additional  supporting 
data,  the  election  of  a  new  method  of 
support,  or  the  submission  of  new  "offei- 
to  pay"  statements. 

In  the  case  of  all  applications,  the 
labeling  furnished  by  the  applicant  for 
the  product  will  be  available  for  inspec- 
tion at  the  Environmental  Protection 
Agency,  Room  209,  East  Tower,  401  M 
Street,  SW.,  Washington,  DC  20460.  Hi 
the  case  of  applications  subject  to  tbe 
new  Section  3  regulations,  and  applica- 
tions not  subject  to  the  new  Section  3 
regulations  which  utilize  either  the  2(a) 
or  2(b)  method  of  support  specified  in 
the  Interim  Policy  Statement,  all  data 
citations  submitted  or  referenced  by  the 
applicant  in  support  of  the  application 
will  be  made  available  for  Inspection  at 
the  above  address.  This  information 
(proposed  labeling  and,  where  appli- 
cable, data  citations)  will  also  be  sup- 
plied by  mall,  upon  request.  However, 
such  a  request  should  be  made  only  when 


circumstances  make  it  inconvenient  for 
the  inspection  to  be  made  at  the  Agency 
offices. 

Any  person  who  (a)  is  or  has  been  an 
applicant,  (b)  believes  thtU;  data  he  de- 
veloped and  submitted  to  EPA  on  or  after 
January  1,  1970,  Is  being  used  to  sup- 
port an  application  described  in  this  no- 
tice, (c)  desires  to  assert  a  claim  under 
Section  3(c)(1)(D)  for  such  use  of  his 
data,  and  (d)  wishes  to  preserve  his  right 
to  have  the  Administrator  determine  the 
amount  of  reasonable  compensation  to 
which  he  is  entitled  for  such  use  of  the 
data  or  the  status  of  such  data  under 
Section  10  must  notify  the  Administra- 
tor and  the  applicant  named  in  the  no- 
tice in  the  Federal  RscisTeR  of  his  claim 
by  certified  mail.  Notification  to  the  Ad- 
ministrator should  be  addressed  to  the 
Product  Control  Branch,  Registration  Di- 
vision (WH-567) ,  Office  of  Pesticide  Pro- 
grams, Environmental  Protection  Agency. 
401  M  St.  SW,  Washington,  DC  20460. 
Every  such  claimant  must  Include,  at  a 
minimum,  the  information  listed  in  tlie 
Interim  Policy  Statement  of  Novem- 
ber 19,  1973. 

Specific  questions  concerning  applica- 
tions made  to  the  Agency  should  be 
addressed  to  the  designated  Product 
Manager  (PM),  Registration  Division 
(WH-567),  Office  of  Pesticide  Programs, 
at  the  above  address,  or  by  telephone  as 
follows : 

PM  11,  12,  &  13 — 202/756-9315 

PM  21  &  23 — 202/426-2464 

PM  24 — 202/755-2196 

PM  31—202/426-2835 

PM  33— 202/75&-9041 

PM  15,  16,  &  17—202/426-9425 

PM  23 — 202/765-1397 

PM  25— 202/428-2632 

PM  32—202/426-9486 

PM  34—202/426-9490 

The  Interim  Policy  Statement  requires 
that  claims  for  compensation  be  filed 
within  60  days  of  publication  of  this 
notice.  With  the  exception  of  2(c)  appli- 
cations not  subject  to  the  new  Section  3 
regulations,  and  for  which  a  sixty-day 
hold  period  for  claims  is  provided,  EPA 
will  not  delay  any  registration  pending 
the  assertion  of  claims  for  compensation 
or  the  determination  of  reasonable  com- 
pensation. Inquiries  and  assertions  that 
data  relied  upon  are  subject  to  protection 
under  Section  10  of  PIPRA,  as  amended, 
should  be  made  within  30  days  subse- 
quent to  publication  of  this  notice. 

Dated:  January  24,  1977. 

Douglas  D.  Cabjpt. 
Acting  Director, 
Registration  Division. 

Applications  Received   (OPP — 33000,  489) 

EPA  PUo  Symbol  lOO-UT.  Ctba-Geigy  Corp., 
PO  Box  11422,  Greensboro  NC  27409.  CIBA- 
OEIGT  COA-24705  TECHNICAl,.  Active 
IngredlentB:  a-Chloro-N'-(2-ethyl-6-meth- 
ylplienyl)-N-(2  -  metlkojty-l-methylethyl) 
acetamlde  95%.  Method  of  Support:  Appli- 
cation proceeds  under  2(b)  of  interim 
policy.  PM24 
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EPA  File  Symbol  121-RU.  Cutter  Laboratories, 
Inc..  Regulatory  Affairs  Dept.,  4th  and 
Parker  Sts.,  Berkeley  CA  94710.  CUTTER 
INSECT  REPELLE^fT  FOAM.  Active  In- 
t;redieuts:  N.N-Dlethyl-meta-toluamide 
27.7',;  Other  isomers  1.46%;  Dimethyl 
Plithalate  2.5%;  Dl-n-propyl  isocincho- 
meronate  0.83'f:;  N-octyl  bicycloheptene 
dicarboximide  0.83%.  Method  of  Support: 
Application  proceeds  under  2(c)  of  interim 
policy.  Republished:  Revised  offer  to  pay 
statement  submitted.  PM17 

EPA  File  Symbol  121-RL.  Cutter  Laboratories, 
Inc.  CUTTER  INSECT  REPELLENT  SPRAY 
Active  Ingredients:  NJJ-Dlethyl-meta- 
toluamlde  17.1%;  Other  Isomers  0.9''.  ; 
Dimethyl  Phthalate  12%;  Dl-n-propyl  Iso- 
cinchomeronate  1%;  N-octyl  bicyclohep- 
tene dicarboximide  1%.  Method  of  Sup- 
port: Application  proceeds  under  2(c)  of 
interim  policy.  Republished:  Revised  offer 
to  pay  statement  submitted.  PM17 

EPA  Pile  Symbol  I21-RA.  Cutter  Laboratories. 
Inc.  CUTTER  mSECT  REPELLENT  LO- 
TION. Active  Ingredients:  N,N-diethyl- 
meta-toluamlde  53.25%;  Other  isomers 
1.75^f;  Dimethyl  Phthalate  13  Tr:  Di-n- 
propyl  Isoclachomeronate  1%;  N-octyl  bi- 
cycloheptene dicarboximide  1  % .  Method  of 
Support:  Application  proceeds  under  2(c» 
of  interim  policy.  Republl^ed:  Revised 
offer  to  pay  statement  submitted.  PM17 

EPA  Reg.  No.  239-2418.  Chevron  Chemical 
Co. — Ortho  Dlv.,  940  Henaley  St.,  Richmond 
CA  94804.  ORTHENE  76-S  SOLUBLE 
POWDER.  Active  Ingrredlents:  Acephate 
(0,S-Dlmethyl  acetyl-pho^horamldothio- 
ate)  75%.  Method  of  Support:  Application 
proceds  under  2(a)  of  interim  policv.  Re- 
published: New  uses.  PMie 

EPA  Reg.  No.  270-65.  Farnam  Co.,  8701  N. 
29th  St..  Omaha  NB  63112.  TOP  H  OLOSS 
WITH  FLY  REPELLENT.  Active  Ingredi- 
ents: N-octyl  bicycloheptene  dicarboxi- 
mide 1.00%;  Dl-n-propyl  isoclnchomero- 
nate  0.40%;  Isopropyl  Lanolin  Ester  9.00 -^'r. 
Method  of  Support:  Application  proceeds 
under  2(a)  of  Interim  policy.  PM17 

EPA  Reg.  No.  279-1364.  FMC  Corp..  Agri- 
cultural Chemical  Dlv.,  100  Niagara  St  , 
Middleport  NY  14105.  PHOSDRIN  2  DUST 
INSECTICIDE.  Active  Ingredients:  Alpha 
Isomer  of  2-carbomethoxyl-l-methylvlnyl 
dimethyl  phosphate  1.20%;  Related  Com- 
pounds 0.80%.  Method  of  Support:  Appli- 
cation proceeds  under  2(b)  of  interim 
policy.  Application  for  reregistration.  PM16 

EPA  Reg.  No.  432-439.  S.  B.  Penick  &  Co 
1050  Wail  St.,  W.,  Lyndhurst  NJ  07071 
SBP-1382  CONCENTRATE  16.  Active  In- 
gredients: (5-Benzyl-l-3-furyl)  methyl 
2,2  -  dlmethyl-3-(2-methylpropenyl)cyclo- 
propanecarboxylate  15.00%;  Related  com- 
pounds 2.04%;  Aromatic  petroleum  hydro- 
carbons 19.88%.  Method  of  Support:"  Ap- 
plication proceeds  under  2(b)  of  interim 
policy.  PM17 

EPA  Reg.  No.  476-1979.  Stauffer  Chemical  Co 
Westport  CT  06880.  RO-NEET  6-E  EMUL- 
SIFIABLE  LIQUID.  Active  Ingredients:  S- 
ethyl  cyclohexylethylthiocarbamate  73.9'.  . 
Method  of  Support:  Application  proceeds 
under  2(a)   of  Interim  policy.  PM25 

EPA  Reg.  No.  551-200.  Baird  &  McOuire.  Inc  . 
Manufacturing  Chemists.  South  St.,  Hol- 
brook  MS  02343.  MTTE  REPELLENT 
CLOTHING  APPLICATION.  Active  Ingre- 
dients: Benzyl  Benzoate  90%.  Method  of 
Support:  Application  proceeds  under  2(b) 
of  interim  policy.  PM17 

EP-A  Reg.  No.  748-207.  PPG  Industries  Inc.. 
One  Gateway  Otr.,  Pltteburg^i  PA  15222 
CHEM  HOE  PL4.  Active  Ingredients:  Iso- 
propyl carbanUate  43.0%.  Method  of  Sup- 
port: Application  proceeds  imder  2(a)  of 
interim  policy.  Republished:  Added  use  In 
irrigation  systems.  PM26 


EPA  File  Symbol  892-GR.  Pioneer  Manufac- 
turing Co.,  3053  E.  87th  St..  Cleveland  OH 
44104.  PIONEER  INSTANT  WIPE  &  CLEAN- 
LIQUID.  Active  Ingredieots :  n-Alkyl  (60' 
C14,  30%  C16,  6%  C18)  dimethyl  benzyl 
ammonium  chlorides  0.09 '~r ;  n-Alkyl  (68' 
C12,  32';  C14)  dimethyl  ethylbenzyl  am- 
monium chlorides  0.09'".  :  Tetrasodlum 
ethylenediamlne  tetraacetate  1.44'--  :  So- 
dium Metasllicate  0.13%.  Method  of  Sup- 
port: Application  proceeds  under  2ib)  of 
interim  policy.  PM33 

EPA  Reg.  No.  1023-51.  The  Upjohn  Co  .  7171 
Portage  Rd..  Kalamazoo  MI  49001.  PROXOL 
80  SP  INSECTICIDE.  Active  Ingredients: 
Dimethyl  (2,2.2-trlchloro-I-hydroxyethyl  i 
phosphonate  60'",.  Method  of  Support: 
Application  proceeds  under  2(a)  of  interim 
policy.  Republished:  Dosage  rate  reduc- 
tion. PM16 

EPA  Reg.  No.  1266-28.  Malter  International 
Corp.,  PO  Box  6099.  New  Orleans  LA  70174 
AIRBORNE  INSECT  KILLER.  Active  In- 
gredients: Petroleum  Distillates  58.46'.  : 
Aromatic  Hydrocarix)ns  15.55%;  Essential 
Oils  03.03"; ;  Technical  Piperonyl  Butoxide 
01.30';;  Pyrethrins  00.26%  .  Method  of  Sup- 
port: Application  proceeds  under  2ia)  oi 
interim  policy.  PM17 

EPA  Pile  Symbol  1266-RLT,  Malter  Inter- 
national Corp.  ADIOS  DEODORIZING  IN- 
SECT SPRAY.  Active  Ingredients:  Petro- 
leum dlstUIates  18.270%;  Tetramethrin 
0.260%;  Related  compounds  0.034^"^;  (5- 
Benzyl-3-furyl)  methyl  2,2-dimethyl-3-(2- 
methylpropenyl )  cyclopropanecarboxylate 
0.250%;  related  compounds  0.033%.  Meth- 
od of  Support:  Application  proceeds  under 
2(c)  of  interim  policy.  Republished:  Re- 
vised offer  to  pay  statement  submitted. 
PM17 

EPA  Reg.  No.  1706-95.  Nalco  Chemical  Co  . 
6216  W.  66th  PI..  Chicago  IL  60638.  273 
MICROORGANISM  CONTROL  CHEMICAL. 
Active  Ingredients:  Methylene  bls(thio- 
cyanate)  10' ;  .  Method  of  Support :  Applica- 
tion proceeds  under  2(a)  of  Interim  policy. 
Republished:  New  use.  PM33 

EPA  Reg.  No.  1706-146.  Nalco  Chemical  Co. 
NALCO  2532.  Active  Ingredients:  n-alkyi 
(60-^;  C14,  30%  C16.  6%  C18)  dimethyl 
benzyl  ammonium  chloride  12.5%;  Bis- 
(tri-n-butyltin)  oxide  2.6'^;.  Method  of 
Support:  Application  proceeds  under  2 (at 
of  Interim  policv.  Republished:  New  use 
PM33 

EPA  Reg  No.  1757-57.  Drew  Chemical  Corp  . 
701  Jefferson  Rd..  Parslppany  NJ  07054 
BIOSPERSE  219.  Active  Ingredients:  Tri- 
butyl  chloride  complex  of  ethylene  oxide 
condensate  of  dehydroabiethylamine 
9.63 ^  .  Method  of  Support:  Application 
proceeds  under  2(a)  of  interim  policy.  Re- 
published: Added  new  use.  PM33 

EPA  Reg.  No.  1812-49.  Parramore  &  Gnffin, 
PO  Box  1847,  Valdosta  GA.  25^:  WETTA- 
BLE  MALATHION.  Active  Ingredients: 
Malathion  25*^.  Method  of  Support:  Ap- 
plication proceeds  under  2(b)  of  interim 
policy.  Application  f6r  reregistration 
PM16 

EP.'V  Reg.  No.  3051-32.  Asricultural  Products 
Co  111"  .  PC  Drawer  A.  Mesquite  NM  88048. 
AGCO  4'  MALATHION  DUST.  Active  In. 
predients:  Malathion  400',.  Method  of 
Support;  Application  proceeds  under  2ib) 
of  interim  policy.  Application  for  reregis- 
tration   PMIG 

EPA  Reg.  No  3125-102.  Chemagro.  Agricul- 
tural Div.,  Mobay  Chemical  Corp  ,  Box 
4913,  Kansa.s  City  MO  64120.  QUTHION  2L 
EMULSIFIABLE  INSECTICIDE.  Active  In- 
gredients: 0.0-Dimeth]/l  S-(4-oxol,2,3-ben- 
zotriazin-3  (4H) -yl)  methyl]  phosphoro- 
dithioate  22,2%;  Aromatic  Petroleum  Dis- 
tillate 67.8%  .  Method  of  Support:  Applica- 
tion proceeds  under  2(a)  of  Interim  policv. 
Republished:  Amendments.  PM12 


EPA  Reg.  No  3125-123.  Chemagro.  GUTHION 
28  EMULSIFIABLE  INSECTICIDE.  Active 
Ingredients:  O.O-Dimethyl  Sf (4oxo-1.2.3- 
beuzotrlazIn-3^4H) -yDmethyl]  phosphoro- 
dithioate  22 '<  ;  Method  of  Support:  Appli- 
cation proceeds  under  2(a)  of  interim  pul- 
icy   Republished:  -Amendments.  PM12 

EPA  File  Symbol  3286-UU.  Ferd  Sta3el  Co  . 
PO  Box  2380.  San  Antonio  TX  78298  5 
MALATHION  DUST.  Ative  Ingredients 
Malathion  b'", .  Method  of  Support:  Appli- 
cation proceeds  under  2(C)  of  interim  pol- 
icy. Republished:  Revised  offer  to  pay 
staicment  submitted.  PM16 

EPA  Reg  No.  4313-3.  Carroll  Co .  2900  W. 
Klngsley  Rd.,  Garland  TX  75041, 
THRIFTY  PINE  PINE  ODOR  DISINFECT- 
ANT. Active  Ingredient"! :  Isopropyl  alcohol 
19.3 '^  ;  Pine  OU  14.69;  ;  Coconut  Oil  Soap 
6  1'':  ;  ortho  -  benzyl  -  para  -  chlorophenol 
26'- :  Potassium  ortho-benzyl-para-chloro- 
phenate  0.4'",.  Method  of  Support:  Appli- 
cation proceeds  under  2(b>  of  interim  pol- 
icy. PM32 

EPA  Reg.  No.  4450-34.  Chemex  Chemicals  ^■ 
Coating  Co..  Inc.,  PO  Box  5072,  Tampa  FL 
33676.  CHEMEX  WASP  &  HORNET  INSEC- 
TICIDE SPRAY.  Active  Ingredients:  (5- 
benzyl-3-furyl)  methyl  2.2-dimethyl-3-(2- 
methylpropenyl )  cyclopropanecarboxylate 
0.250%;  Related  compounds  0.034'^:  Aro- 
matic petroleum  hydrocarbons  0^31";;  Pe- 
troleum distiUate  26.375'^  .  Method  of  Sup- 
port: Application  proceeds  under  2(c)  of 
interim  policy.  Republished:  Revised  offer 
to  pay  statement  submitted.  PM34 

EPA  Reg.  No.  4643-5.  Dearborn  Chemical  Div  . 
300  Genesee  St  .  Lake  Zurich  IL  60047 
DEARCIDE  711.  Active  Ingredients:  S<.i- 
dlum  Peniachloropheuate  25.3";:  Sodium 
Trichlorophenate  6.8%;  Sodium  Salt-s  of 
Other  Chlorophenols  and  Related  Com- 
pounds 3.5%.  Method  of  Support:  Appli- 
cation proceeds  under  2(b)  of  interim  pol- 
icy. PM32 

EPA  Reg.  No.  4652-4  Crown  Chemical  Co  . 
1416  N.  Dixie  Highwav,  Hollywood  FL  330.ii' 
WONDER  BUG  KILLER.  Active  Ingre- 
dients: Pyrethrins  0.05%;  Piperonyl  Butox- 
ide, Technical  0.26%;  0,Odiethyi  0(2iso- 
propyl4methyl6pyrimidlnyl )  phosphoro- 
thioate  0.50"/^;  Petroleum  Distillates 
99.00";.  Method  of  Support:  Application 
proceeds  under  2(c)  of  Interim  policy.  Re- 
published: Revised  offer  to  pay  statement 
submittal.  PM16 

EPA  Reg.  No.  4691-3.  Philip  Roxane  Ii,  •  . 
2621  N.  Belt  Highway,  St.  Joseph  MO  645i>L' 
PETS'  BEST  MANGE  LOTION.  Active  In- 
gredient.s:  Ganuna  Isomer  of  Benzene  Hex- 
achloride  from  Lindane  0.10";;  Rotenone 
0.12'r;  2.2-Methylenebis  (4-chlorophenol  i 
I  Dichlorophene )  0.5"::  Benzyl  Benzoa  .» 
30'.  ;  Lsopropyl  Alcohol  6838'  Method  o: 
Support:  Application  proceeds  under  2il). 
of  interim  policy.  PMIT 

EPA   Reg     No.   5197-49.   Kern   Manufaclurii.  .■ 
Corp.,  Kem  International  Bldg  .  Tucker  GA 
30084.  KEM  KEMSECT.  Active  Ingredient' 
(5-Benzyl-3-furyl )       methyl-2.2-dlmetlivl- 
3-(2-methylpropenyl )  cyclopropaneirir- 

boxylate  0.200'-:  Related  compound.-, 
0.028'.:  d-trans  Allethrin  (alhl  hoinoloa 
of  Cinerin  1)  C.150'.  ;  Related  compouds 
0.012':  ;  Aromatic  petroleum  hydrocarbn-.  .; 
0  272-  .  Method  of  Support:  A;)pli'-atiii:i 
proceeds  under  2ibi  of  interim  poli.-v 
PM17 

EPA  Reg.  No.  5204-14.  M&T  Chemicals.  Ini  . 
PO  Box  1104.  Rahwav  NJ  07065  BIOMFI 
607  SANITIZER  FOR  LAUNDRY.  Active  In- 
gredients :  Dilsobutylphenoxyethoxy  di- 
methyl benzyl  ammonium  chloride  mono- 
hydrate  39.35'^;  Isopropanol  14.85':;:  Tri- 
n-butylttn  benzoate  5.30% .  Method  of  Sup- 
port: Application  proceed.s  under  2(bi  of 
Interim  policy.  PM  33 
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■PA  Reg.  No.  5348-12.  Patco  Lawn  Products, 
DlT.  of  Vaughan'8  S«e<l  Co.,  Chimney 
Bock  Rd.,  Bound  Brook  NJ  08806.  PATCO 
CBABOBAS8  PREVENTER.  Active  Ingre- 
dlenta:  Dlmethyleeter  of  tetracblorotereph- 
ttuJle  Acid  6.0%.  Metbod  of  Support:  Ap- 
pUcAtlon  proceeds  under  2(b)  of  Interim 
policy.  Application  for  rereglstratlon.  PM23 

SPA  PUe  Symbol  6188-RR.  National  Chemi- 
cals, Inc.,  Winona  MN  55987.  Q-IV.  Ac- 
tive Ingredients:  Didecyl  dimethyl  am- 
monium chloride  7.5'/;  Isopropanol  3.0'>. 
Method  of  Support:  Application  proceeds 
under  2(b)  of  interim  policy.  PM31 

BPA  Pile  S>-mbol  7001-EGE.  Occidental 
Chemical  Co.,  PO  Box  198.  Lathrop  CA 
96330.  SYSTEMIC  DISEASE  CONTROL.  Ac- 
tive Ingredients:  Benomyl  (Methyl  l-(bu- 
tylcarbamoyl )  2-benzlixUdazolecarbamate) 
60%.  Method  of  Support:  Application  pro- 
ceeds under  2(b)  of  interim  policy.  PM22 

KPA  PUe  Symbol  7116-1.  U.N.X.  Chemicals. 
Inc..  Oreenvllle  NC  27834.  AIXY  DISIN- 
PECTANT  —  SANITIZER  —  DEODORANT. 
Active  Ingredients:  Alkyl  (C14  SO'-l,  C12 
40%,  C16  iCc)  dimethyl  benzyl  ammoni- 
um chloride  10.00%:  Ethanol  2.50%.  Meth- 
od of  Support:  Application  proceeds  under 
2(b)  <rf  Interim  policy.  PM31 

KPA  Pile  Symbol  7173-RXJE.  Chempar  Chem- 
ical Co.,  Inc..  260  Madison  Ave,,  New  York 
NT  10010.  CHEMPAR  AMINOTRIAZOLE  90. 
Actlvs  Ingredients:  Amltrole  (3-amino- 
1,3,4-tnazole)  90%.  Method  of  Support: 
Application  proceeds  under  2(b>  of  Interim 
policy.  PM25 

EPA  Pile  Symbol  7182-1.  3M  Co..  3M  Center 
Bldg.  2236SE.  St.  Paul  MN  55101.  EMBARK 
4-S  PLANT  GROWTH  REGULATOR.  Active 
Ingredients:  Dlethanolamlne  salt  of  me- 
fluidlde  (W-2,4-dlmethyl  16)trifluorometh- 
yl)  BUlfonyl[  amino)  phenyl]  acetamlde] 
62%.  Method  of  Support:  Application  pro- 
ceeds under  2(a)   of  Interim  pwUcy.  PM26 

EPA  PU«  Symbol  72ie-RO.  Ecco  Chemicals, 
Inc..  Dallas  TX  76247.  ECCO  SAN  760.  Ac- 
tive Ingredients:  Didecyl  dimethyl  ammo- 
nium chloride  7.5 T;  Isopropanol  S.O'"!-. 
Method  of  Support:  Application  proceeds 
\inder  2(b)  of  interim  policy.  PM31 

EPA  Pile  Symbol  7631-RU.  Modern  Pool  Prod- 
ucts, Inc.,  737  Canal  St.,  Stamford  CT 
Ofl002.  ALOEM  U.  Active  Ingredients: 
n-Alkyl  (60%  C14,  30%  C16,  5%  C12.  5% 
C18)  dimethyl  benzyl  anunonlum  chlorides 
6%:  n-Alkyl  (68%  Cl2.  32%  C14)  dlmethyl- 
etbylbenzyl  ammonium  chlorides  6%. 
Method  of  Support:  Application  proceeds 
under  2(b)  of  Interim  policy.  PM24 

KPA  PUe  Symbol  7631-RO.  Modem  Pool  Prod- 
ucts, Inc.  DELUXE  ALGAECIDE.  Active 
Ingredlente:  n-Alkyl  (60%  014,  30%  C16. 
5%  C12,  6%  C18)  dimethyl  benzyl  ammoni- 
um chlorides  2.5% :  n-Alkyl  (68%  C12,  327o 
C14)  dimethyl  ethylbenzyl  ammonium 
Chlorides  2.6'^: .  Method  of  Support:  Appli- 
cation proceeds  under  2(b)  of  interim  pol- 
icy. PM24 
EPA  PUe  Symbol  9339-0.  Plexabar  Corp..  140 
Walnut  St.,  Northvale  NJ  07647.  PLEXA- 
BAR BACTERIOSTATIC  RUG  SHAMPOO 
CONCENTRATE.  Active  Ingredients:  (3,5- 
dlmethyl  -  2.4  -  dlchlorophenol )  ( DCMX ) 
1.80%;  Sodium  Salt  of  Ethylenedlamlne 
tetro  acetic  acid  (EDTA)  0.06%;  Isopropyl 
Alcohol  1.60%.  Method  of  Support:  Appli- 
cation proceeds  under  2(b)  of  interim  pol- 
icy. PM32 
EPA  PUe  Symbol  9638-A.  Sellers  Chemical 
Corp.,  PO  Box  23623.  Harahan  LA  70183. 
PLO-MO  10  TOBACCO  SUCKER  CON- 
TROL AGENT.  Active  ngredlents:  n-Dec- 
■aol  (Ptetty  Alcohol  ClO)  79.0%.  Method 
of  Support:  Application  proceeds  under 
3(b)  of  Interim  poUcy.  PM25 


NOTICES 

BPA  Pile  Symbol  11741-RU.  D.  W.  Davies  & 
Co.,  Inc,  3200  PbUUps  Ave,  Racine  Wl 
63403.  DAVIES  "SURE-SAN".  Active  Ingre- 
dients: n-Alkyl  (80%  C14.  30%  C16.  6% 
012,  6%  018)  dimethyl  benzyl  ammonium 
ohlMldea  6.0%;  n-Alkyl  (68%  C12,  32% 
C14)  dimethyl  ethylbenzyl  anunonlum 
chlorides  6.0%;  Phosphoric  Acid  30.0%. 
MeUiod  of  Support:  Application  proceeds 
under  2(b)   of  Interim  policy.  PM32 

EPA  Pile  Symbol  12004-E.  Aerosol  &  Pharma- 
ceutical Specialist  Assoc.,  George  P.  De- 
Poney,  9852  Cowden  St.,  Philadelphia  PA 
19115.  SAN-A-SAFE.  Active  Ingredients: 
Benzethenlum  Chloride  0.25%.  Method  of 
Support:  Application  proceeds  under  2(b) 
of  interim  policy.  PM31 

EPA  File  Symbol  14819-U.  Universal  Chemi- 
cals &  Supplies,  Inc.,  3043  Walnut  St.,  Den- 
ver CO  80205.  UNIVERSAL  ALGIPECT  2000. 
AcUve  Ingredients:  n-Alkyl  (60%  C14, 
30%  C16,  5%  C12,  5%  C18)  dimethyl 
benzyl  ammonium  chlorides  5'; ;  n-Alkyl 
(68%  C12,  32%  C14)  dimethyl  ethylbenzyl 
ammonliun  chlorides  5%.  Method  of  Sup- 
port: Application  proceeds  under  2(b)  of 
interim  policy.  Republished:  Revised  offer 
to  pay  statement  submitted.  PM24 

EPA  Pile  Symbol  15057-0.  Vltex  Chemical, 
Inc.,  5000  Track  Rd.,  Cleveland  OH  44127. 
VITEX  NO-ALG.  Active  Ingredients:  n- 
Alkyl  (60%  C14,  30%  C16.  5%  C12,  5%  CIS) 
dimethyl  benzyl  ammonium  chlorides  5  % ; 
n-Aikyl  (68%  C12,  32%  C14)  dimethyl 
ethylbenzyl  ammonium  chlorides  5%. 
Method  of  Support:  Application  proceeds 
under  2(b)  of  Interim  policy.  Republished: 
Revised  offer  to  pay  statement  submitted. 
PM3I 

EPA  Reg.  No.  16377-2.  Gloes-AU  Products  Co., 
2317  Parmenter  St..  Mlddleton  WI  53562. 
WIPE-OUT.  Active  Ingredients:  n-Alkyl 
(60%  C14,  307e  016,  6%  C12,  6%  C18)  di- 
methyl benzyl  ammonium  chlorides  2.25  % ; 
n-Alkyl  (68%  C12,  32%  C14)  dimethyl  eth- 
ylbenzyl ammonium  chlorides  2.26% ;  Sodi- 
um Carbonate  3.00%;  Tetrasodium  ethyl- 
enedlamlne tetraacetate  1.00%.  Method  of 
Support:  Application  proceeds  under  2(b) 
of  Interim  policy.  Republished:  Revised 
offer  to  pay  statement  submitted.  PM31 

EPA  Reg.  No.  270-1364.  FMC  Corp.,  Agricul- 
tural Chemical  Dlv.,  100  Niagara  St.,  Mld- 
dleport'NY  14105.  PHOSDRIN  2  DUST  IN- 
SECTICIDE. Active  Ingredients:  Alpha 
Isomer  of  2-carbomethoxyl-l-methylvlnyl 
dimethyl  pho^hate  1.20%;  Related  Com- 
poimds  0.80%.  Method  of  Support:  Appli- 
cation proceeds  under  2(b)  of  Interim 
policy.  Application,  for  reregistaation.  PM16 
EPA  R^.  No.  432-439.  S.  B.  Penlck  &  Co.,  1050 
WaU  St..  W.,  Lyndhurst  NJ  07071.  SBP- 
1382  CONCENTRATE  15.  Active  Ingredi- 
ents: (6-Benzyl-l-3-furyl)  methyl  22- 
dlmethyl-3-  (2-methylpropenyl )  cyclopro- 
panecarboxylate  16.00%;  Related  oom- 
poundfl  2.04%;  Aromatic  petroleum  hydro- 
carbons 19.86%.  Method  of  Support:  AppU- 
catlon  proceeds  under  2(b)  of  interim 
policy.  PM17 
EPA  Reg.  No.  476-1979.  Stauffer  Chemical 
Co.,  Westport  CT  06880.  RO-NEET  6-E 
EMULSIPIABLE  LIQUID.  Active  Ingredi- 
ents: S-ethyl  cyclohexylethylthlocarbamate 
73.9%.  Method  of  Support:  Application 
proceeds  under  2(a)  of  Interim  policy. 
PM26 
EPA  Reg.  No.  551-200.  Balrd  &  McGulre,  Inc., 
Manufacturing  Chemists,  Soutii  St.,  Hol- 
brook  MS  02343.  MITE  REPELLENT 
CLOTHLNG  APPLICATION.  Active  Ingre- 
dlMits:  Benzyl  Benzoate  90%.  Method  of 
Support:  Application  proceeds  under  2(b) 
of  Interim  policy.  PM17 
EPA  Reg.  No.  748-207.  PPG  Industries,  Inc., 
One  Gateway  Ctr.,  Pittsburgh  PA  16222. 
OBEM  HOE  PL4.  Active  Ingredlente:  Iso- 


propyl carfoanUate  43.0%.  Method  of  Sup- 
port: AppUcatlon  proceeds  tinder  2(a)   of 
interim  policy.  Rapubllshed:  Added  use  In 
Irrigation  systems.  PM26 
EPA  FUe  Symbol  89a-OR.  Pioneer  Manufac- 
tiu^ng  Co.,  3063  B.  8Tth  St.,  Cleveland  OH 
44104.  PIONEER  INSTANT  WIPE  &  CLEAN 
LIQUID.  Active  Ingredients:  n-Alkyl  (60% 
C14,  30%   CIS.  6%  C18)    dimethyl  benzyl 
ammonltma  chlorides  0.09%;  n-Alkyl  (68% 
C12,  32%  C14)  dimethyl  ethylbenzyl  am- 
monium    chlorides    0.09%;     Tetrasodium 
ethylenedlamlne  tetraacetate  1.44%;  Sodi- 
um Metasllicate  0.13  % .  Method  of  Support : 
Application  proceeds  under  2(b)  of  interim 
policy.  PM33 
EPA  Reg.  No.  16377-1.  Gloes-AU  Products  Co. 
8TER-ALL  DISKJPBCTANT.  Active  Ingre- 
dients:   n-Alkyl    (60%   C14.  30%    C16,   5% 
C12,  6%  C18)  dimethyl  benzyl  ammonium 
chlorides   4.5%;    n-Alkyl    (68%    C12,   32% 
C14)     dimethyl     ethylbenzyl    anunonlum 
chlorides  4.6%;   Tetrasodium  ethylenedla- 
mlne tetraacetate  2.0%;  Sodium  Carbonate 
4.0%.  Method  of  Support:  Application  pro- 
ceeds tmder  2(b)  of  Interim  policy.  Repub- 
lished: Revised  offer  to  pay  statement  sub- 
mitted. PM31 
EPA  Reg.  No.  16377-3.  Gloes-AU  Products  Co. 
SUPER  STER-ALL  DISENFECTANT.  Active 
Ingredients:   n-Alkyl   (60%  C14    30%  CI 6, 
5%  C12,  6%  C18)  dimethyl  benzyl  ammo- 
nium chlorides  6.26%;  n-Alkyl  (68%  C12, 
32%   C14)    dimethyl  ethylbenzyl  ammoni- 
um chlorides  6.26%;    Tetrasodliun  ethyl- 
enedlamlne   tetraacetate    3.60%;    Sodlvun 
Carbonate  3.00%.  Method  of  Support:  Ap- 
pUcatlon proceeds  under  2(b)   of  interim 
poUcy.  Republished:  Revised  offer  to  pay 
statement  submitted.  PMSl 
EPA   Reg.   No.    20964-0.    Zoecon   Corp.,    976 
(California  Ave.,  Palo  Alto  CA  94304.  TRI- 
CHLORPON  TECHNICAL.  Active  Ingredi- 
ents:   Dimethyl  24J,2-trichloro-l-hydroxy- 
ethylphosphonate  98%.   Method   of  Sup- 
port: i^pUcatlon  proceeds  under  2(a)  of 
interim  policy.  Republidied:  Revised  offer 
to  pay  statement  submitted  and  Method 
of  Support  changed  from  2(c)    to  2(a). 
PM16 
EPA  Pile  Symbol  20964-1.  Zoecon  Corp.  ZOE- 
CON  INSECT   AND    MITE    HOUSEPLANT 
MIST  CON(3ENTRATE.  Active  Ingredients : 
methoprene  [Isopropyl  (B,E)-ll-ri3thoxy- 
3,7,ll-trlmethyl-2,4-dodecadlenoate]        5.- 
00%;     hexadecyl     cy  clop  ropanecarboxy  late 
3.76%;       reamethrln       [  (5-benzyl-3-fiUTrl) 
methyl  2,2-dlmethyl-3- (2-methylpropenyl) 
cyclopropanecarboxylate]    Mln.    70%     (+) 
trans.  Max.  30%  (+)  els  isomers  2.50%;  re- 
lated compovinds  0.35%.  Method  of  Sup- 
port: Application  proceeds  under  2(b)   of 
interim  poUcy.  PM17 
EPA  Reg.  No.  20964-0.  2k>ecDn  Corp.  ZOECON 
INSECT  AND  MITE  HOUSEPLANT  MIST. 
Active  Ingredients:  methoprene  [Isc^ropyl 
(E,E)   -  11  -  methoxy-3,7.11-trimethyl-2,4- 
dodecadienoate]  0.100%;  hexadecyl  cyclo- 
propanecarboxylate    0.075%;      resmethrin 
[(5-benzyl-3-furyl)    methyl    2,2-dlmethyl- 
3- (2-methylpropenyl)       cycloppopanecarb- 
oxylate]   Mln.  70%    (+)    trans.  Max.  30% 
(+)  cis  isomers  0.060  ?L;  related  compounds 
0.007 ""c.   Method   of   Support:    Application 
proceeds    under    2(b)    of    interim   poUcy. 
PM17 
EPA  Reg.  No.  23566-4.  U.S.  Yacht  Paint  Co., 
PO  Box  96,  Roseland  NJ  07068.  U.S.  YACHT 
PAINT    TROPICAL     ANn-FOULING    690 
CRAB  POT  PAINT  BLACK  FOR  CALVA- 
NIZED  WIRE  CRAB  POTS.  Active  Ingredi- 
ents:  Blx  (Trtbutyltln)  oxide  7.6%.  Method 
of  Support:    AppUcartlon  proceeds   undar 
2(a)  ot  Interim  poUcy.  PMa4 
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EPA  Pile  Symbol  3384(M3.  WUUamson  Paint 
Mfg.  Co..  Watts  St.  U  Penn-Central  RJl. 
Tracks,  Box  6066.  Charleston  WV  25302. 
COPPER  NAPTHENATK  WOOD  FK^IEBV- 

ER  27c.  Active  Ingredients:  CoQper  Nap- 
thenate  19.75%.  Method  of  Support:  Ap- 
plication proceeds  under  2(b)  of  Interim 
poUcy.  PM22 

EPA  Pile  Symbol  35135-R.  Markay  Labora- 
tories, Water  Treatment  Engineers,  250 
Rivervlew  Rd.,  Montebello  CA  90640.  MAR- 
KAY JS32.  Active  Ingredients:  Disodlum 
cyanodlthlolmidocarbonate  3.68%:  Potas- 
sium N-methyldithiocarbamate  5.07":;  . 
Method  of  Support:  Application  proceeds 
under  2(b)  of  interim  policy.  Republished: 
Revised  offer  to  pav  statement  submitted. 
PM33 

EPA  PUe  Symbol  37370-RN.  American  Water 
Ptu-iflcatlon,  1025  Contra  Costa  Blvd., 
Pleasant  Hill  CA  94523.  UTS  SILVERATOR 
RECHARGE.  AcUve  Ingredients:  Silver 
0.624%.  Method  of  Support:  Application 
proceeds  under  2(a)  of  interim  oolicv 
PM33. 

EPA  File  Symbol  39496-R.  Conoco  Chemicals. 
Continental  Oil  Co..  PO  Box  2197.  Hous- 
ton TX  77001.  ALFOL  810  ALCOHOL.  Ac- 
tive Ingredients:  n-octanol  45.1%;  n- 
decanol  54.5 7o;  n-hexanol  OA^^  .  Method  of 
Support:  Application  proceeds  under  2(b) 
of  interim  policy.  PM25 

EPA  File  Symbol  39496-E.  Conoco  Chemicals 
ALFOL  10  ALCOHOL.  Active  Ingredients: 
n-decanol  99.3%.  Method  of  Support:  Ap- 
plication proceeds  under  2(b)  of  interini 
policy.  PM25. 
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KANSAS 

Submission  of  State  Plan  for  Certification 
of  Pesticide  Applicators 

In  accordance  with  the  provisions  of 
section  4(a)  (2)  of  the  Federal  Insecti- 
cide, Fungicide,  and  Rodenticide  Act 
(PIPRA),  as  amended  t86  Stat.  973;  7 
U.S.C.  136  et  seq.)  and  40  CFR  Part  171 
(39  FR  36466  (October  9.  1974)  and  40 
FR  11698  (March  12,  1975),  the  Honor- 
able Robert  F.  Bennett,  Governor  of  the 
State  of  Kansas  has  submitted  a  State 
plan  for  certification  of  private  and  com- 
mercial applicators  of  restricted -use 
pesticides  to  the  Environmental  Ppotec- 
tion  Agency  (EPA)  for  approval  on  a 
contingency  basis. 

Notice  is  hereby  given  of  the  intention 
of  the  Regional  Administrator,  EPA,  Re- 
gion Vn,  to  approve  this  iJlan  on  a  con- 
tingency basis  pending  enactment  of 
proposed  amendments  to  present  legis- 
lation and  subsequent  regulations  as  de- 
scribed in  the  plan. 

A  summary  of  this  plan  follows;  the 
entire  plan,  together  witli  all  attached 
appendices  (except  for  sample  examina- 
tions) ,  may  be  examined  during  nwmal 
business  hours  at  the  following  loca- 
tions : 

state  of  Kansas.  Board  of  Agriculture,  Weed 
and  Pesticide  Division,  1720  South  TDpeka 
Avenue.  Topeka.  Kansas  66612. 

Environmental  Protection  Agency,  Room  116. 
Pesticides  Branch.  Air  and  Hazardous  Ma- 
terials Division,  1735  Baltimore  Avenue, 
Kan.sas  City,  Missoiul  64108. 

Room  401.  East  Tower,  Waterside  MaU,  401 
M  Street  SW.,  Washington,  D.C.  204«0,  Fed- 
eral Register  Section,  Technical  Services 
Division  {WH-569) .  Office  of  Pesticide  Pro- 
grams. 


NOTICES 

SxrMMARY  OF  KANSAS  STATE  PLAN 

The  Kansas  State  Board  of  Agricul- 
ture has  been  designated  the  State  Lead 
Agency  and  has  the  sole  responsibility 
for  administering  the  Pesticide  Apphca- 
tor  Certification  Program.  The  Kansas 
Pesticide  Law  provides  for  a  Pesticide 
Advisory  Board,  which  was  originals- 
created  by  the  Kansas  Pesticide  Use  Law 
of  1970.  The  Pesticide  Advisory  Board 
consists  of:  Secretary  of  Health  and  En- 
vironment; Executive  Director  of  the 
Statfe>JjVater  Resources  Board:  Director 
of  the  Forestry,  Fish  and  Game  Com- 
mission; erector  of  State  Geological 
Survey;  Secretary  of  the  State  Board  of 
Agriculture;  Executive  Secretary  of  the 
State  Conservation  Commission;  Live- 
stock Commissioner  of  the  Animal 
Health  Department;  Director  of  Kansas 
Biological  Survey;  Director  of  Coopera- 
tive Extension  Service,  Kansas  State 
University;  Director  of  the  Agricultural 
Experiment  Stations;  one  member  ap- 
pointed by  the  Speaker  of  the  House  of 
Representatives;  one  member  appointed 
by  the  President  of  the  Senate;  one 
member  licensed  under  the  Kansas 
Pesticide  Law,  and  appointed  by  the  Gov- 
ernor; one  member  licensed  under  the 
Law  to  operate  aerial  equipment  and 
appointed  by  the  Governor;  one  mem- 
ber of  the  industry  who  manufactures 
or  wholesales  pesticides  and  is  appointed 
by  the  Governor;  an  agricultural  user 
of  E>esticides  appointed  by  the  Gover- 
nor; and  the  President  of  the  Kansas 
Termite  and  Pest  Control  Association. 

The  fimction  of  the  Advisory  Board  is 
to  advise  the  Secretary  of  the  Board  of 
-Agriculture  (Secretary)  on  any  or  all 
problems  relating  t  othe  use,  manufac- 
ture, transportation,  application,  and  re- 
striction of  pesticides  in  the  State. 

The  Kansas  Cooperative  Extension 
Service  (Extension  Service)  is  the  coop- 
erating agency  and  has  the  responsibility 
of  offering  training  to  all  private  and 
cormnercial  applicators  under  a  coopera- 
tive agreement  with  the  State  Board  of 
Agriculture.  The  Extension  Service  ha- 
an  approved  training  plan. 

The  Board  of  Agriculture  in  coopera- 
tion with  the  Extension  Service  will  dii-- 
tribute  information  about  "Integrated 
Pest  Managament"  at  all  pesticide  edu- 
cational meetings  and  to  other  pwrsons 
upon  request. 

Pesticides  distributed  and  sold  within 
the  State  must  be  registered  armualiy 
with  the  State  Board  of  Agriculture  as 
provided  by  the  Kansas  Agricultural 
Chemical  (Economic  Poison)  Act  of  1947. 
KSA  2-2201,  et  seq.;  implementation  of 
State  pesticide  regulatory  and  enforce- 
ment efforts  is  a  responsibility  of  the 
Lead  Agency.  The  Secretary  will  propose 
regulations  designating  "Restricted-U.se 
Pesticides'  according  to  EPA  classifica- 
tions. 

The  plan  indicates  that  the  State  Lead 
Agency  and  cooperating  agencies  will 
have  sufficient  qualified  personnel  and 
funds  to  carry  out  the  proposed^  pro- 
gram. 

The  State  Lead  Agency  willlsubmit  an 
annual  report  to  EPA  by  April  1  of  each 
year  and  special  reports  relating  to  cer- 
tification as  required. 
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Legal  authority  for  the  Kansas  certifi- 
catiMi  program  is  contained  in  the  Kan- 
sas House  Bill  No.  2001  which  shall  be 
known  as  the  Kansas  Pesticide  Law; 
Proposed  Changes  to  House  Bill  No. 
2001 ;  and  regiilations  to  be  proposed  and 
promulgated  thereunder  as  described  in 
the  State  plan. 

The  State  estimates  3,900  commercial 
applicators  and  40.000  to  45.000  private 
applicators  will  need  to  he  certified.  All 
applicators  will  be  provided  with  certi- 
fication documents  to  authorize  purcha.se 
and  use  of  restricted -use  pesticides. 

Kansas  shall  adopt  all  ten  categories 
of  commercial  applicators  as  listed  in  40 
CPR  171.3.  The  Secretary  has  the  au- 
thority and  intends  to  promulgate  reg- 
ulations subdividing  certain  categories. 

Commercial  applicators  will  be  certi- 
fied by  means  of  wTitten  examination--. 
administered  by  the  Board  of  Agricul- 
ture; one  covers  the  general  standards  oi 
competency  (40  CFR  171.4(b>  and 
171.6) ,  and  the  others  cover  the  specific 
standards  of  competency  (40  CPR  171.4 
(c) )-  for  each  category  in  which  the  ap- 
plicator desires  certification. 

A  complete  copy  of  the  examinatioii 
for  commercial  applicators  covering  the 
general  standards  of  competency  and 
sample  questions  for  the  category  Apii- 
cultural  Pest  Control  (Plant)  are  at- 
tached to  the  State  plan.  However,  the 
State  of  Kansas  has  requested  that  the- 
examinations  and  sample  questions  not 
be  made  available  for  public  inspection, 
in  order  to  maintain  their  confidentiality. 
The  Agency  has  acceded  to  this  reque-t 
and  has  removed  the  examination.s  pi-d 
sample  questions  from  the  public  in- 
spection copies  of  the  State  plan. 

The  Secretarv  plans  to  submit  a  pro- 
Do-sal  to  the  leei.slature  which  would  al- 
low the  Lead  Agency  to  examine,  col- 
lect fees  and  issue  certificates  to  private 
aijplicators.  in  place  of  the  Extension 
Service  a.s  the  present  statute  now  pro- 
\ides. 

Private  applicatois  will  be  certified  bv 
having  attained  a  score  of  at  least  70 
ijercent  on  an  open-book  examination 
anproved  by  the  Secretan-.  In  passing 
the  examination,  the  individual  shall 
demonstrate  adequate  knowledge  of  pest 
problems:  proper  storage:  use:  handlin? 
and  disposal  of  pesticides  and  pesticide 
containei-s:  pertinent  information  on  the 
pesticide  labels:  pesticide  use  safety: 
and  environmental  considei-ations.  Pol- 
lowing  succes.sful  completion  of  the  ex- 
amination and  payment  of  fees  a  pii- 
vate  anrplicator  certificate  and  pocket 
card  will  be  issued. 

Federal  employees  qualified  for  certi- 
fication under  the  Government  Agenrv 
Plan  wiU  be  certified  by  the  State  with- 
out further  testing  provided  the  Federal 
certification  program  is  fullv  equivalent 
to  the  lequirements  of  the  State. 

The  State  of  Kan.sas  will  facilitate  tlie 
certification  of  appUcators  on  Indian 
Reseivations  and  may  cooperate  or  enter 
into  formal  agreements  with  any  other 
agency  or  educational  Institution  for 
carrying  out  the  purposes  of  the  Kansas 
Pe.-Licide  Law. 
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To  assure  that  certified  applicators 
comply  with  the  standards  for  the  use 
of  restricted-use  pesticides,  enforcing 
personnel  will  conduct  regular  inspec- 
tions, service  complaints,  personally  con- 
tact applicators  on  a  regtilar  basis,  as- 
sist the  courts  with  prosecutions  and 
prepare  informational  material  through 
investigations  that  will  be  used  for  hear- 
ings to  consider  suspension  or  revoca- 
tion of  certification.  Enforcement  au- 
thority Includes  but  is  not  limited  to. 
Inspection  of  records  and  sampling  of 
pesticides  being  used. 

Other  regulatory  activities  conducted 
in  the  State  of  Kansas  which  contribute 
to  the  control  of  pesticide  use  Include 
licensing  of  commercial  applicators  and 
registration  of  governmental  agencies  to 
allow  use  by  their  employees.  All  com- 
mercial applicators  of  general  use  pesti- 
cides must  be  licensed  with  the  excep- 
tion of  ground-applied  agricultural  uses. 

Both  commercial  and  private  appli- 
cators will  be  recertified  at  three  year 
intervals.  Applicators  must  either  pass 
an  examniation  or  have  completed  a  re- 
newal training  course  covering  new  tech- 
nology and  approved  by  the  Secretary. 

Public  Comments 

Interested  persons  are  invited  to  sub- 
mit written  comments  on  the  proposed 
State  Plan  for  the  State  of  Kansas  to  the 
Regional  Administrator,  Region  vn,  U.S. 
Environmental  Protection  Agency,  1735 
Baltimore  Avenue,  Kansas  City,  Missouri 
64108.  The  comments  must  be  received 
within  30  days  of  date  of  publication  of 
this  notice,  and  shoxild  bear  the  Identify- 
ing notaUon  [OPP-42039].  All  written 
cominents  filed  pursuant  to  this  notice 
will  be  available  for  public  Inspection  at 
the  above-mentioned  locations  from 
9:00  ajm.  to  4:00  pjn.,  Monday  through 
Friday. 

Dated:  January  21, 1977. 

Robert  L.  Markey, 
Acting  Regional  Administrator, 
Region  VII. 
ira  Doc.77-2901  PUed  l-a8-77;8:46  am) 
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MISSOURI 

Submission  of  State  Plan  for  Certification 
of  Pesticide  Applicators 

In  accordance  with  the  provisions  of 
aectltm  4(a)(2)  of  the  Federal  Insectl- 
cide.  Fungicide,  and  Rodentlclde  Act 
(FIFKA).  as  amended  (86  Stat.  973;  7 
U.8.C.  136  et  seq.)  and  40  CPR  Part  171 
(39  FR  36466  (October  9,  1974)  and  40 
FR  11698  (March  12.  1975),  the  Honor- 
able Christopher  S.  Bond,  Governor  of 
the  State  of  Missouri,  has  submitted  a 
State  plan  for  certification  of  private 
and  commercial  applicators  of  re- 
stricted-use pesticides  to  the  Environ- 
mental Protection  Agency  (EPA)  for 
am>roval  on  a  contingency  basis. 

Notice  Is  hereby  given  of  the  Intention 
of  the  Regional  Administrator,  EPA, 
Region  vn,  to  approve  this  plan  on  a 
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contingency  basis  pending  enactment  of 
proposed  amendments  to  the  Mlssouii 
Pesticide  Act  of  1974  and  subsequent 
promulgation  of  the  regulations  as  de- 
scribed in  the  plan. 

A  summary  of  this  plan  follows;  the 
entire  plan,  together  with  all  attached 
appendices  (except  for  sample  examina- 
tions) ,  may  be  examined  during  normal 
business  hours  at  the  following  locations: 

State  of  Missouri,  Department  of  Agriculture. 
13th  Floor,  Jefferson  Building,  Jefferson 
City,  Missouri  65101. 

Euvlronniental  Protection  Agency,  Air  and 
Hazardous  Materials  Dlvl.slon,  Pesticides 
Branch,  Room  116,  1735  Baltimore  Avenue, 
Kansas  City,  Missouri  C4108. 

Room  401,  East  Tower,  Waterside  Mall,  401  M 
Street  SW.,  Wa.shlnston,  D.C.  20460,  Fed- 
eral Register  Section,  Technical  Services 
DlvLsion  (WH-5<39).  Office  of  Pesticide 
Programs,  EPA. 

Summary  of  Missouri  Plan 

The  Missouri  Department  of  Agricul- 
ture (MDA)  has  been  designated  as  the 
State  Lead  Agency  for  the  administra- 
tion and  enforcement  of  the  Missouri 
State  Plan  for  the  Certification  of  Pesti- 
cide Applicators.  Subsection  (6)  of  Sec- 
tion 281.110  of  the  Act  also  authorizes 
the  Director,  MDA,  to  cooperate  witli 
any  agency  of  the  Federal  Government 
in  order  to  prepare  and  submit  State 
plans  to  meet  Federal  certification 
standards.  The  Director  is  authorized 
to  issue  regulations  after  a  public  hear- 
ing following  due  notice  of  not  less  than 
thirty  <30)  days  to  all  interested  persons; 
he  is  directed  to  adopt  by  regulation  a 
list  of  "restricted-use  pesticides"  to  be 
applied  only  by,  or  under  the  direct  su- 
pervision of,  a  certified  applicator;  a 
private  applicator  with  a  permit  may 
only  apply  these  pesticides. 

In  accordance  with  a  Memorandum 
of  Understanding  between  the  State 
Lead  Agency  and  the  University  of  Mis- 
souri Cooperative  Extension  Servioe, 
the  Extension  Service  is  designated  as 
a  cooperating  agency  to  conduct  and 
continue  training  courses  for  private  and 
commercial  pesticide  appUcators,  and 
possibly  pesticide  dealers.  The  State  Lead 
Agency  will  administer  examinations, 
certification,  licensing  and  regulatory 
control,  and  approve  all  training  for 
pesticide  applicators  and  dealers.  Meet- 
ings between  the  State  leaA  Agency 
and  the  Extension  Service  are  held  at 
periodic  intervals  to  coordinate  the 
training  and  testing  programs. 

Legal  authorities  for  Missouri's  certi- 
fication program  are  contained  in  the 
Missouri  Pesticide  Act  of  1974,  Senate 
Bill  No.  431.  77th  General  Assembly, 
the  proposed  amendments  dated  Nov- 
ember 23,  1976,  and  regulations  needed 
to  fully  implement  the  plan. 

The  plEin  indicates  that  the  State 
Lead  Agency  and  the  Extension  Service 
have  or  will  have  sufficient  qualified  per- 
sonnel and  funds  to  carry  out  the  pror 
posed  program.  Funds  for  maintenance 
of  the  State  plan  will  be  requested  of 
the  CSeneral  Assembly  as  a  part  of  the 
budget  request  of  the  Lead  Agency.  These 
funds  will  be  determined  by  the  General 
Assembly  on  an  annual  basis. 


The  State  estimates  that  between 
40,000  and  60,000  private  appUcators 
and  2,801  commercial  applicators,  in- 
cluding noncommercisd  and  pubUc/ 
governmental  applicators  will  need  to 
be  certified.  All  applicators  certified  to 
use  restricted -use  pesticides  will  be  pro- 
vided with  credentials  that  will  also  au- 
thorize purchase  of  such  pesticides. 

The  MDA  agrees  to  furnish  the  Ad- 
ministrator, EPA,  a  detailed  annual  re- 
port on  or  before  August  1  of  each  year, 
and  other  reports  as  requested  in  con- 
formity to  40  CPR  171.7(d) . 

Missouri  intends  to  adopt  all  ten  '  10) 
major  categories  of  commercial  applica- 
tors a.s  listed  in  40  CFR  171.3.  Subcate- 
gories of  commercial  applicators  pro- 
posed in  the  State  plan  are  as  follows : 

]    Agricultural  pest  control 

a.  Plant  pest  control. 

b.  Animal  pe-t  control. 
2. 1'orest  pe.'Jt  contrcl. 

3.  Ornamental  and  tiirn  pest  control. 

4.  Seed  treatment. 

.5.  Aquatic  pest  contr(>l. 

6.  Right-of-way  pe.st  control. 

7.  Industrial,  Institutional,  .•itructui  ..1  ..n'l 
health-related  pest  control: 

a.  General  structural  pest  control 

b.  Termite  pest  control. 

c.  F^imlgatlon  pest  control 

8.  Public  health  pest  control. 
9  Regulatory  pest  control. 

10.  Demonstration  and  research  pe^t  <  r.n- 
trol. 

In  Missouri,  commercial  applicatois 
using  restricted -use  pesticides  are  re- 
quired to  be  certified.  Private  apphca- 
tors  using  restricted-use  pesticides  in 
production  of  an  agricultural  commodity 
must  also  be  certified.  However,  the  MDA 
may  exempt  a  private  applicator  from 
the  ordinary  certification  procedures  in 
cases  where  an  emergency  situation  ne- 
cessitates his  use  of  a  restricted-use  pes- 
ticide, and  in  instances  where  a  private 
applicator  finds  the  pesticide  which  he 
has  customarily  been  using  to  have  been 
reclassified  as  restricted.  In  the  event  of 
such  an  emergency,  a  private  applicator 
permit  for  single  purchase  and  single  use 
of  a  restricted-use  pesticide  will  be  Is- 
sued by  an  approved  agent  of  the  MDA 
after  the  appUcator  provides  answers  to 
a  series  of  learning  responses  that  meet 
the  requirements  of  40  CFR  Part  171.5 
and  171.6. 

To  become  certified,  commercial  non- 
commerciaJ  and  public  applicators  must 
apply  for  a  license,  and  additionally  are 
required  to  pass  a  written  examination 
administered  by  the  MDA  that  will  be  of 
the  closed-book  type  for  both  the  general 
and  specific  standards  requirements.  To 
qualify  for  a  license,  the  examinee  must 
attain  a  passing  score  of  70  percent  on 
both  test  sections.  Those  not  passing  the 
test  may  retake  it.  Sample  questions 
have  been  included  for  approval  as  a 
part  of  the  plan,  but  at  the  request  of  the 
MDA  have  been  deleted  from  copies  of 
the  plan  which  are  available  for  public 
inspection. 

Private  applicators  may  laecome  certi- 
fied through  the  satisfactory  completion 
of  a  group  training  program  consisting 
of  a  course  £4>proved  by  the  Administra- 
te. EPA,  and  provided  by  the  Extension 
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Service.  A  written  test  is  not  required. 
The  private  applicator  instead  will  com- 
plete a  study  guide  during  the  training 
program. 

A  self -study  program  is  provided  for 
private  applicators  who  axe  unable  to  at- 
tend the  group  training  programs.  After 
the  applicant  has  completed  the  EPA- 
developed  programmed  instruction 
learning  program  "Apply  Pesticides 
Correctly,"  he  will  retain  the  material 
for  self -correction  in  the  course  of  a  dis- 
cussion with  the  instructor.  These  dis- 
cussions will  be  conducted  in  such  a 
manner  as  to  enable  the  trainer  to  as- 
sure adequate  feedback  by  each  trainee. 
This  will  also  allow  the  instructor  to  go 
over  difficult  areas  for  the  private  appU- 
cator more  than  once  to  insure  that  the 
appropriate  information  is  imparted. 

The  private  appUcator  may  choose  to 
take  autotutorial  training  which  involves 
the  use  of  video-cassettes  and/or  slide 
tapes  in  conjunction  with  a  study  guide. 
This  material  will  be  presented  at  such  a 
place  as  to  allow  the  trainee  time  to 
write  the  information  in  the  study  guide 
as  it  is  shown  on  the  viewing  screen.  Af- 
ter the  applicant  has  completed  the 
study  guide,  he  wiU  retain  the  material 
for  self -correction  in  the  course  of  a  dis- 
cussion with  the  instructor.  These  dis- 
cussions wiU  be  conducted  in  such  a 
manner  as  to  enable  the  trsuner  to  a.s- 
sure  adequate  feedback  by  each  trainee. 

AU  private  applicators  imder  the  ordi- 
nary certification  procedures  will  be  re- 
quired to  sign  an  attestation  form  in  the 
presence  of  an  authorized  public  official 
to  verify  that  the  requirements  for  certi- 
fication have  been  completed.  The  pub- 
lic official  will  also  sign  the  attestation 
form  and  mail  it  to  the  Lead  Agency 
whereupon  a  private  applicator  liceni^e 
will  be  issued  to  the  applicant. 

An  oral  training  program  is  designed 
for  appUcants  who  have  difficulty  in 
understanding  the  English  language  and 
who  have  poor  reading  comprehension. 
The  applicant  shall  attend  a  group  train- 
ing program  or  an  audiotutorial  train- 
ing program  to  be  informed  of  the 
Standards  of  Competence  as  required  for 
certification  as  a  private  applicator.  Fol- 
lowing the  training  program,  the  appli- 
cant will  contact  the  County  Extension 
Agent  or  the  MDA  to  complete  the  re- 
quirements of  certification.  The  Stand- 
ards of  Competence  will  be  reviewed 
again  as  to  their  appUcation  to  a  specific 
pesticide  label.  The  appUcant  wiU  verbal- 
ly demonstrate  to  the  public  official  his 
understanding  of  a  pesticide  label  and 
labeling  as  to  its  particular  use  and  safe- 
ty. The  applicant  wiU  be  certified  to 
purchase  and  use  <mly  those  pesticides 
for  which  he  has  demonstrated  com- 
petency; an  authorized  pubUc  official  vnll 
complete  an  attestation  form  and  mail 
it  to  the  Lead  Agency.  The  form  will 
show  the  limitations  as  to  which  re- 
stricted-use pestioides  can  be  purchased 
or  used  by  the  applicant.  The  limitations 
will  be  shown  on  the  lic^ise  and  mailed 
to  the  private  applicator.  If  and  when 
additional  pesticides  are  required  by  this 


applicator,  the  same  procedures  will  be 
followed  for  each  pesticide. 

Federal  employees  qualified  under  the 
Goa'ernment  Agency  Plan  (GAP*  will 
satisfy  requirements  for  certificatiwi  in 
the  State  of  Missouri  when  the  Director. 
MDA.  receives  a  copy  of  the  GAP  and 
determines  that  its  requirements  for  the 
demonstration  of  competence  are  at 
least  equal  to  those  of  the  plan. 

Missouri  has  no  Indian  Governing 
Body  subject  to  jurisdiction  of  the  United 
States. 

The  Director,  MDA,  is  authorized  to 
enter  into  an  agreement  of  reciprocity 
with  any  State  or  juiisdiction  if  the  pro- 
visions of  the  plans  of  those  States  or 
jurisdictions  are  substantiaUy  in  accord- 
ance with  the  Missouri  plan.  At  present. 
Missouri  has  no  formal  agreement  on 
reciprocity  with  other  States  involving 
pesticide  applicator  certification.  Any  re- 
ciprocal agreements  wU)  be  submitted  to 
EPA. 

Other  regulatory  activities  which  sup- 
planent  the  certification  program  in- 
clude pesticide  dealer  licensing  and  reg- 
istration of  pesticides.  In  accordance 
with  tlie  Missouri  Pesticide  Act  of  1374. 
Section  281.055.  all  dealers  or  restricted- 
use  pesticides  will  be  examined  and  li- 
censed. All  commercial  appUcators  of 
either  restricted-use  or  general-use  pes- 
ticides must  also  be  licensed,  TTie  Mis- 
souri Economic  Poisons  Act  of  1955  re- 
quires that  all  economic  poisons  sold,  dis- 
tributed or  offered  for  sale  within  the 
State,  or  delivered  for  transportation  or 
transported  in  intrastate  commerce  or 
between  points  within  the  State  through 
any  point  outside  the  State  shall  be  reg- 
istered in  the  office  of  the  Director  MDA. 
and  renewed  annuaUy.^- 

To  assure  maintenance  of  a  high  level 
of  competency  among  certified  appU- 
cators, and  to  serve  as  a  basis  for  cer- 
tificate renewal,  specific  requirements 
will  be  imposed  for  recertification  of 
commercial,  ncmcommercial  and  public 
pesticide  appUcators  within  three  years 
from  initial  certification  and  within  each 
subsequent  three  year  yeriod;  recertifi- 
cation requirements  for  private  appli- 
cators will  be  imposed  within  five  years 
from  initial  certification  and  within  each 
subsequent  five  yeiir  period.  Options  in- 
clude programs  conducted  by  the  Exten- 
sion Service,  farm  associations,  private 
industry,  and  trade  associations.  Com- 
mercial appUcators  may  be  reexamined 
without  formal  training. 

The  State  Lead  Agency  wiU  maintain 
records  of  certified  appUcators  who  have 
attended  approved  training  programs. 

To  insure  that  certified  applicators 
comply  with  standartls  for  the  use  of 
restricted-use  pesticides,  and  carry  out 
their  responsibUity  to  provide  adequate 
supervision  of  noncertified  applicators, 
state  pesticide  insp)ectors  will:  investi- 
gate complaints  of  pesticides  use;  inves- 
tigate randomly  selected  sites  where  re- 
stricted-use pesticides  are  used;  and 
bring  violations  to  the  attentlcm  of  the 
proper  legal  and  regulatory  officials.  ITie 
Director.  MDA,  may  report  violations  to 


the  prosecuting  attorney  of  the  county 
where  the  violation  occurs.  If  any  prose- 
cuting attorney  refuses  or  fails  to  act  on 
request  of  the  Director,  the  attorney  gen- 
eral shaU  so  act.  The  Director  may  bring 
an  action  to  enjoin  the  violation  or 
threatened  violation  of  the  Missouri 
Pesticide  Act  of  1974. 

Public  Comments 

Interested  persons  are  invited  to  sub- 
mit written  comments  cm  the  proposed 
State  Plan  for  the  State  of  Missouri  to 
the  Chief.  Pesticides  Branch.  Region  VII. 
Environmental  Protection  Agency,  Room 
116.  1735  Baltimore  Avenue,  Kansas  Citj'. 
Missouri  64108.  These  Comments  must 
be  received  within  30  days  of  date  of  pub- 
lication of  this  notice,  and  should  bear 
the  identifying  notation  (OPP-42041>. 
All  written  comments  filed  pursuant  to 
this  notice  will  be  avaUable  for  public 
inspection  at  the  above  mentioned  loca- 
tions from  9:00  a.m.  to  4:00  pm.  Mon- 
day through  Friday. 

Donald  A.  Townley. 
Acting   Regional   Adviinistraior 
Region  VII 


January  28.  1977. 

i  ITt  Doc  77  2902  Piled  1 


:8  4.)  a:u\ 


|PRL  876-6] 

SCIENCE  ADVISORY  BOARD  ENVIRON- 
MENTAL MEASUREMENTS  ADVISORY 
COMMrTTEE 

Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  that  a  meeting  of  the  En- 
vironmental Measurements  Advisory 
Committee  wiU  be  held  beginning  at  9:00 
a.m.  February  22.  1977,  in  room  1112A. 
Building  2,  Crystal  Mall,  1921  S.  Jeffer- 
son Davis  Highway,  Arlington.  Virginia. 

This  is  the  fifth  meeting  of  the  Com- 
mittee. The  agenda  includes  current 
activities  of  the  Science  Ad\'isory  Board; 
action  to  transmit  to  the  Agency  re- 
quested advice  regarding  the  Draft  Sul- 
fates Research  Plan ;  status  report  by  the 
chairman  of  the  subcommittee  formed  to 
provide  advice  and  assistance  in  the 
study  of  emissions  from  automotive  cata- 
lytic exhaust  control  devices;  discussion 
of  the  Agency's  request  for  the  Commit- 
tees review  of  plans  to  revise  existing 
approaches  to  monitoring  national  en- 
vironmental quality;  and  member  items 
of  interest. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  additional  information  should 
contact  Dr.  A.  F.  Forziati,  Executive 
Secretary,  Environmental  Measurements 
Advisory  Committee.  (703>  557-7720  by 
close  of  business  February  18,  1977. 

Thomas  D.  Bath. 
Staff  Director. 
Science  Atoisory  Board. 

Jakttary  25,  1977. 

(FR  Doc  77-2906  Filed  1-28-77:8:45  am] 


FEDERAL   REGISTER,    VOL   42.  NO.   20— MONDAY.   JANUARY   31,    1«t' 


/ 

57S6 


f-:oT!r^s 


|PRL  678-4) 

DISCUSSIONS  RELEVANT  TO  TOXIC 
SUBSTANCES  CONTROL  ACT 

Meetings 

The  Environmental  Protection  Agency 
will  hold  a  series  oX  public  meetings  na- 
tionwide to  discuss  policy  issues  relevant 
to  the  Implementation  of  the  Toxic 
Substances  Control  Act  (Pub.  L.  94-469) . 
The  reglonsd  meetings  are  designed  to 
explain  and  discuss  vairious  provisions  of 


the  act.  which  became  effective  on  Janu- 
ary 1,  1977,  and  to  review  EPA'.s  imple- 
mentation plans  to  date.  The  primary 
purpose  of  these  meetings  is  to  receive 
comments  from  the  public  on  issues  de- 
riving from  the  implementation  of  this 
new  law. 

The  schedule  for  the  meetings  follows. 
For  information  about  programs,  meet- 
ing sites,  preregistration  procedures,  and 
scheduling  a  time  for  presentation  of 
comment,  please  contact  the  individual 
or  office  indicated  below: 


Kedt'-ml 
region 

VI 

JV 

n 
I 

V 

vw 
n 

X 

vm 


Datn 


ClJy 


Feb.  14-15.      Iloiwlon 


y«b.  17 
Feb.  24 
Mar.  1. . 

Mar.  3.. 
Mar.  9. . 

Mar.  15. 
Mar.  17. 

Mar.  3-2 


Atlanta 

New  York. 

Boxboroagh 
(northeast  ol 
Woreester). 

Chloago 


Kuiu'as  City,  Mo. 

Lob  Angcli-ii 

ataiuc 

Dinvcr 


Coulact 


Kraiiklin  Bradford,  OOTivn  of 
riiblic  AlTairs,  214'7t'>-llM. 

AfiX  Foster,  Air  A  HazardoiLs 
.Materials  Division.  404- 257- 34.M. 

Herman  PhllUps,  Ollioc  of  PubUc 
Affairs.  212-264-2.'>15. 

I'aul  Kfough,  Ollii'r  of  I'ublic 
AtTalrs,  617-223-722;t. 

Olliw  of  Public  AlTuics,    UJ  3.« 

2072. 
Dr.      Uerald     Jacobson,      Cliief, 

JIaiiardous    Materluh)    Hraiioh, 

810-374-3307. 
Kick   HofTman,  415-.5.W  ri2f.fi;  or, 

Bob  Boesch.  415-55fi-3352. 
Office  of  PnbUo  Affairs,  206  142 

1203. 
omce  of  Public  AiTulr!,  .103  KC- 

4904. 


A.ldr.s^ 


KPA.    1201    Kim    St.,    1st   Iiit«r 

national     UWi;.,     l>al!a.f,     Tex. 

7.^270.  ' 

P:PA,    Mb    (;oiirtlan(l    .'^t.     NK., 

Atlanta,  Oa.  :m(»<. 
EPA,  28  Federal  Plaza,  Room  lOOi, 

New  York,  N.Y.  10007. 
EPA,    John    F.    Konii-lv    Ulli.-, 

Uosloti,  MiVxi.  02Jai. 

KPA,    230    South    ni-arlH.in    St., 

Chicago,  111.  H0fO4. 
F.PA,  1735  Haltlinon-  .<t..  Kan.sits 

City,  .Mo.  «H08. 

KPA,    100    raliforniu    St  .     i^.\a 

Fniiicisco,  Calif.  04111. 
KPA,     1200    «tli     Ave,     !5iAtll<\ 

Wa^h.HHlOl. 
F.PA,    llJtJO   Liiu"h\    St.      l).n\or. 

Colo.  H0203. 


A  final  meeting  in  this  series  will  be 
held  In  Washington  in  the  spring  and 
wlU  Include  participanta  from  Federal 
Region  m.  The  date  will  be  announced 
In  a  future  Federal  Register. 

Dated:  January  21.  1977. 

Kenneth  L.  Johnson, 
Actiriq  Assistant  Administrator 
for  Toxic  Substances. 

|PR  Doc.77  2M7  Piled  1-23-77:8:46  am) 

FEDERAL  COMMUNICATIONS 
COMMISSION 

I  Report  No.  842] 

COMMON  CARRIER  SERVICES 
INFORMATION 

Applications  Accepted  for  Filing 

JANUARY  24,   1977. 

The  applications  listed  herein  have 
been  found,  upon  initial  review,  to  be 
acceptable  for  filing.  The  Commission 
reeerves  the  right  to  return  any  of  these 
applications,  if  upon  further  examina- 
tion, it  is  determined  they  are  defective 
and  not  in  conformance  with  the  Com- 
mission's rules  and  regulations  or  its 
policies. 

Pinal  action  will  not  be  taken  on  any 
of  these  applications  earlier  than  31  days 
following  the  date  of  this  notice,  except 
for  radio  applications  not  requiring  a 
30  day  notice  period  (See  section  309(c) 
of  the  Communicationa  Act),  applica- 
tions filed  under  Part  68,  aiH>llcation8 
filed  under  Part  63  relative  to  small  proj- 
ects, or  as  otherwise  noted.  Unless  speci- 
fied to  the  contrary,  comments  or  peti- 
tions may  be  filed  ccnicemlng  radio  and 
section  214  applications  within  30  days 
of  the  date  of  this  notice  and  within  20 
days  for  Part  68  applications. 


In  order  for  an  application  filed  under 
Part  21  to  the  Commission's  rules  (Do- 
mestic Public  Radio  Services)  to  be  con- 
sidered   mutually    exclusive    with    any 
other  such  application  appearing  herein, 
it  must  be  substantially  complete  and 
tendered  for  filing  by  whichever  date  ie 
earlier:    (a)    The  close  of  business  one 
business  day  preceding  the  day  on  which 
the  Commission  takes  action  on  the  pre- 
viously filed  application;  or  ib"   within 
60  days  after  the  date  of  the  public  notice 
listing  the  first  prior  filed  application 
(with  which  the  subsequent  application 
is  in  conflict)   as  having  been  accepted 
for  filing.  In  common  carrier  radio  serv- 
ices other  than  those  listed  under  Part 
21,  the  cut-off  date  for  filing  a  mutually 
exclusive  application  is  the  close  of  busi- 
ness one  business  day  preceding  the  da(y 
on  which  the  previously  filed  application 
is  designated  for  hearing.  With  limited 
exceptions,  an  application  which  is  sub- 
sequently amended  by  a  major  change 
will  be  considered  as  a  newly  filed  ap- 
plication for  purposes  of  the  cut-off  rule. 
(See  §§  1.227(b)  (3)  and  21.30<bi  of  tlje 
Commission's  rules.) 

Federal  Communications 

Commission, 
Vincent  J.  Mullins, 

Secretary. 

Applications  Acceptex)  fc«  Piling 

domestic  public  land   mobile  hadio  service 

a0613-Cr>-P-(2)-77,  Alraignal  IntemaUonH, 
Inc.  (KZJ368).  C.P.  for  additional  Repeater 
facUltiee  to  (q)erate  on  2110.8  MHz  at  Loc. 
No.  1 :  FTultvllle  Rd.  and  Christie  Avenue, 
Sarasota;  and  for  additional  Control  facUi- 
Ufls  to  operate  on  2100.8  ISBx  at  a  new  LOc. 
No.  2:  1896  10th  Street,  Sarasota,  Fla.      ■ 


20614  CD- P- (2) -77,   Lublx)ck   Radio   Paging 
Service,  Inc.  (KKE970) .  C.P.  for  additional 
facilities  to  operate  on  464.176  and  454.226 
MHz  at  Loc.  No.  3:  Metro  Tower,  Broadwav 
and  Avenue  L,  Lubbock,  Tex. 
2()615-CI>-P-(5)-77,  South  Central  Bell  Tele- 
phone  Company    (KKD292).   C.P.   to  relo- 
cate facilities,  change  antenna  system  and 
replace    transmitter    operating    on    162.5), 
152.63.    152.72   and   152.81   MHz,   Base   and 
157.77  and  157.89  MHz.  Test  to  be  locpteci 
at  3951  Erato  Street,  New  Orleans,  La. 
20ei6-CI>-P-77,    San    Juan    Radlotelepbone 
Corporation  ( WWA311 ) .  C.P.  for  additional 
facilities  to  operate  on  152.12  MHz  at  Loc 
No.  3:  Atop  El  Yunque  Peak,  Puerto  Rico 
20617-CD-P-(2)-77,  Industrial  and  Commer- 
cial  Conununications   Services,  Inc.    (KLF 
464).  C.P.  for  additional  facilities  to  op- 
erate on  454.175  and  454.326  MHz  at  a  new 
Loc.   No.    2:    5720   Taylor   Avenue,   Racine 
V?is. 
20618-CD-P-(2)-77,  South  Central  Bell  Tele- 
phone Company  (KLB558).  C.P.  to  change 
antenna    system    and    replace    transmitter 
operating    on    162.57    MHz   and   for    addi- 
tional facilities  to  operate  on  152.81  MH' 
located  at  825  Murray  Street,  Alexandrlr. 
La. 
20621-CD-P-(2)-77,  Radio  Paging,  Inc.  (KKI 
445) .  C.P.  to  change  antenna  system  oper- 
ating on  35.68  MHz  at  Loc.  No.  3:  910  West 
Belt  Eh-ive  North,  Houston;  and  for  addi- 
tional facilities  to  operate  on  76.92  MH/ 
Control  at  a  new  Loc.  No.  7:   1907  South- 
west Freeway,  Houston,  Tex. 
20622-CD-P-77,   Atrslgnal   of   Colorado,    Inc 
(KAA276).  C.P.  to  relocate  facilities  oper- 
ating on  2176.2  MHz,  Control  at  Loc.  No 
4:  3916  East  Exposition  Ave.,  Denver,  Colo 
20623-<;i>-P-77,    Radio    Paging,    Inc    (KWU 
485) .  C.P.  to  relocate  facilities  and  change 
antenna  system  operating  on  152.24  MHz 
to  be  located  at  One  Shell  Plaza,  Houstoi; 
Tex. 
20624^-CD-MP-77,  Frank  L.   Yates,  Jr    dba 
Gulf   Mobllphone    (KWT972).   C.P.    to   re- 
locate facilities  operating  on  152.09  MHy,  to 
be  located  near  Waveland,  Miss. 
20625-CD-P-(3)-77,    The    Mountain    State- 
Telephone  and  Telegraph  Compwuay  (KOK 
347)    C.P.  for  additional  facilities  to  oper- 
ate on  162.63,  152.69  and  152.81  MHz  at  a 
new  Loc.  No    2:   6  miles  W8W  of  Burley 
Idaho. 

Corrections 

20428-CD-P-(2)-77,  Valley  Telephone  Coop 
Inc.  (KLB659).  Correct  PN  entry  to  read 
CJ".  to  reinstate  expired  faculties  operat- 
ing   on    152.69    and    152.78    MHz    located 
8  miles  east  of  Lyford,  Tex. 

20571-CD-P-77,  Radio  Broadcasting  Compaiu 
(KWU290).  Correct  entry  to  show  Loo 
No.  8.  All  other  particulars  are  to  remain 
as  reported  on  PN  No.  841,  dated  Jsnu- 
ary  17.  1977. 

RtTHAL    RADIO 

60136-CR-P/L-77,  Tony  H.  Scamardo  d.b.a 
Industrial  Electronics  (New).  CJ".  for  a 
new  Rural  Subscriber  station  to  operate 
on  168.67  MHz  to  be  located  at  any  tem- 
porary-fixed location  within  the  territory 
of  the  Grantee. 


Major  Amendment 

e0086-CR-ML-77,  David  R.  Williams  d.b  ;i 
Industrial  Commvinications  (KZA88) 
Temporary-Fixed  Locations  within  the 
territory  of  the  grantee.  Amend  i4>plica- 
tion  to  add  frequencies  469.026,  460.050, 
4S9.076,  469.100,  459.160,  469.178,  466.200 
and  469.260  MHa,  All  other  particulars 
remain  the  same  as  reported  on  PN  No 
836,  dated  December  13,  1976. 
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POINT   TO    POINT    MICROWAVE   RADIO   SERVICE 

1026-CF-P-77,  General  Telephone  Company 
of  Florida   (KOP62).  Plant  City  Jet.   1.73 
mUes  WNW  of  Plant  City,  Florida  Lat.  28 
0r32"  N.  Long.  82''10'01"  W.  C.P.  to  add 
point    of    communication    on    frequencies 
6256.5H.     6315.9H,     6404.8V,     and    2170  4H 
MHz  toward  Zephyrhills,  Fla.  on  azimuth 
356.9'. 
1027-CF-P-77,    Same    (KYJ44).   201    S.   Gall 
Blvd.   ZephjThUls,   Fla.   Lat.   28'>13'39      N. 
Long.  82"W46"  W.  C.P.  to  add  frequencies 
6004.5H,  6063.8H,  6152.8V.  2120.4H  MHz  to- 
ward   Plant    City    Jet.,    Fla.    on    azimuth 
176.9=    and    6034.2H    MHz    toward    Spring 
Lake,  Fla.  on  azimuth  334.8°. 
;030-CF-P-77,  Southern  Bell  Telephone  and 
Telegraph    Company    (WAH421).    708   East 
1st  St.  Rome,  Ga.  Lat  34°  15' 19"   N.  Long 
85°09'59  "    W.    CJ>.    to    Increase    transmit 
antenna    structure   height   and   move   an- 
tenna  on   frequency   6286.2V  MHz   toward 
Cedar  town,  Ga. 
1035-CF-P-77,  Same   (KIV69).   Ill  East  5th 
Street  Panama  City,  Fla.  Lat.  30°09'26"  N. 
Long.  85°39'34"  W.  C.P.  to  add  frequency 
on  3710H  MHz  toward  Merial  Lake,  Fla. 
1036-CF-P-77,   Same    (KIV58).   Merial   Lake 
Approx.   6.5   miles  NW  of  Southport,   Fla. 
Lat.  30»22'42'  N,  Long.  85''40'34"  W.  C.P. 
to    add    frequencies    3750H    MHz    toward 
Panama  City,  Fla.  and  3750H  MHz  toward 
Dbl  Brch  Pd,  Fla. 
1037-CF-P-77,  Same   (KIU64).  Dbl  Brch  Pd 
5  miles  SW  of  Wausau,  Fla.  Lat.  30°34'56' 
N,    Long.    85°38'41"    W.    C.P.    to   add    fre- 
quencies 3710H  MHz  toward  Merial  Lake. 
Fla.  and  3710H  MHz  toward  Chlplev.  Fla. 
1038-CF-P-77.  Same  (KIU54) .  205  West  Rail- 
road Ave.   Chlpley.  Fla.  Lat.  30»46'47"   N. 
Long.  85  32'28"  W.  C.P.  to  add  frequency 
3750H  MHz  toward  Dbl  Brch  Pd,  Ga. 
1039-CF-P-77,    Same    (KIW68).    Liberty    6  5 
miles  South  of  Lakewood,  Fla.  Lat.  30  =  53' 
26"  N,  Long.  86'16'51"  W.  C.P.  to  add  fre- 
quency 3970H  MHz  toward  Crestview,  Fla. 
1040-CF-P-77.    Same    (KIW69).   Beach    Ave 
and  Savage  St.  Crestview,  Fla.  Lat.  30'45' 
29"  N,  Long.  86°34'25"  W.  C.P.  to  add  fre- 
quencies 4010H  MHz  toward  Liberty,  Fla 
and  4010H  MHz  toward  Harold,  Fla. 
1041-CF-P-77,  Same  (KIW70) ,  4.1  miles  West 
of  Harold,  Fla.  Lat.  30°39'04"  N.  Long.  86' 
57' 15"   W.   C.P.  to  add  frequencies  3970H 
MHz    toward    Crestview.    Fla.    and    3970H 
MHz  toward  Pensacola,  Fla. 
1042-CP-P-77,  Same  (KIW71).  30  West  Bel- 
mont Street  Pensacola,  Fla.  Lat.  30'25'02" 
N,  Long.  87°13'03"  W.  C.P.  to  add  freqencv 
4010H  MHz  toward  Harold.  Fla. 
1043-CF-P-77,  The  Bell  Telephone  (KIL58) 
121  Adams  Avenue,  Lat.  41''24'23"  N.,  Long. 
75  °  39 '49 "     W.     C.P.     to    add    frequencies 
11285V.  11365V  MHz  toward  Lookout  Mtn.. 
Pa.  on  azimuth  192.5°. 
1044-CF-P-77,  Same  (KIL37).  Lookout  Mtn. 
4.7  miles  SE  of  Dupont,  Pa.  Lat.  40- 15'45' 
N.,  Long.  75°42'26"  W.  C.P.  Increase  trans- 
mit   antenna   structure   height:    add    fre- 
quencies    10755V,    10835    V    MHz    toward 
Scranton,  Pa.  on  azimuth  12.9°  and  10775V. 
10835V  MHz  toward  Locust,  Pa.  on  azimuth 
138.5  . 
1045-CF-P-77,  Same  (new).  Locust  3.5  miles 
NE    of    Blakeslee,    Pa.    Lat.    41°oe'15  "    N, 
Long.  75  33'39"  W.  C.P.  for  a  new  station 
on  frequencies  11305V,  1138&V  MHz  toward 
Lookout   on   azimuth   318.6°    and    11265V, 
11345V    MHz    toward    Rocky    on    azimuth 
125.5  . 

1046-CF-P-77,  Same  (new).  Rocky  4.2  miles 
West  of  Tannersvllle,  Pa.  Lat.  41'02'36"  N.. 
Long.  75  23'12"  W.  CJ.  for  a  new  station 
on  frequencies  10735V.  10ei6V  MHz  toward 
Locust,  Pa.  on  azimuth  305.6'  and  10775V, 
10855V  MHz  toward  Stroudsburg,  Pa  on 
azimuth  111.9°. 


1047-CF-P-77.  Same  (new).  20  South  of  7'h 
Street  Stroudsburg.  Pa.  Lat.  40'59'04 "  N., 
Long.  75' 11 '38"  W.  C.P.  for  a  new  station 
on  frequencies  11305V,  11385V  MHz  toward 
Rocky.    Pa.    on    azimuth    292.0°. 
1079-CF-P-77,  Southern  Bell  Telephone  and 
.      Telegraph  Company  (KJA97) .  213  South  of 
Coit  Street  Florence,   S.C.     Lat.  34'11'39  ' 
N..    Long.    79  46' 17  '    W.    C.P.    to    change 
poLirizatiou    from    horizontal    to    vertical 
3710,  3790.  3870  MHz  toward  Marion.  S.C. 
1089-CF-P-77,   S.ame   (KJA98).  Pine  at  Har- 
lee.  Marion,   S.C.  Lat.  34=10'47 "  N,  Long 
79  =  2353  ■   W.   C.P.   to  change  polarization 
from  horizontal  to  vertical  3990,  4070.  4150 
MHz  toward  Florence,  S.C. 
1119-CF-P-77.    The    Mountain    St.\tes    Tele- 
phone and  Telegraph  Company    i  KC085  i . 
124  West  of  Magnollia  Street,  Collins.  Cole. 
Lat.  40   35'00'    N..  Long.  105  04'41"  W.  C  P 
to  add  freqxiency  6004.5V  MHz  toward  Mil- 
liken.  Colo 
1120-CF-P-77,  Same  (KC084).  3.3  miles  NNW 
of  Milliken.  Colo    Lat.  40  22'43  '  N..  Lone. 
104^5213  •     \V.    C.P.    to    add    frequencies 
6256.5H    MHz    to»vard    Port    Collins.    Colo, 
and  6256  5V  MHz  toward  Grelley  Jet  ,  Colo. 
680-CF-P-77,  Tower  Communication  Systems 
Corporation    (KQO   41).   Ridgeview   Drive. 
Coshocton.  Ohio.  Lat.  40°16'04"  N.  Long. 
81  50'14  '     W.:     Construction     permit     to 
change   transmit  statioi.   location,   replace 
antenna    and    add    6241,7V    MHz    toward 
Newcomerstown,    Ohio,    on    azimuth   85.8 
(Note:    Applicant   requests  waiver  of  Sec- 
tion    21.701(1)      and     Special     Temporary 
Authority.) 
084-CF-P-77.     Midwestern     Relay     Company 
(WLJ  46 1 .  Lake  Geneva  No.  1,  3.0  miles  East 
of   Lake   Geneva,    Wis.    Lat.    42  =  85'49  '    N. 
Long.   88  21'30"   W. :    Conitruction   permit 
to  add   11625H  MHz  toward  Lake  Geneva 
No.  3,  Wisconsin,  on  azimuth  289  5  . 
985-CP-P-77.     Midwestern     Relay     Company 
(new).  Lake  Geneva  No.  3,  l.o'mile  North 
of   Lake    Geneva,    Wis.    Lat.    42°8705"    N. 
Long.  88  26'21  ■   W. :   Construction  permit 
for  new  station — 11175H  MHz  toward  Lake 
Geneva  No.  1.  Wis.,  on  azimuth  109.4  . 
998-CF-P-77.  Teleprompter  Transmission  of 
Kansas,   Inc.    (KPH  85).   Mt.   Aeneas,   18.0 
miles  ESE  of  Kalispell,  Mont.  Lat.  48  09' 
12"  N,  Long.  113°55'45"  W.:  Construction 
permit  to  change  location  of  receive  sta- 
tion—5967.4H,       6041.6V,       6100.9V       and 
6160.2V  MHz  toward  Poison  Ridge.  Mont  . 
on  azimuth   196.8'. 
1015-CF-P-77.    Midwestern    Relay    Company 
( WIV  63 ) .  Duluth  RPT.  5th  Avenue  West 
and    10th    Street,    Duluth,    Minn.   Lat.    46 
47-21  •   N.  Long.  92°06'51"  W. :    Construc- 
tion    permit      to     replace      transmitter— 
6375.2V  MHz  toward  Duquette,  Minn. 
1117-CF-P-77.  South  Central  Bell  Telephone 
Company     iKRW    72).    Charity    Hospital. 
1532    Tulane   Ave..    New   Orleans.   La.    Lat. 
29  57'21  •  N,  Long.  90  04 '42"  W:  Construc- 
tion permit  to  replace  transmitter — 6375.2V 
29=57'2r     N,    Long.    90°04'42"    W.:    Con- 
struction permit  to  change  receive  station 
1077-CF-MP-77,  United  States  Transmission 
Systems,  Inc.   (WAH514).   1.3  miles  NW  of 
Moore.  S.C.  Lat.  34'50'42 "  N.,  Long.  8200' 
36"   W.:    Modified  Construction  Permit  to 
add  6226. 9H  MHz  toward  Spartanburg.  S  C. 
on  azimuth  of  29.6". 

1078-CF-P-77.  Same  (new).  Daniel  Morgan 
Boulevard.  E  O  Highway  221  in  Spartan- 
burg. SC.  Lat.  34'57-17"  N..  Long.  8r56' 
04"  W.:  Construction  Permit  for  a  new  sta- 
tion—5945.2H  MHz  toward  Moore.  S  C  on 
azimuth  209.6°. 

MAJOR    AMENDMENTS 

65-CF-P-77.  RCA  American  Communications. 
Inc.  (new).  Kokee  Park.  Hawaii.  Amended 
application  to  change  coordinates  to  Lat. 


22  07  00  N.Long  159-50-21"  W,:  add  new 
point  of  coinnninication  at  Barking  Sands. 
Hawaii  for  frequency  2129.0V  on  azimuth 
230.2* 
66-CF-P-77.  Same  ( new) .  Barking  Sands,  Ha- 
waii, .^mended  application  to  add  new 
point  of  communication  at  Kokee  Park  for 
frequeiu-y  2179.0V  on  azimuth  50  1^.  (Rest 
remains  same  as  appeared  on  public  notice 
dated  October  18.  1976.) 

[FR  Dec  77  2982  FUed  1   28-77.  8  45  am  | 
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COMMON  CARRIER  SERVICES 
INFORMATION 

International  and  Satellite  Radio 
Applications  Accepted  for  Filing 

January  24.  1977. 
The  Applications  listed  herein  ha\e 
been  found,  upon  initial  review,  to  be 
acceptable  for  filing.  The  Commission 
reserves  the  right  to  return  any  of  tliese 
applications  if.  upon  further  examina- 
tion, it  is  determined  they  are  defective 
and  not  in  conformance  with  the  Com- 
missions  rules,  regulations  and  its 
Policies.  Final  action  will  not  be  taken 
on  any  of  these  applications  earlier  tlian 
31  days  following  the  date  of  this  notice. 
Section  309idi  tl  >. 

Federal  Communications 

Commission 
Vincent  J.  Mullins. 

Secretarp. 
SAiriii-iE  CoMMiNir.ATiONS  Services 

92-DSE-MP-77  RCA  Alaska  Communica- 
tions. Inc.  (KD52),  Unalaska,  Alaska.  Mod- 
ification of  construction  permit  (File  No. 
357-DSE-P-76)  to  install  FM  PDM  multi- 
plex equipment  in  lieu  of  Single  Channel 
Per  Carrier,  and  changes  In  the  EIRP  and 
Emission  Designators. 

93-DSE-P-77  Independent  School  District 
.  No.  492.  Austin.  Minn.  For  authority  to 
construct,  own  and  operate  a  domestic 
communications  satellite  receive-only 
earth  station  at  this  location,  Lat. 
434040"  N..  Long.  93°0005"  W.  Freq 
3700-4200  MHz.  Emission:  36000F9.  10 
meter  antenna. 

94-DSE-P«-77  Public  Broadcasting  Council 
of  Central  New  York.  Syracuse  (Liverpool) 
N.Y.  For  authority  to  construct,  own  and 
operate  a  domestic  communications  satel- 
lite receive-only  earth  station  at  this  loca- 
tion Lat.  43-1214  '  N.  Long.  76°12'17  '  W. 
Rec.  Freq.  3700-4200  MHz.  Emission  36000 
P9.  10  meter  antenna. 

95-DSE-P-77  South  Carolina  ETV  Commis- 
sion. Columbia,  SC.  For  authority  to  con- 
struct own  and  operate  a  domestic  com- 
munications satellite  receive-only  earth 
station  at  this  location.  Lat,  34°07'10"  N  , 
Long.  80  =  56'16"  W.  Rec.  Freq.  3700-4200 
MHz.  Emission  36000F9.  10  meter  antenna. 

96-DSE-P-77  Louisiana  Educational  Tele- 
vision Authority,  Baton  Rouge,  La.  For  au- 
thority to  construct,  own  and  ojierate  a 
domestic  communications  satellite  receive- 
only  earth  station  at  this  location.  Lat 
30  =  22'23"  N..  Long.  9ri218'  W.  Rec 
Freq.  3700-4200  MHz  Emission  36000P9.  10 
meter  antenna. 

97-DSE-P-77  Twin  City  Area  ETV  Corp.  and 
West  Central  Minnesota  Educational  Tele- 
vision Co.,  Appieton,  Minn.  For  atithorlty 
to  construct,  own  and  operate  a  domestic 
communications  satellite  receive-only 
earth  station  at  this  location.  Lat.  45*10'- 
03'      N,    Long     96  =  0000"    W.    Rec.    Freq. 
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3700-4200  MHz.  Emission:  36000P9.  10 
meter  antenna. 

98-DSE-P-77  New  Jersey  Public  Broadcast- 
ing Authority,  Trenton,  N.J.  For  authority 
to  construct,  own  and  operate  a  domestic 
communications  satellite  receive-only 
earth  station  at  this  location.  Lat.  40''16'- 
57"  N.,  Long.  74'41'11"  W.  Rec.  Preq. 
3700-4200  MHz.  Emission  36000F9.  10 
meter  antenna. 

99-DSE-P-77  State  Educational  Radio  and 
Television  Facility  Board,  Des  Moines, 
Iowa.  For  authority  to  construct,  own  and 
operate  a  domestic  communications  satel- 
lite receive-only  earth  station  at  this  lo- 
cation. Lat.  41°33'47"  N.,  Long.  93'39'19" 
W.  Rec.  Preq.  3700-4200  MHz.  Emission 
36000P9.  10  meter  antenna. 

100-r)SE-P-77  WHYY,  INC.,  Philadelphia, 
Pa.  For  authority  to  construct,  own  and 
operate  a  domestic  communications  satel- 
lite receive-only  earth  station  at  this  lo- 
cation. Lat.  39'57'29"  N.  Long.  75'12'46" 
W.  Rec,  Freq.  3700-4200  MHz.  Emission 
36000P9.  10  meter  antenna. 

(PR  Doc .77-2924  Piled  1-28-77:8:45  am) 


FM  AND  TV  TRANSLATOR  APPLICATION 
READY  AND  AVAILABLE  FOR  PROCESSING 

Adopted:  January  24,  1977. 

Released:  January-  26,  1977. 

Notice  is  hereby  given  pursuant  to 
§§  1.572(c)  and  1.573(d)  of  the  Commis- 
sion's rules,  that  on  March  2,  1977,  the 
TV  and  FM  translator  applications  listed, 
which  were  inadvertently  omitted  from 
the  Cut-OfE  List,  adopted  January  6, 
1977  released  January  17,  1977,  Mimeo 
No.  76914.  will  be  considered  as  ready 
and  available  for  processing.  Pursuant  to 
§8  1.227(b)  (1)  and  1.519(b)  of  the  Com- 
mission's rules,  an  application,  in  order 
to  be  considered  with  either  apfklication 
listed  below  or  with  any  other  application 
on  file  by  the  close  of  business  on  March 
1,  1977,  which  involves  a  conflict  neces- 
sitating a  hearing  with  any  application 
on  that  list,  must  be  substantially  com- 
plete and  submitted  for  fihng  at  the 
offices  of  the  Commission  in  Washing- 
ton, D.C.,  by  the  close  of  business  on 
March  1.  1977. 

The  attention  of  any  party  in  interest 
desiring  to  file  pleadings  concerning  any 
pending  TV  and  FM  translator  applica- 
tion, pursuant  to  section  309(d)  (1)  of  the 
Communications  Act  of  1934,  as 
amended,  is  directed  to  §  1.580(1)  of  the 
Commission's  rules  for  provisions  gov- 
erning the  time  for  filing  and  other 
requirements  relating  to  such  pleadings. 

BPFT-376  (new).  Silver  Bay,  Minn.,  Stereo 
Broadcasting.  Inc.  Req;   Channel  288,   105 

MHz,  10  watt.  Primary:  WAKX,  Duluth, 
Minn, 

BPTT-3140  (new),  Norrls  Camp,  Minn.,  Lake 
of  the  Woods  County.  Req:  Channel  69, 
800-806  MHz,  100  watt.  Primary:  KTHI, 
Pargo — Grand  Porks,  N,  Dak. 

Federal  Communications 

Commission 
Vincent  J.  Muluns, 

Secretary. 

|FR  Doc. 77-2983  PUed  1-28-77:8:45  am) 


RADIO  TECHNICAL  COMMISSION  FOR 
MARINE  SERVICES 

Meetings 

In  accordance  with  Pub.  L.  92-463, 
"Federsd  Advisory  Committee  Act,"  the 
schedule  of  future  Radio  Technical  Com- 
mission for  Marine  Services  (RTCM) 
meetings  is  as  follows : 

Special  Committee  No.  68,  "Marine  Radio- 
telephone Operator  Education,"  Notice  of 
19th  Meeting,  Wednesday,  February  16, 
1977 — 9:30  a.m..  Conference  Room  847,  1919 
M  Street,  N.W..  Washington,  D.C. 

Agenda 

1.  Call  to  Order:   Chairman's  Report. 

2.  Confirmation  of  Secretary;  Adoption  of 
Agenda. 

3.  Acceptance  of  SC-68  Summary  Records. 
December   15,    1976,   Paper   180-76  SC   68-86. 

4.  Review  unfinished  business. 

5.  Discuss  final  report. 

6.  New  business. 

7.  Establishment  of  next  meeting  date. 

A.  Newell  Garden,  Chairman,  SC-68,  Ray- 
theon Company,  141  Spring  Street,  Lexing- 
ton. Mass.  02173,  Phone:  617-862-6600  (Ext. 
414). 

Wednesday,  February   16,  1977 

To:    Mem.bers  of  Special  Committee  No.  65, 

•SHIP  RADAR". 
Subject:  Notice  of  52nd  Meeting. 
Date/Time:  Wednesday,  February  16,  1917 — 

1 :30  p.m. 
Location:    Conference    Room   8210,    2025   M 

Street,  NW.,  Washington,  D.C. 

Agenda  for  SC-65  Ccwnmitte©  Meeting  ap- 
pears on  reverse  side  of  this  sheet.  SO-65 
Working  Group  schedule.  To  be  held  at  2025 
M  Street,  NW.,  Washington,  D.C. 

Working  Group:  Collision  Avoidance; 
Room  8210;  Date:  February  16;  Time:  •:30 
a.m. 

If  other  Working  Group  meetings  are 
scheduled.  Group  Members  will  be  notified. 

Note:  Meeting  Room  location  Is  stibject  to 
change.  Check  at  Room  8210  first. 

Agenda  foe  February  16,  1977       | 


1.  Call  to  Order;  Chairman's  Report;  Adop- 
tion of  Agenda.^ 

2.  Acceptance  of  SC-65  Summary  Records; 
Appointment  of  Rapporteur,  January  14, 
1977,  Paper  6-77/SC  65-229. 

3.  Progress  Report  of  Collision  Avold»nce 
Working  Group. 

4.  Status  Reports  on  Other  Working  Groups. 

5.  Report  of  Action  of  Executive  Committee 
on  RTCM  Paper  145-76/SC  65-220.  "Per- 
formance Specification  for  a  Computer  Aided 
Collision  Avoidance  System  for  Merchant 
Ships." 

6.  Other  business. 

7.  Establishment  of  next  meeting  date. 
March  16,  1977. 

For  approval  at  this  meeting.  Irvln  Hur- 
witz.  Chairman,  SC-65,  Federal  ConununJca- 
tions  Commission,  Washington,  D.C.  20554, 
Phone:  202-632-7197. 

Executive  Committee  Meettno      I 

THTTRSDAY,  FEBBTJARY  17,  1977 

The  next  Executive  Committee  Meeting 
will  be  on  Thursday,  February  17,  1977,  at 
9:30  a.m.  in  ConferenJk  Room  847,  1916  M 
Street.  NW.,  Washlngto^  D.C. 


AGENDA 

1.  Call  to  Order;  Chairman's  Report. 

2.  Introduction  of  Attendees;  Adoption  of 
Agenda. 

3.  Acceptance  of  the  Minutes  of  Execu- 
tive Committee  Meetings. 

4.  Progress  Reports  on  Currently  Active 
Committees. 

5.  Status  Reports  on  Other  Committees. 

6.  New  Membership  Applications  for  Ex- 
ecutive Committee  Approval. 

7.  Report  on  1977  Assembly  Meeting. 

8.  Approval  of  Special  Committee  Papers. 

9.  Administrative  Action  Items. 

10.  Summary  Reports  and  Announcemnts. 

1 1 .  New  Business. 

12.  Establishment  of  next  meeting  date. 

To  comply  with  the  advance  notice  re- 
quirements of  Pub.  L.  92-463,  a  compara- 
tively long  interval  of  time  occurs  be- 
tween publication  of  this  notice  and  the 
actual  meeting.  Consequently,  there  is  no 
absolute  certainty  that  the  listed  meet- 
ing room  will  be  available  on  the  day  of 
the  meeting.  Those  planning  to  attend 
the  meeting  should  report  to  the  room 
listed  in  the  notice.  If  a  room  substitu- 
tion has  been  made,  the  new  meeting 
room  location  wUl  be  posted  at  the  room 
listed  in  this  notice. 

Agendas,  working  papers,  and  other 
appropriate  documentation  for  the  meet- 
ing is  available  at  that  meeting.  Those 
desiring  more  specific  information  may 
contact  either  the  designated  Chairman 
or  the  RTCM  Secretariat.  (Phone  (202) 
632-6490) 

The  RTCM  has  acted  as  a  coordina- 
tor for  maritime  teleconmunicatlons 
since  its  establishment  in  Isfv.  Problems 
are  studied  by  Special  Committees  and 
the  final  report  is  approved  by  the  RTCM 
Executive  Committee.  All  RTCM  meet- 
ings are  open  to  the  public.  Written 
statements  are  preferred  but  by  previ- 
ous arrangement,  oral  presentations  will 
be  permitted  within  time  and  space  limi- 
tations. 

Petieral  Communications 
Commission. 
Vincent  J.  Mpllins. 

Secretary. 

|FR  Doc.77-2984  Filed  1-28-77:8:45  am) 

FEDERAL  MARITIME  COMMISSION 

CERTIFICATES  OF  FINANCIAL 
RESPONSIBILITY  (OIL  POLLUTION) 

Certificates  Revoked 

Notice  of  voluntary  revocation  is  here- 
by given  with  respect  to  Certificates  of 
Financial  Responsibility  (Oil  Pollution) 
which  had  been  Issued  by  the  Federal 
Maritime  Commission,  covering  the  be- 
low indicated  vessels,  pursuant  to  Part 
542  of  Title  46  CFR  and  section  311  (p) 
(1)  of  the  Federal  Water  Pollution  Con- 
trol Act,  as  amended. 

Certificate  Owner /Operator  and 

No.  vessels 

01058 States     Steamship     Co.:     Hawaii, 

MM.  Dant. 
01059 London    &     Overseas    Freighters 

Ltd.:   London  Pioneer. 
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Certificate 

No.  Owner /Operator  and  Vessels 

01088--.     Schulte      &      Burns:       Guenther 

Schulte. 
01330---     SheU  Tankers  (U.K.)   Ltd.:  Hind- 

sia. 
01336---     Aktieselskabet   Borgestad:    Milles. 
01351.--     The    Hadley    Shipping    Co.    Ltd.: 

Clymene,  CerintKus. 
01447--.     Scotstoun     Shipping     Co.     Ltd.: 

Loch  Long. 
01574 —     Fearnley  tc  Eger:  Ferncourt. 
01663...     Hydroussa       Companla       Naviera 

S.A.:  Hpdroussa. 
01935  .-  Partnership  between  Steamship 
Company  Svendborg  Ltd.  and 
Steamship  Compsuiy  of  1912 
Ltd.:  Karen  Maersk,  Maersk 
Feeder. 
Pittston  Marine  Transport  Corp.: 

Rockland. 
A.  F.  Saaveness  &  Co.  A./S:  Queens- 

ville. 
PenlnsTilar  &  Oriental  Steam  Nav- 
igation Co.:   Sussex. 
Atlantic     Richfield      Co:      Great 

Lakes. 
Mill  Ridge  Corp.:   M.R.  1,  M.R.  2. 
Enso-Outzeit  Osakeybtlo:    TroUe- 

holm,  Vasahotm,  Maltesholm. 
American   Dredging   Co.:    SE'104 

SE-103. 
Koch  Refining  Co.:  TCB  68. 
Metropolitan     Waterways     Corp.  ■ 

Mykali. 
Allied  Towing  Corp.:  ATC-92. 
Societe    Ivolrlenne    de    Transport 
Maritime:  Tabou,  Tonkoui,  Kos- 
sou,  Korhogo,  Azaguie,  Agou. 
Clemente    Campos   y    Cia.    S.A.: 

Manuel  Campos. 
Kokuyo  EOiiun  Kabushiki  Kaisha : 

Izumigawa  Maru. 
E.  I.  du  Pont  de  Nemours  and  Co  ■ 

TCB  308. 
Oriental  Africa  Lines  Inc.:  Orien- 
tal Amiga. 
Pando  Companla  Naviera  S..^.  of 

Panama:  North  Duchess. 
Principle   Companla  Naviera   S.'V. 

of  Panama:  North  Highness. 
Upper    MlsBlsslpl    Towing    Corp 

UM  901,  UM  902. 
Universe  Tankships  Inc.:  Uiiiverse 

Frontier. 
Maritime  Fruit  Carriers  Co.:  Ld.: 
Sabracore,  Bananacore,  Lemon- 
core,  Mangocore,  Tangerinccore . 
Avocadooore.  > 
Huron  Cement  Division  National 

Gypsum  Co.:  Samuel  Mitchell. 
SheU  Tankers  B.V.:  Philidora. 
Hilmar  Reksten:  Lucian.  Hadrian, 
Octavian,  Sir  Winston  Church- 
ill, Aurelian,  Kong  Haakon  VII. 
Julian,  Fabian.  Nerva. 
Daio  Kisen  K.K.:  Munakata  Maru. 
lino  Kalun  K.K.:    Fujisan  Maru. 
Matsuoka         Kisen         Kabushiki 

Kaisha:  Hakonesan  Maru. 
Okada  Shosen  Kabushiki  Kaisha: 

Settsu  Maru.    ' 
Sawayama  Kisen  K.K.:  Philippine 

Maru. 
Shonan  Kisen  K.K.:  Shotai  Maru. 
Tsurumi     Yuso     K.K.:      Kakuyu 

Maru. 
Marmac    Corp.:    KS-101,   KS-tOZ. 
Mobil  Shipping  Co.  Ltd;  Sachem. 
Korea     Slilpplng     Corp.:     Chang 

Hang,  Dong  Myung. 
Compagnle  Des  Messageries  Marl- 
times:   Godavery,  Tarra,  Yalou, 
Mariotte. 
National   Sand   and  Material   Co. 

Lt<l. :  SS  Charles  Dick. 
Mon  River  Towing  Inc.:  PO  1201. 


02146 _ 
02152. 

02198- 

02199- 

02212. 
02270. 

02477. 

02585. 
02693- 

02715.. 
02728.. 

02842.. 

02959- . 

03047- 

03106.. 

03227.. 

03230.. 

03256.. 

03276.- 

03293.. 

03295 

03389.. 
03397.. 


03421. 
03536- 
03458. 

03479- 

03492. 

03504- 
03525- 

03692. 
03917. 
03971. 

04002. 

04029. 
04113. 


Certifica 
No. 
04398... 
05090... 


te 


Owner  Operator  and  Ve-.'JC.v 
Hapag-Lloyd:   Bischofstein. 
Esso    Petroleum    Co.    Ltd.:    Bsso 
Liricoln,  Esso  Edinburgh. 
05096.-.     ESSO  Tankschlff  Reederel  GmbH: 

Esso  Bremen,  Esso  Stuttgart. 
05263.-       Oceanomar    Companla    Maritima 

S.A.:  Kilima. 
05349---     Trans-Caribbean        Lines        Inc.: 

Carib  Freeze. 
05383 —     Lineas  PlnlUos:  Lago  Victoria. 
06472 —     National   Shipping  Corp.:    Rupsa. 
05645...     National      Sea      Products,      Inc  : 

Storm,  Surf. 
05732...     Tank  Masters  Inc  :    Tank  Master 

No.  2. 
05743. . .     Reederei  Barthold  Richters :  Petra. 
05775...     Good    Luck    Shipping    Co.    Ltd: 

Good  Commander. 
05810.         John    Hudson    Fuel    &    Shipping 

Ltd.:  Hudson  Light. 
06392.    -     Sofamar-Sociedade   de   Fainas   de 
Mar  E  Rio  S.A.R.L.:    Rio  Zam- 
bese,  Rio  Zaire,  Rio  Cuama. 
06435     .     Dampskibsaktieselskabet  Den 

Norske  Afrika-Og  Australielinie. 
Wilhelmesn  Dampskibsaktiesel- 
skabet AS Tonsberg,  A/S Tank- 
fart  I,  A/S  Tankfart  IV.  A/S 
Tankfast  V.  A.'S  Tankfart  VI: 
Tiber. 
06495 —  Mortensen  &  Lange:  Sixtus. 
06553 —     Manunited      Companla      Naviera 

S.A.  Panama:  Achillet. 
06567. . .     Hooker  Chemical  Corp. :  Heco  1 . 
06578...     Van    Nievelt.    Goudrlaan    &    Co. 
B.V.:   Meres.  Alcor.  Anne  Chris- 
tina. 
06838-  Compagnie   Franco   Camerounaise 

S.AJl.L.  de  Navigation:  Mungo. 
06847  _  Getty  Oil  Co.  (Eastern  Opera- 
tions) Inc.:  Louisiana  Getty, 
Wilmington  Getty.  Providence 
Getty.  New  York  Getty.  Dela- 
ware Getty. 
06914--.     Evans    McKeil     Workboats    Ltd  : 

Cargo  Master. 
07072. --     United  Ram  Corp.:  Saas  Grund 
07154...     NVVeendam:  Veendam. 
07176...     Great     Fortune     Navigation 

S.A.:  Great  Power. 
07257...     Sea    Ploutos    Shipping    Co 

Sea  Gull. 
07283...     Evergreen    Line    S.A.:    Ever 

tune. 
07291...     Butler  Marine  Equipment  Co.:    T 
100  SL,  T  150  SL,  T  200  SL    BU 
41.  BV  42.  BU  40.  BU  43.  T  250 
SL. 
07327.    .     Marcomando       Armadora        S.A: 

Kapetanissa. 
07328...     New  England  Fish   Co.:    Smokua 

G.  W.  King. 
07640 —     Exxon  Co.  U.S.A. :  TTC-1 
07642...     Armadores    Marisurf    Ltd       Mari- 

brtina. 
07817...     Yick  Fung   Shipping   and   Enter- 
prises  Co.,   Ltd.:    Mindano   Sea. 
Coral  Sea.  Caspian  Sea. 
07824...     Swlftsure.  Inc.:    Western  Pioneer. 
07833...     Pyramid    Ventures    Group,    Inc.: 
Pyramid    Veteran,  Pyramid    Ve- 
nus. Pyramid  Viking. 
07843...     Northland     Marine     Lines.     Inc.: 
Tazlina,    Galena.    Kivalina,    ZB 
300.    Western    Trader,    ZB    204, 
ZB  301.  Koko  Head. 
07880...     Logicon,  Inc.:  GVy-f  00. 
08018...     ProtokUtos      Compania 
S.A. :  Agios  Fanourios. 
08129...     Caltec     Maritime     S  A. 

r      Caltec  Trader. 
08212...     Revenna     Shipping.     Inc 

Shang. 
08495...     Nautlc    Star    Shipping    Co.    S.A. 
Porto. 


Co. 


S.A.: 
For- 


Naviera 
Panama : 
Nego 


Certifica 
No. 
08688.- 
08723- . 
09121.. 
09266.. 


te 


09329... 

09465.. 
09518... 

09678... 

09711.    . 

09833 -. 

09874.-, 

10093-.. 

10260   . . 

10279... 

10481- -. 

10598-.. 

11073. 

11323... 
11759... 
11951... 

12044      . 

12064.    - 

12065-.- 


Ouner  Operator  and  Vessels 
Diakan  Grace  S.A,:  Diakan  Grace 
Product  Carriers,  Inc.:  Stolt  Vidar 
Oram   S.A.   Panama:    South    Wall. 
Atlantic  Consolidated  Poods  Ltd.: 
Atlantic  Hawke,  Atlantic  Gaird- 
ner.    Atlantic    J.A.G.,    Atlantic 
Paton.     Atlantic     Ocean     Maid. 
Olga.  Elizabeth.  Claire.  Lindsey. 
Atlantic       Margaret,       Atlantic 
Carol.    Atlantic    Toni.    Atlantic 
Norma.   Atlantic   Ruthann,   At- 
lantic Peggy,  Atlantic  Marie.  At- 
lantic Jane,  Atlantic  Ellen,  At- 
lantic Beatrice,  Dorothy 

Rederlerne     Steencoasters      K  S 
Jytte  Steen. 

River  Barges  Inc. :  Joyce  O 

Pacific  Universal  Navigation  S  A 
Pacific  Reefer. 

HuUgates  Shipping  Co.  Ltd     Ben- 
gate. 

Albatross  Maritime  Co.  Ltd    .Pan- 
ama) S.A.:  Pacific  Ocean 

Arnica  Shipping  Co    Ltd      Fropa- 
dano. 

Gulf    Caribbean    Navigation    Co 
Katya  M. 

Universal  Giant  Shipping  Co    Ltd 
S.A.:  Great  Antares. 

Hollywood  Marine  Inc  :  Hollywood 
1806. 

Ikuchi  Kaiun  Kabushiki  Kaisha 
Gallant.  Grace. 

Tracey  Navigation   Co    Ltd      Jen- 
nifer. 

International    Ship    Finance    (Li- 
beria) Co.  Inc.:  Capella. 

Evifar     Compania     Naviera     S  -\ 
Montaza. 

James  P.  Cross  Sr. ;  Farken  No    J 

Samelet  Helmstaub:  Stavik. 

I  S    Rederiet    Erik    B.    Kromann 
Aage  Andreasen. 

International  Iranian  Trading  Co 
Capetan  Michalis. 

Dietrich      Sander      Bereedertings- 
OmbH:  Hede. 

La  Islas  Navegacioii  S.A  :   Altenii* 
Island. 


By  The  Commission. 

Francis  C.  Hurney. 
Secretary. 
IFRDocTT  3012FUed  1-28-77:8:45  am) 


PACIFIC-STRAITS  CONFERENCE 

Agreement  Filed 

Notice  is  hereby  given  that  the  follow- 
ing agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916  as 
amended  <39  Stat.  733,  75  Stat  763  46 
U.S.C.  814). 

Interested  parties  may  inspect  and  ob- 
tain a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari- 
time Commission.  1100  L  Street.  N.W., 
Room  10126;  or  may  inspect  the  agree- 
ment at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  Louisiana,  San 
Francisco,  California,  and  San  Juan, 
Puei-to  Rico.  Comments  on  such  agree- 
ments, including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed- 
eral Maritime  Commission,  Washington 
D.C.  20573.  by  February  21,  1977.  Any 
person  desiring  a  hearing  on  the  proposed 
agreement  shall  provide  a  clear  and  con- 
cise statement  of  the  matters  upon  which 
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they  desire  to  adduce  evidence.  An  al- 
lesation  of  discrimination  or  unfairness 
shall  be  accompanied  by  a  statement  de- 
scribing the  discrimination  or  unfair- 
ness with  particularity.  If  a  violation  of 
the  Act  or  detriment  to  the  commerce  of 
tjie  United  States  is  alleged,  the  state- 
ment shall  set  forth  with  particularity 
the  acts  and  circumstances  said  to  con- 
stitute such   violation   or  detriment  to 

commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  <a6  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  Agreement  Filed  by: 
H.  R.  Rollins.  SecreUry,  Pacific-Straits  Con- 
ference, 635  Sacramento  Street,  San  Fran- 
cisco, California  94111. 

Agreement  No.  5680-23.  entered  into 
by  the  member  lines  of  the  Pacific - 
Straits  Conference,  modifies  the  confer- 
ence agreement  by  the  addition  of  a  new 
article  (Article  11)  which  will  give  the 
Conference  Secretary  permanent  author- 
ity to  sign  on  behalf  of  the  Conference 
membership  and  file  for  approval  with 
the  Federal  Maritime  Commission  any 
amendments  or  additions  to  Agreement 
No.  5680  which  h%ve  previously  been 
voted  on  and  approved  by  the  Confer- 
ence membership.  The  added  Article  U 
reads  as  follows: 

Article  No.  11.  This  agreement  may  be  ex- 
ecuted In  several  parts  the  said  parts  to  read 
and  be  effectual  as  one  instrument,  which 
may  be  changed  or  added  to  at  any  meeting 
by  consent  of  the  members  as  provided  In 
Article  8(a) ,  provided,  however,  that  no 
action  under  this  paragraph  or  any  other 
paragraph  of  this  agreement  constituting 
modification  of  this  agreement  within  the 
purview  of  Section  15  of  the  Shipping  Act 
Shall  be  carried  Into  effect  until  approved  by 
the  Governmental  Agency  charged  with  the 
administration  of  Section  15  of  the  Ship- 
ping Act.  1916,  as  amendedy^ach  of  the 
parties  hereto,  hereby  express^  authorize  the 
Conference  Secretary  to  sign  on  Its  behalf 
and  to  file  for  approval  with  the  Agency 
charged  with  administering  the  Shipping  Act 
of  1916.  as  amended,  any  amendments  to  this 
agreement  and  to  the  appendix  to  this  agree- 
ment which  have  been  duly  adopted  by  the 
Conference  by  the  vote  and  procedures  pre- 
scribed by  this  agreement  or  by  the  appen- 
dix to  this  agreement.  Any  person,  by  the 
act  of  becom'ng  a  party  to  this  agreement 
shall  thereby  authorize  the  Secretary  to  sign 
and  file  amendments  on  its  behalf  as  pro- 
vided hereinabove. 

By    Order   of    the   Federal    Maritime 
Commission, 

Dated:  January  26,  1977. 

Francis  C.  Hurney, 
Secretary. 

IFB  Doc.77-3013  PUed  l-28-77;8:45  am] 


NOTICES 
FEDERAL  POWER  COMMISSION 

[Docket  No.  0-8820.  etc.]  i 

TEXACO  INC.  (OPERATOR),   ET  AL. 

Applications  for  Certificates,  Abandonment 
of  Service  and  Petitions  To  Amend  Cer- 
tificates ' 

January  19,  1977. 

Take  notice  that  each  of  the  Ap- 
plicants listed  herein  has  filed  an  ap- 
plication or  petition  pursuant  to  section 
7  of  the  Natural  Gas  Act  for  authoriza- 
tion to  sell  natural  gas  in  interstate  com- 
merce or  to  abandon  service  as  described 
herein,  all  as  more  fully  described  in  the 
respective  applications  and  amendments 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  Febru- 
ary 11,  1977  file  with  the  Federal  Power 
Commission,  Washington,  DC.  20426, 
petitions  to  intervene  or  protests  in  ac- 
cordance with  the  requirements  of  the 
Commission's  rules  of  practice  and  pro- 
cedure (18  CFR  1.8  or  1.10) .  All  protests 
filed  with  the  Commission  will  be  con- 
sidered  by   it   in   determining   the   ap- 


'  This  notice  does  not  provide  for  con- 
solidation for  hearing  of  the  several  matters 
covered  herein. 


DorkPt  No. 

uii'l  <lale  lilrtl  Aiipli''Uiii 


propriate  action  to  1  i  lakcn  but  v.iil  n  ' 
serve  to  make  the  protestants  partie.s  t  o 
the  proceeding.  Persons  wishing  to  be- 
come parties  to  a  proceeding  or  to  par- 
ticipate as  a  party  in  any  hearing  there- 
in must  file  petitions  to  intervene  in  ac- 
cordance with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  practice  and  pro- 
cedure a  hearing  will  be  held  without 
further  notice  before  the  Commission 
on  all  applications  in  which  no  petition 
to  intervene  is  filed  within  the  time  re- 
quired herein  if  the  Commission  on  its 
own  review  of  the  matter  believes  that  a 
grant  of  the  certificates  or  the  authoriza- 
tion for  the  proposed  abandonment  is  re- 
quired by  the  public  convenience  and 
necessity.  Where  a  petition  for  leave  to 
intervene  is  timely  filed,  or  where  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 


I'lii'luk^i  r  ami  loi'alion 


__.Pnce  per 
-"^l.OOOfi^ 


(i-»«l'<1       Trxaco  Inc.  (optralor),  ot  al.,  V.i  >. 

1)  l:;-3r»-76  Uox  2120,  TuLsa.  Okla.  "4in2. 

(i-H2.T0         ...  .AtlaiUir    Hiohliild  Co.,  P.O.Box 

B  12-2IKt)  J«ly,  l^allas,  Tex.  T.rJ.'l. 

ri7(M(17 riuUip.'i  IVtroliUui  Co..  r>  CI  lMi;l- 

( '17.^42  lips    RUlf..    naril.'STill,'.    ( ik!".. 

( '1-1-77  7HKH. 

('176-327  Amiuoil   IVv.'lcipiuiMil,   Inc..  2W)t) 

H  12-21-7ti  Norlli  I^jop  Wr.-it,  llouslon.  T<\. 
77W'2. 

ri77-184        .   .  Diamond   Shanivock    Corp..    I'.o. 

(G-l<>72<))  Box  H31.  .AiiuuiUo,  Tix.  7')173. 

B  12-27-76 

ri77-ls.';      .  TINC.    till    Co..    P.O.    Bi\    11^^. 

A  12  27  76  Housl..,..  T-\.  77i»il. 


C177-1N)-- I'l'trolcuin,  Inc..  3tK)  *  i>t  l^oujjla.s 

A  12-'27-76  Wii'hita,  Kaiis.  67202. 

C 177-187  -  Ti'ira  Resources.  Inc..  5416  Soutii 
A  12-27-76  Yale  Ave.,  Tulsa,  Okla.  74135. 

CI77-1SS  Cities  jServiee  Oil  Co..  P.O.    B'lx 

A  12-27-76  31X1,  Tulsa,  Okla.  74102. 

CI77-1S<.I  llelineri<'h  A  Payne.  Inc.  (opfvai  oi^ . 

Vl>-'7-76  et  al..  1570  B:a.';t  21sl  St..  Tulsa. 

Okla.  74114. 
C'I7T-luO        ---  Arkla  Exploration  Co..  P.O.  Box 

A  12-2»-^76  21734,  filireveport.  La.  71151. 

CI77-l't'  Freeport  OilCo.,ftdivi.«ionof Free- 

A.  l'-5h76  port  Minerals  Co.,  P.O.  Box  3038, 

Midland.  Tex.  "iTTOl. 

C177-l'.l3 American  Natural  Gas  Produrlion 

V  l2-'<t-7ti  Co..  1  Woodward  Ave..  Detroit. 

Mieli.  482J<). 

FJliiit;  iDiti':    A— Initial  service. 

B— Abaiidouinenl . 

C— Amendment  to  flild  aoreaRe. 

r>— Amendment  to  delete  a.n'age. 

E— Succession. 

F — Partial  succession. 
See  fiKjl  notes  at  end  ol  talile. 


Natural  lias  I'ipcline  Co.  of  Amcri- 
ica,  niakemore  Field,  llanstord 
C'ountv.  Tex. 

Ell'aso  Natural  Has  Co..  Lockliart 
B.  No.  S,  sec.  14-T21-R36  Lea 
fount \-.  N.  Mex. 

l'«iliaiuile  Eastern  Pipe  Line  Co.. 
Dotiglas  iilant.  Powder  River 
l.asin  area.  Converse  and  Camp- 
l>ell  Counties.  Wyo. 

Ti4iiis<  nntinetual  Gas  Pipe  Liiie 
Corp..  Iilo<-k  117  lield.  East  Cam- 
eron area,  oflsliore  Louisiana. 

Nonlicrn  Natin-al  Gas  Co.,  Ochil- 
tree County.  Tex. 

Mil-Louisiana  Gas  Co.,  Kaiisa.s- 
Ncl)raska  Natural  Gas  Co., sees. 
9.  n,  and  NE  4  and  S.2,  see.  10, 
Mock  Z-1.  A.  C.  U.  &B.  <feW. 
purvey,  \ikiug  (Tpper  Morrow) 
Field,  TlempliiU  County,  Tex. 

N'iirtlnvest  Pipeline  Coni-.  Sublette 
Count V,  Wyo. 

rnited  Gas  Vipe  Line  Co..  Lapey- 
rouse  Field,  Terrcljoniio  Parish, 
l,a. 

Colorailo  Interstate  Gas  Co., 
Haskell  County,  Kans.,  SW/i 
fk-e.  4-28S-34\V. 

Mlcliigan  Wisconsin  Pipe  Line  Co., 
Kortheast  Bingcr  Field,  Caddo 
County.  Okla. 

Ajkansas     Louisiana     Gas     Co., 
Bonanza  Field,  Sebastian  County, 
Ark.  ,^        ,   , 

Mississippi  River  Transmission 
Corp..  Brick  Prospect  area,  Beck- 
ham County,  Okla. 

.\Bchigan  Wisoonsin  Pipe  Line  Co., 
Beckham  County,  Okla. 


(') 
(') 

•  •  l.i3,  l'i62e 


«*1.6.>0.M(> 
l«151.3<)f»0 


•  '•  52.8022.' 
n  la  iJ  53. 7967c 


Pr.'S- 
sure 
bas<" 


0) 

U.73 


'  II.  56.53 


"H  $1.4202 


«  «  «9.  r5S<! 


n$l.*4 


11.73 

14.73 

1 -1.1125 

14.  0.-. 
14.73 

14.6.5 
14.65 
14  .OS 
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Docket  No. 
and  date  filed 


Applicant 


Purchaser  and  location 


Price  per  Pres- 

1,000R>  sure 

base 


C177-194 

A  12-29-76 

CI77-195 

(CS67-82) 
B  12-27-76 

C 177-196 

A  12-27-76 

CI77-197 

(G-19016) 
B  12-2S-76 

C177-200 

A  12-30-76 

CI77-201 

A  12-30-76 


CI77-202_.. 
A  1-3-77 


C 177-203.... 
(O-10801) 
B  1-3-77 

C177-204.... 
A  1-3-77 


Exxon  Corp.,  P.O.  Box  2180, 
Houston,  Tex.  77001. 

Mesa   Petroleum    Co.,   P.O.    Box 

2009,  Amarillo,  Tex.  79105. 

The  Superior  Oil  Co.,  P.O.  Box 
1521,  Houston,  Tex.  77001. 

Coastal  States  Gas  Produtiog  Co.. 
5  Greenwav  Plaza  East.  Hous- 
ton, Tex.  77046. 

The  Superior  Oil  Co..  P.O.  Box 
1521,  Houston,  Tex.  77001. 

Phillips  Petroleum  Co..  5  C4 
Phillips  Bldg.,  Bartlesville.  Oklii. 
74004. 

Gulf  Oil  Corp..  P.O.  Box  21il<i. 
Houston,  Tex.  77001. 


Diamond    Shamrock   Corp.,   V.O. 
Box  631,  Amarillo,  Tex.  79173. 


Sun  Oil  Co..  P.O. 
Tex.  75221. 


Box  20.  Dalla.-. 


C 177-205.... 
(CS72-21) 
B  1-3-77 

CI77-'20f  .. 
(CS72-21) 
B  1-3-77 

C177-207.... 
(CS72-21) 
B-1-3-77 


Earlsboro  Oil  &  Gas  Co.,  Inc.,  136i) 
1st  National  Center  North,  Okla- 
homa City,  Okla.  73102. 
.   ...do 


.Jn. 


Columbia  Gas  Transmission  Corp., 
Grand  Isle  Block  16  Field,  ofl- 
sliore, Lonisiana. 

Panhandle  Eastern  Pipe  Line  Co., 
Sonthwest  Fargo  Field,  Ellis 
County.  Okla. 

Michigan  Wisconsin  Pipe  Line  Co., 
Deep  Lake  Field,  Cameron 
Paris  ,  La. 

South  Texas  Nattiral  Gas  Gather- 
ing Co.,  Duval.  LaPalle,  and 
Webb  Counties.  Tex. 

Michigan  Wisconsin  Pipe  Line  Co.. 
West  Cameron  Block  71  Field, 
offshore  La. 

Ei  Paso  Natural  Gas  Co..  Brinuin- 
stool  No.  1  Well,  Lea.  Count v, 
N.  Mex. 

Michigan  Wisconsin  Pipe  Line  Ca, 
Cupp  A  unit.  Maylield.  South- 
west Field,  Beckham  Cotiiitv, 
Okla. 

Northern  Natural  Gas  Co.,  Clark 
and  Comanche  Counties.  Kans. 

Transcontinental  Gas  Pipe  Line 
Corp.,  Bear  Field,  Beaurcjiard 
Parish,  La. 

C  ities  Service  Co..  Wakila  Field. 
Granty  County,  Okla. 

.\.rkla  Gas  Co..  Southeast  Lamonl 
Field,  Grant  Comity.  Okla. 

I  sties  Service  Gas  Co..  Wakita 
Field.  (Jrain  County,  Okla. 


«$1.T6 

1-  '■  il.  43 

"  <'H.i3 
'il.U 

'  '*  152  2*0W 

"■'  ■'  62.  7'.>262S* 
("1 


15.025 

('•) 
15.  '"'20 

15.  '125 
14-3 
14.  Ijo 

1.5.  025 


:as  i-.!uelia.s>  coniract  dated  ilay  22 


'  Nonproductive. 

'  Reclassification  of  well  from  gas  to  oil. 

>  Subject  to  adjustments  pursuant  to  opinion  No.  770.  a.<  amend.,!. 

*  Applicant  states  that  the  acreage  was  erroneou.-lv  included  in  exhibit  .V-1  of  i 
1975. 
/  5  Depleted. 

!  'Subject  to  2.1795*  downward  Btu  adjustment. 
'  Includes  11.67570  tax  reimbursement,  plus  If  escalation  per  iiuari'  r. 
» Includes  7«  tax  relmbru^ement  and  O.SlOOf  galheiiiig. 

•  Price  prior  to  Jan.  1,  1977. 
">  Price  effective  Jan.  1, 1977. 

n  Subject  to  upward  and  downward  Btii  adjustment. 

'» Includes  0.9»46*  gathering. 

"  Includes  100-pct  tax  reimbursement. 

"  Applicant  and  purchaser  are  affiliated. 

15  Plus  7.077*  tax  reimbursement,  minus  1.408c  Btu  afljustuii'i.i  bas','.  on  Bin  r  om'hi  of  ',i86. 

"  Depletion  of  reserves. 

'■  Plus  H  escalation  per  quarter. 

'•  Depletion  of  gas  reserves. 

'•Includes  143.2181*  base  rate,  plus  10.'.'207<'  tax  ninibur^t  iiicni.  and  an  >..;iimai'd  Btu  adiiiMmcni  of  -1.83t*c 
per  1,000  ft'. 

-'  Reservoir  has  been  depleted. 

=>  Includes  54.0614*  base  rate,  7*  tax  reimbursement,  1.221228i'  Blu  adjustment  and  0.51*  gathering. 

a  Contracts  for  sale  of  natural  gas  In  interstate  commerce  for  gas  from  weUs  commenced  prior  t«  Jan.  1 .  1973.  and  not 
previously  sold  in  interstate  commerce  prior  to  Jan.  1,  1973,  except  pursuant  to  the  provisions  of  sec.  2.68,  2.70, 157.22 
or  157.29. 

a  Applicant  unable  to  buck  high-pressure  gas  line;  uneconomical  to  set  compr.ssor.  Connection  changed  to  Su 
Oil  Co.  s  low  pressure  line  going  ilu-ough  their  gasoline  plant  with  Ihc  r.'sidue  gas  beinj;  purcliased  by  Cities  Servi 

•<Well  ran  dry. 

[PR  Doc. 77-2808  Piled  1-28-77:8:45  am] 


II 


FEDERAL  TRADE  COMMISSION 

DIRECTORS  OR  THE  BUREAUS  OF  COM- 
PETITION, CONSUMER  PROTECTION 
PROTECTION  AND  ECONOMICS 

Del^ation  of  Authority 

On  June  23,  1976,  the  United  States 
Government  and  the  Federal  Trade  Com- 
mission entered  into  a  Restrictive  Busi- 
ness Practices  ("RBP")  Cooperation 
Agreement  with  the  Federal  Republic  of 

Germany, U.S.T. ,  T.I.A.S.  No. 

8291.  That  agreement,  which  amounts  to 
mutual  reinforcement  of  the  antitrust 
law  enforcement  agencies  of  the  United 
States  and  those  of  the  Federal  RepubUc 
of  Germany,  went  into  force  on  Septem- 
ber 11,  1976,  and  provides,  inter  alia, 
that  any  party  may  request  information 
from  any  other  party  in  connection  with 


RBP  law  enforcement  or  studies  relat- 
ing to  RBP's. 

Pursuant  to  the  authority  provided  by 
Reorganization  Plan  No.  4  of  1961  (26 
FJl.  6191.  75  Stat:  837) .  the  Commission 
announces  that  it  has  delegated  to  the 
Directors  of  the  Bureaus  of  Competition, 
Consumer  Protection  and  Economics  the 
authority  to  make  any  future  information 
requests  pursuant  to  the  above  agree- 
ment which  may  be  necessary  in  the  con- 
duct of  any  investigation  or  other  official 
Commission  business  to  the  Government 
of  the  Federal  Republic  of  Germany  on 
behalf  of  the  Cwnmission,  subject  to  the 
concurrence  of  the  General  Counsel.  The 
General  Counsel  was  authorized  to  make 
necessary  liaison  with  the  Department  of 
State  to  facilitate  the  processing  of  all 
such  requests. 


By  direction  of  the  Commission  dated 
January  19.  1977. 

John  F.  Dugan. 
Acting  Secretary. 
[FR  DOC.T7-2947  FUed  1-28-77:8:45  am] 


DEPARTMENT  OF   HEALTH, 
EDUCATION,  AND  WELFARE 

Center  for  Disease  Control 

IMMUNIZATION   PRACTICES   ADVISORY 
COMMITTEE 

Meeting 

In  accordance  with  section  10iai<2' 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463) ,  the  Center  for  Disease 
Control  announces  the  following  Com- 
mittee meeting  : 

Name:  Immunization  Practice.';  .Advisory 
Committee. 

Dates  and  time:  February  lO-ii.  1977.  8  30 
a.m. 

Place:  Room  a07.  Buildiug  1.  Center  iov  Dis- 
ease Control,  1600  Clifton  Road.  N.E  .  -At- 
lanta. Georgia  30333. 

Type  of  Meeting:  Open. 

Contact  person:  H.  Bruce  Dull.  M  D  .  Execu- 
tive Secretary  of  CSommlttee.  Building  I. 
Room  2118,  Center  for  Dlsea;^e  Control. 
1600  Clifton  Road.  NE  .  .'itlant.T.  Georgia 
30333.  Phone:  AC  404  633-3311.  Extetision 
3701,  PTS:  230-3701. 

Pttrpoee:  The  Committee  is  cliariied  w  i:h  ad- 
vising on  the  appropriate  uses  of  imnui- 
nlzlng  agents  for  public  health  practice. 

Agenda:  The  Committee  will  continue  it.s  re- 
view of  existing  recommendatlon.s  on  vac- 
cines of  public  health  Importance  and 
proceed  with  their  updating. 

At  the  recent  emergency  meetings  on 
influenza,  time  was  not  scheduled  for  the 
Committee  to  review  other  vaccine  rec- 
ommendations. It  is  now  necessary  for 
the  Committee  to  meet  at  the  earUest 
possible  date  for  punxjses  outlined  in  the 
agenda:  therefore,  the  usual  require- 
ment for  15  days'  advance  notice  of  tliis 
meeting  is  not  possible. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  meeting  is  open  to  the  public  for 
observation  and  participation.  A  roster 
of  members  and  other  relevant  informa- 
tion regarding  the  meeting  may  be  ob- 
tained from  the  contact  person  listed 
above. 

Dated:  January  26,  1977. 

William  C.  Watson,  Jr., 

Acting  Director, 
Center  for  Disease  Control. 
|FR  Doc  77-3073  Filed  l-2S-77;8:45  am) 


Office  of  Education 
ADVISORY  COUNCIL  ON  DEVELOPING 


INSTITUTIONS 
Public  Meeting 

January  26. 


1977. 


Notice  is  hereby  given,  pursuant  to 
section  10(a)  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  that 
the  next  meeting  of  the  Advisory  Council 
en  Developing  Institutions  will  be  held 
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March  4,  1977.  from  9:00  a.m.  to  4:00 
p.m.  in  Room  5636,  Regional  Office 
Building  3.  7th  &  D  Streets,  S.W..  Wash- 
ington, D.C. 

The  Advisory  Council  on  Developing 
Institutions  was  established  by  Title  III 
of  the  Higher  Education  Act  of  1965,  as 
amended.  The  Council  is  governed  by  the 
provisions  of  Part  D  of  the  General  Edu- 
cation Provisions  Act  and  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463".  Tlie  Council  shall  assist  the  Com- 
missioner in  identifying  the  character- 
istics of  developing  institutions  through 
which  the  purpose  of  Title  III  may  be 
achieved,  and  in  establishing  the  priori- 
ties and  criteria  to  be  used  in  making 
srrants  under  section  304(a»  of  that  Title. 

The  meeting  of  the  Council  shall  be 
open  to  the  public.  Tlie  meeting  will  be 
devoted  entirely  to  the  next  Annual  Re- 
port of  the  Council. 

Records  shall  be  kept  in  the  form  of 
the  Council's  Annual  Report.  Copies  of 
the  Annual  Report  will  be  available  at  a 
later  date  to  the  public  at  the  Office  of 
the  Director  of  the  College  and  Univer- 
sity Unit,  BPE,  located  in  Room  3036, 
ROB.  7th  &  D  Streets.  S.W. 

Signed  at  Washington.  D.C.  on  Janu- 
ary 26,  1977. 

Preston  Valien, 
Office  of  Education 
"  Delegate  to  the  Council. 

IFR  Doc  77  2059  Filed  I   28-77:8:45  am| 


TITLE   I   AUDIT  APPEAL 
Acceptance  of  Application  for  Appeal 

Notice  is  hereby  given  that,  pursuant 
to  the  notice  establishing  the  Title  I 
Audit  Hearing  Board  (37  FR  23002, 
October  27,  1972,  as  amended  by  41  FR 
28568.  July  12,  1976),  an  application  for 
an  appeal  before  the  Board  has  been 
received  from  the  State  of  New  Jersey 
and  it  has  met  the  jurisdictional  require- 
ments of  section  5  of  the  notice  e:-,tab- 
lishing  the  Board. 

The  appeal  involves  the  allowability  of 
specified  expenditures  of  funds  under 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  during  the  period  Septem- 
ber 1.4970,  through  August  31,  1973.  The 
suoi  of  $1,161,917  is  sought  for  recovery 
on  the  grounds  that  Newark,  a  local 
education  agency,  used  Title  I  funds  in 
school.s  which  did  not  mean  tlie  eligi- 
bility requirements  established  in  Fed- 
eral regulations.  The  Audit  Control  Num- 
ber is  50006-02. 

The  prehearing  conierence  will  be  held 
at  10:30  a.m.  on  March  3,  1977.  in  Room 
4173.  400  Maryland  Avenue.  S.W.  Wash- 
ington. D.C. 

Section  l^c  of  the  Notice  .netting  up 
the  Board  provides: 

ici  Intervention  by  third  parties.  a> 
Interested  third  parties  may,  upon 
application  to  the  Board  Chairman, 
intervene  in  proceedings  conducted  under 
this  notice.  Such  application  must  in- 
dicate to  the  satisfaction  of  the  Board 
Chairman  that  the  intervener  has  in- 


NOTICES 


formation  relative  to  the  specific  issues 
raised  by  the  final  audit  determination 
and  that  such  information  will  be  useful 
to  the  Hearing  Panel  in  resolving  those 
issues. 

(2)  When  third  parties  are  given  leave 
to  intervene  in  accordance  with  sub- 
paragraph (1)  above,  such  parties  shall 
be  afforded  the  same  opportunities  as 
other  parties  to  present  written  mate- 
rials, to  participate  in  informal  confer- 
ences, to  call  witnesses,  to  cross-examine 
other  witnesses,  and  to  be  represeitted  by 
counsel. 

All  such  applications  for  intervention 
will  be  considered  if  received  on  or  before 
February  14, 1977. 
(20U.S.C.  241a,  1232c.) 

(Catalog  of  Federal  Domestic  A.ssi.stance 
Number  13.428,  Educationally  Deprived  Chil- 
dren— LocaV  Educational  Agencies  ) 

Dated:  January  25,  1977.  1 

William  F.  Pierce.       ' 
A' ting  U.S.  Commissioner 
of  Education. 

I  FR  Doc  77-2977  Filed  1-28-77:8:45  am  |, 


TITLE  I— AUDIT  APPEAL 
Acceptance  of  Application  for  Appeal 

Notice  is  hereby  given  that,  pursuant 
to  the  notice  establishing  the  Title  I 
Audit  Hearing  Board  ( 37  FR  23002,  Octo- 
ber 27,  1972,  as  amended  by  41  FR  28568, 
July  12,  1976) ,  an  application  for  an  ap- 
peal before  the  Board  has  been  received 
from  the  State  of  New  Mexico  and  it  has 
met  the  jurisdictional  requirements  of 
section  5  of  the  notice  establishing  the 
Board. 

The  appeal  involves  the  allowability  of 
specified  expenditures  of  funds  for  pro- 
grams under  Title  I  of  the  ESEA  during 
the  period  March  28,  1967,  through  Au- 
gust 31.  1971.  The  U.S.  Office  of  Educa- 
tion seeks  to  recover  $157,587  from  New 
Mexico  for  allegedly  inappropriate  ex- 
penditures of  Title  I  migrant  funds  in  the 
local  educational  agencies  of  Gadsden, 
Las  Cruces,  Clovis,  Roswell,  Hutch  Val- 
ley, Espanola  and  Las  Vegas.  The  issues 
involve  the  eligibility  of  particip>ating 
children,  the  appropriateness  of  project 
design,  and  the  adequacy  of  certain  ad- 
ministrative and  accoimting  procedures. 
The  Audit  Control  Number  is  20093-06. 

The  prehearing  conference  will  be  held 
at  10:30  am.  on  March  31,  1977,  in  Room 
4173,  400  Maryland  Avenue.  S.W,,  Wash- 
ington, D.C. 

Section  7(c)  of  the  notice  setting  up 
the  board  provides: 

(c)  Intervention  by  third  parties,  (li 
Interested  third  parties  may,  upon  ap- 
plication to  the  Board  Chairman,  inter- 
vene in  proceedings  conducted  under  this 
notice.  Such  application  must  indicate 
to  the  satisfaction  of  the  Board  Chair- 
man that  the  intervener  has  information 
relative  to  the  specific  issues  raised  by 
the  fihal  audit  determination  and  that 
such  information  will  be  useful  to  the 
Hearing  Panel  in  resolving  those  issues. 

(2)  When  third  parties  are  given  leave 
to  intervene  in  accordance  with  sub- 
paragraph ID   above,  such  parties  shall 


be  afforded  the  same  opportunities  as 
other  parties  to  present  written  materi- 
als, to  participate  in  informal  confer- 
ences, to  call  witnesses,  to  cross-examine 
other  witnesses,  and  to  be  represented 
by  counsel. 

All  such  applications  for  intervention 
will  be  considered  if  received  on  or  be- 
fore March  15,  1977. 

(20  U.S.C.  241a.  1232c.) 

Dated:  January  25,  1977. 

William  F.  Pierce, 
Acting  United  States 
Commissioner  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.428,  Educationally  Deprived  Chil- 
dren— Local  Educational  Agencies.) 

|FR  Doc. 77-2978  Filed  1-28-77:8:45  am  f 

DEPARTMENT  OF  THE   INTERIOR 

Bonneville  Power  Administration 

DRAFT  COLSTRIP   ENVIRONMENTAL 
IMPACT  STATEMENT 

Intent  To  Prepare  Draft  Environmental 
Statement 

Notice  of  intent  to  file  an  environmen- 
tal statement  is  hereby  given  by  the  Bon- 
neville Power  Administration  (BPA), 
1002  NE.  Holladay  Street,  Portland. 
Oregon  97232. 

Bonneville  Power  Administration  has 
been  designated  by  the  Secretary  of  the 
Interior  to  act  as  lead  bureau  within  the 
Department  of  the  Interior  for  the  prep- 
aration of  the  environmental  impact 
statement  on  the  Federal  actions  related 
to  the  Colstrip  Project.  The  environmen- 
tal statement  will  cover  the  impacts  from 
the  Federal  action  associated  with  the 
coal  supply,  the  power  plant,  the  water 
supply,  and  the  transmission  system  that 
make  up  the  Colstrip  Project. 

Suggestions,  comments,  and  observa- 
tions are  solicited  during  this  period  for 
consideration  in  preparation  of  the  draft 
environmental  statement. 

Upon  filing  of  the  draft  environmental 
statement  with  the  Council  on  Environ- 
mental Quality  (CEQ>,  comments  will 
be  received  on  the  draft  statement  itself. 
Tentatively,  the  draft  environmental 
statement  is  now  planned  for  filing  with 
the  CEQ  in  September  1977. 

For  additional  information  on  the 
Colstrip  EIS,  contact  the  BPA  Kalispell 
District  Office,  telephone  <406)  755-6202. 

Dated:  January  19,  1977. 

Donald  Paul  Hodel. 

Administrator. 

[FR  Doc  77-2926  Filed  2-8-77:8:45  ami 


Fish  and  Wildlife  Service 

THREATENED  SPECIES  PERMIT 

Receipt  of  Application 

Notice  is  hereby  given  that  the  follow- 
ing application  for  a  permit  is  deemed  to 
have  been  received  under  section  4(d) ,  16 
U.S.C.  1533(d>.  of  the  Endangered  Spe- 
cies Act  of  1973  (Pub.  L.  93-205) . 

Applicant.  Glenn  C.  Yoder.  Route  1.  Box 
34A.  Topeka.  Indiana  46571. 
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CU   Phonc:--,t,rt'oim-earod       Croosoptllon  montcharicun 

Pht>;i£.r'it3,Edvriri!B  Loprura  edt.J'dol 

PiJO^o.'':it,lIanea  (Ear-tailed)     Syraatlcua  hunleo 

Pbowc-j-.t  iMlk.ido  Soyrnatlcus  slksdo 

Fhces-.t  ,Pi-lr.vcn  per,cock       Polypl^-ctroB     caph'Jium 

Ph£.."i£.i--;t  jS^lnhoo       Lophura  Lclcholt 

PJiC-ccJi^t ,  V.'hits-ecjrod       Croccoptilca  croaeoptlloa 
iilco  t^\  pheasants  that  rlr;lit  be  added  later. 
IFor  bui'lnc  .-^nd  selling  in  Interatato   connerce.  | 

•C2)  All  Rj  birds  axe  houoed  in  now  building  23'X  6'f'   Vlth  rurs  Inelde 

(vi^d  cutclde. 


''(3)  I  Lcvo  l/csn  TAitlng  caiiy  ldlr,uo  of  r.he.?.:jaata  *ci*  ftv.i'  ycJca, 
•'(^■J"  Iwoiild  be  wllll-G  to  pc?i'ticipate  in  a  coopor.'-.livc)  ^.';.•^c(.lJI,nt^  rvoc- -''-'■  i 
r»ad  to  ilcirtriin  cr  ccntributa  dnta  to   a  5tui'>  r.i;. 

(5)  £lrd3  vcvld  b©  c'..lpC'd  i.1  iieovy  cuty  crirdVoard  1  v::t:i  ^  ith  jlonty  o.C 
v*.nt  holes  cut  la,  Tojioa  Till  to  big  espu^rh  co  birca     h.'Vo  pleaty  of 
:r9oa.'CoBtuincr  of  r:.tor,  lottuco,  and  apple  vill  bo  put  in  box. 
C€>  Tbeibirda  I  have  loot  wore  young  birde  from  of  fc;ocd  broodlag  cciid- 
ILone.  Asd  sose  older  birds  Xo&t  to  predators.- Incr;  l^rve  new  brooder 
kcouBo  cad  breeding -poca  that  are  predator  proof. 
C7)    H)  Buji-aj;  endi  eolllnc  in  iateratate  coaaorce. 
(li)  Eirdo  would  be  eold  to  por.5caB.wlth  pox'^tt. 


Glenn  C.  Yodeb, 
Rt.  1  Box  34A, 
Topeka,  Indiana  46671. 

Dear  Mb.  Hester:  Tbis  letter  Is  in  regards 
to  more  Information  you  required  on  my 
application. 

(1)  The  following  are  pheasants  I  have 
raised.  Blue  Ecu-ed,  Impeyans,  Amberst, 
Golden,  and  Reeves.  I  have  been  raising  these 
pheasants  for  over  6  years. 
-  (2)  Shipping  containers  are  heavy  duty 
cardboard  boxes  with  large  holes,  covered 
with  mesh  wire  for  light  and  ventilation. 
Boxes  will  be  large  enough  for  birda  to  move 
around  In  freely.  Water  container  will  be 
■wired  to  box. 

Most  of  the  birds  would  be  shipped  and 
received  by  United  Air  Lines.  Transportation 
takes  from  6  hrs.  to  not  more  than  36  hrs. 
Other  birds  wovild  be  picked  up  and  delivered 
personally. 

(3)  The  reason  I  feel  I  would  be  Justified 
in  obtaining  a  permit  is  to  get  unrelated  birds 
to  prevent  inbreeding.  Inbreeding  can  soon 
destroy  these  beautiful  birds. 

(4)  Activities  I  seek  to  have  authorized 
by  permit  is  to  buy  and  sell  captive  self- 
sustaining  species  any  were  in  the  United 
States. 

Sincerely, 

Glen  C.  Yoder. 

Documents,  and  other  information  sub- 
mitted in  connection  with  this  applica- 
tion are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service's  office  in  Room  512,  1717  H 
Street,  NW.,  Washington,  D.C. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (PWS/WPO), 
U.S.  Fish  and  Wildlife  Service,  W/ishlng- 
ton,  D.C.  20240.  This  application  has  been 
assigned  File  Number  PRT  2-301-25; 
please  refer  to  this  number  when  submit- 
ting comments.  All  relevant  comments 
received  on  or  before  March  2.  1977,  will 
be  considered. 

Dated:  January-14,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch,  Federal 
Wildlife  Permit  Office.  United 
States     Fish     and     Wildlife 
Service. 

|FR  Doc.  77-2985  Piled  1   28-77:8:45  am] 


Bureau  of  Land  Management 

[Nev-0363381 

NEVADA 

Modification  of  Request  for  Renewal,  in 
Part,  of  Withdrawn  Lands  and  Request 
for  Withdrawal  of  Additional  Lands 

January  18,  1977. 

Pursuant  to  section  204(h)  of  the  Fed- 
eral Land  Policy  and  Management  Act 
of  1976,  the  notice  published  in  the  Fed- 
eral Register,  Doc.  76-13198,  at  page 
18690  of  the  issue  for  May  6,  1976,  is 
modified  to  include  the  following  para- 
graph: 

All  interested  persons  who  desire  to 
be  heard  on  the  proposed  withdrawal 
must  submit  a  written  request  for  a  hear- 
ing to  the  State  Director,  Bureau  of  Land 
Management,  at  the  address  shown  be- 
low, on  or  before  March  2.  1977.  Upon 
determination  by  the  State  Director  that 
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a  public  hearing  will  be  held,  the  time 
and  place  will  be  announced. 

Bureau  of  Land  Management,  3008 
Federal  Building,  300  Booth  Street,  Reno, 
Nevada  89509. 

Wm.  J.  Malencik, 
Chief, 
DivisioJi  of  Technical  Services. 

(FR  Doc.77-2923  Piled  l-a8-77;8:46  am) 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

{Docket  No.  76-371 

UMBLES'    DREW-HALE   PHARMACY,    INC. 

Hearing 

Notice  is  hereby  given  that  on  Septem- 
ber 9,  1976.  the  Drug  Enforcement  Ad- 
ministration, Department  of  Justice, 
Issued  to  Umblea'  Drew -Hale  Pharmacy, 
Inc.,  Toledo,  Ohio  an  Order  to  Show 
Cause  as  to  why  the  Drug  Enforcement 
Admlnistraticoi  should  not  deny  the  ap- 
plications for  Registration  under  the 
Controlled  Substances  Act  of  1970,  of  the 
Respondent  executed  on  April  24,  1975 
and  April  14.  1976,  pursuant  to  Section 
303  of  the  Controlled  Substances  Act  (21 
U.S.C.  823). 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  the  Respondent,  and  written  request 
for  a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration,  no- 
tice Js  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  February  15,  1977  in  the 
Hearing  Room,  Room  1210.  Drug  En- 
forcement Administration,  1405  I  Street. 
N.W.,  Washington,  D.C. 

Dated:  January  26,  1977. 

Peter  B.  Bensinger. 
Administrator,  Drug 
Enforcement  Administration. 
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cations  to  the  Regional  Office  of  the 
Legal  Serviees  Corporation  at: 

Atlanta  Regional  Office,  615  Peachtree  Street. 
N.E.,  Room  603,  Atlanta.  Georgia  30308 

Thomas  Ehrlich, 
President 

|FRDoc.77  2957  Filed  1-28-77; 8:45  ami 

NATIONAL  STUDY  COMMISSION  ON 
RECORDS  AND  DOCUMENTS  OF 
FEDERAL  OFFICIALS 

MEETING 

Pursuant  to  Subsection  10(a'  ol  the 
Federal  Advisory  Committee  Act.  Pub.  L. 
92-463,  notice  is  hereby  given  that  the 
National  Study  Commission  on  Records 
and  Documents  of  Federal  0£Bcial£  will 
meet  on  February  17,  1977  at  9:30  ajn.. 
in  Room  105  of  the  National  Archives 
Building,  Pennsylvania  Avenue  at  8th 
Street,  N.W.,  Washington,  D.C. 

Purpose:  The  Commission  was  esUib- 
lished  under  TiUe  n  of  the  Presidential 
Recordings  and  Materials  Preservation 
Act  (Pub.  L.  93-526;  88  Stat.  1698;  44 
U.S.C.  3315  et  seq.)  to  study  problem.s 
involving  the  control,  disposition,  and 
preservation  of  records  and  documents 
produced  by  or  on  behalf  of  Fedei-al  of- 
ficials. 

Agenda:  The  purpose  of  the  meeting 
is  to  review  and  discuss  the  prellminaiv 
policy  decisions  for  tlie  final  report  of 
the  Commission. 

The  meeting  will  be  open  to  the  public 
Individuals  are  welcome  to  attend  to  the 
extent  of  available  space. 

Dated:  January  26.  1977. 

Herbert  Browneu, 
Chairman 
I  PR  Doc.77-29(»  Piled  1-28-77;  8: 48  am) 
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ADVISORY  COMMITTEE   FOR   RESEARCH. 
TASK  GROUP  NO.    16 


LEGAL  SERVICES  CORPORATION 

Grants  and  Contracts 

January  25, 1977. 

The  Legal  Services  Corporation  was 
established  pursuant  to  the  Legal  Serv- 
ices Corporation  /»ct  of  1974,  Pub.  L.  93- 
355.  88  Stat.  378,  42  U.S.C.  2996-2996Z. 
Section  1007(f)  provides:  "At  least  thhly 
days  prior  to  the  approval  of  any  grant 
application  or  prior  to  entering  into  a 
contract  or  prior  to  the  initiation  of  any 
other  project,  the  Corporation  shall  an- 
nounce publicly,  and  shall  notify  the 
Governor  and  the  State  Bar  Association 
of  any  State  where  legal  assistance  will 
thereby  be  initiated,  of  such  grant,  con- 
tract, or  project  •  *  *" 

The  Legal  Services  Corporation  hereby 
announces  publicly  that  it  is  considering 
the  grant  applications  submitted  by : 

1.  Greater  Orlando  Area  Legal  Serv- 
ices for  Orange  County,  Florida. 

2.  Legal  Aid  Service  of  Broward 
County  for  Broward  County,  Florida. 

Interested  persons  are  hereby  invited 
to  submit  written  comments  or  recom- 
mendations concerning  the  above  appll- 


Meeting 

In  accordance  with  the  Federal  Ad- 
visory Committee  Act,  Pub.  L.  92-463. 
the  National  Science  Foundation  an- 
noimces  the  following  meeting : 

Name:  Task  Group  it  16  of  the  AdviMjry  Com- 
mittee for  Research. 

Place:  Room  338,  National  Science  Founda- 
tion. 1800  G  Street  NW.,  Washington.  DC 
20550. 

Date:  February  18.  1977,  9  a.m  each  dav 

Tjrpe  of  meeting:  Open. 

Contact  person:  Mr.  Leonard  P.  Gardner,  Ex- 
ecutive Secretary,  Advisory  Committee  for 
Research,  National  Science  Foundation, 
Boom  307,  Washington,  DC  20550,  Tele- 
phone (302)  632-4278. 

Purpose  of  Task  Group;  The  purpose  of  the 
Task  Group,  composed  of  members  of  the 
Adlvsory  Committee  for  Research,  Is  to 
provide  the  full  Committee  with  a  mecha- 
nism to  consider  numerous  issues  of  Inter- 
est to  the  Committee  that  have  been  as- 
signed by  the  National  Science  Foundation. 

Summary  minutes:  May  be  obtained  from 
the  Cotnmlttee  Management  Coordina- 
tion Staff,  Div.  of  Pers.  and  Mgmt.,  Rm. 
248,  National  Science  Foundation.  We<>ih- 
Ington,  D.C.  30650. 
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Tentative  agendft:  Febrnmrf  U.  Tb  oooiMci 
I  he  determlnanta  of  wmiVMmin  Cacultf  nl- 

Arles  aud  tbe  eitexiA  to  wblcb  tbey  may  be 
influenced  by  the  awwdlag  of  Fedentl  re- 
search grants. 

Dated:  January  26, 1977. 

M.  Rebecca  Winki^cr. 
Acting  Committee 
Management  Officer. 

I  PR  Doc  77 -3017  Filed  l-2»-77;8:45  am) 

NUCLEAR   REGULATORY 
COMMISSION 

INTERNATIONAL  ATOMIC  ENERGY  DRAR 
SAFETY  GUIDE 

Availability  of  Draft  for  Public  Comment 

The  International  Atomic  Energy 
Agency  "IAEA)  is  developing  a  limited 
number  of  internationally  acceptable 
codes  of  practice  and  safety  guides  for 
nuclear  power  plants.  These  codes  and 
guides  will  be  developed  In  the  following 
five  areas:  Government  Organization. 
Siting,  Design,  Operations  and  Qualitj- 
Assurance.  The  purpose  of  these  codes 
and  guides  Is  to  provide  IAEA  guidance 
to  countries  beginning  nuclear  power 
programs. 

The  IAEA  odes  of  Practice  and  Safety 
Guides  are  developed  in  the  following 
way.  The  IAEA  receives  and  collates  rele- 
vant existing  information  used  by  mem- 
tier  countries.  Using  this  doBattt>n  as  a 
starting  point,  an  IAEA  .Workyi^  Group 
of  a  few  experts  then  deveWjfc  a  prelim- 
inary draft.  This  preUm*nary  draft  is 
reviewed  and  modified  by  ^e^AEA  Tech- 
nical Review  Committee  n  to  me  extent 
necessary  to  develop  a  draft  acceptable 
to  them.  This  draft  code  of  practice  or 
safety  guide  Is  then  sent  to  the  IAEA 
Senior  Advisory  Group  which  reviews 
and  modifies  the  draft  as  necessary  to 
reach  agreement  on  the  draft  and  then 
forwards  it  to  the  IAEA  Secretariat  to 
obtain  comments  from  the  member 
states. 

As  a  part  of  this  'program,  Safety 
Guide,  SG-S4,  "Site  Selection  and  Eval- 
uation for  Nuclear  Power  Plants  With 
Respect  to  Population  Distribution,"  is 
being  developed.  Tlie  Working  Group 
draft  of  this  Safety  Guide  was  modified 
by  the  IAEA  Technical  Review  Commit- 
tee on  Siting  which  met  in  September 
1976.  and  we  are  sdiclttng  public  com- 
ments on  this  modified  draft.  Comments 
on  this  draft  received  by  April  1.  1977  will 
be  useful  to  the  TJJS.  representatives  to 
the  Technical  Review  Committee  and 
8«iior  Advisory  Group  in  evaluating  its 
adequacy  prior  to  the  r\ext  IAEA  discus- 
sion. 

Single  copies  of  this  draft  may  be  ob- 
tained by  a  written  request  to  the  Direc- 
tor, OfBce  of  Standards  Development, 
U.8.  Nuclear  Regulatwr  Commission. 
WashinstOQ,  D.C.  20555. 

(SU.S.C.  S22(»>.) 
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For  the  Nuclear  Regulatory  ComniLs- 
sion. 

Robert  B.  Minogue, 
Director. 
Office  of  Standards  Development. 

(PR  Doc.77-2769  Filed  1-28  77;8:45  am| 


IDocketNo.  P-564-A1  ' 

PACIFIC  GAS  &  ELECTRIC  CO.,  (STANIS- 
LAUS NUCLEAR  PROJECT,   UNIT  NO.    1) 

Memorandum  and  Order  Resetting  Oral 
Argument 

The  Petitioner  for  Intervention  Norih- 
ern  California  Power  Agency  iNCPA> 
lias  moved  that  the  oral  argument  set 
for  January  25,  1977  with  regard  to  the 
outstanding  petitions  to  intervene  be 
continued  until  February  8,  1977.  The 
basis  for  the  motion  is  the  unavailability 
of  counsel  and  the  necessity  for  time  to 
analyze  the  recent  Initial  Decision  of  an 
Atomic  Safety  and  Licensing  Board  in 
"Toledo  Edison  Company,  et  al.".  (Davis- 
Besse  Nuclear  Power  Station,  Units  1.  2 
and  3 » ,  Docket  Nos.  50-364A,  et  al.  NCPA 
indicates  that  the  Applicant,  the  Regu- 
latory Staff  and  the  other  Petitioners 
have  consented  to  the  requested  continu- 
ance. 

Since  good  cause  has  been  shown,  the 
Board  hereby  grants  the  NCPA  motion 
for  change  of  date  for  oral  argument  on 
the  petitions  to  intervene. 
,     Accordingly,  notice  is  hereby  given  that 
oral  argument  on  the  outstanding  peti- 
tions to  intervene  in  this  proceeding  is 
rescheduled  from  January  25,  1977  until 
10:00  a.m.  on  February  8,  1977  at  the  5th 
Floor  Hearing  Room,  East-West  Towers 
Building,  .  4350     East-West     Highway. 
Bethesda,  Maryland  20014. 

Dated  at  Bethesda.  Md..  this  19th  dajj 
of  January  1977.  I 

By  order  of  the  Atomic   Safety  and 
Licensing  Board. 

/  Daniel  M.  Head. 

Chairman . 

I  PR  Doc  77  2770  Piled  1-28-77.8:45  am] 


REGULATORY  GUIDE 

Issuance  and  Availability 

The  Nuclear  Regulatoi-y  Commission 
has  issued  a  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been  de- 
veloped to  describe  and  make  available  to 
the  public  methods  acceptable  to  the 
NRC  staff  of  implementing  specific  parts 
of  the  Commission's  regulations  and,  in 
some  cases,  to  delineate  techniques  used 
by  the  staff  in  evaluating  specific  prob- 
lems or  postulated  accidents  and  to  pro- 
vide guidance  to  applicants  concerning 
certain  of  the  information  needed  by  tlie 
staff  in  its  review  of  applications  for  per- 
mits and  licenses. 

Regulatory    Guide    1.68,    Revision    1. 
'Initial  Test  Programs  for  Water-Cooled 


water-cooled  reactor  power  plants.  Ap- 
pendix A  provides  a  representative  list- 
ing of  plant  structures,  systems,  compo- 
nents, design  features,  and  performance 
capability  tests  -that  should  be  demon- 
strated during  the  initial  test  program. 
Appendix  B  provides  information  on 
NRC  inspections  relating  to  initial  test 
programs.  Appendix  C  provides  guidance 
on  the  preparation  of  initial  test  pro- 
grams. This  guide,  originally  published 
in  November  1973,  was  extensively  re- 
vised to  incorporate  improvements  in  the 
conduct  of  initial  test  programs.  The 
revision  is  based  on  experience  gained 
during  the  implementation  of  the  origi- 
nal version  of  the  guide. 

Separate  regulatory  guides  providing 
more  detailed  guidance  in  the  conduct  of 
initial  test  programs  for  specific  systems 
are  developed  as  considered  necessary. 
Sucii  guides  are  now  being  designated  as 
Regulatory  Guide  1.68.  X  series  guides. 

Comments  and  suggestions  in  connec- 
tion with  ( 1 )  items  for  inclusion  in  guides 
currently  being  developed  or  (2)  im- 
provements iu  all  published  guides  are 
encouraged  at  any  time.  Public  comments 
on  Regulatory  Guide  1.68,  Revision  1, 
will,  however,  be  particularly  useful  in 
evaluating  the  need  for  an  early  revision 
if  received  by  March  28.  1977. 

Comments  should  be  sent  to  the  Sec- 
retary of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555.  Attention:  Docketing  and 
Service  Branch. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room;-  1717  H  Street  NW., 
Washington,  D.C.  Requests  for  single 
copies  of  issued  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  guides  should  be  made 
in  writing  to  the  Director,  Office  of  Stand- 
ards  Development,  U.S.  Nuclear  Regula- 
tory Commission,  Washington,  D.C. 
20555.  Telephone  requests  cannot  be  ac- 
commodated. Regulatory  guides  are  not 
copyrighted  and  Commission  approval 
is  not  required  to  reproduce  them. 

15  use.  552(a).  I 

Dated  at  Rockville.  Md.,  this  24th  day 
of  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
sion. 

Robert  B.  Minogue. 

Director, 
Office  of  Standards  Development. 

IFR  Doc  77-2772;  Filed  1-28-77:8:45  ami     ' 
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Dated  at  Rockville,  Md.,  this  18th  day^eneral  scope  and  depth  of  initial  test 
of  January  197*f .  programs  acceptable  to  the  NRC  staff  f  o  r 


I  Docket  No.  50-29 1 
YANKEE  ATOMIC  ELECTWC  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

The  Nuclear  Regulatory  Commission 
(the  Commission)  has  issued  Amend- 
ment No.  34  to  Facility  Operating  License 
No.  DPR-3,  issued  to  Yankee  Atomic 
Electric  Company  (the  licensee),  which 
revised  Technical  Specifications  for  op- 
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eration  of  the  Yankee  Nuclear  Power 
Station  (Yankee-Rows)  (the  facility)  lo- 
cated in  Rowe.  Franklin  County,  Massa- 
chusetts. The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  changes  the  "Core 
Xn  Allowable  Peak  Rod  LHGR  versus 
Exposure"  in  Figure  3.2-1  in  the  Techni- 
cal Specifications.  The  changes  are  based 
on  the  results  of  the  revised  ECCS  per- 
formance analysis  submitted  in  compli- 
ance with  NRC's  Order  for  Modification 
of  License  dated  August  27,  1976.  The 
changes  are  also  based  on  an  acceptable 
correction  In  the  evaluation  model  that 
precludes  the  use  of  a  nucleate  boiling 
heat  transfer  correlation  during  blow- 
down  after  CHF  has  been  predicted,  in 
resptMise  to  the  request  in  our  letter 
dated  December  10, 1976. 

Concurrent  with  the  change  in  the 
Technical  Specifications,  this  amendment 
terminates  NRC's  August  27,  1976  Order 
for  Modification  of  License. 

The  application  for  the  amendment 
compiles  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act) ,  and  the  Ck>mmis- 
sion's  rules  and  regulations.  The  Com- 
mission has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commission's 
rules  and  regulations  in  10  CFR  Chapter 
I,  which  are  set  forth  in  the  license 
amendment.  Prior  public  notice  is  a  sig- 
nificant hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR  51.5 
(d)  (4)  an  environmental  impact  state- 
ment or  negative  declaration  and  en- 
vironmental impact  appraisal  need  not 
be  prepared  in  connection  with  issuance 
of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  8,  1976  as 
supplemented  December  27,  1976,  (2) 
Amendment  No.  34  to  License  No.  DPR^ 
3,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  Inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  Greenfield  Public  Library,  422 
Main  Street,  Greenfield,  Massachusetts 
01581.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  UJ3.  Nuclear  Regulatory  Commis- 
sion, Washingtjin,  D.C.  20555,  Attention: 
Director,  Division  of  Operating  Resw:tors. 

Dated  at  Bethesda,  Md.,  this  10th  day 
of  January  1977. 

Por  the  Nuclear  Regulatory  Commis- 
sion. 

A.   SCHWENCEB, 

Chief.  Operating  Reactors 
Branch  No.  1,  DitAsion  of  Op- 
erating Reactors. 

|FR  Doc.77-2771  Piled  1-28-77:8:45  am) 


{Docket  Nos.  60-424,  60-426] 
GEORGIA  POWER  CO. 

Issuance  of  Amendments  to  Construction 
Permits  Nos.  CPPR-IOS  and  CPPR-109 

Notice  is  hereby  given  that  the  UJB.  Nu- 
clear Regulatory  Commission  (the  Com- 
mission) pursuant  to  a  Supplemental 
Initial  Decision  dated  January  11,  1977, 
has  issued  Amendment  No.  1  to  Con- 
struction Permits  Nos.  CPPR-108  and 
CPPR^109  issued  to  Georgia  Power  Com- 
pany for  the  contruction  of  Alvin  W. 
Vogtle  Nuclear  Plant,  Units  1  and  2,  re- 
spectively. These  units  are  pressurized 
water  resictors  and  are  located  in  Burke 
Coimty,  Georgia.  The  amendments  are 
effective  sis  of  the  date  of  issuance. 

The  amendments  reflect  a  change  in 
ownership  of  Alvin  W.  Vogtle  Nuclear 
Plant,  Units  1  and  2.  As  a  result  of  the 
change,  Oglethorpe  Electric  Membership 
Corporation  (OEMC),  and  the  Munici- 
pal Electric  Authority  of  Georgia 
(MEAG)  will  acquire  interests  in  the 
ownership  of  the  facilities.  The  Georgia 
Power  Company  will  retain  sole  respon- 
sibiUty  for  overall  planning,  design,  con- 
struction, operation,  maintenance  and 
disposal  of  the  facilities.  In  addition,  the 
amendments  extend  the  latest  dates  for 
completion  of  construction  of  Units  1 
and  2. 

The  application  for  the  amendments 
complies  with  the  standards  and  require- 
ments of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act) ,  smd  the  Commis- 
sion's rules  and  regulations  In  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
construction  permit  amendments.  No- 
tice of  supplemental  hearing  on  pro- 
posed amendments  to  construction  per- 
mits In  connection  with  this  action  was 
published  tn  the  Federal  Register  on 
September  8.   1975    (40  PR  41568). 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  In  any  significant  environ- 
mental impact  and  that  pursuant  to  10 
CFR  51.5(d)(4)  an  environmental  im- 
pact statement  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments.  A  Negative  Declaration 
supporting  change  of  ownership  interest 
and  extension  of  dates  for  completion  of 
construction  was  published  in  the  Fed- 
eral REGis-rER  on  November  26.  1976  '41 
PR  52111). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  July  15,  1975,  as 
amended  on  December  15, 1975,  and  Sep- 
tember 16,  1976;  (2)  Supplemental  Ini- 
tial Decision  dated  January  11,  1977,  (3) 
Amendment  No.  1  to  Construction  Per- 
mit No.  CPPR-108,  and  (4)  Amendment 
No.  1  to  Construction  Permit  No.  CPPR- 
109.  All  of  these  items  are  available  for 
public  inspecti(Mi  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC.  and  at  the  Burke 


County    Public    Library,    4th    Street. 
Waynesboro,  Georgia  30830. 

A  copy  of  items  (2),  (3)  and  «4)  may 
be  obtained  upcxi  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC.  20555,  Attention:  Di- 
rector. Division  of  E»roiect  Management. 

Dated  at  Bethesda,  Md.,  this  24th  day 
of  January  1977. 

For  t;:e  Nuclear  Regulatoi-y  Coninus- 
sion. 

Steven  A.  Varga. 
Chief,    Light    Water    Reactors 
Branch  4.  Division  of  Proj- 
ect Management. 

I  PR   Doc.72-2792   Piled    1-2&  778  4.-.   ftU,  I 


INTERNATIONAL  ATOMIC   ENERGY 
AGENCY  DRAFT  SAFETY  GUIDE 

Availability  of  Draft  for  Public  Comment 

The  IntematlonfiJ  Atomic  Energj- 
Agency  (IAEA)  is  developing  a  limited 
number  of  intematloimlly  acceptable 
codes  of  practice  and  safety  guides  for 
nuclear  power  plants.  These  ccxies  and 
guides  will  be  developed  In  the  followini; 
five  areas:  Government  Organization. 
Siting,  Design,  Operations,  and  Quality 
Assurance.  The  purpose  of  these  code.*; 
and  guides  is  to  provide  IAEA  guidance 
to  countries  beginning  nuclear  power 
programs. 

The  IAEA  Codes  of  Practice  and  Safety 
Guides  are  developed  in  the  following 
way.  The  IAEA  receives  and  collatis  rel- 
evant existing  information  used  by  mem- 
ber countries.  Using  this  collation  as  a 
starting  point,  an  IAEA  Working  Group 
of  a  few  experts  then  develops  a  prelimi- 
nary draft.  This  preliminary  draft  Is  re- 
viewed and  modified  by  the  IAEA  Tech- 
nical Review  Committee  to  the  extent 
necessary  to  develop  a  draft  acceptable 
to  them.  This  draft  Code  of  Practice  or 
Safety  Guide  is  then  sent  to  the  IAEA 
Senior  Advisory  Group  which  reviews 
and  mcxlifies  the  draft  as  necessary  to 
reach  agreement  on  the  draft  and  then 
forwards  it  to  the  IAEA  Secretariat  to 
obtain  comments  from  the  member 
states. 

As  a  part  of  this  program,  Safetv 
Guide,  SG-G4.  "Inspection  and  Enforce- 
ment by  the  Regulatory  Body,"  has  been 
developed  and  the  NRC  staff  is  soliciting 
comments  on  this  Guide  from  the  U.8 
public. 

An  IAEA  Working  Group  consisting  of 
Mr.  N.  Hoffmeister  of  Germany,  Mr.  V. 
K.  Razdan  of  India  and  Mr.  K.  S.  Peder- 
sen  (U.S.  Nuclear  Regulatory  Commis- 
sion) of  the  United  States  developed  the 
draft  from  an  IAEA  collation  during  a 
meeting  that  was  held  in  Vienna,  Austria 
on  October  11-22, 1976. 

As  the  next  step  in  its  development 
the  draft  Safety  Guide  Is  scheduled  to  be 
reviewed  by  the  IAEA  Technical  Review 
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Comi|iittee  on  Government  Organizatioa 
at  a  meeting  in  Vienna,  Austria  In  May 
1977.  Comments  received  by  March  15, 
1977  will  be  useful  to  this  review.  Single 
copies  of  this  draft  may  be  obtained  by  a 
'vritten  request  to  the  Director.  Office  of 
f:tandards  Development.  U.S.  Nuclear 
It?iuilatory  Commission,  Washington. 
DC.  20555. 
,".  U.SC  522(a)  i 

Dated  at  Rockvillc,  Md  ,  ttn.s  18th  day 
ot  January  1977. 

For  the  Nuclear  Regulatory  Commis- 
.sion. 

Robert  B.  Minocue. 

Director, 
Office  ol  Standards  Development. 

|FRDoi-77  2793  Filed  1-28-77  8  4.t  am! 


NOTICES 

will  not  be  received  at  titfs  conference. 
The  Boafd  will  receive  sttch  limited  ap- 
pearances at  the  b^rfnnlng  of  the  evl 
dentiary  hesulng. 

Issued  this  24tli  day  of  Januaiy  1977,' 
at  Bethesda,  Maryland. 

By  order  of  the  Atomic   Safety   and 
Licensing  Board. 

Daniel  M.  Head. 
Chairrnan 

|PR  Dof.77-2794  Filed  1   28-77:8  45  ami 


ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS  SUBCOMMITTEE  ON  REG- 
ULATORY ACTIVITIES 


1  Docket   Nos.  STN  50-566.  STN  50  557 1 

PUBLIC  SERVICE  COMPANY  OF  OKLA- 
HOMA. ASSOCIATED  ELECTRIC  COOP- 
ERATIVE. INC.  AND  WESTERN  FARM- 
ERS ELECTRIC  COOPERATIVE.  INC. 
(BLACK  FOX,  UNITS  1  AND  2) 

Third  Prehearing  Conference 

Notice  is  hereby  given  that  the  Third 
Prehearing  Conference  in  the  above - 
Identified  proceeding  will  be  held  at  10 :  00 
a.m.  on  Tuesday.  February  15.  1977,  in 
Courtroom  No.  3.  U.S.  District  Court- 
house, 333  -W.  4th  Street,  TuLsa.  Okla- 
homa 74103. 

This  Third  Prehearing  Conference  will 
be  held  by  the  Atomic  Safety  and  Licens- 
ing Board  (the  Board)  established  to 
conduct 'this  licensing  proceeding,  which 
involves  an  application  for  construction 
permits  for  two  nuclear  reactors  desig- 
nated as  the  Black  Fox  Station,  Units  1 
and  2.  which' are  proposed  to  be  built  in 
Oklahoma.  The  Third  Prehearii\g  Con- 
ference will  deal  with  the  following  mat- 
ters: 

(1)  Oral  argument  on  ali  out..~tnnding 
petitions  to  Intervene; 

(2)  Oral  argument  on  all  oiit.^tanding 
motions: 

(3)  Discussion  of  the  status  ot  di.scovery: 
(4>   Dl-scusslon  of  the  status  of  the  sched- 
ule for  the  proceeding:  and 

(5)  Such  other  matters  as  may  aid  in  the 
orderly  disposition  of  the  proceeding. 

The  currently  admitted  parties  have 
advised  the  Board  that  the  proposed 
schedule '  submitted  at  the  Second  Pre- 
hearing Conference  is  acceptable  and 
the  Board,  therefore,  adopts  that  sched- 
ule until  modified  by  further  order  of  the 
Board. 

Members  of  the  public  are  invited  to 
attend  this  prehearing  conference  as  well 
as  the  evidentlarj-  hearing  which  will  be 
held  at  a  later  date.  Members-  of  the 
public  wishing  to  make  limited  appear- 
ances pursuant  to  §  2.715(a)  of  the  Com- 
mission's rules  of  practice  may  identify 
themselves  at  this  ccmference  but  oral 
or  written  statements  to  be  presented 


Meeting;  Addition  to  Agenda 

The  agenda  for  the  February  9.  1971 
meeting  of  the  ACRS  Subcommittee  on 
Regulatory  Activities  has  been  changed 
a.=  follow: 

(B)  11:00  a.m.  until  the  close  of  bu'iii 
ncss.  I  Open) . 

Add:  (21  Evaluation  of  tlie  integrity 
of  reactor  vessels  designed  to  ASMS 
Code,  Sections  I  and /or  vni,  as  dis- 
cussed in  NUREG-0081,  dated  June  1976. 

All  other  items  remain  the  same. 

Notice  of  this  meeting  was  published 
in  Federal  Register,  Vol.  42.  January  24, 
1977.  page  4226. 

Dated:  January  25,  1977. 


John  C.  Hoyle. 
Advisory  Committee 
Management  Officer. 

II-R  D-,  77   3046  Piled  1    28   77.8:4.5  .trnj 


FEDERAL   ADVISORY  COMMITTEES 
Renewal 

In  accordance  with  section  14  of  Pub. 
L.  92-463  (Federal  Advisory  Committee 
Act)  the  Nuclear  Regulatory  Commis- 
sion has  determined  that  renewal  of  the 
Advisory  Committee  on  Medical  Uses  of 
Isotopes  for  the  period  February  1.  1977. 
through  February  1,  1979,  is  necessary 
and  In  the  public  interest.  A  new  charter 
for  this  Committee  has  been  filed  in  ac- 
cordance with  sections  9  and  14  of  Pub. 
L.  92-463. 

A  new  charter  has  also  been  filed  for 
the  Advisory  Committee  on  Reactor 
Safeguards,  which  was  established  by  the 
Atomic  Energy  Act  of  1954,  as  amended. 
(Pub.  L.  83-703),  the  duration  of  which 
is  of  a  continuing  nature. 

Dated:  January  26.  1977. 

John  C.  Hoyle. 
Advisory  Committee 
Management  Officer. 

|FR  Dtx:  77  3047  FUed  1   28-77:8:43  am] 


This  proposed  schedule  i.s  Exhibit  A  to 
I  he  Board's  Second  Prehearing  Conference 
order  and  w«s  distributed  with  the  Board's 
Memorandum  and  Order  of  January  18.  1977. 


BRIEFING  ON  PLUTONIUM  PACKAGING. 
AND  EARLY  SITE  REVIEWS  FOR 
PLANNED  NUCLEAR  FACILITIES 

Notice  of  Meeting  I 

Notice  is  hereby  given  that  the  Nuclear 
Regulatory  Commission  will  hold  the  fol- 
lowing meetings  on  February  3,  1977: 


2  p.m -.     Briefing      on      plutonium 

packaging. 

3:30  p.m Early      site      reviews      for 

planned  nuclear  facili- 
ties (policy  session). 

These  meetings  are  being  held  open  to 
public  observation  as  an  initial  step  in 
the  Commission's  implementation  of  the 
Government  in  the  Sunshine  Act  which 
goes  into  effect  March  13,  1977. 

The  meetings  will  be  held  in  the  Com- 
missioners' Conference  Room.  Room 
1115,  1717  H  Street  NW.,  Washington, 
D.C.  For  further  information,  contact 
Walter  Magee,  Office  of  the  Secretary, 
telephone:  634-1410. 

Dated  this  28th  day  of  January  1377. 
at  Washington.  D.C. 

For  the  Commission. 

Samttel  J.  Chilk. 
Secretary  of  the  Commission. 

IFF.  Doc  77  3133  FUed  1-28-77; 9: 34  am] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  19857) 

ALABAMA  POWER  CO. 

Proposed  Issuance  of  Promissory  Notes  To 
Finance  Pollution  Control  Facilities 

January  24, 1977. 
Notice  is  hereby  given  that  Alabama 
Power  Company  ("Alabama") ,  600  North 
18th  Street.  Birmingham,  Alabama  35291. 
an  eiectric  utility  subsidiary  company  of 
The  Soutliern  Company,  a  registered 
holding  company,  has  filed  a  declaration 
and  an  amendment  thereto  with  this 
Commission  pursuant  to  the  Public  Util- 
ity Holding  Company  Act  of  1935 
<'Act"»  designating  Sections  9(a)  and 
12(d>  of  the  Act  and  Rule  44<b)(3> 
promulgated  thereimder  as  applicable  to 
the  following  proposed  transaction.  All 
interested  persons  are  referred  to  the 
declaration  which  is  summarized  below 
for  a  complete  statement  of  tlie  proposed 
transaction. 

Alabama  states  that  in  order  to  comply 
with  prescribed  air  and  water  quality 
control  standards  of  the  State  of  Ala- 
bama it  has  been  and  will  be  necessary 
to  construct  certain  pollution  control 
facilities.  Tlie  filing  relates  to  Alabama's 
proposal  for  its  disposition  and  acquisi- 
tion of  the  pollution  conti-ol  facilities  for 
use  in  connection  with  its  Miller  Steam 
Plant  (the  •Plant")  located  in  Jefferson 
Coimty.  Alabama.  By  agreement  dated 
September  »4,  1972.  .  and  supplement 
thereto  dated  July  17.  1975.  between  The 
Industrial  Development  Board  of  the 
Town  of  West  Jefferson,  Alabama  (the 
•Board  ">  and  Alabama,  the  Board  will 
issue  its  pollution  control  revenue  bonds 
for  paymg  the  cost  of  the  construction 
and  equipping  of  the  pollution  control 
facilities  at  the  Plant  (the  "Project") . 

Alabama  proposes  to  enter  into  ai\  In  - 
stallment  Sale  Agreement  ("Agiee- 
ment")  with  the  Board  which  will  pro- 
vide for  the  acquisition  and  completion 
of  the  Project  by  the  Board  and  the  is- 
.^uance  by  the  Board  of  its  pollution  con- 
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trol  revenue  bonds  (the  "Revenue 
Bonds")  In  a  principal  amount  estimated 
not  to  exceed  $50,000,000  to  cover  a  por- 
tion of  the  cost  of  construction  of  the 
Project.  "ITie  proceeds  of  the  sale  of  the 
Revenue  Bonds  will  be  deposited  by  the 
Board  with  the  trustee  ("Revenue  Trus- 
tee") under  an  indenture  ("Revenue  In- 
denture") to  be  entered  into  between  the 
Board  and  the  Revenue  Trustee  pursuant 
to  which  the  Revenue  Bonds  are  to  be 
issued  and  secured.  Such  proceeds  will  be 
applied  to  payment  of  the  cost  of  con- 
struction of  the  Project.  The  Agreement 
also  will  provide  for  the  sale  of  the  Proj- 
ect to  Alabama,  the  payment  by  Ala- 
bama of  the  piu'chase  price  for  the  Proj- 
ect in  semi-annual  installments  over  a 
term  of  years,  and  the  assignment  to 
the  Revenue  Trustee  of  the  Board's  in- 
terest in,  and  of  the  moneys  receivable 
by  the  Board  under  the  Agreement.  The 
Agreement  will  provide  that  the  pur- 
chase price  for  the  Project,  including  in- 
terest thereon,  payable  by  Alabama  w^ill 
be  such  amount  as  shall  be  sufHcient 
(together  with  other  moneys  held  by  the 
Revenue  Trustee  for  that  purpose)  to 
pay  the  principal  of  and  premium  (if 
any)  and  interest  on  the  Revenue  Bonds 
as  the  same  become  due  and  payable. 
The  Agreement  wUl  also  obligate  Ala- 
bama to  pay  the  fees  and  charges  of  the 
Revenue  Trustee.  To  secure  its  obliga- 
tions under  the  Agreement,  Alabama 
proposes  to  grant  to  the  Board  a  security 
interest  in  the  Project  subordinate  to  the 
lien  of  the  Indenture  dated  as  of  Jan- 
uary 1,  1942,  between  Alabama  and 
Chemical  Bank,  as  Trustee,  as  supple- 
mented and  amended,  such  subordinated 
seciu-ity  interest  to  be  assigned  by  the 
Board  to  the  Revenue  Trustee  along  with 
the  assignment  by  the  Board  of  its  other 
Interests  under  the  Agreement. 

The  Agreement  will  provide  that  Ala- 
bama may  at  any  time  prepay  the  pur- 
chase price  for  the  Project,  Including  in- 
terest thereon,  in  whole  or  In  part  (at 
the  option  of  Alabama) ,  such  payment  to 
be  sufScient  to  redeem  or  purchase  the 
outstanding  Revenue  Bonds  in  the  man- 
ner and  to  the  extent  provided  in  the 
Revenue  Indenttire.  Including  applicable 
premiums  which  will  be  3%  of  the  prin- 
clp£j  amount  In  the  eleventh  year  and 
which  will  reduce  by  Yz  of  1%  annually 
thereafter. 

llhe  Agreement  will  provide  that  Ala- 
bama may  prepay  tiie  purchase  price  for 
the  Project,  Including  interest  thereon. 
In  whole  at  the  option  of  Alabama  In  cer- 
tain cases  of  undue  burdens  or  excessive 
liabilities  imposed  with  respect  to  the 
Project,  Its  destruction  or  dsunage  be- 
yond practicable  or  desirable  repalrabil- 
ity  and  condemnation  or  taking  by  emi- 
nent domain,  or  If  operation  of  the  Plant 
Is  enjoined  and  Alabama  determines  to 
discontinue  operation  thereof,  such  re- 
demptions to  be  at  the  principal  amoimt 
plus  accrued  interest,  but  without  pre- 
mium. The  Revenue  Bonds  will  mature 
not  later  than  30  years  from  the  first  day 
of  the  month  in  which  they  are  initially 
Issued  and  will  Include  serial  maturities 
and/or  the  benefit  of  a  mandatory  re- 


demption sinking  fund,  the  effect  of 
either  to  be  ealenlated  to  retire  not  less 
than  25%  of  the  aggregate  principal 
amount  of  the  Issue  prior  to  final  ma- 
turity. J 

In  order  to  comply  with  the  applicable 
laws  of  the  State  of  Alabama  it  will  be 
necessary  for  Alabama  to  convey  to  the 
Board  such  portions  of  the  Project  as  are 
now  owned  by  Alabama  ("Existing  Fa- 
cilities") subject  to  said  Indenture  be- 
tween Alabama  and  Chemical  Bank. 
Under  the  Agreement,  Alabama  will  re- 
ceive, out  of  the  proceeds  of  the  Revenue 
Bonds,  an  amount  equal  to  Alabama's 
original  cost  for  the  existing  facilities,  in- 
cluding amoimts  advanced  by  Alabama 
to  the  Board  on  account  of  any  cost  of 
construction.  The  existing  facilities  will 
thereupon  become  a  part  of  the  Project 
which  is  to  be  completed  by  the  Board 
and  which  Alabama  proposes  to  purchase 
as  provided  In  the  Agreement. 

It  is  contemplated  that  arrangements 
will  be  made  by  the  Board  with  one  or 
more  investment  bankers  for  the  sale  of 
the  Revenue  Bonds.  In  accordance  with 
the  laws  of  the  State  of  Alabama,  the 
interest  rate  to  be  borne  by  the  Revenue 
Bonds  will  be  fixed  by  the  Board.  Ala- 
bama will  not  be  party  to  the  underwrit- 
ing agreement  for  the  Revenue  Bonds. 
Bond  coimsel  will  issue  an  opinion  tiiat 
interest  on  the  Revenue  Bonds  presently 
is  exempt  from  Federal  income  taxation. 
Alabama  has  been  advised  that  the  an- 
nual interest  rates  on  obligations,  the 
interest  on  which  is  tax  exempt,  histor- 
ically have  been  and  can  be  expected  at 
the  time  of  issue  of  the  Revenue  Bonds, 
to  be  1 1/2%  to  21/2%  lower  than  the  rates 
of  obligations  of  like  tenor  and  compa- 
rable quaUty,  Interest  on  which  is  fully 
subject  to  Federal  Income  taxation. 

The  fees  and  expenses  to  be  incurred 
In  connection  with  this  transaction  will 
be  supplied  by  amendment.  The  Alabama 
Public  Service  Conunlssion  has  approved 
the  issuance  of  the  pollution  control  ob- 
ligations under  the  Agreement  by  Ala- 
bama and  that  no  other  State  commis- 
sion or  Federal  commission,  other  than 
this  Commission,  has  jm"isdIction  over 
the  proposed  transaction. 

Notice  Is  further  given  that  any  inter- 
ested person  may,  not  later  than  Febru- 
ary 22,  1977.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  Interest,  the  reasons  for 
such  request,  and  the  Issues  of  fact  or 
law  raised  by  said  declaration  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washingrton,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  declarant  at  the  above 
stated  address,  and  proof  of  service  (by 
affidavit  or.  In  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  At  luiy  time  after  said  date, 
the  declaration,  as  amended  or  as  it  may 
be  further  amended,  may  be  granted  and 
permitted  to  become  effective  as  provided 
in  Rule  23  of  the  General  Rules  and  Reg- 
ulations permitted  under  the  Act,  or  the 


Commission  may  grant  exemption  from 
such  rules  as  provided  In  Rules  20(a)  and 
100  thereof  or  take  such  other  action  as  it 
may  deem  appropriate.  Persons  who  re- 
quest a  he€u1ng.or  advice  as  to  whether 
a  hearing  is  ordered  will  receive  any  no- 
tices and  orders  issued  In  this  matter, 
including  the  date  of  the  hearing  <  if  or- 
dered) and  any  postponements  thereof. 
For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  dele- 
gated authority. 

George  A.  Fitzsimmons. 
Secretary. 
IFR  Doc.77  2943  FUed  1-28-77:8:45  am) 


[Rel.  No.  9617] 

COLONIAL  CONVERTIBLE  &  SENIOR 
SECURITIES.   INC.   ET  AL. 

Filing  of  Application  For  Exemption  to 
Permit  an  Offer  of  Exchange 

JANtTARY  24,   1977. 

In  the  matter  of  Colonial  Convertible 
and  Senior  Securities,  Inc.,  Colonial 
Growth  Shares,  Inc.,  The  Colonial  Fund. 
Inc.,  Colonial  Income  Fund,  Inc..  and 
Colonial  Management  Associates.  Inc..  75 
Federal  Street,  Boston,  Massachu.";etts 
02110 (812-4034). 

Notice  is  hereby  given  that  Colonial 
Convertible  &  Senior  Securities  Inc..  Co- 
lonial Growth  Shares,  Inc.,  The  Colonial 
Fund,  Inc.  and  Colonial  Income  Fund. 
Inc.  (the  "Colonial  Funds"),  each  of 
which  is  registered  as  an  open-end.  diver- 
sified, management  investment  company 
under  the  Investment  CtMnpany  Act  of 
1940  ("Act"),  and  Colonial  Management 
Associates,  Inc.  C'CMAI").  the  invest- 
ment adviser  and  principal  underwriter 
for  each  of  the  Colonial  Funds  (collec- 
tively referred  to  as  "Applicants'),  filed 
an  application  on  October  4,  1976,  for  an 
order  of  the  Commission  (1)  pursuant  to 
Section  11(a)  of  the  Act  to  permit  each 
of  the  Colonial  Funds  to  offer  its  shares 
for  shares  of  Standard  &  Poor's /Inter 
Capital  Liquid  Asset  Fund,  Inc.  ("S&P") 
upon  payment  of  a  $5  exchange  fee  and 
(2)  pursuant  to  Section  6(c)  of  the  Act 
to  exempt  Applicant's  from  the  provisions 
of  Section  22(d)  of  the  Act  and  the  rules 
thereunder  to  the  extent  necessary  to 
permit  such  an  offer  of  exchange.  All  In- 
terested persons  are  referred  to  the  ap- 
plication on  file  with  the  CommlssKm  for 
a  statement  of  the  representations  con- 
tained therein,  which  are  summarized 
below 

CMAI,  as  principal  imderwriter  for 
each  of  the  Colonial  Funds,  maintains 
a  continuous  public  offering  of  the  shares 
of  each  of  the  Colonial  Funds  at  their 
respective  net  asset  values  plus  a  sales 
charge.  Applicants  state  that  on  pur- 
chases of  less  than  $10,000,  the  maxi- 
miun  sales  charge  Is  8.50%.  which  is 
reduced  on  larger  purchases;  and  there 
is  no  sales  charge  Imposed  on  the  rein- 
vestment of  dividends  and  capital  gains 
from  shares  ci  any  of  the  Funds. 

According  to  the  appUcatlon,  SliP,  an 
open-end  Investment  company  rois- 
tered under  the  Act.  invests  primarily  in 
short-term  money  market  instruments 
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and  acts  as  its  own  distributor,  and  it 
imposes  no  sales  or  administrative 
charge  in  connection  with  the  sale  of 
its  shares.  Applicants  assert  that  since 
the  Colonial  Funds  Impose  no  charge  on 
redemption  of  their  shares,  a  share- 
holder of  any  of  the  Colonial  Funds  may 
redeenfhis  shares  of  any  of  the  Colonial 
Funds  and  purchase  shares  of  S&P  (pro- 
vided that  the  minimum  initial  invest- 
ment in  S&P  shares  is  $1,000),  without 
payment  of  any  redemption  or  sales 
charges,  except  that  a  $5  service  fee  is 
charged  by  Bradford  Trust  Company  of 
Boston  I  "Bradford"),  the  transfer  and 
shareholder  services  acent  for  each  of 
the  Colonial  Funds. 

Applicants  propose  to  permit  an  S&P 
shareholder  to  exchange  shares  of  S&P 
acquired  either  U)  by  investing  the  net 
proceeds  from  a  redemption  of  shares  of 
any  of  the  Colonial  Funds  (the  "re- 
deemed Fund")  and  held  for  such  share- 
holder in  a  Colonial  Exchange  Account 
in  the  name  of  such  shareholder  at  S&P. 
or  12'  by  the  reinvestment  of  income 
dividends  and  capital  gain  distributions 
paid  on  all  S&P  shares  held  in  such  Ac- 
count, for  shares  of  the  redeemed  Fund, 
in  either  case  without  Uie  imposition  of 
the  customary  sales  charge  described  in 
the  prospectus  of  the  redeemed  Fund 
(hereinafter  referred  to  as  the  "Ex- 
change Privilege").  S&P  shares  acquired 
in  any  other  manner  than  as  described 
above  would  not  qualify  for  the  Ex- 
change Privilege. 

The    participant   in   a   Colonial    Ex- 
change Account  would  be  able  to  exer- 
cise his  Exchange  Privilege  at  any  time 
by  uistructing  S&P  to  redeem  shares  of 
S&P  in  his  Colonial  Exchange  Account 
and  apply  the  redemption  proceeds  to 
the  acquisition  of  shares  of  the  redeemed 
Fund.  No  charge  on  the  exchange  of  S&P 
shares  for  shares  of  the  redeemed  Fund 
will  be  imposed  by  S&P  or  Applicants. 
The  Exchange  Privilege  wHl  not  be  avail- 
able to  the  proceeds  from  a  redemption 
of  S&P  shares  which  are  paid  directly 
to  the  investor.  Each  of  the  Colonial 
Funds  and  S&P  have  reserved  the  right 
to  establish  a  limit  on  the  number  of 
exchanges   pursuant   to   the   Exchange 
Privilege  which  any  investor  may  make 
within  a  certain  period.  The  Exchange 
Privilege  will  be  subject  to  termination 
by  each  of  the  Colonial  Funds  or  S&P 
on  not  less  than  six  months'  prior  writ- 
ten notice  to  holders  of  such  Fund  or 
Funds'  Colonial  Exchange  Accounts.  An 
investor    maintaining    a    Colonial    Ex- 
change Account  win  receive  the  current 
prospectuses  of  both  S&P  and  the  re- 
deemed Fund  provided  he  remains  en- 
titled   to   the   Exchange  PrivUege.   The 
Exchange  Privilege  will  lapse  for  an  in- 
vestor if  his  account  balance  of  shares  of 
the  redeemed  Fund  shows  a  zero  balance 
for  a  period  of  three  consecutive  years. 
Section  11(a)   provides,  in  part,  that 
it  shall  be  unlawful  for  any  registered 
open -end    company    or    any    principal 
underwriter  for  such  a  company  to  make 
or  cause  to  be  made  an  offer  to  the  holder 
of  a  security  of  such  company  or  any 
other  open-end  investment  company  to 
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exchange  his  security  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net  as- 
set values  of  the  respective  securities  to 
be  exchanged,  unless  the  terms  of  the 
offer  have  first  been  submitted  to  and 
approved  by  the  Commission.  Section 
22(d»  of  the  Act  provides,  in  pertinent 
part,  that  no  registered  investment  com- 
pany or  principal  underwriter  thereof 
shall  sell  any  redeemable  security  issued 
by  such  company  to  any  person  except  at 
current  offering  prices  described  in  the 
prospectus.  , 

Applicants  view  the  Exchange  Priv- 
ilege as  an  integrated  arrangement,  ex- 
ercisable only  by  an  investor  who  ini- 
tially acquires  S&P  shares  by  first  re- 
deeming his  shares  of  a  Colonial  Fund 
and  applying  the  proceeds  therefrom  to 
the  purchase  of  S&P  shares.  Therefore. 
Applicants  submit  that  an  exercise  of 
the  Exchange  Privilege  may  be  deemed 
an  exchange  on  a  basis  other  than  the 
relative  net  asset  values  of  the  shares 
since  the  $5  service  charge  would  have 
been  imposed  on  the  initial  acquisition 
of  S&P  shares  by  application  of  the  pro- 
ceeds of  the  redemption  of  shares  of  the 
redeemed  Fund. 

Applicants  state  that  the  Excliange 
Privilege  might  also  violate  Section  22 (d> 
of  the  Act  since  an  investor  would  be  able 
to  purchase  shares  of  the  redemed  Fund 
without  the  customary  sales  charge  de- 
scribed in  such  Fund's  prospectus.  Ap- 
plicants state  that,  because  any  investor 
eligible  for  the  Exchange  Privilege  will 
have  initially  been  an  investor  in  shares 
of  the  redeemed  Fund  and  will  contimie 
to  receive  current  prospectuses  of  such 
Fund  while  he  holds  a  Colonial  Exchange 
Account  with  S&P,  no  additional  sales 
efforts  will  be  incurred  by  CMAI  in  con- 
nection with  the  reacquisition  of  shares 
of  such  Fund,  and  that  no  sales  charge 
should  be  imposed  on  the  investor  in  con- 
nection with  his  reacquisition  of  scares 
of  the  redeemed  Fund.  Applicants  rip-~ 


to  be  controverted,  or  he  may  request 
that  he  be  notified  if  the  Commission 
shall  order  a  hearing  thereon.  Any  such 
conmiunication  should  be  addressed: 
Secretary,  Securities  and  Exchange  Com- 
mission, Washington,  D.C.  20549.  A  copy 
of  such  request  shall  be  served  personally 
or  by  mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit,  or  in  case  of  an  attorney-at- 
law  by  certificate)  shall  be  filed  contem- 
poraneously with  the  request.  As  pro- 
vided by  Rule  0-5  of  the  Rules  and  Reg- 
ulations promulgated  under  the  Act,  an 
order  disposing  of  the  application  will  be 
issued  as  of  course  following  said  date 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the  Com- 
mission's own  motion.  Persons  who  re- 
quest a  hearing,  or  advice  as  to  whether 
a  hearing  is  ordered,  will  receive  any  no- 
tices and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if  or- 
dered*  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

IFR  D^.-TT  2946  Fiied  1-28  77:8:45  am) 


(Rel.  No.  19856) 

INDIANA  &  MICHIGAN   ELECTRIC  CO. 

Proposed  issue  and  Sale  of  Notes  to  Banks 
and  Dealers  in  Commercial  Paper  and 
Request  for  Exception  From  Competitive 

Bidding 

January  24,  1977, 

Notice  is  hereby  given  that  Indiana  & 
Michigan  Electric  Company  ("I&M">, 
2101  Spy  Run  Avenue,  Fort  Wayne,  In- 
diana 46801.  an  electric  utility  subsid- 
iary company  of  American  Electric 
Power  Company,  Inc.,  a  registered  hold- 
ing company,  has  filed  with  this  Commis- 
sion a  third  and  fourth  post-effective 
resent  that  the  $5  service  charge  wilftfe-  amendment  to  its  application  previously 
fray  the  administrative  costs  involved  in    filed  in  this  proceeding  pursuant  to  the 


each  exchange.  It  is  asserted  that  the 
Exchange  Privilege  will  not  enable  sny 
investor  to  avoid  payment  of  the  appli- 
cable sales  charge  on  his  original  inv«  st- 
m^nt  in  shares  of  any  of  the  Coloiial 
Funds. 

Section  6<c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may  conditl  m- 
ally  or  unconditionally  exempt  any  c  ass 
of  transactions  from  any  provision:  of 
the  Act  or  any  rule  or  regulation  th(  re- 
under.  if  and  to  the  extent  that  s  ich 
exemption  is  necessary  or  appropr  ate 
in  the  public  interest  and  consistent  \  ith 
the  protection  of  investors  and  the  lur- 
poses  fairly  intended  by  the  policy  ind 
provisions  of  the  Act. 

Notice  is  further  given,  that  any  in- 
terested person  may.  not  later  than  1  'eb- 
ruary  17,  1977,  at  5:30  p.m..  submil  to 
the  Commission  in  writing  a  requesn  for 
a  hearing  on  the  matter,  accompanied 
by  a  statement  as  to  the  nature  ofi  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any.  of  fact  or  law  proposed 


Public  Utility  Holding  Company  Act  of 
1935  ("Act" I,  designating  Section  6(b) 
of  the  Act  and  Rules  50(a)  (2)  and  50 (a  i 
(5)  promulgated  thereunder  as  applicable 
to  the  proposed  transactions.  All  inter- 
ested persons  are  referred  to  the  applica- 
tion, which  is  summarized  below,  for  a 
complete  statement  of  the  proposed 
transactions. 

By  orders  dated  June  30.  August  2. 
and  September  15.  1976  (HCAR  Nos. 
19598,  19655,  and  19680).  this  Commis- 
sion, among  other  things,  authorized  the 
issuance  and  sale  of  short-term  notes  by 
I&M  to  38  banks  with  lines  of  credit  in 
an  aggregate  amount  of  $189,595,000.  By 
said  orders,  I&M  was  authorized  to  in- 
cur short-term  borrowings  through  June 
30,  1977.  to  mature  no  later  than  E>ecem- 
ber  31.  1977.  in  an  aggregate  principal 
amount  not  to  exceed  $150,000,000  out- 
standing at  any  one  time.  This  amoimt, 
date,  and  maturity  were  to  be  limited  as 
allowable  under  I&M's  Articles  of  Accept- 
ance (20  percent  of  capitalization  as  de- 
fined therein.  December  31,   1976,  and 
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June  30,  1977  respectively).  I&M  was 
granted  on  ezceptLon  from  the  competi- 
tive bldcHng  reqtilrements  of  Rule  50  In 
connection  with  the  Issuance  of  this 
short-term  debt.  Pursuant  to  order  dated 
September  29,  1976  in  proceeding  70- 
5887  (HCAR  No.  19697),  I&M  called 
a  special  meeting  of  its  cumulative  pre- 
ferred shareholders  on  October  13,  1976, 
at  which  time  I&M  was  permitted,  imder 
its  Articles  of  Acceptance,  to  issue  short- 
term  debt  up  to  20  percent  of  capitaliza- 
tion as  defined  therein,  to  December  31, 
1980,  with  maturity  no  later  than  June 
30,  1981. 

By  its  third  post-effective  amendment, 
I&M  proposes  to  inciu:  such  short-term 
debt  In  an  aggregate  amount  not  to  ex- 
ceed $175,000,000  outstanding  at  any  one 
time.  By  its  fourth  post-effective  amend- 
ment, I&M  proposes  to  issue  and  sell 
such  short-term  notes  to  the  38  banks 
with  lines  of  credit  in  an  aggregate 
amount  of  $190,345,000.  The  authoriza- 
tion sou^t  by  the  fourth  post-effective 
amendment  is  to  increase  the  line  of 
credit  available  at  the  previously  named 
American  National  Bank  and  Trust 
Company,  South  Bend,  Indiana,  from 
$500,000  to  $750,000.  The  notes  are  to  be 
issued  from  time  to  time  prior  to  July  1. 
1977,  as  funds  may  be  required,  provided 
that  none  of  the  notes,  commercial 
paper,  and  demand  notes  to  bank  trust 
departments  will  mature  later  than  De- 
cember 31,  1977.  As  of  January  13,  1977, 
I&M  had  short-term  notes,  including 
commercial  paper  and  demand  notes, 
outstanding  in  an  aggregate  amount  of 
$143,838,000. 

Each  note  payable  to  a  bank  to  be 
issued  by  I&M  will  mature  not  more  than 
270  days  after  the  date  of  issuance  or 
renewal  thereof,  will  bear  interest  at  an 
annual  rate  of  interest  not  greater  than 
the  prime  rate  of  commercial  banks  in 
effect  at  the  time  of  issuance  or  in  ef- 
fect from  time  to  time  and  will  be  pre- 
payable at  any  time  without  premium 
or  penalty.  In  the  case  of  most  of  the 
banks  from  which  I&M  proposes  to  bor- 
row, sufficient  bank  balances  to  meet 
operating  and  financial  needs  are  kept 
at  such  banks  to  satisfy  any  compen- 
sating balance  requirements  of  such 
banks  in  connection  with  the  borrow- 
ings. If  the  average  of  such  bank  bal- 
ances were  maintained  solely  in  order  to 
fulfill  the  prevailing  compensating  bal- 
ance requirements  of  such  banks,  gen- 
erally up  to  about  20  percent,  the  effec- 
tive interest  cost  to  I&M  of  issuance  and 
sale  of  such  notes  to  such  banks  would 
be  approximately  1.6  percent  above  a 
prime  comercial  rate  of  GVi  percent,  or 
about  7.81  percent.  In  the  case  of  those 
banks  In  which  I&M  does  not  maintain 
bank  balances  for  operating  and  finan- 
cial needs,  I&M  will  be  required  to  main- 
tain compensating  balances,  generally 
10  percent  of  the  amount  of  the  bank 
lines  made  available  by  such  banks  and 
additional  compensating  balances,  gen- 
erally 10  percent,  of  the  amount  of  any 
borrowtags.  If  the  full  amount  were  bor- 
rowed from  these  banks,  the  effective 
interest  cost  to  I&M  would  be  approxi- 
mately 1.6  percent  above  a  prime  com- 


mercial rate  of  6l^4>efcent,  or  about  7.81 
percent.  XUft  will  also  file  with  the  Com- 
mission, by  post-effectlTe  amendment, 
lists  of  Other  banks  not  previously  iden- 
tified in  filings  with  the  commissicsi  in 
this  proceeding  to  which  it  proposes  to 
Issue  and  sell  notes,  and  no  such  notes 
wHl  be  issued  and  sold  to  such  banks  not 
previously  Identified  prior  to  the  issu- 
ance of  a  Supplemental  Order  by  the 
Commission  In  connection  therewith. 
Such  post-effective  amendments  will 
also  indicate  the  compensating  balances, 
if  any,  required  to  be  maintained  in  con- 
nection with  such  Iwrrowings  and  the 
effective  annual  cost  of  the  borrowings. 

I&M  also  proposes  to  issue  commercial 
paper  in  the  form  of  promissory  notes 
in  denominations  of  not  less  than  $50,000 
nor  more  than  $5,000,000,  which  will  be 
of  varying  maturities,  with  no  maturity 
more  than  270  days  after  the  date  of 
issue  and  none  will  be  prepayable  prior 
to  maturity.  The  commercial  paper  notes 
win  be  sold  directly  by  I&M  to  Lehman 
Commercial  Paper  Incorporated  (the 
"dealer")  at  a  discount  rate  not  in  ex- 
cess of  the  discoimt  rate  per  annum 
prevailing  at  the  time  of  issuance  for 
commercial  paper  of  comparable  qual- 
ity and  maturity.  No  commercial  paper 
notes  will  be  issued  having  a  maturity  of 
more  than  90  days  if  such  commercial 
paper  notes  would  have  an  effective  in- 
terest cost  which  exceeds  the  effective 
interest  cost  at  which  I&M  could  bor- 
row from  banks.  The  dealer  will  reoffer 
the  commercial  paper  notes  to  not  more 
than  200  of  the  dealer's  customers  iden- 
tified and  designated  in  a  nonpublic  list 
prepared  by  the  dealer  in  advance,  at 
a  discount  rate  of  Ye  of  1  percent  per 
aimum  less  than  the  discount  rate  to 
I&M.  It  is  expected  that  such  customers 
of  the  dealer  will  hold  the  commercial 
paper  prior  to  maturity,  but,  if  any  such 
customer  wishes  to  resell  such  commer- 
cial paper  prior  to  maturity,  the  dealer, 
pursuant  to  a  verbal  repurchase  agree- 
ment, will  repurchase  such  commercial 
paper  sold  by  it  and  reoffer  it  to  other 
customers  on  its  nonpublic  list. 

I&M  also  proposes  to  Issue  and  sell 
its  demand  notes  to  the  trust  depart- 
ments of  Fort  Wayne  National  Bank. 
Port  Wayne,  Indiana  and  Lincoln  Na- 
tional Bank;  Fort  Wayne,  Indiana,  in 
the  maximum  amounts  of  $5,000,000  and 
$10,000,000,  respectively.  It  is  stated  that 
the  bank  trust  department  have  a  flow 
of  funds  as  fiduciaries  for  various  ac- 
counts, which  would  l>e  available  for  in- 
vestment in  such  demand  notes.  These 
demand  notes  will  be  in  the  form  of 
promissory  notes  in  denominations  of 
not  less  than  $1,000  bearing  an  interest 
rate  equivalent  to  the  highest  rate  paid 
daily  by  General  Motors  Acceptance 
Corporation  on  its  commercial  paper 
with  a  maturity  of  less  tiian  180  days. 
Notes  issued  from  January  1  to  June  30 
will  mature  July  1  of  tiie  same  year.  Itie 
bank  trust  departments  will  have  the 
right  to  demand  i»yment  at  any  time 
and  I&M  will  have  the  right  to  repay 
at  any  time  without  poialty,  all  or  part 
of  the  principal  amount  of  such  notes 
outstanding. 


On  January  13,  1977,  the  highest 
rate  paid  by  General  Motors  Accept- 
aiu;e  CorponMon  on  its  conuner- 
cial  paper  with  a  maturity  of  less  than 
180  days  was  4%  percoit.  This  rate  was 
approximately  1 V*  percent  less  than  the 
rate  at  whicii  IfcM  was  then  able  to  issue 
commercial  paper  of  comp>arabIe  ma- 
tiu-ities  and  aiH>roxlmately  3  percent  l>e- 
low  the  effective  rate  for  bank  Iwrrow- 
ings  based  on  a  prime  rate  of  6'i  percent 
and  compensating  l>alances  of  15  percent 
and  20  percent.  It  is  stated  that  based  on 
past  experiences,  the  rate  on  these  de- 
mand notes  will  consistently  be  lower 
than  the  comparable  rates  for  commer- 
cial paper  and  bank  borrowings  includ- 
ing the  effect  of  compensating  balances. 

The  proceeds  from  the  issue  and  sale 
of  the  notes  will  be  used  by  I&M  to 
reimburse  its  treasury  for  past  expendi- 
tures made  in  connection  with  its  con- 
struction program  and  to  pay  part  of  the 
cost  of  its  future  construction  program. 
Such  construction  expenditures  for  the 
year  1977  are  estimated  at  approximately 
$140,000,000,  exclusive  of  the  cost  of  the 
construction  program  of  I&M's  sut>sid- 
iary,  Indiana  &  Michigan  Power  Com- 
pany. The  estimate  of  this  subsidiarj's 
construction  expenditures  for  the  year 
1977  is  approximately  $85,000,000. 

I&M  requests  and  claims  exception 
from  the  competitive  bidding  require- 
ments of  Rule  50  for  the  proposed  issu- 
ance of  notes  to  banks  and  demand  notes 
to  bank  departments  pursuant  to  para- 
graph (a)  i2)  Uiereal.  Additionally,  I&M 
requests  exception  from  the  cwnpetitive 
bidding  requirements  of  Rule  50  for  the 
proposed  issue  and  sale  of  its  commer- 
cial i>aper  piu-suant  to  paragraph  (a)  '5> 
thereof  on  the  grounds  that  it  is  not 
practicable  to  invite  competitive  bids  for 
commercial  paper  and  that  current  rates 
for  commercial  paper  of  prime  borrowers 
such  as  I&M  are  published  daily  in  finan- 
cial pubUcations. 

No  fees  and  expenses  are  expected  to 
be  incurred  in  connection  with  the  pro- 
posed transactions.  It  is  further  stated 
that  no  state  commission  and  no  federal 
conunission.  other  than  this  Commission, 
has  jurisdiction  over  the  proposed  trans- 
actions. 

Notice  is  further  given  that  any  inter- 
ested person  may,  not  later  than  Febru- 
ary 16,  1977,  request  in  \\Titing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons 
for  such  request,  and  the  issues  of  fact 
or  law  raised  by  said  application  which 
he  desires  to  controvert;  or  he  may  re- 
quest that  he  be  notified  if  the  Commi.":- 
sion  should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed:  Secre- 
tary, Securities  and  Exchange  Commis- 
sion, Washington,  D.C.  20549.  A  copy  of 
such  request  should  be  served  personally 
or  by  mail  upcm  the  applicant  at  the 
above-stated  addr^s,  and  proof  of  serv- 
ice (by  affidavit  or,  in  case  of  an  attorney 
at  law,  by  certificate)  should  be  filed  with 
the  request.  At  any  time  after  said  date, 
the  application,  as  amoided  by  said  post- 
effective  amendments  or  as  it  may  be 
further  amended,  may  be  granted  as  pro- 
vided in  Rule  23  of  the  General  Rules 
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and  Regulations  promulgated  under  the 
Act,  or  the  Commission  may  grant  ex- 
emption from  such  rules  as  provided  in 
Rules  20ia>  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropriate. 
Persons  who  request  a  hearing  or  advice 
as  to  whether  a  hearing  is  ordered  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  lif  ordered"  and  any  postpone- 
ments thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

Georoe  a.  Fir/.siMMONS. 

Secretary. 

|FR  U   '77  2Q44  Filed  l-23-77;8:45  ran] 


|ReI    No.  9618) 

JOHN   HANCOCK  INVESTORS,   INC. 

Filing  of  Appiication  for  Exemption 

January  24.  1977. 

Notice  is  hereby  given  that  John  Han- 
cock InACstors  Inc.  ( "Applicant" > ,  200 
Berkeley  Street,  Boston,  Massachusetts 
02117,  a  closed-end  investment  company 
registered  under  the  Investment  Com- 
pany Act  of  1940  (the  "Act"),  filed  an 
application  on  December  1,  1976,  pursu- 
ant to  Section  6(c)  of  the  Act,  for  au 
order  of  the  Commission  exempting  Ap- 
plicant's holding  of  securities  of  Geneve 
Corporation  from  the  provisions  of  Sec- 
tion 12idi  i3)  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a  state- 
ment of  the  representations  contained 
therein,  which  are  summarized  below. 

Applicant  had  total  assets,  as  of  June 
30.  1976.  of  approximately  $128  million. 
On  April  15,  1971.  Applicant  acquired,  by 
direct  placement.  $2,000,000  of  7  percent 
Convertible  Senior  Notes  due  1986  (the 
"Notes"'  of  Geneve  Corporation  (now 
Genevco  Capital  Services,  Ltd..  herein- 
after called  "Geneve") ,  a  Delaware  cor- 
poration. In  January  of  19T4.  Geneve  in- 
vested $7,000,000  in  the  firm  of  Torpie  & 
Saltzman.  Inc.  ("Torpie"),  a  registered 
broker-dealer  and  a  member  firm  of  the 
National  Association  of  Securities  Deal- 
ers. Inc.  At  the  same  time  an  additional 
$7,000,000  was  invested  in  Torpie  by 
Cable  Funding  Corporation  (a  Delaware 
Corporation  in  which  Geneve  held  a  45 
percent  stock  interest).  Applicant  had 
no  knowledge  of  these  investments  in 
Torpie  until  after  they  were  made,  and 
Applicant  did  not  participate  in  the  in- 
vestment decisions.  Notwithstanding  its 
considerable  efforts  over  the  intervening 
period  to  sell  the  Notes,  Applicant  has 
been  unable  to  find  a.  purchaser  willing 
to  pay  a  fair  price  for  them.  Applicant 
states  that  the  market  for  Uie  Notes  Is 
limited  because  they  are  restricted  secu- 
rities, and  because  Section  12(d)  (3^  of 
the  Act  prevents  any  investment  com- 
Ipany  from  purchasing  them.  However, 
Applicant  represents  that  it  Intends  to 
continue  Its  efforta  to  find  a  purchaser 
willing  to  pay  a  fair  price  for  the  Notes. 


Section  12(d)  (3),  of  the  Act,  in  perti- 
nent part,  makes  it  unlawful  for  any  reg- 
istered investment  company  and  any 
company  or  companies  controlled  by  such 
registered  investment  company  to  pur- 
chase or  othei^wise  acquire  any  security 
issued  by,  or  any  otlier  interest  in,  cer- 
tain proscribed  categories  of  business,  in- 
cluding a  broker-dealer,  such  as  Torpie 
unless  certain  conditions  are  met.  In  In- 
vestment Company  Act  Release  No.  3542. 
dated  September  21,  1962,  the  Commis- 
sion set  forth  its  view  that  Section.l2(di 
<  3 )  of  the  Act  is  applicable  to  the  acquisi- 
tion by  investment  companies  of  interests 
in  companies  which,  m  turn,  have  an  iii- 
terest  by  stock  ownership  or  othei-wise  in 
certain  proscribed  categories  of  business 
including  brokers  or  dealers.  In  that  Re- 
lease, the  Commission  set  forth  its  view 
that  section  12tdM3i  of  the  Act  is  vio- 
lated not  only  when  a  security  of  interest 
in  a  proscribed  category  of  business  is 
originally  purchased  or  acquired  by  an- 
Investment  company,  but  also  when  in- 
vestment companies,  or  conti-olled  com- 
panies thereof,  hold  an  interest  in  a  port- 
folio company  which  thereafter  acquires 
an  interest  in  such  a  proscrit>ed  category 
of  business.  In  the  instant  case,  Applicant 
holds  an  interest  in  a  portfolio  company, 
Geneve,  which,  after  the  acquisition  of 
such  interest  by  Applicant,  in  turn  ac- 
quired an  interest  in  a  broker-dealer, 
Torpie. 

While  Applicant  does  not  concede  that 
Section  12(d)  (3)  of  the  Act  can  be  prop- 
erly applied  to  this  situation,  the  Appli- 
cant requests  an  order  of  the  Commis- 
sion, pursuant  to  Section  6(c)  of  the  Act» 
exempting  the  Applicant's  investment  in 
the  Notes  from  tiie  requirements  of  Sec- 
tion 12<dM3)  of  the  Act  subject  to  the 
condition  that  Applicant  will  continue  its 
efforts  to  find  a  purchaser  for  the  Notes 
willing  to  pay  a  price  considered  to  be 
fair  by  Applicant  for  them. 

Section  6(c)  of  Act  provides,  in  perti- 
nent part,  that  upon  application  the 
Commission  may  conditionally  or  uncon- 
ditionally exempt  any  person,  secu-l 
rity  or  transaction  or  any  class  of 
classes  of  persons,  secmlties  or  trans- 
actions from  any  provision  or  pro-i 
visions  of  the  Act  or  of  any  rule  or  Reg- 
ulation thereunder,  if  and  to  the  extent 
such  exemption  is  necessary  or  appro- 
priate in  the  public  interest  and  consist- 
ent witli  the  protection  of  investors  and 
the  purposes  fairly  intended  by  the  pol- 
icy and  provisions  of  the  Act. 

Applicant  submits  that  exempting  its 
investment  in  Geneve  from  Section  12 
(di  (3)  of  the  Act  is  consistent  with  the 
public  interest,  the  protection  of  invest- 
ors, and  the  policy  and  purposes  of  tiie 
Act.  Applicant  asserts  that  none  of  its 
directors,  officers  or  its  investment  ad- 
viser participated  in  tlie  decision  by  Ge- 
neve or  Cable  Fundmg  Corporation  to  in- 
vest $7,000,000  in  Torpie.  Applicant  rep»- 
resents  that  neither  Geneve  nor  Cable 
Funding  Corporation  themselves  cur- 
rently engage  in,  and  have  never  engaged 
in  any  of  the  categories  of  business  pre- 
scribed by  Section  12(d)(3).  Applicant 


states  that  the  Notes  were  purchased  in 
an  arm's  length  transaction,  and  do  not 
involve  any  self -dealing  by  any  affiliated 
person  of  it.  Applicant  further  asserts 
that  failure  to  grant  such  an  exemption 
will  directly  hann  Appicant's  sharehold- 
ers by  requiring  sale  of  the  Notes  at  a 
price  which  is  disadvantageous  to  the 
Applicant. 

Notice  is  further  given  that  any  in- 
terested person  may,  not  later  than 
FebruaiT  17,  1977,  at  5:30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application  accom- 
panied by  a  statement  as  to  the  nature 
of  his  interest,  the  reason  for  such  re- 
quest, and  the  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that,  he  be  notified  if  the 
Commission  shall  "order  a  hearing  there- 
on. Any  such  communication  should  be 
addressed :  Secretafy,  Securities  and  Ex- 
change Commissjd'n.  Washington,  D.C. 
20549.  A  copy  of  such  request  shall  be 
served  persqnal^y  or  by  mail  upon  Ap- 
plicant at  the/address  set  forth  above. 
Proof  of  such  service  (by  affidavit,  or  in 
the  case  of  an  attorney-at-law,  by  cer- 
tificate) shall  be  filed  contemporane- 
ously with  the  request.  As  provided  by 
Rule  0-5  of  the  Rules  and  Regulations 
promulgated  under  the  Act,  an  order  dis- 
posing of  the  application  herein  will  be 
issued  as  of  course  following  said  date, 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the  Com- 
mission's own  motion.  Persons  who  re- 
quest a  hearing  or  advice  as  to  whether 
a  hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

|PE  Doc.77-2945  Filed  1-28-77:8:45  am] 


[File  No.  5(X)-1) 

KING  RESOURCES  COMPANY 

Suspension  of  Trading 

January  21,  1977. 

It  appearing  to  the  Securities  and  Ex- 
change Commission  that  the  smnmary 
suspension  of  trading  in  the  securities  of 
King  Resources  Company  being  traded 
on  a  national  securities  exchange  or 
otherwise  is  required  in  the  public  in- 
terest and  for  the  protection  of  investors; 

Therefore,  pursuant  to  Section  12 (k) 
of  the  Securities  Exchange  Act  of  1934, 
trading  in  such  securities  on  a  national 
securities  exchange  or  otherwise  is  sus- 
pended, for  the  period  from  12:15  p.m. 
(EST)  on  January  21,  1977  through  Jan- 
uary 24,  1977, 


By  the  Commission 
George  A 

[FR  Doc .77-2942  Filed  1-28  77; 8: 45  am] 


George  A.  Fitzsimmons, 

Secretary. 
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DEPARTMENT  OF  STATE 

Agency  foVlnternattonal  Development 

DIRECT01I^   USAID/HONDURAS 

Delegation  of  Authority 

Pursuant  to  the)  authority  vested  In 
me  as  Assistant  Administrator  for  Latin 
America,  Agency  n»r  International  De- 
velopment, by  the  Fot^Icti  Assitance  Act 
of  1961,  as  amended,  and  the  delega- 
tions of  authority  issued  thereunder,  I 
hereby  delegate  to  the  Director,  USAID/ 
Hondiu-as,  authority  to  negotiate  and 
execute  A.I.D.  Loan  No.  522-T-032 
(Small  Farmer  Technologies)  in  accord- 
ance with  and  subject  to  the  terms  and 
conditions  set  forth  in  a  project  authori- 
zation dated  December  SO,  1976,  author- 
izing said  Project  ("Project  Authoriza- 
tion") . 

This  delegation  of  authority  shall 
lapse  120  days  from  the  date  of  execu- 
tion of  the  Project  Authorization. 

E.  N.  S.  GniAHD  n, 
Assistant  Administrator  for 
Latin  America. 

[PR  Doc.77-2921  PUed  1-28-77:8:45  am) 


(RedelegBtion  of  Authority  No.  164  10] 

MISSION  DIRECTOR  AND  DEPUTY 
MISSION   DIRECTOR.   USAID   INDONESIA 

Redelegation  of  Authority 

Pursuant  to  the  authority  delegated  to 
me  by  A.I.D.  Delegations  of  Authority 
No.  5,  dated  December  29,  1961  (27  FR 
449) ,  as  amended,  with  respect  to  Loan 
Agreements;  No.  38,  dated  April  10,  1964 
(29  FR  5280) ,  as  amended,  with  respect 
to  Project  Agreements,  Trust  Fund 
Agreements,  and  Grants  to  International 
Organizations:  No.  99,  dated  April  27, 
1973  (38  PR  12834) ,  with  respect  to  Con- 
tracting and  Related  Functions;  and  No. 
112,  dated  October  12,  1975  (40  PR 
48955) ,  with  respect  to  other  authorities 
and  fimctions  delegated  to  me,  I  hereby 
redelegate  to  the  Mission  Director  and 
Deputy  Mission  Director,  USAID/ Indo- 
nesia, and  to  any  person  acting  in  their 
official  capacity,  authority  to  exercise 
any  of  the  following  fimctions,  retaining 
for  myself  concurrent  authority  to  exer- 
cise any  of  the  functions  herein  redele- 
gated : 

1.  Authority  to  negotiate  and  execute 
loan  and  grant  agreements  and  amend- 
ments thereto,  with  respect  to  loans  and 
grants  authorized  under  the  Foreign  As- 
sistance Act  of  1961,  as  amended  (the 
Act) ,  in  accordance  with  the  terms  of  the 
authorization  of  such  loan  or  grant; 
such  grant  agreements  for  purposes  of 
this  authority  and  all  other  authorities 
contained  in  this  redelegation  shall  mean 
agreements  with  foreign  governments, 
foreign  government  agencies  and  inter- 
national organizations  having  a  mem- 
bership consisting  primarily  of  .^uch  for- 
eign governments; 

2.  Authority  to  implement  loan  and 
grant  agreements  with  respect  to  loans 
and  grants  authorized  under  the  Act  and 
loans  authorized  by  the  Board  of  Direc- 
tors of  the  corporate  Development  Loan 
Fund,  including  the  following: 


NOTICES 

Hi)  Autliority  to  prepare,  negotiate, 
sign  and  deliver  letters  of  implementa- 
tion; 

»b)  Authority  to  review  and  approve 
documents  and  other  evidence  submitted 
by  borrowers  or  grantees  m  satisfaction 
of  conditions  precedent  to  financing  un- 
der such  loan  or  grant  agreements  ex- 
cept as  provided  in  2(e)  below; 

(c)  Authority  to  negotiate,  execute 
and  implement  all  agreements  and  other 
documents  ancillary  to  such  loan  and 
grant  agreements ; 

(d)  Authority  to  sign  or  approve  Proj- 
ect Implementation  Orders — Technical 
Services  (PIO/T) ;  and 

(e)  Authority  to  approve  contractors, 
review  and  approve  the  terms  of  con- 
tracts amendments  and  modifications 
thereto,  and  invitations  for  bids  with 
respect  to  such  contracts  financed  by 
fimds  made  available  under  such  loan  or 
grant  agreements;  the  foregoing  author- 
ity with  respect  to  contractors  and  con- 
tracts does  not  extend  to  country  con- 
tracts for  technical  assistance  financed 
in  whole  or  in  part  by  an  A.I.D.  grant. 

The  authorities  enumerated  above  may 
be  redelegated  by  the  individuals  listed 
above,  as  appropriate,  but  not  succes- 
sively redelegated,  except  that  the  au- 
thority described  above  in  paragraph  1 
with  respect  to  execution  of  loan  agree- 
ments and  amendments  may  not  be  re- 
delegated. 

The  authority  enumerated  above  in 
paragraph  1  with  respect  to  execution  of 
loan  agreements  is  also  hereby  redele- 
gated under  the  same  terms  and  condi- 
tions set  forth  herein  to  the  U.S.  Ambas- 
sador to  Indonesia. 

The  Redelegation  of  Authority  dated 
October  24,  1973  from  D.  G.  MacDonald, 
Assistant  Administrator.  Bureau  for 
Asia,  to  the  Mission  Director  and  Deputy 
Mission  Director,  USAID/ Indonesia  is 
hereby  rescinded. 

This  Redelegation  of  Authority  u;  ef- 
fective immediately. 

Dated:  December 23,  1976 

Michael  H.  B.  Adler, 
Acting  Assistant  Administrator 

Bureau  for  Asia. 
|FR  EKK-.77  2918  PUed  1-28-77:8:46  am) 


I  Redelegation  of  Authority  No.  164-11 1 

MISSION  DIRECTOR  AND  DEPUTY 
MISSION  DIRECTOR,  USAID  PAKISTAN 

Redelegation  of  Authority 

Pursuant  to  the  authority  delegated  to 
me  by  A.IJD.  Delegations  of  Authority  No. 
5,  dated  December  29,  1961  (27  P.R.  449) , 
as  amended,  with  respect  to  Loan  Agree- 
ments; No.  38,  dated  April  10,  1964  (29 
P.R.  5280 ) ,  as  amended,  with  respect  to 
Project  Agreements,  Trust  Fund  Agree- 
ments, and  Grants  to  International  Or- 
ganizations; No.  99,  dated  April  27,  1973 
(38  F.R.  12834) ,  with  respect  to  Contract- 
ing and  Related  Functions;  and  No.  112. 
dated  October  12,  1975  (40  F.R.  48955), 
with  respect  to  other  authorities  and 
functions  delegated  to  me,  I  hereby  re- 
delegate  to  the  BCisBion  Director  and  Dep- 
uty Mission  Director.  USAID /Paktstan . 


.14  I. 


and  to  any  person  acting  In  their  oflScial 
capacity,  authority  to  exercise  any  of  the 
following  fimctions,  retaining  for  myself 
concurrent  authority  to  exercise  any  of 
the  functions  herein  redelegated: 

1.  Authority  to  negotiate  and  execute 
loan  and  grant  agreements  and  amend- 
ments thereto,  with  respect  to  loans  and 
grants  authorized  under  the  Foreign  As- 
sistance Act  of  1961.  as  amended  <the 
Act  > .  in  accordance  with  the  terms  of 
the  authorization  of  such  loon  or  grant: 
such  grant  agreements  for  pmpoees  of 
thLs  authority  and  all  other  authorities 
contained  in  this  redelegation  shall  mean 
agreements  with  foreign  governments 
foreign  government  agencies  and  tater- 
natlonal  organizations  having  a  member- 
ship consisting  primarily  of  such  forei^r 
governments ; 

2.  Authority  to  implement  loan  and 
grant  agreements  with  respect  to  loan.>; 
and  grants  authorized  under  the  Act  and 
loans  authorized  by  the  Board  of  EMrec- 
tors  of  the  corporate  Development  Loan 
Fund.  Including  the  following: 

(al  Authority  to  prepare,  negotiate 
sign  and  deliver  letters  of  implementa- 
tion; 

(b)  Authority  to  review  and  approve 
documents  and  other  evidence  submitted 
by  borrowers  or  grantees  In  satisfaction 
of  conditions  precedent  to  financing  un- 
der such  loan  or  grrnt  agreement*  ex- 
cept as  provided  in  2(e)  below; 

ic>  Authority  to  negotiate,  execute  and 
implement  all  agreements  and  otlier  doc- 
uments ancillary  to  such  loan  and  grant 
agreements; 

<d)  Authority  to  sign  or  approve  Proj- 
ect Implementation  Orders — Technical 
Services    (PIO/T) ;  and 

(e)  Authority  to  approve  contractors 
review  and  approve  the  terms  of  con- 
tracts, amendments  and  modifications 
thereto,  and  invitations  for  bids  with  re- 
spect to  such  contracts  financed  by  funds 
made  available  under  such  loan  or  grant 
agreements;  the  foregoing  authority 
with  respect  to  contractors  and  contracts 
does  not  extend  to  country  contracts  for 
technical  assistance  financed  in  whole 
or  in  part  by  an  A.I.D.  grant. 

The  authorities  enumerated  above  may 
be  redelegated  by  the  Individuals  listed 
above,  as  appropriate,  but  not  succes- 
sively redelegated,  except  that  the  au- 
thority described  above  in  paragraph  1 
with  respect  to  execution  of  loan  agree- 
ments and  amendments  may  not  be  re- 
delegated. 

The  authority  enumerated  above  in 
paragraph  1  with  respect  to  execution 
of  loan  agreements  is  also  hereby  redele- 
gated under  the  same  terms  and  condi- 
tions set  foi-th  herem  to  the  U.S.  Ambrs?- 
sador  to  Pakistan. 

Redelegation  of  Authority  No.  164-6 
dated  June  26.  1972  (37  FR  13646)  i« 
hereby  rescinded. 

This  Redelegation  of  Authority  i.«  ef- 
fective immediately. 

Dated:  December  23,  1976. 

Michael  H.  B.  Adler, 
Acting  Assistant  Administrator, 
Bureau  for  Asia. 

|PR  Doc.77-2919  Piled  1-38-77:8:45  aaa] 
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I  Redelegalion  of  Autfaortty  No.   164-121 

MISSION    DIRECTOR   AND   DEPUTY   MIS- 
SION DIRECTOR,  USAID  PHILIPPINES 

Redelegation  of  Authority 

Pursuant  to  the  authority  delegated 
to  me  by  A.I.D.  Delegations  of  Authority 
No.  5.  dated  December  29,  1961  (27  PR 
449  >,  as  amended,  with  respect  to  Loan 
Agreements:  No.  38,  dated  April  10.  1964 
(29  PR  5280 ».  as  amended,  with  respect 
to  Project  Agreements,  Tiust  Fund 
Agreements,  and  Grants  to  International 
Organizations;  No.  99.  dated  April  27. 
1973  <38  FR  12834) ,  with  respect  to  Con- 
tracting and  Related  Functions;  and  No. 
112.  dated  October  12.  1975  140  FR 
489.55).  with  respect  to  other  authorities 
and  functions  delegated  to  me.  I  hereby 
redelegate  to  the  Mission  Dirpctor  and 
Deputy  MLssion  Director,  USAID/Philip- 
pines.  and  to  any  person  acting  in  their 
official  capacity,  authority  to  exercise 
any  of  the  following  functions,  retaining 
for  myself  concurrent  authority  to  ex- 
ercise any  of  the  functions  herein  re- 
delegated  : 

1.  Authority  to  negotiate  and  execute 
loan  and  grant  agreements  and  amend- 
ments thereto,  with  respect  to  loans  and 
grants  authorized  under  the  Foreign  As- 
sistance Act  of  1961,  as  amended  <the 
Act),  in  accordance  with  the  terms  of 
the  authorization  of  such  loan  or  grant; 
such  grant  agreements  for  purposes  of 
this  authority  and  all  other  authorities 
contained  in  this  redelegation.shall  mean 
agreements  with  foreign  governments, 
foreign  government  agencies  and  inter- 
national organizations  having  a  mem- 
bership consisting  primarily  of  such  for- 
eign governments; 

2.  Authority  to  implement  loan  and 
grant  Agreements  with  respect  to  loans 
and  grants  authorized  under  the  Act  and 
loans  authorized  by  the  Board  of  Direc- 
tors of  the  corporate  Development  Loan 
Fund,  including  the  following: 

(a)  Authority  to  prepare,  negotiate, 
sign  and  deliver  letters  of  implementa- 
tion; 

(b)  Authority  to  review  and  approve 
documents  and  other  evidence  submitted 
by  borrowers  or  grantees  in  satisfaction 
of  conditions  precedent  to  financing  un- 
der such  loan  or  grant  agreements  except 
as  provided  in  2(e)  below; 

(c)  Authority  to  negotiate,  execute  and 
implement  all  agreements  and  other  doc- 
uments ancillary  to  such  loan  and  grant 
agreements: 

(d)  Authority  to  sign  or  approve  Proj- 
ect Implementation  Orders — Technical 
Services  (PIO/T)  ;  and 

(e)  Authority  to  approve  contractors, 
review  and  approve  tiie  terms  of  con- 
tracts, amendments  and  modifications 
thereto,  and  invitations  for  bids  with 
respect  to  such  contracts  financed  by 
funds  made  available  under  such  loan  or 
l^ant  agreements ;  the  foregoing  author- 
ity with  respect  to  contractors  and  con- 
tracts does  not  extend  to  country  con- 
tracts for  technical  assistance  financed  in 
whole  or  in  i>art  by  an  AID.  grant. 

mie  authorities  enumerated  above  may 
be  redelegated  by  the  individuals  listed 
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above,  as  appropriate,  but  not  succes- 
sively redelegated,  except  that  the  au- 
thority described  above  in  paragraph  1 
with  respect  to  execution  of  loan  agree- 
ments and  amendments  may  not  be 
redelegated.  | 

The  authority  enumerated  above  in 
l>aragraph  1  with  respect  to  execution  of 
loan  agreements  is  also  hereby  redele- 
gated under  the  same  terms  and  condi- 
tions set  forth  herein  to  the  U.S.  AmbSks-i 
sador  to  the  Philippines.  ! 

Delegation  of  Authority  No.  Ill  dated 
September  23,  1975  <40  FR  45451'  is 
hereby  rescinded. 

This  Redelegation  of  Authority  i.s  effec- 
tive immediately. 

Dated:  December  23. 1976. 

Michael  H.  B.  Adler. 
Acting  Assistant  Administrator 

Bureau  for  Asia. 

I  PR  Doc  77-2920  Filed  l-28-77;8:45  amj 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 

AIRPORT  TRAFFIC   CONTROLTOWER   AT 

PUEBLO,  COLORADO 

Notice  To  Reduce  Hours 

Notice  is  hereby  given  that  on  or  about 
March  24,  1977.  the  Airport  Traffic  Con- 
trol Tower  at  Pueblo.  Colorado,  will  be 
closed  each  day  from  10:00  p.m.  until 
6:00  a.m.  local  time.  This  information 
will  be  reflected  in  forthcoming  issues  oi 
the  Airman  Information  Manual. 

Lssued  in  Aurora.  Colorado,  on  Janu- 
ary 18,   1977. 

M.  M.  Martin, 
Director.  Rocky  Mountaiii  Region. 

[FR  Doc.77-2969  Filed  l-28-77;8;45  am] 


a.  DeteriTiiuing  slippery  conditions. 

b.  Reducing  the  effects  of  slippery  surfaces. 

c.  Promoting    airport    pavement    mainte- 
nance procedures. 

Issued  in  Washington.  D.C.,  on  Janu- 
ary 26,  1977. 

WlLLL\M  V.  VlTALE. 

Acting  Assistant  Administrator, 

Office  of  Airports  Programs. 

ITR  Doc  77  3014  Filed  l-:i8  77:8:45  am] 


MINIMIZING  SAFETY  HAZARDS 
ASSOCIATED  WITH  SLIPPERY  RUNWAYS 

Meeting 

This  notice  announces  a  meeting  to 
obtain  Individual  viewpoints  on  reducing 
runway  slipperiness  and  improving  pave- 
ment maintenance  procedures  at  each 
airport  serving  turbojet  aircraft.  This 
one-day  meeting  will  commence  at  10 
a.m..  February  23,  1977,  in  Conference 
Rooms  6  A.  B,  and  C,  Federal  Aviation 
Administration  Headquarters  Building. 
800  Independence  Avenue  SW,  Washing- 
ton. D.C.  20591.  Persons  desiring  to  at- 
tend should  write  or  call  the  Operations 
Division,  Office  of  Airports  Programs. 
Washington,  D.C.  20591,  telephone  (202) 
426-3087,  by  February  9,  1977. 

The  meeting  is  open  to  the  public,  but 
limited  to  space  available.  Any  member 
of  the  public  may  present  oral  statements 
at  the  meeting.  Written  views  may  be 
submitted  at  or  following  the  meeting, 
but  not  later  than  a  date  which  will  be 
given  at  the  meeting.  No  group  action 
will  take  place. 

Subject  matters  on  which  viewpoints 
are  invited  include: 


Fede-a!  Highway  Administration 

ADVANCE  ACQUISITION  OF  RIGHT  OF- 
WAY   PARCELS 

Acquisitioij  of  particular  parcels  with- 
in the  limits  of  a  proposed  Federal-aid 
higlivvay  corridor  prior  to  normal  right- 
of-way  acquisition  activities  Is  permitted 
in  individual  cases  of  demonstrated  need 
under  the  provisions  of  §  712.204(d)  of 
Title  23.  Code  of  Federal  Regulations. 
Tliis  procedure  has  been  criticized  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  Na- 
tional Wildlife  Federation  v.  Tiemann. 
Civil  Action  No.  75-1214  (D.C.  Cir.  Oc- 
tober 28.  19761. 

To  fulfill  the  understanding  of 
the  Federal  Highway  Administration 
(FHWA)  witli  regard  to  the  intent  of 
this  court  decision,  it  is  necessary  to  re- 
vise current  advance  acquisition  proce- 
dures. State  applications  for  authority 
to  makip  advance  acquisitions  are  ordi- 
narily reviewed  and  acted  upon  by 
FHWA  field  offices  pursuant  to  the  dele- 
gation of  authority  in  paragraph  6b(3) 
of  FHWA  Order  1-1,  Part  1,  Chapter  5. 
As  an  interim  mea.sure,  all  such  applica- 
tions recommended  for  approval  by  a  re- 
gional office  will  be  submitted  to  the 
Washington  Headquarters  office  for  re- 
view and  action. 

Questions  concerning  this  notice 
should  be  directed  to  the  Chief,  Real 
Property  Acquisition  Division,  Office  of 
Right-of-Way.  Federal  Highway  Admin- 
istration, 400  7th  Street  SW.,  Washing- 
ton. D.C.  20590. 

Issued  on:  January  24,  1977. 

NORBERT   T.    TlEM.UJN, 

Federal  Highway  Administrator. 
(FR  Doc. 77-2998  FUed  1-28-77; 8; 45  am] 


Office  of  the  Secretary 

I  (DST  File  No.  40;  Notice  77^  1 

FEDERAL  TASK   FORCE   REPORT  ON 
MOTOR  VEHICLE  GOALS   BEYOND   1980 

Status  Report 

On  March  21.  1975.  the  Chairman  of 
the  Energy  Resources  Council  requested 
the  Secretai-y  of  Transportation  to  lead 
a  joint  task  force  to  recommend  long 
range  energy  goals  for  the  motor  vehicle 
fleet.  The  interagency  task  force  has  pub- 
lished seven  panel  reports  dealing  with 
various  aspects  of  the  automobile  (i.e., 
safety;  air  quality,  noise,  and  health;  de- 
sign; manufacturing  and  mainteifiHice ; 
marketing  and  mobility;  fuel  and  mate- 
rial resources;  industrial  and  consumer 
economics).    These   panel    reports   and 
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Other  information  w^re  integrated  tnto 
•The  Report  of  the  Federal  Task  Force 
on  Motor  Vehicle  Goals  Beyond  1980" 
which  was  published  In  September  1976. 
A  public  comment  docket  was  estal>- 
lished,  public  briefing  sessions  were  held 
in  September  in  Washington,  Detroit, 
Houston  and  Los  Angeles  tmd  a  formal 
public  hearing  was  held  in  October  in 
Washington  to  facilitate  public  comment 
rpon  the  work  of  the  task  force. 

Summary  of  Public  Hearing.  The  pub- 
lic docket  on  the  draft  report  of  the  Fed- 
eral Task  Force  on  Motor  Vehicle  Gosds 
Beyond  1980  includes  statements  deliv- 
ered at  a  public  hearing  held  October  21. 
1976,  letters  from  members  of  the  public, 
several  volumes  of  detailed  comments 
from  automobile  manufacturers  and  the 
Motor  Vehicle  Manufacturers  Associa- 
tion (MVMA) ,  and  a  research  report  on 
the  costs  and  benefits  of  air  pollution 
control.  The  comments  offered  at  the  Oc- 
tober 21  public  hearing  are  representa- 
tive of  much  of  the  material  in  the  pub- 
lic docket  and  this  highlight  summary 
is  based  primarily  on  those  comments. 

The  draft  report  and  the  Task  Force 
itself  received  favorable  comment  in  sev- 
eral respects:  the  candor  and  openness 
of  much  of  the  work  of  the  Task  Force, 
including  the  opportunities  for  comment 
which  had  been  provided  from  the  start 
of  the  studies;  the  fact  that  the  task 
force  considered  comprehensively  the 
many  trade-offs  associated  with  the  fuel 
economy,  safety,  emissions,  and  eco- 
nomics of  automobile  design,  manufac- 
ture, purchase,  and  operation;  and  the 
fact  that  the  several  Federal  agencies 
associated  with  policy,  regulation,  and 
R&D  on  automotive  matters  had  effec- 
tively cooperated  in  the  work  of  the  Task 
Force. 

It  was  broadly  stated  that  the  Task 
Force  Report  was  a  highly  useful  docu- 
ment to  be  refined  through  continuing 
discussions  and  evaluations,  together 
with  periodic  updating. 

The  major  U.S.  automobile  manufac- 
turers and  the  Motor  Vehicle  Manufac- 
turers Association  (MVMA)  submitted  a 
substantial  number  and  variety  of  com- 
ments. Many  Involved  minor  criticisms, 
but  several  were  erf  deeper  concern  to  the 
automotive  industry. 

In  general  the  industrial  sector  takes 
the  view  that  the  report  was  overly 
optimistic  in  a  number  of  respects.  Tliey 
consider  the  Task  Force  weight  esti- 
mates for  future  cars  as  too  low;  the 
wcisht  estimates  for  improved  emission 
controls  and  for  vehicle  safety  Improve- 
ments as  too  low;  the  estimates  for  fuel 
economy  of  future  vehicles  as  too  high; 
the  relationship  between  vehicle  acceler- 
ation performance  (through  the  horse- 
power to  weight  ratio)  and  fuel  economy 
as  incorrect,  and  the  fuel  economy 
penalties  for  safety  improvements  and 
for  emission  improvements  as  too  low. 
They  consider  the  projection  of  con- 
sumer prices  for  future  vehicles  and  for 
safety,  emissions,  and  fuel  economy  Im- 
provements to  be  too  low;  the  mainte- 
nance cost  estimates  tor  future  vehicles 
to  be  too  low,  and  the  total  fuel  savings 
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due  to  mandated  fuel  economy  improve- 
ments to  be  too  high.  They  ccmsider  the 
estimate^  o:  the  benefits  of  Improved 
safety  and  r  duced  emissions  to  be  too 
high,  and  nr.;  properly  supported  by  hard 
data  and  no  "dequately  compared  with 
non-vehicle  approaches  to  improving 
highway  safety  and  air  quality.  They 
consider  the  projections  of  future  sales 
of  automobiles  to  be  unrelieUt>le;  the  dis- 
cussion of  alternative  strategies  for  con- 
serving energy  to  be  too  brief,  and  that 
insufficient  attention  is  given  to  the 
option  of  Increasing  the  price  of  fuel 
to  conserve  energy. 

It  is  these  many  suggestions  for  modi- 
fication of  details  which  leads  the  indus- 
try to  urge  continuing  refinement.  They 
do  believe  the  present  report  is  a  good 
base  for  doing  this,  including  the  real 
value  of  bringing  together  the  various 
agencies  involved  with  automobiles  so 
as  to  provide  the  best  balance  for  the 
action. 

Some  commentators  also  said  that  the 
Task  Force  should  not  limit  itself  to  con- 
sidering only  motor  vehicles,  but  should 
consider  the  full  spectrum  of  energy  con- 
servation measures  potentially  available 
to  the  U.S.  economy. 

The  American  Automobile  Association, 
as  spokesman  for  the  motorist,  expressed 
concern  about  the  possibility  of  exces- 
sive regulation  leading  to  a  denial  of 
efficient  personal  transportation  to  con- 
sumers and  suggested  a  moratorium  on 
regulations  applicable  to  cars  imtil  the 
"assiunptions"  underlying  the  conclu- 
sions of  the  Task  Force  are  proven  out. 

The  Center  for  Auto  Safety  (CAS)  ad- 
vocated stronger  vehicular  safety  mea- 
sures and  suggested  that  the  Task  Force 
consider  pedestrian  safety  measures  and 
levels  of  safety  beyond  "level  n".  The 
CAS  sp<^esman  criticized  the  National 
Highway  Traffic  Safety  Administration 
for  acting  too  deliberately  in  Issuing  and 
enforcing  safely  regulations. 

The  representative  of  the  American 
Lung  Association  urged  a  tightening  of 
standards  of  oxides  of  nitrogen. 

Dr.  Lawrence  Goldmimtz  of  Econom- 
ics, Science  and  Planning,  Inc.,  criticized 
the  estimate  of  safety  benefits  as  being 
overstated,  improven  and  hypothetical 
and  considered  the  costs  of  tightening 
safety  sttmdards  to  level  U  (rather  than 
enforcing  the  use  of  seat  belts)  to  be 
greater  than  the  benefits.  He  also  stated 
that  the  health  benefits  of  reducing 
oxide  of  nitrogen  emissions  is  misrepre- 
sented by  the  failure  of  the  Task  Force 
to  include  base  year  referaice  numbers. 

A  research  report  submitted  to  the 
public  docket  by  Professor  S.  Fred  Sin- 
ger on  the  costs  and  ben^ts  of  air  pol- 
lution control  concluded  that  marginal 
costs  of  automotive  emission  control  al- 
ready exceed  marginal  beneflte,  at  least 
with  current  emission  control  technol- 
ogy. 

Dr.  Victor  Wouk  pointed  out  potential 
benefits  of  hybrid  inigines  for  cars  and 
recommended  that  the  Task  Force  con- 
sider them  more  thoroughly. 

Generca  Accounting  Office  Comments. 
On -January  13,  1977.  the  General  Ac- 
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counting  Office  submitted  conunents  on 
the  Task  Force  report  to  the  Chairman 
of  the  ERC,  which  included  the  follow- 
ing: 

W©  believe  that  a  logical  next  step  to  tbc 
draf  t  report  by  the  Federal  Task  Force  on  Mo- 
tor Vehicle  Goals  Beyond  1980  is  a  follow- 
up  program  that  would  further  assess  the 
problems  and  Issies  raided  In  the  report  and 
would  then  develop  and  recommend  to  the 
Congres  feasible  levels  and  timing  of  Federal 
emissions,  safety,  and  fuel  economy  stand- 
ards beyond  1980  that  best  meet  the  total 
needs  of  the  Nation. 

The  Federal  taisk  fcrce  study  repre.-'eats  tiu 
first  time  the  F^ederal  Government  ba.s  com- 
prehensively looked  at  the  problem  of  often 
conflicting  Federal  standards  allectUig  auto- 
mobile design.  As  such  the  draft  study  rcpon 
is  a  valuable  and  current  base  of  informatioM 
for  starting  the  process  of  making  needed 
decisions  on  trade-offs  among  the  varlou.-; 
standards.  Therefore,  we  believe  that  this  in 
the  most  opportune  time  for  the  executive 
branch  to  undertake  a  program  designed  spe- 
cifically to  resolve  the  issue  of  how  to  be,st 
balance  Federal  a-.itomobUe  standard.<;  brvonci 
1980. 

The  GAO  recommended  the  followiiii: 

Establish  a  comprehensive  follow-up  pro- 
gram with  the  specific  objective  of  developing 
and  recomemndlng  to  the  Oongresa  a  bal- 
anced set  of  automobile  standards  that  ad- 
dress the  feasible  levels  and  timing  of  Federa! 
emissions,  safety,  and  fuel  economy  stand- 
arda  beyond  1980  which  will  best  meet  thr 
total  needs  of  the  Nation. 

Review  and  update  these  standard-s  periodi- 
cally as  changes  occur  in  technology,  the 
Nation's  energy  situation,  and  the  related 
environmental  and  economic  Impacts. 

AvaUairility  of  the  Report  and  Com- 
ments. Copies  of  all  comments  received 
on  the  panel  reports,  the  transcript  of 
the  public  hearing  and  comments  on  the 
Task  Force  report  are  available  for  in- 
spection and  copying  from  9:00  ajn.  to 
5:30  p.m.  local  time.  Monday  Uirough 
Friday,  except  Federal  holidays,  in  the 
Office  of  the  Assistant  General  Counsel 
for  Operations  and  Legal  Counsel,  Room 
10100,  400  Seventh  Street,  S.W.,  Wash- 
ington, D.C,  telephone  (202)  426-4723. 

Single  copies  of  the  Task  Force  repoit 
and  the  Executive  Summary  of  the  report 
are  available  upon  request  to  Mr.  Paul 
Long,  Chief  Facilities  Management 
Branch,  TAD-443,  U.S.  Department  of 
Transportation,  Washington,  D.C.  20590 
phone  (202)  426-9654. 

Issued   in  Washington,   D.C,   on   J.iii- 
uary  20, 1977. 

JoHK  W.  BAsmm, 
Deputy  Secretary  of  Transportation 

I  PR  Doc.77-2999  FUed  1-28-77;  8  46  am  I 


INoUce  77-61) 

fNTERAGENCY  STUDY  OF  POST-1980 
GOALS  FOR  COMMERCIAL  MOTOR 
VEHICLES 

Status  Report  and  Request  for  Further 
Public  Input 

On  March  21,  1976.  the  Chairman  of 
the  Enengy  Resoiurces  Councfl  requested 
the  Secretary  of  Transportatkm  to  lead 
a  Joint  task  force  to  recoounaid  long 
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range  energy  goals  of  the  motor  vehicle 
fleet.  The  ERC's  charge  stated: 

As  part  of  the  Nation's  long  range  effort 
to  conserve  energy,  there  is  a  need  to  set 
motor  vehicle  fuel  economy  goals  beyond 
1980.  Such  goals  must  meet  the  transporta- 
tion needs  for  automobiles,  trucks,  and 
buses,  but  they  must  also  be  blended  with 
environment,  safety,  and  economic  consid- 
erations. 

Separate  interagency  task  forces  were 
established  to  approach  passenger  car 
and  light  truck  concerns,  on  the  one 
hand,  and  commercial  vehicle  <  medium 
and  heavy-duty  trucks  and  buses  >  con- 
cerns on  the  other. 

Participating  in  the  commercial  vehi- 
cle ta-sk  force  have  been  representatives 
of  the  Department  of  Transportation. 
Federal  Energy  Administration,  Envii'on- 
mental  Protection  Agency,  National  Sci- 
ence Foundation.  Energy  Research  and 
Development  Admini-stration.  Interstate 
Commerce  Commission  and  the  United 
States  Postal  Service.  It  .should  be  noted 
here  that  concurrent  with  this  activity 
the  Department  of  Transportation.  Fed- 
eral Energy  Administration  and  Envir- 
onmental Protection  Agency  were  oper- 
ating a  volimtary  truck  and  bus  fuel 
economy  improvement  program  under  a 
joint  memorandum  of  understanding. 
The  Interagency  Study  of  Post-1980 
Goals  for  Commercial  Motor  Vehicles 
will  also  serve  to  set  the  goals  for  the 
voluntary  program. 

A  request  was  made  for  public  com- 
ment and  a  pubhc  hearing  was  held  dur- 
ing the  conduct  of  the  interagency  study 
and  on  May  17,  1976,  (41  PR  20204)  the 
availability  of  the  draft  "Interagency 
Study  of  Post- 1980  Goals  for  Conunercial 
Motor  Vehicles"  was  announced.  Com- 
ments were  requested  to  be  submitted 
before  June  30,  1976.  Nineteen  responses 
were  received.  Subsequently  several  ad- 
ditional comments  were  received  and  ac- 
cepted Into  the  comment  file.  These  com- 
ments are  available  for  viewing  and  se- 
lective copying  from  8:00  a.m.  to  5:30 
p.m.,  weekdays  at  Room  5222  of  the  DOT 
Trans  Point  Building,  2100  Second 
Street.  S.W..  Washington.  DC.  20590.  A 
summary  of  the  comments  is  available 
without  cost  upon  receipt  of  mail  re- 
quests to:  Manager,  Volimtary  Truck 
and  Bus  Program,  TST-50,  U.S.  Depart- 
ment of  Transportation.  Washington. 
D.C.  20590. 

It  was  recognized  at  the  outset  of  the 
study  that  setting  goals  for  commercial 
vehicles  involved  complex  evaluations 
because  of  the  many  types  of  these  ve- 
hicles, their  wide  variety  of  services  and 
their  numerous  impacts.  Accordingly  it 
was  not  considered  feasible  to  arrive  at 
final  recommendations  on  goals  without 
a  continuing  dialogue  among  the  con- 
cerned parties.  The  present  report  rep- 
resents the  first  step  in  the  process  en- 
visioned. The  report  on  "National  Trans- 
portation Trends  and  Choices",  published 
by  the  Secretary  of  Transportation  on 
January  14.  1977.  also  contains  many  of 
the  findings  of  the  commercial  motor  ve- 
hicle goals  report. 

The  next  steps  should  be  to  improve 
the  data  base  and  analytic  techniques 
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and  to  expose  the  subject  to  full  public 
debate  and  full  participation,  particu- 
larly by  those  elements  of  society  most 
directly  affected  by  future  decisions  re- 
garding commercial  vehicles. 

The  concensus  of  those  who  have  com- 
mented on  the  commercial  motor  vehicle 
goals  study  is  that  it  represents  a  good 
start  toward  establishing  desirable  goals, 
but  that  the  issues  need  further  discus- 
sions and  evaluations  among  govern- 
ment, industry  and  other  interested  par- 
ties. The  report  predicts  a  68  percent 
increase  in  ton  miles  of  freight  hauled 
by  commercial  vehicles  in  1990.  which 
may  be  accomplished  with  merely  a  50 
percent  increase  in  commercial  vehicle 
miles  and  a  21  percent  increase  in  fuel 
consumed.  Included  in  the  efficiency  in- 
creases are  technical  changes  to  the  ve- 
hicles to  improve  fuel  economy,  gaseous 
emissions,  noise  emissions,  and  safety. 
The  fuel  productivity  projected  in  the 
over-the-road  combination  vehicle  cate- 
gory may  be  substantially  improved  by 
postulated  increases  in  size  and  weight, 
which  would  allow  the  freight  to  be 
hauled  by  fewer  trucks  with  less  fuel 
expended,  and  producing  fewer  opportu- 
nities for  accidents,  reduced  emissions, 
and  fewer  noise  events  per  ton-mile  of 
freight  demand. 

As  the  initial  analysis  of  the  combined 
effects  of  the  future  energy,  emissions, 
noise,  and  safety  options,  the  draft  re- 
port makes  obvious  the  need  for  addi- 
tional cost  and  effect  data,  as  well  as  im- 
proved means  to  evaluate  potential  bene- 
fits. During  the  first  stage  of  public  de- 
bate, the  comments  received  have  sub- 
stantiated these  needs  by  raising  a  num- 
ber of  specific  issues  which  must  be  con- 
sidered as  revisions  are  being  made  to 
the  report  and  its  Executive  Summary 
and  subsequently  as  legislative  and  reg- 
ulatory decisions  are  made  regarding; 
commercial  vehicles. 

Highlights  of  Comments  Received  ta 
Date  are. — 1.  Size  and  weights.  The  study 
explored  the  potential  effect  of  a  set  ofi 
truck  size  and  weight  values  substantially 
larger  than  generally  permitted  today. 
Commentors  generally  agreed  that  size 
and  weight  increases  could  substantially 
improve  fuel-use  efficiency,  but  there  was 
considerable  divergence  of  view  as  to 
whether  increased  sizes  and  weights 
would  be  generally  acceptable  or  could 
be  truly  justified.  It  was  noted  that  the 
FHWA  research  study,  upon  which  sug- 
gested size  and  weights  goals  were  based, 
would  need  updating  of  both  the  casts 
and  benefits.  Questions  were  raised  in 
particular  as  to  realistic  bridge  replace- 
ment costs  associated  with  possible  size 
and  weight  increases.  Other  questions 
concerned  the  ability  of  the  states  to 
raise  sufficient  funds  to  achieve  the  nec- 
essary road  and  bridge  upgrading  prior 
to  operation  of  heavier  vehicles. 

Tlie  realism  of  achieving  nationwide 
standardization  of  future  increases  in 
size  and  weight  was  also  questioned,  con- 
sidering the  complexities  of  the  politi- 
cal authorities  involved,  the  past  history 
of  size  and  weight  regulations,  and  the 
reduction  in  size  and  weight  which  would 
occur  in  the  few  states  that  presently] 


permit   up   to   108   foot  long   triples   or 
gross  weights  of  up  to  139,000  pounds. 

In  addition  to  the  comments  submit- 
ted and  discussed  above,  letters  have 
been  received  from  citizens  and  organi- 
zations representing  competitive  trans- 
portation modes  criticizing  the  higher 
size  and  weight  limits  suggested  as  pos- 
sible goals  by  the  study.  The  commentors 
suggest  that  the  goals  set  forth  in  the 
.-^tudy  might  not  be  achieved  if  freight 
were  attracted  away  from  competing 
modes  and  if  the  truck  population  were 
increased  beyond  that  projected  in  the 
report.  These  commentors  suggested  that 
tliese  factors  must  be  evaluated  in  the 
context  of  all  modes  of  good  transporta- 
tion if  maximum  benefits  to  society  are 
to  be  identified. 

The  assignment  from  the  Energy  Re- 
sources Council  was  not  so  broad  in  scope 
as  to  include  the  study  of  such  modal 
interface  factors.  However,  the  criticism 
is  valid  and  plans  for  DOT  research  now 
include  analysis  of  the  intermodal  com- 
parisons. In  that  connection  considera- 
tion should  also  be  given  to  improving 
the  energy  efficiency  of  long-haul  freight 
movement  through  increased  use  of 
trailer-on-flat-car  and  container-on- 
flat-car  capabilities. 

A  specific  step-by-step  plan  for  action 
is  set  forth  in  the  Secretary's  "National 
Transportation  Trends  and  Choices",  to 
analyze  the  issues  raised  regarding  size 
and  weight.  It  should  be  noted  that  the 
Secretary's  document  places  greater  em- 
phasis on  prospects  for  use  of  twin  40- 
foot  trailers  than  this  report  has  con- 
sidered. Both  reports,  however,  empha- 
size the  need  to  withhold  permission 
for  increased  axle  loading  until  the  road- 
ways <  including  bridges)  are  appropri- 
atelv  upgi'aded  to  accommodate  any 
such  increases.  In  addition,  if  weight 
increases  are  adopted,  Federal  and  State 
highway  use  taxes  should  be  increased 
for  the  heavier  classes  of  conunercial 
\ehicles  to  cover  the  costs  of  improve- 
ments and  increased  maintenance  for 
the  highway  system.  As  each  step  is 
taken,  safety,  environment,  and  effects 
upon  competing  modes  must  be  con- 
sidered. 

2.  Noise  Emissions.  The  discussion  con- 
cerning potential  75dB(A)  *  truck  noise 
limitations  and  stringent  tire  noise  reg- 
ulations received  extensive  criticism,  esr- 
peciallj-  the  cost  benefits  of  such  limits 
and  the  analytical  approach  used.  Data 
submitted  by  one  commentor  showed 
crossbar  tire  costs  to  be  lower  than  rib 
tire  costs,  for  example.  The  report's  con- 
clusion that  radial  ribs  provide  adequate 
traction  and  lowest  cost  per  mile,  while 
providing  lowest  present  noise  levels,  was 
questioned.  (Additional  DOT  and  SAE 
publications  within  the  next  few  months 
will  address  many  of  these  questions  in 
detail.)  A  number  of  commentors  stated 
that  EPA's  new  truck  noise  standards 
should  be  discussed  in  the  "Goals  Study" 
'They  had  not  been  published  when  the 
study  went  to  print.)  and  that  the  FPA 
standards  confirmed  the  commentors' 
contention  that  there  is  not  any  prac- 
tical present  technology  available  for 
achieving  a  truck  noise  level  of  75dB(A> , 
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considering  the  requirement  to  meet  Se- 
lective Enforcement  Audits  contained  in 
the  EPA  standards.  Also  questioned  were 
the  initial  costs  and  the  maintenance 
costs  of  low-noise  trucks. 

3.  Gaseous  Emissions.  The  study  was 
ciiticized  for  not  adequately  supporting 
the  recommendation  that  the  most  strin- 
gent, cost-effective  technically  feasible 
emissions  standards  should  be  set.  Spe- 
cifically it  was  felt  that  the  report  had 
not  proven  that  the  goals  suggested  for 
heavy-duty  vehicle  emissions  (a)  were 
cost-effective  in  terms  of  air  quality  im- 
provement and  (b)  were  more  cost-ef- 
fective than  stationary  source  controls. 
The  goals  i0.5  gms/bhp-hr  HC.  10  gms 
bhp-hr  CO  and  3  gms/bhp-hr  NO,) '  were 
criticized  by  s<Kne  as  going  beyond  avail- 
able technology  and  not  providing  "a 
reasonable  compromise.'"  One  commen- 
tor suggested  that  standards  should  be 
written  favoring  fuel-efficient  engines 
and  suggested  1,  5,  and  5  gms/bhp-hr  for 
diesel  engine  HC.  CO,  and  No.  respec- 
tively. Questions  were  raised  concerning 
modeling  techniques  used,  the  status  of 
available  technology,  the  issue  of  trade- 
offs against  stationary  soiu*ce  emissions 
control  and  the  magnitude  of  control 
costs. 

Support  w  as  expressed  for  the  concept 
stated  in  the  report  that  the  Administra- 
tor of  EPA  retain  authority  to  set  ap- 
propriate heavy  duty  vehicle  emission 
levels  as  the  uncertainties  concerning 
the  most  practical  "balanced"  levels  are 
clarified. 

4.  Safety.  Numerous  vehicle  safety  im- 
provement items  were  suggested  m  the 
report  as  possible  goals  .^  A  nimaber  of 
other  commentors  questioned  the  value 
of  some  of  these  improvements,  includ- 
ing the  associated  costs  and  weight  pen- 
alties. Alternative  suggestions  for  im- 
proving safety  revolved  around  improved 
driver  selection  and  training.  All  com- 
mentors appeared  to  agree  with  the  re- 
port that  the  available  commercial  motor 
vehicle  safety  statistics  axe  Insufficient 
to  resolve  the  many  and  diverse  views  on 
truck  safety.  Some  commentors  proposed 
a  moratorium  chi  fiirther  safety  stand- 
ards until  an  adequate  data  base  could 
be  made  available. 

5.  Baseline  Year.  The  use  of  1973  as  a 
truck  baseline  data  year  (as  was  done  in 
the  report)  was  criticized  by  s<Mne  as  not 
using  the  latest  data;  its  use  could  also 
tend  to  penalize  unfairly  some  operators 
if  regulations  were  later  set  fortti  which 
used  the  average  percentage  fuel  econ- 
omy gains  by  each  carrier  relative  to 
the  1973  average. 

6.  Ton-miles.  The  use  ot  "ton-miles" 
or  "-ton-miles  per  gallan"  as  units  to 
measure  productivity  and  fuel-use  effi- 
ciency was  supported  by  some  and  criti- 


'  These  goals  are  now  also  reflected  in  the 
January  1977  planning  document  published 
by  the  Secertary  of  TransportaUon  entitled 
"National  Transportation  lycnda  and 
Choices"  which  is  available  from  the  Super- 
intendent of  Dociunents.  VJS.  OoT^nment 
Printing  Office,  Wasblngto>a.  D.C.  20402.  The 
price  Is  $8.50  and  tiiB  stock  number  Is 
050  000-00124-5. 


cized  by  othets  who  felt  Uiat  other  crl- 
terisL  such  as  doUsa  value,  cargo  density, 
and  service  should  also  be  cona/iaced. 

7.  Other  laaties.  A  number  of  other  is- 
sues were  discussed  by  one  or  more  com- 
mentors, including  past  sales  trends  data 
which  may  include,  questionable  data 
provided  by,  the  vehicle  manufacturers 
as  to  vehiclevweight  ratings,  the  degree 
of  conservativ4sm  of  the  motor  carrier 
industry  in  respect  to  changes,  tlie  need 
for  "real  world"  data,  the  effectiveness 
of  various  fuel-saving  devices,  the  desir- 
abihty  of  separating  trucks  from  buses 
in  the  .study,  the  monetary  cost  of  lower 
speed  limits  'despite  fuel  savings),  and 
the  effectiveness  of  lean  burn,  stratified 
charge  and  turbocharged  gasoUne  en- 
gines for  truck  use. 

A  number  of  commentators  indicated 
thai  tlie  use  of  the  steady-state  fuel 
economy  equation  in  Sections  n  and  VI 
for  estimating  overall  fuel  economy  im- 
provements was  not  valid.  The  study's 
authors  did  not  make  any  estimates  of 
overall  fuel  economy  based  upon  that 
equation,  but  used  it  merely  to  show  in 
a  formal  manner  improvements  in  one 
mode  of  operation.  This  will  be  clarified 
in  future  drafts  or  the  final  publication 
of  the  "Goals  Study". 

Some  conunentors  interpreted  the 
present  draft  as  the  final  statement  of 
futuie  commercial  vehicle  goals  rather 
than  the  initial  draft  around  which  the 
future  goals  would  be  developed  through 
ongoing  discussions  and  analyses. 

Continuing  Analysis:  Based  upon  early 
comments,  a  revised  Executive  Simimary 
was  released  in  November  1976  and  re- 
mains available  upon  request  at  the  DOT 
address  noted  below.  Public  comment 
and  recommendations  are  invited  on  the 
Report  on  its  entirety,  on  the  revised  Ex- 
ecutive Summary,  on  the  initial  com- 
ments discussed  abo've,  and  on  the  major 
policy  issues  involved  in  establishing 
recommendations  for  future  commercial 
vehicle  goals. 

A  revised  draft  of  the  Report  and  the 
Executive  Summary  is  anticipated  to- 
ward the  end  of  1977.  It  will  be  based 
upon  the  comments  received  to  date, 
comments  received  as  a  result  of  this  so- 
licitation and  other  new  information  be- 
hig  developed  by  the  goverrunent. 

In  additicm  to  comments  on  the  report, 
we  welcome  suggestions  regarding  means 
by  which  the  "Commercial  Vehicle  Goals 
Study"  can  best  serve  the  interests  of  the 
nation.  Consideration  is  being  given  to 
the  establishment  of  a  Joint  Govwn- 
ment-Private  Sector  Advisory  Commit- 
tee: I D  To  consider  revisions  to  the  con- 
tent of  the  "Goals  Study";  (2)  to  reflect 
the  consensus  of  the  various  concerned 
individuals  and  groups;  (3)  to  assist  in 
continuation  of  the  dialogue  begun  with 
the  Draft  Report;  (4)  to  provide  input 
for  the  Voluntary  Truck  and  Bus  F\iel 
Economy  Improvemait  Program;  and 
(5)  to  consider  and  make  recommenda- 
tions on  methods  of  institutionalizing  co- 
operative and  coordinated  decisionmak- 
ing in  the  commercial  vehicle  field. 
Comments  on  the  merits  of  such  a  com- 
mittee and  suggestions  for  membership 
would  be  appreciated.  Suggestions  re- 


garding other  means  to  achieve  these 
ends  are  also  welcome.  Additionally,  sug- 
gestions regtutUng  measures  to  address 
the  intermodal  interface  questions 
would  also  be  welcomed. 

Copies  of  the  summary  of  initial  com- 
ments, the  revised  Executive  Summary 
and  the  full  "Interagency  Study  of  Post- 
1980  Goals  for  Commercial  Motor  Ve- 
hicle.^ '  arc  available  without  cost  until 
present  suppUes  are  exhausted  for  in- 
spection or  pick  up  from  8:00  a.m.  to 
5:30  p.m.  in  the  office  of  the  Manager. 
Voluntary  Truck  and  Bus  Fuel  Economy 
Piogram.  Room  5222.  Trans  Point  Build- 
ing. U.S.  Department  of  Transportation, 
2100  Second  Street.  S.W..  Washington. 
DC.  Copies  are  also  available  upon  re- 
ceipt of  mail  requests  to  Manacer.  Vol- 
untary Truck  and  Bus  Program.  TST-50. 
U.S.  Department  of  Transportation. 
Wasliington.  D.C.  20590. 

Although  the  main  report  ha,s  been  re- 
printed since  it  was  first  offered  for  pub- 
lic comment  in  May  1976,  its  content  is 
essentially  unchanged.  Therefore,  while 
we  are  seeking  comments  on  the  whole 
study  and  its  implications,  we  request 
that,  if  a  copy  was  obtained  pre\iously. 
further  copies  be  requested  only  as  nec- 
essary to  facilitate  review  and  comment 
preparation.  All  comments  (in  three 
copies  if  possible*  should  reference  the 
"Interagency  Study  of  Post- 1980  Goals 
for  Commercial  Motor  Vehicles"  and 
should  be  sent  to:  W.  H.  Close,  Man- 
ager. Voluntary  Truck  and  Bus  Fuel 
Economy  Program,  at  the  above  address. 
All  comments  received  prior  to  the  close 
of  business  on  April  29.  1977.  will  be  given 
full  cotisideration. 

Issued  in  Washington  DC  .  on  Jar'.i- 
ary  20.  1977. 

JOHK  W.  BaRNUW. 

Deputy  Secretary 
of  Transportation. 

|FR  Dol  .77.^3000  iTiled  1-28-77:8:45  am) 
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WATER  RESOURCES  COUNCIL 

STANDING  STATE  ADVISORY 
COMMITTEE 

Meeting 

In  accordance  with  Section  10iaM2) 
of  the  Federal  Advisory  CkMnmittee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Standing  State  Advisory  Commin<re 
(SSACi 

Dat«  and  time:  February  16.  1977.  9:30  .t  m. 
until   12  noon. 

Place:  Lower  Level  Conference  Room,  Gel- 
mau  BuUdUig,  2120  L  Street.  N.W..  Wash- 
ington. DC.  20037. 

Proposed  Agenda:  (1)  State  and  local  gov- 
ernment expenditures  for  water  planning 
and  management.  (2)  Reanaljrsts  of  se- 
lected completed  water  re©ouroes  projects. 
(3)  Institutional  arrangements  for  tbe 
Water  Assessment  and  AppnUoal  Prognkin. 
(it  1977  National  Conference  on  Water, 
May  22-25.  1977.  (6)  Joint  meeting  of 
State  and  Federal  water  officUIs,  Au- 
gust 30-September  1,  1977. 

Purpose  of  Meeting:  Discussion  and  so- 
licitation of  the  Committee's  views  oa 
the  above  items. 
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The  meeting  of  the  Standing  State  Ad- 
visory Committee  (S8AC)  Is  open  to  the 
public. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  Committee 
before,  during  or  after  the  meeting.  To 
the  extent  that  time  permits,  the  Com- 
mittee Chairman  may  allow  public  pres- 
entation of  oral  statements  at  the  meet- 
ing. 

AH  communications  regai'dlng  the 
SSAC  should  be  addressed  to  Handley  C. 
Oswalt.  Administrative  OfiQcer,  Water 
Resources  Coimcil.  Acting  Committee 
Jtonagement  OfiBcer,  Room  810.  2120  L 
Street,  N.W.,  Washington,  DC.  20037, 
phone  (202)  254-6453. 

Gary  D.  Cobb, 
Acting  Director. 


January  27. 1977. 
|PRDoc.77-3011  Piled  1-28-77:8:45  am) 

INTERSTATE  COMMERCE 
COMMISSION 

U.S./CANADA  RAILROAD  FREIGHT  RATES 

Request  for  Special  Docket  Applications 
and  Complaints 

JANTTART  24,  1977. 

In  ClvU  Action  No.  74-167  Canadian 
National  RaUway  Company  and  Cana- 
dian Pacific  Limited  v.  The  United  States 
.  of  America  and  the  Interstate  Commerce 
Commission  and  Aluminum  Company  of 
Canada  LTD.,  et  al..  the  United  States 
District  Court  for  the  District  of  Colum- 
bia held  that  the  defendants  were  en- 
titled to  judgment  on  their  counterclaims 
as  a  matter  of  law  and  ordered : 

1.  That  the  failure  of  defendants  to 
the  counterclaims,  Canadian  National 
Railway  Company,  Canadian  Pacific 
Limited  and^the  32  Eastern  Railroads,  to 
limit,  under  the  authority  of  Ex  Parte 
No.  267.  increases  on  their  rates  on 
export-Import  traffic  moving  by  all-rail 
or  water-rail  between  points  in  Canada 
and  Eastern  Territory  of  the  United 
States  to  not  more  than  12  percent  over 
the  Ex  Parte  No.  265  level,  constitutes  a 
violation  of  the  Interstate  Commerce 
Commission's  Order  entered  in  the  gen- 
eral revenue  proceeding  identified  as  Ex 
Parte  No.  267,  Increased  Freight  Rates, 
1970  and  1971,  on  March  4,  1971,  as  sub- 
sequently Interpreted  and  clarified  by  the 
Commission's  Orders  entered  on  Au- 
gust 19.  1971,  August  6,  1973,  and  Octo- 
ber 5. 1973:  and  further 

2.  That  said  railroad  defendants  to  the 
coimterclaims,  their  officers,  agents  or 
representatives  are  hereby  enjoined  and 
restrained  from  further  disobedience  of 
the  Commission's  Orders  entered  In  Ex 
Parte  No.  267  and  are  further  ordered 
to  obey  said  Commission  Orders  and 
cease  and  desist  from  charging  rates  on 
the  aforesaid  traffic  in  excess  of  12  per- 
cent over  the  Ex  Parte  No.  265  level  and 
to  correct  their  tariffs  accordingly ; 

In  view  of  the  order  of  the  Court  ship- 
pers and/or  receivers  of  Import  or  export 
trafBc  moving  between  points  in  Canada, 
on  the  one  hand,  and  points  in  the  United 
States  on  the  other,  should  request  rail 
carriers  subject  to  the  Jurisdiction  of  the 
Interstate  Commerce  Commission  to  file 
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special  docket  applications  with  this 
Commission  seeking  reparation '  or  In  the 
alternative  shippers  and /or  receivers 
should  file  informal  complaints — such 
complaints  should  conform  with  the 
Commission's  General  Rules  of  Prac- 
tice— with  the  Commission's  Bureau  of 
Traffic,  Section  of  Rates  and  Informal 
Cases,  for  the  purpose  of  tolling  the  Stat- 
ute set  forth  In  Section  16(3)  of  the  In- 
terstate Commerce  Act.  Special  docket 
applications  should  be  addressed  to: 

Office  of  the  Secretary,  luterst.at*'  Commerce 
Commls-sion,  12th  &  Con.stitutioi.  .^venue. 
Wa.shlngton,  DC  20423. 

and  complaints  should  make  reference  to 
this  notice  and  be  addressed  to: 

Mr.  Scott  Walker,  Crhief,  Section  ot  R.ite«  & 
Informal  Cases,  Bureau  of  Traffic,  Inter- 
state Commerce  Commission,  12th  Ai  Con- 
fitltutlon  Avenue,  Washington,  DC  20423. 


Robert  L.  Oswald, 
Secretary. 

[FR  Doc.77-2891   Filed  l-28-77;8:45  am] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  3 14 J 
ASSIGNMENT  OF   HEARINGS 

January  26,   1977. 
Cases  assigned  for  hearing,  postpone- 
ment, cancellation  or  oral  argument  ap- 
pear below  and  will  be  published  only 
once.  This  list  contains  prospective  as- 
signments only  and  does  not  Include  casesi 
previously  assigned  hearing  dates.  Th 
hearings  will  be  on  the  Issues  as  present] 
reflected  in  the  Official  Docket  of  th 
Commission.  An  attempt  will  be  made 
publish  notices  of  cancellation  of  hear 
Ings  as  promptly  as  possible,  but  inter 
ested   parties   should   take   appropriat 
steps  to  insure  that  they  are  notified  o 
csmcellatlon  or  postponements  of  hear 
ings  in  which  they  are  Interested. 

MC  48315  (Sub-No.  6) ,  Hopkins  Motor  Coach 
Inc.;  MC  100853  (Sub-No.  15) ,  Pinketfi 
Shore  Lines,  Inc.  and  MO  104666  (Sub-No 
13) ,  MandreU  Motor  Coach,  Inc.,  now  belnj 
assigned  March  16,  1977  (3  days)  at  Cam 
bridge,  Maryland,  In  a  hearing  room  to  b< 
later  designated. 

MC  136897   (Sub-No.  19),  Swift  Transporta' 
tlon  Company,  Inc.,  now  assigned  Marcl , 
2,  1977,  at  Loe  Angeles,  Calif.  Is  cancelei, 
and  application  dismissed. 

MC  107295  Sub  830,  Prefab  Transit  Co.  no^ ' 
being  assigned  March  3,  1977    (1  day)    a: 
Los  Angeles,  California  and  will  be  held  1 
Room   8041.   Federal    Building,    300   North 
Los  Angeles  Street. 

Robert  L.  Oswald, 

Secretary. 
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{Notice  No.  11] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

The  following  are  notices  of  filing  o 
applications  for  temporary  authority  un  - 
der  Section  210a(a)    of  the  Interstate 


>  In  order  to  expedite  matters  the  carrlei » 
may  register  shipments  prior  to  ming  specli  1 
docket  applications. 


Commerce  Act  provided  for  under  the 
provisions  of  49  CPR  1131.3.  These  rules 
provide  that  an  original  and  sLt  (6)  c(4>- 
les  of  protests  to  an  application  may  be 
filed  with  the  field  official  named  in  the 
Federal  Register  publication  no  later 
than  the  15th  calendar  day  after  the 
date  the  notice  of  the  filing  of  the  ap- 
plication is  published  in  the  Federal 
Register.  One  copy  of  the  protest  must 
be  served  on  the  applicant,  or  its  author- 
ized representative,  if  any,  and  the  Pro- 
testant must  certify  that  such  service 
has  been  made.  The  protest  must  iden- 
tify the  operating  authority  upon  which 
it  is  predicated,  specifying  the  "MC" 
docket  and  "Sub"  number  and  quoting 
the  particular  portion  of  authority  upon 
which  it  relies.  Also,  the  protestant  shall 
specify  the  services  it  can  and  will  pro- 
vide and  the  amount  and  type  of  equip- 
ment it  will  make  available  for  use  in 
connection  with  the  service  contem- 
plated by  the  TA  application.  The  weight 
accorded  a  protest  ^all  be  governed  by 
the  completeness  and  pertipence  of  the 
Protestant's  information. 

Except  as  otherwise  specifically  noted, 
each  applicant  states  that  there  will  be 
no  significant  effect  on  the  quality  of 
the  human  environment  resulting  from 
approval  of  its  application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.,  and  also 
in  the  ICC  Field  Office  to  which  protests 
are  to  be  transmitted. 

Motor  Carriers  of  Property 

No.  MC  4405  (Sub-No.  544TA),  filed 
January  18,  1977.  Applicant:  DEALERS 
TRANSIT,  INC..  522  S.  Boston  Ave.,  En- 
terprise Bldg.,  Tulsa,  Okla.  74130.  Ap- 
plicant's representative :  Leonard  L.  Ben- 
nett (same  address  as  applicant) .  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregu- 
lar routes,  transporting:  (1)  Trailers, 
semi-trailers  and  trailer  chassis,  other 
than  those  designed  to  be  drawn  by  pas- 
senger automobiles,  in  initial  movements 
in  truckaway  and  driveaway  service;  and 
(2)  rracfors,  in  secondary  movements,  in 
driveaway  service,  when  drawing  trail- 
ers, semi-trailers  and  trailer  chassis  In 
initial  movements:  (1)  from  Murfrees- 
boro.  Term.,  to  points  in  the  United 
States  (except  Alaska  and  Hawaii) ;  and 
(2)  from  Murfreesboro,  Tenn.,  to  points 
in  Arizona,  Nevada,  Oregon  and  Ver- 
mont, for  180  days.  Supporting  shipper: 
Butler  Manufacturing  Company,  900 
S.  E.  Sixth  Ave.,  Minneapolis.  Minn. 
55414.  Send  protests  to:  Joe  Green.  Dis- 
trict Supervisor,  Room  240  Old  Post  Of- 
fice Bldg.,  215  N.W.  Third  St.,  Okhihoma 
City,  Okla.  73102. 

No.  MC  27817  (Sub-No.  126TA),  filed 
January  19.  1977.  Applicant:  H.  C.  GAB- 
LER,  INC.,  R.D.  No.  3.  P.O.  Box  220, 
Chambersbiu-g,  Pa.  17201.  Applicant's 
represoitatlve:  Christian  V.  Graf,  407 
N.  Front  St.,  Harrisburg,  Pa.  17101.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Such  merchandise 
as  is  dealt  in  by  retail,  wholesale  and 
chain  grocery  and  food  business  houses 
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I  except  commodities  in  bulk  and  f  roeen 
foods),  from  the  fadUties  of  Bri^s 
Wharf  Warehouses  fiscorporated,  and  its 
affiliates,  at  Elkridge,  Md.,  to  points  In 
Delaware,  New  Jersey,  New  York  and 
Pennsylvania,  restricted  to  traffic  (»igl- 
nating  at  and  destined  to  the  above- 
named  points,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shippCT:  Belt's  WTiarf  Ware- 
tiouses  Incorporated,  Baltimore,  Md. 
21230.  Send  protests  to:  Robert  P.  Ame- 
rine.  District  Supervisor,  Bureau  of  Op- 
erations, Interstate  Commerce  Commis- 
sion. 278  Federal  Bldg.,  P.O.  Box  869. 
Harrisburg.  Pa.  17108. 

No.  MC  47583  (Sub-No.  38TAi.  filed 
Januai-y  17,  1977.  Apphcant:  TOLLIE 
FREIGHTWAYS.  INC..  1020  Simshine 
Road,  Kansas  City,  Kans.  66115.  Appli- 
cant's representative:  D.  S.  Hults,  P.O. 
Box  225,  Lawrence,  Kans.  66044.  Author- 
ity sought  to  operate  as  a  common  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Paper  and  paper 
products,  from  the  plantslte  and  storage 
facilities  of  Packaging  Corporation  of 
America,  at  or  near  Abilene,  Tex.  to 
Wichita.  Kans.  for  180  days.  Supporting 
shipper:  Packaging  Corporation  of 
America,  1603  Orrington,  Evanston,  111. 
60204.  Send  protests  to:  Vernon  V.  Coble. 
District  Supervisor,  Interstate  Commercfe 
Commission,  600  Federal  Bldg..  911  Wal- 
nut St.,  Kansas  City,  Mo.  64106. 

No.  MC  61231  (Sub-No.  99TA».  filed 
January  18,  1977.  Applicant:  ACE 
LINES.  INC.,  4143  E.  43rd  St..  Des 
Moines,  Iowa  50317.  Applicant's  repre- 
sentative: Wniiam  L.  Fairbank,  1980  Fi- 
nancial Center,  Des  Moines.  Iowa  50309. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Iron  and  steel  arti- 
cles, from  the  plantslte  of  Southwest 
Ornamental  Iron  Co.,  at  or  near  Bonner 
Springs,  Kans.,  to  the  construction  site 
of  Martjle  Hill  Generating  Station  nea« 
Paynesville,  Ind.,  for  180  days.  Support- 
ing shipper:  Southwest  Ornamental  Iron 
Co..  P.O.  Box  275,  Bonner  Springs,  Kans. 
66012.  Send  protests  to:  Herbert  W. 
Allen,  District  Supervisor,  Bureau  of 
Operations,  Interstate  Commerce  Com- 
mission. 518  Federal  Bldg..  Des  Momes. 
Iowa  50309. 

No.  MC  65802  (Sub-No.  61TA).  filed 
January  17.  1977.  Applicant:  LYNDEN 
TRANSPORT.  INC.,  P.O.  Box  433,  Lyn- 
den.  Wash.  98264.  Applicant's  represen- 
tative: James  T.  Johnson,  1610  IBM 
Bldg..  Seattle,  Wash.  98101.  Authwity 
sought  to  operate  as  a  co7nmon  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Gypsum  rock,  in  bulk,  in 
hopper-type  vehicles,  fro^  Ports  of  En- 
trj'  on  the  United  States-Canada  Intei- 
national  Boundary,  at  or  near  Blaine. 
Lynden  and  Sumas,  Wash.,  to  points  in 
Whatc<Mn  County,  Wash.,  restricted  to 
traffic  originating  at  Vancouver.  B.C.. 
Canada,  for  180  days.  Applicant  has  also 
fijed  an  imderlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  Columbia  Cement  Corpora- 


tion, a  Subsidiary  of  Filtrol  Corporation. 
P.O.  Box  37,  Belingham,  Wash.  98225 
SesHi  protests  to:  L.  D.  Boone,  Transpor- 
tatton  Specialist,  Bureau  of  Operations. 
Interstate  Commerce  Commissi(xi.  858 
Federal  Bldg.,  Seattle,  Wash.  98174. 

No.  MC  95540  iSub-No.  967TA) .  filed 
January  17,  1977.  Applicant:  WATKINS 
MOTOR  LINES,  INC..  1144  W.  Griffin 
Road,  P.O.  Box  1636,  Lakeland,  Fla. 
338C1.  Applicant's  representative:  Benjy 
W.  Fincher  (same  address  as  applicant » . 
Authority  sought  to  operate  as  a  com- 
mon carrier,  by  motor  vehicle,  over  ir- 
regular routes,  transporting:  Foodstuffs 
I  except  commodities  in  bulk,  in  tank  ve- 
hicles', from  the  plantslte  of  Mid-Con- 
tinent Underground  Storage,  located  at 
or  near  Kansas  Citj-,  Kans.,  to  points  in 
Georgia  and  Tennessee,  for  180  days 
Supporting  shipper:  The  Kroger  Co. 
1014  Vine  St.,  Cincinnati,  Ohio  45201 
Send  protests  to:  Joseph  B.  Teichert. 
District  Supervisor,  Interstate  Commerce 
Commission,  Bureau  of  Operations,  Mon- 
terey Bldg..  Suite  101,  8410  N.W.  53rd 
Terrace,  Miami.  Fla.  33166. 

No.  MC  95540  (Sub-No.  968TA',  filed 
Januarj-  17.  1977.  Applicant:  WATKINS 
MOTOR  LINES,  INC..  1144  W.  Griffin 
Road,  P.O.  Box  1636,  Lakeland,  Fla 
33801.  Applicants  representative:  Benjy 
W.  Fincher  (same  address  as  applicant* . 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Wooden  pallets, 
wooden  pallet  parts  and  lumber,  from 
Ellijay  and  Logan vlUe,  Ga.,  to  Austin, 
Minn.;  Fremont,  Nebr.;  Beloit.  Wis.;  and 
Fort  Dodge  and  Ottumwa,  Iowa,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  op- 
erating authority.  Supporting  shipper; 
Atlanta  Southern  Corporation,  P.O.  Box 
872,  Covington.  Ga.  30209.  Send  protests 
to:  Joseph  B.  Teichert.  District  Super- 
visor, Interstate  Commerce  Commission, 
Bureau  of  Operations.  Monterey  Bldg.. 
Suite  101.  N.W.  53rd  Terrace.  Miami,  Fla. 
33166. 

No.  MC  105269  (Sub-No.  63TA>,  filed 
January  17,  1977.  Applicant:  GRAFF 
TRUCKING  COMPANY,  INC..  2110  Lake 
St.,  P.O.  Box  986,  Kalamazoo,  Mich. 
49005.  Applicant's  representative:  James 
W.  Muldoon,  Suite  1815,  50  W.  Broad  St., 
Columbus.  Ohio  43215.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Adhesives,  when  moving  in  mixed 
shipments  with  paper  and  paper  prod- 
ucts, from  Chillicothe.  Ohio,  to  pomts  in 
Michigan  on  and  south  of  M-21  from 
Port  Huron.  Mich.,  to  Grand  Rapids, 
Mich.,  and  on  and  south  of  Interstate-96 
from  Grand  Rapids,  Mich.,  to  Muskegon. 
Mich.,  for  180  days.  SuiHMrting  shipper: 
The  Mead  Corporation,  Talbott  Tower, 
Dayton. -Ohio  45402.  Send  protests  to: 
C.  R.  Flemming,  District  Supervisor,  Bu- 
reau of  Operations,  Interstate  Commerce 
Commission.  225  Federal  Bldg.,  Lansing, 
Mich.  48933. 

No.  MC  106195  (Sub-No.  10TA>,  filed 
January  14,  1977.  Applicant:  CLARK 
BROS.  TRANSFER.  INC..  P.O.  Box  388. 


802  N.  1st  St..  Norfolk,  Nebr.  68701.  Ap- 
plicant's representative:  Mfa»ivi^  j.  Ofc- 
bom.  P.O.  Box  82028.  Uncoln.  Nebr. 
68501.  Authority  sought  to  (H>erate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Iron  and 
steel  articles,  as  described  in  Descriptions 
in  Motor  Carrier  Certificates.  61  M.C.C. 
209  and  766,  from  Portage,  Ind..  to  the 
facilities  of  the  Vulcraft  Envision  of  Nu- 
cor  Corporation,  at  or  near  Norfolk. 
Nebr..  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  R.  D.  Bisping,  Traffic  Man- 
ager. Nucor  Corp..  Vulcraft  Division.  Box 
59.  Norfolk.  Nebr.  68701.  Send  protests 
to:  Carroll  Russell.  District  Supervisor. 
Interstate  Commerce  Commission,  Suite 
620,  110  N.  14th  St..  Omaha.  Nebr.  68102. 

No.  MC  106398  iSub-No.  765TAi.  filed 
January-  17,  1977,  Apphcant:  NATIONAL 
TRAILER  CONVOY,  INC.,  525  S.  Mam. 
P.O.  Box  3329.  Tulsa,  Okla.  74101,  Ap- 
phcant's  representative:  Irvin  Tull 
I  same  addrss  as  apphcant ) .  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Pipe,  cable,  conduit,  wire, 
and  strip  steel  and  attachments  threfor. 
from  Glendale.  Marshall  County,  W.  Va., 
to  points  in  Alabama.  Arkansas,  Dela- 
ware, Florida.  Georgia,  Illinois,  Indiana. 
Iowa  Kansas.  Kentucky,  Louisiana. 
Marjland,  Minnesota,  Mississippi.  Mis- 
souri. Nebraska.  North  Carolina.  North 
Dakota.  Oklahoma,  South  Carolina, 
South  Dakota,  Tennessee,  Texas,  Virg:l- 
nia.  Wisconsin  and  the  District  of  Colum- 
bia, for  180  days.  Supportmg  shipper: 
Triangle  PWC.  Inc..  Jersey  Ave..  New 
Brunswick.  N.J.  Send  protests  to:  Joe 
Green,  District  Supervisor,  Room  240 
Old  Post  Office  Bldg..  215  N.W.  ITiird 
St..  Oklahoma  City,  Okla.  73102. 

No.  MC  106644  *Sub-No.  231TAi,  filed 
January  17,  1977.  Apphcant:  SUPERIOR 
TRUCKING  COMPANY,  INC.,  2770  Pey- 
ton Road.  P.O.  Box  916.  Atlanta,  Ga. 
30321.  Applicant's  representative:  Wil- 
fred RohUng  (same  address  as  appli- 
cant > .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregiilar  routes,  transporting:  Used 
motorized  step  van  delivery  vehicles,  each 
weighing  less  than  15,000  pounds  trans- 
ported on  flatbed,  lowboy  or  drop  deck 
trailers,  between  points  in  the  United 
States  (except  Alaska  and  Hawaii),  re- 
stricted to  movement  for  acc'oimt  of 
Frito-Lay.  Inc..  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seat- 
ing up  to  90  days  of  operating  authority. 
Supporting  shipper:  Frito-Lay.  Inc..  P.O. 
Box  35034.  Send  protests  to:  Sara  K. 
Davis.  Transportation  Assistant,  Bureau 
of  Operations.  Interstate  Commerce 
Commission,  1252  W.  Peach  tree  St..  NW.. 
Room  546,  Atlanta.  Ga.  30309. 

No.  MC  107403  < Sub-No.  997TA),  filed 
January  18.  1977.  Apphcant:  MATLACK, 
INC..  Ten  W.  Baltimore  Ave..  Lansdowne. 
Pa.  19050.  Applicant's  representative: 
Martin  C.  HsTies.  Jr.  (same  address  as 
applicant) .  Authority  sought  to  operate 
as  a  comrnon  carrier,  by  motor  v^icle. 
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over  irregtilar  routes,  transporting*.  Ad- 
hesive cement,  nol.  In  bulk,  In  tank  ve- 
hicles, from  Decatur,  Ala.,  to  Knoxville, 
Iowa,  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to  90 
days  of  operating  authority.  Supporting 
shipper:  Minnesota  Mining  and  Manu- 
factuiing  Co.,  3M  Center,  St.  Paul,  Minn. 
65101.  Send  protests  to:  Monica  A.  Blod- 
gett.  Transportation  Assistant,  Interstate 
Commerce  Commission,  600  Arch  St., 
Room  3238,  Philadelphia,  Pa.  19106. 

No.  MC  107403  (Sub-No.  998TA) ,  filed 
January  18.  1977.  Applicant:  MATLACK, 
INC.,  Ten  W.  Baltimore  Ave.,  Lansdow- 
ne.  Pa.  19050.  Applicant's  representa- 
tive: Martin  C.  Hynes,  Jr.  (same  address 
as  applicant).  Authority  sought  to  op- 
erate as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Sodium  stU/ate  (salt  cake),  in  bulk 
In  tank  vehicles,  from  Nitro,  W.  Va.,  to 
Baltimore.  Md..  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 
Supporting  shipper:  Avtex  Fibers,  Inc., 
P.O.  Box  880,  Valley  Forge,  Pa.  19482. 
Bend  protests  to:  Monica  A.  Blodgett, 
Transportation  Assistant,  Interstate 
C(Hnmerce  Commission,  600  Arch  St., 
Room  3238.  Philadelphia,  Pa.  19106. 

No.  MC  109708  (Sub-No.  68TA) ,  fUed 
January    13,    1977.   Applicant:    INDIAN 
RIVER  TRANSPORT  CO.,  doing  busi- 
ness as  INDIAN  RIVER  TRANSPORT, 
INC..  P.O.  Box  966,  908  North  N.W.  Park 
St..  Okeechbee,  Fla.  33472.  Applicant's 
representative:      James     E.     Wharton, 
Suite  811,  Metcalf  Bldg.,  100  S.  Orange 
Ave.,    Orlando,    Fla.    32801.    Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:    Fruit    juices    and    fruit 
juice  concentrate,  in  bulk,  in  tank  vehi- 
cles, from  points  in  Florida,  to  points  in 
Alabama,  Arkansas,  Conneciicut,  Dela- 
ware,  Georgia,   Illinois,  Indiana,   Iowa, 
Kansas,    Kentucky,    Louisiana,    Maine, 
Maryland,     Massachusetts,     Michigan, 
Mississippi,   Missouri,   New   Hampshire, 
New  Jersey.  New  York,  North  Carolina, 
Minnesota,   North   Dakota,   South  Da- 
kota. Nebraska,  Ohio,  Oklahoma,  Penn- 
sylvania, Rhode  Island,  South  Carolina, 
Tennessee,    Texas,    Vermont,    Virginia, 
West  Virginia,  Wisconsin  and  Califor- 
nia, for   180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to 
90  days   of   operating  authority.   Sup- 
porting shippers:  The  Coca  Cola  Com- 
pany, Foods  Division,  P.O.  Box  247,  Au- 
bumdale,  Fla.  33823.  H.  P.  Hood,  Inc., 
427    San   Christopher   Drive,    Dunedin, 
Fla.    33528.   Lykes   Pasco   Packing   Co.. 
P.O.  Box  97,  Dade  City.  Fla.  33525.  Sun- 
star  Foods.   Citrus  Division,   P.O.   Box 
950.  Lakeland,  Fla.  33802.  Alcoma  Pack- 
ing Co.,  Inc.,  P.O.  Box  231,  Lake  Wales. 
Fla.  33853.  Send  protests  to:  Joseph  B. 
Teichert,  District  Supervisor,  Interstate 
Commerce  Commission,  Bureau  of  Oper- 
ations. Monterey  Bldg.,  Suite  101,  8410 
N.W.  53rd  Terrace.  Miami,  Fla.  33166. 

No.  MC  117548   (Sub-No.  3TA).  fUed 
January  17,   1977.   Applicant:   M  &^M 
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TANK  LINES  OF  VIRGINA,  INC..  P.O. 
Box  30006,  Washington,  D.C.  20014.  Ap- 
plicant's representative:  William  P.  Sul- 
livan, Federal  Bar  Bldg.  West,  Suite  1030, 
Washington,  D.C.  20006.  Authority 
sought  to  operate  as  a  common  carrier,  by 
motor  vehicle,  over  iiregular  routes, 
transporting:  Ground,  pulverized,  and 
crushed  limestone:  silica  sand  materials 
and  premixed  building  materials,  from 
Buchanan,  Va.,  to  points  In  Kentucky. 
Maryland,  North  Carolina,  South  Caro- 
lina, Tennessee,  Virginia,  West  Virginia 
and  the  District  of  Columbia,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  shipper: 
James  River  Limestone  Company,  Inc., 
Drawer  617,  Buchanan,  Va.  24066.  Send 
protests  to:  Interstate  Commerce  Com- 
mission, 12th  &  Constitution  Ave.,  N.W., 
Room  1413,  W.  C.  Hersman,  District 
Supervisor,  Washmgton,  D.C.  20423. 

No.  MC  119619  (Sub-No.  97TA),  nied 
January  18,  1977.  Applicant:  DIS- 
TRIBUTORS SERVICE  CO.,  2000  W. 
43rd  St.,  Chicago,  m.  60609.  Applicant's 
repre.sentative:  Arthur  J.  Piken,  One 
Lefrak  City  Plaza,  Flushing,  N.Y.  11368. 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  <ll  Meat,  fresh  or 
frozen,  suspended  or  in  boxes,  from 
Chicago,  111.,^ and  its  commercial  zone,  to 
Bedford  and  Manchester,  N.H..  and  (2) 
Returned,  refused  and  rejected  ship- 
ments of  the  commodities  described  in 
(1)  above,  from  the  destinations  to  the 
origins  specified  in  (1)  above,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  qf 
operating  authority.  Supporting  shipper: 
M.  M.  Mades,  Inc.,  Theodore  T.  Stopyra, 
Vice-President,  Manufacturing  &  Plant 
Supermtendent,  409  Elm  St.,  Manchester, 
N.H.  03105.  Send  protetss  to:  Patricia  A. 
Roscoe,  Transportation  Assistant,  Inter* 
state  Commerce  Commission,  Everett 
McKmley  Dirksen  Bldg.,  219  S.  Dearborn 
St.,  Room  1386,  Chicago.  111.  60604. 

No.  MC  119626  (Sub-No.  IOTA),  filed 
January  18,  1977.  Applicant:  IT  J. .-P  AC. 
COAST  TRANSPORTATION  CO.,  1601 
Market  St.,  P.O.  Box  128.  Madison,  IlJ. 
62060.  Applicant's  representative:  Ernest 
A.  Brooks,  II,  1301  Ambassador  Bldg^ 
St.  Louis,  Mo.  63101.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Exempt  poultry  products,  when 
transported  in  the  same  vehicle  with 
meats  and  packinghouse  products,  as  de- 
scribed in  Docket  No.  MC-1 19626  Sub. 
Nos.  1,  2,  7  and  9,  (1)  from  St.  Louis.  Mo., 
to  Los  Angeles,  San  Francisco  and  Stock- 
ton, Calif.;  (2)  from  Springfield,  111.,  to 
San  Diego,  Sacramento,  Los  Angeles  and 
San  Francisco,  Calif.;  (3)  between  Chi- 
cago, 111.,  on  the  one  hand.  and.  on  the 
other,  St.  Louis,  Mo.;  (4)  from  Spring- 
field, m.,  to  Las  Vegas,  Nev.,  and  (5) 
from  St.  Louis,  Mo.,  Springfield,  111. ;  and 
Chicago,  ni,  to  points  in  Arizona,  Nevada 
and  New  Mexico,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seeking 
up  to  90  days  of  operating  authority. 


Supporting  shipper:  Morris  C.  Hesner, 
President,  Continental  Meat  Distributors, 
Inc.,  3067  S.  Throop  St..  Chicago,  m. 
60608.  Send  protests  to:  Harold  C.  Jol- 
llff.  District  Supervisor.  Interstate  Cwn- 
merce  Commission,  P.O.  Box  2418. 
Springfield,  Dl.  62705. 

No.  MC  123887  (Sub-No.  IOTA),  filed 
January  17,  1977.  Applicant:  L.  J.  NAVY 
TRUCKING  CO.,  2300  Eighth  Ave., 
Huntington,  W.  Va.  25703.  Applicant's 
representative:  John  M.  Friendman,  2930 
Putnam  Ave.,  Hurricane,  W.  Va.  25526. 
Authority  sought  to  c«3erate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Mtilt  beverages,  in 
containers,  and  used  empty  containers 
on  return,  from  Peoria,  111.,  to  Logan, 
W.  Va.,  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to  90 
days  of  operating  authority.  Supporting 
shippers:  Richard  Trampe,  General 
Traffic  Manager.  Pabst  Brewing  Com- 
pany, 917  W.  Juneau  Ave.,  Milwaukee, 
Wis.  53201.  WUma  J.  Cook,  Owner,  Guyan 
Distributmg  Company,  Box  1350,  301 
Cole  St.,  Logan,  W.  Va.  25601.  Send  pro- 
tests to:  H.  R.  White,  District  Supei-visor, 
Interstate  Commerce  Commission,  3108 
Federal  Office  Bldg.,  500  Quanier  St., 
Charleston,  W.  Va.  25301. 

No.  MC  124111  (Sub-No.  52TA>,  filed 
January  14.  1977.  Applicant:  OHIO 
EASTERN  EXPRESS,  INC.,  P.O.  Box 
2297,  300  W.  Perkins  Ave.,  Sandusky. 
Ohio  44870.  Applicant's  representative: 
John  P.  McMahon,  100  E.  Broad  St.,  Co- 
lumbus, Ohio  43215.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Bananas,  and  agricultural  commod- 
ities exempt,  from  economic  regulation 
under  Section  203(b)  (6)  of  the  Act.  when 
transported  in  mixed  loads  with  bananas, 
from  Norfolk,  Va.,  to  points  in  Connecti- 
cut, Delaware,  District  of  Columbia. 
Georgia,  Illinois,  Indiana,  Kansas,  Mary- 
land, Massachusetts,  Michigan,  Missouri, 
New  Jersey,  New  York,  North  Carolina, 
Ohio,  Pennsylvania.  South  Carolina, 
Tennessee,  West  Virginia  and  Wisconsin, 
for  180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  shipper : 
Dominican  Import  Company,  700  Bound- 
ary Ave.,  Chesapeake,  Va.  23324.  Send 
protests  to:  Keith  D.  Warner,  District 
Supervisor,  Bureau  of  Operations.  Inter- 
state Commerce  Commission.  313  Fed- 
eral Office  Bldg..  234  Summit  St.,  Toledo. 
Ohio  43611. 

No.  MC  124878  (Sub-No.  IOTA ' .  filed 
January  17.  1977.  Applicant:  LAPAJDULA 
AIR  FREIGHT  TRANSFER,  INC..  14&- 
04  New  York  Blvd.,  Jamaica.  N.Y.  11434. 
Applicant's  representative:  John  L.  Al- 
fano,  550  Marmaroneck  Ave..  Harrison. 
NY.  10528.  Authority  sought  to  operate 
as  "a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Gen- 
eral  commodities  (except  Classes  A  and  B 
explosives  and  conunoditles  in  bulk) .  re- 
stricted to  shipments  having  a  prior  or 
subsequent  movement  by  air,  between 
John  P.  Kennedy  International  Airport, 
at  New  York,  N.Y.,  on  the  one  hand,  and. 
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on  the  other,  T.  F.  Green  State  Airport, 
dt  Warwick,  R.I.,  for  180  days.  Applicant 
has  also  filed  an  underlymg  ETA  seeking 
up  to  90  days  of  operating  authority.  Sup- 
porting shippers:  (1>  Air  Express  Inter- 
national, 151  Harvard  Ave.,  Stamford, 
Conn.  06902.  (2)  Emei-y  Air  Fi-eight  Cor- 
.)&ration.  Cargo  Bldg.,  State  Airport. 
Warwic'K:,  R.I.  02888.  (3)  Delivery  Serv- 
i.-r.  Inc..  155  Bignall  St.,  Warwick,  R.I. 
I  2888  Send  protests  to:  Maria  B.  Kejss. 
Transportation  Assistant.  Interstate 
Commerce  Commission.  26  Federal  Plaza. 
New  York.  N.Y.  10007. 

No.  MC  124947  (Sub-No.  52  TA'.  filed 
January  14,  1977.  Applicant:  MACHIN- 
ERY TRANSPORTS,  INC.,  P.O.  Box  417, 
116  Allied  Road,  Stroud.  Okla.  74079.  Ap- 
plicanfs  representative:  T.  M.  Brown, 
223  Ciudad  Bldg.,  Oklahoma  City.  Okla. 
73112.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Lumber 
and  lumber  mill  products,  from  lumber 
mill  sites,  at  or  near  (1)  Panguitch. 
Escalante,  Vernal  and  Kamas.  Utah: 
(2>  Durango,  Paradox,  Montrose.  Pagosa 
Springs,  and  South  Pork.  Colo.;  and  (3i 
Fredonia,  Flagstaff,  Williams,  Winslow, 
Snowflake,  Cutter,  McNary,  Eager,  White 
River.  Payson  and  Show  Low.  Ariz.,  to 
points  in  Texas  and  Oklahoma,  restricted 
to  traffic  moving  for  the  accoimt  of 
Southwestern  Sales,  Inc.,  on  bills  of  lad- 
ing issued  for  the  acooimt  of  Wough- 
westem  Sales,  Inc.,  for  180  days.  Appli- 
cant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  South- 
western Sales,  Inc..  P.O.  Box  14703. 
Albuquerque,  N.  Mex.  87111.  Send  pro- 
tests to:  Joe  Green,  District  Supervisor. 
Room  240  Old  Post  Office  Bldg..  215  N.W. 
Third  St..  Oklahoma  City,  Okla.  73102. 

No.  MC  129808  (Sub-No.  24  TA>.  filed 
January  18,  1977.  Applicant:  GRAND 
ISLAND  CONTRACT  CARRIER.  INC  . 
P.O.  Box  2078,  West  Highway  No.  30. 
Grand  Island,  Nebr.  68801.  AppUcants 
representative;  Michael  J.  Ogborn,  P.O. 
Box  82028,  Lincoln,  Nebr.  68501.  Author- 
ity sought  to  operate  as  a  contract  car- 
rier, by  motor  vehicle,  over  irregular 
routes,  transporting:  Processed  logs  and 
u'ooden  beams,  from  Claremore.  Okla.. 
and  Licking,  Mo.,  to  points  in  Kansas. 
Nebraska,  Iowa  and  Colorado,  under  a 
continuing  contract  with  Chisum  Indus- 
tries. Inc..  for  180  days.  AppUcant  has 
also  filed  an  imderlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Lee  O.  Petersen.  Mar- 
keting Manager,  Chisum  Industries.  Inc.. 
P.O.  Box  1966,  Grand  Island,  Nebr. 
68801.  Send  protests  to:  Max  H.  John- 
ston. District  Supei-visor,  285  Federal 
Bldg..  and  Courthouse.  100  Centennial 
Mall  North.  Lincoln,  Nebr,  68508. 

No,  MC  134676  (Sub-No.  4  TA) .  filed 
January  13.  1977.  Applicant:  H.  H. 
MOORE.  JR..  P.O.  Box  477,  Appomattox, 
Va.  24522.  Applicant's  representative: 
Ricliard  J.  Lee,  4070  Falstone  Road. 
Richmond,  Va.  23234.  Authority  sought 
to  operate  as  a  common  carrier,  by  mo- 


tor vehicle,  over  irregular  routes,  traris- 
porting:  Gromid  level  steel  reservoirs 
and  materials,  supplies  and  equipment 
used  in  the  manufacture  of  ground  level 
steel  reservoirs,  between  the  plantsite  of 
Flippo's  And  Company,  at  or  near  Pow- 
hatan, Va..  and  points  in  Georgia.  North 
Carolina,  Pennsyhania  and  Alabama,  for 
180  days.  Applicant  has  also  filed  an 
underlying  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  shipper; 
Flippos  And  Company.  P.O.  Box  3305. 
Richmond.  Va,  23235.  Send  protests  to: 
Danny  R.  Beeler,  DL<:trict  Supervisor. 
Inter.':tate  Commerce  Commission.  P.O. 
Box  210.  Roanoke,  Va.  24011. 

No.  MC  134755  (Sub-No.  88  TA',  filed 
January  14,  1977.  Applicant:  CHARTER 
EXPRESS.  INC..  1959  E.  Turner  St..  P.O. 
Box  3772.  Springfield.  Mo.  65804.  Apph- 
cant's  representative:  Larrj-  D.  Knox. 
900  Hubbell  Bldg..  Des  Moines.  Iowa 
50309.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Meats, 
meat  products,  meat  by-products  and 
articles  distributed  by  meat  packing 
plants,  as  described  in  Sections  A  and 
C  of  Appendix  I  to  the  report  in  Descrip- 
tions in  Motor  Carrier  Certificates. 
M.C.C.  209  and  766  (except  hides  and 
commodities  in  bulk),  from  Rock\'ille. 
Mo.,  to  points  in  Iowa.  Illinois,  Indiana, 
Kansas,  Minnesota,  Nebraska,  Ohio. 
Oklahoma.  Pennsylvania,  South  Dakota 
and  Wisconsin,  restricted  to  traffic  orig- 
inating at  the  named  origin  and  destined 
to  named  points,  for  180  days.  Support- 
ing shipper:  Geo.  A.  Hormel  and  Co..  P.O. 
Box  800,  Austin,  Minn.  55912.  Send  pro- 
tests to:  John  V.  Barry.  District  Super- 
visor. Interstate  Commerce  Commission. 
Bureau  of  Operations.  600  Federal  Bide.. 
911  Walnut  St..  Kansas  City.  Mo.  64106.' 

No.  MC  134922  (Sub-No.  221  TA> ,  filed 
January  17.  1977.  Applicant:  B.  J.  MCA- 
DAMS.  INC.,  Route  6.  Box  15.  North  Lit- 
tle Rock.  Ark.  72118.  Applicants  repre- 
sentative: Bob  McAdams  (same  address 
as  applicants .  Authority  sought  to  oper- 
ate as  a  common  carrier,  by  motor  ve- 
hicle, over  irregular  routes,  transporting: 
Fluorescent  lighting  fixtures  and  acces- 
sories, associated  electrical  compounds 
and  homeowner  improvement  products, 
between  points  in  Washington.  Oregon, 
California.  Nevada.  Utah.  Colorado.  Ari- 
zona. Texas.  Oklahoma.  Louisiana.  Wis- 
consin. Illinois,  Michigan,  Indiana,  Ohio. 
New  York.  Pennsylvania.  Massachusetts, 
New  Jersey.  Marj-land.  Connecticut.  Vir- 
ginia. North  Carolina.  South  Carolina. 
Georgia.  Florida  and  Minnesota,  for  180 
days.  Supporting  shipper:  Acme  Light- 
ing and  Mfg.  Company,  18401  E.  Arenth 
Ave..  City  of  Industry.  Calif.  91748.  Send 
proteests  to:  WiUiam  H.  Land,  Jr.,  Dis- 
trict Supervisor.  3108  Federal  Office  Bldtr 
700  W.  Capitol.  Little  Rock.  Ark.  72201.  " 

No.  MC  138274  tSub-No.  41  TA).  filed 
January  14.  1977.  Applicant:  SHIPPERS 
BEST  EXPRESS,  INC..  2151  N.  Red- 
wood Road,  Salt  Lake  City,  Utah  84116. 
Applicants  representative:  Chester  Zv- 
blut.  366  Executive  Bldg.,  Suite  202,  1030 


Fift:.:;lh    St.    N.W..   Washington,    DC. 

20005.  Aiuliority  sought  to  operate  as  a 
vnnunon  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Meal, 
i'lcat  products,  and  articles  distributed  bu 
Ticat  pcckinghovfcs.  as  described  in  Sec- 
tions A  .tnd  C  of  Appendix  I  to  the  re- 
port in  Descriptions  :n  Motor  Ca'-^ur 
Certificates.  61  M.C.C.  209  and  766  i ex- 
cept commodities  in  bulk',  from  th':» 
plantsite  of  Joe  Coctorman  &  Son,  Inc., 
at  or  near  Salt  Lake  City.  Utah,  to  San 
Diego,  San  Francisco.  Oakland,  San  Jose. 
Stockton.  Fresno.  Sacramento  and  Los 
Angeles.  Calif.,  for  180  days.  Apphcar.: 
has  also  filed  an  underlying  ETA  seek- 
ing up  to  90  days  of  operating  authority 
Suppporting  shipper:  Joe  Doctorman  and 
Son.  Inc..  2900  S.  300  West.  Salt  Lake 
City.  Utah  84115.  Send  protests  to:  Lyle 
D.  Heifer.  District  Supervisor.  Intei-state 
Commerce  Commlssioia.  Bureau  of  Oper- 
ations. 5301  Federal  Bldg..  125  S.  State 
St..  Salt  Lake  City.  Utah  84138. 

No.  MC  139495  (Sub-No.  188TA'.  filed 
January  17.  1977.  Apphcant;  NATIONAL 
CARRIERS,  Inc..  P.O.  Box  1358,  1501  E. 
8th  St,.  Liberal.  Kans.  67901.  Apphcant's 
representative:  Herbert  Alan  Dubin,  1819 
H  St.,  N.W.,  Suite  1030,  Washington,  DC. 

20006.  Authority  sought  to  operate  a.-  a 
common  carrier,  by  motor  vehicle,  ovtr 
irregular  routes,  transporting:  Cleaning, 
scouring  and  washing  compounds :  and 
leater  treating  compounds  (except  in 
bulk  I ,  from  the  plantsite  and  storage 
facilities  of  Calgon  Corporation,  located 
at  or  near  Frisco.  Pa.,  to  Seattle,  Wash., 
and  Salt  Lake  City.  Utah  for  180  days. 
Supporting  shipper:  Calgon  Corporation. 
P.O.  Box  1346,  Pittsburgh.  Pa.  15230 
Send  protests  to:  M  .E.  Taylor.  District 
Supervisor.  Interstate  Commerce  Com- 
mission. Suite  101  Litwin  Bldg  .  110  N. 
Market.  Wichita.  Kans.  67202. 

No.  MC  139973  (Sub-No.  14TA>.  filed 
January  17.  1977.  Applicant:  J.  H.  WARE 
TRUCKING,  INC..  909  Brown  St.,  P.O. 
Box  398.  Pulton.  Mo.  65251.  Applicants 
representative:  Larry  D.  Knox.  900  Hub- 
bell  Bldg..  Des  Moines.  Iowa  50309.  Au- 
thority sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Meats,  meat  prcd- 
ucts.  meat  by-products,  and  articles  di— 
tributed  by  meat  packing  plants,  as  de- 
scribed in  Sections  A  and  C  of  Appendix 
I  to  the  report  in  Descriptions  in  Motor 
Carrier  Certificates.  61  M.C.C.  209  and  766 
I  except  hides  and  commodities  in  bulk', 
from  Rockville.  Mo  .  to  points  in  Iowa. 
Illinois.  Indiana.  Kansas.  Minnesota.  Ne- 
braska. Ohio.  Oklahoma.  Pennsylvania. 
South  Dakota  and  Wisconsin,  restricted 
to  traffic  originating  at  the  named  origm 
and  dastined  to  named  points,  for  ISO 
days.  Supporting  shipper:  Georae  A. 
Hormel  and  Co..  P.O.  Box  800.  Austm. 
Minn.  55912.  Send  protests  to:  Vernon  V. 
Coble.  District  Supervisor.  Interstate 
Commerce  Commission.  600  Federal 
Bldg..  911  Walnut  St..  Kansas  Citv,  Mo, 
64106. 

No.  MC  1400:^3  I  Sub-No.  22  TA>.  filed 
January  18,  1977.  Applicant:  COX  RE- 
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PRIGERATED  EXPRESS,  INC..  10606 
Goodnight  Lane,  Dallas,  Tex.  75220.  Ap- 
plicant's representative:  Lawrence  A. 
Winkle.  4645  N.  Central  Expressway, 
Dallas.  Tex.  75205.  Authority  sought  to 
operatie  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Meat,  meat  products,  meat  by- 
products, and  articles  distributed  by 
meat  packing  plants,  and  foodstuffs  (ex- 
cept hides  and  commodities  in  bulk>, 
from  the  plantsite  and  warehouse  facili- 
ties of  Geo.  A.  Hormel  and  Co.,  at  Fre- 
mont, Nebr..  and  Ottumwa,  Iowa,  to 
points  in  Virginia,  West  Virginia  and 
Ahoskie,  N.C.,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Geo.  A.  Hormel  and  Co., 
P.O.  Box  800,  Austin.  Minn.  55912.  Send 
protests  to:  Opal  M.  Jones,  Transporta- 
tion Assistant,  Interstate  Commerce 
Commission,  1100  Commerce  St..  Room 
13C12,  Dallas.  Tex.  75242. 

No.  MC  140421  (Sub-No.  13  TA  > .  filed 
January  14,  1977.  Applicant:  ACTION 
MOTOR  EXPRESS,  INC..  P.O.  Box 
29102.  8303  Old  Gentilly  Road,  New. Or- 
leans. La.  70126.  Applicant's  representa- 
tive: Sandra  H.  Roberson  (same  address 
as  applicant) .  Authority  sought  to  oper- 
ate as  a  contract  carrier,  by  motor  vehi- 
cle, over  irregular  routes,  transporting: 
Fibre  drums  and  components,  supplies 
and  materials  used  in  the  manufacture 
of  fibre  drums,  fibre  drums,  from  the 
plantsite  of  the  Continental  Group,  Inc.. 
located  at  Van  Wert,  Ohio,  to  points  in 
niizrais,  Indiana,  Kentucky,  Michigan, 
Missouri,  Pennsylvania,  West  Virginia 
and  Wisconsin:  and  drums,  components, 
materials  and  supplies,  between  the 
plantsites  of  the  Continental  Group,  Inc.. 
located  at  Midland.  Mich. ;  Carteret,  N.J. ; 
Pittsburg,  CaUf.;  Culloden,  W.  Va.: 
Windsor  Locks,  Conn. ;  Tonawanda,  N.Y. : 
Van  Wert,  Ohio:  Reading,  Pa.:  Overland, 
Mo.:  Jacinto  City,  Tex.:  Charlotte,  N.C: 
and  Lithonia,  Ga.,  under  a  continuing 
contract  with  The  Continental  Group. 
Inc.,  for  180  days.  Supporting  shipper: 
The  Continental  Group,  Inc.,  Office  Park 
n,  Greenwich,  Conn.  06830.  Send  protests 
to:  Ray  C.  Armstrong,  Jr.,  District  Su- 
pervisor, 9038  U.S.  Postal  Service  Bldg., 
701  Loyola  Ave.,  New  Orleans,  La.  701ia 

No.  MC  140601  fSub-No.  5  TA>,  filed 
January  17.  1977.  Applicant:  BILLY 
PRANK,  doing  business  as  FRANK 
BROS.,  349  Abbott  Ave.,  Hillsboro,  Tex. 
76645.  Applicant's  representative:  James 
M.  Doherty,  P.O.  Box  1945,  Austin,  Tex. 
78767.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Plastic 
pipe,  and  fittings  and  accessories  for 
plastic  pipe,  from  Waco,  Tex.,  to  points 
in  Arkansas,  Louisiana,  New  Mexico,  Ok- 
lahoma and  Texas;  and  (2)  Materials, 
equipment  and  supplies  (except  com- 
modities In  bulk),  used  in  the  manu- 
facture of  the  commodities  named  in  (1) 
above,  from  points  in  Arkansas,  Louis- 
iana. New  Mexico,  Oklahoma  and  Texas, 
to  Waco,  Tex.,  under  a  continuing  con- 
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tract  with  Certain-teed  Products  Cor- 
poration, for  180  dajrs.  Applicant  has  also 
filed  an  underlying  ETA  se^dng  up  to 
90  days  of  operating  authority.  Support- 
ing shipper:  Certain-teed  Products  Cor- 
poration, P.O.  Box  860,  Valley  Forge,  Pa. 
Send  protests  to:  Robert  J.  Kirspel,  Dis- 
trict Supervisor,  Room  9A27  Federal 
Bldg.,  819  Taylor  St..  Fort  Worth,  Tex. 
76102.  I 

No.  MC  142318  (Sub-No.  2  TA>,  filed 
January  14, 1977.  Applicant:  RICK  MIN- 
NIS,  doing  business  as  RICK  MINNIS 
TRUCKING,  1125  N.  Main  St.,  Milpitas, 
Calif.  95035.  Applicant's  representative: 
Thomas  M.  Loughran,  100  Bush  St.,  21st 
Floor.  San  Francisco,  Calif.  94104.  Au- 
thority sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Pozzolan,  in  bulk, 
in  tank  trailers  equipped  with  pneumatic 
unloading  equipment,  from  the  facilities 
of  Lassenite  Industries,  Inc.,  on  U.S. 
Highway  395,  six  miles  north  of  Hallelu- 
hah  Junction.  Calif.,  to  American  Falls 
Dam,  at  or  near  American  Falls,  Idaho, 
under  a  continuing  contract  with  Las- 
senite Industries,  Inc.,  for  180  days.  Ap- 
plicant has  also  filed  an  underlying  ETA 
seeking  up  to  90  days  of  operating  au- 
thority. Supporting  shipper:  Lassenite 
Industries.  Inc..  445  Coney  Island  Drive 
South,  Sparks,  Nev.  89431.  Send  protest* 
to :  Claud  W.  Reeves,  District  Supervisor, 
211  Main,  Suite  500,  San  Francisco.  Calif. 
94105. 

No.  MC  142423  <  Sub-No.  2TA',  filed 
January  17,  1977.  Applicant:  BIG  D 
CARTAGE,  INC.,  28091  Kingsberry 
Drive,  Mt.  Clemens,  Mich.  48043.  Appli- 
cant's representative:  Robert  E.  McFar- 
land,  999  W.  Big  Beaver  Road.  Suite  1002. 
Troy.  Mich.  48084.  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport- 
ing: Malt  beverages,  from  Fulton,  N.Y., 
to  points  in  Macomb  County,  Mich.,  with 
empty  containers  on  return,  for  180 
days.  Applicant  has  also  filed  an  under- 
lying ETA  seeking  up  to  90  days  of  op- 
erating authority.  Supporting  shipper: 
Vic  Wertz  Distributing  Co.,  Mitch 
Housey,  General  Manager,  40585  Produc- 
tion Drive,  Mt.  Clemens,  Mich.  48083. 
Send  protests  to:  James  A.  Augustyn, 
District  Supervisor,  Interstate  Com- 
merce Commission.  Bureau  of  Opera- 
tions, 1110  Broderick  Tower,  10  WithereD 
Ave.,  Detroit,  Mich.  48226. 

No.  MC  142706  *  Sub-No.  ITA),  filed 
January  17,  1977.  Applicant:  EARLY 
BIRD  TRANSFER,  INC.,  210  Fourth 
Ave.,  International  Falls,  Minn.  56649. 
Applicant's  representative:  John  B.  Van 
de  North.  Jr.,  4610  IDS  Center,  80  3. 
Eighth  St.,  Minneapolis,  Minn.  55402. 
Authority  sought  to  operate  as  a  cont- 
mon  carrier,  by.  motor  vehicle,  over  ir- 
regular routes,  transporting:  Meatt, 
meat  products,  meat  by-products  and 
articles  distributed  by  meat  packing- 
houses, (1)  from  Minneapolis  and  St. 
Paul,  Minn.,  to  Chicago,  HI.,  and  Detroit, 
Mich.,  and  (2)  from  Chicago  and  Forest 
Park,  111.,  to  Minneapolis,  St.  Paul,  Frid- 
ley,  Hopkins.  St.  Charles  and  Mantor- 


vllle,  Minn.,  and  Eau  Claire,  Wis.  Re- 
strlctkm:  (2)  above  limited  to  the  trans- 
portation of  less-than-truckload  ship- 
ments, maxttniHn  weight  25,000  pounds, 
for  180  days.  Supporting  shippers:  There 
are  approxunateiy  14  statements  of  sup- 
port attached  to  the  application,  which 
may  be  examined  at  the  Interstate  Com- 
merce Commission  to  Washington,  D.C.. 
or  copies  thereof  which  may  be  examined 
at  the  field  ofBce  named  below.  Send 
protests  to:  Ronald  R.  Mau,  District 
Supervisor,  Burean  of  Operations,  Inter- 
state Commerce  Commission,  P.O.  Box 
2340,  Fargo,  N.  Dak.  58102. 

No.  MC  142778  (Sub-No.  1  TA ) .  filed 
January  18,  1977.  Applicant:  DON 
BAKER,  RPX>.  No.  1,  McLeansboro.  111. 
62859.  Applicant's  representa.tive :  Don 
Baker  (same  address  as  applicant) .  Au- 
thority sought  to  c«)erate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Coal,  In  bulk,  in 
dump  vehicles,  from  CJoal  Mine,  at  or 
near  Waltonville  and  Carrier  Mills,  HI., 
to  Evansvllle,  Ind.,  for  180  days.  Sup- 
porting shipper:  R.  F.  Sheets,  Purchas- 
ing Manager.  Arkla  Industries,  Inc.,  819 
E.  Franklin  St.,  Evansvllle,  Ind.  Send 
protests  to:  Harold  C.  JoUiff,  District 
Supervisor,  Interstate  Commerce  Com- 
mission. P.O.  Box  2418,  Springfield,  HI. 
62705. 

No.  MC  142789  (Sub-No.  1  TA),  filed 
January  14,  1977.  Applicant:  WETCO, 
INCORPORATED,  doing  business  as 
KEY  LIMOUSINE,  3909  S.  Airport  Road, 
Ogden,  Utah  84403.  Applicant's  repre- 
sentative: Frank  8.  Warner,  No.  9  Bank 
of  Utah  Plaza,  Ogden,  Utah  84401.  Au- 
tority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  regular 
routes,  transporting:  General  commodi- 
ties having  a  prior  or  subsequent  move- 
ment by  aircraft  (except  articles  of  un- 
usual value.  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the  Com- 
mission, commodities  in  bulk,  and  those 
requiring  special  equipment,  and  com- 
modities otherwise  partially  exempt  from 
regulation  as  provided  by  Section  203 
(bi  (6)  of  the  Interstate  Commerce  Act^ , 
to  be  transported  in  mixed  loads  with 
the  previously  described  commodities ;  as 
follows:  between  Salt  Lake  City  and 
Richmond,  Utah;  from  Salt  Lake  City. 
Utah,  over  U.S.  Highway  89  and  91  Qn- 
terstate  15)  to  Richmond,  Utah,  and  re- 
turn over  the  same  route,  serving  Salt 
Lake  City,  Brigham  City,  Logan.  Smith- 
field,  and  Richmond,  Utah,  and  serving 
the  off-route  points  of  Hynmi  and  Provi- 
dence, Utah ;  also  between  Salt  Lake  City 
and  Provo,  Utah;  also  from  Salt  Lake 
City,  Utah;  over  U.S.  Highway  89  and  91 
(Interstate  15)  to  Provo,  Utah,  and  re- 
turn over  the  same  route,  serving  Salt 
Lake  City  and  Provo,  Utah.  The  service 
authorized  herein  is  subject  to  the  fol- 
lowing conditions:  Said  service  is  re- 
stricted (1)  to  the  transportation  of 
packages  or  articles  each  weighing  not 
more  than  100  lbs.,  and  (2)  against  the 
transportation  of  packages  or  articles 
weighing  more  than  200  lbs.  in  the  aggre- 
gate from  one  consignor  at  one  location 
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to  one  consignee  at  one  location  during  a 
single  day,  for  180  days.  Applicant  has 
also  filed  an  imderlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shippers:  There  are  approxi- 
mately 33  statements  of  support  attached 
to  the  application,  which  may  be  exam- 
ined at  the  Interstate  Commerce  Com- 
mission in  Washington,  D.C.,  orvopies 
thereof  which  may  be  examined  at  the 
field  office  named  below.  Send  protests 
to:  Lyle  D.  Heifer,  District  Siipervisor. 
Interstate  Commerce  Commission.  Bu- 
reau of  Operations.  5301  Federal  Bldg.. 
125  S.  State  St.,  Salt  Lake  Citv.  Utah 
84138. 

No.  MC  142820  TA,  filed  January-  18. 
1977.  Applicant:  ODEX  EXPRESS,  INC., 
169  Avenue  F,  Bayonne.  N.J.  07002.  Ap- 
plicant s  representative:  Bruce  J.  Rob- 
bins,  One  Lefrak  CJity  Plaza,  Flushing. 
N.Y.  11368.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  di 
Fat  and  trimmings  (except  in  bulk),  in 
mechanically  refrigerated  vehicles,  from 
Baltimore,  Md. ;  Boston,  Mass. :  points  in 
New  York  and  New  Jersey,  and  the  Dis- 
trict of  Columbia,  to  Carteret,  N.J.;  and 
<2)  Shortening  (except  in  bulki,  in  me- 
chanically refrigerated  vehicles,  from 
Carteret,  N.J.,  to  points  in  Connecticut. 
Delaware,  New  York,  New  Jersey.  Mary- 
land, Massachusetts,  Rhode  Island,  and 
the  District  of  Columbia;  Kissimmee. 
Fla.;  CoUingswood,  Pittsburgh  and  Salts- 
burg,  Pa . ;  Roanoke,  Va. ;  Clarksburgh,  and 
New  Cumberiand,  W.  Va.;  and  all  points 
within  that  part  of  the  United  States 
bounded  generally  on  the  east  by  the 
Atlantic  Ocean;  on  the  north  by  the 
Ma rjiand -Virginia  State  line;  and  on  the 
west,  generally  by  a  line  beginning  at  the 
junction  of  U.S.  Highway  15,  and  the 
Mar>iand-Virginia  State  hne,  and  ex- 
tending southerly  along  U.S.  Highway 
15  through  the  state  of  Virginia  and 
across  the  Virginia-North  Carolina  State 
line  to  Oxford,  N.C.  thence  southerly 
along  U.S.  Highway  85  to  the  North  Caro- 
lina-South Carolina  State  line,  thence 
westerly  along  the  North  Carolina-South 
Carolina  and  North  Carolina-Georgia 
State  line  to  its  junction  with  U.S.  High- 
way 75.  thence  southerly  along  U.S. 
75  through  the  states  of  Georgia  and 
across  the  Georgia-Florida  State  line  to 
the  junction  of  U.S.  Highway  75  and  U.S. 
Highway  95  in  the  state  of  Florida, 
thence  southerly  along  UJ5.  Highway  95 
to  its  junction  with  UJS.  Highway  1. 
thence  southerly  along  UJ3.  Highway  1 
to  the  Atlantic  Ocean,  under  a  continu- 
ing coiitrafitJKiUlIntercon  Company,  for 
1 80  d^*?^Applicant**»^  also  filed  an  un- 
dej)*ying  ETA  seekingSD  to  90  days  of 
Derating  authority.  Supp^^ling  shipper: 
Tntercon  Company.  DivisionotCJFS  Con- 
tinental of  Chicago,  HI.,  351  Roosevelt 
Ave..  Cartaret.  N.J.  07008.  Send  protests 
to;  Robert"  E.  Johnston,  District  Super- 
visor. Interstate  Commerce  Commission, 
9  Clinton  St.,  Newark,  N.J.  07102. 

No.  MC  142821  TA.  filed  January  19. 
1977.  Applicant:  ROY  M.  BROWN,  Rt. 
No.  2.  Galatia,  lU.  62935.  Applicant's  rep- 


resentative: Robert  T.  Lawley.  300  Reisch 
Bldg.,  Springfield,  m.  «2701.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Coal,  from  Carrier  Mills 
and  Waltonville,  111.,  to  Evansvllle.  Ind.. 
for  180  days.  Supporting  shipper:  W.  A. 
Gallmeister,  Director  of  Purchasing. 
Mead  Johnson  and  Company.  2404  Penn- 
sylvania St.,  Evansvllle.  Ind.  47721.  Send 
protests  to:  Harold  C.  JoUiff.  District 
Supervisor.  Interstate  Commerce  Com- 
mission. P.O.  Box  2418.  Springfield.  111. 
62705. 

No.  MC  142822  TA.  filed  Januar>-  17. 
1977.  Applicant:  GAIL  DENNY  TRUCK- 
ING.. INC..  Route  No.  2.  Harrisburg.  111. 
62946.  Applicants  representative:  Fred 
Denny.  10  Dogwood  Place.  Harrisburg. 
ill.  62946.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting : 
Coal,  in  bulk,  in  dump  vehicles,  from 
Uniontown.  Ky..  to  Evansville,  Ind..  for 
180  days.  Supporting  shipper:  I>avid  L. 
Smith.  Senior  Buyer.  Whirlpool  Corpo- 
ration. Hwy.  41  North.  Evansville,  Ind. 
47727.  Send  protests  to:  Harold  C.  Jol- 
liff,  District  Supervisor.  Interstate  Com- 
merce Commission.  P.O.  Box  2418. 
Springfield.  111.  62705. 

No.  MC  142823TA.  filed  January  17. 
1977.  Applicant:  R.  H.  CROSBY,  JR.. 
P.O.  Box  25.  Staunton,  Va.  24426.  Appli- 
cant's representative:  Richard  J.  Lee, 
4070  Falstone  Road.  Richmond.  Va. 
23234.  Authority  sought  to  operate  as  a 
cojnvion  carrier,  bj'  motor  vehicle,  over 
irregular  routes,  transporting:  Steel 
sheet,  steel  plates  and  steel  coils,  from 
the  plantsite  of  Maphis  Chapman  Corp., 
at  or  near  Harrisonburg.  Va.,  to  points 
in  North  Carolina,  South  Carolina  and 
Maryland,  for  180  days.  Applicant  has 
also  filed  an  underlying  ETA  seeking  up 
to  90  days  of  operating  authority.  Sup- 
porting shipper:  Maphis  C.  Chapman 
Corporation,  P.O.  Box  151,  Harrisonburg. 
Va.  22801.  Send  protests  to:  Danny  R. 
Beeler.  District  Supervisor,  Bureau  of 
Operations.  Interstate  Commerce  Com- 
mission. P.O.  Box  210.  Roanoke.  Va. 
24011. 

By  the  Commission. 

Robert  L.  Oswald. 

Secretarij. 
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MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

The  following  publications  include 
motor  carrier,  water  carrier,  broker,  and 
freight  forwarder  transfer  applications 
filed  under  Sections  212(b).  206(a».  211, 
312(bi.  and  410<g>  of  tlie  Interetate 
Commerce  Act. 

Each  application  >  except  as  otherwise 
specifically  noted  i  contains  a  statement 
by  applicants  that  there  will  be  no  sig- 
nificant effect  on  the  quality  of  the  hu- 
man environment  resulting  from  ap- 
proval of  the  application. 

Protests  against  approval  of  the  appli- 
cation, which  may  include  a  request  for 


oral  hearing,  must  be  filed  with  the  Com- 
mission within  30  daj's  after  the  date  of 
this  publication.  Failure  seasonably  to 
file  a  protest  will  be  construed  as  a  waiver 
of  opposition  and  participation  in  the 
proceeding.  A  protest  must  be  served 
upon  applicants'  representative's",  or 
applicants  (if  no  such  representative  is 
named  t.  and  the  protestant  must  certijy 
tliat  sucli  service  has  been  made. 

Unless  otherwise  specified,  the  signed 
original  and  six  copies  of  tlie  protest 
shall  be  filed  with  the  Commbssion.  All 
protests  must  specify  with  particularity 
the  factual  basis,  and  the  section  of  the 
Act.  or  tlie  applicable  rule  governing  the 
proposed  transfer  which  protestant  be- 
lieves would  preclude  approval  of  tlie  ap- 
plication. If  the  protest  contains  a  re- 
quest for  oral  hearing,  the  request  sha'l 
be  supported  by  an  explanation  as  to  why 
the  evicjence  sought  to  be  presented  can- 
not reasonablj-  be  submitted  through  the 
use  of  affidavits. 

The  operating  rights  set  forth  below 
are  in  synopses  form,  but  are  deemeci 
sufficient  to  place  interested  person.s  o\\ 
notice  of  the  proposed  transfer. 

No.  MC-FC-76868,  filed  December  13. 
1976  Transferee:  SPECIAL  D  COURI- 
ERS, INC..  244  S.  Bloomfield  Ave..  Win<i- 
sor.  Conn.  06095.  Transferor:  Dominic 
Cersosimo  &  Sons.  Inc..  780  Silver  Lane. 
East  Hartford.  Conn.  06118.  Applicants 
representative:  Thomas  W.  Murrett.  At- 
torney at  Law.  342  No.  Main  St..  We-t 
Hartford.  Conn.  06117.  Authority  sought 
for  purchase  by  transferee  of  the  op- 
erating  rights  of  transferor,  as  set  forth 
in  Certificate  No.  MC-104932.  issued  May 
20,  1958.  as  follows:  Fertilizer,  over  irrep- 
ular  routes,  from  Deerfield.  Mass..  to 
points  in  Hartford  County,  Conn.,  from 
points  in  Hartford  County,  Conn.,  to 
Hatfield,  Hadley.  and  Deerfield,  Ma."?.-  . 
and  Cos7netics.  toilet  preparations,  dis- 
infectajits.  and  insecticides:  household 
waxes,  polishes,  and  cleaning  com- 
pounds: brushes,  brooms,  mops,  and 
component  parts  therefor:  and  adver- 
tising material  and  sales  promotion  pre- 
miums used  in  connection  with  the  dis- 
tribution and  .sale  of  the  above-specif>e(3 
commodities,  all  in  individual  packages 
or  container.";  not  exceeding  55  pounds, 
from  East  Hartford.  Conn.,  to  points  in 
Connecticut,  and  poizits  in  Wa.shington 
County.  R.I.  Transferee  presently  hold.s 
no  authority  from  this  Commission.  Ap- 
plication has  not  been  filed  for  tempo- 
rary authority  under  Section  210aibi 

No.  MC-FC-76877.  filed  December  20. 
1976.  Tiansferee:  ZOGORSKI  WARE- 
HOUSE. INC..  416  Washington  Ave. 
Hulmeville.  Pa.  19047.  Transferor: 
Joseph  Zogorski.  Swamp  Rd..  R.D.  2. 
Newtown.  Pa.  18940.  Applicants'  repre- 
sentative: Robert  Hallworth.  416  Wash- 
ington Ave..  HulmevUle,  Pa.  19047.  Au- 
thority sought  for  purchase  by  transferee 
of  the  operating  rights  of  transferor,  as 
set  forth  in  Certificate  No.  MC  70833, 
issued  April  24, 1976,  as  follows:  Irregular 
routes:  Plush  and  plush  yarns.  Between 
Hulmeville,  Pa.,  and  Mt.  Holly.  N.J. 
Wallpaper  and  articles  used  in  or 
related    to    the    manufacture    of    wall- 
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paper,  between  Philadelphia,  Pa.,  and 
Beverly,  N.J.  Wallpaper,  from  South 
Langhonie  and  Hulmeville,  Pa.,  to  points 
in  New  York,  Delaware,  Maryland,  and 
the  District  of  Coliunbia,  and  Camden, 
N.J.,  and  points  In  that  part  of  New 
Jersey  on  and  north  of  a  straight  line 
extending  from  Trenton,  N.J.,  through 
Highlands,  N.J.,  to  the  Atlantic  Ocean, 
except  Trenton  and  Highlands,  N.J. 
Damaged,  refused  and  rejected  ship- 
ments of  wallpaper,  from  the  above- 
specified  destination  points  to  Hulme- 
ville, Pa.,  Agricultural  commodities  and 
livestock,  between  points  in  Bucks 
County,  Pa.,  other  than  incorporated 
municipalitie.s,  on  the  one  hand,  and,  on 
the  other.  New  York,  N.Y.,  and  points  in 
New  Jersey,  Delaware,  and  Maryland. 
Flowers,  from  Richboro  Pa.,  to  Wash- 
ington, D.C.,  and  agricultural  commodi- 
ties, from  Richboro,  Pa.,  and  points  in 
Pennsylvania  within  10  miles  of  Rich- 
boro, to  Camden,  N.J.,  Transferee  pre- 
sently holds  no  authority  from  this  Com- 
mission. Application  has  not  been  filed 
for  temporary  authority  imder  Section 
210a(b). 

No.  MC-PC-76885,  filed  December  17, 
1976.  Transferee:  DIERINGER  TRUCK- 
ING SERVICE,  INC.,  P.O.  Box  550,  Pair- 
banks,  Alaska  99701.  Transferor:  James 
P.  Dleringer,  doing  business  as  Dierlnger 
Trucking  Sei-vice,  1732  Hilton,  Fairbanks, 
Alaska  99701.  Applicant's  representative: 
George  L.  Benesch,  Attorney  at  Law,  213 
West  Sixth  Avenue,  Suite  =1.  Anchor- 
age, Alaska  99501.  Authority  sought  for 
purchase  by  transferee  of  the  operating 
rights  of  transferor,  as  set  forth  In  Cer- 
tificate No.  MC-1 18513  (Sub-No.  2)  is- 
sued October  24,  1963,  as  follows:  Gen- 
eral commodities  with  the  usual  excep- 
tions between  points  in  Valdez,  Alaska 
and  between  Valdez.  Alaska,  on  the  one 
hand,  and,  on  the  other  specified  points 
on  or  near  specified  Alaska  Highways. 
Transferee  presently  holds  no  authority 
from  this  Commission.  Application  has 
not  been  filed  for  temporary  authority 
under  Section  210a (b ) . 

No.  MC-FC-76888,  filed  December  21, 
1976.  Transferee:  CRIDER  TRUCK 
LEASING.  INC..  R.D.  #4,  Burtner  Road, 
Butler,  Pa.  16001.  Tianferor:  R/T Truck- 
ing, Inc..  (Stanley  G.  Makoroff,  Re- 
ceiver), 1124  Prick  Building,  Pittsburgh, 
Pa.  15219.  Applicant's  representative: 
Arthur  J.  Diskin,  Esq.,  806  Prick  Building, 
Pittsbiu-gh,  Pa.  15219.  Authority  sought 
for  purchase  by  transferee  of  the  operat- 
ing rights  of  transferor,  as  set  forth  in 
Permit  No.  MC  138376,  Issued  May  31, 
1973,  as  follows:  Such  commodities  as 
are  dealt  in  by  hardware,  drug  and  de- 
partment stores  and  by  supermarkets 
from  Philadelphia,  Pa.,  to  pobats  in  Al- 
legheny County,  Pa.,  restricted  to  the 
transportation  of  shipments  having  an 
immediateb^  prior  movement  by  water, 
and  between  points  in  Allegheny  County, 
Pa.,  on  the  one  hand,  and,  on  the  other, 
points  in  Connecticut,  Delaware,  Illinois, 
TfwtiftnR,  If  assachusetts.  Maryland,  Mich- 
igan. Jfew  Jersey,  New  York,  Ohio,  Rhode 
Island,  Vh^inla,  West  Virginia,  and  Wis- 
consin, subject  to  various  specified  re- 
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strictlons.  Transferee  Is  presently  au- 
thorised to  operate  as  a  contract  carrier 
under  Permit  No.  MC  140431.  Aplica- 
tlon  has  not  been  filed  for  temporary  au- 
thority under  Section  210a(b) . 

No.  MC-PC-76890  filed  December  22, 
1976.    Transferee:     Burlingame    Truck 
Line,  Inc.,  R.R.  #2,  Scranton,  Kansas, 
66537.  Transferor:  A.  J.  Plyrm,  P.O.  Box 
224,   Perry,   Kansas,   66073.   Applicants' 
representative:   Clyde  N.  Christey,   514 
Capitol  Federal  Bldg.,  Topeka,  Kansas, 
66603.  Authority  sought  for  purchase  by 
transferee   of   the   operating   rights   of 
transferor,  as  set  forth  in  Certificate  No. 
MC-37755,  issued  February  8,   1973,  as 
follows:  Livestock,  agricultural  machin- 
ery, implements,  and  parts,  feed,  hinder 
twine,     building     materials,     household 
goods  as  defined  by  the  Commission,  pe- 
troleum products  in  contaiTiers,  petro- 
leum-products containers,  and  coal,  be- 
tween  Valley.  Falls,   Kans.,   and  points 
within  16  miles  of  Valley  Falls,  on  the 
one  hand,  and,  on  the  other,  Kansas 
City,  Kans.,  and  Kansas  City  and  St. 
Joseph.  Mo.;   Livestock,  between  Valley 
Falls,  Kans.,  and  points  within  16  miles 
of  Valley  Falls,  on  the  one  hand,  and,  on 
the  other.  Auburn,  Nebr.;  Fertilizer,  in 
containers,  between  Valley  Falls,  Kans., 
and  points  within  16  miles  of  Valley  Falls, 
on  the  one  hand,  and,  on  the  other,  Kan- 
sas- City  and  St.  Joseph,  Mo.:   Asphalt 
coated   crushed  stone.  Between  Valley 
Falls,  Kans..  and  points  within  16  miles 
thereof,  on  the  one  hand,  and,  on  the 
other,  Kansas  City  and  St.  Joseph,  Mo.; 
Feed  and  fertilizer.  Prom  Kansas  City, 
Mo.,  to  PeiTy,  Kans.;  Emigrant  movables. 
From  points  in  Jefiferson,  Atchison,  and 
Jackson  Counties,  Kans.,  and  that  part 
of  Shawnee  Coimty,  Kans.,  North  of  the 
Kansas  River,  to  points  in  Missouri  and 
Nebraska;    Feed   and   feed   ingredients, 
From  Kansas  City  and  St.  Joseph,  Mo., 
to  points  in  Leavenworth,  Jackson,  Jef- 
ferson, Shawnee,  and  Douglas  Counties, 
Kans.  Transferee  is  presently  authorized 
to  operate  as  a  common  carrier  under 
Certificate    No.    MC-50868    Issued    Au- 
gust 23,  1974,  Application  has  not  been 
filed  for  temporary  authority  imder  Sec- 
tion 210a(b). 

No.  MC-FC-76891  filed  December  22, 
1976.  Transferee:  Wayne  Plunske,  Doing 
Business  As  Plunske's  Garage,  915  North 
Colony  Rd.,  Wallingford,  Connecticut 
06492.  Transferor:  Donald  G.  Gillettl,  Jr., 
Doing  Business  As  Gilletti's  Garage  & 
Auto  Body  Works,  Main  Street  Extension, 
Middletown.  Connecticut  06457.  Author- 
ity sought  for  purchase  by  transferee  of 
the  operating  rights  of  transferor,  as  set 
forth  in  Certificate  No.  MC-138234,  Is- 
sued January  8,  1974,  as  follows:  Wreck- 
ed and  disabled  motor  vehicles,  by  use  of 
wrecker  equipment  only.  Between  points 
in  Connecticut,  on  the  one  hand,  and,  on 
the  other,  points  in  Delaware,  Maine, 
Maryland,  Massachusetts,  New  Hamp- 
shire, New  Jersey,  New  York,  North  Caro- 
lina, Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  West  Virginia,  and 
the  District  of  Columbia.  Transferee 
presently  holds  no  authority  from  this 
Commission,  Application  has  not  been 


filed  for  temporary  authority  under  Sec- 
tion 210a (b). 

No.  MC-FC-76892,  filed  December  22, 
1976.  Transferee:  Ames  Sand  &  Gravel, 
Inc.,  2702  First  Avenue  North,  Fargo, 
North  Dakota  58102.  Transferor:  Mate- 
rials Transport,  Inc.,  2702  First  Avenue 
North,  Fargo,  North  Dakota  58102.  Ap- 
plicant's representative:  Richard  A. 
Ames,  Secretary-Treasurer,  2702  First 
Avenue  North,  Fargo,  North  Dakota 
58102.  Authority  sought  for  purchase  by 
transferee  of  the  operating  rights  of 
transferor  as  set  forth  in  Certificate  No. 
MC-1 18894  (Sub-No.  1) ,  issued  February 
16,  1960,  as  foUows:  Such  commodities 
as  are  transported  in  dump  vehicles  and 
which  can  be  unloaded  by  dumping,  and 
ready-mixed  concrete  between  16  speci- 
fied counties  in  North  Dakota  and  21 
specified  counties  in  Minnesota.  Trans- 
feree presently  holds  no  authority  from 
this  Commission.  Application  has  not 
been  filed  for  temporary  authority  under 
Section  210a(b). 

No.  MC-FC-76898,  filed  December  27, 
1976.  Transferee:  Fred  Olson  Motor  Serv- 
ice Corporation,  doing  business  as  FOMS, 
6022  West  State  St.,  Wauwatosa,  Wis. 
53213.    Transferor:    Fred   Olson   Motor 
Service    Company,    doing    business    as 
POMS,  6022  West  State  St.,  Wauwatosa, 
Wis.   53213.   Anplicant's  representative: 
Richard  J.  Bliss,  Attorney-at-Law,  780 
N.  Water  St..  Milwaukee,  Wis.  53202.  Au- 
thority sought  for  purchase  by  transferee 
of  the  operating  rights  of  transferor  set 
forth  in  Permit  No.  MC-135540,  issued 
September    15,    1971,    authorizing    the 
transportation  of  kerosene  and  Numbers 
1,  2,  3,  5,  5,  and  6  heating  oU,  in  bulk,  In 
tank  vehicles,  from  points  In  Cook  and 
Will  Counties,  Dl.,  and  Lake  County,  Ind., 
to  points  in  Wisconsin,  limited  to  a  trans- 
portation service  to  be  performed  under 
a  continuing  contract,  or  contracts,  with 
Quickflash  Division  of  the  Jacobus  Com- 
pany of  Milwaukee,  Wis. ;  and  the  operat- 
ing rights  set  forth  in  Certificate  Nos. 
MC-52673,  MC-52673  (Sub-No.  14) ,  MC- 
52673  (Sub-No.  17) ,  MC-52673  (Sub-No. 
26)  and  MC-42673  (Sub-No.  28) ,  issued 
June  11,  1973,  April  4,  1962,  July  3,  1975, 
April  25,  1969,  and  October  10,  1969,  re- 
spectively, authorizing  the  transporta- 
tion of  general  commodities  and  various 
specified  commodities,  from,  to,  and  be- 
tween points  in  Illinois,  Wisconsin,  In- 
diana,   Iowa,    Missouri,    and   Nebraska. 
Transferee  presently  holds  no  authority 
from  this  Commission.  Application  has 
not  been  filed  for  temporary  authority 
under  Section  210a(b)  of  the  Act. 

No.  MC-PC-76902,  filed  December  28, 
1976.  Transferee:  Worley's  Asphalt  & 
Paving  Co.,  a  corporation.  Hunt  Rd., 
P.O.  Box  118,  Burlington,  Iowa  52601. 
Transferor:  Fred  B.  Miller,  doing  busi- 
ness as  Fred  B.  MUler  &  Co.,  1605  South 
St.,  Burlington,  Iowa  52601.  Applicants' 
representative:  Pryar,  Riley.  Jones  & 
Walsh,  Attorney  at  Law,  321  N.  3rd  St., 
Burlington,  Iowa  52601.  Authority  sought 
for  purchase  by  transferee  of  the  operat- 
ing, rights  of  transferor,  as  set  forth  In 
Certificate  No.  MC-133113,  Issued  March 
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20.  1969,  as  follows:  Sand,  gravel,  crushed 
stone,  and  asphaltic  concrete,  in  bulk,  in 
dump  trucks,  over  irregular  routes,  from 
points  in  Des  Moines  Coimty,  Iowa,  to 
to  points  In  Henderson,  Mercer,  Knox. 
Warren,  Hancock,  and  McDonough 
Counties,  HI.  Transferee  presently  holds 
no  authority  from  this  Commission.  Ap- 
plication has  not  been  filed  for  temporary 
authorlty  under  Section  210a (bi . 

No.  MC-FC-76903.  filed  December  28. 
1976.  Transferee:  Kltchell  Truck  Unes. 
Inc..  Ipswich,  South  Dakota  57451. 
Transferor:  Porter  Truck  Service.  Inc.. 
1217  W.  Cherokee,  P.O.  Box  866.  Sioux 
Falls,  South  Dakota  57101.  Apphcants' 
representative:  F.  H.  Kroeger,  1745  Uni- 
versity Ave..  St.  Paul,  Minn.  55104.  Au- 
thority sought  for  pm-chase  by  transferee 
that  a  portion  of  the  operating  rights  of 
transferor,  as  set  forth  in  Certificate  No. 
MC-32213.  issued  August  17,  1965.  as  fol- 
lows: Petroleum  products  in  containers. 


NOTICES 

over  irregular  routes,  from  Omaha. 
Nebr.,  Sioux  City,  Iowa,  and  Min- 
neapolis, Minn.,  to  points  in  South  Dako- 
ta. From  Minneapolis,  Minn.,  to  Mitchell. 
S.  Dak.,  from  Sioux  CMty,  Iowa,  to  Murdo 
and  Mitchell,  S.  Dak.  Empty  petroleum 
products  containers,  over  irregular 
routes,  from  points  In  South  Dakota,  to 
Omaha,  Nebr.  Sioux  City,  Iowa,  and 
Minneapolis,  Minn.  Transferee  is  pre- 
sently- authorized  to  operate  as  a  conunon 
carrier  under  Certificate  No.  MC-30045 
and  subs  thereafter.  Application  has  not 
been  filed  for  temporary  authority  under 
Section  2 10a<bi . 

No.  MC-FC-76910.  f.Jed  January  3, 
1977.  Transferee:  Star  Enterprises  Iiic 
R  2  Monsees  Lake.  Sedalia.  MO  65301. 
Ti-ansferor:  Jordan  Sand  and  Gravel 
Co..  Inc..  R  2  Monsees  Lakes.  Sedalia. 
MO  65301.  Applicant's  representative 
James  T.  Tuckley.  Attorney-at-Law.  309 


578l>-580.1 

Ea^t  Fifth  St..  Sedalia.  MO  65301.  Au- 
thority sought  for  purchase  by  trans- 
feree of  the  operating  rights  set  forth 
in  Certificates  Nos.  MC-127944  and  MC- 
127944  iSub-No.  1'.  Issued  September  3, 
1970  and  July  9.  1975.  respectlvelv.  to 
transferor  as  follows:  Blacktop,  "lime, 
sand,  cnished  rock  (filter  rockt.  and 
grayel.  between  points  in  a  described 
area  in  Kansas.  Oklahoma.  Arkansi.s. 
and  Mis.«ouri:  and  barite  ore,  in  bulto  !!i 
dump  vehicles,  from  points  in  Mis.<;oVi 
to  the  plant  site  of  Sherwin  WillianVv 
Chemicals,  a  Division  of  the  Sherwin- 
Williams  Company,  at  or  near  ColTev- 
vUle.  Kans.  Transferee  presently  holds 
no  authority  from  this  Commission.  Ap- 
plication has  not  been  filed  for  tempo- 
rary authority  under  Section  210a 'hi  of 
the  Act. 

Robert  L.  Oswald. 
Secretary 
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NATIONAL  SCIENCE  FOUNDATION 

GRANT  POLICY  MANUAL 

Proposed  Implementation  of  0MB  Circular 
A-110 

Notice  is  hereby  given  that  the  Na- 
tional Science  Foundation  intends  to  im- 
plement the  provisions  of  OMB  Circular 
A-110  and  certain  other  directives  by  a 
new  Grant  Policy  Manual  <NSP  Manual 
No.  15)  replacing  the  existing  Grant  Ad- 
ministration Manual  (NSP  73-26) . 

The  proposed  new  Manual  distin- 
guishes between  projects  with  minimal 
Federal  involvement  during  performance 
and  those  with  substantial  involvement 
during  performance.  It  prescribes  that 
the  traditional  "grant"  mechanism  will 
be  used  for  the  former,  and  is  intended 
to  be  definitive  for  them.  It  prescribes 
that  "other  agreements"  will  be  awarded 
In  support  of  the  latter,  and  indicates 
how  they  differ  from  grants.  It  extends 
the  provisions  of  OMB  Circular  A-110  to 

all  types  of  organizations   (both  public     

and  private,  commercial  and  nonprofit),    other  directives  have  been  issued,  "hie 
Tlie  Preface  summarizes  its  contents  and  «tnost  significant  of  these  for  non-pro 


Federal  Procurement  Regulations  System 
(41  CFR  Subtitle  A)  and  the  NSP  Pro- 
curement Regulation.s  (41  CFR  Chapter 
25) .      ^ 

Prior  to  January  1,  1974  NSF  grants 
were  made  subject  to  the  applicahJe 
terms  and  conditions  of  program  an- 
nouncements, such  as  "Grants  for  Sciea- 
tific  Research"  and  to  the  special  provi- 
sions stated  in  the  grant  instnmient.  On 
and  after  that  date  NSF  grants  were 
made  subject  to  a  form  letter,  which  ref- 
erenced appropriate  sections  of  the 
"Grant  Administration  Manual,"  and  to 
the  stated  special  provisions.  On  and 
after  July  1,  1977  NSF  grants  will  be  sub- 
ject to  the  general  provisions  in  an  Ap- 
pendix to  this  "Manual"  and  to  the  stated 
special  provisions.  Other  NSF  agree- 
ments will  be  subject  to  comparable  gen- 
eral provisions  In  other  Appendices  to  this 
"Manual"  and  to  the  stated  special  pro- 
visions. 

Subsequent  to  the  is.suance  of  the 
"Grant  Administration  Manual,"  a  num- 
ber of  new  laws,  executive  orders,  and 


highlights  proposed  changes  to  current 
policies  and  procedures. 

In  the  interests  of  reducing  paperwork, 
the  Table  of  Contents,  Exhibits,  Glos- 
sary, and  Index  are  not  reproduced  here- 
in. Most  Exhibits  are  dociunents  'or 
portions  thereof)  which  cuirently  are 
available  to  the  public,  including: 

OMB  circular  A-110;    FR  41.   No     148.   Part 

U— Friday,  July  30,  1976; 
FMC  73-3  ^  34  CFR  Part  21 1 
NSP  Criteria  for  Selection  of  Research  ProJ- 

ecta:   39  FR  42954.  Dec.  9.  1974  and  NSF 

Guide  to  Progranifl  (NSP  76-33) 

Other  Exhibits  wfll  be  furnished  to 
interested  parties  on  request. 

Comments  are  invited  on  or  before 
March  15.  1977.  and  should  be  addressed 
to: 

Director.  Division  of  Grants  and  Contracts, 
National  Science  Foundation,  laOO  G 
8tre«t,   N.W,,   Washington,   D.C.   20560. 

To  assist  NSP  in  considering  and  act- 
ing on  comments.  It  would  be  helpful  if: 

(1)  They  could  be  arranged  in  the 
Chapter  and  Section  sequence  of  the 
proposed  Manual,  with  any  general  com- 
ments or  suggestions  at  the  beginning; 
and 

<2>  Those  from  different  .segments  of 
an  organization  could  be  con.<;olidated  on 
an  organizational  basis. 

Eldon  D.  Taylor, 
Assistant  Director 
for  Administration. 

Jahuarv   19.   1977. 

PREFAi.r. 

This  NSF  "Grant  Policy  Manual"  t>'SF 
Manual  No.  15)  updates  and  refilaces 
the  NSP  "Grant  Administration  Manual" 
(NSP  73-26)  dated  October  1973.  It  is 
applicable  to  all  NSF  grants  and  other 
agreements  issued  on  and  after  July  1, 
1977  xmder  the  authority  of  the  NSF  Act 
of  1960,  as  amended  (42  U.S.C.  1861  et. 
■eq) .  It  Is  not  applicable  to  procurement 
contracts  issued  In  accordance  with  the 


curement  awards  is  OMB  Circular  A-110 
(41  FR.  No.  148— July  30,  1976),  which 
promulgated  uniform  standards  and  re- 
quirements applicable  to  all  Federal 
agencies  for  the  administration  of  grants 
to,  and  other  agreements  with,  puldic 
and  private  colleges,  universities,  and 
hospitals  and  other  quasi-public  and 
private  nonprofit  organizations.  That 
Circular  is  analogous  to  FMC  74-7  (for- 
merly OMB  Circular  A-102),  which 
promulgated  imiform  standar(Js  appli- 
cable to  all  Federal  agencies  for  the  aid- 
ministration  of  grants-in-aid  to  State 
and  local  governments  and  federally  rec- 
ognized Indian  tribal  governments. 
_OMB  Circular  A-110  aLso  rescinds  and 
replaces  parts  of  F^C  73-7  (formerly 
OMB  Circular  A-101)  which,  until  ttie 
issuance  of  A-110,  was  the  principal 
source  of  policies  and  procedures  appli- 
cable to  Federal  grants,  contracts,  or 
other  agreements  for  research  projects 
with  colleges  and  universities. 

The  "Grant  Administration  Manual ' 
iniplemented  the  provisions  of  A-101  for 
all  NSF  grants  to  all  types  of  performing 
organizations,  and  implemented  such  of 
the  provisions  of  A-102  as  seemed  ap- 
propriate to  the  kinds  of  research  and 
other  science  projects  as  are  supported 
by  the  National  Science  Fovmdation.  Ttiis 
"Grant  Policy  Manual" — implements  the 
provisions 'of  A-110  and  other  OMB  di- 
rectives with  certain  minor  exceptions. 
Although  most  OMB  directives  apply 
only  to  governmental  and  non-profit  or- 
ganizations, the  provisions  of  this  "Man- 
ual" are  applicable  to  all  nonprocurement 
awards  including  those  made  to  com- 
mercial organizations. 

This  "Manual"  has  been  prepared  in 
loose-leaf  form,  and  will  be  updated 
periodically  by  means  of  niunbered 
transmittal  notices.  It  is  being  distrib- 
uted, under  a  controlled  distribution  list, 
in  limited  numbers  of  copies  to: 

a.  Administrative  and  financiftl  man- 
agement officials  of  public  and  private 


organizations  and  institutions  which  nov. 
are  or  propose  to  be  recipients  of  Federal 
financial  assistance  for  the  performance 
of  research  or  other  science  projects  of 
the  types  described  in  the  NSF  "Guide 
to  Programs"  or  applicable  program  an- 
nouncements or  solicitations.  Those  in- 
stitutions and  organizations  which  are 
recipients  of  an  NSP  letter  of  credit  will 
receive  10  copies;  other  awardees  will 
receive  fewer  numbers,  with  a  minimum 
of  three. 

b.  Federal  audit  agencies  and  their  of- 
fices in  the  ten  Federal  regions. 

c.  The  NSF  staff. 

Such  administrative  and  financial 
management  information  as  individual 
scientists  and  educators  need  to  know  for 
the  preparation  of  proposals  for  NSF 
support  and  for  the  performance  and 
reporting  of  their  projects  will  continue 
to  be  contained  in  appropriate  program 
annoimcements  and  solicitations. 

Major  differences  between  the  NSF 
requirements  and  procedures  contained 
in  this  "Manual"  EUid  Its  predecessor  a  re 
in  order  of  their  appearance: 

1.  BASIC  IN70RMATI0N 

a.  In  order  to  maintain  the  tradition- 
al flexibility  of  its  grants  for  scientific 
research  and  related  pui-poses,  while  ac- 
commodating the  concerns  of  the  Con- 
gress and  the  public  for  greater  account- 
ability, within  the  framework  of  the  new 
OMB  directives,  NSF  is  giving  explicit 
recognition  to  the  fact  that  it  supports 
different  kinds  of  projects,  with  different 
degrees  of  Federal  involvement  during 
performance.  Chapter  I  extends  the  PMC 
73-7  concept  of  two  basic  types  of  re- 
search projects  to  the  broader  concept 
of  two  basic  types  of  all  projects. 

b.  It  then  differentiates  between  the 
terms  "grants"  and  "other  agreements" 
found  in  that  document  and  in  A-llO, 
and  defines  them  so  that  they  become 
award  instruments  to  support  the  two 
types  of  projects,  along  the  general  lines 
recommended  by  the  ninety-fourth  Con- 
gress in  the  proposed  "Federal  Grant  and 
Cooperative  Agreement  Act  of  1976." 


2.    PROPOSAL    SUBMISSION,    EVALTJATION.    AND 
AWARD 

a.  While  maintaining  its  traditional 
policy  of  prescribing  proposal  procedures 
through  program  annoimcements  and 
solicitations,  NSF  recognizes  that  OMB 
Circulars  A-95,  A-110,  and  A-111  and 
pMC  74-7  prescribe  a  standard  Federal 
assistance  multipun'ose  facesheet  for 
certain  purposes. 

b.  Chapter  II  prescribes  a  new  aw  a  id 
budget  to  replace  the  combination  grant 
budget  and  fiscal  report. 

c.  Since  some  of  the  Attachments  to 
FMC  74-7  and  OMB  Circular  A-110  dis- 
tinguish between  the  Federal  share  and 
the  non-Federal  share  of  project  costs, 
NSP  is  requiring  estimates  of  total  proj- 
ect costs,  and  distinguishing  between  the 
two  shares,  both  in  the  proposal  budget 
and  in  the  award  budget. 

d.  Chapter  n  contains  additional  pro- 
vlslmvs   concerning'  proposals   involving 
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consultant  services  or  expensive  special 
purpose  equipment. 

3.   GRANTEE   STANDARDS 

a.  In  addition  to  continuing  the  finan- 
cial management  standards  required  by 
section  510  of  NSP  73-26,  Chapter  IH 
contains  the  new  procurement  standards 
required  by  A-110  and  PMC  74-7. 

b.  It  expands  those  standards  to  spe- 
cifically include  procurement  of  con- 
sultants, and  prescribes  a  variant  of  the 
A-110  and  FMC  74-7  property  manage- 
ment standards  to  cover  expensive  re- 
search-related equipment. 

c.  It  refines  the  provisions  of  section 
140  of  NSF  73-26  which  requires  certain 
data  from  prospective  grantees,  for 
greater  consistency  with  both  the  new 
OMB  standar(3s  and  witli  the  require- 
ments of  FPR  Subpart  1-1.12,  concern- 
ing responsible  prospective  contractors. 

4.    PAYMENT  AND   FINANCIAL   REPORTING 
REQUIREMENTS 

a.  Chapter  IV  prescribes  payment  pol- 
icy, methods  and  procedures  contained 
in  Treasury  Circular  1075  (revised)  and 
A-110.  The  new  Treasury  D^aertment 
Regional  Disbursing  Office  letter  of  credit 
system  is  included. 

b.  It  prescribes  a  machine- fonnated 
version  of  the  new  Federal  Cash  Trans- 
actions Report  prescribed  by  A-110  and 
FMC  74-7  to  replace  the  traditional  NSF 
Quarterly  Expenditure  Report. 

5.    ALLOWABILITY    OF    COSTS 

a.  NSF  criteria  as  to  the  allowability 
of  costs  evolved  over  the  last  quarter 
century.  Chapter  V  prescribes  that  their 
allowability  shall  be  in  accordance  with 
the  Federal  <x)st  principles  in  effect  as 
of  the  date  of  the  award. 

b.  It  also  delegates  to  awardees  cer- 
tain prior  approval  authority. 

6.    PROJECT    AND    AWARD    MANAGEMENT 

a.  Chapter  VI  implwnents  the  various 
Parts  of  PMC  73-7  concerning  changes 
in  project  dii-ection  and  management 
and  expenditure  approval  procedures, 
and  the  various  Attachments  to  A-110 
and  FMC  74-7  concerning  those  and 
other  post-award  administration  mat- 
ters. 

b.  It  prescribes  an  organizational  prior 
approval  system  to  implement  the  moni- 
toring requii'ements  of  A-110  and  FMC 
74-7  and  ti»e  budget  revision  procedures 
of  those  Circulars  and  of  FMC  73-7.  It 
clarifies  NSP  lines  at  authority  for  such 
prior  approvals  as  are  not  delegated  to 
the  perfonning  organization  (or  awardee. 
as  appropriate) . 

c.  It  distinguishes  between  various  re- 
quirements under  grants  and  other 
agieements. 

d.  It  promulgates  the  new  A-110  sus- 
pension and  termination  procedures  to 
replace  the  traditional  revocation  pro- 
cedures. 

e.  The  new  Financial  Status  Report  is 
prescribed  as  a  part  of  the  award  close- 
out  procedures  in  lieu  of  the  traditional 
NSF  fiscal  report.  Because  of  its  require- 
ment to  r^)ort  cost  sharing  on  an  award - 


by-award  basis,  the  NSP  cost  sharing 
procedures  are  revised.  Its  requirements 
for  reporting  project  income  are  revised 
slightly  to  conform  with  the  requii-ements 
of  the  Senate  Committee  on  Appropria- 
tions with  respect  to  royalty  income  gen- 
erated by  the  sale  of  federally-supported 
education  materials. 

f.  The  provisions  of  Notice  No.  62  are 
revised  both  to  reflect  the  new  Financial 
Status  Report  and  to  recognize  the  dif- 
ferences between  grant  and  other  agree - 
nicnt  reporting  requirements. 

7.    OTHER    CONSIDERATIONS 

Chapter  VII  summarizes  various  other 
policies  and  practices  which  do  not 
necessarily  apply  to  every  award. 

8.    GENER.\L    PROVISIONS 

Separate  appendices  contain  the  gen- 
eral provisions  for  grants  and  for  various 
other  agreements. 

KoTE  — These  wil!  be  published  for  com- 
ment i::  a  --ub^equeni  issue  of  the  Fedeiwl 

Regi^tf,-.. 

CHAriER  I — Basic  Information 

This  chapter  provides  basic  informa- 
tion about  the  National  Science  Poimda- 
tion.  its  organization,  award  policies,  and 
this  "Manuar'.  It  consists  of  the  follow- 
ing topics : 
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101       GENERAL 
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The  National  Science  Foundation  is  an 
agency  of  the  Federal  Government  estab- 
lished in  1950  to  promote  and  advance 
scientific  progress  in  the  United  States. 
The  Foundation  fulfills  this  responsibility 
primarily  by  sponsoring  scientific  re- 
search, encouraging  and  supporting  im- 
provements in  science  education,  and 
fostering  scientific  information  ex- 
change. NSF  does  not  itself  conduct  re- 
search or  carrj"  out  education  projects. 
Recipients  of  NSF  support  have  full  re- 
sponsibility, in  accordance  with  the 
terms  of  their  grants  or  other  agree- 
ments, for  the  conduct  of  their  projects 
or  activities  and  for  the  re-sults  achieved. 

102       BASIC  AUTHOKITV 

a.  The  basic  authority  of  the  National 
Science  Foimdation  is  contained  in  the 
National  Science  Foundation  Act  of  1950 
'Pub.  L.  81-507.  as  amended:  42  U.S.C. 
1861  et.  seq.i. 

b.  Among  other  things.  Sec.  3a  of  the 
NSF  Act  (42  U.S.C.  1862)  auUiorizes  and 
directs  the  Foundation  to: 

il)  Initiate  and  support  basic  scien- 
tific research  and  programs  to  strengthen 
scientific  research  potential  by  making 
contracts  or  other  arrangements  i  includ- 
ing grants,  loans,  and  other  forms  of  as- 
sistance' to  support  such  scientific  ac- 
tivities, without  restriction  as  to  the  type 
of  performance: 

(21  Award  scholarships  and  graduate 
fellowships  in  the  sciences;  and 


i3'  Foster  the  interchange  of  scien- 
tific infonnaiion  among  scientists  in  the 
United  States  and  foreign  countries. 

c.  Sec.  3c  of  the  Act  also  authorizes 
NSF  to  initiate  and  support  applied  re- 
search at  academic  institutions  and  oUier 
nonprofit  organizations,  and,  when  so  di- 
rected by  the  Pi'esident.  to  support  ap- 
plied scientific  research  relevant  to  na- 
tional problems  involving  the  public  in- 
terest through  other  appropriate  organi- 
zations. By  letter  of  April  13.  1972  the 
Prc-ident  implemented  the  extended  au- 
tlnrity  of  Sec.  3c  in  the  following  terms: 

The  Foundation,  in  making  grants  or 
contracts  for  applied  scientific  re'^P'^rv^h 
relevant  to  national  problems  involving 
the  public  interest,  may  support  surh 
work  at  other  than  academic  and  non- 
profit institutions  when  the  Director  vi 
the  National  Science  Foundation  deter- 
mines that  It  would  be  ad  van' a^  onus  t.D 
use  the  capabilities  of  such  otb^T  ir  ♦'fv- 
tions  to  accomp!i--ii  the  program  objec- 
tives. 

d.  Sec.  3e  of  the  Act  prescribes  that 
one  of  the  objectives  of  thf*  "^  'i''<!  ;• 
shall  be  to  strengthen  research  and  edu- 
cation in  the  sciences  throu''iioui  th.? 
United  States  and  to  avoid  undn"  .-.^v.'^"- 
tration  of  such  research  and  education. 

e.  Sec.  11  of  the  Act  '42  V  ^  f^.  '""O' 
provides  broad  authority  to  th"  Fo-.i'i-^^- 
tion  to.  among  other  things 

«li  Enter  into  contracts  or  .^ib  r  "'■- 
rangements  for  the  i>erformance  by  or- 
ganizations or  individuals  in  the  Uri*"' 
States  and  foreign  countries  linrh-i*'--' 
other  government  ngencic" '  p*"  ■^'""'■' 
scientific  activities  as  the  '^o'"'' 
deems  necessary.  with."';it  ''  " 
eration.  without  performance  or  other 
bonds  and  without  rr':.^r;"!  t'  'i  '  • 
of  the  Revised  Statutes: 

•  2i  Make  advance,  propre,-.  r-r  rthr 
payments  which  relate  to  scientific  ac?  j'*- 
ities  without  regard  to  Sec.  3648  of  'be 
Revised  Statutes  '31  U.S.C.  529': 

'3'  Publish  or  arrange  for  the  publi- 
cation of  scientific  and  technical  infor- 
mation without  regard  to  variors 
statutes. 

e.  Sec.  14' c  of  the  Act  '42  U.S.C. 
1873'  preclude  the  Foundation  from 
operating  any  laboratories  or  pilot 
plants. 

f.  Unlike  some  other  Federal  agencie.«. 
NSF  does  not  relv  on  the  so-called  Grant 
Act  of  1958  (42  U.S.C.  1891-1983  i  for  its 
authority  to  award  gi-ants  in  support  of 
scientific  research. 


1  10       THE  NSF  OFANT  rOLlCY  M.\NVAL 

111       PURPOSE.     SCOPE.     AND     APPLICABILITY 

a.  This  NSF  "Grant  Policy  Manual" 
establishes  uniform  polices  and  pr(X'e- 
dures  relating  to  the  award  and  admin- 
istration of  NSF  asistance  and  suijport 
through  grants  and  other  agreements 
awarded  pursuant  to  the  authority  con- 
tained in  the  NSF  Act.  It  is  issued  pur- 
suant to  the  authority  contained  in  sec- 
tion 11' a'  of  the  Act  (42  U.S.C.  1870 >. 

b.  It  implements  the  Public  Laws,  Ex- 
ecutive Orders,  and  other  directives 
listed  in  Exhibit  1-1  insofar  as  they  per- 
tain to  NSF  nonprocurement  awards. 
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c.  In  the  event  of  discrepancy  between 
any  existing  NSF  publication  and  this 
'•Manual",  the  provisions  of  the  "Man- 
ual" shall  govern  on  and  after  the  effec- 
tive date  stated  in  the  Preface.  In  the 
event  of  discrepancy  between  any  future 
NSF  publication  and  this  "Manual",  the 
provisions  of  the  "Manual"  shall  govern 
unless  the  publication  Is  a  numbered  NSF 
publication  which  specifically  states  that 
it .  provisions  supersede  specific  sections 
of  this  Manual. 

d.  This  ''Manuar'  is  applicable  to  all 
NSF  grants,  to  all  types  of  grantee  insti- 
tutions and  organizations,  awarded  on 
and  after  the  effective  date  stated  In  the 
Preface.  The  Grant  General  Provisions 
contained  in  the  Appendix  will  be  incor- 
porated by  reference  in  the  grant  instru- 
ment. Those  general  provisions  may  be 
modified  only  by  a  special  provision  in 
the  grant  instrument  or  numbered 
amendment  thereto.  This  "Manual"  is 
applicable  to  other  nonprocurement 
agreements  to  the  extent  indicated  in  the 
award  Instnunent.  It  is  not  applicable  to 
procurement  contracts. 

112  GENERAL   ORGANIZATION  AND   CITATION 

a.  This  "Grant  Policy  Manual"  is  orga- 
nized into  chapters  which  correspond  in 
general  to  the  sequence  of  events  from 
proposal  submission  through  award 
closeout.  Other  considerations  which 
either  are  not  universally  applicable  or 
which  do  not  necessarily  follow  the  pro- 
posal-award cycle  are  contained  in  a 
separate  Chapter  Vn.  Chapters  are  sub- 
divided into  sections 'which  cover  single 
subjects  within  the  scope  of ''the  chapter. 
Precediiig  the  numbered  chapters  are  a 
Preface,  which  summarizes  changes  from; 
the  predecessor  "Grant  Administration « 
Manual"  and  states  the  effective  date  of 
this  "Manual",  and  the  Table  of  Con- 
tents. Following  the  numbered  Chapters 
are  the  Glossary,  General  Provisions,  and 
Inde.K. 

b.  For  purposes  of  brevity,  the  NSF 
"Grant  Policy  Manual"  may  be  cited  as 
"NSF  GPM."  Specific  Sections  may  be 
cfted  by  appending  the  Section  number,-* 
e.g..  "NSF  GPM  112b." 

113  CHANCES 

Changes  of  this  "Manual"  will  be  is- 
sued under  serially  numbered  Ti-ansmit- 
tal  Notices,  signed  by  the  Assistant  Direc- 
tor for  Administration.  Each  such  notice 
will  describe  the  new  material  trans- 
mitted, the  old  material  superseded,  and 
the  purpose  of  the  change.  New  material 
will  be  printed  in  looseleaf  form,  con- 
taining revised  or  additional  pages,  bear- 
ing the  change  number  and  date.  Ap- 
proximately each  three  years  or  when 
required,  the  "Manual"  will  be  reissued. 

114  DEFINITIONS 

The  words  and  terms  used  in  this 
"Manual"  shall  have  the  meanings  set 
forth  in  the  applicable  chapter,  if  defined 
therein,  or  In  the  Glossary. 

laO      TYPES   OF    NSF    AVl'ARDS 
tSt       BACKGROUND 

a.  The  types  of  activities  funded  by 
the  Foundation  and  the  pui-poses  of  NSF 
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funding  are  varied.  Consequently,  tbe 
degree  of  NSF  responsibility  for  and 
management  control  of  such  activities 
also  varies.  NSF  traditionally  has  used 
grants  for  its  basic  research  and  other 
support  activities.  These  grants  generally 
have  not  required  significant  NSF  in- 
volvement in  the  conduct  or  management 
of  the  supported  activity. 

b.  It  Is  the  policy  of  the  Foundation, 
consistent  with  the  general  purposes  and 
limitations  specified  in  the  NSF  Act  and 
other  applicable  authority,  to  use  ttie 
most  appropriate  methods  and  arrange- 
ments, consistent  with  sound  business 
and  management  practices,  to  achieve 
program  objectives.  Such  methods  and 
arrangements  will  be  consistent  with  the 
purpose  of  NSF  funding  and  the  nature 
of  the  activity  and  will  reflect  the  de- 
gree of  NSF  involvement  in  the  activity. 

c.  The  key  factor  in  determining  the 
terms  and  conditions  appropriate  to  a 
particular  award  for  scientific  research 
or  related  activities  is  not  the  type  of 
performing  organization  which  will  be 
the  recipient  of  the  award,  and  is  not 
necessarily  the  NSF  program  recom- 
mending the  award,  but  is  the  type  of 
project  which  is  to  be  conducted. 

d.  This  Manual  is  based  on  the  prem- 
ise that,  in  furtherance  of  its  basic 
mission  to  foster  the  health  of  science, 
NSF  grant  administration  requiremaits 
sliould  continue  to  be : 

I  a)  As  minimal  ajs  possible,  consistent 
with  the  need  to  enstrre  that  Federal 
funds  made  available  to  NSF  by  the  Con- 
gress are  wisely  spent  for  the  purposes 
intended ; 

lb  I  As  flexible  as  possible,  to  permit 
optimum  freedom  for  scientific  inquiry; 
and 

(c)  As  consistent  as  possible  among 
both  NSF  Programs  and  categories  of 
grantees  to  improve  mutual  understand- 
ing and  administrative  efBciency. 

122       DEFINITIONS 
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The  following  basic  -terms  pertaining 
to  NSF  awards  have  the  indicated  mean- 
ings. 

Assistance.  The  provision  of  money, 
services,  or  property  to  a  non-Federal 
recipient  for  the  purpose  of  supporting 
or  stimulating  activities  In  the  national 
interest. 

Award.  Grant  or  other  agreement 
awarded  by  NSF  under  the  authority  ol 
the  NSF  Act  of  1950,  as  amended,  and 
this  "Manual"  to  any  type  of  recipient 
to  supix)rt  a  science-related  project.  Ex- 
cludes contracts  for  the  procurement  of 
goods  or  services  for  Government  use. 

Awardee.  The  grantee  or  recipient  of 
other  assistance.  See  also  "performing 
organization." 

Award  Instrument.  The  document  by 
means  of  which  Federal  assistance  Is 
provided  to  a  recipient.  NSF  award  in- 
struments consist  of: 

a.  The  award  letter  and  any  num- 
bered amendments  thereto  (see  Exhibit 
2-7  •: 

b.  The  award  budget,  which  indicates 
the  amounts,  by  categories  of  expense, 
on  which  NSF  has  based  its  support  (see 
Exhibit  2-8 1 ; 


c.  The  proposal  referenced  in  the 
award  letter; 

d.  The  general  provisions  applicable  to 
that  type  of  NSF  award  (see  Appendix  >  ; 
and 

e.  Such  special  provisions  as  are  ap- 
plicable to  a  specific  award. 

Grant.  An  award  by  which  m<mey,  or 
property  provided  in  lieu  of  money,  is 
paid  or  furnished  by  the  Federal  Govern- 
ment to  a  recipient  under  a  program  that 
provides  financial  assistance,  support,  or 
stimulation  to  accomplish  a  public  pur- 
pose where  no  substantial  involvement  is 
anticipated  between  NSF,  acting  for  the 
Federal  government,  and  the  recipient 
during  performance  of  the  project. 

Grantee.  The  institution,  public  or  pri- 
vate nonprofit  organization,  or  other 
legally  accountable  entity  that  receives  a 
grant,  and  assumes  legal  and  financial 
responsibility  and  accountability  both  for 
the  awarded  funds  and  for  the  perform- 
ance of  the  grant-supported  activity.  In 
certain  cases,  a  grantee  may  be  an  indi- 
vidual in  the  United  States.  See  also 
"Awardee,"  "Performing  Organization,  ' 
or  "Recipient." 

Other  Agreement.  An  award  by  which 
money,  or  property  provided  in  lieu  of 
money,  is  paid  or  furnished  by  the  Fed- 
eral Government  to  a  recipient  under  a 
program  that  provides  financial  assist- 
ance, support,  or  stimulation  to  accom- 
plish a  public  purpose  where  substantial 
involvement  is  anticipated  between  NSF, 
acting  for  the  Federal  government,  and 
the  recipient  during  performance  of  the 
project.  The  term  "other  agreement" 
does  not  include  a  contract  which  is  re- 
quired to  be  entered  into  and  adminis- 
tered under  procurement  laws  and  regu- 
lations. 

Performing  organization.  The  organi- 
zation or  institution  which  conducts  a 
science  project  supported  by  an  NSF 
grant  or  other  agreement.  In* most  cases, 
same  as  awardee,  although  in  some  cases 
(e.g..  some  State  colleges  or  universities) 
the  "awardee"  may  be  a  legal  entity  re- 
lated to  but  different  from  "performing 
organization." 

Project.  The  activity  outlined  in  the 
proposal  and  approved  for  NSF  support. 

Recipient.  The  institution  or  organi- 
zation to  which  an  NSF  grant  or  other 
agreement  is  awarded.  See  also 
"awardee."  "grantee."  and  "performihg 
organization.  ' 

123       TYPES    OF    AWARD    INSTRUMENTS 

On  and  after  the  effective  date  of  this 
Manual,  non-procurement  award  instru- 
ments will  be  used  by  the  Foundation  as 
provided  below : 

123.1  Grants.  Grants  will  be  used  to 
support  performing  organizations  in 
carrying  out  activities  for  which  only 
minimum  NSF  Involvement  is  required 
during  performance.  The  activities  will 
be  carried  out  by  performing  organiza- 
tions in  accordance  with  the  grant  in- 
strument. NSF  will  monitor  perform- 
ance of  the  activities  to  tiie  extent  nec- 
essary to  keep  generally  Infoimed  of 
progress  and  to  assure  compUance  with 
the  applicable  standards  as  ootlined  in 
section  910,  "Monttortng  and  Reporting 
Project  Performance." 
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123.2  Other  Agreements.  Other 
agreements  will  be  used  by  NSF  for 
awards  when  NSF's  purpose  is  to  support 
or  stimulate  performing  organizations 
to  carry  out  activities  which  require  sub- 
stantial NSF  technical  or  management 
involvement  during  performance.  For 
example,  they  may  be  used  if  an  activ- 
ity is  complex  technically  and  mana- 
gerially.  requires  extensive  or  close  co- 
ordination with  other  Federally-sup- 
ported vvoric,  is  a  new  type  of  effort  or 
is  one  in  which  NSF  decides  to  be  in- 
volved. 

124  CATEGORIES  OF  NSF  GRANTS 

NSF  awards  two  basic  categories  ol" 
grants,  described  in  this  Section.  See  also 
section  250,  "Additional  Funding  Sup- 
port." 

124.1  Standard  Grants.  Standard 
grants  will  be  awarded  for  support  pe- 
riods ranging  from  six  months  to  three 
years.  Support  of  up  to  five  years  may  be 
awarded  in  exceptional  cases  where  tlie 
project  warrants  and  the  award  amount 
is  modest.  Funds  for  the  whole  award 
period  of  a  standard  grant  are  fully  obli- 
gated by  NSF  in  a  single  action. 

124.2  Continuing  Grants,  a.  Continu- 
ing grants  are  awarded  to  support  long 
term  projects  of  high  scientific  merit. 
Such  grants  provide  initial  support  for 
one  year  and,  subject  to  the  availability 
of  funds  and  satisfactory  progress  of  the 
work,  will  provide  additional  amiual  in- 
crements not  to  exceed  a  total  of  five 
years'  support  for  the  entire  project. 

b.  Normally  the  grant  instrument  will 
specify  the  full  term  to  be  supported  and 
the  dollar  amounts  for  each  future  an- 
nual increment  of  support.  For  awards 
with  annual  levels  exceeding  $200,000. 
the  grant  letter  may  state  an  approxi- 
mate suppWft  level  with  the  provision 
that  the  actual  level  will  be  negotiated 
annually.  See  section  253,  "Continuing 
Awards." 

125  CATEGORIES     OF     OTHER     NSF     AGREE- 

MENTS   [RESBfiVEDJ 

130  NSF -AWARDEE  RELATIONSHIPS 

131  BASIC  REQUIREMENTS 

An  NSF  award  is  made  to  an  organiza- 
tion, loiown  as  the  awardee,  rather  than 
to  the  individual  principal  investigator  or 
project  director  who  proposes  to  conduct 
the  project.  The  award  estabUshes  a  re- 
lationship between  NSF  and  the  recipient 
in  which : 

a.  NSF  agrees  to  provide  full  or  par- 
tial financial  support  for  the  costs  of  the 
project  to  be  performed  under  the  pro- 
visions of  the  award  instrument. 

b.  The  official  to  whom  the  award  letter 
is  addressed  agrees,  on  behalf  of  the 
recipient,  to  the  performance  of  the 
project,  to  the  prudent  management  of 
the  funds  provided  by  the  award  and  to 
the  provisions  of  the  award  instrument. 

132  AWARD    ACCEPTANCE 

a.  The  awardee  is  free  to  accept  or 
reject  the  award.  However,  in  the  ab- 
sence of  a  specific  acceptance,  action  to 
obtain  Federal  funds  constitutes  accept- 
ance of  an  award.  In  some  cases,  NSF 
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may  require  an  awardee  to  formally  ac- 
cept an  award  in  writing. 

140  NSF    ORGANIZATION 

141  GENERAL 

a.  Reporting  to  the  Director.  National 
Science  Foundation,  are  several  staff  Of- 
fices, the  EXirectorate  for  Administra- 
tion, and  six  scientific  technological  Di- 
rectorates. The  current  NSF  organiza- 
tion chart  is  at  Exhibit  1-2. 

b.  Of  most  direct  concern  to  awardees 
are  tlie  Central  Processing  Section  to 
which  formal  proposals  are  sent  (section 
200),  the  appropriate  NSF  Program  Of- 
ficer I  section  132.  below> .  the  Grants  and 
Contracts  Office  'section  133  below',  and 
the  Gr3ntee  and  Cash  M?.np.£,ement 
Branch  ■  section  134  below  < . 

142  NSF    PROGRAM    OFFICERS 

Tlie  NSF  Program  Officers  are  the 
principal  operational  persoiuiel  in  tlie  sci- 
entific technological  directorates.  They 
review,  evaluate  and  recommend  propos- 
als fo!-  award.  In  the  event  NSF  makes 
an  award,  the  scientific  aspects  will  be 
monitored  by  the  appropriate  NSF  Pro- 
gram Officer,  whose  name  and  telephone 
number  are  shown  in  award  instruments 
issued  on  and  after  the  effective  date  of 
this  Manual  (see  Exhibit  2-7 ».  Changes 
requiring  NSF  approval  must  be  ap- 
proved by  the  responsible  program  officer 
and,  in  some  cases,  by  the  grants  officer 
as  outlined  in  Chapter  Vl. 

143  DIVISION  OF  GRANTS  AND  CONTRACTS 

a.  The  NSF  Division  of  Grants  and 
Contracts  has  the  responsibility  for  as- 
suring that  any  proposed  award  is  con- 
sistent with  applicable  policy,  regula- 
tions, diiectives.  and  fund  certifications. 
The  Division  of  Grants  and  Contracts 
is  the  only  NSF  office  authorized  to  is- 
sue awarc^  letters  and  to  obligate  NSF 
funds  for  expenditures  under  awards. 

144  GRANTEE       AND        CASH       MANAGEMENT 

BRANCH 

The  Grantee  and  Cash  Management 
Branch  of  the  Division  of  Financial  and 
Administrative  Management  (telephone 
202-632-4006)  is  available  to  assist  the 
business  officer  in  matters  of  payment 
and  financial  reporting  discussed  in 
Chapter  IV. 

Exhibits: 

1-1     Public    Laws.    Executive    Orders,    and 

Other  Directives 
1-2     NSF  Organization  Chart 

Chapter  II. — Proposal  Submission.  Ev.^l- 

UATION.  AND  AWARD 

This  chapter  discusses  the  overall  as- 
pects of  a  proposal  becoming  an  award 
and  specifically  highlights  perspectives 
of  the  following  topics: 

200  Submission  of  Proposals 

210  Project  Notification  and  Review  *Synein 

220  Joint   Funding  Simplification   .\ci 

230  Evaluation  of  Proposals 

240  NSF  Award  Periods 

250  .Additional  Funding  Support 

200       SUBMISSION  OF  PROPOS.'.LS 

201  GENERAL 
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a.  NSF  makes  awards  for  tlie  following 
general  purposes:  basic  research:  applied 
research;  science  education :  studies,  sur- 
veys and  analjses;  science  information: 
equipment  and  facilities;  ship  operations 
and  oceanographic  facilities:  science 
policy  and  teclinology  assessment;  inter- 
governmental science  activities:  interna- 
tional cooperative  scientific  activities: 
symposia,  workshops  and  conferencc^: 
research  initiation;  dissertations:  group 
travel,  and  mdividual  travel. 

b.  Tlie  purpose  of  a  proposal  is  t^  pro- 
vide a  statement  establishing  the  ob- 
.'ecti\es  and  the  scientific  significance  of 
the  proposed  activity,  the  technical  ade- 
quacy of  the  project  director  principal 
investigator  and  of  the  institutional  base, 
and  the  level  of  funding  requii-ed.  Ex- 
cluding group  travel  and  individual 
travel,  the  proposal  should  also  estab- 
lish tlie  suitability  of  the  methods  or 
approach  to  be  used. 

c.  The  proposal  is  intended  to  persuade 
the  Foundation's  scientific  and  technical 
staff  and  members  of  the  scientific  com- 
munity <  who  will  review  the  propHjsal  and 
advise  the  Foundation >  that  the  pro- 
posed activity  is  both  sound  and  worthy 
of  support  under  the  NSF  criteria  for  the 
selection  of  research  projects  (Exhibit 
2-1  < .  or  such  otlier  specific  criteria  as  are 
specified  m  the  applicable  publication 
described  in  section  202.  The  proposal 
should  be  succinct,  self  contained  and 
written  with  care  and  thoroughness. 

d.  Before  submitting  the  proposal  to 
NSF,  the  authorized  organizational  rep- 
resentative should  determine  that, 
among  other  things: 

<  1 '  The  proposed  project  is  consistent 
with  the  ixjlicies  and  goals  of  the  sub- 
mitting organization: 

(2t  The  organization  has.  or  can  make 
available,  the  necessary  f  acihties.  general 
purpose  equipment,  most  of  the  special 
purpose  equipment,  and  services  for  the 
conduct  of  the  project; 

( 3 1  The  organization  can  make  avail- 
able the  necessarj-  personnel  for  the 
amounts  of  time  estimated  to  be  required : 

'4'  The  organization  has  legal  author- 
ity to  accept  awards  and  the  requisite 
policies,  procedures,  and  personnel  to 
meet  the  standards  shown  in  Chapter 

m; 

( 5 1  The  total  costs  estimated  to  be  re- 
quired for  the  conduct  of  the  project  are 
reasonable  and  there  is  a  plan  for  meet- 
ing such  costs  either  from  award  funds 
or  from  some  other  source : 

(6'  If  the  proposal  is  for  a  research 
project  whicli  has  not  specificallv  been 
solicited  by  NSF.  the  submitting  organi- 
zation is  willing  to  share  in  the  costs  of 
such  project  as  outlined  in  section  642: 

(7i  The  costs  which  NSF  is  being 
asked  to  support  are  allowable  and  the 
treatment  of  such  costs  as  direct  or  indi- 
rect in  the  proposal  budget  is  consistent 
with  Federal  cost  principles  and  with  the 
policies  of  the  submit tjpg  organization 
I  see  Chapter  V  > . 

e.  If  the  submitting  organization  does 
not  alreadj-  have  an  indirect  cost  base 
and  rate  recognized  by  NSF  or  by  the 
Cognizant  Federal  Negotiating  Agency, 
an  indirect  cost  proposal  should  be  sepa- 
rately submitted. 
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f.  If  not  previously  done,  the  submit- 
ting organization  siiotild  also  separately 
furnish  the  organization  and  manage- 
ment information  described  In  section 
340  and  the  Civil  Rights  Assurance  de- 
fcribed  in  section  700. 

.     2       NSF      MECHANISMS      FOR      GENERATING 
PROPOSALS 

Program  announcements  will  be  used 
u  generate  unsolicited  proposals  for  NSF 
support.  Any  resultant  award  will  gen- 
erally be  in  ttie  form  of  a  grant.  Program 
Solicitations  will  be  used  to  generate  so- 
licited proposals  for  NSF  support  in  tar- 
geted areas.  Any  resultant  award  will 
either  be  a  grant  or  other  agreement.  Re- 
quests for  Proposals  (RFP's)  will  be  used 
to  generate  proposals  for  the  procure- 
ment of  products  or  services  for  NSF  or 
the  Government.  Any  resultant  award 
will  be  in  the  form  of  a  contract.  Basic 
guidance  for  the  use  of  each  mechanism 
follows: 

202.1  Program  Announcement.  In- 
cludes program  brochures,  announce- 
ments, gtildelines  for  submission  of  pro- 
posals, published  program  plans,  etc. 
Program  Announcements  are  the  pri- 
mary mechanisms  used  by  NSF  to  gen- 
erate proposals.  The  information  and 
general  guidelines  provided  may  be  ap- 
plicable to  an  entire  program  directorate 
or  to  a  single  program  element.  Program 
Announcements  do  not  identify  specific 
projects,  generally  do  not  contain  pro- 
posal due  dates  and  tend  to  have  a 
greater  life  expectancy  than  other  pro- 
posal generation  mechanisms.  Proposals 
submitted  in  response  to  program  an- 
nouncements are  considered  unsolicited 
and  if  for  research,  the  resulting  awards 
are  subject  to  statutory  cost  sharing. 
(See  section  640.  "Cost  Sharing  and 
Matching.")  Proposals  are  evaluated 
pursuant  to  general  evaluation  criteria 
(see  Exhbit  2-1 )  and  compete  with  each 
other  but  less  directly  than  under  so- 
licitation mechanisms. 

20i.2  Program  Solicitation.  More 
definitive  and  specific  than  a  program 
announcement,  it  generally  describes 
types  of  projects  the  program  wishes  to 
fund  and  normally  applies  for  a  more 
limited  period  of  time,  with  specific  pro- 
posal due  dates,  as  contrasted  with  the 
more  open-ended  program  announce- 
ment. Competition  among  proposals  is 
more  focused,  and  special  evaluation  and 
selection  procedures  are  identified  and 
used.  Statutory  cost  sharing  is  not  re- 
quired and  awards  may  provide  for  full 
costs,  and  fees  where  appropriate. 
-  202.3  Request  for  Proposals.  This  is  a 
procurement  solicitation  mechanism  un- 
der the  Federal  Procurement  Regulations 
(Title  41,  (Chapter  1.  <::rPR)  as  amplified 
by  the  NSF  procurement  regiilations 
(Title  41.  Chapter  25.  CFR).  Proposals 
are  usually  generated  for  one  specific 
award  for  that  particular  project.  Statu- 
tory cost  sharing  is  not  required  and 
awards  may  provide  for  full  costs  and 
fees  where  appropriate.  This  Manual  is 
not  aplicable  to  procurement  transac- 
tions. 
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S03      BASIC    OUTLim    FOR    PRZPARING    AND 
SUBUTTINO    PROPOSALS 

203.1  Categories  of  Applicants,  a.  Pro- 
posals to  NSF  for  nonprocurement  sup- 
port may  be  recived  from  and  awards 
made  to  the  following  types  of  perform- 
ing organizations,  defined  in  section 
340.1: 

(1)  Nonprofit  Academic  Institutions 
(Colleges  and  Univei-sities » ;  | 

(2)  Other  Nonprofit  Organizations 
I  such  as  independent  museums ;  observa- 
tories; research  laboratories;  hospitals; 
stock  centers;  consortia;  professional, 
scientific  and  educational  associations 
or  societies;  and  similar  organizations. 

•  3)  Commercial  firms  (including  profit 
making  educational  institutions)  ; 

(4)  State  and  local  governments  and 
agencies  thereunder; 

(5)  Foreign  Institutions  or  Organiza- 
tions; 

a.  The  Foundation  rarely  provides 
dollar  support  to  foreign  institutions. 
However,  support  may  be  provided  to 
foreign  institutions  utilizing  U.S. -owned 
excess  foreign  currencies  (See  section 
730,  "International  Considerations"). 

b.  NSF  rarely  awards  grants  to  un- 
aflBliated  scientists  or  other  individuals 
who  are  not  employed  by  any  of  the 
above  organizations  or  institutions.  How- 
ever. NSF  may  provide  support  (i.e.,  air- 
line tickets)  for  international  travel  (see  ■ 
section  734,  "International  Travel  Sup- 
port Awards")  directly  to  individual  sci- 
entists, regardless  of  organizational  aflili- 
atlon. 

c.  Proposals  for  NSF  support  may  also 
be  received  from  and  interagency  sup- 
port agreements  concluded  with  other 
Federal  agencies. 

203^  When  To  Sv,bmit  Proposals. 
Unsolicited  proposals  should  be  for- 
mally submitted  to  NSF  at  least  six 
and  preferably  eight  months  prior  to 
the  requested  effective  date  of  the  proj- 
ect activity.  Proposals  may  be  submit- 
ted at  any  time  unless  they  are  in  re- 
sponse to: 

a.  A  Program  Solicitation  (frequently 
used  by  NSF's  Applied  Research  Direc- 
torate). Program  Solicitations  always 
have  fixed  deadlines  for  receipt  of  pro- 
posals by  NSF  (see  section  202.2,  "Pro- 
gram Solicitation") . 

b.  Those  "Program  Announcements." 
"Guides  for  Preparation  of  Proposals," 
etc.  that  contain  fixed  deadlines  for 
receipt  of  proposals  by  NSF  (see  section 
202.1,  "Program  Announcement").  Most 
of  the  proposals  received  by  NSF's  Edu- 
cation Directorate  are  in  response  to 
"Guides  for  Preparation  of  Proposals" 
containing  fixed  deadline  dates.  Both  the 
Applied  Research  Directorate  and  the 
Education  Directorate  as  well  as  NSF's 
Division  of  Science  Information  fre- 
quently issue  "Program  Announcements" 
with  fixed  deadline  dates. 

203.3  Where  to  Submit  Proposals.  Un- 
less stated  otherwise  in  a  Program  Solic- 
itation, Program  Annoimcements,  etc.,  15 
copies  of  each  proposal  should  be  for- 
warded to: 


Central  Pro,::ssIng  Section,  National  Slence 
Foundation.  Waslilngton,  D.C.  20550 

The  Foundation  will  acknowledge  re- 
ceipt of  each  prc^XKal  and  assign  an 
identification  number  which  should  be 
referred  to  in  all  future  correspondence 
concerning  the  proposal. 

203.4  Standard  Application  Forms,  c. 
NSF  does  not  have  an  "application  kit ' 
and  does  not  prescribe  the  use  of  stand- 
ard preapplication  or  application  forms, 
except  for  proposals  to  programs  covered 
by  the  Project  Notification  and  Review 
System  of  OMB  Circular  A-95,  and  by 
Attachment  M  to  OMB  Circular  A-110. 
See  Section  210,  "Pi-oject  Notification 
and  Review  System." 

203.5  NSF  Proposal  Format,  a.  Pro- 
posals consist  of  three  parts:  cover  page, 
narrative,  and  budget.  (Supplemental 
documents  should  be  placed  in  one  or 
more  appendixes.) 

b.  Proposals  being  forwarded  to  a  par- 
ticular program  in  NSF  in  response  to 
a  "specific"  NSF  program  issuance 
should  follow  instructions  therein  on 
what  to  submit. 

c.  Other  proposals  should  follow  the 
guidelines  set  forth  in  appropriate  gen- 
eral NSF  brochures,  such  as  "Grants  for 
Scientific  Research"  or  "RANN  Guide- 
lines for  the  Preparation  of  Unsolicited 
Proposals  and  the  Operation  of  Proj- 
ects." k 

d.  A  brief  synopsis  of  what  to  submit 
follows : 

<  1 )  Cover  Page — Except  for  proposal? 
to  programs  covered  by  A-95  (see  section 
210),  the  cover  page  should  follow  the 
general  format  of  Exhibit  2-3,  or  the  ap- 
plicable program  Announcement,  Bro- 
chure, Solicitation,  etc.  (See  section  203.6 
on  "Proposal  Signatures.") 

(2)  Narrative — The  Narajative  con- 
tains a  brief  abstract  (200-300  words), 
table  of  contents,  what  is  being  proposed, 
objectives  and  significance  of  the  pro- 
posal, general  plan  of  achieving  these 
objectives,  relation  to  the  current  sta- 
tus of  the  topic  of  the  proposal  addresses, 
outline  (with  pertinent  references)  of 
what  has  been  done  on  the  topic  to  date, 
plans  for  making  the  results  of  the  proj- 
ect known  and  widely  available,  assur- 
ance that  the  proper  f  acihties  and  equip- 
ment are  available,  justification  for 
equipment  (see  section  204.2  )and  con- 
sultants (see  section  204.1) ;  the  princi- 
pal publications  of  senior  personnel  dur- 
ing the  past  five  years,  location  of  work 
to  be  performed  if  off  campus  or  away 
from  headquarters,  and  vitae  of  senior 
personnel.  Included  with  the  vitae  should 
be  information  on  all  current  awards  or 
consultant  arrangements  to  which  time 
is  committed  (title  of  project,  beginning 
and  ending  date  of  award,  amoimt  of 
time  (man  months)  being  devoted  to  the 
project  and  salary  arrangements  thereto, 
source  of  fimds,  annual  budget  level) .  In 
addition,  the  vitae  should  provide  simi- 
lar data  on  all  proposed  projects  which 
are  being  considered  by  or  which  wiU  be 
submitted  In  the  near  future  to  other 
possible  sponsors,  including  other  NSF 
programs. 
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<3)  Proposal  Budget— See  Exhibit  2-4 
for  suggested  f  wmat. 

203.(S  Provosal  Signatures.  NSP  re- 
quires that  the  original  oS.  each  proposal 
for  NSP  support  be  signed  by  the  prin- 
cipal Investigator  (PI) ,  and  co-principal 
Investigator  if  more  than  one  principal 
investigator  is  involved  in  the  project, 
or  project  director  (s)  (PD)  who  wishes 
to  undertake  the  project,  and  be  endorsed 
by  the  authorized  organizational  repre- 
sentative or  his  designee.  Proposing  or- 
ganizations may  have  additional  signa- 
ture requiremoits.  The  principal  investi- 
gator (PI)  /project  director  (PD)  is  the 
Individual  designated  by  the  performing 
organization  and  approved  by  NSF  who 
will  be  responsible  for  the  scientific  or 
technical  direction  of  the  project.  The 
term  "principal  investigator "  generally 
Is  used  In  basic  research  projects,  while 
the  term  "project  director"  generally  is 
used  in  science  education  and  other  proj- 
ects. The  authorized  (urganizatlonal  rep- 
resentative Is  the  administrative  official 
who  is  empowered  to  commit  ttie  propos- 
ing organization  to  the  conduct  of  a  proj- 
ect If  NSF  agrees  to  support  it. 

a.  PI  Signature.  The  signature  of  the 
principal  Investigator/project  director 
signifies  the  agreement  of  the  signer  to 
assume  respcoisibilit^  for  the  scientific  or 
technical  direction  of  the  project  and  for 
the  preparation  of  required  technical 
reports. 

b.  Organizational  Endorsement.  By  en- 
dorsing the  cover  sheet,  the  authorized 
organizational  representative  affirms  on 
behalf  of  the  proposing  organization  that 
all  the  requirements  outlined  In  this 
Manual  for  hsutidling  and  managing 
awards  can  be  met. 

204       PROPOSALS      IN\OLVlNC.       CONSVLTANT 
SERVICES  OR  EQUIPKENT 

204.1  Consultant  Services,  (a)  If  the 
need  for  a  particular  consultant  is  an- 
ticipated, and  is  approved  by  the  or- 
ganization's prior  approval  system  (sec- 
tion 613).  the  requirement  should  be 
shown  In  the  proposal  narrative  and 
budget  (see  section  203.5d) . 

(b)  Provision  Tor  fimds  in  item  j  of 
the  Award  Budget  (Exhibit  2-8)  nor- 
mally will  constitute  NSP  approval  for 
the  expenditure  of  Federal  funds  for  the 
services  outlined  in  the  proposal,  subject 
to  audit  verification. 

(c)  Unless  contemplated  in  the  pro- 
posal and  approved  in  the  award,  the 
use  of  consultant  services  is  not  au- 
thorized in  grants. 

(d)  For  other  agreements,  if  consultant 
services  not  contemplated  in  the  pro- 
posal subsequently  are  needed,  the 
awardee  must  request  such  NSF  ap- 
provals as  are  required  by  the  terms  of 
the  agreement. 

204.2  Equipment,  it  a  proposal  for 
NSP  support  involves  the  purchase  or 
lease  of  "expensive  special  purpose 
equipment"  (i.e.,  having  a  imit  acquisi- 
tlcHi  cost  exceeding  $25,000) ,  the  au- 
thorised organizational  representative 
must  certify  oai  the  proposal  budget  (Ex- 
hibit 2-4)  that  the  equipment  Is  (a)  es- 
sential and  not  reasonably  avaflable  and 
accessible  to  the  project  and.  If  funded 
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by  NSF  will  be  subject  to  (b)  reasonable 
Inventory  controls  and  m»inUt\An^  pgf^ 
cedures  and  (c)  orsanlzatloDal  policies 
designed  to  enhance  multiple  or  shared 
use  tm  other  projects  if  such  other  use 
will  rK)t  Interfax  with  the  work  on  the 
project  for  which  the  equipment  is  being 
acquired  (see  section  332,  "Equipment 
Management  Standards"  > . 

205      PROPOSALS  FOR  MASTER  AWARDS 

205.1  Definition.  A  proposal  for  a 
master  award  is  a  proposal  from  one  in- 
stitution or  organization  for  support  of 
a  project  which  will  be  carried  out 
through  an  ad  hoc  cooperative  arrange- 
ment between  or  among  the  proposed 
awardee  and  one  or  more  other  extra- 
mural performers  which  are  legally  in- 
dependent of  the  proposed  awardee.  Ex- 
amples of  such  projects  are: 

a.  Those  in  which  investigators  at  two 
or  more  Independent  organizations  carry 
on  various  phases  of  the  principal  activ- 
ity of  the  project. 

b.  Those  in  which  cooperating  or- 
ganizations provide  essential  services  or 
common  data  information  for  the  proj- 
ect. 

205.2  Tentative  Agreements.  Prior  to 
submission  of  a  proposal  for  a  master 
award,  the  proposing  coordinating 
principal  investigator  or  project  director 
and  the  submitting  organization  and  all 
cooperating  organizations  should  reach 
tentative  agreement  on  both  the  scienti- 
fic and  administrative  aspects  of  the  pro- 
posed cooperative  project. 

205.3  Informal  Proposal.  Submission 
of  an  informal  proposal  to  the  cognizant 
NSP  Program  is  encouraged  prior  to 
formalizing  the  application  for  a  Master 
award. 

205.4  What  to  Submit,  a.  The  formal 
proposal  should  contain  the  Information 
requested  in  the  proposal  submission  re- 
quirements of  the  applicable  NSP  Pro- 
gram (see  section  203.5,  "NSP  Proposal 

.Format").  It  should  clearly  outline  the 
prime  awardee,  the  scope  of  the  work  to 
be  undertaken  by  each  of  the  cooperat- 
ing institutions,  identify  the  overall  proj- 
ect director  and  the  principal  tavestiga- 
tors  at  each  cooperating  organization, 
and  outline  procedures  for  monitoring 
and  directing  the  project  effort.  In  Ueu 
of  the  single  proposal  budget  required 
by  other  awards.  It  should  contain  sepa- 
rate proposed  budgets,  listing  both  direct 
and  indirect  costs,  for  each  cooperating 
organization.  The  budget  for  the  prospec- 
tive awardee  should  show  the  budget 
line  items  for  that  Institution,  and.  tmder 
the  "other  direct  cost"  category,  the  to- 
tals of  the  proposed  award  amounts  for 
the  cooperating  institutions. 

b.  The  formal  proposal  cover  page 
should  contain  a  certiflcatl<m.  signed  by 
the  over-all  Project  Director  and  author- 
ized organizational  representative,  in- 
dicating that  appropriate  scientists  and 
administrative  officials  in  each  cooperat- 
ing organization  concur  In  the  sutails- 
slon  of  this  proposal  and  agree  to  con- 
duct their  pert  of  the  project.  If  ap- 
proved. 

205.5  Formal  Agreement  Bettoeen 
Auxirdee    and    Cooperating    Organiza- 
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tions—&.  General.  PoUowing  receipt  ol 
an  NSP  master  award,  the  awardee 
diould  formalize  by  contract  or  other 
agreemeit,  the  tentative  agreement  pre- 
viously negotiated  with  each  cooperating 
organization.  The  agreement  will  set  out 
the  operational  gulddUnes  for  control 
and  direction  of  the  project  effort  to 
facilitate  a  smoothly  fimctioning  coop- 
erative venture.  Each  contract  or  other 
agreement  should  provide  for  the  provi- 
sions summarized  In  b  through  i  below, 
b  Scientific  Considerations.  The  agree- 
ment should  Identify  the  coordinating 
principal  investigator  or  project  director 
and  the  responsible  perscms  at  each  co- 
operating organization  and  describe  their 
responsibilities  in  the  project.  Specific 
procedures  for  mcmitoring  and  directing 
the  project  effort,  and  for  required  tech- 
nical reports,  should  also  be  delineated. 

c.  Fiscal  Considerations.  The  agree- 
ment should  cite  specific  procedures  to 
be  fcdlowed  in  funding  cooperating  or- 
ganizations for  their  effort  and  should 
Include  dollar  ceilings,  the  time  schedule 
and  method  of  payment,  the  type  of 
supporting  documents  required,  and  pro- 
cedures for  review  and  approval  of  ex- 
penditure of  award  funds  at  each  orga- 
nization. 'See  Cliapters  V,  "Allowability 
of  Costs,"  and  IV,  "Payment  and  Finan- 
cial Reporting  Requirements." 

d.  Project  Changes.  The  agreement 
should  provide  tor  awardee  approval  of 
the  types  of  project  changes  by  coop- 
erating institutions  which  Chapter  VI 
requires  be  approved  by  NSP. 

e.  Equipment.  The  agreanent  should 
provide  for  the  management  of  equip- 
ment acquired  with  fimds  made  avtulable 
through  the  award.  Unless  otherwise 
specified  by  the  KSP  award  letter,  the 
agreement  may  provide  that  title  will 
vest  either  in  the  awardee  or  the  cooper- 
ating organization,  (if  an  academic  In- 
stitution or  other  public  or  prlrate  non- 
profit organization)  with  disposition  to 
be  consistent  with  the  provisions  of  sec- 
tion 770,  "Equipment  Title.  Use,  and  Dis- 
position." 

f.  Auxird-related  Income.  Unless  other- 
wise specified,  the  agreement  should  pro- 
\ide  for  the  mansigement  of  any  income 
generated  as  a  result  of  the  award,  in  a 
manner  consistent  with  section  650. 
"Project  Income." 

g.  Patents  arid  Copyrights.  Unless 
otherwise  specified,  the  agreement  should 
provide  for  pubUcation  and  copyrights, 
rights  in  data,  and  patents  and  inven- 
tions in  a  manner  consistent  with  .section 
750.  "Intangible  P^t>perty." 

h.  Records  Retention  and  Audit.  The 
agreement  should  contain  provL<;ions 
analogous  to  those  in  section  680.  "Rec- 
ords Retention  and  Audit." 

1.  Civil  Rights  Assurance — Snbrccip- 
ient.  The  agreement  should  contain  nec- 
essary Kubreclplent  ctvfl  rights  language. 
See  section  704,  "CivU  Rights  A.s5ur- 
ance — Subrectpient." 

306      SALARY  INTORICATIOK  AND  DISCLOSURK 

SXTIIE 

a.  Proposals  for  NSP  aupport  are  nor- 
mally reviewed  not  only  by  F\>undation 
staff  but  also  by  selected  outride  renew- 
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ers  chosen  for  their  knowledge  in  the 
subject  areas  of  proposed  projects.  An 
integral  part  of  most  proposals  Is  a 
budget  which  Includes  the  proposed  com- 
mitment to  the  project  by  named  senior 
personnel  of  a  specified  amount  of  time 
or  effort  for  which  the  proposakcequests 
NSP  support  and  the  corresponding  sal- 
ary amounts.  Unless  the  proposing  orga- 
nization itemizes  these  salary  amounts  in 
a  separate  statement,  rather  than  in  the 
budget  itself,  this  information  is  avail- 
able to  outside  reviewers  as  part  of  the 
evaluation  process. 

b.  Any  organization  submitting  a  pro- 
posal for  support  under  any  NSP  pro- 
gram has  the  option  of  listing  in  a  sepa- 
rate schedule  the  salary  amounts  for 
named  senior  project  personnel  which  it 
proposes  be  reimbursed  through  an  NSP 
award.  If  this  option  is  selected,  the  pro- 
posal budget  may  substitute  asterisks  for 
the  expressions  of  both  the  time  or  effort 
for  which  NSF  support  is  requested  and 
the  corresponding  salary  amounts.  In 
this  event,  the  omitted  information  is  to 
be  furnished  in  a  separate  salary  sched- 
ule with  the  legend.  "It  is  requested  that 
the  following  salary  information  not  be 
released  to  persons  outside  the  Govern- 
ment." two  copies  of  which  should  be 
attached  to  the  original  proposal  budget 
only.  Whether  or  not  the  option  is  exer- 
cised, the  proposal  budget  should  con- 
tinue to  list  the  names  of  senior  project 
personnel:  the  total  senior  personnel 
salaries  for  which  NSP  funding  is  re- 
quested: and  other  totals  called  for  in 
the  budget  format. 

c.  Proposals  resulting  in  NSF  awards. 
Including  the  budget,  become  part  of  the 
award  instrument  and  will  be  made 
available  to  the  public,  upon  request,  pur- 
suant to  NSF  procedures  under  the  Free- 
dom of  Information  Act  of  1974  (see 
I  722.4,  "PYeedom  of  Information  Act.") 
However,  any  separate  salary  schedule 
bearing  the  legend  described  in  the  pro- 
ceeding paragraph  will  be  considered 
confidential  and  withheld  from  release 
to  the  extent  permitted*  by  law. 

207       ENVIRONMENTAL  IMPACT  STATEMENT 

a.  The  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.8.C.  4332)  re- 
quires that  Federal  agencies  add  envi- 
ronmental considerations  to  those  cri- 
teria which  are  traditionally  used  to  de- 
cide on:  (1)  New  (proposed)  actions  to 
be  taken,  and  (2)  the  continued  funding 
of  ongoing  actions.  "Environmental"  en- 
compasses all  actions  that  affect  the 
quality  of  the  human  environment. 

b.  Identlflcaiton  of  actual  and/or 
potential  environmental  impacts  requires 
the  continuous  analysis  of  ongoing 
actions.  Awardees  must  provide  informa- 
tion In  the  proposal  on  such  impacts  (and 
any  changes  that  occur  during  the  course 
of  the  award)  sufficient  to  assist  Founda- 
tion ofQcials  in  assessing  the  environ- 
mental consequences  of  ongoing  actions. 
NSP  will  determine  (1)  the*  adequacy  of 
the  information  submitted:  (2)  whether 
or  not  additional  Information  Is  needM: 
and  (3)  whether  or  not  a  full  scale  en- 
vironmental impact  statement  will  be 
necessary. 
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c.  The  NSP  regulation  is  contained  in 
45  CPR  Part  640. 

208      FLOOD   DISASTER   PROTECTION   ACT 

a.  The  Flood  Disaster  Protection  Act 
of  1973  (28  U.S.C.  4001  et.  seq.)  provide 
that  no  Federal  agency  shall  approve  anry 
financial  assistance  for  "acquisition  6» 
construction"  purposes  for  use  in  any 
area  identified  by  the  Department  ol 
Housing  and  Urban  Development  (HUD) 
as  an  area  having  special  flood  hazards 
and  in  which  the  sale  of  flood  insurance 
has  been  made  available  under  the  Na- 
tional Flood  Insurance  Act  of  1968  un- 
less the  building  and  any  related  equip- 
ment is  covered  by  adequate  flood 
insurance. 

b.  NSF  awardees  located  in  special 
flood  hazard  areas  identified  by  HUD  and 
where  the  sale  of  flood  insurance  has 
been  made  available  under  the  National 
Flood  Insurance  Act,  will: 

( 1 )  With  respect  to  NSF  awards  for  the 
construction  of  a  building  or  facility, 
furnish  the  necessary  proof  of  compliance 
with  the  Act  before  an  award  can  be 
made,  regardless  of  the  dollar  amount  of 
the  award. 

(2)  With  respect  to  NSF  research 
awards,  and  any  other  award  where 
assistance  for  repair,  alteration,  or  im- 
provement of  a  building  or  facility  is 
incidental,  proof  of  compliance  with  the 
Act  win  be  necessary  only  where  the 
line  item  amount  budgeted  for  repair, 
construction  or  improvement  exceeds 
$10,000. 

c.  In  the  above  cases  where  insurance 
is  required,  the  proposal  should  contain 
either  a  certification  that  (a)  the  facili- 
ties or  equipment  are  not  located  in  an 
identified  special  flood  hazard  area  or 
(b)  adequate  flood  insurance  imder  thb 
Act  has  been  obtained. 

d.  Applicants  requiringlflood  insurance 
coverage  should  contact  their  local  gov- 
ernment or  local  federally  Insured  finan- 
cial institutions  to  determine  areas  iden- 
tified as  having  si)ecial  flood  hazards  and 
the  availability  of  flood  Insurance  in  their 
commtmlty. 

209      PROTECTION    OF    PROPERTIES    IN    THE 
NATIONAL  REGISTER  OF  HISTORIC  PLACBS 

The  Natl(Hial  Historic  Preservation  Act 
of  1966  (16  U.S.C.  470)  requires  that  Fed- 
eral Agencies  institute  procedures  to  as- 
sure that  where  as  a  result  of  Federal 
action  or  assistance  a  i>roperty  listed  on 
the  National  Register  of  Historic  Places 
(by  the  Federal  Advisory  Council  on  His- 
toric Preservation)  is  to  be  substan- 
tially altered  or  demolished,  timely  steps 
be  taken  to  make  or  have  mtide  records, 
including  measured  drawings,  photo- 
graphs and  maps,  of  the  property,  and 
that  copy  of  such  records  then  be  depos- 
ited In  the  Library  of  Congress  for  future 
use  and  reference. 

Proposed  awardees  must  provide  such 
Information  in  the  proposal  on  such  al- 
terations or  demollshments  (and  any 
changes  that  occur  during  the  course  df 
the  award)  in  order  that  NSP,  In  con- 
Junction  with  the  Advisory  Coimcll  on 
Historic    Preservation,    may    determine 


what  steps  need  to  be  taken  by  the 
awardee  to  protect  or  establish  and  pre- 
serve the  record  of  the  property. 

210  PROJECT     NOTIFICATION     AND     REVIEW 
SYSTEM     (PNRS) 

211  BACKGROUND 

a.  OMB  Circular  A-95  (Revised  Janu- 
ary 2,  1976)  Implements  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act  of.  1966,  Title  IV  of  the 
Intergovernmental  Cooperation  Act  of 
1968,  and  section  102(2)  (c)  of  the  Na- 
tional Environmental  Policy  Act  of  1969 
by  establishing  requirements  relating  to: 

(1)  A  Project  Notification  and  Review^ 
System  (PNRS)  iPart  I), 

(2)  Direct  Federal  development  (Part 
H). 

(3)  State  plans  (Part  HI),  and 

(4)  Coordination  of  planning  in  multi- 
jurisdictional  areas  (Part  IV). 

b.  Attachment  M  to  OMB  Circular 
A-110  promulgates  a  standard  form  (SF 
424)  to  be  used  as  a  face  sheet  for  appli- 
cations for  support  under  programs  cov- 
ered by  Part  I  of  Attachment  A  to  A-95, 
as  an  optional  notification  of  intent  by 
applicants,  and  as  a  Federal  report  form 
of  actions  taken  on  such  applications. 

c.  NSF  has  no  programs  involving  the 
use  of  land  or  the  construction  of  pub- 
lic works  in  metropolitan  areas,  no  de- 
velopment assistance  programs,  no  pro- 
grams requiring  State  plans  as  a  condi- 
tion of  assistance,  none  involving  coor- 
dination of  planning  in  multijurisdic- 
tional  areas,  and  no  programs  of  grants- 
in-aid  to  State  and  local  governments  as 
defined  in  Section  106  of  the  Intergov- 
ernmental Cooperation  Act. 

d.  Therefore,  except  for  environmental 
aspects,  covered  in  section  207  of  this 
"Manual,"  OMB  Circuit  A-95  would  not 
normally  be  applicable  to  NSF.  However, 
since  our  Intergovernmental  Science 
Program  is  related  to  certain  aspects  of 
the  afore  cited  programs,  it  is  included 
among  the  hst  of  those  programs  cov- 
ered by  the  PNRS  requirements  of  A-95 
(listed  in  the  "Catalog  of  Federal  Do- 
mestic Assistance"  as  number  47.036)  as 
of  the  date  of  the  Manual. 

e.  Treasury  Circular  1082  provides  pro- 
cedures for  the  notification  to  States  of 
award  information.  In  view  of  d,  above, 
NSF  uses  the  supplemental  reporting 
procedures  of  subparagraph  6B  of  TC 
1082,  summarized  in  section  212d,  below. 

f .  The  NSF  regulations  to  implement 
OMB  Circular  A-95  and  Treasury  Cir- 
cular 1082  are  contained  in  45  CFR  Part 
660. 

212      PNRS    PROCEDURES 

a.  Any  organization  desiring  to  submit 
a  proposal  for  support  under  the  Inter- 
governmental Science  Program  must  (1) 
notify  the  appropriate  State  clearing- 
house in  Exhibit  2-5  of  Intent  to  apply 
for  NSP  suppcH-t,  using  the  notification 
form  and  procedures  prescribed  by  the 
clearinghouse;  and  (2)  use  the  standard 
Federal  Assistance  Application  Form  (SP 
424) ,  reproduced  in  Exhibit  2-6,  as  the 
"face  sheet"  for  the  proposal,  in  lieu  of 
the  NSP  "cover  page"  format  illustrated 
in  Exhibit  2-3. 
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b.  NSF  win  return  to  the  originator 
any  formal  proposal  to  the  Intergovern- 
mental Science  Program  which  does  not 
contain  the  State  Application  Identifier 
(SAD  number  and  certification.  How- 
ever, unless  the  proposal  is  for  support 
under  the  Intergovernmental  Science 
Program,  such  State  clearinghouse  forms 
are  neither  required  nor  desired  by^NSF. 
They  c(»istitute  unnecessary  paperwork 
which  serfes  no  useful  purpose  for  NSP. 

c.  Within  seven  days  of  taking  action 
■  declination  or  award)  on  the  proposal, 
NSF  will  complete  the  SF  424  and  return 
it  to  the  State  clearinghouse. 

d.  To  implement  the  related  require- 
ments of  Treasurj-  Circular  1082,  NSF 
will  furnish  to  each  State  Central  Infor- 
mation Reception  Agency  (SCIRA)  listed 
In  Exhibit  2-5  a  quarterly  "Statewide 
Award  Report,"  summarizing  basic  data 
on  each  award  to  any  Institution  or  orga- 
nization within  the  State,  under  any  NSF 
program. 

220       JOINT  FUNDING  SIMPLIFICATION  ACT 

a.  The  Joint  Funding  Simplification 
Act  of  1974  (42  U.S.C.  4251  et  seq.)  pro- 
vides for  State  and  local  governments 
and  nonprofit  organizations  to  combine 
State  and  Federal  resources  in  support 
of  projects  of  common  interest  to  the 
governments  and  organizations  con- 
cerned. 

b.  OMB  Circular  A-111  has  established 
procedures  for  the  submission  of  applica- 
tions for  joint  funding  through  State 
and  areawide  clearinghouses  and  Federal 
Regional  Coimcils. 

c.  NSP  has  been  unable  to  identify  any 
of  its  programs  which  are  particularly 
suitable  or  appropriate  for  funding  un- 
der the  A-111  procedures.  Prospective 
applicants  should  make  preliminary  in- 
quiries to  the  Foundation  before  initiat- 
ing formal  awlications. 

230  EVALUATION  OF  PROPOSALS 

231  PEER  REVIEW  AND  MERIT  SELECTION 

The  National  Science  Foundation's 
scientists,  engineers  and  other  program 
experts  evaluate  all  proposals  submitted 
to  the  PVumdatlon.  To  assist  them  In  the 
evaluation  process  they  generally  obtain 
the  advice  of  scientists  and  others  who 
are  specialists  in  the  fields  covered  in  the 
proposals.  The  guidelines  for  NSP  Pro- 
gram OfBcers  on  selection  of  reviewers  Is 
shown  in  Exhibit  2-2.  Proposals  must 
contain  pertinent  Information  in  suffi- 
cient detail  to  d^ne  the  nature  and 
merit  of  the  proposed  project.  In  general, 
proposals  will  be  supported  in  order  of 
merit  to  the  extent  permitted  by  avail- 
able funds.  In  cases  of  proposals  of  sub- 
stantially equal  merit,  consideration  is 
given  to  such  factors  as  geograj^iic  dis- 
tribution and  general  subject-matter 
coverage  of  awards  made  in  that 
program. 

232  CRITERIA 

The  general  criteria  used  in  the  selec- 
tion by  NSP  (rf  projects  to  sui^xtrt  is 
shown  In  Exhibit  3-1. 

Other  and  more  specific  criteria  may 
be  contained   In   the  various  Program 
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SoUcitations,  Program  Announcements. 
Guidebooks  for  the  Preparation  of  Pro- 
posals, etc..  which  are  applicable  to  cer- 
tain types  of  projects,  proposals,  or 
programs. 

233  REVISIONS    TO    PROPOSAES    MADE    DUR- 

ING   REVIEW    PROCESS 

233.1  Revised  Budgets.  Whenever  the 
annual  rate  requested  has  been  deduced 
or  increased  by  NSP  by  10  percent  or 
$10,000  (whichever  is  less) .  NSF  will  ob- 
tain revised  budgets,  signed  by  the  prin- 
cipal investigator/project  director  and 
countersisned  by  the  authon^ed  organi- 
zational representative. 

233.2  Other  Changes.  If  a  significant 
change  is  made  to  the  proposal  for  policy 
reasons  (e.g.,  restriction  of  human  ex- 
perimentation) or  for  other  reasons 
which  affect  the  scope,  objectives,  or 
methodology  of  the  proposed  project, 
NSF  will  obtain  a  letter  of  concurrence 
from  the  principal  investigator/project 
director  countersigned  by  the  authorized 
organizational  representative. 

234  NSF  ACTION  TIME  ON  PROPOSALS 

Although  more  expeditious  handling 
L«:  possible  in  some  instances,  normally 
action  on  proposals  Is  taken  within  six 
to  nine  months  and  will  continue  on  that 
timetable. 

235  KECONSIDERATION     OF    PROPOSAL     DEC- 

LINATIONS 

A  formal  procedure  for  reconsideration 
of  declination  actlohs  on  proposal  was 
established  by  NSF  Important  Notice  No. 
61  of  January  27.  1976  (see  Exhibit  2-9^ . 

236  RELEASE  OF  PEER  REVIEW  INFORMATION 

NSP  Notice  No.  59  of  June  30,  1976 
(see  Exhibit  2-10) ,  provided  that  verba- 
tim copies  of  reviews  requested  by  NSF 
after  January  1,  1976.  not  including  the 
identity  of  the  reviewer,  will  be  made 
available  to  the  prlnciiwJ  investigator/ 
project  director  upon  request. 

240  irSF    AWARD    PERIODS 

241  BACKGROUND 

a.  Most  NSP  grants  show  an  effective 
date,  an  approximate  supi>ort*  period 
(e.g.,  one  year  or  two  years),  and  an 
expiration  date.  The  expiratlMi  date  en- 
compasses both  the  apinx>ximate  period 
of  support  and  an  additional  period  of 
up  to  six  months  to  allow  for  flwiibUlty 
in  the  performance  of  the  project  and 
completion  of  technical  report*  and  pub- 
lication arrangements. 

242  DEFINITIONS 

The  following  basic  terms  pertaining 
to  NSP  award  periods  have  the  Indi- 
cated meanings: 

Effective  Date.  The  date  specified  in 
the  award  letter  after  which  expendi- 
tures may  be  changed  to  the  grant.  If 
no  effective  date  is  specified,  then  the 
date  shown  in  the  uwjer  right  comer  of 
the  award  letter  Is  the  effective  date. 
This  date  remains  constant  except  under 
exceptional  circumstances  justifying  • 
formal  amendment. 

Expiration  Date.  The  date  specified  in 
the  award  letter  after  which  expendi- 
tures may  not  be  charged  against  the 
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award  except  to  satisfy  obligauons  oi 
funds  to  pay  allowable  project  costs  com- 
mitted on  or  before  that  date.  The  expi- 
ration date  is  normally  the  last  dav  of  the 
month. 

Auxird  Period.  The  period  of  tune  be- 
tween the  effective  date  and  the  expii-a- 
tion  date  of  an  NSP  award  shown  as  a 
number  of  months.  In  many  cases  the 
award  period  includes  up  to  six  months 
of  additional  time  to  provide  flexibility 
in  the  performance  of  the  project  and 
completion  of  technical  reports  and  pub- 
lications arrangements. 

24  3       SIGNIFICANCE  OF  AWARD  PERIOD 

a.  An  NSF  award  gives  authority  to  Uie 
recipient  to  commit  and  expend  fimds 
for  allowable  costs  (see  Chapter  V»  in 
support  of  the  project,  up  to  the  award 
amount  specified  in  the  award  letter,  at 
any  time  during  the  award  period.  The 
amount  of  the  award  Is  calculated  to 
provide  support  for  the  number  of 
months  requested  in  the  proposal  <e.g.. 
12  or  24  months)  or  such  lesser  period  as 
may  be  funded  at  the  time  of  the  awarxl. 

b.  Except  as  provided  In  J  §  504.3  and 
504.4,  expenditures  may  not  be  charged 
against  an  NSP  award  prior  to  the  ef- 
fective date  or  subsequent  to  the  expi- 
ration date. 

244       CHANCES  IN  AW AkD  PEKlODS 

244.1  Effective  Date.  The  effective  dale 
of  an  award  win  not  be  changed  except 
vmder  exceptional  circumstances.  Any 
request  to  change  the  effective  date  must 
contain  justification  of  such  circum- 
stances, and  be  signed  by  the  principal 
investigator  and  endorsed  by  the  author- 
ized organizational  representative.  The 
request  should  be  transmitted  to  the 
cognizant  NSP  program  officer  for 
scientific  recommendation.  If  aM>roved. 
the  change  will  be  made  by  numbered 
amendment  to  the  award. 

244.2  Expiration  Date .  The  expiration 
date,  may  be  changed  as  a  result  of 
approval  of  a  request  for  continued  sup- 
port of  a  continuing  award,  for  a  no- 
fimd  award  extension,  or,  In  some  cases, 
by  renewed  support  of  a  standard  award 
or  supplemental  support.  Such  approval 
will  be  furnished  by  numbered  amend- 
ment to  the  award. 

244.3  No-Fund  Extension.  If  addi- 
tional time  beyond  the  established  ex- 
piration date  is  required  to  assure  ade- 
quate completion  of  the  original  scope  of 
work  within  the  fimds  alrecMiy  made 
available,  a  request  for  no-fund  award 
extension  should  be  received  by  NSF  at 
least  30  days  prior  to  that  date.  Such  re- 
quest must  contain  the  signatures  both 
of  the  principal  investigator/project  di- 
rector or  his  designee  and  of  tlxe  author- 
ized organizational  representative  and 
should  include  smnmaries  of  progress, 
ftmds  remaining,  and  plans  to  complete 
that  part  of  the  project  f<»-  which  the 
extension  is  being  requested.  The  need 
for  an  extension  of  time  should  be  justi- 
fied. NormaUy,  no  single  extension  may 
exceed  12  months  and  only  in  exceptional 
cases  win  more  than  one  extension  be  al- 
lowed. If  approved,  the  extension  will  be 
In  the  form  of  a  numbered  aimendment  to 
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the  award,  specifying  a  new  expiration 
date. 

250      ADDITIONAL  FUNDING  SUPPORT 
25  1       TYPES    OF    ADDITIONAL    FUNDING    SUP- 
PORT 

Additional  funding  of  a  project  beyond 
the  original  award  period  will  be  In  the 
form  of  "renewed"  support,  "continued" 
.support,  or  "Supplemental"  support. 

3  32       STANDARD  AWARDS 

252.1  Renewed  Support,  a.  Standard 
awards  will  normally  be  made  for  dura- 
tions up  to  three  years  (five  years  in  ex- 
ceptional cases)  with  the  full  award 
amount  obligated  by  NSP  at  the  time  of 
the  award.  They  may  be  renewed  one 
time  by  amendment  of  the  original  award 
instrument:  Provided.  That  the  cumula- 
tive duration  does  not  exceed  five  years. 

b.  Proposals  for  renewed  support  of  a 
project  during  a  subsequent  period  of 
time  are  evaluated  in  competition  with 
aU  other  pending  proposals.  Unless  there 
Is  an  explicit  provision  in  the  award  in- 
strument or  in  applicable  guidelines  or 
program  announcements  for  a  modified 
fonnat  or  content,  a  proposal  for  re- 
newed support  should  be  documented  and 
endorsed  as  f  uUy  as  though  the  proposer 
were  applying  for  the  first  time,  with  all 
the  information  required  In  a  proposal 
for  a  new  project.  In  addition,  a  sum- 
mary of  progress  to  date  should  be  in- 
cluded indicating  its  relation  to  the  pro- 
posed work.  In  order  that  awards  may  be 
made  in  time  to  provide  an  uninterrupted 
flow  of  Federal  funding,  proposals  nor- 
midly  should  be  submitted  to  the  NSP 
Coitral  Processing  Section  (see  S  203.3, 
"Where  to  Submit  Proposals")  well  in 
advance  of  the  intended  effective  date. 
In  the  absence  of  a  different  submission 
date  prescribed  by  the  award  instrument 
or  applicable  guidelines,  renewal  pro- 
posals should  be  submitted  at  least  six 
months  prior  to  either : 

(1)  The  time  additional  Federal  fund- 
ing will  be  required  or 

(2)  The  expiration  date  of  the  cur- 
rent award,  whichever  occurs  first.  In 
this  situation,  the  proposed  budget 
shoiild  estimate  the  amount  of  Federal 
funding  authorization  which  will  remain 
(i.e.,  the  estimated  unobligated  balance) 
as  of  the  expiration  date. 

252.2  Supplemental  Support,  a.  If 
funds  provided  by  an  award  are  instifiB- 
cient  to  complete  the  Qriginal  scope  of 
work,  a  request  for  supplemental  fund- 
ing support  may  be  submitted,  with  jus- 
tification of  need.  If  approved,  the  award 
will  be  amended  to  provide  additional 
-fimding  for  the  current  support  period. 
The  amendment  letter  will  specify  both 
the  amount  of  supplemental  funding  and 
the  cumulative  amount  awarded  through 
the  expiration  date,  which  normally  will 
remain  unchanged.  In  some  cases,  the 
expiration  date  may  be  advanced,  but  no 
nkore  than  six  months. 

■  b.  Normally  NSP  will  not  favorably 
consider  requests  for  suppl«n«ital  sup- 
port for  such  purposes  as  defraying  the 
costs  of  Increases  In  salaries,  wages  or 
staff  benefits  or  for  additional  indirect 
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cost  reimbursement,  whether  caused  by 
a  change  in  the  indirect  cost  rate  or  t)y 
changes  in  direct  cost  expenditures 
which  affect  the  indirect  cost  base. 

c.  Only  in  exceptional  ^cases  will  mq^e 
than  one  supplement  be  Approved.  j 


253       CONTINUING  AWARDS  \ 

253.1  Request  for  Continued  Support. 
a.  Requests  for  funding  increments  for 
projects  being  supported  under  a  con- 
tinuing award  receive  high  prioi-ity  with- 
in NSF  and  normally  are  not  considered 
in  competition  with  propxjsals  for  re- 
newed support  of  standard  award  proj- 
£cts 

b.  In  order  to  ensure  continuity  of 
Federal  funding,  each  request  for  further 
support  within  the  overall  period  of  the 
continuing  award  should  be  received  by 
NSF  at  least  three  months  prior  to  the 
time  additional  Federal  funding  will  be 
required.  The  letter  of  request  must  be 
signed  by  the  principal  investigator(s) 
and  by  the  authorized  organizational 
representative.  Unless  otherwise  speci- 
fied by  the  award  or  applicable  rMX>grain 
guidelines,  requests  for  each  increment 
of  funds  imder  a  continuing  award  need 
only  include  the  following  in  lieu  of  the 
detailed  proposal  data  required  for  other 
types  of  awards: 

(DA  brief  summary  of  scientific  prog- 
ress; 

(2)  A  statement  of  fimds  estimated  to 
remain  unobligated  at  the  end  of  tho 
period  for  which  NSP  currently  Is  pro- 
viding support;  and 

(3)  A  proposed  budget  for  the  ensuing 
year. 

c.  A  request  for  further  support  be- 
yond the  final  increment  of  the  continu- 
ing grant  should  be  in  the  form  of  a  new 
proposal  for  a  new  grant. 

253.2  Funding  Adjustments — a.  Insuf- 
ficient Funds.  If  the  funding  allocated  in 
any  incremental  award  of  a  continuing 
award  Is  insufficient  to  fund  the  project 
through  the  end  of  the  support  period, 
a  request  for  continued  support  should  be 
initiated  far  enough  in  advance  so  that, 
if  approved,  the  amendment  providing 
additional  funding  authorization  may  be 
awarded  in  a  timely  msuiner.  Any  ap- 
proved supplemental  funding  normally 
would  be  provided  at  the  same  time  as 
the  next  conditionally  assured  annual 
fimding  increment. 

b.  Residual  Funds.  If  the  funding  al- 
located in  any  increment  to  a  cwitinu- 
ing  award  is  more  than  enough  to  con- 
tinue the  project  through  the  current 
support  period,  the  awardee  must  notify 
NSF.  NSF  will  adjust  the  succeeding  in- 
cremental award  either  by  (1)  reducing 
the  funding  for  the  next  interim  period 
by  any  residual  amoimt  over  $1,000  or 
(2)  advancing  the  expiration  date  of  the 
next  interim  period  by  a  maximum  of  6 
months  with  no  decrease  in  the  planned 
funding.  See  also  section  635,  "Over- 
budgeted  Expenditures." 

Exhibits: 

2-1  NSP  Criteria  for  the  Selection  of  Re- 
search Proposals  (39  FR  42954, 
Dec.  9.  1974), 


2-2  NSF  Guidelines  for  Program  OfBcers  on 
Selection  of  Reviewers  (O  D  76-11). 

2-3       Cover  Page  Format. 

2-4       Proposal  Budget  Format. 

2-5  Directory  of  Stat*  Clearinghouses 
( A-95)  and  SCIRA  (TO  1082) . 

2  6  Standard  Form  424,  "Federal  Assist- 
ance". 

2-7  Sample  NSF  Award  Letters  (a.  Grant: 
b.  Other  Agreement-Reserved) . 

2-8       NSF  Award  Budget. 

2-9  Reconsiderations  of  Proposals  Declined 
by  NSF  (NSF  Notice  No.  61 ) . 

2-10  National  Science  Board  Resolution  on 
Peer  Review  Information  (NSP  No- 
tice No.  59). 

Chapter  III — Aw.\rdee  Standards 

300      BACKGROUND 

a.  OMB  Circular  A-110  prescribes 
three  sets  of  standards  for  academic  and 
other  nonprofit  recipients  of  Federal 
grants  or  other  agreements.  These  gov- 
ern financial  management  systems,  pro- 
curement pjollcies  and  procedures  and 
property  management.  They  are  analo- 
gous to  comparable  standards  prescribed 
by  PMC  74-7  (formerly  OMB  Circular 
A-102)  for  State  of  local  government 
recipients  of  Federal  grants-in-aid. 

b.  Subpart  1-1.12  of  the  Federal  Pro- 
curement Regulations  (PPR)  establishes 
the  policy  that  purchases  shall  be  made 
only  from,  and  contracts  shall  be 
awarded  only  to,  responsible  prospective 
contractors.  It  prescribes  minimum 
standards  and  requires  acceptable  evi- 
dence of  a  contractor's  ability  to  obtain 
equipment,  facilities,  and  personnel. 

c.  NSF  long  as  required  prospective 
awardees  to  furnish  basic  organization 
and  management  information  to  assist 
the  grants  officer  in  assessing  their  fi- 
nancial and  managerial  responsibility. 

d.  Succeeding  sections  310-330  pre- 
scribe the  OMB  standards  for  all  types 
of  recipients  of  NSP  grants  or  other 
agreements,  including  commercial  firms 
and  others  to  whom  neither  PMC  74-7 
nor  A-110  is  directly  applicable.  Section 
340  prescribes  revised  NSP  requirements 
for  organization  and  management  infor- 
mation for  greater  consistency  with  both 
the  FPR  and  the  OMB  directives. 

310     standards   for    financial    manage- 
ment SYSTEMS 

NSP  grantees,  and  recipients  of  other 
management  systems  which  meet  the  re- 
quirements of  Attachment  F  to  OMB 
Circular  A-110,  reproduced  as  Exhibit 
3-1  at  the  end  of  this  chapter.. The  suc- 
ceeding Chapter  IV  describes  how  to  ob- 
tain, manage,  and  report  Federal  funds 
authorized  by  NSP  grants  or  other  agree- 
ments to  be  expended  for  costs  which  are 
allowable  under  the  criteria  of  CHiapter 
V. 

320      PROCUREMENT  STANDARDS 
321       BACKGROUND 

a.  Attachment  O  to  OMB  Circular 
A-110,  reproduced  as  Exhibit  3-2,  pre- 
scribes standards  for  use  by  recipients 
tn  establishing  procedures  for  the  pro- 
curement of  supplies,  equipment,  con- 
struction,   and    services    with    Federal 
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fimds.  In  addition.  Attachment  J  to 
OMB  Circular  A-110  requires  recipients 
to  obtain  prior  approvals  before  ex- 
pending Federal  funds  for  certain  kinds 
of  equipment,  construction,  and  services, 
b.  NSF  awardees  are  assumed  to  be 
established  organizations  (or,  in  unusual 
cases,  imaffiliated  scientists),  with  the 
necessary  skills  and  other  resources  to 
conduct  the  projects  proposed  for  NSF 
support  and  the  necessary  organizational 
and  financial  resources  to  manage  them 
effectively.  Awardees  normally  are  ex- 
pected to  utilize  the  services  of  their 
own  officers  or  employees  to  the  maxi- 
mum feasible  extent  in  managing  and 
performing  the  activities  supported  by 
NSF  awards.  Where  it  is  necessary  for 
an  awardee  to  contract  for  the  services 
of  persons  who  are  not  its  officers  or 
employees,  it  is  expected  to  do  so  in 
accordance  with  written  organizational 
standards  which  provide  for  considera- 
tion of  the  factors  outlined  in  the  gov- 
erning Federal  cost  principles  and  for 
an  organizational  system  of  justification, 
approval,  and  documentation.  (See  §  516, 
"Consultant  Services"  and  §  613,  "Orga- 
nizational Prior  Approval  Systems.") 

322       NSF  REQUIREMENT 

a.  NSP  grantees,  and  recipients  of 
other  NSP  agreements,  shall  procure  in 
a  fashion  which  meets  the  requirements 
of  Exhibit  3-2.  In  addition,  such  pro- 
curements must  provide  for  the  follow- 
ing: 

(1)  Prior  NSF  approval  before  any  of 
the  research  or  other  substantive  project 
effort  supported  by  an  NSP  award  is  con- 

.  tracted,  granted,  or  otherwise  trans- 
fered.  (See  section  623).  "Subcontract- 
ing or  Transferj-ing  the  Project  Effort.") 

(2)  Prior  NSP  approval  before  pro- 
curement action  is  initiated  to  acquire 
any  of  the  follovnng  services  or  capital 
items  to  be  charged  as  a  direct  cost  to 
the  grant  or  other  treatment: 

Alterations     and     Renovation     (see     section 

631); 
General    purpose    equipment     (see    section 

612.3); 
Special    purjKJse    equipmf^t    with    a    unit 

acquisition   cost   of  *r000   or   more    (see 

section  612.4); 
Tickets    for    Foreign    Travel     (see    section 

section  731.2). 

(3)  Procurement  of  consultant  services 
only  after  compliance  with  the  factors 
specified  in  the  governing  cost  principles 
(see  section  516)  has  been  verified  by  an 
appropriate  official  of  the  organization 
(see  section  613). 

(4)  Arangements  for  commercial  pro- 
duction and/or  distribution  of  books, 
films,  or  similar  materials,  devel(ved 
with  the  sui^sort  of  an  NSP  award  spe- 
cifically for  such  purpose,  only  as  pre- 
scribed in  section  761,  "Production  car 
Distribution  as  a  Specific  Purpose." 

b.  Unless  otherwise  specified  in  a  par- 
ticular award  instnunent,  NSP  does  not 
require 

(1)  That  pnHKJsed  sole  source  con- 
tracts be  subject  to  prior  approval  (svb- 
paragn^h  3c(6)  of  Exhibit  3-2)  or 

(2>  Adherence  to  the  Davis  Bacon  Act 
(subparagraph  4f  of  Exhibit  3-2). 
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S30      PROPERTY    MANAGEMENT   STANDARDS 

331  BACKGROUND 

a.  Attachment  N  to  OMB  Circular  A- 
110  prescribes  imlform  standards  gov- 
erning the  management  of  tangible  and 
intangible  property  fumifched  by  the 
Federal  government  or  whose  cost  was 
charged  to  a  project  supported  by  a  Fed- 
eral grant  or  other  agreement. 

b.  Since  NSF  grants  and  other  agree- 
ments do  not  involve  the  acquisition  of 
real  property,  the  standards  in  para- 
graph 3  of  Attachment  N  are  not  ap- 
plicable to  NSP  awards. 

c.  Paragraphs  4  through  7  of  Attach- 
ment N  prescribe  (1>  policies  with  re- 
spect to  title  to  and  disp>osition  of  Fed- 
erally-ow-ned  nonexpendable  personal 
property,  exempt  property,  other  non- 
expendable property,  and  expendable 
property  and  (2>  property  management 
standards.  Paragraph  2  defines  those  and 
other  terms,  which  differ  from  the  terms 
prescribed  by  the  Federal  cost  principles 
described  in  section  501  of  this  Manu&l. 

d.  NSP  is  exercising  the  authority  con- 
tained in  subsection  lie  of  its  Act  (42 
use.  1870)  to  prescribe  equipment 
policies  and  property  management 
standards  which  are  comparable  to  those 
contained  in  Attachment  N  to  A-110. 

e.  The  various  NSF  requirements  with 
respect  to  equipment  are  contained  in 
the  following  sections  of  this  Manual: 

( 1 )  Proposal  submission — secUon  304.2; 

(2)  Equipment  management  standards — 
section  332; 

<3)  Definition  for  and  allowabUlty  of 
equipment  costs — section  512,  and 

(4)  Equipment  title,  use  and  disposition — 
section  772. 

f.  Subparagraph  8a  of  Attachment  N 
prescribes  that  recipients  of  Federal 
grants  or  other  agreements  shall  report 
inventions  or  other  patentable  items  or 
processes  to  the  sponsoring  agency  which 
wiU  determine  how  the  rights  shall  be 
allocated  and  administered.  The  NSF 
policies,  procedures,  and  requirements 
with  respect  to  rights  in  inventions  made 
in  the  course  of  or  under  grants,  fellow- 
ships, or  other  agreements  are  contained 
in  45  CPR  Part  650  and  are  summarized 
in  section  750  of  this  Manual.  Subpara- 
graph 8b  of  Attachment  N  prescribes 
OMB  policies  with  respect  to  copyrights. 
NSF  implementation  of  that  subpara- 
graph with  respect  to  Type  1  projects 
supported  by  NSP  grants,  and  alternative 
provisions  with  rspect  to  Type  2  projects 
supported  by  other  agreements,  are  con- 
tained in  section  753  of  this  ManuaL 

332  EQUIPMENT  MANACEHXirT  STANDARDS 

,  332.1  Applicability,  a.  NSF  grantees, 
and  recipients  of  other  NSF  agreements, 
shall  have  equipment  management 
standards  which  Include  the  procedural 
requirements  In  {  332.2  with  respect  to: 

(1)  Special  purpose  equipment  with  a 
unit  acquisition  cost  of  $10,000  or  more, 

(2)  l^^iecial  punx>se  equipment,  with  a 
unit  acquisition  cost  at  $1,000  or  more, 
for  which  the  grant  or  other  agreement 
specifically  reserves  to  NSF  the  right  to 
transfer  title  to  the  Federal  Government 
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or  to  a  third  party  as  prescribed  in  sec- 
tion 772  of  this  Manxifti  and 

(3)  Federally-owned  equipment  fur- 
nished by  NSF. 

b.  For  the  purposes  of  this  S  332,  the 
terms  "equipment,"  "special  pmpose 
equipment,"  and  "imit  acquisition  cost" 
shall  have  the  meanings  prescribed  in 
§  512.2.  The  term  "Federally -^owned 
equipment"  does  not  include  excess  gov- 
ernment property  obtained  by  organiza- 
tions in  accordance  with  the  procedures 
described  in  section  740. 

332.2  Awardee  Standards,  a.  For  the 
types  of  special  purpose  equipment  de- 
scribed in  8  332.1.a.(l)  above,  sui^h 
standards  shall  include  provisions  for : 

(1)  Determining  the  need  for,  and  the 
nonavailability  or  nonaccessibility  under 
reasonable  circumstances  of,  any  such 
equipment  for  which  the  proposal  re- 
quests NSF  funding  support. 

(2)  Enhancing  the  multiple  or  shared 
use  of  any  such  eqiiipment  on  other  proj- 
ects as  prescribed  in  5  332.3,  below. 

b.  For  all  types  of  equliHnent  described 
in  section  332.1  above,  such  standards 
shall  include  provisions  for : 

(1)  Appropriate  property  records 
which  contain 

(a>  A  description  of  the  equipment.- 
including  manuJfacturer's  serial  number, 
model  number,  or  other  Identification; 
and  whether  it  is  general  purpose  or  spe- 
cial purpose  equipment: 

(b)  Source  of  the  equiimieDt,  Including 
grant  or  other  agreement  munber; 

(c)  Acquisition  date  or  date  received, 
if  furnished  by  NSF,  and  cost; 

(d)  Whether  title  vests  in  the  awardee 
or  in  the  F^eral  Govemmoit;  and  tn 
the  latter  event,  the  equipment  must  be 
marked  to  indicate  Federal  ownership; 

(e)  Location,  use  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(f )  Ultimate  dispositicm  date  and  sales 
price  or  fair  mai^et  value. 

(2)  A  physical  Inventory  and  records 
recfmciliatlon  at  least  once  every  two 
years,  to  include  verification  of  condition 
and  of  continued  need  for  the  equipment. 

(3)  A  control  system  to  ensure  ade- 
quate safeguards  to  prevent  k>ss,  dam- 
age, or  theft.  Any  loss,  damage,  or  theft 
of  equlixnoit  owned  by  the  Federal  Gov- 
ernment shall  be  promptly  reported. 

(4)  Adequate  maintenance  cHDcedures 
to  keep  the  equipment  in  good  condl- 

tlMl. 

(5)  Procedures  for  sale  or  other  dis- 
position of  unneeded  equipment. 

332.3  Shared  Use  of  Equipment.  Dur- 
ing the  time  that  (1)  special  piirpose 
equipment  with  a  unit  acquisition  cost 
of  $10,000  or  more  or  (2)  Federally- 
owned  equipment  furnished  by  NSF  is 
held  for  use  on  the  project  for  which 
it  was  acquired,  the  awardee  sliall  make 
it  available  for  use  on  other  projects  if 
such  other  use  will  not  interfere  with 
the  work  on  the  project  for  which  the 
property  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  sponsored  by 
NSF;  seccmd  prefereztce  shall  be  given 
to  projects  sponsored  hy  other  Federal 
agencies.  If  the  property  is  owned  by 


FEDERAL  REGISTER,   VOL.   42,   NO.   20— MONDAY,    JANUARY   31,    1977 


5818 

the  Federal  Government,  use  on  other 
activities  not  sponsored  by  the  Federal 
Government  shall  be  permissible  imless 
the  award  Instnunent  prescribes  other- 
wise. 

340       PROSPECTIVE    AWARDEE    ORGANIZATION 
AND    MANAGEMINT    DATA 

340.1  General,  a.  Each  proposing  in- 
stitution or  organization  which  has  not 
been  the  recipient  of  an  NSF  contract, 
grant,  or  other  agreement  within  the 
previous  2  years  must  submit  basic  orga- 
nization and  management  information 
and  certifications  to  the  Foundation  at 
the  time  it  submits  Its  formal  proposal. 
A  public  or  private  institution  of  higher 
education,  hospital  or  other  nonprofit  or- 
ganization should  send  the  prescribed 
material  to: 

Grants  Officer.  MPE  BBS/SE  Branch,  Divi- 
sion of  Grants  and  Contracts. 

A  commercial  firm  or  State  or  local  gov- 
ernment agency  should  address  the  In- 
formation to: 

Orants  Officer.  RA  STIA  Branch,  Division  of 
Grants  and  Contracts. 

b.  For  the  purposes  of  this  require- 
ment, the  following  terms  have  the  in- 
dicated meanings: 

(1)  College  or  university.  A  public  or 
private  institution  of  postsecondary  edu- 
cation which.  If  a  U.S.  college  or  imlver- 
slty.  Is  listed  in  the  current  edition  of  the 
"Education  Director,  Colleges  and  Uni- 
versities," published  by  the  U.S.  Depcu^- 
ment  of  Health,  Education,  and  Welfare 
and  available  from  the  Superlntendant 
of  Documents,  U.S.  Government  Print- 
ing OfiBce. 

(2)  Other  nonprofit  organization.  Any 
corporation,  trust,  association,  coopera- 
tlre,  or  other  organization  which  (1)  is 
operated  primarily  for  scientific,  educa- 
tional, service,  charitable,  or  similar 
purposes  in  the  public  interest;  (2)  Is 
not  organized  primarily  for  profit;  and 
(S)  uses  all  income  exceeding  costs  to 
maintain,  improve,  and /or  expand  its 
operations.  For  this  purpose,  the  term 
"nonprofit  organlzatk>n"  excludes   (1) 

f  educational  institutions.  (2)  hospitals, 
and  (3)  State,  local,  and  Indian  tribal 
governments.  An  organization  which  has 
tax  exemption  as  a  nonprofit  organiza- 
tion from  the  U.S.  Internal  Revenue 
Service  shall  be  considered  to  have  met 
the  criteria  of  this  definition. 

(3)  Small  Business.  A  concern,  includ- 
ing Its  affiliates,  which  Is  Independently 
owned  and  operated.  Is  not  a  "nonprofit 
organization,"  Is  not  dominant  In  the 
field  of  operation  in  which  it  is  trans- 
acting business,  and  can  further  qualify 
tinder  the  criteria  concerning  the  ntim- 
ber  of  employees,  average  annual  re- 
ceipts, or  other  criteria,  currently  pre- 
scrtbed  by  the  Small  Business  Adminis- 
tration (SBA). 

(4)  Other  commercial  firm.  Any  cor- 
poration, trust,  or  other  organization 
which  Is  organized  primarily  for  profit 
and  does  not  meet  the  SBA  criteria  of  a 
"small  business. " 

(5)  State.  Any  of  the  several  States  of 
the  Utolted  States,  the  District  of  Colum- 
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bia,  the  Commonwealth  of  Puerto  Rico, 
any  territory  or  possession  of  the  United 
States,  or  any  agency  or  Instrumentality 
of  a  State  exclusive  of  State  institutions 
of  higher  education  and  hospitals. 

(6)  Local  Government.  A  local  unit  of 
government  including  specifically  a 
county,  municipality,  city,  town,  town- 
ship, local  public  authority,  school  dis- 
trict, special  district,  intrastate  district, 
council  of  governments,  sponsor  group 
representative  organization  (as  defined 
in  7  CFR  620.2,  40  FR  12472,  March  19, 
1975  >,  and  other  regional  or  Interstate 
government  entity,  or  any  agency  or  in- 
strumentality of  a  local  government  ex- 
clusive of  institutions  of  higher  educa- 
tion and  hospitals. 

340.2  Required  Information.  The  fol- 
lowing information  is  to  be  submitted : 

a.  The  commonly-used  name  of  the 
organization,  together  with  the  legal 
(registered)  name,  if  different,  and  mail- 
ing address. 

b.  Organization  type.  Indicate  the  ap- 
propriate organizational  type  defined  in 
section  340.1,  above,  or,  if  some  other 
tjrpe,  so  indicate.  If  a  U.S.  college  or  uni- 
versity, show  the  Federal  Interagency 
Committee  on  Education  (FICE)  code 
and  category  of  control  or  affiliation  as 
shown  In  the  most  recent  "Education 
Directory." 

c.  Federal  Employee  Identification  No. 
Employer  identification  number  as  as- 
signed by  Internal  Revenue  Service  (U.S. 
organizations  only). 

d.  Congressional  District.  (U.S.  orga- 
nizations only.) 

e.  Organizational'Afflliations.  Describe 
relationship  of  the  organization  to  a  par- 
ent organization  or  to  subsidiaries  or 
other  affiliates.  If  the  organization  is  a 
successor  in  interest  to  a  predecessor  or 
If  changes  in  organization  affiliation  are 
anticipated,  describe  briefly. 

f.  statement  of  Purposes  and  Powers. 
Enclose  an  official  or  published  state- 
ment of  the  major  purposes  of  the  orga- 
nization and  of  the  powers  which  have 
been  granted  to  it  to  enter  into  contrac- 
tual relationships  and/or  to  accept 
grants  (e.g.,  articles  of  Incorporation, 
terms  of  reference,  or  by-laws) .  (See  sec- 
tion 340.3a.  below.) 

g.  Key  Officials.  List  the  name,  title, 
address,  and  telephone  number  of  the 
following  officials  and  their  alternatives 
(if  any): 

(1)  Chief  Executive  Officer.  (NSF 
award  letters  normally  are  addressed  to 
the  Chief  Executive  Officer  unless  an- 
other appropriate  addressee,  such  as  the 
authorized  organizational  representative 
is  designated  by  him.) 

(2)  Authorized  Organizational  Repre- 
sentative (see  Glossary) ;  and 

h.  Affiliations  of  Key  Officials.  If  the 
organization  is  other  than  a  college  or 
university,  a  State  or  local  government, 
or  an  international  organization.  Indi- 
cate wheth^er  or  not  each  official  listed 
In  (g)  above  is  affiliated  with  any  Inter- 
national, Federal,  '  or  State  or  local 
agency  or  with  any  college  or  imiverslty. 
If  so,  describe  such  affiliation.  NSF  re- 
serves the  right  to  consult  with  such 
affiliated  organizations. 
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1.  A  representative  listing  of  current 
or  recent  Federal  awards  to  the  orga- 
nization indicating  agency,  award  num- 
ber, award  amount,  and  title  of  project. 

j.  A  copy  of  the  most  recent  Indirect 
cost  agreement  negotiated  between  the 
organization  and  some  Federal  agency 
or,  if  lacking  such  an  agreement,  an  in- 
direct cost  rate  proposal. 

k.  If  other  than  a  college  or  university 
or  a  state  or  local  government,  also  sub- 
mit the  following: 

(1 )  A  certified  statement  of  financial 
condition  covering  at  least  the  preceed- 
inR  two  years:  and 

(2)  Bank  or  other  references. 

340.3  Required  Certifications.  In  ad- 
dition to  the  basic  information  described 
in  section  340.2,  above,  NSF  requires 
that  an  organization  described  in  sec- 
tion 340.1  a,  above,  submit  a  certifica- 
tion substantially  as  follows,  signed  by 
the  Chief  Executive  Officer  or  author- 
ized organizational  representative: 

a.  I  certify  that 

(Name  of  Institution  or  organization) 
has   legal   authority   to  accept  grants,  con- 
tracts or  other  agreements,  as  evidenced  by 
the  attached 

(Describe  document) 
and  the  requisite  policies,  procedures,  and 
personnel  to  ensure  stewardship  of  Federal 
funds  and  management  of  Federally  sup- 
ported projects,  specifically  Including  stand- 
ards for  financial  management,  procurement, 
and  equipment  management  which  meet 
those  prescribed  by  sections  310,  322,  and  332 
of  the  NSF  Grant  Policy  Manual. 

Note. — In  the  event  this  Is  not  the  case. 
list  exceptions  and  provide  a  realistic  esti- 
mate of  when  such  standards  might  be  met. 

b.  Any  proposals  to  the  National  Science 
Foundation  wUl  be  consistent  with  the  pol- 
icies and  goals  of 

and  will  be  submitted  In  accordance  with  Its 
procedures  and  pursuant  to  appropriate  au- 
thority. 

Note. — See  (^apter  11  of  this  Manual  re- 
garding proposal  submission. 

c.  In  the  event  the  National  Science  Foun- 
dation awards  grants,  contracts,  or  other 
agreements  as  a  result  of  any  such  proposals, 

I  agree  that 

wlU: 

( 1 )  MeJce  available  the  necessary  facilities, 
equipment,  services,  and  personnel  to  con- 
duct the  project  substantially  as  outUned  In 
the  proposal  or  such  modifications  thereof  as 
may  be  mutually  agreed; 

(2)  Conduct  such  project  oversight  as  may 
be  appropriate,  manage  the  Federal  funding 
vrtth  probity  and  prudence,  and  comply  with 
the  terms  and  conditions  of  the  NSF  award; 
and 

(3)  Comply  with  applicable  laws  £ind  reg- 
ulations. 

d.  I  further  affirm  that  the  "Assurance  of 
Compliance  with  National  Science  Founda- 
tion Regulations  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,"  attached  (or,  previously 
executed  by 

(Title  of  officer) 

on will  be  fully  applicable  to 

(Date) 
any  such  awards. 

Notk:  See  section  700. 

e.  If  the  orgafUzatlon  meets  SBA  criteria 
and  wlshea  to  be  considered  by  NSF  aa  a 
small  business,  add  a  certification  that  tbs 
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i^^Tt.'::,;z^^^f^^izz  orby^iitr^"^""'  ^■^™"^'^ ''  '^''' 

(sFgnature)  ^-  Expenditures    i Outlays) .    Charges 

made  to  the  project  during  a  given  pe- 

(Typed  name  and  title)  riod  for  (1)   goods  and  Other  tangible 

-  - -— property  received,  (2)  services  performed 

Ejjhibite-                             (Date)  by  employees,  subcontractors,  and  other 

S-l     Attachment  P  to  OMB  Circular  A-llO:  fnJ^hi^h'^r,^^   amounts  becoming  owed 

standards  for  financial  management  ,       '^"**^°   "°  current  services   or  per- 

systems.  formance  is  required. 

3-2    Attachment  o  to  OMB  Circular  A-110  ®-  Obligations.  The  amounts  of  orders 

Procurement  standards.  placed,  contracts  awarded,  services  re- 

Chapter    IV-Payiont    and    Financial    ^^vI^'t^^'L'^w'' Si^f'**'"!''^  "^"^^  * 
REPORTING  Requirements  hv  fhi^^^l^f^"^^  ^^^''^  Payment 

by  the  recipient  durmg  the  same  or  a 
400    introduction  future  period. 

401  GENERAL  ^"  "^^^'P'^"^    The  institution  or  orga- 

nization to  which  an  NSF  grant  or  other 

The  acceptance  of  a  grant  or  other  agreement  is  awarded, 

agreement  from  the  NSF  creates  a  legal  g.  Unobligated  Balance.  The  portion 

duty  on  the  part  of  the  recipient  organ-  of  the  funds  authorized  by  the  grant  or 

Ization  (hereafter  referred  to  as  "recipi-  other  agi-eement  that  has  not  been  ob- 

ent")  to  use  the  fimds  or  property  made  ligated  by  the  recipient."  It  is  determined 

available -In  accordance  with  the  condi-  by  deducting  outlays  and  unliquidated 

tlons  of  the  grant  or  other  agreement,  obligations  from  the  cumulative  funds 

Payments  may  be  made  in  advance  of  authorized. 

work  performed  or  as  a  reimbursement  h.  Unliquidated  Obligations.  FVar  re- 

for  work  performed  or  costs  Incurred  by  ports  prepared  on  a  cash  basis,  unliqui- 

the  recipient.  The  NSF  has  a  reversion-  dated  obligations  represent  the  amount 

ary  Interest  in  the  unused  balance  of  ad-  of  obligations  incurred  by  the  recipient 

Vance  payments,  In  any  fimds  improper-  that  have  not  been  paid.  Ftor  reports  pre- 

ly  applied,  whether  received  as  an  ad-  pared  on  an  accrued  expenditure  basis 

vance  or  reimbursable  payment,  and  In  they  represent  the  amount  of  obligations 

property  acquired  through  the  grant  or  incurred  by  the  recipient  for  which  an 

other  agreement,  to  which  the  NSF  spe-  outlay  has  not  been  recorded, 
clflcally  eltlier  retains  title  or  reserves 

the  right  to  require  title  transfer  as  pre-  ^^^    standards  for  financial 

scribed  in  section  770,  "Equipment  Title,  management  systems 

Use,  and  Disposition".  Recipients  of  NSF  awards  shall  have 

402  basic  authoritiks  financial  management  systems  which,  at 
.^  ,  a  minimum,  meet  the  requirements  of 
The    procedures    prescribed    in    this  Attachment  F  to  OMB  Circular  A-110 

chapter  are  based  largely  on  selected  por-  reproduced  as  Exhibit  3-1  at  the  end  of 

tlons  of^the  uniform  administrative  re-  Chapter  m. 

quirem^ts  contained  in  Att€w;hments  A, 

O.  and  I  to  OMB  Circular  A-110  and  "^o    payment  REOtinEMFNTs 

Treasury  Circular  1075.  421     general 

403  SCOPE  AND  APPLICABILITY  Federal  grant  and  other  programs  in- 
The  provisions  of  this  chapter  cover  all  y.o^ving  advances  to  various  organiza- 

NSF  awards,  except  grants  awarded  from  "OJ^^^utslae  the  Federal  Government 
Special  Foreign  Currency  Program  ap-  ^'^*^*S  5  slgmflcant  portion  of  the 
proprlatlons.  Graduate  Fellowship  agree-  f?°^^  Budget.  Advances  of  cash  from 
ments  with  domestic  coUeges  and  unl-  H?®  ^«*^^*^  ^  such  organizations  for 
versttles  are  included,  but  contracts  are  "^«  Purpose  offtnancing  current  opera- 
excluded.  In  this  chapter  "awards"  will  "*??!  "?^f^,  Ped^al  programs  have  a 
be  used  to  Include  grants  and  other  substantial  impact  on  Treasury  flnanc- 
agreements.  All  categories  of  recipients  ^  <^°sts  and  the  level  of  the  public  debt, 
(acadonic,  nonacademlc,  profit,  and  non-  ^"®  PV??*^?  ?'  this  section  is  to  pre- 
proflt)  are  covered  by  this  chapter.  The  ^9"^  the  timmg  of  such  advances  and 
procedures  in  this  chapter  apply  primar-  ^®  P™i^Hf?s  ^  ^e  observed  to  assure 
lly  to  the  comptroller  or  bustoess  officer  that  cash  withdrawals  from  the  Treasury 
and  his  staff.  occur  only  when  essential  to  meet   the 

needs  of  a  recipient  for  its  actual  dis- 

404  definitions  bursements. 

The  following  definitions  are  either  422    payment  methods 

not  included  elsewhere  in  the  manual  or  „   r  **       ..  «    j...   .  ,  .. 

are  repeated  In  this  section  because  of  *•  ^^^^f  Credit.  A  letter  of  credit  is 

theh- special  appUcabUity  to  this  chapter,  f  conmltment.  certified  by  an  author- 

a.  Business  Officer.  The  financial  offi-  |zed  official  of  the  NSF.  specifying  a  dol- 
cial  of  the  recipient  Instltutlwi  or  Orga-  ."  ^""*  available  to  a  designated  payee, 
nfzation  who  has  primary  responsibiUty  ^  ^^*^  °'^  credit  is  the  equivalent  of  cash 
for  the  accountability  for  and  reporting  available  to  the  reclplwit  and  is  irrevoc- 
on  NSF  awfurd  funds.  able  to  the  extent  that  the  recipient  has 

b.  Cash  on  Hand.  NSF  funds  on  de-  obligated  funds  In  good  faith  thereunder 
posit,  imprest  fimds,  and  undeposited  for  the  execution  of  its  authorized  NSP 
Treasury  checks.  programs. 


0SI9 

Letter  of  credit  funding  is  used  where 
all  of  the  following  conditions  exist : 

<1>  When  there  is,  or  will  be,  a  con- 
tinuing relationship  between  a  recipient 
and  the  NSF  for  at  least  a  12-month  pe- 
riod and  the  total  amount  of  advances 
expected  to  be  received  within  that  pe- 
riod is  $120,000,  or  more,  and 

'2)  When  the  recipient  has  estabUshed 
or  demonstrated  to  the  NSF  the  willing- 
ness and  abiUty  to  establish  procedures 
that  will  minimize  the  time  elapsing  be- 
tween the  transfer  of  funds  from  tlie 
Treasury  and  their  disbursement  by  the 
recipient,  and 

<3)  When  the  recipient's  financial 
management  system  meets  the  stand- 
ards for  fimd  control  and  accoimtabiliiv 
prescribed  in  Attachment  F  to  OMB  Cir- 
cular A-110  (Exhibit  3-1) . 

b.  Request  for  Advance.  Whai  a  recipi- 
ent meets  all  of  the  requirements  speci- 
fied in  section  422a,  above,  except  those 
in  section  422a(l),  payment*  will  be 
made  in  advance  of  costs  incurred  by  the 
submission  of  a  Request  for  Advance. 
SF  270,  to  the  NSP  on  a  monthly,  bi- 
weekly, or  any  other  regular  cycle.  tSee 
section  425  and  Exhibit  4-^.) 

c.  Request  for  Reimbursement.  When  a 
recipient  does  not  meet  the  requirements 
specified  in  either  or  both  of  section  422a 
(2^  and  section  422a(3).  or  when  other- 
wise considered  appropriate  by  the  NSF. 
the  recipient  shall  be  required  to  finance 
its  operations  with  its  own  working  capi- 
tal, and  payments  shall  be  made  to  re- 
imburse the  recipient  for  actual  cash  dis- 
bursements based  on  the  submission  of 
a  Request  for  Reimbursement,  SF  270, 
to  the  NSF.  <  See  section  426  and  Exhibit 
4-6.  > 

d.  Working  Capital  Adtvance.  In  those 
cases  where  the  reimbtUBement  method 
described  in  section  422e  above,  Is  not 
feasible,  arrangonents  may  be  made 
whereby  the  operations  of  the  recipient 
are  financed  on  a  workkig  capital  ad- 
vance basis.  On  this  beaiB.  funds  may  be 
advanced  to  the  reeliri«it  to  cover  its 
estimated  disbursement  needs  for  a 
given  Initial  period.  Thereafter,  the 
recipient  would  be  retanborsed  for  the 
amoimt  of  its  actual  cash  disbursements. 
The  amoimt  of  the  initial  advance  shaU 
be  geared  to  the  reimbursement  cycle  so 
that  after  the  initial  period,  the  advance 
approximately  equals  the**  average 
amount  of  the  recipient's  unreimbursed 
program  disbursements. 

423       payment  policies 

a  Timing  of  Payments.  Regardless  of 
the  particular  method  used,  advances  to 
a  recipient  shaU  be  limited  to  the  mini- 
mum amounts  needed  and  shall  be  timed 
to  be  in  accord  with  the  actual,  imme- 
diate cash  requirements  of  the  reciplmt 
in  carrying  out  the  purpose  of  the  ap- 
proved program  or  project.  The  timing 
and  amount  of  cash  advances  shall  be  as 
close  as  Is  administrative  feaslUe  to 
actual  disbursements  for  dto«ct  program 
costs  and  the  proportkiiiate  share  of  any 
allowable  Indirect  costs. 

Cash  advances  made  by  primary  re- 
cipients (those  which  receive  advances 
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directly  from  the  NSP)  to  secondary  re- 
cipients shall  conform  to  the  same  stand- 
ards of  timing  and  amount  as  a,pp>ls  to 
advances  by  the  NSF  to  primary  recip- 
ients, including  the  furnishing  of  reports 
of  ca&h  disbursements  and  balances. 

b.  Withholding  Payments.  The  NSF  re- 
serves the  right,  upon  written  notice,  to 
withhold  future  payments  after  a  spec- 
ified date  if  the  recipient: 

(1)  Falls  to.  comply  with  the  conditions 
of  an  NSP  award.  Including  the  report- 
ing requirements,  or 

(2)  Is  indebted  to  the  U.S.  Govern- 
ment. 

c.  Safeguarding  Funds  In  no  case  will 
NSF  furnished  funds  be  comlngled  with 
the  personal  funds  of.  or  be  used  for  per- 
sonal purposes  by,  any  officer,  employee, 
or  agent  of  the  grantee;  nor  will  any  of 
these  funds  be  deposited  in  personal  bank 
accounts  for  disbursement  by  personal 
check. 

424      LETTER   OF    CREDIT 

a.  Summary  The  following  Is  a  brief 
outline  of  the  letter  of  credit  procedures 
under  the  Treasury  Regional  Disbursing 
Office  (RDO)  System: 

(1)  The  NSF  makes  a  determination 
that  a  recipient  will  be  funded  through  a 
letter  of  credit  and  sends  the  recipient 
SF  1194,  Authorized  Signature  Card  fCM: 
Payment  Vouchers  on  Letter  of  Credit, 
and  NSP  Fbrm  931.  Designation  of  De- 
positary for  Direct  Deposit  of  Grant 
and/or  Contract  Funds.  (See  Exhibits 
4-1  and  4-2.) 

(2)  The  recipient  completes  SP  1194 
and  NSF  Form  931  and  returns  them  to 
the  NSF. 

<3)  The  NSP  approves  the  completed 
SP  1194  and  forwards  one  copy  to  the 
designated  Treasury  Regional  Disbursing 
OfDce  or  Center. 

(4)  The  NSP  prepares  a  Letter  of 
Credit,  TPS  7577  (SF1193A).  Copies  are 
transmitted  to  the  designated  Treasury 
Regional  Disbursing  Office  or  Center  and 
to  the  recipient.  (See  Exhibit  4-3.) 

(5)  The  NSP  furnishes  the  recipient  a 
supply  of  SP  183.  Request  for  Payment 
on  Letter  of  Credit  and  Status  of  Funds 
Report. 

(6)  Following  the  effective  date  of  the 
Letter  of  Credit,  the  recipient  canpletes 
Requests  for  Payment.  SP  183.  and  sub- 
mits them  to  the  designated  Treasxiry 
Regional  Disbursing  Office  or  Center  In 
order  to  receive  funds  to  meet  Immediate 
cash  disbursement  needs.  (See  Exhibit 
4-4.) 

(7)  The  Treasury  Regional  Disbursing 
Office  or  Center  then  mails  a  Treasury 
check  directly  to  the  recipient's  desig- 
nated depositary  (for  credit  to  its  ac- 
count) or  directly  to  the  recipient. 

b.  Authorized  Sianaiure  Card  The 
Authorized  Signature  Card  for  Payment 
Vouchers  <m  Letter  of  Credit,  SP  1194. 
must  contain  the  signature  (s)  of  the 
ofllclal(s>  authorized  by  the  recipient  to 
sign  Request  for  Payment  on  Letter  of 
Credit  and  Statiis  of  Funds  Report,  SF 
183.  The  Treasury  Regional  Disbursing 
OfBce  or  Coiter  will  accept  only  the  sig- 
nftture(s>  of  the  (rf&ciaKs)  named  on  the 
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current  signature  card;  the  number  of 
officials  named  should  be  limited  to  a 
practical  number.  A  designation  must  be 
made.  In  the  blocks  provided,  as  to 
whether  one  or  two  signatures  are  re- 
quired on  Requests  for  Payment.  New 
signature  cards  shall  be  submitted  when- 
ever there  Is  a  change,  including  addi- 
tions or  deletions  of  the  officials  author- 
ized to  sign  Requests  for  Payment. 
Change  in  the  title  or  position  does  not 
require  a  superseding  signature  card  if 
the  official's  authority  to  sign  Requests 
for  Payment  remains  unchanged.  SF  1194 
and  preparation  instructions  are  shown 
in  Exhibit  4-1. 

c.  Designation  of  Depositary  The  di- 
rect deposit  procediu*es  are  for  optional 
use  by  NSP  recipients  fimded  by  letter 
of  credit.  Recipients  electing  to  utilize 
the  direct  deposit  procedures  must  make 
such  election  by  submitting  NSF  Form 
931,  Designation  of  Depositary  for  Direct 
Deposit  of  Grant  and/or  Contract  Pimds, 
to  the  NSP. 

Under  direct  deposit  procedures. 
Treasury  checks  will  be  mailed  directly 
to  the  designated  depositary  for  credit 
to  the  recipient's  bank  account.  Recip- 
ients electing  to  use  the  direct  deposit 
procedures  shall  complete  Section  I  of 
NSP  Form  931  and  forward  it  to  the 
depositary  for  completion  of  Section  U. 
After  the  form  Is  completed,  the  recip- 
ient shall  forward  It  to  the  NSP.  A  recip- 
ient win  execute  a  power  of  attorney  only 
where  the  depositary  requires  such  an 
authorization  in  order  to  receive  checks 
directly  from  the  Treasury  Regional  Dis- 
bursing Office  or  Center  for  credit  to  the 
recipient's  bank  account.  Recipients  shall 
execute  a  new  NSP  Form  931  whenever 
changes  to  the  depositary  are  necessary. 
NSP  Form  931  and  preparation  instruc- 
tions are  shown  in  Exhibit  4-2. 

d.  Letter  of  Credit  Upon  determina- 
tion by  the  NSP  that  a  recipient  shall  be 
funded  by  a  letter  of  credit  (based  on 
the  criteria  stated  in  section  422a,  above) 
and  after  receipt  of  the  completed  sig- 
nature and  depositary  forms  (described 
In  sections  424b  and  424c,  respectively) 
the  NSP  wfll  Issue  a  Letter  of  Credit, 
TPS  7577  (SP  1193A),  In  favor  of  the 
recipient 

The  "Amount  Authorized"  Is  based  on 
the  recipient's  anticipated  cash  require- 
ments for  the  fiscal  year  and  the  NSP's 
cash  outlay  celling  imposed  by  the  Office 
of  Management  and  Budget.  The  recipi- 
ent's anticipated  cash  requirements  for 
the  fiscal  year  are  reported  to  the  NSF. 
in  item  22.  "Remarks",  of  SP  272,  Federal 
Cash  Transactions  Report,  which  is  de- 
scribed in  Exhibit  4-7.  Cash  outlay  pro- 
jections are  reported  on  the  second  and 
third  quarter  FCTR  in  the  manner  de- 
scribed in  Exhibit  4-10.  The  combination 
of  total  recipient  requirements  and  the 
NSP's  cash  outlay  celling  will-  determine 
the  percentage  of  anticipated  recipient 
requirements  to  be  provided  (percentage 
funding  level) .  When  100  percent  cover- 
age cannot  be  provided  by  the  NSP,  the 
reci|^ent  has  four  altemattves: 

(D*  Defer  outlays  until  the  next  fiscal 
year  (to  the  extent  possible) ,  or 


( 2>  Use  funds  from  other  sources  until 
the  next  fiscal  year,  or 

(3)  Request  the  NSP  to  defer  new 
project  awards  until  the  next  fiscal 
year,  or 

(4)  Use  any  combination  of  alterna- 
tives (1),  (2),  and  (3). 

The  Letter  of  Credit,  TPS  7577  (SP 
n93Ai ,  is  illustrated  In  Exhibit  4-3. 

e.  Request  for  Payment  on  Letter  of 
Credit. — (1>    PreTXiration  The  recipient 
shall  submit  a  Request  for  Payment  each 
time  funds  are  needed  to  meet  ciurent 
expenses.  Recipients  are  expected  to  ex- 
ercise   sound    financial    judgment    and 
planning  to  insure  that  the  requirements 
for  maintaining  minimum  cash  balances 
are  met.  In  preparing  the  Request  for 
Payment,  careful  consideration  of  such 
key  factors  as  payroll  dates,  payments 
to  subgrantees  or  contractors,  and  major 
fixed  costs  will  be  required  in  order  to 
determine  when  funds  will  be  needed. 
Careful  consideration  of  mall  time  re- 
quired for  transmission  of  the  Request 
for  Pajmient  to  the  Treasury  Regional 
Disbursing  Office  or  Center  and  for  trans- 
mission of  the  Treasury  check  to  the  re- 
cipient or  recipient's  bank  will  also  be 
necessary.  For  example.  If  $20,000  win  be 
needed  on  the  fifteenth  of  the  month  In 
order  to  meet  payroll  expenses,  pay  bills 
on    hand,    and    provide    funds    to   sub- 
grantees  to  meet  their  current  disburse- 
ment needs,  and  normal  mall  time  from 
the  date  the  Request  for  Payment  is  sub- 
mitted to  the  date  the  Treasiuy  check  is 
received  by  the  recipient  is  seven  days, 
then  these  fimds  should  be  requested  on 
approximately  the  eighth  of  the  month. 
Once  the  letter  of  credit  system  has  been 
in  operation  a  short  time,  it  is  expected 
that  the  recipient  will  have  determined 
its  disbursing  pattern  and  calculated  mall 
time  so  that  withdrawals  will  be  timed  as 
close  as  Is  administratively "  feasible  to 
actual     cash     disbursements.     Controls 
should  be  maintained  on  a  current  basis 
so  that  cash  balances  do  not  exceed  the 
recipient's      immediate      disbursements 
needs.  An  Illustration  of  SP  183  and  in- 
structions for  completing  It  are  shown  in 
Exhibit  4-4. 

(2)  CovzUtions  for  Rejection  The  fol- 
lowing Is  a  list  of  conditions  which  will 
cause  a  Request  for  Pasmient.  SP  183.  to 
be  rejected  by  the  Treasury  Regional  Dis- 
bursing Office  or  Center. 

(a)  Unauthorized  signature(s) . 

(b)  Insufficient  balance  available  un- 
der the  Letter  of  Oedit. 

(c)  The  name  of  the  drawer  and/or 
the  name  of  the  payee  to  whom  the 
Treasury  check  Is  to  be  issued  is  not 
identical  to  that  shown  on  the  related 
Letter  of  Credit. 

(d)  Incorrect  Letter  of  Oedit  number. 
However,  before  rejecting,  the  Treasury 
Disbursing  Office  shall  attempt  to  relate 
the  request  to  the  specific  Letter  of 
Credit,  and  if  successfiil,  correct  the  er- 
roneous Letter  of  Credit  number,  and 
honor  the  Request  for  Payment. 

(e)  A  written  request  from  the  NSP 
to  withhold  payments. 

(f)  "nie  Status  of  Federal  Funds  Sec- 
tion Is  incomplete  or  Incorrect. 
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(g)  Excessive  NSF  cash  In  the  hands 
ftf  the  recipient,  as  determined  by 
IVeasury. 

(h)  The  rlawitflcation  section  (Sec- 
tiOQ  m)  Is  Incomplete  or  the  sum  <rf 
the  amounts  is  not  in  agreement  with 
the  "Amount  Requested". 

A  Rejection  Notice  stating  the  reason* s) 
for  rejection  shaQ  be  furnished  by  the 
Treasury  DisiMirsing  Office  to  the  recipi- 
ent. A  copy  of  the  Rejecticm  Notice  shall 
be  sent  to  the  NSP  and  the  Special  Fi- 
nancing Staff,  Banking  and  Cash  man- 
agement (Department  of  the  Tnasury 
In  Washington,  D.C.)  aloDg  with  a  copy 
of  the  rejected  Request  for  Payment. 

<3)  Distribution  of  Copies.  Copies  of 
the  Request  for  Payment  shall  be  dis- 
tributed as  follows: 

<a)  OriglnaL  To  the  Treasury  Re- 
gteoal  Dlsbarsing  Office  or  Center  indi- 
cated on  the  Letter  of  Credit,  TFS  7577 
(SP1193A>. 

(b)  Duplicate.  To  the  Treasury  Re- 
gknal  Dld>urstng  OfBce  or  Center  for 
transmission  to  the  NSP  after  pavment 
or  rejection. 

(c)  Triplicate.  To  the  National  Science 
PoundatloQ.  Division  of  Financial  and 
Administrative  Management,  1800  G 
Street.  NW..  Washington,  D.C.  20550. 

(d)  Quadruplieate.  Retained  by  the 
recipient. 

<e)  Quintuplicate.  To  the  Treasury 
Regional  Disbursing  Office  or  Center  for 
transmission  to  the  Special  Financing 
Staff,  Banking  and  Cash  Management 
(the  Department  of  Treasurj-  In  Wash- 
ington. D.C.) 

(4)  Emergency  payments.  In  the  event 
that  a  recipient  did  not  receive  a  Treas- 
ury check,  the  recipient  should  request 
the  NSP  to  contact  the  Treasury  Re- 
gional Disbursing  Office  to  determine 
the  status  of  the  payment. 

(a)  Lost  or  delayed  Treasury  checks. 
If  the  Treasury  Regional  Disbursing  Of- 
fice finds  that  a  Treasiuy  check  was 
mailed  to  the  recipient,  but  less  than  the 
normal  number  of  days  maU  time  has 
lapsed  since  the  date  the  check  was 
mailed,  the  recipient  should  wait  a  few 
days  to  see  If  the  check  arrives.  If  sev- 
eral days  have  lapsed  since  the  check 
was  mailed  and  the  recipient  needs  the 
fimds  to  meet  Immediate  disbursements, 
the  NSF  win  request  the  Treasury  Re- 
gional Disbursing  Office  to  issue  a  sub- 
stitute check.  If  a  substitute  check  Is 
issued,  a  stop  payment  order  will  be 
placed  on  the  first  check.  In  the  event 
the  first  check  Is  received  before  the 
substitute  check  arrives,  the  original 
check  can  be  negotiated  only  If  the 
Treasury  Regional  Disbursing  Office  is 
requested  to  remove  the  stop  payment 
order. 

(b)  Lost  or  deUtyed  Request  for  Pay- 
ment. If  the  Treasury  Regional  Disburs- 
ing Office  finds  that  it  never  received  the 
request  for  Pasmient,  the  NSP  win  deter- 
mine whether  sufficient  mafl  time  has 
been  anowed  for  the  Request  for  Pay- 
ment to  reach  the  Treasury  ReglansJ 
Disbursing  Office.  If  Uiere  Is  an  Immedi- 
ate need  for  the  funds  and  the  recipient 
cannot  wait  for  a  few  days  to  see  if  the 
Request  for  Payment  wiU  be  received  by 
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the  Treasury  Regional  Disbursing  Of&ce. 
the  recipient  should  prepare  and  submit 
another  Request  for  Payment.  The  sec- 
ond Request  for  Payment  should  be 
boldfy  mailed  ''SBCQND  ORIQINAL'* 
across  the  top  of  the  fmm.  Jt  the  need  is 
extremely  critical  and  the  recipient  can- 
not wait  the  length  of  time  it  would  take 
for  the  Request  for  Payment  and  the 
Treasury  check  to  travel  in  the  mails,  the 
recipient  should  telephone  the  Chief, 
Grantee  and  Cash  Management  Branch 
(NSP)  202-«33-400«,  and  arrangements 
win  be  made  with  the  Treasury  Depart- 
m«it  to  wire-transfer  funds  to  the  reclp- 
toit's  bank.  The  recipient  must  return 
duplicate  checks  to  the  Treasur>-  Re- 
gional Disbursing  Office  when,  and  if, 
received. 

425  REQUEST  FOR  ADVANCE 

The  Request  fw  Advance,  SP  270,  en- 
ables a  recipient  which  meets  aU  of  the 
requirements  specified  in  section  422a, 
except  those  in  section  422a(l),  to  obtain 
cash  in  advance  to  meet  currait  dis- 
bursement needs.  The  recipient's  desig- 
nated official  (Accounting  Offlcn*.  Busi- 
ness Officer.  Treasurer,  etc.)  must  sutaxit 
Requests  for  Advance  to  the  NSP  on  a 
periodic  basis  (monthly,  biweekly),  or 
other  regular  cycle)  depimding  on  nor- 
mal disbursement  patterns.  Such  requests 
should  be  limited  to  the  minimum 
amounts  needed  and  be  timed  to  meet  the 
anticipated  cash  requirements  for  allow- 
able charges  to  active  NSF  projects.  Re- 
cipients not  qiiaUfylng  for  funding  by 
letter  of  credit  but  are  otherwise  quah- 
fied  to  receive  advance  pasmaents  are  in- 
structed to  use  the  "Alternate  Computa- 
tion for  Advance",  item  12.  bistead  of 
lines  11a  throat  J.  A  copy  of  SP  270 
along  with  preparation  instructions  is 
hicluded  In  Exhibit  4-6. 

426  REQUEST   FOR    REIMBrRSEKEKTS 

When  a  recipient  fails  to  meet  the  re- 
quiremoits  specified  in  either  or  both  of 
sections  422a(2)  and  422a(3),  or  when 
otherwise  ccmsidered  appropriate  by  the 
NSF.  the  recipient  wlU  be  required  to 
finance  NSP  projects  with  Its  own  work- 
ing capital  R^mbursonent  wlU  be  made 
upon  submission  of  a  Request  for  Reim- 
bursement. SP  270.  The  amount  requested 
as  reimbursement  win  be  reported  on  line 
IIL  An  other  lines  In  itan  11  and  the 
"Alternate  Computation  for  Advances", 
Item  12.  wm  be  left  blank.  A  SF  270,  with 
Instructions,  is  Included  in  Exhibit  4-6. 

427  WORKING    CAPrTAL   ADVANCE 

In  those  cases  when  the  reimbursement 
method  described  In  section  426  is  not 
feasible,  arrangements  may  be  made 
whereby  NSP  projects  are  financed  on 
a  working  cajiltal  advance  basis.  On 
this  basis,  funds  may  be  advanced  to 
cover  estimated  disbursement  needs  for  a 
given  initial  period.  Thereafter,  reim- 
bursement would  be  made  for  the  amount 
of  the  recipient's  disbursements.  The 
amotmt  of  the  initial  advance  win  be 
geared  to  the  reimbursement  cycle  so  that 
after  the  Initial  period  the  advance  ap- 
proximately equals  the  average  amount 
of  unreimbursed  program  disbursements. 
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Under  this  method  of  payment,  SP  270, 
item  12,  win  be  used  Iot  the  toMad  ad- 
vance: thereafter,  refaxdtKinemente  «m 
be  requested  on  BP  270.  Une  IIL  SF  270 
with  instrutttans  is  Included  ih  Kxhfbit 

4  30       rtDERAI.    CASH    IRAKSACTIONS    KEPOBT 

a.  General.  Shortly  after  the  end  of 
each  calendar  quarter,  the  NSP  wlU  mail 
to  each  recipient  a  Federal  Cash  Trans- 
actions Report  CPCTR)  <SP  272  and  SP 
272A)  to  be  updated  and  returned  to  the 
NSP.  This  report  is  required  whether 
funds  are  provided  on  an  advance  or  a 
reimbursable  basis.  The  FMoal  Casli 
Transactions  Report  is  basically  a  modi- 
ficaUon  of  the  traditkmal  NSP  Grantees 
Quarterly  Expeidlture  Report  (QER). 
The  new  name  and  the  new  npoci  ele- 
ments are  in  compliance  with  the  new 
uniform  Federal  standards  applicable  to 
financial  reporting  by  recipients.  The 
FCTR  with  instructions  Is  shown  In  Ex- 
hibit 4-7   tSP  272)   aiul  4-8  <SP  272A  ) 

A  Status  ot  Pinal  Reports  has  beoi 
added  to  the  FCTR  as  a  means  of  notify- 
ing recipients  of  due  or  past  due  Tech- 
nical Reports.  Financial  Btntm  Reimrts 
wad  Summaries  of  Completed  Projects! 
The  Status  <rf  Pinal  Reports  and  in- 
structions are  shown  in  Exhibit  4-9. 

b.  Purpose.  In  compUance  with  the  new 
uniform  Federal  standards  and  other 
NSP  requirements,  the  Federal  Cash 
Transactions  Report  will  be  used  for  the 
following  purposes: 

U)  To  monitor  the  balances  of  undis- 
bursed NSP  cash  advances ; 

•2)  To  provide  data  which  win  enable 
the  NSF  to  record  on  a  reasonably  cur- 
rent basis  the  recipient's  actual  disburse- 
ments against  individual  awards  in  order 
to  Uquidate  obligations  and  advances; 

(3)  To  provide  data  which  can'  be 
translated  into  internal  NSP  reports  to 
assist  program  officers  and  the  Division 
of  Grants  and  Contracts  in  determining 
the  funding  needs  of  recipients  (See  "Ad- 
ditional Funding  Support",  Chapter  n 
Section  250) : 

(4)  To  report  recipient's  forecasts  of 
cash  requirements  to  the  NSP  when 
funds  are  advanced  by  letter  of  credit- 

(5)  To  r^x)rt  the  NSP  share  of  project 
Income  wWch  was  used  in  projects  sup- 
ported by  the  NSP  (see  "Project  In- 
come", Section  640) ; 

(6)  To  report  intere-^t  income  to  the 
NSF: and 

(7)  To  report  recipients  advance.';  to 
subgrantees  or  subcontractors. 

c.  Distribution  and  Due  Date.  The 
original  and  copy  1  of  the  Federal  Cash 
Transactions  Report  (SF  272  and  SP 
272A)  and  the  Status  of  Pinal  Reports 
must  be  completed  and  returned  to  the 
NSF  by  not  later  than  15  working  days 
after  it  is  mafled  to  the  rec^lent.  The 
due  date  win  be  printed  on  the  bottom 
0fSP272. 

440  CASH    REFUNDS    AND    CREDITS    TO    NST 

44 1  rm AL  nNOBUCATCD  BAUirCS 

The  NSP  has  a  reversionary  interest 
In  the  unobligated  balance  at  an  award 
upon  expiration  or  completion  of  the 
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award.  The  unobligated  balance  of  Fed- 
eral funds  as  reported  on  the  Financial 
Status  Report  (see  "Award  Closeout", 
Chapter  VI,  5  670)  will  be  deducted  from 
the  award  amoxmt  and  reported  on  SFA 
272A  of  the  Federal  Cash  Transactions 
Report  at  the  end  of  the  quarter  in  which 
the  Financial  Status  Report  was  ap- 
proved by  the  Division  of  Grants  and 
Contracts.  The  entry  reduces  the  recipi- 
ent's "Balance  Authorized"  as  com- 
puted on  line  21  of  SP  272  of  the  Federal 
Cash  Tremsactions  Report.  (See  Exhibit 
4-7.) 

If  the  recipient's  "Balance  Authorized" 
has  been  fully  advanced  and  the  unob- 
ligated balance  deduction  results  in  a 
negative  "Balance  Authorized",  the  re- 
cipient must  refund  by  check  (payable 
to  the  National  Science  Foundation)  the 
amount  of  the  negative  "Balance  Au- 
ttiorlzed". 

442  ERRONEOPS  PAYMENTS 

Advances  or  reimbursements  made  in 
error  must  be  refunded  oy  check  (pay- 
able to  the  National  Science  Foundation) 
if  the  erroneous  payment  creates  an  ex- 
cess cash  on  hand  condition  or  a  nega- 
tive "Balance  Authorized"  as  computed 
on  line  21  of  SF  272.  (See  Exhibit  4-7.) 

443  INTEREST    EARNED    ON    ADVANCE    PAY- 

MENTS 

Interest  earned  on  advance  payments 
to  other  than  State  agencies  must  be 
reported  to  the  NSF  on  the  Federal  Cash 
Transaction  Report,  SF  272,  (Exhibit  4- 
7)  and  remitted  by  check  payable  to  the 
National  Science  Foimdation. 

444  PROJECT  INCOME 

In  accordance  with  section  653,  project 
income  designated  for  credit  to  award 
costs  up  to  the  amount  of  the  award  will 
be  recovered  by  the  NSF  by  crediting 
costs  otherwise  chargeable  against  the 
award  on  the  Federal  Cash  Transactions 
Report.  SP  272  and  SP  272A,  (Exhibit 
4-7  and  4-8).  Income  in  excess  of  the 
award  will  be  remitted  to  NSF  by  check 
payable  to  the  National  Science  Founda- 
tion. Section  653  also  requires  that  royal- 
ties and  other  Income  from  curriculum 
develoipment  projects  be  added  to  funds 
oomjnitted  to  the  project  with  any  ex- 
cess income  over  project  cost  remitted 
by  check  payable  to  the  National  Science 
Foundation. 

445  OTHER  COST  CREDITS 

Purchase  discounts,  rebates,  allow- 
ances, credits  resulting  from  overhead 
rate  adjustments,  and  other  credits  re- 
lating to  any  allowable  cost  received  by 
or  accruing  to  the  recipient  shall  be 
credited  to  the  NSF  award  costs  if  the 
award  has  not  been  closed  out.  An  award 
is  closed  out  if  the  three  final  reports 
(Financial  Status  Report,  SF  269,  Tech- 
nical Report,  and  the  Summary  of  Com- 
pleted Project  NSF  Form  98 A)  have 
been  submitted  to  and  accepted  by  the 
NSF.  If  the  award  has  been  closed  out, 
cost  credits  will  be  accepted  <xily  if  the 
amount  is  $100  or  more.  Such  credits  will 
be  accomplished  by  the  submission  of  a 
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revised  Financial  Status  Report,  SF  269. 
See  section  675e.  | 

Exhlblto:  ' 

4:-!  Authorized  Signature  Card  for  Pay- 
ment Vouchers  on  Letter  ol  Credit 
(SP1194). 

4-2  Designation  of  Depositary  for  tMrect 
Deposit  of  Grant  and/or  (Contract 
Funds  (NSP  Form  931 ) . 

4-3       Letter  of  Credit  (TPS  Form  7577) . 

4-4  Bequest  for  Payment  on  Letter  of 
Credit  (TPS  Form  7578) . 

4-5  Treasury  Disbursement  Centers  and 
Regional  OfiBces. 

4-6  Request  for  Advance  or  Reimburse- 
ment (SP270). 

4-7  Federal  Cash  Transactions  Report  (SP 
272,  machine  formatted  version). 

4-8  Federal  Cash  Transactions  Report  (SP 
272A),  Federal  Share  of  Net  Dis- 
bursement. 

4-9       Status  of  Final  Reports. 

4-10    Cash  Outlay  Report. 

Chapter  V — Allowability  of  Costs    ' 

500  basic  considerations 

501  federal  cost  principles 

501.1  Applicability  to  Primary  Award- 
ees.  Expenditures  under  NSF  awards 
(grants,  other  agreements,  and  con- 
tracts) are  governed  by  the  Federal  cost 
principles  applicable  to  specific  types  of 
grantees/contractors,  as  follows: 

a.  Institutions  of  Higher  Education. 
FMC  73-8  (formerly  OMB  Circular  A- 
21)  provides  principles  for  determining 
the  costs  applicable  to  research  and  de- 
velopment and  to  training  and  other  edu- 
cational services  performed  by  colleges 
and  universities  under  grants  from  and 
contracts  with  the  Federal  government. 
That  circular,  which  is  applicable  to  all 
NSF  awards  to  both  public  and  private 
institutions  of  higher  education,  is  codi- 
fied in  the  Code  of  Federal  Regulations 
as  34  CFR  Part  254.  It  is  also  reproduced 
as  41  CFR  Subparts  1-15.3  and  1-15.8, 
FMC  73-6  (formerly  OMB  Circular  A^ 
88)  assigned  to  the  Department  oJ 
■Health,       Education,       and       Welfare 

(DHEW)  the  responsibility  for  coordi- 
nating the  establishment  of  indirect  cost 
rates  and  the  auditing  of  Federal  grants 
and  contracts  with  most  colleges  and 
imiversities. 

b.  Other  Nonprofit  Organizations.  A 
proposed  set  of  government-wide  cost 
principles  for  certain  other  nonprofit 
organizations  is  being  prepared  imder 
the  aegis  of  the  Director,  Federal  Pro- 
curement Regulations,  to  be  incorporated 
as  Subpart  1-15.9  of  the  Federal  Pro- 
curement Regulations  (FPR).  Pending 
the  promulgation  of  such  government- 
wide  cost  principles,  expenditures  undei 
NSF  grants  or  other  agreements  wUl  be 
governed  either  by  Subpart  1-15.2  of 
the  FPR  (41  CFR  Subpart  1-15.2)  or  by 
the  cost  principles  contained  in  DHEW 
publication  "Guide  for  Nonprofit  Institu- 
tions,"  OSAC-5.  or  DHEW  publication, 
"Guide  for  Hospitals,"  OASC-3,  as  ap- 
propriate, in  accordance  with  the  follow* 
ing  criteria: 

1.  Any  independent  nonacademic  re- 
search organization  shown  in  the  cur- 
rent edition  of  the  NSF  Surveys  of  Sci- 


ence Resources  Series  Federal  Support 
to  "Universities,  Colleges,  and  Selected 
Nonprofit  Institutions,"  to  have  been  a 
recipient  of  Federal  R&D  funds  totalling 
5  million  dollars  or  more  during  the  listed 
fiscal  year  will  be  governed  by  Subpart 
1-15.2  of  the  FPR. 

2.  Any  other  nonacademic  nonprofit 
organization  will  be  governed  by  the  ap- 
propriate DHEW  cost  principles  unless 
it  formally  requests  the  NSF  Division  of 
Grants  and  Contracts  to  make  the  provi- 
sions of  Subpart  1-15.2  applicable  to  it 
and  such  request  is  approved. 

c.  Commercial  Firms.  The  govern- 
mentJrwide  cost  principles  and  proce- 
dures ^or  use  in  cost-reimbursement  type 
supply *^nd  research  contracts  with  com- 
mercial organizations,  contained  in  41 
CFR  Subpart  1-15.2.  are  applicable  to 
NSF  grants  to  or  other  agreements  with 
commercial  firms. 

d.  State  and  Local  Governments.  FMC 
74-4  (formerly  OMB  Circular  A-87)  pro- 
vides principles  and  standards  for  deter- 
mining costs  applicable  to  grants  and 
contracts  with  State  and  local  govern- 
ments. That  circular,  which  is  applicable 
to  all  NSF  awards  to  State  and  local  gov- 
ernment entities  (excluding  publicly  fi- 
nanced colleges  and  universities  and  hos- 
pitals) ,  Is  codified  in  the  Code  of  Federal 
Regulations  as  34  CFR  Part  255.  It  also 
is  reproduced  as  41  CFR  Subpart  1-15.7. 
Section  J  of  FMC  74-4  Eissigned  to 
DHEW  the  primary  responsibility  for 
negotiation,  approval,  and  audit  of  cost 
allocation  plans  to  cover  central  support 
service  costs  of  the  States  and  of  indirect 
cost  proposals  at  departmental  levels. 

501.2  Applicability  to  subcontracts. 
Costs  of  all  subcontracts  and  subgrants 
under  NSP  nonprocurement  awards  are 
subject  to  those  cost  principles  and  pro- 
cedures appropriate  to  the  subcontract/ 
subgrant  type  and  subcontractor/sub- 
grantee  concern,  organization,  or  institu- 
tion involved.  For  example,  if  the  sub- 
contract is  for  supplies  or  services  with 
a  commercial  concern.  Subpart  1-15.2 
w^ould  apply ;  if  the  subcontract  is  for  ex- 
perimental, developmental,  or  research 
work  with  an  educational  institution. 
Subpart  1-15.3  would  apply.  The  extent 
of  applicability  will  vary  depending  on 
the  type  of  subcontract,  as  the  several 
subparts  vary  in  applicability  as  to  type 
of  prime  contract,  grant,  or  other  agree- 
ment. 

501.3  Conflicting  Guidelines.  In  the 
event  of  any  discrepancy  between  the 
summary  information  contained  in  this 
chapter  and  any  specific  provision  of  the 
applicable  Federal  cost  principles,  the 
cost  principles  in  effect  as  of  the  effec- 
tive date  of  the  NSP  award  will  govern. 
In  the  case  of  a  discrepancy  between  the 
special  provisions  of  an  NSF  award  and 
the  standards  of  the  applicable  cost  prin- 
ciples, the  special  provisions  of  the  award 
shall  govern. 

502      TYPES   OF    COSTS 

502.1  Direct  Costs.  A  direct  cost  is  any 
cost  which  is  identified  specifically  writh 
a  particular  final  cost  objective.  Costs 
identified  specifically  with  the  NSF-sup- 
ported  project  are  direct  costs  of  the 
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project  and  may  be  charged  to  the  award 
if  allowable.  Section  503  ctmtalns  consld- 
erati<His  as  to  the  aUowabfUty .  of  costs. 
Sections  510  and  520  summarize  the 
standards  of  the  various  Ftderzl  cost 
principles  for  establishing  the  allowabO- 
ity  of  the  itans  of  cost  mo^  frequently 
charged  as  direct  costs  to  NSF  awards. 

502.2  Indirect  Costs.  An  indirect 
cost  is  one  which,  because  of  its  incur- 
rence for  commcm  or  joint  objectives,  is 
not  readily  subject  to  treatment  as  a  di- 
rect cost.  Minor  direct  cost  items  may  be 
considered  to  be  indirect  costs  for  reasons 
of  practicality.  After  direct  costs  have 
been  determined  and  charged  directly  to 
the  grant-supported  project  or  other 
work  as  t«>propriate,  indirect  costs  are 
those  remaining  to  be  aUocated  to  ttie 
several  classes  of  wort.  That  allocation 
process  and  the  determination  of  Indirect 
cost  rates  are  as  specified  in  the  govern- 
ing set  of  Federal  cost  principles.  Section 
530  contains  NSP  policy  and  procedures 
with  respect  to  Indirect  costs. 

502.3  Composition  of  Total  Cost. 
The  total  cost  of  an  NSP  award  is  the 
sum  of  the  allowable  direct  and  indirect 
costs  allocable  to  the  project,  less  any  i^i- 
pUcable  credits.  The  total  cost  ot  the 
award  generally  is  less  than  the  total  cost 
of  the  project  because  of  cost  sharing  or 
matching  by  the  awardee  institution  or 
organization.  (See  section  640,  "Cost 
Sharing  and  Matching.") 

503       CONSIDERATIONS  AS  TO  ALLOWABILITY 
OP  COSTS 

Each  of  the  Federal  cost  principles 
described  in  section  501  provides  basic 
tests  of  allowability  of  costs  which,  in 
summ&ry,  are  that  they  must: 

(a)  Be  necessary  and  reasonable  for 
the  performance  of  the  contract  or  grant 
and  be  allocable  thereto  under  the  cost 
principles: 

(b)  Conform  to  any  limitations  or  ex- 
clusions set  forth  in  the  cost  principles 
and  procedures,  applicable  Federal  laws, 
or  other  governing  limitations  as  to  types 
or  amoimts  of  cost  items ; 

(c)  Be  consistent  with  policies,  regu- 
lations, and  procedures  that  app^  uni- 
formly to  both  federally  assisted  and 
other  activities  of  the  organization: 

(d)  Be  accorded  consistent  treatment 
through  {^plication  at  generally  ac- 
c^ted  accoimting  principles  appropriate 
to  the  circumstances :  and 

(e)  Not  be  allocable  to  otr  included  as 
a  cost  of  any  other  federally  financed 
program  in  either  the  current  or  a  prior 
period. 

804      OTHER   FACTORS 

In  addition  to  the  basic  considerations 
regarding  allowability  of  costs,  con- 
tained In  section  503,  above,  the  follow- 
ing apply  to  NSF  awards: 

504.1  Maximum  Obligation.  The 
maximum  obligation  of  NSP  for  snpport 
ol  the  project  will  not  exceed  the  amoimt 
spedfled  in  the  award  Instrument,  as 
amended.  NSP  does  not  amend  grants  to 
provide  additional  funds  for  such  pur- 
poses as  z«Imbursement  for  unrecovcred 
Indirect  costs  resulting  from  the  estab- 
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lishment  of  final  negotiated  rates  or  for 
increases  in  salaries,  fringe  benefits,  and 
other  costs.  (See  General  Provision  2.) 

504.2  As>plioable  Credits.  Purchase 
discounts,  rebates,  allowances,  and  other 
credits  relating  to  any  allowable  cost,  re- 
ceived by  or  accruing  to  the  awardee 
shall  be  credited  to  the  Government 
either  as  a  cost  reduction  or  by  cash  re- 
fund, as  appropriate.  (See  also  section 
440,  "Refimds  to  NSP":  section  653  "NSP 
Project  Income  Provisions":  and  section 
675,  "Financial  Status  Report  and 
Summary." 

504.3  Pre-atcard  Costs.  Expenditui-es 
may  not  be  charged  against  NSP  funds 
priw  to  the  effective  date  of  the  award. 
However,  commitments  requiring  long 
lead  times,  such  as  for  major  items  of 
equipment,  may  be  Initiated  prior  to  that 
date,  at  the  risk  of  the  awardee.  for  de- 
livery subsequent  to  that  date  but  In  time 
for  use  in  the  project  being  supported. 
If  an  award  is  made  and  such  items  are 
approved,  Fed«-al  funds  may  be  ex- 
pended for  them  on  or  after  the  effec- 
tive date  erf  the  award. 

504.4  Post-expiration  Costs.  NSP 
funds  may  not  be  expended  subsequent 
to  the  expiration  date  of  the  awmrd  ex- 
cept to  liquidate  valid  commitments 
which  were  made  on  or  before  the  ex- 
piration date. 

504.5  Uniform  Application,  a.  Exhibit 
5-1  contains  a  table  which  shou's  where 
the  general  criteria  as  to  allowability  of 
selected  items  of  cost  may  be  found  in 
the  cost  principles  described  in  section 
501.  The  cost  principles  applicable  to 
awards  to  one  type  of  organization  do 
not  always  cover  an  item  of  cost  covered 
by  the  cost  principles  governing  a  dif- 
ferent type  of  organization.  Further,  the 
various  cost  principles  do  not  all  contain 
the  same  limitations  or  exclusions. 

b.  For  uniform  treatment  of  those 
items  of  cost  most  frequentlj-  listed  as 
direct  cost  items  in  proposal  budgets 
(Exhibit  2-2)  and  in  award  budgets  (Ex- 
hibit 2-8),  succeeding  sections  510  and 
520  summarize  their  allowability  under 
NSF  grants  and  other  agreements.  For 
ease  of  referral  to  the  source,  both  those 
sections  and  Exhibit  5-1  identify  the 
governing:  cost  principles  by  CFR  section 
nimiber,  since  those  relating  to  caia- 
mercial  firms  are  contained  in  the  FT»R 
and  those  relating  to  institutions  of 
higher  education  and  to  State  and  local 
governments  are  reproduced  there.  Since 
Govemmentwide  cost  principles  for 
other  nonprofit  organizations  have  not 
yet  been  promulgated,  they  are  not  ref- 
•erenced  herein. 

504.6  Prior  Approval,  a.  Some  of  the 
cost  principles  require  prior  agency  ap- 
proval before  certain  expenditures  may 
be  charged  as  a  direct  cost  to  the  grant 
or  other  agreement:  others  do  not.  In  the 
interests  of  uniformity  of  treatment 
among  various  types  of  grantees.  NSP 
requires  prior  agency  approval,  as  out- 
lined in  section  830,  -Changes  hi  the 
Award  Budget"  for  expenditures  of  Fed- 
eral funds  for  the  direct  costs  of  any 
of  tbe  following  not  specifically  ap- 
proved in  the  award  Instrument: 
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(I)  Alterations  and  renovations. 
(It)  General  purpose  equipment. 

(Ill)    ^ecl&l   puipoea  aqnlpmant   with    a 
unit  acqulsltloii  eost  of  $1,000  or  more. 
(▼)  Bkch  forelcn  trip. 

b.  NSF  hereby  delegates  to  awardee 
organizations  its  authority  for  approval, 
as  outlined  In  section  613.  for  either  of 
the  following  which  require  approval 
under  the  provisions  of  FMC  73-8 : 

(i)  Cumulative  equlpme&t  expendliuren 
which  exceed  the  budgeted  amount  bv  25 
percent;  or 

(II)  Cumulative  domestic  travel  e.xpendl- 
tures  which  exceed  the  budgeted  amount  bv 
»500  or  25  percent,  wblcbevcr  is  greater. 

504.7  Advance  Understandings,  a.  As 
indicated  in  FPR  1-15^07.  the  extent  of 
allowability  of  the  selected  Items  of  cost  - 
covered  In  the  various  cost  principles  is 
stated  to  apply  broadly  to  msmy  account- 
ing systems  in  varj-ing  situations.  In  same 
cases  (e.g.,  professional  and  consultant 
services  costs  t  the  various  cost  principles 
prescribe  specific  factors  or  conditions  to 
be  C(Hisidered  in  determining  the  ancrw- 
abillty  of  such  costs  in  si>eclfic  situations. 
In  such  cases.  It  is  important  that  the 
stated  conditions  or  factors  be  adhered 
to  and  documented  in  order  to  avoid  pos- 
sible subsequent  disallowance  or  dispute 
based  no  unreasonableness  or  nonallo- 
cability. 

b.  In  the  event  an  awardee  organiza- 
tion anticipates  charging  the  NSF  grant 
or  other  agreement  for  an  item  of  direct 
cost  which,  in  light  of  the  above,  might 
subsequently  be  disptuted,  the  authorized 
organizational  representative  may  nego- 
tiate an  advance  agreement  with  the 
cognizant  NSF  grants  officer. 

510    rrxMizKo  dirxct  costs 

The  following  subsections  summarize 
the  allowability  of  frequently  encoun- 
tered direct  cost  Items  In  the  wder  in 
which  they  ai^ear  In  the  standard  NSP 
Award  Budget  (Exhibit  2-8>.  Exhibit  5-1 
shows  the  specific  subparts  of  the  various 
cost  principles  which  govern  the  allow- 
ability of  these  and  other  costs. 

S 1 1     SALARIES,  WAGES,  AND  PSINGK  BENEFITS 

511.1  Salaries  and  Wages. — a.  All 
Awardees.  All  remuneration  paid  cur- 
rently or  accrued  by  the  organisation  for 
employees  working  aa  the  NSP  supported 
project  during  the  grant  period  are  al- 
lowable to  the  extent  that  <I)  total  com- 
pensation to  individual  emudoyees  is  rea- 
sonable for  the  work  perf<Hined  and  con- 
forms to  the  established  p<^lcy  of  the  or- 
ganizsatlon  consistently  applied  to  both 
Government  and  non -Government  ac- 
tivities; And  «2)  provided.  That  the 
charges  for  work  performed  directly  un- 
der NSF  awards  and  for  o^ier  work  al- 
locable as  indirect  costs  are  determined 
as  provided  in  the  applicable  Federal  cost 
principles.  The  NSP  share  ot  estimated 
salaries  and  wages  is  shown  in  items  A 
and  B  oi  the  Award  Budget  (Exhibit 
2-8). 

b.  Colleges  and  Universities.  Section 
J.7  ot  FMC  7a-a  (PPR  SolHXUt  1-15.309- 
7)  estabUshes  spedtail  ertterla  for  work 
performed  on  Gofemmcnt  projects  by 
faculty  members  during  and  oatside  the 


FEDERAL  REGISTER,  VOL  42,  NO.   20— MOWAY,   JANUARY  31.    1977 


5824      ' 

academic  year.  In  summary  Uiese  are  (as 
of  December  19.  1973) : 

(1>  Academic  Year  Salaries.  To  be 
based  on  the  individual  faculty  member's 
regular  compensation  for  the  continuous 
period  which,  under  the  practice  of  the 
institution  concerned,  constitutes  the 
basis  of  his  salary.  In  no  event  will  the 
cl^arge  to  Federal  awards,  irrespective  of 
the  basis  of  computation,  exceed  the  pro- 
portionate share  of  the  base  salary  for 
that  period.  (J.7.1> 

(2>  Periods  Outside  the  Academic 
Year.  During  the  summer  months  or 
other  periods  not  included  in  the  base 
salary  period,  to  be  at  a  monthly  rate  not 
in  excess  of  that  which  would  be  api^lica- 
ble  under  the  base  snlary.  (J.7.J) 

511.2  Fringe  Benefits.  Fringe  benefits 
are  allowable  as  a  direct  cost  (if  not  in- 
cluded as  an  indirect  cost)  in  proportion 
to  the  salary  charged  to  the  award  to  the 
extent  that  such  payments  are  mside  un- 
der formally  established  and  consistently 
applied  organizational  policies.  The  NSF 
share  of  the  estimated  fringe  benefits  is 
shown  In  Item  C  of  the  Award  Budget. 

512      XQXriPBCENT 
512.1     Background. 


.  _  The  current  Fed- 
eral cost  principles  have  slightly  different 
provisions  concerning  the  allowability  of 
capital  expendlti'jes,  equipment  and 
other  facilities,  and  depreciation  and  use 
allowances  thereon.  Pending  changes  will 
coofonn  them  to  the  provisions  of  At- 
tachment N  to  OMB  Ctrcvdar  A-110.  For 
consistency  of  treatment  of  equipment 
costs  in  awards  to  all  types  of  organiza- 
tions, the  following  subsections  are  ap- 
plicable to  all  NSF  nonprocurement 
awards  Issued  on  and  after  the  effective 
date  of  this  Manual. 

512.2  Definitions.  The  following  de- 
finitions, derived  from  Attachment  N  to 
OMB  Circular  A-110  and  from  the  pend- 
ing FPR  1-15.911-14  apply  to  aU  NSF 
awards  (or  amendments  thereto)  Issued 
on  and  after  the  effective  date  of  this 
Manual.  Note  that  they  are  different 
from  terms  previously  used. 

a.  AcQuisition  cost.  The  net  invoice 
unit  prtce  of  an -item  of  equipment,  in- 
cluding the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary  ap- 
paratus necessary  to  make  it  tisable  for _, . 

the  purpose  for  which  it  is  required.*  prescribed  in  the  governing  cost  prin 
Ancillary  charges,  such  as  tsuces,  duty,     ciples 
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of  general  purpose  equipment  include  of- 
fice equipment  and  furnishings,  air  con- 
ditioning equipment,  reproduction  and 
printing  equipment,  motor  vehicles,  and 
automatic  data  processing  equipment. 

d.  Special  purpose  equipment.  Equip- 
ment wliich  is  usable  only  for  research, 
medical,  scientific,  or  technical  activities. 
Examples  of  special  pui-pose  equipmrnt 
include  microscopes,  x-ray  machines, 
surgical  instruments,  and  spectrometers. 

e.  Nonexpendable  tangible  personal 
property.  Any  property  (except  land, 
structures,  and  appurtenances  thereto* 
having  physical  existence. 

512.3  General  Purpose  Equipment. 
Capital  expenditures  for  general  purpose 
equipment  are  unallowable  except  where 
such  expenditures  are  jiostified  in  the  pro- 
posal and  sijeciflcally  approved  by  NSF 
as  an  authorized  direct  cost.  If  approved 
by  NSF,  the  NSF  share  of  general  pur- 
pose equipment  costs  will  be  shown  in 
item  D  of  the  Award  Budget  (Exhibit 
2-8). 

512.4  Special  Purpose  Equipment. 
Capital  expenditures  for  special  purpose 
equipment  are  allowable  as  direct  costs 
provided  that  the  acquisition  of  items 
with  a  unit  cost  of  $1,000  or  more  are 
justified  in  the  proposal  and  approved 
in  the  award.  See  also  percent  204,  "Pro- 
posals with  Consultant  Services  or 
Equipment."  The  NSF  share  of  estimated 
equipment  costs  is  shown  in  item  E  of 
the  Award  Budget. 

512.5  Expenditure  Limitations.  Ex- 
penditures for  equipment  from  the  NSF 
share  may  not  be  increased  by  tnore 
than  25  percent  of  items  D  and  E  with- 
out prior  approval.  (See  section  504.6  b) 

5 1 3  MATERIALS  AKD  SUPPLIES 

The  costs  of  materials  and  supplies  (ex- 
pendable equipment)  necessary  to  carry 
out  the  project  are  allowable  as  pre- 
scribed in  the  governing  cost  principles, 
The  NSP  share  of  such  estimated  costs 
is  shown  in  item  F  of  the  Award  Budget 

514  TRAVEL   COSTS 

a.  Expenses  for  transportation,  lodg- 
ing, subsistence,  and  related  items  in- 
curred by  project  personnel  who  are  In 
travel  status  on  business  incident  to  an 
NSF-supported  project  are  allowable  as 


protective  intransit  insurance,  freight, 
and  InstaUtalon  shall  be  included  in  or 
excluded  from  acquisition  cost^Trfv ac- 
cordance with  the  organization's  regiJ^lar 
accounting  practices. 

b.  EQuiitment.  An  article  of  nonex- 
pendable tangible  p«Tsonal  property  hav- 
ing a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  of  $300  or  more 
per  imlt.  An  organization  may  use  its 
own  definition:  Provided.  That  it  at  least 
includes  all  nonexpendable  tangible  per- 
sonal property  as  defined  herein. 

c.  General  purpose  equipment.  Equip- 
ment which  is  usable  for  other  than  re- 
search, medical,  scientific,  or  technical 
activities,  whether  or  not  special  modi- 
fications are  needed  to  make  than  suit- 
able for  a  particular  purpose.  Examples 


b.  Except  as  provided  in  the  govern- 
ing cost  principles,  the  difference  in  cost 
between  first-class  air  accommodations 
and  less  than  first-class  air  accommo- 
dations is  unallowable.  A  train,  bus,  or 
other  surface  carrier  may  be  used  in  lieu 
of  or  as  a  supplement  to  air  travel  at  the 
lowest  first-class  rate  by  the  transporta- 
tion facility  used.  However.  If  such  travel 
could  have  been  performed  by  air,  the 
allowance  will  not  normally  exceed  that 
for  jet  economy  air  fare. 

c.  The  NSF  share  of  estimated  domes- 
tic travel  costs  is  shown  in  item  Q  of  the 
Award  Budget.  Expenditures  from  the 
NSF  share  for  domestic  travel  during  any 
budget  period  may  not  be  Increased  by 
more  than  25  percent  of  the  amount 
allotted  in  item  G  or  $500.  whichever  is 


greater,    without   prior    approval.    (See 
section  504.6  b.) 

d.  The  NSF  share  of  estimated  foreign 
travel  costs  is  shown  in  item  H  of  the 
Award  Budget.  Expenditures  are  allow- 
able only  as  prescribed  in  section  731, 
'Travel  to  Foreign  Countries." 

e.  Travel  costs  of  dependents  of  proj- 
ect personnel  are  not  allowed  without 
prior  NSF  approval,  which  will  be 
granted  only  under  the  following  circum- 
stances: V 

^  (1)  The  individual  scientiCT  is  a  key 
person  whose  full-time  presence  is  es- 
sential to  the  effective  performance  of 
the  project; 

»2)  His  residence  in  a  foreign  country 
for  a  continuous  period  of  at  least  six 
months  is  essential  to  the  effective  per- 
formance of  the  project;  and 

(3)  The  payment  of  a  travel  allow- 
ance for  dependents  is  consistent  with 
the  policies  of  the  awardee  organization. 

515      COMPUTER    (ADPE)    COSTS 

515.1  Automatic  Data  Processing 
Equipment  (ADPE)  Leasing — Costs.  The 
costs  of  leasing  ADPE  are  allowable,  up 
to  the  amount  that  the  awardee  would 
be  allowed  had  he  purchased  the  ADPE, 
and  to  the  extent  that  the  rates  are  rea- 
sonable in  light  of  factors  such  as  those 
described  in  l-15.205-34(c)  (1). 

515.2  Awardee-owned  ADPE  Facili- 
ties. The  costs  of  services  involving  the 
use  of  highly  complex  or  specialized  fa- 
cilities CHJerated  by  the  organization, 
such  as  electronic  computers,  are  allow- 
able provided  the  charges  therefor  meet 
the  conditions  of  1-15.309-37  or  com- 
parable section  of  other  governing  cost 
principles  and  otherwise  take  Into  ac- 
coimt  any  Items  of  income  or  Federal  fi- 
nancing that  qualify  as  applicable  cred- 
its under  the  governing  cost  principles 
(see  section  504.2,  "Applicable  Credits" 
and  section  650,  "Project  Income"). 

516      CONSULTANT   SERVICES 

516.1  Outside  Consultants,  (a)  Costs 
of  professional  and  consultant  services 
provided  by  persons  who  are  members  of 
a  particular  profession  or  possess  a  spe- 
cial skill  and  who  are  not  officers  or  em- 
ployees of  the  grantee  organization  are 
allowable  when  approved  by  the  organi- 
zational prior  approval  system  (see  sec- 
tion 613) ,  subject  to  paragraphs  (b) ,  (c » , 
and  (d),  when  reasonable  in  relation  to 
the  services  rendered  and  when  not  con- 
tingent upon  recovery  of  the  costs  from 
the  Government. 

(b)  In  determining  the  allowability  of 
costs  in  a  particular  case,  no  single  fac- 
tor or  any  special  combination  of  fac- 
tors is  necessarily  determinative.  How- 
ever, the  following  factors  among  others 
are  relevant: 

(1)  The  nature  and  scope  of  the  serv- 
ice rendered  in  relation  to  the  service  re- 
quired : 

(2)  The  necessity  of  contracting  for 
the   service   considering   the   organiza- 
tion's capability  In  the  particular  area; 

(3)  The  past  pattern  of  such  costs. 
particularly  in  the  years  prior  to  the 
award  of  Government  contracts;  grants, 
or  other  agreements; 
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f4)  The  impact  of  government  awards 
on  the  organization's  total  activity  <i.e.. 
what  new  problems  have  arisen) ; 

<5)  Whether  "The  proportion  of  Gov- 
ernment work  to  the  organization's  total 
activity  is  such  as  to  influence  the  orga- 
nization in  favor  of  Incurring  the  cost, 
particularly  where  the  services  rendered 
are  not  of  a  continuing  naiftre  and  have 
Uttle  relationship  to  work  under  Govern- 
ment contracts,  grants,  or  other  agree- 
ments; 

<6)  Whether  the  service  can  be  per- 
formed more  economically  by  employ- 
ment rather  than  by  contracting; 

(7)  The  qualifications  of  the  individ- 
ual or  concern  providing  the  service  and 
the  customary  fees  charged,  especially  on 
non-government  contracts; 

(8)  Adequacy  of  the  contractual 
agreement  for  the  service  (e.g.,  descrip- 
tion of  the  service;  estimate  of  time  re- 
quired, rate  of  compensation;  termina- 
tion provisions) . 

(c)  In  addition,  retainer  fees  to  be 
allowable  must  be  supported  by  evidence 
of  bona  fide  services  available  or 
rendered. 

(d)  Costs  of  legal,  accounting,  and 
consulting  services,  and  related  costs,  in- 
curred in  connection  with  organization 
and  reorganization,  defense  of  antitrust 
suits,  and  the  prosecution  of  claims 
against  the  Government,  are  unallow- 
able. Costs  of  legal,  accounting,  and  con- 
sulting services,  and  related  costs.  In- 
curred in  connection  with  patent  in- 
fringement litigation,  are  unallowable 
unless  otherwise  provided  for  in  the 
award. 

(e)  See  also  section  204.  "Proposals 
with  Consultant  Services  or  EquliMnent;" 
section  320,  "Procurement  Standards"; 
and  section  632,  "Unbudgeted  Expendi- 
tures." 

(f)  The  NSP  share  of  the  (estimated 
consultant  costs  is  shown  in  item  J  of 
the  Award  Budget. 

516.2  Intra-University  Consulting. 
Since  Intra-unlversity  consulting  is  as- 
sumed to  be  imdertaken  as  a  university 
obligation  requiring  no  compensation  in 
addition  to  full-time  salary,  the  principle 
(see  section  511.lb(l)),  above)  also  ap- 
plies to  those  who  function  as  consul- 
tants or  otherwise  contribute  to  a  proj- 
ect conducted  hy  another  faculty  mem- 
ber of  the  same  institution.  However,  in 
unusual  cases  where  consultation  is 
across  departmental  lines  or  involves  a 
separate  or  remote  operation,  and  the 
work  performed  by  the  ctmsultant  is  in 
addition  to  his  regular  appointment,  any 
charges  for  such  work  representing  extra 
compensation  above  the  salary  are  allow- 
able provided  such  consulting  arrange- 
ment is  specifically  provided  for  in  the 
NSF  award  or  otherwise  approved  In 
writing  by  NSP  (1-15.309)7(1)). 

516.3  Federal  Employees.  Employees 
of  the  Federal  government  (other  than 
NSF)  may  be  utilized  as  lecturers  or 
staff  members  in  a  science  education 
project  and  may  receive  compensation 
and/or  expenses  if  they  obtain  prior  w 
proval  from  their  agencies  to  participate 
and  If  services  to  the  project  are  per- 
formed outside   their   regular  working 


hours  or  while  they  are  on  leave  status 
from  c^cial  duties.  Under  no  circum- 
stances may  NSF  employees  receive  com- 
pensation from  an  NSF-supported  proj- 
ect. 

517  PAGE     CHARGES     IN     SCIENTIFIC 
JOURNALS 

(a.  As  indicated  in  section  752.2.  NSF 
encourages  and  sometimes  requires  pub- 
lication and  distribution  of  the  results 
of  research  conducted  with  the  support 
of  its  awards. 

b.  Costs  <rf  page  charges  in  non-profit 
scientific  journals  to  report  the  results 
of  NSF-supported  projects  are  allowable 
where  the  charges  are  levied  impartially 
on  all  research  papers  published  by  the 
journal. 

c.  NSF  support  for  such  page  charges 
is  shown  in  item  K  of  the  Award  Budget. 

518  PUBLICATION  COSTS 

a.  As  indicated  in  section  674,  NSF  re- 
quires both  a  final  technical  report  and 
a  summary  for  e€ich  project  supported  by 
an  NSF  award. 

b.  Specific  provisions  for  funds  to  cover 
the  costs  of  such  project  reports  and, 
where  appropriate,  other  publication 
costs,  are  contained  in  Item  L  of  the 
Award  Budget.  Portitwis  of  such  costs 
properly  allocable  to  other  budget  cate- 
gories (e.g.,  salaries,  wages,  and  fringe 
benefits)  should  be  shown  under  the  ap- 
propriate ones  of  those  categories  rather 
than  under  publication  costs. 

519  PARTICIPANT  SUPPORT  COSTS 

519.1  General,  a.  Participant  support 
costs  are  direct  costs  for  items  such  as 
stipends  or  subsistence  allowances,  travel 
allowances,  and  registration  fees  paid  to 
or  cm  behalf  of  participants  or  trainees 
(but  not  employees)  in  connection  with 
meetings,  conferences,  symposia,  or 
training  projects. 

b.  When  appr(H>riate  to  a  pcu-ticular 
activity,  they  may  be  requested  in  the 
proposal  budget  (Exhibit  2-2).  If  ap- 
proved, fimds  will  be  provided  in  the 
award  budget  (Exhibit  2-8)  under  line 
item  M.  But  see  section  532.2  for  NSF 
indirect  cost  policy. 

c.  Funds  provided  for  participant  sup- 
^rt  may  not  be  used  by  awardees  for 
other  categories  of  expense  without  the 
specific  prior  approval  of  the  cognizant 
NSF  program  officer.  (OMB  Circular  A- 
110,  Attachment  J.,  3e) 

d.  Participant  support  allowances  may 
not  be  paid  to  trainees  who  are  receiv- 
ing compensation,  either  directly  or  in- 
directly, from  other  Federal  government 
sources  while  participating  in  the  proj- 
ect. Educatifxial  benefits  from  the  Vet- 
erans Administration  and  retirement  or 
disability  compensation  are  exempt  from 
this  restriction.  A  Federal  employee  may 
receive  participant  support  allowances 
f nm  airaxd  funds  provided  there  is  no 
duplication  of  fundhig  of  items  and  pro- 
vided no  single  item  of  participant  cost 
is  divided  between  his  parent  agency  and 
NSF  award  funds. 

519.2  Stipends  or  Subsistence  Allow- 
ances, a.  To  hdp  defray  the  costs  of  per- 
sonal maintenance  ^i^iile  participating  in 


a  conference  or  training  activity,  parti- 
cipants may  be  paid  a  stipend,  per  diem, 
or  subsistence  allowance,  bas^  on  the 
type  and  duration  of  the  activity,  as  out- 
lined in  the  pertinent  program  an- 
nouncement and  in  the  award  instru- 
ment. Such  allowances  must  be  reason- 
able, in  conformance  to  the  usual  policy 
of  the  awardee  organization,  and  limited 
to  the  days  of  attendance  at  the  confer- 
ence plus  the  actual  travel  time  required 
to  reach  the  conference  location  by  the 
most  direct  route  available.  Where  meals 
and/or  lodgings  are  furnished  without 
charge  or  at  a  nominal  cost  (e.g..  as  part 
of  the  registration  fee) ,  the  per  diem  or 
subsistence  allowance  will  be  cor- 
respondingly reduced.  Award  fimds  may 
not  be  used  to  pay  per  diem  or  similar 
expenses  for  local  participants  in  the 
conference. 

b.  Costs  of  amusement,  diversion,  so- 
cial activities,  ceremcmlals,  and  inciden- 
tal costs  related  thereto,  such  as  bar 
charges,  and  personal  telephone  calls  of 
participants  or  guests  are  unallowable. 

519.3  Travel  Allowances,  a.  Travel 
costs  of  participants  may  be  allowable 
as  outlined  in  the  pertinent  program  an- 
nouncement and  in  the  award  instru- 
ment. If  so,  the  restrictions  regarding 
class  of  accomodations  (see  section  514 
b)  and  use  of  UJS.  flag  carriers  (see  sec- 
tion 731.3)  are  applicable. 

b.  In  training  activities  which  involve 
field  trips,  costs  of  transportation  of  in- 
dividuals may  be  allowable. 

520      OTHER  DIRBCT  COSTS 

Following  summarizes  the  allowability 
of  certain  other  items  of  cost  concerning 
which  questions  frequently  arise: 

521  ALTERATIONS     AND     XEHOVATION 

Costs  incurred  for  ordinary  or  normal 
rearrsoigement  and  alteration  ot  facili- 
ties are  allowable.  Special  rearrangement 
and  tateratitxi  costs  incurred  specifically 
for  the  project  are  allowable  when  such 
work  has  been  approved  in  advance  by 
NSF. 

522  MEETINCS  AND  CONTESENCES 

Because  of  the  frequency  with  irtilch 
similar  questions  are  raised  regarding 
the  phrase  "facilities  for  meetings  and 
costs  incidental  thereto",  contained  in 
the  various  sets  of  Federal  cost  princi- 
ples, the  following  summaiizes  the  allow- 
ability of  various  items  of  cost  associated 
with  conferences,  sjmaposla,  worksht^s 
or  other  meetings  supported  by  NSP 
awards. 

a.  Conference  Facilities.  Rental  of  fa- 
cilities and  necessary  equlixnait  is  al- 
lowable. (See  'sectUm  523,  "Rental  or 
Lease  of  Facilities  or  Equipment.") 

b.  Supplies.  Purchase  of  expendable 
materials  and  supplies  necessary  for  the 
meeting  is  allowable.  (See  sectltm  513, 
"Materials  and  Supplies.") 

c.  Conference  Services.  Costs  of  tnms- 
latioQ  services,  and  of  recording  aiKl 
transcribing  the  proceedings,  are  allow- 
able. 

d.  Publication  Costs.  Cost  of  publishing 
the  proceedings  are  aUowable  only  If  ap- 
proved in  the  award  Instromenl 
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e.  Salaries.  Salaries  of  professional^ 
personnel,  editorial  and  clerical  assist- 
ants, and  other  staff  members  are  allow- 
able in  accordance  with  section  511 
above,  in  proportion  to  the  time  or  effort 
devoted  to  the  preparation  and  conduct 
of  the  conference  and  summarizing  its 
results. 

f.  CoTisultant  Services  and  Speakers 
Fees.  Reasonable  fees  and  travel  allow- 
ances are  allowable  as  prescribed  in 
sections  514  and  516.  above. 

g.  Meals  and  Coffee  Breakt.  When  cer- 
tain meals  are  an  integral  and  necessary 
part  of  a  conference  (i.e.,  working  meals 
where  business  is  transacted),  award 
funds  may  be  used  for  such  meals. 
Award  funds  may  also  be  used  for  fur- 
nishing a  reasonable  amount  of  coffee 
and/or  soft  drinks  to  conference  par- 
ticipants and  attendees  during  periodic 
"coffee  breaks." 

h.  Participant  Support  Costs.  Allow- 
able as  prescribed  in  section  519,  above. 

nS      RENTAL    OR    LEASE    OT    FACILITIES    OH 
SPECIAL    PTJBPOSE    EQtnPMENT 

a.  Normally  the  awardee  is  expected 
to  make  available  appropriate  facilities 
without  direct  charge  to  award  funds. 
However,  on  occasion,  it  is  necessary  to 
utilize  facilities  not  under  the  control  of 
the  awardee.  Rental  of  sptice  off -site  may 
be  allowed,  for  example,  for  a  science 
education  project  where  for  the  benefit 
of  the  participants,  the  project  must  be 
held  at  locations  other  than  the  campus 
or,  for  a  research  project,  if  laboratory 
facilities  or  other  work  areas  of  a  type 
or  coverage  not  normally  available  with- 
in the  holdings  of  the  grantee  are  re- 
QXilred.  If  Justification  for  the  rental  of 
space  is  given  in  the  proposal,  and  space 
rental  costs  are  included  in  the  award 
budget,  rental  charges  may  be  made  In 
conformance  with  the  organization's 
policies  and  in  the  same  manner  that 
similar  charges  are  made  to  any  account, 
provided  that  such  rental  costs  are  rea- 
sonable and  otherwise  conform  to  the 
governing  cost  principles. 

b.  Rental  of  special  purpose  equipment 
Is  allowable.  See  also  section  515.1. 
"ADPE  Leasing  Costs." 

524      STIPENDS     OP     SUBSISTENCE     ALLOW- 
ANCES 

a.  Stipends  or  subsistence  allowances 
are  authorized  In  some  grants  in  support 
oi  International  science  activities.  Such 
stipends  are  treated  as  "Other  Costs," 
not  as  "Salaries  and  Wages." 

b.  Graduate  students  actually  em- 
ployed as  research  assistants  may  not  be 
pidd  "stipends"  but  may  be  compensated 
for  their  service  to  the  project  as  pre- 
scribed in  section  511.1.  "Salaries  and 
Wages."  See  also  section  525,  "Tuition 
.  Remission." 

c.  Stipends  or  subsistence  allowances 
also  may  be  allowable  to  participants  in 
meetings,  conferences,  symposia,  or 
training  activities.  See  section  519,  "Par- 
ticipant Support  Costs." 

SSI      TUITION  RSIUSSION 

a.  Tuition  remission,  tuition  waiver 
and  other  forms  of  cocnpensatirai  by  uni- 
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versities  as.  or  in  lieu  of,  salaries  or 
wages  to  students  performing  necessary 
work  on  NSF  supported  projects  is  al- 
lowable: Provided,  That  (1)  there  is  a 
bona  fide  employer/ employee  relation- 
ship between  the  student  and  the  in- 
stitution for  the  work  performed.  (2)  the 
tuition  remitted  or  other  paj-ment  is  rea- 
sonable compensation  for  the  work  per- 
formed and  conditioned  explicitly  upon 
the  performance  of  necessary  work,  and 
(3)  it  is  the  institution's  practice  to  simi- 
larly compensate  students  in  non-Fed- 
eral as  well  as  federally  supported  work. 
b.  Tuition  remission,  tuition  waiver 
and  other  forms  of  compensation  to  stu- 
dents shall  be  considered  as  salaries  and 
wages,  not  as  a  fringe  benefit  or  other 
direct  cost. 

530       INDIRECT  COSTS 
.^531       BASIC  PRINCIPLES 

531.1  Federal  Cost  Principles.  Most  of 
the  Federal  cost  principles  described  in 
section  501.  above,  are  designed  to  pro- 
vide recognition  of  the  full  allocated  costs 
of  federally  supported  projects  but  make 
no  attempt  to  identify  the  circumstances 
or  dictate  the  extent  of  agency  and 
grantee  or  contractor  participation  in  the 
financing  of  a  particular  project.  They 
recognize  that  such  arrangements  prop- 
erly are  matters  for  agreement  between 
the  supporting  agency  and  the  perform- 
ing organization  in  accordance  with  such 
Govemmentwlde  criteria  as  may  be  ap- 
plicable. 

531.2  Predetermined  Fixed  Rate 
Principle.  In  order  to  simplify  the  ad- 
ministration of  cost- type  research  and 
development  contracts  and  grants  with 
educational  institutions  and  to  permit 
more  expeditious  close-out  of  awards 
than  Is  possible  under  a  system  of  pro- 
visional overhead  rates  for  billing  pur- 
poses subject  to  post-audit  adjustment. 
Pub.  L.  87-638  (76  Stat.  437)  authorized 
payment  of  reimbursable  Indirect  costs 
on  the  basis  of  predetermined  fixed-per- 
centage rates  applied  to  a  portion  of  the 
reimbursable  costs  incurred. 

In  1965.  the  Comptroller  General  (B- 
15784)  authorized  NSF  to  extend  the 
principles  of  Pub.  L.  87-638  to  other  non- 
prc^t  organizations  for  grants  which  are 
fixed  in  amount  with  NSF  having  no 
responsibility  to  make  additional  funds 
available  regardless  of  what  the  total 
cost  may  be.  In  providing  for  the  deter- 
mination and  application  of  indirect 
cost  rates,  the  Federal  cost  principles 
(less  those  governing  commercial  organ- 
izations) recommend  that  consideration 
be  given  to  the  use  of  predetermined 
fixed  rates  where  the  cost  experience  and 
other  pertinent  facts  are  sufficient  to 
produce  an  informed  Judgement  as  to 
the  probable  level  of  indirect  costs  dur- 
ing the  ensuing  accounting  period. 

532      NSP   "full   RZHIBURSEICENT"   POLICT 

532.1  Basic  Policy,  a.  It  is  NSP  policy 
that  a  n.S.  awardee  is  entlUed  to  "fuQ 
reimbursement"  from  award  funds  for 
the  indirect  costs  allocable  to  the  NSP 
share  of  allowable  direct  costs  of  a  proj- 
ect except  where  specifically  excluded 
by  section  532.2,  below. 


b.  If  the  awardee  institution  or  orga- 
nization has  executed  an  indirect  cost 
negotiation  agreement  with  a  cognizant 
Federal  negotiating  agency  or  otherwise 
has  agreed  to  an  indirect  cost  rate  and 
base  with  some  Federal  department  or 
agency.  NSF  will  utilize  the  negotiation 
agreement  as  the  basis  for  calculating 
the  indii-ect  cost  amount  in  order  to  ap- 
proximate "full  reimbursement"  for  the 
indirect  costs  allocable  to  the  anticipated 
direct  costs  of  the  project.  Indirect  cost 
rates  established  subsequent  to  the  sub- 
mission of  a  proposal  for  NSF  support  of 
a  specific  project  will  be  used  by  NSF  in 
calculating  the  indirect  cost  reimburse- 
ment for  that  project:  Provided,  That 
the  new  rates  have  been  accepted  by  NSP 
for  use  prior  to  the  final  stages  of  proc- 
essing the  award. 

c.  NSF  recognizes  that  tlie  costs  of  a 
proposed  project,  tlie  anticipated  perltxi 
of  performance,  and  the  progress  to  be 
made  are  estimates.  Nevertheless,  the  in- 
direct cost  rate(s)  specified  in  the  NSP 
award  will  not  be  altered  during  the  sup- 
port period  funded  by  that  award  (grant 
or  amendment) .  NSF  will  neither  amend 
an  award  solely  to  provide  additional 
funds  for  subsequent  indirect  cost  rate 
changes,  nor  setUe  Indirect  costs  on  a 
post  audit  basis  except  for  awards  with 
maximum  provisional  rates.  NSP  awards 
are,  in  effect,  cost  reimbursement  awards 
with  ceilings. 

d.  Within  the  framework  of  section  531, 
above,  NSF  implements  Its  "full  reim- 
bursement" policy  by:  (1)  Application  of 
the  predetermined  fixed  rate  principle  to 
awards  to  universities  and  colleges  and  to 
those  n<Hiprofit  orgsuiizations  where  the 
cost  experience  and  other  pertinent  facts 
available  are  deemed  sufficient  to  deter- 
mine the  probable  level  of  indirect  costs 
during  the  ensuing  accounting  period  as 
described  in  section  534,  below,  and  (2) 
utilization  of  the  latest  available  rate 
based  on  actual  past  cost  experience  or, 
when  appropriate,  on  cost  projections,  as 
a  maximum  provislMial  rate.  In  awards 
to  other  nonprofit  organizations  and  to 
profit-making  firms. 

e.  In  furtherance  of  section  531.1, 
above,  any  negotiations  with  respect  to 
business  and  financial  matters,  including 
the  amount  of  indirect  cost  reimburse- 
ment, are  conducted  by  the  NSP  grants 
mansiger  with  the  authorized  organiza- 
tional representative,  not  by  the  program 
officer  with  the  prospective  principal  in- 
vestigator. 

f .  NSF  does  not  provide  for  the  indirect 
costs  of  foreign  grantees. 

532.2  Excetpions  to  Basic  Policy,  a. 
NSP  provides  no  amounts  for  indirect 
costs  for  the  following: 

(1)  Awards  to  individuals; 

(2)  Awards  solely  for  the  support  of 
travel,  equipment,  construction  of  facili- 
ties, or  doctoral  dissertation  research; 
and 

(3)  Awards  in  which  NSP  support  is 
exclusively  In  the  form  of  fellowships, 
tralneeshlps,  or  other  fixed  amounts  such 
as  cost-of -education  allowances. 

(4)  Participant  support  costs. 

b.  In  some  i>roJects  NSP  provides  a 
lump  sum  allowance  for  administrative 
expenses  In  lieu  of  reimbursement  for  In- 
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direct  costs.  An  award  to  a  U.S.  organi- 
zation In  support  of  U.S.  personnel  on 
leave  of  absence  to  conduct  research 
and/or  teach  abroad  during  the  segment 
of  the  U.S.  academic  year  may  provide 
for  such  administrative  expenses.  This 
is  standard  procedure  in  certain  types  of 
NSP  awards  as  stated  in  the  applicable 
program  announcement. 

533  INDIRECT  COSTS  IN  PROPOSALS  FOR 

NFS  SUPPORT 

533.1  Proposal  Budgets.  Bach  pro- 
posal for  NSP  support  of  a  project  should 
include-  a  budget  indicating  the  total 
amount  requested  frtan  NSP,  with  sub- 
totals for  direct  and  Indirect  costs.  The 
amounts  shown  opposite  the  various  line 
items  should  be  the  amoimts  requested 
from  NSP.  Ttie  amount  shown  for  indi- 
rect costs  should  be  calculated  by  apply- 
ing the  indirect  cost  rate(s) ,  approved  by 
the  cognizant-  Federal  negotiating 
agency  for  the  time  period  of  the  pro- 
posed project  to  tiie  proposed  direct  cost 
items  contained  in  the  approved  indirect 
cost  base. 

533.2  Otf-Campus  (Off-Site)  Activi- 
ties. If  the  proposed  project  contemplates 
work  to  be  perfwmed  in  an  environment 
or  in  a  manner  which  would  generate  a 
slgnlflcantiy  different  level  of  indirect 
costs  than  the  normal  work  of  the  orga- 
nization, such  as  off-campus  (off-site) 
projects,  the  proposed  budget  should  cal- 
culate the  indirect  cost  portion  of  the 
award  on  the  basis  of  where  the  prepon- 
derance of  effort  supported  by  NSP  will 
occur  during  the  period  of  support  unless 
the  organization  and  the  cognizant  Fed- 
eral negotiating  agency  have  negotiated 
some  different  arrangement.  If  so,  the 
pr(HX>sed  budget  should  so  state. 

533.3  Projects  Performed  by  More 
Than  One  Organization.  If  the  proposal 
is  for  a  master  award  (see  section  205) 
indirect  costs  requested  by  the  awardee 
should  be  as  in  any  other  proposal.  Simi- 
larly, individiial  indirect  cost  amounts 
for  cooperating  institutions  or  organiza- 
tions should  be  computed  using  the  ap- 
proved rates  for  thoseinsUtutions  or  or- 
ganizations and  shown  in  the  pr(^x)sed 
budget(s)  for  each  such  organlzaU(Hi.  In 
addition,  the  totals  of  each  organiza- 
tion's costs  to  be  funded  through  the 
award  should  appear  as  separate  line 
items  under  the  "Other  Direct  Costs" 
category  of  the  awardee's  composite  pro- 
posal budget. 

534  INDIRECT   COSTS   IN   NSF   AWARD_ 

534.1  General.  Each  award  letter  spe- 
cifies NSF's  maximum  obllgati(Mi  for  its 
share  of  the  total  costs  of  a  project  (see 
section  504.1,  above).  The  award  budget 
attached  to  the  award  letter  summarizes 
the  categories  of  costs  itemized  in  the 
final  proposal  budget,  on  which  NSP 
based  its  level  of  support.  The  amount 
for  indirect  costs  will  be  based  on  the 
most  recent  "Federally  negotiated" 
rate(s)  accepted  by  NSP  f<M-  use  prior  to 
the  final  stage  of  processing  the  award. 
Normally  these  will  be  the  same  as  those 
shown  in  the  proposal  budget,  as  revised 
if  necessary  (see  section  532.1,  above) . 

534.2  NSF  Calculation,  of  Indirect 
Cost  Amount— a.  Most  Organizations.  In 
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accordance  with  section  532.1.  above. 
NSF  Implements  its  indirect  cost  policy 
for  iinlverslties,  colleges,  and  other  ap- 
propriate nonprofit  organizations  by  ap- 
plication of  the  predetermined  fixed  rate 
principle  to  the  Indirect  cost  rate  IS)  con- 
tained in  the  current  indirect  cost  nego- 
tiation agreement.  Such  "Federally  ne- 
gotiated" rate(s)  will  be  applied  to  the 
support  period  of  each  award  and  ex- 
tended through  the  expiration  date  as 
follows : 

( 1  'I  If  the  negotiation  agreement  spec- 
ifies: (1)  A  "final"  rate  which  becomes 
the  provisional  rate  for  a  later  period  or 
(2)  a  single  "predetermined"  or  "fixed" 
rate,  such  rate  will  be  the  "predeter- 
mined fixed  rate"  used  by  NSF  in  calcu- 
lating the  indirect  cost  portion  of  the 
NSF  award. 

(2)  If  the  negotiation  agreement  pro- 
vides two  or  more  "predetermined"  or 
"fixed"  rates  for  two  or  more  successive 
time  frames  within  the  NSF  grant  period, 
each  such  rate  will  be  applied  to  appro- 
priate direct  cost  expenditures  antici- 
pated to  be  made  during  each  time  frame. 
If  the  effective  period  of  the  negotiation 
agreement  ends  prior  to  the  expiration 
date  of  the  award,  NSF  will  extend  the 
last  of  the  two  or  more  rates  through 
the  expiration  date  of  the  award  under 
preparation. 

b.  Otfier  Organizations.  Each  NSP 
grant  to  a  commercial  firm  or  nonprofit 
organization  which  does  not  meet  the 
criteria  of  S  532. l.d,  above  will  contain 
an  indirect  cost  ceiling  h&sed  on  a  maxi- 
mum provisional  rate  for  the  specific 
project. 

534.3  Off-Campus  (Off-Site)  Activi- 
ties— a.  General.  When  a  project  Involves 
off-campus  (off-site)  activities,  NSP 
normally  will  c(xnpute  the  indirect  cost 
amount  on  the  basis  of  the  <^-campus 
rate.  When  a  project  Involves  both  on  and 
off  campus  activities,  NSF  normally  will 
compute  the  indirect  cost  amoimt  on  the 
basis  of  where  the  preponderance  of 
NSP-supported  effort  will  occur  during 
the  period  of  support  unless  the  organi- 
zation and  the  cognizant  Federal  agency 
have  negotiated  some  different  arrange- 
ment. In  that  event,  NSP  will  follow  the 
provisions  of  the  negotiated  agreement. 

b.  Special  Foreiffn  Currency  (SFC) 
Awards.  Where  an  award  involving  SPC 
lis  made  to  a  UJS.  organization,  the 
amount  for  indirect  costs  will  be  calcu- 
[lated  by  applying  the  apprc^riate  ap- 
proved rate(s)  to  the  appropriate  base 
as  In  a,  above,  whether  in  dollars  or 
SPC.  The  resultant  indirect  cost  amount 
will  be  payable  in  dollars,  unless  the  or- 
ganization specifically  requests  that  some 
or  all  of  it  be  payable  in  SPC,  which  can 
be  obtained  and  expended  only  in  the 
participating  SPC  country. 

534.4  Amendment  for  Additional 
Funding  Support.  As  Indicated  in  secticm 
250,  NSP  may  award  additional  funding 
support  either  (a)  during  the  originally 
contemplated  support  period  or  (b)  for 
a  subsequent  support  period.  An  amend- 
ment for  "supplemental  support"  to  pro- 
vide funds  for  unforeseen  expenditures 
during  the  originally  contemplated  sup- 
port period,  will  contain  the  same  indi- 
rect cost  rate  as  the  award  being  amend- 
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ed.  An  amendment  for  either  (a)  "re- 
newed support"  of  a  project  origintOly 
supported  for  a  limited  period),  or  (b) 
"continued  support"  of  a  long-term 
project  will  contain  the  appropriate  in- 
direct cost  rate  for  the  new  support 
period. 

535    AWARDEE    REIMBURSEMENT    FOR 
INDIRECT    COSTS 

535.1  Predetermined  Fixed  Rate.  a. 
Awardees  should  charge  NSP  awards  at 
the  predetermined  rate(s)  stipulated  in 
the  award  or  amendment  budget  unless 
the  award  letter  states  that  the  indirect 
cost  amount  is  based  on  a  maximum  pro- 
\Tsion«d  rate.  However,  should  negotia- 
tions between  the  organization  and  the 
cognizant  Federal  agency  result  in 
changes  in  the  aiH>roved  indirect  cost 
rate  not  reflected  in  the  NSP  award,  the 
organization  may  charge  NSP  projects 
at  the  newly  negotiated  rate  in  effect  at 
the  time  direct  cost  expenditures  are 
made:  Provided,  That  this  method  of 
charging  indirect  costs  is  consistently  ap- 
plied and  meets  generally  accepted  ac- 
counting principles:  and  provided  fur- 
ther that,  to  do  so  would  tMk 

(1)  Reduce  the  sclentUV;  scope  of  the 
project; 

(2)  Result  in  increased  cost  to  NSP 
during  the  award  period;  or 

(3)  Decrease  the  period  of  support  as 
contemplated  In  the  award  instrument. 

b.  Organizations  electing  to  use  this 
method  rather  than  using  the  rate  stipu- 
lated in  the  award  budget  must  advise 
the  NSF  Division  of  Grants  and  Coa- 
tracts  in  vsnrlting.  and  fundsh  a  copy  of 
this  advice  to  the  cognizant  audit  agency. 
Any  subsequent  change  of  method  will 
reqiilre  prior  approval  of  the  EMvlslon  of 
Grants  and  Cixitracts. 

535.2  Maximum  Provisional  Rate. 
Commercial  organizations,  or  others 
whose  awards  specify  a  maximum  pro- 
visional rate,  should  charge  NSP  awards 
at  the  lesser  of:  (1)  The  marimntn  pro- 
visional rate  stated  in  the  award  budget, 
or  (2)  the  aixUted  rate.  In  the  event  the 
audited  rate  is  lower  Chan  the  maximum 
provisional  rate,  the  difference  must  be 
reported  and  credited  to  NSP  as  pre- 
scribed in  sectitm  440,  "Refimds  to 
NSP."     ^ 

535.3  Vnder-recoveries  of  Indirect 
Cost.  NSF  recognizes  that  any  Inability 
to  obtain  "full  reimbursement"  for  in- 
direct costs  at  the  prevailing  negotiated 
rate  means  the  awardee  must  absorb  the 
shortfall.  Any  such  shortfall  may  be  al- 
located as  part  of  the  organization's  re- 
quired cost-sharing.  See  section  640. 
"Cost-Sharing  and  Matching." 

6-1     Selected  Items  of  Cost. 
Exhibits: 

Chapter  VI — ^Project  and  Award 
Management 

600    bacxgsound 

a.  Parts  I  and  n  of  Attachment  A  to 
PMC  73-7  (formerly  OMB  Circular  A- 
101)  contain  OMB  policies  cm  the  review 
and  direction  of  the  research  effort  In, 
and  expenditure  approval  procedures  for, 
projects  supported  by  Federal  grants, 
contracts,  and  other  agreements  with 
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educational  Institutions  in  the  United 
States. 

b.  Various  attachments  to  OMB  Cir- 
cular A-110  provide  OMB  policies,  cri- 
teria, and  procedures  affecting  those  and 
related  aspects  of  post-award  adminis- 
tration and  management  of  grants  and 
Other  agreements  (excluding  contracts) 
to  educational  Institutions  and  to  other 
nonprofit  organizations.  They  are  com- 
parable to  various  attachments  to  FMC 
74-7  (formerly  OMB  Clrciflar  A-102) 
concerning  grants-in-aid  to  State  and 
local  governments. 

c.  Federal  Management  Circular  73-3 
(formerly  OMB  Circular  A-lOO)  provides 
basic  guidelines  for  Federal  agencies  con- 
cerning cost  participation  by  all  types  of 
performing  organizations  (including 
commercial  firms  >  In  the  cost  of  research 
supported  by  Federal  agencies. 

d.  This  chapter  Implements  the  direc- 
tives cited  in  a  through  c,  above,  and 
extends  their  applicability  to  all  non- 
procurement  awards  to  all  types  of  per- 
forming organizations.  It  contains  the 
following  principal  topics: 

010  Monltortn«  and  Reporting  Project  Per- 
formance. 

620  Cbangea  Ui  Project  Direction  or  Man- 
agement. 

030     (Tbanges  In  the  Award  Budget. 

040    Cost  Sharing  and  Matching. 

050    Project  Income. 

000  Suspension  and  Termination  Proce- 
dures. 

070    Award  Close-out  Procedures. 

080    Records  Retention  and  Audit. 

e.  Where  the  requirements  for  grants 
differ  from  those  for  other  agreements, 
succeeding  sections  suggest  those  dif- 

■  ferences. 

•10      MONITORING    AND    REPORTING    PROJECT 
PERFORMANCX 

611       BACKGROtTNV 

Succeeding  sections  612  through  815 
implement  the  monitoring  and  reporting 
requirements  of  Attachment  H  to  OMB 
Clrculio-  A-110  (and  of  Attachment  I  to 
FMC  74-7)  and  prescribe  guidelines  for 
organizational  and  NSF  approval  sys- 
tems to  effectuate  them. 

•  IS       MONITORING    PROJECT    PERFORMANCX 

612.1  Performing  Organizations.  In 
implementation  of  paragraph  2  of  At- 
tachment H  to  OMB  Circular  A-110.  NSF 
requires  that  performing  organizations 
monitor  grants  and  other  agreements 
sidMtantlally  as  follows: 

(1)  Qranta.  The  performing  organiza- 
tion shall  monitor  the  performance  of 
the  project  as  appropriate  to  assure  ad- 
herence to  the  requirements  of  this 
chapter  and  shall  conduct  such  other 
project  oversight  as  may  be  required  by 
the  policies  of  the  performing  organi- 
sation and  sound  management  practices. 

(2)  Other  Agreements.  The  performing 
organization  shall  monitor  the  perfor- 
mance of  the  project  as  appropriate  to 
MBure  adherence  to  (1)  the  require- 
ments of  this  chapter.  (2)  such  perform- 
■Doe  goals,  time  schedules,  or  other  re- 
qutnments  u  may  be  appropriate  to  the 
ptojeet  and  the  terms  of  \he  award  In- 
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strument,  and  (3)   sound  management 
practices  and  organizational  poUcies. 

612.2  NSF.  a.  In  implementation  of 
paragraph  7  of  Attachment  H  to  OMB 
Circular  A-110.  NSF  Intends  to  conduct 
site  visits  essentially  as  follows: 

(1)  Grants.  The  cognizant  NSF  pro- 
gram officer  will  make  site  visits,  as  ap- 
propriate, to  keep  Informed  of  the  prog- 
ress of  the  work.  Similarly,  the  cognizant 
NSF  grants  manager  may  make  site  vis- 
its, as  appropriate  to  review  grantee 
management  control  systems. 

(2)  Other  Agrements.  The  cognizant 
NSF  program  offlcer  and  the  NSF  ad- 
ministrative staff  will  make  site  visits 
deemed  necessary  to  review  project  man- 
agement, keep  informed  of  the  progress 
of  the  work,  and  provide  such  technical 
assistance  as  may  be  required.  The  NSF 
staff  also  may  make  site  visits  to  review 
grantee  management  control  systems 
and  provide  appropriate  advice. 

b.  Additionally  the  NSF  program  offl- 
cer wUl  take  aproprlate  action  on  the 
progress  reports  prescribed  by  section  615 
and  the  final  technical  report  prescribed 
by  section  674. 

613      ORGANIZATIONAL  PRIOR  APPROVAL  SYS- 

TE3( 

613.1  Purpose.  In  order  to  carry  out 
its  project  monitoring  responsibilities 
(see  section  612.1),  each  performing  or- 
ganization should  have  a  system  to  en- 
sure that  authorized  officials  provide  nec- 
essary organizational  approvals  in  ad- 
vance of  any  section' that  would  result  in 
either  (a)  the  performance  or  modifica- 
tion of  an  NSF-supported  activity  where 
such  approval  is  required  by  this  chap- 
ter or  (b)  the  obligation  or  expenditure 
of  funds  where  the  governing  cost  prin- 
ciples prescribe  conditions  or  prloV  ap- 
provals as  summarized  in  CThapter  V. 
Where  such  action  also  requires  prior 
agency  approved,  as  stated  in  sections 
620  and  630.  the  organizational  prior  ap- 
proval system  is  the  framework  for  ob- 
taining NSF  approvals  as  outlined  in 
section  614. 

613.2  Implementing  Guidelines.  Per- 
fcM-mlng  organizations  may  utilize  what- 
ever system  and  organizational  struc- 
ture meets  their  own  Internal  policies 
and  procedures  provided  they  conform 
in  general  to  the  following  guidelines: 

a.  Approving  Official.  The  (Wganization 
must  designate  an  appropriate  official  or 
officials,  such  as  the  authorized  organi- 
zational representative  (see  Glossary), 
to  review  and  approve,  for  the  organiza- 
tion, the  types  of  actions  described  In 
section  613.1,  above.  Hie  designated  offi- 
cial(s)  may  not  be  the  principal  investi- 
gator or  project  director  or  other  per- 
sonnel involved  in  the  conduct  of  the 
project. 

b.  Approval  Documentation.  Decisions 
requiring  prior  approval  must  be  docu- 
mented and  retained  in  records  available 
for  inspection  or  audit  for  a  period  con- 
sistent with  the  records  retention  re- 
quirements ot  section  680.  Specific  docu- 
mented actions  include: 

(1)  Justflicatlon  of  the  action  by  the 
principal    Investigator/project    director 


(for  grants)   or  other  f^proprlate  em- 
ployee (for  other  agreements) ; 

(2)  Review  for  scientific  propriety, 
project  relevance,  and  effective  utiliza- 
tion of  resources  by  appropriate  offi- 
cial (s)  at  an  administrative  level  above 
that  of  the  initiator  of  the  request; 

(3)  Review  for  policy  permissibility 
and  funds  availability;  and 

(4)  Final  approval,  by  the  designated 
organizational  offlclaL 

614  NSF    PRIOR   APPROVAL   SYSTEM 

In  order  to  carry  out  that  portion  of 
its  project  monitoring  responsibilities 
•which  involves  furnishing  required  ap- 
provals, NSF  utilizes  its  program  sind 
grants  management  staffs  ta  the  follow- 
ing manner  on  NSF  grants : 

614.1  Program  Officers.  The  cogni- 
zant NSF  program  officer  will  review 
grantee  requests  for  changes  in  project 
direction  or  managemertt  (section  620) 
or  for  rebudgeting  (section  630)  and 
either  provide  NSF  approval  or  dis- 
approval or  forward  his  recommendation 
to  the  cognizant  NSF  grants  offlcer. 

614.2  Grants  Officer.  Where  the  ac- 
tion proposed  by  the  grantee  requires 
grants  officer  approval,  he  will  furnish 
the  NSF  decision  to  the  grantee,  with 
copies  to  the  cognizant  NSF  program 
offlcer  and  principal  investigator /proj- 
ect director.  NSF  approvals  in  other 
agreements  will  be  governed  by  the  terms 
of  the  agreement. 

615  REPORTING  PROJECT  PERFORMANCE 

In  implementation  of  paragraphs  3 
through  5  of  Attachment  H  to  OMB  Cir- 
cular A-110,  principal  investigators/ 
project  directors  shall  sulanlt  progress 
reports  as  required  by  §§  615.1  through 
615.3,  below.  Such  reports  shall  be  sub- 
mitted to  the  NSF  program  officer  speci- 
fied in  the  award  instrument  in  accord- 
ance with  such  procedures  as  the  per- 
forming organization  may  prescribe.  See 
section  674  for  final  technical  report  re- 
quirements. 

615.1  Content  of  Progress  Reports — 
a.  Grants — Brief  progress  reports  should 
Include: 

(1)  Asummarycf  overall  progress.  In- 
cluding results  obtained  to  date,  and 
comparisons  of  actual  accomplishments 
with  proposed  goals  for  the  period; 

(2)  An  indication  of  any  current  prob- 
lems or  favorable  or  unusual  develop- 
ments; 

(3)  A  summary  of  work  to  be  per- 
formed during  the  succeeding  budget 
period,  if  ai^ ;  and 

( 4 )  Other  information  pertinent  to  the 
type  of  project  being  supported  or  as 
specified  in  the  program  annoimcement 
or  solicitation. 

b.  Other  Agreements — Same  as  in  a, 
above,  plus  whatever  additional  infor- 
mation is  required  by  the  terms  of  the 
agreement. 

615.2  Timing  of  Progress  Reports — 
a.  Grants — ^Unless  otherwise  specified  in 
the  award  Instrument,  progress  reports 
shall  be  submitted  in  the  following  fre- 
quency: 

(1)  For  Standard  Grants,  the  first  re- 
port should  be  submitted  no  later  than 
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90  days  after  the  anniversary  of  the  et~ 
fective  date  of  the  grant,  wltli  succeed- 
ing reports  annually  thereafter,  less  the 
final  year. 

(2)  For  C(X¥tlnulng  Grants,  the  prog- 
ress report  should  be  attached  to  the 
annual  request  for  continued  support. 

b.  Other  Agreements — Progress  re- 
ports shoiUd  be  submitted  as  required  by 
the  terms  of  the  award  instrument. 

615.3  Significant  Changes  or  Delays — ' 
In  the  event  the  principal  Investigate/ 
project  director  encounters  problems,  de- 
lays, or  adverse  conditions  that  will  ma- 
terially affect  the  ability  to  attain  the 
objectives  of  the  project  or  to  meet  such 
time  schedules  as  may  have  been  pro- 
posed, he  should  advise  appropriate  offi- 
cials of  his  parent  organlaztlon  and  the 
cognizant  NSF  Program  Offlcer. 

620  CHANGES    IN    PROJECT    DIRECTION   AND 

MANAGEMENT 

Sections  621  through  623  implement  the 
policies  contained  in  Part  I  of  Attach- 
ment A  to  FMC  73-7  regarding  the  direc- 
tion of  projects. 

621  CHANGES    IN    OBJECTIVES,    SCOPE,    OR 

METHODOLOGY 

621.1  Background,  a.  Subpart  I.B.1  ol 
PMC  73-7  prescribes  restrictions  on 
changes  in  research  methods,  procedures, 
objectives,  or  phenomena  under  study. 
It  recognizes  that  the  degree  of  Govern- 
ment review  or  direction  exercised  may 
vary  from  project  to  project  Subpara- 
graph 3a  of  Attachment  J  to  OMB  Cir- 
cular A-110  also  requires  prior  agency 
approvals  before  changes  may  be  made 
In  scope  or  objectives  of  the  ixt>ject. 

b.  A  key  factor  in  the  NSF  decision 
to  support  a  project  Involves  the  broad 
objectives  of  the  prtHiosal  in  terms  of 
the  areas  of  scientific  knowledge  to  be 
adv£uiced  or  other  alms  to  be  achieved. 
The  methods  and  procedures  employed 
in  reaching  those  goals  and  the  spedfic 
early  objectives  also  are  of  importance 
in  many  i»x)gram  areas.  These  factors 
are  inherent  in  the  criteria  for  the  selec- 
tion of  research  projects  (ExhiWt  2-1) 
but  are  smnewhat  different  for  grants, 
as  distinct  from  other  agreements. 

621.2  Change  in  Objectives  or 
Scope — a.  Grants.  Neither  the  phenome- 
non or  phmomena  under  study  (Le.,  the 
br<»d.  category  of  the  research)  nm  the 
objectives  of  the  project  stated  tn  the 
proposal  or  agreed  modification  thereto 
shall  be  changed  without  prior  NSF  ap- 
proval. For  grants,  such  changes  should 
be  made  the  subject  of  a  revised  pro- 
posal, submitted  about  three  months  in 
advance  of  the  proposed  changes,  to  al- 
low time  foe  consideration  and  recom- 
mendation by  the  NSF  program  c^cer 
and  amendment  to  the  grant  instrument. 

b.  Other  Agreements.  Such  changes 
should  be  lu-oposed  in  a  fashion  consist- 
ent with  the  terms  of  the  award  instru- 
ment. 

621.3  Changes  in  Methodologv — a. 
Grants.  NSF  believes  that  the  principal 
investigator,  operating  within  the  estab- 
lished policies  of  his  parent  organlzatiaa. 
shoold  fed  free  to  pursue  Interesting  and 
Important  leads  which  maj  arise  during 


the  conduct  of  a  scientific  research  (or 
other  grant-supported)  i»oJect  or  to 
adopt  an  alternative  approach  which  ap- 
pears to  be  a  more  promising  means  of 
achieving  the  obJ«:tives  of  the  project. 
Significant  changes  In  methods  or  pro- 
cedures shall  be  reported  to  appropriate 
grantee  official  (s)  and  to  the  cognizant 
NSF  program  ofllcer. 

b.  Other  Agreements.  Changes  In  basic 
methodology  or  procedures  may  j«qulre 
advance  coordination  with,  and  \peclfic 
aw)roval  <rf  NSF. 

622       CHANGES     Of     SENIOR     PERSONNEL     OR 
THEIR  LEVEL  OF  EFFORT 

622.1  Background,  a.  The  NSF  de- 
cision as  to  whether  or  not  to  support  a 
proposed  project  Is  based  to  a  consider- 
able extent  upon  its  evaluation  of  the 
proposed  principal  investigator's  knowl- 
edge of  the  field  of  study  and  his  capa- 
bilities to  conduct  the  project  in  an  effi- 
cient and  productive  manner.  This  is  re- 
fiected  in  Category  A  of  the  NSF  criteria 
for  the  selection  of  research  projects. 
Exhibit  2-1.  NSF  desires  that  the  named 
principal  investigator  or  project  leader 
be  continuously  responsible  for  the  con- 
duct of  the  project  and  be  closely  in- 
volved with  the  effort.  Succeeding 
§§  622.2  through  622.7  translate  the  gen- 
eral FMC  73-7  requirements  into  NSF 
requirements  for  grants.  Other  agree- 
ments will  be  governed  by  the  specific 
terms  of  the  award  instrument. 

622.2  Basic  Requirements. — ^If  a 
named  principal  investigator  or  project 
director  plans  to.  or  becomes  aware  that 
he  will.  (1)  devote  substantially  less 
effort  to  the  work  than  anticipated  in  the 
ajmiroved  proposal.  (2)  sever  his  connec- 
tion with  the  grantee  organization,  or 
(3)  otherwise  relinquish  active  direction 
of  the  project,  be  shall  advise  both  the 
NSF  program  officer  and  his  organiza- 
tion's authorized  organizational  repre- 
senative.  They  shall  initiate  action  ap- 
propriate to  the  situation,  under  the 
guidelines  which  follow. 

622.3  Short-term  Absence  of  Senior 
Personnel.  If  a  named  principal  investi- 
gator or  project  director  will  be  absent 
from  the  project  for  a  period  of  three 
months  or  less,  he  shall  notify  appro- 
priate officials  of  his  pcu-eut  organlzatiaa 
and  the  cognizant  NSF  program  officer  of 
arrang«nents  for  conduct  of  the  project 
during  his  temporary  absence. 

622.4  Long  Term  Absence  of  Senior 
Personnel.  In  the  event  the  PI/PD  wfll 
be  awa/  from  the  project  for  a  period 
greater  than  three  months  (up  to  twelve 
months,  as  on  sabbatical  leave)  but  in- 
tends to  return,  he  shall  provide  the  cog- 
nizant program  officer  with  a  written 
statement,  endorsed  bs^  the  authorized 
organizational  representative,  of  ar- 
rangements for  oversight  of  the  project 
and  for  authorizing  charges  against  the 
grant.  Hie  progrcun  offlcer  will  provide 
written  approval  if  the  arrangements  are 
satisfactory,  but  no  formal  amendment 
to  the  grant  will  be  made.  If  the  PI/PUs 
temporary  activiiles  might  comstltute  a 
coQflict  of  interest  (eg.,  wmting  for  a 
Federal   agency),   a  substitute  PI/PD 


must  be  appointed  as  described  in  section 
622.7  below. 

622.5  Change  in  Level  of  Effort,  a.  If 
the  PI/PD  will  devote  subetantlally  less 
effort  to  the  work  thsm  anticipated  in  the 
proposal,  he  shall  consult  with  appro- 
priate officials  of  his  organization  and 
with  the  NSF  program  officer. 

b.  If  either  determines  that  the  reduc- 
tion of  effort  would  be  substantial  enough 
to  impair  the  successful  prosecution  of 
the  project,  he  will  consult  the  cognizant 
NSF  grants  officer.  The  grants  officer  may 
(1)  request  the  grantee  to  nominate  a 
replacement  principal  investigator  or 
project  director  acceptable  to  the  cog- 
nizant NSF  program  offlcer,  (2)  initiate 
the  termination  procedures  described  in 
section  660,  or  (3)  negotiate  other  ap- 
propriate modification  to  the  award. 

622.6  Withdraioal  of  Senior  Person- 
nel. In  the  event  the  named  principal  in- 
vestigator or  project  director  severs  his 
connection  with  the  grantee  organization 
or  otherwise  relinquishes  active  direction 
of  the  project,  the  authorized  organiza- 
tional representative  shall  notify  the  NSF 
program  offlcer  and  the  NSF  grants  of- 
ficer and  either: 

(a)  Initiate  the  award  close-out  pro- 
cedures prescribed  by  section  670  or 

(b)  ncwnlnate  a  substitute  project  lead- 
er as  prescribed  In  section  622.7. 

622.7  Substitute  PI/PD.  In  the  event 
the  grantee  desires  to  continue  the  proj- 
ect with  a  sulxtitute  PI/PD,  the  author- 
ized organizational  representative  shall 
advise  the  cognizant  NSF  program  offlcer 
and  the  cognizant  NSF  grants  offlcer  of 
the  name  and  qualifications  of  the  pro- 
posed substitute.  If  approved  by  NSF,  the 
grant  will  be  appropriately  amended.  If 
not.  the  termination  procedures  described 
in  section  660  will  be  IniUated. 

623       SUBCONTRACTING      OR      TRANSFERRING 
THE  PROJECT  EFFORT 

In  implementation  of  6ubpcu-t  I.B.3 
of  Attachment  A  to  FMC  73-7  and 
paragraph  4  of  Attachment  J  to  OMB 
Circular  A-110,  the  following  will  be 
observed : 

a.  Excluding  the  purchase  of  commer- 
cially available  supplies,  materials,  equip- 
ment or  general  support  services  allow- 
able imder  Uie  award,  none  ot  the  re- 
search or  substantive  effort  under  an 
NSF  award  may  be  contracted,  granted 
or  otherwise  transferred  to  another  or- 
ganization without  prior  NSF  approval. 
Normally,  the  intuit  to  so  contract  is 
fully  disclosed  in  the  proposal  submis- 
sion, and  evidence  of  NSF  prior  awJroval 
appears  in  the  grant  letter  and  accom- 
panying budget.  Other  sigreements  will 
be  governed  by  specific  approval  require- 
ments in  the  award  Instrument. 

b.  In  the  event  the  need  arises  to  so 
contract  after  a  grant  has  been  awarded, 
the  grantee  must  submit  to  the  NSF  pro- 
gram offlcer.  with  a  copy  to  the  appro- 
priate NSF  grants  offlcer,  the  pn^Msed 
performance  statement  and  budget,  a 
statement  indicating  the  basis  for  selec- 
tion of  the  subreciplent,  and  a  justifica- 
tion of  the  proposed  arrangement.  NSF 
af>prov9l  will  be  Indicated  by  letter  from 
the  grants  offlcer. 
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630   CHANGES  IN  THE   AWARD   BUSOR 
eS  1      BACKCROUm) 

a.  Part  n  of  Attachment  A  to  FMC 
73-7  restricts  the  extent  of  Government 
controls  and  limitations  on  expenditures 
for  speclflcy^ltems  imder  research  proj- 
ects at  educational  Institutions  to  those 
prescribedTby  the  Federal  cost  principles 
containeqln  FMC  73-8  (I.e..  Subparts  1- 
15.3  and  1-15.8  of  the  Federal  Procure- 
ment Regulations) . 

b.  Attachment  J  to  OMB  Circular  A- 
110  contains  related  criteria  and  pro- 
cedures to  be  followed  by  Federal  agen- 
cies in  requiring  nonacademlc  nonprofit 
organizations,  as  well  as  educational  in- 
stitutions, to  request  approvals  for 
changes  in  grants  and  other  agreements 
supporting  any  type  of  project.  Those  cri- 
teria and  procedures  are  similar  to  the 
budget  deviation  procedures  prescribed 
by  Attachment  K  to  FMC  74-7  for  grants- 
in-aid  to  State  and  local  governments. 

c.  Succeeding  sections  632  through  636 
translate  the  criteria  and  procedures  of 
those  OMB  directives  and  of  the  Federal 
cost  principles  described  in  section  501 
into  operational  requirements  for 
changes  in  the  grant  budget  during  per- 
formance of  grant  projects  by  any  cate- 
gory of  performing  organization.  Other 
agreonents  will  be  governed  by  the 
specific  time  of  the  award  instrument. 
See  also  section  504.6.  "Prior  Approval." 

632      BTTSGETED  EXPENDITURES 

Expenditures  from  Federally  furnished 
funds  for  goods,  services,  and  capital 
Items  contonplated  in  the  proposal  and 
Its  budget  may  be  made  as  prescribed  in 
Chapter  V  up  to  the  amount  specified  in 
the  appropriate  line  item  of  the  award 
budget  (Exhibit  2-S) :  Provided.  That 
neither  the  grant  letter  nor  its  budget 
imcludes  such  expenditure.  Note,  how- 
ever, that,  whether  or  not  the  grant 
budget  provides  funds  for  them, 

a.  Each  foreign  trip  requires  specific 
approval,  in  writing,  by  the  NSF  pro- 
gram officer  (see  sections  514d  and  731). 
and 

b.  The  hiring  of  consultants  requires 
mvanlzational  approval  (see  section  613) 
and  documentation  of  the  factors  speci- 
fied In  the  applicable  Federal  cost  prin- 
ciples (see  section  516) . 

•39     ITNBUDGBTED  EXPENDITURES 

a.  Expenditures  from  Federally  fiur- 
nished  funds  for  items  not  covered  by 
the  grant  budget  may  not  be  made  im- 
less  ai>proved  both  by  the  organizational 
prior  approval  system  (section  613)  and 
by  NSF  (section  614). 

b.  Written  approval  by  the  NSF  pro- 
gram officer  constitutes  NSF  approval 
except  for  the  following^,  which  require 
the  specific  approval  of  the  grants 
oflicer: 

(1)  General  purpose  equipment  (see 
section  512.2) 

(2)  Consultant  services  (see  sections 
204.1  and  616) 

(3)  Subcontracting  or  transferring  the 
project  effort  (see  section  623) 

(4)  Special  alterations  and  renovations 
(see  section  519.1) 
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(5)  Commercial  production  or  distri- 
bution of  materials  (see  section  760) 

634  UNDERBITDGETED   EXPENDITURES 

a.  If  funds  are  budgeted  for  a  cate- 
gory of  expense,  but  the  amount  indi- 
cated is  insu£Qclent,  the  budgeted  amount 
may  be  exceeded:  Provided,  That 

(1)  The  budget  adjustments  are  ap- 
proved by  the  organizational  prior  ap- 
proval system  (section  613) 

(2)  The  amount  charged  against  the 
NSF  award  will  not  exceed  the  amomit 
specified  in  the  award  instrument,  as 
amended  (see  section  504.1,  "Maximum 
Obligation")  and 

(3)  The  budget  adjustments  receive 
prior  NSF  approval  if  required  by  the 
succeeding  section  635. 

b.  See  section  525.  "Grantee  Reim- 
bursement for  Indirect  Costs." 

635  OVERBUDGETED  EXPENDITURE 

Whenever  the  amount  of  Federal  f  imds 
authorized  by  an  NSF  award  is  expected 
to  exceed  the  needs  of  the  recipient  by 
more  than  $5,000  or  five  percent  of  the 
award,  whichever  is  greater,  the  recipient 
shall  promptly  notify  the  NSF  program 
ofiBcer. 

636  BUDGET  CHANGES  REQUIRING  PRIOR  NSF 

APPROVAL 

a.  In  implementation  of  subpart  II  C. 
of  FMC  73-7  and  of  paragraphs  3  and  6 
of  Attachment  J  to  OMB  Circular  A-110. 
only  the  following  budget  changes  re- 
quire specific  NSF  approval  in  most 
awards: 

(1)  Unbudgeted  expenditures  <see  sec- 
tion 633.  above) ; 

(2)  Any  transfer  of  funds  from  the 
participant  support  category  (see  section 
518.1)  to  any  other  direct  cost  category 
or  to  indirect  costs  without  the  express 
written  approval  of  the  cognizant  NSF 
program  officer; 

b.  In  projects  for  which  NSF  support 
exceeds  $100,000  in  any  support  period, 
transfers  between  budget  line  Items  ex-, 
ceeding  five  percent  of  the  NSF  share 
require  approval  of  the  cognizsuit  NSF 
program  officer  as  provided  In  para- 
graph 5  of  Attachment  J  to  A-110. 

640  COST    SHARING    AND    MATCHING 

641  BASES   FOR    NSF    REQUIREMENTS 

641.1  Statutory  Requirement,  a.  TTie 
Appropriation  Acts  of  the  Congress  pro- 
viding funds  to  NSF  and  other  independ- 
ent agencies  contain  the  following  lan- 
guage: 

SEC.  608.  None  of  the  funds  provided  in 
this  Act  may  be  used  for  pAyment,  through 
grants  or  contracts,  to  reclpl«ats  that  do  not 
share  In  the  cost  of  conducting  research  re- 
sulting trom.  proposals  for  projects  not  spe- 
cifically solicited  by  the  Oovemment:  Pr<y» 
vided.  That  the  extent  of  cost  sharing  by  tha 
recipient  shall  reflect  the  mutuality  of  inter- 
est of  the  grantee  or  contractor  and  tha 
Government  In  the  research. 

b.  It  should  be  noted  that  this  require- 
ment distinguishes  between  solicited  and 
unsolicited  proposEds,  regardless  of  the 
type  of  Instrument  used  In  research 
awards  to  successful  proposers.  The  stat- 


utory requirements  applicable  to  some 
other  Federal  departments  and  agencies 
are  based  on  Uie  type  of  award  instru- 
ment (grant  or  contract) ,  rather  than 
on  whether  or  not  the  proposal  was  so- 
licited by  the  awarding  agency.  Section 
642  defines  terms  for  NSF  purposes. 

641.2  OAfB  Directives,  a.  Federal 
Management  Circular  73-3  (formerly 
OMB  Circular  A-lOO)  provides  basic 
guidance  to  Federal  agencies  for  deter- 
mining: 

(1)  The  amount  of  cost  sharing  to  be 
obtained  when  cost  sharing  is  required 
by  statute;  and 

(2)  Whether  performing  organizations 
should  be  requested  to  pai-tlcipate  in  the 
cost  of  the  research  even  though  cost 
sharing  is  not  required  by  statute,  and, 
if  so,  in  what  amount.  It  is  applicable  to 
all  awards  to  all  kinds  of  organizations 
(except  other  Federal  stgencies)  for  all 
kinds  of  research,  both  basic  and  applied. 
It  is  reproduced  as  Exhibit  6-1. 

b.  FMC  73-3  also  prescribes  (7.c.'2)  i 
that  the  amoimt  of  cost  participation  by 
a  performer  may  be  detennlned  by  either 
of  two  methods:  (1)  For  each  individual 
research  project,  or  (2)  if  the  supporting 
agency  desires,  for  the  aggregate  of  all 
or  some  of  the  research  projects  sup- 
ported by  an  agency  at  a  given  organiza- 
tion. However,  the  standard  Financial 
Status  Report  prescribed  by  Attachment 
G  to  OMB  Circular  A-110  requires  that 
the  "non-Federal  share  of  outlays"  be 
reported  for  each  grant  or  other  agree- 
ment. (That  report  Is  reproduced  as  Ex- 
hibit 6-4.) 

c.  When  the  amount  of  cost  sharing 
Is  determined  for  Individual  projects, 
OMB  authorizes  the  supporting  agency 
to  consider  the  organization's  participa- 
tion over  the  total  term  of  the  project  so 
that  a  relatively  high  contribution  in  one 
year  may  be  offset  by  a  relatively  low 
contribution  in  another  year.  It  also  au- 
thorizes the  Federal  agency  and  the  per- 
former to  agree  that  relatively  high  con- 
tributions on  some  projects  may  be  off- 
set by  relatively  low  contributions  on 
other  projects. 

d.  Attachment  E  to  OMB  Circular  A- 
110  supplements  FMC  73-3  by  prescrib- 
ing criteria  and  procedures  for  the 
allowability  of  C£ish  and  in-kind  con- 
tributions in  satisfying  cost  sharing  and 
matching  requirements.  It  is  reproduced 
as  Exhibit  ft-2. 

642       DEFINITIONS 

For  the  purposes  of  interpreting  the 
statutory  cost  sharing  requirement 
(§641.1)  and  the  two  OMB  directives 
(5641.2),  the  definitions  which  follow 
are  used  by  NSF.  Since  most  of  these 
terms  are  not  contained  either  in  those 
directives  or  in  standard  glossaries,  such 
as  the  Library  of  Congress'  "Science 
Policy — A  Working  Glossary,"  their 
source  Is  indicated  in  parenthesis. 

a.  Cost  participation.  A  generic  term 
denoting  any  situation  where  the  Oov- 
emment  does  not  fully  reimburse  the 
performer  for  all  allowable  ccets,  profits, 
or  fees  associated  with  the  specified  ef- 
fort. The  term  encompasses  cost  sharing. 
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cost  matching,  cost  limitation  (direct  or 
Indirect) ,  and  similar  {dirases.  Cost  par- 
ticipation may  be  in  any  form,  including 
but  not  limited  to  cash,  personal  property 
or  services,  or  real  property  or  Interest 
therein,  needed  for  the  project,  Uie  value 
of  which  shall  be  established  by  mutual 
agreement  between  the  agency  and  the 
performer.  (Source:  Special  Task  Group 
Report  on  COGP  Recommendation  B-8.) 

b.  Cost  sharing.  Participation  by  the 
performing  organization  in  more  than  a 
token  amount  of  project  costs.  (Derived 
from  FMC  73-3  and  NSF  Notice  No.  31 
of  September  3,  1970,  "Cost  Sharing  on 
Research  Projects.") 

c.  Federal  share.  That  portion  of  proj- 
ect costs  that  is  borne  by  the  Federal  gov- 
ernment. (Derived  from  Attachment  E 
to  OMB  Circular  A-110,  subparagraph 
2b.) 

d.  Awardee  share.  That  portion  of  ver- 
ifiable project  costs  that  is  borne  by  the 
awardeje  from  its  own  resources  or  from 
those  of  third  parties.  Provided,  That 
such  costs  are  (1)  not  included  as  con- 
tributions for  any  other  Federally-as- 
sisted project  and  (2)  not  paid  by  the 
Federal  Government  under  another  as- 
sistance agreement  (unless  the  agree- 
ment is  authorized  by  Federal  law  to  be 
used  for  cost  sharing  or  matching). 
(Derived  from  Attachment  E  to  OMB 
Circular  A-110,  subparagraph  3b.) 

e.  Matching  share.  Cost  participation 
by  the  awardee  in  a  substantial  amount 
of  project  costs  as  required  by  a  specific 
program  announcement  or  solicitation. 
(Derived  from  Attachment  E  to  OMB 
Circular  A-110,  subparagraph  2b.) 

f .  Project  costs.  All  allowable  costs  (as 
set  forth  in  the  applicable  Federal  cost 
principles)  incurred  by  the  performing 
organization,  including  the  value  of  any 
In-kind  contributions  by  that  organiza- 
tion or  non-Federal  third  parties  in  ac- 
complishing the  objectives  of  the  grant 
or  other  agreement  during  the  project 
period.  (Derived  from  Attachment  E  to 
OMB  Circular  A-HO,  subparagraph  2a.) 

g.  Research.  Systematic,  intensive 
study  directed  toward  fuller  scientific 
knowledge  or  understanding  of  the  sub- 
ject studied.  (Source:  Technical  Notes 
to  NSF  series  "Federal  Funds  for  Re- 
search, Development,  and  Other  Scien- 
tific Activities".) 

h.  Solicited  proposal.  A  proposal  re- 
sulting from  a  dociunent  issued  by  the 
PV>imdation  which  specifically  states  that 
pr(qx>sals  are  beinjg  solicited.  Such  a 
docimient  usually  Is  either:  (a)  A  Re- 
quest for  I*roposalg  (RFP)  or  Invitation 
for  Bids  (IFB) ,  issued  pursuant  to  the 
NSF  Prociu-ement  Regulations  (Chapter 
25,  Title  41.  CPR)  or  (b)  an  NOT  Pro- 
gram SoUcitaUon,  issued  as  a  n(ni-pro- 
curement  action  under  the  authority  of 
Sec.  11(c)  of  the  NSF  Act  (42  UJ3.C. 
1870) .  (See  section  202.  "NSf"  Mechan- 
isms for  Generating  Proposals.") 

i.  Token  participation.  Cost  participa- 
tion equal  to  at  least  1  percent  of  project 
costs.  (Derived  from  NSF  Notice  No.  31 
of  Sept^nber  3.  1970.  subject  "Cost- 
sharing  on  Research  Projects.")  ^ 

j.  Unsolicited  proposaL  A  proposal  not 
specifically  solicited  by  a  Request  for 


Proposals  (RFP),  Invitation  for  Bids 
(IFB) ,  or  an  NSF  Pn^rram  Solicitation 
(see  section  202,  "NSF  Mechanisms  for 
Generating  Proposals.**) 

643      NSF  COST  SHAKING  REQIHREMENTS 

643.1  Unsolicited  Research  Projects. 
In  accordance  with  its  statutory  direc- 
tive 5  641.1.  above)  NSF  requires  that 
each  awardee  share  in  the  costs  of  each 
research  project  for  which  the  NSF  grant 
or  other  agreement  results  from  an  un- 
solicited proposal.  NSF  awards  which 
provide  funds  solely  for  the  following 
purposes  are  not  considered  to  be  in 
support  of  "research"  for  statutory  cost- 
sharing  purposes: 

a.  International  travel; 

b.  Construction,  Improvement,  or  opera- 
tion of  faculties: 

c.  Acquisition  of  research  equipment; 

d.  Ship  operations; 

e.  Education  and  training; 

f.  Publication,  distribution,  and  transla- 
tion of  scientific  data  and  information; 

g.  Symposia,  conferences,  and  workshops: 
h.  Special  studies  authorized  or  required 

by  Subsections  3a  (5)  through  3a(7)  of  the 
NSF  Act,  as  amended. 

As  a  matter  of  policy,  NSF  does  not  re- 
imburse grantees  for  the  indirect  costs 
associated  with  doctoral  dissertation  re- 
search and  considers  this  as  satisfaction 
of  the  cost-sharing  requirement. 

The  NSF  requirement  Is  contained  in 
GenerEd  Provision  "Cost  Sharing",  and  is 
further  described  in  succeeding  parts  of 
this  section  643. 

.643.2  Solicited  Research  Projects. 
NSF  encourages  organizations  respond- 
ing to  program  solicitations  to  contribute 
to  the  cost  of  performing  the  research 
unless  that  would  be  Inappropriate  be- 
cause of  the  circumstances  described  in 
subparagraph  7a (2)  of  Exhibit  6-1.  How- 
ever, unless  otherwise  specified  in  a  par- 
ticular program  solicitation,  cost  shsuing 
is  not  a  prerequisite  to  the  award  of  a 
grant  or  other  agreemmt  to  support  a 
project  resulting  from  such  a  program 
solicitation. 

643.3  Cost  Sharing  Amount.  On  each 
NSF-supported  iw>ject  requiring  cost- 
sharing,  the  awardee  must  share  In  the 
costs  on  more  than  a  token  participa- 
tion basis.  However.  NSF  expects  that 
awardees  will  share  in  the  costs  at  a  levd 
which  refiects  their  interest  in  the  re- 
search, the  potential  benefits  they  may 
derive,  and  their  ability  to  cost-share. 
Institutions  and  organizations  have  a 
great  deal  of  fiexibillty  with  regard  to 
their  approach  to  cost-sharing  tmder 
NSF-supported  projects,  and  thus  must 
assume  and  exercise  considerable  re- 
sponsibility In  determining  appropriate 
levds  of  cost-sharing. 

643.4  Cost  Sharttig  Method — a.  Back- 
ground. For  many  years,  NSF  required 
that  proposal  budgets  show  both  the 
NSF  (Le.,  Federal)  share  and  the  grantee 
share  of  estimated  project  cost  being 
proposed  for  NSF  support;  both  were 
reflected  In  the  summary  budget  at- 
tached to  the  grant  letter.  In  May.  1970 
(Important  Notice  No.  28).  NSF  com- 
bined its  research  grant  budget  and  fis- 
cal,report  forms  into  a  single  form,  and 


eliminated  the  item-by-item  cost  shar- 
ing repOTt.  In  September.  1970  (Impor- 
tant Notice  No.  31),  NSF  eliminated 
cost  sharing  data  from  prop>osal  budg- 
ets, grant  budgets,  and  fiscal  reports. 
In  July.  1971  (Important  Notice  No.  40). 
NSF  initiated  a  requirement  for  annual 
cost  sharing  reports  covering  all  awards 
made  during  the  preceding  fiscal  year. 
As  a  result  of  Congressional  concern 
with  the  amount  of  cost  sharing  actu- 
ally being  made  by  grantees,  and  to  con- 
form with  the  financial  reporting  re- 
quirements of  Atfchment  G  to  OMB 
Circular  A-110.  NSF  is  revising  its  cost 
sharing  requirements  for  all  proposals 
submitted  on  and  after  May  1.  1977  as 
described  in  succeeding  parts  of  this 
section  643 

b.  Proposals  for  NSF  Support.  The  pro- 
posal budget  (Exhibit  2-4)  should  show 
both  the  proposed  NSF  and  awardee 
shares  of  the  total  estimated  costs  of  the 
project  and  a  figure  Indicating  the  ratio 
which  the  proposed  awardee  share  bears 
to  the  estimated  total  project  costs. 
Whereas  the  proposal  budget  must  allo- 
cate the  NSF  share  to  specific  line  items, 
to  arrive  at  the  total  amount  requested 
from  NSF,  it  need  show  the  proposed 
awardee  share  only  as  a  lump  sum  figure, 
included  in  the  total  project  cost  figure. 

c.  Cost  Sharing  Negotiations.  (1)  NSF 
does  not  utilize  "institutional  cost  shar- 
ing agreements."  such  sis  those  used  by 
some  granting  agencies  to  provide  for 
aggregated  cost  sharing.  NSF  requires 
that  cost  sharing  be  offered  on  ea(^  in- 
dividual unsolicited  research  project, 
utilizing  the  proposal  budget  as  the  basis 
for  negotiation,  rather  than  a  separate 
"cost  sharing  proposal."  such  sis  that 
used  by  some  granting  agencies. 

(2)  Prior  to  recommending  whether  or 
not  NSF  should  support  a  particular 
project,  the  NSF  program  officer  may 
engage  in  preliminary  discussions  with 
the  proposing  principal  investigator/ 
project  director.  Should  such  discussions 
result  in  changes  in  the  basic  objectives 
or  scope  of  the  project,  a  revised  pro- 
posal must  be  sutmiitted  (see  section  621, 
"Changes  In  Objectives.  Scope,  or  Meth- 
odology.") Should  such  preliminary  dis- 
cussions result  in  changes  of  10  percent  ^ 
or  more  in  any  of  the  line  items  of  the 
proposed  budget  a  new  proposal  budget, 
with  new  NSF  share,  awardee  share,  and 
percentage  figures,  must  be  submitted. 
(See  section  630.  "Changes  in  the  Award 
Budget.")  Such  revised  proposals  or 
budgets  must  be  approved  by  the  au- 
thorized organizational  representative 
(see  Glossary) . 

(3)  The  cost  sharing  amount  and  per- 
centage shown  on  the  (revised)  proposal 
budget  will  be  shown  in  item  S  of  the 
Award  Budget  (Exhibit  2-8).  and  wiU 
affect  the  respective  Income  shares  of 
NSF  and  the  awardee  in  Income  produc- 
ing awards.  See  section  650,  "Project 
Income." 

643.5  Cost  Sharing  Records  and  Re- 
ports — a.  Atoardee  Records.  (1)  Awardees 
must  maintain  records  of  all  research 
project  costs  which  distinguish  between 
those  to  be  paid  from  funds  furnished 
by  the  Government  and  those  claimed  as 
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the  awardee  contribution  to  cost  par- 
ticipation. Buch  records  are  subject  to 
audit  (Exhibit  6-1,  suft>para«raph  7(c) 
(3)). 

(2)  If  the  awardee's  cost  participation 
includes  in-kind  contributions,  the  basis 
for  detennining  the  valuation  for  volun- 
teer services  and  donated  property  must 
be  documented  (Exhibit  6-2,  paragraph 
61. 

b.  Awardee  Reports.  <1)  The  actual 
cost  participation  by  the  awardee  will 
be.  reported  to  NSP  in  line  lOf  of  SP 
269,  Financial  Status  Report  (Exhibit 
6-4) .  The  actual  amount  need  not  be  the 
same  as  the  proposed  amount,  but  must 
be  more  than  a  token  amount,  as  defined 
-in  section  642.3,  above. 

(2)  In  a  cooperative  project,  awarded 
under  a  master  grant  <  section  205)  the 
grantee  is  responsible  to  NSF  for  cost- 
sharing  on  the  entire  project  but  may 
require  cooperating  Institutions  to  con- 
tribute In  proportion  to  their  participa- 
tion. 

644      NSF  MATCHING  REQUIREMENT 

Some  NSP  programs  have  a  require- 
ment for  awardees  to  match  the  Federal 
support  in  whole  or  part,  as  outlined  In 
the  specific  program  annoimcement.  Pro- 
cedural requirements  are  as  in  section 
643,  above. 

650   PROJECT  INCOME 
651   BACKGROUND 

a.  Attachment  D  to  OMB  Circular  A- 
110  and  Attachment  E  to  PMC  74-7  pro- 
vide somewhat  different  standards  re- 
garding grantee  accountability  for  In- 
come related  to  projects  financed  In 
whole  or  in  part  with  Federal  fimds. 

b.  The  Report  of  Federal  Cash  Trans- 
actions and  the  Financial  Status  Report 
prescribed  by  Attachment  G  to  A-110 
and  by  Attachment  H  to  FMC  74-7  pro- 
vide somewhat  different  instructions  as 
to  how  such  income  Is  to  be  reported  by 
the  different  types  of  organizations. 

c.  The  Senate  Committee  on  Appro- 
priations, In  its  report  on  the  fiscal  year 
1976  NSF  appropriation,  stated  that  the 
NSP  policy  of  allowing  grantees  to  re- 
tain royalty  Income  generated  (subse- 
quoit  to  commercial  release)  by  the  sale 
of  federally-developed  education  mate- 
rials was  improper  and  should  be  termi- 
nated and  also  directed  NSF  to  coUect 
all  moneys  being  held  In  such  accounts. 

d.  In  order  to  continue  to  carry  out  the 
CMigresslonal  directive  cited  in  c,  above, 
and  to  provide  equitable  treatment  both 
to  the  Qovemment  and  to  the  various 
types  of  organizatlcHis  to  which  NSF 
awards  grants  and  other  agreements. 
N8P  will  adapt  the  program  Income  and 
Income  reporting  provisions  of  those  two 
directives  to  Its  awards,  as  of  the  effec- 
tive date  of  this  7  lanual.  Section  652  de- 
fines terms;  sec  Jon  653  prescribes  the 
new  NSF  projr  t  Income  provisions;  Ex- 
hibit 6-4  summarizes  both  the  project 
income  provisions  of  section  653  and  the 
reporting  and  refund  reoulrements  of 
sections  430.  440,  and  section  675. 
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652  SKTCNinONS 

The  following  terms  have  the  indi- 
cated meanings,  derived  from  paragraph 
1  of  Attachment  D  to  OMB  Circular  A- 
110  tod  from  pai-agraph  5  of  Attachment 
E  to  FMC  74-7. 

a.  Project  income.  Gross  income  earned 
by  the  awardee  from  a  project  financed 
in  whole  or  in  part  with  Federal  fimds. 
Such  earnings  include,  but  are  not  limit- 
ed to,  income  from  service  fees,  sale  of 
commodities,  usage  or  rental  fees,  and 
royalties  received  as  a  result  of  patents 
or  copyrights.  Project  income  includes 
royalty  income  and  other  income  as  de- 
fined below.  It  excludes  an terest  earned 
on  adva^pce  payments  isee  section  423 
"Payment  Policies") . 

b.  Royalty  iTicome.  Project  income 
earned  by  the  awardee  for  the  right  to 
manufacture,  sell  or  distribute  materials 
developed  or  produced  with  NSP  sup- 
port, including  payments  to  the  awardee 
based  on  sales  and  any  interest  earned 
thereon. 

c.  Other  income.  Project  income  other 
than  royalty  income. 

d.  Federal  share.  That  portion  of  proj- 
ect Income  which  accrues  to  the  Fed- 
eral government.  Unless  otherwise  mu- 
tually agreed  prior  to  the  expiration  of 
the  award,  the  Federal  share  shall  be 
computed  on  the  same  ratio  basis  as  the 
Federal  share  of  the  total  project  cost 
as  reflected  in  the  Award  Budget  (Ex- 
hibit 2-8). 

e.  Awardee  share.  That  portion  of 
project  income  which  accrues  to  the 
awardee.  Unless  mutually  agreed  prior  to 
the  expiration  of  the  award,  the  awardee 
share  of  project  income  shall  be  com- 
puted on  the  same  ratio  basis  as  the 
awardee  share  of  total  project  costs  £is 
reflected  in  the  award  budget.  Exhibit 
2-8.  (See  section  643.4,  "Cost  Sharing 
Method.") 

f.  Total  project  costs.  The  smn  of  the 
Federal  and  awardee  shares  of  all  costs 
(both  direct  and  indirect)  of  a  project, 
which  are  allowable  as  set  forth  in  the" 
applicable  Federal  cost  principles. 

653  NSF  PROJECT  INCOME  PROVISIONS  ' 

653.1  Grants — a.  Royalty  income. 
Unless  otherwise  specified  In  the  award 
instrument,  the  awardee  will  have  no  ob- 
ligation to  the  Federal  government  with 
respect  to  the  Federal  share  of  royalties 
received  as  a  result  of  copyrights  or 
patents  produced  imder  the  award  ex- 
cept to  satisfy  the  reporting  requirements 
of  section  675,  siunmarized  in  Exhibit 
6-6. 

b.  Other  income.  Unless  otherwise  spe- 
cified in  the  award  Instniment.  the  Fed- 
eral share  of  other  project  Income  shall 
be  retained  by  the  awardee  and  added 
to  the  funds  committed  to  the  project  by 
NSF  and  the  awardee  and  be  used  to  fur- 
ther eligible  project  objectives.  The 
awardee  share  may  be  used  as  desired 
by  the  awardee.  including  financing  the 
non-Federal  share  of  the  project. 

653.2  Curriaawn  Development  Agree- 
ments—&.  Royalty  income.  Unless  other- 


wise specified  in  the  award  Instrvunent, 
the  Federal  share  of  royalty  Income 
earned  from  a  publteher  or  distributor 
imder  a  curriculum  development  award, 
and  any  interest  thereon,  must  be  re- 
ported to  NSF  seml-aimually  in  the  spe- 
cial income  report  prescribed  by  the 
terms  and  conditions  of  the  award,  and 
credited  or  returned  to  NSF  as  pre- 
scribed in  section  430,  "Federal  Cash 
Transactions  Report."  Unless  otherwise 
specified  in  the  award  instrument,  the 
awstrdee  share  is  to  be  (1)  added  to  funds 
committed  to  the  project  up  to  the  total 
project  cost  and  used  to  further  eligible 
project  objectives,  and  (2)  any  amount 
in  excess  of  total  project  cost  is  to  be  re- 
turned to  NSP. 

b.  Other  income.  Unless  otherwise 
specified  in  the  award  instrument,  the 
Federal  and  grantee  shares  of  other  in- 
come are  to  be  reported  and  credited  as 
in  ad),  above. 

653.3  Other  Agreements — a.  Royalty 
Income.  Unless  otherwise  specified  in  the 
award  instnunent,  the  Federal  share  of 
royalty  Income  up  to  the  total  project 
cost  is  to  be  added  to  funds  committed  to 
the  project  and  used  to  further  eligible 
project  objectives,  but  the  awardee  will 
have  no  obligation  to  the  Federal  gov- 
ernment with  respect  to  either  its  share 
or  the  Federal  share  in  excess  of  total 
project  costs  except  to  satisfy  the  re- 
porting requirements  of  section  675. 

b.  Other  income.  The  award  instru- 
ment may  specify  that  the  Federal  share 
up  to  total  project  cost  is  to  be  used  for 
either  of  the  following  purposes: 

(a>  Added  to  funds  committed  to  the 
project  and  be  used  to  further  eligible 
project  objectives,  or 

(b)  Deducted  from  the  total  project 
costs  in  determining  the  net  costs  on 
which  the  Federal  share  of  costs  will  be 
based. 

Both  the  awardee  share  and  the  Fed- 
eral share  in  excess  of  total  project  costs 
may  be  used  as  desired  by  the  awardee, 
-including    finstnclng    the    non-Federal 
share  of  the  project. 


660 


SUSPENSION   AND   TERMINATION 
PROCEDURES 


661       BACKGRCOUND 

a.  Succeeding  sections  662  through  664 
implement  the  suspension  and  termina- 
tion procedures  of  Attachment  L  to  OMB 
Circular  A-110,  which  are  subetantially 
the  same  as  those  of  Attachment  L  to 
FMC  74-7.  Those  procedures  are  analo- 
gous to  but  different  from  the  revocation 
procedures  used  for  many  years  in  NSB 
grants. 

b.  Many  NSF  grantees  are  familiar 
with  the  general  principles  applicable  to 
termination  for  ctmvenlence,  contained 
in  Subpart  1-8.2  of  the  Federal  Procure- 
ment Regulations,  which  differ  substan- 
tially from  the  similarly  named  proce- 
dures of  A-110  and  FMC  74-7.  To  avoid 
mis\mderstandlng,  NSF  win  use  the 
phrase  "termination  by  mutual  agree- 
ment" vice  "termination  for  conven- 
ience" to  Implement  the  procedures  pre- 
scribed by  subparagraph  4.b.  of  Attach- 
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ment  L  to  A-110  and  subparagraph  5.b. 
of  PMC  74-7. 

662       DEFINITIONS 

The  following  terms  have  the  Indicated 
meanings : 

a.  Suspension.  An  action  by  NSF  that 
temporarily  withholds  further  Federal 
support  of  a  project  pending  corrective 
action  by  the  awardee  or  a  decision  by 
NSP  to  terminate  the  award. 

b.  Termination.  The  cancellation  of 
an  award,  in  whole  or  in  part,  at  any 
time  prior  to  its  expiration. 

c.  Terms  and  Conditions.  The  general 
and  special  provisions  of  the  award 
instrument. 


663 


SUSPENSION  OR  TERMINATION  FOR 
CAUSE 


663.1  NSF  Policy,  a.  When  a  awardee 
has  materially  failed  to  comply  with  the 
terms  and  conditions  of  a  grant  or  other 
agreement,  NSF  may  (1)  suspend  the 
award  or  (2)  terminate  the  award  for 
cause  as  prescribed  in  the  General  Pro- 
visions for  Suspension  or  Termination 
(Appendices  A  or  B) . 

b.  NSP  prefers  that  deficiencies  be  cor- 
rected whenever  practicable.  Therefore, 
action  to  suspend  or  terminate  an  award 
normally  will  be*  taken  dnly  after  the 
awardee  has  be^  informed  of  the  de- 
ficiency and  given  sufficient  time  to  cor- 
rect it,  in  accordance  with  the  procedures 
in  section  663.2.  However,  this  policy 
does  not  preclude  Immediate  suspension 
or  termination  when  such  action  is  rea- 
sonable in  the  circumstances  and  neces- 
sary to  protect  the  interests  of  the 
Government. 

c.  If  an  award  is  stispended  pursuant  to 
this  section,  no  obligations  incurred  by 
the  awardee  during  the  period  of  suspen- 
sion shall  be  allowable  under  the  sus- 
pended award.  However,  NSP  will  allow 
necessary  and  proper  costs  which  the 
awardee  could  not  reasonably  avoid  dur- 
ing the  period  of  suspension;  provided 
that  such  costs  would  otherwise  be  allow- 
able under  •4he  applicable  Federal  cost 
principles. 

d.  If  an  award  is  terminated  pursuant 
to  this  section,  financial  obligations  in- 
curred by  the  awardee  prior  to  th^  effec- 
tive date  of  termination  will  be  allowable 
to  the  extent  they  would  have  been  al- 
lowable had  the  award  not  been  termi- 
nated, except  that  no  obligations  in- 
curred during  the  period  in  which  the 
award  was  suspended  (except  those  al- 
lowed pursuant  to  c,  above)  win  be  al- 
lowed. The  settlement  of  termination 
costs  will  be  In  accordance  with  the  ap- 
plicable Federal  cost  principles  (e.g..  FPR 
1-15.205-42,  1-150.309-45.  etc.). 

663.2  NSF  Procedures,  a.  When  it  is 
believed  that  the  awardee  has  failed  to 
comply  with  one  or  more  of  the  terms 
and  conditions  of  an  award,  the  grants 
oEBcer  will  advise  the  awardee  by  letter  of 
the  nature  of  the  problem  and  that  fail- 
ure to  correct  the  deficiency  may  result  In 
suspension  or  termination  of  the  award. 
The  awardee  will  be  requested  to  respond 
in  writing  within  30  days  of  the  date  of 
such  letter,  describing  the  action  taken 


or  the  plan  designed  to  correct  the 
deficiency.  Copies  of  such  correspondence 
will  be  furnished  to  the  principal  investi- 
gator and  to  the  NSP  program  officer. 

b.  If  a  satisfactory  response  is  not  re- 
ceived within  30  days  of  such  letter,  the 
grants  officer  may  issue  a  notice  suspend- 
ing authority  to  further  obligate  award 
funds,  in  whole  or  in  part.  The  notice 
of  suspension  will  be  sent  by  certified 
maU  (return  receipt  requested),  to  the 
authorized  organizational  representative, 
with  a  copy  to  the  PI/PD.  Within  the 
Foundation,  copies  will  be  furnished  to 
the  Division  of  Financial  and  Adminis- 
trative Management  (DFA)  and  to  the 
program  officer.  The  notice  will  set  forth 
the  activities  covered  by  the  suspensicwi 
and  its  effective  date,  and  the  corrective 
action  required  by  the  awardee  in  order 
to  remove  the  suspension. 

c.  The  suspension  shall  remain  in  effect 
for  90  days  during  which  time  the 
awardee  shall  take  corrective  action  to 
the  satisfaction  of  NSP  or  give  assur- 
ances satisfactory  to  NSP  that  crarective 
action  will  be  taken.  In  that  event,  the 
grants  officer  will  issue  a  notification, 
addressed  as  in  b,  above,  that  the  sus- 
pension is  lifted.  Otherwise,  NSF  may 
terminate  the  award. 

d.  In  the  event  the  deficiency  is  not 
corrected  to  the  satisfaction  of  NSF,  the 
grants  officer  may  issue  a  notice  of  ter- 
mination, addressed  as  in  b,  above.  The 
notice  will  establish  the  reasons  for  the 
action  and  its  effective  date. 

e.  Within  90  days  of  the  effective  date 
of  termination,  the  awardee  shall  furnish 
an  itemized  accoxmting  of  funds  ex- 
pended for  allowable  costs  and  the  im- 
expended  award  balance.  Within  30  days 
of  a  request  therefore,  the  awardee  shall 
remit  or  otherwise  credit  to  NSF  any 
amounts  found  due,  as  prescribed  in  sec- 
tion 670,  "Award  Closeout  Procedures." 

f .  In  the  event  of  deficiencies  involving 
more  than  one  award,  NSF  reserves  the 
rle^t  to  suspend  or  terminate  all  support 
to  any  or  all  projects  being  performed 
by  the  awardee,  and  to  withhold  any  fu- 
ture support  until  such  time  as  the 
awardee  c(»npletes  corrective  action  mi 
presoit  deficiencies  and  certifies  the  in- 
teation  at  abiding  by  the  provisions  o' 
this  "Manual"  in  the  future. 

664       TERMINATION  BY   MUTUAL   AGREEMENT 

664.1  NSF  Policy.  Circumstances  may 
arise  whereby  either  NSF  wishes  to  ter- 
minate its  support  of  a  project  or  the 
awardee  wishes  to  terminate  its  perform- 
ance of  a  project.  If  both  ixuties  agree 
that  continuation  of  the  project  would 
not  produce  beneficial  results  commen- 
surate with  the  further  expenditure  of 
fimds,  it  Is  NSF  policy  to  terminate  the 
award  by  mutual  agreement. 

664.2  Procedures,  a.  If  the  awardee 
wishes  to  terminate  the  project,  the  au- 
thorized organizatiCHxal  representative 
should  advise  tiie  NSF  grants  officer,  with 
a  cc^y  to  the  NSP  program  officer. 

b.  If  NSF  wishes  to  t^minate  tide  im'oJ- 
ect.  the  gTEuits  officer  will  advise  the 
awardee's  authorized  organizational  rep- 
resentative, with  copies  to  the  PI/PD 
and  the  NSF  program  officer. 


c.  Within  30  days  after  receipt  of  re- 
quest from  either  party  for  termination 
by  mutual  agreement,  the  other  party 
will  provide  an  awropriate  written  re- 
sponse. In  the  event  of  disagreement  be- 
tween the  parties,  the  NSP  decision  w  ill 
be  final. 

d.  Following  tei-mination,  the  close-out 
procedures  of  section  670  shall  be 
initiated. 

670  AWARD  CLOSEOIT  rROCEDCRES 

671  BACKGROUND 

Succeeding  sections  672  through  676 
implement; 

a.  The  closeout  procedures  of  Attach- 
ment K  to  OMB  Circular  A-110  and  of 
Attachment  L  to  PMC  74-7; 

b.  The  requirements  of  Attachment  H 
to  A-110  and  of  Attachment  I  to  PMC 
74-7  for  a  final  technical  or  performance 
report; 

c.  The  requirements  of  Attachment  O 
to  A-110  and  of  Attachment  H  to  FMC 
74-7  for  a  financial  status  report;  and 

d.  The  requirements  of  NSP  Notice 
No.  ep,  as  amended  by  NSP  Notice  No. 
63,  f»r  a  summary  of  completed  projects. 


672 


DEFINITIONS 


The  following  definitions,  adapted 
from  the  documents  listed  in  section  671. 
above,  apply  for  the  purposes  of  close- 
out of  NSF  non-procurement  awards : 

a.  Closeout.  The  process  by  which  NSF 
determines  that  all  aprdicable  adminis- 
trative actions  and  all  required  work  of 
the  grant  or  other  agreement  have  been 
completed  by  the  perf<Minlng  organiza- 
tion (and  the  awardee,  if  different)  and 
NSF. 

b.  Disallowed  costs.  Those  charges  to  a 
grant  or  other  agreement  which  NSP  de- 
termines to  be  unallowable,  in  accord- 
ance with  the  api^cable  Federal  cost 
principles  or  other  conditions  contained 
in  the  award.  (See  Chapter  V,  "Allow- 
abUity  of  costs.") 

c.  Expenditures  (Outlays^.  Charges 
made  to  the  project  during  a  given  pe- 
riod for  (1)  goods  and  other  tangible 
property  received,  (2)  services  performed 
by  employees,  subcontractors,  and  other 
payees,  and  (3)  amounts  becoming  owed 
for  which  no  current  services  or  perform- 
ance is  required. 

d.  Expiration  date.  The  date  specified 
in  the  award  letter  after  which  expendi- 
tures may  not  be  charged  against  the 
award  except  to  satisfy  obligations  of 
funds  to  pay  allowable  project  costs  com- 
mitted on  or  before  that  date.  "Hie  ex- 
piration date  normally  is  the  last  day  of 
the  month.  It  is  ansdogous  to  the  "com- 
pletion date'  described  in  Attachment 
K  to  A-110  and  Attachment  L  in  FMC 
74-7. 

e.  Final  Technical  Report.  The  final 
scientific  or  technical  report  of  project 
performance  required  by  Attachment  1-1 
to  A-110  and  Attachment  I  to  FMC  74-7. 

f.  Financial  Status  Report.  Standard 
Form  269,  prescribed  by  Attachment  G 
to  A-110  and  by  Attachment  H  to  FMC 
74-7,  to' report  the  status  <^  funds  for 
non-constructl<Mi  projects.  On  and  after  t 
the  effective  date  ot  this  "Manual"  It  re- 
placed    the     report     portion     of     the 
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Research  Grant  Budget  and  Fiscal  Re- 
port (NSF  Form  98),  the  Education 
Grant  Budget  and  Fiscal  Report  (^rSF 
Form  235) ,  and  any  other  NSF  fiscal  re- 
port forms  or  formats  prescribed  by  any 
NSF  program  announcements,  program 
solicitations,  or  specific  award  instru- 
ments. It  is  reproduced  at  Exhibit  6-4. 
(The  replacement  NSF  Award  Budget  is 
reproduced  at  Exhibit  2-8.  > 

g.  Summary  of  Completed  Project. 
NSF  Form  98 A.  prescribed  by  NSF  No- 
tice No.  62,  to  summarlae"  in  laymen's 
language  the  final  technical  report  in 
order  to  answer  inquiries  by  nonscien- 
tlsts  as  to  the  nature  and  significance  of 
the  project.  It  is  reproduced  at  Exh&it 
6-3.  If  the  technical  report  is  to  be  de- 
posited In  the  National  Technical  In- 
formation Service  (NTIS),  the  Biblio- 
graphic Data  Sheet  (NTIS  Form  35) ,  re- 
produced as  Exhibit  6-4.  may  be  sub- 
stituted. 

673       AWAROEE    REQUIREMENTS 

a.  The  awardee  must  furnish  NSF  with 
the  following,  as  prescribed  In  section 
674:  (1)  Summary  of  Completed  Project 
(Exhibit  6-3  or  6-4,  as  appropriate)  to- 
gether with  (2)  Final  technical  report. 

b.  Within  90  days  after  the  expiration 
date,  the  awardee  also  must  furnish 
NSP  with  the  following,  as  prescribed  In 
section  675:  (1)  Financial  Status  Report 
(Exhibit  6-4),  (2)  Copy  of  Summary 
Completed  Project  'Exhibit  6-3  or  6-4, 
as  appropriate) . 

c.  "nie  documents  listed  in  a  and  b 
above  will  be  submitted  to: 

Vkttonal  Science  Foundation.  Division  of 
Orants  and  Contracts.  1800  O  Street.  NW, 
Washlneton,  DC.  20550. 


•-14 


FINAL    TECHNICAL     REPORT     AND  SDM- 
MARV 


674.  Background,  a.  For  many  years^, 
NSP  has  had  requirements,  reflected  In 
program  announcements  such  as 
"Grants  for  Scientific  Research"  and  In 
program  solicitatlorvs,  for  the  submission 
of  final  technical  reports.  Additionally, 
as  Indicated  In  section  752,  NSP  tradi- 
tionally has  encouraged  the  publication 
of  research  results  tn  the  open  scientific 
literature  whenever  'appropriate  and 
worthy. 

b.  In  recent  years,  there  has  been  in- 
creased Interest  in  the  Foundation,  the 
Congress,  other  science  agencies,  and  the 
Eclentlfic  community  tn  providing  Im- 
proved access  to  Information  about  the 
results  of  research  supported  by  public 
funds.  Therefore.  NSP  Notice  No.  62,  as 
amended  by  NSF  Notice  No.  63,  pre- 
scribed for  the  submission  of  either  a 
Summary  of  Completed  Projects  (NSF 
Form  98A)  or  a  Bibliographic  Data 
Sheet  (Form  NTIS-35).  in  addition  to 
the  traditional  publication  In  scientific 
Journals  and  submlssltm  of  final  tedinl- 
cal  reports,  for  awards  expiring  on  or 
after  October  1.  1976. 

c.  This  I  674  prescribes  the  NSP  re- 
quirements for  both  the  traditional  de- 
laOed  scientific  report  and  for  the  nev 
suBunary  report  for  the  two  basic  types 
of  projects  which  NSF  supports. 


674.2  Gratits.  a.  Within  90  days  fol- 
lowing the  expiration  of  the  grant,  the 
principal  investigator/project  director 
must  submit  the  Summary  of  Completed 
Project,  in  accordance  with  the  instruc- 
tions on  the  reverse  thereof  (see  Exhibit 
6-3),  to  the  address  indicated  in  673  c, 
above.  In  the  event  that  material  for 
publication  in  the  scientific  literature  has 
not  yet  been  completed,  or  has  not  yet 
been  accepted,  the  list  of  publications  re- 
quired by  the  form  should  so  indicate. 

b.  Unless  otherwise  specified  in  tlie 
award  Instrument,  the  final  technical 
report  should  be  attached  to  the  sum- 
mary report.  It  should  Include  appro- 
priate-identifying  data  and  the  follow- 
ing basic  information: 

Brief  Description  of  Reeearcb  and  Results 

Public&tlons  (published  and  planned) 
I  give  title,  Journal  or  other  reference,  date, 
authons)  1 

Tbeees  (if  any)  | 

Inventions  or  discoveries  ( whether  or  not 
patented) 

Sclentlflc  C:k>Ualx«ators  connected  witti 
grant  (Including  studentfi)  (include  title  or 
status,  e.g..  Associate  Professor,  Graduate 
Student,  etc.) 

CominentB  (include  reference  to  continua- 
tion if  appropriate,  etc.) 

Slgnatiu-e  of  principal  Investigator  &n6 
Dale. 

c.  At  such  time  as  the  PI/PD  publishes 
in  a  scientific  or  technical  journal,  he 
should  send  two  reprints  of  the  publica- 
tion to  the  cognizant  NSP  program  ofS- 
cer.  They  should  be  clearly  labeled  with 
the  grant  nimaber  and  other  appropriate 
identifying  information.  (See  section  517, 
"Page  Charges  in  Scientific  Journals.") 

674.3  OfTicrilfirreemen^s.  a.  la  accord- 
ance with  the  terms  of  the  agreement 
but  prior  to  the  expiration  of  the  award, 
the  principal  investigator/project  direc- 
tor must  submit  the  Summary  of  Com- 
pleted-Project  (Exlilbit  6-3)  or  the  Bibli- 
ographic Data  Sheet  (Eachibit  6-4)  to 
the  address  Indicated  In  673c.  above. 

b.  A  final  technical  report,  c(mtalning 
the  information  required  by  the  awanl 
Instrument,  should  be  attached  to  the 
simimary  report. 

675   riHANCIAL    ST.^Tt'.S    REPORT    AND 
SUIOfARY 

a.  The  Financial  Status  Report  (Ex- 
hibit 6-4) ,  in  an  original  and  two  copies, 
shall  be  submitted  to  the  address  speci- 
fied In  section  673c.  above,  within  90 
days  after  the  expiration  of  each  noo- 
procurement  award.  The  certification  m 
Item  13  must  be  signed  by  the  business 
officer  or  other  authorized  certifying  offi- 
cial on  at  least  the  original,  with  his 
name,  title,  telephone  number  and  date 
shown  on  all  copies. 

b.  Prior  to  completing  line  10c,  (Pro- 
gram income  credits),  reference  should 
be  made  to  section  653,  "T^SP  Project  In- 
come Provisions."  Note  that  section 
653.2  contains  ^leclal  reporting  and  re- 
fimd  policies  with  respect  to  Income 
earned  under  currlcuhnn  develcqxnent 
projects  supported  by  NSP  awards.  Ex- 
hibit 6-6  summarizes  the  iwoject  Incony 
dteposltion  and  rep<»tlng  reqiiirements. 

e.  Alter  the  Financial  Status  R^wit 
has  been  accepted  by  the  Division  ot 


Giants  and  Contracts  (DGC)  it -becomes 
the  basis  for  the  Division  of  Financial 
and  Administrative  Managonent  (DFA) 
to  make  the  final  dollar  adjustment  on 
the  official  NSF  financial  records  relat- 
ing to  that  award.  (See  section  441, 
"F^nal  Unobligated  Balance.") 

d.  NSF  makes  no  provisions  for  any 
upward  or  downward  adjilstments  to  the 
Federal  share  of  costs  after  the  Finan- 
cial Status  Report  has  been  accepted  by 
DGC. 

e.  Further,  tlie  administrative  expense 
of  reopening  closed-out  awards  Is  dis- 
proportionate when  only  small  sums  are 
involved.  Therefore,  NSP  will  not  nor- 
mally reopen  an  award  account  to  add 
or  delete  costs  amounting  to  $100  or  less 
after  the  award  has  been  closed.  Any  post 
close-out  expenditure  adjustments  of 
$100.00  or  less  m^5t  be  absorbed  by  the 
awardee.  The  Federal  Cash  Transactions 
Report  should  remain  In  agreement  with 
the  Financial  Status  Report. 

f .  However,  in  the  event  a  final  audit 
has  not  been  performed  prior  to  the 
closeout  of  the  award.  NSP  retains  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  any  recommenda- 
tions on  disallowed  costs  resulting  from 
such  final  audit  as  may  be  conducted. 

680       RECORDS  RETENTION  AND  ArDIT 

681  BACKGROUND 

Section  682  implements  the  require- 
ments of  Attachmrait  C  to  OMB  Circular 
A-110  and  of  Attachment  C  to  FMC  74-7 
concerning  retention  and  custodial  re- 
quirements for  records  concerning  grants 
and  other  agreements.  Those  require- 
ments are  analogous  to  but  different 
from  the  retention  requirements  for  con- 
tractor and  subctmtractor  records  con- 
tained in  Part  1-20  of  the  FPR. 

682  NSF  REQUIREMENTS 

a.  Financial  records,  supporting  docu- 
ments, statistical  records,  and  other 
records  pertinent  to  a  grant  or  other 
agreement  shall  be  retained  by  the 
awardee  for  a  period  of  three  years  from 
submission  of  the  Financial  Status  Re- 
port prescribed  by  section  670  except 
for; 

*,1)  Records  which  relate  to  audits, 
appeals,  litigation,  or  the  settlement  of 
claims  relating  out  of  the  performance 
of  the  project  shall  be  retabied  until  such 
audits,  appeals,  litigation,  or  claims  have 
been  disposed  of. 

(2)  Records  relating  to  projects  sub- 
ject to  the  project  income  provisions  of 
section  653  shall  be  retained  until  final 
disposition  of  the  Federal  share  of  such 
income  shall  have  been  made. 

b.  Unless  court  action  or  audit  proceed- 
ings have  been  initiated,  the  awardee 
may  .substitute  microfilm  copies  of  orig- 
inal record?. 

c.  The  NSF  Director  and  the  Comp- 
troller General  of  the  United  States,  or 
any  of  their  duly  authorized  representa- 
tives, shall  have  access  to  any  pertinoit 
books,  dociunents,  pctpers,  and  records  of 
the  awardee  organization,  of  the  per- 
forming organization  if  different,  and 
any  subreclplents  to  make  audits,  exam- 
ination, excerpts,  and  transcripts. 
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d.  NSF  may  request  transfer  to  its  cus- 
tody of  records  not  needed  by  the 
awardee  when  It  determines  that  the  rec- 
ords possess  long-term  retention  value. 

E.x^hiblts: 

6-1  FMC  73-3;  Cost  Sharing  on  Federal 
Research 

6-2  Attachment  E  to  OMB  Circulw  A- 
110:  Cost  Sharing  and  Matching 

6-3  NSP  Form  98A:  Summary  ot  Com- 
pleted Project 

6-4  Form  NTIS-35:  Bibliographic  Data 
Sheet 

6-5     SP  269:  Financial  Status  Report 

6-6  Summary  of  NSP  Project  Income  Dis- 
position and  Reporting  Require- 
ments. 

CHAPTER  VU — Other  Considerations 

This  chapter  dls<nisses  those  aspects 
of  NSP  awards  not  covered  In  the  pre- 
ceding chapters.  Topics  covered  are  as 
follows : 

700     CivU  Rights  Act  of  1964. 

710     Treatment  of  warm  blooded  mammals. 

720  Handling  of  Information  (Including 
questionnaires) . 

730  International  considerations  (Including 
travel  awards  and  tise  of  VS.  flag 
carrier) . 

740    Excess  Government  personal  property. 

750  Intangible  property  (Including  patents 
and  Inventions,  publication  and  copy- 
right, rights  in  ADP  data  banks  and 
software ) . 

760    Production  or  distribution  of  materials. 

770    Equipment  title,  use,  and  disposition. 

780  Acq.ulsltlon  and  control  of  materials 
and  supplies. 

790  Miscellaneous  (including  bonding  and 
insurance,  liabilities  and  losses,  tax 
status,  national  security). 

700      ClVn,    RIGHTS    ACT   OF    1964 
701      BACKGROTTND 

Section  602  of  the  Civil  Rights  Act  of 
1964  (Pub.  L.  88-362;  42  U.S.C.  2000d-l), 
provides  that  no  person  In  the  United 
States  shall,  on  the  grotmds  of  race,  color 
or  national  origin,  be  excluded  from  par- 
ticipation in,  be  denied  the  benefits  of, 
or  be  otherwise  subjected  to  discrimi- 
nation under  any  program  or  activity  re- 
ceiving Federal  financial  assistance,  and 
requires  that  each  Government  agency 
which  Is  empowered  to  extend  such 
financial  assistance  shall  Issue  rules  or 
regrulatlons  effectuating  Title  VI  (Sec- 
tions 601-605)  of  the  Act  with  respect 
to  such  programs  or  activities  adminis- 
tered by  the  agency.  Subject  to  certain 
exceptions  regarding  admission  policies 
and  certain  religlotis  and  military  Insti- 
tutions, Title  IX  of  the  Education 
Amendments  of  1972  (Pub.  L.  92-318;  20 
U.S.C.  1681-1786),  prohibits  the  exclu- 
sion of  persons  on  the  bfisls  of  sex  from. 
any  education  program  or  activity  re- 
ceiving Federal  financial  assistance. 

702      NSP   REGUTLATIONS 

NSF  regulations  to  implement  Title  VI 
of  the  CTlvil  Rights  Act  are  contained  in 
45  CFR  Part  611.  Secti(m  611.4  requires 
that  as  a  condition  of  approval  of  an 
application  for  assistance,  the  applicant 
must  execute  the  Assurance  of  Compli- 
ance form  reproduced  tn  Exhibit  7-1, 
whether  or  not  a  comparable  assurance 


form  has  been  filed  with  another  Federal 
agency.  «  ' 

703      ASSURANCE  OF  COMPLIANCE 

If  not  already  done,  prospective 
awardees  may  either  reproduce  the  As- 
surance of  Compliance  form  or  request 
copies  from  the  Divlsidn  of  Grants  and 
Contracts.  The  "applicant"  referred  to  in 
the  form  is  the  organization  itself  whose 
C^iief  Executive  Officer  or  comparable 
official  should  sign  the  Assurance.  The 
name  and  title  of  the  organization  and 
of  the  official  should  be  typed  on  the 
form,  "nie  signed  original  should  be 
mailed  to  the  NSF  Division  of  Grants 
and  CtHitracts  (see  5  340.3,  "Required 
Certifications").  Once  a  properly  exe- 
cuted form  has  been  filed  with  NSF.  It 
will  cover  all  future  applications  to  NSF. 
Acceptance  of  a  subsequent  award  con- 
stitutes affirmation  that  the  Assurance 
of  Compliance  will  be  fully  applicable  to 
the  award.    • 

704      CIVIL    RIGHTS    ASSURANCE — SUBRECIP- 
lENT 

Each  organization  that  applies  to  be  or 
serves  as  a  subrecipient,  subgrantee,  t» 
subcontractor  under  an  NSF  award  (for 
other  than  the  provision  of  commercially 
available  supplies,  materials,  equipment, 
or  general  support  services)  must  have 
filed  with  the  awardee  an  Assurance  of 
Compliance  with  Title  VI  of  the  dvil 
Rights  Act  of  1964  and  the  regulations 
thereimder.  Such  Assurance  may  be  filed 
in  one  of  two  ways:  (1)  By  written  noti- 
fication that  the  appropriate  Assurance 
of  Compliauice  form  has  been  executed 
and  fUed  either  with  NSF  or  the  U.S.  De- 
partment of  Health,  Education  and  Wel- 
fare; or  (2)  by  executing  and  filing  with 
the  awardee  an  NSP  Assurance  of  Com- 
pliance form. 


710      TRKATMKNT  OF  WARM  BLOODED 
MAMMALS 


711      HIIM\N  STTB  JECTS 

a.  The  protection  of  the  rights  and 
welfare  of  human  subjects  involved  In 
research,  development,  and  related  ac- 
tivities supported  by  NSF  awards  Is  the 
responsibility  of  the  awardee. 

b.  The  Informed  ctmsent  of  the  indi- 
vidual Is  a  vital  element  In  the  protectlcm 
of  human  subjects.  Before  a  subject  par- 
ticipates In  an  Investigation  Involving 
risk  or  the  lik^ihood  of  substantial  stress 
or  discomfort,  the  nature  of  these  haz- 
ards and  the  procedures  to  be  followed 
must  be  carefully  explained  and  consent 
of  the  subject  given.  likewise,  in  respect 
to  privacy,  each  Individual  selected  to 
participate  in  a  study  must  decide  how 
much  to  share  with  others  his  or  her 
thoughts,  feelings,  and  the  facts  of  his 
or  her  personal  life,  and  under  what  cir- 
cumstances; smd  he  or  she  must  be  given 
sufficient  information  to  make  this  deci- 
sion In  writing  before  the  study  begins. 
If  the  subject  Is  under  eighteen  years  of 
age  or  otherwise  legally  incompetent,  the 
conseM  of  the  parent  or  legal  guardian 
must  be  obtained.  Awardees  are  referred 
to  DHEW  PubUcatlcm  No.  (NIH)  72-102, 
"Institutional  Guide  to  DHEW  Policy  on 


Protection  of  Human  Subjects,"  dated 
December  1. 1972,  as  amended  by  Part  46. 
SubtiUe  A  of  TiUe  45  of  the  Code  of 
Federal  Regulations,  dated  March  13, 
1975,  for  guidance. 

c.  Proposals  submitted  to  NSF  in- 
volving the  use  of  human  subjects  must 
be  reviewed  by  an  appropriate  science 
review  committee  at  the  awardee  insti- 
tution and  contain  a  statement  that  the 
plan  to  use  human  subjects  has  been  re- 
viewed and  approved  by  that  committee. 
The  Foundation  also  requires  written 
assurances  that  the  awardee  will  comply 
with  the  DHEW  policies,  as  amended, 
regarding  the  use  of  human  subjects. 

712       RESEARCH      INVOLVING      RECOMBINANT 
DNA    MOLECULES 

A  new  biological  method  has  been  de- 
veloped by  which  segments  of  genetic 
material  (DNA)   from  different  sources 
can  be  Joined  together  outside  of  Uvisg 
organisms.   Such  laboratory  generated 
molecules  ^  referred  to  as  "recombi- 
nant DNA.*  Through  the  use  of  recom- 
binant DNA  techniques  it  is  possible  to 
transfer    genetic    material    from    any 
source  to  a  given  host  cell  where  it  may 
be  able  to  replicate  and  function.  The 
NSP  recognizes  that  this  method  offers 
potentially  significant  benefits  in  funda- 
mental and  applied  biological  research. 
The  NSF  also  recognizes  that  such  re- 
search may  Involve  blohazards.  There- 
fore, it  is  essential  tl^t  all  research  in- 
volving  the   use   of   recombinant   DNA 
molecules  be  conducted  in  a  responsible 
manner  adhering  to  safety  precautions 
and  conditions  designed  to  protect  labo- 
ratory workers,  the  general  public  and 
all  other  living  organisms  in  their  general 
natural  environments. 

NSP  awardees  and  principal  Investi- 
gators shall  comply  with  the  following 
specific  sections  of  the  NIH  Guidelines 
for  Recombinant  DNA  Research  <  Fed- 
eral Register,  Vol.  41,  No.  131,  July  7, 
1976) : 

n.  {JonUlnment  (P.  27912-14). 

m.  Experimental  guidelines  (P.  27914-20). 

IV.  Section  A  and  B.  Roles  and  responsi- 
biUtles  of  principal  investigator  and  lostltu- 
tloa  P.  37930). 

Appendix  D  (P.  27926-43). 


713    laboratort  animal  welfare  act  op 

1966 

The  awardee  will  comply  with  the  Lab- 
oratory Animal  Welfare  Act  of  1966 
(Pub.  L.  89-544,  as  amended.  7  TJB.C.  231 
et  seq.)  and  the  regulatlcms  promulgated 
thereunder  by  the  Secretary  of  Agri- 
culture (CFR.  Title  9,  Subchapter  A). 
This  Act  and  ensuing  Regtilations  per- 
tains to  the  care,  handling,  and  treat- 
ment of  warm  Uooded  animals  held  or 
used  for  research,  teaching  or  other  ac- 
tivities supported  by  Federal  awards.  The 
awardee  Is  expected  to  ensure  that  the 
guidelines  described  in  DHKW  Publica- 
tion No.  (NIH)  74-23,  "Guide  for  the 
Care  and  Use  of  Laboratory  Animals," 
are  followed. 

Notf:  The  awHrdee  may  request  registra- 
tion of  his  faculty  and  »  current  listing  of  li- 
censed dealers  from  the  Region*!  Office  of  the 
Animal  and  Plant  Health  Inspection  Service 
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(APHIS'  I'tDA  ii-v  sJie  reKiuli  in  which  bis 
imHTrri  fatuity  Is  located.  Tlte  tocstlon  of 
«be  ftpproprlate  APHIS  Heglonal  Office  u  well 
•a  Inlorcnatlon  coucerning  thi&  program  may 
b*  obtained  by  contacting  the  Senior  St*ff 
Officer,  Auinial  Care  Staff,  TJSDA  APHIS,  Fed- 
eral Center  Building,  HyatusTllle,  MD  20782. 

714      MARINE    MAMMAL    PROTECTION   ACT 

'  The  protection  of  marine  mammals  In 
research  actinties  supported  by  NSP 
awards  is  the  responsibihty  of  the 
awardee. 

Proposals  submitted  to  NSF  in  support 
of  marine  research  activities  win  include 
a  statement  that  the  awardee  will  comply 
with  the  Marine  Mammal  Protection  Act 
of  1972,  Pub.  L.  92-522  »see  Appendix  A> , 

t  720      HANDLING    OF    INFORMATION 

7a  I      QXntSTIONNAIRIS:      DATA      COLLECTION 
i  TTNDER  HSr  CRAHTS 

'  721.1  Backffround.  In  accordance  ^ith 
Attachment  A  to  revised  OMB  Circular 
No.  A-40.  c<dlection  of  Information  from 
10  or  more  organlzatons  or  Individuals 
through  a  questlnmalre,  interview,  ete., 
Is  deemed  to  be  sponsored  by  the  Federal 
goremment  when: 

a.  T*e  FI/PD  reiM'esents  to  respond- 
ent! t2iat  the  lnformatl(Mi  Is  being  ed- 
leeteBf  for  or  In  assoclaticm  with  a  Federal 
agency:  or 

b.  The  PI/PD  uses  the  report  form  to 
collect  Information  requested  by  the 
agency  for  the  planning,  operation,  or 
evaluation  of  one  of  Its  programs;  or 

c.  The  terms  and  conditions  of  the 
award  provide  for  agency  approval  of  the 
survey  design,  questionnaire  content  or 
data  collection  procedures:  or 

d.  The  terms  and  conditions  of  the 
award  provide  for  submlssl<m  to  the 
agency  either  of  the  data  for  Individual 
xeqpondents  or  of  special  tabulations  re- 
quested by  the  agency. 

721.2  NSF  Policy.  In  the  event  that 
NSF  Intends  to  "sponsor'  the  collection 
of  data  as  defined  in  OMB  Circular  No. 
A-^0,  it  will  normally  do  so  by  means  of 
a  contract.  Data  collection  activities  out- 
lined In  a  prc^wsal  resulting  In  other 
kinds  of  awards  are  the  responsibility  of 
the  awardees  and  NSF  support  of  the 
project  does  not  constitute  NSP  i^proval 
of  the  survey  design,  questionnaire  con- 
tent or  data  collection  procedures.  No 
reiaresentatlon  may  be  made  to  respcoid- 
ents  that  such  data  Is  being  effected- for 
or  In  association  with  the  Natl<xial 
Science  Foundation  or  the  Government. 
However,  this  requirement  Is  not  Intend- 
ed to  preclude  mmtlon  of  NSF  support  of 
the  project  In  response  to  an  Inquiry  or 
acknowledgement  of  such  support  in  any 
publication  of  this  data  (see  General 
'Provision  — >. 

133       BELEASE    OF     INFORMATION    BY     NSF 

722. 1  Routine  Information  Release .  a. 
NSP  furnishes  to  Members  of  Congress  a 
dally  listing  ot  awards  (see  Exhibit  7-2). 
This  Ustlng,  arranged  by  State  and  Con- 
gressional District,  displays  opposite  each 
awazdee  Institution  or  organization  the 
name  and  depajrtmoit  of  the  prlncli>al 
Investlgmtar  or  project  director,  number 
and  title  ot  the  award,  duration  'sup- 
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port  period',  award  amount  and  NSP 
Program. 

b.  Comparable  listings  are  furnished 
quarterly  to  the  State  Central  informa- 
tion Reception  Agency  (SdRA)  of  each 
State  in  furtherance  of  the  supplemental 
reporting  requirements  of  Treasury  Cir- 
cular 1082  (Revised).  See  section  210, 
"Project  Notification  and  Rewew  Sys- 
tem." 

c.  On  an  annual  basis  NSF  publishes  a 
numbered  volume,  "National  Science 
Foundation  Grants  and  Awards"  (year) , 
This  document,  obtainable  from  the 
Superintendent  of  Documents.  UJS.  Gov- 
ernment Printing  OfiQce,  craitatns  a  list 
of  all  awards  made  the  previous  fiscal 
year,  arranged  alphabetically  by  State 
within  the  major  program  headings  con- 
tained In  the  "NSF  Guide  to  Programs." 

722.2  Press  Releases.  Awards  for 
projects  which  appear  to  be  of  special 
Interest  to  the  general  public  may  be 
made  the  subject  of  an  NSF  Press  Re- 
lease, made  available  to  the  news  media. 

722.3  NSF  Project  Summaries.  At 
the  time  an  award  is  made  in  support  of 
a  project  Involving  research.  NSF  fur- 
nishes to  the  Smlthsrailan  Science  In- 
formation Exchange  (SSIE)  a  summary 
of  the  proposed  work.  Copies  of  this 
"Project  Summary."  based  on  the  ab- 
stract submitted  by  the  proposing  Inves- 
tigator, are  furnished  to  the  principal 
Investigator  or  project  director  with  the 
award  letter.  C(H>ies  may  be  obtained  by 
the  general  public  upon  request  to  SSEE. 
1730  M  Street,  NW.,  Washington,  D.C. 
20036.  Following  cranpletlon  of  the  proj- 
ect. NSF  may  disseminate  the  technical 
report  throue^  the  National  Technical 
Information  Service  (NTIS) ,  as  outlined 
in  section  722.5. 

722.4  Freedom  of  Information  Act 
iFOIA)  of  1974.  Pursuant  lo  the  Free- 
dom of  Information  Act  of  1974  (5  USC 
552),  the  National  Science  Foundation 
will  provide  agency  records,  with  certain 
exceptions,  if  the  request  is  in  writing 
«nd  Identified  as  an  FOIA  request,  and  If 
the  records  sought  are  described  with 
sufficient  specificity  to  penult  identifica- 
tion. The  requester  must  also  agree  to 
pay  fees  that  are  chargeable  under  the 
NSP  regiilatlons  regarding  the  availabil- 
ity ot  records  and  Information.  Detailed 
procedures  are  contained  in  45  CFR  Part 
612. 

722.5  Release  of  Technical  Reports. 
a.  It  is  the  poUcy  of  the  National  Science 
Foundation  that  the  results  of  Founda- 
tion-funded research  be  made  publicly 
available  through  appitn^rlate  dissemi- 
nation channels.  In  Implementing  this 
policy,  the  Foundation  encourages 
awardees  to  arrange  fM"  access  to  re- 
search results  through  refereed  dissemi- 
nation channels.  These  include  refereed 
journals;  edited  bo<As,  mraiograi^  and 
other  publications:  and  national  data 
banks  operated  by  government  agencies 
and  private  organlzaticms  (see  section 
752,  "Publication"  and  sectton  753. 
"Copyright") . 

Technical  Reports  also  will  be  made 
available  to  others  on  request.  In  recog- 
nition of  the  author's  interest  to  be  the 


first  to  publish  the  results  of  his  research. 
NSF  will  normally  hon(»  requests  to  de- 
lay release  of  these  repwts.    ^ 

b.  Often,  however,  such  channels  are 
unable  to  provide  for  adequate  dissemi- 
nation of  technical  reports  submitted  by 
awardees.  In  general,  for  substantive 
technical  reports  (i.e.,  those  reporting 
new  scientific  or  engineering  research  re- 
sults, including  policy  and  applied  re- 
search),  the  Foundation  win  arrange  for 
dissemination  through  the  National 
Technical  Information  Service  (NTIS) 
of  the  Dep€irtment  of  Commerce,  "the 
various  NSF  Program  Directorates  are 
responsible  for  ensuring  that  the  appro- 
priate arrangements  are  made  so  that 
dissemination  to  NTIS  is  carried  out. 
NSF  may  use  its  own  program  fimds  to 
meet  costs  associated  with  dissemination 
activities.  Including  payment  of  imge 
charges  to  journal  publishers  and  proc- 
essing charges  for  inputting  reports  to 
NTIS  or  other  information  centers. 

730  INTERNATIONAL  CONSIDKKATIOKS 

731  TRAVEL    TO    FOREIGlf    COUNTRHS 

731.1  Definition.  In  awards  to  U.S. 
organizations,  travel  performed  to,  be- 
tween, or  within  a  country  other  than 
the  U.S.  Is  defined  as  foreign  travel  The 
U.S.  includes  Guam,  American  Samoa, 
Puerto  Rico,  the  Virgin  Islands.  Csuial 
Zone,  and  the  Trust  Territory  of  the 
Pacific  Islands.  For  awards  to  foreign 
organizations,  "for^gn  travd"  means 
travel  outside  the  boundaries  of  the  coun- 
try in  which  the  awardee  is  located. 

731.2  Prior  NSF  Approval.  Prior  NSF 
approval  in  writing  is  required  for  each 
separate  foreign  trip,  except  to  Canada, 
before  award  funds  may  be  used  to  defray 
foreign  travel  costs.  If  the  proposal  con- 
templates specific  foreign  travel,  NSP  ap- 
proval of  such  travel  will  be  indicated  in 
the  travel  Une  itan  of  the  award  budget 
(see  section  514,  "Travel  CJosts,"  and  sec- 
tion 632,  "Unbudgeted  Expenditures"). 

731.3  Use  of  United  States-Flag 
Carriers,  a.  The  Comptrcdler  General  of 
the  United  States,  by  Decision  B-138942 
of  June  17.  1975.  (as  tunended)  provided 
guidelines  for  imidementatlan  of  Section 
5  of  the  International  Air  Transportation 
Fair  Competitive  Practices  Act  of  1974. 

b.  Except  for  transportation  so-vlces 
that  can  be  financed  only  with  excess 
foreign  currency,  any  foreign  air  trans- 
portation of  persons  or  property,  the  ex- 
pense of  which  will  be  assisted  by  NSF 
funding,  must  be  perfwmed  on  a  U.S. 
flag  carrier  if  service  provided  by  siKh 
carrier  is  "available"  (see  General  Pro- 
vision — ) . 

c.  If  U.S.  fiag  carriers  are  unable  to 
perform  transportation  services  that  can 
be  financed  only  with  excess  foreign  cur- 
rencies, transportation  by  foreign  flag 
carriers  is  permissible. 

d.  For  the  purposes  of  this  require- 
ment. 

(1)  Passenger  or  freight  service  by  a 
certificated  air  carrier  is  considered 
"available"  even  though: 

(a)  Ccmpsoable  or  a  different  kind  of 
service  by  a  non-certificated  air  carrier 
costs  less,  or 
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(b)  Service  by  a  non-certificated  air 
carrier  can  be  paid  for  In  excess  foreign 
currency,  or 

(c)  Service  by  a  non-certificated  air 
carrier  is  preferred  by  the  grantee,  con- 
tractor or  traveler  needing  air  trans- 
portatlOTi,  or 

(1)  Service  by  a  non-certificated  air 
carrier  is  more  convenient  for  the^gran- 
tee,  contractor,  or  traveler  needing  air 
transportation. 

(2)  Passenger  service  by  a  certificated 
air  carrier  is  considered  to  be  "unavail- 
able": 

(a)  When  the  traveler,  while  en  route, 
has  to  wait  six  hours  or  more  to  trans- 
fer to  a  certificated  air  carrier  to  pro- 
ceed to  the  Intended  destination,  or 

(b)  When  any  flight  by  a  certificated 
air  carrier  is  Interrupted  by  a  stop  an- 
ticipated to  be  six  hours  or  more  for  re- 
fueling, reloading,  repairs,  ete.,  and  no 
other  flight  by  a  certificated  air  carrier 
is  available  during  the  six  hour  period, 
or 

(c)  When  the  flight  of  a  certlflca.ted 
air  carrier,  by  itself  or  In  combination 
with  other  certlflcated  or  noncertlflcated 
air  carriers  (if  certificated  air  carrier  are 
"unavailable"),  takes  12  or  more  hours 
longer  from  the  origin  airport  to  the  des- 
tination airport  to  accomplish  the  Fed- 
erally funded  mission  than  would  service 
by  a  non-certificated  air  carrier  or  car- 
riers. 

e.  NSF  will  no  longer  consider  as  an 
allowable  cost  under  any  of  its  project 
awards  foreign  travel  which  does  not 
meet  the  criteria  of  prior  NSF  approval 
Similarly,  NSF  vrtll  hold  responsible  for 
compliance  with  the  provisions  any  In- 
dividuals who  travel  abro8td  with  the 
financial  assistance  of  an  NSF  Inter- 
national Travel  Support  Award. 

733      PROJECTS  IN  A  FOREIGN  COUNTRY 

Prior  to  undertaking  any  projects  out- 
side the  United  States,  the  awardee 
should  ensure  that  such  permits  or  li- 
censes as  may  be  required  by  the  host 
coimtry  or  the  political  subdivision  in 
which  the  project  will  be  performed  have 
been  obtained  and  that  the  research- 
er (s)  will  abide  by  the  appropriate  ordi- 
nances of  such  foreign  coimtrles.  Foun- 
dation fimds  may  not  be  used  in  sunMrt 
of  a  project  which  is  prohibited  by  law 
in  the  country  where  it  Is  undertaken. 
A  close  working  arrangement  with  local 
scientists  in  foreign  research  projects 
provides  the  best  basis  for  learning  of 
these  ordinances  and  obtaining  assist- 
ance- for  necessary  clearances  and  ai>- 
provals.  mtemational  scientific  ethics  re- 
quire not  only  adherence  to  the  local 
legal  requirements  but  also  sensitivity  to 
the  best  Interests  of  the  other  country's 
scioittfic  community.  Projects  in  a  for- 
eign country  should  improve  the  compe- 
tence of  cooperating  scientists  and 
encourage  wide  dlstrlbuticm  within  that 
country  ot  the  resulting  materials,  data, 
analyses  and  publications. 

TS3      PASSPORTS  KSJ}  VISAS 

NSP  assumes  no  responsiMlity  for  se- 
curing paaQX>rt8  or  visas  required  by  any 


p>erson  because  of  participation  in  an 
NSF-supported  project 

734      INTKRHATIONAL         TRAVEL         SUPPORT 
AWARDS 

734.  Funding  Limitations.  Funds  for 
international  travel  normally  will  not 
exceed  the  cost  of  the  round  trip  air  fare, 
at  economy  class  or  excursion  rates  (in- 
cluding applicable  surcharges),  between 
an  air  terminal  near  the  point  of  origin 
and  one  near  the  point  of  destination 
and  will  be  In  the  form  of  an  airline 
ticket  mailed  directly  to  the  traveler. 
NSF  international  travel  support  awards 
may  not  be  supplemented  by  funds  from 
an  NSF  project  grant  or  fellowship. 

734.2  Charter  Flights.  Because  of  the 
risk  of  catastrophic  loss,  the  Foundation 
does  not  encourage  the  use  of  charter 
flights  as  a  means  of  mass  transporta- 
tion for  groups  of  scientists.  However,  in- 
dividual travelers  may  utilize  group  or 
charter  arrangements  involving  the  use 
of  UJS.-flag  carriers  at  less  than  jet 
economy  fare. 

734.3  Per  Diem.  If  the  traveler  Is  an 
official  U.S.  delegate  to  an  International 
conference,  per  diem  may  be  provided. 

734.4  Return  of  Airline  Ticket.  In  the 
event  the  planned  trip  Is  cancelled,  the 
airline  ticket  must  be  returned  immedi- 
ately to  the  NSF  Division  of  Intematlon-/ 
al  Programs. 

734.5  International  Travel  Support 
Award  Report.  Within  sixty  days  after 
completion  of  the  foreign  travel,  the 
grantee  must  submit  an  NSP  Question- 
naire form  (copies  of  which  will  be  en- 
closed with  the  airline  ticket)  to  the  NSF 
Division  of  International  Programs. 
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EXCSSS  COVKRN1CSNT   PERSONAL 
PROPERTT 


As  a  means  of  providing  additional 
support  and  conserving  supply  and  equip- 
ment funds.  NSF  may  sponsor  the  trans- 
fer of  a  limited  quantity  of  excess  Gov- 
ernment personal  property  to  NSP 
awardees  which  are  public  or  private  In- 
stitutions of  higher  educatlcm  or  non- 
profit organizations  whose  primary  pur- 
pose is  the  conduct  of  scientific  research. 
See  Important  Notice  No.  58  (Exhibit 
7-3). 

750  INTANGIBLa  PROPERTT 

751  PATENTS  AND  INVENTIONS 

751.1  Background.  Section  12(a)  of 
the  NSF  Act  requires  that  every  grant  or 
other  arrangement  which  relates  to 
scientific  research  provide  for  disposition 
of  inventions  in  a  manner  calculated  to 
protect  the  public  interest  and  the  equi- 
ties of  the  awardee.  NSF  patent  regula- 
tions are  contained  in  Part  660,  Title  45. 
of  the  Code  of  Federal  Regulations.  In- 
tangible property  management  standards 
are  also  contained  in  Attachment  N  to 
OMB  (Circulars  A-102  and  A-110.  The  al- 
lowability of  patent  costs  is  governed  by 
the  an}llcable  Federal  cost  principles 
(see  c:iiapter  V) . 

751.2  ApplicabiUty  of  NSF  patent 
Provisions.  NSF  awards  which  are  made 
for  the  purpose  ot  supporting  experi- 
mental or  reseuch  woA  or  which  con- 


tain a  significant  element  of  any  such 
activity  will  contain  appropriate  provi- 
sions dealing  with  rights  to  inventions 
made  thereunder.  An  NSF  award  made 
solely  for  support  of  one  of  the  follow- 
ing purposes  normally  will  not  include 
NSF  patent  provisions: 

a.  Construction,  Improvement,  or  opera- 
tion of  facilities: 

b.  Research  equipment; 

c.  Ship  operations: 

d.  Education  and  training  grants  not  In 
support  of  research: 

e.  Publication,  distribution,  and  transla- 
tion of  scientific  data  and  Information; 

•    f.  Symposia  and  Conferences; 

g.  Special  studies  authorized  or  required  by 
Subsecttons  3a(6)  through  3a(7)  of  the  NSF 
Act,  as  amended. 

Suitable  provision  shall  also  be  made  to 
govern  disposition  of  Inventions  made  by 
subccHitractors  wherever  such  a  clause 
appears  in  the  primary  award. 

751.3  Basic  NSF  Patent  Provisions. 
Except  for  the  exempt  projects  listed  in 
section  751.2.  every  NSF  award  relating 
to  experimental  or  research  activities 
will  be  subject  to  the  deferred  determi- 
nation patent  clause  prescribed  by  sec- 
tion 650.4  of  the  NSF  Regulatl(xis  (see 
General  Provision  — )  unless: 

a.  Special  provisions  for  a  particular 
project  are  negotiated  at  the  request  of 
the  prospective  awardee  under  the  pro- 
visions of  section  650.5  of  the  NSF  Regu- 
lations. 

b.  The  award  is  for  an  NSF  fellowship 
or  traineeshlp,  in  which  case  the  award 
will  substitute  the  clause  contained  In 
section  650.6  of  the  NSF  Regulations  re- 
quiring only  that  the  Government  re- 
ceive a  royalty-free  license  with  "march- 
In"  rights;  or 

c.  The  amoimt  of  support  is  small  and 
where  all  or  part  of  the  work  will  take 
place  at  a  commercial  firm  (e.g..  Engi- 
neering Research  Initiation  Grants  or 
Faculty  Research  Participation  Grants) 
in  which  case  the  awardee's  retention  of 
rights  may  be  specified; 

d.  The  award  is  to  a  college,  univer- 
sity, or  other  ncmprofit  organization 
which  has  entered  into  an  Institutional 
Patent  Agreement  (IPA),  pursuant  to 
section  650.8  of  the  NSF  R^ulatlon. 

751.4  Deferred  Determination  of 
Rights,  a.  When  NSF  provides  for  de- 
ferring the  determination  of  rights  in 
inventions  until  such  time  as  an  inven- 
tion has  been  Identified  and  reported.  It 
will  make  its  determinations  on  the  bsisis 
ot  consideration  of  such  factors  as  (1) 
the  nature  smd  purpose  of  the  project: 
(11)  the  commercial  position  of  the  In- 
venting organisation  In  the  subject  tech- 
nical field;  (111)  the  contribution  of  the 
awardee  to  the  cost  of  the  invention; 
(It)  the  need  for  Government  control  of 
the  invention;  (v)  the^ Intention  and  ca- 
pability of  the  inventing  organization  ef- 
fectively to  bring  the  Invention  to  the 
point  of  practical  application,  either  by 
Itself  or  through  an  invention  or  patent 
management  organization;  and  (vl)  the 
degree  of  domination  by  and  extent  ot 
availability  of  background  patents  con- 
troDed  by  the  awardee. 
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b.  In  cases  where  title  to  an  Invention 
is  left  with  an.  a^ardee  which  Itself  Is 
not  expected  to  develop  and  iise  the  In- 
vention, NSP  will  normally  require  the 
licensing  of  such  invention  on  a  non- 
exclusive basis  to  aU  qualified  applicants. 

However,  an  exclueive  license  may  be 
permitted  if  necessary  as  an  incentive 
for  development  of  1  the  invention  or 
where  market  condltrons  are  swh  as  to 
require  licensing  on  an  exclusive  basis. 
Any  such  exclusive  license  will  normally 
be  for  a  limited  period  of  time  less  than 
the  life  of  the  patent  such  as  three  years 
fr(Hn  the  flrst  commercial  use  or  sale  or 
eight  years  from  the  inception  of  the 
license  agreement,  whichever  flrst  oc- 
curs. Thereafter,  additional  licenses  will 
be  made  available  nonexclusively  unless 
the  original  period  is  extended  with  NSP 
approval. 

■*  c.  Where  the  awardee  does  not  wish 
to  retain  title  to  the  invention  and 
neither  NSP  nor  any  other  Government 
agency  wishes  to  take  title,  the  invention 
may  be  left  with  the  Individual  Inventor 
on  terms  which  are  reasonable  to  the 
circumstances,  on  a  showtog  that  the 
Inventor  wishes  to  and  has  the  ability  to 
bring  the  taventlon  to  the  marketplace 
by  hlB  own  efforts  or  the  efforts  of  11- 
eensees.  or  If  more  appropriate.  It  may 
be  dedicated  to  the  public  by  publication. 

761.5  Minimum  Government  Rights. 
In  aU  cases  where  an  award  is  subject  to 
patent  provisions  and  the  awardee  or 
anj  other  party  has  been  allowed  to 
retain  prlnelpal  rights  to  Inventions, 
NSP  Shan  reserve  the  license  and 
"march-to"  rights  described  to  i  650.10 
of  the  NSP  Regulations.  Alternative  pat- 
ent mrovlslons  are  contatoed  to  General 
Provision 

751.6  Availability  to  the  Public  of  Re- 
search Results.  A  major  objective  of  the 
M8P  patent  policy  is  to  encourage  the 
use  of  toventlons  arlstog  out  of  activi- 
ties supported  by  NSP.  It  Is  Important 
where  an  award  Is  for  research  to  assure 
that  any  useful  product  or  process  de- 
veloped or  improved  under  the  award  Is 
made  available  to  the  public  on  reason- 
able terms.  Industrial  or  commercial  or- 
ganisations may  be  permitted  to  retain 
title^alqyentlons  as  provided  for  to  Sec- 
tion 1  «<  former  President  I«x(m's  1971 
Statement  of  Government  Patent  Pol- 
icy. However,  such  an  organization  may 
be  requested  to  furnish  to  responsible 
applicants  technical  data  and  any  other 
rl^tB  which  it  is  able  to  provide  to  the 
extent  necessary  to  make  the  product  or 
practice  the  process  concerned,  where 
such  organization  is  not  to  a  position  to. 
does  not  desire  to.  or  otherwise  will  not 
make  available  to  the  pubUc  the  prod- 
ucts or  the  advantages  of  ustog  proc- 
esses developed  or  Improved  under  the 
award. 

752      PUBLICATION 

752.1  Background.  Section  11(g)  of 
the  NSP  Act  authorizes  the  Foundatl<m 
to  publish  or  arrange  for  the  publication 
of  scientific  and  technical  Information 
so  as  to  further  the  full  dissemination  of 
informatloa  of  scientific  value  consistent 
with  the  national  toterest 
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752.2  NSF  Policy.  In  fui'therance  ol 
the  Act,  It  is  NSP  policy  to  encourage, 
and.  to  some  cases,  require  publication 
and  distribution  of  the  results  of  re- 
search conducted  under  awards.  Gener- 
ally, publication  is  to  scientific  journals 
or  other  news  media,  the  circulation  of 
which  Is  particularly  addressed  to  the 
scientific  community.  In  furtherance  of 
the  policy  of  the  Federal  Council  for  Sclr 
ence  and  Technology,  page  charges  for 
publication  of  scientific  results  to  scien- 
tific Journals  will  be  budgeted  for  and 
paid  as  a  necessary  part  of  research 
costs  under  NSF  awards.  See  section  517, 
"Page  Charges  to  Scientific  Journals." 

752.3  Awardee  Responsibilities.  The 
preparation,  consent,  editing,  and  publi- 
cation of  manuscripts  are  the  responsi- 
bilities of  the  prtocipal  tovestor,  to  con- 
formance with  such  policies  and  proce- 
dures as  the  awardee  may  prescribe.  Re- 
view of  manuscripts  prior  to  submission 
lor  publication  will  normally  not  be 
made  by  NSP.  However,  to  some  to- 
stances,  the  preparation,  publication  and 
dissemination  of  research  results  will  be 
subject  to  agreement  between  NSF  and 
the  awardee.  Where  required,  such  pro- 
cedures or  requirements  will  be  tocluded 
to  the  award  Instrument.  Upon  publica- 
tion, a  minimum  of  two  copies  of  reprtots 
shall  be  furnished  to  the  cognizant  NSF 
Program  Ofllce.  (See  section  750,  "Pro- 
duction or  Distribution  of  Materials," 
and  section  650,  "Project  Income.")  N^* 
Requirements  are  contatoed  to  General 
Provision 

753      COPTHIGHT 

753.1  General.  Unless  otherwise  pro- 
vided to  the  award  Instrument,  the  au- 
thor or  awardee  is  free  to  copyright  any 
books,  publications,  films,  or  other  copy- 
rightable materials  developed  to  the 
course  of  or  under  an  NSP  grant.  How- 
ever, any  such  copyrighted  materials 
shall  be  subject  to  a  royalty-free.  Irre- 
vocable, worldwide,  nonexclusive  license 
to  the  United  States  Government  to  re- 
produce, perform,  translate,  and  other- 
wise use  and  to  authorize  others  to  use 
such  materials  for  Government  purposes 
(see  General  Provision ). 

753.2  Need  for  Exclusivity.  In  some 
Instances,  it  may  be  necessary  to  guaran- 
tee exclusivity  to  order  to  obtato  proper 
distribution  arrangements.  In  such  cases, 
NSF  might  be  wllltog  to  accept  a  more 
limited  license,  and  the  award  instru- 
ment will  so  provide.  See  General  Pro- 
vision   

753.3  Public  Domain.  In  some  to- 
stances,  NSP  will  require  that  the  mate- 
rial be  publicly  disseminated  and  remain 
to  the  public  domato,  without  copyright. 
In  such  cases,  the  aw£ird  Instrument  will 
so  specify.  See  General  Provision 

753.4  Disclaimer.  Regardless  &f 
whether  material  is  copyrighted,  it  ^all 
contam  the  following  acknowledgment 
and  disclaimer  statement: 

Some  (AU)  of  the  materials  Incorporated 
In  this  Work  were  develcqied  with  the  flnaa- 
elal  support  of  the  National  Science  Foua- 

<lation  Orant However,  any  opia- 

lons,  findings,  conclusions,  or  recommenda- 


tions expressed  herein  are  those  of  the  au- 
tlior(B)  aiMl  do  not  necessarily  reflect  the 
views  of  the  Foundation. 

7  54       RIGHTS  IN  ADP  DATA  BANKS  AND  SOFT- 
WARE 

754.1  Background.  Some  NSF  awards 
support  the  accumulation  of  a  large  body 
of  machine  readable  data  by  any  of  a 
number  of  means  tocluding  literature 
search,  consolidation  of  exitjting  mater- 
ial, and  original  creation  or  collection. 
Accumulation  of  such  a  data  bank  may 
itself  be  a  principal  purpose  of  the  award 
or  the  data  bank  may  be  expected  to  be 
so  large  and  comprehensive  that  it  would 
probably  be  useful  to  otiiers  for  other 
purposes.  A  relatively  few  NSF  awards 
may  support  projects  which  produce 
software  as  a  major  end  product,  such 
as  methodologies  for  processing  data, 
general  purpose  programs,  and  course 
materials,  which  can  readily  be  adapted 
to  other  computers. 

754.2  NSF  Policy.  It  is  the  policy  of 
the  Foundation  that  data  banks  and  soft- 
ware, produced  with  the  assistance  of 
NSF  awards,  havtog  utility  to  others  to 
addition  to  the  awardee,  shall  be  made 
available  to  qualified  users,  at  no  cost  to 
tlie  awardee,  by  publication  or,  on  re- 
quest, by  duplication  or  loan  for  repro- 
duction by  others.  However,  awardees 
win  not  be  required  to  release  finite  data 
banks  which  are  tocomplete,  or  which 
contain  errors,  ambiguities,  or  distor- 
tions, taformation  which  is  privileged  or 
confidential,  or  information  the  release 
of  which  is  otherwise  not  in  the  public 
interest.  Awardees  wUI  be  allowed  a  rea- 
sonable time  to  make  necessary  correc- 
tions. Any  dispute  over  the  release  or  use 
of  such  material  will  be  referred  to  the 
Foundation  for  resolution. 

754.3  Implementation.   See    CSeneral 

Provision   for   "Rights   to   ADP 

Data  Banks  and  Software." 

760      PRODTXCTION  OR   DISTRIBUTION   OF 
MXTERIAIA 

761  PRODUCTION  OR  DISTRIBUTION  AS  A 
SPECIFIC  PURPOSE  OR  OUTCOBR!  OP  AN 
AWARD 

a.  The  other  agreement  format  gen- 
erally will  be  used  If  an  awardee,  as  a 
specific  purpose  of  the  award,  totends 
to  publish,  sell  or  commerclidly  distrib- 
ute any  materials  developed  under  ihe 
award. 

b.  Such  publlshtog,  seUtog,  or  commer- 
cial dlstrlbuttog  may  be  undertaken  only 
as  described  to  the  proposal,  or  If  not 
so  described,  with  prior  NSP  approval. 
Arrangements  shaU  be  such  as  to  permit 
a  number  of  qualified  concerns  to  sub- 
mit proposals  for  production  and  distri- 
bution. 

Selection  of  manufacturers,  publishers 
and  distributors  shall  be  made  so  as  to 
assure  wide  distributlcm  at  a  reasonable 
price.  NSF  is  to  be  Informed  of  the  plan 
upon  which  negotiations  will  be  based, 
tocluding  the  compcmles  to  be  ap- 
proached, measures  to  assure  that  quali- 
fied concerns  will  have  an  opportunity 
to  submit  proposals  for  production  and 
distribution,  and  criteria  to  be  used  In 
selecttog  the  successful  bldder(s) . 
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c.  NSF  Circular  123,  reproduced  as  Ex- 
hibit 7-4,  established  guidelmes,  pro- 
cedures and  responsibilities  of  awardees 
for  the  development  and  submission  of 
publication  plans  and  agreements  relat- 
ing to  NSF  supported  curriculum  mate- 
rials, and  of  the  NSF  staff  for  their  re- 
view and  approval.  Specific  sections  of 
the  Grant  Administration  Manual  re- 
ferred to  in  paragraph  4  of  Exhibit  7-6 
have  been  incorporated  into  this  Grant 
Policy  Manual  as  sections  320,  623,  752, 
753 \md  760.  See  also  section  650,  "Proj- 
ect Income." 

770  EQUIPMENT  TITLE,  USE  AND  DISPOSITION 

771  BACKGROUND 

a.  NSF  equipment  management  stand- 
ards are  contained  in  section  332. 

b.  Limitations  on  the  acquisition  of 
and  the  allowability  of  costs  for  equip- 
ment are  contained  in  section  512. 

c.  This  section  implements  portions  of 
Attachment  N  to  OMB  Circular  A-110 
concerning  equipment  title,  use,  and  dis- 
position. "^ 

772  TITLE    TO   EQUIPMENT 

772.1  Nonprofit  organizations  —  a. 
Normal  Situations.  Title  to  equipment 
purchased  or  fabricated  with  NSF  award 
funds  by  a  college  or  university  or  other 
nonprofit  organization  normally  will  vest 
to  the  awardee  Institution,  with  the  un- 
derstandtog  that  such  equipment  will  re- 
mato  to  use  for  the  specific  project  for 
which  it  was  obtatoed  (subject  to  the 
shared  use  provisions  of  5  332.3)  and 
upon  expiration  of  the  project,  it  will 
be  used  for  scientific  research  or  for  sci- 
ence education  purposes  as  long  as  it 
has  a  useful  life.  At  such  time  as  the 
property  is  no  longer  useful  for  such 
purposes,  it  may  be  disposed  of  to  ac- 
cordance with  the  organization's  prop- 
erty management  standards,  but  the  pro- 
ceeds therefrom  shall  be  used  by  the 
awardee  either.  (1)  to  offset  costs  which 
otherwise  would  be  chargeable  to  the 
grant  or  (2)  for  scientific  research  or 
science  education  and  tratotog. 

b.  Special  Situations.  In  special  situ- 
ations the  awao-d  Instrument  may  either 
(1)  require  that  title  to  equipment  pur- 
chased by  an  awardee  with  NSP  fimds 
pass  directly  to  the  (jovemment  from 
the  vendor,  or  (2)  reserve  the  rlj^t  to 
require  the  awardee  to  transfer  title  to 
the  Government  or  to  a  third  party  as 
prescribed  to  $773,  below. 

c.  Excess  Government  Property.  See 
paragraph  9  of  Exhibit  7-3. 
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772.2  Commercial  firms.  Title  to 
equipment  acquired  by  a  profit-making 
organization  with  NSF  funds  normally 
will  pass  directly  from  the  vendor  to 
the  Government.  Upon  expiration  of  the 
award,  disposition  of  Government  prop- 
erty will  be  determined  by  the  NSP 
Grants  Officer  in  consultation  with  the 
awardee. 

7  73       EIGHT  TO  TRANSFER  TITLE 

For  items  of  equipment  having  a  unit 
acquisition  cost  of  $1,000  or  more.  NSF 
may  reserve  the  right  to  transfer  the  title 
to  the  Federal  Government  or  to  a  third 
party  named  by  the  Federal  Government 
when  such  third  party  is  otherwise  eligi- 
ble under  existing  statutes.  Such  reser- 
vation shall  be  subject  to  the  following 
conditions  prescribed  by  Attachment  N 
to  OMB  Circular  A-110  (paragraph  6a)  : 

a.  The  property  shall  be  appropriately 
identified  in  the  grant  or  other  agree- 
ment or  otherwise  made  known  to  the 
awardee  m  writmg. 

b.  NSF  shall  issue  disposition  instruc- 
tions withm  120  calendar  days  after  the 
end  of  the  Federal  support  of  the  project 
for  which  it  was  acquired.  If  NSF  falls  to 
issue  disposition  instructions  withto  the 
120  calendar  period,  title  vests  to  the 
awardee,  subject  to  the  provisions  of 
§  772.1,  above. 

c.  If  NSF  exercises  its  right  to  take 
title,  the  equipment  shall  be  subject  to 
the  provisions  for  federally-owned  non- 
expendable property  discussed  in  §  332, 
"Equipment  Management  Standards." 

d.  When  title  is  transferred  either  to 
the  Federal  Government  or  to  a  third 
party  the  awardee  shall  be  reimbursed 
by  the  benefitting  Federal  agency  with 
an  amount  which  is  computed  by  apply- 
ing the  awardee  share  of  the  cost  of  the 
project  to  the  current  fair  market  value 
of  the  equipment,  plus  any  reasonable  or 
toterim  storage  costs  tacurred. 

780    ACQUISmOK    AND    CONTROI,    OP   MATE- 
RIALS  AND   SUPPLIES 

Excludtog  the  final  toventory  of  books, 
films  and  similar  material  developed  un- 
der an  NSF  award,  title  to  materials  and 
supplies  shall  vest  to  the-  awardee  upon 
acquisition.  If  there  Is  a  residual  toven- 
tory exceedmg  $1,000  to  total  aggregate 
fair  market  value,  upon  termtoation  or 
completion  of  the  award,  and  the  prop- 
erty is  not  needed  for  any  other  federaUy 
sponsored  project  or  program,  the 
awardee  shall  retato  the  property  for 
use  on  nonf  ederally  sponsored  activities. 
or  sell  it,  but  must  to  either  case,  to  ac- 
cordance with  paragraph  6c  (2)  of  At- 
tachment  N   to   OMB   Circular   A-110. 
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compensate  the  Federal  Government  for 
its  share. 

790  MISCELLANEOUS 

791  BONDING  AND  INSURANCE 

a.  The  NSF  Act  (42  U.S.C.  1870c)  pro- 
vides NSF  with  authority  to  enter  toto 
granfe;  contracts  or  other  agreements 
without  performance  or  other  bonds  and 
without  regard  to  section  3709  of  the 
Revised  Statutes. 

b.  Attachment  B  to  OMB  Circular  A- 
102  and  A-110  prescribe  bondmg  and  in- 
volving construction  or  facility  improve- 
ment exceedmg  $100,000  and  permit 
agencies  to  require  fidelity  bond  insur- 
ance. 

c.  Unless  the  award  instrument  specif- 
ically provides  otherwise  NSP  does  not 
require  performance  or  other  bonds  or 
insurance  (see  General  Provision >. 

792  LIABILITIES    AND    LOSSES 

NSP  assumes  no  liability  with  respect 
to  accidents,  bodily  injury,  illness,  breach 
of  contract  or  any  other  damages  or  loss. 
or  with  respect  to  any  claims  arising  out 
of  any  activities  undertaken  with  the  fi- 
nancial support  of  an  NSF  award, 
whether  with  respect  to  persons  or  prop- 
erty of  the  awardee  or  third  parties.  The 
awardee  is  advised  to  insure  or  otherwise 
protect  itself  or  others  as  It  may  seem 
desirable  (see  General  Provision ). 

793  TAX  STATUS 

Determination  of  the  tax  status  of  an 
organization  or  person  recelvtog  compen- 
sation in  any  form  as  a  result  of  an  NSP 
award  Is  the  responsibility  of  the  In- 
ternal Revenue  Service.  State  and  local 
tax  authorities,  and  the  courts. 

794  NATIONAL  SECXnUTY 

NSF  normally  does  not  support  classi- 
fied projects.  When,  to  the  course  of  an 
NSF  supported  project.  Information  or 
materials  are  developed  which  may  affect 
the  defense  and  security  of  the  United 
States,  the  awardee  must  notify  the  ap- 
propriate NSP  Program  Director  Imme- 
diately. Classified  materials  should  be 
directed  to  the  NSF  Security  Officer.  The 
performing  orgtmizatlon  may  wish  or 
need  to  discontinue  the  project  under 
these  conditions.  See  section  664.  "Ter- 
mtoation by  Mutusd  Agreement." 

Exhibits: 

7-1    AasurancA  of  Compliance. 

7-2    Congressional  Listing  (sample  page) . 

7-3    NSF  Important  Notice  No.  68   (Bxceoi 

Property). 
7-4    NSP  Circular   123    (PubUcatlon/'Dlstrl- 

butlon  Agreements. 

(PR  Doc.77-2473  Filed  l-28-77;8:45  am) 
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Title  45 — Public  Welfare 

CHAPTER  II — SOCIAL  AND  REHABILITA- 
TION SERVICE  (ASSISTANCE  PRO- 
GRAMS), DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

PART  228— SOCIAL  SERVICES  PRO- 
GRAMS FOR  INDIVIDUALS  AND  FAM- 
ILIES: TITLE  XX  OF  THE  SOCIAL 
SECURITY   ACT 

Final  Regulations 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  Au- 
gust 26.  1976  (41  PR  36156)  revising  ex- 
isting regulations  for  the  provision  of 
social  services  under  Pub.  L.  93-647,  Title 
XX  of  the  Social  Security  Act.  These 
proposed  revisions  represented  the  first 
comprehensive  review  of  the  Title  XX 
regulations  since  the  program  began 
October  1,  1975.  They  were- aimed  at  re- 
ducing the  operational  difficulties  States 
encountered  during  the  first  program 
year.  The  final  regulations  which  fol- 
low are  Issued  after  further  considera- 
tion of  the  policies  and  changes  proposed 
In  the  NPRM  and  of  the  comments  re- 
ceived on  these_proposals. 
— .  "nirce  hundred  letters  containing 
about  1400  comments  were  received  from 
a  broad  range  of  respondents:  private 
citizens.  Governors,  members  of  Con- 
gress, national  and  local  health  and  wel- 
fare organizations,  advocacy  organiza- 
tions, public  and  private  provider  agen- 
cies, provider  agency  organizations.  State 
and  local  Title  XX  agencies,  other  State 
agencies,  and  colleges  and  universities. 
In  addition,  staff  in  each  of  the  HEW 
regions  arranged  informal  public  meet- 
ings during  September  and  October,  1976 
in  one  or  more  States  in  each  region  to 
obtain  additional  discussion  and  com- 
ments. Summaries  of  comments  received 
during  these  public  meetings  have  also 
been  carefully  considered. 

The  overall  reaction  to  the  proposed 
regulations  was  one  of  substantial  ap- 
proval. SRS  believes  the  circulation  in 
April  1976  of  the  draft  proposed  regula- 
tions to  State  Title  XX  agencies  and  175 
national  public  and  private  organizations 
was  beneficial.  (See  Preamble  to  the  pro- 
posed regulations,  41  FR  36156,  August 
26,  1976.)  Such  prior  circulation  and  op- 
portunity for  public  discussion  and  com- 
ment produced  useful  suggestions  from  a 
knowledgeable  audience.  It  also  increased 
the  sense  of  cooperation  between  the  De- 
partment and  the  public  in  the  adminis- 
tration of  the  social  services  program.  In 
addition,  greater  public  involvement  in 
meetings  where  the  proposed  policies 
were  discussed  and  explained  seems  also 
to  have  produced  an  increase  In  the  num- 
ber of  letters  which  Indicate  a  high  de- 
gree of  imderstandlng  of  and  familiarity 
with  the  issues  dealt  with  in  the  NPRM. 
Some  letters  provided  thoughtful  dis- 
cussions of  program  and  policy  issues. 
The  majority  of  comments,  however, 
contained  either  well-documented  obser- 
vations, recommendations,  and  sugges- 
tions: or  requested  clarification,  spec- 
ificity, or  technical  guidance.  Where 
possible,  these  recommendations  and 
suggestions  have  been  incorporated.  For 
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the  purpose  of  public  information,  sig- 
nificant numbers  of  requests  for  statu- 
tory changes  are  noted  in  the  comment 
analysis  which  foUpws.  Respondents  aire 
referred  to  the  State  Title  XX  agency  or 
the  Social  and  Rehabilitation  Servfce 
Regional  Office  for  teclinical  guidance 
and  interpretation  regarding  issues  spe- 
cific to  a  particular  State  oj  problem 
area  which  could  not  he  addressed  in  the 
regulation. 

Also  Incorporated  into  the  regulations 
which  follow  are  the  interim  final  regu- 
lations implementing  Pub.  L.  94-401,  1976 
Amendments  to  Title  XX  of  the  Social 
Security  Act,  published  in  the  Federal 
Register  (41  FR  55668)  on  December  21, 
1976.  Although  the  45  day  comment 
period  for  those  interim  final  regulations 
is  still  in  effect,  they  are  incorporated 
in  this  issuance  to  provide  a  complete  set 
of  Title  XX  regulations  as  they  now 
stand.  If  public  comment  indicates  that 
modification  of  the  amendments  le- 
qulred  by  Pub.  L.  94-401,  is  desirable 
changes  will  be  published  .at  a  later  date. 

In  response  to  questions,  we  wish  to 
reiterate  that  States  planning  to  Imple- 
ment the  options  provided  by  Pub.  L. 
94-401  must  amend  their  State  services 
plan  in  accord  with  §  228.36.  Amend- 
ments are  required  with  regard  to  group 
eligibility  (§§  228.24(f)  and  228.26(a), 
e.g.,  individuals  to  be  sei-ved  and  services 
provi^ied) ;  providing  family  planning 
services  without  regard  to  Income;  estab- 
lishing an  authority  for  determining  tOie 
non-feasibility  of  standards  in  day  care 
facilities  (§228.26(1));  and  making 
grants  to  providers  to  hire  welfare  recipi- 
ents in  day  care  facilities  (§  228,29(d) ). 
However,  States  may  begin  making 
grants  to  providers  as  of  September  7, 
1976.  However,  for  the  purpose  of  public 
information  as  well  as  receipt  of  FEP.  the 
plan  must  be  amended.  The  final  amend- 
ment will  show  an  effective  date  of 
October  1,  1975,  or  a  later  date,  depend- 
ing on  the  date  of  implementation  of 
such  amendments  by  the  State. 

The  purpose  of  the  portion  of  the  reg- 
ulation that  revises  the  existing  45  CPR 
Part  228  is  to  establish  policies  and  pro- 
cedures that  will: 

(1)  Clarify  or  provide  specificity  in 
some  aspects  of  existing  regulations; 

(2)  Simplify  or  eliminate  administra- 
tive requirements  and  reduce  the  possi- 
bility of  fiscal  sanctions  on  States; 

<3)  Provide  extensions  of  benefits 
wherever  possible; 

<4)  Provide  additional  options  for  the 
States  in  designing  their  programs;  and 

(5)  Provide  an  Integrated  set  of  all 
Title  XX  regulations. 

The  basis  for  the  final  regulation  is 
the  Department's  continued  wish  to  en- 
hance the  ability  of  the  States  to  focus 
on  the  deUvery  of  services  to  eligible  per- 
sons and  to  avoid  undue  administrative 
burdens  and  unnecessary  costs. 

The  following  is  a  summary  of  the  sub- 
stantive ccxnments  received  as  a  result 
of  the  publication  of  the  proposed  regula- 
tions of  August  26, 1976.  the  major  issues 
raised  by  the  respondents,  the  SRS  re- 
sponse to  the  comments,  and  a  general 
statement  of  the  ba,ses  and  purposes  of 


the  rules  adopted  herein.  Because  the 
proposed  regulations  received  widespread 
approval,  most,  but  not  all,  of  the 
changes  made  in  the  proposed  regula- 
tions are  In  response  to  requests  for  clari- 
fication. However,  all  changes  from  the 
August  26  proposal,  other  than  minor 
editorial  corrections,  are  discussed  below. 

Subpart  A — Scope  and  Definitions 

Three  changes  have  been  made  in  tliis 
Subpart  in  response  to  comments.  In 
§  228.1,  the  definition  of  Indian  Tribal 
Coimcil  has  been  revised  for  clariScation. 

Also  in  §  228.1.  the  current  definition 
of  Indian  Tribe  covers  only  those  Indian 
Tribes  which  have  received  Federal  rec- 
ognition. In  the  final  regulation,  the 
definition  has  been  broadened  to  include 
Indian  Tribes  recognized  by  appropriate 
State  jmthorlty.  The  purpose  of  the 
change  Is  to  extend  benefits  imder  this 
program  to  State  recognized  Indian 
Tribes.  This  expanded  definition  of  an 
Indian  Tribe  will  be  u.'^ed  in  all  SRS 
programs. 

The  third  change  is  a  clarification  of 
the  term  "licensed  health  professional" 
imder  the  definition  of  medical  and  re- 
medial care.  Respondents  pointed  out 
that  some  health  professionals  (such  as 
respiratory  therapists  and  mental  retar- 
dation professionals)  are  not  licensed  by 
States  but  are  credentlaled  by  national 
professional  organizations.  This  language 
change  has  been  Incorporated. 

Respondents  also  recommended 
changes  in  the  definition  of  Family,  e.g., 
Recommendation  <1) :  broaden  the  defi- 
nition to  Include  unmarried  pregnant 
teenagers  and  unmarried  teenage  par- 
ents hving  in  their  parents'  homes  as  one 
person  families. 

Response  to  (.1) :  It  is  the  Department's 
view  that  Congress  intended  eligibiUty 
imder  Title  XX  to  be  based  on  a  defini- 
tion of  "Family"  that  Is  consistent,  rea- 
sonable, and  operationally  feasible.  The 
present  definition  is  seen  as  Incorpora- 
ting as  many  exceptions  and  as  much 
flexibility  as  is  possible  within  the  intent 
of  the  law.  It  is  our  belief  that  chDdren 
living  with  and  supported  by  parents 
cannot  be  made  an  exception  to  the 
d^nltion  of  Family  without  violating 
the  integrity  and  internal  consistency  of 
the  drfinition  and  without  negating  the 
intent  of  the  law. 

Recommendation  i2>:  Mandate  a  na- 
ti(»al  definition  of  "Family"  or  mandate 
various  groups,  such  as  children  in  the 
custody  of  State  agencies,  as  one  person 
families. 

Recommendation  y3>  :  Provide  a  defi- 
nition of  an  "emancipated  minor." 

RespoTises  to  (2<  and  (3):  These  rec- 
ommendations were  not  accepted  based 
on  the  Department's  wish  to  provide 
Stattfs  with  programmatic  options  in 
these  matters.  States  are  expected  to  use 
their  State  definition  of  emancipated 
minor. 

There  were  also  a  number  of  requests 
for  policy  interpretation,  technical  guid- 
ance, and  clarification  regarding  the  ap- 
Idlcatlon  of  these  definitions  to  specific 
State  programs  or  problems.  It  was  not 
deemed  appropriate  to  address  these  re- 
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quests  in  the  regulation.  Respondents  are 
encouraged  to  contact  the  appropriate 
Title  XX  State  agency  or  Social  and  Re- 
habilitation Service  Regional  Office  for 
further  assistance. 

Subpart  B — State  Plan  Requirements, 
Reports,  Maintenance  of  Effort, 
Compliance 

The  proposed  regulations  contained 
clarifying  language  in  §  228.6.  No  sub- 
stantial objections  were  submitted  to 
these  proposed  changes;  therefore,  they 
are  included  in  the  final  regulations. 

Subpart  C — Comprehensive  Annual 
Service  Program  Plan 

This  Subpart  received  the  highest 
number  oi  comments  and  was  the  focus 
of  concern  of  a  wide  range  of  respond- 
ents. Comments  are  summarized  below. 
Changes  made  in  the  proposed  regula- 
tions are "  primarily  for  specificity  or 
clarification,  although  two  new  require- 
ments have  been  added. 

In  §228.21,  the  word  "Federal"  has 
been  added  to  clarify  that  the  State  may 
use  either  the  Federal  fiscal  year  or  the 
fiscal  year  of  the  State  government  as  the 
basis  of  their  services  program  year. 

Section  228.22(a)  is  revised  to  recog- 
nize, in  accordance  with  the  law,  the 
responsibility  of  the  Chief  Executive  Of- 
ficer of  the  State  (not  the  State  Title 
XX  agency)  for  publication  of  the  Com- 
presensive  Annual  Services  Plan 
(CASP). 

Section  228.22(b)  is  rewritten  for 
clarity.  It  also  adds  a  specification  that 
States  shall,  as  a  part  of  the  statutory 
mandate  to  explain  the  difference  be- 
tween the  proposed  and  final  services 
plans,  Include  a  summary  in  the  CASP 
of  the  public  comment  on  tiie  proposed 
plan  said  the  State's  response  to  these 
comments.  Respondents  to  the  NPRM 
cited  the  Federal  publication  and  com- 
ment process  as  a  model  In  support  of 
the  public  review  and  participation  proc- 
ess. A  parallel  change  is  also  made  in 
§  228.36  with  respect  to  comments  re- 
ceived on  the  proposed  amendments  to 
final  services  plans. 

In  §  228.24,  the  example  used  of  "fe- 
male headed  families"  brought  ob- 
jections for  our  use  of  sexist  langu- 
age. The  example  has  been  changed  to 
"one  parent  families." 

Section  228.26(b)  adds  a  requirement 
that  States  shall  specify  In  the  CASP  the 
effective  dates  (the  dates  certain)  of 
each  discrete  service.  This  requirement 
will  provide  options  and  flexibility  to 
States  who  wish  to  "phase-in"  a  service 
as  service  delivery  capability  increases, 
or  to  "phase-out"  (indicate  the  termi- 
nation of)  a  service.  The  purpose  of  this 
change  is  to  (1)  inform  the  piriilic  more 
specifically  regarding  the  availabihty  of 
services;  (2)  give  States  added  options  in 
services  delivery  planning;  and  (3)  ease 
publication  costs. 

For  example,  a  State  is  in  the  process 
of  increasing  Its  homemaker  services  de- 
livery capability  and  wUl  be  "phaslng-in" 
this  service  during  the  program  year. 
Homemaker  services  will  be  available  at 
the  beginning  of  the  program  year  In  all 


but  one  geographic  area  of  the  State. 
The  service  will  be  available  (date  cer- 
tain) in  the  remaining  geographic  area  4 
months  later.  The  State  has  two  options 
in  this  situation.  It  may.  under  this 
change,  specify  in  the  CASP  that  the 
effective  (late  of  the  homemaker  service 
is  October  1  for  all  but  one  geographic 
area  and  is  February  1  for  the  remaining 
geographic  area.  Or,  it  may  publish  an 
amendment  to  the  CASP  sifter  the  pro- 
gram year  has  begun  showing  that 
homemaker  service  has  been  added  in  the 
remaining  geogra'-'hic  area  and  is  now 
available  on  a  specified  date. 

States  can  also  use  this  option  to  in- 
dicate the  termination  of  a  service  that 
is  date  certain.  For  example,  a  State 
offers  day  care  services  to  migrsuit  chil- 
dren for  a  6-month  period  during  the 
program  year.  States  may  include  the 
service  in  the  CASP  and  amend  the 
CASP  when  it  terminates  the  service.  Or. 
under  this  change  In  the  regulation,  the 
State  may  specify  in  the  CASP  that  the 
effective  dates  (the  dates  certain)  of  the 
availability  of  this  service  are  from  July 
1  to  January  1.  It  is  not  the  intention  of 
this  regulation  to  permit  States  to  use 
broad,  non-specific  phrases  such  sis  "ThLs 
service  will  continue  to  be  availsible  if 
additional  funds  are  appropriated." 

Section  228.28  clsirifles  that  "other 
fxmds"  may,  at  State  option,  be  included 
in  the  list  of  progrsmi  resources  used  to 
support  the  State's  Title  XX  program 
even  though  such  funds  are  in  excess  of 
the  amount  needed  to  match  the  Fed- 
eral allotment.  This  change  provides  an 
option  to  States  in  regsu-d  to  FFP  for 
training  expenditures.  For  example, 
some  States  use  non -Federally  matched 
funds  above  their  ceiling  to  continue  or 
expand  the  same  services  that  are  in- 
cluded in  their  CASPs  to  the  same  or  ad- 
ditional eUgible  Individuals  identified  in 
their  CASPs.  Staff  who  carry  out  these 
programs  may  receive  training  as  pro- 
vided in  Subpart  H  so  long  as  these  non- 
Federally  matched  "other  fimds"  are 
estimated  in  the  CASP  as  available  Title 
XX  program  resources. 

FPP  for  training  expenditures  of  staff 
carrying  out  these  programs  is  available 
if  the  services  program  so  funded  (e.g.. 
with  non-Federally  matched  funds)' 
meets  all  requirements  of  45  CPR  Part 
228.  For  example,  these  Include  the  re- 
quirements that  the  service  Is  described 
in  the  CASP.  is  offered  to  the  same  eligi- 
ble categories  of  individuals,  and  adheres 
to  the  same  standards,  eligibility  require- 
ments, smd  limitations  on  services  as  per- 
tain to  Title  XX. 

In  response  to  concern  for  accounta- 
bility to  the  public,  §  3228.28  clarifies  how 
a  State  shall  indicate  in  the  CASP  its 
Federal  allotment,  depending  on  whether 
the  State  program  year  does  or  does  not 
coincide  with  the  Federal  fiscsd  year. 

In  i  228.29  ttie  words  "A  general  de- 
scription of  tiie  8t^>s  taken  •  •  •••  are 
substituted  for  the  words  "The  steps 
taken  •  •  •"  in  response  to  many  com- 
ments. Respcmdents  Interpreted  the 
phrase  "The  steps  taken"  too  specifically, 
i.e.,  to  mean  a  Ust  of  every  meeting,  in- 
terview, contact,  telephone  call,  etc.,  with 


respect  to  the  requirement  for  program 
coordination  and  utilization  in  this  sec- 
tion. 

Section  228.33(a>.  Considerable  com- 
ment and  discussion  was  received  with 
respect  to  the  pubUc  review  process  de- 
scribed in  this  section.  In  general,  nu- 
merous respondents,  primarily  national 
and  local  health  and  welfare  agencies 
and  organizations,  advocacy  groups,  local 
government,  and  individuals  objected  to 
the  detailed  focus  of  the  regulations  on 
the  publication  and  public  review  process 
(e.g..  a  public  education  smd  information 
function)  and  a  diminished  focus  on  as- 
suring active  and  continuing  public  par- 
ticipation in  tlie  development  of  the 
State's  senices  program.  Respondents 
urged  an  increase  in  specific  require- 
ments on  States  aimed  at  strengthening 
and  requiring  public  participation  at  all 
stages  of  the  development  of  the  services 
program. 

TTie  Department  has  attempted  to  sup- 
port requirements  for  public  participa- 
tion while  attempting  to  avoid  unneces- 
sary requirements  on  States.  The  re- 
quirements contained  in  these  regula- 
tions are  considered  to  be  minimum  re- 
quirements. The  Department  assumes 
and  strongly  encours^es  State  commit- 
ment to  good  planning  processes,  gen- 
eral accountability  to  the  public,  and 
increased  public  participation  in  the  de- 
velopment of  the  service  program.  How- 
ever, because  of  the  newness  of  Title  XX 
and  the  range  of  capability  among  the 
States,  not  all  States  have  been  ^able  to 
achieve  these  goals.  TTie  Department  htus 
tried  to  indicate  its  views,  position,  and 
concerns  (while  siUowing  States  maxi- 
mum fiexlbility  to  develop  their  own 
procedures)  by  the  inclusion  of  §  228.29 
(c)  in  the  proposed  regulations  and  by 
the  new  language  in  §  228.33(a)  related 
to  purpose. 

In  J  228.33,  items  (b)  (7)  and  (b)  (9) 
are  added  for  clarification  to  complete 
the  list  of  steps  that  make  up  the  scope 
of  the  public  review  process.  These  are 
not  new  requirements.  Section  228.33 (b> 
(7)  refers  to  publication  of  necessary  cor- 
rections to  a  proposed  amendment: 
§  228.33(b)  (9)  refers  to  publication  of. 
necessary  corrections  to  a  final  amend- 
ment. 

In  §  228.33(d).  a  requirement  is  added 
that  copies  of  the  proposed  smd  final 
CASPs  be  retsdned  for  inspection  for 
three  years.  This  change  is  considered 
minimal  for  reference  smd  accountabil- 
ity purposes  and  psirallels  the  require- 
ment that  public  comments  be  retained 
for  three  years. 

Two  chsuiges  are  made  in  §  228.33 <h> 
with  regard  to  information  which  must 
be  included  in  the  summarj-  of  the  pro- 
posed services  plan.  The  first,  in  §  228.33 
(h>(8»,  clarifies  the  specific  fiscal  data 
that  shall  be  included  in  the  summary, 
e.g..  the  amount  of  the  Federal  allotment 
to  the  State  smd  the  simoimt  of  State  and 
local  appropriated  fimds  and  of  other 
funds  available  to  finance  the  services 
progrsun.  The  seccHid  chsmge  adds  para- 
graph (h)  (9)  smd  requires  that  the  sum- 
mary include  Infonnaticm  regarding 
where  an  individual  may  apply  for  serv- 
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ices  or  where  he  omy  obtain  inf  oimation 
about  where  to  apply.  This  requirement 
places  no  burden  on  the  State  since  this 
information  must  also  be  Included  In  the 
(proposed  and  final  services  plan  and  In 
the  display  ad  announcing  the  flnsJijserv- 
I  ^es  plan.  Respondents  felt  such  Informa- 
i  ion  Included  in  the  summary  would  help 
i:iform  the  public  and  assist  individuals 
to  apply  for  needed  services.  The  change 
was  made  in  response  to  such  requests. 

SecUon  228.33(g)  (7)  clarifies  that 
States  have  options  in  distributing  the 
proposed  services  plan  from  local  public 
agency  offices,  e.g.,  distributing  directly 
or  taking  orders  for  distribution  from  an- 
other source. 

In  S  228.36(a)  (1),  an  editorial  change 
Is  made  to  show  that  "changes  in  the 
ttrogram  year"  means  "changes  In  the 
period  of  time  encompassed  by  the  pro- 
gram year." 

Several  new  subsections  ahd  para- 
graphs have  been  added  In  1 228.36  In  re- 
sponse to  requests  for  clarification  of  the 
procedures,  Including  the  SR8  role  and 
reepoDsfbillty,  in  mafcing  corrections  to 
proposed  and  final  amendments.  The 
newly  added  citations  are:  9  228.36  (b) 
(3>.  (b)(3),  (b)(4).  and  {228.36  (e) 
and  (f ) .  TYiese  are  not  new  requirements. 
Since  the  procedures  for  correcting  pro- 
posed and  final  amendments  are  parallel 
to  the  procedures  for  correcting  proposed 
and  final  services  plans  (with  the  excep- 
tion that  a  30  day  rather  than  a  45  day 
comment  period  Is  required),  the  lan- 
guage is  similar,  If  not  Identical,  to  pre- 
vious language  and  procedures  In  Uils 
Subpart. 

m  the  publication  of  amendments  to 
the  regulations  required  by  Pub.  L.  94- 
401.  a  section  was  coded  "228.35  Amend- 
ments to  Final  Services  Plan."  The  cita- 
tion number  was  in  error  and  should  read 
i  228J6.  The  pertinent  language  has  been 
properly  Included  under  §  228.36(d)  in 
this  Issuance, 

Changes  In  S  228.36(b)(5)  (ill)  were 
dlacuBsed  earlier  In  a  parallel  change 
made  in  i  228.22(b).  The  added  require- 
ment here  is  that  States  must  Include  In 
the  display  ad  which  annoimces  an 
amendment  to  the  final  CASP.  a  sum- 
mary of  the  public  comments  to  a 
proposed  amendmoit  and  the  State's 
response  to  such  comments. 

A  significant  nimiber  of  comments  re- 
ganttng  this  Subpart  objected  to  the  de- 
lay In  FFP  imtil  the  CASP  has  met  all  ap- 
propriate  requirements  of  this  Subpart. 
RMpondents  oCTered  alternate,  recom- 
mendations incttxUng  deletion  of  require- 
ments tot  publication  of  corrections  to 
the-plan  and  inclusion  of  corrections  tn 
the  final  plan  in  lieu  of  publication.  Hie 
rationale  was  saving  of  publication  costs, 
eliminating  the  delay  in  a  45  day  com- 
ment period  on  the  correction,  and,  pri- 
marily, easing  the  threat  of  loss  to  PFP. 

The  Department  is  aware  of  and  con- 
cerned about  the  problems  cited.  How- 
ever, these  recommendations  cannot  be 
accepted,  because  they  conflict  with  sta- 
tutory requirements,  including  the  re- 
quirement for  public  notice  of  all  provi- 
sions of  the  plan,  and  a  45  day  review  of 
these  provisions.  Tto  help  preivent  such 
problems,  the  Department  concurs  with 
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the  suggestion  made  that  States  can  work 
with  the  Regional  Offices  to  obtain  tech- 
nical assistance  and  review  prior  to  pub» 
licatioQ  of  their  CASPs  and  amendment* 
thereto. 

A  significant  number  of  comments  also 
registered  disapproval  of  the  reduction  of 
detailed  requirements  in  §  228.31  and 
228.32,  concerning  needs  assessment, 
planning,  evaluation  and  reporting.  TTiey 
considered  that  States  will  diminish  their 
efforts  in  these  areas  to  the  probable  det- 
riment of  the  program.  An  equal  number 
of  comments  expressed  strong  approval 
for  these  deletions.  AH  comments  have 
been  carefully  considered.  The  Depart- 
ment's decision  is  that  the  changes  pro- 
posed will  become  final.  The  basis  for  this 
position  is  the  desire  of  the  Department 
to  simplify  the  administration  of  the 
program  and  reduce  the  number  of  de- 
tailed requlronents  which  must  be  In- 
cluded In  the  CASP.  llils  dedsloin  wae 
taken  in  the  context  of  Increased  State 
efforts  to  improve  their  programs  In  these 
areas.  Incidentally,  these  areas  of  needs 
assessment,  program  plarming,  monitor- 
ing, reporting  and  the  public  participa- 
tion process  are  priority  areas  of  techni- 
cal assistance  by  SRS.  Many  excellent 
suggestions  and  recommendations  were 
received  (such  as  use  of  television,  public 
meetings,  etc.,  to  reach  additional  groups 
of  citizens)  which  can  be  useful  in  » 
technical  assistance  effort.  Many  of  the 
suggestions  made  are  currently  being 
utilized  by  States  to  adapt  their  pro- 
grams/procedures to  local  needs. 

Subpart  D — Limitations:  Services 

This  Subpart  of  the  proposed  amend- 
ments was  the  focus  of  considerable 
comment,  both  positive  and  negative. 
Specifically,  the  following  changes  have 
been  made  in  response  to  these  com- 
ments. 

Seclicms  228.40  and  228.41  have  been 
changed  to  eliminate  the  requirement  for 
a  case-by-case  documentation  of  bow 
medical  and  remedial  care  or  room  or 
board  Is  integral  but  subordinate  to  a 
discrete  service  in  the  CASP.  The  De- 
partment is  appreciative  of  the  many 
methods  of  documentaticxi  sent  us.  How- 
ever, the  overwhelming  majority  of  com- 
ments objected  to  this  requirement,  stat- 
ing it  would  be  severely  burdensome 
and/or  administratively  Infeasible.  Re- 
spondents further  recommended  that  the 
requirement  for  documentation  of  rocMn 
or  board  and  medical  and  remedial  care 
could  be  accomplished  by  a  descriptloti 
of  these  service  components  in  the  CASP. 
This  suggestion  Is  accepted.  The  regula- 
tion has  been  changed  to  require,  imder 
§  228.40,  that  the  medical  and  remedial 
care  must,  first,  be  necessary  to  achieve 
the  objective  of  the  discrete  service  of 
which  it  is  an  integral  but  subordinate 
part.  Secondly,  a  specific  description  of 
the  medical  and  remedial  care  must  be 
included  in  the  CASP,  together  with  a 
description  of  the  service  of  which  It  Is 
an  Integral  but  subordinate  part.  A  gen- 
eral statement  In  the  CASP  such  as  "in- 
cluding medical  and  remedial  care"  is  no 
longer  acceptable.  Similar  requirements 
with  respefct  to  room  or  board  are  lnc<«- 
porated  In  S  228.41.  The  regulation  in- 


tends that  Uie  State  agency  will  be  held 
responsible  for  determining  the  specific 
type  of  medical  and  remedial  care  and 
specifically  whether  both  room  or  board 
(or  one  or  the  other)  will  be  provided  as 
integral  and  subordinate  to  a  social  serv- 
ice. To  communicate  this  to  the  public, 
the  State  agency  Is  also  responsible  for 
the  publication  of  this  detailed  informa- 
tion in  the  CASP.  Only  the  specific  medi- 
cal and  remedial  care  and  the  room  or 
board  so  described  in  the  CASP  are 
matchable. 

Section  228.44  is  clarified  in  response 
to  many  questions  and  considerable  con- 
fusion regarding  the  provision  of  serv- 
ices under  this  section.  Paragraph  (b" 
(1)  is  revised  to  provide  specificity  and 
to  clarify  the  term  "inherent  responsi- 
bilities." Paragraph  (b)  (2)  is  revised  to 
clarify  that  the  "intrinsic  activities"  of  a 
facility  are  determined  by  facility  char- 
ter. State  law  or  standards,  relevant  li- 
censing or  certificEition  requirements,  or 
Federal  or  State  court  decisions. 

Str<»g  objection  was  received  to 
S  228.44(d)  concerning  limitations  on 
services  provided  in  juvenile  correctional 
facilities.  These  limitations  were  the  re- 
sult of  inadvertent  drafting  error  and 
have  been  removed.  Section  228.44(d) 
returns  to  the  langiiage  of  the  current 
regulation  and  allows  FFP  for  services 
but  not  for  inherent  resp<»isibillties  (e.g., 
food,  clothing,  shelter,  general  mainte- 
nance and  administration  (Including  the 
detention  function) ,  general  supervision 
and  care)  In  such  facilities. 

Two  major  areas  of  comment  were 
raised  regarding  S  228.46.  Tlie  first  was 
a  strong  request  that  FFP  be  avEiilable 
for  emergency  shelter  for  adults,  par- 
ticularly battered  women.  SliKse  Section 
2002(a)  (11)  of  tiUe  XX  limits  the  pro- 
vision of  emergency  shelter  to  children, 
this  reconrmiendation  could  not  be  ac- 
cepted. 

Tlie  second  area  of  concern  pertained 
to  the  limitation  of  30  days  In  any  12- 
month  period  for  provision  of  emergency 
shelter  to  a  child.  Respondents  cited  this 
limitation  as  imreallstic  and  overly-re- 
strictive in  the  context  of  service  delivery 
to  abused,  neglected,  or  exploited  chil- 
dren. In  response  to  recommendations 
for  added  flexibility,  the  regulation  has 
been  changed  to  allow  30  dasrs  (as  pro- 
vided by  law)  In  any  6  month  period,  for 
children,  under  the  conditions  specified 
in  tills  section. 

The  6  month  time  period  will  allow 
States  the  flexibility  needed  in  diagnosis 
and  service  provision  to  such  children 
and  their  families.  This  flexibility  is  val- 
uable, particularly  with  respect  to  a  de- 
cision to  remove  a  child  from  his  own 
home,  in  a  service  area  such  as  this  one 
that  lacks  diagnostic  precision. 

The  6  month  time  period  was  selected 
(as  opposed  to  other  suggestions  which 
Included  30  days  for  any  one  placement 
or  episode,  and  90  days  tn  a  12  month 
period)  on  the  basis  that  it  extends  FFP 
for  this  service ;  that  it  offers  States  ad- 
ditional alternates  for  services  provision; 
and  that  It  Is  a  reasonable,  if  somewhat 
arbitrary,  compromise  between  the  cur- 
rent provisions  and  the  strong  recom- 
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mendation  for  30  days  per  placement  or 
^Isode  which  we  believe  supports  an 
imdesirable  revolving-door  approach  to 
service  delivery  in  these  difficult  cases. 
(For  example,  the  child  is  abused  or 
neglected,  Is  given  30  days  of  emergency 
shelter,  No  diagnostic  study  or  services 
are  provided  to  the  child  or  his  family. 
He  returns  home  but  is  back  In  the  care 
of  the  agency  needing  emergency  shelter 
for  the  same  or  similar  problems  within 
a  short  time.  This  cycle  occurs  repeat- 
edly.) 

Regarding  S  228.47,  maiij  of  the  com- 
ments seemed  unclear  with  respect  to  the 
availability  of  FFP  when  State  funds  are 
advanced  to  an  eligible  individual  for 
an  authorized  service.  The  regulations 
do  not  address  State  practices.  However, 
the  regulation  intends  that  if  a  State 
advances  its  on-n  funds,  such  an  advance 
may  become  an  expenditure  for  FFP  pur- 
poses only  after  a  service  has  been  au- 
thorized and  delivered  as  evidenced  by 
a  bin  or  receipt.  

Recommendations  that  FFP  be  made 
avaflahle  for  foster  care  in  foster  fsonUy 
homes  and  foster  care  institutions  were 
received.  This  is  a  limitation  in  the  law 
(Secticoi  2002(a)  (7))  and  cannot  be  al- 
lowed under  regulation. 

StTBPART   E Lm ITATIOMS  :     PiKANCIAL 

T^o  changes  have  been  made  in  this 
Subpart  in  response  to  comments.  Sec- 
tions 228.53  and  228.54  are  clarified  to 
show  that  public  or  private  agencies  or 
organizations  may  make  funds  available 
to  the  title  XX  agency  for  training  as 
well  as  for  services  and  other  adminis- 
trative functions.  Since  this  has  always 
been  the  case,  the  purpose  of  the  change 
Is  to  make  this  provision  explicit.  It  was 
suggested  that  In-kind  donations  be  al- 
lowed from  private  donors.  Tills  sugges- 
tion could  not  be  accepted  since  siich  a 
change  would  require  legislative  actkm. 

Section  228.55,  containing  the  defini- 
tion of  family  planning  services,  was  va- 
cated under  the  regulations  pertaining 
to  Pub.  L.  94--401  and  its  contents  were 
moved  to  {  228.63. 

Subpart    F — LnciTATioiis:     Indivisuals 

SERVCD,   ELIGIBILrrY   AND   Fexs 

Sue.  228.60  Persons  eliffible  and  ac- 
cess to  services.  This  section  has  been 
re<Mnganized  and  new  material  added  for 
clarification.  It  has  also  been  retltled 
from  "PerscKis  ^Ugible"  to  "Persons  eligi- 
ble and  access  to  services"  to  more  clearly 
reflect  Its  coitent. 

A  new  paragraph  (a)  "Ccmditiois  for 
FPP,"  consolidates  the  material  mi  P^ed- 
eral  financial  participation  ia«viously 
scattered  throughout  the  section. 

It  was  suggested  by  commentators  that 
individuals  who  may  receive  certain 
services  without  regard  to  income  was  a 
third  category  of  eligible  perscHis  and 
should  be  listed  with  income  mainte- 
nance status  and  income  status  persons. 
The  regulation  has  been  changed  accord- 
ingly. In  addition,  the  regulation  also 
notes  that  persons  whose  eUglbiUty  is 
determined  on  a  group  basis  are  Income 
status  Individuals. 

Paragraph  (b)  on  median  Income  Is 
revised  to  make  clear  that  all  States, 


whetha  conducting  their  Title  XX  pro- 
grams on  a  State  or  Federal  fiscal  year, 
are  to  use  the  median  income  promul- 
gated anniiaHy  in  December  for  their 
ensuing  program  year. 

Paragraph  (d)  formerly  called  "In- 
come levels,"  is  now  br<d£en  down  into 
two  paragraphs.  Paragraph  (d)  is  en- 
titled "Income  levels  as  baselines  tor  fee 
impo6lti<Hi"  and  clarifies  how  to  calculate 
the  upper  and  lower  limits  of  median 
income  which  set  the  boundaries  for  the 
mandatory  imposition  of  fees  on  persons 
in  income  status.  In  order  to  make  clear 
that  the  State  has  the  option  to  impose 
fees  on  other  persons  not  having  incomes 
\\ithin  the  limits  for  mandatory  fees,  a 
cross  reference  is  now  included  to  the 
regulation  concerned  with  discretionary 
fees. 

In  regard  to  adjustment  figures  for 
family  size  relative  to  setting  the  Income 
levels  for  mandatory  fees,  three  respond- 
ents thought  that  3  percentage  points 
increase  for  each  additional  person  over 
a  family  of  six  vras  inequitable.  No 
change  has  been  made  in  the  regulation 
in  this  res^ject  because:  <D  The  Depart- 
ment has  ccmcluded  that  It  would  not  Ig 
prudent  to  make  a  change  in  view  of  the 
fact  that  tKe  Issue  was  not  raised  In  a 
proposal  which  could  be  evaluated  and 
commented  upon  by  all  Interested  par- 
ties; and  (2)  The  Department  believes 
that  the  matter  of  adjustments  around 
incomes  must  be  examined  in  the  broader 
context  of  consid«1ng  other  Federal  pro- 
grams which  also  require  a  means  test. 

Paragraph  (e)  Is  now  called  "Income 
le-v-els  for  services"  and  presents  the  same 
options  for  retting  Income  levels  as 
previously. 

When  Pub.  L.  94-401  introduced  de- 
termination of  eligibility  on  a  group  basis 
into  the  Title  XX  program,  the  word 
"application"  In  the  regulations  had  to 
be  reconsidered.  Generally  tn  the  public 
social  services  field,  application  has 
meant  the  submission  by  the  applicant  of 
a  written,  signed  form  contalntng  infor- 
mation on  income  needed  to  establish 
eligibility  for  a  service.  Sometimes  it  also 
included  a  request  for  a  service  if  ttie 
State  did  not  have  a  separate  form  for 
this  purpose.  However,  Information  on 
income  is  not  required  from  Individuals 
whose  eligibility  Is  being  determined  on 
a  group  basis,  but  a  request  few  services 
is  stin  applicable.  Therefore,  the  regula- 
tion now  differentiates  between  an  appli- 
cation and  a  request  for  services.  The 
application  is  used  only  ^dien  there  is  a 
need  to  determine  eligibility  on  sui  indi- 
vidual basis.  A  request  for  services  Is 
made  by  everyone  seeking  a  service.  The 
State  is  to  document  such  requests  lor 
purposes  of  PFP,  fair  hearings,  and  to 
verify  that  the  request  for  services  was  a 
voluntary  one.  Documentation  may  be 
accomplished  through  submission  of  a 
written  request  by  an  individual  or  by  the 
recording  of  informaticm  elicited  by  the 
agency,  except  that  a  request  for  family 
planning  services  must  be  in  writing  to 
insure  that  it  was  requested  volimtarily. 
Documentation  tor  protective  services 
remains  the  same  as  in  the  proposed 
amendmoit.  Tlie  State  must  establish  a 
procedure  for  documenting  information 


and  referral  requests  as  to  the  number 
and  nature  of  these  requests. 

A  heading  has  been  added.  "Prompt 
action  on  eligibility  appUcatJons  and  re- 
quests for  service"  as  paragracdi  (g*  to 
include  existing  material  on  time  frames 
in  »-tuch  the  State  must  make  decisions 
on  applications  for  eligibility  and  noUfy 
apfdicEints.  As  noted  previously,  an  ap- 
plk»tion  often  included  a  request  for 
services.  To  this  paragraph  ha,«:  been 
added  new  material  dealing  wiUi  a  re- 
sponse by  the  State  to  requests  for  serv- 
ice as  described  in  paragraph  if),  and  xo 
cATxy  out  the  intent  of  tlie  legislation 
which  provides  that  "an  opportunity  for 
a  fair  hearing  before  the  appropiiaie 
State  agency  will  be  granted  to  any  ii:- 
dividual  whose  claim  for  any  service  de- 
scribed in  Section  2002<a>il)  is  denied 
or  is  not  acted  upcoi  with  reasonable 
promptness."  The  new  material  direct^ 
that  unless  a  service  is  denied,  the  State 
must  provide  the  service  requested  wiUi 
reasonable  promptness.  "Provide  the 
service"  is  defined  as  the  actual  provision 
of  the  service  or  arrangements  for  it.s 
provision  at  an  appropriaie  later  date 
The  latter  half  of  the  definition  is  to  ar  - 
coouDodate  those  cases  where  a  service 
is  not  needed  until  a  later  date — e.e  ■ 
h<Knemaker  service  is  needed  six  weeks 
from  the  date  of  the  request  when  the 
nvother  will  be  going  to  the  hospital 
"Reasonable  promptness"  means  provid- 
ing the  service  within  15  days  after  noti- 
fication of  eligibility  to  a  person  whose 
eligibility  is  determined  on  an  individual 
basis,  or  within  30  da.vs  after  acceptance 
of  a  request  for  service.  If  the  service  is 
being  denied,  the  State  mast  notify  the 
ap(dicant  in  writing  of  the  denial  witiiin 
the  same  time  limits. 

Paragra4A  (h)  is  newly  lettered  and 
covers  "Notification  of  right  to  a  fair 
hearing"  which  has  been  rewritten  to  in- 
clude applicants  wtio  make  only  a  request 
for  services. 

Soote  respondents  requested  that  xiir.r 
limits  In  the  fair  hearings  process  be  pre- 
smted  in  the  regulation  along  with  the 
time  limits  on.;H>tifylng  applicants  abou: 
their  eligibUity.  An  SRS  decisicm  has 
been  made  that  fair  hearings  materials 
for  all  SRS  programs  (noir  contained  in 
45  CFR  205.10)  would  be  revlaed  to  re- 
flect the  needs  of  the  TiUe  XX  program 
and  be  contained  tn  a  s^nrate  regula- 
tion. A  Notice  of  Intent  was  published  in 
the  Fbserai.  Registeb  on  this  matter  or. 
November  30,  1976  <41  FR  52491  >  and 
comments  are  being  accepted  throush 
the  end  of  Januar>'. 

Several  comments  were  received  ab.iut 
the  time  limits  specified  for  the  State  to 
notify  applicants  about  their  eligibility 
on  an  Individual  basis.  One  dealt  with 
the  difficulty  of  getting  a  response  from 
the  Social  Security  Administrati(»i  with- 
in 30  days  about  SSI  recipients;  another 
proposed  giving  the  States  complete  f  ree- 
d<xn  to  set  their  own  time  limits  provided 
they  were  "reaswiable" ;  another  opposed 
having  to  notify  the  applicant  about  his 
eiiglbility  within  15  days  after  the  State 
has  reached  a  decision.  Diese  comments 
generally  repres«it  administrative  prob- 
lems at  the  State  and  local  level.  Tne 
suggestion  for  States  setting  a  "reason - 
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able  time"  is  unacceptable  as  it  affords 
the  applicant  little  protection  againsi 
possible  abuse  and  nullifies  an  effective 
fair  hearings  procedure. 

Sec.  228.61  Determination  and  rede- 
termination of  eligibility.  Paragraph  (7) 
in  §  228.60  which  deals  with  safeguard- 
ing the  civil  and  other  rights  of  the  in- 
dividual in  standards  and  methods  of 
determining  eligibility  has  been  trans- 
ferred from  that  section  and  added  to 
paragraph  (a)  of  §  228.61  which  is  con- 
cerned with  methods  of  determining 
eligibility.  This  is  merely  a  consolidation 
of  relevant  material. 

By  inadvertence,  material  in  this  Sec- 
tion on  the  documentation  method  of 
determining  individual  eligibility  had 
been  dropped.  It  Is  now  restored  so  that 
a  description  of  both  the  documentation 
and  declaration  methods  of  determining 
eligibility  are  included.  The  description 
of  what  constitutes  a  determination  of 
individual  eligibility  has  also  been  clari- 
fied. 

Respondents  were  divided  on  whether 
the  StAte  should  have  the  choice  of  using 
different  methods  of  determining  eligi- 
bility for  different  categories,  services, 
and  geographic  areas.  Providers  and  or- 
ganizations generally  favored  mandat- 
ing one  method  throughout  the  State, 
using  the  declaration  method.  The  regu- 
latim  was  not  changed,  however,  in  the 
interests  of  permitting  flexibility  to  the 
States. 

The  paragraph  on  conditions  for  FPP, 
has  been  changed  to  reduce  the  material 
in  (1)  and  (3)  of  paragraph  (b)  to  one 
Item  and  relate  it  more  clearly  to  con- 
ditions for  FFP  when  an  individual  who 
had  formerly  been  eligible  is  subse- 
quently foimd  ineligible.  The  incorrect 
citation  in  the  last  paragraph  of  (b)  has 
also  been  adjusted. 

There  was  overwhelming  support  from 
respondents  for  including  recipients  of 
SSI  in  the  group  for  whom  redetermina- 
ti(»i  could  be  conducted  an  an  annual 
basis.  This  change  was  made,  as  well  as 
permitting  the  individual  to  have  a  com- 
bination of  income  from  a  pension,  social 
security  and  SSL  Other  suggestions 
which  were  not  accepted  recommended 
that  APDC  recipients,  the  developmen- 
taUy  disabled,  and  other  groups  be  in- 
cluded in  the  yearly  redetermination 
category.  SRS  believes  that  more  ex- 
perience with  the  Title  XX  program  is 
necessary  before  further  changes  are 
made. 

A  great  deal  of  apprehension  was  ex- 
pressed about  the  possibilities  of  audit 
exceptions  if  the  declaration  method  is 
use)}.  States  wanted  sepciflcations — such 
as  for  monitoring,  error  rates,  and  valid 
samples — before  they  constructed  their 
monitoring  procedures  and  undertook 
using  the  declaration  method.  SRS  does 
not  believe  the  regulation  is  the  proper 
vehicle  for  such  material,  and  the  De- 
-  partment  has  no  plans  for  such  promul- 
gation. For  the  present,  §  228.61(g)  is  as 
far  as  the  Department  wishes  to  go  in 
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55668) ,  it  was  specified  In  S  228.61(d)  (2) 
that  if  a  State  agency  were  claiming  ex- 
penditures retroactively  for  services  on 
a  group  determination  of  eligibility  basis, 
as  permitted  to  October  1,  1975,  the  V£JI- 
datlon  of  each  group  of  persons  receiving 
such  services  had  to  be  completed  within 
three  months  following  December  21, 
1976.  Since  this  date  would  fall  in  the 
middle  of  March,  SRS  has  extended  the 
completion  date  to  March  31,  1977  to 
make  it  coincide  with  the  end  of  a  month 
and  end  of  the  quarter. 

Another  change  in  the  regulation  is- 
suedjm  December  21, 1976  has  been  made 
for  purtJoses  of  operational  feasibility. 
The  regulation,  §  228.61(d)  f6),  in- 
structed the  State  agency,  in  the  event 
it  found  that  persons  receiving  a  par- 
ticular service  on  the  basis  of  group 
eligibility  did  not  meet  the  test  of  "sub- 
stantially all,"  to  take  two  steps  within 
75  days  of  making  the  finding.  One  step 
was  to  discontinue  claiming  FTP  for  ex- 
penditures incurred  for  the  service  pro- 
vided to  persons  In  the  group  whose 
eligibility  had  been  determined  on  a 
group  basis.  The  other  step  was  to  amend 
*he  services  plan.  Since  the  end  of  the 
75  days  could  occur  at  any  point  in  a 
month  and  result  in  administrative  prob- 
lems relative  to  stopping  FFP,  the  regu- 
lation has  been  changed  to  discontinue 
PPP  "by  the  end  of  the  month  in  which 
the  75th  day  occurs." 

In  response  to  queries,  paragraph  (d) 
(5)  has  been  revised  to  clarify  that  the 
75  percent  validation  test  for  group 
eligibility  is  to  be  conducted  on  the  same 
basis  as  each  group  is  described  in  the 
services  plan.  This  means  that  if  a  State 
has  described  the  group  on  a  geographic 
area  basis,  it  shall  conduct  the  validation 
on  a  geographic  area  basis;  if  a  State  has 
conceived  of  the  group  on  a  Statewide 
basis,  it  shall  conduct  the  validation  on 
a  Statewide  basis.  Even  though  this 
change  has  been  made  on  the  basis  of 
early  comments  to  the  interim  final  reg- 
ulation published  on  December  21,  1976, 
the  Department  is  still  accepting  com- 
ments on  that  relation. 

Sec.  228.62  Fees.  Some  respondents 
seemed  unaware  that  the  legislation  re- 
quires Imposition  of  a  fee  "reasonably 
related  to  income"  on  service  recipients 
with  family  gross  incomes  exceeding  80 
percent  of  the  median  up  to  115  percent 
of  the  median.  They  proposed  various 
legally  unacceptable  changes:  waivers  of 
fees,  fees  based  on  characteristics  of  a 
group,  fees  related  to  cost  of  service 
rather  than  income,  exceptions  when 
calculating  the  Income  of  various  groups. 
Several  objected  to  the  possibility  of  dif- 
ferent fees  in  different  geographic  areas 
for  the  same  service.  Since  States  must 
describe  their  fee  structures  in  the  an- 
nual services  plan,  the  public  has  the  op- 
portunity to  question  differences  in  fees 
they  believe  unjustified. 
»•  In  paragrraph  (e)(1)  of  the  proposed 
regulations,   the  intended   meaning  of 


requiring  States  to  conform  to  speciflecP^the  words  "normal  charge"  was  the  going 
procedures.  Technical  assistance  will  be  rate  In  the  community  for  a  sei-vice. 
available  to  the  States  in  these  ai-eas.  Since  the  words  used  raised  questions. 
When  regrulatlons  for  Pub.  L.  94-401  the  regulation  has  been  revised  to  sub- 
were  published  December  21,  1976  (PR    stitute  "the  going  rate  in  the  commu- 


nity" for  "normal  charge,"  for  purposes 
of  clarification. 

It  was  of  concern  to  a  number  of  re- 
spondents that  a  Title  XX  service  pro- 
vider, having  been  given  the  opportunity 
to  expand  the  service  with  fees  collected, 
would  discriminate  in  favor  of  providing 
services  to  persons  who  had  to  pay  fees. 
SRS  believes  the  State  agency  has  the 
responsibility  to  detect  such  trends  and 
deal  with  them.  Others  questioned  why 
the  State  agency  was  not  permitted  to 
use  the  service  fees  It  collected  to  expand 
Title  XX  services.  SRS  has  added  this 
possibility  to  the  regulation.  In  response 
to  questions.  It  has  also  clarified  that  fees 
collected  cannot  be  used  to  match  Fed- 
eral funds.  Pursuant  to  45  CFR  74.45(b), 
these  fees  (whether  initially  paid  by 
service  recipients  to  a  private  or  public 
provider)  are  to  be  retained  by  the  State 
agency  to  be  used  in  one  of  two  ways :  ( 1) 
to  further  the  objectives  of  the  pro£n*am 
(expand  the  service) ;  or  (2)  to  reduce 
the  size  of  the  claim  for  Federal  match- 
ing. Despite  the  fees  thus  becoming  State 
agency  monies,  SRS  has  concluded  on 
the  basis  of  long-Standing  Federal  policy 
relating  to  conditions  under  which  public 
funds  may  be  used  as  the  non-Federal 
match  (as  expressed  in  45  CFR  228.53), 
ttiat  such  fees  do  not  meet  the  require- 
ments of  that  policy  and  hence  cannot 
be  used  as  the  non-Federal  share. 

Clarification  is  also  made  that  FFP  is 
not  available  if  providers  impose  fees  or 
charges  other  than  those  which  are 
stated  in  the  purchase  of  service  agree- 
ment with  the  State  agency  and  are  in 
accordance  with  the  fee  schedules  pub- 
lished in  the  State's  services  plan. 

Some  respondents  also  seem  imaware 
that  the  legislation  specifies  use  of  the 
median  income  as  the  basis  for  determin- 
ing eligibility  for  Title  XX  services  for 
income  status  individuals.  There  were 
sug^stions  to  use  for  the  Title  XX 
eligibility  determination,  data  gathered 
for  determining  eligibility  for  other  pro- 
grams such  as  food  stamps  or  nxedical 
assistance.  This  Is  not  feasible  because 
income  considered  for  Title  XX  (as  de- 
scribed in  §  228.66)  is  not  necessarily  the 
same  as  that  for  other  programs. 

Several  respondents  reacted  unfa- 
vorably to  the  new  paragraph  (f)  requir- 
ing the  Title  XX  agency  to  make  outside 
contacts  at  the  applicant's  request  in 
order  to  protect  the  confidentiality  of  an 
inquiry  relating  to  determination  of 
eligibility  when  a  provider  agency  is  mak- 
ing the  eligibility  determination.  One 
objection  was  that  providers,  seeking 
audit  protection,  would  flood  the  State 
agency  with  requests  to  make  outside 
contacts.  Another  objection  was  that  an 
extensive  system  of  procedures  and  ad- 
ministrative effort  would  be  required  to 
carry  out  this  policy.  SRS  believes  that 
this  assurance  of  confidentiality  is  crucial 
in  view  of  continuing  concern  for  in- 
dividuak  privacy  in  governmental  pro- 
grams. This  provision  will  be  tested  and 
the  situation  evaluated  later  on  the  basis 
of  experience. 

Another  change,  sis  a  result  of  the 
comments,  is  the  clarification  that  States 
have  authority  to  charge  fees  if  they 
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wish  for  perscms  receiving  services  with- 
out regard  to  Income.  Tbia  Is  of  par- 
ticular significance  because  tbere  Is  a 
pattern  of  fee  setting  In  many  commun- 
ity agencies  which  provide  family  plan- 
ning services. 

Ssc.  228.63  FamUy  Planning  Serwces. 
Changes  were  made  in  this  section  to 
Include  additional  components  of  family 
planning  services  as  examples  for  greater 
specificity. 

Sec.  228.64  Information  and  Refer- 
ral. No  changes  in  this  section  were  sug- 
gested by  the  respondents.  Strong  ap- 
proval was  expressed  by  a  number  of 
respondents  for  restricting  FPP  for  In- 
formatlOTX  and  referral  services  only 
when  provided  by  an  agency  having  I&R 
as  a  recognized,  specific  function. 

Sec  228.65  Protective  Services.  A 
recommendation  was  made  to  Include 
services  to  battered  women.  Insofar  as 
such  individuals  meet  the  definitions  in 
I  228.65,  they  may  receive  the  services 
«peeifted  In  the  State's  ser\'ices  plan  to 
provide  protective  services. 

Subpart  G — Pxtkchase  of  Service 

Two  changes  have  been  made  in  this 
Subpart.  In  response  to  requests  for 
clarification.  S  228.71(a)  has  been  re- 
vised to  specify  factors  to  be  considered 
and  procedures  to  be  used  in  establishing 
rates  for  the  purchase  of  services  from 
public  and  private  agencies.  The  purpose 
of  these  changes  are  to  provide  definitive 
Information  on  which  States  and  pro- 
vider agencies  may  base  their  proce- 
dures. 

A  significant  number  of  respondents 
disagreed  with  the  option  In  {  228.70(d) 
of  allowing  an  unwritten  contract  with 
certain  individual  providers  of  services. 
They  cited  the  lack  of  accountability,  in- 
cluding the  difficulties  in  auditing  an 
unwritten  contract,  and  the  potential  for 
abuse.  They  also  noted  that  the  require- 
ment that  the  terms  of  the  unwritten 
contract  be  documented  in  the  record 
w'as  operationally  similar  to  the  require- 
ment for  a  written  contract.  Tliese  com- 
ments were  carefully  considered  as  were 
comments  which  approved  of  this  option 
as  a  nrethod  of  easing  administrative 
requirements.  Approving  respondents 
cited  the  benefits  to  Individual  providers 
(such  as  day  care  providers)  who  wish 
to  provide  a  service  but  who  are  reluc- 
tant to  sign  a  formal  contract.  They 
cited  the  resulting  threat  to  services 
availability  due  to  a  decrease  in  numbers 
(rf  service  providers.  They  also  cited 
cimibersome  contract  processing  re- 
quirements in  some  States  which  delay 
provision  of  services  and  create  an  ex- 
ceptionally heavy  administrative  work- 
load. 

On  balance,  this  provision  was  re- 
tained <xi  the  basis  that  administrative 
options  are  needed  by  the  States.  How- 
ever, for  the  purpose  of  clarification,  a 
change  is  made  in  §  228.70(d)  to  specify 
that  States  in  documenting  the  terms 
of  the  unwritten  contract,  shall  docu- 
ment the  terms  of  the  contract  that  has 
been  negotiated  with  the  Individual  pro- 
vider. Including  all  an>llcable  Items  In 
§  228.70(a).  We  anticipate  that  States, 


at  their  discretloo.  wUI  continue  to  re- 
quire written  contracts  for  certain  serv- 
ices provided  by  such  Individual  pro- 
viders. 

The  effective  date  of  thb  option  for 
imwrltten  contracts  for  certain  individ- 
ual providers  of  services  imder  §  228.70 
(d)  Is  made  retroactive  to  October  1. 
1975.  This  retroactive  date  alms  to  avoid 
undue  administrative  burdens  on  States. 
The  requirement  for  a  written  contract 
with  all  providers  of  services  was  based 
on  the  Department's  intent  to  encourage 
sound  administrative  and  business  prac- 
tices which  would  support  accountabil- 
ity. However,  the  Department  was  not 
aware  of  the  volume  of  individual  pro- 
viders in  some  States,  the  difficulties 
involved  in  obtaining  written  contracts. 
nor  the  admlnlstrath-e  diflBcultles  of 
processing  such  a  large  number  of  con- 
tracts in  some  States.  In  this  Instance, 
the  Department  considers  Its  require- 
ments, although  based  on  good  intent 
to  have  been  imduly  burdensome. 

Subpart  H — Trainikc  and  Retkaiking 

This  Subpart  received  a  substantial 
number  of  comments  from  a  wi6e  range 
of  respondents.  Comments  were  received 
on  the  proposed  regulations  and  in  re- 
sponse to  the  SRS  request  for  public 
consideration  of  and  comment  on  the 
f  easibUity  of  combining  all  SRS  training 
regulations  into  a  consolidated  regula- 
tion. SRS  is  appreciative  of  the  large 
number  of  commoits  received  on  this 
matter,  the  majority  of  which  favored 
separate  training  regulations.  This  de- 
cision is  still  pending.  All  responses,  in- 
cluding those  received  in  response  to  an 
NOI  on  this  subject,  will  be  carefully 
considered  in  reaching  a  final  decision. 

The  following  Is  a  simimary  of  changes 
which  have  been  made  in  the  proposed 
regulations  after  consideration  of  com- 
ments. 

The  Issue,  related  to  this  Subpart, 
which  produced  the  most  comment  was 
the  deletion  of  the  requirement  for  sub- 
mittal of  a  Training  Plan  to  SRS  In 
§  228.80.  A  majority  of  respondents  who 
commented  specifically  on  the  Training 
Plan  urged  re-lnstatement  of  this  re- 
quirement. Many  other  respondents, 
however,  commented  in  goieral  terms 
approving  changes  made  in  this  Subpart 
or  aH>rovlng  the  relaxation  of  adminis- 
trative requirements  ia  this  section.  It 
was  difficult  for  the  Department  to  pre- 
cisely assess  these  general  comments 
since  they  might  refer  to  any  or  all  of 
.the  several  changes  made  in  this  Sub- 
part. They  were  rraul.  however,  to  give 
implicit  approval  to  the  proposed  dele- 
tion of  the  requiranent. 

Therefore,  the  requirement  for  sub- 
mittal of  a  Training  Plan  has  been 
deleted  as  contemplated  in  the  Augiist 
proposed  regulation.  The  Department 
believes  the  workiixg  relationship  with 
the  States  can  be  enhanced  by  avoiding 
mandated  requiremoits  whenever  pos- 
sible and  by  working  on  a  joint  basis 
with  States  for  program  improvement. 
The  Department  also  recognizes  Uie  in- 
terest in  and  shares  a  concern  for  good 
program  management  with  respect  to 
training.  The  President's  Budget  for  FY 


1978  contains  a  rec<»nmendation  for  a 
$75  million  celling  on  the  presenUv 
open-ended  training  fund  for  mcome 
maintenance  and  social  services.  The 
Department  will  be  worfclng  closely  with 
States  to  monitor  the  use  of  all  training 
expenditures  and  their  Impact  on  ser\  - 
ice  delivery. 

An  opportunity  for  further  comment 
on  Departmental  regulations  \^-lth  re- 
spect to  training  for  all  SRS  programs 
is  contained  in  a  Notice  of  Intent  and 
Notice  of  Proposed  Rule-Making  pub- 
lished in  the  Fedesal  Register  Janu- 
arj-  11.  1977  i42  FR  ^4401 .  SRS  will  give 
further  consideration  to  procedures  for 
planning  and  re\"iewing  training  activi- 
ties in  considering  public  comment  on 
the  issues  raised  in  that  notice. 

The  ten  remaining  changes  niade  in 
this  Subpart  respond  to  request5  for 
clarification.  Tlieir  purpose  i.«:  to  elim- 
inate confusion. 

Editorial  changes  are  made  in  ?5  228  - 
81  'c>  and  <ci  <  1  >  to  clarify  that  a  pro- 
vider agency  does  not  need  to  have  a 
contract  to  determine  eligibility  in  ef- 
fect before  its  service  delivery  staff  may 
t>e  trained.  This  section  also  clarifies 
that  eligibility  determination  staff  of 
providers  may  be  trained  when  the  con- 
tract includes  the  eligibility  determina- 
tion function. 

Sectkm  228.81 'e)  '2)  has  been  revL'^ed 
to  pro\'lde  that  an  individual  family  or 
in-home  day  care  provider  may  receive 
training  both: 

<1>  To  Miable  her  ihim)  to  provide 
?er\'ices  to  an  eligible  person  already 
in  her  <hls^  care,  or 

i2>  To  prepare  her  <hlm^  to  give  such 
senices  to  an  eligible  person  at  a  later 
date,  under  the  conditions  specified  in 
this  section. 

This  clarification  is  made  in  response  to 
questions  asking  when  the  training  of 
such  providers  may  occur.  The  specified 
conditions  under  which  the  training  may 
be  given  are  the  same  as  for  other  sen- 
ice  providers. 

In  §  228.82(c),  the  words  "which  in- 
clude equal  representation  from  the  three 
groups  comprising  the  panel"  have  been 
deleted  in  response  tata^meits  irom  State 
Title  XX  agencies,  "^ey  pointed  out  that 
since  States  have  primary  responsibility 
for  such  grants,  they  should  have  the 
responsibility,  if  they  wish,  to  determine 
the  numerical  ccpiposition  of  the  evalu- 
ation panel,  so  Icmg  as  the  panel  consists 
of  representativ«sjtf^  the  SRS  Regional 
Office,  the  educational  institution,  and 
the  State  agency. 

Section  228.84(b>  adds  language  to 
specify  that  costs  of  State  agency  staff, 
such  as  program  area  specialists,  may  be 
matchable  when  such  persons  are  utUized 
in  training  programs  under  the  super- 
vision of  the  State  agency  Director  of 
Staff  Development,  and  are  properly 
allocated. 

Section  228.84 'c)  is  modified  to  set 
limits  on  the  type  of  expert  whose  serv- 
ices  will  qualify  for  PPP,  e.g..  FPP  Is 
available  for  experts  who  are  from  out- 
side the  Title  XX  agency.  This  clarifica- 
tion Is  made  in  response  to  questions 
about  whether  supervisors  or  other  pro- 
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gram  area  specialists  in  the  Title  XX 
agency  may  be  considered  as  "experts" 
and  thus  be  eligible  to  receive  salaries, 
fringe  benefits,  travel,  and  per  diem  as 
training  expenditures. 

Section  228.84(e)  adds  language  that 
clarifies  the  requirement  for  a  training 
contract  between  the  Title  XX  agency 
and  the  provider  agency. 

Section  228.84(g)  is  modified  to  paral- 
lel the  change  made  In  S  228.84(c), 
namely,  to  allow  FPP  only  for  experts 
who  are  from  outside  the  provider 
agency.  This  clarification  is  also  made 
in  response  to  questions  from  provider 
agencies  on  this  matter. 

Section  228.86,  entitled  "Phase-in  of 
training  requirements."  is  vacated  as  no 
longer  applicable.  The  phase-in  period 
to  which  this  section  referred  expired  on 
June  30,  1976. 

Regarding  other  comments  received, 
many  respondents,  primarily  those  from 
provider  agencies,  urged  that  regulations 
permit  FPP  as  a  training  cost  for  the 
training  of  management/administrative 
staff  of  and  volunteers  in  provider  agen- 
cies, and  for  financial  assistance  for  per- 
sons preparing  for  employment  in  a  pro- 
vider agency.  These  recommendations 
were  not  accepted.  The  Department  is 
conceined,  first  of  all.  about  a  public  pol- 
icy position  and  an  interpretation  of  the 
statute  that  would  allow  FFP  as  a  train- 
ing expenditure,  outside  the  ceiling,  to 
train  the  non-direct  service  delivery  staff 
of  agencies  from  whom  the  Title  XX 
agency  is  presumably  purchasing  such 
expertise  and  services.  This  concern  is 
particularly  strong  as  it  is  possible  to 
fund  the  training  of  such  persons  only 
under  certain  conditions  and  in  appro- 
priate cases  within  the  overall  cost  of  a 
purchase  of  service  contract. 

Secondly,  with  respect  to  the  recom- 
mendation to  train  persons  prep>aring 
for  employment  in  provider  agencies, 
this  provision  would  increase  consider- 
ably the  administrative  burdens  of  the 
State  Title  XX  agency  in  attempting  to 
control,  monitor,  and  assure  benefits  of 
such  training  to  the  Title  XX  program. 
Unlike  the  provision  of  allowing  training 
for  persons  preparing  for  employment  in 
the  Title  XX  agency,  the  administrative 
costs  associated  with  the  potentially  mul- 
tiple number  of  persons  so  funded  could 
tend  to  divert  Title  XX  monies  away 
from  service  provision. 

In  addition,  two  mis-interpretations  of 
the  proposed  regulations  appeared  in  the 
comments.  The  first  was  in  regard  to  the 
reqiiirement  for  ticcreditation  of  Depart- 
ments or  Institutes,  such  as  an  Institute 
of  Social  Policy  and  Planning,  which  are 
a  part  of  an  accredited  educational  insti- 
tution. The  regulation  intends  that  for 
FPP  to  be  available  under  §  228.82,  to 
Departments  or  Institutes  which  are  a 
part  of  an  accredited  educational  insti- 
tution must  themselves  be  accredited  by 
a  special  accrediting  body,  if  such  an  ac- 
crediting body  exists  for  that  Depart- 
ment or  Institute.  If  no  special  accredit- 
ing body  exists  for  the  program  of  such 
Departments  or  Institutes,  then  FFP  is 
available,  under  S  228.82,  f(»-  grants  to 
such  Departments  or  Institutes  if  the 
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Department  or  Institute  is  a  part  of  an 
accredited  educational  institution.  A  De- 
partment or  an  Institute  which  Is  not  a 
part  of  an  accredited  educational  insti- 
tution cannot  receive  funding  under 
S  228.82. 

Subpart  I — General  Provisions 

Three  changes  have  been  made  in  this 
Subpart  In  response  to  requests  for  clar- 
ification, §  228.90(a)  (2)  adds  language 
■that  clarifies  the  availability  of  FFP  for 
medical  examinations  for  eligible  persons 
precedent  to  receipt  of  a  service,  such  as 
an  examination  for  a  child  entering  day 
care. 

Section  228.90(a)  (3)  also  adds  the 
word  "agency"  to  clarify  that  FPP  is 
available  for  costs  of  State  (and  local) 
Title  XX  agency  advisory  committees. 
This  clarification  is  made  in  response  to 
questions  concerning  FFP  for  eosts  of 
local  advisory  committees. 

Also  in  response  to  comments,  §  228.91 
clarifies  that  no  FFP  is  availaWe  for 
goods  or  services  provided  in-kind  by  in- 
dividuals. The  purpose  of  these  chemges 
is  to  make  explicit  statements  that  will 
resolve  continuing  questions  in  these 
areas. 

Part  228,  Chapter  n.  Title  45  of  the 
Code  of  Federal  Regulations  is  revised  to 
read  as  set  forth  below : 


Sec. 

228.0 

228.1 


Subpart  A — Scope  and  Definitions 

Scope  of  program. 
Program  definitions. 


228.17 

228.18 
228.19 


Subpart  B — State  Plan  Requirements,  Reports. 
Maintenance  of  Effort,  Complianc* 

228.5  State  plan  requirements. 

228.6  Appropriate  State  agency. 

228.7  State  financial  participation. 

228.8  Statewide  operation. 

228.9  Merit  system. 

228.10  Safeguarding  information. 

228.11  Residency  requirements. 

228.12  Standards  for  institutions  or  foster 

homes. 

228.13  Standards  for  child  day  care  serv- 

ices. 

228.14  Fair  hearings. 

228.15  Amendments  to  State  plan. 

228.16  Submittal  of  State  plan  and  amend- 

ments for  approval  by  the  Secre- 
tary. 
Reports   and    maintenance    of    rec- 
ords. I 
Maintenance  of  effort.                             I 
Noncompliance.                                      ' 

Subpart  C — Compretiensive  Annual  Services 

Program  Plan  I 

228.20  Conditions  for  FFP.  | 

228.21  Establishment  of  program  year. 

228.22  Services  plan. 

228.23  Program  goals  and  objectives. 

228.24  Individuals  to  be  served. 

228.25  Availability  of  services  by  geographic 

area. 

228.26  Services. 

228.27  Estimates  of  individuals  to  be  ser\'ed 

and  expenditures. 

228.28  Program  resources. 

228.29  Program   coordination    and    utiliza- 
tion. 

228.30  Organizational  structure. 

228.31  Needs  assessment. 

228.32  Planning,  evaluation  and  reporting. 

228.33  The  public  review  process. 

228.34  Regional  review  of  proposed  and  final 

services  plans. 

228.35  Correction  of  proposed  and  final  serv- 

ices plans. 

228.36  Amendments  to  final  services  plan. 


Sec. 

228.39 

228.40 

228.41 

228.42 

228.43 

228.44 


228.45 

228.46 
228.47 
228.48 


Subpart  D — Limitations:  Servicea 

General. 

Minor  medical  and  remedial  care. 

Room  or  board. 

Child  care  standards. 

Educational  services. 

Services  to  individuals  living  In 
hospitals,  skilled  nvirslng  facili- 
ties, intermediate  care  facilities 
(including  hospitals  or  faculties 
for  mental  diseases  or  for  the  men- 
taUy  retarded ) ,  or  prisons. 

Special  services  provided  by  foster 
family  homes. 

Emergency  shelter. 

Cash  payments  for  a  service. 

Ck>nfidentlality  regarding  services  to 
drug  and  alcohol  abusers. 


Subpart  E — Limitations:  nnanclal 

228.50  Services  and  individuals  covered 

the  services  plan. 

228.51  Matching  rates. 

228.52  Allotments  to  States. 

228.63  Public  sources  of  State's  share. 

228.64  Private  sources  of  State's  share. 

228.55  Family  Planning  Services. 

228.56  Fifty  Percent  Rule. 


Subpart  F — Limitations:  Individu^ts  Served, 
Eligibility  and  Fees 

Persons  eligible  and  access  to  services. 

Determination  and  redetermination 
of  eliglbUity. 

Fees  for  services. 

Family   planning    services. 

Information  and  referral  services. 

Services  directed  at  the  goed  of  pre- 
venting or  remedying  neglect, 
abuse,  or  exploitation  of  children 
or  adults  unable  to  protect  their 
own   Interests. 

Monthly  gross  Income. 


228.60 

228.61 

228.62 
228.63 
228.64 
228  65 


228.66 


Subpart  G — Purctiase  of  Service 

228.70  Procurement  standards. 

228.71  Rates  of  payment. 

Subpart  H — ^Training  and  Retraining 

228.80  Conditions  for  FPP. 

228.81  Who  may  be  trained. 

228.82  Grants  to  educational  institutions. 

228.83  Financial  assistance  to  students. 

228.84  Activities    and    costs    matchable    as 

training  expenditures. 

228.85  Activities  and  costs  not  matchable 

as  training  expenditures. 

228.86  (Reserved) 

Subpart  I — General  Provisions 

228.90  Expenditures   for   which   Federal   fl- 

nancicJ  participation  la  available. 

228.91  Expenditures  for  which  Federal  fi- 

nancial participation  is  not  avail- 
able. 

Subpart  J — Grants  to  Child  Day  Care  Providers 
To  Employ  Welfare  Recipients 

228.100  Definitions. 

228.101  Conditions    for    Federal    financial 

participation. 

228.102  Claims  for  Federal  financial  partici- 

pation. 

AtTTHORrrT:  Sec.  1102,  49  Stat.  647  (42 
US.C.  1302). 

Subpart  A — Scope  and  Definitions 

§  228.0      Scope  of  program. 

(a)  Federal  financial  participation  is 
available,  in  accordance  with  title  XX  of 
the  Social  Security  Act  and  this  Part, 
with  respect  to  expenditures  under  a 
State  program  for  the  provision  of  serv- 
ices, to  low  income  individuals  and  fami- 
lies, directed  at  the  goals  of: 

(1)  Achieving  or  maintaining  eco- 
nomic self-support  to  prevent,  reduce,  or 
eliminate  dependency; 


FEDERAL  REGISTER,  VOl.  42,  NO.  20— MONDAY,  JANUARY  31,   1977 


RULES  AND  REGULATIONS 


,K<49 


(2)  Achieving  or  maintaining  self- 
sufflciency,  including  reduction  or  pre- 
vention of  dependency; 

(3)  Preventing  or  remedying  neglect, 
abuse,  or  exploitation  of  children  and 
adults  unable  to  protect  their  own  inter- 
ests, or  preserving,  rehabilitating,  or  re- 
uniting families; 

(4)  Preventing  or  reducing  inappro- 
priate Institutional  care  by  providing  for 
ccwnmunity-based  care,  home-b&sed 
care,  or  other  forms  of  less  intensive 

care,  or 

^5)   Securing  referral  or  admission  for 

institutional  care  when  other  forms  of 

care  are  not  appropriate,  or  providing 

services  to  individuals  in  institutions. 

§228.1      Program  definition!). 

As  used  In  this  Part: 
Act  means  the  Social  Security  Act. 
Administrator  means  the  Administra- 
tor  of   the   Social   and   Rehabilitation 
Service    of    the    U.S.    Department    of 
Health,  Education,  and  Welfare. 

Categories  of  individuals  means  group- 
ings of  persons  on  ttie  basis  of  common 
characteristics  such  as  recipient  status 
(AFDC,  SSI,  Medicaid),  income  level, 
age,  physical  or  mental  condition,  or  any 
other  characteristic  that  the  State  spec- 
ifies in  its  comprehensive  annual  serv- 
ices plan. 

Family  means  one  or  more  adults  and 
chfldren,  if  any,  related  by  blood,  or  law, 
and  residing  in  the  same  household. 
Where  adults,  other  than  spouses,  reside 
together,  each  may  be  considered  a  sep- 
arate family  by  the  State.  Emancipated 
minors  and  children  living  imder  the 
care  of  individuals  not  legally  respon- 
sible for  that  care  may  be  considered 
one-person  families  by  the  State. 

Fiscal  year  mcEins  the  Federal  fiscal 
year  unless  otherwise  specified. 

FFP  means  Federal  financial  par- 
ticipation. 

Geographic  area  means  any  identifi- 
able area  encompased  within  the  State. 
Indian  tribal  council  means  the  oflQclal 
Indian  organization  administering  the 
government  of  an  Indian  tribe,  but  only 
with  respect  to  those  tribes  with  a  res- 
ervation land  base.  This  includes  Inter 
Tribal  Councils  whose  membership  tribes 
have  reservation  status. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska  Na- 
tive region,  village  or  group  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(85  Stat.  688),  which  Is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States  to 
Indians  because  of  their  status  as  In- 
dians, or  any  Indlsin  Tribe,  band,  nation, 
or  other  organized  group  or  community 
which  is  recognized  as  an  Indian  Tribe 
by  any  State  cc«nmission,  agency,  or  au- 
thority which  has  the  statutory  power  to 
extend  such  recognition. 

Medical  or  remedial  care  means  care 
directed  toward  the  correction  or  ameli- 
oration of  a  medical  condition  which  has 
been  diagnosed  as  such  by  a  licensed 
medical  practitioner  operating  wHhln  the 
scope  of  medical  practice  as  defined  4sy 
State  law,  and  which  care  is  provided  by 
or  under  the  direct  supervision  of  such  a 


medical  practitioner  or  other  health  pro- 
fessionals licensed  by  the  State  or  cre- 
dentialed  by  the  appropriate  professional 
organization. 

Monthly  gross  income  means  the 
monthly  sum  of  income  received  from 
sources  identified  by  the  U.S.  Census  Bu- 
reau In  computing  median  income.  (See 
228.66.) 

Other  public  agencies  means  State  and 
local  public  agencies  other  than  the  State 
agency,  and  Indian  Tribes. 

Room  means  shelter  only;  and  board 
means  3  meals  a  day  or  any  other  full 
nutritional  regimen. 

Secretary  means  the  Secretary  of  the 
U.S.  Department  of  Health,  Education, 
and  Welfare. 

Sertnces  plan  means  the  State  Com- 
prehensive Annual  Services  Program 
Plan  under  section  2004  of  the  Act. 

SSI  (Supplemental  Security  Income'^ 
means  monthly  cash  payments  made  by 
the  Social  Security  Administration  to  an 
aged,  blind  or  disabled  individual  who 
meets  the  requirements  for  such  aid  un- 
der title  XVI  of  the  Act,  and  also  Includes 
State  supplementary  payments  made  by 
a  State  on  a  regulsu-  basis  to  an  indi- 
vidual receiving  SSI,  or  who  would,  but 
for  his  income,  be  eligible  to  receive  such 
benefits,  as  sissistance  based  on  need  in 
supplementation  of  such  benefits. 

State  means  the  50  States  and  the  Dis- 
trict of  Columbia. 

State  agency  means  the  appropriate 
State  agency,  designated  by  the  chief 
executive  officer  of  the  State  or  as  other- 
wise provided  by  the  laws  of  the  State, 
to  administer  or^supervise  the  swimlnls- 
tration  of  the  State's  program,  and  ex- 
cept where  the  context  otherwise  re- 
quires. Includes  local  agencies  adminis- 
tering the  program  imder  the  supervision 
of  the  State  agency. 

State  plan  means  the  State  plan  under 
section  2003  of  the  Act. 

Title  XX  means  title  XX  of  the  Social 
Security  Act. 

Subpart  B — State  Plan  Rei}uirements,  Re- 
ports, Maintenance  of  Effort,  Compliance 

§  228.5      State  plan  requirements.        ' 

Each  State  which  e$tabllshes  a  services 
plan  imder  title  XX  shall  operate  it  pur- 
suant to  a  State  plan,  approved  as  meet- 
ing the  requirements  of  §§  228.6  through 
228.16. 

§  228.6      Appropriate  Stale  agency. 

(a)  Designation  of  appropriate  State 
agency.  The  State  plan  shsdl  provide: 

(1)  For  the  deslgnatlCHi,  by  the  chief 
executive  ofiBcer  ot  the  Stfite  or  as  other- 
wise provided  by  the  laws  of  the  State, 
of  a  State  agency  with  authority  to  ad- 
minister or  supervise  the  administration 
of  the  State's  program  under  title  XX: 
and 

(2)  For  a  description  of  the  appro- 
priate State  agency,,  and  inclusion  of  an 
organizational  chart  showing  locatlcm  of 
the  £«ency  within  the  State  Giovemment. 

(b)  If  on  December  1,  1974,  a  sQ>arate 
agency  administered  or  supervised  the 
service  program  for  the  Uind  under  title 
VT,  such  agency  may  continue  to  do  so  for 
title  XX.  Both  agencies  shall  use  the 
same  program  year. 


<.€'*  Administration  of  title  IV-B  of  the 
Act.  Under  title  IV-B  of  the  Act,  the 
State  agency  shall  administer  or  super- 
vise the  administration  of  title  IV-B 
of  the  Social  Security  Act  imless,  prior 
to  December  1,  1974,  title  IV-A  and  IV-B 
of  the  Act  were  administered  by  separate 
agencies. 

(d)  Leqal  authority.  The  Attoraev 
General  of  the  State  shall  sutxnlt  a  certi- 
fication identifying  the  State  agency  and 
certifying  the  legal  authority  under 
which  such  agency  administers  or  super- 
\ises  the  administration  of  the  State  pro- 
gram including  the  authority  to  make 
nils  and  regulations  governing  the  ad- 
ministration of  the  program. 

te)  Authority  and  responsibility  of  the 
agency.  There  shall  be  maintained  within 
the  State  agency  the  authority  and  re- 
sponsibility for: 

<  li  The  State  plan: 
« 2  >   The  services  plan : 
'3>  The  projection  of  e.stimated  ex- 
penditures : 

<4^  The  accountability  for  Federal 
funds; 

<  5 )  The  eiitablishing  and  maintaining 
of  standards  for  the  determination  of 
eligibility : 

<  6 )  The  administration  or  supervision 
of  the  administraticm  for  the  provision 
of  services: 

<7>  Operating  the  program  on  a  State- 
wide basis; 

<8>  Complj-lng  with  any  progi-am  re- 
porting requirements; 

(9t  Maintaining  a  working  relation- 
ship between  the  Secretary  and  the 
State:  and 

(10)  Overall  supervision,  control  and 
oversight  of  title  XX  activities. 

(f)  Administrative  support  agree- 
ments. In  carrying  out  the  responsibili- 
ties imder  paragraph  (e)  of  this  section, 
the  State  agency  may  enter  into  agree- 
ments In  accordance  with  the  procure- 
ment requirements  of  45  CPR  Part  74. 
Subparts  P  and  Q,  with  public  or  pri\'ate 
entities  to  provide  administrative  sup- 
port. A  local  agency  administering  the 
program  under  the  supervision  of  the 
State  agency  may  also  enter  into  such 
agreements. 

§  228.7      State  financial  participation. 

A  State  plan  under  tlUe  XX  shsdl  pro- 
vide that  State  funds  will  be  Included  in 
meeting  the  cost  of  the  program. 

§  228.8      .'statewide  operation. 

A  State  plan  shall  provide  that  the 
State's  program  for  the  provision  of  serv- 
ices described  in  Its  services  plan  shall 
be  in  effect  in  every  political  subdivision 
of  the  State.  Every  part  of  every  political 
subdivision  shsdl  be  part  of  a  geographic 
area  described  in  the  services  plan. 

S  228.9      Merit  system. 

(a>  The  State  plan  shall  provide  that 
methods  of  personnel  administration  will 
be  established  and  maintained  in  the 
State  agency  administering  or  super- 
vising the  administration  of  the  State 
plan  and  in  local  agencies  administering 
the  State  plan  in  conformity  with  tiie 
standards  for  a  Merit  Sjmtem  of  Person- 
nel Administration,  45  CPR  Part  70.  and 
any  standards  prescribed  by  the  US 
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civil  Service  Commlfslon  pursuant  to 
section  208  of  the  InterKovemmental 
Personnel  Act  of  1970,  modlfylnfir  or  su- 
perseding such  standards.  Under  this  re- 
quirement, laws,  rules,  re8:ulatlons,  and 
policy  statements  effectuating  such 
methods  of  personnel  administration  are 
a  part  of  the  State  plan.  Statements  of 
acceptance  of  these  standards  by  all 
oCQclal  local  agencies  Included  In  the 
State  plan  must  be  obtained  and  meth- 
ods must  be  established  by  the  State 
to  assiire  compliance  by  local  Jurisdic- 
tions. These  statements  and  citations  of 
applicable  State  laws,  rules,  regulations, 
and  policies  which  provide  assuranceof 
conformity  to  the  standards  in  45  CFR 
Part  70  must  be  submitted  to  the  U.S. 
ClvU  Service  Commission  in  accordance 
with  5  CFR  Part  900  for  determination 
as  to  adequacy.  Copies  of  the  materials 
cited  and  of  similar  local  materials 
maintained  by  a  State  ofiBclal  responsible 
■for  c<Knpliance  by  local  Jurisdictions 
must  be  furnished  to  the  Department  on 
request. 

(b)  The  State  plan  shall  provide  that 
the  State  agency  will  develop  and  imple- 
ment an  affirmative  action  plan  for  equal 
employment  opportunity  in  all  aspects  of 
"personnel  administration  as  specified  In 
45  CPR  Part  70.4.  The  affirmative  action 
plan  will  provide  for  specific  action  steps 
and  timetables  to  assure  such  equal  op- 
portunity. The  plan  shall  be  made  avail- 
able for  review  upon  reouest. 

§  228.10      Safeguarding  informatiun. 

The  State  plan  shall  contain  provisions 
retarding  safeguarding  the  use  and  dis- 
closure of  information  on  applicants  for, 
and  recipients  of.  services  in  accordance 
with  45  CPR  205.50. 

§  228.11      Residency  requirements. 

The  State  plan  shall  provide  that  no 
requirements  as  to  duration  of  residence 
or  citizenship  will  be  imposed  as  a  con- 
dition of  participation  in  the  State's  pro- 
gram for  the  provision  of  services. 

§  228.12      Standards    for   institutions   or 
foster  homes. 

Where  a  services  plan  includes  services 
to  Individuals  living  In  Institutions  or 
foster  homes,  the  State  plan  shall  pro- 
vide for  the  establishment  or  designation 
of  a  State  authority  or  authorities,  that 
may  Include  Indian  tribal  councils  on  In- 
dian reservations,  which  shall  be  respxin- 
slble  for  establishing  and  maintaining 
standards  which  are  reasonably  In  ac- 
cord with  recommended  standards  of  na- 
tional standard  setting  organizations 
concerned  with  standards  for  such  insti- 
tutions or  homes  including  standards  re- 
lated to  admissions  policies,  safety,  sani- 
tation, and  protection  of  civil  rights.  Par 
"Purposes  of  this  section,  "institution"  in- 
cludes all  residential  facilities  providing 
for  group  living. 

§228.13      Standards    for   iliiUl   duv    cure 
services. 

Where  a  services  plan  provides  for 
child  day  care  services,  the  State  plan 
shall  provide  for  the  establishment  or 
designation  of  a  State  authority  or  au- 
thorities, that  may  Include  Indian  tribal 
councils  on  Indian  reservations,  which 
shall  be  responsible  for  establishing  and 
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maintaining  standards  for  such  services 
which  are  reasonably  In  accord  with  rec- 
ommended standards  of  national  stand- 
ard setting  organizations  for  such  serv- 
ices Including  standards  related  to  ad- 
missions pedicles  for  facilities  providing 
such  services,  safety,  sanitation  and  pro- 
tection of  civil  rights. 

§228.14     Fair  hearings. 

The  State  plan  shall  provide  for  a  sys- 
tem of  hearings  under  which  applicants 
for,  or  recipients  of,  services  or  an  in- 
dividual acting  on  behalf  of  an  appli- 
cant or  recipient,  may  appeal  denial, 
reduction,  or  termination  of  a  serv- 
ice, or  failure  to  act  upon  a  request  for 
service  with  reasonable  promptness. 
Under  this  requirement,  the  procedures 
and  provisions  of  45  CFR  205.10  shall 
apply. 

§  228.15     .4mendmenls  to  State  plan. 

The  State  plan  shall  provide  that  it 
will  be. amended  whenever  necessary  to 
reflect  new  or  revised  Federal  statutes  or 
regulations,  or  material  change  in  any 
State  law,  organization,  policy,  or  State 
agency  operation. 

§  228.16  Submittal  of  State  itlan  and 
ajnendments  for  approval  by  the  Sec- 
retary. ■ 

Upon  adoption  by  the  State  of  a 
State  plan,  or  an  amendment  to  a  State 
plan,  it  shall  be  certified  by  a  duly  au- 
thorized officer  of  the  State  agency  and 
submitted  to  the  Social  and  Rehabilita- 
tion Service  in  accordance  with  45  CFR 
Part  201. 

§  228.17     Reports    and    maintenance   of  i 
records. 

01)  Each  State  which  participates  In 
the  program  shall  maintain  or  super- 
vise the  maintenance  of  records  neces- 
sary for  the  proper  and  efficient  opera- 
tion of  the  program,  including  records 
regarding  applications,  determination  of 
eligibility,  the  provision  of  services,  and 
administrative  cost;  and  statistical,  fis- 
cal and  other  records  necessary  for  re- 
porting and  accountability  required  by 
the  Secretary  in  accordance  with  45  CFR 
Part  201  and  Part  205;  and  shall  retain 
such  records  for  such  periods  as  are  pre- 
scribed by  the  Secretary. 

(b)  The  State  agency  shall  make  such 
reports  in  such  form  and  containing 
such  Information,  as  the  Secretary  may 
from  time  to  time  require,  and  comply 
with  such  provisions  as  he  finds  neces- 
sary to  assure  the  correctness  and  veri- 
fication of  such  reports.  I 

§228.18     Maintenance  of  efTort.  ' 

Each  State  which  participates  in  the 
program  shall  assure  that  the  aggregate 
expenditures  from  appropriated  funds 
from  the  State  and  political  subdivisions 
for,  the  provision  of  services  during  each 
services  program  year  with  respect  to 
which  payment  Is  made  under  this  Part 
is  not  less  than  the  siggregate  expendi- 
tures from  such  appropriated  funds  for 
the  provision  of  services  during  the 
fiscal  year  ending  June  30,  1973,  or  the 
fiscal  year  ending  June  30,  1974,  with 
respect  to  which  payment  was  made 
imder  the  plan  of  the  State  approved 


under  title  I,  VI,  X.  XIV,  or  XVI,  or  Part 
A  of  title  IV,  whichever  is  less,  except 
that  the  requirements  of  this  subsection 
shall  not  apply  to  any  State  for  any 
services  program  year  If  the  payment 
to  the  State  under  this  Part,  for  each 
fiscal  year  any  part  of  which  is  included 
in  that  services  program  year,  with  re- 
spect to  expenditures,  other  than  ex- 
penditures for  personnel  training  or 
retraining  directly  related  to  the  pro- 
vision of  services,  equals  the  allotment 
of  the  State  for  that  fiscal  year  under 
§  228.52  of  this  Part.  Where  such  sum 
totals  appropriated  include  privately 
donated  funds  that  are  identifiable  and 
documented,  such  donated  fui>ds  are  not 
considered  part  of  the  aggregate  expen- 
ditures from  appropriated  funds. 

§  228.19     Noncompliance. 

(a)  Withholding  of  payment.  If  the 
Secretary,  after  reasonable  notice  and 
opportunity  for  a  hearing  to  the  State, 
in  accordance  with  45  CFR  213,  finds 
that  the  plan  of  the  State  no  longer 
complies  with  any  of  the  requirements 
of  §  228.6  through  §  228.15,  that  in  the 
administration  of  the  plan,  there  Is  a 
substantial  failure  to  comply  with  any 
of  those  requirements,  or  that  there  is 
a  substantial  failure  to  comply  with  the 
requirements  of  §§228.17  or  228.18,.  he 
shall,  except  as  provided  in  paragraph 
(b)  of  this  section,  notify  the  State  that 
further  payments  will  not  be  made  to 
the  State  under  this  Part  until  he  is 
satisfied  that  there  will  no  longer  be 
any  such  failure  to  comply. 

(b)  Alternate  three  percent  penalty. 
The  Secretary  may  suspend  Imple- 
mentation of  any  termination  of  pay- 
ments under  paragraph  (a)  of  this  sec- 
tion for  such  period  as  he  deems  appro- 
priate and,  alternatively,  reduce  the 
amount  otherwise  payable  to  the  State 
under  this  Part  for  expenditures  during 
that  period  by  three  percent  for  each 
requirement  set  forth  in  §  228.6  through 
§228.18  with  respect  to  which  there  was 
a  finding  of  noncompliance  and  with  re- 
spect to  which  he  is  not  yet  satisfied  that 
there  will  no  longer  be  any  failure  to 
comply. 

Subpart  C — Comprehensive  Annual 
Services  Program  Plan 

§  228.20     Conditions  for  FFP. 

(a)  The  State's  final  services  plan 
shall  meet  all  requirements  of  this  Sub- 
part and  of  §  228.50;  if  it  does  not  (ex- 
cept for  family  planning  services  pro- 
vided pm-suant  to  §  228.26(g) ) ,  there 
will  be  no  FFP  in  expenditures  for  serv- 
ices imder  the  services  plan. 

(b)  FFP  will  be  available  In  expendi- 
tures under  the  final  services  plan  for 
services  that  are  provided: 

(1)  No  earlier  than  90  days  after  a 
proposed  services  plan  has  been  pub- 
lished and  made  availaWe  for  public  re- 
view and  any  corrections  necessary  to 
bring  such  proposed  plan  into  compli- 
ance with  all  requirements  of  §§228.21 
through  228.33  have  been  published,  with 
45  days  for  public  comment;  and 

(2)  No  earlier  than  the  date  of  pub- 
lication of  a  final  services  plan  that 
meets  all  requirements  of  S9  228.21 
through  228.35  (if  applicable) 
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§  228.21     Establishment  of  program  year. 

The  State  shall  establish  the  begin- 
ning of  the  Federal  fiscal  year  or  the 
fiscal  year  of  the  State  government  as  the 
beginning  of  the  State's  services  program 
year,  m  order  to  exercise  this  option,  the 
State  may  have  a  program  year  of  less 
than  12  months  or  may  extend  the  pro- 
gram year  to  15  months. 

§  228.22      Services  plan. 

(a)  The  Chief  Executive  Officer  of  the 
State,  or  such  other  official  as  the  laws 
of  the  State  shall  provide,  shall  publish 
in  both  proposed  and  final  form  the 
Comprehensive  Annual  Services  Plan 
(hereinafter  in  this  part  referred  to  as 
the  services  plan)  prepared  by  the  State 
ag«icy  prior  to  the  beginning  of  each 
services  program  year.  The  proposed  and 
final  services  plans  shall  meet  all  re- 
quirements of  this  Subpart. 

(b)  Hie  final  services  plan  shall  also 
Include:  (1)  A  simimary  of  the  public 
comments,  including  the  State's  response 
to  the  c<»nments;  and 

(2)  An  explanation  of  differences  be- 
tween tiie  proposed  and  final  services 
plan.  If  any  and  the  reasons  therefor. 

§  228.23     Program  goals  and  objectives. 

(a)  The  services  plan  shall  provide 
that  services  offered  are  directed  at  the 
goals  of: 

(1)  Achieving  or  maintaining  eco- 
nomic self-support  to  prevent,  reduce,  or 
eliminate  dependency; 

(2)  Achlevlng'or  maintaining  self-suf- 
ficiency, Including  reduction  or  preven- 
tion of  dependency; 

(3)  Preventing  or  remedying  neglect, 
abuse,  or  exploitation  of  children  and 
adults  imable  to  protect  their  own  in- 
terests, or  preserving,  rehabilitating,  or 
reuniting  families; 

(4)  Preventing  or  reducing  Inappro- 
priate institutional  care  by  providing 
for  commimity-based  care,  home-based 
care,  or  other  forms  of  less  intensive 
care;  or 

(5)  Seciuing  referral  or  admission  for 
Institutional  care  when  other  forms  of 
care  are  not  appropriate,  or  providing 
services  to  Individuals  In  Institutions. 

(b)  Tlie  objectives  to  be  achieved 
under  the  program  shall  be  directed  to 
the  goals  In  paragraph  (a)  of  this  sec- 
tion, and  shall  be  stated  in  the  services 
plan  in  measiu-able  terms  so  that  an  eis- 
sessment  may  be  made  of  the  extent  to 
which  they  are  achieved. 

§  228.24      Individuals  to  be  served. 

The  proposed  and  final  senices  plans 
shall: 

(a)  Specify  which  of  the  categories 
of  individuals  described  In  S  228.60  will 
be  provided  services  In  the  forthctmiing 
program  year;  describe  the  lnc(Hne  levels 
for  eligibility,  and  Include  the  Statewide 
definition  of  family  in  accordance  with 
§228.1: 

(b)  If  the  State  limits  services  to  in- 
dividuals with  certain  characteristics,  de- 
scribe the  limitations  Imposed  for  each 
category  in  sufficient  detail  to  enable  In- 
dividuals to  know  If  they  are  likely  to 
meet  the  eligibility  requirements,  e.g.. 
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one  parent  families  whose  income  is 
not  more  than  80  percent  of  the  median 
income;  mentally  retarded  SSI  recipi- 
eaia,  or  alc(^ol  abusers  whose  Income 
does  not  exceed  50  percent  of  the  median 
Income; 

(c)  ^>ecify  which  of  the  categories  to 
be  served  will  be  charged  a  fee; 

(d)  Include  the  fee  schedule,  specify- 
ing any  variations  by  service  or  by  geo- 
graphic area,  as  permitted  und^r  ?  288- 
62;  and 

(e>  Specify  whether  family  planning 
services,  Information  and  referral  serv- 
ices, and  services  to  prevent  or  remedy 
neglect,  abuse  or  exploitation  will  be  pro- 
vided without  regard  to  income. 

(f)  If  the  State  is  determining  eli- 
gibility on  a  group  basis  in  accordance 
with  §  228.61,  the  services  plan  shall  so 
state  and  describe  any  specific  conditions 
or  characteristics  (other  than  income), 
that  must  be  met  or  that  Individuals 
must  have  so  that  they  will  know  if  they 
might  qualify  to  receive  a  particular 
service  for  which  eligibility  is  determined 
on  a  group  basis.  Conditions  or  charac- 
teristics that  may  be  used  by  the  State  as 
a  basis  for  determining  that  a  service  is 
to  be  offered  on  a  group  eligibility  basis 
may  include  one  or  more  of  the  follow- 
ing: the  nature  of  the  service,  character- 
istics of  persons  to  receive  the  service 
(such  as  age,  physicsd  or  mental  condi- 
tion, place  of  residence,  single  parent- 
hood, common  problems,  etc.),  location 
of  the  service  site(s) ,  nature  of  the  com- 
mimlty  where  the  service  will  be  pro- 
vided, or  other  factCH-s  which  lead  the 
State  to  reasonably  conclude  that  sub- 
stantially all  the  persons  to  whom  the 
services  will  be  offered  are  members  of 
families,  which  have  a  monthly  gross  In- 
come of  no  more  than  90  percent  of  the 
State's  median  income,  adjusted  for 
family  size. 

§  228.25      Availability  of  services  by  geo- 
graphic area. 

For  the  purpose  of  delivering  services 
described  In  the  se.-vice  plan,  the  State 
agency  may  divide  the  State  Into  geo- 
graphic areas,  but  oaly  if  such  geo- 
graphic areas  encompass  the  entire 
State,  including  Indian  reservations.  The 
State  shall  consider,  in  defining  geo- 
graphic areas,  the  boundaries  of  planning 
areas  of  other  himian  services  programs. 
If  the  State  chooses  to  establish  such 
geographic  areas,  the  services  plan  shall: 

(a)  E>escribe  those  geographic  areas; 

(b)  Provide  that  the  services  described 
in  §  228.26(f)  will  be  avaUable  to  eligible 
individuals  in  every  geographic  area; 
and 

(c)  Where  different  services  are  made 
available  to  a  category  of  mdividuals  in 
different  geographic  areas,  provide  that 
the  services  furnished  in  a  geographic 
area  will  be  available  to  all  eligible  in- 
dividuals in  that  category  who  reside  in 
that  area. 

§  228.26     .Ser\ice«. 

The  services  plan  shall:  <a>  Describe* 
each  discrete  service,  including  the  serv- 
ice(s)  which  is  (are)  available  to  in- 
dividuals on  the  basis  of  group  deter- 
mination of  eligibility,  in  as  much  detail 
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a.<;  ncxessarx  to  enable  a  reasonably  pru- 
dent person  to  understand  what  Is  In- 
cluded in  the  service.  For  piu-poses  of  this 
paragraph,  services  such  as  "child  wel- 
fare services"  "services  to  alcoholics"  w 
•protective  services"  are  not  discrete 
services  but  rather  clusters  of  services, 
each  of  which  shall  be  separately  de- 
scribed. If  medical  or  remedial  care  or 
room  or  board  as  described  in  §§  228.40 
and  228.41  are  part  of  a  service,  the  plan 
shall  so  specify  in  describing  that  senice 

•  bi  Specify  the  effective  date  when 
rorh  discrete  service  ts  available  if  the 
pflfective  date  is  other  than  the  beginning 
of  the  program  year.  For  each  discrete 
.senice  that  is  to  be  offered  in  a  pre- 
scrit>ed  time  frame,  specify  the  effective 
date  on  which  that  service  is  available 
and  the  effective  date  on  which  that  serv- 
ice is  to  be  discontmued.  (See  §  228.50 
'a)<2^.» 

(c  •  Specify  the  method  of  delivery  for 
each  service,  i.e.,  directly  by  the  State 
agency,  by  a  provider  (public  or  private ' . 
or  both: 

(d>  Indicate  the  relationship  of  each 
service  to  one  or  more  of  the  program 
goals  and  one  or  more  (rf  the  program 
objectives  specified  in  §  23t.2S ; 

(et  Specify  the  categories  of  Individ- 
uals in  each  geograp^ik  area  to  whom 
each  service  wUl  be  provkled,  including 
any  services  provided  on  a  group  basis; 

(f)  Include  among  the  services  to  be 
provided  in  each  geographic  area: 

'1)  At  least  three  sendees  for  SSI 
recipients; 

<2)  At  least  one  service  directed  at 
each  of  the  program  goals  specified  in 
§  228.23. 

(g)  Describe  the  foster  oare  services 
required  imder  section  408  of  the  Act  to 
be  provided  to  all  recipients  of  APDC-PC. 
if  such  services  are  avaUable  under  title 
XX; 

(h)  Describe  any  family  pteiuiing  serv- 
ices that  will  be  provided  pursuant  to 
secUon  402(a)  (15)  of  the  Act.  Failure  to 
include  such  family  planning  services  will 
not  constitute  a  deficiency  In  the  services 
plan.  However,  failure  to  provide  family 
planning  services  piu^uant  to  section  402 
•  a)  (15)  of  the  Act  may  result  in  a  loss  of 
FFP  to  the  State  under  its  AFDC  pro- 
gram. 

<i>  "nie  State  agency  shall  identify  in 
its  senices  plan  the  point  In  its  organiza- 
tional structiu-e  or  the  level  of  staff 
where  it  has  placed  authority: 

( 1  >  To  make  the  decision  for  the  State 
that  it  is  not  feasible  to  furnish  child  day 
care  m  a  day  care  center  or  group  day 
care  home  which  complies  with  Federal 
staf5ng  standards;  and 

1 2 1  To  furnish  child  day  care  by  grant- 
ing a  waiver  of  otherwise  applicable  Fed- 
eral staffing  standards  In  a  day  care  cen- 
ter or  group  day  care  home  which  serves 
few  title  XX  fimded  children  (see 
§  228.42<c><2M  and  meets  applicable 
State  staffing  standards.  • 

§  228.27      Ebii  males  of  individuals  to  be 
f^ervrd  and  expenditures. 

In  order  to  provide  resfdenta  of  the 
State  with  Information  on  the  scope  of 
the  services  program,  the  aenlceB  plan 
shall  include  estimates  d  State  and  Fed* 
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eral  expenditures  applicable  to  the  title 
XX  program  as  follows: 

(a)  For  each  discrete  service,  a  list  of 
estimated  expenditures  and  estimated 
numbers  of  individuals  to  be  served,  by 
each  category  of  eligible  individuals  and 
by  each  geographic  area; 

(b)  Estimated  expenditure  for  the 
forthcoming  program  year;  and 

(c)  A  comparison  of  estimated  aggre- 
gate non-Federal  expenditures  for  the 
forthcoming  program  year  with  those  of 
the  preceding  completed  program  year. 

§  228.28      Program  rrsources. 

(a)  The  services  plan  shall  Indicate 
how  the  State  intends  to  finance  Its  title 
XX  program  by  providing  an  estimate  of 
the  funds  to  be  used  from  the  State's  title 
XX  allotment,  and  by  separately  Identi- 
fying and  estimatmg  State  and  local  ai>- 
propriated  fimds.  and  the  aggregate  of 
donated  and  other  funds  to  be  used  to 
meet  the  expenditures  under  the 
program.  ("Other  funds"  Include  any 
State  or  local  funds  used  In  the  title  XX 
program  that  are  in  excess  of  the  State's 
allotment  ceiling  so  long  as  such  fimds 
are  administered  in  accordance  with  all 
requirements  of  this  Part.) 

(b)  Where  a  State  program  year  is  the 
same  as  the  Federal  fiscal  year.  States 
shall  include  in  the  services  plan  the  full 
amoimt  of  the  federal  allotment.  Where 
a  State  program  year  extends  through 
more  than  one  Federal  fiscal  year.  States 
shall  Include  in  the  services  plan  the  full 
amount  of  the  federal  allotment  for  both 
fiscal  years.  The  services  plan  shall  also 
Indicate  the  proportion  of  each  Federal 
fiscal  year  encompassed  by 'the  State's 
program  year. 

§  228.29      Program  coordination  and  ati- 
liEation. 

The  services  plan  shall  describe: 

(a)  How  the  planning  and  the  provi- 
sion of  services  under  the  program  will  be 
coordinated  with  and  utilize  the  follow- 
ing programs : 

( 1 )  Under  the  Social  Security  Act : 

(1)  title  IV-A,  AFDC  (Including 
WIN); 

(11)  title  IV-B,  Child  Welfare  Services; 
(ill)  titleXVI,  SSI;  and 
(Iv)  title    XIX,    Medical    Assistance 
(Medicaid) ;  and 

(2)  Other  appropriate  programs  for 
the  provision  of  related  human  services 
within  the  State — for  example,  programs 
for  the  aging,  children,  develop  mentally 
disabled,  alcohol  and  drug  abusers;  pro- 
grams in  corrections,  public  education, 
vocational  rehabilitation,  mental  health, 
housing,  medical  and  public  health,  em- 
ployment and  manpower. 

(b)  A  general  description  of  the  steps 
taken  to  assure  maximum  feasible  uti- 
lization of  services  linder  these  programs 
to  meet  the  needs  of  the  low  income 
poptilation;  and 

(c)  A  general  description  of  the  steps 
taken  to  assure  public  participation  in 
the  development  of  the  services  program, 
including  contacts  with  public  and  pri- 
vate organizations.  ofQcials  of  county  and 
local  general  purpose  government  units, 
and  citizen  groups  and  individuals,  in- 
cluding recipients  of  services. 
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(d)  The  description  shall  also  Include 
the  extent  to  which  the  title  XX  agency 
utilizes  grants  and  otherwise  encourages 
child  day  care  providers  under  con- 
tract to  employ  AFDC  recipients. 

§  228.30     Organizational  Btructure. 

The  services  plan  shall  describe  the 
organizational  structure  of  the  State 
agency  through  which  the  program  will 
be  administered  including  where  individ- 
uals may  apply  for  services  and  have 
their  eligibility  determined,  and  the 
estimated  number  of  volunteers  or  a 
brief  description  of  volunteer  activities. 

§  228.31     Needs  assessment. 

The  services  plan  shall  describe  the 
steps  taken  to  assure  that  the  needs  of 
all  residents  of,  and  all  geographic  areas 
In,  the  State  are  taken  into  account  in 
the  development  of  the  services  plan.  The 
description  shall  Include  the  data 
sources  used  (or  to  be  used) . 

§  228.32      Planning,    evaluation    and    re- 
porting. 

The  services  plan  shall  describe  the 
planning,  evaluation,  and  reporting  pro- 
cedures and  activities  the  State  has 
carried  out  or  plans  to  carry  out  in  con- 
nection with  its  services  program.  Ex- 
amples of  these  procedures  and  activities 
which  may  be  described  Include  the 
following: 

(a)  Planning.  Relationship  with  the 
State  budget  process  and  the  legislature; 
input  from  other  State,  regional  and  lo- 
cal planning  units  and  from  local  gen- 
eral purpose  governmental  units;  citizen 
organizations  and  individuals;  relation- 
ship of  needs  assessment  and  service  re- 
sources Inventory  to  setting  of  program 
priorities  and  allocation  of  resources. 

(b)  Evaluation.  Purpose,  scope  and 
timing  of  current  and  proposed  evalua- 
tions, and  the  schedule  for  dissemination 
of  evaluation  results. 

(c)  Reporting-  Description  of  planned 
formal  reports,  such  as  reports  to  dected 
ofBcials  or  to  the  public  (but  excluding 
reports  furnished  to  SRS),  and  the 
schedule  for  issuance. 

§  228.33     The  public  review  process. 

A  State's  services  plaadoes  not  be- 
come effective  for  its  swrices  program 
year  tmtll  the  public  review  process  is 
completed  in  accordance  with  9  228.33, 
§228.34,  and  3  228.35  (If  applicable). 

(a)  Purpose.  The  purpos'fe  of  the  public 
review  process  Is  to  enable  the  residents 
of  each  State  to  participate  meaningfully 
in  the  State  decision  making  processes 
with  respect  to  the  States  ^services  plan. 
The  public  review  process  is  intended  to 
assure  that  each  State  has  provided  op- 
portxmlty  for  prior  public  participation 
of  title  XX  clients,  title  XX  advisory 
groups,  public  and  private  organizations, 
public  officials  and  the  general  public  in 
needs  assessment.  Identification  of  priori- 
ties and  allocation  of  resources  through- 
out the  development  of  the  services  plan. 
(See  §  228.29(c))  , 

(b)  Scope.  The  public  review  process 
shall  include  at  least: 


(1)  Publication  of  the  proposed  serv- 
ices plan  and  a  display  advertisement 
describing  that  plan,  and  a  simimary  of 
the  plan,  if  any,  at  least  90  days  before 
the  beginning  of  the  program  year,  with 
a  45 -day  period  for  pubUc  comment; 

(2)  Consideration  of,  and  public  ac- 
cess to,  comments  received; 

(3)  Publication  of  any  corrections  re- 
quired to  bring  the  proposed  services  plan 
into  compliance  with  the  requirements 
of  55  228.21  through  228.33; 

(4)  Publication  of  the  final  services 
plan  and  a  display  advertisement  an- 
nouncing its  publication  no  earlier  than 
|45  days  after  publication  of  the  proposed 
services  plan; 

(5)  Publication  of  any  necessary  cor- 
rections to  the  final  plan; 

(6)  Publication  of  any  proposed 
amendments  to  the  final  plan  with  a  30- 
day  period  for  comments; 

(7)  Publication  of  any  corrections  re- 
quired to  bring  the  proposed  amendment 
into  compliance  with  the  reqiiirements 
of  §  228.21  through  §  228.33; 

(8)  Publication  of  the  final  amend- 
ments; and 

(9)  Publication  of  any  necessary  cor- 
rections to  the  final  amendment; 

(10)  Public  access  to  copies  of  the 
proposed  and  final  services  plans. 

(c)  Approval  prior  to  publication.  Prior 
to  publication,  the  proposed  and  final 
services  plans  shall  each  be  approved  by 
the  Governor  or  such  other  official  as  ' 
the  laws  of  the  State  provide. 

(d)  Retention  of  published  services 
plajis.  Copies  of  the  proposed  and  final 
services  plans  shall  be  retained  for  at 
least  three  years  in  specified  local  public 
ofiBces  and  made  available  for  public  and 
Federal  inspection  throughout  the  pro- 
gram year. 

(e)  Handling  of  public  comments.  (1) 
Written  comments  on  the  proposed  serv- 
ices plan  shall  be  considered  by  the  State 
agency  if  received  within  45  days  after 
publication  of  the  display  advertisement 
announcing  publication  and  availability 
of  the  proposed  services  plan;  and 

(2)  Such  comments  shall  be  retained 
for  at  least  3  years  for  Inspection  by  the 
public  and  by  Federal  officials. 

(f )  Display  advertisement;  general  re- 
quirements. (DA  display  advertisement 
Is  one  prepared  for  and  published  Within 
the  main  news  section  of  a  newspaper; 
advertisements  placed  In  the  legal  or 
classified  sections  of  a  newspaper  do  not 
meet  this  requirement. 

(2)  Such  advertisement  must  be  pub- 
lished in  the  newspaper  of  widest  cir- 
culation (and  in  foreign  languages  or 
foreign  language  newspapers  where  ap- 
propriate) in  each  geographic  area  de- 
scribed in  the  proposed  and  final  serv- 
ices plans. 

(g)  Display  advertisement  for  the  pro- 
posed plan.  A  display  advertisement  shall 
at  least: 

(1)  Specify  the  beginning  and  ending 
dates  of  the  program  year; 

(2)  Include  a  brief  description  of  the 
services  to  be  offered  under  the  services 
plan; 

(3)  Describe  the  categories  of  indlvld- 
tials  to  be  served: 
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(I)  Identify  those  whose  eligibility  is 
based  on  income  maintenance  status 
(AFDC  or  SSI) ;  and 

(II)  l^?ectfy  the  maTimiim  dollar 
amount  of  income  that  a  family  of  four 
can  have  and  still  be  eligible  on  the  basis 
of  income  status;  and 

(ill)  Indicate  that  such  dollar  amount 
is  adjusted  by  family  size. 

(4)  If  the  State  has  different  income 
levels  for  different  services,  or  different 
income  levels  for  different  geographic 
areas,  specify  that  those  different  income 
levels  are  described  in  the  proposed  plan 
and  in  the  plan  summary  (if  the  State 
has  published  a  summary) ; 

(5)  Indicate  beginning  and  ending 
dates  of  the  45-day  period  for  public  re- 
view and  comment. 

(6)  Specify  a  toll-free  telephone  nimi- 
ber  that  can  be  called  to  obtain  without 
charge  either  a  copy  <^  the  proposed 
plan  or  a  summary  thereof;  or  state  that 
such  copies  can  be  obtained  by  calling  a . 
specified  local  public  agency  in  each 
cotmty,  such  as  the  le^cal  social  services 
agency. 

(7)  Identify  a  l(x:al  public  agency  in 
each  county  such  as  the  social  services 
agency  where  copies  of  the  prtHXJsed  serv- 
ices plan  are  available  for  public  review: 
available  for  distribution  to  the  pubhc 
either  free  (if  no  smnmary  is  provided) 
or  at  a  reasonable  cost;  or  where  copies 
of  the  proposed  service  plan  may  be 
ordered,  if  distributed  from  another 
source;  and 

(8)  Specify  the  address  where  written 
comments  may  be  sent  and,  if  there  are 
to  be  public  hearings  on  the  proposed 
plan,  the  location,  date,  and  time  for 
such  hearings;  or  state  that  information 
concerning  the  hearings  can  be  obtained 
by  calling  a  specified  toll-free  number 
or  by  telephoning  specified  local  agencies 
after  a  given  date. 

(h)  SumTnary  of  f>roposed  services 
plan.  If  the  State  publishes  a  services 
plan  summary  (to  be  provided  free  In 
lieu  of  a  free  copy  of  the  uitire  services 
plan),  it  shall  contain  at  least  the  fol- 
lowing information : 

(1)  The  begixming  and  ending  dates 
of  the  program  year ; 

(2)  The  categories  of  individuals  in- 
cluding any  limitations,  who  are  eligible 
for  services; 

(3)  The  cat^ories  of  individuals  to 
whom  a  fee  wift  be  charged  if  they  wish 
to  be  provided  ser\'ices  under  the  services 
plan; 

(4)  Fee  schedules,  including  any  w&r- 
iations  by  service  or  by  geographic  area; 

(5)  A  description   of   each  discrete 
service  to  be  provided  imder  the  plan ; 

(6)  The  services  that  will  be  made 
available  to  each  category  of  individuals 
in  each  geographic  area  under  the  serv- 
ices plan ; 

(7)  For  each  service,  estimated  ex- 
penditures, and  estimated  numbers  to 
be  served  by  each  category  of  eligible 
individuals  and  by  each  geographic  area ; 
and 

(8)  Amount  of  the  Federal  aUotment 
to  the  State  and  the  amotmts  of  State 
and  local  appropriated  funds  and  of 
other  funds  to  finance  the  services  pro- 
gram; and 


(9)  A  toll-free  telephone  number  that 
can  be  called  to  obtain  information  on 
where  to  apply  for  services  or  the  name 
of  a  local  public  ag&acy  in  each  county 
where  applications  for  services  will  be 
accepted. 

(1)  Display  advertisement  of  the  final 
services  plan.  TTie  dlsi^ay  advertisement 
of  the  final  services  plan  shtdl  contain 
at  least: 

(1)  A  statement  that  the  final  services 
plan  has  been  published  and  is  available 
for  review  by  the  public ; 

(2)  An  explanation  of  any  differences 
between  the  proposed  and  final  services 
plans  and  the  reasons  therefore; 

(3)  A  toll-free  telephone  number  that 
can  be  called  to  obtain  information  about 
the  services  plan  and  where  to  apply  for 
services;  or  the  name  of  a  local  public 
agency  in  each  county,  where  informa- 
tion regarding  the  services  plan  will  be 
made  availsible  and  where  applications 
for  services  will  be  accepted; 

(4)  The  name  of  a  local  public  agency 
in  each  county  where  copies  of  the  final 
services  plan  are  available  for  public 
review  and  distribution  to  the  public 
either  free  or  at  a  reasonable  cost;  and 

<5)  Tlie  location  where  public  com- 
ments on  the  proposed  services  plan  are 
available  for  review. 

§  228.34      Regional    review    of    proposed 
and  final  service.*  plans. 

<a)  Proposed  services  plan,  d)  Not 
later  than  5  working  days  after  publica- 
tion of  the  proposed  services  plan,  the 
State  shall  submit  to  the  SRS  Regional 
Commissioner  the  following:  7  copies  of 
the  proposed  services  plan  and  its  sum- 
mary, if  any;  a  dated  copy  of  the  display 
advertisement;  the  names  of  the  news- 
papers in  which  the  display  advertise- 
ment appeared;  and  the  geographic 
areas  covered  by  those  newspapers. 

(2)  The  Regional  Commissioner  will' 
review  the  materials  submitted  to  deter- 
mine   whether     all     requirements     of 
§5  228.21  through  228.33  have  been  met. 

(3)  Within  10  working  days  following 
receipt  of  the  materials  described  in 
paragraph  (a)  (1)  of  this  secticm,  the 
SRS  Regional  Commissioner  will  notify 
the  director  of  the  State  agency  in  writ- 
ing that  those  materials  meet  all  the  re- 
quirements of  this  Subpart,  or  will 
specify  the  deficiencies  that  must  be  cor- 
rected in  accordance  with  S  228.35.  For 
purposes  of  this  paragraph,  a  display 
advertisement  which  does  not  meet  each 
requirement  of  paragraphs  (f)  and  (g)  of 

9  228.33,  or  a  proposed  services  plan 
which  does  not  comply  with  each  re- 
quired item  tmder  §9  228.21  through 
228.32,  and  228.33(c)  is  deficient. 

(4)  (i)  If  correction(s)  to  the  proposed 
services  plan  or  to  the  display  advertise- 
ment announcing  the  proposed  services 
plan  is  necessary,  the  State  shall  submit 
to  the  SRS  Regional  Commissioner  no 
later  than  5  working  days  after  publica- 
tion of  such  correction(s) ,  the  following: 

(A)  For  correction(s)  to  the  proposed 
services  plan.  7  c<^es  of  the  corrected 
pages  and  one  dated  copy  of  the  display 
advertisement  announcing  the  correc- 
tion (s).  (The  State  shall  file  the  cor- 


rected pages  in  the  proposed  services 
plan.) 

(B)  For  correction(s)  to  the  display 
advertisement  announcing  the  pitqMsed 
services  plan,  one  dated  copy  of  the  dis- 
play advertisement  containing  the  cor- 
rectlon(s)  to  the  original  display 
advertisement. 

(ii)  Within  5  working  days  of  receipt 
of  the  materials  submitted  pursuant  to 
paragraph  (a)  (4)  (i)  (A)  and  (B)  of  this 
section,  the  SRS  Regional  Commissioner 
will  notify  the  director  of  the  State 
agency  in  writing  that  the  correction 
meets  the  requirements  of  95  228.21 
through  228.32,  228.33(c),  and  228.35; 
and  that  the  State  is  free  to  publish  its 
final  services  plan  following  expiration 
of  the  45-day  comment  period;  or  will 
specify  the  additional  correction  that 
must  be  made  In  accordance  with 
5  228.35. 

(b)  Ftnai  serrtccs  plon.  U)  Not  later 
than  5  working  days  after  publleatlon  of 
the  final  services  plan,  the  State  shall 
transmit  to  the  SRS  Regional  Commis- 
sioner: 7  copies  of  siich  plan;  a  dated 
copy  of  the  display  advertisement;  and  a 
statement  containing  the  date  of  pubh- 
catlon  of  the  final  services  plan;  the 
names  of  newspapers  where  the  display 
advertisement  i^peared;  and  the  geo- 
graphic areas  in  the  services  plan  cov- 
ered by  those  newspa^iers; 

1 2)  The  Regional  Commissioner  will 
review  the  materials  stibmltted  to  de- 
termine whether  all  requirements  of 
59  228.21  through  228.33  have  beenjjiet; 

(3)  Within  5  working  da3^  following 
receipt  of  the  materials  descrU)ed  in 
paragraph  (b)  ( 1 )  of  this  section,  the  SRS 
Regional  Commissioner  will  notify  the 
director  of  the  State  agency  In  writing 
that  the  final  services  plan  meets  ali  the 
requirements  of  99  228.21  through  228.33. 
or  will  sxjecify  the  deflciendes  that  must 
be  corrected  in  accordance  with  I  228.35. 
For  purposes  of  this  paragrapti  (b)  (3) ,  a 
display  advertisement  that  does  not  meet 
all  requirements  of  9  228.33(1) ,  or  a  final 
services  plan  that  does  not  comply  with 
each  requirement  of  99  228.21  through 
228.32.  and  228.33(c)  Is  deficient. 

(4)  U)  If  correction(6)  to  the  final 
services  fdan  or  to  the  display  advertise- 
ment announcing  the  final  services  plan 
is  necessary,  the  State  shall  submit  to  the 
SRS  Regional  Oommlssloner  no  later 
than  5  working  days  after  publication  of 
such  correction (s) ,  the  following: 

(A)  For  correction(s)  to  the  final 
services  plan,  7  copies  of  the  corrected 
pages  and  oae  dated  copy  of  the  display 
advertisement  annotmcing  the  correc- 
tion<s).  (The  State  shall  file  the  cor- 
rected pages  in  the  final  services  plan.) 

<B)  For  correctlOQ(s)  .to  the  display 
advertisement  annotmcing  the  final  serv- 
ices plan,  one  dated  copy  of  the  display 
advertisement  containing  the  correc- 
tion (s)  to  the  original  display  advertise- 
ment. 

(ii)  Within  5  working  days  of  the  re- 
ceipt of  the  materials  specified  in  para- 
gn4>h  (b)  (4)  (1)  (A)  and  (B)  of  this  sec- 
tion, the  SRS  Regional  Commissioner  will 
notify  the  State  agency  in  writing  that 
the  correction (s)  meets  all  the  require- 
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ments  of  3§  228.21  through  228.32,  228.33 
(c)  and  228.35;  and  that  the  final  serv- 
ices plan  Is  in  effect;  or  specify  the  addi- 
tional corrections  that  are  required  be- 
fore the  plan  can  become  effective. 

§  228.35  Correction  of  proposed  and 
final  servicer  plans  and  display  ad- 
vert isemenls. 

(a)  A  display  advertisement  which  is 
deficient  shall  be  corrected  by  publica- 
tion of  correct  information  for  each  defi- 
cient item  in  a  display  advertisement' in 
all  newspapers  in  which  the  original  dis-* 
play  advertisement  appeared. 

(b)  A  deficient  proposed  or  final  serv- 
ices plan  shall  be  corrected  by  publishing 
the  following  information  in  a  display 
advertisement  in  all  newspapers  in  wl^ch 
the  original  advertisement  apeared: 

(1)  TTie  items  bemg  corrected; 

(2)  A  statement  that  corrected  pages 
for  insertion  in  the  plan  are  available 
without  charge:  and 

(3)  A  toll-free  number  or  the  address 
of  the  local  public  o£Bce  where  corrected 
pages  may  be  obtained. 

(c)  For  correction  of  a  proposed  serv- 
ices plan,  the  display  advertisement  shall 
contain  the  information  specified  in 
pcuragraph  (b)  of  this  section  and  also 
Indicate  the  beginning  and  ending  dates 
of  the  new  45-day  comment  period  on  the 
corrected  plan,  and  the  method  for  sub- 
mitting comments. 

§  228.36  Amendments  to  finat  s>er%ieos 
plan. 

(a)  Amendments  to  the  final  services 
plan  are  necessary  at  least  when: 

(1)  Change  is  to  be  made  in  the  period 
of  time  encompassed  by  the  program  year 
(See  §  228.21) ; 

(2)  Geographic  areas  are  to  be  re- 
aligned: or 

(3)  Any  of  the  following  changes  are 
to  be  made,  whether  applicable  Statewide 
or  only  in  particular  geographic  areas : 

(i)  Specific  services  are  to  be  added  or 
deleted; 

(11)  Pees  are  to  be  changed,  or  the 
charging  of  fees  Is  to  be  initiated  or  dis- 
continued; or 

(lil)  The  categories  of  individuals  to 
be  served  are  to  be  changed. 

(b)  Any  amendment  to  a  final  services 
plan  shall  be  prepared  by  the  State 
agency  and  approved,  published,  and 
made  generally  available  to  the  public 
by  the  Chief  Executive  OflBcer  or  such 
other  ofDcial  as  the  laws  of  the  State 
provide  in  the  following  manner: 

(1)  The  proposed  amendment  shall  be 
published  in  a  display  advertisement  in 
the  newspaper  of  widest  circulation  (and 
In  foreign  languages  or  foreign  language 
newspapers,  where  appropriate)  in  each 
geographic  area  in  which  the  change  has 
impact,  and  shall  provide  for  a  pubUc 
comment  period  of  at  least  30  days.  The 
display  advertisement  shall  contain  at 
least: 

(i)  A  description  of  the  proposed 
changes  and  the  reasons  therefor,  and 
the  proposed  effective  date  of  the 
changes  which  shall  be  no  earlier  than 
'  30  days  after  pubUcation  of  the  proposed 
changes: 

(ii)  The  method  for  public  comment 
and  where  comments  will  be  received: 
and 
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(ill)  The  beginning  and  ending  dates 
of  the  30  day  period  for  public  comment. 

(2)  Not  later  than  5  calendar  days 
after  publication  of  the  prc^Kwed  amend- 
ment, the  State  shall  submit  to  the  SRS 
Regional  Commissioner  7  copies  of  the 
proposed  amendment  and  a  dated  copy 
of  the  display  advertisement  which  an- 
nounced the  proposed  amendment. 

(3)  The  SRS  Regional  Commissioner 
will  review  the  proposed  amendment  (s) 
to  determine  whether  applicable  require- 
ment(s)  of  §  228.21  through  §  228.33  have 
been  met.  Within  five  working  days  fol- 
lowing receipt  of  the  amendment(s)  the 
R^onal  Commissioner  will  notify  the 
director  of  the  State  Agency  in  writing 
that  the  amendment  meets  the  appli- 
cable requirement (s)  of  §  228.21  through 
§  228.33  or  will  specify  deficiencies. 

(4)  Corrections  to  the  proposed 
amendment (s)  shall  be  made  in  accord- 
ance with  the  procedures  for  corrections 
to  the  proposed  plan  as  described  in 
§  228.34(a)  (4)  except  that  the  period  for 
public  review  and  comment  prior  to  pub- 
lication of  the  final  amendment  is  30 
days. 

(5)  No  earlier  than  30  days  following 
the  publication  of  the  proposed  amend- 
ment, the  final  amendment  shall  be  pub- 
lished as  a  display  advertisement  in  each 
newspaper  In  which  the  proposed  amend- 
ment was  published.  This  display  adver- 
tisement shall  contain  at  least: 

(i)  A  description  of  the  final  amend- 
ment of  the  services  plan ; 

(ii)  The  effective  date  of  the  amend- 
ment; and 

(iii)  An  explanation  of  the  State's  re- 
sponse to  the  public  comments ;  and 

(iv)  An  explanation  of  the  differences 
t>etween  the  proposed  and  final  amend- 
ments if  any  and  the  reasons  therefor. 

(c)  The  effective  date  of  an  amend- 
ment shall  be  no  earlier  than  the  date 
of  publication  of  the  final  amendment. 

(d)(1)  Notwithstanding  paragraph 
(c) ,  of  this  section,  when  a  State 
amends  its  services  plan  so  that  it  may 
provide  family  planning  services  without 
regard  to  income,  or  determine  eligibility 
on  a  itroup  basis  for  the  provision  of  a 
service,  the  final  amendment  to  the  serv- 
ices plan  may  have  a  retroactive  effective 
date  of  October  1,  1975  (or  later,  depend- 
ing on  when  the  State  began  providing 
the  particular  service  specified  in  the 
amendment).  PPP  is  available  for  a 
service  which  is  the  subject  of  an  amend- 
ment made  in  accordance  with  this  para- 
graph (d)  (1) ,  Provided,  That  the  service 
was  in  the  State's  services  plan  when  the 
service  was  delivered. 

(2)  The  State  shall  publish  the  pro- 
posed and  final  amendments  to  the  serv-> 
ices  plan,  In  accordance  with  the  pro- 
visions of  this  section,  and  specify 
therein  the  relevant  retroactive  dates. 

(e)  Not  later  than  5  calendar  days 
following  publication  of  the  final  amend- 
ment, the  State  agency  shall  submit  to 
the  SRS  Regional  Commissioner  7  copies 
of  the  final  amendment  and  a  dated 
copy  of  the  display  advertisements  which 
announced  the  final  amendments. 

(f)  The  SRS  Regional  Commissioner 
will  review  the  final  amendment(s)  to 
determine  whether  applicable  require- 


ment(s)  of  S  228.21  through  §  228.33  have 
been  met.  Within  5  working  days  follow- 
ing receipt  of  the  amendment(s)  the 
Regional  C(Hnmlssioner  will  notify  the 
director  of  the  State  agency  in  writing 
that  the  amendment  meets  the  applicable 
requlrement(s)  of  §  228.21  through 
§  228.33  or  will  specify  deficiencies. 

(g)  Corrections  to  the  final  amend- 
ment (s)  shall  be  made  in  accordance 
with  procedures  for  corrections  to  the 
final  plan  as  described  in  §  228.35(b). 

Subpart  D — Lfmitations:  Services 

21.  Section  228.40  is  revised  to  read  as 
follows : 

§  228.4^0      Minor    iiiedi(-al    and    remedial 
rare. 

(a)  FFP  is  not  available  for  medical 
and  remedial  care,  other  than  family 
planning  services,  except  when  they  are 
an  integral  but  subordinate  part  of  a 
service  described  in  the  services  plan, 
and  the  medical  and  remedial  care  is  not 
available  to  the  individual  under  the 
State's  approved  title  XIX  plan  and  to 
the  extent  the  individual  or  the  provider 
is  not  eligible  to  receive  payment  under 
title  XVTII  for  the  provision  of  the  serv- 
ice to  the  individual. 

(b)  Medical  and  remedial  care  are 
deemed  to  be  integral  but  subordinate 
components  of  a  service  if : 

Q)  They  are  necessary  to  achieve  the 
objective  of  that  service  and  not  merely 
to  correct  a  medical  condition;  and 

(2)  The  specific  medical  and  remedial 
care  are  described  and  included  in  the 
State's  services  plan  along  with  the  de- 
scription of  the  service  of  which  they  are 
an  integral  but  subordinate  part.  For 
example,  in  describing  child  day  care 
services,  a  State  could  describe  (itemize) 
medical  examinations,  dental  screening, 
and  immunizations  as  integral  but  sub- 
ordinate parts  of  the  child  day  care  serv- 
ice. 

(c)  Notwithstanding  the  requirement 
of  paragraph  (a)  of  this  section,  that 
medical  and  remedial  care  must  be  In- 
tegral but  subordinate  to  a  particular 
service,  FFP  is  available  for  medical  and 
remedial  care  provided  between  October 
1,  1975  and  October  1,  1977  in  a  program 
of  rehabilitative  services  to  drug  and 
alcohol  abusers,  under  the  following  con- 
ditions : 

(1)  When  provided  in  the  initial  de- 
toxification of  such  persons  for  up  to 
7  days,  so  long  as  such  detoxification  is 
integral  (but  not  necessarily  subordi- 
nate) to  the  further  provision  of  other 
title  XX  services  to  drug  and  alcohol 
abusers;  and 

(2)  When  integral  but  subordinate  to 
the  entire  rehabilitative  process  (rather 
than  a  particular  service),  including  but 
not  limited  to  initial  detoxification, 
short-term  residential  services,  and  sub- 
sequent outpatient  counseling  and  re- 
habilitative services,  whether  or  not  such 
a  process  involves  more  than  one  pro- 
vider of  services. 

§  228.41      Room  or  board. 

(a)  FFP  is  not  available  for  room  or 
board  under  a  services  plan,  except  when 
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provided  in  emergency  shelter  under 
§  228.46,  or  as  an  integral  but  subordi- 
nate part  of  another  service  aI^i  then 
only  for  a  period  of  not  more  than  six 
consecutive  months  for  any  one  place- 
ment. 

•  b)  Room  or  board  is  deemed  to  be  as 
an  integral  but  subordinate  component 
of  a  service  if : 

•  1)  It  is  necessaii'  to  achieve  the  objec- 
tive of  that  service  and  not  merely  to 
provide  food- and  shelter;  and 

1 2)  Room  or  board  are  included  in  the 
State's  services  plan  along  with  the  de- 
scription of  the  service  of  which  it  is  an 
integral  but  subordinate  part,  and  is  pro- 
\-ided  in  accordance  with  all  applicable 
requirements  under  this  Part. 

(c)  Room  or  board  imder  this  Part 
shall  not  be  considered  an  integral  but 
sub(»'dlnate  part  of  a  service  when  pro- 
vided to  an  Individual  in  a  foster  family 
home  or  other  facility  such  as  a  foster 
care  institution  or  other  facility  whose 
primary  purpose  is  to  provide  board, 
room  and  care  or  supervision. 

(d)  As  used  in  this  sectlcm,  the  term 
placement  means  an  uninterrupted  pe- 
riod at  time  during  which  an  Individual 
takes  up,  or  Is  placed  tn,  residence  In  a 
facility  other  than  his  usual  place  of 
residence,  for  the  purpose  of  imdergolng 
a  specific  regimen  of  services  or  treat- 
ment according  to  a  prescribed  plan. 

(e)  Notwtihstanding  the  requirement 
of  paragraph  (a)  of  this  section,  that 
room  or  board  must  be  integral  but  si^- 
ordlnate  to  a  particular  service.  F17  is 
available  for  room  or  board  provided  be- 
tween October  1,  1975  and  October  1, 
1977  In  a  program  of  rehabilltatifie  serv- 
ices to  drug  and  alcohol  abusers,  under 
the  following  conditions: 

(1)  When  provided  in  the  initial 
detoxification  of  such  pers<Mis  for  up  to 
7  days,  so  long  as  detoxification  is  inte- 
gral (but  not  necessarily  subordinate) 
to  the  further  provision  of  other  title 
XX  services  to  drug  and  alcohol  abusers: 
and 

(2)  When  integral  but  subordmate  to 
the  entire  rehabilitative  process  (raUier 
than  a  particular  service) ,  Including  but 
not  limited  to  initial  detoxification, 
sh(»-t-term  residential  services,  and  sub- 
sequent outpatient  counseling  and  re- 
habilitative services,  whether  or  not  such 
a  process  involves  more  than  one  pro- 
vider of  services. 

§  228.42     CliUd  care  standards. 

(a)  PPP  is  availabte  for  child  care 
services  provided  imder  a  services  plan 
only  where  the  following  standiirds  are 
met: 

(1)  In-home  care.  (1)  When  home- 
maker  service  is  utilized  for  this  purpose, 
it  meets  standards  established  by  the 
State  or  by  an  Indian  tribal  council,  in 
accordance  with  §  228.13,  which  Are  rea- 
sonably in  accord  with  recommended 
standards  of  national  standard  setting 
orgsmizations  concerned  with  this  type 
of  home  care  for  children. 

(ii)  When  other  caretakers  are  uti- 
lized for  this  purpose,  such  care  meets 
standards  established  by  the  State  or  by 


an  Indian  tribal  council,  in  accordance 
with  S  228.13,  which,  as  a  minimum, 
cover  the  caretaker's  age,  health,  capac- 
ity and  available  time  to  properly  care 
for  chUdren;  minimum  and  maximum 
hours  to  be  allowed  per  24  hour  day  for 
such  care;  maximum  number  of  children 
that  may  be  cared  for  in  the  home  at 
any  one  time;  and  proper  feeding  and 
health  care  of  the  children. 

(2)  Out-of-hom^  care.  <i)  Facilities 
used  to  provide  day  care  outside  a  child's 
own  home  are  licensed  by  the  State,  an 
Indian  tribal  council,  in  accordance  with 
§  228.13,  or  approved  as  meeting  the 
standards  for  such  licensing. 

(ii)  Such  facilities  and  care  meet  the 
1968  Federal  Interagency  Day  Care  Re- 
quirements, except  that: 

lA)  SubdivisiOTi  m  of  such  require- 
ments with  respect  to  educational  serv- 
ices is  recommended  but  not  required. 

(B)  Required  stafSng  standards  for 
children  under  age  3  in  day  care  centers 
and  group  day  care  homes  are:  1  adult 
for  each  child  under  6  weeks  of  age:  1 
adult  to  4  children,  ages  6  weeks  through 
36  months.  (States  may,  at  their  option, 
require  fewer  children  per  adult.) 

(O  Required  staffing  standards  for 
school  age  children  In  day  care  centers 
are:  at  least  1  adult  to  15  children,  ages 
6-10;  and  at  least  1  adult  to  20  children, 
ages  10-14. 

(b)  The  requirementfi  In  paragraph 
(a)  (2)  (ii)  of  this  section  are  in  Ueu  of 
otherwise  applicable  requirements  imder 
section  522(d)  of  the  Economic  Oppcff- 
tunity  Act  of  1964  with  respect  to  child 
day  care  services  under  title  XX. 

(c)  Notwithstanding  the  Federal 
staffing  requirem^its  for  out-of-home 
child  day  care  services  set  forth  in  para- 
graph (a)(2)  (U)  (B)  of  this  secUon: 

(1)  FFP  Is  available  between  Octo- 
ber 1,  1975  and  October  1,  1977  for  title 
XX  child  day  c£(re  services  so  long  as 
day  care  centers  and  group  day  care 
homes  providing  day  care  services  to 
children  6  weeks  of  age  to  6  years  of  age 
apply  staffing  standards  which : 

(i)  Are  the  State  staffing  standards 
which  are  in  effect  at  the  time  the  child 
day  care'servlces  are  provided; 

(ii)  Are  no  lower  than  the  correspond- 
ing sta£Qng  standards  which  were  im- 
posed or  required  by  applicable  State  law 
on  September  15,  1975;  and 

(ill)  Are  no  lower.  In  the  case  of  a 
particular  day  care  center  or  group  day 
care  home,  than  the  corresponding 
standards  actually  being  met  In  such 
center  <»-  home  on  September  15,  1975. 

(2)  (i)  "When  States  find  that  it  Is  not 
feasUde  to  furnish  day  care  (partly  or 
totally  funded  under  title  XX)  for  chil- 
dren (tf  any  age  In  a  day  care  center 
or  group  day  care  home  that  compiles 
with  Federal j^faiffing  standards,  they  may 
waive  such  Federal  standards  otherwise 
applicable,  and  furnish  day  care  services, 
if: 

tA)  A  day  care  center  or  group  day 
care  home  serves  few  title  Tcx  children 
(of  the  total  number  of  children  served 
at  any  given  time  in  each  such  facility, 
not  more  than  5  of  the  children  in  a  cen- 
ter, or  20  percent  of  tiiem,  whichever  is 


lower;  not  more  than  30  percent  of  the 
children  in  a  group  day  care  home* ; 
and 

(B)  Such  day  care  center  or  group  day 
care  home  compiles  with  applicable 
State  staffing  standards. 

(il)  States  shall  establish  criteria 
against  which  to  assess  the  non-feasi- 
bility of  their  use  of  a  day  care  center 
(M*  group  day  care  home  which  c<»nplies 
with  Federal  staffing  standards:  and  they 
shall  maintain  a  reccntl  ot  the  wai\^r 
for  each  facility  in  terms  of  these 
criteria. 

(d)  Between  October  1. 1975  and-Octo- 
ber  1.  1977.  In  applying  Federal  staffing 
standards.  States  shall  not  count  the 
children  of  the  operator  of  a  family  day 
care  home  imless  such  children  are  under 
6  years  of  age. 

§228.43      E^uraliunal  !.er>  irc». 

FFP  is  not  available  for  any  educa- 
tional service  made  generally  available 
through  any  State  or  local  educational 
agency  to  residents  of  the  State  without 
cost  and  without  regard  to  thor  income. 
To  the  extent  a  fee  Is  Imposed  on  any 
resident.  FTT*  is  available  only  for  such 
fee. 

§  228.44  Sor>'irei«  to  individuals  living 
in  hospitals,  skilled  naraing  facilitieii, 
intermediate  care  facilities  (includ- 
ing hospitals  or  facilities  for  mental 
diseases  or  for  the  mentallv  re- 
tarded), or  prisons. 

(a)  FFP  is  available  for  services  to  in- 
dividuals living  In  hospitals,  skilled  nurs- 
ing facilities.  Intermediate  care  facilities 
(including  any  such  hospitals  or  facilities 
for  moital  diseases  or  for  the  mentally 
retarded) ,  or  prisons  only  imder  the  fol- 
lowing c(mditions: 

(1)  The  services  provided  are  separate- 
ly identlflaUe  in  the  services  plan  (gen- 
eralized descriptions  such  as  "services 
to  nursing  home  patients"  or  "services  to 
Increase  soclalizati(m  skills"  are  unac- 
ceptable under  this  provision) . 

(2)  Such  services  are  provided  by  other 
than  the  facility  in  which  the  individual 
is  living.  This  requirement  is  not  met  if 
the  services  are  provided  by: 

(i)  Staff  or  contractors  who  are  under 
the  professional  direction  or  direct  super- 
vision of  the  facility;  the  fadlltjr  exer- 
cises control  of  the  employment,  tenure 
or  compensation  of  such  stafT  or  con- 
tractors or  makes  assignments  or  alters 
the  service  regimen  provided  by  them; 
or 

(ii)  Staff  of  like  facilities  under  recip- 
rocal arrangement. 

(3)  Such  services  are  also  provided  to 
individuals  who: 

(i)  Are  not  living  In  a  hospital,  skilled 
nursing  facility,  Intermediate  care  facil- 
ity (including  any  such  hospitals  or  fa- 
cilities for  mentally  retarded) ,  or  prison: 
and 

(ii)  Are  residents  of  any  part  of  a  geo- 
graphic area  that  is  within  the  catch- 
ment area  of  such  facihty. 

(b)  FFP  is  not  available  for: 

(1)  Inherent  responsibilities  of  a  facil- 
ity mcluding  but  not  limited  to  the  pro- 
vision of  food,  clothing,  shelter,  general 
maintenance  and  administration  <  includ- 
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ing  the  detention  function) ,  general 
supervision  and  personal  care;  or 

(2)  Activities  that  are  intrinsic  to  the 
purpose  of  such  facility  as  determined 
by  facility  charter,  State  law  or  stand- 
ards, relevant  licensing  or  certification 
requirements,  or  Federal  or  State  court 
decisions. 

(c)  For  purposes  of  this  section: 

(1)  "Prison"  means  any  State  or  local 
correctional  institution  or  facility  for  the 
confinement  of  individuals  charged  with 
or  convicted  of  criminal  ofCenses.  The 
term  does  not  include  separate  juvenile 
correctional  facilities  nor  commimity- 
based  residential  service  facilities,  such 
as  half-way  houses. 

(2)  Separate  juvenile  correctional  fa- 
cility means  one  that  is  located  in  a  sep- 
arate building  or  buildings;  is  served  by 
separate  day-to-day  operational  staff; 
and  provides  a  separate  and  distinct  pro- 
gram of  services. 

•  (3)  Skilled  nursing  facility  (SNF) 
means  an  institution  primarily  engaged 
in  providing  to  inpatients  skilled  nursing 
care  and  related  services  for  patients  re- 
quiring medical  or  nursing  care,  or  re- 
habilitation services  for  the  rehabilita- 
tion of  injured,  disabled  or  sick  persons. 

(4)  Intermediate  care  facility  UCF) 
means  an  institution  wliich  provides  on  a 
regular  basis,  health  related  care  and 
services  to  ihdividuals  who  do  not  require 
the  degree  of  care  which  a  hospital  or 
SNF  is  designed  to  provide,  but  who  be- 
cause of  their  mental  or  physical  condi- 
tion require  health  related  care  and  serv- 
ices above  the  level  of  room  or  board 
which  can  be  made  avsdlable  to  them 
only  through  institutional  facilities. 

(5)  Hospital  means  an  institution 
which  is  primarily  engaged  in  providing 
by  or  under  the  supervision  of  phj^icians. 
to  Inpatients  diagnostic  services  and 
therapeutic  services  for  medical  diagno- 
sis, treatment,  and  care  of  injured,  dis- 
abled, or  sick  persons,  or  rehabilitation 
services  for  the  rehabilitation  of  injured, 
disabled,  or  sick  persons. 

(d)  Services  in  separate  juvenile  cor- 
rectional facilities  may  be  provided  by 
staff  of  the  facility.  However,  FPP  is  not 
available  for  inherent  responsibilities  of 
the  facility  (e.g.,  food,  clothing,  shelter, 
and  managing  and  carrying  out  the  de- 
tmtlon  function) . 

(e)  Notwithstanding  the  require- 
ments of  paragraphs  (aH2)  and  (b)  (1) 
and  (2)  of  this  section,  FFP  is  available 
between  October  1,  1975  and  October  1, 
1977  for  the  cost  of  providing  Initial  de- 
toxification services  for  up  to  7  days  for 
drug  and  alcohol  abusers  when  such  de- 
toxification is  integral  to  the  further 
provision  of  other  title  XX  services,  even 
though: 

(1)  Hospital  or  other  institutional  staff 
provide  detoxification  services  to  resi- 
dent drug  and  alccdiol  abusers;  and 

(2)  Such  detoxification  services  in- 
clude inherent  or  intrinsic  responsibil- 
ities of  the  facility  where  they  are 
provided. 

§  228.45     Special    services    provided    br 
foster  family  homes. 

(a)  A  foster  family  home  is  a  home 
licensed  or  approved  by  appropriate 
State  or  local/ authority  or  an  Indian 
tribal  council  on  Indian  reservations,  in 
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accordance  with  §  228.12,  to  provide 
board  and  care  including  parenting  for 
children  and  oversight  for  adults. 

(b)  Special  services  provided  by  foster 
family  homes.  FFP  is  not  available  for 
activities  described  under  paragraph  (a) 
of  this  section,  but  is  available  for  spe- 
cial services  provided  by  a  foster  family 
home  to  an  individual  living  in  that 
home,  only  upon  documentation,  by  an 

*  appropriately  qualified  professional  per- 
son who  is  other  than  the  placement 
worker,  that: 

(1)  The  individual  requires  an  identi- 
fied special  service  because  of  a  health 
(physical  or  mental)  condition,  an  emo- 
tional or  behavioral  problem;  and 

(2)  The  caregivers  are  capable,  by  vir- 
tue of  special  training,  or  experience,  of 
providing  the  needed  service. 

(c)  Nothing  in  this  section  precludes 
the  provision  of  any  other  service  in  the 
services  plan  to  eligible  individuals  living 
in  foster  family  homes  when  provided  by 
other  than  the  foster  family. 

§  228.46     Emergency  shelter.  | 

(a)  FFP  is  available  for  emergency 
shelter  as  a  protective  service  to  any 
child,  including  runaways,  only  under 
the  following  conditions: 

(1)  The  child  is  in  danger  of  abuse,  ' 
neglect  or  exploitation ; 

(2)  The  need  for  emergency  shelter  is 
documented  by  personnel  authorized  by 
State  law  to  place  children,  or  by  an 
Indian  tribal  council;  and 

(3)  Emergency  shelter  is  provided  for 
not  in  excess  of  30  days  in  any  6  month 
period,  which  may  be  consecutive  or  may 
accimiulate  over  more  than  one  stay. 

(b)  Emergency  shelter  may  be  pro- 
vided in  facilities  such  as  foster  family 
homes,  institutions,  and  group  homes. 

§  228.47     Payments  to  recipient  for  serv- 
ices. 

FFP  is  available  in  cash  payments 
made  to  a  recipient  for  a  service  already 
rendered  to  him,  upon  presentation  of  a 
bill  for,  or  presentatipn  of  a  receipt  of 
payment  for,  such  service  if  he  was  eli- 
gible under  the  services  plan  for  the  serv- 
ice at  the  time  it  was  provided  and  if 
the  purchased  service: 

(a)  Is  Identified  in  the  services  plan; 

(b)  Was  authorized  by  the  State  agen- 
cy prior  to  Its  purchase  and  meets  ap- 
plicable standards,  if  any;  and 

(c)  Was  secured  by  the  individual 
within  a  period  of  time  and  at  a  cost 
which  were  approved  by  the  State  agency. 

§  228.48      Confidentiality  regarding  serv- 
ices to  drug  and  alcohol  abusers. 

States  providing  services  to  drug  and 
alcohol  abusers  shall  safeguard  informa- 
tion about  such  services  and  recipients 
by  applying  the  provisions  of  section  333 
of  the  CcHnprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment,  and 
Rehabilitation  Act  of  1970  (as  amended 
by  section  122(a)  of  Pub.  L.  93-282),  as 
implemented  by  regulations  at  42  CFR 
Part  2. 

Subpart  E — Limitations:  Financial 

§  228.50     Services   and   individuals   cov- 
ered in  the  services  plan. 

(a)  FFP  is  available  with  respect  to 
any  expenditures  for  the  provision  of  any 
service  for  any  individual  only  when: 


(1)  The  State's  services  plan  meets  the 
requirements  of  Subpart  C,  and 

(2)  The  final  services  plan  (including 
any  amendments  published  in  final)  in 
effect  when  the  service  is  provided  to  the 
individual  includes  the  provision  of  that 
service  to  a  category  of  individuals  which 
includes  that  individual. 

(3)  The  State  plan  is  approved  as 
meeting  the  requirements  of  Subpart  B 
of  this  Part. 

§  228.51     Matching  rates. 

(a)  Seventy-five  percent  FFP.  FFP  is 
available  at  the  75  percent  rate  for  serv- 
ice costs  and  for  personnel  training  and 
retraining  directly  related  to  the  pro- 
vision of  services  under  the  services  plan. 

(b)  Ninety  percent  FFP.  Notwith- 
standing paragraph  (a)  of  this  section, 
FFP  is  available  at  the  90  percent  rate  for 
costs  of  family  planning  services  pro- 
vided under  the  services  plan. 

(c)  One  hundred  percent  FFP.  Not- 
withstanding paragraph  (a)  of  this  sec- 
tion, FFP  is  available  at  the  100  percent 
rate  up  to  the  State's  share  of  the  addi- 
tional allotments  described  in  §  228.52(c) 
(3) .  The  purpose  of  the  additional  funds 
is  to  encourage  States  to  the  maximum 
extent  they  determine  to  be  feasible  to 
promote  the  emplosmient  of  AFDC  re- 
cipients in  jobs  related  to  day  care 
services. 

(1)  During  fiscal  year  1977,  100  per- 
cent FFP  is  available  for: 

(i)  Day  care  services  provided  to  chil- 
dren in  day  care  centers,  group  day  care 
homes,  and  family  day  care  homes,  which 
are  licensed  by  the  State  for  child  day 
care  services  and  otherwise  meet  the  re- 
quirements of  §  228.42(a)  (2)  as  modified 
by  the  provisions  of  §  228.42(c)  and  (d) . 

(ii)  Day  care  services  provided  to  chil- 
dren in  their  own  homes  in  accordance 
with  §  228.42(a)(1);  and 

(iii)  Staff  activities  in  direct  support  of 
the  child  day  care  services  such  as:  li- 
censing homes  or  facilities  used  by  title 
XX  children,  monitoring  title  XX  child 
care  services  delivery,  and  training  staff 
in  accordance  with  Subpart  H  of  this 
Part. 

(2)  During  the  transition  quarter  (July 
1,  1976  through  September  30,  1976)  and 
the  1977  fiscal  year,  100  percent  FFP  is 
available  for  grants  by  States  to  child  day 
care  providers  to  employ  welfare  recipi- 
ents, in  accordance  with  Subpart  J. 

§  228.52     Allotments  to  States. 

(a)  Basic  Limitation.  The  amount  of 
Federal  funds  payable  to  the  50  States 
and  the  District  of  Columbia  under  this 
Part  for  any  fiscal  year  with  respect  to 
expenditiu-es  for  services  under  the  serv- 
ices plan  (other  than  expenditures  for 
personnel  training  or  retraining  directly 
related  to  the  provision  of  services)  may 
not  exceed  the  allotment  set  forth  in  this 
section. 

(b)  Allotments  for  fiscal  year  begin- 
ning July  1,  1975.  The  allotment  of  each 
State  for  the  fiscal  year  beginning  July  1, 
1975,  shall  be  the  allotment  of  the  State 
for  that  fiscal  year  as  determined  under 
section  1130  of  the  Act.  In  determining, 
for  the  purposes  of  that  limitation,  the 
total  amount  of  the  payments  made  to 
any  State  with  respect  to  expenditures 
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during  that  fiscal  year,  there  shall  be 
Included  the  amoimt  ot  any  payments 
made  to  the  State  that  &re  chargeable 
against  the  allotment  of  the  State  for 
the  fiscal  year  beginning  July  1,  1975, 
under  section  1130. 

(c)  Allotments  for  fiscal  years  begin- 
ning after  June  30,  1976.  (1)  The  allot- 
ment of  each  State  for  each  fiscal  year 
begirming  after  June  30,  1976,  shall  be 
an  amoimt  which  bears  the  same  ratio 
to  $2,500  million  sis  the  population  of 
such  State  bears  to  the  population  of  all 
the  States. 

(2)  The  allotment  for  each  State  will 
be  promulgated  for  each  fiscal  year  by 
the  Secretary  prior  to  the  first  day  of 
the  third  month  of  the  preceding  fiscal 
year,  on  the  basis  of  the  population  of 
each  State  and  of  all  the  States  as  de- 
termined on  the  basis  of  the  most  recent 
satisfactory  data  available  from  the 
Department  of  Commerce. 

(3)  (i)  The  basic  allotment  described 
in  paragraph  (c)  (1)  of  this  section  shall 
be  increased  by  an  amoimt  which  bears 
the  same  ratio  to  $40  million  for  the 
transition  quarter  (July  1,  1976  through 
September  30,  1976)  and  to  $200  million 
In  the  1977  fiscal  year  as  the  population 
for  such  State  bears  to  the  population  of 
all  States.  The  amount  of  these  addi- 
tional allotments  payable  to  each  State 
shall  be  the  lesser  of: 

(A)  The  amount  of  each  additional  al- 
lotment; or 

(B)  The  amount  of  actual  expenditures 
Incurred  for  the  provision  of  child  day 
care  services  and  for  grants  by  States  to 
child  day  care  providers  for  the  employ- 
ment of  welfare  recipients. 

(d)  Certification  of  allotment  need. 
(1)  Each  fiscal  year,  each  State  shall 
certify  to  the  Secretary,  within  30  days 
after  the  beginning  of  the  fiscal  year, 
whether  the  amount  of  its  allotment  is 
greater  or  less  than  the  amount  needed 
by  the  State  for  such  fiscal  year  and,  if 
so,  the  amount  by  which  the  amount  of 
such  {dlotment  is  greater  than  such  need. 

(2)  If  any  State  certifies 'in  accord- 
ance with  paragraph  (d)  (1)  of  this  sec- 
tlcm,  that  the  amount  of  its  allotment 
for  any  fiscal  year  is  in  excess -of  Its  ne^d 
for  such  year,  the  amount  of  the  limita- 
tion of  such  State  for  such  year  shall  be 
adjusted  downward  by  the  amount  of 
such  excess. 

(3)  Of  the  amounts  made  available 
pursuant  to  paragraph  (d)  (2)  of  this  sec- 
tion, the  Secretary  shall  allot  to  the  juris- 
diction of  Puerto  Rico  $15,000,000,  to  the 
jurisdiction  of  Guam  $500,000.  and  to  the 
jurlsdicti<m  of  the  Virgin  Islands  $500,- 
000,  which  shall  be  available  to  each  such 
jurisdiction  in  addition  to  smiounts  avail- 
able imder  Section  1108  of  the  Act  for 
the  purpose  of  matching  the  expendi- 
tures of  such  jurisdictions  for  services 
pursuant  to  sections  3(a)  (4)  and  (S). 
403(a)(3),  1003(a)  (3)  and  (4),  1403(a) 
(3)  and  (4),  and  1603(a)  (4)  and  (5) 
of  the  Act,  except  that,  if  the  amounts 
made  available  pursuant  to  paragraph 
(d)  (2)  of  this  section  are  less  than  $16,- 
000,000,  such  amounts  as  are  available 
shall  be  allotted  to  each  of  the  three 
jurisdictions  In  proportion  to  their  re- 
spective populations. 


(e)  Date  of  Ependiture.  For  purposes  of 
this  section,  expenditures  for  services 
are  ordinarily  considered  to  be  incurred 
on  the  date  on  which  the  State  or  local 
agency  mi^es  payment  or  the  date  to 
which  the  expenditure  was  allocated, 
pursuant  to  the  cost  principles  of  Sub- 
part Q  of  45  CFR  Part  74  and  the  cost 
allocation  procedures  of  45  CFR  205.150. 
In  the  case  of  local  administration,  the 
date  of  expenditures  by  the  local  agency 
governs.  In  the  case  of  purchase  of  serv- 
ices from  another  public  age^ey,  the  date 
of  expenditure  by  such  otheE-i>ublic  agen- 
cy governs.  Different  rulesVmay  be  ap- 
plied with  respect  to  a  State,  either  gen- 
erally or  for  particular  classes  of  expen- 
ditures, only  upon  justification  by  the 
State  to  the  Administrator  and  approval 
by  him.  In  reviewing  State  requests  for 
approval,  the  Administrator  will  consider 
generally  applicable  State  law,  consist- 
ency of  State  practice,  particularly  in  re- 
lation to  periods  prior  to  October  1,  1975, 
and  other  factors  relevant  to  the  pur- 
poses of  this  section. 

(f»  Procedures  for  making  grants  to 
States.  See  45  CFR  Part  201. 

§  228.53     Public  sources  of  Staters  share. 

(a)  Funds  available  for  .  matching. 
Public  funds  used  by  the  State  or  local 
agency  for  Its  services  programs,  includ- 
ing training  and  other  administrative 
functions,  may  be  considered  as  the 
State's  share  in  claiming  FFP  only  where 
such  funds  are: 

(1)  Appropriated  directly  to  the  State 
or  local  agency;  or 

(2)  Funds  of  another  public  agency 
(including  Indian  tribes)  which  are: 

(i)  Transferred  to  the  State  or  local 
agency  and  are  under  its  administrative 
control;  or 

(ii)  Certified  by  the  contributing  pub- 
lic agency  as  representing  expenditures 
for  services  eligible  for  FFP  under  this 
Part;  or 

(111)  Representing  value,  as  determined 
in  accordance  with  45  CFR  74.53(b)  and 
(c),  and  Appendix  C,  Part  n,  B.ll  of  45 
CFR  74,  of  goods  or  prcqierty  provided 
by  a  public  agency  even  If  the  agency 
does  not  incur  any  cttrrent  expenditures 
for  such  goods  or  pr(^;>erty  during  the 
period  of  their  use  in  the  services 
program. 

(b)  Funds  not  available  for  matching. 
Notwithstanding  paragraph  (a)  of  this 
section,  public  funds  used  by  the  State 
or  local  agency  for  Its  services  programs 
may  not  be  used  as  the  State's  share  In 
claiming  FFP  where  such  fimds  are: 

(1)  Federal  funds  not  authorized  by 
Federal  law  to  be  used  to  match  other 
Federal  funds;  or 

(2)  Used  to  match  other  Federal 
funds. 

§  228.54     Private  sources  of  State's  share. 

(a)  Funds  available  for  matching. 
Funds  donated  from  private  sources  for 
services,  training,  or  other  administrative 
functions  may  be  considered  as  State 
funds  in  claiming  FFP  only  where  such 
funds  are: 

(1)  Transferred  to  the  State  or  local 
agency  and  imder  Its  administrative 
control: 


(2)  Donated  to  the  State,  without  re- 
strictions as  to  use,  other  than  restric- 
tions as  to  the  services,  administration  or 
training  with  respect  to  which  Che  fimds 
are  to  be  used  Imposed  by  a  donor  who 
is  not  a  sponsor  or  operator  of  a  program 
to  provide  those  services,  or  the  geo- 
graphic area  in  which  the  services  with 
respect  to  which  the  contribution  Is  used 
are  to  be  provided;  and 

(3)  Not  used  to  purchase  services  from 
the  donor  unless  the  donor  ,1s  a  nonprofit 
organization  and  it  Is  an  Independent 
decision  of  the  State  agency  to  purchase 
services  from  the  donor. 

lb)  For  purposes  of  this  Part,  a  volun- 
tarj'  federated  fund-raising  organization 
is  not  cpnsldered  to  be  a  sponsor  or 
operator  of  a  service  faculty,  and  mem- 
ber agencies  are  considered  separate 
autonomous  entities  so  long  as  control  by 
interlocking  board  meml>ership  or  other 
means  does  not  exist. 


§  228.55 
§  228.56 


r  Reserved  ] 

Fifty  Percent  Rule. 


(a>  If  one-half  of  the  Federal  funds 
to  which  the  State  is  otherwise  entitled 
is  greater  than  the  amount  of  the  aggre- 
gate expenditures  (comt^ed  State  and 
Federal)  made  under  the  program  for 
Individuals  Identified  In  this  paragraph, 
such  Federal  funds  will  be  adjusted  so 
the  total  Federal  reimbursement  does  not 
exceed  twice  the  amount  of  the  total 
expenditures  in  b^ialf  of  those  Indi- 
viduals: 

(1)  Who  are  receiving  aid  under  the 
plan  of  the  State  approved  under  part  A 
of  title  IV  or  who  are  eligible  to  receive 
such  aid;  or 

(2)  Whose  needs  are  taken  Into  ac- 
count In  determining  the  needs  of  an 
individual  who  is  receiving  aid  under  the 
plan  of  the  State  approved  tmder  part 
A  of  title  rv,  or  who  are  eligible  to  have 
their  needs  taken  Into  account  in  deter- 
mining the  needs  of  an  Individual  who 
is  receiving  or  is  dlgible  to  receive  such 
aid;  or 

(3)  With  respect  to  whom  supplemen- 
tary secinlty  income  benefits  imder  title 
XVI  or  State  supplementary  payments, 
are  being  paid,  or  who  are  eUglUe  to 
have  such  benefits  or  payments  paid 
with  respect  to  than;  or 

(4)  Whose  Income  and  resources  are 
takiax  Into  account  In  determining  the 
amount  of  sui^lemental  security  income 
benefits  or  State  supplementary  pay- 
ments being  paid  with  respect  to  an  In- 
divldu£d,  or  whose  Income  and  resources 
would  be  taken  Into  accotmt  In  deter- 
mining the  amount  of  such  benefits  or 
payments  to  be  paid  with  respect  to  an 
individual  who  is  eligible  to  have  such 
benefits  or  payments  paid  with  respect  to 
him,  or 

(5)  Who  are  eligible  for  medical  as- 
sistance under  the  plan  of  the  State  ap- 
proved under  title  XIX. 

(b)  In  accounting  fcH-  costs  of  services 
to  meet  the  requirements  of  paragraph 
(a)  of  thissecti<m: 

(1)  In  lieu  of  accounting  fw  the  status 
of  each  person  receiving  a  service  oo.  the 
basis  of  group  determlnatkn  of  eligibil- 
ity. States  may  use  generally  acc^ted 
statistical  sampling  procedures. 
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(2>  Regardlxkg  services  to  persoiu  who 
receive  services  without  nlerard  to  Income 
(family  planning  servlcrs.  senrlov  to 
prevent  or  remedy  abuse- neglect  or  ex- 
ploitation of  children  ane«  adults,  and  In- 
fonnatlon  and  referral  4»rvlces),  States 
may  use  any  approprlae  method,  in- 
cluding generally  accepte )  sampling  pro- 
cedures or  allocation  of  q(tets  to  the  Bai- 
lees provided  these  persf  ps  In  the  same 
ratio  as  the  known  cost  qL  all  other  serv- 
ices distributed  for  the^  percent  rule. 
.  (3)  States  shall  deem  .grants  made  by 
them  to  child  day  care  providers  for  the 
employment  of  welfare  recipients,  to  be 
expenditures  for  chQd  daj7  care  services 
xnade  on  behalf  of  AFDC  recipients. 

Subpart  F — Limitatiofi^  Individuals 
Served,  Eligibility  imd  Fees 

§  228.60     Persons  ellgibf;  and  access  to 

services.  ■  ' 

x.    

(a)  Conditions  for  FF/.  FFP  is  avail- 
able in  expenditures  for:.«ervices  to  In- 
dividuals provided  that:   ' 

(1)  The  service  is  %cluded  in  the 
State's  services  plan; 

(2)  The  individual  who  receives  the 
service  is  a  member  of  one  of  the  cate- 
gories covered  by  the  State's  services 
plan;  and 

(3)  Such  individual  was  eligible  under 
the  provisions  of  this  section  and  those 
of  S  228.61  at  the  time  of  receipt  of  the 
service. 

(b)  Categories  of  individuals  who  may 
receive  services. 

(1)  Income  maintenance  status,  "nie 
following  individuals  are  eligible  on  the 
basis  of  income  maintenance  status: 

(1)  Recipients  of  AFDC;  and 

(II)  Those  persons  whose  needs  were 
taken  Into  account  in  determining  the 
needs  of  AFDC  recipients;  and 

(III)  Recipients  of  SSI  benefits  or  State 
supplementary  payments. 

(2)  Income  status.  Individuals  other 
than  those  described  In  paragraph  (b) 
(1)  of  this  section,  are  eligible  If  the 
family's  monthly  gross  income  is  less 
than  115  percent  (or.  at  State  option,  a 
lower  percentage)  of  the  median  income 
of  a  family  of  four  in  the  State  adjusted 
for  size  of  fsunily,  subject  to  the  limita- 
tions set  forth  in  §  228.62.  Income  status 
Individuals  include  those  whose  eligibility 
Is  determined  on  a  group  basis. 

(3)  Without  regard  to  income.  Indi- 
viduals may  be  provided  family  planning 
services  under  S  228.63,  information  or 
referral  services  under  §  228.64,  or  serv- 
ices to  prevent  or  remedy  c/bglect,  abuse, 
or  exploitation  of  children  or  adults 
under  S  228.65.  without  regard  to  Income 
at  State  option  if  the  State  so  provides 
In  Its  services  plan. 

(c)  Median  income.  On  or  before  De- 
cember 1  of  each  year,  beginning  with 
calendar  year  1975,  the  Secretary  will 
promulgate  the  median  Income  for  a 
family  of  four  for  each  State  and  for  the 
50  States  and  the  E>lstrlct  of  Columbia. 
This  promulgation  shall  be  used  for  pur- 
poses of  determining  eligibility  and  estab- 
lishing fees  In  the  following  Federal  or 
State  fiscal  year. 

(d)  Income  levels  as  JjaseUnes  for  fee 
imposition.  ^ 
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(1)  Elxcept  for  Individuals  whose  eli- 
gibility Is  determined  on  a  group  basis. 
Individuals  whose  eligibility  is  based  oa 
Income  status  shall  be  subject  to  im- 
position of  a  fee  for  service  (in  accord- 
ance with  8  228.62)  If  their  family's 
monthly  gross  income  exceeds  80  per- 
cent of  the  median  income  of  a  family 
of  four  in  the  State  or  the  median  in-  . 
come  of  a  family  of  four  In  aU  States, 
whichever  Is  less,  and  does  not  exceed 
115  percent  of  the  median  income  of  a 
family  of  four  in  the  State,  adjusted  for 
family  size. 

(2)  The  median  Incomes  (at  80  per- 
cent and  115  percent)  as  calculated  in 
paragraph  (d)(1)  of  this  section  for  a 
family  of  four,  shall  be  adjiisted  for  fam- 
ily size  according  to  the  following  i>er- 
centages: 

(I)  One  person — 52  percent. 

(II)  Two  person  faniily — 68  percent, 
(ill)  Three  person  family — 84  percent 
(Iv)  Four  person  family — 100  percent. 
(V)  Five  person  family — 116  percent, 
(vi)    Six  person  family — 132  percent 
(vii)  For  each  addltionEd  faniily  mem- 
ber above  six  persons,  the  State  shall 
add  3  percentage  points  to  the  percent- 
age for  a  f sunlly  of  six. 

(3)  For  discretionary  fees  applicable 
to  persons  who  are  at  or  below  the  lower 
level  median  Income  described  in  para- 
graph fd)  (1)  of  this  section,  or  are  eli- 
gible on  the  basis  of  income  mainte- 
nance status,  or  who  may  receive  serv- 
ices without  regard  to  income,  see  §  228.- 
62(b). 

(e)  Income  levels  for  services.  So  long 
as  the  State  observes  the  baselines  for 
Income  levels  for  Imposition  of  fees  es- 
tablished pursuant  to  paragraph  (d>  (1) 
of  this  section,  it  may  establish  Income 
levels  for  services: 

(1)  At  any  level  lower  than  115  per- 
cent of  the  median  Income  of  the  State; 

(2)  At  different  levels  for  different 
services  lurider  the  services  plan; 

(3)  At  different  levels  for  different 
categories  of  individuals ; 

(4)  At  different  levels  in  different  geo- 
graphic areas:  or 

(5)  At  different  levels  for  different 
sizes  of  families  within  the  limits  for 
eligibility  and  fees  set  forth  in  para- 
graph (d)  (2)  of  this  section. 

(f)  Opportunity  to  apply:  The  State 
shall  assure  that  each  Individual  wishing 
to  do  so  has  an  opportunity  to  apply  for 
services  without  delay.  The  State  shall 
use  the  following  Intake  process  for  in- 
dividuals seeking  service: 

(1)  Determination  of  eligibility.  I 

(1)   When    eligibility    must   be   deter-' 
mined  on  an  individual  basis,  the  State 
shall  require  a  written  signed  applica- 
tion containing  the--necessary  informa- 
tion. 

(A)  The  application  shall  be  in  a  form 
prescribed  by  the  State  and  the  appli- 
cant shall  certify  that  the  Information 
submitted  Is  correct. 

(B)  The  application  may  be  filed  by 
the  applicant  himself  or  by  his  author- 
ized representative;  or  where  the  appli- 
cant Is  incompetent  or  incapacitated  or 
in  an  emergency,  by  someone  acting  re- 
sponsibly for  hlin.  Including  agerlcy 
staff. 


(11)  No  writtoi  ^K^catl<m  Is  necessary 
for  services  available  without  regard  to 
Income. 

(ill)  No  written  application  Is  neces- 
sary for  individuals  whose  eligibility  Is 
determined  on  a  group  basis. 

(2)  Reouest  for  services.  Exc^t  as  de- 
scribed In  paragraph  (f)  (2)  (iv)  (B)  of 
this  section,  the  State  shall  document 
each  request  for  service  for  purposes  of 
FFP  as  well  as  for  fair  hearings  and  as 
evidence  of  the  volimtary  nature  of  the 
request  for  service.  Documentation  may 
be  accomplished  through  submission  of 
a  written  request  by  an  ind!mdu^  need- 
ing service  or  his  representatR^  or  by 
the  recording  of  information  elicited  by 
the  agency,  except  that  a  request  for 
family  planning  services  (whether  or  not 
it  is  a  "universal"  service)  must  be  In 
writing  in  order  to  verify  that  It  was  re- 
quested voluntarily.  With  respect  to  the 
following: 

(i)  When  an  individual  has  had  eligi- 
bility determined  on  an  individual  basis, 
the  written  application  for  eligibility 
determination  may  be  deemed  a  request 
for  services  (unless  the  State  has  a 
separate  process  for  requesting  services) . 
and  may  serve  as  initial  documentatlcm. 
Subsequent  requests  for  services  from 
such  an  eligible  Individual  shall  be  docu- 
mented as  described  in  paragraph  (f)  (2) 
of  this  section. 

(Ii>  For  protective  services,  an  accept- 
able alternative  to  a  request  for  services 
is  a  dated  agency  record  that  dociunents 
the  circumstances  of  actual  or  potential 
abuse,  neglect,  or  exploitation  of  a  chfld 
or  adult. 

(ill)  For  requests  for  Information  and 
referral  services,  the  State  shall  estab- 
lish a  procedure  for  documenting  the 
number  and  nature  of  the  requests. 

(iv)  When  eligibility  is  determined  on 
a  group  basis  in  accordance  with  §  228.- 
61,  requests  for  services  shall  be  handled 
in  one  of  two  different  ways : 

(A)  If  the  State  has  established 
specific  conditions  (other  than  Income) 
or  characteristics  as  a  condition  prec- 
edent to  the  receipt  of  a  service  on 
the  basis  of  group  eligibility,  the  State 
shall,  in  the  intake  process,  elicit  infor- 
mation necessary  to  determine  whether 
an  individual  meets  the  specified  condi- 
tions or  has  the  characteristics  for  mem- 
bership in  the.  group  (e.g.— if  eligibility 
for  homemaker  services  to  teenage  par- 
ents maintaining  their  own  homes  in 
public  housing  is  determined  on  a  group 
basis,  the  intake  process  shall  elicit  a 
statement  regarding  age,  parenthood, 
address,  and  maintenance  of  one's  own 
home> . 

(B)  If  the  State  has  concluded  .solely 
on  the  basts  of  the  nature  of  a  service 
and/or  the  location  where  it  will  be  pro- 
vided (e.g. — recreation  services  in  spec- 
ified senior  centers  or  day  care  services 
for  migrant  children) ,  that  substantially 
all  of  the  Individuals  who  would  apply 
for  the  service  are  members  of  families 
with  gross  monthly  Incomes  of  90  per- 
cent or  less  of  the  State's  median  Income, 
adjusted  for  family  size,  no  information 
need  be  elicited  at  intake  or  documenta- 
tion made  except  as  to  the  numbers 
served.  Ilie  presence  of  the  individual  at 
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the  ser\'ice  site  or  participation  in  the 
service  is  deemed  a  request  for  services, 
(g)  Prompt  action  on  eliffibility  appli- 
cations and  requests  for  service. 

(1)  A  decision  shall  be  made  on  all 
applications  within  time  standards 
established  by  the  State  agency  pursu- 
ant to  S  228.6,  but  not  to  exceed  30 
calendar  days  from  the  date  of  applica- 
tion. 

(2)  The  agency  shall  notify  applicants 
about  their  eligibility  within  15  calendar 
days  after  it  makes  a  decision.  The  date 
of  each  notification  shall  be  entered  in 
the  case  record.  Applicants  found  to  be 
eligible  shall  be  notified  orally  or  in  writ- 
ing; those  found  to  be  ineligible  shall 
be  notified  in  writing  unless  the  re- 
quested service  Is  provided  by  that  agency 
to  them  through  another  fimding  source. 

(3)  Unless  a  service  is  denied,  the  State 
shall  provide  the  service  requested  with 
reasonable  promptness.  "Provide  the 
service"  means  actual  provision  of  the 
service  or  arrangement  for  its  provision 
at  an  appropriate  later  date.  "Reasonable 
promptness"  is  accomplished  when  the 
State  provides  the  service: 

(1)  Within  15  calendar  days  after 
notification  of  eligibility;  or 

(11)  Within  30  calendar  days  after  ac- 
ceptance of  a  request  for  service. 
If  the  service  is  denied,  the  State  shall 
notify  the  applicant  In  writing  of  the 
denial  within  these  same  time  limits. 

(h)  Notification  of  right  to  a  fair  hear- 
ing. At  the  time  of  application  or  request 
for  services,  each  Individual  shall  be 
given  information  about  the  right  to  re- 
quest and  obtain  a  fair  hearing,  in  ac- 
cordance with  S  228.14. 

§  228.61      Determination      and      reiictrr- 
mination  of  eligibilily. 

(a)  Methods  of  determining  (or  rede- 
termining) eliafbility.  (1)  Standards  and 
methods  for  determination  of  eligibility 
win  be  consistent  with  the  objectives  of 
the  program,  and  will  respect  the  rights 
of  individuals  imder  the  United  States 
CcHistltutlon,  the  Social  Security  Act, 
title  VI  of  the  Civil  Rights  Act  of  1964, 
and  all  other  relevant  provislcms  of  Fed- 
eral and  State  laws. 

(2)  States  may  establish  any  method 
or  methods.  Including  a  declaration 
method,  for  determining  Individual  eligi- 
bility in  accordance  with  §  228.60  and 
S  228.66. 

(1)  A  determination  of  individual  eligi- 
bility means  a  decision,  reflected  in  the 
State's  records,  based  on  a  dated  and 
signed  application  and  sufficient  infor- 
mation which  would  lead  a  reasonable 
person  to  ccmclude  that  the  criteria  set 
forth  in  §  228.60  have  been  met  Emd  the 
individual  Is  eligible  to  receive  services  on 
the  basis  of  Income  or  income  mainte- 
nance statiis. 

(A)  Documentation  method  means 
that  the  State  has  sought  and  obtained 
verification  regarding  the  source  and 
amount  of  the  gross  fsunily  mcmthly  in- 
come of  the  individual  applying,  or  has 
verified  his  Income  maintenance  status. 

(B)  Declaration  method  means  accept- 
ance of  an  individual's  statements  re- 
garding the  source  and  amoimt  of  his 
family's  gross  monthly  income,  and  the 


income  maintenance  status  as  described 
in  §  228.60(b)  (1) )  of  any  member  of  the 
family. 

(11)  (For  group  determination  of  eligi- 
bility, see  pcutigraph  (2)  of  this  section 
and  S  228.60(f)  (2)  (iv).) 

(3)  (1)  States  may  determine  eligibility 
on  a  group  basis  if,  upon  consideration 
of  one  or  more  of  the  following  factors, 

v^wlth  respect  to  a  particular  service,  they 
can  reasonably  conclude  without  individ- 
ual determination  that  substantially  al\ 
members  of  the  group  who  receh'e  the 
particular  service  are  members  of  fami- 
lies with  monthly  gross  Incomes  of  not 
more  than  90  percent  of  the  State's  me- 
dian income,  adjusted  for  family  size: 

(A)  The  geographic  area  in  which  a 
particular  service  is  provided; 

(B)  The  characteristics  of  the  com- 
munity In  which  the  service  is  prortded; 

(O  The  nature  of  the  service  pro- 
vided; 

(D)  The  conditions,  other  than  in- 
come, of  eligibility  to  receive  the  service; 
or 

(E)  Other  factors  surrounding  provi- 
sion of  the  service. 

(11)  "Substantially  all"  means  that  no 
less  than  75  percent  of  the  persons  pro- 
vided a  service  on  the  basis  of  group 
eligibility  determination  shall  be  mem- 
bers of  families  whose  gross  monthly  in- 
comes are  no  more  than  90  percent  of 
the  State's  median  income,  adjusted  for 
family  size. 

(ill)  There  are  no  mandatory  fees,  as 
defined  in  §  228.62(a) ,  for  persons  whose 
eligibility  is  determined  on  a  group  basis. 

(iv)  Group  determination  of  eligibility 
may  be  used  for  any  service  except,  that 
for  child  day  care,  it  is  limited  to  the 
children  of  migratory  workers. 

(4)  States  may  use  one  method  for 
determining  eligibility  for  all  services, 
categories  of  individuals  and  geographic 
areas,  or  they  may  use  different  methods 
for  different  services,  different  categories 
of  individuals  and  different  geographic 
areas. 

(5)  States  shall  have  available  for 
Federal  review  a  written  descriptiorl  of 
the  method  (s)  they  have  established  for 
determining  and  redetermining  eligibil- 
ity. 

(b)  Conditions  for  FFP.  (1)  Regardless 
of  the  method  chosen  for  determination 
or  redetermination  of  eligibility: 

(1)  FFP  is  available  in  the  cost  of  serv- 
ices provided  prior  to  the  actual  date  of 
an  initial  determination  of  eligibility 
only  if  such  determination  is  made  with- 
in 30  days  of  the  date  of  application  and 
the  Individual  is  pr<H?erly  determined  to 
have  been  eligible  when  the  services  were 
initiated. 

(11)  When  a  recipient  of  ser\'ices  was 
improperly  determined  to  be  eligible, 
FFP  is  not  available  in  the  cost  of  serv- 
ices provided  during  the  period  of  im- 
properly determined  eligibility. 

(2)  When  an  individual  properly  de- 
termined to  be  eligible  on  the  basis  of  in- 
formation available  to  the  agency  at  the 
time  of  determination  of  eligibility  is 
subsequently  found  Ineligible,  FFP  is 
available  until  the  end  of  the  month  in 
which  he  is  determined  ineligible. 


A  proper  determination  of  eligibility  is  a 
determination  which  is  based  on  a  cor- 
rect assessment  on  the  Information  avail- 
able to  the  agency  at  the  time  of  such 
determination,  provided  that  all  infor- 
mation necessary  to  make  a  determina- 
tion is  available;  a  proper  redetermina- 
tion is  one  which  meets  those  criteria 
and.  in  addition.  Is  made  within  the  time 
limits  established  by  paragraph  <c"  of 
this  section. 

ic^  When  redetermination  shall  be 
made. 

( 1 1  Redetermination  of  eligibility  shall 
be  made  for  persons  whose  eligibility  is 
determined  on  an  individual  basis : 

(1)  When  required  oa  the  basis  of  in- 
formation the  agency  has  obtained  about 
anticipated  changes  in  the  tndlvlduars 
situation; 

(11)  Promptly,  not  to  exceed  30  days, 
after  information  is  obtained  about 
changes  which  have  occurred  in  the  in- 
dividual's circumstances  that  may  make 
him   ineligible;  and 

(ill)  Periodically,  but  not  less  fre- 
quently than  every  6  months  except  that 
for  Individuals  whose  family  gross 
monthly  Income  at  the  time  of  deter- 
mination is  derived  exclusive  from  pen- 
sions, or  social  security  benefits,  or  SSI. 
or  a  combination  thereof,  redetermina- 
tion may  be  made  at  12-month  intervals. 

(2)  n  the  State  has  established  specific 
conditions  or  characteristics  as  a  condi- 
tion precedent  to  the  receipt  of  a  service 
on  the  basis  of  group  eligibility  (and,  in 
accordance  with  S  228.80(g)  (2)  (iv)  (A), 
has  elicited  Information  at  Intake  that 
individuals  applying  for  the  service  meet 
the  conditions  or  have  the  characteristics 
for  m^nbership  in  the  group),  ft  shall, 
unless  the  characterlstJe  Is  Irreversible 
(such  as  being  above  a  certain  age) ,  re- 
determine the  eligibility  of  these  individ- 
uals as  follows: 

(1)  When  the  conditions  or  character- 
istics established  by  the  State  are  apt  to 
change  in  regard  to  an  Individual  (siich 
as  place  of  residence,  marital  status,  chil- 
dren living  in  the  home) .  the  State  shall 
ascertain  not  less  frequently  than  every 
6  mcHiths  whether  persons  receiving  the 
service  on  a  group  eligibility  basis  still 
meet  the  conditions  or  have  the  charac- 
teristics which  made  them  members  of 
the  group;  or 

(ii)  When  the  conditions  or  charac- 
teristics established  by  the  State  are  not 
apt  to  change  substantially  In  regard  to 
an  individual  (such  as  a  physical  dis- 
ability) ,  the  State  shall  ascertain  not  less 
frequently  ttian  <»ice  a  yeau-  wheUier 
persons  receiving  the  service  on  a  group 
eligibility  basis  still  meet  the  conditions 
or  have  the  characteristics  which  made 
them  members  of  the  group. 

(iii)  The  State  shall  discontinue  pro- 
viding the  service  on  the  basis  of  group 
eligibility  determination  by  the  end  of 
the  month  in  which  it  finds  persons  who 
no  longer  meet  the  conditions  or  have  the 
characteristics  required  for  group  mem- 
bership. 

(d)  Validatidn  of  "substantially  all" 
basis  for  establishing  a  group: 

(1)  Each  group  ot  persons  receiving 
a  service  on  the  basis  of  group  deter- 
mination of  eligibility  shall  be  subject 
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to  a  validation  check  of  whether  at  least 
75  percent  of  those  receiving  the  service 
are  members  of  families  with  gross 
monthly  incomes  of  no  more  than  90 
percent  of  the  State's  median  income, 
adjusted  for  family  size. 

(2)  States  shall  conduct  their  initial 
validation  check  not  later  than  6  months 
after  they  have  started  providing  a  serv- 
ice to  individuals  on  the  basis  of  group 
eligibility.  (If  a  State  claims  expendi- 
tures for  services  on  a  group  determi- 
nation of  eligibility  basis  retroactively. 
as  permitted  to  October  1,  1975,  the 
validation  shall  be  made  by  no  later 
than  March  31.  1977.) 

(3)  After  the  initial  validation.  States 
shall  thereafter  conduct  such  valida- 
tions for  the  same  group  no  less  fre- 
quently than  once  a  year. 

(4)  The  validations  may  be  conducted 
on  a  sample  basis.  States  shall  maintain 
a  record  of  how  the  test  was  conducted, 
and  document  the  process  used  and  the 
findings. 

(5)  In  order  to  determine  whether  at 
least  75  percent  of  the  persons  who  re- 
ceive a  particular  service  on  the  basis 
of  group  eligibility  are  In  families  with 
the  specified  income  level.  States  shall 
take  Into  account  the  findings  made  on 
members  of  the  group,  as  described  In 
the  services  nlan. 

(6)  If  a  Sfete  finds  that  less  than  75 
percent  of  the  persons  receiving  a  par- 
ticular service  on  the  basis  of  group  eli- 
gibility meet  the  specified  Income  stand- 
ard, the  State  shall,  within  75  days 
following  such  a  finding: 

(I)  Discontinue  by  the  end  of  the 
month  in  which  the  75th  day  occurs, 
claiming  FFP  for  expenditures  Incurred 
for  the  service  provided  to  persons  in  that 
particular  group  whose  eligibility  has 
been  determined  on  a  group  basis : 

(II)  Amend  the  State's  services  plan 
to  either  delete  the  service,  or  to  pro- 
vide a  new  basis  for  determination  of 
eligibility  to  continue  the  service. 

(ill)  If  the  State  decides  to  continue 
the  service.  FFP  Is  available,  in  accord- 
ance with  the  amended  services  plan, 
for  providing  the  service: 

(A)  On  the  basis  of  individual  eligibil- 
ity; or 

(B)  On  the  basis  of  group  eligibility  if 
the  State  changes  the  conditions  or  char- 
acteristics relative  to  the  group  and  has 
a  reasonable  basis  on  which  to  conclude 
that  with  such  modlflcatlon,  at  least  75 
percent  of  the  Individuals  served  would 
then  be  members  of  families  with  the 
specified  monthly  gross  income. 

(e)  Who  makes  the  determination.  De- 
terminations of  eligibility  shall  be  made 
by  the  State  agency,  or,  pursuant  to  writ- 
ten contract  in  accordance  with  Subpart 
G,  by  a  provider  of  services. 

(f)  Outside  contacts.  (1)  When  the 
provider  agency  determines  eligibility,  It 
shall  inform  thie  applicant  or  recipient 
that,  if  it  Is  necessary  to  contact  outside 
sources  (including  employers)  and  the 
applicant  or  recipient  wishes  to  keep  the 
service  confidential,  he  is  entitled  to  re- 
guest  that  such  contacts  be  made  by  the 
State  agency;  and 
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(2)  The  State  agency,  upon  notifica- 
tion of  the  individual's  request,  shall 
make  the  outside  contacts  and  relay  the 
Information  to  the  provider. 

(g)  State  monitoring  of  eligibility 
process.  Whether  the  determination  of 
eligibility  la  made  by  the  State  or  the 
provider,  the  State  shall  establish  and 
Implement  a  continuing  monitoring 
procedure  to  test  the  ability  of  Its 
method (s)  for  determining  eligibility  to 
correctly  make  those  determinations  and 
shall,  where  erroneous  determinations 
are  disclosed,  take  action  designed  to 
eliminate  such  errors.  A  monitoring  pro- 
cedure under  this  paragraph  may  Include 
the  use  of  statistically  valid  samples. 
Periodic  reports  on  the  State  agency's 
monitoring  procedures,  findings,  and  ac- 
tions under  this  paragraph  will  be  re- 
quired pursuant  to  §  228.17(b) , 

§  228.62      Fees  for  services. 

(a)  Mandatory  fees.  FFP  is  available 
for  a  service  provided  to  an  individual 
whose  eligibility  is  based  on  Income 
status  if  his  family's  monthly  gross  in- 
come exceeds  80  percent  of  the  median 
Income  of  a  family  of  four  in  the  State 
or  the  median  income  of  a  family  of  four 
in  all  States,  whichever  is  less,  and  does 
not  exceed  115  percent  of  the  median  in- 
come of  a  family  of  four  in  the  State, 
adjusted  as  to  family  size,  only  If  a  fee  or 
other  charge,  based  on  a  fee  schedule  in 
accordance  with  paragraph  (c)  of  this 
section,  is  Imposed. 

(b)  Discretionary  fees.  (1)  A  State  may 
Impose  a  fee  or  other  charge  for  any 
service  to  any  individual  who  Is  eligible 
for  services  based  on  Income  maintenance 
status,  or  is  eligible  based  on  Income 
status  and  whose  family's  month  gross 
income  is  less  than  80  percent  of  the 
median  income  of  a  family  of  four  in 
the  State,  adjusted  for  family  size,  or  the 
median  Income  for  a  family  of  four  in  all 
States,  adjusted  for  family  size,  which- 
ever Is  less,  but  only  if  the  fee  or  other 
charge  is  based  on  a  fee  schedule  in  ac- 
cordance with  paragraph  (c)  of  this  sec- 
tion. 

f2)  A  State  may  impose  a  fee  on  in- 
dividuals who  are  provided  services 
without  regard  to  Income  (family  plan- 
ning services,  information  or  referral 
services,  or  services  to  prevent  or  remedy 
abuse,  neglect  or  exploitation  of  children 
and  adults) .  The  fee  shall  be  based  on  a 
fee  schedule  In  accordance  with  para- 
graph (c)  of  this  section  and  be  de- 
scribed in  the  State's  services  plan  in 
accordance  with  §  228.24(c). 

(c)  Criteria  for  fees.  (1)  Fees  estab- 
lished by  the  State  agency: 

(1)  May  be  different  for  different 
services; 

(ii)  May  be  different  for  different  geo- 
graphic areas; 

'  (ill)  Shall  be  reasonably  related  to  the 
individual's  Income;  and 

(Iv)  Shall  not  exceed  the  cost  of  the 
service  to  the  title  XX  agency. 

(2)  Where  several  services  are  pro- 
vided concurrently  to  an  individual,  the 
total  fees  Imposed  shall  not  exceed  the 
amount  reasonably  related  to  his  income. 


(d)  Methods  of  collection.  The  State 
agency  shall : 

(1)  Establish  methods  for  the  collec- 
tion of  any  fee  or  other  charge  imposed; 
and 

(2)  Maintain  evidence  of  a  reasonable 
effort  to  collect  such  fee  or  charge. 

(e)  Disposition  of  fees  collected.  Fees 
collected  from  service  recipients  may  not 
be  used  as  the  non-Federal  matching 
share.  However,  at  State  option,  fees 
may: 

( 1 )  If  provided  for  in  the  purchase  of 
service  agreement,  be  retained  by  the 
provider  and  used  to  expand  the  title 
XX  service  to  eligible  individuals  under 
that  contract;  or 

(2)  Be  used  to  reimburse  the  provider 
If  the  contract  so  specifies,  for  costs 
above  the  negotiated  rate  when  it  is  lower 
than  the  going  rate  in  the  conunimity  for 
the  service.  Any  amount  remaining  after 
such  reimbursement  to  the  provider  for 
these  costs  shall  be  deducted  from  the 
amount  of  expenditures  for  which  FFP 
Is  claimed;  or 

(3)  Be  deducted  from  service  expendi- 
tures before  FFP  Is  claimed. 

(4)  If  collected  by  the  State  in  direct 
delivery  of  a  service,  be  retained  by  the 
State  and  used  only  to  expand  the  serv- 
ice to  ellgibleindividuals. 

(f)  Under  this  provision,  FFP  is  not 
available  In  the  costs  of  any  service  when 
a  provider  Imposes  a  fee  or  charge  other 
than  that  set  by  the  State  agency,  pur- 
suant to  the  purchase  of  service  agree- 
ment under  S  228.70(a)  (7),  described  in 
the  State's  services  plan  pursuant  to 
§  228.24  (c)  and  (d),  and  formulated  In 
accordance  with  paragraph  (c)  of  this 
section. 

§  228.63      Family  planning  services. 

(ai  FFP  is  available  in  the  cost  of 
family  planning  services  provided  with- 
out regard  to  Income. 

(b)  For  purposes  of  this  part,  family 
planning  services  means  counseling,  edu- 
cational and  medical  services  (Including 
diagnosis,  treatment  and  continuing  su- 
pervision, necessary  laboratory  examina- 
tions and  tests,  drugs,  supplies,  devices 
and  related  counseling  furnished,  pre- 
scribed by,  or  under  the  supervision  of,  a 
physician)  to  enable  Individuals  (in- 
cluding minors)  voluntarily  to  limit  their 
family  size,  to  space  their  children,  or  to 
correct  infertility. 

(c)  Where  a  State  authorizes  steriliza- 
tion as  a  family  planning  service,  it  must 
comply  with  the  provisions  of  45  CFR 
205.35. 

§  228.64      Information  and  referral  serv- 
ices. 

FFP  is  available:  (a)  Only  for  infor- 
mation about  services  provided  under 
title  XX  and  related  service  programs, 
brief  assessment  (but  not  diagnosis  and 
evaluation)  to  facilitate  appropriate  re- 
ferral, and  referral  to  and  follow-up 
with  those  community  resources  which 
provide  or  make  available  such  services; 
and  (b)  Only  when  provided  by  an 
agency  that  has  information  and  referral 
as  a  specific  recognized  function  and  that 
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has  a  staff  with  identifiable  tasks  relating 
to  information  smd  ref erraL 

§  228.65  Services  directed  at  the  goal  of 
preventing  or  remedying  neglect, 
abiue,  or  exploitation  of  children  or 
adults  nnable  to  protect  their  o«m 
interests. 

(a)  FFP  is  available  without  regard  to 
income  for  services  directed  at  the  goal 
of  preventing  or  remedying  neglect, 
abuse  or  exploitation  of  chUdren  and 
adults  imable  to  protect  their  own  Inter- 
ests, only  as  follows : 

(1)  With  respect  to  children,  only 
when  provided  to  or  In  behalf  of  an  Indi- 
vidual under  the  age  of  18  who  Is  harmed 
or  threatened  with  harm  through  non- 
accidental  physical  or  mental  Injury,  sex- 
ual abuse  (as  defined  by  State  law) ;  or 
negligent  treatment  or  maltreatment,  in- 
cluding the  lailiire  to  provide  adequate 
food,  clothing,  or  shelter.  For  purposes 
of  this  section,  runaways  are  presumed  to 
be  harmed  or  threatened  with  harm  by 
virtue  of  their  status. 

(2)  With  respect  to  adults,  only,  when 
provided  with  respect  to  Indlvldu^  18 
years  of  age  or  older  unable  to  protect 
their  own  Interests,  harmed  or  threat- 
ened with  harm  through  action  or  In- 
action by  another  individual  or  through 
their  own  actions  due  to  Ignorance,  in- 
competence or  poor  health;  resulting  in 
physical  or  mental  Injury,  neglect  or 
maltreatment,  f  ailtire  to  receive  adequate 
food,  shelter,  or  clothing,  deprivation  of 
entitlements  due  them,  or  wasting  of 
their  resources. 

(3)  In  each  case,  the  State  agency 
shall  document  the  circimistances  which 
lead  it  to  believe  that  the  individual  Is 
subject  to,  or  at  risk  of,  abuse,  neglect  or 
exploitation. 

(4)  No  later  than  six  months  after  the 
case  has  been  opened,  the  State  E«ency 
shall  redocument  and  evaluate  the  clr- 
ciunstances  then  existing  with  respect  to 
abuse,  neglect  or  exploitation  for  the 
purpose  oi  ascertaining  Lf  the  Individual 
still  meets  the  conditions  for  services 
without  regard  to  Income.  Such  redocu- 
mentation  and  evaluation  of  the  circum- 
stances shall  take  place  thereafter  no  less 
frequently  than  at  six-month  Intervals 
if  the  case  remains  open. 

(b)  Except  .in  the  case  of  runaways,  no 
Individual  shall  be  deemed  to  meet  the 
conditions  specified  in  paragraph  (a) 
(1)  or  (2)  of  this  section  merely  because 
he  belongs  to  a  particular  class  (e.g., 
mentally  retarded,  aged,  juvenile  delin- 
quents) ;  each  person  shall  be  individu- 
ally determined  to  meet  the  specified 
criteria. 

(c)  States  may  Include  in  their  services 
plan,  subject  to  the  limitations  of  Sub- 
part' D,  any  appropriate  service  whiclj 
they  plan  to  provide  to  prevent  or  remedy 
abuse,  neglect  or  exploitation  of  children 
or  adults  as  set  forth  in  this  section. 

§  228.66      Monthly  gross  income. 

(a)  Monthly  gross  income  means  the 
monthly  sum  of  Income  received  by  an 
individual  from  the  following  sources 
that  are  identified  by  the  D.S.  Census 
Bureau  in  computing  tiie  median  income : 


(1)  Money,  toages  or  salary — l.e.,  total 
money  earnings  received  for  work  per- 
formed as  an  empkoree.  InrJndtng  wages, 
salary.  Armed  Forces  pay,  commissions, 
tips,  piece-rate  payments,  and  cash  bo- 
nuses eame«.',  before  deductions  are  made 
for  taxes,  bonds,  pensions,  union  dues, 
and  similar  purposes. 

(2)  Net  income  from  Tionfarm  self- 
employment — Le..  groGS  receipts  minus 
expenses  from  cHie's  own  business,  pro- 
fessional enterprise,  or  partnership. 
Gross  receii>ts  include  the  value  ol  all 
goods  sold  and  services  rendered.  Ex- 
penses Include  costs  of  goods  purchased, 
rent,  heat,  light,  power,  depreciation 
charges,  wages  and  salaries  paid,  busi- 
ness taxes  (not  personal  Income  taxes), 
and  similar  costs.  The  value  of  salable 
merchandise  consxuned  by  the  pr(w>rle- 
tors  of  retail  stores  Is  not  Included  as  part 
of  net  income. 

(3)  Net  income  from  farm  self -em- 
ployment— I.e.,  gross  receipts  minus  op- 
erating expenses  from  the  operation  of 
a  farm  by  a  person  on  his  own  account, 
as  an  owner,  renter,  or  sharecropper. 
Gross  receipts  Include  the  value  of  all 
products  sold,  government  crop  loans, 
money  received  from  the  rental  <rf  farm 
equipment  to  others,  and  incidental  re- 
ceipts f  r<Hn  the  sale  of  wood,  sand,  gravel, 
and  similar  items.  Operating  expenses 
include  cost  of  feed,  fertilizer,  seed,  and 
other  farming  supplies,  cash  wages  paid 
to  farmhands,  depreciation  charges,  cash 
rent,  interest  on  farm  mortgages,  farm 
building  repairs,  farm  taxes  (not  State 
and  Federal  Income  taxes),  and  similar 
expenses.  The  value  of  fuel,  food,  or  other 
farm  products  used  for  family  living  is 
not  included  as  part  of  net  Income. 

(4)  Social  Security  Includes  Social 
Security  pensions  and  survivors'  benefits, 
and  permanent  disability  Insurance  pay- 
ments made  by  the  Social  Seciuity  Ad- 
ministration prior  to  deductions  for  med- 
ical Insiunnce  and  railroad  retirement 
insurance  checks  from  the  U.S.  Govern- 
ment. 

(5)  Dividends,  interest  (on  savings  or 
bonds),  income  from  estates  or  trusts, 
net  rental  income  or  royalties  Include 
dividends  from  stockholdings  or  mem- 
bership in  associations.  Interest  on  sav- 
ings or  bonds,  periodic  receipts  from  es- 
tates or  trust  funds,  net  Income  from 
rental  of  a  house,  store,  or  other  property 
to  others,  receipts  from  boarders  or  lodg- 
ers, and  net  royalties. 

(6)  Public  assistance  or  welfare  pay- 
ments Include  public  assistance  payments 
such  as  APDC,  SSI.  State  Supplemental 
Payments,  and  general  assistance. 

(7>  Pensions  and  annuities  include 
pensions  or  retirement  benefits  paid  to  a 
retired  person  or  his  survivors  by  a  for- 
mer employer  or  by  a  union,  either  di- 
rectly or  through  an  Insurance  company; 
periodic  receipts  frcMn  annuities  or  in- 
surance. 

(8)  Unemployment  compensation 
means  compensaticm  received  frtMn  gov- 
ernment unemployment  insurance  agen- 
cies or  private  companies  during  periods 
ot  unemployment  and  any  strike  benefits 
received  from  imion  funds. 


(9)  Worker' t  eompenaation  means 
compensation  received  periodically  from 
private  or  public  insurance  companies 
for  Injurlea  incurred  at  w(»k.  The  cost 
of  this  Insurance  must  have  been  paid  by 
the  employer  and  not  by  the  person. 

(10)  Alimony. 

(11)  C^hild  support. 

(12)  Veterans'  pensions  means  money 
paid  periodically  by  the  Veterans'  Ad- 
ministration to  disabled  members  of  the 
Armed  Forces  or  to  survivors  of  deceased 
veterans,  subsistence  allowances  paid  to 
veterans  for  educatl<xi  and  on-the-job 
training,  as  well  as  so-called  "refimds" 
paid  to  ex-sen'lcemen  as  GI  Insurance 
premivuns. 

Cb)  Exclusions  from  monthly  gross 
income.  Excluded  from  computation  of 
monthly  gross  income  are  the  following : 

(1)  Per  capita  payments  to  or  funds 
held  In  trust  for  any  individual  in  sat- 
isfaction of  a  judgment  ol  the  Indian 
Claims  Commission  or  the  Coiut  of 
Claims; 

(2)  Payments  made  pursuant  to  the 
Alaska  Native  CHalms  Settlement  Act  to 
the  extent  such  payments  are  exempt 
from  taxation  under  section  21(a)  of  the 
Act; 

(3)  Money  received  from  sale  of  prop- 
erty, such  as  stocks,  b<Kids,  a  house,  or 
a  car  (tmless  the  person  was  engaged  In 
the  business  of  selling  such  property  In 
which  case  the  net  proceeds  would  be 
counted  as  Income  from  self  employ- 
ment) ; 

(4)  Withdrawals  of  bank  deposits; 
(5>  Money  borrowed; 

(6)  Tax  refunds; 

(7)  Gifts; 

(8)  Lump  sum  Inheritances  or  insur- 
ance payments; 

(9)  Capital  gains; 

(10)  The  value  of  the  coupon  allot- 
ment und^  the  Food  Stamp  Act  ot  1964, 
as  amended.  In  excess  ot  the  amount 
paid  for  the  coupons; 

(11)  The  value  of  USDA  donated 
foods; 

(12)  The  value  of  supplemental  food 
assistance  under  the  Child  Nutrition  Act 
ot  1966  and  the  special  food  service  pro- 
gram for  children  under  the  National 
School  Lunch  Act.  as  amended; 

(13  >  Any  payment  received  under  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970; 

(14)  Earnings  of  a  child  tmder  14  years 
of  age  (no  Inquiry  shall  be  made) ; 

(15)  Loans  and  grants,  such  as  schol- 
arships, obtained  and  used  imder  condi- 
tions that  preclude  their  use  for  current 
living  costs; 

(16)  Any  grant  or  loan  to  any  under- 
graduate student  for  educational  pur- 
poses made  or  Insured  under  any  pro- 
gram administered  by  the  Commissioner 
of  Eklucatlon  under  the  Higher  Education 
Act;  and 

(17)  Home  produce  utilized  for  house- 
hold consumption. 
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Subpart  G — Purchase  of  Service 

§  228.70     Procurement  standardb. 

FFP  is  available  In  the  costs  of  pur- 
chased services  only  if  they  are  secured 
in  accordance  with  relevant  provisions 
of  Subpart  P  of  45  CFR  74,  and  the 
requirements  of  this  Subpart. 

(a)  Written  contracts.  The  State 
agency  executes  a  written  contract  In 
accordance  with  requirements  under  this 
Part  and  45  CFR  74.159  with  the  agency, 
individual,  or  organization  from  which 
services  are  purchased.  In  addition  to 
the  applicable  requirements  ol  §  74.159, 
the  contract  shall : 

(1)  Include  all  terms  of  the  contract 
in  one  Instrument,  be  dated,  and  be  exe- 
cuted by  authorized  representatives  of 
all  parties  to  the  contract  prior  to  the 
date  of  implementation; 

(2)  Have  a  definite  beginning  and  end- 
ing date  for  provision  of  services; 

(3)  Contain  a  detailed  description  of 
the  services  to  be  provided  and  of  the 
methods,  including  subcontracting,  to  be 
used  by  the  provider  in  carrying  out  its 
obligations  under  the  contract; 

(4)  If  eligibility  determinations  are  to 
be  made  by  the  provider,  contain  a  state- 
ment to  that  effect  and  criteria  in  accord- 
ance wltti  Subpart  F  which  shall  be  used 
by  the  provider  for  such  determinations; 
and  specify  that  the  provider  will  inform 
Individuals  of  their  right  to  fair  hearings 
lu  accordance  with  §  228.14; 

(5)  Provide  for  a  stated  number  of 
units  of  service  at  a  specific  dollar  rate, 
or  for  a  specific  dollar  amount,  or  for 
costs  to  be  determined  in  accordance  with 
acceptable  cost  allocation  methods; 

(6)  Specify  the  method  and  source  of 
payment  to  the  provider,  including  col- 
lection and  disposition  of  fees,  if  appli- 
cable; 

(7)  Specify  that  no  fees  shall  be  Im- 
posed by  the  provider  other  than  those 
set  by  the  State  in  accordance  with 
S  228.62  and  described  in  the  services 
plan; 

<8)  Include  a  statement  that  the  pro- 
vider meets  applicable  State  or  Federal 
standards  as  specified  in  this  part; 

(9)  Specify  the  locations  of  facilities 
to  be  used  in  providing  services; 

(10)  Provide  that  the  provider  will 
comply  with  the  requirements  of  the 
ClvU  Rights  Act  of  1964,  and  for  safe- 
guarding Informaticaii  in  accordance  with 
S  228.10;  ' 

(11)  Provide  that  any  subcontracts 
permitted  by  the  contract  shall  be  sub- 
ject to  the  requirements  of  this  Part; 
and  that  the  provider  is  responsible  for 
the  performance  of  any  subcontractor; 

(12)  Specify  requirements  for  fiscal 
and  program  responsibility,  billing,  rec- 
ords, controls,  reports,  and  monitoring 
procedures:  and 

(13)  Provide  for  access  to  financial  and 
other  records  pertaining  to  the  program 
by  State  and  Federal  ofiQclals. 

(b)  The  requir«nents  of  this  section 
may  be  satisfied  by  a  simple  printed  con- 
tract form  so  long  as  all  items  described 
in  paragraph  (a)  of  this  section  are  con- 
tained therein. 

(c)  Hie  provisions  of  this  section  do 
not  apply  when  services  are  obtained 
directly  by  the  recipient  and  payment  is 
made  to  him.  (See  S  228.47.) 
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(d)  A  written  contract  is  not  required 
for  piurchase  of  services  from  an  indi- 
vidual provider  who  has  no  direct  service 
employees  or  subcontractors  provided: 

(1)  The  State's  statute  of  frauds  does 
not  preclude  the  agency  from  enforcing 
Its  unwritten  contract  with  the  provider; 
and 

(2)  The  State  agency  maintains  doc- 
umentation of  the  terms  of  the  unwritten 
contract  negotiated  with  the  Individual 
provider,  including  all  applicable  items 
specified  in  paragraph  (a)  of  this  section. 

§  228.71      Rates  of  payment. 

(a)  FFP  is  available  for  expenditures 
for  services  only  where  the  rates  of  pay- 
ment for  services  do  not  exceed  the 
amounts  reasonable  and  necessary  to  eis- 
sure  the  quality  of  service.  (See  §  228.62 
(e)  for  disposition  of  fees.)  Where  serv- 
ices are  purchased  from  other  public 
agencies,  rates  shall  be  established  in  ac- 
cordance with  cost  principles  of  Appendix 
C  of  45  CFR  Part  74  and  such  cost  are 
reasonably  assignable  to  such  services. 
Where  services  are  purchased  from  pri- 
vate agencies,  rates  may  be  established 
on  the  basis  of  negotiation,  utilizing  any 
reasonable  methods  for  establishing  com- 
petitive rates.  Including  the  Principles  for 
Determining  Costs  suggested  in  Appendix 
F  of  45  CFR  Part  74.  The  State  agency 
shall  maintain  and  make  available  for 
Federal  review  records  which  describe 
and  support  the  rates  of  payment  and 
the  methods  used  to  establish  and  main- 
tain such  rates. 

(b)  Public  Health  Service  grant  f imda 
from  programs  specified  in  42  CFR  Part 
50  of  the  Health  Services  F^uiding  regu-> 
latlon  (as  well  as  any  matching  funds 
required  to  earn  those  grant  funds) 
which  have  been  made  available  under  a 
grant  to  a  health  service  project,  if  nol 
required  to  be  used  to  finance  cost  ol 
services  to  individuals  eligible  for  serv- 
ices under  title  XX,  shaU  not  be  deemed 
by  the  State  agency  to  be  available  to 
reduce  the  costs  otherwise  subject  to 
reimbursement  under  title  XX.  This  pre- 
cludes double  Federal  payment  for  the 
same  individuals. 

Subpart  H — Training  and  Retraining 

§  228.80     Conditions  for  FFP.  | 

FFR  is  available  in  expenditures  for 
personnel  training  and  retraining  that  is 
directly  related  to  the  services  program 
If  the  State  meets  all  requirements  ot 
this  Subpart.  The  training  may  include 
in-service  training,  and  short  and  long- 
term  training  at  educational  institu- 
tions. FFP  in  such  training  expenditures 
may  be  claimed  Inside  or  outside  the 
State's  allotment  for  services  and  is 
available  at  the  75  percent  rate.  FFP 
shall  be  available  for  training  expendi- 
tures no  earlier  than  the  date  on  which 
FFP  is  available  for  the  provision  of 
services  under  the  final  services  plan  in 
accordance  with  §  228.20. 

§  228.81      Who  may  be  Iraincfd. 

FFP  is  available  for  training  only  the 
following  individuals: 

(a)  State  agency  staff  employed  in 
all  classes  of  positions  which  directly  re- 


late to  the  operation  of  the  Title  XX 
program ; 

(b)  Volunteers  attached  to  the  State 
agency  and  supervised  by  It  in  relation 
to  duties  directly  related  to  the  program; 

(c)  Service  delivery  personnel  em- 
ployed by  providers  (and  in  instances 
where  the  provider  agency  also  deter- 
mines eligibility  for  service,  eligibility  de- 
termination personnel  employed  by  pro- 
viders) only  when: 

(1)  A  purchase  of  service  contract  or 
a  purchase  of  service  and  eligibility  de- 
termination contract,  is  in  effect  in  ac- 
cordance with  Subpart  G; 

(2)  The  training  provided  is  directly 
related  to  the  provision  of  services,  or  the 
determination  of  eligibility  under  the 
contract;  and 

(3)  The  provider  personnel,  during  or 
Immediately  following  the  training  pe- 
riod, participate  in  the  provision  of  serv- 
ices or  the  determination  of  eligibility 
under  the  contract  for  a  period  of  time 
at  least  equal  to  the  period  of  time  for 
which  training  was  provided; 

(d)  "Persons  preparing  for  employ- 
ment^n  the  State  agency  in  all  classes  of 
positions  which  directly  relate  to  op- 
eration of  the  title  XX  program; 

(e)  Individual  providers  who  are  cur- 
rently under  contract  pursuant  to  Sub- 
part G  Including,  but  not  limited  to: 

(1)  Poster  family  caregivers  who  need 
training  to  enable  them  to  provide  spe- 
cial services  (as  specified  in  §  228.45)  to 
eligible  Individuals  Uvtag  In  the  hmne,  or 
to  prepare  them  to  receive  eligible  Indi- 
viduals who  need  such  services  if  the 
home  is  used  within  the  period  covered 
by  the  contract,  or 

(2)  Family  or  in-home  day  care 
givers  to  enable  them  to  provide  services 
to  eligible  individuals  already  in  their 
care  or  to  prepare  them  to  receive  eligible 
individuals  who  need  such  services,  if  the 
home  is  used  within  the  period  covered 
by  the  contract; 

(f>  Individuals  who  provide  services 
paid  for  by  the  recipient,  as  provided  in 
§  228.47,  if  training  is  directly  related  to 
such  service,  and 

(g)  Foster  family  caregivers  whose 
homes  provide  a  resource  to  the  title  XX 
agency  in  carrying  out  Its  directly  op- 
erated foster  care  services  program  for 
eligible  children  and  adults. 

§  228.82      Grants    to   eduratiunal    inxtilii- 
tions. 

(a)  FPP  is  available  in  payments  for 
training  furnished  imder  grants  to  edu- 
cational institutions,  if  aU  conditions 
specified  in  this  section  are  met : 

(1)  Grants  are  made:  (1)  For  the  pur- 
pose of  developing,  expanding,  or  im- 
proving training  for  employees  of  the 
State  agency  and  of  providers,  or  persons 
preparing  for  employment  wlUi  the  State 
agency;  (ii)  For  an  educational  program 
(curriculum  .development,  classroom  in- 
struction, and  related  field  instruction  > 
that  is  directly  related  to  the  title  XX 
program  and  provision  of  services;  and 
<iii)  For  not  more  than  three  years,  re- 
newable subject  to  the  provisions  of  para- 
graph (b)  of  this  section; 

(2)  Grants  are  available  only  to  post 
secondarj'.  undergraduate  and  graduate 


FEDERAL  REGISTER,  VOL.   42,   NO.   20 — MONDAY,   JANUAlY    31,    1977 


RULES  AND  REGULATIONS 


)863 


educational  institutions  and  programs 
that  have  been  accredited  by  the  appro- 
priate institutional  accrediting  body 
recognized  by  the  TJJS.  (Commissioner  of 
Education.  A  specialized  program  for 
which  there  is  a  specialized  accrediting 
body  shall  be  accredited  by,  have  pre- 
accredltatlon  status  from,  or  have  ap- 
plied for,  accreditation  by  such  body,  (45 
CFR  Psut  149  specifies  the  criteria  and 
procedures  for  obtaining  recognltlqp  as 
an  accrediting  agency  or  assodailon. 
Lists  of  currently  recognized  accrediting 
bodies  are  published  in  the  Fedekal  Reg- 
ister periodically.  See  also  "Nationally 
Recognized  Accrediting  Agencies  and  As- 
sociations" dated  June.  1975  and  pub- 
lished by  the  Office  of  Education) . 

(3)  The  State  agency  has  written  poli- 
cies establishing  conditions  and  proce- 
dures for  such  grants:  and 

(4)  Each  grant  specifies  objectives  in 
terms  of  how  the  educational  program  Is 
related  to  the  title  XX  services  program 
and  how  it  is  designed  to  meet  the  State 
agency's  manpower  needs. 

(b)  An  evaluation  of  the  educational 
program  funded  by  each  grant  is  made 
no  later  than  the  close  of  the  second  year 
of  the  grant.  The  evaluation  shall  be  con- 
ducted by  a  panel  consisting  of  repre- 
sentatives from  the  educational  institu- 
tion, the  State  agency,  and  the  SRS  Re- 
gional Office  to  determine  whether  the 
conditions  and  objectives  specified  in  the 
grant  are  being  met. 

(c)  If  a  majority  of  the  panel  members 
finds  that  the  educational  programs  are 
failing  to  meet  such  conditions  and 
objectives,  payment  shall  be  terminated 
no  later  than  the  close  of  the  second  year 
of  the  grant. 

§  228.83      Financial  assistance  to  trainees. 

(a)  FFP  is  available  for  expenditures 
In  the  costs  of  training  persons  specified 
In  S  228.81.  If  the  following  conditions 
are  met,  and  within  the  specified  limita- 
tions: 

( 1 )  State  agency  employees  and  service 
delivery  personnel  and  eligibility  workers 
of  provider  agencies  who  are  in  attend- 
ance full-time  at  training  programs  for 
8  consecutive  workweeks  or  longer  have 
a  legally  binding  commitment  to  con- 
tinue to  work  in  the  State  or  provider 
agency  for  a  period  of  time  at  least  equal 
to  the  period  for  which  financiid  assist- 
ance is  granted. 

(2)  Persons  preparing  for  emplojTnent 
In  the  State  agency  are : 

(I)  Selected  by  the  State  agency  and. 
accepted  by  the  school; 

(II)  Pursuing  educational  programs 
approved  by  the  agency ;  and 

(iil)  Legally  committed  to  work  for 
the  State  agency  for  a  period  of  time 
at  least  equal  to  the  period  for  which  fi- 
nancial assistance  is  granted  if  employ- 
ment is  offered  within  6  months  after 
training  is  completed.  If  not  employed 
by  the  State  agency,  such  persons  shall 
keep  the  agency  informed  of  their  em- 
ployment status  for  one  year. 

(b)  State  agency  responsibilities.  The 
State  agency  shaU : 

( 1 )  Offer  employment  to  the  Individual 
preparing  for  employment  in  the  State 
a»ency  during  the  6  months  following 
completion  of  the  training,  imless  pre- 


cluded by  Merit  System  requirements, 
legii^tive  cuts,  position  freezes,  or  other 
circumstances  beyond  the  ageaoey's  con- 
trol; and 

(2)   Evaluate  the  training  programs. 

(c)  Any  recoupment  of  funds  by  the 
State  from  trainees  failing  to  fulfill  ihelr 
commltmoit  under  this  section  shall  be 
treated  as  a  refund  and  deducted  from 
total  training  costs  for  the  purpose  of 
determining  net  costs  for  FPP. 

§  228.84     Activities  and  costs  niatchable 
as  training  expenditures. 

Costs  matchable  as  training  expendi- 
tures include: 

(a)  State  agency  employees.  (1)  For 
State  agency  employees  in  full-time 
training  programs  of  eight  consecutive 
work  weeks  or  longer  (with  no  assigned 
agency  duties) ;  salaries  (includitig  fringe 
benefits),  or  stipends,  dependency  allow- 
ances, travel,  and  education  costs  (that 
is,  tuition,  books,  and  supplies)  ; 

(2)  For  State  agency  employees  in 
full-time  training  programs  of  less  than 
eight  consecutive  work  weeks:  per  diem, 
travel  and  education  costs; 

(3)  For  State  agency  employees  in 
part-time  training  programs  (part  ot 
work  week,  evenings,  mornings) :  Educa- 
tion costs. 

(b)  State  agency  staff  development 
personnel.  For  State  agency  staff  devel- 
opment  persormel  (including  support 
staff),  aslgned  full  time  to  training 
functions  with  respect  to  State  agency 
or  provider  agency  staff:  salaries,  fringe 
benefits,  travel  and  per  diem.  (Costs  of 
staff  spending  less  than  full  time  on 
training  for  the  title  XX  program,  in- 
cluding costs  of  other  State  agency  staff 
under  the  supervision  of  the  State  agency 
Director  of  Staff  Development,  must  be 
allocated  according  to  the  time  actually 
spent  on  such  training.) 

(c)  State  agency  training  activities. 
(1)  For  experts  outside  the  State  agency 
engaged  to  develop  or  conduct  spectal 
programs:  salary,  fringe  laenefits,  travel 
and  per  diem ; 

(2)  For  State  agency  training  activities 
directly  related  to  the  title  XX  program: 
cost  of  use  of  space,  postage,  teaching 
supplies,  and  purchase  or  development  of 
teaching  materials  and  equipment — for 
example,  books  and  audio -visual  aids. 

(d)  Persons  preparing  for  employment. 
For  persons  preparing  for  employment 
with  the  State  agency:  stipends,  travel, 
and  education  costs. 

(e)  Provit^er  agency  personnel.  FFP  is 
available  in  the  following  costs  of  train- 
ing provider  agency  personnel  as  training 
costs,  provided  there  is  a  contract  with 
the  State  agency  which  includes  such 
training;  such  costs  are  not  included  in 
the  cost  of  services  purcliased  from  the 
provider  agency;  and  such  costs  are 
reasonably  assignable  to  title  XX  train- 
ing: 

(1)  For  provider  agency  employees  in 
full-time  training  programs  of  8  con- 
secutive work  weeks  or  longer  (with  no 
assigned  provider  agency  duties) :  travel 
and  education  costs ; 

(2)  For  provider  agency  employees  in 
full-time  training  programs  of  less  than 
8  consecutive  work  weeks:  per  diem, 
travel,  and  education  costs: 


(3)  For  provider  agency  employees  on 
part-time  educatl<aial  leave:  education 
costs; 

(f )  Provider  ageney  staff  development 
personnel.  For  provider  agency  staff  de- 
velopment personnel  (including  support 
staff)  engaged  In  providing  training  to 
State  title  XX  agency  staff  or  provider 
agency  staff  eligible  for  training  under 
§  228.81  salaries  and  fringe  benefits, 
travel  and  per  diem. 

(g)  Provider  agency  training  activities. 
(1)  For  experts  outeide  the  provider 
agency  engaged  to  develop  or  conduct 
special  programs :  salary,  fringe  benefits, 
travel  and  per  diem. 

(2)  For  provider  agency  training  ac- 
tivities dlrecOy  related  to  the  tiUe  XX 
program:  cost  of  teaching  supplies  and 
purchase  or  development  of  teaching 
materials  and  equipment — for  example, 
books  and  audio-visual  aids. 

(h)  Individual  providers.  For  Individ- 
ual providers  and  foster  parents  in  part- 
time  training:  travel  and  education 
costs. 

(1)  Payments  to  educatioruil  institu- 
tions. Under  conditions  specified  in 
9  228.82.  for  curriculum  development, 
classroom  and  field  Instruction:  salaries. 
fringe  benefits  and  travel  of  Instructors; 
clerical  assistance:  teaching  materials 
and  equipment — for  example,  books  and 
audio-visual  aids. 

§  228.85  .\ctivitirs  and  costs  nol  match- 
able  as  training  expenditures. 

FFP  Is  not  available  for  the  following 
as  expenditures  outside  the  State's  allot- 
ment for  social  services.  Such  expendi- 
tures are  matchsUile  as  administrative 
costs  (not  training  expenses)  under  the 
State's  allotment  for  services. 

(a)  Salaries  of  newly -employed  work- 
ers in  the  State  agency  or  a  provider 
agency  while  they  are  in  orientation; 

(b^  Salaries  of  State  agency  employees 
who  attend  training  programs  less  than 
full-time  for  a  period  of  less  than  eight 
consecutive  work  weeks; 

(c)  Salaries  of  supervisors  (day-(o- 
day  supervision  of  staff  Is  not  a  training 
activity) ; 

di  Attendance  at  meetings  or  con- 
ferences of  professional  organizations; 
and 

(e)  Employment  of  students  on  a  tem- 
porary- basis,  such  as  in  the  summertime. 

§228.86       [Reserved] 

Sut>part  i — General  Provisions 

44.  Section  228.90  is  revised  to  read  as 
follows : 

§  228.90  Expenditures  for  which  Fed. 
oral  financial  participation  is  avail- 
able. 

^  <a>  Federal  financial  participation  is 
available  only  for  expenditures  which 
are  identified  and  allocated  in  accord- 
ance with  grant  administration  require- 
ments set  forth  in  45  CFR  Part  74,  and, 
where  appropriate,  with  the  cost  alloca- 
tion provisions  of  45  CFR  205.150. 

lb)  Under  this  Part,  expenditures  for 
the  following  are  considered  appropriate 
for  the  effective  and  efficient  adminis- 
tration of  the  program: 

<  1  >  Salary,  fringe  benefits  and  travel 
costs  of  staff  engaged  in  carrying  out 
service  work  or  service  related  work; 
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-.  (2)  Costs  or  related  expenses,  such  as 
equipment,  furniture,  supplies,  communi- 
cations, and  ofi^e  space;  transportation 
(such  as  tc^ens  or  tickets) ;  and  medical 
examinations,  when  necessary  for  the 
development  of  a  services  plan  or  when 
precedent  to  obtaining  a  service  for  an 
individual,  provided  such  medical  exam- 
ination is  not  available  to  the  individual 
under  title  Xvni  or  title  XIX  of  the 
Act. 

(3)  Costs  of  State  agency  advisory 
ccMmnittees  on  services,  including  ex- 
penses of  members  in  attending  meetings, 
supportive  staff,  and  other  technical 
assistance: 

(4)  Costfi  of  agency  staff  attendance  at 
meetings  pertinent  to  the  development  or 
inaplementation  of  Federal  and  State 
service  policies  and  programs; 

(5)  Cost  to  the  agency  for  the  use  of 
volunteers  in  the  program ; 

(6)  Costs  of  operation  of  agency  facil- 
ities used  solely  for  the  provision  of  serv- 
ices, except  that  appropriate  distribution 
of  costs  is  necessary  when  other  agencies 
also  use  such  facilities  in  carrying  out 
their  fimctions; 

(7)  Costs  of  administrative  support 
activities  furnished  by  other  public 
agencies,  private  organizations,  or  In- 
dividuals, or  other  units  within  the  State 
agency  which  are  properly  cost  allocated: 

(8)  Costs  of  technical  assistance,  data 
collection,  surveys  and  studies  performed 
by  other  public  agencies,  private  orga- 
nizations or  Individuals  to  assist  the 
State  agency  in  developing,  planning, 
monitoring,  and  evaluating  the  services 
program;  and 

(9)  Costs  of  public  liability  and  other 
Insurance  protection. 

44.  Section  228.91  is  revised  to  read  as 
follows : 

§  228.91  Expenditures  for  which  Fed- 
eral financial  participation  is  not 
available. 

(a)  Federal  financial  participation  is 
not  available  under  this  part  in  expendi- 
tures for: 

(1)  Carrying  out  any  maintenance  as- 
stotance  payments  fimctions  or  any  other 
functions  or  activities  which  are  not  re- 
lated to  services  imder  tills  Part; 

(2)  The  purchase,  construction,  or 
major  modification  of  any  land,  building 
or  other  facility,  or  fixed  equipment. 
However,  PFP  ts  available  hi  Uie  cost  of 
using  buildings,  capital  Improvements, 
and  equipment,  in  accordance  with  45 
CFR  74,  Appendix  C.  Part  n,  B.  11. 

(3)  Housing  costs  for  families  and  in- 
dividuals including  rent,  deposits,  pur- 
chase, construction,  major  renovation  or 
repair; 

(4)  Goods  or  services  provided  in-kind 
by  a  private  organization  or  individual: 
and 

(5)  Sabbatical  leave. 

Subpart  J — Grants  to  Child  Day  Care 
Providers  to  Employ  Welfare  Recipients 

g  228.100      Definitions. 

For  purposes  of  this  Subpart : 
(a)  A  "qualified"  child  day  care  pro- 
vider is  one  in  whose  facility  at  least  20 
percent  of  the  total  number  of  children 
regularly  served  are  partly  or  totally 
funded  under  title  XX. 
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(b)  An  "eligible"  welfare  recipient  Is, 
as  defined  In  section  50B(g)  of  the  Inter- 
nal Revenue  Code  of  1954,  one  who  meets 
all  the  following  requirements: 

(1)  Has  been  certified  by  the  State  or 
local  welfare  department  as  being  eligible 
for  financial  assistance  for  aid  to  families 
with  dependent  children  (AFDC)  and  as 
having  continuously  received  AFDC  dur- 
ing the  90 -day  period  which  Immediately 
precedes  the  date  on  which  the  employee 
is  hired: 

(2)  Has  been  a  full-time  employee  of 
the  provider  for  a  period  in  excess  of  30 
consecutive  days: 

(3)  Has  not  displaced  any  other  indi- 
vidual from  employment  by  the  provider; 
and 

(4)  Is  not  a  migrant  worker.  (The 
Internal  Revenue  Code  of  1954  defines  a 
migrant  worker  as  one  who  is  employed 
in  a  job  for  which  the  customary  period 
of  employment  by  one  employer  is  less 
than  30  days  if  the  nature  of  the  job  re- 
quires the  worker  to  travel  from  place 
to  place  over  a  short  period  of  time.) 

§  228. 1 0 1      Conditions  for  FFP 

From  September  7,  1976  until  Octo- 
ber 1,  1977,  FFP  is  available  from  addi- 
tional allotments  specified  In  §228.52 
(c)  (3)  for  salaries  paid  vmder  grants 
which  States  make  in  accordance  with 
this  Subpart  to  qualified  public,  non- 
profit private,  and  proprietary  child  day 
care  providers  under  contract  to  the 
State  agency,  to  employ  eligible  welfare 
recipients,  as  defined  in  §  228.100:  Pro- 
vided, That:  j 

<  a )  The  grants  do  not  exceed :  ' 

(1)  $5,000  to  public  and  non-profit 
private  providers  for  each  recipient  per 
year;  and 

(2)  $4,000  to  proprietary  providers  for 
each  recipient  per  year.  (The  Internal 
Revenue  Code  of  1954  provides  a  tax 
credit  of  up  to  $1,000  per  year  per  wel- 
fare recipient  employed  by  proprietary 
child  day  care  providers  (section  50A(a) 
(8)  (B)  of  the  Code)  under  an  extension 
imtll  October  1,  1977  of  the  credit  for 
Federal  welfare  recipient  employment 
Incentive  expenses  to  proprietary  child 
day  care  providers  (section  SOB  (a)  (2) 
(B) ) .  The  tax  credit,  to  a  maximum  of 
$1,000,  equals  20  percent  of  the  wages  to 
a  recipient  to  the  extent  that  a  provider 
Is  not  specifically  reimbursed  for  such 
wages.  There  Is  no  aggregate  tax  credit 
limit  for  such  child  day  care  employers 
of  recipients.) 

(b)  States  make  such  gi-ants  on  a  time 
schedule  that  minimizes  balances  of  Fed- 
eral funds  and  in  a  manner  consistent 
with  Treasury  Department  Circular 
#1075  (revised)  which  promulgated  the 
Letter  of  Credit  system  and  was  pub- 
lished in  the  Federal  Register  (38  FR 
5242)  on  February  27, 1973. 

(c)  Pursuant  to  §  228.17,  States  sub- 
mit statistical  and  financial  reports  on 
the  AFDC  recipients  hired  under  these 
grants,  in  accordance  with  Instructions 
issued  by  the  Secretary.  i 
§228.102      Haims  for  FFP.                         * 

(a)  States  may  claim  for  salaries  paid 
by  child  day  care  providers  for  the  30 
days  of  full-time,  continuous  employ- 


ment needed  to  make  a  recipient  eligible, 
as  defined  In  §  228.100(b) . 

(b)  If  a  recipient  starts  employement 
with  a  provider  on  or  after  September  7, 
1976,  expenditures  incurred  for  salaries 
for  any  part  of  the  continuous  30-day 
employment  which  occurs  after  Septem- 
ber 7,  but  within  the  transition  quarter, 
are  chargeable  to  the  State's  new  allot- 
ment for  the  transition  quarter. 

(c)  Any  expenditures  incurred  on  or 
after  October  1,  1976  through  Septem- 
ber 30,  1977  for  salaries  under  the  grants 
for  employment  of  welfare  recipients  are 
chargeable  to  the  State's  new  allotment 
for  the  1977  fiscal  year. 

Effective  date:  These  regulations  shall 
be  effective  90  days  after  publication  or 
earlier  at  State  option  with  the  following 
exceptions:  (1)  Section  228.70(d)  is 
made  retroactive  to  October  1,  1975,  at 
State  option:  (2)  Sections  of  Part  228 
(as  listed  below),  that  were  Issued  as 
interim  final  regulations  implementing 
Pub.  L.  94-401  (1976  Amendments  to 
Title  XX  of  the  Social  Security  Act)  pub- 
lished in  the  Federal  Register  (41  FR 
55668)  on  December  21,  1976,  are  effec- 
tive October  1, 1975,  at  State  option,  with 
the  following  exceptions:  Additional  al- 
lotments to  States  (§  228.52)  are  avail- 
able from  7-1-76  through  9-30-77;  State 
grants  to  child  day  care  providers  (Sub- 
part J)  may  be  made  rai  or  after  Sep- 
tember 7,  1976  for  use  through  Septem- 
ber 30.  1977;  and  the  option  to  waive 
Federal  staffing  standards  In  out-of- 
home  facilities  with  few  title  XX  chil- 
dren (§  228.42(c)  (2) )  Is  effective  no  ear- 
lier than  September  7, 1976. 

The  list  of  sections  effective  October  1, 
1975.  at  State  option,  Is  as  follows: 

'    Subpart  C 

5  228.24  (e)  and  (f) 
;  228.26(a) 
;  228.29(d) 
5  228.36(dl 

§  228.40(C) 
{  228.41(e) 
:  228.42(C) 
i  228.44(6) 
{  228.48 

{228.51(C) 
i  228.56(b) 

Subpart  F 
$  228.60(b)(3) 
J  228.60(f)  (2)  (11) 
§  228.60(f)(1)  (HI) 
5  228.60(f)  (2)  (Iv)   (A)  and  (B) 
§  228.61(a)(3) 
§  228.61(c)(2) 
1228.61(d) 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
gram No.  13754  Public  Assistance  Social 
Services.) 

NoTz. — The  Social  and  RehablUtatlon  Serv- 
ice has  determined  that  this  document  does 
not  require  preparation  of  an  Inflationary 
Impact  Statement  \inder  Executive  Order 
1 1821  and  OMB  Circular  A-107. 

Dated :  January  6, 1977. 

Robert  Fulton, 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  Janusury  18, 1977. 
Marjorie  Lynch, 
Acting  Secretary. 
IFR  Doc.'n-2856  Piled  l-28-77;8:45  am] 
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DEPARTMENT  OF   HEALTH. 
EDUCATION,  AND  WELFARE 

Public  Health  Service 

[42CFRPart54a] 

ALCOHOL  ABUSE  AND  ALCOHOLISM  PRE- 
VENTION, TREATMENT.  AND  REHABIL- 
ITATION SERVICES 

Proposed  Revision  of  Grant  Regulations 

Notice  Is  hereby  given  that  the  Assist- 
ant Secretary  for  Health,  with  the  ap- 
proval of  the  Secretary  of  Health,  Edu- 
cation, and  Welfare,  proposes  to  revise 
Part  54a  of  TiUe  42,  Code  of  Federal 
Regulations,  which  currently  sets  forth 
only  the  formula  for  computing  allot- 
ments to  States  under  section  302  of  the 
Comprehensive  Alcohol  Abuse  and  Alco- 
holism Prevention,  Treatment,  and  Re- 
habilitation Act  of  1970  (42  U.S.C.  4572> . 

SumiARY   OF   THE   PROPOSED   ReGITLATIONS 

It  Is  proposed  to  revise  Part  54a  to  set 
forth  regulations  implementing  the  pro- 
visions of  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention,  Treat- 
ment, and  Rehabilitation  Act  of  1970.  as 
amended  by  Pub.  L.  93-282  and  Pub.  L. 
94-371,  hereinafter  sometimes  referred 
to  as  the  Act,  governing:  (1)  Formula 
grants  to  assist  States  In  planning, 
establishing,  maintaining,  coordinating, 
and  evf  Juatlng  projects  for  the  develop- 
ment 01  more  effective  prevention,  treat- 
'ment,  and  rehabilitation  programs  to 
deal  with  alcohol  abuse  and  alcoholism 
(sections  301-303  of  the  Act,  42  U.S.C. 
4571-4573),  and  (2)  grants  for  alcohol 
abuse  and  alcoholism  prevention  aayd 
treatment  projects  (section  311  of  the 
Act,  42U.S.C.  4577>. 

General  Provisions 

Subpart  A  of  the  proposed  regulations 
Is  applicable  to  all  the  grants  authorized 
by  Title  m  of  the  Act  (42  U.S.C.  4571,  et 
seq.).  The  proposed  regulatory  provi- 
sions specify  those  generally  applicable 
statutory  and  regulatory  requirements 
which  apply  to  all  recipients  of  the  grant 
assistance  authorized  by  the  Act. 

FoRMVLA  Grants  to  States 

Subpart  B  of  the  proposed  regulations 
Implements  the  statutory  provisions 
(sections  301-303  of  the  Act,  42  U.S.C. 
4571-73)  which  authorize  formula  grants 
to  assist  States  in  planning,  establishing, 
maintaining,  coordinating,  and  evaluat- 
ing projects  for  the  development  of  more 
effective  prevention,  treatment,  and  re- 
habilitation programs  to  deal  with  al- 
cohol abuse  and  alcohollsnx.  The  formula 
grants  are  provided  through  an  allot- 
ment of  funds  which  Is  computed  on  the 
basis  of  relative  population,  financial 
need,  and  need  for  more  effective  pre- 
vention, treatment,  and  rehabilitation 
of  alcohol  abuse  and  alcoholism  (section 
302(a)  of  the  Act.  §  54a.203  of  the  pro- 
posed regulations).  The  Secretary  of 
Health,  Education,  and  Welfare  is  au- 
thorized, however,  on  the  request  of  any 
State,  to  arrange  for  the  assignment  of 
officers  or  employees  of  the  Department 
or  to  provide  equipment  or  supplies  In 
lieu  of  a  ijortlon  of  the  allotment  to  the 


State  (section  302(d)  of  the  Act  added 
by  Pub.  L.  93-282,  !  54a.206  of  the  pro- 
posed regulations) .  To  receive  an  allot- 
ment a  State  must  submit  to  and  have 
approved  by  the  Secretary  of  Health, 
Education,  and  Welfare  a  State  plan 
or  modification  thereof  which  meets  the 
requirements  specified  in  the  Act  and 
the  proposed  regulations  <  section  303  of 
the  Act  §  54a.207  of  the  proposed  regu- 
lations). The  State  plan,  among  other 
things,  must:  (1)  Designate  a  single 
State  agency  as  the  sole  agency  for  ad- 
ministering the  State  plan  or  for  super- 
vising the  administration  of  the  State 
plan  (section  303(a)  d'  of  the  Act, 
5  54a.209  of  the  proposed  regulations) ; 

(2)  provide  for  the  designation  of  a  State 
advisory  council  which  shall  Include 
representatives  of  nongovernmental  or- 
ganizations, of  groups  to  be  served  with 
attention  to  assuring  representation  of 
minority  and  poverty  groups,  of  public 
agencies  concerned  with  the  prevention 
and  treatment  of  alcohol  abuse  and  alco- 
holism, and  at  least  one  representative 
of  the  Statewide  Health  Coordinating 
Council,  if  any.  established  pursuant  to 
section  1524  of  the  Public  Health  Serv- 
ice Act,  to  consult  with  the  State  agency 
in  carrying  out  the  plan  (section  303(a) 

(3)  of  the  Act,  5  54a.210  of  the  proposed 
regulations) ;  (3)  set  forth,  in  accord- 
ance with  criteria  established  by  the  Sec- 
retary of  Health,  Education,  and  Wel- 
fare, a  survey  of  need  for  the  prevention 
and  treatment  of  alcohol  abuse  and  al- 
coholism. Including  a  survey  of  the 
health  facilities  needed  to  provide  serv- 
ices for  alcohol  abuse  and  alcoholism 
and  a  plan  for  the  development  and  dis- 
tribution of  such  programs  throughout 
the  State  (section  303(a)  (4)  of  the  Act. 
S  54a.211  of  the  proposed  regulations) : 

(4)  contain,  to  the  extent  feasible,  a  com- 
plete inventory  of  all  public  and  private 
resources  available  In  the  State  for  the 
purpose  of  alcohol  abuse  and  alcoholism 
treatment,  prevention,  and  rehabilita- 
tion (section  303(a)  ai)  of  the  Act. 
S  54a.211(b)  (D  of  the  proposed  regula- 
tions) :  (5)  provide  that  the  State 
agency  will  review  admissions  to  hos- 
pitals and  outpatient  facilities  to  assist 
the  Secretary  In  determining  the  com- 
pliance of  such  hospitals  and  outpatient 
faculties  with  Section  321  of  the  Act  (42 
U.S.C.  4581),  which  provides  that  alco- 
hol abusers  and  alcoholics  who  are  suf- 
fering from  medical  conditions  shall  not 
be  discriminated  against  in  admission 
or  treatment,  solely  because  of  their  al- 
cohol abuse  or  alcoholism,  by  any  private 
or  public  general  hospital  or  outpatient 
facility  which  receives  support  in  any 
form  from  any  program  supported  in 
whole  or  in  part  by  funds  appropriated 
to  any  Federal  department  or  agency 
(section  303(a)  (15)  of  the  Act.  §  54a.214 
of  the  proposed  regulations  i ;  and.  <6) 
set  forth,  in  accordance  with  criteria  to 
be  set  by  the  Secretar>-.  standards  <  in- 
cluding enforcement  procedures  and 
penalties)  for  construction  and  licensing 
of  public  and  private  treatment  facili- 
ties, and  for  other  community  services 
or  resources  available  to  astist  individuals 
to  meet  problems  resulting  from  alcohol 


abuse  (section  303ta)(10)  of  the  Act 
added  by  Pub.  L.  93-282.  §  54a.212  <  Re- 
served) of  the  proposed  regulations). 
The  criteria  for  standards  for  the  con- 
struction and  licensing  of  public  and 
private  treatment  facilities  and  for  other 
community  services  are  being  developed. 
Comments  and  suggestions  on  the  scope 
and  cwitent  of  the  criteria  to  be  estab- 
lished by  the  Secretary  are  invited.  To 
receive  an  allotment  a  State  must  also 
submit  to  the  Secretary  periodic  reports 
assessing  the  progress  of  the  State  in  the 
implementation  of  its  State  plan  (sec- 
tion 303(c)  of  the  Act.  §  54a.207(c)  of 
the  proposed  regulations). 

Section  54a. 203 (a)    of  this  Notice  of 
Proposed    Rulemaking    sets    forth    the 
formula  for  allotting  grant  funds  to  the 
States.  This  formula  is  now  in  effect  as 
§  54a.l02  of  the  current  Part  54a.  It  is 
included  in  this  notice  for  the  purpose  of 
providing  a  complete  regulation.  How- 
ever, the  Senate  Committee  on  Labor  and 
Public  Welfare,  in  its  report  (Senate  Re- 
port No.  94-705)  on  the  bill  enacted  as 
Pub.  L.  94-371.  has  expressed  concern 
about  this  formula  and  stressed   that 
formula  grant  funds  must  be  allotted 
not  only  on  the  basis  of  relative  popula- 
tion and  financial  need,  as  the  formula 
now  provides,  but  also  of  need  for  more 
effective  prevention,  treatment,  and  re- 
habilitation, as  Pub.  L.  91-616  requires. 
In  conference,  the  House  agreed  with  the 
Senate,  and  section  3(b)  of  Pub.  L.  94- 
371  thus  requires  the  Secretary  to  estab- 
lish, by  regulation,  a  methodology  for 
tletermlnlng   the   incidence   and   prev- 
alence   of    alcohol    abuse    within    the  , 
Stateis  to  be  used  in  determining  State 
need  for  more  effective  prevention,  treat- 
ment, and  rehabilitation  of  alcohol  abuse 
and  alcoholism.  Section  3(b)  further  re- 
quires that  this  be  accomplished  within 
180  days  of  enactment  of  the  law. 

In  response  to  this  directive,  and  with 
appropriate  public  participation,  the  De- 
partment Is  now  developing  a  methodol- 
ogy for  determining  incidence  and  prev- 
"alence  of  alcohol  abuse  within  the  States 
"and  will  shortly  issue  a  separate  Notice 
of  Proposed  Rulemaking  setting  forth  a 
"methodology  and  a  revised  formula  for 
the  allotment  of  grant  funds  to  the 
States  which  will  Incorporate  incidence 
and  prevsdence  of  alcohol  abuse  within 
the  States  as  a  measure  of  need. 

Special  Grants  for  Implementation  of 
thk  Uniform  Alcoholism  and  Intoxi- 
cation Treatment  Act 

Subpart  C  of  the  proposed  regulations. 
which  would  Implement  the  statutory 
provision  (added  by  Pub.  L.  93-282  as 
section  304.  and  amended  and  redesig- 
nated as  section  310.  42  U.S.C.  4576,  by 
Pub.  L.  94-371)  establishing  a  special 
grant  program  to  assist  States  which 
have  adopted  the  basic  provisions  of  the 
Uniform  Alcoholism  and  Intoxication 
Treatment  Act  to  utilize  fully  the  protec- 
tion of  the  Uniform  Act  in  their  efforts 
to  approach  alcohol  abuse  and  alcoholism 
from  a  community  care  standpoint,  has  , 
been  reserved.  This  subpart  will  be  pro-  i 
posed  and  promulgated  separately,  at  a  ; 
later  date. 
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Project  Grants  for  the  Prevention  and 
Treatkent  or  Alcohol  Abuse  and 
Alcoholism 

Subpart  D  of  the  proposed  regulations 
Implements  the  statutory  provision  (sec- 
ti<»  311  of  the  Act,  amended  by  Pub.  L. 
93-282   and  Pub.   L.  94-371,   42   U.S.C. 
4577)  which  authorizes  grants  to  public 
and  nonprofit  private  entities  to  assist 
them  in  (a)  Conducting  demonstration 
and  evaluation  projects,  (b)   Providing 
treatment  and  prevention  services,  (c) 
Providing  education  and  training,  and 
(d)  Providing  programs  and  services,  in- 
cluding counseling  and  education  serv- 
ices, in  cooperation  with  law  enforcement 
personnel,  schools,  courts,  penal  institu- 
tions, and  other  public  agencies,  on  an  in- 
dividual or  community  basis,  for  the  pre- 
vention and  treatment  of  alcohol  abuse 
and  alcoholism  and  for  the  rehabilita- 
tion of  alcohol  abusers  and  alcoholics. 
Eligible  entities   (public  and  nonprofit 
private)    must   submit    an   application 
to    the    Secretary    of    Health,    Educa- 
tion, and  Welfare  (§  54a.404  of  the  pro- 
posed regulations).  The  applicant  must 
give  assurance  that  a  copy  of  the  appli- 
cation has  been  forwarded  for  review  by 
the  single  State  agency  designated  in  the 
State  plan  (§  54a.404(c)  of  the  proposed 
regulations) — note  that  under  §  54a.208 
of  the  proposed  regulations  the  State 
plan  must  Incorporate  by  reference  docu- 
ments which  describe  the  poUcies  and 
procedures  under  which  the  single  State 
agency  will  review  and  comment  upon 
project  grant  applications.  In  order  to  be 
considered  for  approval  an  application 
must  meet  tli&  minimum  requirements 
prescribed  in\£54a.405  of  the  proposed 
regulations.  These  requirements  include 
the  statutory  requirements,   added  by 
Pub.  L.  93-282  and  Pub.  L.  94-371,  that 
projects  shall:  (a)  Whenever  possible,  be 
community  based,  seek  to  insure  care  of 
good  quality  in  general  community  care 
facilities   and   under   health   insurance 
plans,  and  be  integrated  with,  and  pro- 
vide for  the  active  participation  of  a 
wide  range  of  public  and  nongovernmen- 
tal agencies,  organizations.  Institutions, 
and  individuals;  (b)  where  a  substantial 
number  of  the  individuals  in  the  popula- 
tion served  by  the  project  are  of  limited 
Eiiglish-speaklng    ability,    take    special 
steps  to  ensure  that  the  services  provided 
are  responsive  to  their  needs;  and  (c) 
where  appropriate,  utilize  existing  com- 
munity resources,  including  community 
mental  health  centers.  The  Secretary, 
after  taking  into  account  the  contents  of 
the  application  and  the  comments  of  the 
single  State  agency  and  appropriate  peer 
review  groups  thereon,  and  after  receiv- 
ing the  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism's  recom- 
mendation   for    approval,    may    award 
grants  (to  cover  all  or  part  of  the  project 
costs)  to  applicants  whose  projects  will 
in  his  judgment  best  promote  the  pur- 
poses of  section  311  of  the  Act  (5  54a.406 
of  the  proposed  regulations) .  Among  the 
factors  to  be  considered  by  the  Secretary 
are:  The  administrative  and  manage- 
ment capabilities  of  the  apidicant;  the 
ability  of  the  applicant  to  provide  care 


of  good  quality;  the  need  for  the  activ- 
ities to  be  ccmducted  under  the  project; 
and  the  degree  to  which  available  non- 
Federal  resources  are  committed  to  the 
project  and  will  progressively  supplant 
Federal  funds  (J  54a.406  of  the  proposed 
regulations) . 

Grants  for  National  Alcohol  Research 
Centers 

Subpart  E  of  the  pr(^x>sed  regidations. 
which  would  implement  the  statutory- 
provision  (section  504  of  the  Act,  added 
by  Pub.  L.  94-371.  42  U.S.C.  4588)  au- 
thorizing grants  to  National  Alcohol  Re- 
search Centers  for  interdisciplinary  re- 
search relating  to  alcoholism  and  other 
alcohol  problems,  has  been  reserved.  This 
subpart  will  be  proposed  and  promulgated 
separately,  at  a  later  date. 

Health  Planning 

Those  reviewing  and  subject  to  these 
regulations  should  also  understand  that 
the  alcohol  abuse  and  alcoholism  pro- 
gram is,  in  many  respects,  subject  to  the 
National  Health  Planning  and  Resources 
Development  Act  of  1974  (Pub.  L.  93- 
■6fl).  Pub.  L.  93-641  mandates  the  es- 
tablishment of  Health  Systems  Agencies 
(HSAs)  on  a  nationwide  basis,  one  for 
each  health  service  area.  HSAs  are 
charged  with  providing  planning  for  all 
health  services  for  their  respective  areas. 
Among  their  responslbiUties.  HSAs  will 
develop  a  cwnprehensive  health  syst«ns 
plan;  review  and  approve  (or  disapprove) 
applications  for  Federal  health  project 
grants — including  most  of  those  for  alco- 
hol abuse  and  alcoholism  services;  and 
review  all  existing  and  proposed  institn- 
tional  health  services  to  determine  the 
need  for  and  appropriateness  of  such 
services.  ^ 

At  the  State  level.  Pub.  L.  93-641  re- 
quires that  each  State  designate  a  State 
Health  Planning  and  Development 
Agency  (SHPDA) .  TTie  SHPDA  is,  among 
other  things,  responsible  for  the  develop- 
ment of  a  State  health  plan  which  will 
derive  from  the  (local)  health  systems 
plans.  The  SHPDA  is  advised  by  a  State- 
wide Health  Coordinating  Council 
(SKCC) .  The  SHCC  is  responsible,  among 
other  things,  for  annual  review  and  ap- 
proval (or  disapproval)  of  a  variety  of 
State  plans  for  health  services — includ- 
ing alcohol  abuse  and  alcoholism  serv- 
ices— and  of  any  applications  for  allot- 
ments submitted  to  the  Secretary  xmder 
these  plans. 

In  addition.  Pub.  L.  93-641  requires 
each  State  to  adc^t  a  Certificate  of  Need 
program  covering  the  development  of  new 
institutional  services  or  facilities.  Both 
publicly  and  privately  financed  institu- 
tions will  have  to  obtain  such  certifica- 
tion before  new  services  or  facilities  are 
initiated  (see  the  Notice  of  Proposed 
Rulem£*ing  of  March  19.  1976  appear- 
ing at  41  FR  11688,  particularly  proposed 
regulations  for  42  CFR  Part  100  and 
SulHJart  E  of  42  CFR  Part  123 » . 

The  specific  provisions  of  Pub.  L.  93- 
641  affecting  the  develc^ment  of  serv- 
ices imder  the  ComiM^enslve  Alcohol 
Abuse  and  Alc<^ioUsm  Prev«ition,  Treat- 
ment, and  Rehabilitation  Act  are  set 


forth  in  Pub.  L.  93-641  and  regulations 
thereunder.  (Materials  and  information 
relating  to  Pub.  L.  93-641  may  be  ob- 
tained from  the  Health  Resources  Divi- 
sion in  each  of  the  Department's  Re- 
gional Offices) .  However,  5  54a.  105  of  the 
proposed  regulations  calls  attrition  to 
the  requirements  of  Pub.  L.  93-641.  Other 
sections  of  the  proposed  regulations  re- 
quire that  (1)  each  State  plan  Include 
evidence  that  sill  applicable  requirements 
for  submitting  State  plans  for  review  im- 
der  Pub.  L.  93-641  have  been  met,  and 
(2>  each  application  for  a  project  grant 
include  evidence  that  all  appUcable  re- 
quirements for  submitting  project  grant 
applications  for  review  under  Pub.  L.  93- 
641  have  been  met.  In  addition,  the  Cwn- 
prehensive  Alcohol  Abuse  and  Alcohol- 
ism Preventicm.  Treatment,  and  R^abi- 
litation  Act,  by  its  own  terms,  requires 
certain  interactions  with  the  entities 
mandated  by  Pub.  L.  93-641.  These  re- 
quirements are  set  forth  in  55  54a.208(b) 
<3)  and  54a.210(b)  (1)  (iv>  of  the  pro- 
posed regulations. 

The  Department  wishes  to  stress  the 
importance  of  developing  effective  for- 
mal and  informal  relations  among  alco- 
hol abuse  and  alcoholism  programs, 
State  alcoholism  agencies.  State  alcohol 
abuse  advisory  councils,  and  those  State 
and  local  planning  agencies  created  pur- 
suant to  Pub.  L.  93-641.  In  order  to 
effectively  carry  out  their  planning  re- 
sponsibUities.  HSAs  and  SHPDAs  must 
become  familiar  with  the  requirements 
of  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment,  ajid 
Rehabilitation  Act  and  alcohol  programs 
generally.  Similarly,  alcohol  abuse  and 
alcoholism  programs  and  State  alcohol- 
ism agencies  and  advisory  councils  must 
become  familiar  with  the  requirements 
of  the  National  Health  Planning  and 
Resources  Development  Act  of  1974  and 
health  planning  generally.  All  parties  are 
urged  to  work  together  in  the  develop- 
ment of  local  and  State  plans  for  health 
services  and  facilities  as  well  as  in  the 
development  of  applications  for  Federal 
health  project  grants  and  other  Federal 
assistance — whelping  one  another  in  ef- 
fectively carrying  out  their  specific  re- 
sponsibilities. 

Implementation  Plan 

Tlie  new  regulations  pwlicies  of  the 
Department  issued  July  25,  1976  (see 
FR  Doc.  76-24042  appearing  at  41  PR 
43811,  August  17,  1976)  require  that  an 
implementation  plan  for  this  Notice  of 
Proposed  Rulemaking  (NPRM)  be  pre- 
pared prior  to  its  Issuance.  In  compli- 
ance with  these  requirements,  an  imple- 
mentation plan  was  forwarded  to  the 
Secretary  who  authorized  the  issuance 
of  this  NPRM  without  publication  of 
the  Notice  of  Intent  (NOD  otherwise 
required  by  the  new  poUcies  because, 
over  an  extended  period  of  time,  there 
has  been  significant  interaction  between 
the  Department  smd  organizations  and 
individuals  in  the  development  of  the 
proposed  regulations  which  has  satisfied 
the  spirit  and  intent  of  the  NOI. 

The  requlr«nents  set  forth  in  the  pro- 
posed regulations,  which  have  been  un- 
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der  development  for  more  than  3  years, 
have  received  extoislve  public  ezposive 
and  discussion  at  annual  meetings  with 
the  directors  of  State  alcohol  agencies, 
during  site  visits  by  Federal  staff  to  com- 
munities which  have  applied  for  and  re- 
ceived funds  authorized  under  the  Act, 
and  in  formal  and  informal  discussions 
with  national  organizations  Interested  in 
alcohol  abuse  and  alcoholism.  Issues 
raised  during  this  process  have  been 
<arefully  reviewed  and  suggestions  for 
t  Iiange  have  been  incorporated  wherever 

Submission  of  Comments 

Interested  persons  are  invited  to  sub- 
mit written  comments,  suggestions,  or 
objections  regarding  this  proposed  re- 
vteion  of  42  CFR  Part  54a  to  the  Office 
of  the  Director,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Room  16- 
105.  Parklawn  Building.  5600  PlsherS 
Lane,  Rockvllle,  Maryland  20857,  on  or 
before  April  1,  1977. 

Comments  received  will  be  available 
for  public  inspection  at  Room  16-105, 
Parklawn  Building,  between  the  hours 
of  8:30  a.m.  and  5:30  p.m.,  Monday 
through  Friday. 

This  revision  Is  proposed  under  the  au- 
thority of  sections  101,  301-303,  310.  and 
311  of  the  ConM)rehenslve  Alcohol  Abuse 
and  Alcoholism  Prevention,  Treatment, 
and  Rehabilitation  Act  of  1970,  as 
amended  by  Pub.  L.  93-282  and  Pub.  L. 
94-371  (42  use.  4551,  4571-4573  and 
4576-4577) . 

Therefore,  it  is  proposed  to  revise  Part 
54a  of  Title  42  CFR  in  the  manner  set 
forth  below. 

NoTX. — The  Department  of  Health.  Educa^ 
ticn,  *nd  Welfare  has  dete 'mined  that  Uil4 
«locument  doee  not  contain  a  major  prt^xwal 
requiring  preparation  of  an  Inflation  Impact 
8tat«ment  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

(Catalog  of  Federal  IXxnestlc  Assistance  Pro- 
gram Kos.  13.2A7  Alcohol  Formula  Grants, 
13.253  Aloobol  Demonstration  Programs) 

Dated :  December  23, 1976. 

Theodorz  Coopkr, 
Assistant  Secretary  for  Health. 

Approved:  January  18. 1977. 

Marjorik  Ltncb, 
Acting  Secretary. 

It  is  proposed  to  revise  Part  54a  to 
read  as  follows: 

PART  54*— GRANTS  FOR  ALCOHOL 
ABUSE  AND  ALCOHOLISM  PREVEN- 
TION. TREATMENT,  AND  REHABILrTA- 
TION  SERVICES 

Subpart  A — Genenl 

Sec. 

64a.l0l     Applicability.    ■ 
-Ma.  102     Definitions. 

54a.l03     Nondlacrlminatlon 

Ma.  104    Confidentiality  of  patient  records. 

54a  105  Reviews  required  by  Bealtli  PUn- 
nlng  and  Resouroes  Develofment 
Act  

64.-\  106    AppUcabUlty  of  4S  CPR  Part  74. 

Subpart  B— rsimula  Crant*  to  StofM 
.■"  4a.20I     ApplloabUlty. 
.'  4a.20a    Definitions. 
54a  203    Allotmente  to  States. 
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Sec. 

Ma.a04     TraiLsfer  ot  allotments. 

&4a.205  Allotment;  administrative  expendi- 
tures. 

64a.206  Allotment;  equipment,  BU|>plle8  or 
personnel  In  lieu  of  casli. 

S4a.207     State  plan;  submission  and  reviev. 

64a.208    State  plan;  purpose;  coordlikatlon. 

64a.209     State  plan;  smgle  State  agency. 

64a.210     State  plan;  State  advisory    oounclL 

Ma.211  State  plan;  survey  of  need;  resource 
allocation  plan. 

64a.212  State  plan;  criteria  for  construc- 
tion and  licensing  of  faculties. 
[Reserved] 

54a.213  State  plan;  personnel  administra- 
tion. 

54a  214  State  plan;  nondiscrimination  by 
Federally  assisted  prlvats  and 
public  general  bospltals  In  tb» 
admission  and  treatment  of  alco- 
hol abusers.  ■ 

54a.215     Assurances.  I 

Subpart  C — Special  Grants  for  Implefnentatlen 
of  the  Uniform  Alcoholisin  and  Intoxication 
Treatment  Act  [Reserved] 

Subpart   O — Project   Grants   for   the    Piewerttlon 
and  Treatment  of  Alcohol  Abuse  and  Alcoholism 

64a.401  Applicability 

64a.402  Definitions. 

54a.403  Eligibility. 

64a.  404  Application. 

64a.405  Project  requiremeuu 

54a.406  Evaluation  and  grant  award. 

64a.407  Payments. 

64a.40e  Expenditure  of  grant  funds. 

&4a.409  Orantee  accountabUity. 

64«.410  Publications  and  cc^yrlghts. 

54a.411  Additional  conditions. 

Ma.413  Matching  rates.  [Reserved] 

Subpart  E — Grants  for  National  Alcohol  Rescarcli 
Centers  [Reserved] 


Subpart  A^ — General 

Authority:  42  TJ.S.C.  4551.  4571-4573  and 
4678-4677. 

§  54a.lOl      .Applii-abilil}. 

The  provtsions  of  this  subpart  apply 
to  aU  grants  which  are  authorized  by 
Title  HI  of  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention,  Treat- 
ment, and  Rehabilitation  Act  of  1970  a« 
amended  by  Pub.  L.  93-282  and  Pub.  It. 
94-371  (42  U.S.C.  4571,  et  seq.) ,  and  ad- 
ministered by  the  National  Institute  on 
Alc(^ol  Abuse  and  Alcoholism  under  the 
authority  granted  by  Title  I  of  that  Act 
(43  XJB.C.  4551,  et  seq.).  Those  grants 
Include:  (a)  Formula  grants  to  assist 
States  In  planning,  establishing,  main- 
taining, coordinating,  and  evaluating 
projects  for  tiie  development  of  more  ef- 
fective prevention,  treatment,  and  reha- 
bilitation programs  to  deal  with  alcohol 
abuse  and  EJcohollsm  (42  U.S.C.  4571- 
4573 ;  Subpart  B  of  this  part) ;  (b)  Special 
grants  to  assist  States  In  Implementing 
the  Uniform  Alcoholism  and  Intoxica- 
tion Treatment  Act  (42  U.S.C.  4576; 
Subpart  C  of  this  part) ;  and  (c)  Grants 
for  alcohol  abuse  and  alcoholism  pre- 
vention and  treatment  projects  (42 
U.S.C.  4577;  Subpart  D  of  this  part> 

§  54a.l02      Definitions. 

As  used  in  this  part: 

(a)  "Act"  means  the  Comprehensive 
Alcohol  Abuse  and  Alcoholism  Preven- 
tion, Treatment,  and  Rehabilitation  Act 
of  1970,  as  amended  by  Pub.  L.  93-282 
and  Pub.  L.  94-371  (42  U.S.C.  4541,  et 
seq.>. 


'b'  "Secretary"  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  officer  or  employee  of  the  De- 
partment of  Health,  Education,  and 
Welfare  to  whom  the  authority  Involved 
may  be  delegated. 

(c)  The  term  "State"  means  the  50 
States,  the  District  of  Columbia,  the  Vir- 
gin Islands,  the  Commonwealth  of  Puer- 
to Rico.  Guam,  American  Samoa,  and 
the  Trust  Territory  of  the  Pacific 
Islands. 

§  54a. 103      Nandiscrimiiuition.  * 

(a)  Race,  color,  Tiationai  origin.  Atten- 
tion is  called  to  the  requirements  of  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d;  78  Stat  252)  which  pro- 
vides that  no  person  in  the  United  States 
shall,  on  the  ground  of  race,  color,  or  na- 
tional origin  be  excluded  from  partici- 
pation in,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under 
any  program  or  activity  receiving  Fed- 
eral financial  assistance.  A  regulation 
Implementing  such  Title  VI  has  been  is- 
sued by  the  Secretary  of  Health,  Edu- 
cation, and  Welfare  with  the  approval 
of  the  President  (45  CFR  Part  80) .  Such 
regulation  Is  applicable  to  assistance 
provided  under  Title  m  of  the  Act  and 
the  regulations  of  this  part. 

(b)  Handicapped  individuals.  Atten- 
tion Is  called  to  the  requirements  of  sec- 
tion 504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  which  provides  that 
no  otherwise  quadifled  handicapped  in- 
dividual In  the  United  States  shall,  sole- 
ly by  reason  of  his  handicap,  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimi- 
nation under  any  program  or  activity  re- 
ceiving Federal  financial  assistance. 

(c)  Admission  of  alcohol  abusers  to 
federally  assisted  private  and  public 
general  Tiospitais  and  outpatient  facili- 
ties. Attention  is  called  to  section  321 
of  the  Act  (42  UJ3.C.  4581)  which  pro- 
vides that  alcohol  abusers  and  alcoholics 
who  are  suffering  from  medicsd  condi- 
tions shall  not  be  discriminated  against 
in  admission  or  treatment,  solely  be- 
cause of  their  alcf^ol  abuse  or  alcohol- 
Ism,  by  any  private  or  public  general 
hospital  or  outpatient  facUity  (as  defined 
in  section  1633(6)  of  th5  Public  Health 
Service  Act,  42  UjS.C.  300s-3(6) )  which 
receives  support  In  smy  form  from  any 
program  supported  in  whole  or  in  part 
by  funds  appropriated  to  any  Federal 
department  or  agency. 

§  54a.l04     Confidontialily  of  patient  rec- 
ords. 

Attention  is  called  to  section  333  of 
the  Act  (42  U.S.C.  4582)  which  provides 
that  records  of  the  Identity,  diagnosis, 
prognosis,  or  treatment  of  any  patient 
which  are  maintained  In  connection  with 
the  performance  of  any  program  or  ac- 
tivity relating  to  alcoholism  or  alcohol 
abuse  education,  training,  treatment,  re- 
habilitation or  research,  which  is  con- 
ducted, regulated,  or  directly  or  indirect- 
ly assisted  by  any  department  or  agency 
of  the  United  States,  shall  be  confiden- 
tial and  may  be  disclosed  only  for  the 
purjHwes  and  \mder  the  circumstances 
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expressly  authorized  under  section  333 
of  the  Act.  Violations  of  section  333  are 
subject  to  a  fine  of  not  more  than  $500 
in  the  case  of  a  first  offense  and  not  more 
than  $5,000  in  the  case  of  each  subse- 
quent offense.  A  regrulatlon  Implement- 
ing section  333  of  the  Act  has  been  pro- 
mulgrated  (42  CFR  Part  2). 

§  54a.I05  Revievrs  required  by  Health 
Planning  and  Resources  Develop- 
ment Act. 

Attention  Is  called  to  section  1524(c) 
(6)  of  the  Public  Health  Service  Act  (42 
U.S.C.  300m-3  (c)(6))  which  requires 
that  the  Statewide  Health  Coordinating 
Council,  if  any,  established  undej^^ectirai 
1524  annually  review  and  appiwe  or  dis- 
approve the  alcohol  abuse  and  alcoholism 
State  plan  and  any  application  for  alco- 
hol formula  grant  funds  submitted  to  the 
Secretary.  Attention  Is  also  called  to  sec- 
tion 1513(e)  (1)  (A)  of  the  Public  Health 
Service  Act  (42  U.S.C.  3001-2 (e)  (1)  (A) ) 
which  requires  that  the  Health  Systems 
Agency,  if  any,  established  imder  section 
1513  review  and  approve  or  disapprove 
each  proposed  use  within  its  health  serv- 
ice area  of  Federal  funds  for  the  develop- 
ment, expansion,  or  support  of  health  re- 
sources which  are  made  available 
through  project  grants  for  the  prevention 
and  treatment  of  alcohol  abuse  and  alco- 
holism and  through  special  grants  for 
implementation  of  the  Uniform  Alcohol- 
ism and  Intoxication  Treatment  Act 
and  Federal  funds  made  available 
through  grants  and  ccmtracts  by  the 
State  from  alcohol  abuse  and  alcoholism 
formula  grants.  Attention  is  also  called  to 
section  1536  (42  U.S.C.  300n-5),  which 
authorizes  the  State  Health  Planning 
and  Development  Agency  to  perform  this 
review  under  section  1513(e)(1)(A)  In 
those  States  where  health  service  areas 
will  not  be  established  and  health  sys- 
tems agencies  will  not  be  designated. 

§  54a.l06  ApplicabUity  of  45  CFR  Part 
74. 

The  relevant  provisions  of  45  CPR  Part 
74,  establishing  imiform  administrative 
requirements  and  cost  principles,  shall 
apply  to  all  grants  under  this  part  to 
State  and  local  governments  as  those 
terms  are  defined  in  Subpart  A  of  that 
Part  74;  the  relevant  provisions  of  the 
following  subparts  of  Part  74  shall  also 
apply  to  grants  to  all  other  grantee  or- 
ganizaticwis  under  Subpart  D  of  this 
part: 

45  CFR  Part  74 
Subpart 

A.  General. 

B.  Cash  Depositories. 

O.  Bonding  and  Insurance. 

D.  Retention  and  Cttstodlal  Requlremenfe  few- 
Records. 

P.  Grant-Related  Income. 

O.  Matching  and  Cost  Sharing. 

K.  Grant  Payment  Requirements. 

L.  Budget  Revision  Procedures. 

M.  Grant  Closeout,  Su^enslon  and  Termi- 
nation. 

O.  Prc^jerty. 

Q.  Cost  Principles. 


Subpart  B — Fornmila  Grants  to  States 

AtTTHoaiTT :  42  T7J3.C.  4571-4678. 

§  54a.20I      Applicability. 

Ilils  subpcut  appUes  only  to  grants  un- 
der sections  301-303  of  the  Act  (42  U.S.C. 
4571-4573)  to  assist  States  in  planning, 
establishing,  maintaining,  coordlnattng, 
and  evaluating  projects  for  the  develop- 
ment of  more  effective  prevention,  treat- 
ment, and  rehabilitation  programs  to 
deal  with  alc<^ol  abuse  and  alcoholism. 

§  54a.202      Definitions. 

All  terms  not  defined  herein  shall  have 
the  same  meaning  as  given  them  In 
S  54a.l02.  As  used  in  this  subpart: 

(a)  "State  agency"  means  the  single 
State  agency,  which  may  be  an  individ- 
ual agency  or  an  inter-departmental 
agency,  designated  pursuant  to  section 
303(a)  (1)  of  the  Act  as  the  sole  agency 
for  the  administration  of  the  State  plan 
or  for  suiiervising  the  administration  of 
the  State  plan. 

(b)  "State  plan"  means  the  document 
for  planning,  establishing,  conducting, 
coordinating,  and  evaluating  projects  for 
the  development  of  more  effective  pre- 
vention, treatment,  and  rehabflitatlon 
programs  within  the  State  to  deal  with 
alcohol  abuse  suid  alcoholism,  which  con- 
tains the  information,  proix>sals,  and  as- 
surances required  by  section  303  of  the 
Act  and  the  regulations  of  this  subpart. 

(c)  "Treatment"  means  any  of  the 
broad  range  of  emergency,  outpatient, 
intermediate,  and  inpatient  services  and 
care,  including  diagnostic  evaluation, 
medical,  psychiatric,  psychological,  and 
social  service  care,  vocational  r^abili- 
tatlon  Euid  career  counseling,  which  may 
be  extended  to  persons  with  alcohol  abuse 
problems. 

(d)  "Population",  with  respect  to  any 
State  or  area  therecrf,  means  the  latest 
figures  of  total  population  certified  by 
the  United  States  Department  of  Com- 
merce. 

§  54a.203      Allotments  to  States. 

(a)  The  allotments  to  the  several 
States  imder  section  302  of  the  Act  will 
be  computed  by  the  Secretary  as  follows: 

(1)  One- third  weight  on  the  basis  of 
need  for  more  effective  prevention,  treat- 
ment, and  rehabilitation  programs  to 
deal  with  alcohol  abuse  and  alcohoUsm, 
expressed  by  the  relationship  of  the  pop- 
ulatl<m  in  each  State  to  the  total  popu- 
lation of  all  the  States. 

(2)  Two- thirds  weight  on  the  basis  of 
total  population  weighted  by  financial 
need,  as  determined  by  the  relative  per 
capita  income^or  each  State  for  the  three 
most  recent  consecutive  yes^s  for  which 
data  is  available  from  tiie  United  States 
Department  of  Commerce. 

(b)  If,  after  determining  the  amount 
of  the  allotment  for  each  State  in  accord- 
ance with  paragraph  (a)  of  this  section, 
it  appears  that  any  State  (with  the  ex- 
ception erf  the  Virgin  Islands.  American 
Samoa,  Guam,  and  the  Trust  Territory  of 
the  Pacific  Islands)  will  receive  less  than 


$300,000.  the  minimum  allotment  pre- 
scribed by  sectton  302(a)  of  the  Act.  the 
Secretary  shall  reduce  the  shares  of  each 
State  which  would  receive  xoart  than 
$200,000  by  an  equal  percentage  and  re- 
allocate those  sums  as  required  to  assure 
that  every  State  (other  than  the  Vh-gln 
Islands.  Americsm  Samock  Guam,  and  the 
Trust  Territory  ot  the  Pacific  Islands) 
will  receive  at  least  $200,000. 

§  54a.204     Transfer  of  allotments. 

(a)  AUotmenU  to  the  50  States,  the 
District  of  Columbia,  and  the  Common- 
wealth of  Puerto  Rico.  Any  amount  al- 
lotted to  a  State  in  a  fiscal  year  (other 
than  the  Virgin  Islands,  American  Sa- 
moa, Guam,  and  the  Trust  Territory  of 
the  Pacific  Islands)  which  is  unobligated 
at  the  end  of  that  year  shall  remain 
available  to  the  State,  for  the  purposes 
for  which  made,  for  the  next  fiscal  year 
(and  for  such  year  only) ,  and  that 
amount  shall  be  in  addition  to  the 
amounts  allotted  to  the  State  for  that 
purpose  for  the  next  fiscal  year;  except 
than  any  amount,  remaining  unobligated 
at  the  end  of  the  sixth  month  following 
the  end  of  the  year  in  which  it  was  al- 
lotted, which  the  Secretary  determines 
will  remain  unobligated  by  the  close  of 
the  next  fiscal  year,  may  be  reallotted 
by  the  Secretary  to  any  other  of  the 
States  having  need  therefor,  on  such  ba- 
sis as  the  Secretary  deems  equitable  and 
consistent  with  the  purposes  of  the  Act 
and  the  regulations  of  this  subpeurt 
Funds  thus  reallotted  to  any  of  the 
States  shall  be  available  for  the  pur- 
poses for  which  made  untU  the  close  of 
such  next  fiscal  year  and  shall  be  In  ad- 
dition to  the  amounts  allotted  and  avail- 
able for  the  same  period. 

(b)  Allotments  to  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the  Trust 
Territory  of  the  Pacific  Islands.  Any 
amount  allotted  to  the  Virgin  Islands. 
American  Samoa,  Guam,  or  the  Trust 
Territory  of  tiie  Pacific  Islands  in  a  fis- 
cal year  which  Is  unobligated  at  the  end 
of  that  year  shall  remain  available  for 
the  purposes  for  which  made,  for  the 
next  two  fiscal  years  (and  for  such  years 
only),  and  that  amount  shaU  be  in  ad- 
ditlMi  to  the  amounts  aUotted  for  that 
purpose  for  each  of  the  next  two  fiscal 
years;  except  that  any  amount  remain- 
ing imobligated  at  the  end  of  the  first 
of  the  next  two  fiscal  years,  which  the 
Secretary  determines  will  remain  im- 
obligated at  the  close  of  the  second  of 
the  next  two  fiscal  years,  may  be  re- 
allotted by  the  Secretary  to  any  other 
of  the  four  States  (Virgin  Islands. 
American  Samoa,  Guam,  and  the  Trust 
Territory  of  the  Pacific  Islands)  having 
need  therefor  on  such  basis  as  the  Sec- 
retary deems  equitable  and  consistent 
with  the  purposes  of  the  Act  and  the 
regulations  of  this  subpart.  Funds  thus 
reallotted  to  any  of  those  four  States 
shall  be  available  for  the  purposes  for 
which  made  untfl  the  close  of  the  second 
of  the  next  two  fiscal  years  and  shall  be 
In  addition  to  the  amounts  aUotted  and 
available  for  the  same  period. 
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(c)  'Jieallotment  approval.  Funds  will 
not  be  reallotted  to  a  State  tmder  para- 
graphs (a)  and  (b)  of  this  section  unless 
the  Secretary  finds  that : 

(1)  The  State  has  an  approved  State 
plan  for  the  fiscal  year  during  which 
the  reaUotted  funds  would  be  available 
I  Of  expenditure;  and 

'2>  The  State  has  filed  the  report  re- 
quired under  paragraph  (d)  of  this  sec- 
tion and  has  provided  such  additional 
Information  as  the  Secretary  may  request 
with  regard  to  the  proposed  use  of  the 
funds  to  be  reallotted. 

<d)  Reports.  Each  State  shall,  with  re- 
spect  to  each  fiscal  year  in  which  It  re- 
ceives an  allotment,  submit  a  report  to 
the  Secretary  which  shall  set  forth  the 
amount  of  the  allotment  remaining  im- 
obUgated  as  of  the  date  of  the  report, 
the  State's  plans,  If  any,  for  obligating 
such  unobligated  amount,  the  need,  tf 
•ay,  for  addlUonaJ  funds,  and  the  State's 
plaxu  tor  meeting  such  need  If  such  ad- 
ditional funds  are  made  available 
through  reallotment. 

(1)  A  State  (other  than  the  Virgin 
Islands,  American  Samoa,  Guam,  and 
the  Trust  Territory  of  the  Pacific  Is- 
lands) shall  submit  the  report  within  60 
days  of  the  end  of  the  sixth  month  toi- 
lowing  the  end  of  the  fiscal  year  in  which 
the  allotment  was  made. 

(2)  The  Virgin  Islands,  American 
Samoa,  Ouam,  and  the  Trust  Territory 
oX  the  Pacific  Islands  shall  submit  the 
report  within  60  dasrs  of  the  end  of  the 
flnt  fiscal  year  following  the  fiscal  year 
la  which  the  allotment  was  made. 

I  54a.205     Allotment;  adminiBtrative  ex- 
pendilurrs. 

(a)  At  the  request  of  a  State  on  such 
fonns,  at  such  time,  and  in  such  manner 
as  the  Secretary  may  prescribe,  a  portion 
of  any  allotment  or  allotmoits  of  the 
State  shall  be  available  to  pay  that  por- 
tion of  the  expenditures  found  necessary 
by  the  Secretary  for  the  proper  and  efB- 
elent  administration  during  the  year  of 
the  State  plan  approved  under  the  Act 
and  the  reigulations  of  this  subpart,  ex- 
cept that  not  more  than  10  percent  of 
the  total  of  the  allotments  of  the  State 
for  a  year,  or  $50,000  whichever  is  less, 
shall  be  available  during  the  year  for 
that  purpose. 

(b)  Anowdble  cos^.'>Allowablllty  of  ad- 
ministrative costs  shall  be  dtermlned  In 
accordance  with  the  applicable  cost 
prtoclples  set  forth  In  Subpart  Q  of  45 
CPR  Part  74.  Jlxpenditures  which  are 
allowable.  If.  fbimd  necessary  for  the 
proper  and  efiSclent  administration  of 
the  State  plan,  include: 

(1)  Costs  of  compensation  of  person- 
nel and  other  administrative  expendi- 
tures directly  related  to  the  preparation 
and  administration  of  the  State  plan  or 
to  supervising  that  preparation  and  ad- 
ministration.; and 

(2)  Expenditures  Incurred  by  a  State 
advisory  council  established  pursuant  to 
section  303(a)(3)  of  the  Act,  Including 
per  diem  and  travel  expenses  Incurred 
by  council  members  at  rates  not  exceed- 
ing those  established  under  applicable 
State  law. 
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(c)  VnallotDahle  costs.  Funds  made 
available  under  this  section  may  not  be 
used  for: 

(1)  Administrative  costs  exceeding  10 
percent  of  the  total  of  the  allotment  of 
a  State  for  a  year  or  $50,000,  whichever 
is  less; 

(2)  Administrative  costs  attributable 
to  programs  other  than  those  funded 
under  this  subpart; 

(3)  Costs  of  dbtral  administrative  de- 
IMirtments  of  State  and  local  govern- 
ments other  than  those  directly  related 
to  administration  of  the  State  plan: 

(4)  Administrative  costs  relating  to 
services  which  the  State  is  required  to 
provide  at  its  own  expense  in  order  to 
satisfy  the  maintenance  of  effort  re- 
quirements of  the  Act  and  the  regula- 
tions of  this  subpart; 

(5)  Acquisition  of  land  or  construc- 
tion or  acquisition  of  buildings;  or, 

(6)  Matchii«  other  Federal  grants. 

§  54a.206     Allotment;    eqiiipment,    sup- 
plies, or  personnel  in  lieu  of  cash. 

At  the  request  of  a  State  on  such 
forms,  at  such  time,  and  in  such  manner 
^  the  Secretary  may  prescribe,  the  Sec- 
retary may.  In  lieu  of  cash  payments. 
furnish  equipment  or  supplies  to  the 
State  or  detail  to  the  State  ofBcers  or 
employees  of  the  Department  of  Health, 
Educaticm,  and  Welfare  when  he  finds 
that  the  equipment,  supplies,  or  person- 
nel would  be  used  for  purposes  for  which 
an  allotment  would  be  available  under 
the  Act  and  the  regulations  of  this  sub- 
part. In  that  case,  the  Secretary  will 
reduce  Uie  payments  to  which  the  State 
would  otherwise  be  entitled  fr<xn  its  al- 
lotment for  the  fiscal  year  by  an  amount 
which  equals  the  fair  market  value  of  the 
equipment  and  supplies  furnished  and  by 
the  amoimt  of  the  pay,  allowances, 
traveling  expenses,  and  other  costs  In- 
curred in  connection  vrtth  the  detail  of 
officers  or  employees.  "Hie  amount  by 
which  the  payments  are  reduced  shaU  be 
available  for  the  payment  of  the  costs 
Incurred  by  the  Secretary  in  furnishing 
the  equipment,  supplies,  and  personnel 
but  that  amount  shall,  for  piuT>oses  of 
determining  the  allotment  under  section 
302(a)  of  the  Act  and  5  54a.203,  be 
deemed  to  have  been  paid  to  the  State. 

§  54a.207     State    plan :    submission    atid 
review. 

(a)  Submission.  To  receive  fimds  from 
its  allotment  a  State  must  submit  to 
and  have  approved  by  the  Secretary  a 
State  plan  which  contains  or,  as  re- 
quired by  these  regulations,  incorpo- 
rates by  reference  the  information, 
proposals,  and  assurances  specified 
in  the  Act  and  in  the  regulations  of  this 
subpart.  Documents  incorp<H-ated  by  ref- 
erence become  a  part  of  the  State  plan 
as  though  fully  set  forth  therein.  Such 
documents  must  be : 

(1)  cnearly  identified  as  to  subject, 
date  and  location: 

(2)  Officially  adopted  and  dissemi- 
nated In  accordance  with  applicable  pro- 
cediires;  and 

(3)  Made  available  to  the  Secretary 
and  readily  available  to  the  public  for 
inspection. 


lb)  Modification.  The  State  agency 
shall  f r(Mn  time  to  time,  but  not  less  often 
than  annually,  review  Its  State  plan  and 
submit  to  the  Secretary  for  approval 
modifications  thereof  which  shall: 

(1)  Contain  budgetary  requirements 
for  the  new  fiscal  year  and  such  updates 
of  the  assurances  and  information,  which 
under  this  subpart  must  be  contained  in 
the  State  plan,  as  may  be  prescribed  by 
the  Scretary ;  and 

(2)  Incorporate  by  reference  such 
changes  in  the  proposals  and  informa- 
tion, which  under  this  subpart  must  be 
incorporated  by  reference  In  the  State 
plan,  as  may  be  prescribed  by  the  Sec- 
retary and  such  additional  changes  as 
the  State  agency  may  consider  to  be 
necessary. 

(c)  Assessment  of  progress.  The  State 
agency  shall  submit  to  the  Secretary  pe- 
riodic reports  assessing  the  progress  of 
the  State  tn  implementing  its  State  plan 
in  such  form  and  manner  as  the  Secre- 
tary may  prescribe.  Such  a  report  shall 
first  be  submitted  with  the  State  plan 
submitted  for  the  first  fiscal  year  begin- 
ning after  September  30,  1977.  There- 
after, the  State  agency  shall  make  addi- 
tional reports  every  third  year  in  which 
it  receives  an  allotment. 

(d)  Revieto  and  comment  by  the  Gov- 
ernor. The  State  plan,  any  modification 
thereof,  and  all  assessments  of  progress 
shall  be  submitted  to  the  Governor  of 
the  State  for  his  review  and  comment  at 
least  45  days  prior  to  submission  of  the 
plan,  modification,  or  assessment  of 
progress  to  the  Secret«u-y.  The  ctanments 
of  the  Governor,  or  such  d<x:umentation 
of  his  review  without  comment  as  the 
Secretary  may  prescribe,  must  be  sub- 
mitted to  the  Secretary  with  the  plan, 
modification,  or  assessment  of  progress. 

(e)  Publicized  plan.  The  State  agency 
shall  publicize  a  general  description  of 
the  proposed  plan,  m(xllfication,  or  as- 
sessment of  progress  at  least  30  days 
prior  to  the  submission  of  the  plan,  mod-. 
Ificatlon  or  assessment  of  prepress  to  the 
Secretary.  The  State  plan,  modifications 
thereof,  and  assessments  of  progress  must 
be  readily  available  and  accessible  for 
examination  and  comment  by  Interested 
persons  prior  to  submission  to  the  Sec- 
retary and  during  the  period  they  are  in 
effect. 

§  54a.208     Slate   plan:   purpose,   r<v»rili- 
nation. 

(a)  Purpose.  The  purpose  of  the  State 
plan  is  to  provide  a  rational  and  more 
effective  basis  for  the  utUtzetion  of  Fed- 
eral, State,  and  all  other  available  re- 
sources in  planning,  establishing,  con- 
ducting, maintaining,  coordinating,  and 
evaluating  prevention,  treatment,  and 
rehabilitation  projects  and  programs  to 
deal  with  alcohol  abuse  and  alcoholism 
in  the  State  and  for  ongoing  planning  for 
improvement  and  expansion  of  such  ac- 
tivities, as  necessary. 

(b)  Coordination  of  alcohol  abuse  and 
alcoholism  prevention,  treatment,  and 
rehabilitation  programs.  The  State  plan 
must:  (1)  Incorporate  by  reference  a  de- 
scription of  the  policies  and  procedures 
under  which  the  State  agency  will  review 


and  comment  tipon  applications  for  as- 
sistance under  sectloa  311  of  the  Act 
(42  UjS.C.  4577).  As  a  minimum  tbe 
policies  and  procedures  must  provide  f  on 

(1)  A  writtoi  evaluation  of  the  proj- 
ect set  forth  in  the  application  which 
shall  include  ccHxunents  on  the  relation- 
ship of  the  project  to  other  projects 
pending  and  approved,  and  to  the  State 
plan. 

ai)  State  agency  submission  of  such 
evaluation  to  the  Secretary  within  30 
days  of  the  date  upon  which  the  State 
agency  received  the  application  for  as- 
sistance. 

(ill)  The  furnishing  of  a  copj  of  the 
evaluation  to  the  applicant. 

(2)  Incorporate  by  reference  the  poli- 
cies and  procedures  under  which  the 
State  agency  will,  to  the  maximum  ex- 
tent practicable,  coordinate  and  review 
the  activities  of  other  agencies  within 
the  State  government,  Iqcal  and  metro- 
politan area  agencies,  and  Interstate 
agencies  to  assiu-e  that  all  programs  for 
the  provision  of  services  for  people  with 
alcohol  abuse  problems  are  consistent 
with  the  State  plan.  As  a  minimum,  these 
policies  and  procedures  must  Include 
provisions  under  which: 

(I)  The  State  agency  will  review  and 
evaluate  proposals  for  programs  and 
projects  directly  or  indirectly  related  to 
the  development  of  more  effective  pre- 
vention, treatment,  and  rehabilitation 
programs  to  deal  with  sdcohol  abuse 
and  alcoholism  which  are  submitted  to 
it  by  other  agencies;  and 

(II)  The  State  agency  wfil  ensure  that 
those  agencies  or  authorities  with  In- 
terests or  responsibilities  related  to  the 
project  and  program  proposals  develop)ed 
or  reviewed  by  the  State  agency  have 
been  afforded  an  opportunity  to  review 
the  proposals. 

(3)  Provide  assurance  that  the  State 
agency  will  cordinate  Its  planning  with 
local  alcoholism  and  alcohol  abuse  plan- 
ning agencies  and  with  other  State  and 
local  health  planning  agencies. 

(4)  Incorporate  by  reference  docu- 
mentary evidence  that  all  applicable  re- 
quirements for  submitting  the  State  plan 
for  review  under  Title  XV  of  the  Public 
Health  Service  Act  (42  U.S.C.  300k-l— 
300n-5)  have  been  met. 


/ 


§  54a.209      Slate 
agency. 


plan;      single      Sute 


(a)  The  State  plan  must  incorporate 
by  reference  documentary  evidence  of 
the  designation  or  establishment  of  a 
single  State  agency.  Such  docimientation 
shall  include: 

(1)  The  Executive  Order,  statute,  res- 
olution, motion  CH-  similar  action  by  the 
State  authority  which  designated  or  es- 
tablished the  State  agency;  and. 

(2)  Evidence  that  the  State  agency 
has  legal  authority  to  carry  out  the  State 
plan  and  all  duties  and  responsibilities 
required  by  the  Act  and  the  regulations 
of  this  subpart. 

(b)  If  the  State  agency  is  responsible 
for  State  programs  in  addition  to  the 
State  alcohol  abuse  and  alcoh<dlsm  pro- 
gram, the  State  plan  must  Incorporate 
by  reference  documents  which  Identify 
the  officials  who  will  head  each  area  of 
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responslWlity,  and  which  establish  pol- 
icies and  procedures  tor  ensuring  that 
separate  recwds  are  maintained  with  re- 
spect to  each  program  and  that  all  other 
applicable  Federal  requirements  are  met. 
(c)  The  State  plan  must  Incorporate 
by  referoice  documents  which  describe 
meth(xls  tmder  v^ilch  the  State  agoicy 
will  eltho*  administer  ot  supervise  the 
admlnlstratl<»  (tf  the  activities  to  be 
carried  out  imder  the  State  plan.  If  part 
or  all  (rf  the  responsibility  for  admin- 
istering the  State  plan  has  beoi  or  is  to 
be  delegated  to  one  or  more  agencies 
(imder  the  supervision  of  the  State 
agency) ,  the  State  plan  must  IncMixM^te 
by  reference  documents  which  identify 
such  other  agency  or  agencies,  including 
local  government  agencies,  and  set  forth 
the  responsibilities  of  each  such  agency. 

§  54a.210     Sutc     plan;     Sute     adviaory 
council. 

(a)  Establishment:  scope  of  authority. 
The  State  plan  must  incorporate  by  ref- 
erence documents  which  provide  tor  the 
designation  or  establishment  of  a  State 
Alcohol  Abuse  Advisory  Council  to  con- 
sult with  and  advise  the  State  agency  In 
carrying  out  the  State  idan. 

(b)  Membership.  (1)  The  membership 
of  the  State  Alcohol  Abuse  Advisory 
Ctouncll  shall,  to  the  extent  practicable, 
be  drawn  from  different  geographical 
areas  of  the  State,  and  shall  provide 
representation  for: 

(1)  Nongovernmental  organlzatlmis 
concerned  directly  or  indirectly  with  al- 
cohol abuse  and  alcoholism,  such  as  local 
affiliates  of  the  National  Council  cm  Al- 
coholism, local  citizen  groups,  employee 
groups,  labor  and  management,  members 
of  Alcoholics  Anonjrmous.  and  other  jm^o- 
vider,  consumer,  and  ccmsumer  advocate 
groups;  and 

(II)  Public  agencies  concerned  directly 
or  Indirectly  with  alcohol  abuse  and  al- 
coholism, such  as  local  elected  officials  or 
representatives  of  health  and  mental 
health  agencies,  vocational  rehabllltatlOTi 
agencies,  welfare  agencies,  and  law  en- 
forcement agrencles ;  and 

(III)  The  minority,  poverty,  and  major 
population  groups  which  are  significantly 
affected  by  the  problems  of  alcohol  abuse 
and  alcoholism  and  which  are  to  be 
served  under  the  State  plan ;  and 

(Iv)  At  least  one  representative  of  the 
Statewide  Health  Ctoordlnating  Council 
established  pursuant  to  section  1524  of 
the  Public  Health  Service  Act  (42  UjS.C. 
300m-3). 

(2)  The  State  plan  shall  incorporate 
by  reference  documents  which  contain 
the  policies  and  procedures  for  selectitm 
of  Advisory  (Council  members,  and  a  list 
of  members  for  the  current  fiscal  year, 
their  names,  addresses,  occupations,  and 
affiliations. 

(c)  Meetings:  recommendations.  (1) 
The  State  plan  must  incorporate  by  ref- 
erence guidelines  and  instructions  estab- 
lishing the  time,  place,  and  frequency  of 
meetings  of  the  Council  which  shall  pro- 
vide, as  a  minimum,  for  annual  meetings 
of  the  Council. 

(2)  ITie  State  agency  shall  malnt^ain 
records  of  the  recommendatlcxis  made  to 
it  by  the  State  Alcohol  Abuse  Advisory 
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Council  and.  if  such  reoommoidatlona 
are  not  adopted,  the  reaaixis  therefor. 

S54«.^ll      State    plan;    sarvey   of   need, 
re«oarcc  allocation  plan. 

(a)  Need.  Each  State  idaa  must  set 
forth  a  survey  of  the  need  for  prevention, 
treatmmt.  and  rehabllltatkm  programs 
to  deal  with  alcohol  abuse  and  alcohol- 
Ism,  including  a  survey  of  the  need  for 
health  facilities  to  provide  services  for 
alcohol  abuse  and  alcoholism.  The  stu-- 
vey  of  need  shall  encompass  the  social. 
ec(»omlc,  and  medical  aspects  of  the 
problem  of  alcohol  abuse  and  alcc^olism ; 
and  shaD  take  Into  account  the  relative 
extent  of  the  problems  of  alcc^ol  abuse 
and  alcoh<^ism  wltldn  various  popula- 
tion groups  (including  women  and  in- 
dividuals under  the  age  of  eighteen)  or 
areas  as  follows: 

(1)  Estimate  the  proportion  of  the 
population  of  the  State  with  alcdtiol 
abuse  and  idcc^olism  problems  and  the 
pn^jorticm  of  the  population  directly  or 
Indirectly  affected  by  such  r«t>blems. 

(2)  Identify  areas  within  the  State 
with  a  high  Incidence  of  alcc^ol  abuse 
and  alcoholism  problems  determined  on 
the  basis  of: 

(i)  The  demographic  and  socioeco- 
nomic characteristics  of  the  population 
wlthlfi  each  area  identified,  such  as  age. 
sex,  income,  employment,  underemploy- 
ment and  tmemployment  rates,  types  of 
occupation,  housing  conditions,  perti- 
nent geographical  factors,  and  ethnic 
makeup  of  the  area :  and 

(11)  The  special  needs  of  specific  popu- 
lation groups  within  each  area  with  ac- 
tual or  potential  problems  of  alcohol 
abuse  and  alcoholism,  such  as  drinking 
drivers,  chronic  public  intoxicants,  of- 
fenders within  the  correctional  system. 
women,  senior  citizens,  youth  (individ- 
uals under  the  age  of  eighteen) ,  Indians, 
employees  of  State  and  local  governments 
and  private  Industry,  and  groups  within 
each  such  area  whose  occupational  and 
social  conditions  make  them  vulnerable 
to  alcohol  abuse  and  alcoholism. 

(3)  Elstimate  the  extent  of  the  prob- 
lem of  alcohol  abuse  and  alcoholism  com- 
pared to  other  health  and  social  prob- 
lems confronting  the  people  of  the  State. 

(b)  Current  resources.  The  State  plan 
shall  contain  a  description  of  the  pres- 
ent arailabillty  and  accessibility  of  pub- 
lic and  private  resources  for  the  provi- 
sion of  alcohol  abuse  and  alcoholism  pre- 
vention, treatment,  and  rehabilitation 
services,  including: 

(DA  complete  inventory  (to  the  extent 
feasible)  of  all  private  and  public  re- 
sources available  in  the  State  for  such 
purposes  Including  but  not  limited  to 
programs  funded  imder  State  and  local 
laws,  occupational  programs  for  em- 
ployees in  State  and  local  government 
and  in  private  industry  or  other  work 
settings,  voluntary  organizations,  edu- 
cation programs,  military  and  Veterans' 
Administration  resources,  commimlty 
mental  health  centers,  hospitals,  amd 
other  health  care  or  social  service  cen- 
ters which  provide  such  services; 

(2)  Personnel  qualified  to  provide 
such  services; 
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(3)  Financial  support,  including  public 
and  private  third  party  payments,  for  the 
prorlslon  of  sueh  services; 

(4)  State  laws  affecting  the  availability 
and  accessibility  of  such  resources;  and 

(5)  Other  health  and  social  problems 
confronting. the  State  which  may  affect 
the  availability  of  resources  for  meeting 
alcohol  abuse  and  alcoholism  problems. 

(c)  Addttionai  resources  needed.  The 
State  plan  must  contain  a  (description  of 
the  additional  resources,  including  facili- 
ties, personnel  training,  technical  as- 
sistance, and  fimds,  necessary  to  meet 
those  needs  identified  pursuant  to  para- 
grai^  (a)  of  this  section  which  are  not 
being  met  by  the  existing  resources  de- 
scribed pursuant  to  paragraph  (b)  of  this 
section. 

(d)  Action  plan.  The  State  plan  must 
set  forth  a  comprehensive  action  plan 
establlshlhg  priorities  for  the  develop- 
ment and  distribution  throughout  the 
State  of  alcohol  abuse  and  alcoholism 
prevention,  treatment,  and  rehabilita- 
tlon  programs  and  facilities.  This  plan 
must: 

(1)  utilize,  to  the  extent  practicable, 
the  existing  resources  described  in  para- 
graph (b)  of  this  section: 

(2)  Describe  the  steps  necessary  to 
secure  and  develop  the  necessary  re- 
sources described  in  paragraph  (c)  of 
this  section; 

(3)  ESstablish  priorities  for  the  dis- 
tribution of  facilities  and  services  in  all 
geographic  areas  and  subareas  of  the 
State: 

(4)  Set  forth,  in  the  order  of  such 
priorities,  the  additional  projects  and 
programs  required  to  meet  the  immet 
need,  the  estimated  costs  of  each  and  the 
source  of  financial  and  other  resources 
expected  to  support  each  project  or  pro- 
gram, including  formula  grant  support 
made  available  under  the  Act  and  the 
regulations  of  this  subpart; 

(5)  Include  a  timetable  for  complet- 
ing an  such  projects  and  programs;  and 

(9)  Include  a  long  term  plan  for  ex- 
pansion or  diminution  of  existing  re- 
sources or  development  of  new  resources 
in  accordance  with  projected  estimates 
of  future  needs. 

§  54a.212  Siate  plan;  criteria  for  con- 
•IriKtion  and  licensing  of  facilities. 
[Reserved] 

CoiciCEirr:  Criteria  are  ctirrently  being  de- 
veloped for  stamdards  (Including  enforce- 
ment procedures  and  penalties)  for  (1)  Tbe 
construction  and  licensing  of  public  and 
.private  facllltlee  for  the  treatment  of  alcohol 
abuse  and  alcoholism  and  (2)  For  other  com- 
mtmlty  services  or  reeourcea  available  to 
aaslat  IndlvlduaQB  to  meet  problems  result- 
ing from  alcohol  abuse.  Comments  and  sug- 
gestions concerning  the  scope  and  content 
of   tbe   criteria  will    be   welcomed. 

S  S4a.213      Slate  plan;  pt-rsonnel  adn 
istration. 


(a)  Aferif  system  personnel.  The  State 
plan  shall  provide  for  the  establishment 
and  maintenance  of  personnel  standards 
on  a  merit  basis  for  persons  employed 
by  toy  the  State  agency  In  the  adminis- 
tration or  supervision  of  the  adminis- 
tration of  the  State  plan.  Conformity 
with  Standards  for  a  Merit  System  of 


Personnel  Administration,  45  CFR  Part 
70,  issued  by  the  Secretary  of  Health, 
Education,  and  Welfare,  including  any 
amendments  thereto,  and  any  standards 
prescribed  by  the  U.S.  Civil  Service 
Commission  pursuant  to  section  208  of 
the  Intergovernmental  Personnel  Act  of 
1970  (Pub.  L.  91-648;  84  Stat.  1915) 
modifying  or  superseding  such  stand- 
ards, will  be  deemed  to  meet  this  re- 
quirement as  determined  by  said  Com- 
mission. Laws,  rules,  regulations,  and 
policy  statenSents,  and  amendments 
thereto,  effectuating  such  methods  of 
personnel  administration  shall  be  in- 
corporated by  reference  in  the  State 
plan. 

(b)  Equal  employment  opportunity. 
Equal  employment  opportunity  will  be 
assured  in  the  State  merit  system  and 
affirmative  action  provided  in  its  ad- 
ministration. Discrimination  against  any 
person  in  recruitment,  examination,  ap- 
pointment, training,  promotion,  reten- 
tion, discipline  or  any  other  aspect  of 
personnel  administration  because  of 
political  or  religious  opinions  or  aflRlia- 
tlons  or  because  of  race,  national  origin, 
or  other  n(»imerlt  factors  will  be  pro- 
hibited. Discrimination  on  the  basis  of 
age  or  sex  or  physical  disability  will  be 
prohibited  except  where  specific  age,  sex 
or  physical  requirements  constitute  a 
bona  fide  occupational  qualification 
necessary  to  proper  and  efBcient  ad- 
ministration. The  State  merit  system 
must  include  procedures  for  appeals  in 
cases  of  alleged  discrimination  to  an  Im* 
partial  body  whose  determination  shall 
be  binding  upon  a  finding  of  dlscrlmina-» 
tion.  The  State  must  develop  an  afiflrma- 
tive  action  plan  to  assure  such  equal  em- 
ployment opportunity  which  shall  be 
subject  to  inspection,  comment  and  ap- 
proval by  the  Secretary.  Such  plan  shall 
contain  such  information  and  be  com* 
pleted  on  such  date  as  the  Secretary 
may  prescribe. 

(c)  Nondiscrimination  on  the  basis  of 
prior  alcoJiol  abuse.  The  State  shall  con- 
tedn  an  assurance  that  the  State  wlU 
establish  policies  and  procedures  to  as- 
sure that  no  qualified  applicant  for  ft 
position  supported  in  whole  or  in  part 
from  fvinds  made  available  from  the 
State's  allotment  will  be  denied  employ- 
ment solely  on  the  basis  of  having  or  not 
having  a  prior  history  of  alcohol  abuse. 

(d)  Other  personnel.  The  State  plan 
must  include  professional  standards  to  be 
followed  in  hiring  individuals  (other  than 
employees  under  a  government  merit 
system)  to  carry  out  activities  related  to 
the  implementation  of  the  State  plan. 
Such  standards  shall  include  schedules 
or  other  bases  upon  which  the  salaries  of 
such  personnel  are  determined  and  paid 
which  shall  be  in  accord  with  the  usual 

•*Hr    and  customary  practices  in  the  State. 

§  54a.2I4  State  plan;  Nondiscrimination 
by  federally  assisted  private  and 
public  general  hospitals  and  outpa- 
tient facilities  in  the  admission  and 
treatment  of  alcohol  abusers. 


(a)  The  State  plan  must  provide  that 
the  State  agency  will:  j 

(1)  Review  admissions  to  private  and 
public  general  hospitals  smd  outpatient 


facilities  to  assist  the  Secretary  in  deter- 
mining the  compliance  of  su(^  facilities 
with  section  321  of  the  Act  (42  U.S.C. 
4681)  which  provides  that  alcohol 
abusers  and  alcoholics  who  are  suffering 
from  medical  conditions  shall  not  be 
discriminated  against  in  admission  or 
treatment,  solely  because  of  their  alcohol 
abuse  or  alcoholism,  by  any  private  or 
public  general  hospital  or  outpatient 
facility  (as  defined  in  section  1633(6)  of 
the  Public  Health  Service  Act,  42  U.S.C. 
300S-3  <  6) )  which  receives  support  in  any 
form  from  any  program  supported  in 
whole  or  in  part  by  fimds  appropriated 
to  any  Federal  department  or  agency, 
and 

(2)  Make  periodic  reports  to  the  Secre- 
tary respecting  such  review  at  such  time 
and  on  such  forms  as  the  Secretary  may 
prescribe. 

§  54a.215      As!«urance8. 

In  addition  to  any  other  assurances  re- 
quired by  law  and  the  regulations  of  this 
subpart  the  State  plan  must  contain  the 
following  assurances: 

(a)  Maintenance  of  effort.  An  assur- 
ance that  Federal  funds  made  available 
imder  sections  301-303  of  the  Act  and 
the  regulations  of  this  subpart  will  be 
so  used  as  to  supplement  and  increase, 
to  the  extent  feasible  and  practical,  the 
level  of  State,  local  and  other  non-Fed- 
eral funds  that  would  in  the  absence  of 
such  Federal  fimds  to  made  available  for 
the  programs  described  in  sections  301- 
303  of  the  Act  and  will  in  no  event  sup- 
plant such  State,  local,  and  other  non- 
Federsil  funds.  A  State  win  be  considered 
to  be  in  substantial  compliance  with  such 
assurance  if  the  Secretary  finds  that  the 
aggregate  level  of  State,  local,  and  other 
non-Federal  fimds  expended  for  alcohol 
abuse  prevention,  treatment,  and  reha- 
bilitation services  and  activities  ca;rried 
out  'mder  the  State  plan  with  Federal  as- 
sistance made  available  under  sections 
301-303  of  the  Act  is  no  lower  for  any 
fiscal  year  Uian  the  aggregate  level  of 
those  expenditures  in  the  immediately 
preceding  fiscal  year,  except  that  the 
Secretary  may  take  into  consideration 
the  extent  to  which  the  level  of  such 
funds  for  any  fiscal  year  may  have  in- 
cluded fimds  for  an  activity  of  a  non- 
recurring nature. 

(b)  Community  service.  Assurances 
that  aU  faciUties,  programs,  and  serv- 
ices supported  in  whole  or  in  part  with 
funds  made  available  under  sections  301- 
303  of  the  Act  and  the  regulations  of  this 
subpart  wiU  be : 

(1)  Responsive  to  the  needs  of  aU 
members  of  the  populati<m  to  be  served 
and  made  available  to  them  without  dis- 
crimination on  the  grounds  of  sex,  creed, 
duraticHi  of  residence,  or  abUity  or  in- 
ability to  pay  for  services; 

(2)  So  publicized  as  to  be  generally 
known  to  the  population  to  be  served; 
and 

(3)  So  located  as  to  be  readily  accessi- 
ble to  the  population  to  be  served. 

(c)  Accords  and  reports.  An  assurance 
that  the  State  agency  wfll  comply  with 
the  provisions  of  45  CFR  Part  74  re- 
lating to  records  and  reports. 
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(d)  Certification,  accreditation,  or  li- 
censure requirements.  Assurance  that 
State  certification,  accreditation,  m'  li- 
censure requirements,  if  any,  applicable 
to  alcohol  abuse  and  alcoholism  treat- 
ment facilities  and  personnel  take  into 
account  the  special  nature  of  such  pro- 
grams and  personnel,  including  the  need 
to  encourage  the  development  of  non- 
medical modes  of  treatmoit  and  the 
need  to  acknowledge  previous  experience 
when  assessing  the  adequacy  of  treat- 
ment personneL 

(e)  Performance  standards.  Reason- 
able assurance  that  prevention  or  treat- 
ment programs  supported  by  funds  made 
available  under  section  302  of  the  Act 
have  provided  to  the  State  agency  a  pro- 
posed performance  standard  or  stand- 
ards to  measure,  or  research  protocol  to 
determine,  the  effectiveness  of  such  pre- 
vention or  treatment  programs  or  proj- 
ects. 

(f )  Women  and  youth.  Assurance  that 
prevention  and  treatment  programs 
within  the  State  wiU  be  designed  to  meet 
the  need  of  women  and  individuals  under 
the  age  of  eighteen  for  alcohol  abuse 
and  alcoholism  prevention  and  treat- 
ment. 

(g)  Relocation  assistance.  An  assur- 
ance that  the  State  agency  win  comply 
with  the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisitions  Act  of  1970  (Pub.  L.  91-646) 
and  the  applicable  regulations  issued 
thereunder  (45  CFR  Part  15) . 

Subpart  C — Special  Grants  for  Implemen- 
tation of  the  Uniform  Alcoholism  and 
Intoxication  Treatment  Act  [Reserved] 

Subpart  D — Project  Grants  for  the  Preven- 
tion and  Treatment  of  Alcohol  Abuse 
and  Alcoholism 

AuTHC«rrT:  42  TJ.S.C.  4577. 
§  54a.401      Applicability. 

This  subpart  8«)plles  only  to  grants 
under  section  311  of  the  Act  (42  U.S.C. 
4577)  for  the  prevention  tmd  treatment 
of  alcohol  abuse  and  alcoholism  sind  for 
the  rehabUitation  of  alcohol  abusers  and 
alcoholics. 

§1 54a.402     Definitions. 

AU  terms  not  defined  herein  shaU  have 
the  same  meaning  as  given  them  In 
§  54a. 102.  As  used  in  this  subpart: 

(a)  "CouncU"  means  the  National  Ad- 
visory Council  on  Alcohcrt  Abuse  And  Al- 
coholism established  pursuant  to  section 
217  of  the  Public  Health  Service  Act  (42 
U.S.C.  218). 

(b)  "Nonprofit"  as  applied  to  a  private 
entity  means  that  no  part  of  the  net 
earnings  of  such  entity  Inures  or  may 
lawf  uly  inure  to  the  benefit  of  any  share- 
holder or  individual. 

(c)  "Project  period"  means  the  total 
period  of  time  for  which  support  for  a 
project  has  been  recommended  as  spec- 
ified in  the  grant  award  document.  Such 
recommendation  does  not  cranmlt  or  ob- 
ligate the  Federal  government  to  any 
addition,  supplemental  or  continuation 


support    beyond    the    current    budget 
p^od. 

(d)  "Budget  period"  mecms  the  inter- 
val of  time  (usually  12  months)  into 
which  the  project  period  has  t>eeD  di- 
vided for  budgetary  and  reporting  pur- 
poses and  for  which  the  Government  has 
made  a  financial  commitment  to  fund  a 
particular  project 

§  54a.403     EligibUit>. 

(a)  Eligible  applicants.  To  be  eligible 
for  a  gruit  award  under  this  sulHMtrt,  an 
applicant  must  be  a  public  or  nonprofit 
private  entity. 

(b)  Elifffble  projects.  To  be  eligible  for 
a  grant  award  under  this  subpart,  an  eli- 
gible applicant  must  propose  a  project 
which  is  designed: 

(1)  To  demonstrate  innovative  ap- 
proaches to  solving  the  problems  of  al- 
cohol abuse  and  alcoholism  such  as : 

(i)  New  methods  and  programs  for  the 
prevention  and  treatment  of  alcohol 
abuse  and  sdcoholism  and  for  the  r^ia- 
bUitation  of  alcohol  abusers  and  alco- 
holics; 

(ii)  The  adaptatic«i  of  existing  serv- 
ices to  meet  the  needs  of  specific  popula- 
tion groups;  or, 

(ill)  Methods  for  Initiating  or  improv- 
ing delivery  systems  for  alcohol  abuse 
and  alcoholism  prevention,  treatment, 
and  rehabilitation  services  at  IoceJ,  State, 
or  regional  levels  (including  projects  de- 
signed to  develop  methods  for  the  effec- 
tive coordination  of  aU  alcoholism  train- 
ing, treatment,  and  prevention  and  re- 
search resources  avanable  within  a 
health  service  area  established  pursuant 
to  section  1511  of  the  Public  Health 
Service  Act,  42  U.S.C.  3001) ; 

(2)  To  provide  prevention,  treatment, 
or  rehabilitation  services  for  persons  with 
alcohol  abuse  and  alc(^ollsm  problems, 
with  special  emphasis  on  currently  un- 
derso^ed-PCHMilations  and  individuals  In 
geographic  areas  where  such  services  are 
not  otherwise  adequately  available,  in- 
cluding the  training  of  persons  to  provide 
such  serYlces; 

(3)  To  educate  and  train  professiwial 
or  nonprofessional  perstHinel  for  the  pre- 
vention and  treatment  of  alcohol  abuse 
and  alcc^olism  and  for  the  r^ablllta- 
tion  of  alc(^ol  abusers  and  alcohoUcs 
(Including  personn^  attempting  to  meet 
certification  requlronents  of  public  or 
private  accreditation  <«•  Ucensure,  or  re- 
quirements of  thlrd-p€irty  payors) ; 

(4)  To  provide  alc<*ol  abuse  and  al- 
coholism prevention,  treatment,  and  re- 
habmtation  programs  and  services 
through,  OT  In  cooperation  with,  law  en- 
forcement p«-8c«m^  schools,  courts, 
I>enal  institutions  and  other  public  agen- 
cies; or 

(5)  To  w^>vide.  Ml  a  local.  State  or 
national  basis,  counseling  and  education 
activities  for  the  prevention  and  treat- 
ment of  alcohol  abuse  and  alcoholism 
and  for  ttie  rehablUtation  of  alcholic 
abusers  and  alcohoUcs. 

§  54a.404     Application. 

(a)  Each  eligible  entity  desiring  a 
grant  under  this  subpart  shall  submit  an 


appLcation  in  such  form  and  at  such 
time  as  the  Secretary  may  prescribe.'  The 
appUcatlon  shall  contain  a  fun  and  ade- 
quate description  of  the  proposed  proj- 
ect and  of  the  manner  in  which  the  ap- 
pUcant  intends  to  conduct  the  project 
and  carry  out  the  requirements  of  this 
subpart  a  budget  and  justification  of  the 
amount  of  funds  required,  and  such  other 
pe^inent  information  as  the  Secretary 
may  require. 

(b)  The  application  shall  be  executed 
by  an  individual  authorized  to  act  for 
the  appUcant  and  to  sissume  for  the  ap- 
plicant the  obligations  imposed  by  the 
terms  and  conditions  of  any  award  in- 
cluding the  regulations  of  this  subpart. 

(c)  An  application  to  the  Secretary 
from  an  applicant  within  a  State  must : 

(1)  Provide  assurance  that  a  copy  of 
the  appUcation  has  been  forwardal  for 
review  by  the  State  agency  designated 
under  section  303  of  the  Act  if  that 
designation  has  been  made: 

(2)  Include  evidence  that  aU  applica- 
ble requirements  for  submitting  the  ap- 
plication for  review  under  Title  XV  of 
the  Public  Health  Service  Act  (42  U.S.C 
300k-l-300n-5)  have  been  met. 

(3)  Include  evidence  that  the  requiie- 
ments  of  Part  I  of  Office  of  Management 
and  Budget  Circular  No.  A-95  have  been 
satisfied. 

§  54a. 403      Project  rcquirrniriil!^. 

To  be  considered  for  approval  under 
this  subpart,  an  application  must,  as  rel- 
evant to  the  particular  project  proposed : 

(a)  Contain  an  assurance  that  aU  ac- 
tivities to  be  carried  out  under  the  grant 
win  be  substantiaUy  administered  by  or 
under  the  supervision  of  the  applicant. 

(b)  Contairi  an  assurance  that  Federal 
funds  made  available  under  the  Act  will 
not  supplant  non-Federal  funds  other- 
wise avaflable  for  carrjing  out  the  s«:tivi- 
ties  which  are  eligible  for  assistance 
imder  this  subpart  and  that  such  funds 
win,  to  the  extent  practical,  be  used  to 
increase  the  level  of  funds  otherwise 
avaUable  for  such  activities.  A  recipient 
of  assistance  under  this  subpart  wiU  be 
considered  to  be  in  substantial  compli- 
ance with  such  assurance  if  the  Secre- 
tary finds  that  the  aggregate  level  of 
non-Pedersd  funds  available  to  and  spent 
by  an  applicant  to  which  Federal  grant 
funds  are  made  available  under  the  Act 
and  the  regulations  of  this  subpart  is 
no  lower  for  any  fiscal  year  than  If  It 
was  for  the  immediately  preceding  fiscal 
year,  except  that  the  Secretary  may 
take  into  consideration  the  extent  to 
which  the  level  of  such  funds  for  any 
fiscal  year  may  have  included  funds  for 
an  activity  of  a  nonrecurring  nature. 


'  Prevention  grant  applications  and  Instruc- 
tions may  be  obtained  frcwn  the  Director  of 
the  National  Institute  on  Alcohol  Abuse  and 
Alcc^oUsm,  5600  Fishers  Lane,  RockvUIe, 
Maryland  20657.  Treatment  grant  e^ipUca- 
tions  and  Instructions  may  be  obtained  from 
the  designated  State  Alcoholism  Authority 
for  the  State  In  whlcb  the  applicant  Is  lo- 
cated or  directly  from  the  National  Institute 
on  Alcohol  Abuse  and  Alcoholism. 
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<c)  Contain  an  assurance  that  no 
qualified  applicant  for  a  position  sup- 
ported In  whole  or  In  part  from  grant 
funds  made  atallable  under  this  subpart 
will  be  denied  employment  solely  <m  the 
basis  of  having  or  not  having  a  prior 
history  of  alcohol  abuse  or  alcoholism. 

(d)  Provide  for  such  methods  of  ad- 
ministration as  the  Secretary  prescribes 
as  necessary  for  the  proper  and  efBclent 
operation  of  the  project,  including  the 
rectulrements  prescribed  by  the  regula- 
tions of  "this  subpart. 

(e)  Describe  fiscal  control  and  fund 
accounting  procedures  which  meet  the 
requirements  prescribed  by  the  Secre- 
t&ry  for  assuiing  proper  disbursement  of 
and  accoimtlng  for  Federal  funds  paid 
to  the  applicant,  Including  the  require- 
ments of  the  regulations  of  this  subpart. 

(f )  Provide  evidence  satisfactory  to  the 
Secretary  of  the  need  for  the  particular 
type  of  project  proposed. 

(g)  Describe  how  the  project  will  serve 
or  support  the  provision  of  services  to  a 
particular  community,  area,  or  popula- 
tion group. 

(h)  Provide,  In  the  case  of  treatment 
projects,  an  estimate  of  the  number  of 
persons  to  be  served  by  esu:h  program 
element,  I.e.,  Inpatient,  outpatient,  Inter- 
mediate care,  etc.  for  each  budget  period 
of  the  project  period. 

(1)  Provide,  in  the  case  of  treatment 
projects,  an  estimate  of  the  costs  per 
tmlt  of  service,  Le.,  Inpatient  day.  out- 
patient hour,  intermediate  care  day,  etc. 
for  each  budget  period  of  the  project 
period. 

(j)  Describe  the  facilities  (including 
the  location  thereof)  which  will  be  uti- 
lized in  the  conduct  of  the  project. 

(k)  Describe  the  extent  to  which  the 
project  will  utilize  existing  community 
resources  (including  community  mental 
health  centers) . 

(1)  Describe  how  the  project  will  be 
Integrated  with,  and.  Involve  the  active 
participation  of,  a  wide  range  of  public 
and  nongovernmental  agencies,  organi- 
zations, institutions,  and  individuals.  In- 
cluding individuals  representative  of  the 
population  to  be  served  by  the  project. 
The  description  must  specify  how  such 
agencies,  organizations.  Institutions,  and 
Individuals  have  been  given  an  <HJPor- 
tunlty  to  participate  In  the  development 
of  the  project  and  will  be  given  an  op- 
portunity to  participate  In  the  imple- 
mentation and  evaluation  of  such 
project. 

(m)  Propose  a  parformance  standard 
(or  standards)  to  measure,  or  research 
protocol  to  determine,  the  effectiveness 
of  services  provided  under  the  project, 
(n)  Agree  to  provide  client  demo- 
graphic, treatment  service,  and  resource 
data,  as  required,  for  the  routine  moni- 
toring of  treatment  projects  at  the  Fed- 
eral level. 

(o)  Describe  how  the  proiect  will  be- 
come self-sufficient. 

(p)  Provide  assurance  that  all  serv- 
ices provided  imder  the  project  will  be 
made  available  on  a  voluntary  basis  (to 
the  extent  possible)  without  the  imposi- 
tion as  a  condition  of  eligibility  for  serv- 
ices of  any  durational  residence  or  re- 
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ferral  requirement  and  that  servlcet 
will  be  made  available  in  such  rnann^ 
as  to  protect  the  dignity  and  rights  of 
Individuals. 

(q)  Provide  assurance  that  no  person 
shall  be  denied  services  by  reason  of  hte 
Inability  to  pay  therefor,  but  that  the 
applicant  shall : 

(1)  Comply  with  42  CFR  50.101-50.106 
which,  among  other  things,  require  each 
project  to  establish  a  plan  to:  (1)  Insti- 
tute sound  fiscal  management  procedures 
so  that  it  can  recover  to  the  maximum 
extent  feasible  third-party  revenues  to 
which  it  is  entitled  as  a  result  of  serv- 
ices provided ;  ( ii)  Garner  all  other  avail- 
able Federal.  State,  local  and  private 
funds;  and  (ill)  Charge  beneficiaries  ac- 
cording to  their  ability  to  pay  for  serv- 
ices provided,  without  creating  a  barrier 
to  those  services;  and 

(2)  Otherwise  seek,  whenever  possible, 
to  provide  care  under  public  and  private 
health  insurance  plans. 

fr)  Contain  a  plan  for  the  perform- 
ance of  informational  and  educational 
activities  to  inform  the  community  or 
population  to  be  served  of  the  availabil- 
ity of  services  under  the  project  and  to 
promote  continuing  participation  in  the 
project  by  persons  to  whom  alcohol  abuse 
and  alcoholism  prevent,  treatment,  and 
rehabilitation  services  may  be  beneficial. 

(s)  Include  a  description  of  the  stand- 
ards and  qualifications  which  will  be  re- 
quired for  personnel  and  facilities  uti- 
lized In  carrying  out  the  project. 

a>  Indicate  whether  a  substantial 
niimber  of  Individuals  in  the  population 
served  by  the  project  are  of  limited  Eng- 
lish-speaking ability  and,  where  a  sub- 
stantial number  are  of  limited  English- 
speaking  ability,  describe  how  the  proj- 
ect will: 

(1)  Utilize  the  services  of  outreach 
workers  fluent  in  the  language  spoken 
by  a  predominant  number  of  such  In- 
dividuals, and 

(2)  Develop  a  plan  and  make  arrange- 
ments responsive  to  the  needs  of  svich 
population  for  providing  services  to  the 
extent  practicable  in  the  language  and 
cultural  context  most  appropriate  to  such 
Individuals,  and 

(3)  Identify  an  Individual  who  is  em- 
ployed by.  or  available  to,  the  project  on 
a  full-time  basis  who  Is  fluent  both  In 
that  language  and  English  and  whose  re- 
sponsibilities shall  Include  providing 
guidance  to  the  Individuals  of  limited 
English-speaking  ability  and  to  appro- 
priate staff  members  with  respect  to  cul- 
tural sensitivities  and  bridging  linguistic 
and  cultural  differences. 

(u)  In  the  case  of  applicants  wliich  re- 
ceived assistance  under  the  Community 
Mental  Health  Centers  Act.  contain  as- 
surances satisfactory  to  the  Secretary 
that  the  recipient  will  undertake  to  de- 
velop and  maintain  such  new  and  exist- 
ing relationships,  including  affiliation 
agreements,  with  community  mental 
health  centers  and  providers  of  alcohol 
services  in  Its  service  area  as  are  suffi- 
cient to  assure  the  availability  of  mental 
health  and  alcohol  services  to  the  popu- 
lation served  by  the  recipient.  j 


§  54a.406      £>iiluation  and   grant  aKard. 

(a)  Within  the  limits  of  fimds  avail- 
able for  such  mirpose,  the  Secretary, 
after  taking  Into  SLCCoyxnt  the  commoits. 
If  any.  of  the  State  agency  designated 
under  section  303  of  the  Act  and  of  ap- 
propriate peer  review  groups,  may  award 
grants  to  cover  all  or  part  of  the  cost 
of  those  projects  which  have  been  rec- 
ommended for  approval  by  the  Coimcil 
and  which  will  in  his  judgment  best  pro- 
mote the  purposes  of  section  311  of  the 
Act,  giving  special  consideration  to  those 
projects  for  prevention  and  treatment  of 
alcohol  abuse  and  alcoholism  by  women 
and  by  individuals  under  the  age  of  eigh- 
teen and  taking  mto  consideration  the 
following  factors,  among  others,  as  rele- 
vant to  the  particiular  project  proposed : 

(1)  The  administrative  and  manage- 
ment capability  and  competence  of  the 
applicant ; 

( 2 1  The  ability  of  the  applicant  to  pro- 
vide care  of  good  qxiality  taking  into  ac- 
count factors  such  as  the  adequacy  of 
the  applicant's  facilities  and  staff; 

1 3)  The  extent  to  which  the  activi- 
ties to  be  carried  out  under  the  project 
are  needed  to  provide,  or  support  the 
provision  of  alcohol  abiise  and  alcohol- 
ism prevention,  treatment,  and  rehabili- 
tation services  in  the  community  or  pop- 
ulation to  be  served; 

1 4)  The  relative  availability  of  non- 
Federal  resources  within  the  community 
or  population  to  be  served  and  the  de- 
gree to  which  those  resources  are  com- 
mitted to  the  project  and  will  progres- 
sively supplant  Federal  funds;  and 

(5)  The  degree  to  which  the  project 
application  adequately  meets  the  appli- 
cable requirements  set  forth  in  §1  54a.- 
404  and  54a.405. 

lb)  The  amount  of  any  award  shall 
be  determined  by  the  Secretary  on  the 
basis  of  his  estimate  of  the  sxaa  neces- 
sary for  all  of  a  designated  portion  of 
the  direct  costs  of  the  project  plus  an 
additional  amoimt  for  indirect  costs,  if 
any.  which  will  be  calculated  by  the  Sec- 
retary either: 

(1)  On  the  basis  of  his  estimate  of 
the  actual  Indirect  costs  reasonably 
related  to  the  project;  or 

1 2)  On  the  basis  of  a  percraitage  of 
all  or  a  designated  portion  <rf  the  esti- 
mated direct  costs  of  the  project  when 
there  are  reasonable  assurances  that  the 
use  of  such  percentage  will  not  exceed 
the  approximate  actual  indirect  costs. 


Such  awaid  may  include  an  estimated 
provisional  amounj;  for  Indirect  costs  or 
for  designated  direct  costs  such  as  fringe 
benefit  rates  subject  to  upward  (within 
the  limits  of  available  funds)  as  well  as 
downward  adjustments  to  actual  costs 
when  the  amount  properly  expended  by 
the  grantee  for  provisional  items  has 
been  determined  by  the  Secretary. 

tc)  All  grant  awards  shall  be  in  writ- 
ing, shall  set  forth  the  amount  of  funds 
granted  and  the  period  for  which  such 
funds  will  be  available  for  obligation  by 
the  grantee. 

<d)  Neither  the  approval  of  any  proj- 
ect nor  the  award  ci  any  grant  shall 
commit  or  obligate  the  United  States  in 
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any  way  to  make  any  additional,  sup- 
plemental, continuatl(»i,  or  other  award 
with  respect  to  any  approved  project  or 
portion  thereof.  For  c<Hitinuati<»i  sup- 
port (i.e.,  support  for  a  subsequent 
budget  period  within  the  project  period) , 
grantees  must  make  separate  applica- 
tions at  such  times  and  on  such  forms 
as  the  Secretary  may  direct. 

§  54a.407      Payments. 

The  Secretary  shall  from  time  to  time 
make  payments  to  a  grantee  of  all  or  a 
portion  of  any  grant  award,  either  in 
advance  or  by  way  of  reimbursement  for 
expenses  incurred  or  to  be  incurred  in 
the  performance  of  the  project,  to  the 
extent  he  determines  such  payments 
necessary  to  promote  prompt  initiation 
and  advancement  of  the  approved 
project. 

§  54a.408      Expenditure   of   grant    funds. 

(a)  Any  funds  granted  pursuant  to 
the  subpart,  and  any  non-Federal  funds 
required  as  a  condition  of  the  grant  to 
be  expended  in  the  project,  shall  be 
expended  solely  for  carrying  out  the  ap- 
proved project  in  accordance  with  sec- 
tion 311  of  the  Act,  the  regulations  ot 
this  subpart,  the  terms  and  conditlMis 
of  the  award,  and  the  applicable  cost 
principles  prescribed  by  Subpart  Q  of 
45  CFR  Part  74. 

(b)  Any  unobligated  grant  funds  re- 
maining in  the  grant  account  at  the  close 
of  a  budget  period  may  be  carried  for- 
ward with  the  prior  approval  of  the  Sec- 
retary and  be  available  for  obligation 
during  subsequent  budget  periods  of  the 
project  period.  The  amount  of  a  subse- 
quent award  will  take  into  consideration 
the  amount  remaining  in  the  grant  ac- 
coimt.  At  the  end  of  the  last  budget  pe- 
riod of  the  project  period,  any  unobli- 
gated grant  f  imds  remaining  in  the  grrant 
accoimt  must  be  refimded  to  the  Fed- 
eral (jovemment. 

§  54a.409     Grantee  accountabilitv. 

(a)  Accounting  for  grant  payments. 
All  payments  made  by  the  Secretary  shall 
be  recorded  by  the  grantee  in  accounting 
records  which  Identify  adequately  the 
source  and  application  of  funds  for  grrant 
or  subgrant/subcontract  supported  ac- 
tivities. These  records  shall  contain  in- 
formation pertaining  to  grant  or  sub- 
grant/subcontract  awards  and  author- 
izations, obligations,  unobligated  bal- 
ances, assets,  liabilities,  outlays,  and  in- 
come. With  respect  to  each  approved 
project  the  grantee  shall  account  for  the 
sum  total  of  all  amoimts  paid  by  pre- 
senting or  otherwise  making  available 
evidence  satisfactory  to  the  Secretary  of 
expenditures  for  costs  meeting  the  re- 
quirements of  this  subpart.  However, 
when  the  amount  awarded  for  indirect 
costs  is  based  on  a  predetermined  fixed 
percentage  of  estimated  direct  costs,  the 
amount  allowed  for  indirect  costs  shall 
be  computed  on  the  basis  of  such  pre- 
determined fixed-percentage  rates  ap- 
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plied  to  the  total,  or  a  selected  element 
thereof,  of  the  reimbursable  direct  costs 
incurred. 

(b)  Accounting  for  royalties.  Royal- 
ties received  by  grantees  from  copyrights 
on  pubhcations  or  other  works  developed 
imder  the  grant,  or  fn»n  patents  or  In- 
ventions conceived  or  first  actually  re- 
duced to  practice  in  the  course  of  or 
under  the  grant  shall  be  accovmted  for 
as  follows: 

(1)  Royalties  received  during  the  pe- 
riod of  grant  support  as  a  result  of  copy- 
rights or  patents  shsJl  be  retained  by  the 
grantee  and.  in  accordance  with  the 
terms  and  conditions  of  the  grant,  be  dis- 
posed of  under  either  or  a  combination 
of  the  following  cations: 

(i)  Used  by  the  grantee  for  any  pur- 
poses that  further  the  objectives  of  the 
legislation  imder  which  the  grant  was 
made. 

(ii)  Deducted  from  the  total  project 
costs  for  the  purpose  of  determining  the 
net  costs  on  which  the  Federal  share  of 
costs  will  be  based. 

(2)  Royalties  received  after  the  com- 
pletion or  termination  of  grant  support 
shall  be  disposed  of  as  follows: 

(i)  Patent  royalties  shall  be  governed 
by  agreements  between  the  Assistant 
Secretary  for  Health.  Department  of 
Health.  Education,  and  Welfare,  and  the 
grantee  pursuant  to  the  Departments 
patent  regulations  (45  CFR  Parts  6 
and  8). 

(ii)  Copyright  royalties  may  be  re- 
tained by  the  grantee,  unless  the  terms 
and  conditions  of  the  grant  or  a  specific 
agreement  negotiated  between  the  Sec- 
retary and  the  grantee  provide  other- 
wise except  State  or  local  govermnent 
grantees  whioh  receive  royalties  in  ex- 
cess of  $200  a  year  shall  return  the  Fed- 
eral share  of  the  excess  amount  (com- 
puted by  applying  the  percentage  of 
Federal  participation  in  the  cost  of  the 
grant  supported  project  to  the  excess 
amount)  to  the  Federal  govenimejit 
unless  a  specific  agreement  provn 
otherwise. 

(c)  Audit — (1)  State  and  local  govern 
ments.  Where  the  grantee  is  a  State  or 
locEd  government  as  those  terms  are  de- 
fined in  45  CFR  74.3.  audits  shall  be 
conducted  els  provided  in  45  CFR  lAJRl  (h) 
(1).  A  copy  of  the  report  of  each  such 
audit  shall  be  provided  to  the  Secretan' 
within  30  days  of  its  receipt  by  the 
grantee. 

(2)  Grantees  other  than  State  and 
local  governments.  Where  the  grantee  is 
not  a  State  or  local  government  as  so 
defined,  an  independent  audit  shall  be 
conducted  by  a  certified  public  account- 
ant at  least  annually  not  later  than  60 
days  after  the  close  of  the  budget  period. 
A  copy  of  the  report  of  esLch  such  audit 
shall  be  provided  to  the  Secretary  within 
90  days  after  the  close  of  the  budget 
period. 

(3)  Costs  of  Audits.  The  costs  of  audits 
conducted  pursuant  to  paragraphs  (1) 
and  (2)  of  this  paragraph  are  allowable 
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costs  chargeable  to  the  grant  as  direct  or 
indirect  costs,  as  appropriate.  The  esti- 
mated direct  costs  of  the  annual  audit,  if 
any,  should  be  shown  as  a  separate  line 
item  in  the  budget  for  each  year  of  sup- 
port requested  in  the  appUcation. 

(d)  Grant  closeout. — (1)  Date  of  final 
accounting.  In  addition  to  such  other 
special  and  periodic  accounting  as  the 
Secretary  may  require,  a  grantee  shall 
render,  with  respect  to  each  approved 
project,  a  full  account,  as  provided 
herein,  as  of  the  termination  of  grant 
support  which  shaU  be  (i)  The  end  of 
the  budget  period  If  a  continuation  grant 
is  not  made,  (ii)  The  end  of  the  project 
period  or  (iii>  The  date  of  any  termina- 
tion of  grant  support  pursuant  to  Sub- 
part M  of  45  CFR  Part  74. 

(2)  Final  settlement.  There  shall  be 
payable  to  the  Federal  Government  as 
final  settlement  with  respect  to  each  ap- 
proved project  the  total  sum  of  (I)  Any 
amount  not  accounted  for  pursuant  to 
paragraphs  (a)  and  (b)  of  the  section; 
and  (ii>  Any  other  amounts  due  pursu- 
ant to  Subparts  P.  M.  and  O  of  45  CFR 
Part  74.  Such  total  sum  shall  constitute 
a  debt  owed  by  the  grantee  to  the  United 
States  and  shall  be  recovered  from  the 
grantee  or  its  successors  or  assigns  by 
setoff  or  other  action  as  provided  by  law. 

§  54a. 410      Publications  and  rop>ri|;lit».. 

(a)  Copyright.  Except  as  may  other- 
wise be  provided  under  the  terms  and 
conditions  of  the  award,  the  grantee  is 
free  to  copyright  any  book  or  other  copy- 
rightable materials  devel<H>ed  under  the 
«rant  subject  to  a  royalty-free,  nonexclu- 
sive, and  irrevocable  license  of  the  De- 
partment of  Health.  Education,  and  Wel- 
fare to  reproduce,  publish,  alter  or  other- 
wise use,  and  to  authorize  others  to  use 
the  work  for  government  purposes.  In 
any  case  in  which  a  copyright  has  been 
obtained,  the  Secretary  shall  be  so 
notified. 

(b)  Publications.  Any  reports,  papers, 
tatistics,  or  other  materials  developed 
rom  work  supported  in  whole  or  in  part 

by  an  award  made  luider  this  subpart 
shall  be  submitted  to  the  Secretary.  The 
Secretary  may  make  such  materials 
available  and  disseminate  the  material 
an  as  broad  a  basis  as  practicable,  and  in 
such  form  as  to  make  such  materials 
understandable. 

§  54a. 411      Additional  ronditions. 

The  Secretary  may  with  respect  to 
any  grant  award  impose  additional  con- 
ditions prior  to  or  at  the  time  of  any 
award  when  in  his  judgment  such  condi- 
tions are  necessary  to  assure  or  protect 
advancement  of  the  approved  project, 
the  interest  of  public  health  or  the  con- 
servation of  grant  funds. 

§  54a. 412      Matching  rates.  (Reserved] 

Subpart  E — Grants  for  National  Alcohol 
Research  Centers  fReserved] 
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Titie  24 — Housing  and  UrtMn  Development 
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PART  841— PUBLIC  HOUSING  PROGRAM; 
DEVELOPMENT  PHASE 

Promulgation 

On  November  18. 1976.  the  Department 
of  Housing  and  Urban  Development 
(HUD)  published  for  comment  to  the 
Federal  Register  at  41  FR  50946,  a  pro- 
posed amendment  to  Chapter  VDI  of 
Title  24  of  the  Code  of  Federal  Regula- 
tions adding  a  new  Part  841,  "Traditional 
Public  Housing  Program." 

HUD  received  over  100  responses  to 
the  November  18.  1976  publication.  All 
of  these  comments  have  been  carefully 
considered  and  certain  changes  have 
been  made  in  the  regulations  as  a  result 
of  these  comments  and  other  pertinent . 
considerations.  The  following  is  a  discus- 
sion of  the  principal  comments  and 
changes.  The  section  numbers  refer  to 
the  numbers  as  contamed  in  this  final 
rule,  except  for  several  references  t»  the 
numbers  in  the  proposed  rule  where 
necessary  to  understand  a  particular  ex- 
pUmation. 

1.  Subsection  (c).  entitled  "Refer- 
ences." has  been  added  to  5  841.101  to 
Include  the  two  regulations  prevlomly 
cited  and  to  add  a  reference  to  24  C?PR, 
Part  891.  since  comm»»nts  indicated  that 
there  was  a  lack  of  understanding  of  the 
statutory  constraints  on  the  allocation 
process  required  pursuant  to  section  213 
of  the  HousinK  and  Community  Devdop- 
ment  Act  of  1974. 

2.  Comments  indicated  a  general  be- 
lief that  only  the  program  covered  by 
this  remilation  is  subject  to  the  require- 
ment of  meeting  unmet  nee^  m  an  area. 
Section  841.103<a)  has  been  changed  by 
the  addition  of  the  phrase  "coordinated 
with  assistance  provided  under  other  pro- 
grams subject  to  Section  213  of  the  HCD 
Act  of  1974"  to  make  it  clear  that  all 
such  programs  must  be  administered  to 
respond  to  unmet  needs. 

3.  Many  comments  indicated  that  the 
title  of  §  841.108(c)  "Restrictions  on  use 
of  high-rise  elevator  structures",  created 
the  impression  that  the  regulations  im- 
duly  restricted  the  use  of  such  structures 
for  elderly  housing.  The  title  has  been 
changed  to  "Use  of  high-rise  elevator 
structures"  and  the  second  .sentence  has 
been  changed  from  the  negative  "shall 
not  be  used  unless"  to  the  positive  "may 
be  used  if."  The  requirement  for  a'Pield 
Office  determination  that  high-rise  ele- 
vator construction  is  appropriate  has  not 
been  changed,  since  section  805  of  the 
Senate  Report  on  the  Housing  and  Com- 
munity Development  Act  of  1974  stated 
that  HUD  would  be  require<i-'*to  deter- 
mine, on  the  basis  of  land  cokts,  safety 
and  security  and  availability  of  commu- 
nity service  factors,  the  aoprooriateness 
of  a  hi«fh-rise  housing  project  designed 
primarily  for  the  elderly  or  handi- 
capped." 

4.  SecUons  841.105.  841.108  and  841.109 
of  the  proposed  regulations  have  been 
combined  into  §  841.107.  Site  and  Con- 
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struction  Standards,  in  response  to  com- 
ments which  indicated  that  it  would  be 
desirable  to  combine  the  statutory  re- 
quirement of  economical  and  efficient  de- 
sign and  construction  with  the  rules  ap- 
plicable to  site  selection  and  to  construc- 
tion standards.  The  language  has  been 
revised  to  make  it  clear  that  economy  in 
construction  is  not  to  be  achieved  by 
sacrificing  durability  of  construction  and 
efficiency  of  proje:;t  operation.  In  line 
with  the  foregoing  principles  concerning 
the  addition  of  extra  durability  and  other 
special  features.  Appendix  A  has  been 
revised  to  emphasize  that  determination 
of  prototype  costs  is  to  be  based  not  only 
on  HUD  Minimimi  Property  Standards 
but  also  on  these  special  features.  The 
Handbook  will  further  emphasize  the 
importance  of  including  in  the  informa- 
tion provided  to  developers  the  extra  fea- 
tures on  which  the  prototype  cost  deter- 
mination is  based  and  a  statement  that 
proposals  will  be  evaluated  accordingly. 

5.  The  Department  is  publishing  sepa- 
rately a  regulation  on  site  and  neighbor- 
hood standards  and  when  the  final  rule 
on  this  subject  is  published,  it  will  re- 
place the  Project  Selection  Criteria  re- 
ferred to  in  5  841.107(b) . 

6.  Paragrai*  (a)  of  §  841.106  of  the 
proposed  rule  has  been  moved  to  §  841.115 
in  the  final  rule.  Section  841.108(a)  now 
includes  a  list  of  the  various  PHA  con- 
tracts which  require  prior  HUD  ap- 
proval. 

7.  In  addition  to  editorial  changes,  the 
reference  to  24  CPR,  Part  811  has  been 
deleted  from  5  841.110(a) ,  since  only  reg- 
iilar  PHAs  xising  regular  public  housing 
financing  are  expected  to  participate  in 
this  program.  Section  841.110(b)  has 
been  changed  to  require  that  the  ap- 
plication include  "an  executed  Coopera- 
ti(m  Agreement."  The  purpose  of  this 
change  is  to  require,  at  the  application 
stage,  the  commitment  of  the  local  gov- 
erning body,  which  would  eventually  be 
required  and  to  save  the  time  involved 
In  going  to  the  local  governing  body 
twice,  first  for  the  resolution  and  second 
for  the  actual  execution  of  the  Coopera- 
tion Agreement. 

8.  In  response  to  comments  question- 
ing the  completeness  of  the  list  of  ex- 
amples of  what  would  constitute  "capac- 
ity to  provide  adequate  administration," 
it  was  determined  to  delete  the  specific 
examples  in  §  841.111(a)  and  to  provide 
appropriate  gxiidance  in  the  Handbook. 

9.  Section  841.111(b)  has  been  changed 
in  the  interest  of  clarity  and,  in  response 
to  a  number  of  comments,  §  841.111(f) 
has  been  changed  to  emphasize  local 
needs  in  selecting  applications. 

10.  Numerous  comments  pointed  out 
that  HUD  as  well  as  the  PHA  and  other 
parties  should  be  required  to  adhere  to 
the  Time  Schedule.  Section  841.112  has 
been  amended  accordingly. 

11.  Section  841.113(a)  entitled  "Pre- 
liminary Loan."  has  been  changed  to 
state  that  the  maximum  loan  is  $200 
per  unit  ($400  per  unit  in  Alaska) , 
which  is  expected  to  be  sufficient  for 
turnkey  projects,  but  that  the  Field 
Office  is  authorized  to  mcrease  these 
maxlmiuns  to  $500  per  imit  ($1,000  per 
imit  in  Alaska)  where  justified  by  spe- 


cial circumstances,  which  could  include 
use  of  the  conventional  method.  Section 
841.115(b)  of  the  proposed  rule  has  been 
deleted,  since  the  first  sentence  is  in- 
cluded in  §  841.108(a)  and  the  second 
is  more  appropriately  stated  in  the 
Handbook. 

Numerous  comments  suggested  that 
repayment  of  a  preliminary  loan  should 
not  be  required  if  the  project  fails  to 
reach  ACC.  A  preliminary  loan  must  be 
repaid  since  it  is  a  loan  and  HUD  has  no 
legal  authority  to  provide  such  funds  as 
a  grant.  Normally,  the  loan  is  repaid  by 
inclusion  in  the  development  cost  of  the 
resulting  project.  Where  an  approvable 
project  does  not  result,  the  loan  is  repaid 
by  inclusitm  in  the  development  cost  of  a 
subsequently  approved  project  of  the 
PHA.  The  suggestion  that  funds  from  the 
Operating  Reserve  could  be  used  for  this 
purpose  was  rejected  because  such  use 
would  be  illegal  under  the  ACC  and  the 
U.S.  Housing  Act  of  1937. 

12.  Section  841.114(c)  was  changed  to 
modify  the  requirement  that  the  de- 
veloper must  own  the  site  prior  to  execu- 
tion of  the  turnkey  Contract  of  Sale.  The 
substituted  requirement,  which  has  been 
in  effect  for  a  number  of  years,  provides 
that  the  developer  must  acquire  owner- 
ship of  the  site  prior  to  commencement 
of  construction. 

13.  For  the  sake  of  clarity  and  com- 
pleteness. §  841.115  has  been  changed  by 
deleting  the  reference  to  the  Cooperation 
Agreement  as  a  part  of  the  Development 
Program,  adding  a  sentence  on  inclusion 
in  development  cost  of  funds  necessary  to 
cover  the  preliminary  loan  (moved  from 
subsection  841.117(d)  (2)  of  the  proposed 
rule) ,  and  specifying  the  amount  of  the 
contingency  allowance  to  be  included  in 
development  cost  for  turnkey  (1%)  and 
for  conventional  (5%)  projects. 

14.  The  second  sentence  of  §841.115 
(b)  (2)  has  been  substituted  for  the 
equivalent  sentence  in  the  proposed  rule 
to  clarify  that  prototype  cost  limits  can- 
not be  revised  on  the  basis  of  cost  for  a 
single  project,  but  only  on  the  basis  of 
area  wide  construction  costs. 

15.  To  clarify  tiiat  oflf-site  facilities 
may  be  included  in  the  development  costs 
of  turnkey  projects,  the  first  sentence  of 
§  841.115(b)  (4)  has  been  modified  by 
substituting  "project"  for  "PHA"  and 
"development"  for  "developer." 

16.  Section  841.117(c)  of  the  proposed 
rule  contained  a  "financial  feasibility 
test"  which  a  proposed  project  had  to 
meet  as  a  condition  for  approval.  This 
test  required  that  the  project's  estimated 
expenses  not  exceed  the  estimated  in- 
come for  the  first  five  years  without  the 
use  of  operating  subsidy.  The  comments 
objected  almost  unanimously  to  the  im- 
position of  this  test  stating,  essentially, 
that  public  housing  cannot  function 
without  operating  subsidy  and  that  it  is 
unrealistic  to  aKpect  low -income  families 
to  pay  the  full  cost  of  the  housing. 

In  response  to  these  commraits,  sub- 
stantial changes  have  been  made  in  the 
final  rule.  In  resolving  this  difficult  issue, 
the  Department  took  into  accoimt  the 
provisions  of  the  Housing  and  Commu- 
nity Development  Act  of  1974  on  this  sub- 


FCOtlAl  ■EGiSTH,  VOL.  42,  NO.  20— MONDAY,  JANUAIQr   31,   1977 


RULES  AND  REGULATIONS 


5S79 


ject  and  the  substantial  legislative  his- 
tory indicating  Congressional  intent. 

Section  6(c)  of  the  U.S.  Housing  Act,  as 
amended  by  the  Housing  and  Commu- 
nity Development  Act  of  1974  requires 
that: 

".  Every  contract  for  annual  contributions 
■shall  provide  that  .  .  .  the  public  housing 
agency  shall  comply  with  such  procedures 
and  requirements  as  the  Secretary  may  pre- 
scribe to  assure  that  sound  management 
practices  will  be  followed  In  the  operation  of 
the  project.  Including  requirements  per- 
taining to — 

(A)  the  establishment  of  tenant  selection 
criteria  designed  to  assure  that,  within  a 
reasonable  period  of  time,  the  project  will 
Include  families  with  a  broad  range  of  In- 
comes and  will  avoid  concentrations  of  low- 
income  and  deprived  families  with  serious 
social-  problems,  but  this  shall  not  permit 
maintenance  of  vacancies  to  await  higher  in- 
come tenants  where  lower  Income  tenants  are 
available. 

The  explanatory  Senate  Committee 
report  (S.  Rept.  93-693,  dated  February 
27, 1974)  at  page  40  states  that: 

While  it  is  expected  that  public  housing 
agencies  will  continue  to  give  particular  at- 
tention and  priority  to  very  low  income  fam- 
ilies, the  Committee  expects  that  In  the  long 
run  we  would  have  more  housing  develop- 
ments which  are  not  occupied  solely  by  the 
very  poor,  but  by  a  cross  section  of  lower 
Income  households,  representing  a  variety  of 
household  types.  Experience  has  demon- 
strated that  It  cross-section  of  occupancy  Is 
an  essential  ingredient  in  creating  economi- 
cally viable  housing  as  well  as  a  healthy  so- 
cial environment.  It  is  recognized  by  the 
Committee  that  existing  public  housing  in 
many  of  our  largest  cities  has  become  a  con- 
centration of  very  poor  families  and  often 
predominantly  of  families  receiving  public 
assistance.  The  provisions  of  this  Act  make 
it  possible  to  develop  new  public  housing 
with  a  cross  section  of  low  income  families. 
At  the  same  time  It  Is  clear  that  steps  must 
also  be  taken  to  alter  the  occupancy  In  ex- 
isting public  housing  to  achieve  a  similar 
cross  section  of  occupancy.  It  is  the  Intent 
of  the  Committee  that  the  Seoretarv  of  HUD 
take  appropriate  steps  to  assist  public  hous- 
ing agencies  to  achieve  this  cross  section  of 
occupancy  in  existing  public  hovislng  within 
a  reasonable  time  period.  However,  the  Com- 
mittee does  not  approve  the  Imposition  of 
occupancy  requirements  which  have  the  ef- 
fect of  denylne  admission  to  any  family  on 
the  basis  that  Its  income  Is  too  low  [empha- 
sis added  1. 

The  Department  considers  the  fore- 
going to  be  clear  Congressional  intent  to 
achieve  a  cross  section  of  incomes  in 
order  to  create  "economically  viable 
housing",  which  would  thereby  reduce 
as  much  as  possible  the  need  for  oper- 
ating subsidies.  To  accomplish  this, 
PHAs  must  rent  new  public  housing 
projects  with  an  economic  mix  of  fam- 
ilies so  that  those  with  sufficient  income 
to  pay  above  the  "break-even  amount" 
(the  rent  level  at  which  operating  reve- 
nues cover  operating  expenses)  will  bal- 
ance the  lower  income  families  whose 
incomes  are  too  low  -to  pay  the  break 
even  portion  of  the  operating  expenses. 
In  this  connection,  the  Senate  Report 
clearly  distingioishes  between  new  and 
existing  projects.  Existing  projects  are  to 
be  given  a  "reasonable  time  period"  to 
achieve  a  cross  section  of  occupancy,  and 


occupancy  requirements  are  not  to  deny 
admission  to  any  family  on  the  basis 
that  its  income  is  too  low:  these  provi- 
sions are  intended  to  allow  existing  proj- 
ects time  to  adjust.  With  respect  to  new 
projects,  the  intent  of  the  Committee  is 
clearly  stated  in  the  underscored  sen- 
tence of  the  above  quotation:  "The  pro- 
visions of  this  Act  make  it  possible  to 
develop  new  public  housing  with  a  cross 
section  of  low  income  families." 

Aside  from  the  concern  of  the  Con- 
gress for  creation  of  "economically  vi- 
able housing,"  the  legislative  history  is 
quite  clear  that  there  was  another  ob- 
jective; that  is,  the  creation  of  a 
"healthj'  social  environment"  and  to  get 
away  from  "concentration  of  very  poor 
families  and  often  predominantly  of 
families  receiving  public  assistance." 

Many  of  the  comments  assumed  that 
families  with  sufficient  income  to  pay 
rents  above  the  "break-even  amount" 
were  not  low  income  families  and  were 
not  receiving  subsidy  because  they  were 
paying  enough  to  cover  oi>erating  ex- 
penses. This  is,  of  course,  not  the  case 
since  all  tenant  families  must  be  low- 
income  families  and  are  subsidized  by 
the  capital  cost  of  the  housing  and  the 
benefits  of  local  property  tax  exemption. 

Accordingly,  J  841.115(c)  of  the  final 
rule  has  been  modified  to  require  that  a 
-project  be  financially  feasible  without 
operating  subsidy  for  the  first  year  of 
operation  except  when  a  determmation  is 
made  that  estimated  rental  income  re- 
sulting from  occupancy  on  the  basis  of 
such  cross  section  is  insufficient  to  meet 
anticipated  operating  exp>enses.  As  to 
payment  of  operating  subsidy  in  sub- 
sequent years,  the  final  rule  requires  that 
the  PHA  demonstrate  that  it  has  used 
its  best  efforts  to  maintain  the  projected 
cross  section  of  families  and  to  otherwise 
maintain  the  projected  financial  posi- 
tion. These  revisions  should  meet  the 
criticism  of  the  prohibition  of  operating 
subsidies  for  the  first  five  years  of  opera- 
tion and  at  the  same  time  carry  out  the 
Congressional  intent  expressed  in  the 
above-quoted  statutory  language  and 
Senate  Committee  report. 

A  nimiber  of  comments  expressed  con- 
cern about  the  capacity  of  public  hous- 
ing agencies  to  meet  the  requirements  of 
admitting  and  maintaining  a  cross  sec- 
tion of  families  to  assure  financial  sta- 
bility because  of  longstanding  waiting 
lists  which  may  not  include  enough 
higher  income  families.  The  principle  of 
using  "income  ranges"  in  selecting  from 
a  waiting  list  or  preference  classes  has 
existed  since  the  inception  of  the  public 
housing  program.  Although  there  have 
been  court  decisions  questioning  the 
legality  of  using  income  ranges,  those 
decisions  no  longer  apply  in  the  light  of 
the  1974  statutory  changes  quoted  above. 
It  is  the  Msition  of  the  Department  that, 
in  meeti^  the  federal  requirement  for 
an  economic  mix,  public  housing  agen- 
cies are  legally  authorized  and  required 
by  the  regulation  and  the  annual  contri- 
butions contract  to  use  inccwne  ranges  in 
selecting  families  from  existing  waiting 
lists,  and  if  there  su^  not  a  sufficient 
number  of  eligible  applicants  in  a  par- 


ticular range  or  ranges,  to  advertise  for 
additional  families  in  the  required  in- 
come ranges.  The  necessity  of  advertis- 
ing for  additional  families  should  be 
ascertained  sufficiently  in  advance  i  dur- 
ing the  period  that  the  project  is  being 
planned  and  developed  and  from  time 
to  time  thereafter)  to  avoid  the  existence 
of  vacancies  which  under  the  statute 
would  require  the  admission  of  lower  in- 
come families. 

A  number  of  comments  criticized  the 
regulation  because  it  applied  a  policy  to 
pubhc  housing  which  the  Department 
was  not  applying  to  Section  8  projects. 
The  Department  considers  Section  8  a 
different  approach  to  housing  assistance 
and  does  not  believe  a  policy  appropriate 
to  public  housmg  should  necessarily  be 
adapted  to  the  Section  8  program. 

17.  A  number  of  comments  mdicated 
confusion  as  to  the  requirements  for  ob- 
taining construction  financing  by  the 
PHA.  Section  841.116(b)  has  been  re- 
written so  that  it  is  clear  that  the  estab- 
lished methods  of  obtaining  financing 
for  turnkey  and  conventional  projects 
will  continue  to  be  available. 

18.  In  response  to  numerous  comments. 
!  841.202(b)  has  been  rewritten  to  state 
that  where  a  PHA  owns  a  site  the  PHA 
may  restrict  turnkey  proposals  to  that 
site  and  that  in  all  other  cases  proposals 
may  be  restricted  to  a  preselected  site 
if  this  is  justified  by  the  PHA  and  ap- 
proved by  the  Field  Office. 

19.  The  second  sentence  of  !  841.204 
of  the  proposed  rule  has  been  deleted  in 
response  to  comments  that  the  sentence 
over-emphasized  cost  at  the  exf>ense  of 
other  factors  that  should  be  weighed  in 
evaluating  proposals. 

20.  Many  comments  objected  to  the  re- 
quirement of  S  841.301  that  the  PHA  shall 
use  the  turnkey  method  unless  the  PHA 
can  demonstrate  that  the  conventional 
method  is  less  costly.  The  Department 
has  determined  that,  in  general,  use  of 
the  turnkey  method  is  the  quickest,  most 
efficient  and  most  economical  method. 
In  response  to  comments  that  projects 
constructed  by  use  of  the  turnkey  method 
have  been  of  poor  quality  design  and  con- 
struction and  unsuitable  for  long-term 
pubUc  housing  use,  the  regulations,  pro- 
cedures and  forms  have  been  revised  to 
require  higher  standards  of  design,  qual- 
ity and  durability  and  to  strengthen  con- 
struction inspection  requirements.  In  re- 
sponse to  comments  mdicating  that  in 
scrnie  areas  use  of  the  turnkey  methcxl 
may  not  be  possible  for  a  variety  of  rea- 
sons, §  841.301  has  been  amended  to  per- 
mit use  of  the  conventional  method 
where  the  PHA  demonstrates  and  the 
Field  Office  determines  that  the  turnkey 
method  "carmot  be  used." 

21.  The  second  sentence  of  5  841.401 
has  been  deleted  as  imnecessary  and  a 
definition  of  substantial  rehabilitation 
has  been  added. 

22.  Section  841.406,  entitled  "PrequaU- 
fied  Contractors,"  of  the  proposed  rule 
has  been  deleted.  HUD  will  consider  per- 
mitting use  of  such  a  procedure  on  a 
case-by-case  basis  where  the  PHA  con- 
siders this  would  be  helpful,  but  the  pro- 
cedure is  considered  to  be  of  limited 
applicability. 
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23.  Several  comments  noted  the  ab- 
sence of  a  homeownership  secti(xi.  Home- 
ownership  under  this  program  will  be  the 
subject  of  separate  regulations. 

24.  Several  comments  stated  that 
Housing  Assistance  Plans  (HAPs)  were 
inadequate.  These  comments  wlD  be  con- 
sidered by  HUD  in  evaluatirai  of  the  reg- 
ulations governing  the  preparatiMi  and 
review  of  HAPs. 

25.  There  were  a  number  of  comments 
on  management  concerns,  which  are  ad- 
dressed in  other  HUD  regulations  in 
Chapter  vm.  The  title  of  these  regula- 
tions was  changed  to  indicate  these  regu- 
laticHis  cover  the  Development  Phase. 
The  subject  of  tenant  participation  in 
management  and  (^icration  Is  under  re- 
view by  HUD. 

26.  Many  comments  noted  the  lack  of 
specific  standards  with  respect  to  the 
"density"  and  "scattered"  aspects  of 
projects.  Since  there  is  wide  variatioa 
among  localities  in  assfssing  these  as- 
pects, the  regulations  do  not  specify 
Standards.  Section  841.103(b)  has  been 
clarified  and  the  Handbook  will  provide 
further  guidance  to  PHAs  and  the  Field 
Office  in  making  their  determinations. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  PoUcy  Act 
<rf  1969  has  been  made  in  accordance 
with  HUD  procedures.  In  addition,  a 
Finding  of  InapphcabiUty  of  inflaticm 
impact  statement  reouirements  has  been 
made  in  accordance  with  HUD  proce- 
dures. The  Findings  of  Inapplicability 
are  available  for  inspecticHi  with  the 
Rules  Docket  Clerk. 

The  proposed  rule  stated  that  the  new 
Part  841  would  incorporate  relevant  ma- 
terial  from  24  CFR  Part  275  and  24  CFR 
Part  845  and  that  the  flnal  rule  would 
delete  all  or  part  of  these  regulations. 
All  of  24  CFR  Part  275,  including  Appen- 
dix A.  has  been  incorporated  in  Part 
841.  except  for  S  275.8.  Itie  amendment 
to  Part  275  will  be  accomplished  by  a 
separate  rule.  This  final  rule  includes  the 
acquisition  and/or  rehabilitation  of 
HUD-owned  properties  and  properties 
with  HUD-held  or  insured  mortgages, 
including  relocation  provisions  derived 
from  <  845.412  there<tf.  Accordingly.  Part 
845.  is  being  deleted  from  Chapter  VUL 

One  fourth  of  the  program  year  has 
already  passed  and  it  is  imp(xtant  that 
this  program  for  which  Congress  has  ap- 
propriated $120,000,000  be  implemented 
expeditiously  in  accordance  with  the  in- 
tention of  the  Congress.  Hius,  the  regu- 
lations are  being  made  effective  February 
7. 1977. 

Accordingly,  Title  24,  Chapter  vm  Is 
amended  to  delete  Part  845  and  a  new 
Part  841  is  added  to  Chapter  vm  reading 
as  foUows: 


AppUcabUlty.  aoope  and  references. 
Deflnltlona. 
Typea  of  projects. 
CItU  rights  and  equal  opportunity. 
FrevmlUng  wmge  rates. 
Balocatlon  and  acquisition. 
Site  and  oonstnictloD  standards. 
Contracts  requiring  HUD  approTal. 
Notlflcstlon  of  Housing  Assistance 
AvaUabUl^. 


Ml.lOl 
841.103 
841.103 
841.104 
841.106 
841.104 
841.107 
841.108 
M1.1O0 
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Sec. 

841 .1 10  Application  submission. 

841.111  Field  Office  review  and  approval  of 

applications. 

841.112  Time  schedule. 

841.113  Preliminary  loan. 

841.114  Site  approval. 

841.115  Development  Program. 

841.116  Annual  contributions  contract. 

841.117  Construction  requirements. 

Subpart  B — ^Tumkay  Method — New  Construction 

841.201  DescripUon. 

841 .202  Invitation  for  proposals. 
B41 .203     Opening  of  proposals. 

541.204  Evaluation  and  selection. 

841.205  NcROtlatlon  conference. 

841 .206  Development  Program  and  AGO. 

841.207  Contract  of  sale  or  preliminary  con- 

tract of  sale. 

841.208  Construction  reqiUrements. 

S<d>part  C— Conventional  Molhod— Mew 
Construction 

84 130 1     Justification  and  descr^tion . 

841 .302  Site  selection. 

841 .303  Development  program  and  AGO. 

841 J04     Construction  contract  and  bidding 
documents. 

841 .305  Award  of  contract. 

841.306  Construction  requirements. 

Subpart  D-^AcquisHion  Motliod 

841.401  Description. 

841.402  Property  selection. 

841.403  RehabUlUUon  standards. 

84 1 .404  Acquisition  procedure . 

841.406     Metbods    of    accomplishing    repair 

and  rehabilitation. 
841.406    Relocation  on  acquisition  of  HUD- 

Owned    properties    or    properties 

with  Hin>Held  or  HUD-Insured 

mortgages. 

Aftp^ndtKA — Proto^rpo  Cost  UmMs  tar  Ldw- 
Incoma  Housing 

AuTHoarrr:  Sec.  7(d),  Department  of  HUD 
Act  (42  tT.S.C.  3S3S(d) ) ;  TJS.  Housing  Act  of 
1937   (42  UJ3.C.  1437). 

Subpart  A — General  Requirem«nts 

§  841.101      Applicability,  scope  and  ref- 
erences. _^ 

(a)  iippZtcabtZity.  The  IXS.  Housing 
Act  of  1937.  as  amended,  authorizes  the 
UJ5.  Department  of  Housing  and  Urtian 
Development  (HUD)  to  provide  financial 
and  technical  assistance  to  public  hous- 
ing agencies  for  the  development  and 
operaticm  of  low-income  housing  proj- 
ects. This  Part  states  the  regulations 
under  which  such  rental  projects  are  to 
be  developed  by  a  Public  Housing  Agency 
(PHA)  with  financial  assistance  pursu- 
ant to  Sections  4  and  5  of  the  Act  under 
an  Annual  Contributions  Contract 
(AGO).  The  regulations  applicable  to 
other  types  of  ivojects.  including  mod- 
ernization. TnHian  Housing.  Tumkey  m 
homeownership  (vportunities  and  Sec- 
ti(xi  8  iHojects  are  contained  in  other 
parts  of  this  chapter. 

(b)  Scope.  Subpart  A  of  this  part  sets 
forth  the  general  requirements  and  the 
basic  policies  for  the  development  of 
projects  by  a  PHA.  Subparts  B  and  C  ot 
this  part  set  forth  the  procedures  for  the 
construction  nl  a  project.  Subpart  D  ol 
this  part  sets  forth  the  procedures  for 
acquisition  of  an  existing  project  (prtv- 
ertles  that  do  not  require  substantial  re- 
habilitation) or  acquisition  of  a  project 
requiring  substantial  rehabilitati<xi  and 
the  procedures  tor  accomplishing  neces- 
sary rehabilitation  wwk. 


(c)  References.  For  informaticm  on 
income  limits  for  admission  to  and  occu- 
pancy of  projects  and  rental  require- 
ments under  this  part,  refer  to  24  CFR 
Part  860;  on  the  payment  of  operating 
subsidy,  refer  to  24  CFR  Part  890;  and 
on  the  allocation  of  housing  assistance 
fimds.  refer  to  24  CFR  Part  891. 

§  841.102      DefiniUons. 

(a)  Act.  The  U.S.  Housing  Act  of  1937 
(42UJS.C.  1437). 

(b)  Annxial  Contributions  Contract 
(ACC).  A  contract  (on  the  form  pre- 
scribed by  HUD)  for  loans  and  annual 
contributions,  execution  of  which  creates 
legal  obligations  between  HUD  and  a 
PHA.  under  which  HUD  finances  the 
development  and  provides  financial  as- 
sistance for  (Hieration  of  a  project  under 
the  Act  and  the  PHA  agrees  to  comply 
with  HUD  requirements  for  the  develop- 
ment and/or  operation  of  the  project. 
Hie  amount  of  the  maximum  annual 
contribution  is  the  amount  charged 
against  ccmtract  authority  and  this 
amount  multiplied  by  the  number  of  an- 
nual contributions  over  the  term  of  the 
ACC  is  the  amount  charged  against 
budget  authority. 

(c)  Cooperation  Agreement.  An  agree- 
ment  (mi  the  form  prescribed  by  HUD) 
between  a  PHA  and  local  governing  body 
assuring  tax  exemption  and  certain  local 
governmental  cooperaticm  and  servl(jes  in 
respect  to  the  development  and  opera- 
tion of  a  low-income  housing  project 
imder  the  Act  and  providing  for  pay- 
ments in  Ueu  of  taxes. 

(d)  Housing  Assistance  Plan  (.HAP). 
(1)  A  HAP  meeting  the  requirements  of 
S  570.303(c)  of  the  Community  Develop- 
ment Block  Grant  (CDBG)  regulations 
(24  CFR  Part  570).  which  is  submitted 
by  local  government  as  part  of  the  block 
grant  appUcation.  and  is  approved  by  the 
Field  Office  DirectOT. 

(2)  A  HAP,  meeting  the  requirements 
of  §  570.303(c) ,  submitted  by  a  local  gov- 
ernment not  participating  in  the  CDBG 
Program  and  approved  by  the  Field 
Office  Director. 

(e)  HCD  Act.  The  Housing  and  Com- 
munity Development  Act  of  1974  (42 
U.S.C.5301). 

(f )  HUD.  The  Depwirtment  of  Housing 
and  Urban  Development,  including  the 
Regional  Office  and  the  Area  or  Insuring 
Office  (herein  called  Field  Office)  which 
has  been  delegated  authority  under  the 
Act  to  perform  functions  pertaining  to 
this  part. 

(g)  Preliminary  Loan  Contract.  A  con- 
tract (on  the  form  prescribed  by  HUD) 
between  HUD  and  the  PHA  under  which 
HUD  loans  funds  to  the  PHA.  up  to  a 
stated  Umit.  to  pay  the  costs  of  prelimi- 
nary surveys  and  planning  of  a  project. 

(h)  Program  Reservation.  A  written 
notification  by  HUD  to  the  PHA,  which 
is  not  a  legal  obUgation,  expressing 
HUD'S  determination,  subject  to  fulfill- 
ment by  the  PHA  of  all  legal  and  admin- 
istrative requirements  within  a  stated 
time,  to  enter  into  a  new  or  amended 
Preliminary  Loan  Contract  or  ACX;  cov- 
ering the  stated  number  of  housing  imits. 
or  such  lesser  number  as  is  consistent 
with  the  amount  of  contract  and  budget 
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authority  reserved  by  HUD  with  respect 
to  the  Program  Reservation. 

(i)  Project.  An  entire  undertaking  to 
provide  housing  and  necessary  appurte- 
nances under  the  Act,  including  all  real 
or  personal  property,  funds  and  reserves, 
rights,  interests  and  obligations,  and  re- 
lated activities. 

(j)  Public  Housing  Agency  (PHA). 
Any  state,  county,  municipality,  or  other 
governmental  entity  or  public  body  lor 
agency  or  instrumentality  thereof) 
which  is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  and  is  determined  by 
HUD  to  be  eligible  to  undertake  projects 
under  this  part.  Other  regulations  which 
govern  the  operation  and  management 
of  projects  by  a  PHA  are  set  forth  in  24 
CFR  Chapter  vni,  as  amended  from 
time  to  time. 

§  841.103     Types  of  projects. 

(a)  Determination  of  type  or  project. 
Assistance  imder  this  Part  shaU  be  used 
to  meet  the  needs  of  household  types  in 
the  jurisdiction  of  the  PHA  whose  needs 
are  not  being  met  under  other  programs 
subject  to  Section  213  of  the  HCD  Act 
proportionately  to  their  share  of  total 
housing  needs  in  the  jurisdiction  of  the 
PHA,  as  shown  by  the  approved  HAP  or 
HAPS  applicable  to  the  jurisdiction,  or 
in  the  absence  of  such  HAPs,  as  deter- 
mined by  HUD.  In  determining  the  ex- 
tent to  which  the  needs  of  any  house- 
hold type  are  being  met,  units  proposed 
or  not  yet  completed  shall  be  counted 
only  If  there  Is  a  commitment  or  reserva- 
tion of  funds  or  contract  authority  for 
the  provision  of  federal  or  other  assist- 
ance. 

(b)  Low-density  housing  for  families 
urith  children.  Projects  approved  under 
this  part  for  families  with  children,  in- 
cluding large  families  (families  requir- 
ing three  or  more  bedrooms) ,  shall  to  the 
maximum  extent  practicable  consist  of 
low-density  housing  (e.g.,  non-elevator 
structures,  scattered  sites  or  other  types 
of  low  density  developments  appropriate 
in  the  locality) . 

(c)  Use  of  high-rise  elevator  struc- 
tures. High-rise  elevator  structures  shall 
not  be  provided  for  families  with  chil- 
dren regardless  of  density  unless  the 
Field  Office  makes  a  determination  that 
there  is  no  practical  alternative.  High- 
rise  buildings  for  the  elderly  or  handi- 
capped may  be  used  if  a  determination  is 
made  by  the  Field  Office  that  such  con- 
struction is  appropriate  taking  Into  con- 
sideration land  costs,  safety  and  security, 
and  the  availability  of  community 
services. 

§  841.104      Gvil  rights  and  equal  oppor-  - 
tunity. 

(a)  TiUe  VI  and  Title  VIII  and  Execu- 
tive Order  11063.  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.CLfiOOOd)  and 
Executive  Order  11063,  which  prohibit 
discrimination  on  the  basis  of  race,  color, 
creed  or  national  origin  in  federally  as- 
sisted programs,  and  Title  vm  of  the 
Civil  Rights  Act  of  1968,  as  amended  (42 
U.S.C.  3601).  which  prohibits  discrimi- 
nation based  on  race,  color,  religion,  sex 
or  national  origin  in  the  sale  or  rental 


of  housing,  apply  to  PHAs  under  this 
part. 

<b)  Handicapped  individuals.  Section 
504  of  the  RehabilitaUon  Act  of  1973  i29 
U.S.C.  794  >,  which  prohibits  discrimina- 
tion in  federally  assisted  programs 
against  any  otherwise  qualified  individ- 
ual solely  by  reason  of  a  handicap,  as  de- 
fined by  the  Secretary  of  Health.  Educa- 
tion, and  Welfare,  applies  to  PHAs  under 
this  part. 

ic)  Executive  Order  11246.  Contracts 
for  construction  work  in  connection  with 
Projects  under  this  part  are  subject  to 
Executive  Order  11246  (30  FR  12319>,  as 
amended  by  Executive  Order  11375  (32 
FR  14303),  and  applicable  implementing 
regulations  i24  CFR,  Part  130;  41  CFR, 
Chapter  60).  rules  and  orders  of  HUD 
and  Office  of  Federal  Contract  Compli- 
ance Programs  of  the  Department  of 
Labor.  Executive  Order  11246  prohibits 
discrimination  and  requires  affirmative 
action  to  ensure  that  employees  or  appli- 
cants for  employment  are  treated  with- 
out regard  to  their  race,  color,  religion. 
sex  or  national  origin. 

(d)  Section  3  of  the  HUD  Act  of  196S. 
The  projects  under  this  part  are  subject 
to  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended  ( 12 
U.S.C.  1701U),  which  requires  that,  to  the 
greatest  extent  feasible,  opportunities  for 
training  and  employment  be  given  lower 
income  residents  of  the  project  area  and 
contracts  for  work  in  connecti(»i  with  a 
project  be  awarded  to  business  concerns 
which  are  located  in  or  owned  in  sub- 
stantial part  by  perswis  residing  in  the 
project  area. 

(e)  PHA's  employment  practices.  In 
connection  with  the  development  or  op- 
eration of  any  project,  the  PHA  shaU 
not  discriminate  against  any  employee  or 
applicant  for  employment  because  of 
race,  color,  religion,  sex  or  national  ori- 
gin. The  PHA  shall  take  affirmaUve  ac- 
tion to  ensure  that  applicants  are  em- 
ployed, and  that  anployees  are  treated 
during  employment,  without  regard  to 
race,  color,  religion,  sex  or  national  ori- 
gin. The  PHA  shall  comply  with  all  HUD 
requirements  against  discrimination  with 
respect  to  employment  by  the  PHA  or  by 
contractors  of  the  PHA.  The  PHA  shall 
adopt  and  prranulgate  regulations  with 
respect  to  the  PHA's  employment  prac- 
tices which  shall  be  in  compliance  with 
this  paragraph.  A  copy  of  these  regula- 
tions shall  be  posted  in  the  PHA  office 
and  a  copy  shall  be  submitted  to  HUD 
promptly  after  adoption  by  the  PHA. 

§  841.105      Prevailing  wage  rales. 

Not  less  than  the  wages  prevailing  in 
the  locality,  as  predetermined  bv  the  Sec- 
retary of  Labor  pursuant  to  the  Davis- 
Bacon  Act  (40  U.S.C.  276)  shall  be  paid 
to  all  laborers  and  mechanics  employed 
in  the  development  of  the  project.  Not 
less  than  the  wages  prevailing  in  the  lo- 
cality, as  determined  or  adopted  (subse- 
quent to  a  determination  under  applica- 
ble state  or  local  law)  by  HUD,  shall  be 
paid  to  all  architects,  technical  engi- 
neers, draftsmen  and  technicians  em- 
ployed in  the  develtqjment  of  the  project. 


§  841.106      Relocation  and  acquisition. 

Projects  shall  be  developed  in  compli- 
ance with  the  Uniform  Relocation  As- 
sistance and  Real  Property  Acquisition 
Policies  Act  of  1970  (Uniform  Act^  i42 
U.S.C.  46011  and  HUD  policies  and  re- 
quirements thereimder  (24  CFR  Part 
42 )  Development  Cost  may  include  the 
cost  of  compliance  with  the  Uniform  Act 
as  well  as  the  actual  reasonable  moving 
expenses  of  a  family  which  is  tempo- 
rarily moved  from  a  project  site  during 
construction  and  is  returned  to  the  site 
after  completion  <see  §  841.406  in  the 
case  of  acquisition  of  a  HUD-owned 
property  or  a  property  with  a  HUD-held 
or  HUD-insured  mortgage) . 

§841.107     Site  and  ron!'truclion   xiand- 
ard.<^. 

(a>  Economy  and  efficiency.  Each 
project,  including  .the  site  and  site  im- 
provements, shall  be  developed  in  such 
a  manner  that  the  project  will  not  be  of 
elaborate  or  extravagant  design  or  mate- 
rials, and  the  project  shall  be  developed 
and  administered  to  promote  serviceabil- 
ity, efficiency,  economy  and  stability  and 
to  achieve  the  economic  and  social  well- 
being  and  advancement  of  the  tenants. 

(b)  Site  standards.  (1)  Project  sites 
shall  be  subject  to  the  requirements 
with  respect  to  sites  set  forth  in  the 
Project  Selection  Criteria  (24  CFR  Part 
200,  Subpart  N) .  The  physical  character- 
istics and  cost  of  the  site  and  the  avail- 
ability of  utilities  and  of  access  roads  to 
the  site  shall  facilitate  economical  con- 
struction and  operation  of  the  project. 

(2)  Participation  in  this  program  re- 
quires compUance  with  the  National  En- 
vironmental Policy  Act  of  1969  (42  U.S.C. 
4321  et  seq.) ,  the  National  Historic  Pres- 
ervation Act  (Pub.  L.  89-665),  the 
Archeological  and  Historic  Preservation 
Act  of  1974  (Pub.  L.  93-219),  Executive 
Order  11593  on  Protection  and  Enhance- 
ment of  the  Cultural  Environment  (in- 
cluding the  procedures  prescribed  by  the 
Advisory  Council  on  Historic  Preserva- 
tion in  36  CFR  Part  800).  the  Clean  Air 
Act  (42  use.  1857  et  seq).  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1151  et  seq.)  and  the  Flood  Disaster  Pro- 
tection Act  of  1973  (42  UJS.C.  4001  et 
seq.). 

(c)  Construction  Standards.  (1)  In 
accordance  with  section  6(b)  of  the  Act, 
the  design  of  a  project  shall  include: 
"(i)  The  extra  durability  required  for 
safety  and  security  and  economical 
maintenance  of  such  housing,  (11)  The 
provision  of  amenities  designed  to  guar- 
antee a  safe  and  healthy  family  life  and 
neighborhood  en viromnent.  (iii)  The  ap- 
plication of  good  design  as  an  essential 
component  of  such  housing  for  safety 
and  security  as  well  as  other  purposes, 
(iv)  The  maintenance  of  quality  in  archi- 
tecture to  refiect  the  standards  of  the 
neighborhood  and  community,  (v)  The 
need  for  maximizing  the  conservation  of 
energy  for  heating,  lighting,  and  other 
purposes,  (vi)  The  effectiveness  of  exist- 
ing cost  limits  in  the  area,  and  (vii)  The 
advice  and  recommendations  of  local 
housing  producers." 
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(2)  The  foregoing  shall  be  in  addition 
to  the  minimum  standards  stated  in  the 
HUD  ItUnimum  Property  Standards  (24 
CPR  Part  200.  Subpart  S) .  or  HUD  mini- 
mum Design  Standards  for  Rehabilita- 
tion for  Residential  Properties,  as 
apidicable,  and  applicable  state  and  local 
laws,  codes,  ordinances  and  regulations. 

(3)  Projects  for  the  elderly  or  handi- 
capped shall  coiqply  with  Section  209  of 
the  HCD  Act  and  projects  for  congregate 
or  single  rDom  occupant  housing  shall 
comiriy  with  the  approi»1ate  HUD  guide- 
lines and  standards. 

§  S41.I08      CkintracU  requiring  HUD  ap- 
proval. 

(a)  Construction  contracts.  The  PHA 
shall  not,  without  the  prior  wrlttai  vp- 
pRyval  of  HUD,  enter  into,  execute  or  ap- 
prove any  Preliminary  Contract  of  Sale, 
Contract  of  Sale  or  Construction  Con- 
tract. These  contracts  and  the  contracts 
for  architectural  and/or  inspection  serv- 
ices  must  be  on  the  forms  pnscrtbed  by 
HUD. 

(b>  Other  contracts  reovirijio  HUD 
awroocl.  The  PHA  shall  not,  without  the 
prior  written  approval  of  HUD.  enter 
into,  execute  or  approve  any  agreement 
or  omtract  t<x  (1)  Personal,  manage- 
ment, legal  or  other  services  with  any 
person  or  firm  where  the  initial  period 
or  term  of  the  agreement  or  ctHitract 
(including  any  renewal)  is  in  excess  at 
three  years,  or  (2)  Where  the  amount  of 
the  agreement  or  ocHitract  is  in  excess  of 
the  amount  included  for  such  tmrpose 
in  the  HUD-i4>proved  devdivment  cost 
budget  or  operating  budget  or  an  amount 
specified  from  time  to  time  by  HUD,  as 
the  (»ee  may  be.  or  (3)  Where  the  agree- 
ment fx  contract  is  for  legal  or  other 
services  in  otmnection  with  litigati<Hi. 

IS41.109     Notification    of   Hoosing   a»- 
■MlanceavaaabUity  (NOHAA). 

In  the  context  of  the  cmstraints  on 
the  use  of  housing  assistance  fimds.  in- 
cluding HAPs  and  local  needs  (see  24 
CFR  Part  891) .  the  Fidd  Office  shall  de- 
termine the  geographic  areas  in  which 
the  bousing  is  to  be  located,  the  extent 
to  which  assistance  is  to  be  made  avaO- 
aMe  for  new  ccxistniction.  acquisition 
with  substantia]  rdiabilitation  or  acqui- 
sition of  existing  bousing  and  the  slaes 
and  types  of  housing.  As  promptly  as 
possible,  the  Field  Office  shaD  send  to  the 
appropriate  PHAs  a  NOHAA  stating  the 
KvaOability  of  housing  assistance  for 
which  they  may  apply,  inrjwdtng  \alor- 
raatirm  reflecting  the  FIdd  Office's  de- 
tennlnatlons  and  the  deadline  date  for 
submission  oi  an  Application.  To  the  ex- 
tent feasible,  a  copy  of  the  NOHAA 
Aould  be  sent  to  the  C^hief  Executive  Of- 
floers  of  local  governments  in  the  appli- 
cable geographic  area.  r^Tresentatlves 
of  the  media  and.  organisaticms  Interested 
In  housing  and  urttan  development.  Ap- 
propriate instructions,  forms  and  other 
program  information  necessary  to  pre- 
pare an  Application  shall  be  sent  by  the 
FIdd  Office  to  each  PHA. 

§  841. 110     Application  rabmiMioa. 

(a)  EUgOMitv.  Tb  be  eligible  to  par- 
ticipate under  this  part,  an  entity  shall 
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denxHistiute  that  it  m^ts  the  definittmi 
of  a  PHA  and  has  the  required  legal  au- 
thority to  perform  all  the  functions  of  a 
PHA  under  this  part.  Generally,  the  en- 
tity will  have  been  created  pursuant  to  a 
state  housing  authorities  law.  In  such 
cases,  a  reference  in  the  A|H>lication  to 
ACC^  previously  entered  into  win  be  suf- 
ficient to  establish  prima  facie  eligibility. 
Where  the  eligibility  of  such  an  entity 
has  not  been  previously  approved  by 
HUD  or  where  the  entity  was  not  created 
pursuant  to  a  state  housing  authorities 
law.  the  Field  Office  shall  advise  the  en- 
tity of  the  documents  that  must  be  sub- 
mitted to  establish  eligibility.  The  evi- 
dence that  the  mtity  has  the  required 
legal  authority  shall  include  citations  to 
and  copies  ot  state  or  local  law.  the 
charter  or  other  organizatiraial  pc4)ers 
establishing  the  entity  and  an  opinion 
from  counsel  that  the  entity  has  all  the 
legal  authority  required  to  develop  and 
operate  a  low-income  project  imder  this 
part. 

(b)  Application.  To  apply  for  a  Pro- 
gram Reservation,  a  PHA  shall  submit 
an  Application  (on  the  form  prescribed 
by  HUD) .  which  shall  identify  the  num- 
ber and  types  of  imits.  the  site  or  loca- 
tion insofar  as  it  has  been  determined 
and  its  relationship  to  HAPs  and  site 
requirements;  state  whether  neW  con- 
struction,  acquisition   with   substantial 
rehabilitation  or  acquisition  of  existing 
housing  is  proposed;  state  the  proposed 
production  method  which  in  the  case 
of  new  construction  shall  be  the  turnkey 
method  imless  adequate  justification  is 
furnished;    show    that    the    household 
types  for  whose  needs  the  project  will  be 
developed  will  be  in  accordance  with 
f  841.103(a) ;   and  furnish  a  statement 
that  the  project  will  be  developed  in  ac- 
cordance with  i  841.103  with  any  justi- 
fication required  thereunder.  If  the  Ap- 
plication identifies  a  site  or  sites,  the 
Chief  Elxecutive  OflOcer  of  the  unit  of 
general  local  government  in  which  the 
pr(HX)6ed  housing  is  to  be  located  should 
have  been  requested  pursuant  to  Section 
213  of  the  HCD  Act  by  the  PHA  to  pro- 
vide a  letter  stating  his  finding  as  to  con- 
sistency   wiUi    the   locality's    aniroved 
HAP.  (»-  in  the  absence  of  a  HAP  as  to 
n^ether  there  is  or  will  be  available  in 
the  area  public  facilities  and  services 
adequate  to  serve  the  proposed  project. 
Where  such  letter  has  been  provided,  it 
shall  be  attached  to  the  PHA's  Appli- 
cation. Hie  Application  shall  also  be  ac- 
companied by  an  executed  Cooperation 
Agreement.  If  a  Cooperation  Agreement 
already  exists  for  the  location  sufficient 
to  cover  the  number  of  units  in  the  Ap- 
plication, a  statement  to  this  effect  may 
be  included  in  the  Application. 

(c)  PreUminarp  loan.  The  Applica- 
tion for  a  Program  Reservatim  may  in- 
clude an  abdication  for  a  preliminary 
loan,  which  must  be  accompanied  by  a 
resolution  <rf  the  local  governing  body 
approving  the  application  for  a  pre- 
liminary loan.  Such  an  application  shall 
state  the  amount  requested  and  explain 
the  purpose  for  which  these  fimds  are  to 
be  used.  (See  i  841.113) . 


§841.111      Field   Office   review   and   ap- 
proval of  applications. 

(a)  Prerequisites  to  application  ap- 
proval. The  Field  Office  shall  begin  proc- 
essing of  complete  Applications  promptly 
after  receipt.  Each  Application  will  be 
evaluated  on  the  basis  of  all  pertinent 
factors  under  this  part.  In  addition  to 
meeting  the  requirements  of  §  841.110. 
an  Application  shall  be  approved  if  the 
Field  Office  determines  that: 

(1)  The  PHA's  Application  meets  the 
requirements  of  $  841.103. 

(2)  The  PHA's  Application  is  likely  to 
meet  the  requirements  for  approval  of 
the  Development  Program  under  §  841.- 
115(c). 

(3)  The  PHA  has  the  capability  to  pro- 
vide adequate  administration  of  the  de- 
velopment and  operation  of  the  project 
and  other  HUD-assisted  projects  of  the 
PHA  are  in  compliance  with  all  appli- 
cable HUD  requirements. 

(b)  Designated  site.  If  specific  sites 
are  designated  for  the  proposed  project 
in  the  Application,  the  Field  Office  may 
approve  the  Application,  while  deferring 
approval  on  the  site,  or  may  withhold 
decisicHi  on  the  Application  until  after 
approval  of  the  site.  In  either  event,  the 
Field  Office  shall  promptly  initiate  the 
necessary  action  to  obtain  compliance 
with  Section  213  of  the  HCD  Act  and 
A-95: 

(1)  For  purposes  of  compliance  with 
Section  213,  Review  of  Applications  for 
Housing  Assistance:  Allocation  of  Hous- 
ing Assistance  Funds  (24  CFR  Part  891; 
published  in  41  FR  35660,  August  23. 
1976)  shall  be  followed. 

(2)  For  A-95  clearance.  Implementa- 
ti<Hi  of  OMB  Circular  A-95  (24  CFR  Part 
52;  published  in  41  FR  41874.  September 
23,  1976)  shall  be  foUowed. 

(c)  Notification  of  deficiencies.  If  the 
evaluation  discloses  deficiencies  that  can 
be  corrected,  the  Field  Office  shall  notify 
the  PHA  in  writing  of  the  deficiencies 
and  give  the  PHA  a  reascMiable  oppor- 
tunity to  correct  the  deficiencies. 

(d)  Notification  of  approval.  The  Field 
Office  shall  issue  a  Program  Reservation 
to  the  PHA  whose  Application  is  ap- 
proved, specifsring  new  construction,  ac- 
quisition with  substantial  rehabilitation 
or  acquisition  of  existing  housing,  the 
production  method  and  the  location.  If 
the  Application  is  approved  for  fewer 
units  than  requested,  the  Program  Res- 
ervation shall  be  accompanied  by  a 
stat^nent  of  the  reasons  for  not  approv- 
ing the  nimiber  of  units  requested.  The 
Program  Reservation  shall  set  a  time 
limit  of  not  to  exceed  one  year  within 
which  the  PHA  must  submit  an  slpptov- 
aUe  Development  Program.  The  Field 
Office  shall  cancel  the  Program  Reserva- 
ti<xi  if  the  time  limit  is  exceeded  unless 
the  neld  Office  determines,  for  good 
cause,  to  extend  the  time  limit. 

(e)  Notific€Uion  of  disapproval.  Any 
PHA  whose  Apidication  was  not  approved 
by  the  Field  Office  shall  be  sent  a  letter 
noti^dng  the  PHA  of  the  determination 
and  ci  the  reasons  therefor. 

(f)  De/lciencj/  or  excess  of  available 
housing  assistance.  (1)  If  the  available 
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contract  authority  and  budget  authority 
are  not  sufficient  for  all  the  approvable 
Applications,  the  Field  Office  shall  ap- 
prove the  Applications  with  respect  to 
localities  and  number  and  types  of  units 
most  nearly  in  accord  with  the  require- 
ments of  section  213  of  the  HCD  Act. 

(2)  Where  approved  Applications  are 
or  become  insufficient  to  utilize  fully  the 
available  contract  authority  and  budget 
authority,  the  Field  Office  may  give  fur- 
ther consideration  to  other  Applications, 
affording  PHAs  an  opportimity  to  remedy 
any  deficiencies,  or  the  Field  Office  may 
solicit  Applications  from  other  appro- 
priate PHAs  for  localities  to  which  the 
housing  assistance  may  be  reallocated. 

§  841 . 1 1 2     Time  schedule. 

Promptly  after  issuance  of  a  Program 
Reservation,  the  PHA  and  the  Field 
Office  shall  hold  a  Project  Planning 
Conference  at  which  they  shall  mutually 
agree  upon  a  Time  Schedule,  consistent 
with  the  deadline  stated  in  the  Program 
Reservation,  of  all  actions  to  be  taken 
by  the  PHA  and  HUD  during  planning 
and  construction  of  the  project.  The  PHA 
and  Field  Office  shall  adhere  to  the  Time 
Schedule,  and  any  deviation  shall  be  ex- 
plained in  the  project  file. 

§841.113      Preliminary  loan. 

(a)  Amount.  If  a  Program  Reservation 
is  issued,  the  Field  Office  may  approve  a 
preliminary  loan  to  pay  the  cost  of  pre- 
liminary surveys  and  planning  (includ- 
ing the  cost  of  HUD-approved  ap- 
praisals) necessary  to  prepare  a  De- 
velopment Program.  The  maximum 
amount  of  the  preliminary  loan  shall  be 
$200  per  unit  ($400  per  unit  in  Alaska) ; 
however,  where  the  PHA  is  able  to  jus- 
tify a  higher  amount  because  of  special 
circimistances,  the  Field  Office  may  per- 
mit a  maximum  amount  of  $500  per  unit 
($1,000  per  unit  in  Alaska).  The  Field 
Office  shall  review  the  PHA's  explana- 
tion set  forth  in  its  Application  of  the 
need  for  funds  and  shall  approve  a  pre- 
liminary loan  in  the  amount  which  the 
Reld  Office  determines  is  a  reasonable 
expenditure  for  the  accomplishment  of 
tasks  that  are  clearly  necessary  to  pre- 
pare the  Development  Program.  Where 
the  maximum  amount  approvable  by  the 
Field  Office  is  insufficient,  a  request  may 
be  submitted  to  the  Assistant  Secretary 
for  Housing-Federal  Housing  Commis- 
sioner for  authorization  to  provide  addi- 
tional preliminary  loan  funds.  Any  such 
request  shall  be  supported  by  full  justi- 
fication for  the  proposed  expenditures. 

(b)  Repayment  of  preliminary  loans. 
The  amount  of  preliminary  loan  funds 
advanced  by  HUD  to  the  PHA  are  in- 
cluded in  the  development  cost  of  a 
project  and  covered  by  the  development 
loan  fimds  imder  the  ACC.  In  the  event 
the  project  fails  to  reach  A(?C,  the  total 
amount  of  preliminary  loan  funds  ad- 
vanced to  the  PHA  shall  be  repaid  to 
HUD  by  the  PHA  from  any  funds  or  as- 
sets available  for  this  purpose. 

§841.114      Site  approval. 

(a)  Tentative  site  approval.  The  PHA 
shall  request  tentative  Field  Office  ap- 


proval for  each  site  by  submitting  a 
Preliminary  Site  Report  (on  the  form 
prescribed  by  HUD> .  The  PHA  may  sub- 
mit the  Preliminary  Site  Report  with  the 
Application.  Unless  A-95  and  Section 
213  compliance  was  completed  at  the 
time  of  the  Application,  the  Field  Office 
shall  obtain  compliance  by  forwarding 
copies  of  the  Preliminary  Site  Report  in 
accordance  with  §  841.111(b)  and  Ten- 
tative Site  Approval  shall  not  be  given 
until  the  response  periods  for  A-95  and 
Section  213  have  ended.  Tentative  site 
approval  shall  not  be  given  unless  HUD's 
environmental  requirements  have  been 
met.  The  Field  Office  shall  notify  the 
PHA  as  soon  as  possible  of  tentative  site 
approval  or  disapproval  of  the  proposed 
sites  or  portions  thereof.  The  notfiica- 
tion  shall  specifically  state  any  condi- 
tions to  be  met  for  final  site  approval. 
A  notification  of  disaporoval  shall  state 
the  reasons  for  disapprovsd. 

(b)  Final  site  avproval.  To  obtain  flnal 
site  approval,  the  PHA  shall  submit 
documentation  that  conditions,  if  any,  of 
tentative  site  approval  have  been  met, 
request  a  HUD  appraisal  (imless  previ- 
ously requested)  and  submit  title  infor- 
mation, site  surveys  and  evidence  of  site 
control  which  are  satisfactory  to  the 
Field  Office.  For  acquisition  projects  im- 
der Subpart  D  of  this  part,  the  appraisal 
shall  be  of  the  "as  is"  value  of  the  prop- 
erty. The  Field  Office  shall  not  give  final 
site  approval  or  approve  a  Development 
Program  until  all  of  these  requirements 
have  been  satisfied.  Pinal  site  approval 
shall  not  constitute  authorization  to  ac- 
quire a  site  or  property. 

(c)  Site  acquisition.  The  PHA  shall 
not  authorize  a  turnkey  developer  to  ac- 
quire a  site  or  make  a  commitment  to 
acquire  a  site  until  after  execution  of  the 
ACC.  The  PHA  shall  not  acquire  a  site 
or  make  a  commitment  for  acquisition 
until  after  execution  of  the  ACC.  Own- 
ership of  the  site  bv  the  PHA  or  develop- 
er as  required  by  the  production  method 
being  used  shall  be  accomplished  prior 
to  execution  of  the  Construction  Con- 
tract for  conventional  or  prior  to  com- 
mencement of  construction  for  turnkey. 

§  841.115     Development  profcram. 

(a)  Description.  A  Development  Pro- 
gram is  a  statement  of  the  basic  ele- 
ments of  a  project,  which  is  prepared  by 
the  PHA  (on  the  form  and  attachments 
prescribed  by  HUD)  and  includes:  (1) 
Site  documentation  required  by  §  841.- 
114(b>.  (2)  Prelimiflary  Plans  and  Spec- 
ifications (or  Work  Write-Ups  for  ac- 
quisition projects  under  Subpart  D  of 
this  part),  (3)  Estimate  of  Total  Devel- 
opment Cost.  (4)  Demonstration  of  Fi- 
nancial Feasibility,  and  (5)  Updating  of 
Administrative  Capability  of  the  PHA. 
The  Development  Program  shall  be 
adopted  by  the  PHA  and  submitted  to 
the  Field  Office  for  approval. 

(b)  Development  cost.  (1)  The  Total 
Deveaooment  Cost  is  the  sum  of  all  HUD- 
approved  costs  for  planning  administra- 
tion, land  acquisition,  relocation,  demo- 
lition, construction  and  equipment,  their 
necessary  financing  (including  interest 
and  other  carrying  charges,  if  any,  to  the 


point  authorized  by  HUD) ,  initial  oper- 
ating deficit,  and  any  other  costs  neces- 
sary to  carrying  out  the  development  of 
the  project.  It  shall  include  funds  neces- 
sary to  cover  any  preliminary  loan  funds 
advanced  to  the  PHA.  Development  cost 
may  include  on-site  streets  and  drive- 
wavs,  on-site  utilities,  non-dwelling  fa- 
cilities, a  contingency  allowance  (not  to 
exceed  1%  for  turnkey  or  5%  for  con- 
ventional) and  insurance  premiums  for 
the  first  three  years. 

(2^  For  new  construction  projects, 
dwelling  construction  and  equipment 
cost  shaU  not  exceed  110  percent  of  the 
appropriate  prototype  cost  for  the  area 
published  by  HUD  (Appendix  A) .  When 
the  PHA  finds  that  the  Project  Proto- 
type Cost  Limit,  calculated  by  using  the 
latest  costs  published  in  the  Fedekal 
Register,  is  inadequate  to  produce  an 
approvable  estimated  dwelling  construc- 
tion and  equipment  cost,  the  PHA  may 
request  that  the  published  prototype 
costs  be  revised.  Specific  justification  and 
cost  data  must  accompany  the  request. 

(3>  For  acquisition  projects  under 
Subpart  D  of  this  part  the  Total  Devel- 
opment Cost  shall  not  exceed  90  percent 
<  or  appropriately  lower  percentage  if  the 
acquired  project  hsis  less  than  a  40-year 
useful  life)  of  the  imputed  development 
cost  of  a  comparable  hjrpothetical  newly 
constructed  low-income'housing  project 
unless  the  PHA  demonstrates  that  a 
higher  smiount  is  necessary  for  the  ac- 
quisition and  rehabilitation  of  proper- 
ties in  accordance  with  a  locally  estab- 
lished plan  for  neighborhood  preserva- 
tion and  revitalization  and  such  higher 
amount  is  approved  by  the  Assistant  Sec- 
retary for  Housing. 

(4)  Where  the  project  would  be  re- 
quired to  bear  a  part  or  all  of  the  cost 
of  off-site  faciUties  if  it  were  a  private 
development,  the  cost  of  such  facilities 
may  be  included  in  the  Total  Develop- 
ment Cost;  provided  that  the  Field  Office 
determines  that  the  off-site  facilities  are 
a  necessary  appurtenance  to  the  project 
and  the  amount  included  is  limited  to 
the  lower  of:  (i)  The  HUD  aoproved 
estimate  of  the  cost  of  such  facilities,  or 
(ii)  The  enhancement  in  value  of  the 
project  site  attributable  to  such  facilities. 
Where  the  cost  of  off -site  fswiiUties  is  re- 
quired to  be  borne  by  the  local  govern- 
ment without  cost  to  the  project, 
whether  because  of  normal  practice  or 
bv  virtue  of  the  Cooperation  Agreement, 
the  cost  of  such  faciUties  may  not  be 
included  In  Total  Development  Cost,  but 
the  Field  Office  may  arrange  for  a  HUD 
loan  evidenced  by  an  Off-Site  F^Uities 
Note;  provided  that  the  Field  Office  de- 
termines that  the  off -site  facilities  are 
a  necessary  appurtenance  to  the  project 
and  the  amount  is  limited  to  the  lower  of 
(A)  The  HUD  approved  estimate  of  the 
cost  of  such  facilities,  or  (B)  The  en- 
hancement in  value  of  the  project  site 
attributable  to  such  facilities:  and  pro- 
vided, that  the  PHA  submits  legally  en- 
forceable commitments,  acceptable  to 
HUD,  to  repay  the  cost  of  such  facilities 
from  sources  other  than  annual  contri- 
butions or  project  income. 

( c )  Financial  feasibility  test  and  oper- 
ating subsidies.    (1)    The  Development 


FEDEUAL  REGISTER,   VOL  42,  NO.  20— MONDAY.  JANUARY  31,    J  977 


58M 


Program  shall  be  approved  if  the  Field 
Office  determines  that  the  project  is 
flnancially  feasible  based  on  the  PHA's 
demonstration,  in  the  form  prescribed 
by  HUD.  that  the  project's  estimated 
operating  expenses  do  not  exceed  the 
estimated  operating  income  without  the 
use  of  operating  subsidy,  or  as  provided 
in  paragraph  (c)  (3)  and  (4>  of  this 
section. 

<2)  The  estimate  of  operating  ex- 
penses shall  be  the  annual  average  of  the 
projected  operating  expenses  for  the  first 
three  years  of  operation  based  on  the 
operations  of  a  comparable  well-man- 
aged project  and  other  HUD  standards 
for  operation,  including,  as  required  by 
section  6  ( c )  ( 4  >  of  the  Act, 

(i)  The  establishment  of  satisfactory 
procedures  designed  to  assure  the 
prompt  payment  and  collection  of  rents 
and  the  prompt  processing  of  evictions 
in  the  case  of  nonpayment  of  rent;  and 

(il)  The  establishment  of  effective 
ter&nt-management  relationships  de- 
signed to  assure  that  satisfactory  stand- 
ards of  tensLnt  security  and  project 
maintenance  are  formulated  and  Uiat 
ttie  PHA  (together  with  tenant  councils 
where  they  exist)  enforces  those  stand- 
ards fully  and  effectively. 

(3)  The  estimate  of  operating  income 
shall  be  the  projected  Income  for  the 
first  fiscal  year  of  operation  without  use 
of  operating  subsidy  based  upon  95  per- 
cent occupancy  by  a  tenant  body  selected 
In  accordance  with  regulations  (based 
on  sections  3  and  6(c)  (4)  of  the  Act  and 
24  CPR  Part  860)  which  are  designed 
to  achieve: 

(I)  The  establishment  of  tenant  selec- 
tion criteria  designed  to  assure  that  the 
project  will  Include  families  with  a  broad 
range  of  incomes  and  will  avoid  con- 
centrations of  low-income  and  deprived 
families  with  serious  social  problems,  but 
this  shall  not  permit  maintenance  of 
vacancies  to  await  higher  income  tenants 
where  lower  income  tenants  are  avail- 
able; and 

(II)  Occupancy  of  at  least  20  percent 
of  the  dwelling  units  by  very  low-Income 
families. 

(4)  Pursuant  to  paragraph  (c)  (3)  of 
this  section,  the  PHA  shall  determine 
the  range  of  low-Income  families  resid- 
ing in  the  county,  or  jurisdiction  of  the 
PHA  If  data  is  available,  by  household 
types  (elderly /non-elderly)  and  by  in- 
come intervals.  The  percentage  distribu- 
tion of  these  families  by  established  in- 
come intervals  shall  be  recorded.  The 
PHA  shall  determine  the  estimated 
rental  income  of  the  project  by  project- 
ing occupancy  which  replicates  as  nearly 
as  feasible  the  percentage  distribution 
of  families  (provided  that  at  least  20% 
of  the  families  shall  be  very  low-income) 
and  by  applying  its  current  rent  deter- 
mination standards  to  the  median  net 
income  of  such  families  in  each  income 
intervals.  If  this  analysis  shows  that  the 
estimated  rentaJ  income  would  be  in- 
sufficient to  meet  estimated  operating 
expenses,  the  PHA  may  request  the  ap- 
proval of  the  required  operating  subsidy. 
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(5)  Requirements  or  preferences  for 
those  living  in  the  jurisdiction  of  the 
PHA  at  the  time  of  application  are  per- 
missible subject  to  the  following:  No 
requirement  or  preference  may  be  based 
upon  the  identity  or  location  of  the  hous- 
ing which  is  occupied  or  proposed  to  be 
occupied  by  the  applicant  nor  upon  the 
length  of  time  the  applicant  has  resided 
in  the  jurisdiction;  applicants  who  are 
working  or  who  have  been  notified  that 
they  are  hired  to  work  in  the  jurisdiction 
shall  be  treated  as  residents  of  the 
jurisdiction. 

(6)  The  PHA  shall  be  committed  to 
selection  of  tenants,  achievement  and 
maintenance  of  project  occupancy  and 
operation  of  the  project  in  accordance 
with  the  foregoing  principles  and  as  indi- 
cated in  connection  with  its  projections 
of  income  and  operating  expenses. 

(7)  No  request  for  operating  subsidy 
based  upon  an  operating  deficit  with  re- 
spect to  the  project  for  the  first  fiscal 
year  which  is  substantially  in  excess  of 
the  amount,  if  any,  included  in  the  ap- 
proved Development  Program  shall  be 
considered  by  HUD  unless  the  PHA 
clearly  shows  to  the  satisfaction  of  HUD 
that  such  operating  deficit  was  due  to 
changes  in  circumstances  (e.g.,  a  defi- 
ciency of  relatively  higher  income  appli- 
cants notwithstanding  best  efforts  by  the 
PHA  to  obtain  such  applicants)  which 
(i)  could  not  reasonably  have  been  fore- 
see, 6v  (ii)  were  beyond  the  control  of 
the  PHA  to  prevent  or  mitigate,  and  in 
either  case  (iii)  were  reported  to  HUD 
p>romptly  at  the  time  of  their  occurrence. 

(8)  Any  application  for  operating  sub- 
sidy after  the  first  fiscal  year  shall  in- 
clude a  showing  that  the  PHA  has  used 
its  best  efforts  to  comply  with  its  com- 
mitment stated  in  paragraph  (c)  (6)  of 
this  section. 

§  841.116      Annual      contributions      con- 
tract. 

(a)  Timing.  The  ACC  shall  be  based 
on  the  HUD-approved  Development  pro- 
gram. The  ACC  for  a  project  shall  not 
be  executed  until  the  PHA  has  adopted 
and  HUD  has  approved  the  Development 
Program.  The  PHA  shall  not  enter  into 
any  Construction  Contract,  Preliminary 
Contract  of  Sale.'  Contract  of  Sale,  con- 
tracts for  rehabilitation  work  or  con- 
tracts to  acquire  a  property  until  after 
execution  of  the  ACC.  Following  execu- 
tion of  an  ACC,  no  modifications  may  be 
made  in  a  Development  Program  except 
in  accordance  with  procedures  prescribed 
by  HUD. 

(b)  Development  funds.  HUD  will  pro- 
vide or  will  assure  the  provision  of  devel- 
opment loan  funds  pursuant  to  its  obli- 
gation to  make  loans  as  stated  in  the 
ACC.  Annual  contributions  payable  by 
HUD  for  debt  service  shall  in  no  case 
exceed  a  sum  equal  to  the  annual  amount 
of  principal  and  interest  payable  on  obli- 
gations issued  by  the  PHA  to  finance  the 
development  or  acquisition  cost  of  the 
project.  In  no  case  shall  such  annual 
contributions  be  in  excess  of  the  maxi- 


mum  sum  specified  in  the  ACC,  nor  shall 
the  number  of  annual  contributions  be 
greater  than  the  number  authorized  by 
the  ACC,  nor  shall  the  annual  contribu- 
tions be  paid  over  a  period  in  excess  of 
forty  years.  Where  the  Field  OfiQce  has 
determined  that  an  acquisition  project 
under  Subpart  D  of  this  part  has  less 
than  a  forty  year  useful  life,  the  term 
of  the  ACC  and  the  number  of  payments 
shall  be  appropriately  reduced. 

(c)  Repayment.  In  the  event  that  a 
project  does  not  reach  the  point  where 
annual  contributions  are  payable  by 
HUD,  the  amount  of  development  loan 
funds  advanced  to  the  PHA  by  HUD  or 
other  sources  shall  be  repaid  by  the  PHA 
from  any  funds  or  assets  available  for 
this  purpose. 

§841.117     Construction  requirements. 

( a )  Economy .  The  PHA  shall  complete 
development  of  the  project  in  accordance 
with  the  approved  Development  Program 
at  the  lowest  possible  cost  and  in  no 
event  at  a  cost  in  excess  of  the  Total 
Development  Cost  approved  by  HUD. 

(b)  Changes  in  contracts.  ITie  PHA 
shall  not  order  or  agree  to  any  changes 
in  or  additions  to  the  work  required 
under  the  Construction  Contract  or  Con- 
tract of  Sale  except  as  authorized  by  the 
provisions  of  these  contracts  or  with 
prior  HUD  approval. 

(c)  Construction  inspections.  (1)  The 
PHA  shall  be  responsible  for  inspections 
during  construction  which  shall  be  per- 
formed by  an  architect  or  other  quali- 
fied person  with  the  frequency  and  in 
accordance  with  such  standards  as  HUD 
shall  prescribe  for  the  production  meth- 
od involved.  The  PHA  shall  forward 
copies  of  all  inspection  reports  to  the 
Field  Office  with  comments  on  actions 
taken  to  remedy  deficiencies. 

(2)  Field  OfBce  representatives  shall 
make  on-site  inspections  as  required  by 
HUD.  A  copy  of  each  inspection  report 
shall  be  sent  to  the  PHA  with  recom- 
mendations of  actions  to  be  taken  by  the 
PHA. 

(.d)  FiTial  inspection  and  acceptance 
of  project.  (1)  The  contractor  or  de- 
veloper shall  notify  the  PHA  in  writing 
as  to  the  date  when  the  contract  woilc 
or  stages  when  applicable,  including 
agreed  to  of  f -site  work,  will  be  completed 
and  ready  for  final  inspection.  If  the 
PHA  determines  that  the  state  of  the 
work  is  ais  represented,  the  PHA  shall 
promptly  notify  the  Field  OfBce.  The 
final  inspection  shall  be  made  jointly  by 
the  representatives  of  the  PHA,  the  Field 
OflSce  and  the  contractor  or  developer. 

(2)  If  the  inspection  discloses  no  de- 
ficiencies other  than  punch  list  items 
or  items  awaiting  seasonal  opportunity 
to  complete,  the  PHA  shall  submit  for 
Field  OflRce  approval  an  Interim  Certifi- 
cate of  Completion,  which  shall  detail 
the  items,  and  a  proposed  time  schedule 
agreed  to  by  the  contractor  or  developer 
and  the  PHA  for  completion  of  the  items. 
Upon  Field  Office  approval,  the  PHA 
may  release  the  monies  to  the  contrac- 
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tor  or  developer  less  the  withholdings 
required  by  the  contract. 

(3)  The  contractor  or  developer  shall 
complete  the  punch  list  items  and  items 
awaiting  seasonal  opportunity  in  accord- 
ance with  the  HUD-approved  time 
schedule  for  completion  of  the  items. 
The  contractor  or  developer  will  be  paid 
for  such  items  only  after  inspection  and 
acceptance  by  the  PHA  and  the  Field 
Office;  the  PHA  and  Field  Office  shall 
not  accept  any  items  if  there  is  a  dis- 
pute as  to  whether  such  Items  have  been 
completed.  If  the  PHA  Is  satisfied  that 
the  applicable  requirements  of  the  con- 
tract have  been  met,  the  PHA  shall  sub- 
mit to  the  Field  Office  a  Final  Certifi- 
cate of  Completion  and  upon  receiving 
Field  Office  approval  shall  release  to  the 
contractor  or  developer  the  amounts 
withheld  with  respect  to  such  items  in 
accordance  with  the  applicable  provisions 
of  the  contract. 

(e)  Warranties.  The  Construction  Con- 
tract or  Contract  of  Sale  shall  specify 
the  warranty  period  applicable  to  all 
items  of  construction,  Including  items 
covered  by  manufacturer's  and  supplier's 
warranties,  and  shsiU  provide  for  as- 
slgimient  to  the  PHA  of  all  manufac- 
turer's and  supplier's  warranties.  The 
PHA  shall  Inspect  each  dwelling  unit 
not  less  often  than  every  three  months 
during  the  contractor's  or  developer's 
warranty  period  or  periods  beginning 
three  months  after  the  date  of  the  ap- 
proved Interim  Certificate  of  Completion, 
provided  that  there  shall  be  a  final  in- 
spection In  time  to  exercise  rights  before 
expiration  of  the  warranties.  These  in- 
spections shall  also  cover  all  items  under 
manufacturer's  smd  supplier's  warranties 
and.  to  the  extent  feasible,  the  PHA 
shall  check  the  condition  of  items  cov- 
ered by  these  warranties  so  as  not  to  lose 
smy  rights  imder  them. 

Subpart  B — ^Turnkey  Method — New 
Construction 

§  841.201      Description. 

Under  the  Turnkey  method,  the  PHA, 
following  issuance  of  a  Program  Reser- 
vation, advertises  for  developers  to  sub- 
mit proposals  to  provide  a  completed 
project,  including  site,  as  described  in 
the  PHA's  Invitation  for  Proposals  and ' 
the  developer's  packet.  The  PHA  s^elects, 
subject  to  HUD  approval,  the  best  of  the 
proposals  received,  taking  into  consid- 
eration site,  cost,  design,  the  developer's 
experience  and  other  evidence  of  ability 
to  complete  the  project.  After  HUD  ap- 
proval of  the  proposal  selected  by  the 
PHA,  the  working  drawings  and  specifi- 
cations are  agreed  to  by  the  develc«?er, 
the  PHA  and  HUD,  and  the  developer 
and  the  PHA  enter  Into  a  Contract  of 
Sale.  The  developer  Is  fuUy  responsible 
for  all  development  and  construction, 
including  the  provision  of  necessary  fi- 
nancing. Upon  c<Mnpletlon  of  the  project 
in  accordance  with  the  Contract  of  Sale, 
the  PHA  piuxdiases  the  project  from  the 
developer. 

§  841.202      Invitation  for  proposals. 

(a)  Preparation  and  distribution.  The 
PHA  shall  prepare  and  submit  to  the 


Field  Office  the  Invitation  for  Proposals 
and  the  developer's  packet  containing 
full  project  information  and  detailed 
minimum  submission  requirements 
which  shall  be  in  full  compliance  with 
the  provisions  of  this  i>art  and  as  ap- 
proved by  HUD.  Upon  approval  by  the 
Field  Office,  the  PHA  shall  publish  the 
Invitation  at  least  weekly  for  two  con- 
secutive weeks  in  a  local  newspaper  of 
general  circulation  and  shall  also  dis- 
tribute, to  the  extent  feasible,  copies  of 
the  Invitation  to  the  media,  trade  asso- 
ciations, local  minority  organizations 
and  developers  and  builders.  The  PHA 
shall  furnish  a  copy  of  the  developer's 
packet  to  all  parties  indicating  interest 
in  responding  to  the  Invitation.  The  In- 
vitation shall  specify  a  deadline  by  which 
proposals  must  be  received  by  the  PHA 
and  a  date,  time  and  place  for  opening 
of  pnHXJsals. 

(b)  Preselected  sites.  The  PHA  may,  if 
approved  by  the  Field  Office,  preselect  a 
site.  The  PHA's  request  to  oreselect  a  site 
shall  identify  the  site  and  shall  include 
a  justification  stating  t^  reasons  why 
preselection  is  requested. deselected  sites 
must  receive  final  site  ajumval  from  the 
Field  Office  prior  to  publication  of  the  In- 
vitation for  Proposals.  If  the  preselected 
site  Is  owned  bv  the  PHA.  the  PHA's  In- 
vitation may  limit  proposals  to  that  site. 
If  the  site  is  not  owned  by  the  PHA,  tiie 
PHA  shall  specify  in  Its  request  whether 
it  proposes  to  limit  oroposals  to  the  pre- 
selected site  and.  If  so,  the  reasons  for 
such  limitation.  The  Field  Office  shall 
promntly  advise  the  PHA  of  its  deter- 
mination and  the  reascms  for  the  deci- 
sion. Where  preselection  is  aooroved,  the 
PHA's  Invitation  shall  Identify  the  pre- 
selected site.  Invite  developers  to  submit 
proposals  with  regard  to  that  site  and 
specify  whether  or  not  proposals  with  re- 
spect to  other  sites  may  be  submitted. 

§841.203      Opening  of  proposals. 

The  PHA  shall  open  all  proposals  re- 
ceived before  the  deadline,  at  the  time 
and  place  specified  in  the  Invitation; 
proposals  received  after  the  deadline 
be  returned  unopened.  The  PHA  shall 
send  copies  of  efich  opened  proposal  to 
the  Field  OfBce. 

§  841.204     Evaluation  and  selection. 

(a)  Et)aiuation.  The  PHA  shall  evalu- 
ate each  opened  proposal  on  the  basis  of 
cost,  site,  design  and  amenities  and  ex- 
perience of  the  develooer  and/or  builder. 
The  PHA  shall  tentatively  select  the  best 
of  the  projjosals  and  submit  to  the  Field 
Office  its  rationale  for  the  tentative  selec- 
tion with  a  request  for  HUD  approval. 

(b)  Preliminary  Site  Report.  The 
PHA's  submission  of  its  tentative  selec- 
tion shall  be  accomoanied  by  a  Prelimi- 
nary Site  Report  In  accordance  with 
!  841.114  for  the  site  or  sites  in  the  ten- 
tatively selected  proposal. 

(c)  Field  Office  review.  The  Field  Of- 
fice sbaJl  review  the  PHA  documentation 
and  selection,  process  the  Preliminary 
Site  Report  to  tentative  site  approval  in 
accordance  with  i  841.114(a)  and  notify 
the  PHA  of  approval  or  disapproval  of 
the  selection. 


(d)  Selection.  (1)  After  obtaining 
HUD  approval,  the  PHA  shall  notify  the 
developer  of  the  selection  and  shall  set 
a  date  for  a  conference  at  which  the  par- 
ties will  discuss  the  steps  necessary  to  ob- 
tain final  site  approval  and  the  docu- 
ments to  be  prepjared  for  a  subsequent 
negotiation  conference. 

(2)  The  PHA  shall  prepare  a  state- 
ment setting  forth  the  factors  which  con- 
tributed to  the  selection  of  the  developer 
suid  make  the  statement  available  for 
public  inspection. 

§841.205     Neicoliation  conference. 

(a)  At  this  conference  the  developer 
will  advise  the  PHA  whether  he  will  want 
a  Preliminary  Contract  of  Sale  before 
having  the  working  drawings  and  spec- 
ifications prepared.  If  so,  the  parties  shall 
agree  on  a  purchase  price  for  the  site  and 
a  price  for  the  architectural  and  engi- 
neering services  and  on  a  negotiated 
price  of  the  project  based  on  the  prelimi- 
nary plans  and  specifications.  This  price 
for  the  project  may  be  reduced  after  sub- 
mission and  review  of  the  working  draw- 
ings and  specifications. 

(b)  If  the  developer  is  prepared  to  ne- 
gotiate the  purchase  price  and  other 
project  requirements  oa  the  basis  of 
working  drawings  and  specifications 
which  have  been  reviewed  and  approved 
by  HUD,  this  shall  be  done  and  there  will 
be  no  need  to  agree  on  the  purchase  price 
for  the  site  or  for  the  architectural  and 
engineering  services  or  to  execute  a  Pre- 
liminary Contract  of  Sale. 


§  841.206 
ACC 


Development     Program     and 


On  the  basis  of  the  developer's  pro- 
posal and  any  modifications  as  a  result 
of  the  regotiations,  the  PHA  shall  pre- 
pare the  Development  Program  which 
shall  be  submitted  to  and  reviewed  by 
the  Field  Office  to  assure  that  all  re- 
quirements have  been  met  After  ap- 
proval of  the  Devel(^>ment  Program,  the 
Field  Office  shall  prepare  and  process 
the  documents  required  for  execution  of 
the  ACC. 

§  841.207     Contract  of  sale  or  prelimi- 
nary contract  of  sale. 

Following  execution  of  'the  ACC.  the 
parties  shall  execute  the  Contract  of 
Sale  or  the -Preliminary  Contract  of  Sale 
(on  the  forms  prescribed  by  HUD).  If 
the  final  price  for  the  project  was  nego- 
tiated o^  the  basis  of  working  drawings 
and  speclfioati(nis.  the  PHA  and  the  de- 
veloper shall  execute  a  Contract  of  Sale. 
If  the  Development  Program  Included 
only  preliminary  plans  and  specifica- 
tions, the  PHA  and  the  developer  may 
execute  a  Preliminary  Contract  of  Sale 
\i^ich  states  their  mutual  obligations 
during  the  period  that  the  working 
drawings  and  specifications  are  being 
prei>ared.  Subsequently,  after  HUD  re- 
view and  approval  of  the  working  draw- 
ings and  specifications,  the  final  price 
for  the  project  shall  be  determined  and 
the  PHA  and  the  devel(H)er  shall  execute 
the  C<mtract  of  Sale. 
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§  841.208      Con0rurtion  requirements. 

The  requirements  concerning  changes 
In  the  Contract  of  Sale,  inspections  dur- 
ing construction,  acceptance  and  war- 
ranties are  stated  in  5  841.117.  The  PHA 
shall  contract  with  an  architect  'on  the 
form  prescribed  by  HUD>  for  the  per- 
formance of  inspection  services  during 
construction. 

Subpart  C — Conventional  Method — New 
Construction 

§  841.301       Juslifiralion  and  Description. 

(a)  The  PHA  shall  use  the  turnkey 
method  for  new  construction  unless  the 
PHA  can  demonstrate  in  its  Application 
and  the  Field  OfRce  determines  ( 1  >  That 
the  conventional  method  will  permit  de- 
velopment of  the  project  at  direct  and 
indirect  costs,  including  consideration 
of  total  development  cost  and  adminis- 
trative co6ts  of  the  PHA  and  HUD,  that 
are  less  than  would  be  required  under 
the  turnkey  method,  or  f2>  That  the 
turnkey  method  cannot  be  used.  Force 
account  carmot  be  used  for  new  con- 
struction projects. 

(b)  Under  the  conventional  method, 
the  PHA  contracts  with  an  architect  to 
prepare  plans  and  specifications  for  a 
proposed  project  on  a  site  owned  by  the 
PHA.  Following  HUD  approval  of  the 
plans  and  specifications,  the  PHA  ad- 
vertises for  bids  from  contractors  to 
build  the  oroject  and  awards  the  Con- 
struction Contract  to  the  lowest  respon- 
sible bidder,  subject  to  HUD  approval. 
The  contractor  provides  assurance  in  the 
form  of  100  percent  performance  and 
payment  bonds,  or  other  security  ap- 
proved bv  HUD.  such  as  a  letter  of  credit 
or  escrow.  The  contractor  receives  prog- 
ress payments  from  the  PHA  during 
construction  and  a  final  pmvment  upon 
comoletion  in  accordance  with  the  Con- 
struction Contract. 

§  841.302      .<^ile  selertion. 

EoUowing  issua'-ce  of  a  Program  Res- 
ervation, the  PHA  shall,  if  it  has  not 
already  done  so.  select  sites  in  accord- 
ance with  the  criteria  stated  in  841.107 
and  shall  reauest  site  anproval  in  ac- 
cordance with  841.114.  The  PHA  may 
option  a  site  during  this  process. 

§  841.303     Development    Program    and 
ACC 

The  PHA  shall  contract  with  an  archi- 
tect (on  the  form  prescribed  by  HUD) . 
The  architect  shall  prepare  schematic 
design  plans  and  specifications  in  ac- 
cordance with  S  841.107  and  as  prescribed 
by  the  PHA.  Based  on  these  plans,  the 
architect  shall  prepare  a  detailed  esti- 
mate of  project  construction  cost  cover- 
ing all  work  to  be  included  in  the  con- 
struction contract.  After  review  and 
approval  by  the  Field  OfiQce  of  these 
plans  and  estimates,  the  PHA  shall  pre- 
pare and  submit  the  Development  Pro- 
gram as  specified  in  i  841.115.  The  Field 
Office  shall  review  the  Development  Pro- 
gram to  assure  that  all  requirements  have 
been  met.  Upon  approval  of  the  Develop- 
ment Program,  the  Field  Office  shall  pre- 
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pare  and  process  the  documents  required 
for  execution  of  an  ACC. 

§841.304      Consirucllon      contract      and 
bidding  documents. 

Following  execution  of  the  ACC,  the 
PHA  and  its  architect  shall  prepare  the 
construction  and  bid  documents  and  sub- 
mit them  to  the  Field  Office  for  approval. 
The  Field  Office  shall  determined  that 
the  bidding  documents,  the  procedures 
for  inviting  bids,  the  proposed  Construc- 
tion Contract  and  attachments  and  all 
drawings  and  specifications  are  in  com- 
pliance with  HUD  requirements.  Follow- 
ing HUD  approval,  the  PHA  shall  publish 
the  advertisement  for  bids.  A  standard 
package  of  bid  documents  shall  be  issued 
to  each  prospective  bidder. 

§  841.303     .\ward  of  contract. 

The  PHA  shall  award  the  Construction 
Contract  to  the  lowest  responsible  bidder 
after  obtaining  HUD  approval  of  the 
proposed  award.  Following  the  receipt  of 
Field  Office  approval,  the  PHA  and  con- 
tractor shall  execute  the  Construction 
Contract  and  the  PHA  shall  issue  the 
Notice  to  Proceed  directing  the  contrac- 
tor to  commence  work. 

§  841.306      Conetruction  requirements. 

The  requirements  for  changes  in  con- 
struction contracts,  inspections  during 
construction,  acceptance  and  warranties 
are  stated  in  §  841.117. 

Subpart  D — Acquisition  Method 

§  841.401     Description. 

(a)  Under  the  acquisition  method,  the 
PHA  acquires  a  property  which  may  or 
may  not  require  substantial  rehabilita- 
tion to  serve  as  low-income  housing. 

(b)  To  qualify  as  substantial  rehabili- 
tation, the  rehabilitation  work  with  re- 
spect to  a  structure  shall  comprise  at 
least  one  or  more  of  the  following: 

(1)  Major  repair  or  replacement  of 
mechanical  equipment  and/ or  plumbing; 

(2)  Extensive  resurfacing  of  walls 
and/or  floors; 

(3)  Extensive  structural  repair;   or 

(4)  Major  alterations. 

§  841.402     Property  selection. 

(a)  Types  9/  Property.  Structures  ol 
various  types  may  be  appropriate  for  use 
in  an  acquisition  project,  including  non- 
housing  structures  which  may  be  con- 
verted to  housing  use.  Structures,  other 
than  those^'assisted  under  the  Act,  owned 
by  HUD,  a  PHA,  or  city,  county  or  state 
government,  as  well  as  properties  with 
HUD-held  or  HUD-insured  mortgages, 
are  eligible  for  selection. 

(b)  Other  considerations.  In  addition 
to  §  841.107,  the  PHA  in  its  property  se- 
lection shall  consider: 

(1)  The  design  and  quality  of  original 
construction  as  well  as  the  degree,  com- 
plexity and  cost  of  rehabilitation  neces- 
sary to  place  the  property  in  acceptable 
physical  condition,  and 

(2)  The  feasibility  of  relocating  sit* 
occupants  during  and  after  rehabilita- 
tion, and  availability  of  funds  for  this 
purpose,  if  applicable. 


§841.403      Rehabilitation  standards. 

Projects  shall  be  rehabilitated  in  com- 
pliance with  §  841.107  and  all  acquired 
projects  must  comply  with  HUD  regula- 
tions issued  pursuant  to  the  Lead  Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  4801). 
§841.404      Acquisition  procedure. 

The  property  to  be  acquired  shall 
meet  the  criteria  set  forth  in  §§  841.402 
and  841.403.  The  PHA  shall  request  site 
approval  in  accordance  with  §  841.114. 
Following  final  site  approval  and  ap- 
proval of  the  property,  the  PHA  shall 
prepare  and  submit  a  Development  Pro- 
gram 'Which  shall  include  the  cost  of 
work^  in  accordance  with  5  841.115.  Upon 
approval,  the  Field  Office  shall  prepare 
and  process  the  documents  required  for 
execution  of  the  ACC.  The  Field  Office 
shall  arrange  the  closing  at  which  the 
purchase  of  the  property  shall  be  ac- 
complished. 

§  841.405      Methods  of  accomplishing  re- 
pair or  rehabilitation. 

(a)  Either  the  turnkey  (Subpart  B) 
or  the  conventional  (Subpart  C)  method 
may  be  used. 

(b)  Force  account,  whereby  the  PHA 
uses  its  existing  staff  or  hires  additional 
personnel  to  perform  the  work,  may  be 
used  for  rehabilitation  work  on  acqui- 
sition projects  only  in  exceptional  cases. 
Its  use  must  be  justified  and  the  PHA 
must  demonstrate  in  its  Application  that 
it  has  the  capability  to  successfully  im- 
plement this  procedure.  An  exceptional 
case  could  be  a  project  or  unit  or  work 
of  unusually  small  size,  a  project  involv- 
ing properties  requiring  only  minor  re- 
habilitation or  a  project  involving  indi- 
vidual small  structures  requiring  major 
rehabilitation  where  it  is  necessary  to 
utilize  many  separate  sets  of  detailed 
plans  and  specifications  or  other  con- 
tract documents  and  the  work  of  pre- 
paring, advertising,  awarding  and  ad- 
ministering such  contracts  would  be  dis- 
proportionately difficult,  time-consuming 
and  high  in  cost.  Force  account  work 
shall  be  subject  to  Davis-Bacon  wage 
rates.  Force  account  may  be  combined 
with  a  conventional  Construction  Con- 
tract for  other  portions  of  the  rehabilita- 
tion. The  Field  Office  may  specify  spe- 
cial conditions  or  procedures- designed  to 
assure  timely  completion  of  the  work 
within  the  approved  development  cost. 

§  841.406  Relocation  on  acquisition  of 
HUD-Owned  properties  or  properties 
with  HLD-held  or  HUD-insured  mort- 
gages. 

(a)  Applicability.  This  section  Is  appli- 
cable only  to  acquisition  of  HUD-owned 
properties  or  properties  with  HUD-held 
or  HUD-insured  mortgages. 

(b)  Applicability  of  Uniform  Act.  Any 
tenant  in  occupancy  on  the  date  the 
PHA  acquires  the  real  property  as  part 
of  the  project  and  who  thereafter  moves 
from  the  real  property  shall  be  con- 
sidered a  displaced  person  within  the 
mesaiing  of  the  Uniform  Act,  unless  the 
tenant  is  permitted  to  continue  In  oc- 
cupancy of  a  dwelling  in  ai:cordance  with 
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paragraph  (c)  and  (d)  of  this  section. 
The  relocation  of  any  displaced  person 
shall  be  carried  out  in  compliance  with 
24  CFR  Part  42,  as  modified  by  the  spe- 
cial policies  contained  in  this  section. 

(c)  Preliminary  notice  to  each  tenant. 
Not  later  than  30  days  after  the  date  of 
execution  of  the  applicable  ACC,  the 
PHA  shall  issue  to  each  tenant  a  written 
communication  which  shall:  • 

(1)  State  that  the  PHA  intends  to  ac- 
quire the  real  property  occupied  by  the 
tenant  and  has  entered  into  a  contract 
with  HUD  under  which  the  funds  neces- 
sary to  acquire  the  property  will  be  made 
available; 

(2)  Inform  the  tenant  whether  or  not 
it  appears  that  the  tenant  will  be  re- 
quired to  relocate  permanently  as  a  re- 
sult of  the  PHA's  acquisition  of  the  real 
property; 

(3)  State  that  the  communication  is 
not  a  notice  to  vacate  the  real  property 
and  that,  if  the  tenant  moves  for  any 
reason,  except  after  being  issued  a  no- 
tice of  displacement  as  described  in  par- 
agraph (e)  of  this  section,  the  tenant 
will  not  be  considered  a  displaced  person 
under  the  Uniform  Act; 

(4)  Indicate  that  as  soon  as  feasible, 
but  not  later  than  10  days  following  the 
date  of  acquisition  of  the  real  property, 
the  tenant  will  receive  from  the  PHA 
an  appropriate  notice  as  specified  tmder 
paragraph  (d)  and  (e)  of  this  section, 
as  the  case  may  be  (the  provisions  of 
such  notice  or  notices  as  are  referred 
to  shall  be  generally  described  In  the 
communication) : 

(5)  Generally  describe  the  relocation 
payments  and  other  assistance  for  which 
the  tenant  would  be  eligible,  if  displaced 
xmder  the  Uniform  Act.  including  condi- 
tions of  eligibility  therefor;  and 

(6)  Inform  the  tenant  of  the  iMlicies 
contained  in  paragraphs  (e)  f3) ,  (e)  (4) 
(11)  and  (e)  (4)  (ill)  of  this  section. 

(d)  Notice  of  right  to  continue  in  oc- 
cupancy. Not  later  than  10  days  after 
the  date  of  acquisition  of  the  real  prop- 
erty, the  PHA  sliall  furnish  each  tenant 
who  will  not  be  displaced  a  written  no- 
tice of  the  tenant's  right  to  continue  in 
occupancy,  which  contains  the  following 
conditions: 

( 1 )  The  tenant  shall  have  the  right  to 
lease  and  occupy  a  decent,  safe  and  sani- 
tary dwelling  which  is  either  the  tenant's 
current  dwelling  or  another  dwelling  lo- 
cated within  the  same  building  or  nearby 
building  identified  as  part  of  the  same 
project,  for  a  period  of  at  least  four  years 
beginning  on  the  date  of  acquisition,  or 
the  date  the  dwelling  is  placed  in  de- 
cent, safe  and  sanitary  condition,  or  the 
date  of  termination  of  any  temporary 
relocation,  whichever  is  later,  for  so  long 
as  the  tenant  complies  with  the  terms  of 
the  lease  and  the  rules,  regulations  and 
procedures  of  the  PHA  except  for  those 
establishing  standards  and  criteria  for 
continued  occupancy  related  to  incwne. 
Rents  for  such  tenants  shall  be  deter- 
mined in  accordance  with  apolicable 
HUD  regulations  but  in  no  event  shall 
the  rent  exceed  an  amount  established 
by  the  PHA  and  approved  by  HUD  which 
shall  represent  an  unsubsidized  rent  for 
the  units  occupied  by  such  tenants  tak- 


ing into  consideration  the  fixed  annual 
contribution,  projected  operating  ex- 
penses and  the  amount  of  local  property 
taxes  if  the  property  were  not  exempt. 
Notwithstanding  the  rrovisions  of  any 
ACC.  pursuant  to  the  Act.  which  may  be 
inconsistent  with  this  section,  the  PHA 
is  authorized  to  permit  tenants  to  remain 
in  occupancy  subject  to  the  provisions 
of  this  section.  The  PHA  will  assure  that 
at  the  beginning  of  such  four  year  pe- 
riod the  dwelling  is  decent,  safe  and  sani- 
tary' as  determined  under  the  housing 
quality  standards  set  forth  at.  24  CFR 
§  882.109. 

(2)  The  tenant's  monthly  housing 
cost  shall  be  determined  in  accordance 
with  the  provisions  of  the  United  States 
Housing  Act  of  1937,  as  smnended. 

(3)  The  tenant  shall  not  be  required 
to  move  from  the  dwelling  unless  the 
move  is  necessary  to  permit  rehabilita- 
tion or  demolition.  If  such  move  is  re- 
quired to  be  made,  (i)  Not  more  than 
one  temporaiT  relocation  by  the  tenant 
shall  be  required,  (ii)  The  temporary  re- 
location shall  not  exceed  one  year  in 
duration,  (ill)  The  PHA  shall  make 
available  to  the  tenant  for  the  tnnpo- 
rary  period  decent,  safe  and  sanitary 
housing  meeting  the  standards  of  Sec. 
882.109.  and  (iv)  The  PHA  shall  pay  the 
actual  retisonable  expenses,  includiing  cmy 
moving  costs  or  increase  in  rent  incurred 
by  the  tenant  in  ccxmection  with  the 
temporary  relocation. 

(4)  If  the  PHA  fails  to  comply  with 
any  requir«nent  to  which  it  is  committed 
in  accordsuice  with  this  notice,  the  ten- 
ant shall  automatically  be  deemed  to 
have  been  issued  a  notice  of  displacement 
as  described  in  paragraph  (e)  of  this 
section  and  to  be  entitled  to  relocation 
payments  and  other  relocation  assist- 
ance imder  24  CFR  Part  42,  as  modified 
by  the  special  {>olicies  contained  in  this 
section. 

(e)  Notice  of  displace jnent.  To  be  eli- 
gible as  a  displaced  perso»  for  reloca- 
tion oayments  and  other  assistance  tm- 
der the  Uniform  Act,  the  tenant  must 
be  issued  a  written  notice  of  displace- 
ment as  descril)ed  in  this  paragraph. 

(1)  TtTTitngr  of  notice.  Not  later  than 
10  days  after  the  date  of  acquisition  of 
the  real  property,  the  PHA  shall  issue  to 
each  tenant  who  will  be  displaced  a  writ- 
ten notice  of  displacement.  The  notice 
shall  be  effective  not  later  than  the  date 
of  acquisition. 

(2)  ContenU  of  notice.  The  notice  shall 
state  that  if  the  tenant  moves  from  the 
real  property  on  or  after  the  effective 
date  of  the  notice,  the  tenant  will  be 
considered  a  displaced  person  under  the 
Uniform  Act  ar«i  will  be  entitled  to  cer- 
tain relocation  payments  and  other 
assistance,  which  shall  be  generally  de- 
scribed, including  the  maximum  allow- 
able dollar  amount  or  range  of  each  pay- 
ment for  which  the  tenant  will  apparent- 
ly be  eligible,  any  conditions  of  eligibihty, 
and  the  procedures  for  obtaining  the 
payment.  The  basis  of  the  computation 
of  a  replacement  housing  payment,  as  set 
forth  in  paragraph  (f)  of  this  section, 
shall  also  be  fully  described. 

(3)  Tenant  request  for  notice  of  dis- 
placement. At  any  time  sifter  the  execu- 


tion of  the  ACC.  a  tenant  may  request 
the  PHA  to  issue  a  notice  of  displace- 
ment. Within  30  days  after  receiving  the 
tenant's  request,  the  PHA  shall  consider 
the  tenants  stated  reasons  for  making 
the  request  and  shall  either  issue  a  no- 
tice of  displacement  or  a  written  state- 
ment denying  the  request  and  stating  the 
reasons  for  denial, 

t4>  Automatic  notice  of  displacement. 
A  person  shall  be  deemed  to  have  been 
issued  a  notice  of  displacement,  effective 
immediately  or  on  the  date  of  acquisi- 
tion, whichever  is  earlier,  if  the  PHA : 

(1^  Within  30  days  after  the  date  of 
execution  of  the  ACC.  fails  to  Issue  to  the 
tenant  the  preliminary  notice  descritwd 
in  paragraph  (c>  of  this  section,  except 
that  subsequent  issuance  of  a  prelimi- 
nary notice  as  descrit)ed  in  paragraph 
(c)  of  this  section  shall  have  the  effect 
of  cancelling  the  notice  of  displacement; 
or 

(il>  Within  10  days  after  the  date  of 
acquisition  of  the  property,  falls  to  issue 
to  the  tenant  either  the  written  notice 
of  displacement  de6crit>ed  in  paragn^h 
(e)  of  this  section,  or  the  written  notice 
of  the  right  to  continue  in  occupancy  de- 
scribed in  paragraph  (d)  of  this  section; 
or 

(ill)  FftUs  to  fully  meet  Its  commit- 
ments as  set  forth  In  the  notice  of  the 
right  to  continue  in  occupcincy  as  de- 
scribed in  paragraph  (d)  of  this  section. 

(f )  Computation  of  replacement  hous- 
ing payment.  If  a  tenant  is  displaced,  the 
computation  of  any  replacement  housing 
payment  for  rental  assistance  under  24 
CFR  42.95(c)  (1)  shall  be  based  upon  the 
cost  of  renting  a  publicly  owned  or  stil>- 
sidlzed  replacement  dwelling,  if  available 
and  offered  to  the  displaced  tenant, 
which  meets  all  of  the  requirements  of 
the  term  "comparable  replacement  dwell  - 
Ing"  as  defined  in  24  CFR  42.20(b)  ex- 
c^t  the  requirement  at  §  42.20(b)  (3) 
that  it  be  "on  the  private  market."  "Hie 
offer  of  an  actual,  availaUe.  comparaUe, 
subsidized  or  publicly  owned  imit  must 
be  documented  in  the  relocatlcm  caae  file, 
if  such  unit  is  used  for  purposes  of  cal- 
culating the  replacement  housing  pay- 
ment. 

(g)  Notice  of  determination  not  to  ac- 
quire. If,  after  execution  of  the  ACC.  the 
PHA  determines  not  to  acquire  the  prop- 
erty, the  PHA  shall  serve  a  written  notice 
on  each  tenant  occupying  the  property. 
The  notice  shall  state  that  the  PHA  has 
determined  not  to  acquire  the  property 
and  that  any  tenant  moving  from  the 
property  thereafter  will  not  be  eligible  as 
a  displaced  person  for  relocation  pay- 
ments and  assistance  under  the  Uniform 
Act 

(ht  Manner  of  notices.  Any  notice 
which  the  PHA  is  required  to  provide 
under  this  section  shall  be  personally 
served,  receipt  documented,  or  sent  by 
certified  or  registered  first-class  mail,  re- 
turn receipt  requested. 

(i)  Temporary  relocation  costs.  Actual 
reasonable  expenses,  including  any  costs 
for  moving  or  any  increase  in  rent,  in- 
curred in  connection  with  any  temporary  ^ 
relocation  carried  out  in  accordance  with 
paragraph  (d)  (3)  of  this  section  shall  be 
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borne   as   a   development   cost   of   the 
project. 

Appendix    A — Protcwype    Cost    Limits    for 
Low-Income  Housing 

A.   unit  PtOTOTYPE   COST 

1.  Prototype  cost  comprises  the  cost  of 
dwelling  structures,  account  No.  1460.  and 
dwelling  equipment,  account  No.  1465,  as 
described  in  Handbook  7510.1,  chapter  3,  sec- 
tion 15,  which  Include  their  pro  rata  share 
of  the  builders'  fee  and  overhead.  Insurance, 
social  security,  sales  tax,  and  bonds. 

a.  Prototype  cost  does  not  Include  the  costs 
of  site  acquisitions,  site  Improvement,  non- 
dwelling  structures  or  spaces  (and  equip- 
ment), planning  (architectural-engineering 
fees,  permit  fees,  inspection,  and  similar 
co&ts) ,  relocation,  interest  or  local  authority 
administrative  costs,  all  of  which  are  de- 
scribed In  Handbook  7510.1,  chapter  3,  sec- 
tion 15. 

3.  The  determination  of  prototype  cost 
shall  consider: 

(a)  Compliance  with  applicable  HUD 
Minimum  Property  Standards  and  planning 
and  design  criteria  described  In  HUD  Hand- 
book 7417.1,  chapter  5.  Currently  copies  of 
HUD  Handbooks  are  maintained  and  avail- 
able for  public  Inspection  in  the  Office  of 
Public  Information,  room  1104,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  S.W..  Washington,  DC.  20410, 
and  In  each  of  the  Department's  regional, 
area  and  Insuring  offices. 

(b)  The  additional  cost  to  provide,  as  re- 
quired by  section  6(b)  of  the  Act: 

"(1)  The  extra  durability  requlj^ed  for 
safety  and  security  and  economical  mainte- 
nance of  such  housing. 
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(2)  The  provision  of  amenities  designed 
to  guarantee  a  safe  and  healthy  family  life 
and  neighborhood  environment, 

(3)  The  application  of  good  design  as  an 
essential  component  of  such  housing  for 
safety  and  security  as  well  as  other  purposes, 

(4)  The  maintenance  of  quality  In  archi- 
tecture to  reflect  the  standards  of  the  neigh- 
borhood and  community, 

(5)  The  need  for  maximizing  the  conser- 
vation of  energy  for  heating,  lighting,  and 
other  purposes, 

(6)  The  effectiveness  of  existing  cost  lim- 
its in  the  area,  and 

(7)  The  advice  and  recommendations  of 
local  housing  producers. 

B.  PROJECT  PROTOTYPE  COSTS 

1.  The  project  prototype  cost  is  the  sum 
of  the  unit  prototype  costs  for  the  dwellings 
of  various  sizes  and  types  comprising  the 
project.  The  total  cost  of  dwelling  construc- 
tion and  equipment  (accounts  1460  and 
1465),  and  the  related  proportionate  share 
of  the  contingency  established  by  any  de- 
velopment cost  budget  shall  not  exceed  the 
sum  of  105  percent  of  the  project  prototype 
costs  for  the  dwellings  to  be  constructed. 

2.  A  request  for  approval  of  a  cost  which 
exceeds  the  105  percent  cost  limitation  but 
which  Is  not  In  excess  of  the  statutory  110 
percent  cost  limitation  may  be  submitted  to 
the  Regional  Administrator.  Such  requests 
shall  be  supported  by  a  detailed  Justification 
with  respect  to  the  particular  project,  taking 
Into  account  all  of  the  circumstances  in- 
volved and  demonstrating  that  such  ap- 
proval Is  necessary  and  desirable  in  carrying 
out  the  objectives  of  the  Act. 


3.  If  it  is  found  at  any  time  between 
annual  updates  that  all  or  part  of  the 
current  prototype  cost  for  a  Field  Office 
jurisdiction  are  unworkable,  the  proce- 
dures outlined  in  HUD  Handbook  7417.1, 
chapter  5  will  be  followed  for  requesting 
revisions. 

4.  Development  cost  budgets,  main 
construction  contracts,  preliminary  con- 
tracts of  sale  and  contracts  of  sale  will 
not  be  approved  unless  an  appropriate 
prototype  cost  for  the  area  is  published 
in  the  Federal  Register. 

I  (Note. — For  Federal  Register  page  refer- 
ences to  the  list  of  Prototype  Per  Unit  Cost 
Schedules  Issued  under  this  Appendix  but 
not  carried  in  the  Code  of  Federal  Regula- 
tions, consult  the  List  of  CPR  Sections 
affected.) 

Note. — It  Is  hereby  certified  that  the  eco- 
nomic and  Inflationary  Impacts  of  this  reg- 
ulation have  been  carefully  evaluated  in  ac- 
cordance with  OMB  Circular  A-107. 

Issued  at  Washington,  D.C.,  Janu- 
uary  18, 1977. 

Efifective  Date.  This  r.ule  is  effective  on 

February  7, 1977. 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing,     Federal     Housing 
Commissioner. 

[PR  Doc.77-2550  Filed  l-2S-77;8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Interstate  Land  Sales  Registration 
[  24  CFR  Part  1710  ] 

[Docket  No.  R-77-412) 

LAND  REGISTRATION 

Proposed  Revision  of  Exemption  and 
Disclosure  Regulations 

Notice  is  hereby  given  that  pursuant 
to  the  Interstate  Land  Sales  Full  Dis- 
closure Act  <15  U.S.C.  1701  et  seq.)  it  is 
proposed  to  amend  Chapter  EX  of  24 
CPR.  Under  this  proposal,  certain  tech- 
mcal  and  substantive  changes  would  be 
made  in  Part  IT  10  of  Title  24. 

On  August  4,  1976.  the  Assistant  Sec- 
retary for  Consumer  Affairs  and  Regu- 
latory Functions  published  advance  no- 
tice of  a  proposal  to  initiate  rulemaking. 
The  objective  is  a  substantial  revision 
of  the  exemption  and  disclosure  regiala- 
tlons  of  the  Office  of  Interstate  Land 
Sales  Registration  cOILSR).  It  Is  felt 
that  these  proposals  will  exempt  sub- 
divisions for  which  registration  is  not 
necessary  in  the  public  interest  and  sim- 
plify registration  for  other  developers 
and  will  give  the  purchasers  a  much 
readable  and  meaningful  Property  Re- 
port. 

An  effort  has  been  made,  based  on 
many  of  the  comments  received,  to  elim- 
inate needless  repetition  of  disclosure  in 
the  Property*  Report  and  the  rest  of  the 
Statement  of  Record.  Also,  developers 
will  be  required  to  answer  only  those 
questions  in  the  Property  Report  that 
pertain  to  their  particular  subdivision 
and  will  be  of  interest  to  a  potential  pur- 
chaser there.  It  is  hoped  that  the  new 
format  of  the  Property  Report,  including 
a  revised  cover  page,  a  Special  Risks  and 
Notices  section  and  an  index  page,  will 
provide  the  purchaser  with  a  more  un- 
derstandable disclosure  document.  Based 
on  comments,  long  and  complicated  in- 
formation such  as  the  financial  state- 
ment has  been  eliminated  from  the 
Property  Reoort. 

The  sections  of  the  regulations  which 
are  affected  by  tfie  proposed  technical 
and  clarifying  changes  are  as  follows: 

In  §  1710.1  the  definitions  of  the  term 
"sale"  is  proposed  to  be  amended.  It  has 
been  OILSR's  policy  and  practice  in  liti- 
gation to  adhere  to  the  theory  of  an  on- 
going sale  for  purposes  of  the  statute  of 
limitation  provisions  of  the  Act  in  fraud 
cases.  The  amendment  of  the  term  "sale" 
will  clarify  the  Agency's  position  with 
regard  to  the  period  ol  time  covered  by  a 
sale.  A  sale  shall  ccoiunue  whUe  the  pur- 
chaser is  making  payments  on  his  obli- 
gation or  arrangement  or  until  a  deed 
has  been  delivered  by  the  developer, 
whichever  comes  later. 

Section  1710.11(c)  now  extends  this 
same  policy  to  the  time  requirements  for 
obtaining  a  §  1710.11  exemption.  This 
change  is  proposed  to  avoid  loopholes  in 
the  regulations  which  were  not  intended 
by  Congress.  Under  the  previous  defini- 
tion of  "time  of  sale"  the  developer  could 
seU  lots  encumbered  by  a  mortgage  (if 
the  deed  passed  within  120  days  and  pay- 
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ments  were  placed  in  escrow)  or  de- 
velopers could  sell  lots  that  were  free 
and  clear  of  all  liens,  encumbrances,  and 
adverse  claims  at  the  time  the  sales  con- 
trsict  was  signed,  but  were  later  encum- 
bered so  that  at  the  time  the  deed  was 
delivered,  the  purchaser  would  not  re- 
ceive real  estate  with  a  free  and  clear 
title.  Section  1710.1lfcWl)  would  be 
amended  to  avoid  either  situation;  the 
real  estate  must  remain  free  and  clear 
until  the  obligation  or  arrangement  has 
been  paid  in  full  or  until  a  deed  his 
been  delivered,  whichever  comes  later. 

Furthermore,  §  1710.11(b)  (D  would  be 
amended  to  eliminate  the  requirement  of 
having  the  developer  file  each  acknowl- 
edged statement  and  developer's  affirma- 
tion within  31  days  after  the  expiration 
of  the  calendar  year  in  which  the  sale  or 
lease  was  made.  The  comments  received 
indicated  that  developers  found  this 
method  burdensome.  Section  1710.11(b) 
( 1 )  would  be  amended  to  require  the  de- 
veloper to  file  a  single  approved  copy  of 
the  Statement  of  Reservations,  Restric- 
tions, Taxes,  and  Assessments  along  with 
an  affidavit  stating  that  the  Statement  is 
a  true  representation  of  the  Statement 
provided  to  each  purchaser.  This  proce- 
dure will  eliminate  the  need  for  the  de- 
veloper to  file  copies  of  esu;h  Statement; 
instead,  paragraph  (b)  (1)  (iii)  will  per- 
mit the  developer  to  file  only  a  copy  of 
the  purchaser's  acknowledgement  evi- 
dencing receipt  of  the  Statement.  Addi- 
tionally, the  developer  will  continue  to 
be  required  to  affirm  that  the  purchaser 
made  an  on-the-lot  inspection  of  the  real 
estate  prior  to  signing  the  purchase 
agreement. 

>A  Several  comments  were  received  ob- 
jecting to  OILSR's  policy  of  denying  a 
developer's  §  1710.11  exemption  apphca- 
tion  if  the  real  estate  is  subject  to  a 
reservation  in  a  land  patent,  as  is  the 
case  with  much  land  west  of  the  Missis- 
sippi River.  A  reservation  in  a  land  pat- 
ent is  an  encumbrance;  since  it  is  not 
one  of  the  "liens,  encumbrances  or  ad- 
verse claims"  specifically  omitted  by  sec- 
tion 1403(10)  of  the  Act,  a  developer  may 
not  qualify  for  this  exemption.  However, 
it  is  felt  that  these  subdivisions  may  noiw 
be  able  to  qualify  for  the  new  §§  1710.14 
(a)  (2)  or  (a)  (3)  exemptions. 

The  previous  5 1710.13(c)  exempted 
the  sale  or  lease  of  lots  in  a  subdivision 
provided  their  nimiber  was  less  than  50 
lots  and  not  more  than  five  percent  of 
the  developers  total  lots  in  the  subdivi- 
sion platted  of  record  and  provided  thfit 
the  other  lots  in  the  subdivision  were 
exempted  pursuant  to  §  1710.10(c)  or 
§  1710.10(1).  Based  on  the  comments  re- 
ceived, §  1710.13(c)  is  proposed  to  be 
amended  to  increase  the  five  percent  lim- 
itation to  ten  percent. 

A  new  §  1710.13(d)  is  proposed  to  pro- 
vide an  exemption  for  a  lot  or  lots  sold 
by  the  developer  to  a  person  engaged  in 
the  land  sales  business.  To  qualify  for 
this  exemption  the  sale  must  be  to  a  per- 
son who  is  going  to  resell  the  lot(s)  In 
the  normal  course  of  his  business.  Tlie 
term  "business"  is  viewed  as  an  activity 
of  some  continuity,  regularity  and  per- 
manency or  means  of  livelihood.  It  -vts, 


thought  that  the  protections  afforded  by 
the  property  report  need  not  be  extended 
to  the  sophisticated  businessman  who  is 
engaged  in  the  land  sales  business.  Sec- 
tion 1710.13  (d ) ,  however,  does  not  permit 
an  exemption  when  the  sale  is  made  to 
an  individual  purchaser  who  is  merely 
buying  the  lot  for  investment  purposes  to 
be  sold  sometime  in  the  future.  Such  an 
individual  would  not  be  considered  to  be 
engaged  in  the  land  sales  business. 

Considerable  comment  was  received 
with  respect  to  §  1710.14.  It  was  sug- 
gested that  the  previous  5  1710.14(a)  (2) 
exemption  should  be  revised  and  a  new 
exemption  created  for  subdivisions  in 
which  all  improvements  and  amenities 
are  installed  and  free  and  clear  title  pro- 
vided to  the  purchasers.  In  response  to 
these  requests,  §  1710.14  has  been  sub- 
stantially revised. 

The  previous  §  1710.14(a)  <^2)  would  be 
deleted  and  replaced  by  a  new  limited 
offering  exemption.  This  new  limited 
offering  exemption  is  designed  to  provide 
an  exemption  for  the  small  developer 
who  seeks  to  promote  his  subdivision 
locally  without  using  sophisticated  mar- 
keting techmiques  to  attract  purchasers 
residing  outside  the  local  commimity. 

Section  1710.14(a)(2)  would  apply  to 
subdivisions  with  less  than  150  lots  in 
which  the  plan  of  promotion  and  dis- 
position is  directed  to  persons  residing 
within  the  local  community  in  which  the 
subdivision  is  located.  In  the  previous 
limited  offering  exemption,  developments 
with  a  local  market  which  included  resi- 
dents of  more  than  one  state  often  were 
precluded  from  obtaining  this  exemption. 
Section  1710.14(a)  (2)  would  permit  in- 
terstate sales  if  the  logical  promotion  in 
the  local  market  includes  residents  of 
more  than  one  s1;ate  (e.g.,  a  local  commu- 
nity located  on  a  state  border).  OILSR 
would  carefully  examine  the  advertising 
and  promotional  media  and  methods 
used  by  a  developer  to  determine  whether 
his  sales  program  is  geared  to  attract 
residents  of  the  local  community  or 
whether  that  promotion  is  more  broadly 
based.  If  the  latter  is  found  to  be  tlie 
case,  the  exemption  would  be  denied. 

Additionally,  the  purchaser  must  make 
an  on-site  inspection  of  the  real  estate 
prior  to  purchase  and  the  developer  must 
affirm  the  inspection  in  accordance  with 
the  format  set  forth  in  §  1710.103.  The 
developer  must  deliver  to  the  purchaser 
a  general  warranty  deed  unencumbered 
by  any  mortgage  or  liens. 

The  developer  must  specify  within  the 
terms  of  the  purchase  agreement  whether 
improvements  such  as  roads,  sewers, 
water,  utilities  or  amenities  will  be  pro- 
vided by  the  developer  or  if  ^he  respon- 
sibility for  such  installation  has  been  left 
to  the  purchaser.  Furthermore,  the  pur- 
chase agreement  must  contain  a  15-day 
cooling  off  period  in  which  the  purchaser 
may  cancel  the  agreement  for  any  reason 
and  receive  a  complete  refund  of  all 
monies  paid;  the  developer  must  specifi- 
cally notify  the  purchaser  of  this  cooling 
off  period  by  providing  a  non-waivable 
provision  in  the  purchase  agreement. 

In  order  to  qualify  for  this  exemption 
the  developer  may  not  use  sophisticated 
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marketing  techniques  such  as  direct  mail 
or  telephone  solicitation,  offers  of  gifts, 
dinners,  trips  or  such  other  fon^  of 
promotion  as  a  means  to  induce  pur- 
chasers to  visit  the  subdivision  or  pur- 
chase a  lot. 

A  new  developmental  exemption  is 
proposed  as  §  1710.14(a)  (3) .  This  exemp- 
tion would  exempt  subdivisions  where 
the  improvements  and  amenities  have 
been  completed  prioi  to  the  time  of  ssde 
and,  where  the  developer  is  able  and  is 
contractually  obligated  to  provide  a  gen- 
eral warranty  deed. 

Specifically,  §  1710.14(a)  (3)  would 
exempt  subdivisions  which  have  less  than 
300  lots  promoted  via  a  common  promo- 
tional plan.  As  in  the  proposed  §  1710.14 
(a)(2),  the  developed  must  direct  his 
plan  of  promotion  and  disposition  to  per- 
sons residing  in  the  local  community  in 
which  the  subdivision  is  located,  he  must 
be  able  and  contractually  obligated  to 
deliver  a  general  warranty  deed  free  and 
clear  of  any  encumbrances  or  liens  and 
the  purchaser  must  make  an  on-site  in- 
spection to  be  affirmed  by  the  developer 
in  the  format  as  set  forth  in  §  1710.103. 

A  developer  could  not  qualify  for  this 
exemption  unless  each  lot  is  situated  on 
a  paved  road  or  street  dedicated  to  the 
local  governing  body;  the  subdivision 
must  have  drainage  structures  and  fill 
approved  by  the  local  governing  author- 
ity necessary  to  prevent  flooding;  electric 
power  must  extend  to  each  lot  and  the 
developer  must  provide  potable  water 
and  sanitary  sewage  disposal  faciUties 
that  meet  the  requirements  of  the  local 
governing  authority.  If  recreational  fa- 
cilities are  promised,  such  facilities  must 
have  been  completed  or  the  developer 
must  place  funds  in  escrow  or  obtain  an 
irrevocable  letter  of  credit  to  assure  their 
completion  before  commencing  sales. 

All  of  the  requirements  of  paragraphs 
(a)  (3)  (V)  through  (a)  (3)  (xi)  of  §  1710.- 
14  must  be  met  before  a  single  lot  may 
be  sold  pursuant  to  this  proposed  exemp- 
tion. However,  only  30  percent  of  the 
lots  in  the  subdivision  have  to  fulfill  the 
requirements  of  paragraphs  (a)(3)(v) 
through  (a)  (3)  (ix)  at  the  time  of  appli- 
cation for  this  exemption,  provided  that 
for  the  remaining  lots,  funds  are  in 
escrow  with  an  independent  institution 
liaving  trust  powers  or  an  irrevocable 
letter  of  credit  from  a  lending  institu- 
tion exists  assuring  completion  of  the 
roads,  drainage  structures  and  fill  neces- 
sary to  prevent  flooding,  electric  power, 
and  water  and  sewage  disposal  facilities. 
It  should  be  re-emphasized  that  while 
only  30  percent  of  the  lots  have  to  meet 
the  requirements  of  paragraphs  (a)  (3) 
(V)  through  (a)  (3)  (Ix)  at  the  time  the 
developer  fUes  for  the  exemption,  no 
single  lot  may  be  sold  until  it  has  satis- 
fied all  of  these  requirements.  This  pro- 
cedure would  be  established  to  avoid  re- 
quiring the  developer  to  reapply  for  the 
exemption  when  he  is  ready  to  develop 
the  remaining  lots  in  the  subdivision. 

Procedurally,  §  1710.14  (c)  and  (d)  are 
proposed  to  instruct  developers  on  how 
to  obtain  an  exemption  order  pursuant 
to  this  section.  The  paragraph  (c)  deal- 
ing with  the  termination  of  a  §  1710.14 


exemption  ha^  been  redesignated  para- 
graph (e). 

Section  1710.103  would  be  amended  to 
require  the  developer's  affirmation  when 
filing  for  5§  1710.14(a)  (2>  and  1710.14 
(a)(3)  exemptions. 

Comments  were  received  requesting 
the  establishment  of  a  brokers'  exemp- 
tion for  real  estate  brokers  selling  lots  in 
scattered  locations  where  no  one  site 
consisted  of  more  than  50  lots  even 
though  the  lots  were  sold  via  a  common 
promotion,  the  theory  being  that  there 
would  be  difficulty  in  writing  a  statement 
of  record  and  property  report  when  a  few 
lots  were  scattered  in  numerous  locations. 
While  OILSR  appreciates  the  develop- 
er's dilemma  in  trying  to  comply  with  the 
Act's  registration  requirements,  a  brok- 
ers' exemption  is  not  proposed.  "The  regis- 
tration requirements  should  not  hinge  on 
whether  or  not  an  offering  is  comprised 
of  scattered  lots.  But,  in  those  cases 
where  no  affirmative  action  is  necessary 
to  protect  the  public  interest  or  prospec- 
tive purchasers,  OILSR  feels  that  the  No- 
Action  letter's  case-by-case  review  is 
preferable  to  a  general  brokers'  exemp- 
tion. 

Section  1710.20  would  be  amended  to 
reflect  the  changes  in  the  disclosure  sec- 
tions later  in  this  part.  Old  paragraphs 
(b)  and  (c)  have  been  combined  into 
one  new  paragraph  (b)  to  make  it  clear 
that  the  property  report  is  part  of  the 
statement  of  record.  New  §^710.110  deal- 
ing with  annual  notice  requirements  is 
cited  in  both  paragraphs  (b)  £uid  (c)  to 
clarify  that  the  annual  notice  require- 
ment is  for  both  the  Federal  registration 
and  registrations  made  throu^  state 
filings. 

Section  1710.26  would  be  amended  to 
make  the  requirements  for  initial  state 
filings  applicable  to  all  amendments  and 
consolidations  to  existing  state  filings. 
TTius,  the  new  disclaimer  page,  signa- 
ture page  and  financial  information  re- 
quired for  initial  state  filings  will  now 
be  required  for  all  consolidations  and 
amendments  to  existing  state  filings. 

Section  1710.101  is  proposed  to  be 
amended  to  delete  5  1710.101(8)  and  to 
move  the  signature  lines  and  all  that 
follows  to  immediately  after  subpara- 
graph (7).  Tliis  proposed  chaixge  is  to 
make  this  section  consistent  with  the 
proposed  changes  to  §  1710.11. 

The  old  §  1710.105  and  §  1710.110  deal- 
ing with  statement  of  record  and  prop- 
erty report  format  and  instructions  are 
pn^xDsed  to  be  deleted  and  several  new 
sections  dealing  with  new  disclosure  re- 
quirements for  the  statement  of  record 
are  added. 

The  proposed  new  §  1710.105  deals 
with  the  format  and  instructions  for  the 
statement  of  record.  This  amendment 
makes  it  clear  that  the  statement  of  rec- 
ord consists  of  the  property  report  and 
twelve  other  sections  containing  addi- 
tional questions  and  documentation.  This 
section  contains  the  format  for  the  state- 
ment of  record  which  includes  the  for- 
mat for  the  property  report.  The  format 
also  includes  the  af&rmatlon  the  devel- 
oper is  reqiiired  to  sign  at  the  end  of 
the  statement  of  record.  This  proposed 


amendment  also  ccxitains  technical  in- 
structions for  completion  of  the  state- 
ment of  record.  The  instructions  state 
that  the  responses  in  the  property  report 
must  be  in  short  narrative  statements 
and  that  the  headings  and  subheadings 
in  the  format  must  be  followed.  The  in- 
structions also  state  that  the  Secretary 
may  require  such  further  material  infor- 
mation, documentation  or  certification 
a?  may  be  necessary  in  the  public  inter- 
est or  for  the  protection  of  purchasers. 
"ITie  instructions  further  permit  the  Sec- 
retary to  modify  the  format  to  accomo- 
date states  which  accept  the  Federal  fil- 
ing. Whenever  documentation  required 
by  the  statement  of  record  cannot  be 
obtained,  a  statement  giving  the  reasons 
therefor  must  be  furnished  along  with 
the  l)est  alternative  documentation. 

Section  1710.106  is  a  proposed  new  sec- 
tion dealing  with  the  introductory  pages 
in  the  property  report.  Based  on  com- 
ments received,  it  was  felt  that  the  old 
style  of  the  property  report  was  often 
confusing  to  purchasers.  It  \^  hoped 
that  the  new  requirements  for  the  cover 
j)age  wiU  be  less  cumbersome  and  more 
readable.  Section  1710.106(b)  sets  forth 
the  requirements  for  the  table  of  con- 
tents on  the  second  page  of  the  property 
report  which  will  be  of  great  assistance 
to  purchasers  in  understanding  the  con- 
tents of  the  property  report.  Section 
1710.106(c)  deals  with  the  requirements 
for  the  third  page  of  the  property  report 
which  is  headed  by  a  special  risks  sec- 
tion. This  section  provides  warnings  to 
purchasers  and  contains  a  special  warn- 
ing dealing  with  environmental  concerns 
of  the  subdivision.  Many  comments  were 
received  indicating  that  there  was  al- 
ready adequate  environmental  disclosure 
in  the  pn^jertv  report  and  the  statement 
of  record.  However,  a  study  ("Subdivid- 
ing Rural  America:  Impacts  of  Recrea- 
ticmal  Lot  and  Second  Home  Develop- 
ment") conducted  for  agencies  including 
HUD  and  CEQ,  found  that  recreational 
subdivision  development  may  create  a 
variety  of  adverse  environmental  im- 
pacts, depending  upon  the  subdivision's 
design,  location,  buildout  rate  and  sales 
objectives.  Although  the  relationshio,  if 
any,  between  those  impacts  smd  these 
regulations  is  remote,  the  Secretary  be- 
lieves that  an  environmental  warning 
could  be  useful  to  purchasers  in  cases 
where  there  are  no  studies  indicating  the 
environmental  impact  of  the  subdivision. 
Tas  remainder  of  the  third  page  and  a 
fourth  page,  if  necessary,  will  be  reserved 
for  a  special  notices  section.  This  sec- 
tion will  be  used  by  OILSR  to  alert  pur- 
chasers to  particular  aretis  of  interest 
about  the  subdivision  and  illustrations  of 
these  notices  vk  given  in  this  section. 

Section  1710.107  is  a  proposed  new 
section  dealing  with  disclosure  topics 
found  in  the  property  report.  With  the 
exception  of  the  General  Information 
section,  most  responses  are  to  be  in  a 
short  narrative  form.  Unlike  the  old 
property  report  format,  the  questions 
asked  are  not  to  be  repeated  in  t^e  body 
of  the  pnHJerty  report  which  the  pur- 
chaser receives.  It  is  hoped  that  this  new 
format  will  shorten  the  length  of  the 
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property  report  considerably.  This  sec- 
tion also  eliminates  several  of  the  sec- 
tions found  in  the  old  property  report 
form  and  eliminates  the  need  for  a  de- 
veloper to  provide  extraneous  informa- 
tion that  does  not  apply  to  his  particular 
subdivision. 

Paragraph  (b)  dealing  with  subdivi- 
sion characteristics  and  climate  and 
paragraph  (c>  dealing  with  land  use  and 
control  give  some  additional  environ- 
mental disclosures.  Paragraph  (d)  deal- 
ing with  roads  provides  for  two  charts 
which  it  Is  felt  will  improve  the  readabil- 
ity of  the  property  report  for  purchasers. 
In  5  1710.107  (e>  dealing  with  utilities 
there  has  been  an  emphasis  on  questions 
concerning  water  and  sewage  disposal. 
Section  1710.107(81  dealing  with  recrea- 
tional facilities  also  provides  for  a  chart 
which  it  is  expected  will  be  helpful  to 
purchasers.  Section  1710.107(1)  provides 
for  additional  information  for  the  prop- 
erty report.  Subparagraphs  (4) -(8)  are 
to  be  answered  only  If  they  apply  to  toe 
subdivision. 

Section  1710.107(J)  provides  for  a  Cost 
Sheet  and  a  signature  page.  Based  on  the 
comments  received,  it  was  felt  that  a  cost 
sheet  summarizing  the  expenses  for  a 
purchaser  would  be  helpful.  This  cost 
summarv  and  the  purchaiser's  signed  re- 
ceipt will  appear  at  the  end  of  the  prop- 
erty report.  This  section  also  requires  aui 
agent's  certification  to  be  signed  by  the 
salesman  in  the  presence  of  the  pur- 
chaser. Based  on  comments,  the  require- 
ment that  a  financial  statement  be  at- 
tached to  the  property  report  has  been 
deleted,  but  the  developer  must  make  a 
copy  available  to  the  purchaser  at  any 
time  If  he  wishes  it,  pursuant  to  9  1710.- 
107(1)  (3). 

Section  lTlO.108  is  proposed  to  pro.vlde 
for  additional  information  and  docu- 
mentation to  be  found  in  the  statement 
of  record.  The  headings  in  this  section 
parallel  the  headings  found  In  the  prop- 
erty report  section  and  this  section  es- 
sentially provides  the  additional  infor- 
mation and  documentation  to  support 
the  statements  made  in  the  property  re- 
port section.  Based  on  comments,  there 
has  been  a  substantial  effort  made  to 
eliminate  documentation.  Among  the 
documents  eliminated  from  the  old  re- 
quirements are:  copies  of  state  property 
reports  and  registration  statements: 
diagrams  of  cross-sections  of  streets  and 
curbs:  financial  statements  or  pro  forma 
financial  statements  for  non-publlcly 
regulated  water  suppliers,  suppliers  of 
sewage  treatment  services  and  property 
owners'  associations:  construction  con- 
tracts for  water  systems;  rate  schedules 
for  non-publlcly  regulated  electricity 
suppliers:  articles  of  incorporation  and 
by-laws  for  non-publlcly  regulated 
water  suppliers  and  suppliers  of  sewage 
treatment  services:  rate  schedules  for 
non-publlcly  regulated  telephone  service 
suppliers;  copies  of  construction  con- 
tracts, bond  or  enscrow  agreements  for 
Installation  of  telephone  service  facili- 
ties and  information  regarding  televi- 
sion service. 

Based  on  many  comments  received. 
§  1710.108(1)  (3)    dealing  with  financial 
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statements  has  been  modified.  The  most 
significant  change  deals  with  raising  the 
level  for  requiring  certified  audited  fin- 
ancials  from  $500,000  to  $1,500,000  for 
the  offering. 

A  new  §  1710.110,  Annual  Notice  Re- 
quirement, is  proposed  to  be  added  to  re- 
quire developers  to  submit  a  brief  state- 
ment by  January  31  of  each  year  (li 
giving  OILSR  notice  whether  the  de- 
veloper is  still  doing  business  or  the  sub- 
division has  been  sold  out,  and  (2V  either 
certifying  that  no  material  changes  have 
occurred  in  the  offering  or  stating  that 
material  changes  have  occurred  and 
that  amendments  are  enclosed  or  will  be 
immediately  forthcoming.  This  notice 
requirement  is  being  proposed  in  order 
to  reduce  the  necessity  for  OILSR  ac- 
tion against  developers  who  fail  to  sub- 
mit amendments  disclosing  material 
changes,  as  required,  and  to  eliminate 
inactive  subdivisions  from  the  inventory 
of  effective  registrations. 

Section  1710.115,  State  Property  Re- 
port Disclaimer,  is  proposed  to  be 
amended  in  consonance  with  the  pro- 
posed amendments  dealing  with  §S  1710.- 
106  and  1710.107.  Both  the  format  for 
the  disclaimer  page  and  the  language 
of  the  HUD  disclaimer  are  proposed  to 
be  changed,  and  a  developer  certifica- 
tion is  proposed  to  be  added  to  the  re- 
ceipt at  the  bottom  of  the  page. 

Section  1710.120,  Statement  of  Rec- 
ord— State  Filing,  is  proposed  to  be 
amended  in  consonance  with  the  newly 
proposed  S  1710.108.  In  this  case,  the 
proposed  changes  are  predominantly 
technical,  due  to  the  reorganization  and 
renumbering  of  documentation  require- 
ments. 

Section  1710.125,  Partial  Statement  of 
Record,  is  projwsed  to  be  amended  in 
consonance  with  the  provisions  of 
S  1710.108(a).  In  addition,  the  Affirma- 
tion and  Agreement  in  this  section  has 
been  amended  to  delete  the  paragraph 
which  stated  that  the  developer  agreed 
to  file  the  remaining  portions  of  the 
Statement  of  Record  if  the  Secretary  de- 
termined the  offering  was  not  exempt 
The  reason  for  this  deletion  is  that  in 
the  event  the  Secretary  determines  that 
the  offering  does  not  qualify  for  the  par- 
ticular exemption  sought,  a  developer 
might  pursue  alternate  methods  of 
exempt  sales,  rather  than  register. 

The  proposed  effective  date  of  the  reg- 
ulations would  apply  prospectively  but 
would  require  compliance  by  developers 
of  effective  registrations  on  a  monthly 
basis  during  1978.  An  updated  filing 
would  be  made  in  the  anniversary  month 
of  the  month  in  which  the  most  recent 
effective  date  of  a  registration  or  amend- 
ment w£is  obtained.  The  proposed  effec- 
tive date  would  not  affect  the  viability 
of  exemptions  previously  obtained  or  in 
process. 

Interested  persons  are  invited  to  par- 
ticipate in  this  rulemaking  proceeding 
by  submitting  written  comments  or  sug- 
gestions to  the  Rules  Docket  Clerk,  Office 
of  the  Secretary.  Department  of  Hous- 
ing and  Urban  Development,  Room 
10141,  451  7th  Street,  S.W.,  Washing- 


ton. D.C.  20410.  All  communications 
should  refer  to  the  Office  of  Interstate 
Land  Sales  Registration,  Land  Registra- 
tion, and  the  date  of  publication.  It  is 
requested,  though  not  required,  that  all 
written  communications  be  submitted 
in  triplicate. 

These  proposals  only  modify  certain 
sections  in  Part  1710  and  the  remaining 
sections  should  be  read  together  with 
these  proposals.  When  published  in  final, 
all  of  Part  1710  will  be  published  for 
the  ease  of  the  public  in  understanding 
the  regulations.  Particular  attention  is 
invited  with  respect  to  the  revised  ex- 
emption procedures  in  §  1710.14,  the  re- 
vised format  for  disclosures  in  the  Prop- 
erty Report  set  forth  in  S§  1710.105, 
1710.106,  1710.107,  the  modification  of 
the  documentation  requirements  of  the 
Statement  of  Record  offered  in  §  1710.108 
and  the  annual  notice  requirement  in 
§  1710.110. 

OILSR  expects  in  the  future  to  modi- 
fy and  expand  the  exemption  guidelines 
to  be  consistent  with  final  regulations. 
These  guidelines  would  define  common 
promotional  plan  and  local  community 
and  would  provide  more  examples  to 
give  assistance  to  developers.  OILSR  is 
also  considering  issuing  proposed  regula- 
tions that  would  modify  the  fee  schedule. 

All  communications  received  by  April 
30.  1977  will  be  considered  before  taking 
action  on  the  proposed  rules.  Also,  pub- 
lic hearings  may  be  scheduled  to  hear 
comments  on  the  proposed  rules.  If  pub- 
lic hearings  are  scheduled,  notice  will 
appear  in  the  Federal  Register  and 
various  general  and  special  circulation 
newspapers  and  periodicals.  The  pro- 
posals contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
A  copy  of  each  written  submittal  will  be 
available  for  public  inspection  during 
business  hours  at  the  above  address. 

A  draft  environmental  impact  state- 
ment is  being  forwarded  to  the  Coimeil 
on  Environmental  Quality  and  will  be 
circulated  for  comment. 

This  notice  of  proposed  rulemaking  is 
issued  under  the  authority  of  section  7 
(d) ,  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d) ;  sec- 
tion 1419,  Interstate  Land  Sales  Pull  Dis- 
closure Act,  15  U.S.C.  1718. 

It  is  hereby  certified  that  the  economic 
and  inflationary  impacts  of  this  proposed 
regulation  have  been  carefully  evaluated 
in  accordance  with  OMB  Circular  A-107. 

Accordingly,  Part  1710  of  Chapter  IX 
of  24  CTR  is  amended  as  follows: 

1.  In  Section  1710.1  paragraph  (n)  is 
proposed  to  be  amended  as  follows: 

§  1710.1      Definitions. 

»  •  •  •  • 

(n)  "Sale"  means  any  obligation  or 
arrangement  for  consideration  to  pur- 
chase or  lease  a  lot  directly  or  indirectly. 
A  sale  shall  continue  until  the  obligation 
or  arrangement  has  been  paid  in  full  or 
a  deed  has  been  delivered,  whichever 
comes  later.  The  term  "sale"  or  "seller" 
Include  in  their  meanings  the  terms 
"lease"  and  "lessor." 
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2.  In  §1710.11  paragraphs  (a)(2), 
(b)(1)  and  (c)(1)  is  proposed  to  be 
amended  to  read  as  follows: 

§  1710.11      Statutoi7        exemptions— de- 
termination required. 

(a)    •  •   * 

(2)  Each  and  every  purchaser  has 
made  a  personal  on-the-lot  inspection  of 
the  real  estate  which  he  purchased  or 
leased,  prior  to  the  signing  of  a  contract 
to  purchase  or  lease,  and  the  developer 
submits  his  written  affirmation  to  that 
effect,  in  the  format  set  forth  in  §  1710.- 
103. 


(b)(1)  Within  31  days  after  the  ex- 
piration of  the  calendar  year  in  which 
the  sale  or  lease  is  made,  the  developer 
shall  file  with  the  Secretary 

(i)  One  copy  of  the  approved  State- 
ment of  Reservations.  Restrictions, 
Taxes,  and  Assessments; 

(ii)  An  affidavit  stating  that  t.he 
Statement  submitted  is  a  true  represent- 
ative copy  of  the  Statement  provided  to 
each  purchaser; 

(iii)  One  copy  of  each  purchaser's  ac- 
knowledgement required  by  paragraph 
(a)  (5)  of  this  section;  and 

(iv)  The  developer's  affirmation  re- 
quired by  paragraph  (a)  (2)  of  this  sec- 
tion. 

•  •  •  •  • 

(c)  For  the  purposes  of  this  section: 
(1)  "Time  of  sale  or  lease"  is  the  pe- 
riod which  begins  with  the  purchaser 
entering  into  an  obligaton  or  arrange- 
ment for  consideration  to  purchase  or 
lease  a  lot  directly  or  indirectly  and  con- 
tinues imtil  the  obligation  or  arrange- 
ment has  been  paid  in  full  or  a  deed  has 
been  delivered,  whichever  comes  later. 

•  •  •  •  « 

3.  In  §  1710.13  paragraph  (c)  is  pro- 
posed to  be  amended  and  a  new  para- 
graph (d)  is  added  to  read  as  follows: 

§1710.13      Regulatory  exemptions. 

•  •  •  •  • 

(c)  The  sale  or  lease  of  lots  in  the 
subdivision:  Provided.  That  the  number 
of  such  sales  or  leases  is  less  than  fifty 
lots  and  not  more  than  ten  percent  of  the 
developer's  total  lots  in  the  subdivision 
platted  of  record,  and  provided  fur- 
ther: *  *  * 

(d)  The  sale  or  lease  of  lots  to  a  per- 
son engaged  in  the  land  sales  business. 

The    foregoing    exemptions    are    avail- 
able •  •  • 

4.  Section  1710.14  is  proposed  to  be  re- 
vised to  read  as  follows : 

§  1710.14  Regulatory  exemptions— ex- 
emption order  required — limited  of- 
fering. 

(a>  The  Secretary  may  exempt  from 
the  protection  of  purchasers  by  reason 
division  or  any  lots  in  a  sulxlivision 
which  otherwise  would  be  covered  by  the 
provisions  pf  this  part,  by  issuing  an  ex- 
emption order  in  writing  to  the  effect 
that  the  enforcement  of  this  part  with 
respect  to  such  subdivision  or  lots  is  not 
necessary  in  the  public  interest  and  for 


the  prtoection  of  purchasers  by  reason 
of  the  small  amount  invcdved  or  the 
limited  characto'  of  the  public  offering, 
if  he  determines  that: 

(1)  The  request  for  the  exemption 
order  is  limited  to  a  single  transaction; 
or 

(2)  All  the  following  criteria  are  met: 
(i)  There  are  less  than  150  lots  in  the 
subdivision. 

(ii)  The  plan  of  promotion  and  dis- 
positicxi  shall  be  directed  to  peraons 
residing  within  the  local  community  in 
which  the  subdivisitxi  is  located. 

(11)  Each  and  every  purchaser  shall 
make  a  pers(mal  on-the-lot  inspection 
of  the  real  estate  to  be  purchased  or 
leased,  before  signing  a  contract  to  pur- 
chase or  lease,  and  the  develcHier  sub- 
mits his  written  affirmation  to  that  ef- 
fect, in  the  format  set  forth  in  §  1710.103. 

(iv)  The  developer  shall  convey  title 
to  the  purchaser  by  g«ieral  warranty 
deed  unencumbered  by  any  mortgage 
or  other  liens  and  the  contract  shall  so 
provide. 

(v)  The  develcHier  shall  state  specifi- 
cally within  the  terms  of  the  purchase 
agre^nent  whetlier  roads,  sewers,  water, 
utilities  and  amenities  will  be  provided  by 
the  developer. 

(vi)  The  purchase  agreement  shall 
contain  a  non-waivahle  provision  for  a 
period  of  15  days  from  the  date  the 
agre«nent  is  signed  by  the  purchaser  in 
which  the  purchaser  may  cancel  the 
agreement  and  receive  a  refimd  of  all 
considerations  paid. 

(vii)  There  are  no  direct  mall  or  tele- 
phone s(dicitatlons.  There  are  no  offers 
of  gifts,  dinners,  trips,  or  othep''such 
forms  of  promotion  to  induce  purtuiasers 
to  visit  the  subdivision  or  purcha^  a  lot: 
or 

(3)  All  the  following  criteria  are  met: 
(i)  There  are  less  than  300  lots  in  the 
subdivision 

(ii)  llie  plan  of  promotion  and  dis- 
position shall  be  directed  to  persons  re- 
siding witiiin  the  local  commimlty  in 
which  the  subdivision  is  located. 

(iii)  Each  lot  shall  satisfy  paragraphs 
(a)  (3)  (V)  through  (xi)  of  this  section  at 
the  time  of  sale. 

(iv)  At  least  30  percent  of  the  lots 
in  the  subdivision  shall  satisfy  para- 
graphs (a)(3)(v)  through  (ix)  of  this 
section  at  the  time  of  application  for  this 
exempticm.  With  respect  to  the  remain- 
ing lots,  the  developer  has  funds  in 
escrow  with  an  independent  institution 
having  triist  powers  or  has  an  irrevocable 
letter  of  credit  from  a  lending  institution 
to  assure  that  paragraphs  (a)  (3)  (v) 
through  (ix)  of  this  secticm  will  be 
satisfied. 

(v)  Each  lot  shall  be  situated  on  a 
paved  road  which  has  been  dedicated  to 
the  local  governing  body  and  that  body 
has  accepted  such  road  or  street  for 
maintenance. 

(vi)  The  subdivision  shall  have  drain- 
age structures  and  fill  necessary  to  pre- 
vent flooding  and  such  structures  shall 
have  been  approved  by  the  local  govern- 
ing authority. 

(vii)  Electric  power  shall  be  extended 
to  each  lot. 


(viii)  Potable  water  and  sanitary  sew- 
age disposal  shall  be  available  for  each 
lot  and  meet  the  requirements  of  the 
applicable  governing  authority. 

<ix>  All  recreational  facilities  for  the 
subdivision  shall  be  complete  or  the  de- 
veloper shall  have  funds  placed  in  escrow 
with  an  independent  institution  having 
trust  powers  or  have  an  irrevocable  let- 
ter of  credit  from  a  lending  institution  to 
assure  completion  of  all  recreational 
facihties. 

(x>  The  developer  shall  convey  title  to 
the  purchaser  by  general  warranty  deed 
unencumbered  by  any  mortgsige  or  other 
liens  and  the  contract  sheil  so  provide. 

<xi>  Each  and  every  purchaser  shall 
make  a  personal  on-the-lot  inspection 
of  the  real  estate  to  be  purchased  or 
leased,  before  signing  a  contract  to  pur- 
chase or  lease,  and  the  devel<HJer  submits 
his  written  affirmation  to  that  effect, 
in  the  format  set  forth  In  §  1710.103. 

(b)  To  obtain  an  order  by  the  Secre- 
tary under  paragraph  <a)  (1)  of  this  sec- 
tion, the  developer  shaU : 

(1)  File  a  partial  Statement  of  Rec- 
ord— request  for  exem.ption  in  accord- 
ance with  §  1710.125.  The  partial  State- 
ment of  Record  shall  not  operate  as 
registration  under  the  Act. 

(2)  Pay  the  filing  fee  required  by 
§  1710.35(g). 

(3)  Submit  a  comprehensive  state- 
ment: (i)  Identifying  the  lots  which  are 
subject  of  the  exemption  request  and 
setting  forth  the  reasons  supporting  the 
request.  The  developer  shall  enumerate 
and  identify  prior  sales,  if  any. 

(11)  Describing  the  advertising  and 
promotion  media  and  methods  used  or  to 
be  used  in  connection  with  the  sale  or 
lease  or  offers  to  sell  or  lease  lots  in  the 
subdivision.  The  statement  shall  de- 
scribe the  area  and  states  in  which  the 
newspapers  and  periodicals  are  dis- 
tributed, or  in  which  broadcasts  of  radio 
or  television  stations  are  received,  or  to 
which  mailings  or  other  promotional  ma- 
terials are  directed.  If  the  request  is  for 
the  ex^nption  of  a  single  transaction,  the 
statement  shaU  include  the  details  of 
that  transaction  only. 

fill)  Stating  whether  any  of  the 
holders  of  an  ownership  interest  in  the 
land,  or  the  developer  or  any  principals 
in  the  holder  or  developer,  are  directly  or 
indirectly  involved  in  any  other  subdivi- 
sion. If  so.  the  statement  shall  identify 
the  subdivision  by  name,  location  and 
OILSR  nimiber  or  numbers,  if  any. 

(4)  Submit  such  additional  informa- 
tion as  the  Secretary  may  require  in  or- 
der to  make  his  decision. 

(c)  To  obtain  an  order  by  the  Secre- 
tary imder  paragraph  (a)  (2>  of  this  sec- 
tion, the  developer  shall : 

(1)  Submit  the  materials  required  by 
paragraphs  (b)(1),  (b>t2)  and  (b)(3) 
of  this  section. 

(2)  Pile  a  copy  of  the  developer's  af- 
firmation in  the  format  set  forth  in 
§  1710.103  for  each  signed  purchase 
agreement  within  31  days  after  the  ex- 
piration of  the  calender  year  in  which 
the  sale  or  lease  is  made. 
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(3)  Pile  a  sample  copy  of  the  general 
warranty  deed  to  be  delivered  to  the  pur- 
chaser. 

(4)  Pile  a  sample  copy  of  the  purchase 
agreement. 

(5)  Submit  such  additional  informa- 
tion as  the  Secretary  may  require  in  or- 
der to  make  his  decision. 

(d)  To  obtain  an  order  by  the  Secre- 
tary under  paragraph  (a)  (3)  of  this  sec- 
tion, the  developer  shall : 

(1)  Submit  the  material  required  by 
paragraphs  (bi  fl),  ib)  '2)  and  (b)  f3)  of 
this  section. 

(2)  Submit  the  materials  required  by 
paragraph  (c)  (2)  and  (c)  (3)  of  this 
section. 

(3)  If  required  by  paragraphs  (a)  (3) 
(iv)  or  (a)  (3)  (xi) ,  submit  a  copy  of  the 
escrow  agreement  or  irrevocable  letter 
of  credit. 

(4)  Submit  letters  from  responsible 
ofBcials  of  the  proper  local  governing 
body  or  authority  substantiating  that  the 
requirements  of  paragraphs  (a)(3)(v), 
(a)  (3)  (vi) ,  (a)  (3)  (vll)  and  (a)  (3)  (viii) 
of  this  section  are  satisfied. 

(5)  Submit  such  additional  informa- 
tion as  the  Secretary  may  require  in 
order  to  make  his  decision. 

(e)  Any  exemption  order  issued  pur- 
suant to  the  provisions  of  this  section 
shall  be  limited  to  the  facts,  aflQrmations, 
and  methods  of  operation  as  represented 
In  the  request,  and  any  material  change 
in  or  deviation  therefrom  shall  automat- 
ically terminate  the  effect  of  such  ex- 
emption order. 

5.  Section  1710.20  is  proposed  to  be 
amended  as  follows: 

§  1710.20     Statement   of   record   includ- 
ing property  report-form  and  filing. 

The  requirements  for  registering  a  sub- 
division, by  filing  a  Statement  of  Record 
including  a  Property  Report  with  the 
Secretary  and  obtaining  the  Secretary's 
determination  of  a  date  when  such  filing 
becomes  eflfective,  are  as  follows: 

(a)  Filing.  A  Statement  of  Record  re- 
lating to  a  subdivision  shall  be  filed  with 
the  Secretary  by  personal  delivery  or  by 
certified  mail,  return  receipt  requested, 
addressed  as  shown  in  §  1710.2. 

(b)  Form  of  Statement  of  Record.  The 
Statement  of  Record  shall  include  the 
Property  Report  and  be  filed  in  the4orm, 
and  shall  be  supported  by  the  documen- 
tation, required  by  §§  1710.105,  1710.106, 
1710.107,  1710.108.  and  1710.110.  The 
Statement  of  Record  shall  also  Include 
such  other  information  as  the  Secretary 
may  require  as  being  reasonably  neces- 
sary or  appropriate  for  the  protection  of 
purchasers. 

(c)  State  filings.  Instead  of  the  forms 
required  by  paragraph  (b)  of  this  sec- 
tion, a  Statement  of  Record  and  Prop- 
erty Report  may  be  in  the  form  required 
by  State  authorities  if  filed  in  accordance 
with  the  provisions  of  J§  1710.25,  1710.- 
110.  1710.115.  and  1710.20. 

(d)  Effective  date — Property  Report. 
The  Property  Report  shall  be  considered 
to  be  a  part  of  the  Statement  of  Record 
for  the  purpose  of  determining  the  eflec- 
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live  date  and  the  suspension  of  the  ef- 
fective date  thereof. 

6.  Section  1710.26(b>  is  proposed  to  be 
amended  so  that  everything  after  the  nu- 
merical listing  of  States  reads  as  set  forth 
below : 

§  1710.26      Stale   filings — acceptable   fil- 
ings. 


(b)  •  •  *  The  requirements  of 
5§i710.25,  1710.115  and  1710.120  shall 
apply  to  all  amendments  and  consolida- 
tions which  are  filed  or  required  to  be 
filed  in  connection  with  initial  filings 
which  have  been  effected  with  States  and 
accepted  by  the  Secretary. 


§  1710.101      [.Amended] 

Section  1710.101  is  proposed  to  be 
amended  by  deleting  paragraph  ( 8  > .  The 
signature  lines  and  the  parenthetical 
phrase  that  follows  are  moved  to  imme- 
diately follow  paragraph  (7). 

8.  Section  1710.103  is  proposed  to  read 
as  follows: 

§  1710.103      .\ffirmalion    —    purchaser's 
on-the-lot  inspection  format. 

The  affirmation  required  by  §  1710.11 
(a)  (2)  shall  be  submitted  in  the  form  set 
forth  below  and  may  be  submitted  as  a 
separate  document  or  as  an  attachment 
to  the  purchaser's  acknowledgement  of 
receipt  of  the  Statement  of  Reservatione, 
Restrictions.  Taxes  and  Assessments. 
The  afiarmation  required  bv  §§  1710.14 
(a)(2)(iii)  and  (a)(3)(x)  shall  be  sub- 
mitted in  the  form  set  forth  below.  i 
•  •  *  *  •     I 

9.  Sections  1710.105  and  1710.110  are 
proposed  to  be  deleted  in  their  entirety, 
and  new  §§1710.105.  1710.106,  1710.107. 
1710.108  and  1710.110  are  proposed  to  be 
added  as  follows: 

§  1710.105     Statement    of    record — for- 
mat and  instructions. 

The  Statement  of  Record  required  by 
§  1710.20  shall  contain  the  Property  Re- 
port and  12  other  sections  containing 
some  additional  questions,  documenta- 
tion and  an  affirmation  as  set  forth  tn 
§§  1710.106.  1710.107  and  1710.108.  It 
shall  be  prepared  in  accordance  with  the 
format  and  instructions  below.  For  ease 
of  reference,  the  appropriate  citation 
where  specific  instructions  can  be  found 
apjjears  in  the  margin  to  the  right. 

(a^  Format — Statement  of  records. 

Property  report  Citation 

Cover  page 1710.106(a) 

Table  of  contents 1710.106(b) 

Special  risks  and  notices 1710.106(c) 

Oeneral  Information 1710.107(a) 

(1)    

(2)    

(3)    

(4)    

(5)    

Subdivision      characteristics 

and  climate 1710.107(b) 

(1)  Topography  and  phys- 

ical characterlstlcs-- 

(2)  Drainage  and  flooding. 

(3)  Nuisance    and    safety 

hazards 

(4)  Climate    and    natural 

hazards  


Property  report  Citation 

Land  use  and  control 1710.107(c) 

Roads 1710.107(d) 

Utilities 1710.107(e) 

(1)  Water 

(2)  Sewage  disposal 

(3)  Electric 

(4)  Telephone 

(5)  Gas 

(6)  Garbage      and      trash 

disposal 

Recreational  facilities 1710.107(f) 

Local   services 1710.107(g) 

Title 1710.107(h) 

Additional  information 1710.107(1) 

( 1 )  Property  owners  asso- 

ciation   

(2)  Resale   program 

(3)  Financial        Informa- 

tion     

(4)  Violations,    bankrupt- 

cies, and  litigation. - 

(5)  Special  Improvement 

districts    

(6)  Time  sharing 

(7)  Foreign  subdivisions  _ 

(8)  Leases 

Cost    sheet    and    signature 

page 1710.107(j) 

Additional  information  and 
documentation  for  state- 
ment of  record 1710.108 

(a)  General  Information.      1710.108(B) 

(1)  Administrative  In- 

formation : 

(i)    

(U) 

(Hi)   

(Iv)     

(V) 

(vi)     

(2)  Subdivision  infor- 

mation : 

(1)    - — 

(11) 

(ill)  

(Iv)     

(V) - 

(3)  Developer    informa- 

tion :  ' 

(1)    — 

(U) 

(lU)    

(iv)    --_--::._ 

(V)    

(4)  Supporting       docu- 

mentation: 

(i)    

(11) 

(ill)   

(b)  Subdivision      charac- 

teristics    and     cli- 
mate         1710.108(b) 

(1) 

(2)   

(3)   

(c)  Land  use  control 1710.108(c) 

(U 

(2)   

(3) 

(4)   

(d)  Roads 1710.108(d) 

(1)  

(2)   

(3) 

(4)   

(e)  UtUities    1710.108(e) 

(1)  Water    

(2)  Sewage  disposal 

(3)  Electricity _ 

(4)  Telephone   

(5)  Gas    

(6)  Garbage  and  Trash 

Disposal    

(f)  Recreational        facili- 

ties       1710.108(f) 

(g)  Local    Services 1710.108(g) 
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Property  report  Citation 

(h)  "ntle 1710.108(h) 

(1)   

(2)    

(3)   

(4)    

(5)    — - 

(6)    

(1)   Additional      informa- 
tion        1710.108(1) 

(1)  Property      owners' 

association 

(2)  Resale  program — 

(3)  Financial  informa- 
tion    

(1)    - — 

(11) 

(4)  Violations,     bank- 

ruptcies and  liti- 
gation   

(5)  Special      improve- 

ment districts 

(6)  Time  sharing 

(7)  Foreign      subdivi- 

sion    

(8)  Leases 

(9)  Methods    of    sales 

and  proposed 
range  of  selling 
prices  or  rents. . 
(10)  Taxes  and  assess- 
ments   

(J)   Cost  sheet  and  slgna-      1710.108(J) 
ture  page 

(k)  AfBrmatlon   1710.108(k) 

I  hereby  affirm  that  I  am 
the  Senior  Executive  Officer 
of  the  developer  of  the  lots 
herein  described  or  will  be 
the  Senior  Executive  Officer 
of  the  developer  at  the  time 
lots  are  offered  for  sale  or 
lease  to  the  public,  or  that 
I  am  the  agent  authorized 
by  the  Senior  Executive  Of- 
ficer of  such  develbper  to 
complete  this  statement  (if 
agent,  submit  vrritten  au- 
thorization to  act  as  agent) : 

That  the  statements  con- 
ttaned  tn  this  Statement  of 
Record  and  any  supplement 
thereto,  together  with  any 
documents  submitted  here- 
with, are  fuU,  true,  com- 
plete, and  correct; 

That  the  developer  Is 
bound  to  carry  out  the  prom- 
ises and  obligations  set  forth 
In  this  statement  of  record 
and  property  report  or  that 
Z  have  clearly  delineated  the 
proposals  for  which  the  de- 
veloper Is  not  bo\ind  and 
stated  who  Is  or  will  be  re- 
sponsible. If  anyone;  and 

That  the  fees  accompany-  , 
tng  this  application  are  In 
the  amount  required  by  the 
rules  and  regulations  of  the 
Office  of  Interstate  Land 
Sales  Registration. 

That  the  developer  will,  by 
January  31  of  each  year,  give 
the  Se<7etary  an  annual  no- 
tice concerning  the  status  of 
the  filing  in  accordance  with 
the  regulations. 


(Date) 
(Signature) 


(Corporate 

seal  If 
applicable) 


(TlUe) 


Property  report  _ 

Wa«ntng:  Section  1418  of 
the  Interstate  Land  Sales 
Full  Dlsclos\ire  Act  (82  Stat. 
598.  15  U.S.C.  1717)  pro- 
vides: "Any  person  who 
wlllfuUy  violates  any  of  the 
provisions  of  this  title  or  of 
the  rules  and  regulations  or 
any  person  who  willfully,  in 
a  statement  of  record  filed 
under,  or  in  a  property  re- 
port Issued  pursuant  to, 
this  title,  makes  any  untrue 
statement  of  a  material  fact 
•  •  •,  shall  upon  conviction 
be  fined  not  more  than  $5.- 
000  or  Imprisoned  not  more 
than  5  years,  or  both." 

(b)  Instructions. 

(1)  For  each  part  of  the  Property  Report 
and  the  rest  of  the  Statement  of  Record,  the 
holding  or  subheading  given  in  the  instruc- 
tions shall  be  printed  as  set  forth  in  the 
format.  Unless  otherwise  noted,  each  ques- 
tion In  the  Property  Report  must  be  an- 
swered in  a  short  narrative  statement  from 
which  the  question  asked  can  be  ascertained. 

(2)  All  statements  made  in  the  Property 
Report  section  of  the  Statement  of  Record 
must  be  made  in  plain  concise  language  that 
an  uninformed  purchaser  can  understand 
but  must  disclose  all  pertinent  facts.  Po- 
tential consequences  to  a  purchaser  must  be 
made  clear  even  though  not  specifically 
asked  for  in  the  Instructions.  Whenever  the 
Statement  of  Record  requires  a  summary  or 
statement  of  terms  or  items,  such  statement 
or  summary  must  be  presented  In  a  clear 
and  concise  manner. 

(3)  In  addition  to  the  information  ex- 
pressly required  to  be  stated  in  the  State- 
ment of  Record.  th««  shall  be  added,  and 
the  Secretary  may  require,  such  further  ma- 
terial Information,  documentation  and  cer- 
tifications, if  any.  as  may  be  necessary  in  the 
public  interest  and  for  the  protection  of 
purchasers  or  necessary  in.  order  to  make 
the  statements  not  misleading  in  the  light 
of  circumstances  under  which  they  are  made. 
Further,  the  Secretary  may  authorize  modi- 
fications to  the  content  and  format  of  the 
statement  of  record  in  order  to  accommodate 
states  which  agree  to  utlll2e  the  Federal 
property  report  as  meeting  stete  disclosure 
requirements. 

(4)  Whenever  a  response  to  a  question  In 
t^e  Property  Report  section  of  the  State- 
ment of  Record  exceeds  eight  lines,  it  shall 
be  generally  broken  Into  more  than  one 
paragraph. 

(5)  Whenever  the  documentation  required 
by  the  Statement  of  Record  cannot  be  ob^ 
talned,  a  statement  giving  the  reasons  there- 
for must  be  f  umislied  in  place  of  the  exhibit, 
along  with  the  best  alternative  documenta- 
tion available.  However,  the  following  docu- 
mentation must  be  provided  before  the  filing 
will  be  considered  to  constitute  a  Statement 
of  Record: 

(1)  The  property  report  required  by 
5!1710.1O6  and  1710.107. 

(U)  The  general  development  plan  re- 
qUJI^d  by  i  1710.108(a)(4). 

(Ill)  The  Articles  of  Incorporation  and  list 
of  officers  and  directors  required  by  §1710.- 
108(a)(3). 

(iv)  The  subdivision  map  and  topographi- 
cal map  or  maps  required  by  i  1710.108(b) 

(V)  The  title  evidence  required  by  §  1710.- 
108(h)    (1)   and  (2). 

(vl)  The  copies  of  contracts  or  sales  agree- 
ments and  deeds  or  leases  required  by 
i  1710.108(h)(3). 

(vll)  The  financial  statements  required  by 
S  1710.106(1)  (3). 


(6)  Proposed  amenities  (as  opposed  to 
amenities  already  provided  for  the  subdivi- 
sion) may  not  be  Included  in  the  Statement 
of  Record  unless  the  developer  has  clearly 
stated  that  they  r.re  merely  proposals  and 
disclosed  conditions  of  completion  (such  as 
successful  sales  of  lots)  and  whether  he  Is 
obligated  or  who  else  is  obligated,  if  anyone, 
to  complete  the  amenity. 

(7)  If  a  statement  of  record  filing  Is  to  be 
consoUdated  pursuint  to  S  1710.22,  the  de- 
veloper shall  submit  a  new  Statement  of 
Record,  except  that  supporting  documenta- 
tion may  be  Incorporated  by  reference  In 
those  instances  where  it  Is  applicable  to  both 
the  original  filing  and  to  the  additional  lots 
to  be  offered.  Incorporation  by  reference 
shaU  be  accomplished  by  placing  in  the  sub- 
section In  which  the  documentation  ordi- 
narily appears  the  OILSR  number  of  the 
previous  filing  and  the  identity  of  the  ex- 
hibit. In  all  other  respects,  the  consolidated 
Statement  of  Record  shall  conform  to  the 
format  requirements  for  an  initial  State- 
ment of  Record  filed  under  these  regulations. 

i8)  All  amendments,  pre-effective  and 
post -effective,  shall  be  prepared  and  filed  In 
accordance  with  §  1710.23(b)  of  these  regu- 
lations. 

(9)  The  Statement  of  Record  shall  be 
bound  with  the  Property  Report  section  on 
top,  including  any  additional  exhibits  which 
may  be  required  to  be  delivered  with  the 
Property  Repwrt,  followed  by  the  documen- 
tation section  and  having  the  affirmations 
placed  at  the  end. 

(10)  The  Statement  of  Record  shall  be  on 
good  quality,  unglazed  white  or  pastel  paper 
of  a  size  no  smaller  than  8  x  10^  inches  and 
no  larger  than  8'i  x  14  inches  with  margins 
no  less  than  one  inch  at  the  top,  one  inch  at 
the  sides  and  4  inch  at  the  bottom.  It  shaU 
be  in  blue,  blue-black,  or  black  Ink,  and  the 
type  size  shall  not  be  smaller  than  10  point 
baded  tj^pe  of  uniform  font  and  In  an  easily 
readable  style.  Statements  of  Record  shaU 
be  properly  signed  and  dated.  The  developer 
shall  Include  the  date  of  typing  or  prepara- 
tion of  the  page  in  the  lower  right-hand 
corner  of  each  page  of  the  Statement  of  Rec- 
ord. The  final  printed  version  of  the  Property 
Report  which  is  delivered  to  lot  purchasers 
shall  be  verbatim  to  that  found  effective 
with  this  Office  and  shall  have  no  covers,  pic- 
tures, emblems,  logograms,  or  identifying  in- 
signia other  than  as  required  by  these  regu- 
lations. The  Special  Notices  heading  in  the 
Property  Report  format  may  be  omitted  If 
the  Secretary  does  not  require  anything  to 
t>e  contained  under  that  heading  in  the  par- 
ticular Property  Report. 

(11)  Deeds,  title  policies,  subdivision  plat 
or  maps  and  other  documentary  information 
required  to  be  contained  in  the  documents 
section  of  the  Statement  of  Record  need  not 
be  on  the  same  size  paper  as  the  Property 
Report,  but  if  larger,  should  be  folded  to  a 
size  no  larger  than  8>4  x  14  inches.  The  sup- 
porting documents  required  by  these  regula- 
tions shall  each  be  separated  and  identified 
by  affixing  a  tab  on  the  right  side  of  the 
cover  sheet  of  the  exhibit  and  by  identifying 
on  the  tab  the  section  number  of  the  State- 
ment of  Record  instructions  to  which  the 
documientatlon  corresponds.  The  pages  of 
each  exhibit  shall  be  numbered  sequentially, 
beginning  with  page  one.  If  additional  data 
is  later  provided  for  incorporation  Into  or 
amendment  to  an  exhibit,  the  pages  of  the 
additional  data  also  must  be  numbered 
sequentially,  beginning  with  the  nvunber  fol- 
lowing the  last  number  already  in  the  ex- 
hibit. If  the  data  in  one  exhibit  Is  applicable 
to  more  than  one  section  of  instructions,  the 
develbper  may  substitute  as  an  exhibit  in 
the  second  case  a  statement  incorporating 
the  earlier  exhibit  by  reference. 
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(12)  No  part  of  the  Statement  of  Record 
may  be  used  to  Insert  advertising  or  promo- 
tional material  which  tends  to  counteract 
facts  adverse  to  the  interests  of  the  buyer 
or  lessee. 

(13)  Within  20  days  of  the  date  upon 
which  the  Statement  ol  Record  Is  allowed  to 
become  effective  by  the  Secretary,  three 
copies  of  the  Property  Report,  in  the  identi- 
cal form  in  which  it  will  be  distributed  to 
prospective  pvirchasers.  shall  be  filed  with  the 
Secretary.  Three  copies  of  any  subsequent 
reproduction,  alteration,  duplication  or  re- 
print of  the  Property  Report  shall  be  filed 
with  and  found  effective  by  the  Secretary 
prior  to  its  use  if  such  subsequent  reproduc- 
tion, duplication  or  reprint  contains  any 
change  In  content  or  form. 

§  1710.106     Properly    Report,   Introduc- 
tory Pages. 

(a)  Cover  Page  for  Property  Report. 

The  cover  page  of  the  Property  R«port 
shall  contain  the  following  language  in  red 
V4  Inch  type  at  the  top  of  the  page: 

"PURCHASERS  SHOULD  READ  THIS 

DOCUMENT  BEFORE  SIGNING 

ANYTHING." 

In  the  middle  of  the  cover  page  the  name 
of  the  subdivision,  the  developer's  name  and 
the  effective  date  of  the  Property  Report 
Should  appear  In  V«  inch  type. 

The  following  disclaimer  should  appear  at 
the  bottom  of  the  cover  page  In  Vi  Inch  type : 

Federal  law  requires  that  you  receive  this 
Information  prepared  by  the  developer.  The 
Information  contained  In  this  Report  is  sub- 
ject to  chang^.  The  Department  of  Housing 
and  Urban  Development  has  not  given  ap- 
proval to  this  subdivision  nor  made  any  de- 
termination as  to  the  value  of  this  property, 
if  any. 

If  you  receive  this  Property  Report  less 
th&n  48  hours  prior  to  signing  a  contract  or 
agreement,  you  have  until  midnight  of  the 
third  business  day  following  the  consumma- 
tion of  the  transaction  to  void  the  contract 
or  agreement  by  notice  to  the  seller. 

(b)  Table  of  contents.  The  second 
page  of  the  Property  Report  shall  be  a 
table  of  contents  prepared  as  follows: 

Table  of  Contents 

Page 

Special  risks  notices 

General    Information    

Subdivision  characteristics 

Land  use  and  control 

Roads  ..- 

XTtmtles 

Water 

Sewage  disposal  

Electric   

Telephone 

Oas    — 

Garbage  and  trash  disposal 

Recreational   facilities   

Local  services  

TlUe w 

Additional  information 

Property  owners'  association 

Resale  program 

Financial   Information   

Violations,  bankruptclei.  litigation. 

Special   Improvement  districts 

Time-sharing  ownership 

Foreign   subdivisions    

Leases    

Cost  sheet  and  signature  page 

(1)  At  the  top  of  the  third  page,  a  section 
headed  "Risks  of  Buying  Land"  shall  be  set 
forth.  The  following  statements  shall  com- 
prise this  section  and  shall  be  set  forth,  in 
the  following  manner.  Item  4  may  be  omitted 
or  modified  if  an  environmental  study  or  Im- 
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pact  statement  showing  little  or  no  adverse 
envinronmental  impact  is  submitted  with  the 
Statement  of  Record,  §  1710.108(c). 

(1)  The  future  value  of  land  is  uncertain. 
DO  NOT  expect  the  value  to  increase. 

(ii)  The  developer  will  not  try  to  resell 
your  lot  for  you  unless  he  so  states  in  this 
Property  Report. 

(lil)  Even  though  the  dfeveloper  may  not 
fulfill  his  promises  you  may  still  have  to  pay 
the  full  amount  of  your  obligation  to  a  bank 
or  other  third  party. 

(iv)  This  subdi%ision  may  have  an  adverse 
impact  on  the  surrounding  enviroi^ment.  The 
degree  of  the  impact  will  dep?nd  upon  the 
location  and  size  of  the  subdivision  and  the 
rate  of  development  You  may  wish  to  con- 
sider what  effect  this  subdivision  will  have  on 
plant  and  animal  life,  air  and  water  quality. 
noise  levels  and  use  of  local  services  and 
recreational  facilities. 

(2)  The  remainder  of  the  third  page  will  be 
resreved  for  a  section  requiring  disclosure  of 
a  particularly  significant  information  In  the 
form  of  Special  Notices.  The  Special  Notices 
which  will  be  required  and  the  exact  wording 
of  the  Notices  will  be  at  the  discretion  of 
OILSR  based  upon  Information  submitted 
in  the  file  or  obtained  from  other  sources. 
Notwithstanding  the  discretion  of  OIIBR, 
the  developer  Is  under  an  affirmative  obliga- 
tion to  highlight  any  significant  fact  and 
the  consequences  to  purchasers  arising  out 
of  unusual  or  potentially  adverse  circum- 
stances. 

The  following  Is  a  list  of  situations  which 
win  ordinarily  require  Special  Notices  and 
the  type  of  Information  which  would  be  ex- 
pected In  the  Notice.  "Rils  list  Is  for  the 
purpose  of  Illustration  only  and  Is  not  meant 
to  be  all-lncluslve. 

(I)  If  the  developer  has  not  made  financial 
arrangements  to  assure  the  completion  of 
facilities,  mclude  a  Nptice  to  the  effect  that 
no  money  has  been  set  aside  in  any  bond, 
escrow  or  trust  account  for  the  completion 
of  (Insert  name  of  facility  or  facilities)  and 
that  there  Is  no  assurance  that  the  developer 
win  be  able  to  complete  the  facility. 

(II)  If  the  develooer  has  not  documented 
whether  there  Is  sufficient  water  to  serve  the 
entire  anticipated  population  of  the  sub- 
division and  whether  the  water  Is  pure  or  of 
acceptable  quality,  include  a  Notice  to  the 
effect  that  there  Is  no  assurance  that  there 
will  be  sufficient  drinkable  water  for  pur- 
chasers. 

(ill)  If  the  developer  states  that  It  has  no 
responsibility  for  providing  roads,  water, 
electricity  or  sewage  disposal  and  that  It  will 
be  the  purchasers  responsibility  to  obtain  and 
pay  for  such  services.  Include  a  Notice  to  that 
effect,  stating  that  the  costs  may  be  ex- 
tremely high,  and  the  services  perhaps  eco- 
nomically unfeasible. 

(Iv)  If  the  developer  failed  to  provide 
copies  of  the  required  permits,  approvals  or 
licenses  for  the  installation  of  any  facility. 
Include  a  Notice  to  the  effect  that  a  permit, 
approval  or  license  is  required  for  the  instal- 
lation of  (name  of  facility),  that  the  dovel- 
oper  has  failed  to  obtain  the  permit  approval 
or  license  and  that  there  Is  no  assurance  that 
the  facility  will  be  completed  or  usable  by 
lot  owners. 

(v)  If  septic  tanks  are  the  planned  method 
of  sewage  disposal  and  the  developer  failed 
to  submit  documentation  to  show  that  sp2tic 
tanks  will  fuctlon  properly  on  each  and  every 
lot  or  that  the  u>'e  of  spetlc  tanks  has  been 
•  approved  for  each  and  every  lot  In  the  sub- 
division, include  a  Notice  to  the  effect  that 
there  Is  no  assurance  that  a  septic  tank  can 
be  used  on  each  and  every  lot  in  the  sub- 
division. 

(vl)  If  there  is  an  encumbrance  on  lots 
In  the  subdivision  and  the  encumbrance  con- 
tains no  release  provisions,  include  a  Notice 
to  the  effect  that  even  when  a  purchaser  has 


paid  in  full  for  his  lot  there  Is  no  assurance 
that  he  will  be  able  to  obtain  free  and  clear 

title. 

( vil »  If  the  developer  is  Involved  in  litiga- 
tion or  is  a  party  to  disciplinary  proceedings 
which  may  be  of  particular  interest  to  pur- 
chasers, include  a  Notice  which  states  the 
nature  of  the  litigation  or  disciplinary  pro- 
ceeding and  the  possible  effect  that  it  will 
have  on  the  developer  or  the  subdivision,  if 
any. 

(viii)  If  the  developer's  financial  state- 
ments indica:te  that  it  has  experienced  a 
deficit  in  retained  earnings  or  an  operating 
loss  in  the  past  year,  include  a  Notice  to 
the  effect  that  a  lo-ss  has  been  experienced 
and  that  the  developer  may  be  unable  to 
complete  facilities  or  discharge  financial 
oblications. 

(ix)  If  the  developer  has  filed  a  petition 
under  the  Bankruntcy  Act.  include  a  Notice 
wMch  indicates  the  nature  of  the  problem 
and  the  potential  consequence  to  purchasers. 

§  1710.107      Proporly  Report:  Disclosure 
Topics. 

(a>  General  information. 

Insert  and  comnlete  the  followlne  format: 

(1)  This  subdivision  Is  located  In  (township, 

countv  and  state) . 

(2)  Developer's  name : 
Develooer 's  address: 
Developer's  phone  number: 

(3)  Purchasers  should  call to  ob- 

tan  Information  from  the  developer  or 
make  complaints. 

(4)  The    estimated    total    number    of    lots 

planned  for  this  subdivision  Is 

(5)  The  number  of  lots  covered  by  this  Prop- 

erty Report  Is 

(b)  Subdivision  Characteristics  and 
Climate — (1>  Topography  and  Physical 
Characteristics. 

Describe  the  general  topography  and  major 
physdcal  characteristics  of  the  subdivision 
and  state  the  elevation  of  the  highest  and 
lowest  lots  In  the  subdivision.  This  answer 
must  specifically  state  whether  there  are  any 
physical  features  of  the  land,  such  as  steep 
slopes,  unstable  or  expansive  soil  conditions, 
rock  outcropplngs,  etc.,  which  will  necessi- 
tate the  use  of  special  construction  tech- 
niques or  foundation  work  or  fill  to  build  a 
residential  structure  or  otherwise  use  any 
lot  in  the  subdivision.  If  such  conditions 
exist,  identify  the  lots  affected,  the  nature 
of  the  special  construction  techniques  or 
foundation  work  and  the  estimated  costs  to 
a  lot  ptirchaser  for  such  work. 

(2)   Drainage  and  Flooding. 

(I)  state  whether  any  lots  or  portions  of 
lots  in  the  subdivision  are  covered  by  water 
at  any  time  sf  the  year.  If  so,  answer  the 
following:  • 

(A)  Identify  the  affected  lots  and  state 
when  they  are  covered  by  water. 

(B)  Is  any  drainage  or  use  of  fill  required 
to  render  the  lots  suitable  for  residential 
construction? 

(D  Who  will  be  re«Donslble  for  draining 
or  flUlne  these  lots?  If  the  lot  purchaser  is 
responsible,  what  Is  the  estimated  cost? 

(II)  state  whether  the  subdivision  is  lo- 
cated within  a  flood  nlaln  or  in  an  area  desig- 
nated by  any  local,  state  or  Federal  aeency  to 
be  flood  Drone.  If  so.  arswer  the  following: 

(A)  Identify  the  affected  lots  and  state 
the  freouency  with  which  these  lots  have 
bee"  flooded. 

(B)  Is  flood  Insurance  available  for  new 
construction  on  these  lots  and  is  it  required 
by  anv  government  agencies  or  private  lend- 
ing institutions  for  new  construction? 

(C)  What  is  the  cost  of  flood  Insurance,  If 
any? 
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(111)  Is  the  subdivision  subject  to  any 
type  of  flood  pontrol  or  flowage  easements? 

(iv)  Does  the  developer  have  a  program 
or  plan  to  control  soil  erosion,  sedimentation 
and  periodic  flooding  throughout  the  sub- 
division? If  the  developer  has  such  a  plan, 
answer  the  following: 

(A)  Describe  the  facilities  which  have  or 
are  to  be  Installed  e.g..  artificial  drains,  storm 
sewers  or  flood  control  channels.  If  these  fa- 
cilities have  not  been  installed,  what  is  the 
percentage  of  completion,  the  estimated 
month  and  year  of  completion  and  the  as- 
surance of  completion.  If  any? 

(B)  Has  the  developer's  plans  or  program 
been  approved  by  thfe  appropriate  govern- 
ment officials  and  Is  the  developer  obligated 
to  comply  with  the  plan?  If  so,  state  the 
nature  of  the  obligation. 

(3)  Nuisances  and  Safety  Hazards. 

(I)  state  whether  any  on-site  or  off-site 
land  uses  adversely  affect  the  subdivision. 
Any  unusual  or  unpleasant  noises,  odors, 
pollutants  or  other  nuisances  should  be 
specifically  identified. 

Examples  of  unusual  noises  which  might 
affect  the  subdivision  include  proposed  or 
existing  industrial  activity,  airports  or  other 
transportation  facllltes,  animal  pens,  enter- 
tainment centers,  or  the  like.  Examples  of 
unpleasant  odors  Include  noxious  smoke, 
chemical  fumes,  stagnant  ponds  or  marshes, 
slaughterhouses,  and  sewage  treatment  fa- 
cilities. Any  such  conditions  should  be  ac- 
curately described  and  fully  explained  Iden- 
tifying their  origin  and  location  and  whether 
they  are  proposed  or  existing.  If  they  are 
existing,  state  whether  temporary  (estimate 
duration)  or  permanent. 

(II)  state  whether  any  unusual  safety 
factors  or  any  proposed  plans,  private  or 
governmental,  of  which  the  developer  Is 
aware,  for  construction  of  any  facility  which 
may  create  a  nuisance  or  adversely  affect  the 
tise  of  the  land. 

Examples  of  unusual  safety  factors  which 
could  affect  the  subdivision  Include  physical 
hazards  such  as  dilapidated  or  abandoned 
properties,  unsafe  construction,  air  or  ve- 
hicular traffic  hazards,  danger  from  fire  or 
explosion,  and  radiation  hazards.  Any  such 
conditions  should  be  accurately  described 
identifying  their  origin  and  location  and 
whether  they  are  proposed  or  existing.  If  they 
are  existinK,  state  whether  temporary  (esti- 
mate duration)  or  permanent. 

(4)  Climate  and  Natural  Hazards. 

(I)  State  the  temperature  ranees  for  win- 
ter and  summer  including  high,  low  and 
mean.  Also  state  the  average  annual  rainfall 
and  snowfall. 

(II)  state  whether  the  area  In  which  the 
subdivision  is  located  Is  subject  to  anv  nat- 
ural hazards  or  has  been  formally  Identified 
by  any  local,  state  or  federal  agency  as  being 
In  an  area  of  special  natural  hazard  (torna- 
does, hurricanes,  earthquakes,  mudslides, 
forest  fires,  brush  fires,  avalanches,  etc.). 

If  so,  answer  the  following: 

(A)  What  has  been  the  frequency  of  the 
hazards  mentioned  above? 

(B)  Is  insurance  available  for  these  haz- 
ards? If  so,  what  Is  the  cost  for  this  insur- 
ance? 

(c)  Land  Use  and  Control. 

(I)  Has  the  subdivision  plan  been  ap- 
proved by  local  authorities  and  recorded 
amon?  the  land  records  of  the  county?  If  so, 
identify  the  agencies  which  have  approved 
the  subdivision  and  state  the  recording  data 
of  theplat(8). 


(2)  List  the  permissible  uses  of  the  prop- 
erty based  upon  the  restrictive  covenants  and 
local  zoning  ordinances  and  state  whether 
the  lots  can  now  be  used  for  the  purposes  for 
which  they  are  being  sold? 

(3 )  Must  a  lot  purchaser  obtain  a  building 
permit  before  he  may  construct  on  his  lot? 
If  so,  state  the  name  and  address  of  the 
agency  from  which  the  permit  must  be  ob- 
tained. 

(4)  Has  each  lot  In  the  subdivision  been 
surveyed?  Has  each  Individual  lot  been  staked 
or  marked  so  that  a  lot  purcha''er  c  ir.  ide  i- 
tlfy  the  boundary  lines  of  his  lot?  If  not. 
what  Is  the  estimated  cost  to  a  lot  purchaser 
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to  obtain  a  survey  and  have  the  boundary 
lines  staked  or  marked? 

(5)  If  an  environmental  study  has  been 
prepared  which  shows  impacts  on  the  en- 
vironment from  this  subdivision,  summarize 
the  impacts  on  air  and  water  pollution,  plant 
and  animal  life. 

td'   Roads. 

{ 1 )  Complete  the  following  chart  In  ac- 
cordance with  the  instructions  for  the  non- 
publicly  maintained  access  roads  to  the  sub- 
division and  for  all  the  roads  within  the  sub- 
division whether  public  or  private; 


5i:rf3oc 

vviiith 
currer.tly 


W  bf.: 

oonipl.'ii' 


FsTi:;iSto'i 
cOTiiplfTin!.      CA-npl.-tion 

(.nio:itb  aii'l 
year) 


;.;^3!iciaUr 
assuifd 


Acc<«: 

Witlun  subdivision - 


If  there  are  separate  units  or  sections 
being  offered  in  the  subdivision  and  if  the 
description  of  the  type  of  roEhds  or  the  com- 
pletion information  is  different  for  any  unit, 
Ust  the  units  sequentially  and  complete  the 
chart  for  each.  Give  the  month  and  year  for 
all  estimated  completion  dates  and  if  the 
roads  were  previously  scheduled  for  comple- 
tion and  the  date  was  not  met.  give  both 
the  new  estimated  date  and  the  earlier  date 
or  dates. 

(2)  Below  the  chart,  write  a  separate  nar- 
rative statement  regarding  the  roads.  In- 
clude Information  which  answers  the  fol- 
lowing questions: 

( I )  Who  Is  responsible  for  constructing  the 
roads? 

(II)  Will  the  purchaser  be  required  to  pay 
any  of  the  cost  of  construction?  If  so,  esti- 
mate the  cost. 

(III)  Who  is  responsible  for  maintaining 
the  roads? 

(iv)  Win  the  purchasers  be  required  to 
pay  any  of  the  cost  of  maintaining  the  roads 
other  than  through  property  taxes?  If  so. 
state  the  estimated  monthly  cost  to  a  pur- 
cha'ser  for  maintenance  and  state  to  whom 
paid. 

(V)  Is  each  lot  In  the  subdlvLslon  now  ac- 
cessible by  conventional  automobile  over 
legal  rights-by-way''  If  not.  Identify  all  lots 
which  are  not  accessible. 

(3)  Complete  the  following  chart  by  list- 
ing the  nearest  established  communities  and 
the  county  seat.  If  the  subdivision  Is  located 
within  the  boundaries  of  a  city  or  town,  .so 
state,  state  the  papulation  of  each  commu- 
nity and  the  distance  over  paved  and  un- 
paved  roads  from  the  center  of  the  sub- 
dlvlson  to  each  community. 
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le)   Utilities. 

(1)  Water.  (1)  State  how  water  will  be 
suppUed  to  each  lot  (e.g.,  central  distribu- 
tion system.  Individual  well,  etc.)  and  what 
is  the  name,  street  address  and  telephone 
number  of  the  supplier,  if  supplied  bv  a 
central  distribution  svstem.  state  whether 
system  Is  completed.  If  not  complete,  state 
the  percentage  of  completion. 


(11*  State  whether  there  is  a  sufficient 
supply  of  drinkable  wat«r  available  to  serve 
the  anticipated  popvilation  of  the  subdivi- 
sion. If  undo.-umented,  state  that  there  is 
no  assurance  that  there  will  be  a  sufficient 
supply  of  drinkable  water  to  serve  the  antic- 
ipated population  of  the  area.  If  there  are 
unpleasant    tastes   or  odors,   so   state. 

I  ill )  State  whether  there  are  any  ap- 
provals, licenses  or  permits  from  govern- 
ment agencies  required  for  the  method  of 
water  supply.  If  so.  identify  the  responsible 
authority  and  state  whether  such  approvals, 
licenses  or  permits  have  been  obtained. 

(iv)  State  the  total  costs  to  a  lot  pur- 
chaser to  obtain  wat«r.  If  a  central  distribu- 
tion system  Is  to  be  used  to  supply  the  lots, 
state  the  connection  charges,  tap-in  fees, 
availability  fees,  etc  .  and  the  rates  for  water. 
State  whether  the  water  rates  are  publicly 
regulated.  If  an  Individual  well,  cistern  or 
other  Individual  system  is  to  supply  the 
water,  state  the  total  cost  of  Installation, 
storage  faclllles  and  all  necessary  equipment. 

(V)  Include  in  this  description  answers 
to  anv  of  the  following  Items  which  are  ap- 
plicable: 

(A)  If  a  central  distribution  srstem  Is 
proDOsed.  but  not  complete,  state  the  esti- 
mated mo-^th  and  vear  of  comoletlon  and 
the  estimated  month  and  vear  the  system 
will  be  nut  in  ooeratlon.  who  Is  responsible 
for  completion  and  the  assurance  of  com- 
pletion  'e  E  .  esTow.  fni't.  etc.)    If  anv. 

(B)  If  a  central  distribution  srstem  is 
prooo'ed  or  comolrted.  state  whether  the  fa- 
cilities will  be  extended  to  each  individual 
lot. 

(C)  If  a  central  distribution  svstem  Is 
proDosed  or  completed,  state  whether  Indi- 
vidual wells  win  be  permitted.  If  nermltted, 
state  whether  a  lot  purchaser  will  be  re- 
ouired  to  connpct  to  the  central  .svstem  or 
be  a-Fessed  for  its  otjeration  rr  maintenance. 

(D)  If  water  is  to  be  supplied  bv  an  indi- 
vidual private  well,  state  whether  there  is 
anv  assurance  that  a  lot  ourcha^er  can  in- 
stall a  productive  well  on  his  proocrty.  If  the 
lot  purchaser  is  unable  to  Install  a  produc- 
tive well  on  his  lot.  state  whether  the  devel- 
oi>er  will  refund  the  purchase  orlce  of  the  lot. 

(2)  Sewage  Disposal.  (1)  What  methods  of 
sewage  disposal  are  to  be  used  in  the  sub- 
division (e.g.,  central  system,  individual  on- 
site  'vstems  such  as  septic  tanks,  etc).  If 
supplied  bv  a  central  svstem.  is  the  system 
complete?  If  not  complete,  state  the  percent- 
age of  completion  and  the  number  of  lots 
presently  served. 
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(11)  Are  any  approvals,  licenses  or  permits 
from  povernmental  agencies  required  for  the 
method  of  sewage  disposal?  If  so.  identify 
the  responsible  authority  and  state  whether 
such  approvals,  licenses  or  permits  have  been 
obtained. 

(ill)  State  the  total  costs  of  a  lot  purchaser 
to  obtain  sewage  service  regardless  of  the 
method  used.  If  a  central  system  Is  to  be  used 
to  service  the  lots,  state  the  connection 
Charges.  tap-In  fees,  availability  fees,  etc. 
State  whether  the  sewage  rates  are  publicly 
regulated,  if  not,  state  the  charge.  If  an 
Individual  on-site  system  is  to  be  used.  Iden- 
tify the  type  of  system  and  state  the  total 
cost  of  Installing  and  maintaining  that  sys- 
tem. 

(Iv)  Also  Include  In  this  description  an- 
swers to  any  of  the  following  Items  which 
are  applicable : 

(A)  If  a  central  system  Is  proposed,  but 
not  complete,  state  the  estimated  month 
and  year  the  system  will  be  put  Into  opera- 
tion, who  Is  responsible  for  completion  and 
the  assur.ince  of  completion  (e.g..  escrow, 
trust,  etc.)  If  any. 

(B)  If  a  central  system  is  proposed  or  com- 
pleted, will  Individual  on-site  systems  be  per- 
mitted? If  permitted,  will  a  lot  purchaser  be 
required  to  connect  to  the  central  system  or 
be  assessed  for  its  operation  or  maintenance? 

(C)  If  a  central  system  Is  proposed  or 
completed,  will  sewage  facilities  be  extended 
to  each  Individual  lot? 

(D)  If  sewage  disposal  is  to  be  by  Indi- 
vidual on-site  systems,  have  the  local  author- 
ities approved  the  use  of  such  systems  on 
eacb  and  every  lot?  State  whether  there  Is 
uaurance  that  on-site  systems, will  function 
satisfactorily  on  each  and  every  lot?  Have 
any  percolation  tests  or  similar  tests  been 
performed  on  the  lots  to  determine  the  suit- 
ability of  the  soils  for  on-site  disposal?  State 
the  results  of  these  tests,  if  any.  If  the  lot 
purchaser  Is  unable  to  Install  an  on-site 
disposal  system  on  his  lot,  will  the  developer 
refund  the  full  purchase  price  of  the  lot? 

(3)  Electric.  (1)  State  whether  electric 
lines  have  been  extended  and  service  is  avail- 
able to  each  lot  In  the  subdivision.  If  so. 
state  the  name  of  the  supplier. 

(II)  If  electVlc  lines  and  service  are  not 
available  to  each  lot.  describe  how  purchasers 
can  obtain  electrical  service  and  state  the 
total  costs  to  a  lot  purchaser  to  obtain  elec- 
tricity including  line  extension  charges,  con- 
nection charges,  tap-in  fees  and  availability 
fees. 

(III)  Also  include  in  this  description  an- 
swers to  any  of  the  following  which  are 
applicable: 

(A)  If  the  system  Is  not  completed,  the 
estimated  month  and  year  of  completion  and 
operation,  percentage  currently  completed, 
who  is  responsible  for  completion  and  the 
assurance  of  completion  (e.g.,  ^crow,  trust. 
etc.)  If  any.  i^„   , 

(B)  If  an  individual  electrlcSlmipply  sys- 
tem Is  proposed  (e.g..  generatof.  soc  power, 
etc.)  describe  the  system,  the  cp*ts.  to  be 
borne  by  lot  purchasers  and  vrfte*^r  any 
peratlts,  licenses  or  approvals  musfb*  and/or 
have  been  obtained  from  any  Governmental 
agency. 

(4)  Telephone,  (i)  State  whether  tele- 
phone lines  and  service  is' available  to  each 
lot  m  the  subdivision.  If  so,  state  the  name 
of  the  supplier. 

(11)  If  telephone  lines  and  services  are  not 
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completion  and  the  a.ssurance  of  completion 
(e.g.,  escrow,  trust,  etc  )    If  any. 

(5)  Gas.  il)  State  whether  gas  lines  pres- 
ently serve  each  lot  In  the  subdivision.  If  so. 
give  the  name  of  the  supplier.  If  no  service  Is 
planned,  simply  state  Natural  Gas  Is  Xct 
Available  in  This  Subdivision. 

(11)  If  gas  lines  do  not  serve  each  lot  but 
are  proposed,  state  the  total  costs  to  a  lot 
purchaser  to  obtain  gas  service  Including 
line  extension  charges,  connection  charges, 
tap-In  fees  and  availability  fees.  Also  include 
the  estimated  month  and  year  of  completion 
and  operation,  percentage  currently  com- 
pleted, who  Is  responsible  for  completion  and 
the  assurance  of  completion  (e.g..  escrow, 
trust,  etc.)  if  any. 

(HI)  If  an  alternate  source  of  fuel  such  as 
propane  or  butane  Is  available,  disclose  the 
alternate  fuel  and  the  cost  to  be  borne  by  lot 
purchasers  Including  installation,  connection 
and  tank  rental  charges. 

(6)  Garbage  and  Trash  Disposal.  Describe 
the  method  and  costs  to  purchasers  of  gar- 
bage and  trash  disposal. 

(f)  Recreational  facilities.  I 

(1)  Complete  the  following  chart  for  each 
recreational  facility  according  to  the  Instruc- 
tions: 


Pero*nt    Estimatert     Complo-  Buyer"! 

Facility   complete     complc-          lion  cost  of 

tion  date    financially  asscss- 

assurcd?  mcnts 


( g )  Local  Services. 

Complete  the  following  chart  in  accordance 
with  the  instructions  provided  below. 


Service 


Cur- 
rently 
available 


Location 

or 
additss 


Distance 
from 
center 
of  sub- 
division 


Fire  protection 

rolico  protpclioii. ... 
Elementary  school... 
Junior  liipli  scliool.  . 

High  ."icliool 

Hospital  facilities 

Physicians  and 

dentists. 

.•^hoppiiiR  facilities. - 
I'.S.  Postal  Service. 


(1)  Identify  the  facility. 

(li)  Percentage  of  completion. 

(Ul)  If  the  facility  is  not  complete,  state 
the  estimated  completion  date  (month  and 
year) .  If  a  facility  was  previously  scheduled 
for  completion  and  the  date  was  not  met. 
state  the  new  estimated  completion  date  and 
the  old  date. 

(iv)  If  the  facility  Is  not  complete,  state 
whether  there  Is  any  financial  assurance  of 
completion.  If  so.  state  the  type  of  assur- 
ance. I.e.,  bond,  escrow  or  trust. 

(v)  State  the  buyer's  cost  or  assesment  for 
using  the  facility.  These  costs  could  Include 
a  property  owners'  association  assessment, 
the  developer's  maintenance  assessment  or 
a  per-use  fee.  If  the  cost  information  Is 
lengthy,  you  may  use  an  asterisk  and  Include 
the  cost  information  In  a  paragraph  below 
the  chart. 

(2)  Below  the  chart,  write  a  separate  nar- 
rative statement  regarding  the  recreational 
facilities  which  answers  the  following  qties- 
tlons : 

(i)  If  the  facilities  are  not  complete.  Who 
Is  responsible  for  the  construction  of  the 
facilities  and  is  the  developer  contractually 
obligated  to  purchasers  to  provide  these  rec- 
reational facilities? 

Will  the  purchaser  be  required  to  pay  any 
of  the  cost  of  construction?  If  so,  estimate 
the  cost. 

(II)  Who  will  be  responsible  for  the  op- 
eration and  maintenance  of  the  facilities? 

(III)  Who  will  own  the  facilities?  State 
when  or  under  what  conditions  the  developer 
will  convey  title. 

(Iv)  State  whether  there  Is  a  mortgage  or 
lien  on  any  of  the  facilities. 

(V)  If  title  Is  to  be  conveyed  to  the  prop- 


If  fire  protection  Is  not  available  year-round, 
Include  the  following  statement  below  the 
chart:  "Since  fire  protection  is  not  avail- 
able on  a  year-round  basis,  a  lire  insurance 
policy  may  not  be  available  or  the  cost  of 
obtaining  such  a  policy  may  be  Increased." 

(h)    Title. 

(1)  Type  and  Delivery  of  Deed.  (1)  What 
Instrument  will  be  used  to  convey  title?  If 
a  quit-claim  deed  will  be  used,  make  the  fol- 
lowing statement:  Title  will  be  conveyed  by 
Quit  Claim  Deed.  Quit  Claim  deeds  give  no 
assurance  of  clear  title  to  the  land. 

(11)  How  long  after  the  purchaser  signs  a 
sales  contract  will  he  receive  a  deed? 

(2)  Encumbrances.  (1)  State  whether  any 
of  the  land  in  the  subdivision  Is  subject  to 
a  blanket  lien.  If  yes.  Identify  the  type  of 
Hen  (e.g.,  deed  of  trust,  mortgage,  mechanics 
lien),  the  holder  of  the  lien  and  the  lots 
encumbered  by  the  Hen.  Also  state  how  such 
Hens  might  affect  a  purchaser's  title  if  not 
released  or  subordinated  to  the  purchaser's 
p.'operty  Interest. 

(11)  Highlight  the  restrictive  covenants, 
easements  and  other  encumbrances  that 
burden  the  lots  covered  by  this  Property  Re- 
port. Copies  of  the  actual  covenants  or  title 
exceptions  showing  recording  data,  must  be 
available  to  purchasers  upon  request  but 
should  not  be  attached  to  the  Property 
HepoTt. 

(ill)  If  the  developer  does  not  hold  title 
to  all  the  land  in  the  subdivision,  identify 
the  other  title  holder  and  his  relationship 
to  the  developer.  Describe  any  potential 
effects  on  purchasers. 

(3)  Payments  and  Conditions.  (1)  If  the 
developer  will  not  have  the  sales  contract 
ofBclally  attested  or  If  the  applicable  Juris- 
diction wlU  not  record  sa'.es  contracts,  state 
that  the  sales  contract  will  not  be  recorded 
■and  why  it  will  not  be  recorded. 

(11)  If  the  sales  contract  may  be  recorded, 
so  state:  state  whose  responsibility  it  is  to 
record;  if  the  responsibility  is  the  purchaser's, 
state  the  approximate  cost  of  recordation. 

(ill)  State  whether  purchasers'  deposits  or 
down  payments  are  placed  In  escrow  or  other- 
wise protected.  If  yes.  describe  the  arrange- 
ment, including  the  name  and  address  of  the 
escrow  holder  or  similar  person. 

( Iv )  State  whether  purchasers'  Installment 
payments  are  placed  in  escrow  or  otherwise 
protected.  If  yes,  describe  the  arrangement, 
including  the  name  and  address  of  the  escrow 
holder  or  similar  person. 

(v)   For    the    purposes   of    this    topic    the 


^..,  ,. , erty  owners'  association,  will  the  developer 

presently  available  to  each  lot,  describe  the  convey  the  title  free  and  clear  and  without  questions  regarding  an  escrow  agreement  or 

plans  for  InstaUatlon  and  give  the  total  cost  charge.  similar  protection  may  be  answered  a™fma- 

to  a  lot  purchaser  to,  iJbtaln  service  includ-          (yi)  Has  the  developer  obtained  the  neces-  tlvely  only  If  the  money  Is  in  the  custody  or 

Ing     line     extension     charges,     connection  sary  permits  for  construction  of  the  faclll-  an  independent  third  party,  allowing  a  pur- 

rtiarges,  tap-in  fees  and  availability  fees.  ties?  If  not  Identify  the  facilities  for  wblch  chaser  to  receive  a  return  of  money  paid  in 

(111)    If   the  system   Is   proposed   but  not  permits  have  not  been  obtained.  *^^  ^^*"*  °^  5*^  f'^^'^'^^H^^ifu "^f.  ^n^ohi? 

competed,   give   the   estli^atS^  month    and          (vli)    Who   wUl   be  permitted   to   use   the  title  or>  the  developer  s  default  on  any  ob^^ 

year  of  completion  and  operation,  percentage  recreational  facilities  (e.g..  lot  owners,  guests,  gatlon  which  would  otherwise  result  In  the 

currently  completed,  -who  is  responsible  for  employees  of  developer,  general  public,  etc.)  ?  purchaser  s  loss  of  that  money. 

■^..  "I 
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(vl)  If  the  developer  Is  furnishing  an  own- 
er's title  insurance  policy  to  the  purchaser, 
so  state.  If  not,  stato  that  If  the  purchaser 
wants  to  know  the  condition  of  title  to  his 
lot.  It  Is  his  responsibility  to  obtain  an  at- 
torney's title  opinion  or  a  title  Insurance 
policy. 

(vli)  Explain  any  prepayment  penalties  or 
privileges. 

(vlll)  Wbat  are  the  developer's  remedies 
against  a  defaulted  purchaser?  In  setting 
forth  this  information,  include  the  financial 
Impact  on  the  purchaser  as  well  as  the  nature 
of  the  remedies. 

(i)  Additional  Information.  This  sec- 
tion contains  paragraphs  and  statements 
concerning  various  miscellaneous  factors. 
Information  about  parts  1,  2  and  3  is  re- 
quired to  be  included  in  this  section. 

Include  discussions  of  any  of  the  topics 
m  4,  5,  6.  7.  and  8  Is  they  apply  to  the  sub- 
division. 

(1)  Property  Ovmers'  Association.  If  a 
property  owners'  association  Is  not  c^^eratlng 
or  planned.  Include  a  statement  to  that  effect. 
If  a  property  owners'  association  is  currently 
operating  or  Is  planned,  include  a  brief  dis- 
cussion about  It.  The  discussion  should  an- 
swer the  following  questions: 

(1)  What  is  the  name  of  the  organization? 
(11)  What  was  or  will  be  the  date  of  Its 

formation? 

(Ul)  What  are  or  will  be  the  functions  of 
the  association? 

(Iv)  Describe  the  capability  of  the  associa- 
tion to  meet  Is  present  or  planned  financial 
obligations. 

(V)  WlU  the  association  hold  archltecttiral 
control  over  the  subdivision? 

(vl)  Is  membership  voluntary?  What  are 
the  requirements  for  membership? 

(vli)  What  are  the  current  charges  for 
membership  and  the  provisions  for  increasing 
cbarges? 

(vlU)  What  Is  the  voting  right  of  each  lot 
purchaser? 

(Ix)  What  is  the  voting  right  of  the  de- 
vel<^)er? 

(X)  Is  or  will  the  association  be  lnd^)end- 
ent  of  the  developer? 

(2)  Resale  Program.  State  whether  the  de- 
veloper promises  to  resell  lots  for  purchasers, 
and,  if  so,  state  the  number  of  sales  during 
the  last  year  and  the  average  price.  Discuss 
any  restrictions  which  may  hinder'  a  pur- 
chaser in  selling  his  lot,  such  as  restrictions 
against  the  posting  of  signs. 

(3)  Financial  Information.  (1)  If  the  de- 
veloper has  incurred  an  operating  loss  or  defi- 
cit In  retained  earnings  during  the  last  year, 
so  state  and  provide  the  amounts.  If  the  fi- 
nancial condition  of  the  developer  is  such 
that  It  may  be  unable  to  complete  any  prom- 
ises or  proposals,  so  state  and  give  the  poten- 
tial impact  to  purchasers. 

(11)   Make  the  following  statement: 
Financial  statements  for  the  period   (in- 
sert data)  are  available  from  developer  entity 
upon  request. 


(4)  Violations,  bankruptcies  and  litigation. 
(1)  State  if  any  of  the  persons  who  hold  an 
ownership  interest  in  the  land  or  developer  or 
any  officer  or  director  of  the  developer  have 
been  disciplined,  debarred,  or  suspended  by 
any  governmental  body  or  agency,  or  indicted 
or  convicted  by  any  court  for  violation  of  a 
Federal,  State,  or  local  law  or  reeulation  in 
connection  with  activities  relating  to  land 
sales,  land  investment,  securities  sales,  con- 
struction or  sale  of  homes  or  home  improve- 
ments or  any  other  similar  or  related  activity. 
If  so,  describe  the  action. 

(11)  State  whether  within  the  last  13  years 
any  of  the  persons  who  hold  an  ownership 
interest  In  the  land  or  developer  or  any  offi- 
cer or  director  of  the  developer  filed  a  peti- 
tion in  bankruptcy  or  had  an  Involuntary 
petition  of  bankruptcy  filed  against  him  or 
been  an  officer  or  director  of  a  comjjany 
which  has  become  Insolvent  or  has  volun- 
tarily or  Involuntarily  filed  in  bankruptcy? 
If  so,  describe  the  action. 

(Ul)  List  all  litigation  of  which  the  de- 
veloper is  aware  which,  individually  or  in 
the  aggregate,  may  have  a  material  effect 
upon  the  developer  or  subdivision.  Sum- 
marize the  action.  An  amendment  should-  be 
filed  each  time  there  is  a  development  diiring 
the  course  of  such  litigation  which  may  cause 
a  material  change  to  the  developer  or  sub- 
division. 

(5)  Special  Improvement  Districts.  Briefly 
discuss  the  pertinent  information  concern- 
ing any  special  Improvements  districts.  The 
discussion  must  include  statements  concern- 
ing the  costs  and  assessments  to  each  lot 
owner,  the  nature  of  the  improvements  and 
the  voting  rights  of  tlie  lot  purchasers. 

(6)  Time  Sharing.  Describe  any  arrange- 
ments which  provide  for  purchasers  to  share 
ownership  of  the  lot. 

(7)  Foreign  Subdivisions.  If  the  owner  or 
developer  is  a  foreign  corporation  or  the  sub- 
division is  located  in  a  foreign  country,  In- 
clude any  of  the  following  statements  which 
are  applicable: 

(1)  The  oiwner  of  the  ftibdl vision  is  a  for- 
eign corporation.  You  may  have  to  seek  legal 
remedies  In  the  courts  of  a  foreign  country 
should  It  become  necessary  to  enforce  yotu- 
contract. 

(U)  The  subdivision  is  located  in  a  for- 
eign country  and  your  rights  to  your  prop- 
erty may  be  affected. 


(ilU  It  is  necessary  for  an  alien  to  obtain 
a  license  granted  by  the  Government  of 
I  insert  the  name  of  the  government  of  the 
country  where  the  property  Is  located )  before 
he  may  live.  work,  own  or  manage  a  busi- 
ness in  (insert  name  of  country).  (Describe 
the  procedures  for  obtaining  such  a  docu- 
ment and  state  the  length  of  time  that  It 
will  be  effective.) 

(iv)  It  Is  necessary  to  obtain  a  work  per- 
mit, license  to  do  business,  or  similar  docu- 
ment from  the  Government  of  (insert  the 
name  of  the  government  of  the  country 
where  the  property  is  located)  before  he  may 
live,  work,  own  or  manaze  a  business  in 
(Insert  name  of  country).  (Describe  the  pro- 
cedures for  obtaining  such  a  document  and 
state  the  length  of  time  that  it  will  be  ef- 
fective.) 

(8)  Leases.  Discuss  any  lease  provisions 
In  the  discussion  Include  answers  to  the  fol- 
lowing Questions: 

( 1 )  What  is  the  term  of  lease? 

(lU   Will  the  lease  be  recordable? 

(ItU  Can  the  owner's  or  developer's  credi- 
tors or  others  acquire  title  to  the  property 
free  of  anv  obligation  to  continue  the  lease? 
If  yes.  exolain. 

(Iv)  Describe  whether  rental  payments  are 
flat  sums  or  grraduated.  Describe  any  pro- 
vlslors  for  Increase  of  rental  payments  dur- 
ing thQ  term  of  the  lease. 

(V)  Are  there  any  provisions  in  le^se  pro- 
hibiting assignments  and /or  subletting?  If 
yes,  describe. 

(vl)  Summarize  termination  provisions  In 
the  lease. 

(vU)  Does  the  lease  prohibit  the  lessee 
from  mortpaelng  or  otherwise  encumbering 
the  leasehold? 

(vlll)  Win  lessee  be  permitted  to  remove 
Improvements  when  lease  expires? 

(j)   Cost  Sheet  and  Signature  Page. 

(1)  The  last  page  of  the  Property  Report 
shall  contain  cost  information,  agent  certi- 
fication and  purchaser  receipt,  prepared  In 
conformance  with  these  Instructions  and 
the  following  format : 

Cost  Shett  akb  Sicnatctu:  Pace 

This  cost  sheet  lists  all  costs  you  will  be 
obligated  to  pay.  including  the  purchase 
price  of  the  lot.  (Unit  headings  are  for 
Illustrative  purposes.) 


Units  I.  II 


T"nit  III       Pavable  tc 


Purchase  price  of  lot: 
1-tlme  charjtes: 

1.  Water  tap-in  (ee 

2.  Water  well  costs 

.■?.  Sewer  tap-in  fee 

4.  S<>ptlc  system 

5.  Electric  service. 

C.  Other  (identify) .' 

Total,  purchase  price. 

Additional   recurrinp    (monthly i    (annual'   charce?   exclusivi'   of 
utilities: 

1.  Taxes 

2.  Pues  and  aiwessments .. ...... . 

.1.  Recreational  facility  fees , -..•^., 

4.  fiarliage  and  trush  collection ;.., 

Total  (monthly  (annual)  pa >-mi"it       t^^.^.- 
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AGENT  CERTIFICATION 
I  certify  that  I  have  .rade  no  representations  to  the  person(s)  receiving 
this  Property  Report  contrary  to  the  information  contained  in  tr.is 
Property  Report. 

Lot Block .   Section _ 

Name  of  Salesperson 

Signature ^^^^ 


PURCHASER  RECEIPT 


IMPORTANT:  READ  CAREFULLY 
Name  of  Subdivision: 


Effective  Date: 


Th*  developer  must  give  you  a  copy  of  this  Property  Report  and  give  you 

„^!^ntMnttv  to  rl4d  it  before  you  sign  any  contract  or  agreement. 
Sv  SiSiJq  this  Jeclipt  you  acknJSledgi  that  you  have  received  a  copy 
5f  tJIpr^periy  Jeport  prepared  according  to  the  Rules  and  Regulations 
Sf  SI  bf?1ce  of  Interstate  Ldnd  Sales  Registration.  U.S.  Department  of 
Housing  and  Urban  Development. 


Received  by.... 
Street  Address. 
City 


.Date. 


.State Zip. 


Even  though  you  received  the  Property  Report  you  still  have  other  important 
rights  under  the  Interstate  Land  Sales  Full  Disclosure  Act. 


(3)  The  developer  or  its  agent  must  com- 
plete the  Cost  Sheet  schedule  and  agent  cer- 
tification in  the  presence  of  the  purchaser, 
unless  the  transaction  takes  place  through 
the  malls  with  no  personal  contact.  In  the 
latter  case,  the  schedule  and  certification 
should  be  completed  before  the  Property  Re- 
port is  delivered  to  the  purchaser.  The  person 
signing  shall  be  the  person  most  active  In 
dealing  with   the   prospective   purchaser. 

If  any  of  the  categories  on  the  Cost  Sheet 
do  not  apply  to  the  particular  subdivision  or 
transaction,  the  developer  or  agent  should 
write  "NONE"  In  the  blank. 
.  Parenthetical  notes.  If  necessary,  may  be 
added  between  the  Cost  Sheet  and  the  Re- 
ceipt, and  minor  modifications  to  the  Cost 
Sheet  format  may  be  permitted,  both  at  the 
discretion  of  the  Secretary. 

The  certification  and  receipt  on  the  bot- 
tom half  of  the  page  shall  be  trimmed  with 
a  red  border  one-eighth  Inch  In  size.  The 
original  shall  be  prepared  in  such  a  manner 
that  it  can  be  detached  and  retained  by  the 
developer  after  it  is  signed  by  the  purchaser 
and  so  that  the  purchaser  will  also  receive 
a  copy  of  the  receipt.  This  can  be  accom- 
plished by  designing  the  page  so  that  an 
overlay  covers  the  lower  area  of  the  page 
where  the  certification  and  receipt  is  printed. 
The  printing  on  the  overlay  and  the  under- 
lying part  of  the  page  should  be  identical  so 
that  a  carbon  can  be  Inserted  in  between  for 
the  signatures,  then  the  developer  can  re- 
move the  overlay  and  keep  it  for  his  files.  The 
developer  may  use  an  Identical  copy  of  the 
full  page  if  he  desires.  The  developer  shall 
retain  the  original  receipt  for  each  property 
report.  Upon  demand  by  the  Secretary,  the 
developer  shall,  without  delay,  mcUce  such 
files  available  for  inspection  by  the  Secretary, 


or  he  shall  file  copies  of  such  receipts  bls  the 
Secretary  may  specify. 

§  1710.108  Statement  of  Record — Addi- 
tional Information  and  Docunicata- 
tion. 


(a)   General  Information. 

(I)  Administrative  Information.  (1)  Is  this 
an  initial,  consolidated  or  amended  filing  for 
this  subdivision  with  the  Office  of  Interstate 
Land  Sales  Registration?  If  an  additional 
offering  of  lots  Is  being  consolidated  with  a 
previously  filed  effective  Statement  of  Rec- 
ord, identify  the  OILSR  filing  number  for 
the  original  Statement  of  Record. 

(II)  Are  you  submitting  dccumentaticMi  to 
support  a  request  for  an  exemption? 

(ill)  Has  a  Statement  of  Record  or  similar 
instrument  been  filed  In  any  state  or  states? 
List  the  state  or  states. 

(Iv)  Have  any  of  the  states  listed  In  3 
above  not  permitted  the  filing  to  become 
effective  or  suspended  the  filing?  If  yes.  give 
reasons  cited  by  the  state  and  also  the  devel- 
oper's reasons,  if  different  from  those  cited 
by  the  state. 

(v)  List  the  States  In  which  you  plan  to 
offer  lots  for  sale  or  lease.  Have  you  regis- 
tered or  do  you  plan  to  register  with  each  of 
these  states? 

(vi)  Has  the  developer  or  the  holder  of  any 
ownership  made  a  filing  with  U.S.  Securities 
and  Exchange  Commission  (SEC).  If  a  fil- 
ing has  been  made,  state  the  following: 

(A)  SEC  identification  number. 

( B )  Prospectus  name . 

(C)  DateoffiUng. 
(2)   Subdivision  Information.   (1)   What  is 

the  number  of  lots  in  this  offering?  Consoli- 
dated filings  shall  state  the  additional  lots 


being  offered  and  shall  state  the  total  num- 
ber of  lots  Included  In  previous  filings  on  that 
subdivision. 

(li)  What  Is  the  number  of  acres  In  this 
offering? 

(Hi)  What  Is  the  total  number  of  lots  to 
be  offered  in  the  entire  subdivision? 

(iv)  State  the'number  of  acres  owned,  the 
number  of  acres  under  option  or  similar  ar- 
rangement for  acquisition  of  title  and  the 
total  number  of  acres  to  be  offered,  pursuant 
to  the  same  common  promotional  plan. 

(v)  State  the  approximate  number  of 
dwellings  in  the  subdivision  at  the  time  of 
filing. 

(3)  Developer  Information.  (1)  List  the 
name,  address,  including  business  and  home 
address,  and  the  type  and  extent  of  Interest 
of  each  holder  of  any  ownership  interest  in 
the  land  included  in  this  offering.  (Individ- 
uals who  have  purchased  or  leased  lots  from 
the  developer  need  not  be  listed.)  If  the 
holder  is  other  than  an  individual,  name  the 
tyi>e  of  legal  entity  and  list  the  Interest  and 
extent  thereof,  of  each  principal.  "Principal" 
means  any  person  or  entity  having  a  10  per- 
cent or  more  financial  interest. 

(il)  If  the  developer  does  not  own  an  in- 
terest in  the  land,  list  name  and  address  of 
each  individual  or  entity  having  an  owner- 
ship intereet  In  the  developer.  If  the  devel- 
oper is  not  an  individual,  name  the  type  of 
legal  entity  and  list  the  ownership  interest 
of  each  principal.  "Principal"  means  any 
person  or  entity  having  a  10  percent  or  more 
financial  interest. 

(Ill)  List  the  principal  officers  and  direc- 
tors and  authorized  agent  of  the  developer 
and  the  business  and  home  address  of  each 
officer.  The  authorized  agent  shall  be  a  resi- 
dent of  the  U.S. 

(iv)  Are  any  of  the  persons  listed  in  1,  2 
or  3  above  directly  or  indirectly  Involved  in 
any  other  subdivision?  If  so,  identify  the 
person  and  subdivision  by  name,  location  and 
OILSR  number. 

(V)  Is  the  developer  a  subsidiary  corpora- 
tion? If  so.  Identify  the  parent  company  by 
nBune  and  address.  Is  the  parent  company  or 
any  of  Its  subsidiaries  directly  or  Indirectly 
involved  in  any  other  subdivision?  If  so, 
identify  the  subdivision  name,  location, 
OILSR  number  or  numbers  and  date  of  fil- 
ing. 

(4)  Supporting  Documentation.  (1)  Sub- 
mit a  general  plan  including  a  map  or  plat 
showing  the  total  land  owned  or  under  op- 
tion or  other  similar  arrangement  for  acqui- 
sition of  title  to  the  land.  On  the  map.  delin- 
eate the  land  included  in  this  offering  and 
the  land  upon  which  recreational  and/or 
other  common  facilities  will  be  located. 

(11)  If  the  developer  is  a  corporation,  sub- 
mit a  copy  of  the  articles  of  incorporation 
with  all  amendments.  If  the  developer  Is 
a  partnership,  unincorporated  association. 
Joint  stock  company,  or  any  other  form  of 
organization,  submit  copies  of  articles  of 
partnership  or  association  and  all  other  doc- 
uments relating  to  its  organization. 

(ill)  If  the  authorized  agent  is  other  than 
the  developer  himself,  submit  documentation 
showing  the  appointment  and  authority  of 
the  individual  designated  as  authorized 
agent. 

(b)  Subdivision  Characteristics  and 
Climate. 

( 1 )  Submit  two  copies  of  the  current  Geo- 
logical Survey  topographic  map  or  maps  of 
the  largest  scale  available  from  the  United 
States  Geological  Survey  with  an  outline  of 
the  entire  subdivision  and  this  offering 
clearly  indicated.  Photo  or  xerox  copies  made 
by  the  developer  are  not  acceptable.  Do  not 
shade  the  area  on  the  maps  which  have  been 
outlined. 
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(3)  Submit  a  copy  of  the  local  authority's 
approval  of  the  developer's  plan  to  control 
sou  erosion,  sedlmentaUon  and  periodic 
flooding. 

(3)  If  drainage  faciUtles  are  proposed,  but 
not  yet  completed,  submit  the  foUovlag: 

(1)  A  copy  of  a  bond  or  escrow  agreement 
to  assure  completion  of  the  facilities. 

(U)  A  synopsis  of  the  proposed  plans, 
which  must  Include : 

(A)  A  description  of  the  system  of  collec- 
tion of  surface  waters; 

(B)  A  description  of  the  steps  to  be  taken 
to  control  soil  erosion  and  sedimentation; 
and 

(C)  The  estimated  cost  of  the  proposed 
facilities. 

(c)  Land  Use  Control. 

(1)  Identify  the  Federal,  state  and  local 
agencies  or  similar  organizations  which  have 
the  authority  to  regulate  or  issue  permits, 
approvals  or  licenses  which  may  have  a  ma- 
terial effect  on  the  developer's  plans  with 
respect  to  the  proposed  division  of  the  land, 
facilities,  proposed  faclUtles.  common  areas. 
Improvements  or  proposed  Improvements  to 
the  subdivision.  State  what  permits,  ap- 
provals or  licenses  are  required  by  these 
agencies  and  whether  they  have  been  ob- 
tained by  the  developer. 

If  no  agency  regulates  the  division  of  the 
land  or  issues  any  permits,  approvals  of  li- 
censes with  respect  to  Improvements,  so 
state. 

Your  answer  shaU  specifically  address  It- 
self to  the  areas  of  environmental  protection 
agencies,  environmental  impact  statements. 
Corps  of  Engineers  permits  to  construct, 
dredge,  bulkhead,  affect  the  flow  of,  or  other- 
wise change  or  affect  bodies  of  water  within 
or  around  the  subdivision.  Also,  include  any 
permits  or  licenses  Issued  or  required  by 
Water  Resources  Boards  or  pollution  control 
boards,  river  basin  conlmlsslons,  conservation 
agencies,  or  other  similar  organizations  or 
entitles. 

(2)  Submit  two  copies  of  a  recorded  plat 
map.  If  the  plat  has  not  been  recorded.  In- 
clude a  map  prepared  to  scale,  showing  the 
proposed  division,  lot  dimensions,  and  their 
relation  to  proposed  and  existing  streets  and 
roads.  The  plat  shall  contain  sufficient  engi- 
neering data  to  enable  a  siureyor  to  locate 
the  lots.  The  unrecorded  plat  should  con- 
tain the  approval  of  the  local  authorities. 
The  map  must  show: 

(I)  The  lot  dimensions  in  the  standard 
unit  of  measure  used  where  the  land  is  lo- 
cated. 

(II)  Each  of  the  lots  and  any  existing  or 
proposed  common  areas  or  facilities  must  be 
clearly  delineated  on  the  map. 

(ill)  Any  encroachments  or  rights-of-way, 
on  or  over  the  land,  should  be  shown  ca-  noted 
on  the  map. 

(iv)  If  the  land  is  described  by  metes  and 
bounds,  or  by  lands  of  adjoining  owners, 
abutting  streets,  ways.  etc..  its  boundaries 
should  be  defined  on  the  map  by  courses,  dis- 
tances and  monuments,  natural  or  other- 
wise, and  the  ownership  and  contiguous 
boundaries  of  adjoining  lands  and  names  of 
abutting  streets,  wajj^,  etc. 

(V)  If  it  is  necessary  to  IdenUfy  the  land 
with  VS.  patent  or  a  State  grant  which  Is 
the  source  of  title,  a  map  of  the  land  being 
offered  sihould  be  superimposed  on  a  copy 
of  the  map  of  the  U.S.  survey  or  State  grant. 

(vi)  If  the  land  being  offered  is  part  of 
a  larger  tract  described  in  an  abstract,  it 
should,  when  necessary  for  its  identification, 
be  shown  drawn  to  a  common  scale  on  a  map 
showing  the  larger  tract  and  any  successive 
diminishing  tracts. 

(vll)  Flood  plains  and/or  any  fiood  con- 
trol easements  which  affect  the  subdivision 


PIOPOSED  RULES 

shall  be  IdenUfied  and  clearly  delineated  on 
the  plat  map. 

(vlU)  The  map  shall  be  prepared  by  a  li- 
censed surveyor  or  engineer. 

(ix)  Tbe  developer  shall  place  an  X  on 
each  lot  on  the  plat  which  Is  Included  In 
this  offering  and  shall  state  the  number  of 
lots  included  on  each  page  of  the  plat  in 
the  lower  right-hand  corner. 

(3)  Submit  a  copy  of  the  permits,  licenses, 
advisory  opinions,  or  similar  documents  ob- 
tained from  the  Federal,  State,  or  local  agen- 
cies which  are  authorized  to  regulate  or  is- 
sue permits  or  licenses  regarding  the  devel- 
oper's plans  concerning  division  of  the  land, 
facilities,   common   areas  or   Improvements. 

(4)  Submit  a  copy  of  any  environmental 
impact  study  for  UUs  subdivision  which  has 
been  prepared  by  the  developer  or  any  gov- 
ernment agency. 

(d)  Roads. 

(1)  If  the  developer  is  to  complete  access 
roads,  submit  a  copy  of  any  contracts,  bonds 
or  escrow  agreements  which  guarantee  com- 
pletion. If  the  access  roads  are  to  be  com- 
pleted by  the  local  government,  submit  a 
copy  of  a  letter  frrtn  the  local  authorities 
setting  forth  the  plan  for  completion  of  ac- 
cess rocMls  and  maintenance. 

(2)  Submit  copies  of  contracts  for  the 
completion  of  the  road  system  within  the 
subdivision  and  copies  of  the  bond  or  escrow 
agreements  to  assure  completion. 

(3)  Submit  a  copy  of  a  letter  from  the 
local  authority  setting  forth  the  plan  for 
maintenance  of  the  road  system  within  the 
subdivision. 

(4)  If  the  roads  are  not  complete,  sub- 
mit a  syn(^>sls  of  the  prc^iosed  plans  for 
construction  of  the  roads  in  this  offering.  The 
synopsis  shall  specifically  Include  but  need 
not  be  limited  to  the  estimated  cost  of  the 
street  system. 

(e)  mmties. 

(1)  Water,  (i)  Submit  a  copy  of  a  letter 
from  the  vrater  supplier  stating  that  he  will 
supply  the  water,  if  applicable. 

(li)  Submit  a  copy  of  an  engineer's  re- 
port or  hydrologlcal  s\u-vey  indicating  the 
source  and  quantity  of  the  water.  This  re- 
port or  survey  shall  Include  a  statement  of 
whether  the  water  supply  is  sufficient  to 
serve  the  anticipated  total  population  of  the 
subdivision  based  upon  the  general  plan 
submitted. 

(ill)  Submit  a  copy  of  a  letter  or  report 
from  a  cognizant  health  officer  which  in- 
cludes an  analysis  in  layman's  language  of 
the  chemical  quality  and  bacteriological  pu- 
rity of  water. 

(iv)  If  water  is  to  be  supplied  by  a  cen- 
tral distribution  system,  submit  the  fol- 
lowing : 

(A)  A  a^y  of  bond  or  escrow  agreement 
to  assure  completion  of  the  system,  if  any. 

(B)  If  not  complete,  describe  the  capacity 
of  the  system,  storage  faciUtles  and  the  es- 
timated cost  of  the  system. 

(C)  A  cony  of  any  membership  agree- 
ment or  similar  documents  or  contract.  If 
any.  by  which  the  lot  purchaser  will  be 
required  or  permitted  to  use  the  services  of 
the  vrater  supplier. 

(v)  If  water  is  to  be  supplied  by  individ- 
ual, private  wells,  submit  a  copy  of  a  letter 
.from  a  well  drilling  company  or  contractor 
stating  the  estimated  cost  of  Installing  an 
individual  weU.  including  pump  and  all 
necessary  equipment. 

(2)  Sewage  Diipoaal.  (1)  Submit  a  copy  of 
a  letter  from  the  entity  providing  sewage 
service  stating  that  he  will  supply  the  serv- 
ice. 

(11)  If  sewage  disposal  Is  to  be  provided  by 
a  central  system,  submit  the  following: 

(A)  A  copy  of  a  bond  or  escrow  agreement 
to  assure  completion  of  the  system,  if  any. 
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(B)  A  description  of  tlM  proposed  plana 
for  construction  of  tbe  system  if  not  com- 
plete, including  a  deKrlpUon  of  the  type 
of  plant  treatment  and  outfall  location  and 
the  estimated  cost  of  the  sysum. 

(C)  A  copy  of  any  memberahlp  agreement 
or  similar  documents  or  contract  by  which 
the  lot  purchaser  will  be  required  or  per- 
mitted to  use  the  services  of  the  sewue 
supplier. 

(lU)  If  sewaged  disposal  Is  to  be  provided 
by  individual  on-site  systems  or  if  such 
syst?ms  will  be  permitted  In  the  sutKll vision 
submit  the  following: 

(A)  A  copy  of  a  letter  from  the  local 
health  authorities  stating  the  methods  of 
on-site  sewage  disposal  which  will  be  per- 
mitted. 

(B)  A  copy  of  a  letter  or  report  from  the 
local  health  authorlUee  sUtlng  that  each 
and  every  lot  in  the  subdivision  has  been 
tested  and  approved  for  the  installation  of 
an  on-site  sewage  disposal  system. 

(C)  A  copy  of  a  letter  from  a  contractor 
slating  the  estimated  cost  of  InsUUlng  an 
on-site  system  on  a  lot. 

(3)  Electricity,  (i)  Submit  a  copy  of  a  let- 
ter from  the  electric  company  sUting  under 
what  conditions  service  will  be  supplied  in- 
cluding when  It  wui  supply  the  electricity 
and  at  what  costs. 

(11)  Submit  a  copy  of  the  contract  between 
the  developer  and  a  third  party  for  construc- 
tion of  electrical  facllltlee  and  any  bond  » 
escrow  to  assure  compleUon  of  the  facilities. 

(4)  Telephone.  Submit  a  copy  of  a  letter 
from  the  telephone  company  stating  the  con- 
ditions for  providing  service. 

(5)  Gat.  Submit  a  copy  of  a  letter  from 
the  gas  company  stating  under  what  condi- 
tions, and  when  and  at  what  costs  the  service 
wUl  be  provided. 

(6)  Garbage  and  Trash  Disposal.  Submit  a 
copy  of  a  letter  from  the  company  or  govern- 
ment agency  which  shall  provide  garbage  and 
trash  collection  service  stating  that  it  wUl 
supply  the  service. 

<f)  Recreational  and  Common  Facili- 
ties. 

( 1 )  Submit  a  copy  of  any  contract  for  con- 
struction of  the  facilities  and  any  bond  or 
escrow  arrangements  to  assure  their  comple- 
tion. 

(2)  If  the  facilities  are  not  complete  de- 
scribe the  faciUty  and  give  the  dimensions 
and  the  estimated  cost. 

(g)  Local  Services.  No  Information  re- 
quired. 

(h)  Title. 

( I )  Submit  title  evidence  in  one  of  the  fol- 
lowing forms: 

(i)  A  signed  owners  policy  of  tlUe  Insur- 
ance, a  guaranty  or  guarantee  of  title,  or 
similar  Instrument  Issued  by  a  title  company 
duly  authorized  by  law  to  Issue  such  instru- 
ments in  the  State  in  which  the  subdivision 
is  located  ( the  title  policy  or  similar  instru- 
ment must  guarantee  the  UtXv  to  the  sub- 
division); or 

(II)  A  signed  legal  opinion  stating  the  con- 
dition of  title,  prepared  and  signed  by  an 
attorney  at  law  experienced  In  tbe  examina- 
tion of  UUes  and  a  member  of  the  Bar  In  the 
State  in  which  the  property  U  located.  Title 
opinions  which  limit  liability  are  not  accept- 
able to  satisfy  the  requirements  of  this  part. 
The  title  evidence  shall  be  dated  no  earlier 
than  20  business  days  preceding  the  date  of 
this  filing.  If  the  title  evidence  Is  dated  ear- 
lier than  20  days  prior  to  the  date  of  filing  or 
the  title  evidence  does  not  contain  all  of  the 
InformaUon  reqxilred  by  this  part,  the  devel- 
oper may  submit  an  attorney's  opinion  of 
title  covering  the  period  from  the  date  of  the 
title  evidence. to  a  date  no  earlier  than  20 
business  days  preceding  the  date  of  the  filing. 
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The  tlUe  evidence  shall  include: 

(A)   An  adequate  legal  description  accept- 
able to  the  political  subdivision  for  conveying 
the  land  included  In  this  offering.  The  title 
evidence  shall  include  a  separate  legal  de- 
scription of  the  property  upon  which  there 
Is  or  will  be  located  any  common  areas  or 
facilities  which  will  be  known  or  advertised 
as  being  available  for  the  benefit  or  use  of 
purchasers  of  lots.  The  legal  description  shall 
specifically    identify    as    individual    parcels, 
each  of  the  lots  included  in  this  offering. 
If  the  filing  Is  based  on  a  proposed  division 
of  the  land,  the  title  evidence  shall  include 
a  description  of  the  perimeters  of  the  pro- 
posed  division   of   land.   If   at  the   time   of 
recordation  or  transfer,  the  legal  description 
Is  discovered  to  be  In  error,  or  Is  changed, 
an  amendment  must  be  filed  correcting  the 
statement   of   record.   The   legal    description 
shall  reference  the  plat  maps  included  in  the 
Statement  of  Record  and  specifically  state 
the  status  of  the  legal  and  equitable  title 
with    respect   to    the   land    Included    within 
those  plats.  The  reference  to  the  recorded 
plat  nuips  shall  be  a  suflRclent  legal  descrip- 
tion If  those  plats  clearly  delineate  the  lots 
and  any  common  areas  or  facilities.  Reference 
to  a  proposed  plat  shall  be  a  sufficient  legal 
description   if  those  plats  clearly  delineate 
the  lots  and  any  common  areas  or  facilities 
and  Include  an  accurate  description  of  the 
perimeters  of  the  proposed  division  of  the 
land. 

(B)  The  name  of  the  person (s)  or  other 
legal  entity (les)  holding  fee  title  to  the 
property  described. 

(C)  The  name  of  any  personfs)  or  other 
legal  entity  (les  I  holding  a  leasehold  estate 
or  other  interest  of  record  In  the  property 
described. 

(D)  A  lining  of  any  and  all  exceptions 
or  objections  to  the  title,  estate  or  Interest 
of  the  person(s)  or  legal  entlty(les)  referred 
to  In  (B)  or  (C)  above.  Including  any  en- 
cumbrances, easements,  covenants,  condi- 
tions, reservations,  limitations  or  restrictions 
of  record.  (Any  reference  to  exceptions  or 
objections  to  title  shall  Include  specific  ref- 
erences to  the  Instruments  In  the  public 
records  upon  which  the  exception  Is  based.) 
When  an  objection  or  exception  to  title  af- 
fects less  than  all  of  the  property  Included 
In  this  offering,  the  title  evidence  should 
specifically  note  which  lots  are  affected. 

(E)  Copies  of  all  Instruments  In  the  pub- 
lic records  specifically  referred  to  In  (D) 
above.  (Abstracts  of  such  Instruments  are 
acceptable  if  prepared  by  an  attorney  or 
professional  or  official  abstractor  qualified 
and  authorized  bv  law  to  prepare  swid  certify 
to  abstracts  and  If  the  abstracts  contain 
the  material  portion  of  the  recorded  instru- 
ments to  determine  the  nature  and  effect 
of  such  Instruments.) 

(P)  A  statement  as  to  whether  there  is  a 
holder  of  an  ownership  Interest  In  land  other 
than  the  developer.  If  so.  include  documen- 
tation which  evidences  the  developer's  au- 
thorization to  develop  and/or  sell  the  land. 

(O)  State  whether  the  blanket  encum- 
brances. If  anv.  contain  release  nrovUlons. 
State  the  leeal  sufficiency  of  those  release 
provisions  with  resoect  to  t>'e  protection  of 
lot  purchasers.  State  whether  tho«^  rlehts 
are  personal  In  natyre  and  may  be  termi- 
nated by  a  foreclosure  nurchaser  or  Whether 
they  run  with  the  land  State  whether  the 
release  provisions  are  a  matter  of  oubllc  rec- 
ord. If  so,  list  the  recordation  data. 

(Ml)  A  statement  of  which  nubile  records 
were  searched.  A  search  must  be  made  of  all 
public  records  which  mav  contain  documents 
affecting  title  to  the  land  or  developer's  abil- 
ity to  deliver  marketable  title.  The  search 
must  cover  a  period  of  at  lea^t  60  years  and 
include  an  examination  of  at  least  the  fol- 
lowing : 

(A)  The  records  of  the  recorder  of  deeds 
or  similar  authority; 
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(B)  U.S.  Internal  Revenue  Liens; 

(C)  The  records  of  the  circuit,  probate,  or 
other  courts  including  Federal  courts  and 
bankruptcy  or  reorganization  proceedings 
which  have  jurisdiction  to  affect  the  title  to 
the  land; 

(D)  The  tax  records; 

(E)  Financing  statements  filed  pursuant 
to  the  Uniform  Commercial  Code  or  similar 
law.  If  It  Is  held  that  the  financing  state- 
ments do  not  affect  the  title  to  the  land, 
include  a  statement  of  the  legal  authority  for 
that  opinion. 

(2)  Submit  copies  of  any  trust  deeds,  deeds 
In  trust,  escrow  agreement  or  other  Instru- 
ment which  purports  to  protect  the  pur- 
chaser In  the  event  of  default  or  bankruptcy 
by  the  developer  on  any  instrument  or  in- 
struments which  create  a  blanket  encum- 
brance upon  the  property. 

(3)  Submit  a  copy  of  all  forms  of  contracts 
or  agreements  to  be  used  In  selling  or  leasing 
lots.  The  contracts  or  agreements.  Including 
promissory  notes,  must  contain  the  follow- 
ing language  in  boldface  type  (which  must 
be  distinguished  from  the  type  used  for  the 
rest  of  the  contract)  on  the  face  or  signature 
page  above  all  signatures:  "You  have  the 
option  to  void  your  contract  or  agreement 
by  notice  to  the  seller  If  you  did  not  receive 
a  Property  Report  prepared  pursuant  to  the 
rules  and  regulations  of  the  office  of  Inter- 
state Land  Sales  Registration,  U.S.  Depart- 
ment of  Housing  and  Urban  Development. 
In  advance  of,  or  at  the  time  of  your  signing 
the  contract  or  agreement.  If  you  received 
the  Property  Report  less  than  48  hours  prior 
to  signing  the  contract  or  agreement,  you 
have  the  right  to  revoke  the  contract  or 
agreement  by  notice  to  the  seller  until  mid- 
night of  the  third  business  day  following  the 
consummation  of  the  transacUon.  A  bu=lne« 
day  Ls  any  calendar  day  except  Sunday  and 
the  following  Business  holidays:  New  Year's 
Day,  Washington's  Birthday,  Memorial  Day, 
independence  Day.  Labor  Day,  Columbus  Day, 
Veteran's  Day,  Thanksgiving  and  Christmas." 

(I)  State  if  the  develooer  has  reserved  the 
right  to  exchange  or  withdraw  lots  after  a 
purchaser  has  .^igned  a  sales  contract  (e.g.. 
for  prior  sales,  fMlure  to  pass  credit  check). 
If  so,  indicate  this  authority  by  reference  to 
the  applicable  paragraph  In  the  sales  con- 
tract. ,  . 

(II)  State  if  there  Is  any  provision  glvlrjg 
purchasers  an  option  to  exchange  lots.  If  so. 
indicate  by  reference  to  the  applicable  para- 
graph in  the  sales  contract. 

(4)  Submit  a  copy  of  the  agreement,  if  not 
Included  In  the  sales  contract,  in  which  seller 
agrees  with  buyer  to  secure  the  release  of 
lots  from  any  blanket  encumbrance. 

(5)  Submit  copies  of  deeds  and  leases  by 
which  the  developer  will  lease  or  convey  title 
to  the  lots  to  purchasers  or  lessees. 

(6)  If  the  developer  knows  of  any  instru- 
ments not  of  record  which  if  recorded  would 
affect  title  to  the  subdivision,  copies  of  those 
Instruments  should  be  submitted.  i 

(i)   Additional  InfOTTnation.  I 

(I)  Property  Owners'  Association.  (1)  List 
the  current  officers  and  directors  of  the  as- 
sociation and  state  whether  any  of  these 
persons  are  officers  or  employees  of  the  de- 
veloper. 

(II)  If  the  association  has  been  formed  as  a 
legal  entity,  copies  of  articles  of  associa- 
tion and  bylaws  or  similar  documents  and  a 
statement  from  the  appropriate  State  au- 
thority confirming  that  the  charter  Is  In 
effect.  If  not  formed,  attach  proposed  arti- 
cles of  association  and  bylaws  or  similar 
documents. 

(ill)  Submit  a  copy  of  membership  agree- 
ment or  similar  documents. 

(Iv)  Submit  financial  statements  If  a 
Property  Owners'  Association  exists;  other- 
wise submit  a  statement  of  potential  ex- 
penses and  receipts.  If  the  developer  has  no 


control  over  the  association  and  cannot  ob- 
tain this  Information,  so  state. 

(2)  Resale  PTogram.  No  documentation  re- 
quired. 

(3)  Financial  Information.  (I)  Submit  a 
copy  of  the  developer's  financial  statements 
for  the  last  full  fiscal  year  prepared  by  an 
independent  account  and  Interim  statements 
for  a  period  up  to  the  most  recent  practicable 
date.  Generally  these  statements  should  be 
no  more  than  six  months  older  than  the  date 
of  the  filing  of  the  last  pre-effectlve  amend- 
ment. Copies  of  financial  statements  must  be 
made  available  to  prospective  and  past  pur- 
chasers upon  request.  These  financial  state- 
ments must  Include  a  balance  sheet,  state- 
ment of  profit  and  loss  and  a  statement  of 
changes  in  financial  condition  and  shall  be 
prepared  In  accordance  with  generally  ac- 
cepted accounting  principles,  as  prescribed  by 
the  American  Institute  of  Certified  Public 
Accountants.  The  fiscal  year  statements  must 
be  prepared  and  audited  by  an  Independent 
licensed  public  accountant  and  shall  include 
a  certified  opinion  unless  one  of  the  follow- 
ing criteria  is  met: 

(A)  The  aggregate  price  of  the  lots  offered 
pursuant  to  the  common  promotional  plan 
equals  $1,500,000  or  less  and  there  are  fewer 
than  three  hundred  lots  In  the  subdlvUlon 
or 

(B)  All  facilities  and  utilities  necessary  to 
make  the  lots  immediately  useable  as  home- 
sites  have  been  completed  and  free  and 
clear  title  is  available  at  the  time  of  sale. 
Interim  statements  may  be  unaudited  and 
prepared  by  company  personnel.  If  the  ac- 
countant refuses  to  render  a  certified 
opinion,  disclaims  any  opinion,  or  otherwise 
qualifies  his  opinion,  the  Secretary,  at  her 
discretion,  niay  accept  the  statements  and 
require  such  additional  disclosure  as  she 
deems  necessary  In  the  public  Interest  or  for 
the  protection  of  purchasers. 

If  the  last  full  fiscal  year  has  ended  within 
the  last  90  days  and  audited  statements  are 
not  yet  available,  the  developer  may,  at  his 
option,  submit  a  copy  of  audited  statements 
for  the  previous  full  fiscal  year,  plus  un- 
audited statements  for  the  period  up  to  the 
most  recent  practicable  date  (generally  no 
older  than  six  months) . 

The  developer  shall  submit  new  financial 
statements  anytime  that  they  disclose  there 
may  be  change  having  a  material  adverse 
effect  upon  the  developer  or  lot  purchasers 
but  in  no  event  shall  the  developer  fall  to 
file  new  statements  every  24  months.  This 
provision  does  not  relieve  a  developer  from 
the  responsibility  for  filing  other  amend- 
ments to  disclose  material  changes.  Develop- 
ers who  file  audited  statements  must  con- 
tinue with  audited  statements  throughout 
the  duration  of  the  registration. 

If  the  developer  is  newly  formed  or  In  the 
development  stages  and  has  not  had  any 
significant  operating  experience,  an  un- 
audited or  audited  balance  sheet  and  state- 
ment of  receipts  and  disbursements  of  funds 
may  be  submitted.  However,  within  120  days 
after  the  end  of  the  first  full  fiscal  year,  the 
developer  shall  comply  with  the  require- 
ments of  this  part  for  audited  and  certified 
statements. 

If  the  developer  is  a  subsidiary  company 
anl  does  not  have  audited  financial  state- 
ments, the  Secretary  may  permit  the  use 
of  the  audited  and  certified  statements  of 
the  parent  company,  provided  that  those 
statements  are  accompanied  by  an  uncondi- 
tional guaranty  that  the  parent  shall  per- 
form and  fulfill  the  obligations  of  the  sub- 
sidiary. If  this  procedure  Is  adopted,  then 
the  developer  shall  submit  the  following: 

The  unaudited  financial  statements  of  the 
subsidiary. 

The  audited  and  certified  financial  state- 
ments of  the  parent  company. 

A  properly  executed  guaranty  In  the  form 
set  forth  in  a  form  acceptable  to  the  Secre- 
tary. 
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(11)  Describe  the  financing  plan  or  plana 
that  have  been  or  are  to  be  used  In  financing 
the  on-site  and  off-site  Improvements  pro- 
posed in  the  statement  of  record.  Also,  de- 
scribe the  financing  plan  that  Is  to  be  used, 
and  by  whom.  In  the  offering  of  lots  for 
sale  In  this  subdivision.  Describe  fully  any 
other  financing  plan,  and  with  whom,  which 
may  affect  title  to  the  lots,  which  Is  i.ot 
covered  above  or  elsewhere  In  this  state- 
ment of  record. 

(4)  Violations.  Bankruptcies  and  Litiga- 
tion. Submit  a  copy  of  the  documents  In- 
volved In  the  actions  listed  In  Violations, 
Bankruptcies  and  Litigation  referenced  in 
the  Property  Report  or  If  not  noted  In  the 
Property  Report,  any  action  arising  under 
the  Interstate  Land  Sales  Full  Disclosure 
Act.  This  Includes,  but  Is  not  limited  to, 
copies  of  the  following: 

A.  Complaint; 

B.  Answer; 

C.  Decision  or  other  disposition. 

(6)  Special  Improvement  Districts:  No 
documentation  required. 

(6)  Time  Sharing:  No  documentation  re- 
quired. 

(7)  Foreign  Subdivisions:  No  documenta- 
tion required. 

(8)  Leases:  Documentation  Included  in 
Title  section. 

(9)  Methods  of  Sale  and  Proposed  Range 
of  Selling  Prices  or  Rents.  (1)  Describe  the 
advertising  and  promotional  media  and 
methods  to  be  used  in  connection  with  the 
sale  or  lease  or  offers  to  sell  or  lease  lots 
In  the  subdivision. 

(II)  Will  the  developer  only  make  on-site 
sales  or  sales  be  made  sight  unseen? 

(III)  Does  developer  have  his  own  sales 
staff  or  has  he  contracted  with  a  marketing 
or  sales  organization?  Give  the  name  and 
address  of  the  marketing  or  sales  orga- 
nization and  list  the  names  and  addresses  of 
Its  principals. 

(iv)  What  Is  the  range  of  selling  prices 
or  rents  for  lots  In  the  subdivision? 

(V)  Cc^les  of  all  advertising  material  used 
to  prcHnote  the  subdivision.  This  material 
shall  Include  but  need  not  be  limited  to  the 
following : 

(A)  Newspaper  and  magazine  advertise- 
ments; 

(B)  Promotional  letters  which  are  given 
or  sent  to  purchasers; 

(C)  The  text  of  any  radio,  television,  or 
billboard  advertisements;    and 

(D)  Promotional  maps,  brochures  and 
handbUlB. 

(10)  Taxes  and  Assessments — (1)  Before 
Taking  TitU.  (A)  Is  the  lot  purchaser  re- 
qiUred  to  pay  any  pr<^3erty  taxes  or  special 
assessments  to  any  municipal,  governmental 
or  public  body  after  signing  the  contract 
to  purchase,  and  prior  to  delivery  of  an 
executed  deed?  If  so,  itemize  the  amounts 
or  rates  to  be  paid  and  to  whom  they  must 
be  paid. 

(B)  Is  the  lot  purchaser  required  to  pay 
any  assessments,  dues  or  other  payments  to 
the  developer  or  any  organization  or  entity 
(other  than  a  Property  Owner's  Association) 
for  the  maintenance  of  common  facilities 
or  other  purposes  after  signing  the  contract 
to  purchase,  and  prior  to  delivery  of  an 
executed  deed?  If  so.  Itemize  the  amounts  or 
rates  to  be  paid  and  to  whom  they  must  be 
paid. 

C<i)  After  Taking  Title.  (A)  Is  the  lot 
purchaser  required  to  pay  any  property  taxes 
or  special  assessments  to  any  municipal 
governmental  or  pubUc  body  after  signing 
the  contract  to  purchase,  and  prior  to  de- 
livery of  an  executed  deed?  If  so.  Itemlae  the 
amounts  or  rates  to  be  paid  and  to  whom 
they  must  be  paid. 

(B)  Is  the  lot  purchaser  required  to  pay 
any  assessments,  dues  or  other  payments  to 
the  developer  or  other  organization  (other 
than   a  Property   Owner's  'Association)    for 
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the  maintenance  of  common  facilities  or 
other  purposes  after  signing  the  contract 
to  purchase  and  after  delivery  of  an  executed 
deed?  If  so.  Itemize  the  amounts  or  rates  to 
be  paid  and  to  whom  they  must  be  paid. 

(j)  Cost  Sheet  and  Signature  Page. 

Submit  a  sample  Cost  Sheet  and  Signature 
Sheet  which  has  been  completed  with  regard 
to  a  typical  lot  In  the  subdivision. 

(k)   Affirmation. 

The  affirmation  shall  be  signed  by  tht 
developer's  senior  executive  officer  or  his 
duly  authorized  agent.  The  affirmation  will 
appear  as  set  forth  in  $  1710.105(a)  Format, 
Statement  of  Record. 

§  1710.110      .Annual   Notice  requirement 
for  Statement  of  Record. 

By  January  31  of  each  calendar  year,  a 
developer  registered  pursuant  to  §  1710.20 
or  §  1710.25  shall  submit  for  each  of  his 
registered  subdivisions  a  short  notice 
which  will  become  part  of  the  statement 
of  record  containing  the  following 
information : 

(a)  Subdivision  name  and  location; 

(b)  Developer's  name,  address  and  tele- 
phone number; 

(c)  OILSR  number; 

(d)  Effective  date  of  most  recent  filing 

(e)  Either: 

(1)  A  statement  that  the  developer  Is  still 
engaged  in  land  sales  at  the  subject  sub- 
division, and  either  that  no  material  changes 
have  occurred  since  the  most  recent  filing  or 
that  amendments  are  being  submitted  to  re- 
flect material  changes  in  the  present  regis- 
tration; or 

(2)  A  statement  that  the  developer  Is  no 
longer  engaged  in  land  sales  at  the  subject 
subdivision  and  requests  suspension  of  the 
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registration  for  the  subject  subdivision;  such 
a  suspension  shall  become  effective  upon 
counter-signature  on  the  notice  by  the  Sec- 
retary or  his  designee,  a  copy  of  which  wlU 
be  mailed  to  the  developer. 

(fl  The  Notice  shall  be  signed  by  the 
senior  executive  officer  of  the  developer  In  a 
signature  line  above  his  typed  name  and  titl» 

10.  Section  1710.115  is  proposed  to  be 
amended  as  follows: 

§  1710.115      State    property    report    dis- 
claimer. 

If  the  developer  is  filing  with  the  OfHce 
of  Interstate  Land  Sales  Registration. 
Department  of  Housing  and  Urban  De- 
velopment, pursuant  to  §  1710.25.  the 
statement  required  by  this  section  must 
be  affixed  to  the  front  of  the  State  prop- 
erty report  prior  to  the  report's  delivery- 
to  each  purchaser.  With  the  exception 
of  size,  the  statement  shall  be  In  a  form 
as  follows: 

PURCHASERS  SHOULD  READ  THIS  DOCU- 
ME>'T  BEFORE  SIONINO  ANYTHINO 

(Name  of  subdivision) 

(Developer's  Name) 

Federal  law  requires  that  you  receive  this 
information  prepared  by  the"  developer.  The 
information  contained  in  thU  Report  is  sub- 
ject to  change.  The  Department  of  Housing 
and  Urban  Development  has  not  given  ap- 
proval to  this  subdivision  nor  made  any 
determination  as  to  the  value  of  this  prop- 
erty, if  any.  ^ 

If  you  receive  this  Property  Report  less" 
than  48  hours  prior  to  signing  a  contract 
or  agreement,  you  have  until  midnight  of 
the  third  business  day  following  the  con- 
summation of  the  transaction  to  void  the 
contract  or  agreement  by  notice  to  the  seUer. 


Agent  Certifictticr, 

I  certify  that  I  have  rade  no  rccr?sert3tior,$  to  V-=  pcrscf-;)   rccivirg 
this  Property  Report  contrary  to  tr.a   inforr.ation  cc^taired  ir  this' 
Property  Report. 


Lot 


Block 


Section 


Name  of  Sa1espe)*son  

Signature Date. 


Purchaser  Receipt 


^KPORTAUT  READ  CAREFULLY 
Name  of  Subdivision; 


Effective  Date: 


The  developer  mst  give  you  a  copy  o'  this  Property  Report  and  give  you 
an  opportunity  to  read  it  before  you  sign  eny  contract  or  egraer^nt.     By 
signing  this  receipt  you  acknowledge  that  you  have  received'a  copy  of 
the  Property  Report  prepared  according  to  the  Rules  and  Reoulation-;  cf 
the  Office  of  Interstate  Land  Sales  Registration,  U.  S.   Department  of 
Housing  and  Urban  Development. 

Received  by Date 

Street  Address 

City state zip 

Even  though  you  received  the  Prooerty  Report  you  still   have  other  iimortart 
rights  under  the  Interstate  Lard  Sales  Full   Oisclosu'-e  Act. 
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The  statement  shall  be  on  a  separate  page 
and  shall  be  prepared  In  the  format  required 
by  §  17fo. 105(b)  (10) .  Final  printed  versions 
of  the  State  property  report  and  the  Property 
Report  disclaimer  shall  be  submitted  as  re- 
quired by  S  1710  105(b) (13) . 

The  language  at  the  top  of  the  page.  "PUR- 
CHASER SHOULD  READ  THIS  DOCUME>rr 
BEFORE  SIGNING  ANYTHING  ".  shall  be 
printed  In  '4  inch  red  type.  Below  that,  the 
name  of  the  subdivision  and  the  developer's 
name  should  appear  in  '4  inch  black  type. 
Following  that,  the  two  HUD  disclaimer  par- 
agraphs should  appear  In  'j  Inch  black  type. 

The  certification  and  the  receipt  on  the 
bottom  half  of  the  page  shall  be  trimmed 
with  a  red  border  one-eighth  inch  in  size.  The 
original  shall  be  prepared  in  such  a  manner 
that  it  can  be  detached  and  retained  by  the 
developer  after  it  is  signed  by  the  purchaser 
and  so  that  the  purchaser  will  also  receive 
a  copy  of  the  receipt.  This  can  be  accom- 
plished by  designing  the  page  so  that  an 
overlay  covers  the  lower  area  of  the  page 
where  the  certification  and  the  receipt  Is 
printed.  The  printing  on  the  overlay  and  the 
underlying  part  of  the  page  should  be  Iden- 
tlcal«so  that  a  carbon  can  be  inserted  In  be- 
tween for  the  signature,  then  »he  developer 
can  remove  the  overlay  and  keep  It  for  his 
flies.  The  developer  may  use  an  Identical  copy 
of  the  full  page  if  he  desires  The  developer 
shall  retain  the  original  receipt  for  each 
Property  Report.  Ujwn  demand  by  the  Sec- 
retary, the  developer  shall,  without  delay, 
make  such  files  available  for  inspection  by 
the  Secretary,  or  he  shall  file  copies  of  such 
receipts  as  the  Secretary  may  specify. 

The  Agent  Certification  must  be  completed 
by  the  developer  or  its  agent  in  the  pres- 
ence of  the  purcha.ser.  unless  the  transaction 
takes  place  through  the  mails  with  no  per- 
sonal contact.  In  the  latter  case,  the  cer- 
tification should  be  completed  before  the 
Property  Report  Is  delivered  to  .^he  pur- 
chaser. The  person  signing  shall  be.  the 
person  most  active  In  dealing  with  the  pros- 
pective purchaser. 

11.  Section  1710.120  is  amen(ded  as 
follows : 

§  1710.120     Statement  of  Record — Slate 
Bling. 

If  the  developer  is  filing  pursuant  to 
§  1710.25,  there  shaU  be  filed  with  the 
OfiQce  of  Interstate  Land  Sales  Registra- 
tion, Department  of  Housing  and  Urban 
Development,  a  statement  as  follows : 

Sec.  I.  State  Filings.  The  following  infor- 
mation shall  preface  the  State  Statement  of 
Record  or  similar  Instrument  and  shall  be 
done  in  accordance  with  the  format  and 
general  Instructions  set  forth  In  §  1710.105 
and  contain  the  Information  required  by 
11710.108(a),  General  Information,  and 
I  1710.108(1)  (3)  (1),    Financial    Information. 
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Sec.  II. a.  Submit  all  of  the  information,  affirms  and  represents  to  the  Secretary  that 

documentation,  and  certifications  or  affirma-  the  facts,  affirmations  and  method  of  opera- 

t.ons  submitted  to  the  State.  tlon  are  within  the  requirements  of  24  CPR 

B.  The  contracts  or  agreements  must  con-  1710.14(a)(2)    subparagraphs  (1),   (li),   (HI), 
tain    the    language    required    by     §1^10.108  (iv),and(v); 

(h)(3).  That  the  fee  accompanying  this  application 

C.  •  *  •  Is  in  the  amount  required  by  the  regulations 

of  the  Office  of  Interstate  Land  Sales  Regls- 
12.  Section  1710.125  is  amended  by  de-  tration. 
leting  the  current  provisions  and  insert- 
ing the  foUowing  new  provisions  in  lieu  -^t;')                          "("si^^tGre)". 

thereof:  | 'j;..-- 

§1710.125      Partial    Statement    of    Rec-  (corporate  seal                             (title) 

ord— request  for  exemption.  '^  applicable) 

D„«,,«„t„  t^r.  „.,  «.^orv,v,tir^,^  ^vHo,-  ^T-  on  Warninc I  SectloH  1418  of  the  Housing  and 

Requests  for  an  exemption  order  or  an  ^^^^^  Development  Act  of  1968  (82  Stat  598, 

exemption  advisory  opinion  pursuant  to  ^5  ^.s.c.  1717)   provides:   "Any  person  who 

S  1710.14  or  5  1710.15  shall  be  prepared  willfully  violates  any  of  the  provisions  of  this 

in    accordance    with    the    following    in-  title  or  the  rules  and  regulations  prescribed 

structions;  pursuant  thereto  •    •   •   shall  upon  convlc- 

„                               r,  „„  ,  tlon  be  fined   not  more  than   $5,000  or  Im- 

INSTRUCTIONS    FOR    COMPLETION    OF    PfTiA^  prisoned  not  more  than  5  years,  or  both." 

Statement    of    Record — Request   for   Ex-  '^                    j     »     .►•       j    /     mv.     *■ 

EMPTioN  Proposed  effective  date.  The  foregoing 

proposed     amendments    to    Part     1710 

The  partial  Statement  of  Record  shall  be  ^.q^j^  become  effective  60  days  after  the 

prepared    in    the    manner   shown    below   and  ^^       publication  with  respect  tO 

shall  contain  the  information  requested,  a.s  ■    ...   ,        ,             ,-j   i.    ,         •  ^     i-              j 

follows  initial  and  consolidated  registrations  and 

exemptions.    Existing    exemptions    and 

Employer's  IRS  No registrations  would  be  affected  as  fol- 

Developer   j^^g. 

Owner   

(a)   No  existing  exemption,  or  exemp- 

Statement^f  Record  ^^0^  ^  process,  is  affected; 

Name  of  subdivision (b)   A     developer     applying     for     an 

Location  exemption  after  the  date  of  publication 

Name  of  developer j^^^  ^^.^^^  ^^  ^^^  effective  date  may  apply 

Sor'^z^d  agent"!::::::::::::::::::::::::  ^or  an  exemption  under  either  the  pres- 

Authorized  agents  address ent  Or  the  amended  regulations; 

^  _         ,  .,  ,        ^,        V,  ,,  v,->  fiiow  fc)  A  developer  with  an  effective  reg- 

Part  I.  General  Information,  shall  be  filed  ....            i_           i.     .*            <.      •    1                 j. 

in  the  form  set  forth  in  §1710.108, a)   foi-  i/tration  who  submits  material,  except 

lowed  by  the  affirmation  and  agreement  as  set  for   a   consolidation,   after   the  effective 

forth  below:  date  of  these  regulations  or  the  regula- 

The  filing  of  this  information  does  not  pre-  tions  effective  December  1,  1973,  but  if 

elude    a    developer    from    filing    a    complete  he  opts  to  follow  these  regulations,  the 

Statement  of  Record.  If  the  developer  files  entire  registration  must  be  brought  into 

th^materlal  necessary  to  complete  the  State-  compliance " 

ment  of  Record,  the  date  of  filing  shall  be  *;             .'                      «.     .,. 

the  date  the  complete  Statement  of  Record  (d)    Registrations  effective  or  m  proc- 

is  received  by  the  Secretary.  ess  upon  the  effective  date  of  these  regu- 

,  lations  shall  in  any  case  comply  with 

Affirmation  and  Agreement  I    ., „,i„»; ;„    imo    rriv,„   „„„„j«„ 

these  regulations  in   1978.  The  specific 

I  hereby  affirm  that  I  am  the  developer  of  date  on  which  each  registration  must  be 

the  lots  herein  described  or  will  be  the  de-  f^^y   updated    to    these    regulations    in 

veloper  at  the  time  the  lots  are  offered  for  ^g^^g    j^    ^^^^    ^           ^^    anniversary 

sale  or  lease  to  the  public,  or  that  I  am  the  „„„.,     „-   .v,„  i„„t   „«:«„«.:„„  ^„<-»  ^r  4-v,= 

agent  authorized  bv  such  developer  to  com-  month  of  the  last  effective  date  of  the 

plete  this  statement  (if  agent,  submit  writ-  registration  or  amendments  thereto. 

ten  authorization  to  act  as  agent) ;  Issued  at  Washington.  D.C.,  January 

That  the  statements  contained  in  this  par-  _       „__ 

tlal   Statement  of  Record  and  any  supple-  ^''  ■'•^''• 

ment  thereto,  together  with  any  documents  CONSTANCE  B.  Newman, 

submitted    are    full,    true,    complete,    and  Assistant  Secretary  for  Consumer 

correct;  Affairs  and  Regulatory  Functions. 

That,  If  this  request  Is  filed  pursuant  to 

24  CFR  1710.14(a)(2)    the  developer  hereby  [FRDoc.77-2704  Filed  1-26-77; 9: 30  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Interstate  Land  Sales 
Registration 

[  24  CFR  Part  1720] 

[Docket  No.  R-T7-4461 

FORMAL  PROCEDURES  AND  RULES  OF 
PRACTICE 

Proposed  Rulemaking 

Notice  Is  hereby  given  that  pursuant  to 
Interstate  Land  Sales  Pull  Disclosure  Act 
(15  UJ8.C.  1701  et  seq.)  it  is  proposed  to 
amend  Chapter  DC  of  24  CFR.  Under  this 
proposal,  certain  technical  and  substan- 
tive changes  would  be  made  in  Part  1720 
of  TlUe  24. 

On  August  4. 1976.  the  Assistant  Secre- 
tary for  Consumer  Affairs  and  Regula- 
tory Functions  published  advance  notice 
of  a  proposal  to  initiate  rulemaking.  The 
objective  is  a  substantial  revision  of  the 
exemption  and  disclosure  regulations  of 
the  Office  of  Interstate  Land  Sales  Regis- 
tration (OILSR) . 

At  that  time  the  legal  and  OILSR 
staffs  had  ahready  begun  work  on  a  re- 
vision of  Part  1720.  A  decision  was  made 
to  go  forward  with  the  changes  to  Part 
1720  independently  from  the  other 
changes. 

Many  of  the  changes  are  technical  and 
are  made  to  correct  syntax,  punctuation 
and  other  grammatical  problems.  For 
example.  §  1720.1  would  be  amended  by 
deleting  a  comma  at  the  end  of  line  6, 
and  by  inserting  a  comma  after  the  word 
"otherwise"  in  S  1720.75(c) . 

Other  changes,  such  as  in  §  1720.75, 
have  been  made  to  remove  surplus  words 
frtHn  the  regulations.  The  phrase  "as 
distinguished  from  adjudicatory  hear- 
ings" was  deleted  in  §  1720.75(a).  Simi- 
larly. S  1720.115  was  rewritten  to  cut  by 
nearly  two  thirds  the  number  of  words 
in  the  section  and  also  to  incresise  its 
clarity.  Certain  sections  such  as  §  1720.- 
135  have  been  rewritten  solely  to  pro- 
mote clarity  and  readability. 

The  final  category  of  technical  changes 
applies  to  those  sections  which  reflect 
changes  made  elsewhere,  e.g.  the  revised 
appeals  procedure. 

A  change  not  formally  proposed  at 
this  time  but  which  might  appear  in  the 
published  rules  Is  a  re-orderlng  of  the 
rules  into  a  more  logical  and  chrono- 
logical sequence.  What  is  envisioned  is 
an  identification  of  approximately  6 
categorical  headings  such  as  General 
Provisions,  which  would  include  the 
existing  regulations  as  to  applicabilltv  of 
the  section,  restrictions  on  appearances, 
standards  of  practice,  time  and  means 
of  service,  form  and  filing  requirements 
and  the  administrative  law  judge's  gen- 
eral powers.  A  category  on  Pleadings 
would  include  the  regulations  setting 
forth  descriptions  of  procedures  under 
suspension  notices,  orders  and  notice  of 
proceedings  and  answers,  amendments 
and  supplemental  pleadings.  A.  third 
category  would  be  Motions,  which  would 
Include  the  existing  regulations  dealing 
with  motions.  A  fourth  category  would 
be  Discovery  and  Evidence,  which  would 
include    the    regulations   dealing   with 
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depositions  and.  discovery,  subpoenas, 
testimony  and  similar  regulations.  A 
fifth  category  tentatively  entitled  Hear- 
ings would  deal  with  the  provisions  ap- 
plicable during  the  course  of  a  hearing 
and  a  final  category  would  be  Appeals, 
which  would  encompass  all  regulations 
from  the  time  the  administrative  law 
judge's  jurisdiction  is  terminated. 

The  sections,  including  the  sections 
specified  in  the  above  paragraphs,  which 
are  affected  by  the  proposed  technical 
and  clarifying  changes  are  as  follows: 


1720.1 

1720.15 

1720.76  (a)  and  (c) 

1720.80  (b)(2)  and 

(b)(3) 
1720.115 
1720.135 
1720.145 
1720.150 
1720.155 
1720.170 
1720.175 
1720.195 
1720510 
1720J215 


1720.220 

1720.235 

1720.240 

1720.250 

7120.255(d) 

1720.285(b) 

1720.300 

1720.320 

1720.350 

1720  J60 

1720.390 

1720.400  (a). 

(c) 
1720.412 
1720.290 


(b)  and 


Subpart  A 

The  first  substantive  change  would  be 
In  S  1720.5,  Initiation  of  Rulemaking.  The 
heading  has  been  changed  to  reflect  more 
accurately  thei  text  of  this  provision  and 
to  codify  what,  in  the  Agency's  opinion, 
constitutes  a  rulemaking  petition.  Al- 
though the  Agency  has  had  no  more  than 
6  purported  rulemaking  petitions,  only 
one  was  found  to  be  satisfactory  for  the 
purposes  of  this  section.  Rulemaking  may 
still  be  initiated  by  the  Secretary  as  well 
{^  any  interested  person. 

Subpart  B 

Section  1720.40(c)  is  proposed  to  be 
deleted  because  it  is  inconsistent  with 
section  1407(b)  of  the  statute,  15  U.S.C. 
1706(b) .  The  suspension  notice  described 
at  §  1720.120  of  this  chapter  is  the  meaais 
of  notice  contemplated  by  the  statute 
when  statements  of  record  or  amend- 
ments are  found  to  be  incomplete  or  In- 
accurate. I 
Subpart  C                    | 

Section  1720.45(a)  is  proposed  to  be 
amended  by  ending  the  sentence  after 
the  word  "Secretary"  in  the  fourth  line. 
This  paragraph  is  simply  a  statement  of 
general  scope  and  provisions  for  volun- 
tary complance  can  be  found  in 
§  1720.100. 

Section  1720.55  is  proposed  to  be 
amended  by  changing  the  title  and  by 
deleting  the  last  sentence.  It  was  deter- 
mined that  the  Secretary's  publication 
of  information  concerning  violations  is 
more  appropriate  in  §  1720.90  after  the 
flnding  that  corrective  action  is  war- 
ranted. 

Section  1720.70(b)  is  proposed  to  be 
amended  to  provide  for  a  petition  to 
modify  or  withdraw  a  subpoena  and  to 
remove  any  Inference  that  a  subpoenaed 
party  wiU  receive  a  hearing  from  a  non- 
interested  third  party.  In  effect,  the  re- 
vision reflects  actual  Agency  practice. 

Section  1720.80(b>(4)  would  be 
amended  to  reflect  the  change  in 
§  1720.70(b).  , 


Section  1720.85  is  amended  to  show 
the  action  that  may  be  taken  by  the 
Secretary  as  the  result  of  noncompliance 
in  an  investigation.  Specifically,  the  sec- 
tion refers  to  the  Secretary's  authority 
under  section  1415(d)  of  the  Act  to  en- 
force administrative  subpoenas  in  the 
United  States  District  Courts  and  the 
authority  to  suspend  an  effective  regis- 
tration under  section  1407 'e)  of  the  Act. 
which  Is  implemented  by  §  1710.45(b)  (2) 
of  the  Regulations. 

Section  1720.90  is  proposed  to  be 
amended  to  show  that  the  alternatives 
open  to  the  Secretary  after  the  conclu- 
sion of  the  investigation  are  injunctions 
under  section  1415(a)  of  the  Act.  notices 
of  proceedings  under  section  1407(d)  of 
the  Act  and  §  1710.45(b)  (1)  of  the  Regu- 
lations or  a  suspension  order  under  sec- 
tion 1407(c)  of  the  Act  and  §  1710.45(b) 
(3)  of  the  Regulations,  rather  than 
§  1710.45(b)  (2).  which  is  now  appropri- 
ately placed  imder  §  1720.85.  Also,  a  new 
paragraph  (c)  is  added  with  respect  to 
the  publication  concerning  violations 
found  as  a  result  of  the  Secretary's  in- 
vestigation. The  present  paragraph  (b) 
is  reserved  and  the  text  Is  dropped  be- 
cause of  its  self-evident  nature. 

Section  1720.100  is  proposed  to  be 
amended  to  reflect  the  reality  of  an 
agreement  between  the  Secretary  and  a 
developer  prior  to  the  initiation  of  formal 
proceedings  but  retains  recognition  that 
the  developer  may  initiate  the  action 
leading  to  the  agreement. 

Subpart  D 

Section  1720.125(c) .  Adjudicatory  Pro- 
ceedings, would  be  amended  by  deleting 
the  present  language  because  the  time 
and  place  of  the  hearings  are  believed 
to  be  better  handled  through  the  flexi- 
bility of  an  administrative  law  judge's 
order  and  substituting  a  reference  to 
§  1720.160.  which  instructs  a  developer 
how  to  obtain  a  hearing  upon  receipt  of 
a  notice  of  proceedings. 

Section  172«.131  would  be  amended  by 
adding  a  new  paragraph  (e)  which  re- 
fers the  susnended  party  to  the  hearing 
rights  described  in  5  1720.165.  it  having 
been  determined  to  restore  an  independ- 
ent hearing  right  to  developers  who  re- 
ceive suspension  orders  pursuant  to 
5  1710.45(b)(3). 

Section  1720.134  is  proposed  to  be 
amended  to  apply  the  presumption  of 
hearing  request  to  answers  to  suspension 
notices  and  suspension  orders  as  well  as 
notices  of  proceedings. 

Section  1720.140(a)  is  proposed  to  be 
amended  to  apply  to  orders  as  well  as 
notices;  1720.140(b)  is  amended  to  show 
that  in  certain  cases  the  time  for  filing 
amended  answers  will  run  from  the  serv- 
ice of  the  administrative  law  judge's 
order  granting  a  motion  to  amend.  This 
matter  is  covered  in  detail  in.§  1720.205 
(a). 

Section  1720.155(a)  is  proposed  to  be 
amended  by  deleting  paragraphs  (1) 
and  (2)  and  substituting  a  reference  to 
the  time  period  in  §  1720.140.  rather  than 
repeating  the  text  of  §  1720.140(a)  (1) 
and  (2).  Section  1720.155(c)  is  amended 
by  adding  the  words  "or  administrative 
law  judge"  in  the  7th  line  after  "Secre- 


tary." This  change  is  made  to  cover  the 
case  of  the  judge's  decision  after  a  hear- 
ing. A  new  paragraph  (d)  is  added  to 
I  1720.155  providing  for  consolidation  of 
the  suspension  notice  under  §  1710.45(a) 
and  a  suspension  order  under  §  1710.45 
(b)(3).  This  provision  would  eliminate 
anj'  question  regarding  the  necessity  to 
file  two  identical  answers  when  the  al- 
legations in  both  proceedings  are  identi- 
cal. 

Section  1720.160  is  proposed  to  be 
amended  in  p&ragrskph  (a)  to  use  a  ref- 
erence in  the  case  of  filing  a  motion  for 
more  definite  statement;  in  paragraph 
(b)  the  proposal  would  delete  the  re- 
quirement that  a  hearing  be  scheduled 
within  20  davs  after  the  hearing  request 
is  received  and  substitute  a  requirwnent 
that  the  hearing  be  held  within  45  days 
after  receipt  of  the  request  unless  it  is 
determined  that  more  or  less  time  is  ai>- 
propriate  in  the  public  interest;  para- 
graph (c)  is  amended  by  changing  the 
effective  date  of  an  order  issued  under 
this  section  from  the  date  of  issuance  to 
the  date  of  service  or  receipt.  The  oblec- 
tive  of  the  proposal  in  ft  1720.160(b)  is 
that  processing  time  for  hearings  would 
be  shortened ;  the  obiective  of  the  change 
in  ?  1720.160(c)  Is  to  assure  that  the  ef- 
fectiveness of  the  order  is  predicated  on 
notice  and  receipt  by  the  developer. 

Section  1720.165  is  proposed  to  be 
amended  by  changing  the  heading  to  in- 
clude orders  Issued  under  §  1710.45(b) 
(3)  and  by  Including  a  hearing  right  as 
a  result  of  orders  issued  pursuant  to 
§  1710.45(b)(3).  In  the  case  of  either 
order  discussed  in  this  section  hearings 
would  be  held  within  20  days  after  re- 
ceipt of  a  hearing  request  because  of  the 
siunmary  nature  of  these  orders. 

Section  1720.190(b)  is  amended  in 
clauses  (8)  and  (9)  to  reflect  the  effec- 
tiveness of  the  administrative  law  .ludge's 
decision  and  to  reflect  the  reorganized 
appeals  procedure,  both  of  which  are  dis- 
cussed heresifter. 

Section  1720.205(a)  is  proposed  to  be 
amended  bv  stating  with  certainty  when 
pleadings  may  be  amended  as  a  matter  of 
course  and  when  they  may  be  amended 
only  by  leave  of  the  administrative  law 
judge. 

Section  1720.245  is  proposed  to  be 
amended  to  make  it  more  readable  and 
to  clarify  that  a  motion  to  dismiss  may 
be  made  at  virtually  any  time  during  the 
course  of  a  proceeding.  The  new  para- 
graph was  added  to  make  this  section 
more  readable  rather  than  to  change  its 
substance. 

Section  1720.225(b)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  permit  evidentiary  argu- 
ments based  on  the  Federal  Rules  of 
Evidence  when  believed  to  be  applicable 
to  a  particular  presentation. 

Section  1720.265(a)  is  proposed  to  be 
amended  to  eliminate  the  requirement 
that  discovery  is  available  only  if  the 
witness  could  ntrf;  be  available  to  testify. 
The  result  Is  that  depositions  may  be 
used  for  Impeachment  purposes  as  well 
as  discovery.  However,  the  use  of  any 
deposition  as  primary  evidence  is  still 
limited  by  the  provisions  of  i  1720.265(g) . 
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Section  1720.345  is  proposed  to  be 
amended  by  re-titling  the  section,  by  re- 
quiring the  filing  of  a  decision  by  the 
administrative  law  judge  within  40  days 
after  the  close  of  evidence  and  providing 
for  the  effective  date  of  the  decision  to 
occur  10  days  after  service  upon  the  par- 
ties. The  consequences  of  these  changes 
would  be  to  make  the  adftiinistrative  law 
judge's  decision  final  for  all  purposes  10 
days  after  it  is  served  on  the  parties. 
The  only  means  within  the  Department 
to  stop  the  effectiveness  of  the  admin- 
istrative law  judge's  decision  would  be 
favorable  action  on  a  petition  for  appeal 
filed  under  §  1720.365  which  would  serve 
to  stay  the  decision  while  the  appeal  pro- 
cedure is  ongoing.  If  there  is  an  unfavor- 
able decision  on  the  petition  or  there  is 
a  failure  to  perfect  the  appeal,  the  deci- 
sion would  become  immediately  effective. 

Section  1720.365  is  amended  to  provide 
for  a  petition  for  appeal  and  requires 
the  appeals  officer  to  rule  on  the  petition 
within  10  days.  A  denial  of  the  petition 
would  be  final  agency  action?. 

Section  1720.385  is  imposed  to  be 
amended  by  limiting  the  site  of  appellate 
briefs  to  25  pages  frrai  twt  present  60 
pages.  This  section  would  also  be  amend- 
ed to  delete  the  reference  to  the  appeals 
board  in  accordance  with  the  new  ap- 
peals officer  procedures. 

Section  1720.400(d)  is  proposed  to  be 
amended  by  making  the  decision  of  the 
aw>eals  officer  effective  10  days  after 
service  on  the  parties  in  accordance  with 
the  decision  to  give  effect  to  adminis- 
trative decisions  as  quickly  as  feasible. 
Appeal  from  a  decision  of  the  appeals 
officer  would  be  direcUy  to  the  United 
States  Court  of  Appeals.  5  1720.405  hav- 
ing been  proposed  to  be  deleted. 

A  new  fl  1720.412  is  proposed  to  be  cre- 
ated but  would  simply  state  the  t«xt  now 
found  in  S  1720.530  with  respecf,  to  the 
Department  representative. 

Section  1720.530  would  be  eliminated. 

Section  1720.430(a)  is  proposed  to  be 
amended  by  changing  from  6  to  3  the 
numl>er  of  copies  required  to  be  filed 
and  to  change  the  address  of  the  place 
for  filing  documents  to  that  of  the  Docket 
Clerk  for  Administrative  Proceedings. 
This  change  is  in  conformance  with  the 
instructions  in  pleadings  now  in  use  and 
would  eliminate  the  potential  for  mail 
snafus. 

Section  1720.440  is  proposed  to  be 
amended  by  changing  the  OILSR  officials 
upon  whcwtn  service  can  be  made  and  adds 
a  proviso  that  copies  of  process  be  sent 
to  the  Clo-k  as  q?ecifled  in  §  1720.430(a) . 
Section  1720.440(b)  Is  proposed  to  be 
amended  by  providing  for  service  by  pub- 
lication in  the  Federal  Register  when 
the  perscms  sought  to  be  served  cannot 
with  due  diligence  be  served.  Section 
1720.440(d)  is  proposed  to  be  amended 
by  changing  the  last  sentence  of  the  par- 
agraph to  require  service  of  copies  of 
documents  on  attorneys  of  record. 

Subpart  F 

Except  for  {  1720.520.  all  of  Subpart  P 
is  to  be  substantiallv  amended.  The  In- 
terstate Land  Sales  Board  would  be  abol- 
ished under  this  proposal  and  in  its  place 
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there  would  be"  established  an  Individual 
appeals  officer  having'  all  of  ^e  powers 
and  duties  of  the  present  appeals  officers 
who  constitute  the  present  appeals  t>oard. 
The  appeals  officer  would  be  the  Assistant 
Secretarj'  for  Consumer  Affairs  and  Reg- 
ulatory Functions,  and  the  decision  of 
the  appeals  officer  would  not  be  appeal- 
able within  the  Department. 

Section  1720.500  would  establish  the 
position  of  a  single  appeals  officer  and 
would  delete  all  provisions  respecting  an 
appeals  board  concept. 

Section  1720.510  designates  who  shall 
be  the  appeals  officer  and  also  specifies 
that  the  Docket  Clerk  for  Administrative 
Proceedings  shall  be  the  recorder  of  ap- 
pellate proceedings.  The  headings  of  both 
of  these  sections  would  be  changed  to 
reflect  their  content. 

Sections  1720.525  and  1720.530  would 
be  deleted  by  this  proposal. 

Interested  persons  are  invited  to  par- 
ticipate in  this  rulemaking  proceeding  by 
submitting  written  comments  or  sugges- 
tions to  the  Rules  Docket  Clerk.  Office  of 
General  Counsel.  Department  of  Housing 
and  Urban  Development,  Room  10141, 
451  7th  Street,  S.W.,  Washington,  DC. 
20410.  All  communications  should  refer 
to  Office  of  Interstate  Land  Sales  Regis- 
tration. Formal  Procedures  and  Rules  of 
Practice  and  the  date  of  publication.  It 
is  requested,  though  not  required,  that 
all  written  communications  be  submitted 
in  triplicate. 

Particular  attentitm  is  invited  with  re- 
spect to  the  revised  appeals  procedure 
proposed,  the  hearing  procedures  for 
suspension  orders  under  5§  1710.45(b>  (2) 
and  1710.45(b)(3),  the  revised  discovery 
provisions  in  §  1720.265(a)  and  the  re- 
vised petition  to  limit  subpoenas  found  in 
§  1720.70(b). 

All  communications  received  by  April 
30,  1977,  will  be  considered  before  taking 
action  on  the  proposed  rules.  Also,  public 
hearings  may  be  scheduled  to  hear  com- 
ments on  the  proposed  rules.  If  public 
hearings  are  scheduled,  notice  will  ap- 
pear in  the  Federal  Register  and  various 
general  and  special  circulation  news- 
papers and  periodicals.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  A  copy  of 
each  written  submittal  will  be  available 
for  public  Inspection  during  business 
hours  at  the  above  address. 

The  Department  has  determined  that 
these  regulations  do  not  constitute  a 
major  Federal  action  significantly  affect- 
ing the  quality  of  the  human  environ- 
ment. Accordingly,  a  finding  of  inappli- 
cability of  environmental  Impact  has 
been  prepared  and  is  avsdlable  for  inspec- 
tion by  the  public  during  regular  business 
hours  in  Room  10141.  451  7th  Street, 
S.W..  Washington,  D.C.  20410. 

l^iis  notice  of  proposed  rulemaking  Is 
issued  under  the  authority  of  section 
7(d) .  Department  of  HUD  Act.  42  U.S.C. 
3535(d);  secUon  1419.  Interstate  Land 
Sales  Disclosure  Act,  15  tJ.S.C.  1718. 

(NoTK. — ^It  Is  hereby  certified  that  the  eco- 
nomic and  inflationary  impacts  of  this  pro- 
posed regulation  have  been  carefully  evalu- 
ated In  accordance  with  OMB  Clrctilar 
A-107.) 
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Accordingly,  it  is  proposed  to  amend 

Part  1720  of  Chapter  IX  of  24  CFR  to 

read  as  follows: 

PApT  1720— FORMAL  PROCEDURES 

AND  RULES  OF  PRACTICE 

Subpart  A — RulM  •nd  Rul«  Making 


Sec. 

1720.1 

17205 

1720.10 

1720.15 

1720.20 

1720.25 


Scope  of  rules  In  this  subpart. 

Initiation  of  rulemaking 

Investigations  and  conferences. 

Notice. 

Promulgation  of  rules  aiiu  regula- 
tions. 

Effective  date  of  rules  and  regula- 
tions. 

Subpart  B — Filing  Assistanca 

1720.30       Scope  of  this  subpart. 
1720.35       Preflllng  assistance. 
1720.40       Processing  of  filings. 

Subpart  C — Formal  Inwastlgptlons 

1720.45       Scope  of  rules  in  this  subpart. 

1720.55  Signed  statements  In  Investiga- 
tions. 

1720.70       Subpoenas  In   Investigations. 

1720.75      Investigational  proceedings. 

1720.80  Rights  of  witnesses  in  Investiga- 
tions. 

1720.85       Noncompliance. 

1720.90       Dlspoeltlon. 

1720.100    Settlements  and  consent  orders. 

Subpart  O-^dludicatory  Procaadlngs 
1720.110  Scope  of  rules  In  this  subpart. 
1720.115     AppllcabUlty    of    sections    of    this 

subpart. 
1720.120    Suspension  notice  xuider  S  1710.45 

(a)  of  this  chapter. 

1730.125  Notice  of  proceedings  pursuant  to 
i  ni0.46(b)  (1)  of  this  chapter. 

1720.130  Suspension  order  under  i  1710.46 

(b)  (2)  of  this  chapter. 

1720.131  Suspension  order  under   i  1710.45 

(b)(3). 

1720.134  Presumption  of  hearing  request. 

1720.135  Motion  for  more  definite  statement. 
1720.140     Time  for  filing  answer. 

1720.145    Content  of  answer. 

1720.150    Settlements. 

1720.155  Hearings — suspension  notice  pur- 
suant to  :  1710.46(a)  of  this 
chapter. 

1720.160  Hearings— notice  of  proceedings 
pursuant  to  11710.46(b)(1)  of 
this  chapter. 

1720.166  Hearings — suspension  orders  issued 
pursxxant  to  I  1710.45(b)(2)  and 
I  1710.46(b)(3)   of  this  chapter. 

1720.170    Intervention  by  Interested  persons. 

1720.175     ConsoUdiatlon. 

1720.190  Administrative  law  Judge,  powers 
and  duties. 

1720.196    Prehearing  conferences. 

1730.200    Reporting — prehearing  conferences. 

1730.205  Amendments  and  supplemenUl 
pleadings. 

1720.210  Public  nature  and  timing  of  bear- 
ings. 

1730.216    Ex  iwrte  communications. 

1720.320  Dlaquallflcstlon  of  admlnlstntlve 
law  Judge. 

1720.225  Failure  to  comply  with  adminis- 
trative law  Judge's  directions. 

1720.230    Motions — filing   requirements. 

1720.236     Answers  to  motions. 

1730.240    Motions  for  extension  of  time. 

1730.346    Motions  for  dismissal. 

1730.360  Interlocutory  review  of  adminis- 
trative law  Judge's  decision. 

1730.266  Presentation  and  admission  of  evi- 
dence. 

1730.260  Production  of  witnesses'  state- 
ments. 

1730.366    Deoosltlons  and  discovery. 

1730.370    Sutipoenas  ad  testificandum. 

1730.376    Subpoenas  duces  tecum. 
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1720.280     Motion  to  limit  or  quash. 

1720.285  Rulings  on  applications  for  com- 
pulsDry  process;   appeals. 

1720.300     Official  notice. 

1720.320     RcDortlng  and  transcription. 

1720.325     Corrections. 

1720.330  Proposed  findings.  concluslon». 
and  order. 

1720.345  Decision  of  administrative  law 
Judge. 

1720.350  Decision  of  the  administrative  law 
Judge — content. 

1720.360  Reopening  of  proceeding;  termina- 
tion of  Jurisdiction. 

1720.365  Appeal  from  decision  of  adminis- 
trative law  Judge. 

1720.375     Answering  brief. 

1720  3«iO    Reply  brief. 

1720.385     Length  and  form  of  briefs. 

1720.390     Oral  argument. 

1720.400    Decision  on  appeal  or  review. 

Subpart  E — Miscellaneous  Rules 
1720.410     Qualifications  for  appearances. 
1720.412     Department  representative. 
1720.415     Restrictions  on  appearances  as  to 

former  officers  and  employees. 
1720.425     Stajidards  of  practice. 
1720.430    Form  and  filing  requirements. 
1720.435    Time  computation. 
1720.440     Service.  ■ 


Subpart  F — Appeals  Officer 

1720.500    Functions  of  the  appeals  officer. 
1720.510     Appointment  of  the  appeals  offlco-. 
1720.520    Decisions  of  appeals  officer. 

AuTHORrrY:  Sec.  7(d) ,  Department  of  HDD 
Act.  (42  U.S.C.  3535(d) );  sec.  1419,  Interstate 
Land  Sales  Disclosure  Act   (15  U.S.C.   1718). 

Subpart  A — Rules  and  Rulemaking 

§  1720.1     Scope  of  rules  in  this  subpart. 

The  rules  in  this  subpart  apply  to  and 
govern  procedures  for  the  promulgation 
of  rules  and  regulations  under  the  Act. 
The  rules  in  this  subpsut  do  not  apply 
to  interpretative  rules,  general  state- 
ments of  policy,  rules  of  organization 
procedure  or  practice  or  in  any  situation 
in  which  the  Secretary  for  good  cause 
finds  (and  incorporates  the  findings  and 
brief  statement  of  the  reasons  therefor 
in  the  rules  issued)  that  notice  and  pub- 
lic procedure  thereon  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

§1720.5      Initiation  of  rulemaking. 

(a)  The  issuance,  amendment  or  re- 
peal of  any  rule  or  regulation  may  be 
proposed  upon  the  initiative  of  the  Sec- 
retary or  upon  the  petition  of  any  inter- 
ested person  showing  reasonable  grounds 
therefor. 

(b)  Petitions  for  rulemaking  by  inter- 
ested persons  filed  under  this  section: 

(1)  Shall  be  identified  as  a  petition  for 
rulemaking  under  this  subpul; 

(2)  Shall  explain  the  interest  of  the 
petitioner  in  the  action  requested; 

(3)  Shall  set  forth  the  text  or  sub- 
stance of  the  rule  or  amendment  pro- 
posed or  specify  the  rule  tiiat  the  peti- 
tioner seeks  to  have  repealed,  as  the 
case  may  be;  and 

(4)  Shall  contain  any  information  and 
arguments  avsdlable  to  the  petitioner  to 
support  the  action  sought. 

(c)  The  Secretary  shall  respond  to  a 
petlticm  submitted  imder  this  section 
within  180  days  of  receipt  thereof,  except 


that  this  time  limit  may  be  exceeded  for 
good  cause  found  and  communicated  to 
the  petitioner.  The  Secretary's  normal 
response  shall  be  to  grant  or  deny  the 
petition  but  alternatively,  the  Secretary 
may  schedule  a  public  hearing  or  other 
appropriate  proceeding  prior  to  the 
granting  or  denial  of  a  petition.  If  the 
Secretary  grants  the  petition,  the  Secre- 
tary shall  publish  a  proposed  rule  in  ac- 
cordance with  the  petition  and  a  copy 
of  the  proposed  rule  shall  be  furnished 
to  the  petitioner.  If  the  Secretary  denies 
the  petition,  the  Secretary  shall  notify 
the  petitioner  within  7  days  after  such 
denial. 

§  1720.10      Investigations      and      confer- 
ences. 

(a)  In  connection  with  a  rulemaking 
proceeding,  the  Secretary  may  conduct 
such  investigations,  make  such  studies 
and  hold  such  conferences  as  he  may 
deem  necessary.  All  or  any  part  of  such 
investigations  may  be  conducted  imder 
the  provisions  of  Subpart  C  of  this  part. 

(b)  At  any  such  conferences,  inter- 
ested persons  may  appear  to  express 
views  and  suggest  amendments  relative 
to  proposed  rules  and  regulations. 


§  1720.15     Notice. 

General  notice  of  proposed  rulemaking 
shall  be  published  in  the  Pebekal  Regis- 
ter and,  to  the  extent  practicable,  other- 
wise made  available  to  Interested  per- 
sons. Such  notice  shall  state  the  time, 
place  and  nature  of  public  hearings,  if 
any;  the  authority  under  which  the  rule 
or  regulation  is  proposed;  either  the 
terms  or  substance  of  the  proposed  rule 
or  regulation  or  a  description  of  the  sub- 
jects and  issues  involved;  and  the  man- 
ner An  which  interested  persons  shall  be 
afforded  the  opportimlty  to  participate 
in  the  rulemaking.  If  the  rulemaking  was 
instituted  pursuant  to  petition,  a  copy  of 
the  notice  shall  be  served  on  the  peti- 
tioner. 

§  1720.20     Promulgation    of    rules    and 
regulations. 

The  Secretary,  after  consideration  of 
all  relevant  matters  of  fact,  law.  policy 
and  discretion,  including  all  relevant 
matters  presented  by  Interested  persons 
in  the  rule  making  proceedings,  shall 
adopt  and  publish  in  the  Federal  Reg- 
ister an  aporoprlate  rule  or  regulation 
together  with  a  concise  general  state- 
ment of  its  basis  and  ourpose  and  any 
necessary  findings;  or  the  Secretary  shall 
give  other  appropriate  public  notice  of 
disposition  of  the  rule  making  proceed- 
ing. 

§  1720.25      Effective    dat«   of    rules    and 
regulations. 

The  effective  date  of  any  rule  or  regu- 
lation or  of  an  amendment,  suspension, 
or  repeal  of  any  rule  or  regulation  shall 
be  specified  in  a  notice  published  in  the 
PEDERAt  Register.  Such  date  shall  not 
be  less  than  30  days  after  the  date  of 
such  publication  unless  the  Secretary 
specifies  an  earlier  effective  date  for 
good  cause  found  and  published  with  the 
rule  or  regulation. 
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Subpart  B — Filtng  Assistanca 

§  1720.30     Scope  of  thb  subpart. 

The  rules  in  this  subpart  apply  to  and 
govern  procedures  under  which  develop- 
ers mav  obtain  preflllng  assistance  and 
be  notified  of  and  permitted  to  correct 
deficiencies  in  the  Statement  of  Record. 

§  1 720.35     Prefiling  assistance. 

Persons  intending  to  file  with  the  Office 
of  Interstate  Land  Sales  Registration 
may  receive  advice  of  a  general  nature 
as  to  the  preparation  of  the  filing,  in- 
cluding information  as  to  proper  format 
to  be  used  smd  the  scope  of  the  itemis  to 
be  included  in  the  format.  Inouiries  and 
requests  for  informal  discussions  with 
staff  members  should  be  directed  to  the 
Administrator,  Office  of  Interstate  Land 
Sales  Registration,  Department  of  Hous- 
ing and  Urban  Development.  451  Seventh 
Street  SW.,  Washington,  DC  20411. 

§  1 720.40     Processing  of  filings. 

(a)  Statements  of  Record  and  accom- 
panying filing  fees  will  be  received  on 
behalf  of  the  Secretary  by  the  Adminis- 
trator, Office  of  Interstate  Land  SaJes 
Registration,  for  determination  of  (1) 
Completeness  of  the  statement.  (2)  Ade- 
quacy of  the  filing  fee  and  (3)  Adequacy 
of  disclosure.  Where  it  appears  that  ail 
three  criteria  are  satisfied  and  it  is 
otherwise  practicable,  acceleration  of  the 
effectiveness  of  the  Statement  of  Record 
will  normally  be  granted. 

(b)  Pilings  intended  as  Statements  of 
Record  but  which  do  not  comply  in  form 
with  §§  1710.105  and  1710.120  of  this 
chapter,  whichever  is  applicable,  and 
Statements  of  Record  accompanied  by 
inadequate  filing  fees  will  not  be  effec- 
tive to  accomplish  any  purpose  under 
the  Act.  At  the  discretion  of  the  Admin- 
istrator, such  filings  and  any  monevs 
accompanying  them  mav  be  immediately 
returned  to  the  sender  or  after  notifica- 
tion may  be  held  pending  the  sender's 
appropriate  response. 

Subpart  C — Formal  Investigations 

§  1720.45      Scope  of  rules  in  this  subpart. 

(a)  The  rules  in  this  subpart  apply  to 
and  govern  procedures  for  the  conduct 
of  formal  inquiries  and  investigations 
undertaken  by  the  Secretary. 

(b)  The  Secretary  or  his  designee  may 
make  inquiries  and  Investigations  to  de- 
termine whether  any  person  has  violated 
or  is  about  to  violate  any  provision  of  the 
Act  or  the  rules  and  regulations,  or  to 
aid  in  the  enforcement  of  the  Act,  or  in 
prescribing  rules  and  regulations  there- 
under, or  in  securing  information  to 
serve  as  a  basis  for  recommending  fur- 
ther legislation.  The  Secretary  or  his 
designee  shall  have  the  authoritv  to  ad- 
minister oaths  and  affirmations  in  amy 
matter  under  investigation. 

§  1720.55     Signed  statements  in  investi- 
gations. 

In  connection  with  a  formal  investi- 
gation or  inquiry  involving  an  alleged  or 
suspected  violation  or  threatened  viola- 
tion of  the  Act  or  rules  and  regulations, 
the  Secretary  may  require  or  permit  any 
person  to  file  with  him  a  signed  state- 
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ment  setting  forth  facts  and  circum- 
stances known  to  such  person  and  rele- 
vant to  the  investigation  or  inquiry. 

§  1720.70      Subpoenas   in    investigations. 

(a)  The  Secretary  or  his  designee 
may   issue  subpoenas    relating   to   any 
matter  under  investigation  for  any  or 
all  of  the  following  purposes : 

(1)  Requiring  testimony  to  be  taken 
by  interrogatories. 

(2)  Requiring  the  attendance  and 
testimony  of  witnesses  at  a  specific  time 
and  place. 

(3)  Requiring  access  to,  examination 
of  and  the  right  to  copy  documents, 
books,  records,  and  papers. 

(4)  Requiring  the  production  of  doc- 
umelits.  books,  records,  and  papers  at  a 
specified  time  and  place. 

(b)  A  subpoenaed  person  may  peti- 
tion the  Administrator  or  his  designee 
to  modify  or  withdraw  a  subpoena  by 
filing  the  petition  within  10  days  after 
service  of  the  subpoena.  The  petition 
may  be  in  letter  form  but  must  set  forth 
the  facts  and  the  laws  upon  which  the 
petition  is  based. 

§  1720.75      Investigational  proceedings. 

(a)  Por  the  purpose  of  hearing  the 
testimony  of  witnesses  and  receiving 
documents  and  other  data  relating  to 
any  subject  imder  investigation,  investi- 
gational proceedings  may  be  conducted 
in  the  course  of  any  investigation  in- 
cluding rulemaking  proceedings  imder 
Subpart  A  of  this  part. 

(b)  Investigational  proceedings  shall 
be  presided  over  bv  the  Secretary  oi  his 
designee  and  shall  be  stenographically 
or  mechanically  reported.  A  transcript 
shall  be  a  part  of  the  record  of  the  in- 
vestigation. 

(c)  Unless  the  Secretary  or  his  desig- 
nee determines  otherwise,  investiga- 
tional proceedings  shall  be  public. 

§  1720.80     Rights  of  witnesses  in  inves- 
tigations. 

(a)  Any  person  compelled  to  testify 
or  to  submit  data  in  connection  with 
any  investigational  proceedings  shall  be 
entitled  to  retain  a  copy  or,  on  paj'ment 
of  lawfully  prescribed  costs,  procure  a 
copy  of  any  data  submitted  by  him  and 
of  his  own  testimony  as  stenographically 
or  mechanically  reported,  except  that  in 
a- nonpublic  proceeding  the  witness  may 
for  good  cause  be  limited  to  inspection  of 
the  official  transcript  of  his  testimony. 

(b)  Any  witness  compelled  to  appear 
in  person  in  an  investigational  proceed- 
ing may  be  accompanied,  represented, 
and  advised  by  counsel  as  follows : 

(1)  Council  for  a  witness  may  advise 
his  client,  in  confidence,  and  upon  initia- 
tive either  of  himself  or  of  the  witness, 
with  respect  to  any  question  asked  of  his 
client;  if  the  witness  refuses  to  answer  a 
question,  counsel  may  briefly  state  on  the 
record  if  he  has  advised  his  client  not 
to  answer  the  question  and  the  legal 
grounds  for  such  refusal. 

(2)  Where  it  is  claimed  that  the  testi- 
mony or  other  evidence  sought  from  a 
witness  is  outside  the  scope  of  the  inves- 
tigation, or  it  is  claimed  that  the  wit- 
ness is  privileged  to  refuse  to  answer  a 
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question  or  to  produce  other  erldenoe. 
counsel  for  the  witness  may  object  on 
the  record  to  the  question  or  requirement 
and  may  sUte  briefly  and  precisely  the 
grounds  therefor. 

(3)  Objecticms  made  under  the  rules 
in  this  subpart  will  be  continuing  ob- 
jections throughout  the  course  of  the 
proceeding,  and  repetitious  or  cumula- 
tive statonent  of  an  objection  or  of  the 
grounds  therefor  is  unnecessary  and 
impermissible. 

(4)  Counsel  for  a  witress  may  not. 
for  any  purpose  or  to  any  extent  not  al- 
lowed by  paragr^hs  (b)(1)  and  (2)  of 
this  section,  interrupt  the  examination 
of  the  witness  by  making  smy  objections 
or  statements  on  the  record.  Petitions 
challenging  the  authority  of  the  Secre- 
tary to  conduct  the  investigation  or  the 
sufficiency  or  the  legality  of  the  sub- 
poena must  have  been  presented  to  the 
Secretary  ot  his  designee  pursuant  to 
|1720.70(b>.  Oc^ies  of  such  petitions 
may  be  filed  with  the  presiding  official 
at  the  proceeding  as  part  of  the  i'^ves- 
tlgation  record,  but  no  argument  in  sup- 
port thereof  shall  be  allowed. 

(5)  Upon  completion  of  the  examina- 
tion of  a  witness,  coufisel  for  the  wit- 
ness may  request  that  the  presiding  of- 
ficial permit  the  witness  to  clarify  on 
the  record  a^y  of  his  answers  in  order 
that  specified  points  of  ambiguity,  equiv- 
ocation, or  incompleteness  may  be  cor- 
rected. The  granting  or  denial  of  such 
reauest  in  whole  or  in  part,  shall  be 
within  the  sole  dlscretiMi  of  the  presid- 
ing official. 

f  6  >  The  prpsiding  official  shall  take  all 
npcessarv  action  to  regulate  the  course 
of  the  proceeding  to  avoid  delay  and  to 
prevent  or  restrain  disorderly.  dUatory, 
obstructionist  or  contumacious  conduct 
or  contemptuous  lantniage.  Such  official 
shall,  for  reasons  stated  on  the  record, 
immediately  report  to  the  Secretary  any 
instances  where  an  attorney  or  witness 
has  failed  or  refu«!«>d  to  comolv  with 
his  dii-ections.  lawful  rules,  regulations 
or  orders  in  the  course  of  the  proceed- 
ings or  has  engaged  in  disorderly,  dila- 
tory. obstructiOTilst.  or  ocmtumaclous 
conduct  or  contemptuous  langusige.  The 
Secretary  or  his  deslenee  mav  exclude 
the  attorney  or  witness  from  further 
participation  in  th«?  particular  inves- 
tigation or  mav  take  anv  action  deemed 
appropriate  under  5  1720.85. 

§  1720.85      Noncompliance. 

Failure  to  comply  with  the  Secretary's 
investigational  process  may  result  in  ac- 
tion pursuant  to  section  1407fe)  or  sec- 
tion 1415'd)  of  the  Act  or  section  1710.45 

'b>(2). 

§  1720.90     Disposition. 

'a)  When  investigatiwi  by  the  Secre- 
tary indicates  that  further  action  is  war- 
ranted, the  Secretary  may  seek  an  in- 
junction under  section  1415(a>  of  the 
Act.  issue  a  notice  of  proceedings  under 
section  1407(d)  of  the  Act  and  section 
ni0.45(b)  ( 1) ,  or  issue  a  suspension  order 
under  section  1407(c)  of  the  Act  and 
section  1710.45(b)  (3). 

'b)    [Reserved] 
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(C)  The  Secretary  may  publish  or 
otherwise  divulge  information  concern- 
ing any  violation  of  the  Act  or  the  rules 
and  regulations. 

§  1720.100     SflllenM-nts  and  consent  or- 
dersi. 

(a)  Offer  of  Settlement.  At  any  time 
during  a  proceeding,  parties  may  be  af- 
forded an  opportunity  to  submit  to  the 
Secretary  or  his  designee  a  written  pro- 
posal for  disposition  of  the  matter  in 
the  form  of  a  settlement  oflfer. 

(b)  Consent  Orders.  When  the  Secre- 
tary or  his  designee  determines  that  a 
violation  of  the  Act  or  regulations  has 
taken  place  and  the  public  interest  will 
be  fully  safeguarded,  he  may  enter  into 
a  consent  order.  Such  order  will  be  in 
lieu  of  further  administrative  proceed- 
ings or  court  actions  pursuant  to  the 
Secretary's  authority.  Such  orders  may 
provide  for  the  holding  in  abeyance  of 
any  further  proceedings  by  the  Secretary 
and  the  cessation  of  developer,  actions, 
notification  to  purr hasers  or  other  ac- 
tions which  are  in  the  public  interest  and 
for  the  protection  of  purchasers. 

Subpart  D — Adjudicatory  Proceedings 

§  1720.110     St-ope  of  rules  in  this  sub- 
part. 

The  rules  in  this  subpart  are  applica- 
ble to  adjudicative  proceedings  which 
involve  a  hearing  or  opportunity  for  a 
hearing  under  the  Interstate  Land  Sales 
Pull  Disclosure  Act. 

§  1720.115  .Applicability  of  sections  of 
this  subpaft. 

Succeeding  sections  of  this  subpart 
shall  apply  to  all  adjudicatory  hearings 
conducted  by  OILSR  unless  specifically 
limited  in  applicability  by  a  particular 
section. 

§1720.120  .Suspension  notice  under 
§  1710.43(a)  of  this  chapter. 

A  suspension  pursuant  to  S  1710.45(a) 
of  this  chapter  shall  be  effected  by  serv- 
ice of  a  suspension  notice  which  shall 
contain: 

(a)  An  identification  of  the  filing  to 
which  the  notice  applies. 

(b)  A  specification  of  the  deficiencies 
of  form,  disclosure,  accuracy,  documen- 
tation or  fee  tender  which  constitute 
the  grounds,  under  s  1710.45(a)  of  this 
jjhapter,  of  the  suspension''  and  of  the 

additional  or  corrective  procedure,  infor- 
mation, documentation,  or  tender  which 
will  satisfy  the  Secretary's  requirements. 

(c)  A  notice  of  the  hearing  rights  of 
the  developer  under  §  1720.155,  and  of 
the  procedures  for  invoking  those  rights. 

(d)  A  notice  that,  unless  otherwise 
ordered,  the  suspension  shall  remain  in 
effect  until  30  days  after  the  developer 
cures  the  specified  deficiencies  as  re- 
quired by  the  notice. 

§  1720.125  Notice  of  proceedings  pur- 
suant to  §  1710.45(b)(1)  of  this 
chapter. 

A  proceeding  pursuant  to  §  1710.45(b) 
(1)  of  this  chapter  is  commenced  by  is- 
suance and  service  of  a  notice  which  shall 
contain: 
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(a)  A  clear  and  accurate  identification 
of  the  filing  or  filings  to  which  the' 
notice  relates. 

ib»  A  clear  and  concise  statement  of 
material  facts,  sufficient  to  inform  the  re- 
spondent with  reasonable  deflniteness  of 
the  statements,  omissions,  conduct,  cir- 
cumstances or  practices  alleged  to  con- 
stitute the  grounds  for  the  proposed  sus- 
pension order  under  S  1710.45 (bMl)  of 
this  chapter. 

<c)  A  notice  of  hearing  rights  of  the 
developer  under  §  1720.160  and  of  the 
procedures  for  invoking  those  rights. 

(d)  Designation  of  the  administra- 
tive law  judge  appointed  to  preside  over 
pre-hearing  procedures  and  over  the 
hearings. 

(e)  A  notice  that  failure  to  file  an 
an.swer  or  motion  as  provided  under 
I  1720.140  will  result  in  an  order  suspend- 
ing the  Statement  of  Record. 

§  1720.130      Suspension       order       under 
§  1710.45(b)(2)  of  this. hapter. 

A  suspension  pursuant  to  §  1710.45fb) 
(2)  of  this  chapter  shall  be  effected  by 
service  of  a  suspension  order  which  shall 
contain : 

<a)  An  identification  of  the  filing  to 
which  the  order  applies. 

(b)  Bases  for  issuance  of  order. 

(c)  A  notice  of  the  hearing  rights  of 
the  developer  under  §  1720.165  and  of 
the  procedures  for  invoking  those  rights. 

(d>  A  statement  that  the  order  shall 
remain  in  effect  until  the  developer 
has  compiled  with  the  Secretary's 
requirements. 

§  1720.131      Suspension       order       under 
§  1710.45(b)(3). 

A  suspension  pursuant  to  paragraph 
(b>  (3)  of  5  1710.45  of  this  chapter  shall 
be  effected  by  service  of  a  suspension 
order  which  shall  contain: 

(a)  An  identification  of  the  filing  to 
which  the  order  applies. 

(b)  An  identification  of  the  amend- 
ment to  the  filing  which  generated  the 
order. 

(e'  A  notice  of  the  hearing  rights  of 
the  order  is  necessary  or  appropriate  in 
the  public  interest  or  for  the  protec- 
tion of  purchasers. 

(d)  A  statement  that  the  order  shall 
remain  in  effect  until  the  amendment 
becomes  effective. 

(e)  A  notice  of  the  hearing  rights  of 
the  developer  under  §  1720.165  and  of  the 
procedures  for  invoking  those  rights. 

§  1720.134      Presumption  of  hearing  re- 
quest. 

When  an  an-jwer  to  a  susnension  no- 
tice, a  notice  of  proceedings,  or  a  sus- 
pension order  is  timely  filed  but  a  re- 
spondent has  failed  specifically  to  request 
a  hearing,  his  answer  shall  be  deemed 
to  constitute  such  a  request. 

§  1720.135      Motion     for    more    definite 
statement.  | 

When  a  respondent  finds  that  he  Is 
unable  to  respond  to  the  allegations  in 
a  suspension  notice,  a  notice  of  proceed- 
ings, or  a  suspension  order,  because  such 
allegations  are  vague,  unclear  or  other- 


wise indefinite,  motion  may  be  made  re- 
questing a  more  definite  statement  of 
the  allegations  before  filing  an  answer. 
Such  motion  shall  indicate  specifically  in 
what  manner  the  notice  or  order  is  in- 
definite or  defective  and  shall  be  mailed 
or  submitted  to  ttie  Docket  Clerk  for 
Administrative  Proceedings,  Room  10278. 
Dept.  of  Housing  and  Urban  Develop- 
ment. Washington,  D.C.  20410,  within 
five  days  after  service  of  the  notice  or 
order. 

§1720.140      Time  for  filing  answer. 

(a)  Within  15  days  after  service  of  the 
notice  or  order,  the  respondent  shall  mail 
or  submit  to  the  Docket  Clerk  for  Ad- 
ministrative Proceedings,  Rm.  10278, 
Department  of  Housing  and  Urban  De- 
velopment, Washington,  DC.  20410,  an 
answer  and  three  copies  thereof  signed 
by  the  respondent  or  his  attorney.  Unless 
a  different  time  is  fixed  by  the  Secretary 
or  his  designee,  the  filing  of  a  motion  for 
a  more  definite  statement  of  the  allega- 
tions shall  alter  the  period  of  time  in 
which  to  file  an  answer  as  follows: 

(1)  If  the  motion  is  denied,  the  an- 
swer shall  be  filed  within  15  days  after 
service  of  the  denial. 

(2)  If  the  motion  is  granted  in  whole 
or  in  part,  the  more  definite  statement 
of  allegations  shall  be  filed  after  service 
of  the  order  granting  the  motion  and  the 
answer  shall  be  filed  within  15  days  after 
service  of  the  more  definite  statement  of 
allegations. 

(b)  If  a  notice  or  order  is  amended 
(see  §  1720.205(a) ),  the  respondent  shall 
have  15  days  after  service  of  the  amend- 
ed notice  or  order  within  which  to  file  an 
answer.  If  an  answer  is  filed  prior  to  the 
amendment  of  a  notice  or  order,  the  re- 
spondent shall  have  15  days  after  service 
of  the  judge's  order  granting  the  motion 
to  amend  within  which  to  file  an  amend- 
ed answer. 

§1720.145      Content  of  answer. 

(at  An  answer  to  a  notice  or  order 
shall  contain:  (1)  Specific  admission, 
denial  or  explanation  of  each  fact  al- 
leged in  the  notice  or.  if  the  respondent 
is  without  knowledge  thereof,  a  state- 
ment to  that  effect;  and 

( 2 )  A  brief  statement  of  the  facts  con- 
stituting each  defense. 

(b)  Allegations  not  answered  in  this 
manner  shall  be  deemed  admitted. 

§  1720.150      Settlements. 

Parties  may  propose  in  writing,  at  any 
time  during  the  course  of  a  proceeding, 
offers  of  settlement  which  shall  be  sub- 
mitted to  and  considered  by  the  Secre- 
tary or  his  designee.  If  determined  to  be 
appropriate,  the  party  making  the  offer 
may  be  given  an  opportunity  to  make  an 
oral  presentation  in  support  of  such  offer. 
If  an  offer  of  settlement  is  rejected,  the 
party  making  the  offer  shall  be  so  noti- 
fied and  the  offer  shall  be  deemed  with- 
drawn and  shall  not  constitute  a  part  of 
the  record  in  the  proceeding.  Pinal  ac- 
ceptance by  the  Secretary  or  his  designee 
of  any  offer  of  settlement  will  terminate 
any  proceeding  related  thereto  upon  no- 
tification to  the  administrative  law  judge. 
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§  1720.155  Hearings— suspension  no- 
tice pursuant  to  §  1710.45(a)  of  this 
chapter. 

(a)  A  developer,  upon  receipt  of  a 
suspension  notice  issued  pursuant  to 
§  1710.45(a)  of  this  chapter,  may  obtain 
a  hearing  by  filing  a  written  request  in 
accordance  with  the  instructions  regard- 
ing such  request  contained  in  the  sus- 
pension notice.  Such  a  request  must  be 
filed  within  15  days  of  receipt  of  the 
suspension  notice  and  must  be  -fujcom- 
panied  by  an  answer  and  3  copies  thereof 
signed  by  the  respondent  or  his  attorney 
conforming  to  the  requirements  of 
§  1720.145.  Piling  of  a  motion  for  a  more 
definite  statement  pursuant  to  §  1720.135 
shall  alter  the  period  of  time  to  request  a 
hearing  in  accordance  with  §  1720.140. 

(b)  When  a  hearing  is- requested  pur- 
suant to  paragraph  (a)  of  this  section, 
such  hearing  shall  be  held  within  20 
days  of  receipt  of  the  request.  The  time 
and  place  for  hearing  shall  be  fixed  with 
due  regard  for  the  public  interest  and 
the  convenience  and  necessity  of  the 
parties  or  their  representatives. 

(c)  A  request  for  hearing  filed  pursu- 
ant to  paragraph  (a)  of  this  section  shall 
not  interrupt  or  annul  the  effectiveness 
of  the  suspension  notice,  and  suspension 
of  the  effective  date  of  the  Statement 
or  amendment  shall  continue  until  va- 
cated by  order  of  the  Secretary  or  ad- 
ministrative law  judge.  Except  in  cases 
in  which  the  developer  shall  waive  or 
withdraw  his  request  for  such  hearing, 
or  shall  fail  to  pursue  the  same  by  ap- 
propriate appearance  at  a  hearing  duly 
scheduled,  noticed  and  convened,  the 
suspended  filing  shall  be  reinstated  in 
the  event  of  failure  of  the  Secretary  or 
his  designee  to  schedule,  give  notice  of 
or  hold  a  duly-requested  hearing  with- 
in the  time  specified  in  paragraph  (b) 
of  this  section,  or  in  the  event  of  a  find- 
ing that  the  Secretary  has  failed  to  sup- 
port at  such  hearing  the  propriety  of 
the  suspension  with  respect  to  the  ma- 
terial Issues  of  law  and  fact  raised  by 
the  answer.  Such  reinstatement  shall  be 
effective  on  the  date  on  which  the  filing 
would  have  become  effective  had  no  no- 
tice of  suspension  been  issued  with  re- 
spect to  it. 

(d)  If  there  is  an  outstanding  suspen- 
sion notice  under  §  1710.45(a)  with  re- 
spect to  the  same  matter  for  which  a 
suspension  order  under  n710.45(b)  (3) 
is  issued,  the  notice  and  order  shall  be 
consolidated  for  the  purposes  of  hearing. 
In  the  event  that  allegations  upon  whicli 
the  suspension  notice  and  suspension  or- 
der are  based  are  identical,  only  one 
answer  need  be  filed. 

§  1720.160  Hearings — notice  of  pro- 
ceedings pursuant  to  §  1710.45(b) 
(1 )  of  this  chapter. 

(a)  A  developer,  upon  receipt  of  a  no- 
tice of  proceedings  Issued  pursuant  to 
§  1710.45(b)  (1)  of  this  chapter,  may  ob- 
tain a  hearing  by  filing  a  written  reqiiest 
in  accordance  with  the  instructions  re- 
garding such  request  contained  in  the 
notice  of  proceedings.  Such  a  request 
must  be  filed  -within  15  days  of  receipt  of 
the  notice  of  proceedings  and  must  be  ac- 
companied by  Em  answer  conforming  to 


the  requirements  of  §  1720.145.  Piling  of 
a  motion  for  a  more  definite  statement 
pursuant  to  §  1720.135  shall  alter  the  pe- 
riod of  time  to  request  a  hearing  in  ac- 
cordance with  §  1720.140. 

(b)  When  a  hearing  is  requested  pur- 
suant to  paragraph  (a)  of  this  section, 
such  hearing  shall  be  held  within  45  days 
of  receipt  of  the  request  by  the  Secretary 
unless  it  is  determined  that  it  is  not  in 
the  public  interest.  The  time  and  place 
for  hearing  shall  be  fixed  with  due  regard 
for  the  public  interest  and  the  conven- 
ience and  necessity  of  the  parties  or  their 
representatives. 

(c)  Pailure  to  answer  within  the  time 
allowed  by  §  1720.140  or  failure  of  a  de- 
veloper to  appear  at  a  hearing  duly 
scheduled  shall  result  in  an  appropriate 
order  under  I  1710.45(b)  (1)  of  this  chap- 
ter suspending  the  statement  of  record. 
Such  order  shall  be  effective  as  of  the 
date  of  service  or  receipt. 

§  1720.165  Hearings— suspension  or- 
ders issued  pursuant  to  §  1710.45 
(b)  (2)  and  §  1710.45(b)  (3)  of  this 
chapter. 

(a)  A  developer,  upon  receipt  of  a  sus- 
pension order  issued  pursuant  to  §  1710.45 
(b)  (2)  or  §  1710.45(b)  (3)  of  this  chapter, 
may  obtain  a  hearing  by  filing  a  written 
request  in  accordance  with  the  instruc- 
tions regarding  such  request  contained 
in  the  suspension  order.  Such  request 
must  be  filed  within  15  days  of  receipt 
of  the  suspension  order  and  must  be  ac- 
companied by  an  answer  and  3  copies 
thereof  signed  by  the  respondent  or  re- 
spondent's attorney  conforming  to  the 
requirements  of  §  1720.145.  Piling  of  a 
motion  for  a  more  definite  statement  pur- 
suant to  §  1720.135  shall  alter  the  period 
of  time  to  request  a  hearing  in  accord- 
ance with  5  1720.140. 

(b)  When  a  hearing  is  requested 
pursuant  to  paragraph  (a>  of  this  sec- 
tion, a  date  for  such  hearing  shall  be 
scheduled  within  20  days  of  receipt  of 
the  request.  The  time  and  place  few  hear- 
ing shall  be  fixed  with  due  regard  for 
the  public  interest  and  the  convenience 
and  necessity  of  the  parties  or  their  rep- 
resentatives. 

(c)  A  request  for  hearing  filed  pursu- 
ant to  paragraph  (a)  of  this  section  shall 
not  interrupt  or  annul  the  effectiveness 
of  the  suspension  order. 

§  1720.170  Intervention  by  interested 
persons. 

(a)  The  administrative  law  judge, 
upon  timely  petition  in  writing  and  for 
good  cause  shown,  and  if  deemed  to  be 
in  the  public  interest,  may  permit  any 
person  to  p>articipate  by  intervention  in 
the  proceeding.  The  petition  shall  state 
(1)  The  petitioner's  relationship  to  and 
interest  in  the  matters  contained  in  the 
proceeding;  (2)  The  petitioner's  posi- 
tion with  respect  to  each  specific  issue 
upon  which  he  proposes  to  intervene, 
and  the  facts  which  he  proposes  to  ad- 
duce in  support  of  each  such  position; 
and  (3)  An  assent  to  exercise  of  jurisdic- 
tion by  the  Department  with  respect  to 
the  petitioner. 

(b)  The  administrative  law  judge  shall 
determine  the  propriety  of  such  inter- 


vention and  the  extent  to  which  such  in- 
tervener may  participate,  basing  such 
determination  upon  applicable  law,  the 
directness  and  substantiality  of  the  pe- 
titioner's interest  in  the  proceeding  and 
the  effect  upon  the  proceeding  of  allow- 
ing such  participation. 

§  1720.175     Ck>nsolidation. 

■When  more  than  one  proceeding  in- 
volves a  common  question  of  law  or  fact, 
the  administrative  law  judge  may  order  a 
joint  hearing  of  any  or  all  of  the  matters 
in  issue  in  the  proceedings  and  may  make 
such  other  orders  concerning  the  pro- 
ceedings as  to  avoid  unnecessary  costs  or 
delay. 

§  1720.190      .Administrative     law     judge, 
powers  and  duties. 

(a)  Hearings  in  adjudicative  proceed- 
ings shall  be  presided  over  by  a  duly 
qualified  administrative  law  judge  who 
shall  Uk  designated  by  the  Secretary  in 
a  notlce\o  the  parties  in  the  proceeding. 

<b>  Administrative  law  judges  shall 
have  the  duty  to  conduct  fair  and  im- 
partial hearings,  to  take  all  necessary 
action  to  avoid  delay  in  the  disposition  of 
proceedings  and  to  maintain  order.  They 
shall  have  all  powers  necessary  to  those 
ends  including  all  powers  granted  under 
5  U.S.C.  556(c> .  and  also  power  including 
but  not  limited  to  the  following: 

'1^  To  administer  oaths  and  affirma- 
tions. 

(2)  To  issue  subpoenas  and  orders  re- 
quiring access. 

(3)  To  take  or  to  cause  depositions  to 
be  taken. 

(4)  To  rule  upon  offers  of  proof  and 
receive  evidence. 

(5 )  To  regulate  the  course  of  the  hear- 
ings and  the  conduct  of  the  parties  and 
their  counsel. 

(6)  To  hold  conferences  for  simplifica- 
tion and  clarification  of  the  issues  or  any 
other  purpose. 

(7)  To  consider  and  rule  upon,  as 
justice  may  require,  all  procedural  and 
other  motions  appropriate  in  an  adjudi- 
cative proceeding,  including  motions  to 
open  defaults. 

(8)  To  maike  and  file  decisions. 

(9)  To  certify  question  to  a  Depart- 
mental appeals  officer. 

(10)  To  take  any  action  authorized  by 
the  rules  in  this  part  or  other  appropri- 
ate action. 

§  1720.195      Prehearing  conferences. 

(a)  'Where  it  will  expedite  the  pro- 
ceeding, the  administrative  law  Judge 
may  direct  or  allow  the  parties  or  their 
representatives  to  appear  before  him  for 
a  conference  to  consider:  (1)  Simplifica- 
tion and  clarification  of  the  issues;  (2) 
Necessity  or  desirabllty  of  amendments 
to  the  pleadbigs:  (3)  Stipulations  and 
admissions  of  fact  and  the  contents  and 
authenticity  of  documents:  (4)  Expedi- 
tion in  the  discovery  and  presentation  of 
evidence;  (5)  Matters  of  which  official 
or  judicial  notice  wUl  be  taken;  and  (6) 
Such  other  matters  as  may  aid  in  the 
orderly  and  expeditious  disposition  of 
the  proceeding,  including  disclosure  of 
the  names  of  witnesses  and  of  documents 


FEKIAL  RCGISm.  VOL  42.  NO.  20— MONDAY,  JANUARY  31,   1977 


5912 

or  other  exhibits  which  will  be  introduced 
in  evidence  in  the  course  of  the  proceed- 
ing. Prior  to  the  conference,  the  admin- 
istrative law  judge  may  direct  or  allow 
the  parties  or  their  representatives  to  file 
memoranda  specifying  the  issues  of  law 
and  fact  to  be  considered. 

(b>  If  the  circumstances  are  such  that 
a  conference  is  impracticable,  the  ad- 
ministrative law»judge  may  require  the 
parties  to  correspond  with  him  for  the 
purpose  of  accomplif^hing  any  of  the  ob- 
jectives set  forth  in  this  section. 

§  1720.200    Reporting — prehearing  con- 
ferences. 

Prehearing  conferences  shall  be 
stenographically  or  mechanically  re- 
ported: and  the  administrative  law  judge 
shall  prepare  and  file  for  the  record  a 
written  summary  of  the  action  taken  at 
the  conference,  which  shall  incorporate 
any  written  agreements  or  stipulations 
made  by  the  parties  at  the  conference  or 
as  a  result  of  the  conference. 

§  1720.20.1      Amendments     and     supple- 
mental pleadings. 

(a)  Amendments.  Prior  to  the  receipt 
by  the  Docket  Clerk  for  Admini'strative 
Proceedings  of  an  answer  to  a  notice  or 
order,  that  notice  or  order  may  be 
amended  as  a  matter  of  course.  After  the 
receipt  of  an  answer,  the  administrative 
law  judge  may  allow  appropriate  amend- 
ments to  pleadings  by  motion  whenever 
determination  of  a  controversy  on  the 
merits  will  be  facilitated  thereby. 

(b)  Variances  of  proof.  When  issues 
not  raised  by  the  pleadings  but  reason - 
al^ly  within  the  scope  of  the  suspension 
notice  or  notice  of  proceedings  are  tried 
by  express  or  implipd  consent  of  the 
parties,  they  shall  be  treated  in  all  re- 
spects as  if  they  had  been  raised  in  the 
pleadings;  and  such  amendments  of  the 
pleadings  as  may  be  necessary  to  make 
them  conform  to  the  evidence  and  to 
raise  such  issues  shall  be  allowed  at  any 
time. 

<cJ  Supplemental  pleadings.  The  ad- 
ministrative law  judge  may,  upon  rea- 
sonable notice  and  such  terms  as  are  just, 
permit  service  of  a  supplemental  plead- 
ing setting  forth  transactions  or  events 
which  have  occurred  since  the  date  of 
the  pleading  sought  to  be  supplemented 
and  which  are  relevant  to  any  of  the 
issues  involved. 

§  1720.210     Public  nature  and  timing  of 
hearings. 

(a)  All  hearings  in  adjudicative 
proceedings  shall  be  public. 

(b)  Hearings  shall  proceed  with  all 
reasonable  speed  and,  insofar  as  practi- 
cable, shall  be  held  at  one  place  and  shall 
continue  without  recess  or  suspension 
until  concluded.  The  administrative  law 
judge  shall  have  the  authority  to  order 
brief  intervals  of  the  sort  normally  in- 
volved in  judicial  proceedings  and.  in  un- 
usual and  exceptional  circumstances  for 
good  cause  stated  on  the  record,  he  shall 
have  the  authority  to  order  hearings  at 
more  than  one  place  and  to  order  re- 
cesses to  permit  further  gathering  of 
evidence  or  settlement  discussions. 


PROPOSED  RULES 

§  1720.213      Ex  parte  communications. 

la)  No  person  sh.^11  communicate  with 
an  administrative  law  judge  or  an  ap- 
peals officer  either  directly  or  indirectly 
concerning  any  pending  proceeding 
unless  prior  to  or  simultaneously  with 
such  communication  its  contents  are  dis- 
closed in  detail  to  all  persons  interested 
in  the  proceeding:  nor  shall  an  admin- 
istrative law  judge  or  appeals  officer  re- 
quest or  consider  anv  such  unauthorised 
ex  parte  communication.  This  prohibi- 
tion shall  not  apply  to  a  simple  request 
.for  information  respecting  the  status  of 
the  proceeding,  nor  to  any  ex  parte  com- 
munication expressly  authorized  by  these 
rules. 

lb'  Any  administrative  law  judge  or 
appeals  officer,  who  receives  an  ex  parte 
communication  which  he  knows  or  has 
reason  to  believe  is  unauthorized,  shall 
promptly  place  the  communication,  or 
its  substance,  in  the  public  file  and  shall 
inform  all  persons  interested  in  the  pro- 
ceeding of  its  existence  and  general  con- 
tents. Pacts  or  arguments  so  communi- 
cated shall  not  be  taken  into  account 
in  deciding  any  matter  in  issue  unless 
such  facts  or  arguments  shall  be  brought 
properly  before  the  administrative  law 
judge. 

<c)  Opportunity  to  an.swer  allegations 
or  contentions  contained  in  an  unau- 
thorized ex  parte  communication  may 
be  afforded  any  interested  person  upon 
his  motion  for  leave  to  do  so,  wherever 
such  leave  will  operate  to  assure  a  fair 
hearing  or  decision. 

§  1720.220      Disqualification  of  adminis-  ^ 
Irative  law  judge. 

<a)  When  an  administrative  law  judge 
deems  himself  disqualified  from  presid- 
ing in  a  particular  proceeding,  he  shall 
withdraw  therefrom  by  notice  on  the 
record  and  shall  notify  the  Secretary  of 
such  withdrawal. 

(b)  Whenever  any  party  believes  that 
the  administrative  law  judge  should  be 
disqualified  from  presiding,  or  continu- 
ing to  preside  in  a  particular  proceed- 
ing, such  party  may  file  with  the  admin- 
istrative law  judge  a  motion  that  the 
administrative  law  judge  disqualify  and 
remove  himself.  Such  motion  shall  be 
supported  by  affidavits  setting  forth  the 
alleged  grounds  for  disqualification.  If 
the  administrative  law  judge  does  not 
disqualify  himself,  he  shall  proceed  with 
the  hearing,  and  the  question  of  fair 
hearing  and  due  process  may  be  raised 
on  appeal. 

§  1720.225     Failure  to  eomoly  with  ad- 
ministrative law  judge's  directions. 

Any  party  who  refuses  or  fails  to  com- 
ply with  a  lawfully  issued  order  or  di- 
rection of  an  administrative  law  judge 
may  be  considered  to  be  in  contempt  of 
the  Secretary.  The  circumstances  of  any 
such  neglect,  refusal  or  failure,  together 
with  a  recommendation  for  aopropriate 
action,  shall  be  promptly  certified  by  the 
administrative  law  judge  to  the  Secre- 
tary or  his  designee  who  may  make  such 
orders  in  regard  thereto  as  the  circum- 
stances may  warrant. 


§  1720.230      Motions — filing  require- 

ments. 

During  the  time  a  proceeding  is  be- 
fore an  administrative  law  judge,  all  mo- 
tions therein  shall  be  in  writing;  and, 
except  as  otherwise  provided  in  this  part, 
a  copy  of  each  motion  shall  be  served  on 
the  other  party  or  parties.  Such  motions 
shall  be  signed,  addressed  to  and  filed 
with  the  administrative  law  judge  and 
•shall  be  ruled  upon  by  him.  The  provi- 
sions of  this  section  need  not  apply  to 
motions  made  during  the  course  of  a 
hearing. 

§  1 720.235      .Answers  to  motions. 

Within  7  days  after  service  of  any 
written  motion,  an  opposing  party  shall 
answer  or  shall  be  deemed  to  consent 
to  the  granting  of  the  relief  asked  for  in 
the  motion.  The  moving  party  shall  have 
no  right  to  reply  except  as  permitted  by 
the  administrative  law  judge  or  the  ap- 
peals officer. 

§  1720.240      Motions     for    extension     of 
time. 

As  a  matter  of  discretion,  the  admin- 
istrative law  judge  or  the  appeals  officer 
mav  waive  the  requirements  of  §  1720.- 
235  as  to  motions  for  extensions  of  time, 
and  may  rule  upon  such  motions  ex 
parte.  Extensions  of  time  or  continu- 
ances in  any  proceeding  may  be  ordered 
by  the  administrative  law  judge  on  his 
own  motion,  or  on  the  motion  of  either 
party  for  sufficient  cause  after  the  policy 
of  the  Secretary  under  §  1720.210  has 
been  considered. 

§1720.245      Motions  for  dismissal. 

(a)  A  motion  to  dismiss  may  be  made 
at  any  time  until  and  including  the  fifth 
day  after  the  close  of  the  case  for  the  re- 
ception of  evidence. 

(b>  When  a  motion  to  dismiss,  based 
upon  alleged  failure  to  establish  a  prima 
facie  case,  is  made  at  the  close  of  the 
evidence  offered  in  support  of  the  notice 
or  order,  the  suiministrative  law  judge 
may  defer  ruling  thereon  until  the  close 
of  the  case  for  the  reception  of  evidence. 

(c)  When  a  motion  to  dismiss  is 
granted  so  as  to  terminate  entirely  the 
proceeding  before  the  administrative 
law  judge,  the  administrative  law  judge 
shall  file  a  decision  in  accordance  with 
the  provisions  of  §  1720.345.  If  such  a 
motion  is  granted  only  as  to  some  alle- 
gations or  as  to  some  respondents,  the 
administrative  law  judge  shall  enter  this 
partial  determination  on  the  record  and 
take  it  into  account  in  hi9  decision. 

§  1720.250      Interlocutory   review  of  ad- 
ministrative law  judge's  decision. 

The  appeals  officer  will  not  review  a 
ruling  of  an  administrative  law  judge 
prior  to  the  appeals  officer's  considera- 
tion of  the  entire  oroceeding  in  the  ab- 
sence of  extraordinary  circumstances. 
Except  as  provided  in  §  1720.190  an  ad- 
ministrative law  judge  shall  not  certify 
a  ruling  for  interlocutory  review  to  an 
appeals  ofBcer  unless  a  party  so  requests 
and  the  administrative  law  judge  finds, 
either  on  the  record  or  in  writing,  that  in 
his  opinion  (A)  a  subsequent  reversal  of 
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his  nillng  would  cause  unusual  delay  or 
expense,  taking  into  consideratitm  the 
probability  of  such  reversal,  or  (B)  sub- 
stantial rights  are  at  stake  and  the  final 
decision  might  be  materially  alTected. 
The  certification  by  the  administrative 
law  Judge  shall  be  in  writing  and  shall 
specify  the  material  relevant  to  the  rul- 
ing involved.  The  appeals  ofBcer  may 
decline  to  consider  the  ruling  certified 
if  he  determines  that  interlocutory  re- 
view is  not  warranted  or  appropriate 
under  the  circumstances.  If  the  adminis- 
trative law  judge  does  not  certify  a  mat- 
ter, a  party  who  had  requested  certifica- 
tion may  apply  to  the  appeals  ofBcer  for 
review.  An  application  for  review  shall 
be  in  writing  and  shall  briefly  state  the 
grounds  relied  on  and  shall  be  filed 
within  2  days  after  notice  of  the  ruling 
complained  of.  Review  will  not  be  grant- 
ed unless  the  appeals  officer  concludes 
that  the  administrative  law  judge  erred 
In  falling  to  certify  the  matter.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  the  hearing  shall  continue 
whether  or  not  such  certification  or  ap- 
plication is  made.  Failure  to  request  cer- 
tification or  to  make  such  application 
wlU  not  waive  the  right  to  seek  review 
of  the  ruling  of  the  swiministrative  law 
judge  after  the  close  of  the  hearing. 

§  1720.255     Presentation  and  admission 
of  evidence. 

(a)  All  witnesses  at  a  hearing  for  the 
purpose  of  taking  evidence  shall  testify 
under  oath  or  affirmation  which  shall  be 
administered  by  the  administrative  law 
judge.  Every  party  shall  have  the  right 
to  present  such  oral  or  doctunentary  evi- 
dence and  to  conduct  such  cross-exami- 
nations as  may  be  required  for  a  full  and 
true  disclosure  of  the  facts.  The  admin- 
istrative law  judge  shall  receive  relevant 
and  material  evidence,  rule  upon  offers 
of  proof  and  exclude  all  irrelevant,  im- 
material or  imduly  repetitious  evidence. 

(b)  Evidence  shall  not  be  excluded 
merely  by  application  of  technical  rules 
governing  its  admissibility,  competency, 
weight  or  foimdation  in  the  record;  but 
evidence  lacking  any  significant  pro- 
bative value,  or  substantially  tending 
merely  to  confuse  or  extend  the  record, 
shall  be  excluded.  The  administrative 
law  judge  may  allow  argiunents  on  the 
admissibility  of  evidence  by  analogy  to 
the  Federal  Rules  of  Evidence  nurentiy 
applicable  in  the  United  States  District 
Courts  of  the  United  States. 

(c)  When  offered  evidence  Is  excluded, 
the  party  offering  the  same  shall  be  per- 
mitted to  state  on  the  record  an  offer 
of  proof  with  respect  thereto  and  re- 
jected exhibits,  adequately  marked,  shall 
on  request  of  the  party  offering  the  same 
be  retained  in  the  record  for  purposes  of 
review.  Evidence  may  be  received  sub- 
ject to  deferred  ruling  on  objectitms  to 
its  admlsslbUity. 

(d)  Objections  to  evidence  shall  be 
timely  made  and  shall  speclfv  the  par- 
ticular ground  of  objectitm  without  argu- 
ment except  as  argument  may  be  ex- 
pressly required- by  the  administrative 
law  Judge.  Formal  exception  to  cm  ad- 
verse ruling  is  unnecessary. 


§  1720.260     ProdoctioB     of     witnesses* 
statements. 

After  a  witness  called  by  the  attorney 
for  the  Office  of  Interstate  Land  Sales 
Registration  has  given  direct  testimony 
in  a  hearing,  any  other  party  may  request 
and  obtain  the  production  of  any  state- 
ment, or  part  thereof,  of  such  witness 
pertaining  to  his  direct  testimony  in 
the  possession  of  the  Office  of  Interstate 
Land  Sales  Registration,  subject,  how- 
ever, to  the  limitations  applicable  to  the 
production  of  witnesses'  statements  un- 
der the  Jencks  Act,  18  U.S.C.  3500. 

§  1720JS65     Depositions  and  discovery. 

(a)  At  any  time  during  the  course  of 
a  proceeding,  the  administrative  law 
judge,  in  his  discretion,  may  order  the 
taking  of  a  deposition  and  the  produc- 
tion of  documents  by  the  deponent.  Such 
order  may  be  entered  upon  a  showing 
that  the  deposition  is  necessary  for  the 
purpose  of  discovery  or  to  preserve  rele- 
vant evidence.  Insofar  as  consistent  with 
considerations  of  fairness  and  the  re- 
quirements of  due  process  and  the  rules 
of  this  subpart,  a  deposition  shall  not 
be  ordered  when  it  appears  that  It  will 
result  in  imdue  burden  to  any  other  par- 
ty or  in  undue  delay  of  the  proceeding. 
Depositions  may  be  taken  orally  or  upon 
written  interrogatories  and  cross-inter- 
rogatories. 

(b)  Any  party  desiring  to  take  a  depo- 
sition shall  make  application  in  writing 
to  the  administrative  law  judge  setting 
forth  the  justification  therefor  and  the 
time  and  place  proposed  for  the  taking 
of  the  deposition.  The  application  shall 
include  also  the  name  and  addre.ss  of 
each  proposed  deponent  and  the  subject 
matter  concerning  which  each  is  ex- 
pected to  depose  and  shall  be  accom- 
panied by  an  application  for  any  sub- 
poenas desired. 

(c)  Such  order  as  the  administrative 
law  judge  may  issue  for  taking  a  deposi- 
tion shall  state  the  circumstances  war- 
ranting its  being  taken,  and  shall  desig- 
nate the  time  and  place  and  shall  show 
the  name  and  address  of  each  person 
who  is  expected  to  appear  and  the  sub- 
ject matter  with  regard  to  which  each  is 
expected  to  depose.  The  time  designated 
shall  allow  not  less  than  5  days  from 
date  of  service  of  the  order  when  the 
deposition  is  to  be  taken  within  the 
United  States,  and  not  less  than  15  days 
whoi  the  deposition  is  to  be  taken  else- 
where. 

(d)  After  an  order  is  served  for  tak- 
ing a  deposition,  upon  motion  timely 
made  by  any  party  or  by  the  person  to  be 
deposed  and  for  good  cause  shown,  the 
administrative  law  Judge  m<ty  issue  any 
of  the  following  orders  which  he  con- 
siders to  be  aopropriate: 

(1)  That  the  deposition  shall  not  be 
taken. 

(2)  That  It  may  be  taken  only  at  some 
designated  place  other  than  that  stated 
in  the  order. 

(3)  That  it  may  be  taken  only  on  writ- 
ten interrogatories. 

(4)  ITiat  certain  matters  shall  not  be 
inquired  Into. 


(5)  That  the  examination  shall  be  held 
with  no  one  present  except  the  parties 
to  the  action,  their  coimsel  and  a  person 
qualified  in  the  designated  place  to- ad- 
minister oaths  and  affirmations.    " 

(e)  The  administrative  law  judge  may 
make  any  other  order  i^lch  justice  re- 
quires to  protect  the  party  or  deponent 
from  annoyance,  embarrassmmt  or  op- 
pression, or  to  prevent  the  unnecessary 
disclosiue  or  publication  of  information 
contrary  to  the  public  interest  and  be- 
yond the  requirements  of  Justice  in  the 
particular  proceeding. 

(f)  Each  deponent  shall  be  duly  sworn, 
and  any  adverse  party  shall  have  the 
right  to  cross-examine.  Objections  to 
questions  or  documents  shall  be  in  short 
form,  stating  the  grounds  of  obJecticHis 
relied  upon.  The  questions  and  the  an- 
swers, together  with  all  (Ejections  made, 
but  excluding  argimient  or  debate,  shall 
be  reduced  to  writing  and  certified  by  the 
person  before  whom  the  deposition  was 
taken.  Thereafter  such  person  shall  for- 
ward the  deposition  and  one  copy  thereof 
to  the  party  at  whose  Instance  the  depo- 
sition was  taken,  and  shall  forward  one 
copy  thereof  to  the  representative  of 
each  party  who  was  present  or  repre- 
sented at  the  taking  of  the  deposition. 

(g)  A  deposition  taken  to  preserve 
relevant  evidence  which  suiy  par^  in- 
tends to  offer  In  evidence  may  be  cor- 
rected in  the  manner  provided  by  S  1720.- 
325.  Any  such  deposition  shall.  In  ad- 
dition to  the  other  required  procedxires, 
be  read  to  or  by  the  deponent  and  sub- 
scribed by  him  if  the  party  intending  to 
offer  It  in  evidence  so  notifies  the  person 
before  whom  the  deposition  was  taken. 
Subject  to  appropriate  rulings  on  such 
objections  to  the  questions  and  answers 
as  were  noted  at  the  time  the  deposition 
was  taken  or  as  may  be  valid  when  It  is 
offered,  a  deposition  taken  to  preserve 
rdevant  evidence,  or  any  part  thereof, 
may  be  used  or  offered  In  evldnice  as 
against  any  party  who  was  present  or 
represented  at  the  taking  of  the  deoosl- 
tlon  or  who  had  due  notice  thereof  if  the 
administrative  law  Judge  finds  any  of 
the  following: 

(1)  That  the  deponent  Is  dead. 

(2)  That  the  deponent  is  out  of  the 
United  States  or  is  located  at  such  a  dis- 
tance that  his  attendance  would  be  Im- 
practical, unless  It  appears  that  the  ab- 
sence of  the  deponent  was  procured  by 
the  party  offering  the  depositicm. 

(3)  That  the  deponent  is  unable  to 
attend  or  testify  because  of  ace,  sick- 
ness, infirmity  or  imprisonment. 

.  (4)  That  the  party  offering  the  depo- 
sition has  been  unable  to  proctire  the  at- 
tendance of  the  deponent  by  subpoena. 
(5)  That  such  exceptional  circum- 
stances exist  as  to  make  It  desirable,  in 
the  Interest  of  Justice  and  with  due  re- 
gard to  the  importance  of  presenting  the 
testimony  of  witnesses  orally  in  open 
hearing,  to  allow  the  deposition  to  be 
used. 

§  1720.270     Subpoenas  ad  testifieandnm. 

Application  for  Issuance  of  a  subpoena 
reqtilrlng  a  person  to  appear  and  depose 
or  testify  at  the  taking  of  a  deposition 
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or  at  an  adjudicative  hearing  shall  be 
made  to  the  administrative  law  judge 
who  may  Issue  such  subpoena. 

§  1720.275     Subpoenas  duces  tecum. 

(a)  Application  for  Issuance  of  a  sub- 
poena requiring  a  person  to  appear  and 
depose  or  testify  and  to  produce  specific 
documents,  papers,  books,  or  other  physi- 
cal exhibits  at  the  taking  of  a  deposition, 
or  at  a  prehearing  conference,  or  at  an 
adjudicative  hearing  shall  be  made  in 
writing  to  the  administrative  law  judge 
who  may  issue  such  subpoena  and  shall 
specify  as  exactly  as  possible  the  general 
relevancy  of  the  material  and  the  reason- 
ableness of  the  scope  of  the  subpoena. 

(b)  Subpoepas  duces  tecum  may  be 
used  by  any  party  for  purposes  of  dis- 
covery or  for  obtaining  documents,  pa- 
pers, books,  or  other  {diysical  exhibits 
for  use  in  evidence,  or  for  both  purposes. 
When  used  for  discovery  purposes  a  sub- 
poena may  require  a  person  to  produce 
and  permit  the  inspection  and  copying 
of  nonprlvileged  documents,  papers, 
books,  or  other  physical  exhibits  which 
constitute  or  contain  evidence  relevant 
to  the  subject  matter  involved  and  which 
are  in  the  possession,  custody  or  control 
of  such  person. 

§  1720.280     Motion  lo  limit  or  quash. 

Any  person  to  whom  a  subpoena  is  di- 
rected may,  prior  to  the  time  specified 
therein  for  compliance,  but  in  no  event 
more  than  5  days  after  the  date  of  service 
of  such  subpoena,  apply  to  the  adminis- 
trative law  judge  to  quash  or  modify  such 
subpoena,  accompanying  such  applica- 
tion with  a  brief  statement  of  the  reasons 
therefor.  The  administrative  law  judge 
shall  have  the  discretion  of  granting, 
denying  or  modif5ing  said  motion. 

§  1720.285     Rulings  on  applications  for 
compulsory  process ;  appeals. 

(a)  Applications  for  orders  requiring 
the  production  of  witnesses'  statements 
pursuant  to  the  provisions  of  S  1720.260, 
applications  for  orders  requiring  the  tak- 
ing of  depositions  pursuant  to  the  pro- 
visions of  8  1720.265  and  applications  for 
the  issuance  of  subpoenas  pursuant  to 
the  provisions  of  S§  1720.270  and  1720.275 
(other  than  as  provided  in  S  1720.290) 
may  be  made  ex  parte,  and,  if  so  made, 
such  applications  and  the  rulings  thereon 
shall  remain  ex  parte  unless  otherwise 
ordered  by  the  administrative  law  judge. 
Such  applications  shall  be  ruled  upon  by 
the  adminitsrative  law  judge  assigned  to 
hear  the  case  or.  in  the  event  he  is  not 
available,  by  another  administrative  law 
judge  designated  by  the  Secretary. 

(b)  Appeals  to  aii  appeals  ofiDcer 

from  rulings 

denjrlng  applications  within  the  scope 
of  paragraph  (a)  of  this  section,  or  from 
rulings  on  motions  to  limit  or  quash 
mncess  issued  pursuant  to  such  applica- 
tions (other  than  as  provided  in 
S  1720.290)  wUl  be  entertained  by  the  ap- 
peals oflBcer  only  upon  a  showing  that 
the  ruling  complained  of  lnv(rfves  sub- 
stantial rights  and  will  materially  affect 
the  final  decision,  and  that  a  determlna- 
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tlon  of  its  correctness  before  conclusi<A 
of  the  hearing  is  essential  to  serve  the 
interests  of  justice.  Such  {^peals  shall 
be  made  on  the  record,  shall  briefly  state 
the  grounds  relied  on  and  shaU  be  filed 
within  5  days  after  notice  of  the  ruling 
complained  of.  Appeals  from  denials  ai 
ex  parte  applications  shall  have  annexed 
thereto  copies  of  the  applications  and 
rulings  involved.  Any  answer  to  such  ai>- 
peal  shall  not  operate  to  suspend  the 
hearing  unless  otherwise  ordered  by  the 
administrative  law  judge  or  the  appeals 
officer.  j 

§  1720.300     Official  notice. 

Official  notice  may  be  taken  of  any 
material  fact  which  might  be  judicially 
noticed  by  a  District  Court  of  the  United 
States,  any  matter  in  the  public  offlciai 
records  of  the  Office  of  Interstate  Land 
Sales  Registration  or  any  matter  which 
is  peculiarly  within  the  knowledge  of 
the  administrative  law  judge.  When  any 
decision  of  an  administrative  law  judge 
rests,  in  whole  or  in  part,  upon  the  tak- 
ing of  official  notice  of  a  material  fact 
portunity  to  disprove  such  noticed  fact 
not  appearing  in  evidence  of  record,  op- 
portunity to  disprove  such  noticed  fact 
shall  be  granted  any  party  making  time- 
ly request  therefor. 

§  1720.320    Reporting  and  transcriptioa. 

Hearings  shall  be  stenographically  or 
mechanically  reported  and  transcribed 
under  the  supervision  of  the  administra- 
tive law  judge.  The  oririnal  transcript 
shall.be  a  part  of  the  record  and  the 
sole  '  official  transcript.  Copies  of 
transcripts  shall  be  available  from  the 
reporter  at  rates  not  to  exceed  the  maxi- 
mum rates  fixed  by  contrsw:t  between 
the  Secretary  or  his  designee  and  the 
reporter. 


§  1720.325     Corrections. 

Corrections  of  the  official  transcript 
ordered  by  the  administrative  law  judge 
shall  be  included  in  the  record.  Correc- 
tions shall  not  be  ordered  by  the  adminit- 
tratlve  law  judge  except  upon  notice  and 
opportunity  for  the  hearing  of  objec- 
tions. Such  corrections  shall  be  made  by 
the  reporter  by  furnishing  substitute 
pages,  imder  the  usual  certificate  of  the 
reporter,    for    insertion    in    the    official 


record. 


I 


§  1720.330     Proposed    findings,    conclii- 
sions,  and  order. 

The  administrative  law  judge  may  fix 
a  reasonable  time,  not  to  exceed  30  days 
after  the  close  of  the  evidence,  during 
which  any  party  may'  file  with  the  ad- 
ministrative law  judge  proposed  findings 
of  fact,  conclusions  of  law  and  rules  or 
orders  together  with  briefs  in  support 
thereof.  Such  proposals  shall  be  in  writ- 
ing, shall  be  served  upon  all  parties  and 
shall  contain  adequate  references  to  ttie 
record  and  to  authorities  relied  on.  "Hie 
record  shall  show  the  administrative  law 
judge's  ruling  on  each  proposed  finding 
and  conclusion,  except  when  his  rule  or 
order  disposing  of  the  proceeding  other- 
wise informs  the  parties  of  the  action 
taken  by  him  thereon.. 


§  1720.345     Decision    of    administrative 
law  judge. 

(a)  The  administrative  law  judge  shall 
make  and  file  a  decision  within  40  days 
after  the  close  of  the  taking  of  evidence 
in  cases  in  which  a  hearing  is  held. 

(b)  The  decisicHi  shall  be  effective  10 
days  after  service  upon  the  parties  un- 
less a  petition  for  appeal  is  filed  pursusmt 
to  §  1720.365  which  shall  serve  to  stay 
the  effectiveness  of  the  decision  while  the 
appeal  procedure  is  ongoing. 

§  1720.350     Decision  of  the  administra- 
tive law  judge— content. 

The  administrative  law  judge's  decl- 
si(m  shall  include  a  statement  of  (a) 
Findings,  with  specific  references  to  prin- 
cipal supporting  items  of  evidence  in  the 
record  and  conclusions,  as  well  as  the 
reasons  or  bases  therefor,  upon  all  of  the 
material  issues  of  fact,  law  or  discretion 
presented  on  the  record,  and  (b)  An  ap- 
propriate order.  The  administrative  law 
judge's  decision  shall  be  based  upon  a 
consideration  of  the  whole  record  and 
supported  by  reliable,  probative  and 
substantial  evidmnc. 

§  1720.360     Reopening   of   proceeding; 
termination  of  jurisdiction. 

(a)  At  any  time  prior  to  the  filing  of 
hlB  decision,  the  administrative  law 
judge  may  reopen  the  proceeding  for  the 
reception  of  further  evidence. 

(b)  The  jurisdiction  of  the  adminis- 
trative law  judge  1;^  terminated  when 
the  decision  becomes  effective  imless  and 
until  the  proceeding  is  remanded  to  him 
by  the  appeals  officer  or  a  court  of  ap- 
propriate jurisdiction.  The  administra- 
tive law  judge  may  sua  sponte  or  on  mo- 
tion of  a  party  file  corrections  of  clerical 
errors. 

§  1720.365     Appeal  from  decision  of  ad- 
ministrative law  judges 

(a)  Petition  for  appeal.  The  adminis- 
trative law  judge's  decision  may  be  ap- 
pealed by  filing  a  written  petition  for  ap- 
peal with  the  appeals  officer  within  10 
days  after  service  of  the  decision  ap- 
pealed from.  Copies  of  the  petition  for 
appeal  shall  be  served  on  all  interested 
parties. 

(b)  Denial  of  petition.  A  petition  for 
appeal  of  the  decisi<xi  of  the  adminis- 
trative law  judge  may  be  denied  by  the 
appeals  officer.  The  petition  shall  be 
ruled  on  by  the  appeals  officer  within  10 
da3^  after  filing.  A  denial  of  the  petition 
shall  be  final  agency  action  and  shall 
render  the  administrative  law  judge's 
decision  immediately  effective. 

(c)  Appeal  brief.  The  appeal  shall  be 
perfected  by  filing  within  30  days  after 
service  of  the  decision  appealed  from 
and  by  serving  all  interested  parties  a 
brief  conforming  to  i  1720.385.  In  addi- 
tion, the  appeal  brief  shall  contain  a 
proposed  form  of  rule  or  order  for  the 
consideration  of  the  aiH>eals  officer. 

§  1720.375      Answering  brief. 

Within  20  days  after  service  of  an  ap- 
peal brief  upx)n  a  party,  such  party  may 
file  an  answering  brief  conforming  to  the 
reqilirements  of  S  1720.385. 
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§1720.380     Reply  brief. 

A  brief  in  reply  to  an  answering  brief, 
limited  to  rebuttal  of  matters  in  the  an- 
swering brief,  may  be  filed  and  served 
by  a  party  within  7  days  after  receipt  of 
the  answering  brief  or  the  day  preceding 
oral  argument  whichever  is  earlier.  No 
answer  to  a  reply  brief  will  be  permitted. 

§  1720.385      Length  and  form  of  briefs. 

No  brief  shall  exceed  25  pages  in  length 
except  with  the  permission  of  the  ad- 
ministrative law  judge  or  the  appe^  of- 
ficer and  shall  contain,  in  the  order  in- 
dicated, the  following: 

(1)  The  title  of  the  proceeding,  file 
niunber,  the  name  of  the  party  on  whose 
behalf  it  is  submitted  and  the  name  and 
address  of  his  attorney  in  the  matter  on 
the  front  cover  or  title  page. 

(2)  Subject  index  with  page  refer- 
ences. 

(3)  Table  of  cases  alphabetically  ar- 
ranged, statutes,  texts,  and  other  author- 
ities and  materials  cited,  with  page 
references. 

(4)  A  concise  statement  of  the  facts 
of  the  case,  without  argiunent. 

(5)  A  concise  statement  of  the  ques- 
tions sought  to  be  raised. 

(6)  The  argument,  presenting  clearly 
the  points  of  fact  and  law  relied  upon 
in  support  of  the  position  taken  on 
each  question  with  specific  page  refer- 
ences to  the  record  so  far  as  available, 
and  to  legal  authority  or  other  material 
relied  upon  in  support  of  statements  con- 
tained in  the  argument. 

§  1720.390     Oral  argument. 

Oral  arguments  will  not  be  heard  in 
cases  on  appeal  to  the  appeals  officer 
imless  the  officer  otherwise  orders,  and 
stenographic  or  mechanical  record  of 
such  oral  argument  may  be  made,  in  the 
officer's  discretion.  The  puroose  of  oral 
argument  is  to  emphasize  and  clarify  the 
written  argument  apoearing  in  the  briefs 
and  to  answer  questions. 

§  1720.400     Decision   on    appeal   or   re- 
view. 

(a)  Upon  appeal  from  or  review  of  an 
administrative  law  judge's  decision,  the 
api)eals  officer  will  consider  such  parts 
of  the  record  as  are  cited  or  as  mav  be 
necessary  to  resolve  the  issues  and,  in 
addition,  to  the  extent  necessary  or  de- 
sirable, will  exercise  all  the  powers  which 
he  could  have  exercised  if  he  had  made 
the  initial  decision.  Unless  exceptional 
circumstances  are  present,  however,  all 
appeals  and  reviews  will  be  determined 
upon  the  record  made  before  the  admin- 
istrative law  judge. 

(b)  The  apoeals  officer  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  administrative  law  judge's  decision. 
The  apoellate  order  shall  set  forth  the 
reasozis  uoon  which  the  decision  is  based. 

(c)  In  those  cases  where  the  appeals 
officer  believes  that  he  should  have  fur- 
ther information  or  additional  argu- 
ments of  the  parties  as  to  the  form  and 
content  of  the  rule  or  order  to  be  issued, 
he  may  withhold  final  decision  pending 


the  receipt  of  such  additional  informa- 
tion or  argument  under  procedures 
specified. 

(d)  The  decision  of  the  appeals  officer 
shall  be  final  10  days  after  service  upon 
the  parties,  unless  the  appeals  officer  de- 
termines that  the  protection  of  the  pub- 
lic interest  necessitates  an  earlier  effec- 
tive date  under  the  circumstances,  in 
which  case  he  will  specify  in  his  order 
his  sr>ecific  findings  as  to  such  circum- 
stances. 

Subpart  E — Miscellaneous  Rules 

§  1720.410      Qualifications     for    appear- 
ances. 

(a)  Members  of  the  bar  of  a  Federal 
Court  or  of  the  highest  court  of  any  state 
or  of  the  United  States  are  eligible  to 
practice  before  the  Secretary.  No  register 
of  attorneys  will  be  maintained. 

<b)  Any  individual  or  member  of  a 
partnership  involved  in  any  proceeding 
or  investigation  may  appear  on  behalf  of 
himself  or  of  such  partnership  upon  ade- 
quate identification.  A  corporation  or 
association  may  be  represented  by  a  bona 
fide  officer  thereof  upon  a  showing  of 
adequate  authorization. 

(c)  A  person  shall  not  be  represented 
except  as  stated  in  paragraphs  <a>  and 
(b)  of  this  section  imless  otherwise 
permitted. 

§1720.412      Department  representative. 

In  each  case  heard  before  an  adminis- 
trative law  judge  pursuant  to  this  part, 
the  Department  shall  be  represented  by 
a  Department  hearing  attorney.  The 
General  Counsel  shall  designate  one  or 
more  attorneys  under  his  jurisdiction  to 
act  as  Department  hearing  attorneys. 

§  1720.415      Restrictions  on  appearances 
as  to  former  officers  and  employees. 

(a)  Except  as  specifically  authorized 
by  the  Secretary,  no  former  officer  or 
employee  of  the  Department  of  Housing 
and  Urban  Development  shall  appear  as 
attorney  or  counsel  or  otherwise  partici- 
pate through  smy  form  of  professional 
consultation  or  assistance  in  any  pro- 
ceeding or  investigation,  formal  or  in- 
formal, which  was  pending  in  any  man- 
ner in  the  Office  of  Interstate  Land  Sales 
Registration  while  such  former  officer  or 
employee  served  with  the  Department  of 
Housing  and  Urban  Development. 

(b)  In  cases  to  which  paragraph  (a) 
of  this  section  is  applicable,  a  former 
officer  or  employee  of  the  Department  of 
Housing  and  Urban  Development  may 
request  authorization  to  appear  or  par- 
ticipate in  a  proceeding  or  investigation 
by  filing  with  the  Secretary  a  written 
application  disclosing  the  following  rele- 
vant information:  (1)  The  nature  and 
extent  of  the  former  officer's  or  employ- 
ee's participation  in,  knowledge  of,  and 
connection  with  the  proceeding  or  inves- 
tigation during  his  service  with  the 
Department  of  Housing  and  Urban  De- 
velopment; (2)  whether  the  files  of  the 
proceeding  or  investigation  came  to  his 
attention;  (3)  whether  he  was  employed 
in  the  same  office,  division,  or  adminis- 
trative unit  in  which  the  proceeding  or 
investigation  is  or  has  been  pending:  (4) 


whether  he  worked  directly  or  in  close 
association  with  Office  of  Interstate 
Land  Sales  Registration  personnel  as- 
signed to  the  proceeding  or  investigation; 
i5)  whether  during  his  service  with  the 
Department  of  Housing  and  Urban  De- 
velopment he  was  engaged  in  any  matter 
concerning  the  individual,  company,  or 
industry  in  the  proceeding  or  investi- 
gation. 

'  c  ^  The  requested  authorization  will 
not  be  given  in  any  case  «1)  where  it 
appears  that  the  former  officer  or  em- 
ployee during  his  service  with  the  De- 
partment of  Housing  and  Urban  Devel- 
opment participated  personally  and 
substantially'  in  the  proceeding  or  inves- 
tigation, or  (2)  where  the  application  is 
filed  within  one  ( 1  >  year  after  termina- 
tion of  the  former  officer's  or  employee's 
service  with  the  Department  of  Housing 
and  Urban  Development  and  it  appears 
that  within  a  period  of  one  (1)  year 
prior  to  the  termination  of  his  service 
the  proceeding  or  investigation  was 
within  the  official  responsibility  of  the 
former  officer  or  employee.  In  other 
cases,  authorization  will  be  given  where 
the  Secretary  is  satisfied  that  the  ap- 
pearance or  participation  will  not  involve 
any  actual  confiict  of  interest  or  impro- 
priety thereof. 

<d)  In  any  case  in  which  a  former  offi- 
cer or  employee  of  the  Department  of 
Housing  and  Urban  E>evelopment  is  pro- 
hibited under  this  section  from  appear- 
ing or  participating  in  a  proceeding  or 
investigation,  any  partner  or  legal  or 
business  associate  of  such  former  officer 
or  employee  shall  likewise  be  so  pro- 
hibited unless :  (1 )  Such  partner  or  legal 
or  business  associate  files  with  the  Sec- 
retary an  affidavit  that  in  connection 
with  the  matter  the  services  of  the  dis- 
qualified former  officer  or  employee  will 
not  be  utilized  in  tmy  respect  and  the 
matter  will  not  be  discussed  with  him  in 
any  maimer,  and  that  the  disqualified 
former  officer  or  employee  shall  not 
share,  directly  or  indirectly,  in  any  fees  or 
retainers  received  for  services  rendered 
in  connection  with  such  proceeding  or  in- 
vestigation; (2)  The  disqualified  former 
officer  or  employee  files  an  affidavit  stat- 
ing that  he  vinll  not  participate  in  the 
matter  in  any  manner,  and  that  he  will 
not  discuss  it  with  any  person  involved 
in  the  matter;  and  (3)  Upon  the  basis  of 
such  affidavits,  the  Secretary  determines 
that  the  appearance  or  participation  by 
the  partner  or  associate  would  not  in- 
volve any  actual  confiict  of  interest  or 
impropriety  thereof. 

§  1 720.425     Standards  of  practice. 

<a^  Attorneys  shall  conform  to  the 
standards  of  professional  and  ethical 
conduct  required  by  practitioners  in  the 
courts  of  the  United  States  and  by  the 
bars  of  which  the  attorneys  are  members. 

(b)  The  privilege  of  appearing  or  prac- 
ticing may  be  denied,  temporarily  or  per- 
manently, to  any  person  who  is  found 
after  notice  and  (^portunity  for  hearing 
which  at  his  request  or  in  the  discretion 
of  the  Secretary  may  be  private,  and  for 
presentation  of  oral  argument  in  the 
matter  ( 1 )  Not  to  possess  the  requisite 
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qualifications  to  represent  others,  or  (2) 
To  be  lacking  in  character  or  integrity  or 
i3)  To  have  engaged  in  unethical  or  im- 
proper professional  conduct. 

(c)  Contemptuous  conduct  at  any 
hearing  shall  be  grounds  for  summary 
exclusion  from  said  hearing  for  the  dura- 
tion of  the  hearing. 

§  1720.430     Form    and     filing    require- 
ments. 

(a)  Filing.  Except  as  otherwise  per- 
mitted, an  original  and  three  copies  of 
all  dociunents  shall  be  filed  with  the 
Docket  Clerk  for  Administrative  Pro- 
ceedings, Room  10278,  Department  of 
Housing  and  Urban  Development,  Wash- 
ington, D.C.  20410,  on  offlcial  work  days 
between  the  hours  of  8:45  a.m.  and  5:15 
p.m. 

(b)  Title.  Documents  shall  show 
clearly  the  title  of  the  action,  the  docket 
number,  and  the  OILSR  file  number  in 
connection  with  which  they  are  filed. 

(c)  Form.  Except  as  otherwise  per- 
mitted, all  documents  shall  be  printed, 
typewritten,  or  otherwise  processed  in 
clear  legible  form  and  on  good  iwglazed 
paper. 

§1720.435      Time  compulation. 

Computation  of  any  period  of  time 
prescribed  or  allowed  by  the  rules  and 
regulations  in  this  part,  or  by  order  of 
the  Secretary  or  his  designee  or  of  an  ad- 
ministrative law  judge,  shall  begin  with 
the  first  business  day  following  that  on 
which  the  act,  event,  development  or  de- 
fault initiating  such  period  of  time  shall 
have  occurred.  When  the  last  day  of  the 
period  so  computed  is  a  Saturday,  Sim- 
day,  or  national  holiday,  or  other  day  on 
which  the  Department  of  Housing  and 
Urban  Development  is  closed,  the  period 
shall  run  until  the  end  of  the  next  follow- 
ing business  day.  Except  when  any  pre- 
scribed or  allowed  period  of  time  is  7 
days  or  less,  each  of  the  Saturdays,  Sim- 
days,  and  national  holidays  shall  be  in- 
cluded in  the  computation  of  the  pre- 
scribed or  allowed  period. 

§  1720.440     Service. 

Notices,  orders,  processes,  determina- 
tions and  other  documents  required  or 
permitted  under  these  rules  may  be 
served  as  follows: 

(a)  Upon  the  Secretary.  By  pers<»ial 
delivery  at  the  o£Bce,  or  by  registered  or 
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certified  mail  addressed  to  the  office  of 
any  of  the  following  officials  in  the  Of- 
fice of  Interstate  Land  Sales  Registra- 
tion: Administrator;  Associate  Admin- 
istrator; Director,  Office  of  Interstate 
Land  Sales  Registration:  Provided,  how- 
ever. That  during  the  pendency  of  a  pro- 
ceeding before  the  Secretary  all  plead- 
ings, motions,  notices  or  other  docu- 
ments shall  be  served  in  accordance  with 
the  terms  of  §  1720.430. 

(b)  Upon  any  other  person.  By  deliv- 
ery of  a  copy  of  the  documents  to  the 
person  to  be  served  wherever  he  may  be 
found,  or  by  leaving  such  copy  at  his 
office  or  place  of  business  with  a  person 
apparently  in  charge  thereof,  or,  if  there 
is  no  one  in  charge  or  if  the  office  is 
closed  or  if  he  has  no  office,  by  leaving  a 
copy  at  his  residence  with  some  person 
of  suitable  age  and  discretion  then  re- 
siding therein,  or  by  sending  a  copy  by 
registered  or  certified  mail,  return  receipt 
requested,  addressed  to  the  person  at  his 
last  known  residence,  or  at  his  or  its  last 
known  principal  office  or  place  of  busi- 
ness. If  the  address  of  the  residence, 
principal  office,  or  place  of  business  is 
unknown  and  cannot  with  due  diligence 
be  ascertained,  serviced  may  be  made  by 
mail  to  any  office  at  which  the  person 
to  be  served  is  known  to  be  employed  or 
by  publication  in  the  Federal  Register. 

(c)  Service  on  corporations,  partner- 
ships, associations,  other  entities.  Service 
may  be  made  upon  any  corporation,  part- 
nership, business  association  or  other 
entity  by  serving  any  officer,  director, 
partner,  trustee,  agent  for  service  or 
managing  agent  thereof.  A  managing 
agent,  within  the  meaning  of  this  sub- 
section, is  an  agent  having  the  principal 
manageri^  responsibility  in  connection 
with  the  regular  operation  of  a  distinct 
office  or  activity  of  the  enterprise. 

(d)  Service  through  attorney.  When  a 
person  other  than  the  Secretary  and  his 
staff  shall  have  appeared  of  record  in  a 
proceeding,  generally  or  specially,  by  at- 
torney, aU  subsequent  services  of  notices, 
orders,  processes,  and  other  documents 
in  connection  with  such  proceeding  may 
be  made  upon  such  person  by  serving  the 
attorney,  except  that  subpoenas  and 
other  orders  by  which  such  person  may 
be  brought  in  contempt  shall  be  served 
upon  him  by  one  of  the  methods  de- 
scribed in  paragraphs  (b)  and  (c)  of  this 
section.  In  any  case,  a  copy  of  any  doc- 
ument served  on  a  client  shall  be  sent 


to  any  attorney  who  has  entered  an  ap- 
pearance for  that  client.  In  such  situa- 
tions, it  shall  be  sufficient  proof  of  serv- 
ice to  show  that  either  the  client  or  the 
attorney  has  received  a  copy  of  the  doc- 
ument. 

(e)  Proof  of  service.  Proof  of  service 
shall  not  be  required  unless  the  fact  of 
service  is  seasonably  put  in  issue  by  ap- 
propriate motion  or  objection  on  the  part 
of  the  person  allegedly  served  or  other 
party.  In  such  cases,  service  may  be 
established  by  written  admission  signed 
by  or  on  behalf  of  the  person  to  be  served, 
or  may  be  established  prima  facie  by 
affidavit  or  certificate  of  service  or  mail- 
ing, as  appropriate.  When  service  is  by 
registered  or  certified  mail,  it  is  complete 
uptm  delivery  of  the  document  by  the 
post  office. 

Subpart  F — Appeals  Officer 

§  1720.500     Functions    of    the    appeals 
officer. 

There  is  hereby  established  within  the 
Department  of  Housing  and  Urban  De- 
velopment an  appeals  officer  appointed 
by  the  Secretary.  The  functions,  powers, 
and  responsibilities  delegated  to  the  ap- 
peals officer  designated  as  the  authorized 
representative  of  the  Secretary  shall  be 
to  hear,  consider  and  determine  fully  and 
finally  appeals  from  decisions  made  pur- 
suant to  the  rules  in  this  part  by  the  ad- 
ministrative law  judge  and  to  conduct 
hearings  pursuant  to  15  U.S.C.  1715. 

§  1720.510      Appointment  of  the  appeals 
officer. 

The  appeals  officer  shall  be  the  Assist- 
ant Secretary  for  Consumer  Affairs  and 
Regulatory  Functions.  The  appeals  offi- 
cer shall  be  available  at  all  times  for  the 
hearings  of  each  appeal.  Records  of  pro- 
ceedings before  the  appeals  officer  shall 
be  kept  by  the  Docket  Clerk  for  Admin- 
istrative Proceedings. 

§  1720.520      Decisions  of  appeals  officer. 

A  decision  of  the  appeals  officer  shall 
be  considered  the  final  action  on  behalf 
of  the  Secretary  on  matters  properly  be- 
fore such  officer  pursuant  to  the  rules  in 
this  part. 

Issued:  January  17,  1977. 

Constance  B.  Newman, 
Atsisteatt  Secretary  for  Consumer 
Affairs  and  Regulatory  Functions. 

JFB  Doc.77-2696  Filed  l-26-77;9:30  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

[24  CFR  Part  881] 

(Docket  No.  R-77-3871 

SECTION  8  HOUSING  ASSISTANCE  PAY- 
MENTS PROGRAM  SUBSTANTIAL  RE- 
HABILITATION 

Special  Procedures  for  Neiphborhood 
Rertewal  Strategy  Areas 

The  Department  proposes  to  amend 
Title  24  by  adding  to  Part  881  a  new  Sut>- 
part  C,  "Special  Procedures  for  Neigh- 
borhood Renewal  Strategy  Areas." 

On  April  26, 1976.  the  Etepartment  pub- 
lished in  the  FEDERAL  Register  (41  FR 
17488)  for  interim  effect  amended  regu- 
lations for  the  Section  8  Housing  Assist- 
ance Payments  Program — Substantial 
Rehabilitation  24  CFR  Part  881.  Subparts 
A  and  B,  under  Section  8  of  the  United 
States  Housing  Act  of  1937.  The  preamble 
to  the  April  26.  1976  publication  set  forth 
the  general  outline  for  a  new  Subpart  C 
and  invited  comments  on  it.  Based  on 
these  and  other  comments,  the  Depart- 
ment has  developed  a  new  Subpart  C  now 
being  published  for  comment,  as  de- 
scribed below: 

1.  A  unit  of  general  local  government 
participating  in  the  Community  Devel- 
opment Block  Grant  (CDBO)  proeram 
may  request  authorization  from  HUD  to 
use  the  Special  Procedures  set  forth  in 
Subpart  C  for  a  single,  identified  area 
which  is  designated  in  the  CDBG  appli- 
cation to  receive  concentrated  physical 
development  activities,  public  improve- 
ments.  and  pubUc  services. 

2.  HUD  reviews  the  request  to  deter- 
mine whether  the  proposed  area  is  ac- 
ceptable under  the  site  and  neighborhood 
standards,  contains  su£Bcient  units  suit- 
able for.  rehabilitation  and  whether  the 
proposed  concentrated  activities,  to- 
gether^ith  the  requested  amount  of  Sec- 
tion 8  Substantial  Rehabilitation  con- 
tract authority,  are  likely  to  result  in  the 
restoration  and  revitalization  of  the  area. 
If  the  request  Is  approved,  the  notiflca- 
ti<»  will  Include  a  statement  of  the 
amouQit  of  Section  8  contract  authority 
set  aside  for  projects  developed  under 
Subpart  C  procedures  and  will  invite  the 
unit  of  local  govemmmt  to  submit  Pro- 
posals for  protects  In  the  area. 

3.  After  HUD  approves  the  request, 
the  local  government  assists  Owners  In 
the  preparation  of  Proposals.  The  con- 
tents of  the  Proposal  are  set  forth  In 
S  881.304(e) .  When  sutailtted  to  HUD  by 
the  local  governing  body,  the  proposal 
must  t>e  accompanied  by  certain  certifi- 
cations from  the  local  governing  body 
concerning  special  requirements  for 
compliance  with  the  Housing  Assistance 
Plan.  Owner's  control  at  the  property, 
reuse  In  the  event  of  demolition,  zoning 
and  similar  requirements,  A-9S  review, 
and  reasonableness  of  rents. 

4.  HUD  evaluates  Proposals  submitted 
under  Subpart  C  on  the  basis  of  the  fac- 
tors set  forth  in  i  881.303  which  Include 
completeness  of  the  Propositi  and  cer- 
tlflcatlODs,  reasonableness  of  rents  where 
FHA  Insurance  Is  proposed  or  where 
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rents  proposed  are  above  the  published 
fair  market  rents,  previous  participation 
of  the  Owner  and  other  key  program 
participants,  compliance  with  environ- 
mental clearance  requirements,  proposed 
management  plan,  the  term  of  the  Con- 
tract, location  within  the  approved  area, 
form  of  lease,  and  Affirmative  Fair  Hous- 
ing Marketing  Plan  among  other  factors. 
HUD  may  request  clarification  of  indi- 
vidual items,  additional  information,  or 
modifications  of  the  Proposal.  The  local 
governing  body  and  the  Owner  are  noti- 
fied of  HUD's  determination.  Subsequent 
processing  is  in  accordance  with  Subpart 
B,  starting  with  §  881.211,  Owner's  Ac- 
ceptance of  Notification  and  Submission 
of  Architect's  Certification. 

Interested  persons  are  invited  to  par- 
ticipate in  the  proposed  rulemaking  by 
submitting  such  written  statements  or 
comments  as  they  may  desire.  All  com- 
ments received  on  or  before  March  2, 
•1977,  will  be  considered  before  adopting 
a  final  rule  in  this  matter.  Communica- 
tions should  refer  to  docket  number  and 
date  and  should  be  filed  with  the  Rules 
Docket  Clerk,  Office  of  the  Secretary, 
Room  10141.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410.  Copies  of 
comments  submitted  will  be  available 
during  business  hours,  both  before  and 
after  the  specified  closing  date,  at  the 
above  address. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  the 
Finding  of  Inapplicability  is  available  for 
public  inspection  during  regular  business 
hours  at  the  Office  of  the  Rules  Docket 
Clerk,  at  the  above  address.  It  is  there- 
fore proposed  that  24  CFR  Part  881.  be 
amended  by  adding  a  new  Subpart  C  as 
follows: 
Subpart 


Sec. 

881.301 

881.802 


C — S>p«cl«l  Procedures  for  Neighborhood 
Renew 


renewal  Strategy  Areas 

ApplicabUlty  and  scope. 

Request  for  approval  of  special  pro- 
cedures for  neighborhood  renewal 
strategy  areas.. 

HTTD  review  of  requests  for  ap- 
proval of  special  procedures. 

Submission  of  proposals  for  projects 
within  approved   strategy   areas. 

HUD  evaluation  and  approval  of 
proposals. 

Proposals  indicating  HITD-FHA 
mortgage  Insurance. 

Subsequent  processing. 

Use  of  residual  contract  authority. 


881.303 

881 J04 

881  JOS 

881.306 

881.307 
881.308 

AtrrHOKFTT:  Sec.  7(d).  Department  of  HUD 
A«Jt  (42  n.S.C.  3536(d) ) :  Sec.  5  US  Housing 
Act  of  1937  (42  U.S.C.  1437c(b) ):  Sec.  8,  US. 
Housing  Act  of  1937  U.S.C.  1437f). 

Subpart  C — Soecial  Procedures  for 
Neighborhood  Renewal  Strategy  Areas 

§  881.301      Applicability  and  scope. 

The  policies  and  procedures  contained 
In  this  subpart  are  applicable  to  the  sub- 
mission and  review  of  Proposals  for  Sec- 
tion 8  Substantial  Rehabilitation  projects 
In  Neighborhood  Renewal  Strategy  Areas 
within  the  jurisdiction  of  units  of  general 
local  government  participating  in  the 
Community  Development  Block  Grant 
(CDBG)  program  pursuant  to  24  CFR 
Part  570. 


§  881.302  Requests  for  approval  of 
special  procedure's  for  neighborhood 
renewal  strategy  areas. 

(a)  A  unit  of  general  local  government 
participating  in  the  CDBG  program  may 
submit  to  HUD  a  request  for  authoriza- 
tion to  use  the  Special  Procedures  of  this 
Subpart  C  for  a  single,  identified  Neigh- 
borhood Renewal  Strategy  Area  which  is 
designed  in  the  local  government's  CDBG 
application  to  receive  concentrated  phys- 
ical development  activities,  public  im- 
provements, and  public  services. 

<b)  Such  a  request  may  be  submitted 
at  any  time  provided  that  the  CDBG  ap- 
plication meeting  the  requirements  of 
paragraph  (a)  of  this  section  has  been 
approved  or  is  under  review  by  HUD. 

(c)  The  request  shall  include: 

( 1 )  An  identification  of  the  area  pro- 
posed for  Special  Procedures,  and  a  de- 
scription of  its  demographic  and  physical 
characteristics  in  sufficient  detail  to  al- 
low HUD  to  make  the  determinations  re- 
quired bv  §  881.303: 

(2)  The  basis  for  the  local  govern- 
ment's selection  of  the  area  proposed  in- 
cluding information  showing  compliance 
with  the  site  and  neighborhood  stand- 
ards in  §  881.112  and  the  environmental 
requirements  in  §  881.114  (b)  and  (c) ,  in- 
cluding a'showing  of  how  and  to  what  ex- 
tent the  proposed  concentrated  activities 
will  remedy  existing  deficiencies : 

(3)  The  number  of  units  and  the 
amount  of  Section  8  contract  authority 
requested  to  be  set  aside  for  the  area  and 
a  description  of  any  local.  State,  Federal 
or  private  programs  or  other  support 
available  to  the  area  which  is  not  de- 
tailed in  the  CDBG  application; 

(4)  A  statement  relating  the  needs  of 
the  proposed  area  to  the  available  sup- 
port and  indicating  how  these  resources 
can  be  combined  to  produce  a  restored 
and  revitalized  neighborhood  within  a 
designated  three  to  five  year  period;  and 

( 5 )  A  description  of  the  administrative 
structure  within  the  local  government 
which  will  be  responsible  for  implement- 
ing the  Special  Procedures  and  of  the  ex- 
perience and  qualifications  of  the  desig- 
nated staff. 

§  881.303     HUD  review  of  requesU   for 
approval  of  special  procedures. 

(a)  Each  request  for  use  of  the  Special 
Procedures  shall  be  reviewed  by  the  field 

;  office  to  determine  whether  the  proposed 
I  area  contains  a  sufficient  number  of 
units  suitable  for  rehabilitation  to  fully 
utilize  the  Section  8  contract  authority 
requested  pursuant  to  §881.302(0(3) 
and  whether  the  proposed  concentrated 
activities,  including  Section  8,  are  likely 
to  result  in  the  goal  of  a  restored  and 
revitalized  neighborhood. 

(b)  The  proposed  area  shall  be  re- 
viewed to  determine  whether  it  complies 
with  the  site  and  neighborhood  standards 
outined  in  §  881.112.  In  assessing  com- 
pUance  with  §881.112  (a),  (d)  and  (f), 
HUD  will  consider  the  extent  to  which 
the  proposed  concentrated  activities 
would  remedy  existing  deficiencies. 

(c)  A  preliminary  review  shall  be  un- 
dertaken to  detetmlne  whether  the  area 
contains  any  major  obstacles  to  meeting 

i  the     environmental     requirements     of 
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§881.114  (b),  (c)  and  (e).  This  review 
shall  not  preclude  the  environmental  re- 
view required  by  §  881.305(a)  (11)  for 
each  Proposal  subsequently  submitted. 

(d)  HUD  review  shall  include  con- 
sideration of  the  following  elnnents : 

( 1 )  The  present  condition  of  the  neigh- 
borhood and  whether  a  suitable  living 
environment  will  restilt  after  implement- 
ation of  the  proposed  concentrated  ac- 
tivities; 

(2)  The  extent  to  which  the  proposed 
concentrated  activities  will  resolve  or 
ameliorate  the  physical  problems  In  the 
area; 

(3)  The  extent  to  which  structures  in 
the  area  appear  suitable  for  rehabilita- 
tion under  Section  8  and  any  other  avail- 
able programs,  and  the  extent  to  which 
structures  having  a  detrimental  effect  on 
the  neighborhood  wotild  remain  after 
completion  of  the  concentrated  activi- 
ties; 

(4)  The  extent  to  which  orivate  com- 
mitment, if  any,  is  evidenced  through  the 
provision  of  programs  providing  private 
financing  in  the  area,  local  agreements 
for  special  wage  rates  for  r^abiUtation, 
and/or  through  other  supporting  activi- 
ties: 

(5)  "nie  experience  and  qualifications 
of  the  hx;al  staff  designated  for  imole- 
mentation  of  the  Soeclal  Procedures  for 
Section  8  Substantial  Rehabilitation. 

(e)  If,  during  review  of  the  request, 
HUD  finds  that  additional  information 
is  necessary,  it  may  request  such  addi- 
tional information  and/or  meet  with 
representatives  of  the  local  government 
to  resolve  outstanding  questions  concern- 
ing the  request. 

(f)  Upon  completion  of  the  review, 
HUD  will  notif  v  the  local  government  of 
its  determination.  If  the  request  is  re- 
jected, the  notification  shall  indicate  the 
reasons  for  the  rejetcion.  If  the  request 
Is  approved,  the  notification  shall: 

(1)  Include  a  statement  of  the  amount 
of  Section  8  contract  authority  which  will 
be  set  aside  from  the  allocation  for  the 
jurisdiction,  for  the  use  of  Special 
Procedures; 

(2)  Indicate  the  boundaries  of  the  ap- 
proved area; 

(3)  Request  the  unit  of  local  govern- 
ment to  obtain  and  submit  to  HUD,  in 

-accordance  with  §  881.304,  Proposals  for 
projects  to  be  located  in  that  area;  and 

(4)  Indicate  that  proposals  mu.«!t  be 
prepared  and  submitted  to  HUD  within 
6  months  of  the  date  of  the  notification. 
§  881.304     Submission  of  proposals  for 

projects     within     approved     strategy 
areas. 

(a)  After  written  notification  of  HUD 
approval  of  the  use  of  Special  Procedures 
has  been  received  by  the  unit  of  general 
local  government,  the  local  government 
shall  (through  negotiation,  advertise- 
ment or  other  means) ,  invite  Owners  to 
prepare  and  submit  one  or  more  Pro- 
posals for  Substantial  Rehabilitation  to 
the  local  government  for  ^ansmittal  to 
HUD. 

(b)  ITie  locfd  government  shall  assist 
Owners  in  the  preparation  of  Proposals 
and  conduct  a  comprehensive  review  of 
all  Proposals  in  order  tc  make  the  cpr- 
tiflcations  required  by  §  881.304(fr  and 
to  assure  that  approvable  Proposals  are 
transmitted  to  HUD. 


(c)  The  local  government  shall  assure 
that  the  Proposals  transmitted  to  HUD 
do  not  collectively  request  contract 
authority  in  excess  of  that  indicated  as 
avaUable  in  the  notification  pursuant  to 
S  881.303(f). 

(d)  The  local  government  shall  assure 
that  Proposals  are  prepared  and  trans- 
mitted to  HUD  within  6  months  of  the 
date  of  the  approval  notification  pur- 
suant to  S  881.303(f) .  If  approvable  Pro- 
posals sufficient  to  utilize  the  set  aside 
have  not  been  submitted  at  the  end  of 
the  6  month  period,  or  any  extension 
thereto,  HUD  shall  follow  the  procedures 
of  §  881.308.  

(e)  The  Proposal  transmitted  to  HUD 
shall  include  or  Indicate  the  following: 

(1)  The  address  (es)  of  the  property 
proposed  to  be  rehabilitated. 

(2)  The  identity  of  the  Owner,  reha- 
bilitator  (if  known) ,  and  architect  (if  ap- 
plicable and  identity  is  known) ;  the 
qualifications  and  experience  of  each ;  the 
nsunes  of  officials  and  principal  members, 
shareholders  and  investors,  and  other 
parties  having  substantial  interest,  and 
the  prior  participation  of  each  in  HUD 
programs,  using  the  prescribed  form. 

(3)  A  description  of  the  pn^)erty.  as  Is. 
including  number  and  type  of  structures, 
number  of  stories,  structural  system,  ex- 
terior finish,  heating-air  conditioning 
svstem,  number  of  units  by  size  (number 
of  bedrooms),  living  area  and  composi- 
tion for  e&ch  size  of  unit,  special  ameni- 
ties or  features,  if  any,  and  exterior  and 
interior  photos;  and  sketches  of  the  in- 
terior showing  dimensions.  If  ai>proprl- 
ate,  typicals  may  be  provided. 

(4)  A  description  of  the  proposed  re- 
habilitation covering  each  basic  element 
(e.g.,  roof,  exterior  walls,  porches  and 
steps;  interior  wal's,  ceilings  and  floors; 
kitchen  and  bathroom  facilities  and 
equipment;  plumbing,  heating  and  elec- 
trical equioment;  landscaping;  etc.)  in- 
dicating the  nature  of  the  work  to  be 
done  on  each  element.  If  alteration,  ren- 
ovation or  remodeling  is  indicated,  a  de- 
scription of  such  work  and  sketches 
showing  layout  after  completion  of  re- 
habilitation. If  appropriate,  typicals  may 
be  provided. 

(5)  The  number  of  imits  by  unit  size 
(number  of  bedrooms)  and  the  type  of 
occupancy  (elderly  or  handicapped  or 
other)  proposed  for  the  property  after 
the  completion  of  rehabilitation. 

(6)  A  description  of  the  existing  utility 
combination",  whether  or  not  a  change  to 
a  different  combination  is  proposed,  and 
if  so,  a  description  of  the  new  utility 
combination. 

(7)  A  statement  as  to  whether  or  not 
the  services  of  a  registered  architect  will 
be  utiUzed  for  preparation  of  final  work- 
ing drawings  and  specifications. 

(8)  The  Contract  Rent  per  unit,  by 
size  and  structure  type. 

(9)  The  equipment  to  be  included  in 
the  Contract  Rent. 

( 10  >  The  utilities  and  services  to  be 
included  in  the  Contract  Rent  and  those 
utilities  and  services  not  so  included. 
For  each  utility  and  service  not  included 
in  the  Contract  Rent,  an  estimate  of  the 
average  monthly  cost  (for  the  first  year 
of  occupancy)  to  the  occupants  by  unit 
size  and  structure  type. 


(11)  The  proposed  term  of  the  Con- 
tract (including  renewals)  and  justifi- 
cation for  such  term  in  accordance  with 
§881.109. 

(12)  Whether  the  proposed  project 
wiU  displace  site  occupants.  If  so,  the 
Proposal  shall  state  the  number  of  fami- 
lies, individuals,  and  business  concerns 
to  be  displaced  (identified  by  race  or  mi- 
nority group  status,  and  whether  they 
ar^  owners  or  renters),  and  shall  dem- 
onstrate that  relocation  is  feasible.  In 
the  case  of  a  project  owned  by  a  PHA, 
provide  a  statement  that  the  PHA 
undertakes  UabiUty  for  (i)  The  provision 
of  relocation  payments  and  assistance  as 
prescribed  in  sections  202,  203  and  204 
of  the  Uniform  Relocation  Assistance 
and  Real  Property  Asquisition  Policies 
Act  of  1970,  (ii)  The  provision  of  relo- 
cation assistance  programs  offering  the 
services  described  In  section  205  of  said 
Act;  (ill)  Assuring  that  within  a  reason- 
able period  of  time  prior  to  displace- 
ment. Decent,  Safe,  and  Sanitary  re- 
placement dwellings  will  be  available  to 
displaced  persons;  and  (iv)  Full  funding 
of  the  required  relocation  payments  and 
assistance  unless  other  commitments, 
satisfactory  to  HUD,  have  been  made 
for  the  fimding  of  such  payments  and 
assistance.  In  the  latter  case,  the  PHA 
shall  specify  such  other  commitments. 
(In  the  case  of  a  privately  owned  proj- 
ect, the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  is  inappUcable) . 

(13)  Submission  of  evidence  of  man- 
agement capability  and  a  proposed  man- 
agement plan  and  a  certificate  by  the 
Owner  and  the  managing  agent.  If  any, 
in  a  format  aceptable  to  HUD;  or.  If 
the  Proposal  Is  for  less  than  15  units, 
evidence  of  capability  of  providing  the 
necessary  management  and  maintenance 
services.  If  the  Owner  proposes  to  con- 
tract with  another  entity,  including  a 
PHA,  for  management  and /or  mainte- 
nance services  for  the  project,  a  copy  of 
the  proposed  contract(s)  shall  be  in- 
cluded. 

(14)  A  signed  certification  of  the 
Owner's  Intention  to  comply  with  Title 
VI  of  the  Civil  Rights  Act  of  1964,  Title 
Vm  of  the  Civil  Rights  Act  of  1968,  Ex- 
ecutive Order  11063,  Executive  Order 
11246.  and  Section  3  of  the  Housing  and 
Urban  EteveloiHnent  Act  of  1968  and  that 
Owner  will  take  affirmative  action  to 
provide  the  opportunity  to  apply  for 
units  In  the  proposed  project  to  persons 
expected  to  reside  in  the  community  as  a 
result  of  current  or  planned  employ- 
ment, as  Indicated  In  the  Local  Housing 
Assistance  Plan. 

(15)  Submission  of  an  Affirmative 
Fair  Housing  Marketing  Plan  if  the 
Proposal  is  for  five  (5)  or  more  units 
together  with  a  statement  of  the  affirma- 
tive actions  the  Owner  intends  to  take  to 
provide  the  opportunity  to  apply  for 
units  in  the  proposed  project  to  persons 
expected  to  reside  in  the  community  as  a 
result  of  current  or  planned  employment 
as  indicated  in  the  Local  Housing  As- 
sistance Plan.  Examples  of  such  efforts 
include:  Participation  in  regional  or 
semi-regional  application  pools;  estab- 
lishment of  a  referral  system  with  PHAs 
and  other  Section  8  Owner/managers  in 
surrounding  jurisdictions ;  contacts  with 
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and  provision  of  Information  about  the 
'  project  to  local  Industries  and  their  em- 
ployees. 

(16)  Submission  of  the  form  of  Lease 
the  Owner  proposes  to  use,  which  shall 
be  in  accordance  with  §  881.219. 

(17)  The  anticipated  time  required  for 
cranliJletlon  of  the  project  after  the 
Agreement  is  signed  (if  the  project  is  to 
be'  eompleted  in  stages,  identification  of 
the  units  comprising  each  stage  and  the 
estimated  dates  for  commencement  and 
completion  of  each  stage) . 

(18)  The  proposed  method  (e.g.,  con- 
ventional mortgage,  FHA  Insured  mor- 
gage.  bonds)  and  terms  (e.g..  Interest 
rates,  discounts,  amortization  period)  of 
financing  toother  with  evidence  of  re- 
view and  Interest  by  a  lender  or  bond 
underwriter  or  counsel  or  similar  evi- 
dence that  financing  would  likely  be 
available  should  the  Proposal  be  selected. 
(Such  evidence  of  financing  is  not  re- 
quired if  the  Owner  proposes  to  utUlze 
FHA  mortgage  insurance  (see  §  881.306) 
or  the  PmHA  Section  515  Rm-al  Hous- 
ing Program;  in  such  cases,  either  the 
prescribed  FHA  form  shall  be  completed 
and  submitted  with  the  Proposal,  or  evi- 
dence that  a  preapplicatlon  h&s  been 
submitted  to  the  FmHA  shall  be  sub- 
mitted with  the  Proposal) .  A  statement 
shall  be  included  in  all  Proposals  as,  to 
whether  the  Owner  intends  to  pledge  or 
offer  the  Agreement  and/ or  Contract  as 
security  for  any  loan  or  obligation  (see 
§  881.115(b)). 

(f)  Each  Proposal  shall  be  accom- 
panied by  the  following  information 
from  the  local  government: 

(1)  A  certification  by  the  chief  execu- 
tive ofBcer  of  the  local  government  that 
the  Proposal  is  consistent  with  reauire- 
ments  or  restrictions  of  the  Local  Hous- 
ing Assistance  Plan  and  the  neighbor- 
hood renewal  strategy  proposed  by  the 
local  government  pursuant  to  S  881.302. 

(2)  A  certification  that  the  owner  has 
title  to  property,  an  option  on  the  prop- 
erty or  other  legal  commitment  for  the 
property. 

(3)  If  demolition  is  proposed  for  any 
structures  on  the  site  of  the  property,  a 
certification  that  the  proposed  reuse  Is 
acceptable  and  will  promote  the  restora- 
tion and  revltalization  of  the  neighbor- 
hood. 

(4)  A  certification  that  the  proposed 
rehabilitation  is  permissible  under  ap- 
plicable zoning,  building,  housing  and 
other  local  codes,  ordinances  or  regu- 
lations. 

(5)  A  certification  that  the  Proposal 
has  been  submitted  to  the  appropriate 
A-95  clearinghouse  for  review  and  a 
copy  of  the  letter  transmitting  the  Pro- 
posal to  the  A-95  clearinghouse. 

(6)  Where  the  proposed  Contnlct 
Rents  are  less  than  or  equal  to  the  Fair 
Market  Rent,  a  certification  that  the 
rents  are  reasonable.  " 

§  881.305     HUD  evaluation  and  approval 
of  proposals. 

(a)  EtMluation  of  Propoaals.  HDD's 
evaluation  of  Prop<Mals  using  the  Spe- 
cial Procedures  under  the  Subpart  C 
shall  be  limited  to  determining  whetho-: 

(1)  The  Proposal  and  the  certifica- 
tions submitted  by  the  local  govenmient 
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contain  all   the  elements   required   by 
S  881.304  (e)  and  (f). 

(2)  The  proposed  Contract  Rent  plus 
any  Allowances  for  Utilities  and  Other 
Services  do  not  exceed  the  Fair  Market 
Rents  limitation  pursuant  to  f  881.- 
108(a). 

(3)  Where  the  proposed  Contract 
Rents  plus  any  Allowances  exceed  the 
Fair  Market  Rents  or  if  the  project  is 
expected  to  be  financed  with  a  HUD 
insured  loan,  the  rents  are  reasonable 
pursuant  to  1881.108(b).  Where  the 
Proposed  Contract  Rents  plus  any  Al- 
lowances are  10  percent  or  more  below 
Fair  ^^arket  Rents  or  10  percent  or  more 
below  75  percent  thereof  where  the  es- 
timated cost  of  the  rehabilitation  is  l^s 
than  25  perceat  of  the  estimated  value 
of  the  property  after  rehabilitation,  the 
field  office  shall  accept  the  certification 
of  the  local  government  that  the  rents 
are  reasonable.  Where  the  Contract  Rent 
plus  any  Allowances  are  less  than  10 
percent  below  the  Fair  Market  Rents  or 
less  than  10  percent  below  75  percent 
thereof,  as  appropriate,  the  field  office 
may,  in  its  discretion,  accept  the  certifi- 
cation of  the  local  governing  body  or 
make  an  Independent  determination  of 
the  reasonableness  of  the  proposed  rents. 

(4)  TTie'iacoposed  term  of  the  Contract 
(including  renewals)  is  acceptable  In  ac- 
cordance with  §  881.109. 

(5)  The  property  proposed  for  sub- 
stantial rehabilitation  is  within  the  area 
approved  for  Special  Procedures. 

(6)  The  form  of  lease  will  meet  the  re- 
quirements of  $881,219. 

(7)  The  previous  experience  of  the 
Owner  and  other  key  participants  in  de- 
velopment and  management  is  accept- 
able. 

(8)  The  management  capability  of  the 
Owner  and  the  proposed  management 
plan  are  acceptable. 

(9)  The  Affirmative  P^lr  Housing  Mar- 
keting Plan  is  acceptable. 

(10)  The  provisions  for  relocation  are 
acceptable. 

(11)  The  site  meets  the  environmental 
requirements  of  9  881.14  (b),  (c),  and 
(e). 

(12)  The  rehabilitation  plan  and  de- 
sign are  acceptable. 

(b)  Clarification  or  Modifications. 
HUD  may  request  clarification  of  individ- 
ual items,  additional  information  or 
modifications  of  the  Proposal  including 
substitution  of  alternate  properties. 

(c)  HUD  Determination.  HUD  shall 
notify  the  local  governing  body  apd  the 
Owner  that  the  Proposal  is : 

(1)  Approved.  The  notification  shall 
contain  the  information  required  by 
S  881.208(h). 

(2)  Approvable  only  if  specified  de- 
ficiencies are  corrected  including,  where 
necessary,  the  substitution  of  alternative 
propertydes) ,  and  that  HUD  wHl  approve 
the  Proposal  if  it  receives  within  a  speci- 
fied time  evidence  of  such  necessary  cor- 
rections. The  notification  shall  contain 
the  information  required  by  $  881.208 
(h). 

(3)  Not  approved  with  an  indication 
of  the  reasons  for  disapproval. 

(d)  Notification.  The  appropriate  A-95 
Clearinghouse  shall  be  notified  by  HUD 
of  its  final  action. 


§  881.306     Proposals     indicating    HUD- 
FHA  mortgage  insurance. 

Because  of  the  differences  in  the  defi- 
nition of  "substantial  rehabilitation",  a 
proposed  project  which  qualifies  as  a 
Substantial  Rehabilitation  project  under 
this  part  may  fall  to  qualify  as  a  sub- 
stantial rehabilitation  project  under  FHA 
mortgage  insurance  programs.  The  pro- 
visions of  S  881.207  shall  apply  except 
that: 

(a)  Reference  to  a  Preliminary  Pro- 
posal shall  mean  a  Proposal  imder  this 
subpart; 

(b)  Reference  to  Preliminary  Evalua- 
tion of  Proposals  shall  mean  evaluation 
of  Proposals  in  accordance  with  this 
Subpart; 

(c)  The  cross  reference  to  §  881.208 
in  Section  207(b)  (2)  shall  be  considered 
as  referring  to  §881.305;  and 

(d)  In  lieu  of  §  881.207(b)  (3)  the  fol- 
lowing shall  be  applicable: 

Where  an  Owner  does  not  indicate  in 
his  Proposal  that  he  intends  to  utilize 
HUD-FHA  mortgage  insurance  and  ap- 
plies for  HUD-FHA  mortgage  insurance 
after  selection  by  HUD  of  the  Proposal 
under  this  i>art,  he  risks  (1)  Having 
his  proposal  rejected  for  HUD-FHA 
mortgage  Insurance  and  (2)  Having 
lower  rents  approved  under  ttie  mort- 
gage insurance  program  than  the  rents 
set  forth  In  the  Proposal  approved  vmder 
this  subpart. 

§  881.307     Subsequent  processing. 

The  Proposal  shall  be  deemed  to  be  a 
Final  Proposal  within  the  meaning  of 
!§  881.211  et  seq.  All  further  actions  with 
regard  to  Proposals  approved  pursuant 
to  these  Special  Procedures  shall  be  in 
accordance  with  Subpart  B  of  these  reg- 
ulations starting  with  S  881.211. 

§  881.308     Use  of  residual  contract  au- 
thority. 

If  Proposals  sufficient  to  utilize  the 
contract  authority  set  aside  for  use  of 
the  Special  Procediu'es  have  not  been 
submitted  by  the  end  of  the  6  month 
period,  or  any  extensions  thereto,  or  if 
an  approved  Proposal  fails  to  result  In 
an  Agreement,  the  field  office  may: 

(a)  Authorize  the  local  govenunent  to 
sulMnlt  other  Proposals  for  projects  with- 
in the  approved  strategy  area  to  utilize 
the  remaining  contrsu:t  authority;  or 

(b)  Issue  a  NOFA  for  the  allocation 
area  pursuant  to  §  881.203  to  utilize  the 
remaining  contract  authority;  or 

(c)  If  a  NOFA  has  already  been  pub- 
lished for  that  allocation  area,  process 
Proposals  submitted  in  response  thereto, 
but  not  selected,  Including  those  to  which 
the  deadline  does  not  apply  (see  §  881.203 
(c)(5));  or 

(d)  Reallocate  the  unused  contract  au- 
thority to  another  allocation  area. 

Non. — It  is  hereby  certified  that  the  eco- 
nomic and  inflationary  Impacts  of  this  reg- 
ulation have  been  carefully  evaluated  in 
accordance  with  OltCB  Clrciilar  A-107. 

Issued  at  Washington,  D.C.,  January 
16,  1977. 

John  T.  Howlsy, 
Acting  Assistant  Secretary  for 
-   Housino-Federal    Housing 
Commissioner. 
[VR  Doc.77-3916  FUed  l-28-77;8:4fi  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN   DEVELOPMENT 

Office  of  Assistant  Secretary  for  Housing — 
-Federal  Housing  Commissioner 

[24CFRPart885] 

(Docket  No.  R-77-332) 

LOW  INCOME  HOUSING 

Loans  for  Housing  for  the  Elderly  or 
Handicapped 

The  Department  of  Housing  and  Ur- 
ban Development  (HUD)  published  on 
Febuary  25,  1976,  at  41  FR  8314  a  final 
rule  amending  Title  24,  Part  885,  to  pro- 
vide a  program  of  l)Oth  construction  and 
long  term  financing  for  projects  for  the 
elderly  or  handicapped  pursuant  to  sec- 
ticm  202  of  the  Housing  Act  of  1959,  as 
amended  (12  USC  1701q).  Subsequent  to 
publication  of  this  final  rule,  the  Hous- 
ing Authorization  Act  of  1976,  Pub.  L. 
94-375,  was  enacted.  August  3,  1976. 
making  certain  changes  in  the  provisions 
of  section  202,  pursuant  to  which  the  De- 
partment published  a  final  rule  amend- 
ing Part  885  on  January  28,  1977  (FR 
Doc.  77-2451,  Part  HI,  January  28, 1977) . 

This  proposed  rule  decentralizes  the 
responsibility  for  granting  section  202 
loan  fund  authority  to  HUD  field  offices, 
partially  consolidates  section  202  and 
section  8  application  and  review  proce- 
dures, and  revises  the  criteria  to  be  used 
in  selecting  among  eligible  Borrowers. 

In  the  past,  HUD  Headquarters  and 
other  personnel  have  determined  the  ell- 
gilibility  and  acceptability  of  nonprofit 
sponsors  and  approved  or  disapproved 
Requests  for  Section  202  Fund  Reserva- 
tions. Only  after  a  nonprofit  sponsor 
received  a  fund  reservation  was  a  site 
selected  and  the  Section  8  Preliminary 
Proposal  and.  subsequently,  the  Section 
8  Final  Proposal,  prepared  and  submitted 
to  the  appropriate  field  office  for  review. 
This  division  of  responsibility  and  se- 
quence of  events  has  produced  many 
anomalies  and  inefficiencies,  the  most 
serious  of  which  Is  that  a  number  of 
nonprofit  Borrowers  with  Section  202 
fund  reservations  have  not  yet  submitted 
Section  8  Preliminary  Proposals.  Conse- 
quently, necessary  Section  8  housing  as- 
sistance funds  have  not  been  committed, 
and  the  intended  beneficiaries  still  face 
long  delays  in  obtaining  occupancy  of 
the  projects  to  be  financed  under  the 
Section  202  program. 

This  proposed  rule  will  expedite  prog- 
ress from  approval  of  a  Request  for  Sec- 
tion 202  Fund  Reservation/Section  8 
Preliminary  Proposal  (hereinafter  re- 
ferred to  as  Request)  to  the  submission 
of  Section  8  Pinal  Proposals,  initiation 
and  ccunpletion  of  construction,  and  oc- 
cupancy by  elderly  or  handicapped  per- 
sons. In  addition,  to  alleviate  concern 
that  selection  criteria  for  the  existing 
Section  202  program  unduly  restrict  par- 
ticipation by  less  experienced  or  minor- 
ity sponsors,  tluoiakes  some  changes  in 
the  selectioftjcriteria. 

The  Assistant  Secretary  for  Housing 
already  has  Issigned  Section  202  loan 
fund  authority  for  Fiscal  Year  1977  to 
the  ten  HUD  Regional  Offices  In  con- 
formance with  th«  provisions  of  section 
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213(d)  of  the  Housing  and  Community 
Development  Act  of  1974  as  provided  at 
Title  24,  Part  891,  Subpart  D.  In  turn, 
the  Regional  Offices  will  subassign  their 
loan  fund  authority  to  their  field  offices 
using  the  same  procedure.  The  field  of- 
fices will  prepare  advertisement (s)  in- 
viting the  submission  of  proposals  and 
Indicating  the  amoimt  of  assistance 
available.  The  field  offices  will  assemble 
and  distribute  Developer's  Packets  and 
hold  workshops  for  potential  Sponsors 
and  Borrowers  to  offer  them  information 
and  assistance. 

Each  Borrower  entity  will  submit  evi- 
dence that  it  has  been  formed,  that  it 
qualifies  as  a  nonprofit  organization,  and 
that  it  has  the  capacity  under  the  re- 
vised selection  criteria  to  construct  and 
operate  housing  and  related  facilities  lor 
the  elderly  or  handicapped.  It  also  will 
submit  a  Request  and.  concurrently,  may 
submit  an  application  for  assistance  un- 
der section  106(b)  for  seed  money  ex- 
penses. 

The  field  offices  will  review  the  mate- 
rials submitted  for  completeness  an^  re- 
sponsiveness to  the  invitation;  they  will 
assess  the  eligibility  and  capability  of 
the  Borrower,  review  and  decide  upon 
the  Request.  Among  the  factors  to  be 
considered  in  evaluating  Requests  is 
whether  the  proposed  project  Is  feasible 
based  on  an  economic  mix  whereby  not 
less  than  20  percent  nor  more  than  80 
percent  of  the  dwelling  imlts  would  need 
Section  8  assistance.  This  does  not  mean 
that  projects  requiring  Section  8  assist-^ 
ance  for  100  percent  ^f  the  dwelling 
units  could  not  be  funded.  However,  when 
several  approvable  applications  have 
equivalent  ratings,  and  some  of  these 
applications  are  for  projects  In  which  the 
Borrowers  propose  to  cover  at  least  20 
percent  but  not  more  than  80  percent 
of  the  dwelling  units  with  Section  8 
assistance,  and  the  field  office  determines 
that  these  projects  are  feasible  based 
on  the  proposed  Section  8  coverage,  the 
field  office  shall  give  preference  for  fimd- 
Ing  to  these  projects  over  the  ones  re- 
quiring Section  8  coverage  for  more  than 
80  percent  of  the  dwelling  units.  Field 
offices  will  grant  successful  Borrowers 
reservations  of  Section  202  loan  fund 
authority  and  necessary  Section  8  hous- 
ing, i^sslstance  funds.  GeneraUy,  Bor- 
rowers then  will  have  12  months  within 
which  to  submit  an  acceptable  Section 
8  Final  Proposal  and  initiate  construc- 
tion. 

These  changes  are  discussed  in  more 
detail  below. 

A.  Each  fiscal  year,  the  Assistant  Sec- 
retary for  Housing  will  allocate  Section 
202  loan  fund  authority  to  the  Regional 
Offices  in  conformance  with  section  213 
(d)  of  the  Housing  and  Community  De- 
velopment Act  of  1974  as  provided  at 
Title  24,  Part  891.  Subpart  D;  and 
}  885.200  of  this  Part  as  revised. 

B.  The  Regional  Offices  will  suballo- 
cate  Section  202  loan  fund  authority  to 
the  field  offices  in  conformance  with  the 
above  regiilatlons.  Those  field  offices  re- 
sponsible for  processing  Section  8  apoli- 
cations  will  be  eligible  to  approve  Section 
202  loan  fund  requests  under  this  pro- 
vision. Regional  Offices  will  suballocate 


Section  202  loan  fund  authority  among 
eligible  field  offices  on  a  fair  share 
formula  basis  in  accordance  with  section 
213(d)  and  the  breakdown  by  field  office 
given  the  Regional  offices  by  the  Assist- 
ant Secretary  for  Housing. 

C.  Field  offices  will  determine  the 
number  of  units  expected  to  be  assisted 
and  will  Issue  Invitations  for  Requests. 
In  determining  the  estimated  nimiber  of 
units  to  be  assisted,  the  field  office  will 
take  into  consideration  Local  Housing 
Assistance  Plans  and  Areawide  or  State 
Housing  Allocation  Plans.  For  each 
location  Area  established  for  the ; 
of  allocating  Section  8  funds,  it  \«Ude- 
termlne  the  estimated  number  of  units 
to  be  made  available  for  new  construc- 
tion and  for  substantial  rehabilitation 
for  the  elderly  or  handicapped  under 
Section  202.  In  cases  where  field  offices 
have  insufficient  Section  202  loan  fund 
authority  to  fund  one  or  more  projects  in 
each  Allocation  Area,  the  office  may  com- 
bine Allocation  Areas.  However,  non- 
metropolitan  areas  may  not  be  combined 
with  metropolitan  areas.  It  wiU  prepare 
a  publication  schedule,  and,  in  accord- 
ance with  Its  schedule,  it  will  publish 
invitations  for  Requests  for  its  Alloca- 
tion Areas  or  combinations  thereof  in  a 
newspaper(s)  of  general  circulation  and 
in  the  minority  media.  The  invitation 
will  state  the  Allocation  Area(s)  in 
which  the  housing  is  to  be  constructed 
or  substantially  rehabilitated,  the 
amount  of  Section  202  loan  fimd  author- 
ity and  Section  8  contract  authority 
available,  and  the  expected  allocation  of 
units  between  metropolitan  and  non- 
metropolitan  areas.  It  also  will  establish 
the  time  period  within  which  the  field 
office  will  accept  Requests  and  will  ad- 
vise how  the  proper  forms  for  the  sub- 
mission of  such  Requests  may  be  ob- 
tained. The  invitation  also  will  provide 
information  about  a  workshop  for  po- 
tential Borrowers  to  be  held  by  the  field 
office. 

D.  The  field  office  will  prepare  and 
distribute  the  appropriate  application 
forms,  including  the  Developer's  Packets, 
to  those  requesting  such  materials.  Dur- 
ing the  workshop  for  potential  Borrow- 
ers, the  regulations  and  instructions 
governing  the  Section  202  program  and 
the  Section  106(b)  program  (which  pro- 
vides seed  money  loans  to  eligible  non- 
profit Borrowers)  will  be  explained.  Ap- 
plication forms  and  Developer's  Packets 
also  will  be  distributed  and  application 
procedures  discussed  at  such  workshops. 

E.  The  Borrower,  in  cooperation  with 
the  Sponsor,  will  submit  the  informa- 
tion required  in  support  of  a  Request. 
Because  it  is  the  Borrower  that  will  re- 
ceive the  reservation  of  Section  202  and 
Section  8  funds,  the  Borrower  entity 
must  be  formed  prior  to  submission  of  a 
Requ^t  and  must  meet  the  selection 
criteria.  In  cases  wjiere  the  Borrower  is 
dependent  upon  the  experience,  reputa- 
tion, smd  flnsmcial  resources  of  the- 
Sponsor,  whether  the  Borrower  Is  a  re- 
cently formed  organization,  or  one  that 
has  been  in  existence  for  some  time,  most  ~ 
of  the  Information  requested  shall  -foe 
submitted  on  the  Sponsor  as  well  as  on 
the  Borrower.  This  will  permit  a  depend- 
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ent  Borrower  to  draw  upon  the  strength 
of  the  Sponsor. 

F.  Existing  selection  criteria  have  been 
revised  to:  (1)  shorten  the  period  of 
time  ffrom  ten  to  three  years)  for  which 
the  Sponsor  and  Borrower  need  report 
adverse  financial  information;  (2)  short- 
en the  period  of  time  (from  ten  to  five 
years  or  less)  for  which  the  Borrower 
need   describe   its   housing   experience; 

(3)  permit  the  Borrower  to  describe  its 
nonhousing  experience  which  gives 
evidence  of  its  management  capabilities; 

(4)  define  the  amount  of  working  cap- 
ital that  the  Borrower  will  be  expected 
to  evidence  at  the  time  of  its  Request; 
and  (5)  require  the  Borrower  to  provide 
evidence  of  its  local  community  base  and 
reputation  in  the  neighborhood  in  which 
the  project  is  to  be  located.  Including 
evidence  of  any  support  for  the  project 
and  the  Borrower  by  the  community  and 
any  national,  state,  or  local  groups  and 
organizations. 

It  is  anticipated  that  these  revisions  in 
the  selection  criteria  will  increase  the 
likelihood  that  less-exoerienced  and 
minority  Borrowers  will  be  able  to 
demonstrate  their  qualifications  to  re- 
ceive Section  202  fund  reservations. 

G.  The  Borrower  will  submit  a  Section 
8  Preliminary  Proposal,  including  evi- 
dence that  it  has  control  over  the  pro- 
posed project  site.  This  requirement 
constitutes  the  largest  departure  from 
the  existing  procedure.  The  Department 
recognizes  ite  disadvantages,  but  holds 
that  they  are  outweighed  by  its  advan- 
tages. The  existing  procedure  requires 
that  a  Borrower  for  whom  Section  202 
loan  funds  have  been  reserved  must  sub- 
mit an  acceptable  Section  8  Preliipinary 
Proposal  or  lose  its  loan  fund  reserva- 
tion. At  the  present  time,  this  hurdle  is 
postponed  until  after  the  eligibility  of  the 
nonprofit  Borrower  has  been  determined 
and  the  loan  fund  reservation  granted. 
However,  this  procedure  may  give  the 
Sponsor /Borrower  a  false  sense  of  con- 
fidence, because  most  of  the  effort  of 
putting  together  an  application  still  lies 
ahead,  and  the  Borrower  must  confront 
and  overcome  many  obstacles.  Only  when 
a  site  has  been  selected  can  the  difficulty 
of  the  obstacles  be  assessed  and  decisions 
be  made  on  a  realistic  basis.  It  is  true 
that  Borrowers  who  do  not  already  own 
the  site  on  which  they  propose  to  build 
risk  losing  their  option  money,  and  that 
those  with  fewer  resources  and  less  ex- 
perience may  be  discouraged  from  apply- 
ing due  to  this  requirement.  However, 
provision  for  a  workshop  and  revisions 
in  the  selection  criteria  are  intended  to 
offset  this  possible  effect.  Overall,  fewer 
Sponsors  and  Borrowers  may  aoply  for 
Section  202  loan  fund  reservations,  but 
more  of  them  will  advance  speedilv  to  the 
submission  of  a  Section  8  Pinal  Proposal 
and  to  the  initiation  of  construction, 
with  considerable  benefit  to  the  elderly 
and  handicapped  for  whom  the  housing 
is  intended. 

H.  The  field  office  will  process  the  Sec- 
tion 202  fund  reservation  submission  and 
the  Section  8  Preliminarj-  Proposal  con- 
currently. -  The  processing  of  the  fund 
reservation  request  also  will  Include  a 


determination  of  the  eligifeility  and  ac- 
ceptability of  the  nonprofit  Sponsor  and 
Borrower.  '     . 

I.  The  field  office  will  determine  which 
Requests  are  approvabTe  for  each  alloca- 
tion area  or  combinations  thereof. 

J.  TheBorrower  with  a  Fund  Reserva- 
tion will  submit  a  Section  8  Final -Pro- 
posal in  conformance  with  existing  regu- 
lations. 

Because  applications  will  be  processed 
simultaneously  for  rese^ations  of  Sec- 
tion 202  loan  funds  and  Section  8  hous- 
ing assistance  funds,  many  of  the 
changes  proposed  in  these  regulations  are 
designed  to  reconcile  Section  202  and 
Section  8  procedures.  For  the  conven- 
ience of  the  reader,  the  numbered  para- 
graphs below  describe  the  changes  in 
detail  and  identify,  where  appropriate, 
the  existing  sections  of  Part  885 — Loans 
for  Housing  for  the  Elderly  or  Handi- 
capped, Part  880 — Section  8  Housing  As- 
sistance Payments  Program — New  Con- 
struction, and  Part  881 — Section  8  Hous- 
ing Assistance  Payments  Program — Sub- 
stantial Rehabilitation  upon  which  the 
proposed  rules  are  based. 

1.  Section  885.3  states  that  the  provi- 
sions of  Parts  880  and  881  of  this  Chapter 
shall  apply  to  the  extent  that  such  provi- 
sions are  not  inconsistent  with  the  provi- 
sions of  Subparts  B,  C,  and  D  of  this 
part. 

2.  The  definitions  of  'Allocation  Area," 
"HCD  Act,"  "Request,"  "Section  8  Pre- 
liminary Proposal."  "Seed  Money  '  Ex- 
penses," and  "Sponsor"  have  been  added 
to  §  885.5.  The  definition  of  "Applicant" 
has  been  deleted  from  5  885.5. 

3.  The  title  of  5  885.200  has  beer;- 
changed  from  "Geographic  distribution 
of  Section  202  Loan  Fund  Authority"  to 
"Allocation  of  Loan  Fund  Authority  to 
Regional  Offices,"  but  the  language  of 
the  section  remains  the  same. 

4.  A  new  §  885.205,  entitled  "Alloca- 
tion of  Loan  Fund  Authority  to  Field 
Offices,"  has  been  written  to  reflect  the 
decentralization  of  decision-making  au- 
thority to  the  field  offices  authorized 
by  this  Part.  It  provides  that  HUD  Re- 
gional Offices  will  allocate  Section  202 
loan  fund  authority  for  metropolitan 
and  nonmetropolitan  areas  to  the  field 
offices.  Formerly,  Section  202  fund  reser- 
vation requests  were  approved  in  Head- 
quarters by  the  Assistant  Secretary-  and 
applications  for  Section  8  funds  were  ap- 
proved by  the  field  offices;  now  both  will 
be  approved  by  the  field  offices. 

5.  Existing  ?  885.210  has  been  renum- 
bered §  885.225  and  will  be  discussed  at 
the  appropriate  place.  A  new  §  885.210, 
entitled  "Determination  of  number  of 
units  to  be  assisted."  has  been  created, 
based  upon  §  880.202  of  this  Chapter.  It 
provides  that,  taking  into  consideration 
any  applicable  Local  Housing  Assistance 
Plans  anc}  State  or  Areawide  Housing 
Allocation  Plans,  the  field  office  shall 
determine  the  estimated  number  of  units 
of  housing  for  the  elderly  or  handi- 
capped to  be  made  available  through 
new  construction  and  substantial  reha- 
bihtation  in  each  Allocation  Area,  or 
combinations  thereof,  and  shall  prepare 
a  schedule  for  publishing  invitations  for 
Requests. 


6.  Most  of  existing  ?  885.215  has  been 
incorporated  in  new  5  885.240  and  will 
be  discussed  at  the  appropriate  place. 
New  §  885.215  is  entitled  "Invitations  for 
Requests  for  Section  202  Fund  Reserva- 
tions Section  8  Preliminary  Proposals." 
and  sets  forth  the  procedures  to  be  fol- 
lowed by  the  field  offices  in  publishing 
Invitatibns  for  Requests.  The  procedures 
set  forth  in  this  section  are  similar  to 
the  Notification  of  Fund  Availability 
procedures  which  appear  in  5  880.203  of 
the  Section  8 — ^ew  Construction  regu- 
lations. Certain  paragraphs  of  this  new- 
Section  are  di<:cussed  below.  «  ■ 

7.  Section  885.215ic>  f3>  provides  that 
eligible  Borrowers  may  secure  the  De- 
veloper's Packet  and  all  necessary  forms 
from  the  field  office. 

8.  Section  885.215icU4^  soeciPes  the 
time  period  wj^thin  which  field  offices  will 
accept  Request^ — "beginning  on  a  speci- 
fied date,  and.up  to  a  specified  deadline 
date  I  generally.  60  days  following  the 
date  of  the  first  publication > ."  It  also 
provides  that  this  period  can  be  extend- 
ed by  HUD  by  publication  of  the  change 
in  the  same  newspapers  and  with  ap- 
propriate notification  to  the  minority 
media  and  those  parties  who  have  reg- 
istered with  the  field  office  so  that  they 
may  be  notified.  The  purpose  of  this 
provision  is  to  assure  that  the  field 
offices  will  have  an  adequate  number  of 
Requests. 

9.  Section  885.215ic>(5>  orovides  thit 
the  deadlines  set  in  5  885.215(c)  1 4)  will 
not  apply  in  the  case  of  Requests  for 
projects  to  be  located  in  nonmetropoli- 
tan areas,  but  further  provides  that  the 
field  office  has  the  right  to  establish  a 
deadline  under  specified  circumstances. 

10.  Section  885.215fc>  <6)  provides 
that  those  interested  in  applying  for  a 
fund  reservation  are  encouraged  to  con- 
tact the  field  office  within  15  calendar 
days  after  the  date  of  first  publication. 
The  purpose  of  this  subparagraph  is  to 
assist  the  field  office  in  inviting  interest- 
ed parties  to  the  workshop  described  in 
paragraph  <c^i7>  of  that  section. 

11.  Section  885.215  (c>  (7>  provides  that 
a  workshop  will  be  held  in  the  field  office 
within  25  days  of  first  publication  of  the 
invitation  for  Requests  in  order  to  ex- 
plain the  Regulations  and  instruction.'; 
governing  the  Section  202  program  and 
the  Section  106(b)  program,  to  distrib- 
ute the  Developer's  Packets  described  in 
§  885.220  of  this  Part  and  the  required 
forms  for  each  program,  and  to  discus.^ 
application  procedures.  The  purpose  of 
this  workshop  is  to  provide  assistance 
to  Sponsors  and  Borrowers  who  may  be 
unfamiliar  with  the  Section  202.  and 
Section  106 'b)  programs. 

12.  Section  885.215«ci '8»  is  drawn 
from  existing  ?885.205ibi  and  sets  lim- 
its on  the  number  of  units  for  which 
Sponsors.  Co-sponsors  and  Borrowers 
may  submit  applications.  It  provides  in 
part  that  no  organization  shall  partici- 
pate, whether  as  Sponsor.  Co-sponsor, 
and  'or  Borrower,  within  a  single  Region 
during  a  single  fiscal  year,  in  the  filing 
of  applications  for  reservations  of  Sec- 
tion 202  loan  funds  in  excess  of  those 
necessar>-  to  finance  the  construction  or 
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substantial  rehabilitation  of  300  units  of 
Housing  and  Related  Facilities. 

13.  Existing  §  885.220  has  been  renum- 
bered §  885.245  and  will  be  discussed  in 
the  appropriate  place. 

14.  Existing  §  885.305,  entitled  "Devel- 
oper's Packet"  has  been  moved  to.  5  885.- 
220  and  revised  to  conform  largely  with 
!S  880.204(a)  and  881.204(a)  of  the  Sec- 
tion 8  New  Construction  and  Substantial 
Rehabilitation  regulations,  respectively. 

15.  New  §  885.225,  entitled  "Contents 
of  Requests,"  is  based  primarily  on  the 
existing  S  885.210,  "Contents  of  Requests 
for  Fund  Reservations."  The  new  Section 
885.225  requires  Borrowers  to  submit 
materials  to  verify  their  eligibility  as 
nonprofit  entitles,  to  submit  materials  to 
support  their  capacity  to  carry  through 
to  completion  and  successful  long-term 
operation  a  project  to  provide  housing 
and  related  facilities  to  the  elderly  or 
handicapped,  and  to  submit  a  Section  8 
Preliminary  Proposal,  as  part  of  its  Re- 
quest. The  implications  of  these  changes 
were  discussed  In  the  introductory  para- 
graphs above.  Paragraphs  (a)  through 
(e),  (1),  (j),  and  (n),  except  for  minor 
changes,  are  preserved  and  renumbered 
8  885.225  (a)  through  (e),  (J),  (k),  and 
(p),  respectively.  Paragraphs  (f),  (g), 
and  (h)  have  been  preserved  with  re- 
visions and  renumbered  §885.225  (f), 
(g),  and  (i) :  and  new  paragraphs  (h), 
(1),  (m),  (n),  (o),  and  (q)  have  been 
added.  Only  those  paragraphs  which 
have  been  changed  or  added  will  be  dis- 
cussed below. 

16.  Section  885.225,  "Contents  of  Re- 
quests," now  provides  that  formation  of 
the  Borrower  entity  must  be  completed 
prior  to  the  submission  of  a  Request. 
Specifically.  §885.225(m)  provides  that 
each  Request  must  Include  evidence  that 
the  Borrower  has  been  formed  and  that 
it  qualifies  as  an  eligible  nonprofit  or- 
ganization. Because  a  Section  8  Prelim- 
inary Proposal  now  must  be  submitted  as 
part  of  a  Request  and  will  be  reviewed 
by  the  field  office  to  confirm  that  the 
Borrower  has  control  over  the  proposed 
project  site,  and  because  an  application 
for  a  Section  106(b)  seed  money  loan 
can  only  be  submitted  by  an  eligible  Bor- 
rower and  may  now  acccwnpany  the  Re- 
quest, the  borrower  entity  must  have 
been  formed  prior  to  the  submission  of 
a  Request.  Also  related  is  new  §  885.225 
(n)  which  provides  that  in  cases  where 
the  borrower  is  dependent  upon  the  ex- 
perience, reputation,  and  financial  re- 
sources of  the  Sponsor,  whether  the  Bor- 
rower is  a  recently  formed  organization 
or  one  that  has  been  in  existence  for 
some  time,  all  information  requested  in 
paragraphs  (c),  and  (g)  through  (m)  of 
this  Section  also  must  be  submitted  on 
the  Sponsor. 

17.  Section  885.225(f)  requires  that 
each  Request  include  a  description  of 
any  financial  default,  modification  of 
terms  and  conditions  of  financing,  or 
legal  action  taken  against  the  Borrower 
for  any  reason  during  th«  past  three 
years  rather  than  the  past  ten  years,  as 
provided  in  existing  5  885.210(f).  The 
purpose  of  this  change  is  to  avoid  penal- 
izing Borrowers  who  encountered  finan- 
cial dlfflculties  in  the  past,  but  have  had 
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a  satisfactory  record  of  performance  in 
the  past  three  years. 

18.  Section  885.225(g),  which  describes 
the  evidence  required  to  establish  tfa« 
Borrower's  capacity  to  complete  and  op- 
erate a  housing  project  for  the  elderly  oc 
handicapped  successfully,  has  been 
changed  by  shortening  from  ten  to  five 
years  the  period  of  time  for  which  the 
Borrower  must  provide  descriptions  of 
its  housing  experience.  What  is  more, 
HUD  will  accept  information  covering 
a  shorter  time  period  if  the  Borrower  sat- 
isfactorily demonstrates  that  the  re- 
quested information  is  not  available  for 
the  full  five  years.  Tiiis  change  was  made 
because  the  D^iajrtment  can  make  a  rea- 
sonable Judgment  as  to  the  Borrower's 
capacity  to  ccNnplete  and  operate  a  hous- 
ing project  successfully  based  on  a  state- 
ment covering  five  years,  or  in  some 
cases,  less  than  five  years  of  experience 
in  housing. 

19.  A  new  paragraph,  S  885.225(h), 
provides  that  a  Request  shall  Include  a 
description  of  the  Borrower's  past  or  cur- 
rent experience  in  providing  services 
other  than  housing  which  would  give  evi- 
dence of  the  Borrower's  management 
capabilities.  The  purpose  of  this  new  sec- 
tion is  to  broculen  the  nature  of  the  ex- 
perience that  a  Borrower  may  show  to 
establish  its  capacity  to  complete  and 
operate  a  project  for  the  elderly  or  han- 
dicapped. 

20.  Section  885.225(1)  provides  that  a 
Request  shall  include  an  estimate  of  the 
Borrow^'s  anticipated  Seed  Money  Ex- 
penses and  evidence  of  its  ability  to  pro- 
vide sufficient  working  capital  to  meet 
these  expenses  and  to  fund  the  minimum 
required  capital  investment  defined  in 
S  885.410(d).  In  addition,  it  should  be 
noted  that  the  cash  requirements  for  ini- 
tial loan  closing  are  not  established  until 
processing  of  the  Section  8  Final  Pro- 
posal has  been  completed,  and  the  Bor- 
rower will  have  to  demonstrate  its  ca- 
pacity to  meet  these  additional  cash  re- 
quirements, if  any,  \>erore  receiving  a 
conditional  (M-  flim  commitment. 

21.  Section  885.225(1)  requires  that 
each  Request  include  evidence  of  the 
Borrower's  local  conununity  base  and 
reputation  in  the  neighboiliood  in  which 
the  project  wiU  be  located,  including  evi- 
dence of  any  support  for  the  project  and 
the  Borrower  by  the  community  and  an; 
national,  state,  or  local  groups  and  or- 
ganizations. The  purpose  of  this  provi- 
sion is  to  assure  that  Borrowers  have  a 
commitment  to  the  neighborhoods  ta 
which  they  plan  to  operate. 

22.  A  new  S  885.230  has  been  added, 
which  outlines  the  requirements  for  the 
Section  8  Preliminary  Proposal  which 
previously  were  included  under  §  885.310. 
l^e  requirements  oi  i  885.230  are  essen- 
tially tJ3e  same  as  those  appearing  in 
§  880.205  ot  this  Chapter,  except  that 
S  885.230(a)  provides  that  a  Section  8 
Preliminary  Proposal  shall  include  the 
amount  of  Section  202  loan  funds  re- 
quested to  be  reserved. 

23.  New  §  885.235  entitled,  "Prelimi- 
nary evaluation  and  technical  processing 
of  Requests,"'  is  based  primarily  on 
§  880.208.  Paragraphs  (a),  (b),  (c),  and 
(d)  of  this  new  Section  correspond  to 


paragraphs  (a),  (b),  (c),  and  (e)  of 
S  880.208,  respectively,  except  that  para- 
graph (d)  (3)  of  this  new  section  is  based 
on  the  existing  S  885.315  (c)  and  para- 
graph (e)(7)  of  S  880.208  has  been 
omitted.  Paragraph  (d)  (3)  requires  that 
analysis  of  Section  8  Preliminary  Pro- 
posals for  projects  with  Section  8  C(»- 
tract  Authority  for  less  than  all  of  the 
rental  dwelling  units  should  indicate 
that  sufficient  market  demand  is  antici- 
pated for  the  imsubsidized  portion  to  as- 
sure the  feasibility  of  the  project.  Para- 
graph (d)  (3)  also  provides  that  the  Re- 
qu^  will  be  evaluated  by  the  field  office 
on  the  basis  of  those  factors  which  may 
be  necessary  to  determine  the  eligibility 
and  acceptability  of  the  Sponsor  or  Bor- 
rower, the  acceptability  of  the  location 
(site),  the  acceptability  of  the  design 
concept,  the  market  value  of  the  site, 
ccxnpliance  with  the  Fair  Market  Rent 
Limits,  and  any  comments  received  during 
the  response  periods  from  the  appropri- 
ate A-95  Clesu-inghouse  and  from  the 
unit  of  general  local  government.  The 
effect  of  this  amendment  is  to  combine 
the  determination  of  the  eligibility  and 
acceptability  of  the  Borrower  and  Spon- 
sor with  the  determination  of  the  accept- 
ability of  the  Section  8  Preliminary  Pro- 
posal. Some  minor  word  changes  have 
been  made  to  reconcile  Section  202  with 
Section  8  procedures.  Paragraph  (f )  (2) 
states  that  one  of  the  fcu:tors  to  be  con- 
sidered in  ranking  applications  Is 
whether  the  proposed  project  is  feasible 
based  on  an  economic  mix  whereby  not 
less  than  20  percent  nor  more  thtm  80 
percent  of  the  dwelling  imits  would  need 
Section  8  assistance. 

24.  Section  885.240,  entitled  "Approval 
of  Reauests,"  replaces  the  existing 
5  885.215  and  incorporates  the  provisions 
for  the  approval  of  the  Reauest  by  the 
field  office.  Section  885.240(b)  (1),  (2), 
and  (3)  preserves  and  rraiumbers  applic- 
able portions  of  paragraohs  (1) ,  (6) ,  and 
(7)  of  existing  5  885.215(b).  Paragraph 
(7)  has  been  modified  to  state  that  a 
Section  202  fund  reservation  may  be  med 
only  in  connection  with  the  project  whose 
Section  8  Preliminary  Pronosal  has  been 
approved  in  connection  with  the  Reauest 
and  mav  not  be  transferred  to  a  Section 
8  project  which  is  proposed  in  resoonse  to 
an  invitation  pursuant  to  S  880.203  or 
S  881.203. 

25.  Section  885.240(b)  (4)  (1) .  (il) .  (ill) , 
and  (Iv)  corespond  to  existing  §  885.315 
(d)(1)  (1),  (11).  (iU)  and  (iv),  dealing 
with  notification  of  selection. 

26.  Section  885.240(b)  (5)  corresponds 
to  §  880.208(h)  (1)  (iv) :  §  885.240(c)  cor- 
re-^Donds  to  5  8R0.20«(h)  (2) ;  and  §  885.- 
240(d)  corresponds  to  §  880.208(h)  (3). 

27.  Section  885.240(e)  provides  that 
Borrowers  whose  Reauests  are  not  ap- 
proved shall  be  so  notified  in  writing  by 
the  field  office. 

28.  Section  885.240(f)  coresponds  to 
exlstinGf  §  885.215(e),  and  provides  that 
the  field  office  director  may  amend  the 
amount  of  a  fund  reservation  approved 
pursuant  to  paragraph  (b)  at  any  time 
before  the  final  closing  of  a  loan. 

29.  Section  885.245,  entitled  "Duration 
of  Section  202  Fund  Reservations,"  for- 
merly   §  885.220,    has   been    revised    to 
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shorten  from  eighteen  to  twelve  months 
the  period  of  time  within  which  con- 
struction must  begin  following  the  issu- 
ance of  the  notice  of  Section  202  Fund 
Reservation  if  the  reservation  is  not  to 
be  cancelled.  Because  the  Section  8  Pre- 
liminary Proposal  will  be  approved  con- 
currently with  the  Section  202  fund  res- 
ervation submission,  less  time  will  be 
needed  to  complete  the  apphcation 
process. 

30.  With  respect  to  Subpart  C,  many 
of  the  provisions  formerly  included  in  this 
Subpart  have  been  moved  to  Subpart  B 
because  submission  of  a  Section  8  Pre- 
liminary Proposal  has  been  made  part  of 
the  Request. 

31.  Several  provisions  dealing  with  the 
Section  8  Final  Proposal  have  been  re- 
numbered. Section  885.320  (a) ,  (b) ,  and 
(c)  have  been  renumbered  §  885.300  (b) , 
(c),  and  (d),  respectively;  §  885.325  has 
been  renumbered  §  885.305. 

32.  Because  the  Borrower's  Section  8 
Preliminary  Proposal  will  have  been  ap- 
proved concurrently  with  its  fund  reser- 
vation submission,  §  885.405,  entitled 
"Approval  for  requests  for  financing,"  is 
revised  to  reflect  this  change.  In  review- 
ing requests  for  financing,  the  field  office 
will  review  the  Borrower's  Section  8 
Final  Proposal,  its  request  for  Section 
202  direct  loan  financing,  and  other  ma- 
terials submitted  in  accordance  with 
§  885.400(a). 

33.  Because  decision-making  responsi- 
bility is  being  decentralized  to  the  field 
offices,  §  885.410(a)  is  revised  so  that  the 
field  office  director  rather  than  the  As- 

.  sistant  Secretary  may  approve  increases 
in  the  amount  of  financing  stated  in  the 
notice  of  Section  202  Fund  Reservation 
prior  to  the  final  closing  of  the  loan,  pro- 
vided that  certain  conditions  are  met. 

Interested  persons  are  invited  to  par- 
ticipate in  the  making  of  this  rule  by 
furnishing  such  written  comments,  date 
and  suggestions  as  they  may  desire.  All 
such  materials  should  be  filed  with  the 
Rules  Docket  Clerk,  Office  of  the  Secre- 
tary, Room  10141,  Department  of  Hous- 
ing and  Urban  Development,  451  7th 
Street,  S.W.,  Washington,  D.C.  20410  and 
all  comments  received  on  or  before  Feb- 
ruary 24,  1977,  will  be  considered  before 
adoption  of  a  final  rule  in  his  matter. 
Copies  of  all  comments  will  be  available 
for  public  inspection  at  the  above  ad- 
dress during  regular  business  hours  both 
before  and  after  the  close  of  the  com- 
ment period. 

The  Department  has  determined  that 
this  proposed  rule  will  not  have  a  signifi- 
cant impact  upon  the  quality  of  the  en- 
vironment. A  Finding  of  Inapplicability 
respecting  the  National  Environmental 
Policy  Act  of  1969  has  been  made  in  ac- 
cordance with  HUD  Handbook  1390.1. 
A  copy  of  such  Finding  is  available  for 
public  inspection,  during  regular  busi- 
ness hours  In  Room  10141,  Department 
of  Housing  and  Urban  Develc^ment, 
Washington,  D.C.  20410. 

Not*:  It  is  hereby  certified  that  the  eco- 
nomic and  InflKttonary  Impacts  of  this  regu- 
lation have  been  carefiUly  evaluated  In  dc- 
cordance  with  OMB  Circular  A-107  and  It 
Is  determined  that  this  proposed  rule  has 
no  inflationary  Impact. 


Accordingly,  it  is  proposed  to  amend 
Title  24  by  amending  Part  885, 'Loans  for 
Housing  for  the  Elderly  or  Handicapped, 
to  read  as  follows : 


PART  885 — LOANS   FOR    HOUSING   FOR 
THE  ELDERLY  OR  HANDICAPPED 


Sec. 
885.1 
885  3 
885.5 


Subpart  A— Genwal  Policy 

Purpose  and  policy. 
Applicability  of  Parts  880  and  881. 
Definitions. 


Subpart  B — Allocatlen  of  Loan  Funds  and  Prec- 
•ssing  Requests  for  Section  202  Fund  Reser- 
vations/Section 8  Preliminary  Proposals 


885.200  Allocation  of  Loan  F\ind  Authority 
to  regional  ofllces. 

885.206  Allocation  of  Loan  Fund  Authority 
to  field  offices. 

885.210  Determination  of  number  of  units 
to  be  assisted. 

885.215  Invitations  for  requests  for  Section 
202  Fund  Reservations  Section  8 
Preliminary  Proposals. 

885.220     Developer's  packet. 

885 .225     Contents  of  requests . 

885.230    Section  8  preliminary  proposal. 

885.235  Preliminary  evaluation  and  techni- 
cal processing  of  requests. 

885.240     Approval  of  requests. 

885.245  Duration  of  Section  202  Fund  Reser- 
vations. 

Subpart  C — ApplicabI*  Precoduros  Under 
Section  8  for  Final  Proposals 

885.300     Section  8  final  proposals. 
885.306     Contract  Rents  determined  accept- 
able to  HTJD  at  final  proposal. 

Subpart  D — Direct  Loan  Rnancing  Procoduros 

885.400     Requests  for  direct  loan  financing. 

885.405     Approval  of  requests  for  financing. 

885.410    Amount  and  terms  of  financing. 

885.415  Requirements  prior  to  Initial  loan 
closing. 

885.420    Loan  disbursement  procedures. 

885.425  Completion  of  construction  or  sub- 
stantial rehabilitation,  cost  certl- 
ficatlon  and  approvals  by  HX7D. 

AuTHORrrr:  Sec.  7(d) ,  Department  of  Hous- 
ing and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Subpart  A — General  Pdky 

§  885.1     Purpose  and  policy. 

(a)  Purpose.  The  purpose  of  the  pro- 
gram described  in  this  Part  is  provide 
direct  Federal  loans  under  Section  202  of 
the  Housing  Act  of  1959,  as  amended,  12 
U.S.C.  1701q.  for  housing  projects  to 
serve  elderly  or  handicapped  families 
and  individuals.  The  housing  projects 
are  to  be  designed  to  provide,  or  manage- 
ment plans  shall  include,  an  assured 
range  of  necessary  service^,  for  the  occu- 
pants, which  services  may  include, 
among  others,  health,  continuing  educa- 
tion, welfare,  informational,  recreation- 
al, homemaker,  counseling,  and  referral 
services,  as  well  as  trans portetion  where 
necessary  to  facilitete  access  to*  social 
services,  and  services  designed  to  en- 
courage and  assist  occupants  to  use  the 
services  and' facilities  made  available. 

(b)  General  policy.  A  loan  made  pur- 
suant to  this  Part  shall  be  used  to  finance 
the  construction  or  substantial  rehabili- 
tetion  of  projects  which  meet  the  re- 
quirements of.  and  which  will  receive  the 
benefit  of  housing  assistence  payments 
under  the  Section  8  Housing  Assistance 
Payments    Program-New    Construction 


(24  CPR  Part  880)  or  the  Section  8 
Housing  Assistence  Payments  Program- 
Substantial  RehabUitetion  (24  CFR  Part 
881). 

§  885.3     Applicability  of  parts  880  and 
881. 

To  determine  whether  a  project  for 
which  a  direct  loan  is  requested  under 
this  Part  ccHnplies  with  the  requirements 
of  t^ie  Section  8  Housing  Assistance  Pay- 
ments Program — New  Construction  or 
Sectim  8  Housing  Assistance  Payments 
Progrsun — Substantial  Rehabilitation, 
the  provisions  of  Parts  880  and  881  of 
this  chapter  shall  apply  to  the  extent 
that  such  provisions  are  not  inconsistent 
with  the  provisions  of  Subparts  B,  C  and 
D  of  this  Part. 

§  885.5      Definitions. 

As  used  in  this  part: 

Act  means  Section  202  of  the  Housing 
Act  of  1959,  as  amended,  12  UB.C.  1701q. 

Afflliated  Entities  means  entities  that 
HUD  determines  to  be  related  to  each 
other  in  such  a  manner  that  it  is  appro- 
priate to  treat  them  as  a  single  entity. 
Such  relationship  shall  Include  any  iden- 
tity of  interest  amcHig  such  entities  or 
their  principals  and  the  use  by  any 
otherwise  unaffiliated  entities  of  a  single 
Borrower  or  of  Borrowers  that  have  any 
identity  of  interest  between  themselves 
or  their  principals. 

Allocation  Area  means  a  geograiidiic 
area  established  by  the  field  office  in  ac- 
cordance with  24  CFR  891.404(a)  (3)  for 
the  purpose  of  allocating  Section  8  funds. 

Assistant  Secretary  means  the  Assist- 
ant Secretary  for  Housing-Federal  Hous- 
ing Commissioner. 

Borrower  means  a  private  ncmproflt 
corporation  or  a  nonprofit  consumer  co- 
operative, which  may  be  established  by 
the  Sponsor,  which  will  obtain  a  Sec- 
tion 202  locui  and  execute  a  mortgage  in 
connection  therewith  as  the  legal  owner 
of  the  project.  "Borrower"  does  not  mean 
a  public  body  or  the  Instrumentality 
of  any  public  body.  Ttie  purposes  of  the 
Borrower  must  Include  the  promotion  of 
the  welfare  of  elderly  or  handicapped 
families.  No  part  of  the  net  earnings  of 
the  Borrower  may  inure  to  the  benefit 
of  any  private  shareh<dder.  contributor 
or  individual  and  the  Borrower  may  not 
be  controlled  by  or  be  under  the  direc- 
tion of  persons  or  firms  seeing  to  de- 
rive profit  or  gain  therefrom. 

Construction  means  the  erectlcm  or 
substantial  rehahilitetion  of  structures 
for  Housing  and  Related  Facilities. 

J)ex>elornnent  Cost  means  the  cost  of 
construction  or  substantial  rehabilite- 
tion  of  Housing  and  Related  Facilities, 
and  of  the  land  on  which  they  are  lo- 
cated, including  necessary  site  improve- 
ments and  such  other  expenses  as  may 
be  determined  by  the  Assistant  Secretary 
to  be  properly  attributable  to  the  capital 
cost  of  the  construction  or  substantial 
rehabillteticHi  or  development  of  the 
Housing  and  Related  Facilities. 

Elderly  or  Handicapped  FamiUes 
means: 

(a)  FamiUes  of  two  or  more  perscau 
the  head  of  which  (or  his  or  ha  spouse) 
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Is  slxty'-two  years  of  age  or  over  or  Js 
handicapped,  or 

(b)  The  surviving  member  ormembers 
of  any  family  described  In  paragraph 
(a)  who  were  Uving  in  a  imit  assisted 
under  the  Section  202  program  with  the 
deceased  member  of  the  family  at  the 
time  of  his  or  her  death,  or 

(c)  A  single  person  who  is  sixty-two 
years  of  age  or  over  or  who  is  handi- 
capped, or 

(d)  Two  or  more  elderly  persons  living 
together,  or  one  or  more  such  persons 
living  with  another  person  who  is  deter- 
mined by  HUD.  based  upon  a  licensed 
physician's  certification  provided  by  the 
resident  or  prospective  resident,  to  be 
essoitial  to  their  care  or  well-being. 

Field  Office  means  any  HUD  Area,  In- 
suring or  Regional  OfiBce  which  is  dele- 
gated authority  to  process  applications 
under  the  Section  8  Program.. 

Handicapped  Person  means  any  per- 
son having  an  impairment  which  is  ex- 
pected to  be  of  long-continued  and  in- 
definite duration,  is  a  substantial  im- 
pediment to  his  (or  her)  ability  to  live 
independently,  and  is  of  a  nature  that 
such  abUity  could  be  improved  by  more 
suitable  housing  conditions.  A  person 
shall  also  be  considered  handicapped  if 
he  (or  she)  has  a  disability  attributable 
to  mental  retardation,  cerebral  palsy, 
epilepsy,  or  another  neurological  condi- 
tion found  by  the  Secretary  of  Health, 
Education,  and  Welfare  to  be  closely  re- 
lated to  mental  retardation  or  to  require 
treatment  similar  to  that  required  for 
menttJly  retarded  Individuals,  which  dis- 
ability originates  before  such  individual 
attains  age  eighteen,  which  has  con- 
tinued or  can  be  expected  to  continue 
indefinitely,  and  which  constitutes  a  sub- 
stantial handicap  to  such'  individual. 

HCD  Act  means  the  Housing  and  Com- 
munity Development  Act  of  1974. 

Housing  and  Related  Facilities  means 
rental  or  cooperative  housing  structures 
constructed  or  substantially  rehabili- 
tated as  permsment  residences  for  use 
by  elderly  or  hsindlcapped  families,  and 
Includes  structures  suitable  for  use  by 
families  residing  in  the  project  or  in 
the  area  as  cafeterias  or  dining  halls, 
community  rooms  or  buildings,  and 
workahops  or  other  essential  service  fa- 
cilities. "Housing  and  Related  Faculties" 
does  not  Include  nursing  homes,  hospi- 
tals or  intermediate  and  transitional 
care  facilities. 

Region  means  any  one  of  the  ten 
HDD  Regions. 

Request  means  the  Request  for  Sec- 
tion 202  Fund  Reservation  and  all  re- 
quired forms  and  exhibits,  including  the 
Section  8  Preliminary  Proposal,  which 
are  submitted  In  response  to  a  published 
invitation  for  such  a  Request. 

Section  8  Preliminary  Proposal  means 
a  proposal  to  provide  newly  constructed 
or  substantially  rehabilitated  housing  in 
response  to  an  invitation  published  by 
a  HUD  field  ofDce  for  Requests  as  de- 
fined above. 

Section  8  Program  means  the  Housing 
Assistance  Payments  Program -New  Oon- 
stnictioQ  or  Substantial  Rehabilitaticni 
under  Parts  880  and  881  of  this  Chapter, 
which   Implements   Section   8   of    the 


United  States  Housing  Act  of  1937.  as 
amended  by  the  HCD  Act. 

Seed  Money  Expenses  mean  those  ex- 
penses which  are  necessary  to  cover  the 
costs  oif  planning  and  obtaining  financing 
for  a  Section  202  project  and  which  will 
be  incurred  prior  to  ttie  initial  closing  of 
the  construction  loan  for  the  project. 

SpoTwor  means  any  private  nonprofit 
entity,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private 
shareholder,  contributor  or  Individual, 
which  entity  is  not  controlled  by,  or  un- 
der the  direction  of  persons  or  firms  seek- 
ing to  derive  profit  or  gain  therefrom, 
and  which  is  approved  by  the  Assistant 
Secretary  as  to  administrative  and  finan- 
cial capacity  and  responsibility.  "Spon- 
sor" does  not  mean  a  public  bddy  or  the 
instrumentality  of  any  public  body. 

Substantial  Rehabilitation  means  the 
improvement  of  the  condition  of  a  prop- 
erty from  deteriorated  and  substandard 
to  good  condition.  Substandard  or  de- 
teriorated properties  are  those  which, 
while  structurally  sound,  do  not  provide 
safe  and  adequate  shelter,  and  in  their 
present  condition  endanger  the  health, 
safety  or  well-being  of  the~  occupants. 
Substantial  Rehabilitation  also  includes 
renovation,  alteration  or  remodeling  for 
the  conversion  or  adaptation  of  struc- 
turally soimd  property  to  the  design  and 
condition  required  for  use  under  this  part 
(e.g.,  conversion  of  a  hotel  to  housing  for 
the  elderly) . 

Subpart  B — Allocation  of  Loan  Funds  and 
Processing  Requests  for  Section  202 
Fund  Reservations /Section  8  Prelim- 
inary Proposals 

§  885.200     Allocation  of  Loan  Fund  Au- 
thority to  regional  offices. 

Prom  time  to  time,  the  Assistant  Sec- 
retary will  allocate  Section  202  loan  fund 
authority  on  a  geographic  basis  for  met- 
ropolitan and  nonmetropolltan  areas 
among  Regions  in  conformance  with  the 
requirements  of  Section  213(d)  of  the 
HCD  Act,  as  set  forth  in  24  CFR  891.402. 
bjf: 

(a)  Calculating  for  the  respective  Re- 
gions as  a  percent  of  the  national  total, 
the  numbers  of  ( 1 )  Households  where  the 
head  or  spouse  Is  aged  62  or  older,  (2) 
Such  households  which  occupy  units 
which  lack  one  or  more  plumbing  facili- 
ties and  (3)  Such  households  with  in- 
comes below  regionally  adjusted  poverty 
levels; 

(b)  Averaging  the  three  percentages; 
and 

(c)  Adjustment  of  the  resulting  per- 
centage by  average  housing  cost  factors 
within  each  Region  based  on  costs  of 
prototype  units. 

§  885.205      .'Ulocation  of  Loan  Fund  Au- 
thority to  field  oflicos. 

The  HUD  Regional  Offices  will  allocate 
to  the  field  offices  Section  202  loan  fund 
authority  for  metropolitan  and  for  non- 
metropolitan  areas  in  accordance  with 
24  CFR  891.403(d) . 

§  885.210     Determination  of  number  of 
unit*  to  be  assisted. 

<a)  Number  of  units  to  be  assisted. 
Each  field  office  shall,  after  considering 


the  contents  of  any  Local  Housing  As- 
sistance Plans  and  any  other  pertinent 
information  which  it  has  or  which  is 
brought  to  its  attention  in  relation  to  the 
factors  set  forth  in  Section  213(d)  of 
the  HCD  Act,  including  any  applicable 
State  or  Areawide  Housing  Allocation 
Plan,  determine  the  number  of  units  to 
be  made  available  for  new  construction 
and  substantial  rehabilitation  of  hous- 
ing for  the  elderly  or  handicapped  in 
the  geographic  areas  established  pur- 
suant to  24  CFR  891.404(a)  (3)  for  the 
purpose  ot  allocating  Section  8  funds 
(herein  called  "Allocation  Areas").  In 
ca.ses  where  field  offices  have  insufficient 
Section  202  loan  fund  authority  to  fund 
one  or  more  projects  in  each  Allocation 
Area,  the  office  may  combine  Allocation 
Areas.  However,  nonmetropolltan  areas 
may  not  be  combined  with  metropolitan 
areas.  , 

(b)  New  construction  and  substantial 
rehabilitation  schedules.  With  respect  to 
each  Allocation  Area  or  combinations 
thereof,  the  field  office  shall  prepare  an 
appropriate  schedule  for  publishing  in- 
vitations for  Requests  for  Section  202 
F\ind  Reservations /Section  8  Prelimi- 
nary Proposals  pursuant  to  §  885.215.' 

§885.215  Invitations  for  requests  for 
Section  202  Fund  Reservations/Sec- 
tion 8  Preliminary  Proposals. 

(a)  Publication.  The  field  office  shall 
invite  Requests  in  accordance  with  its 
schedule.  Each  invitation  shall  be  pub- 
lished in  a  newspaper (s)  of  general  cir- 
culation serving  the  Allocation  Area(s) 
in  which  the  Section  202  project(s)  is 
(are)  to  be  located  at  least  once  a  week 
for  two  consecutive  we^cs. 

(b)  Notification  to  minority  media  and 
others.  Simultaneously  with  the  publi- 
cation of  the  invitation  in  the  media 
described  in  paragraph  (a)  of  this  sec- 
tion, the  field  office  also  shall  notify  and 
provides  copies  of  the  invitation  to 
minority  media,  minority  organizations 
involved  in  housing  and  community  de- 
velopment, and  fair  housing  groups.  In 
addition,  to  the  extent  feasible,  the  field 
office  shall  notify  and  provide  copies  of 
the  invitation  to  trade  journals  and  other 
nonminority  media. 

(c)  The  invitation  shall  state: 

(1)  The  Allocation  Area  or  areas  in 
which  the  Section  202  project (s)  Is  (are) 
to  be  constructed  or  substantially  re- 
habUitated; 

(2)  The  amount  of  Section  202  loan 
fund  authority  and  the  amount  of  Sec- 
tion 8  contract  authority  being  made 
available  for  projects  to  be  constructed 
or  rehabilitated  which  are  designed  for 
the  elderly  or  handicapped  and  the  ap- 
proximate number  of  units  these 
amounts  are  expected  to  assist  in  metro- 
politan and /or  nonmetropolltan  areas; 

(3)  That  eligible  Borrowers  may 
secure  the  Developer's  Packet  described 
in  §885.220  of  this  Part,  and  the  forms 
required  for  a  Request  frran  the  field 
office; 

(4)  That  in  the  case  of  projects  to  be 
located  in  metropolitan  areas,  beginning 
on  a  specified  date,  and  up  to  a  specified 
deadline  (generally,  60  calendar  days 
following  the  publication  of.  the  invita- 
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tion) .  the  field  office  will  accept  Requests, 
but  that  such  deadline  date  may  be  ex- 
tended by  the  field  office  with  appn^jri- 
ate  publication  ot  the  change  in  the 
same  general  newspaper(s)  and  notifi- 
cation of  minority  and  other  media 
and  groups,  as  well  as  to  the  extent  fea- 
sible, the  trade  Journals  and  other  non- 
minority  media  which  had  been  notified 
with  regard  to  the  invitation  as  first 
published.  The  notification  of  the  change 
adso  shall  be  given  by  appropriate  means, 
as  determined  by  the  field  office,  to 
eligible  Borrowers  who  have  registered 
with  the  field  office  so  that  they  may  be 
so  notified; 

(5)  That  in  the  case  of  invitations  for 
Requests  for  projects  to  be  located  in 
nonmetrop>olitan  areas,  no  deadline  for 
filing  of  Requests  shall  be  established, 
but  the  field  office  shall  reserve  the  right 
to  establish  a  deadline  if  the  director  de- 
termines (1)  that  Requests  sufficient  to 
use  those  fimds  set  aside  for  nonmetro- 
polltan areas  have  been  received  in  the 
field  office,  or  (11)  that  insufficient  time 
would  remain  to  complete  the  process- 
ing and  the  reservation  of  funds  by  the 
end  of  the  fiscal  year.  Appropriate  notifi- 
cation of  the  establishment  of  such  a 
deadline  date  shall  be  published  in  the 
same  general  newspapers  and  provided  to 
minority  and  other  media  and  groups 
which  had  been  notified  with  regard  to 
the  invitation  as  first  published; 

(6)  That  eligible  Borrowers  interested 
in  applijrng  for  a  ftmd  reservation  under 
the  Section  202  program,  are  encouraged 
to  contact  the  field  office  within  15 
calendar  days  after  the  date  of  first  pub- 
lication of  the  invitation  to  provide  the 
field  office  with  the  name,  address,  and 
telephone  niunber  of  the  Sponsor,  if  any, 
and  Borrower  and  to  advise  the  field 
office  as  to  whether  they  plan  to  attend 
the  workshop  described  in  paragraph 
(c)  (7)  of  this  section; 

(7)  That  a  workshop  will  be  held  by 
the  field  office  on  a  specified  date  which 
falls  within  ten  calendar  days  after  the 
fifteen-day  period  referenced  in  para- 
graph (c)(6)  of  this  section  to  explain 
the  Regulations  and  instructions  govern- 
ing the  Section  202  program  and  those 
governing  the  Section  106(b)  program, 
to  distribute  the  Developer's  Packet  de- 
scribed in  §  885.220  of  this  Part  and  the 
required  forms  for  both  programs,  and 
to  discuss  application  procedures  and 
required  exhibits; 

(8)  That  no  organization  shall  par- 
ticipate either  as  Sponsor,  if  any.  Co- 
sponsor,  if  any,  £uid/or  Bo'rrower  in  the 
filing  of  an  application  or  applications 
for  a  reservation  of  Section  202  loan 
funds  in  a  single  Region  during  a  single 
fiscal  year  in  excess  of  that  (those)  nec- 
essary to  finance  the  construction  or  sub- 
stantial rehabilitation  of  300  units  of 
Housing  and  Related  FacDlties. 

(i)  This  limitation  shall  apply  to  or- 
ganizations that  participate  as  co- 
sponsors  regardless  of  whether  the  co- 
sponsors  are  affiliated  or  unaffiliated 
entities. 

(11)  Affiliated  entities  which  submit 
separate  applicatiot^s  shall  be  deemed 
to  be  a  single  entity  for  purposes  of  the 
300 -unit  limitation. 


§  885.220     Developer's  Packet. 

The  field  office,  upon  request  from  a 
Sponsor  or  Borrower,  or  at  ^e  workshop 
described  in  §  885.215(c)  (7),  shall  pro- 
vide each  Sponsor  or  Borrower  with  a 
special  Developer's  Packet  (Section  202/ 
Section  8)  for  either  New  Construction 
or  Substantial  Rehabilitation,  whichever 
is  applicable. 

(a)  The  Developer's  Packet  shall  in- 
clude a  copy  of  the  applicable  regula- 
tions, handbooks,  and  forms,  and  any 
requirements  and  information  necessary 
to  enable  interested  parties  to  prepare  a 
Request  for  Section  202  Fund  Reserva- 
tion/Section 8  Preliminary  Proposal  in 
accordance  with  this  Part.  The  Packet 
also  shall  indicate  where  copies  of  HUD 
Minimum  Property  Standards  and  other 
standards  may  be  obtained. 

(b)  The  Developer's  Packet  also  shaU 
include  a  statement  that  the  Borrower 
may  submit  a  Section  8  Final  Proposal 
only  after  its  Request  has  been  approved. 

§  885.225     Contents  of  requests. 

Each  Request  shall  include  the  follow- 
ing: 

(a)  The  name,  address  and  telephone 
number  of  the  Borrower  and  also  of  the 
Sponsor,  if  any. 

(b)  The  names  smd  addresses  of  all  of- 
ficers and  directors  of  the  Borrower  and 
also  of  the  Sponsor,  if  any. 

(c)  A  description  of  the  organization 
of  the  Borrower,  including  the  date  of  its 
establistiment,  size  and  scope  of  its  mem- 
bership, and  other  pertinent  informa- 
tion; 

(d)  A  description  of  the  relationship 
between  the  Sponsor  and  the  Borrower. 

(e)  A  description  of  any  commitment, 
financial  or  otherwise,  by  the  Sponsor 
for  assistance  to  the  Borrower. 

(f)  A  description  of  any  financial  de- 
fault, modification  of  terms  and  condi- 
tions of  financing,  or  legal  action  taken 
against  the  Sponsor,  the  Borrower,  or 
any  other  Borrower  related  to  the  Spon- 
sor for  any  reason  during  the  past  three 
years. 

(g)  Evidence  of  the  Borrower's  capac- 
ity to  carry  through  to  completion  and 
successful  long  term  operation,  a  project 
to  provide  housing  and  related  facihties 
for  the  elderly  or  handicapped.  Such 
evidence  shall  include  a  detailed  descrip- 
tion of  all  rental  or  cooperative  housing 
projects  (including  care  facilities)  owned 
or  operate  by  the  Borrower  or  other 
related  entities  during  a  minimum  of  the 
past  five  years.  However,  HUD  will  ac- 
cept information  for  shorter  periods  of 
time  if  the  Borrower  satisfactorily  dem- 
onstrates that  the  requested  informa- 
tion is  not  available  for  the  past  five 
years.  This  description  also  shaU  include 
a  listing  of  the  locations,  numbers  and 
types  of  units,  types  and  sources  of  fi- 
nancing, amenities  and  services  provided, 
and  indicators  of  successful  project  man- 
agement s.uch  as  low  turnover,  vacancy 
and  delinquency  rates,  and  low  rent  col- 
lection losses. 

(h)  A  description  of  the  Borrower's 
or  related  entities'  past  or  current  in- 
volvement in  any  programs  or  of  its  pro- 
vision of  services,  other  than  housing,  if 


any,  which  Would  give  evidence  of  the 
Borrower's  management  capabflities. 

(i)  The  Borrower's  estimate  of  the 
Seed  Money  Expenses  it  expects  to  incur 
and  evidence  of  its  ability  to  provide  suf- 
ficient working  capital  to  meet  these  ex- 
penses and  to  fund  the  minimum  re- 
quired capital  investment  defined  in 
§  885.410(d)  of  this  Part.  Such  evidence 
shall  include  copies  of  the  Borrower's 
balance  sheets  and  statements  of  income 
and  expenses  for  each  of  the  past  three 
years  the  Borrower  has  operated. 

(j)  A  description  of  the  Borrower's 
capabiUty  to  sponsor,  develop,  own,  man- 
age, or  provide  special  services  in  con- 
nection with  housing  tor  the  riderly  or 
hEindicapped.  including  any  special  capa- 
bility in  serving  the  needs  of  lower  in- 
come eldeiiy  or  handicapped  families 
and  individuals  of  all  racial,  ethnic  and 
religious  groups.  The  descripticm  shall  In- 
clude evidence  of  the  Borrower's  capabil- 
ity to  construct  or  substantially  rehabili- 
tate projects  that  are  specifically  de- 
signed and  equipped  with  such  "related 
facilities"  (as  dtiOned  in  Section  202(d) 
(8)  of  the  Housing  Act  of  1959)  as  may 
be  necessary  to  accommodate  the  special 
environmental  needs  of  the  intended  oc- 
cupants and  shall  be  in  support  of  and 
supported  by  the  applicable  state  plans 
for  comprehensive  services  pursuant  to 
section  134  of  the  Mental  RetardaticHi 
Facilities  and  Community  Mental  Health 
Center  Construction  Act  of  1963  or  state 
and  area  plans  pursuant  to  Title  m  of 
the  Older  Americans  Act  of  1965. 

(k)  Such  other  information  as  the  Bor- 
rower may  wish  to  provide  whl<di  Indi- 
cates any  special  capability  to  devdop 
and  successfully  operate  a  housing  proj- 
ect for  the  elderly  or  handicapped. 

(1)  Evidence  of  the  Borrower's  local 
commimity  base  and  reputation  In  the 
neighborhood  in  which  the  project  will 
be  located  including  evidence  of  any  sup- 
port for  the  project  and  the  Borrower  by 
the  community  and  any  national,  state, 
or  local  groups  and  organizations. 

(m)  Evidence  that  the  Borroiwer  has 
been  formed  and  that  it  qualifies  as  an 
eligible  nonprofit  organization. 

( n )  In  cases  where  the  Borrower  is  de- 
pendent upon  the  experience,  reputation, 
and  financial  resources  of  the  Sponsor, 
whether  the  Borrower  is  a  recently 
formed  organization  or  an  organization 
which  has  been  in  existence  for  s<Mne 
time,  all  informaticMi  requested  in  para- 
graphs (c)  and  (g)  through  (m)  of  this 
section  shall  be  submitted  for  the  Spon- 
sor as  well  as  the  Borrower. 

(o)  A  SectiMi  8  Preliminary  Proposal 
which  shall  include  the  informatiwi  re- 
quired under  §  885.230. 

(p)  Such  additional  informatimi  as 
HUD  may  find  pertinoit  to  the  evalua- 
tion of  the  Request. 

(q)  The  Borrower's  application  for  a 
Section  106(b)  Seed  Money  loan,  if 
desired. 

§  885.230     SecticMi    8    preliminary    pro- 
posal. 

The  Section  8  Prrfiminary  Proposal 
shall  include: 

(a)  The  amount  of  the  Section  202 
loan  funds  requested  to  be  reserved. 
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(b)  Identifleation  of  the  proposed  site, 
Including  a  map  showing  the  location  of 
the  site  and  the  racial  composition  of  the 
neighborhood,  sketch  of  th$  site  plan, 
dimensions,  any  unusual  site  features, 
and  zoning. 

(c)  Documentary  evidence  that  the 
Borrower  has  title  to  the  site  or  a  copy 
of  a  con  tract  (s)  of  sale,  if  any,  with  re- 
spect to  the  site  or  a  copy  of  the  site  op- 
tion agreement(s)  or  other  legal  commit- 
ment for  the  site. 

(d)  A  description  of  the  proposed 
housing,  including  number  and  type  of 
structures,  number  of  stories,  structural 
system,  exterior  finish,  heating-air  con- 
ditioning system,  number  of  units  by  size 
(number  of  bedrooms),  living  area  and 
composition  for  each  size  of  unit,  and 
special  amenities  or  features;  and 
sketches  of  the  building  and  unit  plans. 

(e)  The  proposed  Contract  Rent  per 
unit,  by  size  and  structure  type. 

»^(f )  A  description  of  the  equlpmwit  to 
be  included  in  the  Contract  Rent. 

(g)  A  description  of  the  utilities  and 
services  to  be  included  in  the  Contract 
Rent,  and,  for  those  utilities  and  services 
not  so  included  in  the  Contract  Rent,  an 
estimate  of  the  average  monthly  cost  (for 
the  first  year  of  occupancy)  to  the  occu- 
pants by  unit  size  and  structure  type. 

(h)  A  showing  that  the  Proposal  meets 
any  special  requirements  or  restrictions 
necessary  for  compliance  with  the  provi- 
sions of  the  local  Housing  Assistance 
Plan,  if  any. 

(i)  Evidence  that  the  proposed  con- 
struction or  rehabilitation  is  permissible 
under  applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the  pro- 
posed action  to  make  the  construction  or 
rehabilitation  permissible  and  the  basis 
for  belief  that  such  action  will  be  suc- 
cessfully t:ompleted  prior  to  the  initial 
closing  of  the  loan  (e.g.,  a  summary,  of 
results  of  any  recent  requests  for  rezbn- 
Ing  on  land  In  similar  zoning  classifica- 
tions and  the  time  required  for  such  re- 
zoning,  preliminary  indlcatioigg  of  ac- 
ceptability from  zoning  bodies,  >etc.) . 

(J)  A  statement  as  to  whether  the  pro-' 
posed  project  will  displace  %lte  occu-f 
pants.  If  so,  the  proposal  shall  state  the^ 
number  of  families,  individuals,  and 
business  concerns  to  be  displaced  (Identi- 
fied by  race  or  minority  group  status  and 
whether  they  are  owners  or  renters) ,  and 
shall  demonstrate  that  relocation  is 
feasible  and  how  necessary  relocation 
payments.  If  any,  will  be  funded. 

(k)  A  signed  certification  of  the  Bor- 
rower's Intention  to  comply  with  Title  VI 
of  the  Civil  Rights  Act  of  1964,  Title  Vm 
of  the  Civil  Rights  Act  of  1968,  Executive 
Order  11063.  Executive  Order  11246.  and 
section  3  of  the  Housing  and  Urban  De- 
velopment Act  of  1968. 

(1)  The  Identity  of  the  buUder  (if 
known),  the  architect  (if  known),  mid 
the  consultant  (If  known) :  the  qualifica- 
tions and  experience  of  each;  and  the 
names  of  officials  and  principal  members, 
principal  shareholders  and  investors,  and 
other  parties  having  substantial  interests 
and  the  prior  participation  of  each  in 
HUD  programs,  using  the  prescribed 
form. 


(m)  Evidence  as  to  whether  the  Bor- 
rower intends  to  provide  management 
services  or  to  contract  with  a  manage- 
ment agent.  In  the  latter  case,  the  iden- 
tity of  the  management  agent,  if  known, 
and  the  other  information  specified  in 
paragraph  (1)  of  this  section  must  be 
provided. 

(n)  Such  additional  information  lis 
HUD  may  find  pertinent  to  the  evalua- 
tion of  the  Section  8  Preliminary 
Proposal. 

§  885.235     Prrliminary    evaluation    and 
technical  processing  of  requests. 

(a)  PreHTTiiTiarj/euaZua^ion.  Inorder  to 
determine  whether  S.  Request  is  com- 
plete, responsive  .to  the  invitation,  and 
acceptable  for  technical  processing,  the 
field  ofBce  shall  begin  its  preliminary 
evaluation  immediately  upon  receipt  of 
the  Request.  The  preliminary  evaluation 
shall  consist  of  a  review  to  ascertain 
whether  it  is  clear,  even  without  field  in- 
vestigation, that: 

(1)  The  Request  is  lacking  any  of  the 
required  submissions  and  forms,  or  if  any 
of  them  are  not  properly  completed; 

(2)  The  site(s)  does  (do)  not  meet 
standards  set  forth  in  §§880.112  and 
881.112  of  this  Chapter: 

(3)  The  proposed  Gross  Rents  exceed 
the  applicable  Pair  Market  Rent  Limits 
(see  5  880.108(a)  and  §.881. 108(a)  of  this 
Chapter) ; 

(4)  TTie  sizes  and  types  of  units  are 
not  suitable  for  housing  for  the  elderly 
or  handicapped: 

(5)  The  Bowpwer,  builder,  and/or 
managing  agent  lack  the  ability  to  con- 
struct or  rehab;iitate  the  project  or  to 
carry  out  the  required  management  and 
maintenance  services; 

(8)  The  Request  falls  to  comply  with 
one  or  more  requirements  of  the  invita- 
tion, the  Developer's  Packet,  Part  880 
or  881  as  applicable,  or  this  Part  885. 

(b)  Action  on  Requests  found  to  be 
„  deficient.  If  a  Request  Is  incomplete  or 

if  a  deficiency  is  found  with  respect  to 
any  Item  set  forth  in  paragraph  (a)  of 
this  section,  the  Borrower  shall  be  ad- 
vised in  writing  of  the  deficiencies  and 
(1)  that  the  Request  is  rejected,  or  (2) 
if  the  field  office  determines  that  further 
consideration  of  the  Request  would  assist 
in  meeting  the  qualitative  and  quantita- 
tive objectives  of  this  Part,  that  amend- 
ments or  modifications  will  be  accepted  if 
they  are  received  on  or  before  a  specified 
date  (generally  fifteen  calendar  days 
frwn  the  date  of  the  request  for  addi- 
tional information) . 

(c)  Elioibility  for  technical  processing. 
If  a  Request  is  found  acceptable  pur- 
suant to  paragraph  (a)  of  this  section, 
the  Request  shall  be  eligible  for  technical 
processing.  Similarly,  if  amendments  or 
modifications  were  requested  pursuant  to 
paragraph  (b)  of  this  sectimi  and  were 
received  by  the  date  specified  and  found 
acceptable,  the  Request  shall  be  eligible 
for  technical  processing.  However,  if  such 
amendments  or  modifications  are  not  re- 
ceived by  the  date  specified  or  are  not 
found  acceptable,  the  Request  shall  be 
rejected. 

(d)  Technicat  processing.  When  a  Re- 
quest is  determined  eligible  pursuant  to 


paragraphs  (a)  or  (c)  of  this  section, 
the  field  office  shall  begin  technical  proc- 
essing, but  no  final  selection  ^all  be 
made  until  the  resp<Mi8e  periods  provided 
in  §885.215(0  (4)  or  (5)  have  ended. 
Technical  processing  shall  consist  of  the 
following: 

(1)  For  each  Preliminary  Proposal 
which  is  determined  to  be  subject  to  A-95 
clearance,  the  field  office  shall  send  a 
copy  (if  not  previously  submitted  by  the 
Sponsor  or  Borrower)  to  the  appropriate 
A-95  Clearinghouse  for  review,  inviting 
a  response  within  34  calendar  days  from 
the  date  of  the  letter  of  transmittal; 

(2)  For  purposes  of  compliance  with 
Section  213  of  the  "RCD  Act,  the  field 
office  shall  forward  (if  not  previously 
submitted  by  the  Sponsor  or  Borrower) 
a  notification,  in  the  form  prescribed  by 
HUD,  to  the  Chief  Executive  Officer  (or 
such  designee  as  that  Officer  may  desig- 
nate) of  the  unit  of  general  local  govern- 
ment in  which  the  proposed  housing  is 
to  be  located  and  sh^  invite  a  response 
within  30  calendar  days  from  the  date 
of  the  notification  letter; 

(3)  The  Request  will  be  evaluated  by 
the  field  office  on  the  basis  of  those  fac- 
tors which  may  be  necessary  to  deter- 
mine the  eligibility  and  acceptability  of 

,  the  Sponsor  and  Borrower,  acceptability 
of  the  location  (site) ,  acceptability  of  the 

,  design  concepvt,  market  value  of  the  site, 
compliance  with  the  Fair  Market  Rent 
Umits,  and  the  comments,  if  any,  re- 
ceived during  the  response  periods  from 
the  appropriate  A-95  Clearinghouse  and 
from  the  unit  of  general  local  govern- 
ment. Analysis  of  Preliminary  Proposals 
for  projects  with  Section  8  Contract 
Authority  for  less  than  all  of  the  rental 
dwelling  units  should  indicate  that  suffi- 
cient market  demand  is  anticipated  for 
the  unsubsidized  portion  lo  assure  the 
feasibility  of  the  project; 

(4)  If,  in  its  evaluation  of  all  pertinent 
factors,  the  field  office  finds  deficiencies 
which,  in  its  judgment,  are  correctable 
within  a  reasonable  time,  it  may  grant 
such  additional  time  as  it  deems  appro- 
priate to  enable  the  Borrower  to  correct 
such  deficiencies.  Otherwise  the  Bor- 
rower shall  be  sent  a  notification  specify- 
ing the  deficiencies  and  stating  that  the 
Request  is  rejected; 

(5)  Prior  to  selection,  the  field  office 
shall  complete  an  environmental  review 
pursuant  to  HUD  National  Enviroiunen- 
tal  Policy  Act  requirements; 

(6)  Based  on  the  fswitors  set  forth  in 
this  paragraph  (d),  the  field  office  shall 
determine  for  each  Allocaticm  Area,  or 
combinations  thereof,  the  Requests 
which,  in  its  judgment,  are  approvable. 
Selection  of  Requests  then  shall  be  made 
in  accordance  with  paragraphs  (e)   or 

,  (f)  of  this  secticm. 

(e)  Selection  where  there  are  sufficient 
Section  202  Loan  Fund  Authority  and 
Section  8  Contract  Authority  for  all  ap- 
provable Requests.  If  the  Section  202 
loan  fund  authority  and  the  Section  8 
contract  authority  indicated  in  the  Invi- 
tation are  sufficient  for  all  approvable 
Requests,  the  Borrowers  shaU  be  notified 
of  selection  in  accordance  with  §  885.240. 

(f)  Selection  where  Section  202  Loan 
Fund  Authority  and  Section  8  Contract 
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Authority  are  insufficient  for  all  approv- 
able Requests.  In  such  cases,  the  field 
office  shall  proceed  as  follows : 

(1)  The  field  office  shall  rank  order 
Ach  Request  on  the  basis  of  its  assess- 
ment of  the  Borrower's  qualifications; 
the  project's  proposed  rent  structure; 
site  and  design,  and  comments,  if  any, 
received  from  the  appropriate  A-95 
Clearinghouse  and  from  the  unit  of  gen- 
eral local  government; 

(2)  With  respect  to  the  listing,  the 
field  office  shall  identify  for  selection  the 
highest  ranking  Requests  in  descending 
order  which  most  reasonably  approxi- 
mate the  estimated  maximum  number  of 
units  called  for  in  the  invitation.  Among 
the  factors  to  be  considered  in  ranking 
Requests  is  whether  the  proposed  project 
is  feasible  based  on  an  economic  mix 
whereby  not  less  than  20  percent  nor 
more  than  80  percent  of  the  dwelling 
units  would  need  Section  8  assistance. 
This  does  not  mean  that  prolects  requir- 
ing Section  8  assistance  for  100  percent  of 
the  dwelling  units  could  not  be  funded. 
However,  when  several  approvable  appli- 
cations have  equivalent  ratings,  and  some 
of  these  applications  are  for  projects  in 
which  the  Borrowers  prooose  to  cover  at 
least  20  percent  but  not  more  than  80 
percent  of  the  dwelling  units  with  Sec- 
tion 8  assistance,  and  the  field  office  de- 
termines that  these  projects  are  feasible 
based  on  the  proposed  Section  8  cover- 
age, the  field  office  shall  give  preference 
for  funding  to  these  prolects  over  the 
ones  requiring  Section  8  coverage  for 
more  than  80  percent  of  the  dwelling 
units. 

(3)  The  field  office  shall  select  those 
Reouests  in  order  of  the  ranking  for 
which  there  are  sufficient  Section  202 
loan  fund  authority  find  sufficient  Sec- 
tion 8  contract  authority. 

§  885.240      Approval  of  requests. 

(a)  To  be  eligible  for  selection,  a  Re- 
quest must  be  received  by  the  field  office 
within  the  period  specified  in  the  invita- 
tion and  must  be  complete  and  respon- 
sive to  the  invitation.  Requests  for  Sec- 
tion 202  Fund  Reser\'ations/Section  8 
Preliminary  Proposals  will  be  approved 
by  the  field  office  based  on  an  evaluation 
procedure  that  takes  into  account  the 
information  provided  pursuant  to  §  885- 
225. 

(b)  A  Borrower  whose  Reouest  is  ao- 
proved  shall  be  issued  a  notice  of  Sec- 
tion 202  Fund  Reservation  in  a  form  to 
be  prescribed  by  the  Assistant  Secretary, 
which  form  shall : 

(1)  Specify  the  amount  of  the  fund 
reservation,  the  number  of  units,  and 
whether  the  project  will  be  located  in  a 
metropolitan  or  nonmetropolitan  area; 

(2)  State  that  the  amount  of  loan 
fluids  reserved  or  any  portion  thereof  un- 
used by  the  Borrower  may  not  be  trans- 
ferred bv  the  Borrower; 

(3)  State  that  a  Section  202  fimd  res- 
ervation may  only  be  used  in  connection 
with  the  project  whose  Section  8  Pre- 
liminary ProDosal  has  been  aoproved  in 
connection  with  the  Request  and  may 
not  be  transferred  to  a  Section  8  project 
which  is  proposed  in  response  to  an  invi- 


tation pursuant  to  §§880.203  or  881.203 
of  this  Chapter. 

(4»  State  that  the  Section  8  Prelin»- 
inary  Proposal  submitted  with  the  Re- 
quest has  been  approved  and  request 
that  the  Borrower  submit  a  Section  8 
Final  Proposal  in  accord  with  the  re- 
quirements of  the  provisions  of  ?  §  880.- 
209  and  881.209  of  this  Chapter.  In  con- 
nection with  the  approval  of  the  Section 
8  Preliminary  Proposal,  the  notification 
shall  specify : 

(i)  That  the  Borrower's  proposed  Con- 
tract Rents  fall  within  the  Pair  Market 
Rent  Limits.  The  proposed  Contract 
Rents  submitted  by  the  Borrower  shall 
be  evaluated  and  approved  at  the  Sec- 
tion 8  Final  Proposal  stage; 

(ii)  The  estimate  of  the  amount  of 
relocation  payments,   when  applicable; 

( iii)  The  number  and  types  of  units  of 
Housing  and  Related  Facilities:  and 

liv)  Any  other  special  conditions  or 
requirements,  including  those  that  may 
be  applicable  to  substantial  rehabilita- 
tion projects  pursuant  to  S  881.208(g)  of 
this  Chapter. 

(5)  Specify. a  date  by  which  the  Bor- 
rower is  required  to  return  a  copy  of  the 
notification  with  either  (i)  an  indication 
of  its  acceptance  of  the  notification  in- 
cluding any  modifications  requested  by 
the  field  office,  or  ui)  its  request  for  re- 
consideration of  any  modifications. 

(c)  If  the  notification  contains  modi- 
fications, and  the  Borrower  requests  their 
reconsideration,  the  field  office  shall 
notify  the  Borrower  of  the  date  by  which 
it  is  to  furnish  documentation  in  support 
of  its  request  for  reconsideration.  * 

(d)  If  the  Borrower  does  not  accept 
the  notification  by  the  date  specified,  or 
if  the  Borrower  requests  reconsideration 
of  modifications  made  by  the  field  office 
and  the  field  office  and  the  Borrower 
are  unable  to  reach  agreement  with  re- 
spect thereto,  the  field  office  shall  noti- 
fy the  Borrower  that  its  previous  ap- 
proval of  the  Borrower's  Request  is 
rescinded. 

(e)  Borrowers  whose  Requests  are  not 
approved  shall  be  so  notified  in  writing 
by  the  field  office. 

(fi  The  field  office  director  may 
amend  the  amount  of  a  fund  reserva- 
tion approved  pursuant  to  paragraph  ib) 
of  this  section  at  any  time  before  the  fi- 
nal closing  of  a  loan. 

§  885.245      Duration  of  Section  202  Fund 
Reservations. 

The  field  office  director  shall  cancel 
any  reservations  of  Section  202  loan 
funds  for  projects  for  which  the  con- 
struction or  sub^ntial  rehabilitation  is 
not  commenced^ithin  the  twelve-month 
period  following  issuance  of  the  notice 
of  Section  202  Fund  Reservation,  un- 
less an  extension  of  time,  not  to  exceed 
six  months,  is  requested  of  and  granted 
by  the  field  office  director. 

Subpart  C — Applicable  Procedures  Under 
Section  8  for  Final  Proposals 

§  885.300      Section  8  final  proposals. 

(a)  Each  final  proposal  submitted 
shall  be  consistent  with  the  requirements 


of  $  880.209(ar  or  $  881.209(a)    of  this 
Chapter  as  appropriate. 

<b»  Any  Contract  Rents  which  are 
or  have  been  proposed  by  a  Borrower  in 
its  Section  8  Preliminary  Proposal  or 
approved  by  HUD  pursuant  to  the  sub- 
mission of  its  Section  8  Preliminary  Pro- 
posal may  be  modified  in  the  Section  8 
Final  Projxjsal.  or  at  any  time  prior  to 
the  execution  of  the  Agreement  to  En- 
ter into  a  Housing  Assistance  Payments 
Contract.  

(c)  The  evaluation  by  HUD  of  a  Sec- 
tion 8  Final  Proposal  submitt^  by  a 
Borrower  shall  include,  in  addition  to 
the  items  listed  in  §§  880.210  or  880.210 
of  this  Chapter  as  appropriate,  an  eval- 
uation of  the  Contract  Rents  and  finan- 
cial feasibility  of  the  project,  t>ased  upon 
the  criteria  set  forth  in  S  885.305  of  this 
Part. 

(d)  The  notification  to  the  Borrower 
of  approval  of  its  Section  8  Final  Pro- 
posal shall  specify  the  Contract  Rents 
acceptable  to  HUD,  and  if  the  acceptable 
Rents  are  lower  than  those  proposed  by 
the  Borrower,  the  reasons  for  the  reduc- 
tion(s). 

§  883.305      Contract     Rcnt.«i     determined 
acceptable  to  HUD  at  final  proposal. 

Sections  880  108(b)  and  881.108(b)  of 
this  Chapter  are  not  applicable  to  Sec- 
tion 202  projects  in  which  units  are 
eligible  for  occupancy  imder  the  Section 
8  Housing  Assistance  Payments  Program. 
Contract  Rents  shall  be  establLshed  with- 
in the  applicable  Fair  Market  Rei)t 
Limits  in  the  Section  8  Final  Proposal 
pursuant  to  §§  880.108(a)  or  881.108(a) 
and  shall  be  no  higher  than  the  rents 
determined  by  HUD  to  be  necessary  to 
cover  operating  costs,  including  debt 
service  on  the  Section  202  loan,  and  rea- 
sonable reserves,  as  approved  by  HUD. 
In  the  case  of  Section  8  Final  Proposals 
for  projects  with  Section  8  Contract  Au-  /- 
thority  for  less  than  all  of  the  rental 
dwelling  units,  the  Contract  Rents  must 
be  within  such  levels  that  sufficient  mar- 
ket demand  is  anticioated  for  the  unsub- 
sidized rental  dwelling  units  to  assure 
the  feasibility  of  the  project. 

Subpart  D — Direct  Loan  Financing 
Procedures 

§  885400    Request  for  direct  loan  financ- 
ing. 

(a)  At  the  time  of  submission  of  a 
Section  8  Final  Proposal  under  the  Sec- 
tion 8  program  pursuant  to  §§  880.209  or 
881.209  of  this  Chanter,  a  Borrower  shall 
submit  a  request  for  Section  202  direct 
loan  financing,  on  forms  prescribed  by 
HUD  to  the  field  office  serving  the  area 
in  which  the  project  will  be  located. 

(b)  The  request  provided  for  in  para- 
graph (a)  of  this  section  shall  be  ac- 
companied by  or  include  the  following: 

(1)  The  names  and  addresses  of  the 
officers  and  directors  of  the  Borrower, 
and  such  other  information  as  shall  be 
reouired  on  the  prescribed  form,  together 
with  a  certification  by  each  officer  or 
director  that  he  or  she  will  not  receive 
anv  compensation  from  the  Borrower  for 
his  or  her  services,  and  does  not  have  any 
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financial  interest  in  any  contract  with 
Mie  Borrower,  or  in  any  firm  or  corpora- 
tion which  has  a  contract  with  the 
Borrower. 

X2)  Satisfactory  evidence  that  the 
Borrower  has  the  necessary  legal  author- 
ity to  finance,  construct  or  substantially 
rehabilitate  and  maintain  the  project 
and  to  apply  for  and  receive  the  proposed 
loan,  that  it  meets  any  requirements  as 
to-  corporate  organization,  and  that  it 
has  authority  to  enter  into  such  contract 
obligation  and  execute  such  authority  to 
enter  into  such  contract  obligation,  and 
~  execute  such  security  instruments  as 
may  be  required  by  HUD. 

§  885.405     .Approval     for     requests     for 
financing. 

The  field  oflBce  shall  review  the  re- 
quest for  financing  and  the  other  sub- 
missions under  §  885.400(a),  and  shall 
notify  the  Borrower  of  its  approval  or 
disapproval,  indicating  any  deficiencies. 
The  Borrower  will  be  given  a  reason- 
able time,  as  determined  by  the  field 
office,  to  correct  any  deficiencies.  The  ap- 
proval shall  set  forth  fully  the  terms  and 
conditions  upon  *hlch  the  loan  will  be 
disbursed. 

§  885.410     .Amount  and  terms  of  financ- 

^  (a)  The  amount  of  IraRicing  approved 
shall  be  the  amount  stated  in  the  Notice 
of  Section  202  Fund  Reservation,   in- 
cluding any  increase  approved  by  the 
field  office  director  prior  to  the  final  clos- 
ing of  a  loan :  Provided,  however,  that  the 
amount  of  financing  provided  shall  not 
exceed  the  lesser  of  (1)   the  maximimi 
<j      mortgage  amount  that  would  apply  under 
$8  231.3  or  231.4  (b)  and  (c)  of  Chapter 
.  II  of  this  title  if  the  mortgage  were  in- 
sured under  Section  231  of  the  National 
Housing  Act,  or  (?)    the  Development 
"Cost  of  the  project. 

(b)  The  loan  shall  bear  Interest  at  a 
«K--     rate   established    by   the   Secretary   by 
adding: 

(1)  A  rate  determined  by  the  Secre- 
tary of  the  Treasury  to  be  the  average 
taterest  rate  on  all  interest  bearing  obli- 
gations of  the  United  States  then  form- 
ing a  part  of  the  public  debt  computed  at 
the  end  of  the  fiscal  year  next  preceding 
the  date  on  which  the  loan  Is  made;  plus 

(2)  An  allowance  to  cover  sulminlstra- 
tive  costs  and  probable  losses  under  the 
program,  which  allowance  has  been  de- 
termined by  the  Secretary  to  be  one  per- 
cent (1%)  per  annum  during  the  con- 
struction period,  and  one  half  of  one  per- 

.^  cent  (.5%)  thereafter.  Loans  committed 
tol)e  made  by  HUD  shall  bear  Interest 
at  the  rate  in  effect  at  the  time  a  lc«m 
is  made.  A  loan  shall  be  deemed  to  be 
made  as  of  the  date  of  the  initial  loan 
closing  pursuant  to  5  885.415.  except  that 

.  any  loans  made  on  and  after  August  3. 
1976,  and  prior  to  October  1.  1976.  shall 
bear  interest  at  the  rate  stated  in  the 
next  sentence.  The  interest  rate  appli- 
cable to  loans  made  between  August  3, 
1976,  and  September  30.  1977,  shall  be 
seven  and  three-eighths  percent  (7  and 
%%)  per  annum  during  the  construction 
period  and  six  and  seven-eighths  percent 


(6  and  '78%)  thereafter.  The  mterest 
rate  applicable  to  subsequent  fiscal  years 
shall  be  published  in  the  Federal  Regis- 
ter. If  a  loan  is  made  in  a  fiscal  year 
other  than  that  fiscal  year  in  which  the. 
application  is  processed,  and  the  interest 
rate  for  the  year  in  which  the  loan  is 
made  is  different  from  the  rate  used  for 
processing,  HUD  will  determine  whether 
or  not  reprocessing  is  necessary. 

(c)  The  loan  shall  be  secured  by  a  first 
mortgage  on  real  estate  in  fee  simple 
or  long  term  leasehold;  the  mortgage 
shall  be  for  a  terra  not  to  exceed  40 
years  and  shall  be  subject  to  such  terms 
and  conditions  as  shall  be  determined 
by  the  Assistant  Secretary.   

(d)  In  order  to  sissure  HUD  of  the 
Borrower's  continued  commitment  to  the 
development,  management  and  opera- 
tion of  the  project,  the  Assistant  Secre- 
tary may  from  time  to  time  establish  a 
minimum  capital  investment  for  Section 
202  Borrowers.  Such  minimum  capital 
investment  is  hereby  initially  determined 
to  be  one-half  of  one  percent  (.5%)  of 
the  mortgage  amount  committed  to  be 
disbursed,  not  to  exceed  the  amount  of 
$10,000.  Section  106(b)  loans  made  pur- 
suant to  Section  106  of  the  Housing  and 
Urban  Development  Act  of  1968  may  not 
be  utilized  to  meet-the  mlnimimi  capital 
investment  requirement.  Such  minimum 
capital  investment  mav  take  the  form  of 
payments  by  the  Borrower  out  of  the 
Borrower's  own  resources  towards  the 
project  oneratlng  expenses  or  deficits 
over  a  period  of  not  to  exceed  three  years 
from  initial  occupancy  of  the  project. 
Any  such  funds  required  to  be  put  up  as 
a  minimum  capital  investment  shall  be 
held  bv  HUD  or  other  escrow  agent  ac- 
ceptable to  HUD  for  the  aforementioned 
three  year  period  and  ^all  be  used  for 
operating  expenses  or  (Bficits  as  may  be 
directed  by  the  field  office:  any  unex- 
pended balance  remaining  in  the  mini- 
mum capital  investment  account  at  the 
end  of  the  three  year  period  shall  be 
returned  to  the  Borroweh 

§  885.415      Requirements  prior  to  initial 
loan  closing. 

Prior  to  the  mltial  loan  closing,  the 
Borrower,  in  addition  to  any  other  re- 
quirements pursuant  to  Parts  880  and 
881  of  this  chapter,  shall  furnish  such 
executed  documents  as  the  field  office 
may  require,  includmg  but  not  limited 
to: 

(a)  An  Agreement  to  Enter  into  Hous- 
ing Assistance  Payments  Contract  exe- 
cuted pursuant  to  §  880.214  or  §  881.214 
of  this  Chapter. 

(b)  A  Housing  Consultant's  Certificate 
and  Contract  (if  consultant  services 
have  been  employed  by  the  Borrower). 

(c)  A  Certificate  of  Incorporation  of 
the  Nonprofit  Borrower,  or  consumer  co- 
operative, as  required  by  applicable  state 
or  local  law. 

(d)  A  Certificate  of  Relationships  and 
Nonprofit  Motives  of  the  Borrower. 

(e)  A- Mortgagor's  Attorney's  Opinion 
as  to  the  validity  and  legality  of  the 
m(ni«£igor  entity,  the  legality  of  the 
building  permit,  and  complismce  with 
applicable  zoning  laws  and  requirements. 


(f)(1)  A  Regulatory  Agreement  for 
Nonprofit  JSection  202/Section  8  Mort- 
gagors, on  a  form  to  be  prescribed  by 
the  Assistant  Secretary,  by  which  agree- 
ment HUD  will  regulate  the  Borrower's 
operation  of  the  project,  or  (2)  An  ad- 
dendum to  the  Section  8  Housing  Assist- 
ance Payments  Contract  as  required  by 
the  Assistant  Secretary. 

(g)  A  Mortgagor's  Oath,  wherein  the 
Borrower  certifies  that  the  property  to 
be  constructed  or  substantially  rehabili- 
tated will  not  be  used  for  hotel  or  transi- 
ent accommodation  purposes  during  the 
term  of  the  Section  202  Financing  Loah. 

(h)  An  Agreement  and  Certification 
to  be  executed  by  the  Borrower  and  HUD 
on  a  form  to  be  prescribed  by  HUD, 
wherein  the  Borrower  ( 1 )  Agrees  to  cer- 
tify actual  costs  and,  as  may  be  required 
by  HUD  to  have  the  contractor  and  sub- 
contractor also  submit  certificates  of 
actual  cost;  (2)  Certifies  as  to  any  finan- 
cial and  family  relationship  which  exists  ^ 
as  between  such  Borrower,  the  architect.^ 
general  contractors  and  subcontractors. 

(1)  An  Assurance  of  Compliance  with 
HUD  Regulations  Under  Title  VI  of  the 
Civil  Rights  Act  of  1964. 

(j)  A  Note  and  Mortgage  on  forms 
aporoved  by  the  Assistant  Secretary  for 
use  in  the  jurisdiction  In  which  the  prop- 
erty covered  by  the  mortgage  Is  situated. 
The  Note  and  Mortgage  shall  comply 
with  applicable  state  law  for  such  instru- 
ments and  shall  set  forth  the  terms  and 
method  of  repayment,  maturity  date, 
prepayment/refinancing  and  release 
provisions  and  such  other  requirements 
and  covenants  as  prescribed  by  the  As- 
sistant Secretary. 

(k)  A  Title  Policy  from  a  title  insur- 
ance company  or  other  title  evidence  sat- 
isfactory to  the  field  office  that  the  mort- 
gage constitutes  a  first  lien  on  the  prop- 
erty as  of  the  date  the  mortgage  is  fUed 
for  record. 

(1)  A  survey  of  the  mortgaged  prop- 
erty, and  final  plans  and  specifications, 
shall  have  been  prepared  by  registered 
surveyors  and  architects,  respectively  (if 
required) .  shall  be  in  a  form  satisfactory 
to  the  field  office,  and  shall  be  accom- 
panied bv  such  Surveyor  and  Architect 
Certificates  and  Owner-Architect  Agree- 
ments as  the  Assistant  Secretary  may 
prescribe. 

(m)  A  Building  Loan  Agreement  to  be 
executed  by  the  Borrower  and  HUD  m  a 
form  to  be  prescribed  by  the  Assistant 
Secretary.  The  Agreement  shall  set  forth 
the  terms  and  conditions  imder  which 
Drogress  payments  may  be  advanced  dur- 
ing the  construction  or  substantial  re- 
habilitation according  to  a  schedule  of 
disbursements,  and  shall  include  provi- 
sions for  disbursements  of  loan  proceeds 
only  on  account  of  portions  of  construc- 
tion or  substantial  rehabilitation  work 
completed  and  approved  by  HUD  and 
provisions  for  a  holdback  or  retainage 
from  construction  or  substantial  rehabil- 
itation reouisltlon  payments  in  an 
amount  determtoed  by  the  Assistant  Sec- 
retary. 

(n)  A  New  Construction  or  Substantial 
Rehabilitation  Contract  between  the 
Borrower  and  General  Contractor,  on  a 
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form  to  be  prescribed  by  the  Assistant 
Secretary,  which  Contract  shall  be  in 
the  form  of  a  cost  plus  contract  which 
shall  provide  for  the  payment  of  the 
actual  cost  of  construction  or  substantial 
rehabilitation  not  to  exceed  an  upset 
price,  and  may  include  a  provision  for  an 
additional  payment  to  the  builder  of  a 
fee  in  an  amount  allowed  by  HUD  for 
earlier  than  estimated  completion.  The 
Contract  shall  be  supplemented  by  such 
Cost  or  Trade  Payment  Breakdown  and 
General  Conditions  as  the  Assistant  Sec- 
retary may  prescribe. 

(o)  Assurance  of  Completion  of  con- 
struction or  substantial  rehabilitation  in 
such  form  as  may  be  prescribed  by  the 
Assistant  Secretary,  which  may  include 
Performance  ^d  Payment  bonds  from 
approved  sureties  or  cash  escrows.  Each 
Performance  and  each  Payment  Bond 
furnished  under  this  Section  shall  be  in 
the  respective  amoimts  of  50  percent  of 
the  total  construction  cost  of  the  Hous- 
ing and  Related  Facilities,  and  any  such 
cash  escrow  furnished  hereunder  shall  be 
in  the  amount  of  25  percent  of  such  cost ; 
the  terms  and  conditions  of  the  forms 
of  Assurance  of  Completion  shall  be  sat- 
isfactory to  the  field  office. 

(p)  An  escrow  agreement  in  the 
amount  of  the  cost  of  any  off -site  facili- 
ties, funded  by  a  cash  deposit  or  Letter 
of  Credit  to  assure  completion  of  such 
facilities. 

(q)  A  Contractor's  and  Sub-Contrac- 
tor's Certification  Concerning  Labor 
Standards  and  Prevailing  Wage  Require- 
ments, in  a  form  prescribed  by  the  Assist- 
ant Secretary,  certifying  that  the  labor- 
ers and  mechanics  employed  in  the  con- 
struction or  substantial  rehabilitation  of 
the  dwellings  will  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  in 
which  the  work  is  to  be  performed  for 
the  corresponding  classes  of  laborers  and 
mechanics  employed  on  construction  or 
substantial  rehabilitation  of  a  similiar 
character,  as  determined  by  the  Secre- 
tary of  Labor  prior  to  the  beginning  of 
construction  or  substantial  rehabilita- 
tion and  after  the  date  of  the  request  for 
direct  loan  financing.  Such  certificates 
also  shall  include  information  as  to  all 
applicable  labor  standards  and  other 
provisions  of  the  regulations  of  the  Sec- 
retary of  Labor. 


'r)  Such  other  information  and  docu- 
ments as  the  Assistant  Secretary  or  field 
office  may  require  in  order  to  approve 
disbursement  of  construction  loan  pro- 
ceeds pursuant  to  this  Part. 

§  885.420  Loan  di.«bur»enienl  proce- 
dures. 

'a)  Disbursements  of  loan  proceeds 
shall  be  made  directly  by  HUf)  to  or  for 
the  account  of  the  Borrower  and  may 
be  made  through  an  approved  lender, 
mortgage  servicer,  title  insurance  com- 
pany or  other  agent  satisfactorj-  to  the 
Borrower  and  HUD. 

(b)  All  disbursements  to  the  Borrower 
shall  be  made  on  a  periodic  basis  in  an 
amount  not  to  exceed  the  HUD-approved 
cost  of  portions  of  construction  or  sub- 
stantial rehabilitation  work  completed 
and  in  place,  minus  the  appropriate  hold- 
back or  retainage,  as  determined  by  the 
field  office. 

(c)  Requisitions  for  loan  disbursements 
shall  be  submitted  by  the  Borrower  on 
forms  to  be  prescribed  by  the  Assistant 
Secretary  and  shall  be  accompanied  by 
such  additional  information  as  the  field 
office  may  require  m  order  to  approve 
loan  disbursements  under  this  Part,  m- 
cluding  but  not  limited  to  evidence  of 
compliance  with  the  Davis-Bacon  Act, 
Department  of  Labor  regulations,  all  ap- 
plicable zoning,  buildings  and  other  gov- 
ernmental requirements,  and  such  evi- 
dence of  continued  priority  of  the  mort- 
gage of  the  Borrower  as  the  Assistant 
Secretary  may  prescribe. 

§  885.425  Completion  of  construction 
or  substantial  rehabilitation,  cost 
certificatiun  and  approval  by  HLT). 

(a)  The  requirements  for  completion 
of  construction  or  substantial  rehabili- 
tation and  approvals  by  HUD  set  forth 
in  Parts  880  and  881  of  this  Chapter  shall 
be  satisfied  by  the  Borrower  prior  to 
submission  of  a  final  requisition  for  dis- 
bursement of  loan  proceeds. 

'bi  The  Borrower  shall,  in  connection 
with  such  final  requLsition,  submit  to  the 
field  office  such  documentation  as  may 
be  prescribed  by  the  Assistant  Secretary 
for  full  and  final  disbursement  of  the 
loan,  including  any  applicable  holdback 
or  retainage,  and  such  guaranty  against 
latent  defects  as  the  Assistant  Secretary 


may  prescribe,  all  of  which  foregoing 
shall  be  m  addition  to  the  requirements 
of  Parts  880  and  881  of  this  chapter.  The 
documentation  hereunder  shall  include 
such  information  and  forms  as  the  As- 
sistant Secretary  may  require  m  order 
to  approve  the  Borrower's  and  Contrac- 
tor's Cost  Certification  and  to  determine 
the  total  actual  develooment  cost  of  the 
Housing  and  Related  Facilities,  mclud- 
ing,  but  not  limited  to.  the  f  ollowmg : 

•  1)  A  Borrower's/Mortgagor's  Certifi- 
cate of  Actual  Cost,  in  a  form  prescril)ed- 
by  the  Assistant  Secretary,  showing  the 
actual  cost  to  the  mortgagor  of  the  cost 
plus  construction  contract,  including  the 
builder's  fee  actually  paid  and  approved 
by  HUD.  architectural,  legal,  organiza- 
tional, off  site  costs  and  other  items  of 
expense  approved  by  the  field  office.  The 
Certificate  shall  not  include  as  actual 
cost  any  kickbacks,  rebates,  trade  dis- 
counts, or  other  similiar  payments  to  the 
mortgagor  or  to  any  of  its  officers,  di- 
rectors, stockholders,  partners  or  mem- 
bers. Any  such  pajrments  shall  be  de- 
ducted from  the  costs  determined  to  be 
eligible  for  inclusion  m  the  total  Section 
202  loan  amount  approved  by  the  field 
office. 

(2)  A  verification  of  the  Certificate  of 
Actual  Cost  by  an  independent  Certified 
Public  Accountant  or  indepoident  public 
accountant  in  a"  manner  acceptable  to  the 
Assistant  Secretary. 

<3)  A  certification  of  the  general  con- 
tractor (and  such  subcontractors,  ma- 
terial suppliers  and  equipment  lessors,  as 
the  Assistant  Secretary  or  field  office  may 
require),  on  a  form  prescribed  by  the 
Assistant  Secretary,  as  to  all  actual  costs 
paid  for  labor,  materials  and  subcontract 
work  under  the  general  contract  exclu- 
sive of  the  builder's  fee  and  kickbacks, 
rebates,  trade  discounts,  or  other  similar 
pa>-ments  to  the  general  contractor,  the 
mortgagor,  or  any  of  its  officers,  directors, 
stockholders,  partners  or  mem^bers. 

Issued  at  Washington,  D.C.,  on  Janu- 
ary 19.  1977.  ■   ■ 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Honsing  —  Federal    Housing 
Commissioner. 

[PR  Doc.77-2375  PUed  l-28-r7:8:45  am) 
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Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION   AGENCY 

^  |FRL  669-11 

PART  60— STANDARDS  OF  PERFORMANCE 
FOR  NEW  STATIONARY  SOURCES 

Revisions  to  Emission  Monitoring 
Requirements  and  to  Reference  Methods 

On  October  6,  1975  (40  FR  46250), 
under  sections  111,  114.  and  301  of  the 
Clean  Air  Act,  as  amended,  the  Envi- 
ronmental Protection  Agency  (EPA) 
promulgated  emission  monitoring  re- 
quirements and  revisions  to  the  perform- 
ance testing  Reference  Methods  in  40 
CFR  Part  60.  Since  that  time,  EPA  has 
determined  that  there,  is  a  need  for  a 
number  of  revisions  to  clarify  the  re- 
quirements. Each  of  the  Revisions  being 
made  in  40  CFR  Part  60  are  discussed 
as  follows: 

1.  Section  60.13.  Paragraph  (c)  (3)  has 
been  rewritten  to  clarify  that  not  only 
new  monitoring  systems  but  also  up- 
graded monitoring  systems  must  c(^Hply 
with  applicable  performance  specifica- 
tions. 

Paragraph  (eXl)  is  revised  to  provide 
that  data  recording  is  not  required  more 
frequently  than  once  every  six  minutes 
(rather  than  the  previously  required  ten 
seconds)  for  continuous  monitoring  sys- 
tems measuring  the  opadity  of  emissions. 
Since  reportsi  of  excess  emissions  are 
based  upon  review  of  six-minute  aver- 
ages, more  frequent  data  recording  Is 
not  required  in  ordec  to  satisfy  these 
monitoring  requirements. 

2.  Section  60.45.  Paragraphs  (a) 
through  (e)  have  been  reorganized  for 
clarification.  In  addition,  restrictions  on 
use  of  continuous  monitoring.  sx§tems  for 
measuring  oxygen  on  a  wet  basis  have 
been  removed.  Prior  to"  'Jiis  revision,  only 
dry  basis  oxygen  mon  spring  equipment 
was  acceptable.  Procea  tcs  for  use  of  wet 
basis  oxygen  monitorig;^,  equipment  have 
been  approved  by  EI^',  and  were  pub- 
lished in  the  Federal  l»f cister  as  an  al- 
ternative procedure  (4ipR  44838) . 

Also  deleted  from  3  90.45  are  restric- 
tions on  the  location  of-a  carbon  dioxide 
ceo.)  continuous  mdhitoring  system 
downstream  of  wet  scrubber  flue  gas  de- 
sulfurization  equipment.  At  the  time  the 
regulations  were  promulgated  (Octo- 
ber 6.  1975) ,  EPA  thought  that  limestone 
scrubbers  were  operated  under  condi- 
tions that  could  cause  significant  gen- 
eration or  absorption  of  CO..  by  the 
scrubbing  solution  which  would  cause 
errors  in  the  monitoring  results.  EPA  in- 
vestigated this  potential  problem  and 
concluded  that  lime  or  limestone  scrub- 
bers under  typical  conditions  of  opera- 
tion do  not  significantly  alter  the  con- 
centration of  CO..  in  the  flue  gas  and 
would  not  Introduce  significant  errors 
into  the  monitoring  results.  Lime  scrub- 
bers operate  at  a  pH  level  between  7  and 
8  which  will  maximize  SO.  absorption 
and  minimize  CO.  ab.sorption.  Thus,  the 
effect  of  CO.  loss  on  the  emission  results 
is  expected  to  be  minimal.  The  exact 
amount  of  CO  loss,  if  any,  during  the 
scrubber  operation  has  not  been  deter- 
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mined  since  it  is  dependent  upon  the 
operating  conditions  for  a  particular  fa- 
cility. Although  each  percent  of  CO.  ab- 
sorption will  result  in  a  positive  bias  of 
7.1  percent  (at  a  stack  concentration  of 

14  percent  CQ,)  in  the  final  emission 
results,  i.e.  the  indicated  results  may  be 
higher  than  actual  stack  concentrations, 
the  actual  bias  is  expected  to  be  very 
small  since  the  amount  of  CX>2  absorp- 
tion will  be  much  less  than  one  percent. 

In  flue  gasis  from  limestone  scrubbers, 
there  exists  a  possibility  of  the  addition 
of  CO,  from  the  scrubbing  reaction  to 
the  CO:  from  the  fuel  combustion.  Every 
two  molecules  of  SO.  reacting  with  the 
limestone  will  produce  a  molecule  of  COi. 
Limestone  scfubbers  are  typically  oper- 
ated at  an  approximate  temperature  ol 
50°  C  under  acidic  conditions.  At  these 
operating  conditions  the  amount  of  CO» 
gener^ed  in  a  90  percent  efHciency 
scrubber  is  1350  ppm  or  0.135  percent 
CO:.  This  will  introduce  a  negative  biaa 
of  i  to  1.5  percent  for  a  CO:  level  of  8  to 

15  percent.  This  amount  of  potential 
error  compares  favorably  with  systems 
previously  approved.  Therefore.  EPA  is 
removing  the  restrictions  which  limited 
the  installation  of  carbon  dioxide  con- 
tinuous monitoring  systems  to  a  location 
upstream  of  the  scrubber. 

Several  other  revisions  are  being  made 
to  paragraphs  (a),  (b),  (c).  and  (e)  ol 
Suboart  D  which  imorove  the  clarity  or 
further  define  the  intent  of  the  regula- 
tions. Paragraph  (d)  has  bppn  reserved 
for  later  addition  of  fuel  monitoring  pro- 
visions. 

3.  Performance  Specification  1.  Para- 
graph 6.2  has  been  rewritten  to  clarify 
requirements  that  must  be  met  by  con- 
tinuous opacity  monitor  manufacturers. 
Manufacturers  must  certify  that  at  least 
one  analyzer  from  each  month's  produc- 
tion was  tested  and  meets  all  applicable 
requirements.  If  any  requirements  are 
not  met.  the  production  for  the  month 
must  he  resgmpled  arcnrdins  tn  military 
standard  10.5D  (MIL-STEX-105D1  and  re- 
tested.  Previously  the  resulation  re- 
quired that  each  unit  of  nrndurt'on  had 
to  be  tested.  Co"iPs  of  MII^STD-i  n.'iD 
may  be  purchased  from  the  Superintend- 
ent of  Documents,  U.S.  Government 
Printintr  Office.  Washinpton  DC.  ?0402. 

4.  Performance  Specification  2.  PMgure 
2-3  of  Performance  Specification  2  ha«- 
been  corrected  to  properly  define  the 
term  "mean  diiTerences."  The  corrections 
in  the  operations  now  conform  with  the 
statistical  definitions  of  the  specifica- 
tions. 

5.  General.  These  amendments  pro- 
vide optional  monitoring  procedures  that 
may  be  selected  by  an  owner  or  operator 
of  a  facility  affected  by  the  monitoring 
requirements  of  40  CFR  Part  60.  Certain 
editorial  clarifications  are  also  included. 
Proposal  of  these  amendments  is  not 
necessary  because  the  changes  are  either 
interpretative  in  nature,  or  represent 
minor  changes  in  instrumentation  test- 
ing and  data  recording,  or  allow  a  wider 
selection  of  equipment  to  be  used.  These 
changes  will  have  no  effect  upon  the 
number  of  emission  source.s  that  must  be 
monitored  or  the  quality  of  the  resultant 


emission  data.  The  changes  are  consist- 
ent with  recent  determinations  of  the 
Administrator  with  respect  to  use  of  al- 
ternative continuous  monitoring  systems. 
6.  Effective  date.  These  revisions  be- 
come effective  March  2,  1977. 

(Sees.  Ill,  114.  301(a).  Clean  Air  Act.  as 
amended.  Pub.  L.  91-604,  84  Stat.  1678  (42 
U.S.C.  1857C-6,  1857C-9.  1857g(a) ) .) 

Note. — The  Environmental  Protection 
Agency  has  determliied  that  this  document 
does  upt  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State- 
ment under  Executive  Order  11821  and  OMB 
Circular  A-107. 

Dated:  January  19, 1977. 

*  John  Quarles, 

Acting  Administrator. 

In  40  CFR  Part  60  Subpart  A,  Subpart 
D,  and  Appendix  B  are  amended  as  fol- 
lows: 

Subpart  A — General  Provisions    . 

1.  Section  60.13  is  amended  by  revis- 
ing paragraphs  (c)  (3)  and  (e)  (1)  as 
follows : 

§  60.13      Monitoring  requirements. 

•  •  «  •  • 

(c)   •  •  • 

(3)  All  cpntinuous  monitoring  systems 
referenced  by  paragraph  (c)  (2)  of  this 
section  shall  be  upgraded  or  replaced  (if 
necessary)  with  new  continuous  moni- 
toring systems,  and  the  new  or  improved 
systems  shall  be  demonstrated  to  com- 
ply with  applicable  performance  speci- 
fications under  paragraph  (c)  (1)  of  this 
section  on  or  before  September  11,  1979. 

•  *  •  •  • 

(e)    •  •  * 

(1)  All  continuous  monitoring  sys- 
tems referenced  by  paragraphs  (c)(1) 
and  (c)  (2)  of  this  section  for  measuring 
opacity  of  emissions  shall  complete  a 
minimum  of  one  cycle  of  sampling  and 
analyzing  for  each  successive  ten-second 
period  and  one  cycle  of  data  recording 
for  each  successive  six-minute  period. 


Subpart  D — Standards  of  Performance  for 
Fossil  Fuel-Fired  Steam  Generators 

2.  Section  60.45  is  amended  by  revising 
paragraphs  (a) .  (b) ,  (c) ,  and  (e)  and  by 
reserving  paragraph  (d)  as  follows: 

§  60.45      Emi'sion  and  fuel  monitoring. 

(a)  Each  owner  or  operator  shall  in- 
stall, calibrate,  maintain,  and  operate 
continuous  monitoring  systems  for  meas- 
uring the  opacity  of  emissions,  sulfur 
dioxide  emissions,  nitrogen  oxides  emis- 
sions, and  either  oxygen  or  carbon  di- 
oxide except  as  provided  in  paragraph 
(b)  of  this  section. 

(b)  Certain  of  the  continuous  moni- 
toring system  requirements  under  para- 
graph (a)  of  this  section  do  not  apply 
to  owners  or  operators  under  the  follow- 
ing conditions: 

(1)  For  a  fossil  fuel-fired  steam  gen- 
erator that  burns  only  gaseous  fossil 
fuel,  continuous  monitoring  systems  for 
measuring  the  opacity  of  emissions  and 
sulfur  dioxide  emissions  are  not  re- 
quired. 
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(2)  For  a  fossil  fuel-flred  steam  gen- 
erator that  does  not  use  a  flue  gas  de- 
sulf  urlzation  device,  a  continuous  moni- 
toring system  for  measuring  sulfur  di- 
oxide emissions  is  not  required  if  the 
owner  or  operator  monitors  sulfur  di- 
oxide emissions  by  fuel  sampling  and 
analysis  under  paragraph  (d)  of  this 
section. 

(3)  Notwithstanding  §  60.13(b).  in- 
stallation of  a  continuous  monitoring 
system  for  nitrogen  oxides  may  be  de- 
layed iwtil  after  the  initial  performance 
tests  vmder  S  60.8  have  been  c(xiducted. 
If  the  owner  or  operator  demonstrates 
during  the  performance  test  that  emis- 
sions of  nitrogen  oxides  are  less  than  70 
percent  of  the  applicable  standards  in 
$  60.44,  a  continuous  monitoring  system 
for  measuring  nitrogen  oxides  emissions 
is  not  required.  If  the  initial  performance 
test  results  show  that  nitrogen  oxide 
emissions  are  greater  than  71^  percent  of 
the  applicable  standard,  the  owner  or 
operator  shall  install  a  continuous  moni- 
toring system  for  nitrogen  oxides  within 
one  year  after  the  date  of  the  initial  per- 
formance tests  under  !  60.8  and  comply 
with  all  other  applicable  monitoring  re- 
quirements under  this  part. 

(4)  If  an  owner  or  opereLtoT  does  not 
install  any  continuous  monitoring  sys- 
tems for  sulfur  oxides  and  nitrogen  ox- 
ides, as  provided  under  paragraphs  (b) 
(1)  and  (b)(3)  <m-  paragrai^is  (b)(2) 
and  (b)  (3)  of  this  section  a  continuous 
monitoring  system  for  measuring  either 
oxygen  or  carbon  dioxide  is  not  required. 

(c)  FOr  performance  evaluations  un- 
der 160.13(c)  and  calibration  checks 
under  8  60.13(d),  the  fcdlowing  proce- 
dures shall  be  used : 

(1)  Reference  Methods  6  or  7,  as  ap- 
plicable, shall  be  used  for  conducting 
performance  evaluations  of  sulfur  diox- 
ide and  nitrogen  oxides  continuous  mon- 
itoring systems. 

(2)  Sulfur  dioxide  or  nitric  oxide,  as 
applicable,  shall  be  used  for  preparing 
calibration  gas  mixtures  under  Perform- 
ance Specification  2  of  Appendix  B  to 
this  part. 

(3)  For  affected  facilities  burning  fos- 
sil fuel(s),  the  span  value  for  a  continu- 
ous monitoring  system  measuring  the 
opacity  of  emissions  shall  be  80,  90,  or 
100  percent  and  for  a  continuous  moni- 
toring system  measuring  sulfur  oxides  or 
nitrogen  oxides  the  span  value  shall  be 
determined  as  follows: 

[In  parts  per  miUiool 


FosEilfael 


Span  value  for 
sulfur  dibxide 


Span  valne  lor 
nitrogen  oxides 


Gas (1) 

Liquid i,0(X) 

S<did 1.500 

CombinaUona..  l.OOOy+l.SOOe 


500 
SOD 
SOO 

SOO<r+»)+1.000i 


>  Not  appUeable. 
where: 

x=>ttae  frsctlon  of  total  beat  input  derived 

from  gaseous  fossU  fuel,  and 
y  =  the  fraction  of  total  heat  input  derived 

from  Uquld  foesil  fuel,  and 
z=the  fraction  of  total  heat  Input  derived 

from  solid  fossu  fuel. 


(4)  All  span  values  computed  under 
paragraph  (c)(3)  of  this  section  for 
burning  combinations  of  fossil  fuels  shall 
be  rounded  to  the  nearest  500  ppm. 

(5)  For  a  fossil  fuel -fired  steam  gen- 
erator that  simultaneously  bums  fossil 
fuel  and  nonfossil  fuel,  the  span  value 
of  all  continuous  monitoring  systems 
shall  be  subject  to  the  Administrator's 
approval. 

(d)  [Reserved] 

(e)  For  any  continuous  monitoring 
system  installed  under  parEigraph  (a)  of 
this  section,  the  following  conversion 
procedures  shall  be  used  to  convert  the 
continuous  monitoring  data  into  units  of 
the  applicable  standards  (ng/J,  lb/mil- 
lion Btu) : 

(1)  When  a  continuous  toonitorlng 
system  for  measuring  oxygen  is  selected, 
the  measurement  of  the  [>ollutant  con- 
centration and  oxygen  concentration 
shall  each  be  on  a  consistent  basis  (wet 
or  dry) .  Alternative  procedures  ap- 
proved by  the  Administrator  shall  be 
used  when  measurements  are  on  a  wet 
basis.  When  measurements  are  on  a  dry 
basis,  the  following  conversion  procedure 
shall  be  used: 

L20.9-percent  0,J 

where: 

E,  C,  F,  and  %0.  are  determined  under  para- 
graph (f)  of  this  section. 

(2)  When  a  continuous  monitoring 
system  for  measuring  cartxHi  dioxide  is 
selected,  the  measurement  of  the  pol- 
lutant concentration  and  carlxm  dioxide 
concentraticxi  shall  each  be  on  a  ccsx- 
sistent  basis  (wet  or  dry)  and  the  fol- 


lowing  conversion   procedure  shall  be 
used: 

100 


where: 


L  percent  CO,  J 


E.  c,  Pc  and    %CO,  are  determined  under 
paragraph  (f)  of  thissecUon. 

APPEKDIX   B PXRFORlfANeC 

Specifications 

3.  Performance  Specification  1  is 
amraided  by  revising  paragraph  6.2  as 
folloiws: 


6.   •    •    * 

6.2  Conformance  with  tiie  requirements 
of  section  6  1  may  be  demonstrated  by  the 
owner  or  operator  of  the  affected  facility  by 
testing  each  analyzer  or  by  obtaining  a  oer- 
tlflcate  of  confofffiance  from  the  Instrument 
manufacturer.  The  certificate  must  certify 
that  at  least  one  analjrzer  from  each  month's 
production  was  tested  and  aatisfactorlly  met 
all  applibable  requirements.  The  certificate 
must  state  that  the  ftnt  analyzer  randomly 
sampled  met  all  requirements  of  paragraph 
6  of  this  specification.  If  any  of  the  require- 
ments were  not  met,  the  certificate  must 
show  that  the  entire  month's  analyzer  pro- 
duction was  resampled  according  to  the  mUl- 
tary  standard  106D  sampling  procedure 
(MII,-STT>-106D)  InspecUon  level  11;  was  re- 
tested  for  each  of  the  applicable  require- 
ments under  paragraph  6  of  this  apeclflca- 
tlon;  and  was  determined  to  be  acceptable 
under  MIL-STp-lOSD  proceduraa.  The  certifi- 
cate of  conformance  must  show  the  results 
of  each  test  performed  for  the  analysers 
sampled  during  the  month  the  analyzer  be- 
ing instaUed  was  produced. 


4.  Performance  Specification  2  is 
amended  by  revising  Figure  2-3  as 
follows: 
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Title  33— Navigation  and  Navigable  Waters 

CHAPTER  I — COAST  GUARD,     , 
DEPARTMENT  OF  TRANSPORTATION 

(COD  73-217 J 

PART  183— BOATS  AND  ASSOCIATED 
EQUIPMENT 

Safety  Standards  for  Boat  Electrical 
Systems 

•  Purpose.  This  rule  contains  minimum 
safety  standards  for  electrical  systems  on 
boats.  The  purpose  of  the  standards  is  to ' 
reduce  the  number  of  deaths  and  Injuries 
and  the  amount  of  property  damage  on 
recreational  boats  caused  by  fires  and  ex- 
plosions of  gasoline  fuel,  gasoline  fuel 
vapors,  and  other  materials.  • 

Background 

On  October  4,  1976,  the  Coast  Guard 
published  its  Proposed  Safety  Standards 
for  Electrical  Systems.  Interested  per- 
sons were  invlted-4o  submit  written  data, 
views  or  arguments  concerning  that  no- 
tice prior  to  December  1,  1976. 

All  relevant  conunents  were  considered 
and  several  changes  are  included  in  this 
rule  as  a  result  of  these  comments.  These 
regulations  reflect  the  best  possible  ac- 
commodation of  viewpoints  from  private 
citizens,  surveyors,  insurance  compsuiles, 
testing  laboratories  and  industry. 

Discussion  of  Coiocents 

The  comments  received  are  grouped 
according  to  the  section  to  which  they 
relate  smd  are  discussed  below. 

Section  183.401 — Purpose.  applicabU- 
ity,  and  effective  dates.  One  commentor 
inferred  that  these  rules  are  retroactive. 
These  standards  are  not  retroactive.  ITie 
standards  apnly  only  to  boats  built  after 
the- effective  dates  of  the  standards. 

Two  commentors  wanted  to  extend  the 
effective  date  of  the  standards  from  the 
proposed  18  months  after  the  date  of 
publication  to  24  months  after  the  date 
of  publication.  The  commentors  want 
more  time  for  electrical  component 
manufacturers  to  redesign  and  retool 
their  products.  It  is  felt  that  there  is  ade- 
quate time  for  manufacturers  to  redesign 
and  retool  in  order  to  provide  electrical 
components  that  comply  with  these 
standards.  In  fact,  many  of  the  electrical 
components  required  in  these  standards 
are  already  available. 

Section  183.402 — Definitions.  One  com- 
mentor suggested  the  addition  of  alter- 
nators and  auxilia^  power  plants  in  the 
definition  of  "electrical  components." 
The  commentor  is  concerned  that  by  not 
specifically  Including  these  items  injthe 
definition  they  are  excluded  by  implica- 
tion. The  definition  cannot  be  all-inclu- 
sive in  its  list  of  examples  of  electrical 
components  to  which  this  rule  applies. 
Alternators  and  auxiliary  power  plants 
are  included  within  the  scope  of  these 
standards  and  must  comply.  Generators 
are  listed  In  the  definition  and  the  term 
includes  propulsion  generators  and 
auxiliary  power  plants.  There  is  no  need 
to  add  any  more  items  to  the  definition. 

A  conflict  was  noticed  when  compar- 
ing the  deflnltion  of  "sheath"  in  S  183- 
402  and  the  requirements  for  rigid  ducts 
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or  conduits  in  §  183.445(a).  The  conflict 
is  discussed  in  the  comments  for  §  183.- 
445  and  the  definition  for  "sheath"  is 
changed  by  the  addition  of  the  word 
"flexible"  before  the  word  "tubing". 

Section  183.410 — Ignition  protection. 
One  commentor  suggested  that  electrical 
components  contained  within  a  com- 
pletely watertight  box  assembly  be  ex- 
cepted from  the  ignition  protection 
requirements  of  «  183.410(a).  The  com- 
mentor feels  that  a  watertight  box  as- 
sembly should  be  considered  an  electrical 
control  device  which  is  included  within 
the  scope  of  the  definition  of  "electrical 
component"  in  §  183.402(c) .  The  scope  of 
5  183.410  allows  watertight  box  assem- 
blies or  enclosures  to  isolate  electrical 
components  from  gasoline  fuel  sources. 
Electrical  components  isolated  from  ex- 
posure to  gasoline  fuel  sources  by  a 
watertight  box  or  other  means  of  isola- 
tion do  not  have  to  be  ignition  protected. 

Several  commentors  requested  clarifi- 
cation of  §  183.410(a).  Paragraph  183- 
410(a)  requires  electrical  components  to 
be  ignition  protected  unless  the  electrical 
component  is  isolated  from  gasoline  fuel 
sources  such  as  fittings  in  vent  lines, 
fill  lines,  and  distribution  lines.  The  com- 
mentors infer  from  §  183.410(a)  that 
because  a  vent  line,  fill  line,  or  distribu- 
tion line  is  inevitably  interrupted  along 
its  length  by  a  fitting,  an  electrical  com- 
ponent will  have  to  be  ignition  protected 
even  when  the  component  is  exposed  to 
only  an  uninterrupted  section  of  that 
vent  line,  fill  line,  or  distribution  line. 
The  implication  suggested  by  the  com- 
mentors does  exist  in  S  183.410(a),  but 
this  implication  is  not  consistent  with 
the  intent  of  the  rule.  The  intent  of 
§  183.410(a)  is  to  require  ignition  protec- 
tion only  for  those  electrical  compo- 
nents exposed  to  fittings  in  vent  lines, 
fill  lines,  or  distribution  lines.  Section 
183.410(a)  is  revised  tofproperly  reflect 
this  intent. 

Several  commentors  are  concerned 
that  5  183.410(a)  is  not  specific  enough 
for  manufacturers  to  use  as  a  guide  to 
determine  whether  or  not  their  electrical 
components  are  properly  ignition  pro- 
tected and  meet  the  Intent  of  these 
standards.  The  commentors  suggest  that 
9  183.410(a)  be  amended  to  include  com- 
plete test  procedures  or  adopt  by  refer- 
ence present  industry  test  procedures. 
The  Inclusion  of  descriptive  test  proce- 
dures for  ignition  protection  in  this 
standard  was  considered.  This  approach 
requires  extensive  listing  of  test  proce- 
dures for  every  different  electrical  com- 
ponent on  a  boat.  Even  then,  the  list  can- 
hot  be  all  inclusive,  because  new  elec- 
trical componeiSts  may  c6me  on  the  mar- 
ket after  the  standards  are  published. 
The  alternative  is  to  provide  a  general 
description  of  ignition  protection  re- 
quirements to  encompass,  all  electrical 
components  which  is  what  §  183.410(a) 
accranplishes.  This  regulation  sets  mini- 
mum safety  standards  for  recreational 
boating.  Industry  test  procedures  for  ig- 
nition protection  exceed  the  minimum 
levels  of  safety  necessary  to  promote  safe 
boating.  The  intent  of  these  regulations 
is  to  provide  minimum  safety  standards 


without  being  needlessly  restrictive.  The 
manufacturer  whose  product  passes  ac- 
cepted Industry  tests  for  ignition  protec- 
tion will  find  that  his  product  meets  the 
requirements  of  this  rule.  The  com- 
mentors' suggestions  are  rejected. 

Some  commentors  indicate  that  the 
requirement  in  §  183.410(b)  (2)  that  re- 
quires a  deck  to  be  able  to  resist  a  water 
level  of  12  inches  without  seepage  of 
more  than  one-quarter  fluid  oimce  of 
fresh  water  per  hour  restricts  the  de- 
sign of  boat  interiors.  Further,  the  com- 
mentors suggest  that  the  requirement  is 
not  consistent  with  §  183.410(c)  because 
it  requires  decks  to  be  more  watertight 
than  bulkheaxls.  The  intent  of  §  183.410 
(b)  is  to  prevent  gasoline  fuel  and  fuel 
vapors  from  becoming  exposed  to  elec- 
trical components  that  are  not  ignition 
protected.  Sections  183.410(b)  (2)  and 
183.410(b)(3)  address  the  problems  of 
vertical  isolation  of  gasoline  fuel  sources 
from  electrical  components.  It  is  agreed 
that  §  183.410(b)  (2)  may  be  needlessly 
restrictive  when  applied  to  certain  boats 
because  the  rule  requires  them  to  have 
completely  watertight  decks.  These 
watertight  decks  prevent  access  by  the 
boat  operator  to  machinery  and  boat 
equipment  normally  installed  below  the 
deck.  A  new  §  183.410(b)  (2)  is  added 
tp  the  standard  to  reflect  the  intent  of 
§  183.410(b). 
Several  commentors  object  to  §  183.410 

.  (b)  because  it  does  not  allow  a  space  that 
is  open  to  the  atmosphere,  characteristic 
of  open  cockpit  boats,  to  act  as  a  means 
of  isolation.  In  an  open  boat  configura- 
tion, where  the  gasoline  fuel  sources  are 
in  the  stem,  there  is  no  need  to  require 
the  electrical  components  in  the  dash- 
board panel  to  be  isolated  or  ignition 

*  protected.  The  space  between  the  gaso- 
line fuel  sources  and  the  electrical  com- 
ponents Is  open  to  the  atmosphere  allow- 
ing gasoline  fuel  vapors  to  quickly  dis- 
sipate. In  response  to  those  comments, 
therefore,  a  new  §  183.410(b)  (3)  is  added 
to  the  standard  which  allows  certain 
spaces  open  to  the  atmosphere  to  be  a 
means  of  isolation.  Paragraph  183.410 
(b)  (3)  permits  a  minimum  open  space 
of  2  feet  between  the  gasoline  fuel  source 
and  the  electrical  component.  The  two 
foot  space  must  be  open  to  the  atmos- 
phere. 

Several  commentors  questioned  the  ap- 
parent inconsistency  and  impracticabil- 
ity of  sealing  bulkheads  as  required  by 
§  183.410(c).  Section  183.410(c)  requires 
a  bulkhead  to  extend  fully  to  other  struc- 
tural members  with  no  allowance  for 
gaps  or  openings  between  the  bulkhead 
and  the  structural  members  to  which  it 
is  attached.  At  the  same  time  the  section 
allows  a  one-quarter  inch  space  around 
certain  items  lihat  may  pass  through  the 
bulkhead.  The  commentors  indicate  that 
in  some  boat  configurations  the  require- 
ment to  seal  bulkheads  at  their  extremi- 
ties is  impractical  because  the  location 
of  the  bulkhead  extremities  renders  them 
inaccessible.  The  objective  of  §  183.410(c) 
is  to  provide  bulkheads  that  prevent  non- 
ignition  protected  electrical  components 
from  becoming  exposed  to  gasoline  fuel 
or  gasoline  fuel  vapors.  In  some  boat 
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configurations  the  bulkheads  used  for 
isolation  have  to  allow  the  passage  of 
certain  items  of  equipment  that  are  nec- 
essary for  the  boat  to  operate  properly. 
These  items  include  control  cables,  con- 
ductors, ducting,  piping,  and  mechani- 
cal equipm^ent.  Requiring  all  openings  in 
bulkheads  to  be  sealed  is  impractical 
when  considering  the  various  boat  de- 
signs, t5T?es  of  materials,  and  construc- 
tion techniques  used  in  the  recreational 
boating  Industry.  Provision  has  been 
made  for  various  boat  design  configura- 
tions by  allowing  a  one-quarter  inch 
spacing  around  certain  items  that  pass 
through  bulkheads  that  are  used  for  iso- 
lation. Allowance  for  any  more  unneces- 
sary openings  in  these  bulkh^ids  is  un- 
acceptable when  the  objective  of  the 
standard  is  to  limit  the  passage  of  gaso- 
line fuel  and  gasoline  fuel  vapors. 

Two  commentors  requested  clarifica- 
tion of  the  12  inch  or  one- third  maxi- 
mum height  measurement  required  in 
§  183.410(c)  (2) .  The  commentors  want  to 
know  where  the  measurement  is  made 
on  the  bulkhead.  The  commentors  also 
infer  from  §  183.410(c)  (2)  that  a  hateh, 
door,  or  access  panel  in  the  bulkhead 
must  be  watertight  along  its  whole  pe- 
rimeter. The  intent  of  §  183.410(c)  (2)  is 
to  measure  the  12  Inches  or  one- third 
the  maximum  height  of  the  bulkhead  in 
a  vertical  direction  from  the  lowest  point 
of  the  bulklpead  in  the  boat.  Section 
183.410(c)(2)  is  changed  and  a  new 
§  l«3410(c)  (3)  is  added  to  clarify  the 
isolation  requirements  of  catches,  doors, 
or  access  panels  installed  in  bulkheads. 
The  requirements  in  §  183.410(c)  (2)  that 
apply  to  a  bulkhead  awsly  equally  to  a 
hateh,  door,  or  access  panel  as  if  it  were 
part  of  the  bulkhead.  The  requirements 
In  §  183.410(c)  (3)  that  apply  to  openings 
in  a  bulkhead  apply  to  doors,  hatches, 
or  access  i>anels  as  if  they  are  an  item 
passing  through  an  opening  In  the  bulk- 
head. 

Section  183.415 — Grounding.  One  com- 
mentor indicated  that  the  groimdlng  re- 
quirement in  §  183.415  is  excessive  for 
boats  that  have  three  or  more  grounded 
cranking  motor  circuits.  Section  183.415 
requires  that  the  ctwnmon  conductor 
must  be  large  enough  in  size  throughout 
its  length  to  carry  the  starting  current 
of  the  largest  cranking  motor  in  the  cir- 
cuit. This  requirement  is  not  necessary 
when  three  or  more  groimded  cranking 
motor  circuits  exist  and  the  starting  cur- 
rent of  one  or  more  cranking  motor  cir- 
cuits is  less  than  the  others.  The  starting 
current  carried  by  the  common  conductor 
when  one  cranking  motor  circuit  opei\s 
would  be  shared  by  the  other  cranking 
motor  circuits,  and  the  amount  of  cur- 
rent going  to  each  shared  circuit  would 
be  inversely  proportional  to  the  size  of 
the  common  OHiductor  connected  to  that 
shared  circuit  For  these  reasons  $  183.- 
415  is  changed  to  require  common  con- 
ductor circuits,  instead  of  a  common 
conductor,  to  carry  the  starting  current 
of  each  ol  the  grounded  cranking  motw 
circuits.  This  dmnge  provides  considera- 
tion for  boats  that  have  three  or  more 
grounded  cranking  motor  circuits. 


Section  183.420 — Batteries.  Several 
commentors  objected  to  the  one  inch  re- 
striction for  battery  movement  in  J  183.- 
420(a).  The  commentors  feel  that  the 
restriction  precludes  the  use  of  conven- 
tional plastic  battery  boxes  becauie  the 
battery  boxes  are  generally  oversized  to 
allow  the  use  of  different  sized  batteries. 
Oversizing  the  battery'  boxes  makes  it 
easier  to  install  and  remove  the  battery. 
Conventional  plastic  battery  boxes  are 
an  acceptable  approach  for  securing  bat- 
teries as  long  as  the  manufacturer  sup- 
ports the  battery  within  the  box  so  that 
it  cannot  move  more  than  one  inch. 

Some  commentors  objected  to  the  test 
requirements  in  fi  183.420(a).  They  feel 
the  pulling  force  and  the  one  minute 
durations  are  excessive  because  some 
large  battery  installations  use  batteries 
weighing  over  100  pounds  and  the  boats 
carrying  these  batteries  do  not  experi- 
ence accelerations  represented  by  the 
tests  in  S  183.420(a).  In  consideration  of 
these  comments  §  183.420(a)  is  changed 
by  reducing  the  pulling  force  requirement 
to  one  that  more  realistically  simulates 
the  forces  batteries  are  exposed  to  in  the 
marine  environment.  To  provide  a  more 
consistent  test,  5  183.420(a)  specifies  tliat 
the  pulling  force  be  applied  through  the 
center  of  gravity  of  the  batter>'. 

Some  commentors  are  concerned  with 
the  requirement  for  shielding  fuel  lines 
and  fuei.  ss^stem  components  in  9  183.420 
(c) .  They  feel  that  the  shielding  require- 
ments of  that  paragraph  restrict  the  de- 
sign of  small  engine  compartments.  The 
commentors  suggest  that  plastic  battery 
boxes  be  allowed  as  a  means  of  dielectric 
shielding.  The  intent  of  §  183.420(c)  is 
to  prevent  the  battery  terminals  from 
coming  in  contact  with  fuel  lines  or  fuel 
system, components  when  the  battery  is 
being  installed  or  removed.  Twelve  inches 
provide  enough  room  to  safely  install  and 
remove  the  battery  without  coming  in 
contact  with  fuel  lines  and  fuel  system 
components.  Fuel  lines  and  fuel  system 
components  within  12  Inches  of  the  bat- 
tery side  surfaces  do  not  present  a  haz- 
ard as  do  the  fuel  lines  and  fuel  system 
components  above  the  battery  because 
the  process  of  Installing  and  removing 
batteries  involves  a  vertical  displacement 
of  the  battery.  For  this  reason  §  183.420 
(c)  is  changed  to  require  only  those  fuel 
lines  and  fuel  system  components  within 
12  Inches  of  the  battery  top  surface  to 
dlelectrically  shielded.  As  a  result  of  this 
change  to  9  183.420(c) ,  the  suggestion  by 
the  conmientors  to  allow  plastic  battery 
boxes  to  act  as  the  dielectric  shield  is  no 
longer  necessary.  A  plastic  battery  top, 
however,  is  not  an  acceptable  shield  be- 
cause it  is  removed  when  the  battery  is 
installed  or  removed  and  it  therefore, 
does  not  provide  the  protection  required 
by  9  183.420(c). 

Two  commentors  suggested  that  9  183.- 
420(b)  apply  only  to  the  positive  battery 
terminal  Instead  of  both  terminals  be- 
cause the  negative  terminal  is  already 
grounded.  The  conunentors'  concept  is 
correct,  but  It  is  felt  that  a  more  general 
requirement  is  necessary  to  eliminate  ac- 


cidental short  circuiting  of  exposed  bat- 
terj'  terminals.  Section  183.420(b)  is 
changed  to  require  that  all  ungrounded 
battery  terminals  be  protected. 

Several  commentors  objected  to  §  183.- 
420(e)  because  they  feel  it  implies  that 
a  means  must  be  provided  in  the  boat  to 
physically  collect  hydrogen  gas  dis- 
charged by  a  battery  and  remove  it  from 
the  boat.  The  corrtmentors  state  that  this 
is  excessive  when  normal  engine  com- 
partment ventilation  can  adequately  re- 
move the  discharged  iu'drogen  gas.  The 
intent  of  §  183.420 (e>  is  to  prevent  dis- 
charged hydrogen  gas  from  accumulat- 
ing within  the  boat  to  the  extent  of  it 
becoming  an  explosion  hazard.  Section 
183.420 (e>  is  changed  to  prohibit  dis- 
charged hydrogen  gas  from  accumu- 
lating within  the  tMat. 

Section  183.425 — Conductors:  General. 
One  conunentor  objected  to  the  provision 
in  ?  183.425(d)  aUowing  No.  18  AWG 
conductors  to  be  used  on  boats.  The  com- 
mentor believes  No.  18  AWG  conductors 
are  too  small  because  they  lack  sufficient 
mechanical  strength.  The  commentor 
also  points  out  that  §  183.425(d>  is  not 
consistent  with  industry  standards  which 
require  conductors  to  be  at  least  No.  16 
AWG.  This  standard  is  intended  to  pro- 
vide minimum  levels  of  safety  without 
being  needlessly  restrictive.  No.  18  AWO 
conductors  do  not  have  as  much  strength 
as  No.  16  AWG  conductors.  Because  of 
this  fact  9  183.420(d>  permits  the  use  of 
No.  18  AWG  conductors  only  in  bundles 
with  other  conductors.  The  support  re- 
quirements in  9  183.445(a)  provide  addi- 
tional mechanical  strength  for  the  No.  18 
AWG  conductors.  Mechanical  strength 
is  also  provided  by  the  terminations  of 
the  other  conductors  and  the  bundling 
effect  in  a  sheath  by  relieving  any  un- 
usual strains  imposed  upon  the  No.  18 
AWG  conductor.  Section  183.425  requires 
all  other  conductors  installed  separately 
to  be  at  least  No.  16  AWG. 

One  commentor  suggested  clarification 
of  the  intent  of  §  183.425  because  para- 
graphs (d),  (e).  and  (f)  of  §  183.425  are 
not  c(»isistent.  The  commentor  states 
that  according  to  paragraphs  (d),  (e), 
and  (f )  of  9  183.425,  a  No.  18  AWG  con- 
ductor is  allowed  to  nm  singly  as  long 
as  it  has  a  sheath.  This  is  not  the  intent 
of  9 183.425.  To  make  the  intent  clear. 
9  183.425  is  changed  to  permit  the  use 
of  No.  18  AWG  conductors  only  when 
they  are  in  a  sheath  with  other  conduc- 
tors. 

One  commentor  questioned  whether 
or  not  the  exception  of  communication 
systems  In  9 183.425(g)  includes  stereo 
tape,  radio,  and  record  systems.  "Hiese 
systems  use  conductors  smaller  than  No. 
18  AWG  and  are  not  an  identifiable  elec- 
trical hazard.  For -this  reason  the  term 
"communication  systems"  as  used  in 
these  regulations  includes  stereo  tape, 
radio,  and  record  systems. 

One  MHnment  objected  to  the  excep- 
tion of  navigation  equipment  in  9  183.425 
(g)  because  he  felt  that  navlgaUon  lights 
and  their  associated  wiring  would  be  ex- 
cepted. Section  183.425(g),  as  well  as 
99  183.430.  183.435,  183.445,  and  183.450. 
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exempt  electronic  navigation  equipment, 
but  not  other  forms  of  navigation  equip- 
ment. Accordingly,  all  the  sections  in 
this  Tvle  that  make  exception  to  naviga- 
tion equipment  are  changed  to  except 
"electronic"  navigation  equipment. 

It  was  noticed  that  §  183.425(b)  may 
be  misleading  to  some  manufacturers.  It 
implies  that  because  a  conductor  may 
never  carry  a  current  greater  than  that 
allowed  in  Table  5  (Table  3  in  proposal) , 
the  manufacturer  would  have  to  oversize 
his  conductors  to  carry  intermittent 
3urge  currents  normally  experienced 
during  start  up  of  electrical  components. 
The  intent  of  §  183.25(b)  is  to  allow  con- 
ductors to  carry  continuous  currents  that 
do  not  exceed  the  amperages  allowed  in 
Table  5.  An  intermittent  surge  current 
is  not  considered  to  be  a  continuous  cur- 
rent that  a  conductor  normally  experi- 
ences and  does  not  present  a  hazardous 
situation. 

Section  t S3. 430 — Conductors  in  cir- 
cuits of  less  than  50  volts.  Two  commen- 
tors  recommended  adoption  of  a  new 
Society  of  Automotive  Engineers  Stand- 
ard (SAE),  J378b  dated  November  1976, 
which  provides  conductor  insulating  ma- 
terial standards  accepted  by  the  boating 
and  electrical  conductor  industries.  This 
ne^ir  standard  applies  to  conductors  used 
in  circuits  of  less  than  50  volts.  The  com- 
mentors'  recommendation  has  been  re- 
viewed and  accepted.  SAE  Standard 
J378b  represents  a  new  development  in 
industry  standards  for  conductors  that 
is  acceptable.  Section  183.430(a)  (2)  is 
changed  ^  reference  the  insulation  tem- 
perature rating  requirements  of  SAE 
Standard  J378b  dated  November  1976.  in 
addition  to  the  requirements  of  SAE 
Standards  J1127  and  J1128  dated  No- 
vember 1975. 

One  commentor  objected  to  the  excep- 
tion of  pigtails  of  less  than  seven  inches 
of  exposed  length  from  the  conductor  in- 
sulation requirements  of  §  183.430.  The 
commentor  believes  that  the  excepted 
pigtails  are  susceptible  to  damage  and 
could  be  an  electrical  hazard.  The  com- 
ment is  not  accepted.  Pigtails  of  less  than 
seven  inches  of  exposed  length  are  not 
an  identifiable  hazard  that  can  adversely 
affect  boating  safety. 

Section  183.435 — Conductors  in  cir- 
cuits of  50  volt^  or  more.  One  commentor 
objected  to  the  reference  to  Underwriters 
Laboratories  listing  in  §  183.435(a)  (4) 
because  there  are  other  recognized  In- 
dependent testing  laboratories  that  pro- 
vide the  same  services  as  Underwriters 
Laboratories.  Recognized  independent 
testing  laboratories  have  the  same  oppor- 
timity  to  test  products  for  compliance 
with  these  regulations  as  does  Under- 
writers Laboratories.  These  independent 
laboratories  also  provide  listings  of  ac- 
ceptable marine  products.  Section  183.- 
435(a)  (4)  is  changed  in  response  to  this 
comment  to  allow  recognized  independ- 
ent testing  laboratories  which  publish 
accepted  industry  listings,  and  have  la- 
beling and  followup  services,  an  oi^x>r- 
tunity  to  list  items  that  meet  the  require- 
ments of  these  regulations. 

One  commentor  requested  clarification 
of    §  183.435(b).    Paragraph    183.435(b) 
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requires  that  conductors  in  circuits  of  50 
volts  or  more  must  have  their  allowable 
current  carrying  capacities  reduced  when 
they  are  .Jjundled  together  with  other 
similar  conductors.  TTie  commentor 
states  that  these  requirements  imply  that 
a  conductor  in  a  circuit  of  50  volts  or 
more  must  have  its  current  capacity  re- 
duced when  it  is  in  a  duct,  bundle,  or 
cable  with  other  conductors  regardless 
of  the  voltage  rating  of  other  conductors. 
The  intent  of  §  183.435(b)  is  to  reduce 
the  current  carrying  capacity  of  con- 
ductors in  circuits  of  50  volts  or  more  if 
they  are  in  a  duct,  bundle,  or  cable  with 
two  or  more  conductors  that  are  also  in 
circuits  of  50  volts  or  more.  Paragraph 
183.435(b)  is  changed  to  properly  reflect 
this  intent  by  rewording  the  paragraph. 
Note  2  to  Table  5  (Table  3  in  proposals 
is  changed  to  be  consistent  with  the 
change  to  §  183.435(b). 

Section  183.445 — Conductors:  Support 
and  protection.  Several  commentors  op- 
posed the  requirement  in  §  183.445(a) 
for  ducts  or  conduits  to  be  self  draining. 
The  requirement  for  self  draining  ducts 
and  conduits  provides  a  means  for  mois- 
ture in  ducts  and  conduits  to  drain  so 
that  conductors  in  them  do  not  become 
exposed  to  excessive  moisture.  The  com- 
mentors state  that  self  draining  ducts 
and  conduits  violate  the  bulkhead  iso- 
lation requirements  of  §  183.410  and  that 
they  create  a  hazard  if  they  drain  into 
jimction  boxes  or  onto  electrical  termi- 
nations. The  requirement  for  self  drain- 
ing ducts  and  conduits  has  been  recon- 
sidered in  light  of  these  comments.  The 
conductors  required  in  §§  183.430  and 
183.435  are  moisture  resistant.  Ducts 
and  conduits  that  carry  these  moisture 
resistant  conductors  are  not  an  identi- 
fiable hazard,  even  if  moisture  is  en- 
trapped in  these  ducts  and  conduits.  The 
requirement  that  ducts  and  conduits  be 
self -draining  is  removed  from,§  183.445 
(a). 

A  problem  was  discovered  when  the 
definition  of  "sheath"  in  §  183.402  was 
compared  with  §  183.445  (a>  which  per- 
mits ducts  and  conduits  to  support  con- 
ductors as  an  alternative  to  supporting 
conductors  every  18  inches  with  clamps 
or  straps.  The  definition  of  "sheath"  in 
S  183.402(h)  includes  tubing  which 
manufacturers  consider  to  be  a  type  of 
conduit.  A  sheath  is  not  a  form  of  con- 
duit, and,  therefore,  it  must  be  sup- 
ported by  clamps  or  straps  every  18 
inches  as  required  in  §  183.445(a).  The 
intent  of  5  183.445(a)  Is  that  ducts  and 
conduits  are  rigid,  they  can  support  con- 
ductors, independent  of  clamps  or 
straps,  because  they  are  rigid.  Most  tub- 
ing and  other  materials  used  as  a 
sheath  are  flexible  and  do  not  provide 
support  for  conductors.  To  remove  the 
ambiguity  the  definition  of  "sheath"  in 
S  183.402(h)  has  been  changed  to  include 
flexible  tubing.  Rigid  ducts  and  conduits 
are  specified  In  §  183.445(a)  as  a  means 
of  conductor  support. 

In  §  183.445(a)  it  was  discovered  that 
ducts  and  conduits  were  not  included  in 
the  requirement  that  conductor  sup- 
ports be  designed  to  prevent  chafing  and 
damage  to  conductors.  Ducts  and  con? 


duits  are  abrasive.  Section  183.445(a) 
is  changed  to  include  ducts  and  conduits 
in  this  requirement. 

Section  183.450 — Conductors:  Termi- 
nation. Two  commentors  objected  to 
§  183.450(a).  They  contend  that  the 
paragraph  is  too  restrictive  because  it 
allows  only  closed  ring,  eyelet,  or  cap- 
tive spade  connectors  for  terminating 
conductors.  The  commentors  point  out 
that  there  are  other  connectors  that 
meet  the  intent  of  the  paragraph.  The 
intent  of  §  183.450  is  to  require  con- 
nectors to  have  a  means  of  mechanical 
locking  that  prevents  them  from  coming 
off  the  terminal  or  stud  to  which  they 
are  attached  if  the  nut  on  the  terminal 
or  stud  accidentally  loosens.  Fy>r  these 
reasons,  and  in  response  to  this  com- 
ment, paragraoh  183.450(a)  is  changed, 
and  a  new  5  183.450(b)  is  added  to  pro- 
vide additional  general  requirements 
that  allows  the  use  of  other  connectors 
that  meet  the  intent  of  §  183.450. 

One  commentor  suggested  that  the 
scope  of  §  183.450(f)  (§  183.450(e)  in 
the  proposal)  be  broadened  to  include 
the  output  terminals  on  alternators. 
Output  terminals  on  alternators  are 
continuously  energized  and,  as  a  result, 
should  be  protected  from  short  circuit- 
ing. The  output  terminal  on  alternators 
should  be  required  to  be  shielded  from 
accidental  short  circuiting  or  meet  the 
requirements  of  §  183.455  for  overcur- 
rent  protection.  In  respon.se  to  this  com- 
ment the  scope  of  §  183.450(f)  is  changed 
to  require  all  u'^grounded  terminals  or 
studs  that  are  continuou-sly  energized  to 
meet  the  requirements  of  5  183.450(f)  if 
they  are  not  protected  from  overcurrent 
in  accordanre  w'th  ?  183.45J3(f>. 

Two  commentors  suggested  that  §  183. 
450(g)  (5  183.4,'j0(f)  in  proposal)  be 
changed  to  make  it  clear  that  the  intent 
of  the  paragraph  is  to  nrevent  accidental 
short  circuiting  between  terminations 
from  different  circuits.  The  commentors 
indicate  that  it  is  a  common  safe  prac- 
tice for  boat  manufacturers  to  inten- 
tionally connect  two  ungrounded  current 
carrying  conductors  from  the  same  cir- 
cuit at  the  same  terminal.  It  is  need- 
lesslv  restrictive  to  require  that  the 
terminations  be  protected  from  each 
other  when  there  is  no  hazard  because 
they  are  in  the  same  circuit.  In  response 
to  these  suggestions.  §  183.450(g)  is 
changed  by  specifying  that  ungrounded 
terminations  from  different  circuits  be 
protected  from  accidental  short  circuit- 
ing with  each  other. 

Section  183.455 — Overcurrent  protec- 
tion; General.  One  commentor  proposed 
a  change  to  §  183.455(e)  to  except  con- 
ductors in  secondary  circuits  of  ignition 
systems.  The  commentor  pointed  out 
that  conductors  in  secondary  circuits  of 
ignition  systems  are  intentionally  un- 
grounded in  order  to  maintain  an  arc 
at  the  spark  plug.  Without  the  arc  the 
engine  would  not  nm.  Accordingly,  over- 
current  protection  in  these  conductors 
would  interrupt  the  arc  and  prevent  the 
engine  from  running.  It  is  not  the  pur- 
pose of  §  183.455  to  require  overcurrent 
protection  in  secondary  circuits  of  igni- 
tion systems.  In  response  to  the  comment 
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conductors  in  secondary  circuits  of  igni- 
tion systems  are  excepted  from  the 
requirements  of  5  183.455. 

One  commentor  sviggested  the  rules 
include  standards  for  the  time/current 
tripping  characteristics  of  circuit  break- 
ers used  to  meet  the  requirements  of 
§J  183.455  and  183.460.  The  time/current 
tripping  characteristics  of  a  circuit 
breaker  are  the  characteristics  that  de- 
termine the  time  that  it  takes  the  circuit 
breaker  to  open  once  the  current  in  the 
circuit  exceeds  the  current  for  which  the 
breaker  is  rated.  The  commentor  has  a 
knowledge  of  the  amperages  allowed  for 
conductors  in  the  National  Electrical 
the  NEC,  Table  5  does  not  repuire  a  re- 
in using  low  amperage,  household  type 
circuit  breakers.  The  commentor's 
knowledge  and  experience  suggests  to 
him  that  the  amperages  allowed  in  Table 
5  for  two  conductors  that  are  bundled 
together,  which  are  higher  than  those 
allowed  in  the  NEC.  combined  with  the 
time/current  tripping  characteristics  of 
low  amperage,  household  type  circuit 
breakers,  can  result  in  conductors  over- 
heating and  causing  fires. 

Table  5  is  based  on  the  standards  In 
the  NEC,  Table  5  differs  from  the  NEC 
only  in  relation  to  the  amperage  allowed 
to  be  carried  by  two  conductors  that  are 
bundled  together.  The  NEC  requires  a 
reduced  amperage  when  two  or  more 
conductors  are  bimdled  together.  Unlike 
the  NEC,  Table  5  does  not  require  a  re- 
duced amperage  In  the  conductors  when 
two  conductors  are  bimdled  together, 
but  Table  5  does  require  reduced  amper- 
age in  each  conductor  in  a  bundle  of 
three  or  more  conductors.  The  amount 
of  reduced  amperage  required  by  Table 
5  for  three  or  more  conductors  In  a 
bundle  Is  the  same  as  Is  required  by  the 
NEC  for  the  corresponding  number  of 
conductors. 

A  review  of  industry  data  on  conduc- 
tor temperatures  when  conductors  are 
carrying  continuous  currents  indicates 
that  there  is  no  hazardous  temperature 
rise  for  the  two  conductor  combination. 
The  time/current  tripping  characteris- 
tics of  low  amperage,  household  ts^pe  cir- 
cuit breakers  is  not  an  identifiable  haz- 
ardous situation  when  considering  the 
two  conductor  combination.  The  com- 
mentor does  not  provide  any  supporting 
data  and  the  Coast  Guard  has  no  re- 
ported fire  and  explosion  accidents  at- 
tributed to  circuit  breakers  failing  to 
protect  conductors.  For  these  reasons, 
this  rule  is  not  changed  in  response  to 
the  comment. 

Section  183.460 — Overcurrent  protec- 
tion: Special  applications.  Some  com- 
mentors objected  to  §§  183.460  Ca),  (b), 
and  (c)  because  they  appear  to  violate 
the  intent  of  §  183.455.  The  intent  of 
i  183.455  is  to  protect  conductors  from 
overcurrent  while  §§  183.460  (a) ,  (b) ,  and 
(c)  are  concerned  with  protecting  elec- 
trical components  from  overcurrent. 

It  is  not  the  intent  of  these  standards 
to  protect  electrical  components  because 
they  have  not  been  Identified  as  a  major 
>Ji  source  of  electrical  fires  due  to  overcur- 
rent. The  comments  are  accepted.  Review 
of  §§  183.460  (a),  (b).  and  (c)  indicates 
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that  these  paragraphs  are  inconsistent 
with  §  183.455  and  they  are  not  needed 
Paragraplis  183.460  (a),  (b),  and  'c)  of 
the  proposal  are  removed  from  this  nile. 
One  comment  objected  to  §  183.460(d) 
because  it  does  not  require  a  master 
switch  at  the  storage  battery.  The  com- 
mentor feels  the  omission  of  a  master 
switch  creates  a  safety  hazard  because 
there  is  no  easy  way  to  disconnect  the 
battery  in  an  emergency.  The  merits  of 
this  comment  are  being  considered  and 
may  become  the  subject  of  future  rule- 
making. 

One  commenter  objected  to  the  pro- 
vision In  §  183.460(d)  that  allows  over- 
current  protection  for  a  conductor  to  be 
located  72  inches  away  from  the  battery. 
The  commentor  argues  that  the  72  inches 
of  unprotected  conductor  can  worsen  a 
fire  because  the  insulation  could  be 
burned  off,  exposing  the  electricaUy  hot 
conductor.  The  unprotected  hot  conduc- 
tor could  then  short  circuit  causing  a 
fire  or  ignite  materials  not  yet  burning. 
The  commentor  suggests  that  the  over- 
current  protection  should  be  located 
within  12  inches  of  the  battery  to  re- 
duce the  length  of  unexposed  conduc- 
tors. This  comment  is  rejected.  The  safest 
alternative  to  eliminating  an  unprotected 
conductor  is  to  require  an  overcurrent 
protection  device  on  the  battery.  How- 
ever, this  type  of  installation  is  imprac- 
tical because  the  inaccessible  location  of 
the  battery  and  the  possibility  of  damage 
to  the  overcurrent  protection  device  bv 
battery  acid  vapors.  The  degree  of  this 
hazard  was  carefully  considered  during 
the  development  of  these  standards.  The 
72  inch  provision  is  reasonable,  within 
the  scope  of  these  minimum  safety  stand- 
ards, and  does  not  adversely  affect  boat- 
ing safety. 

One  c(»nmentor  objected  to  !  183.460 
(d)  and  suggested  it  be  deleted  because 
it  requires  a  circuit  breaker  to  be  located 
within  the  engine  room  which  exposes 
the  circuit  breaks-  to  contaminating  va- 
pors and  condensation  that  can  cause 
premature  failure  of  the  circuit  breaker 
as  well  as  unnecessary  nuisance  outages. 
The  comment  Is  rejected  because  pre- 
mature failure  of  a  circuit  breaker  over- 
current  protection  devices  and  nuisance 
outages  can  be  prevented  by  the  use  of 
a  sealed  circuit  breaker. 

Some  commentors  wanted  clarification 
of  8  183.460(d).  They  inferred  from 
§  183.460(d)  that  a  circuit  breaker  can  be 
located  more  than  72  inches  from  the 
battery  If  the  circuit  breaker  has  a  swlt^ 
that  disconnects  the  battery.  The  cam- 
mentors  feel  that  requiring  a  circuit 
breaker  to  have  a  switch  restricts  the 
design  of  circuit  breakers  and  is  not  con- 
sistent with  the  IntMit  of  the  paragraph. 
The  Intent  of  5  183.460(d)  is  to  protect 
ungrounded  supply  conductors  from  stor- 
age batteries  by  locatlng'an  overcurrent 
protection  device  within  72  Inches  of 
the  battery.  Paragraph  183.460(d)  does 
sdlow  the  overcurrent  protection  device 
to  be  located  more  than  72  Inches  from 
the  battery  if  the  cireult  which  the  device 
is  protecting  also  has  a  switch  that  dis- 
«  connects  the  battery.  This  Intent  is  made 
cleejr  by  deleting  the  third  use  of  the 
word   "breaker"   in    S  183.460(d).   The 
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switch  to  disconnect  the  battery  does  not 
have  to  be  a  part  of  the  overcurT«it  pro- 
tection. As  lOTig  as  the  switch  that  dis- 
connects the  battery  is  in  the  circuit  be- 
tween the  battery  and  the  electrical  load, 
the  overcurrent  protection  can  be  located 
more  than  72  inches  from  the  battery. 

Section  183.465 — Conductors:  Insulat- 
ing materials.  Two  commentors  sug- 
gested deletion  of  §  183.465  and  Tables  4 
and  5  in  the  proposal.  If  SAE  Standard 
J378b  is  adopted  In  §  183.430  and  because 
the  National  Electric  Code  is  referenced 
in  i  183.435.  The  conunentors  point  out 
that  SAE  standard  J378b,  dated  Novem- 
ber, 1976,  and  the  National  Electric  Code 
already  specify  Insulating  material 
standards.  The  comments  are  accepted. 
Review  of  these  standards  indicates  that 
§  183.465  can  be  deleted  frwn  these 
standards  without  adversely  affecting 
boating  safety.  Section  183.465  and  Ta- 
bles 4  and  5  are  deleted  from  this  rule. 

Section  183.470 — Caps,  boots,  and  nip- 
ples. Several  commentors  suggested  that 
the  test  requirements  in  S  183.470  be  de- 
leted because  caps,  boots,  and  nipples 
currently  used  by  the  boating  and  auto- 
motive industries  are  not  capable  of 
meeting  the  reo.uirements  of  S  183.470. 
The  technical  content  of  §  183.470  was 
developed  from  standards  used  by  these 
industries  for  testing  high  voltage  con- 
ductor Insulators  made  from  materials 
similar  to  the  materials  used  to  make 
caps,  boots,  and  nipples.  There  are  no  ac- 
cepted industry  standards,  as  such,  for 
caps,  boots,  and  nipples.  The  commentors 
indicated  that  the  Society  of  Automotive 
Engineers  is  devdoping  a  standard  for 
caps,  boots,  and  nipples.  We  have  re- 
viewed the  basic  Intent  of  the  SAE  stand- 
ard and  It  Is  acceptable.  The  SAE  stand- 
ard, however,  will  not  be  completed  for 
several  months.  For  these  reasons  i  183.- 
470  will  be  published  at  a  later  date. 

The  Tables  in  this  Subpart  I  are  re- 
numbered because  of  the  roiumberlng 
of  tables  in  the  preceding  subparts  of 
Part  183  and  because  of  the  deletion 
frotn  this  rule  of  proposed  Tables  4  and  5. 

It  was  noticed  that  the  headings  of 
§§  183.435  and  183.460  as  they  are  listed 
in  the  table  of  contents  at  the  beginning 
of  the  regulations  were  not  Identical  to 
the  headings  of  these  sectlohs  In  the 
text  of  the  reg\ilatlons.  The  headings  In 
the  table  of  contents  are  changed  by 
correcting  the  wording  so  that  they  are 
identical  with  the  headings  of  S§  183.435 
and  183.460  In  the  text  of  the  regulation. 

Standards  and  Codes 

The  standards  and  codes  referenced  In 
these  regulations  have  been  approved  for 
incorporation  by  reference  by  the  Direc- 
tor of  the  Federal  Register,  and  they  are 
on  file  in  the  Federal  Register  Library. 

PitEPARATtON   OF   COMPLIANCE   OUIDELINE 

Comriflents  were  received  requesting 
more  detailed  definitions  and  informa- 
tion regarding  the  Intent  of  many  of  the 
sections  in  this  subpart.  To  the  extent 
that  it  has  been  feasible,  the  regulations 
have  been  modified  to  be  more  specific. 
In  other  instances  it  has  not  been  possi- 
ble to  change  the  regulation  because  a 
suggested  change  would  impose  restrtc- 
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tlons  on  a  manufacturer  which  would 
prohibit  him  from  developing  new  mate- 
rials and  assembly  methods. 

The  Coast  Guard  recognizes  that  a 
regulation  of  this  magnitude  is  complex. 
For  that  reason  a  grant  was  given  to  the 
American  Boat  and  Yacht  Council,  Inc. 
(ABYCK  Under  the  grant,  the  ABYC  is 
preparing  a  compliance  guideline  for 
these  regulations.  The  guideline  will  con- 
tain explanatory  and  interpretive  infor- 
mation, illustrations,  and  diagrams  to  aid 
manufacturers  in  complying  with  the 
regulations.  The  guideline  will  not  pre- 
scribe the  method  a  manufacturer  must 
follow  to  comply  with  the  regulations. 
but  it  wiU  be  a  guide  to  methods  that,  if 
followed,  will  be  accepable  to  the  Coast 
Guard  as  meeting  the  intent  and  purpose 
of  these  rules. 

The  Coast  Guard  is  working  closely 
with  ABYC  in  the  preparation  of  these 
guidelines.  Attention  is  being  given  spe- 
cifically in  areas  where  public  comments 
indicated  that  additional  information  is 
needed.  The  guideline  will  be  distributed 
by  the  Coast  Guard  through  National 
Technical  Information  Service  and  will 
be  available  to  the  public  before  this  rule 
is  effective. 

Economic  Impact 

This  rule  has  been  reviewed  for  eco- 
nomic effects  under  Department  of 
Transportation  "Policies  to  Improve 
Analysis  and  Review  of  Regulations"  (41 
PR  16200).  The  Regulations  will  result 
in  a  cost  to  industry  of  approximately 
'  S1.275  million  to  $7.65  million  per  year. 
These  industry  costs  will  result  in 
an  increased  cost  to  the  consumer  of  0.09 
percent  to  2.8  percent,  depending  on  the 
size  of  the  boat  purchased.  The  benefit 
of  the  regulations  is  the  reduction  in  »the 
amount  of  property  damage,  the  numbers 
of  injuries,  and  the  number  of  lives  lost 
as  a  result  of  fewer  gasoline  fires  and 
explosions. 

Effective  date:  These  rules  become  ef- 
fective on  August  1,  1977. 

Authority:  These  regulations  are 
adopted  under  authority  of  the  Federal 
Boat  Safety  Act  of  1971  (46  U.S.C.  1454) . 
The  authority  vested  in  the  Secretary 
of  the  Department  of  Transportation  by 
the  Act  is  delegated  to  the  Commandant 
"bf  the  Coast  Guard  at  49  CFR  1.46(n)  (1  > . 

In  consideration  of  the  foregoing,  Part 
183  of  Subchapter  S  of  Chapter  I,  Title 
33.  Code  of  Federal  Regulations,  is 
amended  by  adding  a  new  subpart  I  to 
read  as  set  forth  below. 

I  have  determined  that  this  document 
does  not  contain  a  major  proposal  re- 
quiring preparation  of  an  Inflationary 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  January  25,  1977. 

O.  W.  SiLER, 

Admiral.  U.S.  Coast 
Guard  Commandant. 

Subpart  I — Electrical  Systems 

Genesal 
Sec. 

183.401  PTirpose,  applicability,  and  effective 

dates. 

183.402  Deflnltlona. 
183.405     General. 
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Sec. 

183.410     Ignition  protection. 

183.415     Grounding. 

183.420     Batteries. 

183.425     Conductors:  general. 

183.430  Conductors  In  circuits  of  less  thani 
than  50  volts. 

183.435  Conductors  in  circuits  of  50  volts  or 
more. 

183.440  Secondary  circuits  of  Ignition  sys- 
tems. 

183.445    Conductors;  support  and  protection. 

183.450     Conductors:  termination. 

183.455     Overcurrent  protection:  general. 

183.460  Overcurrent  protection:  special  ap- 
plications. 

AuTHORn-Y:  46  U.S.C.  1454;  49  CPR  1.46(n) 

(1). 

Subpart  I — Electrical  Systems 

Genehal 

§  183.401      Purpose,     applicability,     and 
effective  dates. 

(a)  This  subpart  applies  to  all  boats 
that  have  gasoline  engines  for  electrical 
or  mechanical  power  or  propulsion,  ex- 
cept outboard  engines. 

(bV  The  sections  Jn  this  subpart  are, 
effective  on  the  following  dates: 

August  1,  1977:  5  183.401,  §  183.405.  §  183.420 

§  183.445. 
February  1,  1978:   §  183.415,  5  183.425,  S  183.- 

430,  §  183.435,  S  183.440,  5  183.450,  $  183.455. 

§  183.460. 
August  1,  1978:  §  183.410.  I 

§  183.402     Definitions. 

As  used  in  this  subpart — (a)  "ASTM" 
means  American  Society  for  Testing  and 
Materials.  ASTM  standards  in  this  sub- 
part may  be  examined  at  Coast  Guard 
Headquarters,  Room  4314,  Trans  Pomt 
Building,  2100  2nd  St.,  SW..  Washington, 
D.C.  20590  and  may  be  obtained  from  the 
American  Society  for  Testing  and  Ma- 
terials, 1916  Race  Street,  Philadelphia. 
PA  19103. 

(b)  "AWG"  means  American  Wire 
Gauge. 

(c)  "Electrical  component"  means 
electrical  equipment  such  sis,  but  not 
limited  to,  conductors,  solenoids,  motors, 
generators,  alternators,  distributore,  re- 
sistors, appliance  and  electricaf  con- 
trol devices. 

(d)  "IEEE"  means  Institute  of  Electri- 
cal and  Electronic  Engineers,  Inc.  IEEE 
standards  in  this  subpart  maj^..  be  ex- 
amined at  Coast  Guard  Headquarters, 
Room  4314,  Trans  Point  Buildmg,  2100 
2nd  St.,  SW.,  Washington.  D.C.  20590  and 
may  be  obtained  from  the  Institute  of 
Electrical  and  Electronic  Engineers,  Inc., 
345  East  47th  Street.  New  York,  N.Y. 
10017. 

(e)  "NFPA"  means  National  Fire  Pro- 
tection Association.  NFPA  standards  In 
this  subpart  may  be  examined  at  Coast 
Guard  Headquarters,  Room  4314,  Trans 
Point  Building.  2100  2nd  St..  SW..  Wash- 
ington, D.C.  and  may  be  obtained  from 
the  National  Fire  Protection  Association. 
470  Atlantic  Ave.,  Boston,  if  A  02110. 

(f)  "Pigtails"  means  external  power 
conductors  or  wires  that  are  parfof  elec- 
trical components  and  appliances,  such 
as  bilge  pumps,  blowers,  lamps,  switches, 
solenoids,  and  fuses. 

(g)  "SAE"  means  Soci«ty  of  Automo- 
tive Engineers,  Inc.  SAE  standards  in 


this  subpart  may  be  examined  at  Coast 
Guard  Headquarters,  Room  4314,  Trans 
Point  BuUding.  2100  2nd  St.,  SW,  Wash- 
ington, D.C.  20590  and  may  be  obtained 
from  the  Society  of  Automotive  En- 
gineers, Inc.,  400  Commonwealth  Drive, 
Warrendale,  PA  15096. 

(h)  "Sheath"  means  a  material  used 
as  a  continuous  protective  covering,  such 
as  electrical  tape,  molded  rubber,  molded 
plastic,  or  flexible  tubing,  around  one  or 
more  insulated  conductors. 

(i)  "UL"  means  Underwriters  Labora- 
tories Inc.  UL  standards  in  this  subpart 
may  be  examined  at  Coast  Guard  Head- 
quarters, Room  4314,  Trans  Point  Build- 
ing, 2100  2nd  St.,  SW,  Washington,  D.C. 
20590  and  may  be  obtained  from  Under- 
writers Laboratories  Inc.,  207  East  Ohio 
Street,  Chicago,  IL  60611. 

§  183.405     General. 

Each  electrical  component  on  a  boat 
to  which  this  subpart  applies  must  meet 
the  requirements  of  this  subpart  unless 
the  component  is  part  of  an  outboard 
engine  or  part  of  portable  equipment. 

Manufacturer  Requirements 

§  183.410     Ignition  prote<;tion. 

(al  Each  electrical  component  must 
not  ignite  a  propane  gas  and  air  mixture 
that  is  4.25  to  5.25  percent  jjropane  gas 
by  volume  surrounding  the  electrical 
component  when  it  is  operated  at  each 
of  its  manufacturer  rated  voltages  and 
current  loadings,  unless  it  is  isolated 
from  gasoline  fuel  sources,  such  as  en- 
gines, and  valves,  connections,  or  other 
fittmgs  in  vent  lines,  fill  lines,  distribu- 
tion lines  or  on  fuel  tanks,  in  accord- 
ance with  paragraph  (b)  of  this  section. 

(b)  An  electrical  component  is  isolated 
from  a  gasoline  fuel  source  if — 

(DA  bulkhead  that  meets  the  require- 
ments of  paragraph  (c>  of  this  section  is 
between  the  electrical  component  and 
the  gasoline  fuel  source: 

(2)  The  electrical  component  is — 

(1)  Lower  than  the  gasoline  fuel  source 
and  a  means  is  provided  to  prevent  fuel 
and  fuel  vapors  that  may  leak  from  the 
gasoime  fuel  source  from  becoming  ex- 
posed to  the  electrical  component;  or 

(ii)  Higher  than  the  gasoline  fuel 
source  and  a  deck  or  other  enclosure  is 
between  it  and  the  gasoline  fuel  source; 
or 

(3)  The  space  between  the  electrical 
component  and  the  gasoline  fuel  source 
is  at  least  two  feet  and  the  st>ace  is  open 
to  the  atmosphere. 

(c)  Each  bulkhead  required  by  para- 
graph (b)  (1)  of  this  section  must — 

(1)  Separate  the  electrical  component 
from  the  gasoline  fuel  source  and  extend 
both  vertically  and  horizontally  the  dis- 
tance of  the  open  space  between  the  fuel 
source  and  the  ignition  source; 

(2)  Resist  a  water  level  that  is  12 
mches  high  or  one-third  of  the  maxi- 
mum height  of  the  bulkhead,  whichever 
is  less,  without  seepage  of  more  than 
one-quarter  fluid  ounce  of  fresh  water 
per  hour;  and 

(3">  Have  no  opening  located  higher 
than  12  inches  or  one-third  the  maxi- 
mum height  of  the  bulkhead,  whichever 
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is  less,  imless  t2ie  evening  is  used  for 
the  passage  of  conductors,  piping,  ven- 
tilation ducts,  mechanical  equipment,  and 
similar  items,  or  doors,  hatches,  and  ac- 
cees  panels,  and  the  maximum  annular 
space  around  each  item  or  door,  hatch  or 
access  panel  must  not  be  more  than  (xie- 
quarter  inch. 


(g)  This  section  does  not  apply  to 
communication  systems;  electronic  navi- 
gation equipmoit;  resistance  conductors 
that  control  circuit  amperage;  high  volt- 


age secondary  conductors  and  termma- 
tlons  that  are  m  ignition  systems;  pig- 
tails of  less  than  seven  inches  of  exposed 
length;  and  cranking  motor  coiductors. 


Table  5. — A/Zotoablc  ampemge  of  conductor t 


Temprr»turr  rttlnc  of  conductor  insulation 


§1ft%d.1^      n>nn>ul:w.>  Conductor  sl«e  (AW O)       

iOA.4ia     oronnaing.  fff>Q          -^o  q          fg,  q          g^  q         ios»c         125°  C         200°  C 

If  a  boat  has  more  than  one  gasoline    (i4ff-F)     (lor  f)     (it^f)     (m-n     (ai°F)     mrr)     (xtt) 

engine,  grounded  cranking  motor  circuits 

must  be  connected  to  each  other  by  a    \f u  IS  »  S  S  »  » 

common  conductor  circuit  that  can  carry  i4."I!'i;!II!i;i!r.!".l!"-ir."           20            20            25            so            »s            «e             4S 

the   starting   current   of  each   of   the    }2- «  «  S  m  «  to  to 

grounded  cranking  motor  circuits.  g  u  u  to  to  S  90  100 

§  183.420     Batteries.  4 105  ijs  lao  i«  lOO  iro  18O 

/-x    Tn^-v.    1-  *    11   J    V    tj.  1.         *      8 120  14S  ISO  liS  180  IBS  210 

(a)  Each  Installed  battery  must  not  £                                           140           m          m           lao           210           22s            mo 

move  mcH-e  than  one  inch  In  any  direc-    1 — i«  "»  210  210  24j  2B5  ao 

Uon  when  a  pulling  force  of  90  pounds    %■ a^  as  IS  as  So  S  m 

or  twice  the  battery  weight,  whichever    ooo.' 290  310  sso  sao  sss  410  uo 

is  less,  is  applied  through  the  center  of    "*» soo  aao  ass  ass  4«  475  sio 

gravity  of  the  battery  as  follows:  • 

(1)  vertically  for  a  duration  of  one  ^^^ ,^,„,^ ^. 

minute.  flo»C7S»C80'C90°cios'Ci2s°caooi'c 

(2)  Horizontally  and  parall|4  to  the  (i4ff'F)     (i8rF)     (iwf)     um'T)     im'T)     (jsr?)     aurr) 

boat's  center  line  for  a  duratidn  of  one  "^^SS?!..."*!^.."!.         asa          an          ara          o.a          ass          aw           loo 
minute  fore  and  one  minute  aft. 

(3)  Horizontally  and  perpendicular  to  *•  see  the  fallowing  t^Me:                                                                                            **^^ 

the  boat's  center  line  for  a  duration  of  Number  of  cnncntcairyiiv  conductor*: 

one  minute  to  starboard  and  one  minute  » --- <^2 

to_,__f                                                                                                         4to« W 
port-                                                                                                          7  to  24 » 

(b)  Each  battery  must  be  installed  so  25»nd»boT» <o 

that  metallic  objects  cannot  come  in    

contact  with  the  ungrounded  battery  ter- 

iQloals.  §  18S.430     Condueion  in  circuiu  of  ten     tardant  standards  of  UL  Standard  83. 

(c)  Each  metallic  fuel  line  and  fuel  **'■"  ^0  volt*.                                         dated  July  8, 1976. 

system  component  within  12  inches  and  (a)  Bacii  conductor  In  a  circuit  that        (b)  Where  the  nominal  circuit  vcdtage 

above  the  horlsontal  plane  of  the  battery  has  a  nominal  voltage  of  less  than  50     ot  each  of  three  or  m(»e  current  carrying 

top  surface  as  installed  must  be  shielded  volts  must—                                                  conductors  in  a  ditct.  bundle,  or  cable  Is 

with  dielectric  material.  (i)  Meet  the  requirements  of  S 183.-    50  volts  or  more,  the  amperages  <rf  eacb 

(d)  Each  battery  must  not  be  directly  435*  or  of  those  condueion  must  not  exceed  the 
above  «•  below  a  fuel  tank,  fuel  filter,  (2)  Meet—  value  in  Table  5  multlpUed  by  the  oor- 
or  fitting  In  a  fuel  line.  (l)  The  Insulating  material  tanpera-     recUon  factor  in  note  2  to  TaWe  5  for 

(e)  Hydrogen  gas  discharged  by  a  ture  rating  requirements  of  SAE  Stand-  ^*  number  of  conductors  that  carry  50 
battery   must   not   accumulate   in   the  ard  J378b  dated  Novembo- 1976;  and          volts  or  more. 

boat.  (11)   SAE  Standard  J1127  dated  No-         (c)    This  section  does  not  apply  to 

(f)  The  positive  terminal  of  each  bat-  vember  1975,  or  SAE  Standard  1128  dated  cooununlcationsystenu;  electronic  navi- 
tery  must  be  identified  by  the  letters  November  1975.  gation  equipment;  resistance  conductors 
"POS",  or  "P",  or  the  symbol  "+"  (b)  This  section  does  not  a];H>ly  to  that  control  circuit  amperage  conductois 
marked  <m  the  terminal  m*  cm  the  bat-  communication  systems;  electronic  nav-  in  secondary  circuits  at  ignition  systems: 
tery  case  near  the  terminal.  igation  equipment;  resistance  conductors    and  pigtails  of  less  than  seven  inches  of 

(g)  Each  battery  terminal  ctxmector  that  control  circuit  amperage:  and  pig-     exposed  length. 

must  not  depend  on  spring  tensicm  for  tails  of  less  than  seven  Inches  of  exposed     c  lo*  ^.m    ««s««i-r.  rt^«^tm  or  i«.iti«« 

its  mechanical  connection  to  the  terml-  lengtH.                                            ^^    §  IBSJklO    SecdwUry  orcuiu  of  ignitioo 

nal.  systems. 

§  183.435     Condaeton  in  circuiU  of  50 
volts  or  more. 


§  183.425     Conductors:  general. 

(a)  Each  conductor  must  be  irm^iiat^d, 
stranded  copper. 

(b)  Except;  for  intermittent  surges 
each  conductor  must  not  carry  a  current 
greater  than  that  specified  m  Table  5 
for  the  conductor's  gauge  and  tempn^- 
ture  rating. 

(c)  For  conductors  in  engine  spaces, 
amperages  must  be  corrected  by  the  ap- 
propriate correction  factor  in  note  1  of 
Table  5. 

(d)  Each  ccsiductor  in  a  multic<mduc- 
tor  sheath  must  be  at  least  a  No.  18  AWO 
conductor. 

(e)  Each  conductor  Installed  sep- 
arately must  be  at  least  a  No.  16  AWO 
conductor. 

(f )  Each  No.  18  AWO  conductor  in  a 
multlcooductor  sheath  may  not  extead 
out  of  the  sheath  more  than  30  mches. 


(a)  Each  conductor  In  a  circuit  that 
has  a  nominal  voltage  of  50  voiis  or  more 
must  be — 

(1)  A  conductor  that  has  tnsulaticm 
listed  and  classified  moisture  resistant 
and  flame  retardant  in  '  Article  310, 
NFPA  No.  70-1976,  Natlcmal  Electric 
Code  1975; 

(2)  A  flexible  cord  type  SO.  STO,  ST. 
SJO,  SJT,  or  8JTO  listed  in  Article  400, 
NFPA  No.  70-1975,  National  Electric 
Code  1975;  

(3)  A  ctmdoctor  that  meets  IEEE  Std. 
45-1971,  dated  December  3.  1970; 

(4)  A  ccmductor  listed  for  marine  use 
fay  an  independent  testmg  laboratory 
which  provides  listing,  labeling,  and  toi- 
low-up  service:  (x* 

(5)  A  conductor  that  meets  the  me- 
chanical water  abaorptton  and  flame  re- 


(a)  Each  conductor  in  a  secondary 
circuit  of  an  ignition  system  must  meet 
SAE  Standard  J557.  dated  January,  1968. 

(b)  The  connection  of  each  ignition 
conduct(»-  to  a  spark  plug,  coil,  or  dis- 
tributor must  have  a  tight  fltting  cap, 
boot,  or  nipple. 

§  183.445     Condnctora:  rapport  and  pro* 
tection. 

(a)  Each  conductor  or  group  of  con- 
ductors must  be  supported  by  clamps  or 
straps  not  more  than  18  inches  apart 
unless  the  conductor  or  group  of  con- 
ductors is  enclosed  in  a  rigid  duct  or  coa- 
dult.  Tbt  clamps,  straps,  ducts,  or  con- 
duits must  be  designed  to  prevent  chafing 
or  damage  to  the  conductor  insulation. 

(b)  If  a  conductor  or  group  <a  ctmduc- 
tors  is  ccxmected  between  two  compo- 
nents that  can  move  in  relation  to  each 
other,  eadi  conductor  or  group  of  con- 
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ductors  must  have  a  loop,  slack,  or  other 
strain  relief. 

(c)  Each  conductor  or  group  of  con- 
ductors that  passes  through  a  bulkhead, 
structural  member,  junction  box,  or 
other  rigid  surface  must  be  protected 
from  abrasion. 

(d)  This  section  does  not  apply  to 
communications  systems ;  electronic 
navigation  equipment;  and  high  voltage 
secondary  conductors  and  terminations 
in  the  ignition  system. 

§  183.450     Conductors:  termination. 

(a)  Each  connection  to  a  screw  ter- 
minal or  stud  that  is  outside  of  a  Junc- 
tion box  or  enclosure  must  be  connected 
by  a  closed  ring  connector,  eyelet  con- 
nector, captive  spade  connector,  mechan- 
ical locking  connector,  or  spring  locking 
com^ector.  ;!? 

(B)  Each  stripped  conductor  connected^ 
to  a  compression  screw  terminal  that  Is 
outside  a  Junction  box  or  enclosuA  must 
be  secured  mechanically  to  provide 
strain  relief  for  the  stripped  conductor 
connection. 

(0)  Each  single  friction  connector, 
spring  type  connector,  and  multi-con- 
nector plug  that  is  outside  of  a  Jimctlon 
box  or  enclosure  must  not  separate  If 
subjected  to  a  six  pound  tensile  force 
along  the  axial  direction  of  the  connector 
for  one  minute. 

(d>  A  soldered  connection  must  not 
be  the  sole  means  of  connection  between 
two  or  more  conductora  or  between  a 
conductor  and  a  connector,  except  A  con- 
ductor may  be  soldered  to  a  connector 
that  joins  the  conductor  to  a  battery  ter- 
minal or  stud,  if  the  length  of  the  sol- 
dered joint  is  at  least  1.5  times  the  diam- 
eter of  the  stranded  portion  of  the  bat- 
tery conductor. 

(e)  Each  connection  that  Is  outside  of 
a  Junction  box  and  that  is  used  to  Join 
conductors  to  each  other  or  that  Is  used 
to  J(^  a  conductor  to  a  connector  must 
not  break  when  subjected  for  10  minutes 
to  a  tensile  force  shown  In  Table  6  for 
the  smallest  conductor  size  In  the  con- 
nection. 

(f )  Each  ungrounded  terminal  or  stud 
that  Is  continuously  energized  must  meet 
i  183.455  or  must  have  a  boot,  nipple, 
cap,  cover,  or  shield  that  prevents  acci- 
dental short-circuiting  at  the  terminals 
or  studs. 

(g)  Each  termination  composed  of  an 
ungroimded  current  carrying  conductor, 
tenntnal  fitting,  and  connector  must  be 
protected  from  accidental  short  circuit- 
ing with — 

(1)  Another  termination  from  another 
circuit  comoosed  of  an  ungrounded  cur- 
rent carrying  conductor,  terminal  fit- 
ting, and  connector;  or 

(2)  Any  metal  that  Is  grounded. 

(h)  A  conductor  must  not  be  Joined  to 
another  conductor  by  a  wire  nut  or  wire 
screw. 

(1)  This  section  does  not  apply  to  com- 
munication systems  and  electronic  navi- 
gation equipment. 

§  183.455     Overcurrent  protection:  gen- 
%■  era!. 

(a)  Each  ungrounded  current-carry- 
ing conductor  must  be  protected  by  a 
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manually  reset,  trlpfree  circuit  breaker 
or  fuse. 

(b)  A  manually  reset,  trlpfree  circuit 
breaker  or  fuse  must  be — 

(1)  At  the  source  of  power  for  eacb 
conductor: 

(2)  At  the  point  where  the  conductor 
size  is  reduced  to  a  smaller  gauge;  or 

(3)  At  the  origin  of  a  circuit,  if  the 
circuit  breaker  or  fuse  has  a  ctirrent  rat- 
ing that  prevents  overloading  of  the 
smallest  conductor  in  the  circuit. 

(c)  The  current  rating  of  each  circuit 
breaker  or  fuse  must  not  exceed — 

(1)  For  circuits  of  less  than  50  volts, 
150  7o  of  the  value  of  the  amperage  in 
Table  5  for  the  conductor  size  it  is  pro- 
tecting; and 

(2)  For  circuits  of  50  volts  or  more, 
the  value  of  the  amperage  in  T£ible  5  for 
the  conductor  size  It  is  protecting.  If  this 
value  does  not  correspond  to  a  standard 
size  or  rated  circuit  breaker  or  fuse  the 
next  larger  size  or  rated  circuit  breaker 
or  fuse  may  be  used  if  It  does  not  exceed 
150%  of  the  allowed  current  capacity  of 
the  conductor.  -^ 

(d)  The  voltage  rating  of  each  circuit 
breaker  or  fuse  must  not  be  less  than  the 
nominal  circuit  voltage  of  the  circuit  it 
is  protecting. 

(e)  This  section  does  not  apply  to  re- 
sistance conductors  that  control' circuit 
amperage;  conductors  in  secondary  cir- 
cuits of  ignition  systems;  pigtails  of  less 
than  seven  Inches  of  exposed  length;  and 
power  supply  conductors  in  cranking 
motor  circuits. 

Table  6. — Trssaji  Trar  Valttts  «» 
CoNDUCTOB  Splices 

<COIfDtJCTO«-COl»DUCTO«  AKD  CONOtrCTOK- 
CONWECTOR  JOINTS) 

Tensile 
force 
Wire  size  (AWQ) :  pounds 

18    — *— 10 

18 16 

14 30 

12    36 

10    40 

8 46 

a 80 

6    «C 

4    70 

3 80 

a    . 00 

1 100 

0    136 

00    180 

000 175 

0000 226 

§  183.460     Overcurrent  protection:  spe- 
cial applications. 

(a)  Each  ungrounded  supply  conduc- 
tor from  a  storage  battery  must  have  a 
manually  reset,  trlpfree  circuit  breaker 
or  fuse,  unless  the  supply  conductor  is 
in  the  main  power  feed  circuit  from  the 
battery  to  an  engine  cranking  motor. 
The  circuit  breaker  or  fuse  must  be 
within  72  inches  of  the  battery  meas- 
ured along  the  conductor,  unless  the  cir- 
cuit has  a  switch  that  disconnects  the 
battery. 

(b)  Each  ungrounded  output  conduc- 
tor from  an  alternator  or  generator,  ex- 
ceot  for  self -limiting  alternators  or  gen- 
erators, must  have  a  circuit  breaker  or 
fuse  that  has  a  current  rating  that  does 


not  exceed  120  percent  of  the  maximum 
rated  current  of  the  alternator  or  gen- 
erator at  60°  C. 

(PR  Doc.77-2992  Piled  1-28-77:8:45  am] 
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PART  183 — BOATS  AND  ASSOCIATED 
EQUIPMENT 

Safety  Standards  for  Boat  Gasoline  Fuel 
Systems  * 

•  Purpose.  This  rule  contains  mini- 
mum safety  standards  for  fuel  systems 
on  boats.  The  purpose  of  the  rule  Is  to 
reduce  the  number  of  deaths  and  in- 
juries and  the  amount  of  property  dam- 
<age  caused  by  fires  and  explosions  of 
gasoline  on  boats.  • 

Background 

On  September  30,  1976,  the  Coast 
Guard  published  its  Pronosed  Safety 
Standards  for  Boat  Gasoline  Fuel  Sys- 
tems. Interested  persons  were  invited  to 
submit  written  data,  views,  or  arguments 
concerning  that  notice  prior  to  Decem- 
ber 1,  1976. 

All  relevant  comments  were  considered 
and  several  changes  are  made  to  the  rule 
as  a  result  of  the  comments.  These  reg- 
ulations reflect  the  best  possible  accom- 
modation of  viewpoints  from  Industry, 
surveyors,  insursnce  comnanles,  testing 
laboratories  and  private  citizens. 

Discussion  of  Comments 

The  comments  received  are  grouped 
according  to  the  section  to  which  they 
relate  and  are  discussed  below. 

Section  183.501 — Applicability.  One 
commentor  on  S  183.501  requested  that 
more  time  be  granted  before  compliance 
is  required  with  |§  183.542  and  183.568 
Section  183.582  deals  with  pressure  tests 
for  fuel  systems  and  !  183.568  contains 
requirements  for  anti-siphon  protection. 
The  commentor  requested  the  additional 
time  because  of  possible  tooling  changes 
that  may  be  necessary  to  comply  with 
S  183.582  and  because  of  the  unavailabil- 
ity of  the  anti-siphon  valves  required  by 
S  183.568.  This  comment  is  not  accepted. 
The  anti-siphon  valves  required  by 
S  183.568  are  commercially  available,  al- 
lowing boats  to  comply  with  this  section 
immediately.  Section  183.582(e)  Is,  how- 
ever, modified  by  excepting  from  the  re- 
quired examination  each  connectl(Mi  at 
fill  and  vent  fittings.  This  modification 
•  of  the  rule  eliminates  the  need  fw  tool- 
ing changes. 

One  commentor  requested  that  in- 
board boats  with  open  engine  installa- 
tions be  exempted  from  this  rule  because 
outboard  engines  are  exempted.  This 
comment  Is  rejected.  Even  If  the  absence 
of  an  engine  cover  reduces  fuel  vaoors, 
furf  leaks  stlU  occur,  allowing  fuel  to 
leak  into  the  boat  where  it  can  be  ignited 
by  electrical  devices  or  other  sources  of 
ignition  in  the  boat.  Boats  with  outboard 
mglnes  are  exempted  from  these  rules 
because  outboard  boats  have  a  signifi- 
cantly lower  rate  of  accidents  Involving 
fires  and  explosions  of  fuel. 

One  comment  from  an  industry  as- 
sociation suggested  that  outboard  boats 
that  have  permanent  fuel  tanks  be  cov- 
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ered  by  these  rules  because  these  fuel 
tank  installations  are  similar  to  those  on 
Inboard  boats.  This  comment  is  rejected 
because  present  statistics  show  that  the 
accident  rate  is  too  low,  when  compared 
with  the  cost  of  compliance,  to  warrant 
the  Inclusion  of  outboard  boats. 

Section  183. SOS — Definitions.  One  c<Mn- 
mentor  pointed  out  that  the  specification 
for  the  fuel  hoses  in  §  183.505  Is  too  vague 
because  it  refers  (mly  to  SAE  Standeuxl 
J30B.  The  SAE  Standard  J30B  describes 
four  different  types  of  hoses,  and  specifies 
diflferent  test  criteria  for  each  applica- 
tion to  which  the  hose  is  subjected. 
Specifically  the  commentor  suggests  that 
the  fuel  line  should  be  specified  SAE 
J30RI,  one  of  the  four  tsrpes  of  hose  In 
the  SAE  Standard.  This  comment  is  not 
accepted  because  it  would  prohibit  the 
use  of  the  other  types  of  hoses  which  are 
specified  in  SAE  J30B. 

One  commentor  claimed  that  the  de- 
scription of  the  "DSCO  Type  A  Ho«e" 
and  "USCG  Type  B  Hose"  In  §  183.505 
does  not  clearly  state  to  what  extent  the 
SAE  Standard  has  to  be  followed.  The 
proposed  §  183.505  was  worded  in  such 
a  way  to  require  compliance  with  both 
the  performance  requirements  and  the 
construction  dimensions  of  the  SAE 
Standard.  ;in  response  to  this  c(Knment 
the  word  '^performance"  is  added  to  the 
description*  to  clarify  that  the  require- 
ment is  to  domply  only  with  the  perform- 
ancojaBQUfrements  of  the  SAE  Standard. 

One  commentor  pointed  out  that  the 
proposed  rule  also  referred  to  a  SAE 
J30B  standard  dated  August  1973.  The 
SAE  J30B  standard  was  recently  re- 
placed by  SAE  J30C.  dated  March  1976. 
The  reference  in  §  183.505  to  the  SAE 
J30B  has  been  changed  to  require  com- 
pliance with  the  SAii:  J30C.  Because  MU- 
tary  Soeclflcation  MIL  P-2192913  is  add- 
ed to  §  183.516(a)  (2).  a  definition  of  the 
term  "Military  Specification"  and  a 
statement  of  the  specification's  availa- 
bUity  are  added  to  S  183.505. 

Section  183.510 — Fuel  tanks.  One  cwn- 
mentor  objected  to  the  reaulrement  in 
5  183.510  for  mechanical  testing  of  fuel 
tanks  and  proposed  that  these  tests  be 
deleted  because  tanks  can  be  built  suCB- 
clently  strong  without  the  need  to  per- 
form costly  tests  on  them  to  determine 
their  actual  strength.  This  comment  is 
rejected  because  mechanical  tests  are 
necessary  to  determine  if  a  tank  can 
survive  the  Physical  stresses  encountered 
in  the  marine  environment. 

Several  comments  were  received  re- 
questing the  deletion  of  9§  183510  (d)  (1) 
and  (e)(1).  Paragraphs  183.510  (d)(1) 
and  (e)(1)  reauire  fud  tanks  with  a 
capacity  of  25  gallons  or  more  to  be  shock 
tested  under  §  183.584.  The  cranmentors 
argued  that  the  shock  test  is  not  realistic 
because  it  simulates  conditions  that  are 
more  severe  than  the  conditions  that 
boats  encounter  in  normal  use.  This  com- 
ment is  accepted  because  tests  have 
shown  that  the  prooosed  te«t  does  not 
simulate  actual  conditions.  For  this  rea- 
son the  reoutrement  that  tanks  with 
capacities  of  25  galltms  or  more  be  shock 
tested  has  been  removed  from  SS  183.510 
(d)  and  (e)(1).    * 


Section  183.512— Fuel  tanks:  prohib- 
ited materials.  Two  c(Knmentors  asked 
that  i  183.512  be  changed  to  require  that 
materials  used  for  fuel  tanks  be  of  a 
specified  thickness  and  alloy  because 
some  industry  standards  include  those 
speciflcatitms.  This  request  is  rejected, 
because  as  long  as  the  tank  meets  the 
tests  for  mechanical  strength, in !  183.510 
there  is  no  need  to  specify  material  and 
tank  thickness. 

One  commentor  objected  to  allowing 
metal  tanks  to  be  foamed  in  place.  He 
argued  that  moisture  can  collect  between 
the  metal  and  the  foam,  causing  the  tank 
to  corrode.  The  comment  Is  rejected.  The 
risk  of  moisture  collecting  between  the 
tank  and  the  foam,  causing  corrosion  of 
the  tank,  is  reduced  by  restrictions  on 
the  t3rpe  of  materials  that  can  be  used 
to  construct  the  tank  and  by  restrictions 
on  the  type  of  bond  that  must  exist  be- 
tween the  tank  surface  and  the  foam. 

Section  183  514 — Ft:«I  tanks:  labels 
One  commentor  suggested  that  §  183.514 
should  reauire  the  tank  label  to  be  placed 
on  the  tank  where  it  can  be  easily  in- 
spected. The  comment  is  rejected  be- 
cause a  tank  manufacturer  cannot  know 
which,  if  any,  surface  on  the  tank  wUl 
be  visible  once  the  tank  Is  installed. 

Another  commentor  pointed  out  that 
?  183.514(b)  (6),  which  requires  the  fuel 
tank  label  to  Include  shock  test  classifi- 
cation in  "g's,"  if  applicable,  be  deleted 
as  because  the  reaulrement  Is  redundant 
in  light  of  5  183.514(b)  (8) ,  which  re- 
quires that  a  tank  be  installed  in  a  loca- 
tion determined  by  the  "g"  load  for  which 
it  has  been  tested.  This  comment  is  ac- 
cepted. Section  183.514(b)  (6)  is  removed 
and  the  subsequent  paragraphs  are  re- 
numbered. 

Section  183.516 — CeUular  plastic  used 
to  encase  fuel  tanks.  Some  commentors 
objected  to  the  requirement  in  I  183.516 
that  recruires  the  use  of  polvurethane 
foam  with  a  minimum  density  of  3.2 
pounds  per  cubic  foot.  These  commen- 
tors suggested  the  use  of  foam  with  a 
density  of  two  pounds  per  cubic  foot  for 
encasing  metal  fuel  tanks.  The  commen- 
tor claimed  that  two  poimds  density 
foam  is  suflBclently  strong  for  encasing 
fuel  tanks.  The  merits  of  these  com- 
ments have  been  carefully  reviewed  and 
are  rejected.  Tlie  heavier  density  foam 
is  needed  for  adequate  compression 
strength  and  minimum  water  absorption. 

One  commentor  suggested  that  ASTM 
Specification  C-272  in  §  183.516(b)  of  the 
proposal  be  replaced  by  Military  Specifi- 
cation MIL  P-21929B,  a  standard  that  is 
widely  used  by  the  boating  industry  and 
the  military.  Like  the  Military  Specifica- 
tion, the  ASTM  Specification  sets  a  limit 
on  the  amount  of  water  that  can  be  ab- 
sorbed by  cellular  plastic  foam.  Most  cel- 
lular plastic  foams  manufactured  today, 
the  commentor  pointed  out,  absorb  more 
water  than  ts  allowed  to  be  absorbed 
under  the  ATSM  standard.  All  of  these 
foams,  however,  are  able  to  meet  the 
water  absorptlcm  reauirements  of  Mili- 
tary Specification  MIL  P-2ig29B.  Be- 
cause this  rule  sets  only  minimum  ac- 
ceptable safety  standards  for  boats  and 
because  the  Military  Speci^cation  is  an 


acceptable  standard  for  marine  use.  it 
is  substituted  for  the  ASTM  standard 
that  appeared  in  proposed  S  183316(b). 
Proposed  §  183.516(b)  appears  as  i  183.- 
516(a)(2)  m  this  rule. 

The  density  specification  for  p<dyure- 
thane  foam  in  proposed  §  183.516(d)  was 
Incorrectly  specified  as  3.8  pounds  per 
cubic  foot.  The  density  specification  is 
corrected' to  3.2  poimds  per  cubic  foot. 

One  commentor  pointed  out  that  the 
proposed  rule  required  cellulsir  plastic  to 
meet  two  different  requirements:  one 
for  compressive  strength,  and  one  for  a 
mlnlm\»m  density,  because  the  word 
"and"  was  placed  between  the  two  re- 
quirements in  the  proposed  rule.  The 
commentor  claimed  that  no  cellular 
plastic  meets  both  requirements.  He  sxig- 
gested  that  the  regulations  should  be 
changed  to  specify  that  only  one  of  the 
requirements  has  to  be  met  This  si%ges- 
tlon  is  Euxepted.  It  has  been  determined 
that  cellular  plastic  used  to  encase  me- 
tallic fuel  tanks  is  acceptable  as  long 
as  it  meets  either  the  requirement  for 
compressive  strength  or  the  requirement 
for  a  minimum  density  for  polyurethane 
foam.  To  make  this  determination  clear 
an  editorial  change  is  made  by  re- 
arranging the  order  of  the  paragraphs  In 
!  183.516. 

Section  183.520 — Fuel  tank  systems. 
One  commentor  suggested  that  the  head- 
ing of  §  183.520  be  changed  from  "Fuel 
tank  vents"  to  "Fuel  tank  systems",  to 
indicate  that  the  vents  are  not  part  of 
the  fuel  tank,  but  instead  are  part  of  the 
fuel  tank  system.  This  suggestion  is  ac- 
cepted because  ventilation  of  the  fuel 
tank  is  achieved  throu^  a  system  of 
components  such  as  hoses  and  fittings. 
The  word  "syst«n"  is  added  after  the 
word  "vent"  in  the  phrase  "each  fuel 
tank  must  have  a  vent  •  •  •"  in  §  183.520 
(a)  for  the  same  reason.  Based  on  this 
comment,  the  word  "system"  Is  also 
added  to  the  heading  of  J  183.552  for  this 
same  reason. 

One  comnaentor  waijted  to  know  why 
5  183.522(a)  prcrfiibits  fuel  from  blowing 
back  through  the  fill  fitting  when  a  tank 
is  between  one-fourth  and  three-fourths 
full.  Fuel  blowback  can  occur  before  a 
steady  flow  of  fuel  has  started  to  pour 
Into  a  tank  that  is  about  one-fourth 
full  or  when,  during  refueling,  the  fuel 
in  the  tank  reaches  the  three-fourth  full 
level  and  begins  to  surge  along  the  inside 
top  surface  of  the  tank.  Fuel  that  is 
blown  back  through  the  fill  fitting  may 
enter  the  boat  and  come  in  contact  with 
a  source  of  ignition  and  cause  a  flie  or 
explosion. 

Some  commentors  claimed  that  a  flow 
rate  for  filling  a  fuel  tank  at  nine 
gallons  per  minute,  reaulred  by  S  183.522 
(b),  is  too  high  and  should  be  lowered. 
This  suggestion  is  not  £u:cepted  because 
a  flow  rate  of  nine  gallons  per  minute 
approximates  the  actual  flow  from  a 
gasoline  pump  nozzle  when  it  is  used  to 
fill  ^le  fuel  tank  in  a  boat.  Unless  the 
fuel  tank,  in  combination  with  the  fill 
and  vent  hoses,  is  capehle  of  being  filled 
up  at  a  rate  of  at  least  nine  gallcms  per 
minute,  an  overflow  of  gasoline  is  likely 
to  occur.  Another  commentor  suggested 
that  the  flow  rate  be  changed  to  "at  a 
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prudent  rate".  This  suggestion  Is  also 
rejected  because  a  flow  rate  must  be 
specified  so  a  test  can  be  conducted  to 
determine  compliance  with  this  require- 
ment. 

Section  183.524 — Fuel  pumps.  One 
commentor  suggested  that  the  materials 
used  for  fuel  pumps  be  specified  because 
of  the  chance  that  some  materials  might 
melt  in  a  fire.  This  proposal  is  not  ac- 
cepted; the  f5re  test  requirement  in 
5  183.590  assures  that  the  material  used 
for  fuel  pumps  is  durable  enough  to 
withstand  a  fire  of  at  least  2'/2  minutes 
in  duration.  In  this  time  period  persons 
in  the  boat  can  notice  the  first  and  ex- 
tinguish it  before  it  spreads. 

Section  183.526 — Carburetors.  Several 
commentors  wanted  to  know  if  "leakage" 
as  used  in  $  183.526(a)  includes  internal 
leaks  within  a  carburetor.  As  used  in  the 
regulation,  the  word  "leaks"  means  to 
leak  externally  from  the  carburetor  into 
the  boat.  Any  flow  of  fuel  from  the  car- 
buretor to  the  engine  is  internal  and 
does  not  constitute  a  leak.  The  words 
"must  meet  the  requirements  of  para- 
graph (b)  of  this  section"  are  added  to 
i  183.526 < a)  to  specify  how  the  presence 
of  a  leak  Is  determined  after  the  fire  test 
under  §  183.590  is  conducted. 

One  comnxentor  pointed  out  that 
under  the  r^jgulation  twin  carburetors 
could  leak  ten  cubic  centimeters  of  fuel 
into  an  engine  compartment  and  still 
comply  with  this  regulation.  This  amount 
of  leakage  is  acceptable;  there  still  Is  a 
safety  margin  before  the  fuel  vapors  in 
an  engine  compartment  reach  an  explo- 
sive level. 

One  commentor  asked  tf  carburetors 
that  have  been  modified  using  racing 
kits  have  to  be  in  compliance.  The  msm- 
ufacturer  of  the  boat  Is  responsible  for 
the  modified  carburetor  meeting  the  re- 
quirements of  this  section  If  he  installs 
or  furnishes  the  kit.  Modifications  per- 
formed by  the  boat  owner  are  not  sub- 
ject to  this  regulation. 

Section  183.528 — Fuel  stop  valves.  One 
commentor  suggested  that  §  183.528  re- 
quire an  expeinslon  valve  in  the  fuel  line. 
If  a  fuel  line  has  a  closed  stop  valve  in 
each  end.  Ao, expansion  valve  eliminates 
the  risk  of  the  fuel  line  rupturing  by 
relieving  the  pressure  build-up  in  the  fuel 
line  if  fuel  expands  due  to  temperature 
increases.  This  suggestion  is  not  accept- 
ed because  this  type  of  failure  has  not 
shown  up  in  accident  statistics. 

Section  183.530 — Spud.  pipe,  and  hose 
fitting  configuration.  One.  commentor 
suggested  tha€  fill  lines  should  meet  the 
requirements  in  §  183.530.  Section  183.- 
530  requires  e%ch  spud,  pipe,  or  hose  fit- 
ting used  with  hose  clamps,  except  those 
used  for  a  fuel  fill  line,  to  have  a  bead, 
flare,  or  a  series  of  grooves  or  separa- 
tions to  prevent  the  connection  from 
coming  loose.  The  commentor  believes 
that  vibrations  in  the  boat  might  cause 
the  hose  to  come  off  a  fill  fitting  spud 
that  does  not  iiave  a  bead  or  grooves. 
The  rule  is  not  changed  in  response  to 
this  comment.  The  fill  fittings  are  ex^ 
cepted  from  §  183.530  because  the  rela- 
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tlvely  stiff  fill  hose  is  hard  to  properly 
install  over  a  spud  with  a  bead  and  im- 
proper installation  might  result  in  a  fuel 
leak.  Moreover,  the  requirement  that 
two  clamps  be  used  for  installing  fill 
hoses  ensures  a  secure  connection  with- 
out need  for  a  bead  or  grooves  on  the 
spud. 

Section  J83. 532— Clips,  straps,  and 
hose  clamps.  Some  commentors  sug- 
gested that  the  word  "nominal"  be  In- 
cluded where  the  proposed  §  183.532(c) 
and  Table  7  specified  "minimum  band 
width"  because  the  band  widths  of  mass 
produced  clamps  ^e  narrower  than  the 
widths  specified  in  Table  7  due  to  manu- 
facturing tolerances.  For  this  reasmi  the 
regulation  Is  changed  by  adding  the 
word  "nominal"  to  $  183.532(c)  and  to 
the  heading  of  Table  7. 

One  comments  said  that  S  183.532(c) 
restricts  the  design  of  fuel  line  connec- 
tions by  requiring  the  use  of  hose  clamps 
which  have  a  minimum  band  width  that 
is  contingent  oa  the  outside  diameter  of 
the  hose  to  which  It  Is  attached.  Ti^e 
commentor  suggested  that,  as  an  alter- 
native to  specifs^lng  minimum  band 
widths  for  clamps,  the  Commandant 
should  develop  a  performance  standard 
for  hose  clamps  that  would  specify  how 
tightly  a  clamp  must  be  fastened  to  a 
hose.  This  comment  is  rejected  because 
a  performance  standard  would  require  a 
manufacturer  to  conduct  a  complicated 
test  to  determine  clamp  tightness.  The 
use  of  Table  7  Is  an  advantage  over  the 
commentor's  suggestion  because  it  ts  an 
easy  method  of  determining  the  size  of 
clamp  to  use  that  experience  shows  will 
ensure  a  secure  connection  between  the 
hose  and  fuel  line  without  having  to  test 
the  tightness  of  the  connection. 

Section  183.536 — Seals  and  gaskets  in 
fuel  filters  and  strainers.  One  commentor 
suggested  that  ASTM  D-^71  Reference 
Fuel  C  be  specified  in  S  I83.536(b7  in- 
stead of  a  gasoline  that  has  at  least  50 
percent  aromatic  content.  The  reascm 
for  this  suggestion  is  that  ASTM  Refer- 
ence Fuel  C  has  a  50  percent  aromatic 
content  and  is  readily  available.  This 
suggestion  is  rejected  because  the  aro- 
matic C(Hitent  of  fuel  is  the  character- 
istic that  deteriorates  seals  and  gaskets. 
The  other  characteristics  in  ASTM  D- 
471  Reference  Fuel  C  are  not  necessary 
for  the,  purpose  of  S  183.536. 

Another  con&nentor  suggested  that  the 
requirements  for  gaskets  in  §  183.536 
should  also  -apply  to  gaskets  in  fuel 
gauges  Installed  on  fuel  tanks.  These 
gaskets  are  exposed  to  fuel  and  are. 
therefore,  subject  to  deterioration.  This 
comment  is  rejected.  Because  fuel  gauge 
gaskets  are  located  above  the  normal 
level  of  fuel  in  a  tank,  they  are  not  con- 
stantly exposed  to  liquid  fuel,  and,. be- 
cause of  this  fact,  there  is  little  chance 
of  their  deterioration.  Gaskets  in  fuel 
filters  and  strainers,  on  the  other  hand, 
are  constantly  exposed  to  the  deteriorat- 
ing effects  of  liquid  fuel. 

Section  183.538 — Metallic  fuel  line  ma- 
terials. One  commentor  suggested  that 
the  word  "metallic"  be  included  In  the 


heading  of  S  183.538  to  clarify  that  this 
section 'd^es  not  sipply  to  rubber  fuel 
hoses.  This  suggestion  Is  tidopted. 

Another  commentor  suggested  that 
the  minimum  wall  thickness  specifica- 
tion of  0.029  inches  In  S  183.538(b)  be 
replaced  with  a  performance  test  in  view 
of  the  different  i^iyslcal  properties  of 
the  materials  specified.  This  suggestion 
is  rejected  because  its  adoptlcHi  would 
make  it  necessary  for  a  boat  manufac- 
turer to  perform  costly  tests  to  deter- 
mine the  strength  and  corrosion  resist- 
ance of  fuel  line  materials.  Experience 
has  shown  that  the  use  of  the  specified 
materials  at  the  specified  thickness  en- 
sures a  safe  fuel  Une. 

One  c(»nmentor  wanted  to  know  if 
stainless  steel  braided  teflon  covered  air- 
craft hose  Is  considered  metallic  fuel 
hose.  Tteflon  covered  hose  Is  not  consid- 
ered metallic  because  the  teflon  is  the 
material  that  comes  in  contact  with  fuel. 
Thus,  tefl(Hi  covered  hose  must  meet  the 
requirements  for  USCG  Type  A  or  B 
hoses. 

Section  183.540 — Hoses:  identifictUion. 
One  commentor  pointed  out  an  error  in 
§  183.540(d) .  In  the  proposal,  the  para- 
graph said  that  the  marking  on  the  hose 
must  be  "at  no  less  than  12  inch  inter- 
vals." This  wording  allows  any  spacing 
above  12  Inches,  llie  paragraph  should 
have  restricted  the  spacing  to  12  Inches 
or  less.  Paragraph  183.540(d)  is  modified 
by  substituting  the  words  "at  Intervals 
of  12  Inches  or  less"  for  the  words  "at  no 
less  than  12  inch  intervals." 

Section  183.550 — Fuel  tanks:  instal- 
lation. One  commentor  pointed  out  that 
In  the  proposal  S  183.550(g)  specified 
that  cellular  plastic  used  to  encase  non- 
metalllc  fuel  tanks  Is  required  to  meet 
two  different  requirements :  one  for  com- 
pressive strength,  and  one  for  a  mini- 
mum density.  "Hie  proposed  rule  was  in 
error  because  cellular  plastic  used  to  en- 
case non-metallic  fuel  tanks  is  accept- 
able as  long  as  it  meets  either  the  re- 
qiilrement  for  compressive  strength  or 
the  requirement  for  a  minimum  density 
for  potyiirethane  foam.  An  editorial 
change  is  made  to  §  183.550(g)  by  sub- 
stituting the  phrase  "§  183.516  (b)  or 
(c)"  for  the  phrase  "5  183.516  (a)  and 
(d) ." 

A  commentor  asked  what  part  of  the 
tank  must  be  aft  of  the  boat's  half  lengtJi. 
Paragraph  183.550<h)  of  the  proposal 
specified  where  fuel  tanks  must  be  In- 
stalled in  relaticHi  to  the  boat's  half 
length.  Paragraph  183.550(h)  did  not 
specify  what  part  of  the  tank  should 
be  used  as  reference  when  Installing  the 
tanks  in  the  boat.  The  intent  of  para- 
graph U83.550(h)  is  that  the  tank 
should  be  located  with  its  cejnter  of  grav- 
ity either  forward  or  aft  oT.th©  boat's 
half  length,  depending  on  the  shock  test 
to  which  the  tank  was  subjected.  A  tank 
rated  for  a  shock  of  less  than  2h  g's  can 
only  be  installed  In  the  aft  half  of  the 
boat,  where  the  pounding  from  waves  is 
less  severe  than  in  the  forward  half  of 
the  boat.  These  tanks  are  labeled  imder 
§  183.514(b)  (8)  with  the  words,  "Must 
be  InstaUed  aft  of  the  boat's  half  length." 
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The  words  "Installed  with  its  center  of 
gravity"  are  added  to  §  183.550(h)  to 
clarify  this  intent  so  the  paragraph  now 
reads  as  follows: 

"Each  fuel  tank  labeled  under  5  183.- 
514(b)  (8)  for  installation  aft  of  the 
boat's  half  length  must  be  installed  with 
its  center  of  gravity  aft  of  the  boat's 
half  length." 

Section  183.556 — Plugs  and  fittings. 
One  commentor  suggested  that  §  183.- 
556(b)  be  amended  to  require  the  use  of 
a  non-corrosive  material  for  the  con- 
struction of  plugs  used  to  service  the  fuel 
filter  or  strainer.  This  suggestion  is  re- 
jected because  the  materials  presently 
used  for  plugs  do  not  corrode  enough  to 
cause  leaks  in  the  fuel  system. 

Section  183.558— Hoses  and  connec- 
tions. One  commentor  pointed  out  a  ty- 
pographical error  in  Table  8.  The  dimen- 
sicm  0.020  inch  had  incorrectly  been 
printed  0.29  inch.  The  error  is  corrected 
in  Table  8. 

Several  commentors  proposed  that 
USCG  Type  B  hose  be  allowed  only  on 
boats  26  feet  in  length  or  less.  They  cited 
that  a  fire  in  boats  over  26  feet  can  go 
undetected  for  2  V2  or  more  minutes  and 
for  this  reason  all  hoses  on  these  boats 
should  be  USCG  Type  A.  the  type  of  hose 
that  is  required  to  meet  the  fire  test  in 
§  183.590.  This  suggestion  is  rejected  be- 
cause the  Coast  Guard  does  not  have  ac- 
cident statistics  that  would  indicate  a 
need  for  requiring  boats  over  26  feet  to 
use  only  fire  resistant  hose.  A  long  fuel 
hose  which  might  be  used  in  a  boat  over 
26  feet  might  not  be  readily  accessible  in 
case  of  a  fire,  but  that  hose,  because  of 
its  length,  would  contain  more  than 
five  ounces  of  fuel  and  thus  it  is  required 
to  be  fire  proof.  A  short  hose  which  con- 
tains less  than  five  ounces  of  fuel,  and 
thus  does  not  have  to  be  fire  resistant, 
would  be  Installed  close  to  the  engine  and 
thus  is  readily  accessible  to  a  fire  ex- 
tinguisher in  case  of  a  fire. 

Section  183.564— Fuel  tank  fiU  system. 
Several  commentors  claimed  that  the 
gasoline  overflow  rate  standard  in  §  183.- 
564(a)  is  excessive  because  no  time 
period  Is  specified  for  the  duration  of 
the  overflow.  Paragraph  i83.564(a)  re- 
quires a  tank's  fuel  fill  opening  to  be  in 
a  place  where  a  gasoline  overflow  at  the 
rate  of  flve  gallons  per  minute  will  not 
enter  the  boat.  An  overflow  might  occur 
during  refueling  when  the  fuel  tank  be- 
comes full,  but  fuel  continues  to  be 
pumped  through  the  fuel  fill  nozzle  Into 
the  tank.  When  this  situation  occurs,  the 
fuel  is  blown  back  into  the  nozzle  which 
causes  the  nozzle  to  automatically  shut 
off  the  flow  of  fuel,  thus  limiting  the 
amount  of  fuel  that  actually  overflows. 
The  amount  of  fuel  that  overflows  de- 
pends on  the  rate  that  the  fuel  is  pumped 
into  the  tank  and  the  period  of  time 
that  it  takes  for  the  nozzle  to  shut  off 
and  be  removed  from  the  fill  opening 
once  an  overflow  begins.  Because  no  time 
period  was  stated  in  the  proposed  {  183.- 
564(a) .  the  commentors  felt  that  an  im- 
llmlted  and  undeterminable  amount  of 
fuel  might  be  allowed  to  overflow  during 
compliance  testing.  For  this  reason,  the 
standard,  as  proposed,  did  not  duplicate 


the  actual  conditions  it  was  designed  to 
protect  sigalnst  In  response  to  the  com- 
ment, therefore,  a  time  period  of  flve 
seconds  has  been  added  to  the  standard. 
Five  seconds  is  considered  adequate  for 
the  purpose  of  approximating  the  time 
it  takes  a  fuel  pxunp  nozzle  to  shut  off 
and  be  removed  from  the  fill  opening 
once  fuel  begins  to  overflow  from  a  full 
fuel  tank. 

Another  commentor  objected  to  the 
requirement  of  having  to  use  two  hose 
clamps  in  §  183.564(b)  (3)  Instead  of  one, 
because  a  second  clamp.  Incorrectly  in- 
stalled, can  cut  the  fuel  line  causing  a 
leak.  The  proposed  regulation  is  not 
changed  in  response  to  this  comment. 
Two  clamps  are  required  to  ensure  that 
the  relatively  stiff  hose  will  not  slide  off 
the  fltting  or  twist  into  a  position  that 
would  cause  a  fuel  leak.  If  a  hose  is  cut 
because  of  an  improperlv  installed  clamp 
a  leak  can  occur  whether  one  or  two 
clamps  are  used. 

Two  commentors  reconunended  that 
the  word  "nominal"  be  added  immedi- 
ately before  the  words  "band  width"  in 
S  183.564(d)(1)  because  band  clamps, 
due  to  manufacturing  tolerances  are 
narrower  than  the  widths  specified  in 
the  rule.  TTiis  recommendation  Is  ac- 
cepted for  the  reason  given  by  the  com- 
mentors. 

Section  183.566 — Fuel  pump:  place- 
ment. One  commentor  suggested  that  all 
fuel  pumps  should  be  mounted  on  the 
engine  to  reduce  the  risk  of  vibration 
causing  a  rupture  in  a  fuel  line  connec- 
tion between  the  fuel  piunp  and  the  en- 
gine. The  commentor,  therefore,  sug- 
gested that  the  phrase  "or  within  12 
Inches  of  the  engine"  be  deleted  from 
5  183.566.  This  suggestion  is  rejected.  A 
fuel  leak  occurs  where  the  fuel  line  is 
connected  to  the  engine  or  fuel  pump, 
and  whether  the  pump  Is  mounted  on 
the  engine  or  not  does  not  change  the 
chances  of  leaks;  in  each  case  the  hose 
Is  subjected  to  the  same  amount  of 
vibration. 

Section  183.568 — Anti-siphon  protec- 
tion. One  commentor  suggested  that 
antl-slphon  valves  be  required  to  pass 
the  flre  test  under  J  183.590  because  the 
other  components  In  the  fuel  system  are 
required  to  pass  the  test.  This  comment 
is  rejected.  If  a  fuel  stop  valve  fails  in 
a  flre,  air  Is  induced  into  the  valve.  This 
process  has  the  effect  of  preventing 
siphoning  of  fuel  from  the  fuel  tank. 
The  other  components  In  the  fuel  system 
are  required  to  meet  the  flre  test,  be- 
cause If  any  of  them  fall,  fuel  would  leiJt 
out  of  them  and  feed  the  fire. 

Some  other  commentors  requested  the 
deletion  of  the  requirement  that  elec- 
trically operated  fuel  stop  valves  and 
antl-slphon  valvteF  be  mounted  at  the 
fuel  tank  withdrawal  fltting.  The  com- 
mentors suggested  this  rtiange  because 
it  would  allow  a  fuel  filter  to  be  placed 
in  the  fuel  line  between  the  tank  and 
valve.  This  filter  would  prevent  dirt  in 
the  fuel  from  reaching  the  valves  and 
interfere  with  their  function.  This  rea- 
soning Is  accepted  and  §  183.568  is 
changed  to  allow  the  valves  to  be  In- 


stalled away  from  the  tank  If  the  valve 
and  fuel  line  are  mounted  higher  than 
the  top  of  liie  tank.  By  mounting  the  fuel 
line  higher  than  the  top  of  the  tank,  fuel 
runs  back  into  the  tank,  instead  of  run- 
ning out  of  the  fuel  line,  if  the  line  is 
severed. 

Section  183.582 — Static  pressure  test 
for  fuel  systems.  Some  commentors  re- 
quested that  carburetors  not  be  included 
in  the  pressure  test  under  !  183.582(a) 
because  the  carburetor  can  not  be  pres- 
surized without  pressurizing  the  engine. 
This  comment  is  accepted.  The  Intent 
of  the  pressure  test  is  to  ensure  that  the 
fuel  system,  excluding,  the  carburetor 
and  engine,  does  not  leak  fuel.  Para- 
graph 183.582(a)  Is  modified  to  indicate 
that  only  that  portion  of  the  fuel  system 
that  is  between  the  carburetor  and  the 
fill  and  vent  fittings  on  the  boat  is  pres- 
sure tested. 

Several  commentors  questioned  the 
requirement  in  §  183.582(e>  for  examina- 
tion of  all  connections  after  the  static 
pressure  test.  These  commentors  (>ointed 
out  the  difficulty  in  visually  Inspecting 
for  possible  leaks  the  fill  and  vent  fittings 
below  a  boat  deck  and  suggested  that 
this  requirement  be  deleted.  This  sugges- 
tion is  adopted.  Because  they  are  at  the 
highest  point  in  the  fuel  system,  fuel 
hoses  at  the  deck  fittings  normally  do  not 
contain  any  fuel  which  can  leak  into  the 
boat.  Section  183.582(e)  is  modified  by 
excepting  each  connection  between  the 
fill  and  vent  fitting  and  the  line  at  the 
deck  or  hull  from  the  extunlnation  re- 
quired under  S  183.582(e). 

Section  183.584 — Shock  test.  One  com- 
mentor pointed  out  that  the  requirement 
in  8  183.584  to  cap  and  seal  each  opening 
in  the  tank  should  be  omitted  because  If 
these  openings  are  capped  there  is  no 
outlet  for  pressure  that  may  build  up  due 
to  changes  In  the  water  temperature. 
Without  openings  In  the  tank,  excessive 
pressure  can  build  up.  causing  the  tank 
to  fail  structurally.  For  this  reason,  this 
comment  is  accepted  and  §  183.584(tf)  of 
the  proposal  is  deleted  and  the  subse- 
quent paragraphs  are  renumbered. 

Several  commentors  suggested  that  the 
shock  test  under  §  183.584  for  tanks  with 
a  capacity  of  25  gallons  or  more  does  not 
simulate  actual  boating  conditions  and 
should  be  deleted  or  modified.  The  dura- 
tion of  the  shock  between  35  and  45 
milliseconds  was  claimed  to  be  especially 
severe.  This  reasoning  is  accepted  and 
the  reference  to  the  alternative  testing 
for  tanks  25  gallons  or  more  is  deleted 
from  S  183.584(e)  (D  and  (2).  The  tests 
required  under  {§  183.586  and  183.588  are 
sufficient  to  ensure  that  fuel  tanks  with  a 
capacity  of  25  gallons  or  more  are  strong 
enough  to  withstand  actual  usage  In 
boats. 

Two  commentors  suggested  that  {  183. 
584(f),  which  requires  each  vertical  ac- 
celeration pulse  to  approximate  a  half 
sine  wave,  be  omitted  because  a  half  sine 
wave  is  neither  definable  nor  reasonably 
achievable.  The  shock  test  ensures  that 
the  tank  can  withstand  actual  boetlnK 
conditions  without  the  need  of  specifsrlng 
the  shape  of  the  shock  wave.  The  re- 
quirement to  approximate  a  half  sine 
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wave  for  the  shock  would  have  imposed 
unnecessary  cost  on  the  tank  manufac- 
turers because  of  the  sophisticated 
equipment  that  would  have  been  required 
to  perform  the  test.  For  these  reasons 
the  commentors  suggestion  is  accepted 
and  the  requirement  is  removed. 

Section  183  588 — Slosh  test.  Some  com- 
mentors pointed  out  that  §  183.588(c)  of 
the  proposal,  which  requires  precondi- 
tioning the  tank  In  fuel  for  30  days  prior 
to  testing,  is  redundant  because  the  pre- 
conditioning has  already  taken  place 
under  §  183.586  and  should  not  have  to 
be  repeated.  This  is  correct.  §  183.588(c) 
is  deleted  and  the  subsequent  paragraphs 
are  renumbered. 

Section  183.590 — Fire  iaet.  Several 
commentors  requested  that  regular  pimip 
gasoline,  because  of  its  lower  cost,  be 
allowed  As  an  alternative  to  the  use  of 
heptane  in  the  fire  test  under  §  183.590. 
This  comment  is  rejected  because  reg- 
ular pump  gasoline  produces  a  different 
temperature  than  heptane  produces.  Un- 
less heptane  is  used  in  the  test,  a  manu- 
facturer can  not  be  certain  that  his 
product  meets  the  temperature  require- 
ment of  this  rule. 

Preparation  of  Compliance  Guidelines 


^ 


Several  comments  were  received  re- 
questing more  detailed  definitions  and 
test  procedures  on  many  of  the  sections 
in  this  subpart.  To  the  extent  that  it  has 
been  feusiole,  the  regulations  have  been 
modified  to  be  more  specific.  In  other  in- 
stances It  has  not  been  possible  to  cnange 
the  regulation  because  a  suggested 
change  would  impose  restrictions  on  a 
manuiacturer  which  vvouid  prohibit  him 
from  developing  new  materials  and  as- 
sembly methods. 

Ihe  Coast  Guard  recognizes  that  a 
regulation  of  this  magnitude  is  complex. 
For  that  reason  a  grant  was  given  to  the 
American  Boat  and  Yacht  Council,  Inc. 
(ABYC).  Under  the  grant,  the  ABYC  is 
preparing  a  compliance  guideline  for 
these  regulations.  The  guideline  will  con- 
tain explanatory  and  interpretative  in- 
formation, illustrations,  and  diagrams.iXo 
aid  manufacturers  in  complying  with  the 
regulations.  The  guideline  will  not  pre- 
scribe the  method  a  manufacturer  must 
follow  to  comply  with  the  regulations,  but 
it  will  be  a  guide  to  methods  that,  if  fol- 
lowed, will  be  acceptable  to  the  Coast 
Guard  as  meeting  the  intent  and  purpose 
of  these  rules. 

The  Coast  Guard  <s  working  closely 
with  ABYC  in  the  preparation  of  the 
guideline.  Attention  is  being  given  spe- 
cifically in  areas  where  public  comments 
indicated  that  additional  informatloD  is 
needed.  The  guideline  will  be  distributed 
by  the  Coast  Guard  through  the  National 
Technical  Information  Service  and  will 
be  available  to  the  public  at  cost  before 
this  rule  is  effective. 

Standards  and  Codes 

The  standards  and  codes  referenced  in 
these  regulations  have  been  approved  for 
incorporation  by  reference  by  the  Direc- 
tor of  the  FEDERAL  REGISTER  and 
they  are  on  file  in  the  Federal  Register 
Library. 


RULES  AND  REGULATIONS 

EcoNOUic  Impact 

This  rule  has  been  reviewed  for  eco- 
nomic effects  under  Department  of^ 
Transportation  "PoUcies  to  Improve"' 
Analysis  and  Review  of  Regulations"  (41 
FR  16200) .  The  regulations  wUl  result  in 
a  cost  to  industry  of  approximately  $2.75 
million  to  $9.35  milhon  per  year.  These 
industry  costs  will  result  in  an  increased 
cost  to  the  consumer  of  .16  percent  to 
3.3  percent,  depending  on  the  size  of  boat 
purchased.  The  benefit  of  the  regulations 
is  a  reduction  in  the  amount  of  property 
damage,  the  number  of  Injuries,  and  the 
number  of  lives  lost  as  a  result  of  fires 
and  explosions  of  gasoline  on  boats. 

Effective  date:  These  rules  are  effec- 
tive on  August  1, 1977. 

Authority:  This  rule  Is  adopted  under 
authority  of  the  Federal  Boat  Safety  Act 
of  1971  (46  U.S.C.  1454).  The  authority 
vested  in  the  Secretary  of  Department  of 
Transportation  by  the  Act  is  delegated  to 
the  Commandant  of  the  Coast  Guard  at 
49.CFR  1.46(n)(l). 

Accordingly,  with  these  changes  and 
additions.  Part  183  of  Chapter  1  of  Title 
33  of  the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  Subpart  J  to 
read  asset  forth  below. 

I  have  determined  that  this  document 
does  not  contain  a  major  proposal  re- 
quiring preparation  of  an  Inflationary 
Impact  Statement  under  Executive  order 
11821  and  OMB  Circular  A- 107. 

Dated:  January  25, 1977. 

O.  W.  SlLER. 

Admiral,  U.S.  Coast  Guard 
Commandant. 

Subpart  J — Fuel  Systems 

Oeneral 
Sec. 

183.501     AppUcablUty. 
183.505     Definitions. 
183.507     General. 

Equipment  Standards 

183.510  Fuel  tanks. 

183.512  >uel  tanks.:  prohibited  materials. 

183.514  Fuel  tanks:  labels. 

183.516  Cellular  plastic  used  to  encase  fuel 
tanks. 

183.518  Fuel  tank  openings. 

183.520  Fuel  tank  vent  systems. 

183.522  Fuel  tank  fill  systems. 

183.524  Fuel  pumps. 

183.526  Carburetors.  "* 

183.528  Fuel  stop  valves. 

183.530  Spud,  pipe,  and  hose  fitting  config- 
uration. ' 

183.532  Clips,  straps,  and  hose  clamps. 

183.534  Fuel  filters  and  strainers. 

183.536  Seals  and  gaskets  in  fuel  filters  and 
strainers. 

183.538  Metallic  fuel  line  materials. 

183.540  Hoses:  identification. 

183.542  Fuel  systems. 

MAMTTFACTXnilNC    REgtrOtEMEN-TS 

183.550  Fuel  tanks:  Installation. 

183.552  Plastic  encased  fuel  tanks:  instal- 
lation. 

183.554  Fittings,    joints,    and    connections. 

183.556  Plugs  and  fittings. 

183.558  Hoses  and  connections. 

183.560  Hose  clamps:  InstaUatioii. 

183.562  Metallic  fuel  lines. 

183.564  Fuel  UnlMll  system. 

183.586  Fuel  pump:  placement. 

183.568  Antl-slpbon  protection. 


183.570     Fuel  filters  and  strainers:  installa- 
tion. 
183.572     Grounding. 

Tests 

183.580  Static  pressure  test  for  fuel  tanks. 

183.582  Static    pressure    test   for   fuel    sys- 
tems. 

183.584  Shock  test. 

183.586  Pressure  impulse  test. 

183.588  Slosh  test. 

183.590  Fire  test. 

Authobtty:    46  U.S.C.   1454;    49  CFR   1.46 
(n)(l). 

Subpart  J — Fuel  Systems 
General 
§  183.301      Applicability. 

(a)  This  subpart  applies  to  all  boats- 
that  have  gasoline  engines,  except  out- 
board engines,  for  electrical  generation 
or  mechanical  power  for  propulsion. 

(b)  The  sections  in  this  subpart  are 
effective  on  the  following  dates: 

August  1,  1977 


183.501 

183.562 

183.505 

183.566 

183.507 

183.568 

183.518 

183.572 

183.520 

183.580 

183.528 

183.582 

183.534 

183.584 

183.536 

183.586 

183.538 

183.583 

183.542 

183.590 

183.556 

Fxbbcast  1,  1978 

183.510 

183.550 

183.514 

183.554 

183.522 

183.560 

183.530 

183.564 

183.532 

183.570 

August  1,  1978 

183.512 

183.540 

183516 

183.552 

183.524 

183.558 

183.526 

§  183.505 

Definitions. 

As  used  in  this  subpart — 

"ASTM"  means  American  Society  for 
Testing  and  Materials.  ASTM  standards 
in  this  subpart  may  be  examined  at  Coast 
Guard  Headquarters,  Room  4314,  Trans 
Point  Building.  2100  2nd  St.,  S.W.,  Wash- 
ington. D.C.  20590  and  may  be  obtained 
from  the  American  Society  for  Testing 
and  Materials,  1916  Race  Street,  Phila- 
delphia, PA  19103. 

"Flame  arrestor"  means  a  device  or 
assembly  that  prevents  passage  of  flame 
through  a  fuel  vent. 

'"Fuel  system"  means  the  entire  assem- 
bly of  the  fuel  fill,  vent,  tank,  and  dis- 
tribution components,  including  pumps, 
vsilves,  strainers,  carburetors,  and  filters. 

"Military  Specification"  means  a  spec- 
ification developed  by  the  U.S.  Armed 
Forces.  Military  Specifications  in  this 
subpart  may  be  examined  at  Coast 
Guard  Headquarters,  room  4314.  Trans 
Point  BuUding,  2100  2nd  St.,  S.W.  Wash- 
ington, D.C.  20590  and  may  be  obtained 
from  the  Commander.  Naval  Ship  Engi- 
neering Center,  DOD  Standardization 
Program  &  Documents  Branch,  Hyatts- 
vllle.  Maryland  20782; 


FEDERAL  REGISTER,  VOL  42,  NO.  20— MONDAY,  JANUARY  31,   1977 


RULES  AND  REGULATIONS 


5951 


"SAE"  means  Society  of  Automotive 
Engineers,  Inc.  SAE  standards  in  this 
subpart  may  be  examined  at  Coast 
Guard  Headquarters.  Room  4314,  Trans 
Point  Building.  2100  2nd  St..  S.W.,  Wash- 
ington, D.C.  20590  and  may  be  obtained 
from  the  Society  of  Automotive  Engi- 
neers, Inc.,  400  Commonwealth  Dr.,  War- 
rendale.  PA  15096. 

"Static  floating  position"  means  the 
attitude  in  which  a  boat  floats  in  calm 
water,  with  each  fuel  tank  filled  to  its 
rated  capacity,  but  with  no  person  or 
item  of  portable  equipment  on  board. 

"UL"  means  Underwriters'  Labora- 
tories, Inc.  UL  standards  in  this  subpart 
may  be  examined  at  Coast  Guard  Head- 
quarters, Room  4314.  Trans  Point  Build- 
ing, 2100  2nd  St.,  S.W.,  Washington,  D.C. 
20590  and  may  be  obtained  from  Under- 
writers' Laboratories,  Inc..  207  East  Ohio 
Street,  Chicago,  IL.  60611. 

"USCG  Type  A  Hose"  means  hose  that 
meets  the  performance  requirements 
of— 

<1>  SAE  Standard  J30C,  dated  March. 
1976  and  the  requirements  of  §  183.590; 
or 

(2)  UL  Standard  1114  dated  Septem- 
ber 15,  1976. 

"USCG  Type  B  Hose"  means  hose  that 
meets  the  performance  reauirements  of 
SAE  Standard  J30C,  dated  March,  1976. 

§  183.507     General. 

Each  fuel  system  component  on  a  boat 
to  which  this  subpart  applies  must  meet 
the  requirements  of  this  subpart  unless 
the  component  is  part  of  an  outboard 
engine  or  is  part  of  portable  equipment. 

Equipment  Standards 

§183.510      Fuel  tanks. 

(a)  Each  fuel  tank  in  a  boat  must  have 
been  tested  by  its  manufacturer  under 
§  183.580  and  not  leak. 

(b)  Each  fuel  tank  must  not  leak  if 
sub.iected  to  the  fire  test  under  §  183.590. 
Leakage  is  determined  by  the  static  pres- 
sure test  under  §  183.580,  except  that  the 
test  pressure  must  be  at  least  one-fourth 
PSIG. 

(c)  Each  fuel  tank  of  less  than  25  gal- 
lons caoacity  must  not  leak  if  tested 
under  5  183.584. 

fd>  Each  fuel  tank  with  a  capacity  of 
25  to  99  gallons  must  not  leak  if  tested 
under  5  183.586. 

fe>  Each  fuel  tank  of  100  gallons 
caoacity  or  more  must  not  leak  if  tested 
under  §§  183.586  and  183.588. 

§  183.512      Fuel    tanks:    prohibited    ma- 
terials. 

(a)  A  fuel  tank  must  not  be  con- 
structd  from  temeplate. 

(b)  Unless  it  has  an  inorganic  sacri- 
ficial galvanic  coating  on  the  inside  and 
outside  of  the  tank,  a  fuel  tank  must  not 
be  constructed  from  black  iron  or  car- 
bon steel. 

(c"*  A  fuel  tank  encased  in  cellular 
plastic  or  in  fiber  reinforced  plastic  must 
not  be  constructed  from  a  ferrous  alloy. 

§  183.514      Fuel  tanks:  labels. 

i^a)  Each  fuel  tank  must  have  a  label 
that  meets  the  requirements  of  para- 
graphs <b)  through  (d)  of  this  section. 


•  b^  Each  label  required  by  paragraph 
(a)  of  this  section  must  contain  the  fol- 
lowing information; 

(1>  Fuel  tank  manufacturer's  name 
(or  logo>  and  address. 

(2*  Month  (or  lot  number)  and  year 
of  manufacture. 

( 3  >   Capacity  in  U.S.  gallons. 

<  4 1   Material  of  construction. 

(5^  The  pressure  the  tank  is  designed 
to  withstand  without  leaking. 

(6)  Model  number,  if  applicable. 

(7)  The  statement,  "This  tank  has 
been  tested  under  33  CFR  183.580. ' 

i8>  If  the  tank  Is  tested  under  §  183.- 
584  at  less  than  25g  vertical  accelerations 
the  statement,  "Nfust  be  installed  aft  of 
the  boat's  half  length." 

(c)  Each  letter  and  each  number  on  a 
label  must — 

(1  >   Be  at  least  i^  inch  high  and 

(2)  Contrast  with  the  basic  color  of 
the  label  or  be  embossed  on  the  label. 

(d>   Each  label  must — 

1 1 »  Withstand  the  combined  effects  of 
exposure  to  water,  oil,  salt  spray,  direct 
sun  light,  heat,  cold,  and  wear  expected 
in  normal  operation  of  the  boat,  without 
loss  of  legibility;  and 

<2)  Resist  efforts  to  remove  or  alter 
the  information  on  the  label  without 
leaving  some  obvious  sign  of  such  efforts. 

§  183.516     Cellular  plastic  used  to  encase 
fuel  tanks. 

(a)  Cellular  plastic  used  to  encase  me- 
tallic fuel  tanks  must — 

(P  Not  change  volume  by  more  than 
five  percent  or  dissolve  after  being  im- 
mersed in  any  of  the  following  liquids 
for  24  hours  at  29°  C: 

(i)  Reference  fuel  B  ASTM  D-471. 
dated  December  18,  1968. 

<iii  No.  2  reference  oil  of  ASTM  D- 
471,  dated  December  18,  1968. 

'iii)  Five  percent  solution  of  trisodium 
phosphate  in  water;  and 

(2)  Not  absorb  more  than  0.12  pound 
of  water  per  square  foot  of  cut  surface, 
measured  under  Military  Specification 
MIL  P-21929B,  dated  June  22,  1970. 

(b)  Non-polyurethane  cellular  plastic 
used  to  encase  fuel  tanks  must  have  a 
compressive  strength  of  at  least  60 
pounds  per  square  inch  at  ten  percent 
deflection  measured  under  ASTM  D- 
1621.  •Compressive  Strength  of  Rigid 
Cellular  Plastics",  dated  August  31,  1964. 

(c)  Polyurethane  cellular  plastic  used 
to  encase  fuel  tanks  must  have  a  density 
of  at  least  3.2  pounds  per  cubic  foot, 
measured  under  ASTM  D-1622,  "Appar- 
ent Density  of  Rigid  Cellular  Plastics", 
dated  September  30,  1963. 

§183.518      Fuel  tank  opening. 

Each  opening  into  the  fuel  tank  must 
be  at  or  above  the  topmost  surface  of  the 
tank. 

§183.520      Fuel  tank  systems. 

(a)  Each  fuel  tank  must  have  a  vent 
system  that  prevents  pressure  in  the  tank 
from  exceeding  80  percent  of  the  pres- 
sure marked  on  the  tank  label  under 
?  183.514(b>(5'. 

(b)  Each  vent  must — 

1 1 '  Have  a  flame  arrester  that  can  be 
cleaned  imless  the  vent  is  itself  a  flame 
arrestor:  and  " 


(2>  Not  allow  a  fuel  overflow  at  the 
rate  of  up  to  two  gallons  per  minute  to 
enter  the  boat. 

§  183.522      Fuel  Unk  fill  systems. 

Fuel  must  not  blow  back  through  the 
fuel  fitting  when  a  tank  is — 

(a>  Between  one-fourth  and  three- 
fourths  full ;  and 

(b>  Refueled  at  a  rate  of  at  least  nine 
gallons  per  minute. 

§  183.524      Fuel  pumps. 

(a)  Each  diaphragm  pump  must  not 
leak  fuel  from  the  pump  if  the  primary- 
diaphragm  fails. 

<b)  Each  electrically  operated  fuel 
pump  must  not  operate  except  when  the 
engine  is  operating  or  when  the  engine 
is  started. 

(CI  If  tested  under  §  183.590,  a  fuel 
pump  must  not  leak  fuel. 

§  183.526     Carburetors. 

(a I  If  tested  under  5  183.590.  a  car- 
buretoi  must  meet  the  requirements  of 
paragraph  (b>  of  this  section. 

(b)  Each  carburetor  must  not  leak 
more  than  five  cubic  centimeters  of  I'uel 
in  30  seconds  when — 

'  1  >  The  fioat  valve  is  open : 
1 2)  The  carburetor  is  at  half  throttle; 
and 

(3)  The  engine  is  cranked  without 
starting;  or 

(4)  The  fuel  pump  is  delivering  the 
maximum  pressure  specified  by  its 
manufacturer. 

(c)  Each  updraft  and  horizontal  draft 
carburetor  must  have  a  device  that — 

( 1 1  Collects  and  holds  fuel  that  flows 
out  of  the  carburetor  venturi  section  to- 
ward the  air  intake ; 

(21  Prevents  collected  fuel  from  being 
carried  out  of  the  carburetor  assembly  by 
the  shock»wave  of  a  backfire  or  by  reverse 
air  fiow;  and 

(3)  Returns  collected  fuel  to  the  en- 
gine induction  system  after  the  engine 
starts. 

§  183.528      Fuel  slop  valves. 

( a )  Each  electrically  operated  fuel  stop 
valve  in  a  fuel  line  between  the  fuel  tank 
and  the  engine  must — 

( 1 )  Open  electrically  only  when  the  ig- 
nition switch  is  on;  and 

(2)  Operate  manually. 

(b>  If  tested  under  §  183.590.  a  fuel 
stop  valve  lAust  not  leak  fuel. 

§  183.530      Spud,  oipe,  and   hose   filling 
configuration. 

Except  when  used  for  a  tank  fill  line, 
each  spud,  pipe,  or  hose  fitting  used  with 
hose  clamps  must  have — 

(a)  Ahead; 

(b)  A  flare;  or 

(c)  A  series  of  annular  grooves  or  ser- 
rations no  less  than  0.015  inches  deep, 
except  a  continuous  helical  thread,  knurl, 
or  groove. 

§  183.532     Clips,  straps,  and  hose  riamps. 

(a)  Each  clip,  strap,  and  hose  clamp 
must — 

( 1 )  Be  made  from  a  corrosion  resistant 
material;  and 

(2)  Not  cut  or  abrade  the  fuel  line. 
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(b)  When  tested  under  §  183.590,  a  clip, 
strap,  or  hose  clamp  must  not  separate 
under  a  one  pound  tensile  force. 

(c)  The  minimum  nominal  band  width 
of  a  hose  clamp  is  determined  under 
Table  7  by  the  outside  diameter  of  the 
hose. 

Tablet 

Minimum  nominal 
Outside  hose  clamp  band 

diameter  (Inches) :  width  {iTiches) 

Less  than  ,', t^ 

A  to  A i\ 

Greater  than  A  to  \i % 

Greater  than  \i >/4 

§  183.534     fuel  filters  and  atrainersi. 

When  tested  under  §  183.590,  esuih  fuel 
filter  and  strainer  must  not  leak  fuel 
from  the  filter,  strainer,  or  its  connec- 
tions. 

§  183.536     Seals  and  gaskets  in  fuel  fil- 
lers and  strainers. 

(a)  Each  gasket  and  seal  used  in  a  fuel 
filter  and  strainer  must  form  an  unsplit 
ring. 

(b)  Each  gasket  and  each  sealed  joint 
in  a  fuel  filter  and  strainer  must  not  leak 
when  subjected  for  24  hours  to  a  gasoline 
that  has  at  least  a  50  percent  aromatic 
content  at  the  test  pressure  determined 
under  S  183.582(a). 

§  183.538     Metallic  fuel  line  materials. 

Each  metallic  fuel  line  connecting  the 
fuel  tank  with  the  fuel  Inlet  coimection 
on  the  engine  must — 

(a)  be  made  of  seamless  annealed  cop- 
per, nickel  copper,  or  copper-nickel ;  and 

(b)  except  for  corrugated  flexible  fuel 
line,  have  a  mlnlmimi  wall  thickness  of 
0.029  inches. 

§  183.540     Hoses:  identification. 

(a)  Each  "USCG  Type  A"  hose  and 
each  "USCG  Type  B"  hose  must  be  iden- 
tified by  the  manufacturer  by  a  marking 
on  the  hose  itself.  If  the  complete  text  of 
the  marking  is  not  on  a  section  of  hose, 
the  boat  manufacturer  must  attach  a  tag 
that  meets  the  requirements  of  pexa- 
graphs  (b)  and  (c)  of  this  section. 

(b)  Each  marking  and  tag  must 
contain  the  following  information  in 
English: 

(1)  The  statement  "USCG  TYPE  (in- 
sert A  or  B)  HOSE." 

(2)  The  year  in  which  the  hose  was 
manufactured. 

(3)  The  manufacturer's  name  or  reg- 
istered trademark. 

(c)  Each  character  must  be  block 
capital  letters  and  numerals  that  are  at 
least  one-eighth  inch  high. 

(d)  Each  marking  must  be  permanent, 
legible,  and  on  the  outside  of  the  hose 
at  intervals  of  12  inches  or  less. 

g  183.542     Fuel  systems. 

Each  fuel  system  in  a  boat  must  have 
been  tested  under  S  183.582  by  the  boat 
numufacturer  and  not  leak. 

MAmTTACTiniER  Requtremznts 

g  183.550     Fuel  Unks:  installation. 

(a)  Each  fuel  tank  must  not  be  in- 
tegral with  any  boat  structure  or 
mounted  on  an  engine. 
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(b)  Each  fuel  tank  must  not  move  at 
the  mounting  surface  more  than  one- 
fourth  inch  in  any  direction. 

(c)  E5ach  fuel  tank  must  not  support 
a  deck,  bulkhead,  or  other  structural 
componoit. 

(d)  Water  must  drain  fron^the  sur- 
face of  each  metallic  fuel  tank  when  the 
boat  is  in  its  static  floating  position. 

(e)  Each  fuel  tank  support,  chock,  or 
strap  that  is  not  integral  with  a  metallic 
fuel  tank  must  be  insulated  from  the 
tank  surface  by  a  nonmoisture  absorbing 
material.  ^ 

(f)  Cellular  plastic  must  not  be  the 
sole  support  for  a  metallic  fuel  tank. 

(g)  If  cellular  plastic  is  the  sole  sup- 
port of  a  non-metallic  fuel  tank,  the 
cellular  plastic  must  meet  the  require- 
ments of  §  183.516  (b)    or   (c) 

(h)  Each  fuel  tank  labeled  under 
§  183.514(b^  (8)  for  installation  aft  of  the 
boat's  half  length  must  be  installed  with 
its  center  of  gravity  aft  of  the  boat's  half 
length. 

§  183.552      Plastic  encased  fuel  tanks:  in- 
stallation. 

(a)  Each  fuel  tank  encased  in  cellular 
plastic  foam  or  in  fiber  reinforced  plastic 
must  have  the  cormections,  fittings,  and 
labels  accessible  for  inspection  and 
maintenance. 

(b)  If  a  metallic  fuel  tank  is  encased 
in  cellular  plastic  or  in  fiber  reinforced 
plastic,  water  must  not  collect  between 
the  plastic  and  the  surface  of  the  tank 
or  be  held  against  the  tank  by  capillary 
action. 

fc)  If  the  plastic  is  bonded  to  the  sur- 
face of  a  metallic  fuel  tank,  the  ad- 
hesive strength  of  the  metal  to  the  plas- 
tic bond  must  exceed  the  cohesive 
strength  of  the  plastic. 

§  183.554     Fittings,  joints,  and  connec 
tions. 

Each  fuel  svstem  fitting,  joint,  and 
connection  must  be  arranged  so  that  it 
can  be  reached  for  inspection,  removal, 
or  maintenance  without  removal  of  per- 
manent boat  structure.  . 

§  183.556     Plugs  and  fittings. 

(a)  A  fuel  system  must  not  have  a  fit- 
ting for  draining  fuel. 

(b)  A  plug  used  to  service  the  fuel  fil- 
ter or  strainer  must  have  a  tapered  pipe- 
thread  or  be  a  screw  type  fitted  with  a 
locking  device  other  than  a  split  lock 
washer.  | 

g  183.558     Hoses  and  connections. 

(a)  Each  hose  between  the  fuel  pmnp 
and  the  carburetor  must  be  "USCG  Type 
A"  hose. 

(b)  Each  hose  used  for  a  vent  line  or 
fill  line  and  each  hose  from  the  fuel  tank 
to  the  fuel  inlet  cormection  on  the  en- 
gine must  be — 

(1)  "USCG  Tj5)e  A"  hose;  or 

(2)  "USCG  Type  A"  or  "USCG  Type 
B"  hos^  if  no  more  than  five  ounces  of 
fuel  is  discharged  in  2V^  minutes  when— ^ 

Ti)  The  hose  is  severed  at  the  point 
where  maximiun  drainage  of  fuel  would 
occur, 

(11)  The  boat  is  in  its  static  floating 
position,  and 


(ill)  The  fuel  system  is  filled  to  the 
capacity  marked  on  the  tank  label  uvder 
§  183.514(b)(5). 


(c) 
(1) 
(2) 
(3) 
(d) 


umdei 
by-*^ 


or 


If  minor  outside  di- 
ameter of  the 
connecting  spud, 
pipe,  or  fitting 
Is— 

Less  than  %   In 

%  In,  to  1  In 


Each  hose  must  be  secured  by 

A  swaged  sleeve; 

A  sleeve  and  threaded  insert; 

A  hose  clamp. 

The  inside  diameter  of  a  hose 
must  not  exceed  the  actual  minor  outside 
diameter  of  the  connecting  spud,  pipe, 
or  fitting  by  more  than  the  distance 
shown  in  Table  8. 

Table  8 

The  Inside  diameter  of 
the  hose  must  not 
exceed  the  minor 
outside  dlafneter  of 
the  connecting  spud, 
pipe,  or  hose  fitting 
by  more  than  the  fol- 
lowing distance: 

_     0.020  in. 

-    0.035  m. 
Greater  than  1  In..     0.065  In. 

§  183.560      Hose  clamps:  installation. 

Each  hose  clamp  on  a  hose  from  the 
fuel  tank  to  the  fuel  inlet  connection  on 
the  engine,  a  hose  between  the  fuel  pump 
and  the  carburetor,  or  a  vent  line  must — 

(a)  Be  used  with  hose  designed  for 
clamps ; 

(b)  Be  at  least  one  clamp  width  from 
the  hose  end ; 

(c)  Be  beyond  the  bead,  flare,  or  over 
the  serrations  of  the  mating  spud,  pipe, 
or  hose  fitting;  and 

(d)  Not  depend  solely  on  the  spring 
tension  of  the  clamp  for  compressive 
force. 

.  §  183.562     Metallic  fuel  lines. 

(a)  Each  metallic  fuel  line  that  is 
mounted  to  the  boat  structure  must  be 
connected  to  the  engine  by  a  flexible  fuel 
line. 

(b)  Each  metallic  fuel  line  must  be 
attached  to  the  boat's  structure  within 
four  inches  of  its  connection  to  a  flexible 
fuel  line. 

§  183.564     Fuel  Unk  fill  system. 

(a)  Each  fuel  fill  opening  must  be  lo- 
cated so  that  a  gasoline  overfiow  of  up 
to  five  gallons  per  minute  for  at  least 
five  seconds  will  not  enter  the  boat  when 
the  boat  is  in  its  static  floating  position. 

(b)  Each  hose  in  the  tank  fill  system 
must  be  secured  to  a  pipe,  spud,  or  hose 
fitting  by— 

(1)  A  swaged  sleeve ; 

(2)  A  sleeve  and  threaded  insert;  or 

(3)  Two  adjswent  metallic  hose  clamps 
that  do  not  depend  solely  on  the  spring 
tension  of  the  clamps  for  compressive 
force. 

(c)  Each  hose  clamp  in  the  tank  fill 
system  must  be  used  with  a  hose  designed 
for  clamps. 

(d)  Hose  clamps  used  in  the  tank  fill 
system  must — 

(1)  Have  a  minimum  nominal  band 
width  of  at  least  one-half  inch;  and 

(2)  Be  over  the  hose  and  the  spud, 
pipe,  or  hose  fitting  and  not  less  than 
one-half  inch  from  the  end  of  the  hose. 

§  183.566     Fuel  pump«:  placement. 

Each  fuel  pump  must  be  on  the  engine 
it  serves  or  within  12  inches  of  the  en- 
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gine,  unless  it  is  a  fuel  pump  used  to 
transfer  fuel  between  tanks. 

§  183.568      Anti-siphon  protection. 

Each  fuel  line  from  the  fuel  tank  to 
the  fuel  inlet  cormection  on  the  car- 
buretor must — 

(a)  Be  above  the  level  of  the  tank  top; 
or 

(b)  Have  an  anti-siphon  device  or  an 
electrically  operated  fuel  stop  valve — 

(i)   at  the  tank  withdrawal  fitting;  or 
(ii)  installed  so  the  line  from  the  fuel 
tank  is  above  the  top  of  the  tank. 

§  183.570     Fuel  filters  and  strainers:  in- 
stallation. 

Each  fuel  filter  and  strainer  must  ^  be 
supported  on  the  engine  or  boat  struc- 
ture independent  from  its  fuel  line  con- 
nections, unless  the  fuel  filter  or  strainer 
is  inside  a  fuel  tank. 

§  183.572     Grounding. 

Each  metallic  component  of  the  fuel 
fill  system  and  fuel  tank  which  is  in  con- 
tact with  fuel  must  be  statically  grounded 
so  that  the  resistance  between  the 
ground  and  each  metallic  component  of 
the  fuel  fill  system  and  fuel  tank  is  less 
than  100  ohms. 

Tests 

§  183.580     Static  pressure  test   for  fuel 
tanks. 

A  fuel  tank  is  tested  by  performing 
the  following  procedures  in  the  follow- 
ing order: 

(a)  Fill  the  tank  with  air  or  inert  gas 
to  the  pressure  marked  on  the  tank  label 
under  §  183.514(b)  (5) .  The  pressure  is 
measured  by  a  calibrated  pressure  gauge 
with  a  pressure  range  not  exceeding 
three  times  the  test  pressure  required  by 
this  paragraph  or  by  a  manometer. 

(b)  Examine  each  tank  fitting  and 
seam  for  leaks  using  a  leak  detection 
method  other  than  the  pressure  drop 
method. 

§  183.582      Static   pressure   test  for   fuel 
systems. 

A  fuel  system  is  tested  by  performing 
the  following  procedures  in  the  follow- 
ing order : 

(a)  Fill  the  portion  of  the  system  that 
is  between  the  fuel  line  connection  at 
the  carburetor  and  the  fill  and  vent 
fitting  <fn  the  boat  with  air  or  inert 
gas  to  the  greater  of  the  following  pres- 
sures: 

<1)  Three  PSIG. 

(2)  One  and  one-half  times  the  pres- 
sure created  at  the  lowest  point  in  the 
fuel  system  when  the  fill  or  vent  line, 
whichever  is  lower  in  height,  is  filled  to 
its  top  with  fuel. 

(b)  Read  the  pressure.  The  pressure  is 
measured  by  a  calibrated  pressure  gauge 
with  a  pressure  range  not  exceeding 
three  times  the  test  pressure  required  by 
this  paragraph  or  by  a  manometer. 

(c)  Wait  at  least  five  minutes  and 
thereafter  wait  one  additional  minute 
for  each  10  gallon  increment,  or  frac- 
tion thereof,  in  the  tank's  capacity 
greater  than  50  gallons. 


(d)  Read  the  pressure  in  accordance 
with  paragraph  (b)  of  this  section.  A 
pressure  drop  measured  at  the  end  of  the 
time  required  by  paragraph  (c)  of  this 
section  is  due  to  leakage. 

(e>  If  no  pressure  drop  is  measured  by 
the  manometer  or  pressure  gadge,  then 
while  tiie  system  remains  pressurized, 
examine  each  fuel  fitting,  joint,  and  con- 
nection except  each  connection  at  flill 
and  vent  fittings  for  leaks,  using  a  leak 
detection  method  other  than  the  pres- 
sure drop  method. 

§  183.584     Shock  test. 

A  fuel  tank  is  tested  by  performing 
the  following  procedures  in  the  follow- 
ing order: 

(a)  Perform  the  static  pressure  test 
under  5  183.580. 

(b)  If  the  tank  is  non-metallic,  fill  it 
to  capacity  with  a  gasoline  that  has  at 
least  a  50  percent  aromatic  content. 
Keep  the  fuel  in  the  tank  at  21°  C  or 
higher  for  30  days  prior  to  testing. 

(c)  Mount  the  tank  to  the  platform 
of  an  impact  test  machine. 

'd)  Fill  the  tank  to  capacity  with 
water. 

(e >  Apply  one  of  the  following  acceler- 
ations within  three  inches  of  the  center 
of  the  horizontal  mounting  surface  of  the 
tank.  The  duration  of  each  vertical  ac- 
celeration pulse  is  measured  at  the  base 
of  the  shock  envelope. 

(1)  If  the  tank  is  not  labeled  imder 
§  183.514(b)  (8)  for  installation  aft  of  the 
half  length  of  the  boat,  apply  1000  cycles 
of  25g  vertical  accelerations  at  a  rate  of 
80  cycles  or  less  per  minute.  The  dura- 
tion of  the  acceleration  pulse  must  be  be- 
tween six  and  14  milliseconds. 

(2)  If  the  tank  is  manufactvired  for 
installation  with  its  center  of  gravity  aft 
of  the  half  length  of  the  boat,  apply  1000 
cycles  of  15g  vertical  accelerations  at  a 
rate  of  80  cycles  or  less  per  minute.  The 
duration  of  the  shock  pulse  must  be  be- 
tween six  and  14  milliseconds. 

(f)  Perform  the  static  pressure  test 
under  §  183.580. 

§  183.586     Pressure  impulse  test. 

A  fuel  tank  is  tested  by  performing 
the  f oUowmg  procedures  in  the  following 
order: 

(a)  Perform  the  static  pressure  test 
under  5  183.580. 

(b)  If  the  tank  is  non-metallic,  fill  jt 
to  capacity  with  a  gasoline  that  has  at 
least  a  50  percent  aromatic  content. 
Keep  the  fuel  in  the  tank  at  21°  C  or 
higher  for  30  days  prior  to  testing. 

(c)  Mount  the  tank  on  a  test  platform. 

(d)  Pill  the  tank  to  capacity  with 
water. 

(e)  Cap  and  seal  each  opening  in  the 
tank. 

(f )  Apply  25,000  cycles  of  pressure  im- 
pulse at  the  rate  of  no  more  than  15  im- 
pulses per  minute  varying  from  zero  to 
three  PSIG  to  zero  inside  the  tank  top 
from  a  regulated  source  of  air,  inert  gas, 
or  water. 

(g)  Perform  the  static  pressure  test 
under  §  183.580. 


§  183.588     Slosh  test. 

A  fuel  tank  is  tested  by  performing  the 
following  procedures  in  the  following 
order: 

(a)  Perform  the  static  pressure  test 
\mder  $  183.580. 

(b)  Perform  the  pressure  impulse  test 
under  !  183.586. 

(c)  Secure  the  tank  to  the  platform 
of  a  tank  rocker  assembly. 

<d)  Pill  the  tank  to  one-half  capacity 
with  water. 

(e)  Cap  and  seal  each  opening  in  the 
tank. 

( f )  Apply  500.000  cycles  of  rocking  mo- 
tion 15  degrees  to  each  side  of  the  tank 
centerline  at  the  rate  of  15  to  2QfCycles  a 
minute.  The  axis  of  rotation  of  the 
rocker  and  fuel  tank  must  be  perpendic- 
ular to  the  centerline  of  the  tank  length 
at  a  level  six  inches  or  less  above  or  be- 
low the  tank's  bottom. 

(g)  Perform  the  static  pressure  test 
under  !  183.580. 

§  183.590     Fire  test. 

(a)  A  piece  of  equipment  is  tested  im- 
der the  following  conditions  and  proce- 
dures: 

(1)  Fuel  stop  valves,  "USCG  Type  A" 
hoses,  clips,  straps,  and  hose  clamps  are 
tested  in  a  fire  chamber. 

(2)  Fuel  filters,  strainers,  pumps,  and 
carburetors  are  tested  in  a  fire  -chamber 
or  as  installed  on  the  engine. 

(3)  Fuel  tanks  must  be  tested  filled 
with  fuel  to  one-fourth  the  capacity 
marked  on  the  tank  in  a  fire  chamber  or 
in  an  actual  or  simulated  hull  section. 

(b)  Each  fire  test  is  conducted  with 
free  burning  heptane  and  the  component 
must  be  subjected  to  a  fjame  for  2Vi 
minutes. 

(c)  If  the  component  is  tested  in  a 
fire  chamber — 

(1)  The  temperature  within  one  inch 
of  the  c(Mnponent  must  be  at  least  648 °C 
sometime  during  the  2V2  minute  test; 

(2)  The  surface  of  the  heptane  must 
be  eight  to  10  inches  below  the  compo- 
nent being  tested;  and 

(3)  The  heptane  must  be  in  a  con- 
tainer that  is  large  enough  to  permit  the 
perimeter  of  the  top  surface  of  the  hep- 
tane to  extend  beyond  the  vertical  pro- 
jection of  the  perimeter  of  the  compo- 
nent being  tested. 

(d)  If  the  component  is  being  tested 
as  installed  on  an  engine,  heptane  suf- 
ficient to  bum  2',i  minutes  must  be 
poured  over  the  component  and  allowed 
to  run  into  a  fiat  bottomed  pan  under 
the  engine.  The  pan  must  be  large 
enotigh  to  permit  the  perimeter  of  the 
top  surface  of  the  heptane  to  extend  be- 
yond the  vertical  projection  of  the  pe- 
rimeter of  the  engine. 

(e)  If  a  fuel  tank  is  being  tested  in  an 
actual  or  simulated  hull  section,  the  ac- 
tual or  simulated  hull  section  must  be 
of  suflicient  size  to  contain  enough  hep- 
tane to  bum  for  2  '2  minutes  in  »  place 
adjacent  to  the  tank. 
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TKI*  33 — Navigation  and  l^vigabte  Waters 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

I  COD  74-77) 

PART  164 — NAVIGATION  SAFETY 
REGULATIONS 

Navigation  Procedures,  Testing,  and 
Equipment  Requirements 

The  purpose  of  these  amendments  to 
Title  33  of  the  Code  of  Federal  Regula- 
tions Is  to  add  a  new  Part  164  prescribing 
rules  for  navigation  procedures,  prelim- 
inary tests,  and  minimum  equipment 
for  vessels  of  1600  gross  tons  or  more 
when  operating  on  the  navigable  waters 
of  the  united  States,  except  the  Panama 
Canal  and  St.  LAwrence  Seaway. 

On  page  18766  of  the  Fxoebal  RecisTEit 
of  May  6.  1976,  the  Coast  Ouard  pub- 
lished a  notice  of  proposed  rulemaking 
for  these  amendments.  Operation  of  ves- 
sels that  are  as  large  as  1600  gross  tons  or 
more  within  coastal  and  harbor  regions, 
where  80  percent  of  vessel  casualties  oc- 
cur, regularly  creates  hazardous  condi- 
tions with  rislcs  to  persons,  property, 
and  the  environment,  especially  if  proper 
navigation  procedures  are  not  followed, 
essential  vessel  equipment  Is  not  operat- 
ing properly,  or  a  vessel  does  not  have 
necessary  equipment.  As  discussed  in  the 
preamble  of  the  proposal,  most  vessels 
follow  proper  procedures,  have  the  neces- 
sary equipment,  and  keep  that  equipment 
operating  properly.  It  is  those  vessels 
that  do  not  follow  proper  procedures  or 
do  not  have  properly  operating,  neces- 
sary equipment  that  aggravate  the  haz- 
ard, "nie  hazard  Is  compoimded  not  only 
by  the  recrurring  problems  of  reduced 
visibility,  adverse  weather,  and  vessel 
congestion,  but  by  the  increasing  sspeed 
and  size  of  vessels,  especially  when  carry- 
ing hazardous  cargoes  or  other  cargoes 
that  can  adversely  affect  the  environ- 
ment. The  number  of  vessels  involved  in 
reported  collisions,  rammlngs,  and 
groundings  is  increasing.  Vessel  casual- 
ties, such  as  those  Involving  the  Torrey 
Canyon,  the  Tamano.  the  Oregon  Stand- 
ard, and  certain  of  those  that  have  oc- 
curred in  Deconber  of  1978  and  Janu- 
ary of  1977.  might  not  have  occurred  if 
proper  navigation  procedures  had  been 
followed  or  if  the  vessels  had  had  prop- 
erly operating  essential  equipment.  The 
purpose  of  these  amendments  is  to  pre- 
voit  future  casualties  by  requiring,  for 
those  l8u-ger  vessels,  that  proper  naviga- 
tion procedures  are  followed,  that  neces' 
sary  equipment  is  on  board,  and  that  all 
essential  equipment  is  operating  when 
those  vessels  are  navigating  in  the  coastal 
waters  and  haitwrs  of  the  United  States. 

Tlie  public  was  Invited  to  comment  in 
writing  on  the  proposed  rules  from  May  6, 
1976,  through  August  6,  1976,  and  at  pub- 
lic hearings  in  Washington,  D.C.  on 
June  11.  1976,  and  in  San  Francisco. 
California  on  June  17,  1976.  A  discussion 
of  comments  received  and  changes  in  the 
proposed  rules  follows. 

Oeneral  comrnents:  Fifteen  comment- 
ers  suggested  that  more  and  better  train- 
ing, not  regiilatlon,  is  needed.  More  and 
better  training  is  desirable  and  the  Coast 


RULES  AND  REGULATIONS 

Guard  is  considering  many  ways  to  help 
improve  it;  howferer,  that  training  would 
not  preclude  the  need  for  the  proper 
navigational  procedures  and  vessel  eguip- 
ment  that  these  amendments  adaress. 
Furthermore,  these  rules  do  apply  to  the 
large  number  of  foreign  flag  vessels  op^ 
erating  within  our  navigable  waters, 
while  licensing  and  certification  require- 
ments, including  training,  promulgated 
by  the  Coast  Guard  now  do  not.  Five 
commenters  recommended  increasing  the 
difficulty  of  license  exams  or  establish- 
ing a  higher  license,  such  as  the  United 
Kingdom's  "Extra  Master".  The  Coast 
Guard  is  considering  these  recommenda- 
tions for  possible  future  action. 

Ten  commenters  stated  that  the  pro- 
posal includes  nothing  that  is  not  already 
addressed  in  statute  or  regulation.  The 
rules  In  this  new  part  require  naviga- 
tion procedures  that  are  not  included  in 
the  statutory  "rules  of  the  road."  The 
rules  also  require  equipment  for  all  U.S. 
and  foreign  vessels  of  1600  gross  tons  or 
more  that  is  not  required  under  statute 
or  other  regulations  for  all  those  ves- 
sels and  under  all  the  operating  condi- 
tions to  which  this  part  applies.  Some 
of  the  proposed  rules,  such  as  those  for 
lights,  day  signals,  and  fog  signals,  were 
duplicative  and  have  not  been  Included 
in  these  final  rules. 

One  commenter  stated  that  the  pro- 
posed operating  procedures  would  re- 
strict a  master's  use  of  good  judgment. 
The  operating  procedures  in  these 
amendments  are  safe  operating  proce- 
dures that  most  masters  follow.  If  these' 
rules  are  restrictive,  the  restriction  ap- 
plies to  those  few  masters  who  in  the 
past  have  not  followed  these  minimally 
safe  practices. 

As  one  commenter  observed,  most  ves- 
sels that  operate  exclusively  upon  rivers 
will  not  be  affected  by  these  rules  because 
they  are  smaller  than  1600  gross  tons. 

One  commenter  suggested  that  the 
Coast  Ouard  should  require,  instead  of 
the  rules  in  this  part,  that  shipping  com- 
panies issue  an  operating  manual.  Al- 
though an  operating  manual  consistent 
with  these  rules  might  be  desirable,  a 
rule  requiring  it  could  be  applicable  only 
to  n.S.  ccHnpanies  and  would  not  be  as 
comprehensive  as  these  amendments,  es- 
pecially the  equipment  requirements,  nor 
have  the  force  of  regulations. 

Several  commoiters  stated  that  some 
of  the  rules  were  vague.  Some  of  the 
rules  do  not  Include  detailed  standards 
because  all  of  the  practical  varlaWes  are 
not  quantifiable.  Thpee  rules  that  could 
be  more  detailed  have  been  changed, 
such  as  a  detailed  description  of  the 
maneuvering  information  that  is  re- 
quired under  paragraph  (g)  of  §  164.35. 
paragraph  (f )  of  the  proposal. 

Section  164.01  Applicability.  Nino 
commenters  requested  a  definition  of 
"navigable  waters  of  the  United  States." 
"Navigable  waters  of  the  United  States" 
is  defined  In  33  CFR  2.05-25. 

Applicability  to  tug  and  barge  combi- 
nations that  have  large  aggregate  ton- 
nages was  suggested  by  seven  commen- 
ters, to  tugs  and  towing  vessels  by  five 
commenters.  to  all  vessels  by  one  com- 


menter, and  to  small  passenger  vessels  by 
one  commenter.  These  regulations  are 
not  appropriate  for  all  of  the  vessels  in 
each  of  those  classifications.  The  Coast 
Guard  is  considering  regulations  for  these 
vessels  that  would  be  the  subject  of 
separate  rulemaking  actions. 

Section  164.11  Navigation  underway: 
general.  Ten  commenters  stated  that  the 
proposed  operating  procedures  would 
create  a  heavy  workload  that  would  re- 
quire additional  manning.  Changes  In 
this  section,  which  are  discussed  latCT  in 
this  preamble,  should  eliminate  the  need 
for  any  imnecessary  manning  in  addition 
to  that  normally  required  upon  vess^  to 
which  these  rules  apply. 

Two  commenters  suggested  that  the 
rules  be  published  as  a  code  of  naviga- 
tional practices  and  not  as  mandatory 
regulations.  As  stated  at  the  beginning  of 
this  preamble,  the  navigation  procedures 
in  these  rules  are  followed  by  most  mas- 
ters. The  Coast  Giiard  is  making  them 
mandatory,  instead  of  publishing  a  vol- 
untary code,  to  reach  those  who  now  do 
not  follow  good  navigation  procedures. 

One  commenter  stated  that  the  regula- 
tion requires  the  master  or  person  in 
charge  to  be  guarantor  of  compliance 
and  that  he  could  not  always,  in  his 
capacity,  ensure  cotni^lance.  The  Coast 
Guard  agrees  that  this  would  be  espe- 
cially true  for  equipment  requirements. 
Therefore,  the  final  rule  te  changed  to  in- 
clude the  "owner"  of  the  vessel  as  an  en- 
surer  of  compliance.  Although  this 
change  is  included  in  these  amendments, 
any  interested  person  may  submit  wrlt- 
texi  c(Mnments  on  this  particular  change 
to  the  Commandant  (G-CMC/81),  UJB. 
Coast  Guard,  Washington,  D.C.  20590. 
Each  person  submitting  a  comment 
should  include  his  name,  address,  iden- 
tify the  notice  (CGD  74-77).  and  give 
reasons  in  support  of  his  c<Mnments.  The 
Coast  Guard  will  consider  comments  re- 
ceived before  May  2,  1977  and  may 
change  the  requirement  in  light  of  them. 
Copies  of  the  comments  received  wlU  be 
available  for  examination  in  Room  8117, 
Department  of  Transportation,  Nassif 
Building,  400  Seventh  Street,  S.W., 
WashlngUm.  D.C. 

SecUon  164.1l(.a).  Six  commenters  re- 
quested a  definition  of  "adequate  nimi- 
ber"  of  persons  required  to  constantly 
man  the  wheelhouse  to  direct  and  control 
the  movement  ox  the  vessel  and  fix  the 
vessel's  position.  The  intent  of  the  para- 
graph is  that  the  wheelhouse  be  "con- 
stantly manned"  and  that  those  func- 
tions be  performed.  Because  of  the  vari- 
ety of  vessels  to  which  this  part  applies, 
quantitative  definition  of  "adequate 
number"  is  not  practical.  Therefore,  to 
avoid  confusion,  the  phrase  "adequate 
number"  is  deleted. 

Section  164.1  Kb).  This  pcutigraph  re- 
quires the  owner,  master,  or  person  in 
charge  to  ensure  that  i>ersons  performing 
the  duties  reqiiired  imder  paragra];^  (a) 
be  competent.  Six  commenters  stated 
that  the  Coast  Guard  is  responsible  for 
ensuring  competency  through  licensing 
and  certification.  "Competent"  means 
more  than  qualified  through  licensing 
and  certification.  It  also  means  physical 
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and  mental  capacity  to  do  the  job  at  the 
time  the  person  assumes  the  duty. 

Section  164.11 'c>  in  the  proposal.  This 
paragraph  would  have  required  the  ves- 
sel's position  to  be  fixed  every  15  min- 
utes. After  further  consideration,  the 
Coast  Guard  has  determined  that  this 
would  not  be  practicable  in  all  naviga- 
ble waters.  Therefore,  it  is  not  included 
in  this  final  rule. 

Section  164.11  (d.  This  was  paragraph 

(d)  of  the  proposal  which  would  have 
required  the  plotting  of  the  vessel's  posi- 
tion at  each  fix  and  the  revised  track 
on  a  chart  of  the  area  and  that  the  per- 
son directing  the  movement  of  the  vessel 
is  informed  of  the  vessel's  position.  Ten 
commenters  stated  that  compliance 
would  not  be  possible  at  present  manning 
levels.  Ten  more  commenters  stated  that 
the  requirement  is  superfluous  on  rivers 
and  in  channels.  Pour  others  said  this 
plotting  would  distract  watch  officers 
who  are  performing  other  duties.  It  is 
necessary  for  safety  that  the  appropriate 
vessel's  officers  be  aware  of  the  vessel's 
position  to  supplement  the  functioning 
of  a  pilot ;  however,  the  Coast  Guard  has 
determined  that  the  plotting  of  the  track 
is  urmecessarily  burdensome  in  consid- 
eration of  oractical  manning  levels  and 
the  necessities  of  other  duties.  There- 
fore, the  track  plotting  requirement  Is 
not  included  in  the  final  rule. 

Section  164.11  (d.) .  This  was  paragraph 

(e)  in  the  proposal.  This  paragraph  does 
not  require  speciflc  navigation  eouip- 
ment,  but  reaulres  the  use  of  the  elec- 
tronic and  other  navigational  equipment 
that  is  on  a  vessel  plus  geograohic  refer- 
ence points  and  hydrographic  contours 
for  fixing  positions.  It  should  "be  read 
with  the  next  paragraph  which  prohibits 
sole  reliance  on  buoys. 

Section  164.11(e).  This  was  paragraph 
(f^  in  the  DroTX)sal.  Eight  commenters 
suggested  that  buoys  should  be  used  to 
fix  a  position  if  no  other  aids  are  avail- 
able. Buovs  mav  be  used  to  establish  an 
estimated  Dosition  if  no  other  aids  are 
available:  however,  they  carmot  be  relied 
unon  to  establish  a  fix.  Pour  commenters 
suggested  that  the  Coa.st  Guard  snend 
more  monev  on  buov  maint.<»nance.  Three 
more  stated  that  several  buoys  could  be 
used  to  establish  a  flv.  As  stated  in  the 
note  to  this  paragraph  (e) ,  strong  cur- 
rents. hea\'y  sea-s.  ice.  and  coJlisions  with 
vessels  can  move.  sink,  or  set  adrift  a 
buov.  "SfM^nding  more  monev"  would  not 
solve  these  problems.  It  is  also  not  likely 
under  these  circumstances  tViat  several 
buovs  could  be  used  to  establish  a  fix. 
but  could  only  be  us»>d  to  establl.sh  nn 
estimated  position.  The  charted  position 
of  a  buoy  is  approximate. 

Section  164.11(e)  in  the  proposal.  This 
proposed  requirement,  to  maintain  a 
proper  lookout,  is  included  in  the  Fed- 
eral "rules  of  the  road",  which  are  appli- 
cable to  all  vessels.  Since  It  is  therefore 
redundant,  it  is  not  included  in  the  final 
rule. 

Section  164.11  (f^ .  This  was  paragraph 
(h)  in  the  proposal.  Four  commenters 
stated  that  the  requirement  to  evaluate 
each  closing  radar  contact  conflicts  with 
the  rFidar  Annex  to  the  Irtemational 
Regxilations  for  Preventing  Collisions  at 


Sea.  1960.  That  Annex  cautions  against 
reliance  solely  upon  "scanty  informa- 
tion" such  as  radar  contacts  and  states 
what  actions  should  be  taken  under  cer- 
tain circumstances.  Paragraph  (f)  of 
these  rules  requires  that  each  closing 
radar  contact  be  evaluated,  but  does  not 
require  sole  reliance  upon  radar  and 
does  not  suggest  what  action  should  be 
taken  once  a  contact  is  evaluated.  One 
commenter  stated  that  the  rule  was 
"pointless"  in  rivers  and  channels.  The 
rule  does  not  require  plotting  of  course, 
speed,  and  closest  point  of  approach  of 
closing  visual  or  radar  contacts,  which 
might  not  be  effective  in  rivers  and  chan- 
nels. The  rule  does  require  that  the  per- 
son directing  the  vessel's  movement  be 
aware  of  the  actions  of  those  contacts 
and  the  evaluation  of  how  they  may 
affect  the  navigation  of  that  person's 
vessel. 

Secfton  164.11  ig)  and  (h) .  These  were 
paragraoh  (i)  and  (ji  in  the  proposal. 
These  rules  require  that  rudder,  engine 
speed,  and  direction  orders  be  executed 
as  given.  One  commenter  stated  that 
these  rules  would  not  prevent  errors. 
Another  cormnenter  suggested  that  the 
requirement  should  be  that  the  person 
directing  the  vessel's  movement  have  a 
"positive  indication"  of  proper  execu- 
tion. The  intent  of  the  rule  is  that  the 
person  directing  the  vessel's  movement 
does  what  is  necessary  to  ensure  that 
these  orders  are  being  executed  correctly, 
such  as  watching  the  direction  the 
helmsman  turns  the  wheel,  the  rudder 
angle  indicator,  and  the  engine  order 
telegraph,  so  that  person  can  respond  im- 
mediately to  correct  any  error  being 
made.  Some  "positive  indications,"  such 
as  the  movement  of  the  vessel's  head  or 
change  in  vessel  speed  or  engine  vibra- 
tions, may  not  occur  in  time  for  correc- 
tion of  an  error,  especially  on  "very- 
large"  vessels. 

One  commenter  suggested  that  the 
eng:ine  speed  and  direction  orders  be 
given  using  terms  such  as  "ahead  one- 
third"  instead  of  terms  such  as  "slow 
ahead."  because  there  is  less  chance  that 
the  orders  would  be  heard  incorrectly.  Ap- 
plication to  foreign  vessels  to  which  this 
part  applies  of  a  rule  requiring  the  use  of 
this  specific  terminology  would  not  be 
practicable. 

Section  164.11  ii).  This  was  paragraph 
(k)  in  the  proposal.  One  commenter 
stated  the  requirement  that  magnetic 
variation  and  deviation  be  known  and 
correctly  applied  was  "ridiculous"  be- 
cause the  deviation  changes  can  be  so 
frequent.  A  survey  of  300  randomly 
selected  vessels  showed  that  the  deviation 
tables  on  many  of  these  vessels  were  so 
out  of  date  that  the  tables  were  of  litUe 
use.  The  intent  of  this  requirement  is 
that  a  person  directing  the  movement 
of  a  vessel  be  aware  of  the  vessel's  devia- 
tion. If  that  person  has  reasonably  up  to 
date  tables  or  acts  to  verify  deviation, 
such  as  by  gyrocompass  or  celestial  com- 
parison, the  requirement  of  this  para- 
graph would  be  met  and  the  safe  naviga- 
tion of  the  vessel  enhanced. 

Section  164.11{j>.  This  was  paragraph 
<  1 1  in  the  proposal  which  would  have  re- 
quired a  qualified  person  to  be  at  the 


steering  position  at  all  times.  Six  com- 
menters stated  that  requiring  the  person 
to  be  at  the  steering  position  when  a 
vessel  was  on  automatic  pilot  was  un- 
reasonable. In  light  of  this  comment,  the 
final  rule  requires  only  that  the  person 
be  in  the  wheelhouse  at  all  times.  "Quali- 
fiea  person"  has  been  changed  to  "com- 
petent" for  the  same  reasons  discussed 
earlier  in  this  preamble  for  paragraph 
I  a)  of  this  section. 

Section  164. lUk).  This  was  paragraph 
im>  in  the  proposal.  This  paragraph  re- 
quires a  master  and  pilot  conference  to 
familiarize  the  pilot  with  the  vessel  be- 
cause, although  a  pilot  may  be  familiar 
with  the  type  of  vessel,  each  vessel  has 
its  own  characteristics  that  often  change 
with  draft,  trim,  and  speed.  Furthermore, 
the  pilot  may  not  be  familiar  with  the 
bridge  layout  and  equipn^Knt  and  it 
would  be  too  late  to  leam  uiese  things 
when  risk  of  collision  exists.  Two  com- 
menters thought  that  the  requirement 
was  too  vague.  The  paragraph  is  a  clear 
expression  of  the  intent  of  the  require- 
ment as  just  discussed.  Further  detail 
would  be  impractical  because  of  the  great 
variety  of  vessels  to  which  this  part  ap- 
plies. Three  commenters  asked  about 
possible  language  barrier  problems.  If  the 
pilot  is  unable  to  communicate  somehow 
with  the  master,  the  Captain  of  the  Port 
should  be  contacted  imder  §  164.53  of  this 
new  part. 

Paragraph  (m)  i^2)  in  the  proposal, 
which  would  have  required  the  pilot  to 
inform  the  master  of  abnormal  char- 
acteristics of  the  area,  is  not  included 
in  this  final  rule.  It  may  be  the  subject 
of  a  separate  rulemaking  at  another 
time. 

Section  164.1UI) .  This  was  paragraph 
<nMn  the  proposal.  This  paragraph  re- 
quires the  person  directing  the  move- 
ment of  the  vessel  to  know  the  current 
velocity  and  direction  for  the  area.  One 
commenter  stated  that  river  current  pre- 
dictions are  often  inaccurate.  The  intent 
of  the  paragraph  is  that  the  person  di- 
recting the  movement  of  the  vessel  know 
as  much  about  current  velocity  and  di- 
rection as  is  possible. 

Section  164.11  ( m) .  This  was  paragrapih 
'0)  in  the  proposal.  One  commenter 
stated  that  the  predicted  set  and  drift 
are  unpredictable  upon  rivers.  Ihe  intent 
of  this  paragraph  is  that  the  person  di- 
recting the  movement  of  the  vessel  use 
whatever  data  on  current  that  is  availa- 
ble to  predict  set  and  drift. 

Section  164.11(n> .  Ihis  was  paragraph 
tp)  in  the  proposal.  The  words  "tidal 
value"  are  replaced  by  "tidal  state,"  as 
used  in  tide  tables,  to  clarify  the  intent 
of  the  paragraph. 

Section  164.11(g)  in  the  proposal.  This 
was  to  be  a  requirement  for  minimum  net 
bottom  clearance.  It  is  not  included  in 
this  final  rule,  but  is  to  be  the  subject  of 
a  futiu"e  rulemaking  action. 

Section  164.11(0) .  This  was  paragraph 
<ri  in  the  proposal.  It  requires  that  the 
vessels  anchors  be  ready  for  letting  go. 
Seven  commenters  suggested  that  ampli- 
cation of  the  rule  be  limited  to  waters 
that  are  shallow  enough  for  anchor  use. 
Trying  to  narrowly  define  areas  where  the 
rule  should  apply  would  be  impractical. 
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The  intent  of  the  rule  is  that  the  anchor 
be  ready  for  use  if  necessary,  such  as 
when  a  vessel  sheers  suddenly  into  an 
area  where  it  may  ground.  Nor  should  the 
rule  be  limited  to  confined  or  congested 
waters,  as  three  commenters  suggested, 
for  the  same  reason.  Six  persons  asked 
what  "ready  for  letting  go"  means. 
"Ready  for  letting  go"  means  that  stop- 
pers, covers,  jackasses,  and  similar  items 
are  removed  from  the  ground  t?ckle  and 
that  the  chain  be  rigged  for  quick  release. 
It  does  not  mean  that  the  anchor  should 
be  walked  out. 

Section  164.11  (s)  and  (t^  in  the  pro- 
posai.  These  proposed  requirements  were 
for  the  proper  display  of  lights  and  day 
signals  and  the  sounding  of  prooer  fog 
signals.  These  are  included  under  the 
Federal  "rules  of  the  road."  which  are 
applicable  to  all  vessels,  and  are  there- 
fore not  included  in  this  final  rule. 

Section  164.11  (p) .  This  was  paragraph 
fu>  in  the  prooosal.  Five  commenters 
suggested  that  the  Coast  Guard  coordi- 
nate this  rule  for  settinu  a  vessel's  speed 
with  the  new  Rule  6  of  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972.  The  Coast  Guard  has  done  so 
an^  the  ru'es  are  consistent.  Since  Rule  6 
applies  to  international  waters,  it  is  sup- 
plemented by  this  paragraph  fp> .  which 
is  more  ■appropriate  for  the  coastal  and 
Inland  waters  to  which  it  applies. 

Section  164.11(q) .  This  was  paragraph 
(V)  In  the  oropokal.  The  oropnsed  nara- 
graph.  in  part,  required  that  the  results 
of  the  tests  reoulred  under  5  164.25  be  re- 
corded in  the  vessel's  "pilot  house  log." 
Two  commenters  suggested  that  the  entry 
be  in  the  "deck  log."  The  intent  of  the 
rule  Is  simply  th^t  the  results  be  re- 
corded in  an  official  log  of  the  vessel.  To 
avoid  confusion,  the  words  "pilot  house" 
are  not  included  in  the  final  rule. 

Section  164. lUr^.  This  was  paragraph 
<w)  In  the  proposal.  This  paragraph  is 
the  requirement  that  equipment  re- 
quired by  this  new  part  be  maintained 
to  operable  condition.  Four  commenters 
suggested  a  "best  eflfort"  criterion.  Two 
others  stated  that  comoliance  is  not  al- 
ways pcssible  because  of  lack  of  oarts  and 
available  technical  ability.  One  com- 
menter  stated  that  rad^r,  gyro,  or  depth 
finder  malfunction  should  not  be  a  rea- 
son to  delay  departure  from  a  port  wh.ere 
there  are  inadequate  repair  facilities. 
Notwithstanding  these  considerations, 
the  intent  of  the  rule  is  that  this  neces- 
sary equipment  should  be  opera  ttog. 

Section  164.15  Navigation  underway: 
confined  or  congested  toaters  and  Section 
164.16  List  of  confined  or  congested 
toaters.  These  are  special  rules  for  the 
hazards  of  navigation  in  confined  or  con- 
gested waters.  The  substantive  rules  in 
§  164.15  are  promulgated  in  this  final  rule 
as  discussed  in  this  preamble.  The  practi- 
cal £u>plication  of  i  164.15.  however,  will 
not  occur  until  specific  geographic  areas 
in  which  they  would  apply  are  included 
under  i  164.16.  The  definition  of  "con- 
fined or  congested  waters."  as  requested 
by  nine  commenters.  would  be  implicit  in 
the  naming  of  those  waters.  Those  waters 
would  be  particularly  hazardous  because 
of  restricted  maneuvering  room  or  a  high 
volume  of  vessel  traffic.  The  Coast  Guard 
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will  conduct  separate  rulemaking  actions 
for  the  listing  of  specific  waters  under 
§  164.16.  A  discussion  of  the  rules  in 
§  164.15  follows. 

Section  164.15(a'>.  The  proposed  rule 
stated  that  propulsion  machinery  is  to  be 
in  the  "maneuvering  mode".  One  corn- 
men  ter  requested  a  definition  of  "ma« 
nuevering  mode."  To  clarify  the  intent 
of  the  requirement,  the  final  rule  requires 
propulsion  machiner>'  to  be  ready  to  "re- 
spond immediately  through  its  full 
operating  range." 

Section  164.15(b).  This  paragraph  re-» 
quires  that  the  engine  room  be  manned 
to  operate  the  propulsion  machinery  as 
required  imder  paragraph  (a)  of  the 
section.  Four  commenters  suggested  that 
vessels  that  are  designed  for  "un- 
manned" engine  rooms  be  exempted.  The 
intent  of  the  paragraph  is  to  require 
no  more  manning  than  is  necessary  to 
meet  paragraph  (a)  of  this  section. 
"Engtoe  room"  also  includes  the  main 
engine  control  station,  even  if  it  is  not 
physically  in  the  "engine  room," 

Section  164.15(c).  This  paragraph  re- 
quires the  availabiUtv  of  persons  to  an- 
chor the  vessel  rapldlv  in  an  emergency. 
One  commenter  suggested  that  vessels 
with  remote  control  of  anchors  be  ex- 
empted. II  there  is  remote  control  of 
anchors,  the  requirement  is  met  by  hav- 
ing persons  at  the  remote  control. 

Section  164.15  (d)  and  (e)  in  the  pro^ 
posal.  Paragraph  (d)  would  have  re- 
required  the  manning  of  the  steering 
engine  room  to  shift  steering  control 
from  the  pilot  house  to  the  steering  en- 
gine room.  Seventeen  commenters  stated 
that  the  requirement  would  be  ineffective 
because  a  steering  casualty  cannot  be 
so  remedied  quickly  enough.  In  light  of 
these  comments,  the  requirement  is  not 
tocluded  to  these  ftoal  rules  but  will  be 
considered  further.  Because  of  this,  par- 
agraph (e)  of  the  proposal,  which  would 
have  required  communication  between 
the  pilot  house  and  the  person  manning 
the  steertog  engme  room,  is  also  deleted. 

Section  164.15(d) .  This  was  paragraph 
(f )  in  the  proposal.  This  paragraph  pro- 
hibits the  use  of  the  automatic  pilot  de- 
vice to  conftoed  or  congested  waters. 
Two  commenters  stated  that  automatic 
pilot  is  better  than  manual  steertog  ig 
certain  situations.  One  suggested  that 
the  requirement  be  for  use  of  the  safest 
steertog  mode  for  a  particular  situation. 
One  commenter  stated  that  component 
failure  to  an  auto  pUot  often  causes  a 
sudden  sheer  and  that  to  confined  or 
coneested  waters,  there  may  be  no  time 
to  shift.  Furthermore,  he  stated  that 
many  componies  have  standtog  order* 
to  use  hand  steertog  to  "tight  quarters." 
The  last  commenter's  statements  are 
ron«istept  with  the  intent  of  the  rulp  and 
the  concept  of  the  confined  or  congested 
waters  in  which  it  would  aoplv.  The  par- 
agraph is  tocluded  in  this  final  rule. 

Section  164.17  of  the  proposal.  The 
proposal  stated  that  a  rule  for  tug  assist- 
ance to  confined  waters  would  be  devel* 
(^led.  This  is  to  be  the  subject  of  a  future 
rulemaking  action. 

Section  164.19  Requirements  for  ves- 
sels at  anchor.  To  be  chronologically  con- 


sistent, paragraphs  (a)  and  (b)  of  the 
proposal  are  toterchanged  to  this  final 
rule. 

Section  164.19(a) .  This  was  paragraph 
(b)  to  the  proposal.  This  paragraph  re- 
quires the  mamtenance  of  a  proper  an- 
chor watch.  The  proposed  wordtog  was 
"lookout".  "Anchor  watch"  replaces  it 
in  this  ftoal  rule  to  agreement  with  a 
comment,  which  stated  that  "anchor 
watch"  was  more  appropriate. 

Section  164.19(c).  This  paragraph 
combines  paragraphs  (c)  and  (d)  to  the 
notice.  One  commenter  stated  that  veer- 
tog  chato  or  dropptog  a  second  anchor 
may  solve  the  problem  and  that  if  re- 
pairs are  Isetog  made  to  the  vessel  at 
anchor,  it  may  not  be  able  to  get  under- 
way. Depending  up)on  the  severity  of  con- 
ditions, veertog  chato  or  dropptog  a  sec- 
ond anchor  may  solve  an  anchor  drag- 
ging problem;  however,  if  conditions 
warrant,  the  vessel  should  be  ready  for 
getttog  underway  if  the  other  actions  do 
not  solve  the  problem.  If  the  vessel  has 
no  propulsion,  standby  tug  assistance 
may  be  appropriate. 

S-'ctinn  164.19  (e)  and  (/)  in  the  pro- 
posal. These  paragraphs  would  have  re- 
quired the  display  of  proper  light  and 
day  signals  and  soundtog  fog  signals 
while  at  anchor.  Stoce  these  are  already 
required  under  the  Federal  "rules  of  the 
road",  which  are  applicable  to  all  ves- 
sels, they  are  not  tocluded  to  this  final 
rule. 

Section  164.23  in  the  proposal.  This 
section  would  have  required  notification 
to  the  Captato  of  the  Port  or  the  Vessel 
Traffic  Service  of  an  area  before  getting 
underway  under  conditions  that  may  ab- 
normally affect  vessel  movement.  There 
were  27  comments  about  the  Impracti- 
cality  of  this  requirement.  After  consid- 
eration of  these  comments,  the  Coast 
Guard  has  determined  that  the  practical 
value  of  this  requirement  is  outweighed 
by  its  impractical  aspects  and  it  Is  not 
tocluded  in  this  final  rule. 

Section  164.25  Tests  before  entering 
or  getting  underway.  Five  commenters 
stated  that  the  equipment  tests  required 
by  this  section  are  normal  practice  on 
"well-run"  vessels  and  one  conmienter 
stated  that  the  requirements  are  already 
included  in  parts  of  46  CFR.  The  intent 
of  the  section  is  that  these  tests  also  be 
made  on  all  those  vessels  to  which  this 
new  part  applies  and  not  just  the  vessels 
to  which  the  requirements  to  46  CFR 
apply.  46  CFR  is  being  amended  to  be 
consistent  with  this  new  rule.  One  com- 
menter stated  that  compliance  with  this 
requirement  is  "impossible"  for  short  m- 
land  or  coastal  voyages.  These  tests  are 
as  necessary  for  vessels  of  1.600  or  more 
gross  tons  that  maKe  short  Inland  or 
coastal  voyages,  such  as  between  Phila- 
delphia and  Baltimore,  as  they  are  for 
vessels  that  make  longer  voysiges.  If  this 
seems  Impractical  for  a  particular  vessel, 
the  Captain  of  the  Port  should  be  con- 
tacted under  the  requirements  of  §  164.55 
of  this  new  part. 

Section  164.25(a).  This  paragraph  re- 
quires the  testing  of  primary  and  sec- 
ondary steering  gear.  One  commenter 
stated  that  careful  inspection  by  a  chief 
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engineer  or  other  qualified  person  would 
be  sufficient.  Visual  inspection  does  not 
always  disclose  whether  the  system  will 
fail  and  is  less  reliable  than  actual  test- 
ing. One  commenter  suggested  that  test- 
tog  a  "trick  wheel"  is  not  practical  while 
a  vessel  is  underway.  If  this  system  is 
the  only  backup  steertog  system,  the  test 
is  necessary.  Vessels  to  which  this  new 
part  applies  usually  have  at  least  two 
means  of  steertog.  To  enhance  safe  navi- 
gation, both  should  be  tested  to  ensure 
that  they  are  operable. 

Section  164.25(b).  This  paragraph  re- 
quires the  testing  of  internal  vessel  con- 
trol communications  and  vessel  control 
alarms.  One  commenter  suggested  that 
this  apply  only  when  necessary  for  safe 
maneuvering.  These  svstems  should  be 
ready  for  all  circumstances,  includtog 
the  unforeseen,  for  the  purposes  of  safe 
navigation.  One  commenter  stated  that 
"all"  of  these  svstems  on  a  highly  auto- 
mated vessel  is  a  large  nimiber.  Never- 
theless, it  is  necessary  for  the  purposes 
of  safe  navigation  that  these  systems 
operate  properly. 

Section  164.25(c).  The  proposed  para- 
graph (c)  required  the  testtog  of  "each 
emergency  generator  for  at  least  fifteen 
minutes."  Four  commenters  stated  that 
once  a  week  is  sufficient.  These  are  criti- 
cal systems  and  whether  or  not  thev  are 
worktog  should  be  known  at  the  time  of 
actual  vessel  operation.  Since  the  totent 
of  the  section  is  that  there  be  a  second 
working  electrical  power  source,  the  final 
rule  allows  a  standby  or  emergency  gen- 
erator. One  commenter  correctly  sug- 
gested that,  tostead  of  a  fifteen  minute 
requirement,  the  test  be  as  long  as  nec- 
essary to  show  proper  functiontog.  to- 
cluding  steady  state  temperature  and 
pressure  readtogs.  The  final  wording  has 
been  changed  accordingly. 

Section  164.25(d).  One  commenter 
suggested  that  this  requirement  for  the 
testing  of  storage  batteries  for  emergency 
lighting  and  power  systems  to  vessel  con- 
trol and  propulsion  machmery  spaces  not 
apply  to  vessels  for  which  there  is  a 
regular  testing  program.  The  necessity 
of  testing  these  critical  systems  at  the 
time  of  entering  or  getting  underway  to 
the  navigable  waters  of  the  United  States 
is  as  disciissed  for  the  systems  required 
under  paragraphs  (a)  through  (c)  of 
this  section. 

Section  164.25^ e).  This  paragraph  re- 
quires the  testtog  of  mam  propulsion 
machtoery,  ahead  and  astern.  Five  com- 
menters stated  that  backing  engtoes  to 
coastal  waters  might  be  dangerous.  The 
Coast  Guard  assumes  that  reasonable 
masters  would  not  do  this  test  where  it 
might  be  dangerous,  such  as  to  close 
proximity  to  other  vessels.  Two  com- 
menters suggested  that  the  machtoery 
be  required  to  be  tested  only  as  is  neces- 
sary to  show  that  it  can  respond.  That 
would  meet  the  paragraph's  reauirement. 
One  commenter  suggested  that  the  back- 
tog  test  of  the  engines  be  made  when  the 
vessel  slows  to  pick  up  a  pilot.  This  ma- 
chinery must  be  tested,  both  ahead  and 
astern,  before  entering  the  navigable 
waters  of  the  United  States,  which  is 
consistent  with  the  totent  of  all  the  regu- 


lations to  this  new  part  as  discussed  to 
the  begtontog  of -this  preamble. 

Section  164.30  Charts,  publications, 
and  equipment:  general.  This  section 
prohibits  the  operation  of  a  vessel  by  any 
person  unless  the  vessel  has  the  charts, 
publications,  and  equipment  as  required 
by  §§  164.33  through  164.37  of  this  new 
part.  Six  commenters  suggested  a  "due 
diligence"  criterion  for  this  requirement. 
That  concept  is  reasonably  tocluded  un- 
der the  charts  and  publication  require- 
ments in  §  164.33  sis  this  section  is  re- 
wTitten  to  this  ftoal  rule. 

Section  164  33  Charts  and  publica- 
tions. Seven  commenters  stated  that  the 
requirement  to  have  the  'most  recently 
published"  charts  under  paragraph  (&) 
(V  is  unreasonable  under  the  present 
distribution  s^'stem.  Three  commenters 
stated  the  same  for  the  requirement  un- 
der paragraph  (a)(2>  to  have  the  "cur- 
rent" copy  of  the  listed  pubhcations. 
Accordmglv.  the  re<iuirements  are 
changed  to  require  the  "most  recently 
published  and  available"  charts  and  the 
"most  recent,  available  •  *  ••'  copy  of 
the  publications.        - 

Section  164.35  Equipment :  all  vessels. 
Seventeen  commenters  suggested  that 
there  be  a  requirement  for  "colhsion 
avoidance"  device.  Five  commenters  sug- 
gested a  Loran  C  requirement  for  "large" 
vessels.  Both  will  be  the  subject  of  a 
rulemaking  action  to  the  near  future. 
Two  commenters  suggested  that  radio 
direction  finding  equipment  be  required. 
This  equipment  is  now  required  for  cer- 
tato  U.S.  vessels.  The  Coast  Guard  is 
considering  requirtog  it  for  all  vessels  of 
1600  or  more  gross  tons  operattog  on  the 
navigable  waters  of  the  United  States. 

Four  commenters  suggested  that  the 
burden  of  compliance  for  these  equip- 
ment requirements  be  affirmatively 
placed  ur>on  vessel  owners.  Under  the 
requirement  of  §  164.30  of  this  new  part, 
if  the  owner,  through  his  action  or  gen- 
eral policy,  can  reasonably  be  expected 
to  ensure  that  the  requirements  of  this 
equipment  section  are  met.  then  the 
burden  of  compliance  would  be  upon  the 
owner. 

Section  164.35(a).  This  paragraph  re- 
quires a  martoe  radar  system  for  surface 
navigation.  Pour  commenters  suggested 
the  requirement  of  gvro  stabilization 
with  north  up  capability.  Three  com- 
menters suggested  the  requirement  of 
refiection  plotters.  One  comment  sug- 
gested the  requirement  of  a  mtoimum 
16  inch  Plan  Position  Indicator  (PPI) 
scope  with  moveable  range  rings.  The 
Coast  Guard  has  determtoed  that  these 
types  of  specifications  are  unnecessary 
at  this  time  and  that  the  usual  radars 
that  are  available  are  jgufflcient  for  basic 
navigational  safety.  If  further  experience 
shows  that  more  specification  is  neces- 
sary, the  Coast  Guard  would  conduct 
appropriate  rulemaktog  actions. 

Section  164.35(b).  This  paragraph  re- 
quires an  illimiinated  magnetic  steering 
compass.  Two  commenters  stated  that 
many  inland  vessels  do  not  use  a  com- 
pass. As  stated  earlier  to  this  preamble, 
this  part  does  not  apply  to  most  inland 
vessels  because  they  are  not  1600  gross 


tons  or  more.  If  an  toland  vessel  is  of 
1600  gross  tons  or  more  and  the  compass 
is  unnecessary  for  that  vessel,  a  devia- 
tion may  be  requested  under  the  require- 
ments of  $  164.55  of  this  new  part. 

Section  164.35(c).  This  paragraph  re- 
quires a  current  magnetic  compass  devia- 
tion table  or  graph  or  compass  ccxnpari- 
son  record  for  the  steering  compass.  The 
comments  on  this  requirement  are  dis- 
cussed earlier  to  this  preamble  for 
§  164.11(i). 

Section  164.35  (d>  and  (e> .  These  were 
paragraph  (d)  to  the  proposal.  F\>r  clar- 
ity, the  two  requirements,  that  there  be 
a  gvrocompass  and  that  it  or  a  repeater 
be  illuminated  and  be  at  the  main  steer- 
ing stand,  are  divided  toto  two  para- 
graphs. 

Section  164J5(g).  This  was  paragraph 
(f>  to  the  proposal.  It  requires  the  dis- 
play of  maneuvertog  information  on  a 
fact  sheet  to  the  wheelhouse.  To  be  con- 
sistent «ith  a  similar  requirement  to  46 
CFR  35.20-40  and  to  clarify  the  totent  of 
the  requirement,  the  specific  information 
required  is  stated  to  the  paragraph  to 
this  final  rule. 

Section  164  35(h) .  This  was  paragraph 
<g)  to  the  proposal.  It  requires  an  echo 
sound'ng  device.  Two  commenters  stated 
that  the  requirement  was  unnecessary 
in  pilot  waters  and  two  other  comment- 
ers stated  that  it  was  urmecessary  for 
the  Great  Lakes.  It  is  as  important  to 
know  the  depth  of  water  to  these  waters 
as  it  is  in  any  others.  The  requirement 
is  unchanged. 

Section  164.35(i) .  This  was  paragraph 
(h^  in  the  proposal.  It  requires  a  device 
that  can  continuously  record  the  depth 
readtogs  of  a  vessel's  echo  .sounding  de- 
vice. Ntoe  commenters  stated  that  the 
device  seryes  no  navigational  purpose. 
The  recorder  is  useful  for  navigational 
purposes  as  a  valuable  positioning  de- 
vice. One  c(Mnn>enter  stated  that  the  re- 
ouirement  conflicted  with  IMCO  Resolu- 
tion A.224.  which  recommends  a  15  min- 
ute recording  capability.  The  require- 
ment is  that  the  device  be  one  that  can 
record  conttouously  and  not  a  require- 
ment that  it  run  conttouously. 

Section  164.35(j)  in  the  proposal.  This 
paragraph  would  have  required  an  illu- 
mmated  device  that  displays  vessel  speed, 
such  as  a  pitometer  log.  revolutions -per- 
minute  counter  with  speed  equivalent 
table,  or  a  direct  read  out  device,  such 
as  a  doppler  indicator.  Two  commenters 
stated  that  such  a  device  would  not  be 
useful  on  rivers.  One  commenter  sug- 
gested that  direct  readtog  todicators. 
such  as  dopplers,  be  required  on  "large" 
vessels.  After  consideration  of  these 
comments  and  the  facts  that  pitometer 
log  swords  would  not  be  extended  to 
shallow  waters  and  revolutlons-per- 
mtoute  coimters  and  sjjeed  equivalent 
tables  are  only  valid  in  a  steady  state 
situation.  tJie  Coast  Guard  has  deter- 
mtoed that  the  requirement  is  insufficient 
as  proposed.  Because  of  the  potential 
value  of  a  direct  speed  indicating  device, 
the  Co&t  Guard  is  considering  it  as  the 
subject  of  a  future  rulemaking  action 
after  more  study;  however,  the  require- 
ment is  not  tocluded  to  this  final  rule. 
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Section  164.37  in  the  proposal.  This 
proposed  section  would  have  required 
two  marine  radar  systems  on  vessels  of 
10.000  or  more  gross  tons.  As  stated  in 
the  discussion  of  I  164.35  in  this  pre- 
amble, "collision  avoidance"  devices  for 
vessels  of  10,000  or  more  gross  tons  will 
■  be  the  subject  of  a  rulemaking  action 
in  the  near  future.  Since  a  radar  system 
is  a  component  part  of  some  "collision 
avoidance"  devices,  this  proposed  re- 
quirement for  a  second  radar  is  not  in- 
cluded in  this  final  nile:  however,  if  after 
rulemaking  procedures  a  requirement  for 
collision  avoidance  devices  is  not  pro- 
mulgated as'  a  final  rule,  the  proposed  re- 
quirement for  a  second  radar  would  be 
reinstated. 

Section  164.39  in  the  proposal.  This 
proposed  section  would  have  required  an 
illuminated  rate  of  turn  Indicator  on 
vessels  of  35^000  gross  tons  or  more.  Two 
commenters  stated  that  the  device  was 
not  necessary  on  vessels  of  100,000  gross 
tons  or  more.  One  commenter  stated  that 
the  device  was  designed  for  use  on  rivers 
and  was  not  appropriate  for  seagoing 
vessels.  One  commenter  stated  that  the 
device  had  been  in^u£Qciently  accurate 
when  used  on  severad  of  his  vessels.  The 
Coast  Guard  has  determined  that,  al- 
though the  rate  of  turn  indicator  may  be 
useful  on  vessels  of  this  size,  further 
study  is  necessary  and  there  is  insuffi- 
cient basis  for  requiring  it  in  these  rules. 

Section  164.51  Deviatio  s  from  rules: 
emergency.  This  section  allows  emer- 
gency deviations  from  these  rules  to 
avoid  endangering  persons,  property,  or 
the  evironment.  Five  commenters 
stated  that  this  section  only  repeats  the 
substance  of  Rule  29  of  the  Interna- 
tional Regulations  for  Preventing  Col- 
lisions at  Sea.  1960.  and  Article  29  of  the 
statutory  inland  "rules  of  the  road"  (33 
U.S.C.  221).  Although  this  section  is 
consistent  with  those  provisiors,  it 
applies  specifically  to  the  rules  in  this 
new  part  and  not  just  to  general  naviga- 
tion practices  governed  by  the  interna- 
tional regulations  and  inland  "rules  of 
the  road."  Proposed  paragraph  (b)  of 
this  section  would  have  required  a  re- 
port of  any  deviation  under  this  section 
to  the  Captain  of  the  Port  or  Coast 
Ouard  District  Commander.  Two  com- 
menters stated  this  is  unnecessary  for 
brief  emergency  deviations.  In  light  of 
these  comments,  the  final  rule  is  changed 
to  require  J^is  report  for  only  the  fail- 
ure of  critical  navigation  equipment: 
the  radar,  gyrocompass,  echo  sounding 
device,  or  primary  steering  gear.  This 
requirement  is  in  paragraph  (b)  of  new 
S  164^3.  Paragraph  (a)  of  this  new  sec- 
tion allows  the  person  directing  the 
movement  of  the  vessel  to  continue  a 
voyage  if  any  equipment  required  by  this 
new  part  stops  operating  properly,  sul?- 
Ject  to  the  directions  of  the  Captain  of 
the  Port  under  Part  160  of  this  chapter. 

Section  164.55  Deviations  from  rules  : 
continuing  operation  or  period  of  time. 
This  was  S  164.53  in  the  proposal.  Under 
this  section,  the  Captain  of  the  Port  may 
authorize  a  devlatton  from  these  rules, 
if  safe  navlgatlOD  is  not  imptaired  or  the 
rulM  for  preventing  colUsicxis  at  sea  are 
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not  violated,  for  a  vessel  operating  in 
the  waters  under  his  jurisdiction,  for  a 
continuirg  operation  or  for  a  period  of 
time  that  he  specifies.  Two  commenters 
stated  that  there  would  be  "imeven  en- 
forcement" because  Captains  of  the  Port 
may  interpret  the  rules  differently.  One 
commenter  suggested  that  the  section  in- 
clude a  requirement  that  authorizations 
rot  be  "unreasonably  withheld."  Another 
commenter  suggested  an  internal  proce- 
dure for  informing  Captains  of  the  Port 
of  the  different  deviations  that  have 
been  authorized.  The  Coast  Guard  in- 
tends to  issue  internal  guidelines  so  that 
this  deviation  authorizatioi  would  be  as- 
consistent  as  is  practicable.  The  intent 
of  this  section  is  to  allow  reasonable 
deviations  from  these  rules  if  safe  navi- 
gation of  the  vessel  is  not  imi>aired  and 
the  rules  for  preventing  collisions  at  sea 
are  not  violated.  If  a  vessel  operates  in 
waters  that  include  the  jurisdiction  of 
two  or  more  Captains  of  the  Port,  an  au- 
thorization from  each  is  necessary. 
Deviation  from  the  rules  because  of 
equipment  failure  on  a  particular  voyage 
is  covered  under  new  I  164  53(a>. 

Section  164.61  Marine  Casualty  rec- 
ord retentio-.  Two  commenters  stated 
that  this  requirement  for  record  reten- 
tion when  a  vessel  is  involved  in  a  ,ma- 
rino  casualty  is  unrpasonable.  One  com- 
menter stated  that  the  reouirement  is 
alreadv  Included  in  46  CFR.  This  section 
cross  references  the  record  retention  re- 
ouirement in  46  CFR  4.f>5-15  for  the 
convenience  of  those  persons  using 
these  rules,  which  will  be  in  33  CFR. 
That  requirement  in  Title  46  is  neces- 
sary for  the  pum'vses  of  the  marine 
casualtv  investisra+ions  that  the  Coast 
Gna'^  is  reoulred  to  conduct. 

This  rule  has  been  reviewed  for  eco- 
nomic effects  under  Department  of 
Transportation  "Policies  to  Improve 
Analysis  and  Review  of  Regulations"  (41 
FR  16200).  Because  the  operational 
rules  in  this  new  part  are  followed  al- 
ready on  most  vessels  and  can  be  met 
with  most  existing  manning  levels,  there 
should  be  no  cost  increase  due  to  in- 
creased manning.  The  Coast  Guard  esti- 
mates that  there  should  be  no  more 
than  1,100  U.S.  flag  vessels  and  5,000 
foreign  flag  vessels  of  1,600  or  more  gross 
tons  navigating  in  the  navigable  wa- 
ters of  the  United  States  in  any  year. 
The  following  is  Uased,  in  part,  on  a  1975 
random  survey  of  300  vessels.  Where  ap- 
propriate, annual  cost  is  bsised  upon  a 
10  year  amortization  period.  All  of  the 
vessels  had  radar.  Adding  a  good  marine 
radar  to  5%  of  the  6,100  vessels  for  ap- 
proximately $15,000  each  would  result 
in  a  cost  of  $1,282,500  in  the  first  year 
and  $457,500  in  each  of  the  following 
nine  years.  All  the  vessels  had  a  mag- 
netic compass.  Adding  the  compass  to 
5%  of  the  6,100  vessels  for  $2,000  each 
would  result  in  a  cost  of  $496,000  in  the 
first  year  and  $61,000  in  each  of  the  fol- 
lowing nine  years.  One  vessel  did  n6t 
have  a  rudder  angle  indicator.  Adding 
this  indicator  to  5<7r  of  the  6,100  vessels 
for  approximately  $4,000  each  would  re- 
sult in  a  cost  of  $342,000  for  the  first 
year  and  $122,000  in  each  of  the  follow- 


ing nine  years.  Two  vessels  did  not  have 
a  gyrocompass.  Adding  a  gyrocompass 
to  109f  of  the  6,100  vessels  for  approxi- 
mately $60,000  each  would  result  in  a 
cost  of  $10,260,000  in  the  first  year  and 
$3,660,000  in  each  of  the  following  nine 
years.  One  hundred  and  seventy-nine 
vessels  did  not  have  their  maneuvering 
characteristics  posted.  All  U.S.  vessels, 
approximately  1,100,  are  required  to 
have  it  posted.  If  all  5,000  foreign  vessels 
did  not  have  it  posted,  testing  for  the  in- 
formation would  cost  approximately 
$5,000  each  resulting  in  an  amortized 
cost  of  $2,500,000  each  year  for  ten 
years.  Two  vessels  did  not  have  a  re- 
cording fathometer.  Adding  the  fathom- 
eter to  10%  of  the  vessels  for  $20,000 
each  would  result  in  a  cost  of  $2,420,000 
in  the  first  year  and  $1,000,000  in  each 
of  the  following  nine  years. 

The  economic  impact  on  the  U.S. 
economy  from  U.S.  vessels  is  the  total 
cost  of  compliance  in  the  first  year  plus 
>i0<7f  passed  to  the  consumer  in  each  of 
the  ten  years.  The  cost  of  foreign  vessel 
compliance  will  be  passed  to  the  U.S. 
consumer  evenly  over  the  10  year  amor- 
tization period.  The  estimated  first  year 
cost  from  compliance  to  the  U.S.  ship- 
ping industry  is  $6,979,500.  Tne  estimat- 
ed cost  to  the  U.S.  economy  is  $17,300,- 
500  in  the  first  year  and  $7,800,500  in 
each  of  the  following  nine  years.  The 
benefits  from  having  this  equipment 
and  following  the  proper  operating  pro- 
cedures would  result  not  only  in  tangible 
savings,  including  less  vessel  damage  or 
loss,  less  post  vessel  casualty  costs,  in- 
cluding investigation  costs,  and  search 
and  rescue  costs,  and  less  pollution  clean 
-up  costs  of  which  spill  clean  up  costs 
alone  are  estimated  at  $30,000,000  to 
$35,000,000  per  year,  but  significant  in- 
tangible benefits,  including  less  loss  of 
life  or  inlury,  less  pollution  and  result- 
ing harm  to  the  environment,  and  less 
hazards  to  navigation  caused  by  aban- 
doned vessels. 

Tn    consideration    of    the    foregoing. 
Chapter  I  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a  new 
Part  164  to  read  as  follows: 
Sec. 

164.01 
164.11 
164.15 

164.16 
164.19 
164.35 

lff4.30 

164.3*' 
^64 .3| 
164.51 
164.53 

164.55 

164.61 


Applicability. 

Navigation  underway:  general. 

Navigation    underway:    confined    or 

congested  waters. 
L!lt  of  confined  or  congested  waters. 
Requirements  for  vessels  at  anchor. 
Tests  before  entering  or  getting  \xn- 

derway. 
Charts,  publications,  and  equipment: 
-    general. 

Charts  and  publications. 
Equipment:  all  vessels. 
Deviation  from  rules:  emergency. 
Deviations  troax  rules  and  reporting : 

non-operating  equipment. 
Deviations    from    rules:    continuing 

operation  or  period  of  time. 
Marine  casualty  reporting  and  record 

retention. 

Authomtt:  Sec.  104.  86  Stat.  427  (33  U.8.C. 
1224);  49  CFR  1.46  (m)  and  (n)(4). 

§  164.01      Applicability. 

This  part  applies  to  each  sdf-propelled 
vessel  of  1600  or  more  gross  tons  when 
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it  is  operating  in  or  on  the  navigable 
waters  of  the  United  States,  except  the 
Panama  Canal  and  the  St.  Lawrence 
Seaway. 

§  164.11      INavigation  underway  :  general. 

The  owner,  master,  or  person  in  charge 
of  each  vessel  underway  shall  ensure 
that: 

(a)  The  wheelhouse  is  constantly 
manned  by  persons  who — 

(1)  Direct  and  control  the  movement 
of  the  vessel;  and 

(2)  Fix  the  vessel's  position; 

(b)  Each  person  performing  a  duty 
described  in  paragraph  (a)  of  this  section 
is  competent  to  perform  that  duty; 

(c)  The  position  of  the  vessel  at  each 
fix  is  plotted  on  a  chart  of  the  area  and 
the  person  directing  the  movement  of  the 
vessel  is  informed  of  the  vessel's  position. 

(d)  Electronic  and  other  navigational 
equipment,  external  fixed  aids  to  navi- 
gation, geographic  reference  points,  and 
hydrographic  contours  are  used  when 
fixing  the  vessel's  position; 

(e)  Buoys  alone  are  not  used  to  fix  the 
vessel's  position; 

Note. — Buoys  are  aids  to  navigation  placed 
in  approximate  positions  to  alert  the  mariner 
to  hazards  to  navigation  or  to  Indicate  the 
orientation  of  a  channel.  Bouys  may  not 
maintain  an  exact  position  because  strong 
or  varying  currents,  heavy  seas,  ice,  and  col- 
lisions with  vessels  can  move  or  sink  them 
or  set  them  adrift.  Although  buoys  may  cor- 
roborate a  position  fixed  by  other  mea.ns, 
buoys  cannot  be  used  to  fix  a  position;  how- 
ever, if  no  other  aids  are  available,  buoys 
alone  may  be  used  to  establish  an  estimated 
IKSltlon. 

(f)  The  danger  of  each  closing  visual 
or  each  closing  radar  contact  is  evaluated 
and  the  person  directing  the  movement 
of  the  vessel  knows  the  evaluation; 

(g)  Rudder  orders  are  executed  as 
given; 

(h)  Engine  speed  and  direction  orders 
are  executed  as  given; 

(i)  Magnetic  variation  and  deviation 
and  gyrocompass  errors  are  known  and 
correctly  applied  by  the  person  directing 
the  movement  of  the  vessel; 

(j)  A  person  whom  he  has  determined 
is  competent  to  steer  the  vessel  is  in  the 
wheelhouse  at  all  times;  ' 

(k)  If  a  pilot  other  than  a  member  of 
the  vessel's  crew  is  employed,  the  pilot 
is  informed  of  the  draft,  maneuvering 
characteristics,  and  pecularities  of  the 
vessel  and  of  any  abnormal  circum- 
stances on  the  vessel  that  may  affect  its 
safe  navigation; 

(1)  Current  velocity  and  direction  for 
the  area  to  be  transited  are  known  by 
the  person  directing  the  movement  of  the 
vessel: 

(m)  Predicted  set  and  drift  are  known 
by  the  person  directing  movement  of 
the  vessel: 

(n)  Tidal  state  for  the  area  to  be 
transited  is  known  by  the  person  direct- 
ing movement  of  the  vessel; 


•  See  also  46  U.S.C.  672.  which  requires  an 
able  seaman  at  the  wheel  on  U.S.  vessels  of 
100  gross  tons  or  more  in  narrow  or  crowded 
waters  or  during  low  visibility. 


(o)  The  vessel's  anchors  are  ready  for 
letting  go; 

(p)  The  person  directing  the  move- 
ment of  the  vessel  sets  the  vessel's  speed 
with  consideration  for — 

(1>  The  prevailing  visibility  and 
weather  conditions; 

(2)  The  proximity  of  the  vessel  to  fixed 
shore  and  marme  structures; 

c3)  The  tendency  of  the  vessel  imder- 
way  to  squat  and  suffer  impairment  of 
maneuverability  when  there  is  small 
underkeel  clearance; 

(4)  The  comparative  proportions  of 
the  vessel  and  the  channel; 

(5)  The  density  of  marine  traflfic; 
(6;  ITie  damage  that  might  be  caused 

by  the  vessel's  wake; 

(7)  The  strength  and  direction  of  the 
current;  and 

(8)  Any  local  vessel  speed  limit; 

tq)  The  tests  required  by  5  164.25  are 
made  and  recorded  in  the  vessel's  log; 
and  ^_ 

(r)  The  equipment  required  by  this 
part  is  maintained  in  operable  condition. 

§  164.15      Navigation  underway :  confined 
or  congested  waters. 

In  the  confined  or  congested  waters 
described  in  §  164.16.  the  master  or  per- 
son in  charge  of  each  vessel  underway 
shall  ensure  that — 

I  a)  Propulsion  machinery  can  respond 
immediately  through, its  full  operating 
range; 

(b)  The  engine  room,  including  the 
main  engine  control  station  even  if  it  is 
not  in  the  engine  room,  is  manned  to 
operate  the  propulsion  machinery  as  re- 
quired by  paragraph  (a)  of  this  section; 

(c)  Persons  are  available  to  rapidly 
anchor  the  vessel  m  an  emergency;  and 

(d>  The  automatic  pilot  device  is  not 
in  use. 

§  164.16     List  of  confined  or  congested 
waters.  [Reserved] 

§  164.19      Requirements     for    vesseLs    at 
anchor. 

The  master  or  person  in  charge  of 
each  vessel  that  is  anchored  shall  ensure 
that— 

(a)  A  proper  anchor  watch  is  main- 
tained ; 

<b)  Procedures  are  followed  to  detect 
a  dragging  anchor;  and 

(c)  Whenever  weather,  tide,  or  cur- 
rent conditions  are  likely  to  cause  the 
vessel's  anchor  to  drag,  action  is  taken 
to  ensure  the  safety  of  the  vessel,  struc- 
tures, and  other  vessels,  such  as  being 
ready  to  veer  chain,  let  go  a  second  an- 
chor, or  get  underway  using  the  vessel's 
own  propulsion  or  tug  assistance. 

§  164.25      Tests  before  entering  or  getting 
underway. 

No  person  may  cause  a  vessel  to  enter 
into  or  get  underway  on  the  navigable 
waters  of  the  United  States  unless,  no 
more  than  12  hours  before  entermg  or 
getting  underway,  the  following  equip- 
ment has  been  tested: 

(a)  Primary  and  secondary  steering 
gear. 

(b)  All  internal  vessel  control  com- 
munications and  vessel  control  alarms. 


ic)  Standby  or  emergency  generator 
for  as  long  as  necessary  to  show  proper 
functioning,  including  steady  state  tem- 
perature and  pressure  readings. 

(d)  Storage  batteries  for  emergency 
lighting  and  power  systems  in  vessel  con- 
trol and  propulsion  machinery  spaces. 

( e )  Main  propulsion  machinery,  ahead 
and  astern. 

§  164.30      Charts,         publications,        and 
equipment:  general. 

No  person  may  operate  or  cause  the  op- 
eration of  a  vessel  unless  the  vessel  has 
the  charts,  publications,  and  equipment 
as  required  by  §§  164.33  through  164.35 
of  this  part. 

§  164.33      Charts  and  publications. 

(a)  Each  vessel  must  have  the  follow- 
ing: 

(1)  Except  as  provided  by  paragraph 
(b)  of  this  section,  charts  of  the  area  to 
be  transited  published  by  the  National 
Ocean  Survey,  \JS.  Army  Corps  of  Engi- 
neers, or  a  river  authority  that — 

(i)  are  of  a  large  enough  scale  and 
have  enough  detail  to  enable  safe  navi- 
gation of  the  area:  and 

(ii)  are  the  most  recently  published 
and  available  for  the  area  and  currently 
corrected. 

(2)  Except  as  provided  by  paragraph 
( b )  of  this  section,  the  most  recent,  avail- 
able, and  currently  corrected  copy  of,  or 
applicable  extract  from,  each  of  the  fol- 
lowing publications,  if  it  includes  the 
area  to  be  transited : 

(i)  U.S.  Coast  Pilot. 

(ii>   Coast  Guard-Light  List. 

liii)  Notices  to  Mariners  published  by 
Defense  Mapping  Agency  Hydrographic 
Center  and  local  Coast  GusLrd  Notice  to 
Mariners. 

(iv)  Tide  Tables  published  by  the  Na- 
tional Ocean  Survey. 

(v>  Tidal  Current  Tables  published  by 
the  National  Ocean  Survey,  or  river  cur- 
rent pubUcation  issued  by  the  U.S.  Army, 
Corps  of  Engineers,  or  a  river  authority. 

(b)  A  vessel  may  have  a  chart  or  pub- 
lication published  by  a  foreign  govern- 
ment instead  of  a  chart  or  publication  re- 
quired by  this  section  if  the  chart  or  pub- 
Ucation contains  similar  information  to 
the  U.S.  Government  publication  or 
chart.  A  vessel  bound  from  a  foreign  port 
to  a  port  in  the  United  States  may  have 
the  latest  charts  and  publications  that 
were  available  at  previous  ports  of  call. 

§  164.35      Equipment:  all  vessels. 

Each  vessel  must  have  the  following: 

(a)  A  marine  radar  system  for  surface 
navigation. 

(b)  An  illtuninated  magnetic  steering 
compass,  mounted  in  a  binnacle,  that 
can  be  read  at  the  vessel's  main  steering 
stand. 

(c)  A  current  magnetic  compass  devia- 
tion table  or  graph  or  compass  compari- 
son record  for  the  steering  compass,  in 
the  wheelhouse. 

(d)  A  gyrocompass. 

(e>  An  illuminated  repeater  for  the 
gyrocompass  required  by  paragraph  (d) 
of  this  section  that  is  at  the  main  steer- 
ing stand,  unless  that  gyrocompass  is  il- 
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laminated  and  Is  at  the  main  steering 
stand. 

(f )  An  illuminated  rudder  angle  indi- 
cator in  the  wheelhouse. 

(g)  The  following  maneuvering  infor- 
mation prominently  displayed  on  a  fact 
sheet  in  the  wheelhouse: 

(1)  For  full  and  half  speed,  a  turn- 
ing circle  diagram  to  port  and  starboard 
that  shows  the  time  and  the  distance  of 
advance  and  transfer  required  to  alter 
the  course  90  degrees  with  maximum 
rudder  angle  and  constant  power  settings. 

(2)  The  time  and  distance  to  stop  the 
vessel  from  full  and  half  speed  while 
maintaining  approximately  the  initial 
heading  with  minimum  application  of 
rudder. 

(3)  For  each  vessel  with  a  fixed  pro- 
peller, a  table  of  shaft  revolutions  per 
minute  for  a  representative  range  of 
speeds. 

(4)  For  each  vessel  with  a  controlla- 
ble pitch  propeller,  a  table  of  control  set- 
tings for  a  representative  range  of  speeds. 

(5)  For  each  vessel  that  is  fitted  with 
an  auxiliary  device  to  assist  in  maneuver- 
ing, such  as  a  bow  (hnister,  a  table  of 
vessel  speeds  at  which  the  auxiliary  de- 
vice is  effective  in  maneuvering  the  ves- 
sel. 

(6)  The  maneuvering  information  for 
the  normal  load  and  normal  ballast  con- 
dition for — 

(I)  Calm  weather — wind  10  knots  or 
less,  calm  sea: 

(ii)  No  current; 

(ill)  Deep  water  conditions — ^water 
depth  twice  the  vessel's  draft  or  greater; 
and 

(Iv)  Clean  hull. 

(7)  At  the  bottom  of  the  fact  sheet, 
the  following  statement: 

WARNING   . 

The  response  of  the  (name  of  the  vessel) 
m«y  be  different  from  that  listed  above  If 
any  of  the  following  conditions,  upon  which 
the  maneuvering  Information  Is  based,  are 
varied: 

(1)  Calm  weather — wind  iO  knots  or  less, 
calm  sea: 

(2)  No  current: 

(3)  Water  depth  twice  the  vessel's  draft 
or  greater; 

(4)  Clean  hull;  and 

(6)  Intermediate  drafts  or  unusual  trim. 

(h)  An  echo  depth  sounding  device. 

(1)  A  device  that  can  continuously  re- 
cord the  depth  readings  of  the  vessel's 
echo  depth  sounding  device. 

(J)  Equipment  on  the  bridge  for  plot- 
ting relative  motion. 

§  164.51      Deviations   from   rules:    emer- 
gency. 

Except  for  the  requirements  of  f  164.53 
(b),  in  an  emergency,  any  person  may 
deviate  from  any  nile  in  this  part  to  the 
extent  necessary  to  avoid  endangering 
persons,  property,  or  the  environment. 

§  164.53     Deviations  from  rules  and  re- 
porting: non-operating  equipment. 

(a)  If  during  a  voyage  any  equipment 
required  by  this  part  st<H}s  operating 
pn^ierly,  the  person  directing  the  move- 
ment of  the  vessel  may  complete  the 
voyage  subject  to  the  requirements  in 
Part  160  of  this  chapter. 
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(b)  If  the  vessel's  radar,  gyrocompass, 
echo  depth  sounding  device,  or  primary 
steering  gear  stops  operating  properly, 
the  person  directing  the  movement  ol 
the  vessel  must  report  or  cause  to  be  re- 
ported that  it  is  not  operating  properly 
to  the  nearest  Captain  of  the  Port  or 
Coast  Guard  District  Commander  as 
soon  as  possible.  .  • 

§  164.55      Deviations    from    rules:     con- 
tinuing operation  or  period  of  time. 

The  Captain  of  the  Port,  upon  written 
application,  may  authorize  a  deviation 
from  any  rule  in  this  part  if  he  deter- 
mines that  the  deviation  does  not  impair 
the  safe  navigation  of  the  vessel  under 
anticipated  conditions  and  wiU  not  re- 
sult in  a  violation  of  the  niles  for  pre- 
venting collisions  at  sea.  The  authoriza- 
tion may  be  issued  for  vessels  operating 
in  the  waters  under  the  jurisdiction  of 
the  Captain  of  the  Port  for  any  con- 
tinuing operation  or  period  of  time  the 
Captain  of  the  Port  specifies. 

§  164.61      Marine  casualty  reporting  and 
record  retention. 

When  a  vessel  is  involved  in  a  marine 
casualty  as  defined  in  46  CFR  4.03-1, 
the  master  or  person  in  charge  of  the 
vessel  shall — 

(a)  Ensure  compliance  with'  46  CFR 
Subpart  4.05,  "Notice  of  Marine  Casualty 
and  Voyage  Records; "  and 

(b)  Ensure  that  the  voyage  records  re- 
quired by  46  CFR  4.05-15  are  retained 
for— 

CD  30  days  after  the  casualty  if  the 
vessel  remains  in  the  navigable  waters  of 
the  United  States;  or 

(2)  30  days  after  the  return  of  the 
vessel  to  a  United  States  port  if  the  ves- 
sel departs  the  navigable  waters  of  the 
United  States  within  30  days  after  the 
marine  casualty. 

Effective  date:  This  rule  becomes  ef- 
fective on  June  1, 1977. 

The  Coast  Guard  has  determined^  that 
this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  In. 
flation  Impact  Statement  under  Execu- 
tive Order  11821  and  OMB  Circular  A- 
107.  .       , 

Dated:  January  26. 1977. 

O.  W.  SiLER, 

Admiral,  U.S.  Coast 
Guard  Vommandant. 
(PR  Doc.77-2994  Piled  l-28-77;8:4t  am] 


Title  46-T-Shipping 


CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

[COD  7&-074] 

^       Vessel  Inspection  Reggfations 

On  September  16,  1975,  a  document 
was  published  in  the  .Federal  Recistee 
(40  FR  24585)  proposing  to  amend  the 
vessel  lnspection,xegu]ations  in  Chapter  1 
of  Title  46  of  the^Code  of  Federal  Regu- 
lations. Interested^parties  were  given  an 
opportunity  ".to  submit,  not  later  than 
October  31,  1975,  data,  views  and  recom- 
mendations    regarding     the     proposed 


amendments.  These  regulations  are  in- 
terrelated with  and  therefore  must  be 
read  together  with  the  Navigation  Safety 
RegiUations  (33  CFR  164)  published  in 
this  Federal  Register. 

Several  comments  were  received  in  re- 
sponse to  this  proposal.  One  commentor 
felt  that  the  proposed  rules  concern- 
ing nautical  publications  should  apply 
only  to  vessels  on  the  high  seas  and  in- 
ternational waters  and  should  not  apply 
to  tankships  operating  exclusively  on 
bays,  sounds,  and  lakes  other  thsui  the 
Great  Lakes.  CJurrent  rules  require  that 
these  vessels  meet  the  same  navigation 
requireqjents  as  other  tankships  in  ocean, 
coastwise,  and  Great  Lakes  service.  There 
are  sufficient  hazards  to  safe  navigation 
in  all  waters  to  warrant  the  required  car- 
riage  of  nautical  publications  for  the  in- 
tended voyage  in  addition  to  the  pres- 
ently required  charts.  For  this  reason, 
the  comment  has  not  been  adopted. 

One  commentor  expressed  concern 
about  the  effect  of  the  proposed  rules  re- 
garding radar,  gyrocompass,  and  radio 
directional  finders  on  vessels  solely  navi- 
gating the  Great  Lakes.  The  require- 
ments of  these  regulations  for  radar  and 
gyrocompasses  apply  only  to  vessels  op- 
erating in  ocean  or  coastwise  service  and 
are  not  applicable  to  vessels  navigating 
solely  on  the  Great  Lakes.  However,  the 
regulations  in  33  CFR  Part  164,  which 
require  radar  and  gyrocompasses,  apply 
to  vessels  navigating  on  the  Great  Lakes. 
The  proposed  rules  did  not  address  radio 
directional  finders.  The  Coast  Guard  did 
not  intend  to  extend  the  requirements 
for  radar,  magnetic  compasses,  and  gyro- 
compasses to  barges.  This  was  not  clear 
in  the  proposed  regulations.  To  clarify 
this,  the  following  changes  are  made  in 
the  final  regulations.  The  words  "me- 
chanically propelled"  are  added  to 
§§  77.09-l(aK  77,11-1  (a)  and  (b) .  96.17- 
1  (a)  and  (b),  96.25-l(a),  167.40-40(a), 
167.40-45  (a)  and  (b),  195.17(a),  195.19- 
1  Ta)  and  (b),  as  appropriate.  One  com- 
mentor suggested  that  the  term  "helms- 
man" could  be  interpreted  as  limited  to 
a  specific  position  rather  than  a  specific 
function  and  suggested  the  use  of  the 
term  "qualified  person".  The  Coast 
Guard  agrees  that  the  term  "helmsman" 
cquld  possibly  be  misinterpreted  as  the 
cominentor  suggested.  For  this  reason, 
the  term  "qualified  helmsman"  has  been 
changed  to  "competent  person". 

The  references  to  Federal  Communica- 
tions Commission  regulations  for  radar 
have  been  deleted  to  make  these  regula- 
tions consistent  with  the  Navigation 
Safety  Regulations  in  33  CFR  Part  164 
which  require  marine  radars. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  46  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  32 — SPECIAL  EQUIPMENT 
MACHINERY  AND  HULL  REQUIREMENTS 

§  32.13-10      [Amended] 

1.  In  32.15-10,  by  deleting  the  words 
"mechanical  or"  In  the  first  sentence. 

2.  By  adding  a  new  sentence  at  the  end 
of  S  32.15-20(a)  to  read  as  follows: 
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§  32.15-20     Radiotelegraph   and   Radio- 
telephone— T/ALL. 

(a)  •  •  •  All  vessels  on  an  interna- 
tional voyage  that  are  required  to  carry 
a  radiotelegraph  or  radiotelephcme  in  ac- 
cordance with  Chapter  IV  of  the  Safety 
of  Life  at  Sea  Convention.  1960,  must 
carry  the  International  Code  of  Signals. 

3.  By  adding  a  new  S  32.15-30  to  read 
as  follows: 

§  32.15-30     Radar — ^T/OC. 

All  tankships  of  1.600  gross  tons  and 
over  in  ocean  or  coastwise  service  must 
be  fitted  with  a  marine  radar  system  for 
surface  navigation.  Facilities  for  plotting 
radar  readings  must  be  provided  on  the 
bridge. 

4.  By  adding  a  new  §  32.15-35  to  read 
as  follows: 

§  32.15—35     Magnetic  Compass  and  Gyro- 
compass— ^T/OC. 


to  manual  steering  and  vice  versa  is 
made  by.  or  under,  the  supervision  of 
the  officer  of  the  watch. 

7.   By  revising  the  first  sentence  of 
§  35.30-20  to  read  as  follows : 


(a)  All  tankships  in  ocean  or  coast- 
wise service  must  be  fitted  with  a  mag- 
netic compass. 

(b)  All  tankships  of  1,600  gross  tons 
and  over  in  ocean  or  coastwise  service 
must  be  fitted  with  a  g3rrocompass  in 
addition  to  the  magnetic  compass. 

(c)  Each  tankshlp  must  have  an  illu- 
minated repeater  for  the  gyrocompass 
required  under  paragraph  (b)  that  is  at 
the  main  steering  stand  unless  the  gyro- 
compass Is  illuminated  and  is  at  the  main 
steering  stand. 


PART  35 — OPERATIONS 

5.  By  revising  5  35.20-1  (d)  to  recwl  as 
follows : 

§  35.20-1      Notice  to   Mariners;   aids   to 
navigatioii — T/OCLB. 

•  •  •  •  • 

(d)  As  appropriate  for  the  Intended 
voyage,  all  vessels  must  carry  adequate 
and  up-to-date — 

(1)  Charts; 

(2)  Sailing  directions; 

(3)  Coast  pilots; 

(4)  Light  lists; 

(5)  Notices  to  mariners; 

(6)  Tide  tables; 

(7)  Current  tables;  and 

(8)  All  other  nautical  publications 
necessary.^ 

6.  By  adding  a  new  §  35.20-45  to  read 
as  follows: 

§  35.20-45     Use  of  Auto  Pilot—T/ALL. 

Except  as  provided  In  33  CFR  164.15, 
when  the  automatic  pilot  is  used  in — 

(a)  Areas  of  high  traffic  density; 

(b)  Conditions  of  restricted  visibility; 
and 

(c)  All  other  hazardous  navigational 
situations,  the  master  shall  ensure  that — 

(1)  It  is  possible  to  immediately  es- 
tablish manual  control  of  the  ship's 
steering; 

(2)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(3)  The  changeover  from  automatic 


§  35.30-20     Elmergency 
TB/.\LL. 


Equipment — 


(a)  Two  emergency  outfits,  stored  for 
use  in  widely  separated,  accessibe  loca- 
tions, are  required  for  the  following: 

•  *  •  •  • 

PART  77— VESSEL  CONTROL  AND  MIS- 
CELLANEOUS SYSTEMS  AND  EQUIPMENT 

8.  By  adding  a  new  Subpart  77.09  to 
read  as  follows: 

Subpart  77.09 — Radw 

§  77.09-1      When  required. 

All  mechanically  propelled  vessels  of 
1,600  gross  tons  and  over  in  ocean  or 
coastwise  service  must  be  fitted  with  a 
marine  radar  system  for  surface  navi- 
gation. Facilities  for  plotting  radar 
readings  must  be  provided  on  the  bridge. 

9.  By  adding  a  new  Sut^art  77.11  to 
read  as  fcdlows: 

Subpart  77.11 — Magnetic  Compass  and 
Gyrocompass 

§  77.11—1      When  required. 

(a)  All  mechanically  pr(H>elIed  vessels 
In  ocean,  coastwise  or  Great  Lakes  serv- 
ice must  be  fitted  with  a  magnetic  com- 
pass. 

(b)  All  mechanically  propelled  vessels 
1,600  gross  tons  and  over  in  ocean  or 
coastwise  service  must  be  fitted  with  a 
gyrocompass  in  addition  to  the  magnetic 
compass. 

(c)  Each  vessel  must  have  an  illumi- 
nated repeater  for  the  gyrocompass  re- 
quired under  paragraph  (b)  that  is  at 
the  main  steering  stand  unless  the  gy- 
rocompass is  illuminated  and  is  at  the 
main  steering  stand. 

10.  By  adding  a  new  paragraph  (b) 
to  §  77.13-1  to  read  as  foUows: 

Subpart  77.13 — Radkitelegraph  and 
Radiotelephone 

§77.13-1      Required    by    Federal    Com- 
municatioaa  Commission. 

•  •  •  •  • 

(b)  All  vessels  on  an  International 
voyage  which  are  required  to  carry  a 
radiotelegraph  or  radiotelephone  instal- 
lation in  accordance  with  Chapter  IV 
of  the  Safety  of  Life  at  Sea  Convention. 
1960,  must  carry  the  International  Code 
of  Signals. 

§  77.27-1       [Amended] 

11.  In  77.27-1,  by  deleting  the  words 
"mechanical  or"  from  the  first  sentence. 


PART  78— OPERATIONS 

12.  By  revising  S  78.05-5  to  read  as 
follows: 

§  78.05-S     Charts  and  Nautical  Publica- 
tions. 

ipor  United  States  vessels  In  or  on  the  As  appropriate  for  the  intended  voy- 
navlgable  waters  of  the  United  States,  see  age,  all  vessels  except  barges,  ferryboats 
33  C!PR  184.33.  and    vessels    operating    exclusively    on 


rivers,  must  carry  adequate  and  up-to- 
date — 

(a)  Charts: 

<b)  Sailing  directions: 

(c)  Coast  pilots; 

(d)  Light  lists; 

(e)  Notices  to  mariners;  ^ 

(f )  Tide  tables: 

(g)  Ciirrent  tables;  and 

(h)  All  other  nautical  publications 
necessary.' 

13.  By  adding  a  new  Subpart  78.19 
to  read  as  follows: 

Subpart  78.19— Auto  PHot 

§  78. 1 9-1     Use  of  Auto  PUot-      • 

Except  as  provided  in  33  CFR  164.15, 
when  the  automatic  pilot  Is  used  In — 

(a)  Areas  of  high  traffic  dmsity; 

(b)  Conditions  of  restricted  visibility; 
and 

(c)  AD  other  hazardous  navlgaticmal 
situaticms.  the  master  shall  ensure  that — 

(1)  It  Is  possible  to  Immediately  es- 
tablish manual  control  of  the  ship's 
steeriiig; 

(2)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control:  and 

(3)  The  changeover  from  automatic 
to  manual  steering  and  vice  versa  is 
made  by,  or  under,  the  supervision  of 
the  officer  of  the  watch. 


PART  96— VESSEL  CONTROL  AND  MIS- 
CELLANEOUS SYSTEMS  AND  EQUIPMENT 

14.  By  adding  a  new  paragraph  (b) 
to  §  96.13-1  to  read  as  fcdlows: 

Subpart  96. 13 — Radiotelegraph  and 
naaioceiepnone 

§96.13-1      Re:piir«d    by    Federal    Com- 
munications Conuniaaioa. 
•  •  •  •  • 

(b)  All  vessels  on  an  international 
voyage  which  are  required  to  carry  a 
radiotelegraph  or  radlotele^one  instal- 
lation in  accordance  with  Chapter  IV 
of  the  Safety  of  Life  at  Sea  C<mventlan, 
1960,  must  cany  the  Intematicmal  Code 
of  Signals. 

15.  By  adding  a  new  Subpart  96.17  to 
read  as  follows: 

Subpart  96.17— limnetic  Compass  and 
Gyrocompass 

§  96.17-1      When  required. 

(a)  All  mechanically  propelled  vessels 
in  ocean  or  coastwise  service  must  be 
fitted  with  a  magnetic  compass. 

(b)  All  mechanically  propelled  vessels 
of  1.600  gross  tons  and  over  in  ocean  or 
coastwise  service  must  be  fitted  with  a 
gyrocompass  in  addition  to  the  magnetic 
compass. 

(c)  Each  vessel  must  have  an  illimil- 
nated  repeater  for  the  gyrocompass  re- 
quired under  imragraiA  (b)  that  is  at 
the  main  steering  stand  unless  the  gyro- 
compass is  illuminated  and  is  at  the  main 
steering  stand. 

16.  By  adding  a  new  Subpart  96.25  to 
read  as  follows: 


'For  United  SUtes  vessels  In  or  on  the 
navigable  waters  of  tbe  United  States,  see 
33  CFR  164.33. 
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Subpart  96.25— Radar 

§  96.2S-1      \(lien  required. 

All  mechanically  propelled  vessels  of 
1,600  gross  tons  and  over  In  ocean  or 
coastwise  service  must  be  fitted  with  a 
marine  radar  system  for  surface  naviga- 
tion. Facilities  for  plotting  radar  read- 
ings must  be  provided  on  the  bridge. 

§  9^27-1      [Amended] 

17.  In  96.27-1,  by  deleting  the  words 
"mechanical  or"  in  the  first  sentence  of 
paragraph  (a). 

18.  By  revising  §  96.35-15  to  read  as 
follows: 

§  96.3S-15     Stowage. 

The  fireman's  outfits  must  be  stored 
in  widely  separated,  accessible  locations. 


PART  97— OPERATIONS 

19.  By  revising  S  97.05-5 (a)  to  read  as 
follows : 

§  97.05—5     CharU  and  nautical  publica- 
tiona. 

As  appropriate  for  the  intended  voy- 
age, all  vessels  except  barges,  vessels  op- 
erating exclusively  on  rivers,  and  motor- 
boats  other  than  those  certificated  for 
ocean  or  coastwise  route,  must  carry 
adequate  and  up-to-date — 

(a)  Charts; 

(b)  Sailing  directions : 

(c)  Coast  pilots; 

(d)  Light  lists; 

(e)  Notices  to  mariners; 

(f)  Tide  tables; 

(g)  Culrent  tables;  and 

(h)   AU    other    nautical    publications 
necessary.' 

20.  Ex.  adding  a  new  Subpart  97.16  to 
read  as  follows: 

Subpart  97.16— Auto  Pilot 

§  97.16-1      Use  of  auto  Dilot. 

Except  as  provided  4n  33  CFR  164.15, 
when  the  automatic  pilot  is  used  in — 

(a)  Areas  oif  high  trafSc  density; 

(b)  Conditions  of  restricted  visibility; 
and 

(c)  All  other  hazardous  navigational 
«    situations,  the  master  shall  ensure  that — 

( 1 )  It  Is  possible  to  immediately  estab- 
lish manual  control  of  the  ship's  steer- 
ing; 

(2)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control; 

(3)  The  changeover  from  automatic 
•    to  manual  steering  and  vice  versa  is  made 

by,  or  imder,  the  supervision  of  the  officer 
oi  the  watch. 


PART  167— PUBLIC   NAUTICAL  SCHOOL 
SHIPS 

§  167.40-20      [Amended] 

21.  In  §  167.40-20.  by  deleting  the 
words  "mechanical  or"  from  the  first  and 
second  sentences. 

22.  By  adding  a  new  §  167.40-40  to 
readasf<dlow8: 
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§  167.40-40     Radar. 

All  mechanically  propelled  vessels  of 
1,600  gross  tons  and  over  in  ocean  or 
coastwise  service  must  be  fitted  with  a 
marine  radar  system  for  surface  naviga- 
tion. Facilities  for  plotting  radar  read- 
ings must  be  provided  on  the  bridge. 

23.  By  adding  a  new  §  167.40-45  to 
read  as  follows: 

§  167.40-45     Magnetic  compass  and  gy- 
rocompass. 

(a)  All  mechanically  propelled  vessels 
in  ocean  or  coastwise  service  must  be 
fitted  with  a  magnetic  compass. 

(b)  All  mechanically  propelled  vessels 
of  1,600  gross  tons  and  over  in  ocean  or 
coastwise  service  must  be  fitted  with  a 
gyrocomi>ass  in  addition  to  the  magnetic 
compass. 

(c)  E^h  vessel  must  have  an  illumi- 
nated repeater  for  the  gyrocompass  re- 
quired under  paragraph  (b)  that  is  at  the 
main  steering  stand  unless  the  gyrocom- 
pass is  illuminated  and  is  at  the  main 
steering  stand. 

24.  By  adding  a  new  §  167.65-35  to 
read  as  follows: 

§  167.65-35     Use  of  auto  pilot. 

Except  as  provided  in  33  CFR  164.15, 
when  the  automatic  pilot  is  used  in — 

(a)  Areas  of  high  trafOc  density; 

(b)  Conditions  of  restricted  visibility; 
and 

(c)  All  other  hazardous  navigational 
situations,  the  master  shall  ensure  that — 

( 1 )  It  is  possible  to  immediately  estab- 
lish human  control  of  the  ship's  steering; 

(2)  A  competent  person  is  refuiy  at  all 
times  to  take  over  steering  control;  and 

(3)  The  changeover  from  automatic 
to  manual  steering  and  vice  versa  is  made 
by,  or  imder,  the  supervision  of  the  officer 
of  the  watch. 

25.  By  i^vlslng  j  167.65-45  (d)  to  read 
as  follows : 

§167.65—45     Notice  to  mariners;  aids  to 
navigation. 

•  •  •  •  * 

(d)  As  appropriate  ■  for  the  intended 
voyage,  all  nautical  school  ships  must 
carry  adequate  and  up-to-date — 

(1)  Charts; 

(2)  Sailing  directions; 

(3)  Coast  pilots; 

(4)  Light  lists; 

(5)  Notic^  to  mariners; 

(6)  -nde  tables; 

(7)  Current  tables;  and  ^ 

(8)  All  other  nautical  pulillcationa 
necessary.* 

PART  184— VESSEL  CONTROL  AND  MIS- 
CELLANEOUS SYSTEMS  AND  EQUIPMENT 

26.  By  adHlhg  a  new  paragraph  (c)  to 
S  184.25-1  to  read  as  fpUows: 

Subpart  184.25 — Radio 

§  184.25-1      Requirements  of  the  Federal 
Communications  Commission. 


(c)  All  vessels  on  an  international 
voyages  which  are  required  to  carry  a 
radiotelegraph  or  radiotelephone  instal- 
lation in  accordance  with  Chapter  IV  of 
the  Safety  of  Life  at  Sea  Convention, 
1960,  must  carry  the  International  Code 
of  Signals. 


PART  185 — OPERATIONS 

27.  By  adding  a  new  ^185.20-30  to 
read  as  follows : 

Subpart  185.20 — Miscellaneous  Operating 
Requirements 

§  185.20-30     Useof  auto  pilot. 

Except  as  provided  in  33  CFR  164.15, 
when  the  automatic  pilot  is  used  in — 

(a)  Areas  of  high  trsifflc  density; 

(b)  Conditions  of  restricted  visibility; 
and 

(c)  All  other  hazardous  navigational 
situations,  the  operator  shall  ensure 
that—'' 

(1)  It  is  possible  to  inunedlately  es- 
tablish manual  control  of  the  ship's 
steering; 

(2)  That  a  competent  person  is  ready 
at  all  times  to  take  over  steering  control; 
and 

(3)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by,  or  under,  the  supervision  of  the 
operator. 

28.  By  adding  a  new  §  185.20-35  to 
read  as  follows: 

Subpart  185.20 — Miscellaneous  Operating 
Requirements 

§  185.20-35     Charts  and  nautical  puMi- 
cations. 

As  appropriate  for  the  intended  voy- 
age, all  vessels  must  carry  adequate  and 
up-to-date — 

(a)  Charts; 

(b)  Sailing  directions; 

(c)  Coast  pilots; 

(d)  Light  lists; 

(e)  Notices  to  mariners; 

(f)  Tide  tables; 

(g)  Current  tables;  and 

(h)  All  other  nautical  publications 
necessary.* 


PA^T  195 — ^VESSEL  CONTROL  AND  MIS- 
CELLANEOUS SYSTEMS  AND  EQUIPMENT 

29.  By  adding,  a  new  paragraph  (b) 
to  S  195.13-1  to  read  as  follows: 

Subpart  195.13 — Radiotelegraph  and 
Radiotelephone 

§  195.13-1      Required   by   Federal   Com- 
munications Commission. 


(b)  All  mechanically  propelled  vessels 
on  an  international  voyage  which  are 
required  to  carry  a  radiotelegraph  or 
radio  telephone  installation  in  accord- 
ance with  Chapter  rv  of  the  Safety  of 
Life  at  Sea  ConventicHi,  1960,  must  carry 
the  International  Code  of  Signals. 

30.  By  adding  a  new  Subpart  195.17 
to  read  as  follows: 


<For  United  State*  vesaela  In  or  on  tb* 
navlgabla  waters  of  the  United  SUtes.  see 
era  164.33. 


^For  United  States  vessels  In  or  on  th« 
navigable  waters  of  the  United  SUtee,  se* 
33  era  164.33. 


^For  United  States  vessels  In  or  on  the 
navlfnble  waters  of  the  United  States,  see 
33  CFR  164.33. 
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Subpart  195.17 — Radar 

§  195.17-1      When  required. 

All  mechanically  propelled  vessels  of 
1,600  gross  tons  and  over  in  ocean  or 
coastwise  service  must  be  fitted  with  a 
n^rine  radar  system  for  surface  navi- 
gation. Facilities  for  plotting  radar 
readings  must  be  provided  on  the  bridge. 

31.  By  adding  a  new  Subpart  195.19  to 
read  as  follows: 

Subpart  195.19-rMagnetic  Compass  and 
Gyrocompass 

§195.19-1      When  required. 

(a)  All  mechsinically  propelled  vessels 
in  ocean  or  coastwise  service  must  be 
fitted  with  a  magnetic  compass. 

(b)  All  mechanically  propelled  vessels 
of  1,600  gross  tons  and  over  in  ocean 
or  coastwise  service  must  be  fitted  with 
a  gyrocompass  in  addition  to  the  mag- 
netic compass. 

(c)  Each  vessel  must  have  an  illumi- 
nated repeater  for  the  gyrocompass  re- 
quired under  paragraph  (b)  that  is  at 
the  main  steering  stand  unless  the  gyro- 


RULES  AND  REGULATIONS 

compass  is  illuminated  and  is  at  the  main 
steering  stand. 

§195.27-1      [.4mended] 

32.  In  195.27-1,  by  deleting  the  words 
"mechanical  or"  in  the  first  sentence. 

33.  By  adding  a  new  sentence  at  the 
end  of  S  195.35-10(b)  to  read  £is  follows: 

§  195.35-10      Fireman's  outfit. 

•  •  •  •  • 

(b)  •  •  •  The  fireman's  outfits  must 
be  stored  in  widely  separated,  accessible 
locations. 


PART  196— OPERATIONS 

34.  By  revising  S  196.05-5  to  read  as 
follows : 

§  196.05—5      Charts    and    nautical    publi- 
cations. 

As  appropriate  for  the  intended  voy- 
age, all  vessels  except  barges,  and  vessels 
operating    exclusively    on    rivers,    must 

carry  adequate  and  up-to-date — 

(a)  Charts; 

( b )  Sailing  directions ; 
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(c)  Coast  pilots; 

(d)  Light  lists; 

(e)  Notices  to  mariners;      * 

(f)  Tide  tables; 

(g)  Current  tables;  and 

(h)  All  other  nautical  publications 
necessary.' 

(46  use.  375.  416,  49  U.S.C.  1655(b)  (1);   49 
CFR  1.46(b)  ) 

Effective  date:  These  amendments  are 
effective  on  June  1, 1977. 

The  Coast  Guard  has  determined  that 
this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  In- 
flation Impact  Statement  under  Execu- 
tive  Order    11821    and    OMB   Circular 

Ar-107. 

Dated:  January  26, 1977. 

O.   W.    SlLEE, 

Admiral,  US.  Coast  Guard, 

Commandant. 

[FR  Doc.77-2995  FUed  l-28-77;8:45  am] 


'  For  United  States  vessels  in  or  on  the 
navigable  waters  of  the  United  States,  see 
33  CFR  164.33. 
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DEPARTMENT  OF 
TRANSPORTATION 

Coast  Guard  / 

[  33  CFR  Part  164  ] 

(COD  77-002] 

PROPOSED  NAVIGATION  SAFETY 
REQUIREMENTS 

LORAN-C  on  Vessels  of  1600,  Gross  Tens 
or  More 

*. 

•  Purpose.  The  Coast  Guard  is  consid- 
ering amending  the  navigation  safety  r«f 
quirements  by  adding  LORAN-C  to  the 
list  of  required  equipment  for  vessels  of 
1600  gross  tons  or  more.  • 

Written  comments.  Interested  persons 
are  invited  to  participate  in  this  pro- 
posed rulemaking  by  submitting  written 
data,  views,  or  arguments  to  the  Com- 
mandant iG-CMC/'81),  U.S.  Coast 
Guard,  Washington,  D.C.,  20590.  Each 
persoij  submitting  a  comment  should  in- 
clude his  name  and  address,  identify  this 
notice  (CGD  77-002) ,  and  give  reasons 
for  support  of  his  comment.  Comments 
received  before  April  1,  1977  will  be  con- 
sidered before  final  action  is  taken  on 
this  proposal.  Copies  of  all  written  com- 
ments received  will  be  available  for  ex- 
amination by  interested  persons  In  Room 
8117,  Department  of  Transportation, 
Nassif  Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  The  proposal  may  be 
changed  in  light  of  the  comments 
received. 

Public  Hearing.  The  Coast  Guard  will 
hold  a  public  hearing  on  March  4,  1977, 
beginning  at  10:00  am.,  in  Room  2232, 
Department  of  Transportation,  Nassif 
Building,  400  Seventh  Street.  S.W., 
Washington,  D.C.  An  additional  public 
hearing  will  be  held  on  March  16,  1977, 
beginning  at  9:30  a.m..  In  the  Marine 
Room,  Travel  Lodge  at  The  Wharf,  250 
Beach  Street,  San  FrancLsco,  California. 
Interested  persons  are  invited  to  attend 
the  hearing  and  present  oral  or  written 
statements  on  this  proposal.  It  is  re- 
quested that  anyone  desiring  to  make 
oral  comments  at  either  hearing  notify 
the  Commandant  (G-CMC/81),  U.S. 
■Coast  Guard,  Washington,  DC.  20590,  at 
least  10  days  before  the  scheduled  date 
of  the  public  hearing  and  specify  the  ap- 
proximate length  of  time  needed  for  the 
presentation.  It  is  urged  that  a  written 
summary  or  copy  of  the  oral  presentation 
be  included  with  the  request. 

Summary  of  Proposal.  New  Navigation 
Safety  Regulations  (Part  164)  are  t>eing 
published  on  page  5956  of  this  issue  of 
the  Pedebal  Register.  When  the  Naviga- 
tion Safety  Regulations  were  proposed  In 
the  May  6,  1976,  Issue  of  thr  Federal 
Register  (41  FR  18766) .  the  Coast  Guard 
stated  that  the  purposes  of  the  rules 
would  be  to  prevent  vessel  collisions  and 
groundings  and  protect  the  navigable 
waters  from  environmental  harm  result- 
ing from  vessel  collisions  and  groundings. 
The  Coast  Guard  noted  a  concern  about 
some  vessels  that  do  not  currently  ap- 
proach an  appropriate  level  of  navigation 
I>ractlce  and  equipment.  That  concern 
has  been  intensified  by  recent  tanker 
groundings.  Some  of  these  might  not 
have  occurred  if  the  vessels  involved  had 
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been  making  use  of  the  best  navigational 
tools  a^ilable. 

The 'Department  of  Transportation 
maintains  a  National  Plan  for  Naviga- 
tion. It  is  the  official  source  of  navigation 
policy  and  plans  for  the  Department.  The 
April,  1972,  edition  of  the  National  Plan 
for  Navigation  was  amended  by  an  Annex 
published  as  a  Notice  in  the  July  19,  1974, 
issue  of  the  Federal  Register  (39  FH 
26468).  The  amendment  announced  the 
designation  and  implementation  of 
LORAN-C  as  the  government-provided 
radionavigation  system  for  the  U.S. 
maritime  coastal  confluence  zone.  The 
coastal  confluence  zone  is  defined  as  th9 
seaward  approaches  to  land,  the  innejf 
boundary  of  which  is  the  harbor  en- 
trance, and  the  outer  boundary  of  which 
is  50  nautical  miles  offshore  or  the  edge 
of  the  continental  shelf  (100  fathom 
curve),  whichever  is  greater. 

The  July,  1974,  Annex  describes  in  de- 
tail how  LORAN-C  was  selected  after 
consideration  of  the  alternative  systems, 
LORAN-A.  Differential  Omega,  and 
Decca. 

The  LORAN-C  service  in  the  coastal 
confluence  zone  is  designed  to  provide 
95%  assurance  that  a  vessel  can  fix  ita 
position  to  an  accuracy  of  Vi  mile.  The 
navigation  system  accuracy  requirement 
has  been  established  so  that  a  vessel 
could  be  navigated  safely  along  a  track 
to  its  destination  or  within  its  desig- 
nated shipping  lane. 

The  existing  LORAN-C  system  is  being 
expanded  to  provide  coverage  for  the 
entire  U.S.  coastal  confluence  zone  and 
the  Great  Lakes.  Overseas  stations  will 
continue  to  be  operated  by  the  Coast 
Guard  in  response  to  the  requirements  of 
the  Department  of  Defense.  Existing  sys- 
tem coverage  and  new  Pacific  Coast 
service,  which  will  become  available  by 
mid- 1977,  is  depicted  in  the  LORAN-C 
Coverage  Diagram,  Defense  Mapping 
Agency  Hydrographic  Center  Chart  No, 
5130.  Basically,  LORAN-C  presently  pro- 
vides V4  nautical  mile  accuracx,.-<>^r 
about  two-thirds  of  the  Jl^^-EaSt  Coast 
waters,  throughout  the  Bering  Sea,  and 
in  parts  of  the  Hawaiian  Islands  and 
surrounding  waters. 

The  expanded  system  is  to  provide 
coverage,  with  a  fix  accuracy  of  V4  nauti- 
cal mile  or  better,  throughout  the  Great 
Lakes  and  in  all  U.S.  coastal  waters  (out 
to  200  miles  or  more)  except  northern 
Alaskan  waters  and  some  Hawaiian 
areas.  Scheduled  dates  for  the  avail- 
ability of  expanded  service  are  approxi- 
mately: 

West  Coast.. Spring.  1977 

Oulf  of  Alaska Spring,  1977 

Bast  Coast Expanded  service  : 

Summer,  1978. 
East  Coast Complete  service: 

Summer.  1979. 

Gulf  of  Mexico Summer.  1978 

Oreat  Lakes Early  1980 

Since,  as  of  Spring  1977,  LORAN-C 
will  provide  coverage  of  a  major  fraction 
of  the  coastal  confluence  zone,  since  the 
ssrstem  Is  programmed  for  future  expan- 
sion, and  since  there  is  a  need  to  upgrade 
the  ability  of  vessels  entering  the  navi- 
gable waters  of  the  U.S.  to  be  informed 
accurately    and   continuously   of   their 


progress  along  a  track,  the  Coast  Guard 
has  concluded  that  the  use  of  LORAN-C 
should  be  a  requirement  for  certain  ves- 
sels entering  U.S.  waters.  While  this  rule, 
of  course,  only  applies  on  the  navigable 
waters  of  the  United  States,  the  Coast 
Guard  feels  that  operators  of  vess^ 
with  LORAN-C  receivers  installed  will 
avail  themselves  of  the  benefits  of  the 
system  in  the  offshore  approaches,  as 
well  as  in  the  overseas  coverage  areas.  An 
incidental  benefit  wlU  be  the  ability  to 
navigate  with  greater  confidence  through 
areas  of  outer  continental  shelf  resource 
exploration  and  production. 

The  Coast  Guard  randomly  sampled 
navigation  practice  and  equipment  in 
mld-1975.  Of  the  vessels  boarded,  40% 
were  equipped  with  LORAN-C  receivers. 
Vessels  under  U.S.  flag  comprised  21% 
of  the  sample;  70%  of  these  were 
equipped  with  LORAN-C.  This  70%  fig- 
ure included  both  tankers  and  freighters. 
With  respect  to  vessels  sailing  under  for- 
eign flag.  39%  of  foreign  freighters  were 
equipped  with  LORAN-C,  and  only  24% 
of  foreign  tankers  were  so  equipped.  Con- 
sidering the  reasonable  marketing  costs 
of  receivers,  it  would  not  appear  that 
adequate  use  is  being  made  of  this  navi- 
gational aid. 

While  the  Coast  Guard  proposes  to 
require  LORAN-C  receivers  on  all  ves- 
sels of  1600  or  more  gross  tons  that  enter 
U.S.  waters,  it  recognizes  that  a  require- 
ment of  this  nature  would  place  a  sudden 
surge  on  manufacturers'  capabilities  and 
would  cause  a  severe  backlog  problem  for 
those  manufacturers.  Accordingly,  the 
Coast  Guard  proposes  that  If  the  amend- 
ment is  adopted,  it  will  become  effective 
for  each  category  of  vessel  at  a  staggered 
interval.  Because  the  tank  vessel  segment 
of  the  industry  is  somewhat  smaller  than 
the  freighter  segment,  and  because  the 
ability  to  accurately  navigate  tankers 
has  assumed  much  greater  Importance 
of  late,  it  is  proposed  that  this  segment 
of  the  industry  would  be  required  to  com- 
ply with  the  regulation  at  the  earliest 
time,  such  as  120  days  after  publication 
of  the  rule.  It  is  proposed  to  require  the 
remaining  vessels  to  comply  one  year 
after  publication  of  the  rule. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  revise  §  164.35  of  Title  33, 
Code  of  Federal  Regulations,  by  adding  a 
new  paragraph  (k)  to  read  as  follows: 

§  164.35      Equipment:  all  vessels. 

•  •  •  •  • 

(k)  A  LORAN-C  receiver. 

(Sec.  104.  86  Stat.  427  (33  tJ.S.C.  1224) ;  sec. 
201(3).  86  Stat.  428.  as  amended  (46  U.S.C. 
391a(3) ) :  49  CFR  1.46  (n)  (4) .) 

The  Coast  Guard  h£is  determined  that 
this  document  does  not  contain  a  major 
rule  requiring  preparation  of  an  Infla- 
tion Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Dated :  January  26.  1977. 

A.   P.    PUGARO, 

Rear  Admiral,  U.S.  Coast  Guard 
Chief.  Office  of  Marine  Envi- 
ronment and  Systems. 

(PR  Doc.77-2996  PUed  l-28-77;8:45  am] 
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